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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

WHO       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the  development 
of  regulations. 

2.  The  relationship  between  the  Federal  Register  and 
Code  of  Foderal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:       To  provide  the  public  with  access  to  information  necessary 
to  research  Federal  agency  regulations  which  directly  affect 
them.  There  will  be  no  discussion  of  specific  agency 
.   regulations. 


WHEN: 
WHERE: 


RESERVATIONS; 
DIRECTIONS: 


WASHINGTON.  DC 

April  7.  at  9:00  a.in. 

Office  of  the  Federal  Register. 

First  Floor  Conference  Room. 

1100  L  Street  NW.,  Washington.  DC. 

202-523-5240. 

North  on  11th  Street  from 

Metro  Center  to  comer 

of  11th  and  L  Streets 


WHEN: 
WHERE: 


ST.  LOUIS.  MO 

April  23;  at  9:00  a.m. 
Room  1612. 
Federal  Building. 
1520  Market  Street,  ^ 

St.  Louis.  MO 
RESERVATIONS:  Call  the  Federal  Information  Center 
St.  Louis:  1-800-366-2998 
Missouri  (outside  St.  Louis]:  l-i<00-735-8004 
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Agricultural  Marketing  Service 

RULES 

Almonds  grown  in  California,  10976 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Federal  Grain  Inspection  Service 

5ee  Food  and  Nutrition  Service 

See  Forest  Service 

Aicohoi,  Drug  Abuse,  and  Mental  Health  Administration 

NOTICES 

Federal  agency  urine  arug  testing;  certilied  laboratories 
meeting  minimum  standards,  list,  11088 

Animal  and  Plant  Health  inspection  Service 

RULES 

Exportation  and  importation  ot  animals  and  animal 
products: 
Ports  designation- 
Laredo,  TX.  10978 
Plant-related  quarantine,  domestic: 

Mexican  fruit  fly,  10973 
Plant-related  quarantine,  foreign: 
Apricots,  persimmuns  and  pomegranates  from  Mexico, 
10974 


Arts  and  Humanities,  National  Foundation 


Humanities 


Centers  for  Disease  Control 

NOTICES 
Meetings: 
Hanford  Environmental  Dose  Reconstruction  Project; 
Native  American  tribal  participants,  11090 

Children  and  Families  Administration 

NOTiCES 

Agency  information  collection  activities  under  0MB  review, 
11087,  11088 

Coast  Guard 

PROPCSFD  RULES 

Passer.^::r  vessels: 
Structural  fire  protection  alternatives,  11058 

Commerce  Departme;it 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  iha  Implem.entation  of  Teitile  Agreements 

NOTICES 

L^'.'.un,  wool,  and  man-made  textiles: 
Dominican  Republic,  11070 
Indonesia,  11070 

Commodity  Futures  Trading  ConimiJssion 

RULES 

Foreign  futures  and  options  transactions: 
Marche  a  Terme  International  de  France.  10987      -' 


Merchandise  entry  and  examination,  sampling,  and  testing: 
Technical  corrections,  10988 

Defense  Depa^"  i   t 

PROPOSED  RULES 
Acquisition  regulations: 
Independent  research  and  development  costs,  11059 

Emp'oy-er't  cTd  "T'l-.-g  Administration 

rl_l^ 

Alien  crewmembers  for  longshore  activities  in  U.S.  ports; 

attestations  by  employers,  10989 
NOTICES 

Adjustment  assistance: 
Cou!s(Tn  Hpf-1  Tn  .  iinpri 

Employment  Standards  Administration 
See  Wag^  and  Hour  Division 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office,  Energy  Department 

See  Western  Area  Power  Administration 

Envsronmentai  Fri,;e::ror'  Agency 
RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
" 'iminum  tris(O-ethylphosphonate),  10996 
PROPOSED  RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Befa-((l,l-biphenyl]-4-yloxy)-alpha-(l,l-dimethylethyl)-lH- 
1,2,4-triazole-l-  ethanol.  11056 

ND-lCES 

Air  programs;  fuel  and  fuel  additives: 
Reformulated  gasoline  standards;  State  applications — 
New  Jersey  et  al.,  11076 
Drinking  water: 
Public  water  supply  supervision  program — 
Georgia,  11078 
Meetings: 
Environmental  Policy  and  Technology  National  Advisory 
Council,  11078 
Pesticide  registration,  cancellation,  etc.: 
2-Ethoxyethanol,  etc.,  11080 
Sandoz  Agro,  Inc.,  11079 
Pesticides;  emergency  exemptions,  etc.: 
Mancozeb,  11078 

Execsjt've  G^'tce  o'  the  President 
;;.„  i^„„^L:  Office 

f"3rm  C-eH'!  A'if^Mn=stration 

Public  communications  during  rulemaking;  policy  statement, 

110R3 

Airworthiness  directives; 


IV 
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Airbus 
Correction,  11137 

Beech:  correction,  10985 

Eiriavion:  correction,  10985 
Transition  areas,  10986 
T'tr^s  '   r-  ireas;  correction,  10986 

PROPOSED  RULES 

.■\  rw-rthiness  directives: 
F.MBRAER,  11023 

NOTICES 

Airport  noise  compatibility  program: 
Noise  exposure  map — 

Valley  International  Airport,  TX.  11134 

Worcester  Municipal  Airport,  MA,  11133 
Exemption  petitions;  summary  and  disposition.  11135 

Federal  Conrpynicat-o^'s  Commission 

RULES  I 

Common  carrier  services: 

Operator  service  access  and  pay  telephone  compensation. 
10998 
Radio  stations;  table  of  assignments: 

Alabama,  10999 
Television  broadcasting: 

Cable  television  systems — 
Technical  and  operational  requirements,  11000 
Television  stations:  table  of  assignments: 

Arkansas,  10999 

:-  V  .>  :-.ooo  I 

PROPOSED  RULES 

F  idio  Stations;  table  of  assignments: 
Tpxas,  11058 

NOTICES 

Public  safety  radio  communications  plans: 
Lubbock  area.  11084 

I 
Federal  Deposit  Insurance  Coroo^ation 

PROrOSEO  RULES 

Capital  maintenance: 
Intangible  assets  treatment,  11005 

Risk-based  capital  guidelines,  multifamily  housing  loans; 
policy  statement.  11010 

Federal  Election  Comrr,;ss.or 

RJLES 

CvHtrbution  and  expenditure  limitations  and  prohibitions: 
Federal  and  non-Federal  accounts;  methods  of  allocation: 
transmittal  to  Congress 
Correction.  11137 

Federal  Energy  Regu'aforv  Corrrniss^on 

NOTICES 

Meetings;  Sunshine  Act,  11071 
Applications,  hearings,  determinations,  etc.: 
Mississippi  River  Transmission  Corp.,  11071 


■:Stitjt!0''S   E)ia^ 


Council 


Federal  Financial 

f^ULES 

Appraisal  regulatio.i. 
Temporary  waiver  proceedings;  practice  rules,  10979 

PROPOSED  RULES 
Appra.sal  regulation: 
Privacy  Act;  implementation.  11017 

NOTICES 
P-;-v.iC>  Act: 
Systems  of  records.  11084 


f  eaerai  Gram  Inspection  Service 

NOTICES 

Agency  designation  actions: 
Iowa.  11062 
Louisiana  et  al..  11062 
Michigan  et  al..  11063 
Tennessee.  11063 

•' ecie^ai  Housing  Finance  Board 

PROPOSED  RULES 

Federal  home  loan  bank  system: 
Asset  classification  system:  bank  examinations,  11014 

F  ede'a^  Maritime  Commission 

NOTICES 

Aprpfments  filed,  etc.,  11086 

Food  a"a  Drug  Administration 
RULES 

Food  additives; 
Adjuvants,  production  aids,  and  sanitizers— 
l,2-bis(3,5-di-tert-butyl-4- 

hydroxyhydrocinnamoyljhydrazine,  10909 
NOTICES 

Biological  products: 
Export  applications — 
Neupogen  recombinant  methionyl  human  granulocyte 
colony  stimulating  factor  (R-MFTHUG-CSF); 
correction,  11137 
Medical  devices: 
Transitional  class  III  devices;  sdle'v  ana  effectiveness 
information  submission;  correction,  11137 
Medical  devices;  premarket  approval: 

AIS  Excimer  Laser  Angioplasty  System;  correction.  11137 

Food  and  Nutrition  Service  e 

RULES 

Food  stamp  program:  ^ 

Electronic  benefit  transfer  systems;  approval  and 
operation  standards.  ^^y.>^ 

f  ores'  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Custer  National  Forest.  MT  :v^A 

Healtt^  and  Human  Services  Department 

See  Alcotioi,  Drug  Abuse,  and  Mental  i-iealth 

Administration 
See  Centers  for  Disease  Control 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed. 11071 

Immigration  and  Naturalization  Service 

RULES 

Nonimmigrant  classes: 

Alien  crewmen  performing  longshore  work;  labor  disputes 

and  authorized  employment  specifications;  crewman 

status  denial,  10978 

Interior  Department 

See  Land  N'  c  U'-ment  Bureau 

See  Minerals  Management  Service 
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Internal  Revenue  Service 

RULES 

Income  taxes: 
Passive  foreign  investment  companies;  shareholders 
(elections  under  1291),  10992 
PROPOSED  RULES 
Income  taxes; 
Passive  foreign  investment  companies;  shareholders 
(elections  under  1291),  11024 

International  Trade  Administration 

NOTICES 

Antidumping: 

Uranium  from  former  SovJet  Union,  11064 
Countervailing  duties: 

Steel  wire  nails  from  Thailand,  11065 

,    International  Trade  Commission 

NOTICES 

Import  investigations: 
Internal  mixing  devices  and  components,  11091 
V--Microcomputer  memory  controllers,  components,  and 
products  containing  same,  11091 
Single  in-line  memory  modules  and  products  containing 
same,  11092 

Justice  Department 

See  Immigration  and  Naturalization  Service 
NOTICES 

Pollution  control;  consent  judgments: 
Essex  Waste  Management  Services,  Inc.,  11092 

Labor  Department 

See  Employment  and  Training  Administration 
See  Mine  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 
See  Wage  and  Hour  Division 

Land  Management  Bureau 

NOTICES 

Realty  actions:  sales,  leases,  etc.: 
Idaho;  correction,  11137 

Legal  Services  Corporation  ^ 

NOTIPES 

Meetings;  Sunshine  Act.  11136 
Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals,  11140 
Minerals  Management  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Alaska  OCS— 
Lease  sale,  11210 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Ballard  Brothers  Coal  Inc.  et  al.,  11093 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 

Wisconsin,  11067 


NatiO".ai  Fo,jndat;on  on  the  Arts  and  the  HL.'Tiar.ii.es 

NOTICtS 

.MtL:.:igs: 
Humanities  Panel,  11100 

National  Institute  for  Occ^pationa,  batety  and  Health 
See  Centers  for  Disease  Control 

Natfon^i  irs'itutes  o*  Health 

NOTICES 

Meetings: 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 
n-'ipases,  11091 

National  Oceanic  and  Atrr-iospne'-ic  Adriinistrat'o^i    ^ 

RULES 

Fishery  conservation  and  management: 
South  Atlantic  snapper-grouper 
Correction,  11137 
NOTtCES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
State  programs — 
Evaluation  findings  availability,  11069 
Intent  to  evaluate  performance,  11068 
Permits: 
Marine  mammals,  11069 

Nuclear  Regulatcy  Corr'm^ssion 

NOTiCtS 

Xt'  ;  >  y  information  collection  activities  under  0MB  review, 

11100 
Committees;  establishment,  renewal,  termination,  etc.: 
Medical  Uses  of  Isotopes  Advisory  Committee,  11123 
Environmental  statements;  availability,  etc.: 

Shieldalloy  Metallurgical  Corp..  11123 
Meetings: 
Three  Mile  Island  Unit  2  Decontamination  Advisory 
Panel.  11125 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  11100 
Applications,  hearings,  determinations,  etc.: 
Tennessee  Valley  Authority.  11125 

Office  of  Management  and  Budget  i^ 


Pension  and  We'ta'e  Benefits  Adnin-stMt'on 

NOTICES 

Employee  benefit  plans,  prohibited  transaction  exemptions: 
United  Mine  Workers  of  America  1974  et  al..  11094 
Wells  Fargo  Bank,  N.A.;  correction.  11097 
Wine  Group  et  al..  11097 

Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
Ben  Arnold.  TX,  11125 

Postal  Service 

NOTICtS 

Privacy  Act: 
Computer  matching  programs,  11125 

Public  Health  Service 

.    (   A      '       ;      w   \buse,  and  Mental  Health 

Admmistration 
See  Centers  for  Disease  Control 


\'I 
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See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Railroad  Retire^nent  Boa':: 

NOTICES 

.'u  :.- .  information  collection  actinties  under  OMB  review, 
11126  '  I 

Resolution  T'ust  CcDca*  o" 

NOTICES 

f      .  i    :)-  -  er  Improvement  Act;  property  availability: 
(     .  if  S:     :  ;s  progerty,  MS.  11127  •   . 

!■■  --,1-:,..;-!  :.,:- -i  FT.  ni?" 

Securities  and  Excnange  Comm.js'on 

NOTICES 

Self-regulatory  organizations;  unlisted  trading  privileges: 

Cincinnati  Stock  Exchange,  Inc.,  11128 

Midwest  Stock  Exchange,  Inc.,  11128 

Pacific  Stock  Exchange,  Inc.,  11129 

Philadelphia  Stock  Exchange,  Inc..  11129 
Applications,  hearings,  determinations,  etc.: 

Patriot  Private  Dividend  Term  Trust,  11129 

Small  Business  Administration 

RULES 

ELs.ness  loan  policy: 
A --rued  interest,  110983 

NOTICES 

Meetings:  regional  advisory  counc  Is: 

Connecticut.  11130 

Kansas,  11130 

\<;ssouri,  11130 

Texas,  11130 
S"-.all  business  investment  companies: 

Maximum  cost  of  money;  debenture  rate.  11130 
Applications,  hearings,  determinations,  etc.: 

CIT  Group/Venture  Capital.  Inc.,  11131 

State  Department  , 

«CT-C£3  '' 

M-  -  •  -;9: 

ir.remational  Communications  and  Information  Policy 
Advisory  Committee,  11131 
O'sanization,  functions,  and  authority  delegations: 

Assistant  Secretarv  fnr  Afrir.fln  Affairs   11132 

Susquetianna  River  Basm  CoHunisston 

NOYCES 

Interim  consumptive  use  fee  increase;  hearing,  11132 

Tennessee  Vailey  Authority  | 

NOTICES 

A     i  rain  program  designated  representative,  11132 

\.:  ncy  information  collection  activities  under  OMB  review. 

11133 

Textile  Agreements  Imptementation  Committee 

See  C:"r",  ■••  '  for  the  Implementation  of  Textile 
Agreements 

Transportation  Depa^tr  e^' 

See  Coast  G'jdia 

See  Federal  Aviation  Administration 


A'age  and  Hour  Division 
RULES 

Alien  crewmembers  for  longshore  activities  in  U.S.  ports; 
attestations  by  empioyprs  irw'fl 

■Aester^  Area  Power  Administration 

NOTICES 

Power  rate  adjus'-.neii's: 
Central  Valley  Project.  CA   11  ri 


Sepa'a'e  Parts  li"-  This  Issue 

Part  II 

Office  of  Management  and  Budget.  11140 

Part  III 

Department  of  Interior.  Miner  ik  M  inagompnt  Service. 
11210 

Part  iV 

Department  of  Agricultur;    fni  h:v;I  Nutrition  Service, 
11218 


Reader  Aids 

Additional  information,  including  a  list  of  public 
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This   section   of  the   FEDERAL   REGISTER 
contains   regulatory   documents   having 
general   applicability   and   legal   etled    most 
ot   which   are   keyed   to   and   codified   in 
the   Code   of   Federal   Regulations,    which   is 
published   under   50   titles   pursuant   lo   44 
US.C.    1510. 

The   Code   of   Federal    Regulations   is   soid 
by   ttie   Superintendent   of   Documenis 
Prices   of   new   books   are   listed   in   the 
first   FEDERAL    REGISTER    issue   of    each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFR  Part  301 

[Docket  No.  92-0331 

Mexican  Fruit  Fly;  Addition  of 
Regulated  Area  in  Los  Angeles 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
Mexican  fruit  fly  regulations  by 
designating  an  additional  portiun  of  Los 
Angeles  County,  California,  as  a 
regulated  area  and  by  imposing  certain 
restrictions  on  the  movement  of 
regulated  articles  from  this  regulated 
area.  This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  spread 
of  the  Mexican  fruit  fly  to  noninfested 
areas  of  the  United  Slates. 
DATES:  Interim  rule  effective  March  27, 
r*92.  Consideration  will  be  given  only 
to  comments  received  on  or  before  June 
1.  1992. 

ADDRESSES:  To  help  ensure  that  your 
comments  are  considered,  send  an 
original  and  three  copies  to  Chief, 
Regulatorv  Analysis  and  Development, 
PPD.  API  lis.  USDA.  room  804,  Federal 
Building.  6505  Beicrest  Road, 
HyattsviUe,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
92-033.  Comments  received  may  be 
inspected  at  USD.A.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  thrruah 
Friday,  except  holidays. 

FOR  FUaTHER  INFORMATION  CONl  ACT: 

Mr.  Mii<e  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergencv  Operations, 
PPQ,  APHIS,  USDA,  room  640.  Federal 


Building,  6505  Beicrest  Road. 
HyattsviUe,  MD  20782.  (301)  436-8247. 
SUPPLEMENT ARV  INFORMATION! 

Background 

The  Mexican  fruit  fly,  Anastrepha 
:jjc:is  (Loew).  is  a  destructive  pest  of 
citrus  and  many  other  tv-pes  of  fruits. 
The  short  life  cycle  of  the  Mexican  fruit 
fly  allows  rapid  development  of  serious 
outbreaks  that  can  cause  severe 
economic  losses  m  commercial  citrus- 
producing  areas.  The  Mexican  fruit  fly 
regulations,  contained  in  7  CFR  301.64  et 
seq.  (referred  to  as  the  regulations), 
quarantine  infested  states,  designate 
regulated  areas,  and  restrict  the 
interstate  miovement  of  regulated 
articles  from  regulated  areas  in  order  to 
prevent  the  spread  of  the  Mexican  fruit 
fly  to  noninfested  areas. 

On  January  7, 1992.  we  quarantined 
the  State  of  California  and  designated  a 
portion  of  Los  Angeles  County,  near 
Maywood,  as  a  regulated  area  (57  PR 
519-522)  because  that  area  had  been 
found  to  be  infested  with  the  Mexican 
fruit  fly. 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
reveal  that  infestations  of  Mexican  fruit 
fly  have  been  discovered  in  additional 
areas  of  Los  Angeles  County,  near 
Norwalk  and  Bellflower. 

The  regulations  in  §  301.64-3  provide 
that  the  Deputy  Administrator  of  APHIS 
for  Plant  Protection  and  Quarantine 
shall  list  as  a  regulated  area  each 
quarantined  State,  or  each  portion  of  a 
quarantined  State,  in  which  the  Mexican 
fruit  fly  has  been  found  by  an  inspector. 
in  which  the  Deputy  Administrator  has 
reason  to  beheve  the  Mexican  fruit  fly  is 
present,  or  that  the  Deputy 
Administrator  considers  necessary  to 
regulate  because  of  its  proximity  to  the 
Mexican  fruit  fly  or  its  inseparability  for 
quarantine  enforcement  purposes  from 
localities  in  which  the  Mexican  fruit  fly 
occurs.  Less  than  an  entire  quarantined 
State  will  be  designated  as  a  regulated 
area  only  if  the  Deputy  Administrator 
determines  that: 

(1)  The  State  has  adopted  and  is 
enforcing  a  quarantine  and  regulations 
that  impose  restrictions  on  the  intrastate 
movement  of  \}ie  regulated  articles  that 
are  substfintially  the  same  as  those 
imposed  with  respect  to  the  interstate 
movement  of  these  artirles;  and 


(2)  The  designation  of  less  than  the 
entire  State  as  a  regulated  area  will 
otherwise  be  adequate  to  prevent  the 
artificial  interstate  spread  of  the 
Mexican  fruit  fly. 

Accordingly,  we  are  expanding  the 
regulated  portion  of  Los  Angeles 
County,  California.  Expanded,  the 
regulated  area  includes  that  portion  of 
the  county  near  the  Maywood  area 
bounded  by  a  hne  drawn  as  follows: 
Beginning  at  the  intersection  of  San 
Pedro  Street  and  Interstate  10;  then  east 
on  Interstate  10  to  where  it  becomes 
Interstate  60:  east  on  Interstate  80  to  its 
intersection  with  Garfield  Avenue;  then 
south  on  Garfield  to  its  intersection  with 
Whittier  Boulevard;  then  southeast  on 
Whittier  Boulevard  to  its  intersection 
with  Santa  Fe  Springs  Road;  then 
southwest  on  Santa  Fe  Springs  Road  to 
its  intersection  with  Bloomfield  Avenue; 
then  south  on  Bloomfield  Avenue  to  its 
intersection  with  State  Highway  91;  then 
west  on  State  Highway  91  to  its 
intersection  with  Atlantic  Avenue;  then 
nort  on  Atlantic  Avenue  to  its 
intersection  with  Imperial  Highway; 
then  west  on  Imperial  Highway  to  its 
intersection  with  Central  Avenue;  then 
north  on  Central  Avenue  to  its 
intersection  with  Adams  Boulevard; 
then  northwest  on  Adams  Boulevard  to 
its  intersection  with  San  Pedro  Street; 
then  north  on  San  Pedro  Street  to  the 
point  of  beginning. 

There  does  not  appear  to  be  any 
reason  to  designate  any  other  regulated 
areas  in  California.  California  has 
adopted  and  is  enforcing  regulations 
imposing  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  substantially  the  same  as  those 
imposed  on  the  interstate  movement  of 
regulated  articles  under  this  subpart. 

Emergency  Action 

Robert  Melland,  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  an 
emergency  situation  exists  that  warrants 
publication  of  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  necessary  to 
prevent  the  Mexican  fruit  fly  from 
spreading  to  noninfested  areas  of  the 
United  States. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under 
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use  553  to  make  i'  effective  upon 
9  jT^riture.  We  will  consider  comments 
received  within  60  days  of  publication  of 
this  interim  rule  in  the  Federal  Register 
After  the  conment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register,  including  a  discussion 
of  ary  c  mments  we  receive  and  any 
ameidments  we  are  making  to  the  rule 
as  a  result  of  the  comments 

Executive  Order  12291  and  Rpt;uiator> 
Flexibihty  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  interim  rule  restricts  the 
interstate  movement  of  regulated 
articles  from  a  portion  of  Los  Angeles 
County  in  California.  Within  the 
regulated  area  there  are  approximately 
459  small  entities  that  may  be  affected 
by  this  rule.  These  include  120  fruit  and 
produce  stands,  3  farmers'  markets.  5 
growers  of  lemons  and  oranges  on  4 
acres,  5  wholesale  distritjutors,  75 
nurseries,  250  mobile  vendors,  and  1 
processor.  These  459  entities  comprise 
less  than  one  percent  of  the  total 
number  of  similar  entities  operating  in 
the  State  of  California.  Most  of  the  sales 
for  these  entities  involve  local  intrastate 
movements.  Also  many  of  these  entities 
sell  other  items  in  addition  to  the 
regulated  articles  so  that  the  effect,  if 
any,  of  this  rule  on  these  entities 
appears  to  be  minimal.  The  effect  on 
those  few  entities  that  do  move 
regulated  articles  interstate  will  be 
minimized  by  the  availability  of  various 
treatments  that,  in  most  cases,  will 
allow  these  small  entities  to  move 
regulated  articles  interstate  with  very 
little  additional  cost. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 


PapfriAork  Rt>du<  tion  \r,t 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paper  Reduction 
Act  of  1980  (44  U.S.C.  3501  et.  seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR 
3015,  subpart  V.) 

Executive  Order  12778 

This  emergency  rule  expands  the 
regulated  area  of  Los  Angeles  County, 
California,  and  imposes  certain 
restrictions  on  the  movement  of 
regulated  articles  from  this  area  because 
of  infestations  of  the  Mexican  fruit  fly. 
This  rule  preempts  State  or  local  laws, 
regulations,  or  policies,  unless  those 
laws,  regulations,  or  policies  are 
consistent  with  and  do  not  exceed  the 
restrictions  imposed  by  this  rule.  No 
retroactive  effect  is  to  be  given  to  this 
rule.  This  rule  does  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court.' 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Mexican 
fruit  fly.  Plant  (Agriculture).  Plant 
diseases  and  pests.  Quarantine, 
Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 


PART  301— DOMESl 
NOTICES 


iuAFiANTlNE 


1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Autliorily:  7  U.S.C.  ISObb,  150dd,  ISOee, 
ISOff;  161,  162.  and  164-167;  7  CFR  2.17,  2.51, 
and  371.2(c). 

§301.64    [Amended] 

2.  In.  S  301.64-3.  paragraph  (c),  the 
entry  for  California  is  revised  to  read  as 
follows: 

§  301.64-3    Regulatea  areas. 

*         •         *         •         • 

(c)  *  *  * 
Califoraia 

Los  Angelas  County 

That  portion  of  the  country  near  the 
Maywood  area  bounded  by  a  line  drawn  as 
follows;  Beginning  at  the  intersection  of  San 
Pedro  Street  and  Interstate  ICh  then  east  on 
Interstate  10  to  where  it  becomes  Interstate 
60;  east  on  Interstate  60  to  its  Intersection 
with  Garfield  Avenue;  then  south  on  Garfield 
to  its  intersection  with  Whittier  Boulevard; 
then  southeast  on  Whittier  Boulevard  to  its 
intersection  with  Santa  Fe  Springs  Road:  then 


southwest  on  Santa  Fe  Spnngs  Road  to  its 
intersection  with  Bloomfield  Avenue,  then 
south  on  Bioomfield  Avenue  to  its 
intersection  with  State  Highway  91;  then 
west  on  State  Highwa>  91  to  its  intersection 
with  Atlantic  Avenue:  then  north  on  Atlantic 
Avenue  to  its  intersection  with  Imperial 
HiRhway:  then  west  on  imperial  flighway  to 
its  intersection  with  Central  Avenue,  'hen 
north  on  Central  Avenue  to  its  intersection 
with  Adams  Boulevard,  then  northwest  on 
Adams  Boulevard  to  its  intersection  with  San 
Pedro  Street:  then  north  on  San  Pedro  Street 
to  the  point  of  beginning. 

Done  in  Washington.  DC,  this  27th  day  of 
March  1992 
Robert  Melland. 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  92-7477  Filed  3-31-92;  8:45  am) 

BILLING  CODE  Mia-34-M 


Animal  and  Health  Inspection  Service 

7  CFR  Part  319 

(Docket  No.  92-014! 

Importation  of  Apricots,  Persimmons, 
and  Pomegranates  from  Sonora, 
Mexico 

agency:  .^r.imal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  allows  apricots. 
persimmons,  and  pomegranates  to  be 
imported  info  the  United  States  from 
certain  municipalities  in  Sonora, 
Mexico.  This  action  is  warranted 
because  these  municipalities  are  free  of 
certain  injurious  insect  pests  that  attack 
the  fruits.  Apricots,  persimmons,  and 
pomegranates  were  not  previously 
allowed  to  be  imported  from  Mexico 
because  of  the  existence  of  various  fruit 
flies  in  that  country  and  the  lack  of  a 
suitable  treatment  to  eliminate  the  fruit 
flies  from  these  fruits.  This  action  will 
provide  importers  and  consumers  in  the 
United  States  with  additional  sources  of 
apricots,  persimmons,  and 
pomegranatfs. 

EFFECTIVE  DATE'  March  27. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr-  Frank  Cooper.  Senior  Operations 
Officer,  Port  Operations.  PPQ,  APHIS, 
USDA.  room  639-C,  Federal  Building. 
6505  Belcrest  Road.  Hyattsville,  MD 
20782;  (310)  436-5231. 
SUPPl^MENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  319.56  et. 
seq.  (referred  to  below  as  "the 
regulations")  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  from  certain  foreign 
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countries  and  'ocaIitit:s  to  prevent  the 
introduction  and  dissemination  of 
injurious  insects  that  are  new  to  or  not 
widely  distributed  within  the  United 
States. 

Section  319.56-2,  paragraph  (e),  of  the 
regulations  provides,  among  other 
things,  that  fruits  and  vegetables  may  be 
imported  into  the  United  States  without 
treatment  for  certain  injurious  insects 
that  attack  the  fruit  or  vegetable,  if  the 
fruit  or  vegetable  is  imported  from  a 
"deHnite  area  or  district"  of  the  country 
of  origin  that  is  free  from  those  injurious 
insects.  Paragraph  (f)  of  §  319.56-2 
contains  criteria  for  importation  of  fruits 
and  vegetables  from  a  definite  area  or 
district. 

Paragraph  (h)  of  §  319.56-2  states  that 
the  Administrator  has  determined  that 
the  following  municipalities  in  Sonora, 
Mexico,  meet  the  criteria  of  §  319.56-2 
(e)  and  (f)  with  regard  to  the  insect  pests 
Ceratitis  capitata.  Anastrepha  ludens, 
A.  serpentina,  A.  obliqua,  and  A. 
fraterculus:  Altar,  Atil,  Caborca,  Carbo, 
Empalme,  Guaymas,  Hermosillo, 
Pi^quito,  Puerto  Penasco,  and  San 
Miguel.  Paragraph  (h)  further  provides 
that  apples,  grapefruit,  oranges,  peaches, 
and  tangerines  may  be  imported  from 
these  areas  without  treatment  for  the 
insect  pests  named. 

In  a  document  published  in  the 
Federal  Register  on  January  9. 1992  [57 
FR  846-847,  Docket  91-194],  we 
proposed  to  also  allow  apricots, 
persimmons,  and  pomegranates  to  be 
imported  from  these  areas  without 
treatment  for  the  insect  pests  named. 

Comments  on  the  proposed  rule  were 
required  to  be  received  by  the  Animal 
and  Plant  Health  Inspection  Service  on 
or  before  January  20, 1992.  We  did  not 
receive  any  comments  by  this  date. 

Based  on  the  rationale  set  forth  in  the 
proposed  rule,  we  are  adopting  the 
proposed  rule  as  a  final  rule. 

Effective  Data 

Mr.  Robert  Melland,  Administrator  of 
the  .'\nimal  and  Plant  Health  Inspection 
Service,  has  determ.ined  that  this 
rulemaking  proceeding  should  be 
expedited  by  making  this  rule  effective 
upon  signature.  This  rule  relieves 
restrictions  on  the  importation  of 
apricots,  persim.mons,  and 
pomegranates  from  municipalities  in 
Sonora.  Mexico,  that  have  previously 
been  determined  to  be  free  of  certain 
insect  pests  that  attack  the  fruit.  Prompt 
implementation  is  necessary  for  the  final 
rule  to  be  effective  in  time  for  the  spring 
shipping  season  for  the  fruit.  This 
rulemaking  will  benefit  interested  U.S. 
importers,  distributors,  and  retailers  by 
allowing  them  the  opportunity  to  import, 
jdistribute.  and  sell  Mexican  apricots. 


persimmons,  and  pomegranates.  It  also 
will  provide  US.  consumers  with 
additional  sources  of  these  fruits. 

Executi\  e  Order  12291  and  Regulatory 
Flexibility  -Act 

Th,s  Pule  has  been  reviewed  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  allows  fresh  apricots, 
persimmons,  and  pomegranates  to  be 
imported  into  the  United  States  from 
certain  municipalities  in  Sonora, 
Mexico.  Small  entities  that  could  be 
affected  by  this  action  include  importers 
of  apricots,  persimmons,  and 
pomegranates,  and  domestic  growers, 
distributors,  and  retailers  of  these  fruits. 

We  anticipate,  however,  that  the 
economic  impact  on  these  entities  will 
be  significant,  based  on  the  amount  of 
apricots,  persimmons,  and 
pomegranates  that  we  expect  to  be 
imported  from  the  specified 
municipalities. 

The  United  States  produces 
approximately  19,000  tons  of  fresh 
apricots  annually.  Approximately  two- 
thirds  of  all  fresh  apricots  are  produced  , 
in  California.  Mexico  produces  about 
5,500  tons  of  apricots  annually,  with 
Sonora  producing  730  tons.  Sonora 
estimates  it  will  export  close  to  300  tons 
of  fresh  apricots  to  the  United  States 
annually,  which  represents  1.6  percent 
of  total  U.S.  production  and  2.4  percent 
of  California  production. 

California  produces  approximately  99 
percent  of  the  20,000  tons  of 
pomegranates  grown  in  the  United 
States  each  year.  Mexico  produces  4,342 
tons  annually,  while  Sonora  produces 
640  tons.  It  is  not  known  what  portion  of 
Sonoran  pomegranates  will  be  exported 
to  the  United  States.  However,  if  all 
Sonoran  pomegranates  were  sent  to  the 
United  States,  they  would  comprise  only 
3.3  percent  of  the  total  U.S.  crop. 

Sonora  is  the  dominant  persimmon 
producer  in  Mexico.  This  region 
produces  235  of  the  255  tons  of  Mexican 
persimmons  grown  each  year.  Again, 
California  produces  almost  100  percent 


of  the  3.700  tons  of  persmimons  each 
year  in  the  United  States.  If  the  entire 
235  tons  of  Sonoran  persimmons  were 
shipped  to  the  United  States,  it  would  be 
about  6.4  percent  of  the  total  U.S. 
supply. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smaU  entities. 

Executive  Order  12778 

This  final  rule  allows  apricots, 
persimmons,  and  pomegranates  to  be 
imported  into  the  United  States  from 
certain  municipalities  in  Sonora, 
Mexico.  State  and  local  laws  and 
regulations  regarding  apricots, 
persimmons,  and  pomegranates 
imported  under  this  rule  would  be 
preempted  while  the  fruit  is  in  foreign 
commerce.  Fresh  apricots,  persimmons, 
and  pomegranates  are  generally 
imported  for  immediate  distribution  and 
sale  to  the  consuming  public,  and  would 
remain  in  foreign  commerce  until  sold  to 
the  ultimate  consumer.  The  question  of 
when  foreign  commerce  ceases  in  other 
cases  must  be  addressed  on  a  case-by- 
dase  basis.  No  retroactive  effect  is  to  be 
given  to  this  rule.  This  rule  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court. 

Papprv\  ()rl>  Reduction  Act 

This  ruie  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  {44  U.S.C.  3501  et 
seq]. 

Execuli\.  Oritr  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  7  CFR  Part  319 

Agricultural  commodities,  Fruit. 
Imports,  Plants  (Agriculture).  Plant 
diseases  and  pests,  Quarantine, 
Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  319  as  follows: 


FART  315— rDRrtCN 

NOTlCfS 


A,  -1  Jl,  N  '■  I N I 


1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

AuAoclty:  7  U.S.C.  tSOdd.  ISOee.  150ff,  151- 
167;  7  CFR  2.17,  2.51.  and  371.2(c).  unless 
otherwise  noted. 
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5  319  56-2     ;  Amended. 

2.  In  §  319.56-2,  paragraph  (h)  is 
amended  by  adding  the  word  "apricots," 
immediately  after  the  word  "Apples."; 
and  by  adding  the  words  "persimmons, 
pomegranates."  immediately  after  the 
word  "peaches,". 

Done  in  Washington.  DC.  this  27th  day  of 
March  1992. 
Pi)b«>rt  Melland. 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 
|FR  Doc.  92-7478  Filed  3-31-92:  8:45  am] 

BIUJNQ  COOe  3410-34-M 


Agricultural  Marketing  Se^v  ce 

7CFRP3rt931 
□octtet  No   FV-92-OC5ifR) 

Handling  d'  AlmorOs  G^own  in 
California:  Salable  and  Reserve 
Percentages  for  the  1991-92  Croc 
Year 

AGENCv:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  This  interim  final  rule 
estadlishes  and  invites  comments  on  a 
revision  of  the  salable  and  reserve 
percentages  for  marketable  California 
almonds  received  by  handlers  during  the 
1991-92  crop  year  (July  1-June  30).  The 
Almond  Board  of  California  (Board] 
unanimously  recommended  increasing 
the  salable  percentage  from  90  to  100 
percent  and  decreasing  the  reserve 
percentage  from  10  to  0  percent.  Half  of 
the  reserve  will  be  released  upon 
publication  of  this  rule  and  the 
remaining  half  will  be  released  on  May 
1. 1992.  This  action  relaxes  restrictions 
on  handlers  and  is  necessary  to  provide 
a  sufficient  quantity  of  almonds  to  meet 
tradp  demand  and  carryover  needs. 
EFFECTIVE  date:  .^pril  1.  1992. 
Comments  must  be  received  by  May  1. 
1992. 

ADDRESSES:  Interested  persons  are 
mvited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Marketing  Order  Administration  Branch, 
F&V.  AMS,  USDA,  room  2523-S,  P.O. 
Box  96456.  Washington,  DC  20090-6456. 

Comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Soma  iN.  Jimenez,  MafKeting  Specialist. 
F&V.  AMS.  USDA.  room  2523-S.  P.O. 


Box  96456.  Washington.  DC  20090-6456; 
telephone:  (202)  205-2830. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
marketing  agreement  and  Order  No.  981 
(7  CFR  part  981).  both  as  amended, 
hereinafter  referred  to  as  the  order,        ^^ 
regulating  the  handling  of  almonds       j 
grown  in  California.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  interim  final  rule  has  been 
reviewed  by  the  Department  of 
Agriculture  (Department)  in  accordance 
with  Departmental  Regulation  1512-1 
and  the  criteria  contained  in  Executive 
Order  12291  and  has  been  detem-.ined  to 
be  a  "non-major"  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  salable  and  reserve  percentages 
may  be  established  for  almonds  during 
any  crop  year.  This  action  revises  the 
salable  and  reserve  percentages  for 
marketable  California  almonds  received 
by  handlers  during  the  1991-92  crop 
year  beginning  July  1. 1991  through  June 
30. 1992.  This  interim  final  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15){A)  of  the  Act,  any 
handler  subject  to  an  order  may  file  with 
the  Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not  later 
than  20  days  after  date  of  the  entry  of 
the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  Rf  A  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  115  handlers 
of  almonds  who  are  subject  to 
regulation  under  the  order  and 
approximately  7.000  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  handlers 
and  producers  of  California  almonds 
may  be  classified  as  small  entities. 

The  1991-92  almond  salable,  reserve, 
and  export  percentages  were 
established  in  a  final  rule  published  in 
the  Federal  Register  on  November  22. 
1991  (56  PR  58841 1  The  initial  salable 
percentage  was  90  percent,  the  reserve 
percentage  was  10  percent,  and  the 
export  percentage  was  0  percent.  These 
percentages  were  established  pursuant 
to  §  §  981.4"  and  981  49  of  the  almond 
marketing  order  The  Board 
recommended  releasing  the  10  percent 
reserve  at  one  time  at  a  December  5, 

1991,  meeting.  However,  the  Department 
was  unable  to  proceed  with  the  Board's 
recommendation  to  release  the  1991-92 
reserve  because  sufficient  information 
was  not  provided. 

On  January  8.  1992.  the  Board  met 
again  and  unanimously  recommended  • 
increasing  the  salable  percentage  from 
90  to  100  percent  and  decreasing  the 
reserve  percentage  from  10  to  0  percent. 
It  further  recommended  that  half  of  the 
reserve  be  released  on  March  1  and  the 
remaining  half  be  released  on  May  1. 

1992.  The  Board  based  its 
recommendation  on  the  current 
estimates  of  marketable  supply, 
combined  domestic  and  export  trade 
demand  for  the  1991-92  crop  year,  and 
desirable  carryover  for  the  1992-93  crop 
year.  Half  of  the  reserve  will  be  released 
upon  publication  of  this  rule  and  the 
remaining  half  will  be  released  on  May 
1, 1992.  This  action  is  expected  to 
provide  an  orderly  flow  of  almonds  to 
the  market,  and  will  not  impose  any 
additional  burden  or  costs  on  handlers. 

The  estimates  used  by  the  Board  on 
January  8.  1992.  for  revising  the  salable 
and  reserve  percentases,  are  shown 
below.  The  estimates  used  by  the  Board 
to  establish  the  original  percentages  on 
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November  22,  1991,  are  included  for 

comparison. 

Marketing  Poiicv  Est'mates— 
1991CROP 

[Kefnelweight  basis  in  millions  of  pounds] 


11/22/91 

1/8/92 

Initial 

Revised 

estimates 

estimates 

Estimatec)  production; 

1.  1991  Prod'jction 

460.0 

488.0 

2.  Loss  and 

e«enpt— 4  0% 

23,0 

244 

3   War^etabie 

Production      

437.0 

463.6 

Estimated  trade  demand: 

4.  Domestic 

190.0 
370.0 

1900 

5.  Export 

395.0 

6.  Total 

560.0 

585.0 

Inventory  adjustment: 

7.  Carryin  7/1/91 

250.0 

250.0 

8.  Destrable 

Ca^vover  6/30/92  .. 

83.30 

128.6 

?  Aaiustment  (Item 

8  minus  Item  7) 

(166.7) 

(121.4) 

Salable/reserve 

10  Adjustod  Trade 

Demand  (Hem  6 

plus  ttem  9) 

3933 

463  6 

11.  Reserve  (item  3 

minus  Item  10) 

43.7 

0 

12  Salable 

Percentage  (Item 

10  divided  by  item 

3  X  100)       

90 

100 

13.  Besen^e 

Percentage  (100 

percent  minus  item 

12) 

10 

0 

Estimated  1991-92  crop  production 

increased  from  460  to  488  million 
kernelweight  pounds.  Estimated  weight 
losses  resulting  from  the  removal  of 
inedible  kernels  by  handlers  and  losses 
during  manufacturing  also  increased 
from  23  to  24,4  million  kernelweight 
pounds.  Therefore,  marketable 
production  is  expected  at  463.6  million 
kernelweight  pounds,  compared  to  the 
Board's  initial  estimate  of  437  million 
kernelweight  pounds. 

The  Board's  estimated  domestic  trnde 
demand  remained  at  190  million 
kernelweight  pounds.  Estimated- J991-92 
crop  year  export  trade  demand 
increased  from  370  to  395  million 
kernelweight  pounds.  Therefore,  total 
estimated  trade  demand  increased  from 
560  to  585  million  kernelweight  pounds. 

The  Board  estimated  the  250  million 
kernelweight  pounds  of  almonds  were 
carried-in  from  the  1990-91  crop  year  to 
the  1991-92  crop  year.  The  Board 
increased  its  estimate  of  desirable 
carryover  from.  83. 3  to  128.6  million 
kernelweight  pounds.  The  desirable 
carryover  is  the  quantity  of  salable 
almonds  deemed  desirable  to  be  carried 
out  on  June  30.  1992,  and  will  be  used  for 
early  season  shipments  during  the  1992- 
93  crop  year  until  the  1992  crop  is 


available  for  market.  After  taking 
carryin  and  desirable  carryover  into 
account,  the  adjusted  trade  demand 
increased  from  393,3  to  463.8  million 
kernelweight  pounds,  an  amount  equal 
to  the  Board's  estimate  of  marketable 
production. 

The  increase  in  the  salable  percentage 
from  90  to  100  percent  (increase  of  5 
percent  upon  publication  of  the  rule  and 
5  percent  on  May  1)  will  meet  the  higher 
trade  demand  needs  for  export  and 
desirable  carryover.  The  reason  for  the 
gradual  release  is  to  avoid  potential 
marketing  problems  the  Board 
anticipated  with  releasing  all  the 
reserve  in  the  market  at  one  time. 
Releasing  the  reserve  in  two  increments 
should  help  even  out  the  increased 
supplies  for  the  remainder  of  the  crop 
year. 

The  Board  may  include  normal  export 
requirements  with  domestic 
requirements  in  its  estimate  of  trade 
demand  when  recommending  the 
establishment  of  salable,  reserve,  and 
export  percentages  for  any  crop  year. 
For  the  1991-92  crop  year,  estimated 
exports  are  included  in  the  trade 
demand.  Thus,  an  export  percentage  of  0 
percent  was  est;i!i';thrd  ^  v  the  final  rule 
published  in  the  Federal  Register  on 
November  22. 1991  (56  FR  58841). 
Therefore,  reserve  almonds  are  not 
eligible  for  export  to  normal  export 
outlets.  However,  handlers  may  ship 
their  salable  almonds  to  export  markets. 
The  export  percentage  is  not  changed  as 
a  result  of  this  action. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented  and  the  Board's 
recommendation,  it  is  found  that  the 
revision  of  §  981.238  so  as  to  change  the 
salable  percentage  from  90  to  100 
percent  and  the  reserve  percentage  from 
10  to  0  percent  with  half  of  the  reserve 
released  upon  publication  of  this  rule 
and  the  remaining  half  released  on  May 
1.  will  tend  to  effectuate  the  declared 
policy  of  the  Act,  The  purpose  of  this 
tv^o  stf'p  release  is  to  allow  a  gradual 
:1ow  of  additional  almonds  into 
marketable  channels.  The  Board  was 
concerned  that  a  one-step  release  could 
burden  the  market.  The  Board  concluded 
that  the  conditions  in  the  industry  have 
changed  since  the  reserve  was 
recommended  in  July  1991,  and 
established  in  November  1991.  This 
action  is  expected  to  satisfy  the 
increased  market  needs  for  almonds  in 


the  coming  months,  and  its  season- 
ending  carryover  needs. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  it  is 
impractical,  unnecessary  and  contrary 
to  the  public  interest  to  give  preliminary 
notice  prior  to  putting  this  rule  into 
effect,  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because: 

(1)  This  action  increases  the  quantity 
of  almonds  that  may  be  marketed  upon 
publication  of  this  rale  and  on  May  1, 
1992; 

(2)  This  action  was  discussed  at  a 
public  meeting; 

(3)  This  action  is  a  relaxation  of  a 
regulation;  and 

(4)  This  action  provides  for  a  30-day 
comment  period. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  interim  final  rule.  The  rule  is 
intended  to  provide  sufficient  quantities 
of  almonds  for  normal  domestic,  export, 
and  carryover  needs  during  the  1991-92 
crop  year. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  amended  as 
follows: 

PART  981  — ALMONDS  GROWN  JH 
CALiFORNlA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  Sees,  1-19.  48  Stal.  31,  83 
amended;  7  U.S.C.  601-674. 

Subpart—Saiabie,  F^eserve,  a-"d  F^poft 
Pcceritages 

Note:  Inis  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

2.  Section  981.238  is  revised  to  read  as 
follows: 

5  9812.36     Saiab'e   rps-erve   and  eipo't 
percentages  fo'  ai-^'crnds  donng  !>'«>  r-op 
year  beginning  on  juiy  1    IMI 

The  salable,  reserve,  and  export 
percentages  during  the  crop  year 
beginning  on  July  1, 1991.  shall  be  95 
percent,  5  percent,  and  0  percent, 
respectively,  on  April  1, 1992  and  100 
percent,  0  percent,  and  0  percent, 
respectively,  beginning  May  1, 1992. 
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Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 

Division 

|FR  Doc.  92-7524  Filed  3-30-92;  8:45  am) 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Haturalizatton 
Service 

8  CFR  Parts  214,  251.  and  258 

(INS  No   1418-92) 

RtN  1115-AC42 

Denial  of  Crewman  Status  m  the  Case 
of  Certain  Labor  Disputes  and 
Spedfications  of  Auttvxi2<»<j 
Employment 

agency:  L-nmigration  and  Naturalization 

S^^-ice,  justice. 

ACnoH:  Irterim  final  rule:  extension  of 

effectiv**  date. 

SUMMAAy:  On  June  &  1991.  the 
Immigration  and  Naturalization  Service 
(Service!  published  an  interim  rule  at  56 
FR  26016  wfiicii  promulgated  regulations 
imp't-nT^r'^ra  sections  202  and  203  of  the 
Im.rr.;s^3tiDn  Act  of  1990,  by  plac'ng 
certain  restnctions  on  the  admission 
and  employment  of  alien  crewmen 
during  strikes  and  in  their  performance 
of  longshore  work.  The  June  5, 1991 
interim  rule  expired  on  December  31. 
1991.  and  was  reinstated  by  a  second 
interim  rule  which  was  published  on 
February  21. 1992.  at  57  FR  6183.  This 
document  extends  the  expiration  date  of 
the  February  21, 1992  interim  rule  which 
would  otherwise  expire  on  March  31. 

EFFtCTtv«  DATE:  Tnis  rule  is  effective 
April  1,  1992,  through  June  30. 1992. 
FOR  PURTMER  INFORMATION  CONTACT: 

Michael  T  jaronin.  Assistant  C?ief 
Inspector,  Immigration  and 
Naturalization  Service.  425  I  Street, 
NW..  room  7218.  Washington.  DC  20538. 

telep'^one  number  '2^)2'  5"  4-12"' 

SUPPLEfctEMTARV  tl»F0«»«ATlON:  t)n  jane 

fi.  1991   the  lTimigra*;';n  ar  : 
Naturalization  Service  (the  S*"-.   ; 
published  an  interim  rule  in  Ihe  Federal 
Register  at  56  FT^  26016,  requestmg 
comments  by  July  a  1991.  On  July  la 
1991,  at  the  request  of  interested  parties, 
the  S'T.tce  published  a  notice  in  the 
Federal  Register  a'  M  FR  31305. 
ex'endins  t.he  comjnent  period  to  August 

9  lQ«n  The  I'jne  6.  1901  interim  rxde 
pxp:-ed  or  December  Jl.  1991  and  was 
later  reinstated  on  Fehrjarv  V.   19<'2 
through  March  Ti.  1992. 


The  Service  has  determined  that  it 
requires  additional  time  to  review  and 
consider  the  information  and  comments 
presented  by  the  pubhc.  Therefore,  the 
Service  is  extending  the  expiration  date 
of  the  interim  rule  until  June  30. 1992, 
before  which  time  a  Final  rule  or  a 
second  interim  rule  is  expected  to  be 
published. 

Accordingly.  FR  Doc  92-3975.  57  FR 
6183  (February  21. 1992)  is  amended  by 
revising  the  first  sentence  in  the 
"DATES"  section  to  read:  "This  rule  is 
effective  February  21, 1992,  through  June 
30. 1992." 

Dated:  Marcb  24. 1992. 
Gene  McNary, 

Commissioner.  Immigration  and 

NaturaliTxitron  Service. 

[FR  Doc.  92-7504  Filed  5-31-92;  8:45  atoj 
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DEPARTMENT  OF  AGR'CUITUPE 

AniJ-nai  aixJ  Pta-v  Heaith  inspection 
Service 

9  CFR  Par^  9  ' 
'Dcxr-m!'*  No  <» '  ■■  "ff^ 

Ports  Des'gnateo  tor  E  tportation  of 

Animals,  Laredo.  TX 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
'Inspection  and  Handling  of  Live8toci<^ 
for  Exportation"  regulations  by  adding 
the  El  Primero  Equine  Export  Facility  as 
an  export  inspection  facility,  for  horses 
only,  for  the  port  of  Laredo,  Texas. 
AdditionaDy.  we  are  changing  the  listing 
for  the  port  of  Laredo.  Texas,  to  specify 
that  it  has  both  airport  and  border  port 
facilities,  rather  than  only  border  port 
facilities.  This  action  adds  an  additional 
inspection  facility  for  the  port  We  have 
determined  that  this  facility  meets  the 
requirements  of  the  regulations  for 
inclusion  in  the  list  of  export  inspection 
facilities 

EFFECTIVE  DATg:  May  1.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ur.  ,\ndrea  Morgan.  Senior  Staff 
Veterinarian,  Import-Export  Animals 
Staff,  VS.  APHIS.  USDA.  room  763, 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  (301)  436-8383. 

SUPOl-EMENTAPY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  91, 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  (referred  to  below  as 
the  regulations)  prescribe  conditions  for 


exporting  animals  from  the  United 
States.  Section  91  14(al  lists  approved 
ports  that  have  export  inspection 
facilities  that  meet  the  requiremieiit.s  of 
5  91.14(c)  These  requirements  include 
specified  standards  concerning 
materials,  size,  inspection  implements. 
cleaning  and  disinfection,  feed  and 
water,  access,  testing  and  treatment. 
locatiofL  disposal  of  animal  wastes. 
lighting,  and  office  and  rest  room 
facilities. 

In  a  proposed  rule  published  :n  the 
Federal  Register  on  October  ir,  1991.  (56 
FR  52007-52008.  Docket  91-099),  we 
proposed  to  am.end  the  Inspection  and 
Handling  of  Livestock  for  Exportation 
regulations.  The  proposed  rjle  would 
allow  horses  to  be  exported  from,  the 
United  States  by  air  from  the  El  Pnmero 
Equine  Export  Facility  in  Laredo.  Trvas. 
We  proposed  this  amendm.ent  to  provide 
the  option  of  an  additional  inspection 
facility,  ensuring  the  timely  export  of 
horses.  Further,  we  have  determined 
that  the  El  Pnm.ero  Equine  Export 
Facility,  located  at  Route  7,  Box  305, 
Laredo.  TX  78041,  (512)  723-5436.  meets 
the  requirements  of  §  91  14(c) 

Comments  on  the  proposed  rale  were 
required  to  be  received  on  or  before 
November  18,  iriPI.  We  did  not  receive 
any  comments.  Therefore,  based  on  the 
rationale  set  forth  in  the  proposed  rule 
and  in  this  document,  we  are  adopting 
the  provisions  of  the  proposed  rule  as  a 
final  rule  without  change. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 

conformance  with  Executive  Order 
12291,  and  we  have  determned  that  it  is 
not  a  "major  rule."  BaswJ  on  information 
compiled  by  the  Departm.ent,  we  have 
determined  that  this  proposed  rule,  if 
adopted,  would  have  an  effect  on  the 
economy  of  less  than  $100  million; 
would  not  cau.se  a  major  increase  in 
costs  or  pnces  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  and  would  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterpnses  m  domestic  or  export 
markets. 

This  final  rale  will  im.pact  the  four  or 
five  exporters  operating  in  the  Laredo. 
Texas,  area.  None  of  these  exporters  are 
considered  to  bs  small  businesses.  This 
final  rule  will  benefit  these  exporters  by 
providing  the  option  of  an  additional 
export  inspection  facility,  ensuring  the 
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timely  export  of  horses  with  minimal 
economic  effect. 

We  have  identified  no  small  entities 
that  export  horses  from  the  Laredo, 
Texas,  area,  and  no  other  small  entities 
that  vv'l!  be  affected  by  this  final  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Ser\'ice  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

E.xecutive  Order  12778 

This  final  rule  adds  El  Primero  Equine 
Export  Facility  as  an  export  inspection 
facility,  for  horses  only,  for  the  port  of 
Laredo,  Texas,  and  changes  the  listing 
for  the  port  to  specify  that  it  has  both 
airport  and  border  port  facilities,  rather 
than  only  border  port  facilities.  All  State 
and  local  laws  that  are  in  conflict  with 
this  rule  are  preempted.  No  retroactive 
effect  is  to  be  given  to  this  rule.  This  rule 
does  not  require  administrative 
proceedings  before  parlies  may  file  suit 
in  court. 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  or  recordkeeping 
requireiiients  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  9  CFR  Part  91 

Animal  diseases.  Animal  welfare, 
Exports.  Humane  animal  handling, 
Livestock  and  livestock  products, 
Transportation. 

Accordingly,  9  CFR  part  91  is 
amended  as  follows: 

PART  91— INSPECTION  AND 
HANDLING  OF  LIVESTOCK  FOR 
EXPORTATION 

1.  The  authority  citation  for  part  91 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  105.  112.  113.  114a,  120, 
121,  134b,  134f.  612,  613.  614,  618;  46  U.S.C. 
466a.  466b:  49  U.S.C.  1509(d):  7  CFR  2.17,  2.51, 
and  371.2(d). 

i;  91.14     [Amended) 

2  In  §  91.14|a)il3)(vi).  the  paragraph 
heading  is  amended  by  adding  the 
words  "airport  and"  immediately  before 
the  words  '  border  port". 

3.  Section  91.14(a)(13)(vi)(A)  is 
redesignated  ds  §  91  14[al[13)(vi)(B)  and 


a  new  §  91.14(a)(13)(vi)(A)  is  added  to 
read  as  follows: 

;  31  14     Ports  of  embarkation  ana  expo.'t 
inspection  >aciiltle«. 

(aj-   •   • 

(13)  *  *  * 

(vi)  *  *  * 

(A)  El  Primero  Equine  Export  Facility 
(horses  only),  Route  7,  Box  305,  Laredo, 
TX  78041,  (512)  723-5436. 
•         •         *         «         * 

Done  in  Washington,  DC,  this  27th  day  of 

March  1992. 

Robert  Melland, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

fFR  Doc.  92-7476  Filed  3-31-92;  8:45  am) 


FEDERAL  FINANCIAL  iNST:TiJT:ONS 
EXAMINATION  COUNCIL 

Appraisal  Subcommittee 

12  CFR  Part  1102 

1  Docket  No.  AS92-21 

Appraisal  Regulation;  Rules  of  Practice 
for  Temporary  Waiver  Proceedings 

agency:  Appraisal  Subcommittee. 
Federal  Financial  Institutions 
Examination  Council. 

action:  Final  rule. 

summary:  The  Appraisal  Subcommittee 
i  ASC  )  of  the  Federal  Financial 
Institutions  Examination  Council 
("FFIEC")  today  announced  the 
adoption  of  12  CFR  part  1102,  subpart  A 
("Rule  1102"),  which  sets  out  the  ASC's 
procedures  relating  to  proceedings 
granting  and  terminating  temporary 
waivers  under  section  1119(b)'  of  Title 
XI  of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 
("F!RRF,A"1  2 
EFFECTIVE  DATE:  May  1,  1992. 

FOB  FURTHER  INFORMATION  CONTACT: 

Edwin  W.  Balver.  Executive  Director,  or 
Marc  L.  Weinberg,  General  Counsel,  at 
(202)  634-6520.  Appraisal  Subcommittee, 
2100  Pennsylvania  Avenue,  NW.,  suite 
200.  Washington.  DC  20037. 

SUPPLEMENTARY  INFORMATION 

L  Introdut  tion 

On  August  9, 1989,  Congress  adopted 
FIRREA,  including  section  1102  ="  of  Title 


XI,  which  established  the  ASC  and 
placed  it  within  the  FFIEC.  The  ASC 
consists  of  representatives  appointed  by 
the  heads  of  the  federal  financial 
institutions  regulatory  agencies 
("Regulatory  Agencies")  *  and  the 
Department  of  Housing  end  Urban 
Development.  Congress  intended  Title 
XI  of  FIRREA  and  the  ASC,  the 
Regulatory  Agencies  and  the  Resolution 
Trust  Corporation  ( "RTC")  (collectively 
"Agencies")  to  protect  federal  financial 
and  public  policy  interests  ^  in  real 
estate-related  financial  transactions  ' 
requiring  the  services  of  an  appraiser.^ 
The  ASC  has  several  statutory  duties 
under  Title  XL  FirsL  it  must  monitor  the 
appraisal  regulations  adopted  by  the 
Agencies.  Those  regulations  set  out 
appraisal  standards  for  federally  related 
transactions  ■  and  define  those  federally 
related  transactions  requiring  the 
services  of  a  State  certified  or  State 
licensed  appraiser.  Second,  the  ASC 
must  monitor  and  review  the  practices, 
procedures,  activities,  and 
organizational  structure  of  the  Appraisal 
Foundation.  Third,  the  ASC  must 
monitor  the  certification  and  licensing 
programs  for  real  estate  appraisers  in 
each  State,  territory,  commonwealth, 
and  the  District  of  Columbia  ("States ')  * 


•  12  us  C.  334«(b)(1990). 

»  Pub.  L.  101-73. 103  Stat.  511  (1989).  as  amended 
by  Pub.  L  102-233. 105  Stat.  1781  (1991)  and  Pub.  L 
102-242. 105  Stat.  2236  (1991). 

»  12  U.S.C.  3310  (1990). 


♦  These  agencies  are  the  Bolrd  of  Governors  of 
the  Federal  Reserve  System  ("FRS  ').  the  Federal 
Deposit  Insurance  Corporation  ("FDIC").  the  Office 
of  the  Comptroller  of  the  Currency  ("OCC").  the 
Office  of  Thrift  Supervision  ("OTS").  and  the 
National  Credit  Union  Administration  ("NCUA"). 
See  section  1122(6)  of  Title  XI.  12  U.S.C.  section 
3350(6)  (1990). 

'  Title  XI's  general  purpose  is  "to  provide  that 
Federal  financial  and  public  policy  interests  '  '  ' 
will  be  protected  by  requiring  that  (certain)  real 
estate  appraisals  are  performed  m  wnting.  in 
accordance  with  uniform  standards,  by  individuals 
whose  competency  has  been  demonstrated  and 
whose  professional  conduct  will  t>e  subject  to 
effective  supervision."  Section  1101  of  Title  XI.  12 
use.  3331  (1990). 

•  Sec  1121(5)  of  Title  XI.  12  U  S.C.  3350(5)  (1990). 
for  the  definition  of  'real  estate-related  financial 
transaction." 

'  The  Agencies  have  adopted  appraisal 
regulations  that,  among  other  things,  clarify  the 
phrase  "requires  the  services  of  an  appraiser  '  See 
12  CFR  part  34  (OCC):  part  225.  subpart  C  (FRS): 
pan  323  (FDIC);  part  564  (OTS):  part  722  (NCUA). 
and  part  1608  (1991)  (RTC). 

■  See  section  1121(4)  of  Title  XI.  12  U.S.C.  3350(4) 
(1990).  which  defines  a  "federally  related 
transaction." 

'  The  ASC  is  required  to  "monitor  Stale  appraiser 
certifying  and  licensing  agencies  for  the  purpose  of 
determining  whether  the  *  *  '  agency's  policies, 
practices,  and  procedures  are  consistent  with  (Title 
XI)."  Section  1118(a)  of  Title  XI.  12  U.S.C.  3347(8) 
(1990).  See.  also.  1103(a)(1)  of  Title  XI.  12  U  S.C. 
3332(8)(1)  (1990).  Each  State  with  an  appraiser 
certifying  and  licensing  agency  is  responsible  Tor 
transmitting  to  the  ASC  a  roster  of  State  licensed 
and  State  certified  appraisers  who  are  eligible  lo 
perform  appraisals  In  federally  related  transactions, 
along  with  an  annual  registry  fee.  The  ASC  must 
maintain  a  national  registry  of  these  appraisers. 
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anc  must  review  the  State  a  compliance 
with  tiie  requirements  of  Title  XI.  It  also 
18  authonzed  by  Title  XI  to  take  action 
against  non-complying  States. '" 

II   5latuNir\   \jthority 

Section  lll<)(b)  of  Title  XI  provides 
the  ASC  and  me  States  with  a  degree  of 
flexibility  in  dealing  with  extraordinary 
circumstances.  This  section  enables  the 
ASC  to  waive,  on  a  temporary  basis  and 
with  the  FFIEC's  approval,  any  State 
certification  or  licensing  requirement  on 
a  written  finding  that  (1)  "(t)here  is  a 
scarcity  of  certified  or  licensed 
appraisers  to  perform  appraisals  in 
con.nection  with  federally  related 
transactions";  and  (2)  that  the  scarcity  is 
"leading  to  significant  delays  in  the 
performance  of  such  appraisals."  ' ' 
Either  a  State  in  compliance  with  Title 
XI  or  the  ASC  can  make  a  written 
"scarcity/delay"  finding.  A  Slate, 
however,  cannot  grant  or  deny  a  waiver 
under  section  1119(b);  that  authority 
belongs  only  to  the  ASC*  Even  though 
Congress  intended  that  the  ASC 
exercise  its  waiver  authority 
"cautiously."  "  the  recent  amendments 
to  section  1119(b)  of  Title  XI,  which  are 
discussed  in  the  next  paragraph,  signal 
th^t  the  ASC  should  be  receptive  to 
le.Tiporary  waiver  requests. 

On  November  27, 1991.  Congress 
approved  amendments  to  Title  XI.  The 
amendments  were  included  in  section 
701  of  the  Resolution  Trust  Corporation 
Refinancing,  Restructuring,  and 
Improvement  Act  of  1991  '*  and  section 
472  of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991.'* 
The  amendments,  among  other  things: 
(a)  Extended  the  deadlines  for  States  to 
comply  with  the  mandatory  use 
requirements  of  Title  XI  from  July  31. 
1991.  to  December  31,  1992;  (b)  modified 
section  11 19(b)  of  Title  XI  by 
substituting  "significant"  for  the  word 
"inordinate  '  to  use  as  the  standard  for 
measuring  the  extent  of  the  delays  to 
determine  whether  a  waiver  should  be 


'  •'  See  section  1118  of  Title  Xt  U  U.SC.  3347 
(1990). 

' '  A  icai^ity  leading  (o  a  significant  service  deiay 
can  occur  in  a  specific  geograpiiical  area  or  areas 
and  in  a  service  segment  Par  example.  Black.  White 
and  Green  Counties  and  I-ar^  City  m  Stale  "A"  are 
experiencing  a  scarcity  of  Slate  certified  opfmiaert 
leading  to  sigmficaat  delays  m  obtainiog  appraiaats 
of  residential  propertie*  of  over  Si  nuUioa 

'  ^  Similarly,  temporary  waivers  terminate  mudat 
sectMO  1119(bl  when  the  ASC  "determines  that  SMch 
significant  delays  have  been  elimuialed.' 

' '  House  Comm  on  Baakrag.  Finance  and  Urban 
Affairs.  Report  Together  With  Additional 
Supplemental.  Minonty.  Individual,  and  Dissenting 
Views,  Financial  Institutions  Reform.  Rectjvery  and 
Enfortsment  Act  o{  198a  H.R.  Rep  No.  101-64.  Part 
1.  lOlal  Cong..  Ist  S«m^  at  AKir«i. 

'*  Pub.  L.  102-233. 106  Slat  1761. 1792  (IWt). 

■  >  Pob.  L  lOe-242,  lOS  SUt  ZE3&.  ZUH  (1991 ). 


granted;  (c)  clarified  that  the  ASC  is  not 
authorized  to  set  qualifications  and 
experience  requirements  for  licensed 
appraisers,  and  that  ASC 
recommendations  respecting  licensing 
criteria  were  not  binding  on  the  States; 
and  (d)  further  clarified  that  the  scarcity 
of  licensed  or  certified  appraisers  could 
occur  within  "any  geographical  political 
subdivision  regions  of  a  State."  '• 

After  December  31. 1992,  all 
appraisals  performed  in  connection  with 
federally  related  transactions  will  need 
to  be  performed  only  by  individuals 
certified  or  licensed  in  accordance  with 
the  requirements  of  Title  XI.  As  noted  in 
a  recent  ASC  Advisory.'^  however, 
States  have  the  discretion  under  Title  XI 
to  require  the  use  of  State  licensed  or 
certified  appraisers  any  time  prior  to 
January  1. 1993.'*  Because  of  this 
extension  of  the  deadline  for  mandatory 
use  of  State  licensed  and  State  certified 
appraisers  in  federally  related 
transactions,  the  ASC  believes  that  the 
need  for  many  waivers  between  now 
and  January  1, 1993.  have  been 
eliminated.  Temporary  waiver  relief, 
however,  remains  statutorily  available 
both  to  States  that  choose  to  require  the 
use  of  State  licensed  and  State  certified 
appraisers  before  January  1. 1993,  and 
for  all  States  after  that  date. 

While  section  1119(b)  of  Title  XI 
speaks  clearly  to  the  ASC  and  the 
States,  it  does  not  explicitly  hmit  the 
universe  of  persons  who  may  either 
request  that  the  ASC  provide  temporary 
waiver  relief  or  provide  information  to 
the  ASC  that  could  lead  to  the  ASC 
granting  temporary  waiver  relief  on  its 
own  initiative.  Agencies,  their 
respective  regulated  financial 
institutions,  and  other  persons  or 
institutions  are  encouraged  to  submit  to 
the  ASC  critical  information  respecting 
appraiser  scarcities  and  delays 
(x;curring  in  the  States." 


'"  In  the  ASCs  November  26. 1991  release 
proposing  these  rales  for  temporary  waiver 
proceedings  (Proposing  Release"),  the  ASC  had 
interpreted  aoction  lllStd  of  Title  XI  lo  hiclixie 
scarcities  occuning  "In  a  apeafic  geographical  ares 
or  areas  and  in  a  service  segment  '  SO  F.R.  59899.  at 
no«e  12  The  ASC  is  reaffirming  this  interpretation  ld 
lighl  of  the  statutory  amendments.  See  supra  note 
11. 

"  Advisory  91-4  (December  20. 1991). 

"  In  advisory  91-4.  the  ASC  requested  written 
notification  from  each  SlAte.  as  soon  as  possible,  of 
the  date  when  its  Title  XI  system  is  operative.  The 
ASC  has  not  yet  received  notifications  from  a 
number  of  States.  The  ASCs  expeditious  receipt  of 
these  notifications  Is  essential  to  proper 
impieinenlation  of  Title  XI. 

'°  The  rules  for  temporary  waiver  proceedings 
were  crafted  with  this  interpretation  is  miod.  The 
rules  provide  persona  other  than  State  appraisal 
regulatory  agencies  ["State  agencies")  with  the 
opportunity  to  submit  informational  submissions  to 
the  ASC  They  also  may  request  that  the  ASC 
exercise  its  discretionary  authority  lo  provide 


HI.  Summary  of  Comments  and 
Recommendations 

On  November  26,  19P1,  the  ASC 
published  the  Proposing  Release  in  the 
Federal  Register  '"  sciicitins  comments 
from  interested  members  of  the  public. 
Comment  letters  were  received  from  the: 
(a)  American  BHni<;ers  Association 
("ABA"):  (b)  Independent  Bankei-s 
Association  of  Amenca  ("FBAA");  and 
(c)  United  States  League  of  Savings 
Institutions  ("I'SL ').'='  The  ASC  thanks 
the  commentators  for  their  thoughtful 
observations  and  suggestions. 

The  commentators  generally 
supported  the  adoption  of  Rule  1102.  In 
particular,  they  supported  the  ASCs 
approach  of  gathenng  relevant 
information  and  entertaining  temporary 
waiver  requests  from  as  wide  a  universe 
of  persons  as  reasonably  possible.  The 
commentators  suggestions  largely 
focused  on  liberalizing  the  proposed 
Rule  1102'8  time  frames  and  technical 
requirements.  In  response  to  those 
comments,  the  .ASC  today  is  adopting  a 
modified  version  of  Rule  1102. 

IV.  Discussion  of  Comments  and 
Responses 

The  commentators  noted  that  the  ASC 
correctly  interpreted  Title  XI's 
authorization  of  the  ASC  to  grant  and  to 
terminate  temporary  waiver  relief  They 
also  expressed  their  views  that  the  Rule 
1102  would  help  avoid  confusion 
relating  to  the  granting  and  terminating 
of  temporary  waivers. 

The  commentators  particularly 
supported  the  .ASCs  decision  to  give 
persons  other  than  State  agencies 
important  ways  to  participaie  m  the 
temporary  waiver  process,  which  could 
have  far  reaching  consequences.  For 
example,  the  AB.A  commented  that  the 
ASCs  retention  of  (he  'other  interested 
party  language"  in  Rule  1102..3  showed 
an  ASC  appreciation  for  the  potentially 
broad  im.pact  that  a  scarcity  of  licensed 
or  certified  appraisers  may  have  on  the 
public. 

The  commentators  also  noted  that  the 
ASC  would  need  to  cViange  proposed 
Rule  1102  to  conform  wilh  the  recent 
statutory  amendments  to  section  11191  c) 
discussed  above.  In  response  to  these 
amendments  and  the  commentators 
suggestions.  Rule  1102,21a)  has  been 
changed  accordingly. 


temporary  waiver  relief  The  ASC  will  consider 
such  9tit)m:s«ion8  and  requests  in  deltrTT.ini.isi 
whpihf-'  ii  should  Initiale  a  lemporrtr.  waiver 
prtjceedins 

'^  56  F  R  59899 

• '  No  comments  were  received  from  the  Stales. 
even  though  they  wil!  tie  dL'^ctly  affected  by  any 
rj.'es  rf-tpj'C'iig  tempora'>  w.^ivtr  pr'x^pdi.igit 
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The  ABA  and  the  IBAA  commented 
that  Rules  1102.2(g)  and  1102,3,  as 
proposed,  would  place  unreasooabie 
burdens  on  requesting  persons  because 
they  would  have  been  required  to 
submit  to  the  ASC  a  detailed  plan  to 
alleviate  the  scarcity  and  servTce  delayg 
The  ASC  agrees  with  the  ABA'S  and 
FBA-'K  »  observation  that  an  interested 
person,  other  than  a  State  agency,  m  ail 
likelihood,  would  not  have  adequate 
information  to  satisfy  this  requirement. 
As  a  result.  Rule  1102.3  has  been 
amended.  The  Rule  now  provides  that 
interested  parties,  i.e.     persons  or 
institutions  with  a  demonstrable  interest 
in  appraiser  rejralationl.l  ■   '   "are 
strongly  encouraped  to  include 
meanin^ul  sugjjestions  and 
recomnrH^ndations  for  remedying  the 
(scarcity  and  service  deiaysj '  The  .ASC 
believes  that  this  provision  should 
facilitate  creative  problem  solving  on 
the  local  level,  espeaally  I>ecau8e  Rule 
1102  3  now  requires  an  interested  party 
to  forward  a  copy  of  its  informational 
submission  or  request  directly  to  the 
affected  State  agency. 

The  IBAA  separately  expressed 
concern  about  the  time  frames  in 
proposed  Rule  1102  Indeeri  the  IB.^A 
suggested  that  the  proposed  w.iiver 
procedures  might  be  cumbersome  and 
would  not  allow  the  ASC  to  act  qnickiy 
to  grant  waivers  in  emergency 
situations.  First,  the  IBAA  focused  on 
the  45-day  time  frame  in  Rule  1102.5  As 
proposed  that  Rule  provided  that, 
within  45  calendar  days  of  the  date  of 
the  ASC's  publication  in  the  Federal 
Register  of  the  notice  regarding  the 
received  request  or  the  Initiation  of  a 
waiver  proceeding,  the  ASC  by  order, 
generally  must  either  grant  or  deny  a 
temporary  waiver  relief  The  IBAA 
requested  a  shortening  of  this  time 
period  in  the  event  of  critical  shortages 
of  appraiser  services.  Moreover  the 
IBAA  suggested  that  the  ASC  should 
possibly  grant  temporary  waiver  relief 
on  an  emergency  basis.  Last  the  iB/\A 
thought  that  the  ASC  should  extend  the 
public  comment  penod  for  terminating  a 
temporary  waiver  in  Rule  1102,7  from  30 
to  60  days. 

The  ASC  agrees  with  the  IBAA 
respecting  the  need  to  act  quickly  and 
decisively  in  the  event  of  emergency 
situations  and  has  amended  Rule  1102.5 
accordingly.  The  Rule  now  provides  that 
the  ASC  can  make  interim  ter.iporarv' 
waiver  relief  available  to  State  agencies 
when  an  emergency  exists.  Note. 
however,  that  such  interim  relief  still 
will  require  FFIEC  approval  and  will  bb 
published  in  the  Federal  Register  for 
comm.ent  for  at  least  thirty  days.  The 
AS)C  aiUictpates  that  it  will  grant  interim 


/  Rules  and  Rr'«,, 


ibticris 


10981 


temporar>'  waiver  relief  on  a  v€'-y 
infrequent  basis:  State  agpnrip«<  w.'' 
have  to  show  cloflrly  and  ro:,v  "^•  >-:Bly 
thai  such  relief  is  WHrrfinted   in  .-i.Tving 
8!  these  conclusions,  the  ASC  has 
balanced  the  need  to  address  scarcity/ 
delay  situations  promptly  with  its  duty 
ti,!  make  tempnrar\'  waiver 
determinations  in  a  deliberate  and 
careful  way.  The  ASC  believes  that  it 
must  have  sufFicient  time  to  collect  the 
necessary  information  to  determine 
whether  temoorary  waiver  relief  is 
appropriate,  and  if  so,  to  tailor  that 
relief  for  the  specific  situation.  The  45- 
day  time  penod  in  Rule  1102.5  generally 
should  address  the-se  needs. 

The  ASC  also  wishes  to  point  out  that, 
In  the  absence  of  an  emergency,  Rule 
1102  5  provider  the  .^SC  with  significant 
flexibility  in  the  time  needed  to  arrive  at 
a  determination  The  Rule  only  requires 
an  ASC  determination  no  later  than  45 
days  from  the  date  of  the  publication  of 
the  notice  or  initia'ion  order  in  the 
Federal  Register  Therefore,  the  ASC 
can  make  a  temporary  waiver 
detem-iination  earlier  than  the  45-day 
deadline  as  circumstances  warrant.  The 
ASC  wishes  to  a.ssure  the  IBAA  and 
other  members  of  the  public  that  its 
temporary  waiver  determinations  will 
be  made  as  quickly  as  possible 

The  ASC  also  has  amended  the  30-day 
length  of  the  temporary  waiver 
tenninatKin  comment  penod  in  respon.'.*- 
to  the  IBAA's  suggestion.  Rale  1102  '  a? 
adopted,  provides  that  the  comment 
period  can  be  no  less  than  30  days,  thus 
providing  the  ASC  with  flexibihty 
respecting  its  length.  The  ASC  therefore 
may  determine  in  particular 
circumstances  that  a  comment  period  of, 
for  example,  60  days  may  be 
appropriate.  The  ASC  will  inform  the 
public  of  the  length  of  the  comment 
penod  in  the  Federal  Register  notice  of 
its  temporary  waiver  termination 
finding. 

The  ABA  m  addition  commented  on 
the  proposal's  time  frames.  More 
specifically,  the  ABA  suggested  that 
proposed  Rule  1102.7'8  ten-day  time 
period  after  which  a  waiver  termination 
becomes  effective  should  be  maa«- 
longer.  The  ABA  was  concerned  th,ii  the 
ten  day  penod  might  not  be  sufficient  to 
notify  banks  and  other  financial  entities 
of  a  waiver  termination  The  ASC  agrees 
and  has  revised  the  Rule  by  increasing 
this  penod  to  21  days  after  the  close  of 
the  comment  period 

The  ABA  further  suggested  that  Rule 
1102,6  should  be  changed  to  allow 
"other  interested  parties,    m  addiM^n  to 
Stale  agencies,  to  request  an  extension 
of  any  temporary  waiver  rehaf  granted 
by  the  ASC,  This  change,  the  ABA  ^aid. 


would  make  Rule  1102  internally 
consistent,  because  State  agencies  and 
"other  interested  parties'"  can  make 
requests  for  temporary  waiver  relief. 

While  the  ASC  appreciates  the  ABA's 
concerns,  the  ASC  has  decided  to  adopt 
Rule  1102.6  as  proposed.  First 
temporary  waiver  requests  from  State 
agencies  and  requests  from  other 
interested  persons  with  a  demonstrable 
interest  in  appraiser  regulation  are  not 
treated  identically  under  Rule  1102.  A 
received  request  from  a  State  agency 
requires  the  ASC  to  initiate  a  temporary 
waiver  proceeding  under  the  subpart  by 
publishing  a  notice  to  that  effect  in  the 
Federal  Register.  On  the  other  hand,  a 
request  from  an  interested  person  does 
not  trigger  the  requirement  that  the  ASC 
initiate  a  proceeding.  The  ASC  in  its 
discretion  and  on  the  basis  of  such 
requests  and  included  information,  may 
choose  to  initiate  a  temporary  waiver 
proceeding. 

Second,  the  ASC  beUeves  that  the 
State  agency  is  in  the  best  position  to 
request  an  extension.  The  State  agency 
is  the  party  operating  under  the 
constraints  and  ooodibons  of  the  ASC 
order  granting  it  ■  temporary  waivn' 
and.  under  the  termi  of  that  order, 
should  bo  intimately  Involved  in 
monitoring  its  progress  toward 
remedying  the  scardlies  and  service 
delays. 

Even  though  the  ASC  \t  not  providing 
interested  persons  with  the  ability  to 
formally  request  temporary  waiver 
extensions,  the  ASC  emphasizes  that  it 
welcomes  information  and  vie^rs  from 
persons  other  than  a  State  agency 
regarding  the  State  agency's  pro^^sa  in 
satisfying  an  ASC  temporary  waiver 
order.  Indeed  such  information  and 
views  could  lead  to  the  ASC  initiating 
an  extension  of  the  temporary  waiver 
period  under  S  1102.6.  The  ASC  also 
strongly  encourages  these  persons  to 
wnte  or  oth.^r^^nse  communicate  their 
concerns.  :.  :hf  affected  State  agency, 
which  then  should  assiduously  pursu« 
those  concerns. 

The  ABA  finally  suggested  that  the 
ASC  should  consider  combining 
requests  from  all  parties  into  one  notice 
in  the  Federal  Register  to  provide 
consistency.  The  ASC  agrees  with  this 
suggestion  and  will  attempt  to  follow 
this  procedure  whenever  possible.  The 
ASC,  however,  may  have  to  deviate 
from  this  procedure  if  circumstances 
warrant 

The  USL  made  one  suggestion.  The 
USL  requested  the  ASC  to  define  the 
exact  State  requirements  that  would  be 
waived  if  a  waiver  were  granted.  The 
ASC  is  of  the  view  that  Rule  1102^.  as 
proposed,  adequately  identifies  these 
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State  requirements.  Under  Rule  1102.5, 
the  ASC  will  grant  a  waiver  only  if  a 
State  agency,  among  other  things,  has 
fulfilled  the  requirements  under  Rule 
1102.2  ^^  and  has  indicated  why  the 
requirements  are  causing  the  scarcity  of 
certified  or  licensed  appraisers  and 
significant  service  delays. 

1 
V.  Conclusion 

The  ASC  is  adopting  Rule  1102  as 
revised.  The  ASC  has  made 
modifications  to  account  for  some  of  the 
commentators'  suggestions.  The  interim 
temporary  waiver  procedures  that  were 
published  in  the  Proposing  Release  ^' 
are  no  longer  effective. 

Rule  1102  will  provide  State  agencies 
and  other  persons  with  a  vehicle  to 
request  ASC  relief  under  section  1119(b) 
of  Title  XI  and  will  provide  the  public 
with  sufficient  opportunities  to 
participate  in  the  temporary  waiver 
proceeding.  Rule  1102  also  will  ensure 
uniform  treatment  of  waiver  requests 
and  will  provide  guidance  for  drawing 
up  requests  and  the  expeditious  and 
efficient  handling  of  requests. 

Finally,  the  ASC  believes  that  the 
process  of  notification  and  publication 
implemented  in  Rule  1102  is  reasonable 
and  consistent  with  procedures 
generally  followed  under  the 
Administrative  Procedure  Act. 2* 

\  T  Regulatory  Flexibility  Act  Statement 

Pursuant  to  section  6C5(b)  of  the 
Regulatory  Flexibility  Act,  the  ASC 
certifies  that  this  notice  of  adoption  of 
Rule  1102  is  not  expected  to  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  business 
entities.  Accordingly,  a  regulatory 
fiexibility  analysis  is  not  required. 

Rule  1102  sets  out  the  ASC's 
procedures  relating  to  proceedings 
granting,  extending  and  terminating 
temporary  waivers  under  section  1119(b) 
of  Title  XI.  This  section  of  HRREA 
generally  requires  the  ASC  to  make 
written  findings  and  to  determine  that 
such  findings  satisfy  the  stated  criteria 
for  granting  a  waiver. 

Temporary  waiver  proceedings  by 
their  very  nature  provide  relief  for  small 
and  large  business  entities  and 
individuals. 

VII.  Paperwork  Reduction  Act 
Statement 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,**  forms, 


reporting,  and  recordkeeping 
requirements  included  in  final  Rule  1102 
were  approved  by  the  Office  of 
Management  and  Budget  ("0MB")  on 
December  12, 1991,  through  December 
31, 1994.  and  were  assigned  0MB  No. 
3139-0003.  On  January  1, 1993,  all 
federally  insured  financial  institutions 
must  use  State  licensed  or  certified 
appraisers  in  federally  related 
transactions.  And,  about  one-half  of  the 
States  already  have  in  place  mandatory 
appraiser  licensing  and  certification 
requirements. 

The  final  Rule  will  provide  States  and 
other  persons  with  a  vehicle  to  request 
ASC  relief  under  section  1119(b)  of  Title 
XI.  The  estimated  number  of 
respondents  is  15,  each  submitting  a 
maximum  of  1  response  per  year,  with 
an  estimated  average  reporting  burden 
of  3  hours  per  response.  No 
commentators  raised  any  cost 
implications.  Therefore,  this  final  Rule  is 
considered  to  be  nonmajor  under 
Executive  Order  12291. 

VIII.  Statutory  Basis  of  New  Rules 

Rule  1102  is  being  adopted  pursuant  to 
section  1119(b)  of  Title  XI  of  the 
FIRREA.2« 

Ust  of  Subjects  in  12  CFR  Fart  1102 

Administrative  practice  and 
procedure.  Appraisers,  Banks,  banking. 
Mortgages.  Reporting  and  recordkeeping 

requirements. 


Text  of  the  Rule 

Chapter  XI,  title  12  of  the  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below: 

1.  By  adding  new  part  1102,  consisting 
of  subpart  A  (§  §  1102.1-1102.7)  to  read 
as  follows: 


PART1102-A°    P 
REGULATION 


;fr 


^^  Rule  U02.2  descnbes  the  specific  information 
needed  by  the  ASC  for  granting  or  denying  a 
temporary  waiver  request. 

"  See  Proposing  Release,  at  59901. 

'•  5  use.  553  (1990). 

"  44  U.S.C.  35(1990). 


Subpart  A— Temporary  Waiver  Requests 

Sec. 

J  102.1  Authority,  purpose  and  scope. 

1102.2  Requirements  for  requests. 

1102.3  Other  requests  and  information 
submissions. 

1102.4  Notice  and  comment. 

1102.5  Subcommittee  determination. 

1102.6  Waiver  extension. 

1102.7  Waiver  termination. 


Subpart  A— Temporary  Waver 
Requests 

Authority:  12  U.S.C.  334fifh1. 

§  1102.1    Authority,  purpose  ard  scope. 
(a)  Authority.  This  subpart  is  issued 
under  section  1119(b)  of  Title  XI  of  the 


"  12  U.S.C.  3348(b)  (1990). 


Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989 
("FIRREA")  (12  U.S.C.  5  3348(b)). 

(b)  Purpose  and  scope.  This  subpart 
prescribes  rules  of  practice  and 
procedure  governing  temporary  waiver 
proceedings  under  Section  1119(b)  of 
Title  XI  of  FIRREA  (12  U.S.C.  3348(b)). 
These  procedures  apply  whenever  a 
.State  appraiser  regulatory  agency 
requests  the  Appraisal  Subcommittee  of 
the  Federal  Financial  Institutions 
Examination  Council  ("ASC")  for  a 
waiver  of  any  requirement  relating  to 
certification  or  licensing  of  a  person  to 
perform  appraisals  under  Title  XI  of 
FIRREA.  They  also  apply  whenever  the 
ASC.  based  on  sufficient,  credible 
information  or  requests  received  from 
other  persons  or  entities,  initiates  a 
temporary  waiver  proceeding. 

§  1 1C2  2    Requirements  for  requests. 

A  request  will  not  be  deemed  received 
by  the  ASC  unless  it  fully  and 
accurately  sets  out: 

(a)  If  the  requester  is  a  State 
Appraiser  Regulatory  Agency,  a  written, 
duly  authorized  determination  by  the 
State  Appraiser  Regulatory  Agency  that 
there  is  a  scarcity  of  State  licensed  or 
State  certified  appraisers  leading  to 
significant  delays  in  obtaining 
appraisals  in  federally  related 
transactions.  The  scarcity  can  relate  to 
the  entire  State  or  to  particular 
geographical  or  political  subdivisions.  In 
the  absence  of  such  a  written 
determination,  a  State  Appraiser 
Regulatory  Agency  must  ask  the  ASC 
for  such  a  determination; 

(b)  The  requirement  or  requirements 
of  State  law  from  which  relief  is  being 
sought; 

(c)  A  description  of  all  significant 
problems  currently  being  encountered  in 
efforts  to  comply  with  Title  XI; 

(d)  The  nature  of  the  scarcity  of 
certified  or  licensed  appraisers 
(including  supporting  documentation); 

(e)  The  extent  of  the  delays 
anticipated  or  experienced  in  obtaining 
the  services  of  certified  or  licensed 
appraisers  (including  supporting 
documentation): 

(f)  The  reasons  why  the  requester 
believes  that  the  requirement  or 
requirements  are  causiug  the  scarcity  of 
certified  or  licensed  t  ppraisers  and  the 
service  delays;  and 

(g)  A  specific  plan  for  expeditiously 
alleviating  the  scarcity  and  the  service 
delays. 

§  1102.3    Other  requests  and  Information 
submissions. 
The  federal  financial  institutions 

regulatory  agencies  and  the  Resolution 
Trust  Corporation,  their  respective 
regulated  financial  institutions,  and 
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other  persons  or  institutions  wTth  a 
demonstrable  interest  in  appraiser 
regulation,  may  ask  the  ASC  for  a 
dpterm'.nation  under  §  1102, 2(a)  of  this 
subpart,  and  may  ask  that  the  ASC 
exercise  its  discretionary  authority  to 
initiate  a  temporary  waiver  proceeding 
Such  regulated  financial  institutions  and 
other  persons  or  institutions  do  no»  need 
to  comply  with  §  1102.2(g)  of  this 
subpart,  but  are  strongly  encouraged  to 
include  meaningful  suggestions  and 
recommendations  for  remedying  the 
situation.  A  copy  of  the  request  or 
informational  submission  shall  be 
forwarded  promptly  to  the  State 
Appraiser  Regulatory  Agency.  The  ASC 
shall  consider  these  submissions  and 
requests  in  exercising  its  authority  to 
initiate  a  temporary  waiver  procedure. 
When  the  ASC  initiates  a  temporary 
waiver  proceeding,  these  documents 
shall  correspond  to  a  received  request 
under  §  1 102.4  of  this  subpart 

§1102.4    Nottc*  ami  comment 

The  .A-SC  shall  publish  promptly  in  the 
Federal  Register  a  notice  respecting; 
(a)  The  received  request:  or 
lb)  The  ASC  order  initiating  a 
temporary  waiver  proceeding.  The 
notice  or  initiation  order  shall  contain  a 
conaae  general  statement  of  the  nature 
and  basis  for  the  action  and  shall  give 
interested  persons  30  calendar  days 
from  its  publication  in  which  to  submit 
wntten  data,  views  and  arguments. 

§  1 102.5    Subcommtttee  determination. 

Within  45  calendar  days  of  the  date  of 
the  publication  of  the  notice  or  initiation 
order  in  the  Federal  Re^sler.  the  ASC 
by  order,  shall  either  grant  or  deny  a 
waiver  in  whole,  in  part,  and  upon 
specified  terms  and  conditions, 
including  provisions  for  waiver 
termination.  Such  order  shall  respond  tc 
comments  received  from  interested 
members  of  the  public  and  shall  provide 
the  reasons  for  the  .^SC■s  finding  The 
o^der  shall  be  published  promptly  in  the 
Federal  Register,  which,  in  the  case  of 
an  approval  order,  shall  be  after  Federal 
Financial  Institution  Examination 
Council  concurrence  Upon  the  .^SC's 
determination  that  an  emergency  exists, 
the  ASC  may  issue  an  intenm  approval 
order  simultaneously  vMth  its  action 
under  §  1120.4  of  this  subpart  Any  ASC 
approval  order  shall  be  effective  only 
upon  Federal  Financial  Institution 
Examination  Couna!  concurrence. 

{  1 102.6    Waiver  extension. 

The  ASC  may  initiate  an  extension  of 
temporary  waiver  relief  and  shall  follow 
§  §  1102,4,  1102.5  and  1102.7  of  this 
subpart.  A  State  Appraiser  Regulatory 
.Agency  also  may  request  an  extension 


of  temporary  wHiver  relief  by 
forwarding  an  additional  written  request 
to  the  ASC,  -A  reque-st  for  an  extension 
from  Slate  Apprai.ser  RegulaPory  Agency 
shai!  be  sub)ect  to  ail  the  requirernen's 
of  this  subpart. 

§1102.7    Watver  termination 

The  ASC  at  any  time  may  terminate  a 

wriiver  order  on  the  finding  that. 

(a)  The  significant  delays  in  obtaining 
the  services  of  certified  or  licensed 
appraisers  no  longt^r  exist:  or 

(bj  The  terms  and  conditions  of  the 
w^iiver  order  are  not  being  sHtisfied  The 
ASC  shall  publish  a  finding  nf  waivfr 
termination  promptly  ;n  the  Federal 
Register,  giving  interest^-d  persons  no 
less  than  30  calendar  aavs  from 
publication  in  whic^  to  submit  written 
data,  views  and  arguments.  In  thp 
absence  of  further  ASC  action  tr  thf 
contrary,  the  finding  of  wa!%er 
termination  automatu.ally  shall  iie.;  ,>mf' 
final  21  calendar  days  af'e.'  the  rirjw-  of 
the  comment  penod 

By  the  AppraiKai  buiKornmittee  of  (he 
Federal  Fuuinaal  Instiiutians  Examination 

Council 

Onted;  March  26, 1992 
Fred  D  Finke, 
Charmnr.. 
[PR  Doc.  92-7357  Filed  3-.31-«2;  8:45  amj 
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SMALL  BUSINESS  ADMINtSTRAT>ON 
13CFRPart  120 

Business  Loan  Policy— Accrued 
Interest 

AQCWcr:  Small  Business  Administration. 
ACTK>»«:  Final  rule. 


SUMMARY:  When  the  Small  Business 
Administration  (SBA)  purchases  the 
guaranteed  portion  (CP)  of  a  loan  from  a 
participating  lender  which  had  not  sold 
the  GP  m  the  r-econdary  market.  SBA 
pays  accrued  interest  to  such  lender 
This  final  rule  limits  the  accrued  interest 
payable  by  SBA  to  120  days  worth  of 
interest  calculated  from  the  borrower's 
earliest  uncured  default,  plus  approved 
deferment  periods  I'nder  this  final  rule. 
if  the  lender,  within  such  120  days, 
requests  SBA  to  purchase  the  GP  SB.'X 
will  blso  pay  flccnied  interest  for  any 
additional  tim.e  which  SBA  spends  m 
processing  the  request.  Implementation 
of  this  rule  will  encourage  lenders  to 
promptly  make  demand  on  SBA  to 
purchase,  thereby  reducing  SB.'^  s 
interest  costs. 

EFFECTIVE  DATE:  May  1.  1992. 


fOn  FURTHEB  INFORMA''IOM  CONTACT 

Charles  R.  Hertzberg.  Assislarv 
Adfliinistrator  for  Financial  Asi>.»uace, 
Small  Busicf  s^  ^i ministration.  409  3rd 


Str<*«'-',  SkS' 


v\ 


;«ton.  DC  20416.  202/ 


SUPPLEMENTARY  INFORMATION:  On 


f  pd«ral  R»*x(stPt 


■'  ;  -tilisbed  in  the 
K  >4«)2)  a  notice 
of  pr'r  *"'  i  rulemaking  which  would 
llmii  iiu-  interest  which  SBA  pays  to  a 
lender  when  SBA  purchases  the  CP  of  a 
loan  that  has  not  been  sold  in  the 
secondary  maricet.  The  intent  of  the 
proposal  was  to  limit  the  run  of  interest 
to  120  days  from  the  date  of  the 
borrowers  earliest  uncured  default  plus 
approved  deferments  in  all  cases  except 
where  circumstances  clearly  justify  an 
exception.  In  addition,  if  the  lend^. 
within  such  120  days,  requests  SBA  to 
purchase  the  GP.  SBA  would  pay 
accrued  interest  for  any  additional  SBA 
time  spent  in  pm-r-f^ins  the  request. 

Two  commefiU  were  received  which 
were  opposed  to  the  120  day  time  frame 
One  commenter  suggested  that  the  time 
be  increased  to  150  days.  SBA  finds  the 

sugRe'-iec  a\U"^\si'\f  unacceptable.  The 
Ageacy   tn  sf  <  t    li  ■)  reduce  its  interest 
costs,  is  riSKinti  leriiiprs  to  request 
purcfaaet  ;:■:  .■  ruTi  unrh'  manner.  A 
lender  mit'  wijr  at  Ifnh*  60  days  after  a 
bojTower  5  unr  inri  default  before  it  can 
request  SR,A  *    purchase  the  GP;  It  is  not 
a  hardsti,;  or.  h  leniU-r  which  is 
prudently  8er\  i  ;n>   i  :'.rtn  to  require  it 
to  make  its  purc&ase  request  within  the 
subsequent  60  day  perioid.  SBA  is  not 
penalizing  the  lender  for  the  time  SBA 
may  spend  in  pro;  cssiriK  the  purchase 
request  b<n-ond  the  13'  :i.i\  'otal  period 
BO  lonn  fi»  the  lender  s  '»'q.iesf  to 
purchase  i?  rr.ane  wi'h,;  I2i":  days;  the 
Agency  will  pay  interest  lor  sudi 
processing  time 

Because  SBA  ih  nware  that 
circumstances  vary  this  final  rule 
allows  the  SBA  branch  or  district  office 
Chief.  Portfolio  Management  Division 
(line  supervisor)  or  his/her  designee  to 
approve  addificihi  time  for  wrhich 
accrued  interest  vionUi  !><    .i.  but  only 
when  the  lender  and  SB '^    .i     agree  that 
the  borrower  can  f:ure  t*i»-  default  within 
H  reasonaf)ie  arxi  definite  penod  of  time 
or  in  other  situatuiiin  wb^-re  the  benefits 
('vr.eed  the  ';.>st  o'  SB,A  ;'>*iying  interest 
in  excess  of  itie  ■; 2(1  dhv*-  TTte  SBA  line 
super^'isor  or  his/her  designee  is 
authonred  tn  ac!  pnor  t<  fhf  expiration 
of  the  121)  d«y  accrual  penrw:  If  the 
exJennfMi  !.••  con«iderf><i  su^V'^pquent  to 
thf  expiroti('>n  of  the  12.it  <^,n,y  ;>^od. 
approvai  ran  be  mad*'  onU  K\  'hi   SH  A 
D'rectcw  Offir*'  of  Portfoho 
Management,  In  any  cas**"  in  viMch  tn'.- 
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Agency  agrees  to  pay  interest  in  excess 
of  120  days  plus  the  allowable 
deferment  period  and  additional  SBA 
processing  time,  there  has  to  be  a 
reasonable  expectation  that  there  would 
be  an  increased  net  recovery  to  the 
Agency. 

The  Agency  also  defines  "earliest 
uncured  default"  for  use  in  this  area. 
This  is  important  in  order  to  enable  all 
affected  parties  to  have  a  clear 
understanding  of  the  term  so  that  proper 
calculations  can  be  made.  The  term 
means  the  date  the  borrower  failed  to 
make  a  regularly  scheduled  installment 
payment  of  principal  and  interest  when 
due.  if  the  borrower  has  not  made 
subsequent  payments  for  60  days  since 
such  initial  nonpayment.  Thus,  if  a 
borrower  does  not  make  an  installment 
payment  when  due  on  May  1,  and  fails 
to  make  additional  payments  on  June  1 
and  July  1,  the  "earliest  uncured  default" 
is  May  1.  The  regulation  makes  clear, 
however,  that  if  the  borrower  makes  an 
installment  payment  before  the  Lender 
makes  its  request  on  SBA  to  purchase, 
the  earliest  uncured  default  date  will 
move  forward  in  time.  If  the  borrower's 
payment  of  principal  and  interest  is 
made  after  the  Lender  has  made  its 
request  on  SBA  to  purchase,  the  earliest 
uncured  default  date  is  not  changed  for 
purposes  of  calculating  the  120  day 
period  since  the  Lender  has  exercised  its 
right  to  request  purchase.  SBA  is  also 
amending  §  120.202-1  of  SBA 
regulations  (13  CFR  120.202-1)  to  make 
clear  that  when  a  borrower  cures  a 
default  by  making  an  installment 
payment  before  the  Lender  requests 
SBA  to  purchase,  the  lender's  right  to 
request  based  on  such  default  lapses. 
Thus,  a  borrower's  default  that  is  cured 
does  not  trigger  the  lender's  right  to 
request  purchase  by  SBA. 

Section  120.202-5{e)  of  SBA 
regulations  (13  CFR  120.202-5(e)) 
presently  provides  that  SBA  shall  be. 
released  from  its  obligation  to  purchase 
the-GP  if  the  lender  fails  to  request 
purchase  within  one  year  of  the  maturity 
of  the  note.  The  Agency  is  also 
amending  5  120.202-5(e)  so  that  a  lender 
can  make  demand  on  SBA  to  purchase 
the  GP  up  to  120  days  after  the  maturity 
of  all  loans  except  for  lines  of  credit.  A 
lender  will  still  have  the  right  to  demand 
purchase  from  SBA  for  up  to  one  year 
after  the  maturity  of  a  line  of  credit  loan. 
This  exception  is  allowed  because  of  the 
nature  of  line  of  credit  loans  wherein  the 
borrower  draws  funds  from  the  lender 
as  needed  from  time  to  time.  This  final 
change  comports  with  the  SBA  intent  to 
reduce  the  number  of  days  of  accrued 
interest  it  plans  to  pay.  It  would  be 
incongruous  and  inconsistent  for  SBA  to 


place  a  120  day  cap  on  SBA's  payment 
of  interest  while  allowing  a  lender  up  to 
one  year  after  any  loan's  maturity  to 
demand  purchase  of  the  GP.  More 
importantly,  the  Agency,  by 
promulgating  this  final  rule,  is  protecting 
its  rights  with  respect  to  collateral  by 
reducing  the  period  in  which  the  lender 
must  make  demand  on  the  Agency  to 
purchase.  This  means  that  the 
borrower's  collateral  underlying  a  loan 
would  be  more  readily  available  so  that 
SBA  could  act  more  quickly  to  reduce  a 
possible  loss  by  obtaining  funds  from 
the  sale  of  collateral  at  foreclosure. 

If  the  GP  has  been  sold  to  a  registered 
holder  in  the  secondary  market,  there 
are  procedures  in  effect  which  require 
the  fiscal  and  transfer  agent,  on  behalf 
of  the  registered  holder,  to  make  a 
prompt  demand  on  the  SBA  after  a 
default  by  the  borrower.  The  registered 
holder  receives  accrued  interest  to  the 
date  of  SBA's  purchase.  SBA  is  not 
proposing  any  change  to  the  calculation 
of  interest  on  such  GPs. 

Compliance  With  Executive  Orders 
12291  and  12612,  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq..  and 
the  Paperwork  Reduction  Act,  44  U.S.C. 
Ch.  35. 

For  purposes  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  SBA 
certifies  that  this  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

SBA  certifies  that  this  final  rule  is  not 
a  major  rule  for  the  purpose  of  Executive 
Order  12291.  since  the  changes  are  not 
Hkely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

The  final  rule  would  not  impose 
additional  reporting  or  recordkeeping 
requirements  which  would  be  subject  to 
the  Paperwork  Reduction  Act,  44  U.S.C. 
chapter  35. 

This  final  rule  would  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  Executive  Order 
12612. 

List  of  Subjects  in  13  CFR  Part  120 

Loan  programs-business,  Small 
businesses. 

Pursuant  to  the  authority  contained  in 
section  5(b)(6)  of  the  Small  Business  Act 
(15  U.S.C.  634(b)(6)).  SBA  amends  part 
120.  chapter  I.  title  13,  Code  of  Federal 
Regulations,  as  follows: 

PART   120— BUSINESS  LOAN  POLICY 

1.  The  authority  citation  for  Part  120 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6)  and  636(a) 
and  (h). 


2.  Section  120.202-1  is  amerikied  by 
adding  a  sentence-^TTtre  end  to  read  a<! 
follows: 

§  120.202-1     SBA  purchase  deteTnination. 

If  such  default  is  cured  by  the  making 
of  a  payment  before  the  Lender  requests 
purchase  by  SBA,  the  Lender's  right  to 
request  purchase  based  on  such  default 
shall  lapse. 

3.  Section  120.202-4  is  revised  to  read 
as  follows: 

§  120.202-4     Accrued  Interest  to  tender  or 
registered  holder. 

(a)  Accrued  interest  to  Lender  which 
has  not  sold  guaranteed  portion.  With 
respect  to  a  fixed  rale  note,  when  SBA 
purchases  the  guaranteed  portion  from  a 
Lender  which  the  Lender  has  not  sold  in 
the  secondary  market,  SBA's  payment  of 
accrued  interest  to  the  Lender  shall  be 
at  the  rate  of  interest  provided  in  the 
note.  When  SBA  purchases  the 
guaranteed  portion  of  a  fluctuating 
interest  rate  loan  which  Lender  has  not 
sold  in  the  secondary  market,  SBA's 
payment  of  accrued  interest  to  the 
Lender  shall  be  at  the  rate  in  effect  at 
the  time  of  the  earliest  uncured  default 
when  a  default  has  occurred,  or  at  the 
rate  in  effect  at  the  time  of  purchase 
where  no  default  has  occurred. 

(1)  Generally,  whether  the  note  carries 
a  fixed  or  a  fluctuating  interest  rate,  the 
accrued  interest  payable  to  the  Lender 
shall  be  calculated  from  the  date  of  the 
borrower's  earliest  uncured  default,  and 
shall  be  based  upon  the  number  of  days 
taken  by  SBA  to  make  payment,  not  to 
exceed  120  days  plus  any  approved 
deferment  period.  In  addition,  if  the 
Lender's  request  to  SBA  to  purchase  is 
made  within  120  days  of  the  borrower's 
earliest  uncured  default.  SBA  will  pay 
accrued  interest  for  any  SBA  time  spent 
in  making  payment  upon  such  request  in 
excess  of  120  days. 

(2)  The  appropriate  SBA  branch  or 
district  Chief,  Portfolio  Management 
Division  (line  supervisor)  or  his/her 
designee  may  approve  an  extension  of 
time  in  addition  to  the  120  days  allowed 
by  this  regulation,  when  the  Lender  and 
SBA  agree  that  a  cure  of  the  default  can 
be  expected  within  a  reasonable  and 
definite  period  of  time  or  in  other 
situations  where  the  benefits  exceed  the 
costs  of  additional  days  of  interest.  The 
SBA  line  supervisor  or  his/her  designee 
may  approve  such  an  extension  only 
prior  to  the  expiration  of  the  :20  day 
accrual  period.  If  the  extension  of  time 
is  considered  subsequent  to  the 
expiration  of  the  120  day  period, 
approval  shall  only  be  made  by  the  SBA 
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Director.  Off.ce  of  Portfolio  Management 
or  his/her  designee. 

(3)  In  making  the  decision  to  extend 
the  120  day  period,  the  SBA  line 
supervisor  and  his/her  designee  and, 
when  applicable,  the  SBA  Director, 
Office  of  Portfolio  Management  and  his/ 
her  designee,  m.ust  be  satisfied  that 
there  is  a  reasonable  expectation  that 
the  resulting  increased  interest  costs 
will  be  covered  in  borrower  payments  or 
otherwise. 

(4)  For  purposes  of  this  subsection,  the 
"earliest  uncured  default"  occurs  on  the 
date  on  which  the  borrower  failed  to 
make  a  regularly  scheduled  installment 
payment  of  principal  and  interest  when 
due  if  the  borrower  has  not  made 
subsequent  payments  for  60  days  since 
such  nonpayment.  The  borrower's 
payment  of  an  installment  of  principal 
and  interest,  before  the  Lender  makes  its 
request  on  SBA  to  purchase,  will  move 
forward  in  time  the  earliest  uncured 
default  date.  If  the  borrower's  payment 
of  principal  and  interest  is  made  after 
the  Lender  has  made  its  request  on  SBA 
to  purchase,  the  earliest  uncured  default 
date  is  not  changed  for  purposes  of 
calculating  the  120  day  period  since  the 
Lender  has  exercised  its  right  to  request 
purchase. 

(b)  Accrued  interest  to  registered 
holder.  When  SBA  purchases  its 
guaranteed  portion  from  a  registered 
holder  in  the  secondary  market,  its 
payment  of  accrued  interest  to  the  date 
of  purchase  from  the  registered  holder 
shall  be  at  the  rate  of  interest  provided 
in  the  note.  On  those  loans  with  a 
fluctuating  interest  rate.  SBA's  payment 
of  accrued  interest  to  the  registered 
holder  shall  be  at  the  rate  in  effect  at  the 
time  of  the  earliest  uncured  default 
when  a  default  has  occurred,  or  at  the 
rate  in  effect  at  the  time  of  purchase 
where  no  default  has  occurred. 

4.  Section  120.202-5  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§  120.202-5     When  SBA  does  not  purchase 

•  •  ■  •  * 

(e)  Late  Demand.  Failure  of  the  Lender 

to  demand  purchase  of  an  unpaid 
guaranteed  portion  within  120  days  after 
maturity  of  the  loan,  Provided,  however, . 
That  for  line  of  credit  loans,  the  Lender 
shall  have  one  year  after  maturity  of 
such  loans  to  demand  purchase  from 
SBA 

(Catalog  of  Federal  Domestic  Assistance 

PrograrriiB.  No  59.012.  Small  Business  Loans) 

Date:  MarchVlB,  1992. 
Patricia  Saiki,^ 

Adnunistrator. 

;FR  Doc  92-:'423  Filed  3-31-92;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  No.  91-CE-74-AD;  Amendment  3&- 
8189;  AD  92-06-09] 

Airworthiness  Directives;  Beech    ' 
Models  1900  and  1900C  Airplanes: 
Correction 

AGENCY:  Federal  Aviation 
Admiinistration,  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  makes  a 
correction  to  Airworthiness  Directive 
(AD)  92-06-09  concerning  inspections  of 
engine  trusses  for  cracks  at  weld  joints 
on  certain  Beech  Models  1900  and  1900C 
airplanes,  which  was  published  in  the 
Federal  Register  on  Friday.  March  6, 
19112  (57  FR  8060).  The  preamble  of  that 
AD  specified  an  effective  date  of  April 
17,  1992.  but  that  date  was  inadvertently 
omitted  from  paragraph  (h)  of  the  AD. 
This  action  incorporates  that  effective 
date  into  the  AD. 

dates:  Effective  April  17, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  17. 

1992 

FOB  FURTHER  INFORMATION  CONTACT; 

Mr  Ddh  CaiT'.pbt  li,  Aerospace  Engineer, 
Airframe  Branch,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road. 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209:  Telephone  (316) 
94&-4128. 

SUPPLEMENTARV  INFORMATION:  On 

February  25, 1992,  the  Federal  Aviation 
Administration  (FAA)  issued  AD92-0&- 
09.  Amendment  39-6189  (57  FR  8060), 
which  was  applicable  to  certain  Beech 
Models  1900  and  1900C  airplanes.  The 
AD  requires  initial  and  repetitive 
inspections  of  the  engine  trusses  for 
cracks  at  weld  joints  on  certain  Beech 
Models  1900  and  1900C  airplanes,  repair 
or  replacement  of  engine  trusses  found 
cracked,  and  the  installation  of 
reinforcement  doublers.  it  also  allows 
the  repetitive  inspection  to  be 
terminated  if  a  certain  engine  truss  is 
installed.  The  actions  are  accomplished 
in  accordance  with  Beech  Service 
Bulletin  No.  2255,  Revision  III,  dated 
November  1991.  AD  92-06-09 
superseded  AD  91-12-02 

The  preamble  of  that  AD  specified  an 
effective  date  of  April  17.  1991,  but  that 
date  was  inadvertently  omitted  from 
paragraph  (h)  of  the  AD. 


Need  for  Corrci  lion 

As  published,  the  final  regulations  do 
not  have  an  effective  date  in  the  body  of 
the  AD;  only  in  the  preamble.  This  could 
cause  confusion  on  when  compliance 
with  the  AD  should  be  accomplished. 

Correction  of  Publication 

Accordingly,  the  publication  on  March 
6.  1992  (57  FR  8060)  of  Amendment  39- 
8189;  AD  92-06-09,  which  was  the 
subject  of  FR  Doc.  92-4978,  is  corrected 
as  follows: 

$39.13    [Corrected] 

On  page  8061,  in  S  39.13,  in  the  third 
column,  paragraph  (h),  line  2,  "April  17, 
1992."  should  be  added  after  "effective 
on". 

Issued  in  Kansas  City,  Missouri,  on  March 

25,  1992. 

Richard  F.  Yotter, 

Acting  Manager,  Small  Airplane  Directorate 

Aircraft  Cerification  Sen'ice. 

[FR  Doc  92-7311  Filed  3-31-82;  8:45  am] 

BtLLINQ  CODE  4t1»-13-« 


14  CFR  Part  39 

!Dw:Ket  No  Si-Ct^ 
6?03   AD  9?-0:'-J'" 


AD  Amendment  39- 


Airworthiness  Directives,  f  inavior 
Models  PIK-20  and  PIK-20B 
Sailplanes,  Correction 

AGENCY;  Federal  Aviation 
Adminstration,  DOT. 

ACTION:  Final  rule;  correction. 

summary:  This  action  makes  a 
correction  to  Airworthiness  Directive 
(AD)  92-07-07  concerning  certain 
Eiriavion  Models  PlK-20  and  P1K-20B 
sailplanes  that  are  equipped  with  lead 
mass  balance  strips  on  the  flaps  and 
ailerons,  which  was  published  in  the 
Federal  Register  on  Wednesday,  March 
11. 1992  (57  FR  8576).  This  publication 
listed  the  amendment  number  of  this  AD 
as  39-8103.  The  correct  amendment 
number  should  have  been  39-8203.  This 
action  incorporates  the  correct 
amendment  number  into  the  AD. 

EFFECTIVE  DATE    April  30,  1992 

FOR  further  INFORMATION  CONTACT: 
\'.:   i .■■.::  ¥  W/.:.-.^  i'rogram  Manager, 
Brussels  Aircraft  Certification  Staff, 
Europe,  Africa.  Middle  East  office,  FAA, 
c/o  American  Embassy,  1000  Brussels. 
Belgium:  Telephone  322.513.38.30 
extension  2710;  or  Mr,  Herman  Belderok, 
Project  Officer,  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  FAA,  601  E.  12th  Street,  Kansas 
City.  Missouri  64106;  Telephone  (816) 
426-6932;  Facsimile  (816)  426-2169. 


10986 


Fe/Jeral  Regibter  ,    Vol.  57.  No.  63  /  Wednesday.  April  1.  1992  /  Rules  and  Regulations 


SUPP'  EMENT&RY  IN-ORMATION:  On 

March  5. 1992,  ir.e  Feaerai  Aviation 
Administration  (FAA)  issued  AD  92-07- 
07,  Amendment  3&-8203  (57  FR  8576). 
which  was  applicable  to  Eiriavion 
Models  PIK-20  and  PIK-20B  sailplanes 
that  are  equipped  with  lead  mass 
balance  strips  on  the  flaps  and  ailerons. 
The  AD  requires  inspections  of  the  lead 
mass  balance  strips  on  the  flaps  and 
ailerons  for  cracks,  and  replacement  if 
found  cracked. 

This  AD  inadvertently  referenced  the 
amendment  number  as  39-8103.  The 
correct  number  should  have  been 
Amendment  39-8203. 

\e.>d  ^or  Correction  I 

As  published,  the  final  regulations 
contain  an  incorrect  Amendment 
number,  which  could  cause  confusion  in 
logging  compliance  with  AD  9?-07-07. 

Correction  of  Publication 

Accordingly,  the  publication  of 
Wednesday.  March  11. 1992  (57  FR  8576) 
of  Amendment  39-6203;  AD  92-07-07. 
which  was  the  subject  of  FR  Doc.  92- 
5688.  is  corrected  as  follows: 

On  page  8576.  in  the  first  column,  in 
the  docket  line  in  the  heading,  correct 
"Amendment  39-8103"  to  read 
"Amendment  3&-8203". 

§39.13    [Corrected] 

On  page  8576,  in  the  third  column,  in 
§  39.13,  in  the  first  line  of  AD  92-07-07, 
replace  "Amendment  39-8103;"  with 
"Amendment  39-8203:". 

On  page  8577,  in  the  first  column,  in 
paragraph  (f),  replace  "(39-8103)"  with 
"(39-8203)". 

Issued  in  Kansas  City,  Missouri,  on  March 
25, 1992. 

Richard  F.  Yotter, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
'FR  Doc.  92-7310  Filed  3-31-92:  8:45  am] 

E:LUNG  code  4910-13-M 


UCFRPartTI 


No.  91-ASO-22] 


Z  -  ■  .'jtishment  of  Transition  Area, 
Bairsville,  GA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes 
the  Blairsville.  GA  Transition  Area.  A 
standard  instrument  approach 
procedure  (SLAP)  has  been  developed  to 
serve  the  Blairsville  Airport.  This  action 
lowers  the  base  of  controlled  airspace 
from  1200  feet  to  700  feet  above  the 
surface  in  vicinity  of  the  airport  to 


provide  protection  of  instrument  flight 
rules  (IFR)  aeronautical  operations. 
Additionally,  the  operating  status  of  the 
Blairsville  Airport  will  be  changed  from 
visual  flight  rules  (VFR)  operations  only 
to  include  IFR  operations  concurrent 
with  publication  of  the  SIAP. 
EFFECTIVE  DATE:  0901  u.t.c.  August  20, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Walters.  Airspace  Section, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration.  P.O.  Box  20636.  Atlanta, 
Georgia  30320;  telephone  (404)  763-7646. 
SUPPLEMENTARY  INFORMATION*. 

History 

On  November  7. 1991.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  the  Blairsville.  GA 
Transition  Area  (56  FR  56952).  A  SIAP 
had  been  developed  to  serve  the 
Blairsville  Airport  and  the  additional 
controlled  airspace  was  needed  for 
protection  of  IFR  aeronautical  ^ 

operations.  This  proposed  action  wouW 
lower  the  base  of  controlled  airspace 
from  1200  feet  to  700  feet  above  the 
surface  in  vicinity  of  the  airport. 
Additionally,  it  was  proposed  to  change 
the  operating  status  of  the  airport  from 
VFR  operations  only  to  include  IFR 
operations  concurrent  with  publication 
of  the  SIAP.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  The  Blairsville.  GA 
Transition  Area  will  be  published  in 
Section  71.181  of  FAA  Order  7400.7 
effective  November  1. 1991.  which  is 
incorporated  by  reference  in  14  CFR 
71.1. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations 
establishes  the  Blairsville,  GA 
Transition  Area.  The  base  of  controlled 
airspace  is  lowered  from  1200  feet  to  700 
feet  above  the  surface  in  vicinity  of  the 
Blairsville  Airport.  A  SIAP  has  been 
developed  to  serve  the  airport  and  the 
additional  controlled  airspace  will 
provide  protection  of  IFR  aeronautical 
operations.  Additionally,  the  operating 
status  of  the  airport  is  changed  from 
VFR  operations  only  to  include  IFR 
operations  concurrent  with  publication 
of  the  SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments^re 
necessary  to  keep  them  operationally 


current.  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  A'-t 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  Safety,  Transition  Areas, 
Incorporated  by  reference. 

Adoption  of  the  Amendment 

in  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  aulhonty  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49 US.C.  app.  1348fa),  1354(a), 
1510;  E.0. 10854:  24  FR  9565,  3  CFR.  1959-1963 
Comp..  p.  309;  49  U.S.C.  106(g);  14  CFR  11. 69. 


§  71  I     [Amended] 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7, 
Compilation  of  Regulations,  published 
April  30, 1991,  and  effective  November 
1, 1991,  is  amended  as  follows: 

Section  71.131    Transition  Areas 


Blairsville.  GA  (New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  2.5-miIe 
radius  of  Blairsville  Airport  (lat.  34°51'1B"N. 
long.  83°59'49"W.);  within  2.5  miles  each  side 
of  the  323°  bearing  from  the  airport  extending 
to  a  point  105  miles  northwest  of  the  airport. 
*         *         ♦         »         ♦ 

Issued  in  East  Point,  Georgia,  on  March  19, 
1992. 

Don  Cass, 

Acting  Manager,  Air  Traffic  Division, 
Soutttern  Region. 
[FR  Doc.  92-7340  Filed  3-31-92;  8:45  am] 

BILUNG  CODE  4910-13-U 


14  CFR  Part  71 

[Airspc-:c«  Ooc'-ieX  No  91^A50-21] 

Establ(S^^r;ent  of  Trsnsition  Area, 
Prestonburg,  KY,  Coriecticn 

AGENCY;  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Correction  to  final  rule. 
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summary:  This  action  corrects  an  error 
in  the  effective  date  of  the  final  rule 
establishing  a  transition  area  at 
Prestonburg,  KY.  as  published  in  the 
Federal  Register  on  December  10,  1991. 
(56  FR  64477).  The  effective  date  of  the 
final  rule  has  been  changed  from  July  23, 
1992,  to  June  25,  1992.  Additionally,  the 
subject  heading  in  the  Federal  Register 
mistakenly  referred  to  the 
"Establishment  of  Transportation  Area, 
Prestonburg,  KY."  The  correct  subject 
heading  is  "Establishment  of  Transition 
Area,  Prestonburg,  KY.", 

EFFECTIVE  DATE:  0901  UTC  fune  25,  1992, 

FOR  FURTHER  INFORMATION  CONTACT 

James  G.  Walters,  Airspace  Section, 
System  Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration,  P.O.  Box  20636.  Atlanta, 
Georgia.  30320;  telephone  (404)  "63-7646, 

SUPPLEMENT ARV  INFORMATION: 

Background 

The  final  rule  that  is  the  subject  of  this 
correction  provided  an  incorrect  date  of 
July  23.  1992.  as  the  effective  date  for 
establishing  the  transition  area  at 
Prestonburg,  KY.  The  subject  heading 
also  erroneously  referred  to  the  rule  as 
establishing  a  "transportation"  area. 

Need  for  Correction 

As  published,  the  final  rule  contains 

errors  that  may  cause  confusion.  The 
effective  date  must  also  be  corrected  to 
comport  H'ith  the  issuance  of  new  charts 
and  the  publication  of  instrument 
approach  procedures. 

Correction  of  Publication 

Accordingly,  the  publication  on 
December  10.  1991,  of  the  final  rule 
which  was  the  subject  of  the  Federal 
Register  Docket  91-29448  is  corrected  as 
follows: 

1.  On  page  64477.  m  the  third  column, 
substitute  the  word  "Transition"  for  the 
word  "Transportation"  in  the  subject 
heading  for  the  rule. 

2  On  page  64473.  in  the  first  column, 
the  EFFECTIVE  DATE  shown  as  "July  23 
1992"  is  corrected  to  read  "June  25, 
1992". 

Issued  in  East  Point.  Georgia,  on  Januar> 

16.  lt>92. 

Don  Cass, 

Acting  Manager.  Air  Traffic  Division, 

Southern  Region. 

(FR  Doc.  92-7338  Filed  3-31-92;  8:45  am] 

BILUMQ  coot  491&-1}-«l 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart30 

Foreign  Option  Transactions 

agency:  Commodity  Futures  Trading 

Commission, 

ACTION:  Order 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
issuing  this  Order  pursuant  to  which 
option  contracts  on  the  Long  Term  ECU 
Bond  Futures  Contract  traded  on  the 
Marche  a  Terme  International  de  France 
(  M.^TIF")  mgy  be  offered  or  sold  to 
persons  located  in  the  United  States. 
This  Order  is  issued  pursuant  to:  (1) 
Commission  rule  30.3(a),  which  makes  it 
unlawful  for  any  person  to  engage  in  the 
offer  or  sale  of  a  foreign  option  product 
until  the  Commission,  by  order, 
authorizes  such  foreign  option  to  be 
offered  or  sold  in  the  United  States;  and 
(2)  the  procedures  established  in  the 
Commission  s  Order  issued  on  June  6, 
1990.  55  FR  23902  (June  13, 1990J  (Mutual 
Recognition  Memorandum  of 
L'nderstanding  ("MRMOU")  with  the 
French  Commission  des  Operations  de 
Bourse), 

EFFECTIVE  DATE:  .M  ,v  1    ]PQ2 
FOR  FURTHER  INFORMATION  CONTACr. 

Jane  C  Kang  Esq.,  Division  of  Trading 
and  .Markets,  Commodity  Futures 
Trading  Commission.  2033  K  Street, 
NW.,  Washington.  DC  20581.  Telephone: 
(202)  254-8955. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  issued  the  following 
Order: 

United  States  of  America  Before  the 
Commodity  Futures  Trading 
Commission 

Order  Pursuant  to  the  Mutual 
Recognition  Memorandum  of 
Understanding  with  the  French 
Commission  des  Operations  de  Bourse 
and  Rule  30.3(a).  Permitting  Option 
Contracts  on  the  Long  Term  ECU  Bond 
Futures  Traded  on  the  Marche  a  Terme 
International  de  France  to  Be  Offered  or 
Sold  in  the  United  States  Thirty  Days 
after  Publication  of  this  Notice  in  the 
Federal  Register 

By  Order  issued  on  December  17, 1991 
("Initial  Order"),  the  Commission 
authorized,  pursuant  to  the  Mutual 
Recognition  Memorandum  of 
Understanding  f"MRMOU")  '  and 


Commission  rule  30, 3(a).*  certain  option 
products  traded  on  the  MATIF  to  be 
offered  or  sold  in  the  United  States. 

By  letter  dated  February  20. 1992.  as 
supplemented  by  letter  dated  March  5, 
1992,  the  Commission  des  Operations  de 
Bourse  ("COB")  represented  that  it 
would  be  introducing  an  option  contract 
based  on  the  Long  Term  ECU  Bond 
Futures.'  The  COB  has  requested  that 
the  Commission  supplement  its  Initial 
Order  authorizing  Options  on  the 
Notional  Bond.  Options  on  the  3-month 
PIBOR  and  Options  on  the  3-month 
EURODRM  F  tures  by  also  authorizing 
the  MAI  IF  s  Option  Contract  on  the 
Long  Term  ECU  Bond  Futures  to  be 
offered  or  sold  in  the  United  States. 
Based  upon  the  foregoing,  and  pursuant 
to  the  terms  of  the  MRMOU,  the 
Commission  hereby  publishes  this  Order 
in  the  Federal  Re^ster  pursuant  to 
which  the  particular  option  contract 
specified  herein  may  be  offered  or  sold 
thirty  days  after  the  publication  of  this 
Order. 

Accordingly,  pursuant  to  Commission 
rule  30.3(a),  17  CFR  30.3(a)  (1991).  and 
Article  U,  paragraph  6(b)  and  Article  V. 
paragraph  6  of  the  MRMOU  signed  by 
the  Commission  on  June  6, 1990  (55  FR 
23902  (June  13, 1990)).  and  subject  to  the 
terms  and  conditions  specified  in  the 
MRMOU.  the  Commission  hereby  issues 
this  Order  pursuant  to  which  option 
contracts  based  on  the  Long  Term  ECU 
Bond  Futures  traded  on  the  MATIF  may 
be  offered  or  sold  to  persons  located  in 
the  United  States  thirty  days  after 
publication  of  this  Order  in  the  Federal 
Register. 


'  See  55  FR  23902  (June  13,  1990).  Among  other 
things,  this  arrangement  provides  a  mechanism 
pursuant  to  which  certain  option  products  traded  on 
the  Marche  a  Terme  International  de  Prance 
("MATIF")  may  i>e  nffp-prf  or  sold  to  customers 


resident  in  the  United  Stales  thirty  days  after 
publication  in  the  Faileral  Registar  of  a  notice 
specifying  the  particular  option  contracts  to  be 
offered  or  sold. 

»  Commission  rule  30.3<a).  17  CFR  30.3(a)  (1991). 
makes  it  unlaiyful  for  any  person  to  engage  in  the 
offer  or  sale  of  a  foreign  option  product  until  the 
Commission,  by  order,  authorizes  such  foreign 
option  to  be  offered  or  sold. 

*  See  letters  dated  Febniary  20. 1992  and  March  5. 
1992  from  Frederic  Perier  COB.  to  Andrea  M. 
Corcoran.  Director.  Division  of  Trading  and 
Markets.  Commission.  Before  a  futures  contract 
based  on  foreign  government  debt  or  an  option 
thereon,  may  be  offered  or  sold  in  the  United  States, 
the  underlying  government  debt  must  be  designated 
as  an  "exempt  security"  by  the  Secunties  and 
Exchange  Commission  ("•SEC)  under  SEC  Rule 
3112-8  of  the  Securities  Exchange  Act  of  1934.  In  the 
March  5. 1992  letter,  the  COB  represented  that  the 
underlying  futures  contract  the  ECU  Bond  Futures 
Contract  is  settled  in  debt  obligations  issued  by 
France  and  the  United  Kingdom,  both  of  whose  debt 
obligations  have  been  designated  as  exempt 
securities.  See  also  letter  dated  |uly  11. 1991  from 
William  Heyman.  Director.  Division  of  Market 
Regulation.  SEC.  to  )ean  Saint-Geours,  Chairman. 
COB.  regarding  the  offer  and  sale  in  the  U.S.  of 
MATIFs  Long  Term  ECU  Bond  Futures  Contract 
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Lists  of  Subjects  in  17  CFK  Part  30 

Corrrnodi'v  futures,  Commodity 
option'?,  Fore'gn  commodity  options. 

Accordir.sly.  17  CFR  part  30  is 
d~iended  as  set  forth  below:  / 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authonty  citation  for  pari  30 
continues  to  read  as  follows: 

Authority:  Sees.  2(a)(lMA),  4,  4c.  and  8a  of 
the  Commodity  Exchange  Act.  7  US.C.  2,6,  6c 
and  12a. 

2.  Appendix  B  to  part  30  is  amended 
by  adding  the  following  entry  after  the 
existing  entry  for  "Marche  a  Terme 
International  de  France"  to  read  as 

follows: 

Appendix  B  to  P:*"  i'V-Option 
Contracts  Rprmittpd  To  Be  Offered  or 
Sold  in  the  U  ?    Pursuant  to  §  30.3(a) 


Excfiange 


Type  o.  contract     ^"^'^^ 


IntematKjnaJ  de 
France. 


Option  Cofrtract  April  1. 
on  the  Long  1992;  57 

Term  ECU  Ffl 

Bond  Futures. 


Issued  in  Washington,  DC  on  March  26. 

1992- 

lt>an  \.  Webb, 

Secretary  to  the  Commission. 

Contract  Specifications 

Option  Contract  on  the  Long  Term  ECU 
Bond  Futures  Contract 

Option  Type 

— .\merican  options. 
— Buy  options  (calls)  and  sell  options 
(puts). 

Type  of  Operators 

In  addition  to  the  usual  operators, 
there  are  "market  makers"  who 
undertake  to: 
— quote  the  buy  and  sell  premiums  for 

each  strike  price  open. 
— issue  upon  request  up  to  100  option 

contracts  for  each  quoted  price. 

I'nderlying  Contract 

—A  •LONG  TERM  ECU  bond"  futures. 

Premium 

— The  option  price  or  premium  is 
expressed  as  a  percentage  of  the 
contract's  nominal  value  to  two 
decimal  places. 

— The  premium  is  paid  by  the  option 
buyer  and  is  collected  by  the  option 
seller  Margins  are  payable  in  ECU. 


Trading  Unit 

— An  option  bears  on  one  futures 
contract. 

Quotation 

— Premium  quotation.  Example:  a 
premium  of  1.75  is  equivalent  to  1.75% 
X  100.000  =  1,750  ECU. 

Minimum  Price  Movement  (tick) 

—0.01%  X  100.000  =  10  ECU. 

Strike  Price 

— When  a  delivery  month  begins 
trading.  9  strike  prices  are  initially 
listed:  the  round  strike  price  that  is 
closest  to  the  price  of  the  underlying 
contract  as  well  as  the  four 
immediately  higher  prices  and  the  four 
immediately  lower  prices. 

— The  difference  between  two  strike 
prices  is  set  at  50  basis  points. 

—Example:  97.00/97.50/98.00 .... 

Expiration  Dates 

— The  expiration  dates  correspond  to 
the  2  quarterly  delivery  months  of  the 
LONG  TERM  ECU  bond  futures 
contract.  The  quarterly  delivery 
months  are:  March.  June,  September 
and  December. 

— The  close  (or  last  quotation  day) 
occurs  on  the  last  Thursday  of  the 
month  preceding  the  corresponding 
delivery  month  of  the  LONG  TERM 
ECU  bond. 

— A  delivery  month  on  the  option 
contract  is  opened  on  the  first  trading 
day  following  the  fifteenth  day  of  the 
expiration  month. 

Exercise  Procedure 

— In  case  of  exercise,  the  option  seller 
must  buy  from  (in  the  case  of  a  put)  or 
sell  to  (in  the  case  of  a  call)  the  buyer 
a  firm  futures  contract,  al  the  option 
strike  price. 

— On  the  option  expiration  date,  options 
that  are  in  the  money  are 
automatically  exercised,  unless 
otherwise  notified  by  4:30  p.m. 

— Options  that  are  at-the-money  and 
out-of-the-money  on  their  expiration 
dates  are  automatically  abandoned. 

Trading  Procedure 

— Open  outcrj-:  from  9:05  a.m.  to  4:30 
p.m. 

There  Is  No  Price  Fluctuation  Limit 

Initial  Margin 

MATIF  S.A.  has  the  option  seller  set 
aside  an  amount  as  initial  margin 
corresponding  to  the  loss  that  would 
result  from  the  most  unfavorable  change 
in  the  liquidation  of  its  overall  net 
position  in  one  trading  day.  This  initial 
margin  is  revised  on  a  daily  basis. 


The  characteristics  described  in  this 
document  were  applicable  on  |anuary 
16. 1992  but  are  subject  to  modification. 

[FR  Doc.  92-7452  Filed  3-31-92;  8:45  am] 

BU-INO  COOE  ej'l-fll-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  141  and  151       \ 

{T.D.  92-31] 

Technical  Corrections  to  the  Customs 
Regulations 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTtON:  Final  rule. 

summary:  In  accordance  with  Customs 
policy  of  {jeriodically  reviewing  its 
regulatioiis  to  ensure  that  they  are 
current  and  accurate,  this  document 
makes  two  technical  corrections  to  the 
Customs  Regulations.  The  changes  are 
nonsubstantive. 
EFFECTIVE  DATE:  April  1,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  M,  Singer.  Regulc-.tions  and 
Disclosure  Law  Branch  j20:)  566-^237. 
SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  a  continuing  program  to 
keep  Its  regulations  current  and 
accurate.  Customs  has  deter.Timed  that 
certain  changes  should  be  made  to  the 
regulations.  In  this  document,  Customs 
is  making  two  technical  corrections  to 
the  regulations  that  are  nonsubstantive. 

The  first  correction  involves  §  151.12, 
Customs  Regulations  (19  CFR  151.12). 
Section  151.12  provides  that  procedures 
for  sampling  and  testing  of  benzenoid 
chemicals  and  products  are  set  forth  in 
subpart  D  of  part  152  of  the  Customs 
Regulations.  Subpart  D  concerned 
American  selling  price,  which  was 
eliminated  by  the  Trade  Agreements  Act 
of  1979.  When  subpart  D  of  part  152  was 
removed  from  the  Customs  Regulations 
by  Treasury  Decision  87-89.  which  was 
published  in  the  Federal  Register  (52  FR 
24444)  on  July  1,  1987,  the  cross- 
reference  to  subpart  D  also  should  have 
been  removed.  This  document  new 
removes.!  151.12. 

The  second  correction  involves  the 
heading  of  §  141.102.  When  a  document 
amending  §  141,102  was  published  in  the 
Federal  Register  (54  FR  28412)  as 
Treasury  Decision  80-65  on  July  6, 1989, 
a  new  heading  for  §  141.102  was  also 
published.  However,  the  document. 
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inadvertently,  did  not  use  amendatory 
language  so  that  the  heading  of  the 
section  would  be  amended  in  the  Code 
of  Federal  Regulations  (CFR) 
Accordingly,  the  correct  title  of 
§  141.102— When  deposit  of  estimated 
duties,  estimated  taxes,  or  both,  not 
required— does  no!  appear  in  19  CFR. 
This  document  corrects  that  error. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  RequiremeQts 

Inasmuch  as  these  amendments 
merely  correct  two  previously  published 
documents,  the  effects  of  the" 
amendments  are  nonsubstantive  in 
nature,  and  the  amendments  merely 
conform  the  Customs  Regulations  to 
agency  practice,  pursuant  to  5  U.S.C.  553 
fa)(2]  and  fb)(B),  notice  and  public 
procedures  are  not  required  and  would 
be  contrary  to  the  public  interest.  For 
the  same  reasons,  pursuant  to  5  U.S.C. 
553(a)(2)  and  (d)(3),  a  delayed  effective 
date  is  not  required. 

Executive  Order  12291  and  Regulatory 
Flexibility  .'Vet 

Because  this  document  relates  to 
oKmry  management,  it  is  not  subject  to 
Kxeculive  Order  12291.  Because  no 
notice  of  proposed  rulemaking  is 
required,  the  provisions  of  the 
Regulator}-  Flexibility  Act  (5  U.S.L.  bOl 
etseq  ]  do  not  app!> 

List  of  Subjects 

19  CFR  Part  141 

Customs  duties  and  inspection 
K\p!os!ves.  Imports,  Lawyers, 

W  CFR  Part  151 

Chemicals.  Customs  duties  and 
inspection,  Imports. 

.Amendments  to  the  Regulations 

,'\irts  141  and  151,  Customs 
Regulations  (19  CFR  parts  141  and  151] 
are  amended  as  set  forth  below 

PART  141— ENTRY  OF  MERCHANDISE 

1  The  general  and  relevant  specific 
authority  citation  fo.--  pari  141  contmur-s 
to  read  as  foiiows: 

Authority-  19  U.S.C.  66,  1448. 14b4.  1624. 
•  •  •  »  ♦ 

Subpart  G  also  issued  under  19  U.SUl  1505, 
***** 

2  The  heading  of  S  141.102  is  nnised 
to  read  as  foiiows: 

§  141,102    Wtien  deposit  of  •stimated 
duties,  estimated  taxes.  Of  t>oth  not 
required. 


PART  151— EXAMfNATtON. 
SAMPLING.  AND  TESTING  OF 
MERCHANDISE 


n  for 


1.  The  general  authority  cita 
part  151  continues  to  "ead  as  fi-i.cws 

Authority  19  L'  S  C  66. 1202  (General 
Notes  8  and  9  Harmonized  Tariff  Schedule  of 
the  United  Statef;!  IR24 


j  151.12    IRemoved 

2.  Section  15M2  is  removed  and 
reserved. 

Da  led  Marrh  2fi,  1992. 
Kathryn  C.  Petersoa. 

Chief,  Regulations  and  Disclosure  Law 

Branch. 

IfR  Doc.  e:  -430  Filed  3-31-92:  8:45  am] 

BILitNG  COOe  4S20-M-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

?0  CFR  Pari  655 
RIN  1205-AA90 

Wage  and  Hour  Division 

29  CFR  Part  507 

RIN  1215-AA70 

Attestations  by  Employers  Using  Alien 
Cfewmembers  for  Longshore 
Activities  ki  i)S.  Ports 

AGENCIES:  Empioynifiii  and  Trrtiriir.g 
AdiTumstration,  Lnlior;  and  U  age  anti 
Fioiir  Division,  Employment  Standards 
.Administration,  Labor. 
action;  interim  final  rule:  extension  of 
effective  date. 

Summary:  The  Department  of  Labor  has 

promulgated  regulations  for  filing  and 

enforcement  of  attestations  by 
employers  seeking  to  use  certain  alien 
c'f'vvmembers  to  perform  longshore 
work  at  U.S.  ports.  This  documeat 
ejctends  the  expiration  date  of  the 
interim  final  rule. 

DATES:  Effective  .Marcii  30.  lii'JZ.  tne 
expiration  of  Lbe  intenm  finnl  rule 
published  on  May  30.  1991  (56  FR  24648j 
and  extended  by  a  document  puhiisiicij 
January  3,  1992  (57  FR  182)  is  exit  nd.-o 
through  June  30.  1992 
FOR  FURTHER  IMFORMATtON  COWTACT: 
On  20  CFR  part  655.  subpart  F,  and  29 
CF'R  part  50«  Eubpart  F,  contact  I.)av  id 
C).  Williams,  Chair,  Immigration  Task 
Force,  Employment  and  Trainmg 
.►\dministration.  Department  of  LaK),r 
room  N-4470,  200  Constitution  Awn  or 
,N"VV,.  Washinj?toii,  DC  20210  Tpl«>hon<> 


(202)  535-.'ir4  Chis  ;s  not  a  toll-free 
number) 

On  20  CFR  part  655.  subpart  G.  and  29 
CFR  part  506.  subpart  G.  contact 
Solomon  Sugarman.  Wage  and  House 
Division,  Employment  Standards 
Administration,  Department  of  Labor, 
Room  S-3502.  200  Constitution  Avenue. 
NW.,  Washington.  DC  20210.  Telephone: 
(202)  523-7605  (this  is  not  a  toll-free 
number). 

SUP*»LEMEWTARy  INFORMATtOW    ,:  >•    ,Ki,  \ 

30,  I'J'J',,  it'.c  Ucpa; tr.itii;  ui  Latxti  ^LKJL) 
published  an  interim  final  rule  adding,  at 
20  CFR  part  655,  subparts  F  and  G.  and 
at  29  CFR  part  507,  subparts  F  and  G. 
regulations  for  filing  and  enforcement  of 
attestations  by  employers  seeking  to  use 
certain  alien  crewmembers  to  perform 
'ongshore  work  at  U,S.  ports,  pursuant 
to  section  258  of  the  Immigration  and 
Nationality  Act.  56  FR  24648  (May  30, 
1991);  see  8  U.S.C.  1288.  Public 
comments  were  invited  through  July  29. 

1991,  and  the  interim  final  rule  was 
effective  from  May  28, 1991.  through 
December  31, 1991.  The  expiration  date 
later  was  ev'erdpd  through  March  31. 

1992.  57  FK  ]*•;    :,inuary  3, 1992). 
DOL  has  determined  that  it  requires 

additional  time  to  review  and  consider 
the  information  presented  in  the  public 
and  agency  comments.  This  review  will 
extend  past  March  31, 1992.  So  as  not  to 
have  an  interruption  in  the  regulations 
governing  the  program,  DOL  is 
extendingthe  expiration  date  for  the 
interim  final  rule,  before  which  time  a 
final  rule  is  expected  to  be  published. 

Accordingly,  FR  Doc.  91-12716,  56  FR 
24648  (May  30, 1991),  is  amended,  by 
revising  the  first  sentence  in  the 
"DATES"  section  to  read  "Effective 
dates:  May  Z8. 1991.  through  June  30. 
1992." 

Signed  at  Washington.  DC  this  30th  day  of 

Marah,  1992. 

Lyn,r;  Martin. 

Secretary-  of  Labor. 

[FR  Doc  92-7618  Filed  3-30-9i  3:28  pmj 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

FoO'd  and  Drug  Admin)str.BtK>n 

21  CFR  Part  176 

\OocM*\  Ho  tK)f --04iri 

Indirect  Food  Additives  Adjuvants, 
Production  AkIs.  and  Sanltirsn 

AQENCv:  Food  and  Dru>i  /wxri.;..fctj-atioa, 

-MHS 

ACnOM.  Ftntil  rule. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  1.2-bis(3.5-di-/ert-butyl-4- 
hydroxyhydrocinnamoyljhydrazine  as  a 
stabilizer  in  acrylonitrile-butadiene- 
styrene  copolymers  and 
polyoxymelhylene  copolymers  and 
homopolymers  used  in  contact  with 
food.  This  action  is  in  response  to  a 
petition  filed  by  Ciba-Geigy  Corp. 
DATES:  Effective  April  1, 1992;  written 
objections  and  requests  for  a  hearing  by 
May  1. 1992. 

ADDRESSES:  Written  objections  to  the 
Dockets  Managerrent  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr..  Rockville,  MB 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration,  2qp  C  St.  SW.. 
Washington,  DC  20204,  202-254-9500. 
SUPPLEMENTiSV  INFORMATION:  In  a 
.'".ot.ce  p,^D..sr.ca  .n  ;:,c  Federal  Register 
of  December  19, 1990  (55  FR  52100),  FDA 
announced  that  a  food  additive  petition 
(FAP  1B4237)  had  been  filed  by  Ciba- 
Geigy  Corp.,  Seven  SkyUne  Dr., 
Hawthorne.  NY  10532-2188,  proposing 
that  §  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  provide  for  the 
safe  use  of  l,2-bis{3,5-di-tert-butyl-4- 
hydroxyhydrocinnamoyl)hydrazine  as  a 
stabilizer  in  acrylonitrile-butadiene- 
styrene  copolymers  and  in  polymers 
complying  with  §  177.2470 
Polyoxymelhylene  copolymer  (21  CFR 
177.2470)  and  §  177.2480 
Polyoxymelhylene  homopolymer  (21 
CFR  177.2480). 

FDA  has  reviewed  ihe  safety  of  both 
the  additive  and  the  starling  materials 
used  to  manufacture  the  additive. 
Although  1.2-bis(3,5-di-fert-bulyl-4- 
hydroxyhydrocinnamoyljhydrazine  has 
not  been  found  to  cause  cancer,  it  may 
contain  minute  amounts  of  hydrazine  as 
a  byTJroduct  of  its  production.  Hydrazine 
has  been  shown  to  cause  cancer  in  lest 
animals.  Residual  amounts  of  reactants 
and  manufacturing  aids,  such  as 
hydrazine,  are  commonly  found  as 
contaminants  in  chemical  products, 
including  food  additives.     , 

I.  Determination  of  Safety 

Under  section  409(c)(3)(A)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A)),  the  so- 
called  "general  safety  clause,"  a  food 
additive  cannot  be  approved  for  a 
particular  use  unless  a  fair  evaluation  of 
the  data  available  to  FDA  establishes 
that  the  additive  is  safe  for  that  use.  The 
concept  of  safety  embodied  in  the  1958 


amendment  is  explained  in  the 
legislative  history  of  the  provision: 
"Safety  requires  proof  of  a  reasonable 
certainty  that  no  harm  will  result  from 
the  proposed  use  of  an  additive.  It  does 
not — and  cannot — require  proof  beyond 
any  possible  doubt  that  no  harm  will 
result  under  any  conceivable 
circumstances."  (H.  Rept.  2284,  85lh 
Cong.,  2d  sess.  4  (1958).)  This  definition 
of  safety  has  been  incorporated  into 
FDA's  food  additive  regulations  (21  CFR 
170.3(i)).  The  anticancer  or  Delaney 
clause  of  the  act  (section  409(c)(3)(A)) 
provides  further  that  no  food  additive 
shall  be  deemed  to  be  safe  if  it  is  found 
to  induce  cancer  when  ingested  by  man 
or  animal. 

In  the  past,  FDA  has  often  refused  to 
approve  the  use  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  minor  amounts  of  a 
carcinogenic  chemical,  even  though  the 
additive  itself  had  not  been  shown  to 
cause  cancer.  The  agency  now  believes, 
however,  that  developments  in  scientific 
technology  and  experience  with  risk 
assessment  procedures  make  it  possible 
to  establish  the  safety  of  additives  that 
contain  carcinogenic  chemicals  as 
impurities  but  that  have  not  themselves 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
permanently  listing  D&C  Green  No.  6, 
published  in  the  Federal  Register  of 
April  2, 1982  (47  FR  14138),  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  had  not  been 
shown  to  cause  cancer,  even  though  the 
additive  contains  a  carcinogenic 
impurity.  Since  that  decision,  FDA  has 
approved  the  use  of  other  color 
additives  and  food  additives  on  the 
same  basis.  An  additive  that  has  not 
itself  been  shown  to  cause  cancer,  bul 
that  contains  a  carcinogenic  impurity, 
may  properly  be  evaluated  under  the 
general  safety  clause  of  the  statute  using 
risk  assessment  procedures  to  determine 
whether  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  the 
proposed  use  of  the  additive. 

The  agency's  position  is  supported  by 
Scott  v.  FDA,  728  F.2d  322  (6lh  Cir.  1984). 
That  case  involved  a  challenge  to  FDA's 
decision  to  approve  the  use  of  D&C 
Green  No.  5,  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  the  agency's 
decision  to  list  this  color  additive,  the 
United  Stales  Court  of  Appeals  for  the 
Sixth  Circuit  rejected  the  challenge  to 
FDA's  action  and  affirmed  the  Hsting 
regulation. 

II.  Safety  of  Petitioned  Use 

FDA  estimates  that  the  petitioned  use 
of  l,2-bis(3,5-di-/ert-bulyl-4- 


hydroxyhydrocinnamoyljhydrazine  will 
result  in«xtremely  low  levels  of 
exposure  to  this  additive.  The  agency 
has  estim.ated  a  probable  daily  intake  of 
the  additive  based  on  considerations 
such  as  the  migration  of  the  additive 
under  the  most  severe  intended  use 
conditions  and  the  probable 
concentration  of  the  additive  in  food 
from  food-contact  articles  that  contain 
this  substance.  The  estimated  daily 
intake  for  the  additive  is  expected  to  be 
no  greater  than  66  micrograms  per  day 
or  22  parts  per  billion  in  the  diet. 

FDA  does  not  ordinarily  consider 
chronic  testing  to  be  necessary  to 
determine  the  safety  of  an  additive 
whose  use  will  result  in  such  low 
exposure  levels  (Refs.  1  and  2),  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
available  data  from  a  genoloxicily  study 
in  hamsters  and  a  subchronic  feeding 
study  on  the  additive  in  rats.  Based  on 
the  results  of  these  studies  and  the  low 
level  of  exposure  to  the  additive,  the 
agency  concludes  that  there  is  an 
adequate  margin  of  safety  for  the 
proposed  use  of  the  additive. 

A.  Hydrazine 

Because  l,2-bis(3,5-di-;ei"r-butyl-4- 
hydroxyhydrocinnamoyl)hydrazine  has 
not  been  found  to  cause  cancer,  the 
anticancer  clause  does  not  apply  to  it. 
However.  FDA  has  further  evaluated  the 
safety  of  this  additive  under  the  general 
safety  clause,  using  risk  assessment 
procedures  to  estimate  the  upper-bound 
limit  of  risk  presented  by  the 
carcinogenic  chemical  hydrazine  that 
may  be  present  as  an  impurity  in  the 
additive. 

The  risk  assessment  procedures  that 
FDA  used  in  this  evaluation  are  similar 
to  the  methods  that  it  has  used  to 
examine  the  risk  associated  with  the 
presence  of  minor  carcinogenic 
impurities  in  various  other  food  and 
color  additives  that  contain  carcinogenic 
impurities  (see,  e.g.,  49  FR  13018  at 
13019,  April  2, 1984).  This  risk  evaluation 
cf  the  carcinogenic  impurity  hydrazine 
has  two  aspects:  (1)  Assessment  of  the 
worst-case  exposure  to  the  impurity 
from  the  proposed  use  of  the  additive, 
and  (2)  extrapolation  of  the  risk 
observed  in  the  animal  bioassays  to  the 
conditions  of  probable  exposure  to 
hum.ans. 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  l,2-bis(3, 5-di-^ert-butyl-4- 
hydroxyhydrocinnamoyl)hydrazine  and 
the  level  of  hydrazine  that  may  be 
present  in  the  additive  (Ref.  3),  FDA 
estimated  a  worst-case  exposure  to 
hydrazine  from  the  use  of  this  additive 
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to  be  8  nanograms  (ng)  per  person  per 
day.  The  agency  used  data  from  a 
dnnking  water  study  on  hydrazine  (Ref. 

41  to  estimate  the  upper-bound  level  of 
lifetime  human  nsk  from  exposure  to 
this  chemical  stemming  from  the 
proposed  use  of  1.2-bi8(3.5-diferf-butyl- 
4  hydroxyhydrocinnamoyilhydrazine. 
The  results  of  the  bioassay  on  hydrazine 
demonstrated  that  the  material  was 
carcmogenic  for  male  and  female  mice 
under  the  conditions  of  the  study 
causing  significantly  mcreased 
incidences  of  lung  tumors  in  the 
animals. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  [the  Committee)  reviewed 
this  bioassay  and  other  relevant  data 
available  in  the  literature  and  concluded 
that  the  findings  of  carcinogenicity  were 
s'lpported  by  this  information  on 
hj,  drazinc.  The  Committee  further 
concluded  that  the  upper-bound  level  of 
lifetime  human  nsk  from  putential 
exposure  to  hydrazine  stemmmg  from 
the  proposed  use  of  1.2-bis(3,5-d!-/i?rt- 
butyM-hydroxyhydrocmnamoylj 
hydrazine  could  be  calculated  from  the 
bioassay. 

The  Committee  used  a  quantitative 
r:sk  assessment  procedure  (linear 
proportional  model)  to  extrapolate  from 
the  doses  used  in  the  animal  experiment 
to  the  very  low  doses  that  might  be 
encountered  under  the  proposed 
conditions  of  use  of  the  additive  This 
procedure  is  not  likely  to  underestimate 
the  actual  risk  from  very  low  doses  and 
may,  in  fact,  exaggerate  ii  because  the 
e\;.'-apolati  jn  models  used  are  designed 
to  estimate  the  maximum  risk  consistent 
with  the  data.  For  this  reason,  the 
estimate  can  be  used  with  confidence  to 
delermme  to  a  reasonable  certainty 
whether  any  harm  will  result  h-om  the 
proposed  conditions  and  levels  of  use  of 
the  food  additive.  Based  on  a  worst-case 
exposure  of  6  ng  per  person  per  day, 
FDA  estimates  that  the  upper-bound 
limit  of  individual  lifetime  nsk  from 
potential  exposure  to  hydrazine  from  the 
use  of  1.2-bis{3,5-di-;ert-butyi-4- 
hydroxyhydrocinnamoyljhydrazme  is  2 
X  10~*.  or  less  than  2  in  100  million  {Ref. 
5).  Because  of  numerous  conservatisms 
in  the  exposure  estimate,  actual 
exposure  to  hydrazme  is  expected  to  be 
substantially  less  than  the  estimated 
daily  intake,  and  therefore  the  actual 
lifetime  nsk  would  be  less  than  2  x 
10^*.  Thus,  the  agency  concludes  that 
there  is  a  reasonable  certai^^y  of  no 
harm  from  exposure  to  hydrazine  that 
might  result  from  the  proposed  use  of 
1  2-bi3(3.5-di-tert-butyl-4- 
hydroxyhydrocinnaraoyl)  hydrazine, 


B  Need  for  Specifications 

The  agency  has  also  considered 
whether  a  specification  is  newssary  'o 
control  the  amount  of  the  hydrazine 
impurity  in  the  food  additive.  The 
agency  Hnds  that  a  specification  n  not 
necessary  for  the  following  reasons:  (1) 
Because  of  the  low  level  at  which 
hydrazine  may  be  expected  to  remain  as 
an  impunty  following  production  of  the 
additive,  the  agency  would  not  expect 
this  impurity  to  become  a  component  of 
food  at  other  than  extremely  small 
levels;  and  (2)  the  upper-bound  limit  of 
lifetime  nsk  from  exposure  to  this 
impunty,  even  under  wcf-st-case 
assumptions,  is  very  low,  less  than  2  in 
TOO  million. 

C  Conclusion  or,  Safety 

FDA  has  evaluated  the  data  .ri  the 
petition  and  other  relevant  matenal. 
including  the  information  pertaining  to 
the  safety  of  the  potential  impur'y 
hydrazine.  The  agency  concludes  that 
the  additive  is  safe  for  its  proposed  use 
and  that  21  CFR  178.2010fb)  should  be 
am.ended  as  set  forth  below 

In  accordance  with  §  171. ijh,  (21  CFR 
17M{h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  ihf- 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  17l.l(hj.  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  availahie  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

III.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  signi.ncant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required  TTie  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  tha*  finding,  contained  m  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p  m..  Monday  through  Friday. 

FV'  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  an> 
time  on  or  before  May  1,  1992  file  with 
the  Dockets  Management  Branch 
(address  above)  wntten  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  vvith 
particularity  the  provisions  of  the 
regulation  to  w+iich  objection  is  made 


and  the  grounds  for  the  objection  im..  n 
numbered  objection  on  which  a  hearing 
is  i^uested  shell  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.  Monday 
through  F-^a,-ty. 

V.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
.Management  Branch  (address  above) 
end  may  be  seen  by  interested  persons 
between  9  a  an.  and  4  p.m..  Monday 
throogh  Friday. 
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[jst  of  Sub|ecl»  ui  21  t,:i  K  FHr;  i  -t, 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  178  is 
amended  as  follows: 

PART  17&— INDWECT  FOOD 
ADDITIVES:  ADJt/VANTS, 
PRODUCTION  AIDS.  AND  SANITIZE RS 

1.  The  authority  citation  for  21  Q^'K 
part  178  continues  to  read  as  follows: 
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Authority:  Sees.  201.  402,  409.  706  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342.  348,  376). 

2.  Section  178.2010  is  amended  in  the 
table  of  paragraph  (b)  by  alphabetically 
adding  a  new  entry  under  the  headings 
of  "Substances"  and  "Limitations"  to 
I'ead  as  follows- 

§  178.2010    Antioxiaaf^ts  arc/or  stabilizers 

for  poiymers, 

•         «  •         •         • 

(b)*  *  • 


Substances 


Limltauons 


1 ,2-Bis(3.5-<Jt-rarfbutyi-4- 
hydroxyhydfocinna- 
moyO- hydrazine  (CAS 
Reg.  No.  32687-78-8). 


Fof  use  Ofity: 

1.  As  pfowjed  in 

5  175.105  ot  this 
chapter. 

2.  At  levels  r>ot 
exceeding  0  1  percent 
by  weight  ot 
acrytonitnle-butadiene- 
styrene  copotymers 
used  in  accordance 
wrthpans  175.  176, 
177.  and  181  o(  this 
chapter. 

3.  At  levels  not 
exceeding  0. 1  percent 
by  wetght  of 
polyoxymethyiene 
copolymers  complying 
with  5  177.2470  of  this 
chapter  and  of 
polyoirymethylene 
homo  polymers 
complying  with 

}  177.2480  of  this 
chapter. 


Dated;  March  25. 1992. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy^ 

[FR  Doc.  92-7398  Filed  3-31-92;  8:45  am] 
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Election  by  Sharehoiders  o<  Cei-iain 
Passive  Foreign  Investment 
Companies 

agency:  internal  Revenue  Service, 

Treasury. 

action:  Temporary  regulations. 

summary:  This  document  contains 
temporary  Income  Tax  Regulations  that 
provide  guidance  to  shareholders  of 
certain  passive  foreign  investment 
companies  that  are  qualified  electing 
funds  about  the  time,  manner,  and  other 


requirements  for  making  the  deemed 
dividend  election.  This  election  was 
enacted  by  the  Technical  Corrections 
Act  of  1988.  This  document  also 
modifies  the  time  and  manner  of  making 
the  deemed  sale  election,  which  was 
enacted  by  the  Tax  Reform  Act  of  1988. 
and  was  the  subject  of  temporary 
regulations  published  March  2. 1988  (53 
FTl  6770).  The  text  of  a  proposed  rule 
based  on  the  text  of  these  temporal^ 
rules  appears  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register. 

EFFECTIVE  DATE:  These  temporary 
regulations  are  effective  April  1, 1992. 
FORFUR'^'t^    N'-onMA"'ON  CONTACT; 
Gayle  E.  Novig  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224  Attention:  CC:CORP:T:R  (202- 
377-9050  nnt  a  tnll-frep  rail]. 

SUPPt-EMtN-ARY  INFORMATION: 

Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  these 
regulations  has  been  reviewed  and, 
pending  receipt  and  evaluation  of  public 
comments,  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  1545-1304. 

The  collections  of  information  in  these 
regulations  are  in  26  CFR  1.1291-9T  (d) 
and  1.1291-10(d){2)(vii).  The  collections 
of  information  are  also  being  published 
in  the  notice  of  proposed  rulemaking  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register.  This  information 
is  required  by  the  Internal  Revenue 
Service  to  administer  elections  pursuant 
to  section  1291(d)(2)  and  §§  1.1291-9T 
and  1.1291-lOT,  and  verify  amounts 
reported  as  deemed  dividends  or  gain 
from  deemed  sales.  The  likely 
respondents  and/or  recordkeepers  are 
individuals  or  households,  business  or 
other  for-profit  institutions,  non-profit 
institutions,  and  small  businesses  or 
organizations. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents/recordkeepers  may  require 
greater  or  less  time,  depending  on  their 
particular  circumstances. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden  is  6.250  hours. 


The  estimated  annual  burden  per 
respondent/recordkeeper  is  one  hour. 

Estimated  number  of  respondents 
and/or  recordkeepers:  6,250. 

Estimated  frequency  of  responses: 
Annually. 

For  further  information  concerning 
these  collections  of  information,  and 
where  to  submit  comments  on  these 
collections  of  information,  the  accuracy 
of  the  estimated  burden,  and  suggestions 
for  reducing  the  burden,  please  refer  to 
the  preamble  of  the  notice  of  p.'-oposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Background 

This  document  contains  temporary 
Income  Tax  Regulations  (26  CFR  part  1) 
under  section  1291(d)(2)(B)  of  the 
Internal  Revenue  Code  of  1936,  and 
amendments  to  §  1.1291-lOT. 

Need  for  Temporary  Regulations 

The  proper  application  of  section 
1291(d)(2)(B)  is  dependent  upon  the 
Internal  Revenue  Sen.  ice'3  detailed 
specifications  of  the  manner  in  which 
the  requirements  of  the  statute  will  be 
administered.  These  regulations  are 
necessary  to  provide  taxpayers  who  are 
shareholders  of  certain  qualified 
electing  funds  with  guidance  for  making 
the  election,  which  g^uidance  will  remain 
in  effect  until  superseded  by  final 
regulations.  Section  1291(dt(21(B)  was 
added  to  section  1291  by  section  1012  of 
the  Technical  and  .Miscellaneous 
Revenue  Act  of  1988  (Pub.  L  100-647. 
102  Stat.  3342).  Similarly,  amendments 
to  §  1.1291-lOT  are  necessary  to 
minimize  the  burden  falling  on  certain 
shareholders  wishing  to  make  the 
election  under  section  1291(d)(2)(A). 
Therefore,  good  cause  is  found  to 
dispense  with  the  notice  and  public 
procedure  requirements  of  5  U.S.C. 
553(b)  and  the  delayed  effective  date 
requirement  of  5  U.S.C.  553(d). 

Explanation  of  Provisions 

General 

The  Tax  Reform  Act  of  1986,  as 
amended  by  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988, 
established  special  rules  for  the  taxation 
of  U.S.  persons  that  are  shareholders  of 
passive  foreign  investment  companies 
(PFICs).  For  taxable  years  beginning 
after  December  31,  1986,  a  foreign 
corporation  will  be  classified  as  a  PFIC 
if  either  75  percent  or  more  of  its  gross 
mcome  for  the  taxable  year  is  passive, 
or  the  average  percentage  of  its  assets 
(by  value)  for  the  taxable  year  that 
produce  passive  income  or  are  held  for 
the  production  of  passive  income  is  at 


after  that  f 
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least  50  percent.  Subject  to  certain 
exceptions,  passive  income  for  these 
purposes  is  foreign  personal  holding 
income  as  defined  in  section  954|c)  of 
the  Interna!  Revenue  Code  of  1986. 

A  shareholder  mav  elect  under  section 
1295  to  treat  the  PFIC  as  a  qualified 
electing  fund  (QEF);  if  such  an  election 
is  made,  the  shareholder  is  taxed  under 
section  1293  on  its  pro  rata  share  of  the 
earnings  of  the  QEF.  If  the  shareholder 
makes  the  QEF  election  for  the  first 
taxable  year  of  the  foreign  corporation 
as  a  PFIC  that  is  included  in  the 
shareholder's  holding  period,  the  PFIC  is 
a  pedigreed  QEF  with  respect  to  the 
shareholder.  However,  if  the 
shareholder  makes  the  QEF  election 
after  that  first  PFIC  year  m  the 
shareholder's  holding  period,  the  PFIC  is 
an  unpedigreed  QEF  with  respect  to  the 
sh.ireholder.  For  the  reasons  described 
below,  shareholders  of  an  unpedigreed 
QFF  may  wish  to  convert  it  to  a 
pedigreed  QEF. 

Absent  a  shareholder  election  to  treat 
a  PFIC  as  a  QEF.  a  PFIC  is  considered  a 
section  1291  fund.  Because  of  the  PFIC 
years  included  in  the  shareholder's 
holding  penod  before  the  shareholder 
made  the  QEF  election,  an  unpedigreed 
QEF  also  is  considered  a  section  1291 
fund.  Generally,  once  a  corporation  is  a 
section  1291  fund  during  the 
shareholder's  holding  period,  it  will 
continue  to  be  treated  as  a  PFIC  even  in 
a  taxable  year  in  which  it  satisfies 
neither  the  income  nor  the  asset  test, 

t^jrsuant  to  section  1291,  U.S.  persons 
that  are  shareholders  of  section  1291 
funds  pay  tax  and  an  interest  charge  on 
receipt  of  certain  distributions  and  upon 
disposition  of  the  stock  of  the  section 
1291  fund.  A  shareholder  of  a  pedigreed 
or  unpedigreed  QEF  is  taxed  currently 
on  its  respective  share  of  the  QEF's 
earnings  pursuant  to  section  1293.  If  the 
QEF  IS  an  unpedigreed  QEF  with  respect 
to  the  shareholder,  the  shareholder  is 
subject  to  both  sections  1291  and  1293. 

Section  1291(d)(2)  provides  two 
elections  enabling  shareholders  of 
unpedigreed  QEFs  to  purge  their  holding 
periods  of  taxable  years  during  which 
the  QEFs  were  section  1291  funds,  and 
thereby  limit  their  taxation  to  section 
1293.  A  shareholder  making  the  election 
under  section  1291(d)(2)(A)  is  deemed  to 
have  sold  the  stock  held  in  the  PFIC  on  a 
specified  date  of  its  fair  market  value  on 
that  day.  The  deemed  sale  is  treated  as 
a  disposition,  and  gam  realized  on  the 
deemed  sale  is  taxed  under  the  special 
tax  rules  of  section  1291. 

A  shareholder  of  an  unpedigreed  QEF 
that  also  is  a  controlled  foreign 
corporation  (within  the  meaning  of 
section  957(a))  (CFC)  may  make  the 
election  provided  in  section 


1291(dl{2)(B),  A  shareholder  elects  under 
section  1291(dl(2)(B)  to  treat  as  a 
deemed  dividend  the  shareholder's  pro 
rata  share  of  the  post-1986  earnings  and 
profits  of  the  CFC  accumulated  during 
the  shareholder's  holding  period  while 
the  corporation  was  a  PFIC.  The  deemed 
dividend  is  taxed  as  an  excess 
distribution  (as  defmed  in  section  1291 
(b)). 

Explanation  of  Temporary  Regulations 

Deemed  Dividend  Election 

Section  1,1291-9T  specifies  that  time 
and  manner  for  making  the  election 
under  section  1291(d)(2)(B).  This  election 
may  be  made  by  a  U.S.  person  that  is  a 
direct  or  indirect  shareholder  of  an 
unpedigreed  QEF  that  also  is  a  CFC.  A 
shareholder  that  makes  the  section 
1291(d)(2)(B)  election  is  treated  as 
receiving  a  dividend  on  the  first  day  of 
its  taxable  year  in  which  it  makes  the 
QEF  election  (qualification  date).  The 
deemed  dividend,  which  is  faxed  as  an 
excess  distribution,  is  the  shareholder's 
pro  rata  share  of  the  post-1986  earnings 
and  profits  of  the  CFC  accumulated 
during  its  PFIC  years  included  in  the 
shareholder's  holding  period.  The 
temporary  regulations  provide  that  the 
shareholder's  pre  rata  share  is  reduced 
by  the  porion  thereof  that  the 
shareholder  satisfactorily  demonstrates 
to  the  Commissioner  was  previously 
included  in  the  income  of  the 
shareholder  or  another  U.S.  person 
whose  holding  period  is  included  in  the 
shareholder's  holding  period.  The 
election  may  be  made  even  if  the 
amount  of  the  shareholder's  deemed 
dividend  is  zero. 

The  shareholder  makes  the  deemed 
dividend  election  in  its  return  for  the 
taxable  year  that  includes  the 
qualification  date.  However,  the 
shareholder  may  make  the  election 
within  three  taxable  years  after  the 
taxable  year  of  the  deemed  dividend,  by 
filing  an  amended  return,  and  paying 
section  6601  interest  on  the 
underpayment  of  tax  for  the  taxable 
year  that  includes  the  qualification  date. 
Nothing  in  the  statute  or  temporary 
regulation  prevents  the  making  of  a 
timely  election  in  the  final  return  of  a 
deceased  shareholder  or  with  respect  to 
stock  disposed  of  after  the  qualification 
date. 

The  fact  that  the  qualification  date 
falls  on  a  day  other  than  the  first  day  of 
the  CFCs  first  taxable  year  as  a  QEF 
will  have  no  effect  on  the  amount  that 
the  shareholder  must  include  in  income 
pursuant  to  section  1293(3)  for  that  first 
QEF  year  As  provided  in  section  1293, 
•he  shareholder  includes  in  income  its 
pro  r.ita  share  of  the  ordinary  earnings 


and  net  capital  gain  of  the  QEF  for  the 
taxable  year  of  the  QEF  that  ends  during 
the  shareholder's  taxable  year. 
However,  the  amount  of  the  deemed 
dividend  will  not  include  the  portion  of 
the  current  eamirigs  that  the  shareholder 
demonstrates  are  included  in  the 
shareholder's  income  under  section 
1293(a). 

The  regulations  clarify  the  reference 
in  section  1297(b)(1)  to  the  rules  of 
section  1291(d)(2).  Section  1.1291- 
9T(h)(l)  provides  that  the  rules  of  the 
deemed  dividend  election  do  not  apply 
to  the  mark-to-market  election  of  section 
1297(b)(1).  For  the  rules  for  marking  the 
section  1297(b)(1)  election,  see  S  11291- 
3T. 

Section  1.291-9T(h)(2)  provides  that  a 
shareholder  may  not  make  the  deemed 
dividend  election  of  section 
1291(d)(2)(B)  if  the  CFC  will  not  qualify 
as  a  PFIC  under  section  1296(a)  for  the 
first  taxable  year  for  which  the  QEF  - 
election  was  made.  In  that  case,  the 
shareholder  of  an  unpedigreed  QEF  that 
no  lorvger  qualifies  as  a  PFIC  under 
section  1296(a)  may  make  only  the 
deemed  sale  election  provided  in  section 
1297(b)(1)  and  §  1.1297-3T. 

The  Deemed  Sale  Election 

The  temporary  regulations  amend 
§  1.1291-lOT  in  several  respects.  First, 
the  temporary  regidations  change  the 
qualification  date  for  deemed  sale 
elections  made  after  the  date  of 
publication  of  these  temporary 
regulations.  The  current  rule,  which  sets 
the  qualification  date  as  the  first  day  of 
the  PFIC's  first  taxable  year  as  a  QEF,  is 
retained  in  \  1.1291-10T(b)(2)(i)  for 
elections  made  on  or  before  May  1, 1992. 
For  elections  made  after  that  date, 
§  1.1291-10T(b)(2)(ii)  defines  the 
qualification  date  as  the  first  day  of  the 
shareholder's  taxable  year  in  which  the 
shareholder  makes  the  QEF  election. 

The  temporary  regulations  and 
S  1.1291-10T(b)(4)  to  clarify  the  amount 
of  gain  a  shareholder  recognizes  when  it 
makes  a  deemed  sale  election  with 
respect  to  a  PFIC  of  which  it  is  an 
indirect  shareholder.  An  indirect 
shareholder  recognizes  the  amount  of 
gain  the  actual  shareholder  of  the  stock 
would  realize  if  the  actual  owner  sold  or 
otherwise  disposed  of  the  PFIC  stock 
that  the  shareholder  is  considered  to 
own. 

The  temporary  regulations  also  amend 
5  1.1291-10T(d)(2)(vii)  to  delete  a 
reference  to  obsolete  $  1.1295-lT  for 
purposes  of  determining  the  fair  market 
value  of  the  stock  deemed  sold  under 
section  1291(d)(2)(A). 

Finally,  the  temporary  regulations 
amend  $  1.1291-10T(e)  to  provide  basis 
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adjustments  if  the  deemed  sale  election 
was  made  with  respect  to  indirectly 
owned  stock,  and  to  add  §  1.1291- 
10T(e)(2)  to  provide  that  the  shareholder 
may  take  into  account  the  section 
1293(a)  a.mounts  attributable  to  days 
during  the  PFICs  first  taxable  year  as  a 
QEF  that  precede  the  qualification  date 
for  purposes  of  determining  the  amount 
of  gain  on  the  deemed  sale.  This 
adjustment  prevents  double  taxation  of 
undistributed  earnings  that  are  included 
in  income  under  section  1293(a)  and  also 
reflected  in  the  amount  realized  on  the 
deemed  sale  (ihat  is.  the  fair  market 
value  of  the  stock  as  of  the  qualification 
0a  te]. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Gayle  E.  Novig 
of  the  Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  Other  personnel  from  offices  of 
the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
developing  the  regulations. 

List  of  Stbipcts 

26  Crii  1  1^31-1  through  1.1297-3T 

Income  taxes. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1-lNCCME  TAX-  TAXAcL.E 
>EAR3BEG'SN!NC  AFTCR 
DECEf,-3£R  3!.  'j53 

P  ir  igraph  1.  The  authority  citation  for 
part  1  IS  amended  by  adding  the 
following  citation: 

Authority.  Sec.  7805,  68 A  Stat.  917;  26 
U.S.C.  7805  *  *  *  Section  1.1291-9T  also 
issued  under  26  U.S.C.  1291(d)(2)(B].  *  *  * 

Par.  2.  Section  1.1291-ClT  is  revised  to 
read  as  follows: 


§  1.1291-OT    Passive  foralgn  Investment 
companies— Table  of  contents  (tCT'porary). 

This  section  contains  a  listing  of  the 
headings  for  §§  1.1291-9T.  1.1291-lOT. 
1.1294-lT.  and  1.1297-3T. 

§  1. 1291-9T    Deemed  dividend  election  by  a 
shareholder  of  a  CFC  that  is  a  qualified 
electing  fund. 

(a)  Deemed  dividend  election. 

(1)  In  general. 

(2)  Post-1986  earnings  and  profits  defined, 
(i)  In  general. 

(ii)  Pro  rata  share  of  post-1986  earnings  and 
profits  attributable  to  shareholder's  stock. 

(A)  In  general. 

(B)  Reduction  for  previously  taxed 
amounts. 

(b)  Who  may  make  the  election. 

(c)  Time  for  making  the  election. 

(d)  Manner  of  maJ<ing  the  election. 

(1)  In  general. 

(2)  Attachment  to  Form  8621. 

(e)  Elections  made  on  or  before  May  1, 
1992. 

(f)  Adjustment  to  basis;  treatment  of 
holding  period. 

(g)  Coordination  with  section  959(e). 

(h)  Election  inapplicable  to  shareholder  of 
former  PFIC. 

(1)  Coordination  with  section  1297(b)(ll. 

(2)  Unpedigreed  QEF. 
(i)  Definitions. 

(1)  QEF. 

(2)  Pedigreed  QEF. 

(3)  Unpedigreed  QEF. 

(4)  Section  1291  fund. 

§  1.1291-lOT    Election  by  a  United  States 
person  to  recognize  gain  in  a  qualified 

electing  fund. 

(a)  Purpose  and  scope. 

(b)  Election  to  recognize  gain. 

(1)  In  general. 

(2)  Qualification  date. 

(i)  Elections  to  be  made  on  or  before  May  1, 
1992. 
(ii)  Elections  to  be  made  after  May  1. 1992. 

(3)  Exception. 

(4)  Election  by  indirect  shareholder. 

(c)  Time  for  making  the  election. 

(d)  Manner  of  making  the  election. 

(1)  In  general. 

(2)  Information  to  be  included  in  the 
election. 

(e)  Adjustments  to  basis. 

(1)  In  general. 

(2)  Adjustment  to  basis  for  section  1293 
inclusion. 

(f)  Treatment  of  holding  period. 

§  1.1294-lT    Election  to  extend  the  time  for 
payment  of  tax  on  undistributed  earnings  of  a 
qualified  electing  fund. 

(a)  Purpose  and  scope. 

(b)  Election  to  extend  time  for  payment  of 
tax. 

(1)  In  general. 

(2)  Elxceplion. 

(3)  Undistributed  earnings, 
(i)  In  general. 

(ii)  Effect  of  loan,  pledge  or  guarantee. 

(c)  Time  for  making  the  election. 

(1)  In  general. 

(2)  Exception. 

(d)  Manner  of  making  the  election. 
(1)  In  general. 


\Z']  !nforTna".(!n  'o  be  included  in  ihe 
election. 

(e)  Termination  of  the  extension. 

(f)  Undistributed  PFIC  earnings  tax 
liability. 

(g)  Authority  to  require  a  bond, 
(h)  Annual  reporting  requirement. 

§  1. 1297-3T    Deemed  sale  election  by  a 
United  States  person  that  is  a  shareholder  of 
a  passive  foreign  investment  company. 

(a)  In  general. 

(b)  TLme  and  manner  for  making  the 
election. 

(1)  In  general. 

(2)  Information  to  be  included  in  the 
election. 

(3)  Adjustment  to  basis;  treatment  of 
holding  period. 

Par.  3.  SecUon  1.1291-9T  is  added  to 
read  as  follows: 

§  1.1291-9T     Deemed  cJfvtdend  Section  by 
a  sTiarehoider  of  a  CFC  that  is  a  qualified 
electing  fund. 

(a)  Deemed  dividend  election  — {!]  /n 
general.  This  section  provides  rules  for 
making  the  election  under  section 
1291(d)(2)(B).  Under  that  section,  a  U.S. 
person  that  is  a  direct  or  indirect 
shareholder  of  an  unpedigreed  QF.F.  as 
defined  in  paragraph  (iK3j  of  this 
section,  that  also  is  a  controlled  foreign 
corporation  (CFC)  within  the  meaning  of 
section  957(a),  may  elect  to  include  in 
income  as  a-diVidend  the  shareholder's 
pro  rata  share  of  the  post-19a6  earnings 
and  profits  of  the  CFC  attributable  to  the 
stock  owned  or  considered  owned  on 
the  first  day  of  the  shareholder's  taxable 
year  in  which  it  elects  to  treat  the  CFG 
as  a  QEF  (qualification  date).  The 
deemed  dividend  is  taxed  as  an  excess 
distribution  received  on  the  qualification 
date.  The  excess  dictribution 
determined  under  this  paragraph  (a)  is 
allocated  under  section  1291(a)(1)(A) 
only  to  those  days  in  the  shareholder's 
holding  period  during  which  the  CFC 
qualified  as  a  PFiC.  For  purposes  of  the 
preceding  sentence,  the  holding  period 
of  the  CFC  stock  with  respect  to  which 
the  election  is  made  ends  on  the 
qualification  date.  This  section  does  not 
apply  to  a  shareholder  of  a  pedigreed 
QEF,  as  defined  in  paragraph  (i)(2)  of 
this  section. 

(2)  Post-1986  earnings  and  profits 
defined — (i)  In  general.  For  purposes  of 
this  sectioa  the  term  post-1986  earnings 
and  profits  means  the  undistributed 
earnings  and  profits,  within  the  meaning 
of  section  9G2{c)(i;.  as  of  the 
qualification  date  that  were 
accumulated  and  not  distributed  in 
taxable  years  of  the  CFC  beginning  after 
1986  during  which  the  CFC  was  a  PFIC. 
but  without  regard  to  whether  the 
earnings  relate  to  a  period  in  which  the 
section  1291  fund  was  a  CFC. 
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(ii)  Pro  rata  share  of  post-1986 
earnings  and  profits  attributable  to 
shareholder's  stock  — (A)  In  general.  A 
shareholder's  pro  rata  share  of  the  post- 
1986  earnings  and  profits  of  the  CFC 
attributable  to  the  stock  ownpH  or 
considered  owned  by  the  shareholder  or. 
the  qualification  date  is  the  amount  of 
post-1986  earnings  and  profits  of  the 
CFC  accumulated  during  any  portion  of 
the  shareholder's  holding  period  ending 
on  the  qualification  date  and 
attributable,  under  the  principles  of 
section  1248  and  the  regulations  under 
that  section,  to  the  CFC  stock  owned  or 
considered  owned  on  the  qualification 
date. 

(B)  Reduction  for  previously  taxed 
amounts.  A  shareholders  pro  rata  share 
of  the  po8t-1986  earnings  and  profits  of 
the  CFC  does  not  include  any  amount 
that  the  shareholder  demonstrates  to  the 
satisfaction  of  the  Commissioner  (in  the 
manner  provided  in  paragraph  {d)(2)  of 
this  section)  was.  pursuant  to  another 
provision  of  the  law,  previously  included 
in  the  income  of  the  shareholder,  or  of 
another  U.S.  person  if  the  shareholder's 
holding  period  of  the  CFC  stock  includes 
the  period  during  which  the  stock  was 
owned  or  considered  owned  by  that 
other  U.S.  person. 

(b)  Who  may  make  the  election.  A 
direct  or  indirect  shareholder  of  an 
unpedigreed  QEF  that  also  is  a  CFC  may 
make  the  deemed  dividend  election, 
without  regard  to  whether  such 
shareholder  is  a  United  States 
shareholder  within  the  meaning  of 
section  951(b).  A  deemed  dividend 
election  may  be  made  by  a  shareholder 
whose  pro  rata  share  of  the  post-1986 
earnings  and  profits  of  the  CFC 
attributable  to  the  CFC  stock  owned  or 
considered  owned  on  the  qualification 
date  is  zero. 

(c)  Time  for  making  the  election.  The 
shareholder  may  make  the  deemed 
dividend  election  in  the  shareholder's 
tax  return  for  the  taxable  year  that 
includes  the  qualification  date.  The 
election  must  be  made  either  by  the  due 
date,  as  extended,  for  that  return,  or  by 
filing  an  amended  tax  return  within 
three  years  of  the  due  date,  as  extended, 
for  the  shareholder's  tax  return  for  the 
taxable  year  that  includes  the 
qualification  date. 

(d)  Manner  of  making  the  election  — 
(1)  In  general.  A  shareholder  makes  the 
deemed  dividend  election  by  providing 
the  attachment  to  Form  8621  described 
in  paragraph  (d)(2)  of  this  section. 
reporting  the  deemed  dividend  as  an 
excess  distribution,  and  paying  the  tax 
and  interest  due  on  the  excess 
distribution.  A  shareholder  that  makes 
the  deemed  dividend  election  after  the 
due  date  of  the  return  (determined 


without  regard  to  extensions)  for  the 
taxable  year  that  includes  the 
qualification  date  must  pay  additional 
interest,  pursuant  to  section  6601.  on  the 
amount  of  the  underpayment  of  tax  for 
that  year. 

[2]  Attachment  to  Form  8621.  The 
shareholder  must  attach  a  schedule  to 
Form  8621  that  demonstrates  the 
calculation  of  the  shareholder's  pro  rata 
share  of  the  post-19B6  earnings  and 
profits  of  the  CFC  that  are  treated  as 
distributed  to  the  shareholder  pursuant 
to  this  section.  If  the  shareholder  is 
claiming  an  exclusion  from  its  pro  rata 
share  of  the  po8t-1986  earnings  and 
profits  for  an  amount  previously 
included  in  its  income  or  the  income  of 
another  U.S.  person,  the  shareholder 
also  must  include  the  following 
information: 

(;j  The  name,  address,  and  taxpayer 
identification  number  of  the  U.S.  person 
that  previously  included  the  amount  in 
income; 

(ii)  A  description  of  the  transaction 
pursuant  to  which  the  shareholder 
acquired,  directly  or  indirectly,  the  stock 
of  the  CFC  from  another  U.S.  person, 
and  the  provisions  of  law  pursuant  to 
which  the  shareholder's  holding  period 
includes  the  period  the  other  U.S.  person 
owned  or  was  considered  to  own  the 
CFC  stock;  and 

(lii)  A  schedule  showing  each  amount 
previously  included  in  income  by  a  U.S. 
person,  the  name  of  the  U.S.  person  who 
included  the  amount  in  income,  the 
provision  of  the  law  pursuant  to  which 
the  amount  was  previously  included  in 
income,  and  the  taxable  year  of 
inclusion  of  each  amount. 

(e)  Elections  made  on  or  before  May 
1.  1992.  A  shareholder  that  made  the 
election  under  section  1291(d)(2)(B)  on 
or  before  May  1.  1992  will  satisfy  the 
requirements  of  paragraphs  (c)  and  (d) 
of  this  section  by  providing  the 
information  and  representations 
required  by  paragraph  (d)  of  this  section 
not  previously  filed  with  the 
shareholder's  return  for  the  taxable  year 
that  includes  May  1, 1992.  A  shareholder 
that  made  a  deemed  dividend  election 
on  or  before  May  1   1992  and  included 
the  deemed  dividend  m  income  as  of  the 
date  described  m  §  1  1291-10T(b)(2)(i) 
will  not  be  required  to  amend  any 
federal  income  tax  return  to  include  the 
deemed  dividend  in  income  as  of  the 
qualification  date  defined  in  paragraph 
(a)  of  this  section. 

(f)  Adjustment  to  basis:  treatment  of 
holding  period  A  shareholder  increases 
its  adjusted  basis  of  the  stock  of  the 
CFC  owned  directly  by  the  amount  of 
the  deemed  dividend.  If  the  shareholder 
made  the  deemed  dividend  election  with 
respect  to  a  CFC  of  which  it  is  an 


indirect  shareholder,  the  shareholder's 
adjusted  basis  of  the  stock  or  other 
property  owned  directly  by  the 
shareholder  through  which  ownership  of 
the  section  1291  fund  is  attributed  to  the 
shareholder  is  increased  by  the  amount 
of  the  deemed  dividend.  In  addition, 
solely  for  purposes  of  determining  the 
subsequent  treatment  under  the  Internal 
Revenue  Code  and  regulations  of  a 
direct  or  indirect  shareholder  of  the 
stock  of  the  CFC,  the  adjusted  basis  of 
the  actual  owner  of  the  stock  of  the  CFC 
is  increased  by  the  amount  of  the 
deemed  dividend.  For  purposes  of 
applying  sections  1291  through  1297  to 
the  shareholder  after  the  deemed 
dividend,  the  shareholder's  holding 
period  of  the  stock  of  the  CFC  begins  on 
the  qualification  date;  for  other  purposes 
of  the  Internal  Revenue  Code  and 
regulations,  the  shareholder's  holding 
period  of  the  stock  of  the  CFC  includes 
the  period  the  shareholder  o»vned  or 
was  considered  to  own  the  stock  prior  to 
the  qualification  date. 

(g)  Coordination  with  section  959(e). 
For  purposes  of  section  959(e),  the  entire 
deemed  dividend  is  treated  as  included 
in  gross  income  under  section  1248(a). 

(h)  Election  inapplicable  to 
shareholder  of  former  PFIC — (1) 
Coordination  with  section  1297(b)(1). 
The  rules  of  this  section  do  not  apply  to 
an  election  under  section  1297(b)(1). 

(2)  Unpedigreed  QEF.  The  election 
under  this  section  may  not  be  made  if 
the  corporation  does  not  quahfy  as  a 
PFIC  under  section  1296(a)  (1)  or  (2)  for 
the  first  taxable  year  for  which  a  section 
1295  election  is  intended  to  apply. 

(i)  Definitions— {\]  QEF-  A  PFIC  is  a 
qualified  electing  fund  (QEF)  with 
respect  to  a  shareholder  that  has  elected 
under  section  1295  to  be  taxed  currently 
on  its  share  of  the  PFIC's  earnings  and 
profits  pursuant  to  section  1293. 

(2)  Pedigreed  QEF  A  PFIC  is  a 
pedigreed  QEF  with  respect  to  a 
shareholder  if  it  has  been  a  QEF  with 
respect  to  the  shareholder  for  all  taxable 
years  during  which  it  was  a  PFIC  that 
are  included  wholly  or  partially  in  the 
shareholder's  holding  period  of  the  PFIC 
stock. 

(3)  Unpedigreed  QEF  A  PFIC  is  an 
unpedigreed  QEF  for  any  taxable  year 
if- 

(i)  An  election  under  section  1295  is  in 
effect  for  that  year; 

(ii)  It  has  been  a  QEF  with  respect  to 
the  shareholder  for  one  or  more,  but  not 
all,  of  the  taxable  years  during  which  it 
was  a  PFIC  that  are  included  wholly  or 
partly  in  the  shareholder's  holding 
period  of  the  PFIC  stock;  and 

(iii)  The  shareholder  has  not  elected 
under  section  1291(d)(2)  and  S  1.1291 -«T 
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or  1.1231-:0T  to  purs*'  :r.e  n'wvQFF 
years  from  '.he  sr.art'r>o;(Jt  r  s  n-niing 
period. 

(4)  Section  1291  fund.  A  section  1291 
fund  with  respect  to  a  shareholder  is  an 
unpedigreed  QEF  or  a  PFIC  that  the 
shareholder  has  not  elected  under 
section  1295  to  treat  as  a  QEF. 

Par.  4.  Section  1.1291-:GT-s  amended 
as  follows: 

1.  Paragraph  {b)(2)  is  revised. 

2.  New  paragraph  (b)(4)  is  added. 

3.  Paragraph  (d)(2)(vii)  is  revised. 

4.  Paragraph  (e)  is  revised. 

5.  New  paragraph  (f)  is  added. 

6.  The  additions  and  revisions  read  as 
fonow<; 

§1  1291-10T     Electfo.- by  3  Urdod  Sta'es 
p«fSon  to  racognlie  gai"  m  a  qi'Si;''t€Cl 
electing  'und  flempofarf  1, 

(b)  *   •   • 

(2)  Qualification  date — (i)  Elections  to 
be  made  on  or  before  May  1,  1992.  The 
qualification  date  with  respect  to  any 
shareholder  of  a  QEF  that,  pursuant  to 
§  1. 1291-1  OT[c),  made  this  election  on  or 
before  May  1. 1992  is  the  first  day  of  the 
QEFs  first  taxable  year  as  a  QEF. 

(ii)  Elections  to  be  made  after  May  1. 
1992.  The  qualification  date  with  respect 
to  any  shareholder  of  a  QEF  that, 
pursuant  to  §  1.1291-10T(c),  makes  this 
election  after  May  1, 1992  as  the  first 
day  of  the  shareholder's  taxable  year  in 
which  the  shareholder  elects  to  treat  the 
section  1291  fund  as  a  QEF. 
*        *        «        *        • 

(4)  Election  by  indirect  shareholder. 
An  indirect  shareholder  may  make  the 
deemed  sale  election  in  the  manner 
provided  in  this  section.  The  amount  of 
gain  to  be  recognized  and  taxed  as  an 
excess  distribution  is  the  amount  of  gain 
that  the  actual  owmer  of  the  stock  of  the 
unpedigreed  QEF  would  have  realized 
on  an  actual  sale  or  other  disposition  of 
the  stock  indirectly  owned  by  the 
shareholder. 
***** 

(d)  *  •  • 
(2)  *  *  * 
(vii)  The  fair  market  value  of  the  stock 

in  the  QEF  as  of  the  qualification  date 
and  a  brief  statement  about  the  manner 
in  which  the  fair  market  value  was 
determined. 
***** 

(e)  Adjustments  to  basis — (1)  In 
general.  An  electing  shareholder 
increases  its  adjusted  basis  in  the  stock 
owned  directly  by  the  amount  of  the 
gain  recognized  on  the  deemed  sale.  If 
the  shareholder  made  the  election  under 
this  section  with  respect  to  a  PFIC  of 
which  it  is  an  indirect  shareholder,  the 
electing  shareholder's  adjusted  basis  of 


the  stock  or  other  property  owned 
directly  by  the  electing  share  holder 
through  which  ownership  of  the  PFIC  is 
attributed  to  the  electing  shareholder  is 
increased  by  the  amount  of  gain 
recognized  by  the  electing  shareholder. 
In  addition,  solely  for  purposes  of 
determining  the  subsequent  treatment 
under  the  Internal  Revenue  Code  and 
regulations  of  a  direct  or  indirect 
shareholder  of  the  stock  of  the  PFIC  the 
adjusted  basis  of  the  actual  owner  of  the 
stock  of  the  PFIC  is  increased  by  the 
amount  of  gain  recognized  by  the 
electing  shareholder.  An  electing 
shareholder  shall  not  adjust  the  basis  of 
any  stock  with  respect  to  which  the 
shareholder  realized  a  loss  on  the 
deemed  sale. 

(2)  Adjustment  to  basis  for  section 
1293  inclusion.  For  purposes  of 
determining  the  amount  of  gain  on  the 
deemed  sale,  the  adjusted  basis  of  the 
stock  includes  the  electing  shareholder's 
section  1293(a)  inclusion  that  is 
attributable  to  the  period  beginning  with 
the  first  day  of  the  PFICs  taxable  year 
as  a  QEF  and  ending  v^'h  the 
qualification  date. 

(0  Treatment  of  holding  period.  For 
purposes  of  applying  sections  1291 
through  1297  to  the  electing  shareholder 
after  the  deemed  sale,  the  electing 
shareholder's  holding  period  of  the  stock 
of  the  PFIC  begins  on  the  qualification 
date  without  regard  to  whether  it 
recognized  gain  on  the  deemed  sale;  for 
other  purposes  of  the  Internal  Revenue 
Code  and  regulations,  the  electing 
shareholder's  holding  period  of  the  stock 
of  the  PFIC  includes  the  period  the 
electing  shareholder  owned  or  was 
considered  to  own  the  stock  of  the  QEF 
prior  to  the  quahfication  date. 

§  1.12S5-1T    [RemovedJ 
Par.  5.  Section  1.1295-lT  is  removed. 

PART  602— 0MB  CONTROL  NUMEE.R3 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  6.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  7.  Section  601.102(c)  is  amended 
by  removing  the  entry  in  the  table  for 
§  1.1291-OT,  adding  an  entry  in  the  table 
for  §  1.1291-9T  and  revising  the  entry  for 
§  1.1291-lOT  to  read  as  follows: 

§602.101     0MB  control  niimb«rs. 

***** 

(c)  •  •  • 


CFR  part  Of  sectKsn  wtiere  Ktentrfie<j 


CoTTont 
0MB 

control  No. 


•  '29V9T _.. 

1.1291-10T 


1545-1304 
1545-1028 
1545-1304 


David  G.  Blattoer, 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  |anuar>'  24.  1992. 
Kenneth  VV.  Gideon, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  92-erm  Filpd  3-31-92:  8  45  ami 
BILLpM<5  code  4«30-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

!  PP  Of  3«24,  P9  0F3841,  PP  0F3864/R1143; 
FRL-4053-21Q02 

RIN  2070  AB-78 

Pesticide  Tolerances  for  Aluminum 
Tris(O-Ethylphosphonate) 

agency:  Environmental  Protection 

.•Xgency  (EPA). 
action:  Final  rule. 

summary:  This  document  establishes 
tolerances  for  residues  of  the  fungicide 
fosetyl-Al  (aluminum  trisfO- 
ethylphosphonate))  in  or  on  the  raw 
agricultural  commodities  (RACs)  leafy 
vegetables  [except  brassica  vegetables), 
brassica  (cole)  leafy  vegetables,  and  dry 
bulb  onions.  This  regulation  to  establish 
the  maximum  permissible  levels  for 
residues  of  the  fungicide  in  or  on  these 
commodities  was  requested  in  petitions 
submitted  by  Rhone-Poulenc  Ag  Co. 
EFFECTIVE  DATE:  This  regulation 
bei  Tr-es  effective  April  1,  1992. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  [PP  0F3824,  PP  0F3841,  PP 
0F3^4/R1143],  may  be  submitted  to: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  rm.  3708,  401  M  St., 
SW.,  Washington,  DC  20460, 
FOR  FURTHER  INFORMATION  CCMTACT:  By 
mail:  Cy.ri.h<a  Giles-Parker.  Prodact 
Manager  (PM)  22,  Registration  Division, 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm.  229, 
CM  *2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA  22202,  (703)-305-5540, 
SUPPl^MENTARY  INFORMATION:  RP.A 
issued  the  following  notices  m  the 
Federal  Register  which  announced  that 
tr.e  Rnone-Pouienc  Ag  Co..  P  O.  Box 
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i:.01-5,  2  T.  \V.  .AJexander  Drive. 
Research  Triangle  Park.  NC  27709.  had 
pubmitled  pesticide  petitions  (PP)  to 
EP.-\  requesting  that  the  Administrator, 
parsuant  to  section  -WSid)  of  the  Federal 
Food.  Drug,  and  Cos.Tietic  Act  (FTDCA) 
(21  U  S.C.  346a(d!).  establish  tolerances 
in  40  CFR  180415  for  the  fungicide 
fosetyl-Al  (aluminum  tris(0- 
ethylphopphnnate))  in  or  on  the 
following  raw  agncultural  comir.odities: 

1.  PP0F3824.  In  the  Federal  Register  of 
February  22,  1990  (55  FR  6311),  Rhone- 
Pouienc  Ag  Co.  requested  the 
cstablishmen;  of  tolerances  for  the 
fungicide  as  follows:  celery  at  60  parts 
per  million  (ppm).  lettuce  at  35  pprn.  and 
spinach  at  2  ppm.  In  the  Federal  Register 
of  December  13,  1961  (56  FR  657u5), 
Rhone-Poulcnc  amended  the  petition  by 
requesting  the  establishment  of  a 
tolerance  of  80  ppm  for  the  leafy 
vegetables  group  (except  brassica 
vegetables). 

2.  PP0F3841.  In  the  Federal  Register  of 
June  29,  1990  (55  FR  26752),  Rhone- 
Poulenc  Ag  Co.  proposed  a  tolerance  of 
45  ppm  for  the  brassica  crop  group.  In 
the  Federal  Register  cf  ]anuary  15,  1992 
(57  FR  1732J,  Fvhone-Poulenc  amended 
the  petition  to  request  a  tolerance  of  55 
ppm  for  the  brassica  crop  grnup 

3.  PP0F3864.  In  the  Federal  Register  of 
I  ily  18.  1990  (55  FR  29267).  Rhone- 
Poulenc  Ag  Co.  requested  the 
establishment  of  a  tolerance  of  0.50  ppm 
en  dry  bulb  onions. 

There  were  no  com.ments  received  in 
response  to  these  notices  of  filing. 

The  data  submitted  in  the  petitions 
and  all  other  relevant  materia!  have 
been  evaluated  Ba.sed  on  a  review  of 
this  information,  the  .A,ggncy  concludes 
that  the  establishment  of  these 
tolerances  will  protect  the  public  health. 

The  toxicology  data  considered  in 
support  of  the  tolerances  include: 

1.  A  rat  acute  oral  study  with  an  LDso 
of  5.4  grams  (g)/kilogram  (kg), 

2.  A  mouse  acute  oral  study  with  an 
LDso  of  3.4  g/kg, 

3.  A  90-day  rat  feeding  study  with  a 
no-cbserved-effect  level  (NOEL)  of  5,000 
ppm. 

4.  A  90-ddy  dog  feeding  study  with  a 
NOEL  of  10,000  ppm. 

5.  A  21-day  rabbit  dermal  study  with  a 
NOEL  of  1,5  g/kg/day  (the  highest  dose 
tested  (FiDT)). 

6.  A  carcinogenicity  shidy  in  mice 
with  no  carcinogenic  effects  observed  at 
any  dose  level  under  the  conditions  of 
the  study  (the  highest  dose  tested  was 
2.857/4,286  milligrams  (mg)/kg  body 
weight  (bwtj/day), 

7.  A  rat  chronic  feeding/ 
carcinogenicity  study  with  a  NOEL  of 
8.000  ppm  (400  mg/kg  bwf/day]  for 


s\'stemic  effects  (carcinogenic  effrrfs 
observed  are  discussed  beicw' 

8,  A  dog  feeding  study  vvth  a  N( 'F.I.  .if 
10,000  ppm  (250  mg/kg  hwi,  dav  1, 

9,  A  reproducticm  study  in  rats  with  a 
NOEL  of  300  mg/kg  bwt/day. 

10.  Teratology  studies  in  rabbits  and 
rats  with  teratogenic  NOELs  of  500  mg/ 
kg/day  and  1.000  mg'ks/day. 
respectively. 

11.  Ames  mutagenicity  assays,  £".  coli 
phage  induction  tests,  micronucleus 
tests  in  mice,  DNA  repair  tests  using  E. 
coli,  and  Saccharomyces  cervisiae  yeast 
assay  that  were  negative. 

As  stated  in  a  notice  published  in  the 
Federal  Register  of  November  2. 1983  (48 
FR  50532),  carcinogenic  effects  were 
noted  in  the  rat  chronic  feeding/ 
carcinogenicity  study.  In  this  study, 
Charles  River  CD  rats  were  dosed  with 
aluminum  trisfO-ethylphosphonate)  at 
levels  of  0,  2.000,  8.000,  and  40,000/ 
30,000  ppm  (0. 100,  400,  and  2,000/1,500 
mg/kg  bwt/day).  The  40,000  ppm  dose 
was  reduced  to  30,000  ppm  after  2  weeks 
following  observations  of  staining  of  the 
abdominal  fur  and  red  coloration  of  the 
urine  at  40.000  ppm  (2,000  mg/kg  bwl/ 
day). 

The  highest  dose  level  of  the  chemical 
tested  in  the  male  Charles  River  CD-I 
rats  (2,000/1,500  mg/kg  bwt/day)  in  this 
study  appears  to  approximate  a 
maximum  tolerated  dose  (MTD)  based 
on  the  finding  of  urinary  bladder 
hyperplasia  at  this  dose.  Similarly,  an 
MTD  level  appeared  to  be  satisfied  in 
the  female  Charles  River  CD-I  rats  at 
the  high-dose  level  of  2,000  mg/kg  bwt/ 
day  during  the  first  2  weeks  of  the 
carcinogenicity/chronic  feeding  study, 
before  the  dose  level  was  reduced  to 
1,500  mg/kg  bwt/day. 

The  study  demonstrates  a 
significantly  elevated  incidence  of 
urinary  bladder  tumors  (adenomas  and 
carcinomas  combined)  at  the  highest 
dose  level  tested  (2,000/1,500  mg/kg)  in 
male  Charles  River  CD-I  rats.  The 
tumors  were  mainly  seen  in  surviving 
males  at  the  time  of  terminal  sacrifice. 
The  original  pathological  diagnosis  of 
these  tumors  was  independently 
confirmed  by  another  consulting 
pathologist,  who  also  reported  an 
elevated  incidence  of  urinary  bladder 
hyperplasia  in  high-dose  male  rats.  No 
increase  in  the  incidence  of  urinary 
bladder  tumors  was  observed  in  female 
rats. 

The  Agency  has  concluded  that  the 
available  data  provide  limited  evidence 
of  the  carcinogenicity  of  fosetyl-Al  in 
male  rats  and  has  classified  the 
pesticide  as  a  Category  C  carcinogen 
(possible  human  carcinogen  with  limited 
evidence  of  carcinogenicity  in  animals) 
in  accordance  with  proposed  .Agency 


cuidelines,  published  in  the  Federal 
Register  of  November  23. 1984  (49  FR 
46294).  Based  on  a  review  of  the  Health 
Effects  Division  Peer  Review  Committee 
for  Carcinogenicity  of  the  Office  of 
Pesticide  Programs,  the  Agency  has 
determined  that  a  quantitative  risk 
assessment  is  not  appropriate  for  the 
following  reasons: 

1.  The  carcinogenic  response  observed 
with  this  chemical  was  confined  solely 
to  the  high-dose  males  at  one  site 
(urinary  bladder)  in  rats.  The  recent 
data  of  a  90-day  feeding  study  of  fosetyl- 
Al  in  rats  also  showed  a  strong 
association  between  the  presence  of 
uroliths  in  the  urinary  bladder  and  the 
incidence  of  urinary  bladder  hyperplasia 
in  treated  rats. 

2.  The  tumor  response  was  primarily 
due  to  an  increase  in  benign  tumors. 

3.  The  tumors  were  seen  only  in 
surviving  animals  at  the  time  of  terminal 
sacrifice. 

4.  The  carcinogenic  effects  were 
observed  oidy  at  unusually  high  doses 
which  exceed  the  commonly  used  limit 
dose  of  1,000  mg/kg/day  recommended 
as  an  upper-limiting  dose  for  bioassays. 

5.  The  chemical  was  not  carcinogenic 
when  administered  in  the  diet  to  Charles 
River  CD-I  mice  at  dose  levels  ranging 
from  2,500  to  30,000  ppm  (357  to  4.288 
mg/kg  bwt/day). 

6.  Fosetyl-Al  was  not  mutagenic  in 
eight  well  conducted  genotoxic  assays. 

Since  the  increase  in  the  bladder 
tumor  incidence  was  limited  only  to 
male  rats  at  doses  well  above  the  limit 
dose  (1,000  mg/kg  bwt/day  for 
carcinogenicity  studies),  EPA  believes 
that  no  significant  cancer  risk  would  be 
posed  to  humans.  Therefore,  the 
standard  risk  assessment  approach  of 
using  the  Reference  Dose  (RfD)  based  on 
systemic  toxicity  was  applied  to  fosetyl- 
Al. 

Using  a  100-fold  safety  factor  and  the 
NOEL  of  250  mg/kg  bwt/day  determined 
by  the  most  sensitive  species  from  the  2- 
year  dog  feeding  study,  the  RfD  is  3.0 
mg/kg  bwt/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  the  established  and  proposed 
tolerances  is  0.044157  mg/kg  bwt/day 
and  utilizes  1.472  percent  of  the  RfD. 
Previous  tolerances  have  been 
established  for  fosetyl-Al  (aluminum 
tris(O-ethylphosphonate))  in  asparagus, 
caneberries,  citrus,  fresh  ginseng  root, 
pineapples,  and  pineapple  forage  and 
fodder. 

The  metabolism  of  aluminum  tris(0-^ 
ethylphosphonate)  in  plants  is 
adequately  understood.  No  animal  feed 
items  are  associated  with  these 
petitions;  therefore,  there  is  no 
reasonable  expectation  of  secondary 
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residues  occurring  in  milk.  eggs,  and 
meat  of  livestock  or  poultry. 

The  nature  of  the  residue  is 
adequately  understood,  and  an 
adequate  analytical  method,  gas-liquid 
chromatography,  is  available  for 
enforcement  purposes.  Because  of  the 
long  lead  time  from  establishing  these 
tolerances  to  publication  of  the 
enforcement  methodology  in  the 
Pesticide  Analytical  Manual,  Vol.  II.  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from: 

Calvin  Furlow,  Public  Information 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs,      ' 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  242, 
CM  «2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA  22202.  (703)-305-4432. 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerances 
are  sought.  Based  on  the  information 
and  data  considered,  the  Agency 
concludes  that  the  establishment  of  the 
tolerances  will  protect  the  public  health. 
Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  t>ie  objections.  If  a  hearing 
is  requested,  the  objections  must  include 
a  statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested  and  the 
requestor's  contentions  on  each  such 
issue.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact:  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  on  or  more 
of  such  issues  in  favor  of  the  requestor, 
taking  into  account  uncontested  claims 
or  facts  to  the  contrary:  and  resolution 
of  the  factual  is8ue(s)  in  the  manner 
sought  by  the  requestor  would  be 
adequate  to  justify  the  action  requested. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 


requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  March  12. 1992. 

Douglas  D.  Campt 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is  amended 

as  follows' 

PAHT  J80— lAMENDLO] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.415,  by  amending 
paragraph  (a)  in  the  table  therein  by 
adding  and  alphabetically  inserting 
entries  for  the  raw  agricultural 
commodities,  to  read  as  follows: 

§  18C  4  '  ^     Aluminum  trls(0- 

etby  ps^'osprionate);  tolcances  fee  residues 


Commodities 


Parts  per 
million 


Brassica  (coie)  leafy  vegetables  group.. 

•  •  •  • 

Leafy    vegetat>les    (except    txasstca 

vegetables)  group 

Onions,  dry  txilb _„. _.„.„ 


55 


80 
0.5 
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FEDERAL  COMMUNJCATtONS 

COMMISSiOS 

4  7  CFR  Part  64 

fCC  :  c   K'"  No  91-35;  FCC  92-10H 

Ope^a'c  S^"'  ce  Access  ana  Pay 
T  e  i  e  p  *'•■  o  r  e  C  o '-"  o  e  ^  s  a  *  i  o  •" 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule:  Order  granting  stay 

requests  in  part. 

SUMMARY:  This  order  temporarily  stays, 
in  part,  the  compliance  dates  in  §  64.704 
(c)  and  (d),  which  require,  respectively, 
the  unblocking  of  equal  access 
("lOXXX")  codes  by  call  aggregators 
and  the  establishment  of  800  or  950 


access  numbers  by  all  operator  service 
providers  ("OSPs").  The  ongmal 
deadline  for  com.pliance  with  portions  of 
these  rules  was  six  months  after  the 
effective  date  of  the  rules,  or  March  16, 
1992.  Parties  asked  the  Commission  to 
stay  the  compliance  dates  in  §  64.704(c) 
for  call  aggregators  and  §  64.704fd)  as 
applied  to  "store-and-forward"  OSPs 
until  the  Commission  rules  on  pending 
petitions  for  reconsideration  or  waiver. 
With  this  order,  the  Commission  stays 
§  64.704(c)  compliance  for  all 
aggregators  subject  thereto  and 
§  64.704(d)  compliance  as  to  OSPs  who 
provide  only  a  store-and-forward 
service.  The  stay  shall  remain  in  effect 
until  the  Commission  rules  on  the 
pending  reconsideration  petitions 
regarding  lOXXX  unblocking  and  the 
waiver  requests  regarding  the 
establishment  of  800  or  9.50  access  by 
store-and-forward  OSF^s 

EFFECTIVE  DATE:  March  12. 1992. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Kurt  A.  Schroeder,  Enforcement 
Division,  Common  Carrier  Bureau,  (202) 
632-^887, 

SUPPLEMENTARY  INFORMATION: 
Order 

Adopted:  March  12,  1992.  Released:  March 
13. 1992. 

By  the  Commission: 

1.  On  January  6,  1992  and  January  31, 
1992,  the  American  Public 
Communications  Council  ("APCC")  filed 
motions  requesting  that  we  partially 
stay  the  compliance  dates  in  Sections 
64.704  (c)  and  (d)  of  our  pjles, '  These 
provisions  require  call  aggregators  to 
unblock  equal  access  ("lOXXX")  codes 
according  to  a  phased  schedule  and 
require  all  operator  service  providers 
("OSPs")  to  establish  800  or  950  access 
numbers.  The  deadline  for  compliance 
with  certain  lOXXX  unblocking 
requirements  and  the  800/950  access 
provision  is  six  months  after  the 


'  47  CFR  64.704(c),  (d)  These  provisions  were 
adopted  in  Policies  and  Rules  Concerning  Operator 
Service  Access  and  Pay  Telephone  Compensation. 
CC  Docket  No.  91-35:  Report  and  Order  (56  FR 
40793,  Auj?u5l  16.  1991)  and  Further  Notice  of 
Proposed  Rule  Making.  6  FCC  Red  4736  (19<)1)  (5fl  FR 
40844.  August  16.  1991)  (hereinafter  Report  and 
Order),  petitions  for  reconsideration  pending.  In 
addition.  t)etween  February  10  and  February  27. 
1992.  IMR  Capital  Corp.,  Dennison  Group  Ltd.. 
American  Paytel.  Tri-County.  Inc..  M  »  M 
Telecommunications,  Inc.,  National  Telecoin  Corp., 
Coin  Op  Phone  Service  of  New  Jersey,  and  4M 
Communications  Inc.  filed  motions  requesting  that 
we  stay  Section  64.704(c).  We  will  act  on  these 
motions  herein  only  to  the  extent  that  the  requested 
stay  would  coincide  with  the  period  of  time 
requested  by  APCC,  i.e.,  pending  a  decision  on  the 
APCC  reconsideration  petition.  We  will  separately 
consider  any  requests  for  a  stay  beyond  this  period. 
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effective  date  of  the  ruJes,  cr  March  16, 
1992. 

2.  APCC  requests  that  we  sti3y  the 
lOXXX  unblocking  requirement  until  we 
rule  on  the  issues  raised  in  its  petition 
for  reconsideration  *  and  that  we  stay 
the  800/950  requirement  with  regard  *o 
"store-and-forward"  ["SSF")  OSPs  untU 
\.e  decide  whether  that  requirement 
should  be  waived  for  such  OSPs.  In  the 
Report  and  Order,  we  agreed  "in 
principle"  that  payphone  owners  who 
are  considered  OSPs  should  not  have  to 
establish  800  or  950  access,  but  we 
invited  store-and-forward  OSPs  to 
submit  waiver  requests  regarding  that 
requirement  so  that  we  could  consider 
the  circumstances  of  all  SSF  OSPs  and 
not  si.mply  payphones.^ 

3.  In  determining  whether  to  grant  a 
stay  req'icst,  an  important  factor  to 
consider  is  whether  a  stay  would  be  in 
the  public  interest.*  The  issues 
implicated  by  the  instant  stay  requests, 
lOXXX  unblocking  and  the 
establishmeat  of  800  or  950  access  by 
S&F  OSPs.  have  been  raised  in  pending 
petitions  for  reconsiderahon  or  waiver 
We  believe  the  public  interest  would 
best  be  served  by  ruling  on  the  petitions 
before  requiring  the  affected  parties  to 
take  actions  to  comply  with  the 
requirements  at  issue,  Because  we  will 
soon  act  on  those  petitions,  we  shall,  in 
our  discretion,  stay  |  64.704(c) 
compliance  for  all  aggregators  subject 
thereto  and  §  64.704(d)  compliance  as  to 
OSPs  who  provide  only  a  store-and- 
forward  service.  The  stay  shall  rem.ain 
in  effect  until  we  rule  on  the  pending 
reconsideration  petitions  regarding 
lOXXX  unblocking  and  the  waiver 
requests  regarding  the  establishment  of 
800  or  95C  access  by  SAF  OSPs,' 


'  The  Americjn  Tplephonp  and  Telegraph  Co. 
("ATST")  and  the  United  States  Telephone 
Association  filed  oppo«itions  to  APCCs  motion  for 
partial  slay  of  thp  lOXXX  unblocking  requiremenL 

'  Report  and  Oi^er,  6  FCC  Red  at  4744  .APCC  has 
filed  a  peUtion  for  waiver  of  this  requirement  as 
applied  to  S*F  OSPs,  Sec  Pe'ition  for  Waiver,  filed 
by  APCC  an  [anuary-  31. 1992.  Other  parties  have 
filed  similar  petitions. 

*  See  Virgtnia  Petroleom  Jobbers  Aas'n  ».  Federal 
Power  001^.11 h.  2.W  f.2d  921.  9i:5  (DC.  Cir.  1958) 
[the  public  mteresi  is  necessarily  a  "cr\icial"  factor 
in  proceedings  Involving  the  atlministration  of 
regulatory  statutes  designca  to  promote  the  public 
interest;  other  factors  also  relevant) 

'  Regarding  ATSTs  argument  that  a  !'.->v  is  nc^  in 
the  public  interest  bfcause  it  would  t,hwar!  'hp 
legislative  intent  of  the  Ttiephone  Optrstur 
Consumer  Services  Improvement  Ac!  of  199().  Pub 
L  .No  101-435.  104  Stat.  9*16  (1990)  (codified  at  47 
U  S  C-  226),  we  note  that  this  slay  is  temporary 
because  we  will  soon  act  or.  the  p«tition«  for 
reconsideration  and.  in  any  event,  the  provisions 
that  we  are  »»aym«  are  not  requirvii  by  the  stu'utp 


4.  Accordingly.  It  is  Ordered,  pursuant 
to  section  4fi)  of  the  Communications 
Act  of  1934.  as  amended,  47  U.S.C. 
l>l(i),  that  the  motions  for  stay  filed  by 
the  American  P'ablic  Communications 
CouncJl  on  January  6,  1992  and  January 
31, 1992,  ana  by  the  parties  named  in 
footnote  1  ARE  GRA.\TEDto  the  extent 
indicated  herein 

5.  It  IS  Further  Ordered,  P-arsuant  to 

§  1, 103(a)  of  the  Commission's  rules.  47 
CFR  1  103fa),  that  this  Order  is  Effective 
March  12.  1992. 

Federal  Cammunications  Comniission. 

Donna  R.  Searcy, 

Secretary'. 

[FR  Doc.  92-7249  Filed  3-31-^2;  8:45  am] 

BILUNO  CODE  6712-01-11 


47  CFR  Part  73 

iMM  Dochet  No.  90-129:  RM-70:4, 
7290,  RM-7413! 


RM- 


Radio  Broadcasting  Services; 
Coiumbis  and  Dothan.  AL;  Gracevilte, 
Santa  Rosa  Beach,  and  Sprlngtield.  FL 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Chu.inel  271 C3  for  Channel  272A  at 
Santa  Rosa  Beach.  Florida,  and  modifies 
the  license  for  Station  WWAV(FM)  to 
specify  operation  on  the  higher  class 
channel;  substitutes  Channel  26aA.  for 
Channel  271A  at  Graceville.  Florida,  and 
modifies  the  construction  permit  for 
Station  WYDA(FM)  to  specify  on 
Channel  269A,  and  substitutes  Channel 
267A  for  Channel  270A  at  Springfield. 
Florida,  and  modifies  the  construction 
permit  for  Station  WYOOfFNi]  to 
•pecify  operation  on  Channel  267A,  at 
the  request  of  Emerald  Coast 
Communications,  Inc,  (RM-7084}.  See  55 
FR  10789,  March  23,  1990,  and 
Supplementary  Information,  infra. 
EFFECTIVE  DATE:  May  11.  1992. 
FOR  FURTHER  INFOHMATtON  COMTACT: 
Nancy  J,  V. a:;s,  Mns--  Wv  :\:i  Bureau, 
(202)  634-6,5:!r) 

SUPPLEMENTARY  ISFORMATIOK:  This  iS  8 
synopijis  of  tr.c  Comm  ss.on's  First 
Report  and  Order,  MM  Docket  No.  90- 
129,  adopted  March  17,  1992,  and 
released  March  25,  1992.  The  full  text  of 
this  Com.mission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC' 
Dockets  Branch  (room  230],  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  rnntraclors,  Downtov^Ti  C^py 


Center,  (2C2)  452-1422, 1714  21st  Street. 
NW..  Washington,  DC  20036. 

Channel  271 03  can  be  allotted  to 
Santa  Rosa  Beech  in  compliance  with 
the  minimum  distance  separation 
requirements  of  the  Commission's  rules, 
with  a  site  restriction  11.7  kilometers 
(7.3  miles)  west.  The  coordinates  are 
North  Latihide  30-22-31  and  West 
Longitude  86-21-00.  Channel  269A  can 
be  allotted  to  Graceville  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  the 
site  specified  in  the  construction  permit 
for  Station  WYDAfFM)  at  Graceville. 
The  coordinates  are  North  Latitnde  30- 
57-13  and  West  Longitude  85-30-06. 
Channel  267A  can  be  allotted  to 
Springfield  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  the  site 
specified  in  the  construction  permit  for 
Station  WY0O(FM)  at  Springfield.  The 
coordinates  are  North  Latitude  30-12-30 
and  West  Longitude  85-33-41.  The 
remaining  proposals  in  this  docket  will 
be  addressed  in  a  forthcoming  action. 

List  of  Subjects  ir  V  f^K  Ft-*  "^ 

Radio  broadcasting. 

PAFT  73  — [AMENOFD] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

t  ''3  202     ■  Arnerioec! 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  272A  and  adding 
Charmel  271C3  at  Santa  Rosa  Beach,  by 
removing  Channel  271A  and  adding 
Channel  269A  at  Graceville,  and  by 
removing  Channel  270A  and  adding 
Channel  267A  at  Springfield. 

Federal  Commurications  Commission. 
Nfichael  C.  Ruger, 

Acting  Chief.  Allocaticxns  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  92-7449  Filed  3-31-92;  8;45  am) 

BILLING  COOE  tru-OI-H 


4^  CFR  P.3rt  :^3 


^WM  Doc- el  l.c    6 


«M'-''877) 


Television  DroaScasttnc  Service*. 
Sprlngdaie,  AR 

agency:  federal  Communications 

Commission. 
ACTION  Final  rule. 


summary:  This  document  allots  UHF 
television  Channel  57  to  Springdale. 
Arkansas,  as  that  commimity's  first 
local  television  broadcast  service,  in 
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response  to  a  petition  for  rule  making 
filed  on  behalf  of  Total  Life  Community 
Educpl'onal  Foundation.  See  57  FR  866, 
January  9, 1992.  Coordinates  used  for 
Channel  57  at  Springdale  are  36-11-00 
and  94-08-18 

Although  the  Commission  has 
imposed  a  freeze  on  TV  allotments  or 
applications  therefor  in  specified 
metropolitan  areas,  pending  the  outcome 
of  an  inquiry  into  the  uses  of  advanced 
television  systems  (ATV)  in 
broadcasting,  this  proposal  is  not 
affected  thereby.  With  this  action,  the 
proceeding  is  terminated. 
EFFECTIVE  DATE  May  11.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
.\dncy  jo>Tier,  Mass  Media  Bureau,  (202) 
634-6530. 

supt>i.EMENTARV  INFORMATION:  This  is  a 
svnupsis  01  ihe  Commission's  Report 
and  Order,  MM  Docket  No.  91-363, 
adopted  March  16, 1992,  and  released 
March  25, 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  {room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center.  (202)  452-1422, 
1714  21st  Street.  NW.,  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

PART  73-«.».^ii.'C£D 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.606    [Amended] 

2.  Section  73.606(b),  the  Table  of  TV 
Allotments  under  Arkansas,  is  amended 
by  adding  Springdale,  Channel  57. 

Federal  Communications  Commission. 

Michael  C  Ruger, 

Acting  Chief.  AJ heat  ions  Branch.  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

[FR  Doc.  92-7447  Filed  3-31-92:  8:45  am) 

B1LLIN0  CO0£  871i-01-«l 


47  CFR  Part  73 

IMMDocke'No   9  1 -297.  RM-7709! 

Te'evision  B.-oadcastiig  Services, 
Sr»yder,  TX 

agency:  Federal  Communications 

C  i'r-.;59ion. 

action:  Final  rule.  ' 

summary:  The  Commission,  at  the 
request  of  Ramar  Communications,  Inc.. 


allots  UFff  Channel  17  to  Snyder.  Texas. 
See  56  FR  51870,  October  16, 1991.    . 
Channel  17  can  be  allotted  to  Snyder 
with  a  minus  offset  consistent  with  the 
minimum  distance  separation 
requirements  of  §  73.610  and  73.698  of 
the  Commission's  Rules  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  the  allotment  of  Channel 
17  at  Snyder  are  32^3-36  and  100-54- 
42.  The  allotment  of  Channel  17  at 
Snyder  is  not  affected  by  the  temporary 
freeze  on  new  television  allotment  in 
certain  metropolitan  areas.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  May  11,  1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Pamela  Blumenthal,  Mass  Mec.^ 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-297, 
adopted  March  17, 1992,  and  released 
March  25, 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422. 
1714  21st  Street.  NW..  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 
Television  broadcasting. 

PART  73— AMENDED 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 


V' 


uthorily-:  47  U  S.C  154,  303. 

§73.606    [Amended] 

2.  Section  73.606(b),  the  Table  of  TV 
Allotments  under  Texas,  is  amended  by 
adding  Channel  17-,  Snyder. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Actins  Chief.  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  92-7448  Filed  3-31-92;  8:45  am] 

BILUNQ  CODE  6712-01-M 


4-   :rp  Ovt  76 

(MM  Docket  Nos.  91-169  and  85-38;  FCC 

92-611 

CaDie  Television  Tecnnicai  and 
Operational  Requirements 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  As  a  result  of  comments 
received  in  response  to  the  Notice  of 


Proposed  Rulemdi>,inR  in  MM  Docket 
Nos.  91-169  and  85-38.  56  FR  30726  (July 
5. 1991),  the  Commission  adopts 
technical  standards  for  cable  television 
systems,  applicable  to  ail  NTSC 
(National  Television  System.s 
Committee)  video  (or  similar  video 
channel)  downstream  signals  on  all 
cable  channels.  The  intent  of  the  new 
Piles  is  to  define  a  basic  quality  of 
service  to  be  expected  by  cable 
subscribers.  The  Commission  generally 
adopts  its  former  technical  guidelines  as 
rules.  The  Commission  eliminates 
specific  channel  boundary  requirements 
and  periodic  testing  requirements  for 
terminal  isolation.  The  Commission 
adopts  new  standards  for  the  delivery  of 
color  signals  and  of  closed  captioning 
data,  and  also  adopts  an  increased 
signal  level  to  noise  ratio  standard.  The 
Commission  preempts  local  technical 
standards  which  differ  from  the  federal 
standards.  However,  the  Commission 
allows  cable  systems  serving  areas  of 
low  population  density  to  negotiate  with 
their  franchising  authorities  for  certain 
lesser  technical  standards.  In  addition, 
the  Commission  permits  local 
franchising  authorities  to  set  technical 
standards  for  systems  serving  fewer 
than  1.000  subscribers,  so  long  as  such 
standards  do  not  exceed  the  federal 
standards.  The  Commission  places  the 
initial  locus  for  complaint  resolution  at 
the  local  level,  and  requires  cable 
systems  to  have  a  complaint  resolution 
process 

EFFECTIVE  DATE:  [une  30. 1992. 
FOB  FURTHER  INFORMATION  CONTACT 
Barrett  L.  Brick.  Cable  Television 
Branch.  Mass  Media  Bureau,  (202)  632- 
7480-fH73tlssuis].  or  John  Wong.  Cable 
Television  Branch,  Mass  Media  Bureau. 
(202)  254-3420  (technical  issues). 

SUPPl^^MENTARV  INFORMATION:  ThiS  iS  a 

summary  of  the  ComniiSaiL-n  s  Report 
and  Order  in  MM  Docket  Nos.  91-169 
and  85-38,  FCC  92-61,  adopted  February 
13. 1992.  and  released  March  4,  1992. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street,  NW..  Washington,  DC. 
The  complete  test  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center.  (202)  452-1422. 

Summar\  of  Report  and  Order 

1.  In  this  Report  and  Order,  the 
Commission  adopts  new  technicdl 
standards  for  cable  television  systems. 
The  intent  of  the  new  standards  is  to 
define  a  basic  technical  quality  of 
service  cable  subscribers  are  entitled  to 
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receive.  The  new  standards  are 
applicable  to  all  NTSC  video  (or  similar 
video  channel)  downstream  signals, 
both  to  further  the  efficiency  of  both 
franchising  authorities  and  the 
Commission  in  meeting  their  statutory 
responsibilities,  and  also  to  ensure  that 
signal  quality  is  uniform  for  all  video 
channels  on  a  cable  system.  Cable 
operators  are  not  required  to  take 
extraordinary  measures  to  improve  upon 
signals  over  which  the  operator  has  no 
control.  No  standards  are  adopted  for 
non-NTSC  video  signals  or  for  HDT\' 
signals. 

2.  Obsolete  guidelines — i.e.,  specific 
channel  boundary  requirements  and 
testing  requirements  for  terminal 
isolation — are  eliminated.  The 
Commission  simply  requires  that  cable 
operators  deliver  signals  usable  by 
subscribers  with  NTSC  television 
receivers,  and  that  cable  operators  may 
rely  upon  manufacturers  specifications 
that  equipment  will  provide  terminal 
isolation  of  18  dB. 

3.  In  a  number  of  cases,  existing 
technical  guidelines  are  adopted  as 
standards,  with  little  or  no  modification. 
These  are  standards  for  aural  carrier 
levels,  aural  center  frequency,  and 
amplitude  characteristic.  In  other  cases, 
existing  technical  guidelines  are 
adopted  as  standards  with  minor 
modification.  These  are  standards  for 
signal  level  to  coherent  disturbances 
T3UQ.  hum.  modulations,  and  testing 
requirements. 

4.  The  Commission  adopts  a  visual 
signal  level  standard  of  3  dBmV  (1,41 
millivolts  across  an  impedance  of  75 
ohms),  as  measured  at  the  end  of  a  IIX)- 
foot  cable  drop  that  is  connected  to  the 
subscriber  tap,  and  no  less  than  0  dBmV 
(1  millivolt  across  an  impedance  of  75 
ohms)  at  any  subscriber  terminal. 
During  any  24-hour  period,  each 
channel's  visual  signal  level  should  be 
within  a  range  of  8  dB:  the  level  should 
be  maintained  wilhm  3  dB  of  any 
adjacent  channel:  and  wiihm  10  dB  of 
any  other  channel  up  to  an  upper 
frequency  limit  of  300  MHz.  The 
Commission  adopts  a  signal  level  to 
undesired  noise  ratio  of  43  dB.  to  be 
achieved  incrementally  within  three 
years, 

5.  The  Commission  adopts  three 
standards  regarding  the  color  portion  of 
television  signals:  the  level  of 
differential  gain  shall  be  no  greater  than 
20%;  the  level  of  differential  phase  shall 
not  exceed  10  degrees;  and  the 
chrominance-luminance  delay  inequality 
shall  be  within  170  nanoseconds. 

6.  The  Commission  adopts  standards 
for  the  delivery  of  closed  captioning 
data.  The  Commission  prohibits  the 
deliberate  removal  of  closed  captioning 


data  delivered  to  subscribers  and 
effective  July  1.  1993,  all  cable  systems 
m.ust  deliver  closed  captioning  data 
intact  to  subscribers 

7.  The  Commission  preempts  local 
standards  which  differ  from  the 
Commission's.  However,  franchising ' 
rf  jthonties  overseeing  systems  serving 
fewer  than  1,000  subscribers  may  set 
technical  standards  for  such  systems,  so 
long  as  such  standards  are  not  more 
stringent  than  the  Commission's.  In 
addition,  franchising  authorities  of 
systems  serving  rural  areas  may  set 
lesser  technical  standards  in  the  areas 
of  visual  signal  level,  signal  level  to 
noise  ratio,  hum  modulations,  ratio  of 
visual  signal  level  to  coherent 
disturbances,  and  color  signals. 

8.  The  Commission  designates  local 
franchising  authorities  as  the  initial 
locus  of  signal  quahty  complaints,  and 
requires  cable  systems  operators  to 
implement  a  complaint  resolution 
process  with  regard  to  signal  quality. 
The  Commission  will  concentrate  on 
resolving  intractable  systemic  reception 
problems  brought  to  its  attention  by 
local  authorities. 

Regulatory  nexibility  Act  Final 
Analysis 

9.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  a  final  regulatory 
flexibility  analysis  has  been  prepared.  It 
is  available  for  public  viewing  as  part  of 
the  full  text  of  this  decision,  which  may 
be  obtained  from  the  Commission  or  its 
copy  contractor. 

Paperwork  Reduction 

10  Public  recordkeeping  for  §  76.305 
(3060-0316)  is  estimated  to  average  40 
minutes  per  week  on  cable  systems  with 
over  1,000  subscribers.  Public  reporting 
burden  for  §  76.601  (306Q-0289)  is 
estimated  to  average  74  hours  per  year 
for  performance  tests.  Public 
recordkeeping  for  §  76.607  is  estimated 
to  average  27  hours  per  year.  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communicafions 
Commission,  Office  of  Managing 
Director.  Paperwork  Reduction  Project, 
Washington,  DC  20554,  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Proiect  (3060-033316/0289/ 
xxxx),  'VV'ashington,  DC  20503. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 
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Amend  .J  1 1 


I  ex  I 


Part  76  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows 

PART  76-t AMENDED) 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  Sees.  2,  3,  4.  301,  303,  307.  308. 
309.  48  Stat.,  as  amended.  1064. 1065. 1066, 
1081,  1082,  1083,  1084,  1085;  47  U.S.C.  152, 153, 
154,  301,  303,  307,  308,  309. 

2.  Section  76.5  is  amended  by  adding 
paragraph  fiil  tn  read  as  follows: 

S  76.5    DeIiniUon&. 


(jj)  Rural  area.  A  community  unit  with 
a  density  of  less  than  thirty  households 
per  route  mile  of  coaxial  and/or  fiber 
optic  cable  trunk  and  feeder  line. 

3.  Section  76.305  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 

S  76.305    Records  to  be  mamtalMd  localty 
by  cable  system  operators  for  pubNc 
Inspection. 

[nj  Records  to  be  maintained.  The 
operator  of  every  cable  television 
system  having  1,000  or  more  subscribers 
shall  maintain  for  public  inspection  a 
file  containing  a  copy  of  all  records 
which  are  required  to  be  kept  by 
S  76.207  (political  file);  76.221(f) 
(sponsorship  identifications);  76.79  (EEO 
records  available  for  public  inspection); 
76.225(c)  (commerical  records  for 
children's  programming);  76.601(c) 
(proof-of-performance  test  data);  and 
76.601(e)  (signal  leakage  logs  and  repair 
records). 

•  •        «        «        • 

(c)  The  records  specified  in  paragraph 
(a)  of  this  section  shall  be  retained  for 
the  period  specified  in  §5  76.207, 
76.221(f).  76.79,  76.225(c).  76.601(c),  and 
76.601(e).  respectively. 

•  •        •        *        ft 

4.  Section  76.601  is  revised  and  the 

notp  is  '•pmovpd  •"  rpfid  p'  follows: 

§  76.501    Perlormance  test*. 

(a)  The  operator  of  each  cable 
television  system  shall  be  responsible 
for  insuring  that  each  such  system  is 
designed,  installed,  and  operated  in  a 
manner  that  fully  complies  with  the 
provisions  of  this  subpart.  Each  system 
operator  shall  be  prepared  to  show,  on 
request  by  an  authorized  representative 
of  the  Commission  or  the  local 


ltM2 
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frdn.niser.  tha:  the  system  does,  in  fact, 
comply  with  the  rules. 

(b)  The  operator  of  each  cable 
television  system  shall  maintain  at  its 
local  office  a  current  listing  of  the  cable 
television  channels  which  that  system 
delivers  to  its  subscribers. 

[c]  The  operator  of  each  cable 
television  system  shall  conduct 
complete  performance  tests  of  that 
system  at  least  twice  each  calendar  year 
(at  intervals  not  to  exceed  seven 
months),  unless  otherwise  noted  beiow. 
and  shall  maintain  the  resulting  test 
data  on  file  at  the  operator's  local 
business  office  for  at  least  five  (5)  years. 
The  test  data  shall  be  made  available 
for  inspection  by  the  Commission  or  the 
local  franchiser,  upon  request.  The 
performance  tests  shall  be  directed  at 
determining  the  extent  to  which  the 
system  complies  with  all  the  technical 
standards  set  forth  in  §  76.605(a)  and 
shall  be  as  follows: 

(1)  For  cable  television  sj'stems  with 
1.000  or  more  subscribers  but  with 
12.500  subscnbers  or  less,  proof-of- 
performance  tests  conducted  pursi»aat 
to  this  section  shall  include 
measurements  taken  at  six  (6)  widely 
separated  points  within  each 
mechanically  continuous  set  of  cables 
within  the  cable  television  system. 
Within  the  cable  system,  one  additional 
test  point  shall  be  added  for  every 
additional  12.500  subscribers  or  fraction 
thereof  (e.g..  7  test  pomts  if  12,501  to 
25.000  subscribers;  8  test  points  if  25.001 
to  37.500  subscribers,  etc.].  Such  proof- 
of-performance  test  points  shall  be 
balanced  to  represent  aO  geographic 
areas  served  by  the  cable  system. 
Within  each  mechanically  continuous 
set  of  cables,  at  least  one-third  of  the 
test  points  shall  be  representative  of 
subscriber  terminals  most  distant  from 
the  system  Input  in  terms  of  cable 
length.  The  measurements  may  be  taken 
at  convenient  monitoring  points  in  the 
cable  network:  Provided,  That  data  shall 
be  included  to  relate  the  measured 
performancp  of  the  system  as  would  be 
viewed  from  a  nearby  subscriber 
terminal.  An  identification  of  the 
instruments,  including  the  makes,  model 
numbers,  and  the  most  recent  date  of 
calibration,  a  description  of  the 
procedures  utilized,  and  a  statement  of 
qualifications  of  the  person  performing 
the  tests  shall  be  set  forth. 

(2)  Proof-of-performance  tests  to 
determine  the  extent  to  which  a  cable 
television  system  complies  with  the 
standards  set  forth  in  §  76.605(a)(3),  (4). 
and  (5)  shall  be  made  on  each  of  the 
NTSC  or  similar  video  channels  of  that 
system  Proof-of-performance  tests  for 
all  o I hef  standards  in  fi  7e.605(a]  shall 
bt;  made  on  a  mintmum  -of  four  (4j 


channels  plus  one  additional  channel  for 
every  100  MHz.  or  fraction  thereof,  of 
cable  distribution  system  upper 
frequency  limit  {e.g.,  5  channels  for 
cable  television  systems  with  a  cable 
distribution  system  upper  frequency 
limM  of  101  to  216  MHz:  6  charmels  for 
cable  television  systems  with  a  cable 
distribation  system  upper  frequency 
limit  of  217-360  MHz:  7  channels  for 
cable  television  systems  with  a  cable 
distribution  irpper  frequency  limit  of  300 
to  400  MHz.  etc.).  The  channels  selected 
for  testing  must  be  representative  of  all 
the  channels  within  the  cable  television 
system. 

(3)  "Hie  operator  of  each  cable 
television  system  shall  conduct  semi- 
annual proof-of-performance  lests  of 
that  system,  to  determine  the  extent  to 
which  the  system  complies  with  the 
technicafl  standards  set  forth  in 

5  76.605(a)(4)  as  follows.  The  visual 
signal  level  on  each  channel  shall  be 
measured  and  recorded,  along  with  the 
date  and  time  of  the  measurement,  -once 
every  sixtiours  (at  intervals  of  not  less 
than  five  hours  or  no  more  than  seven 
hours  after  the  previous  measurement), 
to  include  the  warmest  and  the  coldest 
times,  during  a  24-hour  period  in  January 
or  February  and  in  July  or  August. 

(4)  The  operator  of  each  cable 
television  system  shall  conduct  triennial 
proof-of-performance  tests  of  that 
system  to  determine  the  extent  to  which 
the  system  complies  with  the  technical 
standards  set  forth  in  |  76.605(a)  (11). 
(12).  and  (13). 

(d)  Successful  completion  of  the 
performance  tests  required  by  paragraph 
(c)  of  this  section  does  not  relieve  the 
system  of  fhe  obligation  to  comply  with 
al!  pertinent  technical  standards  at  all 
subscriber  terminals.  Additional  tests, 
repeat  tests,  or  tests  involving  specified 
subscriber  terminals  may  be  required  by 
the  Commission  of  the  local  franchiser 
to  secure  compliance  with  the  technical 
standards. 

(e)  Tlie  provisions  of  paragraphs  ^c) 
and  (d)  of  this  section  shall  not  apply  to 
any  cable  television  system  having 
fewer  than  1.600  subscribers:  Provided, 
however,  that  any  cable  television 
system  using  any  frequency  spectrum 
other  than  that  allocated  1o  over-the-air 
television  and  FM  broadcasting  (as 
described  in  §  73.603  and  §  73.210  of  this 
chapter)  is  required  to  conduct  all  tests, 
measurements  and  monitoring  of  signal 
leakage  that  are  required  by  this 
subpart.  A  cable  television  system 
operator  complying  with  the  monitoring, 
logging  md  the  leakage  repair 
requirements  of  S  76.614.  Bbadl  be 
considered  to  have  met  the  requirements 
of  this  paragraph.  However,  (he  leakage 
log,  shall  be  retained  for  five  years 


rather  than  the  two  years  prescribed  in 
§  76.614 

(5)  Section  "6.605  is  amended  by 
revising  paragraphs  (a)  and  fb),  by 
removinj!  the  note  m  paragraph  (a),  by 
revismj?  .Note  (Ij,  by  redeaignating  Note 
(2)  as  Note  (3)  and  by  adding  a  new 
Note  (2)  to  read  as  follows. 

§  76.605    TectinJcal  standards- 

(a)  .A.S  of  December  30.  1392.  unless 
otherwise  noted,  the  foliowme 
requirements  apply  to  the  performance 
of  a  cable  television  system  as 
measured  at  any  subscriber  terminal 
with  a  matched  impedance  at  the 
termination  point  or  at  the  output  of  the 
modulating  or  processing  equipment 
(geirerelH  the  headend)  of  the  cable 
television  system  or  otherwise  as  noted. 
The  reqmrements  are  applicable  to  each 
NTSC  or  similar  video  downstream 
cable  television  channel  m  the  system: 

(1")  The  cable  television  channels 
delivered  lo  the  subscriber  s  terminal 
shall  be  capable  nf  being  received  and 
displayed  by  TV  broadcast  receivers 
used  for  the  off-the-air  reception  of  TV 
broadcast  signals,  as  authorized  under 
part  73  of  this  chapter 

(2)  The  aural  center  frequency  of  the 
aural  carrier  must  be  4.5  MHz  ±  5  kHz 
above  the  frequency  of  the  visual  earner 
at  the  output  of  the  modulating  or 
processing  equipment  of  a  cable 
television  system,  and  at  the  subscriber 
terminal. 

(3)  The  visual  signal  level,  across  a 
terminating  impedance  which  correctly 
matches  the  internal  impedance  of  the 
cable  system  as  viewed  from  the 
subscriber  terminal,  shall  not  be  less 
then  1  millivolt  across  and  internal 
impedance  of  75  ohms  (0  dBmV). 
Additionally,  as  measured  at  the  end  of 
a  100  foot  cable  drop  that  is  connected 
to  the  subscriber  tap,  it  shall  not  be  less 
than  1.41  milbvolts  across  an  Internal 
impedance  of  75  ohms  ( +  3  dBm V).  (At 
other  impedance  values,  the  minimum 
visual  signal  level,  as  viewed  from  the 
subscriber  terminal,  shall  be  the  square 
root  of  0.0133(Z)  millivolts  and.  as 
measured  at  the  end  of  a  100  foot  cable 
drop  that  is  connected  to  the  subscriber 
tap.  shall  be  2  times  the  square  root  of 
0.00662fZ)  miiiivolts.  where  Z  is  '.he 
appropriate  impedance  value. 1 

(4)  The  visual  signal  level  on  each 
channel  shall  not  vary  more  than  8 
decibels  within  any  six-month  interval 
which  must  include  four  tests  performed 
in  six-hour  increments  during  a  24-hour 
period  in  July  or  ,^ugust  and  a  24-hour 
period  in  jsnuRry  or  February,  and  shall 
be  •maintained  within: 
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(ij  3  decibels  (dB)  of  the  visual  signal 
level  of  any  visual  carrier  within  a  6 
MHz  nominal  frequency  separation; 

(li)  10  dB  of  the  visual  signal  level  on 
any  other  channel  on  a  cable  television 
system  of  up  to  300  MHz  of  cable 
distribution  system  upper  frequency 
limit,  with  a  1  dB  increase  for  each 
additional  TOO  MHz  of  cable  distribution 
system  upper  frequency  limit  [e.g.,  11  dB 
for  a  system  at  301-400  MHz;  12  dB  for  a 
system  at  401-500  MHz,  eic.]\  and 

(iii)  A  maximum  level  such  that  signal 
degradation  due  to  overload  in  the 
subscriber's  receiver  or  terminal  does 
not  occur. 

(5)  The  rms  voltage  of  the  aural  signal 
shall  be  maintained  between  10  and  17 
decibels  below  the  associated  visual 
signal  level,  and  shall  be  maintained  at 
levels  not  to  cause  interference  to  the 
upper  adjacent  channel.  This 
requirement  must  be  met  both  at  the 
subscriber  terminal  and  at  the  output  of 
the  modulating  and  processing 
equipment  (generally  the  headend). 

(6)  The  amplitude  characteristic  shall 
be  within  a  range  of  ±  2  decibels  from 
0.7,5  MHz  to  5  0  MHz  above  the  lower 
boundary  frequency  of  the  cable 
television  channel,  referenced  to  the 
average  of  the  highest  and  lowest 
amplitudes  within  these  frequency 
boundaries. 

(7)  The  ratio  of  RF  visual  signal  level 
to  system  noise  shall  be  as  follows: 

(i)  From  June  30.  1992,  to  June  30, 1993. 
shall  not  be  less  than  36  decibels. 

(ii)  From  June  30.  1993  to  June  30, 1995, 
shall  not  be  less  than  40  decibels. 

(iii)  As  of  June  30, 1995,  shall  not  be 
less  then  43  decibels. 

(iv)  For  class  I  cable  television 
channels,  the  requirements  of 
paragraphs  (aK7)(i),  (a){7](ii)  and 
(a)(7)(iii)  of  this  section  are  applicable 
only  to: 

(A)  Each  signal  which  is  delivered  by 
a  cable  television  system  to  subscribers 
within  the  predicted  Grade  B  contour  for 
that  signal; 

fB)  Each  signal  which  is  first  picked 
up  within  its  predicted  Grade  B  contour; 

(C)  Each  signal  that  is  first  received 
by  the  cable  television  system  by  direct 
video  feed  from  a  TV  broadcast  station, 
a  low  power  TV  station,  or  a  TV 
translator  station. 

(8)  The  ratio  of  visual  signal  level  to 
the  rms  amplitude  of  any  coherent 
disturbances  such  as  infermodulation 
products,  second  and  third  order 
distortions  or  discrete-frequency 
interfering  signals  not  operating"on 
proper  offset  assignments  shall  be  as 
follows; 

(i)  The  ratio  of  visual  signal  level  to 
coherent  disturbances  shall  not  be  less 
than  51  decibels  for  noncoherent 


channel  cable  television  systems,  when 
measured  with  modulated  carriers  and 
time  averaged:  and 

(li)  The  ratio  of  visual  signal  level  to 
coherent  disturbances  which  are 
frequency-coincident  with  the  visual 
carrier  shall  not  be  less  than  47  decibels 
for  coherent  channel  cable  systems. 
when  measured  with  modulated  carriers 
and  time  averaged. 

(9)  The  terminal  isolation  provided  to 
each  subscriber  terminal: 

(i)  Shall  not  be  less  than  18  decibels. 
In  lieu  of  periodic  testing,  the  cable 
operator  may  use  specifications 
provided  by  the  manufacturer  for  the 
terminal  isolation  equipment  to  meet 
this  standard;  and 

(ii)  Shall  be  sufficient  to  prevent 
reflections  caused  by  open-circuited  or 
short-circuited  subscriber  terminals 
from  producing  visible  picture 
Impairments  at  any  other  subscriber 
terminal. 

(10)  The  peak-to-peak  variation  in 
visual  signal  caused  by  undesired  low 
frequency  disturbances  (hum  or 
repetitive  transients)  generated  within 
the  system,  or  by  inadequate  low 
frequency  response,  shall  not  exceed  3 
percent  of  the  visual  signal  level. 

(11)  As  of  June  30, 1995,  the  following 
requirements  apply  to  the  performance 
of  the  cable  television  system  as 
measured  at  the  output  of  the 
modulating  or  processing  equipment 
(generally  the  headend)  of  the  system: 

(i)  The  chrominance-luminance  delay 
inequality  or  chroma  delay,  which  is  the 
change  in  delay  time  of  the  chrominance 
component  of  the  signal  relative  to  the 
luminance  component,  shall  be  with  170 
nanoseconds. 

(ii)  The  differential  gain  for  the  color 
subcarrier  of  the  television  signal,  which 
is  measured  as  the  difference  in 
amplitude  between  the  largest  and 
smallest  segments  of  the  chrominance 
signal  (divided  by  the  largest  and 
expressed  in  percent),  shall  not  exceed 
±  20%. 

(iii)  The  differential  phase  for  the 
color  subcarrier  of  the  television  signal 
which  is  measured  as  the  largest  phase 
difference  in  degrees  between  each 
segment  of  the  chrominance  signal  and 
reference  segment  (the  segment  at  the 
blanking  level  of  0  IRE),  shall  not  exceed 
±  10  degrees. 

(12)  As  an  exception  to  the  general 
provision  requiring  measurements  to  be 
made  at  subscriber  terminals,  and 
without  regard  to  the  type  of  signals 
carried  by  the  cable  television  system, 
signal  leakage  from  a  cable  television 
system  shall  be  measured  in  accordance 
with  the  procedures  outlined  in 

§  76.609(h)  and  shall  be  limited  as 
follows: 


Frequencies 

Sioniri 
leakage 

l»mrt  (micfo- 
voft/ meter) 

Distance  in 
meter*  (m) 

Less  than  and 
including  54  MHz, 
and  over  216  MHz 

Over  54  up  to  and 
mcluding  216  MHZ 

15 
20 

30 
3 

(b)  Cable  television  systems 
distributing  signals  by  using  methods 
such  as  nonconventional  coaxial  cable 
techniques,  noncoaxial  copper  cable 
techniques,  specialized  coaxial  cable 
and  fiber  optical  cable  hybridization 
techniques  or  specialized  compression 
techniques  or  specialized  receiving 
devices,  and  which,  because  of  their 
basic  design,  cannot  comply  with  one  or 
more  of  the  technical  standards  set  forth 
in  paragraph  (a)  of  this  section,  may  be 
permitted  to  operate:  Provided.  That  an 
adequate  showing  is  made  pursuant  to 
§  76.7  which  establishes  that  the  public 
interest  is  benefited.  In  such  instances, 
the  Commission  may  prescribe  special 
technical  requirements  to  ensure  that 
subscribers  to  such  systems  are 
provided  with  an  equivalent  level  of 
good  quality  service. 

Note  1:  L.ocal  franchising  authorities  of 
systems  serving  fewer  than  ICXX)  subscribers 
may  adopt  standards  less  stringent  than 
those  in  9  76.e05(a).  Any  such  agreement 
shall  be  reduced  to  writing  and  be  associated 
with  the  system's  proof-of-performance 
records. 

Note  2:  For  systems  serving  rural  areas  as 
defined  in  {  76.5,  the  system's  local 
franchising  authority  may  adopt  standards 
less  stringent  than  those  in  S§  7e.e05(a)|3). 
76.605(a)(7),  76.605(a)(8),  76.605(a)(10), 
7e.e05(a)(ll),  76.605(a)(12),  and  76.605{a)(13). 
Any  such  agreement  shall  be  reduced  to 
writing  and  be  associated  with  the  system's 
proof-of-pcrformance  records. 
•         •         «         •         • 

6.  Section  76.606  is  added  to  subpart  K 
to  read  as  follows: 

§  7  6  6  06     C  i  0  s  e  0  c  «  p  t  -  o  - 1  "i  g 

(a)  As  of  June  30. 1992,  the  operator  of 
each  cable  television  system  shall  not 
take  any  action  to  remove  or  alter 
closed  captioning  data  contained  on  line 
21  of  the  vertical  blanking  interval. 

(b)  As  of  July  1. 1993.  the  operator  of 
each  cable  television  system  shall 
deliver  intact  closed  captioning  data 
contained  on  line  21  of  the  vertical 
blanking  interval,  as  it  arrives  at  the 
headend  or  from  another  origination 
source,  to  subscriber  terminals  and 
(when  so  delivered  to  the  cable  system) 
in  a  format  that  can  be  recovered  and 
displayed  by  decoders  meeting  §  15.119 
of  this  chapter. 
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'  Section  76.607  is  added  »o  subpart  K 

: J  "'i-'d  Rs  ''■■' ;-.'vvs: 

■;  '5  607     ResotutJon  o*  complaints. 

C^:..w  i;, s;;..:.  „;-^.-Jtors  shall  establish 
a  process  for  resolving  complaints  from 
subscribers  about  the  quahty  of  the 
television  signal  delivered.  These 
records  shall  be  maintained  for  at  least 
a  one-year  period  and  be  available  for 
inspection  by  the  Commission  and 
f.'-anchising  authority,  upon  request. 
Subscribers  shaU  be  advised,  at  least 
once  each  calendar  year,  of  the 
procedures  for  resolution  of  complaints 
by  the  cable  system  operator,  including 
the  address  of  the  responsible  officer  of 
the  local  franchising  authority. 

Note:  Prior  to  b«ing  referred  to  the 
Commission,  complaints  from  subscribers 
about  the  qualitj'  of  the  television  signal 
deltvcTecl  must  be  referred  to  the  local 
franchising  authorttj'  and  the  cable  system 
operator. 

a  Section  76.609  is  amended  by 
revising  paragraph  (d)(2),  the  last 
sentence  in  paragraph  (e),  paragraph  (g). 
the  first  sentence  in  paragraph  (h) 
introductory  text,  paragraph  [h)(2), 
paragraph  (i),  and  adding  paragraph  (j) 

i  75.50S    Measu'emems. 

(dl  •    ■    ' 

(2)  h\  jsng  either  a  multiburst 
gene's '0-  or  vertical  intei^^l  teat  signals 


and  either  a  modulator  or  processor  at 
the  sending  end,  and  by  using  either  a 
demodulator  and  either  an  oscilloscope 
display  or  a  waveform  monitor  display 
at  the  subscriber  terminal. 

(e)  *  *  *  Alternatively,  measurements 
made  in  accordance  with  the  NCTA 
Recommended  Practices  for 
Measurements  on  Cable  Television 
Systems,  2nd  edition,  November  1989,  on 
noise  measurement  may  be  employed. 
«        •        «        •        • 

(g)  The  terminal  isolation  between 
any  two  terminals  in  the  cable  television 
system  may  be  measured  by  applying  a 
signal  of  knov.n  amplitude  to  one 
terminal  and  measuring  the  amplitude  of 
that  signal  at  the  other  terminal.  The 
frequency  of  the  signal  should  be  close 
to  the  midfrequency  of  the  channel 
being  tested.  Measurements  of  terminal 
isolation  are  not  required  when  either: 

(l)The  manufacturer's  specifications 
for  subscriber  tap  isolation  based  on  a 
representative  sample  of  no  less  than 
500  subscribers  taps  or 

(2)  Laboratory  tests  performed  by  or 
for  the  operator  of  a  cable  television 
system  on  a  representative  sample  of  no 
less  than  50  subscriber  taps,  indicates 
that  the  terminal  isolation  standard  of 
§  76£05(a)(9)  is  met. 

To  demonstrate  compliance  with 
§  76.605(a)(9),  the  operator  of  a  cable 
television  system  shall  attach  either 
such  manufacturer's  specifications  or 


l;ii)nrair:-v  mpasu.'-f^ments  as  nn  p\hibit 
to  each  prtiof-of-pcrfonnance  record, 
(h)  Measurem""*=  io  detprmme  the 
field  strer.^th  C'  * 
emanated  ij  'h< 
shall  be  made  \.^ 
standa-d  prr-r.;-*' 


abip  tf'i«'\  !s''in  s'.'stem 


(2)  F:('-'  s''p-k:*n  ^h;-'!!  t>e  expressed  in 
terms  of  tne  rms  value  of  synchronizirvg 
peak  for  each  cable  television  channel 
for  which  signal  car  hf>  i^pasured. 
•        •        »        •         • 

(i)  For  systems  using  cable  traps  and 
filtei^  to  control  the  delivery  of  specific 
channels  to  the  subscriber  terminal, 
measurements  made  to  determine 
compliance  with  |  76.605(a)  (5)  and  (6) 
may  be  performed  at  the  location 
immediately  prior  to  the  trap  or  filter  for 
the  specific  channel.  The  effects  of  these 
traps  or  filters,  as  certified  by  the 
system  engineer  or  the  equipment 
manufacturer,  must  be  attached  to  each 
proof-of-performance  record 

(j)  Measurements  made  to  determine 
the  differential  gain,  differential  phase 
and  the  chrominance-luminance  delay 
inequality  (chroma  delay)  shall  be  made 
in  accordance  with  the  NCTA 
Recommended  Practices  for 
Measuren.(;r;t3  on  ChhSe  Television 
Systems.  :■  d  td'    :-  N'nvember  1989.  on 
these  parri.T.f'fTs 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these   notices 
is  to  give  interested  persons  an 
opportunity   to   participate   in   the   rule 
makirvg   onof   to  the  adoption  of  the  final 
rules. 


rrorrAi.  deposit  insurance 

CCI'-jnAT'ON 
12  CFR  Part  32b 
RiN  3064-AA82 

Capital  Maintenance 

AGENCY:  Federal  Deposit  Insurance 

(     ";H)r-ition. 

ACTiON;  Proposed  rule. 


5UMMAHY:  In  an  effort  to  promote 
consistent  and  uniform  treatment  of 
intangible  assets  among  the  federal 
banking  regulators,  the  FDIC  is 
proposing  to  revise  the  treatment  of 
intangible  assets  under  its  capital 
maintenance  regulation  (12  CFR  part 
325).  As  proposed,  limited  amounts  of 
purchased  mortgage  servicing  rights  and 
purchased  credit  card  relationships 
would  be  recognized  for  purposes  of 
calculating  Tier  1  capital  under  the 
FDIC's  leverage  capital  and  risk-based 
capital  standards.  However,  all  other 
intangible  assets,  including  goodwill  and 
core  deposit  intangibles,  would  continue 
to  be  deducted  in  determining  the 
amount  of  Tier  1  capital.  Under  the 
proposal,  the  aggregate  amount  of 
purchased  mortgage  servicing  rights  and 
purchased  credit  card  relationships  that 
could  be  recognized  for  regulatory 
capital  purposes  will  be  limited  to  no 
more  than  50  percent  of  core  capital.  In 
addition,  the  am.ount  of  purchased  credit 
card  relationships  would  be  subject  to  a 
sublimit  of  no  more  than  25  percent  of 
core  capital.  Certain  other  conditions, 
limitations  and  restrictions  pertaining  to 
these  intangibles  would  also  apply  and 
are  set  forth  in  the  proposed  rule.  The 
intended  effect  is  to  alleviate  the  burden 
and  the  confusion  that  arises  from 
different  banking  regulators  having 
inconsistent  capital  standards. 

DATES:  Comments  on  the  proposal  must 
b:i  rernived  by  May  1. 1992. 

ADDRESSES:  All  comments  should  be 
submitted  to  Hoyle  L  Robinson, 
Executive  Secretary.  Attention:  Room  F- 
400,  Federal  Deposit  Insurance 


Corporation,  550  17th  Street  NW., 
Washington.  DC  20429  or  delivered  to 
room  F-400. 1776  F  Street.  NW..  between 
the  hours  of  9  a.m.  and  5  p.m.  on 
business  days.  Comments  will  be 
available  for  inspection  and 
photocopying  during  normal  business 
hours  at  the  1776  F  Street  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Miailovich,  Assistant  Director, 
Division  of  Supervision  (202/098-6918). 
Stephen  G.  Pfeifer,  Examination 
Specialist.  Accounting  Section  202/898- 
8904),  or  Claude  A.  Rollin,  Counsel, 
I  p^hI  Division  f2n2''8Pfl-3QR=^l 

SUPPLEMEhfTABY  INFORMATION: 

i    t'.iptTvvijik  K».dui,tion  \ci 

No  collections  of  information  pursuant 
to  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  US.C.  3501  et  seq.] 
are  contained  in  this  notice. 
Consequently,  no  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 


Ii    R.i(.k;4ro;,ind  on 


■I'lble  \ssets 


In  1985,  the  FDIC  adopted  a  capital 
maintenance  regulation  (12  CFR  Part 
325)  that  set  forth  minimum  supervisory 
ratios  of  capital  to  total  assets  (leverage 
capital).  In  defining  capital  for  the 
purposes  of  that  regulation,  all 
intangible  assets,  other  than  purchased 
mortgage  servicing  rights,  were  required 
to  be  deducted  from  equity  capital. 
Intangible  assets  were  handled  in  a 
similar  fashion  in  the  Statement  of 
Policy  on  Risk-Based  Capital  (appendix 
A  to  part  325)  that  was  adopted  by  the 
FDIC  in  1989.  The  FDIC  subsequently 
modified  its  treatment  of  intangible 
assets  in  December  1990,  when  it  placed 
an  explicit  limit  on  the  amount  of 
purchased  mortgage  servicing  rights  that 
can  be  recognized  for  regulatory  capital 
purposes  (55  FR  53137.  December  27, 
1990).  This  revised  rule  restricted  the 
amount  of  purchased  mortgage  servicing 
rights  recognized  by  a  state  nonmember 
bank  for  regulatorj'  capital  purposes  to 
no  more  than  50  percent  of  core  capital. 

As  is  evident  from  the  above, 
purchased  mortgage  servicing  rights 
generally  have  been  the  only  type  of 
intangible  asset  that  the  FDIC  has 
recognized  under  its  capital  rules.  The 
recognition  of  purchased  mortgage 
servicing  rights  is  due  in  part  to  certain 
characteristics  of  mortgage  servicing 
rights  that  are  viewed  more  favorably 


than  those  of  many  other  intangible 
assets.  These  characteristics  include; 

(1)  The  separability  of  the  intangible 
asset  and  the  ability  to  sell  it  separate 
and  apart  from  the  bank  or  the  bulk  of 
the  bank's  assets; 

(2)  The  certainty  that  a  readily 
identifiable  stream  of  cash  flows 
associated  with  the  intangible  asset  can 
hold  its  value  nothwithstanding  the 
future  prospects  of  the  bank;  and 

(3)  The  existence  of  a  market  of 
sufficient  depth  to  provide  liquidity  for 
the  intangible  asset. 

A  detailed  discussion  of  purchased 
mortgage  servicing  rights  and  the  risks 
and  characteristics  associated  with 
these  assets  was  included  in  the 
February  9, 1990  Federal  Register  (55  FR 
4616). 

Subsequent  to  the  FDIC's  adoption  of 
its  rule  on  purchased  mortgage  servicing 
rights,  which  became  effective  on 
January  28, 1991,  additional 
consideration  has  been  given  to 
assessing  whether  other  forms  of 
intangibles  also  warrant  favorable 
regulatory  capital  treatment.  This  effort 
has  been  coordinated  with  the  staffs  of 
the  other  federal  banking  agencies  to 
ensure  that  interagency  differences  will 
be  eliminated  on  the  way  intangibles  are 
treated  by  the  agencies  for  regulatory 
capital  purposes.  In  this  regard,  the 
FDIC's  capital  treatment  of  intangible 
assets  held  by  stale  nonmember  banks 
differs  in  some  respects  from  the  way 
the  other  federal  banking  agencies 
handle  similar  intangible  assets  held  by 
the  depository  institutions  that  they 
supervise,  both  as  to  the  type  of 
intangible  assets  that  are  recognized  for 
regulatory  capital  purposes  and  the 
allowable  amount  of  such  qualifying 
intangibles.  This  inconsistent  treatment 
of  intangibles  among  the  agencies  adds 
to  the  confusion  and  burden  imposed  on 
those  banking  organizations  that  are 
supervised  by  more  than  one  federal 
banking  agency.  It  may  also  lead  to 
unintended  competitive  inequities 
among  banks  that  are  supervised  by 
different  federal  regulators. 

With  respect  to  recognizing  other 
types  of  intangible  assets  besides 
purchased  mortgage  servicing  rights, 
interest  has  been  expressed  by  some 
banking  industry  representatives  for 
more  favorable  treatment  of  core 
deposit  intangibles  and  purchHscd  credit 
card  relationships,  both  of  which  are 
deducted  in  determining  Tier  1  capital 
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under  the  FDIC's  existing  leverage 
capital  and  risk-based  capital  rules. 

Core  Deposit  Intangibles 

Premiums  that  are  paid  for  a  core 
deposit  base  reflect  the  estimated  value 
inherent  in  the  acquisition  of  a  customer 
base  of  stable,  low-cost,  core  deposits 
as  opposed  to  more  volatile  and 
expensive  alternative  sources  of 
funding.  However,  such  core  deposit 
intangibles  cannot  be  sold  without 
selling  the  underlying  core  deposits,  and 
such  a  sale  of  deposits  generally  entails 
the  transfer  of  a  comparable  amount  of 
assets  to  offset  the  deposit  liabilities 
assumed  by  the  acquirer.  It  may  also 
require  the  selling  institution  to  obtain 
new,  more  volatile  sources  of  funding  to 
replace  the  deposits  that  have  been  sold. 
Further,  the  inherent  intangible  value  of 
a  core  deposit  base  can  decline 
drastically  as  interest  rates  fall  or  as  the 
institution's  financial  condition 
deteriorates.  In  addition,  many 
regulatory  restrictions  exist  which  limit 
the  number  and  type  of  potential 
purchasers  for  a  core  deposit  base  and 
the  accompanying  core  deposit 
intangible.  For  example,  certain 
regulatory  restrictions  limit  branching, 
interstate  banking,  asset  growth,  and  the 
type  of  companies  that  can  own  banking 
organizations.  Adverse  local  and 
regional  economic  conditions  may  also 
result  in  a  large  number  of  core  deposits 
being  offered  for  sale  in  a  particular 
market,  thereby  driving  down  the  value 
(i.e..  the  premium)  that  can  be  realized 
in  selling  a  deposit  base.  All  of  these 
factors  may  restrict  the  number  of 
potential  bidders  and  limit  a  bank's 
ability  to  realize  the  estimated 
intangible  value  of  its  core  deposit  base. 
These  factors  tend  to  limit  the 
separability  and  liquidity  of  the  core 
deposit  intangible,  as  well  as  the  ability 
for  the  core  deposit  intangible  to  hold  its 
value  when  the  depository  institution's 
financial  condition  deteriorates. 
Therefore,  after  reviewing  the  general 
characteristics  of  core  deposit 
intangibles  and  after  considering  the 
above  issues,  the  FDIC  believes  that 
such  intangibles  should  continue  to  be 
deducted  from  capital  in  calculating  Tier 
1  capital  under  the  FDIC's  leverage  and 
risk-based  capital  standards.  Recent 
discussions  with  the  staffs  of  the 
Federal  Reserve  Board,  the  Office  of  the 
Comptroller  of  the  Currency,  and  the 
Office "bfThnrt  Supervision  indicate  that 
this  treatment  of  core  deposit 
intangibles  is  '  onsistent  with  that  being 
proposed  by     'i  other  federal  banking 
ageriries. 


Purchased  Credit  Card  Relationships 

With  respect  to  purchased  credit  card 
relationships,  the  size  and  importance  of 
these  intangibles  have  risen  in 
conjunction  with  an  increasing  trend 
toward  large  bulk  purchases  of  credit 
card  loan  portfolios,  either  on  a  portfolio 
basis  or  via  mergers,  purchase  and 
assumption  transactions,  or  other 
business  combinations.  Much  if  not  all 
of  the  premium  associated  with  the 
purchase  of  a  pool  of  credit  card  loans 
may  be  attributable  to  the  intangible 
value  associated  with  the  present  value 
of  expected  net  cash  flows  that  will  be 
generated  from  future  transactions 
involving  the  acquired  credit  card 
relationships.  These  cash  flows  may 
include,  for  example,  interest  charges  on 
future  advances,  annual  and  late  fees, 
interchange  fees,  insurance  and  other 
ancillary  income,  less  the  amount  of 
conversion  and  servicing  costs,  credit 
and  fraud  losses,  funding  costs  and 
other  operating  expenses.  Although  at 
least  a  portion  of  a  bank's  credit  card 
portfolio  would  also  need  to  be  sold, 
purchased  credit  card  relationships 
generally  can  be  sold  separate  from  the 
bank  or  the  bulk  of  the  bank's  assets 
and  an  increasing  number  of  credit  card 
sales  have  taken  place  in  recent  years. 
In  addition,  potential  acquirers  of  these 
intangible  assets  include  not  only  other 
depository  institutions,  but  also  a 
number  of  nonbank  entities  that  have 
financial  services  divisions  that 
specialize  in  the  credit  card  business. 
Also,  the  ability  to  reasonably  estimate 
attrition,  paydown  rates,  servicing  costs 
and  credit  losses  and  to  reasonably 
estimate  an  intangible  value  for  the 
credit  card  relationships  is  enhanced  by 
the  fact  that  credit  card  portfolios 
typically  are  comprised  of  a  large 
number  of  relatively  small  dollar 
accounts.  Further,  certain  financial 
institutions  specialize  almost 
exclusively  in  the  credit  card  business 
and  therefore  provide  an  information 
source  for  comparing  the 
reasonableness  of  the  assumptions  used 
in  computing  the  intangible  value 
associated  with  an  institution's 
purchased  credit  card  relationships.  At 
least  in  some  instances,  it  is  also 
possible  for  the  intangible  asset 
associated  with  credit  card  relationships 
to  hold  its  value  even  when  the  future 
prospects  of  the  depository  institution 
are  otherwise  deteriorating.  Therefore, 
in  view  of  the  separability, 
identifiability,  and  marketability 
characteristics  of  purchased  credit  card 
relationships,  the  FDIC  believes  it  may 
be  appropriate  to  explicitly  recognize 
some  purchased  credit  card 


relationships  for  regulatory  capital 
purposes. 

At  the  same  time,  however,  prudent 
limits  on  the  amount  of  such  intangibles 
that  can  be  recognized  for  regulatory 
capital  purposes  would  also  appear 
necessary  to  ensure  that  excessive 
concentrations  in  these  intangible  assets 
will  not  expose  the  institution  to  an 
undue  level  of  risk  or  be  relied  upon  to 
meet  regulatory  capital  requirements. 
For  example,  notwithstanding  certain  of 
the  favorable  characteristics  of 
purchased  credit  card  relationships, 
these  intangibles  are  still  a  relatively 
new  type  of  intangible  asset  and  the 
ability  of  these  intangibles  to  hold  their 
value  in  a  sustained  down  market  is  yet 
to  be  fully  tested.  Further,  it  is  possible 
that  the  assumptions  used  in  valuing  the 
purchased  credit  card  relationships  may 
differ  materially  from  subsequent  actual 
results,  especially  for  these  credit  card 
portfolios  that  are  not  yet  seasoned  or 
that  were  subject  to  very  liberal 
underwriting  standards  at  the  time  of 
solicitation.  Unanticipated  changes  in 
market  interest  rates  may  also  adversely 
affect  the  intangible  value  of  purchased 
credit  card  relationships,  particularly 
when  changes  in  credit  card  interest 
rates  do  not  closely  correlate  with 
changes  in  the  institution's  underlying 
funding  rates.  In  addition,  much  of  the 
market  for  the  securitization  or  other 
sale  of  credit  card  portfolios  is 
concentrated  in  the  hands  of  a  few 
relatively  large  institutions.  Therefore, 
the  market  for  credit  card  portfolios  and 
the  related  credit  card  relationship 
intangibles  is  not  as  broad  as  that 
associated  with  many  traded  financial 
instruments. 

Proposed  Limitations  on  Intangibles 

In  view  of  the  above  considerations, 
and  in  an  effort  to  promote  consistent 
and  uniform  treatment  of  intangible 
assets  among  the  federal  banking 
regulators,  the  FDIC,  in  consultation 
with  the  other  federal  banking  agencies, 
is  proposing  to  amend  its  capital  rules. 
Under  the  proposed  revisions,  limited 
amounts  of  both  purchased  mortgage 
servicing  rights  and  purchased  credit 
card  relationships  would  be  recognized 
in  calculating  Tier  1  capital  under  the 
FDIC's  leverage  and  risk-based  capital 
rules.  However,  the  amounts  of 
purchased  mortgage  servicing  rights  and 
purchased  credit  card  relationships  in 
excess  of  these  limits,  as  well  as  other 
intangibles  such  as  goodwill  and  core 
deposit  intangibles,  will  be  deducted 
from  equity  capital  and  assets  in 
determining  Tier  1  capital. 

The  FDIC  is  proposing  to  limit  the 
aggregate  amount  of  purchased 
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morlgage  servicing  rights  and  purchased 
credit  card  relationships  that  may  be 
recognized  for  leverage  and  risk-based 
capital  purposes  to  no  more  than  50 
percent  of  core  capital  and  to  further 
limit  the  amount  of  purchased  credit 
card  relationships  to  no  more  than  25 
percent  of  core  capital.  Certain  other 
conditions,  limitations,  and  restrictions 
will  also  apply  and  are  described  in 
detail  in  the  next  section  of  this 
preamble.  The  treatment  of  purchased 
mortgage  servicing  rights  under  the 
proposed  rule  is  generally  consistent 
with  the  FDlC's  existing  rule.  However, 
the  recognition  of  purchased  credit  card 
relationships  for  regulatory  capital 
purposes  would  represent  a  change  from 
the  FDlC's  existing  rule,  which  only 
favorably  recognizes  intangible  assets  in 
the  form  of  purchased  mortgage 
servicing  rights. 


C^pi. 
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III.  Proposed  FDIC 
Intangible  Assets 

Under  this  proposal,  all  intangible 
assets,  other  than  for  limited  amounts  of 
purchased  mortgage  ser\'icing  rights  and 
purchased  credit  card  relationships,  will 
be  deducted  in  determining  Tier  1 
capital.  With  respect  to  the  amount  of 
purchased  mortgage  servicing  rights  and 
purchased  credit  card  relationships 
recognized  for  regulatory  capital 
purposes,  the  following  conditions, 
limitations  and  restrictions  will  apply: 

(1)  Annual  and  Quarterly  Market 
Valuations 

An  independent  market  valuation  of 
the  intangible  assets  shall  be  performed 
at  least  annually.  The  annual 
independent  market  valuation  shall 
include  adjustments  for  any  significant 
changes  in  original  valuation 
assumptions,  including  changes  in 
prepayment  estimates  or  attrition  rates. 
The  valuation  shall  be  based  on  an 
analysis  of  the  current  fair  market  value 
of  the  intangibles,  determined  by 
applying  an  appropriate  market  discount 
rate  to  the  net  cash  flows  expected  to  be 
generated  from  the  intangible  assets. 
This  annual  independent  market 
valuation  may  be  based  on  a  review  and 
analysis  by  an  independent  valuation 
expert  of  the  reasonableness  of  the 
internal  calculations  and  assumptions 
used  by  the  institution  to  determine  fair 
market  value.  In  addition  to  the  annual 
independent  market  valuation,  the 
institution  shall  calculate  an  estimate 
fair  market  value  for  the  intangible 
assets  at  least  quarterly. 

(2)  Quarterly  Determination  of  Book 
Value 

The  intangible  assets  shall  be  carried 
at  a  book  value  that  does  not  exceed  the 


discounted  amount  of  estimated  future 
net  cash  flows.  Management  of  the 
institution  shall  review  the  carrying 
value  at  least  quarterly  and  adjust  the 
book  value  as  necessary.  Review  of  the 
book  value  of  these  intangibles  shall  be 
adequately  documented.  If 
unanticipated  prepayments  or  attrition 
occur,  a  writedown  of  the  intangible 
asset  should  be  made  to  the  extend  that 
the  discounted  amount  of  future  net 
cash  flows  is  less  than  the  intangible 
asset's  carrying  amount.  The  evaluation 
of  net  cash  flows  shall  be  performed  on 
a  discounted  approach  if  the  institution 
wishes  to  allow  its  purchased  mortgage 
servicing  rights  and  purchased  credit 
card  relationships  to  be  recognized  for 
Tier  1  capital  purposes.  The  discount 
rate  used  for  this  book  value  calculation 
shall  not  be  less  than  the  original 
discount  rate  applied  to  the  intangible 
asset  at  the  time  of  its  acquisition,  based 
upon  the  estimated  net  cash  flows  and 
the  price  paid  at  time  of  purchase. 

(3)  Market  Value  Limitation 

For  purposes  of  calculating  Tier  1 
capital  under  this  part  (but  not  for 
financial  statement  purposes),  the 
balance  sheet  assets  for  purchased 
mortgage  servicing  rights  and  purchased 
credit  card  relationships  will  be  reduced 
to  an  amount  equal  to  the  lesser  of: 

(a)  90  percent  of  fair  market  value  of 
the  intangible  assets,  determined  in 
accordance  with  (1)  above;  or 

(b)  90  percent  of  the  original  purchase 
price  paid  for  the  intangible  assets;  or 

(c)  100  percent  of  the  remaining 
unamortized  book  value  of  the 
intangible  assets,  determined  in 
accordance  with  (2)  above. 

(4)  Core  Capital  Limitation 

The  maximum  allowable  amount  of 
purchased  mortgage  servicing  rights  and 
purchased  credit  card  relationships,  in 
the  aggregate,  will  be  limited  to  the 
lesser  of: 

(a)  50  percent  of  the  amount  of  core 
capital  '  that  exists  before  the  deduction 


'  L'ndtr  the  FDIC'g  leverage  capital  ttandai^.  Tier 
1  and  core  capital  are  always  the  same  amounl. 
Itowcver.  under  the  risk-based  capital  standard,  the 
derinilion  of  Tier  1  capital  includes  not  only  core 
capital  but  also  limited  amounts  of  supplementary 
capital  elements  during  a  transition  period  that  will 
not  expire  until  year-end  1992.  For  this  reason,  the 
limitation  on  qualifying  intangible  assets  is  based 
on  core  capital  (rather  than  Tier  1  capital).  In 
addition,  this  percentage  of  capital  limitation  is 
calculated  based  on  the  amount  of  core  capital  that 
exists  l>efore  the  deduction  of  any  disallowed 
purchased  mortgage  servicing  rights  and  disallowed 
purchased  credit  card  relationships  but  after  the 
deduction  of  nonqualifying  intangible  assets,  such 
as  goodwill  and  core  dt^posil  intangibles. 


of  any  disallowed  purchased  mortgage 
servicing  rights  and  any  disallowed 
purchased  credit  card  relationships;  or 

(b)  The  amount  of  purchased  mortgage 
servicing  rights  and  purchased  credit 
card  relationships  determined  in 
accordance  with  (3)  above. 

(5)  Purchased  Credit  Care  Relationships 
Limitation 

In  addition  to  the  aggregate  limitation 
on  purchased  mortgage  servicing  rights 
and  purchased  credit  card  relationships 
set  forth  in  (4)  above,  a  sublimit  will 
apply  to  purchased  credit  card 
relationships.  The  maximum  allowable 
amount  of  purchased  credit  card 
relationships  will  be  limited  to  the  lesser 
of: 

(a)  25  percent  of  the  amount  of  core 
capital  *  that  exists  before  the  deduction 
of  any  disallowed  purchased  mortgage 
servicing  rights  and  any  disallowed 
purchased  credit  card  relationships;  or 

(b)  The  amount  of  purchased  credit 
card  relationships  determined  in 
accordance  with  (3)  above. 

(f.)  Exemption  for  Certain  Mortgage 
Banking  Subsidiaries 

Purchased  mortgage  servicing  rights 
held  by  subsidiaries  that  would 
otherwise  be  consolidated  for  regulatory 
capital  purposes  will  not  be  subject  to 
the  deductions  and  limitations  described 
in  this  section  provided  the  subsidiary  is 
a  separately  capitalized  subsidiary  that 
is  engaged  in  mortgage  banking 
activities.  For  purposes  of  this  part,  a 
mortgage  banking  subsidiary  may  be 
deemed  to  be  a  separately  capitalized 
subsidiary  provided  that: 

(a)  The  parent  institution's 
investments  in,  and  extensions  of  credit 
to,  the  subsidiary  are  deducted  from 
equity  capital  when  calculating  Tier  1 
capital  under  this  par^^ 

(b)  Extensions  of  credTt  and  other 
transactions  with  the  subsidiary  are 
conducted  in  compliance  with  the  rules 
for  covered  transactions  with  affiUates 
set  forth  in  sections  23A  and  23B  of  the 
Federal  Reserve  Act,  12  U.S.C.  317c  and 
371  c-1;  and 

(c)  Any  contracts  entered  into  by  the 
subsidiary  include  a  written  disclosure 
indicating  that  the  subsidiary  is  not  a 
bank  or  savings  association,  the 
subsidiary  is  an  organization  separate 
and  apart  from  any  bank  or  savings 
association,  and  the  obligations  of  the 
subsidiary  are  not  backed  or  guaranteed 
by  any  bank  or  savings  association  nor 
insured  by  the  FDIC. 

This  exemption  will  not  apply  if  the 
institution's  primary  federal  regulator 


'  See  footnote  1. 
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Jt'termines  that  the  mortgage  banking 
subsidiary's  transactions  with  its  parent 
institution  are  not  conducted  on  an 
arms-length  basis.  Whenever  this 
exemption  applies,  the  assets  and 
liabilities  of  the  mortgage  banking 
subsidiary  of  a  state  nonmember  bank 
need  not  be  consolidated  for  purposes  of 
calculating  Tier  1  capital  under  this  part, 
provided  that  all  investments  in.  and 
extensions  of  credit  to.  the  subsidiary 
are  deducted  from  assets  and  equity 
capital  when  calculating  Tier  1  capital 
under  this  part. 

Other  Revisions 

In  addition  to  the  above  provisions, 
the  FDIC  has  recently  revised  its  capital 
rules  to  eliminate  certain  provisions  that 
were  initially  adopted  in  response,  to 
section  301  to  the  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 
of  1989  (FIRREA).  which  had  directed 
the  FDIC  to  prescribe  the  maximum 
amount  of  purchased  mortgage  servicing 
rights  that  insured  savings  associations 
can  recognize  for  regulatory  capital 
purposes.  In  view  of  the  significant 
concentrations  in  purchased  mortgage 
servicing  rights  held  by  some  savings 
associations,  the  FDIC  adopted  certain 
provisions  in  its  purchased  mortgage 
servicing  rights  rule  (55  FR  53137. 
December  27. 1990)  that  were  intended 
to  minimize  the  immediate  impact  of  the 
FDIC's  rule  on  these  mstitutions.  These 
provisions  included  a  grandfathering 
rule  for  purchased  mortgage  servicing 
rights  acquired  on  or  before  February  9. 
1990,  a  percentage  limitation  on  the 
amount  of  purchased  mortgage  servicing 
rights  that  savings  associations  could 
recognize  for  purposes  of  calculating 
tangible  capital,  and  a  case-by-case 
exemption  for  savings  associations  that 
were  in  the  process  of  establishing 
separately  capitalized  mortgage  banking 
subsidiaries.  However,  pursuant  to 
section  475  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  CFDICIA"),  the  FDIC  no  longer 
has  the  responsibility  to  prescribe  limits 
on  the  amount  of  purchased  mortgage 
servicing  rights  that  savings 
associations  can  include  in  their 
regulatory  capital  calculations.  Rather, 
under  FDICIA,  this  responsibility  now 
rests  with  the  appropriate  federal 
regulator  of  savings  associations,  the 
Office  of  Thrift  Supervision  ("OTS^).  In 
view  of  this  change,  the  FDIC  has 
already  eliminated  the  "Tangible  capital 
limitation  for  savings  associations"  and 
"Case-by-case  exemption"  provisions 
from  its  purchased  mortgage  servicing 
rights  rule,  since  these  provisions 
applied  exclusively  to  savings 
associations.  In  addition,  the  FDIC  now 
is  proposing  to  eliminate  the  paragraph 


m  the  existing  §  325.5(f)  that  deals  with 
"Grandfathering."  since  this  provision 
was  primarily  intended  to  benefit 
savings  associations  and  since  the  OTS 
now  has  the  responsibility,  pursuant  to 
section  475  of  FDICIA.  to  establish 
limitations  on  the  amount  of  purchased 
mortgage  servicing  rights  that  savings 
associations  can  recognize  under  the 
OTS  capital  rules. 

rv.  Issues  for  Specinc  Comment 

The  FDIC  requests  comment  on  all 
aspects  of  these  proposed  amendments 
to  part  325.  In  particular,  the  FDIC 
requests  comment  on  the  following 
specific  issues: 

(1)  Which  identifiable  intangible 
assets  should  be  recognized  for 
regulatory  capital  purposes?  Are  the 
limitations  on  the  amount  of  purchased 
mortgage  servicing  rights  and  purchased 
credit  card  relationships  that  can  be 
recognized  for  regulatory  capital 
purposes  reasonable  or  should  some 
other  limits  be  adopted?  Is  the  deduction 
of  all  core  deposit  intangibles 
appropriate? 

(2)  In  addition  to  a  quarterly  market 
valuation  of  purchased  mortgage 
servicing  rights  by  the  institution's 
management,  the  current  FDIC  rule  also 
requires  an  annual  independent  market 
valuation.  In  the  interests  of  minimizing 
the  burden  on  institutions,  some  have 
suggested  that  the  FDIC  should 
eliminate  the  provision  requiring  an 
annual  independent  market  valuation 
and  only  require  a  quarterly  market 
valuation — either  internal  or 
independent — for  any  purchased 
mortgage  servicing  rights  and  purchased 
credit  card  relationships  that  the 
institution  wishes  to  recognize  for 
regulatory  capital  purposes.  Comment  is 
requested  on  whether  the  mandatory 
annual  independent  market  valuation 
provision  should  be  retained  or 
eliminated. 

(3)  Should  the  provisions  in  the 
existing  FDIC  rule  dealing  with  the 
grandfathering  of  excessive  amounts  of 
pre-existing  purchased  mortgage 
servicing  rights  and  the  exemption  for 
separately  capitalized  mortgage  banking 
subsidiaries  be  eliminated,  or  do  these 
provisions  have  some  practical 
applications  to  state  nonmember  banks 
engaged  in  the  mortgage  banking 
business? 

(4)  Should  limitations  be  placed  on  the 
amount  of  excess  mortgage  servicing  fee 
receivables  (excess  servicing)  that 
banks  can  recognize  for  regulatory 
capital  purposes?  Although  this  type  of 
asset  is  technically  viewed  as  a  tangible 
asset  under  generally  accepted 
accounting  principles,  should  it  be 
treated  for  regulatory  capital  purposes 


in  a  manner  similar  to  purchased 
mortgage  servicing  intangibles  due  to 
the  similarities  in  their  risk 
characteristics?  If  so.  should  the  amount 
of  purchased  mortgage  servicing  rights 
and  excess  servicing  recognized  for 
regulatory  capital  purposes  be  subject  to 
a  combined  aggregate  limit  (e.g..  50 
percent  of  core  capital)  or  should 
separate  percentage  limitations  be 
placed  on  each  type  of  asset? 

V.  Regulatory  Flexibility  Act  Statement 

The  Board  of  Directors  of  Ihe  FDIC 
hereby  certifies  that  these  amendments 
to  part  325  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities  within 
the  meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  In  light  of  this 
certification,  the  Regulatory  Flexibility 
Act  requirements  (at  5  U.S.C.  603,  604)  to 
prepare  initial  and  final  regulatory 
flexibility  analyses  do  not  apply. 

List  of  Subjects  in  12  CFR  Part  325 

Bank  deposit  insurance.  Banks, 
Banking.  Capital  adequacy.  Reporting 
and  recordkeeping  requirements.  State 
nonmember  banks,  Savings 
Associations. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
proposes  to  amend  part  325  of  title  12  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  325— i  AMENDED] 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1815(a).  1815(b).  1816. 
1818(a).  1818(b).  1818(c).  1618(1),  1819  (Tenth). 
1828(c).  1828(d).  1828(1).  1828(n).  3907.  3909; 
Pub.  L.  No.  102-242, 105  Stat.  2236,  2386  (12 
U.S.C.  1828  note). 

§325.2    (Amended] 

2.  Section  325. 2(m)  is  amended  by 
adding  the  words  "and  purchased  credit 
card  relationships"  immediately  after 
the  words  "mortgage  servicing  rights" 
and  by  removing  the  phrase  "325.5(f)(7)" 
and  replacing  it  with  the  phrase 
"325.5(f)(6)". 

3.  Section  325. 2(n)  is  amended  by 
removing  the  phrase  "325.5(c),  325.5(d) 
and  325.5(0(7)"  and  replacing  it  with  the 
phrase  "325.5(c),  325.5(d)  and  325.5(f)(6)" 
and  by  adding  the  words  "and 
purchased  credit  card  relationships" 
immediately  after  the  words  "mortgage 
servicing  rights". 

4.  Section  325.5(f)  is  revised  to  read  as 
follows: 

§325  5     Misce<lanec3us. 
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(f)  Treatment  of  purchased  mortgage 
ser\-icing  rights  and  purchased  credit 
card  relationships.  For  purposes  of 
determining  Tier  1  capital  under  this 
part,  purchased  mortgage  servicing 
rights  and  purchased  credit  card 
relationships  will  be  deducted  from 
assets  and  from  equity  capital  to  the 
extent  that  the  purchased  mortgage 
servicing  rights  and  purchased  credit 
card  relationships  do  not  meet  the 
conditions,  lim.itations,  and  restrictions 
described  m  this  section. 

(1)  Annual  and  quarterly  market 
valuations.  An  independent  market 
valuation  of  purchased  mortgage 
servicing  rights  and  purchased  credit 
card  relationships  shall  be  performed  at 
least  annually.  The  annual  independent 
market  valuation  shall  include 
adjustments  for  any  significant  changes 
in  the  original  valuation  assumptions, 
including  changes  in  prepayment 
estimates  or  attrition  rates.  The 
valuation  shall  be  based  on  an  analysis 
of  the  current  fair  market  value  of  the 
purchased  mortgage  servicing  rights  and 
purchased  credit  card  relationships, 
determined  by  applying  an  appropriate 
market  discount  rate  to  the  net  cash 
flows  expected  to  be  generated  from  the 
intangible  assets.  This  annual 
independent  market  valuation  may  be 
based  on  a  review  and  analysis  by  an 
independent  valuation  expert  nf  the 
reasonableness  of  the  internal 
calculations  and  assumptions  used  by 
the  institution  to  determine  fair  market 
value.  In  addition  to  the  annual 
independent  market  valuation,  the 
institution  shall  calculate  an  estimated 
fair  market  value  for  the  purchased 
mortgage  servicing  rights  and  purchased 
credit  card  relationships  at  least 
quarterly. 

(2)  Quarterly  determination  of  book 
value.  Purchased  mortgage  sei^'icing 
rights  and  purchased  credit  card 
relationships  shall  be  carried  at  a  book 
value  that  does  not  exceed  the 
discounted  am.ount  of  estimated  future 
net  cash  Rows,  Management  of  the 
institution  shall  review  the  carrying 
value  at  least  quarterly  and  adjust  the 
book  value  as  necessary.  Review  of  the 
book  value  of  these  intangibles  shall  be 
adequately  documented.  If 
unanticipated  prepayments  or  attrition 
occur,  a  writedown  of  the  book  value  of 
the  purchased  mortgage  ser\'icing  rights 
or  purchased  credit  card  relationships 
should  be  made  to  the  extent  that  the 
discounted  amount  of  future  net  cash 
flows  is  less  than  the  asset's  carrying 
amount.  The  evaluation  of  future  net 
cash  flows  shall  be  performed  on  a 
discounted  approach  if  the  institution 
wishes  to  allow  its  purchased  mortgage 


servicing  rights  and  purchased  credit 
card  relationships  to  be  recognized  for 
Tier  1  capital  purposes  under  this  part. 
The  discount  rate  used  for  this  book 
value  calculation  shall  not  be  less  than 
the  original  discount  rate  applied  to  the 
intangible  asset  at  the  time  of  its 
acquisition,  based  upon  the  estimated 
net  cash  flows  and  the  price  paid  at  the 
time  of  purchase, 

(3)  Market  value  limitation.  For 
purposes  of  calculating  Tier  1  capital 
under  this  part  (but  not  for  financial 
statement  purposes),  the  balance  sheet 
assets  for  purchased  mortgage  servicing 
rights  and  purchased  credit  card 
relationships  will  be  reduced  to  an 
amount  equal  to  the  lesser  of: 

(i)  90  percent  of  the  fair  market  value 
of  the  intangible  assets,  determined  in 
accordance  with  paragraph  (f)(1)  of  this 
section:  or 

(ii)  90  percent  of  the  original  purchase 
price  paid  for  the  intangible  assets;  or 

(iii)  100  percent  of  the  remaining 
unamortized  book  value  of  the 
intangible  assets,  determined  in 
accordance  with  paragraph  (f)(2)  of  this 
section. 

(4)  Core  capital  limitation.  The 
maximum  allowable  amount  of 
purchased  mortgage  servicing  rights  and 
purchased  credit  card  relationships,  in 
the  aggregate,  will  be  limited  to  the 
lesser  of: 

(i)  Fifty  percent  of  the  amount  of  core 
capital  that  exists  before  the  deduction 
of  any  disallowed  purchased  mortgage 
servicing  rights  and  any  disallowed 
purchased  credit  card  relationships;  or 

(ii)  The  amount  of  purchased 
mortgage  servicing  rights  and  purchased 
credit  card  relationships  determined  in 
accordance  with  paragraph  (f)(3)  of  this 
section. 

(5)  Purchased  credit  card 
relationships  limitation.  In  addition  to 
the  aggregate  limitation  on  purchased 
mortgage  servicing  rights  and  purchased 
credit  card  relationships  set  forth  in 
paragraph  {f)(4)  of  this  section,  a 
sublimit  will  apply  to  purchased  credit 
card  relationships.  The  maximum 
allowable  amount  of  purchased  credit 
card  relationships  will  be  limited  to  the 
lesser  of: 

(i)  Twenty-five  percent  of  the  amount 
of  core  capital  that  exists  before  the 
df  duction  of  any  disallowed  purchased 
mortgage  servicing  rights  and  any 
disallowed  purchased  credit  card 
relationships;  or 

(ii)  The  amount  uf  purchased  credit 
card  relationships  determined  in 
accordance  with  paragraph  (f)(3)  of  this 
section. 

(6)  Exemption  for  certain  mortgage 
banking  subsidiaries.  Purchased 


mortgage  servicing  rights  held  by 
subsidiaries  that  would  otherwise  be 
consolidated  for  regulatory  capital 
purposes  will  not  be  subject  to  the 
deductions  and  limitations  described  in 
this  section  provided  the  subsidiary  is  a 
separately  capitalized  subsidiary  that  is 
engaged  in  mortgage  banking  activities. 
For  purposes  of  this  part,  a  mortgage 
banking  subsidiary  may  be  deemed  to 
be  a  separately  capitalized  subsidiary 
provided  that: 

(i)  The  parent  institution's 
investments  in,  and  extensions  of  credit 
to,  the  subsidiary  are  deducted  from 
equity  capital  when  calculating  Tier  1 
capital  under  this  part: 

(ii)  Extensions  of  credit  and  other 
transactions  with  the  subsidiary  are 
conducted  in  compliance  with  the  rules 
for  covered  transactions  with  affiliates 
set  forth  in  sections  23A  and  23B  of  the 
Federal  Reserve  Act,  12  U.S.C.  371c  and 
371C-1;  and 

(iii)  Any  contracts  entered  into  by  the 
subsidiary  include  a  written  disclosure 
indicating  that  the  subsidiary  is  not  a 
bank  or  savings  association,  the 
subsidiary  is  an  organization  separate 
and  apart  from  any  bank  or  savings 
association,  and  the  obligations  of  the 
subsidiary  are  not  backed  or  guaranteed 
by  any  bank  or  savings  association  nor 
insured  by  the  FDIC. 
This  exemption  will  not  apply  if  the 
institution's  primary  federal  regulator 
determines  that  the  mortgage  banking 
subsidiary's  transactions  with  its  parent 
institution  are  not  conducted  on  an 
arms-length  basis.  Whenever  this 
exemption  applies,  the  assets  and 
liabiUties  of  the  mortgage  banking 
subsidiary  of  a  state  nonmember  bank 
need  not  be  consolidated  for  purposes  of 
calculating  Tier  1  capital  under  this  part, 
provided  that  all  investments  in,  and 
extensions  of  credit  to,  the  subsidiary 
are  deducted  from  assets  and  equity 
capital  when  calculating  Tier  1  capital 
under  this  part. 

Appendix  A  to  Pari  325'     iAmenced] 

5.  Section  I.A.I,  of  appendix  A  to  part 
325  is  amended  by  adding  the  words 
"and  purchased  credit  card 
relationships"  immediately  following  the 
words  "mortgage  servicing  rights"  each 
time  they  appear. 

6.  Section  l.B.(l)  of  appendix  A  to  part 
325  is  amended  by  adding  the  words 
"and  purchased  credit  card 
relationships"  immediately  following  the 
words  "mortgage  servicing  rights"  each 
time  they  appear  in  the  text  and 
footnote  8. 

7.  Table  I  in  appendix  A  to  part  325  is 
amended  by  adding  the  words  "and 
purchased  credit  card  relationships" 
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irrr.ediately  foUowing  the  words 
mortgage  servicing  rights"  each  time 
they  appear  in  column  one  and  footnote 

Appendix  B  to  Part  326     [Amended] 

8  Section  IV..\.  of  appendix  B  to  part 
325  is  amended  by  adding  the  words 
"dnd  purchased  credit  card 
relationships"  immediately  following  the 
words  "mortgage  servicing  rights"  each 
t:me  they  appear  in  the  text  and 
footnote  2. 

By  order  of  *ite  Board  of  Directors. 

Dcited  a-  VV  ashinglon.  DC  this  24fh  day  of 
M^rch.  19a::. 

Federal  Deposit  Insurance  Corporation. 
Ho\  ie  L  Robtnaoo. 
£v    at.'V  Secrvtcry. 
(FR  Doc  92-r206  Rled  3-31-92:  8:45  am) 

BiU-lMli  COOC  S714-0'»-« 


12CFR  Part  325 

Statement  of  Po«cy  on  Risk-Based 
Capital:  Muitifamiiy  Housing  Loans 

agency:  Federal  Deposit  Insurance 

C.';rpor8tion  ("FDIC). 
actiok:  Proposed  rule. 

summary:  In  order  to  implement  section 
6i8ibi  of  the  Resolution  Trust 
Corporation  Refinancing.  Restructuring, 
and  Improvement  Act  of  1991 
( -RTCRRIA'  ).  the  FDIC  is  proposing  to 
a—end  its  risk -based  capital  guidelines 
Wl  CFR  part  325,  appendix  A)  to  provide 
for  the  assignment  of  loans  secured  by 
multifamily  residential  properties 
('multifamily  housing  loans ")  that  meet 
certain  prudential  criteria  to  the  50 
percent  risk  weight  category.  At  present, 
such  loans  are  assigned  to  the  100 
percent  risk  weight  category'  The 
proposed  amendment  would  also 
implement  the  section  ei8(b] 
requirement  that  the  risk-based  capital 
guidelines  take  into  account  loss  sharing 
arrangements  in  cormection  with  sales 
of  multifamily  housing  loans. 

To  qualify  for  a  50  percent  risk  weight 
under  section  618(b},  a  multifamily 
housing  loan  must  be  secured  by  a  first 
lien  on  a  property  generating  a  minimum 
ratio  of  net  income  to  debt  service,  have 
a  maturity  between  seven  and  30  years. 
have  a  loan-to-value  ratio  below  a 
specified  maximum,  have  had  timely 
principal  and  interest  payments  for  at 
least  one  year,  and  meet  any  other 
underwriting  characteristics  required  by 
the  federal  banking  agencies.  The 
proposal  incorporates  these  statutory 
criteria  as  well  as  four  additional 
prudential  criteria  in  order  to  ensure 
that  only  those  multifamily  housing 
loans  that  are  expected  to  expose  an 


institution  to  relatively  low  levels  of 
credit  risk  receive  a  50  percent  risk 
weighL  The  proposed  additional  criteria 
are  that  the  loan-to-value  ratio  used  to 
determine  the  loan's  eligibility  is  the 
ratio  at  the  time  the  loan  was  originated, 
the  loan  is  not  more  than  90  days  past 
due  or  carried  in  nonaccrual  status,  the 
average  annual  occupancy  rate  of  the 
property  securing  the  loan  has  been  at 
least  80  percent  for  at  least  one  year. 
and  the  loan  has  been  made  in 
accordance  with  prudent  underwriting 
standards. 

In  addition,  by  operation  of  the 
existing  language  of  the  FDICs  risk- 
based  capital  guidelines,  privately- 
issued  mortgage-backed  securities 
collateralized  by  multifamily  housing 
loans  that  qualify  for  a  50  percent  risk 
weighting  will  also  be  assigned  to  the  50 
percent  risk  weight  category. 

Section  618(b)  also  requires  the  risk- 
baaed  capital  guidelines  to  take  into 
account  loss  sharing  arrangements  on 
sales  of  multifamily  housing  loans  which 
the  proposal  would  do  by  referencinj? 
the  relevant  Call  Report  instructions. 

DATES:  Comments  must  be  received  by 

May  1,1992. 

ADDRESSES:  All  comments  should  be 
addressed  to  Hoyle  L  Robinson. 
Executive  Secretary.  Attention:  Room  F- 
400,  Federal  Deposit  Insurance 
Corporation,  550  17th  Sti'eet,  NW.. 
Washington.  DC  20429.  or  delivered  to 
room  F-400. 1776  F  Sti-eeL  NW.,  between 
the  hours  of  8:30  a.m.  and  5  p.m.  on 
business  days.  Comments  will  be 
available  for  inspection  and 
photocopying  during  normal  business 
hours  at  the  1776  F  Street  address. 

FOR  FURTHER  IMFORMATtOM  COfTTACT. 

Robert  F.  Storch,  Accounting  Section. 
Division  of  Supervision.  Federal  Deposit 
Insurance  Corporation.  (202)  898-8906. 
or  ],  Willliam  Via.  Jr..  Counsel,  Legal 
Division.  Federal  Deposit  Insurance 
Corporatioa  (202)  898-3733. 

SUPPLEMENTARY  INFORMATK)**:  On 

Marcn  14.  19ta.  the  iioard  of  Directors  of 
the  FDIC  adopted  a  Statement  of  Policy 
on  Risk-Based  Capital  which  is 
applicable  to  all  insured  state 
nonmember  banks  supervised  by  the 
FDIC  (54  FR  11500).  The  risk-based 
capita]  framework  set  forth  in  this  policy 
statement  consists  of  (1)  a  definition  of 
capital  for  risk-based  capital  purposes, 
(2)  a  system  for  calculating  risk- 
weighted  assets,  and  (3)  a  schedule  for 
achieving  a  minimum  supervisory  ratio 
of  cpaital  to  risk-weighted  assets.  A 
bank's  risk-based  capital  ratio  is 
calculated  by  dividing  its  qualifying 
total  capital  base  (the  numerator)  by  its 
risk-weighted  assets  (the  demonlnator). 


The  Office  of  the  ComptroHor  of  the 
Currency  fOCC")  and  the  Federal 
Reserve  Board  fFTlB  ')  have  h!so 
adopted  similar  risk-based  capital 
standards  for  the  banks  under  their 
supervision  The  !hrt>e  agencies  based 
their  ris'K -based  capital  standards  on  a 
framework  devrioped  jointly  by  the 
supervisory  authorities  from  the  12 
countries  represented  on  the  []<is1p 
Committee  on  Banking  Supen  ;sinn  ' 
and  issued  in  final  form  in  [ulv  1988  as  a 
report  on  "International  Convergence  of 
Capital  Measurement  and  Capital 
Standards"  (the  "Basle  Accord").  In 
addition,  the  Office  of  Thnft 
Superivision  ("OTS")  has  implemented 
risk-basf'd  capit.i!  rules  for  savings 
associations. 

Under  the  FTJiC's  nsk-basf-d  capital 
framework,  a  bank's  balance  sheet 
assets  and  credit  equivalent  amounts  of 
off-balance  sheet  items  are  assigned  to 
one  of  four  broad  nsk  categorifs 
according  to  the  obligor  or  if  retevfln*. 
the  guarantor  or  the  nature  of  the 
collateral.  The  aggregate  dollar  amount 
in  each  category  is  then  multiplied  by 
the  risk  weight— 0.  20,  50,  or  100 
percent — assigned  to  that  category.  The 
resulting  weighted  values  from  each  of 
the  four  risk  categories  are  added 
together  and  this  sum  is  the  nsk- 
weighted  assets  total  that  generally 
comprises  the  demoninator  of  the  risk- 
based  capital  ratio. 

At  present,  absent  qualifying 
collateral  or  guarantees,  claims  on 
private  sector  obligors  (other  than 
depository  institutions)  are  generally 
assigned  to  the  100  percent  risk  weight 
category  under  the  risk-based  capital 
g-aidelines  issued  by  the  TOIC.  the  P'RB, 
the  OCC,  and  the  OTS  (collectively,    the 
federal  banking  agencies").  Thus 
multifamily  (five  or  more  dwelling  units) 
housing  loans  and  pnvatoiy-issued 
securities  collateralized  by  multifamily 
housing  loans  are  normally  accorded  a 
100  percent  risk  weight  by  the  FDIC^ 


'  The  Ba»le  Comnmf  f  or  B*inki-!K  S\ipf-rMslon  is 
comprised  oCrepreseniMtivet  of  the  cpniral  banks 
and  supervisory  a»lhontie6  from  Iht  Urt>up  of  Ten 
countries  (Belgium.  Canada.  France,  Germany.  Italy. 
Inpan.  the  Nertieria.nds.  Sweden.  Switzerland,  the 
United  Kingdom,  and  rh«'  United  States)  and 
Luxemburg.  The  C'wnmiiice  tnects  at  the  Bank  for 
Intemaliooal  Settlenseniii,  Bdsle.  SA*i'zerland. 

•  Multifamily  ho'ossr.^  ioans  are  <iiso  normally 
accorded  a  liX  p<>r'-("n'  nsk  weigh'  linder  the  risk- 
based  capi'ai  iriidt^inei  of  the  K^B  tnd  OCC. 
Mowe^ef   i  567  6i.iH1!l:iiMB!  of  rtic  OTS  n»«uUt:r,ns 
(12  ere  5*)'SH),!  iniiHBii  accord'f  a  SO  pfrecii  n^k 
wwghl  to  ■  c)!idii*>irK{  rr.uia/amily  morlg:tijP  liwn*-' 
A  "qualifylns  muiii.'^r-.i')  mf>rtgHHf  lo.in"  it  dtf.r.pd 
in  J  587  Kvl  of  <¥.<■  OTS  rf«ui«Uons  [i:  a-"R 
5d7.1|vl!  ai  a  "loan  oc  an  exisunj;  prop<'r'\ 
consisting  of  S-36  dweUvng  anus  with  a/i  initial 
loan-to-value  ra'  u  of  not  mixr  thar.  SO"'  of  when; 
an  average  anniwl  occQpanc>  raie  of  80^.  or  more  of 
total  tmlts  ^aM  exis'f^  Wif  «'  teas'  o"f  year  " 


\ 
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However,  section  618(b)(1)  of  the 
RTCRRIA  requires  the  federal  banking 
agencies  to  amend  their  risk-based 
capital  guidelines  to  assign  multifamily 
housing  loans  that  meet  certain  criteria 
and  any  security  collateralized  by  such 
loans  to  the  50  percent  risk  weight 
category.  To  qualify  for  this  preferential 
capital  treatment,  a  loan  must  be 
secured  by  a  first  lien  on  a  multifamily 
residential  property  generating  a 
minimum  ratio  of  net  income  to  debt 
service,  have  a  maturity  between  seven 
and  30  years,  have  a  loan-to-value  ratio 
below  a  specified  maximum,  and  have 
had  principal  and  interest  paid  in  a 
timely  manner  for  at  least  one  year. 
Section  618(b)(1)  also  provides  that  a 
multifamily  housing  loan  must  meet 
"any  other  underwriting  characteristics 
that  the  appropriate  Federal  banking 
agency  may  establish,  consistent  with 
the  purposes  of  the  minimum  acceptable 
capital  requirements  to  maintain  the 
safety  and  soundness  of  financial 
institutions." 

The  FDIC  believes  that,  in  order  to 
achieve  this  safety  and  soundness 
objective,  it  is  imperative  that 
appropriate  criteria  be  established  to 
distinguish  between  multifamily  housing 
loans  that  are  accorded  a  100  percent 
risk  weight  and  those  that  are  of 
sufficiently  high  quality  to  warrant  a 
more  favorable  50  percent  risk  weight. 
In  this  regard,  the  FDIC  notes  that  net 
charge-offs  of  multifamily  housing  loans 
by  all  FDlC-insured  commerical  banks 
for  calendar  year  1991  were  2.01  percent 
of  multifamily  housing  loans 
outstanding.  This  net  charge-off  rate  had 
been  1.63  percent  on  an  annualized 
basis  for  the  first  six  months  of  1991. 
The  percentages  of  multifamily  housing 
loans  that  were  90  days  or  more  past 
due  or  in  nonaccrual  status  as  of  June  30 
and  December  31, 1991,  for  all  FDIC- 
insured  commercial  banks  were  7.65 
percent  and  5.64  percent,  respectively,  of 
multifamily  housing  loans  outstanding. 
In  contrast,  for  single  family  housing 
loans,  which  the  FDIC's  risk-based 
capital  guidelines  assign  to  the  50 
percent  risk  weight  category  if  they  meet 
certain  criteria,  the  net  charge-off  rates 
for  the  first  six  months  of  1991  and  for 
calendar  year  1991  were  only  0.17 
percent  and  0.20  percent  of  loans 
outstanding.  Single  family  housing  loans 
that  were  90  days  or  more  past  due  or  in 
nonaccrual  status  as  of  June  30  and 
December  31, 1991,  for  all  FDIC-insured 
commercial  banks  were  1.57  percent  and 
1.65  percent,  respectively.' 


Furthermore,  under  the  Basle  Accord, 
"loans  fully  secured  by  mortgage  on 
residential  property  which  is  rented  or  is 
(or  is  intended  to  be)  occupied  by  the 
borrower"  are  permitted  to  be  assigned 
a  50  percent  risk  weight.  However,  the 
Accord  also  admonishes  bank 
supervisory  authorities  to  apply  this 
"concessionary  weight  *  *  * 
restrictively  and  in  accordance  with 
strict  prudential  criteria.  This  may 
mean,  for  example,  that  in  some  member 
countries  the  50  percent  weight  *  *  * 
will  only  be  applied  where  strict, 
legally-based,  valuation  rules  ensure  a 
substantial  margin  of  additional  security 
over  the  amount  of  the  loan." 

Accordingly,  the  FDIC  is  proposing  to 
amend  its  risk-based  capital  guidelines, 
which  are  set  forth  in  appendix  A  to 
part  325  of  the  FDIC's  regulations  (12 
CFR  part  325,  appendix  A),  to  implement 
section  618(b)(1)  of  the  RTCRRIA.* 
Furthermore,  after  consultation  with  the 
other  federal  banking  agencies,  the  FDIC 
is  proposing  four  additional  criteria  that 
multifamily  housing  loans  would  have  to 
meet  in  order  to  be  accorded  a  50 
percent  risk  weight.  Taken  together,  the 
statutory  and  proposed  additional 
criteria  should  ensure  that  only  those 
multifamily  housing  loans  whose  future 
repayment  prospects  are  such  that  they 
expot^e  an  institution  to  relatively  low 
levels  of  credit  risk  will  receive  this 
favorable  risk  weight.  These  criteria  are 
also  intended  to  ensure  that  such  loans 
have  risk  characteristics  that  are 
consistent  with  the  Basle  Accord's 
provisions  regarding  the  assignment  of  a 
preferential  risk  weight.  The  proposed 
additional  criteria,  which  are  discussed 
more  fully  in  the  following  section,  are 
that  the  loan-to-value  ratio  used  to 
determine  the  loan's  eligibility  is  the 
ratio  at  the  time  the  loan  was  originated 
the  loan  is  not  more  than  90  days  past 
due  or  carried  in  nonaccrual  status,  the 
average  annual  occupancy  rate  of  the 
property  securing  the  loan  has  been  at 
least  80  percent  for  at  least  one  year, 
and  the  loan  has  been  made  in 
accordance  with  prudent  underwriting 
standards. 

The  amendment  for  multifamily 
housing  loans  would  be  accomplished 
by  adding  a  new  paragraph  to  the 
discussion  of  the  types  of  assets  in  the 


'  Past  due.  nonaccrual.  and  net  charge-off  data  on 
multifamily  and  single  family  housing  loans  were 
first  reported  by  FDIC-insured  commercial  banks  in 


the  Consolidated  Reports  of  Condition  and  Income 
as  of  March  31, 1991. 

*  Implementation  of  this  requirement  will  also 
Sdlisfy  provisions  of  section  305  of  the  Federal 
Deposit  Insurance  Corporation  Improvement  Act 
(Pub.  L  102-242. 105  Stat.  2355  (12  U.S.C.  182«  note)) 
that  require  the  federal  banking  agencies  to  amend 
their  risk-based  capital  standards  for  insured 
depository  institutions  to  ensure  that  those 
standards  "reflect  the  actual  performance  and 
expected  risk  of  loss  of  multifamily  mortgages." 


50  percent  risk  weight  category  in  the 
current  section  of  the  FDIC's  risk-based 
capital  guidelines  on  risk  weights  for 
balance  sheet  assets  (section  II.C).  The 
new  paragraph  would  enumerate  the 
criteria  that  a  multifamily  housing  loan 
would  need  to  satisfy  in  order  to  qualify 
for  this  favorable  risk  weight.  A 
conforming  change  would  also  be  made 
to  the  summary  of  risk  weights  and  risk 
categories  in  table  II  of  the  guidelines. 

As  for  securities  collateralized  by 
multifamily  housing  loans,  the  FDICs 
risk-based  capital  guidelines  presently^ 
accord  a  50  percent  risk  weight  to 
privately-issued  mortgage-backed 
securities  that  are  "backed  by  a  pool  of 
conventional  mortgages,"  each  of  which 
meets  the  criteria  "for  inclusion  in  the  50 
percent  risk  weight  category  at  the  time 
the  pool  is  originated."  Such  securities 
must  also  meet  a  number  of  safety  and 
soundness  criteria  that  are  specified  in 
the  guidelines.  Therefore,  by  operation 
of  this  existing  language  on  privately- 
issued  mortgage-backed  securities,  the 
explicit  addition  of  multifamily  housing 
loans  to  the  50  percent  risk  weight 
category  will  have  the  effect  of  lowering 
to  50  percnet  the  risk  weight  for 
privately-issued  mortgage-backed 
securities  collateralized  by  such  loans, 
provided  the  multifamily  housing  loans 
that  back  these  securities  qualify  for  a 
50  percent  risk  weight  at  the  time  the 
securities  are  originated.  In  addition,  in 
general,  the  FDIC's  risk-based  capital 
guidelines  currently  assign  a  20  percent 
risk  weight  to  mortgage-backed 
securities  collateralized  by  multifamily 
housing  loans  that  have  been  issued  or 
guaranteed  by  a  U.S.  Government- 
sponsored  agency.  This  proposal  would 
not  change  the  treatment  of  these 
mortgage-backed  securities. 

In  addition,  sections  618(b)  (2)  and  (3) 
of  the  RTCRRIA  provide  for  the  federal 
banking  agencies'  risk-based  capital 
guidelines  to  take  into  account  differing 
loss  sharing  arrangements  in  connection 
with  sales  of  multifamily  housing  loans. 
Such  arrangements  are  already 
addressed  in  the  instructions  for 
preparation  of  the  Consolidated  Reports 
of  Condition  and  Income.  As  discussed 
further  below,  the  FDIC  is  proposing  to 
revise  its  risk-based  capital  guidelines 
to  further  reference  the  relevant 
regulatory  reporting  instructions. 

Proposed  Additional  Criteria  for 
Multifamily  Housing  Loans 

As  noted  above,  section  618(b)(1)  of 
the  RTCRRIA  authorizes  the  FDIC  to 
establish,  for  safety  and  soundness 
reasons,  additional  underwriting 
characteristics  that  multifamily  housing 
loans  must  meet  in  order  to  qualify  for  a 
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50  percent  risk  weight  After 
consultation  with  the  other  federal 
banking  agencies,  the  FDIC  is  proposing 
to  establish  four  additional  safety  and 
soundness  criteria. 

Section  618(bKl)(B)(ii)  of  the 
HTCRRIA  specifies  that  the  loan  amount 
should  not  exceed  80  percent  or  75 
percent  of  the  appraised  value  of  the 
multifamily  property  securing  the  loan, 
depending  upon  whether  the  interest 
rate  on  the  loan  changes  over  the  term 
of  the  loan.  Although  this  section  does 
not  indicate  the  point  in  time  at  which 
these  loan-to-val^e  ratios  must  be 
attained,  the  FDIC  propose  to  require  as 
an  additional  criterion  that  these  ratios 
must  be  met  at  the  time  of  origination  of 
the  loan.  Prudent  real  estate  loan 
underwriting  standards  dictate  that 
there  be  substantial  borrower  equity  to 
demonstrate  the  borrower's  commitment 
to  repay  the  loan.  When  a  borrower  has 
substantial  equity  in  a  property,  the  risk 
of  losing  this  equity  by  defaulting  on  the 
loan  motivates  the  borrower  to  properly 
service  the  loan.  Thus,  in  order  for  the 
loan-to-value  ratio  requirement  to  be 
consistent  with  the  proposed  criterion 
that  the  loan  be  prudently  underwritten 
(as  discussed  below),  the  FDIC  believes 
that  the  initial  loan-to-value  ratio  should 
be  used  when  determining  whether  a 
multifamily  housing  loan  qualifies  for  a 
50  percent  risk  weight  Furthermore,  the 
use  of  initial  loan-to-value  ratios  would 
also  be  consistent  with  the  definition  of 
a  "qualifying  multifamily  mortgage 
loan"  under  the  existing  OTS  risk-based 
capital  regulations  (12  CFR  567.1(vj). 

Nevertheless,  a  borrower  can  also 
build  equity  over  time  as  the  principal 
amount  of  a  real  estate  loan  is  repaid  or 
if  the  appraised  value  of  the  property 
securing  the  loan  increases.  A 
borrower's  equity  can  also  decrease  if 
the  appraised  value  of  the  property 
declines.  The  FDIC  therefore  seeks 
comment  on  whether,  in  light  of  the 
other  criteria  that  a  mulifamily  housing 
loan  must  also  meet  (1)  a  loan  that  does 
not  satisfy  the  loan-to-value  ratio 
requirement  at  origination  should  be 
permitted  to  do  so  later  during  the  life  of 
the  loan  and,  if  so,  under  what 
circumstances,  and  (2)  a  loan  that 
satisfies  this  requirement  at  origination 
but  fails  to  do  so  at  a  later  date  should 
thereafter  be  ineligible  for  a  50  percent 
risk  weight. 

Under  section  618(bMlHB){iii)  of  the 
RTCRRIA.  timely  payment  of  all 
principal  and  interest  payments  in 
accordance  with  the  loan  terms  must 
have  occurred  for  at  least  one  year  in 
order  for  a  multifamily  housing  loan  to 
qualify  for  a  50  percent  risk  weight  A 
liorrower  may  have  made  all  scheduled 


payments  for  the  past  12  months  but 
may  have  missed  several  scheduled 
payments  in  previous  period  that  remain 
unpaid  under  the  existing  loan  terms. 
There  also  may  be  situations  in  which, 
notwithstanding  past  repayment 
experience,  cash  flow,  and  occupancy 
rates,  a  recent  event  has  occurred  (such 
as  a  sudden  significant  increase  in  the 
vacancy  rate)  that  indicates  that 
payment  in  full  of  principal  or  interest  is 
no  longer  expected.  As  a  consequence, 
the  FDIC  proposes,  as  its  second 
additional  criterion,  to  supplement  the 
statutorily  prescribed  requirement  for  at 
least  one  year's  timely  payment  of 
principal  and  mterest  with  a 
requirement  that  the  loan  cannot  be 
more  than  90  days  past  due  or  in 
nonaccrual  status.  The  FDIC's  risk- 
based  capital  guidelines  currently 
contain  the  same  requirement  for  single 
family  housing  loans. 

As  the  third  additional  criterion,  the 
FDIC  is  proposing  that  the  average 
annual  occupancy  rate  for  the  property 
securing  the  loan  must  have  been  at 
least  80  percent  of  the  total  number  of 
units  for  at  least  one  year.  This 
provision  is  intended  to  complement  the 
statutorily  mandated  requirement 
concerning  the  level  of  annual  net 
income  generated  by  the  prpperty  to 
required  debt  service.  While  a  high 
occupancy  rate  by  itself  does  not 
necessarily  ensure  that  a  multifamily 
property  will  generate  sufficient  cash 
fiow  to  service  any  loans  secured  by  the 
property,  the  combination  of  cash  flow 
and  occupancy  rate  criteria  in  the 
proposed  rule  will  bolster  the  likelihood 
that  the  loan  will  be  repaid.  The 
occupancy  rate  criterion  will  therefore 
further  ensure  that  only  those 
multifamily  housing  loans  that  are  of 
high  quality  will  receive  a  50  percent 
risk  weighting.  In  additin.  subjecting 
multifamily  housing  loans  at  insured 
state  nonmember  banks  to  an  80  percent 
occupancy  rate  requirement  is 
consistent  with  the  rik-based  capital 
standards  currently  applied  to  thrift 
institutions  by  OTS. 

The  final  additional  criterion  that  the 
FDIC  is  proposing  for  multifamily 
housing  loans  to  render  them  eligible  for 
the  50  percent  risk  weight  category  is 
that  the  loan  must  be  made  in 
accordance  with  applicable  lending 
limits  and  other  prudent  underwriting 
standards.  Lending  limits  are  intended 
to  promote  risk  diversification  and 
thereby  assist  an  institution's  efforts  to 
avoid  undue  concentrations  of  credit 
Compliance  with  prudent  underwriting 
standards  is  likewise  designed  to 
manage  and  control  the  credit  risk 
inherent  In  the  lending  process.  The 


imposition  of  this  requirement  is  also 
■«»neces8ary  in  order  to  achieve  a 
consistent  treatment  of  multifamily  and  / 
single  family  housini?  leaTS  under  the      / 
FDIC's  risk-based  rapif.il  guidelines.  To^ 
be  considered  prudently  underv\Titten.  a 
bank's  files  for  a  multifamily  housing 
loan  would  need  to  contain,  for 
example,  a  title  policy  or  opinion, 
adequate  fire/hazard/liability 
insurance,  and  other  appropriate 
documentation. 

Sales  Pursuant  to  Pro  Rata  Loss  Sharing 
.Arrangements 

Section  6181b  1(2)  of  the  RTCRRIA 
requirs  the  FDIC  to  amend  its  risk-based 
capital  standards: 

to  provide  that  any  loan  fully  secured  by  a 
first  lien  on  a  multifamily  housing  property 
that  is  sold  subject  to  a  pro  ratH  loss  sharing 
arrangement  *   '   '  shall  be  treated  as  sold  to 
the  extent  that  loss  is  incurred  by  the 
purchaser  of  the  loan. 

This  section  then  defines  the  term 
"pro  rata  loss  sharing  arrangement"  as 
"an  agreement  providing  that  the 
purchaser  of  a  loan  shares  in  any  loss 
incurred  on  the  loan  with  the  selling 
institution  on  a  pro  rata  basis." 

While  the  FDIC's  risk-based  capital 
framework  does  not  at  present  explicitly 
describe  how  pro  rata  loss  sharing 
arrangements  are  to  be  treated,  the 
instructions  for  preparation  of  the 
Consolidated  Reports  of  Condition  and 
Income  direct  banks  to  report  sales 
subject  to  pro  rata  loss  sharing 
arrangements  in  a  manner  that  is 
consistent  with  the  language  of  section 
618(bM2).  In  this  regard,  the  instructions 
state  that: 

if  the  risk  retained  by  the  seller  is  limited 
to  some  fixed  percentage  of  any  losses  that 
might  be  incurred  and  there  are  no  other 
provisions  resulting  in  retention  of  risk,  either 
directly  or  indirectly,  by  the  seller,  the 
maximum  amount  of  possible  loss  for  which 
the  selling  bank  is  at  risk  (the  stated 
percentage  times  the  sale  proceeds)  shall  be 
reported  as  a  borrowing  and  the  remaining 
amount  of  the  assets  transferred  reported  as 
a  sale. 

Tlius.  notwithstanding  the  enactment 
of  section  618(b)|2).  based  on  this 
reporting  instruction,  an  FDIC- 
supcrv  ised  bank  that  sells  a  multifamily 
housing  loan  subject  to  a  pro  rata  loss 
shanns  arrangement  would  not  he 
subject  to  a  risk  based  capital  charge  on 
the  portion  of  the  loan  that  is  reported 
as  sold.  Ne\ertheless.  in  accordance 
with  section  618{bH2),  the  FDIC 
proposes  the  amend  its  risk-tiased 
capital  guidelines  to  provide  in  a 
footnote  an  explanation  of  this 
treatment  for  sellers  of  multifamily 
housing  loans  subject  to  pro  rata  loss 
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sharing  arrangements.  In  so  doing,  the 
FDIC  has  chosen  to  incorporate  this 
regulatory  reporting  rule  into  its  risk 
based  capital  guidelines  as  a  means  of 
providing  a  consistent,  broadly  applied. 
time  tested,  and  generally  uP'lcrstood 
basis  for  nidkina  nsk -based  capital 
calculutwns 

Sale  Pursuant  to  Other  Arrangemenls 
for  Loss 

In  section  6ia{bj|3)  of  the  RTCRRIA. 
the  FDIC  is  directed  to  amend  its  risk- 
hased  capital  framework  "to  take  into 
account  other  loss  sharing  arrangements 
in  connection  with  the  sale"  of 
multifamlly  housing  loans  "for  purposes 
of  determining  the  extent  to  which  such 
loans  shall  be  treated  as  sold."  "Other 
loss  sharing  arrangement"  is  then 
defined  as  "an  agreement  providing  that 
the  purchaser  of  a  loan  shares  in  any 
loss  incurred  on  the  loan  with  the  selling 
institution  on  other  than  a  pro  rata 
basis." 

As  with  pro  rata  loss  sharing 
arrangements,  the  FDIC's  existing  risk- 
based  capital  guidelines  do  not 
specifically  address  how  asset  sales 
invol%ing  various  other  forms  of  loss 
sharing  arrangements  are  to  be  handled 
by  a  selling  bank.  This  is  because,  for 
purpo<>es  of  applying  the  nsk-based 
capital  standards,  a  banks  balance 
sheet  assets  are  determined  in 
accordance  with  the  instructions  for  the 
preparation  of  the  Consolidated  Reports 
of  Condition  and  income.  Thus,  the 
instructions  for  preparation  of 
Consolidated  Reports  of  Condition  and 
Income  are  the  source  for  guidance  on 
determining  the  extent  to  which  assets 
such  as  muitdamily  housing  loans  are 
treated  as  sold  when  there  is  a  loss 
sharing  arrangement  (other  than  a  pro 
rata  arranaement)  covenng  the  assets. 
According  to  these  instructions,  in 
general,  a  transfer  of  assets  such  as 
multifamlly  housine  loans  :s  to  be 
reported  as  a  sale  of  the  transferred 
assets  only  if  the  selling  institution  '{1} 
retains  no  risk  of  loss  frorr.  the  assets 
transferred  resulting  from  any  cause  and 
(2)  has  no  obligation  to  any  party  for  the 
payment  of  principal  or  interest  on  the 
assets  transferred"  resulting  from  any 
cause.  The  FDIC's  nsk-based  capita! 
f.'.iT.tnvork  takes  oiht-r  loss  sharing 
arrangements  into  account  m  this  same 
manner  when  detenr.inmg  the  extent  to 
which  assets  such  as  muUifamily 
housing  loans  are  treated  as  s^old  and 
excluded  from  the  twiance  sheet  assets 
that  m.ust  be  risk  weighted,  Ir.  order  to 
implement  section  618(bt|3i,  the  FDIC 
proposes  to  amend  its  rtsk-based  capital 
guidelines  to  disclose  this  treatment  of 
other  loss  sharing  arrangements  in  a 
footnote. 


Regulatory  Flexibility  AcA  .Analysis 

The  FDIC  certifies  that  this  proposed 
amendment  to  its  risk-based  capital 
guidelines,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U^.C.  601 
e(  seg.).  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

The  proposed  amendment  would 
benefit  insured  state  nonmember  banks 
by  reducing  the  minimum  amount  of 
capital  that  they  are  required  to 
maintain  for  certain  muJtifamily  housing 
loans  and  securities  collateralized  by 
such  loans.  The  proposal  would  apply 
equally  to  all  insured  state  nonmember 
banks,  regardless  of  size,  and  should  not 
disproportionately  affect  a  substantial 
number  of  small  fianks 

List  of  Subjects  m  12  CFR  Part  32S 

F^  ink  deposit  insurance,  Banks. 
Banking,  Capital  adequacy.  Reporting 
and  recordkeeping  requirements.  State 
nonmember  banks. 

Accordingly,  the  FDIC  proposes  to 
amend  12  CFR  part  325  as  follows; 

PART  325— CAPITAL  MAIhTTENANCE 

1.  The  authority  citation  for  part  325  is 
revise  i  to  n-nd  as  follows: 

Authority:  12  L'.S.C.  1815(a),  1815(b).  1816, 
18ie(a).  1818<b),  18ia(c),  1818(t).  1819{Tenth). 
18-.«(ck  1828(dJ,  lK8[i].  1828{n),  3907,  3909: 
Pub.  L  102-233,  105  SUlL  1761.  1790  (12  U.S.C. 
leain  note);  Pub.  L  ^4a  102-242, 105  Stat. 
2236,  2388  (12  U,S,C  ia28  note). 

2.  In  appendix  A  to  part  325  a  new 
paragraph  Is  added  between  the  first 
and  second  paragraphs  of  section  II.C. 
category  3;  and  paragraphs  (2)  through 

(4)  of  table  IL  category  3  are 
redesignated  as  paragraphs  (3)  through 

(5)  respertiv-ely  and  a  new  paragraph 
(2)  is  added  to  read  as  follows- 

Appendix  A  to  Part  325— Statement  of 
Policy  on  Ri$k-Ba»ed  Capita! 


n.  •  •  • 

c  ■  *  ' 

Category  3  '  '  • 

This  category  also  inchsdes  loans  fully 
secured  by  first  liens  on  muitifamily 
residential  propeftiea,  "'  provided  that: 


»"•  The  type*  of  properties  that  qualify  as 
muitifamily  feaidenUal  propertw*  are  bated  tn  rfae 
instructiou  for  prepcfattoB  of  the  CtmsolidattHl 
Reports  of  Coiutttion  and  Income.  In  addition.  a» 
providpd  m  tbeae  (nstrorttont.  a  multtfamHy 
huuuRg  loan  tliaf  U  told  subject  to  a  pro  rata  toM 
shann^  arrangefnenl  ii  treated  by  (ke  aeUtng  bank 
as  told  (and  excluded  fraa  balance  sheet  assets)  to 
the  exleirt  rtiat  the  sales  agreemenl  provides  for  the 
purchaser  of  tbe  ^oan  to  sKare  tn  any  tew  Incurrwl 
on  the  loan  on  a  pro  rata  basts  with  the  setting 


(IKa)  tf  the  interest  rate  on  the  loan  does 
not  change  over  the  term  of  the  loan; 

(i)  The  loan  amount  at  origination  does  not 
exceed  80  percent  of  the  appraised  value  of 
the  property  securing  the  loiui:  and 

(ii)  For  the  property's  ntoct  recent  fiscal 
year,  the  ratio  of  annual  net  operating  income 
generated  by  the  property  (before  pajTnent  nf 
any  debt  service  on  the  loan)  to  annual  debt 
service  on  the  loan  is  not  less  than  120 
percent:  or 

(b)  If  the  interest  rate  on  the  loan  changes 
over  the  term  of  the  loan: 

(i)  The  loan  amount  at  origiosHon  does  not 
exceed  75  percent  of  the  appraised  value  of 
the  property  securing  the  loan:  and 

(ii)  For  the  property's  most  recent  fiscal 
year,  the  ratio  of  annual  net  operalinK  income 
generated  by  the  property  (before  payment  of 
any  debt  service  on  the, loan)  lo  annual  debt 
service  on  the  loan  is  not  less  than  115 
percent: 

(2)  Amortization  of  principal  and  interest 
on  the  loan  occurs  over  a  period  of  not  more 
than  30  years: 

(3)  The  minimiun  maturity  {or  repeyfoent  of 
principal  on  the  loan  is  not  less  than  seven 
years: 

(4)  All  principal  and  interest  payments 
have  been  made  on  a  timely  basis  in 
accordance  with  the  terms  of  the  loan  for  at 
least  Ofte  year  and  the  loan  Is  not  otherwise 
more  than  90  days  past  due  or  carried  in 
nonaccrual  ilatus; 

(5)  An  average  anntial  occupancy  rate  of  at 
least  80  percent  of  the  total  number  of  units 
in  the  property  securing  the  loan  has  existed 
for  at  least  one  year:  and 

(6)  The  loan  has  been  made  in  accordance 
with  applicable  lending  limits  and  other 
prudent  imderwritinji  standards. 


Table  Ii. — Summary  of  Risk  Weights  and  Risk 
Categories 


Category  3  *   '  * 

(2)  Loans  fully  secured  by  first  Uem  on 
muitifamily  residential  properties  that  meet 
specified  requirements  wtth  respect  to  initial 
loan-to-vaiue  ratio.  level  of  annual  net 
operating  income  to  required  debt  service, 
maxiranm  amortization  period,  minimum 
maturity,  demonstrated  timely  repayment 
performance,  averaite  annual  occupancy  rate, 
and  conformity  with  applicable  lending  hmits 
and  other  prudent  underwriting  standards. 
•         •         •         •         • 

By  order  of  the  Board  of  Directors. 


bank.  In  such  a  Iranaaclion.  from  the  MandpoinI  of 
the  selling  bank,  the  portion  of  tbe  lo«n  that  is 
treated  as  sold  Is  not  sub)ocl  to  the  nsk-based 
capital  standards  In  connection  with  sales  of 
muitifamily  housing  loans  in  tvhich  the  purchaser  of 
a  loan  akares  lo  any  Iom  Incarred  on  the  loan  with 
the  seiliag  institution  on  ottier  than  t  pro  rata  basis, 
these  other  loss  sharing  arran^roenls  are  laJten  irno 
account  for  purpose*  of  delermioing  the  cxlenl  lo 
which  such  loans  are  treated  by  the  selling  bank  as 
sold  (and  cxduded  from  balance  sheH  assets) 
under  li>e  rtsk-based  capttal  framework  in  the  saip* 
manner  as  prescribed  for  reportiog  purpones  n  the 
instructions  for  preparatioii  of  the  Cunsoltdatod 
Reports  of  ComhTion  and  fncomc 
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Dated  at  Washington,  DC,  this  24th  day  of 
March,  1992. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

IFR  Hoc.  92-7377  Filed  3-31-92;  8:45  am) 

Bi^:.NG  COOE  S714-01-*!  I 


FEDERAL  HOL'SING  F1NAN( 

12  CFR  Pari  9  34 
(Docket  No.  92-'S5-2' 


iSn 


ExaTiir5'"cns 
Loan  Banks 


t^e  p?  js-al  Home 


«gency:  Federal  Housing  Board. 
action:  Proposed  rule. 


summary:  The  Federal  Housing  Finance 
Beard  (Finance  Board)  is  issuing  a 
regulation  that  establishes  a  system  for 
the  classification  of  assets  of  the 
Federal  Heme  Loan  Banks  (FHLBanks) 
pursuant  to  examinations  of  the 
FHLBanks.  The  asset  classification 
system  created  here  will  be  consistent 
with  that  used  by  the  other  Federal 
financial  regulatory  agencies,  namely: 
the  Comptroller  of  the  Currency  (OCC), 
the  Board  of  Governors  of  the  Federal 
Reserve  System  {Federal  Reserve),  the 
Federal  Deposit  Insurance  Corporation 
(FDIC)  and  the  Office  of  the  Thrift 
Supervision  (OTS). 

This  regulation  also  requires  that  the 
FHLBanks  establish  general  or  specific 
reserves  for  assets  classified  under  this 
system,  allowing  the  FHLBanks  to 
accurately  report  in  their  financial 
statements  any  losses  caused  by  such 
assests. 

DATES:  Comments  must  be  submitted  by 
May  1, 1992. 

ADDRESSES:  Comments  may  be  mailed 
to  Elaine  L.  Baker,  Executive  Secretary, 
Federal  Housing  Finance  Board,  1777  F 
Q.ropt  v\,v    w=^>>;"':»on,  DC  20006. 
FCR  FLRTMES  INFORMATION  CONTACT: 

Gary  B.  Townsent,  Deputy  Director  For 
Examinations,  District  Banks 
Directorate.  (202)  408-2540,  Charles 
Szlenker,  Attorney,  Office  of  General 
Counsel,  (202)  408-2554,  Federal 
Housing  Finance  Board,  1777  F  Street, 
\-\V    \v -^ishington.  DC  20006. 
SUPPLEMENTARY  INFORMATION: 

1,  General  I 

The  Finance  Board  is  an  independent 
financial  regulatory  agency  responsible 
for  the  regulation  and  supervision  of  the 
FHLBanks.  12  U.S.C  1422a(a)  (Supp.  I 
1989).  It  is  specifically  charged  with 
ensuring  the  FHLBanks  System's  safe 
and  sound  financial  operations  and 
ensuring  that  each  FHLBanks  is 


adequately  capitalized.  Id.  at  1422(a)(3) 
(C)  and  (D).  In  large  part,  it 
accomplishes  this  task  through  periodic 
regulatory  examinations  of  the 
FHLBanks  performed  by  its  examination 
staff.  See  id.  at  1440. 

Pursuant  to  its  statutory  responsibility 
to  examine  the  FHLBanks  periodically 
and  to  inspect  and  evaluate  their  assets, 
the  Finance  Board  has  implied  authority 
to  require  reporting  of  FHLBanks  assest, 
as  well  as  the  authority  to  develop  the 
policies  and  procedures  prescribing  the 
treatement  of  such  assets  for  regulatory 
purposes. 

Such  policies  and  procedures  are  not 
strictly  governed  by  general  accounting 
principles  or  standards,  because  a 
regulatory  examination  of  an  institution 
differs  significantly  from  an  accounting 
audit  of  financial  statements.  Audit 
reports  are  usually  publicly  available, 
whereas  examination  reports  are 
exempt  from  public  disclosure  under  the 
Freedom  of  Information  Act.  Unlike  an 
audit,  the  underlying  purpose  of  an 
examination  is  to  aid  the  regulator  in 
determining  whether  it  is  fulfilling  its 
statutory  duty.  See  e.g.  In  re:  Franklin 
Nat.  Bank  Sec.  Litig.,  445  F.  Supp.  723. 
730-31  (E.D.N.Y.  1978). 

Any  important  aspect  of  a  regulatory 
examination  is  an  assessment  of  asset 
quality.  Any  procedures  or  system  for 
identification  of  impaired  or  distressed 
assets  involves  judgement  and  a  need 
for  flexiblity  on  the  part  of  the  examiner. 
There  is  no  mathematical  or  quantitative 
formula  readily  adaptable  to  asset 
classification,  by  its  very  nature,  it 
involves  a  qualitative  analysis  of 
accounting  data,  economic  factors  and 
policy.  While  virtually  all  asserts  are 
subject  to  some  risk  of  loss,  not  all  such 
risk  requires  classification.  The  decision 
to  classify  an  asset  is  a  function  of  its 
actual  degree  of  exposure  to  a  risk  of 
loss  and  the  risk  inherent  to  that  type  of 
asset. 

The  Finance  Board's  system  for  the 
classification  of  FHLBank  assets  being 
established  by  this  regulation  is 
modeled  in  part  on  the  revised  "Uniform 
Agreement  on  the  Classification  of 
Assets  and  Appraisal  of  Securities  held 
by  Banks"  issued  as  joint  statement  by 
the  OCC.  Federal  Reserve,  FDIC  and  the 
Conference  of  State  Bank  Supervisor  on 
May  7. 1979.  This  system  also  was 
adopted  by  the  OTS  for  its  supervision 
of  federally  chartered  thrifts. 

Adoption  of  this  asset  classification 
system  benefits  both  the  Finance  Board 
and  the  FHLBank  System.  This  asset 
classification  system  has  an  established, 
proven  record  of  sucess  with  the 
aforementioned  financial  regulatory 
agencies,  and  provides  appropriate 
flexibility  to  the  Finance  Board's 


examination  staff.  Moreover,  these 
agencies  have  issued  helpful  guidelines 
and  interpretive  opinions  on  the 
classification  of  assets  in  accordance 
with  this  system  that  are  available  for 
Fianance  Board  use  and  adaptation.  It 
also  is  helpful  that  the  senior  staff  at  the 
FHLBanks  are  familiar  with  this 
classification  system.  Prior  to  1989,  the 
FHLBanks  served  a  dual  rule  as  a 
central  credit  banking  system  to 
federally  insured  thrifts  and  as 
regulators  of  the  thrift  industry  on  behalf 
of  the  former  Federal  Home  Loan  Bank 
Board. 

The  classification  system  contained  in 
this  regulation  will  apply  to  all  FHLBank 
assets.  However,  the  risk  characteristics 
of  assets  differ  somewhat  when  the  total 
range  of  a  FHLBank's  various  assets  are 
considered.  In  practice,  asset 
classification  for  the  FHLBanks  likely 
will  be  primarily  focused  on  a 
FHLBank's  advances  and  its  investment 
assets.  A  FHLBank's  advances  and 
investment  portofolio  comprise  the  bulk 
of  its  assets,  and  such  assets  are  also 
the  type  of  assets  most  susceptible  to 
impairment. 

"This  regulation  comprises  only  one 
aspect  of  the  general  scheme  of 
regulatory  supervision  of  the  FHLBanks 
to  be  undertaken  by  the  examination 
staff.  The  Finance  Boards  Deputy 
Director  for  Examinations.  District 
Banks  Directorate  ("Deputy  Director"), 
may  issue  periodic  guidelines  and 
interpretive  memoranda  on  the  asset 
classification  system  and  other 
regulatory  examination  procedures.  The  . 
Deputy  Director  also  will  compile  an 
Examination  Manual  for  use  by  Finance 
Board  examination  staff. 

This  regulation  also  will  require 
FHLBanks  to  establish  adequate 
reserves  for  losses  on  classified  assets. 
The  authority  to  compel  a  FHLBank  to 
establish  reserve  and/or  make  such 
charge-offs  as  required,  is  contained  in 
Bank  Act  section  16  (12  U.S.C.  1436 
Supp.  1 1989)). 

As  required  by  section  20  of  the  Bank 
Act,  the  regulation  specifies  that  each 
FHLBank  will  be  examined  at  least  once 
a  year.  Id.  at  1440).  It  also  requires  to 
Office  of  Finance,  as  a  joint  office  of  the 
FHLBank  System,  to  be  likewise 
examined.  In  addition,  it  permits  other 
examinations  of  a  FHLBank  or  the 
Office  of  Finance  at  the  direction  of  the 
Finance  Board.  It  detailes  the  duties  of 
the  Deputy  Director  with  regard  to  the 
examination  of  the  FHLBank  System, 
and  confirms  the  Deputy  Direcotor's  role 
as  the  agency's  chief  examiner  of  the 
FHLBanks. 

The  Bank  Act  vests  the  Finance 
Board's  examiners  with  the  same 
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powers  and  prtvile^^es  as  evammers  of 
the  Federal  Reserve  fianks  Hn(i  national 
bcinks.  {ID.)  Accordingly,  tne  powers 
and  pnvileges  of  examiners  contained 
herein  are  based  on  applicable 
provisions  in  both  the  Federal  Reserve 
Act  112  1J.S.C-  221  etseq..\  and  the 
National  Bank  Act  (12  U  S  C  21  et  Sfxi  ) 

2.  Analysis  of  Classification  of  Assets 
Regulation 

Ceneral 

This  regulation  describes  the  four 
classifications  that  will  be  used  to 
classify  a  FiilJJ.mk  asset  when  the 
examiner  determines  that  it  (1)  is 
impaired  or  is  potentially  weak,  and  (2) 
could  have  an  adverse  impact  on  the 
earninRs  or  equity  of  a  FHIJkmk. 
Through  analysis  and  determination,  an 
examiner  will  classify  each  such  asset 
into  one  of  the  four  described 
classifications  in  accordance  wun  tne 
system  prescnbed  by  the  Finance  Board. 

FHLBank  Assets  Affected 

In  the  course  of  a  FHLBank 
examination,  the  Finance  Board's 
examination  staff  will  review  the 
FHl^ank's  advances-related  assets 
investment-related  assets  and  other 
assets  to  determine  whether  any  have 
become  impaired  If  so.  the  examiner 
will  determine  whether  the  FHLBank 
h<;s  similarly  identified  them  as 
impaired.  The  examiner  will  further 
determine  whether  such  impairmerjt 
ad\er9ely  imparts  p.imings  and/or 
equity. 

If  a  Finance  Board  examiner 
determines  that  a  FHLBank  has  failed  to 
identify  im.paired  assets  or  failed  to 
recognize  the  effect  of  an  impainnent  on 
its  financial  condition,  the  examiner  will 
bring  this  to  the  attention  of  the 
FHLBank.  will  identify  the  asset  and 
will  note  the  proper  amount  of  the 
allowance,  reserve  or  write-down  to  be 
established,  if  any. 

Classification  Objectives 

The  system  of  classification  of 
FliLBank  assets,  being  adopted  here. 
Will  pro\  ide  the  Finance  Board's 
evammaiion  staff  an  ord(-rly  means  to 
achieve  three  objectives  in  the  course  of 
an  examination  of  a  FHLBank: 

1.  Identification  of  Adversely  Classified 
Assets 

To  first  evaluate  the  assets  of  a 
niLBank  and  then  to  identify  whether 
any  such  assets  are  impaired  assets  or 
potentially  weak  assets,  using  the 
classification  designations  estahhsfced 
herein: 


2.  Determinatj'in  jf  Det'ree  a!  Impact 

To  first  determine  the  extent  of 
probable  loss  to  a  FHLBank  on  these 
impaired  or  weak  assets;  and  then  to 
evalute  the  adequacy  of  such 
FPHLBank's  current  aliowances  and 
reserves  for  k>95.  to  covct  any  such 
probrible  loss. 

3.  Evaluation  of  Rnancial  Impact  on 
FHLBank 

To  determine  the  actual  or  potential 
impact  of  imp-dreii  assets  on  the 
FHLBank's  financial  condition  and 
operations  m  order  to  take  necessary 
corrective  steps,  usually  an  increase  in 
current  reserves  or  the  establishment  of 
reserves  or  the  taking  of  a  write-off  of 
an  impaired  asset.  Examiners  are  not 
bound  by  issues  of  materiality  in 
determining  the  necessity  of 
supplementing  a  current  reserve  or 
establishing  a  new  reserve. 

3.  Effect  of  Cla.ss!fic.afion 

The  classsticatior.  system,  run'ained  in 
this  regulation  will  permit  the  Kmance 
Board's  examination  staff  to  split  a 
particular  FHLBank  asset  among  the 
classificetiDHs  and  will  permit  the 
flexibility  to  classify  a  part  of  an 
impaired  asset  while  not  dassifying  the 
entire  asset 

The  Deputy  Director,  as  the  agency's 
chief  examiner,  is  empowered  to 
determine  the  particular  mode  of 
allowance  or  reserve  that  may  be 
needed  to  protect  the  operations  of  a 
FliLBank  against  the  risk  of  loss 
associated  with  an  impaired  asset  This 
may  include  establishing  specific 
reserves  or  establishing  or  enlarging  a 
general  "loss  reserve." 

4.  Regulatory  Flexibilit}  Act 

In  accordance  with  section  605(b)  of 
title  5,  United  States  Code,  the  Board  of 
Directors  hereby  certifies  that  this 
proposed  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  Finance 
Board  reaches  this  conclusion  because 
this  regulation  affects  only  'he  FHI^ank 
System  consisting  of  12  FHlIiinjss  The 
Small  Business  Administration  defines  a 
small  finanaai  institution  a.s  a 
commercial  bank  or  thnit  v\ifh  assets 
not  exceeding  SlO()  miilion  \i  CFR 
121.13;a)  The  FHLBanks  are  nt-'hcr  ot 
such  mslitutioris  and  their  assets  exceed 
•hat  thj-eshoid 

List  of  Subjocls  in  U  CFR  part  934 

Federal  horoe  lour,  fianks  S*H«nties 
Surety  bonds. 


SOeCHAP£R  B- 

BANK  SYSTEM 


-FtDERAL  MOIAt  LQfkH 


AuLuiuin^ly.  the  Finance  Board 
hereby  amends  part  934  of  subchapter  B 
of  chapter  IX.  htle  IZ  Code  of  Federal 

Requiritions   as  fnllnwv 


PART  934- 
BANKS 


-OPt«ATIONS  (>*■   THE 


1.  The  authority  citation  for  part  934  is 
revised  to  read  as  follows: 

Authority:  Sec.  2a  103  Stal.  414.  as 
amended  (12  U.S  C.  1422b).  section  16. 103 
Slat.  41Z  as  amended  (12  U.S.C.  1436):  sec. 
20. 103  Stat.  415,  as  amended  (12  U.S.C  1440)-. 
sec.  22. 103  Stat.  422.  as  amended  (12  U.S.C. 
1442). 

2.  Part  934  is  amended  by  designating 
§§  934.1  through  934.15  as  Subpart  A— 
Ceneral  Operations,  and  adding  a  new 
subpart  B  consisting  oi  i§  934.30  through 
934.33  to  read  as  follows: 

Sul>par*  B Cia.rwn.-jl'O''-  fV>fici»"g  -ft  ■>■■■'. 

Proceoures 

Sec 

934.30  ClassificatiuD  of  assets. 

934J1  Maaual  and  interpretations. 

934.32  Examination  schedule. 

934.33  Powers  of  examiners. 

Subpart  B — Eraminatior  Poitcies  .^nd 
P'ocecJiJ'es 


§  934.30     CiaswAcatior  o'  as*«>t». 

(a)  Scope.  The  claswfication  system 
described  in  paragraph  (c)  of  this 
section  applies  to  all  assets  or  portions 
thereof  held  by  a  Bank.  Assets  subject 
to  this  classification  requirement  may 
fall  within  one  or  more  classifications, 
and  a  portion  of  any  asset  that  is  subject 
to  this  classification  requirement  may 
remain  unclassified. 

(b)  Purpose.  The  classification  system 
described  in  paragraph  (c)  of  this 
section  shall  be  utilized  by  the 
examination  staff  of  the  Board  for  the 
purpose  of  analyzing  the  assets  of  a 
Bank  purstiaal  to  a  regulatory 
examination  of  such  Bank.  The  Banks 
shall  accept  and  adhere  to  the 
categories  of  such  system. 

(c)  Categories  of  chssification — (1) 
Other  Assets  Especially  Mentioned 
(OAEM)  assets,  (i)  Assets  classified  as 
OAEM  are  such  assets  as  are 
determined  to  be  currently  protected 
from  loss,  but  are  potentially  weak.  To 
be  classified  in  this  category,  assets 
must  constitute  an  undue  and 
unwarranted  risk  to  the  Bank,  but  must 
no'  h>:\f  deteriorated  to  the  point 
justify  !.T5  classification  as  a 
Substandard  asset.  OAEM  assets  are 
deemed  fn  hi^s-f-  po''*n»i-i!  weskn^^^es 
which  rrirfv,  i*  nc?'  ;:4J"T-rT*(-d    wti-.f  vr.  **':(■ 
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asset  or  inadequately  protect  the  Bank's 
position  at  some  future  date. 
(ii)  Assets  detailed  in  this 
classification  category  may  include 
Bank  advances  against  which: 

(A)  The  quality  of  the  collateral 
securing  the  advance  is  not  reasonably 
determinable: 

(B)  Physical  possession  of  the 
collateral  has  not  been  taken  when 
conditions  warrant  such  action;  or 

(C)  Collateral  margins  are  potentially 
inadequate  based  on  trends  in  interest 
rates,  which  may  affect  the  market  value 
of  underlying  collateral  and  collateral 
quality. 

(2)  Substandard  assets.  Assets 
classified  as  Substandard  assets  are 
characterized  by  the  distinct  possibility 
that  the  Bank  will  sustain  some  loss  if 
deficiencies  are  not  corrected. 
Generally,  such  loss  potential  should  be 
evident  in  the  aggregate  amount  of  Bank 
assets  classified  as  Substandard  assets, 
but  need  not  be  specifically  evident  in 
each  individual  asset  being  classified  as 
a  Substandard  asset. 

(i)  Assets  classified  as  Substandard 
assets  are  such  Bank  assets  as  are 
determined  to  be  inadequately  protected 

by: 

(A)  Current  sound  worth,  payment 
capacity,  or  collateral  in  cases  where 
the  asset  is  an  advance  to  a  member;  or 

(B)  Projected  cash  flow  and  earnings  if 
the  asset  is  an  investment  or  other  asset 
of  the  Bank. 

(ii)  Assets  classified  as  Substandard 
assets  must  have  a  well-defined 
weakness,  or  well-defined  weaknesses, 
that  jeopardize: 

(A)  The  liquidation  of  an  advance;  or 

(B)  Cash  fiow  and  earnings 
expectations  of  an  investment  or  other 
earning  asset. 

(iii)  Assets  classified  as  Substandard 
assets  may  exhibit  one  or  more  of  the 
following  characteristics: 

(A)  Collateral  which  is  not  subject  to 
adequate  inspection  and  verification; 

(B)  There  is  no  primary  source  of 
repayment  and  reliance  is  upon  the 
secondary  source; 

(C)  A  loss  does  not  seem  likely,  but 
sufficient  problems  have  arisen  to 
require  that  the  Bank  take  additional 
and  abnormal  measures  to  protect  its 
position  in  order  to  maintain  a  high 
probability  of  repayment; 

(D)  Deterioration  in  collateral;  or 

(E)  Flaws  in  documentation,  with  the 
effect  that  the  Bank  is  in  a  subordinated 
or  unsecured  position. 

(iv)  The  presence  of  one  of  these 
factors  does  not  require  an  asset  to  be 
classified  substandard  if  the  examiner 
determines  that  the  presence  of  such 
factor  does  not  indicate  a  well-defined 
weakness  jeopardizing  the  timely 


liquidation  of  the  asset,  or  realization  of 
its  book  value. 

(3)  Doubtful  assets,  (i)  An  asset 
classified  as  Doubtful  has  all  the 
weaknesses  inherent  in  an  asset 
classified  as  a  Substandard  asset,  with 
the  added  characteristic  that  the 
weaknesses  make  collection,  liquidation 
in  full,  or  realization  of  book  value 
improbable  on  the  basis  of  currently 
existing  facts,  conditions,  and  values. 
The  probability  of  loss  is  high,  but 
because  of  certain  important  and 
reasonably  specific  pending  factors  that 
may  work  to  strengthen  the  asset,  its 
classification  as  an  estimated  loss  is 
deferred  until  more  information  is 
available. 

(ii)  An  examiner  may  determine  a 
reasonable  carrying  value  for  an  asset 
classified  as  Doubtful  and  may  request 
that  the  Bank  establish  additional 
specific  reserves  and/or  make  charge- 
offs  as  are  required.  Such  a 
determination  shall  be  based  on  tangible 
facts  recorded  in  the  Bank's  files  and 
other  documents,  and  Bank  officers  shall 
give  assurance  to  the  examiner  that  such 
reserve  or  charge-off  will  be  established 
or  made. 

(iii)  An  entire  asset  should  not  be 
classified  as  a  Doubtful  asset  when 
collection  of  a  specific  portion  appears 
highly  probable.  Doubtful  classifications 
are  generally  transitory,  pending  receipt 
of  additional  information. 

(4)  Loss  asset.  An  asset  or  a  portion  of 
an  asset  classified  as  Loss  is  one  in 
which  its  book  value  is  considered 
unrealizable  or  of  such  little  value  that 
its  continuance  as  a  bookable  asset  is 
not  warranted.  Such  classification  does 
not  mean  that  the  asset  has  no  recovery 
value. 

(d)  Effect  of  classification.  (1)  When, 
pursuant  to  this  subpart,  an  examiner 
has  classified  one  or  more  assets,  or 
portions  thereof,  as  Substandard  or 
Doubtful  assets,  and/or  has  determined 
that  existing  valuation  allowances  are 
inadequate,  the  Bank  shall  establish 
allowances  for  losses  in  an  appropriate 
amount  as  determined  by  the  examiner, 
subject  to  the  approval  of  the  Board's 
Deputy  Director  for  Examinations, 
District  Banks  Directorate  (Deputy 
Director). 

(2)  When,  pursuant  to  this  subpart,  an 
examiner  has  classified  one  or  more 
assets  or  portions  thereof  as  a  Loss,  the 
Bank  shall  charge  off  an  amount  equal 
to  100  percent  of  the  asset,  or  portion 
thereof,  classified  as  a  Loss. 

(3)  Allowances  provided  on  classified 
assets  should  be  in  amounts  consistent 
with  Generally  Accepted  Accounting 
Principles.  For  the  purpose  of 
determining  a  proper  allowance,  the 
asset  evaluation  methods  (and 


corresponding  allowances)  that  are 
consistent  with  the  practice  of  the 
Financial  Regulatory  Agencies  (as 
defined  in  §  934  15(a)(3)  of  this  part) 
may  be  used. 

(e)  Implementation  of  classification 
system.  (1)  In  connection  with  a  regular, 
special  or  other  examination  of  a  Bank, 
the  Board's  examination  staff  shall  have 
authority  to  review  all  assets 
whatsoever  of  a  Bank  and  to  identify 
and  to  classify  such  asset  in  accordance 
with  the  classification  system  described 
in  paragraph  (c)  of  this  section  and  to 
calculate  the  amount  of  necessary 
reserves. 

(2)  Each  Bank  shall,  on  a  regular 
basis,  classify  its  assets  in  accordance 
with  the  classification  system  described 
in  paragraph  (c)  of  this  section  and  shall 
make  such  classification  analysis 
available  to  the  Board's  examination 
staff  upon  request.  Nothwithstanding 
any  other  remedy  or  supervisory 
measure  available  to  the  Board  under 
applicable  statutes  or  regulations,  a 
Bank's  failure  to  adequately  measure  or 
monitor  the  risk  to  its  asset  portfolio 
through  self-classification  of  its  assets, 
may  be  a  factor  considered  by  the 
Board's  exam.ination  staff  in  determining 
the  amount  of  reserves  necessary  to  be 
estabHshed  as  a  result  of  the 
classification  of  an  asset  pursuant  to  an 
examination. 

(f)  Delegations.  (1)  The  Deputy 
Director  is  authorized  to  approve, 
disapprove  or  modify  any  classification 
of  assets  made  pursuant  to  paragraph  (c) 
of  this  section  and  to  approve, 
disapprove  or  modify  any  amounts  or 
types  of  allowances  or  reserves  or  write- 
offs required  by  the  classification  of 
assets  pursuant  to  paragraph  (d)  of  this 
section. 

(2)  In  the  event  the  Board  or  Bank 
requires  an  appraisal  in  connection  with 
the  re-evaluation  or  re-classification  of  a 
Bank  asset,  such  appraisal  must  meet 
recognized  industry  and  appraisal 
standards. 

§  934.31     Manual  and  interpretations. 
The  Deputy  Director  shall: 

(a)  Compile  a  Federal  Home  Loan 
Bank  System  Examination  Manual  that 
will: 

(1)  Be  a  compilation  of  the  agency's 
formalized  policies  and  procedures  to  be 
followed  by  the  examination  staff  in  all 
regulatory  examinations  of  the  Bank 
System;  and 

(2)  Provide  guidance  and  aid  to  the 
Board's  examination  staff  in  the  conduct 
of  on-site  inspections  of  Bank  operations 
and  assets. 

(b)  Issue,  from  time  to  time. 
interpretative  letters,  memoranda. 
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guidance  or  other  informative  material 
regarding  the  Board's  examination  of 
Banks. 

§  934.32    Examination  sctiedule. 

(a)  Reguiur.  The  Deputy  Director  shall 
schedule  and  conduct  an  examination  of 
each  Bank  at  least  annually. 

(b)  Follow-up.  The  Deputy  Director 
may  conduct  additional  unscheduled 
examinations  of  a  Bank,  when,  in  the 
judgment  of  the  Deputy  Director,  it  is 
necessary  as  a  follow-up  to  a  regular 
annual  examination. 

(c)  Special.  The  Deputy  Director  shall 
conduct  a  special,  unscheduled 
examination  of  any  Bank  when  directed 
to  do  so  by  resolution  or  order  of  the 
Board. 

(d)  Office  of  Finance.  Examinations  of 
the  Office  of  Finance  shall  be  scheduled 
and  conducted  by  the  Deputy  Director  in 
the  same  manner  as  examinations  of  the 
Banks. 

§  934.33    Powers  of  examiners. 

In  conjunction  with  the  examination 
of  a  Bank  pursuant  to  section  20  of  the 
Act  (12  U.S.C.  1440).  the  Deputy 
Director,  and  each  Board  examiner,  is 
empowered  to: 

(a)  Access  all  records,  data, 
information,  and  assets  of  each  Bank 
wherever  situated  as  are,  in  the 
judgment  of  the  Deputy  Director, 
reasonably  necessary  to  effect  a 
thorough  examination  of  the  Bank; 

(b)  Administer  oaths; 

(c)  Examine  and  interrogate  the 
directors,  officers,  em.ployees  and  agents 
of  any  Bank  under  oath  on  any  subject 
or  matter  reasonable  calculated  to 
disclose  information  necessary  to  effect 
thorough  examination  of  the  Bank. 

By  the  Federal  Housing  Finance  Board. 

Ddted  March  24, 1992. 
Daniel  F.  Evtins  fr . 
Chairman 

|FR  Doc.  92-7412  Filed  3-31-92;  8:45  am] 
8ill:ng  code  btis-oi-m 


FEDERAL  FINANCIAL  (NSTITUTIONS 
EXAMINATION  COUNCIL 

12  CFR  Part  1102 
(Docket  No.  AS92-3I 

Appraisal  Subcommittee:  Appraisal 
Regulation;  Privacy  Act 
Implementation 

agency:  .Appraisal  Subcommittee, 
Federal  Financial  Institutions 
Examination  Council. 
action;  Proposed  rulemaking. 

summary:  The  Appraisal  Subcommittee 

>"  ASrr'l  of  the  Federal  Financial 


Institutions  Examination  Council 
(■  FFIEC '■)  today  announced  the  proposal 
of  12  CFR  part  1102,  subpart  C 
("subpart"  or  "subpart  C"),  which  sets 
out  the  ASC's  procedures  pertaining  to 
the  privacy  of  individuals  and  systems 
of  records  maintained  by  the  ASC. 

DATES:  Comments  must  be  received  on 
or  before  June  1, 1992. 

ADDRESSES:  Persons  wishing  to  submit 
written  comments  should  file  them  with 
Edwin  W.  Baker.  Executive  Director. 
Appraisal  Subcommittee.  2100 
Pennsylvania  Avenue.  NW.,  Suite  200. 
Washington.  DC  20037.  All  comment 
letters  should  refer  to  Docket  No.  AS92- 
3.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  above  location 

FOR  FURTHER  INFORMATION  CONTACT 

Edwin  W.  Baker,  Executive  Director,  or 
Marc  L.  Weinberg,  General  Counsel,  at 
(202)  634-6520,  Appraisal  Subcommittee, 
2100  Pennsylvania  Avenue,  NW.,  Suite 
2^~  \V,,^hington,  DC  20037. 

SUPPLEMENTARY  INFORMATION: 

1.  latioduction  and  iiackgiuund 

On  August  9. 1989.  Congress  adopted 
Title  XI  of  the  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 
of  1989  >  ("RRREA"),  including  section 
1102  *  of  Title  XI.  which  established  the 
ASC  and  placed  it  within  the  FFIEC.  The 
ASC  consists  of  representatives 
appointed  by  the  heads  of  the  Federal 
Financial  Institutions  Regulatory 
Agencies  ("Regulatory  Agencies")  '  and 
the  Department  of  Housing  and  Urban 
Development.  Congress  intended  Title 
XI  of  FIRREA  and  the  ASC.  the 
Regulatory  Agencies  and  the  Resolution 
Trust  Corporation  ("RTC")  to  protect 
federal  financial  and  public  policy 
interests  ♦  in  real  estate-related 


'  Pub.  L  101-73, 103  Stat.  511  (1989).  as  amended 
by  Pub.  L.  102-233. 105  Stat,  1761  (1991)  and  Pub.  L 
102-24Z  105  Stat.  2236  (1991), 

'  12  U.S.C.  3310(1990). 

°  The  ReRulalory  Agencies  ai^  the  Board  of 
Governors  of  the  Federal  Reserve  System  ("FRS"). 
the  Federal  Deposit  Insurance  Corporation 
CFDIC").  the  OfTice  of  the  Comptroller  of  the 
Currency  COCC'),  the  Office  of  Thrift  Supervision 
COTS'),  and  the  National  Credit  Union 
Administration  (•NCUA").  See  section  1122(6)  of 
Title  XI.  12  U.S.C.  3350(6)  (1990). 

♦  Title  Xl's  general  purpose  is  "to  provide  that 
Federal  financial  and  public  policy  interests  *  *  * 
will  be  protected  by  requiring  that  (certain)  real 
estate  appraisals  are  performed  in  writing,  in 
accordance  with  uniform  standards,  by  individuals 
whose  competency  has  been  demonstrated  and 
whose  professional  conduct  will  be  subject  to 
effective  supervision."  Section  llOl  of  Title  XI.  12 
use.  3.131  (1990). 


financial  transactions  *  requiring  the 
services  of  an  appraiser.* 

The  ASC  has  several  statutory  duties 
under  Title  XI.  First,  it  must  monitor  the 
appraisal  regulations  adopted  by  the 
Regulatory  Agencies  and  the  RTC 
(collectively.  "Agencies").  Those 
regulations  set  out  appraisal  standards 
for  federally  related  transactions  '  and 
defined  those  federally  related 
transactions  requiring  the  services  of  a 
State  certified  or  State  licensed 
appraiser.  Second,  the  ASC  must 
monitor  and  review  the  practices, 
procedures,  activities,  and 
organizational  structure  of  the  Appraisal 
Foundation.  Third,  the  ASC  must 
monitor  the  certification  and  licensing 
programs  for  real  estate  appraisers  in 
each  State,  territory,  commonwealth, 
and  the  District  of  Columbia  ("States ')  * 
and  must  review  the  State's  compliance 
with  the  requirements  of  Title  XI.  It  also 
is  authorized  by  Title  XI  to  take  action 
against  non-complying  States.* 

Under  sections  1103(a)(3)  and  1109(a) 
of  Title  XI,»°  each  State  with  an 
appraiser  certifying^ and  licensing 
agency  is  responsible  for  transmitting  to 
the  ASC  a  roster  of  State  certified  and 
licensed  appraisers  who  are  eligible  to 
perform  appraisals  in  federally  related 
transactions,  along  with  an  annual 
registry  fee,  and  the  ASC  must  maintain 
a  national  registry  of  these  appraisers. 
The  ASC  currently  is  in  the  process  of 
implementing  this  registry.  The 
information  in  the  registry  clearly  is 
protected  by  the  Mvacy  Act  because 
some  data  elements  pertain  to 
individuals,  and  it  can  be  accessed  by 
individual  identifiers." 


»  See  section  1121(5)  of  Title  XI.  US.C,  3350(5) 
(1990),  for  the  definition  of  "real  estate- related 
financial  transaction." 

'  The  Regulatory  Agencies  and  the  RTC  have 
adopted  appraisal  regulations  that,  among  other 
things,  clanfy  the  phrase  "requires  the  services  of 
an  appraiser."  See  12  CFR  part  34  (OCC);  part  225. 
subpart  C  (FRS);  part  323  (FDIC);  pari  564  (OTS); 
part  722  (NCUA);  and  part  1606  (1991)  (RTC) 

'  See  section  1121(4)  of  Title  XI.  12  U.S.C. 
33ao(4)(1190).  which  defines  a  "federally  related 
transaction  " 

•  The  ASC  is  required  to  "monitor  Slate  appraiser 
certifying  and  licensing  agencies  for  the  purpose  of 
determining  whether  the  '  *  '  agency's  policies, 
practices,  and  procedures  are  consistent  with  (Title 
XI)."  Section  1118(a)  of  Title  XI.  12  U.S.C.  33471a) 

<i^>90).  See.  also,  section  1103(a)(1)  of  Title  XI,  12 
use.  3332(a)(l)(1990). 

•  See  section  1118  of  Title  XI,  12  U.S.C.  3347 
(1990), 

>°  12  use.  3332(a)(1)  and  3338(a|  (1990). 
respectively. 

' '  The  ASC  expects  to  publish  soon  in  the  Fadcrsl 
Register  a  notice  establishing  the  registry  as  a 
"svstem  of  records"  under  the  Privacy  Act  of  1974. 
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The  ASC  intends  to  process  subpart  C 
with  as  little  delay  as  possible  to  ensure 
the  prompt  implementation  of  the 
protections  provided  by  the  Privacy  Act. 
Prompt  implementation  is  especially 
important  because  any  State  Agency 
that  is  issuing  appraiser  certifications 
and  licenses  generally  must  submit  its 
registry  data  to  the  ASC  (together  with 
the  appropriate  Registry  fees)  as  soon  as 
possible. 

II  Stdtulory  Authority  I 

The  Privacy  Act  applies  to  records 
kept  by  a  federal  agency  on  an 
individual  person.  It  protects  individuals 
from  an  agency's  disclosure  of 
information  in  such  records  without  the 
written  permission  of  the  individual  in 
question.  The  Privacy  Act  requires  each 
agency  to  adopt  regulations 
implementing  the  provisions  of  the 
Act.i* 

The  ASC  is  subject  to  the  Privacy  Act. 
The  definition  of  an  "agency"  in  the  Act 
incorporates  the  definition  used  in  the 
Administrative  Procedure  Act."  In 
pertinent  part,  that  definition  includes 
"each  authority  of  the  Government  of 
the  United  States,  whether  or  not  it  is 
within  or  subject  to  review  by  another 
agency.  *  *  *,  inciud(ing)  any  *  *  * 
estabhshment  in  the  executive  branch  of 
the  Government  *  *  *  or  any 
independent  regulatory  agency.'* 

Hi.  Conclusion  | 

The  ASC  is  proposing  subpart  C  of 
part  1102  to  implement  the  Privacy  Act 
of  1974.  The  ASC  is  taking  this  action 
even  though  it  believes  that  good  cause 
exists  for  the  immediate  adoption  of 
subpart  C  without  notice  and  public 
procedure  ordinarily  required  by  5 
U.S.C.  553  (1990)  because  such  notice 
and  public  procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  The  ASC  intends  to  adopt 
subpart  C  as  soon  as  possible. 

IV.  Papf  rwurk  Reduction  Act 

In  eccorudr.ce  with  the  Paperwork 
Reduction  Act  of  1980,'*  forms, 
reporting  and  recordkeeping 
requirements  included  in  proposed  12 
CFR  part  1102.  subpart  C,  were 
submitted  to  the  Office  of  Management 
and  Budget  for  review  and  approval  on 
March  4, 1992.'*  Proposed  subpart  C, 
v.hen  adopted,  will  fully  implement  the 
Privacy  Act  of  1974  at  the  ASC.'«  The 


estimated  number  of  respondents  is  325, 
each  submitting  one  response  per  year, 
with  an  estimated  average  annual 
reporting  burden  of  .33  hours  per    , 
response. 

V.  Regulatory  Flexibility  Act  Statement 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  ASC 
certifies  that  part  1102,  subpart  C,  if 
adopted,  is  not  expected  to  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
The  subpart  implements  the  Privacy  Act, 
which  is  concerned  with  records  of  an 
agency  containing  information  on 
individual  persons  only.  The  Privacy  Act 
does  not  address  business  or  corporate 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

VI.  Executive  Order  12291  Statement 

The  ASC  has  determined  that  subpart 
C  does  not  constitute  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291.  Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required  on  the  grounds 
that  this  subpart:  (1)  Would  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  would  not  result  in  a 
major  increase  in  the  cost  of  financial 
institution  operations  or  governmental 
supervision;  and  (3)  would  not  have  a 
significant  adverse  effect  on  competition 
(foreign  or  domestic),  employment, 
investment,  productivity  or  innovation, 
within  the  meaning  of  the  Execufive 
Order. 

List  of  Subjects  in  12  CFR  Part  1102 

Administrative  practice  and 
procedure.  Appraisers,  Banks,  banking. 
Mortgages,  Privacy,  Reporting  and 
recordkeeping  requirements. 

Text  of  the  Proposed  Rule 

Chapter  XI.  title  12  part  1102  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below:  Part  1102,  subpart  B, 
proposed  at  57  FR  10143,  March  24. 1992. 
remains  unchanged. 

1.  Proposed  subpart  C  is  added  to 
read  as  follows: 

PA'-iT  1102--Ayt"P4jSAL 
REGULATION 


0  H><»  Privacy 


'  ^  5  U.S.C.  552a(n  (1)  and  (2)  (1990). 
"5  U.S.C.  552a(a)(l).  incorp.  by  ref.  Id.  at 
sections  552(e|  and  551(1). 
'<  44  use.  35(1990). 
' »  57  F  R.  8330  (March  9, 1992). 
"  12  use.  3347  (1990). 


Subpart  C— Rules  Fertain'r.<i  • 
of  Indtv^duals  and  Systen- s 
Maintained  by  ttie  Appraisal  S 

Sdc. 

1102.100  Authoiity.  purpose  and  scope. 

1102.101  Definitions. 

1102.102  Times,  places  and  requirements  for 
requests  pertaining  to  individual  records 
in  a  record  system  and  for  the 
identification  of  individuals  making 
requeits  for  access  lo  records  pertaining 
to  them. 


Src. 

1102.103  Disclosure  of  requested  records. 

1102.104  Special  procedure:  Medical 
records. 

1102.105  Requests  for  amendment  or 
correction  of  records. 

1102.108    Review  of  requests  for  amendment 
or  correction. 

1102.107  Appeal  of  initial  adverse  agency 
determination  regarding  access  or 
amendment  or  correction. 

1102.108  General  provisions. 

1102.109  Fees. 

1102.110  Penalties. 

1102.111  Exemptions 

Subpart  C— Rules  Pertaining  to  the 
Privacy  ot  Individuals  and  Systems  of 
Records  Maintained  by  the  Appraisal 
Subcommittee 

Authority:  12  U.S.C.  552a. 
§  1 102.100     Authority,  purpose  and  scope. 

(a)  This  subpart  is  issued  under  the 
Privacy  Act  of  1974,  Pub.  L.  93-579,  88 
Stat.  1896;  12  U.S.C.  552a,  as  amended. 

(b)  The  Privacy  Act  of  1974  is  based, 
in  part,  on  the  finding  by  Congress  that 
"in  order  to  protect  the  privacy  of 
individuals  identified  in  information 
systems  maintained  by  Federal 
agencies,  it  is  necessary  and  proper  for 
the  Congress  to  regulate  the  collection, 
maintenance,  use,  and  dissemination  of 
information  by  such  agencies."  To 
achieve  this  objective,  the  Act  generally 
provides  that  Federal  agencies  must 
advise  an  individual  upon  request 
whether  records  maintained  by  the 
agency  in  a  system  of  records  pertain  to 
the  individual  and  must  grant  the 
individual  access  to  such  records.  The 
Act  further  provides  that  individuals 
may  request  amendments  or  corrections 
to  records  pertaining  to  them  that  are 
maintained  by  the  agency,  and  that  the 
agency  shall  either  grant  the  requested 
amendments  or  set  forth  fully  its 
reasons  for  refusing  to  do  so. 

(c)  The  Appraisal  Subcommittee  of  the 
Federal  Financial  Institutions 
Examination  Council,  pursuant  to 
subsection  (f)  of  the  Privacy  Act,  adopts 
the  following  rules  and  procedures  to 
implement  the  provisions  of  the  Act 
summarized  above  and  other  provisions 
of  the  Act.  These  rules  and  procedures 
are  applicable  to  all  requests  for 
information  and  access  or  amendment 
to  records  pertaining  to  an  individual 
that  are  contained  in  any  system  of 
records  that  is  maintained  by  the 
Subcommittee. 

§1102.101     Definition*. 

The  foilowir.g  definitions  shall  apply 
for  purposes  of  this  subpart: 

(a)  The  terms  individual,  maintain, 
record,  system  of  records,  and  routine 
use  are  defined  for  purposes  of  these 
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rules  as  they  are  defined  in  5  U.S.C. 
552a(a)(2).  (a)(3),  (a)(4),  (a)(5)  and  (a)(7). 

(b)  ASC  or  Subcommittee  means  the 
Appraisal  Subcommittee  of  the  Federal 
Financial  Institutions  Examination 
Council. 

(c)  Privacy  Act  Officer  means  the 
ASC's  Associate  Director  for 
Adminislration  or  such  other  ASC  staff 
officer,  other  than  the  Executive 
Director,  duly  designated  by  the  ASC's 
Executive  Director. 

§  1 102.102     Times,  places  and 
requirements  for  requests  pertaining  to 
Individual  records  in  a  record  system  and 
for  the  identification  of  Individuals  making 
requests  for  access  to  records  pertaining 
to  ttiem. 

(a)  Place  to  make  request.  Any 
request  by  an  individual  to  be  advised 
whether  any  system  of  records 
maintained  by  the  ASC  and  named  by 
the  individual  contains  a  record 
pertaining  to  him  or  her.  or  any  request 
by  an  individual  for  access  to  a  record 
pertaining  to  him  or  her  that  is  a  system 
of  records  maintained  by  the  ASC"  shall 
be  submitted  in  person  at  the  ASC 
between  9  a.m.  and  4:30  p.m..  Monday 
through  Friday,  which  is  located  at  2100 
Pennsylvania  Avenue.  NW.,  Suite  200, 
Washington,  DC  20037,  or  by  mail 
addressed  to;  Privacy  Act  Officer,  ASC, 
2100  Pennsylvania  .Avenue,  NW..  Suite 
200,  Washington,  DC  20037.  All  requests 
will  be  required  to  be  put  in  writing  and 
signed  by  the  individual  making  the 
request.  In  the  case  of  requests  for 
access  that  are  made  by  mail,  the 
envelope  should  be  clearly  marked 
"Privacy  Act  Request." 

(1)  Information  to  be  included  in 
requests.  Each  request  by  an  individual 
concerning  whether  the  ASC  maintains 
in  a  system  of  records  a  record  that 
pertains  to  the  individual,  or  for  access 
to  any  record  pertaining  to  the 
individual  that  is  maintained  by  the 
ASC  in  a  system  of  records,  shall 
include  such  information  as  will  assist 
the  ASC  in  identifying  those  records  as 
to  which  the  individual  is  seeking 
information  or  access.  Where 
practicable,  the  individual  should 
identify  the  system  of  records  that  is  the 
subject  of  his  or  her  request  by  reference 
to  the  ASC's  notices  of  systems  of 
records,  which  are  published  in  the 
Federal  Register,  as  required  by  section 
(t"H4)  of  the  Privacy  Act,  5  U.S.C. 
552a{e)(4).  Where  a  system  of  records  is 
compiled  on  the  basis  of  a  specific 
identification  scheme,  the  individual 
should  include  in  his  or  her  request  the 
identification  number  or  other  identifier 
assigned  to  the  individual.  In  the  event 
the  individual  does  not  know  that 
number  or  identifier,  the  individual  shall 
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provide  other  information,  including  his 
or  her  full  name,  address,  date  of  birth 
and  subject  matter  of  the  record,  to  aid 
in  processing  his  or  her  request.  If 
additional  information  is  required  before 
a  request  can  be  processed,  the 
individual  shall  be  so  advised. 

(2)  Verification  of  identity.  When  the 
fact  of  the  existence  of  a  record  is  not 
required  to  be  disclosed  under  the 
Freedom  of  Information  Act.  5  U.S.C. 
552.  as  amended,  or  when  a  record  as  to 
which  access  has  been  requested  is  not 
required  to  be  disclosed  under  that  Act. 
the  individual  seeking  the  information  or 
requesting  access  to  the  record  shall  be 
required  to  verify  his  or  her  identity 
before  access  will  be  granted  or 
information  given.  For  this  purpose, 
individuals  shall  appear  at  the  ASC 
located  at  2100  Pennsylvania  Avenue, 
NW..  Suite  200.  Washington.  DC 
between  9  a.m.  to  4:30  p.m..  Monday 
tjjrough  Friday.  The  ASC's  Office  is  not 
often  on  Saturdays,  Sundays  or  legal 
public  holidays. 

(3)  Methods  for  verifying  identity — 
appearance  in  person.  For  the  purpose 
of  verifying  identity,  an  individual 
seeking  information  regarding  pertinent 
records  or  access  to  those  records  shall 
furnish  documentation  that  may 
reasonably  be  relied  on  to  establish  the 
individual's  identity.  Such 
documentation  might  include  a  valid 
birth  certificate,  driver's  license, 
employee  or  military  identification  card, 
and  medicare  card. 

(4)  Method  for  identity — by  mail. 
Where  an  individual  cannot  appear  at 
the  ASC's  Office  for  the  purpose  of 
verifying  identity,  the  individual  shall 
submit,  along  with  the  request  for 
information  or  access,  a  signed  and 
notarized  statement  attesting  to  his  or 
her  identity.  Where  access  is  being 
sought,  the  sworn  statement  shall 
include  a  representation  that  the  records 
being  sought  pertain  to  the  individual 
and  a  stipulation  that  the  individual  is 
aware  that  knowingly  and  willfully 
requesting  or  obtaining  records 
pertaining  to  an  individual  from  the  ASC 
under  false  pretenses  is  a  criminal 
offense. 

(5)  Additional  procedures  for 
verifying  identity.  When  it  appears 
appropriate  to  the  Privacy  Act  Officer, 
other  arrangements  may  be  made  for  the 
verification  of  identity  as  are  reasonable 
under  the  circumstances  and  appear  to 
be  effective  to  prevent  unauthorized 
disclosure  of.  or  assess  to.  individual 
records. 

(b)  Acknowledgement  of  requests  for 
information  pertaining  to  individual 
records  in  a  record  system  or  for  access 
to  individual  records.  (1)  Except  where 
an  immediate  acknowledgement  is  given 


for  requests  made  in  person,  the  receipt 
of  a  request  for  information  pertaining  to 
individual  records  in  a  record  system 
will  be  acknowledged  within  10  days, 
excluding  Saturdays,  Sundays  and  legal 
public  holidays.  Requests  will  be 
processed  as  promptly  as  possible  and  a 
response  to  such  requests  will  be  given 
within  30  days  (excluding  Saturdays. 
Sundays,  and  legal  public  holidays) 
unless,  within  the  30  day  period  and  for 
cause  shown,  the  individual  making  the 
request  is  notified  in  writing  that  a 
longer  period  is  necessary. 

(2)  When  an  individual  appears  in 
person  at  the  ASC's  Office,  to  request 
access  to  records  pertaining  to  him  or 
her.  and  such  individual  provides  the 
repuired  information  and  verification  of 
identity,  the  ASC's  staff,  if  practicable, 
will  indicate  at  that  time  whether  it  is 
likely  that  the  individual  will  be  given 
access  to  the  records,  and,  if  so,  when 
and  under  what  circumstances  such 
access  will  be  given.  In  the  case  of 
requests  received  by  mail,  whenever 
practicable,  acknowledgement  of  the 
receipt  of  the  request  will  be  given 
within  10  days  after  receipt  (excluding 
Saturdays,  Sundays,  and  legal  public 
holidays).  The  acknowledgement  will 
indicate,  if  practicable,  whether  or  not 
access  likely  will  be  granted  and.  if  so, 
when  and  under  what  circumstances. 

§  1102.103    Disclosure  o*    eq   <»*;(  1 
records. 

(a)  Initial  review.  Requests  by 
individuals  for  access  to  records 
pertaining  to  them  will  be  referred  to  the 
ASC's  Privacy  Act  Officer,  who  initially 
will  determine  whether  access  will  be 
granted. 

(b)  Grant  of  request  for  access.  (1)  If  it 
is  determined  that  a  request  for  access 
to  records  pertaining  to  an  individual 
will  be  granted,  the  individual  will  be 
advised  by  mail  that  access  will  be 
given  at  the  ASC  or  a  copy  of  the 
requested  record  will  be  provided  by 
mail  if  the  individual  shall  so  indicate. 
Where  the  individual  requests  that 
copies  of  the  record  be  mailed  to  him  or 
her  or  rquests  copies  of  a  record  upon 
reviewing  it  at  the  ASC,  the  individual 
shall  pay  the  cost  of  making  the 
requested  copies,  as  set  forth  in 

§  1102.109  of  this  subpart. 

(2)  In  granting  access  to  an  individual 
to  a  record  pertaining  to  him  or  her,  the 
ASC  staff  shall  take  steps  to  prevent 
that  the  unauthorized  disclosure  of 
information  pertaining  to  other 
individuals  or  of  other  information  that 
does  not  pertain  to  the  individual. 

(c)  Denial  of  request  for  access.  If  it  is 
determined  that  access  will  not  be 
granted,  the  individual  making  the 
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request  will  be  notified  of  that  fact  and 
given  the  reasons  why  acxess  is  being 
denied.  The  individual  also  will  be 
advised  (1)  of  his  or  her  right  to  seek 
review  by  the  Executive  Director  of  the 
initial  decision  to  deny  access,  in 
accordance  with  the  procedures  set 
forth  in  §  1102.107  of  this  subpart;  and 
(2)  of  his  or  her  right  ultimately  to  obtain 
judicial  review  pursuant  to  5  U.S.C. 
552a(g)(l)[B)  of  a  final  denial  of  access 
by  the  Executive  Director. 

(d)  Time  for  acting  on  requests  for 
access.  Access  to  a  record  pertaining  to 
an  individual  normally  will  be  granted 
or  denied  within  30  days  (excluding 
Saturdays,  Sundays  and  legal  public 
holidays)  after  the  receipt  of  the  request 
for  access,  unless  the  individual  making 
the  request  is  notified  in  writing  within 
the  30  day  period  that,  for  good  cause 
shewn,  a  longer  time  is  required.  In  such 
cases,  the  individual  making  the  request 
shall  be  informed  in  writing  of  the 
difficulties  encountered  and  an 
indication  shall  be  given  as  to  when  it  is 
anticipated  that  access  may  be  granted 
or  denied. 

(e)  Authorization  to  allow  designated 
person  to  review  and  discuss  records 
pertaining  to  another  individual.  An 
individual,  who  is  granted  access  to 
records  pertaining  to  him  or  her  and 
who  appears  at  the  ASC  Office  to 
review  the  records,  may  be 
accompanied  by  another  person  of  his 
or  her  choosing.  Where  the  records  as  to 
which  accesss  has  been  granted  are  not 
required  to  be  disclosed  under 
provisions  of  the  Freedom  of 
Information  Act.  5  U.S.C.  552.  as 
amended,  the  individual  requesting  the 
records,  before  being  granted  access, 
shall  execute  a  written  statement, 
signed  by  him.  specifically  authorizing 
the  latter  individual  to  review  and 
discuss  the  records.  If  such 
authorization  has  not  been  given  as 
described,  the  person  who  has 
accompanied  the  individual  making  the 
request  will  be  excluded  from  any 
review  or  discussion  of  the  records. 

(f)  Exclusion  for  certain  records. 
Nothing  contained  in  these  rules  shall 
allow  an  individual  access  to  any 
information  compiled  in  reasonable 
anticipation  of  an  administrative, 
judicial  or  ci\  il  action  or  proceeding. 

§  1102.104    Special  procedure:  Medical 
records. 

(a)  Statement  of  physician  or  mental 
health  professional.  When  an  individual 
requests  access  to  records  pertaining  to 
the  individual  that  include  medical  and/ 
or  psychological  information,  the  ASC,  if 
it  deems  it  necessary  under  the 
particular  circumstances,  may  require 
the  individual  to  submit  with  the  request 


a  signed  statement  by  the  individual's 
physician  or  a  mental  health 
professional  indicating  that,  in  his  or  her 
opinion,  disclosure  of  the  requested 
records  or  informStien  directly  to  the 
individual  will  not  have  an  adverse 
effect  on  the  individual. 

(b)  Designation  of  physician  or  mental 
health  professional  to  receive  records.  If 
the  ASC  believes,  in  good  faith,  that 
disclosure  of  medical  and/or 
psychological  information,  directly  to  an 
individual  could  have  an  adverse  effect 
on  that  individual,  the  individual  may  be 
asked  to  designate  in  writing  a 
physician  or  mental  health  professional 
to  whom  the  individual  would  like  the 
records  to  be  disclosed,  and  disclosure 
that  otherwise  woudl  be  made  to  the 
individual  wil  instead  be  made  to  the 
designated  physician  or  mental  health 
professional. 

§1 102.105    Request  for  amendment  or 
correction  of  records. 

(a)  Place  to  make  requests.  A  request 
by  an  individual  to  amend  or  correct 
records  pertaining  to  him  or  her  may  be 
made  in  person  during  normal  business 
hours  at  the  ASC  located  at  210G 
Pennsylvania  Avenue.  NW..  Suite  200. 
Washington,  DC  or  by  mail  addressed  to 
the  Privacy  Act  Officer.  ASC.  2100 
Pennsylvania  Avenue,  NW..  Suite  20a 
Washington.  DC  20037. 

(1)  Information  to  be  included  in 
requests.  Each  request  to  amend  or 
correct  an  ASC  record  shall  reasonably 
describe  the  record  sought  to  be 
amended  or  corrected.  Such  description 
should  include,  for  example,  relevant 
names,  dates  and  subject  matter  to 
permit  the  record  to  be  located  among 
the  records  maintained  by  the  ASC.  An 
individual  who  has  requested  that  a 
record  pertaining  to  the  individual  be 
amended  or  corrected  will  be  advised 
promptly  if  the  record  cannot  be  located 
on  the  basis  of  the  description  given  and 
that  further  identifying  information  is 
necessary  before  the  request  can  be 
processed.  An  initial  evaluation  of  a 
request  presented  in  person  will  be 
made  immediately  to  ensure  that  the 
request  is  complete  and  to  indicate 
what,  if  any.  additional  information  will 
be  required.  Verification  of  the 
individual's  identify  as  set  forth  in 
§  1102.102(a)(2).(3),"(4)  and  (5)  may  also 
be  required. 

(2)  Basis  for  amendment  or  correction. 
An  individual  requesting  an  amendment 
or  correction  to  a  record  pertainig  to  the 
individual  shall  specify  the  substance  of 
the  amendment  or  correction  and  set 
forth  facts  and  provide  such  materials 
that  would  support  his  or  her  contention 
that  the  record  as  maintained  by  the 
ASC  is  not  accurate,  timely  or  complete. 
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or  that  the  record  is  not  necessary  and 
relevant  to  accomplish  a  statutory 
purpose  of  the  ASC  as  authorized  by 
law  or  by  Executive  Order  of  the 
President. 

(b)  Acknowledgement  of  requests  for 
amendment  or  correction.  Receipt  of  a 
request  to  amend  or  correct  a  record 
pertaining  to  an  individual  normally  will 
be  acknowledged  in  writing  within  10 
days  after  such  request  has  been 
received,  excluding  Saturdays.  Sundays 
and  legal  public  holidays.  When  a 
request  to  amend  or  correct  is  made  in 
person,  the  indidual  making  the  request 
will  be  given  a  written 
acknowledgement  when  the  request  is 
presented.  The  acknowledgement  will 
describe  the  request  received  and 
indicate  when  it  is  anticipated  that 
action  will  be  taken  on  the  request.  No 
acknowledgement  will  be  sent  when  the 
request  for  amen'lment  or  correction 
will  be  reviewed,  and  an  initial  decision 
made,  within  the  10  day  period  after 
such  request  has  been  received. 

§1102.106     Review  of  requests  tor 
smervdmerit  or  correction. 

[aj  liiilial  reviei^:  As  m  the  case  of 
requests  for  access,  requests  by 
individuals  fur  amendment  or  correction 
to  records  pertaining  to  them  will  be 
referred  to  the  ASC's  Privacy  Act 
Officer  for  an  initial  determination. 

(b)  Standards  to  be  applied  in 
reviewing  requests.  In  reviewing 
requests  to  amend  or  correct  records, 
the  Privacy  Act  Officer  will  be  guided 
by  the  criteria  set  forth  in  5  U.S.Q 
552a(ej(1),  i.e..  that  records  maintained 
by  the  ASC  shall  contain  only  such 
information  as  is  necessary  and  relevant 
to  accomplish  a  statutory  purpose  of  the 
ASC  as  required  by  statute  or  Executive 
Order  of  the  President  and  that  such 
information  also  be  accurate,  timely  and 
complete.  These  criteria  will  be  applied 
whether  the  request  is  to  add  material  to 
a  record  or  to  delete  information  from  a 
record. 

(c)  Time  for  acting  on  requests.  Initial 
review  of  a  request  by  an  individual  to 
amend  or  correct  a  record  shall  be 
completed  as  promptly  as  is  reasonably 
possible  and  normally  within  30  days 
(excluding  Saturdays,  Sundays,  and 
legal  public  holidays)  from  the  date  the 
request  was  received,  unless  unusual 
circumstances  preclude  completion  of 
review  within  that  time.  If  the 
anticipated  completion  date  indicated  m 
the  acknowledgement  cannot  be  met, 
the  individual  requesting  the 
amendment  will  be  advised  in  writing  of 
the  delay  and  the  reasons  therefor,  and 
also  advised  when  action  is  expected  to 
be  completed. 
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(d)  Grant  of  requests  to  amend  or 
correct  records.  If  a  request  to  amrnd  or 
correct  a  record  is  granted  in  w hose  or 
in  part  the  Privacy  Act  Officfr  will 

(1)  Adv!se  the  individual  making  ttie 
request  in  writing  of  the  extent  to  which 
It  has  been  granted, 

(2)  Amend  or  correct  the  record 
accordingly;  and 

(3)  Where  an  accounting  of 
disclosures  of  the  record  has  been  kept 
pursuant  to  5  U.S.C  552a(c|,  advise  all 
[previous  recipients  of  the  record  of  the 
fact  that  the  record  has  been  amended 
or  corrected  and  the  substance  of  the 
amendment  or  correction. 

(e)  Denial  of  requests  to  amend  or 
correct  records.  If  an  individual's 
request  to  amend  or  corrert  a  remrd 
pertaining  to  him.  is  denied  in  whole  or 
in  part,  the  Privacy  Act  Officer  will; 

(1)  Promptly  advise  the  individual 
making  the  request  in  writing  of  the 
extent  to  which  the  request  has  been 
denied; 

(2)  State  the  reasons  for  the  denial  of 
the  request; 

(3)  Describe  the  procedures 
established  by  the  ASC  to  obtain  further 
review  within  the  ASC  of  the  request  to 
amend  or  correct,  including  the  name 
and  address  of  the  person  to  whom  the 
appeal  is  to  be  addressed;  and 

(4)  Inform,  the  individual  that  the 
i'rivacy  Act  Officer  will  provide 
information  and  assistance  to  the 
individual  in  perfecting  an  appeal  of  the 
initial  decision. 

§  1102.107    Appeal  of  Initial  adverse 
agency  detefmination  regarding  access  or 
amendment  or  correction. 

(a)  Administrative  nevven-.  Any 
person  who  has  been  notifi-ed  pursuant 
to  §  n02.103(cj  that  a  rtxruest  far  access 
to  records  pertaining  to  him  has  been 
denied,  or  pursuant  to  §  1102.1()6(e1  of 
this  subpiirt  that  a  request  for 
amendment  or  correclion  hds  bef>n 
denied  m  whole  or  in  part,  or  who  han 
received  no  response  to  a  request  for 
access  or  to  amend  withm  30  days 
(excluding  Saturdays.  Sundays  and  legal 
public  holidays)  after  the  request  was 
rcc-Mved  by  the  ASC's  staff  (or  withm 
suth  extended  period  as  may  be 
permitted  in  accordance  with 
§§  1102.1(n(dl  and  1102  li36{c)  of  this 
subpii--').  may  appeal  the  adverse 
determination  or  failure  to  respond  by 
applying  for  an  order  of  the  Executive 
Director  determmmg  and  directing  that 
Hccess  to  the  record  be  granted  or  that 
the  record  be  amended  or  corrected  in 
Hccordance  with  his  or  her  request. 

(1)  The  application  shall  be  in  writing 
and  shall  descnbe  the  record  in  issue 
and  set  forth  the  proposed  amendment 
or  correction  and  the  reasons  therefor 
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(2)  The  appbcation  shall  be  delivered 

to  the  Appraisal  Subcommittep  2100 
Pennsylvania  Avenue.  \W'..  Suite  2f)0 
Washington.  DC,  or  bv  mail  addri'ssed 
to  the  Pnvftcv  Act  Officer.  Apprai.^ial 
Subcomiittee.  21 0()  Pennsylvania 
A\enue,  \W,  Suite  200,  Wash'n^j-i.r  IX: 
20037. 

(3)  The  applicant  n^ay  state  such  farts 
and  cite  such  legal  or  other  autho.nMes 
in  support  of  the  application 

(41  The  Executive  Director  wiIi  rr.nVf-  a 
determination  with  respect  to  rtPv 
appeal  within  30  days  after  the  r?>-.-}p! 
of  such  appeal  (excluding  S<ifi;rd<ivs, 
Sunday*,  and  legal  public  hoiuia\  s), 
unless  for  good  cause  shown,  the 
Executive  Director  shall  extend  that 
period.  If  such  an  extension  is  made,  the 
individual  who  is  appealing  shall  be 
advised  in  writing  of  the  extension,  the 
reasons  therefor,  and  the  antir!pr.f(-(-i 
date  when  the  appeal  w;lJ  be  decided. 

(5)  In  considering  an  appeal  from  a 
denial  of  a  request  to  amend  or  correct  a 
record  the  Executive  Director  shall 
apply  the  same  standards  &s  st-t  forth  in 
§  110J-106(b). 

(6)  If  the  Executive  Director  concludes 
that  access  should  be  granted,  the 
Executive  Dire<::tor  shall  issue  an  order 
granting  access  and  instructing  the 
Privacy  Act  Officer  to  cnmplv  with 

§  1102.103(b). 

(7)  If  the  Execii.tive  Dm-rtor  concludes 
that  the  request  to  amend  or  correct  the 
record  should  be  granted  in  whole  or  fn 
part,  the  Faecutive  Director  shall  issue 
an  n.'-Jcr  granting  the  requested 
amendment  or  correction  in  whole  or  in 
part  and  instructing  the  Pnvacy  Act 
Officer  to  comply  with  the  requirements 
of  §  1102,KX)!d|  of  this  subpart   to  the 
extent  apphcabia 

(H)  If  the  Executive  Director  affirms 
the  initial  decision  denvTng  access,  the 
Executive  Director  shall  issue  an  order 
denv;ng  access  and  advising  the 
i;ui:vuiuai  se«'king  access  of. 

(i)  The  order 

(ii)  The  reasons  for  den^-ing  access; 
and 

(lii)  rhf  mdivuiudl  s  right  to  obtain 
judicial  review  of  the  decision  pursuant 
to  5  use.  552a(g){l){n). 

(9)  If  the  Executive  Director 
determines  that  the  decision  of  the 
Privacy  Act  Officer  denying  a  request  to 
amend  or  correct  a  record  should  be 
upheld,  the  Executive  Director  shall 
issue  an  order  denyina  the  request  and 
the  individual  shall  be  advised  of: 

(:)  Tfie  (Ttder  refusing  frt  amend  or 
correct  the  record  and  the  reasons 
therefor 

(n)  The  indmdual's  right  to  file  a 
concise  statement  setting  forth  his  or  her 
disagreement  with  the  Execntive 


Director's  decision  not  to  amend  or 
correct  the  record; 

(iii)  The  procedores  for  filing  such  a 
statement  of  disagreement  with  the 
Executive  Director 

(ivJThe  fact  that  any  such  statement 
of  disagreement  will  be  made  available 
to  anyone  to  whom  the  record  is 
disclosed,  together  with,  if  the  Executive 
Director  deems  it  appropriate,  a  brief 
statement  setting  forth  the  Executive 
Director's  reasons  for  refusing  to  amend 
or  correct; 

(vj  The  fact  that  prior  recipients  of  the 
record  in  issue  will  be  pixn-ided  with  the 
statement  of  disagreement  and  the 
Executive  Director's  statement,  if  any,  fn 
the  extent  that  an  accounting  of  such 
disclosures  has  been  maintained 
pursuant  to  5  U.S-C.  5S2a(c);  and 

(vij  The  individual's  right  to  seek 
jtidbciai  review  of  the  Executive 
Director's  refusal  to  amend  or  correct, 
pursuant  to  5  U.S.C  552a(gKl)(A). 

(10)  in  appropriate  cases,  the 
Executive  Director,  with  coocnrrence  of 
the  ASC's  Executive  Director,  may  refer 
matters  reqtaring  admrnistratrve  review 
of  initial  decisions  to  the  ASC  for 
determmation  and  the  issuance,  where 
indicated,  of  orders. 

(b)  Statement  of  disagreement.  As 
noted  in  paragraph  (aX9)(ii)  of  this 
section,  an  individual  may  file  with  the 
Executive  Direi  tn  »  ■;';    lont  setting 
forth  his  or  her  uisagi  et  ment  with  the 
Executive  Director's  denial  of  his  or  her 
request  to  amend  or  correct  a  record. 

(1)  Such  statement  or  disagreement 
shall  be  delivered  to  the  Appraisal 
Subcommittee,  2100  Pennsylvania 
Avenue,  HW..  Suite  200,  Washington. 
DC,  or  mailed  to  the  Prrvacy  Act  Officer. 
Appraisal  S^jbcommittee,  2100 
PennsylvaniH  \\  •'inf   VW..  Suite  200. 
Washington.  DC  20037,  within  30  days 
after  receipt  by  the  individual  of  the 
Executive  Director's  order  denyrrrg  the 
amendment  to  correction,  excluding,, 
Saturdays.  Sundays  and  legal  public 
holidays.  For  good  cause  shown,  this 
period  can  be  extended  for  a  reasonable 
time. 

(2)  Such  stdtement  or  disagreement 
shall  concisely  state  the  basis  for  the 
individual's  disagreement.  Generally,  a 
statement  should  be  no  more  than  two 
pages  in  length.  Unduly  lengthy  or 
irrelevant  materials  will  be  returned  to 
the  individual  by  the  Executive  Director 
for  appropriate  revisions  t>efore  they 
become  a  permanent  part  of  the 
individaal's  record. 

(3)  The  record  about  which  a 
statement  of  disagreement  has  been 
filed  will  clearly  note  which  part  of  the 
record  is  disputed  and  the  Executive 
Director  will  provide  copies  of  the 
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statement  of  disagreement  and.  if  the 
Executive  Director  deems  it 
apppropriate,  provide  a  concise 
statement  of  his  or  her  reasons  for 
refusing  to  amend  or  correct  the  record, 
to  persons  or  other  agencies  to  whom 
the  record  has  been  or  will  be  disclosed. 
(4)  In  appropriate  cases,  the  Executive 
Director  may  refer  matters  concerning 
statements  of  disagreements  to  the  ASC 
for  disposition. 

;  1102.108     Gene'ai  pf0.-5.o-9 

(a)  Extensions  of  Urn e.  Pursuant  to 
|§  1102.103(b).  1102.104(d).  1102.109(c) 
and  1102.109(a)(4)  of  this  subpart,  the 
time  within  which  a  request  for 
information,  access  or  amendment  by  an 
individual  with  respect  to  records 
maintained  by  the  ASC  that  pertain  to 
him  or  her  normally  would  be  processed 
may  be  extended  for  good  cause  shown 
or  because  of  unusual  circumstances.  As 
used  in  these  rules,  good  cause  and 
unusual  circumstances  shall  include,  but 
only  to  the  extent  reasonably  necessary 
to  the  proper  processing  of  a  particular 
request: 

(1)  The  need  to  search  for  and  collect 
the  requested  records  from 
establishments  that  are  separate  from 
the  ASC.  Some  records  of  the  ASC  may 
be  stored  in  Federal  Records  Centers  in 
accordance  with  law — including  many 
of  the  documents  that  have  been  on  file 
with  the  ASC  for  more  than  2  years— 
and  cannot  be  made  available  promptly. 
Any  person  who  has  requested  for 
personal  examination  a  record  stored  at 
the  Federal  Records  Center  will  be 
notified  when  the  record  will  be  made 
available. 

(2)  The  need  to  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  may  be  demanded  in  single 
request.  While  every  reasonable  effort 
will  be  made  to  comply  fully  with  each 
request  as  promptly  as  possible  on  a 
first-come,  first-served  basis,  work  done 
to  search  for,  collect  and  appropriately 
examine  records  in  response  to  a 
request  for  a  large  number  of  records 
will  be  contingent  upon  the  availablity 
of  processing  personnel  in  accordance 
with  an  equitable  allocation  of  time  to 
all  members  of  the  public  who  have 
requested  or  wish  to  request  records. 

(3)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request,  or  among  two  or  .more 
components  within  the  ASC  having 
substantial  subject-matter  interest 
herein. 

(b)  Effective  date  of  action.  Whenever 
it  is  provided  in  this  subpart  that  an 
acknowledgement  or  response  to  a 


request  will  be  given  by  specific  times, 
deposit  in  the  mails  of  such 
acknowledgement  or  response  by  that 
time,  addresses  to  the  person  making  the 
request,  will  be  deemed  full  compliance. 

(c)  Records  in  use  by  a  member  of  the 
ASC  or  its  staff  Although  every  effort 
will  be  made  to  make  a  record  in  use  by 
a  member  of  the  ASC  or  its  staff 
available  when  reqested,  it  may 
occasionally  be  necessary  to  delay 
making  such  a  record  available  when 
doing  so  at  the  time  the  request  is  made 
would  seriously  interfere  with  the  work 
of  the  ASC  or  its  staff. 

(d)  Missing  or  lost  records.  Any 
person  who  has  requested  a  record  or  a 
copy  of  a  record  pertaining  to  him  or  her 
will  be  notified  if  the  record  sought 
cannot  be  found.  If  the  person  so 
requests,  he  or  she  will  be  notified  if  the 
record  subsequently  is  found. 

(e)  Oral  requests;  Misdirected  written 
requests. — (1)  Telephone  and  other  oral 
requests.  Before  responding  to  any 
request  by  an  individual  for  information 
concerning  whether  records  m.aintained 
by  the  ASC  in  a  system  of  records 
pertain  to  the  individual  or  to  any 
request  for  access  to  records  by  an 
individual,  such  request  must  be  in 
writing  and  signed  by  the  individual 
making  the  request.  The  Executive 
Director  will  not  entertain  any  appeal 
from  an  alleged  denial  of  failure  to 
comply  with  an  oral  request.  Any  person 
who  has  made  an  oral  request  for 
information  or  access  to  records  who 
believes  that  the  request  has  been 
improperly  denied  should  resubmit  the 
request  in  appropriate  written  form  to 
obtain  proper  consideration  and.  if  need 
be,  administrative  review. 

(2)  Misdirected  written  requests.  The 
ASC  cannot  assure  that  a  timely  or 
satisfactory  response  will  be  given  to 
written  requests  for  information,  access 
or  amendment  by  an  individual  with 
respect  to  records  pertaining  to  him  or 
her  that  are  directed  to  the  ASC  other 
than  in  a  manner  prescribed  in 
§§  1102.103(a),  1102.106(a). 
1102.108(a)(2),  and  1102.110  of  this 
subpart.  Any  staff  member  who  receives 
a  written  request  for  information,  access 
or  amendment  should  promptly  forward 
the  request  to  the  Privacy  Act  Officer. 
Misdirected  requests  for  records  will  be 
considered  to  have  been  received  by  the 
ASC  only  when  they  have  been  actually 
received  by  the  Privacy  Act  Officer  in 
cases  under  §  1102.108(a)(2).  The 
Executive  Director  will  not  entertain  any 
appeal  from  an  alleged  denial  or  failure 
to  comply  with  a  misdirected  respect, 
unless  it  is  clearly  shown  that  the 
request  was  in  fact  received  by  the 
Privacy  Act  Officer. 


§1102.109     Fees. 

(a)  There  will  be  no  charge  assessed 
to  the  individual  for  the  ASC's  expense 
involved  in  searching  for  or  reviewing 
the  record.  Copies  of  the  ASC's  records 
will  be  provided  by  a  commercial  copier' 
at  rates  established  by  a  contract 
between  the  copier  and  the  ASC  or  by 
the  ASC  at  the  rates  in 
§  1101.4{b)(5)(ii)(C)  [1]  and  (J)  of  12  CFR 
part  1101. 

(b)  Waiver  or  reduction  of  fees. 
Whenever  the  Executive  Director  of  the 
ASC  determines  that  good  cause  exists 
to  grant  a  request  for  reduction  or 
waiver  of  fees  for  copying  docum.ents, 
he  or  she  may  reduce  or  waive  any  such 
fees. 

§  1 102.110     Penaities. 

Title  18  U.S.C.  1001  makes  it  a 
criminal  offense,  subject  to  a  maximum 
fine  of  $10,000,  or  imprisonment  for  not 
more  than  5  years  or  both,  to  knowlingly 
and  willingly  make  or  cause  to  be  made 
any  false  or  fraudulent  statements  or 
representations  in  any  matter  within  the 
jurisdiction  of  any  agency  of  the  United 
States.  5  U.S.C.  552a(i)  makes  it  a 
misdemeanor  punishable  by  a  fine  of  not 
more  than  $5,000  for  any  person 
knowingly  and  willfully  to  request  or 
obtain  any  record  concerning  an 
individual  from  the  ASC  under  false 
pretenses.  5  U.S.C.  552a(i)  (1)  and  (2) 
provide  criminal  penalties  for  certain 
violations  of  the  Privacy  Act  by  officers 
and  employees  of  the  ASC. 

§1102.111    Exemptions 

(a)  Pursuant  to  5  U.S.C.  552a(k)(2), 
investigatory  material  compiled  and 
maintained  in  an  ASC  system  of  records 
solely  for  law  enforcement  purposes. 
Provided,  however.  That  the  ASC  shall 
disclose  such  material  to  an  individual  if 
nondisclosures  result  in  denying  to  such 
individual  any  right,  privilege  or  benefit 
to  which  the  individual  would  otherwise 
be  eligible,  unless  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
of  confidentiality; 

(b)  Pursuant  to  5  U.S.C.  552a(k)(5), 
investigatory  material  compiled  for  the 
purposes  of  determining  suitability, 
eligibility  or  qualifications  for  ASC 
employment  to  the  extent  that 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  ASC  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence;  or 

(c)  Pursuant  to  5  U.S.C.  552a(k)(6), 
testing  or  examination  material  used 
solely  to  determine  or  assess  individual 
qualifications  for  appointment  to 
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employment  at  the  ASC  (or  promotion 
therein)  the  disclosures  of  which  would 

compromise  the  objectivity  or  fairness 
of  the  testing,  evaluation  or  exa.Tiiniryj 
process. 

By  Ihe  Appraisrti  Sijbcnmm;nt-t-  o!  the 
Federal  Financial  Ins^itur-.ons  Fvamination 
Council 

Dated:  Md.'-di  ^2.  IWZ 
Fred  D.  Rnkn. 
C^atrr'an. 

|FR  Doa  92-7356  Filed  3-31-92.  8  45  amj 
BILLINO  COOC  WIO-O^-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administranon 
14  CFR  Part  39 

IDocketNo.  92-CE-11-AD] 

Airworthiness  Directives:  EMBRAER 
EMB-1 10  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT 

ACTiOM:  Notice  of  proposed  ruiemakiag 
f\PR.M). 


SUMMARY:  This  notice  proposes  to  adopt 

a  nt'iA  dirworthmess  directive  (ADl  that 
wo;:!d  be  applicable  to  EMBRAER 
(Rmprpsa  Brasileira  de  Aeronautica 
S.A,)  EMB-110  series  airplanes.  The 
proposed  action  would  require 
.modifica'ions  to  the  rudder  trin  tab 
actuating  system,  reinforcement  of  the 
vertical  stabilizer  rear  spar,  repetitive 
inspections  of  the  nidder  trim  tab 
actuating  system  for  excessive  free  play. 
and  modification  if  the  free  play 
exceeds  established  hmits.  The  Federal 
Aviation  Achnmi&tration  (FAA)  has 
received  numerous  reports  of  vibration 
of  the  rudder  trim  tab  actuating  system 
on  the  affected  airplanes.  Th.?  actions 
specified  in  the  proposed  AD  are 
intended  to  prevent  severe  vibration  or 
loss  of  control  of  the  airplane  caused  by 
evcessive  free  pld>  and  lack  of  rigidity 
of  the  rudder  trim  tab  actuating  system. 
DATES:  Comments  must  be  received  on 
or  before  June  12.  1992. 
ADDRESSES:  Submit  comments  on  the 
proposal  in  triplicate  to  the  FAA 
Central  Region,  Office  of  the  Assistant 
Chief  Counsel.  Attention:  Rules  Docket 
No.  92-CE-ll-AD.  room  1558.  m\  E, 
12th  Street,  Kansas  City.  Missouri  64106 
Comm.ents  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  holidays 
excepted. 

Service  information  that  is  applicable 
to  this  AD  may  be  obtained  from 
FMIJRAER.  P.O.  Box  343-CEP,  12.200 
Sao  jose  dos  Campos,  Sao  Paula  Brazil. 


or  E.VIBR.'\ER  Aircraft  Corporation  ^''fi 
SV\  34th  Snrpt,  Fort  Lauderdale.  Florida 
33315  This  inform.d'ion  also  may  be 
i  \  a  mined  at  the  Rules  Docket  at  the 

address  ah; me 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Curtis  fackson,  Aerospace  Engineer. 
Airframe  Branch.  Attanfa  Aircraft 
Certification  Office,  1669  Phoenix 
Parkway  suite  210C  Atlanta,  Georgia 
30349:  Telephone  (404)  991-2910; 
Facsimile  (404]  9Ql-3fiO&, 
SUPPLEMENTARY  INFOIIMATK3N 

(x)mnienls  Invited 

Interested  persons  nrv  invited  to 
comment  on  this  rule  b\  submitting  such 
written  data,  vnews.  or  a.-^ments  as 
they  may  destre  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  spf^rifted  abo^'e.  All 
communications  received  on  or  befurt 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  bt 
amended  in  light  of  the  comments 
received.  Factual  information  tint 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  m 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed.  Comments  are  specifically 
invited  on  the  overall  regulatory. 
economic,  environmental,  and  energy 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  perinns  .-\  n»port  that 
SL.Timanzes  each  F.^.X-puWic  contact 
cijricemed  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  id  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:    Comments  to 
Docket  No.  92-CE-n-AD.    The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 

\PR.M  by  submitting  a  request  to  the 
F.^A  Central  Region.  Office  of  the 
■Assistant  Chief  Counsel  Attention; 
Rules  Docket  No.  92-CE-ll-AD.  room 
1558.  fjOl  E,  12th  Street,  Kansas  City. 
Missouri  64106. 

DiscufisioQ 

The  FAA  has  received  numerous 
reports  of  vibration  of  the  rudder  Intr 
tab  actuating  system  or,  E.MBR.'XER 
FIMB-110  series  airpiane*.  After 
exten»!ve  evaluattoo  and  anaivsLs  of  tht> 


incidents  leading  to  these  reports,  the 
FAA  has  determined  that  EMBRAER 
EMB-110  series  airplanes  could 
experience  excessive  free  play  in  the 
rudder  trim  tab  actnating  system  and 
that  a  lack  of  rigidity  exists  in  this 
system.  This  condition,  if  not  detected 
and  corrected.  cotjW  result  in  severe 
vibration  or  loss  of  control  of  the 
aJrplane. 

EMBRAER  has  issued  Sen-ice  Bulletin 
(SB)110-G2--rvi«q    i«t«i  |  ,!y  19,  1991, 
which  specifies  ms-iallation  procedures 
for  a  new  r  u;  i^"  trrm  tab  actuator  and 
reiirforceme    s  h    S*-  v  r<    a\  stabilizer 
rear  spar.  Thi^  ^i-n.  i.  c    .ii;  f-tm  also 
establishes  a  new  f't*  r  n  limit. 

TTie  affected  airplane  nnxiel  is 
manufactured  in  Brazil  and  n  type 
certificated  for  operation  in  the  United 
States  nnder  the  provisions  of  |  21.29  of 
the  Federal  Aviation  Regulations  and  ' 
the  applicable  airworthinpss  agreement 
TheCentro  Tei;-:,n  ts  Aeru  ■special  (CTA) 
and  the  Depar^an.i-n':::  de  Aviacio  Qvil 
(DAQ.  wtiict;  art  ttp  i :  rworthiness 
authorities  for  Brazi.   is-,  i»o  CTA  AD 
91-07-01  tc  'c^-niri   t.*-if  rnixtf:  iiii.-,'-.  «nd 
installation'-.  spei,;tn--;  n-  KMBKALK  SB 
110-02~<KXt|   ri;*ted  |;;;\  V-i    -'-ra.m 
order  tc  assurv  'he  ai'-vfornisrw-ss  of 
these  ai.';!i:K-i!>   r^Brci    After 
examining  ttie  cr  u::i^;,  n.  is  and 
reviewing  all  svh    Mhi.  ;r.  ;  -matioji 
related  to  the  mcuii nts  >)(>'■(;  «t>ove. 
the  FA.A  has  deiermLneu  ti'.ot  .\L»  b>-tion 
is  necesHH^  '  )r  products  of  this  type 
design  that  are  certificated  for  operation 
in  the  United  States. 

Since  this  condition  ts  likely  to  exist 
or  develop  in  other  EMBRAFJ?  EMB-110 
series  a;rpi<i;.t  s  of  the  seme  tvrn  (Usign. 
the  proposed  AI)  wnuui  r.^iii^e  , '  '  ti 
modification  to  tne  .'uaae:  trim  lao 
actuating  system;  (2)  installation  of 
reinhircements  to  the  vertical  aitabalizer 
rear  spar,  re|>etiUve  inspections  of  tbe 
rudder  trim  tab  actuating  systen  f  r 
excessive  free  piay:  and  (3]  moctiti nation 
if  free  play  exceeds  1.0  rmn.  The  trim  tab 
actuating  system  modification  and  the 
installations  proposed  by  this  AD  would 
be  accomplished  in  accordance  with  the 
instructions  in  EMBRAER  SB  l  lO-O?"- 
0089.  dated  July  19. 1991.  The  !:.■♦-  p n 
inspection  and  possible  free  play 
modification  would  be  accomphshed  in 
accordance  with  the  applicable 
maintenance  manual. 

The  p.    ,'  ,se  :  ruodificatjoo  chsages 
the  free  plri>  ,.;::'.•  trooi  %Ji  mn:  ic  :  Q 
nuB.Tbe  prup<>.M*o  AO  «vould  •u>o  auv'Vt 
repetitive  inspections  of  the  trim  tab 
actuating  system  for  excessive  frf»e  rlav 
with  subsequent  modification  if  tr'-i 
play  exceeds  3.3  mm  provided  that  (1] 
parts  mn  unavalkihle  and  the  operator 
has  ordered  'tiP  pHr-tn  f^nTi  the 
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manufacturer  and  (2)  the  operator 
terminates  the  repetitive  inspections  and 
accomplishes  the  modification  when 
parts  become  available.  The 
modification  procedures  in  the 
maintenance  manual  for  the  rudder  trim 
tab  actuating  system  if  excessive  free 
play  exists  would  be  the  same  whether 
the  criteria  is  1.0  mm  or  3.3  mm.  The 
only  difference  would  be  the  magnitude 
of  the  free  play. 

The  FAA  estimates  that  84  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  32  hours  per  airplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  Sl.OOO  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $231,840. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  net  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
vmder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  its  may  be  obtained 
by  contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety 

The  Proposed  .Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.89. 


S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 
EMBRAER:  Docket  No.  91-CE-82-AD. 

Applicability:  EMB-110  Series  airplanes 
(all  serial  numbers),  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  severe  vibration  or  loss  of 
control  of  the  airplane  caused  by  excessive 
free  play  and  lack  of  rigidity  of  the  rudder 
trim  tab  actuating  system,  accomplish  the 
following: 

Note  1:  The  compliance  limes  referenced  in 
this  AD  take  precedence  over  those  cited  in 
the  referenced  service  information. 

(a)  Within  the  next  500  hours  time-in- 
service  (TIS).  modify  the  rudder  trim  tab 
actuating  system  and  install  reinforcements 
to  the  vertical  stabilizer  rear  spar  in 
accordance  with  the  instructions  and  Figures 
1.  2.  and  3  of  EMBRAER  Service  Bulletin  (SB) 
110-027-0089.  dated  July  19, 1991. 

Note  2:  EMBRAER  SB  110-27-0089  specifies 
that  the  airplane  should  be  modified  in 
accordance  with  EMBRAER  SB  110-27- 
0O6O— "Replacement  of  Spherical  Bearings  of 
Aileron  and  Rudder  Trim  Tab  Control 
Systems  Rod  Ends".  This  action  is  required 
for  the  affected  airplanes  by  AD  87-01-05, 
Amendment  39-5490. 

(b)  Within  300  hours  TIS  after 
accomplishing  the  modifications  required  by 
paragraph  (a)  of  this  AD.  and  thereafter  at 
intervals  not  to  exceed  300  hours  TIS.  inspect 
the  rudder  trim  lab  actuating  system  for 
excessive  free  play  in  accordance  with  the 
applicable  maintenance  manual.  If  free  play 
exceeds  1.0  mm.,  prior  to  further  flight, 
modify  the  rudder  trim  tab  actuating  system 
in  accordance  with  the  applicable 
maintenance  manual. 

(c)  If  the  parts  required  by  paragraph  (a)  of 
this  AD  have  been  ordered,  bul  are  not 
available,  within  the  initial  500  hours  TIS 
required  by  paragraph  (a)  of  this  AD. 
accomplish  the  following: 

(1)  Inspect  the  rudder  trim  tab  actuating 
system  for  excessive  free  play  in  accordance 
with  the  applicable  maintenance  manual. 

(2)  If  free  play  exceeds  3.3  mm.,  prior  to 
further  flight,  modify  the  rudder  trim  tab 
actuating  system  in  accordance  with  the 
applicable  maintenance  manual. 

Note  3:  The  modification  procedures  in  the 
maintenance  manual  for  the  rudder  trim  tab 
actuating  system  if  excessive  free  play  exists 
are  the  same  whether  the  criteria  is  1.0  mm  or 
3.3  mm.  The  only  difference  is  the  magnitude 
of  the  free  play. 

(3)  Reinspect  in  accordance  with 
paragraphs  (c)(1)  and  (c)(2)  of  this  AD  at 
intervals  not  to  exceed  100  hours  TIS  until  the 
modifications  required  by  paragraph  (a)  of 
this  AD  are  accomplished,  but  not  to  exceed 
three  100-hour  TIS  repetitive  inspection 
intervals. 

(4)  When  parts  become  available  or  100 
hours  TIS  after  the  third  repetitive  inspection 


required  by  paragraph  (cj(3)  of  this  AD, 
whichever  occurs  first,  prior  to  further  flight, 
accomplish  the  modification  required  by 
paragraph  (a)  of  this  AD. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  suite  210C, 
Atlanta.  Georgia  30349.  The  request  should 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  Aircraft  Certification  Office. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  EMBRAER,  P.O. 
Box  343-CEP,  12.200  Sao  jose  dos  Campos, 
Sao  Paulo.  Brazil;  or  EMBRAER  Aircraft 
Corporation,  276  SW  34th  Street.  Fort 
Lauderdale.  Florida  33315.  The  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel,  Room  1558,  601  E.  12th  Street, 
KansasCity,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  March 
26, 1992. 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate  Aircraft 
Certification  Service. 
[FR  Doc.  92-7434  Filed  3-31-92;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

(!NTL-941-86:  INTL-656-87;  INTL-704-87 

RIN  1545-AI33:  RIN  1545-AC06;  PIN  1545- 
Al-351 

Treatment  of  Shareholders  of  Certain 
Passive  Foreign  Investment 
Companies 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  income  tax  regulations 
concerning  the  taxation  of  shareholders 
of  certain  passive  foreign  investment 
companies  fPFlCs]  upon  payment  of 
distributions  by  such  companies  or  upon 
disposition  of  the  stock  of  such 
companies.  These  rules  were  enacted  by 
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the  Tax  Reform  Act  of  1986,  and 
amended  by  the  Technical  and 
Miscellaneous  Act  of  1988. 
DATES:  Written  comments  and  requests 
fir  a  public  hearing  must  be  received  by 
I'.iy  M).  V>^2 

ADDRESSES:  Send  written  comments  and 
requests  for  a  public  hearing  to  Internal 
Revenue  Service.  P  O,  Box  7604,  Ben 
Franklm  Station.  Attention: 
CC  CORPTR  (INTL-656-87).  room  5228, 
VVdsr:ngton.  DC  20044 

FOR  FURTHER  INFORMATION  CONTACT: 

Gayie  E.  Novig  of  the  Office  of 
Associate  Chief  Counsel  (International). 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224  (Attention:  CC:CORP:T:R 
(INTL-656-^7))  (202-377-9059,  not  a  toll 
free  number). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504  (h)).  Comments  on  the 
collections  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attention: 
IRS  Reports  Clearance  Officer  T:FP. 
Washington,  DC  20224. 

The  collections  of  information  in  these 
regulations  are  in  26  CFR  1.1291-1(1), 
1.1291-2  [mm.  1.1291-3(e)(5)(iii), 
1.1291-6(g),  1.1291-8(g),  1.1291-9(d),  and 
1.1291-10(2)(vii).  The  collections  of 
information  found  in  26  CFR  1.1291 -9(d) 
and  1.1291-10(d)(2)(vii)  are  also  being 
published  as  temporary  rules  in  the  rules 
and  regulations  section  of  this  issue  of 
the  Federal  Register.  This  information  is 
required  by  the  Internal  Revenue 
Service  to  identify  PFICs  and  their 
shareholders,  administer  shareholder 
elections,  verify  amounts  reported,  and 
track  transfers  of  stock  of  certain  PFICs. 
The  likely  respondents  and/or 
recordkeepers  are  individuals  or 
households,  business  or  other  for-profit 
institutions,  non-profit  institutions,  and 
small  businesses  or  organizations. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents/recordkeepers  may  require 


no: 


greater  or  less  time,  depending  on  their 
particular  circumstances. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden  for  filing  Form 
8621  reported  in  0MB  No.  1545-1002; 
31.680  hours. 

The  estimated  total  annual  burden  per 
respondent/recordkeeper  for  the  other 
requirements  in  this  regulation  in  8,750 
hours,  with  an  estimated  average  of  one 
hour. 

Estimated  number  of  respondents 
and/or  recordkeepers:  8,750. 

Estimated  frequency  of  responses: 
Annually. 

Background 

This  document  contains  proposed 
Income  Tax  Regulations  (26  CFR  part  1) 
under  sections  1291, 1293, 1295,  and  1297 
of  the  Internal  Revenue  Code  of  1986. 
Thse  provisions  were  added  to  the 
Internal  Revenue  Code  of  1986  by 
section  1235  of  the  Tax  Reform  Act  of 
1986  (Pub.  L.  9»-514,  100  Stat.  2320).  and 
amended  by  section  1012(p)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (Pub.  L  100-647, 102  Stat. 
3342).  With  the  exceptions  of  different 
effective  dates  for  the  rules  concerning 
certain  pledges  of  PFIC  stock 
outstanding  on  the  effective  date  of  the 
statute  (1.1291-3(d)(6)),  and  the  mark-to- 
market  election  available  to  regulated 
investment  companies  (1.1291-8),  these 
regulations  are  proposed  to  be  effective 
April  1, 1992.  However,  as  sections  1291 
though  1297  of  the  Code  are  effective  for 
taxable  years  of  foreign  corporations 
beginning  after  1986,  shareholders  of 
PFICs  are  subject  to  those  provisions 
with  respect  to  transactions  occuring 
during  those  taxable  years. 

Expi.indlu';!  of  I'rcn-isions 

Overview  of  Stgtute 

The  Tax  Reform  Act  of  1986,  as 
amended  by  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988, 
established  special  rules  for  the  taxation 
of  U.S.  persons  that  are  shareholders  of 
PFICs.  For  taxable  years  beginning  after 
December  31. 1986,  a  foreign  corporation 
will  be  classified  as  a  PFIC  if  either  75 
percent  or  more  of  its  gross  income  for 
the  taxable  year  is  passive,  or  the 
average  percentage  of  its  assets  (by 
value)  for  the  taxable  year  that  produce 
passive  income  or  are  held  for  the 
production  of  passive  income  is  at  least 
50  percent,  subject  to  certain  exceptions, 
passive  income  for  these  purposes 
generally  is  foreign  personal  holding 
income  as  defined  in  section  954(c)  of 
the  Internal  Revenue  Code  of  1986. 

Sections  1291  through  1297  provide 
two  different  and  sometimes 
overlapping  sets  of  rules  for  taxing  U.S. 


persons  that  are  shareholders  of  a  PFIC. 
In  general,  shareholders  are  subject  to  a 
specical  tax  regime  under  section  1291 
that  applies  to  distributions  by  the  PFIC 
and  dispositions  of  PFIC  stock.  In  the 
proposed  regulations,  if  section  1291 
applies  to  a  particular  shareholder  with 
respect  to  a  PFIC.  the  PFTC  is  referred 
to  as  a  section  1291  fund  with  respect  to 
the  shareholder.  A  significant 
consequence  of  being  treated  as  a 
section  1291  fund  is  that  the  foreign 
corporation  will  continue  to  be  treated 
as  a  PFIC.  and  therefore,  the 
shareholder  will  continue  to  be  subject 
to  section  1291.  even  after  the 
corporation  ceases  to  satisfy  either  the 
income  or  the  asset  test  for  PFIC  status 
under  section  1296. 

Each  shareholder,  however,  may  elect 
under  section  1295  to  treat  a  PFIC  as  a 
qualified  electing  fund  (QEF):  if  such  an 
election  is  made,  the  shareholder  will  be 
taxed  currently  under  section  1293  on  its 
pro  rata  share  of  the  earnings  of  the 
QEF.  A  shareholder  that  makes  a  QEF 
election  may  or  may  not  continue  to  be 
subject  to  the  special  tax  regime  under 
section  1291.  Stated  differently,  a  PFIC 
that  is  a  QEF  with  respect  to  a  particular 
shareholder  may  or  may  not  continue  to 
be  a  section  1291  fund  with  respect  to 
that  shareholder,  if  the  shareholder 
makes  the  QEF  election  for  the  foreign 
corporation's  first  taxable  year  as  a 
PFIC  that  is  included  in  the 
shareholder's  holding  period  for  the 
stock  of  the  PFIC.  section  1291  will  not 
apply  to  the  shareholder.  If  the 
shareholder  makes  the  QEF  election  at  a 
later  time,  but  also  makes  an  election 
under  section  1291(d)(2)  to  purge  the 
PFIC  stock  that  it  holds  of  its  taint  as  a 
section  1291  fund,  the  shareholder  will 
accelerate  the  application  of  section 
1291  to  the  PFIC  stock  that  it  holds,  and 
section  1291  will  not  apply  to  the 
shareholder  thereafter.  In  both  cases, 
the  proposed  regulations  refer  to  such  a 
PFIC  as  a  pedigreed  QEF  with  respect  to 
the  electing  shareholder,  and  the  PFIC  is 
not  considered  to  be  a  section  1291  fund 
with  respect  to  that  shareholder. 

On  the  other  hand,  if  the  shareholder 
makes  the  QEF  election  at  a  later  time 
and  does  not  make  a  purging  election, 
section  1291  will  continue  to  apply  to  the 
shareholder  notwithstanding  the 
application  of  section  1293.  The 
proposed  regulations  refer  to  such  a 
PFIC  as  an  unpedigreed  QEF  in  respect 
of  the  shareholder.  Because  section  1291 
applies  to  the  shareholder  of  an 
unpedigreed  QEF,  the  QEF  continues  to 
be  a  section  1291  fund. 

Pursuant  to  section  1291,  a  U.S.  person 
that  is  a  shareholder  of  a  section  1291 
fund  pays  tax  and  an  interest  charge  on 
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receipt  of  certain  distributions  and  upon 
disposition  of  stock  of  the  section  1291 
fund.  Under  this  rule,  gain  from  a 
disposition  or  the  portion  of  any 
distribution  that  is  an  excess 
distribution  (defined  in  section  1291(b)) 
is  treated  as  ordinary  income  earned 
ratably  over  the  shareholder's  holding 
period  of  the  stock  of  the  section  1291 
fund.  The  portion  allocated  to  the 
current  year,  and  to  years  when  the 
corporation  was  not  a  PFIC,  are 
included  in  the  shareholder's  gross 
income  for  the  year  of  the  distribution: 
the  remainder  is  not  included  in  gross 
income,  but  the  shareholder  must  pay  a 
deferred  tax  amount  (defined  in  section 
1291(c))  with  respect  to  that  portion.  The 
deferred  tax  amount  is.  in  general,  the 
amount  of  tax  that  would  have  been 
owed  if  the  allocated  amount  had  been 
included  in  income  in  the  earlier  year, 
plus  interest. 

Section  1291(f)  provides  regulatory 
authority  for  taxing  transfers  of  stock  of 
a  section  1291  fund  notwithstanding  an 
otherwise  applicable  nonrecognition 
provision  of  the  Code  or  regulations. 
Accordingly,  gifts,  transfers  at  death, 
and  exchanges  of  stock  pursuant  to 
nonrecognition  provisions  will  be 
taxable  to  the  extent  provided  in  the 
rfgulations. 

Section  1297(a)  provides  attribution 
rules  for  determining  whether  a  U.S. 
person  is  an  indirect  shareholder  of  a 
PFIC.  Section  1297ib)(5)  provides  that, 
under  regulations,  a  U.S.  person  treated 
as  an  indirect  shareholder  of  a  PFIC 
under  section  1297(a)  will  be  taxable  on 
any  distribution  paid  by  the  PFIC  to  the 
actual  owner  of  the  PFIC  stock  (indirect 
distributions),  and  on  any  disposition  by 
the  U.S.  person  or  the  actual  owner  if,  as 
a  result  of  the  disposition,  the  U.S. 
person  is  no  longer  treated  under  section 
1297(a)  as  owning  the  stock  of  the  PFIC 
(indirect  disposition). 

Section  1297(d)  grants  authority  to  the 
Secretary  to  prescribe  such  regulations 
as  may  be  necessary  or  appropriate  to 
carry  out  the  purposes  of  sections  1291 
through  1297. 

Explanation  of  Proposed  Regulations 

Definitions  and  Genera!  Rules 

Section  1.1291 -1(b)  defines  the  terms 
PFIC.  QEF,  pedigreed  QEF.  unpedigreed 
QEF,  nonqualified  fund,  and  section 
1291  fund.  As  explained  above,  whether 
a  corporation  is  a  PFIC,  QEF  (pedigreed 
or  unpedigreed),  nonqualified  fund,  or 
section  1291  fund  is  determined'on  a 
shareholder  by  shareholder  basis.  In 
general,  section  1291  and  the  proposed 
regulations  under  that  section  do  not 
apply  to  determine  the  taxation  of  a 
shareholder  of  a  pedigreed  QEF  with 


respect  to  a  distribution  paid  by  the 
pedigreed  QEF  or  a  disposition  of  its 
stock. 

It  should  be  noted  that  the  definition 
of  the  term  nonqualified  fund  in  the 
proposed  regulations  differs  from  the 
definition  of  the  same  term  in  the 
current  Form  8621,  Return  by  a 
Shareholder  of  a  Passive  Foreign 
Investment  Company  or  Qualified 
Electing  Fund.  (In  the  form,  the  term  has 
the  same  meaning  as  the  term  section 
1291  fund  in  the  proposed  regulations.) 
The  form  vtrill  be  revised  to  eliminate 
this  difference. 

Section  1.1291-l(b)(3),  (4).  and  (5) 
define  the  terms  prePFIC  year,  prior 
PFIC  year,  and  current  shareholder  year, 
terms  relevant  to  the  determination  of 
the  tax  consequences  under  section  1291 
of  a  distribution  by,  or  a  disposition  of,  a 
section  1291  fund.  A  prePFIC  year  is  a 
taxable  year  (or  portion  thereof)  of  the 
shareholder  included  wholly  or  partly  in 
the  shareholder's  holding  period,  either 
before  the  shareholder  became  a  United 
States  person  (within  the  meaning  of 
section  7701(a)(30)),  or  before  the 
section  1291  fund  qualified  as  a  PFIC.  A 
prior  PFIC  year  is  a  taxable  year  (or 
portion  thereof),  other  than  the  current 
shareholder  year,  included  in  the 
shareholder's  holding  period  during 
which  the  section  1291  fund  was  a  PFIC. 
The  term  current  shareholder  year  refers 
to  the  shareholder's  taxable  year  in 
which  the  taxable  event  occurs. 

The  term  shareholder  includes  any 
person  that  owns  an  equity  interest  in 
the  PFIC  directly  or  indirectly,  as 
provided  in  §  1.1291-l(b)(8j.  Section 
1.1291-l(b)(8)  defines  the  term  indirect 
shareholder  as  a  U.S.  person  that 
indirectly  owns  stock  of  a  PFIC.  and 
provides  attribution  rules  for  ownership 
of  a  PFIC  through  a  person  other  than  an 
individual. 

Stock  directly  or  indirectly  owned  by 
a  U.S.  person  generally  is  not  attributed 
to  another  U.S.  person.  However, 
pursuant  to  section  1297  (a)  and  (d), 
stock  owmed  directly  or  indirectly  by  an 
S  corporation  or  domestic  partnership, 
trust  or  estate  is  treated  as  owned 
proportionately  by  its  shareholders, 
partners  or  beneficiaries.  Moreover, 
stock  may  be  attributed  through  a 
domestic  C  corporation  in  some 
circumstances  if,  absent  such 
attribution,  the  stock  of  a  PFIC  would 
not  be  treated  as  owned  by  any  U.S. 
person. 

As  described  above,  under  the 
proposed  regulations  a  beneficiary  of  a 
trust  or  estate  is  a  shareholder  of  a 
proportionate  amount  of  the  PFIC  stock 
owned  directly  or  indirectly  by  the  trust 
or  estate.  Comment  is  solicited  whether 
different  attribution  rules,  such  as  the 


indirect  ownership  rulr-s  in  §  25.2"01-6 
(relating  to  special  valuation  rules  for 
purposes  of  estate  and  gift  taxes), 
should  be  adopted  for  purposes  of 
determining  whether  a  beneficiary  of  a 
trust  or  estate  is  an  indirect  shareholder 
of  a  PFIC. 

Stock  of  a  section  1291  fund  owned 
directly  or  indirectly  by  a  regulated 
investment  company  {RiC)  or  a  real 
estate  investment  trust  (REIT)  is  not 
attributed  to  the  shareholders  of  the  RJC 
or  REIT.  A  RIC  or  REIT  that  is  a 
shareholder  of  a  section  1291  fund  is 
taxable  on  direct  or  indirect 
distributions  and  dispositions.  For  a 
special  mark-to-market  rule  applicable 
to  RICs.  see  §  1.1291-6. 

Under  section  1297fa)(4)  and  the 
regulations,  a  person  that  holds  an 
option  to  acquire  PFIC  stock  is  treated 
as  a  shareholder  of  PFIC  stock.  Section 
1.1291-l(d)  provides  that  such  a  person 
will  be  treated  as  a  shareholder  of  a 
section  1291  fund  subject  to  section  1291 
on  a  disposition  (other  than  by  exercise) 
of  that  option.  For  purposes  of  sections 
1291  through  1297.  the  holding  period  of 
stock  of  a  PFIC  acquired  upon  exercise 
of  an  option  will  include  the  period  that 
the  option  was  held.  If  the  shareholder 
elects  to  treat  the  PFIC  as  a  QEF.  the 
PFIC  will  be  an  unpedigreed  QEF 
because  of  teh  PFIC  years  in  the 
shareholder's  holding  period 
attributable  to  the  period  the  person 
held  the  option.  The  shareholder  may 
make  a  section  1291(d)(2)  election  to 
purge  those  years  from  its  holding 
period  in  order  for  the  PFIC  to  be 
pedigreed  QEF. 

In  limited  circumstances,  an  exempt 
organization  that  is  a  direct  or  indirect 
shareholder  of  a  section  1291  fund  may 
be  subject  to  tax  under  section  1291  and 
these  regulations.  Section  1.1291-l(e) 
provides  that  an  exempt  organization 
will  be  taxable  under  section  1291  and 
the  regulations  with  respect  to  a 
distribution  from  a  section  1291  fund  or 
a  disposition  of  its  stock  if  a  dividend 
from  that  corporation  would  be  taxable 
to  the  exempt  organization  pursuant  to 
subchapter  F. 

With  certain  exceptions,  the  general 
Code  and  regulator^'  rules  apply  for 
purposes  of  determining  a  shareholder's 
holding  period  of  PFIC  stock.  The 
proposed  regulations  also  provide  that 
generally,  unless  a  shareholder 
previously  held  the  stock  directly,  an 
indirect  shareholder's  holding  period  of 
stock  of  a  PFIC  begins  on  the  first  day 
that  ownership  of  the  stock  of  the  PFIC 
is  attributed  to  the  person  under  section 
1297(a).  A  shareholder  will  gel  a  new 
holding  period  in  the  stock  of  a  PFIC 
only  after  the  shareholder  recognizes  all 
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the  gain  with  respect  to  the  stock.  If 
stock  of  a  section  1291  fund  is  acquired 
in  a  transaction  to  which  section  1223(1) 
or  1223(2)  apphes,  the  character  of  the 
years  in  the  shareholder's  tacked 
holding  period  as  prePFIC  or  priorPFIC 
is  determined  by  reference  to  the 
character  of  the  holding  period  of  the 
property  transferred  in  the  exchange 
(seciton  1223(1))  or  received  from  ^e 
transferor  (section  1223(2)). 

Section  1.1291-l(i)  sets  forth  the 
annual  reporting  requirements  of  direct 
and  indirect  shareholders  of  all  PFICs. 

Section  1.1291-2— Taxation  of  Excess 
Distributions 

In  general 

Section  1.1291-2  provides  rules  for 
taxing  a  direct  or  indirect  shareholder  of 
a  section  1291  fund  on  a  distribution  by 
the  fund.  Section  1.1291-2(b)  defines  the 
term  distribution  for  purposes  of  section 
1291.  The  term  does  not  include  a 
nontaxable  distribution  that  qualifies 
under  section  305(a)  or  355(a).  In 
addition,  distributions  that  are  treated 
as  in  exchange  for  stock,  such  as 
liquidation  distributions  and  section 
302(aj  i-edemptions,  are  not  distributions 
to  which  §  1.1291-2  applies.  Those 
distributions  are  treated  as  dispositions 
subject  to  §  M291-3 

The  proposed  regulations  at  §  1.1291- 
2(b)(3)  provide  that  the  shareholder  has 
an  excess  distribution  to  the  extent 
section  304(b)(2)  treats  the  distribution 
as  being  paid  out  of  the  earnings  and 
profits  of  an  issuing  corporation  that  is  a 
section  1291  fund.  In  addition,  the 
section  304  transaction  will  be  a  taxable 
disposition  of  stock  of  a  sectin  1291  fund 
to  the  extent  the  shareholder's  interest 
in  the  issuing  corporation  that  is  a 
section  1291  fund  is  reduced  as  a  result 
of  the  transaction.  Finally,  the 
regulations  provide  that  an  amount  paid 
by  an  acquiring  corporation  that  is  a 
section  1291  fund  will  be  an  excess 
distribution.  It  is  possible  that  there  may 
be  multiple  taxation  under  these  rules. 
Comments  are  therefore  solicited  about 
how  to  better  coordinate  sections  304 
and  1291,  without  permitting  avoidance 
of  section  1291. 

Section  1.1291-2(c)  provides  rules  for 
determining  the  nonexcess  distribution 
and  the  total  excess  distribution  for  the 
current  shareholder  year.  These 
amounts  are  calculated  on  a  per  share 
basis  without  regard  to  the  earnings  and 
profits  of  the  section  1291  fund.  The  total 
excess  distribution  is  the  amount  by 
which  the  total  distribution  for  the 
current  shareholder  year,  with  certain 
adjustments,  exceeds  the  nonexcess 
distribution  The  nonexcess  distribution 
is  defined  as  the  portion  of  the  total 


distribution  that  does  not  exceeed  125 
percent  of  the  average  of  the 
distributions  made  with  respect  to  the 
stock  during  the  preceding  three  taxable 
years  included  in  the  shareholder's 
holding  period.  For  purposes  of 
calculating  the  excess  distribution,  the 
portion  of  a  prior  year's  excess 
distribution  that  was  not  included  in 
income  (the  portion  subject  to  the 
deferred  tax  amount)  is  not  considered  a 
distribution  made  in  a  prior  year.  If  the 
section  1291  fund  makes  more  than  one 
distribution  during  the  current 
shareholder  year,  and  there  is  a  total 
excess  distribution  for  the  year,  a 
ratable  portion  of  each  distribution  is  an 
excess  distribution. 

Section  1.1291-2(c)(3)(ii)  provides  that 
the  total  excess  distribution  is  zero  in 
the  taxable  year  of  the  shareholder  in 
which  the  shareholder's  holding  period 
begins.  This  rule  applies  only  to 
distributions,  and  not  to  excess 
distributions  arising  from  dispositions  of 
section  1291  fund  stock. 

The  excess  distribution  is  calculated 
using  the  U.S.  dollar.  In  general,  each 
distribution  if  a  foreign  currency  is 
converted  into  U.S.  dollars  at  the  spot 
rate  on  the  date  of  the  distribution. 
However,  if  all  relevant  distributions 
have  been  made  in  a  single  foreign 
currency,  the  excess  distribution  is 
calculated  in  that  currency  and  then 
converted  into  the  U.S.  dollar  at  the  spot 
rate  on  the  date  of  the  current 
shareholder  year  distribution. 

The  earnings  and  profits  of  a  section 
1291  fund  are  generaly  irrelevant  for 
purposes  of  section  1291.  For  that 
reason,  as  stated  above,  the  excess 
distribution  is  calculated  without  regard 
to  the  earnings  and  profits  of  the  section 
1291  fund.  If  the  earinings  and  profits 
can  be  calculated,  the  shareholder  can 
avoid  the  interest  charge  and  other 
disadvantages  under  section  1291  by 
making  the  QEF  election. 

However,  the  earnings  and  profits  of  a 
section  1291  fund  are  relevant  for 
purposes  of  claiming  the  foreign  tax 
credit  for  deemed  paid  taxes  and 
determining  the  taxation  of  a  nonexcess 
distribution.  For  these  purposes, 
§  1.1291-2(e)(3)  provides  that  earnings 
and  profits  are  allocated  proportionately 
between  the  nonexcess  distribution  and 
the  total  excess  distribution. 

Special  Rules 

Pursuant  to  proposed  §  1.1291-2(b)(2), 
neither  an  inclusion  of  income  under 
section  951(a)  (1),  551(b)  or  1293(a),  nor 
an  actual  distribution  of  an  amount 
previously  taxed  under  one  of  those 
sections,  is  a  distribution  for  purposes  of 
section  1291.  Accordingly,  an  inclusion 
in  income  sections  951,  551,  or  1293  is 


neither  subject  to  section  1291  in  the 
year  of  inclusion  nor  treated  as  a 
distribution  made  in  a  prior  year  when 
calculating  a  nonexcess  distribution.  In 
addition,  distributions  of  previously 
taxed  amounts  are  not  taken  into 
account  when  calculating  the  nonexcess 
distribution.  Therefore,  the  total 
distribution  for  the  current  year  is  first 
reduced  by  the  amount  that  is  not 
included  in  gross  income  by  reason  of 
section  959.  551(d).  or  1293(c).  In 
developing  these  rules,  treatment  of 
inclusions  in  income  under  sections  951, 
551,  or  1293  in  prior  years  as 
distributions  was  considered.  However, 
such  a  rule  was  not  adopted  because 
such  amounts  were  not  subject  to 
section  1291  in  the  year  of  inclusion. 

Proposed  regulation  5  1.1291-2(d){l) 
provides  that,  for  purposes  of 
calculating  the  average  of  distributions 
made  during  the  preceding  three  taxable 
years,  a  shareholder  whose  holding 
period  begins  after  the  first  day  of  the 
shareholder's  taxable  year  may  take 
into  account  distributions  paid  during 
that  year  but  before  the  shareholder's 
holding  period  began.  Consideration 
was  given  to  other  methods  of 
annualizing  distributions  (for  example, 
extrapolation  from  distributions  actually 
received),  but  such  methods  were 
rejected  because  they  tended  to  produce 
distorted  results. 

Pursuant  to  section  1291(b)(3)(G), 
§  1.1291-2(d)(5)  provides  rules  for 
adjusting  an  excess  distribution 
received  by  a  trust  that  is  entitled  to 
deduct  the  amount  of  its  fixed  annual 
charitable  obligation  from  gross  income 
under  section  642(c). 

The  proposed  regulations  at  §  1.1291- 
2(d)(6)  provide  a  rule  for  calculating  the 
excess  distribution  in  a  taxable  year  of 
the  shareholder  during  which  the  foreign 
corporation  was  a  PFIC  for  only  part  of 
that  year.  Under  this  rule,  all 
distributions  paid  during  the  year  with 
respect  to  the  stock  owned  or  treated  as 
owned  by  the  shareholder  are  taken  into 
account  for  purposes  of  calculating  the 
excess  distribution,  but  only  those 
distributions  made  after  the  foreign 
corporation  became  a  PFIC  are  taxed 
under  section  1291. 

Taxation  of  a  Distribution 

Section  1.1291-2(e)  provides  the  rules 
for  the  taxation  of  a  nonexcess 
distribution  and  an  excess  distribution. 
A  nonexcess  distribution  is  taxed 
according  to  the  general  rules  applicable 
to  corporate  distributions.  To  determine 
the  taxation  of  an  excess  distribution, 
the  excess  distribution  is  allocated  pro 
rata  to  each  day  in  the  shareholder's 
holding  period  (treated  as  ending  on  the 
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date  of  the  distribution]  without  regard 
to  whether  the  corporation  actually 
derived  earnings  and  profits  during  the 
years  to  which  the  excess  distribution  is 
allocated. 

The  portions  of  an  excess  distribution 
allocated  to  the  current  shareholder 
year  and  to  the  prePFIC  years  are 
included  in  the  sharholder's  ordinary 
income  and  are  not  subject  to  the 
deferred  tax  amount.  The  portions  of  an 
excess  distribution  allocated  to  the  prior 
PFIC  years  are  not  included,  or  treated 
as  included,  in  gross  income  for  any 
purpose.  Ther«;fore,  any  losses  in  the 
current  shareholder  year  or  prior  years 
may  not  offset  the  portions  of  an  excess 
distribution  allocated  to  the  prior  PFIC 
years.  The  amounts  allocated  to  prior 
PFIC  years  are  subject  to  the  deferred 
tax  amount,  determined  under  §  1.1291- 
4,  which  includes  an  interest  charge. 

Indirect  Distributions 

An  indirect  distribution  is  a 
distribution  by  a  section  1291  fund  to  the 
actual  shareholder  of  stock  of  a  section 
1291  fund  that  a  shareholder  is 
considered  to  own  under  §  1.1291- 
1(b)(8).  Generqlly.  a  shareholder  is 
taxable  on  its  pro  rata  share  of  the  total 
distribution  paid  by  the  section  1291 
fund.  The  nonexcess  distribution  and 
total  excess  distribution  are  calculated 
at  the  indirect  shareholder  level. 

The  proposed  regulations  provide  an 
exception  to  the  general  rule  that  all 
indirect  distributions  are  taxable.  A 
shareholder  is  not  taxable  on  an  indirect 
distribution  paid  by  a  section  1291  fund 
to  its  sole  shareholder  that  is  a  section 
1291  fund  owned  directly  by  the 
shareholder,  provided  the  distributing 
fund  has  distributed  all  its  earnings  each 
year  included  in  the  shareholder's 
holding  period  of  the  distributing  fund. 
Comment  is  solicited  on  whether  there 
are  additional  circumstances  in  which 
an  indirect  shareholder  of  a  section  1291 
fund  should  not  be  taxed  on 
distributions  by,  or  dispositions  of  the 
stock  of,  a  section  1291  ^and. 

The  proposed  regulations  require 
partnerships  and  S  corporations  to 
provide  information  to  their  partners 
and  shareholders.  This  information  is 
intended  to  assist  the  indirect 
shareholders  in  calculating  their  excess 
distributions.  Information  reporting 
obligations  of  trusts  and  estates  are 
reserved. 

Other  than  the  guidance  provided  jn 
§  1.1291-2(r](6)  (adjustments  for  trusts 
permitted  to  teke  the  section  642(c) 
deduction)  §  1.1291-6(d)(3)  (section 
&t3(e)(3)  election),  the  regulations  do  not 
provide  explicit  rules  for  determining 
the  tax  consequences  to  a  trust  or  estate 
(or  a  beneficiary  thereof)  that  directly  or 


indirectly  owns  stock  of  a  section  1291 
fund.  Until  such  rules  are  issued,  the 
shareholder  must  apply  the  PFIC  rules 
and  subchapter  J  in  a  reasonable 
manner  that  triggers  or  preserves  the 
interest  charge.  Comments  are  invited 
about  the  manner  in  which  excess 
distributions  paid  with  respect  to  stock 
directly  or  indirectly  owned  by  trusts  or 
estates  should  be  taxed  under  section 
1291. 

Dispositions  of  Stock  of  Section  1291 
Funds 

Section  1.1291-3  provides  general 
rules  for  determining  the  tax 
consequences  of  transfers  of  stock  of 
section  1291  funds.  Unless  otherwise 
provided,  gain  recognized  on  a  direct  or 
Indirect  disposition  of  a  share  of  stock 
of  a  section  1291  fund  is  taxed  as  an 
excess  distribution  in  the  manner 
provided  in  §  1.1291-2(e)(2). 

A  loss  that  is  recognized  on  the 
disposition  of  a  share  of  stock  of  a 
section  1291  fund  does  not  offset  the 
gain  recognized  on  another  share.  The 
general  rules  applicable  to  losses 
recognized  on  a  disposition  of  stock 
apply  to  losses  realized  and  recognized 
on  the  disposition  of  stock  of  a  section 
1291  fund. 

Definition  of  Disposition 

Section  1.1291-3(b)(l)  defines  the  term 
disposition  for  purposes  of  section  1291. 
A  disposition  includes  a  gift,  a  transfer 
by  reason  of  death,  and  a  transfer  that 
qualifies  for  nonrecognition  treatment 
under  another  provision  of  the  Code. 
Paragraphs  (b)(2)  and  (d)  of  proposed 
§  1.1291-3  contain  special  rules 
providing  that  the  change  of  residence 
or  citizenship  status  of  a  U.S.  resident 
alien  or  citizen  to  nonresident  alien 
status,  and  a  pledge  of  section  1291  fund 
stock  constitute  dispositions.  Under 
§  1291-3  (c),  (d),  and  (e),  dispositions  of 
stock  of  a  section  1291  fund  are 
generally  taxable  unless  an  exception 
applies. 

Indirect  Dispositions 

An  indirect  disposition  includes  a 
disposition  of  the  stock  of  a  section  1291 
fund  by  its  actual  owner  and  a 
disposition  by  the  indirect  shareholder 
or  other  person  of  any  interest  in  a 
person  if  by  virture  of  such  interest  a 
U.S.  person  is  treated  as  an  owner  of  the 
stock  of  the  section  1291  fund.  The 
former  rule  applies  without  regard  to 
whether  the  disposition  reduces  or 
terminates  the  shareholder's  interest  in 
the  PFIC.  The  later  rule,  however,  does 
not  apply  if  the  transaction  does  not 
affect  the  shareholder's  interest  in  the 
PFIC  or  the  actual  owner's  basis  in  the 
PFIC.  The  proposed  regulations  also 


provide  that  an  indirect  disposition 
includes  a  transaction  that  reduces  or 
eliminates  the  indirect  shareholder's 
interest  in  the  PFIC. 

The  scope  of  the  indirect  disposition 
rules  in  the  proposed  regulations  is 
broader  than  the  scope  of  the  rule  in 
section  1297(b)(5).  The  rules  have  been 
expanded  under  the  authority  of  section 
1297(d)  to  prevent  avoidance  of  section 
1291  (for  example,  through  transactions 
between  affiliated  foreign  companies). 
In  the  case  of  an  indirect  disposition, 
the  gain  that  is  treated  as  an  excess 
distribution  to  the  indirect  shareholder 
is  the  shareholder's  proportionate  share 
of  the  actual  owner's  gain  with  respect 
to  the  stock  of  the  fund  (whether  or  not 
such  gain  is  realized  by  the  actual 
owner).  Thus,  the  amount  taxable  to  the 
indirect  shareholder  is  determined 
without  regard  to  the  amount  the 
shareholder  would  recognize  on  a 
disposition  of  the  interest  through  which 
the  shareholder  is  considered  to  own  the 
stock  of  the  section  1291  fund. 

Generally,  the  excess  distribution  is 
allocated  over  the  indirect  shareholder's 
holding  period.  However,'!  1.1291- 
l(h)(4)(iii)  provides  that  an  S 
corporation  shareholder  uses  the 
holding  period  of  the  S  corporation  if  the 
S  corporation  directly  or  indirectly 
owned  the  stock  of  the  PFIC  prior  to  its 
election  under  section  1362.  In  addition, 
the  deferred  tax  amount  owed  by  the  S 
corporation  shareholders  is  calculated 
using  the  applicable  rate  of  tax  under 
section  1,  even  for  years  during  which 
the  S  corporation  was  a  C  corporation 
thai  are  included  in  the  shareholders' 
holding  j)eriod,  pursuant  to  §  1.1291- 
4(c)(2). 

The  S  corporation  also  may  be 
taxable  on  a  disposition  of  section  1291 
fund  stock  as  provided  in  section  1374.  If 
the  S  corporation  pays  built-in  gain  tax 
pursuant  to  section  1374  on  the 
disposition  of  the  section  1291  fund,  the 
S  corporation  shareholders'  excess 
distribution,  pursuant  to  section 
1306(0(2),  does  not  include  the  built-in 
gain  tax  paid  by  the  S  corporation. 
However,  the  proposed  regulations 
provide  that  the  section  1366(0(2) 
deduction  is  disregarded  when 
calculating  the  aggregate  amount  of 
interest  under  section  1291(c)(3). 

Transfers  With  a  Consolidated  Group 

Proposed  regulation  §  1.1291-3(0 
provides  a  special  rule  for  transfers  of 
stock  of  a  section  1291  fund  between 
members  of  a  consolidated  return  group. 
Comments  are  solicited  on  how  to 
coordinate  this  rule  with  the 
consolidated  return  regulations. 
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Installment  Sales 

Section  1.1291-3(g)  provides  rules  for 
applying  section  1291  to  installment 
sales  of  section  1291  fund  stock.  The 
gam  portion  of  each  installment  is  an 
excess  distribution.  For  purposes  of 
allocating  each  excess  distribution 
under  §  1.1291-2(e).  the  holding  period 
of  the  transferred  stock  is  treated  as 
ending  on  the  date  the  installment 
payment  is  received.  A  deferred  tax 
amount  is  owed  for  each  installment 
received.  This  rule  applies  section 
1291(a)(3),  which  provides  that  the 
holding  period  ends  on  the  date  of  each 
excess  distribution. 

Coordination  With  Sections  1246  and 
1248 

Section  1.1291-3(i)  provides  that 
neither  section  1246  nor  section  1248 
applies  to  the  disposition  of  stock  of  a 
section  1291  fund.  However,  as  provided 
in  §  1.1291 -5(e),  a  shareholder  may 
calculate  a  foreign  tax  credit  on  a 
disposition  of  stock  of  a  section  1291 
fund  taking  into  account  the  indirect 
foreign  tax  credits  to  which  the 
shareholder  would  have  been  entitled  if 
section  1248  would  have  applied  to  the 
disposition  of  the  section  1291  fund 
stock  but  for  section  1291. 

Deferred  Tax  .\m.ount 

Section  1.1291-4  provides  the  rules  for 
determining  the  deferred  tax  amount. 
The  tax  deferred  tax  amount  is 
calculated  with  respect  to  that  portion  of 
the  excess  distribution  that  is  allocated 
to  prior  PFIC  years  and  not  included  in 
income.  It  is  the  sum  of  the  aggregate 
increases  in  taxes  and  the  aggregate 
amount  of  interest  determined  with 
respect  to  the  increases  in  taxes. 

An  increase  in  tax  is  calculated  for 
each  portion  of  an  excess  distribution 
allocated  to  a  prior  PFIC  year.  It  is  the 
product  of  the  portion  of  the  excess 
distribution  allocated  to  a  prior  PFIC 
year  and  the  highest  rate  of  tax  in  effect 
in  that  prior  year  under  section  1  or  11, 
as  applicable.  The  aggregate  increases 
in  taxes  are  the  sum  of  all  increases  in 
tax  calculated  with  respect  to  an  excess 
distirubtion.  The  aggregate  increases  in 
taxes  are  additional  taxes  owed  in  the 
current  shareholder  year  regardless  of 
the  shareholder's  tax  position  in  that 
year  or  any  of  the  prior  PFIC  years. 
Therefore,  if  unpaid,  they  will  result  in 
penalties  and  interest  in  the  same 
manner  as  other  taxes  on  income. 

The  aggregate  amount  of  interest,  the 
interest  charge  component  of  the 
deferred  tax  amount,  is  interest  under 
section  6601  for  the  underpayment  of 
tax.  Interest  is  owed  on  each  increase  in 
tax  calculated  for  a  prior  PFIC  year 


(reduced  by  foreign  tax  credits  pursuant 
to  1 1.1291-51  as  if  the  portion  of  the 
excess  distribution  allocated  to  that 
prior  PFIC  year  was  distributed  in  that 
year  but  the  tax  thereon  was  not  paid 
until  the  return  due  date  for  the  current 
shareholder  year.  The  interest  charge  is 
calculated,  using  the  rates  and  method 
provided  in  section  6621,  for  the  period 
beginning  on  the  due  date  (without 
regard  to  extensions)  for  the 
shareholder's  return  for  the  prior  PFIC 
year,  and  ending  on  the  due  date 
(without  regard  to  extensions)  for  the 
shareholder's  return  for  the  current 
shareholder  year. 

Coordination  With  the  Foreign  Tax 
Credit  Rules 

Section  1.1291-5  provides  the  steps  for 
determining  the  foreign  tax  credit  a 
shareholder  may  claim  against  the 
increases  in  tax  on  an  excess 
distribution,  including  in  certain  cases 
the  excess  distribution  on  a  disposition 
of  stock  of  a  section  1291  fund.  The 
foreign  tax  credit  under  these  steps  is 
determined  separately  for  distributions 
received  from  different  section  1291 
funds  and  for  each  excess  distribution. 
Excess  foreign  tax  credits  calculated 
with  respect  to  an  increase  in  tax  may 
not  be  used  to  ofTset  any  other  increase 
in  tax  or  any  other  federal  income  tax. 
The  calculation  of  the  foreign  tax  credit 
for  foreign  taxes  paid  on  the  portion  of 
the  excess  distribution  subject  to  the 
deferred  tax  amount  is  separate  from 
the  calculation  of  the  credit  for  other 
foreign  taxes  paid  during  the  current 
shareholder  year. 

Nonrecognition  Transfers  of  Stock  o/' 
Section  1291  Funds 

In  General 

Section  1.1291-6  provides  rules  for  the 
recognition  of  gain  by  a  shareholder  on 
a  direct  or  indirect  disposition  of  stock 
of  a  section  1291  fund  that  results  from  a 
transaction  in  which,  but  for  section 
1291(f),  there  would  not  be  full 
recognition  of  gain.  The  general  rule  of 
§  1.1291-6  is  that  the  U.S.  person 
recognizes  gain  unless  an  exception  set 
forth  in  §  1.1291-6(c)  applies.  Gain  from 
the  disposition  therefore  is  generally 
recognized  and  taxed  as  an  excess 
distribution  notwithstanding  any  other 
provision  of  the  Code  or  regulations. 

Exceptions  to  the  Gain  Recognition  Rule 

Generally,  a  shareholder  will  not  be 
required  to  recognize  gain  if  the 
shareholder  receives  a  direct  or  indirect 
interest  of  equivalent  value  in  a  PFIC  in 
exchange  for  the  PFIC  stock  transferred. 
In  addition,  a  shareholder  will  not  be 
required  to  recognize  gain  if. 


immediately  after  the  transfer,  the 
transferred  stock  is  owned  by  a  U.S. 
person  (the  U.S.  transferee)  that  will  be 
taxed  under  section  1291  on  subsequent 
distributions  and  dispositions  of  the 
transferred  stock,  provided  the  U.S. 
transferee's  adjusted  basis  in  the  stock 
is  less  than  or  equal  to  the  shareholder's 
basis,  and  the  U.S.  transferee's  holding 
period  of  the  stock  is  at  least  as  long  as 
the  shareholder's  holding  period. 

Nothing  in  §  1.1291-6  is  to  be 
interpreted  as  overriding  any  other 
provision  of  the  Code  or  regulations 
requiring  recognition  of  gain  or  loss.  If, 
under  §  1.1291-6{c),  an  exception  to  the 
gain  recognition  rule  applies  to  a 
transfer  that  is  taxable  under  another 
provision,  such  as  section  367  and  the 
regulations  under  that  section,  the  gain 
is  taxable  as  a  distribution  or 
disposition,  as  appropriate,  under 
section  1291.  Section  1.1291-6  also  does 
not  require  or  permit  the  recognition  of 
loss  unless  the  loss  is  recognized  under 
another  section  of  the  Code  or 
regulations. 

Basis  and  Holding  Period  Rules 

If  gain  is  recognized  under  the  gain 
recognition  rule  of  §  1.1291-6,  the  basis 
of  the  transferred  stock  and  the  basis  of 
any  stock  received  in  exchange  therefor 
are  increased  by  the  amount  of  gain 
recognized.  If  all  gain  realized  is 
recognized,  the  holding  period  of  such 
stock  begins  on  the  day  after  the 
transfer.  If  a  shareholder  realizes  a  loss 
on  a  transfer  to  which  the  gain 
recognition  rule  would  have  applied  had 
a  gain  been  realized,  the  shareholder 
does  not  recognize  the  loss,  but  the 
shareholder's  holding  period  begins  on 
the  day  after  the  transfer.  If  stock  is 
transferred  at  death  to  a  U.S.  person  and 
gain  is  not  recognized,  the  basis  of  the 
transferred  stock  is  the  lower  of  the  fair 
market  value  or  adjusted  basis  of  the 
transferred  stock  in  the  hands  of  the 
decedent  shareholder  on  the  date  of 
death.  The  U.S.  beneficiary's  holding 
period  of  that  stock  includes  the  period 
the  decedent  held  the  stock.  The  days  in 
the  holding  period  of  stock  received  by  a 
shareholder  or  transferree  in  a  transfer 
to  which  an  exception  to  the  gain 
recognition  rule  applies  retain  the  PFIC 
character  those  days  had  with  respect  to 
the  stock  transferred. 

Mark- to- Market  Election  by  a  Regulated 
Investment  Company 

In  General 

Section  1.1291-8  of  the  proposed 
regulations  permits  a  RIC  to  make  a 
mark-to-market  election  with  respect  to 
the  stock  of  section  1291  funds  of  which 
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it  is  a  direct  or  indirect  shareholder. 
Because  RICs  in  many  instances  have 
not  been  able  to  obtain  the  information 
necessary  to  make  the  QEF  election 
under  section  1295,  the  election  under 
§  1.1291-8  is  needed  as  a  means  to 
coordinate  the  rules  of  section  1291  with 
the  rules  of  sections  851  through  855. 

The  deferred  tax  amount  generally 
will  be  avoided  with  respect  to  stock  of 
section  1291  funds  because  stock  that 
was  marked  to  market  at  the  end  of  a 
year  get  a  new  holding  period  at  the 
beginning  of  the  following  year.  Any 
excess  distribtuion  with  respect  to  stock 
subject  to  the  election  thereafter  will  be 
allocated  under  §  1.1291-2(e){2)  only  to 
days  in  the  current  year. 

Nothing  in  the  proposed  regulation 
precludes  a  RIC  from  electing  under 
section  1295  to  treat  as  a  QEF  a  section 
1291  whose  stock  was  previously 
marked  to  market  under  §  1.1291-8. 

Scope 

The  mark-to-market  election  is  only 
available  to  a  RIC  that  is  either  an  open- 
end  RIC  or  a  closed-end  RIC  that 
determines  and  publishes  weekly  its  net 
asset  value.  In  such  cases,  the  election 
will  apply  to  all  section  1291  fund  stock 
of  which  the  RIC  is  a  shareholder. 
Comment  is  solicited  on  whether,  and 
how,  the  election  should  be  extended  to 
other  RICs. 

Effect  of  the  Election 

The  election  applies  to  the  year  in 
which  made  and  to  each  succeeding 
year  unless  revoked  with  the  consent  of 
the  Commissioner.  At  the  end  of  each  of 
the  RICs  taxable  years  to  which  the 
election  applies,  the  RIC  recognizes,  on 
a  share-by-share  basis,  the  amount  by 
which  the  fair  market  value  of  the 
section  1291  fund  stock  exceeds  its 
adjusted  basis.  No  loss  may  be 
recognized  as  a  result  of  making  the 
election.  The  holding  period  of  stock 
that  was  marked  to  market,  including 
stock  of  a  section  1291  fund  with  respect 
to  which  there  was  no  mark-to-market 
gain,  begins  on  the  first  day  of  each 
taxable  year  of  the  RIC.  The  proposed 
regulations  also  provide  for  basis 
adjustments  to  avoid  double  taxation  of 
the  mark-to-market  gain. 

Except  as  provided  in  §  1.1291-8,  the 
election  otherwise  has  no  effect  on  the 
manner  in  which  a  distribution  by  a 
section  1291  fund  or  a  disposition  of  its 
stock  is  taxed  to  the  electing  RIC. 
Accordingly,  distributions  by  a  section 
1291  fund  will  be  taxable  to  the  RIC 
pursuant  to  the  general  rules  of  the 
proposed  regulations.  Similarly,  gain 
from  the  disposition  of  stock  of  the 
section  1291  fund  will  be  treated  as  an 
excess  distribution. 


The  proposed  regulations  provide  a 
transition  rule  pursuant  to  which  a  RIC 
that  makes  the  mark-to-market  election 
in  the  First  taxable  year  ending  after 
[INSERT  DATE  THIS  DOCUMENT  IS 
PUBUSHED  AS  FINAL  REGULATIONS] 
must  include  as  ordinary  income  in  that 
year  all  appreciation  in  the  section  1291 
stock  as  of  the  beginning  of  that  year 
and  pay  a  nondeductible  interest  charge. 
In  addition,  if  the  RIC  failed  to  make  a 
mark-to-market  election  in  a  prior  year 
because  it  reasonably  believed  that  it 
was  not  a  shareholder  of  a  section  1291 
fund  or  did  not  apply  a  previously  made 
election  to  a  corporation  because  it 
reasonably  believed  that  the  corporation 
was  not  a  section  1291  fund,  the 
proposed  regulations  permit  the  RIC  to 
elect  to  recognize  the  mark-to-market 
gains  for  the  prior  years  with  respect  to 
the  discovered  stock  in  the  year  of 
discovery.  All  the  mark-to-market  gains 
is  included  in  income  in  the  year  of 
discovery,  subject  to  a  nondeductible 
interest  charge. 

Although  the  objective  of  the  mark-to- 
market  election  is  to  eliminate  the  RICs 
liability  for  the  deferred  tax  amount,  the 
RIC  may  nevertheless  owe  such  tax  in 
the  first  year  in  which  the  election 
applies  with  respect  to  stock  with  a 
holding  period  that  includes  a  prior  PFIC 
year  if  it  did  not  make  the  election  in  the 
first  year  in  which  it  is  permitted  to  do 
80.  In  that  case,  the  transition  rule  will 
not  apply  to  the  RIC  if  it  makes  the 
election  in  a  subsequent  year;  any  gain 
recognized  will  be  allocated  over  the 
entire  holding  period,  triggering  the 
deferred  tax  amount.  Similarly,  if  the 
RIC  does  not  elect  the  remedy  in 
§  1.1291 -8(e)  of  the  proposed  regulations 
in  the  year  of  discovery,  the  RIC  may  be 
liable  for  the  deferred  tax  amount 
arising  from  excess  distributions  with 
respect  to  the  discovered  stock. 

Purging  Elections 

Deemed  Dividend  Election 

Section  1.1291-9  specifies  the  time  and 
manner  for  making  the  election  under 
section  1291(d)(2)(B).  This  election  may 
be  made  by  a  U.S.  person  that  is  a  direct 
or  indirect  shareholder  of  an 
unpedigreed  QEF  that  also  is  a  CFC.  A 
shareholder  that  makes  the  section 
1291(d)(2)(B)  election  is  treated  as 
receiving  a  dividend  on  the  first  day  of 
its  taxable  year  in  which  it  makes  the 
QEF  election  (qualification  date). 

The  fact  that  the  qualification  date 
falls  on  a  day  other  than  the  first  day  of 
the  CFCs  first  taxable  year  as  a  QEF 
will  have  no  effect  on  the  amount  that 
the  shareholder  must  include  in  income 
pursuant  to  section  1293(a)  for  that  first 
QEF  year.  As  provided  in  section  1293. 


the  shareholder  includes  in  income  its 
pro  rata  share  of  the  ordinary  earnings 
and  net  capital  gain  of  the  QEF  for  the 
taxable  year  of  the  QEF  that  ends  during 
the  shareholder's  taxable  year. 
However,  the  amount  of  the  deemed 
dividend  will  not  include  the  portion  of 
the  current  earnings  that  the  shareholder 
demonstrates  are  included  in  the 
shareholder's  income  that  year  under 
section  1293(a). 

Section  1.1291-9(h)(2)  provides  that  a 
shareholder  may  not  make  the  deemed 
dividend  election  of  section 
1291(d)(2)(B)  if  the  CFC  will  not  qualify 
as  a  PFIC  under  section  1296(a)  for  the 
first  taxable  year  for  which  the  QEF 
election  was  made.  In  that  case,  the 
shareholder  of  an  unpedigreed  QEF  that 
no  longer  qualifies  as  a  PFIC  under 
section  1296(a)  may  make  only  the 
deemed  sale  election  provided  in  section 
1297(b)(1)  and  §  1.1297-3T. 

Deemed  Sale  Election 

The  proposed  regulations  differ  from 
§  1.1291-10.  as  proposed,  in  two 
significant  respects.  First,  the  proposed 
regulations  change  the  qualification  date 
for  deemed  sale  elections  make  after 
May  1, 1992.  This  change  is  consistent 
with  the  definition  of  qualification  date 
for  the  deemed  dividend  election 
described  above. 

Secondly,  the  proposed  regulations 
clarify  the  amount  of  gain  a  shareholder 
recognizes  when  it  makes  a  deemed  sale 
election  with  respect  to  a  PFIC  of  which 
it  is  an  indirect  shareholder.  An  indirect 
shareholder  recognizes  the  amount  of 
gain  the  actual  shareholder  of  the  stock 
would  realize  if  the  actual  owner  sold  or 
otherwise  disposed  of  the  PFIC  stock 
that  the  shareholder  is  considered  to 
own. 

Section  1293 

Proposed  §  1.1293-l(a)  provides  that 
section  1293  applies  to  pedigreed  QEF 
shareholders  only  with  respect  to 
taxable  years  of  the  QEF  in  which  the 
QEF  satisfies  either  the  income  test  or 
the  asset  test  of  section  1296(a).  The 
proposed  regulation  also  provides  that  if 
the  PFIC  is  an  unpedigreed  QEF  with 
respect  to  the  shareholder,  section  1293 
applies  to  the  shareholder  in  all  years 
that  the  PFIC  is  a  section  1291  fund, 
including  those  years  in  which  the 
corporation  does  not  satisfy  either  the 
income  or  asset  test. 

Application  of  Section  1295  Election 

Section  1.1295-1  of  the  proposed 
regulations  provides  specific  rules 
concerning  the  application  of  the  section 
1295  election  to  the  electing  shareholder, 
transferees  of  the  shareholder,  stock 
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acquired  after  the  election  was  made. 
stock  received  in  exchange  for  the  QEF 
stock,  and  corporations  that  are 
successors  of  QEFs.  The  proposed 
regulations,  however,  do  not  provide 
guidance  for  making  the  section  1295 
election.  Until  publication  of  regulations 
providing  such  guidance,  taxpayers 
wishing  to  make  the  section  1295 
election  may  continue  to  rely  on  Notice 
88-125,  1988-2  C.B.  535. 

The  QEF  election  applies  only  to  the 
shareholder  that  makes  the  election  and 
not  to  any  other  shareholder  of  the  PFIC 
or  to  a  transferee  of  the  QEF  stock. 
Furthermore,  the  QEF  election  only 
applies  to  the  corporation  for  which  the 
shareholder  makes  the  election  and  not 
to  a  successor  corporation. 
Nevertheless,  proposed  regulation 
§  1.1295-l(b)(2)(i)  permits  a  shareholder 
who  transferred  stock  of  a  QEF  in  a 
nonrecognition  transaction  before  a 
certain  date  to  make  a  retroactive 
section  1295  election  to  treat  the 
successor  corporation  as  a  QEF. 

Distributions  Described  in  Section 
367(e) 

The  proposed  regulations  amend 
proposed  §S  1.367(eHl)  and  1.367(e)-2 
to  provide  that  §  1.1291-3  and,  in  certain 
cases.  §  1.1291-6  apply  to  determine  the 
ta.xation  of  distributions  of  stock  of  a 
section  1291  fund  described  in  section 
367(e)  (1)  and  (2).  The  proposed 
regulations  also  amend  proposed 
§  1.367(e)-2(c)(3)(iv]  to  cross-reference 
to  the  rule  that  pro\ndes  that  the 
liquidation  of  a  section  1291  fund  may 
be  an  indirect  disposition  taxable  to  the 
indirect  shareholder. 

Effective  Dates 

Proposed  §  1.1291-l(j)  provides  that, 
with  certain  exceptions,  the  regulations 
are  effective  April  1, 1992.  Although  the 
regulations  are  proposed  to  be  effective 
prospectively,  sections  1291  through 
1297  are  nevertheless  effective  for 
taxable  years  of  foreign  corporations 
beginning  after  December  31, 1986. 
Shareholders  of  corporations  that 
qualified  as  PFICs  after  that  date 
therefore  must  apply  the  statute  in 
determining  the  tax  consequences  of 
distributions  by  section  1291  funds  and 
dispositions  of  stock  of  section  1291 
funds  that  were  effected  before  the 
effective  date  of  the  proposed 
regulations.  Such  shareholders  must 
apply  reasonable  interpretations  of  the 
Code.  The  Department  of  the  Treasury 
and  the  Internal  Revenue  Service  regard 
these  regulations  as  a  reasonable 
interpretation  of  the  Code. 

Certain  provisions  of  the  proposed 
regulations  have  other  effective  dates. 
Section  1.1291-3(d)(6)  of  the  proposed 


regulations,  which  concerns  pledges  of 
PFIC  stock  outstanding  on  the  effective 
date  of  the  statute,  will  be  effective 
retroactively  to  taxable  years  of  PFICs 
beginning  after  December  31, 1986. 
Section  1.1291-6  permits  regulated 
investment  companies  to  make  a 
market-to-market  election  with  respect 
to  their  section  1291  fund  stock  in 
taxable  years  ending  after  [INSERT 
DA  TE  THIS  DOCUMENT  IS 
PUBLISHED  AS  A  FINAL 
REGULATION]. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553{b]  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Comments  and  Request  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  timely  (preferably  a  signed 
original  and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be  held 
upon  written  request  by  any  person  who 
submits  written  comments  as  prescribed 
in  the  proposed  rules.  Notice  of  the  time 
and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Gayle  E.  Novig 
of  the  Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  Other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  developing  the  regulations. 

List  of  Subjects 

26  CFR  1.361-1  through  1.367(3)-2T 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  1.1231-1  through  1.1297-3T 

Income  taxes. 


26  CFR  Part  602 

Reporting  and  recordkeeping 

requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 

prnnosed  to  be  amended  as  follows: 

FART  v.-.-!NCOMF:  tax    taxabll 
YEARS  BEGINNING  AM'[R 
DECEMBER  ?!    19'.3 

Paragraph  1.  ine  autnority  citation  for 
part  1  is  amended  by  adding  the 
following  citation: 

Auihority:  Sec.  7805.  68A  Stal.  917:  26 
U.S.C.  7805  •  •  •  Sections  1.1291-1  through 
1.1291-10  also  issued  under  the  authority  of 
26  U.S.C.  446,  26  U.S.C.  1291  (a)  through  (g). 
26  U.S.C.  1293(a),  26  U.S.C.  1295  (a)  through 
(b),  and  26  U.S.C.  1297  (a)  through  (d).  *  *  * 

Par.  2.  Section  1.367(e)-lT  is  amended 
by  adding  the  text  of  paragraph  (d)(4]  to 
read  as  follows 

§  1.367(e)-1T    Disu  t  .t  o'  s  oescnl/ea  in 
section  367(eH1)  te^r :  ary). 
*         *         *         •         • 

(d)  *  *  * 

(4)  Distribution  of  stock  of  a  passive 
foreign  investment  company.  With 
respect  to  a  distribution  that  results  in  a 
disposition  of  aiock  of  a  PFIC  that  is  a 
section  1291  fund  within  the  meaning  of 
§  1.1291-l(b)(2)(v).  see  5  1.1291-3.  For 
the  rule  that  section  1291  does  not  apply 
to  a  distribution  of  stock  of  a  PFIC  that 
is  a  pedigreed  QEF  within  the  meaning 
of  §  1.1291-l{b)(2)(ii).  see  $  1.1291-{c)(l). 

•  •  •  •  « 

Par.  3.  Section  1.367  (e)-2T  is  amended 
by  adding  the  text  of  paragraphs 
(b)(3)(iv)  and  (c)(3)(iv)  to  read  as 
follows: 

§  1.367(e)-2T    Dtstributtons  de«cril>ed  In 
section  367(e)<2)  (temporary). 
***** 

(b)  •  *  * 
(3)  •   '  * 

(iv)  Distribution  of  stock  of  a  passive 
foreign  investment  company.  With 
respect  to  a  distribution  that  results  in  a 
disposition  of  stock  of  a  PFIC  that  is  a 
section  1291  fund,  see  §  1.1291-3.  For  the 
rule  that  section  1291  does  not  apply  to 
a  distribution  of  stock  of  a  PFIC  that  is  a 
pedigreed  QEF,  see  S  1.1291-l(c)(l). 

•  •  *  «  • 

(c)  *  •  • 

(3)  •  *  * 

(iv)  Distribution  of  stock  of  a  passive 
foreign  investment  company.  With 
respect  to  distribution  that  results  in  an 
indirect  disposition  of  stock  of  a  PFIC 
that  is  a  section  1291  fund,  see 
SS  1.1291-3  and  1.1291-6.  For  the  rule 
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that  section  1291  does  not  apply  to  a 
distribufion  of  stock  of  a  PFIC  that  is  a 
pedigreed  QEF,  see  §  1.1291-l(c){l). 

*  •  *  *  • 

Par.  4.  Section  1.1291-0  is  added  to 

read  as  follows: 

§11291-0     Pass've  foM?-g"   '-.es'-e-' 

1  tiis  pdragrapn  cuniriins  d  listing  of 
the  major  headings  in  §§  1.1291-1 
through  1.1291-10. 1.1293-1. 1.1294-1. 
1.1295-1  and  1.1297-3 

§  /  1291-1     Taxation  of  U.  S.  persons  that  are 
shareho/ders  of  section  1291  funds. 

(d)  In  general. 

(b)  Definitions.  I 
(I)PFIC.  ' 
(i)  In  general. 

(ii)  PFIC  characterization  continued. 

(2)  Ty-pes  of  PFICs. 
(i)  QEF. 

(ii)  Pedigreed  QEF. 
(iii)  Unpedigreed  QEF. 
(iv)  Nonqualified  fund, 
(v)  Section  1291  fund. 

(3)  PrePFIC  year  and  day. 

(4)  Prior  PFIC  year  and  day. 

(5)  Current  shareholder  year. 

(6)  Stock. 

(7)  Shareholder. 

(8)  Indirect  shareholder, 
(i)  In  general. 

(ii)  Ownership  through  a  corporation. 

(A)  Ownership  through  a  nonPFlC. 

(B)  Ownership  through  a  PFIC. 

(C)  Ownership  through  a  domestic 
corporation. 

(iii)  Ownership  through  pass-through 
entities.  | 

(A)  Partnerships.  ' 

(B)  S  corporations. 

(C)  Estates  and  trusts. 

(c)  Coordination  with  QEF  rules. 

(1)  Pedigreed  QEFs. 

(2)  Unpedigreed  QEFs.  I 

(d)  Option  holder  as  shareholder. 

(e)  Exempt  organization  as  shareholder. 

(f)  Excess  distribution  from  sources  within 
Puerto  Rico. 

(g)  Regulated  investment  companies  and 
real  estate  investment  trusts. 

(h)  Holding  period. 

(1)  In  general. 

(2)  Stock  acquired  from  U.S.  decedent  or 
domestic  estate. 

(3)  Slock  acquired  upon  exercise  of  option. 

(4)  Stock  owned  directly  and  indirectly. 
(i)  In  general. 

|ii)  Examples. 

(iii)  Section  1291  fund  stock  held  by  former 
C  corporation. 

(5)  New  holding  period. 

(6)  Stock  transferred  to  a  member  of  a 
consolidated  return  group. 

(7)  PFIC  character  of  holding  period, 
(i)  In  general. 

(ii)  Anti-avoidance  rule. 

(i)  Annual  reporting  requirements. 

(j)  Effective  date. 

(1)  In  general. 

(2)  Section  1.1291-3(d)(6). 
(.l)Sectionl.l291-B. 


§  1. 129 1-2    Taxation  of  distnbutions  by 
section  1291  funds. 

(a)  In  general. 

(b)  Distribution. 

(1)  In  general. 

(2)  Coordination  with  current  inclusion 
rules. 

(i)  Deemed  dividend  or  income  inclusions: 
distributions  of  previously  taxed  amounts, 
(ii)  Other  rules. 

(3)  Section  304  transactions, 
(i)  In  general. 

(ii)  Limitation.  (Reserved) 

(c)  Excess  distribution  and  nonexcess 
distribution. 

(1)  Excess  distribution. 

(2)  Nonexcess  distribution, 
(i)  In  general. 

(ii)  Amount  not  included  in  income. 

(iii)  Distributions  received  by  predecessors. 

(3)  Total  excess  distribution, 
(i)  In  general. 

(ii)  Elxception. 

(4)  Ratable  portion. 

(d)  Special  rules. 

(1)  Stock  acquired  during  the  year. 

(2)  Calculations  for  shares  with  same 
holding  period. 

(3)  Effect  of  nontaxable  distribution  or 
exchange. 

(i)  Tax-free  distributions  of  stock, 
(ii)  Nontaxable  exchange  of  stock, 
(iii)  Example. 

(4)  Distributions  in  a  foreign  currency, 
(i)  In  general. 

(ii)  Exception. 

(5)  Adjustments  for  section  642(c) 
charitable  deduction. 

(i)  In  general, 
(ii)  Exception, 
(iii)  Adjustments. 

(A)  Corpus  consisting  only  of  section  1291 
fund  stock. 

(B)  Corpus  consisting  of  section  1291  fund 
stock  and  other  property. 

(7)  Income  from  both  section  1291  fund 
stock  and  other  property. 

[2]  Use  of  corpus  to  satisfy  obligation. 

(6)  PFIC  for  part  of  current  shareholder 
year. 

(e)  Taxation  of  a  distribution  and  effect  on 
earnings  and  profits. 

(1)  Nonexcess  distribution. 

(2)  Excess  distribution, 
(i)  In  general. 

(ii)  Allocations  included  in  income, 
(iii)  Allocations  not  included  in  income. 

(3)  Allocation  of  earnings  and  profits. 

(4)  Examples. 

(f)  Indirect  distributions. 

(1)  In  general. 

(2)  Pass-through  entities. 

(i)  Taxation  of  trusts,  estates,  and  their 
beneficiaries.  [Reserved) 
(ii)  Information  reporting. 

(A)  In  general. 

(B)  Trusts  and  estates.  [Reserved] 

(3)  Coordination  with  subpart  F. 

(4)  Exceptions. 

(i)  Distribution  to  sole  shareholder, 
(ii)  Other  exceptions.  [Reserved] 

(5)  Adjustment  to  basis. 

(6)  Treatment  of  previously  taxed  amounts. 

§  1. 1291-3    /Dispositions. 
(a)  Purpose  and  scope. 


(b)  Disposition. 

(1)  In  general. 

(2)  Change  of  U.S.  residence  or  citizenship. 

(c)  Direct  disposition  of  stock  of  section 
1291  fund. 

(d)  Stock  of  section  1291  fund  used  as 
security  for  an  obligation. 

(1)  In  general. 

(2)  Indirect  pledge. 

(3)  Requirement  of  gain  realized. 

(4)  Increase  in  value  of  pledged  stock. 

(5)  Adjustment  to  basis:  holding  period. 

(6)  Transition  rule. 

(7)  Examples. 

(e)  Indirect  dispositions.     - 

(1)  In  general. 

(2)  Indirect  disposition  defined. 

(3)  Examples. 

(4)  General  rules. 

(i)  Amount  and  treatment  of  gain. 

(ii)  Coordination  with  current  inclusion 
rules.  >■ 

(iii)  Adjustment  to  basis;  holding  period. 

(iv)  Treatment  of  previously  taxed 
amounts. 

(5)  Pass-through  entities. 

(i)  Section  1291  fund  stock  held  by  former  C 
corporation. 

(ii)  Taxation  of  trusts,  estates,  and  their 
beneficiaries.  [Reserved] 

(iii)  Information  reporting. 

(6)  Exceptions. 

(i)  Disposition  of  PFICs  wholly -owned 
PFIC. 

(Ii)  Other  exceptions.  [Reserved] 

(f)  Transfers  within  a  consolidated  group. 

(g)  Installment  sales. 

(h)  Series  of  liquidation  distributions, 
(i)  Sections  1246  and  1248  inapplicable, 
(j)  Estate  tax  deduction. 

§  /.  129 1  -4     The  deferred  tax  amount. 

(a)  In  general. 

(b)  Character  of  deferred  tax  amount. 

(c)  Increase  in  tax. 

(1)  In  general. 

(2)  Rate  of  tax  in  effect. 

(3)  Reduction  for  foreign  taxes. 

(4)  Net  increase  in  tax. 

(5)  Aggregate  increases  in  taxes. 

(d)  Aggregate  amount  of  interest. 

(1)  In  general. 

(2)  Reduction  for  interest  paid  under 
section  453A(c). 

(e)  Examples. 

§  /.  1291-5    Coordination  ^irn  tne  foreign  tax 
credit  rules. 

(a)  Scope. 

(b)  Distributions  from  section  1291  funds  to 
shareholders  that  are  not  entitled  to  a  foreign 
tax  credit  for  taxes  deemed  paid. 

(1)  Rule. 

(2)  Carryovers  disallowed. 

(c)  Distributions  from  section  1291  funds 
that  are  CFCs. 

(1)  Rule. 

(2)  Carryovers  disallowed. 

(3)  Example. 

(d)  Distributions  from  section  1291  funds 
that  are  noncontrolled  section  902 
corporations. 

(e)  Section  1248  gain. 

§  /.  1291-6    Nonrecognition  transfers  of  stock 
of  section  1291  funds. 
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(a)  In  general. 

(1)  Scope. 

(2)  Nonrecognition  transfers. 

(3)  Application  of  section  to  transfer  of 
stock  of  a  pedigreed  QEIF. 

(b)  Recognition  of  gain  or  loss. 
'  (1)  In  general. 

(2)  Coordination  with  other  recognition 
provisions. 

(3)  No  recognition  of  loss. 

(4)  Special  basis  rules. 
(1)  Direct  shareholders, 
(ii)  Indirect  shareholders. 

(iii)  Stock  acquired  by  reason  of  death, 
(iv)  Assets  distributed  in  certain  subsidiary 
liquidations. 

(5)  Special  holding  period  rule  for  transfers 
subject  to  gain  recognition  rule. 

(c)  Exceptions  to  general  rule. 

(1)  Transfer  of  section  1291  fund  stock  for 
PFIC  stock. 

(2)  Transfer  to  U.S.  person. 
|i)  In  general. 

(ii)  Transitory  ownership. 

(iii)  Transfer  by  reason  of  death. 

(A)  In  general. 

(B)  Exception. 

(iv)  Section  355  distribution  of  stock  of 
section  1291  fund, 
(v)  Gifts  incurring  gift  tax. 
(vi)  Exception  inapplicable. 

(3)  Transfers  involving  pass-through 
entities. 

(i)  Section  721  transfer  to  partnership, 
(ii)  Section  731  distribution  by  partnership. 
(iii)  Transfer  to  S  corporation, 
(iv)  Transfer  to  grantor  trust. 

(4)  Transfer  to  nonresident  alien  spouse 
who  flies  joint  return. 

(d)  Special  rules. 

(1)  Section  367  or  1492  transfer, 
(i)  Gain  recognition  transfer. 

(ii)  Disposition  to  which  exception  applies. 

(2)  Taxable  year  of  disposition  by  reason  of 
death. 

(3)  Section  643(e)(3)  election. 

(e)  Receipt  of  nonqualifying  property. 

(f)  Examples. 

(g)  Reporting  requirements  for  transfers 
entitled  to  nonrecognition  treatment  under 
this  section. 

(h)  Transfers  involving  QEF  stock. 

S  /.  1291-  7    Section  ^291  (e)  rv/es  similar  to 
sectio'^  '2 'it   [^eserved^ 
§  1  129 1  -8    Mark -to-  mark  et  e/ect'on  by 
regulated  investment  companies. 

(a)  In  general. 

(b)  Effect  of  election. 

(1)  Recognition  of  gain. 

(2)  Treatment  of  gain, 
(i)  In  general. 

(ii)  Sections  851(b)(3)  and  4982. 

(3)  No  recognition  of  loss. 

(4)  Adjustment  to  basis, 
(i)  Stock  held  directly, 
(ii)  Stock  held  indirectly. 

(5)  Holding  period. 

(6)  Treatment  under  section  1291. 

(7)  Coordination  with  subpart  F. 

(8)  Transition  rule, 
(i)  In  general 

(ii)  Treatment  of  gain. 
(iii)  Nondeductible  interest  charge, 
(iv)  Adjustment  to  basis  and  holding 
period. 


(c)  Eligible  RIC. 

(d)  Definitions. 

(1)  Open-end  RIC. 

(2)  Closed-end  RIC. 

(3)  Fair  market  value. 

(e)  Special  election  for  PFIC  stock  held  in 
prior  years. 

(1)  In  general. 

(2)  Effect  of  election. 

(3)  Limitation  for  10  percent  shareholder. 

(4)  Application  to  stock  sold  during  the 
year. 

(f)  Time  for  making  the  election. 

(g)  Manner  of  making  the  election. 

(1)  In  general. 

(2)  Statement  attached  to  return. 

(3)  Annual  requirement. 

(h)  Revocation  of  election.        _, 

§  /.  129 1-9    Deemed  dividend  election  by  a 
shareholder  of  a  CFC  that  is  a  qualified 
electing  fund. 

(a)  Deemed  dividend  election. 

(1)  In  general. 

(2)  Post-1986  earnings  and  profits  defined, 
(i)  In  general. 

(ii)  Pro  rata  share  of  po8t-1986  earnings  and 
profits  attributable  to  shareholder's  stock. 

(A)  In  general. 

(B)  Reduction  for  previously  taxed 
amounts. 

(b)  Who  may  make  the  election. 

(c)  Time  for  making  the  election. 

(d)  Manner  of  making  the  election. 

(1)  In  general. 

(2)  Attachment  to  Form  8621. 

(e)  Elections  made  on  or  before  May  1, 
1992. 

(f)  Adjustment  to  basis;  treatment  of 
holding  period. 

(g)  Coordination  with  section  959  (e). 

(h)  Election  inapplicable  to  shareholder  of 
former  PFIC. 

(1)  Coordination  with  section  1297(b)(1). 

(2)  Unpedigreed  QEF. 
(i)  Definitions. 

(1)  QEF. 

(2)  Pedigreed  QEF. 

(3)  Unpedigreed  QEF. 

(4)  Section  1291  fund. 

§  /.  1291- 10— Election  by  a  United  States 
person  to  recognize  gain  in  a  qualified  electing 
fund. 

(a)  Purpose  and  scope. 

(b)  Election  to  recognize  gain. 

(1)  In  general. 

(2)  Qualification  date. 

(i)  Elections  to  be  made  on  or  before  May  1, 
1992. 
(ii)  Elections  to  be  made  after  May  1, 1992. 

(3)  Elxception. 

(4)  Election  by  indirect  shareholder. 

(c)  Time  for  making  the  election. 

(d)  Manner  of  making  the  election. 

(1)  In  general. 

(2)  Information  to  be  included  in  the 
election. 

(e)  Adjustments  to  basis. 

(1)  In  general. 

(2)  Adjustment  to  basis  for  section  1293 
inclusion. 

(f)  Treatment  of  holding  period. 

§  1. 1293- 1     Current  taxation  of  income  from 
qualified  electing  funds 

(a)  Ingenerui 

(b)  Other  rules.  [Reserved] 


§  ;  1294- 1    Election  to  extend  trie  time  lor 
payment  of  tax  on  undistributed  earnings  of  a 
qualified  electing  fund. 

(a)  Purpose  and  scope. 

(b)  Election  to  extend  time  for  payment  of 
tax. 

(1)  In  general. 

(2)  Exception. 

(3)  Undistributed  earnings, 
(i)  In  general. 

(ii)  Effect  of  loan,  pledge  or  guarantee. 

(c)  Time  for  making  the  election. 

(1)  In  general. 

(2)  Exception. 

(d)  Manner  of  making  the  election. 

(1)  In  general. 

(2)  Information  to  be  included  in  the 
election. 

(e)  Termination  of  the  extension. 

(f)  Undistributed  PFIC  earnings  tax 
liability. 

(g)  Authority  to  require  a  bond, 
(h)  Annual  reporting  requirement. 

§  1. 1295- 1    Qualified  electing  funds. 

(a)  In  general. 

(b)  Application  of  section  1295  election. 

(1)  Election  personal  to  shareholder. 

(2)  Election  applicable  to  specific 
corporation  only. 

(i)  In  general. 

(ii)  Stock  of  QEF  received  in  a 
nonrecognition  transfer. 

§  /.  1297-3    Deemed  sale  election  by  a  United 
States  person  that  is  a  sharehokter  of  a 
passive  foreign  investment  company. 

(a)  In  general. 

(b)  Time  and  manner  for  making  the 
election. 

(1)  In  general. 

(2)  Information  to  be  included  in  the 
election. 

(3)  Adjustment  to  basis:  treatment  of 
holding  period. 


Par.  5.  Sections  1.1291-1  through 
1.1291-10  are  added  to  read  as  follows: 

§  1 . 1 29 ■•■■■•  ■'      ■"'aiatiO'-  o<  u  S   p#'«c-'i  ''-.a; 
^dj  ill  ^viifi  ui.  A  i>.'.b.  pribuit  Ijjui  is  J 

shareholder  (within  the  meaning  of 
paragraph  (b)(7)  of  this  section)  of  a 
setflion  1291  fund  (as  defined  in 
paragraph  (b)(2](v)  of  this  section]  is 
subject  to  the  special  rules  under  section 
1291  and  these  regulations  with  respect 
to  gain  recognized  on  direct  and  indirect 
dispositions  of  stock  of  the  section  1291 
fund  and  upon  certain  direct  and 
indirect  distributions  by  the  section  1291 
fund.  This  section  provides  definitions 
and  rules  applicable  to  all  PFlCs  and 
their  shareholders.  For  rules  governing 
the  taxation  of  distributions  and 
dispositions,  see  §5  1291-2  and  1.1291- 
3,  respectively.  For  rules  governing  the 
determination  of  the  deferred  tax 
amount,  see  §  1.1291-4.  For  rules 
governing  the  determination  of  the 
foreign  tax  credit  that  a  shareholder  of  a 
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section  1291  fund  may  claim  on 
distributions  and  certain  dispositions, 
see  §  1.1291-5.  For  rules  governing  the 
recognition  of  gain  on  a  direct  or 
indirect  disposition  of  stock  of  a  section 
1291  fund  notwithstanding  an  otherwise 
spplicable  nonrocognition  provision,  see 
§  1.1291-6.  For  guidance  for  regulated 
investment  companies  making  a  mark- 
to-market  election,  see  §  1.1291-8.  For 
the  time  and  manner  of  making  the 
deemed  sale  and  dividend  elections 
under  section  1291(dj(2),  see  §§  1.1291-9 
and  1.1291-10.  respectively. 

(b)  Definitions  —[\]  PFlC—[\]  In 
general.  A  passive  foreign  investment 
company  (PFIC)  is  a  foreign  corporation 
that  s.-itisfies  either  the  income  test  of 
sect-.on  1296(a)(1)  or  the  asset  test  of 
section  1296(a)(2).  A  corporation  will  not 
be  treated  as  a  PFIC  with  respect  to  a 
shareholder  for  those  days  included  in 
the  shareholder's  holding  period  before 
the  shareholder  became  a  United  States 
person  within  the  meaning  of  section 
7701(a)(30). 

(ii)  PFIC chcracterization  continued. 
A  corporation  will  be  treated  as  a  PFIC 
with  respect  to  a  shareholder  even  if  the 
corporation  satisfies  neither  the  income 
test  nor  the  asset  test  of  section  12&6(a), 
if  the  corporation  (or  its  predecessor  in  a 
reorganization  described  in  section 
368(a)(1)(F))  was  a  section  1291  fund 
with  respect  to  the  shareholder  at  any 
time  during  the  shareholder's  holding 
periocf  of  the  corporation's  stock. 

(2)  Types  cfPFICs  — (i)  QEF.  A  PHC 
is  a  qualified  electing  fund  (QEF)  with 
respect  to  a  shareholder  that  has  elected 
under  section  1295  to  be  taxed  currently 
on  its  share  of  the  PFIC's  earnings  and 
profits  pursuant  to  section  1293. 

(ii)  Pedigreed  QEF.  A  PFIC  is  a 
pedigreed  QF.F  with  respect  to  a 
shareholder  if  the  PFIC  has  been  a  QEF 
with  respect  to  the  shareholder  for  all 
ta.\able  years  that  are  included  wholly 
or  partly  in  the  shareholder's  holding 
period  ci  the  PFIC  stock  and  during 
which  the  corporation  was  a  PFIC. 

,iii)  Unpedigreed  QEF.'IK  PFIC  is  an 
unpedigreed  QEF  for  a  taxable  year  if — 
(A)  An  election  under  section  1295  is 
in  effect  for  that  year; 

(Bj  The  PFIC  has  been  a  QEF  with 
respect  to  the  shareholder  for  at  least 
one,  but  not  all,  of  the  taxable  years  that 
are  included  wholly  or  partly  in  the 
shareholder's  holding  period  of  the  PFIC 
stock  and  during  which  the  corporation 
was  a  PFIC:  and 

(C)  The  shareholder  has  not  made  an 
flection  under  section  1291  {d)(2)  and 
§  1.1291-9  or  1.1291-10  with  respect  to 
the  PFIC  to  purge  the  prior  PFIC  years 
from  the  shareholder's  holding  period. 

Fur  the  effect  on  a  shareholder's 
holdiPg  period  of  an  election  under 


section  1291ld)(2J.  see  §§  1.1291-9(f)  and 
1.1291-10(f]. 

(iv)  Nonqualified  fund.  A  PFIC  is  a 
nonqualified  fund  with  respect  to  a 
shareholder  if  the  shareholder  has  not 
elected  under  section  1295  to  treat  the 
PFIC  as  a  QEF. 

(v)  Section  1291  fund.  A  section  1291 
fund  is  an  unpedigreed  QEF  or  a 
nonqualified  fund. 

(3)  PrePFIC  year  and  day.  A  prePFIC 
year  is  a  taxable  year  (or  portion 
thereof)  of  the  shareholder,  included  in 
its  holding  period  of  the  stock  of  a 
corporation,  during  which  the 
corporation  was  not  a  PFIC  within  the 
meaning  of  paragraph  (b)(1)  of  this 
section.  A  prePFIC  day  is  a  day  in  a 
prePFIC  year  of  the  shareholder.  Thus, 
the  days  in  a  taxable  year  of  a 
shareholder  beginning  after  1936  that 
are  included  in  a  taxable  year  of  the 
corporation  that  began  before  1987  are 
prePFIC  days. 

(4)  Prior  PFIC  year  and  day.  A  prior 
PFIC  year  is  a  taxable  year  (or  portion 
thereof)  of  a  shareholder,  other  than  the 
current  shareholder  year,  included  in  its 
holding  period  of  stock  of  a  corporation 
during  which  the  corporation  was  a 
section  1291  fund.  A  prior  PFIC  day  is  a 
day  in  a  prior  PFIC  year  of  a 
shareholder. 

(5)  Current  shareholder  year.  The 
current  shareholder  year  is  the  taxable 
year  of  the  shareholder  in  which  occurs 
a  distribution  by,  or  disposition  of  stock 
of.  a  section  1291  fund. 

(6)  Stock.  The  term  stock  includes  any 
equity  interest  in  a  corporation,  without 
regard  to  whether  there  is  a  certificate 
or  other  representation  of  the  equity 
interest  in  the  corporation.  For  a  rule 
that  treats  an  option  holder  as  a 
shareholder  of  a  section  1291  fund,  see 

§  1.1291-l(d). 

(7)  Shareholder.  A  shareholder  is  a 
U.S.  person  that  directly  owns  stock  (as 
defined  in  paragraph  (b)(6)  of  this 
section)  of  a  PFIC,  or  that  is  an  indirect 
shareholder  (as  defined  in  paragraph 
(b)(8)(i)  of  this  section).  For  purposes  of 
these  regulations,  a  partnership  or  S 
corporation  is  treated  as  a  shareholder 
of  a  PFIC  only  for  purposes  of  the 
information  reporting  requirements  of 
§§  1.1291-1(1).  1.1291-2(f)(2](ii).  1.1291- 
3(e)(5)(iii),  and  1.1291-6(g). 

(8)  Indirect  shareholder — (i)  In 
general.  An  indirect  shareholder  of  a 
PFIC  is  a  U.S.  person  that  indirectly 
owns  stock  of  a  PFIC.  A  person 
indirectly  owns  stock  if  it  is  treated  as 
owning  stock  of  a  corporation  owned  by 
another  person  (the  actual  owner)  under 
this  paragraph  (b)(8).  In  applying  this 
paragraph  (b)(8),  the  determination  of  a 
person's  indirect  ownership  is  made  on 
the  basis  of  all  the  facts  and 


circumstances  in  each  case;  the 
substance  rather  than  the  form  of 
ownership  is  controlling,  taking  into 
account  the  purpose  of  section  1291.  Cf 
§1.958-1  (c)(2). 

(ii)  Ownership  through  a 
corporation — (A)  Ow-nership  through  a 
nonPFIC.  A  person  that  directly  or 
indirectly  owns  50  percent  or  more  in 
value  of  the  stock  of  a  foreign 
corporation  that  is  not  a  PFIC  is 
considered  to  own  a  proportionate 
amount  (by  value)  of  any  stock  owned 
directly  or  indirectly  by  that  foreign 
corporation. 

(B)  Ownership  through  a  PFIC.  A 
person  that  directly  or  indirectly  owns 
stock  of  a  PFIC  is  considered  to  own  a 
proportionate  amount  (by  value)  of  any 
stock  owned  directly  or  indirectly  by  the 
PFIC. 

(C],Ownership  through  a  domestic 
corporation.  If  stock  of  a  section  1291 
fund  is  not  treated  as  owned  indirectly 
by  a  U.S.  person  under  the  rules  of 
paragraph  (b)(8)  of  this  section 
(determined  without  regard  to  this 
paragraph  (b)(e)(ii)(C)),  but  would  be 
treated  as  owned  by  a  U.S.  person  if 
paragraph  (b)(8!(ii)(A)  of  this  section 
applied  to  domestic  corporations  as  well 
as  foreign  corporations,  then  such  stock 
is  considered  owned  by  such  U.S. 
person. 

(iii)  Ownership  through  pass-through 
entities — (A)  Partnerships.  If  a 
, partnership  directly  or  indirectly  owns 
stock,  the  partners  of  the  partnership  are 
considered  to  own  a  proportion  of  such 
stock  in  accordance  with  their 
ownership  interests  in  the  partnership. 

(B)  S  corporations.  If  an  S  corporation 
directly  or  indirectly  owns  stock,  each  S 
corporation  shareholder  is  considered  to 
own  a  proportion  of  such  stock  equal  to 
the  proportion  of  the  S  corporation  stock 
owned  by  that  shareholder. 

(C)  Estates  and  trusts.  If  an  estate  or 
trust  (other  thr.n  an  employees'  trust 
described  in  section  401(a)  that  is 
exempt  from  tax  under  section  501(a)) 
directly  or  indirectly  owns  stock,  the 
beneficiaries  of  such  estate  or  trust  will 
be  considered  to  own  a  proportionate 
amount  of  such  stock. 

(c)  Coordination  with  QEF  rules.— [\] 
Pedigreed  QEFs.  Section  1291  and  these 
regulations  do  not  apply  to  direct  and 
indirect  distributions  by,  and  direct  and 
indirect  dispositions  of  stock  of,  a  PFIC 
that,  with  respect  to  the  shareholder,  is 
a  pedigreed  QEF  as  defined  in 
paragraph  (b)(2)(ii)  of  this  sectiop. 

(2)  Unpedigreed  QEFs.  Section  1291 
and  these  regulations  appjy  to  direct 
and  indirect  distributions  by,  and  direct 
and  indirect  dispositions  of  stock  of,  a 
PFIC  that,  with  respect  to  the 
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shareholder,  is  an  unpedigreed  QEF,  as 
defined  in  paragraph  (b){2)(iii)  of  this 
section.  For  the  treatment  under  section 
1291  and  these  regulations  of  inclusions 
in  income  under  section  1293(a)  and 
distributions  of  amounts  not  includible 
in  income  by  reason  of  section  1293(c), 
see  §  1.1291-2(b)(2). 

(d)  Option  holder  as  shareholder.  If  a 
U.S.  person  has  an  option  to  acquire 
stock  of  a  PFIC  (other  than  stock  with 
respect  to  which  the  PFIC  is  a  pedigreed 
QEF),  such  option  is  considered  to  be 
stock  of  a  section  1291  fund  for  purposes 
of  applying  section  1291  and  these 
regulations  to  a  disposition  of  the 
option.  For  purposes  of  this  paragraph 
(d).  the  exercise  of  an  option  is  not  a 
disposition  to  which  section  1291 
applies.  For  purposes  of  this  paragraph 
(d),  an  option  to  acquire  an  option,  and 
each  one  of  a  series  of  such  options,  are 
considered  an  option  to  acquire  stock. 
For  the  holding  period  of  stock  acquired 
upon  the  exercise  of  an  option,  see 

§  1.1291-l(h)(3). 

(e)  Exempt  organization  as 
shareholder.  If  the  shareholder  of  a 
section  1291  fund  is  an  organization 
exempt  from  tax  under  this  chapter, 
section  1291  and  these  regulations  apply 
to  such  shareholder  qply  if  a  dividend 
from  the  section  1297" fund  would  be 
taxable  to  the  organization  under 
subchapter  F. 

(f)  Excess  distribution  from  sources 
within  Puerto  Rico.  A  deferred  tax 
amount,  as  defined  in  §  1.1291-4,  will  be 
determined  under  section  1291  and  these 
regulations  on  amounts  derived  from 
sources  within  Puerto  Rico  (within  the 
meaning  of  section  933(1))  by  an 
individual  shareholder  who  is  a  bona 
fide  resident  of  Puerto  Rico,  but  only  to 
the  extent  such  amounts  are  allocated 
under  §  1.1291-2(e)(2)  to  a  taxable  year 
in  the  shareholder's  holding  period 
during  which  the  shareholder  was  not 
entitled  to  the  benefits  of  section  933. 

(g)  Regulated  investment  companies 
and  real  estate  investment  trusts.  A 
regulated  investment  company,  as 
defined  in  section  851.  and  a  real  estate 
investment  trust,  as  defined  in  section 
856,  that  are  shareholders  of  a  section 
1291  fund  are  taxable  under  section  1291 
and  these  regulations  on  direct  or 
indirect  distributions  from  a  section  1291 
fund  and  on  direct  or  indirect 
dispositions  of  the  stock  of  a  section 
1291  fund,  and  are  therefore  liable  for 
the  deferred  tax  amount,  as  defined  in 
section  1291(c)  and  §  1.1291-4.  For  a 
mark-to-market  election  that  may  be 
made  by  a  regulated  investmtint 
company  that  is  a  shareholder  of  a 
section  1291  fund,  see  §  1.1291-8. 

(h)  Holding  period — (1)  In  general. 
Except  as  otherwise  provided  in  this 


paragraph  (h).  §  1.1291-6(b)(5).  1.1291- 
9(f).  or  1.1291-10(f}.  a  shareholder's 
holding  period  of  stock  of  a  PFIC  is 
determined  under  the  general  rules  of 
the  Code  and  regulations  concerning  the 
holding  period  of  stock.  The  following 
example  illustrates  the  rule  of  this 
paragraph  (h)(1). 

Example.  T  purchased  the  stock  of  PC.  a 
foreign  corporation,  on  December  31, 1985.  FC 
has  qualified  as  a  PFIC  since  its  taxable  year 
beginning  January  1, 1987.  For  purposes  of 
sections  1291  through  1297  and  the 
regulations  under  those  sections,  as  well  as 
other  provisions  of  the  Code  and  regulations, 
T's  holding  period  of  the  FC  stock  began  on 
January  1, 1986. 

(2)  Stock  acquired  from  U.S.  decedent 
or  domestic  estate.  For  purposes  of 
section  1291  and  these  regulations,  a 
shareholder's  holding  period  of  a  share 
of  stock  of  a  PFIC  includes  the  period 
the  share  was  held  by  another  U.S. 
person  if  the  shareholder  acquired  the 
share  by  reason  of  the  death  of  that 
other  U.S.  person  (the  decedent),  the 
PFIC  was  a  section  1291  fund  with 
respect  to  the  decedent,  and  the 
decedent  did  not  recognize  gain 
pursuant  to  §  1.1291-6(c)(2)(iii)  (or 
would  not  have  recognized  gain  had 
there  been  any)  on  the  transfer  to  the 
shareholder. 

(3)  Stock  acquired  upon  exercise  of 
option.  The  holding  period  of  a  share  of 
stock  of  a  PFIC  acquired  upon  the 
exercise  of  an  option  incFudes  the  period 
the  option  was  held.  The  following 
example  illustrates  the  rule  of  this 
paragraph  {h)(3). 

Example.  X  is  a  domestic  corporation  that 
owns  all  of  the  stock  of  Y.  a  PFIC.  On  January 
1. 1993.  X  issues  a  debt  instrument  to  G.  a 
U.S.  person.  Under  the  terms  of  the 
instrument,  G  may  convert  the  debt 
instrument  into  20  shares  of  the  stock  of  Y  on 
any  date  prior  to  the  maturity  date  of 
December  31,  2002.  On  August  14, 1997,  G 
exercises  the  conversion  right  and  receives  20 
shares  of  Y  stock.  Pursuant  to  5  11291- 
1  (H)(3),  G's  holding  period  of  the  Y  stock 
begins  at  the  time  of  the  acquisition  of  the 
debt  instrument,  not  at  the  time  of  acquisition 
of  the  Y  stock. 

(4)  Stock  owned  directly  and 
indirectly — (i)  In  general.  Except  as 
provided  in  paragraph  (h)  (2),  (3),  (4)(ii). 
(5),  or  (6)  of  this  section.  1.1291-e(b)(5). 
1.1291-9(f).  or  1.1291-10(f).  a 
shareholder's  holding  period  of  stock  of 
a  PFIC  owned  indirectly  begins  on  the 
first  day  that  a  shareholder  is 
considered  to  own  stock  of  the  PFIC  (or 
of  another  PFIC  that  was  a  predecessor 
of  that  PFIC)  under  §  1.1291-l(b)(8).  If  a 
shareholder  has  owned  a  share  of  stock 
of  a  PFIC  both  directly  and  indirectly, 
the  shareholder's  holding  period  of  that 
share  begins  on  the  earlier  of — 


(A)  The  first  day  that  the  shareholder 
owned  the  stock  of  the  PFIC  directly;  or 

(B)  The  first  day  that  the  shareholder 
was  an  indirect  shareholder  with 
respect  to  the  share  of  stock  of  the  PFIC 
(or  of  another  PFIC  that  was  a 
precedecessor  of  that  PFIC). 

(ii)  Examples.  The  following  examples 
illustrate  the  operation  of  the  rule  of 
paragraph  (h)(^)(i)  of  this  section. 

Example  1.  A's  holding  period  of  stock  of  X 
began  on  August  14. 1990.  X  Is  a  corporation 
that  always  has  been  an  S  corporation.  At  the 
time  A  acquired  the  X  stock,  X  held  stock  of 
FC.  a  PFIC.  For  purposes  of  sections  1291 
through  1297,  A's  holding  period  of  the  FC 
stock  began  on  August  14, 1990,  even  though 
X's  holding  period  of  thet  stock  began  on  an 
earlier  day. 

Example  2.  B.  a  U.S.  person,  owns  all  the 
stock  of  FP,  a  foreign  corporation  that  is  not  a 
PFIC:  under  section  1223,  B's  holding  period 
of  the  FP  stock  began  on  August  1, 1987.  FP 
owns  50  percent  of  the  stock  of  FS.  a  foreign 
corporation  that  is  not  a  PFIC;  FP's  holding 
period  of  the  FS  stock  began  on  December  13. 
1987.  FS  owns  10  percent  of  FC.  a  PFIC;  under 
section  1223,  FS's  holding  period  of  the  FC 
stock  began  on  November  20. 1986.  For 
purposes  of  section  1291.  B's  holding  period 
of  the  FC  stock  began  on  December  13. 1987, 
the  first  day  that  ownership  of  the  FC  stock  is 
attributed  to  B  under  §  1.1291-1  (b)(8). 

(iii)  Section  1291  fund  stock  held  by 
former  C  corporation.  For  purposes  of 
§  1.1291-2(e)(2)(i),  if  an  S  corporation's 
holding  period  of  stock  of  a  section  1291 
fund  includes  any  period  during  which 
the  S  corporation  was  a  C  corporation, 
the  S  corporation  shareholder's  holding 
period  is  the  S  corporation's  holding 
period  of  such  stock. 

(5)  New  holding  period.  If  a 
shareholder  recognizes  all  of  the  gain 
realized  on  a  direct  or  indirect 
disposition  of  stock  of  a  section  1291 
fund,  within  the  meaning  of  §  1.1291-3 
(c).  (d).  or  (e).  but  continues  to  be  a 
shareholder  with  respect  to  such  stock 
immediately  after  such  disposition,  the 
shareholder's  holding  period  for  such 
stock  will  be  treated  as  beginning  on  the 
day  after  the  disposition.  For  an 
illustration  of  this  rule  as  applied  to  a 
disposition  pursuant  to  §  1.1291-3(d) 
(regarding  pledged  stock),  see  §  1.1291- 
3(d)(7),  Example  1. 

(6)  Stock  transferred  to  a  member  of  a 
consolidated  return  group.  For  the 
holding  period  of  stock  of  a  section  1291 
fund  transferred  from  one  member  of  a 
consolidated  return  group  to  another 
member  of  the  group  for  purposes  of 

§  1.1291-2(e)(2)(i).  see  %  1.1291-3(0- 

(7)  PFIC  character  of  holding  period — 
(i)  Ir.  general.  If  a  shareholder's  holding 
period  of  stock  of  a  PFIC  includes  a 
period  described  in  section  1223(1).  the 
character  of  the  days  in  such  latter 
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period  as  prePFIC  or  prior  PFIC  days  is 
determined  by  reference  to  the  character 
of  those  days  in  the  shareholder's 
holding  period  immediately  prior  to  the 
exchange.  If  a  shareholder's  holding 
period  of  stock  of  a  PFIC  includes  a 
period  described  in  section  1223(2),  the 
character  of  the  days  in  such  latter 
period  as  prePFIC  or  prior  PFIC  days  is 
determined  by  reference  to  the 
character,  immediately  prior  to  the 
transfer,  of  those  days  in  the  holding 
period  of  the  person  from  whom  the 
stock  was  acquired. 

(ii)  Anti-avoidance  rule.  If  a 
shareholder's  holding  period  of  stock  of 
a  PFIC  includes  a  period  described  in 
section  1223(1).  the  character  of  the  days 
in  such  latter  period  will  be  deemed  to 
be  prior  PFIC  days  if  a  purpose  for  the 
exchange  described  in  section  1223(1) 
was  avoidance  of  the  interest  charge 
rules  under  section  1291. 

(i)  Annual  reporting  requirements. 
Except  as  otherwise  provided  in  this 
paragraph  (i).  a  U.S.  person  must  file 
annually,  with  its  federal  income  tax 
return  for  that  year,  a  separate  Form 
8621.  Return  by  a  Shareholder  of  a 
Passive  Foreign  Investment  Company  or 
Qualified  Fund,  for  each  PFIC  of  which 
the  person  is  a  shareholder  during  the 
taxable  year.  Generally,  an  S  coporation 
and  its  shareholders,  a  domestic 
partnership  and  its  partners  that  are 
U.S.  persons,  and  a  domestic  trust  or 
estate  and  its  beneficiaries  that  are  U.S. 
persons  considered  to  own  stock  of  a 
PFIC  under  S  1.1291-l(b)(8)(iii)(C).  must 
file  Form  8621  annually.  However,  an  S 
corporation  shareholder,  a  partner,  or 
beneficiary  is  not  required  to  file  Form 
8621  for  its  taxable  year  in  which  ends 
the  taxable  year  of  the  S  corporation, 
partnership,  trust  or  estate  if — 

(1)  The  S  corporation,  partnership, 
trust  or  estate  files  Form  8621:  and 

(2)  The  S  corporation  shareholder, 
partner,  or  beneficiary  does  not  have  to 
include  any  amount  in  income  under 
section  1291  or  1293,  report  a 
nonrecognition  transfer  pursuant  to 

§  1.1291-6(g).  or  report  the  status  of  a 
section  1294  election. 

If  a  U.S.  person  is  not  required  to  file 
an  income  tax  return  or  ether  return  for 
the  taxable  year  during  which  it  was  a 
direct  or  indirect  shareholder  of  a  PFIC, 
the  shareholder  files  Form  8621  with  the 
Philadelphia  Service  Center.  P.O.  21086, 
Philadelphia.  PA  19114,  on  or  before  the 
15th  day  of  the  fourth  month  after  the 
close  of  the  shareholder's  taxable  year. 
For  special  reporting  requirements  for 
direct  and  indirect  dispositions  entitled 
to  nonrecognition  treatment  under 
§  1.1291-6,  see  5  1.1291-6(g). 

(j)  Effective  date — (1)  In  general. 
Except  as  otherwise  provided  in  this 


paragraph  (j).  §§  1.1291-1  through 
1.1291-9  and  the  new  parts  of  §  1.1291- 
10  are  effective  on  April  1, 1992. 
However,  sections  1291  through  1297, 
inclusive,  are  effective  for  taxable  years 
of  foreign  corporations  beginning  after 
December  31. 1986.  Accordingly, 
shareholders  of  PFICs  are  subject  to 
sections  1291  through  1297  with  respect 
to  transactions  occurring  within  those 
taxable  years.  Shareholders  of  section 
1291  funds,  in  determining  their  liability 
under  sections  1291  through  1297  during 
those  years,  must  apply  reasonable 
interpretations  of  the  statute  and 
legislative  history  and  employ 
reasonable  methods  to  preserve  the 
interest  charge. 

(2)  Section  1. 129-3(d)(6).  For  purposes 
of  applying  section  1297(b)(6), 
concerning  a  disposition  resulting  from 
the  use  of  PFIC  stock  as  security  for  a 
loan,  the  transition  rule  provided  in 

§  1.1291-3(d){6)  is  effective  for  taxable 
years  of  foreign  corporations  beginning 
after  1986. 

(3)  Section  1.1291-8.  Section  1.1291-8 
is  effective  for  taxable  years  of  RlCs 
ending  after  (INSERT  DATE  OF 
PUBLICATION  OF  THIS  DOCUMENT 
AS  A  FINAL  REGULATION]. 

§  1 . 1 29 1  -2    Taxation  of  distributions  by 
section  1291  funds. 

(a)  In  general.  Notwithstanding 
section  301  and  the  regulations  under 
that  section,  a  shareholder  is  subject  to 
the  rules  of  section  1291,  this  section, 
and  §  1.1291-4  with  respect  to  a 
distribution  (including  an  indirect 
distribution  as  defined  in  paragraph  (f) 
of  this  section)  by  a  section  1291  fund,  if 
any  portion  of  such  distribution  is  an 
excess  distribution.  An  excess 
distribution  is  defined  in  paragraph 
(c)(1)  of  this  section.  Under  paragraph 
{e)(2)(i)  of  this  section,  the  excess 
distribution  is  allocated  ratably  over  the 
shareholder's  holding  period  of  the  stock 
of  the  section  1291  fund.  The  portions  of 
the  excess  distribution  allocated  to  the 
current  shareholder  year  and  to  prePFIC 
years  are  included  in  the  shareholder's 
gross  income  as  ordinary  income  in  the 
current  shareholder  year  under 
paragraph  {e)(2)(ii)  of  this  section.  The 
portions  of  the  excess  distribution 
allocated  to  prior  PFIC  years  are  not 
included  in  the  shareholder's  gross 
income  pursuant  to  paragraph  (e)(2)(iii) 
of  this  section.  Instead,  the  shareholder 
incurs  tax  plus  interest  (the  deferried  tax 
amount)  on  those  portions  of  the  excess 
distribution,  as  provided  in  §  1.1291-4. 

(b)  Distribution — (1)  In  general.  For 
purposes  of  section  1291  and  these 
regulations,  unless  otherwise  provided 
in  this  paragraph  (b).  a  distribution  is 
any  actual  or  constructive  transfer  of 


money  or  property  by  a  section  1291 
fund  with  respect  to  its  stock.  For 
example,  a  distribution  includes  a 
transfer  of  stock  taxable  pursuant  to 
section  305  (b)  and  (c),  a  transfer  in 
redemption  of  stock  taxable  under 
section  301  pursuant  to  section  302(d), 
and  an  amount  treated  as  a  dividend 
under  section  78.  A  distribution, 
however,  does  not  include  a  transfer 
that  qualifies  under  section  305(a)  or 
355(a).  Transfers  with  respect  to  stock 
that  are  treated  as  dispositions  of  the 
stock  under  §  1.1291-3  are  not  treated  as 
distributions  under  this  section.  For 
transfers  with  respect  to  stock  (including 
transfers  that  qualify  under  section 
355(a))  that  are  treated  as  dispositions, 
see  5  1.1291-3. 

(2)  Coordination  with  current 
inclusion  rules — (i)  Deemed  dividend  or 
income  inclusions:  distributions  of 
previously  taxed  amounts.  Amounts 
included  in  gross  income  under  section 
551(a).  951(a).  or  1293(a).  and  transfers 
of  amounts  not  included  in  gross  income 
by  reason  of  section  551(d),  959,  or 
1293(c),  are  not  treated  as  distributions 
for  purposes  of  this  section.  The 
following  example  illustrates  the  rule  of 
this  paragraph  (b)(2)(i). 

Example.  USP,  a  lomestic  corporation, 
purchased  in  1989 10  percent  of  the  stock  oT 
FC,  a  section  1291  fund  that  also  is  a  CFC. 
Both  USP  and  FC  u.se  the  calendar  year  as 
their  taxable  year.  In  1989.  USP,  pursuant  to 
section  951(a)(1),  included  in  income  $100  of 
subpart  F  income  of  FC,  none  of  which  was 
distributed  in  1989.  The  $100  of  subpart  F 
income  is  not  treated  as  a  distribution 
taxable  under  section  1291.  In  1990,  FC  did 
not  have  any  subpart  F  income.  In  that  year, 
FC  distributed  $200  to  USP.  Of  the  $200 
distribution.  $100  had  been  previously  taxed 
to  USP.  Because  $100  of  the  $200  distribution 
is  not  included  in  gross  income  by  reason  of 
section  959,  pursuant  to  §  1.1291-2(b)(2)  that 
amount  is  not  treated  as  a  distribution  for 
purposes  of  g  1.1291-2(c)(2)(i).  Therefore,  the 
total  distribution,  for  purposes  of  calculating 
the  excess  distribution  for  1990,  is  $100. 

(ii)  Other  rules.  For  treatment  of 
amounts  that  would  be  taxable  in  the 
same  taxable  year  under  section  951(a) 
or  1293(a)  and  section  1291,  see 
§§  1.1291-2(0(3)  and  1.1291-3(e)(4)(ii). 

(3)  Section  3(H  transactions — (i)  In 
general.  If,  in  a  transaction  described  in 
section  304(a).  the  issuing  corporation  is 
a  section  1291  fund,  any  amount  treated 
as  paid  out  of  the  earnings  and  profits  of 
such  section  1291  fund  by  virtue  of 
section  304(b)(2)  is  treated  as  an  excess 
distribution  by  such  fund  for  purposes  of 
section  1291  and  this  section.  In 
addition,  the  transfer  of  the  stock  of 
such  fund  will  be  treated  as  a 
disposition  to  which  §§  1.1291-3  and 
1.1291-6  apply.  If.  in  a  transaction 
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described  in  section  304(a),  the  acquiring 
corporation  is  a  section  1291  fund,  and 
amount  paid  by  such  corporation  to  the 
transferor  is  treated  as  a  distribution  by 
such  fund  (notwithstanding  the 
provisions  of  section  304(b)(2)),  and  the 
transferor  is  treated  for  purposes  of 
section  1291  and  this  section  as  the 
owner  of  any  stock  of  the  fund  that  it 
owns  directly  or  constructively  under 
section  304(c).  The  following  example 
illustrates  the  rule  of  this  paragraph 
(b)(3)(i). 

Example.  USP,  a  domestic  corporation, 
owns  all  the  stock  of  FSl  and  FS2.  FSl  and 
FS2  each  have  accumulated  earnings  and 
profits  of  $100  that  were  not  previously  taxed 
under  any  other  section  of  the  Code.  FlSl,  but 
not  FS2,  IS  a  PF!C.  USP  has  not  elected  under 
section  1295  to  treat  FSl  as  a  QF;F.  However, 
USP  plans  to  maf.e  a  section  1295  election  to 
treat  FSl  as  a  QEF,  as  well  as  the  deemed 
dividend  election  under  section  1291(d)(2)(B) 
to  purge  USP's  holding  period  of  the  FSl 
stock  of  its  prior  PFIC  years.  Before  it  makes 
those  elections.  USP  plans  to  sell  the  stock  of 
FSl  to  FS2  for  its  fair  market  value  of  $200. 
The  transfer  of  the  FSl  stock  to  FS2  is  a 
transaction  to  which  section  304  applies. 
Section  304(b)(2)  provides  that  SlOO  of  the 
$200  payment  to  USP  is  treated  as  paid 
directly  by  FSl  out  of  its  earnings  and  profits. 
Pursuant  to  §  1.1291-2(b)(3)(l).  the  $100 
distribution  to  USP  is  taxable  as  an  excess 
distribution.  The  transfer  will  not  be  a 
taxable  disposition  under  5  1.1291-3  because 
USP's  interest  in  FSl  is  not  reduced  as  a 
result  of  the  transfer.  See  section  304(a)(1) 
and  §  1.1291-6  {c)(l)(i). 

(ii)  Limitation.  (Reserved) 

(c)  Excess  distribution  and  nonexcess 
distribution — (1)  Excess  distribution.  An 
excess  distribution  is  that  portion  of  any 
direct  or  indirect  distribution  with 
respect  to  a  share  of  stock  of  a  section 
1291  fund  duinng  the  current  shareholder 
year  that  is  the  ratable  portion  (as 
defined  in  paragraph  (c)(4)  of  this 
section)  of  the  total  excess  distribution 
(as  defined  in  paragraph  (c)(3)  of  this 
section),  if  any.  Except  as  provided  in 
§  1.1291-5,  an  excess  distribution  and 
the  taxation  thereof  are  determined 
without  regard  to  the  amount  or 
character  of  the  earnings  and  profits  of 
the  scciton  1291  fund.  Except  as 
provided  in  para.graph  (d)(2)  of  this 
section  (concerning  shares  of  stock 
having  the  same  holding  period),  the 
excess  distribuiton  is  calculated 
separately  for  each  share  of  stock  held. 

(2)  Nonexcess  distribuiton — (i)  In 
general.  A  nonexcess  distribution  with 
respect  to  a  share  of  section  1291  stock 
is  the  portion  of  the  total  amount  of  all 
distributions  during  the  current 
shareholder  year  with  respect  to  the 
share  that  does  not  exceed  125  percent 
of  the  average  amount  of  the 
distributions  with  respect  to  the  share 


during  the  three  taxable  years  of  the 
shareholder's  holding  period  (or  during 
the  lesser  number  of  taxable  years  in  the 
shareholder's  holding  period)  that 
immediately  precede  the  current 
shareholder  year.  Distributions  in  any  of 
the  preceding  three  (or  fewer)  taxable 
years  of  the  shareholder  included  in  the 
shareholder's  holding  period  that  began 
before  1987  are  included  in  determining 
the  nonexcess  distribution. 

(ii)  Amount  not  included  in  income. 
The  portion  of  an  excess  distribution  in 
a  prior  taxable  year  that  was  not 
included  in  income  pursuant  to  §  1.1291- 
2(e)(2)(iii)  is  not  treated  as  a  distribution 
in  that  prior  year  for  purposes  of 
paragraph  (c)(2)(i)  or  (iii)  of  this  section. 
For  an  illustration  of  the  rule  of  this 
paragraph  {c)(2)(ii),  see  paragraph  (e)(4). 
Example  1,  of  this  section. 

(iii)  Distributions  received  by 
predecessors.  If  a  shareholder's  holding 
period  of  the  stock  of  a  section  1291 
fund  includes  the  period  the  stock  was 
held  by  another  person,  distributions 
made  duimg  the  holding  period  of  such 
other  person  with  respect  to  the  stock 
will  be  treated  as  if  they  had  been 
received  by  the  shareholder  for 
purposes  of  paragraph  (c)(2)(i)  of  this 
section. 

(3)  Total  excess  distribution — (i)  In 
general.  The  total  excess  distribution 
with  respect  to  a  share  of  stock  of  a 
section  1291  fund  is  the  excess,  if  any, 
of— 

(A)  The  total  amount  of  all 
distributions  during  the  current 
shareholder  year  with  respect  to  the 
share,  over 

(B)  The  nonexcess  distribution  with 
respect  to  that  stock. 

(ii)  Exception.  Notwithstanding 
paragraph  (c)(3)(i)  of  this  section,  the 
total  excess  distribution  is  zero  for  the 
taxable  year  of  the  shareholder  in  which 
the  shareholder's  holding  period  of  the 
stock  begins.  The  following  example 
illustrates  the  rule  of  this  paragraph 
(c)(3)(ii). 

Example.  On  January  1, 1989,  X.  a  U.S. 
person,  gave  his  son  'Y,  also  a  U.S.  person, 
one  share  of  stock  of  FC,  a  section  1291  fund, 
that  X  had  purchased  in  1966.  Y  purchased 
another  share  of  FC  stock  on  January  3,  1989. 
Y  did  not  make  the  section  1295  election  with 
respect  to  FC.  In  1989,  FC  distributed  $100  for 
each  outstanding  share  of  its  stock.  Pursuant 
to  !  1.1291-2(c)(3)(ii),  no  portion  of  the 
distribution  in  respect  of  the  share  Y 
purchased  in  1989  is  treated  as  an  excess 
distribution.  However,  the  distribution  paid 
to  Y  with  respect  to  the  stock  given  to  him  by 
his  father  may  be  wholly  or  partly  an  excess 
distribution.  Although  Y  first  held  that  share 
of  FC  stock  in  1989,  Vs  holding  period 
includes  the  period  X  held  that  share  of  stock, 
as  provided  in  section  1223  (2).  and  therefore 
does  not  begin  in  1989. 


(4)  Ratable  portion.  The  total  excess 
distribution  is  allocated  ratably  to  each 
distribution  received  with  respect  to  a 
share  of  stock  during  the  current 
shareholder  year.  A  distribution's 
ratable  portion  of  the  total  excess 
distribution  is  the  product  of  the  total 
excess  distribution  and  the  ratio  of  the 
distribution  to  the  total  distribution  with 
respect  to  the  share  of  stock  during  the 
current  shareholder  year.  Each  ratable 
portion  of  the  total  excess  distribution  is 
an  excess  distribution. 

(d)  Special  rules.  The  following  mles 
apply  for  purposes  of  calculating  the 
nonexcess  distribution  and  the  total 
excess  distribution — 

(1)  Stock  acquired  during  the  year.  In 
general,  a  distribution  in  a  prior  taxable 
year  with  respect  to  a  share  of  stock 
may  only  be  taken  into  account  in 
determining  a  nonexcess  distribution 
under  paragraph  (c)(2)(i)  of  this  section 
if  the  shareholder  was  a  shareholder  at 
the  time  of  such  distribution,  or  the 
distribution  was  received  by  a  person 
whose  holding  period  of  the  stock  is 
included  in  the  shareholder's  holding 
period.  However,  with  respect  to  a  prior 
taxable  year  during  which  a  person 
became  a  shareholder,  the  shareholder 
may  instead  take  into  account  the  total 
amount  (or  portion  thereof)  that  the 
shareholder  determines  was  actually 
paid  by  the  section  1291  fund  with 
respect  to  that  share  of  stock  during  that 
taxable  year.  No  other  annualization 
rule  will  apply  under  section  1291 
(b)(3)(C).  The  following  example 
illustrates  the  rule  of  this  paragraph 
(d)(1). 

Example.  R,  a  U.S.  person,  became  an 
indirect  shareholder  of  one  share  of  FC  stock 
on  August  1. 1991.  R  did  not  elect  under 
section  1295  to  treat  FC.  a  PFIC.  as  a  QEF.  R 
and  FC  l)oth  use  the  calendar  year  as  their 
taxable  years.  R  determines,  based  on 
dividend  information  provided  in  FC's  1991 
annual  report,  that  FC  distributed  $100  with 
respect  to  each  outstanding  share  of  its  stock 
at  the  end  of  each  quarter  during  that  year. 
For  purposes  of  calculating  nonexcess 
distributions  in  1992. 1993.  and  1994.  R  may 
treat  $400  as  the  amount  received  in  1991.  If  R 
had  been  unable  to  determine  the  amount 
distributed  in  1991  before  August  1,  the  1991 
distribution  would  have  been  limited  to  the 
$200  actually  distributed  after  August  1  with 
respect  to  the  one  share  of  FC  stock 
attributed  to  R. 

(2)  Calculations  for  shares  with  same 
holding  period.  The  calculation  of  the 
nonexcess  distribution  and  the  total 
excess  distribution  may  be  made  on  an 
aggregate  basis  for  shares  of  stock 
having  the  same  holding  period  (block  of 
stock).  The  following  example  illustrates 
the  rule  of  this  paragraph  (d)(2). 
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Example,  (i)  Facts.  X.  a  U.S.  person  that  is 
a  calendar  year  taxpayer,  owns  12  shares  of 
stock  of  FC.  a  PFIC.  X  has  not  elected  under 
section  1295  to  treat  FC  as  a  QEF.  X  acquired 
two  of  the  12  shares  on  December  31. 1986 
(Block  «1).  four  shares  on  December  31, 1987 
(Block  «2).  and  six  shares  on  December  31. 
1988  (Block  a3).  On  )une  30  of  1987  and  1988. 
FC  distributed  $10  in  respect  of  each 
outstanding  share  of  its  stock;  no  portion  of 
either  distribution  was  an  excess  distribution. 
On  June  30. 1989.  FC  distributed  $30  in 
respect  of  each  outstanding  share  of  its  stock. 
For  purposes  of  determining  the  taxation  of 
the  1989  distribution,  the  excess  distribution 
may  be  calculated  for  each  of  the  three 
blocks  of  stock  held  by  X  instead  of  on  a 
share-by-shar€  basis. 

(ii)  Black  *7  excess  distribution.  The 
nonexcess  distribution  for  Block  =1  is  S25 
{125%  times  $20  (($20  +  $20)/2|}.  The  total 
excess  distribution  for  Block  =1  is  $35  ($60- 
$25). 

(iii)  Block  ^2  excess  distribution.  The 
nonexcess  distribution  for  Block  «2  is  $50 
(125%  times  $40.  the  distribution  made  in  the 
only  preceding  taxable  year  in  the  holding 
period  of  the  Block  a2  shares).  The  total 
excess  distribution  for  Block  -2  is  $70  ($120- 
$50). 

(iv)  Block  «J.  There  is  no  excess 
distribution  with  respect  to  the  Block  -3 
stock  because  the  first  taxable  year  of  the 
holding  period  of  that  block  of  stock  is  1989. 
the  taxable  year  of  the  distribution. 

(3)  Effect  of  nontaxable  distribution  or 
exchanse — (!)  Tax-free  distributions  of 
stock.  A  distribution  with  respect  to  a 
share  of  stock,  made  during  the 
shareholder's  holding  period  for  the 
share  but  before  a  distribution  of  stock 
under  section  305  (a)  with  respect  to  that 
share,  will  be  treated  ratably  as  a 
distribution  with  respect  to  the  shares  in 
the  block  of  stock  composed  of  the 
original  share  and  the  shares  distributed 
with  respect  to  that  share  pursuant  to 
the  stock  distribution. 

(ii)  Nontaxable  exchange  of  stock. 
Distributions  with  respect  to  stock 
include  distributions  with  respect  to 
slock  exchanged  therefor  in  a 
nonrecognition  transfer  in  which  gain 
was  not  recognized  pursuant  to 
5  1.1291-6(c). 

(iii)  The  following  example  illustrates 
the  rule  of  paragraph  (d)(3)  of  this 
section. 

Example.  On  December  31, 1985,  X,  a  U.S. 
person,  purchased  one  share  of  stock  of  FC.  a 
corporation.  FC  has  been  a  section  1291  fund 
with  respect  to  X  since  FC"s  taxable  year  that 
began  January  1, 1987.  In  both  1986  and  1987, 
FC  distributed  $6  with  respect  to  each  share 
of  its  stock.  FC  transferred  all  its  assets  and 
liabilities  to  F,  a  PFIC,  in  a  transaction  that 
qualified  as  a  reorganization  defined  in 
section  368(a)(1)(C)  and  that  was  effective  on 
January  1. 1988.  X  exchanged  his  share  of  FC 
stock  for  one  share  of  stock  of  F  in  an 
exchange  to  which  section  354  applied  and  no 
gain  was  recognized  pursuant  to  1 1.1291- 
6(c)(1).  On  December  31, 1988,  F  distributed 


$3  with  respect  to  each  share  of  its  stock.  So 
part  of  the  1986, 1987,  and  1988  distributions 
was  an  excess  distribution.  On  December  31, 
1989,  F  distributed  $10  with  respect  to  each 
share  of  its  stock.  In  calculating  the  total 
excess  distribution  for  1989.  the  $6 
distributions  paid  in  1986  and  1987  by  FC 
with  respect  to  the  FC  stock  held  by  X,  as 
well  as  the  $3  distribution  paid  by  F  in  1988 
on  the  F  stock  received  in  exchange  for  the 
FC  stock,  are  taken  into  account. 
Accordingly,  the  total  excess  distribution  for 
1989  is  $3.75  {$10— [125%  X  $5  (the  average 
distribution  for  the  three  preceding  taxable 
years)]}. 

(4)  Distributions  in  a  foreign 
currency — (i)  In  general.  Except  as 
provided  in  paragraph  (d)(4)(ii)  of  this 
section,  the  nonexcess  distribution  and 
the  total  excess  distribution  are 
determined  in  U.S.  dollars.  Each 
distribution  that  must  be  taken  into 
account  for  purposes  of  the  calculation 
is  translated  into  the  U.S.  dollar  at  the 
spot  rate  (within  the  meaning  of  §  1.988- 
lT(d))  on  the  date  on  which  such 
distribution  was  made.  The  following 
example  illustrates  the  rule  of  this 
paragraph  (d)(4)(i). 

Example.  USP,  a  domestic  corporation, 
purchased  on  December  31, 1986,  five  percent 
of  the  stock  of  FC.  a  country  X  corporation 
that  is  a  section  1291  fund  with  respect  to 
USP.  The  functional  currency  of  FC  is  the 
"LC",  the  currency  of  country  X.  FC  made  no 
distributions  during  1987.  FC  distributed  $100 
to  USP  on  August  1. 1988;  LC20  on  November 
20, 1989;  and  100  units  of  country  Y  currency 
on  December  13, 1990.  In  order  to  calculate 
the  1989  and  1990  excess  distributions,  USP 
must  convert  the  1989  distribution  of  LC20 
into  U.S.  dollars  at  the  spot  rate  on  November 
20,  1989,  and  the  1990  distribution  of  100  units 
of  country  Y  currency  into  U.S.  dollars  at  the 
spot  rate  on  December  13, 1990. 

(ii)  Exception.  If  all  distributions  that 
must  be  taken  into  account  for  purposes 
of  calculating  the  nonexcess  distribution 
and  the  total  excess  distribution  for  the 
current  shareholder  year  were  made  in  a 
single  currency  (other  than  the  U.S. 
dollar),  the  nonexcess  distribution  and 
total  excess  distribution  will  be 
determined  in  the  currency  in  which  the 
distributions  were  made.  Each  ratable 
portion  of  a  total  excess  distribution 
determined  in  a  foreign  currency  is 
translated  into  U.S.  dollars  at  the  spot 
rate  on  the  date  of  the  distribution  to 
which  the  ratable  portion  is  allocated. 

(5)  Adjustments  for  section  642(c) 
charitable  deduction — (i)  In  general.  A 
trust  that  is  permitted  to  deduct  the 
amount  of  its  fixed  annual  charitable 
obligation  from  gross  income  pursuant 
to  section  642(c)(1)  (the  section  642(c) 
deduction)  generally  may  adjust  an 
excess  distribution  from  a  section  1291 
fund  as  provided  in  this  paragraph  (d)(5) 
by  the  amount  of  the  section  642(c) 
deduction.  Except  as  otherwise  provided 


in  this  paragraph  (dj(5).  the  trust  may 
adjust  an  excess  distribution  if,  in 
satisfaction  of  its  fixed  annual 
obligation,  it  distributes — 

(A)  amounts  received  from  the  section 
1291  funds; 

(B)  The  stock  of  a  section  1291  fund;  or 

(C)  The  proceeds  from  the  sale  thereof, 
to  an  organization  described  in  section 
170(c),  as  required  under  the  terms  of 
the  governing  instrument  of  the  trust. 
The  adjustment  provided  in  this 
paragraph  (d)(5)  is  limited  to  ihe  amount 
of  the  trust's  fixed  annual  charitable 
obligation. 

(ii)  Exception.  This  paragraph  (d)(5) 
docs  not  apply  to  a  grantor  of  a  trust  if 
the  grantor  deducted  from  income,  as 
provided  in  section  170(f)(2)(B),  the 
value  of  an  interest  in  any  share  of  stock 
of  the  section  1291  fund  upon  its  transfer 
to  the  trust. 

(iii)  Adjustments — (A)  Corpus 
consisting  only  of  section  1291  fund 
stock.  Where  the  assets  of  the  trust 
consist  only  of  stock  of  one  or  more 
section  1291  funds,  the  section  642(c) 
deduction  first  reduces  the  nonexcess 
distributions,  if  any,  determined  under 
paragraph  (c)(2)(i)  of  this  section.  The 
amount  of  the  section  642(c)  deduction 
remaining  after  reduction  of  the 
nonexcess  distributions  reduces  the 
portions  of  the  excess  distributions 
allocated  to  the  prePFIC  and  current 
shareholder  years.  Finally,  the  amount 
of  the  section  642(c)  deduction 
remaining  after  the  prior  two  reductions 
reduces  pro  rata  the  portions  of  the 
excess  distributions  allocated  to  the 
prior  PFIC  years.  The  deferred  tax 
amount,  as  defined  in  §  1.1291-4,  is 
determined  with  respect  to  the  adjusted 
allocations  of  the  excess  distributions. 

(B)  Corpus  consisting  of  section  1291 
fund  stock  and  other  property — (1/ 
Income  from  both  section  1291  fund 
stock  and  other  property.  A  distribution 
of  income  in  satisfaction  of  a  fixed 
annual  charitable  obligation  is  treated 
as  distributed  out  of  income,  if  any. 
derived  from  the  trust  property  other 
than  the  stock  of  a  section  1291  fund  to 
the  extent  thereof,  before  being  treated 
as  distributed  out  of  amounts  received 
from  a  section  1291  fund.  An  adjustment 
will  be  permitted  in  the  manner 
provided  in  paragraph  (d)(5)(iii)(A)  of 
this  section  only  after  the  deduction 
permitted  under  section  642(c)  has 
reduced  income  from  other  property  to 


zero. 


(2)  Use  of  corpus  to  satisfy  obligation. 
The  trust  will  not  be  entitled  to  the 
adjustment  permitted  under  this 
paragraph  (d)(5)  if  the  trust  uses  stock  of 
a  section  1291  fund  instead  of  its  other 
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property  to  satisfy  its  fixed  annual 
charitable  obligation. 
.  [Q]  PFIC  for  part  of  current 
shareholder  year  This  paragraph  (d)(6) 
applies  if  the  section  1291  fund  first 
qualified  as  a  PFIC  for  its  taxable  year 
beginning  after  the  first  day  of  the 
current  shareholder  year  and  therefore 
is  a  section  1291  fund  for  only  a  portion 
of  the  current  shareholder  year. 
Distributions  during  the  portion  of  the 
current  shareholder  year  before  the 
corporation  qualified  as  a  PFIC  are 
taken  into  account  for  purposes  of 
calculating  the  nonexcess  distribution 
and  the  total  excess  distribution. 
However,  those  distributions  are 
taxable  under  the  general  rules 
applicable  to  distributions  by  a 
corporation  to  its  shareholder  with 
respect  to  its  stock,  notwithstanding  that 
a  ratable  portion  thereof  may  be  an 
excess  distribution  within  the  meaning 
of  paragraph  (c)(1)  of  this  section.  The 
following  example  illustrates  the  rule  of 
this  paragraph  (d)(6). 

Example.  X.  a  U.S.  person,  purchased  one 
share  of  stock  of  FC,  a  corporation,  on 
December  31, 1986.  X  uses  the  calendar  ye.'ir 
as  its  taxable  year  PC's  taxable  year  ends 
November  30.  FC  first  qua'ified  as  a  PFIC  for 
its  taxable  year  that  began  December  1,  1990. 
X  did  not  elect  under  section  1295  to  treat  FC 
fiS  a  QEF.  X  received  a  distribution  of  $100  in 
1987,  but  did  not  receive  another  distribution 
from  FC  until  August  1,  1990.  when  FC 
distributed  $100  per  share.  On  December  13, 
1990.  FC  made  another  $100  per  share 
distribution.  The  August  distribution  is  taken 
into  account  for  purposes  of  calculating  the 
nonexcess  distribution  and  total  excess 
distribution  for  1990  and  the  ratable  portion 
of  the  December  13  distribution  that  is  an 
excess  distribution.  However,  pursuant  to 
§  1.1291-2(d)(6),  the  August  distribution  is  not 
subject  to  section  1291  notwithstanding  that  a 
r.3tabler  portion  of  that  distribution  is  an 
excess  distribution  within  the  meaning  of 
1 1.1291-2(c)(l).  The  August  distribution  is 
included  in  X's  1990  gross  income  to  the 
extent  provided  in  section  301(c). 

(e)  Taxatioii  of  a  distribution  and 
effc'  t  on  farnings  and  profits — (1) 
Nonexcess  distribution.  A  nonexcess 
distribution,  as  defined  in  paragraph 
(c)(2ifi)  of  this  section,  is  ta.xable  to  a 
shareholder  according  to  the  general 
rules  of  taxation  applicable  to 
distributions  made  by  a  corporation  to  a 
shareholder  with  respect  to  its  stock. 
see,  e.g.,  section  3C1  and  the  regulations 
under  that  section. 

(2)  Excess  distribution — (i)  In  gnnercl. 
To  determine  the  taxation  of  an  excess 
distribution,  the  excess  distribution  is 
first  allocated  pro  rata  to  each  day  in 
the  shareholder's  holding  period  (as 
determined  under  §  1.1291-l(h))  of  the 
share  of  stock  with  respect  to  which  the 
distribution  was  made.  The  holding 


period  of  a  share  of  stock  of  a  section 
1291  fund  is  treated  as  ending  on  (and 
including)  the  date  of  each  excess 
distribution  solely  for  purposes  of 
allocating  the  excess  distribution. 

(ii)  Allocations  included  in  income. 
The  poortions  of  an  excess  distribution 
allocated  to  prePFIC  years  and  the 
current  shareholder  year  are  included  in 
the  shareholder's  gross  income  for  the 
current  shareholder  year  as  ordinary 
income. 

(iii)  Allocations  not  included  in 
income.  The  portions  of  an  excess 
distribution  allocated  to  prior  PFIC 
years  are  not  included  in  the 
shareholder's  gross  income  for  purposes 
of  this  title.  These  amounts  are  subject 
to  the  deferred  tax  amount.  The  deferred 
tax  amount  is  an  additional  liability  of 
the  shareholder  for  tax  and  interest  for 
the  current  shareholder  year.  For  the 
calculation  of  the  deferred  tax  amount 
and  the  foreign  tax  credit  that  may  be 
taken  to  reduce  the  deferred  tax  amount, 
see  §§  1.291^  and  1.1291-5. 

(3)  Allocation  of  earnings  and  profits. 
For  purposes  of  determining  the  taxation 
of  a  nonexcess  distribution  and 
calculating  the  foreign  tax  credit  under 

§  1.1291-5,  the  earnings  and  profits  of  a 
section  1291  fund  are  allocated 
proportionately  between  the  nonexcess 
distribution  (as  defined  in  paragraph 
(c)(2)(i)  of  this  section)  and  the  total 
excess  distribution  (as  defined  in 
paragraph  (c)(3)  of  this  section)  and 
reduced  (but  not  below  zero)  by  the 
amounts  thereof. 

(4)  Examples.  The  following  examples 
illustrate  the  operation  of  paragraphs 
(c),  (d),  and  (e)  of  this  section. 

Example  1.  — (i)  Facts.  X,  a  U.S.  person, 
purchased  a  share  of  stock  of  FC,  a 
corporation,  on  December  31. 1985.  FC  has 
been  a  section  1291  fund  since  its  taxable 
year  that  began  January  1, 1987.  X  received 
distributions  from  FC  of  $50  on  December  31, 
1987,  $80  on  December  31, 1988,  and  $150  on 
December  31,  1389.  FC  made  no  distributions 
in  1988. 

(ii)  1987  excess  distribution.  B<»cause  X  did 
not  receive  a  distribution  from  FC  during 
1986,  the  only  preceding  taxable  year  in  its 
holding  period,  the  total  distribution  of  S50  is 
the  total  excess  distribution  for  1967.  That 
amount  is  allocated  pro  rata  over  X's  two- 
year  holding  period,  as  provided  in  S  1.1291-2 
(e)(2)(i):  $25  is  allocated  to  1986,  a  prcPFIC 
year,  and  $25  to  1987,  the  current  shareholder 
year.  The  entire  $50  therefore  is  included  in 
X's  gross  income  for  1987  as  ordinary  income. 

(iii)  19S3  excess  distribution.  In  1988,  of  the 
$80  total  distribution,  $31.25  (125%  times  $25 
1(0  +  $50)/2]}  is  the  nonexcess  distribution, 
and  is  taxable  as  a  corporate  distribution  as 
provided  in  section  301(c].  The  total  excess 
dislribution  for  1988,  $48.75  ($80— $31.25),  is 
allocated  over  X's  three-year  holding  period; 
$16.25  is  allocated  to  each  year.  The  portions 
of  the  excess  distribution  allocated  to  the 


prcPFIC  year  (1986)  and  Itie  current 
shareholder  year  (1988)  total  $32.50:  that 
amount  is  included  in  X's  gross  income  as 
ordinary  income.  The  $16.25  portion  of  the 
excess  distribution  allocated  to  1987.  the 
prior  PFIC  year,  is  not  included  in  X's  gross 
income,  but  is  subject  to  the  deferred  tax 
amount.  Of  the  $80  distribution,  $63.75  ($31.25 
+  $32.50)  is  included  in  X's  gross  income  in 
1988. 

(iv)  1989  excess  distribution.  In  1989,  of  the 
$150  total  distribution.  $47.40  {125%  times 
$37.90  1(90  +  $50  +  $83.75)/3|)  is  the 
nonexcess  distribution,  and  is  taxable  as  a 
corporate  distribution  as  provided  in  section 
301(c).  The  total  excess  distribution  for  1989, 
$102.60  ($150— $47.40),  is  allocated  over  X's 
four-year  holding  period;  $25.65  is  allocated 
to  each  year.  The  portions  of  the  excess 
distribution  allocated  to  the  prePFIC  year 
(1986)  and  the  current  shareholder  year  (1989) 
total  S51.30:  that  amount  is  included  in  X's 
gross  income  as  ordinary  income.  The 
portions  of  the  excess  dibtribution  allocated 
to  the  prior  PFIC  years  (1987  and  19tm]  total 
$51.30;  that  amount  is  not  included  in  X's 
gross  income  but  Is  subject  to  the  deferred 
tax  amount.  Of  the  total  $150  distribution, 
$98.70  ($47.40  +  $51.30)  is  includrd  in  X's 
gross  income  in  1989. 

Example  2.  — (1)  Fads.  X,  a  U.S.  person 
with  a  calendar  taxable  year,  purchased  1.000 
shares  of  stock  of  FC,  a  corporation,  on 
December  31. 1985.  FC  has  been  a  section 
1291  fund  since  its  taxable  year  that  began 
lanuary  1,  1987.  FC  distributed  $100,000  to  X 
on  January  31,  1989,  and  $200,000  to  X  on  July 
31, 1989.  X  determined  the  total  excess 
distribution  for  1989  to  be  $150  00. 

[ii)  January  31  distribution.  The  excess 
distribution  allocated  to  the  January  31 
distribution,  which  is  the  ratable  portion  of 
the  total  excess  distribution  allocated  to  the 
$100,000  distribution  made  on  that  date,  is 
$50,000  ($150,000  X  ($100.000/$300X»0)).  For 
purposes  of  allocating  the  S50.000  excess 
distribution  over  X's  holding  period.  X's 
holding  period  is  treated  as  ending  on  (and 
including]  January  31, 1989.  X  thus  held  the 
stock  for  1,127  days  (365  days  in  both  1986 
and  1987,  366  days  in  1988.  and  31  days  in 
1989)  at  the  time  of  the  January  31 
distribution.  The  $50,000  excess  distribution 
allocated  to  the  January  31  distribution  is 
allocated  pro  rata  to  the  1.127  days: 
approximately  $44.37  is  allocated  to  each  day 
in  the  holding  period.  The  total  allocations  (o 
each  of  the  taxable  years  in  X's  holding 
period  are  as  follows: 


Taxable  year 

Total 

allocation  per 

year 

1986     

$16,193.70 

1 987 ..„ 

1368 

16.19370 
16.23770 

1889        »_           

1.374  90 

Excess  distritxition  _ 

50,000.00 

1  he  allocation  to  1986,  the  prePFIC  year,  and 
the  allocation  to  1989,  the  current  shareholder 
year,  are  included  in  X's  gross  income  for 
1989  as  ordinary  income.  The  allocations  to 
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1967  and  1988.  the  prior  shareholder  years. 
are  not  included  in  X's  gross  income  in  1989. 
but  are  subject  to  the  deferred  tax  amount. 

(iii)  luly  31  distribution.  The  excess 
distribution  allocated  to  the  July  31 
distribution,  which  is  the  ratable  portion  of 
the  total  excess  distribution  allocated  to  the 
distribution  made  on  that  date,  is  $100,000 
1S150.00  X  ($200,000/5300.000)).  For  purposes 
of  the  allocation  of  this  excess  distribution. 
X's  holding  period  is  treated  as  ending  on 
July  31. 1989.  X  thus  held  the  stock  for  1.308 
days  (365  days  in  both  1986  and  1987.  366 
days  in  1988,  and  212  days  in  1989)  at  the 
time  of  the  July  31  distribution.  The  $100,000 
excess  distribution  allocated  to  the  July  31 
excess  distribution  is  allocated  pro  rata  to 
the  1,308  days;  approximately  $76.45  is 
allocated  to  each  day  in  the  holding  period. 
The  total  allocations  of  the  July  31  excess 
distribution  to  each  of  the  taxable  years  in 
X's  holding  period  are  as  follows: 


Taxable  year 

Total 

allocation  per 

year 

1986., 

S27.905.20 

1987 

27.90520 

1 988 „ 

1 989 

27,981  65 
16.207  95 

Excess  distnbulion 

100,000.00 

The  portions  of  the  excess  distribution 
allocated  to  1986.  the  prePFIC.  and  to  1989, 
the  current  shareholder  year,  are  included  as 
ordinary  income  in  X's  gross  income  for  1989. 

The  portions  of  the  excess  distribution 
allocated  to  1987  and  1988.  the  prior  PFIC 
years,  are  not  included  in  X's  gross  income  in 
1989.  but  are  subject  to  the  deferred  tax 
amount. 

Example  3 — (i)  Facts.  X.  a  U.S.  person. 
holds  SIX  shares  of  the  stock  of  PC.  a  section 
1291  fund.  Two  shares  were  purchased  on 
December  31. 1988  (Block  *1).  and  four 
shares  were  purchased  on  December  31. 1987 
(Block  «2).  On  June  30  of  1987  and  1988.  PC 
distributed  $10,000  in  respect  of  each 
outstanding  share  of  its  stock.  No  portion  of 
the  distributions  in  either  year  was  an  excess 
distribution.  On  June  30, 1989,  FC  distributed 
530.000  in  respect  of  each  outstanding  share 
of  Its  stock. 

(ii)  Calculation  of  the  1989  excess 
distributions.  The  excess  distribution  is 
determined  separately  for  each  block  of 
stock. 

(A)  Block  «7  e.xcess  distribution.  The 
nonexcess  distribution  for  Block  »1  is  $25,000 
{125%  times  [($20,000  +  S20.000)/2j}.  The  total 
excess  distribution  for  Block  =1  is  $35,000 
(560.000-525.000). 

(B)  Block  f2  excess  distribution.  The 
nonexcess  distribution  for  Block  =2  is  $50,000 
(125%  times  $40,000  (the  distribution  received 
in  the  only  preceding  taxable  year  included 
in  X's  holding  period)).  The  total  excess 
distribution  for  Block  -2  is  $70,000 
(5120.000 -550.000). 

(iii)  Block  «7  allocation.  The  holding 
period  of  the  Block  il  stock  began  on  January 
1, 1987,  and  ended,  for  purposes  of  section 
1291.  on  June  30,  1989,  for  a  total  of  912  days 
(365  days  in  1987,  366  days  in  1988  and  181 


days  in  1989).  i  he  Soo.OOO  excess  distribution 
for  Block  «1  is  allocated  pro  rata  to  each  of 
the  912  days.  Accordingly,  approximately 
$38.38  is  allocated  to  each  day.  The  total 
allocations  to  each  of  the  taxable  years  in  X's 
holding  period  are  as  follows; 


Taxable  year 

Total 

allocation  per 

year 

1987 - 

1 988 „ 

1989 

$14.007  70 

14,046  10 

6,946.20 

Excess  distribution . 


35.000  00 


The  portion  of  the  excess  distribution 
allocated  to  1989.  the  current  shareholder 
year,  of  $6,94620,  is  included  as  ordinary 
income  in  X's  gross  income  for  1989.  The 
portions  of  the  excess  distribution  allocated 
to  the  prior  PFIC  years,  1987  and  1988,  an 
aggregate  of  $28,053.80,  are  not  included  in 
X's  gross  income  in  1989.  but  are  subject  to 
the  deferred  tax  amount. 

(iv)  Block  *2  allocation.  The  holding 
period  of  the  Block  »2  stock  began  on 
January  1, 1988,  and  ended,  for  purposes  of 
section  1291,  on  June  30, 1989,  for  a  total  of 
547  days  (366  days  in  1988  and  18(1  days  in 
1989).  The  excess  distribution  of  $70,000  in 
respect  of  the  Block  «2  stock  is  allocated  pro 
rata  to  each  of  the  547  days.  Accordingly, 
approximately  $127.97  is  allocated  to  each 
day.  The  total  allocations  to  each  of  the 
taxable  years  in  X's  holding  period  are  as 
follows: 


Taxable  year 

Total 

alkx^tion  per 

year 

1988 

$46,837.40 

1989        

23,162.60 

Excess  distributon 

70,000  00 

The  portion  of  the  excess  distribution 
allocated  to  1989,  the  current  shareholder 
year,  of  523,162.60,  is  included  as  ordinary 
income  in  X's  gross  income  for  1989.  The 
portion  of  the  excess  allocated  to  1988. 
$46,837.40,  is  not  included  in  X's  gross  income 
ill  1989,  but  is  subject  to  the  deferred  tax 
amount. 

Example  4.  X  is  a  U.S.  person  that  owns  all 
the  stock  of  FC,  a  section  1291  fund.  At  the 
end  of  its  1991  taxable  year,  FC  has 
accumulated  earnings  and  profits,  before 
reduction  for  distributions  made  during  the 
year,  of  $100,  none  of  which  was  previously 
taxed  to  X  under  section  951  or  1293.  FC 
distributes  $200  to  X  on  the  last  day  of  PC's 
taxable  year.  X  determines  that,  of  the  $200 
distribution.  $50  is  a  nonexcess  distribution, 
and  $150  is  the  total  excess  distribution.  PC's 
earnings  and  profits  of  $100  are  allocated 
proportionately  between  the  nonexcess 
distribution  of  $30  and  the  excess  distribution 
of  $150,  and  reduced  to  zero.  Accordingly,  $25 
of  PC's  earnings  and  profits  are  allocated  to 
the  nonexcess  distribution  and  $75  of  PC's 
earnings  and  profits  are  allocated  to  the 
excess  distribution.  Therefore.  $25  of  the  $50 
nonexcess  distribution  is  taxable  as  a 
dividend  under  section  301(c)(1),  and  the 


remaining  $25  is  taxable  to  the  extent 
provided  in  section  301(c)  (2)  and  (3).  The 
excess  distribution  of  $150  is  taxable  as 
provided  in  §  1.1291-2(e)(2). 

(f)  Indirect  distributions — (1)  In 
general.  A  distribution  (as  defined  in 
§  1.1291-2(b))  by  a  section  1291  fund  to 
the  actual  owner  of  stock  of  the  section 
1291  fund  is  an  indirect  distribution  if 
such  stock  is  considered  owned  by  a 
U.S.  person  pursuant  to  §  1.1291-l(b)(8). 
Except  as  otherwise  provided  in  this 
paragraph  (f).  an  indirect  shareholder  is 
taxable  on  the  total  distribution  paid  by 
the  section  1291  fund  with  respect  to  the 
stock  attributed  to  the  indirect 
shareholder,  as  if  the  indirect 
shareholder  had  actually  received  that 
amount.  The  following  example 
illustrates  the  rule  of  this  paragraph 
(0(1). 

Example,  (i)  X,  an  S  corporation  under 
section  1361,  purchased  100  shares  of  stock  of 
PC.  a  corporation,  on  December  31,  1985.  FC 
has  been  a  section  1291  fund  since  its  taxable 
year  that  began  January  1, 1987.  A  purchased 
10  percent  of  the  stock  of  X  on  December  31, 

1986,  and  thus  became  an  indirect 
shareholder  of  10  shares  of  FC  stock. 
Pursuant  to  §  1.1291-l(h)(4)(i),  A's  holding 
period  of  the  FC  stock  began  on  January  1, 
1987. 

(ii)  PC  distributed  $5  per  share  of  stock  to 
its  shareholders  in  1988,  and  $8  per  share  in 

1987.  In  1987  A  is  trented  as  receiving  a 
distribution  of  $80  from  FC.  A  did  not  have  a 
total  excess  distribution  in  1987,  the  taxable 
year  in  which  A's  holding  period  of  the  FC 
stock  began. 

(iii)  PC  distributed  $12  per  share  in  1988,  all 
of  which  was  paid  on  June  30. 1988.  A 
therefore  is  treated  as  receiving  a  distribution 
of  $120  from  PC.  The  nonexcess  distribution 
is  $100  [125%  times  $801).  Accordingly,  the 
excess  distribution  is  $20  ($120-$100).  That 
amount  is  allocated  under  §  1.1291-2(e)(2)(i) 
to  each  day  in  A's  holding  period  of  the  PC 
stock,  which  began  on  January  1.  1987,  and 
ended,  for  purposes  of  the  allocation  of  the 
excess  distribution,  on  June  30. 1988. 

(2)  Pass-through  entities — (i)  Taxation 
of  trusts,  estates,  and  their 
beneficiaries.  [Reserved] 

(ii)  Information  reporting — (A)  In 
general.  A  domestic  partnership  that  is  a 
direct  or  indirect  shareholder  of  a 
section  1291  fund  must  separately  state 
the  total  distribution  as  a  distribution 
from  a  section  1291  fund  on  its  federal 
income  tax  return  [if  any)  and  on  any 
Schedule  K-1  filed  by  the  partnership  or 
provided  to  a  partner  to  which  a 
distributive  share  of  the  distribution 
from  the  section  1291  fund  is  allocated 
pursuant  to  section  704.  In  addition,  the 
partnership  must  state  on  the  Schedule 
K-1  the  information  needed  by  the 
partner  to  compute  its  excess 
distribution  with  respect  to  such  total 
distribution,  and  provide  the  name, 
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address  and  stock  basis,  where 
appropriate,  of  the  actual  owner  of  the 
section  1291  fund  that  paid  the 
distribution  (or  whose  stock  was 
transferred  in  an  indirect  disposition). 
Any  partner  receiving  such  a  Schedule 
K-1  that  is  itself  a  domestic  partnership 
is  in  turn  obligated  to  separately  state 
such  informatiin  according  to  the  same 
rules.  Similar  rules  apply  to  S 
corporations. 
(B)  Trusts  and  estates.  (Reserved) 

(3)  Coordination  with  subpart  F.  If, 
but  for  this  paragraph  (f)(3).  an  indirect 
distribution  would  be  taxable  to  an 
indirect  shareholder  under  this  section 
and.  also  included  m  the  gross  income  of 
the  indirect  shareholder  under  section 
551(a),  951(a)(1),  or  1293(a).  the  indirect 
distribution  is  taxable  only  under  this 
section. 

(4)  Exceptions — (i)  Distribution  to  sole 
shareholder.  A  distribution  by  a  section 
1291  fund  (distributing  fund)  to  another 
section  1291  fund  (distributee  fund)  will 
not  be  taxable  to  the  direct  shareholder 
of  the  distributee  fund  if — 

(A)  The  distributee  fund  owns  all  the 
stock  of  the  distributing  fund;  and 

(B)  The  distributing  fund  distributed 
a!!  its  earnings  and  profits  in  the  current 
shareholder  year  and  annually 
distributed  all  its  earnings  and  profits 
for  each  year  that  is  included  in  the 
shareholder's  holding  period  of  the 
distributing  fund. 

(ii)  Other  exceptions.  [Reserved] 

(5)  Adjustment  to  basis.  The 
shareholder's  adjusted  basis  of  the  stock 
or  other  property  that  is  owned  directly 
by  the  shareholder  and  through  which 
ownership  of  the  section  1291  fund  is 
attributed  to  the  shareholder  is 
increased  by  the  amount  of  the  indirect 
distribution  taxed  to  the  shareholder 
pursuant  to  paragraph  (f)(1)  of  this 
section. 

(6)  Treatment  of  previously  taxed 
amounts.  The  principles  of  sections  959 
and  961  apply  with  respect  to  amounts 
previously  taxed  under  this  paragraph 
(f).  The  following  example  illustrates  the 
rule  of  this  paragrpah  (f)(6). 

Example.  USP  owns  50%  of  CFCl.  CFCl 
and  its  wholly  owned  subsidiary.  CFC2,  are 
both  controlled  foreign  corporations  within 
the  meanins  of  section  957(a),  but  are  not 
PFlCs  CFC2  owns  10%  of  the  stock  of  NQF.  a 
PFIC.  L'SP  is  an  indirect  shareholder  of  NQF 
pursuant  to  §  1.1291-l(b)(8)(ii).  USP  has  not 
elected  to  treated  ,NQF  as  a  QEF.  In  1992, 
NQF  distributes  SlOO  to  CFC2,  and  CFCl 
distributes  $100  to  USP.  but  CFC2  makes  no 
distributions  to  CFCl.  At  the  end  of  1992. 
CFCl  has  accumulated  earnings  and  profits 
of  $200.  none  of  which  was  previously  taxed 
to  USP  under  section  951(a)(]).  USP  is 
taxable  pursuant  to  §1.1291-2(0  on  its  pro 
rata  share  of  the  indirect  distribution  paid  to 
CFC2,  and  also  is  taxable  on  CFCl's 


distribution  pursuant  to  section  301(c).  No 
part  of  the  distribution  by  CFCl  to  USP  is 
attributable  to  the  amount  taxed  to  USP 
under  5ll291-2(f]  because  no  part  of  the 
distribution  can  be  attributed  to  NQF's 
distribution  to  CFC2. 

§  1.1291-3    Dispositions. 

(a)  Purpose  and  scope.  Any  direct  or 
indirect  disposition  of  stock  of  a  section 
1291  fund  within  the  meaning  of 
paragraphs  (b),  (c).  (d).  and  (e)  of  this 
section  is  taxable  to  the  extent  provided 
in  section  1291,  this  section,  and 

§  1.1291-6.  For  dispositions  of  stock  of  a 
section  1291  fund  that  qualify  for 
nonrecognition  treatment,  see  §  1.1291- 
6.  Gain  is  determined  on  a  share-by- 
share  basis  and  is  taxed  as  an  excess 
distribution  as  provided  in  §1.1291- 
2(e)(2).  Unless  otherwise  provided  under 
another  provision  of  the  Code,  a  loss 
realized  on  a  disposition  of  stock  of  a 
section  1291  fund  is  not  recognized. 

(b)  Disposition — (1)  In  general.  For 
purposes  of  this  section,  a  disposition  is 
any  transaction  or  event  that  constitutes 
an  actual  or  deemed  transfer  of  property 
for  any  purpose  of  the  Code  and  the 
regulations  thereunder,  including  (but 
not  limited  to)  a  sale,  exchange,  gift,  or 
tansfer  at  death,  an  exchange  pursuant 
to  a  liquidation  or  section  302(a) 
redemption,  or  a  distribution  described 
in  section  311,  336,  337,  355(c)  or  361(c). 
For  purposes  of  this  paragraph  (b),  any 
person  receiving  a  distribution  that 
qualifies  under  section  355  will  be 
treated  as  disposing  of  all  of  its  stock  in 
the  distributing  corporation  (whether  or 
not  there  is  an  actual  disposition  of  such 
stock)  in  exchange  for  stock  of  the 
distributing  corporation,  the  controlled 
corporation,  or  both,  as  the  case  may  be. 

(2)  Change  of  U.S.  residence  or 
citizenship.  If  a  shareholder  of  a  section 
1291  fund  becomes  a  nonresident  alien 
for  U.S.  tax  purposes,  the  shareholder 
will  be  treated  as  having  disposed  of  the 
shareholder's  stock  in  the  section  1291 
fund  for  purposes  of  section  1291  on  the 
last  day  that  the  shareholder  is  a  U.S. 
person.  Termination  of  an  election  under 
section  6013  (g)  is  treated  as  a  change  of 
residence  (within  the  meaning  of  this 
paragraph  (b)(2))  of  the  spouse  who  was 
a  resident  solely  by  reason  of  the 
section  6013  (g)  election. 

(c)  Direct  disposition  of  stock  of  a 
section  1291  fund.  Except  to  the  extent 
provided  in  §  1.1291-6.  a  direct 
shareholder  of  a  section  1291  fund 
recognizes  all  gain  that  it  realizes  on  a 
dispositon  of  the  stock  of  such  fund. 

(d)  Stock  of  a  section  1291  fund  used 
as  security  for  an  obligation — (1)  In 
general.  Except  to  the  extent  provided  in 
paragraph  (d)  (3)  and  (6)  of  this  section, 
the  use  of  stock  of  a  section  1291  fund  as 


security  for  the  performance  of  an 
obligation  of  a  direct  or  indirect 
shareholder  (or  of  a  person  related 
within  the  meaning  of  section  267(b)  to 
that  shareholder),  in  connection  with  a 
loan,  guarantee,  margin  account,  or 
otherwise  (a  pledge  of  stock),  is  a 
transaction  that  results  in  a  disposition 
of  the  stock  of  the  section  1291  fund 
within  the  meaning  of  paragrah  (b)  of 
this  section.  Such  pledged  stock  will  be 
treated  as  having  been  disposed  of  on 
the  later  of  the  date  when  such  stock  is 
first  used  as  security  with  respect  to 
such  obligation  or  the  first  day  of  the 
first  taxable  year  of  the  foreign 
corporation  as  a  PFIC.  Such  pledged 
stock  will  be  treated  as  having  been 
disposed  of  for  consideration  equal  to 
the  lesser  of — 

(i)  The  unpaid  principal  of  the 
obligation  secured  by  the  stock  on  the 
date  of  disposition:  or 

(ii)  The  fair  market  value  of  the  stock 
immediately  before  such  disposition. 

(2)  Indirect  pledge.  A  pledge  of  stock 
of  a  section  1291  fund,  as  described  in 
paragraph  (d)(1)  of  this  section,  will  be 
deemed  to  occur  if  such  stock  serves 
indirectly  as  security  for  the 
performance  of  an  obligation  described 
in  that  paragraph,  and  a  principal 
purpose  for  the  structure  of  the  security 
arrangement  was  to  avoid  the  rule  of 
that  paragraph. 

(3)  Requirement  of  gain  realized.  This 
paragraph  (d)  does  not  apply  if  the 
shareholders  would  realize  a  loss  on  an 
actual  disposition  of  the  stock  of  the 
section  1291  fund  at  the  time  the 
obligation  was  secured  by  the  stock. 

(4)  Increase  in  value  of  pledged  stock. 
An  increase  in  the  value  of  stock  being 
used  to  secure  the  performance  of  an 
obligation  will  not  be  treated  as  a 
disposition  of  the  stock  unless  the 
pledge  stock  is  used  to  secure  additional 
principal  or  new  indebtedness. 

(5)  Adjustment  of  basis:  holding 
period.  If  stock  of  a  section  1291  fund  is 
treated  as  disposed  of  under  this 
paragraph  (d).  adjustments  to  basis  will 
be  made  in  accordance  with  rules 
similar  to  those  in  S  1.1291-6(b)(4).  For 
the  holding  period  of  pledged  stock,  see 
§  1.1291-l(h)(5). 

(6)  Transition  rule.  Stock  of  a  section 
1291  fund  that  secured  an  obligation 
within  the  meaning  of  paragraph  (d)(1) 
of  this  section  as  of  the  effective  date  of 
section  1297(b)(6)  is  not  treated  as 
disposed  of  as  of  the  first  day  of  the  first 
taxable  year  of  the  foreign  corporation 
as  a  PFIC,  unless  such  stock  continued 
to  secured  such  obligation  180  days  after 
the  effective  date.  For  a  special  effective 
date  pertaining  to  this  rule,  see  S  11291- 
l(j)(2). 
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(7)  Examples.  The  following  examples 
illustrate  the  operation  of  this  paragraph 
(d). 

EKoniple  1.  On  November  20. 1995.  X.  a 
U.S.  person  that  was  a  shareholder  of  FC.  a 
section  1291  fund,  used  its  stock  in  FC,  valued 
immediately  before  the  loan  at  Si 20.000.  as 
security  for  a  Si 00.000  loan.  X's  basis  in  the 
stock  is  STO.OOO.  The  pledge  is  treated  as  a 
disposition  of  the  stock  for  $100,000,  which  is 
the  lesser  of  the  loan  principal  secured  by  the 
stock  and  the  fair  market  Value  of  the  stock.  S 
recognizes  S30.000  on  the  disposition,  which 
gain  is  taxed  as  an  excess  distribution  under 
section  1291  and  {  1.1291-2(e)(2).  X's  basis  in 
the  FC  stock  is  increased  by  $30,000,  the 
amount  of  gain  recognized  on  the  deemed 
disposition.  The  holding  period  of  the  pledge 
stock  is  not  adjusted  to  reflect  the  disposition 
because  the  full  amount  of  the  gain  inherent 
in  the  stock  was  not  recognized  [see  §  1.1291- 
l(hl(5)). 

Example  2.  The  facts  are  the  same  as  in 
Example  .  In  addition.  On  August  12. 1996.  X 
borrows  an  additional  $30,000  (for  a  total 
outstanding  loan  balance  on  that  day  of 
$130,000).  The  value  of  the  FC  stock 
immediately  before  the  additional  loan  is 
$130,000.  Pursuant  to  §  1.1291-3(dH4),  there  is 
a  diisposition  within  the  meaning  of  §  1.1291- 
3(d)(1)  to  the  extent  the  value  of  the  FC  stock 
secures  additional  indebtedness.  The  FC 
stock  first  secured  a  loan  of  $100,000.  which 
was  less  than  its  full  value.  The  second  loan 
results  in  a  disp>osition  to  the  extent  that  the 
previously  unrecognized  appreciation  and 
any  additional  appreciation  secure  additional 
indebtedness.  Accordingly,  there  is  an  excess 
distribution  of  $30,000.  X's  basis  in  its  FC 
stock  is  increased  by  S30.000,  the  amount  of 
gain  recognized.  X's  holding  period  in  the  FC 
stock  for  section  1291  purposes  is  treated  as 
beginning  on  the  day  after  the  effective  date 
of  the  second  borrowing  [see  §  1.1291- 
1(h)(5)). 

(e)  Indirect  dispositions — (1)  In 
genera!.  Except  as  otherwise  provided  in 
this  paragraph  (e)  and  §  1.1291-6,  an 
indirect  shareholder  of  a  section  1291 
fund  is  taxable  under  section  1291  and 
this  section  on  an  indirect  disposition  of 
stock  of  the  section  1291  fund. 

(2)  Indirect  disposition  defined.  An 
indirect  disposition  is — 

(i)  Any  disposition  of  stock  of  a 
section  1291  fund  by  its  actual  owner  if 
such  stock  is  attributed  to  an  indirect 
shareholder  in  §  1.1291-l(b)(8): 

(it)  Any  disposition,  by  an  indirect 
shareholder  or  any  other  person,  of  any 
interest  in  a  person,  if  by  virtue  of  such 
interest  the  indirect  shareholder  was 
treated  as  owT.ing  stock  of  a  section 
1291  fund  under  §  1.1291-l(b)(8):  or 

(iii)  Any  other  transaction  as  a  result 
of  which  an  indirect  shareholder's 
ownership  of  a  section  1291  fund  is 
reduced  or  terminated. 
Paragraph  (e)(2)(i)  of  this  section 
applies  without  regard  to  whether  the 
indirect  shareholder's  ownerhsip  of  a 
section  1291  fund  is  changed  by  the 


disposition.  However,  paragraph 
(e)(2)(ii)  of  this  section  does  not  apply  if 
the  disposition  does  not  result  in  a 
reduction  in  the  indirect  shareholder's 
ownership  of  the  fund  or  an  increase  in 
the  basis  of  the  stock  of  the  fund  in  the 
hands  of  the  actual  owner. 

(3)  Examples.  The  following  examples 
illustrate  paragraph  (e)(2)  of  this  section. 

Example  1.  T,  a  U.S.  person,  and  M.  a 
foreign  person,  are  equal  partners  of  FP,  a 
foreign  partnership  that  owns  10  shares  of 
stock  of  FC.  a  PFIC.  Pursuant  to  S  11291- 
l(b)(8)(iii).  T  is  an  indirect  shareholder  of 
one-half  of  the  shares  of  FC  stock  held  by  FP. 
T  did  not  elect  under  section  1295  to  treat  FC 
as  a  QEF.  On  August  14. 1994.  H,  a  U.S. 
person,  joins  the  partnership  as  an  equal 
partner.  As  a  result  of  H's  acquisition  of  one- 
third  of  FP.  H  is  an  indirect  shareholder  of 
one-third  of  the  FC  stock  held  by  FP.  Hs 
acquisition  of  the  FP  interest  is  a  disposition 
pursuant  to  S  1.1291-3(e)(iii).  taxable  to  T.  of 
one-third  of  T's  interest  in  the  FC  stock. 

Example  2.  E,  a  U.S.  person,  and  R,  a 
foreign  person,  each  own  50%  of  the 
outstanding  stock  of  Ehstributing.  a  foreign 
corporation  that  is  not  a  PFIC  or  a  controlled 
foreign  corporation  within  the  meaning  of 
section  957(a).  Distributing  owns  all  the  stock 
of  Controlled,  a  PFIC.  Pursuant  to  §  1.1291- 
l(b)(3)(ii)(A).  E  is  an  indirect  shareholder  of 
Controlled.  E  did  not  elect  under  section  1295 
to  treat  Controlled  as  a  QEF.  In  a  transaction 
that  qualifies  under  section  355(a). 
Distributing  distributes  all  the  Controlled 
stock  to  R.  As  a  result  of  the  distribution,  E's 
interest  in  Controlled  is  terminated.  The 
distribution  is  an  indirect  disposition  of  E's 
ownership  of  Controlled,  within  the  meaning 
of  5  1.1291-3(e)(2)(i),  taxable  to  E  under 
!  1.1291-3(e). 

E.Komple  3.  C.  a  U.S.  person,  owns  51%  of 
the  stock  of  CFC.  a  foreign  corporation  that  is 
not  a  PFIC.  Several  foreign  persons  own  the 
remaining  49%  of  CFC.  CFC  owns  100  shares 
of  FYZ,  a  PFIC.  Pursuant  to  §  1.1291- 
l(b)(8j(ii)(A),  C  is  an  indirect  shareholder  of 
51  shares  of  the  FYZ  stock  held  by  CFC.  C 
did  not  elect  under  section  1295  to  treat  FYZ 
as  a  QEF.  To  raise  capital.  CFC  makes  a 
public  offering  of  its  stock.  After  the  offering. 
C  owns  only  35%  of  the  CFC  stock.  The 
reduction  of  C's  ownership  of  CFG  terminated 
C'8  indirect  ownership  of  the  FYZ  stock, 
pursuant  to  §  1.1291-3(e)(2|iii).  taxable  to  C 
under  §  1.1291-3(e). 

(4)  General  rules — (i)  Amount  and 
treatment  of  gain.  If  a  shareholder  with 
respect  to  a  share  of  stock  of  a  section 
1291  fund  is  taxable  on  an  indirect 
disposition  of  that  share,  the 
shareholder  is  treated  as  recognizing  an 
amount  of  gain  with  respect  to  that 
share  equal  to  the  shareholder's  pro  rata 
share  of  the  gain  realized  by  the  actual 
owner  of  that  share  (in  the  case  of  a 
disposition  described  in  paragraph 
(e)(2)(i)  of  this  section),  or  the  gain  the 
actual  owner  would  have  realized  on  an 
actual  disposition  of  such  stock  (in  the 
case  of  other  dispositions).  The  gain 
taxable  to  the  shareholder  is  an  excess 


distribution,  taxable  in  the  manner 
provided  in  §  1.1291-2{e){2).  The  gain  is 
allocated  over  the  shareholder's  holding 
period  of  the  stock  of  the  section  1291 
fund  as  determined  in  §  1.1291-l(h)(4). 

(ii)  Coordination  with  current 
inclusion  rules.  If  gain  from  an  indirect 
disposition  would  be  taxable  to  a 
shareholder  under  this  section,  and 
would,  but  for  this  paragraph  (e)(4)(ii). 
also  be  included  in  the  gross  income  of 
the  shareholder  under  section  551(a), 
951(a)(1),  or  1293(a).  the  indirect 
disposition  is  taxable  only  under  this 
section. 

(iii)  Adjustment  to  basis;  holding 
period.  The  shareholder's  adjusted  basis 
of  the  stock  or  other  property  that  is 
owned  directly  by  the  shareholder  and 
through  which  ownership  of  thnr  section 
1291  fund  is  attributed  to  the 
shareholder  is  increased  by  the  amount 
of  gain  recognized  by  the  shareholder 
pursuant  to  paragraph  (e)  (4)  (i)  of  this 
section.  In  addition,  solely  for  purposes 
of  determining  the  subsequent  treatment 
under  the  Code  of  a  direct  or  indirect 
shareholder  of  the  stock  of  the  section 
1291  fund  treated  as  transferred  in  an 
indirect  disposition,  the  adjusted  basis 
of  the  actual  owner  of  the  stock  of  the 
section  1291  fund  is  increased  by  the 
amount  of  gain  recognized  by  the 
shareholder.  For  the  holding  period  rule 
for  stock  that  is  treated  as  disposed  of 
under  prargraph  (e)  (2)  of  this  section, 
see  §  1.1291-1  (h)(5). 

(iv)  Treatment  of  previously  taxed 
amounts.  The  principles  of  sections  959 
and  961  apply  with  respect  to 
distributions  by  a  foreign  corporation 
through  which  a  shareholder  was 
considered  to  own  stock  of  a  section 
1291  fund,  to  the  extent  that  such 
distributions  are  attributable  to  amounts 
previously  taxed  under  this  paragraph 
(e)  on  a  disposition  of  the  stock  of  such 
fund. 

(5)  Pass-through  entities — (i)  Section 
1291  fund  stock  held  by  former  C 
corporation.  Solely  for  purposes  of 
calculating  the  aggregate  amount  of 
interest  under  §  1.1291-4  (d)  (1),  the  S 
corporation  shareholder's  gain  is 
determined  without  regard  to  section 
1366  (f)  (2).  Accordingly,  the  excess 
distribution  for  this  purpose  includes  the 
amount  of  the  S  corporation's  liability 
for  tax  attributable  to  the  built-in  gain  in 
the  slock  of  the  section  1291  fund 
pursuant  to  section  1374.  For  an 
illustration  of  the  rule  of  this  paragraph 
(e)  (5)  (i),  see  §  1.1291-4  (e).  Example  2. 
For  the  taxation  of  the  S  corporation  on 
the  disposition  of  the  stock  of  a  section 
1291  fund,  see  section  1374. 

(ii)  Taxation  of  trusts,  estates,  and 
'  their  benefidiaries.  [Reserved] 
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(lii)  lr,formatii)n  reporting.  The 
information  rpporting  obligations  to 
which  pass-through  entities  are  subject 
with  respect  to  indirect  distributions 
also  apply  with  respect  to  indirect 
dispositions.  See  §  1.1291-2  (f)  (2)  (ii). 

(6)  Exceptions — (i)  Disposition  of 
PFIC's  wholly-owned  PFIC.  A  direct 
shareholder  of  a  section  1291  fund  (first- 
tier  fund)  will  not  be  taxable  on  an 
indirect  disposition  of  a  section  1291 
fund  (second-tier  fund)  that  is  a  wholly 
owned  subsidiary  of  the  first-tier  fund  if 
the  second-tier  fund  annually 
distributed  all  its  earnings  and  profits 
for  each  year  that  is  included  in  the 
shareholder's  holding  period  of  the 
second-tier  fund. 

(ii)  Other  exceptions.  [Reserved] 

(f)  Transfers  within  a  consolidated 
group.  For  purposes  of  applying  sections 
1291  through  1297  to  the  stock  of  a  PFIC. 
transfers  by  one  member  of  a 
consolidated  group  to  another  member 
are  ignored.  Thus,  the  basis  of  the 
transferred  stock  in  the  hands  of  the 
transferee  is  the  adjusted  basis  of  such 
stock  in  the  hands  of  the  transferor,  and 
the  holding  period  of  such  stock  held  by 
a  member  of  the  consolidated  group 
includes  the  holding  period  of  all 
members  of  the  group  that  have 
transferred  the  stock. 

(g)  Installment  sales.  If  the  gain  from  a 
disposition  of  a  share  of  stock  of  a 
section  1291  fund  is  reported  on  the 
installment  basis,  there  is  an  excess 
distribution  on  the  receipt  of  each 
installment  or  portion  thereof  in  the 
amount  of  the  gain  to  be  reported  in 
accordance  with  section  453  with 
respect  to  such  share.  For  purposes  of 
allocating  each  excess  distribution 
under  §  1.1291-2  (e)  (2)  (i),  the  holding 
period  of  the  transferred  stock,  which 
begins  on  the  date  determined  under 

§  1.1291-1  (h),  is  treated  as  ending  on 
the  dale  of  each  installment. 

(h)  Series  of  liquidation  distributions. 
For  purposes  of  allocating  the  gain 
recognized  on  a  distribution  of  property 
that  is  one  of  a  series  of  distributions  in 
liquidation  of  a  section  1291  fund,  the 
holding  period  of  the  stock  of  the 
liquidating  corporation,  which  begins  on 
the  date  determined  under  §  1.1291-1 
(h),  is  treated  as  ending  on  the  date  of 
each  liquidation  distribution  with 
respect  to  which  gain  is  recognized. 

(i)  Sections  1246  and  1248 
inapplicable.  Sections  1246  and  1248  do 
not  apply  to  the  disposition  of  stock  of  a 
section  1291  fund  that  is  taxable  under 
section  1291.  See  sections  1246  (g)  and 
1248  (g)  (2). 

(j)  Estate  tax  deduction.  If  a 
shareholder  acquired  the  stock  of  a 
section  1291  fund  from  a  decedent  (other 
than  a  decedent  who  w.^s  a  nonresident 


alien  at  all  times  during  the  holding 
period  of  the  stock),  and  the  decedent 
did  not  recognize  any  gain  on  the 
transfer  of  his  or  her  stock  at  death 
pursuant  to  §  1.1291-6  (c)  (2)  (iii)  (A),  the 
shareholder  may  deduct  from  gross 
income,  for  the  taxable  year  of  the 
disposition  of  the  stock  of  the  seciton 
1291  fund  that  is  taxable  to  the 
shareholder,  an  amount  equal  to  that 
portion  of  the  decedent's  estate  tax 
deemed  paid  which  is  attributable  to  the 
excess  of  (A)  the  value  at  which  such 
stock  was  taken  into  account  for 
purposes  of  determining  the  value  of  the 
decedent's  gross  estate,  over  (B)  the 
value  at  which  it  would  have  been  so 
taken  into  account  if  such  value  had 
been  the  basis  of  the  stock  in  the  hands 
of  the  shareholder  determined  under 
§  1.1291-6  (b)  (4)  (iii). 

§1.1291-4     The  deferred  tax  amount 

(a)  In  general.  The  deferred  tax 
amount  is  the  sum  of  the  aggregate 
increases  in  taxes  (defined  in  paragraph 
(c)(5)  of  this  section  and  the  aggregate 
amount  of  interest  (defined  in  paragraph 
(d)  of  this  section)  determined  with 
respect  to  the  aggregate  increases  in 
taxes.  The  deferred  tax  amount  is 
computed  for  the  portions  of  each 
excess  distribution  allocated  to  different 
prior  PFIC  years,  as  defined  in  §  1.1291- 
1(b)(4). 

(b)  Character  of  deferred  tax  amount. 
The  aggregate  increases  in  taxes  are  an 
additional  amount  of  tax  imposed  on  the 
shareholder  for  the  current  shareholder 
year.  The  aggregate  increases  in  taxes 
are  treated  as  an  income  tax  for 
purposes  of  subtitle  F  (Procedure  and 
Administration),  and  therefore  will  be 
assessed,  collected,  paid,  and  subject  to 
penalties  and  interest  in  the  same 
manner  as  other  taxes  on  income.  The 
aggregate  amount  of  interest  is  treated 
as  interest  under  section  6601.  To 
determine  the  extent  to  which  such 
interest  may  be  deducted  for  federal 
income  tax  purposes,  see  section  163 
and  the  regulations  under  that  section. 

(c)  Increase  in  tax — (1)  In  general.  An 
increase  in  tax  is  determined  for  each 
portion  of  an  excess  distribution 
allocated  to  a  prior  PFIC  year.  Each 
increase  in  tax  is  determined  by 
multiplying  the  amount  of  the  excess 
distribution  allocated  to  the  prior  PFIC 
year  by  the  highest  statutory  rate  of  tax 
in  effect  under  either  section  1  or  section 
11,  as  applicable,  for  that  prior  PFIC 
year. 

(2)  Rate  of  tax  in  effect.  The  highest 
statutory  rate  of  tax  is  determined 
without  regard  to  the  actual  rate  of  tax 
to  which  the  shareholder  was  subject  in 
that  prior  PFIC  year.  The  rate  of  tax  in 
effect  in  the  case  of  a  distribution  or 


disposition  taxable  to  an  indirect 
shareholder  is  the  rate  in  effect  for  the 
indirect  shareholder.  For  taxable  years 
of  the  shareholder  beginning  after  1987 
and  before  January  1, 1991,  the  highest 
statutory  rate  of  tax  in  effect  under 
section  1  is  28  percent.  If  there  was  a 
change  of  tax  rates  during  a  taxable 
year,  the  highest  rate  of  tax  is 
determined  in  the  manner  described  in 
section  15(e)  using  the  highest  statutory 
rates  of  tax  in  effect  before  and  after  the 
change  of  rates. 

(3)  Reduction  for  foreign  taxes.  To  the 
extent  provided  in  section  1291(g)  and 

§  1.1291-5,  each  increase  in  tax  is 
reduced  by  the  foreign  tax  credit 
calculated  with  respect  to  the  increase 
in  tax. 

(4)  Net  increase  in  tax.  The  net 
increase  in  tax  is  the  amount  of  the 
increase  in  tax  after  reduction  for 
creditable  foreign  taxes.  See  paragraph 
(d)  of  this  section. 

(5)  Aggregate  increases  in  taxes.  The 
term  aggregate  increases  in  taxes  means 
the  sum  of  all  net  increases  in  tax 
calculated  for  an  excess  distribution. 

(d)  Aggregate  amount  of  interest — (1) 
In  general.  The  aggregate  amount  of 
interest  is  the  sum  of  the  interest 
charges  computed  on  all  net  increases  in 
tax  calculated  for  an  excess  distribution. 
An  interest  charge  is  computed 
separately  for  the  interest  period  of  each 
net  increase  in  tax  by  using  the 
applicable  rates  and  method  under 
section  6621.  The  interest  period  for  a 
net  increase  in  tax  is  the  period 
beginning  on  the  due  date  of  the  income 
tax  return  for  the  prior  PFIC  year  for 
which  the  net  increase  in  tax  was 
computed  and  ending  on  the  due  date 
for  the  income  tax  return  for  the  current 
shareholder  year.  For  purposes  of  this 
paragraph,  the  term  due  date  means  the 
date  prescribed  by  law,  determined 
without  regard  to  extensions,  for  filing 
the  income  tax  return  for  the  taxable 
year  of  the  shareholder. 

(2)  Reduction  for  interest  paid  under 
section  453A(c).  A  disposition  may  be 
subject  to  both  sections  1291  and 
453A(c).  The  aggregate  amount  of 
interest  determined  in  paragraph  (d)(1) 
of  this  section  is  reduced  by  the  amount 
of  interest  paid  under  section  453(c)  that 
is  attributable  to  an  excess  distribution 
arising  from  the  disposition.  The 
shareholder  may  use  any  reasonable 
method  of  determining  the  amount  of  the 
reduction. 

(e)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section. 

Example  1.  (i)  Fads.  X  is  a  domestic 
corporation  that  is  a  calendar  year  taxpaper. 
The  due  date  (without  regard  to  extensions) 
for  its  federal  income  tax  return  is  March  IS. 
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X  acquired  a  share  of  stock  of  FC.  a 
corporation,  on  December  31. 1986.  for  $500. 
FC  has  been  a  section  1291  fund  with  respect 
to  X  since  FC's  taxable  year  that  began 
January  1. 1967.  On  December  31. 1990.  X  sold 
the  FC  stock  for  $1000.  X  did  not  incur  any 
foreign  tax  on  the  disposition  of  the  FC  stock. 
X's  gain  on  the  sale.  S500.  is  taxed  as  an 
excess  distribution.  The  excess  distribution  is 
allocated  pro  rata  over  X's  four-year  holding 
period.  Accordingly,  $125  is  allocated  to  each 
year  in  Xs  holding  period.  The  $125  allocated 
to  1990.  the  current  shareholder  year,  is 
included  in  Xs  ordinary  income  for  that  year 
The  allocations  to  1987.  1988  and  1989,  the 
prior  PFIC  years,  are  subject  to  the  deferred 
tax  amount  under  S  1.1291-4. 


(ii)  Calculation  of  the  1987  increase  in  tax. 
The  increase  in  tax  for  the  $125  allocated  to 
1987  is  determined  in  the  manner  described 
in  section  15(e)  by  using  a  weighted  average 
rate.  The  weighted  average  rate  is  40  percent: 


46%  rale. 


34%  rate 


Pervert 

.181/365x46%=        22^1 
.184/385x34%=        17.14 


39.95 


The  increase  in  tax  for  1987  is  349.94 
($125X39.95%). 


(iii)  Calculation  of  the  other  Increases  in 
tax.  T\)e  highest  statutory  rate  of  tax 
applicable  to  X  that  was  in  effect  for  both 
1988  and  1989  was  34  percent.  The  increase  in 
tax  for  each  of  1988  and  1989  is  $42.50 
(S125  X  34%). 

(iv)  Aggregate  increases  in  taxes.  The 
aggregate  increases  in  taxes  are  $134.94 
($49.94  +  S42.50  +  $42.50) . 

(v)  Interest  charge.  Interest  on  each  of  the 
three  increases  in  tax  ($49.94.  $42.50.  and 
$42-50)  is  computed  using  the  rates  and 
method  provided  in  section  6621  for  the 
respective  interest  period.  The  following  are 
the  interest  periods: 


\eai  o(  allocation 

Increase  in  tax 

Interest  period 

Beginning  on 

Ending  on 

1987      J 

$49  94  ,  Marcfi  15    1988 

Marcti  15.  1991 

iq«ft 

42.50 
42.50 

M»cti  15.  1989_ 

March  15.  1991 

1989.....       .     

•■ - 

March  15.  1990...- 

Marcti  15.  1991. 

Example  2.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  7  except  that  X  was  a  C 
corporation  until  it  elected  to  be  treated  as  an 
S  corporation  effective  for  its  taxable  year 
beginning  January  1. 1988.  A  is  a  U.S.  person 
who  has  been  a  shareholder  of  X  since 
January  1. 1988.  A's  holding  period  of  the  FC 
stock  began  on  January  1. 1988.  pursuant  to 
§  1.1291-l{h)(4)(i).  As  of  January  1. 1988,  the 
FC  stock  had  appreciated  in  value  to  $800:  X 
therefore  had  $300  of  built-in  gain  within  the 
meaning  of  section  1374.  Assume  X  pays  a 
built-in  gain  tax  of  $102  because  of  the  sale  of 
the  FC  stock  in  1990. 

(ii)  Calculation  of  the  aggregate  increases 
in  taxes  owed  by  A.  The  $500  gain 
recognized,  reduced  as  provided  in  section 
1366(0(2)  by  the  amount  of  built-in  gain  tax  of 
$102  paid  by  X  pursuant  to  section  1374  to 
$398.  IS  taxable  to  A  as  an  excess  distribution 
as  provided  in  §  1.1291-2(e)(2).  The  $398 
excess  distribution  is  allocated  pro  rata  over 
X's  four-year  holding  period  (not  A's  three- 
year  holding  period)  as  provided  in  i  1.291- 
3(e)(5).  The  allocation  of  $99.50  to  1990.  the 


current  shareholder  year,  is  included  in  A's 
ordinary  income.  The  allocations  of  $99.50  to 
1967. 1988.  and  1989  are  not  included  in 
income,  but  are  subject  to  the  deferred  tax 
amount.  The  aggregate  increases  in  taxes  are 
determined  based  on  those  $99.50  allocations. 

(A)  Calculation  of  the  1967  increase  in  tax. 
The  highest  statutory  rate  of  tax  applicable  to 
A  that  was  in  effect  in  1967  was  38.5  percent. 
The  increase  in  for  the  portion  of  the  excess 
distribution  allocated  to  1987  is  $38.31 
(999.50  X3a5%). 

(B)  Calculation  of  the  other  increases  in 
tax.  The  highest  statutory  rate  of  tax 
applicabl»<o  A  that  was  in  effect  for  both 
1988  and  flB89  is  28  percent.  The  increase  in 
tax  for  each  of  1988  and  1989  is  $27.86 
($99.50x28%). 

(C)  Calculation  of  the  aggregate  increases 
in  taxes.  Tlie  aggregate  increases  in  taxes  are 
$94.03  ($3a31  -1-27.88  +  27.86). 

(iii)  Calculation  of  the  aggregate  amount  of 
interest.  For  purposes  of  calculating  the 
aggregate  amount  of  interest,  the  reduction 
provided  under  section  1366  (f)(2)  is 


disregarded  and  the  excess  distribution  is 
S500  Accordingly,  for  purposes  of  calculating 
the  aggregate  amount  of  interest.  $125  is 
allocated  to  1987.  1988.  and  1989. 

(A)  Calculation  of  the  1987  hypothetical 
increase  in  tax.  The  highest  statutory  rate  of 
tax  applicable  to  A  that  was  in  effect  in  1987 
was  38.5  percent.  The  hypothetical  increase 
in  tax  for  the  portion  of  the  excess 
distribution  allocated  to  1987  is  $48.12 
($125X38.5%). 

(B)  Calculation  of  the  other  hypothetical 
increases  in  tax.  The  highest  statutory  rate  of 
tax  applicable  to  A  that  was  in  effect  for  both 
1988  and  1989  is  28  percent.  The  hypothetical 
increase  in  tax  for  each  of  1988  and  1989  is 
$35.00  ($125X28%). 

(C)  Interest  charge.  Interest  on  each  of  the 
three  hypothetical  increases  in  tax  ($48.12. 
$35,  and  $35)  is  computed  using  the  rates  and 
method  provided  in  section  6621  for  the 
respective  interest  period.  The  following  are 
the  interest  periods: 


Year  ol  allocation 


Increase  in 
tax 


Interest  period 


Beginning  on 


Ending  on 


1987. 
1988. 
1989 


$48.12     April  15.  1988 April  15.  1991. 

35  00     Apnl  15.  1969 1  April  15,  1991 

35.00  I  April  15.  1990 j  Apnl  15.  1991 


(iv)  The  deferred  tax  amount.  The  deferred 
tax  amount  is  the  sum  of  the  aggregate 
increases  in  taxes  determined  in  (ii)  and  the 
aggregate  amount  of  interest  determined  in 
(iii).  I 

''29^5     ''  -  -  - 1  -ation  with  the  foreign 

tax  creOU  rui«;s 

(a)  Scope.  This  section  provides  rules 
for  determining  the  amount  of  foreign 
tdx  credit  that  a  shareholder  may  claim 
on  a  distribution  from  a  section  1291 


fund,  and  in  certain  cases,  on  a 
disposition  of  stock  of  a  section  1291 
fund.  This  section  applies  to  a 
shareholder  that  has  chosen  under 
section  901  for  the  current  shareholder 
year  to  claim  a  credit  for  foreign  taxes 
paid.  The  rules  of  this  section  apply 
separately  with  respect  to  each  section 
1291  fund  in  which  the  shareholder 
directly  or  indirectly  owns  stock.  For 
purposes  of  this  section,  an  S 


corporation  is  treated  as  a  partnership, 
and  its  shareholders  as  partners  of  the 
partnership.  See  section  1373. 

(b)  Distributions  from  section  1291 
funds  to  shareholders  that  are  not 
entitled  to  a  foreign  tax  credit  for 
foreign  taxes  deemed  paid — (1)  Rule.  If 
a  section  1291  fund  makes  a  distribution 
with  respect  to  which  a  shareholder 
(other  than  a  shareholder  described  in 
paragraph  (c)  of  this  section)  is  subject 
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to  tax  under  §  11291-2,  and  the 
shareholder  would  be  entitled  to  a 
foreign  tax  cred-t  for  foreign  taxes  paid 
(including  withholding  taxes)  with 
respect  to  such  distribution,  but  not  for 
foreign  taxes  deemed  paid  with  respect 
to  such  distribution  (determined  in  both 
cases  without  regard  to  section  1291  and 
this  section),  the  foreign  tax  credit  with 
respect  to  that  distribution  is  determined 
under  the  steps  provided  in  this 
paragraph  (b).  The  excess  distribution  is 
treated  as  foreign  source  income 
described  in  section  904(d)(1)(A). 

(i)  Step  1.  The  shareholder  determines 
the  total  excess  distribution  under 
§  1.1291-2(c)(3).  and  the  excess 
distribution  taxes.  The  excess 
distribution  taxes  are  the  creditable 
foreign  taxes  (within  the  meaning  of 
section  1291fg1(2)(A)).  paid  or  accrued 
with  respect  to  the  total  distribution  for 
the  current  shareholder  year,  allocated 
to  the  total  excess  distribution  as 
follows: 


Foreign  taxes  paid 

with  respect  to  the 

total  distribution 


Total  excess 
distribution 

Total  distribution 


The  remainder  of  the  creditable  foreign 
taxes  are  allocated  to  the  nonexcess 
distribution. 

(ii)  Step  2.  The  shareholder  allocates 
the  total  excess  distribution  and  the 
excess  distribution  taxes  ratably  to  each 
distribution  received  during  the 
shareholder's  taxable  year  in  the 
manner  provided  in  §  1.1291-2(c)(4).  The 
shareholder  then  allocates  each  excess 
distribution  and  the  excess  distribution 
taxes  allocated  to  that  distribution  to 
each  taxable  year  included  in  the 
shareholder's  holding  period  based  on 
the  number  of  days  in  each  such  taxable 
year. 

(iii)  Step  3.  The  shareholder 
determines  the  tentative  increase  in  tax 
for  each  prior  PFIC  year.  The  term 
tentative  increase  in  tax  means  the 
increase  in  tax  determined  in  the 
manner  provided  in  §  1.1291-4(c)  for 
each  prior  PFIC  year.  The  tentative 
increase  in  tax  for  a  prior  PFIC  year  is 
the  foreign  tax  credit  limitation  for  the 
excess  distribution  taxes  allocated  to 
the  prior  PFIC  year. 

(iv)  Step  4.  The  shareholder  claims  as 
a  foreign  tax  credit  with  respect  to  an 
increase  in  tax  for  a  prior  PFIC  year  the 
lesser  of  the  tentative  increase  in  tax  for 
that  year  determined  in  Step  3  or  the 
excess  distribution  taxes  allocated  to 
that  prior  PFIC  year  in  Step  2. 

(v)  Step  5.  The  shareholder  determines 
the  net  increase  in  tax  for  each  prior 
PFIC  year  by  reducing  the  tentative 


increase  in  tax  for  a  prior  PFIC  year 
determined  in  Step  3  by  the  foreign  tax 
credit  determined  for  that  year  in  Step  4. 
For  the  calculation  of  the  interest  charge 
for  each  net  increase  in  tax,  see 
§  1.1291-4(d). 

(vi)  Step  6.  The  portions  of  the  excess 
distribution  and  excess  distribution 
taxes  allocated  to  the  current 
shareholder  year  and  prePFIC  years,  if 
any,  as  well  as  the  creditable  foreign 
taxes  allocated  to  the  nonexcess 
distribution,  are  taken  into  account  in 
the  current  shareholder  year  under  the 
general  foreign  tax  credit  rules. 

(2)  Carry-overs  disallowed.  The 
amount  by  which  the  excess  distribution 
taxes  allocated  to  a  prior  PFIC  year 
exceed  the  tentative  increase  in  tax  for 
that  year  may  not  be  claimed  as  a 
foreign  tax  credit  against  any  federal 
income  tax. 

(c)  Distributions  from  section  1291 
funds  that  are  CFCs—{\]  Rule.  If  a 
controlled  foreign  corporation  (CFC)  (as 
defined  in  section  904(d)(4))  that  is  a 
section  1291  fund  makes  a  distribution 
with  respect  to  which  a  United  States 
shareholder  (also  as  defined  in  section 
904(d)(4))  is  subject  to  tax  under 
§  1.1291-2,  the  foreign  tax  credit  with 
respect  to  that  excess  distribution  is 
deteiTOined  by  applying  the  rules  of 
section  1291(g)  on  a  separate  category 
basis  within  the  meaning  of  section  904. 
See  section  904(d)(3)(A)  and  the 
regulations  under  that  section.  A 
distribution  described  in  this  paragraph 
(c)  from  a  section  1291  fund  is  foreign 
source  income  except  to  the  extent  the 
distribution  is  determined  to  be  derived 
from  U.S.  souf-ces  pursuant  to  section 
904(g).  The  foreign  tax  credit  of  a  United 
States  shareholder  with  respect  to  a 
distribution  by  a  CFC  that  is  taxable  as 
an  excess  distribution  to  the  shareholder 
under  §  1.1291-2(e)(2)  is  determined 
according  to  the  following  steps. 

(i)  Step  1.  The  shareholder 
determines — 

(A)  The  separate  category  or 
categories  (as  defined  in  §  1.904-5(a)(l)) 
to  which  the  total  distribution  (including 
the  amount  of  the  gross-up  determined 
under  section  78)  for  the  taxable  year  is 
allocable  under  the  rules  of  section 
904(d)(3)  and  the  regulations  under  that 
section  (see  §  1.904-5(c)(4)); 

(B)  The  creditable  foreign  taxes, 
which  are  the  foreign  taxes  paid  or 
deemed  paid  on  the  distribution 
(determined  without  regard  to  section 
1291  and  this  section)  with  resspecf  to 
each  separate  category  under  the  rules 
of  sections  901.  902.  904,  and  960  and  the 
regulations  under  those  sections  [see 

§  1.904-6(b)(3));  and 

(C)  The  portion  of  the  total 
distribution  (including  the  gross-up)  in 


each  separate  category  that  is  from  U.S. 
sources  pursuant  to  section  9D4(g)  (see 
§  1.904-5(m)  (4)  and  (6)). 

Solely  for  purposes  of  section  1291. 
any  portion  of  the  total  excess 
distribution  that  would  not  be  allocated 
to  a  separate  category  under  normaTly 
applicable  rules  because  it  exceeds  the 
fund's  earnings  and  profits  is  deemed  to 
be  foreign  source  income  allocated  to 
the  separate  category  defined  in  section 
904(d)(1)(A). 

(ii)  Step  2.  The  shareholder 
determines — 

(A)  The  total  excess  distribution 
under  §  1.1291-2(c)(3)  with  respect  to  the 
total  distribution  (including  the  gross- 
up):  and 

(B)  The  portion  of  the  total  excess 
distribution  allocable  to  each  separate 
category  (the  separate  category  excess 
distribution). 

Each  separate  category  excess 
distribution  is  calculated  as  follows: 


Distribution 

allocable  to  a 

separate  category 

(including  gross-up] 

[Step  1  (A)) 

Total  distribution 
(including  gross-up) 


Total  excess 
X    distribution  [Step  2 
(A)) 


(iii)  Step  3.  The  shareholder 
determines  the  U.S.  source  portion  of 
each  separate  category  excess 
distribution  as  follows: 


U.S.  source  portion 
of  distribution 
allocable  to  a 

separate  cate^rj' 
{Step  1  (O! 

Total  distribution 

allocable  to  that 

category  [Step  1 

(A)) 


Separate  category 

excess  distribdtion 

[Step  2  (B)]  to 


(iv)  Step  4.  The  shareholder 
determines  the  excess  distribution  taxes 
with  respect  to  each  separate  category 
(separate  category  excess  distribution 
taxes)  as  follows: 


Creditable  foreign 
taxes  with  respect 
to  the  distribution 
and  allocable  to  the 
separate  category 
[Step  1  (B)) 


Separate  category 

excess  distribution 

[Step  2  (B)) 

Total  distribution 

allocable  to  that 

category  [Step  1 

(A)) 


(v)  Step  5.  (A)  The  shareholder 
allocates — 

[1]  The  separate  category  excess 
distribution; 
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[2]  The  separate  category  excess 
distribution  taxes;  and 

[3]  The  U.S.  source  portion  of  the 
separate  category  excess  distribution 
ratably  to  each  distribution  received 
during  the  shareholder's  taxable  year  in 
the  manner  provided  in  §  1.1291-2(c)(4). 

(B)  The  shareholder  then  allocates — 

(7)  The  amount  determined  in  Step  5 
(A)(7)  for  each  distribution  to  each 
taxable  year  included  in  the 
shareholder's  holding  period  based  on 
the  number  of  days  in  each  such  taxable 
year: 

(2)  The  amount  determined  in  Step  5 
(A)(2)  for  each  distribation  to  each 
taxable  year  included  in  the 
shareholders  holding  period  based  on 
the  number  of  days  in  each  such  taxable 
year;  and 

{3)  The  amount  determined  in  Step  5 
(A)(J)  for  each  distribution  to  each 
taxable  year  included  in  the 
shareholder's  holding  period  based  on 
the  number  of  days  in  each  such  taxable 
year. 

Solely  for  purposes  of  determining  the 
foreign  tax  credit  limitation  for  the 
current  shareholder  year,  the  portion  of 
an  excess  distribution  that  is  allocated 
to  the  current  shareholder  year  and 
prePFIC  years,  and  included  in  income, 
is  treated  as  a  dividend  from  a  CFC  that 
is  not  a  PFIC.  The  excess  distribution 
taxes  allocated  to  that  portion  of  the 
excess  distribution  are  treated  as 
foreign  taxes  paid  with  respect  to  a 
dividend  from  a  CFC  that  is  not  a  PFIC 
and  taken  into  account  in  the  current 
shareholder  year  under  general  foreign 
tax  credit  rules. 

(vi)  Step  6.  The  shareholder 
determines  a  tenetative  increase  in  tax 
for  each  prior  PFIC  year  for  each 
allocation  of  a  separate  category  excess 
distribution  determined  under  Step  5 
(B)(7)  (separate  category  tentative 
increase  in  tax). 

(vii)  Step  7.  The  shareholder 
determines  a  foregin  tax  credit 
limitation  for  each  prior  PFIC  year  to 
which  the  separate  category  excess 
distribution  is  allocated.  The  limitation 
is  determined  as  follows: 


Separate 
category 
tentative 
increase  in 
tax  for  prior 
PFIC  year 
[Step  6] 


Foreign  source 
separate  category 
excess  distribution 
allocated  to  that 
prior  PFIC  year 
[Step  5  mi] - 
Step  5  (B)(3) 

Separate  category 
excess  distribution 
allocated  to  that 
prior  PFIC  year 
[Step  5  (B)(7)) 


(viii)  Step  8.  The  shareholder  may 
claim  a  foreign  tax  credit  for  each 
separate  category  tentative  increase  in 
tax.  The  foreign  tax  credit  for  a  prior 
PFIC  year  is  the  lesser  of  the  foreign  tax 
credit  limitation  determined  in  Step  7  for 
the  prior  PFIC  year  or  the  amount  of  the 
separate  category  excess  distribution 
taxes  allocated  to  that  prior  PFIC  year 
under  Step  5(B)(2). 

(ix)  Step  9.  The  shareholder 
determines  the  separate  category  net 
increase  in  tax  for  each  prior  PFIC  year 
by  reducing  the  separate  category 
tentative  increase  in  tax  determined  for 
that  year  in  Step  6  by  the  amount  of  the 
foreign  tax  credit  determined  for  that 
year  in  Step  8.  For  the  calculation  of  the 
interest  charge  on  each  net  increase  in 
tax,  see  §  1.1291-^(d). 

Carryovers  disallowed.  The  amount 
by  which  the  excess  distribution  taxes 
allocated  to  a  prior  PFIC  year  exceed 
the  separate  category  tentative  increase 
in  fax  for  that  year  may  not  be  claimed 
as  a  foreign  tax  credit  against  any 
federal  income  tax. 

(3)  Example.  The  following  example 
illustrates  the  rules  of  paragraph  (c)  of 
this  section. 

Example,  (i)  Facts.  USP,  a  domestic 
corporation,  has  been  a  United  States 
shareholder  of  FC,  a  CFC  that  is  a  section 
1291  fund,  since  December  31, 1986.  USP  and 
FC  both  use  the  calendar  year  as  their 
taxable  year.  USP  has  not  included  any 
amount  in  income  under  section  951  with 
respect  to  FC.  On  March  31, 1989,  FC 
distributed  $1000  to  USP.  As  of  that  date,  USP 
had  held  the  FC  stock  for  821  days  (365  days 
in  1987,  366  days  in  1988,  and  90  days  in 
1989).  USP  elects  to  credit  foreign  faxes  for 
1989,  and  determines  the  total  creditable 
taxes  with  tespect  to  the  distribution  from  FC 
to  be  S485,  $425  of  which  are  deemed  paid 
taxes  and  $60  of  which  are  withholding  taxes. 
The  total  distribution  for  1989,  including  the 
section  78  gross-up,  is  $1425. 

(ii)  Step  1:  Determination  of  separate 
category  income,  U.S.  source  portions,  and 
foreign  taxes.  Applying  the  look  through  rules 
of  section  904(d)(3).  USP  determines  that 
$1125  of  the  total  distribution  of  $1425  is 
allocable  to  distributions  from  a 
noncontroUed  section  902  corporation,  and 
that  the  remaining  $300  is  allocable  to  general 
limitation  income.  USP  determines  that  $390 
of  creditable  foreign  taxes  were  paid  and 
deemed  paid  with  respect  to  the  distributions 
from  the  noncontroUed  section  902 
corporation,  and  $95  were  paid  and  deemed 
paid  with  respect  to  the  general  limitation 
income.  USP  determines  that  the  distributions 
from  the  noncontroUed  section  902 
corporation  and  the  general  hmitafion  income 
are  from  foreign  sources.  Accordingly,  Steps  3 
and  5(i)(C)  will  not  be  performed. 

(iii)  Step  2:  Calculation  of  total  excess 
distribution  and  separate  category  excess 
distributions.  USP  determines,  based  on  FC 
distributions  during  the  preceding  three 
taxable  years,  that  the  total  excess 


distribution  for  the  current  taxable  year  is 
$800.  Of  that  amount,  S631.58 
{($1125  (distribution  allocable  to  distributions 
from  a  noncontroUed  section  902  corporation) 
/  $1425  (total  distribution))  X  $800  (total 
excess  distribution)}  is  allocable  to 
distributions  from  a  noncontroUed  section  902 
corporation,  and  $168.42  {[S300  (distribution 
allocable  to  general  limitation  income)  / 
S1425  (total  distribution))  X  $800  (total 
excess  distribution)}  is  allocable  to  general 
limitation  income.  , 

(iv)  Step  4:  Calculation  of  separate 
category  excess  distribution  taxes.  USP 
calculates  the  excess  distribution  taxes  (EDI) 
allocable  to  the  separate  category  excess 
distributions.  The  noncontroUed  section  902 
corporation  excess  distribution  taxes  are 
$218.95  {$390  (creditable  foreign  taxes  paid 
and  deemed  paid  with  respect  to 
distributions  from  a  noncontroUed  section  902 
corporation)  X  [S631.58  (noncontroUed 
section  902  corporation  excess  distribution)  / 
$1125  (distribution  from  noncontroUed 
section  902  corporation))},  and  the  general 
limitation  excess  distribution  taxes  are  $53.33 
{$95  (creditable  foreign  taxes  paid  and 
deemed  paid  with  respect  to  general 
limitation  income)  x  ($168.42  (general 
limitation  income  excess  distribution)  /  $300 
(distribution  allocable  to  general  limitation 
income))}. 

(v)  Step  5:  Allocations  of  separate  category 
excess  distributions  and  excess  distribution 
ta.xes  over  holding  period.  The  separate 
category  excess  distributions  and  the 
separate  category  EDT  are  allocated  to  each 
taxable  year  in  USP's  holding  period  based 
on  the  number  of  days  in  each  such  taxable 
year.  (Discrepancies  may  be  observed  in  the 
following  presentation.  These  discrepancies 
reflect  rounding  to  the  nearest  penny  of  the 
different  calculations  performed.) 

(A)  NoncontroUed  section  902  corporation 
excess  distribution:  $.77  of  the  noncontroUed 
section  902  corporation  excess  distribution 
($631.58  /  821  days)  and  $.27  of  EDT  ($218.95 
/  821  days)  are  allocated  to  each  day.  The 
allocations  to  each  taxable  year  are  as 
follows: 


Allocations  to  taxable  year 

Taxable  year  in  holding 
period 

Excess 
distribution 

EDT 

1987  (365  davs)     

$281.05 

281.82 

69.30 

$9855 

1988  (366  days) 

9882 

1989  (90  davs)  

2430 

(B)  General  limitation  excess  distribution: 
$.21  of  the  general  limitation  excess 
distribution  (3168.42  /  821  days)  and  $.065  of 
EDT  ($53.33  /  821  days)  are  allocated  to  each 
day.  The  allocations  to  each  taxable  year  are 
as  follows: 


Allocations  to  taxable  year 

Taxable  year  in  hoWing 

penod 

Excess 

dJstnt)utK)n 

EDT 

1987  (365  davs)      

$76.65 
76.86 
18.90 

$23  73 

1988  (366  days) 

23  79 

1989  (90  davs) 

585 
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(vi)  Step  ft-  Calculation  of  separate 
category  tentative  increases  in  taxes.  USP 
determines  the  tentative  increases  in  tax 
(TUT)  for  the  allocations  of  each  separate 
category  excess  distribution  to  1987  and  1988. 
the  prior  PFIC  years  in  USFs  holding  period. 
The  noncontrolled  section  902  corporation 
excess  distribution  TIIT  for  1987  is  Si  12.28 
1S281.05  (allocation  of  noncontrolled  section 
902  corporation  excess  distribution  to  1987)  x 
39.95%  (the  highest  corporate  tax  rate  in 
effect  in  1987)],  and  for  1988.  $95.82  ($281.62 
(allocation  of  noncontrolled  section  902 
corporation  excess  distribution  to  1988)  x  34"o 
(highest  corporate  tax  rate  in  efTect  in  1988)). 
The  general  limitation  excess  distribution 
TIIT  for  1987  is  $30.62  [S"6.65  (allocation  of 
general  limitation  income  excess  distribution 
to  1987)  X  39.95%  (highest  corporate  tax  rate 
in  effect  in  1987)|,  and  for  1988.  $26.13  ($76.86 
(allocation  of  general  limitation  income 
excess  distribution  to  1988)  x  34''i  (highest 
corporate  tax  rate  in  effect  in  1988)]. 

(vii)  Step  7:  Calculation  of  the  foreign  tcx 
credit  limitations.  USP  determines  the  foreign 
tax  credit  (FTC)  limitations  for  each  prior 
PFIC  year  on  a  separate  category  basis.  The 
FTC  limitations  are  the  same  as  the  tentative 


increases  in  tax  because  none  of  the  separate 
category  distributions  are  from  U.S.  sources. 
Therefore.'fhe  FTC  limitation  for  the 
noncontrolled  section  902  corporation  excess 
aistribution  for  1987  is  $112.28.  and  for  1988. 
$95.82.  The  FTC  limitation  for  the  general 
limitation  excess  distribution  for  1987  is 
$30.62.  and  for  1988,  $26.13. 

(\iii)  Step  8:  Calculation  of  the  foreign  tax 
credit.  The  FTC  for  the  noncontrolled  section 
902  corporation  excess  distribution  for  1987  is 
$98.55  {lower  of  $112.28  (1987  noncontrolled 
section  902  corporation  FTC  limitation)  and 
$98  55  (1987  noncontrolled  section  902 
corporation  EDT)].  and  for  1988.  $95.82  [lower 
of  $95.82  (1988  noncontrolled  section  902 
corporation  FTC  limitation)  and  $98.82  (1968 
noncontrolled  section  902  corporation  EDT)). 
The  FTC  for  the  general  limitation  excess 
distribution  for  1987  is  $23.73  (lower  of  $30.62 
(1987  general  limitation  income  EDT)j.  and 
for  1988  is  $23.79  (lower  of  $26.13  (1988 
general  limitation  income  FTC  limitation)  and 
$23.79  (1988  general  limitation  EDT)]. 

(ix)  Step  9:  Calculation  of  the  separate 
category  net  increases  in  taxes.  As  provided 
in  §  1.1291 -4(c)(3).  USP  determines  the  net 
increase  in  tax  (MIT)  for  each  separate 


category  excess  distribution  allocated  to  a 
prior  PFIC  year.  The  noncontrolled  section 
902  corporation  NUT  for  1987  is  $13.73 
($112.28  (1987  noncontrolled  section  902 
corporation  TIIT)  less  $98.55  (1987 
noncontrolled  section  902  corporation  FTC)|. 
and  the  noncontrolled  section  902  corporation 
MIT  for  1988  is  0  [$95.82  (1988  noncontrolled 
section  902  corporation  TIIT)  less  $95.82  (1968 
noncontrolled  section  902  corporation  FTC)) 
The  general  limitation  income  MIT  for  1987  is 
$6.89  [$30.62  (1987  general  limitation  income 
TIIT)  less  $23.73  (1987  general  limitation 
income  FTC)],  and  the  general  limitation  NUT 
for  1988  is  $2.34  ($26.13  (1988  general 
limitation  income  TIIT)  less  $23.79  (1988 
general  limitation  income  FTC)].  An  interest 
charge  is  calculated  for  each  NUT  as 
provided  in  §  1.1291-4(d).  The  $3  excess  of 
noncontrolled  section  902  EDT  allocated  to 
1988  ($98.82)  over  the  FTC  limitation 
calculated  for  the  1986  allocation  of  the 
noncontrolled  section  902  excess  distribution 
($95.82)  may  not  be  used  to  reduce  any 
federal  income  tax.  The  calculations  of  Steps 
5  through  9  are  summarized  as  follows: 

(A)  Noncontrolled  section  902  corporation 
excess  distribution — 


Taxable  year  (days)  in  tiolding  period 


1987  (365) 

1988  (366) 

1989  (90).. 


Allocations  to  taxable 
year— Step  5 


Excess 
distribution 


Si  3P  6  TUT    I  Step  6  FTC       Step  9  NHT 


S2ei05 

28VB2 

69  30 


EDT 


$98.55 
9882 
24.30 


$11228 
95  82 


S98  55 
95  82 


$1373 
0 


(B)  General  limitation  income  excess 
distribution — 


Taxable  year  (days)  in  tiolding  period 


1987(365) 
1988  (366) 
1989(90).. 


Allocations  lo  taxable 
year— Stop  5 


Excess 

distrrbution 


EDT 


$76  65 
76.86 
69  30 


$23  73 
23  79 
24.30  I 


Step  6  TIIT 


$30  62 
2613 


Step  8  FTC      Step  9  NllT 


$23  73 
23  79 


S6  89 

2  34 


(x)  Current  shareholder  year  foreign  tax 
credit.  The  allocations  of  the  separate 
category  excess  distributions  to  1989,  the 
current  shareholder  year,  are  included  in 
USP's  ordinary  income.  Such  mcome  is 
treated  as  a  dividend  from  a  CFC  that  is  not  a 
PFIC,  and  the  EDT  allocated  to  that  income 
are  treated  as  foreign  faxes  paid  with  respect 
to  a  dividend  from  a  CFC  that  is  not  a  PFIC. 

(d)  Distribution  from  section  1291 
funds  that  are  noncontrolled  section  902 
corporations.  If  a  noncontrolled  section 
902  corporation  (as  defined  in  section 
904(d)(2)(E)  and  the  regulations  under 
that  section)  that  is  a  section  1291  fund 
makes  a  distribution  with  respect  to 
which  a  domestic  shareholder  (as 
c!.-*.ned  in  section  902  and  the 
rejijlations  under  that  section)  is  subject 


to  tax  under  §  1.1291-2,  the  rules  of 
paragraph  (c)  of  this  section  apply  for 
purposes  of  delermining  the  amount  of 
the  foreign  tax  credit  with  respect  to 
that  distribution;  however,  the  only 
separate  category  is  described  in  section 
904(d)(1)(E).  This  paragraph  (d)  does  not 
apply  to  United  States  shareholder  of  a 
CFC  to  whom  paragraph  (c)  of  this 
section  applies. 

(e)  Section  1248 gam.  For  purposes  of 
deteimining  the  foreign  tax  credit  under 
this  section,  a  shareholder  treats  gain 
from  a  disposition  of  stock  of  a  section 
1291  fund  as  a  distribution  only  to  the 
extent  that  the  gain  would  be,  but  for 
section  1291,  includible  in  gross  income 
as  a  dividend  under  section  1248. 


§  1.1291-6    Nonrecognltion  tiansfers  of 
stock  of  section  1291  funds. 

(a)  In  gf  neral—[l]  Scope.  '1  his  section 
provides  rules  concerning  the 
recognition  of  gain  by  a  shareholder  on 
a  direct  or  indirect  disposition  of  stock 
of  a  section  1291  fund  that  results  from  a 
transaction  in  which,  but  for  section 
1291  and  these  regulations,  there  would 
not  be  full  recognition  of  gain  under  the 
Code  and  regulations  (the  transaction 
hereinafter  referred  to  as  a 
nonrecognilion  transfer).  This  section 
also  provides  coordination  between 
section  1291  and  other  provisions  of  the 
Code  and  regulations  under  which  gain 
must  be  recognised  in  transactions  that 
would  otherwise  be  entitled  fo 
nonrecognilion. 
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(2)  Nonrecognition  transfers.  A 
nonrecognition  transfer  includes,  but  is 
not  limited  to,  a  gift,  a  transfer  by 
reason  of  death,  a  distribution  to  a 
beneficiary  by  a  trust  or  estate  (other 
than  a  distribution  to  which  section 
643(e)(3)  applies),  and  a  transfer  in 
which  gain  or  loss  is  not  fully  recognized 
pursuant  to  any  of  the  following 
provisions:  Sections  311(a).  332.  336(e). 
337.  351.  354.  355,  361,  721,  731.  852(b)(6). 
1036.  and  1041. 

(3)  Application  of  section  to  transfer 
of  stock  of  a  pedigreed  QEF.  This 
section  does  not  apply  to  a 
nonrecognition  transfer  of  stock  of  a 
pedigreed  QEF.  The  following  example 
illustrates  the  rule  of  this  paragraph 
(aK3). 

Example.  X  is  a  U.S.  person  that  is  a 
shareholder  of  FC.  a  corporation.  FC  owns  all 
the  stock  of  FS.  Both  FC  and  FS  are  pedigreed 
QEFs  with  respect  to  X.  Pursuant  to  a  plan  of 
complete  liquidation,  satisfying  the 
requirements  of  section  332,  FS  distributes  all 
its  assets  and  liabilities  to  FC.  No  gain  or  loss 
will  be  recognized  to  FC,  FS,  or  X  under 
section  1291(f)  or  1297(b)(5). 

(b)  Recognition  of  gain  or  loss — (1)  In 
general.  Unless  otherwise  provided  in 
paragraph  (c)  of  this  section,  a 
shareholder  recognizes  gain  on  any 
direct  or  indirect  disposition  of  stock  of 
a  section  1291  fund  in  accordance  with 
the  rules  of  §  1.1291-3.  without  regard  to 
whether  the  disposition  is  a  result  of  a 
nonrecognition  transfer  as  defined  in 
paragraph  (a)(2)  of  this  section. 

(2)  Coordination  with  other 
recognition  provisions.  A  direct  or 
indirect  disposition  of  stock  which  an 
exception  to  the  gain  recognition  rule  of 
paragraph  (b)(1)  of  this  section  applies 
will  nevertheless  be  a  disposition 
taxable  under  §  1.1291-3  if  the  gain  must 
be  recognized  pursuant  to  another 
provision  of  the  Code  or  regulations.  For 
coordination  with  section  367,  see 
paragraph  (d)(1)  of  this  section. 

(3)  No  recognition  of  loss.  This  section 
does  not  permit  or  require  the 
recognition  of  loss  on  a  direct  or  indirect 
disposition  of  stock  of  a  section  1291 
fund  if  such  loss  would  not  otherwise  be 
recognized  under  another  section  of  the 
Code  or  regulations.  For  the  effect  on  the 
holding  period  of  a  disposition  resulting 
from  a  nonrecognition  transfer  that 
would  be  subject  to  the  gain  recognition 
rule  but  for  the  fact  that  a  loss  is 
realized,  see  paragraph  (b)(5)  of  this 
section. 

(4)  Special  basis  rules — (i)  Direct 
shareholders.  If  the  gain  recognition  rule 
of  paragraph  (b)(1)  of  this  section 
applies  to  a  nonrecognition  transfer  in 
which  a  direct  shareholder  transfers 
stock  of  a  section  1291  fund,  proper 
adjustment  is  made  to  the  basis  of  such 


stock  in  the  hands  of  the  transferee,  as 
well  as  to  the  basis  of  the  property,  if 
any,  received  by  the  shareholder  in  the 
transaction. 

(ii)  Indirect  shareholders.  If  the  gain 
recognition  rule  of  paragraph  (b)(1)  of 
this  section  applies  to  a  disposition  by 
an  indirect  shareholder  that  results  from 
a  nonrecognition  transfer,  the 
shareholder's  adjusted  basis  of  the  stock 
or  other  property  owned  directly  by  the 
shareholder  through  which  ownership  of 
the  section  1291  fund  is  attributed  to  the 
shareholder  is  increased  by  the  amount 
of  gain  recognized  by  the  shareholder.  In 
addition,  solely  for  purposes  of 
determining  the  subsequent  treatment 
under  the  Code  and  regulations  of  a 
direct  or  indirect  shareholder  of  the 
stock  of  the  section  1291  fund  treated  as 
disposed  of,  the  adjusted  basis  of  the 
actual  owner  of  the  stock  of  the  section 
1291  fund  is  increased  by  the  amount  of 
gain  recognized  by  the  shareholder, 
(iii)  Stock  acquired  by  reason  of 
death.  Unless  all  of  the  gain  is 
recognized  to  a  shareholder  (the 
decedent)  pursuant  to  paragraph 
(c)(2)(iii)(B)  of  this  section,  the  basis  of 
stock  received  on  the  death  of  the 
decedent  by  the  decedent's  estate  (other 
than  a  foreign  estate  within  the  meaning 
of  section  7701(a)(3)),  or  directly  by 
another  U.S.  person,  is  the  lower  of  the 
fair  market  value  or  adjusted  basis  of 
the  transferred  stock  in  the  hands  of  the 
shareholder  immediately  before  death.  If 
gain  is  recognized  by  the  decedent,  the 
decedent's  adjusted  basis  of  the  stock  of 
the  section  1291  fund  is  increased  by  the 
gain  recognized  with  respect  thereto. 

(iv)  Assets  distributed  in  certain 
subsidiary  liquidations.  The  bases  of  the 
assets  of  a  section  1291  fund  distributed 
to  an  60  percent  corporate  distributee 
(within  the  meaning  of  section  337(c)).  in 
complete  liquidation  of  the  section  1291 
fund  pursuant  to  section  332,  is 
increased  by  the  amount  by  which  the 
gain  recognized  by  the  shareholder 
exceeds  the  amount  that  would  have 
been  taxed  as  a  divident  under  section 
367(b).  Except  as  otherwise  provided  in 
this  paragraph  (b)(4)(iv),  the  adjusted 
basis  of  each  distributed  asset  is 
increased  (but  not  in  excess  of  its  fair 
market  value]  by  a  pro  rata  portion  of 
the  excess  described  in  the  preceding 
sentence,  based  on  the  realized  but 
unrecognized  gain  with  respect  to  such 
asset  relative  to  the  realized  but 
unrecognized  gain  with  respect  to  all 
distributed  assets.  For  purposes  of  the 
preceding  sentence,  money  is  not 
treated  as  an  asset.  The  adjusted  basis 
of  a  receivable  may  not  be  increased 
pursuant  to  this  paragraph  (b)(4)(iv)  to 
an  amount  that  exceeds  the  receivable's 
face  amount. 


(5)  Special  holding  period  rule  for 
transfers  subject  to  gain  recognition 
rule.  If  a  loss  is  realized  on  a  direct  or 
indirect  disposition  of  slock  of  a  section 
1291  fund  in  a  transaction  in  which  any 
gain,  if  realized,  would  have  been 
recognized  under  this  section,  the 
shareholder's  holding  period  for  stock 
received  in  the  transaction,  if  any,  as 
well  as  the  transferee's  holding  period  of 
the  transferred  stock,  begins  on  the  day 
after  the  disposition,  but  only  for 
purposes  of  applying  sections  1291 
through  1297  to  the  shareholder  or  the 
transferee  with  respect  to  such  stock,  as 
appropriate. 

(c)  Exceptions  to  general  rule — (1) 
Transfer  of  section  1291  fund  stock  for 
PFIC  stock.  Gain  is  not  recognized  on  a 
direct  or  indirect  disposition  of  stock  of 
a  section  1291  fund  that  results  from  a 
nonrecognition  transfer  if  in  the  transfer, 
stock  of  the  section  1291  fund,  or  an 
interest  in  another  person  that  causes 
the  shareholder  to  be  an  indirect 
shareholder,  is  exchanged  solely  for 
either — 

(i)  Stock  of  the  same  or  another 
corporation  that  either  qualifies  under 
section  1296(a]  as  a  PFIC  for  its  taxable 
year  that  includes  the  day  after  the 
nonrecognition  transfer  or  is  the 
acquiring  corporation  in  a  section 
368(a)(l)(F]  reorganization;  or 

(ii)  An  interest  m  another  person  that 
owns  directly  or  indirectly  stock  of  the 
transferred  section  1291  fund  or  of 
another  PFIC,  but  only  to  the  extent  (by 
value)  that  the  shareholder  is  treated 
under  §  1.1291-l(b){8)  as  owning  after 
the  transfer  at  least  as  great  an  interest 
in  the  section  1291  fund  or  other  PFIC 
that  the  indirect  shareholder  owned 
before  the  transfer.  Stock  in  another 
PFIC  owned  before  the  transfer  is  not 
taken  into  account  for  purposes  of  the 
preceding  sentence.  For  the  definition  of 
an  indirect  disposition,  see  generally 
§  1.1291-3(e)(2). 

(2)  Transfer  to  U.S.  person— ())  In 
general.  Unless  otherwise  provided,  a 
shareholder  does  not  recognize  gain  on 
a  direct  or  indirect  disposition  of  stock 
of  a  section  1291  fund  that  results  from  a 
nonrecognition  transfer  if  immediately 
after  the  transfer  such  stock  is  owned  or 
considered  owned  by  a  U.S.  person  (U.S. 
transferee),  provided  that — 

(A)  The  basis  of  the  stock  that  is  the 
subject  of  the  disposition,  in  the  hands 
of  its  actual  owner  immediately  after  the 
transfer,  is  no  greater  than  the  basis  of 
such  stock  in  the  hands  of  its  actual 
owner  immediately  before  the  transfer; 

(B)  The  U.S.  transferee's  holding 
period  for  the  transferred  stock  is  at 
least  as  long  as  the  holding  period  of  the 
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shareholder  immediately  before  the 
transfer;  and 

(C)  The  aggregate  ownership 
(determined  under  §  1.1291-l(b){8))  of 
the  shareholder  and  the  U.S.  transferee 
immediately  after  the  transfer 
(determined  without  regard  to  stock  held 
by  the  U.S.  transferee  prior  to  the 
transfer)  is  the  same  as  or  greater  than 
the  shareholder's  proportionate 
ownership  immediately  before  the 
transfer. 

This  paragraph  (c)(2)  does  not  apply 
to  a  transfer  to  a  partnerhsip,  S 
corporation,  trust  or  estate.  For  those 
rules,  see  paragraph  (c)(3)  of  this 
section. 

(ii)  Transitory  ownership.  Gain  is  not 
recognized  to  a  domestic  corporation 
that  is  a  party  to  a  reorganization  within 
the  meaning  of  section  358(b)  if, 
pursuant  to  a  plan  of  reorganization,  the 
corporation  acquires  stock  of  a  PFIC 
that  is  a  party  to  the  reorganization  in 
exchange  for  the  domestic  corporation's 
assets,  and  transfers  the  PFIC  stock 
under  section  361(c)  to  a  shareholder 
that  is  a  U.S.  person  in  exchange  for  the 
shareholder's  stock  of  the  domestic 
corporation. 

(iii)  Transfer  by  reason  of  death — (A) 
In  general.  Except  as  provided  in 
paragraph  (c)(2)(iii)(B)  of  this  section, 
gain  is  not  recognized  to  a  shareholder 
upon  a  disposition  of  stock  of  a  section 
1291  fund  that  results  from  a 
nonrecognition  transfer  to  the 
shareholder's  dom.estic  estate  or  directly 
to  another  U.S.  person  upon  the  death  of 
the  shareholder. 

(B)  Exception.  Gain  is  recognized  to  a 
shareholder  on  the  transfer  of  stock  of  a 
section  1291  fund  to  the  shareholder's 
domestic  estate  that  either — 

[1]  has  a  foreign  beneficiary;  or 

(2)  establishes  a  trust  to  which  the 
stock  of  the  section  1291  fund  may  be 
transferred  under  the  terms  of  the  will. 

(iv)  Section  355  distribution  of  stock 
of  section  1291  fund.  Gain  is  not 
recognized  to  a  shareholder  that  is  the 
distributing  corporation  upon  a  direct  or 
indirect  disposition  of  stock  of  a  section 
1291  fund  that  results  from  the 
distribution  of  stock  of  a  controlled 
corporation  to  another  U.S.  person  (the 
distributee)  in  a  transaction  qualifying 
under  section  355(a)  if  the  distributee  is 
a  shareholder  with  respect  to  such  stock 
immediately  after  the  distribution.  The 
distributee  in  such  a  transaction  takes  a 
holding  period  in  the  stock  of  the 
controlled  corporation  equal  to  the 
longer  of  the  holding  period  determined 
under  section  1223(1)  or  the  distributing 
corporation's  holding  period  of  the  stock 
of  the  controlled  corporation.  If  the 
controlled  corporation  is  itself  the 
section  1291  fund,  the  distributee  in  such 
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a  transaction  takes  a  basis  in  the  stock 
of  the  controlled  corporation  equal  to 
the  lesser  of  the  adjusted  basis 
determined  under  section  358  or  the 
distributing  corporation's  adjusted  basis 
of  the  stock  of  the  controlled 
corporation  immediately  prior  to  the 
distribution. 

(v)  Gifts  incurring  gift  tax.  If  a 
shareholder  makes  a  gift  of  stock  of  a 
section  1291  fund  to  a  U.S.  person  and 
thereby  incurs  gift  tax,  the  shareholder 
will  not  recognize  gain,  but  will  be  liable 
for  the  deferred  tax  amount  as  if  the 
shareholder  recognized  gain  in  the 
amount  of  the  gift  tax  that  is  added  to 
the  basis  of  the  transferred  stock  under 
section  1015(d).  The  adjusted  basis  of 
the  transferred  stock  may  only  be 
increased,  to  the  extent  provided  in 
section  1015(d),  by  the  amount  of  gift  tax 
paid.  The  following  example  illustrates 
the  rule  of  this  paragraph  (c)(2)(v). 

Example.  M.  a  U.S.  person,  purchased  1.000 
shares  of  NQF.  a  PFIC.  on  December  31. 1989. 
M  did  not  elect  to  treat  NQF  as  a  QEF.  M 
gave  the  NQF  stock  to  her  daughter.  H,  also  a 
U.S.  person,  on  December  31,  1993.  M  paid 
SlOOx  of  gift  tax.  As  provided  in  section 
1015(a)  and  (d)(6),  H's  adjusted  basis  in  the 
NQF  stock  is  M's  adjusted  basis,  increased 
by  S60x  of  gift  tax  paid.  As  a  result,  pursuant 
to  §  1.1291-6{c)(2)(v).  M  is  liable  for  the 
deferred  tax  amount  that  M  would  have 
owed  if  M  recognized  $60x  of  gain  on  a 
taxable  transfer  of  the  NQF  stock.  For 
purposes  of  calculating  the  deferred  tax 
amount,  the  $60x  is  allocated  over  Ms  four- 
year  holding  period,  with  the  deferred  tax 
amount  calculated  with  respect  to  the  $45x 
allocated  to  1991,  1992,  and  1993.  Other  than 
for  the  $60x  of  gift  tax  paid,  there  are  no 
further  adjustments  to  H's  basis  in  the  NQF. 

(vi)  Exception  inapplicable.  Paragraph 
(c)(2)  of  this  section  does  not  apply  to  a 
disposition  of  stock  of  a  section  1291 
fund  that  results  from  a  nonrecognition 
transfer  of  stock  of  a  section  1291  fund  if 
the  U.S.  transferee  is — 

(A)  An  organization  that  will  not  be 
subject  to  section  1291  and  these 
regulations  prusuant  to  §  1.1291-l(e) 
with  respect  to  that  section  1291  fund;  or 

(B)  A  trust,  including  a  testamentary 
trust  or  other  irrevocable  trust,  that  is 
not  a  grantor  trust  or  beneficiary-owned 
section  678  trust  to  which  paragraph 
(c)(3)(iv)  of  this  section  applies. 

(3)  Transfers  involving  pass-through- 
entities — (i)  Section  721  transfer  to 
partnership.  Gain  is  not  recognized  to  a 
shareholder  on  a  dispostion  of  stock  of  a 
section  1291  fund  that  results  from  a 
transfer  to  a  partnership  under  section 
721.  but  only  to  the  extent  that  the 
shareholder  is  treated  as  owning  such 
stock  immediately  after  the  transfer 
pursuant  to  §  1.1291-l(b)(8)(iii)(A). 

(ii)  Section  731  distribution  by 
parntership.  Gain  is  not  recongized  to  a 


partner  on  a  disposition  of  stock  of  a 
section  1291  fund  that  results  from  a 
distribution  under  section  731.  but  only 
to  the  extent  that  the  partner  is  treated 
as  owning  such  stock  immediately  after 
the  distribution  pursuant  to  §  1.1291- 
1(b)(8). 

(iii)  Transfer  to  S  corporation.  Gain  is 
not  recognized  to  a  shareholder  on  a 
disposition  of  stock  of  a  section  1291 
fund  that  results  from  a  transfer  to  an  S 
corporation  under  section  351.  but  only 
to  the  extent  that  the  shareholder  is 
treated  as  owning  such  stock 
immediately  after  the  transfer  pursuant 
to  §  1.1291-l(b)(8)(iii)(B). 

(iv)  Transfer  to  grantor  trust.  Gain  is 
not  recognized  on  a  disposition  of  stock 
of  a  section  1291  fund  that  results  from  a 
nonrecognition  transfer  to  a  trust  by  the 
grantor  of  the  trust  if  the  grantor  is 
treated  as  owning  the  portion  of  the 
trust  that  includes  both  the  income  and 
corpus  portions  of  the  stock  that  is 
disposed  of.  If  a  person  other  than  the 
grantor  is  treated  as  the  owner  of  the 
portion  of  a  beneficiary-owned  section 
678  trust  that  includes  the  income  and 
corpus  portions  of  the  stock  transferred 
to  the  trust,  that  person  is  treated  as 
acquiring  the  stock  by  gift  from  the 
grantor,  which  is  a  transfer  subject  to 
the  general  rules  of  this  section.  Stock 
owned  directly  or  indirectly  by  a  grantor 
of  a  grantor  trust  or  by  a  beneficiary  of  a 
beneficiary-owned  section  678  trust  will 
be  treated  as  transferred  by  the  grantor 
or  other  person  considered  the  owner 
thereof  for  purposes  of  this  section  at 
the  time  the  grantor  or  beneficiary  is  no 
longer  considered  the  owner  of  both  the 
income  and  corpus  portions  of  the  stock 
of  the  section  1291  fund.  For  special 
rules  applicable  to  a  grantor  or 
beneficiary -owned  section  678  trust,  see 
sections  671  through  679  and  the 
regulations  under  those  sections. 

(4)  Transfer  to  nonresident  alien 
spouse  who  files  Joint  return.  Gain  is  not 
recognized  on  a  disposition  of  stock  of  a 
section  1291  fund  that  results  from  a 
nonrecognition  transfer  to  the 
shareholder's  nonresident  alien  spouse 
who  has  made  the  election  under 
section  6013(g)  and  is  treated  as  a 
resident  for  purposes  of  chapter  1  of  the 
Code.  A  termination  of  the  election 
pursuant  to  section  6013(g)(4)  will  be 
treated  as  a  disposition  of  the  stock  by 
the  transferee  spouse  as  provided  in 
§  1.1291-3(b)(2). 

(d)  Special  rules — (1)  Section  367  or 
1492  transfer — (i)  Gain  recognition 
transfer.  If  the  gain  recognition  rule  of 
paragraph  (b)(1)  of  this  section  applies 
to  a  disposition  of  stock  of  a  section 
1291  fund  that  results  from  a  transfer 
with  respect  to  which  section  367  or 
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1492  requires  the  shareholder  to 
recognize  gain  or  include  an  amount  in 
income  as  a  distribution  under  section 
301.  the  gain  realized  on  the  transfer  is 
taxable  as  an  excess  distribution  as 
provided  in  §  1.1291-2  (e)(2).  The  excess. 
if  any,  of  the  amount  to  be  included  in 
income  pursuant  to  section  367(b)  over 
the  gain  realized  is  taxable  as  provided 
in  the  regulations  under  section  367(b). 

(ii)  Disposition  to  which  exception 
applies.  If  an  exception  to  the  gain 
recognition  rule  of  paragraph  (b)(1)  of 
this  section  applies  to  a  disposition  to 
which  section  367(b)  applies,  and 
section  36/(b)  requires  the  shareholder 
to  include  an  amount  in  income  as  a 
distribution  taxable  under  section  301, 
that  amount  is  an  excess  distribution 
taxable  as  provided  in  5  1.1291-2(e)(2). 

(2)  Taxable  year  of  disposition  by 
reason  of  death.  A  disposition  of  stock 
of  a  section  1291  fund  by  reason  of  a 
shareholder's  death,  to  which  the  gain 
recognit!(jfi  rule  of  paragraph  (b)(1)  or 
(c)(2)(iii)(B)  of  this  section  applies,  will 
be  treated  as  a  disposition  by  the 
shareholder  effected  immediately  before 
death  and  taxable  to  the  shareholder  in 
the  shareholder's  last  taxable  year. 

(3)  Section  643(e)(3)  election.  An 
election  by  a  foreign  estate  or  trust 
under  section  643(e)(3)  will  not  apply  to 
stock  of  a  section  1291  fund  distributed 
to  a  U.S.  person  if  the  gain  recognized 
by  reason  of  the  election  is  not  taxable 
in  the  United  States. 

(e)  Receipt  of  nongualifying  property. 
If  a  nonrecognition  transfer  results  in.a 
disposition  of  stock  of  section  1291  fund 
to  which  an  exception  to  the  gain 
recognition  rule  of  paragraph  (b)(1)  of 
this  section  would  apply  but  for  the  fact 
that  the  property  received  in  the  transfer 
includes  money  or  property 
(nonqualifying  property)  in  addition  to 
property  permitted  to  be  received 
pursuant  to  the  paragraph  (c)  of  this 
section,  gain  is  recognized  only  to  the 
extent  of  the  nonqualifying  property.  If 
such  nonqualifying  property  is  treated 
as  a  distribution  by  the  section  1291 
fund  under  otherwise  applicable 
provisions  of  the  Code,  the  distribution 
will  be  taxable  on  an  excess  distribution 
as  provided  in  §  1.1291-2(e)(2). 

(f)  Examples.  The  following  examples 
illustrate  the  operation  of  this  section. 

Example  1.  A  is  a  shareholder  of  PFIC.  a 
corporation  organized  under  the  laws  of 
Country  X.  PFIC  is  a  section  1291  fund  with 
respect  to  A.  To  avoid  expropriation  of  the 
assets  of  PFIC  by  the  government  of  Country 
X.  PFIC's  management  has  decided  to 
relocate  to  Country  Y.  To  effect  the 
relocation.  PFIC  adopted  a  plan  of 
reorganization  pursuant  to  which  PFIC  will 
transfer  all  of  its  assets  to  Newco,  a  newly 
organized  Country  Y  corporation,  in 


exchange  for  Newco  stock  and  the 
assumption  of  PFIC's  liabilities  in  a 
transaction  that  will  qualify  as  a 
reorganization  described  in  section 
368(a)(l)(F}  PFIC  will  distribute  the  Newco 
stock  to  its  shareholders  in  exchange  for  its 
stock.  A  will  transfer  all  of  its  PFIC  stock  in 
exchange  for  Newco  stock  of  equal  value.  A 
will  not  recognize  gain  on  the  transfer  of  PFIC 
slock  in  exchange  for  Newco  stock  pursuant 
to  section  354  and  §  1.1291-6  (c)(l)(i),  and  the 
days  in.A's  holding  period  of  the  Newco 
stock  will  retain  the  prePFlC  and  prior  PFIC 
character  of  the  days  in  A's  holding  period  of 
the  PFIC  stock  pursuant  to  5  1.1291-l(h)(7). 
See  S  1.1291-l(b)(l)(ii). 

Example  2.  X  is  a  domestic  corporation 
that  owns  75  percent  of  F,  a  foreign 
corporation  that  is  not  a  PFIC.  F  owns  100 
percent  of  th  stock  of  FS,  a  PFIC.  X  is  treated 
under  S  1.1291-l(b)(8Mii)(A)  as  owning  75 
percent  of  the  stock  of  FS.  X  has  not  elected 
under  section  1295  to  treat  FS  as  a  QEF.  FC,  a 
foreign  corporation,  will  acquire  substantially 
all  the  assets  of  F  in  exchange  for  FC  stock 
and  the  assumption  of  the  liabilities  of  F  in  a 
transaction  that  will  qualify  as  a 
reorganization  described  in  section  366 
[a)(l)(C).  FC  never  qualified  as  a  PFIC  and 
will  not  qualify  as  a  PFIC  at  the  beginning  of 
the  day  after  the  transaction.  F  will  distribute 
the  FC  stock  to  its  shareholders  in  exchange 
for  their  F  stock.  X  will  transfer  all  its  F  stock 
to  F  in  exchange  for  FC  stock  of  equal  value. 
After  the  reorganization,  X  will  hold  49 
percent  of  the  outstanding  FC  stock,  and 
therefore  will  no  longer  be  treated  uner 
§  1.1291-l(b)(8)(ii)(A)  as  owning  stock  of  FS. 
Pursuant  to  §§  1.1291-6(b)(l)  and  1.1291- 
3(e)(1).  X  will  be  taxed  on  the  indirect 
disposition  of  the  FS  stock. 

Example  3.  X,  a  domestic  corporation, 
owns  stock  of  PFIC,  a  corporation  that  is  a 
section  1231  fund  with  respect  to  X.  Pursuant 
to  a  plan  of  reorganization,  X  will  transfer  to 
FC.  a  foreign  corporation,  substantially  all  of 
its  assets  in  exchange  for  FC  voting  stock  and 
FCs  assumption  of  the  liabilities  of  X  in  a 
transaction  that  will  qualify  as  a 
reorganization  described  in  section 
368(a)(1)(C).  It  is  assumed  that  the 
transaction  is  not  taxable  under  section 
367(a)  (including  section  367(a)(5)).  X  will 
distribute  the  FC  stock  to  its  shareholders  in 
exchange  for  their  X  stock.  FC  is  not  a  PFIC 
and  will  not  qualify  as  a  PFIC  for  the  taxable 
year  that  includes  the  day  af'er  the  transfer. 
In  addition,  after  the  reorganization,  no  U.S. 
person  will  own  50  percent  or  more  of  FC. 
Pursuant  to  §  1.1291-6(b)(l).  section  361(a) 
will  not  apply  to  X's  transfer  of  the  PFIC 
stock  to  FC.  X  therefore  will  recognize  the 
gain  realized  on  the  transfer  or  the  stock  of 
PFIC  The  gain  will  be  taxed  to  X  as  an 
excess  distribution  pursuant  to  §  1.1291-3. 

Example  4.  X.  a  domestic  corporation, 
satisfies  the  stock  ownership  requirements 
specified  in  section  332(b)  with  respect  to 
PFIC.  a  corporation  that  is  a  section  1291 
fund  with  respect  to  X.  Pursuant  to  a  plan  of 
complete  liquidation.  PFIC  will  distribute  all 
its  assets  and  liabilities  to  X  in  exchange  for 
its  stock  and  liquidate.  Fhirsuanf  to  J  1.1291- 
6(b)(1)  and  (d)(l)(i),  section  332(a)  will  not 
apply  to  the  complete  liquidation  of  PFIC.  X 
therefore  will  recognize  gain  on  the 


disposition  of  the  stock  of  PFIC  which  gHin 
will  be  taxed  as  ho  excess  distribution 
pursuant  to  §  1  12yi-3.  The  adjusted  basis  of 
the  assets  of  X  wil!  be  increased  as  provided 
in  S  1.1291-6(bK4)(iv). 

Example  5.  USP,  a  domestic  corporation, 
owns  all  the  stock  of  USS,  also  a  domestic 
corporation.  USS  owns  stock  of  FS,  a 
corporation  that  is  a  section  1291  fund  with 
respect  to  USS.  Pursuant  to  a  plan  of 
reorganization  that  will  qualify  under  section 
368(al(lHC).  USS  will  transfer  substantially 
all  its  assets  to  FC.  a  PFIC.  in  exchange  for 
FC  stock  and  the  assumption  by  FC  of  the 
liabilities  of  USS.  USS  will  transfer  the  FC 
stock  to  USP  in  exchange  for  its  stock. 
Pursuant  to  |  1.1291 -6(c)(1).  section  361 
applies  to  USS's  transfer  to  FC  of  the  FS 
stock.  As  provided  in  §  1.1291-6(c)(2)(ii).  USS 
will  not  recognize  any  gain  on  the  transfer  of 
the  FC  stock  to  USP  in  exchange  for  its  stock. 

Example  &  A.  a  U.S.  person,  owns  all  the 
stock  of  FC,  a  corporation  that  is  both 
controlled  foreign  corporation  and  a  section 
1291  fund  with  respect  to  A.  Pursuant  to  a 
reorganization  plan,  FC  will  transfer  all  its 
assets  to  F.  a  foreign  corporation  that  is  a 
PFIC  but  not  a  controlled  foreign  corporation 
after  the  transfer,  in  exchange  for  F  stock  and 
the  assumption  of  FCs  liabilities  in  a 
transaction  that  will  qualify  as  a 
reorganization  described  in  section 
368(a)(1)(C).  FC  will  distribute  the  F  stock  to 
A  in  exchange  for  As  FC  stock.  A  will  not 
recognize  gain  on  the  transfer  of  FC  stock  in 
exchange  for  F  stock  pursuant  to  section  354 
and  §  1.1291 -6(c)(1).  However,  the  regulations 
under  section  367(b)  require  A  to  include  a 
certain  amount  in  gross  income  as  a 
distribution  taxable  under  section  301.  As 
provided  in  1 1.1291-6(d)(l)(ii).  A  will  treat 
that  amount  as  an  excess  distribution  taxable 
as  provided  in  §  1.1291-2(e)(2). 

Example  7.  M.  a  U.S.  person,  purchased  100 
shares  of  the  stock  of  NQF  on  December  31. 
1989,  for  $100.  NQF  is  a  corporation  that  is  a 
section  1291  fund  with  respect  to  M.  On 
January  1, 1992,  when  the  100  shares  of  NQF 
stock  had  a  fair  market  value  of  $200,  M 
transferred  its  NQF  stock  to  P.  a  domestic 
partnership,  of  which  M  and  N,  also  a  U.S. 
person,  are  equal  partners.  After  the  transfer 
to  P,  M  will  be  considered  to  own  only  50 
shares  of  the  NQF  stock  pursuant  to  §  1.1291- 
l(b)(8)(iii)(A),  notwithstanding  that  gain 
recognized  with  respect  to  all  100  shares 
would  be  allocated  to  M  pursuant  to  section 
704(c).  M  therefore  is  taxable  on  the 
disposition  of  50  shares  of  NQF  stock  in 
accordance  with  S  1.1291-6(c)(3)(i). 

(g)  Reporting  requirements  for 
transfers  entitled  to  nonrecognition 
treatment  under  this  section.  If  an 
exception  to  the  gain  recognition  rule  of 
paragraph  (b)(1)  of  this  section  applies 
wholly  or  partly  to  a  disposition  of  stock 
of  a  section  1291  fund  that  results  from  a 
nonrecognition  transfer,  the  shareholder 
must  provide  the  following  information 
in  an  attachment  to  Form  8621.  which 
must  be  filed  with  the  shareholder's 
federal  income  tax  return  for  the  taxable 
year  in  which  the  transfer  occurs: 
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(1)  A  complete  description  of  the 
transfer,  including  a  complete 
description  of  the  stock,  securities  or 
other  property  received  directly  or 
indirectly  in  the  transfer. 

(2)  The  name,  address,  and  taxpayer 
identification  number  (if  available)  of 
the  transferor  and  transferee  of  the 
transferred  property. 

(3)  A  statement  citing  the  applicable 
exception  to  the  gain  recognition  rule 
and  stating  why  the  exception  is 
applicable. 

(h)  Transfers  involving  QEF stock.  For 
rules  concerning  the  effect  of  a  transfer 
of  stock  of  a  QEF  on  the  section  1295 
election,  see  §  1.12P.=i-i 

§  1.1291-7     Section  1291(e)  rules  similar  to 
section  1246.  (Reserved! 

§  1.1291-8     Mark-lo-market  election  by 
reguiated  Investment  companies. 

(a)  In  general.  To  the  extent  provided 
in  this  section,  a  regulated  investment 
company  within  the  meaning  of  section 
851(a)  (RIC)  may  elect  to  mark  to  market 
all  the  stock  of  section  1291  funds  of 
which  the  RIC  is  a  shareholder  at  the 
close  of  the  first  taxable  year  of  the  RIC 
for  which  the  election  is  effective  and  of 

'  each  succeeding  taxable  year. 

(b)  Effect  of  election— (\)  Recognition 
of  gain.  On  the  last  day  of  each  taxable 
year  of  the  RIC  to  which  an  election 
under  this  section  applies,  the  RIC 
recognizes  as  gain  the  excess,  as  of  the 
last  business  day  of  the  taxable  year,  of 
the  fair  market  value  of  each  share  of 
stock  of  a  section  1291  fund  over  the 
actual  owner's  adjusted  basis  in  that 
share  (mark-to-market  gain). 

(2)  Treatment  of  gain— [i]  In  general. 
Except  as  otherwise  provided  in  this 
paragraph  (b)(2).  mark-to-market  gain  is 
treated  as  an  excess  distribution 
resulting  from  a  disposition,  taxable  as 
provided  in  §  1.1291-2(e)(2). 

(ii)  Sections  851fbJ(3)  and  4982.  For 
purposes  of  section  851(b)(3),  mark-to- 
market  gain  is  treated  as  gain  derived 
from  securities  held  for  not  less  than 
three  months.  For  purposes  of  section 
4982,  mark-to-market  gain  is  treated  in 
the  same  manner  as  foreign  currency 
gain  which  is  attributable  to  a  section 
988  transaction  under  section  4982(e)(5). 

(3)  No  recognition  of  loss.  An  election 
under  this  section  will  not  result  in  the 
recognition  of  any  loss  not  otherwise 
recognized  under  the  Code. 

(4)  Adjustment  to  basis— [\]  Stock 
held  directly.  The  adjusted  basis  of  a 
share  of  stock  of  a  section  1291  fund 
owned  directly  by  a  RIC  is  increased  by 
the  amount  of  mark-to-market  gain 
recognized  under  this  section  with 
respect  to  that  share. 
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(ii)  Stock  held  indirectly.  If  a  RIC  is  an 
indirect  shareholder  of  a  section  1291 
fund,  the  RIC's  adjusted  basis  of  the 
stock  or  other  property  owned  directly, 
through  which  ownership  of  a  share  of 
stock  of  the  section  1291  fund  is 
attributed  to  the  RIC.  is  increased  by  the 
amount  of  mark-to-market  gain 
recognized  by  the  RIC  with  respect  to 
such  share.  In  addition,  solely  for 
purposes  of  determining  the  subsequent 
treatment  of  the  RIC  with  respect  to 
such  share  under  this  title,  the  adjusted 
basis  of  the  actual  owner  of  the  share  is 
increased  by  the  amount  of  mark-to- 
market  gain  recognized  by  the  RIC 
under  this  section  with  respect  to  the 
share. 

(5)  Holding  period.  For  purposes  of 
sections  1291  through  1297  and  the 
regulations  under  those  sections,  if  an 
election  under  this  section  applies  to 
any  taxable  year  of  a  RIC.  a  new 
holding  period  of  each  share  of  stock  of 
a  section  1291  fund  begins  on  the  first 
day  of  the  next  taxable  year.  This 
paragraph  (b)(5)  applies  whether  or  not 
there  was  mark-to-market  gain  with 
respect  to  that  share  in  the  taxable  year. 
This  paragraph  (b)(5)  does  not  apply, 
however,  to  prior  taxable  years  for  stock 
that  is  discovered  stock  in  the  current 
shareholder  year,  as  provided  in 
paragraph  (e)  of  this  section. 

(6)  Treatment  under  section  1291. 
Except  as  otherwise  provided  in  this 
section,  an  election  under  this  section 
has  no  effect  on  the  manner  in  which  an 
excess  distribution  is  determined  or 
taxed.  Thus,  a  RIC  that  makes  the 
election  under  this  section  is  taxable  as 
provided  in  section  1291  and  these 
regulations  with  respect  to  any  direct  or 
indirect  distribution  from  any  section 
1291  fund  and  any  direct  or  indirect 
disposition  of  stock  of  any  section  1291 
fund. 

(7)  Coordination  with  subpart  F.  If  a 
RIC  is  a  U.S.  shareholder  of  a  controlled 
foreign  corporation  (CFC),  both  as 
defined  in  section  904(d)(4).  that  also  is 
a  section  1291  fund,  sections  951  through 
964  apply  with  respect  to  the  taxation  of 
the  RIC  on  the  income  of  such 
corporation  before  the  determination  of 
the  amount  of  gain  to  be  recognized 
under  this  section.  Mark-to-market  gain 
is  not  foreign  personal  holding  company 
income  within  the  meaning  of  section 
954(c). 

(8)  Transition  rule — (i)  In  general.  A 
RIC  that  makes  the  election  under  this 
section  for  its  first  taxable  year  ending 
after  [INSERT DATE  THIS 
DOCUMENT  IS  PUBLISHED  ASA 
FINAL  REGULATION]  must  recognize 
as  of  the  beginning  of  that  year  the 
excess  of  the  fair  market  value  of  each 
share  of  stock  of  a  section  1291  fund 


over  the  actual  owner  s  adjusted  basis 
in  that  share  and  pay  the  interest  charge 
described  in  paragraph  (b)(8)(iii)  of  this 
section.  The  transition  rule  of  this 
paragraph  (b)(8)  applies  only  to  stock  of 
section  1291  funds  owned  or  considered 
owned  by  the  RIC  under  S  1. 1291-1  (b)(8) 
as  of  the  beginning  of  that  first  taxable 
year.  The  fair  market  value  of  each 
share  of  stock  is  determined  as  of  the 
close  of  the  immediately  preceding 
taxable  year.  No  losses  may  be 
recognized, 

(ii)  Treatment  of  gain.  The  gain 
recognized  by  the  RIC  under  paragraph 
(b)(8)(i)  of  this  section  is  included  in 
gross  income  as  ordinary  income  of  the 
RIC  in  the  taxable  year  of  the  election, 
(iii)  Nondeductible  interest  charge.  A 
RIC  that  recognizes  gain  under 
paragraph  {b)(8)  of  this  section  will  pay 
the  interest  charge  determined  under 
this  paragraph  (b)(8)(iii).  The  interest 
charge  is  determined  in  the  same 
manner  that  the  aggregate  amount  of 
interest  defined  in  S  1.1291-4(d)(l)  is 
determined,  except  that  such 
determination  is  based  on  hypothetical 
aggregate  increases  in  taxes  (defined  in 
§  1.1291-4(c)(5)).  For  purposes  of  the 
immediately  preceding  sentence,  the 
hypothetical  aggregate  increases  in 
taxes  are  calculated  using  the  highest 
rate  of  fax  in  effect  under  section  1  or 
section  11  in  each  of  the  prior  PFIC 
years  in  the  holding  period  of  the  share 
of  stock  (determined  without  regard  to 
the  rate  otherwise  applicable  to  the  RIC 
or  to  its  shareholders  for  any  such  year). 
The  interest  paid  by  the  RIC  under  this 
paragraph  (b)(8)(iii)  is  not  deductible  for 
purposes  of  this  title,  notwithstanding 
any  other  provision  of  the  Code. 

(iv)  Adjustment  to  basis  and  holding 
period.  For  the  adjustments  to  basis  of 
stock  with  respect  to  which  gain  is 
recognized  under  this  paragraph  (b)(8), 
see  paragraph  (b)(4)  of  this  section.  If 
the  transition  rule  of  this  paragraph 
(b)(8)  applies  to  a  RIC,  a  new  holding 
period  of  each  share  of  stock  of  a 
section  1291  fund  begins  on  the  first  day 
of  the  first  taxable  year  ending  after 
[INSER  T  DA  TE  THIS  DOCUMENT  IS 
PUBLISHED  AS  A  FINAL 
REGULATION],  without  regard  to 
whether  gain  was  recognized  with 
respect  to  each  such  share. 

(c)  Eligible  RIC.  A  RIC  may  take  the 
election  under  this  section  only  if  it  is  an 
open-end  RIC  or  a  closed-end  RIC  the 
net  asset  value  of  which  is  determined 
and  published  in  ^  publication  of 
general  circulation  no  less  frequently 
than  weekly. 

(d)  Definitions— {1}  Open-end  RIC.  A 
RIC  is  an  open-end  RIC  if  the  RIC  is 
offering  for  sale  or  has  outstanding  any 
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redeemable  security,  as  defined  in 
section  2(a)(32)  of  the  Investment 
Company  Act  of  1940,  of  which  it  is  the 
issuer. 

(2)  Closed-end  RIC.  A  RIC  is  a  closed- 
end  RIC  if  it  is  not  an  open-end  RIC  as 
defined  in  paragraph  (d)(1)  of  this 
section. 

(3)  Fair  market  value.  The  fair  market 
value  of  a  share  of  stock  is  the  fair 
market  value  of  such  share  established 
for  purposes  of  determining  the  RICs 
net  asset  value. 

(e)  Special  election  for  PFIC  stock 
held  in  prior  years — (1)  In  general.  If  a 
RIC  that  is  a  shareholder  of  a  section 
1291  fund  in  the  current  shareholder 
year  failed  to  apply  a  mark-to-market 
election  under  this  section  to  such  stock 
in  a  prior  taxable  year  for  either  of  the 
reasons  described  in  (his  paragraph 
(eMl).  the  RIC  may  apply  the  special 
gain  recognition  rule  set  forth  in 
paragraph  {e)(2)  of  this  section  tcrsuch 
stock  (discovered  stock): 

(i)  The  RIC  has  not  previously  made  a 
timely  election  under  this  section 
because  it  reasonably  believed  in  all 
prior  years  that  it  was  not  a  shareholder 
of  any  PFIC  (other  than  a  PFIC  that  was 
a  pedigreed  QEF  as  to  the  RIC  in  such 
prior  years)  at  the  close  of  such  prior 
'years;  or 

(ii)  The  RIC  previously  made  a  timely 
election  under  this  section  but  did  not 
recognize  mark-to-market  gain  with 
respect  to  the  section  1291  fund  in  prior 
years  because,  prior  to  the  current 
shareholder  year,  the  RIC  reasonably 
believed  that  the  issuer  of  such 
discovered  stock  was  not  a  PFIC. 

(2)  Effect  of  election.  If  a  RIC 
described  in  paragraph  (e)(l}  of  this 
section  makes  the  election  under  this 
paragraph  (e),  the  RIC  is  required  to 
recognize  gain  and  pay  interest  as 
provided  in  this  paragraph  (e){2). 

(i)  The  RIC  must  include  in  income  in 
the  current  shareholder  year  the  sum  of 
mark-to-market  gains  that  would  have 
been  recognized  with  respect  to 
discovered  stock  in  taxable  years  of  the 
RIC  beginning  v«th  the  initial  taxable 
year  and  continuing  through  the  current 
shareholder  year  (determined  as  if  the 
RIC  had  made  an  election  under  this 
section  in  the  initial  year).  For  purposes 
of  the  preceding  sentence,  the  initial 
taxable  year  is  the  later  of  the  RICs 
taxable  year  that  includes  [IMSERT 
D.\  TE  THIS  DOCUMENT  IS 
PUBLISHED  AS  A  FINAL 
REGULATION],  or  the  taxable  year  in 
which  the  RIC  first  acquired  the 
discovered  stock. 

(ii)  The  RIC  must  pay  an  interest 
charge  computed  as  follows: 

(A)  If  the  mark-to-market  gain 
described  in  paragraph  (eK2)(i)  includes 


gain  that  would  have  been  eligible  for 
the  transition  rule  in  paragraph  (b)(8)  of 
this  sectioa  the  interest  charge  with 
respect  to  such  gain  is  the  interest 
charge  determined  under  paragraph 
(b)(8)(iii)  of  this  section,  plus  any 
additional  interest  determined  for  the 
period  beginning  on  the  due  date  of  the 
return  for  the  taxable  year  (determined 
without  regard  to  extensions)  that 
includes  [INSERT DATE  THIS 
DOCUMENT  IS  PUBLISHED  ASA 
FINAL  REGULATION]  and  ending  on 
the  due  date  of  the  return  for  the  current 
shareholder  year  (without  regard  to 
extensions)  by  applying  the  rates  and 
method  applicable  under  section  6621 
for  underpayments  of  tax  for  such 
period. 

(B)  The  interest  charge  with  respect  to 
any  other  mark-to-market  gain  is 
determined  in  the  same  manner  that  the 
aggregate  amount  of  interest  defined  in 
§  1.1291-4(d)(l)  is  determined,  except 
that  such  determination  is  based  on 
hypothetical  aggregate  increases  in 
taxes  (defined  in  5  1.1291^(c)(5)).  For 
purposes  of  the  immediately  preceding 
sentence,  the  hypothetical  aggregate 
increases  in  taxes  are  calculated  by 
multiplying  the  separate  mark-to-market 
gain  for  each  prior  taxable  year 
determined  under  paragraph  (e)(2)(i)  of 
this  section  by  the  highest  statutory  rate 
in  effect  under  section  1  or  section  11  for 
that  prior  year  (determined  without 
regard  to  the  rate  otherwise  applicable 
to  the  RIC  or  to  its  shareholders  for  such 
year). 

(iii)  The  interest  paid  by  the  RIC 
under  this  paragraph  (e)(2)(ii)  is  not 
deductible  for  purposes  of  this  title, 
notwithstanding  any  other  provision  of 
the  Code. 

(3)  Limitation  for  W  percent 
shareholder.  An  election  may  not  be 
made  under  this  paragraph  (e)  with 
respect  to  stock  of  a  foreign  corporation 
of  which  the  RIC  was  a  10  percent  or 
greater  shareholder  in  a  prior  taxable 
year  to  which  the  election  would 
otherwise  have  applied. 

(4)  Application  to  stock  sold  during 
the  year.  The  RIC  may  apply  this 
paragraph  (e)  with  respect  to  discovered 
stock  that  the  RIC  transferred  in  a  direct 
or  indirect  disposition  (within  the 
meaning  of  §  1.1291-3  (b).  (c).  (d),  (e)) 
during  the  current  shareholder  year, 
recognizing  as  gain  (loss)  on  such 
disposition  (in  addition  to  the  sum  of  the 
mark-to-markel  gains  recognized  under 
this  paragraph  (e)  with  respect  to  the 
period  ending  with  the  immediately 
preceding  taxable  year)  the  amount  by 
which  the  fair  market  value  on  the  date 
of  disposition  of  each  share  of 
discovered  stock  exceeds  (is  less  than) 


its  adjusted  basis  on  the  first  day  of  the 
current  shareholder  year. 

(f)  Time  for  waking  the  election.  A 
RIC  may  make  an  election  under  this 
section  for  any  taxable  year  ending  on 
or  after  [INSERT DATE  THIS 
DOCUMENT  IS  PUBLISHED  AS  A 
FINAL  REGULATION],  by  the  due  date 
(including  extensions)  of  its  Federal 
income  tax  return  for  that  year.  For 
purposes  of  section  4982,  an  election 
under  this  section  applies  to  the 
calendar  year  in  which  the  taxable  year 
of  the  RIC  ends. 

(g)  Manner  of  making  the  election — 
(1)  In  general.  A  RIC  makes  the  mark-to- 
market  election  by — 

(i)  Attaching  a  statement,  entitled 
■•§  1.1291-8  Election  by  a  RIC",  to  its 
federal  income  tax  return  for  the  first 
taxable  year  that  the  election  is  to  be 
effective,  setting  forth  the  information 
described  in  paragraph  (g)(2)  or  this 
section:  and 

(ii)  Making  a  notation,  at  the  top  of 
each  Form  8621  filed  for  a  section  1291 
fund,  that  a  §  1.1291-8  election  applies 
to  that  fund. 

(2)  Statement  attached  to  return.  A 
RIC  making  the  election  under  this 
section  must  provide  the  following 
information  in  the  statement  described 
in  paragraph  (g)(1)  of  this  section: 

(i)  A  statement  indicating  v/hether  the 
RIC  is  an  open-end  RIC  described  in 
§  1.1291-8(c)(l)  or  a  closed-end  RIC 
described  in  §  1.1291-8(c}(2). 

(ii)  A  list  of  all  the  section  1291  funds 
of  which  the  RIC  is  a  shareholder, 
identifying  the  actual  owner  (whether 
the  RIC  or  another  person)  of  the  stock, 
the  actual  owner's  adjusted  basis  in 
each  share,  and  the  acquisition  date  of 
each  share  (or  block  of  shares). 

(iii)  The  fair  market  value  of  the  stock 
of  each  section  1291  fund  and  the 
valuation  date. 

(iv)  In  the  case  of  any  section  1291 
fund  for  which  an  election  described  in 
paragraph  (e)  of  this  section  is  made,  a 
statement  that  the  requirements  of 
pargraph  (e)  of  this  section  are  satisfied; 
the  information  described  in  this 
paragraph  {g)(2)  as  of  the  close  of  each 
prior  year  for  which  gain  is  being 
recognized  in  the  current  shareholder 
yean  and  the  amount  of  interest  owed 
as  a  result  of  the  election  described  in 
paragraph  (e)'of  this  section. 

(v)  If  the  transition  rule  of  paragraph 
(b)(8)  of  this  section  applies,  the  gain 
recognized  and  the  amount  of  interest 
owed  under  that  rule. 

(3)  Annual  requirements.  The  RIC 
must  satisfy  the  requirements  of  this 
paragraph  (g)  in  each  taxable  year  of  the 
RIC  in  which  the  election  is  in  effect. 
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(h)  Revocation  of  election.  The  mark- 
to-market  election  may  be  revoked  only 
with  the  consent  of  the  Commissioner. 
In  addition,  the  Commissioner  may 
revoke  the  election  for  cause.  For 
example,  if  on  audit  the  Commissioner 
determines  that  the  RIC  used  inaccurate 
valuations  for  purposes  of  determining 
the  amount  of  gain  to  be  recognized 
under  this  section,  the  Commissioner 
may  revoke  the  election,  or  in  the 
Commissioner's  discretion,  redetermine 
the  mark-to-market  gain  based  on 
accurate  valuations. 

5  1.1291-9    Deemed  dividend  election  by  a 
shareholder  of  a  CFC  that  Is  a  qualified 
electing  fund. 

(a)  Deemed  dividend  election — (1)  In 
general.  This  section  provides  rules  for 
making  the  election  under  section 
1291(d)(2)(B).  Under  that  section,  a  U.S. 
person  that  is  a  direct  or  indirect 
shareholder  of  an  unpedigreed  QEF,  as 
defined  in  paragraph  (i](3)  of  this 
section,  that  also  is  a  controlled  foreign 
corporation  (CFC)  within  the  meaning  of 
section  957(a).  may  elect  to  include  in 
income  as  a  dividend  the  shareholder's 
pro  rata  share  of  the  post-1986  earnings 
and  profits  of  the  CFC  attributable  to  the 
stock  owned  or  considered  owned  on 
the  first  day  of  the  shareholder's  taxable 
year  in  which  it  elects  to  treat  the  CFC 
as  a  QEF  (qualification  date).  The 
deemed  dividend  is  taxed  as  an  excess 
distribution  received  on  the  qualification 
date.  The  excess  distribution 
determined  under  this  paragraph  (a)  is 
allocated  under  section  1291(a)(1)(A) 
only  to  those  days  in  the  shareholder's 
holding  period  during  which  the  CFC 
qualified  as  a  PFIC.  For  purposes  of  the 
preceding  sentence,  the  holding  period 
of  the  CFC  stock  with  respect  to  which 
the  election  is  made  ends  on  the 
qualification  date.  This  section  does  not 
apply  to  a  shareholder  of  a  pedigreed 
QEF,  as  defined  in  paragraph  (i)(2)  of 
this  section. 

(2)  Post-1986  earnings  end  profits 
defined — (i)  In  general.  For  purposes  of 
this  section,  the  term  post-1986  earnings 
and  profits  and  means  the  undistributed 
earnings  and  profits,  within  the  meaning 
of  section  902(c)(1),  as  of  the 
qualification  date  that  were 
accumulated  and  not  distributed  in 
taxable  years  of  the  CFC  beginning  after 
1986  during  which  the  CFC  was  a  PFIC. 
but  without  regard  to  whether  the 
earnings  relate  to  a  period  in  which  the 
section  1291  fund  was  a  CFC. 

(ii)  Pro  rata  share  of  post-1986 
earnings  and  profits  attributable  to 
shareholder's  stock — (A)  In  general  A 
shareholder's  pro  rata  share  of  the  post- 
1986  earnings  and  profits  of  the  CFC 
attributable  to  the  stock  owned  or 


considered  owned  by  the  shareholder  on 
the  qualification  date  is  the  amount  of 
post-1986  earnings  and  profits  of  the 
CFC  accumulated  during  any  portion  of 
the  shareholder's  holding  period  ending 
on  the  qualification  date  and 
attributable,  under  the  principles  of 
section  1248  and  the  regulations  under 
that  section,  to  the  CFC  stock  owned  or 
considered  owned  on  the  qualification 
date. 

(B)  Reduction  for  previously  taxed 
amounts.  A  shareholder's  pro  rata  share 
of  the  po6t-1986  earnings  and  profits  of 
the  CFC  does  not  include  any  amount 
that  the  shareholder  demonstrates  to  the 
satisfaction  of  the  Commissioner  (in  the 
manner  provided  in  paragraph  (d)(2)  of 
this  section)  was,  pursuant  to  another 
provision  of  the  law,  previously  included 
in  the  income  of  the  shareholder,  or  of 
another  U.S.  person  if  the  shareholder's 
holding  period  of  the  CFC  stock  includes 
the  period  during  which  the  stock  was 
owned  or  considered  owoied  by  that 
other  U.S.  person. 

(b)  Who  may  make  the  election.  A 
direct  or  indirect  shareholder  of  an 
unpedigreed  QEF  that  also  is  a  CFC  may 
make  the  deemed  dividend  election, 
without  regard  to  whether  such 
shareholder  is  a  United  States 
shareholder  within  the  meaning  of 
section  951(b).  A  deemed  dividend 
election  may  be  made  by  a  shareholder 
whose  pro  rata  share  of  the  post-1986 
earnings  and  profits  of  the  CFC 
attributable  to  the  CFC  stock  owned  or 
considered  owrned  on  the  qualification 
date  is  zero. 

(c)  Time  for  making  the  election.  The 
shareholder  may  make  the  deemed 
dividend  election  in  the  shareholder's 
tax  return  for  the  taxable  year  that 
includes  the  qualification  date.  The 
election  must  be  made  either  by  the  due 
date,  as  extended,  for  the  return,  or  by 
filing  an  amended  tax  return  within 
three  years  of  the  due  date,  as  extended, 
for  the  shareholder's  tax  return  for  the 
taxable  year  that  includes  the 
qualification  date. 

(d)  Manner  of  making  the  election — 
(1)  In  general.  A  shareholder  makes  the 
deemed  dividend  election  by  providing 
the  attachment  to  Form  8621  described 
in  paragraph  (d)(2)  of  this  section, 
reporting  the  deemed  dividend  as  an 
excess  distribution,  and  paying  the  tax 
and  interest  due  on  the  excess 
distribution.  A  shareholder  that  makes 
the  deemed  dividend  election  after  the 
due  date  of  the  return  (determined 
without  regard  to  extensions)  for  the 
taxable  year  that  includes  the 
qualification  date  must  pay  additional 
interest,  pursuant  to  section  6601,  on  the 


amount  of  the  underpayment  of  lax  for 
that  year. 

(2)  Attachment  to  Form  8621.  The 
shareholder  must  attach  a  schedule  to 
Form  8621  that  demonstrates  the 
calculation  of  the  shareholder's  pro  rata 
share  of  the  post-1988  earnings  and 
profits  of  the  CFC  that  are  treated  as 
distributed  to  the  shareholder  pursuant 
to  this  section.  If  the  shareholder  is 
claiming  an  exclusion  from  its  pro  rata 
share  of  the  post-1986  earnings  and 
profits  for  an  amount  previously 
included  in  its  income  or  the  income  of 
another  U.S.  person,  the  shareholder 
also  must  include  the  following 
information: 

(i)  The  name,  address,  and  taxpayer 
identification  number  of  the  U.S.  person 
that  previously  included  the  amount  in 
income; 

(ii)  A  description  of  the  transaction 
pursuant  to  which  the  shareholder 
acquired,  directly  or  indirectly,  the  stock 
of  the  CFC  from  another  U.S.  person, 
and  the  provisions  of  law  pursuant  to 
which  the  shareholder's  holding  period 
includes  the  period  the  other  U.S.  person 
owned  or  was  considered  to  own  the 
CFC  stock:  and 

(iii)  A  schedule  showing  each  amount 
previously  included  in  income  by  a  U.S. 
person,  the  name  of  the  U.S.  person  who 
included  the  amount  in  income,  the 
provision  of  the  law  pursuant  to  which 
the  amount  was  previously  included  in 
income,  and  the  taxable  year  of 
inclusion  of  each  amount. 

(e)  Elections  made  on  or  before  May 
1,  1992.  A  shareholder  that  made  the 
section  1291(d)(2)(B)  on  or  before  May  1. 
1992.  will  satisfy  the  requirements  of 
paragraphs  (c)  and  (d)  of  this  section  by 
providing  the  information  and 
representations  required  by  paragraph 
(d)  of  this  section  not  previously  filed 
with  the  shareholder's  return  for  the 
taxable  year  that  includes  May  1, 1992. 
A  shareholder  that  made  a  deemed 
dividend  election  on  or  before  May  1, 
1992  and  included  the  deemed  dividend 
in  income  as  of  the  date  described  in 

S  1.1291-10(b)(2)(i)  will  not  be  required 
to  amend  any  federal  income  tax  return 
to  include  the  deemed  dividend  in 
income  as  of  the  qualification  date 
defined  in  paragraph  (a)  of  this  section. 

(f)  Adjustment  to  basis;  treatment  cf 
holding  period.  A  shareholder  increases 
its  adjusted  basis  of  the  stock  of  the 
CFC  owned  directly  by  the  amount  of 
the  deemed  dividend.  If  the  shareholder 
made  the  deemed  dividend  election  with 
respect  to  a  CFC  of  which  it  is  an 
indirect  shareholder,  the  shareholder's 
adjusted  basis  of  the  stock  or  other 
property  owned  directly  by  the 
shareholder  through  which  ownership  of 
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the  section  1291  fund  is  attributed  to  the 
shareholder  is  increased  by  the  amount 
of  the  deemed  dividend.  In  addition, 
solely  for  purposes  of  determining  the 
subsequent  treatment  under  the  Code 
and  regulations  of  a  direct  or  indirect 
shareholder  of  the  stock  of  the  CFC,  the 
adjusted  basis  of  the  actual  owner  of  the 
stock  of  the  CFC  is  increased  by  the 
amount  of  the  deemed  dividend.  For 
purposes  of  applying  sections  1291 
through  1297  to  the  shareholder  after  the 
deemed  dividend,  the  shareholder's 
holding  period  of  the  stock  of  the  CFC 
begins  on  the  qualification  date:  for 
other  purposes  of  the  Code  and 
regulations,  the  shareholder's  holding 
period  of  the  stock  of  the  CFC  includes 
the  period  the  shareholder  owned  or 
was  considered  to  own  the  stock  prior  to 
the  qualification  date. 

(g)  Coordination  with  section  959(e). 
For  purposes  of  section  959|e),  the  entire 
deemed  dividend  is  treated  as  included 
in  gross  income  under  section  1248(a). 

(h)  Election  inapplicable  to 
shareholder  of  former  PFIC — (1) 
Coordination  with  section  1297(b)(1). 
The  rules  of  this  section  do  not  apply  to 
an  election  under  section  1297(b)(1). 

(2)  Unpedigreed  QEF.  The  election 
under  this  section  may  not  be  made  if 
the  corporation  does  not  qualify  as  a 
PFIC  under  section  1296(a)  (1)  or  (2)  for 
the  first  taxable  year  for  which  a  section 
1295  election  is  intended  to  apply. 

(i)  Definitions— [1]  QEF.  A  PFIC  is  a 
qualified  electing  fund  (QEF)  with 
respect  to  a  shareholder  that  has  elected 
under  section  1295  to  be  taxed  currently 
on  its  share  of  the  PFIC's  earnings  and 
profits  pursuant  to  section  1293. 

(2)  Pedigreed  QEF.  A  PFIC  is  a 
pedigreed  QEF  with  respect  to  a 
shareholder  if  it  has  been  a  QEF  with 
respect  to  the  shareholder  for  all  taxable 
years  during  which  it  was  a  PFIC  that 
are  included  wholly  or  partly  in  the 
shareholder's  holding  period  of  the  PFIC 
stock. 

(3)  Unpedigreed  QEF.  A  PFIC  is  an 
unpedigreed  QEF  for  any  taxable  year 
if— 

(i)  An  election  under  section  1295  is  in 
effect  for  that  year, 

(ii)  It  has  been  a  QEF  with  respect  to 
the  shareholder  for  one  or  more,  but  not 
all,  of  the  taxable  years  during  which  it 
was  a  PFIC  that  are  included  wholly  or 
partly  in  the  shareholder's  holding 
period  of  the  PFIC  stock;  and 

(iii)  The  shareholder  has  not  elected 
under  section  1291(d)(2)  and  §  1.1291-9 
or  1.1291-10  to  purge  the  non-QEF  years 
from  the  shareholder's  holding  period. 

(4)  Section  1291  fund.  A  section  1291 
fund  with  respect  to  a  shareholder  is  an 
unpedigreed  QEF  or  a  PFIC  that  the 


shareholder  has  not  elected  und€r 
section  1295  to  treat  as  a  QEF. 

§  1.1291-10    Election  by  a  United  States 
person  to  recognize  gain  In  a  qualified 
electing  fund. 

(a)  Purpose  and  scope.  This  section 
provides  rules  for  making  the  election 
under  section  1291(d)(2).  Under  that 
section,  a  U.S.  person  may  elect  to 
recognize  gain  with  respect  to  stock  in  a 
qualified  electing  fund  (QEF)  held  on  the 
first  day  of  the  QEF's  first  taxable  year 
during  which  it  is  a  QEF.  In  general,  a 
QEF  is  a  foreign  corporation  that  is  a 
passive  foreign  investment  company 
(PFIC),  as  defined  in  section  1296,  and 
that  has  made  the  election  under  section 
1295.  For  rules  concerning  the  election 
by  a  PFIC  under  section  1295,  see 

§  1.1295-1. 

(b)  Election  to  recognize  gain — (1)  /n 
general.  A  U.S.  person  may  elect  to 
recognize  gain  under  the  provisions  of 
this  §  1.1291-10  if  such  person  was  a 
shareholder  of  a  QEF  on  the 
qualification  date.  A  person  that  makes 
such  an  election  shall  be  treated  as 
having  sold  on  the  qualification  date  for 
its  fair  market  value  stock  of  the  QEF 
that  the  person  held  on  that  date,  the 
deemed  sale  is  taxed  as  a  isposition 
pursuant  to  section  1291.  Under  that 
section,  the  gain  is  considered  earned 
pro  rata  over  the  shareholder's  holing 
period  in  the  stock,  and  is  taxed  as 
ordinary  income.  The  tax  on  the  gain 
attributable  to  post-1986  taxable  years 
during  which  the  corporation  is  a  PFIC  is 
based  on  the  value  of  tax  deferral  and 
includes  an  interest  charge.  An  election 
may  be  made  by  a  shareholder  that 
would  realize  a  loss  on  the  deemed  sale. 
Any  loss  realized  on  the  deemed  sale 
may  not  be  recognized. 

(2)  Qualification  date—['i)  Elections  to 
be  made  on  or  before  May  1,  1992.  The 
qualification  date  with  respect  to  any 
shareholder  of  a  QEF  that,  pursuant  to 

§  1.1291-10(c),  made  this  election  on  or 
before  May  1, 1992  is  the  first  day  of  the 
QFJ="s  first  taxable  year  as  a  QEF. 

(ii)  Elections  to  be  made  after  May  1. 
1992.  The  qualification  date  with  respect 
to  any  shareholder  of  a  QEF  that, 
pursuant  to  §  1.1291-10(c).  makes  this 
election  after  May  1. 1992  is  the  first  day 
of  the  shareholder's  taxable  year  in 
which  the  shareholder  elects  to  treat  the 
section  1291  fund  as  a  QEF. 

(3)  Exception.  This  election  does  not 
pertain  to  a  shareholder  that  held  stock 
in  a  PFIC  which  was  a  QEF  for  all  of  the 
PFIC's  taxable  years  beginning  after 
1988  during  which  it  qualified  as  a  PFIC 
and  that  are  included  in  whole  or  in  part 
in  the  shareholder's  holding  period.  See 
section  1291(d)(1). 


(4)  Election  by  indirect  shareholder. 
An  indirect  shareholder  may  make  the 
deemed  sale  election  in  the  manner 
provided  in  this  section.  The  amount  of 
gain  to  be  recognized  and  taxed  as  an 
excess  distribution  is  the  amount  of  gain 
that  the  actual  owner  of  the  stock  of  the 
unpedigreed  QEF  would  have  realized 
on  an  actual  sale  or  other  disposition  of 
the  stock  indirectly  owned  by  the 
shareholder. 

(c)  Time  for  making  the  election. 
Except  as  provided  below,  an  election 
under  this  §  1.1291-10  must  be  made 
with  the  filing  of  the  electing 
shareholder's  tax  return  for  the  taxable 
year  which  includes  the  qualification 
date.  The  election  may  be  made  by  filing 
an  amended  tax  return  within  three 
years  of  the  due  date,  as  extended,  for 
the  shareholder's  tax  return  for  the 
taxable  year  which  includes  the 
qualification  date. 

(d)  Manner  of  making  the  election — 
(1)  In  general  The  election  shall  be 
made  by  filing  Form  8621  or  a  statement 
containing  the  information  and 
representations  required  by  paragraph 
(d)(2)  of  the  section,  reporting  the  gain 
on  the  income  tax  return  as  required  by 
section  1291(a)(2).  and  by  paying  the  tax 
on  the  gain  as  required  by  section  1291 
(including  the  payment  of  the  deferred 
tax  amount  required  under  section 
1291(a)(1)(C)  and  1291(c)).  The  electing 
shareholder  that  m.akes  the  election 
under  this  section  after  the  due  date  of 
the  return  (determined  without 
extensions)  shall  pay  interest,  pursuant 
to  section  6601.  on  the  underpayment  of 
tax  for  the  taxable  year  that  includes  the 
qualification  date. 

(2)  Information  to  be  included  in  the 
election.  If  a  statement  is  used  in  lieu  of 
Form  8621.  the  statement  should  be 
identified,  in  a  heading,  as  an  election 
under  section  1291(d)(2).  The  statement 
must  contain  the  following  information 
and  representations: 

(i)  The  name,  address  and  taxpayer 
identification  number  of  the  electing 
shareholder; 

(ii)  The  name,  address  and  taxpayer 
identification  number  of  the  QEF,  the 
stock  of  which  is  the  subject  of  the 
election; 

(iii)  A  statement  that  the  shareholder 
is  making  the  election  under  section 
1291(d)(2): 

(iv)  A  representation  that  the  person 
making  the  election  was  a  shareholder 
in  the  QEF  on  the  qualification  date; 

(v)  The  qualification  date: 

(vi)  A  schedule  of  the  shares  held  by 
the  electing  shareholder  in  the  QEF  on 
the  qualification  date,  listing  the  date(s) 
of  acquisition,  the  number  of  shares 
acquired  on  each  date  listed,  and  the 
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electing  shareholder's  tax  basis  in  each 
of  those  shares; 

(vii)  The  fair  market  value  of  the  stock 
in  the  QEF  as  of  the  qualification  date 
and  a  brief  statement  about  the  manner 
in  which  the  fair  market  value  was 
determined;  and 

(viii)  A  schedule  showing  the 
computation  of  the  gain  recognized  on 
the  deemed  sale,  and  the  calculation  of 
the  deferred  tax  amount,  as  defined  in 
section  1291(c). 

(e)  Adjustments  to  basis — (1)  In 
general  An  electing  shareholder 
increase  its  adjusted  basis  in  the  stock 
owned  directly  by  the  amount  of  the 
gain  recognized  on  the  deemed  sale.  If 
the  shareholder  made  the  election  under 
this  section  with  respect  to  a  PFIC  of 
which  it  is  an  indirect  shareholder,  the 
electing  shareholder's  adjusted  basis  of 
the  stock  or  other  property  owned 
directly  by  the  electing  shareholder 
through  which  ownership  of  the  PFIC  is 
attributed  to  the  electing  shareholder  is 
increased  by  the  amount  of  gain 
recognized  by  the  electing  shareholder. 
In  addition,  solely  for  purposes  of 
determining  the  subsequent  treatment 
under  the  Code  and  regulations  of  a 
direct  or  indirect  shareholder  of  the 
stock  of  the  PFIC,  the  adjusted  basis  of 
the  acutal  owner  of  the  stock  of  the  PFIC 
is  increased  by  the  amount  of  gain 
recognized  by  the  electing  shareholder. 
An  electing  shareholder  shall  not  adjust 
the  basis  of  any  stock  with  respect  to 
which  the  shareholder  realized  a  loss  on 
the  deemed  sale. 

(2)  Adjustment  to  basis  for  section 
1293  inclusion.  For  purposes  of 
determining  the  amount  of  gain  on  the 
deemed  sale,  the  adjusted  basis  of  the 
stock  includes  the  electing  shareholder's 
section  1293(a)  inclusion  that  is 
attributable  to  the  period  beginning  with 
the  first  day  of  the  PFIC's  taxable  year 
as  a  QEF  and  ending  with  the 
qualification  date. 

(f)  Treatment  of  holding  period.  For 
purposes  of  applying  sections  1291 
through  1297  to  the  electing  shareholder 
after  the  deemed  sale,  the  electing 
shareholder's  holding  period  of  the  stock 
of  the  PFIC  begins  on  the  qualification 
date  without  regard  to  whether  it 
recognized  gairron  the  deemed  sale;  for 
other  purposes  of  the  Code  and 
regulations,  the  electing  shareholder's 
holding  period  of  the  stock  of  the  PFIC 
includes  the  period  the  electing 
shareholder  owned  or  was  considered  to 
own  the  stock  of  the  QEF  prior  to  the 
qualification  date. 

Par.  6.  Section  1.1293-1  is  added  to 
read  as  follows: 


§  1,1293-1     Current  taKation  o'  I'-cone 
trom  qualified  electina  funds. 

(a)  In  general.  Pursuant  to  section 
1293(a)(1),  every  U.S.  person  that  is  a 
direct  or  indirect  shareholder  of  a  PFIC 
during  a  taxable  year  of  the  PFIC  for 
which  the  shareholder  has  in  effect  a 
section  1295  election  (within  the 
meaning  of  1.1295-l(a))  includes  in  gross 
income  the  shareholder's  pro  rata  share 
of  the  ordinary  earnings  and  net  capital 
gain  of  such  fund  for  that  taxable  year. 
Such  amounts  are  included  in  income  in 
the  taxable  year  of  the  shareholder  in 
which  or  with  which  the  taxable  year  of 
the  PFIC  ends.  Section  1293  applies  to  a 
shareholder  of  a  pedigreed  QEF  (as 
defined  in  §  1.1291-l(b)(2)(ii))  only  for 
those  taxable  years  during  which  the 
corporation  qualifies  as  a  PFIC  under 
section  1296(a).  Section  1293  applies  to  a 
shareholder  of  an  unpedigreed  QEF  (as 
defined  in  §  1.1291-l(b)(2)(iii))  for  those 
taxable  years  during  which  the 
corporation  is  a  PFIC  (as  defined  in 

5  1.1291-l(b)(l)). 

(b)  Other  rules.  [Reserved] 

Par.  7.  Section  1.1295-1  is  added  to 
read  as  follows; 

§1.1295-1    Qualified  electing  funds. 

(a)  In  genera:.  i;..b  i,'cC^..  ^.rovides 
certain  rules  under  section  1295 
applicable  to  a  U.S.  person  that  has 
elected  to  treat  a  PFIC  (as  defined  in 

§  1.1291-l(b)(l))  as  a  QEF  (as  defined  in 
§  1.1291-l(b)(2)(i)).  A  U.S.  person  that 
has  elected  to  treat  a  PFIC  as  a  QEF  is 
taxable  annually,  pursuant  to  section 
1293,  on  its  pro  rata  share  of  the 
ordinary  earnings  and  net  capital  gain  of 
the  QEF. 

(b)  Application  of  section  1295 
election — (1)  Election  personal  to 
shareholder  An  election  under  section 
1295  and  this  section  (section  1295 
election)  applies  only  to  the  shareholder 
that  makes  the  election.  Accordingly,  a 
shareholder's  section  1295  election  will 
not  apply  to  a  U.S.  transferee  (as 
defined  in  §  1291-6(c)(2)(i))  of  stock  of  a 
PFIC  with  respect  to  which  the 
shareholder  made  a  section  1295 
election.  A  section  1295  election  made 
by  a  common  parent  of  a  consolidated 
group  as  agent  for  members  of  the  group 
is  considered  made  by  each  member  of 
the  group  that  owns  stock  of  the  PFIC  at 
the  time  of  the  election  and  at  any  time 
thereafter. 

(2)  Election  applicable  to  specific 
corporation  only — (i)  In  general.  Only  a 
corporation  with  respect  to  which  a 
shareholder  makes  a  section  1295 
election  is  a  QEF..  The  shareholder's 
section  1295  election  applies  to  all  the 
stock  of  the  QEF  that  the  shareholder 
owns  at  the  time  of  the  election  or 
acquires  thereafter.  Except  as  provided 


in  paragraph  (b)(2)(ii)  of  this  section,  if  a 
shareholder  transfers  stock  of  a  QEF  in 
exchange  for  stock  of  another  PFIC.  the 
latter  PFIC  is  not  a  QEF  unless  the 
shareholder  makes  a  section  1295 
election  to  treat  it  as  a  QEF.  If  a 
shareholder  disposes  of  stock  of  a  QEF 
in  exchange  for  stock  of  another  PFIC  in 
a  nonrecognition  transfer  (as  defined  in 
§  1.1291-6(a)(2))  effected  prior  to  April  1. 
1992.  and  the  shareholder  has 
consistently  treated  the  other  PFIC  as  a 
QEF,  the  shareholder  may  make  a 
section  1295  election  with  respect  to  the 
other  PFIC  whose  stock  was  received 
for  the  taxable  year  of  the  PFIC  that 
includes  the  day  the  transfer  was 
effected.  Such  election  must  be  made  by 
the  later  of — 

(A)  The  due  date  provided  in  section 
1295(b);  or 

(B)  The  due  date  for  the  return  for  the 
taxable  year  of  the  shareholder  that 
includes  April  1. 1992. 

For  the  deadline  for  making  the 
section  1295  election  in  the  case  of 
nonrecognition  transfers  effected  after 
April  1. 1992.  see  section  1295(b). 

(ii)  Stock  of  QEF  received  in  a 
nonrecognition  transfer  If  a  U.S.  person 
is  a  U.S.  transferee  (as  defined  in 
§  1.1291 -6(c)(2)(i))  of  stock  of  a  PFIC  in  a 
nonrecognition  transfer  in  which  the 
shareholder  disposing  of  such  stock 
does  not  fully  recognize  the  gain  with 
respect  to  such  stock,  and  the  U.S. 
transferee,  at  the  time  of  the  transaction, 
has  in  effect  a  section  1295  election  with 
respect  to  that  PFIC,  the  section  1295 
election  will  apply  to  the  newly 
acquired  stock  on  the  day  after  the 
transaction.  The  newly  acquired  stock 
will  be  treated  as  stock  of  an 
unpedigreed  QEF  for  which  an  election 
under  section  1291(d)(2)  and  S  11291-9 
or  §  1.1291-10  may  be  made.  For 
purposes  of  making  a  section  1291(d)(2} 
election  pursuant  to  this  paragraph 
(b)(2)(ii),  the  qualification  date  is  the 
day  after  the  nonrecognition  transaction. 
The  following  example  illustrates  the 
rule  of  this  paragraph  (b)(2)(ii). 

Example.  (!)  X.  a  doine«tic  corporation, 
owns  stock  of  NQF.  a  section  1291  fund  with 
respect  to  X.  and  stock  of  FC.  a  pedigreed 
QEF  with  respect  to  X.  Pursuant  to  a  plan  of 
reorganization,  X  and  the  olher  shareholders 
of  NQF  exchange  their  NQF  stock  for  voting 
stock  of  FC  in  a  transaction  that  qualiTies  as 
a  reorganization  described  in  section 
368(a)(1)(C).  Pursuant  to  (  1.1291-6(c)(l).  (he 
gain  recognition  rule  of  {  1.1291-6(b|(l)  does 
not  apply  to  X  i  disposition  of  NQF  stodi.  X 
therefore  does  not  recognize  gain  on  the 
exchange  of  NQF  stock  for  FC  slock.  X  s 
adjusted  basis  in  the  FC  stock  received  in  the 
reorganization  is  equal  to  X's  adjusted  basis 
in  the  NQF  stock  immediately  prior  to  the 
transfer.  The  holding  period  of  the  FC  stock 
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received  includes  the  period  during  which  X 
held  the  NQF  stock,  and.  as  provided  in 
S  1.1291-l(hH7).  the  character  of  the  days 
during  that  period  as  prePFlC  and  prior  PFIC 
carry  over  to  the  FC  stock. 

(ii)  As  provided  in  i  1.1295-l(b)(21(ii).  the 
section  1295  election  that  X  made  with 
respect  to  FC  applies  to  the  FC  stock  received 
in  the  reorganization.  However,  because  the 
holding  period  of  the  FC  stock  received  in 
exchange  for  the  NQF  stock  includes  days 
that  are  treated  as  prior  PFIC  days,  the  FC 
stock  received  in  the  reorganization  is  treated 
as  stock  of  an  unpedigreed  QEF.  X  may  make 
an  election  under  section  1291(d)(2)  to  purge 
the  holding  period  of  the  FC  stock  received  of 
the  prior  PFIC  days  carried  over  with  the 
NQF  holding  period. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  8.  The  duthority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  9.  Section  602.101(c)  is  amended 
by  adding  the  following  entries  in  the 
table: 

5  602  101      0MB  cor-frol  nur^be'S 
•  .  .  •  « 


CFR  part  or  section  where  idenfrfied 
and  described 


Current 

OWB 

cootro)  No. 


1.1291-1 ™. 1545-1304 

1.1291-2 1545-1304 

1.1291-3 1545-1304 

1.1291-4 1545-1304 

1 .1 291-5 1 545- 1 304 

1 . 1 291  -< ._ -..  1 545- 1 304 

1 . 1 291-8 1 545- 1 304 

1.1291-9 - 1545-1304 

1.1291-10 1545-1028 

1545-1034 


David  G.  Blattner, 

Acting  Commissioner  of  Internal  Revenue. 
[FR  Doc  92-6705  Filed  3-31-92;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(PP  2E27  56/P532;  FRL-4004-9] 
RIN  2070-ACia 

Pesticide  Tolerance  for  Beta-<11,1'- 

Biphenyll-4-Yloxy)-Alph3-<1.1- 

Dimethyletriy!)-1H-1.2,4-Triazoie'1- 

Ethanol 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  that 
a  tolerance  be  established  for  the 
residues  of  the  fungicide  beta-([l,l'- 
biphenyl]-4-yloxy)-alpha-(l,l- 
dimethylethyl)-l//-l,2.4-triazole-l- 
ethanol  (also  referred  to  in  this 
document  as  bitertanol)  in  or  on  the  raw 
agricultural  commodity  (RAC)  imported 
bananas  (whole)  at  0.2  part  per  million 
(ppm).  This  proposal  to  establish  a 
maximum  permissible  level  of  residues 
of  the  pesticide  in  or  on  this  commodity 
was  requested  by  Mobay  Corp. 
DATES:  Comments,  identified  by  the 
document  control  number  |PP  2E2756/ 
P532]  must  be  received  on  or  before  June 
1. 1992. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128.  CM  «2, 1921 
Jefferson  Davis  Highway.  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Cynthia  Giles-Parker.  Product 
Manager  (PM)  22,  Registration  Division 
(H7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St.,  SW.,  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm.  229. 
CM  #2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202.  703-305-5540. 
SUPPLEMENTARY  INFORMATION:  The 

Mobay  Lj.-p..  i'.U  bo\  4913.  Kansas 
City.  MO  64120-0013,  has  submitted 
pesticide  petition  (PP)  2E2756  to  EPA. 
This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA)  (21  U.S.C. 
346a(e)).  establish  a  tolerance  for 
residues  of  the  fungicide  bitertanol  in  or 
on  the  RAC  bananas  at  0.2  ppm.  ¥.P.\ 
issued  a  notice,  published  in  the  Federal 
Register  of  November  3. 1982  (47  FR 


49892).  that  Mobay  Chemical  Corp.  had 
filed  this  petition  to  establish  a 
tolerance  for  bitertanol  in  or  on  the  RAC 
bananas  at  0.5  ppm.  EPA  subsequently 
issued  a  notice  published  in  the  Federal 
Register  of  July  13, 1983  (48  FR  32078). 
that  Mobay  Chemical  Corp.  had 
amended  the  petition  by  decreasing  the 
tolerance  from  0.5  to  0.2  ppm.  There 
were  no  comments  received  in  response 
to  the  notice  of  filing.  Mobay  Corp. 
subsequently  amended  the  petition  by 
limiting  the  RAC  to  imported  bananas. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include; 

1.  A  rat  acute  oral  study  with  an  Uho 
greater  than  5,000  milligrams/kilogram 
(mg/kg)  for  males  only. 

2.  A  mouse  acute  oral  study  with  an 
LDso  -  4,488  mg/kg  for  males  and  with 
an  LDjo  =  4,202  mg/kg  for  females. 

3.  A  90-day  rat  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  100 
mg/kg  and  a  lowest  effect  level  (LEL)  of 
300  mg/kg  with  decreased  body  weight 
and  increased  alkaline  phosphatase 
activity  in  males. 

4.  A  fdt  teratology  study  using  dosage 
levels  of  0,  10,  30.  ar.d  100  mg/kg/day 
with  a  NOEL  for  felotoxicity  of  10  mg/ 
kg/day  and  an  LEL  of  30  mg/kg/day 
based  on  stunted  growth  and  slight  bone 
anomalies  of  the  sternum  and  a 
developmental  toxicity  NOEL  of  30  mg/ 
kg/day  with  an  I.EL  of  100  mg/kg/day 
based  on  malformations  (cleft  palate. 
kinkedtail,  rib  dysplasia)  and  with  a 
NOEL  from  maternal  toxicity  of  30  mg/ 
kg/day  with  an  LEL  of  100  mg/kg/day 
based  on  reduced  body  weight,  diarrhea, 
and  being  unthrifty. 

5.  A  rabbit  teratology  study  using 
dosage  levels  of  0,  10,  50,  150,  and  250 
mg/kg/day  with  a  NOEL  for 
developmental  toxicity  of  50  mg/kg/day 
and  an  LEL  of  150  mg/kg/day  based  on 
altered  growth  (lower  fetal  weight)  and 
with  a  maternal  NOEL  of  ,50  mg/kg/day 
and  an  LEL  of  150  mg/kg/day  based  on 
reduced  body  weight  gain  and  food 
consumption. 

6.  A  2-year  dog  feeding  study  using 
dosage  levels  of  0  10,  40,  and  160  ppm 
(0.25, 1,  and  4  mg/kg/day,  respectively) 
and  a  followup  1-year  dog-feeding  study 
using  dosage  levels  of  0,  3,  and  25  ppm 
(0.08  and  0.63  mg/kg/day,  respectively) 
for  12  months  and  200  ppm  (5  mg/kg/ 
day)  for  20  months  with  a  NOEL  of  25 
ppm  10  63  mg/kg/day)  and  an  LEL  of  40 
ppm  (1.0  mg/kg/day")  based  on  liver  and 
eye  effects. 
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7.  A  three-generation  rat  reproduction 
study  using  dosage  levels  of  0,  20,  100, 
and  500  ppm  with  a  reproductive  NOEL 
of  20  ppm  (1  mg/kg/day)  with  an  LEL  of 
100  ppm  (5  mg/kg/day)  based  on 
reduced  survival  of  pups  from  day  5  to 
weaning  and  with  a  maternal  NOEL  of 
20  ppm  (1  mg/kg/day)  with  an  LEL  of 
100  ppm  (5  mg/kg/day)  based  on 
decreased  mean  body  weights. 

8.  A  chronic  feeding/carcinogenicity 
study  in  rats  using  dosage  levels  of  0,  20, 
100,  and  500  ppm  with  a  NOEL  of  100 
ppm  (5  mg/kg/day)  for  systemic  effects 
and  an  LEL  of  500  ppm  (25  mg/kg/day) 
based  on  decreased  body  weight  gain  in 
both  sexes,  lower  kidney  weight  in  both 
sexes,  lower  adrenal  weight  in  females, 
lower  liver  weight  in  males,  and  higher 
spleen  and  adrenal  weight  in  males  and 
no  compound-related  carcinogenic 
effects  under  the  conditions  of  the  study 
at  doses  up  to  and  including  500  ppm  (25 
m.g/kg/day),  the  highest  dose  tested 
(HOT). 

9.  A  carcinogenicity  study  in  mice 
using  dosage  levels  of  0,  20, 100,  and  500 
ppm  with  a  systemic  NOEL  of  100  ppm 
(15  mg/kg/day)  with  an  LEL  of  500  ppm 
(75  mg/kg/day)  based  on  decreased 
body  weight  and  no  compound-related 
carcinogenic  effects  under  the 
conditions  of  the  study  at  doses  up  to 
and  including  500  ppm  (75  mg/kg/day), 
the  HDT. 

10.  An  .^mes  test  was  not  mutagenic 
at  the  HDT.  2.500  mg/kg. 

11.  A  dominant  lethal  assay  was 
negative  at  1,000  mg/kg. 

12.  A  micronucleus  test  was  negative 
at  5,000  ug/plate,  the  HDT. 

13.  A  DNA  repair  assay  was  negative 
at  5,000  ug/plate. 

14.  An  aneuploid  induction  test  was 
negative  at  1  mg/liter  (L). 

15.  A  mouse  lymphoma  assay  was 
negative  at  20  ug/mL,  although 
increased  cell  lethality  was  observed. 

Based  on  the  NOEL  of  0.63  mp/kg/ 
body  weight  (bwt)/day  m  the  2-year  and 
followiip  1-year  dog  feeding  studies,  and 
using  a  hundredfold  uncertainty  factor, 
the  acceptable  daily  intake  (ADI)  for 
bitertanol  is  calculated  to  be  0.0003  mg/ 
kg  bwt/day.  The  theoretical  maximum 
residue  contribution  of  0.000046  mg/kg 
bwt/day  was  calculated  for  the 
proposed  tolerance  and  utilizes  0.7 
percent  of  the  ADI  for  the  overall  U.S. 
population. 

The  nature  of  the  residues  is 
adequately  understood  for  the  use  of 
bitertanol  on  imported  bananas. 
Magnitudes  of  the  residue  studies  from 
crop  trials  in  the  U.S..  applicator 
exposure,  dermal  penetration, 
environmental  fate,  and  environmental 
effects  data  are  required  to  expand  the 
usage  to  the  United  States  by 


registration  under  section  3  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

EPA  is  issuing  a  FIFRA  section  17(b) 
notice  on  bitertanol  for  distribution  to 
countries  that  import  bananas  into  the 
U.S.  The  Agency  wishes  to  notify 
countries  that  may  use  bitertanol  of 
EPA's  import  tolerance  action  and  of  the 
findings  on  teratogenicity  that  may  be  of 
concern  for  pesticide  applicators  and 
agricultural  workers,  depending  upon 
the  level  of  exposure  to  bitertanol.  This 
compound  is  not  manufactured  in  the 
U.S.  The  17(b)  notice  will  be  sent  to 
health  and  agricultural  officials  in  Costa 
Rica,  Honduras.  Panama,  Guatemala. 
Philippines,  Thailand,  El  Salvador, 
Colombia,  and  Brazil.  It  will  contain 
information  on  the  tolerance  action  and 
on  the  teratology  study  which  showed 
positive  effects.  The  notice  will  explain 
that  EPA's  requirements  pertaining  to  an 
import  tolerance  involve  assessing  the 
toxicological  and  chemical  properties  of 
a  compound  with  regard  to  its  residues 
m  or  on  food.  For  an  import  tolerance, 
EPA  does  not  require  and  has  not 
received  data  that  would  enable  the 
Agency  to  assess  a  chemicals's  potential 
effect  on  the  environment  or  on  workers 
exposed  to  the  chemical.  The  17(b] 
notice  will  clearly  state  that  EPA's 
evaluation  of  bitertanol  does  not  include 
an  assessment  of  the  potential  risks  to 
workers. 

The  nature  of  the  residue  is 
adequately  understood,  and  an 
adequate  analytical  method,  gas 
chromatography  employing  a  nitrogen- 
specific  alkali  flame  detector,  is 
available  for  enforcement  puposes. 
Because  of  the  long  lead  time  from 
establishing  this  tolerance  to  publication 
of  the  enforcement  methodology  in  the 
Pesticide  Analytical  Manual,  Vol  II,  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Information  Branch,  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  1128.  CM 
-2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202,  (703)-305-5232, 

There  is  no  reasonable  expectation  of 
secondary  residues  in  eggs,  milk,  meat, 
and  meat  byproducts  from  the  use  of 
bitertanol  on  bananas. 

Based  on  the  above  information 
considered  by  the  Agency,  the  tolerance 
established  by  amendmg  40  CFR  part 
180  would  protect  the  public  health. 
Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 


Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  80  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  [PP  2E2756/P5321.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Information  Branch,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjfcth  in  -M)  CKK  l',tr\  -.iU: 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  16. 1992. 

Anne  E.  Lindsay, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 

nnrl  IRO  he  amenHeri  as  follows: 

PART  180— I  AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows; 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  adding  new  $  180.457,  to  read  as 

follows: 

§  18C  467  Beta-i,:  1  ^  -Bip^e^yi  '4  yi'^jyV 
alpha-i'  1 ,  ^  -dimethytethyiV-  ih.  i  .2,4'tnBjo*«^ 
1-ethanoi,  toterancea  tor  residues. 

A  tolerance  is  established  for  the 
residues  of  the  fungicide  beta-([l,l'- 
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biphenyl)-4-yloxy)-alpha-(l.l- 
dimethylethyl)-l//-l,2.4-triazole-l- 
elhanol  in  or  oh  the  following  raw 
agricultural  commodity: 


_  .^  Par's  pef 


Bananas  (wtx>(e) 


0.2 


There  are  no  US.  registrations  as  of 
April  1. 1992. 

FR  Doc.  92-7029  Filed  3-31-92;  8:45  am) 

e'LLING  COOe  «S6^50-f 


DEPARTMENT  OF  rS.4N3PO- TATlON 
Coast  G.  3'd 

46  CFR  Parts  70  a.nd  72 

!CGD  92-0:'i', 

Strjctural  Fire  ''— ^'ec*  ''"  'c  0  S 
Passcr^ger  V-3ase"5 

agency:  Coast  Guard,  DOT. 
action:  .Notice  and  request  for 

>  omments. 

SUMMARY:  The  Coast  Guard  is  issuing 
this  notice  to  solicit  public  comment  on 
alternatives  to  existing  requirements  for 
structural  fire  protection  aboard  certain 
U.S.  passenger  vessels  operating  on 
restricted  routes.  In  response  to  design 
proposals  from  the  maritime  industrj', 
the  Coast  Guard  intends  to  reevaluate 
existing  requirements  in  46  CFR  part  72 
which  limit  the  mean  length  of  main 
vertical  zones.  The  intent  of  this  action 
is  to  gather  sufficient  information  to 
permit  a  comprehensive  analysis  of 
potential  equivalent  fire  safety 
alternatives. 

DATES:  Comments  must  be  received  on 
.  r  tipfnre  luly  30, 1992. 

AaoRESSES:  Comments  may  be  mailed 
to  'he  Executive  Secretary.  Marine 
Safety  Council  (G-LRA/3406)  {CGD  92- 
022),  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington. 
DC  20593-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains 
the  public  docket  for  this  notice. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406.  U.S. 
Coast  Guard  Hoadq;;artcrs. 

POR  FURTwcR  i^cof^MATiC-  CONTACT: 

.'v-ia.  .Mtircia  Nupierman.  uiiice  of  Marine 
Safety,  Security  and  Environmental 
Protection  (G-MTH-4),  Room  1304.  U.S. 


Coast  Guard  Headquarters.  Wasington. 

DC  20593-flOOl.  (2021  267-2997. 

S-..PP-L£M(r^»"'a»''   ■'irOnMAT'iON'  All 

passenger  vessels  required  to  comply 
with  the  structual  fire  protection 
regulations  in  46  CFR  part  72  must  be 
segregated  into  main  vertical  zones 
(MVZ),  the  mean  lengths  of  which  do 
not,  in  general,  exceed  131  feet.  MVZ's 
were  among  the  earliest  structural  fire 
protection  features  employed  on 
passenger  ships.  The  International 
Convention  for  the  Safety  of  Life  at  Sea 
(SOLAS).  1929,  required  that  ships  be 
divided  by  bulkheads  spaced  at  40 
meter  (131  foot)  intervals.  This  interval 
was  chosen  to  coincide  with  every  other 
watertight  bulkhead.  MVZ  bulkheads 
divide  the  vessel  into  vertical  sections  to 
prevent  the  rapid  spread  of  fire  and 
smoke  throughout  the  ship,  permitting 
fire  r.ghters  time  to  extinguish  the  fire, 
and  if  they  fail,  permitting  passengers 
and  crew  time  to  abandon  ship.  Later 
SOLAS  conventions  increased  the 
effectiveness  of  MVZ  bulkheads  by 
requiring  insulation  in  some  areas  and 
by  including  integrity  requirements  for 
cable  penetrations,  pipe  penetrations, 
and  fire  doors.  The  46  CFR  part  72 
requirements  for  MVZ's  on  vessels 
engaged  in  domestic  service  closely 
parallel  those  of  current  SOLAS 
standards. 

Domestic  passenger  vessel 
regulations,  46  CFR  subchapter  H.  were 
developed  with  ocean  going  passenger 
liners  in  mind.  Today,  there  is  an 
increasing  demand  for  dinner  excursion 
and  gambling  trade  vessels  which  have 
large  public  spaces,  provide  no 
overnight  passenger  accommodations, 
and  generally  operate  on  rivers,  lakes, 
bays,  or  sounds.  These  vessels  have 
much  higher  passenger  densites  than 
those  envisioned  by  46  CFR  subchapter 
H.  The  size  and  configuration  of  many  of 
these  vessels  do  not  readily  permit  the 
incorporation  of  some  46  CFR 
subchapter  H  fire  protection 
requirements.  Recognizing  this,  the 
Coast  Guard  recently  issed  Navigation 
and  Vessel  Inspection  Circular  (NVIC) 
No.  14-91  which  details  alternate 
equivalent  arrangements  in  lieu  of 
certain  46  CFR  subchapter  H 
requirements  related  to  the  means  of 
escape  on  these  newer  vessel  designs. 
NVIC  14-91  does  not  address  issues 
concerning  the  maximum  length  of 
MVZ's. 

Two  separate  design  proposals  have 
recently  been  presented  to  the  Coast 
Guard  for  consideration  under  the 
provisions  for  equivalents  in  46  CFR 
parts  70  and  72.  These  design  proposals 
do  not  comply  with  the  existing  MVZ 
requirements,  yet  offer  a  number  of 


other  compensating  fire  safety  features 
not  required  by  current  regualtions.  The 
limitation  of  MVZ  length  is  a  time- 
proven,  internationally  recognized 
standard  for  shipboard  fire  protection. 
The  Coast  Guard  intends  to  proceed 
cautiously  in  evaluating  any  proposals 
for  alternative  MVZ  design  standards  to 
ensure  that  they  provide  a  level  of 
safety  commensurate  with  the  risks 
associated  with  the  carriage  of  many 
passengers  on  vessels  having  no 
overnight  passenger  accommodations. 
Members  of  the  marine  industry*  are 
invited  to  submit  comprehensive 
performance-oriented  standards  for 
designs  that  fall  outside  of  the  existing 
MVZ  length  requirements.  Coordinated 
proposals  which  represent  industry 
consensus  are  encouraged.  Proposals 
should  be  developed  keeping  in  mind  all 
aspects  of  fire  protection  that  are 
related  to  existing  limitations  on  MVZ 
length,  such  as  the  distance  between 
required  stairtowers,  the  effectiveness 
of  horizontal  fire  boundaries,  etc. 
Proposals  need  not  be  limited  to 
structural  fire  protection  design  features, 
but  rather  may  include  any  systems,  fire 
safety  features,  or  additional 
operational  procedures  that,  when 
employed  in  concert  with  one  another, 
provide  a  level  of  passenger  and  vessel 
safety  in  keeping  with  public 
expectations. 

Authority.  46  U.S.C.  3306,  3703. 

Dated:  March  26, 1992. 
A.  E.  Henn. 

Admiral,  U.S.  Coast  Guard,  Chief.  Office  of 
Marine  Safety,  Security,  and  Environmental 
Protection. 
|FR  Doc.  92-7475  Filed  3-31-92;  8:45  am] 

BILLING  CODE  <'}'!M4-M 


FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Part  73 

(MM  Docket  No  92-56,  RM-75511 

Radio  Broadcasting  Services;  Bay  City 
and  Edna,  T.X 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  the  proposed  substitution 
of  Channel  269C1  for  Channel  241C2  at 
Bay  City.  Texas,  and  modification  of  the 
construction  permit  of  Station  KXGJ. 
Channel  241C2,  Bay  City,  Texas,  to 
specify  operation  on  Channel  269C1.  at 
the  request  of  Ammerman  Enterprises, 
Inc.  The  petitioner  had  requested  a 
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Channel  241C1  upgrade  in  its  petition  for 
rule  making.  However,  in  conjunction 
with  MM  Docket  No.  89-459,  this 
document  proposes  a  Channel  269C1 
upgrade.  The  reference  coordinates  for 
the  proposed  Channel  269C1  allotment 
at  Bay  City,  Texas,  are  28-45-58  and  96- 
04-11.  The  site  is  25,8  kilometers  (16.0 
miles)  southwest  of  Bay  City.  Texas,  in 
order  to  avoid  short-spacings  to  Station 
KLOL,  Channel  266C,  Houston.  Texas, 
Station  KM)Q.  Channel  271C,  Houston, 
Texas,  and  a  proposed  Channel  268C1 
upgrade  at  Giddings,  Texas.  In  order  to 
accommodate  this  upgrade,  this 
document  also  proposes  the  substitution 
of  Channel  241 A  for  vacant  but  applied 
for  Channel  269A  at  Edna,  Texas.  The 
reference  coordinates  for  the  Channel 
241A  allotment  at  Edna,  Texas,  are  28- 
58-42  and  96-38-48. 

DATES:  Comments  must  be  filed  on  or 
before  May  18,  1992.  and  reply 
comments  on  or  before  June  Z,  1992. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Dennis  P.  Cobett, 
Leventhal,  Senter  &  Lerman,  suite  600. 
2000  K  Street.  NW.,  Washington,  DC 
20006-1809,  (Counsel  to  Petitioner), 
FOR  FURTHER  INFORMATION  CONTACT: 
Hubert  Havne.  Mass  Media  Bureau  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No, 
92-56.  adopted  March  12, 1992,  and 
released  March  25, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  St.. 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
from  the  time  a  Notice  of  Proposed  Rule 
Making  is  issued  until  the  mater  is  no 
longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
'  r.f"  which  involve  channel  allotments. 
St-e  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 


RJ 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Michael  C  Ru^er. 

Acting  Chief,  Allocations  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  92-7446  Filed  3-31-92;  8:45  am) 

BILLING  CODE  «Ti?-oi-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225,  231,  and  242 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement, 
Independent  Research  and 
Development  Costs 

agency:  Department  of  Defense  (DOD). 
ACTION:  Proposed  rule. 

summary:  The  Defense  Acquisition 
Regulations  Council  is  proposing 
changes  to  the  Defense  FAR  Supplement 
(DFARS)  to  amend  parts  225.  231.  and 
242  to  implement  section  802  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Years  1992  and  1993  (Pub,  L.  102- 
190).  The  Act  made  significant  changes 
in  the  treatment  of  IR&D/B&P  costs  and 
eliminated  most  of  the  detailed 
administrative  procedures  that  are 
currently  in  place  to  control  the  amount 
of  IR&D/B&P  reimbursements  to 
contractors.  Changes  to  the  Federal 
Acquisition  Regulation  to  implement 
other  requirements  of  10  U.S.C.  2372.  as 
amended  by  section  802  of  Public  Law 
10^-190,  are  being  published  separately. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before  May 
1. 1992.  to  be  considered  in  the 
formulation  of  the  final  rule.  Please  cite 
DAR  Case  91-307  in  all  correspondence 
related  to  this  issue. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council.  ATTN: 
Mr.  Eric  Mens,  OUSD(A)DP,  room 
3D139,  The  Pentagon,  Washington,  DC 
20301-3000.  Telefax  number  (703)  697- 
9845. 

FOR  further  INFORMATION  CONTACT: 

M:    Fr::    MV::s  ["n:]'.  f-:;.-   -jht- 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

This  proposed  rule  implements  section 
802  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1992 
and  1993  (Pub.  L.  102-190).  which 
amended  section  2372  of  title  10,  United 
States  Code,  concerning  contractors' 
allowable  independent  research  and 
development  and  bid  and  proposal 
(IR&D/B&P)  costs.  As  amended  by  the 
Act.  10  U.S.C.  2372  requires  the 


Secretary  of  Defense  to  prescribe 
regulations  governing  the  payment  of 
expenses  incurred  by  contractors  for 
IR&D/B&P  costs;  provides  that  IR&D/ 
B&P  costs  shall  be  allowable  as  indirect 
expenses  on  covered  contracts  to  the 
extent  that  those  costs  are  allocable, 
reasonable,  and  not  otherwise 
unallowable  and  for  major  contractors, 
does  not  exceed  a  five  percent  general 
increase  in  allowable  IR&D/B&P  costs 
per  year  during  a  3-year  transition 
period  beginning  October  1. 1992: 
permits  the  Department  of  Defense 
(DoD),  for  major  contractors,  to  limit  the 
allowability  of  IR&D/B&P  costs  to  work 
which  is  of  potential  interest  to  DoD; 
and  requires  DoD  regulations  to 
encourage  contractors  to  engage  in 
IR&D/B&P  activities  of  potential  interest 
to  DoD.  The  Act  also  eliminates  the 
requirement  for  Army,  Navy,  and  Air 
Force  (Tri-Service)  IR&D/B&P  advance 
agreement  negotiations  and  the  formal 
IR&D  technical  review  and  evaluation 
process  (on-site  grading). 

The  proposed  DFARS  rule  reflects 
substantial  changes  made  to  implement 
section  802  of  Public  Law  102-190, 
Comparable  FAR  changes  are  being 
published  separately.  DFARS  225.7303- 
2(c)  is  amended  to  remove  references  to 
ceilings  and  formula  constraints.  DFARS 
231.205-18  is  revised  to  address  foreign 
military  siales  contracts:  address 
additional  cost  limitations  for  major 
contractors;  address  cost  limitations  for 
major  contractors  for  projects  of 
potential  interest  to  DoD;  address  data 
needed  to  support  determinations  that 
projects  are  of  potential  interest  to  DoD; 
and  permit  waiver  of  the  maximum 
allowable  amount  at  a  level  above  the 
contracting  officer.  DFARS  242.302  is 
amended  to  add  paragraph  (a)(9) 
addressing  the  contract  administration 
function  of  determining  whether  projects 
are  of  potential  interest  to  DoD,  DFARS 
Subpart  242.7  is  amended  to  add  a  new 
§  242.771  which  establishes  the  DoD 
policy  of  encouraging  contractor  IR&D/ 
B&P  activities  which  are  of  potential 
interest  to  DoD  and  assigning 
responsibilities  within  DoD  concerning 
determinations  of  projects  of  potential 
interest  to  DoD.  DFARS  242,10  is 
removed  and  reserved  since  there  is  no 
longer  a  requirement  for  single-lead 
agency  negotiations  and  formal  IR&D 
technical  reviews  and  evaluations  (on- 
site  grading). 

B,  Regulatory  Flexibility  Act 

The  proposed  change  to  DFARS  may 
have  a  significant  favorable  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
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et  seq.  because  Public  Law  102-190 
eliminates  the  formula  method  currently 
prescribed  by  the  FAR.  which  limits  the 
total  amount  of  allowable  IR&D/B&P 
costs  for  small  companies.  Under  the 
new  regulations,  IR&D/B&P  costs 
incurred  by  small  companies  will  be 
fully  allowable  on  contracts  to  the 
extent  that  they  are  allocable  and 
reasonable.  An  initial  Regulatory 
Flexibility  Analysis  has  been  performed. 
A  copy  of  the  Initial  Regulatory 
Flexibility  Analysis  has  been  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  A  copy 
of  the  analysis  may  be  obtained  from 
the  individual  listed  above.  Comments 
are  invited.  Comments  from  small 
entities  concerning  the  affected  DFARS 
parts  will  also  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  DAR  Case  91-307  in 
^11  correspondence. 

C   Pap«T'Ai,irk  Rf'djction  Act 

The  propobed  rule  does  not  impose 
any  additional  recordkeeping 
requirements,  or  information  collection 
requirements,  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  the  Office  of 
Management  and  Budget  (OMB)  under 
44  U.S.C.  3501  et  seq. 

I  ist  nf  Subjects  in  48  CFR  Parts  225,  231, 

and  24: 

Government  procurement. 

Claudia  L  Naugle, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  it  is  proposed  that  48  CFR 
parts  225,  231.  and  242  be  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
parts  225,  231,  and  242  continues  to  read 
as  follows: 

Authority:  S.U.S.C.  301. 10  U.S.C.  2202.  and 
Defense  FAR  Supplement  201.301. 


on  contracts  for  foreign  military  sales 
shall  be  limited  to  their  allocable  share 
of  the  total  expenditures.  In  pricing 
contracts  for  foreign  military  sales — 


PAR- 


■FCPEiCN  ACQUISiliON 


2.  Section  225.7303-2  is  amended  by 
revising  paragraph  (c)  introductory  text 
to  read  as  follows: 


225.7303-2     Cos'  of 
foreign  gove^-'-e' •  : 
organizatio" 


0'~q  :.jS  -  ess  ivith  a 
an  international 


(c)  The  provisions  of  10  U.S.C.  2372  do 
not  apply  to  contracts  for  foreign 
military  sales.  Therefore,  the  cost 
limitations  on  independent  research  and 
development  and  bid  and  proposal 
(IR&D/B&P)  costs  in  FAR  31.205-18  do 
not  apply  to  contracts  for  foreign 
military  sales.  IR&D/BAP  costs  allowed 


level  above  the  contracting  officer.  A 
waiver  may  be  appropriate  for 
contractors  whose  significant  growth  in 
sales  of  IR&D/BJiP  spending  justify 
higher  levels  of  reimbursement. 


PART  231— CONTRACT"  COST 
PRINCIPLE  S  A  N  [, :■  P P OC  E  D  U  RES 

3.  Section  231.205-18  is  revised  to  read 
as  follows: 

231.205-18    lndep<'"'i*"'  research  and 
development  and  d^c  anc  p'o>.caai  cos  is. 

(c)  See  225.7303-2  for  allowability 
exceptions  for  foreign  military  sales 
contracts. 

(1)  For  major  contractors — 

(A)  The  amount  of  IR&D/B&P  costs 
allowable  under  DoD  contracts  shall  not 
exceed  the  lesser  of — 

[1)  Such  contracts'  allocable  share  of 
incurred  IR&D/B&P  costs; 

(2)  Such  contracts'  allocable  share  of 
the  contractor's  total  maximum 
allowable  amount;  or 

(J)  The  amount  of  incurred  IR&D/B&P 
costs  for  projects  having  potential 
interest  to  DoD. 

(B)  Allowable  IR&D/B&P  costs  are 
limited  to  those  for  projects  which  are  of 
potential  interest  to  the  DoD.  including 
activities  intended  to  accomplish  any  of 
the  following: 

[1]  Enable  superior  performance  of 
future  U.S.  weapon  systems  and 
components; 

[2]  Reduce  acquisition  costs  and  life- 
cycle  costs  of  military  systems: 

[3]  Strengthen  the  defense  industrial 
and  technology  base  of  the  United 
States; 

(4)  Enhance  the  industrial 
competitiveness  of  the  United  States; 

(5)  Promote  the  development  of 
technologies  identified  as  critical  under 
10  U.S.C.  2522; 

[6]  Increase  the  development  and 
promotion  of  efficient  and  effective 
applications  of  dual-use  technologies; 

(7)  Provide  efficient  and  effective 
technologies  for  achieving  such 
environmental  benefits  as:  improved 
environmental  data  gathering, 
environmental  cleanup  and  restoration, 
pollution  reduction  in  manufacturing, 
environmental  conservation,  and 
environmentally  safe  management  of 
facilities. 

(2)  The  cognizant  contact 
administration  office  shall  furnish 
contractors  with  guidance  on  financial 
information  needed  to  support  IR&D/ 
B&P  costs  and  on  technical  information 
needed  from  major  contactors  to  support 
the  potential  interest  to  DoD 
determination  (see  also  §  242.771-2(a)). 

(3)  The  total  maximum  allowable 
amount  limitation  may  be  waived  at  a 


PART  242— CONTRACT 
ADMINISTRATION 

4.  Section  242.302  is  amended  to 
remove  paragraph  {a)(ll)  and  to  add 
paragraph  (al(9)  to  read  as  follows: 

242,302     Contract  administration 

functions. 

(a)l4)  '    •   • 

(8)  *   •   * 

(9)  For  additional  contract 
administration  functions  related  to 
IR&D/B&P  projects  performed  by  major 
contractors,  see  §  242.771-2(a). 

•         •        *         •         ♦ 

5.  Subpart  242.7  is  amended  to  add 
§  242.771  through  242.771-2  to  read  as 
follows; 

242.771     Independent  research  and 
development/bid  and  proposal 

242.771-1     Policy. 

Defense  contracts  arc  encouraged  to 
engage  in  IR&D/B&P  activities  of 
potential  interest  to  DoD,  including 
activities  cited  in  §  231.205-18(c](l)(B). 

242.771-2     Responsibilities. 

(a)  The  cognizant  administrative 
contracting  officer  (AGO)  or  corporate 
ACO  shall: 

{1]  Determine,  with  input  from 
technical  and  audit  representatives,  as 
appropriate,  whether  IR&D/B&P  projects 
performed  by  major  contractors  (see 
FAR  31.205-18(a))  are  of  potential 
interest  to  DoD. 

(2)  Notify  the  contractor  promptly  of 
any  IR&D/B&P  activities  which  are  not 
of  potential  interest  to  DoD. 

(b)  The  Defense  Contract 
Management  Command  of  the  Defense 
Logistics  Agency  or  the  Military 
Department  responsible  for  performing 
contract  administration  functions  is 
responsible  for: 

(1)  Implementing  the  requirements  of 
section  802  of  Pub.  L.  102-190  as  set 
forth  in  FAR  31.205-18  and  DFARS 
231.205-18. 

(2)  Submitting  an  annual  report  to  the 
Director  of  Defense  Procurement 
(OUSD(A))  setting  forth  required 
statistical  information  relating  to  the 
DoD-wide  IR&D/B&P  program.  The 
Report  Control  Symbol  is  DD-P&L(A) 
1139. 

(c)  The  Director,  Defense  Research 
and  Engineering  (OUSD(A]),  is 
responsible  for  establishing  a  regular 
method  for  communication — 
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(1)  From  DoD  to  contractors,  of  timely 

and  comprehensive  information 

regarding  planned  or  expected  I):') 

future  needs;  and 

(2)  From  contractors  to  DoD,  of  brief 

technical  doscriptions  of  contractor 

IR&D'BSP  projects. 

Subpart  242.10     [Removed] 

, 

6.  Subpart  242.10  is  removed  and 

reserved. 

|FR  Doc.  9:  -- : ;  Filed  J-31-92:  8:45  am) 
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Request  for  Cor^r->e"*s  o'"  t^e 
Applicants  for  Designation  m  f^e 
Geographic  A'ea  Curre^fy  Ass  g' 
to  the  Eastern  Iowa  ilA}  Agency 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 

action:  Notice. 


summary:  FGIS  requests  interested 
■^.i.:i>:^:.:>  :„  submit  comments  on  the 
applicants  for  designation  to  provide 
official  services  in  the  geographic  area 
currently  assigned  to  Eastern  Iowa 
Grain  Inspection  and  Weighing  Service, 
I-"'-  fFastem  Iowa). 

DATES;  Comments  must  be  postmarked 
on  or  before  May  18, 1992. 

ADDRESSES:  Comments  must  be 

:  .n  writing  to  Homer  E.  Dunn, 
Chief,  Review  Branch,  Compliance 
Division,  FGIS,  USDA.  room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454.  SprintMail  users  may 
respond  to 

[A:ATTMAIL,0:USDA.ID:A36HDUNNJ. 
ATTMAIL  and  FTS2000MAIL  users  may 
respond  to  !A36HDUNN.  Telecopier 
users  may  send  responses  to  the 
automatic  telecopier  machine  at  202-720- 
1015,  attention:  Homer  E.  Dunn.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  SW.,  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

}'    "  •  '  F   Dunn   'el'»p>>nnp  202-720-8525. 

SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 


In  the  February  3, 1992,  Federal 
Register  (57  FR  3986),  FGIS  asked 
persons  interested  in  providing  official 
services  in  the  Eastern  Iowa  geographic 
area  to  submit  an  application  for 
designation.  Applications  were  to  be 
postmarked  by  March  4,  1992.  Eastern 
Iowa  applied  for  designation  in  the 
entire  area  currently  assigned  to  them, 
except  for:  Leland  Farmers  Company, 
Leland,  LaSalle  County,  Illinois  (located 
inside  Kankakee  Grain  Inspection, 
Inc.'s,  area).  Kankakee  applied  for 
designation  to  serve  Leland  Farmers 
Company,  Leland,  LaSalle  County, 
Illinois,  in  addition  to  the  area  they  are 
already  designated  to  serve.  The  Eastern 
Iowa  and  Kankakee  agencies  are 
contiguous  official  agencies. 

FGIS  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants  for 
designation.  Commenters  are 
encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  FGIS  will 
publish  notice  of  the  final  decision  in  the 
Federal  Register,  and  FGIS  will  send  the 
applicants  written  notification  of  the 
decision. 

Authority:  Public  Law  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  March  25, 1992. 
J.  T.  Abshier, 

Director,  Compliance  Division. 

[FR  Doc.  92-7417  Filed  3-31-92:  B;45  am] 

BILUNG  CODE  3410-EN-f 


Pp-,,p^'  '.-,,  ApD'-c-nio'-s  *'0T'  Persons 
i;::ercstecl  ..'i  Designar'on  to  P'ovide 
Official  Services  in  t-ie  Geographic 
Areas  Presently  Assigned  to  tne 
States  of  Louisiana   i  A   ad  North 
Carolina  (NC) 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renewed.  The 


designations  of  the  Louisiana 
Department  of  Agriculture  and  Forestry 
(Louisiana),  and  the  North  Carolina 
Department  of  Agriculture  (North 
Carolina),  will  end  September  30,  1992, 
according  to  the  Act,  and  FGIS  is  asking 
persons  interested  in  providing  official 
services  in  the  specified  geographic 
areas  to  submit  an  application  for 
designation. 

DATES:  Applications  must  be 
postmarked  on  or  before  May  1,  1992. 

ADDRESSES:  Applications  must  be 
suLim.tted  to  Homer  E.  Dunn,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA.  room  1647  South  Building, 
P.O.  Box  96454,  Washington,  DC  20090- 
6454,  All  applications  will  be  made 
available  for  public  inspection  at  this 
address  located  at  1400  Independence 
Avenue,  SW..  during  regular  business 

FOR  FURTHER  INFORMATION  CONTACT: 

Homer  F,  U  .n;-    'v]>'vhnne  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
FGIS'  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services. 

FGIS  designated  Louisiana,  located  at 
5825  Florida  Blvd.,  Baton  Rouge,  LA 
70806,  to  provide  official  grain 
inspection  and  Class  X  or  Class  Y 
weighing  services,  and  North  Carolina, 
located  at  111  N.  Boylan  Avenue. 
Raleigh,  NC  27611.  to  provide  pfficial 
grain  inspection  services  under  the  Act 
on  October  1, 1989. 

Section  7(g)(1)  of  the  Act  provides  that 
designations  of  official  agencies  shall 
end  not  later  than  triennially  and  may 
be  renewed  according  to  the  criteria  and 
procedures  prescribed  in  section  7(f)  of 
the  Act.  The  designations  of  Louisiana 
and  North  Carolina  end  on  September 
30. 1992. 

The  geographic  area  presently 
assigned  to  Louisiana,  pursuant  to 
section  7(f)(2)  of  the  Act.  which  will  be 
assigned  to  the  applicant  selected  for 
designation,  is  the  entire  State  of 
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Louisidna,  except  those  export  port 
locations  within  the  State  which  are 
serviced  by  FGIS,  The  geographic  arc,) 
presently  assigned  to  North  Carolina, 
pursuant  to  section  7(f](2)  of  the  Act, 
which  will  be  assigned  to  the  applicant 
selected  for  designation,  is  the  entire 
State  of  North  Carolina,  except  those 
export  port  locations  within  the  State 
which  are  serviced  by  FGIS. 

Interested  persons,  including 
Louisiana  and  North  Carolina,  are 
hereby  given  the  opportunity  to  apply 
for  designation  to  provide  official 
services  in  the  geographic  areas 
specified  above  under  the  provisions  of 
Section  7(f)  of  the  Act  and  section 
800.196(d)  of  the  regulations  issued 
thereunder.  Designation  in  the  specified 
geographic  areas  is  for  the  period 
beginning  October  1.  1992.  and  ending 
Septeniber  30,  1995.  Persons  wishing  to 
apply  fur  designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

Authority:  Public  Law  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Datfd:  March  23.  1992. 
I  T.  -Abshier, 

Director.  Compliance  Division. 
[FR  Doc  92-7416  Filr.,J  3-31-92:  8;45  am] 

BILLING  coot  J4tO-EN-f 


Designation  of  the  Detroit  (M!),  Keokuk 
(JA),  and  Michigan  (Ml)  Agencies 

AGENCY:  Federal  Grain  Inspotliun 
Service  (FGIS). 
ACTION:  Notice. 

SUMMARY:  FGIS  announces  the 
designation  of  Detroit  Grain  Inspection 
Service,  Inc.  (Detroit).  John  H.  Oliver, 
Inc.,  dba  Keokuk  Grain  Inspection 
Service  (Keokuk),  and  Michigan  Grain 
Inspection  Services.  Inc.  (Michigan),  to 
provide  official  grain  inspection  services 
under  the  United  States  Grain  Standards 
-Art,  as  amended  (Act). 
EFFECTIVE  DATE:  May  1,  1992. 
addresses:  Homer  E.  Dunn,  Chief. 
Review  Branch,  ComplianceDivision, 
FGIS.  USDA,  room  1647  South  Building, 
P.O.  Box  96454,  Washington,DC  20090- 
64,54. 

FOR  FURTHER  INFORMATION  CONTACT: 

Homer  E.  Dunn,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION; 

This  action  has  bern  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 


Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  November  1, 1991.  Fedrril 
Register  (56  FR  56184),  FGIS  announced 
that  the  designations  of  Detroit.  Keokuk, 
and  Michigan  end  on  April  30, 1992,  and 
asked  persons  interested  in  providing 
official  services  within  the  specified 
geographic  areas  to  submit  an 
application  for  designation.  Applications 
were  to  be  postmarked  by  December  2, 
1991. 

Detroit,  Keokuk,  and  Michigan,  the 
only  applicants,  each  applied  for  the 
entire  geographic  area  currently 
assigned  to  them.  FGIS  named  and 
requested  comments  on  the  appHcants 
for  designation  in  the  Detroit  and 
Keokuk  geographic  areas  in  the  January 
8, 1992,  Federal  Register  (57  FR  660). 
Comments  were  to  be  postmarked  by 
February  24,  1992.  FGIS  received  no 
comments  by  the  deadline.  FGIS  named 
and  requested  comments  on  the 
applicant  for  designation  in  the 
Michigan  geographic  area  in  the 
February  4,  1992,  Federal  Register  (57  FR 
4183).  Comments  were  to  be  postmarked 
by  March  5, 1992.  FGIS  received  six 
comments  by  the  deadline  from  firms 
currently  served  by  Michigan.  Two  firms 
supported  designation  of  Michigan 
based  on  excellent  service  to  their 
elevators.  Three  comments  (each  from 
separate  elevators  of  the  same 
company)  expressed  concern  with 
Michigan's  responsiveness  to  their 
current  inspection  needs.  The  remaining 
firm  also  expressed  concern  with 
Michigan's  responsiveness  to  their 
current  inspection  needs,  and  had 
reservations  about  Michigan's  ability  to 
handle  the  work  if  they  are  assigned 
additional  territory. 

FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act; 
and  according  to  section  7(f)(1)(B), 
determined  that  Detroit,  Keokuk,  and 
Michigan  are  able  to  provide  official 
grain  inspection  in  the  geographic  areas 
for  which  they  applied. 

Effective  May  1, 1992,  and  ending 
April  30, 1995.  Detroit,  Keokuk,  and 
Michigan  are  designated  to  provide 
official  inspection  services  in  the 
geographic  areas  specified  in  the 
November  Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Detroit  at  313- 
395-2105,  Keokuk  at  319-524-6482,  and 
Michigan  at  616-781-2711. 

Autliority:  Public  Law  94-582.  90  stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.] 


Dated:  March  25.  1992. 
J.  T.  Abshier, 

Director.  Compliance  Division. 
|FR  Doc  92-7415  Filed  3-31-92;  8:45  am) 

BILUNQ  CODE  3410-CN-f 


Designation  tcr  the  Chattanoog;.! 
T  e  n  n  e  s  s  e  c   G  e  c  g  r  a  p  h  i  c  A  r  s:  ?. 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 

n:  Notice. 


AC 


summary:  FGIS  announces  the 
designation  of  J.  W.  Barton  Grain 
Inspection  Service,  Inc.  (Barton),  to 
provide  official  grain  inspection  and 
Class  X  or  Class  Y  weighing  services 
under  the  United  States  Grain  Standards 
Act,  as  amended  (Act),  in  the 
Chattanooga,  Tennessee,  geographic 
area. 

ETTFC'^svir  date:  May  1. 1992. 

ADDRf  ssf  s;  Homer  E.  Dunn.  Chief, 
Re\      .  :      nch.  Compliance  Division. 
FGIS,  USDA,  room  1647  South  Building, 
P.O.  Box  96454,  Washington.  DC  20090- 
6454. 


FOR  FURTHtB  iStrORMAl 


;n  con 'ACT: 
.7-0-8525. 


SUPPLEMENTARY  iWFOHMATION: 

This  action  has  been  reviewe^l  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  October  25. 1991,  Federal 
Register  (56  FR  55269),  FGIS  announced 
that  Chattanooga  Grain  Inspection 
Company.  Inc.  (Chattanooga),  had 
ceased  doing  business  on  September  25. 
1991,  due  to  a  lack  of  requests  for 
official  grain  inspection  and  weighing, 
and  was  requesting  voluntary 
designation  cancellation.  FGIS  also 
announced  the  designation  cancellation, 
solicited  comments  on  the  need  for 
official  inspection  and  weighing  in  the 
geographic  area  formerly  assigned  to 
Chattanooga,  and  asked  persons 
interested  in  providing  official  services 
in  this  geographic  area  to  submit  an 
application  for  designation.  The 
deadline  for  applications  and  comments 
was  November  25, 1991.  Two  grain  firms 
submitted  comments  requesting  that 
official  services  be  provided  in  the 
Chattanooga  area.  Barton,  the  only 
applicant  and  a  currently  designated 
official  agency,  applied  for  the  entire 
available  geographic  area.  FGIS  named 
and  requested  comments  on  the 
applicant  for  the  Chattanooga  area 
designation  in  the  January  2. 1992, 
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Federal  Register  157  FR  38).  Comments 
were  to  be  postmarked  by  February  18, 
1992.  FGIS  received  no  comments  by  the 
deadline. 

FCIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act: 
and  according  to  section  7(f)(1)(B), 
determined  that  Barton  is  able  to 
provide  official  services  in  the 
Chattanooga  geographic  area. 

Effective  May  1. 1992,  and  terminating 
■upon  the  end  of  Barton's  present 
designation  (June  30, 1993),  Barton  is 
designated  to  provide  official  grain 
inspection  and  Class  X  or  Class  Y 
weighing  in  the  Chattanooga  geographic 
area,  specified  in  the  October  Federal 
Register.  Barton's  present  designation  is 
amended  by  adding  this  geographic 
area. 

Interested  persons  may  obtain  official 
services  in  the  Chattanooga  area  by 
conta-''-^  Barton  at  615-697-7515. 

AUTmority:  Public  Law  94-582.  90  stat. 
2867.  as  amended  (7  U.S.C.  71  et  seg.) 

Dated:  March  25, 1992. 
J.  T.  Abshier. 

Director.  Compliance  Division. 

(FR  Doc.  92-7418  Filed  3-31-92;  8:45  am) 

BILLINC  CODE  M10-CN-F 


Forest  Service 

Stillwater  Mining  Company  Exriiinsion; 
Intent  To  Prepare  an  Envirori-^enta' 
i^oact  Statement 

agency;  Forest  Service,  USD  A. 
ACTION:  .Notice  of  intent  to  prepare  an 
unvronmental  impact  statement. 

summary:  The  Department  of  State 
Lands.  State  of  Montana,  as  lead 
agency,  and  the  USDA.  Forest  Service, 
Custer  Nationdl  Forest.  Beartooth 
Ranger  District  will  cooperatively 
prepare  an  Environmental  Impact 
Statement  to  disclose  the  enviornmental 
effects  of  a  proposed  production  rate 
increase  at  the  existing  Stillwater  Mine 
(Permit  No.  00118),  located  near  Nye, 
Montana  in  Stillwater  County. 

A  proposed  amendment  to  the 
Stillwater  Mining  Company's  (SMC) 
Plan  of  Operations  has  been  prepared 
and  submitted  to  the  cooperating 
agencies.  This  amendment  to  Permit  No. 
00118  would  provide  for  an  increase  in 
ore  production  from  the  current  1.000 
tons  per  day  to  2.000  tons  per  day. 
Included  with  this  proposal  is  a  change 
in  the  originally  permitted  tailings  dam 
design  in  order  to  contain  the  expected 
increase  in  produced  tailings,  an 
increase  in  mine  related  traffic  due  to 
the  increase  in  mine  employment,  and 
an  application  to  the  Montana  State 


Water  Quality  Board  to  allow 
degredation  of  the  Stillwater  River  up  to 
current  Montana  State  water  quality 
standards. 

Extensive  scoping  has  been  done  for 
this  project  during  the  initial  stages  of 
preparation  of  the  Environmental 
Assessment,  and  during  the  analysis  of 
alternatives  over  the  past  five  months.  It 
has  now  been  determined  that  an  EIS 
will  be  prepared  for  this  project. 
ADDRESSES:  Written  comments, 
suggestions  or  questions  concerning  the 
Environmental  Impact  Statement  should 
be  sent  to  Ms.  Sandra  Olsen,  Montana 
Department  of  State  Lands,  1625  11th 
Avenue.  Helena,  Montana,  59620:  or  the 
District  Ranger,  Beartooth  Ranger 
District,  Route  2,  Box  3420,  Red  Lodge, 
Montana.  59068 

Sup^'lemen''  ap^'  :N  =  o!^ma  tjos:  The 
analysis  includes  a  tull  range  of 
alternatives  that  respond  to  issues 
received  from  scoping.  One  of  these  is 
the  "no  action"  alternative,  in  which 
SMC's  application  will  be  denied,  and 
their  operation  will  continue  as 
currently  permitted. 

As  a  result  of  the  scoping  and 
analysis,  alternatives  to  the  proposed 
action  include:  modifications  to  the 
proposed  tailings  impoundment, 
advanced  water  treatent  facilities,  and 
other  mitigation  measures  associated 
with  water  treatment,  tailings 
impoundment  reclamation,  waste  rock 
storage/disposal,  wildlife,  aesthetics 
and  traffic. 

The  State  of  Montana  and  the  Forest 
Service  will  analyze  and  document  the 
direct,  indirect  and  cumulative  effects  of 
the  alternatives.  In  addition  the  EIS  will 
contain  an  analysis  of  appropriate 
mitigation  measures. 

Public  participation  has  been 
emphasized  and  has  occurred  at  several 
points  during  the  analysis.  The  draft 
environmental  impact  statement  is 
expected  to  be  available  for  public 
review  in  April.  1992.  An  open  house 
meeting  will  be  scheduled  in  May,  1992. 
during  the  Draft  EIS  review  period. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  Enviornmental 
Protection  Agency  publishes  the  notice 
of  availability  in  the  Federal  Register. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmenal 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 

Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 


alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Enviornmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  p.'-ocess.  First, 
reviewers  of  draft  enviornmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC.  435  U.S.  519.  553  (1978).  Also.    - 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  WIS.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  State  and 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final  environmental 
impact  statement. 

The  Final  EIS  is  expected  to  be 
released  by  September  1, 1992.  Dennis 
Casey,  Commissioner.  Montana 
Department  of  State  Lands,  and  Curtis 
W.  Bates.  Supervisor.  Custer  National 
Forest  are  the  responsible  officials. 

Dated:  March  23. 1992. 
Curtis  W.  Bates. 
Forest  Supen-isor. 
[FR  Doc.  92-7408  Filed  3-31-92;  8:45  am) 

BILLINQ  CODE  3410-n-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

IA-46V-801 

Postponement  of  Preliminary 
Antidumping  Duty  Determination: 
Uranium  from  the  Former  Union  of 
Soviet  Socialist  Republics  (USSR) 

agency:  Import  Administration, 
International  Trade  Administration. 
Departmrrt  of  Commerce. 
EFFECTIVE  DATE:  April  1.  1992. 
FOn  FURTHER  INFORMATION  CONTACT: 
Carole  A.  Showers  (:02-377-32171,  Ross 
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Cotjanle  (202-377-3534),  or  Larry 
Sullivan  (202-377-0114).  Investigations. 
Import  Administration,  International 
Trade  .Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NVV    Washington, 
DC  20230. 

Postponement 

On  November  29,  1991,  the 

Department  initiated  an  antidumping 
duty  investigation  of  uranium  from  the 
Union  of  Soviet  Socialist  Republics 
(USSR).  The  notice  stated  that  we  would 
issue  our  preliminary  determination  on 
or  before  April  16.  1992  (.%  FR  63711. 
Decembers,  1991). 

We  determine  that  this  case  is 
"extraordinarily  complicated"  under 
section  733(c)(l'){B)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  because  of: 
(1)  The  novel  issues  raised;  (2)  the 
complexity  of  the  issues  surrounding  the 
factors  of  production  information  we  are 
seeking  (relating  to  producers  in  what 
now  are  multiple  independent  republics 
whose  fungible  products  during  the 
period  of  investigation  were  sold 
through  a  single  entity);  (3)  the 
potentially  large  number  of  producers  of 
the  subject  merchandise;  and  (4)  the 
cooperation  of  the  sole  exporter  in  the 
former  Soviet  Union  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation.  While  we 
find  that  the  sole  exporter  and  its 
importer  have  cooperated,  we  do  so 
solely  for  purposes  of  our  decision  to 
extend  the  preliminary  determination. 
While  even  the  limited  analysis  of  the 
questionnaire  responses  that  we  have 
performed  indicates  the  existence  of 
significant  deficiencies,  we  nevertheless 
believe  that  the  exporter  has  attempted 
to  cooperate  with  the  investigation. 
Thus,  we  find  the  exporter  cooperative. 
However,  our  finding  will  have  no 
significance  beyond  this  decision.  We 
recognize  that  the  breakup  of  the  Soviet 
Union  has  made  communications 
extremely  difficult.  Despite  the 
Department's  intensive  efforts  to 
communicate  with  the  now  independent 
states  of  the  former  Soviet  Union,  the 
Department  continues  to  be  hampered 
by  communication  difficulties.  The 
recent  establishment  of  U.S.  diplomatic 
facilities  in  the  independent  states  will 
assist  communications  between  the 
Department  and  the  governments  of  the 
independent  states,  providing  them  with 
ample  opportunity  to  participate  in  this 
proceeding,  if  they  desire  to  do  so,  while 
also  providing  the  Department  ample 
time  to  analyze  such  data.  Therefore,  we 
are  extending  the  preliminary 
determination  in  this  investigation  30 
days  to  May  i8.  1992. 


Chief  among  the  novel  issues  we  face 
in  this  investigation  is  a  situation  where 
the  country  identified  in  the  petition  has 
dissolved.  Respondents  have  argued 
that  the  Department  cannot  proceed 
with  this  investigation  because  the  case 
was  initiated  not  against  each  of  the 
member  states  of  the  Commonwealth  of 
Independent  States  but  against  a 
country  that  no  longer  exists.  Petitioners 
argue  that  the  antidumping  law  focuses 
not  on  investigations  against  countries 
but  on  investigations  of  merchandise 
being  sold  at  less  than  fair  value.  The 
Department  has  determined  that  this 
case  will  continue  against  the  now 
independent  states  of  the  former  Soviet 
Union  (see.  Memorandum  from  Francis 
J.  Sailer  to  Alan  M.  Dunn  dated  March 
24,  1992).  Comments  are  invited  on  the 
appropriate  procedures  to  be  followed  in 
continuing  this  investigation  of  what  are 
now  obviously  12  separate  and 
independent  countries  that  are  potential 
exporters. 

For  all  the  reasons  cited  above,  we 
determine  that  this  investigation  is 
extraordinarily  complicated  in 
accordance  with  section  733(c)(l)(B)(i) 
(I),  (II)  and  (III)  of  the  Act  and  that 
additional  time  is  necessary  to  make 
this  preliminary  determination  in 
accordance  with  section  733(c)(l)(B)(ii) 
of  the  Act.  The  statutory  deadline  for 
issuing  this  determination  is  no  later 
than  May  18,  1992. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(b)(3)(d). 

Dated:  March  25,  1992. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  92-7491  Filed  3-31-92;  8:45  am) 

BILLING  CODE  3510-OS-M 

[C-549-7011 

Steel  Wire  Nails  From  Thaitand;  Final 
Results  of  Countervailing  Duty 
Administrative  Review  and  Bescissiori 
of  Countervailing  Duty  Order,  in  Part 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review  and  rescission  of  countervailing 
duty  order,  in  part. 

SUMMARY:  On  (anuary  9, 1992.  the 
Ui.'part.Tient  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on  certain 
steel  wire  nails  from  Thailand  for  the 
period  (anuary  1.  1989  through 


December  31. 1989  (57  FR  879).  We  have 
now  completed  that  review  and 
determine  the  total  bounty  or  grant  to  be 
0.46  percent  ad  valorem,  an  amount  the 
Department  considers  to  be  de  minimis. 

EFFECTIVE  date:  April  1. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
i'-.lni.id  V\    h;-     ,j'    .;  \1  .  :;<-.     ••■•  .-n, 
Office  of  Countervailing  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone  (202)  377-2786. 

On  January  9. 1992,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (57  FR  879)  the 

preliminary  :■ s  of  its  administrative 

review  of  the  countervailing  duty  order 
on  certain  steel  wire  nails  from  Thailand 
(52  FR  36987;  October  2. 1987).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  750  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope 

In  our  notice  of  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  (52  FR  36987; 
October  2. 1987).  the  merchandise 
covered  by  the  investigation  was 
described  as  follows: 

The  products  covered  by  this  investigation 
are  certain  steel  wire  nails  from  Thailand. 
These  nails  are:  One-piece  steel  nails  made 
of  round  wire,  as  currently  provided  for  in 
Tariff  Schedules  of  the  United  States 
Annotated  item  numbers  646.2500.  646  2610- 
90,  and  646.3040:  two-piece  steel  wire  nails  as 
currently  provided  for  in  item  number 
646.3200:  and  nails  with  steel  wire  shanks 
and  lead  heads,  as  currently  provided  for  in 
item  number  646.3600.  These  products  are 
currently  classifiable  under  Harmonized 
System  item  numbers  7317.00.55.  7317.00.65, 
7317.00.75  and  7616.10.10. 

In  accordance  with  our  preliminary 
determination,  the  Department  is 
clarifying  the  scope  of  the  order  to 
exclude  aluminum  nails  imported  under 
Harmonized  Tariff  Schedule  (HTS) 
number  7616.10.10.  and  is  rescinding  that 
portion  of  the  countervailing  duty  order 
covering  items  which  were  duty-free  at 
the  time  of  the  investigation,  and  remain 
duty-free  under  the  Generalized  System 
of  Preferences  (GSP).  The  rescission 
covers  the  merchandise  previously 
provided  for  in  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
number  646.3040,  certain  steel  wire 
nails;  TSUSA  item  number  646.3200. 
two-piece  steel  wire  nails:  and  TSUSA 
item  number  646.3600,  nails  with  steel 
wire  shanks  and  lead  heads.  This 
merchandise  is  currently  provided  for 
under  HTS  item  numbers  7317.00.65  and 
7317.00.75. 
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Accordingly,  the  merchandise  now- 
covered  by  the  countervailing  duty 
order,  and  which  is  the  subject  of  this 
administrative  review,  is  one-piece  steel 
nails  made  of  round  wire,  as  previously 
provided  for  in  TSUSA  item  numbers 
646.2500  and  646.2610-90.  These 
products  are  currently  provided  for 
under  HTS  item  number  7317.00.55.  The 
TSL'S.A  and  HTS  numbers  are  provided 
for  convenience  and  customs  purposes. 
The  written  description  remains 
dispositive. 

This  administrative  review  covers  the 
period  January  1. 1939  through 
December  31. 1989.  and  seven  programs. 
One  producer,  K.Y.  Intertrade  (KYI),  and 
one  trading  company,  Asoke.  accounted 
for  substantially  all  exports  of  the 
subject  merchandise  from  Thailand  to 
the  United  States  during  the  review 
period.  Both  of  these  companies,  and  the 
firms  supplying  substantially  all  nails  to 
the  trading  company,  responded  to  the 
Department's  questionnaires. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  respondents,  the 
Royal  Thai  Government  (RTG)  and  the 
steel  wire  nail  exporters.  Asoke  and 
KYI. 

Comment  1:  Respondents  state  that 
they  were  not  provided  an  opportunity 
until  after  issuance  of  the  preliminary 
results  of  review  to  submit  additional 
information  or  comments  on  the 
Department's  use  in  this  administrative 
review  of  the  short-term  borrowing 
interest  rate  benchmark  first  utilized  in 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Orde.-:  Steel  Wire  Rope  from  Thailand 
(56  FR  46299:  September  11, 1991)  (Steel 
Wire  Rope). 

Response:  We  disagree  that 
respondents  were  not  provided  an 
opportunity  to  submit  additional 
information  or  comment  on  the 
benchmark  used  by  the  Department  in 
this  proceeding  until  after  the 
preliminary  determination.  Respondents 
were  aware  of  the  Department's 
selection  of  this  benchmark  when  it  was 
utilized  in  the  Steel  Wire  Rope 
investigation,  and  again,  when  the  same 
benchmark  was  used  in  Carbon  Steel 
Butt-Weld  Pipe  Fittings  from  Thailand; 
I*reliminary  Results  of  Countervailing 
Duty  Administrative  Review  (56  FR 
5,5283:  October  25. 1991)  (Butt-Weld 
Pipe).  Comments  could  have  been 
submitted  at  any  time,  once  it  became 
tvpparpnt  to  the  respondents  that  the 
Department  had  established  a 
pif.'erence  for  ubC  of  this  particular 
benchmark,  and  any  new  information 


could  have  been  submitted  at  any  time 
up  to  the  time  of  the  Departments 
preliminary  determination  in  this 
review. 

With  regard  to  the  "revised"  factual 
information  submitted  after  our 
preliminary  determination,  in 
accordance  with  19  CFR  355.31(a).  the 
Department  did  not  consider  this 
information  for  these  final  results. 
Further,  in  accordance  with  19  CFR 
355.31(a)(3)  the  Department  is  required 
to  remove  untimely  submissions  of 
factual  information  from  the 
administrative  record,  and  has  done  so 
here. 

Comment  2:  Respondents  assert  that 
the  Department  erred  in  using  the 
average  of  the  minimum  loan  rates 
(MLR)  and  the  maximum  overdraft  rates 
(MOR)  as  the  benchmark  in  the  Steel 
Wire  Rope  investigation  and  in  this 
review.  Respondents  further  claim  that 
the  benchmark  calculated  by  the  Bank 
of  Thailand  (BOT)  is  a  more  reliable  and 
accurate  data  base  on  which  to  base  the 
benchmark  than  that  used  by  the 
Department  in  its  preliminary  results  of 
this  review,  because  the  BOT  based  its 
benchmark  calculations  on  verified 
reports  from  the  commercial  banks  to ' 
the  central  bank,  and  the  BOT 
benchmark  represents  the  actual 
weighted  average  commercial  interest 
rate  for  short-term  borrowing  in 
Thailand  during  1989.  Further, 
respondents  state  that  this  methodology 
is  consistent  with  the  Commerce 
Department's  proposed  regulation,  and 
that  benchmarks  based  on  the  same 
data  base  and  methodology  have  been 
used  and  verified  by  the  Commerce 
Department  in  preceding  countervailing 
duty  investigations  and  reviews 
involving  Thailand. 

Response:  As  stated  in  the 
preliminary  results  of  this  review,  the 
Department  determined  in  Steel  Wire 
Rope  that  the  MLR  and  MOR  rates  were 
the  most  appropriate  rates  to  determine 
the  short-term  interest  benchmark.  (See 
also.  Butt-W'eld  Pipe,  Comment  4.)  In 
Steel  Wire  Rope,  the  Department 
concluded  that  the  MLR  and  MOR  rates 
are  more  representative  of  short-term 
interest  rates  in  Thailand  for  calendar 
years  1988  and  1989  than  the  weighted- 
average  interest  rate  charged  by 
commercial  banks  on  domestic  loans, 
bills,  and  overdrafts  used  in  previous 
Thai  cases.  Respondents  submitted  no 
evidence  on  the  record  of  this  review  to 
refute  this  determination.  Therefore,  as 
the  benchmark  interest  rate  for  purposes 
of  calculating  the  benefit  from  Export 
Packing  Credit  Loans  (EPCs)  on  which 
interest  was  paid  in  1988,  we  used  an 
average  of  the  1988  MLR  and  MOR  rates 
as  calculated  in  Steel  Wire  Rope.  We 


used  the  same  methodology  to  calculate 
the  1989  benchmark.  Furthermore, 
absent  new  evidence  that  the  MLR  and 
MOR  rales  are  not  more  representa'iv 
of  short-term  interest  rates  than  the 
benchmark  calculated  by  the  BOT,  we 
will  continue  to  employ  the  benchmark 
used  in  this  administrative  review. 

Finally,  use  of  the  BOT  benchmark 
calculated  by  respondents,  instead  of    _ 
the  average  of  the  MLR  and  MOR  rates 
would,  in  this  instance,  have  no  material 
effect  on  the  outcome  of  the  review,  as 
both  result  in  de  minimis  rates. 

Comments:  Respondents  claim  that 
the  Department  has  set  higher  standards 
of  proof  for  the  RTG's  new  export  tax 
rebate  study  (the  Physically 
Incorporated  Input  Coefficient,  or 
"PHIC"  study)  than  those  set  for  export 
tax  rebate  amounts  under  the  prior 
system  (the  Input/Output,  or  "I/O" 
study).  Respondents  ask  that  the 
Department  reconsider  its  decision  that 
the  respondents  failed  to  prove  their 
case  by  not  submitting  information 
requested  by  the  Department  regarding 
the  RTG's  calculations  and  the 
questionnaire  responses  upon  which 
these  calculations  were  based. 

Response:  We  disagree  with 
respondents'  claim  that  higher  standards 
of  proof  were  set  for  the  PHIC 
calculations  than  for  acceptance  of  the 
I/O  study  previously  used  as  a  basis  for 
calculating  the  amounts  of  the  indirect 
tax  rebates. 

In  1980,  the  Department  devised  a 
three-pronged  test  to  determine  whether 
a  program,  such  as  the  export  tax 
program,  is  a  non-excessive  rebate  of 
the  indirect  taxes  levied  on  a  specific 
exported  product.  We  first  articulated 
our  three-pronged  test  in  the 
investigation  involving  fasteners  from 
India  (See.  Certain  Fasteners  from 
India:  Final  Affirmative  Countervailing 
Duty  Determination  and  Countervailing 
Duty  Order)  (45  FR  48607.  July  21. 1980)). 
That  notice  stated,  in  part; 

Thus,  in  determir.ing  whettier  the  CCS 
program  is  a  subsidy,  the  primary 
considerations  are  (1)  whether  the  CSS 
program  operates  f.or  the  purpose  of  rebating 
indirect  taxes.  (2)  whether  there  is  a  clear 
link  between  eligiliility  for  CCS  payments 
and  the  payment  of  indirect  taxes,  and  (3) 
nhelher  the  government  has  reasonably 
calculated  and  dpcu:iented  the  actual 
indirect  tax  incidence  borne  by  exporiod 
fasteners  and  has  demonstrated  a  clear  link 
betiveen  such  tax  incidence  and  the  amount 
uf  the  CSS  payments.  (Emphasis  added.) 

The  Department  has  consistently 
applied  this  test  in  reaching  its 
determinations  concerning  indirect  tax 
rebate  programs  such  as  this  one,  as 
well  as  in  reaching  its  determinations 
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regarding  any  studies  relied  upon  in 
establishing  the  amounts  of  the  taxes  to 
be  rebated  under  such  programs. 

The  information  requested  by  the 
Department,  but  not  supplied  by  the 
respondents,  speaks  directly  to  the 
calculations  and  documentation 
addressed  in  our  three-pronged  test.  In 
this  case,  the  Department  attempted  to 
make  comparisons  between  certain 
proprietary  cost  and  price  data  in  the 
administrative  record  and  the  cost/price 
ratios  submitted  by  the  RTG  as  the  final 
stage  calculations  upon  which  the 
amounts  of  indirect  taxes  to  be  rebated 
were  based.  We  were  unable  to 
reconcile  the  two  sets  of  figures  within 
reasonable  parameters  and.  given  that 
costs  and  prices  may  fluctuate  widely 
between  individual  firms,  we  requested 
both  copies  of  the  questionnaire 
responses  from  nail  manufacturers 
which  the  RTG  had  used  in  calculating 
these  cost/price  ratios,  and  copies  of  the 
RTG's  calculations  of  these  cost/price 
figures.  However,  the  respondents  were 
unable  to  supply  the  Department  with 
these  underlying  documents,  which  were 
essential  in  determining  not  only  the 
reasonableness  of  the  calculations,  but 
in  establishing  the  requisite  linkage 
betweeen  the  actual  taxes  paid  and  the 
amounts  of  taxes  to  be  refunded. 

Absent  the  documentation  necessary 
to  support  and  reconcile  the  RTG"s  cost/ 
price  ratios,  the  Department  had  no 
alternative  but  to  determine  that  the 
RTG  had  not  met,  and  still  has  not  met, 
the  criteria  embodied  in  our  three- 
pronged  test  for  purposes  of  this  review. 

Rescission  of  Countervailing  Duty 
Order,  In  Part,  and  Clarification  of 
Scope  of  Counter\  ailing  Duty  Order 

The  Department  hereb\  rr'srmds  that 
portion  of  the  countervailing  duty  order 
covering  the  merchandise  previously 
provided  for  in  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
number  646.3040,  certain  steel  wire 
nails;  TSUSA  item  number  646.3200,  two 
piece  steel  wire  nails;  and  TSUSA  item 
number  646.3600,  nails  with  steel  wire 
shanks  and  lead  heads.  This 
merchandise  is  currently  provided  for 
under  HTS  item  numbers  7317.00.65  and 
7317.00.75.  As  explained  in  our 
preliminary  determination  (57  FR  879), 
the  basis  for  our  rescission  of  this 
portion  of  the  countervailing  duty  order 
is  that  the  International  Trade 
Commission  has  not  made  an 
affirmative  injury  determination 
regarding  this  merchandise,  as  required 
by  section  303(a)(2)  of  the  Act,  and 
petitioner,  by  letter  of  November  21, 
1991,  formally  withdrew  that  portion  of 
the  petition  covering  this  merchandise. 


Further,  the  Department  hereby 
clarifies  the  scope  of  the  counter\'ailing 
duty  order  to  exclude  aluminum  nails 
imported  under  ITTS  7616.10.10. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  net  bounty  or  grant  on  the 
merchandise  currently  encompassed  by 
the  countervailing  duty  order  to  be  0.46 
percent  ad  valorem  during  the  period 
January  1, 1989  through  December  31. 
1989.  Pursuant  to  19  CFR  355.7.  any  rate 
less  than  0.5  percent  ad  valorem  is  de 
minimis. 

With  regard  to  the  merchandise  for 
which  the  Department  has  rescinded  the 
countervailing  duty  order,  and  for  the 
merchandise  excluded  by  virtue  of  the 
Department's  clarification  of  the  scope 
of  the  order,  the  Department  will 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
counten'ailing  duties,  all  such  entries 
upon  which  liquidation  has  been 
suspended,  and  to  terminate  the 
suspension  of  liquidation  on  future 
entries  of  this  merchandise. 

The  Department  will  furthermore 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  all  shipments  of 
the  merchandise  subject  to  the 
countervailing  duty  order  exported  on  or 
after  January  1, 1989  and  on  or  before 
December  31, 1989. 

The  Department  will  also  instruct  the 
Customs  Scr\ice  to  waive  cash  deposits 
of  estimated  countervailing  duties,  as 
provided  by  section  751(a)(l}  of  the  Act. 
on  all  shipments  of  this  merchandise 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice. 
This  waiver  of  deposit  requirement  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
arc  in  accordance  with  section  751(a)(lJ 
of  the  Act  (19  U.S.C.  1875(a)(1)).  and  19 
CFR  355.22. 

Dated:  March  27.  1992. 
Marjorie  .A.  Chorlins. 
Acting  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  92-7492  Filed  3-31-92;  8:45  am) 
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action:  Notice. 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Milwaukee.  Wisconsin 
{Service  area) 

agency;  .Minority  Business 
Development  Agency,  Commerce. 


summary:  In  accordance  with  Executive 
Oiuer  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications  under 
its  Minority  Business  Development 
Center  (MBDC)  program  to  operate  an 
MBDC  for  approximately  a  3  year 
period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  estimated  at  $173,250  in 
Federal  funds,  and  a  minimum  of  $30,574 
in  non-federal  (cost-sharing) 
contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  period  of  performance  will  be  from 
September  1. 1992  to  August  31. 1993. 
The  MBDC  will  operate  in  the 
Milwaukee,  Wisconsin  geographic 
service  area.  The  award  number  of  this 
MBDC  will  be  05-10-92005-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  ser\'e  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  Regional  staff  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
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based  on  a  determination  of  the 
application  most  likely  to  further  the 
purposes  of  the  MBDC  program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-federal  contributions.  To 
assist  them  in  this  effort,  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour.  MBDCs  will  charge  client  fees  at 
20'i  of  the  total  cost  for  firms  with  gross 
sales  of  SoOaooO  or  less  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  $500,000. 

MBDCs  performing  satisfactorily  may 
continue  to  operate,  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "coramendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  performance,  the 
availability  of  funds  and  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

In  accordance  with  OMB  Circular  A- 
129.  "Managing  Federal  Credit 
Programs,"  applicants  who  have  an 
outstanding  accounts  receivable  with 
the  Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made  to  pay  the  debt. 

Applicants  are  subject  to 
Governmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26. 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements:  unsatisfactory 


performance  of  MBDC  work 
requirements:  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance  or 
client  certification.  Such  inaccurate  or 
inflated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

On  November  18. 1988.  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Pub.  L  100-690,  title  V.  subtitle  D). 
The  statute  requires  contractors  and 
grantees  of  Federal  agencies  to  certify 
that  they  will  provide  a  drug-free 
workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

15  CFR  part  28  is  applicable  and 
prohibits  recipients  of  Federal  contracts 
grants,  and  cooperative  agreements  fror^ 
using  appropriated  funds  for  influencing 
or  attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  a 
specific  contract,  grant,  or  cooperative 
agreement  Form  CD-511.  "Certifications 
Regarding  Debarment.  Suspension  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying" 
and,  when  applicable,  the  SF-LLI« 
"Disclosure  of  Lobbying  Activities, '  are 
required. 

CLOSING  date:  The  closing  date  for 
applications  is  May  8, 1992.  Applications 
must  be  postmarked  on  or  before  May  8, 
1992 

MAIUNG  ADDRESS  FOR  SUBMISSION: 

Proposals  will  be  reviewed  by  the  New 
York  Regional  Office.  The  mailing 
address  for  submission  of  applications 
is:  New  York  Regional  Office,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce.  26  Federal 
Plaza,  room  3720,  New  York,  New  York 
10278. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Vega.  Regional  Director,  Chicago 
Regional  Office.  Address:  Chicago 
Regional  Office,  Minority  Business 
Development  Agency.  55  East  Monroe 
Street,  suite  1440.  Chicago.  Illinois  60603, 
312/353-0182. 

STATUTORY  AUTHORITY:  15  U.S.C.  1512, 

FUNDING  authority:  Executive  Order 
11625.  October  13, 1971. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 


regulations  can  be  obtained  at  the  atxive 
address. 

(Catalog  of  Federal  Domestic  Assistance 
n  800  Minority  Business  Development) 
Note:  A  pre-application  conference  to 
assist  all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency,  55  East 
Monroe,  suite  1440,  Chicago.  Illinois,  April  20. 
1992  at  10  a.m. 
David  Vega. 

Regional  Director.  Chicago  Regional  Office. 
[PR  Doc.  92-7433  Filed  3-31-92;  8:45  am| 

BlUNra  COOe  36IO-21-«i 


National  Oceanic  and  Atmcspt"eric 

Administration 

Evaluation  of  State  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserves 

agency:  Office  of  Ocean  and  Coastal  . 
Resource  Management,  National  Ocean 
Service,  NOAA,  Commerce. 

ACTION:  .Notice  of  intent  to  evaluate. 

summary:  The  NO.^A  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to 
evaluate  the  performance  of  the  Guam 
Coastal  Management  Program  and  the 
Elkhom  Slough  (California)  and  Hudson 
River  (New  York)  National  Estuarine 
Research  Reserves. 

These  evaluations  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA). 
as  amended.  The  CZMA  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management  and  the  operation  and 
management  of  national  estuarine 
research  reserves  (NF-RRs).  Evaluation 
of  a  coastal  management  program  (CMP) 
requires  findings  concerning  the  extent 
to  which  a  state  has  implemented  ana 
enforced  the  management  program 
approved  by  the  Secretary  of 
Commerce,  addressed  the  coastal 
management  needs  identified  in  CZMA 
section  303(2)  (A)  through  (K),  and 
adhered  to  the  terms  of  financial 
assistance  awards  funded  under  the 
CZMA.  Evaluation  of  an  estuarine 
reserve  requires  findings  pertaining  to  a 
state's  implementation  of  its  federally 
approved  NTRR  management  plan,  and 
adherence  to  the  terms  of  financial 
assistance  awards  funded  under  the 
CZMA.  These  reviews  include  a  site 
visit,  consideration  of  public  comiVients, 
and  consultations  with  interested 
Federal,  state,  and  local  agencies  and 
members  of  the  public.  A  public 
meeting(s)  is  held  as  part  of  the  site 
visit. 
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Notice  is  hereby  given  of  the  dates  of 
the  site  visit  for  listed  evaluations,  and 
the  date,  local  time,  and  location  of  a 
public  meeting(s)  during  the  site  visit; 

[11  Guam  Coastal  Management 
(Program.  May  6-14,  1992.  A  public 
meeting  will  be  held  Tuesday.  May  12, 
1992.  7  p  m..  m  the  Governor's 
Conference  Room,  Adelup.  Guam. 

(2!  Elkhorn  Slough  N'ERR  site  visit. 
May  18-22,  1992.  A  public  meeting  will 
be  held  Tuesday,  May  19,  1992,  7  p.m.,  at 
the  Reserve  Visitor  Center,  1700  Elkhorn 
Road.  VVatsonville,  Cahfomia. 

(3]  Hudson  River  NERR  site  visit.  May 
1&-22.  1992.  A  public  meeting  will  be 
held  Wednesday,  May  20.  1992.  7:30 
p  m,,  a»  die  .New  York  Department  of 
F.n\ironmental  Conservation,  Region  3 
Office,  21  South  Putt  Comers  Road.  New 
Paltz,  \'ew  York. 

The  respective  states  viill  issue  notice 
of  the  public  meeting(sj  m  local 
newspapers  at  least  45  days  prior  to 
being  held  and  will  issue  other  timely 
notices  as  appropriate 

Copies  of  the  state's  most  recent 
performance  reports,  as  well  as  OCR.M's 
notification  and  supplemental  request 
letter  to  the  state,  are  available  upon 
request  from  OCR.Vl.  Written  comments 
from  interested  parties  regarding  each  of 
these  programs  are  encouraged  at  this 
time  and  will  be  accepted  until  seven 
days  after  the  site  visit.  Please  direct 
written  comments  to  Vickie  Allin,  Chief. 
Policy  Coordination  Division,  at  the 
address  listed  below.  When  the  final 
evaluation  findings  are  completed. 
OCRM  will  place  a  notice  m  the  Federal 
Register  announcirg  their  a\'ailability. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vick'e  Allin.  Chief.  Policy  Coordination 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS/NQAA. 
1825  Connecticut  Avenue,  NW., 
Washington,  DC  20235,  (202)  60&-4100. 

Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration 

Dated:  March  26. 1992. 
Frank  W.  Maloney, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
'1"R  Doc.  92-7420  Filed  3-31-92;  8:45  am) 

BILLING  CODE  3S10-0»-M 


Evaluation  of  State  Coastal 
Management  Programs 

AGENCY:  Office  of  Ocean  and  Coastal 

Resource  .Management.  National  Ocean 

Service.  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of 

e\  aluation  findings. 


SUMtHARY:  .Notice  is  hereby  given  of  the 
a\  ailahility  of  the  evaluation  Findings 
for  the  New  Jersey  and  the 
Commonwealth  of  the  Northwestern 
Mariana  Islands  coastal  management 
programs.  Section  312  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA), 
as  amended,  requires  a  continuing 
review  of  the  performance  of  coastal 
states  with  respect  to  their  Federally 
approved  coastal  management 
programs. 

The  State  of  New  Jersey  was  found  to 
be  implementing  and  enforcing  its 
Federally  approved  coastal  management 
program,  addressing  the  national  coastal 
management  objectives  identified  in 
CZMA  section  303(2)(AHK),  and 
adhenng  to  the  programmatic  terms  of 
its  financial  assistance  awards.  The 
Commonwealth  of  the  Northern  Mariana 
Islands  was  found  not  fully  adhering  to 
its  Federally  approved  coastal 
management  program.  The 
Commonwealth  must  take  several 
actions  listed  in  the  findings  to  bring  its 
program  back  into  satisfactory 
adherence. 

Copies  of  these  findings  may  be 
obtained  upon  request  from:  Vickie 
Allin,  Chief,  Policy  Coordination 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS/NOAA, 
1825  Connecticut  Avenue,  Nl/V., 
Washington.  DC  20235,  (202)  606-4100. 

[Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  March  26.  1992. 
Frank  W.  Maloney, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
\FR  Doc  92-7421  Filed  3-31-92;  8:45  am) 
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Marine  Mamn\ais 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  DOC. 

ACTION:  Receipt  of  application  for 
scientific  research  permit  (P501). 

Notice  is  hereby  given  that  an 
applicant  has  applied  in  due  form  for  a 
scientific  research  permit  to  take  marine 
mammals  as  authorized  by  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 
Section  10  of  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531-1543)  and  the 
Regulations  Governing  Endangered  Fish 
and  Wildlife  (50  CFR  parts  217-222). 

1.  Applicant:  Raymond  J.  Tarpley. 
D.VAl.,  Ph.D.,  Department  of  Veterinary 
Anatomy.  College  of  Veterinarv 


Medicine,  Texas  A&M  University, 
College  Station,  TX  77843. 

2.  Number,  name,  and  type  of  take  of 
marine  mammals;  The  applicant 
requests  a  permit  to  collect  tissue 
samples  from  up  to  30  bowhead  whales 
[Balaena  mysticetus]  taken  during  the 
Alaska  Eskimo  subsistence  harvests, 
import  tissue  samples  obtained  from  up 
to  50  beluga  whales  [DeJphinapterus 
leucas)  taken  for  subsistence  purposes 
by  the  Inuit  in  Canada,  and  import 
tissue  samples  from  up  to  10  harbor 
porpoises  (Phocoena  phocoena).  5  Dall's 
porpoises  (Phocoenoides  daJIf]  and  10 
killer  whales  [Orcinus  orca)  found  dead 
as  a  result  of  strandings  along  the  coast 
of  British  Columbia.  Canada.  Samples 
proposed  to  be  taken  and  imported 
include  nervous,  cardiovascular, 
pulmonary,  digestive,  reproductive  and 
lymphatic  tissues  that  will  be  used  in 
morphological  and  toxicological  studies. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  NMFS.  U.S. 
Department  of  Commerce,  1335  East- 
West  Highway,  SSMC«1,  rm.  7324. 
Silver  Spring.  MD  20910,  within  30  days 
of  the  publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  a  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of  the 
applicant  and  do  not  necessarily  reflect 
the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  actions  are  available  for 
review  upon  written  notice  or  by 
appointment  in  the  following  offices:    . 

Permits  Division.  Office  of  Protected 

Resources.  NMFS.  1335  East-West 

Highway,  room  7324.  Silver  Spring.  MD 

20910(301/713-2289); 
Director.  Southeast  Region.  NMFS,  NOAA, 

9450  Koger  Blvd.,  St.  Petersburg,  FL  33702 

(813/893-3141); 
Director,  Alaska  Region,  NMFS,  Federal 

Bldg.,  709  W.  9th  St..  Juneau.  AK  99602 

(907/568-7221). 

Dated:  March  26.  1992. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
|FR  Doc.  92-7406  Filed  3-31-82;  8:45  amj 
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Marine  Mammals 


AGeNCY:  National  Marine  Fisheries 
"^   - .    .ti.  -NOAA.  Commerce. 
ACTION:  Request  for  modification  to 
scientific  research  permit  No.  638. 

summary:  Notice  is  hereby  given  that 
L.r.  Randall  S.  Wells.  Dolphin  Biology 
Research  Associates,  Inc.,  163  Siesta 
Drive.  Sarasota,  Florida  34242,  has 
requested  a  modification  to  Scientific 
Research  Permit  No.  638  (P319A) 
pursuant  to  the  provisions  of  §  216.33  (d) 
and  (e)  of  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

Permit  No.  638  was  issued  on  June  14. 
1988  (53  FR  23437),  to  take  up  to  3000 
Atlantic  bottlenose  dolphins  [Tursiops 
truncatus]  by  harassment  along  the 
central  west  coast  of  Florida. 

Permission  is  now  requested  to 
include  in  this  study  controlled  playback 
experiments  of  low-frequency  sounds 
(LFS)  to  examine  the  potential 
behavioral  responses  of  free-ranging 
bottlenose  dolphins  to  these  sounds.  The 
results  of  the  proposed  small-scale 
experiments  may  provide  indications, 
under  carefully  controlled 
circumstances,  of  the  potential 
biological  impacts  on  marine  mammals 
of  LFS  from  other  oceanographic 
studies. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  modification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  SSMC-1, 
Silver  Spring.  Maryland  20910,  within  30 
days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular  request 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  modification  request  are 
available  for  review  by  interested 
persons  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service.  1335  East-West  Highway, 
SSMC»1,  room  7324,  Silver  Spring.  MD 
20910  (301/713-2289);  and 


Director,  Southeast  Region,  National  Marine 
Fishenes  Ser\ice,  NOAA,  9450  Koger  Blvd., 
St.  Petersburg.  FL  33702  (813/893-3141). 

Dated:  March  26, 1992. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Sen-ice. 
[PR  Doc.  92-7407  Filed  3-31-92;  8:45  am] 
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COMMITTEE  FOR  T- r 
IMPLEMENTATION  OF  TExT.i_E 
AGREEMENTS 

Adjustment  of  Import  Limits  a^d  ? 
Guaranteed  Access  Level  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactureci   n 
the  Dominican  Republic 

March  27.  1992. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits  and  a  guaranteed  access  level. 

EFFECTIVE  DATE:  March  27,  1W2. 
FOR  FURTHER  INFOP"  *     ON  C  5',    ACT: 
Naomi  Freeman.  International  iraae 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Categories  351/ 
651  is  being  increased  by  application  of 
swing,  reducing  the  limits  for  Categories 
342/642  and  644  to  account  for  the 
increase. 

Also,  the  current  guaranteed  access 
level  for  Categories  347/348/647/648  is 
being  increased. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27,  1991).  Also 
see  56  FR  22402,  published  on  May  15, 
1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 


agreement,  but  are  designed  to  assist 

only  in  the  implementation  of  certain  of 

its  provisions. 

Auggie  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  &p  Irripitr-ientHtion  of  Textile 
Agreements 
March  27, 1992. 
Commissioner  of  Customs, 
Department  of  the  Treasury:  Washington.  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  May  9.  1991,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton  and  man-made  fiber  textile 
products,  produced  or  manufactured  in  the 
Dominican  Republic  and  exported  during  the 
twelve-month  period  which  began  on  June  1, 
1991  and  extends  through  May  31, 1992. 

Effective  on  March  27,  1992,  you  are 
directed  to  amend  further  the  directive  dated 
May  9. 1991  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Dominican  Republic: 


Category 

Adjusted  twelve-montti 
limit  = 

342/642        

255,350  dozen. 

351/651               

661,440  dozen. 
258,167  numbers. 

644 

'  The  limits  have  not  t)een  adjusted  to  account  for 
any  imports  exported  after  May  31.  1991 

Also  effective  on  March  27. 1992.  the 
current  guaranteed  access  level  for 
Categories  347/348/647/648  is  being 
increased  to  5.080.000  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(y)(l). 

Sincerely, 
.\uggie  0.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Dor.  92-7496  Filed  3-31-92;  8:45  am) 
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Adjustrrrenf  of  Import  Limits  for 
Certain  Cotton.  Wool,  Man-Made  Fiber, 
Siik  Blend  and  Ottier  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in 
Indonesia 

March  27. 1992. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 
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ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 


EFFECTIVE  DATE:  April  3,  1992. 

FOR  FURTHER  INFORMATION  CONTACT 

lerr.ifer  Tallariro.  hitfrnatmr.,..!  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-9480.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION! 

.\uthonty:  Executive  Order  11651  of  March 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  [7 
U.S.C.  1B54). 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION-  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  .November  27,  1991).  Also 
see  56  FR  26392,  published  on  June  7, 
1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  pro'.isions. 
Auggie  O.  Tantillo, 

Chairrian.  Committee  for  the  Implempntation 
of  Textile  Agreements. 

Committee  for  the  fmrifnifnliiti. in  n*  rcxtila 
Agreempnis 
Murch  27,  1902. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Wasbinyton.  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  June  4, 1991,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Indonesia  and  exported  during  the  period 
which  began  on  )uly  1,  1991  and  extends 
through  June  30, 1992. 

Effective  on  April  3,  1992,  you  are  directed 
to  amend  further  the  directive  dated  June  4, 
1991  to  increase  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Goi'emments  of  the  United  States  and 
Indonesia: 


Categofy 

Adhistsd  twolv6*month 
imil> 

219 

4,258  101   squafi-   txibts 

313 

9,677,643  square  roelers. 

314 

40.040.097               square 
metere 

317/617/326 

18,464,316  square  meter* 

ot  whicti  not  rrxjfe  ttian 

2,490,792             square 

meters  shall  be  m  Cate- 

gofy 326. 

334/335 

157,456  dozen 

369-S  '  

590,860  kilograns. 
56.914  dozea 

445/446 _... 

604-A'     

340,886  kilograms. 
18,195,691              square 

625/626/627/628/629.. 

meters 

635 

108.305  dozen 

Group  n 

200,  201,  218,  220. 

87,324.362  square  meters 

222-227.  229,  237. 

equivalent 

239.  300,  301.  330. 

332.  333.  336/636. 

342/642,  345.  349, 

350.  352-354.  359. 

360-363.  369-D  V 

369-0  *.  400-444. 

447-469,  600,  603, 

604-O  «,  606,  607, 

611,618.619/620. 

621,  622,624,630, 

631-634,643,644, 

649,  650,  652-654. 

659,  665,  666.  669. 

670,831-836,838, 

839,  840,  842-847. 

850-852,  858  and 

859,  as  a  group. 

Suble\'els  m  Group  II 

237 

311  197  dozen. 

345 

304,513  dozen 

350 

90.036  dozen. 

369-D 

572,719  kilograms. 
986,000  dozen  pairs 
58  302  dozen. 

631 

634 

'  Ttie  limits  tiave  not  t>e€n  adjusted  to  account  (or 
any  imports  exported  after  June  30,  1991 


^Category 
6307  lOJJOOS 

^Category 
5509.3Z0000. 
Category 


369-S-        only        HTS 


604-A: 


only 


HTS 


number 


number 


369-D:  only  HTS  numbers 
6302.60.0010  630291  0005  and  630291  0045 

•Category  369-0:  all  HTS  numbers  except 
6302  60  0010.  6302  91  0005.  6302.91  0045  (Catego- 
ry 369-D);  and  6307  10  2005  (Categorv  369-S) 

« Category  604-0:  all  HTS  numbers  except 
5509  32.0000  (Category  604-A). 

You  are  directed  to  deduct  the  following 
amounts,  for  goods  exported  during  the 
period  July  1, 1990  through  June  30,  1991,  from 
the  charges  made  to  the  following  categories 
for  the  current  restraint  period.  These  same 
amounts  shall  be  charged  to  the 
corresponding  categories  for  the  restraint 
period  which  began  on  July  1, 1990  and 
extended  through  June  30, 1991 . 


Category 

Amount  to  be  deducted/ 
ctiarged 

331  

35  5S0  dozen  pairs 

614 

796  786  square  meters 

615 

170.765  square  meters. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 


exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  92-7495  Filed  3-31-92;  8:45  am) 
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Mississippi  River  Transmission  Corp.; 
Tarlfl  f  :!ing 

March  24. 1992. 

Take  notice  that  on  March  13. 1992, 
Mississippi  River  Transmission 
Corporation  (Mississippi)  Rled  revised 
Tariff  Sheets  to  become  effective  April 
15. 1992,  pursuant  to  S  281.204(b)  of  the 
Commission's  Regulations  which 
requires  interstate  pipelines  to  update 
their  respective  Index  of  Entitlements 
annually  to  reflect  changes  in  Essential 
Agricultural  Use.  The  following  sheets 
have  been  submitted: 

First  Revised  Sheet  No.  94 
Fourth  Revised  Sheet  No.  96 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  14, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  92-7422  Filed  3-31-B2;  8:45  am| 
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Office  o*  He,"in''!g  aod  Appeals 


1992 


During  the  week  of  February  14 
through  February  21. 1992,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  appendix  to  this 
notice  were  filed  with  the  Office  of 
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tiearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 


service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 


comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  nf 
Energy,  Washington,  DC  20585. 

Dated;  March  27,  1992 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[WeeK  of  FetKuary  14  through  February  21,  19921 


Date 


Name  and  location  of  applicant 


Case  No. 


Type  of  submission 


2/18/92.. 


Hanford  EducatKjn  Action  League.  Spokane.  WA . 


2/18/92.. 


2/20/92 


Gulf/Charles  Kowsky  Resources,  Inc.  Woodbndge. 
VA 


Ball  Marketing,  inc.,  Washington.  DC 


2/20/92.. 


DeMenno-Kerdoon.  Washington,  DC 


LFA-0185 


RB300-131 


LEF-0043 


LEF-0042 


2/20/92.. 


Richome  Oil  and  Gas  Company,  Washington,  DC LEF-0041 


2/21/92. 


Gem  City  Packaging  &  Manufacturing,  Middletown, 
OH 


2/21/92.. 


Citizen  Action,  Washington,  DC  . 


LFA-0186 


LFA-0187 


Appeal  of  an  Information  Request  Denial.  If  Granted;  The  January 
16.  1992  Freedom  of  Information  Request  Demal  issued  by  the 
Department  of  Energy  Richland  Operations  Office  would  be  re- 
scinded, and  Hanford  Educahon  Action  League  would  receive 
access  to  drafts  of  the  report  and  correspondence  of  contract 
WHG-SP-0675-07. 

Request  for  Modification/Rescission  in  the  Gulf  Refund  Proceeding 
It  Granted:  The  January  24,  1992  Decision  and  Order  (Case  No 
RF30O-11726)  issued  to  Charles  Kowsky  Resources,  Inc  would  be 
nxxlified  regarding  the  firm's  Application  for  Refund  submitted  m 
ttie  Gulf  refund  proceeding 

Implementation  of  Special  Refund  Procedures  If  Granted:  The  Office 
of  Hearings  and  Appeals  would  implement  Special  Refund  Proce 
dures  pursuant  to  10  CFR  Part  205  Subpart  V,  in  connection  with 
a  December  1,  1987  Consent  Order  that  Ball  Marketing,  Inc 
entered  into  with  the  Department  of  Energy, 

Implementation  of  Special  Refund  Procedures.  If  Granted;  The  Office 
of  Hearings  and  Appeals  would  implement  Special  Refund  Proce- 
dures pursuant  to  10  CFR  Pari  205,  Subpart  V,  in  connection 
with  a  February  16,  1989  Consent  Order  that  DeMenno-Kerdoon 
entered  into  with  the  Department  of  Energy, 

Implementation  of  Special  Refund  Procedures,  If  Granted:  The  Office 
of  Hearings  and  Appeals  would  implement  Special  Refund  Proce- 
dures pursuant  to  10  CFR  Part  205.  Subpart  V,  in  connection 
with  a  September  3,  1991  Consent  Order  that  Richome  Oil  and 
Gas  Co,  entered  into  with  the  Department  of  Energy 

Appeal  of  an  Information  Request  Denial  If  Granted:  The  February  7, 
1992  Freedom  of  Information  Request  Denial  issue  by  the  Depart- 
ment of  Energy  Oak  Rnjcje  Operations  Office  would  be  rescinded, 
and  Gem  City  Packaging  &  Manaufactunng  would  receive  access 
to  records  pertaining  to  Martin  Marietta  Energy  Systems.  Inc.  in 
reference  to  Solicitation  No  84-AJN96,  including  the  awarded  bid 
price  and  the  name  of  the  company  that  was  awarded  the 
contract. 

Appeal  of  an  Information  Request  Denial  If  Granted:  The  Novemtier 
20.  1991  Freedom  of  Information  Request  Denial  issued  by  PJ 
Paradis,  Chief  of  FOI  and  Pnvacy  Act,  would  be  rescinded,  and 
Citizen  Action  would  receive  access  to  records  relating  to  the  1983 
Inter-Agency  Task  Force  study  on  the  question  of  falling  oil  prices 
chaired  by  the  Department  of  Treasury  as  well  as  any  records  that 
pertain  to  subsequent  updates  or  revisions  of  that  study. 
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REFUND  APPLICATIONS  RECEIVED 
[Week  of  Febniary  14  to  February  21.  1992] 


Name  of  firm 

Case  No. 

Received 

Texaco  Refund  Applications  Received , 

RF321-18459thru 

RF32-18469        

2/14/92 

2/21/92 

Crude  Oil  Applications  Received 

RF272-91688  thru 

RF272-91761 

2/14/92 

2/21/92 

Gulf  Oil  Refund  Applications  Received ....                                                                                                       

RF300-1 9660  thru 

RF300-19710    

2/14/92 

2/21/92 

Atlantic  Richfield  Applications  Received 

RF304-12827  thnj 

RF304-12842 

2/14/92 

2/21/92 

Quincy  Adams  Coal  Co.,  Inc ^.... 

RF323-33 

2/18/92 

RuintDC  Baking  Company .                                  

RF343-1 

2/18/92 

City  of  New  York .                                       

RA272-46 

2/18/92 

Owen's  Oil /. A 

RF342-151 

2/18/92 

Tim  s  Clarli .' .-.  1 .                                                                                              

RF342-152 

2/18/92 

Bolton  Oil  Company 4 _ ...._ 

Gramco.  Ltd 

RF343-2 

2/19/92 

RF342-153 « 

RF340-'"  

2/19/92 

Larry  s  Botiied  Gas  Company ^ ..                       

2/20/92 

Mike  sClaric  Super  too 

RF342-154 

2/20/92 

Ben  s  Exior" 

RF307-10213 

2/20/92 
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Refund  Applications  RECEivfo— Continued 

[Week  of  February  14  to  February  21.  1992] 


Name  of  firm 

CaMNo. 

RF340-72 

2/21/92 

Terry  s  Super  100  Station 

George  Rozetis  Super  lOO 

Joe  s  Clark  Super  100    

" 

RF342-155 

RF342-156 

RF342-157 

RF315-10182 - 

RF31 5-10183...    .-„ 

RF315-10184 

2/21/92 
2/21/92 

2/21/92 

Lake  View  Shell                             

2/21/92 

vVood  Crest  Shell                                                                           ..          „ ™ 

2/21/92 

Pond  Street  Shell          ™ 

2/21/92 

jFR  Doc  92-7468  Filed  3-31-92;  8:45  am] 

BILLING  CODE  MSO-OI-M 

Western  Area  Power  Administration 
[  Rate  Order  No.  WAPA-38 

Central  Valley  Project  Amended 
Schedule  CV-F6,  Schedule  for  Rates 
for  Commercial  Firm  Power  Service 

AGENCY:  Western  Area  Power 

Administration,  DOE. 

ACTION:  Notice  of  Amendment  to  Rate 

Schedule  CV-F6.  Schedule  for  Rates  for 

Commercial  Firm  Power  Service,  Rate 

Order  No.  WAPA-38,  Central  Valley 

Project. 

summary:  Notice  is  given  of  the 
approval  by  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energv  of 
•he  Department  of  Energy  (DOE)  of 
Amended  Schedule  CV-F6.  Schedule  for 
Rates  for  Commercial  Firm  Power 
Service  (.Amended  Schedule)  under  Rate 
No.  WAPA-38,  amending  the  revenue 
Adjustment  clause  jRAC)  and  placing 
the  Amended  Schedule  m  effect  on  an 
interim  basis.  The  Amended  Schedule 
will  remain  in  effect  on  an  interim  basis 
until  the  Federal  Energy  Regulatory 
Commission  (FERC)  approves  and 
places  it  in  effect  on  a  final  basis  or  until 
it  is  replaced  by  another  rate  schedule 
Rate  Schedule  CV-F6.  Schedule  for 
Rates  for  Commercial  Firm  Power 
Service,  was  approved  bv  the  FERC  on 
October  21.  1988.  under  FERC  Docket 
No.  EFB8-5011-(XX).  The  rates  were 
placed  m  effect  for  the  period  beginning 
May  1,  1988,  through  April  30,  1993.  The 
RAC  was  included  in  the  rate  schedule 
to  provide  greater  stability  m  the 
repayment  of  the  Central  Valley  Project 
fCVP)  investments.  The  Western  *rea 
Power  .Administration  (Western]  was 
concerned  that  fluctuation  m  its 
purchase  power  expenses  might  rcbuit  in 
significant  swings  between  a  deficit  or  a 
surplus  in  the  CVP  repayment.  Purchase 
power  expenses  constitute  over  70 
percent  of  the  CVP  annual  expenses. 
The  RAC  was  intended  to  offset  any 
severe  fluctuation  in  purchase  power 


costs.  Western  computes  the  RAC  every 
6  months.  Under  the  RAC,  the 
differences  between  actual  and 

estimated  firm  power  sales  revenues 
and  between  actual  and  estimated 
purchase  power  expenses  are  computed 
to  determine  a  net  surplus  or  deficit  in 
commercial  firm  power  revenues.  The 
net  surplus  or  deficit  is  applied  as  a 
credit  or  surcharge  on  the  CVP 
commercial  firm  power  customers' 
power  bills  during  the  next-month 
period. 

Experience  has  shown  that  the  RAC  is 
calculating  RAC  credits  to  the 
commercial  firm  power  customers 
during  periods  that  the  CVP  repayment 
remains  in  a  deficit  situation  (current 
annual  expenses  exceed  annual 
revenues  and/or  unpaid  balance 
remaining  from  the  prior  year  deficit) 
and  calculates  a  surcharge  during 
periods  that  the  CVP  may  be  surplus 
(annual  revenues  exceed  current  annual 
expenses  and  projected  investment 
payments). 

The  interim  RAC  amendment  will 
provide  a  qualifier  that  a  RAC  credit 
will  not  be  allowed  to  CVP  customers  if 
the  CVP  repayment  is  deficit  or  a  RAC 
surcharge  will  not  be  allocated  if  the 
CVP  repayment  is  suplus. 
EFFECTIVE  DATES:  The  amended 
Schedule  will  become  effective  on  an 
interim  basis  on  May  1, 1992,  and  will  be 
in  effect  pending  the  FERC's  approval  of 
it  on  a  final  basis  or  until  superseded. 

FOR  FURTHER  INFORMATION  CONTACr. 

Mr  n.ivid  G.  Coleman.  Area  Manager, 
■Sdcramento  Area  Office,  Western  Area 
Power  Administration,  1825  Bell  Street, 
suite  105.  Sacramento,  CA  95825-1097,  (916) 
649-^M18. 

Dtborah  M  Lmke.  Acting  Director,  Division 
of  Marketing  and  Rates,  Western  Area 
Power  Administration,  P.O.  Box  3402, 
(;oidf>n.  CO  80401-3398.  (303)  231-1545. 

Mr,  jack  Dodd.  Arlms  .Assistant 
.•Xdministration  for  Washington  Liaison, 
Western  .Area  Power  Administration,  Room 
8G061,  Forrestal  Building,  1000 
Independence  Avenue  SW,.  Washington, 
DC  :0585-0001   (202'  586^5,^81 

SUPPLEMENTARY  INFORMATION:  By 
Delegation  Order  No.  0204-108.  effective 


December  14. 1983  (48  PR  55664).  as 
amended  May  30. 1986  (51  FR  19744). 
and  August  23, 1991  (56  FR  41835).  the 
Secretary  of  Energy  delegated  (1)  the 
authority  on  a  nonexclusive  basis  to 
develop  long-term  power  and 
transmission  rates  to  the  Administrator 
of  the  Western.  (2)  the  authority  to 
confirm,  approve,  and  place  such  rates 
in  effect  on  an  interim  basis  to  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  of  DOE,  and  (3) 
the  authority  to  confirm,  approve,  and 
place  in  effect  on  a  final  basis,  to 
remand,  or  to  disapprove  such  rates  to 
the  FERC. 

The  power  rates  for  the  CVP  are 
established  pursuant  to  the  DOE 
Organization  Act,  42  U.S.C.  7101.  et  seq.. 
the  Reclamation  Act  of  1902.  43  U.S.C. 
372,  et  seq..  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939.  43 
U.S.C.  485h(c);  section  9  of  the  Flood 
Control  Act  of  1944.  58  Stat.  887.  891; 
and  the  other  acts  specifically 
applicable  to  the  project  system 
involved. 

Discussions  on  the  proposed  RAC 
amendment  were  initiated  on  October 

31. 1991,  during  an  informal  customer 
meeting  on  the  CVP  rate  adjustment 
process.  Favorable  comments  were 
received  at  the  meeting  regarding  an 
interim  amendment  to  the  RAC; 
therefore.  Western  developed  the 
proposed  interim  amendment. 
Representatives  from  the  Central  Valley 
Project  Customer  Committee  reviewed 
and  supported  the  proposed 
amendment.  On  December  30, 1991, 
Western  sent  a  letter  to  all  CVP 
customers  requesting  written  comments 
on  the  proposed  amendment  by  )anuary 

30. 1992.  Western  received  three  written 
comments  during  the  comment  period. 
All  comments  supported  the  interim 
amendment. 

Western  is  currently  in  an  informal 
process  on  a  proposed  rate  adjustment 
for  the  CVP  commercial  firm  power  and 
transmission  rates.  The  formal  process 
is  scheduled  to  begin  in  lune  1992  for 
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rates  to  be  effective  on  May  1. 1993. 
During  the  rate  process.  Western  will 
consider  a  revised  RAC.  A  proposed 
methodology  was  discussed  at  an 
October  31, 1991,  informal  customer 
meeting. 

The  purpose  of  the  interim  RAC 
amendment  is  to  adopt  a  methodoIog>' 
that  (1]  will  prevent  RAC  credits  if  CVP 
repayment  is  deficit.  (2)  prevent  a  RAC 
surcharge  if  CVP  repayment  is  surplus. 
(3)  is  simple  to  apply.  (4)  would  not 
change  the  existing  RAC  calculation. 
and  (5)  can  be  used  for  the  remainder  of 
the  current  rate  approval  period.  The 
proposed  interim  RAC  amendment 
meets  these  criteria. 

To  put  the  interim  amended  RAC  in 
place,  Schedule  CV-F6,  which  provides 
a  description  of  the  RAC  methodology, 
is  being  amended  to  include  the 
proposed  qualifier.  The  amended  rate 
schedule  needs  to  be  approved  on  a 
final  basis  by  the  FERC. 

The  Amended  Schedule  provides  that 
after  the  RAC  is  calculated  using  the 
existing  methodology,  a  RAC  credit  or 
surcharge  will  be  allocated  to  CVP 
customers  only  after  the  net  revenue 
impact  on  repayment  has  been 
considered. 

The  Amended  Schedule  does  not 
change  the  rates,  power  repayment 
study  (PRS],  or  any  other  documentation 
Filed  with  the  original  Rate  Order  No. 
VVAPA-38. 

Approval 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  approve 
on  an  interim  basis,  effective  May  1, 
1992,  the  following  Amended  Schedule 
CV-F6.  This  rate  schedule  shall  remain 
in  effect  on  an  interim  basis  pending 
FERC  confirmation  and  approval  of  it  on 
a  final  basis  for  a  period  ending  April 
30. 1993.  or  until  it  is  superseded. 
Amended  Schedule  CV-F6  will  be 
promptly  submitted  to  the  FERC  for 
approval  on  a  final  basis. 

Issued  in  Washington.  DC,  March  20, 1992. 

J.  Michael  Davis, 

Assistant  Secretary,  Conservation  and 
Ronewable  Energv- 

iVpartment  of  Energy  Western  Area 
Pi  .M>r  \u ministration 

Central  V  alley  Project,  Ca 

Sechdule  for  Rates  for  Commercial  Firm 
Power  Service 

Effective:  May  1, 1988. 
Available:  In  the  area  served  by  the 
Central  Valley  Project  (CVP). 
Applicable:  To  commercial  firm  power 


customers  for  general  power  service 
supplied  through  one  meter,  at  one  point 
of  delivery,  unless  otherwise  provided 
by  contract. 

Character  and  Conditions  of  Service: 
Alternating  current.  60  hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  established  by 
contract. 

Monthly  Rate:  Demand  Charge:  The 
rages  listed  below  shall  be  the  charge 
per  kilowatt  of  billing  demand.  The 
billing  demand  is  the  highest  30-minute 
integrated  demand  established  during 
the  month  up  to,  but  not  in  excess  of,  the 
delivery  obligation  under  the  power 
sales  contract. 


Effective  Dates 
May  1. 1988.  through  Sept. 

30,1988 
Oct.  1. 1989,  through  Sept. 

30.1991 
Oct.  1. 1991.  through  April 

30. 1993 


Demnnd  Rote 

S6  H6  per  kilowatt- 
month 
$7.49  per  kilowatt- 

raonth 
S7.74  per  kilowatt- 
month 


Energy  Charge:  For  all  energy  use  up 
to,  but  not  in  excess  of,  the  maximum 
kilowatthour  obligation  of  the  United 
States  during  the  month  as  established 
under  the  power  sales  contract,  the  rates 
shall  be: 

Effectii-e  Dates  Energy  Rate 

May  1. 198a  through  Sept.    14.43  mills  per  kWh 

30.  1989 
Oct.  1. 1989.  through  Sept.     15.76  mills  per  kWh 

30.1991 
Oct.  1, 1991.  through  April    16.30  mills  per  kWh 

30,  1993 

Billing  for  Unauthorized  Overruns: 
For  each  billing  period  in  which  there  is 
a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
obligation  for  capacity  and/or  energy, 
such  overrun  shall  be  billed  at  10  times 
the  applicable  rates  above. 

Transformer  Loss  Adjustment  if 
delivery  is  made  at  transmission  voltage 
but  metered  on  the  low  voltage  side  of 
the  substation,  the  meter  readings  will 
be  increased  2  percent  to  compensate 
for  transformer  losses,  unless  otherwise 
provided  for  by  contract. 

Power  Factor  Adjustment  Clause:  (a) 
A  surcharge  of  0.25  percent  (0.00245)  will 
be  assessed  against  the  total  monthly 
capacity  and  energy  charges  at  each 
Point  of  Delivery  (POD)  for  each  percent 
or  major  portion  thereof  (0.5  percent  or 
greater)  that  a  customer's  power  factor 
at  such  POD  is  below  95-percent  lagging 
or  95-percent  leading. 

(b)  The  power  factor  will  be  measured 
based  on  the  average  power  factor 
recorded  over  the  30-minute  interval  in 
which  the  customer's  maximum  monthly 
peak  demand  at  such  POD  occurs.  In  the 
event  of  multiple  occurrences  of  the 


same  maximum  monthly  peaks,  the 
individual  peak  period  with  the  worst 
power  factor  will  be  used  for  billing 
purposes. 

(c)  This  provision  will  not  apply  to 
points  cf  measurement  without 
continuous  volt-amperes  reactive 
metering. 

(d)  The  Contracting  Officer  may 
waive  the  power  factor  adjustment  for 
good  cause  in  whole  or  in  part. 

(e)  No  power  factor  surcharges  will  be 
assessed  prior  to  the  billing  month  of 
June  1989  to  allow  CVP  customers  lime 
to  implement  power  factor  improvement 
programs. 

Revenue  Adjustment  Clause: 

There  are  two  components  to  the 
Revenue  Adjustment  Clause  (RAC):  The 
basic  RAC  provision  and  the  Contract 
Dependable  Capacity  (CDC)  charge 
adjustment  provision. 

(a)  Basic  RAC  Provision 

(i)  By  each  November  1  and  May  1. 
Western  Area  Power  Administration 
(Western)  shall  calculate  net  differences 
for  the  previous  6-month  period  (April  1 
through  September  30,  and  October  1 
through  March  31,  respectively)  between 
the  estimated  CVP  power  sales  revenues 
and  CVP  purchased  power  expenses 
used  to  establish  the  CVP  power  rates, 
as  compared  to  the  actual  incurred  CVP 
power  sales  revenues  and  purchased 
power  expenses.  The  net  differences  for 
each  6-month  period  shall  be  calculated 
based  on  the  formula  in  subparagraph 
(a)(v).  If  the  net  difference  is  a  positive 
value,  then  it  shall  be  credited  to  CVP 
commercial  power  customers.  If  the  net 
difference  is  a  negative  value,  then  it 
shall  be  surcharged  to  the  CVP 
commercial  power  customers. 

(ii)  All  credits  or  surcharges  under  this 
provision  (a)  shall  occur  over  the  6- 
month  period  beginning  1  month  after 
the  period  for  which  the  net  difference 
was  calculated.  The  credit  or  surcharge 
shall  be  equally  distributed  over  the  six 
monthly  billing  periods  and  be 
specifically  noted  on  each  power  billing 
statement. 

(iii)  The  net  difference  used  as  the 
basis  for  any  surcharge  or  credit  for  a  6- 
month  adjustment  period  shall  not 
exceed  the  absolute  value  of  $15,000,000. 

(iv)  The  net  surcharge  or  credit  shall 
be  allocated  to  each  CVP  commercial 
power  customer  based  on  the  proportion 
that  such  customer's  billed  obligation  to 
Western  for  CVP  capacity  and  energy 
represented,  compared  to  the  total  billed 
obligation  for  all  CVP  commercial  power 
customers  for  CVP  capacity  and  energy. 
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no: 


in  the  period  in  which  the  net  sun  harcf 
or  credit  was  incurred 

(v)  The  basic  RAC  adjustment 
provision  formula  is  as  follows: 

(R  act — R  est) — (E  act — E  est)  =  net  surplus 
or  deficit. 

Where: 

R  oc/  =  Actual  re\enue  received  from  sale  of 
capacity  and  energy  to  CVP  commercial 
power  customers.  This  figure  will  be 
based  on  actual  CVP  preference 
customer  invoices  to  the  extent  available 
and  estimated  bills  otherwise. 

'?  es/  =  Estimated  revenue  expected  to  be 
realized  from  capacity  and  energy  sales 
to  CVP  preference  customers.  This  figure 
is  recorded  in  table  I. 

£'oc/  =  Actual  purchased  power  obligations 
incurred  by  Western  in  support  of  CVP 
load  level  and  surplus  sales  to  the  Pacific 
Gas  and  Electric  Company  (PG&E)  bank 
accounts.  This  figure  will  be  based  on 
actual  invoices  to  the  extent  available. 

£  es^  =  Estimated  purchased  power  expenses. 
This  figure  is  recorded  in  table  I. 

(vi)  Effective  May  1, 1992.  the  net 
surcharge  or  credit  shall  be  allocated  to 
each  CVP  commercial  power  customer 
only  after  the  net  revenue  impact  on 
repayment  has  been  considered  as 
follows: 


(:)<  !oher  to  SJari  h  RAC  Period  (Before 
Annual  PRS  Compltlvd): 

Scenanci  1    If  the  RAC  calculation 
results  m  a  sure  harge  (RAC  Surcharge), 
the  RAC  Surf  r  i:e>'  a   uld  be  allocated. 

Scenario  2:  If  '.'*-■.<■  RAC  calculation 
results  m  a  creti;!    RAC  Credit)  and 
there  is  a  deficit  bdl.ir-ce  in  the  last 
annual  PRS  [Annual  PRS),  the  RAC 
Credit  would  not  be  allocated. 

Scenario  3:  If  the  RAC  calculation 
results  in  a  RAC  Credit  and  there  is  not 
a  deficit  balance  in  the  Annual  PRS,  the 
RAC  Credit  would  be  allocated. 

April  to  September  RAC  Period  (After 
Annual  PRS  Completed): 

Scenario  V  If  the  RAC  calculation 
results  in  a  RAC  Surcharge  and  the 
actual  net  revenue  from  the  Annual  PRS 
is  less  than  the  sum  of  any  deficit  from 
the  Annual  PRS  and  projected  net 
revenue  in  the  1988  Rate-Case  Power 
Repayment  Study  (Rate  PRS)  (this  figure 
is  recorded  in  table  111),  the  RAC 
Surcharge  would  be  allocated. 

Scenario  2:  If  the  RAC  calculation 
results  in  a  RAC  Surcharge  and  the 
actual  net  revenue  from  the  Annual  PRS 
is  greater  than  the  sum  of  any  deficit  in 
the  Annual  PRS  and  projected  net 
revenue  in  the  Rate  PRS  (this  figure  is 


recorded  in  table  III),  the  RAC 
Surcharge  would  not  be  allocated. 

Scenario  3:  If  the  RAC  calculation 
results  in  a  RAC  Credit  and  the  actual 
net  revenue  from  the  Annual  PRS  is 
greater  than  the  sum  of  the  RAC  Credit, 
any  deficit  in  the  Annual  PRS  and 
projected  net  revenue  in  the  Rate  PRS 
(this  figure  is  recorded  in  table  III),  the 
RAC  Credit  would  be  allocated. 

Scenario  4:  If  the  RAC  calculation 
results  in  a  RAC  Credit  and  the  actual 
net  revenue  from  the  Annual  PRS  is  less 
than  the  sum  of  the  RAC  Credit,  any 
deficit  in  the  Annual  PRS  and  projected 
net  revenue  from  the  Rate  PRS  (this 
figure  is  recorded  in  table  III),  the  RAC 
Credit  would  not  be  allocated. 

(b)  CDC  Charge  Adjustment  Provision 

(i)  For  each  megawatt  for  CDC  credit 
received  by  Western  pursuant  to 
Western's  Sale,  Interchange,  and 
Transmission  Contract  No.  14-06-200- 
2948A  with  PG&E,  the  CVP  capacity 
charge  component  shall  be  reduced  by 
the  applicable  incremental  value  shown 
on  table  II. 

(ii)  Similarly,  for  each  megawatt  of 
CDC  credit  rescinded  or  otherwise  lost 
be  Western,  the  CVP  capacity  charge 
shall  be  increased  by  the  applicable 
incremental  value  shown  on  table  II. 

[c]  RAC  Tables. 


Table  I.— Revenue  and  lxpesse  Target  levels  for  the  Revenue  Adjustment  Clause' 


Fiscal  year 

Months 

Esbmaled 
revenue' 

(dollars) 

Estimatea 

expense' 

(dollars) 

1988       

May  88-Seo  88     

84.301,400 
105.624.600 
104.969.200 
115.852.500 
114.920.600 
116.570,500 
115.634,100 
120,795.100 
119,827,300 
121,034,000 

20,462,300 

73.714.400 

1989 

Oct.  88-Mar  89  

88  690,200 

1989                  ...                  

Adt  89-SeD  89     

89.498.800 

1990     

Oct  89-Maf  90   

104.323.000 

1990    . 

Aof  90-SeD  90                          

96.866.000 

1991         

Oct  90-Mar.  91      

107,571.000 

1991 

Apr  91-Sep.  91 _ 

Oct  91 -Mar  92       

91,255.000 

1992 

112.843.900 

1992< 

Apr  92-Sep  92 - 

98.288.100 

1993      

Oct  92-Mar  93 

112.998.100 

1993 

Apr  93                                        

14.066.000 

'  Please  note  ttiat  these  figures  will  t)e  adjusted  to  recognize  any  capacity  rate  adjustment  implemented  in  response  to  Western's  receipt  or  loss  of  C(X 
credits 

^  Proiecied  revenues  are  trte  estimated  revenues  Western  will  receive  from  the  sale  of  capacity  and  energy  to  CVP  preference  customers. 

'  Protected  expenses  consist  of  the  following  purchased  power  costs:  the  delivered  costs  of  capacity  and  energy  purchased  from  PG&E.  Pacific  Northwest, 
power  imports,  and  In-State  power  purchases. 


Table  II.— Value  of  One  Megawatt  of  Capacity  Credit  to  Customers 


FY 

Time  period 

Value  of 
capacity 

credit 
(S/kW- 

mo) 

Months 

of 
penod 

MW  credit  for 
penod 

Capacity  sales 

dunr>g  period 

(kW-mo) 

Ificremental ' 
adiustments  to 
CVP  capacity 
charge  ($/kW- 
mo) 

Rfl 

May  88-Sep  88 

14.960 
15335 
15.710 
15.846 
16  500 
16.814 
17.330 
17.733 

5 
6 
6 
6 
6 
6 
6 
6 

74.600 

92.010 

94.260 

95.076 

99,000 

100,884 

103,980 

106,396 

6.631,286 
7.508.602 
7.973.052 
7.533.588 
7.999.584 
7.590.270 
8,059.771 
7,606.737 

0  011280 

flq 

Oct  eS-Mar  89        

0  012254 

89 
90 
90 
91 
91 
92 

Apr  B9-Sep  89        

0  011822 

Oct  89-Mar  90                      .                                               

0012620 

Apr.  90-Sep.  90 :. 

0012376 

Oct  90-Mar  91  _ 

0  013291 

Apr  91-Sep  91      

0.012901 

Oct  91 -Mar  92 

0013984 

^ 
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Table  II  — Valuf  Of  One  Megawatt  of  Capacity  Credit  to  Customer"    Cxj'^tiouea 


FV 

rime  period 

Valoe  of 
capacity 

credit 
($/kW- 

n>o.) 

Months 
Of 

penod 

penoa               (kW-mo.) 

Incremental  ' 
adjustments  to 
CVP  capacity 
ctiarge  (S/kW- 
mo.) 

92 

93 
93 

Aof  92-Seo  92                                          .-    _ - 

18190 

18.616 
19.100 

6 

6 
1 

109.140 

111.696 

19.100 

8.079.380              0  013508 

rvt  92-Maf  93                                        1 - J 

7.629.042              0  014641 

/Vof  93                                                       i    ,.«.„.           

1.305.589            0  0146629 

60 

1.006.344 

77,918.901 

0.012915 

'  Please  note  ttiat  once  capacity  credit  is  received,  ttie  capacity  charge  component  must  tie  adjusted  at  each  time  period  indicated  above  to  be  consistent  wjth 
tt^  changing  incremental  Adfustment  values  stiown  m  the  last  column 


Table  III.— Net  Revenue  Available  for 
Pepayment  Target  Levels  for  the 
^lEVENUE  Adjustment  Clause 


Fiscal  year 

Doilars 

1968  ..„ 

46.821.577 

1989    „. 

10.829,623 

1990      .                   

8.489.074 

1991_ 

11.436.600 

1992. 

8.945.554 

1993. 

- — 

10.026,150 

IFR  Doc.  92-7489  Filed  3-31-92;  8:45  am] 
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ACESCY:  Environmental  Protection 
Age.ncy  (EP.'\). 

ACTION:  Notice  of  application  for 
extension  of  the  reformulated  gasoline 
program  to  New  Jersey.  Delaware,  and 

\lirvland. 

SwVMARY:  This  notice  publishes  the 
applications  by  the  Governors  of  the 
States  of  New  Jersey.  Delaware,  and 
Maryland  to  have  the  prohibition  set 
forth  in  section  211[k)(5)  of  the  Clean 
Air  Act.  as  amended  (the  Act),  applied 
to  the  ozone  nonattainment  areas  in 
their  respective  states.  Under  section 
211[k)(6)  the  Administrator  of  EPA  shall 
apply  the  prohibition  against  the  sale  of 
gasoline  which  has  not  been 
reformulated  to  be  less  polluting  in  an 
ozone  nonattainment  area  upon  the 
application  of  the  governor  of  the  state 
in  which  the  nonattainment  area  is 
'orated. 

DATES:  The  effective  date  of  the 
proiiibition  described  herein  is  January 
1  1995  (see  the  Supplementary 
InformaMon  section  of  today's  notice  for 
a  discussion  of  the  possible  delay  of  this 
date). 


ADDRESSES:  Materials  relevant  to  this 
notice  are  contained  in  Public  Docket 
No.  A-91-02.  This  docket  is  located  in 
room  M-1500.  Waterside  Mall  (ground 
floor).  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC  20460.  The  docket  may  be  inspected 
from  8:30  a.m.  until  12  noon  and  from 
1:30  p.m.  until  3  p.m.  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
by  EPA  for  copying  docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joanne  I.  Goldhand.  U.S.  EPA  (SDSB- 
12).  Motor  Vehicle  Emission  Laboratoi^, 
2565  Plymouth  Road.  Ann  Arbor.  MI 
48105.  telerihnrp;  [313]  668-4504. 

SUPPUEM  i.  N '  -i  •■"•  •    '-^  ■'  ')c '.'  ation: 

I.  Background 

As  part  of  the  Clean  Air  Act 
amendments  of  1990,  Congress  added  a 
new  subsection  (k)  to  section  211  of  the 
Clean  Air  Act.  Subsection  (k)  prohibits 
the  sale  of  gasoline  that  EPA  has  not 
certified  as  reformulated  ("conventional 
gasoline")  in  the  nine  worst  ozone 
nonattainment  areas  beginning  January 
1. 1995.  To  be  certified  as  reformulated  a 
gasoline  must  comply  with  the  following 
formula  requirements:  Oxygen  content 
of  at  least  2.0  percent  by  weight: 
benzene  contend  of  no  more  than  1.0 
percent  by  volume:  and  no  heavy  metals 
(with  a  possible  waiver  for  metals  other 
than  lead).  The  gasoline  must  also 
achieve  toxic  and  volatile  organic 
compound  emissions  reductions  e^al  to 
or  exceeding  the  more  stringent  of  a 
specified  formula  fuel  or  a  performance 
standard. 

Section  211(k)  (10)(D)  defines  the 
areas  covered  by  the  reformulated 
gasoline  program  as  the  nine  ozone 
nonattainment  areas  having  a  1980 
population  in  excess  of  250.000  and 
having  the  highest  ozone  design  values 
during  the  period  1987  through  1989. 
Applying  those  criteria.  EPA  has 
determined  the  nine  covered  areas  to  be 
the  metropolitan  areas  including  Los 
Angeles,  Houston,  New  York  City. 
Baltimore,  Chicago,  San  Diego. 
Philadelphia.  Hartford  and  Milwaukee. 
Under  section  211(k)(10KD).  any  area 
reclassified  as  a  severe  ozone 
nonattainment  area  under  section  181(b) 


is  also  to  be  included  in  the 
reformulated  gasoline  program. 

Any  other  ozone  nonattainment  area 
may  be  included  in  the  program  at  the 
request  of  the  governor  of  the  state  in 
which  the  area  is  located.  Section 
211(k)(6)(A)  provides  that  upon  the 
application  of  a  governor.  EPA  shall 
apply  the  prohibition  against  selling 
conventional  gasoline  in  any  area  in  the 
governor's  state  which  has  been 
classified  under  subpart  2  of  part  D  of 
title  I  of  the  Act  as  a  Marginal. 
Moderate,  Serious  or  Severe  ozone 
nonattainment  area.'  Subparagraph 
211(k)(61{A)  further  provides  that  EPA  is 
to  apply  the  prohibition  as  of  the  date  he 
"deems  appropriate,  not  later  than 
January  1. 1995.  or  1  year  after  such 
application  is  received,  whichever  is 
later."  In  some  cases  the  effective  date 
may  be  extended  for  such  as  area  as 
provided  in  section  211(k)(6)(B)  based 
on  a  determination  by  EPA  that  there  is 
"insufficient  domestic  capacity  to 
produce"  reformulated  gasoline.  Finally. 
EPA  is  to  publish  a  governor's 
application  in  the  Federal  Register.  EPA 
has  received  and  published  applications 
from  the  governors  of  Connecticut. 
Maine.  Massachusetts.  New  Hampshire. 
New  York,  Pennsylvania.  Rhode  Island 
and  Virginia. 

EPA  has  used  the  regulatory 
negotiation  process  in  developing  the 
requirements  for  reformulated  gasoline. 
A  notice  of  proposed  rulemaking  was 
published  July  9. 1991  (56  FR  31176). 
Since  that  time  the  regulatory 
negotiation  advisory  committee  reached 
consensus  on  an  outline  for  the 
reformulated  gasoline  program.  A 
supplemental  notice  of  proposed 
rulemaking  will  be  published  shortly 
which  describes  the  consensus  of  the 
advisory  committee.  This  supplemental 
notice  will  also  describe  the  certification 
program  for  reformulated  gasoline,  the 
credits  program  for  exceeding  certain 


'  EPA  recenlly  promulgated  such  designations 
pursuant  to  section  107(d)(4)  of  the  Act  (56  FR  56«M. 
November  6. 1991) 
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requirements  and  the  enforcement 
program,  among  other  rlements. 

II.  The  Gov  emors'  Requests 

!  p.\  -(  :(.-v(>d  an  application  from  the 
i  ion,  Jim  Florio,  Governor  of  New 
jersey,  for  the  ozone  nonattainment 
areas  in  that  state  to  be  included  in  the 
reformulated  gasoline  program.  His 
application  is  set  out  in  full  below. 

(State  of  New  Jersey  Letterhead] 

December  6. 1991. 

Mr.  William  Reilly 

Administrator, 

U.S.  Environmental  Protection  ,\gency, 

401  M  Street.  SW., 

Washington,  DC  20460. 

Dear  Administrator  Reilly:  The  United 
States  Environmental  Protection  Agency 
(USEPA)  has  designated  that  eighteen  (18)  of 
New  Jersey's  twenty-one  (21)  counties  be 
classified  as  severe  for  ozone  air  quahty.  In 
accordance  with  the  Clean  Air  Act 
Amendments  (CAAA).  these  eighteen 
counties  will  have  to  make  available 
itformulated  gasoline  starting  June  1, 1995.=* 

In  accordance  with  CAAA  section 
211(k)(6)(A).  New  Jersey  requests  that 
reformulated  gasolme  be  made  available  in 
the  three  remaining  nonattainment  counties 
of  the  State  (Warren.  Atlantic  and  Cape 
May).  From  the  standpoint  of  fuel 
availability,  distribution  and  anti-dumping 
incentives,  we  believe  it  makes  sense  to  add 
these  three  counties  to  the  reformulated 
gasoline  pool.  The  contract  person  in  New 
Jersey  for  this  request  is:  Nancy  Wittenberg, 
Director,  Di\ision  of  Environmental  Quality, 
New  Jersey  Department  of  Environmental 
Protection  and  Energy,  401  East  State  Street. 
CN  027,  Trenton,  New  Jersey.  08625.  (609) 
292-5383,  FAX:  (609)  777-0942. 

1  appreciate  the  opportunity  to  recommend 
th;s  very  important  measure  to  improve  air 
quality  ih.-Dughout  the  State  of  New  Jersey 
and  look  forward  to  your  notice  of  public 
comment  in  the  Federal  Register. 

Very  truly  yours, 
lim  Florio. 
Governor. 

c:  Commissioner  Weiner,  EPA  Regional 
Administrator  Sidamon-Eristoff,  Senior 
Project  Manager  Rykowski,  Director 
Wittenberg. 

EPA  also  received  an  application  from 
the  Hon.  Michael  N.  Castle,  Governor  of 
Delaware,  for  ail  of  the  ozone 
nonattainment  areas  in  that  state  to  be 
included  in  the  reformulated  gasoline 
program.  His  application  is  set  out  in  full 
below. 

(Slate  of  Delaware  Letterhead] 

Januarj-  8. 1992. 

A/V.  William  Reilly.  Esquire. 

Administrator, 

U.S.  Environmental  Protection  Agency, 

401  M  Street.  SW., 


F'P.A  Note;  The  refonr.ulalcd  gasoline  program 
wr  I  he  enforced  by  EPA:  the  Btatulory 
Ldininencement  dale  ii  January  1, 1995. 


Washington.  DC  20460. 

Dear  Mr.  Reilly:  1  hereby  request  that  you 
include  the  entire  State  of  Delaware. 
including  Sussex  County,  which  is  currently 
designated  as  a  "marginal"  non-attainment 
area  for  ozone,  in  the  reformulated  gasoline 
program. 

The  contact  person  for  the  implementation 
of  the  reformulated  gasoline  program  is: 
Phillip  G.  RetalMck,  Director.  Division  of  Air 
and  Waste  Management,  Department  of 
Natural  Resources  and  Environmental 
Control,  89  Kings  Highway,  P.O.  Box  1401, 
Dover,  DE  19903,  (302)  739-1764  FAX:  (302) 
739-5060. 

Sincerely. 
Michael  N.  Castle. 
Governor. 
cc:  Mr.  Thomas  J  Maslany,  Director,  Air 

Radiation  and  Toxics  Division,  EPA  Region 

III  Philadelphia  PA, 
Mr,  Richard  Rykowski,  EPA  Motor  Vehicle 

Emission  Laboratory  Ann  Arbor,  Michigan. 

EPA  also  received  an  application  from 
the  Hon.  William  Donald  Schaefer, 
Governor  of  Maryland,  for  the  ozone 
nonattainment  areas  in  that  state  to  be 
included  in  the  reformulated  gasoline 
program.  His  application  is  set  out  in  full 
below. 

(State  of  Mar>'land  Letterhead] 
January  17. 1992. 

The  Honorable  William  Reilly. 

Administrator, 

U.S.  Environmental  Protection  Agency. 

West  Tower  Waterside  Mall, 

411  M  Street,  SW., 

Washington,  DC  20460. 

Dear  Administrator  Reilly:  In  accordance 
with  section  21l(k)(6)  of  the  Clean  Air  Act.  I 
request  that,  beginning  January  1, 1995,  the 
prohibition  applying  to  the  sale  of 
conventional  gasoline  be  extended  to  all 
Maryland  ozone  nonattainment  areas.  Under 
211(k),  the  sale  of  reformulated  gasoline  is 
already  required  in  the  Baltimore  ozone  non- 
attainment  area  and  in  Cecil  County 
Maryland  due  to  its  inclusion  in  the 
Philadelphia  on  zone  non-attainment  area. 
This  request  would  extend  the  sale  of 
reformulated  gasoline  to  the  Maryland 
portion  of  the  Washington  ozone  non- 
attainment  area  (Calvert,  Charles,  Frederick, 
Montgomery  and  Prince  George's  counties)  as 
well  as  Queen  Anne's  and  Kent  counties.  The 
Washington  area  is  designated  as  a  serious 
ozone  non-attainment  area  and  Queen 
Anne's  and  Kent  counties  have  been 
designated  as  a  marginal  ozone  non- 
attainment  area  in  EPA's  ozone  area 
classification  notice. 

I  have  appointed  Robert  Perciasepe.  of  the 
Department  of  the  Environment  to  serve  as 
my  contact  in  this  matter.  Mr,  Perciasepe  can 
be  contacted  at  the  following  address:  Robert 
Perciasepe,  Secretarj',  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore  MD  212«,  (410)  631-3084. 

I  consider  the  sale  of  reformulated  gasoline 
to  be  a  major  step  towards  the  attainment  of 
healthful  air  quality  in  the  Maryland. 
Therefore,  I  look  forward  to  your  approval  of 


this  request  and  to  a  future  in  which  healthful 
air  quality  is  the  norm. 
Sincerely, 

William  Donald  Schaefer 
Governor 

cc:  The  Honorable  Michael  N.  Castle: 
The  Honorable  Sharon  Pratt  Dixon: 
Mr.  Edwin  Erickson — Region  III; 
Mr.  Richard  Rykowski— EPA  Ann  Arbor; 
The  Honorable  Douglas  Wilder. 

III.  Action 

Pursuant  to  the  governors'  letters  and 
the  provisions  of  section  211(k)(6),  the 
prohibitions  of  subsection  211(k)(5)  will 
be  applied  to  the  ozone  nonattainment 
areas  in  New  Jersey,  Delaware,  and 
Marj'land  classified  Marginal  or  worse 
beginning  January  1. 1995  (unless 
delayed,  as  provided  above).  For  New 
Jersey,  these  areas  include  the 
Allentown-Bethlehem  Easton  Area,  the 
Atlantic  City  Area,  and  the  portions  of 
the  New  York-New  Jersey-Long  Island 
Area  and  the  Philadelphia-Wilmington- 
Trenfon  Area  located  in  New  Jersey 
(See  56  FR  56801  (November  6, 1991)). 
For  Delaware,  these  areas  include  the 
Sussex  County  Area  and  the  portion  of 
the  Philadelphia-Wilmington-Trenton 
Area  located  in  Delaware  (See  56  FR 
56738  (November  6, 1991)).  Finally,  for 
Maryland,  these  areas  include  the  Kent 
County  and  Queen  Anne's  County  Area, 
and  the  portions  of  the  Washington.  DC 
Area,  the  Baltimore  Area,  and  the 
Philadelphia-Wilmington-Trenton  Area 
located  in  Maryland  (See  56  FR  56773 
(November  6, 1991)). 

The  New  York-New  Jersey-Long 
Island  Area,  the  Philadelphia- 
Wilmington-Trenton  Area,  and  the 
Baltimore  Area  are  required  to  have 
reformulated  gasoline  pursuant  to 
sections  211(k)(5)  and  211(k)(10)(D)  of 
the  Clean  Air  Act,  and  the  initial 
enforcement  date  of  January  1, 1995  may 
not  be  changed  for  these  areas.  The 
application  of  the  prohibitions  to  the 
Allentown-Bethlehem  Easton  Area,  the 
Atlantic  City  Area,  the  Sussex  County 
Area,  the  Kent  County  and  Queen 
Anne's  County  Area,  and  the 
Washington.  DC  Area  cannot  take  effect 
any  earlier  than  January  1, 1995  under 
section  211(k)(5)  and  cannot  take  effect 
any  later  than  January  1, 1995,  under  the 
section  211(k)(6)(A),  unless  the 
Administrator  extends  the  effective  date 
by  rule  under  section  211(k)(6)(B). 

Dated:  March  26, 1992. 
William  K.  ReiUy. 

Administrator 

(FR  Doc.  92-7479  Filed  3-31-92;  8:45  amj 
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Public  V/ater  Supply  Supervis'on 
Program  Revision  for  the  State  of 
Georgia 

agency:  Environmental  Protection 

Asency. 

action:  Notice. 


summary:  Notice  is  hereby  given  that 
tne  Sidte  of  Georgia  is  revising  its 
approved  State  Public  Water  Supply 
Supervision  Primacy  Program.  Georgia 
has  adopted  drinking  water  regulations 
for  treatment  of  volatile  organic 
chemicals  and  issuance  of  public 
notification.  EPA  has  determined  that 
these  seis  of  State  program  revisions  are 
no  less  stringent  than  the  corresponding 
federal  regulations.  Therefore,  EPA  has 
tentatively  decided  to  conditionally 
approve  these  State  program  revisions. 
The  State  has  committed  to  amend  the 
following  Georgia  rules  at  the  first 
available  opportunity. 

The  State  will  amend  Georgia 
regulation  section  391-3-5  to  include  a 
definition  of  the  state's  best  available 
technology  (BAT]  for  the  VOC's  listed  in 
40  CFR  141.61(a)  and  to  identify  the  best 
available  technology,  treatment 
techniques,  or  other  means  available  for 
achieving  compliance  with  the 
maximum  contaminant  level  for  the 
organic  contaminants  as  prescribed  in 
40  CFR  141.61(b)  by  reference. 

The  reference  in  Georgia  regulations 
section  391-3-5-.25  to  40  CFR  part  141 
will  be  amended  to  40  CFR  141.24. 

The  reference  in  Georgia  regulations 
section  391-3-S-.32  to  40  CFR  parts  141, 
142  and  143  will  be  amended  to  40  CFR 
141.32, 142.16(a)  and  143.5  respectively. 
All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  on  or  before 
May  1, 1992.  to  the  Regional 
Administrator  at  the  address  shown 
below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public 
hearing  is  made  on  or  before  May  1, 
1992.  a  public  hearing  will  be  held.  If  no 
timely  and  appropriate  request  for  a 
hearing  is  received  and  the  Regional 
Administrator  does  not  elect  to  hold  a 
hearing  on  his  own  motion,  this 
determination  shall  become  final  and 
effective  thirty  (30)  days  after 
publication  in  the  Federal  Register. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  the  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing:  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 


determination  and  a  brief  statement  of 
the  information  that  the  requesting 
person  intends  to  submit  at  such 
hearing:  (3)  The  signature  of  the 
individual  making  the  request,  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

Georgia  Department  of  Natural  Resources, 
Floyd  Towers  East,  suite  1066.  205  Butler 
Street,  SE.,  Atlanta,  Georgia  30334. 

Environmental  Protection  Agency.  Region  IV, 
345  Courtland  Street,  NE.,  Atlanta,  Georgia 
30365. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Aronso:..  i>i  ."•.  Region  IV, 
Municipal  Facilities  Branch  at  the 
Atlanta  address  given  above  (telephone 
(404)  347-3633,  (FTS)  257-3633). 
(Sec.  1413  of  the  Safe  Drinking  Water 
Act,  as  amended  (1986),  and  40  CFR 
142.10  of  the  National  Primary  Drinking 
Water  Regulations) 

Patrick  M.  Tobin. 

Acting  Regional  Administrator,  EPA,  Region 

IV. 

(PR  Doc.  92-6916  Filed  3-31-92;  8:45  am) 
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Oppr'  Meetings  on  Apr:i  23  and  29. 
''^92  D*  'he  Na'ional  Adyscy  Council 
'o'  t  " v'-on-Tie'"tai  Policy  and 
'^pr''ro;oq'y  dPd.   "3  Su DC ornpni ! tee — 
Tec.^noiogy  ■"'' ovation  and 
Economics 

Under  PL  92463  (the  Federal  Advisory 
Committee  Act),  EPA  gives  notice  of  the 
fifth  meeting  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT)  on  April  28-29, 
1992  from  9  a.m.-5  p.m.  on  April  28  and 
from  9-a.m.  to  1:30  p.m.  on  April  29.  The 
meeting  will  be  held  at  the  Omni  Inner 
Harbor  Hotel.  101  West  Fayette  Street. 
Baltimore.  Maryland.  EPA  also  gives 
notice  of  the  meeting  on  April  29, 1992  of 
the  Technology  Innovation  and 
Economics  (TIE)  Committee  a 
subcommittee  of  NACEPT  from  2  p.m.  to 
5  p.m.  The  meeting  will  also  be  held  at 
the  Omni  Inner  Harbor  Hotel  in 
Baltimore.  Maryland. 

The  agenda  for  the  NACEPT  meeting  will 
include: 

(1)  Explore  how  to  set  the  stage  to  make 
economics  and  environment  a  workable 
equation; 


(2)  Review  current  efforts  and  focus  on  the 
lessons  learned  and  discuss  the  implication" 
that  they  present;  and 

(3)  Begin  developing  .\ACEPTs  future 
agenda.  The  TIE  committee  meeting  agenda 
will  include: 

(1)  A  status  report  of  the  TIE  Committee's 
Tive  focus  groups: 

(2)  Review  and  approval  of  two  reports  and 
recommendations  of  the  TIE  Committee — 
Improving  Technology  Diffusion  and 
Permitting  and  Compliance  Barriers  to 
Technology  Innovation  emphasizing  pollution 
prevention  and 

(3)  Discussion  of  future  plans. 

Members  of  the  public  wishing  to 
make  comments  to  NACEPT  or  any  of 
its  Committees  are  invited  to  submit 
them  in  writting  to  Abby  j.  Pimie. 
Designated  Federal  Official  for 
N.^CEPT,  by  April  20,  1992.  Please  send 
comments  to  Abby  J.  Pirr.ie  (A-101  F6) 
EPA.  Director,  Office  of  Cooperative 
Environmental  Management.  499  South 
Capitol  Street;  SW..  Washington  DC 
20460. 

The  meetings  will  be  open  to  the 
public.  Additional  information  on  the 
meeting  may  be  obtained  from  Abby  J. 
Pimie  by  writing  to  the  above  address  or 
by  calling  Ms.  Pirnie  at  202-260-9741. 

Dated:  March  23, 1992. 

Abby  ].  Pimie, 

Designated  Federal  Official.  National 

A  dvisory  Council  for  En  vironwental  Policy 

and  Technology. 

[FR  Doc  92-7480  Filed  3-31-92;  8:45  am) 
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Receipt  of  Application  for  Emergency 
Exemption  to  use  Mancozeb; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


summary:  EPA  has  received  a  specific 
exemption  request  from  the  Wisconsin 
Department  of  Agriculture.  Trade  and 
Consumer  Protection  (hereafter  referred 
to  as  the  "Applicant")  for  use  of  the 
fungicide  mancozeb  (trade  name 
Dithane  DF)  (CAS  8018-01-7)  to  control 
foliar  infection  caused  by  Phytophthora 
cactorum,  and  leaf  and  stem  blight 
caused  by  Alternaria  panax  on  up  to 
2,250  acres  of  ginseng  in  Wisconsin.  The 
Applicant  proposes  the  use  of  a 
pesticide  which  contains  an  active 
ingredient  which  has  been  the  subject  of 
a  Special  Review  and  is  intended  for  a 
use  that  could  pose  a  risk  similar  to  the 
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risk  posed  by  any  use  of  a  pesticide 
which  is  or  has  been  the  subject  of  a 
Special  Review;  in  addition,  specific 
exemptions  for  this  use  have  been 
granted  for  the  past  3  years,  and  a 
complete  application  for  registration  of 
this  use  and/or  a  petition  for  tolerance 
for  residues  of  mancozeb  in  or  on 
ginseng  has  iioi  been  submitted  to  the 
Agency;  therefore,  in  accordance  with  40 
CFR  166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
■  •  l'f'f<"-p  .April  16,  1992. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notafiori  "OPP-l 80865,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  Crystal  Mall  J=2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comm'fenf  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  ail  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
rm.  1128,  Crystal  Mall  *2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT    i3y 
mail:  Libby  Pemberton,  Registration 
Division  (H7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington,  DC 
20460.  Office  location  and  telephone 
number;  Rm.  716,  Crj'stal  Mall  ^2. 1921 
Jefferson  Davis  Highway,  Arlington.  VA, 
(703-305-5309). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  use.  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  the  fungicide. 


mancozeb,  available  as  (Dithane  DF). 
EPA  Reg.  No.  707-180.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

The  Applicant  has  been  granted 
emergency  exemptions  for  use  of 
mancozeb  on  ginseng  to  control 
Phytophthora  and  iprodione-resistant 
Altemaria  in  1987, 1988, 1989, 1990,  and 
1991.  According  to  the  Applicant, 
without  effective  control,  ginseng 
growers  could  experience  a  25  to  50 
percent  crop  loss  due  to  Phytophthora 
leaf  blight  and  root  rot.  and  a  50  to  100 
percent  crop  loss  if  Aiternaria  can  not 
be  effectively  managed.  Dithane  DF  will 
be  applied  at  weekly  intervals  by 
ground  application  equipment  at  a  rate 
of  1.5  pounds  active  ingredient  (2 
pounds  product)  per  acre.  A  maximum 
of  12  applications  will  be  made.  A  14- 
day  pre-harvest  interval  will  be 
observed. 

A  Final  Determination  Action  for  the 
ethylene  bisdithiocarbamate  fungicides 
(EBDC's).  which  includes  mancozeb, 
was  issued  February  13. 1992.  The 
Agency  took  this  action  based  on  an 
assessment  of  the  risks  from  exposure  to 
ethylenethiourea  (ETU)  present  in,  or 
formed  as  a  result  of  metabolic 
conversion  from  pesticide  jjroducts 
containing  the  active  ingredient 
mancozeb.  ETU,  a  potential  human 
carcinogen,  teratogen,  and  thyroid 
toxicant,  is  present  as  a  contaminant, 
degradation  product,  and  metabolite  of 
all  the  EBDC  pesticides.  The  Agency 
concluded  that  the  estimated  cumulative 
risk  of  10-5  from  all  current  55  food  uses 
is  unacceptable  and,  therefore, 
cancelled  the  following  food  uses  of 
mancozeb:  apricots,  carrots,  celery, 
collards,  mustard  greens,  nectarines, 
peaches,  rhubarb,  spinach,  succulent 
beans,  and  turnips.  These  cancellations 
reduce  estimated  lifetime  dietary  risk  to 
1.6  X  10-6  which  the  Agency  has 
determined  does  not  outweigh  the 
benefits  of  the  45  retained  uses. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  in  the  Federal  Register  and 
solicit  public  comment  on  an  application 
for  a  specific  exemption  proposing  the 
use  of  a  pesticide  which  contains  an 
active  ingredient  which  has  been  the 
subject  of  a  Special  Review  and  is 
intended  for  a  use  that  could  pose  a  risk 
similar  to  the  risk  posed  by  any  use  of  a 
pesticide  which  is  or  has  been  the 
subject  of  a  Special  Review;  as  well  as, 
specific  exemptions  for  which  use  has 
been  granted  for  the  past  3  years,  and  a 
complete  application  for  registration  of 
this  use  and/or  a  petition  for  tolerance 
for  residues  of  the  pesticide  resulting 


from  this  use  has  not  been  submitted  tu 
the  Agency.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Wisconsin  Department  of  Agriculture, 
Trade  and  Consumer  Protection. 

Dated:  March  13, 1992. 

Anne  E.  Lindsay, 

Director.  Rt^gistration  Division.  Office  of 
Pesticide  Programs. 

[FR  Doc.  92-7139  Filed  3-31-92;  8:45  am] 
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Sa n ci 0 »  i^'^' c   \  "if ,  ,  A p p •  o val  of 
PesticidP  P'ocijr;  '■■■»=  g'strations 

;.    f  NC  v:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Sandoz  Agro,  Inc.,  to 
conditionally  register  the  pesticide 
products  Barricade  T  Herbicide, 
Barricade  65WG  Herbicide,  and 
Barricade  65WG  Herbicide  in  Water 
Soluble  Packs  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(7)(C)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

FOR  FURTHER  INFORMATION  CONTACr  By 

mail:  Joanne  I.  Miller,  Product  Manager 
(PM)  23,  Registration  Division  (H7505C), 
Office  of  Pesticide  Programs,  401  M  St., 
SW.,  Washington.  DC  20460.  Offico 
location  and  telephone  number:  Rm.  237. 
CM  -2.  Environmental  Protection 
Agency.  1921  Jefferson  Davis  Hwy. 
Arlington.  VA  22202,  (703-305-7850). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice  published  in  the  Federal 
Register  of  August  29. 1979  (44  FR 
50645).  which  announced  that  U.S.  Borax 
Research  Corp.,  412  Crescent  Way, 
Anaheim.  C.A  92801.  had  submitted  an 
application  to  register  the  technical 
pesticide  product  Rydex  (EPA  File 
Symbol  1624-RRU)  containing  50 
percent  of  the  active  ingredient 
prodiamine  (2.4-dinitro-(N'.  N'- 
dipropyl-6-(trifluoromethyl)-1.3- 
benzencdiamine],  an  active  ingredient 
not  included  in  any  previously 
registered  product. 
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On  November  8, 1982.  the  pending 
application  was  transferred  to  Velsicol 
Chemical  Corporation.  On  April  25. 
1986,  the  application  was  transferred  to 
VS  Crop  Protection.  The  application  was 
withdrawn  on  March  13, 1990,  as  it  was 
redundant,  because  Velsicol  had  applied 
for  three  other  prodiamine  products  that 
were  transferred  to  VS  Crop  Protection 
Corp.  The  three  products  were 
Technical  Prodiamine.  Endurance  65 
WDG  Herbicide,  and  Prodiamine  65 
VVDG  Herbicide.  Sandoz  Agro.  Inc.  1300 
East  Touhy  Ave..  Des  Plaines,  IL  60018. 
later  acquired  VS  Crop  Protection  Corp. 

In  March  1990.  Sandoz  changed  the 
name  of  Prodiamine  65  WDG  to 
Barricade  65WG  Herbicide  (55947-UG). 
On  January  25. 1991,  Sandoz  changed 
the  Technical  Prodiamine  to  Barricade  T 
Herbicide  (55947-UR)  and  requested 
that  the  name  Technical  Prodiamine  be 
an  alternate  brand  name.  On  July  22. 
1991,  Sandoz  applied  for  a  second  end- 
use  product.  Barricade  65WG  Herbicide 
in  Water  Soluble  Packs  (55947-RUG). 
The  products  all  contain  the  active 
ingredient  prodiamine  [N^,  N'-Di-/?- 
propyl-2.4-dinitro-6-{trifluoromethyl)-m- 
phenylenediamine]  at  65.  93,  and  65 
percent,  respectively.  The  active 
ingredient  is  not  included  in  any 
previously  registered  products. 

These  applications  were  approved  on 
February  7. 1992.  as  Barricade  T 
Herbicide  (EPA  Registration  Number 
55947-11)  for  the  manufacture  of  non- 
food use  of  herbicides  only,  Barricade 
65WG  Herbicide  (EPA  Registration 
Number  55947^3).  and  Barricade  65WG 
Herbicide  in  Water  Soluble  Packs  (EPA 
Registration  Number  55947-143)  for  use 
to  control  grass  and  broadleaf  weeds  in 
established  turf  grasses  and  landscape 
ornamentals. 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking  because  a 
period  reasonably  sufficient  for 
generation  of  the  data  has  not  elapsed 
since  the  Administrator  first  imposed 
the  data  requirements,  on  condition  that 
such  data  are  received  by  the  end  of  the 
conditional  registration  period  and  do 
not  meet  or  exceed  the  risk  criteria  set 
forth  in  40  CFR  154.7;  that  use  of  the 
pesticide  during  the  conditional 
registration  period  will  not  cause 
unreasonable  adverse  effects  on  the 
environment;  and  that  use  of  the 
pesticide  is  i.i  the  public  interest. 
The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  prodiamine 
and  information  on  social,  economic, 
and  environmental  benefits  to  be 
derived  from  such  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 


chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
prodiamine  during  the  period  of 
conditional  registration  is  not  expected 
to  cause  any  unreasonable  adverse 
effect  on  the  environment,  and  that  use 
of  the  pesticide  is  in  the  public  interest. 
These  registrations  have  been  issued 
on  the  condition  that  the  following 
information  is  submitted  by  the  listed 
dates: 

1.  Fish  Early  Life  Stage  and  Aquatic 
Invertebrate  Life-Cycle  (Ref.  Guidelines 
72^);  May  1. 1993. 

2.  Acute  LCso  Estuarine  and  Marine 
Organisms  Studies  (72-3);  February  1, 
1993. 

3.  Avian  Reproduction  with  a 
Waterfowl  and  Bobwhite  Quail  (71-4); 
May  1. 1994. 

4.  Leaching  (adsorption/desorption) 
and  Aged-Prodiamine  Leaching  Study 
(163-1);  June  31. 1993. 

5.  Acute  Neurotoxicity  Battery  (81-8) 
and  a  90-Day  Neurotoxicity  Battery  (82- 
7);  February  1. 1994. 

6.  Subchronic  to  Measure  TSH.  T3, 
and  T4  in  Prodiamine  Treated  Rats 
Follow-Up  to  Chronic  Testing  (82-1); 
May  1. 1993. 

Note:  See  40  CFR  158.20(c)  for 
explanation  and  availability  of  EPA 
Reference  Guidelines. 

Consistent  with  section  3(c)(7)(C).  the 
Agency  has  determined  that  these 
conditional  registrations  are  in  the 
public  interest.  Use  of  the  pesticides  are 
of  significance  to  the  user  community, 
and  appropriate  labeling,  use  directions, 
and  other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment. 

More  detailed  information  on  these 
conditional  registrations  of  these 
prodiamine  products  is  contained  in  an 
EPA  Pesticide  Fact  Sheet.  Number  231. 
A  copy  of  the  fact  sheet,  which  provides 
a  summary  description  of  the  chemical, 
use  patterns  and  formulations,  science 
findings,  and  the  Agency's  regulatory 
position  and  rationale,  may  be  obtained 
from  the  National  Technical  Information 
Service  (NTIS).  5285  Port  Royal  Road. 
Springfield.  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA.  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA.  are  available  for  public 


inspection  in  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  rm.  1128,  CM  ~2, 
Arlington.  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Frpedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St.. 
SW.,  Washington,  DC  20460,  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  L'.S.C.  136. 
Dated:  March  12. 1992. 

Douglas  D.  Campl, 

Director.  Office  of  Pesticide  Programs. 

\VR  Dor  P2-7138  Filed  3-31-92;  8:45  am) 

BILLING  CODE  6S60-5O-F 


iOPP-60028;  FRL-4053-61 

Intent  to  Suspend  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 

Acrnry  (EPA). 

ACTION:  Notice  of  issuance  of  notices  of 
intent  to  suspend. 

SUMMARY:  This  notice,  pursuant  to 
section  6  (f)(2)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
7  U.S.C.  136  et  seq.,  announces  that  EPA 
has  issued  Noticejs)  of  Intent  to 
Suspend  pursuant  to  section  3(c)(2)(B)  of 
FIFRA.  The  notice(s)  were  issued 
following  issuance  of  Data  Call-In 
Notice(s)  by  the  Agency  and  the  failure 
of  registrant(s)  subject  to  the  Data  Call- 
in  Notice(s)  to  take  appropriate  steps  to 
secure  the  data  required  to  be  submitted 
to  the  Agency.  This  notice  includes  the 
text  of  a  Notice  of  Intent  to  Suspend, 
absent  specific  chemical,  product,  or 
factual  information.  Table  A  of  this 
notice  further  identifies  the  registrant(s) 
to  whom  the  Notice(s)  of  Intent  to 
Suspend  were  issued,  the  date  each 
Notice  of  Intent  to  Suspend  was  issued, 
the  active  ingredient(s)  involved,  and 
the  EPA  registration  number(s)  and 
name(s)  of  the  registered  product(s) 
which  are  affected  by  the  Notice(s)  of 
Intent  to  Suspend.  Moreover,  Table  B  of 
this  notice  identifies  the  basis  upon 
which  the  Notice(s)  of  Intent  to  Suspend 
were  issued.  Finally,  matters  pertaining 
to  the  timing  of  requests  for  hearing  are 
specified  in  the  Notice(s)  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B). 
As  required  by  section  6(0(2).  the 
Notice(s)  of  Intent  to  Suspend  were  sent 


Federal  Register  /  Vi 


5".  N'o.  63   /   Wednesday.  April  1.  1992  /  Notices 


by  certified  mail,  return  receipt 
requested,  to  each  affected  registrant  at 
its  address  of  rernrd 

FOR  FURTHER  INFORMATION  CONTACT 

Stephen  L.  Brozena,  Office  of 
Compliance  Monitoring  (EN-342), 
Laboratory  Data  Integrity  Assurance 
Division,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460.  (703)  30&-8267, 
SUPPLEMENTARY  INFORMATION: 

I.  Text  of  a  Notice  of  Intent  to  Suspend 

The  text  of  a  Notice  of  intent  to 
Suspend,  absent  specific  chemical, 
product,  or  factual  information,  follows: 

I  nited  States  Environmental  Protection 
Agonrv 

Office  of  Pesticides  and  Toxic  Substances 
Washington,  DC  20460 

Certified  Mail 

Return  Receipt  Requested 

SUBJECT:  Suspension  of  Registration  of 
Pesticide  Product(s)  Containing 

for  Failure  to  Comply  with 

the  3(c)(2)(B)  Data  Call-in  Notice  for 
— , Dated 


IKUil 


Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registration(s)  listed  in 
Attachment  I  W\\\  be  suspended  30  days 
from  your  receipt  of  this  letter  unless 
you  take  steps  within  that  time  to 
prevent  this  Notice  from  automatically 
becoming  a  final  and  effective  order  of 
suspension.  The  Agency's  authority  for 
suspending  the  registration(s)  of  your 
product(s)  is  section  3(c)(2)(B)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Upon 
becoming  a  final  and  effective  order  of 
suspension,  any  violation  of  the  order 
will  be  an  unlawful  act  under  section 
12(a)(2)(n  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 
comply  with  the  terms  of  the  3(c)(2)(B) 
Data  Call-In  Notice.  The  specific  basis 
for  issuance  of  this  Notice  is  stated  in 
the  Explanatory  Appendix  (Attachment 
III)  to  this  Notice.  Affected  product(s) 
and  the  requirement(s)  which  you  failed 
to  satisfy  are  listed  and  described  in  the 
following  three  attachments: 

Attachment  I  Suspension  Report  - 
Product  List 

Attachment  II  Suspension  Report  - 
Requirement  List 

Attachment  III  Suspension  Report  - 
Explanatory  Appendix 

The  suspension  of  the  registration  of 
each  product  listed  in  Attachment  I  will 
become  final  unless  at  least  one  of  the 
following  actions  is  completed. 

1.  You  may  avoid  suspension  under 
this  Notice  if  you  or  another  person 


adversely  affected  by  this  Notice 
properly  request  a  hearing  within  30 
days  of  your  receipt  of  this  Notice.  If  you 
request  a  hearing,  it  will  be  conducted  in 
accordance  with  the  requirements  of 
section  6(d)  of  FIFRA  and  the  Agency's 
procedural  regulations  in  40  CFR  part 
164. 

Section  3(c)(2)(B).  however,  provides 
that  the  only  allowable  issues  which 
may  be  addressed  at  the  hearing  are 
whether  you  have  failed  to  take  the 
actions  which  are  the  bases  of  this 
Notice  and  whether  the  Agency's 
decision  regarding  the  disposition  of 
existing  stocks  is  consistent  with  FIFRA. 
Therefore,  no  substantive  allegation  or 
legal  argument  concerning  other  issues, 
including  but  not  limited  to  the  Agency's 
original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utility  of  any  of  the 
required  data  or  other  information  or 
deadlines  imposed,  and  the  risks  and 
benefits  associated  with  continued 
registration  of  the  affected  product,  may 
be  considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which 
may  be  considered  in  the  proceeding. 

Section  3(c)(2)(B)(iv)  of  FIFRA 
provides  that  any  hearing  must  be  held 
and  a  determination  issued  within  75 
days  after  receipt  of  a  hearing  request. 
This  75-day  period  may  not  be  extended 
unless  all  parties  in  the  proceeding 
stipulate  to  such  an  extension.  If  a 
hearing  is  properly  requested,  the 
Agency  will  issue  a  final  order  at  the 
conclusion  of  the  hearing  governing  the 
suspension  of  your  product(s). 

A  request  for  a  hearing  pursuant  to 
this  Notice  must  (1)  include  specific 
objections  which  pertain  to  the 
allowable  issues  which  may  be  heard  at 
the  hearing.  (2)  identify  the 
registrafion(s)  for  which  a  hearing  is 
requested,  and  (3)  set  forth  ail  necessary 
supporting  facts  pertaining  to  any  of  the 
objections  which  you  have  identified  in 
your  request  for  a  hearing.  If  a  hearing  is 
requested  by  any  person  other  than  the 
registrant,  that  person  must  also  state 
specifically  why  he  asserts  that  he 
would  be  adversely  affected  by  the 
suspension  action  described  in  this 
Notice.  Three  copies  of  the  request  must 
be  submitted  to:  Hearing  Clerk.  A-110. 
U.S.  Environmental  Protection  Agency, 
401  M  St..  SW..  Washington.  DC  20460. 
and  an  additional  copy  should  be  sent  to 
the  signatory  listed  below.  The  request 
must  be  received  by  the  Hearing  Clerk 
by  the  30th  day  from  your  receipt  of  this 
Notice  in  order  to  be  legally  effective. 
The  30-day  time  limit  is  established  by 
FIFRA  and  cannot  be  extended  for  any 
reason.  Failure  to  meet  the  3(>-day  time 


limit  will  result  in  automatic  suspension 
of  your  registration(s)  by  operation  of 
law  and,  under  such  circumstances,  the 
suspension  of  the  registration  for  your 
affected  product(s)  will  be  final  and 
effective  at  the  close  of  business  30  days 
after  your  receipt  of  this  Notice  and  will 
not  be  subject  to  further  administrative 
review. 

The  Agency's  Rules  of  Practice  at  40 
CFR  164.7  forbid  anyone  who  may  take 
part  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proceeding  ex  parte  with 
any  party  or  with  any  person  who  has 
been  connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the 
following  EPA  offices,  and  the  staffs 
thereof,  are  designated  as  judicial  staff 
to  perform  the  judicial  function  of  EPA 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  Suspend:  The  Office 
of  the  Administrative  Law  Judges,  the 
Office  of  the  Judicial  Officer,  the 
Administrator,  the  Deputy 
Administrator,  and  the  members  of  the 
staff  in  the  immediate  offices  of  the 
Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  communication  with 
trial  staffer  any  other  interested  person 
not  employed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  applicable  regulations. 

2.  You  may  also  avoid  suspension  if. 
within  30  days  of  your  receipt  of  this 
Notice,  the  Agency  determines  that  yoi: 
have  taken  appropriate  steps  to  comply 
with  the  section  3(c)(2)(B)  Data  Call-in 
Notice.  In  order  to  avoid  suspension 
under  this  option,  you  must 
satisfactorily  comply  with  Attachment 
II.  Requirement  List,  for  each  product  by 
submitting  all  required  supporting  data/ 
information  described  in  Attachment  II 
and  in  the  Explanatory  Appendix 
(Attachment  III)  to  the  following  address 
(preferably  by  certified  mail): 
Office  of  Compliance  Monitoring  (EN- 
342),  Laboratory  Data  Integrity 
Assurance  Division.  U.S. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
For  you  to  avoid  automatic 
suspension  under  this  Notice,  the 
Agency  must  also  determine  within  the 
applicable  30-day  period  that  you  have 
satisfied  the  requirement(s)  that  are  the 
bases  of  this  Notice  and  so  notify  you  in 
writing.  You  should  submit  the 
necessary  data/information  as  quickly 
as  possible  for  there  to  be  any  chance 
the  Agency  will  be  able  to  make  the 
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necessary  determination  in  time  to 
avoid  suspension  of  your  product(s). 

The  suspension  of  the  registration(s) 
of  your  company's  product(s)  pursuant 
to  this  Notice  will  be  rescinded  when 
the  Agency  determines  you  have 
complied  fully  with  the  requirements 
which  were  the  bases  of  this  Notice. 
Such  compliance  may  only  be  achieved 
by  submission  of  the  data/information 
described  in  the  attachments  to  the 
signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  compliance  with  the 
requirements  which  are  the  bases  of  this 
Notice  and  so  informs  you  in  writing. 

After  the  suspension  becomes  final 
and  effective,  the  registrant  subject  to 
this  Notice,  including  all  supplemental 
registrants  of  product(s)  listed  in 
Attachment  I,  may  not  legally  distribute, 
sell,  use,  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer 
to  deliver,  to  any  person,  the  product(s) 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 


preceding  sentence,  may  continue  to 
distribute,  sell,  use.  offer  for  sale,  hold 
for  sale,  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver 
or  offer  to  deliver,  to  any  person,  the 
product(s)  listed  in  Attachment  1. 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell.  use.  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment,  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver,  to 
any  person,  the  product(s)  listed  in 
Attachment  I  in  any  manner  which 
would  have  been  unlawful  prior  to  the 
suspension. 

If  the  registration(s)  of  your  producl(s) 
listed  in  Attachment  I  are  currently 
suspended  as  a  result  of  failure  to 
comply  with  another  section  3(c)(2)(B) 
Data  Call-in  Notice  or  Section  4  Data 
Requirement  Notice,  this  Notice,  when  it 
becomes  a  final  and  effective  order  of 
suspension,  will  be  in  addition  to  any 
existing  suspension,  i.e..  all 
requirements  which  are  the  bases  of  the 
suspension  must  be  satisfied  before  the 
registration  will  be  reinstated. 

You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to 

Table  A— Product  List 


notify  all  supplementary  registered 
distributors  of  your  basic  registered 
product  that  this  suspension  action  also 
applies  to  thei.  supplementary 
registered  product(s)  and  that  you  may 
be  held  liable  for  violations  committed 
by  your  distributors. 

If  you  have  any  questions  about  the 
requirements  and  procedures  set  forth  in 
this  suspension  notice  or  in  the  subject 
3(c)(2)(B)  Data  Call-in  Notice,  please 
contact  Stephen  L.  Brozena  at  (703)  308- 
8267. 
Sincerely  yours. 

Director,  Office  of  Compliance 

Monitoring 

Attachments: 

Attachment  I  -  Product  List 

Attachment  II  -  Requirement  List 

Attachment  III  -  Explanatory  Appendix 

11.  Registrant(s)  Receiving  and  Affertpd 

by  Notice(s)  of  Intent  to  Suspend  R.itt' 
f'f  Kxu.ime    Artive  In-^redipnt  nnd 
I'ruductis)  .\lfected 

A  letter  of  notification  has  been  sent 
for  the  following  product(s): 


Registrant  Affected 


Chugohu  Marine  Paints  (U.S>.)  Inc. 
Courtaulds  Coatings.  Inc. 


EPA  Registration 
Number 


Active  Ingredient 


04830200004     2-Ethoxyethanol 
00269300052     Lead  Compounds  (Lead  Oxide) 


i 


Name  of  Product 


Date  Issued 


Ravax    AF    Syntti€t)C    Resin    Antiloulmg 

Paint 
International    Antifouling    Paint    Fofmula 

No.  2 


3/5/92 
3/5/92 


H!   Bti -i^  for  Issuance  of  Notice  of 
In'fT.t.  Requirement  List 

Tne  following  registrant(s)  failed  to 
submit  the  following  required  data  or 
information: 

Table  B— Requirement  List 


Active 

Registrant 

Require- 
ment      '    . 
Name 

Original 

Ingredient 

Affected 

)ue-Date 

Lead 

Courtaulds 

1 
Confiden- 

11/30/91 

Com- 

Coat- 

tial 

pounds 

ings. 

State- 

(Lead 

inc 

ment  of 

Oxide) 

Formula 

(CSF) 

Form 

2- 

Chugcku 

Confiden- 

11/30/91 

Ethox- 

Marine 

tial 

yethanol 

Paints 

State- 

- 

(U.S.A.) 

ment  of 

Inc 

i 
1 

Formula 
(CSF) 
Form        I 

IV.  Attachment  III  Suspension  Report- 
Explanatory  Appendix 

A  discussion  of  the  basis  for  the 
Notice  of  Intent  to  Suspend  follows: 

A.  Lead  Compounds  (Lead  Oxide) 

In  March  1989,  EPA  issued  a 
comprehensive  Data  Call-In  Notice 
(DCI)  under  authority  of  FIFRA  section 
3(c)(2)(B)  which  required  registrants  of 
products  containing  lead  compounds 
(lead  oxide)  used  as  an  inert  ingredient 
to  develop  and  submit  data.  These  data 
were  determined  to  be  necessary  to 
maintain  the  continued  registration  of 
affected  products.  Failure  to  comply 
with  the  requirements  of  a  Data  Call-In 
Notice  is  a  basis  for  suspension  under 
section  3(c)(2)(B)  of  FIFRA. 

The  Lead  Compounds  (Lead  Oxide) 
Data  Call-in  Notice  required  each 
affected  registrant  to  submit  materials 
demonstrating  selection  by  the 
registrant  of  the  options  to  address  the 
data  requirements.  That  submission  was 
required  by  the  Agency  within  90  days 
of  the  registrant's  receipt  of  the  DCI. 


Because  the  Agency  did  not  receive  a 
response  from  you  committing  to 
undertake  the  required  testing  or  any 
other  appropriate  response,  a  Notice  of 
Intent  to  Suspend  dated  April  2, 1991. 
was  issued  to  you  for  failure  tc  comply 
with  the  Data  Call-in  Notice.  On  May  10. 
1991,  the  Agency  received  a  response 
from  you  to  the  Notice  of  Intent  to 
Suspend  electing  to  commit  to  remove 
the  inert  ingredient  from  your  product's 
formulation  within  6  months.  A  new. 
completed  Confidential  Statement  of 
Formula  form  was  required  to  be 
received  by  the  Agency  by  November 
10, 1991.  indicating  removal  of  the  lead 
compounds  (lead  oxide)  inert  ingredient. 
To  date,  the  Agency  has  not  received 
the  required  new  Confidential  Statement 
of  Formula  from  you;  therefore,  the 
Agency  is  issuing  this  Notice  of  Intent  to 
Suspend. 

B.  2-Ethoxyetkano! 

In  March  1989,  EPA  issued  a 
Comprehensive  Data  Call-in  Notice 
(DCI)  unHfT  authority  of  FTFR.A  section 
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3(c)(2)(B)  which  required  registrants  of 
products  containing  2-ethoxyethanol 
used  as  an  inert  ingredient  to  develop 
and  submit  data.  These  data  were 
determined  to  be  necessary  to  maintain 
the  continued  registration  of  affected 
products.  Failure  to  comply  with  the 
requirements  of  a  Data  Call-in  Notice  is 
a  basis  for  suspension  under  section 
3(c)(2)(B)  of  FIFRA. 

The  2-Ethoxyethanol  Data  Call-In 
required  each  affected  registrant  to 
submit  materials  demonstrating 
selection  by  the  registrant  of  the  options 
to  address  the  data  requirements.  That 
submission  was  required  to  be  received 
by  the  Agency  within  90  days  of  the 
registrant's  receipt  of  the  DCl.  Because 
the  Agency  did  not  receive  a  response 
from  you  committing  to  undertake  the 
required  testing  or  any  other  appropriate 
response,  a  Notice  of  Intent  to  Suspend 
dated  April  2,  1991.  was  issued  to  you 
for  failure  to  comply  with  the  Data  Call- 
in  Notice.  On  May  1, 1991,  the  Agency 
received  a  response  from  you  to  the 
Notice  of  Intent  to  Suspend  electing  to 
commit  to  remove  the  inert  ingredient 
from  your  product's  formulation  within  6 
months.  A  new,  completed  Confidential 
Statement  of  Formula  form  was  required 
to  be  received  by  the  Agency  by 
November  1,  1991,  indicating  the 
removal  of  the  2-etho.xyethanol  inert 
ingredient.  To  date,  the  Agency  has  not 
received  the  required  new  Confidential 
Statement  of  Formula  from  you: 
therefore,  the  Agency  is  issuing  this 
Notice  of  Intent  to  Suspend. 

V.  Conclusions 

EPA  has  issued  Notice(s)  of  Intent  to 
Suspend  on  the  dates  indicated.  Any 
further  information  regarding  the 
Notice(s)  may  be  obtained  from  the 
contact  person  noted  above. 

Dated:  March  24,  1992. 
Michael  M.  Stahl, 

Director.  Office  of  Compliance  Monitoring. 
jFR  Doc  92-7384  Filed  3-31-92;  8:45  am) 

BILLING  CODE  6S60-S0-F 


FARM  CREDIT  ADMINISTRATION 
iBM-25-MAR-92-03i 

Policy  Statement  Concerning 
Communications  witti  tlie  Public 
During  Rulemaking 

AGENCY:  Farm  Credit  Administration. 
action:  Policy  statement. 

summary:  On  March  25.  1992,  the  Farm 
Credit  Administration  Board  revised  its 
policy  on  communications  with  the 
public  during  rulemaking.  The  new 
policy  establishes  guidelines  for  private 


contacts  during  the  rulemaking  process, 
and  ensures  that  any  substantive 
communications  are  promptly  placed  in 

the  puhlir  njlemaking  file. 

EFFECTIVE  DATE:  March  25. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Wiiiiam  L.  Ldrsen,  Senior  Attorney, 
Corporate  and  Regulatory  Law  Division, 
Office  of  General  Counsel  Farm  Credit 
Administration,  McLean,  Virginia  22102- 
5090,  (703)  883-4020,  TDD  (703)  883^444. 
SUPPLEMENTARY  INFORMATION:  The  text 

..-:  ::u  Buaru  s  pu.iu^  statement 
concerning  communications  with  the 
public  during  the  rulemaking  process  is 
set  forth  below  in  its  entirety: 
Effective  Date:  25-MAR-92. 
Effect  on  Previous  Actions:  Replaces 
previous  Farm  Credit  Administration 
(FQA)  Board  policy  on  public 
communications  during  a  rulemaking, 
adopted  August  22, 1986  and  further 
clarified  on  November  20, 1991. 

Whereas.  The  FCA  Board  finds  that  it 
is  the  public  interest  and  consistent  with 
the  requirements  of  the  Administration 
Procedure  Act  to  revise  its  policy  on 
communications  with  the  public  during 
the  rulemaking  process. 

Therefore.  The  FCA  Board  adopts  the 
following  statement: 

In  keeping  with  the  need  to  ensure  an 
open,  freely  accessible,  and  well- 
informed  rulemaking  process  while 
balancing  the  need  for  impartiality  and 
fairness,  the  FCA  will  adhere  to  the 
following  guidelines  governing 
substantive  oral  communications 
between  the  public  and  Board  members 
and  staff  during  the  course  of  a  related 
rulemaking. 

Unrestricted  communications  with  the 
public  before  rulemaking  begins  may 
stimulate  creative  and  effective 
regulatory  policy  without  compromising 
fairness  principles.  Therefore,  no 
specific  guidelines  apply  to  such 
communications.  However,  once  the 
rulemaking  has  begun  with  the 
publication  of  a  notice  of  proposed 
rulemaking,  FCA  encourages  members 
of  the  public  to  state  their  views 
regarding  the  rulemaking  in  writing 
during  the  public  comment  period.  All 
such  comments  receive  careful 
consideration  and  become  part  of  the 
public  record  of  the  rulemaking.  The 
comments  received  are  placed  in  a 
public  file  at  FCA.  where  they  are 
available  for  examination  and  copying 
during  normal  business  hours.  Where 
appropriate,  FCA  will  also  conduct 
public  hearings  or  open  meetings  to  take 
testimony  or  hold  discussions  on  a 
rulemaking.  Such  opportunities  for  oral 
comment  from  the  public  will  be 
announced  in  advance  and  the 


comments  received  will  be  reflected  in 
the  rulemaking  record. 

Substantive  oral  communications 
during  the  comment  period  between 
Board  members  and  staff  and  members 
of  the  public  regarding  the  subject  of  an 
ongoing  rulemaking  will  be  reflected  in 
the  public  record.  There  are  several 
reasons  for  this  policy.  First,  there  are 
considerations  of  openness  and  fair 
play.  The  rulemaking  process  must  be 
accessible  and  evenhanded.  FCA  wishes 
to  avoid  any  appearance  of  impropriety 
or  undue  influence  by  an  interested 
party  that  might  be  caused  by  a  private 
communication.  Second,  if  a  substantive 
comment  on  an  outstanding  rule 
proposed  is  conveyed  to  FCA  in  a 
private  communication  that  does  not 
become  part  of  the  public  record,  other 
interested  members  of  the  public  may 
not  have  the  opportunity  to  respond  to 
new  arguments  or  facts  that  the  private 
communication  may  raise.  Finally,  FCA 
wants  to  assure  a  complete  rulemaking 
record  for  future  agency  reconsideration 
of  the  rule  or  in  the  event  of  court 
review. 

FCA  staff  are  always  available  to 
explain  or  clarify  proposed  rules.  If, 
however,  a  member  of  the  public  seeks 
substantive  discussion  with  FCA  staff  of 
the  merits  of  a  proposed  rule  after  its 
publication  for  comment,  staff  will  first 
suggest  that  the  party  file  a  written 
comment  covering  the  matter  to  be 
discussed.  If  the  party  has  not  already 
filed  comments  on  the  proposal,  a 
written  comment  is  particularly 
encouraged.  If  new  substantive 
comments  are  discussed.  FCA  staff  will 
reduce  the  substances  of  such  comments 
to  writing  and  promptly  place  it  in  the 
public  rulemaking  file.  Staff  will  again 
urge  the  party  involved  in  the  discussion 
to  file  the  comments  discussed  in 
writing. 

From  the  time  after  the  close  of  the 
comment  period  up  to  the  time  of 
adoption  of  the  final  rule,  substantive 
discussions  between  interested  parties 
and  FCA  staff  pertaining  to  the 
proposed  rule  should  be  curtailed.  In  the 
interest  of  fairness,  if  new  facts  or 
arguments  must  be  brought  to  the 
attention  of  the  FCA,  the 
communications  must  be  in  writing  and 
promptly  placed  by  the  staff  in  the 
public  file. 

This  policy  statements  does  not  apply 
to  public  communications  regarding  any 
rulemaking  issue  unless  and  until  the 
matter  becomes  the  subject  of  a  notice 
of  proposed  rulemaking.  Nothing  in  this 
policy  statements  is  meant  to  affect  the 
ability  of  FCA  to  use  negotiated 
rulemakings,  open  meetings  or  other 
types  of  public  forums  to  augment  its 
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rulemaking  under  section  553  of  the 
Administrative  Procedure  Act. 

Dated  this  25th  day  of  March,  1992.  By 
order  of  the  Board. 
Curtis  M.  Anderson. 

Secretary.  Farm  Credit  Administration  Board. 
|FR  Doc.  92-7486  Filed  3-31-92:  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 
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Private  Land  Mobile  Radio  Servces 
Lubbock  Area  Public  Safety  Plan 

AGENCY:  reuffrti  Communications 

Commission. 

action:  Notice. 

summary:  The  Chief,  Private  Radio 
Burrdu  and  the  Chief  Engineer  released 
this  Order  accepting  the  Public  Safety 
Radio  Plan  for  the  Lubbock  area  (Region 
52).  As  a  result  of  accepting  the  Plan  for 
Region  52,  licensing  of  the  821-824/866- 
869  MHz  band  in  that  region  may  begin 
immediately. 

EFFECTIVE  DATE:  March  18. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bt,"-,   .\       •   '  :   ;"   .ate  Radio  Bureau. 
Policy  and  Planning  Branch,  (202)  632- 

SJPPtEMENTARV  iNFCSMA'ON: 

Before  the  Federal  Communications 
Commission  Washington.  DC  20554 

In  the  Matter  of  Lubbock  Area  Public 
Safety  Plan. 

[PR  Docket  No.  92-1)  | 

Adopted;  March  12. 1992 
Rple,Hsed  March  18. 1992. 

ORDER  I 

By  the  Chief.  Private  Radio  Bureau 
and  the  Chief  Engineer: 

1.  On  November  12,  1991.  Region  52 
(Lubbock)  submitted  its  Public  Safety 
Plan  to  the  Commission  for  review.  The 
Plan  sets  forth  the  guidelines  to  be 
followed  in  allotting  spectrum  to  meet 
current  and  future  mobile 
communications  requirements  of  the 
public  safety  and  special  emergency 
entities  operating  in  the  Lubbock  area. 
On  December  20. 1991.  Lubbock  filed 
revisions  to  the  Plan,  based  on 
conversations  with  the  Commission's 
staff. 

2.  The  Lubbock  Plan  was  placed  on 
Public  Notice  for  comments  on  [anuary 
3. 1992.  57  FR  1267  (January  13. 1992). 
The  Commission  received  no  comments 
in  this  proceeding. 

3.  We  have  reviewed  the  Plan 
submitted  for  Lubbock  and  find  that  it 


conforms  with  the  National  Public 
Safety  Plan.  The  plan  includes  all  the 
necessary  elements  specific  in  the 
Report  and  Order  in  Gen.  Docket  No. 
87-112,  3  FCC  Red  905  (1987).  and 
satisfactorily  provides  for  the  current 
and  projected  mobile  communications 
requirements  of  the  public  safety  and 
■special  emergency  entities  in  the 
Lubbock  area. 

4.  Therefore,  we  accept  the  Lubbock 
Public  Safety  Radio  Plan.  Furthermore, 
licensing  of  the  821-824/866-869  MHz 
band  in  the  Lubbock  area  may 
commence  immediately. 

Dated:  March  25. 1992. 
Federal  Communications  Commission. 
Ralph  A.  Halter. 
Chief.  Private  Radio  Bureau. 
|FR  Doc.  92-7445  Filed  3-31-92;  8:45  am) 
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FEDERAL  f\H^ n<    AL  INSTITUTIONS 

CYAM'NA^IQN  COUNCIL 

lOooe-  •«      AS92-4] 

Aocraisi    subcommittee;  Privacy  Act 
^   i  System  of  Records 

AGtNC  <:  Appraisal  Subcommittee. 

Federal  Financial  Institutions 

Examination  Council. 

ACTION:  Notice  of  new  system  of 

records. 


Marc  L.  Weinberg.  General  Counsel,  at 
(202)  357-0133,  .'Xppraisal  Subcommittee. 
2100  Pennsylvania  Avenue,  NW..  suite 
20n  \V:i=h;^E'nn,  DC  2nOT. 

SUPPLEMENTARY  INFORMATION: 
L  Introduction  and  Background 

On  August  9, 1989,  Congress  adopted 
Title  XI  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  2  ("FIRREA").  including  section 
1102  ^  of  Title  XL  which  established  the 
ASC  and  placed  it  within  the  FFIEC.  The 
ASC  consists  of  representatives 
appointed  by  the  heads  of  the  Federal 
Financial  Institutions  Regulatory 
Agencies  ("Regulatory  Agencies")  *  and 
the  Department  of  Housing  and  Urban 
Development.  Congress  intended  Title 
XI  of  FIRREA  and  the  ASC,  the 
Regulatory  Agencies  and  the  Resolution 
Trust  Corporation  ("RTC")  to  protect 
federal  financial  and  public  policy 
interests  *  in  real  estate-related 
financial  transactions  *  requiring  the 
services  of  an  appraiser. '' 

The  ASC  has  several  statutory  duties 
under  Title  XI.  First,  it  must  monitor  the 
appraisal  regulations  adopted  by  the 
Regulatory  Agencies  and  the  RTC 
(collectively.  "Agencies").  Those 
regulations  set  out  appraisal  standards 
for  federally  related  transactions  "  and 


SUMMARY:  The  Appraisal  Subcommittee 
("ASC")  of  the  Federal  Financial 
Institutions  Examination  Council 
("FFIEC")  is  establishing  a  new  system 
of  records  in  accordance  with  the 
Privacy  Act  of  1974  '  ("Privacy  Act"), 
entitled  "national  registry  of  State 
certified  and  licensed  appraisers."  This 
notice  is  intended  to  inform  the  public  of 
the  existence  and  character  of  this 
system  of  records. 
DATES:  Effective  date  of  the  system: 
May  13, 1992.  providing  that  no 
comments  or  suggestions  are  received 
that  justify  a  contrary  determination. 
Comments  concerning  routine  uses  must 
be  received  on  or  before  May  1. 1992. 
ADDRESSES:  Persons  wishing  to  submit 
written  comments  concerning  routine 
uses  should  file  them  with  Edwin  W. 
Baker,  Executive  Director,  Appraisal 
Subcommittee.  2100  Pennsylvania 
Avenue,  NW.,  suite  200.  Washington, 
DC  20037.  All  comment  letters  should 
refer  to  Docket  No.  AS92^.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  at  the 
above  location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edwin  W.  Baker.  Executive  Director,  or 


•  5  U.S.C.  SSZa. 


»  Public  Law  101-73.  103  Slat.  511  (19JW).  as 
amended  by  Public  Uw  102-233. 105  Stal.  vm 
(1991)  and  Public  Law  102-242. 105  Stal.  2236  (1991). 

'  12  U.S.C.  3310  11990). 

'  The  Regulatory  Agencies  are  the  Board  of 
Governors  of  the  Federal  Reserve  System  ("FRS"). 
the  Federal  Deposit  Insurance  Corporation 
CFDIC").  ihe  Office  of  the  Comptroller  of  the 
Currency  ("OCC).  the  Office  of  Thrift  Supervision 
("OTS ').  and  the  National  Credit  Union 
Administration  ("NCUA").  See  section  1122(6)  of 
Title  XL  12  U.S.C.  3350(6)  (1990). 

»  Title  Xl's  general  purpose  is  "to  provide  thdl 
Federal  financial  and  public  policy  interests  * 
will  be  protected  by  requiring  that  (certain)  real 
estate  appraisals  are  performed  in  writing,  in 
accordance  with  uniform  standards,  by  individuals 
whose  competency  has  been  demonstrated  and 
whose  professional  conduct  will  be  subiect  to 
effective  supervision."  Section  1101  of  Title  XL  12 
use.  3331  (1990). 

•  See  sectidn  1121(b)  of  Title  XL  12  U.S.C.  3350(5) 
(1990).  for  Ihe  definition  of  "real  estate-related 
financial  transaction." 

'  The  Regulatory  Agencies  and  Ihe  RTC  have 
adopted  appraisal  regulations  that,  among  other 
things,  clarify  Ihe  phrase  "requires  Ihe  services  of 
an  appraiser."  See  12  CFR  part  34  (OCC):  part  225. 
subpart  G  (HIS);  part  323  (FDIC).  part  564  (OTS): 
part  722  (NCUA);  and  part  1608  (1991)  (RTC). 

•  See  section  1121(4)  of  Title  XL  12  U.S.C.  3350(4) 
(1990).  which  deHnes  a  "federally  related 
transaction." 


»  The  ASC  is 
certifying  and  ll 
determining  wh 
practices,  and  p 
XI)  "Section  11 
(1990).  See.  oisc 
use.  3332(a)(1 

"'See»ectioj 
(199:1). 

' '  12  U.S.C.  3 
'-:2  U.S.C.  3 
'  ■■  See  Notice 
"Registry  of  Sta 
91-2(Seplembe 
Registry  Fee  Pol 
entitled  "Data  C 
See  also  Advise 
Each  State  issui 
certifications  to 
appraisals  in  co 
transactions  is  r 
register  data,  ev 
chosen  to  take  a 
m:'.ndatory  use  ( 
l^lbtij)(l)ofTill 
iimci.ded. 
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define  those  federally  related 
transactions  requiring  the  services  of  a 
Slate  certified  or  State  licensed 
appraiser.  Second,  the  ASC  must 
monitor  and  review  the  practices, 
procedures,  activities,  and 
organizational  structure  of  the  Appraisal 
Foundation.  Third,  the  ASC  must 
monitor  the  certification  and  licensing 
programs  for  real  estate  appraisers  in 
each  State,  territory,  commonu-ealth, 
and  the  District  of  Columbia  ("States")  « 
and  must  review  the  State's  compliance 
with  the  requirements  of  Title  XI.  It  also 
is  authorized  by  Title  XI  to  take  action 
against  non-complying  States.'" 
A  major  ASC  program  function 
concerns  its  "national  registry."  Under 
section  n03(a)(3)  of  Title  XI,"  the  ASC 
must  "maintain  a  national  registry  of 
State  certified  and  licensed  appraisers 
who  are  eligible  to  perform  appraisals  ir. 
federally  related  transactions."  Another 
section  of  Title  XI,  section  1109(a)(l).>* 
requires  "(e)ach  State  with  an  appraiser 
certifying  or  licensing  agency  '   *   *  (to) 
*  transmit  to  the  (ASC),  no  less  thar 
annually,  a  roster  listing  individuals 
who  have  received  a  State  certification 
or  license  in  accordance  with  this  title 

•      •      ♦ 

In  accordance  with  these  sections,  the 
ASC  has  established  a  system  of  records 
entitled  "national  registry  of  State 
certified  and  licensed  appraisers" 
("system"  or  "registry"),  and  has 
informed  each  State  Appraiser 
Regulatory  Agency  ("State  Agency")  of 
its  duty  beginning  on  January  1,  1992,  to 
submit  registry  data  to  the  ASC.'^  This 
system  is  maintained  solely  by  the  ASC 
and  is  maintained  separately  from  other 
ASC  records.  It  consists  of  a  centralized, 
computerized  data  base  of  files  and 
records  concerning  individual  State 
licensed  and  State  certified  appraisers. 


"  The  ASC  is  required  to  "monilor  Slate  appraiser 
certifying  and  licensing  agencies  for  the  purpose  of 
determining  whether  the  '  •  "  agency  b  pohcies. 
practices,  and  procedures  are  consistent  with  (Title 
XII  ■■  Section  in8(a)  of  Title  Xi.  12  U.S.C.  3347(a) 
(1990).  See.  also,  section  1103(a)(1)  of  Title  XI.  12 
U.S  C.  3332(a)(1)  (1990). 

"See  section  1118  of  Title  XI.  12  U.S.C.  3347 

(1991)). 

' '  12  U.S.C.  3332(a)(3)  (1990) 

'-12  U.S.C.  3338(a)(1)  (1990). 

'■'  Sne  Nottcee  91-1  (September  23, 1991)  entitled 
•  Registry  of  State  Certified  or  Licensed  Appraisers"; 
91-2  (September  25, 1991)  entitled  -National 
Registry  Fee  Policy":  and  91-0  (November  25.  1991) 
entitled  "Data  Collection  for  the  National  Registry." 
See  oho  Advisory  No.  91-4  (December  20.  1991) 
Each  Stale  issuing  appraiser  licenses  and 
certifications  to  persons  qualified  to  perform 
appraisals  in  connection  with  federally  related 
transactions  is  required  by  Title  XI  to  submit  its 
register  data,  even  if  a  Stale  is  "voluntary"  or  has 
chosen  to  take  advantage  of  the  extension  from  the 
rr.mdalory  use  of  such  appraisers  under  section 
r  Hi,.  1(1)  of  Title  XI.  12  U.S.C.  3348(a)(1),  as 
iimci.ded. 


Those  files  and  records  are  compiled  by 
each  State  Agency  during  licensure  or 
certification  process  and  also  are  used 
by  the  State  Agencies  in  monitoring 
their  universe  of  appraisals  and  State 
regulatory  standards  and  requirements 
pertaining  to  those  appraisers.  The 
system  will  allow  the  ASC  to  carry  out 
its  mandate  under  Title  IV,  as  discussed 
above. 

In  accordance  with  OMB  Circular  A- 
108,  Memoranda  1  and  3,  the  ASC,  on 
March  18, 1992,  submitted  a  report 
concerning  the  system  to  the  Office  of 
Management  and  Budget,  the  Speaker  of 
the  House,  the  President  of  the  Senate 
and  the  Privacy  Protection  Study 
Commission,  as  required  by  the  Privacy 
Act  of  1974. 

Accordingly,  the  ASC  is  establishing 
the  following  system  of  records: 

ASC    1 

S>5*£M  HAME 

National  registry  of  State  certified  and 


l; 


rnn  cr> 


=)ppraisers. 


SYSTEM  LOCATION: 

Appraisal  Subcommittee  of  the 
Federal  Financial  Institutions 
Examination  Council,  2100  Pennsylvania 
Avenue,  NW.,  Suite  200,  Washington. 
DC  20037. 

CaTtCORIES  or  'WDPViDUA.-S  COVFBfr.  B*  TMF 

Individuals  who  are,  or  have  been, 
licensed  or  certified  by  a  State  to 
perform  appraisals  in  federally  related 
transactions. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Transaction  cc  >    b    te  name:  last  six 
digits  of  social  security  number;  license 
number;  State  office  name:  State  office 
address;  State  city  address;  State  zip; 
State  contact  person  name;  State 
contact  person  title;  State  contact 
person  telephone  number;  State  contact 
person  facsimile  machine  number: 
appraiser  last  name:  appraiser  first 
name:  appraiser  middle  initial;  appraiser 
date  of  birth;  appraiser  mailing  street 
address;  appraiser  mailing  city  address; 
appraiser  mailing  State  abbreviation: 
appraiser  mailing  address  zip  code; 
appraiser  company  name:  appraiser 
company  telephone  number;  appraiser 
company  facsimile  machine  telephone 
number:  appraiser  physical  street 
address;  appraiser  physical  city  address: 
appraiser  physical  State  abbreviation; 
appraiser  physical  zip  code;  appraiser 
license/certification  status:  appraiser 
license/certification  status  date; 
appraiser  license/certification  type: 
appraiser  license/certification  issue 
date:  appraiser  license/certification 
expiration  date:  appraiser  license/ 


certification  fee  paid  appraiser  license/ 
certification  date  fee  paid:  and  appraiser 
license/certification  periods  covered. 


AUTHORITVFOR  M* 
SYSTEM: 


K-f  ^amri  OF  THE 


Sections  1103(a)(4)  and  1109(a)(1). 
Title  XI  of  FIRREA;  12  U.S.C.  3332(a)(4) 

and333flfnlfll  (1990] 


ROUTIMf    .;SiS  Of   RtCOWOS  M*, 

USfcHS  AND  THt  PURPOSES  OF  SUCH  USES: 

(1)  The  information  in  the  system  may 
be  used  by  the  ASC  in  any 
administrative  proceeding  before  the 
ASC  or  in  any  other  action  or 
proceeding  in  which  the  ASC  or  any 
member  of  the  ASC  or  its  staff 
participates  as  a  party  or  the  ASC 
participates  as  amicus  curiae  and  may 
be  available  to  the  extent  required  by 
law  in  response  to  a  subpoena  issuetj  in 
the  course  of  a  proceeding  in  which  the 
ASC  is  not  a  party. 

(2)  In  any  case  in  which  records  in  the 
system  indicate  a  violation  or  a 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule  or 
order  issued  pursuant  thereto,  the 
relevant  records  may  be  referred  to  the 
appropriate  agency,  whether  federal. 
State  or  local,  charged  with  enforcing  or 
implementing  the  Statute,  regulation, 
rule  or  order. 

(3)  The  information  may  be  given  or 
shown  to  anyone  during  the  course  of  an 
ASC  investigation  if  the  ASC  staff  has 
reason  to  believe  that  disclosure  to  the 
person  will  further  the  investigation, 
Information  also  may  be  disclosed  to 
federal.  State  or  local  authorities  in 
order  to  obtain  information  or  records 
relevant  to  an  ASC  investigation. 

(4)  The  information  may  be  given  to 
independent  auditors  or  other  private 
firms  with  which  the  ASC  has 
contracted  to  carry  out  an  independent 
audit,  or  to  collate,  aggregate  or 
otherwise  refine  and  process  data 
collected  in  the  system  of  records.  These 
contractors  will  be  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records. 

(5)  The  informaiton  may  be  disclosed 
to  a  federal.  State  or  local  government 
agency  where  records  in  this  system  of 
records  pertain  to  an  applicant  for 
employment  or  to  a  current  employer  of 
that  agency  where  the  records  are 
relevant  and  necessary  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee  or  disciplinary 
or  other  administrative  action 
concerning  an  employee. 
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(6)  The  information  may  be  disclosed 
to  a  federal.  State  or  local  government 
agency  in  response  with  the  issuance  of 
a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  in  the 
matter. 

(7)  The  information  may  be  disclosed 
to  the  Department  of  Justice  or  other 
counsel  to  the  ASC  for  legal  advice  and 
also  when  the  defendant  in  litigation  is: 
(a)  Any  component  of  the  ASC  or  any 
member  or  employee  of  the  ASC  in  his 
or  her  official  capacity:  or  (b)  the  United 
States.  The  information  also  may  be 
disclosed  to  counsel  for  any  ASC 
member  or  employee  in  litigation  or 
anticipated  litigation  in  his  or  her 
individual  capacity  where  the  ASC  or 
the  Department  of  justice  agrees  to 
represent  such  employee  or  authorizes 
representation  by  another. 

(8)  The  information  may  be  disclosed 
to  a  Congressional  office  in  response  to 
an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

(9)  The  information  may  be  disclosed 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
concerning  the  ASC's  functions  relating 
to  civil,  administrative  and  criminal 
proceedings. 

(10)  The  information  may  be  disclosed 
to  a  federal.  State  or  local  government 
agency  and  a  duly  authorized  officer  or 
employee  of  a  financial  institution,  as 
that  term  is  defined  in  section  1121(7)  of 
title  XI  of  FIRREA.  12  U.S.C.  3350(7) 
(1990),  where  records  in  this  system  of 
records  pertain  to  a  person  seeking  to 
qualify  as  a  staff  or  fee  appraiser 
eligible  to  perform  an  appraisal  for  a 
financial  institution  in  a  federally 
related  transaction. 

POLICIES  *ND  PSAC'CES  fOS  S'ORING, 
aE"^niEViNG,  ACCESSING    RE'A,»«:nC    4ND 

Disposing  of  recooos  m  'me  S'S'em 

STORAGE: 

Paper  records  in  file  drawers, 
computer  diskettes,  magnetic  tapes,  and 
computer  memory.  These  records  also 
will  be  stored  at  National  Technical 
Information  Services,  Department  of 
Commerce,  Springfield,  VA. 

RETmEVABIUTV: 

By  any  single  data  element  or  by  any 
combination  of  data  elements.  Those 
data  elements  are  set  out  under  the 
heading,  "Categories  of  Records  in  the 
System."  | 

SAFEGUARDS: 

The  records  are  kept  in  limited  access 
areas  during  duty  hours  and  in  locked 


office  areas  at  all  other  times.  These 
records  are  available  only  to  those 
persons  whose  official  duties  require 
such  access. 

RETENTION  AND  DISPOSAL: 

System  records  are  retained  by  the 
ASC  indefinitely. 

SYSTEM  MANAGER(S)  AND  »SOBtSS: 

Associate  Director,  Administration. 
ASC,  2100  Pennsylvania  Avenue,  NW.. 
Suite  200,  Washington,  DC  20037. 

NOTIFICATION  POOC  E  Dv,.RE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves,  seeking 
access  to  records  about  themselves  in 
this  system  of  records,  or  contesting  the 
content  of  records  about  themselves, 
should  address  written  inquiries  to  the 
Privacy  Act  Officer,  ASC.  2100 
Pennsylvania  Avenue.  NW..  Suite  200; 
Washington.  DC  20037.  pending  ASC 
approval  of  12  CFR  part  1102.  subpart  C. 

RECORD  ACCESS  PROCEDURE: 

See  notificai.uf.  procedure  above. 

CONTESTING  RECORD  PROCEDURES: 

See  notification  procedure  above. 

RECORD  SOURCE  CATEGORIES: 

Information  m  these  records  is 
supplied  by  State  Agencies.  Those 
Agencies  gather  the  information  from 
individuals  seeking  to  become  State 
licensed  or  State  certified  appraisers, 
individuals  seeking  to  renew  their 
licenses  or  certifications,  or  qualified 
individuals  seeking  authority  from  an 
Agency  to  perform  appraisals  in 
federally  related  transactions  ouiside  of 
their  State  of  licensure  or  certification 
on  a  temporary  basis. 

EXEMPTION'?   :.jk>ME3  t^OR  THf  SVS'^EM: 

None 

By  the  Appraisal  Subcommittee  of  the 
Federal  Financial  Institutions  Examination 
Council. 

Dated:  March  28. 1992. 
Edwin  W.  Baker, 
Executive  Director. 
|FR  Doc.  92-7359  Filed  3-31-92:  8:45  am] 

BILLING  COOC  S31(M>1-M 


i^EDE'r'Ai  MAHI'iME  COMMISSION 

s  :5:ee'nep.t(sj  filed   Citv  3?  Long 
Beacr,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursunt  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 


Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW,,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington.  DC  20573. 
wi'hin  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  of  comments 
are  found  in  §  572.603  of  title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  224-00393&-0G4. 
Title:  City  of  Long  Beach/ 
Metropolitan  Stevedore  Company 
Terminal  Agreement. 

Parties:  City  of  Long  Beach 
Metropolitan  Stevedore  Company. 

Synopsis:The  amendment  restates  the 
Agreement  between  the  parties  and 
revises  the  legal  description  of  the 
premises  to  include  additional  land 
area,  to  provide  for  the  construction  of 
additional  improvements  and  to  revise 
the  compensation  formula. 
Agreement  No.:  224-200286-001. 
TitIe:Pov\  of  Tacoma/Maersk 
Terminal  Lease  Agreement. 
Parties:  Port  of  Tacoma  Maersk,  Inc. 
Synopsis:  The  subject  modification 
deletes  the  fourth  of  four  container 
cranes  specified  in  the  preferential  non- 
exclusive Lease  between  the  Port  of 
Taxoma  and  Maersk,  Inc. 
Agreement  No.:  224-200593. 
Title:  Universal  Maritime  Services/ 
Maryland  Port  Administration  Terminal 
Agreement. 

Parties:  Maryland  Port  Administration 
("MPA")  Universal  Maritime  Services 
Corporation  (Universal)  (  "Universal"). 

Synopsis:  The  Agreement  allows 
Universal  to  lease  from  MPA  39  acres  of 
land  and  40.000  square  feet  of  space  in 
Shed  11  at  the  Dundalk  Marine  Terminal 
in  Baltimore,  Maryland.  The  Agreement 
has  an  initial  term  of  ten  years. 
Agreement  No.:  224-200636. 
Title:  L.A.  Cruise  Ship/Regency 
Maritime  Corp.  Terminal  Agreement. 
Parties:  L.A.  Cruise  Ship  Terminals, 
Inc.  Regency  Maritime  Corp. 
.       Synopsis:  The  subject  Agreement 
provides  for  the  use  by  Regency 
Maritime  Corp.  of  terminal  facilities  and 
services  provided  by  LA.  Cruise  Ship 
Terminals,  Inc.  in  the  Port  of  Los 
Angeles. 
Agreement  No.:  224-20063" 
Title:  Lykes  Bros. /Georgia  Ports 
Authority  Terminal  Agreement. 

Parties:  Georgia  Ports  Authority 
("Authority")  Lykes  Bros.  Steamship 
Co..  Inc.  ("Lykes"). 
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Sy.iopsis:  The  Agreement  provides  for 
the  use  by  Lykes  of  terminal  facilities 
and  services  provided  by  the  Authority 
at  Savannah,  Georgia,  with 
compensation  to  be  determined  on  a 
per-container  basis. 

Agreement  No.:  224-200638. 

7";//e.- Maryland  Port  Administration/ 
Bridgestone-Firestone  Terminal  Lease 
Agreement. 

Parties:  Maryland  Port 
AdministrafionC'MPA")  Bridgestone- 
Firestone,  Inc.  ("Firestone"). 

Synopsis:  The  subject  Agreement 
provides  for  the  long-term  lease  by 
Firestone  from  the  MPA  of  terminal 
facilities  at  the  North  Locust  Point 
Marine  Terminal. 

Dated:  March.  26,  1992. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking. 
Secretary. 

|FR  Doc.  92-7432  Filed  3-31-92:  8:45  am) 
8!LLi»«o  cooe  erj(M3i-*r 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Administration  tor  Children  and 
Farrilies 

Agency  Information  Coliection  Unde-- 
0MB  Review 

agency:  Administration  for  Children 
and  Families,  HHS. 
ACTION:  Notice. 


summary:  Under  the  provisions  of  the 
i.ipe-work  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  of  an 
existing  information  collection 
requirement  for  the  Administration  on 
Children.  Youth  and  Families  (ACYF)  of 
the  Administration  for  Children  and 
Families  (ACF). 

fiCDRESSES:  Copies  of  the  information 
cuucLtiun  request  may  be  obtained  from 
Steve  Smith,  by  calling  (202)  401-9235. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Kristina  Emanuels,  OMB 
Desk  Officer  for  ACF,  OMB  Reports 
Management  Branch.  New  E.xecutive 
Office  Building,  room  3002.  725  17th 
Street,  NW.,  Washington,  DC  20503. 
(202)  395-7316. 

Information  on  Document 

Title:  State  Plan  for  Foster  Care  and 
Adoption  Assistance  title  IV-E. 

OMB  No. :  0980-01 41 . 

DRScription:  The  title  IV-E  State  Plan 
for  Foster  Care  and  Adoption 


Assistance  is  required  by  section  471  of 
the  Social  Security  Act.  Section  471  of 
the  Act.  Federal  Payments  for  Foster 
Care  and  Adoption  Assistance,  requires 
that  every  State  operate  the  Federal 
foster  care  and  adoption  assistance 
programs  under  an  approved  title  IV-E 
State  plan.  States  must  document  how 
they  meet  the  title  IV-E  requirements. 

Annual  Number  of  Respondents:  51. 

Annual  Frequency:  1. 

A  verage  Burden  Hours  Per  Response: 
15. 

Total  Burden  Hours:  765. 

Dated:  March  23, 1992. 
Naomi  B.  Marr. 

Director.  Office  of  Information  Systems 
Management. 

[FR  Doc.  92-7299  Filed  3-31-92;  8:45  am] 

B'L.  'hO  COOE   «•  V.-<'--»< 


Agency  Information  Cotlecflon  Under 
OMB  Review 

agency:  .\dministration  for  Children 
and  Families.  HHS. 
action:  Notice. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  approve  a 
reinstatement  of  an  information 
collection  requirement  for  the  Children's 
Bureau,  of  the  Administration  on 
Children,  Youth  and  Families  (ACYF)  of 
the  Administration  for  Children  and 
Families  (ACF). 

ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Steven  Smith,  by  calling  (202)  401-9235. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Kristina  Emanuels,  OMB 
Desk  Officer  for  ACF.  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3002.  725  17th 
Street,  NW..  Washington.  DC  20503, 
(202)  395-7316. 

InformjiSmn  an  Document 

Title:  Child  Welfare  Services  State 
Plan  (title  IV-B). 

OMB  No.:  0980-0142. 

Description:  The  Child  Welfare 
Services  State  Plan  is  required  by 
section  422  of  the  Social  Security  Act. 
The  title  IV-B  State  plan,  jointly 
developed  by  Federal  and  State  staff, 
assures  States'  compliance  with  Federal 
law  and  regulations,  analyzes  needs, 
develops  goals  and  objectives,  and 
provides  for  coordination  between  the 
services  provided  for  children  under  the 
plan  and  the  services  and  assistance 


provided  under  title  XX.  under  the  State 
plan  approved  under  part  A  of  this  title. 
The  plan  also  summarize  services  and 
expenditures  provided  under  other  Stale 
programs  having  a  relationship  to  the 
program  under  title  IV-B,  with  a  view  to 
provision  of  welfare  and  related 
services  which  will  best  promote  the 
welfare  of  children  and  families.  The 
Act  also  requires  that  a  State  may 
choose  the  format  of  their  plan  and  a 
one,  two.  or  three  year  approval  period. 

Annual  Number  of  Respondents:  72. 

Annual  Frequency:  1. 

A  verage  Burden  Hours  Per  Response: 
182. 

Total  Burden  Hours:  13.104. 

Dated:  Februar>'  27. 1992. 

Naomi  B.  Marr. 

Director.  Office  of  Information  Systems 
Management 

[FR  Doc.  92-7300  Filed  3-31-92;  8:45  am) 

a  lUNG  code  4130-01-« 


Agency  fntormafiori  Collpcflon  Undf" 
OMB  Rew!e\* 

AGt.NCY:  Administration  for  Children 
and  Families,  HHS. 
ACTION:  Notice. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  of  a  new 
information  collection  for  the 
Administration  on  Children,  Youth  and 
Families  (ACYF)  of  the  Administration 
for  Children  and  Families  (ACF). 
ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Steve  Smith,  by  calling  (202)  401-9235 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Kristina  Emanuels.  OMB 
Desk  Officer  for  ACF.  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002,  725  17th 
Street.  NW.,  Washington.  DC  20503. 
(202)  395-7316. 

Information  on  Document 

Title:  Case  Plan,  sections  427(a)(2)(B). 
471(a)(16).  475(1)  and  475(5)(A)  of  the 
Social  Security  Act. 

OMA/M?..  0980-0140. 

Description:  Section  427  of  the  Social 
Security  Act  authorizes  incentive 
payments  to  States  which  provide 
specific  foster  care  protections.  Among 
these  protections  is  a  requirement  to 
develop  for  each  child  a  "case  plan" 
which  is  designed  to  achieve  placement 
in  the  least  restrictive  (most  family-like) 
setting  available  and  in  close  proximity 
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to  the  parents'  home,  consistent  with  the 
best  interest  and  special  needs  of  the 
child. 

Annual  Number  of  Respondents: 
407.000. 

Annual  Frequency:  1. 

Average  Burden  Hours  Per  Response: 
4. 

Total  Burden  Hours:  1,628.000. 

Dated:  March  23. 1992.  | 

Naomi  B.  Mart, 

Director.  Office  of  Information  Systems 

Management. 

|FR  Doc.  92-7301  Filed  3-31-92;  8:45  am] 

BILLING  COOe  4130-01-M 

Agency  Information  Collection  Under 
0MB  Review 

agency:  Administration  for  Children 
and  Families.  HHS. 
action:  Notice. 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  of  a  new 
information  collection  for  the  Children's 
Bureau,  of  the  Administration  on 
Children.  Youth  and  Families  (ACYF)  of 
the  Administration  for  Children  and 
Families  f.ACY). 

addresses:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Steve  Smith,  by  calling  (202)  401-9235. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Kristina  Emanuels,  OMB 
Desk  Officer  for  ACF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002,  725  17th 
Street.  NW,  Washington.  DC  20503.  (202) 
395-7316.  I 

Information  on  Document 

Title:  National  Study  of  Protective, 
Preventive,  and  Reunification  Services 
Delivery  to  Children  and  Their  Families. 

OMB  No.:  New  Submission. 

Description:  The  data  collection 
instruments — there  are  three  major 
survey  components — and  procedures 
will  be  used  by  the  Administration  for 
Children.  Youth  and  Families  (ACYF)  of 
the  Administration  for  Children  and 
Families  (ACF)  to  conduct  a  pilot  study 
for  the  National  Study  of  Protective. 
Preventive,  and  Reunification  Services 
Delivered  to  Children  and  Families. 

The  purposes  of  the  pilot  study  are  to: 
(1)  Describe  and  determine  the  number 
and  percentage  of  children  and  families 
receiving  protective,  preventive,  and 
reunification/out-of-home  services,  and 
aftercare  services;  and  (2)  obtain 


national  data  on  the  number,  types,  anii 
dynamics  of  the  services  provided  to 
children  and  their  families. 

The  findings  of  the  study  will  provide 
a  basis  upon  which  child  welfare  policy 
can  be  developed  and  refined 
throughout  the  next  decade.  Other 
benefits  derived  from  the  pilot  study  will 
provide  standardized  services 
definitions  for  protective  preventive, 
reunification  services  and  for  the  target 
populations  eligible  to  receive  them.  The 
study  will  identify  services  provided  by 
child  welfare  agencies  across  the 
country  and  develop  standardized 
service  definitions  across  agencies. 

Annual  Number  of  Respondents:  150. 

Annual  Frequency:  4. 

Average  Burden  Hours  Per  Response: 
.75 

Total  Burden  Hours:  450. 

Dated:  February  27, 1992. 
Naomi  B.  Mair, 

Director,  Office  of  Information  Systems 

Management 

|FR  Doc.  92-7302  Filed  3-31-92;  8:45  am] 

BILLING  COOC  4130-«1-M 

Agency  Informafion  Collection  Under 
OMB  Review 

agency:  Administration  for  Children 
and  Families,  Office  of  Financial 
Management,  HHS. 
action:  Notice. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Ofice  of  Management  and  Budget  (OMB) 
a  request  for  approval  of  a  previously 
approved  information  collection  for  the 
Office  of  Financial  Management  of  the 
Administration  for  Children  and 
families. 

Copies  of  the  Information  Collection 
request  may  be  obtained  from  Steve 
Smith,  by  calling  (202)  401-9235. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Kristina  Emanuels,  OMB 
Desk  Officer  for  ACF,  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3002.  725  17th 
Street.  NW.,  Washington,  DC  20503. 
(202)  395-7316. 

Information  on  Document 

Title:  Quarterly  Report  of 
Expenditures  and  Estimates  for  Foster 
Care  and  Adoption  Assistance  (Form 
IV-E-12. 

OM5/VO.:  0980-0131. 

Description:  The  State  Expenditure 
and  Estimate  Report  for  the  Foster  Care 
and  Adoption  Assistance  Program  is 
required  to  determine  the  State's  funding 


needs  and  for  supporting  training  and 
administrative  expenditures  for  each  of 
the  following  three  program  activities 
funded  under  title  IV-E  of  the  Social 
Secunty  Act: 

a.  Non-Voluntary  Foster  Care. 

b.  Voluntary  Foster  Care. 

c.  Adoption  Assistance. 

This  accountability  for  budgetary  and 
corresponding  expenditures  conforms 
with  specific  requirements  of  Public  Law 
9&-272  ("the  Adoption  Assistance  and 
Child  Welfare  Act  of  1980"). 

Data  reported  on  the  form  are  used  to 
ad)ust  the  estimated  amounts  obligated 
and  recover  as  soon  as  possible  the 
available  unexpended  grant  funds  not 
needed  by  the  States  for  these  programs. 
These  data  are  also  used  to  determine 
the  maximum  estimiated  advance 
amount  that  can  be  obligated  and  made 
available  to  the  State  before  the 
beginning  of  each  calendar  quarter. 

The  information  generated  by  this 
form  is  used  by  the  Federal  Government 
to  compute  quarterly  grants  to  States  at 
the  beginning  of  the  grant  period,  if  this 
information  were  not  available,  the 
States  would  experience  a  cash  flow- 
problem  since  grants  could  not  be  issued 
until  after  the  end  of  the  grant  period 
when  States  could  verified  expenditures. 

Annual  Number  of  Respondents:  51. 

Annual  Frequency.  4. 

Average  Burden  Hours  Per  Response: 
25. 

Total  Burden  Hours:  5,100. 

Dated  March  23. 1992. 
Naomi  B.  Marr, 

Director.  Office  of  Information  Systems 

Management. 

[FR  Doc.  92-7303  Filed  3-31-92;  8:45  am] 

BILUNO  COOC  4130-01-M 


Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  to  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

agency:  National  Institute  on  Drug 
Abuse,  ADAMHA.  HHS. 
ACTION:  Notice. 


summary:  The  Department  of  Health 
and  Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979. 11986).  A  similar  notice  listing 
all  currently  certified  laboratories  will 
be  published  during  the  first  week  of 
each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
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for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  if  is 
restored  to  full  certification  under  the 
Guidelines. 

FOR  FURTHER  INFORMATION  CONTACT: 

I)="i:sp  L.  Gnss.  Progrnm  .A.ssistant,  Drug 
Testing  Section,  Division  of  Applied 
Rfsearch,  National  Insti^uje  on  Drug 
Abuse,  room  &-A-53.  5600  Fishers  Lane, 
R'ltkville.  Maryland  20857;  tel.:  (301) 
443-«)14. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were 
developed  in  accordance  with  Executive 
Order  12564  and  section  503  of  Public 
Law  100-71.  Subpart  C  of  the 
Guidelines.  "Certification  of 
Laboratories  Engaged  in  Urine  Drug 
Testing  for  Federal  Agencies,"  sets  strict 
standards  which  laboratories  must  meet 
in  order  to  conduct  urine  drug  testing  for 
Federal  agencies.  To  become  certified 
an  applicant  laboratory  must  undergo 
three  rounds  of  performance  testing  plus 
an  on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  onsite  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  NIDA  certification  are 
not  to  be  considered  as  meeting  the 
minimum  requirements  expressed  in  the 
NIDA  Guidelines.  A  laboratory  must 
have  its  letter  of  certification  from  HHS/ 
NIDA  which  attests  that  it  has  met 
minimum  standards. 

In  accordance  with  subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth  in 
the  Guidelines: 

AccuTox  Analytical  Laboratories,  427 
Fifth  Avenue,  NW„  P.O.  Box  770, 
Attalla,  AL  35954-0770,  205-538-0012/ 
800-247-3893. 

.^egis  Analytical  Laboratories,  Inc.,  624 
Grassmere  Park  Road,  suite  21, 
Nashville,  TN  37211,  615-331-5300. 

Alabama  Reference  Laboratories.  Inc.. 
543  South  Hull  Street,  Montgomery, 
AL  36103,  800-541-4931/205-263-5745. 

Alletess  Medical  Laboratory,  Inc.,  529 
Beacon  Parkway  West  1102, 
Birmingham,  AL  35209,  800-221-0335. 

Allied  Clinical  Laboratories,  201  Plaza 
Boulevard,  Hurst.  TX  76053,  817-282- 
2257. 

American  Medical  Laboratories,  Inc., 
11091  Mai.T  Street,  P  O.  Box  188. 
Fairfax,  VA  22030.  703-691-9100. 

Associated  Pathologists  Laboratories. 
Inc..  4230  South  Bumham  Avenue, 
suite  250.  Las  Vogas  NV  89119-5412, 
702-73.)-7866. 


Associated  Regional  and  University 
Pathologists.  Inc.  (.AlRUP),  500  Chipeta 
Way.  Salt  Lake  City,  UT  84108,  801- 
583-2787. 
Bayshore  Clinical  Laboratory,  4555  W. 
Schroeder  Drive,  Brown  Deer,  WI 
53223,  414-355-4444/800-877-7016. 
Bellin  Hospital-Toxicology  Laboratory, 
2789  Allied  Street,  Green  Bay.  WI 
54304,  414-496-2487. 
Bioran  Medical  Laboratory,  415 
Massachusetts  Avenue,  Cambridge. 
MA  02139,  617-547-8900. 
California  Toxicology  Services,  1925 
East  Dakota  Avenue,  Suite  206, 
Fresno,  CA  93726.  209-221-5655/800- 
448-7600. 
Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th 
Avenue,  Miami,  FL  33136,  305-325- 
5810. 
Center  for  Human  Toxicology,  417 
Wakara  Way-Room  290,  University 
Research  Park,  Salt  Lake  City,  UT 
84108,  801-581-5117. 
Columbia  Biomedical  Laboratory,  Inc., 
4700  Forest  Drive,  suite  200,  Columbia, 
SC  29206,  800-848-4245/803-782-2700. 
Clinical  Pathology  Facility,  Inc.,  711 
Bingham  Street.  Pittsburgh,  PA  15203, 
412-488-7500, 
Clinical  Reference  Lab,  11850  West  85th 
Street,  Lenexa,  KS  66214,  800-445- 
6917. 
CompuChem  Laboratories,  Inc.,  3308 
Chapel  Hill/Nelson  Hwy.,  P.O.  Box 
12652,  Research  Triangle  Park,  NC 
27709,  919-54&-8263/800-833-3984. 
Continental  Bio-Clinical  Laboratory 
Service,  Inc.,  A  MetPath  Laboratory, 
2740  28th  Street,  SW.,  Grand  Rapids, 
MI  49509.  800-777-0706/616-538-6700. 
Cox  Medical  Centers,  Department  of 
Toxicology,  1423  North  Jefferson 
Avenue.  Springfield.  MO  65802.  800- 
876-3652/417-836-3093. 
Damon  Clinical  Laboratories.  140  East 
Ryan  Road,  Oak  Creek,  WI  53154. 
800-365-3840,  (name  changed: 
formerly  Chem-Bio  Corporation;  CBC 
Clinilab). 
Damon  Clinical  Laboratories,  8300 
Esters  Blvd..  suite  900,  Irving,  TX 
75063,  214-929-0535. 
Doctors  &  Physicians  Laboratory,  801 
East  Dixie  Avenue,  Leesburg,  FL 
32748,  904-787-9006. 
Drug  Labs  of  Texas,  15201  1 10  East, 
suite  125,  Channelview,  TX  77530, 
713-457-3784. 
DrugScan,  Inc..  P.O.  Box  2969, 1119 
Mearns  Road,  Warminster,  PA  18974, 
215-674-9310. 
Eagle  Forensic  Laboratory,  Inc.,  950 
North  Federal  Highway,  Suite  308. 
Pompano  Beach,  FL  33062,  305-946- 
4324. 


Eastern  Laboratories,  Ltd.,  95  Seaview 

Boulevard,  Port  Washington,  NY 

11050.  516-625-9800. 
ElSohly  Laboratories,  Inc.,  1215-1/2 

Jackson  Ave..  Oxford.  MS  38655,  601- 

236-2609. 
Employee  Health  Assurance  Group,  405 

Alderson  Street.  Schofield,  WI  54476. 

800-627-8200,  (name  change:  formerly 

Alpha  Medical  Laboratory,  Inc.]. 
General  Medical  Laboratories,  36  South 

Brooks  Street,  Madison,  WI  53715. 

608-267-6267. 
Harris  Medical  Laboratory.  7606  Pebble 

Drive.  Fort  Worth,  TX  76118,  817-595- 

0294. 
HealthCare/Preferred  Laboratories, 

24451  Telegraph  Road.  Southfield.  MI 

48034.  800-328-4142  (inside  MI)/800- 

225-9414  (outside  MI). 
Laboratory  of  Pathology  of  Seattle,  Inc.. 

1229  Madison  St.,  suite  500.  Nordstrom 

Medical  Tower,  Seattle,  WA  98104. 

206-386-2672. 
Laboratory  Specialists.  Inc.,  113  Jarrell 

Drive,  Belle  Chasse,  LA  70037,  504- 

392-7961. 
Mayo  Medical  Laboratories.  200  S.W. 

First  Street,  Rochester,  MN  55905,  800- 

533-1710/507-284-3631. 
Med-Chek  Laboratories,  Inc.,  4900  Perry 

Highway,  Pittsburgh,  PA  15229,  412- 

931-7200. 
MedExpress/National  Laboratory 

Center,  4022  Willow  Lake  Boulevard. 

Memphis,  TN  38175.  901-795-1515. 
MedTox  Bio-Analytical,  a  Division  of 

MedTox  Laboratories,  Inc.,  9176 

Independence  Avenue,  Chatsworth, 

CA  91311,  818-718-0115/800-331-6670 

(outside  CA)/800-464-7081  (inside 
CA),  (name  changed:  formerly 
Laboratory  Specialists,  Inc.,  Abused 
Drug  Laboratories). 
MedTox  Bio-Analytical,  a  Division  of 
MedTox  Laboratories,  Inc.,  2356  North 
Lincoln  Avenue,  Chicago,  IL  60614, 
312-880-6900,  (name  changed: 
formerly  Bio-Analytical 
Technologies). 
MedTox  Laboratories,  Inc.,  402  W. 
County  Road  D,  St  Paul.  MN  55112. 
612-636-7466/800-832-3244. 
Methodist  Hospital  of  Indiana,  Inc., 
Department  of  Pathology  and 
Laboratory  Medicine,  1701  North 
Senate  Boulevard,  Indianapolis,  IN 
46202.  31 7-92^-3587. 
Methodist  Medical  Center  Toxicology 
Laboratory.  221  N.E.  Glen  Oak 
Avenue.  Peoria,  IL  61636,  800-752- 
1835/309-671-5199. 
MetPath,  Inc.,  1355  Mittel  Boulevard. 
Wood  Dale,  IL  60191.  708-595-3888. 
MetPath.  Inc..  One  Malcolm  Avenue. 
Teterboro.  NJ  07608.  201-393-5000. 
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MetVVest-BPL  Toxicology  Laboratory, 

18700  Oxnard  Street.  Tarzana,  CA 
••     91356,  800-492-0800/818-343-8191. 
National  Center  for  Forensic  Science, 
1901  Sulphur  Spring  Road,  Baltimore, 
KfD  21227,  410-536-1485.  (name 
changed;  formerly  Maryland  Medical 
Laboratory,  Inc.). 
National  Drug  Assessment  Corporation. 
5419  South  Western.  Oklahoma  City, 
OK  73109,  800-749-3784,  (name 
changed:  formerly  Med  Arts  Lab). 
National  Health  Laboratories 
Incorporated.  13900  Park  Center  Road, 
Hemdon.  VA  22071.  703-742-3100/ 
800-572-3734  (inside  VA)/800-336- 
0391  (outside  VA). 
National  Health  Laboratories 
Incorporated,  d.b.a.  National 
Reference  Laboratory.  Substance 
Abuse  Division,  1400  Donelson  Pike, 
suite  A-15,  Nashville,  TN  37217.  615- 
360-3992  /  800-800-4522. 
National  Health  Laboratories 
Incorporated.  2540  Empire  Drive. 
Winston-Salem,  NC  27103-6710.  919- 
760^4620/800-334-8627  (outside  NC)/ 
800-642-0894  (inside  NC). 
National  Psychopharmacology 
Laboratory.  Inc.,  9320  Park  W. 
Boulevard,  Knoxville.  TN  37923.  800- 
251-9492. 
National  Toxicology  Laboratories,  Inc.. 
1100  California  Avenue,  Bakersfield. 
CA  93304.  805-322-4250. 
Nichols  Institute  Substance  Abuse 
Testing  (NISAT).  8985  Balboa  Avenue. 
San  Diego.  CA  92123.  800-446-4728/ 
619-694-5050,  (name  changed: 
formerly  Nichols  Institute). 
Northwest  Toxicology.  Inc..  1141  E.  3900 
South.  Salt  Lake  City.  LT  84124.  800- 
322-3361. 
Oregon  Medical  Laboratories.  P.O.  Box 
972  .  722  East  11th  Avenue,  Eugene, 
OR  97440-0972,  503-687-2134. 
Parke  DeWatt  Laboratories,  Division  of 
Comprehensive  Medical  Systems,  Inc.. 
1810  Frontage  Rd.,  Northbrook,  IL 
60062.  708-480-4680. 
Pathology  Associates  Medical 
Laboratories,  East  11604  Indiana. 
Spokane.  WA  99206,  509-92&-2400. 
PDLA,  Inc.  (Precision),  5  Industrial  Park 
Drive,  Oxford.  MS  38655,  601-236- 
5600/800-237-7352. 
PDLA,  Inc.  (Princeton),  100  Corporate 
Court,  So.  Plainfield.  N]  07080.  908- 
769-6500/800-237-7352. 
PharmChem  Laboratories.  Inc.,  150S-A 
O'Brien  Drive,  Menlo  Park,  CA  94025, 
415-32&-6200/80O-446-5177. 
Poisonlab,  Inc.,  7272  Clairemont  Mesa 
Road,  San  Diego,  CA  92111,  619-279- 
2600. 
Precision  Analytical  Laboratories,  Inc., 
13300  Blanco  Road,  suite  «150,  San 
Antonio,  TX  78216,  512^93-3211. 
Puckett  Laboratory.  4200  Mamie  Street. 
Hattiesburgh.  MS  39402,  601-264- 
3856/800-844-6378. 


Regional  Toxicology  Services,  15305 
N.E.  40th  Street,  Redmond,  WA  98052, 
206-882-3400. 
Resource  One,  Inc.,  Seven  Pointe  Circle, 

Greenville.  SC  29615.  803-223-5639. 
Roche  Biomedical  Laboratories.  1801 
First  Avenue  South.  Birmingham,  AL 
35233.  20S-581^17a 
Roche  Biomedical  Laboratories.  1957 
Lakeside  Parkway,  suite  542.  Tucker. 
GA  30084,  404-939-4811. 
Roche  Biomedical  Laboratories.  Inc.. 
1912  Alexander  Drive.  P.O.  Box  13973, 
Research  Triangle  Park,  NC  27709, 
919-361-7770. 
Roche  Biomedical  Laboratories.  Inc..  69 
First  Avenue.  Raritan.  N]  08869.  800- 
437-4986. 
Roche  Biomedical  Laboratories,  Inc.. 
1120  Stateline  Road.  Southaven.  MS 
38671.  601-342-1286. 
Scott  &  White  Drug  Testing  Laboratory. 
600  South  25th  Street.  Temple.  TX 
76504.  800-749-3788. 
S.E.D.  Medical  Laboratories.  500  Walter 
NE  suite  500.  Albuquerque.  NM  87102. 
505-848-8800. 
Sierra  Nevada  Laboratories,  Inc..  888 
Willow  Street.  Reno.  NV  89502,  800- 
648-5472. 
SmithKline  Beecham  Clinical 
Laboratories.  7600  Tyrone  Avenue, 
Van  Nuys.  CA  91045.  818-376-2520, 
SmithKline  Beecham  Clinical 
Laboratories.  3175  Presidential  Drive, 
Atlanta.  GA  30340,  404-934-9205. 
(name  changed:  formerly  SmithKline 
Bio-Science  Laboratories). 
SmithKline  Beecham  Clinical 
Laboratories,  506  E.  State  Parkway, 
Schaumburg.  IL  60173.  708-885-2010. 
(name  changed:  formerly  International 
Toxicology  Laboratories). 
SmithKline  Beecham  Clinical 
Laboratories.  11638  Administration 
Drive,  St.  Louis.  MO  63146.  314-567- 
3905. 
SmithKline  Beecham  Clinical 
Laboratories.  400  Egypt  Road. 
Norristown.  PA  19403,  800-523-5447. 
(name  changed:  formerly  SmithKline 
Bio-Science  Laboratories). 
SmithKline  Beecham  Clinical 
Laboratories,  8000  Sovereign  Row, 
Dallas,  TX  75247,  214-638-1301,  (name 
changed:  formerly  SmithKline  Bio- 
Science  Laboratories). 
South  Bend  Medical  Foundation,  Inc., 
530  North  Lafayette  Boulevard,  South 
Bend,  IN  46601,  219-234-4176, 
Southgate  Medical  Services,  Inc.,  21100 
Southgate  Park  Boulevard,  Cleveland, 
OH  44137-3054,  800-338-0166  (outside 
OH)/800-362-8913  (inside  OH),  (name 
changed:  formerly  Southgate  Medical 
Laboratory). 
St.  Anthony  Hospital  (Toxicology 
Laboratory).  P.O.  Box  205. 1000  North 
Lee  Street,  Oklahoma  Gty.  OK  73102. 
405-272-7052. 


St.  Louis  University  Forensic  Toxicology 
Laboratory.  1205  Carr  Lane.  St.  Louis. 
MO  63104,  314-577-8C28. 

Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  8t  Clinics,  301  Business  Loop 
70  West,  Suite  208,  Cciumbia,  MO 
65203.  314-882-1273. 

Toxicology  Testing  Service.  Inc..  5426 
N.W.  79th  Avenue.  Miami,  FL  33166. 
305-593-2260. 

Richard  A.  Millstein, 

Acting  Director,  Xatlonal  Institute  on  Drug 

Abuse. 

[FR  DcK..  9:-'4"l  Filed  a-31-92;  8:45  am) 

BILUNG  CODE  4160-2CM< 


Centers  for  Disease  Control 

Ttie  National  Center  for  Environmental 
Health  and  Injury  Control  (NCEHIC)  of 
the  Centers  for  Disease  Control  (CDCK 
Meeting 

NAME:  Meeting  for  Native  American 

Tnbal  Representatives  Participating  in 

the  Hanford  Environmental  Dose 

Reconstrjction  (HEDR]  Project. 

TIME  AND  DATE:  8  30  a.m.-5  p.m..  April 

15.  19fl2 

PLACE:  Terrace  Garden  Inn-Buckhead. 

3405  Lenox  Road.  NE.  Atlanta,  Georgia 

30326. 

STATUS:  Open  to  the  public,  limited  only 

by  the  space  available. 

SUPPLEMENTAL  INFORMATION: 

Responsiblity  for  the  HEDR  Project  was 
transferred  to  CDC  through  a 
Memorandum  of  Understanding 
between  the  Department  of  Energy  and 
the  Department  of  H-ealth  and  Human 
Services.  The  objective  of  the  HEDR 
Project  is  to  estimate  the  radiation  does 
that  individuals  and  populations  could 
have  received  from  nuclear  operations 
in  Hanford,  Washington,  since  1944. 
These  populations  include  the  following 
Native  American  tribes:  (1)  Coeur 
d'Alene  Tribe.  (2)  Colville  Confederated 
Tribes.  (3)  Kalispel  Tribe,  (4)  Nex  Perce 
Tribe.  (5)  Spokane  Tribe,  (6) 
Confederated  Tnbes  of  the  Umatilla 
Indian  Reservation  (7)  Confederated 
Tribes  of  the  Warm  Springs  Reservation, 
and  (8)  Confederated  Tribes  and  Bands 
of  the  Yakima  Indian  Reservation. 

Tribal  represenatatives  particpating  in 
research  planning  and  implementation, 
and  in  calculating  tribal  dose  estimates, 
are  completing  the  initial  phase  of 
collecting  preliminary'  historic 
information  regarding  tribal  populations, 
their  diet,  and  their  migration  patterns 
during  specific  periods.  This  information 
is  being  used  to  evaluate  the  distinctive 
characteristics  of  tribal  diets  and 
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lifestyles  that  could  influence  the 
magnitude  of  tribal  does  estimates. 

Matters  to  be  Discussed 

The  meeting  will  include  invited 
representatives  of  the  eight  Native 
American  tribes  participating  in  the 
HEDR  Project  study  area  to  discuss 
issues  such  as  data  collection,  quality, 
and  compilation  of  work  that  has  been 
completed.  The  scope  of  long-term 
follow-up  research  will  also  be 
discussed. 

Agenda  items  are  subject  to  change  as 

priorities  dictate. 

CONTACT  PERSON  FOR  MORE 

information:  Leeann  Sewell,  Program 
.•\:.o;yst.  Radiation  Studies  Branch. 
Division  of  Environmental  Hazards  and 
Health  Effects.  NCEHIC,  CDC,  1600 
Clifton  Road,  NE,  (F-28).  Atlanta. 
Georgia  30333.  telephone  404/488-4613 
or  FTS  23fr-4613. 

Dated:  March  26,  1992. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination 

Centers  for  Disease  Control. 

IFR  Doc.  92-7435  Filed  3-31-92;  8:45  am] 


National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meeting.  End-State  Renal  Disease  Data 
Advisory  Committee 

i'ursuant  to  Public  Law  92-463,  notice 
Is  hereby  given  of  the  meeting  of  the 
F.nd-Stage  Renal  Disease  Data  Advisory 
Committee  on  April  13, 1992.  The 
meeting  will  begin  at  8  a.m.  and  end  at 
approximately  3  p.m.  in  Conference 
Room  9,  Building  31,  National  Institutes 
of  Health,  Bethesda,  Maryland.  The 
meeting,  which  will  be  open  to  the 
public,  is  being  held  to  discuss 
collaborative  efforts  between  United 
States  Renal  Data  Systems  and  other 
federal  agenices.  Attendance  by  the 
public  will  be  limited  to  space  available. 

Dr.  Ralph  Bain.  Executive  Director, 
End-Stage  Renal  Disease  Data  Advisory 
Committee,  1801  Rockville  Pike,  suite 
500,  Rockville,  Maryland  20852.  (301) 
496-6045.  will  provide  on  request  an 
agenda  and  roster  of  the  members. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 

Dated:  March  25.  1992. 
Susan  K.  Feldman. 

Committee  Management  Officer.  NIH. 
iF'R  Doc  93-7481  Filed  3-31-92;  8:45  am] 

BIUJNG  CODE  4140-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No   337-TA-317 

Certain  internal  Mixing  Devices  and 
Components  Thereof:  Reinstatement 
of  Investigation 

AGENCV;  US.  International  Trade 

Commission. 

action:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  reinstated  the  above- 
captioned  investigation  effective  upon 
publication  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scot;  L;  .\;:ui.-^.  :    K-  ,    (.Jffice  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  500  E.  Street,  SW., 
Washington,  DC.  telephone  (202)  205- 
3099.  Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  at  202-205- 
3810. 

SUPPLEMENTARV  INFORMATION:  On 

,\^g^b;  Z\.  lyyo,  inc  Cummission 
unanimously  voted  to  institute  this 
investigation.  On  August  29. 1990.  the 
Commission  published  notice  of 
institution  of  the  investigation  in  the 
Federal  Register.  On  October  3. 1990.  the 
presiding  adriiinistrative  law  judge  (ALJ) 
issued  an  initial  determination  (ID) 
summarily  terminating  the  investigation 
based  on  the  existence  of  an  arbitratior 
agreeement  between  two  of  the  private 
parties  involved  in  the  investigation, 
complainant  Farrel  Corporation  and 
respondent  Pomini-Farrel  S.p.A.  On 
November  3. 1990.  the  Commission 
issued  notice  of  its  decision  not  to 
review  the  ALJ's  ID.  Complainant  Farrel 
appealed  the  Commission's  decision  to 
the  United  States  Court  of  Appeals  for 
the  Federal  Circuit.  On  November  22. 
1991.  the  Federal  Circuit,  in  Farrel 
Corporation  v.  United  States 
International  Trade  Commission. 
Appeal  No.  91-1111.  reversed  and 
remanded  the  Commission's  November 
3, 1990  decision.  The  Federal  Circuit 
held,  inter  alia,  that  the  Commission  had 
improperly  affirmed  the  presiding  ALJ's 
ID  terminating  the  investigation,  prior  to 
reaching  a  decision  on  the  merits  of  the 
complaint,  based  on  the  arbitration 
agreement.  In  reversing  the 
Commission's  decision,  the  Federal 
Circuit  stated  that  "[o)n  remand,  the 
Commission  should  reinstate  its 
investigation  of  Parrel's  complaint  and 
determine,  as  the  statute  requires, 
whether  a  violation  of  section  337 
exists."  On  February  26, 1992.  the  U.S. 


Court  of  Appeals  for  the  Federal  Circuit 
issued  the  mandate. 

Pursuant  to  the  Federal  Circuit's 
decision,  the  Commission  has  reinstated 
the  investigation  previously  terminated 
by  the  Commission  on  November  3, 
1990.  The  Commission  has  issued  an 
order  directing  the  presiding  ALJ  to 
certify  the  record  to  the  Commission  and 
file  an  ID  with  the  Commission  on 
whether  there  is  a  violation  of  section 
337  no  later  than  eight  months  following 
publication  of  this  notice  in  the  Federal 
Register.  The  order  also  provides  that 
the  Commission  itself  will  complete  the 
investigation  within  eleven  months  from 
publication  of  this  notice  in  the  Federal 
Register  {i.e..  three  months  after 
issuance  of  the  ID).  The  reinstated 
investigation  is  limited  to  the  alleged 
unfair  act  of  misappropriation  of  trade 
secrets. 

Issued:  March  28,  1992. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  92-7472  Filed  3-31-92;  8:45  am) 

eiLUNG  CODE  7020-02-W  « 


Ilnvestlgatlon  337-TA-331] 

Certain  Microcomputer  Memory 
Controllers,  Components  Thereof  and 
Products  Containing  Sa  "  e  p  <  : »  pt  of 

Initial  Determinstio"  Tpf"-^  '-.iting 
Respc^nden!  o^-^  !'>e  B;i^ o'  Consent 

O^der  Ag'pement 

AGENCY:  U.S.  International  Trade 

CriTimission. 

AC  noN:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  consent  order  agreement: 
Sun  Electronics  Corporation. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  th:?  matter  was  served 
upon  parties  on  March  16. 1992. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
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the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street,  SW.,  Washington.  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commissions  TDD  terminal  on  (202) 
20S-1810. 

WWTTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SVV..  Washington,  DC  20436,  on 
or  before  .^pril  13, 1992.  Any  person 
desiring  to  submit  a  document  (or 
portions  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatemnt  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT. 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  March  25, 1992. 

By  order  of  the  Commission. 
Kenneth  R.  Mason,  i 

Secretary. 
|FR  Doc.  92-7473  Filed  3-31-92;  6:45  am| 

ULUNG  CODE  702(M>2-M 


llnvestga'  o-i  337-TA-3361 

I-  the  Matter  ot  Certa  n  Single  In-Line 
Memory  Modules  and  Products 
Containing  Sa.Tie;  Initial  DeterTi-  ition 
Terminating  Respondent  o"  '^e  Bas:s 
ot  Settlement  Agreement 

AGENCY:  U.S.  inie.rndtional  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
"'tachi  Ltd.,  and  Hitshci  America.  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 


the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  March  24. 1992. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW.,  Washington,  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  adivised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  of  the  Commission,  500  E 
Street,  SW..  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
treatment  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Telephone  (202)  205-1802. 
Issued;  March  24, 1992. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  92-7474  Filed  3-31-92;  8:45  am) 
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DEPARTMENT  OF  JUSTIGF 

Consent  Decree  In  Action  B;  ~ .  yht 
under  the  Toxic  Substances  C: ntro 
Act;  Essex  Waste  Management 
Services,  Inc. 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Essex  Waste  Management 
Services,  Inc..  Civil  Action  No.  C90- 
0834-CV-W-lW,  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Missouri  on 
December  11, 1991.  This  consent  decree 
resolves  a  Complaint  filed  by  the  United 


States  against  the  following  defendants: 
Dennis  W.  Nix  and  AmerEco 
Environmental  Services.  Inc. 
("AmerEco"). 

Since  1984,  the  defendants  owned  and 
operated  a  facility  ("the  site")  located  at 
Route  1.  Kingsville,  Missouri,  for  the 
treatment,  storage  and  disposal  of 
polychlorinated  biphenyls  ('PCBs  ").  In 
Missouri,  PCBs  are  regulated  directly  by 
the  United  States  Environment-il 
Protection  Agency  under  the  Toxic 
Substances  Control  Act  ( "TSCA").  16 
U.S.C.  2601  et  seq.  In  February  1990. 
AmerEco  filed  for  reorganization  under 
Chapter  11  of  the  Bankruptcy  Code  in 
the  United  States  Bankruptcy  Court  for 
the  Western  District  of  Missouri.  In 
September  1990.  t'ne  United  States,  on 
behalf  of  the  U.S.  Environmental 
Protection  Agency,  filed  a  lawsuit 
against  the  defendants  for  violations  of 
TSCA.  In  that  lawsuit,  the  United  States 
alleges  that  the  defendants  improperly 
treated,  stored,  and/or  disposed  of  PCBs 
at  the  site.  (Because  the  State  of 
Missouri  Department  of  Natural 
Resources  has  been  delegated  the 
authority  from  EPA  to  regulate 
hazardous  wastes  under  the  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C.  6973  et  seq..  the  complaint  of  the 
United  States  only  addressed  PCBs  at 
the  site.  The  State  has  pursued  action 
against  the  defendants  to  address 
hazardous  waste  contamination  at  the 
site.) 

The  United  States'  complaint  seeks 
injunctive  relief  to  require  the 
defendants  to  carry  out  environmental 
remedial  measures  at  the  site  in  order  to 
properiy  cleanup  and  decontaminate  the 
PCBs  at  the  site.  In  )uly  1991,  the 
Bankruptcy  Court  for  the  Western 
District  of  Missouri  approved  a  purchase 
of  the  Kingsville  facility  by  Essex  Waste 
Management  Services,  Inc.,  ("Essex  "). 
As  one  condition  to  the  Bankruptcy 
Court's  approval,  Essex  is  required  to 
assume  liability  for  proper  cleanup  of 
the  property  is  acquired  from  the 
defendants.  After  the  purchase  of  the 
property.  EPA  and  Essex  agreed  to  the 
terms  of  the  consent  decree  noted  here. 
The  decree,  among  other  things,  sets 
forth  the  details  required  to  clean  up  the 
facility  properly  through  the  removal 
and  disposal  of  all  PCB-wastes  and 
provides  assurances  that  there  will  not 
be  similar  PCB-related  problems  in  the 
future.  The  consent  decree  requires 
Essex  to  carry  out  the  same 
environmental  remedial  measures  the 
United  States  sought  from  Dennis  Nix 
and  AmerEco. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 


Federal  Register  /  Vol.  57,  No.  63  /  Wednesday.  April  1,  1<W2  /  Nt 


t '  r,  f '  s 


non.i 


d.iys  from  the  date  of  publication  of  ;his 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
En\-;ronment  and  Natural  Resources 
Division,  Depiirtment  of  Justice,  P.O. 
Box  7611.  Ben  Frani^lm  Station. 
Washington,  DC  20C44  and  refer  to 
United  States  v,  Essex  Waste 
Management  Services.  Inc.,  DOJ 
Number  90-1 1-2-585 A, 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office 
of  the  United  States  Attorney.  Western 
District  of  Missouri.  549  U.S. 
Courthouse.  811  Grand  Avenue.  Kansas 
City,  Missoun  64106,  and  at  the  U.S. 
Environmental  Protection  Agency, 
Office  of  the  Regional  Counsel  RcRion 
VII,  726  Minnesota  Avenue.  Kansas 
City,  Kansas  66101.  Copies  of  the 
proposed  Consent  Decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center 
601  Pennsylvania  Avenue.  NW'.,  Box 
1097,  Washington,  DC  20004,  (202)  347- 
7829.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  m  person  or  by 
mail  from  the  Document  Center  When 
requesting  a  copy  of  the  Consent 
Decree,  please  enclose  a  check  in  the 
amount  of  $3.75  ($.25  per  page  payable 
to  the  "Consent  Decree  Library." 
Barry  N.  Hartman, 
Acting  Assistant  Attorney  General 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  92-7443  Filed  3-31-92,  8:45  am] 
BlUJMa  COOe  44tO-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(TA-W-26,770] 

Coulson  Heel  Co.  Hanover,  PA; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  27, 1992  in  response 
to  a  worker  petition  which  was  filed  on 
January  27,  1992  on  behalf  of  workers  at 
Coulson  Heel  Company,  Hanover, 
Pennsylvania. 

The  subject  firm,  Coulson  Heel 
Company.  Hancver.  Pennsylvania, 
ceased  operations  and  closed  on  August 
30,  1991.  A  negative  determination 
applicable  to  the  petitioning  group  of 
workers  at  the  subject  firm  was  issued 
on  December  9.  19<^1  (TA-V.'-26.425).  No 
new  information  is  evident  which  would 
result  in  a  reversal  of  the  Department's 
previous  determination.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signsd  al  Washington,  DC  this  25lh  day  of 
Mdrch.  1992. 

Marvin  M,  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc  92-7455  Filed  3-31-92;  8:45  Brnj 
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Mine  Safety  and  Health  Administration 

Safety  Standards  Petitions  for 
Modiffcation 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

1.  Ballard  Brothers  Coal  ln< 

[Docket  No,  hA-92-20-C] 

Ballard  Brothers  Coal  Incorporated, 
P.O.  Box  397,  Madison,  West  Virginia 
25130  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  its  Buffalo  No.  lO-A  Mine  (I.D.  No. 
4d-08032)  located  in  Logan  County, 
West  Virginia.  Due  to  hazardous  roof 
conditions,  the  petitioner  proposes  to 
establish  monitoring  stations  at  a  point 
immediately  inby  and  outby  the  affected 
area  instead  of  traveling  the  aircourse  in 
its  entirety. 

2  Ballard  Brothers  Coal  Inc. 

[Docket  No.  M-92-21-C] 

Ballard  Brothers  Coal  Incorporated, 
P.O.  Box  397,  Madison,  West  Virginia 
25130  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.303  (preshift 
examinations)  to  its  Buffalo  No.  10-A 
Mine  (I.D.  No  46-08032)  located  in 
Logan  County,  West  Virginia.  Due  to 
hazardous  roof  conditions,  the  petitioner 
proposes  to  establish  monitoring  station 
on  both  sides  affected  area  along  the  ^ 
No.  2  Conveyor  Belt  and  have  a  certified 
person  examine  hoih  stations  every  4 
hours. 

3  \allev  Coal  Co. 

[Docket  No.  M-92-22-C) 

Valley  Coal  Company.  P.O.  Box  86. 
Averda,  Pennsylvania  15710  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1103-4(a)  (automatic  fire  senor 
and  warning  device  systems; 
installations;  minimum  requirements)  to 
its  Leonard  Run  Mine  (I.D.  No.  36-08089) 
located  in  Indiana  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  a  low-level  carbon  monoxide 
monitoring  system  in  all  belt  entries 
where  a  monitoring  system  identifies  a 
sensor  location  instead  of  in  each  belt 
flight. 


4.  Powderfaom  Coal  Ca 

[Docket  No.  M-«2-23-C] 

Powderhom  Coal  Company.  P.O.  Box 
1430.  Palisade.  Colorado  81526  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  Roadside 
Mine  (I.D.  No.  05-00281)  located  in  Mesa 
County,  Colorado.  Due  to  hazardous 
roof  conditions,  the  petitioner  proposes 
to  establish  evaluation  points  to  monitor 
for  hazardous  conditions  instead  of 
traveling  in  its  entirety. 

5.  Brot  ksiie  Coal  Co. 
(Docket  No,  M-92-24-C1 

Brookside  Coal  Company,  General 
Delivery.  Spring  Glenn.  Pennsylvania 
17978  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.301  (air  quality, 
quantity,  and  velocity)  to  its  Four  Foot 
Slope  (I.D.  No.  36-08218)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  requests  a  modiOcation  to 
require  that  the  minimum  quantity  of  air 
reaching  each  working  face  be  1,500 
cubic  feet  a  minute  (cfm),  that  the 
minimum  quantity  of  air  reaching  the 
last  open  crosscut  in  any  pair  or  set  of 
developing  entries  be  5.000  cfm.  and  that 
the  minimum  quantity  of  air  reaching  the 
intake  end  of  a  pillar  line  be  5,000  cfm. 

6.  Costain  Coal  Inc. 

[Docket  No.  M-92-25-C1 

Costain  Coal  Incorporated,  P.O.  Box 
289.  Sturgis,  Kentucky  42459-0289  has 
filed  a  petition  to  modify  the  application 
30  CFR  75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  Pyro  No.  9 
Wheafcroft  Mine  (I.D.  No.  15-13920) 
located  in  Webster  County.  Kentucky. 
Due  to  deteriorating  roof  conditions, 
certain  areas  of  the  mine  cannot  be 
safety  traveled.  The  petitioner  proposes 
to  establish  evaluation  points  to  monitor 
the  quantity  and  quality  of  air  entering 
and  leaving  the  affected  area. 

7.  Hecla  Mining  Co. 

(Docket  No.  M-92-03-M| 

Hecla  Mining  Company,  Box  C-8000, 
Coeur  d'Alene.  Idaho  83814-1931  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  57.14162  (trip  lights)  to  its 
Lucky  Friday  Unit  Mine  (I.D.  No.  10- 
00088)  located  in  Shoshone  County, 
Idaho.  The  petitioner  proposes  to 
operate  underground  one-car  rail 
haulage  trains  without  trip  lights. 


8.  Hecla  M 


Co. 


(Docket  No.  M-92-04-MI 

Hecla  Mining  Company,  Box  C-8000, 
Coeur  d'alene.  Idaho  83814-1931  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  57.4502  (battery-charging 
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stations)  to  its  Lucky  Friday  Unit  Mine 
(I.D.  No.  10-00088)  located  in  Shoshone 
County.  Idaho.  The  petitioner  proposes 
to  use  cap  lamps  with  batteries  that  are 
permissible  in  mixtures  of  methane  and 
air,  and,  requests  relief  from  posting  no 
smoking  signs  at  battery-charging 
stations. 

9  Drtv.o-Soda  Springs  | 

(Docket  So.  M-92-05-M1 

Dravo-Soda  Springs,  Box  975,  Soda 
Springs,  Idaho  83276  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
56.9300(a)  (berms  or  guardrails)  to  its 
Phosphate  Mine  (I.D.  No.  10-00091) 
located  in  Caribou  County.  Idaho.  The 
petitioner  states  that  the  use  of  berms  or 
guards  on  3.4  miles  of  new  road  which 
has  replaced  a  3.2  mile  haulage  road 
would  result  in  a  diminution  of  safety  to 
the  miners.  i 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
1, 1992.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  March  25. 1992. 
Patricia  W.Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 
(FR  Doc.  92-7454  Filed  3-31-92;  8:45  am] 
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agency:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Codel. 

WRITTEN  COMMENTS  AND  HEARING 

REQUESTS:  All  interestea  persons  are 
i-v  -'■:  ■    submit  written  comments  or 
request  for  a  hearing  on  the  pending 


exemptions,  unless  otherwise  stated  in 
the  Notice  of  Proposed  Exemption, 
within  45  days  from  the  date  of 
publication  of  this  Federal  Register 
Notice.  Comments  and  request  for  a 
hearing  should  state:  (1)  The  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for  a 
hearing  must  also  state  the  issues  to  be 
addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDHESSES:  All  written  comments  and 
recjuesl  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW.. 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
NOTICE  TO  INTERESTED  PERSON: 
Notice  of  the  proposed  exemptions  will 
be  provided  to  all  interested  persons  in 
the  manner  agreed  upon  by  the 
applicant  and  the  Department  within  15 
days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10, 1990).  Effective 
December  31. 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713.  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 


proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

United  Mine  Workers  of  America  1974, 
Benefit  Plan  and  Trust  (the  Plan). 
Located  in  Washington,  DC 

[Application  No.  D-88511 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If  the 
exemption  is  granted  the  restrictions  of 
section  406(a)  of  the  Act  shall  not  apply 
to  the  past  extension  of  credit  (the  Loan) 
to  the  Plan  by  the  Mellon  Bank,  N.A. 
(Mellon  Bank),  a  party  in  interest  with 
respect  to  the  Plan:  provided  that  all  the 
terms  of  the  Loan  were  at  least  as 
favorable  to  the  Plan  as  those  the  Plan 
could  obtain  in  an-arm's-length 
transaction  with  an  unrelated  party. 

EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of 
December  31, 1990. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  multiemployer  welfare 
plan  established  and  maintained  for  the 
benefit  of  coal  miners  under  collective 
bargaining  agreements  between  the 
United  Mine  Workers  of  America 
(UMWA)  and  the  Bituminous  Coal 
Operations  Association  (BCOA) 
pursuant  to  section  302(c)  of  the  Labor- 
Management  Relations  Act  of  1947  (29 
U.S.C.  186(c)).  The  Plan  is  one  of  four 
employee  benefit  plans  established  by 
the  National  Bituminous  Coal  Wage 
Agreement  (the  NBCWA)  of  1974  and 
incorporated  by  reference  into  the 
NBCWA  of  1988.  The  Plan  is 
administered  by  a  board  of  five  trustees 
(the  Trustees),  comprised  of  two 
individuals  appointed  by  UMWA.  two 
appointed  by  BCOA,  with  a  fifth  trustee 
selected  by  the  other  four.  The  Plan 
provides  health  benefits  to  certain 
retired  miners,  and  to  eligible  dependent 
and  survivors  of  such  miners,  who  do 
not  receive  health  benefits  through  plans 
maintained  by  NBCWA  signatory 
employers  because  such  employers  are 
no  longer  in  business.  The  Plan  is 
funded  by  employer  contributions  made 
pursuant  to  the  NBCWA  of  1988. 

2.  The  Trustees  represent  that  a  series 
of  judicial  decisions  commencing  in  1987 
greatly  expanded  the  class  of  persons 
eligible  for  benefits  from  the  Plan  and 
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the  extent  of  the  Plan's  liabilities  to  such 
persons.  As  of  the  end  of  plan  year  1989 
there  were  5.654  participants  in  the  P!dn. 
wherpas  there  had  been  only  2,904 
participants  at  the  end  of  plan  year  1988. 
The  Trustees  represent  that  this 
unplanned  expansion  of  Plan 
participants  and  obligations  coincided 
with  a  reduction  in  employer 
contributions,  caused  by  a  contraction 
of  coal  industry  activity,  resulting  in  a 
rapid  deterioration  of  the  financial 
condition  of  the  Plan. 

Facing  a  net  operating  deficit  at  the 
commencement  of  1990,  attributable  to 
the  new  and  unforseen  Plan  liabilities, 
the  Trustees  arranged  for  the  Loan,  a 
$7.401. CKX)  non-resource  line  of  credit  on 
January  31.  1990  on  behalf  of  the  Plan 
with  the  Mellon  Bank  East,  N.A.  (Mellon 
East)  in  Philadelphia,  Pennsylvania.  The 
Trustees  represent  that  Mellon  East  was 
not  related  to  the  Plan  or  the  Trustees  at 
the  time  of  the  execution  of  the  Loan 
agreement.  The  Plan's  obligations  with 
respect  to  the  Loan  were  guaranteed 
(the  Guarantv)  by  a  group  of 
contributing  employers  signatory  to  the 
NBCWA  of  1988  '  the  Loan  was 
evidenced  by  a  promissory  note  which 
provided  for  repayment  on  or  before 
January  31,  1991  of  all  principal  amounts 
advanced  during  the  Loan  term,  plus 
interest  at  a  rate  determined  by  a 
formula  contained  in  a  separate  loan 
agreement  between  the  Trustees  and 
Mellon  East.  On  March  23,  1990,  the 
Trustees  initiated  litigation  on  behalf  of 
the  Plan  against  the  BCOA  over 
employer  contribution  obligations  to  the 
Plan  arising  from  wage  agreements  in 
effect  since  1978  (the  Litigation).  The 
Trustees  represent  that  while  the 
Litigation  proceeded,  the  Plan  drew  on 
the  Loan  in  the  total  amount  of 
$5,400,000  in  order  to  make  retroactive 
benefit  payments,  as  required  by  certain 
decisions  of  the  Federal  Courts,  and 
meet  administrative  expenses. 

The  Trustees  represent  that  in 
December  1990,  they  determined  that  the 
Plan  would  not  be  able  to  repay  the 
Loan  upon  its  January  31,  1991  maturity 
while  continuing  to  pay  benefits,  unless 
employer  contributions  to  the  Plan  were 
increased.  On  January  11, 1991,  the 
Trustees  entered  into  an  interim 
agreement  (the  Interim  Agreement)  with 
BCOA  which  provided  for  (1)  a  stay  of 


'  The  Trustees  represent  that  the  Guaranty 
satisfied  the  conditions  of  class  exemption  PTE  80- 
26  (45  FR  28545.  April  29.  1980).  relating  to 
extensions  of  credit  for  the  payment  of  benefits,  and 
that  the  Guaranty  was  exempt,  therefore,  from  the 
prohibitions  of  section  406  of  the  Act.  In  this 
proposed  exemption,  the  Department  expresses  no 
opinion  as  to  whether  the  Guaranty  is  within  the 
scope  of  PTE  80-28.  or  whether  the  Guaranty 
satisfied  the  conditions  thereof. 


the  Litigation  until  April  30,  1991,  and  (2) 
increased  employer  contributions  to  the 
Plan  for  four  months,  sufficient  to  enable 
continued  Plan  benefit  payments  and  a 
delayed  payment  of  the  Loan.  The 
Trustees  represent  that  it  was  agreed  by 
the  parties  to  the  Interim  Agreement 
that  the  Plan  would  apply  to  Mellon  East 
for  a  two-month  extension  of  the  Loan. 

3.  The  Trustees  represent  that  the 
parties  to  the  Interim  Agreement  had 
been  unaware  that  on  December  31. 

1990,  Mellon  East  was  acquired  by  and 
consolidated  with  Mellon  Bank  (the 
Merger),  which  assumed  Mellon  East's 
role  as  lender  with  respect  to  the  Loan. 
Since  1978  Mellon  Bank  has  been  a 
provider  of  lockbox  services  to  the  Plan. 
The  Trustees  represent  that  Mellon 
Bank's  provision  of  lockbox  services 
constituted  the  only  relationship 
between  Mellon  Bank  and  the  Plan  upon 
the  Merger.  On  January  29,  1991  the 
Trustees  entered  into  an  agreement  (the 
Extension)  with  Mellon  Bank  providing 
for  the  extension  of  the  Loan  to  March 
31,  1991.  The  Plan  repaid  the  Loan 
pursuant  to  the  Extension  on  March  31, 

1991.  The  Trustees  are  requesting  an 
exemption  of  the  Loan  effective 
December  31, 1990,  the  date  on  which 
Mellon  Bank  acquired  an  interest  in  the 
Loan  upon  the  Merger,  through  the 
repayment  of  the  Loan  on  March  31. 
1991. 

4.  The  Trustees  represent  that  they  did 
not  discover  until  after  the  Interim 
Agreement  was  executed  that  the  Loan, 
upon  the  Merger,  appeared  to  constitute 
a  prohibited  transaction  as  an  extension 
of  credit  between  the  Plan  and  a 
provider  of  services  to  the  Plan.  Mellon 
Bank.  However,  they  represent  that  they 
determined  that  repayment  of  the  Loan 
pursuant  to  the  Extension  was 
necessary  to  effect  a  termination  of  the 
prohibited  transaction  and  was  in  the 
best  interests  of  the  participants  and 
beneficiaries  of  the  Plan.  The  Trustees 
represent  that  the  continuation  of  the 
Loan  through  and  beyond  its  original 
maturity  date  of  January  31,  1991  was 
part  of  an  agreed  arrangement,  involving 
the  Interim  Agreement,  which  enabled 
the  Plan  to  secure  sufficient  additional 
employer  contributions  necessary  to 
repay  the  Loan  on  the  delayed  date, 
including  the  relatively  small  amount  of 
additional  Loan  interest  required  by  the 
Extension. 

The  Trustees  maintain  that  the 
repayment  of  the  Loan  pursuant  to  the 
Interim  Agreement  and  the  Extension 
constituted  the  most  prudent  alternative 
for  terminating  the  Loan  transaction. 
They  represent  that  although  the  Plan's 
inability  to  repay  the  Loan  on  the 
original  maturity  date  would  have 


entitled  the  Trustees  to  require 
advances  on  future  employer 
contributions  from  contributing 
employers,  such  an  approach  would 
have  deprived  the  Plan  of  sufficient 
funds  to  continue  paying  benefits  and 
expenses  in  the  ensuing  months,  due  to 
the  contributing  employers'  rights  to 
credit  premature  contributions  against 
their  contribution  obligations  for 
ensuing  months.  Further,  the  Trustees 
represent  that  because  it  had  been 
understood  by  the  agreeing  parties  that 
the  Extension  was  part  of  the  Interim 
Agreement,  a  default  on  the  Loan  would 
have  jeopardized  the  Interim 
Agreement,  which  was  necessary  to 
provide  for  increased  contributions  to 
the  Plan  to  enable  the  payment  of  the 
Loan.  The  Trustees  represent  that  the 
negotiation  of  a  replacement  Loan  with 
another  bank  was  considered  but 
rejected,  because  it  would  have  entailed 
significantly  greater  expense  in  closing 
costs  and  attorney  fees.  The  Trustees 
also  represent  that  they  considered  a 
transfer  of  the  Plan's  lockbox  services  to 
another  bank  in  order  to  eliminate 
Mellon  Bank's  status  as  a  service 
provider  with  respect  to  the  Plan.  They 
maintain  that  because  of  expenses  of 
negotiating  a  transfer,  setting  up  new 
collection  and  depository  systems  and 
notifying  contributing  employers,  and 
because  Mellon  Bank's  services  were 
considered  satisfactory,  this  alternative 
was  considered  disadvantageous  to  the 
Plan. 

5.  In  summary,  the  applicants 
represent  that  the  transaction  satisfies 
the  criteria  of  section  408(a)  of  the  Act 
for  the  following  reasons:  (1)  The  Loan 
did  not  become  a  prohibited  transaction 
until  the  Merger,  which  occurred 
without  the  knowledge  or  involvement 
of  the  Trustees;  (2)  The  Loan's 
continuation  after  the  Merger  was 
determined  by  the  Trustees  to  be  a 
necessary  and  appropriate  measure;  (3) 
The  continuation  of  the  Loan  pursuant 
to  the  Extension  involved  small  amounts 
of  additional  interest,  which  were 
specifically  funded  by  the  additional 
employer  contributions  under  the 
Interim  Agreement;  (4)  The  Interim 
Agreement,  which  anticipated  and 
financed  the  delayed  repayment  of  the 
Loan  on  March  31, 1991,  was  executed 
without  knowledge  that  the  Loan  had 
become  a  prohibited  transaction;  and  (5) 
The  Loan  was  terminated  on  March  31, 
1991  by  its  repayment  pursuant  to  the 
Extension. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  Willett  o:      <   ■  »•  partment, 
telephone  (202)  523-«881.  (This  is  not  a 
toll-free  number.) 
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C  jmpbell  Soup  Companv  S..mn8S  and 
401(k)  Plan  for  Salaned  Employees  (the 
Sti lined  Pldn),  and  Campbell  Soup 
C. imparl!,  Savings  and  401(k)  Plan  for 
ii'iurlv  Empio>ees  (the  Hourly  Plan, 
Coilpctivel'.    the  Plans).  Located  in 
Camden,  .Sca  Jersey 

I  Xcplication  Nos  EMW73  Hod  D-89381 

Prcposcd  L\t;rr!p!;on 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
PR  32836.  32847.  August  10. 1990).  If  the 
exemption  is  granted  the  restrictions  of 
sections  406(a).  406  (b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply, 
effective  December  31, 1991,  to  the  cash 
sale  by  the  Plans  to  Campbell  Soup 
Company  (the  Employer),  the  sponsor  of 
the  Plans,  of  their  shared  interest  (the 
Interest)  in  guaranteed  investment 
contract  number  CG01305A3A  (the  CIO) 
issued  by  Executive  Life  Insurance 
Company  of  California  (Executive  Life): 
provided  that  (1)  the  sale  is  a  one-time 
transaction  for  cash;  (2)  the  Plans  did 
not  suffer  any  loss  or  incur  any 
expenses  in  the  transaction:  and  (3)  the 
Pijns  received  no  less  than  the  fair 
market  value  of  the  Interest  at  the  time 

nf  *np   tranQartion. 

EFCECTiVE  DATE:  This  exemption,  if 
granted,  shall  be  effective  as  of 
DncRmber31.  1991. 

Summary  of  Facts  and  Representations 

1.  The  Plans  are  defined  contribution 
pension  plans  sponsored  by  the 
Employer,  with  total  assets  of 
S:i0.677.811.17  as  of  October  31, 1991. 
All  assets  of  the  Plans  are  held  in  trust 
(the  Trust)  by  the  State  Street  Bank  and 
Trust  Company  (the  Trustee).  .''\s  of  July 
31,  1991  there  were  8.413  participants  in 
the  Plans.  The  Employer  is  a  New  Jersey 
publicly-held  corporation  engaged  in 
food  manufacturing  and  distribution, 
With  its  headquarters  in  Camden.  New 
Jersey. 

2.  The  assets  of  ihe  Plans  in  the  Trust 
are  invested  in  four  investment  funds, 
including  a  fund  (the  G  Fund),  managed 
by  the  Trustee,  which  invests  m 
guaranteed  investment  contracts  issued 
by  various  insurance  companies.  Among 
the  assets  in  the  G  Fund  is  the  GIC, 
issued  by  Executive  Life  on  December 
20,  1988.  The  GIC  features  a  premium 
deposit  limit  of  $7.1  million  and  a 
guaranteed  interest  rate  of  8.61  percent 
compounded  annually,  following  a 


deposit  period  of  13  months,  with  a 
maturity  date  of  December  31. 1992.  The 
Plans  own  an  undivided  interest  in  the 
GIC  (the  Interest).  The  Interest  is 
allocated  between  the  Plans,  with  90 
percent  of  the  Interest  allocated  to  the 
Salaried  Plan  and  10  percent  allocated 
to  the  Hourly  Plan.  The  Plans  share 
ownership  and  participation  in  the  GIC 
with  four  other  unrelated  employee 
benefit  plans  (the  Co-Owners)  which 
also  participate  in  the  G  Fund  under 
management  of  the  Trustee.  Ownership 
and  participation  in  the  GIC  is  allocated 
among  the  Plans  and  the  Co-owners 
according  to  each  plan's  proportionate 
contributions  to  the  G  Fund.  As  of 
December  31. 1991.  the  Interest  owned 
by  the  Plans  constituted  an  undivided 
38.2  percent  of  the  GIC. 

3.  The  Employer  represents  that  the 
Standard  &  Poors  Rating  (the  S&P 
Rating)  of  Executive  Life  was  AAA  at 
the  time  of  the  Trustees  acquisition  of 
the  GIC  on  behalf  of  the  G  Fund.  During 
1990,  Executive  Life's  S&P  rating 
dropped  by  BBB,*  On  April  12, 1991. 
Executive  Life  was  placed  into 
conservatorship  by  the  California 
Insurance  Commissioner  and  on  April 
17,  1991  the  New  York  State  Insurance 
Commissioner  took  into  conservatorship 
Executive  Life's  parent  entity.  First 
Executive  Corporation.  The  Employer 
represents  that  since  the  commencement 
of  the  conservatorship,  all  payments 
have  been  suspended  with  respect  to 
Executive  Life  GICs.  including  the  GIC 
held  by  the  G  Fund.  As  a  result  of  these 
developments,  the  Employer  questions 
the  ability  of  Executive  Life  to  honor  its 
obligations  with  respect  to  the  GIC.  In 
order  to  relieve  the  Plans  of  risk  and 
uncertainty  associated  with  continued 
investment  in  the  Interest,  the  Employer 
purchased  the  Interest  from  the  Plans  on 
December  31, 1991.  and  is  requesting  an 
exemption  for  such  transaction  under 
the  terms  and  conditions  described 
herein. 

4.  The  Employer  purchased  the 
Interest  from  the  Plans  by  paying  the 
Plans  cash  in  the  amount  of 
$1,339,259.43,  representing  the  Plan's 
share,  or  38.2  percent,  of  the  GICs  book 
value  as  of  December  31, 1991.  The 
Trustee  states  that  the  book  value  of  the 
GIC  is  the  total  amount  deposited  under 
the  terms  of  the  GIC  plus  accrued 
interest  as  provided  by  the  GIC  less  any 
withdrawals  from  the  GIC  previously 


'  The  Department  notes  that  the  decisions  to 
acquire  and  hold  Ihe  GIC  ere  governed  by  Ihe 
fiduciary  responsibility  requirements  of  part  4, 
subtitle  B.  title  I  of  the  Act.  In  this  regard,  the 
Department  herein  is  not  proposing  relief  for  any 
violations  of  part  i  of  the  Act  which  may  have 
arisen  as  a  result  of  the  acquisition  and  holding  of 
the  GIC. 


made  by  the  Pians  The  Plans  did  not 
incur  any  expenses  with  respect  to  the 
transaction 

The  Employer  represents  that  its 
purchase  of  the  GIC  from  the  Plans  was 
intended  to  eliminate  the  risks 
associated  with  continued  holding  of  the 
GIC  while  enabling  the  Plans  to  redirect 
the  assets  invested  in  the  GIC  to  safer, 
more  profitable  investments,  and  that 
the  Plans  have  sustained  no  loss  as  a 
result  of  the  transaction.  The  Trustee 
represents  that  under  prevailing 
circumstances,  the  Employer's  purchase 
of  the  GIC  was  in  the  best  interests  of 
the  participants  and  beneficiaries  of  the 
Plans  and  will  protect  them  from  loss 
and  provide  an  opportunity  for 
reinvestment.  The  Trustee  represents 
that  it  has  determined  that  the  purchase 
price  of  the  Interest,  at  38. 2  percent  of 
the  GICs  book  value,  was  equal  to  or  in 
excess  of  the  GICs  fair  market  value  on 
the  sale  date. 

5.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  criteria  of  section  408(a)  of  the  Act 
for  the  following  reasons:  (1)  The  Plans  ' 
received  cash  for  the  Interest  in  the 
amount  of  the  book  value  of  the  GIC  as 
of  the  sale  date,  which  the  Trustee  has 
determined  to  be  no  less  than  the  fair 
market  value  of  the  Interest;  (2)  The 
transaction  enables  the  Plans  to  avoid 
any  risk  associated  with  continued 
holding  of  the  Interest  and  to  redirect 
the  Plans"  assets  to  safer  investments; 
(3)  The  Plans  did  not  incur  any  expenses 
or  suffer  any  loss  with  respect  to  the 
transaction;  and  (4)  The  Trustee  has 
determined  that  the  Plans'  sale  of  the 
Interest  to  the  Employer  on  the  basis  of 
the  GICs  book  value  was  in  the  best 
interests  of  the  participants  and 
beneficiaries  of  the  Plans 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department. 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
iricluding  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his     . 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
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beneficiciries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does  it 
affect  the  requirement  of  section  401(a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
'.he  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

f4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  27th  day  of 

M.irch.  1992. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pensions  and  Welfare  Benefits 
Administration,  U.S.  Department  of  Labor. 
[FR  Doc.  92-7469  Filed  3-31-92;  8:45  am] 

BILUNQ  CODE  4S10-29-M 


1  Prohibited  Transaction  Exemption  92- 1 1  \ 

Wells  Fargo  Bank,  N.A.  (Wells  Fargo) 

AGENCY:  Department  of  Labor. 
ACTION:  Notice  of  technical  correction. 

On  March  4, 1992,  the  Department  of 
Labor  (the  Department)  published  in  the 
Federal  Register  (57  FR  7801)  an 
individual  exemption  which  permits 
cross-trades  of  securities  between 
various  index-based  collective 
investment  funds  and  individual 
customer  accounts  (Funds)  sponsored 
and  maintained  by  Wells  Fargo,  and  the 
acquisition,  holding  and  disposition  of 
the  common  stock  of  Wells  Fargo  &  Co. 
(WFC)  stock  on  behalf  of  those  Funds 
whose  underlying  index  included  WFC 
slock. 


The  first  paragraph  beginning  on  the 
second  column  on  57  FR  7802  should 
read  as  follows: 

(h)  WFC  stock  shall  constitute  no  more 
than  two  (2)  percent  of  any  third  party  index 
on  which  the  investments  of  an  Index  or 
Model-Driven  Fund  are  based; 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Lurie.  of  the  Dcpur-.-TiCnt,  at  (202) 
523-7901. 

Signed  at  Washington,  DC,  this  25th  day  of 

M.irch.  1992. 

iva.'i  L.  Strasfeld, 

Director  of  Exemption  Determinations. 

Pension  and  Welfare  Benefits  Administration. 

(FR  Doc.  92-7468  Filed  3-31-92:  8:45  am] 

Bi:.LlNG  CODE   451&-24-M 


[Prohibited  Transaction  Exemption  92-15; 
Exemption  Application  No  0-8628   et  al.) 

Grant  of  Individual  Exemptions,  The 
Wine  Group  Retirement  Savings  P!an, 
et  al. 

agency:  Pension  and  Welfare  Benefits 

A  kivnistration.  Labor. 

ACTION:  Urant  of  Individual  Exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notiFication 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 


because,  effective  December  31, 1978. 
section  102  of  Reorganization  Plan  No.  4 
of  1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 
STATUTDBv  findings:  In  accordance 
wun  section  4utiiaj  of  the  Act  and/or 
section  4975(c)(2)  of  the  Code  and  the 
procedures  set  forth  in  29  CFR  part  2570, 
subpart  B  (55  FR  32836.  32847,  August  10. 
1990)  and  based  upon  the  entire  record, 
the  Department  makes  the  following 
findings: 

(a)  The  exemptions  are  administratively 
feasible; 

(b)  They  are  in  the  interests  of  the  plans 
and  their  participants  and  benericiaries;  and 

(c)  They  are  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the  plans. 

1  h»   Wine  Group  Retirement  Savings 
Flan  (the  Plan).  I  <  ( .u  d  in  Ripen, 
California 

[Prohibited  Transaction  Exemption  92-15: 
Exemption  Application  No.  D-8828J 

Exemption 

The  restrictions  of  section  406(a)  and 
406(b)(1)  and  (b)(2)  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sales 
(the  Sales)  on  January  9. 1991,  and 
January  28, 1991,  of  interests  in  certain 
real  estate  partnerships  (the  Partnership 
Interests)  from  the  Plan  to  the  Wine 
Group,  Inc.,  a  party-in-interest  with 
respect  to  the  Plan;  provided  that  the 
terms  and  conditions  of  the  Sales  were 
at  least  as  favorable  to  the  Plan  as  those 
obtainable  in  arm's  length  transactions 
between  unrelated  parties,  and  further 
provided  that  the  sales  price  was  the 
greater  of:  (i)  The  Plan's  aggregate  cost 
of  the  acquisition  and  holding  of  the 
Partnership  Interests  or  (ii)  the  fair 
market  value  of  the  Partnership  Interests 
as  determined  by  an  independent 
evaluation  at  the  time  of  the  Sales. 

EFFECTIVE  date:  This  exemption  is 
effecliv  e  as  ul  January  9, 1991. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
Tannarv  27.  1992  at  57  FR  3066. 

FOR  FURTHER  INFORMATiON  CONTACT: 

Ms.  Jean  Anderson  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 
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Englund  Mariip  Supply  Co.  Employees' 

Profit  Shanns;  Vl  m  r^.t  Plan) 

[Prohibited  Transaction  Exemption  92-16; 
Exemption  Application  No.  D-8727). 

Exemption 

The  restrictions  of  sections  406(a),  406 
(b)(1)  and  (b)f2)  of  the  Act  and  t)ie 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through'(E)  of  the 
Code,  shall  not  apply  to  the  provision  of 
a  line  of  credit  (the  Loans)  by  the  Plan  to 
Englund  Marine  Supply  Company  (the 
Employer),  the  sponsor  of  the  Plan; 
provided  that  (a)  the  terms  and 
conditions  of  such  extension  of  credit 
are  at  least  as  favorable  to  the  Plan  as 
the  Plan  could  obtain  in  dealing  at  arm's 
length  v\ith  an  unrelated  party;  (b)  the 
Loans  do  not  exceed  the  lesser  of 
$400,(XX)  or  25  percent  of  the  assets  of 
the  Plan  at  any  time;  (c)  the  Loans 
remain  secured  by  a  first  lien  on  all  of 
the  Employer's  inventory:  (d)  the  value 
of  the  Loan  security  remains  at  least  200 
percent  of  the  total  outstanding  balance 
of  the  Loans;  (e)  the  Plan's  interests  for 
all  purposes  with  respect  to  the  Loan  are 
represented  by  an  independent  fiduciary 
who  will  monitor  and  enforce  all  Loan 
terms  on  behalf  of  the  Plan;  and  (f)  the 
independent  fiduciary  must  approve 
each  Loan  prior  to  the  Loan  being  made. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  27, 1992  at  57  FR  3067. 

TEMPORARY  NATURE  OF  EXEMPTION;  This 

exemption  is  eiteciive  ufiiy  iur  a  period 
of  seven  years  and  shall  apply  only  to 
loans  which  are  originated  and  repaid 
within  seven  years  commencing  with  the 
date  on  which  this  exemption  is 


,..U1:_U„J   ;- 


Federal  Register. 


WRITTEN  COMMENTS;  The  Department 
received  one  wntten  comment  and  no 
requests  for  a  hearing.  The  conmient 
was  submitted  by  the  applicant,  who 
informed  the  Department  that  Mr.  David 
Hall,  the  independent  fiduciary  referred 
to  in  the  summary  of  facts  and 
representations  in  the  notice  of 
proposed  exemption,  is  now  deceased. 
The  applicant  stated  that  the  services  of 
another  individual.  Mr.  Jerry  H.  WaUing 
of  Salem,  Oregon,  have  been  secured  for 
the  position  of  independent  fiduciary  to 
represent  the  Plan's  interests  with 
respect  to  the  proposed  Loans  under  the 
requested  exemption. 

The  applicant  submitted  a  written 
statement  from  Mr.  Walling,  who 
represents  himself  to  be  independent  of 
and  unrelated  to  the  Employer.  Mr. 
Walling,  who  has  a  substantial 


background  in  banking,  is  currently 
chairman  of  the  board  of  directors  of  the 
Bank  of  Salem.  He  represents  that  he 
has  read  the  application  and  all 
submissions  filed  with  the  Department 
relative  to  the  proposed  Loans,  and  that 
he  has  agreed  to  act  as  successor  to  Mr. 
Hall  in  the  capacity  as  independent 
fiduciary  on  behalf  of  the  Plan  in  the 
subject  transactions.  Mr.  Walling  states 
that  he  is  familiar  with,  and  willing  to 
accept,  the  fiduciary  responsibilities  and 
duties  under  the  Act.  Mr.  Walling 
represents  that  he  is  familiar  with  all 
duties  and  responsibilities  which  had 
been  proposed  for  Mr.  Hall  as 
independent  fiduciary  under  the 
requested  exemption,  and  he  agrees  to 
accept  all  the  same  responsibilities  and 
act  in  all  the  same  capacities  as  had 
been  proposed  for  Mr.  Hall.  As 
independent  Fiduciary  of  the  Plan  with 
respect  to  the  Loans.  Mr.  Walling  will  be 
required  to  monitor  the  Employer's 
compliance  with  all  terms  and 
conditions  of  the  Loans  for  their 
duration  and  to  pursue  appropriate 
remedies  on  behalf  of  the  Plan  in  the 
event  of  the  Employer's  default  or 
deficiency  of  performance.  Mr.  Walling's 
approval  will  be  required  of  each 
individual  Loan,  and  he  will  periodically 
review  and  inspect  the  condition  of  the 
Loan  collateral  to  ensure  that  the  Plan's 
interests  remain  protected  and  that  the 
value  of  the  collateral  remains  at  least 
200  percent  of  the  outstanding  balance 
of  the  Loans. 

After  consideration  of  the  entire 
record,  including  the  comment,  the 
Department  has  determined  to  grant  the 
exemption. 

FOR  FURTHER  INFORM  .?,' ■:()►.  CONTACT: 
Mr.  Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

C  &  S  Ellison,  Inc.,  DeFmed  Benefit 
Pension  Plan  and  Trust  (the  Plan), 
Located  in  Fort  Myers,  Florida 

(Prohibited  Transaction  Exemption  92-17; 
Exemption  Application  No.  D-8765|. 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  Plan  of 
certain  parcels  of  real  property 
(collectively;  the  Property)  to  Chalmas  S. 
Ellison  and  Sandra  L.  Ellison  (Mr.  and 
Mrs.  Ellison),  husband  and  wife,  and  as 
such  disqualified  persons'  with  respect 


'  Becaute  Mr.  and  Mrs  Ellison  are  the  only 
participants  in  the  Plan  and  the  Employer  Is  wholly 
by  Mr.  and  Mr*.  Ellison,  there  is  no  junsdiction 
under  tttle  I  of  the  Act  pursuant  to  29  CFR  ZSia3-3 


to  the  Plan;  provided  the  Plan  receives 
the  greater  of:  (1)  The  fair  market  value 
of  the  Property  as  determined  at  the 
time  of  the  sale  by  an  independent 
qualified  appraiser  or  (2)  the  initial 
acquisition  costs  for  the  Prope.ly  plus 
the  aggregate  holding  costs  incurred  by 
the  Plan  since  the  initial  acquisition  of 
the  individual  parcels  that  make  up  the 
Property. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  8. 1992  at  57  FR  703/704. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ekaterind  A  Uzivvin  of  shf  lit  jrirtment, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.] 

Tune  Warner,  Inc.  (Time  VVarnor), 
Located  in  New  York,  New  York 

(Prohibited  Transaction  Elxemption  92-18: 
Exemption  Application  No.  D--8779  through 
D-87831. 

Exemption 

The  restrictions  of  sections  406(a).  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  (1)  the  past 
receipt  of  certain  stock  rights  (the 
Rights)  by  employee  benefit  plans  (the 
Plans)  sponsored  by  Time  Warner  and 
its  affiliates,  pursuant  to  a  stock  rights 
offering  (the  Offering)  by  Time  Warner 
to  shareholders  of  record  as  of  July  22, 
1991,  of  Time  Warner  common  stock 
(the  Common  Stock):  and  (2)  the  holding 
of  the  Rights  by  the  Plans  during  the 
subscription  period;  provided  that:  (1) 
The  Plans'  acquisition  and  holding  of  the 
Rights  resulted  from  an  independent  act 
of  Time  Warner  as  a  corporate  entity, 
and  all  holders  of  Common  Stock  were 
treated  in  a  like  manner,  including  the 
Plans;  (2)  With  respect  to  the  Savings 
Plans  (described  in  the  notice  of 
proposed  exemption),  the  Rights  were 
acquired,  held,  and  controlled  by 
individual  Plan  participant  accounts 
pursuant  to  Plan  provisions  for 
individually-directed  investment  of  such 
accounts;  (2)  With  respect  to  the  ESOPs 
and  the  DB  Plans  (described  in  the 
notice  of  proposed  exemption),  the 
authority  for  all  decisions  regarding  the 
acquisition,  holding  and  control  of  the 
Rights  by  such  Plans  was  exercised  by 
independent  fiduciaries  which  made 
determinations  as  to  whether  and  how 


(b)  and  (c).  However.  Is  lurisdiction  under  title  II  of 
the  Act  pursuant  to  section  4975  of  the  Code. 
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the  plans  should  exercise  or  sell  !hc 
Rights  acquired  through  the  Offering. 

For  a  more  compk-te  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
Jar!t:ar\-  27,  1992  at  57  FR  3070. 
EFFECTiVE  DATE:  This  exemption,  is 
effective  as  of  July  15, 1991. 
WRiTTEN  COMMENTS:  The  Department 
received  two  vvnt.en  comments  and  no 
requests  for  a  hearing. 

One  comment  was  submitted  by  the 
applicant  in  clarification  of  the  summary 
of  facts  and  representations  (the 
Summary)  of  the  notice  of  proposed 
exemption,  as  follows: 

a.  The  applicant  states  that  paragraph 
1  of  the  Summary  omitted  the  Warner 
Communications  Pension  Plan  from  the 
list  of  defined  benefit  plans  maintained 
by  Time  Warner  and  its  affiliates. 

b.  The  applicant  notes  that  paragraph 
4(a)  of  the  Summary  correctly  states  that 
the  Time  Warner  Thrift  Plan  provisions 
required  that  any  Rights  received  by 
such  plan  were  to  be  sold  and  the 
proceeds  reinvested  in  the  Company 
Stock  Fund  and  allocated  to 
participants'  accounts.  However,  the 
applicant  represents  that  the  Time 
Warr.er  Thrift  Plan  was  amended  at  the 
time  of  the  Rights  offering  to  permit 
affected  participants,  like  the 
participants  in  the  other  Savings  Plans, 
to  direct  the  respective  institutional 
trustees  as  to  the  manner  of  disposition 
of  the  Rights  credited  to  their  Plan 
accounts.  Accordingly,  the  applicant 
represents  that  participants  of  all 
Savings  Plans,  inrlijding  the  Time 
Warner  Thrift  Plan,  were  permitted  to 
direct  the  sale  or  exercise  of  the  Rights 
credited  to  their  accounts.  The  applicant 
further  represents  that  the  participants 
of  the  Time  Warner  Thrift  Plan,  like 
those  of  the  other  Savings  Plans,  became 
vested  in  any  Common  Stock  acquired 
upon  exercise  of  their  Rights  to  the 
extent  that  the  proceeds  used  to  effect 
such  exercise  of  Rights  were  vested. 

c.  Paragraph  4(b)  of  the  Summary 
refers  to  State  Street  Dank  and  Trust 
Company  of  New  York.  The  applicant 
represents  that  the  correct  name  of  co- 
trustee is  State  Street  Bank  and  Trast 
Company,  which  is  headquartered  in 
Massachusetts. 

d.  Paragraph  4(b)(ii)  of  the  Summary, 
regarding  the  exercise  of  Rights  by  the 
TESOP,  states  that  the  proceeds  of  such 
exercise  were  divided  according  iu  a 
formula  which  State  Street  negotiated 
and  approved  on  behalf  of  the  TESOP  as 
part  of  the  TESOP  Loan  agreement.  The 
applicant  represents  that  it  is  more 
accurate  to  state  that  the  proceeds  were 


divided  according  to  a  formula  reflected 
in  the  Loan  agreement,  which  State 
Street  negotiated  and  approved,  and  in 
the  TESOP  itself. 

The  second  comment  was  submitted 
by  the  business  manager  of  a  local 
union.  The  comment  expressed  concern 
about  whether  the  requested  exemption 
would  cause  any  reduction  of 
employees'  negotiated  benefits,  and 
whether  bargaining-unit  employees  will 
be  treated  the  same  as  non-bargaining- 
unit  employees.  The  business  manager 
was  contacted  by  telephone  by  a 
representative  of  the  Department  on 
March  5, 1991,  and  was  informed  that 
the  exemption  does  not  affect  negotiated 
benefits  and  that  bargaining-unit  and 
non-bargaining-unit  employees  were 
treated  in  the  same  manner. 

After  consideration  of  the  entire 
recorded,  including  the  comments 
received,  the  Department  has 
dpterrr.ir^'i  '•■•  c^r,-^t  tb'^  exemption. 

FOR  FURTHER  INFORMATION  CONTACr. 

Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

S.T.LB.  Inc.  Profit  Sharing  Pbn  I  the 
Plan),  Lo<:ated  in  South  San  Francisco, 
Califorma 

[Prohibited  Transaction  Exemption  92-19; 
Exemption  Application  No.  D-8795J. 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  for  a  period  of  five 
years  to  a  series  of  loans  from  the  Plan 
to  S.T.LB.  Inc.  (the  Employer)  and  to  a 
personal  guarantee  of  the  loans  by 
parties  in  interest  with  respect  to  the 
Plan,  provided  that  the  following 
conditions  are  met: 

1.  The  terms  of  the  loans  are  at  least 
as  favorable  as  the  Plan  could  obtain  in 
arm's-length  transactions  with  an 
unrelated  party; 

2.  The  outstanding  principal  balances 
of  the  loans  in  the  aggregate  do  not  at 
any  time  exceed  25  percent  of  the  assets 
of  the  Plan; 

3.  Each  loan  will  be  for  the  purchase 
of  a  new  vehicle  on  which  there  is  no 
other  encumbrance; 

4.  Each  loan  will  be  limited  to  a 
maximum  of  55,000; 

5.  A  fiduciary  independent  of  the 
Employer  will  approve  and  monitor  each 
loan  on  behalf  of  the  Plan  and  will  see 
that  all  the  terms  of  the  notes  and  the 
exemption  are  met; 

6.  Each  loan  will  be  for  a  period  of  no 
more  than  36  months; 


7.  The  value  of  the  collateral  lor  eacJi 
loan  will  be  maintained  at  no  less  than 
200  percent  of  the  balance  of  the  loan; 

8.  The  controlling  owners  of  the 
Employer  will  personally  guarantee  all 
the  payments  due  on  the  loans; 

9.  The  Employer  will  maintain  an 
appropriate  bond  with  the  California 
Department  of  Motor  Vehicles  in  regard 
to  public  liability  and  property  damage 
on  each  collateralized  automobile; 

10.  The  Employer  will  immediately 
pay  to  the  Plan  the  outstanding  balance 
of  the  loan  on  any  automobile  which  is 
traded  or  sold  or  significantly  damaged 
or  destroyed: 

11.  The  interest  rate  on  each  loan  will 
be  two  percent  above  the  prime  rate  as 
posted  each  month  by  Security  Pacific 
National  Bank;  and 

12.  The  title  to  each  collateralized 
automobile  will  be  held  in  the  name  of 
the  Plan. 

Temporary  Nature  of  Exemption 

The  exemption  is  temporary  and  will 
expire  five  years  after  the  date  of  grant. 
However,  any  loan  made  to  the 
Employer  pursuant  to  the  exemption 
may  continue  to  its  maturity  date 
provided  the  loan  was  entered  into 
during  the  five-year  period. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
February  11   ">"''  r.' "  }'^ ''■" 

FOR  FURTHER  INFORMATION  CONTACr. 
Paul  Kelty  of  the  Department,  telephone 
(202)  523-8883.  (This  is  not  a  toll-free 

number ) 

CeniT,!,  inf^Tir.ation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 
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(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC.  this  27th  day  of 
March.  1992. 
h  an  Strasfeld. 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor 
(FR  Doc.  92-7470  Filed  3-31-92;  8:45  am] 

BiU-IMG  CODE  4510-29-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  H-JMANi'^ES 

Canceiiation  of  Meeting  tor  Humanities 
Panel 

The  meeting  of  the  Humanities  Panel 
scheduled  for  April  27. 1992,  and 
published  in  the  Federal  Register  on 
March  19, 1992.  at  page  9570,  has  been 
cancelled.  The  panel  was  to  review 
applications  for  Elementary  and 
Secondary  Education,  submitted  to  the 
Division  of  Education  Programs. 
David  C.  Fisher.  Jr.. 

Advisory  Committee.  Management  Officer 
!FR  Doc.  92-7462  Filed  3-31-92;  8:45  am] 
SILLING  CODE  7S36-01-M 


C'-j'ge  ' -■  P' eg ':*"■■  "'s'-e!  Meeting 

The  meeting  of  the  Humanities  Panel 
scheduled  for  April  30,  1992  and 
published  in  the  Federal  Register  on 
March  19, 1992,  at  page  9570.  has  been 
changed.  The  meeting  was  to  review 
Summer  Seminars  for  College  Teachers 
applications  for  directing  seminars  in 
1993  in  the  field  of  English  and 
American  Literature;  the  topic  is  now  to 
review  Summer  Seminars  for  College 
Teachers  applications  for  directing 
seminars  in  1993  in  the  field  of  History. 
David  C.  Fisher. 

Advisory-  Committee,  Management  Officer 
(FR  Doc.  92-7463  Filed  3-31-92:  8:45  am] 


N  J  C I E  A  R  n  F  n  'J  I.  A  T  0  i^'  V 
COMMiSrvCN 


Documents  Co   ■  1 
Recordkeeping  ''eqi,  ; 
of  Management  ar:i  B 


i  RcpO'ting  or 
.,i:;iqe'  Revew 


agency:  .Nuclear  Reguiaiory 
Commission. 

ACTION:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  new.  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  NRC  Form  314^-Certificate  of 
Disposition  of  Materials 

3.  The  form  number  if  applicable;  NRC 
Form  314 

4.  How  often  the  collection  is 
required:  The  form  is  submitted  once, 
when  a  licensee  terminates  its  license. 

5.  Who  will  be  required  or  asked  to 
report:  Persons  holding  an  NRC  license 
for  the  possession  and  use  of 
radioactive  byproduct,  source,  or  special 
nuclear  material  who  are  ceasing 
licensed  activities  and  terminating  the 
license. 

6.  An  estimate  of  the  number  of 
responses:  400. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  An  average  of 
0.5  hours  per  response,  for  a  total  of  200 
hours. 

8.  An  indication  of  whether  section 
3504(h),  Public  Law  96-511  applies;  Not 
applicable. 

9.  Abstract:  NT^C  Form  314  furnishes 
information  to  NRC  regarding  transfer  or 
other  disposition  of  radioactive  material 
by  licensees  who  wish  to  terminate  their 
licenses.  The  information  is  used  by 
NRC  as  part  of  the  basis  for  its 
determination  that  the  facility  has  been 
cleared  of  radioactive  material  before 
the  facility  is  released  for  unrestricted 
use. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street.  NW.  (Lower  Level),  Washington. 
DC. 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer, 
Ronald  Minsk.  Paperwork  Reduction 
Project  (3150-0028),  Office  of 
Information  and  Regulatory  Affairs. 


NEOB-3019.  Office  of  Management  and 
Budget.  Washington,  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084.  The  NRC 
Clearance  Officer  is  Brenda  Jo.  Shelton. 
(301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  20th  day 
of  March  1992. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 
[FR  Dor.  92-7485  Filed  3-31-92;  8:45  amj 

BILLING  CCOE  'S9O-0'-M 


Biweekly  Notice  Applications  and 
Amendments  to  Operating 
Licenseslnvolving  No  Significant 
Hazards  Considerations 

1.  Background 

Pursuant  to  Public  Law  (P.L.)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission  or  NRC  staff)  is  publishing 
this  regular  biweekly  notice.  P.L.  97-415 
revised  section  189  of  the  Atomic  Energy 
Act  of  1954.  as  amended  (the  Act),  to 
require  the  Commission  to  publish 
notice  of  any  amendments  issued,  or 
proposed  to  be  issued,  under  a  new 
provision  of  section  189  of  the  Act.  This 
provision  grants  the  Commission  the 
authority  to  issue  and  make  immediately 
effective  any  amendment  to  an 
operating  license  upon  a  determination 
by  the  Commission  that  such 
amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  March  9. 
1992  through  March  20, 1992.  The  last 
biweekly  notice  was  published  on 
March  18, 1992  (57  FR  9435). 

Notice  of  Consideration  of  Issuance  of 

Amendment  to  Faciii!\  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
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margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publicati  in  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  730  a.m.  to  4;15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  P-ablic  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington.  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  May  1.  1992.  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  parly  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 


the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reason* 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectfs)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 


present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Wstfiington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325-6000 
(in  Missouri  l-(800)  342-  6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
R<  ,;i'-!er  notice.  A  copy  of  the  petition 
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should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(l)[i}- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
mspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington,  DC 
20555.  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

Anzona  Public  Ser-ire  Compa.ny.  et  al.. 
Docket  Nos   5TN  50-52a,  STN  50-  529, 
and  STN  5(J-530,  Palo  Verde  Nuclear 
Generating  Station,  I  nit  Nos  1   2.  and  1 
Mancofw  Count\,  .\nzona 

Date  of  amendment  requests: 
February  14. 1992 

Description  of  amendment  requests: 
The  amendments  are  requested  to  allow 
the  implementation  of  the  guidance 
provided  in  NRC  Generic  Letter  89-  01 
wherein  programmatic  controls  for 
.'ddiological  effluents  are  contained  in 
the  technical  specifications  but  the 
details  are  relocated  to  either  the  Offsite 
Dose  Calculation  Manual  or  to  the 
Process  Control  Program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 
Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  will  not; 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
relocating  the  Radiological  Effluent 
Technical  Specifications  (RETS)  to  the 
Offsite  Dose  Calculation  Manual 
(ODCM)  or  the  Process  Control  Program 
(PCP)  is  strictly  an  administrative 
change  that  does  not  reduce  or  modify 
any  existing  safety  requirement  or 
procedure;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
no  new  accident  scenario  is  created  and 
no  previously  evaluated  accident 


scenario  is  changed  by  relocating 
procedural  requirements  from  one 
controlled  document  to  another  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety  because  no 
modification  of  any  plant  structure, 
system,  component  or  operating 
procedure  is  associated  with  this 
administrative  change  so  all  safety 
margins  remain  unchanged. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12  East 
McDowell  Road,  Phoenix.  Arizona  85004 

Attorney  for  licensees:  Nancy  C. 
Loftin.  Esq.,  Corporate  Secretary  and 
Counsel,  Arizona  Public  Service 
Company,  P.O.  Box  53999,  Mail  Station 
9068,  Phoenix,  Arizona  85072-3999 

NRC  Project  Director  Theodore  R. 
Quay 

Carolina  Power  &  Light  Compdn  >   et  al., 
nocket  Nos,  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  LniU  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendments  request- 
February  21. 1992 

Description  of  amendments  request- 
The  proposed  amendments  would  revise 
Technical  Specification  3/4.9.6  to  allow 
use  of  a  new  General  Electric  Company 
Model  NF500  main  hoist  grapple  mast, 
which  replaces  the  existing  Model 
NF400  mast. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  only  accident  previously 
evaluated  that  is  potentially  affected  by  the 
proposed  change  is  the  fuel  handling  accident 
(see  Section  15.7  of  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  for  the  Brunswick 
Steam  Electric  Plant.  Units  1  &  2).  The  drop  of 
a  spent  fuel  assembly  onto  other  spent  fuel 
assemblies  in  either  the  reactor  vessel  or  the 
spent  fuel  pool  storage  racks  is  no  more  likely 
with  the  new  design  of  the  NF500.  Design 
features  of  the  NF500  refueling  mast,  which 
serve  to  protect  against  the  drop  of  a  fuel 
assembly  during  movement  are  not  degraded 
from  those  inherent  to  the  NF400  design. 
Specifically,  it  does  not  degrade  platform 
design  features  such  as  grapple  fail-safe  on 
loss  of  air.  two  independent  fail  safe  brakes, 
and  the  grapple  interlocks,  all  of  which  serve 
to  protect  against  a  fuel  drop  or  fuel  damage 


event.  Therefore,  the  probability  of  rfny 
accident  remains  unchanged- 

The  new  \P'500  mas!  is  desinnod  to  nidtch 
or  exceed  aii  aspects  of  the  N>400  mast  now 
in  use.  Comparison  of  the  NF400  and  NK5(X) 
masts  and  grapples  shows  that  both  the 
operational  functionins  of  the  mast  and 
grapple  and  the  geometry  of  the  grapple  are 
identical.  The  NF500  mast  functions 
identically  to  the  NF400  in  grappling,  lifting, 
moving  and  lowerng  fuel  assfmblies.  The 
platform  structural  mtpsnty  wi!!  not  be 
degraded  by  the  weight  mr,re.T«e.  as  the 
original  design  for  the  pia'firm  was  to  accept 
an  equipment  mast  weiahing  approximately 
1165  pounds  total  1615  pounds  more  than  the 
NF400  mast  or  150  pounds  more  than  the 
NF500  mast).  The  NK5<'X)  is  mnn^  rigid  than 
the  previous  mast  design  and.  therefore,  is 
less  prone  to  mas'  bowing 

The  consequences  of  a  fuel  handling 
accident,  using  the  assumptions  contained  in 
the  BSE?  UFSAR  are  not  changed  and  are 
Independent  of  the  mast  design  m  current 
use.  The  previously  evaluated  maximum  fuel 
assembly  drop  height  (32  feet)  ha'<  not 
changed  by  installing  the  NF50(l  mast  Thus 
the  con.sequences  of  dropping  a  spent  fuel 
assembly  onto  other  spent  fuel  assemblies  in 
either  the  reactor  vessel  or  the  spent  fuel  pool 
storage  racks  are  not  significantly  increased 
by  the  proposed  change. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  No  new  failure  modes  are 
introduced  as  a  result  of  the  proposed 
change.  The  new  NF500  mast  is  designed  to 
match  or  exceed  all  aspects  of  the  \F4<Xi 
mast  now  in  use  and  is  intended  as  an  exact 
replacement  for  the  NF400  mast  Comparison 
of  the  iVF400  and  NT5<X)  masts  and  grapples 
shows  that  both  the  operational  functioning 
of  the  mast  and  grapple  and  the  geometry  of 
the  grapple  are  identical  The  NK500  mast 
functions  identically  to  the  NF400  in 
grappling,  lifting,  moving  and  lowering  fuel 
assemblies.  It  does  not  degrade  platform 
design  features  such  as  grapple  fail-safe  on 
loss  of  air,  two  indepyendent  fail  safe  brakes, 
and  the  grapple  interlocks,  all  of  which  serve 
to  protect  against  a  fuel  drop  or  fuel  damage 
event.  Refueling  platform  stresses  will 
continue  to  be  below  allowables.  The 
platform  structural  integnty  will  not  be 
degraded  by  the  weight  increase,  as  the 
original  design  for  the  platform  was  to  accept 
an  equipment  mast  weighing  approximately 
1165  pounds  total  (615  pounds  more  than  the 
NF400  mast  or  150  pounds  more  than  the 
NF500  mast).  Therefore,  the  proposed 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  Safety  margin  is  established 
through  the  CP&L  safety  analyses  as  reflected 
in  the  Technical  Specifications  and  Bases. 
Design  features  of  the  NF'SOtJ  refueling  mast, 
which  serve  to  protect  against  the  drop  of  a 
fuel  assembly  during  movement  are  not 
degraded  from  those  inherent  to  the  NF400 
design.  The  NF500  mast  functions  identically 
to  the  NF400  in  graoDling,  lifting,  moving,  and 
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lowering  fuel  assemblies.  It  does  not  degrade 
platform  design  features  such  as  grapple  fail- 
safe on  loss  of  air.  two  independent  fail  safe 
brakes,  and  the  grapple  loaded  interlock,  all 
of  which  serve  to  protect  against  a  fuel  drop 
event. 

The  platform  stractural  integrity  will  not  be 
degraded  by  the  weight  increase,  as  the 
original  design  for  the  platform  was  to  accept 
an  equipment  mast  weighing  approximately 
1165  pounds  total  |615  pounds  more  than  the 
NF400  mast  or  150  pounds  more  than  the 
NF500  mast).  The  fuel  grapple  hoist  setpoints 
exist  to  prevent  damage  to  reactor  internals 
I'Ruch  as  the  fuel  support  piece)  caused  by  a 
stuck  bundle  or  similar  anomaly.  These  fuel 
grapple  hoist  setpoints  are  not  required  for 
the  safe  shutdown  of  the  reactor.  The 
proposed  setpomt  changes  allow  for  the 
increased  weight  of  the  new  mast  plus  a 
slight  increase  in  the  margins  associated  with 
establishing  the  setpoints.  No  margins  or 
assumptions  related  to  the  fuel  bundle  drop 
analyses  are  changed,  and  the  NF500  mast 
has  the  same  single  failure  protections  as  the 
old  mast.  Thus  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
'f  safety. 

The  N'RC  staff  has  reviewed  the 
licensees  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  5fl.92(c]  are 
satisfied-  Therefore,  the  N'RC  staff 
proposes  to  determine  that  the 
amend.Tient  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wilmington.  North  Carolina  28403-3297. 

Attorney  for  licensee:  R.  E.  lones. 
General  Counsel.  Carolina  Power  & 
Light  Company.  P.  O  Box  1551,  Raleigh, 
North  Carolina  27602 

NRC  Project  Director:  Elinor  G. 
Adensam 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No,  2, 
Darlington  County,  South  Carohna 

Date  of  amendment  request:  February 
21,  1992 

Description  of  amendment  request: 
The  proposed  change  would  replace  the 
current  fire  protection  license  condition 
with  a  standard  condition  and  delete  the 
fire  protection  Technical  Specifications 
(TS).  This  is  consistent  with  the 
guidance  in  Generic  Letter  86-10. 
Specifically,  the  requested  changes  are: 

Proposed  Change  No.  1 

Replace  the  fire  protection  license 
condition  3.E  with  the  standard  fire 
protection  license  condition  contained  in 
Generic  Letter  86-10. 

Proposed  Change  No.  2 

Delete  fire  protection  TS  3.14, 
including  tables  3.14.1  and  3.14.2,  and 
the  associated  bases.  Delete  the  fire 
protection  system  Surveillance 


Requirements  rr,r,'<i;r.f'd  .r:  TS  4  14 
Delete  TS  1,9,  F:re  Suppressiun  Water 
System. 

Proposed  Change  No.  3 

Delete  the  minimum  fire  brigade 
staffing  requirement.  TS  6.2.3(g)  and  (h), 
and  the  fire  brigade  training  requirement 
of  TS  6.4.2.  Delete  the  reporting 
requirement  of  TS  6.9.3.1(d). 

Proposed  Change  No.  4 

Add  TS  6.5.1.6.6.(j)  for  the  PNSC  to 
review  the  Fire  P*rotection  Program, 
including  program  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  changes  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Change  1  The  existing  condition  requires 
that  the  licensee  comply  with  the  provisions 
of  the  February  28. 1978  Fire  Protection 
Safety  Evaluation  Report  and  supplements 
thereto.  The  revision  of  license  condition  3.E 
will  require  that  all  provisions  of  the  Fire 
Protection  Program  be  maintained  in  effect, 
and  that  changes  in  the  program  may  be 
made  in  accordance  with  the  provisions  of 
10CFR50.59.  The  new  license  condition 
simply  changes  the  criteria  by  which 
Carolina  Power  &  Light  Company  is 
authorized  to  make  changes  to  the  program 
without  prior  .NRG  approval.  The  overall 
objective  of  the  fire  protection  program  and 
license  conditions  [is]  to  ensure  safe 
shutdown  of  the  plant  in  the  event  of  a  fire  is 
preserved.  Therefore,  the  new  license 
conditions  are  consistent  with  the  objective 
of  the  existing  license  conditions  and  NRG 
Generic  Letter  80-10.  Consequently,  these 
changes  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

Change  2  Technical  Specification 
requirements  to  maintain  the  fire  protection 
systems  have  been  replaced  with  the 
requirements  which  appear  in  Section  9.5.1  to 
the  Final  Safety  Analysis  Report  (FSAR). 

TTie  operability  and  surveillance 
requirements  are  being  maintained,  as  stated 
in  the  FSAR,  in  plant  procedures  where 
changes  must  be  evaluated  in  accordance 
with  10CFR50.59.  Changes  to  the  fire 
protection  program  as  described  in  the  FSAR 
and  plant  procedures  may  be  made  only  if  the 
changes  will  not  adversely  affect  the  ability 
to  achieve  and  maintain  safe  shutdown. 

Per  Technical  Specification  6.5.1.6.6(a]  the 
PNSC  performs  an  overview  of  the  procedure 
change  process  to  assure  that  processes  are 
effectively  maintained.  Additionally. 
Technical  Specification  6.5.1.1.1(f)  requires 
that  written  procedures  be  established, 
implemented  and  maintained  covering  the 
fire  protection  program  implementation. 
These  administrative  controls,  along  with  the 
review  and  audit  requirements  of  Technical 
Specifications  6.5.3.2.(d)(7)  and  6.5.4  will 
ensure  that  changes  to  the  operability  and 


surveillance  requirements  are  performed  in 
accordance  with  10CFR50.59  and  will  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  or  adversely 
affect  the  ability  to  achieve  and  maintain 
safe  shutdown.  Therefore,  the  deletion  of 
Technical  Specifications  3.14.1.  3.14.2.  3.14.3. 
3.144,  3.14.5,  3.14.6  and  3.14.7,  and  the 
associated  surveillance  requirements  of 
Technical  Specifications  4.14.1,  4.14.2,  4.14.3. 
4.14.4,  4.14.5,  4.14.6,  4.14.7,  and  4.14.8,  and  the 
placement  of  the  same  operability  and 
surveillance  requirements  in  plant  procedures 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Change  3  Technical  Specification 
requirements  to  maintain  the  Fire  Brigade 
staffing  will  be  replaced  by  the  requirements 
which  are  discussed  in  detail  in  Appendix 
9.5.1B  to  the  FSAR.  This  administrative 
control  will  be  maintained  in  the  FSAR  where 
changes  must  be  evaluated  in  accordance 
with  10CFR50.59. 

Changes  to  the  fire  protection  program  in 
the  FSAR  may  be  made  only  if  the  changes 
will  not  adversely  affect  the  ability  to 
achieve  and  maintain  safe  shutdown.  Per 
Technical  Specifications  [sic]  6.5.1 .6.6(a),  the 
Plant  Nuclear  Safety  Committee  (PNSC)  will 
continue  to  perform  the  overview  of  the 
procedure  change  process  to  assure  that 
processes  are  effectively  maintained. 
Additionally,  Technical  Specification 
6.5.1.1.1(f)  requires  that  written  procedures  be 
established,  implemented  and  maintained 
covering  the  fire  protection  program 
implementation. 

These  established  administrative  controls 
will  ensure  that  changes  to  this  requirement 
are  performed  in  accordance  with  10GFR50.59 
and  will  not  involve  an  increase  in  the 
probability  or  consequences  of  an  accident  or 
adversely  affect  the  ability  to  achieve  and 
maintain  safe  shutdown.  Therefore,  the 
deletion  of  Technical  Specification  6.2.3(g) 
and  (h)  and  6.4.2  and  the  placement  of  the 
same  requirement  into  the  FSAR  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Change  4  Providing  for  PNSC  and  Nuclear 
Assessment  Department  (NAD)  review  of 
changes  to  the  Fire  Protection  Program  is  an 
administrative  function  that  will  maintain 
program  effectiveness. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Change  1  The  new  license  conditions  will 
ensure  that  the  ability  to  achieve  and 
maintain  safe  shutdown  in  the  event  of  a  fire 
is  preserved.  Since  these  new  license 
conditions  are  consistent  with  the  objective 
of  the  old  license  conditions,  these  changes 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  an  accident  previously 
evaluated. 

Change  2  The  requirements  to  maintain 
operability  of  the  detection  instrumentation 
fire  suppression  water  system,  the  fire  water 
preaction  systems,  the  (carbon  dioxide) 
protection  system,  and  the  fire  barrier 
penetrations  and  to  perform  surveillance 
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requirements  to  ensure  operability  of  these 
systems  at^  retained;  these  requirements 
have  simply  been  moved  from  the  Technical 
Specifications  to  the  FSAR.  Plant  procedures 
are  being  developed  from  the  existing 
procedures  that  implement  this  Technical 
Specification  to  provide  specific  instructions 
for  implementing  the  operability  and 
surveillance  requirements.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  will  not  be  created  by  these 
changes. 

Change  3  The  requirement  to  maintain 
minimum  fire  brigade  staffing  and  training  i» 
retained  this  requirement  has  simply  been 
moved  from  the  Technical  Specifications  to 
the  FSAR.  Therefore,  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated  will  not  be 
crated  [sic]  by  this  change. 

Chdnge  4  These  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  change  is 
programmatic  in  nature. 

C  The  proposed  changes  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Change  1  All  modifications  identified  in  the 
NRC's  Safety  Evaluation  Report.  Fire 
Protection  Review,  have  been  dispositioned. 
as  required  by  the  existing  license  conditions. 
Section  9.5.1  to  the  FSAR  documents  Carolina 
Power  &  Light  Company's  compliance  with 
the  fire  protection  program  set  forth  in  the 
Appendix  R  to  10CFR50  [10  CFR  Part  50)  in 
accordance  with  the  requirements  of 
10CFR5O.4a,  all  provisions  of  acceptance  In 
the  existing  license  conditions  have  been 
addressed  and  the  adoption  of  the  proposed 
new  license  condition  simply  changes  the 
criterion  by  which  Carolina  Power  &  Light 
Company  is  authonzed  to  make  changes  to 
the  approved  program.  As  discussed  in  A. 
above,  the  new  license  conditions  are 
consistent  with  the  objective  of  the  existing 
license  conditions. 

Change  2  The  operability  and  surveillance 
requirements  are  being  maintained  in  the 
FSAR  and  plant  procedures  where  changes 
must  be  evaluated  in  accordance  with 
10CFR50.59.  Changes  to  the  fire  protection 
program  in  the  FSAR  and  plant  procedures 
may  be  made  only  if  the  changes  will  not 
adversely  affect  the  ability  to  achieve  and 
maintain  safe  shutdowTi  in  the  event  of  a  fire. 

Additionally,  the  administrative  controls 
discussed  in  item  A  above  will  ensure  that 
changes  to  these  operability  and  surveillance 
requirements  are  performed  in  accordance 
with  10CFR50.59  and  will  not  involve  a 
reduction  in  a  margin  of  safety  or  adversely 
affect  the  ability  to  achieve  and  maintain 
safe  shutdown  in  the  event  of  a  fire. 
Therefore,  the  deletion  of  these  technical 
specifications  and  the  placement  of  the  same 
operability  and  surveillance  requirements 
into  plant  procedures  will  not  involve  a 
8lg.^lficant  reduction  in  the  margin  of  safety. 

Change  3  This  administrative  control  will 
be  maintained  in  the  F5/  R  where  changes 
must  be  evaluated  in  accordance  with 
10CFR50  59.  Changes  to  the  fire  protection 
program  in  the  FSAR  may  be  made  only  if  the 
changes  will  not  adversely  affect  the  ability 
to  achieve  and  maintain  safe  shutdown  in  the 


event  of  a  fire.  Additionally,  the  established 
administrative  controls  discussed  in  item  A 
above  will  ensure  that  changes  to  this 
requirement  are  performed  in  accordance 
with  10CFR50.59  and  will  not  involve  a 
reduction  in  the  margin  of  safety  or  adversely 
affect  the  abihiy  to  achieve  and  maintain 
safe  shutdown  in  the  event  of  a  fire. 
Therefore,  the  deletion  of  this  technical 
specification  and  the  placement  of  the  same 
operability  and  surveillance  requirements 
into  the  FSAR  will  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Change  4  The  proposed  changes  will  not 
involve  a  reduction  in  the  margin  of  safety. 
The  10CFR50.59  process  will  ensure  that 
PNSC  and  NAD  oversight  of  changes  in  the 
Fire  Protection  Program  is  maintained. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
view,  it  appears  that  the  three  standards 
of  10  CFR  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library. 
Home  and  Fifth  Avenues.  Hartsville. 
South  Carolina  29535 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  P.  O.  Box  1551,  Raleigh. 
North  Carolina  27602 

^'RC  Project  Director  Elinor  G. 
Adensam 

Carolina  Power  k  Light  Company.  «t  al.. 
Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  February 
7,1992 

Description  of  amendment  request: 
The  proposed  amendment  revises  the 
Operating  License  to  allow  the  use  of 
alternate  steam  generator  tube  pluming 
criteria  for  the  portion  of  the  steam 
generator  tubes  within  the  tube  sheeL 
Specifically,  the  Technical  Specification 
Surveillance  Requirement  4.4.5  would  be 
amended  to  include  an  F*  distance 
within  the  tube  sheet  below  which 
indications  of  degradation  would  have 
no  impact  on  the  determination  of 
integrity  of  a  steam  generator  tube.  The 
result  would  be  that  the  steam  generator 
tubes  with  degradation  below  the  F* 
distance  in  the  tube  sheet  region  would 
not  require  repair  or  plugging. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


Based  on  the  deterrr.iriHtion  nf  r^quirs-d 
engagement  length  and  accpptdhie  stress 
levels,  the  probability  of  a  postulated  tube 
rupture  previously  evaluated  is  not  increased 
by  the  jise  of  the  alternate  plugging  criteria. 
The  criteria  have  been  demonstrated  to  result 
in  tube  integrity  considerations 
commensurate  with  Regulatory  Guide  1  121 
criteria  both  analytically  (tube  preload)  and 
empirically  (tube  pullout  and  leakage  proof 
testing.)  The  use  of  the  criteria  does  not 
represent  a  modification  of  any  other  portion 
of  the  pressure  boundary  for  the  steam 
generator,  or  any  other  component;  nor  alter 
the  function  of  the  steam  generator,  or  any 
other  component.  Therefore  the  use  of  the 
criteria  will  not  increase  the  probability  of  a 
previously  analyzed  accident. 

The  accidents  of  interest  are  steam 
generator  tube  rupture,  large  break  LOCA 
and  steam  Une  break.  The  use  of  the  criteria 
dues  not  alter  any  operational  or  postulated 
accident  condition  loadings  on  the  steam 
generator.  TTie  only  hypothetical 
consequence  which  could  be  caused  by  the 
use  of  the  criteria  would  be  leakage  between 
the  primary  to  secondary  systems.  Such 
leakage  is  not  expected.  Any  leakage  from 
the  secondary  side  to  the  primary  side  would 
not  be  expected  to  alter  the  analysis  of  a 
large  break  LOCA.  Use  of  the  alternate 
plugging  criteria  could  not  result  in  the 
consequences  of  a  hypothetical  tube  rupture 
accident  more  severe  than  the  anahTied  case 
of  a  double  ended  guillotine  break  of  the 
tube.  The  consequences  of  normal  operation 
or  a  postulated  steam  line  break  with  leaking 
tubes  are  bounded  by  previous  analyses. 
Therefore,  use  of  the  alternate  plugging 
criteria  will  not  result  in  an  increase  in  the 
consequences  of  a  previously  analyzed 
accident 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  use  of  the  F*  criteria  will  not 
affect  any  other  portion  of  the  steam 
generator  or  other  component.  Use  of  the  F' 
criteria  does  not  charxge  the  operating 
conditions  or  function  of  the  steam  generator 
or  any  other  component  in  the  plant.  No  other 
component  or  system  connecting  with  the 
steam  generator  could  be  adversely  affected 
by  the  use  of  the  criteria. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  use  of  alternate  plugging  cnteria  has 
been  demonstrated  to  maintain  the  intpgnty 
of  the  tube  bundle  commensurate  with  the 
requirements  of  Regulatory  Guide  1.121  for 
indications  in  the  free  span  of  lubes  and  the 
integrity  of  the  primary  to  seconda.'y  pre.ssure 
boundary  under  normal  and  postulated 
accident  conditions.  Acceptable  tube 
degradation  is  any  degradation  in  the 
lubesheet  more  than  the  F*  distance  below 
the  bottom  of  the  roll  transition  or  the  top  of 
the  tubesheet,  whichever  is  lower  in 
elevatiorv  The  safety  factors  u<M>d  m  the 
determination  of  the  F'  d^stan.-p  are 
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consistent  with  the  saft'ty  factors  in  the 
ASME  Boiler  find  Prf-s.sure  Vessel  Code  used 
in  steam  generator  design.  The  F*  distance 
has  been  verified  by  testing  to  be  greater 
than  the  length  of  roll  expansion  required  to 
preclude  significant  leakage  during  normal 
and  postulated  accident  conditions. 

Implementation  of  the  tubesheet  region 
alternate  plugging  criterion  will  decrease  the 
number  of  tubes  which  must  be  taken  out  of 
service  with  tube  plugs  or  repaired  with 
sleeves.  Both  plugs  and  sleeves  reduce  the 
RCS  fiow  margin:  thus  implementation  of  the 
alternate  plugging  criteria  will  maintain  the 
margin  of  flow  that  would  otherwise  be 
reduced  in  the  event  of  increased  plugging  or 
sleeving. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Libran,',  1930  Clark  Avenue,  Raleigh. 
North  Carolina  27605. 

Attorney  for  licensee:  R.  E.  Junes, 
General  Counsel.  Carolina  Power  h 
Light  Company.  P.  O.  Box  1551.  Raieigh, 
North  Carolina  27G02 

NRC  Prtyect  Director:  Elinor  G. 
\den.sam 

Carolina  Power  &  Light  Company,  et  aU 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1.  Wake  and 
Chatham  Counties.  North  Carolina 

Date  of  amendment  request  Februarv 
27. 1992 

D'^scnption  of  amendment  reque<;t 
i'he  proposed  Technical  Specifications 
and  Bases  change  amendment  would 
modify  the  auxiliary  feedwater  system 
Surveillance  Requirement  4. "1,2  1  and 
Bases  section  B  3/4.7.1.2  to  add  full  flow 
surveillance  test  capability  for  both  the 
motor-driven  and  turbine-  driven  AFW 
pumps,  provide  consistent  motor-driven 
and  turbine-dnvpn  AF^^'  pump 
surveillance  test  acceptance  criteria. 
acknowledge  a  revised  AFW'  design 
flow,  and  provide  consistent  application 
of  and  reference  to  the  non-applicability 
of  Technical  Spec'fication  4.0.4  for  the 
turbine-driven  AFW  pump. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50Pl(al.  the 
licensee  has  proviaed  us  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  pn'scnted 
below: 

1.  The  proposed  rtmc!;..;:Tn'tT  :ii'es  not 
involve  8  significant  increase  in  ihc 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Thp  proposed  changes  rev',s(  only  the 
surveillance  requirements  and  Bases 


description  associated  with  the  motor-driven 
and  turbine-dnven  AFW  pumps.  No  safety- 
related  equipment,  safety  function  or  plant 
operations  will  be  altered  as  a  result  of  these 
proposed  changes.  The  revisions  do  not 
change  the  function,  materials,  or 
construction  standards  applicable  to  the 
AFW  pumps. 

Incorp>oration  of  1)  an  optional  full  flow 
test  acceptance  criteria  [sic],  2)  consistency 
of  acceptance  criteria  and  3)  uniform 
reference  to  Specification  4.0.4  provides 
additional  testing  latitude  of  a  quality  and 
nature  equivalent  to  the  existing  surveillance 
requirements  for  the  mini-flow  tests  as  well 
as  consistency  within  the  AFW  Surveillance 
(sic)  cnteria.  These  changes  have  no  affect 
[sic]  on  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  incorporation  of  the  revised 
design  basis  How  of  430  gpm  into  the  Bases 
and  as  the  acceptance  flow  criterion  in  the 
full  flow  test  cxjntinues  to  ensure  that  each 
AFW  pump  is  capable  of  delivering  a  total 
feedwater  flow  at  sufficient  pressure  to  the 
entrance  of  the  steam  generators.  This 
capacity  continues  to  be  sufficient  to  ensure 
that  feedwater  flow  is  available  to  remove 
decay  heat  and  reduce  the  Reactor  Coolant 
System  temperature  to  less  than  350*F  when 
the  Residual  Heat  Removal  System  may  be 
placed  into  operation.  The  lower  design  flow 
IS  acceptable  based  on  reanalysis  of  FSAR 
Chapter  15  accident  Scenarios  (sic). 

Therefore,  the  described  changes  would 
have  no  impact  on  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated 

The  proposed  chanjst  revises  the 
surveillance  requirements  associated  with 
the  motor-driven  and  turbine-driven  AfTV 
pomps  No  safety-related  equipment,  safety 
function  or  plant  operations  will  be  altered  at 
a  result  of  this  proposed  change.  The  revision 
does  nut  change  the  function,  materials,  or 
construction  standards  applicable  to  the 
AFW  pumps. 

Incorporation  of  1)  an  optional  full  flow 
test  acceptance  criteria,  2)  consistency  of 
acceptance  criteria  and  3)  uniform  reference 
to  Specification  ...  4  0  4  provides  additional 
testing  lattitude  (sic]  of  a  quality  and  nature 
equivalent  to  the  exisUng  surveillance 
requirements  for  the  mini-flow  tests  as  well 
as  consistency  within  the  AFW  Surveillance 
criteria.  These  changes  have  no  affect  (sic) 
(on)  the  possibility  of  creating  a  new  or 
different  accident  from  any  accident 
previously  evaluated. 

The  proposed  incorporation  of  the  revised 
design  basis  flow  of  430  gpm  into  the  Bases 
and  as  the  acceptance  flow  criterion  in  the 
full  flow  test  continues  to  ensure  that  each 
AFW  pump  is  capable  of  delivering  a  total 
feedwater  flow  at  sufficient  pressure  to  the 
entrance  of  the  steam  generators.  This 
capacity  continues  to  be  sufficient  to  ensure 
that  feedwater  flow  is  available  to  remove 
decay  beat  and  reduce  the  Reactor  Coolant 
System  temperature  to  less  than  350*F  when 
the  Residual  Heat  RemovHl  System  may  be 
plaMd  into  operation.  l"he  lower  design  flow 


Is  acceptable  based  on  reanalysis  of  FSAR 
Chapter  15  accident  Scenarios  (sic). 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  change  revises  the 
surveillance  requirements  associated  with 
the  motor-driven  and  turbine-driven  AFW 
pumps.  No  safety-related  equipment,  safely 
function  or  plant  operations  will  be  altered  as 
a  result  of  this  proposed  change.  The  revision 
does  not  change  the  function,  materials,  or 
construction  standards  applicable  to  the 
AFW  pumps. 

Incorporation  of  1)  an  optional  full  flow 
test  acceptance  criteria.  2)  consistency  of 
acceptance  criteria  and  3)  uniform  reference 
to  Specification  ...  4.0. 4  provides  additional 
testing  lattitude  (sic)  of  a  quality  and  nature 
equivalent  to  the  existing  sun'eillance 
requirements  for  the  mini-flow  tests  as  well 
as  consistency  within  the  AFW  Surveillance 
(sic]  criteria.  These  changes  have  no  affect 
(sic)  on  the  margin  of  safety. 

The  proposed  incorporation  of  the  revised 
design  basis  flow  of  430  gpm  into  the  Bases 
and  as  the  acceptance  flow  criterion  in  the 
full  fiow  test  continues  to  ensure  that  each 
AFW  pump  is  capable  of  delivering  a  total 
feedwater  flow  at  sufficient  pressure  to  the 
entrance  of  the  steam  generators.  This 
capacity  continues  to  be  sufficient  to  ensure 
that  feedwater  flow  is  available  to  remove 
decay  heat  and  reduce  the  Reactor  Coolant 
System  temperature  to  less  than  350T  when 
the  Residual  Heat  Removal  System  may  be 
placed  into  operation.  The  lower  design  flow 
is  acceptable  based  on  reanalysis  of  FSAR 
Chapter  15  accident  Scenarios  (sic). 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue.  Raleigh, 
North  Carolina  27605. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel  Carolina  Power  A 
Light  Company.  P.  O.  Box  1551.  Raleigh. 
North  Carolina  27602 

NRC  Project  Director  Elinor  G. 
Adensam 

Conrw'i  !i(  i,i'i  '(ariVr.    \  ixmic  Power 
Compan>    i  im  kel  .\o.  30-213,  liaddam 
.Nt'ik  Plani,  Middlesex  County. 
Connecticut 

Date  of  amendment  request:  February 
28.1992 
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Description  of  amendment  request 
The  proposed  amendment  will  revise  the 
visual  inspection  surveillance 
requirements  in  Technical  Specification 
(TS)  4.7.4.a,  "Snubbers"  and  acceptance 
criteria  in  TS  4.7.4.b  associated  with  the 
snubbers.  In  addition,  the  TS  will  be 
relettered  from  4.7.4.C,  d,  e,  and  f  to 
4  7.4.d,  e,  f.  and  g  respectively. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  proposed  changes  incorporate  the 
alternate  schedule  for  visual  inspection  of  the 
snubbers  recommended  by  the  NRC  in  GL  90- 
09.  As  determined  by  the  staff,  this  alternate 
schedule  for  visual  inspections  maintains  the 
same  confidence  level  as  the  existing 
schedule.  In  addition,  the  ACTIONS  required 
by  the  existing  technical  specifications  as  a 
result  of  finding  snubbers  inoperable  remain 
the  same.  The  change  to  the  Technical 
Specification  Index  has  no  impact  on  the 
consequences  or  the  probability  of  an 
accident  previously  analyzed.  Therefore,  the 
proposed  changes  do  not  affect  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  changes  do  not  affect  any 
plant  operations,  the  potential  for  an 
unanalyzed  accident  is  not  created,  and  no 
new  failure  modes  are  introduced.  The 
proposed  changes  will  not  affect  the 
operability  of  the  snubbers  to  perform  their 
intended  function  during  normal  or  accident 
conditions. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

As  stated  in  GL  9(H)9,  the  alternate 
schedule  for  visual  inspections  maintains  the 
same  confidence  level  as  the  existing 
schedule.  In  addition,  the  proposed  changes 
do  not  affect  any  of  the  Actions  specified  in 
technical  specifications  which  result  from 
identification  of  inoperable  snubbers. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day.  Berry  &  Howard, 
Counselors  at  Law.  City  Place,  Hartford, 
Connecticut  06103-3499. 


NRC  Project  Director:  John  F.  Stolz 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213.  Haddam 
Neck  Plant,  Middlesex  County. 
Connecticut,  and  Northeast  Nuclear 
Energy  Company,  Docket  Nos.  50-243, 
50-336.  and  50-423,  Millstone  Nu(  Ipar 
Power  Station,  Unit  Nos.  1,  2  and  3  \pw 
London  County,  Connecticut 

Date  of  amendment  request:  February 
25, 1992,  as  supplemented  March  18, 
1992 

Description  of  amendment  request: 
The  proposed  amendment  will  revise  the 
Technical  Specifications,  Administrative 
Controls  (Section  6)  for  the  Haddam 
Neck  Plant  and  the  Millstone  Nuclear 
Power  Station,  Unit  Nos.  1.  2,  and  3.  The 
proposed  changes  are  the  following: 

(1)  Administrative  title  changes  for 
existing  station  personnel,  consolidate 
officer  responsibilities  to  the  Executive 
Vice  President  -  Nuclear,  or  change 
"chairman"  to  "chairperson"  throughout 
Section  6. 

(2)  (Section  6.4  -  Training) 
Changes  were  made  for  consistency 

such  as  recognizing  specific 
responsibilities  of  the  Director  Nuclear 
Training 

(3)  (Section  6.5.1.2-PORC 
Composition,  Millstone,  Units  1.2,3) 

Besides  simple  title  changes, 
membership  reflects  an  appropriate 
level  of  radiation  protection  and 
chemistry  expertise  from  the  Unit 
Services  organization.  Special 
membership  qualifications  for  the  Staff 
Engineer  were  dropped  (for  uniformity). 
In  any  case,  the  Staff  Engineer  is  an 
extra  member  beyond  the  list  specified 
in  Standard  Technical  Specifications. 

(4)  (Section  6.5.1.6--PORC 
Responsibilities,  Millstone,  Units  1,2,3) 

(Section  6.5.1.7~PORC  Authority, 
Haddam  Neck) 

(Section  6.5.2.6-SORC 
Responsibilities,  Millstone,  Units  1,2,3) 

The  requirements  for  written 
determinations  are  clarified  to  specify 
the  requirements  of  10  CFR  50.59  and  10 
CFR  50.91  determinations  for  applicable 
items  listed. 

(5)  (Section  6.5.2.1~SORC 
Composition.  Millstone,  Units  1.2.3) 

SORC  membership  is  expanded  to 
include  both  the  Unit  Services  Director 
and  the  Site  Services  Director.  These 
two  positions  resulted  from  dividing 
responsibilities  for  the  previous  Station 
Services  Superintendent,  who  was  a 
designated  SORC  member. 

(6)  (Section  6.5.2.5-Quorum, 
Millstone,  Units  1,2,3) 

Change  TS  6.5.2.5  to  increase  Quorum 
from  4  to  5  members. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  reqiured  by  10  CFR  50,91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

The  changes  will  have  no  adverse  effect  on 
limiting  condition  for  operation  or  the 
surveillance  requirements. 

No  design  basis  accidents  are  affected  by 
these  changes.  Therefore,  there  is  no  impart 
on  the  probability  of  occurrence  or  the 
consequences  of  any  design  basis  events.  No 
safety  systems  are  adversely  affected  by  the 
change.  No  failure  modes  associated  with  the 
changes  are  identified.  Previous  analyzed 
accidents  are  not  affected.  The  changes  are 
administrative  and  editorial  in  nature  to 
refiect  accumulated  organizational  changes 
and  to  provide  consistency  among  the 
Millstone  Units'  Technical  Specifications  and 
the  Haddam  Neck  Plant. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated 

Since  there  are  no  changes  in  the  way  the 
plant  is  operated,  the  potential  for  an 
unanalyzed  accident  is  not  created.  There  is 
no  impact  on  plant  response  to  the  point 
where  it  can  be  considered  a  new  accident, 
and  no  new  failure  modes  are  introduced. 
These  administrative  and  editorial  changes 
clearly  have  no  impact  on  safety  limits  or 
design  basis  accidents  and  they  have  no 
potential  to  create  a  new  or  unanalyzed 
event. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety 

The  change  does  not  directly  affect  any 
protective  boundaries  nor  does  it  impact  the 
safety  limits  for  the  boundary.  There  are  no 
adverse  impacts  on  the  protective 
boundaries,  safety  limits,  or  margins  to 
safety.  Since  there  is  no  margin  of  safety 
defined  for  Section  6  Technical 
Specifications,  there  can  be  no  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike.  Norwich, 
Connecticut  06360  (Millstone  1.2,3): 
Russell  Library,  123  Broad  Street, 
Middletown,  Connecticut  06457 
(Haddam  Neck). 

Attorney  for  licensee:  Gerakl  Garfield, 
Esquire,  Day,  Berry  &  Howard.  City 
Place,  Hartford,  Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 


Duquesne  Light  Company.  Docket  No. 
50-412,  Beaver  Valley  Power  Station, 
Unit  No.  2,  Shippingport,  Pennsylvania 

Date  of  amendment  request:  Januarj 
21.  1992 

Description  of  amendment  request: 
The  proposed  amendment  would  modify 
Tables  3,3-13  and  4.3-13  which  specify 
operability  requirements  and 
surveiUance  requirements  respectively 
for  radioactive  gaseous  effluent 
monitoring  instrumentation  Sperifiraily, 
the  amendment  would  delete  the 
apphcabie  requirements  for  gaseous 
effluent  monitors  2RMQ-RQ-301,  2R.\1Q 
RQ-  303,  and  2HVL-RQ112. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  N'RC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
N'RC  staffs  re\-iew  is  presented  below. 

A.  The  changes  do  not  involve  a 
Significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because 
the  proposed  changes  merely  delete 
operability  and  surveillance 
requirements  for  instruments  that  are 
not  used  to  perform  any  safety-related 
function,  and  are  not  used  to  assess 
plant  conditions  during  or  fcHowing  an 
accident.  .'Additionally,  no  credit  is  taken 
for  these  m.onitors  in  mitigating  the 
consequences  of  an  accident. 

B.  The  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
the  instruments  are  not  used  to  perform 
any  safety-related  function.  The 
associated  effluent  pathways  are  not 
capable  of  releasing  radioactivity  in 
excess  of  prescribed  limits. 

C.  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because 
system  design  maximum  flows  are  used 
to  estimate  offsite  doses  from  these 
pathways  in  lieu  of  the  measured 
process  flows.  There  would  be  no 
change  to  the  calculated  offsite  doses 
from  the  associated  pathways. 

Based  on  this  review,  it  appears  that 
the  three  criteria  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklm  Avenue.  Aliquippa. 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esquire,  Jay  E.  Silberg, 
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Esquire,  Shaw  Pittman,  Putts  !k 
Trowbrdgp,  2300  N  Street,  .NW., 
UdshmgtDn.  DC  20037. 

Duquesne  light  Compan\    et  a!  . 
Dockets  No8  50-334  and  50-412   Hea\pr 
Valle\  Power  Station,  Tnil  .No   ",  and 
I'nit  No.  2.  Shippmgport.  Penns\lvania 

Date  of  umenunwnt  request:  April  22, 
1990  (published  June  27. 1990,  55  FR 
26283)  as  superseded  by  application 
dated  January  21,  1992 

Description  of  amendment  request 
The  proposed  amendments  would 
modify  Appendix  A  Technical 
Specifications  for  Unit  1  and  Unit  2  by 
(a)  deleting  Table  3.6-1,  Containment 
Penetrations,  (b)  rewording  Definition 
1.8,  Containment  Integrity,  and 
Specifications  3.6.1.1.  3.6.1.2,  3.6.3.1  and 
3.9.4  relating  to  containment  integrity, 
containment  leakage,  containment 
isolation  valves,  and  containment 
building  penetrations  respectively  to 
account  for  the  deletion  of  Table  3.6-1, 
and  (c)  correcting  terminology  by 
replacing  the  word  door  with  hatch  in 
Specification  3.9.4. a. 

The  proposed  amendment  for  Unit  1 
also  would  modify  Table  3.3-5. 
Fr.gmeered  Safety  Features  Response 
Times,  by  changing  the  feedwater 
isolation  response  time  to  reflect  total 
isolation  times  for  the  main  feedwater 
regulating  valve  and  bypass  feedwater 
regulating  valve.  Certain  other  changes 
to  Table  3.3-5  of  an  editorial  nature  also 
are  proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  beiow. 

A.  The  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1)).  The 
deletion  of  Table  3.6-1  and  revisions  to 
Definition  18  and  Specifications  3.6.3.1, 
3.6.1.2.3.6.3.1,  and  3.9.4  would  be  in 
accordance  with  the  recommendations 
of  Generic  Letter  91  -08.  The  revisions  to 
the  specifications  would  address  the 
operability  of  containment  isolation 
valves  that  are  otherwise  addressed  in 
Table  3.6-1.  The  change  in  terminology 
proposed  for  Specification  3.9.4  merely 
would  correct  the  terminology  to  be 
consistent  with  that  used  in  the  facihty 
and  in  other  documents.  The  proposed 
changes  to  Table  3.3-5  (Unit  1  only) 
would  incorporate  isolation  times  that 
are  consistent  with  the  most  recent 
analysis  of  the  main  steamline  break 
event  and  to  reflect  recent  plant  system 


modifications.  The  editorial  changes 
merely  would  correct  errors  and  would 
not  alter  requirements. 

B.  The  changes  do  not  create  the 
possibihty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  becaus" 
operability  requirements  for  the 
containment  isolation  valves  would  be 
retained  by  Specification  3.6.3.1.  The 
changes  do  not  affect  the  manner  by 
which  the  facility  is  operated  and  do  not 
require  any  change  to  facility  equipment 
or  features  which  affect  the  operational 
characteristics  of  the  facility. 

C.  The  changes  do  not  involve  a 
significant  reduction  in  a  margin 
ofsafety  (10  CFR  50.92(c)(3))  because  tlie 
proposed  changes  do  not  reduce  the 
operability  requirements  of  the 
containment  isolation  valves,  change 
functional  test  requirements,  or  affect 
the  manner  by  which  the  facility  is 
operated  or  involve  changes  to 
equipment  or  features  which  affect  the 
operational  characteristics  of  the 
facility. 

Based  on  this  review,  it  appears  that 
the  three  atandards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue.  Aliquippa. 
Pennsylvania  ISOQl. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esquire.  Jay  E.  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  N.W., 
Washington,  D.C  20037. 

NRC  Project  Director  John  F.  Stoli 

Florida  Power  Corpora  t  i  ( >n  f ^f  al ., 

Docket  Na  50-302,  Cr>At.    Vner  Unit 
No.  3  Nuflf-ar  (.fnc'H'i.ny;  C'l.-nt,  Citrus 
County,  Flurida 

Date  of  amendment  request:  June  20, 
1991,  as  supplemented  December  19. 
1991  and  January  28,  1992. 

DescripUon  of  amendment  request 
The  proposed  amendment  would 
provide  an  alternate  method  for 
determining  the  intervals  for  the  visual 
inspection  of  snubbers.  The  proposed 
alternative  method  is  consistent  with 
guidance  provided  by  Generic  Letter 
(GL)  90-09,  "AJtemative  Requirements 
for  Snubber  Visual  Inspection  Intervals 
and  Corrective  Action." 

Current  Technical  Specification  (TSJ 
4.7.9.1(a)  would  be  replaced  by  new 
specifications  a.  b  and  c  regarding 
Inspection  Types.  Visual  Inspections 
and  Visual  Inspection  Acceptance 
Criteria,  respectively.  Table  4.7-4  would 
be  revised  to  incorporate  the  method 
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suggested  in  the  GL  for  determining 
visual  inspection  intervals.  Current  TS 
4  7.9.1(b)  does  not  apply  to  the  Crystal 
River  Unit  3  snubber  system  and  would 
therefore  be  deleted.  Finally,  current  TS 
4  7.9.1(c)  would  be  relocated  to  TS 
4  7.9.1(d). 

This  amendment  was  originally 
noticed  in  the  Federal  Register  on  July 
24. 1991  (56  FR  33956).  However,  in  the 
December  12, 1991  letter,  the  licensee 
revised  the  original  no  significant 
hazard  consideration  evaluation  to 
delete  the  analysis  supporting  the 
functional  testing  changes.  Due  to  this 
revision,  the  staff  has  determined  that 
the  amendment  should  be  renoticed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  The  proposed  change  will  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  existing  snubber 
operability  requirements  will  remain  intact. 
The  operability  continues  to  be  demonstrated 
by  visual  and  functional  testing.  The 
ftinctional  testing  will  continue  to  be 
performed  in  accordance  with  established 
Technical  Specification  and  ASME  Section  XI 
requirements.  Visual  inspections  will  provide 
additional  confidence  in  snubber  operability. 

2.  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  change  will  not  alter 
plant  configuration  or  change  parameters 
governing  normal  plant  operation.  Snubber 
operability  will  continue  to  be  maintained  by 
visual  and  functional  testing. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  to  the  margin  of  safety 
because  the  snubber  system  will  continue  to 
be  fully  capable  of  performing  its  intended 
safety  function.  The  alternate  visual 
inspection  schedule  maintains  the  same 
confidence  level  of  snubber  operability  as  the 
existing  schedule. 

The  NRC  staff  has  reviewed  the 
licensees  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street.  Crystal  River,  Florida 
32629 

Attorney  for  licensee:  A.  H.  Stephens, 
General  Counsel,  Florida  Power 
Corporation,  MAC  -  A5D.  P.  O.  Box 
14042,  St.  Petersburg,  Florida  33733 

A'/JC  Project  Director:  Herbert  N. 
Berkow 


Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant.  Citrus 
County,  Florida 

Date  of  amendment  request:  August 
15. 1991 

Description  of  amendment  request- 
The  proposed  amendment  would  add  a 
new  action  to  the  containment  air  lock 
Technical  Specification  (TS)  3.6.1.3  and 
a  note  to  TS  4.6.1.3.  The  action  item 
would  provide  compensatory  measures 
in  the  event  an  air  lock  interlock 
mechanism  is  inoperable  and  correct  an 
inconsistency  between  the  containment 
isolation  valve  and  containment  air  lock 
TS.  A  note  would  also  be  added  which 
would  allow  entry  and  exit  through  the 
affected  air  lock  for  personnel  safety 
reasons. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

FPC  concludes  this  change  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated  because  the  proposed 
additional  action  has  no  influence  or  impact 
on  the  probability  of  a  Design  Basis  Accident 
(DBA)  occurrence. 

The  proposed  Action  provides  appropriate 
compensatory  measures  in  the  event  an  air 
lock  interlock  mechanism  is  inoperable.  This 
Action  was  developed  considering  the  safety 
significance  of  the  condition  and  the  potential 
compliance  problems  associated  with  the 
current  (Tjechnical  [Sjptfcification.  The 
proposed  Action  also  corrects  an 
inconsistency  between  specifications. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  the  proposed 
new  Action  has  no  influence  (or)  impact  [on), 
nor  does  it  contribute  to(,)  the  probability  or 
consequences  of  an  accident. 

The  proposed  Action  was  developed 
considering  the  safety  significance  of  the 
condition  and  the  potential  compliance 
problems  associated  with  the  current 
[Tjechnical  (Sjpecification.  This  Action 
compensates  for  the  interlock  mechanism 
being  inoperable  by  precluding  any  situation 
where  the  interlock  would  be  required  to 
operate. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety  because  the  margin  of  safety 
presently  provided  by  current  Technical 
Specifications  remains  unchanged. 

This  proposed  Action  requires  [locking 
closed]  a  minimum  of  one  operable  door  in 
the  affected  air  lock.  This  Action 
compensates  for  the  interlock  mechanism 
being  inoperable  by  precluding  any  situation 
where  the  interlock  would  be  required  to 
operate.  This  is  accomplished  by 
administrative  controls  instead  of  the  design 
feature  of  the  interlock. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 


review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street.  Crystal  River,  Florida 
32629 

Attorney  for  licensee:  A.  H.  Stephens, 
General  Counsel,  Florida  Power 
Corporation,  MAC  -  A5D.  P.  O.  Box 
14042,  St.  Petersburg,  Florida  33733 

NRC  Project  Director:  Herbert  N. 
Berkow 

Florida  Power  Corporation,  et  al, 
Docket  Nn.  50-302,  Crystal  River  I'nit 
.No.  3  .Nuclear  Generating  Plant,  Gurus 
County,  Florida 

Date  of  amendment  request:  January 
23, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
the  Radiological  Effluent  Technical 
Specifications  (RETS)  requirements  from 
the  Technical  Specifications  (TS)  and 
relocate  them  to  the  Offsite  Dose 
Calculation  Manual  (ODCM)  end  the 
Process  Control  Program  (PCP).  This 
change  is  in  accordance  with  the 
guidance  provided  in  Generic  Letter  89- 
01.  "Implementation  of  Programmatic 
Controls  for  Radiological  Effluent 
Technical  Specifications  in  the 
Administrative  Controls  Section  of  the 
Technical  Specifications  and  Relocation 
of  Procedural  Details  of  RETS  to  the 
ODCM  or  the  PCP".  dated  January  31, 
1989. 

Specifically,  this  request  (1) 
incorporates  programmatic  controls  in 
the  Administrative  Controls  Section  of 
the  TS  that  satisfy  the  requirements  of 
10  CFR  20.106,  40  CFR  Part  190, 10  CFR 
50.36a.  and  Appendix  I  to  10  CFR  Part 
50,  (2)  relocates  the  current 
specifications  involving  radioactive 
effluent  monitoring  instrumentation,  the 
control  of  liquid  and  gaseous  effluents, 
equipment  requirements  for  liquid  and 
gaseous  effluents,  radiological 
environmental  monitoring,  and 
radiological  reporting  details  from  the 
TS  to  the  ODCM,  (3)  relocates  the 
definition  of  solidification  and  the 
current  specifications  on  solid 
radioactive  wastes  to  the  PCP,  (4) 
simplifies  the  associated  reporting 
requirements.  (5)  simplifies  the 
administrative  controls  for  changes  to 
the  ODCM  and  PCP.  (6)  adds  record 
retention  requirements  for  changes  to 
the  ODCM  and  PCP,  and  (7)  updates  the 
definitions  of  the  ODCM  and  PCP 
consistent  with  these  changes. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated.  This 
change  is  administrative  in  nature  since  the 
existing  RETS  requirements  will  be  relocated 
to  the  ODCM  and  PCP  and  will  be  controlled 
by  the  requirements  stipulated  in  the 
Administrative  Section  of  the  Technical 
Specifications.  Therefore,  the  probability  of 
occurrence  is  not  increased  and  the 
consequences  of  previously  evaluated 
accidents  is  not  affected. 

2.  Operation  of  the  facility  with  the 
proposed  amendment  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  As  stated  above,  the  requirements 
of  RETS  will  be  incorporated  into  the  ODCM 
and  PCP  with  specific  administrative  controls 
remaining  in  the  Technical  Specifications  and 
...  this  change  is  administrative  in  nature  and 
is  consistent  with  the  guidance  provided  in 
Generic  Letter  89-01. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  These  changes  do  not  reduce  the 
margin  of  safety  as  the  existing  requirements 
will  be  maintained  as  part  of  the  ODCM  and 
PCP  and  will  provide  for  adequate  control 
over  radioactive  effluent  releases,  solid 
waste  management,  and  radiological 
environmental  monitoring  activities. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library.  8619 
W.  Crystal  Street.  Crystal  River,  Florida 
32629 

Attorney  for  licensee:  A.  H.  Stephens, 
General  Counsel.  Florida  Power 
Corporation.  MAC  -  A5D.  P.  O.  Box 
14042,  St.  Petersburg,  Florida  33733 

NRC  Project  Director:  Herbert  N. 
Berkow 
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Florirfti  P{u\e[  Corporation,  et  al., 
Rocket  No.  50-302,  Crjstal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  amendment  request:  February 
13. 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  fuel  assembly  description  in 
Technical  Specification  5.3.1.  The 
change  would  allow  replacement  of 


defective  fuel  rods  with  stainless  steel 
filler  rods  in  the  B&W  Fuel  Company 
Mark  B  fuel  assemblies. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

[The  proposed  changes  will  not;] 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  probability 
of  any  accident  which  is  presently  evaluated 
is  independent  of  the  fuel  design  or  assembly 
configuration.  Therefore,  no  accident 
initiators  or  assumptions  are  affected.  The 
core  performance  and  accident  response  will 
be  bounded  by  the  cycle-  specific  reload 
analysisf]  [T]his  will  assure  that  there  is  no 
adverse  effect  on  the  radiological 
consequences  of  previously  evaluated 
accidents. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  the  modified 
fuel  assemblies  will  meet  fuel  assembly 
design  specifications.  Although  this  proposed 
change  would  allow  modifications  to  fuel 
assemblies,  the  effects  of  such  modifications 
would  not  lead  to  the  initiation  of  a  new  or 
different  kind  of  accident. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety.  No  reduction  in  the  margin 
of  safety  will  result  because  the  replacement 
of  defective  fuel  rods  will  be  analyzed  in  the 
cycle-specific  analysis.  The  number  and 
configuration  of  filler  rod  substitutions  will 
be  limited  to  those  configurations  for  which 
applicable  NRC  approved  codes  and  methods 
are  valid.  This  will  verify  that  acceptable 
safety  margins  are  maintained.  Conformance 
to  existing  design  criteria  and  safety  analysis 
limits  will  be  confirmed  before  operation  of 
the  core  for  the  next  refueling  cycle. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street.  Crystal  River.  Florida 
3262a 

Attorney  for  licensee:  A.  H.  Stephens, 
General  Counsel,  Florida  Power 
Corporation,  MAC  -  A5D.  P.  O.  Box 
14042.  St.  Petersburg.  Florida  33733 

NRC  Project  Director:  Herbert  N. 
Berkow 

Florida  Power  Corporation,  et  al., 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County.  Florida 

Date  of  amendment  request:  February 
13. 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  change 


the  upper  limit  for  boron  concentration 
in  the  borated  water  storage  tank 
(BWST]  from  the  present  value  of  2.450 
ppm  to  a  new  upper  limit  of  3.000  ppm. 
The  lower  concentration  limit  would 
remain  unchanged.  The  change  would 
affect  Technical  Specifications  (TS) 
3.1.2.9  and  3.5.4  and  TS  Bases  3/4.1.2 
and  3/4.5.4.  and  is  predicated  on  a 
proposed  use  of  trisodium  phosphate 
dodcahydrate  in  place^  of  sodium 
hydroxide  as  the  post-LOCA  buffering 
agent.  This  change  is  covered  in  a 
separate  proposed  amendment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  will  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  reliability  of  the 
BWST  is  essentially  unaffected  by  the 
change.  The  consequences  of  the  accidents 
remain  bounded  by  the  safety  analyses. 

2.  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  function  of  the  boron 
has  not  changed. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
The  boron  increase  to  3.000  ppm  will  increase 
the  shutdown  margin  available  post-LOCA 
and  maintain  k,n  more  negative. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8C19 
W.  Crystal  Street.  Crystal  River,  Florida 
32629 

Attorney  for  licensee:  A.  H.  Stephens. 
General  Counsel.  Florida  Power 
Corporation,  MAC  -  A5D.  P.  O.  Box 
14042,  St.  Petersburg,  Florida  33733 

NRC  Project  Director:  Herbert  N. 
Berkow 

Florida  Power  and  Light  Company,  et  al.. 
Docket  No.  50-335,  St.  Lucie  Plant.  Unit 
No.  1,  St.  Lucie  County,  Florida 

Date  of  amendment  request:  March  13, 
1992 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  Design 
Features  Section  5.3.1,  Fuel  Assemblies, 
to  delete  the  maximum  weight  of 
uranium  in  a  fuel  rod  and  provide 
alternative  requirements  for  fuel 
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assemblies  in  the  design  featiires 
section. 

Basis  for  proposed  no  significan  t 
hazards  consideratJon  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  amendment  will  not  Increase  the 
probability  of  an  accident  because  it  does  not 
change  the  plant  operating  modes  or  the 
requirement  that  the  reload  fuel  be  similar  in 
physical  design  to  the  initial  core  loading. 
This  requirement  ensures  that  the  fuel 
assembly  outside  dimensions  and  interface 
with  core  internals  and  other  plant  equipment 
remain  the  same.  This  results  in  no  change  in 
the  handling  and  operation  of  the  fuel 
assemblies  that  would  increase  the 
probability  of  an  accident.  Additionally,  the 
consequences  of  any  previously  analyzed 
accident  will  not  be  significantly  increased 
since  any  changes  to  the  fuel  assembly 
design  will  continue  to  be  evaluated  using 
NRC  approved  methodology  to  demonstrate 
compliance  with  applicable  design  and  safety 
criteria. 

|2)  Use  of  the  modified  specification  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated 

The  amendment  will  not  create  the 
possibility  of  a  new  or  different  accident  not 
previously  anatyTed.  since  the  operating 
modes  and  plant  configuration  will  not  be 
changed  from  those  previoosly  analyzed  in 
the  Final  Safety  Analysis  Report. 

(3)  Use  of  the  modified  specification  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

This  amendment  will  not  reduce  the  margin 
of  safety  since  the  plant  operating  and  safety 
limits  will  remain  unchanged.  All  cycle 
designs  have  been  and  will  continae  to  be 
analyzed  using  NRC  approved  methods  to 
demonstrate  that  existing  design  limits  and 
safety  analysis  criteria  are  met  in  advance  of 
cycle  operation. 

In  addition,  the  .^fRC  has  provided 
examples  of  amendments  that  are  considered 
not  likely  to  involve  significant  hazards 
considerations  (48  Fed.  Reg.  at  14670).  This 
proposed  amendment  matches  example  [\uY 
a  change  resulting  from  a  nuclear  reactor 
core  reloading,  if  no  fuel  assemblies 
significantly  different  from  those  foiind 
previously  acceptable  to  the  NRC  for  a 
previous  core  at  the  facility  in  question  are 
involved.  This  assumes  that  no  significant 
changes  are  made  to  acceptance  criteria  for 
the  Technical  Specifications,  that  the 
analytical  methods  used  to  demonstrate 
conformance  with  the  Technical 
Specifications  and  regulations  are  not 
significantly  changed,  and  that  the  NRC  has 
previously  found  such  methods  acceptable. 

This  particulekf  amendment  for  a  less 
restrictive  fuel  rod  uranium  weight  matches 
this  example  since  Technical  Specification 


5.3.1  will  continue  to  require  reload  fuel 
assemblies  which  are  similar  in  physical 
design  as  that  previously  approved  for  St. 
Lucie  Unit  1. 

When  compared  to  the  standards  set  in  10 
CFR  50.92(c).  this  proposed  amendment  does 
not  involve  a  significant  hazards 
consideration.  This  is  further  verified  by 
comparing  this  change  with  the  example 
given  in  the  Federal  Register,  (wherein),  this 
is  a  change  that  will  result  in  the  reactor  core 
being  reloaded  with  fuel  assembly  designs 
that  have  been  analyzed  with  applicable 
NRC  approved  methodology  to  verify 
compliance  with  applicable  design  and  safety 
criteria.  Therefore,  it  is  concluded  that 
operation  of  St  Lucie  Unit  1  in  accordance 
with  the  proposed  amendment  will  not  pose  a 
threat  to  the  public  health  and  safety. 

Based  on  the  above,  we  have  determined 
that  the  proposed  amendment  does  not  (1^ 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  (2)  create  the 
probability  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated,  or 
(3)  involve  a  significant  reduction  in  a  margin 
of  safety,  and  therefore  does  not  invoK-e  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615  L 
Street,  N.W.,  Washington,  D.C.  20036 

NRC  Project  Director  Herbert  N. 
Berkow 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Daiton, 
Georgia,  Docltet  Nos.  50-321  and  50-366 
Edwin  I.  Hatch  Nuclear  Plant,  Units  1 
and  2,  Appling  County,  Georgia 

Dale  of  amendment  request 
September  21, 1990,  as  supplemented 
February  19, 1992 

Description  of  amendment  request 
The  amendments  would  modify  the 
Technical  Spedfjcations  (TSs)  relating 
to  protective  instrumentation  for  Hatch 
Units  1  and  2  by  adding  notes  to  (1)  Unit 
1  TS  Tables  3.1-1  and  3.2-1  to  allow  for 
placing  an  inoperable  channel  in  a 
tripped  condition;  and  (2)  Unit  1  TS 
Table  3.2-1  and  Unit  2  TS  Table  3.3.2-1 
to  allow  a  temporary  bypass  of  the 
reactor  water  clean-up  (RWCU)  system 
differential  flow  isolation 
instrumentation  during  periods  of 
system  restoration,  maintenance,  or 
testing. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Proposed  Change  One:  This  proposed 
change  would  revise  Unit  1  TS  Tables 
3.1-1  and  3.2-1  to  allow  for  placing  an 
inoperable  channel  in  a  tripped 
condition.  The  licensee  has  provided  the 
following  evaluation: 

The  proposed  change  will  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated.  Placing  an 
inoperable  channel  \n  the  tnpped  condition  is 
a  conservative  ac'ion.  smre  the  channel  has 
fulfilled  its  safety  function  S-ngle  failure 
criterion,  per  the  requirements  of  10  CFR  50 
Appendix  A  is  maintained  and  the 
probability  or  consequences  of  an  accident 
previously  evaluated  is  not  increased. 

The  proposed  does  not  create  the 
possibility  of  a  npw  or  different  kind  of 
accident.  No  changes  are  being  made  to 
maintenance  or  testirs;  of  the  plant,  and  no 
new  failure  modes  are  created.  Piant 
operation  is  not  sitmificanth'  affected,  and  no 
physical  changes  are  being  made.  Therefore, 
a  new  or  different  kind  of  accident  will  not 
occur  as  a  result  of  this  change. 

The  proposed  change  does  not  significantly 
reduce  a  margin  of  safety  Single-failure 
criterion  is  pre9en.ed,  placing  an  inoperable 
channel  in  the  tripped  condition  is  a  safe 
action,  since  the  channel  has  fulfilled  its 
safety  function 

Proposed  Change  Two:  This  proposed 
change  would  revise  Unit  1  TS  Table 
3.2-1  and  Unit  2  TS  Table  3.3  J-1  to  allow 
a  temporary  bypass  of  the  RUCU 
system  differential  How  isolation 
instrumentation  during  periods  of 
system  restoration,  maintenance,  or 
testing.  The  licensee  has  provided  the 
following  evaluation; 

The  proposed  change  will  not  signincantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated.  The  RWCU 
high  differential  flow  signal  is  not  necessary 
to  mitigate  design  basis  LOCAs  or  HELDs. 
and  bypassing  the  differential  flow  signals  for 
brief  periods  of  time  is  justified.  This  change 
does  not  impact  the  other  safety-related 
isolation  actuation  inst.-amentation  (e.g., 
vessel  water  level  and  high  temperature) 
used  to  provide  isolation  signals  to  the 
RWCU  isolation  valves.  Since  the  design 
basis  analyses  do  not  explicitly  take  credit 
for  the  high  differential  fiow  signal  for  RWCU 
isolation  and  since  the  signal  would  only  be 
bypassed  for  bnef  penods  of  time,  the 
probability  or  consequences  of  an  accident 
are  not  significantly  increased. 

The  proposed  change  does  not  create  fh^ 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  high  differential  flow  isolation 
signal  for  RWCU  will  be  maintained  operable 
during  normal  operation,  but  may  be 
bypassed  during  system  testing,  restoration, 
or  maintenance.  The  RWCU  differential  flow 
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isolation  function  is  not  needed  to  mitigate 
the  consequences  of  accidents;  therefore, 
bypassing  the  differential  flow  signal  does 
not  create  a  new  or  different  accident  from 
that  previously  evaluated. 

The  proposed  change  does  not  significantly 
reduce  a  margin  of  safety.  The  RWCU 
isolation  function  will  continue  to  operate  as 
before.  The  differential  flow  isolation  signal 
is  not  necessary  to  provide  mitigation  of 
design  basis  events.  The  proposed  change 
only  allows  temporary  bypass  of  this  trip 
system  signal;  therefore,  margins  of  safety 
will  not  be  significantly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  F^all  Drive,  Baxlev,  Georgia 
31513 

Attorney  for  licensee:  Ernest  L  Blake. 
jr..  Esquire.  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Wa.shington.  DC  20037, 

SRC  Project  Director:  David  B. 
^'atthews 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-220.  Nine  .Mile  Point 
Nuclear  Station  Unit  .No.  1,  Oswego 
Count>,  New  York 

Djte  of  amendment  request: 
November  20,  1990.  as  superseded  by 
February  7, 1992,  request. 

Description  of  amendment  request: 
1  his  proposed  amendment  (February  7, 
1992.  submittal)  supersedes  a  previously 
submitted  proposed  amendment  dated 
November  20.  1990,  A  proposed  nu 
significant  hazards  consideration  w,ds 
published  in  the  Federal  Register  on 
February  6.  1991  (56  FR  4866)  for  the 
November  20,  1990,  submittal.  This 
notice  supersedes  the  notice  published 
on  February-  6.  1991, 

The  proposed  amendment  would 
revise  Technical  Specifications  (TS) 
3.2.7.1.  3  3,3,  4.3.3.  and  3.3  4  and 
associated  Bases  to  update  these  TS  to 
conform  to  the  requirements  of  10  CFR 
Part  50.  Appendix  J,  and  NRC  safety 
evaluations  dated  May  6.  1988.  and 
November  9,  1988, 

The  proposed  amendment  would 
revise  the  technical  specifications  by: 

1,  .Adding  several  reactor  coolant 
.system  isolation  valves  to  TS  Table  3,2,7 
and  several  containment  isolation 
v.iives  to  TS  Table  3,3,4. 

2  Adding  several  isolation  initiating 
signals  for  various  valves  listeii  on  TS 
T.iMes  3,2  7  and  3,3.4. 


3.  Adding  several  clarifying  notes  and 
explanations  to  TS  Tables  3.2.7  and 
3.3.4. 

4.  Revising  TS  4.3.3  to  incorporate 
surveillance  requirements  for  Type  A,  B, 
and  C  leak  tests  to  be  consistent  with 
the  requirements  of  10  CFR  Part  50, 
Appendix  J. 

5.  Revising  TS  3.3.4.b.  to  provide  a 
time  limit  of  4  hours  in  which  to  isolate 
the  affected  line  if  a  containment 
isolation  valve  is  inoperable. 

6.  Reducing  the  maximum  allowable 
operating  tmie  of  the  drywell  and 
suppression  chamber  vent  and  purge 
vent  valves  from  60  seconds  to  15  and  30 
seconds,  respectively,  for  air  operated 
and  motor  operated  valves. 

7.  Adding  high  radiation  at  the  stack 
monitor  as  an  initiating  signal  for 
closure  of  the  dr\  well  and  suppression 
chamber  vent  and  purge  valves. 

8.  Deleting  the  suppression  chamber 
water  makeup  line  from  TS  Table  3.3.4 
since  this  Une  has  been  flanged  and  has 
been  designated  a  Type  B  penetration. 

9.  Reducing  the  maximum  operating 
time  of  the  core  spray  pump  discharge 
line  valve  from  90  to  27  seconds  to  be 
consistent  with  the  10  CFR  Part  50, 
Appendix  K.  reload  analysis. 

10.  Correcting  several  designations  in 
TS  Table  3.3.4  regarding  the  type  of 
motive  power  for  valves  listed  therein. 

11.  Increasing  the  maximum  allowable 
operating  time  for  the  recirculation 
pump  cooling  and  dr>'well  cooler  water 
return  line  valves  from  30  to  60  seconds 
to  be  consistent  with  the  assumed 
closure  time. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  1  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  In  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  administrative  changes  to  clarify  and 
update  the  tables  and  the  Limiting  Conditions 
for  Operation  are  clarifications  or  updates 
and  do  not  affect  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Therefore,  there  will  be  no  impact 
on  the  probability  or  consequences  of  an 
accident  previously  evaluated  for  the 
administrative  changes. 

Those  changes  made  consistent  with  the 
requirements  of  10  CFR  (Part)  50  Appendix  J 
and  the  NEC's  SER  dated  May  6. 1988  will 
assure  that  leak  tests,  inspections,  etc.  will  be 
performed  in  accordance  with  the  NRC's 
Regulations  to  limit  potential  leakages  from 
containment  folioHing  a  potential  accident. 
Therefore,  these  changes  will  assure  that  the 
consequences  of  an  accident  are  not 
increased. 


The  changes  made  in  operating  limes  of 
certain  isolation  valves  are  consistent  with 
the  analyses  to  assure  that  valves  are  closed 
to  prevent  releases  of  radioactivity  in  the 
required  time,  or  the  valves  are  opened  or 
closed  to  assure  required  flows  to  the  core. 
Therefore,  these  changes  will  assure 
compliance  with  our  Licensing  Bases  and  will 
not  increase  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  changes  required  by  the  NRC 
regarding  the  closure  time  of  the  containment 
vent  and  purge  valves  and  the  isolation  on 
high  radiation  also  assure  that  leakage  of 
radioactivity  from  containment  is  reduced. 
Therefore,  these  changes  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated  but  assure  compliance 
with  original  Licensing  Bases  for 
consequences  of  accidents. 

The  operation  of  Nine  Mile  Point  Unit  1  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  an  accident 
previously  evaluated. 

The  only  plant  design  change  is  the  change 
involving  isolation  of  the  containment  vent 
and  purge  valves  on  high  radiation.  All  other 
changes  to  the  Technical  Specifications  do 
not  involve  a  change  in  plant  design  or 
method  of  doing  tests  or  plant  operation.  The 
required  tests  being  added  to  the  Technical 
Specifications  are  consistent  with  Appendix 
].  They  are  not  changes  in  the  test  methods. 
Therefore,  these  changes  will  not  create  a 
new  or  different  kind  of  accident  from  an 
accident  previously  evaluated.  The  change  to 
require  the  containment  vent  and  purge 
valves  to  close  on  high  radiation  will  not 
create  a  new  or  different  kind  of  accident 
than  an  accident  previously  evaluated.  The 
valves  will  isolate  if  high  radiation  is  sensed 
by  the  main  stack  monitor.  This  puts  the 
valve  in  its  isolated  position  to  prevent  the 
release  of  radioactivity  and  does  not  create 
an  accident  of  a  new  or  different  type  than 
any  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  administrative  changes  are  for  clarity 
and  to  update  the  tables  and  do  not  have  any 
impact  on  the  margin  of  safety.  The  changes 
made  consistent  with  the  requirements  of  10 
CFR  (Pari)  50  Appendix  J  and  the  NRC's  SER 
dated  May  6,  1988  assure  that  the  margins  of 
safety  required  by  the  NRC  are  being  met  and 
therefore  will  not  cause  a  reduction  in  the 
margin  of  safety.  The  changes  in  operating 
time  of  certain  isolation  valves  are  consistent 
with  our  analyses.  While  most  of  the  changes 
are  in  the  conservative  direction  (i.e. 
requiring  a  faster  closure  time)  certain  valves 
have  had  their  closure  times  increased. 
However,  this  increase  in  time  is  consistent 
with  the  Bases  which  states  that  a  closure 
time  of  eo  seconds  for  all  primary 
containment  isolation  valves  is  adequate  to 
prevent  fission  product  release  through  the 
line.  While  this  is  an  increase  in  closure  time, 
it  is  not  a  significant  reduction  in  a  margin  of 
safety  and  is  consistent  with  the  original 
Licensing  Bases  of  the  plant.  The  changes  to 
a  containment  vent  and  piirge  valve 
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regarding  closure  time  and  isolation  on  high 
radiation  are  assuring  that  the  valves  close 
prior  to  any  release  of  radioactivity  and  will 
isolate  if  high  tadiation  is  sensed.  This 
change  permits  an  overall  increase  in  the 
margin  of  safety  for  the  plant.  Therefore,  as 
determined  by  the  above  analyses,  this 
proposed  amendment  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York.  Oswego.  New 
York  13126. 

A  ttomey  for  licensee:  Mark  J. 
Wetterhahn.  Esquire,  Winston  &  Strawn. 
1400  L  Street,  N'W.,  Washington,  DC 
20005-3502. 

NRC  Project  Director:  Robert  A. 
Capra 

Northern  States  Pov\er  Company, 
Docket  Nos.  50-282  and  50-306  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
No9  1  and  2.  Goodhue  County, 
Minnesota 

Date  of  amendment  request:  January 
21, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications,  Sections 
4.5.B,  4.8.A,  and  associated  Bases,  to 
change  the  surveillance  frequency 
interval  of  Engineered  Safeguards 
Features  Equipment  from  monthly  to 
that  required  by  the  ASME  Code, 
Section  XI,  Inservice  Testing  Program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  decrease  in  the  number  of  equipment 
operational  transients  will  increase  reliability 
more  than  the  delay  in  problem  identification. 
The  net  effect  of  this  change  will  have  a 
positive  effect  on  equipment  availability. 
These  change  are  consistent  with  Standard 
Technical  Specifications.  Therefore,  these 
changes  will  not  effect  the  probability  or 
consequences  of  previously  analyzed 
accidents. 

2.  The  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

These  changes  only  affect  the  equipment 
testing  frequency,  and  therefore  will  not 


create  the  possibility  of  a  new  kind  of 
accident  or  different  kind  of  accident. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

These  changes  will  improve  the 
performance  of  equipment  and  are  intended 
to  reduce  the  potential  for  equipment  failures 
due  to  unnecessary  testing.  No  safety  margins 
will  be  affected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Jay  Silberg, 
Esq.,  Shaw,  Pittman.  Potts,  and 
Trowbridge,  2300  N  Street,  NW. 
Washington,  DC  20037. 

NRC  Project  Director:  L  B.  Marsh. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant.  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  requests: 
February  4, 1992  (Reference  LAR  92-  01) 

Description  of  amendment  requests: 
The  proposed  amendments  would  revise 
the  combined  Technical  Specifications 
(TS)  for  the  Diablo  Canyon  Power  Plant 
Unit  Nos.  1  and  2  to  change  Technical 
Specification  (TS)  3/4.5.1, 
"Accumulators."  The  specific  TS 
changes  are  as  follows: 

(1)  The  Action  Statement  is  changed 
to  increase  the  Accumulator  Allowed 
Outage  Time  (AOT)  from  1  hour  to  8 
hours  for  reasons  other  than  a  closed 
isolation  valve. 

(2)  The  Action  Statement  is  changed 
to  make  the  action  consistent  with  the 
Applicability  Statement  by  replacing  the 
requirement  to  be  in  Hot  Shutdown  with 
a  requirement  to  place  the  plant  in  Hot 
Standby  with  pressurizer  pressure  less 
than  or  equal  to  1000  psig. 

(3)  Revise  the  frequency  of 
Surveillance  4.5.1.2  for  performance  of 
testing  of  the  accumulator  pressure  and 
level  channels  from  once  per  31  days  to 
once  per  92  days. 

(4)  Revise  the  Surveillance  4.5.1.2 
Channel  Functional  Test  to  an  Analog 
Channel  Operational  Test  for  the 
accumulator  pressure  and  water  level 
channels. 

The  associated  Bases  would  also  be 
appropriately  revised. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


a.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  increase  in  accumulator  AOT  does  not 
alter  the  plant  configuration  or  operation  and 
consequently  does  not  significantly  increase 
the  probability  of  an  accident  as  defined  in 
the  FSAR  Update.  The  qualitative  evaluation 
identifies  that  a  parameter  being  out  of 
tolerance  in  one  accumulator  does  not 
interact  with  the  other  three.  The  margin  in 
the  other  three  would  act  towards 
compensating  the  out  of  tolerance  condition 
in  the  one  accumulator  and  any  additional 
departure  of  a  parameter  of  that  accumulator 
over  an  additional  7  hours.  Consequently,  the 
increase  in  accumulator  AOT  from  1  hour  to  8 
hours  for  reasons  other  than  a  closed 
isolation  valve  does  not  have  a  significant 
effect  on  the  probability  or  overall 
consequence^of  a  IX)CA.  In  addition,  the 
increase  in  core  damage  frequency  was 
evaluated  for  an  increase  in  the  accumulator 
AOT  from  1  hour  to  8  hours.  A  PRA 
demonstrates  that  the  accumulator  AOT 
change  requested  by  this  LAR  results  in  a 
negligible  increase  (less  than  0.1%  increase) 
in  the  overall  core  damage  frequency. 

The  proposed  revision  to  provide 
consistency  between  the  TS  Action  and 
Applicability  Statements  is  administrative 
and  results  in  the  plant  being  placed  in  a  safe 
operational  configuration  outside  the  TS 
Applicability.  Therefore,  the  change  has  no 
impact  on  accident  probability  or 
consequences. 

The  proposed  revision  to  TS  Surveillance 
4.5.1.2.a.  involves  instrument  channels  for 
indication  and  alarm  only.  The  channels 
provide  redundant  control  room  indication  of 
accumulator  pressure  and  level.  The 
proposed  changes  do  not  alter  this  function. 
These  channels  cannot  alter  the  manner  in 
which  safeguard  systems  mitigate  the 
consequences  of  an  accident,  consequently 
the  channels  have  no  impact  on  accident 
probabilities  or  consequences. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Increasing  the  accumulator  AOT  from  1 
hour  to  8  hours  for  reasons  other  than  a 
closed  isolation  valve  would  not  require 
physical  alteration  to  any  plant  system  or 
change  the  method  by  which  any  safety- 
related  system  performs  its  function. 

The  proposed  revision  to  provide 
consistency  between  the  TS  Action  and  the 
TS  Applicability  results  in  the  plant  being 
placed  in  a  safe  operational  configuration 
outside  the  TS  Applicability. 

TS  Surveillance  4.5.1. 2.a.  involves 
instrument  channels  of  accumulator  pressure 
and  level  for  control  room  indication  and 
alarm  only.  The  channels  do  not  initiate  any 
automatic  ESF  actuation.  Therefore,  the 
proposed  revision  for  the  surveillance  of 
these  channels  can  not  generate  a  new 
accident. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
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kind  of  accidenf  fro- 
eval'jaled 

c.  Does  the  changp  involve  a  significant 
reduction  in  a  margin  of  SHfety? 

Increysing  the  arcuniuiator  AOT  fur  a 
rt'dson  other  than  a  closed  isolation  vaive 
will  not  chanjge  any  accident  analysis 
assumptions,  initial  conditions  or  results. 
Consequently,  it  does  not  have  an  effect  on 
margin  of  safety. 

The  proposed  revision  to  provide 
consistency  between  the  TS  Action  and  the 
Applicability  Statements  results  in  the  plant 
being  placed  in  a  safe  operational 
configuration  outside  the  TS  Applicability 
and  has  no  impact  on  margin  of  safety. 

The  proposed  revision  to  TS  Surveillance 
4.5.1.2.3.  involves  instrument  channels  for 
indication  and  alarm  only.  The  channels 
provide  redundant  control  room  indication  of 
accumulator  pressure  and  level.  The  channels 
are  not  accident  mitigating  and  do  not  have 
an  impact  on  margin  of  safety. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
deteimine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Cahfornia  Polytechnic  State 
University,  Robert  E.  Kennedy  Library. 
C^nvemment  Documents  and  Maps 
Dupartrr.cnt.  San  Luis  Obispo.  California 
93407 

Attorney  for  licensee.  Christopher  j. 
Warner.  Esq.,  Pacific  Gas  and  Electinc 
Company  P  O  Box  "442.  San  Francisco. 
California  94120 

NRC  Project  Director  Theodore  R. 
Quay 

Pacific  Gas  and  Elertnt  Company. 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant.  I  nst  Nos. 
1  and  2,  San  Luis  Obispo  Count>, 
{-dlifomia 

Date  of  amendment  requests: 
February  14. 1992  (Reference  LAR  92- 
03) 

Description  of  amendment  requests: 
The  proposed  amendments  would  revise 
the  combined  Technical  Specifications 
(TS)  for  the  Diablo  Canyon  Power  Plant 
Unit  Nos.  1  and  2  to  change  Technical 
Specification  (TS)  3/4.8.1.  "A-C.  Sources. 
Operating."  and  TS  3/4.8.2.  "AC. 
Sources.  Shutdown."  The  specific  TS 
changes  proposed  are  as  follows: 

(1)  The  proposed  changes  to  TS 
3.8.1.1.b.2  are  as  follows: 

The  combined  storage  of  emergency 
diesel  generator  (EDG)  fuel  oil  for  one 
unit  operation  in  Modes  1  through  4  is 
increased  from  31.023  gallons  to  33.000 
gallons.  The  combined  storage  of  EDG 


fuel  oil  for  two  unit  operation  in  Modes 
1  through  4  is  increased  from  52.046 
gallons  to  65.000  gallons.  A  footnote  is 
added  to  define  the  oil  storage 
requirements  for  one  tank  taken  out  of 
service  for  performance  of  TS 
surveillance  requirement  4.8.1. 1.3.e  for 
draining  and  cleaning  the  tank  at  least 
once  per  ten  years. 

(2)  The  proposed  changes  to  TS 
3.8.1.2.b.2  are  as  follows: 

The  storage  of  EDG  fuel  oil  for  one 
unit  operation  in  Modes  5  through  6  is 
increased  from  8.000  gallons  to  26,000 
gallons.  A  footnote  is  added  to  define 
the  fuel  oil  storage  requirements  for  one 
tank  taken  out  of  service  for 
performance  of  TS  sui^eillance 
requirement  4.8.1.1 .3.e  for  draining  and 
cleaning  the  tank  at  least  once  per  ten 
years. 

The  associated  Bases  would  also  be 
appropiiately  revised. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  commit  to 
maintaining  an  increased  inventory  of  oil 
within  the  existing  fixed  combined  capacity 
of  the  fuel  oil  storage  tanks.  The  increase 
provides  additional  conservatism  for  the  EDG 
fuel  consumption  to  power  safety  related 
components.  When  performing  TS 
surveillance  4.8.1.1.3.e.  administrative 
compensatory  measures  will  be  taken  to 
reduce  the  potential  challenge  to  the  EDG 
and  to  verify  the  operability  of  the  fuel  oil 
transfer  system  A  PRA  was  performed  and 
demonstrates  that  the  change  in  core  damage 
frequency  associated  with  taking  one  tank,  or 
both  tanks  consecutively,  out  of  service  for  10 
days  for  each  tank,  every  10  years  is  not 
significant. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  fuel  oil  storage  changes 
would  not  involve  any  physical  change  to 
plant  systems  and.  in  particular,  to  the  fuel 
oil  storage  tanks.  TTie  changes  do  not  affect 
the  ability  of  the  diesel  generators  to  start 
and  to  fulfill  their  safety-related  function. 
Whereas  temporary  storage  of  fuel  oil  is 
planned  to  be  onsite  during  tank  cleaning,  the 
location  will  be  sufficiently  remote  from  the 
plant  buildings  to  accommodate  the  storage 
without  risk  to  plant  safely  systems. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 


c.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

Increasing  the  required  quantity  of  fuel  oil 
storage  Is  conservative  from  the  viewpoint  of 
mitigatirjg  a  loss  of  offsite  power  event. 
Adding  a  footnote  to  allow  taking  a  tank  out 
of  service  In  accordance  with  TS-required 
surveillance  for  10  days  every  10  years  has 
been  evaluated  and  shown  to  not  impair  safe 
operation  of  the  plant.  Having  a  single  fuel  oil 
storage  tank  in  service  does  not  reduce  the 
margin  of  safety  as  delivery  of  fuel  oil  to  the 
site  is  available  within  4  days.  Also  a 
temporary  source  of  fuel  oil  is  planned  to  be 
available  onsite  and  other  administrative 
compensatory  measures  will  be  taken  to 
minimize  the  potential  impact  of  having  one 
fuel  oil  storage  tank  out  of  service. 

Therefore,  the  proposed  changes  do  not 
Involve  8  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appeal^  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University.  Robert  E.  Kennedy  Library. 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo.  California 
93407 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq..  Pacific  Gas  and  Electric 
Company.  P.O.  Box  7442,  San  Francisco. 
California  94120 

NRC  Project  Director  Theodore  R. 
Quay 

I''t-':ir;s\  !i  Hfiiii  Pfsvtcr  .ii:ni  l„ix,r;i 

( !.o[ii!><in\    I  )'(H:>,i't  \iih    'M)  'M"  and  50- 

"iWi  Si,is<.ji,ie!!tiiinii  >!('rt;ii  .' ,itn  :nc  Station, 

I'nits  1  and  2   l-ij;pri!c  (.ounty, 

Penns)i\aiiid 

Date  of  amendment  request:  March  12. 
1992 

Description  of  amendment  request: 
These  requested  changes  propose  that 
Technical  Specification  3.8.4.1  (Primary 
Containment  Penetration  Conductor 
Overcurrent  Protective  Devices)  be 
revised  to  delete  reference  to  fuses  in 
the  Limiting  Condition  For  Operation,  to 
delete  requirements  related  to  fuse 
testing  in  Action  a.  to  delete 
requirements  a.2.a  and  a.2.b  from 
Surveillance  Requirements,  and  to 
delete  reference  to  primary  containment 
penetration  conductor  overcurrent 
protective  fuses  in  the  Technical 
Specification  Bases  for  surveillance 
requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  because 
operation  of  Susquehanna  SES  in  accordance 
with  this  change  would  not: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  This  proposed  change 
deletes  the  requirement  for  periodic 
functional  (resistance)  testing  or  replacement 
of  fuses  used  as  primary  containment 
penetration  conductor  overcurrent  protective 
devices. 

Primary  containment  penetration  conductor 
overcurrent  protective  fuses  ensure  the 
pressure  integrity  of  the  containment 
penetration.  The  fuses  used  for  penetration 
protection  consist  of  a  metal  link  or  several 
metal  links  in  a  tube  filled  with  an  arc 
quencher  filler.  These  fuses  open  the  control 
and/or  power  circuit  whenever  a  load 
condition  causes  the  metal  link  temperature 
to  increase  until  the  link  melts.  The 
subsequent  arc  across  the  metal  link  gap 
bums  back  the  metal  and  lengthens  the  gap 
until  the  arc  is  quenched.  This  action  protects 
the  circuit  conductors  against  damage  or 
failure  due  to  overcurrent  heating  effects. 
With  failure  of  a  fuse  to  perform  its 
protective  function  it  is  postulated  that  the 
wire  insulation  will  degrade  resulting  in  a 
containment  leak  path  during  a  LOCA. 
Containment  penetration  degradation  will  be 
identified  during  normal  containment  leak 
rate  test  required  by  10  CFR  50.  Appendix  J. 

In  accordance  with  IEEE  Std.  242-1986 
Section  5.2.  definitions  of  the  fuse  ampere 
rating  and  melting  are: 

Ampere  Rating  -  The  current  that  the  fuse 
wilt  carry  continuously  without  deterioration 
and  without  exceeding  temperature  rise 
limits  specified  for  that  fuse.  Further 
discussion  in  Section  5.17.2  identifies  that  all 
modem  fuses  are  rated  so  that  they  will  carry 
their  rated  current  continuously  without 
changes  in  time  current  characteristics  if  they 
are  applied  in  locations  where  ambient 
temperature  conditions  do  not  exceed  40C  or 
(104F). 

Melting  Time  -  The  time  required  to  melt 
the  current  responsive  element  which  is 
design^'d  to  melt  during  overcurrent 
conditions  fur  a  specified  overcurrent. 

Fuse  manufacturer's  published  time  current 
characteristics  of  a  fuse  predict  the  amount  of 
time  required  for  the  metal  links  to  melt  and 
interrupt  the  current  flow  for  various 
magnitudes  of  overload  current.  A  typical 
time  current  characteristic  curve  for  a  fuse 
shows  that  less  time  is  required  for  a  fuse 
element  to  melt  open  at  higher  overload 
currents  than  at  lower  current.  The  design 
time  current  characteristics  of  the  fuse,  which 
are  a  function  of  the  fuse  link  physical 
properties,  are  not  changed  as  a  function  of 
the  age  of  the  fuse.  Therefore,  periodic  fuse 
testing  or  replacement  is  not  required. 

In  support  of  the  proposed  change,  an 
engineering  study  was  performed  in  which 
penetration  fuses  were  identified  and 
representative  circuits  which  contained  fuse 
types  found  were  selected  to  demonstrate 
coordination  between  circuit  load  current 
and  the  melting  characteristics  of  the  fuse  as 
provided  by  the  fuse  manufacturer  on  the 


time  current  curve.  In  each  of  the 
representative  samples,  the  coordination 
between  normal  circuit  load  current  during 
plant  operation  (normal  and  accident)  and 
the  fuse  melting  characteristics  were  plotted. 
These  plots  showed  that  sufficient  margin 
between  load  current  and  the  fuse  melting 
current  was  maintained  such  that  fuse 
damage  would  not  occur  when  normal  load 
current  flows  in  the  circuit.  It  was  also  shown 
that  the  various  fuse  types  would  operate  to 
clear  and  isolate  the  faulted  portion  of  the 
circuit  before  the  upstream  breaker  operates 
and  before  the  circuit  conductor  is  damaged. 

Based  on  this  representative  sampling,  it 
was  concluded  that  penetration  fuse  ampere 
ratings  were  adequate  to  protect  penetrations 
from  damage  during  short  circuits  and  to 
operate  properly  without  opening  during 
normal  or  momentary  overload  currents.  IEEE 
Std.  242-1986  Section  5.2  substantiates  this 
conclusion. 

An  increase  in  ambient  temperature 
reduces  the  current  carrying  capacity  of  the 
fuse  since  a  lesser  amount  of  current  is 
required  to  provide  the  additional  heat  above 
ambient  to  melt  the  fuse  link.  The  resulting 
faster  operating  time  of  the  fuse  at  higher 
ambient  temperatures  does  not  affect 
penetration  protection  since  the  overload 
current  is  applied  for  a  shorter  time  before 
the  fuse  clears. 

The  purpose  of  the  fuse  holder  is  to  hold 
the  fuse  in  place  to  maintain  circuit 
continuity.  A  failure  of  the  fuse  holder  results 
in  an  open  circuit  which  does  not 
compromise  nuclear  safety  as  the  safety 
function  of  the  fuse  is  to  clear  or  open  the 
circuit. 

The  plant  critical  system  function  circuits 
are  designed  to  be  fail-safe  (i.e.,  these  circuits 
are  not  dependent  upon  the  overcurrent 
protective  fuse  operation  for  their  safety 
actions).  Thus,  the  failure  of  the  overcurrent 
protection  fuses  for  primary  containment 
conductors  does  not  prevent  the  plant  safety 
functions. 

In  the  event  of  failure  of  a  fuse  to  trip  the 
circuit,  the  upstream  protective  device  is 
expected  to  operate  and  isolate  the  faulty 
circuit.  In  the  worst  case  fault  condition,  a 
single  division  of  protective  functions  can  be 
lost.  However,  this  scenario  is  covered  under 
a  single  failure  criterion. 

Additionally,  periodic  resistance 
measurement  is  not  a  technically  adequate 
means  of  determining  if  a  fuses  capability  to 
clear  a  fault  has  been  deteriorated.  Rather, 
the  resistance  verification  is  performed  by 
the  vendor  during  the  manufacturing  process 
through  the  assurance  of  proper 
construction  i.e..  correct  amount  of  fuse 
elements,  correct  thickness  of  elements  and 
detection  of  poor  or  no  solder  joints. 
Therefore,  the  periodic  non-destructive 
resistance  testing  of  fuses  only  generates 
data  and  is  not  indicative  of  performance 
data.  Periodic  replacement  of  fuses  has  no 
technical  basis  as  operational  experience 
does  not  indicate  that  a  current  limiting  fuse 
ever  becomes  less  protective  over  its  life. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  reasons  for  this 
conclusion  are  provided  in  Item  1  above. 


3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  reasons  for  this 
conclusion  are  provided  in  Item  l  above. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  ,50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701 

Attorney  for  licensee:  jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW.. 
Washington,  DC.  20037 

NRC  Project  Director:  Charles  L 
Millpr 

Portland  General  Eletiric  Company,  et 
al..  Docket  No.  50-344.  Trojan  Nuclear 
Plant.  Columbia  County,  Oregon 

Date  of  amendment  request:  March  13. 
1992 

Description  of  amendment  request: 
The  licensee  has  requested  to  revise 
Trojan  Technical  Specification  (TS) 
3.4.9.1.  "Pressure/Temperature  Limits," 
and  associated  Basf3,  to  indicate  a 
maximum  heatup  rate  of  60  degrees 
Fahrenheit  in  any  1-hour  period,  and 
revise  associated  TS  Figures  3.4-  2  and 
3.4-3  regarding  pressure/temperature 
curves.  Additiondlly,  the  licensee 
requested  to  revise  TS  Table  4.4-5, 
"Reactor  Vessel  Material  Irradiation 
Surveillance  Schedule."  This  request  is 
required  per  Title  10,  Code  of  Federal 
Regulations,  Part  50,  Appendix  H. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  changes  to  TTS  3/4.4.9, 
"Pressure /Temperature  Limits",  and  Figures 
3.4-2  and  3.4-3  provide  an  updated  heatup 
limit  and  updated  heatup  and  cooldown  limit 
curves  which  are  utilized  by  operations  to 
assure  that  appropriate  pressure-temperature 
relationships  are  maintained  with  respect  to 
the  reactor  vessel.  The  new  heatup  limit  has 
been  revised  in  the  conservative  direction  in' 
order  to  be  consistent  with  the  heatup  curve. 
The  bases  for  the  curves  are  contained  in  the 
Westinghouse  Report  WCAP-12868,  Revision 
2.  "Analysis  of  Capsule  V  from  the  Portland 
General  Electric  Company  Trojan  Reactor 
Vessel  Radiation  Surveillance  Program...." 
The  revised  curves  define  limits  for  ensuring 
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prpvenlion  of  nonductile  failure  for  the 
Trojan  reactor  vessel.  Consequently,  the 
proposed  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  changes  to  TTS  Table  4.5-5 
are  administrative  as  they  revise  the 
schedule  for  surveillance  specimen  removal. 
These  changes  do  not  involve  a  significant 
increase  in  the  probability  of  consequences 
of  an  accident  previously  evaluated. 

2.  Do  the  proposed  license  changes  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  revisions  to  TTS  3/4.4.9  and 
Figures  3.4-2  and  3.4-3  provide  operating 
heatup  and  cooldown  limits  which  are 
designed  to  provide  adequate  margins  to 
prevent  brittle  failure  of  the  reactor  vessel. 
Other  than  requiring  slightly  more 
conservative  pressure-temperature 
relationships,  no  new  initial  conditions,  Plant 
conRgurations.  or  operating  techniques  are 
introduced.  Consequently,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated.  The  proposed 
changes  serve  to  prevent  brittle  failure  of  the 
reactor  vessel. 

The  proposed  changes  to  TTS  Table  4.5-5 
are  administrative  as  they  revise  the 
schedule  for  surveillance  specimen  removal. 
These  changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Do  the  proposed  license  changes  involve 
a  significant  reduction  in  a  margin  of  safety? 

The  proposed  changes  do  not  reduce 
margins  of  safety  but  rather  assure  that 
margins  of  safety  are  maintained  by  hmiting 
heatup  and  cooldown  rates  and  normal 
operating  pressure-temperature  relationships 
to  account  for  the  effects  of  neutron 
embriltlement  on  the  reactor  vessel  fracture 
toughness  properties.  The  proposed  changes 
to  TTS  Table  4.5-5  are  administrative  as  they 
revise  the  schedule  for  surveillance  specimen 
removal.  The  proposed  license  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University.  934  S.W. 
Harrison  Street,  P.O.  Box  1151,  Portland. 
Oregon  97207 

Attorney  for  licensees:  Leonard  A. 
Girard,  Esq.,  Portland  General  Electric 
Company,  121  S.W.  Salmon  Street. 
Portland.  Oregon  97204 

NRR  Project  Director:  Theodore  R. 
Quay 


Public  Service  Electric  &  Gas  Company, 
Docket  No  50-354,  \iope  Creek 
Generating  Station,  Salem  C()unt\-,  Now 
Jersey 

Date  of  amendment  request:  February 
3,  1992 

Description  of  amendment  request: 
This  amendment  request  would 
eliminate  the  main  steam  line  isolation 
and  automatic  reactor  shutdown 
functions  of  the  main  steam  line 
radiation  monitor  in  Technical 
Specification  Tables  2.2.1-1.  3.3.1-1.  3.3.1- 
2.  4.3.1.1-1.  3.3.2-1.  3.3.2-3  and  Bases 
Section  2.2.1.6. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  operation  of  Hope  Creek  Generating 
Station  (HCGS)  in  accordance  with  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  does  not  involve 
a  physical  or  procedural  change  to  any 
structure,  component  or  system  that 
significantly  affects  the  probability  or 
consequences  of  any  accident  or  malfunction 
of  equipment  important  to  safety  previously 
evaluated  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  proposed 
amendment  will  involve  a  change  to  reactor 
protection  and  isolation  actuation  systems 
circuitry  that  will  remove  the  automatic 
reactor  shutdown  and  main  steam  line 
isolation  valve  (MSIV)  closure  functions  of 
the  main  steam  line  radiation  monitor 
(MSLRM). 

As  demonstrated  in  Attachment  3  |to  the 
licensee's  February  3. 1992  letter),  the 
methods,  procedures  and  assumptions  used 
to  perform  the  generic  analyses  in  (Licensing 
Topical  Report  (LTR)j  NEDO  31400A  are 
bounding  for  the  Hope  Creek  Generating 
Station  with  regard  to  input  values.  PSE&C 
has  also  provided,  in  the  attachment, 
reasonable  assurance  that  significantly 
increased  levels  of  radioactivity  in  the  main 
steam  lines  will  be  controlled  expeditiously 
to  limit  both  occupational  and  environmental 
exposures.  Finally,  the  MSU^M  and  offgas 
radiation  monitor  setpoints  are  set  at  1.5 
timesl  the  nitrogen-16  background  dose  rate 


IThe  offgas  pre-trealmenl  radiation  monitor 
alarm  is  set  at  1.5  times  background  or  10  mr/hr, 
whichever  is  greater.  This  10  mr/hr  caveat  has  been 
found  necessary  to  eliminate  numerous  spurious 
alarms  (with  their  attendant  distractions  of  the 
control  room  operators)  due  to  current  background 
levels  80  low  (4  to  5  mr/hr)  that  minor  circuit  noise 
or  changes  in  offgas  flowrate  can  initiate  an  alarm. 
TTie  10  mr/hr  alarm  setpoint  corresponds  to  .05%  of 
the  limit  of  330  millicuries/second  as  specified  in  TS 
3.11.2.7.  It  is  in  accordance  with  this  TS  that  the 
offgas  radiation  monitor  alarm  is  set.  Historically, 
as  a  point  of  reference,  one  leaking  fuel  pin  has 
produced  several  thousand  mr/hr  levels  on  the 
offgas  radiation  monitor  at  HCGS.  Therefore,  the 


at  the  monitor  locations  and  should  either  or 
both  exceed  their  alarm  setpoint.  the  reactor 
coolant  will  be  promptly  sampled  to 
determine  activity  levels  and  the  possible 
need  for  additional  corrective  actions.  These 
actions,  coupled  with  the  analyses  in  the 
LTR,  ensure  that  there  will  be  no  significant 
increase  in  the  probability  or  consequences 
of  previously  evaluated  accidents. 

2.  The  operation  of  Hope  Creek  Generating 
Station  (HCGS)  in  accordance  with  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Other  than  the  circuitry  modifications 
required  to  accomplish  the  removal  of  the 
subject  MSU^M  reactor  shutdown  and  MSIV 
isolation  functions,  analyzed  in  the  LTR,  no 
changes  to  the  physical  plant  or  to  the 
manner  in  which  the  plant  is  operated  are 
introduced  by  the  requested  change. 
Therefore,  the  change  introduces  no 
possibility  for  any  new  or  different  kind  of 
accident. 

3.  The  operation  of  Hope  Creek  Generating 
Station  (HCGS)  in  accordance  with  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  analyses  in  the  LTR  demonstrate  that 
removal  of  the  automatic  reactor  shutdown 
and  main  steam  line  isolation  valve  (MSIV) 
closure  functions  of  the  main  steam  line 
radiation  monitor  (MSUIM)  does  not  change 
the  conclusions  in  the  UFSAR  that  the 
calculated  radiological  release  consequences 
of  the  bounding  control  rod  drop  accident 
will  not  exceed  the  acceptable  dose  limits 
specified  in  10  CFR  100  and  the  SRP  (See 
Dose  Comparison  Tables  2a  &  2b  of 
Attachment  3).  This.. along  with  the 
additional  actions  described  in  Attachment  3. 
ensure  that  there  is  no  significant  decrease  in 
any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville.  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW..  Washington. 
DC  20005-3502 

NRC  Project  Director:  Charles  L. 
Miller 


current  alarm  setpoint  of  10  mr/hr  provides  a 
conservative  margin.  As  background  levels  increase 
with  plant  age.  the  10  mr/hr  alarm  will  eventually 
be  supplanted  by  the  1.5  limes  background  alarm 
setpoint. 
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Public  Ser.ice  Electrir  ,v  Gas  Company. 
Docket  So.  30-334    (>-:>:  Cr.-'k 
Generating  st  uion,  Salem  County,  New 
{ereey 

Date  of  amendment  request:  February 
24, 1992 

Description  of  amendment  request: 
The  licensee  proposes  to  revise  the 
snubber  visual  inspectior^  requirements 
which  are  delineated  in  Technical 
Specifications  Surveillance  4.7.5.  The 
proposed  changes  would  incorporate  an 
alternate  schedule  for  snubber  visual 
inspections  which  was  recommended  by 
the  NRC  in  Generic  Letter  90-09. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

PSE&G  has.  pursuant  to  10  CFR  50.92, 
reviewed  the  proposed  amendment  to 
determine  whether  our  request  involves  a 
significant  hazards  consideration.  We  have 
determined  thai  operation  of  the  Hope  Creek 
Generating  Station  in  accordance  with  the 
proposed  changes: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  will,  in  accordance 
with  Generic  Letter  90-09.  incorporate  an 
alternate  snubber  visual  inspection  schedule 
which  maintains  the  same  confidence  level  as 
the  existing  schedule. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

There  are  no  physical  changes  to  the  plant 
or  to  the  manner  in  which  the  plant  is 
operated  Involved  in  the  proposed  revision. 
Therefore,  no  new  or  different  accident  is 
created  by  the  proposed  change. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

Insofar  as  the  alternate  snubber  visual 
inspection  schedule  proposed  in  this 
submittal  will  maintain  the  same  confidence 
level  as  the  current  schedule,  there  will  be  no 
resultant  change  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway.  Pennsville.  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Winston  and 
Strewn.  1400  L  Street.  NW..  Washington, 
DC  20005-3502 

NRC  Project  Director:  Charles  L. 
Miller 


Public  Service  Electric  Sr  Gss  Company, 
Docket  Nos.  50-272  and  '0  311  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2.  Salem  County,  New  Jersey 
Date  of  amendment  request  August  2, 

1991 

Description  of  amendment  request: 
The  proposed  change  would  delete  Fire 
Protection  Program  (FPP)  elements  from 
the  Technical  Specifications  (TS)  in 
accordance  with  the  provisions  and 
guidance  of  Generic  Letter  86-10. 
"Implementation  of  Fire  Protection 
Requirements"  and  Generic  Letter  88-12, 
"Removal  of  Fire  Protection 
Requirements  from  Technical 
-Specifications." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  to  the  technical 
specifications  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

Upon  NRC  approval  of  the  requested 
changes  herein,  the  FPP  requirements 
currently  defined  In  the  TS.  in  conjunction 
with  these  additional  proposed  changes  to 
those  TS  and  to  the  [Salem  Generating 
Station)  (SGS)  Updated  Facility  Safety 
Analysis  Report  (UFSAR)  in  Attachment  4  [to 
the  licensee's  August  2. 1991  letter]  would  be 
embodied  within  a  periodic  testing  and 
surveillance  program  described  in  the  SGS 
UFSAR  that  would  entail  shifting  of  the 
testing  requirements  from  TS  surveillance 
procedures  to  periodic  test  procedures.  The 
Attachment  l-proposed  License  Condition 
and  additional  Special  Report  requirements 
in  TS  Section  6.9J  would  provide  adequate 
administrative  control  of  FPP  elements  to 
ensure  that  station  capabilities  to  achieve 
and  maintain  safe  shutdown  in  the  event  of  a 
fire  remain  at  an  equivalent  level  of  fire 
protection  as  currently  provided  with  the  FPP 
in  the  TS. 

Since  station  fire  protection  capabilities 
will  remain  at  an  equivalent  level  with  the 
FPP  removed  from  the  TS.  it  can  be 
concluded  that  the  proposed  change  does  not 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  to  the  tschnical 
specifications  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  represent 
enhancements  to  existing  TS.  The  majority  of 
significant  changes  are  to  Unit  1  TS  to 
provide  consistency  with  Unit  2.  The  changes 
to  both  units'  TS  are  in  accordance  with 
approved  generic  Westinghouse  STS  and 
variations  approved  for  Fiope  Creek 
Generating  Station.  No  physical  plant 
modifications  or  operating  configuralions 
result  from  these  changes.  The  proposed 
changes  do  not  affect  the  design  or  operation 
of  any  system  or  component  important  to 


safety.  I'pon  NRC  approval  of  the  Fire 
Protection  Program,  as  modified  herein,  the 
removal  of  the  elements  of  that  program  from 
TS  and  incorporation  m  the  UFSAR  in 
accordance  with  the  provisions  and 
guidelines  of  Generic  Letters  86-10  and  88-12 
will  not  create  any  new  or  different  accident 
from  any  previously  evaluated. 

3.  The  proposed  changes  to  the  technical 
specifications  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  changes  affect  the  control  of 
periodic  testing  and  surveillances  for  fire 
protection  systems  and  components.  The 
changes  do  not  affect  any  analysis  of  design 
bases  accidents  or  Appendix  R  [10  CFR  50) 
Hazards  Consideration.  The  proposed 
changes  provide  a  consistent  approach  to 
assuring  operability  and  availability  of 
existing  fire  protection  systems  for  safety- 
related  areas  at  Salem  Generating  Station, 

The  proposed  License  Condition  and 
requirements  placed  in  TS  Section  6.9  3  will 
ensure  that  the  station  fire  protection 
capabilities,  following  removal  of  the  FPP 
from  the  TS,  remain  at  [a]  level  equivalent  to 
that  level  currently  in  place  with  the  FPP  in 
the  TS.  Therefore,  removal  of  the  fire 
protection  program  elements  from  the  TS  will 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem.  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  N.W., 
Washington.  D.C.,  20005-3502 

NRC  Project  Director  Charles  L 
Miller 

Union  Elfctric  Compan\    Docket  No.  SO 
483,  Callaway  Plant.  Lnit  1.  Caliaiv3y 
County.  Missouri 

Date  of  amendment  request: 
December  4. 1991  and  March  11. 1992 

Description  of  amendment  request- 
The  proposed  amendment  revises 
Technical  Specifications  3/4.4.4  and 
3.4.9.3  to  address  NRC  staff 
recommendations  provided  in  Generic 
Letter  90-06,  Resolution  of  "Power- 
Operated  Relief  Valve  and  Block  Valve 
Reliability,"  and  "Additional  Low- 
Temperature  Overpressure  Protection 
for  Light-Water  Reactors. " 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 
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Thf  pmposed  changes  to  Technical 
Specification  3/4.4  4  and  its  Bases  do  nut 
involve  a  significant  hazards  consideration 
because  operation  of  Callaway  Plant  with 
these  changes  would  not; 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evalnafed.  No  credit  is  taken  for 
operation  of  the  PORVs  in  the  FS  \R  C^'^pfer 
15  accident  analyses  if  their  operstDn 
mitigates  thf  rrsuit  of  »he  accident.  Tiirbines 
trips  are  evaluated  in  FSAR  Section  15>2.3 
with  and  without  the  pressunzer  PORVs.  The 
loss  of  offsile  AC  power  and  loss  of  normal 
feedwater  analyses  (FSAR  Sections  15.2.6 
and  15.2.7)  assurr.e  the  PORVs  are  operable 
only  because  their  operation  maximizes  the 
transient  pressanzer  water  volum*  caused  by 
condensation  of  steam  that  would  have  been 
relieved  through  the  safety  valves.  The 
proposed  changes  to  Technical  Speufication 
3/4.4.4  Action  a.  requires  that  with  the  block 
vaive(s)  closed,  power  be  mnintained  to  the 
valve(^l  »o  they  ran  be  readily  openec  f-n'v 
the  control  roors.  This  ch<3nge  would 
decrease  the  amount  of  time  nf-eded  to 
initiate  feed  and  blei^d  capabilities  in  the 
event  an  alternative  measure  to  remove 
decay  eat  from  the  reactor  core  is  necessary 
The  proposed  change  to  TS  3/4  4.4  Action  d. 
is  a  clarification  for  potential  situation  where 
an  automatic  signal  to  the  PORVs  is 
inoperable  but  the  PORV  is  mechanically 
funct)onal.  Since  the  K3RV  is  still 
mechanically  functional,  it  would  euhdnce 
safe  operation  to  not  close  ard  remove  power 
from  the  block  valve,  and  allow  he  PORV  to 
rematn  in  a  condition  where  it  could  easily  be 
manually  opened  from  the  control  room  if 
required.  This  cla.nncation  is  cnnsisfenl  with 
the  oper^ibihty  requu^ments  for  the  PORVs  in 
Modes  1,  2  and  3.  Therefore,  the  proposed 
changes  to  Technical  Specification  3/4  4  4. 
and  its  associated  Baseaare  intended  to 
increase  the  reliabjlity  and  availability  of  the 
PORVs,  and  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  prrviously  ev.ifuated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  a'.cidenf  from  any 
previously  evaliia'.ei  There  is  no  new  ijpe  of 
accident  or  malfjiiction  being  created  and 
the  method  and  manner  of  plant  operation 
remains  unchanged.  No  change  in  testing 
methodology  is  being  proposed,  and  the 
equipment  is  not  being  operated  in  anew  or 
different  manner.  Changes  incorpofate  the 
staff  positions  delineated  in  CL 90-06. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  There  are  no  plant  desiga 
changes  involved  jr.d  no  changes  are  being 
made  to  the  safety  limits  or  safety  sjstem 
settings  that  would  adversely  impact  plant 
safety.  The  propos'.d  changes  to  Technical 
Specification  3/4.4  4  increase  the  availabitfty 
and  rehabiUty  of  the  power-operated  relief 
valves  (PORVsf  and  block  valves  to  perforr; 
their  intended  function.  The  changes  do  not 
reduce  any  technical  specification  margin  '  f 
safety. 

The  proposed  changes  to  Technical 
Specification  3.4.S.3  do  not  involve  a 
significant  hazards  cotisideiation  because 
operation  of  Callaway  Plant  with  these 
changes  would  not: 

1  Inviilve  a  significant  increase  hn  the 
probabtJity  or  conse<)iuence«  of  an  accident 


previously  evaluated.  There  is  no  change 
being  proposed  in  the  control  designed  to 
limit  the  occurrence  of  an  overpressure 
transient.  The  proposed  changes  to  Technics 
Specification  34.9.3  only  serve  to  hmit  the 
amount  of  time  the  plant  is  vulnerable  to  a 
potentially  damaging  overpressure  transient 
with  limited  overpressure  protection 
available.  Therefore,  the  proposed  changes  to 
Techrrical  specification  3.4.9.3  increases 
flexibility  and  availability  of  the  low^- 
temperature  overpressure  protection  system 
with  a  resultant  increase  in  the  level  of  plant 
safely  and  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  There  is  no  new  type  of 
accident  or  malfunction  being  created  anid 
the  method  and  manner  of  plant  operation 
remains  unchanged.  There  are  no  changes 
being  proposed  to  the  level  of  surveillance 
required  to  demonstrate  compliance  with  the 
LCO.  The  installed  overpressure  mitigation 
devices  will  conthwe  to  b«  operated  and 
tested  in  a  manner  consistent  with  their 
design  and  installv'.tion.  The  proposed 
changes  are  intended  to  enhance  the  level  of 
overpressure  protection  during  periods  of 
vulnerability.  Changes  incorporate  the  staff 
positions  delineated  in  GL  90-06. 

3.  Involve  a  sigiuficant  reduction  in  a 
margin  of  safety.  There  are  no  plant  design 
changes  involved  and  no  changes  are  being 
made  to  the  safetv'  limits  or  safety  system 
settings  that  would  adversely  impact  plant 
safety.  The  proposed  changes  to  Technical 
Specification  3  4  9,3  increases  the  flexibility 
and  avaihabihty  of  the  overpressure 
protection  system  to  mitigate  a  low- 
temperature  overpressunzation  event.  The 
changes  do  not  reduce  any  technical 
specifications  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92[cl  are  satisfied. 
Therefore,  the  .\'RC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library',  710  Court  Street.  Fulton, 
Missouri  65251. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esq.,  Shaw.  Piftman,  Potts  & 
Trowbridge,  2300  N  Street.  N.W., 
Washington,  IX:  20037. 

NRC  Project  Director  John  N.  Hannon 

Virginia  Electric  and  Power  Companv, 
Docket  Nos.  50-338  and  50-339.  North 
Anna  Power  Station,  I.'nits  "Vo.  1  and  .No. 
2   iMKXiSA  County,  Virginia 

Date  of  amendment  request 
December  20, 1991 

Description  of  amendment  request: 
The  proposed  arrendments  vwmld 
eliminate  the  resistance  temperature 
detectors  (RTDs)  bypa&a  loops  and 
substitute  ihermowells  that  extend  into 


the  reactor  coolant  system  (RCS)  piping. 
The  modification  would  increase  the 
total  response  time  because  the  sensor 
thermal  response  time  in  the  redesigned 
system  will  increase.  However,  the 
increase  in  thermal  response  time  is 
offset  by  a  reduction  in  transport  and 
thermal  delay  time  associated  with  the 
sensor  bypass  piping  being  eliminated. 
Therefore,  the  total  system  response 
time  remains  unchanged  and  the 
accident  analysis  resnlts  of  the  Updated 
Final  Safety  Analysis  Report  (UFSAR) 
Chapter  15  would  not  change.  Each  RTD 
will  be  shop  tested  inside  a  thermowell 
to  er»»ure  that  the  response  time  is 
vrifhin  the  required  limits.  The  response 
time  will  also  be  verified  in  the  field. 
The  change  affects  Table  3.3-2.  "Reactor 
Trip  System  Instrumentation  Response 
Times,"  and  Table  3.3-  5,  "Engineered 
Safety  Features  Response  Times."  In 
addition,  an  expired  footnote  wnll  be 
deleted  on  Table  3.3-2  for  both  units. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91fa),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  DO  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  will  not  change  the 
RCS  temperature  or  temperature  related 
setpoints.  Total  response  time  (or 
temperature  related  setpoints.  includtn^  the 
coolant  thermal  lag,  wtU  be  unchanged.  The 
probabthty  and  corweq«cnce  of  thermowell 
failure  or  leaka^  |are(  bounded  by  the 
anaijraia  for  the  current  system-  The 
probabihly  of  linkage  is  reduced  due  to  the 
elimination  of  240  feet  of  p»pn>g  and 
associated  valves. 

2.  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident.  The  protection  and  control  systems 
win  not  be  significantly  [changed).  A 
thermowell  faihire  is  similar  to  a  bypass  loop 
failure. 

3.  The  safety  margin  depends  on  the 
temperature  setpoints  and  the  total  delay 
inherent  in  the  temperature  monitoring 
system.  Because  these  are  not  being  changed, 
the  safety  margin  reduction  is  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signiHcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library.  Special 
Collections  Department,  University  of 
Virginia.  Charlottesville,  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
P.O.  Box  1535,  Richmond,  Virginia  23212. 
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A'RC  Project  Director:  Herbert  N. 

Berko-.v 

VVashinHti>n  PutiUc  Ptnver  Supply 
System.  Docket  No.  50-397,  Nuclear 

Pi-niprt  Sn  2  Ronton  County, 

\\a3hingt(..n 

Date  of  amendment  request:  February 
25, 1992 

Description  of  amendment  request: 
This  amendment  request  is  to  revise 
Technical  Specifications  (TS)  2.1.2. 
"Safety  Limits:  Thermal  Power.  High 
Pressure  and  High  Flow".  B.2.0.  Safety 
Limits  and  Limiting  Safety  System 
Settings,  and  6.9.3.2.  "Core  Operating 
Limits  Report  (COLR)"  in  order  to  reflect 
characteristics  of  the  Cycle  8  reload 
core.  This  TS  amendment  specifically 
addresses  the  change  in  the  Minimum 
Critical  Power  Ratio  (MCPR)  safety  limit 
due  to  the  analysis  that  was  conducted 
on  the  core  loading  that  is  to  be  used  for 
Cycle  8  operations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Supply  System  has  evaluated  the 
requested  changes- per  10  CFR  50.93  and 
determined  that  they  do  not  represent  a 
significant  hazards  consideration  because 
they  do  not; 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  A  multi-discipline 
thermal  hydraulic  and  statistical  analysis  has 
been  performed  for  the  Cycle  8  reload  core. 
This  analysis  considered  all  of  the  design 
changes  associated  with  Cycle  8  and  their 
operational  impact.  The  MCPR  safety  limit 
for  a  given  core  design  is  established  through 
statistical  analysis  of  uncertainties 
associated  with  the  thermal  hydraulic  state  of 
the  core.  The  MCPR  safety  limit  as  developed 
for  the  Cycle  8  design  assures  that  at  least 
99.9"  of  the  fuel  rods  in  the  core  will  avoid 
boiling  transition  during  normal  and 
anticipated  operational  occurrences.  The 
proposed  change  in  ^fety  limit  provides 
assurance  that  the  above  criterion  will  be 
met.  With  this  assurance,  it  is  evident  that 
the  probability  or  consequences  of  accidents 
previously  analyzed  will  not  change. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  Cycle  8  reload  design  has  been 
analyzed  in  detail.  The  change  in  the  MCPR 
safety  limit  did  not  create  a  new  type  of 
accident.  The  reload  design  itself  is 
sufficiently  similar  to  the  present  design  to 
preclude  the  introduction  of  a  new  transient. 

3)  Create  a  significant  reduction  in  the 
margin  of  safety. 

The  purpose  of  the  proposed  change  is  to 
preserve  the  present  margin  to  safety  while 
providing  increased  operating  margin  for  the 
plant.  The  decreased  MCPR  safety  limit  is 
justified  in  the  cycle  specific  analysis  by 


changes  in  radial  power  distribution  brought 
about  by  the  Cycle  8  design.  Therefore,  the 
proposed  change  in  MCPR  safety  limit  does 
not  create  a  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street.  Richland.  Washington 
99352 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esq..  Winston  &  Stravvn.  1400 
L  Street.  N.W..  Washington.  D.C.  20005- 
3502 

^'RC  Project  Director:  James  E. 
Cagliardo,  Acting 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Operating  Licenses  and 
Proposed  No  Significant  Hazards 
Consideration  Determination  and 
Opportunity  for  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration.  For  details,  see  the 
individual  notice  in  the  Federal  Register 
on  the  day  and  page  cited.  This  notice 
does  not  extend  the  notice  period  of  the 
original  notice. 

lowq  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold  Energy 
Center.  Linn  County,  Iowa 

Date  of  application  for  amendment: 
July  6. 1990.  revised  by  letters  dated 
August  30. 1991  and  January  &,  1992. 

Brief  description  of  amendment 
request:  The  amendment  would  revise 
the  Technical  Specifications  by 
removing  Rod  Sequence  Control  System 
requirements  and  reducing  the  Low 
Power  Setpoint  for  the  Rod  Worth 
Minimizer  to  20%  of  rated  power. 

Date  of  individual  notice  in  Federal 
Register  February  20. 1992  (FR  57  6133) 

Expiration  date  of  individual  notice: 
March  20. 1992 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street.  S.E..  Cedar  Rapids,  Iowa 
52401. 


Notice  of  Issuance  of  Amendment  to 
Facility  Operating  License 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments.  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street.  NW.. 
Washington.  D.C.  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Attention:  Director.  Division 
of  Reactor  Projects. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Nuclear  Power  Station  Units  1 
and  2,  Lake  County.  Illinois 

Date  of  application  for  amendments: 
August  9,  1991,  as  supplemented 
October  10, 1991.  and  February  13,  1992. 
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Brief  description  of  arrendments:  The 
amendments  revise  the  Zion  Technical 
Specifications  to  delete  Table  4.4-2, 
"Engineered  Safeguards  Equipment 
Actuation  Test"  and  to  .--tlocate 
information  which  is  c:iir'-(>r;!l> 
addressed  in  the  footnotes  to 
Specification  4.4.2  and  Table  4.4-2. 
Date  of  issuance:  March  19,  1992 
Effective  date:  March  19,  1992 
Amendment  Nos.:  134  and  123 
Faculty  Operating  License  Xos.  DPR- 
39  and  DPR -48.  The  amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register:  September  18,  1991  (56  FR 
4-231)  The  October  10,  1991,  submittal 
which  provided  additional  clarifying 
information,  and  the  February  13,  1992, 
submittal  which  corrected  two 
Technical  Specification  pages,  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  March  19,  1992.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  W'aukegan  Public  Library,  12fl 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fermi-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment: 
December  5. 1991,  as  supplemented 
December  30,  1991 

Brief  description  of  amendment:  The 
proposed  Technical  Specification  (TS) 
would  reconcile  the  TS  required  actions 
for  the  Emergency  Equipment  Cooling 
Water  (EECW)  and  Emergency 
Equipment  Service  Water  (EESW) 
systems  and  the  TS  required  actions  for 
certain  systems  which  receive  EECW/ 
EESW  cooling. 

Date  of  issuance:  March  9, 1992 

Effective  date:  March  9. 1992 

Amendment  No.:  80 

Facility  Operating  License  No.  NPF- 
43.  The  amendment  revises  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  January  9, 1992  (57  FR  935)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  March  9, 1992.  No 
significant  hazards  consideration 
comments  received:  No, 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 


Duquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  and  50-412,  Beaver  \  alley 
Power  Station,  Unit  Nos.  1  and  2. 
Shippingport,  Pennsylvania 

Date  of  application  for  amendments: 
May  14, 1991 

Brief  description  of  amendments:  The 
amendment  for  Unit  1  modifies  the 
Limiting  Condition  for  Operation  (LCO) 
and  Action  Statement  for  Technical 
Specification  (TS)  3.6.2.3  to  address 
operability  requirements  for  the 
chemical  addition  system  (CAS)  on  a 
subsystem  level.  The  LCO  requires  two 
chemical  injection  subsystems  to  be 
operable  vice  four  chemical  injection 
pumps  and  modifies  the  Action 
Statement  to  address  the  inoperability 
of  the  CAS.  Surveillance  Requirements 
4.6.2.3.b,  4.6.2.3. d.3.,  and  4.6.2,3.d.4  have 
been  (1)  modified  to  reflect  a  revised 
CAS  pump  flow  requirement,  (2)  added 
to  .--equire  verification  that  each 
chemical  mjection  pump  starts 
automatically  upon  a  test  signal,  and  (3) 
added  to  require  verification  at  least 
once  everv  18  months  that  one  chemical 
injection  pump  in  each  subsystem  will 
stop  on  a  signal  from  the  cutback  control 
valve,  respectively.  The  amendment  also 
adds  Bases  3/4.4.6.3,  Pressure  Isolation 
\  dive  Leakage,  to  the  Beaver  Valley 
I'nit  1  Bases. 

The  amendment  for  Unit  2  also 
modifies  the  LCO  and  Action  Statement 
for  TS  3.6.2.3  to  address  operability 
requirements  for  the  CAS  on  a 
subsystem  level.  The  LCO  requires  two 
chemical  injection  subsystems  to  be 
operable  vice  two  chemical  injection 
pum.ps  and  modifies  the  Action 
Statement  to  address  the  inoperability 
of  Lhe  CAS.  The  amendment  also  adds 
Surveillance  Requirement  4.6.2. 3.d.3  to 
verify  each  chemical  injection  pump 
starts  automatically  on  a  test  sigrtal. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  for  both  Units  1 
and  2  incorrectly  referred  to  TS  3.6.4.3 
vice  TS  3.6.2.3. 

Date  of  issuance:  March  6. 1992 

Effective  date:  March  6. 1992 

Amendment  Nos.:  163  -  Unit  1  -  43  - 
Unit  2 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  21. 1991  (56  FR  41580) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  March  6, 1992.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Permsylvania  15001. 


Fnter^y  Operations,  Inc.,  System  Energy 
Kesnurces,  Inc.,  South  Mississippi 

F'UMirn  F'nv\iT   \^^l>(  i.ition,  and 
Mississippi  l';ii\"?  ^  ii^ht  Company, 
Docket  \  >    iO  4U    (:.ind  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  application  for  amendment- 
August  13. 1991 

Brief  description  of  amendment:  The 
amendment  changed  from  2  hours  to  24 
hours  the  Technical  Specification  time 
requirement  for  operability  testing  of  the 
remaining  diesel  generators  if  Diesel 
Generator  13  is  inoperable. 

Date  of  issuance:  March  9, 1992 

Effective  date:  March  9, 1992 

Amendment  No:  92 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  18,  1991  (56  FR 
47326)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  9, 1992.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1406.  S. 
Commerce  at  Washington,  Natchez. 
Mississippi  39120, 

rpt>'rj;\  Opt'r;iti(in>.,  Inc.,  System  Energy 
Kcsciiin  <".,  till     Sdiuh  Mississippi 
L1p(  irn  PiiutT  As'^ociation,  and 

^1;>s;^^i(■1pi  P{'.^^r^  (K  I.ich?  Cnrnpany, 
Dot  i.,t't  \r)  30.'-ri6  (ir.;nd  { I  i,!;f  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  application  for  amendment- 
May  30, 1991 

Brief  description  of  amendment:  The 
proposed  amendment  deleted  from  the 
Technical  Specifications  several 
references  to  operation  of  the  Reactor 
Recirculation  System  in  the  Non-Loop 
Manual  (automatic)  mode  of  flow 
control.  This  mode  of  operation  was 
eliminated  by  a  10  CFR  50.59  evaluation 
and  an  approved  design  change 
implemented  during  Refueling  Outage  4 
in  1990. 

Date  of  issuance:  March  9, 1992 

Effective  date:  March  9, 1992 

Amendment  No:  93 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Dote  of  initial  notice  in  Federal 
Register  July  10, 1991  (56  FR  31433)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  March  9, 1992.  No 
significant  hazards  consideration 
comments  received;  No 
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Local  Public  Document  Room 
location:  judge  George  W.  Armstrong 
Library.  Post  Office  Box  1406,  S. 
Commerce  at  Washington.  Natchez. 
Mississippi  39120. 

Florida  Power  Corporation,  et  al., 
Docket  No.  50-302.  Crystal  River  Unit 
No  3  Nuclear  Generating  Plant.  Qtnis 
Ccur'y.  Florida 

Date  of  application  for  amendment: 
August  16, 1991 

Brief  description  of  amendment:  This 
amendment  deletes  the  Sebring  Utilities 
Commission  from  the  License  as  a 
participating  owner  of  CR-  3,  reflecting 
the  transfer  of  its  0.4473  percent 
ownership  share  of  CR-3  to  Florida 
Power  Corporation. 

Date  of  issuance:  March  18, 1992 

Effective  date:  March  18, 1992 

Amendment  No.:  140 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  5. 1992  (57  FR  4487] 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  an 
Environmental  Assessment  dated  March 
18, 1992  and  in  a  Safety  Evaluation 
dated  March  18, 1992.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street.  Crystal  River.  Florida 
32629 

GPl  Nuf  lea-  Corporation,  et  al..  Docket 

No  iO-219  Oyster  Creek  Nuclear 

C/v  r.f^rating  Station.  Ocean  County,  New 

jfrvry 

Date  of  application  for  amendment: 
October  23, 1991,  as  supplemented 
December  20, 1991 

Brief  description  of  amendment:  The 
amendment  revises  Section  3.13  of  the 
Technical  Specifications  to  have 
available  a  preplanned  alternate  method 
capable  of  being  implemented  to  provide 
an  estimate  of  the  radioactive  material 
in  containment  under  accident 
conditions  if  both  containment  high 
range  monitors  are  inoperable  for  more 
than  7  days. 
Date  of  issuance:  March  9,  1992 
Effective  date:  March  9, 1992 
-    Amendment  No.:  157 

Facility  Operating  License  No.  DPR- 
15.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  5. 1992  (57  FR  4487) 
Hie  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  9, 1992.  No 
significant  hazards  consideration 
comments  received;  No. 


Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  New  Jersey  08753. 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Georgia.  Docket  Nos.  50-321  and  50-366, 
Edwin  I.  Hatch  Nuclear  Plant.  Units  1 
and  2.  Appling  County.  Georgia 

Date  of  application  for  amendments: 
January  10. 1990,  as  supplemented 
January  21  and  December  16, 1991,  and 
March  5. 1992 

Brief  description  of  amendments:  The 
amendments  eliminate  discrepancies 
between  the  plants'  Technical 
Specifications  and  Regulatory  Guide 
1.108,  "Periodic  Testing  of  Diesel 
Generator  Units  Used  As  Onsite  Electric 
Power  Systems  at  Nuclear  Power 
Plants,"  and  tn  conform  to  the 
requirements  contained  in  Generic 
Letter  84-15,  "Proposed  Staff  Actions  to 
Improve  and  Maintain  Diesel  Generator 
Reliability."  dated  July  2. 1984. 

Date  of  issuance:  March  20, 1992 

Effective  date:  Date  of  issuance  and 
implemented  within  120  days 

Amendment  Nos.:  178  and  119 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  16, 1990  {55  FR  20354)  The 
January  21. 1991.  letter,  in  response  to 
the  staffs  December  14, 1990,  request, 
the  December  16. 1991.  and  the  March  5. 
1992.  letters  provided  additional  and 
clarifying  information  and  proposed 
additional  changes  to  the  plants' 
Technical  Speficiations  for  EDG  testing 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  safety  Evaluation  dated 
March  20. 1992.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive.  Baxley,  Georgia 
31513 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50-425, 
Vogtle  Electric  Generating  Plant,  Units  1 
and  2,  Burke  County.  Georgia 

Date  of  application  for  amendments: 
November  20, 1991.  as  supplemented 
February  7, 1992 

Brief  description  of  amendments:  The 
amendments  would  allow  deletion  of  the 
residual  heat  removal  system  (RSRS) 
suction  valve  autoclosure  Interlock  and 


revise  the  opening  pressure  interlock 
setpoint. 
Date  of  issuance:  March  16, 1992 
Effective  date:  March  16,  1992 
Amendment  Nos.:  50  and  29 
Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register:  January  22,  1992  (57  FR  2595) 
The  February  7, 1992,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  March  16, 1992.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  WajTiesboro.  Georgia 
30830 

Iowa  Electric  Light  and  Power  Company. 
Docket  No.  50-331,  Duane  .\mnld 
Energy,  Center,  Linn  County,  lov\a 

Date  of  application  for  amendment: 
July  6, 1990,  revised  August  30, 1991,  and 
January  8, 1992. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  (1)  removing  the  Rod 
Sequence  Control  System  (RSCS),  (2) 
reducing  the  Rod  Worth  Minimizer 
(RWM)  low  power  setpoint,  and  (3) 
making  the  format  more  consistent  with 
Standard  Technical  Specifications 
Section  3.3,  Reactivity  Control. 

Date  of  issuance:  March  11, 1992 

Effective  date:  March  11. 1992 

Amendment  No.:  180 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  10, 1991(56  FR  31436); 
renoticed  October  2, 1^1  (56  FR  49920). 
The  January  8, 1992  submittal  made  an 
editorial  change  in  that  it  eliminated 
duplicative  specifications;  it  did  not 
change  the  original  proposed 
determination  of  no  significant  hazards 
consideration.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  11. 1992.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.  E.,  Cedar  Rapids. 
Iowa  52401. 

Iowa  Electric  IJoht  and  Power  Company, 
Docket  No.  50-331,  Duane  .Arnold 
Energy,  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment: 
September  20, 1991 
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Brief  description  of  amendment:  Tho 
amendment  revised  the  Technical 
Specifications  by  removing  component 
lists  from  Section  3.7  within  the 
guidehnes  set  forth  in  NRC  Generic 
Letter  91-08,  "Removal  of  Component 
Lists  from  Technical  Specifications." 

Date  of  issuance:  March  11. 1992 

Effective  date:  March  11, 1992 

Amendment  No.:  181 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  30. 1991  (56  FR  55947) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  11, 1992.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.  E.,  Cedar  Rapids, 
Iowa  52401. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment 
(and  supplemented):  November  6,  1991 
and  supplemented  on  February  5,  1992. 

Brief  description  of  amendment:  The 
amendment  modifies  Section  3.4. C.l  and 
the  Basis  of  Technical  Specification  3.4. 
Combined  Heatup,  Cooldown  and 
F'ressure-Temperature  Limitations,  by 
changing  the  pressure  limit  for  the 
Residual  Heat  Removal  (RHR)  system  to 
660  psig  from  600  psig. 

Date  of  issuance:  March  12,  1992 

Effective  date:  March  12, 1992 

Amendment  No.:  130 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  11, 1991  (56  FR 
64656]  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  12. 1992.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street.  P.O.  Box  367,  Wiscasset.  Maine 
04578. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station. 
Nemaha  County,  Nebraska 

Date  of  amendment  request: 
September  30, 1991,  as  supplemented 
January  20,  1992 

Brief  description  of  amendment:  The 
amendment  changed  the  Technical 
Specifications  to  clarify  usage  of  the 
terms  "system  '  and  "subsystem," 
assuring  proper  and  correct 


interpretation  of  the  CNS  Technical 
Specifications.  In  addition,  the  proposed 
changes  clarified  the  operability 
requirem.ents  for  the  Core  Spray  System 
and  Low  Pressure  Coolant  Injection 
System  of  the  Residual  Heat  Removal 
System  during  refueling  operations. 

Date  of  issuance:  March  11, 1992 

Effective  date:  March  11. 1992 

Amendment  No.:  152 

Facility  Operating  License  No.  DPR- 
46.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  13, 1991  (56  FR 
57099)  The  additional  information 
contained  in  the  supplemental  letter 
dated  January  20, 1992,  was  clarifying  in 
nature  and,  thus,  within  the  scope  of  the 
initial  notice  and  did  not  affect  the 
staffs  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  March  11, 1992.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305. 

Northeast  Nuclear  Energy  Cumpdnv    ft 
al..  Docket  No  50-336.  Viillstonp  \u.  ii  ar 
Power  Station.  Init  No.  2,  .New  London 
County,  Connecticut 

Date  of  application  for  amendment 
June  10, 1991 

Brief  description  of  amendment:  The 
amendment  changes  the  Millstone  Unit  2 
Technical  Specification  Section  4.10.1.2, 
"Special  Test  Exception,  Shutdown 
Margin  Surveillance  Requirements,"  by 
extending  the  time  prior  to  the  reduction 
of  shutdown  margin  to  demonstrate 
control  element  assembly  (CEA) 
insertion  capability  from  24  hours  to  7 
days. 

Date  of  issuance:  March  12, 1992 

Effective  date:  March  12, 1992 

Amendment  No.:  154 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  10, 1991  (56  FR  31439)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  March  12. 1992.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College. 
574  New  London  Turnpike.  Norwich. 
Connecticut  06360. 


Omaha  Pub! u  I'liwci  Dissrii  t  Dor  krt 
No.  50-2«5,  rort  Ciit-Miun  ^tijlmr  1  riil 
No.  1,  W  .)shin;.:!i"it'.  (,(Hint\    \i,'>]r  ,i^i ., 

Date  of  amendment  request: 
November  27, 1991 

Brief  description  of  amendment:  The 
amendment  revised  the  Fort  Calhoun 
Station  Technical  Specifications  by 
removing  the  cycle-specific  operating 
limits  and  institutirig  the  Core  Operating 
Limits  Report  in  accordance  with 
Generic  Letter  88-16. 

Date  of  issuance:  March  6, 1992 

Effective  date:  March  6, 1992 

Amendment  No.:  141 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  8, 1992  (57  FR  713)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  March  6. 1992.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha.  Nebraska 
68102 

Orii.ih.i  Pu!'i!ir  P:;u>t  IliMrict.  Docket 
No.  50-265,  lort  Calhoun  Station,  Unit 
No.  1.  Washington  County,  Nebraska 

Date  of  amendment  request:  January 
9.1992 

Brief  description  of  amendment:  The 
amendment  implemented  Generic  Letter 
91-01  concerning  vessel  specimen 
withdrawal  schedules  in  Technical 
Specification  3.3(l)c.  The  issues 
concerning  Generic  Letter  90-09  are 
being  addressed  separately. 

Date  of  issuance:  March  19, 1992 

Effective  date:  March  19. 1992 

Amendment  No.:  142 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  5, 1992  (57  FR  4491) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  19, 1992.  No 
significant  hazards  consideration 
comments  received:  No, 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street.  Omaha.  Nebraska 
68102 

Power  Authority  of  the  State  of  New 

York,  Dtx  kef  \'ii  "0-11.1,  James  A. 
F!l/i'.(tn(,k  \uiif,ir  i'liwer  Plant. 
Oswego  County,  New  York 

Date  of  application  for  amendment 
December  30, 1991 

Brief  description  of  amendment:  The 
amendment  revises  Section  6.0, 
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"Administrative  Controls, "  to  reflect  a 
management  reorganization  designed  to 
improve  operations  at  the  plant.  The 
management  reorganization  includes 
position  title  changes,  the  creation  of 
two  new  senior  level  management 
positions  on  the  same  level  as 
Superintendent  of  Power,  the 
reassignment  of  position 
responsibilities,  and  the  proposed 
restructuring  of  the  Plant  Operating 
Review  Committee. 

Date  of  issuance:  March  9. 1992 

Effective  date:  March. 9, 1992 

Amendment  No.:  178 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
Register  February  5, 1992  (57  FR  4493) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  9. 1992.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library.  State 
University  of  Oswego,  Oswego,  New 
York  13126. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  James  A. 

FitzPatrick  Nuclear  Power  Plant. 
Oswego  County.  New  York 

Date  of  application  for  amendment 
January  9, 1992 

Brief  description  of  amendment-  The 
amendment  revises  the  technical 
specifications  to  permit  hydrostatic 
pressure  and  leakage  testing  of  the 
Reactor  Coolant  System  (RCS)  as 
required  by  Section  XI  of  the  American 
Society  of  Mechanical  Engineers 
(ASME)  Boiler  and  Pressure  Vessel 
(B&PV)  Code  at  RCS  temperatures 
exceeding  212  degrees  F.  During  this 
testing,  the  High  Pressure  Coolant    . 
Injection,  Reactor  Core  Isolation 
Cooling,  and  the  Automatic 
Depressurization  System/Safety  Relief 
Valves  are  not  required  to  be  operable. 

Date  of  issuance:  March  9. 1992 

Effective  date:  March  9. 1992 

Amendment  No.:  179 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
Register  February  5, 1992  (57  FR  4494) 
Tlie  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  9. 1992.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
n-  partment.  Penfield  Library.  State 


University  of  Oswego,  Oswego,  New 
York  13126. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment 
November  15, 1991 

Brief  description  of  amendment:  The 
amendment  revises  TS  Section  4.11 
(Safety-Related  Shock  Suppressors 
(Snubbers))  to  specify  a  snubber  visual 
inspection  schedule  which  is  in 
accordance  with  the  guidance  provided 
in  Generic  Letter  90-09,  "Alternative 
Requirements  for  Snubber  Visual 
Inspection  Intervals  and  Corrective 
Actions."  The  amendment  also  corrects 
typographical  errors  in  TS  Section  4.11. 

Date  of  issuance:  March  9, 1992 

Effective  date:  March  9, 1992 

Amendment  No.:  Ill 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  26. 1991  (56  FR 
6G928)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  9, 1992.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York.  10610. 

Public  Service  Electric  &  Gas  Company. 
Docket  No.  50-354.  Hope  Creek 
Generating  Station.  Salem  County.  New 
Jersey 

Date  of  application  for  amendment 
November  29, 1991,  and  supplemented 
on  January  31. 1992.  The  supplemental 
letter  did  not  affect  the  original  no 
significant  hazards  determination. 

Brief  description  of  amendment  This 
amendment  revised  TS  4.6.1.2.a  to  allow 
a  one-time  maximum  interval  of  56 
months  between  the  first  and  second 
Type  A  Containment  Integrated  Leakage 
Rate  Tests  (ILRT).  The  present  TS 
interval  is  40  plus/minus  10  months. 
Additionally,  the  note  pertaining  to  TS 
4.6.1.2.d  has  been  deleted.  This  note 
allowed  a  one-time  extension,  to  the 
first  refueling  outage,  for  the  Type  C  test 
interval,  for  specific  valves.  This  note  is 
no  longer  applicable. 

Date  of  issuance:  March  9, 1992 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  the  date  of  issuance. 

Amendment  No.:  48 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 


/J.;.'p  of  initial  notice  in  Federal 
Register  December  26, 19<n  (5fi  FR 
66928)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  9, 1992.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville.  New  Jersey 
08070 

The  Cleveland  Electrir  Illuminating 
Company,  Cenlerior  Service  Company. 
Duquesne  Light  Company,  Ohio  Edison 
Company.  Pennsylvania  Power 
Company,  Toledo  Edison  Comp-my, 
Doclvet  No.  50-440,  Perry  Nuclear  Power 
Plant,  Unit  No.  1.  Lake  County.  Ohio 

Date  of  application  for  amendment 
December  18. 1991 

Brief  description  of  amendment  The 
amendment  revised  Technical 
Specification  .'5.3.2.  to  allow  the  use  of 
hafnium  metal  in  the  design  of  control 
rod  assemblies. 

Date  of  issuance:  March  11, 1992 

Effective  date:  March  11,  1992 

Amendment  No.  40 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  22, 1992  (57  FR  2601) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  11. 1992.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753  Main 
Street.  Perry,  Ohio  44081 

The  Cleveland  Electric  Illumin.iting 
Company,  CentTior  Service  Company, 
Duqupsne  Light  Companv.  Ohio  Edison 
Comp.Tny.  Pennsylvania  Povver 
Company.  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear  Power 
Plant.  Unit  No.  1,  Lake  County,  Ohio 

Date  of  application  for  amendment 
March  28, 1991 

Brief  description  of  amendment  The 
amendment  revised  the  Technical 
Specifications  (TSs)  to  provide 
exceptions  to  TS  4.0.4  and  clarify 
surveillance  requirements  for  certain 
neutron  monitoring  instrumentation. 

Date  of  issuance:  March  20. 1992 

Effective  date:  March  20, 1992 

Amendment  No.:  41 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  15,  1991  (56  FR  22480)  The 
Commission's  related  evaluation  of  the 
amendment  is  mntained  in  a  Safety 


Evaluation 
significant  1 
comm.ents  r 
Local  Put 
location:  Pe 
Street,  Pern 
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Evaluation  date  March  20.  1992.  No 
significant  hazards  considsration 
comments  received:  No 

Local  Public  Document  Room 
Iccation:  Perry  Public  Library.  3753  Main 
Street,  Perry,  Ohio  44081. 

Toledo  Edison  Company.  Cenlennr 
Ser\  ice  Company,  and  The  Cleveland 
Eio(  trie  Illummating  Company.  Dockt-t 
No  50-346,  Davis-Besse  Nuclear  Power 
Station  Unit  No  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendmenL 
April  12, 1991 

Brief  description  of  amendmenL  The 
am.endment  revised  the  Appendix  A 
Technical  Specifications  (TS)  to  relocate 
the  procedural  details  of  the  current 
radiological  effluents  technical 
specifications  (RETS)  to  the  Offsite  Dose 
Calculation  Manual  (ODCM)  and 
Process  Control  Program  (PCP).  New 
prtigT.nmatic  controls  were  added  to 
TS  Section  6.0,  A\dministrative  Controls, 
to  satisfy  existing  regulatory 
requirements  for  RETS. 

The  changes  are  consistent  with  the 
guidance  provided  by  the  Nuclear 
Regulatory'  Commission  January  31, 1989 
Generic  Letter  89-01,  Implementation  of 
I^ngr.immatic  Con'rols  for  Radiological 
Ffnuenf  Technical  specifications  in  the 
.•\dministrative  Controls  Section  of  the 
Technical  Specifications  and  the 
Relocation  of  Procedural  Details  of 
RETS  to  the  Offsite  Dose  Calculation 
Manual  or  to  the  Process  Control 
Program. 

Date  of  issuance:  March  9. 1992 

Effective  date:  March  9, 1992 

Amendment  Xo.  170 

Facility  Operating  License  No.  NPF-3. 
.Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  4,  1991  (56  FR 
43814)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  9, 1992.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-39",  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  application  for  amendment: 
January  21, 1992,  as  supplemented 
February  14, 1992. 

Brief  description  of  amendment:  The 
amendment  revises  the  technical 
specifications  to  more  accurately  define 
the  acceptance  criteria  for  the  capacity 


of  the  blowers  in  the  main  steam 
isolation  valve  leakage  control  system. 

Date  of  issuance:  March  13,  1992 

Effective  date:  March  13, 1992 

Amendment  No.:  100 

Facility  Operating  License  No.  NPF- 
21:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  11, 1992  (57  FR  5028) 
The  February  14, 1992.  supplemental 
response  was  at  the  request  of  the  NRC 
and  did  not  affect  the  proposed 
determination  of  no  significant  hazards 
consideration.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  13, 1992.  No  significant  hazards 
consideration  comments  requested:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland.  Washington 
99352 

Dated  at  Rockvilie.  Maryland,  this  24th  day 
of  March  1992. 

For  the  Nuclear  Regulatory  Commission 

Ios«  A.  CaIvo, 

Acting  Director.  Division  of  Reactor  Projects 
I/II.  Office  of  Nuclear  Reactor  Regulation 

[Doc.  92-7360  Filed  3-31-92;  8:45  am) 
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Advisory  Committee  on  the  Medical 
Uses  o(  Isotopes;  Renewal  Notice 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  This  notice  is  to  announce  the 
renewal  of  the  Advisory  Committee  on 
the  Medical  Uses  of  Isotopes  for  a 
period  of  two  years. 

SUPPt-EMENTARV  tNFORV.',-nON:  The 
N'..  .'  a:  H'  i.';j:  -:    ^\  y .'   v  ■•   ssion  has 
determined  the  renewal  of  the  charter 
for  the  Advisory  Committee  on  the 
Medical  Uses  of  Isotopes  for  the  two 
year  period  commencing  on  April  5, 1992 
is  in  the  public  interest  in  connection 
with  duties  imposed  on  the  Commission 
by  law.  This  action  is  being  taken  in 
accordance  with  the  Federal  Advisory 
Committee  Act  after  consultation  with 
the  Committee  Management  Secretariat, 
General  Services  Administration. 

The  purpose  of  the  Advisory 
Committee  on  the  Medical  Uses  of 
Isotopes  is  to  provide  advice  to  the  U.S. 
Nuclear  Regulatory  Commission  (NRC), 
with  respect  to  the  development  of 
standards  and  criteria  for  regulating  and 
licensing  uses  of  radionuclides  in  human 
subjects.  Members  of  this  Committee 
have  demonstrated  professional 
qualifications  and  expertise  in  both 
scientific  and  non-scientific  disciplines 


including  diagnostic  and  therapeutic 
radiology,  pathology,  internal  medicine, 
nuclear  medicine,  nuclear  cardiology, 
medical  physics,  radiopharmacy.  stale 
medical  regulation,  patient's  rights,  and 
Food  and  Drug  Administration 
regulation. 

FOR  FURTHER  iSf:  ORMA' .OK  t-'Li  Aht 

CONTACr.  Larry  W,  Camper,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555; 
telephone  (301)  504-3417. 

Dated:  March  27. 1992. 

John  C  Hoyle. 

Federal  Advisory  Committee  Management 
Officer 

[FR  Doc.  92-7493  Filed  3-31-92;  8:45  amj 
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(Dockpf  No  4a-7i02) 

E  fi  V I  f  o  n  m  e  n  t  a  i  A  sse  ss  m  e  n '._  f-i  n  d  i  r )  g  o  i 
No  Significant  Inipact,  and  Opportunity 
for  Hearing  Related  to  Amendment  ot 

Materials  License  No  SMB 7-13 

Shieldatloy  Metallurgical  ("orp.; 
Newfield,  NJ 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuing  an  amendment  of 
Materials  License  No.  SMB-743,  held  by 
Shieldalloy  Metallurgical  Corporation 
(SMC),  to  authorize  an  increase  in 
possession  and  temporary  storage  at  the 
SMC  Facility  in  Newfield.  New  Jersey, 
of  source  material  (natural  uranium  and 
thorium)  in  the  form  of  slag  and  lime 
dust  which  are  generated  as  by-products 
of  the  columbium  (niobium)  extraction 
process. 

Summary  of  Environmental  Assessment 

Identification  of  the  Proposed  Action 

By  application  dated  February  13, 
1992,  SMC,  the  licensee,  requested 
authorization  to  possess  up  to  303,050 
kilograms  of  thorium  and  34.870 
kilograms  of  uranium.  SMC  anticipates 
reaching  these  limits  by  March  31, 1997. 

The  Need  for  the  Proposed  Action 

SMC  at  its  Newfield  facility,  as  part  of 
its  licensed  activities,  extracts 
columbium  from  ore  containing  natural 
thorium  and  uranium  at  concentration 
levels  which  are  expected  to  be  higher 
than  0.05  percent  by  weight.  Slag  and 
lime  dust  containing  essentially  all  of 
the  uranium  and  thorium  is  generated  as 
by-products  of  this  extraction  process. 
Exhaust  air  from  processing  activities 
passes  through  baghouse  dust  collectors. 
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Dust  collected  in  the  baghouse  is 
considered  as  licensed  material  and  is 
accumulated  in  a  pile  within  a 
controlled  area.  Licensed  slag  is  stored 
onsite  in  two  piles  which  lie  within  the 
confines  of  the  same  controlled  area. 

In  existing  license  SMB-743,  granted 
to  SMC  by  the  Commission  in  July  1980. 
SMC  was  authorized  to  possess  a 
maximum  of  100,000  kilograms  of 
thorium  and  5.000  kilograms  of  uranium. 
As  of  October  1991,  SMC  possessed 
about  235,000  kilograms  of  licensed 
thorium  and  29,400  kilograms  of  licensed 
uranium  of  which,  amounts  (limited  by 
facility  capacity)  of  about  1,000 
kilograms  of  thorium  and  100  kilograms 
of  uranium  are  contained  in  the  Raw 
Material  Storage  Facilities  (RMSF)  and 
Processing  Facilities  (PF),  and  the 
remaining  234.000  kilograms  of  thorium 
and  29,300  kilograms  of  uranium  are 
stored  in  piles  of  slag  and  lime  dust  in 
the  Source  Material  Storage  Yard 
(SMSY).  It  should  be  noted  that  over 
ninety  seven  percent  of  the  licensed 
material  stored  in  the  SMSY  is  in  the 
form  of  slag.  An  additional  12,500 
kilograms  of  licensable  thorium  and 
1,000  kilograms  of  licensable  uranium 
are  anticipated  to  be  added  to  existing 
piles  in  the  SMSY  in  the  form  of  slag 
and  lime  dust  on  an  annual  basis,  while 
source  material  is  anticipated  to  remain 
below  the  aforementioned  limiting 
amounts  in  the  RMSFs  and  PFs. 

Environmental  Impacts  of  the  Proposed 
Action 

In  response  to  the  Commission's 
request  dated  June  14, 1991.  SMC 
performed  an  experiment  in  accordance 
with  the  American  National  Standard 
Institutes  (ANSI)  standard  16.1  titled 
"Measurement  of  the  Leachability  of 
Solidified  Low-Level  Radioactive 
Wastes  by  a  Short-Term  Test 
Procedure,"  dated  1986.  to  determine  the 
leachability  indexes  of  radium-226, 
uranium-234,  uranium-235,  uranium-238, 
thorium-228,  thorium,-230,  and  thorium- 
232  contained  in  the  slag.  A  letter  report 
dated  January  16, 1992,  was  submitted 
by  SMC  to  the  Commission  containing 
the  results  of  the  test.  The  leachability 
indexes  ranged  from  values  of  9.9  for 
radium-226  to  12.6  for  uranium-234.  It 
should  be  noted  that  according  to  the 
Commission's  "Technical  Position  on 
Waste  Form"  dated  January  1991,  for 
low-level  waste  stabilized  in  cement,  a 
leachability  index,  which  is  the 
logarithm  of  the  inverse  of  the  diffusivity 
in  units  of  square  centimeters  per 
second,  should  be  greater  than  6.0.  The 
results  of  the  test  strengthen  the  notion 
that  any  short-term  leaching  caused  by 
infiltrating  water  is  unlikely,  and  no 
significant  groundwater  radiological 


contamination  is  expected  due  to 
temporary  onsite  storage  of  slag 
material  containing  up  to  303,050 
kilograms  of  thorium  and  34,870 
kilograms  of  uranium.  It  should  be  noted 
that  even  though  the  dust  collected  in 
the  baghouse  is  initially  in  a  dispersible 
form,  upon  contact  with  water  an  outer 
crust  is  formed  thus  converting  it  to  a 
nondispersible  form.  No  significant 
incremental  radionuclide  concentrations 
are  expected  in  surface  water  runoff, 
and  in  rfesuspended  dust  from  the  slag 
and  baghouse  dust  piles. 

Conclusion 

The  staff  believes  that  no  significant 
incremental  radiological  effluents  that 
may  be  released  offsite  would  result 
from  an  increase  in  possession  of  source 
material  by  SMC  for  approximately  five 
years,  and  that  temporary  onsite  storage 
of  source  material  in  slag  form  is 
environmentally  safe.  Therefore,  the 
staff  recommends  that  license  SMB-743 
be  amended  to  authorize  SMC  to 
possess  up  to  303,050  kilograms  (33.3 
curies)  of  thorium  and  34,870  kilograms 
(11.7  curies)  of  uranium. 

Alternative  to  the  Proposed  Action 

An  alternative  to  the  proposal  is  to 
transfer  the  accumulated  slag  and  lime 
dust  offsite.  Any  location  to  which  this 
material  is  ultimately  moved  will  have 
to  be  restricted  to  control  access  to  the 
material.  Measures  would  also  have  to 
be  taken  to  prevent  the  spread  of 
contaminated  material  during  transport. 
Any  location  chosen  would  have  to  be 
dedicated  to  that  purpose  and  would 
become  unavailable  for  other  activities. 
Because  no  significant  hazard  is 
associated  with  the  temporary  onsite 
storage  of  licensed  material  in  an  area 
that  is  already  restricted,  possessing 
and  storing  additional  quantities  of 
uranium  and  thorium  at  the  SMC 
Facility  in  Newfield,  New  Jersey,  is 
judged  acceptable  for  the  present, 
pending  a  determination  of  the  ultimate 
fate  of  the  material  based  on  a  thorough 
evaluation. 

Agencies  and  Persons  Contacted 

The  NRC  staff  held  informal 
discussions  with  State  of  New  Jersey. 

Finding  of  No  Significant  Impact 

Based  on  the  foregoing  Environmental 
Assessment,  the  Commission  has 
determined  not  to  prepare  an 
Environmental  Impact  Statement  and 
has  determined  that  a  Finding  of  No 
Significant  Impact  is  appropriate. 

Change  of  Name 

The  name  change  from  Shieldalloy 
Corporation  to  Shieldalloy  Metallurgical 


Corporation,  which  is  included  in  this 
amendment,  is  only  an  administrative 
action.  It  does  not  represent  any  change 
in  possession,  control  or  management  of 
the  licensed  material,  and  therefore  is, 
with  regard  to  accounting  for  its 
environmental  impacts  under  NEPA, 
eligible  for  a  Categorical  Exclusion 
under  10  CFR  51.22(c). 

Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this 
amendment  may  file  a  request  for  a 
hearing.  Any  request  for  hearing  must  be 
filed  with  the  Office  of  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  within  30  days  of 
the  publication  of  this  notice  in  the 
Federal  Register;  be  served  on  the  NRC 
staff  (Executive  Director  for  Operations, 
if  by  U.S.  Postal  Service  to  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  or  deliver  directly  to  One 
White  Flint  North,  11555  Rockville  Pike, 
Rockville,  MD  20852):  on  the  licensee 
Shieldalloy  Metallurgical  Corporation, 
Attn:  Mr.  David  Smith,  P.O.  Box  768, 
Newfield,  New  Jersey  08344;  and  must 
comply  with  the  requirements  for 
requesting  a  hearing  set  forth  in  NRC 
regulation,  10  CFR  part  2,  subpart  L, 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  Licensing 
Proceedings."  These  requirements, 
which  the  requestor  must  describe  in 
detail,  are: 

1.  The  interest  of  the  requestor  in  the 
proceeding: 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing; 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding:  and 

4.  The  circumstances  establishing  that 
the  request  of  hearing  is  timely,  that  is, 
filed  within  30  days  of  the  date  of  this 
notice. 

In  addressing  how  the  requestor's 
interest  may  be  affected  by  the 
proceeding,  the  request  should  describe 
the  nature  of  the  requestor's  right  under 
the  Atomic  Energy  Act  of  1954.  as 
amended,  to  be  made  a  party  to  the 
proceeding;  the  nature  and  extent  of  the 
requestor's  property,  financial,  or  other 
(i.e.,  health,  safety)  interest  in  the 
proceeding;  and  the  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  upon  the  requestor's  interest. 

The  February  13, 1992,  application, 
and  the  Commission's  Finding  of  No 
Sigiiificant  Impact  and  the 
Environmental  Assessment  are 
available  for  public  inspection  and 
copying  at  the  Commission's  Public 
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Dor  iinifnt  Room.  The  Gelman  Building, 
2120  L  Street  NW.,  Washington.  DC 
20555. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  March  1992. 

For  the  Nuclear  Regulatory  Commission. 
John  VV.N.  Hickey. 

Chief,  Fuel  Cycle  Safety  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
\VR  Doc  92-7484  Filed  3-31-92;  8:45  am] 

BILLING  COM  7S90-01-M 


[Docket  No.  50-320] 

Meeting  of  the  Advisory  Panel  tor  the 
Decontamination  of  Three  Mile  Island, 
Unit  2,  GPU  Nuclear  Corp. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  that 
the  Advisory  Panel  for  the 
Decontamination  of  Three  Mile  Island, 
Unit  2  (TMI-2)  will  be  meeting  on  April 
16.  1992,  from  7  p.m.  to  10  p.m.  at  the 
Holiday  Inn,  23  S.  Second  Street, 
Harrisburg,  Pennsylvania.  The  meeting 
will  be  open  to  the  public. 

At  this  meeting,  the  Panel  wjll  receive 
a  status  report  from  the  licensee,  GPU 
Nuclear  Corporation  on  the  progress  of 
readying  TMl-2  for  long  term  storage. 
The  NRC  Staff  will  provide  a  summary 
of  the  recently  issued  Safety  Evaluation 
Report  on  long  term  storage  of  the 
facility.  The  Advisory  Panel  will  also 
discuss  future  activities. 

Further  information  on  the  meeting 
may  be  obtained  from  Dr.  .Michael  T. 
Masnik,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
telephone  (301)  504-1191. 

Dated  March  26,  1992, 

For  the  Nuclear  Regulatory  Commission. 
lohn  C.  Hoyle, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  92-7483  Filed  3-31-92;  8:45  am) 

ElLLiSG  CODE  TS^O-IC-M 


[Docket  No.  50-2601 

Tennessee  Valley  Authority,  Browns 
Ferry  Nuc'ear  Plant,  Unit  2;  Withdrawal 
of  an  Amendment  Request  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  approved  the 
withdrawal  of  a  Technical  Specification 
(TS)  amendment  request  by  the 
Tennessee  Valley  Authority  (TV'A  or  the 
licensee)  for  an  amendment  to  Facility 
Operating  License  No.  DPR-52,  issued  to 
the  Browns  Ferry  .Nuclear  Plant,  Unit  2. 
The  plant  is  located  in  Limestone 
County,  Alabama.  Notice  of 
Consideration  of  Issuance  of  this 


amendment  was  published  in  the 
Federal  Register  on  December  17, 1991 
(56  PR  65515). 

The  application  being  withdrawn  was 
originally  submitted  by  an  amendment 
request  dated  December  6, 1991.  The 
licensee  proposed  to  revise  the  Browrns 
Ferry  Technical  Specifications  to  permit 
extended  operation  with  only  one 
operable  train  of  the  Containment 
Atmosphere  Dilution  (CAD)  System.  By 
letter  dated  March  11,  1992,  the  licensee 
withdrew  its  license  amendment 
application. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  December  6, 1991  and 
(2)  the  licensee's  letter  of  withdrawal 
dated  March  11, 1992. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW„ 
Washington.  DC  20555  and  at  the 
Athens  Public  Library,  South  Street. 
Athens,  Alabama  35611. 

Dated  at  Rockville,  Maryland  this  25th  day 
of  March  1992. 

For  the  Nuclear  Regulatory  Commission. 

Thierry  M.  Ross, 

Senior  Project  Manager,  Project  Directorate 
IJ-4,  Division  of  Reactor  Projects-I/ II,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  92-7482  Filed  3-31-92:  8:45  am] 
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POSTAL  RATE  COMMISSION 

[Docket  No,  A92- 10:  Order  No  92') 

Ben  Arnold.  Texas  76517  (Mr  &  M-s. 
Edgar  Henderson);  Order  Accepting 
Appeal  and  Establishing  Procedural 
Schedule  Under  39  U  S  C  404(b)<61 

Issued  March  18,  1992. 

Docket  Number:  A92-10. 

Name  of  Affected  Post  Office:  Ben 
Arnold,  Texas. 

Name(s)  of  Petitioner(s):  Mr.  &  Mrs. 
Edgar  Henderson. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers: 
March  10, 1992. 

Categories  of  Issues  Apparently 
Raised:  1.  Effect  on  the  community  [39 
U.S.C.  404(b)(2)(A)]; 

2.  Effect  on  postal  services  [39  U.S.C. 
404(b)(2)(C)]. 

3.  Compliance  with  procedural  notice 
and  comment  requirements  [39  U.S.C. 
404(b)(1)). 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 


In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  (39  U.S.C. 
404(b)(5)l,  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  Orders 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  March  25, 1992. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Charles  L.  Clapp, 
Secretary. 

March  10, 1992— Filing  of  Petition 
March  18, 1992— Notice  and  Order  of 

Filing  of  Appeal 
April  6. 1992— Last  day  for  filing  of 

petitions  to  intervene  [see  39  CFR 

3001.111(b)] 
April  16, 1992— Petitioner's  Participant 

Statement  or  Initial  Brief  [see  39  CFR 

3001.115(a)  and  (b)] 
May  6, 1992 — Postal  Service  Answering 

Brief  (see  39  CFR  3001.115(c)J 
May  21, 1992— Petitioner's  Reply  Brief 

should  petitioner  choose  to  file  one 

[see  39  CFR  3001.115(d)) 
May  28, 1992 — Deadline  for  motions  by 

any  party  requesting  oral  argument. 

The  Commission  will  schedule  oral 

argument  only  when  it  is  a  necessary 

addition  to  the  written  filings  [see  39 

CFR  3001.116) 
July  7, 1992— Expiration  of  120-day 

decisional  schedule  [see  39  U.S.C.  sec. 

404(b)(5)] 
(FR  Doc.  92-7461  Filed  3-31-92;  8:45  am) 

BILUNG  CODE  7710-fW-M 
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Matching 


Privacy  Ac:,  Cc-':::- 
Program 

agency:  United  States  Postal  Service. 
ACTION:  Notice  of  a  computer  matching 
program  between  the  United  States 
Postal  Service  and  the  Health  Resources 
and  Services  Administration. 

•  ,,MM  'inY:  Subsection  {e)(12)  of  the 
i'rivacy  Act,  as  amended  by  The 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law  100- 
503)  requires  agencies  to  publish 
advance  notice  of  new  matching 
programs.  Consequently,  notice  is 
herewith  provided  that  the  United  States 
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Postal  Service  (USPS)  proposes  to 
conduct  a  computer  matching  program 
with  the  Health  Resources  and  Services 
Administration  (HRSA).  The  program 
will  compare  USPS  payroll  and  HRSA 
debtor  records  to  identify  postal 
employees  delinquently  indebted  to  the 
federal  government  under  certain 
programs  administered  by  HRSA  and  to 
collect  those  debts  under  the  salary 
offset  provisions  of  the  Debt  Collection 
Act  of  1982  when  voluntary  payment  is 
not  made. 

EFFECTIVE  DATE:  Comments  must  be 
'•  ^K  ve  J  no  later  than  May  1, 1992. 
Unless  the  comments  received  result  in 
a  contrary  determination,  the  matching 
program  will  begin  no  sooner  than  30 
days  after  this  published  notice  has 
been  sent  to  Congress  and  the  Office  of 
Management  and  Budget  and  a  copy  of 
the  matching  agreement  has  been  sent  to 
Congress. 

ADDRESSES;  Comments  may  be  mailed 
to  the  Rei-ords  Officer,  United  States 
Postal  Service,  475  L'Enfant  Plaza  SW. 
Washington  DC  20260-5010,  or  delivered 
to  Room  8141  at  the  above  address 
between  8:15  a.m.  and  4:45  p.m.,  Monday 
through  Friday.  Comments  received  may 
also  be  inspected  during  the  above 

ho  :-^    "  P  -  --  «■;• 

FOR  FURTHER  tNFORMATiON  CONTACT: 

Betty  Sheriff.  Records  Office  (202)  268- 

SUPPLEMENTARY  INFORM ATiOM:  The 

following  paragraphs  describe  the 
matching  program  proposed  by  this 
notice.  The  description  complies  with 
Office  of  Management  and  Budget 
(OMB)  Guidelines  on  the  Conduct  of 
Matching  Programs  (54  FR  25818)  and 
OMB  Bulletin  89-22,  "Instructions  on 
Reporting  Computer  Matching  Programs 
to  the  Office  of  Management  and  Budget 
fOMBl  Cnngress  and  the  Public."' 

Repcr*  of  Computer  Matching 
P:oi;rdm — United  States  Postal  Service 
and  Health  Resources  and  Services 
Administration  (comparing  USPS 
pd\  roH  and  HRSA  debtor  records) 

A  Participating  Agencies.  The  United 
States  Postal  Service  (USPS)  is  the 
recipient  agency  and  will  perform  the 
computer  match  with  debtor  records 
provided  by  the  Health  Resources  and 
Services  Administration  (HRSA),  the 
source  agency  in  this  matching  program. 

B.  Purpose  of  the  Matching  Program. 
This  matching  program  will  compare 
USPS  payroll  and  HRSA  delinquent 
debtor  files  for  the  purposes  of 
identifying  postal  employees  who  may 
owe  delinquent  debts  to  the  federal 
government  under  certain  programs 
administered  by  HRSA.  The  pay  of  an 
employee  identified  and  verified  as  a 


delinquent  debtor  may  be  offset  under 
the  provisions  of  the  Debt  Collection  Act 
of  1982  when  voluntary  payment  is  not 
made. 

C.  Legal  Authorities  Authorizing 
Operation  of  the  Match.  This  matching 
program  will  be  undertaken  under  the 
authority  of  the  Debt  Collection  Act  of 
1982  (Public  Law  97-365).  which 
authorizes  federal  agencies  to  offset  a 
federal  employee's  salary  as  a  means  of 
satisfying  delinquent  debts  owed  to  the 
United  States. 

D.  Categories  of  Individuals  Matched 
and  Identification  of  Records  Used.  The 
systems  of  records  maintained  by  the 
participant  agencies  under  the  Privacy 
Act  of  1974,  as  amended,  from  which 
records  will  be  disclosed  for  the  purpose 
of  this  matching  program  are: 

1.  USPS  will  use  records  from  its 
system  "Finance  Records — Payroll 
System.  USPS  050.020"  containing 
records  of  approximately  850.000 
employees.  Disclosure  will  be  made 
pursuant  to  routine  use  No.  24  of  USPS 
050.020.  A  complete  description  of  USPS 
050.020  last  appeared  in  the  Federal 
Register  at  54  FR  43667.  dated  October 
26. 1989,  and  has  been  amended  at  55  FR 
20554  dated  May  17. 1990,  56  FR  13505 
dated  April  2, 1991.  and  57  FR  7607 
dated  March  3, 1992. 

2.  HRSA  will  use  records  from  it3 
system  "Health  Resources  and  Services 
Administration  Loan  Repayment/Debt 
Management  Records  System.  HHS/ 
HRSA/OA  (09-15-0045)"  containing 
records  of  approximately  12.000 
individuals  who  have  received  student 
loans,  scholarships,  traineeships.  or 
grant  funds  under  Title  III.  VII.  and  VIII 
of  the  Public  Service  Act  as  amended  or 
other  programs  administered  by  HRSA 
and  who  are  delinquent  in  repaying 
either  loans  or  funds  owed  under  such 
programs.  Disclosure  will  be  made 
pursuant  to  routine  use  No.  15  of  HI  IS/ 
HRSA/OA  (09-15-0045),  published  in 
the  Federal  Register  at  53  FR  41243. 
dated  October  20, 1988. 

E.  Description  of  the  Matching 
Program.  The  HRSA  will  provide  to 
USPS  a  magnetic  computer  tape 
containing  the  names,  social  security 
numbers  (SSN),  internal  account 
number,  and  total  amount  owed.  By 
computer,  the  USPS  will  compare  that 
information  with  its  payroll  file, 
establishing  matched  individuals  (i.e., 
"hits")  on  the  basis  of  like  SSNs.  For 
each  matched  individual,  the  USPS  will 
provide  to  HRSA  the  name,  SSN,  date  of 
birth,  home  address,  and  work  location. 
No  adverse  action  will  be  taken  on  the 
basis  of  raw  hit  data.  HRSA  will  screen 
that  data  to  verify  that  the  matched 
individual  is  in  fact  a  delinquent  debtor 
not  in  a  repay  status.  HRSA  will  do  this 


by  comparing  automated  data  with 
manual  files  to  verify  debtor  identity; 
conducting  independent  inquiries  when 
necessary  to  resolve  questionable 
identities:  and  reviewing  records  of  the 
suspected  debtor's  account  to  confirm 
that  the  debt  is  still  in  a  non-pay  status 
without  resolution. 

The  Debt  Collection  Act  requires 
HRSA  to  provide  the  suspected  debtor 
with  certain  due  process  rights  including 
30  days  advance  notice  and  an 
opportunity  to  contest  the  alleged  debt. 
Only  after  HRS.A  has  afforded  the 
debtor  these  opportunities  and  certified 
over  the  signature  of  an  authorized 
agency  official  that  all  due  process 
procedures  have  been  followed  will 
involuntary  offset  be  made. 

F.  Beginning  and  Ending  Dates  of  the 
Matching  Program.  The  matching 
program  is  expected  to  begin  in  April 
1992  and  to  continue  for  a  period  not  to 
exceed  18  months.  The  agreement  may 
be  extended  for  one  additional  year 
beyond  that  period  if,  within  90  days 
before  the  actual  expiration  date,  the 
Data  Integrity  Boards  of  the  USPA  and 
HRSA  find  that  the  program  will  be 
conducted  without  change  and  each 
party  certifies  that  the  program  has  been 
conducted  in  compliance  with  the 
Matching  Agreement. 
Stanley  F.  Mires. 

Assistant  General  Counsel  Legislative 
Division. 
[FR  Doc.  92-7405  Filed  3-31-92;  8:45  am] 

BILLING  COOC  r^10-1?-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

AGENCY:  Railroad  Retirement  Board. 

action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Aged  Monitoring 
Questionnaire. 

(2)  Formfs)  submitted:  G-19c. 

(3)  OMB  Number:  3220-0178. 

(4)  Expiration  dote  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request:  F^xtension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 


Federal  Register  /  Vol.  57,  No.  63   /  Wednesdny.  April  1.  1992  /  Notu-f 


Hi; 


(6)  Frequency  of  response:  Annually. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Estimated  annual  number  of 
respondents:  10.000. 

(9)  Total  annua/  responses:  10,000. 

(10)  A  verage  time  per  response:  .08333 
hours. 

(11)  Total  annual  reporting  hours:  833. 

(12)  Collection  description:  The 
collection  obtains  information  about 
aged  annuitants  between  85  to  105  years 
of  age.  These  annuitants  may  no  longer 
be  competent  or  their  death  may  not 
have  been  reported.  Under  the  Railroad 
Retirement  Act,  the  Railroad  Retirement 
Board  (RRB)  may  pay  benefits  to 
someone  other  than  the  annuitant  if  it  is 
in  the  annuitant's  interest.  The  RRB 
must  terminate  payments  to  a  deceased 
annuitant. 

Additional  Information  or  Cuir.ments 

Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Dennis  Eagan,  the  agency 
clearance  officer  (312-751-4693). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  ).  Hodapp.  Railroad  Retirement 
Board.  844  Rush  Street,  Chicago,  Illinois 
60611  and  the  0MB  reviewer,  Laura 
Oliven  (202-395-7316),  Office  of 
Management  and  Budget,  room  3002. 
New  Executive  Office  Building. 
U'ashinRton,  DC  20503. 
Dennis  Eagan, 
Clearance  Officer. 
IFR  Doc  92-7440  Filed  3-31-92;  845  am) 

BILLING  CODE  7905-01-M 


RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Prcperty  Availability;  Ocean  Springs 
Property,  Jackson  County,  Ml 

agency:  Resolution  Trust  Corporation. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  property  known  as  the  Ocean 
Springs  property,  Jackson  County, 
Mississippi,  is  affected  by  Section  10  of 
the  Coastal  Barrier  Improvement  Act  of 
1990,  as  specified  below. 
DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  June  30,  1992. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Keith  J.  Dreaux, 
Asset  Speciahst.  Resolution  Trust 
Corporation,  Baton  Rouge  Consolidated 
Fieid  Office.  100  St.  James  Street.  Baton 


504)  339-1000,  Fax 


Rouge.  LA  70821. 
(504)  338-0085, 

SUPPLEMENTARY  INFORMATION:  The 

P'l  ;)«  rt\  is  located  on  the  north  side  of 
IS  Hgnway  90  and  on  the  west  side  of 
Riley  Road  at  their  intersection  in 
Ocean  Springs,  Mississippi.  The 
property  is  undeveloped,  contains  about 
20  acres  of  forested  wetlands,  and  is 
adjacent  to  the  Mississippi  Sandhill 
Crane  National  Wildlife  Refuge  which  !:^ 
southeast  of  the  property.  The  property 
is  covered  property  within  the  meaning 
of  section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990.  Public  Law 
101-591  (12  U.S.C.  1441a-3). 

Characteristics  of  the  property 
include:  The  property  is  approximately 
53  acres  in  size  and  is  forested  with 
thick  underbrush.  The  forested  wetlands 
on  the  northern  portion  of  the  property 
provide  stormwater  storage, 
groundwater  recharge,  and  habitat  for 
numerous  wildlife  species.  Mississippi 
Sandhill  Cranes,  whose  designated 
critical  habitat  is  adjacent  to  the 
property,  may  periodically  use  the  site. 

Property  size:  Approximately  53  acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
June  30. 1992  by  the  Resolution  Trust 
Corporation  at  the  address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 

government; 

2.  Agencies  or  entities  of  Stale  or  local 

government;  and 

3.  "Qualified  organizations"  pursuant  to 

section  170(h)(3)  of  the  Internal  Revenue 
Code  of  1986  (28  U.S.C.  170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by  June  30. 
1992  to  Keith  J.  Breaux  at  the  above 
ADDRESSES  and  in  the  following  form: 

Notice  of  Serious  Interest 

RE:  Ocean  Springs  Property 
Federal  Register  Publication  Date:  April  1. 
1992 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit  Notice 

under  criteria  set  forth  in  Coastal  Barrier 
Improvement  Act  of  1990,  P.L  101-591, 
Section  10(b)(2),  (12  U.S.C.  1441a-3(b){2)). 

3.  Brief  description  of  proposed  terms  of 

purchase  or  other  offer  (e.g..  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends  to  use 

the  property  primarily  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes. 

5.  Aulhonzed  Representative  (Name/ 

Address/Telephone/Fax). 

Dated;  March  25. 1992. 


Resolution  Trust  Corporation. 

William  |.  Tricarico. 

Assistant  Secretary. 

(FR  Doc.  92-7458  Filed  3-31-92;  8.45  amj 

BIUJNO  CODE  e714-01-« 


Co.3Stal  Barrier  Improvemeft  Ac; 
Property  Availability   Pensaroia  Land, 
Escambia  County.  FL 

AGENCY:  Resolution  Trust  Corporation. 
ACT  on:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  the  Pensacola 
Land,  Escambia  County,  Florida,  is 
affected  by  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  as 
specified  below. 

DATKS:  Written  notices  of  serious 
liUciest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  June  30, 1992. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Joe  Cianfrone. 
Asset  Specialist.  Resolution  Trust 
Corporation.  Tampa  Consolidated  Field 
Office,  4200  W.  Cypress  Street:  9th 
Floor.  Tampa.  FL  33607,  (813)  870-7145. 
Fax  (813)  870-7379. 

SUPPLEMENTARY  INFORMATION:  This 
prupc:;>  .a  .w^uIlu  ;i„rth  of  the 
intersection  of  Gulf  Beach  Highway  and 
Blue  Angel  Parkway  in  southwest 
Escambia  County,  Florida.  The  property 
contains  about  24-acres  of  wetlands  and 
is  located  immediately  adjacent  to  the 
Pensacola  Naval  Air  Station.  About 
1,880-acres  of  the  Naval  Air  Station's 
land  that  is  adjacent  to  this  property  is 
administered  as  a  Natural  Resource 
Management  Area,  primarily  for  open 
space,  sanctuary,  and  wildlife  habitat. 
The  property  is  covered  property  within 
the  meaning  of  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990.  Pub. 
Law  101-591  (12  U.S.C.  1441a-3). 

Characteristics  of  the  property 
include:  The  property  is  undeveloped, 
approximately  54-acres  in  size,  and 
contains  about  24-acre8  of  wetlands. 
The  property  may  also  provide  habitat 
for  several  endangered  species, 
including  the  wood  stork,  red-cockaded 
woodpecker,  and  the  eastern  indigo 
snake. 

Property  size:  Approximately  54 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
June  30, 1992  by  the  Resolution  Trust 
Corporation  at  the  address  stated  above. 
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Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agenries  or  entities  of  the  Federal 

govpmment; 
2  Agencies  or  entities  of  State  or  local 

government;  and 
3.  ■■Qualtried  organizations"  pursuant  lo 

section  170(h)(3)  of  the  Internal  Revenue 

Codp  of  1986  (26  U.S.C.  170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by  June  30, 
1992  to  )oe  Cianfrone  at  the  above 
ADDRESSES  and  in  the  following  form: 
Noticp  of  Serious  Interest 

RE;  Pensacola  Land 

Federal  Register  Publication  Date:  April  I. 
1992 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit  Notice 

under  critena  set  forth  in  Coastal  Barrier 
Improvement  Act  of  1990.  Public  Law 
101-591,  Section  10(b)(2),  (12  U.S.C. 
144l8-3(b)(2)). 

3.  Brief  description  of  proposed  terms  of 

purchase  or  other  offer  (e.g..  price  and 

method  of  financing). 
4  Declaration  by  entity  that  it  intends  to  use 

the  property  primarily  for  wildlife  refuge. 

sanctuary,  open  space,  recreational. 

historical,  cultural,  or  natural  resource 

conservation  purposes. 
Authorized  Representative  (Name/ Address/ 

Telephone/Fax). 
Dated;  March  25, 1992. 
Resolution  Trust  Corporation. 

William  ].  Tricarico,  I 

Assistant  Secretary.  ' 

(FR  Doc.  92-7450  Filed  3-31-92:  8;45  am| 
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SECURITIES  AND  EXCHANG! 

COMMISSION 


Self-Regula'o",-  Or: 
Applications  *0'  U"' 
Privileges  and  c*  Qi 
Heanng;  Cincr^'^a' 
Inc 


•_nity  tor 
:»<  Exchange, 


March  28.  1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Allwasle.  Inc. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
8256) 
BtinkAmerica  Corp. 
8^B%  Cum.  Pfd.  Ser.  K  Stock,  No  Par  Value 
(File  No.  7-8257) 
Bldckstone  Insured  Municipal  Term  Trust. 
Inc. 
Gammon  Stoci(.  $0  01  Par  Value  (File  No.  7- 
8258) 
Callaway  Golf  Co. 


Cijmmon  Slock,  $0.01  Par  Value  (File  No.  7- 
8259) 
Citizens  Utilities  Co. 
Series  A  Common  Slock.  $0.25  Par  Value 
(File  No.  7-8280) 
Coleman  Co.,  Inc. 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
8261) 
Cross  Timbers  Royalty  Trust 

Trust  Units  (File  No.  7-8262) 
Dial  Corp. 
Common  Stock.  $1.50  Par  Value  (File  No.  7- 
8263) 
Dial  Corp. 
S4.75  Pfd.  Stock.  No  Par  Value  (File  No.  7- 
8284) 
Enhance  Financial  Services  Group.  Inc. 
Common  Stock,  SOlO  Par  Value  (File  No.  7- 
8265) 
General  Motors  Corp. 
Series  C  Dep.  Shares  (Rep.  Vio  of  a  shares 
of  Series  C  Conv.  Pref.  Stock,  $0.10  Par 
Value  (File  No.  7-8266) 
Georgia  Power  Co. 
$1.90  Class  A  Pfd.  Stock.  No  Par  Value  (File 
No.  7-8267) 
Hospital  Corp.  of  America 
Class  A  Common  Stock.  $0.01  Par  Value 
(File  No.  7-8268) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  16, 1992. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonatlian  G.  Katz, 
Secretory. 
[FR  Doc.  92-7464  Filed  3-31-92;  8:45  am) 

BlUJtlO  C006  JOiO-OI-^l 


Setf-RegulatOHJ'  ©'■gantjations; 

App-ca*ions  'o*  vi'iissted  Trading 
f>r,y,|^p«j  arc  u'  Oooo'tunity  tor 
Hea.nng,  Midwest  Stocx  Exctiange,  inc. 

March  26, 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 


12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Burlington  Industries  Equity,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
8269) 
Clarcor.  Inc. 
Common  Stock.  $1  00  Par  Value  (File  No.  7- 
8270) 
ETown  Corp. 
Common  Stock.  No  Par  Value  (File  No.  7- 
8271) 
Glacier  Water  Services.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
8272) 
MuniYield  California  Fund,  Inc. 
Common  Stock.  $.10  Par  Value  (file  No.  7- 
8273) 
MuniYield  Florida  Fund.  Inc. 
Common  Stock.  $  10  Par  Value  (File  No.  7- 
8274) 
MuniYield  Michigan  Fund.  Inc. 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
8275) 
MuniYield  New  York  Insured  Fund,  Ina 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
8276) 
Nuveen  Select  Tax  Free  Income  Portfolio 
Shares  of  Beneficial  Interest.  $.01  Par  Value 
(File  No.  7-8277) 
Adams  Resources  and  Energy  Inc. 
Common  Stock.  $U)1  Par  Value  (File  No.  7- 
8278) 
CMl  Corp. 
Voting  Class  A  Common  Stock,  $.10  Par 
Value  (File  No.  7-8279) 
GFC  Financial  Corp. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
8280) 
Hubbell  Incorporated 
Class  A  Common  Stock.  $.01  Par  Value 
(File  No.  7-8281) 
Kaufman  and  Broad  Home  Corporation 
Special  Common  Stock  $1.00  Par  Value 
(File  No.  7-«282) 
KU  Energy  Corporation  (Holding  Company) 
Common  Stock,  $10.00  Par  Value  (File  No. 
7-8283) 
Southern  National  Corporation 
Depository  Shares  (each  representing  % 
share  of  Cumulative  Convertible 
Preferred  Stock,  No  Par  Value  (File  No. 
7-8284) 

■piese  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  16. 1992. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  .NW    Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  informa'inn  available  to  it,  that  the 
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extensions  of  unlisted  tradins  pri\il(.'«p« 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fiitr 
and  orderly  markeii,  and  t.hc  protection 
of  investors 

f'T  rhe  Commission,  by  the  Division  of 
Mrtrket  Regulation,  pursuant  to  delegated 
authonty 

lonathan  G  Katz 

Secrvtury 

|FR  Doc  92-7465  Filed  3-31-92.  8:45  am| 

B.LL.MG  CODE   ec^O-C'-.^U 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange. 
Incorporated 

Mnrch  26.  1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12{f)(lKBl  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  pnviieges  in  the 
following  security: 

Burlington  Industries  Equity,  Inc. 

Common  Stock.  $.01  Par  Value  (File  No.  7- 
8255) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  are  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  16. 1992. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
apphcation.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderK  markf  -s  and  the  protection 
of  investors 

For  the  Commission,  by  the  Division  of 
Market  RegiiUi!  ir  pursuant  to  delegated 
authon'v 

{onath^n  G  Kalr 

Sfcreto/y. 

!FR  Doa  92  '}«)  Fled  3-31-92:  8:45  amj 

BiL^JMQ  COO€  •01&-C1-M 


Self-Regulatory  Organizations: 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportuntty  for 
Hearing;  Philadelphia  Stock  Exchange 
IncorpKJrated 

Mrtrch  26.  1992 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Secuntjes  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Guardian  Bancorp 
Common  Stock.  No  Par  Value  (File  No.  7- 
8232) 
KV  Pharmaceutical  Co. 
Class  B  Common  Stock,  $0.10  Par  Value 
(File  No.  7-8233) 
MuniYield  California  Fund,  Inc. 
Common  Stock,  $.10  Par  Value  (File  Na  7- 
8234) 
.VluniVield  Florida  Fund.  Inc. 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
8235) 
MuniYield  Michigan  Fund,  Inc. 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
8236) 
MuniYield  New  York  Fund.  Inc. 
Common  Stock.  $  10  Par  Value  (File  No.  7- 
8237) 
Bankers  Trust  New  York  Corporation 
Preferred  Purchase  Units,  No  Par  Value 
(File  No.  7-8238) 
Benchmark  Electronics,  Inc. 
Common  Stock.  $0.10  Par  Value  (File  No.  7- 
8239) 
Clarcor.  Inc. 
Common  Stock.  $1  Par  Value  (File  No.  7- 
8240) 
Colonial  Investment  Grade  Municipal  Trust 
Shares  of  Beneficial  Interest  No  Par  Value 
(File  No.  7-8241) 
ETown  Corporation 
Common  Stock.  No  Par  Value  (File  No.  7- 
8242) 
NL'I  Corporation 
Common  Stock,  $7  Par  Value  (File  No  7- 
8243) 
Page  America  Group,  Inc. 
Common  Stock,  $0.10  Par  Value  (File  No.  ' 
8244) 
VISX  Incorporated 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
8245) 
TriMas  Corporation 
Common  Stock,  $0.01  Par  Value  (File  No.  " 
8246) 
Alabama  Power  Company 

Class  A  Preferred  Stock  (File  No.  7-8247) 
Burlington  Industries  Equity,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
8248) 
Fabri-Centers  of  America.  Inc. 
Common  Stock.  No  Par  Value  (File  No.  7- 
8249) 
Nuveen  Select  Tm  .^'f-(  in;  or:  ..  i-^jrTfolio 
Shares  of  BeneficiB,  iru-rrs-  ?'  Ph;  V,i:  .. 
(File  No  7-8250J 
Col  tec  Industries,  Inc. 


Common  Stock.  $.01  Par  Value  (File  No  7- 
8251) 

Hubbell  Incorporated 
Class  A  Common  Stock.  $.01  Par  Value 
(File  No.  7-8252) 
Hubbell  Incorporated 
Class  B  Common  Stock.  $.01  Par  Value  (File 
No  7-8253) 
Worldwide  Value  Fund 
Common  Stock.  $0,001  Par  Value  (File  No. 
7-8254) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  16,  1992. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  fo  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street.  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approN-e 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

(FR  Doc  92-7467  Filed  3-31-92.  8  45  amJ 

BIU.IMO  CODE  B01O-01-M 


I  Investment  Compa-' ,  a   •  h.>    ^o  18631; 

Pa'fi'O!  private  [>»vti:}*»r"'r'  'e'-rr  ■^'.j*,; 
Notice  ot  ApplicattcT; 

March  28.  1992. 

iJCf  NCY:  Securities  and  Exchange 

p.ission  ("SEC"). 
action:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Corrnanv  Act  of  1940  ("Act"). 

aphjcant:  Patriot  Private  Dividend 
Term  Trust.* 

RFLFVAKT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPuCATiON:  Applicant 

^  s  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  Act. 

FiuNO  date:  The  applicahon  on  Foms 

MEAJtING  on  NOTIFICATIOK  Of  MtARtMG. 

An  orOi  •  c  >  ' -mg  the  application  will  be 
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issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5.30  p.m.  on 
April  20, 1992,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification  by 
writing  (o  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  NVV.,  Washington.  DC  20549. 
Applicant,  211  Congress  Street.  Boston, 
Massachusetts  02110. 

F0«  FURTHER  INFORMATION  CONTACT: 

C  0  :\.'-:  M.-ss-^d'   S--     '  A'tomey,  at 
(202)  272-2813,  or  Barry  D.  Miller, 
Branch  Chief,  at  (202)  272-3018  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 

Applicant  s  Representations 

1.  Applicant  is  a  closed-end 
diversified  management  investment 
company  created  under  the  laws  of  the 
Commonwealth  of  Massachusetts.  On 
June  16. 1989,  applicant  filed  a 
Notification  of  Registration  pursuant  to 
section  8(a)  of  the  Act  on  Form  N-8A. 
On  September  15, 1989,  applicant  filed  a 
registration  statement  pursuant  to 
section  8(b)  of  the  Act  on  Form  N-2. 
Applicant  did  not  file  a  registration 
statement  pursuant  to  the  Securities  Act 
of  1933.  Applicant  has  never  made  a 
public  offering  of  its  securities. 

2.  Applicant  has  no  shareholders, 
assets  or  liabilities.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

3.  Applicant  never  issued  any  shares 
and  is  not  now  engaged,  and  does  not 
propose  to  engage,  in  any  business 
activities  other  than  those  necessary  to 
wind-up  its  affairs. 

For  the  SEC  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  92-7414  Filed  ;K-31-92;  8:45  am) 

BILLING  COO£  »C'0-0'-K 


SMALL  BuSiNESS  ADMINISTRATION 

•Req!on  '  Advisory  Cou^cii,  Public 

ine  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Hartford,  will  hold  a  public  meeting 
at  8:30  a.m.  on  Monday,  May  4, 1992.  at 
the  Days  Inn,  900  East  Main  Street, 
Meriden.  Connecticut,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Ms.  Carol  A.  White,  District  Director, 
U.S.  Small  Business  Administration.  330 
Main  Street.  Hartford,  Connecticut 
06106.  (203)  240-4670. 

Dated:  March  24, 1992. 

Caroline ).  Beeson, 

Assistant  Administrator.  Office  of  Advisory 

Councils. 

(FR  Doc.  92-7428  Filed  3-31-92;  8:45  am] 
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Westport  Plaza.  St.  Louis,  Missouri,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Robert  L  Andrews,  District  Director. 
U.S.  Small  Business  Administration.  815 
Olive  Street,  room  242.  St.  Louis. 
Missouri  63101,  (314)  539-6600. 

Dated:  March  20. 1992. 

Caroline  ].  Beeson, 

Assistant  Administrator,  Office  of  Advisory 

Councils. 

(FR  Doc.  92-7426  Filed  3-31-92;  8:45  am) 

BILLING  COOC  »02&-01-«l 


Region  VII  Advise  y  Council  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  VII  Advisory 
Council,  located  in  the  geographical  area 
of  Wichita,  will  hold  a  public  meeting  at 
10  a.m.  on  Monday.  April  27, 1992,  at  the 
Conference  Room  of  the  Small  Business 
Administration,  Wichita  District  Office, 
suite  510. 100  East  English  Street. 
Wichita.  Kansas,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Gary  Cook.  District  Director.  U.S. 
Small  Business  Administration,  suite 
510, 100  East  English  Street,  Wichita. 
Kansas  67202,  (316)  269-6566. 

Dated;  March  20, 199i 

Caroline }.  Beeson, 

Assistant  Administrator,  Office  of  Advisory 
Councils. 

[FR  Doc.  92-7425  Filed  3-31-92;  8:45  am] 
BILUNQ  COOC  WaS-OI-M 


Region  VI  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  Corpus  Christi.  will  hold  a  public 
meeting  at  1  p.m.  on  Tuesday,  April  28. 
1992,  at  the  US.  Small  Business 
Administration,  Corpus  Christi  Branch 
Office,  Wilson  Tower,  608  N. 
Carancahua.  suite  1200,  Corpus  Christi. 
to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  inform.ation.  write  or  call 
Ms.  Gail  E.  Goodloe,  Branch  Manager, 
U.S.  Small  Business  Administration,  606 
N.  Carancahua,  suite  1200,  Corpus 
Christi,  Texas  78476.  (512)  888-3301. 

Dated:  March  24.  1992. 

Caroline ).  Beeson. 

Assistant  Administrator,  Office  of  Advisory 
Councils. 

[FR  Doc.  92-7427  Filed  3-31-92;  8:45  am) 

BILUNG  CCDC  802S-01-M 


Region  vt!  Advisory  Council,  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  VII  Advisory 
Council,  located  in  the  geographical  area 
of  St.  Louis,  will  hold  a  public  meeting  at 
8  a.m.  on  Friday.  April  24. 1992.  at 
Patrick's  at  Westport.  2d  floor,  342 


Small  Business  Investment  Company; 
Maximum  Annual  Cost  of  Money  to 
Small  Business  Concerns 

13  CFR  107.302  (a)  and  (b)  limit 

maximum  annual  Cost  of  Money  (as 
defined  in  13  CFR  107.3)  that  may  be 
imposed  upon  a  Small  Concern  in 
connection  with  Financing  by  means  of 
Loans  or  through  the  purchase  of  Debt 
Securities.  The  cited  regulation 
incorporates  the  term  "Debenture  Rate", 
which  is  defined  elsewhere  in  13  CFR 
107.3  in  terms  that  require  SBA  to 
publish,  from  time  to  time,  the  rate 
charged  on  ten-year  debentures  sold  by 
Licensees  to  the  public.  Notice  of  this 
rate  will  be  published  upon  change  in 
the  Debenture  Rate. 
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A(  cordingly.  Licensees  are  hereby 
notified  that  effective  the  dale  of 
publication  of  this  Notice,  and  until 
further  notice,  the  Debenture  Rate  to  be 
used  for  computation  nf  maximum  cost 
'of  money  pursuan*  to  1.)  CFR  107^02  (a) 
and  (b)  is  8.2S  percen;  per  annum. 

13  CFR  107.302  does  not  supersede  or 
preempt  any  applicable  law  imposing  an 
interest  ceiling  lower  than  the  ceiling 
imposed  by  its  own  terms.  Attention  is 
directed  to  section  308(i)  of  the  Small 
Business  Investment  Act.  as  further 
amended  by  section  1  of  Public  Law  99- 
226.  December  28,  1985  (99  Stat.  1744).  to 
that  law's  Federal  override  of  State 
usury  ceilings,  and  to  its  forfeiture  and 
penalty  provisions. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  small  business 
investment  companies) 

Dated  March  25,  1992. 
Wayne  S.  Foren, 

Associale  Administrator  for  Investment. 
(FR  Doc  92-7429  Filed  3-31-92;  8:45  am| 

BILLING  COOE  W25-01-M 

I  Application  No.  99000065 1 

The  CIT  Group/Venture  Capital,  Inc.; 
Application  for  a  Small  Business 
Investment  Company  License 

Notice  is  hereby  given  of  the  fihng  of 
an  application  with  the  Small  Business 
Administration  (SEA)  pursuant  to 
S  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1991))  by  the  CIT 
Group/Venture  Capital,  Inc.  (Applicant) 
6.50  CIT  Drive.  Livingston,  N)  07932- 
5795,  for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  (15  U.S.C.  et.  seq]  and  the 
Rules  and  Regulations  promulgated 
thereunder. 

The  initial  investors  and  their  percent 
of  ownership  of  the  Applicant  are  as 
follows: 


Name 


%3-^e 

Pereentaqe  oi 
ownership 

The  err  Group/Equity  Investments, 
Inc.  rOTtn 

100 

Indirect  Ownership 

The  err  Group  Holdings,  Inc.  owns 
100%  of  CITEI.  The  Dai-lchi  Kangyo 
Bank  Limited  and  Chemical  Banking 
Corporation  own  60^.  and  40'^., 
respectively  of  the  stock  of  the  CIT 
Group  Holdmfjs,  Inc. 

The  offices  and  directors  uf  thi  (JIT 
Group  Venture/Capital,  Inc.  are 


Position 


Percentage 

OKcnere^ip 


''f):!!  J  Laud  36 

SpongOfOOk 

Road,  Livingston. 

NJ  C79612 
Colt5y  W  Collief.  22 

Yarmoutti  Road 

Chaltam 

TownsNp.  NJ 

07928. 
Josepti  A.  Pollicjno. 

93  Sommrt  Dnve. 

Manhasset.  NY 

11030 
Joseph  M   Leorve. 

978  Arapaho 

Trail,  Franklin 

Lakes,  NJ  07417. 


DirecUK 


Vice  Pr-esjdeni 
and 
Secretary 


Director ... 


Director... 


0  0 


00 


00 


0.0 


The  Applicant,  a  corporation 
organized  under  the  provisions  of  the 
New  Jersey  Business  Corporation  Act, 
Section  14A:9-5,  is  duly  qualified  to  do 
business  in  the  State  of  New  Jersey,  and 
will  begin  operations  with  a 
capitalization  of  $2,550,000.  Initially,  the 
applicant  will  conduct  its  activities 
solely  in  New  Jersey  and  will  be  a 
source  of  equity  capital  and  long  term 
funds  for  qualified  small  business 
concerns.  The  Applicant  intends  to 
qualify  to  do  business  in  other  states 
when  and  as  needed. 

Matters  involved  in  Sb.X  t. 
consideration  of  the  -Application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  existing 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Associate  Administrator  for 
Investment.  Small  Business 
Administration.  409  Third  Street.  SW.. 
Washington.  DC  20416. 

A  copy  of  the  Notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  the  Livingston,  New  Jersey 
area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Dated:  March  24,  1992. 

Wayne  A  Foren. 

Associate  Administrator  for  Investment 

(FR  Doc.  92-7424  Filed  3-3-92,  B:4S  am) 

BIVUHQ  coot    iOK-OI-tl 


DEPARTMENT  OF  STATE 

Public  Notjce  1697) 

Adv'sory  Committee  or.  InteTiitiionai 
Commumcations  and  Intormatton 

Policy:  Subcornmfttee  on  Ine jsi':,3ii.;.ed 
Country  Policy,  Meetiny 

The  Department  of  Slate  announces 
that  the  Subcommittee  on  Industrialized 
Country  Policy  of  the  Committee  on 
International  Communications  and 
Information  Policy  will  hold  an  open 
meeting  on  Wednesday.  April  15. 1992, 
from  10  a.m.  to  12  noon  in  room  6909. 
Department  of  State,  2201  "C  Street, 
NW..  Washington,  DC  20520. 

At  the  meeting,  there  will  be  a  report 
from  the  U.S.  delegation  to  the 
Committee  for  Information,  Computer 
and  Communications  Policy  (ICCP)  of 
the  Organization  for  Economic 
Cooperation  and  Development  (OEX^D) 
on  issues  currently  before  the  ICCP  and 
its  various  working  parties  and  experts 
groups,  highlighting  the  OECD  Special 
Session  on  Information  Technology  that 
will  take  place  in  October,  1992.  Aiso. 
ideas  will  be  solicited  on  encouraging 
increased  private  sector  participation  in 
the  Subcommittee. 

Ms.  Cathy  Slesinger  and  Mr.  Kenneth 
Leeson.  co-chairs  of  the  Subcommittee, 
will  chair  the  meeting.  Mr,  Richard  C. 
Beaird.  Deputy  U.S.  Coordinator  and 
Deputy  Director.  Bureau  of  International 
Communications  and  Information 
Policy,  U.S.  Department  of  State,  and 
Chairman  of  the  ICCP.  will  participate  in 
the  meeting. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  co-chairs.  Admittance  of  public 
members  will  be  limited  to  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  individual  passes  are 
required  for  each  attendee.  Entry  will  be 
facilitated  if  arrangements  are  made  in 
advance  of  the  meeting. 

Prior  to  the  meeting,  persons  who  plan 
to  attend  should  so  advise  the  office  of 
Mr.  Timothy  C.  Finton,  Department  of 
State,  Washington.  DC;  telephone  (202) 
647-5230.  They  must  provide  Mr.  Finton 
with  their  name,  title,  company  name, 
social  security  number,  and  date  of 
birth.  All  attendees  must  use  the  "C" 
Street  entrance  to  the  building. 

Dated:  March  25, 1992. 
Tunotby  C  Hnton. 

Chairman.  U.S.  Delegation  to  the  ICCP. 
IFF  Doc  92-7419  Filed  3-31-92;  8:45  am] 
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Office  cf  the  Secretary 

[Public  Notice  159',  Deiegatior  o'  Authority 
No.  194: 

Delegation  of  Authority;  Section 
2lbj(9)  cf  the  Export-Import  Bank  Act 

By  virtue  of  the  authority  vested  in  me 
ci5  Secretary  of  State,  including  the 
a  jthority  of  section  4  of  the  Act  of  May 
26, 1949  (22  U.S.C.  2658).  I  hereby 
delegate  to  the  Assistant  Secretary  for 
African  Affairs  the  functions  vested  in 
the  Secretary-  of  State  by  section  2(b)(9) 
of  the  Export-Import  Bank  Act  of  1945. 
as  amended  (Pub.  L.  No.  99^40;  100 
Stat.  1096)  and  the  authority,  to  the 
extent  consistent  with  law,  to  redelegate 
s  jch  functions  and  promulgate  such 
rules  and  regulations  as  may  be 
necessar>'  to  carry  out  such  functions. 

Notwithstanding  this  delegation  of 
authority,  the  Secretary  of  State  and  the 
Deputy  Secretary  of  State  may  exercise 
any  function  delegated  or  reserved  by 
this  delegation  of  authority. 

Any  reference  in  this  delegation  of 
authority  to  any  act  shall  be  deemed  to 
be  a  reference  to  such  act  as  amended 
from  time  to  time. 

Dated:  March  17. 1992.  I 

lames  \.  Baker,  III, 
Secretary  of  State. 
[FR  Doc  92-7442  Filed  3-31-92;  8:45  am] 

B1UI>«G  COO€  4710-10-M 


SUSQUENHANNA  RIVER  BAS'N 
COMMISSION 

Proposed  Increase  m  interim 

Consumptive  Use  Fee 

AGENCY.  Susquehanna  River  Basin 
Commission  (SRBC). 
ACTION:  Notice  of  public  hearings  on  a 
proposed  increase  in  interim 
consumptive  use  fee. 

GATES:  The  public  hearings  will  be  held 
or  .April  30, 1992  at  10  a.m.  and  on  May 
14, 1992  in  conjunction  with  the 
Commission's  regular  meeting  at  9  a.m. 
that  same  day. 

ADDRESSES:  The  April  30th  hearing  will 
be  held  in  the  Pennsylvania  Game 
Commission  Auditorium,  2001  Elmcrton 
Ave.,  Harrisburg,  Pa.  The  May  14, 1992 
hearing  will  be  held  at  the  Holiday  Inn, 
1  Holiday  Plaza  (off  Water  St..  off 
Madision  Ave.),  Elmira,  N.Y.  Written 
comments  should  be  submitted  to 
Richard  \.  Cairo.  General  Counsel/ 
Secretary  to  the  Commission.  1721  N. 
front  St..  Harrisburg.  Pa.  17102-2391. 
SUPPLEMENTARY  INFORMATION:  The 
Susquehanna  River  Basin  Commission 
will  hold  two  public  hearings  to  receive 


comments  from  citizens,  government 
agencies,  affected  project  sponsors  and 
others  on  a  proposed  increase  in  the 
Commission  interim  consumptive  use 
fee  from  $.06  per  1.000  gallons  of  water 
consumed  to  $.14  per  1,000  gallons  of 
water  consumed. 

The  Commission  has  been  charging 
this  interim  fee  for  certain  permitted 
consumptive  use  projects  which  have 
not  yet  arranged  to  provide  consumptive 
use  make-up  water  or  Umit  consumption 
to  20.000  gpd  during  periods  of  low  flow 
as  required  under  Regulation  18  CFR 
803.61.  The  Commission  reserved  the 
right  to  increase  this  fee  in  the  docket 
decisions  approving  these  projects. 

The  Commission  believes  that  it  is 
necessary  to  adjust  the  rate  of  charge  in 
order  to  more  accurately  reflect  the 
costs  of  providing  make-up  from  existing 
storage  facilities  such  as  the 
Cowanesque  Project  and  from 
prospective  storage  facilities  such  as  the 
Curwensville  Project.  In  addition,  the 
Commission  feels  that  an  increase  is 
needed  to  motivate  permitted 
consumptive  users  to  provide  make-up 
water  during  periods  of  low  flow,  thus 
better  fulfilling  the  regulatory  objectives 
of  the  consumptive  use  regulation.  These 
objectives  include  stream  quality 
control,  protection  of  fisheries,  dilution 
and  abatement  of  pollution  and  the 
protection  of  the  Chesapeake  Bay. 
Commentators  please  note:  This 
action  is  not  related  to  the  commission's 
recently  adopted  project  review  fee 
schedule.  This  action  relates  only  to 
those  project  sponsors  who  have 
received  or  will  receive  interim  approval 
to  pay  monetary  compensation  to  the 
Commission  in  lieu  of  providing  make- 
up water  or  limiting  their  consumption. 
The  increase  would  be  applied  only  to 
those  existing  payors  whose  docket 
approvals  specifically  reserved  the  right 
to  increase  the  interim  payment  fee  and 
to  all  prospective  payors. 

The  hearing  will  be  informal  in  nature. 
Interested  parties  are  invited  to  attend 
the  hearing  and  to  participate  by  making 
oral  or  written  statements  presenting 
their  data,  views  and  comments  on  the 
proposed  action.  Those  wishing  to 
personally  appear  to  present  their  views 
are  urged  to  notify  the  Commission  in 
advance  that  they  desire  to  do  so. 
However,  any  person  who  wishes  to  be 
heard  will  be  given  the  opportunity  to  be 
heard  whether  or  not  they  have  given 
such  notice.  After  the  hearings,  the 
Commission  will  decide  whether  to 
adopt  the  action  as  proposed  or  in 
modified  form. 

The  Commission  has  prepared  a 
detailed  staff  report  explaining  the 
purpose  of  this  action  and  hsting  the 
reasons  for  selecting  the  proposed 


alternative  of  $.14  per  l.(XW  gallotns 
consumed.  This  report  is  available  upon 
request  to  Richard  A.  Cairo,  General 
Counsel,  at  the  Commission's  address  or 
at  (717)  238-0423. 

Written  comments  should  also  be 
submitted  to  Mr.  Cairo.  The  comment 
period  will  close  upon  adjournment  of 
the  second  hearing  and  therefore  all 
written  comments  should  be  submitted 
as  early  as  possible. 

Authority:  Susquphanna  River  Basin 
Compact.  84  Stat.  1509  et  seq. 

Dated;  March  23. 1992. 
Paul  O.  Swartz, 
Executive  Director. 
(FR  Doc.  92-7441  Filed  3-31-92;  8:45  am) 

BILUMQ  COf)€  TO4O-01-*! 


TENNESSEE  VALLEY  AUTHORITY 

Acid  Rain  Program  Designated 
Representative 

agency:  Tennessee  Valley  Authority. 
action:  Notice. 


summary:  T^A  is  announcing  the 
selection  of  a  "designated 
representative"  and  "alternate 
designated  representative"  to  serve  as 
the  agency  s  point  of  contact  with  the 
U.S.  Environmental  Protection  Agency 
and  States  on  acid  rain  program  matters. 
FOR  FURTHER  INFORMATION  CONTACT: 
]erry  L  Golden.  Manager.  Clean  Air 
Fh-ogram,  2C  Missionary  Ridge  Place, 
1101  Market  Street,  Chattanooga, 
Tennessee  37402-2801;  (615)  751-6779. 
SUPPLEMENTARY  INFORMATION:  Under 
title  IV  of  the  Clean  Air  Act 
Amendments,  sec.  402,  Public  Law  101- 
549, 104  Stat.  2588,  affected  utility  units 
are  authorized  to  act  through  a 
"designated  representative"  (DR—  and 
"alternate  designated  representative" 
(ADR)  in  the  conduct  of  SO2  allowance 
and  acid  rain  permitting  activities.  On 
February  19, 1992,  at  a  public  meeting, 
the  TVA  Board  of  Directors  selected 
TVA's  Senior  Vice  President,  Fossil  and 
Hydro  Power,  J.W.  Dickey,  to  be  TVA's 
DR  for  its  affected  utility  units,  and 
TVA's  Vice  President,  Fossil  and  Hydro 
Projects.  W.  M.  Bivens,  to  be  TVA's 
ADR  who  will  act  when  the  DR  is 
unavailable.  TVA's  affected  utility  units 
are  those  at  its  Allen,  Bull  Run, 
Cumberland,  Gallatin,  )ohn  Sevier, 
Johnsonville,  Kingston,  and  Watts  Bar 
fossil  plants  in  Tennessee;  Colbert  and 
Widows  Creek  fossil  plants  in  Alabama; 
and  Paradise  and  Shawnee  fossil  plants 
in  Kentucky. 
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Dated:  March  6.  1992. 
Edward  S.  Chrislenbury, 
General  Counsel  and  Secretary. 
|FR  Doc  92-«157  Filed  3-31-92:  8:45  am] 

BIUJNG  CODE  1120-02-M 


Information  Collection  under  Review 
by  the  Office  of  Management  and 
Budget  (0MB) 

agency:  Tennessee  Valley  Authority. 
ACTION:  Information  collection  under 
review  by  the  Office  of  Management 
and  Budget  fOMB).  Paperwork 
Reduction  Act  of  1980,  as  amended  by 
Public  Law  99-591. 

summary:  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  0MB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  as  amended  by 
Public  Law  99-591. 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  address,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  made  within  30  days  directly 
to  the  Agency  Clearance  Officer  and 
also  to  the  Desk  Officer  for  the 
Tennessee  Valley  Authority,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503;  telephone  (202) 
395-3084. 

Agency  Clearance  Officer:  Mark  R. 
Winter,  Tennessee  Valley  Authority, 
1101  Market  Street  (MR  2F), 
Chattanooga,  TN  37402-2801:  (615)  751- 
2523. 

Type  of  Request:  Regular  submission. 
Title  of  Information  Collection:  1992 
Interim  Residential  Survey:  Customers 
of  Municipal  and  Cooperative 
Distributors  of  TVA  Power. 
Frequency  of  Use:  On  occasion. 
Type  of  Affected  Public:  Individuals 
or  households. 

Small  Businesses  or  Organizations 
Affected:  No. 

Federal  Budget  Functional  Category 
Code:  271. 

Estimated  Nqmber  of  Annual 
Responses:  3000. 

Estimated  Total  Annual  Burden 
Hours:  999. 

Estimated  A  verage  Burden  Hours  Per 
Response:  333. 

Need  For  and  Use  of  Information:  The 
1992  Interim  Residential  Sur\ey  will 
provide  information  on  how  the 
residential  customers  served  by  the 
municipal  and  cooperative  distributors 
of  TVA  power  use  electricity.  This 


information  is  required  for  load 
forecasting  and  program  planning  by 
several  different  organizations  within 

TVA 

Ixiiji'i  S.  Grande, 

Vice  President.  Information  Services.  Senior 
Agency  Official. 

I  PR  Doc.  92-7439  Filed  3-31-92;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice.  Receipt 
of  Noise  Compatabiiity  Program  and 
Request  for  Review,  Worcester 
Municipal  Airport  Worcester,  MA 

agency;  Federal  Aviation 
Admmistration,  DOT. 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
map  for  Worcester  Municipal  Airport,  as 
submitted  by  the  Worcester 
(Massachusetts)  Airport  Commission 
under  the  provisions  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Pub.  L.  96-193)  and  14  CFR 
part  150,  is  in  compliance  with 
applicable  requirements.  The  FAA  also 
announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Wrocester 
Municipal  Airport  under  part  150  in 
conjunction  with  the  noise  exposure 
map,  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
September  14. 1992. 
EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  map  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  March  18, 1992. 
The  public  comment  period  ends  on 
May  15,  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  C.  Silva,  Federal  Aviation 
Administration.  New  England  Region. 
Airports  Division,  ANE-602, 12  New 
England  Executive  Park.  Burlington. 
Massachusetts  01803-5299. 

Comments  of  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  ThlS 

notice  announces  that  the  FAA  finds 
that  the  noise  exposure  map  submitted 
for  Worcester  Municipal  Airport  is  in 
compliance  with  applicable 
requirements  of  part  150,  effective 
March  18, 1992.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 


on  or  before  September  14, 1992.  This 
notice  also  announces  the  availability  of 
this  program  for  public  review  and 
comment. 

Under  section  103  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  a  noise  exposure  map 
which  meets  applicable  regulations  and 
which  depicts  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
map,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  map.  The  Act 
requires  such  map  to  be  developed  in 
consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport.  An  airpiort  operator  who  has 
submitted  a  noise  exposure  map  that  is 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulation  (FAR)  part  150.  promulgated 
pursuant  to  title  I  of  the  Act.  may  submit 
a  noise  compatibility  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken,  or  proposes,  for 
the  introduction  of  additional 
noncompatible  uses. 

The  Worcester  Airport  Commission 
submitted -to  the  FAA  on  February  24, 
1992,  a  noise  exposure  map, 
descriptions,  and  other  documentation 
which  were  produced  during  the  Airport 
Noise  Compatibility  Planning  (part  150) 
study  at  Worcester  Municipal  Airport 
from  November  1989  to  February  1992.  It 
was  requested  that  the  FAA  review  this 
material  as  the  noise  exposure  map,  as 
described  in  section  103(a)(1)  of  the  Act. 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  under  section  104(b)  of  the  Act. 
The  FAA  has  completed  its  review  of 
the  noise  exposure  map  and  related 
descriptions  submitted  by  Worcester 
Municipal  Airport.  The  specific  map 
under  consideration  was  "Figure  1.1. 
Noise  Exposure  Map,"  along  with  the 
supporting  documentation  in  the  Noise 
Exposure  Map  Volume  of  the  part  150 
study.  The  FAA  has  determined  that  the 
map  for  Worcester  Municipal  Airport  is 
in  compliance  with  applicable 
requirements.  This  determination  is 
effective  on  March  18, 1992.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  map  is  limited  to  a 
finding  that  the  map  was  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
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compatibility  program  or  to  fund  the 
implementation  of  that  program.  If 
questions  arise  concerning  the  precise 
relationship  of  specific  properties  to 
noise  exposure  contours  depicted  on  a 
noise  exposure  map  submitted  under 
section  103  of  the  Act,  it  should  be  noted 
that  the  FAA  is  not  involved  in  any  way 
in  determining  the  relative  locations  of 
specific  properties  with  regard  to  the 
depicted  noise  contours,  or  in 
interpreting  the  noise  exposure  map  to 
resolve  questions  concerning,  for 
example,  which  properties  should  be 
covered  by  the  provisions  of  section  107 
of  the  Act.  These  functions  are 
inseparable  from  the  ultimate  land  use 
control  and  planning  responsibilities  of 
local  government.  These  local 
responsibilities  are  not  changed  in  any 
way  under  part  150  or  through  FAA's 
review  of  a  noise  exposure  map. 
Therefore,  the  responsibility  for  the 
detailed  overlaying  of  noise  exposure 
contours  onto  the  map  depicting 
properties  on  the  surface  rests 
exclusively  v.Hh  the  airport  operator 
which  submitted  the  map.  or  with  those 
public  agencies  and  planning  agencies 
with  which  consultation  is  required 
under  Section  103  of  the  Act.  The  FAA 
has  relied  on  the  certification  by  the 
airport  operator,  under  §  150.21  or  FAR 
part  150,  that  the  statutorily  required 
consultation  has  been  accomplished. 
The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Worcester  Municipal  Airport,  also 
effective  on  March  18, 1992.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  Hmited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  September  14. 
1992.  The  FAA's  detailed  evaluation  will 
be  conducted  under  the  provisions  of  14 
CFR  part  150.  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce;  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatibile  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  and  use  authorities. 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  map.  the  FAA's  evaluation  of 


the  map,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Worcester  Municipal  Airport,  Airport 

Manager's  Office.  375  Airport  Drive. 

Worcester,  Massachusetts  01602. 
Federal  Aviation  Administration.  New 

England  Region,  Airports  Division, 

ANE-602, 12  New  England  Executive 

Park.  Burlington,  Massachusetts 

01803-5299. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading:  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Burlington,  Massachusetts  on 
March  ia  1992. 
Vincent  A.  Scorano, 

\f onager.  Airports  Division.  New  England 
Region. 
[FR  Doc.  92-7436  Filed  3-31-92;  8:45  ami 
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Noise  Exposure  Map  Not.ce  Receipt 
of  Noise  Compatibility  Program  and 

Request  for  Review  Valley 

|pter--3ticnai  Airport.  Harlsngen,  TX 

agency;  Federal  Aviation 
Administration.  Transportation. 

ACTKMC  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  City  of  Harlingen  for 
Valley  International  Airport  under  the 
provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L  96-193)  and  14  CFR  part  150  are 
in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  revievdng  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Valley  International 
Airport  under  part  150  in  conjunction 
with  the  noise  exposure  map,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  September  14, 
1992. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  March  18, 1992. 
The  public  comment  period  ends  May 
17, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ben  Guttery,  Federal  Aviation 
Administration,  Texas  Airport 
Development  Office,  Fort  Worth,  Texas, 
76193-0651,  817/624-5609.  Comments  on 
the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 


that  the  noise  exposure  maps  submitted 
for  Valley  International  Airport  are  in 
compliance  with  applicoole 
requirements  of  part  150,  effective 
March  18, 1992.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  September  14, 1992.  This 
notice  also  announces  the  availability  of 
this  program  for  public  review  and 
comment. 

Under  section  103  of  title  1  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  F.-\A  nrise  exposure  maps 
which  meet  applicable  regulations  and 
vyhich  depict  noncompatible  and  uses  as 
of  the  date  of  submission  of  such  maps, 
a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150,  promulgated 
pursuant  to  title  I  of  the  Act,  may  submit 
a  noise  compatibility  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  City  of  Harlingen  submitted  to  the 
FAA  on  November  25, 1991,  noise 
exposure  maps,  descriptions  and  other 
documentation  which  were  produced 
during  Valley  International  .Airport  FAR 
part  150  Noise  Exposure  and  Land  Use 
Compatibility  Study.  It  was  requested 
that  the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  m 
..  section  103(a)(1)  of  the  Act,  and  that  the 
•  noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  City  of 
Hariingen.  The  specific  maps  under 
consideration  are  identified  in  the 
submission  as  Figure  D2  for  existing 
conditions  and  Figure  Gl  for  the  future 
noise  exposure  conditions.  The  F  .\A  has 
determined  that  these  maps  for  Valley 
International  Airport  are  in  compliance 
with  applicable  requirements.  This 
determination  is  effective  on  March  18, 
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1992.  FAA's  detf-rmination  un  an  airport 
opprator's  noise  exposure  maps  is 
lirr.ited  to  a  finding  that  the  maps  were 
tifvf'lopod  in  accordance  wilh  the 
procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans,  or 
a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  Inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  §  150.21  of 
F.AR  part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Valley 
International  Airport,  also  effective  on 
March  18. 1992.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be  com.pleted 
on  or  before  September  14. 1992. 

The  FA.'K's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 


uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations; 

Federal  Aviation  Administration.  800 
Independence  Avenue.  SW..  room  617. 
Washington.  DC  20591. 

Federal  Aviation  Administration.  Airports 
Division.  Southwest  Region.  Texas  Airport 
Development  Office.  Fort  Worth.  Texas. 
76193-0651. 

Valley  Internationa!  Airport.  Airport 
Terminal  Building.  Harlingen.  Texas  78550 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  for  further  information 

CONTACT. 

Issued  in  Southwest  Region,  March  18, 
1992. 

George  D.  Conley, 

Manager,  Texas  Airport  Development  Office. 
(FR  Doc  92-7437  Filed  3-31-92;  8:45  am) 
BIUJNO  COOC  4910-13-M 


:  Summary  Notice  No  PE -92- 11) 

Petitions  for  Exemption:  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCV:  Federal  Aviation 
A;  ■  i-istration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
nry  petition  or  its  final  disposition. 
DATES;  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  April  21. 1992. 


AOOAESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn;  Rule  Docket  (ACC-10). 

Petition  Docket  No ,  800 

Independence  Avenue.  SW.. 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  9150. 
FAA  Headquarters  Building  (FOB  IDA). 
800  Independence  Avenue,  SW.. 
Washington.  DC  20591:  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  C.  Nick  Spithas.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-9683. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  S  1127  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  DC.  on  March  26. 
1992. 

Denise  D.  Castaldo, 

Manager.  Program  Management  Staff. 

Correction 

The  Federal  Aviation  Administration 
published  in  the  Federal  Register  (57  FR 
5036.  February  11. 1992:  FR  Doc,  92- 
3171)  a  summary  of  a  petition  of  Alaska 
Airlines  to  extend  Exemption  No.  3850C 
which  allows  Alaska  Airlines  to  carry 
and  operate  oxygen  storage  and 
dispensing  equipment  for  medical  use  by 
patients  requiring  emergency  medical 
attention  and  being  carried  as 
passengers  when  the  equipment  is 
furnished  and  maintained  by  hospitals 
within  Alaska.  Alaska  Airlines  requests 
that  the  Federal  Register  publication  be 
corrected. 
A  corrected  summary  follows: 
Docket  No.:  21605. 
Petitioner:  Alaska  Airlines. 
Sections  of  the  FAR  Affected:  14  CFR 
121.574(a)  (1)  and  (3). 

Description  of  Relief  Sought:  To 
extend  and  amend  Exemption  No.  3850C 
from  55  121.574(a)  (1)  and  (3)  of  the 
Federal  Aviation  Regulations  (FAR). 
This  exemption,  if  granted,  would  allow 
Alaska  Airlines  to  carry  and  operate 
oxygen  storage  and  dispensing 
equipment  for  medical  use  by  patients 
requiring  emergency  or  continuing 
medical  attention  and  being  carried  as 
passengers  when  the  equipment  is 
furnished  and  maintained  by  the 
hospital  treating  the  patient. 

jFR  Doc  92-7438  Filed  3-31-92:  8:45  am| 
BttXINO  CODE  4S10-1>-«I 
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Sunshine  Act  Meetings 
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This  section  of  the   FEDERAL  REGISTER 
contains  notices  of  meetings  published 
undef  the  "Government  in  the  Sunshine 
Act"   (Pub.   L  94-409)  5  U.S.C.   552b(e)(3). 


DEPARTWEV^  OF  ENERGY 

FEDERAL  ENERGV  REGUUA'ORV 

COMMISSiON 

"FEDERAL  REGISTER'    C;'A-^lOS  Of 

PREV'CUS  ANNOaNCEME*^!.  .Mdfun  24, 

1  ■•  ■  -    '  ■  :  r  "   : :  '■■ 

pf^EVICUSLY  ANNOUNCED  TIME  ANS  DArr 
OF  MEETING:  '■'  :■  ■    .  i_,  .v.^  u..:.. 

CHANGE  IN  T^E  f-sEETiNG.  The  following 
Docket  Number  have  been  added  to 
Items  CAG-10  and  CAG-25  on  the 
Agenda  schedule  for  March  25. 1992: 

Item  No.,  Docket  No.,  and  Company 
CAG-10— RPl-51-000,  CNG  Transmission 

Corporation 
CAG-25— RP91-203-000,  Tennessee  Gas 

Pipeline  Company 
Lois  D.  Cashali,  | 

Secretary. 
[FR  Doc.  92-7528  Filed  3-30-«2;  8:54  am] 

BILUNG  CODE  6717-0J-*I  | 


LEGAL  SEBVICEC  CCHPCRATION  BOARD 
OF  DIBECTOS- 

Provision  tor  the  Delivery  of  Legal 
Servicps  Committee  Meeting  Changes 

"FEDER^...  =''~'S''EP     C""AT'GH  0:  = 
PREVIOUS  ANNOLUCEMENT:  .Mditfl  23, 
19^.2:  57  FP  VXm 

PF.£VlClj^-V   ANNOUNCED  "^ME   AND  DATE 
Of  MEETING;  .Apii:   5,   lab—  si^i.rviU.ru   !0 

com.mence  at  12:30  p.m. 

PREViOuiL't   ANNOtNCFD  ..DC4"0N  OF 


Hotel,  200  South  Alamo.  The  La 

Condesa  Room.  San  Antonio,  Texas 

78205. 

CHANGES  IN  THE  MEETING: 

-  ■,<5  .IN     DATE:  The  meeting  is  now 

scheduiea  to  commence  at  1:30  p.m.  on 

April  5, 1992. 

I>LACE:  The  Hilton  Palacio  Del  Rio  Hotel, 

200  South  Alamo.  The  La  Condesa 

Room.  San  Antonio,  Texas  78205,  (512) 

222-1400. 

STATUS  OF  MEETING:  Open. 

MXTT^ns  TO  BE  considered: 

1.  Approval  of  Agenda. 

2.  Approval  of  March  8. 1992  Meeting 
Minutes. 

3.  Consideration  of  Procedures  for 
Proposals  for  Corporation  Grants. 

4.  Consideration  of  Vehicles  Through 
Which  the  Corporation  Could  Assist  LSC- 
Funded  Grantees  To  Recruit  and  Retain  Staff 
Attorneys. 

5.  Consideration  of  the  Corporation  Policy 
Governing  Interstate  Subgrar'- 

CONTACT  PERSON  FOR  INf  ORMAnCN 
Patricia  Batie,  Executive  Office.  (202) 
863-1839. 

Date  Issued:  March  30. 1992. 
Patricia  D.  Batie. 
Corporate  Secretary. 
[FR  Doc.  92-7655  Filed  3-30-92;  3:05  pm) 

BILUNG  COOe  7050-Ot-M 

LEGAL  SERVICES  CORPORA-^'ON  BOARO 
OF  DIRECTORS 

Reauthorization  Committee  Meetmg 

Changes 

"FEDERAL  REGISTER"  CITA     ON  OF 

PREVIOUS  ANNOUNCEMENT:  March  16, 

1992.  57  FR  9153. 


PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  .-\prD  3   1392,  scheduled  to 

ci:-nD,i,':D.'t'  at  2  iX)  p  "V 

PREVIOUSLY  ANNOUNCED  LOCATION  OF 

MEETiwG:  The  Hilton  Palacio  Ue!  Rio 
Hu'.ei.  200  South  Alamo.  The  La 
Condesa  Room,  San  Antonio.  Texas 

CHANGES  IN  THE  MEETING: 

TIME:  The  meeting  will  commence  at  3:00 
p. in.  on  April  5.  1992. 
PLACE:  The  Hilton  Palacio  Del  Rio  Hotel, 
200  South  Alamo,  The  La  Condesa 
Room,  22nd  Floor,  San  Antonio,  Texas 
78205.  (512)  222-1400. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONS!DERED: 

1.  Approval  of  AgenUu. 

2.  Approval  of  Minutes  of  February  17, 1992 
Meeting. 

3.  Public  Comment  Regarding  Inspector 
General's  February  17, 1992  Comments  On 
Proposed  Reauthorization  Legislation  for  the 
Corporation. 

4.  Staff  Comment  Regarding  Proposed 
Reauthorization  Legislation  for  the 
Corporation. 

5.  Consideration  of  Comments  of  the 
Inspector  General  Regarding  Proposed 
Reauthorization  Legislation  for  the 
Corporation. 

6.  Consideration  of  Proposed 
Reauthorization  Legislation  for  the  Legal 
Rprvirns  Corooration. 

CONTACT  PERSON  FOR  INFORMATION; 
Patricia  Batie  (202)  863-1839. 

Date  Issued:  March  30.  1992. 
Patricia  D.  Batie. 
Corporate  Secretary. 
[FR  Doc.  92-7656  Filed  3-30-92;  3:05  pm] 
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Docket  No, 
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This   section   of   the   FEDERAL   REGISTER 
contains   editonal   corrections   of   previously 
Dubiished   Presidential,   Rule,   Proposed 
Rule,   and  Notice  documents    These 
corrections  are  prepared  by   the  Office  of 
the  Federal   Register    Agency  prepared 
corrections   are   issued   as   signed 
ciocjments   and   appear   in   the   appropriate 
document   ca'.egones  elsewhere  in  the 
issue 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Pari  646 

Docket  No   911063  20C81 
PIN  0648-AD57 

Snapper-Grouper  Fishery  of  the  South 
Atlantic 

Correction 

In  rule  document  92-5145  beginning  on 
page  7886  in  the  issue  of  Thursday. 
March  5,  1992.  make  the  following 
corrections: 

5  646.4    [Corrected! 

1.  On  page  7888,  in  the  second  column, 
in  §  646.4(a)(l)(iii),  in  the  eighth  line, 
"submitted"  was  misspelled. 

2.  On  page  7889.  in  the  second  column, 
in  §  646.4.  the  first  paragraph 
designation  "(f)"  should  read  "(d)". 

:  646  10     [Corrected] 

3  On  pdge  7891,  in  the  second  column, 
m  §  646.10(a)(2),  in  the  fourth  line  after 
"on"  insert  "a". 

BILUMQ  CODE  1S0S-01-O 


FEDERAL  ELECTION  COMMISSION 

[Notice  1092-41 
11  CFR  Part  106 

Allocation  of  Fedora!  and  Non-Federal 
Expenses 

Correction 

In  rule  document  92-5778  beginning  on 
page  8990,  in  the  issue  of  Friday,  March 
13, 1992.  make  the  following  corrections: 


'.  '06  S     I  Corrected  1 

1.  On  page  8993.  in  the  first  column,  in 
§  106.5(0.  in  the  first  line  "methods" 
should  read  "method"  and  in  the  second 
column,  in  §  106.5(f)(lJ,  in  the  fifth  line, 
"methods"  should  read  "method". 

et..  'SG  coot  ■sc,-!  .0 


DEPARTMENT  OF  HEALTH  AND 
H'JMAN  SERVICES 

Food  and  Drug  Adrr.tnistrat^on 

■.Docke:  No   9:M-00;8, 

Advanced  Interventiona!  Systems,  i:ii::  ; 
Premarket  Approval  of  the  AiS 
Excimer  Laser  Angioplasty  System 

Correction 

In  notice  document  92-6029,  beginning 
on  page  9126,  in  the  issue  of  Monday, 
March  16,  1992.  make  the  following 
correction: 

On  page  9126,  in  the  second  column. 
undpr  FOR  FURTHER  INFORMATION 
contact:  in  the  last  line.  "220850" 
should  read  "20850". 

BILUNG  CODE  ISOS-OI-O 


DEPARTMENT  OF  HLALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

'Docket  No  92N-C110] 

Drug  Export.  NeuDogen'  Reccmbtna"' 
Methionyj  Human  Granulocyte  Cotony 
Stimulating  Factor  iR-Methug-CSF; 

Correction 

In  notice  document  92-5439  beginning 
on  page  8340  in  the  issue  of  Monday, 
March  9,  1992.  make  the  following 
corrections: 

^'  i'-'ii-'"  -'40  ,:-,  ■',"  ■•  •     '!umn.  under 

SUPPLEMENTARY  INFORMATION:,  in  the 

30th  and  34th  lines,  "Actor"  should  read 

"Factor"  r  :  h  time  it  appears. 

BILtlHG  CC-Of    'SOi-OI-O 


DEPARTMENT  OF  HEALTH  khZ 
HUMAN  Sf.RViCE  S 

food  ana  Drug  Acy-i-v.stration 
ry>fket  Nc   '?  IN  C?91J 

O'Cier  'or  ''■'ans'iton,!'  C'ass  '■■ 
Devxes,  Submissior  of  .S^i'etv  and 
E  "ecttveness  informal'ot'  ijnoe? 
Section  520ilii5'KAi  o*  the  f  eciP'?, 
food.  D'og,  afio  Cosmetic  Act^ 
Co^^'ection 

Correctjon 

In  notice  document  92-5905  appearing 
on  page  8881  in  the  issue  of  Friday. 
March  13. 1992.  make  the  following 
correction: 

In  the  second  column,  in  the  fourth 
line  of  the  heading,  "Section 
520(1)(5)(A)"  should  read 
"Section(l)(5)(A)". 

nUJNO  COOC  1S0S-01-D 

DEPAPTMENT  OF  'HI,    fN''!  H:OR 

B;,rrea.i;  0*  Lar^d  Management 
D-9.;  ■  0'2  4' J3  •  .1   ;r-'?i>4?i ' 

R  P  V  i  S I O  n  c  f  !  ^T  e  S  '  •"■  '^"" '  ■'?  fl  i1 :.}  C  K  ■■ '.  '1  w  '■■■ 

Leasing  Area  ;!^'iosp"i:iU; ;,  \L 

Correction  ^ 

In  notice  document  92-4348,  appearing 
on  page  6617,  in  the  issue  of 
Wednesday,  February  26, 1992.  in  the 
third  column,  in  the  first  land 
description,  in  Sec.  17,  "NEV4SWV4;" 
should  read  "NEV4SEV4;". 

BILUNG  CODE  150$-01-0 


OEPAfrrMtN'-!''  Of   '■'•USSPORTATION 

F eCcal  A V : .3, • , 0 n  A r. '^■" , n istration 

14  CFR  Paft  ,39 

Oocfce;  No   9'  NM'?*'. j.A.:.;!   A!r>e<\an,eri\  39- 
8  '  7  7    AD  9?-G4-0t' 

A''-wo''1hiness  D'rt^ri  ves    Ai'-tHi*)  Wct'Tr- 
A320  Series  A(rDi3n.!>s 

Lormctjon 

,    In  rule  document  92-3904  beginning  on 
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page  6068  in  the  issue  of  Thursday. 
February  20, 1992,  make  the  following 
correction: 


S  39  1  3       Co''''''c*?dl 

On  page  e07U,  in  the  first  column,  in 
S  39.1 3(f],  in  the  second  line,  "March  20, 
1992."  should  read  "March  6. 1992." 


piL^  NG   'OOf    'SOS-01-0 


UMI 


Wednesday 

Aprii   1,   1992 
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Office  of 
Management  and 
Budget 

Budget  Rescissions  and  Deferrals:  NotiCf; 
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Oil 


OFFICE  OF  MANAGEMENT  AK: 
BUDGET 

P  jdge!  ncsC'S-^X'^s  :■'"?  De^  "'>'? 

To  the  Congress  of  the  Ututed  Siate^. 

In  accordance  with  the  Congressional 
Budget  and  Impoundment  Control  Act  of 
1974. 1  herewith  report  30  rescission 
proposals,  totaling  S2.1  billion  in 
budgetary  resources. 

The  proposed  rescissions  affect  the 
Departments  of  Commerce.  Defense. 
Health  and  Human  Services.  Housing 
and  Urban  Development,  the  Interior, 
and  Transportation.  The  details  of  these 
rescission  proposals  arje  contained  in 
the  attached  report. 
George  Bush. 
The  White  House, 
'  larch  10  1992. 

S  >-  NG  CCOE  3M0-01-M 


UMI 
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CONTENTS  OF  SPECIAL  MESSAGE 
(in  thousands  of  dollars) 


RESCISSION 
NO. 


ITEM 


BUDGET 
AUTHORITY 


R92-2 


R92-3 
R92-4 
R92-5 
R92-6 

R92-7 


R92--9 

R92-10 

R92-11 

R92-12 

R92-13 

R92-14 

R92-15 

R92-16 


R92-18 
R92-19 
R92-20 
R92-21 


R92-22 
R92-23 
R92-24 
R92-25 
R92-26 
R92-27 
R92-28 
R92-29 


Department  of  Commerce: 

NatJonai  Telecommunications  and 
Information  Administration: 
Public  telecommunicattons  facilities, 
planning  and  construction 


Department  of  Defense: 

Operation  and  maintenance: 

Operation  and  maintenance.  Army_ , 

Operation  and  maintenance,  Navy 

Operation  and  maintenance.  Manna  Ccps. 
Operation  and  maintenance.  Air  Force   ,.   .. 
Operation  and  maintenance.  Defense 
Agencies 


Procurement: 

Procurement  of  weapons  anc 

vehicles,  Army 

Procurement  of  amm  jn;t«on.  Army.. 

Aircraft  procurement,  Nav7 , 

Weapons  procurement.  Navy , 

Shipbuilding  and  conversicn.  Na'v7, 

Other  procurem.ent,  Na^/y 

Procurement,  Manne  Corps 

Procurement,  Defense  Agencies 


cc 


Research,  Deveiopm.ent,  Test,  and  Ev-a.^a*  on. 
Research,  deveiopmieni,  test,  and  evaluation, 

Army 

Research,  development,  test,  and  eva''ja*ion 

Navy 

Research,  development,  test,  and  evaiuat.on, 

Air  Force 

Research,  deveiopme'^t,  test,  and  evatua'^c-^ 

Defense  Agencies 


Military  Construction: 
Military  construction, 
Military  construction, 
Military  construction. 
Military  construction. 
Military  construction. 
Military  construction. 
Military  construction, 
Military  const'-uction, 


Army 

Navy , 

Air  Force 

Defense  agencies 
Army  National  Gua- 
Air  National  Guard., 

Army  Resen^e 

Naval  Reserve 


02.850 


':>rvn 


110.000 

1.000 

262.000 

13.200 

23F  ^00 

4'  300 

^:::"D0 


102.200 
140  600 
127.100 

375,900 


9.050 
17.400 

6.000 

48.000 

16.565 

306 

2.749 
36.000 
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CONTENTS  OF  SPECIAL  MESSAGE 
(in  tnousa^Tds  of  dollars) 


RESCISSION 
NO. 


R92-30 


R92-31 


R92-32 


R92-33 


!TFM 

Department  of  Hea't'   a- J  Ha'^ian  Services: 
Hea't^  Resource'^  i    :  .^-  v    ^s  at-  n.stratiori: 
Hea'ri  reso,../  ■-    ?-     ^-  .    es 

Department  of  Housing  a-ci  U^ban  Deve!opment: 
Fiexibie  sjbs  :^  'j'-d • 

Department  of  t^H?  Intefior: 

Ope^at  0"  0*  ir,d,an  programs 

Department  of  T^a'">oo''!at^on: 
Feae'3.  Ra  ":h  "•  Ajministraijon: 

Loca  '3..  tre.gn;  assistance 


BUDGET 
AUTHORITY 


25.000 


25.000 


5.880 


9,880 


19  92 


2.073.855 


)  - 
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SUMMARY  OF  SPHCiAL  MESSAGE 
FISCAL  YEAR  1992 

(in  thousands  of  dollars) 


Fourth  special  message 
New  items 


Revisions  to  previous  special  message  ... 

Effects  of  the  fourth  special  message 

Amounts  from  previous  special  messages 


Total  amount  proposed  to  date  sn  al 
special  messages 


RESCISSIONS 


O:  rvjii  Q  ^:  s 


DEF  LFJFIALS 


2.073.855 
16  700 

2.09C.555 


r  f  '•; '    <  '» '•■ 


5.6: 


11144 


Federal  Register  .   Vol.  57.  No.  63  /  Wpiin.'sday.  April  1.  1992  /  Notices 


R92-2 


DKjpartrert    cf    Correrce 
'^tional    Teleco=unicatic-s    end    l-forTStion   Adninistration 

Public   telecorr:.ir-,i  cat  ions    facilities, 
planning   ani    co'ist. nact  ion 


ISS 


19  92 


Of  the   funds  Bade   available ".mlex t,h l.S heMiag- J n   P\ibn.g   Uw  1Q2- 

140.    S2i.425.OOO   are   res;i.ndej 
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iin: 


Resc:i.ssion  Propo5>xj'  No   f^92-2 


PROPOSED  RESCISSION  OF  BUTCET  Al .HUORIT^. 

Repon  Pursuant  lo  Section  1012  ot  P,L  93 344 


AGENCY: 

Departmem  of  Commerce 


BUREAU:   National  Teiecommuncai.ons 
and  Informaljon  Administraion 


Appropriation  titte  and  symbol: 

Pubic  telecommunications  facilities,  planning 
and  constnjcJion 
13X0551 


OMB  identificalion  code: 

13-C551-0-1-503 


New  budget  authority  I 

(P.L   1C2-14C;} 

Other  budgetary-  resources  $ 

Total  budgetary  resources  $ 


.  -2-f 

000 

L,2^L 

,4,4 

f-  2.::*' 

C"A 

Amount  proposed  for 
rescission 


<  25,000 


Grant  program: 

'""X '  Yes 


No 


Type  of  account  or  fund: 

i       1  Aa'inual 


m 


(expiration  date) 


Legal  auihonry  (in  addnian  to  iw^:    101?)- 
[    ]        A,,:*  >t='cte-icy  Act 
I     I        Other  


Type  ot  budget  a..rthorrty; 
[x]        Ap,   cpriation 
I     I        Contract  authority 
I     I       Other  _ 


JUS'i'iFlCATiON    TTiis  approp-.attGo  provioes  grafts  t-y  p^annir-g  &.--■  1,  construction  of  non  -  commercial 

teleconmunK:atiOf^stac,::'ies'    Cu-ently   r-.3s:  g-a;:!sa'e  r;aa.^  -  rf;:.<.(f-  c  .,::.  :':^.fe  existing  facilities. 

Approximai^y  94  percent  of  tr  e  U  S  popuiaticxi  recer.es  a'  teast  ore  p.Dlc  television  signal,  and  approxiiately  86 
per-ent  recerves  at  teast  one  pubuc  rad^o  s.gr^al    Co-bine  j  pubic  television  and  radio  signals  reach  more  Vian  95 
per-ern  of  the  U  S  poD.Jat.or-   T^.ls  rescissior,  profKsai  .s  being  requested  because  the  original  purpose  of  the  public 
telecommuncat;ons  progra-^  to  exie"o  dekve^y  o'  pubi.c  te.eco— jnications  services  to  as  many  citizens  of  the 
Unned  States  as  posset:...  has  ia-ge^y  been  cor.p;e-e^  a-  :^  v.--  er  funding  for  this  program  is  not  needed. 

ESTIMATED  EFFECTS    Ncx-e 

OiriAY  EFFECT    fir  tncxjsar-as  ot  i^ollars): 


J  992_Ouliay_  E  st_!_"- ate 

^Wrthoul  With 

Rescission  Rescission 


Outlay  Changes 


20,949 


1  8  &^A 


FY  1992   FY  1993   FY  1994    FY  1995    FY  1996   FY  1997 
-2.485    -9P''~'     At""  4,585      


19  92 
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R92-3 


Depart. cent,   of    C>€fense 
Ope  ration   and    ^' a  :  r  ^, e n d  ;■  ce 


Operation   anJ   Ersmtenfl 


Art 


Of   the    funds   made    available s^.-i  e  r , .  ^h  L  ^  h  e„5,li.ni.  1ji_^,iM  i?   L9¥  102- 

172.    S92.e50-OO<}   are   rescindej. gl wrucn i4.  ;2i„^-Mfl_wiL5_EM£ 

available   for  a  grant   to  thQ  A i l,ti„i.ns £ Ei:! J?i'  1.2i.i I__Qeei:Atl2DS 

Museuw   Foundation;    S4,OOD.O::- *3s_„.,oJe a v aii..3ble....„l^ t;he  N^t topa I 

D-Dav   Museum   Foundation;    S :  ^  v : ;-   OOP  was   made   available    fQV   tne 

procurement   of   Interredjate coil-w^^   y^^^her toots.i_ll?  ,  Q9Q,  OPO 

was  made   available    for   the  grAnj t:> LI:'-  ..£,U,ver v^lgY  Vnified 

School    District.    Yeg^o. ^villl,!.  Ill  i  ?  : 5,.I,„y ,.  1:  .:',L..  5  .^_.,  ^  as-i!!Me 

available    for   the   grant   t? t!: ^? i,:A^:ei:^in,i i' :..^..li;.X-...ii-Ch9Ql    PPPr^^., 

FayetteviUe.    North   Carollil-l .    ^^.gQP.OQQ    ^^ § JLaie..^:^^  i  Ut?le    fgr 

the  refurbisr.T'ent  and  rodernization  at  exist::' i £3^1,yar.d 

facilities    at    Fort ZklJSJ^ Eans^s,.^..,  in<l  .'*?-'5,  C  ;  /  „  ",is_rade_^ 

fnr    the    conduct    of    a    St.Uil£..„......:i ill'?    n??vi    tvX...  ,3  -.i^.ieisitl. 

3oint   rilitarv   and   c  -,i.ii,i,.:^. : '. .,  ^  -  iL-'tt-   ?t  Kajihjl  t  :3,f«,^_J<^umi3  • 


,i'      '.I. 


UMI 
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Hesc(s;>>; 

PROPOSED  RESCISSION  OF  BUDGET  AliTlK'jR  !TY 
Report  Pursuan!  to  Section  1012  of  P.L  93-344 


F'lopuia:  Ng    fvj.      3 


AGENCY 

Departmenl  of  Defense 


BUREAU; 

Operation  anci  Maintenance 


Appropriation  title  ar>d  tymboi: 

Operafion  and  maintenance,  Army 

2122020 


0MB  identification  code 

21-202C-0-1-O51 


Grant  program. 


Yes 


nn  No 


Type  of  account  or  fund: 
I    X  I  Annual 

I        I  Mufti-year: 

I        I  N: 


(expiration  date) 


'ea' 


New  budget  Buthcfity,,,  $  ^j"::  s:«'   '':g 

(P.L.  102 172:i 

Other  budgetary  resources  t  130.000.000 

Iota!  budgelary  resources  %  17.832.500.000 


Amount  proposed  for 
rescission 


g2.B50.000 


Legal  authority  (m  additioa  to  sec.  1012): 
I     I         ,A--,ide'^C'e~-y  Act 
I     I        Other  


Type  of  budge'  e.,'hority: 
fx"!        Appropriation 
(     I        Contract  authority 
I     I        Other  _ 


JUSTIFICATION    This  appropria'aon  provides  for  e»;>€nses  necessary  (or  the  operation  and  maintenance  of  the  Army. 
Eight  items  totaling  $92  8S0  miUion  are  proposed  'o'  rescission  because  the  funds  exceed  program  requirements.  The 
eight  Items  are    Meals  Ready  to  Eat  ($37  rr,,!l,on;i.  Ft  B'agg  *-'*•"■  Edjca'  c--  Dei-onstration  Project  ($32  million); 
Ft  P.iiey  Raiiroad  Study  ($6  8  miiiioni  Monte-ey  insitute  of  international  Studies  ($6.8  million):  Airborne  and  Special 
Operatior^s  Museum  ($4  million),  National  D- Day  Museum  ($4  million);  Cold  Weather  Boots  ($2  million),  and 
Manhatlan  Kansas  Airport  Study  (S  25  miHion) 

ESTIMATED  PROGRAM  EFFECT.    The  Arrr.j  s  ab^i  'y  to  accorTipiish  its  mission  successfully  would  not  be  affected  by 
this  rescission 


OUTLAY  EFFECT      f,n  thousa.-^ds  of  do^iars): 

1992  Outlay  Estimate 

Without  With 

Rescission  Rescission 


Outlay  Changes 


FY  1992      FY  1993       FY  1994        FY  1995        FY  1996      FY  1997 


24.299,955 


■  3  923 


-2.786         -1,578 


19  92 


UMI 
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D  e  r;  a  r  t  »«• "  *     o  f    r  '^'  f  e  n  s  e 
Op  e  r  a  1 1  o  n    -.  "■  d    M  ."^  i  "■  *:  e  n  a  n '- .  e  '     , 

Operation   and    icainte nance.    Navj 

«pf  tn**   f"^ds  ffade   avaUg^fcJjL HQle„i -i^....^,  ,n£„ili,.n,„3 lIL-£ufe]  I  v  UW  102- 

p^.    $104.659, OOP  are   rescin<^gl: 2,1 ..MtlCti il..l:ii._gm-Was_md£ 

flV^il^ible    for   the   Museur    Qt^QiSTs^^JJ^l^-H^^^-^^:^^-^^'^    ?7p.909.0gQ 
V^..;   made    avftjlfflble    for    shlpvar-l  ffMf?.irii£g..^-lgn^^^^  liie 

f^l]^,y<na  nroviso  under  tr-.is..l;£A,lira m i>y-fcl.l^--Lavi- 102-172  ig 

rf>p.T}pn:     "That    funds    g£i:i.2£,.Ll.A.l.£i ..I FAIS ^„5v,iAiAbi£_iJl_iMs^e^ 

^Y,?)]]   h^  obligated  an.J_^xEe  n^  e,  i 1 ; r^^  &  =,  s  r  i-  ..^M^A.  laa  i  n  t  a  i  n  ._tfae. 


s aj 


n-) 


Z'S-i'-C JtU ii , , ji.,*;i„i.t 


frfi^^ties.    activitje 

PP^rificallv  t^8  p^li^I^XaiU^i ■';.„.,„f .: 

]^vplg,    at    the   MerPtL15_iJA!iLJLL CQISfi^e , 

year   19  81   i^v^^a-L!.  • 
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Rescission  Proposal  Nc   R9?  ••  4 


PROPOSED  RESCISSION  OF  BUIX3ET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  PL  93-344 


AGENCY: 
Department  of  Defense 

New  budget  auttiortty  ,  .,         $    2 1, 285,025 ...oc:' 

BUREAU: 

Operation  and  Maintenance 

(P.L  1C2-172) 

Otfie  r  bu  dget  ary  re  sou  re  e  s , ,  $         J."  5 . 0(X  j(x: 

Appropriation  title  and  symbol: 
Operation  and  maintenance,  f^avy 

1721804 

172/41804 

Tot ai  budgetary  resources.     1    2i,56C:.C2S.DCK} 

Amount  proposed  for 
rescission $        lO^^esc.CKx: 

0MB  identification  code 

17-1804-0-1-999 

Legal  authonty  (m  acJdiiicxi  !g  s*t:    101?) 

1     1        A''ti.:tefK:*e-K:v  Ac: 
|_J        C-her 

Grant  program: 

_ ;           Yes                  ^_X^      Nc 

Type  of  account  or  fund 

X             Annual 

i    X  '           MuRi-v'ea'            Sepi  X.  1994 

(expiration  date) 
1        (          Nc-Year 

Tyf>e  of  budget  authonty 
fx"!        Appropnaton 

C..;r.i'a.:'  ai.nhority 

JUSTiFlCATiON:  This  appropration  provides  for  expenses  necessa'-y  for  tne  ope'-a'ion  anr?  rr.ainipnance  Of  Navy 
programs,  actrvrttes.  ships,  aircaft,  and  other  equipment  and  facilities   Tbe 'c  ca  ■•  ci  a-  -o  's  ;;     ;>osed  for  rescission 
are  in  excess  of  program  requirements,  unrelated  to  the  Navy's  mission  &'  -^  j  '    '  e>.f    "dt  l^      a  '  -  •  *  a  ^e 
consistent  with  future  force  structure  changes  2  5  Ton  Truck  Engines  ar::  S^rt-rs  ($20  mi  t       \c-  >•    -*  1 

Museum  ($1.75  million):  Shipyard  Modemiiation  (S78  miilion)  Meais  f^eaJ.  V  Eat  ($0  4  m  "       ^     ,     t,k 


Museum  ($1.6  million),  Fenwick  Pier  Demonstration  Proiect  ($1  m^iiior;   G^t 
and  Memphis  Naval  Complex,  Millingion,  Tennessee  ($t  nJi.on). 

ESTIMATED  PROGRAM  EFFECT     The  Na^-y  s  ab-irty  to  accor-;pi:s.^'  ts  t-is:: 
this  rescission. 


s,,jcress.  ..  '■•,  ¥>  c'l,. 


9  million); 


1^  r*  a**ected  by 


OUTLAY  EFFECT:    fn  thousands  Of  dollars) 


1992  Outiay  Estimate 


^a^'Q^s 


Without 
Rescission 


With 
Rescissic>n 


FY   1992      FY  •'993       FY  1994 


FY  1995        FY  1996       FY  1997 


24.063,442 


23.981,396 


■82  046       -18  4ie 


•26-5 


•  570 
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Departiient.  of  Cwferse 

Operation  an-3  Ma  i-i^.enance 

)pera!:ion  ar,;!  cs  :,r:":e-.a'::/e  .  Marine  Corps 


pf  the  funds  r.ade  availA,Ue .UIl,aei L 

17  2.  S22.QQC.000  are  res,;^n.lg A ■ 


.JU.M  £. A:X:z:  jd 


'hsi ;U,ii,a-A.P  FM^lJg  I^V  1^2- 


19  92 
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Rescission  Proposal  No  R92    5 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  S«ctk)n  1012  of  PL  93-344 


AGENCY: 

Depanmem  ct  Defense 

New  bodget  aathortty t     1 

(P. L  102-172) 

,^,4?.€;cx;o 

BUREAU: 

Operation  and  Maintenar>ce 

Other  bu6getarf  resources     $ 

*D, 205 .000 

Appropriation  title  and  tymt}ot: 

Operation  and  maintenance,  Marine  Corps 

Total  budgetary  resources      S      1 

M*MLm 

Amount  proposed  for 

1721106 

rescission .„$ 

'i2JMC.,Q0g, 

OMB  identificatton  code: 

Legal  authoriry  (in  addition  to  sec 

1012) 

17-1106-0-1-051 

A.^!  idefc  tenc  y  Acl 

Qrant  program: 

Yes         nr 

No 

C:h€f 

Type  0*  account  or  fund: 

Type  of  budgei  auihonty 

X  !          Annual 

(in        ^4:>Pfopr;a:jo.'" 

1     J          Multi-year 

CtDn tract  B.jTfO'-':, 

(expiratKXi  date) 

[       '          No- Year 

f     1         Cn.*-ie  r 

JUSTIFICATION:  Tbis  appropnatKJn  provides  for  expenses  rtecessary-  for  t^e  operauor.  and  mair^ienarce  o*  Ma-e.e 
Corps  programs,  acttvtties,  otner  ecpjipment,  and  facitflies.  The  $22  mii!ton  tnai  ts  being  p-oposec  'or  r^sc&sKx-  «:;■ 
Meals  Ready  to  Ea!  (MRE)  is  in  excess  of  program  requirements 

ESTIMATED  PROGRAM  EFFECT;    Tbe  Marirte  Corps'  abiltty  to  accompJish  ss  r'  ssior  su:.  f  ^s*.  *  ^  k,i  '      '  u 
affected  by  this  rescission  because  adequaie  MRE  nvemones  are  available  to  s-^rp^  r«  f  j>r  '-f  or  -    <,  ^itc^  »  > 


OUTLAY  EFFECT;    (ki  tf>ousa'Xfs  of  dollars): 
1992  Outlay  Estimate 


Ojtray  Cha'-'Qes 


Witfxxit 
Rescission 

2,388  ;304 


With 
Rescission 

2,371,716 


FY  1992   FY  1993   FY  1994 _„f  Y  1995    ^^  i&9f   FY  1997 

-16,588    -4.180     -682     Xg     
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:>e  tense 


Departner*  c 
Operation  ani  Msintenanne 
Operation  and  si,  a  i  n  t  e  n  a  n ::;  e  ,  A  i  i:  Force 


ISS 


19  92 


Of  the  funds  ir.ade  available  in,i£,l IL^s I.£S liHl 1 

172.  S4. 500.003  are  rescinded! . 
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Rescisston  Proposuil  No   R92  •  6 


PROPOSED  RESCISSION  OF  BUDGET  ALmKiRIT-Y 
Report  Pursuant  to  Section  1012  of  PL  93-344 


_    Depanmeni  of  Detense 


AGENCY. 


BUREAU: 

Operation  ar6  Maintenance 


Appropriation  title  and  symbol 

Operation  and  manieoance.  A.;  Fo' 
S723400 


New  budget  authority $  -'"',5G;::/:.i€;.>:>0 

(PL  1C2-172} 

Other  budgeta/'Y  resources..  $  3 .29': JJjl J^yP 

Total  budgetary  reso^jrces      S  ?:,.E"-C/'D€'.r«;X) 


Amount  proposed  for 
rescission ~. 


4  '.'")i;  TO 


OMB  ictentif  teat  ion  code 

57-3400-0-1-05^ 


Grant  program. 


Yes 


[X]      ^v: 


Type  of  account  or  ^jnd 
I    X  I  A.nn,:..a; 

I       I  Mutti-year: 


(expiranon  date) 


Legal  authority  (iri  addition  to  sec,  I012j. 
I     I       Antideficiency  Act 
I     I       Other  


Type  of  t)udgo!  o  ." 
[xl       Appropriation 
I     I       Contract  authority 
□       Other  _ 


J!jSTiF:C.a':0'^    tv.s  app'Dpia:'.>-  pra,  jts ';- exfxr-ises  "e.essa-,  '..•  :'->r  .,p)eration  and  maintenance  of  Air  Force 
prog'a'^s  activri  es  ai^crat.  ot"^er  equipment,  and  tacilities.  The  toiiowmg  amounts  proposed  for  rescission  are  in 
excess  of  prog^a-^  reQ-:i'e'"e''ts  Junior  ROTC  ($2.5  million);  Meals  Ready  To  Eat  ($2  million). 


ESTMATDE-Fi 
tr.iS  resc.ss  en 


forces  ability  to  accompiish  its  nussion  successfully  would  not  be  affected  b^ 


OLTLAY E-'EC"^     ('''■•  t^•OL.sa.nds  of  dollars): 


1992  0jtS3yEs!-m  a^e 

ResciSS'on  Rfcsc::^.ss'on 


Outlay  Changes 


2r-. 775, 523 


„,  _,,,,  ^., 


FY  1992   FY  1993   FY  1994   FY  1995   FY  1996   FY  1997 
3  497    -797      -95      -77     v    


19  92 


11154 


I 
Fsderat  Eof^ster  /  Vol  57.  No  f»l  /  Wtninesday.  Aftnl  1.  1992  /  IXotices 


R92-7 


Oepartaent   of   Defense 

Operation   •nd   Maintenance 

Operation  and  maintenance,    Defense  Agencies 

Of  the   funds  Bade   available   unJei   tlU£ li£,iL-lllia- In   PU??Ug   UW  IP2- 

172.    $20.200. ftfl<^  are   rescinded;    of  ytligtL,S11^^0ff   OM  Wfl?  ffifl^g 

available  for  the  continuea  impiepentrgUgn^-al^r hf  l^egflgY  Resptirce 

M^naaeaent   Prooraa   and   onlv    f  g£,  Jl^g lll„,lffit>l£Simr  J  m   P^OPerfttive 

ftoreeaentg  t°    identify,    document.    flffil_J!iaill£Alll-felglPqig*i 
diversity  on  RJlitarv  ingtallj^li^ns^ ill2.,...^-£.^LJ>^^a-,n,^^f^  PYflilftble 


for  two  Post-Traui?atic   Stress ^£i5.2rlsx lL&llmnl.-Q} 

be  located   in   the  State   of  Hawaii. _,^nA sr.i 1^ h 

Greensburq,    Pennsylvania,    for tn 

personnel,    dependents,    and  otnec M^£^sm&.L liU2. 

stress  disorders:    and    $750,  O:  i }tAs. lie. AZL^rA.-  ^.H 

the   conduct   and   preparation   of a.1 in,v,s^,al2i;v il-. 


?ng  tg 


gj,3,able  for 


property  in  the  State  of  Hawaii ttAi, X5 Q:.^di  1J2..L, 

thg  United  States  Departrent 2 f £?el,&, -.  =- e 5 n  1  , , i l2...-^.2rp 


UMI 


Federal  Register  /  Vo!,  57.  No,  6.1  /  Wcdr.psd.i) .  Apr.!  1,  :'^'<]  '  Notices 


RescisSiOn  P'opc^-'ji  No   R'^..'     7 


PROPOSED  RESCISSION  OF  BUrX}ET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  PL   93-344 


AGENCY: 

Department  oT  Defense 


BUREAU: 

Operation  and  Maintenance 


Appropriation  trtie  and  symbol: 

Operation  and  masntenance  Defense  Agenctes 
9720100 


New  budget  auih or !ty  S  '"  a ..y  ,243.000 

(P.L  102-172) 

Other  budgetary'  resources  $  4  e^  :=iC. .3,000 

Total  budgetary  resources  $  21 .270.106.000 


0MB  identifeartion  code 

97-0100-0-1-051 

Grant  program: 


Yes 


[X]     No 


AfT'.ount  proposed  for 
rescission 


20.200.000 


Legal  authoniy  (in  a-iditior:  to  sec.  1012): 

I     1        Arride'ic>^"-:: ,  Act 

□       Other  


Type  of  account  or  fund' 
nn  Annual 

[       I  Mutli-year: 

I        I  No-  -ea' 


(expiration  date) 


Type  of  bucget  a t""ority: 

(in       Appropriation 
I     I       Contract  authority 
□       Other  ,  _ 


JUS"^iFiCATiON:  T^.:s  app'opna'  or^  pfQwcies  'O:  the  opera;:On  a^i 


e  a    <c  of  activities  and  agencies  of  rt\e 

"'J,  a~  >  •  -s  pror>osedfor  rescission  are  in 


,c  es  if  As*  j'.a 


■   S800  thousand)  and  the 


Deparrnent  of  Defense  other  than  the  V,:.iary  Departmerits.  Th.e  fc'io/. 

excess  of  program  requiremenis  Engineenng  and  Envronmeniai  StwC  t...  .,      ,„....-    

Charleston  HartxK-  Managerrent  Flan,  Charleston,  SC  ($500  thousand)  Legary  Resou-.e  MonagetT«nt  Program  ($15 
mill.on).  tv*'o  Post  Traun-at^c  St-ess  Disorder  Treatment  Cente'  Cen^; 


,m„.,wm;.  >-«,  ^^.  .:=^:.^,.^,  w.  .:o.  ^..^.^^.  .,v^ .   ...  'ons-a:cr-  p-,:::p:-s  tr   ^a*  a- and  Pennsylvania 

($600  thousand),  a  Phys:c.an  Assisrart  Demonstra^on  in:i!a:  ,e  and  7;a,'~.'n3  P'c:.g'3--  a'  Sa- '  f  a' iCfS  College.  Loreno, 

PA  (S2  5  million),  and  $800  i^oi-sa-d  provided  '-oi  ar  in,e-*o^  of  a    rea;  ::':■.:»■- ,  ■ Ha^an  that  is  ov>med  or  controlled 

by  the  Depanmeni, 


ESTIMATED  EFFECTS.  The  ability  Of  the  Defe-se  Age'-ces  a-d  'e'd  a:'  .-  es  *o  a-?omplish  their  missions 
successfully  would  not  be  a^'ecled  by  th-s  rescssion 


OUTLAY  EFFECT,    (-n  thousands  of  dona-sl 


1992  Outlay  Estimate 


Outlay  Changes 


Wrthoot 

With 

Rescission 

Re&cisS'on 

15  813,734 

15  796  15 

FY    ^.992       PV  1993        ft  1994 
-.  17  5''4         2":^'  -303 


•Y  1996       FY  1997 


-222 


ISS 


19  92 


ni56 


Fedwal  Re^ 


jci,«,lpr  /  V-.i   sr   t\n  u!   "  W»>'in<-s.dii>,  Apr:t  t.  1992  I  t<ioUceh 


R92-9 


Diapat-tBient    of    t:xsfen&« 

Proc... rese."  t 

Procurement  of   weapons   anJ   trac^eJ   com£.at   vehicles,    A.nny 


Pf  the  funds  radje  ^y»ii^ls..-:^iiis..z t.: 

112,    ?Ug.°QO-OQO   are  res.-^lg3  • 


c  h e»  .a  '^  i  n T   i n   Pubj 


UMI 


9t4etsA  Register  /  Vo4  S?,  n&o.  «3  /  *Vednp.sdaT.  P^prd  1.  imt  i  KcM 


ce 


2115' 


Rescission  Proposal  No   R92 -B 


PROPOSED  RESCISSION  OP  BUDGET  AUTHORITY 
Report  Pursuant  to  Sactton  »li  Of  f  L  63-344 


AGENCY 
Department  of  Defense 

■f*»w  txjrtge*  eomortty t     IJ  !  0 , 8  ^  QOOC 

eUAFAU: 
Procumment 

{P.L  102-172) 

Other  budgetary  resources,    t          p9JC>C,000 

Appropriation  title  and  tynttxJt:                               « 

Procumment  o»  •leapons  »id  tracked  combat 
J       wenides.  Amiy 

212/42D33 

Total  budgetary  •••««€*» 1      L^tg^Si  0,000 

Amount  proposed  fo* 
rescission $        '  IQ^QQCjOOO 

0MB  tdentjficaUon  co<le 
21 -2033-0-1 -051 

Legal  authortry  (in  addition  to  »ec   1012): 

;   J        Ari'Tidefciency  Ati 
1     ,        Oner 

Grant  program: 

]          Ves                  ,  K'     No 

Type  of  account  or  lund 

j       1          Annual 

r  K  j           Muft'-vear:              Sept  30.  19^ 

(eicpiration  date) 
^                     i          No-Vear 

Type  ol  budget  aiftt^ortty: 

• 

■J     1        CoTTt-ar'  a:,jT->0'»*y 
Orner 

i                               * 

JUSTIFICATION.  ThfS  account  tjnds  the  pfocuremen?  o*  weapons  and  irac»<ed  c(xnt>a'  venctes  tcx  me  A.-rr)y    f  ufxirig 
was  provided  lor  advance  procurement  for  tr»e  Bradley  Ftgtitmg  Venicie  ($50  miiuon)  as  a  contingency  n  me  «>v«y!^ 
that  lt>e  Amiy  shouid  decide  that  additional  procurement  of  Bradieys  was  requued  and  aftordabie    Congress  reouesse-i 
alufly  funded  and  approved  prograun  pnor  to  obligation  o(  tnese  funds  Smce  the  Army  does  rvys.  nave  a  reoutr^me'v  tcx 
additional  vehides,  these lunds  are  proposed  tor  rescission   Sixty  miriion  doJiars  is  proposed  tor  rescjssiori  tcx  tf>e  f*..-5 
AitiJlery  Ammjrvition  Support  VehKde.   The  program  is  not  suffcienti,  deveioped  to  start  procurement  r  fy  15^32 
Redesign  of  the  vehicle  is  required  pnor  to  rtcorporatng  the  How^Je^  Improvement  Program  mocWica:.*oris    T>.e 
redesign  effort  «s  funded  in  the  FY  1992  Research.  DeveSopment.  Test,  and  EvaSuaiion  apprapnat)or,.  a^d  acJec}...?rH 
funds  are  included  inihe  FY  1993  request  to  support  a  tuHy  funded  program 

ESTii«ATcO  SFFECTS:  TT>€  Atn/s  atxliTy  to  accG^tp!;s.^  its  mission  successfjly  would  not  be  sffftcter?  b»  tfus 
rescission  proposal 

OUTLAY  EFFECT    fin  Ihousands  of  dollars): 

1992  Outlay  Estimate „_ 


Without 
Rescission 


With 
ftescission 


Fi  1992      FY  1 993       FY' 1994        FY  I99S  ,    _*^»;  1996 f'*'  19-9 


2L617.S24 


2.615,424 


-2.200 


-45.650 


■  ^i^-.'ny^ 


1 1 .5M' 


■  5  8X) 


/ 


11138 


F>d»^'r.:il  Rt"^' 


-T  v„  cT  /"W^Hnesday.  A;::  (.  '-  l^^s:  ;  No'.ces 


P.92-10 


etdi" 


u^t 


.  -: '    "  t    ::  e  t  ense 
Procure -:^::it 
^-rocureiDent  of  ammunition,    ArTy 


172.    $1.QQ  ^.^1111^1^.^.^-1.^ 


*&     n^?r  t^^s  hea^ 


..ii. 


19  92 


UMI 


F«rfbv4C(e8i»ter  /  Vol  sr,  fio.  «3  /  Wedoead^y,  fKprH  L  WK  I  H^ 


•♦icS 


Rescission  Proposal  No  R92-  10 


f  ROPOSED  RESCISSION  OP  BUDGET  ALTTHORfTY 
Roport  Pursuant  to  Secdon  W^l  Of  ^.L.  **-»« 


JUSTIRCATION:  This  approprtaion  provides  for  the  pnxurement  and  modiftc attars  of  ammi«mjor    !>»«  $i  mii;ion 
approprtafted  lo  continue  maintenanc©  of  the  HMX  expiosive  ptloi  plant  at  Longhom  Arniy  Ammunition  Pian;  <s 
proposed  for  rescission.  The  •usting  facility  as  the  Moisten  Army  Ammantoon  Plant  has  adecr-aie  (xoajniof  ca;:>*:r , 
to  satisfy  ai!  explosive  needs  for  the  foreseeable  future 

ESTIMATED  EFFECTS:  The  Amn/'satMlrty  to  accomplisii  Its  mission  succ8SsJu%  would  not.  be  afeciel  t.)j  tP^  s 
rescission  proposal. 


ms9 


AGENCY: 

Department  of  Oeferrae                                               ' 

f«ewbu<Jg«B«/m»rtiy,„..  .      t      i,„,,369.oeCLOOG 

BUREAU: 

Procurement 

(PI_  102-172} 

Other tHidoetary  resources..  |           7^400^000 

A|>proprlatkin  tWe  md  «ymt>o«: 

Procurement  of  amrrHmltion.  Army 

Total  budgetary  «B»iiicM_  $     \jm^4mjm 

212^'42034 

Amount  proposed  for 
f8acisslon.„.., ,. 1            '..OOQSXX) 

0MB  ktentjfication  code: 
21-2034-0-t-05f 

Legal  authority  fin  addftion  to  tec    1012) 
1        AntiOefttancy  Act 
1     1        Other 

Grant  program: 

\                 Yes                  i  K'     No 

Type  of  account  or  fund: 

j          Annual 

K  i          Mutli-yea-            Sept  30. 1994 

(expiration  date) 
(          No-Vear 

Type  of  budget  authority: 
j_XJ        ApfwopnaDon 

'            Contraa  autno-iry 
i     i       Otner 

! 

OUTIAY  EFFECT:    fn  thousarxJs  Of  dollars): 
<  992  Outlay  Estimate 


Outlay  Changes 


Without 
Rescission 

1.545.157 


With 
Rescission 

1.544.750 


FY  1992     FY  1993 FY  1994        FY  1995 ^ FY....,! 9^. ,     ^.  « 99 < 

-40r  -57  -39§  ♦■12C  -200  -51 
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F-'dfTi!  R^>^;s!.-r  '  V-i   =^7  Vo  ai  /Wednesday,  April  1.  IWJ  /  Notites 


P92-11 


,  e  p  J  r- 1  r. ent    of    :  ■  ^'^  *  *^  "  ''^  e 

Procure -e t 

c : i : t    p  rocur ement ,    '  3 


V     ^  •    ■■    •    ^  *_     'Ii-JI     i^     ;     I.-*     >-■*  Ji        »J     'Tili    V-  T»  I    *      ,/C-.    Ml.    A.  ^"^     I"      J*       '°. 


►■h^s  heading    in   g;j.fcli^.,-^X.5.-' 
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Rescission  Proposal  Ko  R92-11 


11161 


PROPOSED  RESCISSION  OF  BUDGET  ALrrHORIT> 
Report  Pursuant  to  Section  t012  of  P.L  93-3*4 


AGENCY: 

Department  01  Defense 

New  budget  authority $     6, 9 34 _, ops, OX; 

(P.L  102-172) 

Other  budgetary  resources. .  $           6,K>C  OOG 

BUREAU: 

Procurenr>ent 

Appropriation  title  and  symbol: 

Aircraft  procurement,  Navy 
172/41506 

TotaJ  budgetary  resources...  S     6,&4C.805,DOO 

Amount  proposed  tor 

rescission $        ^2JX)0poo 

0MB  identification  code: 

Legal  authority  («n  addition  to  sec   1012): 

17-1506-0-1-051 

1     1        Antidefcieicy  Act 

Grant  program: 

Yes 

[D      No 

L    ■        Otne.r 

Type  of  account  or  tund: 

Type  o(  tHJdget  auThorrty 

j          Annuai 

X  ;         ApDropnatJOn 

X  l           Mutt(-year: 

Sepl  30.  1994 
(expiration  date) 

1 )        Ccyi;-ac'  ajr-io-ry 

i          No-Year 

Ot.^er                                                            ' 

JUSTIFICATION:  This  appropriation  provides  for  me  procurement  and  rr.odr'icatiOn.  of  a^c.-a*!  pqj'pT-ieT!  an'l  spa'p 
parts 

The  Department  has  formulated  a  plan  to  upgrade  tfie  Navy's  F-14A  and  F-UB  a;'cra*t  toexiendthe  stnjctu-a' 
life  of  the  airfrarr>e  and  to  install  digital  aircraft  avionics   Tbe  Congress  added  Si 75  riMiO"  'o-  f  -  :<  mcxJi^ca'!:.:*- s 
Development  of  the  modification  package  will  be  accomplished  with  $32  min.cxi  o'  :"ie  S ".  75  mi:  :cyi    The  re-.ai-M- :: 
$143  million  is  proposed  for  rescission  since  the  modifcalion  package  needs  to  be  furr^r  tes'ea  ana  ^.^  ny  tx"  rea:!/ 
for  production  until  late  in  FY  1994 

The  Congress  added  $40  million  for  AV-8B  remanufacture   These  hjnds  are  proposed  * o'  rescission  because  Section 
122oftheNationalDefense  Authorization  Act  for  Fiscal  Years  1992  and  1993  profuMsofcvi  gaticr  of  funds  for  A V -88 
remanufacture.  Additionally,  the  Department  has  no  funds  budgeted  n  FY  1 993  or  progf  a.^^ rse  j  r-  rv  1 954  .  1 95'  t o 
continue  tf^e  remanufacture  of  AV-8B  aircraft. 

The  Congress  added  $40  million  for  the  T-45  digital  cockpit  or  for  the  qua!,^ica:ian  of  an  aneTiate  T-  45  engiw.  Thi 
digital  cockpit  was  fully  funded  without  the  additional  funds  Quairfication  erf  an  attemate  engine  wouki  t*  prema^j'e 
In  FY  1992  given  the  development  status  of  the  candidate  engines  Smce  the  $40-  miHion  s  no*,  reo-jired  tzy  er.e-  r>e 
cockpit  or  the  engine,  it  is  proposed  for  rescission. 

The  Department  had  budgeted  $39  million  for  E-2C  advance  procurement  in  FY  1992  on  e-»e  assu-^ipi.vX'  ra'  r  *;:«,.j::i 
tje  procuring  six  E-2C  aircraft  in  FY  1993,  Because  E  -20  inventories  exceed  requiren^ems  me  Depan-^Tt^-r  m  kx  ;>? 
plans  to  procure  E-2C  aircraft  In  FY  1993   Therefore,  FY  1992  advance  procu'ement  is  no  ionge-  rpj^y^-ea  a-.::  rx-  %:<■• 
million  is  proposed  for  rescission 


ESTIMATED  EFFECTS:  The  Navy's  ability  to  accomplisr.  Its  mission  successfui'v  w^jid  not  t*  a*!f-:::te;i  ::;> 
proposal. 


ssi.::)ri 


ISS 


19  92 
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Rescission  Proposal  No.  R92-11 


OUTLAY  EFFECT     fn  trcx-sa-xis  o*  doflars): 


1992  Outtav  Estimate    

wtmom  wrtn 

Resctsskyi  Besc'^^^ 


J^-r  lY,  ??l.?13?i 


8.189759 


e . '  S4  36.9 


fv    :^i      FV  199?    ,„_^J.99A_ fV  19^5        FY  1996 FYJM7 

-35.370         M^O?       -S3  354        -34.584         -12.052      -10,742 


UMI 


Federal  Register  /  V^ol  57,  No  f.3  /  \V(Hif-s{1,iv.  Acni  l    Tuo.:  '  .Notices 


infKi 


R92-12 


Departoent  of  Defense 

Procurement 

Weapons  procurement,  Hsvy 


Of  the  funds  made  available  under  this  headinq_Jji,.m,£^,^-Ukllvi^lgx 
"Other  Missile  Programs"  in  Public  Lav  102-172.  „ $JJ...21^.^.£.M,.JIX£ 


11164 


Federal  Register  '  Vol.  57.  No.  63  /  \\^'.:nr^<Uy,  Apn!  1.  1992  /  Notices 


Rescission  Proposal  No.  R92-12 


PROPOSED  RVSCISSIO^  0¥  Bl'IXiET  AUTHORITY 
Report  PursAjajit  to  Sect>oi»  1012  oJ  P.L  93-3*4 


AGENCY: 

Depargnent  al  Defense 

TUREAUT 

Procu  renvoi 


Appropriation  Iftle  «rd  symboJ; 
Weapons  procuremenl  Navy 


17Z'41507 


I 


0MB  kJentificaJion  code 

17-15C7-0-1-051 


Hew  txidget  auttiortty.......      $  !*.554,147^Q0 

(P  ..^  1Q2-172) 

Otrer  budgetary  rasoorces..  $  70,000.000 

To:ai  t>jdgetary  resources...  S  4,6?4, 147,000 


Amount  proposed  for 

rescission • * 


13.200.000 


Grant  program; 


Ye  3 


13     No 


Type  of  account  or  fun<j 

M.;":-yea- 
'•■4  :■  -  ■^  e  a: 


Tegai  authonty  (in  addition  to  sec.  1012): 

I     I        A/itidefciency  Ad 


Seot.  30. 1994 
(expiration  date) 


T,:x»  a*  txjdget  authority: 
[x]         A.ppropnatjon 
I      I         Cortraa  author-" y 
(     I        Of«f  _ 


n,c^c:-AP^-N    -■.sacn.--r:cr  pr ovidBS fOT the  procurement Bod  r^odemi2at.on  ot  m.ssites.  totpedoes. 

a^n.^';;^  ^r.^  ot^^  :;ac^x's  s  ,^-. -'■  ^.   -^  'ollowing  program  te  proposed  tor  rescss.or,    Weapons  !n<*.^'^ 
?^s  X  -^2 --or  'or  -rr  c'r.ct-  -  Dc.a.igs  to  conduct  solid  propeiiar!  research,  phys^al/cfiemcal  testing^ 
^l^^r^^L^'A  ^tr-e  ^.*r-ny  Ballistts  Laboratory.  Existrg  ^  ^^^gs  are  su«c«nt  to  conduct  ail  e.orts 
cuTTe^try  tx^age^d 


ESTIMATED  Ef'^'EC 
rescission  pfopcsa; 


OUTLAY  Ef  PEC      ir  Ty<x:%3rCi  c 
1 992  C-^-iav  Es:  ""a'e^ 


N  j%-y  s  ar  :;Ty  to  accomplish  its  missior'  s.'-cesst;.!fy  wooid  not  be  affected  by  this 
lars): 


_Qytlaj  Cfiaoaes 


Wrtr,C».1 

Pescrssior 
5,434,195 


Resc!SS'(y 

5,432.9*: 


FY  1992      FY  1993      FY  1994 FY  1995    PLAm EIJ^Z 

-1.280        -4.330        ■^:>42         -1320  -594  -462 


UMI 


R92-13 


Depa-rtaent    of  :I>e£e»Be 

Frocurement 

Snipouiiding  and  corwerelon,  -Na-v-y 


"LCAC  landipq  graft  air  gw^fa^an  iPfMrig^ JjL^E:akU£^.i.aM^J.£ir-i,22^ 
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Federal  R. 


;V.'  ''-•sr!,iv    April  1.  1992  /  Notices 


Rescission  Proposal  No  R92-13 


PROPOSED  RESCISSION  OF  BUDG  ET  ALTllORITY 

Pec-ori  P ;.;"->-. a,r;T  to  Section  1012  c!  P-L  93-- 344 


AGENCY: 

"bureau'"'"" " 

P '  ocu  re  n  >€  "^  i      ^  ^  __ __^ 

Appcopna'jor,  trtie  and  syr-tG: 

Sft-pOuiiO'^g  ar.d  corve's-or.,  .'.J.-y 


New  budget  auThortty 

'-  v:2-172) 

or  e'  budgetary  resources-,  S 


$      9,155.138,000 


Ictai  budgetary  resources...  $     9,155,138^000 


Arr.ount  proposed  for 

f8S«::ission 


238.100,000 


0MB  identificalton  code: 

17_  «5"  -O-'  -C'5  ' 


Grant  progr.3r 


[X]     No 


Type  of  account  or  fw^d 

VY]         w>,.:,~,ea.'. 
\      I         No-Year 


Legal  authonty  (in  addition  to  sec.  1012): 

I     I        A,-:  Je'^^-cy  Act 

I     I        OtTifer  


Sept.  30.  1996 
(expiration  date) 


TyDC  of  budge!  authority: 

I     I        : cy-'-ac;  authority 
I     I        Omfer 


,.^.  .-._  .-,^    ^  ^  3._.j^.,.,.jQ^  provides  for  the  acquisition  of  Navy  s^^Ds  a-c  -esse  s.  rc'ud^rg  g-ovenment  ar:d 
"Z^^.^S:.,  _  /-..  c^-e,^  .:^- "  «:; ::  -time  components.  Congress  appropriate  a  $£:.4  -  -o^  for  tr:e  procurement  of  24 
L^drg  A,.  cLs-c^^i  C-3-   .: AC)  in  FY  1992;  funding  of  $265.9  million -' c^7  '  2  lCAC  radj^een^r^^ 
adc  c^a  era*"  a-e ':?'?-»:  3  meet  the  Department's  inventory  object  -     --   -^  ^-..^  ^r. 


■e  cat  proc_.'ed  m  pnor  years  ar^d  the 
r*e%e  :-— a  ,  d..:::^-_  *..  t..!y  support  the  2.5  l^arine  Expeditionary  E-gaae 'cce  *'/e  ir  t^  Departr^ert  s 

Base  ?'or::e  :;■  a^ 


The  Navy's  ability  to  accomplish  its  mission  successfully  ,^  x  d  -o'  t>e  a"9:ted  Dy  tr  s  esc  ss  on 


poc^^si 


">A  V  EFFECT.    ,.r  r;.o«-sa'Xis  of  dollars): 


1992  Outlay  Estimate 


Outlay  Cha-'ces 


wr^hout 

Pesc:ss:_c/i 

1C452,-6- 


With 
Rescission 

10  4-i,;  c-i.4 


FY  1992      FY  1993       FY  1994 Fvj99_5^ fYJL?96 ^_A^9J 

-40.477         -40  4^7 


-12.143      -31.667      -4-£ 


.-40  4 


UMI 


J^adBEaltAegistBr  7  \'&l  -^7^  .aUi.4fi3  ^  *VB«»nos«li*y.  A(>ni  i.  AMZ  J  Sh»>» 


c»-s 


UUfi? 


.  ■  \ >■•-;.■  ....  .  ^:        .  ■  :        .  R9  2-14 

Department  t>l  DeEense 

Procurenent 
Other  procurement,    Navy 

Qt  the  fwn<>Piwi»?  avflUtrM^  iynf«rr  tUlR  tTw^flrng  i n  .a^MA£^AftM..jj^„r 
X72.    g41.3M..OOO  are  fescindA/1         ■ 


■.i.   I    ( 
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Rescission  Proposal  No  R92-  14 


'HUri 


D  RESCISSION  OF  BUDGET  AL"rHORITY 
Report  Pursuant  to  Section  1012  of  P.L  93-344 


AGENCY 

"BUREAU' 
ProcoTSfTieni 


Appropriatsor.  trt^e  and  synbc!: 

I 


ha*  tnjogetautnorrty,..,.^.      $  6^23^8-000 

(P.L  102-172)  poryjooOO 

Cher  budgetary  resourcfis..  »  *SiMLi=?Jy 

TctaJ  b-jdgetary  resources..    S  6Ji2J58,000 

,S  41. 300  .OOP 


0M3  identificac^on  code 

jr-1310-0-1-051 

Grant  pi-ogra-^: 

1       I         Yes 


[X]      No 


A'noun.t  proposed  for 

-ascission 


Legal  authonty  {m  addttfon  to  sec.  1012): 

(     I        Ar',de''.c«-ic,  Act 

I     I       Other  


Type  cf  accour^*  c  ^jnd' 
Annua* 


m  Murti-year:  Sept.  30. 1994 

(expiration  date) 

I       I  No-Year 


Type  of  budge!  authority: 

D        C:.--'3:'3:,..-c 
[~1       Other 


^e:M. 


_„_,5.,r>cfiT,0N    th;s  appropriation  provKies  for  the  procurement  o(  ship  modernization  equipr-e-i  s^ppo-  e::. 
a-  r  ~  a:-:   ii  '  »  ' "  ■  '■^'se  provided  for. 

^     -  ■  ■  -  -     -  -  nrnrv^sed  for  rescission  was  appropnated  for  the  procurement  of  various  radars  sorars  oeco,s  a-  J 
0^        ::x.rt';;,;^Z?1S^^.$5mS;^wasa  the  AN  SQP-8to.ed  ar-a^sona^  s.s-e.  to 

°-: ::r^/    :^S  and  testuig.  The  Department  has  funded  d^^^^  ,.,„ 

:;,  ", '  J.: : .  .  Z  ^  ^^^^p-i  because  the  SQR-18  program  was  originally  intended    o  p-.  de  a  syste-.  to-  r  ^  ~  • ... 
S^'^i;sw;^ ...~  :^  ^■■::  a 'owed  Array  sonar  System.  D.e  to  the  p^a^'^ed^  .^^^^^^ 
Sinpending  retirement  of  the  majority  of  the  FF-1052  Class,  there  s  no  ic- :,-•«  0^  ^^ 

system  in  the  fleet. 

F  -  -  -  ^ore  DTOvided  for  the  production  of  an  AN/SSQ-95.  an  Active  Elect^cT  :  5  -  >,    T^e  esi-^d  P^f^'^; 
:/;     '.T^tSo  D^E^s  consideration  of  the  SSQ-95  as  a  cot.  e"e-::^e_^expenda«e  ^^^^  /^^^^  ;^; 

Iv:  -/.,-,..*  at  .-, -:  a-  over  60  percent  of  the  appropriated  funds.  The  S^2  rr.,h.on  provided  w.l  ^ot  f^^^^^ 

"^ !  ■ "' :l:  - :    .1 ! :: . /a.^  V  ^ , ^,  capSiity  and  s  not  re^^ 

^:;  :j,  s^l^^.  sJo^  as  t^e'onlp^jard  Cover  and  Deception  System,  fill  the  ^ed  v:er.e^t  to  mee-  ary  po^e-,a, 

F.^-,cs  .e-e  a  so  a.o^o..^ed  »or  procurement  of  AN/SP-48E  a.  s.a.^.  ■rV::;^:f!^^v°;5^^?  v^r" 
a.  d  S24  3  million  =>  e,  :ess  :o  ^quirements.  No  radars  were  requested  r  re  D.par-^e  ''^^^^^^5^;^,,, 
^,.  .„.,,.  ..,  ^^^^  cost  sTnp  modrf-ication  items  are  phased  for  insta:  a'  cr  zo^s  ster.t  w^h  sh.p  ove-.a.,  s.r*  J.*ts 
Ea'y; :  x  -e  -  ,-?nt  overhaul  sch,edule.  no  SPS-48E  radars  need  to  t*  p  :c.- d  ..- 1  -r  1994. 

E3'  '••Ai:  E'-'T  :-5.  7ne  Navy's  ability  to  accomplish  its  mission  successfully  wowd  not  be  afected  t;  r  s 


re; 


UMI 
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ni69 


Rescission  Proposal  No   R92- 14 


OUTLAY  EFFECT     {m  mousanas  of  dollars): 
1992  Outlay  Estimate _ 


Outlay  Changes 


Without 
Resctssion 

5,486369 


Wrtfi 
Rescission 

5,482.367 


FY  t&92   FY  1993 FY  1994 _ FY 1,996 „ 

-4.502    -9.086   -15,033    7,i'A5 


F>  1996   f' Y  1997 

3,221'    .,  ■!  (i41 


ISS 


19  92 
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Ft:>deraJ  Ke^Hster  ,-    v  ul   ,j;.  No.  <.,i  ,    vX.  u-^psday.  Apni  1.  1992  /  Notices 


R92-15 


D€'"  r  3  T'  *-  z  €'  *'"  *     '■",  '    T'  <?  f  e  r  5 »? 

F''  r  o  c  u  r  d  e '"'  t 

P  r  o  c  u  r  e ::.  e  r '  ,    K  d  r  i  f  e    C  o  rp  s 


172.    S40.2CC. OOP   are   rescinded. 


UMI 


Federal  Register  /  Veil  57,  N'o,  63  /  Wpdnesday  April  l.  1W2  /  N'  Urcs 


Rescission  Proposal  No  R9? !5 


PROPOSED  RESCISSION  OF  BUDGET  AUTMORnTY 
Report  Pursuant  to  Section  1012  of  PL  63-344 


AGENCY: 
Department  of  Defense 


BUREAU: 

Procurement 


Appropriation  t»t»e  and  symbol: 
Procurement,  Marine  Corps 
172/41109 


New  budget  authority 

(P.L  102-172) 

Other  budgetary  resources     % 


S      1 .079.B36.000 

1 5  OX  .003 


Total  budgetary  resources..,.  $      l„,CM..63eLCXX) 


Amount  proposed  for 
rescission 


^-^'j^y^py^ 


OMB  identirtcation  code: 

17-1109-0-1-051 


Grant  program: 


Legal  authority  {in  addition  to  sec   1012). 
[     ;        Ant'deftcte'^cy  Act 
■ """^        Oner 


Yes 


No 


Type  of  account  or  fund: 

Type  of 

! 1 

- ) 

Annual 

r -■ 

■    X  \ 

Mutti-year: 

Sept  30.  1994 

: 

1 ■■ 1 

i 

No-Year 

(expiration  date) 

ApP'Op'uBtOr^ 


JUSTIFiCADON:  This  appropnation  provides  for  the  procuremeni  of  missites  a'lriame'Ti  a-^mjnrti.'xi,  rrv  ::a-v 
equipment,  and  spare  parts   The  ADA?i,^-15Smm  projectiie  {$40,2  miliionj  is  proposed  lof  njscission  since  a-':":,j->-:i,:>T 
currently  on  hand  or  on  order  provides  a  suffcien!  inventory  leve!  to  meet  projected  torte  requt'eT)er!:s 

ESTIMATED  EFFECTS:  The  f/arine  Corps'  ability  to  accomplish  Its  mission  successfully  wou'd  ntx  t>e  ateriCd  D> 
this  rescission  proposal 


OUTLAY  EFFECT:    (in  thousands  of  dollars) 
1992  Outlay  Estimate 


Without 
Rescission 

1.146,526 


With 
Rescission 

1,140215 


0-jtia)  C^a-tpes^ 


FY  1992   FY  1993 FY 1994^,,, _  FY  1995    Fvi:>;>5   rv  19-17 

-6,311    -9,769   -10,653    -6.643    -3.015    -i.e>08 


111-^1 


19  92 


UMI 
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R92-16 


Proc : eient 

Procuresent,  defense  Agencies 


ISS 


Of  the   funds  wacie  avail 5.kl,£  :«,:iie.i.  t;i. 
}i2.   Si54.800.coo  are  ie.,5> 


iliv  I^v  IQ2- 


H   ,,    III..,  ^.-4  ^  -4 
....i*.jfc-Llcl-xM 


Federal  Register  /  Vol.  57,  No.  63  /  Wednesday,  Aprii  l,  1992  /  Notice 


Rescission  Proposa!  Nq:   9?    16 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORI-n' 
Report  Pursuant  to  Section  1012  of  P.L  83-  344 


AGENCY: 

Depaftment  01  Defense 


BUREAU: 

Procurement 


Appropriation  title  and  symtx)!: 
Procurement,  Defense  Agencies 

972/40300 
0MB  idemification  code. 

97-C3O0-0-1-051 


New  budget  authority $  ?.25 1  ,,B26„0CK: 

(P,L  102-172) 

Otner  budgetary  resources  $  4g7.60C,CW 

TotaJ  budgetary  resources  ,,  $  g7d9_42^jy-^: 


Amount  proposed  for 
rescission 


1S4  SX.CO" 


Grant  program: 


Yes 


LAi     No 


Legal  authority  (mi  addition  to  sec.  »Gl2j 

I     I        A.n!  ide  He  ie  nc  y  Ac^ 


iH":! 


Type  of  account  or  fund: 

[ ■  Annual 

:    X  ;  Multi-year 

r  No-Year 


Sept  30.  1994 
(expiration  date) 


Type  of  budget  authority: 
[x]        App'Opf-aijiXi 
I     I        Cor.-'ac:  a^;""">or'*y 
[     I        (>nef 


JUSTlFlCATfON-  The  followtng  Items  are  proposed  tor  rescission: 

--  Higher  priority  mission  requirements  wii!  not  permit  USSOCCM  o^'.ear  s<  i  ^.o-^  "  r  f  '^^  d'jj' 
•    aircraft  modifications.  The  current  inventory  is  adeqiiate  tc  meet  JSSCCCK'  *^.^  ^  'f-  )  .  -p"  *-'  " 
million  is  excess  to  FY  1992  requirerrvents 


X  .1  LC-130E 


:"-e 


-  -    The  $30  miJIion  appropriated  to  fund  the  mentor-  protege  p^iot  p'o^x^'r■  a -r-o-^^ed  b*  Sf : :  ,«■  F  ■ 

National  Defense  Authorization  Act  of  FY  1991  (PL.  101  -£1C)  ts  not  'eoji-ea     Ccx-s.s-p-r  '#.:i''  i'^*- 
Aulhortzation  Act,  the  program  was  impiemenied  n  FY  I99i  and  ftz-ded  i-ot  w-;*-;!'^  t'le  aic-^^a:;*  ti^'^A  for 
existing  contracts    Appropriate  guidarKe  has  been  issued  for  aii  fuve  cor-vacis  t;:.  t*  aAa':3+-:: 

—  A  Supercomputer  Modemiiaton  plan  to  coordinate  the  ndtvidual  cor^ponent  require-'p'Ms  *.-'i  res.,'"  n 
Department -wide  plans  and  priorities    The  plan  has  )usi  t>een  innaied.  uieretore  ttn?  DepwiiT'-ie-n  oo*><  -ot 

■  currently  have  a  requirement  for  ttie  $42  million  appropriated  for  t'"*e  rrioder^ijaticxi  of  C  ::)D  s  s*;::iertof'-;»,:tP'S 
Any  major  equipment  modemaation  will  undoutJtedly  be  impaaed  by  the  re&jns  of  tne  gove'^v-ierr!  -  wkh^  Hr-^h 
Performance  Compxjter  and  Communications  program  under  the  aegis  of  f^e  0**ce  of  Science  a^  J  ^t-::  "ino''  -cy 
Policy,  This  program  was  initiated  in  FY  1991 .  and  the  Defense  cor'.'ibuitcx-  ic  this  e*'oi  *,•"  t*  '-'ea-*y  $:.  : 
billion. 

--  The  Defense  Logistics  Agency's  current  and  planned  workload  at  the  Rec  Rrver  Depo;  dc«s  "o*  s...p(:.k-"  "  e  ^ 

$10  million  appropnation  m  this  account.    In  fact,  there  is  no  need  for  mc-e  warehc>us€  capac,  I  v   s 

cuTtmg  the  inventory 


19  92 


UMI 
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Federal  Register  '  Voi,  5~.  Nu  t>3  ,   We-lnesday,  Apn!  1.  1992  /  Notices 


Rescission  Proposal  No.  92-16 


ESTIMATED  EFFECTS    "m«  DoO  t  aSu::,  to  accomplish  Its  r:^s--XT  s-uccessi-J'y  would  not  be  affected  by  this 
rescis&on  proposai. 


OUTIAY  EFFECT     fm  tfiousa-Xls  of  Ooi.a's:; 


1992  Outlay  Estimara 


Without 
Rescission 

2.389^49 


WCT! 

Rescission 
2.333521 


Out; ay  C^an^gs, 


FY  1992  FY1993   FY1994   FY  1995   FY  1996   FY  1997 

-55.7>>   -^SBaC   25,S42    -1.858    -1.238     


Federal  Register  /  Vol.  57.  No.  63  /  Wednesday,  Apnl  1.  1992  /  ,\otK;: 


1117, 


F92-18 


Departraent  of  Deien&e 
Research,  Developasent,  Test,  and  Eval  uat  icn 
Research,  development,  test,  and  evaluation,  AiTcy 

Qt  thg  funds  m<i^  flvailfl??!?  undgc  ihis  ngading-ln_2ii^i£-J>Aa_.LiLiL: 

172.  S1Q2.200.000  are  rescindedr  of  which  not  less than 

$$.3QQ.QQ0  was  infldg  avflUflble  Icr  thg  VectQr:£d-JU:ii:u£l^..£j.iiAj.:^ 

AqJIUv  Demonstrator  flight  test  orogran^  and  net  less than 

nO.QQQ.QOQ  was  paj^  avgJUblg  gs  a  grant  to  the  Louisiana  State 
VnlV?rgitY  fgr  th?  Nguroscience  Center  of  Excellence. 


UMI 


11176 


Federal  Re^i.ter  '  \-  "   ^-  V     -  '  Wednesday.  Aprd  1,  19<^:  /  SoUces 


PROPOSED  RFS: 


Rescission  Proposal  No  R92-18 


.S;OV  O-  B'/DGEri  AUTHORITY 


Report  Pui8ua.ni  to  :>«-; 


1012  of  P„L  93-344 


AGENCY 

Department  o«  Dgtansa 


BUREAU: 

Resaarcfi,  Deve«ocxT>«nt,  Test and  Eva]ua^cn_ 


Appropriation  tttJe  and  tymbot 

Research,  de/etopment  test  and  rvaJuatio^,  Ar-«y 

21 232040  I 


OUB  kJentiftcatJon  code; 

21 -2040- 0-1 -061  


Ne*  t>.jd8e!  authoflty I  6,553.046,000 

(PI.  1 02  -  1  -Z 

Oihet  budgetary  resources,    S  . 

Total  budgetary  resources  ..  $  6,553J>46^00,0 


AfTNCjnt  proposed  for 
resc.ss.on ^ »-$         102.200.000 


Grant  program. 


Yes 


(3     No 


TyF>e  of  account  or  fund 
I     I  Ann^ai 

I     i  h;-vear 


Seot  30.  1993 
(expiration  date) 


Leua'  auiriority  (in  addition  to  »ec.  1012): 

I     I        A-^tidefiCiency  Act 

I     1        Other  


T'i;.-f'  ■:■■'  budge'  a>->'"iori'y: 
fxl        Appropriation 
[     1        Cont:a:*  autnority 


JUSTlFiCA'-iON    The  fo^ic^.'  3  a^  -^-.s  a-e  r-'oposed  for  rescission  as  follows: 

Affordabi^  ^^P-M  ($8  r^iiiic-    -^-  Army  terminated  this  program  based  on  re.  seD  .e5.,.'en.e^ts  and  a«ordat.ir^ 
^  $1 6  ^-n  has  bi-^  t.'  0-3 '  .-  --e  iai  phases  of  LAMP-H  development.  The  a.r  cushion  tecnno^ogy  U^^^~ 
^o!d  t^  u  ae-Tr^ore  c  -;s- ,  ra'.  n.  Vanne  Corps  Land.ng  Craft  Air  Cushion  (currently  ,r,  product.on  w.tn  a  un. 
^e:?^"^l2^^^l-'  c:I"     -  -.-  .  H  is  es^mated  to  cost  $35  to  $40  mili:0-:  ^'  c-a-^  a..  .  no, 
affordable  for  regtonaJ  Itrirt.e0  warfare  sce-a    :s. 

nuAW  '$'  rr-,ori     Th.s  d-ve^:-Drr-e--  p  :..  -i^  was  temiinaled  by  the  Amny  in  Decerr.be'  1990  beca.se  such  a  capabr.ity 
^^X:Z^  Tu  S  an.  a  .d  forces  than  a  potenta.  adversary  s^ce  t^,.s  s.s:e^  ,nd,sc-.rr,.na,eU  .axs 
Bi"  coT^rra^ica'jorts  wrth«r  act;.e  'a''  ^^a. 

Excess  !o  Pfog''3rr>  ^^->L'3ir^.?.^:^. 

Extended  Rarge  Mottpie  Launch  Race'  S.sem  (MLRS)  ($10  million).  This  fundus  added  by  tre  Congress^  would 
^S^e Tne.  pTog-X  MlPS  exiende.  ra^ge  rockets  with  the  s^pulation  tha'  r;e  a.^,  prov.ae  ar.  acquis.  'On  and 
SS!ng  p*^P' J.0  ob.ga,ed  a.^  f.nds    .".-.ation  of  such  a  program  would  req..-e  s.osta.t.a^  deve-oprr^ent  and 
pcocurefT^en,  ^und.ng  wn^  the  Departr  €•'-<!  ca-v  •   •  s  .stain  in  the  outyears. 

Cab  over  H,ghMoWnyM^up-.^ocsevS'.ee^e:--  .  e.,cie  (HMM'W^   V  ■  ^  nnLon)^   '"^''r^J^jr'.rifmrnttVuct  a 
cv^  engine- va-am  of  the  HMM  AV  proposed  for  rescission  beca  sp  ••--  A- .  does  no-  have  a  reQ.:remen,  for  such  a 

vehichie. 

vector  Thrvst  Demo  ($6  3  ma:.on)    Funds  were  added  for  design  of  components  for  Pnase  2  eions   The  P'OQ'^^^^^ 
r^Z  rea^  to  enter  «o  Pr^ase  2  until  FY  1993,  consequently,  funding  of  tWs  rtten  .s  pre-.atu-e  and  recor.r.ended  fo. 
rescssion. 


Federal  Register  /  VoL  57,  No,  b3  /  VVednt-bci.i>    A;t,j  1    ]'^':.  ,   Notices 


Rescission  Pioposa!  No    f'":''/ 


Industria!  Preparedness  ($11  rr;.i;ion'!.  En. iion~:enta!  QualiT,  T6C^->c^ogy  iS'  -^       -      ■■        '  i      »-    *-    er  tor 

Excellence  ($10  miit(OR),  Nat)ck-R&D  o)  Biodegfadabie  Packaging  ($5  3  rr       '      Ear-a-p^*      •<  '       r-   i    ifted 
efforts  added  to  tfw  defense  prograTi  that  do  no*  convibute  tc  l*-e  defense  ""  issi^r  are  m-.  .<    '  >-  >  le^  )l     fs.isslon. 


Requirements  Are  Being  Mel  With  Less  Expe n s rv' e  Aite rne ; rv^es 


MiPM  ($7  miliion),  and  AH-64C  Mods  ($21  miiuor::     The  SMA.v  AT-4C  and  «^e  cumnl AH-64 modamizalon 

pfograms  satisfy  a  signtficant  portion  cf  the  requii-emersts  *+i!Ch  would  be  i^-e'  by  tne  mor»  wpfM^tK/t  MIPM  and  / 
programs  The  MIPM  and  AH-64C  etfoTs  are  unaflcxdabte  in  l.gm  of  t?ie  rT:a;v;;:'.a;*.  inceasec  la-.a:,'.:  %  r-i:'  a-e 
recommended  for  rescission.  >     . 


ESTIMATED  EFFECTS    The  Arrrty's  abiiity  to  successf  jHy  accompn&n  its  rr-iss.cr'  *c\,.ic;  no-  t*  a*'eci,ed  ;■■ 
rescssion  proposal. 


OUTLAY  EFFEC''    (^n  thousands  of  dc;:a'sV 


19S2  0Lt'3y  Esttn-a'e 


Without 
Rescission 


W',!h 
Rescission 


Outlay  Changes 


FY  1992      FY  1993       FY  1994        FY  1 995        FY  1996       FY  1997 


5.924  803 


5,868,593 


-1.533 


19  92 
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R92-19 


'.•:--•-...  Oep«n:»«nt   of   0ef©ft«« 

Research,    O«velop!sent  ,    Test,    and   Evaluation 
Research,    development,    test,    and  evaluation,    Navy 

fif  the   fundff  »«*<<«  avallabio  undgr  ttlig-Jlflm<li TXI   In  PufrUc  U¥  U^ti 
]7^.    M4Q.60Q.OQQ   are   rescinded. ai ,l,^Ill£lL^  J  0  ■  M  f?  ■  M  0  WOB  ffiftde       ■ 

ffY^'i^'^hie  for  tha  sut^arin&_JAgAr CasmnlrnTt^fi  prolwt- 


'.v"-?--* 
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Rescission  F'foposa!  N;:    09?     '9 


n  !"') 


PROPOSED  RESCISSION  OF  BUDGEri  ALTliORm 
Report  Pursuant  to  Section  1 01 2  of  P. L   93  -  :J44 


JUSTIFICATION:  This  appfopriatron  provides  fc  bas-c  ana  app^ec  scie""::  -esearch,  development,  if*'  «'  .:  f-,i.aation 
—  knduding  maintenance  rehab. i^ta'c",  tease  e-:,1  cpe-3'  o-  c!  'ac^^^ '  e<;  a-^  :i  p'juipment,  Tlie  following  amounts  are 
proposed  for  rescission; 

C3  Advanced  Technology  ($15  million)      The  funds  !c  be  'escmded  a  e ! :'  a-^  advanced  video  processor,  wtiicfi 
would  require  significant  fulure  investn-ients  m  deveicp'^ent  a-'d  pioco'e~ieni  not  cu'rent*y  pianned  O'  programmed. 


AcK'anced  Submafme  ASW  Developmem  ($3  million)    FY  1992  fur-ics  '  :■  t''>e  ''z':>e'":. Zt- 

Locaiizatjon  Acoustic  Signal  Pfocessor  weie  appropriated  to  continue  tie.e  cp"  e-''  o'  a  s,s;t 


Ciassrficat)on,  and 
•or  which  $9  million 


was  provided  m  prior  years    Prior  year  funding  is  m.ore  tfia-^  adequa'p  to  co.er  oe.*-  , p-nent  requi-e-f"  ■'-   ft   :  the 

FY  1992  funding  can  be  rescinded 

P-3  Modemcalion,  $41  5  mJliion  was  to  ha.'e  initiated  devein'pn^e-';  c'  a  '''ev*  e-'^^^  --e  Uj<  [-  e  >■■  ■  3C  Orion 
Antisubmarine  warfare  patrol  aircraft    Incorporaton  of  new  engmes  into  p-  3  arcah  *,;  -ec     •:'  s  p-i'ficant  future 
Investments  in  development  and  procurement  that  are  not  current^  pia-'p;-!  c  p' ,:'a-  '•  <:-;* 

Marine  Corps  Assault  Veh.cle,  $19  1  million  was  appropriated  tc  funne'  deveicp-en*  of  r  e  ,  /- ,  ■  " , '  r"   ^'am. 

This  program  has  been  terminated    Smce  the  LAV-  105  de-e'Dpne-^-t  pograT.  is  ij-eycvi  i^^^  :>-: ' -:.  .  ,:. 

demonstration  phase,  there  ts  linle  to  t>e  gamed  from  continued  eng:nee'  -'g  cip.t.   ■>-•♦;>"  ,:'  :*  (-  >,„  *  ,     •    '  #.'  tn  there 
is  f>o  intent  to  procure  the  vehicle. 

LAMPS  MK  III  C$4  0  million)    The  appfopnated  funds  can  on'y  t>e  spent  o'^  an  interim  soluton  to  the  SH-60B  ESM.  for 
which  tf>ere  is  a  vigorous  ongoing  comprehensrve  development  prog'ar':  that  will  fully  address  tf>e  SH-60B  ESM 

deficiencies.  The  less  capable,  redundant  prog-am  .-s  proposed  for  (es.::ssion. 


X 


19  92 
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Rescission  Proposal  No.  R92-19 


Suorianm  Ua»f  Cofflmun.cat;om  {$1 0  mm^    f  urKhng  mm  (xo^iMO  on^r  tor  SutxMnne  t«sef  Co'^'""^**^^ 
Adequats  tystems  exis;  for  SotK^a^n*  «>^^r.a.n.ca'jon    Artr^^iai  tm-e  «» potentiai  for  iasef  '^^^^'^^^'j^^f}!^^^ 
VM  d«y«iopfD«nt  productioo  anO  deotoymenf  cxisi  o*  6.jcr  a  sv'ste'T  ts  cKohitMtiv«  and  is  not  inckj<3«J  <n  »>•  ouogw. 
BxiS  »»  hjTids  nipiopnaiad  ar*  pf  opoMKJ  Ux  i«sca*<y> 

VxJusm*  Pr«p«edoe«»  ^2  mimonj-    Inaaasas  Id  fw  irousfia  Preoa'edness  cannot  oa used  aflartivaty 

bacauaa  o<  ar^  absanca  oJ  acKanca  pian.i:--g  cwa;  p->3'a'-  <*q^.<'«''9'^ts  ana-w  O'jTyaar  tunding. 

eSHMATEO  EFFECTS--  f>ia  Ha>Ys  at>a(Ty  to  tuccasstjiiy  «cc:t>i"<pi.fc-'.  Rs  fr.;«Mor.  would  not  iM  affected  tjy  tfw 
fMcssjon  ptopoaM 

OUTLAY  fffECT;  f<n  twusands  o#do6afs): 


1992CKmaYE6'j'^a>9 _ 


0 


^itanges 


•,04 1  623 


7.964,2^3 


ft    19.^^      f»*:,^J       f^  *9-^        Fy  1995        FY  1996       FY  1997 
-77330       -45.960      -10  ge'         -1.82«  -2.390  
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RS2 


Department  of  Defense 

Research,  Development,  Test  and  E>v'aluatior 

Research,  development,  test  and  evaluation,  Air  Force 


Qt   the  funds  pade  available  unde; 

172.  gl27.ioo.QQQ  are  rescinded,  or  vf 

flvftllafele  9?  a  grant  t?  Marwggd  CgUgqe.  pgnnsva^anJa^-^JL^ 

2at?crat;?rY  and   <?t-n?r  ^rfgrts  flg?o?i^tgd  vUh   gege^^li, 

dgvelopinent   and   other   programs   of   ir.aior    irpcrtar.ce   xq   tt.e 
Dgpartnient   of   Defense;    $10.000.000  was  r^ade   availatle   tcv   ^^-e 
ppcjerpUatJop   and  upgrade   of  the   Poker   n al_-£o£.>xgr,„£ana.e^AIl^ 
$19.^00.000  was  Fade   avaUal^Ig  XQ  gEt;at?I;sh   an   iragji_jjLl-££lial^C 
ppocgss^pq  gentey.    co-;ocated  wjth   the  Air  ££Ixe.Jla.u,L„CrU^Al 
Station  apd  the._yaul   Optical   Tracking   Facility;    ar 


vas  Fade  available  jLcp  thg   N^tJQnal    Cent?X-l^i£_llar^iASLl 
Sciences . 
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Rescission  Proposal  No.  R92-20 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  PufSui.'i!  to  SectiO'')  1012  of  P-L  93-344 


AGENCY: 

Departmem  ot  th»  De<ens« 


BUREAU: 

Reseafct^.  D^vetoprnent  Test,  and  Evaluation 

Appfopriabon  tiM  and  •ymbol. 

Resaarcft,  devatopment.  tasi,  ind  avaJuatio^  Ajr  Fofc* 
572^33600  I 


New  tHjdgel  authority $  13.946.434.00Q 

(PL  102-1723 

Other  budgetary  raaourcas..  I  g,S39.000.000 

Total  bodgetary  rasourcea...  $  19,4e$,4?4.00Q 


0MB  kJantificaUon  code 

57-3600-0-1-051   


Grant  program 

[Xj  Yet 


n  NO 


Typa  o<  accour^l  or  fund 

n  No -Yea- 


Amouftt  proposed  for 

reacls»k>n *         1g7.1Q0.0QQ 


Legal  authority  (in  addition  lo  see.  1012): 
I     I       AntkJefioency  Act 

□       Other  


Seo4.30.  1933 
(•Rpiration  dat^ 


Type  o(  budget  authority; 

[xl        Appropriation 
I     ]        Contract  authority 
1     1       Ot^er 


JUSnf  iCAnON    Th.s  appropnatio^  cKov^de*  ^e  Air  Force  wit^  fjna=r,g  *ck  bas^c  and  applied  sc«nttf.c  re^a'Ch^ 
dtJit^ent  test,  andraiuat  a.  ~  ^  .nc,.,a.3  "maintenance  .e'^at.i .at-on  lease,  '^^l^' '''<>' ^^l^'^^^'^'^J'^ 
tJ^  foiiow,ng  fur^ng  «,  excess  .3  r^.  ■e-^.-s  a'.=  :«'.-:■  t»  ^...^t,  anao^  e«9Ctrve*y  expended  durv>g  the  penod  of 

(urtding  «vajlat>iity 

MaTA^ood  College  ($!0  rr.Kicn;    T>'..s  earmaiklOf  unspecified  defense  -  related  research  cannot  contribute 

to  the  Deoamienrs  mtssic-:    The  Oesa--renrs  RDTSc  bulge-  has  app^OK:male<,'  $1 .5  b.li.on  that  w^  be  spent  at 

unrv^sStT^^oneges  .r  FY  ^  992  u^oe^  es...  s.eo  :.-;:.>.  v-e  pocedu^es.  ^.ch  have  proven  to  be  a  reliable 
process  tof  awarding  resea/crf.  jra^is. 

Natwna)  Center  for  Manafactu.T-^g  S:.enc«i.  (S30  million)    A  gra-n?  of  t^.s  .magn^t-jde  would  require  an  e'^ansion  of 
o.«  C«.v,e=-i  orbing  r,ruat-.es  ^  r-,a...lacturino  technology  oeve.op-ent  *'thOirt^  plan  or  ^'^l^^f^l^^^ 
guarantee  •  re^naWe  payback  on  .mestment  or  continuat.':>-  of  a  h.gne.  level  of  effort.  The  Department  s  current 
annual  budgeted  funding  »eve<  recx^e-ts  ar  op';'-- .-  suprxjrtat-e  p-ogra^nn  plan 

Cont'.uous  F*er  Me^  Matru  Co-Dc^s-es  'V-  -^i.on.  an;i  D.ct.e  (m-  Cast  Modehng  ($l  million)  P^^'S'^J' 
increases  to  industrial  Preparedness  .o  s^ppon  ;;,»  r«s«  c>.c.gra--s  cannot  be  used  effectively  because  of  an  absence 
of  advance  planning,  dea'  progra-  ^tK^jre-ents  a^vi  ->  ovtyea-  hjn-rj.ng 

FoOow-ai  Tactcai  Reconnaissance  Svs'e-  :v::.;  -...■on).  These fund,s  are  excess  lo  requirernents  in  ^^^^l 
The  S56  6  r^dton  budgeted  m  FY  ,992  tog*T--  *  -  r.-aiiaWe  prior  year  fund.ng.  .s  adequate  for  planned  prograrr, 

deve^oprT^ent 

triage  information  Processing  Centr  Ma.  '$',5mniion)    Bas..;  Dac^g-ound  analysis  of  m^^n  requirements  and 
p^arv^ng  to.  optrr^um  prograrr  conf,gurauo"  «  '«'.:  -e-;'  r^;>:-«  t^e  *.<  Force  can  proceed  ^^'^'^  fjj^^j^*       . 
Department  s  cunentt,  u.  the  process  o*  «:c>a-3.-3  -6  ;;;o'v;;a:  staio-  a-  tMs  s-te    Pursue  of  this  additonal  task  at 
this  tjme  would  be  dtsoiptrve  and  detiimei'itd;  lo  z^oV'  e*  ..'*> 
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Rescission  Proposal  No   R92-M 


Pokef  Flats  Rocket  Range  ($10  million)    Routine  kjgtstics  planninQ  •nd  the  r^ecesiar-y  »cn«K3ufinQ  of  ov»f».tghi 
personnel  attendant  to  all  facility  upgractes  and  impfovement  projects  must  precede  a&e  of  tnese  fuf>ds    "^'^'i^t  mt> 
no  known  requirements  for  upgrading  this  mnge,  and  such  an  undertaking  cooW  nol  tw  compkMeo  dunng  tfw 
current  period  of  funding  availability 

AD/EXJAM  ($2.1  million)    Funding  for  the  proof- of- principle  testing  of  the  Army-  deve)cx?ed  .ADIEXJAM  systerr. 
would  be  wasteful  because  It  has  t>©en  determined  that  the  AD-'EXjAM  wouic!  be  more  d.sruotve  to  tin  u  S  a.-'^d  :ts 
allies  than  to  a  potental  adversary. 

Joint  Research  and  Development  Project  {$2.5  miBion)    The  joint  protect  between  the  Sacramemo  MijnictpaJ  L'titfty 
Dtstrict  ar>d  the  Saaamento  Air  Logistics  Center  does  r>ot  dtrectty  contribute  to  the  Department  •  mtssiori   Appiicatwe 
statutory  authority  exists  to  cover  DoD-shared  or  fully-funded  cMl  projects,  required  in  support  cf  a  specific  ectr.iry 
which  impact  the  local  communities.  The  Sacramento  project  does  no\  quality  under  tr>e  statuie 

Excimer  Laser  ($15  million)    Development  of  this  technology  does  not  presentiy  satisfy  •  Deparf^ef^i  ?e<juiier^:en! 
nor  is  it  supported  by  outyear  funding. 

ESTIMATED  EFFECTS;  The  Air  Force's  ability  to  accomplish  Its  mission  successtuHy  would  nof  Pe  af  ecled  fcy  tJiis     '- "  ■ 
rescission  proposal 


OLTTLAY  EFFECT:  (in  thousands  of  dollars), 
1992  Outlay  Estimate 


Without 
Rescission 


With 
Rescission 


Oullay  Changes  ^ 

_FY   1992      FY  1993       FY  1994         F-Y1996         friB'X        fY^S^J" 


12,980,974 


12,911.196 


-69.778     -40291 


'11,312 


3  432 
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R92-21 


DepartiE'e-t    - '    Defense 

Research,    Developrse-vr:      Ti-st,    .sni   Evaluation 

Research,    developsent,    test,    ari   ev.n  iuat  ion.    Defense  Agencies 
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1,  T-n^C! 


i  lie: 


Rescisston  Pfcposat  No    R92'    ri 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  PL.  fi3-;M4 


AGENCY: 

Department  of  the  Defense 

New  budget  tulhodfy     ,„        $      ^ -"  u,    » 

BUREAU; 

Research,  Development,  Test,  and  Evaluation 

(P,.t.  102-172) 

Other  budgeta'-y  resources     $         » '•    ^^X   >)C 

Total  budgetary  re&ources      $    i  OT&C'.i'^I.O- 

Appropriation  title  and  symbol 

Researcti,  development,  test,  and  evaiuatton. 
Defense  Agencies 
67Z'3O400 

Amount  proposed  tor 
rescission ^ %         375.900.000 

0MB  identif>catJon  code 

97-0400-0-1-061 

Legal  aut+^Oftty  (in  addition  to  sec    1012); 
1     1        A-'-M-efif  le^'.  ,  A,.:i 
I    1       Other 

Gran!  program 

[X]          Yes                    □     No 

Type  of  account  or  fund 
j 1           Ann^ai 

fxl           M^iti--yea;               Sept  30,  1993 

let^r-a'-o"  date; 
1     i           Ko-^ear 

Ty'pe  of  budget  ejthority: 
Ix  1       Appropriation 

C;v;-t;a:,;  8ur>ority 
Other 

JUSTIFlCATiON.  This  appiopriaticn  ptcvides  fc  bas-:  arxj  apps^ed  'esPd-  -'    ^*'.t-.   :i-  e  ,*.,  ics;,  a,".d  eva.jation  -- 
including  mainlenance,  rehabi'itasicn,  lease  and  cpe'aior  c*  tac   ;.es  a-  :  e  .    .  -  '        'he  following  amounts  are 
proposed  for  rescission  because  tr.e  p'og^a-^s  a^e 


1)    excess  to  requirements,  and  funds  carr'vc!  d€  e*fe-t've';  ext^e"zec  during  the  period  of  funding  availability; 

Joint  Strriulation  (^0  m.i.on, 

Manjfactufing  Technology  i%3Z  '^vi^.on) 

Flexible  Computer  integrated  Mani.'tactunng  ($9  5  million,  of  which  $4  million  is  available  only  as  a  grant 

to  the  insttule  for  Ad-vanced  FtexiDie  Manij1ac:.^fing  Sys'eTis) 
Manufacturing  Engmeeung  Grant  Prograni  ($25  f^ihit*--; 
Manufacturing  Managers  m  the  Classroom  ($5  millton) 
Software  Engineen,ng  Iris'.tute  i'$lO  million) 

25    premature  grven  that  reiated  ongoi'-'g  ef  ods  need  to  co'r.r.i^'e  dPve'-'r-'^e^'  bp'--'e  •^-r^'-.p  efforts  can  effectively  be 
undertaken, 

l.ow-Lww  Frequency  Actrve  Technciog>  ,'$^5  million) 
Airship  development  ($30  rrsiuion) 

3)    no;  cunentiy  required  and  or  not  re;a'ec  to  prograrr^'ed  *ea;xj-"s  systems  requirements; 

Cv'-22  ($15  miii.onj 
UAV  MAVUS  H  Demo  ($20  n^ilhcn) 
UAVtjIt  Rotor  Derr^o  ($15  mii.iO'^) 
MK-VPat-ol  Boat  ($20m>ii!on) 
Multi-Chip  Modules  !$t2  6  million) 


IIIM6 
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Resctsslon  PropoMd  No  R92-21 


4)    hjndingur»pedfi«d«arm«fked«ftc>n3  wnjc^  dooo*  mntrfbuie  tolhe^ 
Untwrst^  Of  T«KSS  (W  mUBofiS 
Nortfteastam  UnivtfKty  ($6  m^ionj 
KanHt  9Mb  ilnivvrstty  ($7.7  miSicKt) 
Urtv«r»«y  of  Wisco*win  {$! -«  mffi.o«T5 
Boaton  Unhwrsity  (S29  mffllon; 
M«<fic«l  Cottag*  o(  Ohio  {S.2  mAboT!; 

Uwi>ianlHa<SoK»CfDawa(tSw«c^  ,  .•  ^  ^-i-    ••: 

OaoroaliilasooUA(M(Siiy(M«'U«>n(  ^v 

Monmouth  Coflaga  ($23  maiofi* 

tWwaraity  o«  St  TJwnas  in  Si  P»jj  iS  «  mffljonj 

Bfttidati  UKkm^  <g  Will  r< 

Na«v  Maxico  Sttla  Uruvafstty  {t3  mflk»n3 

Oragon  Oraduaa  tnstwa  «(i  J  «iMon9 

Vanout  rasaafcti  wrwvwfMy  pfojects  ($-33  <Tn*ti^>'~; 
Texas  Regjooad  tnstftuia-  EnvirD^wwnt*  S*iid*«*  ($5  r\«Jo«) 
InaCfejla  fo<  AiJwtncad  Sci«(x«  and  TscnrKHojy  \  % '  C  m«io'^ 
NSF  Prografn  -SumulatB  Comcwl'tv*  ««**»,' :.,^  (S'C  mlBofT) 


■  f  -  ■, 


t  -■<»./. 


ESTIMATEO  ef  FECTS   Tha  OoO'a  at>i(T>'  to  •«c^D«s4jtu">  ac^->"-:^xls^  »ts  m-ss.o«  would  no!  ba  «ffecle<J  by  lh»  fatdasion 

proooaai. 

OUTLAY  ^fECT    (in  inoysandao*  <*>«*#; 


1»t2  Outlay  €«>mata 


OuBa>  Oana^^. 


Without 
ffaac«a»on 


„._!iii jiiMJ,.,..... JxifM-^  fT,  \m fT  tf»f    fY  ^fy 


».Sd3.Ht 


9,391  ,«'e 


<'«>'  ';.>9 


»^  '  05 


?e,3«3 


-r.i«2 
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iiur 


F92-:? 


Department    of    Defense 

Military   Construction 

Military   construction,    Arcy 


Of  the   funds  made  ^v 
136.    S9.Q50.00Q    are 


2 — ii£-a3jLri3- -i-Ii 1  '.;i-t  ,*.,*,  k„ 
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Rescission  Proposal  No  R92-22 


PROPOSED  RE:.S:MSS!-n  Of   Bl'DGET  AlTmORrfY 
Report  Punuant  to  SectiC  1012  o'  PI 93    344 


AGENCY 

Departmem  o<  tne  0«*g''^g^ 
BUREAU 

H^ilrlafvConsffucDo'' 


ga7.S34.Q00 


H»w  tJiKJyol  •tittiofsty I 

Qtt)m  t>o<JQetafy  retourcM    $  15.000.000 


Appfopriation  titl«  and  symbol 

Wartary  CoostnjctJon.  At^y 
21  a'6  2050 


rota'  budgetary  msources.-.  S         gQ2.&34.090 


A'^iouit  pfopo5«<3  fo< 

rescission  


9.050.000 


0U8  identificatiof)  code 

21-2050-0-1-061^ 


Grant  p<ogram 


Yes 


S      NO 


Typ«  of  account  o^  hjn<3 
[     ]         A-^v.a 
Pk^        Mj*'-  ■■Tea• 
^  .I'  -  *  e  1.' 


Tegai  auihonty  (m  add«tiof>  \o  tec   1012): 
(    }       Antideficiency  Act 
□       Other  


:ei;xrationdate) 


Tf nfi  of  budget  autt\cMity: 

{     ]        C:>-^':a,' a.i*^ority 
{~1        Other 


iH^nF.rArON  -N>  A^y  s'arvtw  r^^--?-^--  3-Ftte«rwi,eoeer,prfr.v:.s>  fu-^aed  and  no  requirement  has ^n 
^^^^U^^-^^lcl-  i^^  ■■  A. '^eaner  tend  acquisition  a- vaM- a  .-dudedsutf. cent  access  roads 
^r;^  ::,:^^:  -.t::  -■  P' :  >:  -  ■  •     -c^s'on  ^  no  K>og.  ....^ed  ^o^  cons.uc^.o.  purposes. 


Prsiect 


f  Y  t9S2  f  Hoa-.ce  a-'d  Accc^u'"  -•-;  0'"  :*.  Fl  tee.  VA 

FY  1992  Access  He  ad  Ya>  -a^-* 


Amoont 
(in  thousa-^ds  o'  dotia's* 

4,6S0 

4.«"0 


I 

ESTIMATED  EFFECTS   The  ^'-■;  s  ao.lrty  to  successJuliy  accomplish  rts fnissio"  w^. .-d  no,  be  a-ec'e-d  by  ih.s 
fe5css.on  p^-opos^ 


D-JTIAV  Ef  PECT    {.-  e^ous^-ds  3'  dDJIars): 
1 992  Outa-j  Es^:_?a!g 


Outjay  C^a^3?L 


^'itnoot 
Resctssion 

857,046 


Resc-ss  :"'i 
655536 


Py  1992      FY11W3       FY  1994        fY  1 995 

-1.810        -3,982  t.a-'  -iA'i 


FY  1996 FY.199r 

-4S3  -'36 


UMI 


Fedbiel  Jtogister  /  Vol.  S7.  bia.  S3  J  Wednesday.  April  1.  1982  /  ^k>fw;^  s 


mm 


P92-23 


Departaent  of  ©efense 

Military  Construction 

Military  constnicstlon.   Navy 

11^.    $X7.4QQ.PgQ  (irft  regcitxi^Kj, 
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K-d.>rai  R»>-.':s'er  /  Vol.  57,  No.  63  /  Wednesday.  Apr!  1.  1Q92  /  Notices 


Rescission  Proposal  No   R92-23 


PS;:.^O.r  r^  RESCISSION  OF  BUDGET  Al-n^ORITY 
Pepo'i  -'i.,'s„ant  lo  Section  ■'  C  ?  of  p  L.  93-344 


AGENCY 


BUREAU 

jM^iita'-_j  Co_nstru<n:_Dn ^ 


Appfopria'ion  tJtie  trxJ  tynbo: 
1726^205 


0M8  tder.ufication  co6e: 

i7-i2';5-G-  1-05'.  


Grant  program: 


[x]     No 


Ne*  tji-dge!  aiithodty. 


S         SSoJSMOO 


Otfiei  budgetary  resources-.  (  lOOtOQO 


To!ai  budgetary  resources...  $         883.959 


000 


Amour*  pfoposed  tor 
re',  C'SSiOn 


17,400.000 


Legal  authority  (m  addition  to  sec   1012); 

[     I       .A.',*_ae:!Cie.ncy  Act 

□       Other  


Type  of  accourn  or  ^Jnd 
□       No-Year 


Sept  30. 1996 
(expiration  date) 


Tyt>«  of  budget  ajthofity 
fxl        A:,vr:t'a'-c-: 
I     I        Contract  authority 
I     I       Otriei 


j'JS"^'F!C i'  -N    A  co-sclida'eci  e'^gineering  insUuction  facility  at  Monterey,  Ca  Dased  on  pro:e;ted  facuity  and 
e-,o-^e^*  -reaces  s  -:  t:^'  spportable  in  view  of  static  or  declining  enrollments  resut  rg  fror^  force  struct  jre 
rec-c  :-s    ^^e  :c*3*  c^^  :e'  *e'  3^  Green  Bank.  WV  that  houses  the  alternate  master  oocy  curren'jy  nneets  opera'  or.ai 
i^eeds  a-d  ::es  r,o;  .ed-  -e  a  -•  s    :  -s.  The  amount  proposed  rescission  is  no  longer  req..  red  fof  cons'uuct.on  pL^poses 


Project 


F,  V  J92  Ve:^  :a'  Engineering  BIdg  ,  Monterey,  CA 
F '  •-■  992  A  t;   :  p-e'ations  Center,  Green  Bank,  WV 


Amount 
(in  thousands  of  dollars) 

12.000 
5,400 


ES'  '.'-""  E-'ECS   '^-^  '■  a/y's  ability  to  successfully  accomplish  its  mission  would  r-c  be  a^ecied  b>  t?-s 

fes:iss  i'  C':;:K;"5a 


C-'-i' 


♦*~. .".  ;C  S  ■"  -^C    "-f 


1592 


■'C'usa 
a.  Bs"male 


dollars): 


Outlay  Changes 


Pesc'ss 


With 
Rescission 

992,841 


FY  1992      FY  1993       FY  1994        FY  1995        FY  1996       FY  1997 
-2,871         -9,135        -3,480  -957  -609  - 1 74 


UMI 


r" 

1 

VfiimttA  flbaflbler  /  Vol.  S7.  Mo.  «3  /  Wednesday.  Apn^  L  tmz  t  M^oes 

11 HM 

R92-24 

-  ' 

Department  of  Defense 

Military  CoastructlMi 

Military  ooMtructiMi^  Aix  Force 

*  '  ■  1 

Qt  the  fands  sade  available  imrt«.r  this  headina   in  Public   ijiw  iflj- 

•    - .,       'i  ■••-•'V  . 

a       ...          .•..<■■•- 

12£^_i6.0D0.OO0   are   reaclndArt. 

^•■•• 

■■•:•.:  .-.rC  •  ;-    ;.»,  •    .    ..;.    .j.  , 

'■i  ■           ■  .-»  ■■■     ■'  .       ..    •. 

t 

•■:.-.■  •;-  •   ...■:.- 

.,.....■>...-..              ..    .                            .:       ..                       ....                                                                           •      ■;■    ^         ^!^ 

;■•>  ■: 

:.  ■ '    •  *  \  '            '.  .    - 

* 

1119: 


Fpdpral  Rpui^r^-  '  '•'-'   s-  V-  ^-^  '  W^Hnesday.  Apr:!  1,  1992  /  Not.cps 


Resc.sston  Pfopcsa)  No   R92-24 


pRr-,PO-rr)  RESCISSION  OFBUDC-i:!  ALTIIORITY 
ursuantto  Section  1C  2  a*  P  L  93-344 


Repo'*  r'i 


^bureau" 


Appfopnation  tjtie  tnd  tymbol: 

5'Z  633CC 


N-w  Dudget  aulhoftty $      ii«5J54^g 

Othe'  bLi'-lgela-Y  resources,    $  25.^*^552 

T    :.!  tuclgetarY  resources., .  $      L5329?M23 


OWB  identfficanon  code 
5?  -  330C  -  0  -  •  -  OS  * 


Grant  progiarri 

U       Yes 


S     No 


Type  cf  accouni  or  fund: 
I     I       Annual 


Amount  pfopcsed  for 

f'JSC^SS'O'^   


6,000.000 


'lshh'  8;.tnon:j  (in  addition  to  sec.  1012}: 
[     I        ArtJde^'Cieicy  Act 

D 


■er 


[X]        Multi-year:  Sept  30. 1996 

(expiration  date) 
□       No-Year 


Type  '^*  bjcaet  authority: 
[Yl        Arp:c'ation 
I     I       Contra:!  ai-thority 
I     I        Other 


nse  requirement  to  renovate  the  Suitland  ParV-^ay  as  a  de'e^se  access  read    Th  s 
17^  C  -ra^  ^c'stf.ct.or,  ^  ~a;e  appropriately  funded  by  the  local  iurisd.ct.c-    A::c--g^   the  a-oor-  proposed  or 


-?  ?ns 


fescss.c   >t  ~  illion)  is  not  required. 
Project 


f  :   ^5i^  A;: 


is  foad.  Andrews  Air  Force  Base.  MD 


A-:;--' 
(inthousa':iofdo"3'S) 


p -,'■',';■ 


t  Air  Force's  ability  to  successfully  accomplish  its  miss 


c  O  -*    O     I     O 


b€  afec'ed  ty  th:s 


resc  ss 

^' 

-►-'■-'' 

OUT-^' 

£-' 

r  2T 

992 

C,.'  c 

■A.ir,oui 

Pesciss 

on 

(in  thousands  of  dollars): 

,  Es!^:a;e 


742  '2'3 


With 
^esc'SSion 

741.943 


Outla:  C^a^ae? 

FY  1995 

-780        -2,580        -1.560  -690 


FY  1992      FY  1993       FY  1994 


^'1 19i6-— .f,XJl?^7 
-2i0  -66 


^ 


UMI 
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11193 


R92-25 


Department  of  Defense 

Military  Construction 

Military  construction,  Defense  Agencies 


Of  th?  fftinas  g?a?  ovailsbl?  under  this  heading  in  Public  Law  102- 
13^.  $48.000.000  are  rescinded. 


11194 


Federal  Re^istrr  ;   v  ■  ■:   5"'.  N'o.  63  /  Wedr.fsda>,  Aprri  1.  1992  /  Notices 


Rescission  Proposal  No  R92-25 


PROPOSED  KtscissK^N'  av  b-,:dgf:t  althority 

Pepon  Pijrsuani  !o  Secnor-  'i  C  •  2  of  P  L 93-- 344 


I  AGENCY: 

i  D«paflm«n>  of  V\e  Defense 

I  BUREAU: 

!  Mi<itarv  Construction 


Appropriation  title  and  tymboi 

Mffitary  c»nstrocton.  Dpf«^is«  Agcoc-es 
972'60600 

I 


0MB  Wentficaton  code 

97-G5OO-O-1-05-    

Grant  progiam 

'  Yes 


New  budget  auttiofiTy $         1212^5,^ 

C>tf>«t  budgetary  rfrsources     $  3,400,000 

Total  budgetary  resources..   $        728,140,000 


Arnounf  proposed  fOr 
(■  e  &c  i  ss  i  o  n ^ 


....$ 


48.000.000 


[X]      NO 


Typ«  of  account  o^  hjnd. 

!  Ar.r>.al 

JUSTlFfCATiON.  T-.e  Ce-.:.3J  Z  s^ it 


St^Pt.  30.1996 
expiration  date) 


e-gai  ijthonty  fm  addition  to  sec,  1012): 
I     I        Ar^uoeficiency  Act 
□       Other 


Tvpe  of  budget  aulhonfy 

I     I       Conrad  awt^or  "y 
□        0:he' 


'  :.er;;ei  a.  Me  J  h.,t:.  lexas.  is  no  te^ge'  required  ^-^  view  of  the  Department's 
^MtatMi  \c  corsoi.C3'e  s.cpr,  cere's    a  ;o.  the  amounts  for  Contingency  Consv.c';::n  and  Unspecrf.ed  M.nor 
Construction  are  excess  'c  'ec-  'e-  e-;s  '.ased  on  historical  execution  experience    Accord.-g^y.  the  amount  proposed 
tor  resc&sjcn  s  no  lo-g'?'  'eq-  ec  ':■  :  c-struction  purposes. 


P^o-e-i 


Contingency  Construction.  Various  loca'ions 

Unspecified  Mrtor  Ccnstructicn 

CentiaJ  DistntxAor  Cer<e'- Phase    :  ««■-:;  River. TX 


(int^oosancs  of  do^'a-sj 

4  OOG 
5CKX) 

39  000 


I 

ESTIMATED  EFFECTS    T>«  DCD's  ability  to  accomplish  its  mission  sur-zf^s'JVf  wo^id  not  be  a*'ecied  t3y  this 
rescission  proposal. 


OUTLAY  EFFECT    (in  thousands  of  do"a^): 
t992  0mtay  Est!'-. ate 


Outlay  Changes 


Without 

pescgsion 

482^0 


W:th 

Rescr^s^c': 

4 ''6  52C 


FY  1992      FY1993       FY  1994        FY  1995        FY  1996 FYJMZ 

-5.760     -16,800      -r..25C         -7.200  -3,360        -1.440 


UMI 


Federal  Register  /  Vol.  57.  No.  63  /  Wednesday.  April  1.  1992  /  N'otices 


R92-26 


.  Departaent  of  Defense 
Military  Construction 
Military  construction,  Army   National  Guard 


1119^ 


Qt  thg  funds  ffa^g  BYflilafel?  vnagr  this  hgfld; 
12^,  $I^.5$5,QQ0  flrg  rgscin«agd. 


L_liIL:, 


1 


111% 


Federal  Register      Vol.  57,  No.  63  /  Wednesday.  Apni  1.  1992  /  Notices 


Rescission  Proposal  No.  R92-26 


PROPOSE  [^F-F  .      ^ 


*  '  AITHORITY 

'  P  i_    93-344 


AGENCY 

Departmen  of  tne  De^e^s^ 

Kew  budget  authofity $         231.n7.CX)0 

('•  ..   1 :? * '':'. 

fMh«f  hudgfttary  resoufces  ,  S 

BUREAU 

Military  Consirjctici 

Appropriation  title  «nc!  symtxii 

Military  construction.  Army  NaliCna'  uv-aiC 
212'62085 

Toiai  tiudjeiiiry  resources    ,  S         231.117.000 

A-TiOun!  ptoposed  for 
:«^r-vs,Qn J           16,565.000 

CM3  KJentrfication  code 

I  ftga   ajthority  (in  addition  to  sec   1012): 

1     1         P'j- •^ae''.c;enc',  Ac'. 
|_         Other 

Grant  program 

n        Yes                   X      No 

Typ«  of  account  or  hjn3 

[x]        Multi-vear:           Seot.  30. 1996 

(expiration  dale) 

r""        No- > ear 

Type  of  budget  a  j'^anty. 
|x  1        Appropriation 

Contra  *  a-,"iority 
Other 

-.  

JUSTlFiCA'  ON    Th«  A—  ,  \  -        i   j  ^a  :1  has  expended  over  $41  million  for  cor«truc1ion  of  facilities  a?  the 
following  &,tes  ove'  tre  tas*  **  :  ,  -as    The  followring  projects  lack  authorization,  r  a.e  a  .e^,  tow  v  o'l*-,   and  are  not 
c'lcai  to  acco'-'::  s^-ng  '^e  A  rny  s  rrussion.  They  are,  therefore,  proposed  for  rescsi.c.a. 


Project  I 

Corribined  Sjpcc^  Ma  "'e-a-: e  ?r : r.  Stockton,  CA 
A/mory  Ma,~'e^-ance  '^•og'a'^'   -s'c  .$  locations,  C A 
l.ndoo'  Pange  Cc^.e-'s  -^s  .a-  c  „s  c  cations,  CA 
Physical  Trajru'^'Recrea*  c.-"  f  a:  .  *.   Ca-p  Dodge,  lA 
Aviation  Suppor- Fac;i.v  Las  C'.-H:es  nm 
Armory.  McConnelisviiie  G*^ 
Training  Si'e  ^aoU\,es   Carr^o  S*-^,  "< 
Add,Ajief  Arrr.ory,  VK;'iCna.  rx 

I 


(inthousancs  ot  ao.;ars) 

1.613 
600 

2,172 

9€0 
"  CU 
4  663 
S.?38 

399 


ESTIMATED  EF'EC'S 
rescission  propcsa; 


•-.(3  A  : 


s  =,:i!ity  to  accomplish  its  mission  successfully 


:',  Pe  a^ec'ed  fcy  tTus 


OtniAY  EFFEC^    ':r:  T:  ^a.-^ds  of  dollars): 
1992  0*j**a/  Es'-a'e 


Outlay  Cha'ces 


W.tnoul 
Rescissicn 

234757 


With 
Rescission 


FY  1992     FY  1993      FY  1994        fYi99; 
-1,193       -7,587         -5,301  i  ^S 


Jf_i_199€ F^_19iZ 

-58G  -248 


UMI 


Federal  Resbter  /  Vol.  S7.  iUo.  €3  f  Wednesday,  Aprii  L  199Z  f  IWUce;- 


lll«7 


R92-27 


Oep«rtJient  of  l>ef«ns« 

Military  Construct  ton 

MilitarY  corwrtruction,    Mr  Hatloaal   Guard 


11198 


Federal  Re-i.ipr  /  Vol.  57.  No.  63  /  W  >'.inpsd.iv.  April  1.1993  /  Notices 


Rescission  Proposal  No  R92-27 


PROPOSt  D  Rr  SCISSION  OF  B'J DGET  AUTHORITY 
I        Repon  Fo's.jan!  to  Section  1012  of  P. L  93-344 


AGENCY. 

Departmefil  of  t^e  Oe^r^se^ 


BUREAU. 

Military  Construction 


Appropriation  title  and  •ymboi 

Military  constrjctjor,  A.-r  Natora;  G'.a  -' 
572S3a30  I 


0MB  identification  code 

57-3S3G-0-1-05' 

Grant  program 

*  9S 


[x]     No 


New  budget  authority $  212,566^000 

/p  ._   ■»  Q2  -  1 72) 

Othet  budgetary  resources..  $  

Iota)  budgetary  resources...  $  217,566,000 


Amount  proposed  for 

rescission 


306.000 


Lega;  autfionty  (in  addition  to  sec.  1012): 
(     I        Ar.'.ideficiency  Act 


Type  of  account  or  fund. 
□  Anr„al 


fx]       Muttj-year:  Sect.  30. 1996 

(expiration  date) 


Type  of  budget  autlnonty; 
fxl        Appropriat^oa 

I     I        Co.'-Tact  a^thc?'-y 


jUSr.F  r  A'  CN    In  light  c'  -e  current  favorable  bidding  climate,  sutficieni  t.-c.-g  .s  ava.:at:e  m  the  current  and  p;  o( 
year  prog-a-s  'o  ^rc;  ccs'  TCjeases  ;ha1  may  occur  related  to  previously  approved  prc;ects    Accordingly,  the  amount 
propcse^3  'z'  'es:  ss  c-  "a.^  t-^j'"   ;e fied  as  nolonger  required  for  consUuct.cn  purposes. 


p-:  ecl 


c A 3' : e  -a  -  js  Locations 


Ar-C'^^1 


Pep''C3'3"" "^  'g 

EST  MA^ED  £► 'EC'S.  T,-,e  Na:  onal  Guard's  ability  to  accomplish  its  mission  Suc:ess'u:  y  AC^d  no!  be  atfected  by  th  s 
rescissory  prcpcsa' 


OU"^'_A''  E'^FEC    ;'.-'  roasancs  of  aollars): 

1992  Ou-'^ay  Estmale _ 


Oui;a. 


Without 
Pesc'ssion 

1 72.224 


With 
ResciSSiOn 

1  "2200 


FY  1992      FY  1993       FY  1994         FY  199  5 FV  1996 FY  JL  9S7 

-24  -190  SS  -2'  -7  -4 


UMI 


•-•-■■•:■■    •■-'    .   F«4Mi  tapster  /  Vol  *7.  W». «  /  Wed^isilay,  fk^i  L  1««  f  AloUoes 

Ills*  r 

.  fi  •  .'                                                              •                          R92-28 

Departaent  of  Defense 

Military  Constjructixm 

Military  coAstruction,   IU:iiqr  jtesarve                                    .,*»• 

■ 

Of  the  fuiids  n|i4^  available  under  this  tieadino  in  Public  Law  il?2'' 

:;  v*tr~;,. 

136.  S2,7^?,0g<?  ftre  rfiffsin4e4-    -     r                                                     ■•. iiii- 

■       ,.                    .     .,.                                                                                 -■  —  ■  ^^  .  r  /;•'•.!     . 

' 

■      '-»      vv   •-..■!■■{  : 

- 

,     •.'^..^■:^l-:*    ■-:;.:    ..       ,.,,.,.,.                                                      ,.                              ,.:..-.... 

.:";*'':';•;■•■;                    .■  .      .      ,                                                                       [ 

V  •"■•••'■-<-■  ■                              :        .  .       .                              ;      • 

/r    -. 

-                                             '                                                                      V 

/ 
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Federal  Register  '  Vol.  57.  No.  63  /  Wednesday.  .\pr,!  1.  1992  /  Notices 


Rescission  Proposal  No  R92-28 


PROPOSED  RES/:S,>:'-;S  Ot  BUDGET  AUn-JORITY 
Reporl  Pu-Sw;ant  to  Seciio,-:  1012  of  P  L..  93-344 


AGENCY 

Departmem  of  t^«  Defense 

BUREAU: 

Milrtary  Constrjcton _ 

Appropiiabon  title  and  symbol: 


Miiitary  cortstR.'Ctjon  Aj— ■■  ^  Rese-ve 
212'62C'88 

I 


0M8  KlenWication  code 

21-2C86-0-1-051_ .^ 


Grant  proflram: 

LJ       "^ss 


New  budget  authority  $         110.389,000 

Other  budgetary  resources  .  $       

Total  budgetary  resources...  $         110,389.000 


Amount  proposed  for 

rescission 


2,749,000 


S      No 


Type  of  account  or  fund 


[X]        Mutti-,ea;  Sept.  30.  1996 

(expiration  date) 

I     I        No->ear 


Legal  aut^o^ty  (in  addition  to  sec.  1012): 

I     I        A."Udeficiencv  Act 


Tvp«  of  budget  authonty; 
in        Apr-:p'ation 
I     I        Contrac  a^irority 
I     I        Otrter 


j>^S-;nrA-ON    --e  $7.3  mimon  maintenance  facility  included  in  the  FY  -992  p-oj-a-  ^as  s^ed  to  accommoda.e 
pianned  -ese^.e  tia^.-g  reauirements  for  the  next  20  years;  therefore,  the  ^'ase  u  p'0;ect  -$2  749  n,!ion)  «^' 
^!L7ec    A-r.-d  r-  ,  '-  a-  Dunt  proposedfor  rescission  has  been  identrfied  b,  -0  ic-ge^  -qu.ed  for  construction 


reQu 

purposes  , 

Project 

I 

Ma  rte-ance  ^^ac'y   ^'-ase  10.  Toledo  ARC.  OH 


Amount 
(in  thousands  of  doliars) 


74  9 


ES"^M,A"^D  EFPECS    T*-e  A"~  ,"s  ab'" 
rescission  prcpcsai 

OOTl^^  EFFECT'    -n  tho-sa'-ds  of  dollars): 

1992  Outlay  Est;'T'3 •  e  _ _ 


a-complish  its  mission  suc 


-■ot  b€  affected  by  this 


Outlay  Changes 


Wrtr.oui 
Resciss.cn 

8-8^5 


Res;  ss  r  n 

874i4 


FY  1992      FY  1993       FY  1994  ^^ FY  1995        FY '996 F YJ 99 7 

-371         -1.553  -4;2  -192  -124  -36 


UMI 
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R92-29 


11201 


Department  of   Defense 

Military  Construction 

Military  construction,    Naval   Reserve 


Qt  thg  funds  made  availflteXe  under  this  heading  in  FMblicJAM-Xai: 
X3$.  $3$.PQP.QQ0  are  rescinded- 


11202 


I 
Fe<i«ral  Register     Vol.  57.  No.  63  /  Wednesddv.  Apni  1.  1992  /  Notices 


PROPOSt  I    Kf 


Rescission  Proposal  No.  R92-29 

%      f   I      :    .:  T  AUTHORITY 

-.A'   ,.r    r  -2  Of  P.L  93-344      ,  ,      • 


AGENCY: 

Departrr.em  of  tr-e  Deier.se 

Nf^w  hddQftt  authority $           69,900.000 

0<h«»'  hiidgfltary  resoufCBt.,  $ 

BUREAU; 

Wililarv  Conslnjciicn 

Appropriation  t)1l«  and  •yrnt>oi 

M.lrtary  cxmstrjcttcn,  Na^-al  Reserve 
172'61235 

Jni^:  h(nl3«!flry  resources...  $           59,900.000 

A-mcan'  proposed  lor 
rfmriftsion             t            36,000.000 

0MB  kjentjfication  code 

17-1235-0-1-C51 

Legal  suthonty  (in  addition  to  tec.  1012): 

1     1        Ar'jdeficsency  Act 
Oiner 

Grant  program 

!     1          Yes         1        [X      No 

Type  o(  acccunl  or  fund 

i     i           ^^'-^-^ 

X            W.-,   a             Sept.  30. 1996 

•expiration  date) 

Type  of  budge*  authority. 
[X]          Apc;rcpriat^cn 

1 1         Ccntrac!  Suf^cnt-y 

O'-er 

JUSTlFiCA^CS    T':e  Deca^'^ei'  c'  Ce'e--?  :*  "s  not  require  as  extensive  an  fnfrasv^ctjfe  as  was  earlier  enusio  -ed. 
Existirvg  factii'^es  are  adequa*e  fa  re  Na.\  Pe'-"'.'es  to  support  requirements    The  c-0;ec{s  shown  tselow  lack 
auThoruatxDP  and,  ff'ere*':.'e  are  C':jr<::sea{or  rescission. 


P'C-ec 


Maintenance  Hangar  Me'^c'^s  Na.a'  *>  '  S*3';on,  TN 

C-130  Sc'ppcr!  Fac;:%es,  Manrsr:.-',3   -%'. 


A.'-iO'jnt 
(:r  !ncusar<ls  of  dc'larsj 

1 C  900 
25  100 


ESTiH^ATED  EFFECTS    The  Ha\-y  s  at:    %  ;::  accomptish  its  mission  successfu'ly  wojid  not  be  affected  by  tfiis 
rescission  proposal. 


OUTLAY  EFFECT    Cn  thousands  o' doUars): 
1992  Outiay  Estirna- e 

W>thOu1  /^:th 

Rescission  Resc-ss.on 


Outlay  Changes 


59.2S5 


S4  2 


FY  1992      FY  1993       FY  1994 FY  1995        FY  1996       FY  1997 

-6,040      -19.440        -■'920         -2,160  -900  -360 


UMI 
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R92-30 


Department  of  Health  and  Human  Services 

Health  Resources  and  Services  AdBsinistrat  ion 

Health  resources  and  services 


11203 


01  the  funds  mad?  flvflUflble  tinder  this  heading  in  Pm?lk,.L&xjL£2: 
X7Q.  $25.000.00?  flrg  rfP^in'Iftd. 


11204 


Federal  Register 


Wfdr:  •sday,  April  1.  1992  /  Notices 


Pescission  Proposal  No.  R92-30 


PROPOSED  RF:sr!SS!ON'  OF  BITXIET  AUTHORITY 
Repor  Puraja/it  ta  SectiOfl  1C12  oJ  P.L  93-344 


AGENCY: 

Departmefit  o*  HeaW^  ard  Human  Se'^^-ices 


BUREAU; 

Heafth  Rescxrces  and  Se^vces  Ac'^^nistration 


Appropriatjori  trtia  and  tymbol 
HeaVi  resources  and  se^/ces 
752C3S:: 


0MB  KJentification  code 

75-C350-0- 1  -55'      

Grant  program: 


Yes 


n  No 


Type  o!  account  or  f^- 


«J    .:    „  rU 


I       I        Multi-year 

!  No— Veai' 


(expiration  date) 


N*m  tXidget  Biithority... $  2,353^2,000 

Ot^er  budgetary  resources.,  $        96.891,000 
loiaJ  Pudgetary  resources...  $  2.450.153.000 


Amouni  proposed  for 
rescission 


25.000,000 


1  5:;at  auf^ont^  {in  addrtson  to  sec.  1012): 

I     I        ,A."  *  Oe  '"c  i€  nc  y  Act 

D     --'  — 


'vpe  o*  budget  auihonty 

\Xj        Ap:-.'op.'ia*>Dr; 

□        Other 


JtS^'F  CA'  0'<    '^^s  act'-ca;  :.r  »„■  as  rr.t  .^lealth  Resoorce--  -..-   '  '^*-  ?.""  $«'»ices  caiegc^cai  proo'^ams  including 
tne  MaieT-a,  a^c  C'^.i'd  s-tea-"-  c  c«:«  g-ant.  After  over  two  deca :>      '  -f-3*r',a  s^;ppor!,  the  aggrega!e  storage  o« 
^■€a•^  pfc'essoria's  pe^ce-.e.;  r  •'•e  '  ^60's,  wfien  ttiese  subsidies  w'-t-  r-  ated,  has  abated    Funding  to  help 
st-^d€-ts  ?-a."i:6  the  -  fa  -  ^5  r  *'r  ^?  itfi  professions  will  continue  :-  oe  a.a.,anie  through  other  sources,  inctuding 
Medcare  ■^:ec;ca  ea..ca'  or  oa  .-^e-'-i:  health  professionals  grants  and  ■ca'-  s  for  disadvantaged  students,  and 
guararree::  ^ca-'s  a"  i  r*"?'  s'-ae-r  as s, stance  through  tfie  Department  of  Education    This  rescission  proposal  is 
berg  req^-estei  C't-c.a-^s^  ...'ta'-gt-'^-j  .health  professions  curriculum  assistance  grafts  are  no  longe-'-  essential. 

ES'iM.A^;  Pw'jG"-am  E'-  E  C     L':  a  priority  programs  providing  health  proless.or:s  curncaiuT:  assistance  thai  is 
rot  ta'qe'e.:  !;;■  d-sacr-ar'aae::  st rx'ts  will  be  reduced. 


OJT^AVE''EC 

19^20 

W^hout 
Resc:ss-or 

2.103.393 


(r''  r:cxjSarxJi  at  dollars): 

av  Es''~-'S'e 


Outlay  Changes 


2,09  *  ,393 


FY  1992  FY  1993  FY  1994   FY  1995   FY  1996 FY  1997 

-12,000   -9.100   -2,730    -8i9     -351     


UMI 
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1                                                                                                                                                         R92-31 

^                                      Department   of  Housing  and  Urban  Development 

Housing   Programs 

\                                                           Flexible  subsidy   fund 

; 

\            Qf  the  funds  made  available  under  this  he3dirxg„,.,.lli.^rjikll£.,.-U>l 1^.m r: 

139.    S25.ooo.ooo  are  rescinded. 

i 

> 

>  - 
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Federal  Kevji^'f-  '  Vol.  57.  No.  63  /  Wednesday.  Ap-.':  1   1992  /  Notices 


Rescission  Proposal  No.  R92-31 


PROPOSfZD  RLS    \ss     -n  of    B     [/^.F  T  AUTHORITY 

Report  Pu'Si,ja;  -  i-  S^   •  ./f^  1     V  C  P,L.  93-344 


AGENCY 


Departmer^  o<  Housing  and  Urt)an  Devetopment 


BUREAU 

Housing  Prjg^'^s 


Appfopnatjon  trtle  and  symtx)! 
FtexJbie  subsid-y  ^jnd 
86X4044 


0MB  icJentificaiion  code. 

66-4044-0-1 -e-':4 


Grant  prog  ran 


Yes 


(3     No 


New  bodget  authorrty $     50,000.000 

yther  budgesary-  resources..  $   208.273.466 
Total  bi;dge!ary  resources...  S   258,273.466 


A."TOun!  proposed  for 

feir:''<iS.on 


.$      25.000,000 


Tegas  autnonry  (m  addition  to  sec,  1012): 

I     I        A.-^'^ -deficiency  Act 

□       Other  


Type  of  account  or  fund 
Multi-year 


IZ 


(expiration  date) 


Type  of  budget  authority: 

Hn        Approp'-.a-ar- 

I     I        Cc'-'-ac*  authority 


j^jS^f  :CA':c\    ^:s  ^;:c''--^s  >'  ^.ndsthe  Flexible  Subsidy  Fund  program,  formerly  the  TrojDied  Projects 
Ooe-r.r  ^  S_: :  :• ,  -•:  g-a--'  *t^c'  assists  financially  troubled  subsidized  projects  under  cer.am  FH.A  authorrties   Th;e 
sues  d^s  a-5  rte-  3v=  •-:  p'^.e-'  pc-?ntial  losses  to  the  FHAfund  resulting  from  project  insofvency  and  to  preser^-e 
these  pxcects  as  a  .ace  sDv,':e  of  housing  for  low-  and  moderate-incore  te-i-'s   "n-:s  res.ciss;on  proposal 
wo..  J  -C'C.ce  ^'d-g',:-  ''e  -k;'  ble  Subsidy  Fund  by  $25  million  with  the  erp^e :•  3"  on  that  a  certa.n  number  of 
t-oJc  5i  ?'c  ^'-rs  a:-.  -  -<.:-  Ki  -'  sen/ed  in  1993  under  the  new  RESTORE  voz-y-  v.*'c^  v^  :•  otfe'  a  wider  atay  of 
ass.s-T-ce  ra-  s  a.s  a'  t  ""c^,  3  h  the  Flexible  Subsidy  program,  which  RESJC-E  vs  :  ^?c  3:e. 

ES^VAi:  -=:  ::=-"  '-"?CT:   The  effect  of  this  rescission  would  be  minimal.  sr:e  tre  prog-a-n  level  a*te-  the 
rssc  ssx>-  ^;^  z  :>?  a  "  c r  'a  }    and-a-haif  times  above  the  level  of  1991. 


Gu"n-iY 


.sa-TCi  of  dollars): 


;'-•*  3,  estimate 


Outlay  Changes 


Without 

Besc  ss.y 

36,425 


With 
Rescission 

■  '■  ,4_5 


FY  1992  FY  1993  FY  1994   FY  1995   FY  ^  ?95 f Y  195Z 


-25.000 


UMI 


Federal  Register  /  Vol  5:^.  No^  63  '  Wrdnesddv   Apni  1,  ^9<U  I  Nc' 


112f 


K92-3  2 


Departnent  of  the  Interior 

Bureau  of  Indian  Affaire 

Operation  of  Indian  programs 


Of  the  funds  made  available  under  this  hg9diiig_ln-XLl.,-.^-iJw. 

Jit  Im    iW   A   nil    y  Tr  iiiJ*i    T    ■    T    '    w  V  Tir        V%  ^.  ^^        ^  ^r  me  ^r  ^fc-m..!  jM..^r  tm 


112C'8 


Federai  Kes'.^'-r  /  Vol.  57,  No.  63  /  Wednesday,  Apn!  1.  1992  /  Notices 


PROFOSr'!,,,)  R^:<r]SS]<j 


Rescission  Proposal  No  R92-32 

N  C-F  B' ;  1X5 ET  AUTHORITY 
ez-'or  1012  0!  P.L  93-344 


AGESCf. 

Depa-^^ern  of  t^e  intp'^.jf 


BUREAU: 


Apprspnauon  titJ«  and  symboi 
Op9'aiion  of  Indian  Pt^grafri? 
U221X  I 


0MB  idontification  co-cJe: 
14-21X-0-1-999 


Gra*".!  program: 


Yes 


D      No 


Ne*  budget  authority $  903,854.000 

(P.L  102-154} 

Other  budgetary  resources..  S  1,211,000 

Tcta;  bv6gexa'y  resources.-.  $  gOS,, 065.000 


Amount  proposed  for 
re  w, ;  ss !  or $        5,B80,000 


Legal  authonry  (in  addition  to  sec.  1012); 
I     I       Antideficiency  Act 

D        C'-  e'  


Type  of  accocint  or  fund: 

_X  A.'-,,  3 


(expMration  date) 


Type  of  budget  authority: 

fxl       Appropr.atjon 

I     I       C.orfac!  autho'^y 


j^-'-r  ;a-  :_.,    --  s  a:::.'c:>-,!*:on  fundsttie  operation  of  Indian  Progrars   -^s  rescission  proposal  is  being 
re'qUs'-i  •-  :omp(emer'  -  £  '  ■  1993  budget.    The  budget  does  not  include  ar,  ^u^d -g  for  Bureau  of  ind:an 
A«a  's  B  -  a^--^icD'T.9-  a-a-s  to  Indian  businesses.  These  grants  have  Irttie  o^  no  documented  record  of  success 
ar-  '^Zz  :-^':-..,e  .'  -5  ':r>.ry  reliance  00  the  BIA  for  assistance  to  Indian  businesses   The  Ad:T..nistr3:.Dn  places 
r-.,-  :  f-a-e-  e-rra^s  :'■  P'omotlng  commercial  lending  to  tribes  and  individ„3  s  sr,  cde-  to  sr^^.  from  reliance  on 
re''pe:e-a.  Crve-^-e"  •_  -eliance  on  the  private  sector,  which  provides  the  or  j  ,:aD;e  long-ternn  source  of  funds 


zrz  etcje"  sa  :■'  a.. 


%  atioo's  r>ew  businesses. 


ES'V-"T3  =^DG=iA'.'  E--e:  '     "'  :-s  and  individual  Indians  can  rely  o.-  d  rect  a-d  guaranteed  leans  provided 
t    re  f=  A  'cr  ;a~:^-a  to  s-cx  -  cx.s  •  -lis  enterprises.    Approximately  $72  million  in  (cans  or  loan  comrnc-ents  is 
ava.aoe  o^'-g  -v  1 552    A-  3s^  s:  -nmon  in  Community  and  Economic  Deve'cp-en-  G'ar':ts  is  a!so  ava.aDie  from 
f-e  B.A  :o  s;.::c>c'r  t>..siPess  'de.'eioc-'^ent  projects. 


OlTLA'E' 

-EC 

(T  f-^oijsa 

1  :)■;  2  C" 

_■*  ■  3 , 

r  - 

r''-3'-e 

V.'SOC^. 

'■/.  n'- 

Pesc  ss  :ir 

Res:-r„c 

1  195  '40 

1,^9:,  :■ 

c  dollars): 


Outlay  Changes 


FY  1992      FY  1993      FY  1954 
-4.116       -1.764        -~- 


^i  199= 


Pyi995       Pi' 1997 


UMI 


Federal  Register  /  V 


Ul,    D/ 


No,  b3  /  VVednesd.iv,  Ai 


Notices 


R92-3  3 


Department  of  Transportation 

Federal  Railroad  Administration 

Local  rail  freight  assistance 


11209 


Qf  the  funds  wade  available  under  this  heading  in J^^hlls l&v^lLl- 

143.  S9. 880. OOP  are  rescinded. 
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Federal  K*>^^^^t  /  Vol.  57.  No.  63  /  Wednesday.  Apni  1.  1992/  Notices 


I 


Rescission  Proposal  No.  R92-33 


PRO^(i>'  I'  RESCISSION  OF  BLTKlFrr  AUTHORITY 

f<£.  X  ^'  >■      .•    ).;■■'  '0  S--'^'  ">'"  '- '2  o(  P.L.  93-344 


AGENCY 


11,500,000 


BUREAU; 

Federai  Ra  ;ro-?d  Ad'^trst-a  cr 


Appropriatjon  title  and  gymbcl 

Locai  '■aii  tretiiM  asssstar^ce 


OWB  ider.tjficaicn  code;.- 


^.:»w  bvdgot  aijthortty. $ 

(F ■:,^-i4.;; 

Otner  budgetary  resources..  $  LMJ.-555 

Tea!  b^jd^c'giry  resources...  $  llJiLLOQO 


Amouri  proposed  for 

resc'^'%=or\ 


9.880,000 


-  a:: 


Grart  program: 


□      No 


Type  of  account  or  ^J'Id: 
[ ■         .A-or.,,,-*; 

X  '        No-Year 


(expiration  date) 


Legal  aut'-ionty  ^n  addition  to  sec.  1012): 
I     I        Ar*  3t-'"tC'ency.A:i     ' 
D        ^-'er 


Type  of  b^;^gf-;  aut^ofity: 

[X]        A.::: 'OP-:  at  DO 

□        C-r 


.  3-r  rA-'>,    ^  -  a '  ^- on  funds  the  Local  Rail  Freight  Assistance  prograni,  w-ch  was  inn;ated  in  1973  ic 

provice  frarc.a.  se^.-ce't:  ^r*  density  lines.  Partial  deregulation  achieved  by  the  Stagge-s  Ra.'  Act  oM  930  has 
c-^n  •ve^'-^r:i-.s.rr  a- :.^e  abandonment  o(  light  density  rail  lines  th a*  ^  as  prevalent  during  ihe  industry  s     _ 
t^:,, ..:  ,  ,, ...  /r :  s  .3  no  longer  a  problem.  Therefore,  there  is  nc  need  'o-  Pe>3'a'  asastance  m  preserving 
;:^^,  ;,;,;/  .res"  ^e  -esc  3s;on  proposal  is  being  requested  because  t-o  p-:o'2-  ^as  •^j- .ed  the  purpose  for 


FY  ',9?2 


199 2  CV* . a 2  F a ' -^ 


Only  States  that  have  already  received  letters  o!  cafr.rr..tme,',t  wo.  d  rece  ve  graits  m 

::.j<ia^«''<;  o*  dollars): 

Outlay  Changes _ _ ^ _ - 


Pescss^oT: 


Resctsson 


FY  1992      FY  1993       FY  1994   _fVi995 F^?96._^nr:i§iZ 

-3.952       -3.952        -1.976  


(PR  r)r.r  q:--431  Filed  3-31-92;  8:45  am) 

BILLING  CC-CE   3MO-01-C 


UMI 


Wednesday 
April  1.  1992 


Part 


Department  of  the 
Interior 

Call  for  Information  and  Nominations  and 
Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement:  Notice 


1. 


Hotlo*  of  Inter. t 


UKITED  STATES 

DSPXSTKENT  0?  THE  IKTERIOH 

HIKBRALfl  HAHAGBKBUT  SERVICE 

Xlasks  OCS   Region 

Bt.    Goorg*  Ba«in 
Laas«   Sela   153 

for    Ir.fcraatioa   ana  Nominations 

ar,3 
t?    Frapara   an  Envlroaaaatal    Impact   Statement 


pi^rposa  of   Request   for   Interaat  and  Call   for  larprfffttiQn   flPiS 


CM.L  lOKJiMQn'AlIQKJbfmjlQmShTimS 


On  December  17,  1991,  tre  M.nera 
published  a  Federal  p^eai^lej;  Not 
alternatives  to  the  Proposed  Co- 
Shelf  (OCS)  Natural  Gas  and  Oil 
1992-1997.   One  of  those  new  alt 
lower  potential  Alaska  planning 
Basin,  St.  Matthew-Hall,  Hope  Ba 
considered  in  the  proposed  5-Yea 
1997)  to  two  planning  areas,  the 
Basin,  for  leasing  consideration 
under  this  alternative,  would  be 
respectively.   The  closing  date 
Register  Notice  was  January  31, 
evaluated  and  the  decision  on  th 
with  the  Department  of  the  Inter 
Comprehensive  Program  in  the  Spr 
however,  in  order  to  plan  for  a 
being  initiated  at  this  tine  for 


^e  m  4  b  Days,) 

Is  Management  Service  (MMS) 
ice  req-jesting  coniments  on  rev 
prehensive  Outer  Continental 
PesQLrce  Management  Prograns  for 
ernatives  was  to  narrow  the  five 
areas  fNorton  Basin,  Navarin 
sin,  and  St.  George)  being 
r  Comprehensive  Program  (1092- 

St.  George  Basin  and  the  Hope 
Sales  in  these  two  areas, 

proposed  for  1994  and  1597, 
for  comsients  on  that  Feder?  I 
1992.   The  comments  are  being 
e  alternatives  will  be  announced 
ior's  Proposed  Final 
inq  of  1992.   In  the  interim, 
1994  sale,  the  pre-sale  steps  are 

the  St.  George  Planning  Area. 


The  f-^ciu 

process 

opportu 

lease  s 

process 

leasing 

Other  1 

to  prov 

biologi 

potenti 

potent! 

Plannin' 


To  keep  all  program  options  open  and  have  enough  tire  to  carry 
out  the  necessary  steps  to  make  it  possible  to  plan  for  a  sale  i' 
the  St.  George  Sasm  in  1994,  it  was  decided  to  combine  the 
Reejuest  for  Interest  and  Comments  (PFIC)  step  and  the  Call  for 
Information  and  Nominations  (Call)  step.   An  earlier  step 
involving  public  input,  the  Information  Base  Review  (IBRj  step 
was  completed  in  February  1992  and,  on  the  basis  of  that 
information,  the  determination  was  made  that  there  was  sufficier,- 
information  to  proceed  with  t.'-ie  Call  for  Nominations  and  Comir.ent: 
for  St.  George  Basin  Sale  153.   If  a  different  option  presented 
in  the  5-year  program  is  selected  by  the  Secretary,  tnen  the 
prelease  process  for  the  proposed  sale  will  be  adjusted  to  fit 
that  selected  option 


'is  an  impo 

and  provide 

nity  to  voic 

ale.   The  oi 

by  providin 

and  explori 

nterested  an 

ide  comments 

cal,  archaeo 

al  conflicts 

al  leasing  a 

g  Area. 


rtant  part  of  our  planning  and  consultat 
s  industry  and  other  interested  parties 
e  their  interest  and  comments  on  the  pro 
1  and  gas  industry  is  asked  to  assist  m 
g  up-to-date  information  on  its  interest 
ng  within  the  St.  George  Basin  Planning 
d  potentially  affected  parties  are  also 

about  particular  geologic,  environmenta 
logical,  or  socioeconomic  conditions, 
,  and  other  information  that  might  bear 
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Deacription  of  Are* 

The  area  of  this  RFIC  and  Call  is  located  offshore  the  State  ol 
Alaska  north  of  the  Aleutian  Island  chain  in  the  Bering  Sea  (See 
page-sized  map  at  the  end  of  this  Notice).   The  RFIC  and  Call 
area  extends  offshore  from  around  15  miles  to  approximately  130 
miles,  in  water  depths  from  around  75  meters  to  2,000  meters. 
The  area  available  for  nominations  and  comjnents  consists  of 
approximately  2,149  blocks  (about  12  million  acres).   Respondents 
may  nominate  and  are  asked  to  comment  on  any  acreage  within  the 
entire  RFIC  and  Call  area.   A  large  scale  map  of  the  St.  George 
Basin  Planning  Area  (hereinafter  referred  to  as  the  Call  map) 
showing  boundaries  of  the  area  on  a  block-by-block  basis  and  a 
complete  list  of  Official  Protraction  Diagrams  (OPD's)  are 
available  from  the  Records  Manager,  Alaska  OCS  Region,  Minerals 
Management  Service,  949  E.  36th  Avenue,  Room  502,  Anchorage, 
Alaska  99508-4302,  telephone  (907)  271-6621.   The  OPD's  may  be 
purchased  from  the  Records  Manager  for  S2.00  each. 
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Respondents  should  note  that  t!-.e  State  of  Alaska  has  requested  a 
30-mile  buffer  in  the  area  around  the  Prifcilof  Islands.   If  the 
alternative  is  selected  in  the  next  5-Year  Proqraa,  those  blocks 
would  be  deferred  to  a  future  S-Year  Prograri. 

Current  editions  of  the  listed  CPD's  are  tasei  cr.  the  North 
American  Datum  of  1927.   Prior  to  the  issuance  of  any  Proposed 
Notice  of  Sale,  new  editions  of  all  the  listed  OPD's  would  be 
prepared  based  on  the  North  American  Datum  "of  1983. 

:  -  3 1  nifftiPBg  9n  E7IC  Bn'JJLaLll 

Respondents  are  req^jested  to  noainate  blocks  within  the  Call  area 
that  they  would  like  considered  for  inclusion  in  proposed  OCS 
Lease  Sale  153.   Nominations  irust  be  depicted  on  the  Call  map  by 
outlining  the  area(s)  of  interest  along  block  lines.   Respondents 
are  asked  to  submit  a  list  of  whole  and  partial  blocks  nominated 
(by  OPD  designations)  to  facilitate  correct  interpretation  of 
their  nominations  on  the  Call  map.   Although  the  identities  of 
those  submitting  nominations  become  a  matter  of  public  record, 
the  individual  nominations  are  deemed  to  be  proprietary 
information. 

Respondents  are  also  requested  to  rank  areas  nominated  according 
to  priority  of  interest  (e.g.,  priority  1  (high),  2  (r.ediur.)  ,  cr 
3  (low) .   Areas  nominated  that  do  not  indicate  priorities  will  be 
considered  priority  3.   Respondents  are  encouraged  to  be  specific 
in  indicating  areas  or  blocks  by  priority.   Blanket  priorities  on 
large  areas  are  net  useful  in  the  analysis  of  industry  interest. 
The  telephone  nunber  and  name  of  a  person  to  contact  in  the 
respondent's  organization  for  additional  information  should  be 
included  in  the  response. 
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Nominations  and  coniments  must  be  received  no  later  than  45  days 
following  publication  of  this  document  in  the  Federal  Register  m 
envelopes  labeled  "NoainatloDS  for  Proposed  St.  George  Basin 
t.««s«  Sal*  153,"  cr  "CoaasBts  on  the  Request  for  Information  and 


Comments  and  Call  for  Information  and  Nominations  for  Proposed 
8t.  George  Basin  Lease  Sale  153,"  as  appropriate.   The  cr^j^r  i. 
Call  map  with  indications  of  interest  and/or  comments  must  be 
submitted  to  the  Regional  Supervisor,  Leasing  and  Environment, 
Alaska  OCS  Region,  Minerals  Management  Service,  949  E.  36th 
Avenue,  Room  110,  Anchorage,  Alaska  99508-43C2. 
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Existing  Information 


An  extensive  environmental,  social  and  economic  studies  program 
has  been  under  way  in  this  area  since  1975.   The  emphasis, 
including  continuing  studies,  has  been  on  geologic  mapping, 
environmental  characterization  of  biologically  sensitive 
habitats,  endangered  whales  and  marine  mammals,  physical 
oceanography,  ocean-circulation  modeling,  and  ecological  effects 
of  oil  and  gas  activities.   A  complete  listing  of  available  study 
reports  and  information  for  ordering  copies  may  be  obtained  from 
the  Records  Manager,  Alaska  OCS  Region,  at  the  address  stated 
under  Description  of  Area.   The  reports  may  also  be  ordered 
directly  from  the  U.S.  Department  of  Commerce,  National  Technical 
Information  Service,  5285  Port  Royal  Road,  Springfield,  Virginia 
22161  or  by  telephone  at  (703)  487-4650. 

In  addition,  a  program  status  report  for  continuing  studies  in 
this  area  may  be  obtained  from  the  Chief,  Environmental  Studies 
Section,  Alaska  OCS  Region,  at  the  address  stated  under 
Instructions  on  Call  or  by  telephone  at  (907)  271-6620. 

Sumjnary  Reports  and  Indices  and  technical  and  geologic  reports 
are  available  for  review  at  the  MMS  Alaska  OCS  Region  (see 
address  under  Description  of  Area) .   Copies  of  the  Alaska  CCS 
Regional  Summary  Reports  may  also  be  obtained  from  the  OCS 
Information  Program,  Office  of  Offshore  Information  and 
Publications,  Minerals  Management  Service,  331  Elden  Street, 
Herndon,  Virginia  22070. 
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Approximate  dates  for  actions  and  decision  and  consultation 
points  in  the  planning  process  are: 


Comments  Due  on  the  RFIC/Call 

Scoping  Comments  Due 

Area  Identification 

Draft  ElS/Proposod  Notice  of  Sale  r^blished 

Hearings  on  Draft  EIS  Held 

Governor's  Comments  Due  on  Proposed 
Notice  of  Sale 

FEIS  Filed  with  EPA 

Consistency  Determination  Signed 

Final  Notice  of  Sale  Published 

Sale 


Dates 

May  1992 

June  1992 

August  1992 

October  1993 

NovGrr.bGr  1?"3 

January  1994 

July  1994 

July  1994 

DecGHLOer  1994 


(Cocmerits  Due  m  4  5  Days,- 

Pursuant  to  the  regulations  (40  CFR  15Ui..,  i=P' ^='^^:,^"'^^^"^^.  ., 
procedural  provisions  of  the  Natior.al  Er.v:  ronmenta.  Policy  Act  of 
1969  (47  ••  -^  ■"   4321  gi  ££3-',  as  aisended ,  KMS  is  announcing  its 
intent  to  prepare  an  LIS    regarding  the  oil  and  gas  -easing  _ 
proposal  known  as  Sale  153  m  the  St,  George  Basin  off  A.as^a  . 
the  Bering  Sea.   ThroughOL.t  the  scoping  process,  Federa. 
and  I'-rai  govGrnioents  and  other  interested  parties  have  the 
„  .„.-.^p,.:.y  to  aid  MMS  m  determining  the  significant  issues 
a.ternatlves  to  be  analyzed  m  the  EIS  and  the  possible  neej 
-'.  1 J  It  icrai  mf  ormat  ion  . 
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effects  of  ^easing,  exploration,  and  development  ! 
included  in  the  area  defined  m  the  Area  Identification  procedure 
as  the  proposed  area  of  the  Federal  action.   Alternatives  -^   ^■ 
proposal  that  ir.ay  be  considered  are  to  delay  the  sale,  cance.  ..:e 
sale,  cr  modify  the  sale. 

V 
I U  9Jt  in^C  tl0JB3^0B_,il5ii£iL_5JL_IfitMt 

'■e-'e-a'   State,  and  local  governments  and  other  interested 
-.,;^^'es'a-e  -eq-jested  to  send  their  written  comments  on  the  s.cf.fr 
"^--"tne  El'^   significant  issues  that  should  be  addressed,  a,n;l 
Alternatives  that  should  be  considered  to  the  Pegicnal      ^ 

supervisor,  leasing  and  Environment,  A.aska  o>.S  Reg.o,,,  a ,,e  ^ 

address  stated  under  Instructions  on  Call  f '^^^''^ '  ^^"°7'^"^^  ;;,=  -- 
v-e  e-'-lo^ed  in  an  envelope  labeled  "Com.nt.  on  th«  Hotlc.  of 
intent  to  Pr.par.  an  BIB  on  th«  propoa.d  St.  O.orq.  Basin  La.sa 
sala  153."   Ccirusents  are  due  no  later  than  4  5  days  from 


.blication  of  this  Notice. 
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Director,    Minerals   Management    Service 
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Agriculture 


Food  and  Nutrition  Service 

7  CFR  Parts  272.  274,  276.   277  and  278 
Standards  for  Approval  and  Operation  of 
Food  Stamp  Electronic  Benefit  Transfer 
Systems;  Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  272,  274,  276,  277  and  27 
Amendment  No   3151 

Food  Stamp  Program:  Standards  'or 
Approval  and  Operation  of  Food 
Stamp  Electronic  Benefit  Transfe"- 
Systems 

agency:  Food  and  Nutrition  Service. 
action:  Final  rule. 


I 


SUMMARY:  Section  1729  of  the  Mickey 
Leland  Memorial  Domestic  Hunger 
Relief  Act  of  1990  amended  section  7  of 
the  Food  Stamp  Act  of  1977,  as 
amended,  to  require  the  Department  to 
issue  regulations  establishing  Electronic 
Benefit  Transfer  (EBT)  systems  as 
operational  issuance  systems  to  provide 
food  stamp  benefits  to  eligible 
households.  This  action  implements 
standards  that  EBT  systems  must  meet 
in  order  to  be  approved  for  operation. 
DATES:  This  rule  is  effective  April  1, 
1992.  This  immediate  effective  date  is 
necessary  to  meet  the  statutory 
requirement  that  these  rules  be  in  effect 
by  April  1, 1992. 

The  provisions  of  this  rule  apply  to  all 
on-line  Electronic  Benefit  Transfer 
systems  for  the  Food  Stamp  Program, 
including  the  currently  operating 
demonstration  projects  and  proposed 
systems  currently  under  review  by  the 
Department.  Currently  operating 
demonstration  projects  will  be  given  a 
period  of  time  to  satisfy  the 
requirements  of  this  regulation,  to  be 
negotiated  with  the  Food  and  Nutrition 
Service  (FNS)  and  not  to  exceed  two 
years  from  the  effective  date, 

FOR  RJRTHEn  INFORMATION*  CON'^ACT: 
M.-,  jeh'rey  N,  Cohen,  Supervisor, 
Demonstration  Projects  Section. 
f^gram  Development  Division.  FNS. 
I'SDA.  room  718,  3101  Park  Center 
Drive,  Alexandria.  Virginia  22302  or 

SUPPt^MENTARY  IN.=OHMAT10N. 


Classification 

Executive  Order  12291  and  Secretary's 
Memorandum  1512-1 

The  Department  has  reviewed  this 
action  under  Executive  Order  12291  and 
the  Secretary  of  Agriculture's 
Memorandum  No.  1512-1.  The 
Department  has  classified  this  fmal  rule 
as  nonmajor.  The  rule  does  not  meet  any 
of  the  three  criteria  identified  under  the 
Executive  Order,  The  rule's  effect  on  the 
economy  will  be  less  than  $100  million 
annually  and  it  will  have  no  effect  on 


costs  or  prices.  Competition, 
employment,  investment,  productivity, 
innovation  will  remain  unaffected. 
There  will  be  no  effect  on  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Executive  Order  12372 

The  Food  Stamp  Program  is  Jisted  in 
the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  No.  10.551. 
For  the  reasons  set  forth  in  the  final  rule 
and  related  Notice(s)  to  7  CFR  part  3015, 
subpart  V  (48  FR  29, 115),  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This  rule 
is  not  intended  to  have  retroactive  effect 
unless  so  specified  in  the  "Effective 
Date"  paragraph  of  this  preamble.  Prior 
to  any  judicial  challenge  to  the  provision 
of  this  rule  or  the  application  of  its 
provisions  also  applicable 
administrative  procedures  must  be 
exhausted.  In  the  Food  Stamp  Program 
the  administrative  procedures  are  as 
follows: 

(1)  For  program  benefit  recipients — 
State  administrative  procedures  issued 
pursuant  to  7  U.S.C.  2020(ej(10)  and  7 
CFR  273.15; 

(2)  For  State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  2676.7  (for  rules 
related  to  non-quality  control  (QC) 
liabilities)  or  Part  284  (for  rules  related 
to  QC  habilities): 

(3)  For  program  retailers  and 
wholesales — administrative  procedures 
issued  pursuant  to  7  U.S.C.  2023  set  out 
at  7  CFR  278.8. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601. 
et  seq.).  Betty  Jo  Nelsen.  Administrator 
of  the  Food  and  Nutrition  Service,  has 
certified  that  this  final  rule  does  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
State  and  local  welfare  agencies, 
recipient  households,  and  food  retailers 
will  be  affected  because  they  participate 
in  the  Food  Stamp  Program. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U  S.C.  3507). 
the  reporting  and  recordkeeping 
requirements  contained  in  this 
regulation  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  Such  provisions 
shall  not  be  effective  until  OMB 
appr-ival  has  been  obtained.  Other 
organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collection  requirements  should  address 
them  to  Mr.  Cohen  at  the  above  address. 
and  to  the  Office  of  Informatitjn  and 
Regulatory  Affairs,  OBM,  New 
Executive  Office  Building  (room  3028), 
Washington,  DC  20503,  ATTN:  Desk 
Officer  for  FNS-USDA. 

This  rulemaking  changes  information 
and  collection  requirements  in  three 
areas.  First,  in  order  to  obtain  approval 
for  Federal  financial  participation,  State 
agencies  must  seek  approval  for  EBT 
systems  through  the  Advanced  Planning 
Document  (APD)  process  prescribed 
under  paragraphs  274.12  (c)  and  (d). 
Second,  information  collections 
associated  with  the  redemption  of  food 
cocpons  by  authorized  retailers  and 
wholesalers,  prescribed  under  7  CP'R 
278.2(g)  and  7  CFR  278.3(c1,  would  be 
reduced  as  coupon  issuan,:e  systems  are 
replaced  by  EBT  systems.  Finally, 
ongoing  information  collections  are 
Litilized  to  report  a  wide  range  of 
program  data  and  include  information 
from  F.BT  systems.  The  three  areas  are 
dpicnbed  in  more  detail  below. 

In  gathering  information  for  its  federal 
budget  request,  the  Department 
estimated  that  a  total  of  26  out  of  53 
State  agencies  would  request  approval 
for  EBT  systems  during  the  next  three 
years.  This  included  the  nine  State 
agencies  that  have  already  submitted 
docum^entation  to  obtain  approval  to 
deveiup  FJ3T  demonstration  projects. 
Consequer.tly,  the  Department  estimates 
that  1"  State  agencies  will  submit  new 
.•\PDs  for  EBT  systems.  This  will  affect 
an  existing  reporting  burden  under  OMB 
Control  No.  584-0083.  The  Department 
will  be  submitting  a  revised  reporting 
burden  package  for  OMB  approval  to 
reflect  this  new  reporting  burden. 

The  53  State  agencies  are  required 
annually  to  provide  budget  estimates  for 
each  quarter  for  the  Federal  fiscal  year 
on  Form  F\S-366A  for  major  program 
cost  areas.  In  addition.  Form  SF-269  is 
completed  by  each  State  agency  in  order 
to  obtain  reimbursement  for  allowable 
program  administrative  costs  each 
quarter.  FNS  has  revised  these  forms  to 
accommodate  reporting  needs  for 
a!*err.at'\-e  issuance  systems.  The 
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revisions  to  FNS-366A  and  SF-269  have 
been  approved  under  0MB  Control  Nos. 
584-0083  and  0505-0008. 

As  projects  are  implemented  the 
annual  reporting  burden  for  authorized 
retailers  to  complete  Redemption 
Certificates  (0MB  Control  No  0584- 
0085)  will  be  reduced.  Because  the 
burden  is  minimal  on  a  national  basis  at 
this  time  and  the  Department  will  be 
updating  the  previously  approved 
information  collection  burden  prior  to  its 
expiration  date  in  August  1992.  the 
estimated  reduction  in  burden  collection 
pertaining  to  EBT  systems  will  be 
included  with  the  Department's 
forthcoming  revision. 

The  reporting  requirements  of  pilot 
operations  (§  274.12(c))  and  provisions 
requirmg  information  to  be  provided  to 
FNS  Compliance  Offices  quarterly 
(§  274.12)  are  expected  to  be  minimial. 
Other  information  collections  are  either 
accommodated  through  existing  report 
forms  or  are  not  applicable  to  EBT 
system  (i.e.,  FNS-250.  F'ood  Coupon 
Inventory  Report).  Consequently,  no 
burden  revisions  will  be  necessary. 

Public  Participation  and  Effective  Date 

The  Department  is  publishing  this 
action  effective  on  the  publication  date 
in  the  Federal  Register  without 
permitting  30  days  to  pass  prior  to  the 
effective  date.  This  immediate  effective 
date  is  necessary  to  meet  the  statutory 
requirements  of  the  Leland  Act  (title 
XVII,  Pub.  L  101-624,  enacted 
November  28.  1990)  that  these  rules  be 
effective  Apnl  1.  1992.  Thus,  good  cause 
exists  for  publication  less  than  30  days 
prior  to  the  effective  date  of  this  rule 
pursuant  to  5  U.S.C.  553(d). 

Background 

Proposed  regulations  were  published 
in  the  Federal  Register  of  December  13, 
1991  at  56  FR  65114,  Part  II.  Comments 

on  the  proposal  were  solicited  through 
February  11.  1992.  This  final  action  takes 
the  comments  received  into  account. 
Readers  are  referred  to  the  proposed 
regulation  for  a  more  complete 
understanding  of  this  final  action. 

The  Department's  fiscal  year  1992 
legislative  proposals  for  the  Food  Stamp 
Program  included  allowing  on-line  EBT 
as  an  operational  alternative  as  part  of  a 
package  of  items  aimed  at  improving  ihe 
integrity  and  operational  efficiency  of 
the  Program.  On  November  28,  1990. 
Congress  re-authonzed  the  Food  Stamp 
Program  by  passing  the  Mickey  Leland 
Memorial  Domiestic  Hunger  Relief  Act  of 
1990  (Leland  Act)  (title  XVII.  Pub,  L. 
101-624).  The  Leland  Act  amended 
section  7  of  the  Food  Stamp  Act  of  1977. 
as  amended  (7  U.S.C  2016(i))  (the  Act), 
to  require  USDA  to  establish  standards 


for  the  approval  of  State  agency  on-line 
EBT  systems  for  issuing  Food  Stamp 
Program  benefits.  The  standards  are 
required  in  the  following  areas: 
— The  cost  effectiveness  of  the  EBT 

system  relative  to  the  operational  cost 

of  issuance  systems  utilized  prior  to 

the  implementation  of  the  EBT  system; 
— The  required  level  of  household 

protection  regarding  privacy,  ease  of 

use,  and  access  to  and  service  in  retail 

food  stores; 
— The  terms  and  conditions  of 

participation  by  retail  food  stores. 

financial  institutions,  and  other 

appropriate  parties; 
— System  security; 
— System  transaction  interchange, 

reliability,  and  processing  speeds; 
— Financial  accountability; 
— The  required  testing  of  system 

operations  prior  to  implementation; 

and 
— The  analysis  of  the  results  of  system 

implementation  in  a  limited  project 

area  prior  to  expansion. 

While  the  Leland  Act  did  not 
authorize  the  utilization  of  an  off-line 
EBT  system,  i.e.,  a  system  which  utilizes 
a  self-contained  benefit  access  device 
such  as  a  microprocessor  card,  it  neither 
prohibited  off-line  EBT  systems  nor 
precluded  the  use  of  components  with 
off-line  characteristics  such  as 
intelligent  POS  devices.  Off-line  EBT 
systems  may  be  approved  as  part  of 
demonstration  projects  conducted  under 
the  waiver  authority  of  section  17  of  the 
Act  (7  U.S.C.  2026).  The  Department  is 
currently  testing  an  off-line  EBT  system 
in  a  demonstration  project  in  Dayton, 
Ohio  for  the  Food  Stamp  Program.  The 
demonstration  project  began  operations 
in  March  1992  and  will  run  for  nine 
months.  Results  from  the  demonstration 
project  should  be  available  within  six 
months  after  the  operational  phase  is 
completed.  There  is  also  an  off-line 
project  currently  operating  in  Casper, 
Wyoming  for  the  Special  Supplemental 
Food  Program  for  Women,  Infants  and 
Children  (WIC)  program. 

Congress  expressed  specific  concern 
with  the  impact  of  EBT  systems  on 
retailers  and  food  stamp  program 
households  as  well  as  the  importance  of 
using  existing  commencal  electronic 
funds  tranfer  (EFT)  systems  (piggy- 
backing) to  lower  State  costs  (H.R.  Rep. 
No.  916.  101st.  Cong.,  2d  Sess.  1093- 
94(1990)),  In  addressing  retailer 
participation,  the  legislation  requires 
that  all  authorized  fo<3d  retailers  be 
afforded  the  opportunity  to  participate 
in  any  EBT  system  for  the  Food  Stamp 
Program.  Regarding  household 
participation,  the  EBT  system  must 
preserve  existing  services  in  such  a  way 


that  households  are  not  negatively 
affected  by  the  system.  The  Department 
would  emphasize  that  any  EBT  system 
must  include  stores  serving  minority 
language  populations.  Also,  a  sufficient 
number  of  stores  must  be  equipped  with 
Point-of-Sale  (POS)  terminals  such  that 
eligible  households  do  not  suffer  a 
significant  reduction  in  their  choice  of 
retail  food  stores  nor  incur  a  significant 
increase  in  the  costs  for  food  or 
transportation  to  participating  food 
retail  stores. 

Since  1984.  USDA  has  explored  EBT 
systems  through  several  demonstration 
projects.  In  the  initial  Reading, 
Pennsylvania  demonstration  project,  the 
Department  evaluated  the  EBT  system 
compared  to  the  coupon-based  issuance 
and  redemption  system.  The  evaluation 
measured  the  differences  between  the 
two  systems  in  terms  of  administrative 
cost,  vulnerability  to  benefit  loss  and 
abuse,  and  impact  on  participating  food 
retailers,  households,  and  financial 
institutions.  The  demonstration  showed 
that  EBT  had  a  positive  impact  on  each 
of  the  measured  areas  except  cost. 
While  the  EPT  costs  in  the 
demonstration  were  high,  the  evaluation 
indicated  that  there  was  a  great  deal  of 
potential  for  lowering  them.  Subsequent 
demonstration  projects  have  aimed  to 
determined  whether  EBT  systems  could 
be  implemented  and  operated  at  the 
same  cost  as  paper  coupon-based 
issuance  systems.  In  doing  so,  USDA 
has  sought  to  conduct  demonstration 
projects  that  enable  the  examination  of 
issues  such  as  the  level  of  terminal 
deployment  necessary  and  the 
integration  of  EBT  systems  with  other 
public  assistance  programs  as  well  as 
commencal  POS  systems.  In  developing 
this  rule,  the  Department  has  drawn  on 
its  experience  with  the  demonstration 
projects  in  Reading,  Peimsylvania, 
Albuquerque.  New  Mexico,  Baltliftore, 
Maryland  and  Ramsey  County. 
Minnesota,  A  general  notice  describing 
the  procedures  followed  by  these 
projects  was  published  on  May  28, 1991. 
in  the  Federal  Register  (56  FR  24,048). 

Ninety-seven  comment  letters  were 
received  in  response  to  the  proposed 
rule.  Comments  were  received  from  29 
State  agencies  representing  23  States,  8 
from  County  or  local  agencies,  1  from 
another  Federal  Government  agency,  14 
from  Public  Interest  Groups,  16  from 
Food  retailers  and/or  their  associations, 
2  from  members  of  the  general  public  8 
from  fmancial  institutions,  5  from 
intermediate  networks  or  switches,  and 
14  from  other  companies  in  the 
electronics  funds  transfer  industry.  Ten 
of  the  97  comment  letters  were  received 
late  (i.e.,  received  after  the  February  11. 


11220         Federal  Register  /  Vol.  57.  No.  63  /  Wednesday.  April  1,  1992  /  Rules  and  Regulations 


1992  closing  date  for  comments).  Each  of 
these  10  letters  were  read  by  the 
Department;  however,  none  of  them 
raised  comments  resulting  in  changes  to 
the  fmal  regulations  that  were  not 
already  raised  by  other  commenters. 

In  general,  the  commenters  were 
Supportive  of  the  action  bemg  taken  by 
the  Department  to  move  forward  with 
EBT,  though  there  were  many  specific 
concerns  expressed  regarding  the 
Department's  approach.  The  major 
comment  themes  and  concerns  deemed 
by  the  Department  to  be  significant  are 
discussed  below.  Comments  which  have 
been  judged  to  be  not  significant,  not 
relevant  to  the  final  rulemaking,  or  not 
related  to  the  rulemaking  process  are 
not  addressed. 

As  discussed  in  the  proposed  rule,  it  is 
the  Department's  intention  that 
ultimately  EBT  will  be  a  comprehensive 
nationwide  system  with  similar  benefit 
portability  to  that  which  exists  now  with 
the  coupon  system.  The  current  food 
stamp  coupon  system  is  a  national 
system  under  which  households  may 
utilize  their  benefits  in  any  State  in  the 
country.  There  is  one  redemption 
process  which  is  followed  by  all 
retailers  and  financial  institutions  in  the 
country.  However,  in  the  short  term,  the 
Department  recognizes  that  government 
EBT  and  its  commercial  counterpart, 
direct  debit  at  the  point-of-sale,  are  stiH 
young  industries  with  much 
development  yet  to  take  place. 
Consequently,  this  final  rulemaking  is 
viewed  by  the  Department  as  the  first 
Food  Stamp  EBT  rule  with  revisions 
likely  being  needed  as  the  program 
evolves  over  the  coming  years.  This 
final  rule  is  designed  to  give  State 
agencies  the  opportunity  to  start  the 
EBT  process.  However,  as  addressed  in 
the  proposed  rule.  State  agencies  must 
be  aware  that  they  may  need  to  adapt 
their  EBT  systems  to  the  still  evolving 
environment  in  the  coming  years. 

In  the  proposed  rule,  the  Department 
expressed  uncertainty  as  to  whether  any 
one  organizational  EBT  model  will  be  or 
can  be  the  basis  for  a  national  EBT 
system  of  the  future.  That  remains  the 
case  and.  consequently,  the  Department 
has  tried  to  keep  this  final  rulemaking 
sufficiently  flexible  to  accommodate 
different  approaches. 

In  this  rule,  the  Department  has 
established  technical  and  performance 
standards,  some  of  which  are  specific  to 
operations  of  Food  Stamp  EBT  systems. 
However,  as  stated  in  the  proposed  rule, 
the  Department  continues  to  expect 
industry,  not  the  Federal  government,  to 
be  the  driving  force  in  formalizing 
fechmlcgical  standards.  Several 
commenters  agreed  with  this  position 
though  some  offered  modifications. 


some  of  which  are  addressed  in  this 
preamble.  Consequently,  as  with  the 
proposed  rule,  the  Department  is 
continuing  to  allow  State  agencies  to 
utilize,  with  FNS  approval,  those 
standards  prevalent  for  the  POS 
industry  in  their  region.  In  approving 
requests  for  exceptions  to  the  regulated 
standards.  State  agencies  will  be 
required  to  justify  the  need  to  adopt 
standards  that  may  lessen  household 
and/or  retailer  accessibility  and  service 
and  document  the  existence  of  regional 
standards  that  are  suggested  as 
alternatives. 

To  reiterate  the  caution  to  State 
agencies  and  their  agents  presented  in 
the  preamble  to  the  proposed  rule,  the 
Department  will  be  following  the 
development  of  industry  standards 
closely  and  may  choose  in  the  future  to 
promulgate  some  of  those  technological 
standards  as  requirements  for  Food 
Stamp  EBT  systems.  Consequently,  the 
Department  expects  the  State  agencies 
to  pay  close  attention  to  efforts  by  ihe 
banking  industry,  the  regional  networks 
and  food  retailers  to  control  their 
communications  through  a  series  of 
formalized  standards,  and  have  their 
EBT  systems  designed  to  meet  currently 
prevailing  standards  such  as  the 
standards  established  through  the 
American  National  Standards  Institute 
(ANSI)  or  the  International  Organization 
for  Standardization  (ISO)  at  the  outset. 

As  noted  in  the  proposed  rule,  the 
Department  also  expects  the  Federal 
settlement  process  for  EBT  systems  to 
evolve  over  the  next  few  years.  The 
Department  of  Agriculture  and  the 
Treasury  Department  recognize  that  the 
current  system  needs  improvement,  from 
both  the  financial  industry's  and  Federal 
government's  perspective. 
Consequently,  these  Departments  are 
working  closely  with  other  Federal 
agencies  to  develop  a  system  better  able 
to  handle  the  immediate  provision  of 
Federal  funds  for  EBT  benefits.  So.  as 
indicated  in  the  proposed  rule,  this  final 
rule  sets  in  place  the  Letter-of-Credit 
system  currently  utilized  by  the 
demonstration  projects.  Future  revisions 
to  this  system  are  anticipated  and  would 
be  promulgated  in  a  future  rulemaking. 
To  that  end.  the  Department  is  reserving 
7  CFR  278.10  to  accommodate  any  such 
future  nJemaking.  This  is  addressed 
further  in  the  preamble  below. 

Voluntary  EBT 

The  proposed  rule  was  silent  on  the 
subject  of  State  agencies  implementing 
voluntary  EBT  systems,  i.e..  those 
systems  under  which  households  would 
have  the  option  of  receiving  their 
benefits  through  the  EBT  system  or 
continue  receiving  their  benefits  via 


coupons.  Eisht  commenters  suggested 
that  the  Department  authorize  only 
voluntary  systems  and  one  commenter 
asked  that  the  Department  expressly 
permit  voluntary  systems  in  the  final 
rules.  At  least  one  commenter  assumed 
voluntary  systems  were  permitted.  Some 
commenters  cited  statements  by  Senator 
Leahv  (Congressiona!  Record.  October 
25,  1990,  S.  16672)  that  encouraged  the 
Department  and  States  to  develop 
voluntary  EBT  systems,  noting  that 
househoids  finding  EBT  difficult  would 
be  able  to  convert  back  to  coupons.  Two 
commenters  suggested  only  mandatoi^ 
systems  be  permitted:  i.e.,  those  EBT 
programs  in  which  only  EBT  is  available 
and  all  food  stamp  households 
participate  by  necessity.  Three 
commenters  asked  for  the  Department  to 
clarify  its  intent  in  this  area. 

The  Department's  intent  with  the 
proposed  rules  was  that  these  EBT 
regulations  would  permit  only 
mandatory  EBT  programs.  The 
Department  only  has  experience  with 
mandator}'  systems  as  all  food  stamp 
demonstration  projects  to  date  have 
been  mandatory  systems.  In  addition, 
the  Department  is  concerned  that:  (1) 
Dual  issuance  systems  would  be  more 
costly  in  terms  of  administrative  costs; 
(2)  voluntary  systems  would  be  of 
limited  value  in  terms  of  the 
effectiveness  of  EBT  in  limiting  food 
stamp  fraud  because  persons  inclined  to 
misuse  benefits  would  opt  for  paper 
coupons:  and.  (3)  voluntary  systems  do 
not  further  the  Department's  long-term 
goal  of  delivering  all  benefits 
electronically.  Beyond  this,  the 
Department's  experience  is  that 
recipients  overwhebningly  preferred 
EBT  to  the  coupon  systems  that  were 
replaced  and  that  even  those 
populations  that  the  Department 
expected  might  have  problems  with  EBT 
(e.g..  elderly,  disabled)  reported 
preference  for  EBT.  Consequently,  these 
final  rules  establish  the  option  for  State 
agencies  to  implement  mandatory 
systems  only.  FNS  has  approved  one 
State — Iowa — to  proceed  with  a 
voluntary  EBT  demonstration  project 
and  looks  forward  to  receiving 
evaluation  results  from  that  project.  The 
Department  believes  this  willingness  to 
look  at  and  experiment  with  voluntary 
systems  is  consistent  with  the 
Conference  Report  comments. 

Some  commenters  specifically  raised 
concern  regarding  the  ability  of  EBT  to 
accommodate  recipients  with  speciri! 
needs.  In  terms  of  recipient  protections 
under  EBT,  implementation  of  the 
requiremen's  of  the  Americans  with 
Disabilities  Act  of  1990  is  an  existing 
responsibihty  of  all  retailors,  financial 
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inst'.tutiong,  and  other  EBT  providers 
Consequently  enhancements  for  the 
benefit  of  disabled  recipients  will  take 
place  outside  of  activities  associated 
with  this  rulemalung.  in  addition, 
authorized  representatives  can  continue 
to  be  utilized  in  EBT  programs 

Utilization  of  Regional  j\etworks 

In  the  preamuifc.  of  the  proposed  rule, 
the  Departmeni  outlined  ore  RBT  model 
of  interest  which  requm.'S  use  of  regional 
electronic  funds  transfer  networks  as  an 
intesral  part  of  the  F.BT  system  design 
The  Department  requested  comments 
regarding  this  approach  and  received 
many  in  respoTise.  As  indicated  in  the 
proposed  rule  preamble,  the  Department 
is  not  yet  prepared  to  regulate  such  a 
requirement  at  this  time  since  the 
utilization  of  regionnl  networks  for  .ill 
transactions  has  not  been  tested  in  an 
EBT  demonstration.  However,  the 
Department  appreciates  the  com.ments 
received  on  this  subject,  will  be 
analjTing  them  closely  and  using  them 
as  a  basis  for  further  examination  of  this 
possible  approach,  and  plans  to  address 
this  model  again  in  future  regulatory 
efforts. 

Wai  vers 

I  he  decisions  reflected  in  this 
ruiem.aking  are  largely  influenced  by  the 
Dep«rtm.ent's  experience  with  EBT 
demonstration  projects,  research 
conducted  pnor  to  publication  of  the 
proposed  rule,  and  comments  received 
in  response  to  the  proposed  rule.  The 
Department  recognizes  that  there  are 
alternative  approaches  to  EBT  system 
design  and  operations  that  are  not 
permitted  by  this  rulemaking.  The 
Department  may  be  willing  to 
experiment  with  some  of  these 
alternatives  by  granting  State  agencies 
waivers  to  the  provisions  of  this  rule. 
However,  such  waivers  will  only  be 
granted  on  a  need-to-know  basis.  That 
is.  if  the  Department  believes  it  already 
has  sufficient  information  on  a 
particular  alternative  from  other  sources 
or  believes  it  will  be  getting  sufficient 
information  from  an  already-approved 
demonstration,  such  waivers  will  not  be 
granted.  Because  such  waivers  would  be 
granted  m  order  to  gain  additional 
information,  State  agencies  should 
expect  that  evaluation  requirements  will 
accompany  any  waiver  approval. 

Scope  of  Rule 

In  response  to  comments  on  various 
portions  of  the  proposed  rule,  the 
Departm.cnt  is  hereby  clarifying  that 
these  rules  apply  to  only  the  Food  Stamp 
Program  and  are  not  to  be  interpreted  as 
setting  policy  for  other  Federal  agencies 
and/or  programs. 


How  To  Get  EBT  System  Approval— 

St\:tion  274  12  lb  I.  !c).  and  (dl 

The  Department  proposed  to  adopt, 
with  some  modifiratmns,  the  two-phase 
.Advanced  Planning  Document  (APD) 
process  currently  prescribed  by  J  277.18 
of  this  chapter  for  approving  EBT 
systems.  Under  the  proposed 
rulemaking,  a  State  agency  requests 
Federal  financial  participation  for  the 
EBT  planning  process  by  submitting  a 
Planning  APD  [PAPD).  An  EBT  PAPD 
must  be  submitted  for  all  EBT  systems. 
regardless  of  the  estimated  cost  of  these 
systems,  as  the  proposed  rule  ehminated 
all  thresholds  which  establish  whether 
Fede.-al  prior  approval  is  required.  The 
dollar  thresholds  applicable  to  any  EBT 
Requests  for  Proposals  (RFPs), 
contracts,  and  contract  amendments 
that  under  7  CFR  277.18(c)  required  prior 
approval  were  eliminated 

One  commenter  agreed  with  the 
proposed  provision  while  two 
commepters  opposed  the  proposal.  The 
Department  is  retaining  this  requirement 
primarily  because  of  the  extensive 
realignment  of  existing  relationships 
necessary  to  implement  an  EBT  system. 

Several  commenters  addressed  the 
proposed  elimination  of  the  requirement 
for  an  estimate  of  total  project  costs. 
The  Department  has  made  use  of  total 
project  estimates  in  APDs  for  automated 
certification  and  eligibility  systems  to 
enable  FNS  to  manage  large  budget 
needs  and  the  internal  review  process. 
For  EBT  systems,  the  Department 
believes  there  is  less  need  for  total 
project  estimates  at  this  juncture.  First 
the  cap  on  costs  already  controls  the 
total  cost  of  EBT  for  the  Federal 
government.  Second.  EBT  costs  are 
uncertain  before  a  cost/benefit  analysis 
is  conducted  by  the  State  agency.  The 
Department  expects  that  the  EBT  system 
costs  will  become  more  apparent  during 
the  planning  stages,  and  will  be  subject 
to  Department  approval  when  the  cost- 
benefit  analysis  and  Implementation 
APD  budget  are  submitted.  Therefore, 
the  estimate  of  total  automated  data 
processing  (ADP)  project  cost  is  not 
included  as  part  of  the  Planning  APD  in 
this  rulemaking. 

Single  Architecture  Per  State— Section 
274.12(b) 

Two  commenters  supported  the 
requirement  for  a  single  architecture 
within  any  one  State.  One  commenter 
objected  to  the  requirement  as  limiting 
State  agencies'  options,  though  asked  for 
clarification  on  exactly  what  was  being 
required  With  this  requirement,  the 
Department  wants  to  ensure  that  if 
different  processors  operate  in  a  Slate, 
the  exchange  of  data  between  them 


must  1k'  uniiorrr:  (-"or  (-^R'-ipie,  an 
agreed  upon  «-  : orm  record  formal  for 
the  exchan^t     f  i.^ta — e.g..  from 
recipient  to  retailer,  retailer  to 
processor,  processor  to  processor, 
processor  to  concentrator  bank — must 
be  utilized.  The  Department  believes 
this  will  lead  to  uniform  processing  and 
recordkeeping,  and  exchange  of 
information  at  minimum  costs,  with 
minimum  technical  demand  and  with 
minimum  security  risk.  This  single 
architecture  would  have  the  desired 
effect  of  ensuring  that  any  EBT  card 
holder  in  the  State  be  able  to  use  his  or 
her  card  In  any  other  EBT  area  within 
the  State.  Though  this  rule  does  not 
permit  off-line  EBT  systems  as  an 
operationcd  alternative  for  State 
agencies,  this  single  message  format 
requirement  does  not  preclude  having 
both  technologies  operating  within  one 
architecture.  This  one  record  format  will 
also  permit  retailers  within  the  Slate 
that  wish  to  utilize  their  own  equipment 
or  processor  to  have  only  one  set  of 
interchange  standards  with  which  to 
interface. 

WIC  and  Other  Program  Participation— 
SecUon  274.12(b)(4) 

The  proposed  rule  required  that  the 
State  WIC  agency  be  consulted  during 
the  initial  planning  stages  and  as  the 
Food  Stamp  EBT  system  is  developed. 
The  proposed  requirement  did  not 
extend  to  the  need  to  obtain 
concurrence  on  each  docimient  of  the 
APD  process  unless  a  joint  WIC  and 
Food  Stamp  system  is  being  considered. 
Most  commenters  were  supportive  of 
this  requirement  with  several  requesting 
clarification  regarding  the  timing  and 
any  requirements  for  how  this  can  be 
accomplished.  The  Department  believes 
this  requirement  is  appropriate  during 
the  Plaiming  APD  process  to  ensure  that 
the  State  WiC  agency  has  an 
opportunity  to  express  its  interest. 
Regarding  the  requirements  for  a  joint 
project,  this  rule  only  establishes  the 
Food  Stamp  Program  requirements.  The 
WIC  Program  is  utilizing  existing  policy 
and  procedures. 

Several  other  comments 
recommended  the  streamlining  of 
approval  for  EBT  systems,  with  one 
commenter  suggesting  approval  through 
a  single  Federal  agency.  The 
Department  has  for  some  time  actively 
consulted  and  coordinated  with  the 
Department  of  Health  and  Human 
Services  (DHHS)  regarding  automated 
data  processing  system  approvals.  We 
will  continue  to  do  so  for  those 
integrated  EBT  systems  requested  by 
State  agencies  and  as  other  Stale  and/or 
Federal  programs  decide  to  participate 
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in  EBT  systems.  Therefore,  no  single 
review  agency  is  established  through 
this  rulemaking. 

EBT  Planning  APD— Section  274.12(c)(1) 

The  Department  proposed  the 
addition  of  two  new  requirements  to 
those  prescribed  at  7  CFR  277.18(d). 
These  new  requirements,  specifically  for 
EBT  systems,  are  that  the  State  agency 
commit  to  provide  as  part  of  project 
planning  activities  the  following:  (1)  A 
description  of  the  anticipated  pilot  and 
expanded  project  sites;  and  (2)  a 
description  of  major  contacts  initially 
made  to  assess  support  for  the  project, 
as  well  as  submission  of  written 
commitments  from  food  retailers  and 
financial  institutions  in  the  pilot  area, 
and  evidence  of  contacts  with  recipient 
organizations  and  others  in  the  pilot 
project  area. 

Several  commenters  requested 
clanfication  on  whether  the  Department 
expects  written  commitments  from 
retailers  at  the  time  a  State  agency 
submits  the  PAPD.  The  Department  is 
only  requiring  a  brief  summary  of 
contacts  abeady  made  with  food 
retailers  or  their  associations  and  other 
organizations.  But,  the  written  retailer 
commitments  shall  be  submitted  during 
the  planning  phase  of  the  pilot  project 
and  once  the  State  agency  seeks 
approval  to  expand  the  pilot  project. 

The  majority  of  comments  received  on 
this  subject  supported  the  requirements 
as  proposed.  However,  several 
comjnenters  also  indicated  support  for 
additional  requirements  such  as 
requiring  State  agencies  to  submit 
commitments  from  recipient  advocacy 
groups,  financial  institutions,  regional 
networks  and  other  potential 
participants.  In  a  similar  approach,  some 
commenters  supported  a  requirement  for 
the  State  agency  to  create  advisory  or 
planning  bodies  to  work  on  development 
of  the  APD  which  include  the 
representatives  of  the  client  community. 
While  the  Department  beheves  that 
getting  public  input  on  EBT  plans  is 
necessary  and  maintains  this 
requirement,  we  are  not  specifying  a 
particular  method  to  do  so. 

The  Department  strongly  encourages 
State  agencies  to  begin  working  with 
retailers,  food  stamp  households  or 
groups  representing  households  and 
others  from  the  outset  of  planning.  It  is 
imperative  that  State  agencies  establish 
good  working  relationships  with  these 
groups  early  in  the  process  in  order  to 
successfully  plan  and  design  the 
eventual  EBT  system.  Because  food 
retailer  commitment  to  the  project  is 
critical  and  because  State  agencies  do 
not  normally  deal  with  retailers,  the 
proposed  rule  required  that  evidence  of 


early  contacts  with  retailer  groups  in  the 
pilot  and  fully  operational  areas  be 
obtained  and  written  commitments 
submitted  once  planning  has  begun. 
The  Department  indicated  in  the 
preamble  to  the  proposed  rule  that 
planning  activities  include,  where 
appropriate,  the  completion  of  a  cost- 
benefit  analysis,  a  functional 
requirements  document,  and  general 
system  design,  and  the  preparation  of 
the  Implementation  APD.  Within  the 
functional  requirements  document,  cost- 
benefit  analysis,  and  general  system 
design,  the  State  agency  needs  to  show 
how  the  provisions  of  this  rule  are  met. 
The  planning  phase  for  the  EBT  system 
culminates  in  the  preparation  of  an  RFP 
and  approval  to  acquire  EBT  services  if 
the  State  agency  anticipates  contracting 
with  commercial  firms  to  operate  the 
system. 

Two  commenters  suggested  that  the 
PAPD  process  include  an  analysis  of 
POS/ATM  network  infrastructure,  a 
fees  summary  and  forecast  by  case- 
month  pilot  and  Statewide  EBT 
operations.  The  proposed  rule 
requirements  for  the  site  descriptions 
included  minimum  descriptions  of  the 
pilot  and  expanded  sites,  commercial 
POS  deployment  and  the  number  of 
lanes  which  may  need  to  be  equipped. 
The  Department  expects  that  the  State 
would  address  any  potential  fee 
structures  that  are  currently  charged  in 
regional  networks  in  the  cost-benefit 
analysis  and  POS  infrastructure 
descriptions  as  appropriate  if  the  State 
agency  chose  to  integrate  the  Food 
Stamp  EBT  system  with  available 
network  services.  The  Department  is 
clarifying  that  full  Statewide 
implementation,  while  consistent  with 
the  goal  of  a  nationwide  EBT  system  for 
the  Food  Stamp  Program,  may  not  prove 
to  be  feasible  in  every  instance  and  is 
therefore  an  option  of  the  State  agency. 
One  commenter  also  encouraged  the 
Department  to  provide  timely  retail 
redemption  data  to  facilitate  planning 
by  the  State  agency.  The  Department 
will  do  so  with  the  provision  that  a  State 
agency  must  maintain  the 
confidentiality  of  the  individual  retailer 
information. 

Four  commenters  staled  that  the 
Department  should  establish  time 
frames  for  responding  to  the  various 
documents  required  in  the  APD  process. 
The  commenters  suggested  that  these 
would  be  helpful  in  the  planning 
process.  The  Department  fully  intends  to 
respond  to  State  agencies  regarding  EBT 
documents  requiring  Federal  approval  in 
a  timely  and  comprehensive  manner. 
However,  we  do  not  believe  regulatory 
time  frames  adequately  serve  to  improve 
the  planning  if  additional  time  to  review 


documentation  and  later  make 
corrections  is  denied  to  either  Federal  or 
State  agencies. 

Two  commenters  raised  concerns 
regarding  the  proposed  rule  discussion 
that  indicated  the  Department  did  not 
require  a  feasibility  study  and  an 
alternatives  analysis  for  EBT  systems. 
One  commenter  supported  the 
elimination  of  a  feasibility  study  and 
alternatives  analysis.  The  other 
commenter  opposed  its  elimination 
requesting  clarification  on  whether  the 
Department  expected  State  agencies  to 
complete  a  feasibility  study  without 
requinng  the  supporting  documentation. 
Another  concern  was  that  the 
elimination  of  the  feasibility  study  and 
alternatives  analysis  was  mentioned  in 
the  preamble  but  not  addressed  in  the 
proposed  rule  requirements.  For  two 
reasons,  the  Department  does  not 
believe  a  feasibility  study  is  necessary. 
First,  the  Department  has  already 
determined  that  EBT  is  feasible.  Second. 
the  costs  are  controlled  by  the  issuance 
cap.  However,  the  Department  will  be 
expecting  State  agencies  to  shov\'  that 
EBT  is  viable  for  their  State  as  they 
work  through  the  planning  process  and 
show  that  there  are  solutions  to  the 
potential  barriers  that  may  exist  for  EBT 
(e.g.,  phone  line  infrastructure). 
Regarding  the  alternatives  analysis,  the 
Department  believes  the  statutory 
requirement  that  EBT  be  made  an 
operational  alternative  for  State 
agencies  argues  against  requiring  that 
State  agencies  report  on  alternatives  to 
EBT.  However,  should  State  agencies 
wish  to  conduct  either  a  feasibility  study 
or  an  alternatives  analysis  as  part  of  its 
planning  process,  the  Department  would 
be  willing  to  provide  funding  for  such 
efforts.  The  Department  believes  the 
current  regulatory  requirem.ents  at  7 
CFR  277.18  provide  sufficient  flexibiUty 
to  allow  this  approach  and  has, 
therefore,  not  made  any  regulatory 
changes. 


Pilot  Project— Section  274.12(c) 

Many  commenters  recognized  the 
need  for  pilot  project  operations,  both 
due  to  the  statutory  requirement  and  the 
practicality  of  first  implementing 
systems  on  a  small  scale.  However, 
eight  commenters  suggested  that  the 
minimum  pilot  project  length  be  reduced 
from  six  months,  These  commenters 
generally  believed  less  time  was 
necessary  to  determine  that  the  pilot 
was  successful,  and  the  more  quickly 
pilot  projects  could  expand,  the  more 
quickly  State  agencies  and  their  vendors 
could  achieve  efficiencies  resulting  from 
economies  of  scale. 
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In  response  to  these  comments,  the 
Department  is  amending  the  regulations 
to  require  a  mimmum  pilot  project 
duration  of  three  months  of  full  caseload 
implementation  for  the  pilot.  The  length 
of  the  pilot  will  need  to  be  agreed  upon 
by  the  State  agency  and  FNS.  Some  of 
the  factors  that  will  need  to  be  taken 
into  consideration  will  be  the  rate  of 
phase-in  of  the  pilot  caseload  (i.e., 
shakedown  period),  the  track  record,  if 
any.  of  the  system  being  implemented. 
and  the  size  of  the  pilot.  EBT  pilots  are 
important  to  the  agency  for  more  than 
just  providing  a  dry  njn  for  the  computer 
system  and  a  test  of  cost  neutrality  It  is 
also  an  opportunity  for  State  agencies  to 
determine  that  ail  parties — e.g., 
recipients,  and  retailers — are 
com.fortabie  with  the  system,  that  the 
State  agency's  approach  to  training  is 
effective,  and  that  any  interfaces  with 
third-party  processors  are  effective.  In 
the  food  stamp  program  demonstration 
projects  to  date,  just  imiplementing  the 
full  caseload  has  ranged  from,  three 
months  to  more  than  a  year  and  a  half. 

Pilot  Project  Reporting 

The  proposed  rule  identified  a  series 

of  items  to  be  reported  quarterly  to  FNS 
during  the  pilot  phase.  Six  commenters 
objected  to  the  amount  of  reporting 
required  of  the  State.  Some  of  these 
commenters  suggested  that  the  cost  of 
providing  such  reports  be  excluded  from 
the  cost  neutrality  equation,  In  response 
to  these  comments,  the  Department  has 
reviewed  the  reporting  requirements  and 
has  concluded  that  these  reports  are 
necessary  to  monitor  pilot  project 
activity  in  order  to  assess  compliance 
with  these  regulations.  Beyond  this,  the 
Department  believes  most  of  these 
reports  are  essential  for  the  State 
agency  to  successfully  administer  an 
EBT  system  and.  therefore,  would  be 
developed  by  the  State  agency  for  its 
own  purposes.  Therefore,  the 
requirement  for  these  reports  stands  as 
proposed.  In  terms  of  relief  from  the  cost 
neutrality  standard,  the  Department 
views  all  costs  associated  with  EBT  as 
part  of  the  equation,  including  the  costs 
associated  with  tasks  which  are  new  to 
the  State  agency.  When  a  Slate  agency 
chooses  to  pursue  EBT,  it  also  chooses 
to  undertake  the  package  of 
requirements  that  accompany  EIBT 
The  Department  is  also  making  a 
technical  change  to  the  regulation  to 
clarify  that  the  program  reporting 
requirements  at  §  274.4  must  continue  to 
be  complied  with  both  during  the  pilot 
project  and  after  the  EBT  system  is 
expanded,  .^s  a  result,  the  proposed  rule 
language  under  pilot  reporting  has  been 
moved  to  §  274.12(j)  Reconciliation  and 
Management  Reporting. 


EBT  Implementation  APD — Section 

274  12(c)(2) 

In  addition  to  the  Implementation 

.'\PD  requirements  at  :'  CAH  277.18.  the 
Department  proposed  to  require  that 
State  agencies  commit  to  submitting  for 
approval  additional  deliverables  such  as 
the  system  design,  Functional 
Demonstration  Plan.  Acceptance  Test 
Plan,  prototype  Food  Retailer 
.Agreement,  Pilot  Project  Implementation 
Plan  and  an  APD  Update  for  expanding 
the  pilot  project  for  FNS  review  and 
approval  pnor  to  installation  and 
issuance  of  food  stamp  benefits  through 
the  EBT  system.  A  mix  of  comments  was 
received  addressins  the  extensive 
review  process  that  was  proposed.  One 
commenter  supported  the  proposed 
provision  stating  that  the  Department 
plays  a  vital  role  in  the  many  aspects  of 
EBT  system  development.  Two 
com^menters  offered  general 
recommendations  that  the  approval 
process  be  automated  or  not  be 
cumbersome  and  time  consuming.  Four 
commenters  objecti-d  to  the  additional 
reviews  with  one  8peci.'';cally  citing  the 
costly  front-end  investment  by  local  or 
State  governments  and  Federal  agencies 
in  such  en  approval  process.  Another  of 
the  commenters  complained  that  the 
additional  requirements  were  intrusive 
and  beyond  normal  Federal  approval 
authority. 

The  Department  recognizes  the  level 
of  n<so'jrces  that  will  be  required  by  the 
approval  process  However,  because  the 
access  of  needy  people  to  food  will  be 
linked  to  EBT  systems,  the  Department 
believes  that  it  is  obligated  to  ensure 
that  all  EBT  systems  are  fully  reviewed 
and  tested  As  noted  m  the  proposed 
rule,  the  Department  expects  that,  as 
FIBT  systems  evolve  and  the  reliability 
of  specific  systems  is  demonstrated,  tfie 
need  to  require  review  of  some 
docii.Tientation  will  decrease.  The 
Department  plans  to  make  available 
model  EBT  documents  to  assist  State 
and  local  agencies  which  several  of  the 
commenters  supported  as  a  means  of 
streamlining  the  approval  process  while 
enabling  State  or  local  agencies  to 
customize  their  documentation. 

Several  commenters  addressed  the 
prototype  retailer  agreement  required  by 
the  proposed  rule.  Two  commenters 
requested  clarification  regarding 
whether  all  retailer  agreements  need  to 
be  submitted  or  if  a  sample  agreement 
would  suffice.  The  Department  intended 
for  a  prototype  retailer  agreement 
outlining  retailer  responsibilities  and  the 
terms  of  participation  in  the  Food  Stamp 
EBT  system  to  be  submitted  for  review 
without  requiring  each  retailer 
agreement  to  be  submitted 


Commenters  also  addressed  the 
proposed  requirements  for  acceptance 
tests,  two  commenters  indicated 
concern  that  independent  participation 
by  the  Department  or  its  representatives 
in  acceptance  testing  may  unnecessarily 
delay  project  implementation.  They 
suggested  that  Department  acceptance 
testing  be  conducted  within  reaBonable 
timeframes  or  that,  if  delays  resulted. 
the  State  agency  not  be  held  responsible 
for  the  cost  of  any  schedule  delays.  One 
of  these  commenters  suggested  that  a 
sound  acceptance  test  plan  should  be 
sufficient  for  Departmental  participation 
in  acceptance  testing.  The  Department  is 
concerned  about  the  satisfactory 
implementation  of  the  plan.  The 
demonstrations  conducted  to  date  have 
all  accommodated  Departmental 
participation  within  the  scheduled  dates 
of  the  acceptance  testing  where 
possible.  When  delays  have  resulted, 
they  were  due  to  the  need  to  correct 
deficiencies  that  needed  to  be  overcome 
prior  to  full  acceptance  of  the  EBT 
system  and  not  due  to  Departmental 
participation. 

One  commenter  suggested  that 
acceptance  testing  be  limited  to 
functional  testing,  error  condition 
handling,  security  testing  and  stress  and 
throughput  performance  testing.  The 
Department  is  not  persuaded  by  this 
argument  and  remains  convinced  that 
testing  components  such  as  system 
capacity,  recovery  procedures, 
regression  testing  and  administrative 
reporting  are  needed  to 
comprehensively  assess  the  system 
performance,  and  therefore,  retains 
these  as  proposed  in  the  final  rule. 

One  commenter  also  requested 
clarification  regarding  the  requirement 
to  provide  a  description  of  any 
transition  period  where  the  EBT  system 
and  a  coupon  system  wiii  operate 
concurrently.  The  commenter  asked  if 
this  requirement  addressed  instances 
where  a  State  agency  initiates  a 
voluntary  system  with  the  intent  to 
move  to  a  mandatory  system  or  to  cover 
a  geographical  phase^n  to  Statewide 
operation.  The  Department  has 
previously  indicated  that  these  rules  are 
applciable  to  mandatory  systems  only. 
A  transition  period  refers  to  the 
necessary  steps  the  State  agency  must 
take  to  implement  an  EBT  system  and 
reallocate  personnel  and  other  resources 
to  operate  the  system.  Due  to  the 
concern  raised,  the  Department  has 
revised  the  requirements  for  the  pilot 
and  expansion  implementation  plans. 
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Cost  Effectiveness— Section  274.12(c)(3) 
and  (c)(5)  and  Section  274.12(k) 

In  accordance  with  section  7(i)(2)(A) 
of  the  Act  (7  U.S.C.  2016{i)(2)(A)).  the 
Department  proposed  a  requirement  that 
EBT  systems  be  cost  neutral  to  the 
Federal  government.  Specifically,  the 
Act  requires  that  the  operational  costs 
of  EBT  systems  as  well  as  the  amortized 
cost  of  capital  expenditures  and  other 
reasonable  start-up  costs  not  exceed  the 
costs  of  the  coupon  issuance  system  that 
has  been  replaced.  As  stated  in  the 
preamble  to  the  proposed  rulemaking, 
the  Department's  interpretation  of  this 
statutory  requirement  is  that  the  Federal 
costs  of  EBT  systems,  including  the 
Federal  share  of  capital  expenditures 
and  starl-up  costs,  must  be  equal  to  or 
less  than  the  Federal  costs  of  the  current 
coupon  issuance  systems  utilized  by  a 
State  agency.  In  the  proposed  rule,  the 
Department  defined  the  annual  post- 
EBT  implementation  issuance  cap  as  the 
current  case-month  cost  of  coupon 
system  being  replaced  multiplied  by  the 
number  of  case-months  for  the  year 
multiplied  again  by  an  inflation  factor, 
as  appropriate.  This  cap,  as  proposed, 
was  to  be  applied  once  an  EBT  system 
begins  to  issue  food  stamp  benefits. 
Case-month  cost  is  the  average 
administrative  costs  to  issue  food  stamp 
program  benefits  to  a  case  for  one 
month.  Once  EBT  issuances  begin  in  the 
pilot  project,  the  proposed  rule  required 
that  the  issuance  cap  cover  all  issuance 
costs,  both  coupon  and  EBT.  within  the 
State.  A  yearly  adjustment  was 
permitted  utilizing  the  change  in  the 
Gross  National  Product  (GNP)  implicit 
price  deflator  to  account  for  the  effects 
of  inflation. 

The  Statewide  issuance  cap,  as 
proposed,  was  to  be  derived  from  State 
and  Federal  coupon  issuance  costs. 
State  costs  were  to  include  direct 
allowable  costs  for  personnel,  fringe 
benefits,  travel,  equipment,  supplies, 
contracts,  construction  and  other  direct 
costs  associated  with  coupon  issuance. 
Federal  costs  were  to  include  coupon 
printing,  shipping,  processing,  and 
reconciliation  costs  with  an  adjustment 
for  the  effects  of  float  on  the  Federal 
funding  of  benefits.  In  addition,  the 
proposed  rule  permitted  mail  issuance 
losses  up  to  the  tolerance  limit  absorbed 
by  FNS  and  the  fifty  percent  Federal 
share  of  State  administrative  costs  for 
issuance  activities  to  be  included. 
Because  cost  neutrality  is  interpreted  to 
be  Federal  cost  neutrality,  a  State 
agency  may  continue  to  operate  an  EBT 
system  that  costs  more  than  the 
issuance  cap  provided  it  is  willing  to 
absorb  those  costs  above  the  issuance 
cap. 


Nearly  half  of  the  commenters 
commented  on  the  proposed  cost 
neutrality  provisions.  The  specific 
components  of  the  issuance  cap,  to  be 
included  or  excluded,  received  attention 
from  many  commenters.  Many 
suggested  that  the  issuance  cap  include 
or  consider  the  State  costs  of  duplicate 
issuances,  food  retailer  savings  from 
reductions  in  coupon  handling,  financial 
institution  savings,  broader  consumer 
food  price  savings  resulting  from 
implementation  of  EBT  and  EFT 
systems,  food  stamp  household  savings 
obtained  from  EBT  system  conveniences 
and  gains  by  the  Department  and  State 
agencies  from  greater  accountability 
and  monitoring  capability  and  federal 
cost  reductions  in  coupon  printing, 
shipping,  monitoring,  and  auditing. 
Other  comments  supported  the  inclusion 
of  the  potential  intangible  benefits  that 
may  be  obtained  from  EBT  such  as  the 
more  secure  access  to  benefits  for 
households,  the  removal  of  coupons  as 
an  alternative  currency  and  the 
reduction  in  program  abuses  and  losses 
due  to  trafficking  in  coupons  and 
misdirecting  benefits. 

Many  commenters  also  believed  that 
some  costs  related  to  the  operation  of  an 
EBT  system  should  be  excluded  from  the 
issuance  cap.  These  suggestions 
included  excluding  the  costs  of 
maintaining  coupon  inventories 
necessary  for  conversion  from  the  EBT 
system  back  to  coupon  benefits  and 
reqtiirements  associated  with  pilot  and 
exception  reporting,  retailer 
management,  and  training  that  are  not 
currently  required  in  a  coupon  issuance 
system.  One  commenter  supported  the 
proposed  rule's  exclusion  of  PAPD  costs 
from  the  issuance  cap.  Two  commenters 
raised  concern  with  the  requirement  for 
an  EBT  expert  to  assess  EBT  losses  as 
part  of  the  cost  analysis  suggesting  that 
the  Department  should  provide  any 
experts  with  knowledge  of  POS  systems 
and  possible  losses. 

While  many  different  elements  could 
be  included  or  excluded  from  the 
issuance  cap  and  the  computation  of 
cost  neutrality,  the  Department  feels 
that  the  proposed  issuance  cap 
comprises  the  complete  direct 
administrative  costs  of  the  coupon 
issuance  system  that  would  be  replaced 
by  an  EBT  system  and  is  in  keeping  with 
Congress'  intent  on  the  cost  neutrality 
provision.  Federal  functions  for  printing, 
storing,  shipping,  and  redemption  of 
coupons  are  factored  into  the  proposed 
issuance  cap.  This  is  done  because  they 
are  legitimate,  accountable  costs  to  the 
Federal  government  that  are  attributable 
to  the  coupon  system.  As  for  the 
inclusion  of  intangible  benefits,  many  of 


the  suggested  items  escape  meaningful 
measurement  or  involve  a  significant 
degree  of  estimation  and,  furthermore, 
cannot  be  associated  with  any  actual 
cost  to  the  Federal  govemmen!.  Current 
costs  to  State  agencies  to  replace  mail 
losses  are  permitted  up  to  the  regulatory 
tolerances  preicnbed  at  7  CFK 
276.2(b)(4).  The  Department  is  not 
persuaded  that  issuance  replacement 
costs  should  be  shifted  to  the  issuance 
cap  when  they  are  not  reimbursed 
currently.  However,  a  cost  avoidance  in 
States  where  issuance  replacements 
consistently  exceed  the  tolerances  will 
be  realized. 

In  reviewing  the  cost  analysis 
requirements,  the  Department  beheves 
that  the  need  to  obtain  an  expert  to 
estimate  F3T  system  benefit  losses  is 
not  necessary.  Consequently,  the 
requirement  has  been  dropped  from  the 
final  rulemaking.  The  requirement  to 
submit  the  cost  analysis  as  part  of  any 
request  to  expand  the  pilot  project  has 
been  changed  to  require  the  cost 
analysis  after  completion  of  the 
minimum  three  month  pilot  project 
period  of  operation  with  the  full 
caseload.  In  clanfying  this,  the 
Department  believes  that  the  cost 
analysis  will  serve  the  informational 
needs  of  other  State  agencies  and  the 
Department  even  if  the  State  agency 
determines  that  expansion  is  not 
warranted. 

The  Department  disagrees  with  the 
suggestion  that  costs  associated  with 
EBT  functions  that  are  not  required 
under  the  coupon  issuance  system  be 
excluded  from  the  cost  neutrality 
equation.  Functions  in  the  EBT  system 
do  not  necessanly  correspond  to  each  of 
the  functions  now  required  of  a  coupon 
issuance  system  and  many  of  the 
coupon  system  functions  no  longer  need 
to  take  place.  The  pilot  reporting 
requirements  are  necessary  for  the  State 
agency  to  adequately  manage  the  EBT 
system  on  a  daily  basis  and  may  be 
even  more  important  once  the  system 
expands.  It  is  the  Department's  view 
that  these  reports  should  be  automated 
during  system  design  and  development  ^ 
as  much  as  possible,  which  should  result 
in  mini.mum  ti.me  and  expense  compiling 
the  information  from  multiple  sources 
once  the  system  is  underway.  Reporting 
system  activities  during  the  pilot  project 
will  enable  the  Departm.cnt  to  quickly 
assess  the  system  peformance  and  may 
facilitate  deliberations  by  the 
Department  when  a  request  to  expand 
the  pilot  project  is  considered.  Although 
some  of  these  functions  are  not 
performed  by  the  State  agency  at  this 
time,  the  Department  believes  they  are 
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cnicial  to  moving  forward  with  EBT  and 
an  integral  part  of  the  cost  of  EBT. 
The  Department  agrees  with  one 
commenter  that  guidelines  on  computing 
the  issuance  cap  will  enable  a 
consistent  determination  of  cost 
neutrality.  We  do  not  believe  that 
identical  criteria  for  each  State  agency, 
as  one  commenter  suggested,  are 
possible  due  to  the  wide  range  of  State 
administrative  structures  The  proposed 
rule  permitted  State  agencies  to  include 
direct  allowable  costs  for  personnel, 
fringe  benefits,  travel,  equipment, 
supplies,  contracts,  construction  and 
other  direct  costs  associated  with 
coupon  issuance.  It  should  be  clanfied 
that  in  the  process  of  establishing  the 
issuance  cap,  it  will  be  necessary  for 
F\S  to  engage  in  discussions  with  State 
agencies  regarding  the  various  cost 
components  in  the  paper  coupon  system 
that  may  or  may  not  affect  cost 
neutrality  in  an  EBT  system 

The  Department  had  proposed  that 
the  indirect  costs  of  the  food  coupon  and 
EBT  systems  not  be  included  in  the 
assessment  of  cost  neutrality.  Several 
comments  requested  clarification  of  the 
types  of  indirect  costs  excluded  and  the 
treatment  of  indirect  costs  for  cost 
neutrality  and  cost  analyses  purposes. 
The  Department  continues  to  believe 
that  indirect  costs  should  not  be 
included  for  purposes  of  cost  neutrality 
assessment.  1  he  Department  is 
clarifying  in  the  regulation  that  indirect 
costs  are  excluded  from  both  the  costs 
included  in  the  coupon  issuance  cap  and 
the  operational  costs  of  the  EBT  and 
food  coupon  issuance  systems.  The 
Department  has  clanfied  that  for 
purposes  of  cost  neutrality,  indirect 
costs  are  those  State-level  and  State 
agency  costs  which  are  included  in  the 
State  agency's  indirect  cost  proposal 
and  approved  for  cost  charging  through 
indirect  cost  rates,  Costs  which  are 
com.mon  to  more  than  one  program  but 
are  charged  as  direct  costs  through  a 
public  assistance  cost  allocation  plan 
rather  than  through  an  indirect  cost  rate, 
should  be  included  for  purposes  of  EBT 
cost  neutrality  to  the  extent  that  such 
costs  can  be  identified  as  EBT  or  food 
coupon  issuance  costs.  The  exclusion  of 
such  indirect  costs  from  both  the  food 
issuance  cap  and  the  EBT  system 
operational  costs  will  result  in  equitable 
treatment  to  States  and  the  Federal 
Government  for  cost  neutrality  purposes 
and  should  eliminate  potential 
administrative  and  record-keeping 
burdens. 

The  Department  had  proposed  that 
the  State  agency  perform  cost  analyses 
of  the  pilot  project  to  compare  actual 
EBT  pilot  project  costs  to  the  coupon 
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issuance  cap  and  the  proiected  EBT 
system  operational  costs.  The  proposed 
rule  indicated  that  indirect  costs  should 
be  included  in  such  cost  analyses. 
Several  commenters  indicated  that  there 
would  be  inconsistent  treatment  of 
indirect  costs  for  the  purposes  of  cost 
neutrality  assessment  and  the  cost 
analyses,  The  Department  agrees  that 
there  should  be  consistent  treatment  for 
indirect  costs  and  is  clarifying  that 
indirect  costs  should  not  be  included  in 
the  cost  analyses. 

Twelve  commenters  indicated  that  the 
cost  neutrality  provisions  are 
inequitable  to  those  State  or  local 
agencies  that  currently  operate 
reasonably  low  cost  issuance  systems. 
Six  of  these  twelve  com.menters  were 
concerned  that,  as  proposed,  operating 
within  the  cost  neutrality  provisions 
could  result  in  price  gouging  in  the 
higher  cost  States  and  provides  little 
incentive  to  the  lower  cost  States  to 
convert  to  an  EBT  system.  Four 
commenters  further  urged  the 
Department  to  consider  possible 
incentives  for  the  lower  cost  State 
agencies  such  as  enhanced  funding  for 
design  and  devlopment  or  more 
willingness  by  the  Department  to  absorb 
the  risks  and  costs  of  changing  to  an 
EBT  system,  One  commenter  suggested 
that  EBT  start-up  costs  not  be  included 
for  low-cost  State  agencies.  One 
commenter  also  requested  that  the 
Department  consider  the  design  and 
development  costs  as  well  as  the 
amortized  capital  expenditures  incurred 
in  the  implementation  of  an  on-line 
coupon  issuance  system  by  State  or 
local  agencies  that  are  currently 
operating  low  cost  on-line  issuance 
systems  in  the  paper  coupon  issuance 
cap.  Equipment  costs  that  are  amortized 
as  operating  expenses  of  a  current 
coupon  system  are  permissible  within 
the  coupon  issuance  cap  required  by  this 
regulation.  However,  design  and 
development  costs  are  not  acceptable  as 
they  are  not  part  of  the  operational  costs 
of  the  issuance  system.  The  cost 
neutrality  equation  tests  the  cost 
effectiveness  of  moving  from  an  existing 
system  to  an  EBT  system  and  is  not  a 
com.panson  of  the  costs  associated  with 
bringing  up  a  coupon  system  and 
bringing  up  an  EBT  system. 

While  the  Department  recognizes  that 
State  agencies  with  low  cost  coupon 
issuance  systems  may  find  it  more 
difficult  to  change  to  an  EBT  system,  the 
statutory  requirement  for  cost  neutrality 
requires  that  EBT  systems  not  cost  more 
than  current  issuance  systems.  Given 
the  absence  of  information  on  national 
issuance  costs  and  the  knowm  variation 
in  costs  of  different  State  systems  at  this 


time,  the  Department  believes  that  the 
best  implementation  of  the  statute  is  to 
base  the  issuance  cap  on  the  cost  of 
each  State  agency's  coupon  issuance 
cost  level  and  the  related  Federal 
coupon  issuance  costs.  Secondly,  the 
soundest  available  information  on  the 
cost  of  EBT  systems  at  this  time  remains 
the  Reading,  Pennsylvania  EBT  data 
which  showed  that  EBT  costs  were 
approximately  three  times  coupon 
issuance  costs.  Consequently,  although 
EBT  systems  present  some  obvious 
improvements  in  the  level  of  service  and 
accountability  for  food  stamp  benefits. 
Congress  has  not  authorized  spending 
more  Federal  funds  on  EBT  systems 
than  is  presently  spent  on  the  coupon 
system. 

Regarding  potential  incentives  for  low 
cost  State  agencies,  the  Department  has 
no  authority  to  selectively  provide 
enhanced  funding  solely  for  EBT 
systems.  Regarding  exceptions  from  the 
inclusion  of  start-up  costs  for  low  cost 
State  agencies  this  too  is  precluded  by 
the  statute  which  requires  the  inclusion 
of  start-up  costs  in  the  cost  neutrality 
equation.  One  commenter  illustrates  the 
scope  of  potential  exceptions  by 
suggesting  that  the  Department  consider 
factors  such  as  large  geographical 
distances,  extensive  rural  populations 
and/or  urban  concentrations  of  low 
income  populations  as  special 
circumstances  that  should  be  considered 
in  establishing  an  issuance  cap.  While 
these  factors  may  influence  costs,  the 
Department  does  not  believe  that  the 
statute  affords  the  latitude  to  change 
actual  cost  levels  in  setting  an  issuance 
cap. 

In  the  proposed  rule,  the  Department 
included  provisions  for  adjusting  the 
Federal  coupon  issuance  costs,  as 
necessary,  for  the  effects  EBT  has  on 
float  associated  with  the  Federal 
funding  of  food  stamp  benefits.  As 
indicated  in  the  preamble  of  the 
proposed  rule,  float  associated  with 
food  stamp  benefit  redemption  may 
change  due  to  the  adoption  of  an  EJBT 
system.  Two  commenters  disagreed  with 
any  adjustment  for  float  due  to  the 
adoption  of  an  EBT  system.  The  two 
commenters  opposing  this  proposed 
requirement  disagreed  because  the  cost 
of  Federal  float  is  not  included  in  the 
current  paper  coupon  issuance  costs.  By 
including  the  cost  of  float,  the  Federal 
Government  is  requiring  State  agencies 
to  bear  a  cost  under  EBT  that  they  do 
not  incur  under  paper  coupon  issuance 
systems.  Finally,  one  commenter  pointed 
out  that  float  between  Federal  and  State 
government  is  addressed  under  the  Cash 
Management  Improvement  Act  (CMIA). 
The  Department's  understanding  is  that 
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float  in  the  Food  Stamp  Program  does 
not  fall  under  the  CMIA  since  food 
stamp  float  is  associated  with  how 
quickly  benefits  are  drawn  between  the 
tune  of  issuance  to  a  recipient  to  the 
time  the  Federal  Reserve  System  draws 
funds  from  the  US.  Treasury  The  CMIA 
addresses  float  that  results  from  the 
funds  flow  between  State  and  Federal 
agencies.  The  Department  is  currently 
examining  the  potential  effect  on  float 
costs  to  the  Federal  Government  which 
may  result  from  changing  from  the  paper 
coupon  to  the  EBT  benefit  issuance 
system.  At  'his  time  there  is  insufficient 
information  from  the  demonstration 
projects  to  determine  a  potential  gain  or 
loss  m  float  costs  to  the  Federal 
Govem.ment.  Consequently,  including 
the  cost  of  float  associated  with  Federal 
benefit  redemption  in  an  EBT  system  is 
bein^  deferred  to  a  future  rulemaking. 

Statewide  Coupon  Issuance  Cap 

.\s  indicated  above,  the  Department 
proposed  to  determine  the  issuance  cap 

on  the  basis  of  the  statewide  cost  of  the 
current  coupon  issuance  system  divided 
by  the  number  of  food  stamp  caae- 
months  during  the  fiscal  year.  This  cap 
was  then  applied  against  the  statewide 
cost  of  issuing  benefits  whether  benefits 
were  issued  statewide  solely  through 
EBT  or  through  both  EBT  and  coupon 
sys'em.9  The  EBT  issuance  cap  takes 
effect  at  the  time  benefits  are  first 
issued  during  the  pilot  project.  A 
number  of  commenters  felt  that 
establishing  a  Statewide  issuance  cap 
was  inappropriate,  specifically  in  States 
where  the  Food  Stamp  Program  is 
administered  on  the  county  level.  One 
reason  cited  was  that  some  States  did 
not  currently  control  costs  at  the  county 
level.  .Another  commenter  stated  that 
this  was  unfair  to  those  State  agencies 
that  implement  EBT  systems  in  a  portion 
of  the  State  when  State  agencies  that 
continued  issuing  coupons  were  not 
capped.  Several  suggested  alternatives 
were  supported  such  as  applying  the 
issuance  cap  to  the  EBT  areas  only, 
applying  the  issuance  cap  only  when  full 
imiplementation  of  EBT  is  begun  and/or 
usi.ng  the  average  cost  of  issuance  by 
region  or  nationally  as  the  issuance  cap. 

Although  there  are  a  number  of 
alternatives,  most  of  the  alternatives 
present  other  inequities  for  State 
agencies  or  local  agencies  and  create 
difficulties  in  assessing  and  managing 
cost  neutrality  For  example,  within  a 
State,  the  cost  of  issuance  varies 
between  county  administered  programs. 
This  could  prove  to  be  a  disadvantage  to 
lower  cost  county  administered 
programs  within  the  State  as  well  as  a 
very  difficult  prospect  for  measuring 
individual  county  cost  neutrahty.  Since 


FNS'  relationship  is  with  State  agencies, 
it  is  at  this  level  the  Department 
beheves  the  cost  neutrality  equation 
should  be  applied.  However,  to  try  and 
ease  the  burden  of  getting  EBT  pilots 
started  in  all  States,  the  Department  is 
amending  the  statewide  issuance  cap 
provisions  to  permit  State  agencies  to 
treat  pilot  project  issuance  costs  that 
exceed  the  issuance  cap  as  start-up 
costs  and  assign  them  retroactively 
upon  reaching  the  seven  year  asignment 
period.  These  pilot  issuance  costs  are 
restricted  to  a  period  of  one  year  from 
the  date  EBT  benefits  are  first  issued  in 
the  pilot.  The  Department  believes  that 
this  permits  additional  latitude  for  a 
State  agency  in  the  event  the  caseload  is 
relatively  small  during  a  pilot  project  in 
comparison  to  the  needed  equipment 
deployment.  As  a  result,  the  language  at 
S  274.12(c)(3)(iv)(A)  is  revised  to  permit 
pilot  operational  costs  that  exceed  the 
cap  to  be  counted  toward  the  assignable 
start-up  costs  for  a  period  not  to  exceed 
one  year  of  pilot  operations  from  the 
time  benefits  are  first  issued  to 
households  in  the  pilot  area. 

Some  commenters  also  supported  the 
elimination  of  the  issuance  cap  after  a 
fixed  number  of  years  of  operating  an 
EBT  system.  However,  the  statute  does 
not  provide  the  Department  the 
authority  to  eliminate  the  issuance  cap 
even  if  the  operating  EBT  systems  are 
incurring  costs  that  are  meeting  or 
below  the  issuance  cap.  Consequently, 
such  a  change  has  not  been  made. 

Start-up  Costs  and  Retroactive 
Assignment 

The  Department  proposed  to 
retroactively  assign  all  start-up  costs 
that  are  incurred  from  the  date  of 
approval  of  the  Implementation  APD  to 
the  first  issuance  of  benefits  through  the 
EBT  system.  Several  of  the  comments 
reflected  some  misunderstanding  over 
whether  or  not  the  Department 
participated  in  start-up  costs  imtil  after 
the  seven  year  assignment  period.  With 
the  retroactive  assignment  proposal,  the 
Department  would  approve  a  State 
agency  claim  for  reimbursement  for 
design  and  development  costs  as  the 
costs  are  incurred  just  as  with  any  other 
incurred  costs.  The  Department  is  not 
requiring  State  agencies  to  bear  this  cost 
alone  for  the  full  seven  years  nor  is  the 
Department  refusing  to  share  in  these 
costs.  Rather,  after  an  agreed  time 
period  of  up  to  seven  years,  EBT  start-up 
costs  are  assigned  to  the  total 
operational  issuance  costs  for  that 
period.  If  the  assigiunent  of  EBT  start-up 
costs  to  operational  issuance  costs 
results  in  costs  which  exceed  the  cap  for 
the  period,  such  costs  in  excess  of  the 
cap  would  be  subject  to  disallowance. 


The  specific  period  of  assignment  up  to 
seven  years  will  be  agreed  upon  during 
the  APD  approval  process. 

Regarding  fixed  capital  and 
equipment  costs,  some  confusion  was 
also  apparent  from  the  comments 
received.  The  Department  intended  to 
require  State  agencies  to  adhere  to 
current  practices  for  amortizing  capital 
expenditures  and  did  not  revise  existing 
regulations  as  a  result.  Typically  State 
agencies  amortize  equipment  costs  over 
a  five  year  period  or  the  life  of  the 
equipment  and  may  continue  to  do  so 
for  EBT  capital  expenditures.  Currently, 
the  amortized  capital  expenditures  are 
claimed  as  a  portion  of  the  ongoing 
administrative  operations  of  a  State 
agency.  However,  some  comments 
presumed  that  the  seven  year 
assignment  included  a  change  to  the 
existing  requirements  for  amortization 
of  equipment  expenditures.  This  is  not 
the  case;  however,  changes  are  made  to 
the  regulation  to  clarify  that  the 
charging  of  capital  expenditures  shall  be 
in  accordance  with  paragraph  277.18(i) 
and  appendix  A  of  §  277.18  of  this 
chapter. 

Other  commenters  questioned  how  a 
State  agency  could  anticipate  the 
number  of  households  that  would 
participate  over  a  seven  year  period. 
The  Department  acknowledges  that  any 
estimates  will  be  very  tenuous, 
particularly  in  the  later  years,  but 
believes  that  a  tenuous  estimate  is 
better  than  no  estmiate  for  budgeting 
purposes.  It  is  this  uncertainty  over 
caseloads  that  led  the  Department  to 
propose  the  retroactive  allocation  of 
start-up  costs.  In  addition,  it  may  be  to 
the  State  agency's  advantage  to  be  able 
to  allocate  more  of  these  costs  across 
the  later  years  when  the  State  agency's 
case-month  costs  may  be  lower  due  to 
economies  of  scale  realized  from 
expanded  EBT  coverage. 

Annual  GNP  Deflator  Adjustments 

The  Department  proposed  that,  for 
each  fiscal  year's  projected  issuance 
cap.  the  issuance  cap  would  be  adjusted 
by  the  percentage  change  in  the  Gross 
National  FYoduct  implicit  Price  Deflator 
(GNP  price  deflator).  The  Department 
also  proposed  that  the  issuance  cap  be 
revised  to  reflect  actual  inflation  pnor  to 
adjusting  for  inflation  and  establishing 
the  next  year's  cap.  The  concerns 
expressed  in  the  comments  generally 
viewed  the  GNP  deflator  as  a  poor 
reflection  of  the  increases  in  costs  that 
may  occur  at  a  site  or  that  it  does  not 
account  for  factors  such  as  increases  in 
postal  rates.  One  commenter  suggested 
that  State  agencies  have  the  option  of 
choosing  the  higher  of  actual  inflation 
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for  their  State  or  the  GNP  deflator. 
However,  the  Department  believes 
conducting  actual  assessments  of 
inflation  for  each  State  would  be  an 
administratively  comiplex  exercise. 
Further,  the  Department  believes  that,  in 
the  long  run,  the  GNP  deflator,  together 
with  the  adjustments  proposed  by  the 
Department,  will  prove  to  be  an 
accurate  measure  of  the  changes  m 
costs.  Consequently,  this  provision  has 
not  been  changed  in  the  final  rule 

A  number  of  other  comments  related 
to  cost  neutrality  were  made.  Two 
commenters  requested  clarification 
about  Federal  reimbursement  of 
issuance  and  other  administrative  costs 
for  services  provided  on  Indian 
Reservations.  Currently,  the  Department 
provides  State  agencies  75  percent 
federal  funding  for  activities  on  Indian 
Reservations.  Due  to  this  type  of 
variance  from  the  re,gular  50-30  match 
funding  provision.s.  the  final  rule  is 
revised  to  accommodate  this  within  the 
issuance  cap.  Another  commenter,  in 
opposi.ng  the  use  of  the  previous  four 
Federal  fiscal  quarters  as  the  base 
period  for  the  issuance  cap. 
recommended  that  States  be  permitted 
to  develop  cost  plans  that  anticipate 
issuance  costs  based  on  relevant  factors 
such  as  postage  increases,  contracts  and 
other  factors.  The  proposed  rule  did 
include  an  option  for  State  agencies  to 
use  another  base  period  if  the  State 
agency  can  demonstrate  that  the 
alternative  would  be  more  accurate. 
This  option,  however,  is  not  applicable 
to  factors  that  broaden  the  scope  of  the 
issuance  cap  beyond  the  base  period 
used  to  calculate  current  coupon 
issuance  costs  which  was  suggested  by 
one  commenter.  This  provision  remains 
as  proposed. 

Cost  Neutrality  Government-Wide 

Seven  comments  were  received  that 
generally  supported  cost  neutrality 
government-wide  although  several 
commenters  requested  additional 
clarification  from  the  Department.  A 
number  of  comments  addressing  cost 
effectiveness  also  implied  support  for 
cost  neutrality  of  the  entire  EBT  system 
rather  than  on  a  program  by  program 
basis.  As  stated  in  the  proposed  rule, 
though  the  Department  endorses  the 
gnvemment-wide  cost  neutrality 
agreement  adopted  by  the  federal 
Interagency  EBT  Steering  Committee, 
the  Department  needs  to  work  within 
existing  regulations.  These  regulations 
hold  that  reimbursements  to  State 
agencies  that  administer  the  Food  Stamp 
Program  are  limited  to  activities  directly 
associated  with  the  Food  Stamp 
Program.  To  implement  cost-neutrality 
government-wide  requires  information 


that  is  not  currently  available  and 
additional  authorization  by  statute  to 
reimburse  costs  differently. 

As  a  result,  the  Department  wishes  to 
clarify  how  the  issuance  cap  is  to  be 
administered  in  an  integrated  EBT 
system  for  both  food  stamps  and  Aid  for 
Dependent  Children  (AFDC)  One 
commenter  interpreted  the  cost 
neutrality  provision  government-wide  to 
mean  that  a  State  agency  may  claim 
reimbursement  up  to  a  combined  EBT 
cap  for  both  AFDC  and  Food  Stamps 
An  example  is  a  combined  cap  of  $6,00 
when  the  basis  of  the  total  cap  is 
determined  from  food  stamp  coupon 
costs  equal  to  $4.00  and  AFDC  check 
issuance  costs  equal  to  $2.(X),  If  the  total 
EBT  system  costs  amount  to  S5.50  per 
case-month,  the  commenter's 
interpretation  of  cost  neutrality 
government-wide  suggests  that  the  State 
should  be  able  to  claim  the  full  $5.50 
regardless  of  whether  the  cost  to  the 
Food  Stamp  Program  was  above  the 
food  stamp  coupon  issuance  costs.  The 
Department  wishes  to  clarify  that  the 
State  may  claim  food  stamp  EBT  costs 
up  to  the  coupon  issuance  cap  plus  any 
inflation  factor  added  once  the  base  cap 
is  established.  Consequently,  if  the  State 
agency  incurred  $4.25  in  food  stamp  EBT 
costs  per  case-month,  the  State  is 
permitted  to  claim  $4.00  only  under 
existmg  authority  even  if  the  total  cost 
was  only  $5.50  and  below  the  combined 
issuance  cap  for  both  programs. 

Expansion  Approval  Requirements — 
Section  274.12(d) 

Three  commenters  suggested  that  the 
regulations  fail  to  provide  for  sufficient 
evaluation  of  the  pilot  projects  prior  to 
expansion.  In  the  same  vein,  two  other 
commenters  suggested  the  need  for 
criteria  to  determine  if  there  was  a 
successful  pilot,  if  roll-out  may  occur, 
and  what  the  timeframes  for  roll-out 
may  be.  One  commenter  agreed  with  the 
expansion  approval  requirements  as 
proposed  and  one  commenter  expressed 
concern  regarding  the  impact  delays  in 
approving  expansion  beyond  the  pilot 
would  have  on  State  agency  contracts. 
Two  commenters  were  opposed  to  the 
requirement  that  a  State  agency  provide 
an  assessment  of  the  effects  EBT  may 
have  had  upon  household  participation 
in  the  Food  Stamp  Program. 

The  Department  believes  the 
proposed  requirements  for  expansion 
approval  are  sufficient.  State  agencies 
will  be  reporting  activity  to  FNS  for  the 
duration  of  the  pilot  which  will  be 
providing  FNS  with  an  opportunity  to 
monitor  pilot  activities.  Since  the 
purpose  of  the  pilot  is  to  provide  the 
State  agency  with  a  smaller  scale  shake- 
down test  prior  to  expansion  and  not  for 


the  purpose  of  conducting  a  more 
extensive  evaluation,  the  Department 
has  chosen  not  to  require  an  extensive 
evaluation.  The  Department  already 
knows  from  its  experience  with 
Demonstration  Projects  that  EBT  is 
technically  feasible  and  well  liked  by  all 
participants.  The  Department  does  want 
more  information  on  the  potential 
effects  EBT  may  have  on  participation 
and,  therefore,  is  maintaining  the 
proposed  requirement.  Therefore,  all 
expansion  requirements  are  being  kept 
as  proposed  except  for  clarifications  in 
the  requirements  of  the  Expansion 
Implementation  Plan  to  conform  with 
the  Pilot  Project  Implementation  Plan. 

Functional  and  Food  Stamp  Program 
Requirements — Section  274. 12(e) 

As  prescribed  in  the  proposed 
rulemaking,  the  Department  has 
established  five  minimal  functional 
requirements  that  an  EBT  system  would 
have  to  be  able  to  perform  specifically 
for  the  Food  Stamp  Program:  (1) 
Authorizing  household  benefits;  (2) 
providing  food  benefits  to  households; 
(3)  crediting  food  retailers  and  financial 
institutions  for  food  stamp  purchases  or 
refunds;  (4)  managing  retailer 
participation;  and  (5)  settlement  and 
reconciliation.  Setilement  and 
reconciliation  functions  are  prescribed 
under  paragraph  (j)  of  the  proposed 
rulemaking.  Related  to  some  of  these 
functional  areas  are  Food  Stamp 
Program  requirements  that  would  need 
to  be  supported  by  an  EBT  system. 

The  first  area,  authorizing  household 
benefits,  includes  basic  functions  that 
must  be  conducted  in  order  to  enable 
households  to  participate.  Under  the 
proposed  rulemaking,  the  State  agency 
was  required  to  permit  households  to 
carry-over  benefits  from  month  to 
month.  One  commenter  opposed  this 
requirement  stating  that  a  monthly 
window  of  availability  is  adequate  and 
facilitates  reconciliation.  The 
Department  has  maintained  this 
requirement  because  carry-over  of 
benefits  permits  food  stamp  households 
the  same  flexibility  they  have  with  food 
coupons.  Further,  carry-over  of  benefits 
is  consistent  with  commerical  debit  card 
systems  which  access  accounts  that 
carry  balances  from  one  month  to 
another. 

In  the  proposed  rule,  issuance  in  the 
on-line  EBT  systems  was  defined  as  the 
point  in  time  when  benefits  are  posted 
electronically  to  the  household  account 
database.  One  commenter  pointed  out 
that  this  definition  of  issuance  did  not 
appear  to  agree  with  language  for 
adjusting  benefit  errors  discovered  after 
posting  the  benefit  issuance  file  to  the 
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B>  s'ery.  database  but  prior  to  the 
issuance  date.  Consequently,  the 
Department  is  clarifying  the  definition  of 
issuance  to  be  the  point  in  time  at  which 
a  household  can  use  its  benefits  after 
the  benefits  have  been  posted  to  the 
account.  This  time  must  be  regularly 
scheduled  pursuant  to  7  CFR  274.2(c). 
Prior  to  reaching  the  issuance  date, 
posting  errors  may  still  be  adjusted  by 
the  State  agency  without  providing  the 
household  advance  notice.  After  this 
point,  overissuances  would  continue  to 
be  handled  according  to  current  food 
stamp  regulations  for  establishing  and 
collecting  claims. 

The  proposed  rule  stated  that  the 
State  agency  would  provide  training  to 
households  prior  to  implementation  of 
the  EBT  system  and  as  needed  during 
system  operation.  The  Department 
received  a  variety  of  comments 
generally  supporting  the  emphasis  on 
household  training,  but  indicating  a 
need  for  additional  clarification  or 
guidance  in  specific  areas.  Of  the  thirty 
different  comments  received,  seven 
commenters  stated  that  training  should 
provide  for  hands-on  use  of  the  POS 
equipment.  Eight  commenters  stated  that 
written  information  should  be  provided 
to  recipients  at  the  time  of  training,  with 
two  of  those  commenters  noting  the 
need  to  in':lude  client  rights  in  the 
printed  material  and  two  of  those 
commenters  stating  that  materials 
should  be  written  at  appropriate  grade 
level  and  language.  Five  other 
commenters  felt  that  there  should  be  a 
requirement  for  special  training  needs  of 
recipients  who  have  limited  English- 
speaking  abilities,  or  are  physically  or 
mentally  handicapped.  One  commenter 
felt  that  guidance  is  needed  on  the  type 
of  instruction,  level  of  training  and 
comparative  evaluation  of  methods  and 
techniques.  In  response  to  these 
comments  and  in  recognition  of  the 
importance  for  EBT  systems,  the 
Department  is  expanding  the  proposed 
training  requirements  to  include  hands- 
on  training  on  the  use  of  POS 
equipment:  consideration  of  special 
needs  of  recipients  with  Hmited  English- 
speaking  abilities,  physical  or  mental 
handicaps;  and,  the  use  and  provision  of 
written  materials,  including  client  rights, 
at  appropriate  grade  level  and  language 
for  all  recipients  per  7  CFR  272.4(b). 

The  preamble  to  the  proposed 
rulemaking  stated  that  the  State  agency 
has  the  option  to  utilize  either  Personal 
Identification  Number  (PIN)  selection 
(whereby  the  household  selects  the  PIN) 
or  PIN  assignment  (whereby  the 
household  is  assigned  a  PIN).  Twenty- 
two  commenters.  some  in  very  strong 
terms,  suggested  that  the  Department 


limit  this  option  to  PIN  selection  only. 
They  argued  that  the  risks  were  too 
great  with  PIN  assignment  as  the  PlNs 
would  be  difficult  to  remember  and, 
therefore,  written  down  and  kept  with 
the  card.  This  would  pose  a  security  risk 
for  safeguarding  the  benefits.  One 
commenter  opposed  PIN  selection  as 
they  felt  that  PIN  assignment  was  more 
secure  in  preventing  the  use  of  a 
common  number  source  such  as  a  birth 
date,  phone  number  or  Social  Security 
number.  The  Department  has  not  yet 
had  the  opportunity  to  test  PIN 
assignment  in  a  Food  Stamp  Program 
EBT  project  nor  has  any  mandatory  EBT 
system  utilized  PIN  assignment  to  date. 
Given  the  strong  support  for  PIN 
selection  and  the  fact  that  the 
Department  does  not  have  sufficient 
information  to  support  PIN  assignment, 
the  Department  is  amending  the 
proposed  rule  to  require  the  use  of  a  PIN 
selection  (§  274.12(e)(l)(ii)).  Procedures 
related  to  PIN  assignment,  such  as 
separate  mailing  of  each,  are  deleted 
from  the  final  rule.  The  Department 
recognizes  that  PIN  assignment 
promises  some  cost  savings  and  would 
consider  permitting  a  State  agency  to 
test  this  feature. 

The  second  functional  area,  providing 
food  benefits  to  households,  included 
specific  tasks  that  would  permit  the 
households  to  obtain  food  at  the  point- 
of-sale  (POS).  Included  in  these  specific 
tasks  were  back-up  purchase  procedures 
to  assure  households  access  to  their 
benefits  when  the  EBT  system  is  down. 
The  comments  received  on  this 
proposed  provision  are  discussed  later 
on. 

The  third  functional  area,  crediting 
retailers  and  financial  institutions, 
required  the  EBT  system  to  perform 
activities  related  to  food  stamp 
transactions  at  the  POS  terminal  through 
the  full  crediting  of  retailer  bank 
accounts  via  the  automated 
clearinghouse  (ACH)  network  or  other 
means  approved  by  the  Secretary. 
Comments  received  by  the  Department 
are  discussed  further  on  in  the  preamble 
under  the  heading.  "Crediting  Retailers." 

The  fourth  functional  area  was 
managing  retailer  participation.  In  this 
area,  three  commenters  addressed  the 
proposed  provision  regarding  retailer 
training.  One  commenter  supported  the 
provision  for  training  the  stores'  trainers 
and  further  stated  that  all  trainees 
should  be  provided  with  written 
reference  materials  and  program 
specific  information.  Two  commenters 
stated  that  retailer  training  should  be 
provided  on  a  continuing  basis,  one  of 
which  felt  that  training  should  be  at 
government  expense.  To  better  clarify 


the  retailer  training  policy,  the 
Department  is  amending  the  rule  to 
include  a  provision  of  that  appropriate 
materials  need  to  be  provided  to 
retailers  as  pari  of  training  activities^  It 
is  the  Department's  intent  that  training 
be  provided  to  all  newly  authorized 
retailers  as  needed,  once  conversion  has 
been  completed,  but  that  ongoing 
training  is  the  responsibihty  of  the 
retailer.  Regarding  the  government 
absorbing  the  cost  of  retailer  employee 
time  spent  in  training,  as  stated  in  the 
preamble  to  the  proposed  nile.  because 
retailers  currently  do  not  receive 
reimbursement  for  training  their 
employees  in  the  current  food  stamp 
procedures  and  requirements,  the 
Department  is  not  requiring  that  the 
State  agency  reimburse  retailers  for 
employee  training  costs. 

Household  Participation — Section 
274.13(f) 

The  proposed  rule  prohibited  account 
restrictions  such  as  setting  a  minimum 
dollar  amount  per  transaction  or 
maximum  limit  on  the  number  of 
transactions.  None  commenters 
supported  the  prohibition  on  transaction 
limits.  Eight  commenters  felt  that 
"reasonable"  transaction  limits  should 
be  allowed,  however,  some  of  these 
comments  related  to  transaction  Hmits 
at  an  ATM  and,  thus,  do  not  apply  to 
Food  Stamp  EBT.  Given  the  general 
support  received  for  prohibition  of  the 
number  of  transaction  limits  and  that 
the  current  coupon  system  has  no  such 
limitations  on  use  of  benefits  by 
households,  the  Department  is  retaining 
this  provision  as  written. 

In  addition  to  the  comments  received 
on  transaction  limits,  the  Department 
received  a  number  of  comments  on 
transaction  fees.  Eight  commenters, 
predominantly  public  interest  groups, 
requested  clarification  that  transaction 
fees  to  food  stamp  recipients  should  be 
explicitly  prohibited.  Five  commenters, 
mostley  State  agencies,  felt  that 
transaction  fees  to  food  stamp 
househoulds  should  be  allowed  after  a 
certain  num.ber  of  transactions  had  been 
completed.  The  Department,  in 
proposing  a  prohibition  on  the  number 
of  transactions  or  on  setting  a  m.inimum 
dollar  amount  per  transaction,  intended 
to  transaction  fees  would  also  be 
prohibited  as  the  application  of  such 
fees  would,  in  effect,  limit  transactions. 
Under  the  coupon  system,  recipients  are 
not  charged  for  transactions.  The 
Department  is  concerned  that  any 
transaction  fees  could  alter  recipient 
food  shopping  patterns  and  negatively 
affect  the  household's  ability  to  meet 
their  food  needs  Consequently,  the 
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Department  is  amending  §  274.12(0(1)  to 
specifically  prohibit  the  imposition  of 
transaction  fees  to  food  stamp 
households 


■■ectiu:}  2T4.12if) 


Balance  Informaijjn 
(2)  and  {3] 

The  proposed  rule  required  printed 
receipts  at  the  time  of  purchase  showir.g 
the  amount  of  the  purchase  and  the 
balance  remaining  in  a  household's  food 
stamp  EBT  account.  The  Department  has 
long  held  that  providing  a  balance  on 
the  POS  receipt  best  allows  households 
to  track  their  remaining  benefits  in  a 
manner  comparable  to  the  food  coupon 
system.  The  balance  on  the  POS  receipt 
provides  each  household  a  running 
record  and  minimizes  the  need  for  the 
household  to  take  separate  actions  to 
de'crmine  the  remainmg  balance  in  the 
account.  Tweive  commenters  supported 
the  need  for  printing  the  balance  on  the 
receipt.  Due  to  privacy  concerns,  three 
commenters  feit  that  households  should 
have  the  option  as  to  whether  the 
remaining  balance  is  printed  on  the 
receipt.  Four  commenters  opposed  the 
printing  of  the  remaining  balance  on  the 
recnpi.  two  of  whom  felt  it  was  a  security 
risk  as  most  register  receipts  have  two 
parts. 

Prior  to  the  Reading,  Pennsylvania 
EBT  demonstration,  the  Department 
determined  that  there  was  not  a  privacy 
issue  associated  with  printing  of  the 
remaining  balance  on  the  receipt.  The 
household's  name  is  not  included  on  the 
receipt,  only  the  card  account  number. 
The  Departm.enfs  experience  is  that 
recipients  have  found  this  information 
helpful.  The  Department  does  not 
believe  it  is  necessary,  nor  would  it  be 
cost-effective,  to  require  that  recipients 
be  given  the  option  for  having  the 
receipt  contain  the  remaining  balance. 
Consequently,  the  final  rule  requires,  as 
proposed,  that  printed  receipts  provide 
the  amount  of  the  purchase  and  the 
balance  remaining  in  the  household's 
food  stamp  benefit  account. 

Two  commenters  noted  that  the  cost 
to  upgrade  FHDS  equipment  to  print 
rem,aining  balance  on  receipt  should  be 
paid  for  by  the  government  or  the 
retailer  should  be  reimbursed.  The 
Department  expects  that  such  details 
will  be  resolved  by  the  State  agencies 
and  the  retailers,  and.  therefore,  has  not 
regulated  any  such  provision  herein. 

7  he  proposed  rule  also  required  that 
balances  be  made  available  without  the 
need  to  purchase  food  or  wait  in  a 
checkout  line.  Five  commenters 
supported  this  provision  Three 
conmunters,  all  .'■etailers,  feit  that 
balance  inquiry  should  not  be  permitted 
m  the  check-out  lanes  as  it  would  cause 
iinnrcessary  delay  s  at  the  cash  register. 


Four  commenters  encouraged  seperate 
or  remote  balance  inquiry  terminals, 
including  use  of  customer  service 
counters.  Seven  commenters  supported 
she  provision  of  balance  information  by 
phone,  either  a  24-hour,  seven  day  per 
week  hotline  (five  commenters)  or  an 
audio  response  unit  ('wo  commenters). 
Provisions  for  balance  inquiry  do  not 
need  to  include  the  use  of  closed  check- 
out lanes;  this  is  just  one  of  the  many 
options  utilized  in  the  demonstration 
projects.  The  Department  is  maintaining 
this  provision  as  proposed  and  leaving  it 
to  the  State  agencies  to  determine  how 
they  will  satisfy  the  requirement. 

The  Department  further  proposed  that 
State  agencies  be  capable  of  providing  a 
transaction  history  of  up  to  two  months 
to  households  that  request  it  in  order  to 
facilitate  problem  identification  and 
resolution.  Six  commenters  supported 
this  provision  as  v«-itten.  One 
commf.nier  opposed  the  provision, 
stating  that  it  was  inconsistent  with  the 
current  food  stamp  system  and,  further, 
that  State  agencies  should  be  able  to 
charge  a  fee  for  this  service.  Four 
commenters,  all  State  agencies,  fell  that 
transaction  histories  should  not  be  done 
"routinely,"  but  rather  to  resolve  a 
dispute  or  concern  with  printed  balance 
information.  Further,  these  commenters 
noted  that  clarification  was  needed 
regarding  frequency  limits  and  what  is 
meant  by  "up  to  two  months." 

It  is  the  Department's  intent  that  the 
provision  of  a  transaction  history  to  a 
household  will  be  done  more  as  an 
exception  rather  than  a  rule,  to  assist  in 
dispute  resolution  or  clarify  a 
household's  question  or  concern.  The 
provision  for  providing  a  transaction 
history  for  a  period  of  "up  to  two 
months"  means  that  the  EBT  system 
must  be  capable  of  providing 
transaction  histories  for  two  calendar 
months  of  activity.  That  is,  if  a  recipient 
requests  a  history  of  one  month,  the 
State  agency  may  limited  the  history 
report  to  the  one  calendar  month 
requested.  One  commenter  noted  that 
recipients  should  be  able  to  self-initiate 
transaction  histories  at  the  POS 
terminals.  There  is  nothing  to  preclude  a 
State  agency  from  considering  this  type 
of  feature,  but  if  is  not  an  option  the 
Department  chooses  to  regulate.  The 
provision  stands  as  proposed  other  than 
adding  a  clarification  to  ensure 
information  Is  available  for  up  to  two 
calendar  months. 

POS  Receipt  Information — Section 
274.12lf)(3) 

As  proposed,  this  final  rule  does  not 
permit  the  names  of  household  members 
to  be  printed  on  receipts  or  displayed  at 
the  terminal  except  when  a  signature  is 


necessary  to  complete  a  manual 
transaction  when  the  system  is  down. 
The  Department  did  not  receive  any 
comments  in  opposition  to  this 
provision.  Two  commenters  supported 
this  provision. 

The  POS  receipt  is  required  to 
contain,  at  a  minimum,  information  such 
as  the  transaction  type,  purchase 
amount,  remaining  balance,  date  of 
transaction,  terminal  location,  and 
account  code  or  recipient  code.  The 
State  agency  may  wish  to  include  other 
informational  items  on  the  POS  receipt. 
For  example,  two  commenters  stated 
that  a  cashier/clerk  identification 
number  should  also  be  included  on  the 
POS  receipt  to  help  track  any  fraudulent 
transactions.  This  has  been  done  in 
some  of  the  EBT  demonstration  projects 
and  provides  a  service  to  both  the 
retailers  as  well  as  to  the  State  agency. 
The  Department  strongly  encourages  the 
State  agency  to  consider  inclusion  of  a 
clerk/cashier  ID  on  the  POS  receipt. 
However,  this  has  not  been  made  a 
requirement  in  this  rule. 

Card  and  PIN  Replacement— Section 
274.12(f)(5) 

The  Department  proposed  that  the 
State  agency  be  permitted  to  impose  a 
replacement  fee  on  EBT  cards  above  a 
State  agency  determined  threshold,  not 
to  exceed  the  actual  cost  to  replace  the 
card.  Six  commenters  supported  this 
provision,  though  one  commenter  argued 
that  if  the  replacement  fee  is  too  low,  it 
may  not  ser\'e  as  a  deterrent.  Another 
commenter,  a  State  agency,  noted  that 
they  would  waive  replacement  fees  for 
hardship  cases  and  one  commenter 
suggested  that  there  be  at  least  one  free 
replacement  and  a  $2.00  cap  on 
replacement  fees.  Two  commenters 
opposed  this  provision,  with  one 
commenter  recommending  that  fees  not 
be  imposed  unless  the  card  was  lost 
more  than  three  times  (time  period  not 
specified  by  commenter).  Three 
commenters  asked  for  clarification  as  to 
whether  payment  of  fees  could  be  made 
through  a  deduction  of  the  household's 
benefit  account,  with  one  commenter 
asking  for  clarification  on  who  would 
receive  the  benefit  of  fees  collected. 

Given  the  supportive  responses  and 
the  demonstration  project  experience  of 
sometimes  numerous  card  replacements 
that  showed  that  the  carelessness  of  a 
few  recipients  can  be  very  costly,  the 
Department  has  adopted  this  provision 
as  proposed  by  giving  the  State  agency 
the  option  of  imposing  a  fee  for  cards 
replaced  above  a  State  agency 
determined  threshold  upon  receipt  of 
approval  from  FNS.  To  clarify,  payment 
of  fees  cannot  be  made  through  a 
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deduction  to  the  food  stamp  household's 
benefit  account.  Further,  the  State 
agency  would  need  to  ensure  that  the 
fees  are  applied  to  the  EBT  cost  center 
and  reported  as  program  income. 

The  Department  also  proposed  that 
the  State  agency  be  required  to  replace 
lost  or  stolen  EBT  cards,  or  PINs  when  a 
household  has  forgotten  it.  within  two 
business  days  after  the  household  has 
reported  the  loss  to  the  State  agency. 
Four  commenters  supported  this 
provision  as  written.  Three  commenters 
stated  that  immediate  replacement  of 
cards/PINs  should  be  required.  One 
commenter  felt  that  recipients  should  be 
allowed  to  complete  a  manual 
transaction  while  awaiting  card/PIN 
replacement.  Nine  commenters  opposed 
the  two  business  day  replacement  as 
unrealistically  short  and  suggested 
alternative  timeframes.  Three 
commenters  recommended  three 
business  days  for  replacement;  two 
commenters  suggested  five  business 
days  for  replacement;  and  one 
commenter,  a  financial  institution, 
recommended  a  10  to  15  day  standard. 
The  suggested  alternative  timeframes 
reflected,  in  some  cases,  the  time  that 
would  be  necessary  when  the  cards  and 
PIN  are  mailed  from  a  central  locatior.. 
Since  the  Department  is  requiring  PIN 
selection,  it  is  expected  that  centralized 
mailing  of  cards  and  PINs  will  be  the 
exception.  We  do  not  believe  that 
immediate  replacement  is  a  viable  or 
practical  alternative.  On  the  other  hand, 
we  feel  that  two  business  days  for 
replacement  is  not  an  unreasonable  goal 
as  food  stamp  households  can  access 
their  benefits  only  with  use  of  the  EBT 
card  and  such  access  is  very  important 
for  households.  Further  this  quick 
replacement  has  not  been  a  problem  for 
the  demonstration  projects. 
Consequently,  the  Department  is 
adopting  the  proposed  provision  as 
final.  Should  a  State  agency  propose  a 
system  utilizing  centralized  mailing  of 
cards,  a  waiver  may  be  requested  to 
allow  a  longer  replacement  time. 
However,  the  Department  will  not 
approve  time  periods  exceeding  five 
days.  The  use  of  manual  back-up 
procedures  without  presenting  the  EBT 
card  represents  a  significant  security 
risk  and.  therefore,  would  not  be 
allowed. 

The  Department  proposed  that  if  a 
household  loses  its  EBT  card  and  the 
benefits  are  spent,  no  replacement  of 
benefits  would  be  made.  The  proposed 
rule  also  required  that  an  irmnediate 
hold  be  placed  on  accounts  at  the  time 
notification  is  received  from  the 
household  regarding  the  need  for  a  new 
card  or  PLN.  It  was  the  Department's 


intent  that  liability  for  lost  benefits  5h;ft 
from  the  recipient  to  the  State  agency  at 
the  time  the  household  reports  the  card 
as  lost  or  stolen  to  the  appropriate 
entity. 

One  commenter  opposed  the 
prohibition  on  replacement  of  benefits. 
Seven  commenters  stated  that  benefits 
lost  after  the  household  reports  the  loss 
should  be  replaced,  that  is.  the  liability 
should  shift  from  the  recipient  to  the 
State  agency.  Three  of  these 
commenters  also  stated  that  food  stamp 
households  should  be  entitled  to  the 
same  protection  under  regulation  E  as 
other  consumers,  including  limitations 
on  liability  for  lost  benefits  and.  further, 
that  stronger  protection  and  less  liability 
is  warranted  for  recipients.  Regulation  E 
is  the  Federal  Reserve  regulation  which 
implements  the  Electronic  Funds 
Transfer  Act  and  which  applies  to 
electronic  transfers  that  debit  or  credit  a 
consumer  asset  account— i.e..  debit  card 
transactions. 

The  proposed  rule  on  liability  for  lost 
benefits  was  based  on  the  belief  that 
each  household  needs  to  be  responsible 
for  ensuring  that  their  card  and  PIN  are 
secure.  Recipient  training  emphasizes 
the  importance  of  keeping  the  PIN  in  a 
separate  location  from  the  card  to 
safeguard  benefits  if  the  card  is  lost. 
While  the  Department  understands  the 
concerns  raised  by  commenters,  this 
rule  retains  the  proposed  provision  and 
holds  a  household  liable  for  any  benefits 
drawn  from  their  accounts  prior  to  their 
reporting  their  cards  lost  or  stolen. 
However,  once  the  household  reports 
the  card  lost  or  stolen  to  the  appropriate 
entity,  the  State  agency  is  required  to 
place  an  immediate  hold  on  the  benefits 
and  at  that  point  assumes  liability  for 
lost  benefits.  If  benefits  are  drawn  from 
an  account  after  the  time  the  card  has 
been  reported  lost  or  stolen,  the  State  or 
its  agent  must  replace  the  lost  or  stolen 
benefits.  The  rule  has  been  clarified 
accordingly. 

Two  commenters  recommended  that 
the  State  agency  be  required  to  maintain 
a  record  showing  the  date  and  time  the 
household  reports  the  lost/stolen  card. 
The  Department  agrees  that  this 
documentation  is  necessary  to  establish 
hability  and  the  rule  has  been  revised  to 
require  such  recordkeeping. 

One  commenter  stated  that 
households  should  be  notified  of  their 
right  to  card/PIN  replacement.  As 
indicated  in  the  recipient  training 
section,  the  Department  expanded  the 
training  requirements  to  include 
provision  of  client  rights  to  all  EBT 
households.  The  right  to  card/PIN 
replacement  as  well  as  assumption  of 


'.lability  for  a  lost  card  would  be 
included  in  this  training. 

One  commenter  asked  for  clarification 
regarding  duplicate  accounts  not  being 
established  which  would  permit 
households  to  access  more  than  one 
account  in  the  system.  The  suggestion 
was  that  there  might  be  accounts  other 
than  food  stamp  accounts  to  which  the 
household  has  access.  To  clarify,  the 
Department  is  amending  the  proposed 
language  to  indicate  that  not  more  than 
one  food  stamp  account  can  be 
accessed. 

Benefit  Conversion  274.12(f)(6) 

The  proposed  rule  required  the  State 
agency  to  convert  food  coupons  into 
electronic  benefits  for  households  which 
enter  an  EBT  area.  Conversely, 
households  leaving  an  EBT  area  would 
have  to  be  able  to  have  their  remaining 
balances  converted  into  food  coupons. 
Two  State  agencies  opposed  converting 
coupons  issued  by  another  State  agency 
to  EBT  as  it  would  create  administrative 
difficulties  including,  perhaps,  design 
modifications  to  the  eligibility  system. 
The  Department  agrees.  Since  EBT  is  not 
widespread,  and  coupon  use  will 
continue  for  some  time,  the  Departm.ent 
is  amending  the  proposed  rule  to  allow 
the  State  agency  the  option  to  permit  the 
household  that  enters  an  EBT  area  to 
continue  to  use  the  coupons  on  hand 
prior  to  conversion  to  EBT,  This 
requirement  may  change,  however,  once 
EBT  has  become  more  widespread. 

The  rule  also  proposed  that 
conversions  from  EBT  to  coupons  occur 
within  one  business  day.  Nine 
commenters  supported  the  one  business 
day  conversion  with  two  of  these 
commenters  stating  that  one  day  is 
feasible  if  the  client  appears  in  person. 
However,  one  day  may  not  be  sufficient 
if  conversion  is  handled  by  phone  or 
mail.  Ten  commenters  opposed  the  one 
business  day  conversion  limit  with  two 
State  agencies  noting  that  coupon 
inventories  are  not  maintained  at  all 
offices  and.  therefore,  it  would  not  be 
possible  to  convert  recipients  back  to 
coupons  in  one  business  day.  Four  of  the 
commenters  opposing  the  one  day 
conversion  noted  that  one  day 
conversion  may  not  be  possible  due  to 
system  requirements  and  the  need  to 
process  applications.  Two  State 
agencies  felt  there  should  be  an 
allowance  for  the  mailing  of  benefits 
and  that  one  day  conversion  was  not 
reasonable.  T-vo  commenters  noted  that 
coupon  conversion  is  a  service  to  the 
client  already  issued  benefits  and  the 
associated  rules  should  not  be  confused 
with  those  of  initial  issuance.  The 
Department  agrees  that  one  day  for 
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conversion  to  coupons  may  not  be 
sufficient  for  those  State  agencies  that 
maintain  a  centralized  depository  of 
coupons.  Consequently,  the  Department 
has  amended  the  fmal  rule  to  permit  the 
State  agency  to  convert  EBT  benefits  to 
coupons  within  three  business  days 
when  centralized  coupon  inventories  are 
used.  One  business  day  wUl  remain  the 
requirement  for  State  agencies  with 
local  inventories. 

The  proposed  rule  also  permitted  the 
State  agency  the  option  of  limiting  the 
num.ber  of  conversions  per  household 
that  may  occur  during  a  one  year  period 
of  time.  Three  commenters  supported  a 
limit  to  the  number  of  conve'-sions. 
Another  commenter  stated  that  if 
conversions  are  lim.ited,  then  at  least 
one  conversion  per  year  should  be 
allowed.  N'me  comm.enters  opposed  any 
limitation  on  the  number  of  conversions 
since  it  restricts  the  recipient's  ability  to 
shop  in  bordering  non-EBT  areas  and  to 
travel.  One  commenter  felt  there  was  no 
need  to  convert  benefits  as  it  adds 
unnecessary  costs  and  complexity. 
Three  com.menters  stated  that  the 
limitation  should  be  lifted  to 
accomm.odate  mobile  populations  such 
as  migrant  workers.  As  stated  in  the 
proposed  rule,  the  Department  believes 
that  unlimited  conversions  reduce  the 
potential  of  the  EBT  system  to  minimize 
trafficking.  It  is  not  the  Department's 
intent  to  alter  the  shopping  patterns  of 
food  stamp  households  and  the 
Department  does  not  believe  the 
limitation  on  the  number  of  conversions 
w;i!  have  this  impact.  The  State  agency 
is  required  to  address  household  access 
to  retail  stores,  including  the  equipping 
of  bordering  non-EBT  retail  stores  (refer 
to  section  on  "Border  Stores").  Further, 
it  was  not  the  Department's  intent  to 
limit  mobile  populations  such  as  migrant 
workers.  Certainly,  households  moving 
out  of  the  area  are  entitled  to 
conversions  and  should  be  provided 
conversions  in  all  cases.  It  is  also  the 
Department's  intent  that  conversions  be 
made  available  for  sitiitations  such  as 
leaving  the  area  lemporaniy  for  family 
emergencies,  fiowever,  the  Department 
m.aintains  that  State  agencies  are  in  the 
best  position  to  determine  whether  any 
lim.its  on  conversion  are  warrunled  and 
how  such  limits  are  best  applied  The 
Department  is  clanfying  this 
requirement  to  permit  State  agencies  to 
establish  a  limitation  on  the  number  of 
conversions  that  will  be  approved  by 
ENS  dunng  the  APD  process;  however, 
any  limitation  shall  not  be  applicable  to 
households  that  move  from  the  EBT 
area. 

Under  the  proposed  rule,  the  State 
agency  would  be  required  to  round  the 


benefits  down  to  the  nearest  dollar 
amount  suitable  for  coupon  issuance. 
For  the  remaining  benefits  in  an  EBT 
account,  the  Department  proposed  that 
the  household  spend  any  remaining 
benefits  in  order  to  elim.inate  the  small 
remaining  balance.  One  commenter 
opposed  the  rounding  down  and  one 
commenter  supported  it.  Opposition  to 
the  rounding  down  was  stated  to  be  that 
the  recipient  would  "lose"  benefits.  The 
Department  would  like  to  clarify  that 
benefits  that  cannot  be  converted  are 
not  lost.  The  benefits  remain  on  the  EBT 
card  and  the  recipient  is  instructed  to 
spend  these  benefits  down. 

Several  State  agencies  commented  on 
the  spending  down  procedures  with  one 
of  the  State  agencies  stating  that  they 
oppose  the  not.fication  to  the  household 
tij  spend  down:  they  felt  this  notice 
could  be  provided  dunns  the  initial 
training.  However,  in  order  to  minimize 
the  prospect  of  a  household  not  using  its 
benefits,  the  Department  beheves  that 
the  notification  is  warranted.  Another 
State  agency  commented  that  they 
should  be  permitted  to  certify  the 
rem.aining  amount  over  to  the  receiving 
State  agency  and  zero  out  the  account 
with  hou.sehoid  approval.  One  State 
agency  commented  that  State  agencies 
should  be  penr.itted  'o  require  recipients 
to  spend  down  amoun'.s  Ifss  than  $20.00 
at  conversion.  The  Department  believes, 
however,  that  recipients  have  a 
sufficiently  strong  interest  in  retaining 
this  level  of  benefits  to  justify  our 
retention  of  the  requirement  for 
conversion  as  proposed.  The 
Department,  based  on  the  comments 
received,  is  not  sufficiently  compelled  to 
change  the  provision  for  rounding  down 
and  spending  down 

One  commenter  asked  for  clarification 
regarding  the  situation  when  a 
household  fails  to  initiate  a  conversion 
before  leaving  the  EBT  area  and 
whether  the  State  agency  is  permitted  to 
deny  a  request  that  the  unspent  benefits 
be  transferred.  To  clanfy,  the  State 
agency  cannot  deny  a  request  for  the 
transfer  of  benefits  that  have  been 
issued  but  have  not  been  spent. 

The  Department  also  proposed  that  if 
the  household  fails  to  spend  the 
remaining  balance  withm  one  week 
after  conversion,  the  State  agency  would 
expunge  the  amount  and  notify  the 
Dppartment  of  the  amount  of  benefits 
expunged.  One  commenter  opposed  the 
expunging  of  benefits  stating  that 
recipients  should  not  be  required  to  "use 
it  or  lose  it."  The  Department  believes 
that,  when  households  have  given  notice 
that  they  are  leaving  the  area  and  have 
converted  their  EBT  benefits  to  coupons, 
it  is  reasonable  to  allow  the  State 


agency  to  lunit  the  cost  of  account 
maintenance  by  expunging  the 
remaining  amount.  In  these  cases,  the 
households  have  chosen  not  to  access 
their  remaining  benefits,  en  amount 
which  would  not  exceed  $1.99.  and 
would  not  be  accessing  these  benefits 
since  they  have  left  the  area.  Therefore, 
the  final  rule  is  adopted  as  proposed. 

Stale  or  Dormant  Accounts — Section 
274.42(f)(7) 

The  Department  proposed  that  when 
accounts  are  inactive  for  a  three  month 
period  that  the  State  agency  be 
permitted  to  store  the  remaining  benefits 
amounts  off-line.  Two  commenters 
supported  off-line  storage  of  inactive 
accounts  with  one  of  commenters 
stating  that  off-line  storage  of  inactive 
accounts  should  not  be  mandated  and 
the  other  commenter  stating  that  the 
State  agency  should  be  given  the  option 
as  to  when  to  load  inactive  files  off-line. 
One  commenter  supported  the  proposed 
provision  of  moving  accounts  that  are 
inactive  for  three  months  to  an  off-line 
file.  Five  commenters  opposed  off-line 
storage  after  three  months,  with  two 
commenters  citing  that  it  was  not  worth 
the  effort,  that  it  would  be  easier  to 
maintain  the  accounts  on-line  until  time 
to  purge.  One  commenter.  a  financial 
institution,  stated  that  the  standard 
banking  practice  was  six  months  for 
inactive  accounts  and  twelve  months  for 
stale  dating.  A  State  agency 
recommended  that  two  consecutive 
months  of  inactivity  be  used.  One 
commenter  recommended  conforming 
with  AFDC  accounts  where  a  warrant  is 
canceled  after  180  days  if  it  is  not 
cashed.  Given  the  lack  of  consensus  on 
the  time  period  for  moving  accounts  off- 
line, the  Department  has  maintained  this 
provision  as  proposed.  State  agencies 
may  determine  when  inactive  accounts 
are  moved  off-line  any  time  after  a 
minimum  period  of  three  months. 

Two  commenters  asked  that  "inactive 
accounts"  be  more  precisely  defined. 
The  Department  defines  inactive 
accounts  as  those  accounts  that  have 
had  no  activity  initiated  by  the 
household,  regardless  of  whether 
benefits  have  been  issued.  One 
commenter  asked  if  off-line  accounts 
carry  an  interest  liabihty  under  the  Cash 
Management  Improvement  Act.  To 
clarify,  food  stamp  benefit  accounts  are 
an  authorization  account,  not  a 
consumer  account  whereby  funds  in  the 
consumer  account  earn  interest. 
Therefore,  there  would  be  no  interest 
liability  with  the  off-line  food  stamp 
accounts.  A  State  agency  asked  if  theyr 
could  delegate  off-line  accounts  to  a 
contractor.  The  State  agency  may 
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contract  out  the  maintenance  of  off-line 
accounts  but  they  would  need  to  ensure 
that  they  could  access  the  off-line 
account  as  necessary. 

The  proposed  rule  required  the  State 
agency  to  attempt  to  notify  the 
household  prior  to  storing  the  benefits 
off-line  and  inactivating  the  benefit  card 
account.  Three  commenters  supported 
this  provision  as  written;  two 
commenters  opposed.  In  keeping  with 
current  food  stamp  program 
requirements,  the  Department  feels  that 
it  is  incumbent  upon  the  State  agency  to 
attempt  to  notify  the  household  prior  to 
storing  the  benefits  off-line  and 
inactivating  the  benefit  card  account. 
This  provision  is  adopted  in  the  final 
rule  as  proposed. 

The  proposed  rule  would  permit  the 
State  agency  to  expunge  dormant 
account  benefits  after  one  year  of 
inactivity.  Two  commenters  supported 
the  provision  as  written.  One 
commenter  opposed  this  provision. 
Three  commenters  stated  that  one  year 
was  too  long  and  suggested  other 
timeframes.  Two  commenters 
recommended  90  days  before  expunging 
dormant  accounts  and  one  commenter 
recommended  a  period  six  to  nine 
months.  One  commenter  noted  that 
timeframes  for  unclaimed  accounts  vary 
according  to  State  statute.  One 
commenter  asked  whether  the  term 
"expunged"  means  that  the  household  is 
no  longer  entitled  to  the  benefits.  Three 
commenters  stated  that  the  language  in 
this  provision  seems  to  contradict  the 
provision  for  expunging  the  remaining 
conversion  benefit  balance  after  a  one 
week  period.  To  clarify  these  last  two 
issues,  the  Department  defines  the  term 
"expunged"  to  mean  that  authorization 
for  household  use  of  remaining  benefits 
is  withdrawn  and  the  benefits  are, 
therefore,  no  longer  available  to  the 
household.  Further,  the  Department 
believes  that  a  different  standard  is 
warranted  for  expunging  stale  accounts 
than  for  expunging  unconverted  EBT 
food  stamp  benefits  that  have  not  been 
spent  down  after  a  household  is  notified 
to  do  so  when  conversion  takes  place. 
Unlike  households  that  have  not 
accessed  their  benefits  for  a  year  and 
have  not  contacted  the  State  agency, 
households  requesting  conversion  to 
coupons  have  contacted  the  State 
agency  and  have  essentially  given 
permission  to  the  State  agency  to  close 
their  case.  Moreover,  in  a  conversion 
situation,  the  maximum  expunged 
amount  would  be  Si. 99.  Therefore,  the 
timeframe  for  expunging  benefits 
remains  at  one  year.  However  the 
Department  recognizes  that  this  is  a 
provision  that  pertains  to  the 


availability  of  benefits,  there  needs  to 
be  consistency  across  State  agencies. 
Therefore,  the  rule  has  been  modified  to 
require  State  agencies  to  expunge  stale 
accounts  (i.e.,  Oiose  unaccessed  for  one 
year)  on  a  monthly  basis  and  report  the 
change  in  the  benefit  issuance  obligation 
along  with  other  issuance  obligation 
information  reported  to  FNS  each 
month. 
Photo  Identification  Cards 

The  proposed  rule  stated  that  the 
requirements  for  providing  identification 
cards  do  not  apply  in  EBT  systems 
because  EBT  systems  can  adequately 
safeguard  against  fraudulent  and/or 
duplicate  issuances  by  use  of  the  PIN. 
However,  State  agencies  that  wish  to 
continue  the  issuance  of  identification 
cards  in  addition  to  EBT  cards  may  do 
80.  Six  commenters,  three  of  which  were 
retailers,  supported  the  provision  as 
written.  Two  commenters  felt  that  both 
a  PIN  and  photo  should  be  allowed,  with 
one  commenter,  a  retailer,  stating  that 
photo  identification  should  be  permitted 
when  the  system  is  dowm.  Since  the 
proposed  rule  permits  the  State  agency 
to  issue  identification  cards  in  addition 
to  the  EBT  cards,  if  they  choose  to  do  so. 
we  have  adopted  the  proposed  provision 
as  final. 
Timely  Issuance— Section  274.12(f)(8) 

The  proposed  rule  required  State 
agencies  that  issue  benefits  through  EBT 
to  meet  the  processing  standards  for 
issuance  of  normal  applications  and 
expedited  service  applications.  Four 
comments  were  received  in  support  of 
this  provision  as  written.  One 
commenter  stated  that  "timely"  access 
needs  to  be  specifically  defined.  We 
believe  that  "timely"  is  adequately 
addressed  in  7  CFR  273.2  regarding 
application  processing  and  expedited 
service  timeframes.  Consequently,  this 
provision  has  been  adopted  in  the  final 
rule  as  proposed. 

Access  to  Retail  Stores 

The  proposed  rule  required  that  the 
EBT  system  provide  for  minimal 
disruption  of  access  to  and  service  in 
retail  stores  and  not  result  in  either  a 
significant  reduction  in  choices  of 
authorized  retailers  for  households  or  a 
significant  increase  in  the  cost  of  food  or 
transportation  to  participating 
households.  Eleven  commenters  stated 
that  "minimal  disruption"  in  terms  of  a 
"significant  reduction  of  choices"  and/ 
or  a  "significant  number  of  participating 
retailers"  should  be  defined  in  more 
quantifiable  terms,  with  two  of  the 
commenters  also  adding  the  need  for 
quantifying  minority  store  participation. 
Three  of  the  eleven  commenters 


provided  suggested  participation  rates 
from  at  least  75  percent  of  all  authorized 
retailers,  to  90  percent  of  participating 
supermarkets  and  75  percent  of 
participating  small  retailers,  to  90 
percent  of  all  authonzed  stores  unless 
no  area  using  EBT  is  more  than  five 
miles  from  a  participating  store.  One 
commenter  suggested  that  loss  of  any  of 
the  largest  six  to  eight  supermarket 
chains  should  be  considered  a 
significant  reduction  in  choice.  One 
commenter  noted  that  significant 
reduction  in  choices  of  authonzed  food 
retailers  for  households  could  be 
interpreted  in  a  very  restrictive  manner 
if  only  a  few  stores,  for  example,  do  80 
percent  or  more  of  food  stamp  volume  m 
an  area.  Three  commenters 
recommended  that  surveys  or  a 
monitoring  effort  be  required  to  assess 
whether  FJBT  results  in  significant 
reduction  in  choices,  with  one  of  the 
commenters  stating  that  FNS  should 
fund  such  an  effort.  One  commenter 
noted  that  State  agencies  should  be 
required  to  examine  complaints  of 
inadequacy.  One  commenter  stated  that 
the  statute  does  not  address  that  EBT 
shall  not  result  m  a  significant  increase 
in  the  cost  of  food  or  transportation  to 
participating  retailers. 

The  Department  carefully  considered 
the  many  comments  received  regarding 
this  provision.  We  do  not  fee!  that 
quantifying  a  "significant  reduction  in 
choices"  or  a  "significant  number  of 
participating  retailers"  is  a  viable 


alternative.  No  federal  rule  stating 
acceptable  percentages  could 
adequately  anticipate  the  myriad  of 
possible  retailer  environments  that  exist 
in  (he  country.  For  example,  one  area 
may  exist  where  there  are  just  a  few 
stores  that  do  almost  all  of  the  food 
stamp  business.  In  this  area,  the  State 
agency  might  be  faced  with  a 
"signihcant  reduction  in  choices"  if  one 
or  more  of  these  stores  did  not 
participate  in  the  EBT  system.  In 
another  area,  where  food  stamp 
business  is  spread  over  many  stares, 
non-participation  by  particular  retailers 
could  probably  be  handled  more  readily. 
The  State  agency  must  determine 
whether  shopping  patterns  for 
households  residing  in  the  project  area 
would  be  disrupted  and  "significant 
reduction  in  choices"  or  a  'significant 
number  of  participating  retailers"  would 
need  to  be  determined  on  a  case-by-case 
basis.  However,  the  Department  fully 
intends  to  use  its  approval  authority  in 
examining  the  sufficiency  of  the  State 
agency  deployment  plan  to  ensure  that 
the  needs  of  households  are  met  without 
a  significant  increase  in  the  cost  of  food 
or  cost  of  transporiation  for  households. 
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The  Department  has  amended  the 
language  at  paragraph  274.12(g)[4)(ii)(C) 
to  require  the  State  agency  to  examine 
household  shopping  patterns  in  the  EBT 
issuance  area  in  order  to  establish  the 
needs  for  POS  terminal  deployment.  The 
Department  has  also  amended 
paragraph  274.12(0(8)  to  require  that  the 
EBT  system  not  result  in  a  significant 
increase  in  the  cost  of  food  or  the  cost  of 
transportation  to  participating  retailers 
incurred  by  food  stamp  households 

Retailer  Participation— Section  274.12(gj 

The  Department  received  numerous 
comments  regarding  the  provisions 
prescribed  in  the  proposed  rulemaking 
for  retailer  participation.  The  six  areas 
proposed  for  retailer  participation 
include: 

(1)  Providing  retailer  an  opportunity  to 
participate; 

(2)  Retailer  cost  to  participate; 

(3)  Sufficient  numbers  of  retailers 
participating; 

(4)  Terminal  deployment 
requirements; 

(5)  Crediting  of  retailers;  and 

(6)  Retailer  agreements. 

The  statute  requires  State  agencies  to 
afford  all  authorized  food  retailers  an 
opportunity  to  participate  in  the  EBT 
system.  Four  comments  were  received 
which  requested  clarificdtion  on  the 
participation  of  drug  treatment  centers 
and  homeless  meal  providers.  As 
explained  in  the  proposed  rule,  an 
authorized  food  retailer  includes  each  of 
the  retailer  types  authorized  to 
participate  as  prescribed  under  7  CVK 
278.1.  The  Department  wishes  to  clarify 
that  this  requirement  includes  any 
authorized  food  retailer  including  senior 
citizens'  centers  or  Mea!s-on-VVheels 
providers,  treatment  programs  such  as 
drug  addiction  and  alcohol 
rehabilitation  programs,  group  living 
arrangements,  shelters  for  battered 
w'omen  and  children,  homeless  meal 
providers,  house-to-house  trade  routes, 
fanners  markets,  and  other  firms  that 
sell  eligible  food  products.  All  of  these 
food  retailers  as  well  as  supermarkets, 
grocery  stores,  convenience  stores  and 
corner  markets  must  apply  to  FNS  in 
order  to  be  authorized  to  participate  and 
be  authorized  by  FNS  prior  to  accepting: 
food  coupons,  or  EBT  access  cards,  in 
exchangp  for  eligible  food  items.  Stale 
agencies  do  not  have  authority  to  select 
which  retailers  can  or  cannot  participate 
in  an  EBT  system. 

One  comment  questioned  whether  all 
retailers  are  required  to  participate  in 
the  EOT  system  with  a  second  comment 
suggesting  that  once  an  EBT  system  is  in 
operation,  continued  participation  as  an 
authorized  retailer  should  be  contingent 
on  participation  in  the  EBT  system. 


Similarly,  another  comment  suggested 
that  State  agencies  should  have  the 
option  to  permit  retailers  to  participate 
without  the  installation  of  a  POS 
terminal.  Regarding  this  latter  concern, 
the  Department  wishes  to  clarify  that 
retailers  may  not  choose  to  remain  on  a 
paper  voucher  system  in  lieu  of  the  EBT 
system  as  long  as  a  POS  terminal  can  be 
utilized  at  the  store  location.  However, 
if  they  do  not  desire  POS  terminals,  they 
are  not  required  to  accept  them. 
Furthermore,  authorized  retailers  must 
continue  to  accept  food  coupons  even 
though  an  EBT  system  operates  at  a 
particular  store  location.  The 
Department  is  amending  the  proposed 
rule  at  paragraph  274.12|g)(l)  to  add  a 
sentence  which  reads  "an  authorized 
food  retail  store  shall  not  be  required  to 
participate  in  an  EBT  system,"  In 
addition,  the  Department  is  revising  the 
last  sentence  at  pargaraph  274.12(g)(l)(i) 
by  adding  "via  a  POS  terminal"  after 
"on-line  transactions"  in  order  to  clarify 
that  the  Department  views  the  primary 
EBT  system  as  consisting  of  POS 
terminals  and  that  alternative  systems 
could  be  utilized  only  if  a  retailer  cannot 
accommodate  such  terminals. 

Two  comments  also  questioned  the 
flexibility  of  the  proposed  provisions 
regarding  an  alternative  system  for 
those  food  retailers  that  would  not  have 
POS  terminals  or  be  able  to  telephone  at 
the  time  of  sale  to  obtain  authorization 
from  the  centra!  computer  database. 
One  comm.enter  noted  that  a  manual 
voucher  system  as  back-up  or  an 
alternative  for  food  retailers  unable  to 
accommodate  a  POS  terminal  would  be 
costly  for  State  agencies.  One 
commenter  supported  the  proposed 
alternative  for  those  food  retailers  that 
had  no  telephone  access.  As  discussed 
in  the  preamble  to  the  proposed  rule, 
utilization  of  manual  vouchers  or  other 
back-up  systems  is  to  be  limited  to 
retailers  which,  due  to  the  nature  of 
their  business,  could  not  accommodate 
electronic  access  to  the  EBT  system.  The 
Department  does  not  intend  to  disallow 
manual  voucher  systems  or  other 
alternatives  to  a  POS  terminal  as  one 
comment  stated.  Rather,  the  Department 
has  urged  demonstration  projects  to 
develop  methods  that  perm.it  all  types  of 
authorized  retailers  to  access  the  EBT 
system,  utilizing  an  electronic  access  to 
the  extent  possible.  This  is  appropriate 
as  a  step  which  will  permit  EBT  systems 
on  a  nationwide  basis.  However,  if  a 
State  agency  devises  a  method  to 
accommodate  retailers  such  as  route 
vendors  without  utilizing  a  manual 
voucher  procedure,  the  Department 
would  be  willing  to  entertain  that 
possibility. 


As  a  result,  retailers  would  not  be 
permitted  to  refuse  POS  terminals  in 
exchange  for  a  manual  voucher  system 
solely  because  of  a  preference  for  a 
paper  redemption  system. 

However,  State  agencies  may  choose 
to  utilize  manual  vouchers  during  an 
interim  period  when  a  retail  store  is 
awaiting  installation  of  POS  equipment. 
This  policy  is  consistent  with  one 
comment  received  urging  that  EBT  be 
implemented  in  a  manner  which  is 
equitable  for  all  food  retailers.  Several 
other  comments  also  indicated  that 
there  is  a  need  to  avoid  disruption  of  the 
competitive  market  among  food  retailers 
which  such  an  interim  measure 
alleviates. 

One  comment  recommended  that  food 
retailers  be  required  to  have  a  bank 
account.  The  Department  currently  does 
not  require  authorized  food  retailers  to 
have  bank  accounts  in  order  to  redeem 
food  coupons.  However,  the  vast 
majority  of  financial  Institutions  have 
operating  policies  which  would  preclude 
redemption  of  food  coupons  for  a 
retailer  that  did  not  have  an  orrgoing 
relationship  with  a  given  bank. 
Therefore,  the  Department  sees  no  need 
to  require  retailers  to  have  bank 
accounts  as  it  is  a  routine  part  of 
business  practices  and  a  retailer  would 
have  to  have  a  relationship  with  a 
financial  institution  capable  of 
electronic  settlement. 

Retailer  Access  to  System — Section 
274.12(g)(l)(ii) 

The  Department  proposed  that  the 
State  agency  permit  access  by  the 
retailer  to  the  EBT  central  computer 
within  two  weeks  of  receipt  of  the  FNS 
authorization  notice  and  provide  access 
to  the  system  within  30  days  or  a 
mutually  agreed  time  period  if  the 
retailer  chooses  a  third  party  processor 
or  chooses  to  drive  its  own  terminals.  To 
facilitate  the  third  party  interface  and 
certification  process,  the  Department 
proposed  that  State  agencies  be  required 
to  publicize  their  third  party  interface 
requirements  in  advance  of  system 
implementation.  Seven  of  the  nine 
comments  received  were  opposed  to  the 
time  limits  as  proposed.  These 
commenters  indicated  that  installation 
time  for  telephone  lines.  POS  terminal 
installation,  terminal  set-up  and  the 
need  to  successfully  complete  State 
certification  in  instances  of  third  party 
processors  in  many  instances  requires 
more  than  the  proposed  two  weeks  for 
retailers  and  30  days  for  third  party 
processors.  For  example,  one  comment 
indicated  that  dedicated  telephone 
installation  by  the  telephone  company 
can  take  up  to  45  days  alone.  State 
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agencies  shall  continue  to  be  required  to 
permit  access  to  the  EBT  systpm  within 
two  weeks  for  food  retailers  and  30  days 
for  third  party  processors  or  retailers 
driving  their  own  terminals.  The  time 
periods  begin  after  FNS  authorization  is 
received  by  the  retailer  The  Department 
is  revising  the  proposed  rulemaking  to 
require  FNS  field  offices  that  are 
responsible  for  authonzing  food  retailers 
to  inform  each  retailer  at  the  time  of 
application  that  an  EBT  system  operates 
in  their  location  and  to  provide  timely 
notice  to  the  State  agency  of  all  newly 
authorized  retailers.  Provided  the 
retailer  can  reasonably  expect 
authorization  to  participate,  the  food 
retailer  and  State  agency  or  its 
contractor  can  take  preliminary  steps 
which  ensure  timely  access  to  the  EBT 
system  once  the  retailer  receives  formal 
authorization  from  FNS. 

However,  if  circumstances  beyond  the 
control  of  the  State  agency  or  its 
contractor  will  prevent  access  within 
the  prescribed  time  periods,  the  State 
agency  shall  inform  the  retailer  and/or 
third  party  processor.  Such 
circumstances  may  include,  but  are  not 
limited  to.  the  installation  of  telephone 
lines,  establishment  of  the  pre- 
notification  required  to  validate  ACH 
crediting  to  a  retailer's  bank  accouift 
and  successful  completion  of  State 
agency  certification  standards  for 
functional  and  acceptance  testing. 
Consequently,  the  language  at 
paragraph  274.12(g)(l)(ii)  is  changed  to 
include  provisions  for  circumstances 
outside  the  control  of  State  agencies  or 
their  contractors. 

Two  comments  indicated  that  all  food 
retailers  should  be  permitted  access  to 
the  EBT  system  at  the  same  time.  The 
Department  agrees  that  implementation 
of  the  EBT  system  should  be  conducted 
in  a  manner  that  does  not  disrupt 
existing  markets  to  the  extent  possible. 
It  is  not  possible,  however,  for  newly 
authorized  retailers  once  the  EBT 
system  has  been  implemented  to  be 
equipped  at  the  same  time  as  all  other 
retailers.  The  Department  shall  review 
implementation  plans  prepared  by  State 
agencies  to  ensure  that  retailers  are  not 
put  unnecessarily  at  a  competitive 
disadvantage  during  implementation  of 
the  EBT  system.  The  Department 
believes  that  implementation  needs  may 
differ  considerably  from  site  to  site 
which  necessitates  flexibility  for  State 
agencies  in  their  planning.  As  a  result. 
no  changes  are  made  to  the  proposed 
rule  with  respect  to  this  issue. 

Retailer  Costs— Section  274.12(g)(2) 

In  the  proposed  rule,  the  Department 
prohibited  a  State  agency  from  requiring 
retailers  to  bear  costs  essential  to  and 


directly  attributable  to  an  EBT  system 
utilized  solely  for  the  Food  Stamp 
Program.  The  Department  also  proposed 
that  the  State  agency  may.  with  FNS 
approval,  share  appropriate  costs  with 
retailers  if  the  equipment  is  utilized  for 
commercial  purposes  in  addition  to  food 
stamp  EBT  transactions.  The 
Department  received  33  comments 
regarding  this  provision  or  issues 
pertaining  to  costs  to  retaileVs. 
Comments  generally  focused  on  three 
areas: 

(1)  General  perspectives  on 
prohibiting  retailer  cost; 

(2)  Cost  sharing  between  government 
and  retailer  and 

(3)  Costs  to  upgrade  or  retrofit  reteiler 
equipment. 

Two  comments  supported  and  six 
conmienters  opposed,  in  general,  the 
provision  prohibiting  a  State  agency 
from  requiring  retailers  to  pay  the  costs 
of  an  EBT  system.  One  comment 
disagreed  with  the  Department's  . 
interpretation  of  section  7(g)  (7  U.S.C. 
2016(g)).  of  the  Act  believing  that  section 
7(g)  is  applicable  only  to  instances 
where  an  EBT  system  is  mandated  by 
the  Department  or  the  Office  of  the 
Inspector  General.  One  comment 
observed  that  the  provision  prohibiting 
retailer  costs  shifted  costs  from  retailers 
to  State  and  Federal  governments.  Two 
comments  indicated  that  retailers 
gained  economically  from  reductions  in 
coupon  handling  costs.  One  comment 
suggested  that  food  retailers  should  be 
able  to  absorb  the  cost  of  EBT 
equipment.  In  general,  those  that 
disagreed  with  this  provision  did  so 
believing  that  food  retailers  stand  to 
gain  from  an  EBT  system  because  they 
will  be  relieved  of  the  costs  they  are 
currendy  incurring  under  the  coupon 
system;  therefore,  it  would  be  equitable 
for  retailers  to  contribute  to  the  cost  of 
EBT.  While  the  Department  does  not 
dispute  this  position,  it  believes 
Congress'  intent  was  that  this  provision 
be  applied  broadly.  However,  the 
Department  wishes  to  clarify  that  this 
regulatory  provision  permits  food 
retailers  that  choose  to  invest  in  their 
own  equipment  to  pay  for  that 
equipment.  State  agencies,  however, 
cannot  require  food  retailers  to  purchase 
equipment  or  incur  other  costs  as  a 
condition  of  participation  in  the  EBT 
system. 

On  the  second  issue,  cost  sharing 
provisions,  twenty  comment  letters  were 
received  on  a  variety  of  topics.  Five 
commenters,  mostly  retailers,  suggested 
that  retailers  providing  equipment  be 
reimbursed  through  transaction  fees. 
Three  other  retailers  commented  that 
they  did  not  expect  to  be  reimbursed  for 


EBT  transactions  conducted  on  their 
terminals.  One  comment  requested 
clarification  on  whether  transaction  fees 
were  a  negotiable  item.  Another 
comment  asked  whether  the  State 
agency  should  expect  retailers  to  share 
costs.  A  number  of  other  comments  also 
raised  concerns  on  how  cost  sharing 
may  be  accomplished  and  requested 
more  pricing  definitions  in  the  final 
regulations.  The  Department  has  chosen 
to  leave  it  to  each  State  agency  to 
negotiate  the  best  arrangements  to  meet 
Its  own  goals  of  implementing  EBT 
svstems  and  achieving  cost  neutrality. 
The  Department  is  giving  State  agencies 
discretion  in  determining  whether  their 
ElBT  system  design  will  involve  the 
payment  of  transaction  fees  and  does 
not  believe  that  it  is  appropriate  to 
impose  a  fee  structure  or  define 
acceptable  cost  sharing  methods.  Two 
commenters  supported  transaction  fees 
paid  by  the  State  agency,  if  necessary 
and  provided  the  fees  were  not 
leveraged  higher  and  higher,  because, 
they  noted,  there  is  an  administrative 
burden  associated  with  tracking  a  "fair 
cost"  by  specific  uses  of  equipment. 
Several  comments  supported  tl-ie 
Department's  discussion  in  the  preamble 
to  the  proposed  rule  that  if  a  retailer,  for 
business  reasons,  decided  to  purchase 
and  deploy  terminals  or  obtain  EFT 
services  through  a  third  party  processor 
the  retailer  is  making  a  business 
decision  not  to  use  the  EBT  system 
equipment.  These  commenters 
recommended  that  the  State  agencies 
should  place  terminals  procured  with 
government  funds  for  food  stamp  only 
transactions  or  other  government 
applications  but  not  permit  those 
terminals  to  be  utilized  for  commercial 
purposes  and  get  involved  with 
collecting  fees  for  commercial  activities. 
These  commenters  also  thought  it 
inappropriate  to  permit  shared 
ownership  arrangements  between 
government  agencies  and  food  retailers. 
The  Department  agrees  with  these 
commenters  that  collecting  fees  is 
inadvisable  for  State  agencies. 
However,  the  Department  is  not 
changing  the  proposed  rule  requiring 
compensation  for  government  terminals 
in  order  to  maintain  maximum  fiexibility 
for  the  State  agencies  by  allowing  such 
fee  arrangements. 

The  third  issue  raised  by  four 
comment  letters  is  the  issue  of  costs 
related  to  upgrading  equipment  already 
deployed  commercially  in  food  retail 
stores  and  retrofitting  costs  to  adhere  to 
the  requirements  of  this  regulation.  One 
commenter  asked  who  would  pay  these 
costs  and  pointed  out  that  use  of 
standard  interfaces  would  lessen  such 
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costs.  As  stated  previously,  such  costs 
would  need  to  be  negotiated  when  a 
State  agency  implemented  an  EBT 
system.  Similarly,  maintenance  costs, 
raised  by  one  comment,  would  be 
incorporated  into  new  or  existing 
contractual  terms  as  each  system  is 
implemented.  Two  comments  stated  thai 
the  costs  for  modifications  to  existing 
commercial  POS  terminals  for  EBT 
should  not  be  borne  by  the  retailer. 
Again,  the  Department  views  this  as  an 
issue  which  must  be  negotiated  as  the 
State  agency  develops  plans,  estimates 
costs  and  prepares  for  system 
implementation. 

Bonier  Stores— Section  274.12(g)  (3)  and 

Under  the  proposed  rule,  the 

Department  required  that  the  State 
agency  and  border  stores  negotiate  a 
mutually  agreed  level  of  POS  terminal 
deployment  up  to  the  number  of  lanes 
per  store.  The  Department  suggested  in 
the  preamble  to  the  proposed  rule  that 
the  State  agency  conduct  a  survey  of 
food  stamp  households  to  help  in 
determining  whether  shopping  patterns 
for  households  residing  withm  the 
project  area  would  be  disrupted.  The 
proposed  rule  did  not  distinguish 
between  stores  bordering  the  intra-State 
EBT  project  area  and  those  stores 
residing  outside  the  State  boundaries. 
However,  in  the  preamble  to  the 
proposed  rule,  the  Department 
acknowledged  that  equipage  of  border 
stores  across  State  boundaries  may 
present  some  unique  difficulties  and 
specifically  requested  comments  on  this 
issue. 

Several  commenters  questioned  the 
implicit  requirement  that  State  agencies 
deploy  equipment  across  State 
boundaries.  These  commenters  pointed 
out  that  there  are  no  established 
procedures  for  negotiating 
reimbursement  for  equipment  when  a 
second  State  implements  and  EBT 
system  nor  are  there  procedures  for  the 
coordination  between  State  agencies 
whose  clients  frequent  the  same  food 
retail  stores.  One  comment  suggested 
that  some  form  of  reimbursement  be 
instituted  to  a  State  required  to  deploy 
terminals  in  another  State.  Two 
commenters  viewed  deployment  in 
border  stores  as  an  issue  that  argues  for 
a  regional  network  or  national  EBT 
system  solution.  The  Department  agrees 
that  this  is  an  area  for  which  procedures 
are  not  yet  well  defined.  In  fact,  it  is  an 
area  that  has  yet  to  be  examined  in  EBT 
systems  and,  consequently,  is  one  of  the 
areas  that  the  Department  will  be 
watching  closely  as  EBT  systems 
expand.  The  Department  anticipates 
that  interstate  equipage  and  transaction 


interchange  will  be  subject  of  future 
rulemaking.  In  the  meantime,  the 
proposed  rules  have  not  been  expanded 
to  address  this  issue,  but  the 
Department  expects  that  State  agencies 
will  be  able  to  negotiate  equitable 
solutions. 

Twelve  comments  were  received 
expressing  a  range  of  concerns  with  the 
proposed  border  store  deployment 
provision.  Two  comments  agreed  with 
the  Department's  suggestion  that  State 
agencies  survey  food  stamp  households 
to  determine  shopping  patterns  and  the 
need  to  equip  stores  bordering  the 
project  area  or  conduct  a  study  to 
establish  household  shopping  patterns. 
One  of  these  commenters  further 
recommended  that  the  study  of  border 
stores  be  mandated  and  that  the 
findings  be  reassessed  in  any  periodic 
evaluations  of  the  EBT  system.  The 
Department  also  received  several 
comments  regarding  the  criteria,  if  any. 
that  should  be  utilized  by  the  State 
agency  in  determining  the  need  to  equip 
border  stores,  in  particular  stores 
located  across  State  boundaries.  Several 
comments  specifically  recommended  not 
requiring  deployment  across  State 
boundaries  provided  the  State  agency 
can  demonstrate  that  an  adequate 
number  of  retailers  exists  within  State 
boundaries  and  are  equally  accessible 
to  food  stamp  households.  Another 
commentor  echoed  those  comments  by 
suggesting  that  deployment  across  State 
boundaries  be  based  on  need  and  not  on 
client  shopping  habits  or  convenience. 
Some  commenters  suggested  that,  in  a 
situation  where  the  border  store  wished 
to  be  equipped  without  clear  evidence  of 
need,  a  border  retailer  should  be 
expected  to  purchase  its  equipment  or, 
at  a  minimum,  contribute  to  the 
equipage  of  its  store.  Failing  this,  these 
commenters  argued,  the  equipment 
should  be  purchased  by  the  Department 
rather  than  the  State  agency. 

Other  commenters,  favoring  the 
required  State  deployment  across  State 
boundaries,  suggested  that  failure  to 
equip  border  stores  violates  the  statute 
in  that  it  severely  limits  shopping 
choices.  Another  comment  suggested 
that  the  criteria  be  that  all  stores  within 
reasonable  distances  from  borders,  i.e.. 
15  miles  from  project  area,  must  be 
equipped  and  that  no  disruption  of 
shopping  patterns  or  food  retailers 
losing  potential  market  revenue  should 
take  place.  A  number  of  comments 
supported  establishment  of  the  criterion 
to  avoid  potential  loss  of  market  share 
by  food  retailers. 

The  Department  agrees  that  some 
assessment  of  household  shopping 
patterns  is  necessarj'  to  ensure  that 


household  access  is  not  significantly 
disrupted  in  accordance  with  paragraph 
(0(9)  and  paragraph  (g)(3)  of  this  final 
regulation.  Therefore.  Uie  Department 
has  amended  the  language  at  paragraph 
274.12(g)(4)(ii)(C}  to  require  the  State 
agency  to  examine  household  shopping 
patterns  in  the  EBT  issuance  area  in 
order  to  establish  the  needs  for  POS 
terminal  deployment. 

The  Department  also  agrees  that  food 
retailers  bordering  the  EBT  operating 
area  and  which  are  necessary  for 
recipient  food  access  must  be  equipped 
regardless  of  State  boundaries.  State 
agencies  should  achieve  a  level  of 
deployment  sufficient  to  ensure  that  the 
needs  of  eligible  households  can  be  met 
without  increasing  their  food  or 
transportation  costs.  TTie  focus  of  the 
decision  to  equip  border  retailers  is  on 
meeting  household  needs,  not 
necessarily  increasing  household 
convenience.  The  Department  wishes  to 
emphasize,  however,  that  it  is 
inadequate  to  establish  a  criterion 
which  confines  deployment  to  retail 
stores  located  within  the  State 
boundaries  solely  because  the  number 
of  stores  within  the  State's  boundaries 
appears  to  be  adequate.  A 
determination  of  accessibility  for  all 
portions  of  the  caseload  must  also  be 
made.  The  Department  believes  the 
language  of  the  proposed  rule  is 
sufficient  to  enforce  adequate  equipage 
in  border  areas,  given  the  variety  of 
situations  that  exist.  The  Department 
fully  intends  to  use  its  approval 
authority  in  examining  the  sufficiency  of 
State  agency  deployment  plans. 

POS  Terminal  Deployment—Section 
274.12(g)(4)(ii) 

In  accordance  with  section  7(i)[3)(B) 
of  the  Act  (7  U.S.C.  2016{i)(3)(B)).  the 
Department  proposed  that  all  lanes  shall 
be  equipped  for  those  retailers  for  whom 
food  stamp  redemptions  comprise  more 
than  15  percent  of  their  total  food  sales. 
For  those  stores  having  food  stamp  sales 
below  15  percent  of  total  food  sales,  the 
Department  proposed  to  require  that  the 
State  agency  equip  supermarkets  with 
one  terminal  for  every  $11,000  of 
monthly  food  stamp  redemption  activity 
up  to  the  number  of  lanes  per  store. 
Supermarkets  are  those  food  retailers 
which  identify  themselves  as  such  when 
applying  to  the  Department  to 
participate  in  the  Food  Stamp  Program.  , 
All  other  food  retailers  were  proposed  to 
receive  one  terminal  for  every  $8,000  of 
monthly  food  stamp  redemption  activity 
up  to  the  number  of  lanes  per  store. 

Under  the  proposal,  the  State  agency 
also  was  required  to  review  terminal 
deployment  once  each  year.  State 
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agencies  may  also  submit  an  alternative 
deployment  formula  for  FNS  approval  as 
long  as  the  alternative  does  not  provide 
fewer  terminals  than  the  FNS  formula. 
Fmaily.  the  Department  proposed  that 
newly  authorized  food  retailers  and  the 
State  agency  could  negotiate  terminal 
deployment  up  to  the  number  of  lanes  in 
each  store  based  on  known  shopping 
patterns  in  the  store's  location. 

FNS  field  offices  are  permitted  under 
the  proposed  rulemaking  to  provide 
retailer  redemption  activity  reports  at 
the  request  of  the  State  agency, 
provided  that  specific  retailer 
information  remains  confidential  in 
accordance  with  section  9(c)  of  the  Act 
(7  use.  2(n8(c)).  Additionally,  the 
proposed  rule  permitted  the  State 
agency  to  make  adjustments  to  the 
number  of  terminals  when  a  food 
retailer  provides  sufficient  evidence 
documenting  the  need  for  additional 
terminals  or  where  redemption  patterns 
indicate  a  need  for  fewer  terminals. 

The  Department  received  33  comment 
letters  regarding  the  various  provisions 
proposed  for  terminal  deployment. 
Comments  fell  into  the  broad  categories 
pertaining  to  the  need  for  and  method  of 
determining  deployment  in  all  lanes  to 
meet  the  statutory  minimum 
requirement,  the  formula  for  equipping 
stores  having  less  than  15  percent  of 
food  sales  in  food  stamps,  and 
requirements  for  signs  to  prevent  alleged 
discrimination  in  stores  with  less  than 
all  lanes  equipped. 

Despite  the  statutory  requirement  that 
all  lanes  need  to  be  equipped  when  food 
stamp  business  exceeds  15  percent  of 
total  food  sales,  the  Department 
received  nine  comments  disagreeing 
with  this  requirement  as  it  was 
proposed.  Several  comments  insisted 
that  al!  lines  require  POS  equipment  to 
ensure  that  "welfare  only"  lanes  are  not 
designated  and  to  comply  with  program 
requirements  that  retailers  provide 
equal  treatment  to  food  stamp 
households.  One  commenter  suggested 
that  indemnifying  food  retailers  that  do 
not  get  every  lane  equipped  would  not 
be  an  issue  if  all  lanes  are  equipped. 
Some  commenters  opposed  the 
requirement  due  to  the  impact  on  store 
productivity  as  well  as  the  potential  cost 
imphcations  to  a  State  agency.  The 
Department  fully  intends  to  comply  with 
the  statutory  requirement  and  notes  that 
the  proposed  rulemaking  permitted  State 
agencies  to  request  approval  for  an 
alternative  formula  for  deployment 
above  the  minimum  levels  prescribed 
herein.  In  fact,  the  Department  is 
amending  the  proposed  rules  to  allow 
State  agencies  to  deploy  terminals 
above  the  minimum  levels  prescribed 


herein  without  having  to  obtain  prior 
approval  from  FNS.  In  addition,  food 
retailers  are  permitted  to  submit 
additional  documentation  to 
substantiate  the  need  for  more  terminals 
than  initially  determined  necessary 
However,  the  Department  continues  to 
believe  that,  in  an  effort  to  keep  ElBT 
systems  cost  neutral,  it  is  difficult  to 
support  the  notion  that  all  stores, 
regardless  of  food  stamp  activity  level, 
should  have  all  lanes  equipped  by  the 
government. 

Several  commenters  asked  for 
clarification  on  the  basis  for  the  formula 
and  why  it  distinguishes  between 
supermarkets  and  other  food  retailers. 
As  indicated  in  the  preamble  of  the 
proposed  rulemaking,  this  is  a  minimum 
deployment  formula  designed  to 
accommodate  the  anticipated  number  of 
transactions  and  volume  of  food 
purchases  by  type  of  retailer.  The 
Reading.  Pennsylvania  experience 
showed  that  supermarkets  typically  did 
larger  food  stamp  dollar  volumes  per 
transaction  which  is  a  similar  pattern 
nationally.  Upon  application  to  the 
Department  for  authorization, 
prospective  food  retailers  indicate 
which  type  of  retailer  they  are.  using 
categories  which  are  generally  derived 
from  recognized  industry  standards.  The 
formula  also  stems  from  redemption 
information  showing  that  peak 
transaction  periods  occur  on  or  shortly 
after  the  benefit  issuance  dates.  One 
other  comment  questioned  how  the  15 
percent  threshold  was  derived.  The 
Department  wishes  to  clarify  that  this 
threshold  is  specified  by  statute  and 
represents  Congressional  intent  to 
establish  a  level  of  food  stamp  business 
significant  enough  to  warrant 
deployment  of  POS  terminals  in  every 
lane. 

Several  comments  received  were 
directed  at  the  formula  proposed  for 
equipping  less  than  all  lanes.  Two 
commenters  asked  for  clarification 
about  whether  a  retailer  doing  less  than 
S8.000  in  food  stamp  business  is 
excluded  from  the  EBT  system  or 
entitled  to  a  terminal.  Retailers  must  be 
afforded  access  to  the  EBT  system 
regardless  of  the  level  of  their  food 
stamp  business.  Retailers  doing  less 
than  S8.000  in  food  stamp  business  are 
entitled  to  at  least  one  POS  terminal. 
Several  comments  supported  the 
possibility  of  utilizing  manual  voucher 
procedures  in  lieu  of  deploying 
terminals  at  low  volume  food  retailers. 
As  discussed  earlier,  the  Department 
does  not  find  this  argument  persuasive 
because  we  want  to  minimize  the 
volume  of  paper  vouchers  in  the  interest 
of  system  security.  Consequently,  the 


Department  believes  that,  if  a  retailer 
can  accommodate  a  POS  terminal,  the 
State  agency  must  provide  the  terminal 
for  the  retailer  to  access  the  system. 

A  Similar  comment  asked  the 
Department  to  clarify  whether  State 
agency  authority  to  reduce  the  number 
of  POS  terminals  at  paragraph 
274.12(g|(4](ii)!C]  is  applicable  for 
retailers  other  than  newly  authorized 
retailers.  The  Department's  intent  was 
that  this  provision  apply  to  all  retailers 
and,  consequently,  has  moved  this 
sentence  to  paragraph  274.12(g]{4l(ii](B) 
to  clarify  that  it  is  applicable  to  all  food 
retailers,  not  only  newly  authorized  food 
retailers.  Regarding  a  related  issue,  two 
comments  recommended  adding  a 
requirement  that  food  stan~ip  households 
be  able  to  submit  evidence  that 
additional  POS  devices  are  needed.  The 
Department  agrees  with  this  and  has 
amended  the  proposed  rule  to  add  such 
a  provision. 

Four  comments  were  received  that 
raised  concerns  regarding  the 
deployment  formula  and  its  application 
to  inquiry  terminals.  One  comment 
questioned  whether  an  inquiry  terminal 
was  to  be  included  in  the  maximum 
number  of  terminals  required  under  the 
formula.  One  comment  asked  for 
clarification  on  who  should  pay  for 
inquiry-only  terminals. 

Two  comments  indicated  that  the 
maximum  of  one  terminal  per  lane 
would  preclude  the  option  of  putting  a 
balance  only  terminal  at  the  courtesy 
counter.  One  of  these  comments  also 
requested  a  better  definition  of  lane,  as 
compared  to  the  courtesy  counters  and 
other  departments  in  a  supermarket. 
The  Department  does  not  require  a 
balance  inquiry  terminal  in  every  food 
retail  store  but  inquiry  terminals  may  be 
deployed  at  the  option  of  the  State 
agency  or  by  a  food  retailer.  Balance 
inquiry  terminals  are  to  "be  a  means  of 
enabling  food  stamp  households  to 
readily  obtain  their  account  balance. 
Our  expenence  has  been  that  balance 
inquiry  term.inals  are  not  necessary  in 
smaller  food  retail  stores  since  the  POS 
terminal  is  readily  available  in  most 
instances.  The  POS  deploym.ent  formula 
refers  to  POS  terminals  at  check-out 
lanes  only.  It  does  not  involve  balance- 
only  terminals.  The  question  of  who 
should  pay  for  balance  inquiry  terminals 
remains  a  matter  to  be  negotiated 
between  the  State  agency  and  food 
retailers  provided  it  is  consistent  with 
agreements  for  POS  terminal 
deployment  in  checkout  lanes.  The 
standards  for  POS  terminal  deployment 
are  designed  as  minimum  standards  to 
enable  food  stamp  households  to  access 
the  EBT  system  for  their  benefits 
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without  requiring  extended  waiting  in 
checkout  lines  or  being  singled  out  as 
welfare  recipients.  Inquiry  terminals  do 
not  have  an  appreciable  effect  on  the 
POS  terminal  deployment  requirements. 

Two  comments  supported  an 
alternative  formula  to  the  formula 
proposed.  They  did  so  because  in  many 
instances  food  retailers  are  protective  of 
total  food  sales  information  which  is 
required  to  determine  the  15  percent 
threshold  for  full  lane  equipage.  The 
comments  recommended  basing 
deployment  solely  on  food  stamp 
volume  and  number  of  checkout  lanes, 
e.g.,  one  terminal  per  every  $15,000  in 
food  stamp  sales  per  month,  one 
terminal  for  every  two  lanes  for  stores 
with  food  stamp  sales  between  $5,000 
and  $14,999  and  so  forth.  Another 
comment  indicated  that  for  a  combined 
food  stamp  and  WIC  program  (or  other 
programs)  the  terminal  deployment 
formula  should  equal  food  stamp  plus 
WIC  benefit  redemption  levels,  divided 
either  by  $11,000  or  $8,000  as 
appropriate.  While  the  Department 
recognizes  the  concerns  expressed 
about  total  food  sales  information,  the 
statute  stipulates  the  15  percent 
threshold  as  it  applies  to  food  stamp 
sales  as  a  portion  of  total  dollar  amount 
of  food  sold  by  the  store,  In  applying  for 
authorization,  food  retailers  are  required 
to  submit  information  regarding  total 
food  sales.  In  the  information  on  file 
with  FNS  is  insufficient  or  not  current, 
food  retailers  may  provide  updated 
sales  data  to  substantiate  eligibility  to 
receive  additional  equipment. 
Consequently,  the  Department  is  not 
changing  the  proposed  formula. 
One  other  comment  requested 
clanfication  on  Departmental  policy 
regarding  deployment  of  POS  terminals 
in  express  or  cash-only  lanes.  The 
Department  believes  this  is  a  retailer 
decision  on  whether  li  is  necessary  to 
equip  cash-only  lanes  if  all  lanes  in  the 
store  are  not  being  equipped.  Also,  one 
comment  requested  clarification  on 
whether  third  party  processors  must 
adhere  to  the  deployment  requirements. 
The  Department  makes  no  distinction  in 
applying  requirements  for  terminal 
deployment  between  third  party 
processors  employed  by  a  food  retailer 
to  place  and  drive  POS  terminals  and 
the  EBT  processor  that  contracts  with  a 
States  agency.  However,  our  expenence 
to  date  mdicates  that  most  retailers  that 
select  a  third  party  equip  every  lane. 

A  number  of  commenters  raised 
issues  related  to  the  nature  of  signs  or 
other  lane  designations  which  indicate 
that  a  checkout  lane  is  equipped  for  EBT 
activities.  Five  comments  were  received 
that  agreed  with  the  requirement  with 


one  comment  further  indicating  a  need 
to  address  signage  during  recipient 
training.  One  comment  indicated  that 
signage  should  conform  with  other 
payment  cards  as  far  as  signage  and 
lane  designation.  Three  comments  were 
concerned  about  the  lane  designation 
when  EBT  was  the  only  electronic 
medium  available  and  compliance  with 
the  requirement  for  "no  food  stamp 
only"  lanes.  Similarly,  one  comment 
suggested  that  signage  would  be  no 
protection  during  heavy  business  days. 
The  Department  urges  that  signage  be  in 
a  generic  form  that  conforms  with 
existing  practices  within  the  food  retail 
stores  for  other  payment  methods.  Other 
payment  forms  with  the  appropriate 
lane  designations,  such  as  express  lanes 
that  accept  cash  only  or  accept  cash  or 
checks,  are  routinely  and  successfully 
utilized  in  the  retail  environment  now. 
Most  of  the  EBT  demonstration  projects 
conducted  to  date  have  adopted  a 
generic  plastic  card  design  with  a 
corresponding  name  such  as 
"Independence  Card"  or  simply  "EBT 
accepted  here"  differentiating  the  card 
f.'-om  other  debit  or  credit  card  designs. 
Signage  has  been  developed  that 
enables  food  stamp  households  to  select 
the  appropriate  EBT  lanes  and,  although 
the  lanes  are  designated  for  EBT 
purchases,  they  continue  to  be  available 
to  all  store  customers.  It  is  critical  that 
the  EBT  lanes  remain  available  for  use 
by  all  customers  and  not  be  solely 
confined  to  food  stamp  customers  or 
specifically  designated  for  food  stamp  or 
welfare  customers  only.  Consequently, 
the  Department  has  amended  the 
proposed  rule  to  clanfy  that  signs  may 
be  utilized  to  designate  the  EBT  lanes 
provided  other  customers  can  use  the 
same  lane(s).  However,  the  Department 
is  not  requiring  that  specific  language  be 
c;ontained  on  signs,  as  one  comment 
recommended,  nor  is  there  a 
requirement  that  specific  lanes  such  as 
express  or  cash  only  lanes  be  equipped. 
The  Department  is  also  amending  the 
rules  regarding  recipient  training  to 
expressly  require  that  lane  equipage  and 
signage  be  covered  as  a  training  topic. 

In  a  related  issue,  three  comments 
were  concerned  that  less  than  full  lane 
coverage  would  increase  potential 
discrimination  charges  against  food 
retail  stores.  A  similar  comment  is 
reflected  by  the  suggestion  that  signage 
would  not  protect  a  retail  store  during 
peak  business  periods  The  three 
comments  supported  indemnification  by 
the  Department  against  discrimination 
suits  should  they  arise  due  to  the 
deployment  of  fewer  POS  terminals  than 
in  every  lane.  The  Department  does  not 
find  indemnification  to  be  an  acceptable 


alternative  since  food  retailers  remain 
responsible  for  the  actions  of  store 
employees  m  the  equitable  treatment  of 
food  stamp  households.  Consequently, 
no  changes  have  been  made  in  this  rinal 
rulemaking  to  the  language  of  the 
proposed  rule. 

Eight  comments  were  received 
regarding  the  role  of  State  agencies  in 
management  and  revievw  of  POS 
terminal  deployment.  The  provisions  for 
retailer  management  contained  at 
paragraph  274.12(e|(4)  required  that 
State  agencies  monitor  terminal 
deployment  and  be  capable  of  replacing 
terminals  within  24  hours.  Several 
commenters  felt  that  review  of 
deployment  once  per  year  was 
inadequate  because  retail  sales  can 
change  quickly  and  market  closures  or 
other  circumstances  require  more 
frequent  monitoring.  Other  conunenls 
asked  for  clarification  on  how  the 
monitoring  should  be  conducted, 
whether  through  on-site  reviews  or  via 
reports  from  the  EBT  system  indicating 
food  stamp  sales  volumes.  One 
comment  supported  a  requirement  that 
State  agencies  monitor  and  report  POS 
deployment,  taking  into  consideration 
the  length  of  lines  and  waiting  times  and 
the  overall  volume  of  food  stamp 
purchases.  Another  comment 
recommended  that  random  reviews  be 
required  particularly  at  the  beginning  of 
the  month.  Two  commenters  believed 
the  minimum  requirement  should  be  to 
permit  retailers  to  request  a  review 
when  the  food  retailers  believe  it  is 
necessary. 

Since  the  proposed  rule  did  not 
require  a  specific  timeframe  or  method 
for  monitoring  deployment  and  signage 
requirements,  the  Department  believes  it 
is  inappropriate  in  this  final  rulemaking 
to  add  such  requirements  without 
accepting  comments  on  the  specific 
proposed  requirements.  However,  the 
Department  expects  that  State  agencies 
will  make  use  of  information  from  food 
stamp  households,  food  retailers  and  the 
EBT  system  itself  in  determining  the 
needs  to  adjust  deployment 
requirements. 

Crediting  Retaifers— Section  274.12(g) fS) 

The  proposed  rule  required  that  the 
flnancial  institutions  holding  accounts 
for  food  retailers  or  third  party 
processors  be  credited  within  two 
business  days  following  the  daily  cui- 
over  of  the  EBT  s\  stem  operator.  Nine  of 
the  eleven  comments  received  on  this 
provision  support  next  day  crediting  for 
retailer  accounts.  Many  of  these 
comments  indicated  that  next  day 
crediting,  which  would  provide  credit 
for  purchase  transactions  the  day 
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following  system  cut-over,  is  the 
industry  standard  and  that  EBT  systems 
should  not  differ  from  industry  practice. 
One  of  the  remaining  comments 
supported  daily  crediting  at  a  minimum. 
The  other  comment  supported  the 
proposed  provision.  Several  commenters 
requested  a  description  of  the  current 
Federal  settlement  process  and 
clarification  regarding  what 
improvements  may  be  made  to  the 
current  settlement  system. 

As  indicated  in  the  preamble  of  the 
proposed  rule,  the  Department  proposed 
to  reserve  7  CFR  278.10  to  accommodate 
future  rulemaking  which  may  be  needed 
for  any  changes  to  the  current  process 
for  settlement  of  Federal  payments  for 
EBT  benefits.  In  response  to  several 
comments,  the  Department  wishes  to 
clarify  the  current  Federal  funding 
process  for  Food  Stamp  Program  EBT 
benefits  and  the  need  to  examine 
changes  to  that  current  process.  All 
Food  Stamp  Program  EBT  demonstration 
projects  have  utilized  a  similar  system 
of  Federal  funding  for  EBT  benefits.  All 
States  have  employed  a  concentrator 
bank  to  serve  as  the  chief  settlement 
agent  for  retail  store  EBT  transactions. 
Each  business  day  the  concentrator 
bank  consolidates  credits  due  to  retail 
food  stores  for  all  EBT  transactions 
which  occurred  during  that  processing 
day  (i.e..  from  2  p.m.  to  2  p.m.  of  the  next 
day).  After  stripping  off  credits  due  to 
direct  customers  of  the  bank,  the 
concentrator  bank  prepares  an 
Automated  Clearinghouse  (ACH)  tape  to 
provide  electronic  funds  transfer 
through  the  ACH  to  settle  all  remaining 
credits  due  to  retail  food  stores.  The 
ACH  tape  is  submitted  to  the  Federal 
Reserve  for  processing  and  credits  are 
settled  on  the  following  business  day. 
The  concentrator  bank  provides  credits 
to  its  own  customers  in  accordance  with 
its  own  policies  and  procedures. 

The  Department  maintains  a  separate 
letter  of  credit  for  each  EBT 
demonstration  project.  The  letters  of 
credit  are  funded  exclusively  for  Food 
Stamp  Program  EBT  benefits 
transactions.  Unlike  other  funds  used  for 
program  purposes,  FNS  does  not  issue 
grants  to  States  to  fund  Food  Stamp 
Program  EBT  benefits.  Rather,  the 
Department  retains  all  obligational 
authority  for  EBT  benefits  funds  and 
maintains  its  ov\m  letters  of  credit  for 
funds  availability.  FNS  has  authorized 
the  State  agency  or  its  agent  for  each 
demonstration  project  to  draw  funds 
from  the  EBT  benefits  letter  of  credit  in 
order  to  reimburse  the  value  of  credits 
paid  by  the  concentrator  bank  through 
the  ACH  process.  Funds  are  requested 
by  the  State  agency  or  its  agent  via 


SMARTUNK.  the  front-end 
communication  linkage  to  the  Payment 
Management  System  which  is  the  grant 
payment  system  utilized  by  the  Food 
and  Nutrition  Service  and  various  other 
Federal  agencies.  The  U.S.  Department 
of  Health  and  Human  Services  operates 
the  SMARTUNK  and  Payment 
Management  Systems.  The  Payment 
Management  System  ordinarily 
authorizes  grant-related  payments  [i.e., 
reimbursement  for  program 
administrative  costs)  through  the  ACH 
system,  which  will  provide  funds  the 
next  business  day  following  the  day  of 
the  funds  request.  However,  in  order  to 
provide  funding  to  the  concentrator 
bank  for  EBT  benefits,  payment  requests 
are  manually  processed  and  forwarded 
to  the  Department  of  the  Treasury  to 
authorize  a  wire  transfer  through  the 
Federal  Reserve.  While  the  Departments 
have  been  able  to  maintain  this  process 
for  demonstration  projects,  all  three 
Departments  acknowledge  the  need  to 
make  the  fimding  procedures  more 
streamlined  and  efficient  in  order  to 
support  large-scale  operations. 

This  effort  is  being  pursued  under  the 
auspices  of  the  Federal  Interagency 
Steering  Committee.  The  Department 
has  been  charged  by  this  committee  to 
develop,  together  with  other 
Departments'  representatives  serving  on 
the  Treasury  Department  EBT  Financial 
Standards  Subcommittee,  develop 
alternative  operational  models  for  an 
improved  financial  infrastructure  that 
would  support  large  scale,  multiple 
jjrogram  EBT  systems. 

The  Steering  Committee  directed  the 
subcommittee  to  prepare  a  report  to  aid 
the  committee  in  understandiivg  the 
range  of  financial  infrastructiires.  It  will 
work  cooperatively  with  other 
subcommittees,  the  Treasury 
Department  and  Federal  Reserve  Board. 
It  will  be  assisted  by  a  contractor 
procured  by  the  Food  and  Nutrition 
Service. 

Further,  it  is  in  the  best  interest  of  the 
development  of  EBT  to  encourage  States 
now  designing  systems  to  do  so  in  a  way 
that  allows  for  possible  changes  in  the 
financial  settlement  process.  Until  a 
decision  can  be  made  for  the  entire 
Federal  government.  Federal  and  State 
agencies  that  are  operating  or  actively 
pursuing  EBT  do  so  with  the  possibility 
of  future  changes  based  on  the 
development  of  settlement  and 
reconciliation  standards. 

The  Departments  are  currently 
working  with  EBT  system  cooperators  to 
examine  EBT  funding  and  settlement 
processes  and  needs  and  are  planning  to 
report  to  the  Interagency  EBT  Steering 
Committee  later  this  fiscal  year.  The 


Department  will  continue  to  mamtain 
the  current  funding  process  to  support 
all  EBT  projects.  At  such  time,  that 
changes  to  the  Food  Stamp  program 
financial  processes  and  infrastructure 
are  recommended,  the  Department  plans 
to  publish  proposed  changes  to  the 
process  for  public  comment  at 
subsection  278.10. 

Since  the  completion  of  these  efforts 
wiU  take  some  time,  next  day  settlement 
cannot  yet  be  made  the  standard  for 
crediting  food  retailers.  Consequently, 
the  proposed  rulemaking  requirement 
for  a  minimum  standard  of  two  days 
from  cut-over  remains  unchanged  in  this 
final  rulemaking. 

Performance  and  Technical 
Standards— Section  274.12(h) 

Section  7(i)(2KE]  of  the  Act  (7  US.C. 
2016(i)(2)(E))  requires  the  Department  to 
issue  performance  and  technical 
standards  in  the  following  areas:  System 
processing  speed,  availability  and 
reliability,  secunty,  ease-of-use, 
interchange,  and  minimum  card  and 
POS  terminal  requirements.  As  the 
Department  explained  in  the  preamble 
to  the  proposed  rule,  the  proposed 
standards  are  based  on  experience  with 
the  several  demonstration  proiects 
currently  operating  and  the 
Department's  assessments  of  the 
standards  currently  employed  by 
commercial  EFT  networks. 

The  Department  also  indicated  in  the 
proposed  rule  that  we  expect  State 
agencies  to  design  their  EBT  systems  to 
meet  currently  prevailing  standards 
such  as  the  standards  established 
through  the  American  National 
Standards  Institute  (ANSI)  or  the 
International  Organization  for 
Standardization  (ISO)  where 
appropnate.  Several  commenters  agreed 
with  this  position,  some  even  suggesting 
that  the  Department  require  that 
appropnate  ANSI  or  ISO  standards  be 
utilized.  The  Department  has  recognized 
that,  in  many  cases,  each  one  of  the 
ANSI  or  ISO'  standards  may  not  be 
accepted  by  ever>-  regional  network  or 
other  processors.  Therefore,  the 
Department  has  promulgated  this 
provision  as  proposed.  However,  the 
Department  will  examine  closely  any 
State  agency  system  that  significantly 
departs  from  recognized  industry 
standards  during  the  APD  approval 
process  and  expect  sufficient 
justification  for  any  such  departure. 

System  Processing  Speeds— Section 
274.12(h)(1) 

Because  system  processing  speeds 
have  been  a  hotly  debated  issue  with  all 
of  the  demonstration  projects,  the 
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Department  specifically  requested 
comments  on  this  area  m  the  proposed 
rule.  The  proposed  processing  response 
times  required  that,  for  leased  line 
systems,  98  percent  of  all  EBT 
transactions  have  a  processing  response 
time  of  10  seconds  or  less  and  ail  EDI 
transactions  be  processed  within  15 
seconds.  Leased  line  systems  are  those 
systems  that  utilize  rented 
telecommunications  earners  to  connect 
from  the  point-of-sale  to  the  central 
computer.  For  dial-up  POS  systems,  95 
percent  of  all  EBT  transactions  shall 
occur  within  15  seconds  and  all  EBT 
transactions  shall  be  processed  within 
20  seconds.  Processing  response  time  is 
to  be  measured  from  the  time  the 
"enter"  or  "send"  key  is  pressed  until 
receipt  and  display  of  authorization 
information  by  the  POS  terminal 
(approval  or  denial). 

The  Department  received  47 
comments  on  several  issues  related  to 
the  proposed  system  processir^g  speeds. 
In  some  cases  individual  commenters 
raised  more  than  one  issue.  The  issues 
included  the  specific  standards  for  dial- 
up  terminals  and  leased  line  terminals, 
the  method  of  measuring  response  times, 
terminal  time-out  standards  utilized 
within  the  industry,  the  applicability  of 
the  standards  at  peak  operating  times  as 
well  as  initial  start-up  of  a  pilot  project, 
and  penalties  and/or  other  remedies 
that  could  be  taken  to  ensure 
compliance  with  the  standards.  Penalty 
provisions  are  addressed  separately 
herein  with  overall  penalty  guidelines 
for  all  performance  standards 
established  by  this  regulation. 

Comments  specific  to  the  dial-up  and 
leased  line  processing  speed  standards 
were  split.  Nine  commenters  generally 
supported  the  Department's  proposed 
standards.  One  commenter  wanted  the 
standards  to  be  tighter  and  nine 
commenters  wanted  the  standards 
loosened  to  some  degree  for  either  dial- 
up  lines,  leased  lines,  or  both.  Three 
commenters  suggested  we  provide 
greater  flexibility  for  gearing  to  the 
different  network  standards.  The 
Department  believes  sufficient  evidence 
remains  to  maintain  the  processing 
speeds  as  proposed  and,  therefore  has 
not  made  any  changes.  However,  the 
Department  wishes  to  reiterate  that 
these  standards  are  minimum  standards 
that  may  be  improved  upon  as 
technology  changes.  The  Department 
also  recognizes  that  in  some  situations, 
limiting  factors  such  as  existing 
telephone  line  capabilities,  existing 
network  capabilities  and  other 
environmental  causes,  the  processing 
speeds  may  differ  from  these  standards. 
Therefore,  as  proposed  at  paragraph 
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274.12(h),  a  State  agency  may.  with  the 
prior  written  approval  of  the 
Department,  utilize  the  prevailing 
industry  standards  that  would 
presumably  reflect  these  local  factors,  in 
lieu  of  the  processing  speed  standards 
established  herein.  The  Department 
believes  that  this  provision  permits 
sufficient  flexibility  with  respect  to 
existing  practices  and  other  capabilities 
that  may  prevent  complete  adherence  to 
the  processing  speed  standards  of  this 
final  rule.  Although  one  commenter 
stated  that  satellite  technology  is 
available,  the  Department  does  not  have 
any  experience  with  this  technology  or 
microwave  technology  and  therefore 
will  address  these  possibilities  during 
the  APD  process,  if  raised. 

The  Department  proposed  to  measure 
processing  speeds  from  the  POS 
terminal  at  the  time  the  "enter"  or 
"send"  key  was  pressed  to  the  receipt 
and  display  of  authorization  or 
disapproval  information.  To  clarify  this, 
the  measurement  would  not  include  the 
full  printing  of  the  receipt  as  one 
commenter  indicated.  One  commenter 
noted  that  the  dial-up  time  alone  can 
take  between  15  to  20  seconds  and 
therefore  the  measurement  should  occur 
when  the  connection  is  made  with  the 
host  computer.  The  Department  believes 
it  is  imperative  that  there  be  some 
measure  of  the  total  processing  time  of  a 
transaction,  including  the  time 
necessary  for  cormection.  and  has 
defined  this  measurement  accordingly. 
The  Department  also  believes  system 
design  can  go  a  long  way  towards 
preventing  delays  in  connection  time  by, 
for  example,  providing  sufficient  ports 
for  peak  demands  for  connection.  Again, 
if  dial-up  time  is  a  problem  in  some 
areas,  the  regional  network  standards 
should  reflect  this.  Another  commenter 
stated  that  the  industry  practice  is  to 
measure  response  times  "end  to  end 
limits"  without  including  the  POS 
terminals  themselves.  Although  this  may 
be  the  practice  with  some  network 
systems,  the  Department  has  drawn 
from  its  experiences  in  the 
demonstration  projects  in  using  this 
measurement  'cchnique  for  processing 
speeds  without  significant  difficulties. 
Moreover,  from  the  vantage  point  of  the 
retailer  and  the  recipient,  response  time 
is  experienced  at  the  terminal  rather 
than  at  the  host  computer.  Thus,  the 
measurement  method  will  remain  as 
proposed. 

Two  con'..T.en!ers  sugjiested  ifidt  ?,^e 
Department  establish  a  stanuard  fur 
POS  terminals  to  'time  out."  Typically, 
POS  terminals  are  set  to  discontinue  a 
request  for  authorization  within  a 
predetermined  time  period.  This  "time 


out"  is,  in  part  a  security  measure 
designed  to  prevent  unauthorized  access 
to  the  system.  The  suggestions  to 
increase  the  "time-out"  period  at  the 
initial  implementation  were  made  to 
help  ensure  that  when  both  check  out 
clerks  and  clients  are  less  familiar  with 
the  EBT  system,  adequate  time  would  be 
available  to  complete  transactions. 
Flexibility  at  implementation  would 
prevent  unnecessary  use  of  off-line  and/ 
or  manual  transactions  as  well  as 
repeated  attempts  to  get  the  ti-ansaction 
done  within  the  time  limit.  The 
suggestions  are  worthy  of  consideration, 
however,  the  Department  believes  that 
individual  situations  may  differ  so  that  a 
specific  standard  for  timing  out  is  not 
necessary.  The  Department  recommends 
that  State  agencies  recognize  the  POS 
terminal  timer  features  in  their 
implementation  activities  and  make  any 
necessary  adjustments  when  required 
without  unduly  affecting  security. 

System  A  vailability  for  Reliability — 
Section  274.12(b)(2) 

In  the  proposed  rule,  the  Department 
required  thai  EBT  systems  be  measiu-ed 
in  terms  of  the  availability  of  the  central 
computer  to  authorize  EBT  transactions 
and  the  availability  of  the  entire  system. 
The  proposed  performance  standard  for 
central  computer  availability  required 
the  database  to  be  available  99,9 
percent  of  scheduled  time.  24  hours  per 
day,  7  days  per  week.  The  Department 
also  proposed  that  the  entire  system  be 
available  for  a  minimum  of  98  percent  of 
scheduled  time,  24  hours  a  day,  7  days 
per  week.  The  entire  system  includes  the 
central  computer  as  well  as  any  third 
party  processors  and/or  network 
intermediate  processing  facility 
connected  to  the  EBT  system  to  transmit 
food  stamp  transactions  to  the  central 
computer  database  for  authorization. 
The  standard  for  the  entire  system 
excludes  individual  POS  terminals, 
individual  card  failure  and  other  single 
component  failures.  Scheduled 
downtime  for  maintenance  work  is  also 
not  counted  in  calculating  the 
availability  of  the  central  computer 
system.  Finally,  the  Department 
proposed  that  downtime  for  scheduled 
maintenance  not  be  scheduled  during 
peak  transaction  periods,  especially 
when  the  State  agency  issues  ber>efits 
on  the  same  day  or  days  each  month. 

The  Department  received  47 
comments  regarding  the  availability 
standards.  Many  of  the  comments 
generally  supported  the  standards  as 
established.  In  fact  several  commenters 
commended  the  Department  for 
establishing  such  high  standards.  At  the 
same  time,  some  of  these  commenters 
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questioned  whether  such  standards 
could  be  consistently  attained.  In  a 
similar  theme,  other  comments  pointed 
out  differences  in  telephone  lines  such 
as  fiber  optic  or  copper  wire  lines  that 
would  affect  the  availability  standards 
somewhat.  Other  commenters  raised 
concerns  over  whether  these  availability 
standards  could  be  met  at  merchant 
POS  terminals  because  of  equipment 
failure  and  uncontrollable  failure  of 
network  telephone  facilities. 

The  Department  wishes  to  clarify  that 
the  availability  standard  for  the  entire 
EBT  system  includes  the  host  central 
computer,  third  party  processors  and/or 
network  intermediate  processing 
facilities  and  does  not  include  the 
availability  of  POS  terminals,  individual 
card  failure  or  other  component  failures 
that  occur  at  merchant  POS  terminals. 
POS  terminal  failures  could  not  be 
meaningfully  measured  in  total  system 
availability.  Furthermore,  telephone 
outages  and  the  capabilities  of 
telephone  lines  in  an  area  may  be 
beyond  the  direct  control  of  the  EBT 
contractor.  In  other  cases,  however,  the 
EBT  contractor  may  have  chosen  a 
particular  means  of  communication  of 
which  the  contractor  should  be  held 
responsible  for  its  performance. 
Consequently,  should  transmission  lines 
failure  prevent  adherence  to  the 
availability  standards,  the  Department 
would  consider  each  situation  on  a  case- 
by-case  basis.  As  a  result,  the 
Department  is  not  changing  the 
proposed  provision. 

One  commenter  recommended  that 
the  availability  standard  be  established 
on  the  basis  of  the  transaction 
authorization  availability  rather  than  on 
the  basis  of  the  number  of  minutes  the 
database  is  available.  At  99.9  percent 
availabihty  measured  in  minutes,  a  host 
computer  would  be  able  to  comply  with 
the  standard  as  long  as  unscheduled 
downtime  did  not  exceed  43  minutes  per 
month  (assuming  200  minutes  of 
scheduled  downtime  for  a  30  day 
month).  In  comparison,  on  the  basis  of 
transaction  authorization  availability, 
the  host  could  not  be  available  for  60 
minutes  during  a  specific  month  and,  if 
no  transactions  were  attempted  during 
the  60  minute  period  when  the  host 
computer  was  unavailable,  the  host 
computer  would  have  met  the 
availability  standard.  The  Department  is 
not  amending  the  proposed  rule  at 
paragraph  274.12(h)(2)(i)  to  base 
availability  on  the  transaction 
authorization  availability  rather  than 
total  minutes  available.  The  Department 
is  concerned  that  this  method  has  not 
been  utilized  in  demonstrations  and  that 
the  actual  measurement  of  failed 


transactions  by  type  of  failure  might  be 
difficult.  The  Department  will,  however, 
be  willing  to  entertain  waiver  requests 
from  State  agencies  for  this  approach  to 
measurement.  In  reviewing  such 
requests,  the  Department  would  be 
looking  for  assurances  that  data  on  all 
failed  transactions  would  be  captured 
and  that  such  failures  could  be 
distinguished  and  reported  by  reason  for 
the  failure. 

Five  commenters  addressed  system, 
maintenance  and/or  update  activities  in 
the  proposed  rule.  Three  of  the 
commenters  expressed  concern  with 
excluding  the  scheduled  downtime  from 
the  calculation  of  availabihty  when  a 
number  of  food  retail  stores  are 
increasingly  open  24  hours  a  day. 
Another  commenter  recommended 
restricting  scheduled  downtime  to  a 
specific  time  period  rather  than  a  more 
general  reference  to  non-peak  usage 
periods.  For  example,  scheduled 
downtime  for  maintenance  could  be 
conducted  only  between  2  and  4  a.m.  on 
a  weekly  basis.  The  last  commenter. 
while  not  specifically  addressing 
scheduled  downtime,  recommended  that 
Remote  Job  Entry  (RJE)  updates  of 
databases  be  scheduled  during 
timeframes  which  do  not  conflict  with 
network  settlement  processes.  This 
same  commenter  recommended  that 
stand-in  processing  be  permitted.  Stand- 
in  processing  is  the  process  whereby 
another  processing  entity  authorizes 
transactions  in  the  place  of  the 
authorization  processor  when  the 
authorization  database  is  unable  to 
authorize  transactions.  It  is  the 
Department's  understanding  that  the 
stand-in  processing  may  occur  by 
utlizing  a  "negative"  file  similar  to  the 
process  used  in  check  authorization.  The 
"negative"  file  would  contain  the  most 
recent  available  balance  information  for 
a  specific  account. 

While  food  retail  stores  are 
increasingly  open  for  24  hours,  most  if 
not  all  computer  systems  require 
periodic  maintenance.  This  does  not 
mean  that  all  system  maintenance 
requires  scheduled  downtime  nor  that 
new  techniques  are  not  available  which 
permit  maintenance  while  the 
mainframe  remains  available  for 
authorizing  transactions.  However,  the 
Department  recognizes  that  the 
generally  accepted  industry  practice  is 
to  permit  scheduled  dowmtime  and  that 
scheduled  downtime  for  maintenance 
occurs  during  non-peak  time  periods 
whenever  possible.  Therefore,  the 
proposed  exclusion  of  downtime  from 
the  calculation  ot  availability  remains 
unchanged. 


Similarly,  downtime  is  generally 
limited  to  non-peak  periods  of 
transaction  activity.  The  Department 
believes  the  proposed  requirement 
permits  sufficient  latitude  to  processors 
to  address  the  needs  of  system 
maintenance  without  unduly  restricting 
operational  needs.  However,  State 
agencies  may  wish  to  place  more 
specific  limitations  on  the  timing  of 
scheduled  maintenance  within 
recognized  industry  practices.  Similarly, 
the  Department  strongly  urges  that 
system  updates  take  place  in  a  manner 
that  does  not  interfere  with  settlement 
periods  in  keeping  with  generally 
recognized  practices  within  the  industry. 

In  addition  to  the  availability  of  the 
system  to  perform,  the  Department 
proposed  an  accuracy  standard  which 
states  that  no  greater  than  2  in  every 
10,000  transactions  would  result  in 
inaccurate  EBT  transactions.  Several 
commenters  were  concerned  with  the 
definition  of  inaccurate  transactions  and 
whether  the  standard  applied  to  food 
stamp  transactions  or  all  transactions. 
The  Department  is  clarifying  that  the 
types  of  transactions  considered  include 
transactions  processed  through  to  the 
host  computer  although  the  entire 
system  is  considered  towards  the 
measurement  of  this  standard. 
Consequently,  this  includes  errors 
originating  at  a  POS  terminal  or  other 
remote  component.  This  standard,  as  all 
others,  applies  only  to  food  stamp 
transactions. 

One  commenter  requested 
clarification  on  two  types  of  inaccurate 
transactions.  In  one  instance,  an 
issuance  file  is  double  posted  to  the  EBT 
authorization  database.  In  a  second 
case,  an  incorrect  transaction  is  posted 
and  the  ACH  credit  to  a  retailer  occurs. 
In  both  instances,  the  question  is 
whether  these  t>T)es  of  errors  are  single 
errors  or  counted  as  multiple  errors.  In 
the  first  instance,  the  Department 
intended  that  posting  to  the 
authorization  database  be  outside  the 
universe  of  transactions  falling  within 
the  accuracy  measure.  Certainly,  the 
Department  expects  the  State  agency  to 
negotiate  any  liability  issues  with  its 
contractor  since  the  State  is  held  liable 
for  any  benefits  actually  credited  to 
retailers  after  a  aoubie  issuance.  In 
addition,  the  Department  expects  that 
steps  will  be  taken  to  the  extent 
possible  to  ensure  that  double  posting  or 
similar  errors  are  prevented.  Since  the 
performance  measures  contained  in  this 
rule  are  minimum  standards,  the  State 
agency  may  choose  to  incorporate 
issuance  into  the  universe  of 
transactions  being  measured.  In  the 
second  example,  it  appears  that  the 


Federal  Register  /  Vol.  57,  No.  63  /  Wednesday,  April  1,  1992  /  Rules  and  Regulations         11241 


system  could  not  recognize  the 
inaccuracy  until  the  ACH  credit  took 
place  and.  thus,  would  be  a  single 
inaccuracy.  Finally,  two  commenters 
suggested  alternative  standards  more 
stringent  than  the  proposed  2  in  even,' 
10.000  transactions.  The  Department 
believes  that  the  standard  is  adequate  If 
State  agencies  choose,  they  may  require 
more  stringent  standards.  Therefore,  no 
change  is  made  to  the  proposed 
accuracy  measurement  standard  other 
than  to  clarify  that  inaccuracy 
measurements  apply  to  all  food  stamp 
transactions  that  clear  through  the  host 
computer. 

Security— Section  274. 12(h)(3) 

The  Department  proposed  several 
EBT  security  provisions  in  addition  to 
the  security  provisions  required  under  7 
CFR  §  277.i8(p)  for  State  automated 
data  processing  security.  The  proposed 
rule  required  the  State  agency  !o 
incorporate  the  security  requirements  of 
this  regulation  into  the  existing  Security 
Program,  where  appropriate,  rather  than 
developing  a  separate  EBT  Secunty 
Program.  The  areas  of  additional 
secunty  measures  are:  (1)  Storage  and 
procedural  controls;  (2]  communications 
access  controls;  (3)  message  validation; 
(4)  administrative  and  operational 
procedures;  (5)  security  risk  analysis  of 
the  YBl  system;  and  (6)  an  EBT 
contingency  plan.  Thirty-six  comments 
from  twenty-one  commenters  were 
received  on  each  of  the  six  areas  except 
for  message  validation  requirements 
which  are,  therefore,  adopted 
unchanged  from  the  proposed  rule. 

Storage  and  Procedural  Controls — 
Section  274.12(h)(3)(i) 

Under  the  proposed  rule,  the  State 
agency  is  required  to  adopt  storage  and 

procedural  controls  over  blank  unissued 
EBT  cards  and  PINSs,  and  spare  or 
unused  POS  equipment.  The  Department 
received  one  comment  questioning  the 
need  to  maintain  storage  controls  over 
spare  or  unused  POS  terminals  of  the 
same  type  utilized  for  unused  cards  and 
PINs.  The  commienter  pointed  out  that 
POS  terminals  are  generic  until  the 
software  is  loaded.  The  Department 
recognizes  that  controls  over  unused  or 
spare  equipment  may  differ  from 
controls  over  cards  and  PI.N's  that  could 
be  used  for  unauthonzed  access  to  the 
system  for  benefits.  However,  the 
Department  is  clarifying  that  the 
proposed  provision  did  not  detail 
specific  procedures  that  would  be 
applied  equally  to  cards  and  PINs  as 
well  as  POS  terminals.  Controls  on  all 
these  items,  however,  need  to  be 
established.  No  change  has  been  made 


to  the  proposed  rule  in  this  final  rule 

however. 

Communications  Access — Section 

274.12(h)(3)(ii) 

The  Department  proposed  several 
security  requirements  for  control  of 
telecommunications  access  in  the  EBT 
system.  In  particular,  the  Department 
intentionally  proposed  standards  which 
require  utilization  of  the  Data 
Encrj'ption  Standard  (DES)  algorithm 
method  of  encryption.  Twelve 
commenters  raised  issues  in  response  to 
the  Department's  interest  in  receiving 
comments  on  this  provision.  Of  these 
comments,  three  generally  agreed  with 
requiring  DES  encryption,  six  indicated 
that  only  the  PIN  should  be  encrypted 
and  three  more  commenters  indicated 
that  PIN  encr>ption  should  occur  at  the 
point  of  entry.  Of  these  comments, 
several  indicated  that  not  all  networks 
require  DES  encryption  but  that  the 
emerging  trend  is  clearly  moving  toward 
requiring  DES  encryption  of  the  PIN 
from  the  point  of  entry.  As  a  result,  the 
Department  is  revising  the  proposed 
language  at  §  2-4  12(h)(3){ii)  to  clarify 
that  only  DES  encryption  of  the  PIN 
from  the  point  of  entry  will  be  required 
rather  than  encryption  of  all  data. 

In  a  related  issue,  one  commenter 
addressed  the  impact  of  DES  encryption 
on  the  processing  speeds  of  EBT 
.ransactions  when  information  other 
than  the  PIN  is  encrypted.  The 
commenter  indicated  that  the  DES 
encryption  algorithm  for  PINs  is  widely 
used  within  regional  networks  already 
under  ANSI  X9.8.  Management  and 
Security.  However,  use  of  the  ANSI 
X9.19,  Financial  Institution  Retail 
Message  Authentication  standard  could 
hinder  processing  speeds  when  used  to 
calculate  the  message  authentication 
code  at  a  POS  terminal.  Such  codes  are 
unique  to  each  terminal  to  ensure  that 
each  message  is  emitted  from  a  terminal 
recognized  by  the  system  host.  Using  a 
DES  method  would  permit  detection  of 
unauthorized  changes  in  messages 
although  it  would  not  disguise  the  data 
contained  in  the  message  itself.  The 
commenter  indicated  that  while  network 
processors  utilize  encnr'pted  message 
authentication  codes  within  POS 
terminals,  these  are  not  widely  adopted 
at  this  time.  It  is  ou:  belief  that 
advances  in  POS  terminals  will  make 
use  of  DES  beyond  the  PIN  more 
prevalent  in  the  future  The  Department 
believes  that  in  light  of  these  two 
concerns,  it  is  useful  to  clarify  that 
adoption  of  the  DES  algorithm  method 
may  be  included,  as  appropriate,  into 
the  operating  procedures  of  an  EBT 
system  altho.ugh  the  DeparLment  will 
limit  the  requirement  to  the  PIN  only. 


Limiting  DES  to  PIN  encryption  also 
facilitates  the  needs  of  some  food 
retailers  that  may  require  internal 
reconciliation  of  data  from  POS 
transactions  with  store-wide  activity  of 
all  types  as  one  commenter  indicated. 
Control  over  PIN  encryption  must  be 
managed  through  a  key  management 
procedure  recognized  by  each  of  the 
network  participants.  The  Department 
proposed  a  POS  terminal  requirement 
that  prohibits  the  display  of  the  PIN  at 
the  terminal  screen  which  will  remain  as 
proposed  in  this  final  rulemaking. 

As  indicated  above,  three  commenters 
suggested  that  the  PIN  must  be 
prevented  from  unsecured  transmission 
between  any  point  in  the  system.  The 
proposed  language  at  {  274.12(h){7)(iii) 
is  revised  to  state  that  PIN  encryption 
shall  be  utilized  from  the  point  of  entry 
rather  than  data  encryption  in  general. 
The  point  of  entry  is  from  the  PIN  pad. 
Depending  on  the  type  of  terminal,  the 
point  of  entry  may  be  a  PIN  pad 
securely  attached  to  the  POS  terminal  or 
remote  PIN  pad  protected  by  a  shielded 
cable  so  that  the  PIN  is  not  exposed 
outside  a  secure  hardware  encryption 
device.  The  basic  principle  is  that  the 
PIN  should  never  be  transmitted  "in  the 
clear"  outside  a  secure  encryption 
device  or  security  module.  One 
commenter  questioned  how  long  the 
Department  would  give  a  regional 
network  to  comply  with  the  DES 
encryption  requirement  if  it  did  not 
already  utilize  the  DES  encryption 
method.  As  stated  with  all  the 
performance  standards,  the  Department 
will  consider  each  case  separately  as  it 
arises. 

Three  commenters  requested 
clarification  regarding  the  manual 
transaction  requirements  and  system 
security.  One  commenter  asked  whether 
a  PIN  is  required  for  these  transactions 
and  whether  the  identify  code  in  the 
proposed  rule  identifies  the  retailer,  the 
store  clerk  or  store  manager.  The 
Department's  experience  to  date  has 
dealt  with  manager  authorization  codes 
that  must  be  input  via  a  touch  tone 
telephone  or  verbally  provided  to  the 
operator  at  the  beginning  of  the  call.  The 
procedures  do  not  permit  individual 
clerks  to  simply  call  the  hotiine  since 
this  presents  a  potential  breach  of 
security.  No  PIN  has  been  required  nor 
should  be  requested  from  a  household. 

Another  conmienter  pointed  out  that 
at  least  one  existing  network  does  not 
have  the  capability  to  authorize 
transactions  via  a  hotiine  or  audio 
response  unit.  As  a  consequence, 
requiring  telephonic  authorization  solely 
for  the  food  stamp  component  would  be 
costiy  to  implement.  The  commenter 
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recommended  tne  adoptiors  of  a  Ddper 
voucher  system  already  ir.  ustr  as  a  more 
preferable  alternative  While  th-^ 
Depcirtment  recoKnizes  that  the 
requirement  may  become  a  cost  to  the 
State  agency  expenence  shows  that 
telephonic  authorization  of  manual 
transactions  can  significantly  reduce 
liabilities  ansing  from  unfunded 
transactions.  In  the  interest  of 
minimizing  such  liabilities,  the 
Dfp^rtment  is  retaining  a  requirement 
for  telephonic  authorization. 

Responses  from  two  commenters  were 
received,  one  opposed  and  another 
advocating  the  use  of  software 
encryption.  One  commenter  clarified 
that  software  encryption  routines 
utilizing  the  host  computer  should  be 
prohibited.  The  second  commenter 
indicated  that  software  encryption  was 
cheaper  and  speedier.  These  two 
comments  reflect  a  current  debate  over 
whether  hardware  or  software 
encryption  should  be  utilized  in  POS 
networks.  Because  older  equipment 
quite  often  has  fewer  capabilities, 
software  encryption  routines  controlled 
at  the  host  may  be  difficult  to  utilize  for 
some  retailers  or  POS  networks. 
However,  it  is  our  understanding  that 
hardware  encryption  is  becoming  more 
widespread  among  networks  due  to  its 
superior  security.  Since  the  Department 
is  limiting  the  PIN  encryption  standard 
to  the  utilization  of  DES  encryption  from 
the  point  of  entry,  we  believe  this 
minimum  standard  will  permit  State 
agencies  the  latitude  to  adopt  a  more 
stringent  standard  if  they  wish. 

Two  commenters  suggested  that  the 
Department  require  card  capture  as  part 
of  system  security.  One  commenter 
opposed  this  requirement.  Since  the 
primary  activities  of  an  EBT  system  for 
the  Food  Stamp  Program  occur  at  POS 
terminals  which  do  not  have  card 
capture  capabilities,  this  is  not  an 
appropriate  requirement 

A  number  of  commenters  also 
indicated  that  the  Department  should 
require  a  limit  on  the  number  of  PIN 
attempts  to  prevent  unauthorized  access 
to  benefit  card  accounts  when  they  are 
lost  or  stolen.  The  Department  is 
persuaded  by  this  requirement  and  has 
revised  the  proposed  rule  by  adding  the 
requirement  that  the  State  agency  shall 
establish  a  maximum  number  of 
unsuccessful  PIN  attempts  prior  to 
deactivating  the  card  The  Department 
believes  that  the  specific  number  can  be 
negotiated  within  existing  industry 
practices  for  an  allowable  number  of 
unsuccessful  PLN  attempts  prior  to 
deactivatifig  an  EBT  card  (i.e.,  three 
unsuccessful  attempts  every  24  hours). 


Administrative  and  Operational 

Procedures— Section  274.12(h)(3)(iv) 

The  proposed  rule  required  that 
administrative  and  operational 
procedures  be  implemented  to  ensure 
that  any  administrative  changes  that 
affect  a  household's  benefit  allotment  or 
funds  transfers  within  the  system  are 
limited  to  authorized  personnel  only  and 
a  full  audit  trail  of  such  changes  be 
provided  by  the  system.  The  functions 
identified  include  setting  up  household 
accounts,  transmittal  of  funds  or 
authorizations  to  accounts  for 
households  or  retailers,  adjustments  to 
account  records,  removal  of  benefits  for 
off-line  storage  or  if  benefits  are 
expunged,  and  transmittal  of  ACH 
credits  to  the  Federal  Reserve  system  or 
other  process  approved  by  FNS.  While 
these  functions  are  identified,  this  listing 
is  not  exhaustive.  One  commenter  was 
concerned  about  precluding  the 
adjustment  of  double  debits  if  they 
occur.  The  Department  did  not  intend  to 
prevent  such  an  adjustment  by  omission. 
However,  as  with  the  other  functions, 
established  administrative  procedures 
must  be  utilized  when  the  household 
accounts  are  accessed.  Additional 
privacy  concerns  with  regard  to 
accessing  a  benefit  account  without  the 
household's  concurrence  are  discussed 
in  the  section  on  Household 
Participation  of  this  preamble. 

Security  Program  Risk  Analyses — 
Sections  274.12(h)(3)(v)  and  277.18(p) 

Stale  agencies  are  required  under  7 
CFT^  277.18(p)  to  conduct  periodic  risk 
analyses  of  their  automated  data 
processing  systems.  The  Department 
proposed  at  §  274.12(hK3Kv)  to  add  a 
specific  EBT  component  to  existing  risk 
analyses  included  as  part  of  the  State 
Security  Program.  However  the 
Department  wishes  to  clarify  that  the 
EBT  risk  analysis  is  to  be  added  as  one 
component  to  existing  Security 
Programs.  In  response  to  concerns 
raised  by  two  commenters.  the 
Department  is  also  clarifying  that  the 
scope  of  security  audits  and 
identification  of  the  State  entity  charged 
with  conducting  the  audit  is  the  purview 
of  each  State  agency.  The  Department's 
requirement  at  %  277.18(p)  specifies  only 
that  State  and  local  agencies  are 
responsible  for  the  security  of  all  ADP 
projects  under  development,  and 
operational  systems  involved  in  the 
administration  of  the  Food  Stamp 
Program.  The  basis  for  security 
requirements  should  be  recognized 
industry  standards  or  standards 
governing  security  of  Federal  ADP 
systems  and  information  processing.  At 
a  minimum,  the  Department  believes 


that  It  is  appropriate  to  conduct  a 
security  nsk  analysis  prior  to 
implementation  and  within  a  reasonable 
time  after  expansion  of  the  EBT  system. 
Consequently,  the  items  listed  under  the 
proposed  rule  have  been  unchanged  in 
this  final  rule. 

ElBT  Contingency  Plan— Section 
274A2(h)(3)(vi) 

The  Department  proposed  to  require 
the  State  agency  to  submit  a 
contingency  plan  prior  to  implementing 
the  system  m  order  to  address 
conversion  back  to  coupons  in  the  event 
of  an  emergency  shutdown,  an  extended 
period  of  inaccessibility,  or  system 
failure.  The  plan  would  be  included  in  a 
State  agency  Security  Program  upon 
approval  by  the  Department  The 
proposed  contingency  plan  was  to 
address  situations  arisms  during  natural 
disasters  and  other  possible  scenarios 
when  households  would  be  prevented 
from  purchasing  food  through  the  EBT 
system.  This  requirement  mirrors  the 
requirem.ents  for  a  contingency  plan 
under  §  277.18(p)(2)  which  meets  the 
needs  of  the  State  agency  and/or  its 
contractor  if  a  short-term  or  long-term 
interruption  of  processing  service 
occurs. 

Six  commenters  addressed  the 
proposed  requirement  for  an  EBT 
contingency  plan.  Two  commenters 
noted  the  need  to  include  recovery 
procedures  and  backup  plans  prior  to 
project  activation.  Such  recovery  plans 
should  include  update  requirements  and 
quick  handling.  While  agreeing  with 
these  comments,  the  Department 
believes  that  the  proposed  rule  permits 
State  agencies  sufficient  latitude  to 
incorporate  such  procedures  and  plans 
in  their  contractual  provisions  with  EBT 
vendors.  Another  commenter  questioned 
the  need  to  maintain  coupon  inventories 
for  purposes  other  than  for  a 
contingency  against  a  major  system 
interruption  Since  the  Department  has 
little  expenence  with  the  current 
demonstration  projects  in  this  area,  we 
believe  it  is  necessary  to  permit  some 
State  initiative  and  latitude  in  this  area. 
A  contingency  plan  should  permit  the 
timely  resumption  of  benefit  issuance 
with  the  least  interruption  possible  of 
household  access  to  their  benefits. 
Provided  coupon  issuance  can  be 
resumed  quickly,  it  is  a  viable 
alternative  as  a  back-up.  Therefore,  a 
contract  to  mail  coupons  as  a 
contingency  may  be  appropnate 
although  the  Department  is  not 
specifically  requiring  any  one  method  or 
alternative.  The  Department  has  also 
revised  the  proposed  requirements  for 
expansion  to  include  an  update  of  the 
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contingency  plan  approved  prior  to  pilot 
implementation  in  order  to  address  the 
expanded  scope  of  the  EBT  system. 

Ease-of-  Use— Section  274. 12(h)(4} 

The  Department  proposed  standards 
for  ease-of-use  that  the  State  agency 
must  ensure.  These  Include  standards 
applicable  to  all  system  users  such  as 
food  stamp  households.  State  or  local 
agency  personnel  and  food  retailers  and 
specific  requirements  just  for  food 
retailers.  Seven  commenters  specifically 
addressed  the  requirements  prescribed 
in  the  proposed  rulemaking.  Four 
commenters  agreed  with  the  basic 
requ:rements  as  proposed,  with  one 
commenter  indicating  that  ease-of-use 
must  take  into  account  the  uniqueness 
of  States  and  their  systems  and  another 
suggesting  that  the  standard  be  applied 
more  broadly  to  the  EBT  processor  and 
network  provider  in  addition  to  the  card 
user  and  merchants.  The  Department 
expects  that  the  interface  of  an  EBT 
system  with  the  State  systems  would 
accommodate  the  uniqueness  of  each 
State  system.  Therefore,  no  change  is 
made  to  the  proposed  rulemaking.  While 
agreeing  that  ease-of-use  should  in 
genera!  apply  to  other  EBT  system 
participants  such  as  the  EBT  processor 
and  any  network  providers,  the 
Department  believes  it  is  sufficient  to 
limit  specific  ease-of-use  requirements 
to  these  end  users  that  must  access  the 
system  for  benefits,  information 
required  to  conduct  their  business  or 
administrative  needs.  Thus,  the 
Department  believes  no  change  to  the 
language  as  proposed  is  necessary. 

Two  commenters  stressed  the  need  tci 
require  the  EBT  system  to  adapt 
equipment  for  the  needs  of  persons  with 
disabilities.  The  Department  is  in 
agreement  with  this  provision  a.".d 
amends  the  proposed  language  to 
require  that  the  EBT  system  provide 
reasonable  accommodation  for  the 
needs  of  households  with  disabilities  in 
keeping  with  the  requirements  of  the 
Americans  with  Disabilities  Act  of  1990. 
We  believe  that  specific  adaptations  to 
equipment,  in  accordance  with  the 
Americans  with  Disabilities  Act,  are 
necessary  to  the  extent  the  cost  is  not 
excessive  to  modify  the  equipment  or 
the  immediate  environment  surrounding 
the  equipment.  Further,  the  Department 
is  amending  the  proposed  language  at 
§  274  12fh)(4)(i)(D)  to  provide  for 
training  that  specifically  addresses  the 
needs  of  persons  with  disabilities. 

The  final  commenter  recommended 
that  the  Department  clearly  define 
relevant  standards  which  measure  how 
"user  friendly"  the  EBT  system  is.  The 
Department  believes  that  the  criteria 
proposed  of  minimizing  the  number  of 


keystrokes  required  to  access  the 
system  and  providing  screen  prompts 
are  sufficient  to  ensure  ease-of-use. 
.Approval  of  system  designs  for 
adherence  to  the  functional 
requirements  includes  review  of 
terminal  and  administrative  screens  and 
the  steps  required  by  households  and 
others  accessing  the  system  enabling  the 
Department  to  monitor  system  ease-of- 
use. 

Third  Party  Processors — Section 
274.12(h)(5) 

A  total  of  eight  commenters  provided 
comments  on  the  proposed  provisions 
regarding  third  party  processor 
participation.  Third  party  processors 
include  data  processing  firms  hired  to 
drive  terminals  for  a  retailer  and 
retailers  choosing  to  drive  their  own 
terminals.  The  Department  proposed 
that  State  agencies  be  responsible  for 
certification  standards  and  third  party 
interface  specifications.  Each  third  party 
processor  was  required  to  meet  the 
certification  and  system  interface 
requirements  in  order  to  access  the 
authorization  database.  To  facilitate 
this,  State  agencies  must  publish  the 
interface  specifications  prior  to 
implementing  the  EBT  system.  The 
Department  also  proposed  that  third 
party  processors  and  food  retailers 
driving  their  own  terminals  shall  be 
liable  for  transactions  until  the 
transaction  has  been  electronically 
accepted  by  the  State  agency's  primary 
contractor  or  an  intermediate  processing 
facility  (switch). 

Three  commenters  generally 
.supported  the  requirement  that  retailers 
dnving  their  own  terminals  and  third 
party  processors  be  able  to  participate 
and  directly  access  the  EBT 
authorization  database  provided  they 
comply  with  the  interface  specifications 
and  the  performance  and  technical 
standards.  One  commenter  indicated 
that  this  would  foster  competition  and 
enable  retailers  to  make  greater  use  of 
their  own  terminals.  However,  two  other 
commenters  indicated  that  retailers  may 
select,  for  other  business  reasons  or  due 
to  the  need  for  a  communications 
switch,  a  third  party  processor  which 
could  not  meet  the  processing  speed 
requirements  of  this  rule.  These 
commenters  recommended  that  either 
higher  transaction  times  be  permitted  or 
the  standard  should  not  be  applicable  to 
third  party  processors.  The  Department 
agrees  that  situations  may  arise,  in 
particular  if  telephone  line  capability 
significantly  impacts  the  processing 
response  times  at  the  POS  terminal. 
which  could  warant  adoption  of  the 
prevailing  industry  standards  of  a 
regional  network.  However,  the 


Department  disagrees  that  third  party 
processors  should  be  held  to  a  lesser 
standard  than  other  processors 
participating  in  the  system  and  has  thus 
maintained  the  provision  as  proposed. 
System  standards  are  set  to  safeguard 
the  security  of  public  funds  and  ensure 
adequate  recipient  service.  These 
standards  apply  to  all  retail  food  stores. 

Six  of  the  commenters  focused  on 
issues  connected  to  certification 
standards  for  third  party  processors. 
One  commenter  opposed  the 
requirement  that  State  agencies  be 
responsible  for  certifying  third  party 
processors  because  it  interferes  in  the 
retailer's  business  and  increase  State 
administrative  expenses.  The 
Department  disagrees  with  this 
comment  because  it  is  a  critical  function 
of  State  agencies  to  ensure  that  each 
component  of  the  EBT  system  adheres  to 
the  performance  standards  in  order  to 
maintain  minimum  levels  of  service  for 
food  stamp  households.  Three  other 
commenters  raised  concerns  regarding 
measures  that  could  be  taken  for  failure 
to  meet  the  certification  standards.  One 
commenter  questioned  whether  it  would 
be  appropriate  for  the  State  agency  to 
place  its  own  terminals  or  deny  the  food 
retail  store  acess  to  the  system  if  the 
certification  standards  could  not  be  met. 
While  these  are  possible  alternatives, 
the  Department  would  expect  that  State 
agencies  carefully  consider  the  nature  of 
the  performance  failure  and  take  less 
drastic  measurers  to  the  maximum 
extent  possible  since  cost  implications 
may  arise  as  well  as  contractual 
concerns  if  a  retailer  is  removed.  Two 
other  comments  raised  a  concern  that 
the  EBT  system  may  be  decertified 
(presumably  by  the  Department)  due  to 
a  third  party  processor's  failure  to 
perform  when  the  contractual 
relationship  is  between  the  processor 
and  the  retailer.  While  a  retailer  directly 
contracts  with  a  third  party  processor, 
the  State  agency  or  its  contractor  is 
required  to  enter  into  an  agreement  with 
food  retailers  which  governs  the 
participation  of  the  retailer  in  the  EBT 
system.  The  Department  believes  this 
agreement  may  contain  remedies  to  be 
taken  which  are  less  than  denial  of 
access  to  the  EBT  system.  No  change  to 
the  language  of  this  section  as  proposed 
is  being  made. 

Card  Requirements — Section 
274.12(h)(6) 

The  proposed  rule  required  State 
agencies  to  print  a  return  address  where 
the  EBT  card  can  be  returned  if  found  or 
no  longer  In  use.  the  FNS  statement  of 
nondiscrimination  on  the  EBT  card  or, 
with  prior  approval  of  FNS,  the 
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s'jterr.er.t  printed  on  a  separate  sleeve 
cr  card  jdcLst  The  Department  al»o 
rv served  Lne  right  to  require  a 
Department  logo  on  the  card  as  a  way  of 
identifying  program  participants. 
Finally,  the  names  of  State  and  local 
officials  were  prohibited  on  EBT  cards, 
card  sleeves  or  jackets,  or  other  printed 
materials  distributed  for  use  by  EBT 
system  participants.  A  total  of  22 
commenters  provided  comments  on  the 
various  provisions  of  EBT  cards. 
However,  no  comments  were  received 
on  the  provision  prohibiting  the  names 
of  State  and  local  officials  on  EBT  cards 
or  materials;  therefore,  it  has  not  been 
changed  in  this  final  rulemaking. 

Two  commenters  pointed  out  a 
discrepancy  between  the  proposed  rule 
language  of  the  preamble  and  the 
language  required  under  paragraph 
2T4.12(h)(6)(il  for  returning  a  lost  or 
unused  card.  The  Department  is 
clarifying  that  the  intent  was  to  require 
a  return  address  only  and  not  include  a 
hot  Ime  telephone  number  as  stated  in 
the  preamble  to  the  proposed  rule.  A  hot 
line  number  for  reporting  missing  cards 
would  be  of  limited  value  to  a  recipient 
if  actually  located  on  the  card  as 
another  commenter  indicated.  However, 
the  Department  is  requiring  that  a  hot 
Ime  number  be  provided  to  households 
during  their  training  as  three 
commenters  recommended.  This  is 
essential  information  for  a  household  to 
have  in  order  to  report  a  lost  or  stolen 
card  and  permit  an  immediate  hold  to  be 
placed  on  remaining  benefits. 

Regarding  the  statement  of 
nondiscrimination,  four  commenters 
recommended  that  the  card  design 
minimize  any  stigma  on  the  clients  with 
an  additional  ei^t  commenters  further 
opposing  the  nondiscrimination 
statement,  in  part  because  of  concerns 
about  stigma.  Others  among  these 
commenters  pointed  out  that  card  space 
was  limited,  that  the  statement  would  be 
an  obstacle  for  EBT  cards  utilized  for 
multiple  programs,  that  the  statement 
would  be  too  costly  to  print  and  that  the 
statement  is  not  required  on  food 
coupons  presently.  Commenters  also 
noted  that  the  statement  of 
nondiscrimination  is  already  provided 
when  applying  for  food  stamp  benefits. 
Two  commenters  reconunended  that  the 
U'^'partment  permit  additional  Qexibility 
to  print  the  statement  without  prior 
approval  on  a  sleeve  or  jacket. 

The  Department  believes  that  the 
statement  of  nondiscrimination  must  be 
provided  to  recipients  in  an  EBT  system 
and  points  to  the  fact  that  currently  all 
coupon  bo^kiets  contain  this  statement 
of  nondiscrimination.  We  also  do  not 
believe  it  is  sufficient  that  households 


be  informed  that  they  may  contact  their 
local  social  service  office  to  report  any 
possible  incidents  of  discrimination,  as 
one  commenter  suggested.  However,  to 
provide  additional  flexibility,  the 
Department  will  permit  State  agencies 
to  print  the  statement  either  on  the  card 
itself  or  with  a  card  sleeve  or  jacket 
without  the  prior  approval  of  the 
Department  The  regulatory  language 
has  been  amended  to  reflect  this  change. 
The  Department  also  wishes  to  note  that 
a  technical  amendment  is  being  made  to 
the  nondiscrimination  statement  by 
replacing  the  words  "handicap"  and 
"religion"  with  "disability"  and 
"religious  belief'  respectively.  This 
language  is  being  revised  to  be 
consistent  with  terminology  contained  in 
the  Americans  with  Disabilities  Act  of 
1990. 

Two  commenters  disagreed  with 
requiring  a  USDA  logo.  One  of  these 
commenters  also  Indicated  that  the 
Department  should  provide  guidelines 
about  its  design  soon  if  it  retains  this 
requirement.  While  the  Department 
believes  ft  is  necessary  to  leave  this 
provision  unchanged,  no  actions  have 
been  taken  at  this  time  to  examine 
possible  logo  designs.  In  addition, 
ongoing  discussions  are  currently 
underway  between  federal  agencies 
regardirrg  a  single  card  with  multiple 
accounts  for  both  federal  and/or  State 
benefit  programs.  These  discussions 
may  have  an  impact  on  any  USDA  logo 
should  one  be  developed.  As  a  result,  no 
change  is  made  to  the  proposed 
language  in  this  final  rulemaking. 

A  number  of  commenters  addressed 
several  technical  card  considerations 
that  were  not  included  in  the  proposed 
regulation.  Some  commenters  suggested 
utilization  of  ISO  standard  plastic  cards 
with  respect  to  card  size  and  shape,  use 
of  magnetic  stripes  with  the  encoding  of 
track  1  and  track  2  but  not  track  3. 
embossing  of  the  Primary  Account 
Number  (PAN),  and  signature  panel. 
Another  commenter  suggested  the 
adoption  of  a  national  card  numbering 
system.  The  ISO  8583  standard  for  on- 
line bank  card  messages  was  also 
recommended  by  one  commenter  as  a 
card  requirement. 

The  Department  recognizes  that  the 
ISO  standards  would  be  beneficial 
because  the  standard  card  utilization  by 
commercial  debit  card  terminals  and 
card  readers  would  perhaps  facihtate 
"piggybacking  ■  onto  commerical  debit 
card  systems  more  easily.  However, 
without  the  full  benefit  of  public 
comment  on  specific  card  standards  and 
their  possible  impact  on  existing 
systems,  the  Department  believes  that  it 
would  be  premature  to  promjulgate  these 


m  this  final  rulemaking  The  Department 
indicated  in  the  preamble  to  the 
proposed  rule  that  we  will  be  following 
the  development  of  technical  standards. 
pnmar;!y  drivrn  by  the  indu.str>',  and 
may  choose  in  the  future  to  promulgate 
some  of  those  standards  Thus,  in 
addition  to  staying  alert  to  efforts  by  the 
banking  industn-.  food  retailers  and 
regional  networks  to  fcrmalizf' 
standards.  State  agencies  arc 
encouraged  to  design  their  systems  to 
meet  prevailing  ISO  or  A.NS!  standards 
where  appropnate.  The  demonstration 
projects  currently  operating  comply  with 
many  of  the  ISO  or  A.NSI  card  standards 
in  most  instances. 

One  commenter  made  a  strong 
recommendation  to  emboss  both  the 
card  holder's  name  and  the  expiration 
date  on  the  EBT  card  as  is  the  practice 
in  the  commercial  debit  card  industry. 
Another  commenter  supported 
embossing  household  names  on  the  card 
to  facilitate  paper  receipts  similar  to 
those  utilized  in  credit  card 
authorization  with  carbon  copi-'S.  The 
Department  disagrees  with  these  two 
comments.  Food  stamp  households  are 
often  composed  of  several  members 
which  would  pose  a  problem  for 
embossing  several  names,  if  needed  on 
an  EBT  card.  Issues  of  household 
privacy  are  also  a  concern  for  the 
Department;  therefore,  the  Department 
is  not  requiring  the  embossing  of 
household  na.mes  on  EBT  cards  An 
expiration  date  would  also  be 
impractical  in  the  Food  Stamp  Program 
because  benefits  do  not  expire  until 
used  by  a  household  or  expunged  from 
an  inactive  account.  Because 
households  are  certified  to  participate  in 
the  program  for  variable  time  periods,  it 
would  be  difficult  for  State  agennrs  to 
predict  a  viable  expiration  date  to 
emboss  on  an  EBT  card  for  Food  Stamp 
Program. 

Terminal  Requirements — Section 
274.12(h)(7) 

Regarding  terminal  standards,  the 
Department  proposed  just  three 
requirements  for  POS  terminals;  non- 
display  of  balance  information,  non- 
display  of  the  PIN  and  data  encryption 
at  the  POS  terminal.  Data  encryption 
has  been  addressed  previously  and  the 
language  has  b«en  amended  as 
discussed  in  the  section  on 
communications  m.essage  security  and 
encryption.  Three  comments  were 
received  on  the  non-display  of  balance 
information.  One  commenter  questioned 
whether  this  meant  that  paper  receipt 
was  the  only  m.eans  available  for 
balance  information.  ,^8  prescnbed  m 
the  functional  requirements  section  of 
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the  regulation,  the  Department  requires 
the  adoption  of  other  methods  for 
obtainmg  balance  information. 
Examples  may  include  balance  inquiry 
teminals,  POS  terminals  in  closed  check- 
out lanes,  automated  teller  machines, 
audio  response  units,  or  a  hotline  or 
customer  service  telephone  number.  The 
other  two  comments  were  concerned 
with  the  cost  of  deploying  balance 
inquiry  terminals  with  printers  if  the 
display  of  the  balance  on  a  terminal 
screen  is  prohibited.  The  Department 
did  not  intend  to  put  this  limitation  on 
balance-only  terminals  and  has  revised 
the  language  at  paragraph  274  12(h)(7)(i) 
to  clarify  that  the  balance  may  be 
displayed  at  a  balance-only  inquiry 
terminal. 

Two  commenters  supported  the 
Department's  proposal  to  prohibit  the 
display  of  the  PIN  at  POS  terminals.  No 
changes  in  the  language  have  been  made 
with  this  final  rulemaking.  One 
commenter  also  suggested  that  the 
Department  require  that  EBT  terminals 
be  capable  of  multiple  program 
applications.  While  the  Department 
agrees  with  this  provision,  it  is  our 
understanding  that  the  majority  of 
terminals  available  at  this  time  are 
capable  of  handling  multiple  programs. 
In  addition,  a  State  agency  would  need 
to  select  terminals  that  can 
accommodate  multiple  program 
applications  if  they  anticipate 
integrating  an  EBT  system  for  both  food 
stamp  and  cash  benefits.  The 
Department  will  be  looking  for  this 
ability  during  the  APD  approval  process. 

Performance  Bonds  and  Penalties- 
Section  274.12(h)(a) 

The  Department  proposed  that  a  State 
agency  may  require  a  performance  bond 
or  utilize  other  contractual  measures  to 
enforce  compliance  with  the 
performance  and  technical  standards 
required  in  this  rulemaking.  Seven 
commenters  addressed  this  penalty 
provision,  generally  encouraging  the 
Department  to  establish  guidelines  and 
to  avoid  inordinate  penalties  from  being 
imposed  on  system  operators  by  State 
agencies.  Two  commenters  suggested 
that  the  penalties  include  termination  of 
third  party  processors  for  failure  to 
comply  or  denying  continued 
authorization  of  a  retailer  by  the 
Department.  The  Department  believes 
that  penalty  provisions  should  be 
addressed  within  recognized  industry 
standards  through  the  contractual 
process  and  therefore  has  not  regulated 
any  herein.  For  example,  a  State  agency 
may  require  that  prior  to  interfacing 
with  the  authorization  database,  a  third 
party  processor  could  be  required  to 
enter  into  an  agreement  which  contains 


penalties  for  failure  to  comply  with  the 
performance  standards  of  the  Food 
Stamp  Program.  Similar  agreements  are 
entered  into  in  the  commercial  industry 
between  intermediate  processl,^g 
facilities.  One  other  commenter 
recommended  that  State  agencies 
should  grant  some  latitude  at  initial 
implementation  in  complyins  vnth  the 
standards.  The  Department  agrees  with 
these  comments  but  believes  that  the 
language  in  the  proposed  ruiemaKing 
affords  sufficient  contractual  latitude  for 
State  agencies  and  does  not  require  a 
change. 

As  one  commenter  indicated,  other 
business  concerns  may  attract  a  food 
retailer  to  a  particular  third  party 
processor,  Therefore,  the  food  retailer. 
in  making  a  business  decision  to  use  a 
third-parly  processor  .should  be 
cognizant  of  the  Food  Stamp  Program 
standards  when  selecting  a  contractor 
and  any  associate  penalities  for  non- 
performance. 

Concentrator  Bank  Requirements — 
Section  274. 12fi) 

The  Department  proposed  minimum 
functional  requirements  for  concentrator 
banks  or  other  entities  approved  by  FNS 
that  would  be  transmitting  food  stamp 
credits  to  retailer  bank  accounts  through 
the  Automated  Clearinghouse  (ACH) 
process  that  currently  exists  or  another 
process  approved  by  FNS.  Concentrator 
banks  are  defined  as  financial 
institutions  or  other  entities  acceptable 
to  the  Federal  Reserve  Board  and  FNS 
that  take  information  regarding  retailer 
credits  from  the  EBT  system  operator 
and  transmit  this  information  into  the 
ACH  network  or  other  process  approved 
by  FNS.  The  Department  proposed  that 
concentrator  banks  must  be  federally 
m.sured  financial  institutions  and  have 
an  ongoing  relationship  with  the  Federal 
Reserve  system,  and  its  ACH  processing. 
The  State  agency,  with  FNS  approval, 
could  delegate  a  party  other  than  the 
concentrator  bank,  to  request 
reimbursement  from  the  Federal 
Treasury  Letter-of-Credit.  This  permits 
various  configurations  tc  occur  that 
coincide  with  existing  responsibilities  in 
the  settlement  process  withm 
commercial  POS  networks.  The 
Department  also  proposed  a 
requirement  that  State  agencies  must 
establish  separate  or  dual  controls  over 
the  witiidrawal  of  funds  from  the  Letter- 
of-Credit  established  wnth  the  U.S. 
Department  of  Health  and  Human 
Services  Payment  Management  System 
for  reimbursing  food  stamp  credits  to 
retailers.  Similarly,  m  the  coupon 
system,  coupon  issuance  responsibilities 
must  either  be  divided  between  two 
persons  or  subject  to  the  completion  of  a 


second  review  in  order  to  prevent  any 
single  individual  from  having  complete 
control  over  the  authorization  of 
issuances  and  the  issuances  themselves. 
Eight  comments  were  received  on  the 
proposed  provisions  regarding 
concentrator  banks.  Two  commenters 
were  concerned  with  the  potentially 
negative  impact  on  smaller  institutions 
such  as  credit  unions.  One  comment 
further  suggested  that  the  Department 
permit  up  to  12  months  lead  time  for 
these  less  sophisticated  smaller 
institutions  to  obtain  any  necessary 
equipment  to  participate  either  as  a 
concentrator  bank  or  to  accept  food 
stamp  credits  via  the  ACH  system.  In  a 
related  issue,  one  commenter  questioned 
the  terin  "acceptable  to  the  Federal 
Reserve  Board."  One  commenter 
indicated  concern  that  this  rule  did  not 
recognize  existing  private  ACH  payment 
systems  other  than  the  ACH  operated 
through  the  Federal  Reserve.  Another 
commenter  suggested  that  existing  State, 
federal  and  credit  card  issuance  rules 
could  continue  to  serve  without 
additional  security  measures  imposed 
on  concentrator  banks. 

The  Department  is  clarifying  that  our 
intention  is  not  to  restrict  the 
participation  of  smaller  institutions,  EBT 
depends  on  the  capability  of  financial 
institutions  to  electronically  transmit 
and  accept  food  retailer  credits. 
Experience  shows  that  financial 
institutions  of  different  sizes  have  this 
capability,  and  that  EBT  does  not  limit 
participation  to  large  financial 
institutions.  In  some  cases  financial 
institutions  have  accepted  credits  on 
behalf  of  other  institutions  in  playing  a 
role  as  a  consolidator  bank  with  the 
Federal  Reserve  ACH  system.  This  type 
of  arrangement  is  acceptable  to  the 
Department  for  crediting  retailers 
although  food  retailers  must  recognize 
that  any  delays  that  may  result  in 
getting  their  credits  are  due  to  indirect 
access  to  the  ACH  process  and  subject 
to  the  third  party  processor's  timely  pass 
through  of  the  credits  Rpcarding  the 
utilization  of  private  A(  i  i  f.ystem8,  the 
proposed  rule  language  included 
reference  to  another  "process  for 
crediting  retailers  approved  by  FNS;" 
this  was  intended  to  permit  private  ACH 
systems  or  other  crediting  systems  such 
as  network  net  settlement  to  operate. 
The  language,  "acceptable  to  the 
Federal  Reserve,"  merely  means  the 
capability  of  accepting  ACH  credits  or 
debits  through  the  Federal  Reserve  ACH 
system.  The  demonstration  projects 
operating  to  date  all  utilize  the  Federal 
Reserve  ACH  system  to  credit  food 
retailers. 
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Two  comments  were  directed  at  the 
relationship  between  a  Stale  agency  and 
either  the  concentrator  bank  or  its  EBT 
processor.  One  comment  indicated  that 
the  Department  should  permit  State 
agencies  to  negotiate  which  financial 
institution  will  be  used  as  a  settlement 
bank.  The  Department  does  not  impose 
any  restrictions  on  which  bank  a  State 
may  negotiate  with  for  settlement  other 
than  minimum  capabilities  to  perform 
the  services  required.  The  other 
commenter  believed  that  it  was  not 
practical  for  the  State  agency  to  provide 
daily  food  sales  activity,  i.e..  credits  to 
food  retailers.  The  commenter  indicated 
that  it  was  more  appropriate  to  require 
the  contractor  to  be  directed  to  do  so. 
The  Department  is  holding  the  State 
agency  responsible  for  this  information 
although  it  is  appropriate  for  the  State 
agency  to  direct  the  contracted 
processor  or  a  concentrator  bank  to 
provide  information  on  the  daily  credits 
to  food  retailers. 

One  comment  requested  clarification 
on  the  proposed  requirement  that  State 
agencies  establish  separate  or  dual 
controls  over  the  withdrawal  of  fimds 
from  the  Letter-of-Credit  to  reimburse 
credits  paid  to  food  retailers.  One  other 
commenter  requested  clarification  on 
the  processes  whereby  a  vendor  may 
draw  against  the  Letter-of-Credit,  In 
particular  what  safeguards  exist  to 
ensure  the  vendor  does  not  create  a 
fictitious  account.  The  possibiUty  that  a 
vendor  could  abuse  authority  to  draw 
funds  from  the  Letter-of-Credit  prompted 
the  Department  to  require  State  agencies 
to  establish  either  separate  or  dual 
controls  over  this  procedure.  Similarly, 
the  Department  requires  State  agencies 
to  separate  issuance  and  certification 
functions  or  estabUsh  dual  control 
within  an  office  for  the  coupon  system 
to  prevent  creation  of  false  cases  or 
overissuances  by  an  eligibihty  worker. 
Since  State  agencies  are  liable  for  the 
draws  from  the  Letter-of-Credit. 
although  this  task  may  be  delegated  to  a 
contractor  in  an  EBT  system,  it  is 
prudent  for  State  agencies  to  estabhsh 
some  oversight  over  this  process.  No 
changes  to  the  proposed  rule  are 
required  and  the  language  requiring 
State  agency  controls  has  been 
incorporated  into  this  final  rulemaking. 

Reconciliation  and  Management 
Reporting— Section  274.12(j) 

The  proposed  rule  required  the  EBT 
system  to  provide  management  and 
reconciliation  reports  to  enable  the  State 
agency  to  track  information  as  it  occurs 
in  the  EBT  system.  Two  commenters.  a 
State  agency  and  a  retailer,  supported 
the  required  reporting.  Two  additional 
commenters  stated  that  they  supported 


the  need  for  these  reports  but  they 
disagreed  with  providing  monthly  hard 
copies  due  to  the  cost  of  printing.  Six 
commenters.  mainly  State  agencies. 
opposed  the  reporting  requirements 
stating  that  the  level  of  detail  was 
unnecessary  and  went  beyond  what  is 
currently  required.  Several  State 
agencies  argued  that  FNS  should  pay  for 
the  costs  of  these  additional  reports 
particularly  since  some  of  these  reports 
were  viewed  as  an  USDA  responsibility 
rather  than  a  State  agency 
responsibility.  One  commenter  stated 
that  the  cost  of  providing  these  reports 
should  be  excluded  from  the  cost 
neutrality  formula.  Two  commenters 
stated  that  a  consistent  set  of  reports, 
with  formats,  should  be  provided.  One 
commenter  suggested  that  there  should 
be  reports  designed  to  measure  change 
in  participation  rates  directly 
attributable  to  EBT  implementation  as 
well  as  the  assessing  the  characteristics 
of  those  entering  or  leaving  the  EBT 
area.  One  commenter  asked  whether 
reconciliation  is  to  the  dollar  or  the 
penny,  citing  cost  as  a  factor  for 
reconciling  to  the  dollar.  To  clarify, 
reconciliation  must  be  to  the  penny. 

The  proposed  rule  also  mandated  that 
the  State  agency  require  the  EBT  system 
to  produce  exception  reports  to  facihtate 
investigations  by  FNS  and  State  agency 
personnel  into  possible  fraudulent 
activities.  Four  commenters  opposed 
specific  regulatory  language  regarding 
identification  of  households  that 
complete  transactions  for  their  full 
benefit  allotment  amount  arguing  that 
not  all  allotments  are  large  and  may.  in 
fact,  be  a  ten  dollar  minimum  payment. 
One  commenter  felt  that  retailers  should 
be  provided  reports  on  compliance 
exceptions  to  assist  in  internal 
investigations.  The  Department  is 
responsible  for  conducting  compliance 
investigations  and  provision  of  such 
reports  to  retailers  would  be  detrimental 
to  the  investigatory  process. 

In  response  to  the  many  comments 
received,  the  Department  carefully 
reviewed  the  reconciliation  and 
management  reporting  requirements,  as 
well  as  the  exception  report 
requirements.  The  Department  believes 
that  these  reports  are  necessary  for  the 
State  agency  to  successfully  manage  the 
system,  monitor  compliance  and  to 
permit  the  State  and  Federal  agencies  to 
verify  system  transactions  validity  and 
integrity.  Therefore,  the  requirement  for 
these  reports  remains  as  proposed. 
However,  the  Department  agrees  that 
some  of  the  compliance  exception 
parameters  may  need  to  be  revisited.  In 
particular,  the  Department  agrees  that  a 
report  on  all  households  exhausting 


their  full  benefit  allotments  with  one 
transaction  would  be  unreasonable. 

Further,  the  Department  recognizes 
that  the  nature  of  these  reports  may 
change  over  time  and,  therefore,  the 
details  of  which  reports  will  be  required 
of  the  State  agencies,  and  the  specific 
information  to  be  contained  m  these 
reports,  will  be  delineated  at  the  time  of 
system  development,  along  with 
suggested  formats  for  the  reports.  In 
regard  to  the  exclusion  of  these  reports 
from  the  cost  neutrality  standard,  the 
Department  views  all  direct  costs 
associated  with  EBT  as  part  of  the 
standard,  including  costs  associated 
with  any  new  tasks  for  the  State  agency. 
The  Department  would  be  willing  to 
consider  an  alternative  to  hard  copies  of 
the  reports  if  a  mutually  acceptable 
alternative  can  be  negotiated  between 
the  State  agency  and  FNS.  The 
Department  believes  that  reports  that 
measure  changes  in  participation  rates 
as  related  to  EBT  go  beyond  the  scope  of 
program  operations  and.  therefore,  are 
not  included  in  the  reconciliation  and 
management  report  requirements. 

Federal  Financial  Participation — 
Section  274. 12(k) 

The  proposed  rule  stated  that 
enhanced  funding  would  not  be 
available  to  State  agencies  solely  for 
development  of  an  EBT  issuance  system: 
however,  if  a  State  plans  to  include  EBT 
issuance  as  an  integrated  component  of 
a  complete  certification  and  issuance 
system,  it  may  receive  enhanced 
funding.  The  Department  received  a 
number  of  comments  from  State 
agencies  that  already  have  a  certified 
State  certification  system.  One  State 
agency  asked  if  enhanced  funding  is 
available  for  State  agencies  that  are 
already  certified.  One  State  agency 
asked  for  clarification  as  to  whether 
modifications  to  a  certified  state  system, 
necessary  to  support  and  manage  EBT, 
are  eligible  for  enhanced  funding.  Three 
State  agencies  recommended  that 
enhanced  funding  be  provided  to  all 
states  in  order  to  support  EBT  system 
interface  with  oie  certified  state  ADP 
system.  One  commenter  asked  if  FNS 
intended  to  preclude  the  use  of  third 
party  processors  and/or  require  the 
state  to  operate  its  own  system  by 
specifying  that,  to  be  eligible  for 
enhanced  funding,  the  EBT  system  must 
be  fully  integrated  with  the  complete 
state  ADP  system.  The  Department 
would  like  to  clarify  that  enhanced 
funding  for  EBT,  including  modifications 
to  certified  systems,  is  available  only 
when  the  State  agency  has  not  yet 
received  enhanced  funding  for  a 
certification  system.  Enhanced  fundins 
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for  an  EBT  system  which  is  an 
integrated  component  of  the  State 
agency's  automated  system  does  not 
preclude  the  selection  of  a  separate 
contractor  to  operate  the  EBT  system. 

One  commenter  asked  if  there  would 
be  retrospective  adjustment  for  the 
number  of  cases  served  during  the  year. 
During  the  federal  fiscal  year  end  close- 
out,  the  Department  will  finalize  the 
number  of  cases  served  with  the  State 
agency.  It  is  anticipated  that  this 
adjustment  will  be  minimal  as  the 
number  of  cases  served  does  not  vary 
significantly  from  month  to  month. 

Manual  Transactions/ 
Representation — Section  274. 12(1) 

Numerous  comments  were  submitted 
on  the  subject  of  manual  transactions. 
Most  agreed  that  there  was  a  need  for 
back-up  systems.  Some  commenters 
expressed  concern  that  there  were 
insufficient  requirements  associated 
with  these  back-up  systems,  particularly 
insufficient  protection  for  recipients. 
Suggested  protection  included  requiring 
mechanisms  for  recipients  to  clearly  and 
specifically  indicate  the  total  amount  of 
transaction  in  such  a  manner  that 
subsequent  alteration  could  not  take 
place  and  requiring  the  imprinting  of  the 
debit  card  on  the  manual  voucher.  Two 
commenters  suggested  manual  back-up 
systems  were  expensive  in  relation  to 
their  value,  utilized  on]y  for  the 
convenience  of  retailers,  and  not 
necessary.  Others  complained  that 
back-up  systems  should  not  be  required 
because  they  risked  insufficient  funds 
transactions  or  posed  security  risks. 
Some  commenters  suggested  that  voice 
authorization  from  the  computer  center 
was  a  necessity  for  a  back-up  system; 
others  complained  that  obtaining 
authorization  at  the  time  of  a 
transaction  was  a  burden  on  retailers 
and  should  not  be  required. 

The  Department  has  not  amended  the 
requirement  for  a  back-up  system — 
there  must  be  a  back-up  system 
available  for  use  whenever  any 
component  of  the  EBT  system 
malfunctions.  As  proposed,  the  specifics 
of  the  back-up  procedures  are  left  to  the 
State  agencies,  subject  to  approval  by 
FN'S,  Since  the  card  or  terminal  can 
malfunction,  the  Department  expects 
that  a  manual  back-up  system — i.e.,  one 
that  relies  on  paper  vouchers — is 
necessary  in  at  least  som.e  situations.  It 
IS  essential  that  households  have  a 
means  to  purchase  food  when  any  part 
of  the  system  is  unavailable.  The  back- 
up systems  utilized  in  the  demonstration 
projects  have  relied  heavily  on  a  paper 
voucher;  however,  one  project  has 
shown  that  it  is  possible  for  an 


automated  off-line  approach  to  be 
utilized  in  some  situations. 

One  commenter  suggested  that  it  was 
not  sufficient  merely  to  require  that 
there  be  a  back-up  system  available,  but 
that  the  Department  should  require  that 
retailers  utilize  the  back-up  system 
when  it  is  necessary  (i.e.,  not  refuse  a 
transaction  because  the  back-up  system 
must  be  utilized.)  The  Department  does 
not  believe  retailers  can  be  required  to 
accept  back-up  transactions  on 
occasions  when  the  retailer  would  be 
absorbing  liability.  Therefore,  the 
Department  is  not  requiring  that 
retailers  accept  manual  transactions. 
However,  the  Department's  experience 
has  been  that  retailers  are  generally 
willing  to  accept  all  transactions, 
whether  or  not  a  back-up  system  is 
being  utilized,  and  expects  this  trend  to 
continue.  The  alternative  would  be  for 
the  purchaser  to  bring  his  or  her 
business  to  another  retailer. 

The  aspect  of  back-up  transactions 
that  posed  the  greatest  concern  to 
commenters  is  the  Hability  associated 
with  back-up  transactions  and  when  re- 
presentation against  a  household's 
future  benefits  may  take  place.  A  wide 
range  of  specific  comments  and/or 
suggestions  were  received  on  these 
subjects.  Six  commenters  specifically 
indicated  that  liability  for  overdraws 
should  rest  with  the  State  agency,  with 
more  commenters  implying  the  same. 
Some  of  these  commenters  suggested  the 
States  fake  on  liability  up  to  a  certain 
dollar  limit,  beyond  which  retailers 
would  be  liable.  One  commenter 
suggested  that  liability  rest  with 
retailers  as  in  current  commercial  off- 
line practice.  One  commenter  suggested 
that  authorization  on  manual 
transactions  only  be  obtained  by  the 
retailer  for  transactions  above  $50. 

In  terms  of  re-presentation,  one  State 
agency  indicated  that  phone 
authorization  should  not  be  required 
and  States  which  absorb  the  liability  for 
manual  transaction  overdraws  should 
be  able  to  re-present  all  overdraws.  Six 
commenters  suggested  the  re- 
presentation procedures  were 
cumbersome  and  unworkable,  some 
further  suggesting  that  an  off-line  store 
and  forward  approach  be  utilized 
instead.  Two  commenters  suggested  that 
resubmission  of  the  entire  overdrawn 
amount  be  allowed  m  the  following 
month.  One  other  commenter  suggested 
that  re-presentation  be  an  automated 
function.  Two  other  commenters 
objected  to  the  requirement  that 
recipients  receive  notice,  m  addition  to 
the  notice  required  on  the  vouctier,  prior 
to  the  actual  re-presentation. 


Here  again,  the  Department  is  not 
substantively  amending  the  proposed 
rules  regarding  liability  and  re- 
presentation. 'The  Department  is 
continuing  to  require  that  liability  for 
overdraws  resulting  from  manual 
transactions  rest  with  the  State  agency. 
The  Stale  agency  can  pass  this  liability 
on  to  other  parties  through  negotiations, 
as  appropriate  for  its  circumstances.  The 
only  time  that  re-presentation  can  take 
place  against  future  months  benefits  is 
when  perfect  knowledge  as  to  how 
many  benefits  remain  in  the  account  at 
the  time  of  the  back-up  transaction 
cannot  be  obtained.  This  includes  those 
occasions  when  the  phone  lines  are 
dowTi  or  the  host  computer  is  down. 
However,  even  when  the  host  computer 
is  dowm,  the  retailer  must  make  a  call  to 
the  computer  center  to  get  the  latest 
balance  and  an  authorization  for  re- 
presentation to  be  allowed.  This 
particular  requirement  will  have  an 
impact  on  the  use  of  automated  off-line 
store  and  forward  approaches.  If  these 
approaches  do  not  obtain  an 
authoriztion  that  sufficient  balance  was 
in  the  account  at  the  time  of  the  last 
report  (the  Department  expects  this 
information  to  be  produced  every  24 
hours  for  a  legitimate  manual  back-up/ 
re-presentation  procedure),  then  re- 
presentation may  not  occur.  The 
regulation  is  being  clarified  to  indicate 
that,  for  re-presentation  to  be  permitted, 
the  call  must  be  made  and  authorization 
must  be  recieved  by  the  retailer  on 
occasions  when  the  host  computer  is 
down. 

In  response  to  those  commenters  who 
stated  thai  re-presentation  is 
cumbersome  and  unworkable,  the 
Department  is  reiterating  that  re- 
presentation is  an  option  for  the  State 
agency. 

The  proposed  rule  stated  that,  during 
the  first  month  of  re-presentation,  if  the 
monthly  allotment  is  less  than  $50,  the 
State  agency  shall  select  the  greater  of 
$10  or  10%  of  the  monthly  allotment  for 
re-presentation.  One  commenter  pointed 
out  that  for  food  stamp  allotments  of 
less  than  $50,  $10  is  always  greater  than 
10  percent.  The  regulation  has  been 
amended  to  indicate  that,  in  the  first 
month  of  re-presentation,  if  the  monthly 
allotment  is  less  than  $50,  $10  of  the 
allotment  shall  be  deducted. 

Regulation  E 

The  proposed  rule  discussed 
Regulation  E  (12  CFR  205.2),  the  Federal 
Reserve  regulation  regarding  electronic 
transfers  that  debit  or  credit  an  account. 
as  it  relates  to  EBT.  To  date,  the  Federal 
Reserve  Board  has  ruled  that  EBT  does 
not  fall  under  Regulation  E  by  virtue  of 
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the  fact  that  EBT  accounts  are  not 
"consumer  asset  accounts",  but 
government  accounts  set  up  by  the 
government.  However,  the  Federal 
Reserve  is  currently  in  the  process  of 
reviewing  their  treatment  of  EBT  and 
may  decide  that  EBT  should  be  covered 
by  Regulation  E.  The  Department 
received  a  mixture  of  comments  both  in 
support  of  continuing  the  exemption  of 
EBT  from  Regulation  E  and  in  support  of 
the  application  of  Regulation  E  to  EBT 
programs.  Nine  commenters, 
predominantly  State  and  local  agencies, 
strongly  stated  their  opposition  of  the 
application  of  Regulation  E  to  EBT 
programs,  with  six  of  these  commenters 
citing  the  cost  of  monthly  statements 
and  liability  as  prohibitive.  One 
commenter  stated  that  Regulation  E 
requirements  should  be  utilized  for 
receipt  formats  for  ATMs  and  POS 
terminals.  Three  commenters,  public 
interest  groups,  recommended  that 
consumer  protection  set  forth  in  the 
Electronic  Funds  Transfer  Act  and 
Regulation  E  be  applied  to  EBT 
programs.  One  commenter 
recommended  resolution  of  Regulation  E 
before  finalizing  the  EBT  regulations 
and  another  commenter  stated  that 
since  Regulation  E  has  not  yet  been 
promulgated,  it  should  not  be  included 
in  the  EBT  regulation.  One  commenter 
stated  that  FNS  should  establish  its  own 
regulations  to  protect  recipients  and 
another  commenter  asked  if  the  Federal 
Reserve  Board  will  monitor  EBT  to 
ensure  compliance  with  Regulation  E. 
The  Department  appreciates  the  many 
comments  received  regarding  the 
application  of  Regulation  E  to  EBT. 
Discussions  with  the  Federal  Reserve 
Board  are  on-going,  however,  it  is  up  to 
the  Federal  Reserve  to  determine  if  EBT 
is  covered  by  Regulation  E.  Until  final 
regulations  are  published,  the 
Department  cannot  address  specific 
issues  or  questions  about  Regulation  E. 
The  Department  referenced  Regulation  E 
in  the  proposed  rule  in  order  to  bring 
attention  to  its  possible  applicability  to 
EBT.  The  Department  strongly  urges  that 
comments  be  provided  to  the  Federal 
Reserve  Board  when  the  proposed 
regulation  is  published. 

State  Liabilities— Sections  274.12(1)  and 
276.2 

The  Department  received  only  one 
comment  supporting  the  provisions  that 
hold  the  State  liable  for  benefits.  Other 
commenters  raised  issues  regarding 
liability,  however  these  comments  have 
been'addressed  elsewhere. 
Consequently,  the  provisions  of  the 
proposed  rule  are  clarified  with  respect 
to  State  liabilities  after  the  report  of  lost 
or  stolen  benefits. 


Ownership  Rights  and  Procurement 
Requirements—Section  274.12(m) 

The  Department  proposed  that  the 
State  agency  shall  comply  with  the 
software  and  automated  data  processing 
equipment  ownership  rights  prescribed 
under  7  CFR  277.18(1)  of  this  chapter. 
One  commenter  suggested  that  this 
provision  did  not  adequately  address 
trade  secrecy  and  ownership  rights.  This 
commenter  also  indicated  that  large 
data  processing  firms  would  be  reluctant 
to  participate  if  software  details  were 
subject  to  disclosure.  Another 
commenter  observed  that  it  was  their 
view  that  the  government  does  not 
secure  any  rights  in  proprietary  EBT 
software  simply  through  the  purchase  of 
transaction  processing  services  from  an 
outside  vendor  under  existing  contract 
law.  They  also  noted  that  paying  a  fee 
for  EBT  services  was  In  effect  leaving 
future  development  of  the  software 
entirely  to  the  vendor,  not  staking  a 
claim  to  whatever  enhancements  are 
made.  The  Department  is  clarifying  that 
each  potential  contract  for  the 
acquisition  of  automated  data 
processing  services  is  reviewed  for 
adherence  with  Federal  procurement 
requirements.  As  issues  arise  with 
respect  to  software  development  and 
ownership  rights,  a  determination  is 
made  in  accordance  with  the  applicable 
regulations  on  a  case  by  case  basis.  A 
similar  approach  will  be  applied  to  EBT 
systems  as  well. 

Current  EBT  Demonstration  Projects 

The  Department  indicated  that  we 
expect  the  State  agencies  operating 
current  EBT  demonstrations  to  submit  a 
plan  for  complying  with  the  standards 
prescribed  by  this  regulation.  The  plan 
shall  address  the  areas  in  which  the 
State  EBT  demonstration  project  does 
not  comply  with  the  provisions  of  this 
rule  and  how  the  State  agency  plans  to 
bring  its  system  into  compliance.  The 
State  agency  shall  provide  a  schedule  of 
the  actions  it  expects  to  take  and  when 
they  are  to  be  completed  within  90  days 
of  the  implementation  date  of  these 
regulations.  Any  requests  for  Federal 
financial  participation  shall  accompany 
the  plan  when  submitted  for  FNS 
approval.  Compliance  with  the 
requirements  of  this  rule  shall  be 
completed  within  two  years  of  the 
implementation  date  of  the  final 
regulation.  To  continue  the  EBT  project 
as  a  demonstration  project,  the  State 
agency  shall  contact  the  Department 
and  indicate  its  wishes  to  continue 
under  the  authority  of  section  17  of  the 
Act  (7  U.S.C.  2026)  as  a  demonstration 
project  and  state  what  research  value 


would  be  obtained  in  continuing  as  a 

demonstration 

List  of  Subjects 

7  CFR  Part  272 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food  stamps. 
Grant  programs-social  programs. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Social  Security  Students. 

7  CFR  Part  274 

Administrative  practice  and 
procedure.  Food  stamps.  Fraud,  Grant 
programs — social  programs.  Reporting 
and  recordkeeping  requirements,  State 
liabilities. 

7  CFR  Part  276 

Administrative  practice  and 
procedure,  Food  stamps.  Grant 
programs-social  programs.  Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  277 

Food  Stamps,  government  procedure. 
Grant  programs-social  programs. 
Investigations,  Records,  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  278 

Food  Stamps,  Government  procedui-e. 
Grant  programs — social  programs. 
Investigations,  Records,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  7  CFR  chapter  II  is 
amended  as  follows: 

1.  The  authority  citation  for  part  272, 
274,  278,  277  and  278  continues  to  read 
as  follows: 

Authority:  7  U.S.C.  2011-2031. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §  272.1,  a  new  paragraph  (g)(125) 
is  added  to  read  as  follows: 

§272.1     General  terms  and  conditions 

a  *  •  *  * 

(g)  Implementaiton  *  •  * 
(125)  Amendment  No.  345.  The 
provisions  of  Amendment  No.  345  are 
effective  on  April  1,  1992,  and  shall  be 
implemented  as  follows: 

(i)  Currently  operating  demonstration 
projects  shall  submit  to  FNS  for 
approval  a  plan  no  later  than  June  30, 
1992,  to  satisfy  the  requirements  of  this 
regulation.  The  plan  shall  address  the 
areas  in  which  the  State  EBT 
demonstration  project  does  not  comply 
with  the  provisions  of  this  rule  and  how 
the  State  agency  plans  to  bring  its 
system  into  compliance.  The  State 
agency  shall  submit  a  schedule  of  any 
actions  it  proposes  to  take  and  when 
they  a'-e  to  be  completed.  Compliance 
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with  the  provisions  of  this  final 
regulation  shall  occur  within  two  years 
from  the  effective  date  unless  approved 
by  P^'S  to  continue  operations  under  the 
authority  of  section  17  of  the  Act  (7 
U.S-C.  2026)  as  a  demonstrption  protect 
In  seeking  FNS  approval  ;o  continue 
under  Section  17  authority,  the  State 
agency  shall  state  what  research  value 
would  be  obtained  m  continuing  the 
demonstration. 

(u)  For  State  agencies  that  have 
proposals  or  planning  documents 
currently  under  review  by  the 
Department,  the  State  agencies  and  the 
Department  shall  establish  at  what  point 
the  State  agency  is  m  the  planning 
process  and  how  the  State  agency  will 
fit  into  the  approval  process  of  these 
rules.  All  such  State  agencies  will  be 
expected  to  comply  with  the  standards 
of  these  rules. 

fiii)  A  State  agency  that  wishes  to 
obtain  approval  for  an  EBT  system  shall 
submit  a  Planning  Advanced  Planning 
Document  for  FNS  approval  as 
prescribed  herein. 

PART  274— ISSUANCE  AND  USE  OF 
COUPONS 

3.  In  §  274.3: 

a.  the  introductory  text  of  paragraph 
(a)  is  amended  by  removing  the  word 
"three". 

b.  a  new  paragraph  (a)(4)  is  added. 

c.  the  first  sentence  in  paragraph  (b)  is 
amended  by  removing  the  word  "three". 

The  addition  reads  as  follows: 

§  274.3    Issuance  systems. 

(a)  System  classification.  *   *   * 
(4)  An  on-line  Electronic  Benefit 
Transfer  system  in  which  food  stamp 
benefits  are  stored  in  a  central  computer 
database  and  electronically  accessed  by 
households  at  the  point-of-sale  via 
reusable  plastic  cards. 


?  274.10    {Amended] 

4.  In  §  274.10,  the  first  sentence  in 
paragraph  (b)(1)  is  amended  by  adding 
the  words  "or  an  Electronic  BeneHt 
Transfer  system  '  after  the  words 
"project  areas  serviced  entirely  by  mail 
issuance". 

5.  A  new  §  274  12  is  added  that  reads 
as  follows: 

§  274.12    Electronic  Benefit  Transfer 
Issuance  System  approval  standards. 

(a)  General.  This  section  establishes 
rules  for  the  approval,  implementation 
and  operation  of  on-line  Electronic 
Benefit  Transfer  (EBT)  systems  for  the 
Food  Stamp  Program  as  an  alternative 
to  issuing  food  stamp  coupcns.  An  on- 
line EBT  system  is  a  computer-based 
system  in  which  the  benefit 


authorization  is  received  from  a  central 
computer  through  a  point-of-sale  (POS) 
terminal.  Eligible  households  utilize 
magnetic-stripe  plastic  cards  and  have 
accounts  maintained  at  the  central 
computer  in  lieu  of  food  stamp  coupons 
to  purchase  food  items  at  authorized 
food  retailers  Once  certified,  the 
household's  benefits  are  electronically 
loaded  into  a  central  computer  account 
for  each  month  during  the  certification 
period.  Checkout  lanes  at  authorized 
food  retailers  are  to  be  equipped  with 
POS  terminals.  When  the  transaction 
occurs,  the  POS  terminals  connect  on- 
line to  the  central  computer  database; 
verify  the  validity  of  the  Personal 
Identification  Number  (PIN),  card 
number,  and  the  amount  of  available 
benefits  in  an  EBT  account;  obtain 
authorization  for  each  purchase  and 
initiate  the  debiting  of  the  household's 
account  and  the  crediting  of  the 
retailer's  account. 

(b)  Program  Administration.  (1)  The 
State  food  stamp  agency  shall  submit 
Planning  and  Implementation  Advanced 
Planning  Documents  (APDs)  for  FNS 
approval  in  accordance  with  the 
requirements  of  §  277.18  of  this  chapter 
and  this  section.  The  State  agency  may 
implement  an  EBT  system  statewide  or 
in  only  some  areas  of  the  State. 
However,  the  State  agency  shall 
implement  EBT  systems  in  a  pilot  area 
prior  to  expansion  Statewide  or  to  other 
project  areas.  The  areas  of  pilot 
operation  and  full-scale  operation  shall 
be  identified  in  the  Planning  APD  when 
submitted  to  FNS  for  approval. 

(2)  The  State  agency  shall  be 
responsible  for  the  coordination  and 
management  of  the  EBT  system.  The 
Secretary  may  suspend  or  terminate 
some  or  all  EBT  system  funding  or 
withdraw  approval  of  the  EBT  system 
from  the  State  agency  upon  a  finding 
that  the  State  agency  or  its  contracted 
representative  has  failed  to  comply  with 
the  requirements  of  this  section  and/or 

§  277.18  of  this  chapter. 

(3)  All  EBT  systems  wathin  a  State 
must  follow  a  singular  EBT  APD  and 
system  architecture  submitted  by  the 
State  agency.  Multiple  EBT  designs  will 
be  acceptable  only  if:  such  designs  can 
be  fuUy  justified  by  the  State  agency;  the 
system  differences  are  transparent  to 
participating  households  that  move 
within  the  State;  operating  costs  are  the 
same  or  lower,  and  the  ability  of  the 
different  systems  to  readily 
communicate  (transaction  interchange) 
with  one  another. 

(4)  The  State  agency  must  provide 
written  approval  of  the  Planning  and 
Implementation  APDs  from  other 
participating  Federal  agencies  or 
indicate  that  approval  is  being  sought 


simultaneously  from  participating 
Federal  agencies.  The  State  agency  shall 
indicate  how  it  plans  to  incorporate 
additional  programs  into  the  EBT  system 
if  it  anticipates  the  addition  of  other 
public  assistance  programs  concurrent 
with  or  after  implementation  of  the  Food 
Stamp  Program  EBT  system.  The  State 
agency  shall  also  consult  with  the  State 
agency  officials  responsible  for 
administering  the  Special  Supplemental 
Food  Program  for  Women,  Infants  and 
Children  (WIC)  prior  to  submitting  the 
Plarming  APD  for  FNS  approval. 

(c)  Pilot  Project  Approval 
Requirements— {1)  EBT  Planning  APD. 
The  State  agency  shall  comply  with  the 
two-stage  approval  process  for  APDs  in 
submitting  an  EBT  system  proposal  to 
FNS  for  approval.  In  addition  to  the 
requirements  for  a  Planning  APD 
specified  under  §  277.18(d)(1)  of  this 
chapter,  the  State  agency  shall  commit 
itself  to  provide  the  following  as  part  of 
the  project  planning  activities  to  FNS  for 
approval: 

(i)  Pilot  Project  Site  and  Expanded 
Site  Descriptions.  At  a  minimum,  the 
proposed  pilot  project  site  and 
expanded  site  descriptions  shall  include 
the  geographical  boundaries,  average 
number  and  characteristics  of  food 
stamp  program  participants  and 
households,  the  number  and  type  of 
authorized  food  retailers  and  authorized 
retailers  bordering  the  pilot  and 
expanded  areas,  the  food  stamp 
redemption  patterns  of  food  retailers, 
the  status  of  commercial  POS 
deployment  and  the  estimated  number 
of  checkout  lanes  that  will  require  POS 
equipment;  and 

(ii)  A  Description  of  Major  Contacts. 
A  description  of  initial  contacts  the 
State  agency  has  made  in  the  proposed 
pilot  area  among  food  retailers,  financial 
institutions  and  households  or  their 
representatives  that  may  be  affected  by 
implementation  of  the  EBT  system. 
Written  commitments  from  the  retail 
grocer  community  (including 
supermarket  chains.  Independent 
retailers,  and  convenience  stores)  and 
participating  financial  institutions  in  the 
pilot  area  shall  be  provided  along  with 
other  documentation  that  demonstrates 
the  willingness  to  support  the  proposed 
EBT  system  within  the  pilot  area  and 
expanded  system  area.  The  State 
agency  shall  submit  evidence  of 
contacts  with  recipient  organizations 
and  others. 

(2)  EBT  Implementation  APD.  The 
EBtT  Implementation  APD  shall  include 
the  completed  documents  required 
under  §  277.18  of  this  chapter  for 
Implementation  APDs.  where 
appropriate.  In  addition.  EBT 
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I.Tiplementation  APDs  shall  include  the 
detailed  pilot  project  site  description 
and  expanded  site  descriptioa  as 
described  in  this  paragraph.  Also,  the 
State  agency  shall  commit  to  completing 
and  submitting  the  following  documents 
for  FNS  approval  and  obtaining  such 
approval  prior  to  issuance  of  benefits  to 
eligible  households  in  the  pilot  project 
area: 

(i)  A  Functional  Demonstration  Plan. 
The  functional  demonstration  plan  shall 
include: 

(A)  The  schedule,  procedures,  and  test 
data  for  performing  the  functional 
requirements  prescribed  in  paragraph 
(e)  of  this  section  in  combination  with 
the  system  components  described  by  the 
approved  System  Design: 

(B)  The  procedures  for  performing  the 
functional  demonstration,  each 
participant's  responsibility  during  the 
demonstration,  and  procedures  for 
collecting  data  to  evaluate  system 
functionality.  The  Department  reserves 
the  right  to  participate  and  conduct 
independent  testing  as  necessary  during 
the  Functional  Demonstration. 

|ii)  A  Functional  Demonstration 
Report.  Upon  the  completion  of  the 
functional  requirements  demonstration 
test,  the  State  agency  shall  submit  a 
Functional  Demonstration  report.  The 
report  shall  summarize  the  activities, 
describe  major  problems  encountered 
and  proposed  solutions,  and  provide  the 
timetable  for  completing  any  system 
revisions.  Resolution  of  any  problems 
identified  during  the  functional 
demonstration  shall  be  completed  prior 
to  advancing  towards  the  acceptance 
test 

(iii)  An  Acceptance  Test  Plan.  The 
Acceptance  Test  Plan  for  the  pilot 
project  shall  describe  the  methodology 
to  be  utilized  to  verify  that  the  EBT 
system  complies  with  Food  Stamp 
Program  requirements  and  System 
Design  specifications.  At  a  minimum, 
the  Acceptance  Test  Plan  shall  address: 

(A)  The  types  of  testing  to  be 
performed: 

(B)  The  organization  of  the  test  team 
and  associated  responsibilities,  test 
database  generation,  test  case 
development,  test  schedule,  and  the 
documentation  of  test  results. 
Acceptance  testing  shall  include 
functional  requirements  testing,  error 
condition  handling  and  destructive 
testing,  security  testing,  recovery  testing. 
controls  testing,  stress  and  throughput 
performance  testing,  and  regression 
testing: 

(C)  A  "what-if  ■  component  shall  also 
be  included  to  permit  the  opportunity  for 
observers  and  participants  to  test 
possible  scenarios  in  a  free-form 
manner. 


(D)  The  Department  reserves  the  n«ht 
to  participate  and  conduct  independf  n? 
testing  as  necessary  during  the 
Acceptance  testing  and  appropriate 
events  during  system  design, 
development,  implementation  and 
operation. 

(iv)  An  Acceptance  Test  Report.  The 
State  agency  shall  provide  a  separate 
report  after  the  completion  of  the 
acceptance  test.  The  report  shall 
summarize  the  activities,  describe  any 
discrepancies,  describe  the  proposed 
solutions  to  discrepancies,  and  the 
timetable  for  their  retesting  and 
completion.  In  addition,  the  report  shall 
contain  the  State  agency's 
recommendations  regarding 
implementation  of  the  EBT  system  in  the 
pilot  site. 

(v)  A  Prototype  Food  Retailer 
Agreement.  The  State  agency  shall  enter 
an  agreement  with  each  food  retailer 
that  complies  with  the  requirements  of 
paragraph  (g)(6)  of  this  section. 

(vi)  A  Pilot  Project  Implementation 
Plan.  The  pilot  project  implementation 
plan  shall  include  the  following: 

(A)  A  description  of  the  tools, 
procedures,  detailed  schedules,  and 
resources  needed  to  implement  the  pilot 
project; 

(B)  The  equipment  acquisition  and 
installation  requirements,  ordering 
schedules,  and  system  and  component 
testing; 

(C)  A  phase-in  strategy  which  permits 
a  measured  and  orderly  transition  to 
EBT.  In  describing  this  strategy,  the  plan 
shall  address  training  schedules  that 
avoid  disruption  of  normal  shopping 
patterns  and  operations  of  participating 
households  and  food  retailers.  Training 
of  food  stamp  households.  State  agency 
personnel  and  retailers  and/ or  their 
trainers  shall  be  coordinated  with  the 
installation  of  equipment  in  retail  stores; 

(D)  A  description  of  on-going  tasks 
associated  with  fine-tuning  the  system 
and  making  any  corrective  actions 
necessary  to  meet  contractual 
requirements.  The  description  shall  also 
address  those  tasks  associated  with  on- 
going training,  document  updates, 
equipment  maintenance,  on-site  support 
and  system  adjustments,  as  needed  to 
meet  Food  Stamp  Program  requirements; 
and, 

(E)  A  plan  for  orderiy  phase-out  of  the 
pilot  project  if  it  is  demonstrated  during 
the  pilot  project  operations  that  the 
system  is  not  acceptable 

(vii)  A  Contingency  Plan.  The  State 
agency  shall  submit  a  written 
contingency  plan  for  FNS  approval.  The 
contingency  plan  shall  contain 
information  regarding  the  back-up 
issuance  system  that  will  be  activated  in 
the  event  of  an  emergency  shut-dowi^ 


which  results  in  short-term  or  extended 
svstem  inaccessibility,  or  total 
discoritmuation  of  EBT  system 
operations  The  contingency  plan  shall 
be  incorporated  into  the  State  system 
security  plan  after  FNS  approval  as 
prescnbed  at  §  277  18(p)  of  this  chapter. 

(3)  EBT  Implementation  APD  Budget. 
The  Implerr.entation  .APD  budget  shall 
be  prepared  and  submitted  for  FNS 
approval  in  accordance  with  the 
requirements  of  paragraph  fk]  of  this 
section  and  §  2''7,l3(dif2)  of  this 
chapter 

(i)  Coupon  issuance  Cap  The  State 
agency  shall  provide  an  analysis  of 
current  statewide  coupon  issuance  costs 
as  compared  to  the  projected  costs  of 
issuing  benefits  in  the  Sta'e  after 
implementation  of  the  EBT  system,  both 
for  the  EBT  system  and  any  remaining 
coupon  issuance  areas  The  coupon 
issuance  cap  shall  be  determined  as 
follows: 

(A)  The  State  agency  shall  utilize  the 
statewide  coupon  issuance  costs,  which 
include  State  agency  costs  in  paragraph 
(c](3](ii)  of  this  section  and  Federal  costs 
in  paragraph  (c}(3)(iii)  of  this  section, 
calculated  from  issuance  costs  for  the 
four  Federal  fiscal  quarters  prior  to 
submitting  the  EBT  Implementation 
APD.  Case-month  cost  represents  the 
average  Federal  share  of  administrative 
costs  to  issue  program  benefits  to  a  case 
for  one  month.  An  alternative  base 
period  may  be  utilized,  with  approval 
from  FNS,  if  the  State  agency  can 
demonstrate  that  the  alternative  period 
would  be  more  accurate  or  other 
circumstances  prevent  use  of  the 
previous  four  Federal  fiscal  quarters  as 
the  baseline.  ^ 

(B)  The  annual  Federal  issuance  cap, 
to  be  in  place  from  the  time  benefits  are 
first  issued  though  EBT,  shall  be 
calculated  by  multiplying  the  case- 
month  cost  for  the  coupon  system  being 
replaced  by  the  number  of  food  stamp 
program  case-months  statewide  for  the 
year  and  by  the  appropriate  inflation 
factor.  The  inflation  factor  shall  be 
derived  in  accordance  with  paragraph 
(k)  of  this  section.  The  issuance  cap 
shall  be  effective  from,  the  date  benefits 
are  issued  to  households  through  EBT 
system  during  the  pilot  project. 

(ii)  Sta'e  Coupon  Issuance  Costs. 

(A)  Beginning  at  the  point  the 
household  is  established  in  the  Issuance 
Authorization  File,  all  direct  State 
administrative  costs  of  the  current 
coupon  issuance  system  shall  be 
identified. 

(B]  State  operating  costs  of  coupon 
issuance  shall  include.  hi:t  sha!!  not  be 
limited  to,  direct  allowable  costs  for 
pf'Tsnnnel,  fringe  benefits,  travel. 
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equipment,  supplies,  contracts, 
construction  and  other  direct  costs 
associated  with  coupon  issuance. 
Indirect  costs  shall  not  be  included  m 
the  determination  of  State  issuance 
costs  for  purposes  of  calculating  the 
coupon  issuance  cap.  Such  indirect  costs 
are  defined  as  costs  which  are  included 
in  the  State  agency's  indirect  cost 
proposal  and  approved  for  cost  charging 
through  an  indirect  cost  rate.  The  State 
agency  shall  provide  narrative 
explanations  to  clarify  each  category 
and  how  it  was  calculated. 

(iii)  Federal  Coupon  Issuance  Costs. 
Federal  costs  associated  with  the 
issuance  of  coupons  in  a  particular  State 
are  to  be  included  in  the  coupon 
issuance  cap.  These  Federal  costs  shall 
include: 

(A)  Case-month  costs  for  coupon 
printing,  shipping,  processing,  and 
reconciliation.  The  case-month  figure 
associated  with  these  costs  will  be 
available  from  FNS  upon  request: 

fB)  Monthly  mail  issuance  losses  up  to 
the  tolerance  limit  approved  by  FNS: 

(C)  Monthly  duplicate  issuance  losses 
absorbed  by  FNS:  and 

(D]  Fifty  percent  of  the  allowable 
State  administrative  costs  pertaining  to 
coupon  issuance. 

(iv)  EBT  Equipment  and  Start-up 
Costs. 

(A)  For  the  purpose  of  assigning  the 
costs  to  the  post-F^T  implementation 
issuance  cap.  costs  to  design  and 
develop  the  EBT  system,  incurred  from 
the  approval  date  of  the  Implementation 
APD  but  pnor  to  actual  issuance  of 
benefits  through  the  EBT  system,  shall 
be  assigned  over  the  life  of  the  EBT 
system  for  a  period  not  to  exceed  seven 
years.  The  seven  year  period  shall  begin 
when  the  initial  household  is  issued 
benefits  in  the  pilot  project.  Such  design 
and  development  costs  shall  be  assigned 
at  the  end  of  the  period  and  claims  shall 
be  made  for  any  assigned  costs  that 
exceed  the  total  cap  for  the  seven  years. 
For  a  period  of  one  year  from  the  first 
issuance  in  the  pilot,  costs  incurred 
during  the  pilot  project  that  exceed  the 
issuance  cap  may  be  treated  in  the  same 
manner  as  these  design  and 
development  costs  and  assigned  to  the 
cap  at  the  end  of  the  seven  year  period. 

(B)  For  the  purpose  of  claiming 
Federal  financial  participation  m  capital 
expenditures,  such  costs  shall  be 
charged  from  the  time  operations  begin 
in  accordance  with  7  CFR  277.]8{i)(3) 
and  appendix  A  of  7  CFR  277,18, 
Equipment  costs  shall  include  the  cost  of 
installation  and  shall  be  applied  to  the 
issuance  funding  cap  as  amortized.  EBT 
equipment  costs  shall  be  identified  in 
the  EBT  system  budget  as  a  separate 


component,  both  for  the  pilot  and  the 
fully  operational  svstem. 

(v)  Costs  of  EBT  Planning  APD,  The 
costs  for  EBT  project  planning  activities 
shall  be  excluded  from  the  case-month 
issuance  cap  described  in  paragraph 
(c)(3]  of  this  section.  Planning  costs  shall 
include  costs  attributed  to  the 
preparation  of  the  Planning  APD  and  the 
completion  of  the  documentation 
contained  in  the  FNS  approved  Planning 
APD. 

(vi)  EBT  operational  costs.  In 
accordance  with  appendix  A  of  5  277.18 
of  this  chapter,  the  State  agency  shall 
identify  the  allowable  FJ3T  operational 
costs  for  reimbursement.  Operations 
costs  shall  begin  from  the  date  benefits 
are  issued  to  recipients  in  the  pilot 
project.  The  State  agency  shall  provide 
cost  information  as  follows: 

(A)  The  State  agency  shall  include 
EBT  system  operation  costs  which 
include,  as  appropriate,  but  are  not 
limited  to:  labor  hours  and  costs  by  job 
category  and  by  program  for  each  unit, 
direct  non-labor  costs  by  program  for 
each  agency,  vendor  charges,  if  any, 
computer  usage  (CPU,  disk  storage, 
tapes,  pnntingj,  the  equipment 
amortization/lease  and  maintenance 
(including  POS  hardware  and 
installation  costs),  telecommunications 
installations,  recurring 
telecommunications,  benefit  card  stock 
and  equipment,  supplies,  printing  and 
reproduction,  travel,  postage,  automated 
cleannghouse  charges,  wire  transfer 
fees  and  other  such  settlement  fees,  and 
other  direct  costs.  Indirect  costs  shall 
not  be  included  as  EBT  system 
operation  costs. 

(B)  The  State  agency  shall  be 
responsible  for  the  post-EBT 
implementation  issuance  costs  that 
exceed  the  coupon  issuance  cap  in  any 
one  year.  These  costs  shall  include  all 
issuance  costs  incurred  Statewide  for 
food  coupon  and  FiH"  issuance.  The 
Stale  agency  shall  document  any 
issuance  costs  it  projects  to  be  above 
the  cap  in  the  budget  submitted  to  FNS 
for  approval. 

(4)  Pilot  Project  Reporting,  (i)  A 
quarterly  report  containing  the  following 
information  delineated  by  month  shall 
be  provided  to  FNS  by  the  end  of  the 
month  following  each  Federal  fiscal 
quarter.  The  quarterly  report  shall 
contain,  at  a  minimum: 

(A)  A  summary,  by  task,  of  major 
completed  activities  and  scheduled 
activities  for  the  upcoming  period. 

(B)  The  number  of  active  cases  for 
each  month: 

(C)  The  number  and  dollar  amount  of 
food  stamp  purchases  in  total  and  by 
store  ID; 


(D)  The  number  and  dollar  amount  of 
food  stamp  reversals,  in  total  and  by 
store  ID; 

(E)  The  total  number  and  dollar 
amount  of  manual  sales  authorized: 

(F)  The  total  number  and  dollar 
amount  of  issuances  posted  to  EBT 
accounts  during  the  month,  delineated 
by  public  assistance  Food  Stamp 
households  and  non-public  assistance 
Food  Stamp  households: 

(G)  Total  number  and  dollar  amount 
of  grocer  credits  during  settlement  (by 
day  of  month): 

(H)  Total  number  of  retailers  added  to 
or  deleted  from  the  system  as  defined 
under  part  278  of  this  chapter; 

(I)  Number  and  dollar  amount  of  food 
stamp  benefits  converted  to  coupons; 

(J)  Total  number  of  Food  Stamp 
Program  balance  inquiries,  by  type  of 
device  such  as  Automated  Teller 
Machines,  POS  terminals  or  Audio 
Response  Units  (ARUs)  or  hotline 
telephone  numbers; 

(K)  Total  number  of  rejected 
transactions,  grouped  by  reasons  (e.g., 
invalid  PIN,  insufficient  funds,  invahd 
transaction  type  for  device,  etc.); 

(L)  The  number  of  access  cards  issued 
by  the  type  of  case  (new,  recertification, 
replacement  for  loss,  damage  or  theft); 

(M)  Number  of  client  calls  and  grocer 
calls  to  the  ARU  or  hotline  number 

(N)  The  average  number  of 
transactions  by  type;         • 

(O)  Average  doUar  value  of  purchases 
per  case-month; 

(P)  Transactions  utilized  per  day  as  a 
percentage  of  transactions  through  the 
^system  each  month; 

(Q)  Problems  encountered,  their 
status,  actions  taken  by  the  State  agency 
and  any  support  needed  from  FNS  to 
resolve  them;  and 

(R)  Anticipated  delays,  reasons  for  the 
delays,  and  corrective  actions  planned 
or  taken  that  require  an  amendment  to 
the  Project  Work  Plan.  The  Project  Work 
Plan  shall  be  updated  and  submitted 
with  each  quarterly  report. 

(ii)  The  State  agency  shall  submit 
APD  Updates  as  prescribed  in  S  277.18 
of  this  chapter  and  paragraph  (d)  of  this 
section. 

(5)  Cost  Analysis,  (i)  The  State  agency 
shall  be  responsible  for  conducting  a 
cost  analysis  comparing  the  actual  EBT 
pilot  project  costs  to  the  costs  of  the 
EBT  system  operations  projected  in  the 
Implementation  APD  and  the  costs  of 
the  coupon  Issuance  system  being 
replaced. 

(ii)  The  cost  analysis  may  be 
conducted  by  State  agency  staff  or  by 
an  independent  contractor.  The  cost 
analysis  shall  represent  the  costs  of  the 
pilot  as  costs  per  case-month. 
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(ill)  The  State  agency  shall  report  in 
the  (XJ9t  analysis  all  start-up  costs  that 
shall  be  amortized  under  the  issuance 
cap  for  the  EBT  system.  At  a  minimum, 
the  State  agency  shall  identify: 

(A)  The  labor  hours  and  costs  by  job 
category  for  each  unit  (e.g..  the  Food 
Stamp  Program  Section,  the  financial 
assistance  section,  the  EBT  project 
sectioa  eta)  of  the  SUte  and  local 
agencies  and  for  each  vendor 

(B)  The  direct  costs  for  each  agency 
and  vendor.  The  line  items  to  be 
included  are  computer  usage  (CPU,  disk 
storage,  tapes,  printing),  the  equipment 
amortization/lease  and  maintenance 
(excluding  POS  hardware), 
telecommunications  installations, 
recurring  telecommunications,  benefit 
card  stock  and  equipment,  supplies, 
printing  and  reproduction,  travel, 
postage.  Automated  Clearinghouse  and 
wire  transfer  fees,  in  addition  to  other 
direct  costs. 

(iv)  The  State  agency  shall  report  the 
per  case-month  operating  costs  of  the 
EBT  and  the  coupon  systems.  Case- 
month  costs  shall  be  calculated  by 
determining  the  average  monthly 
issuance  cost  per  system  divided  by  the 
average  monthly  food  stamp  caseload 
issued  benefits  for  the  most  recent  four 
fiscal  quarters  or  the  most  recent  fiscal 
year.  These  costs  shall  be  reported  by 
function.  The  functions  include: 
authorizing  access  to  benefits;  delivering 
benefits:  crediting  retailers;  managing 
retailer  participation;  and  reconciling 
and  monitoring  the  issuance  system.  For 
each  function  the  State  agency  shall 
report  the  information  specified  in 
paragraphs  (c)(5)(iii)  (A)  and  (B)  of  this 
section. 

(v)  The  State  agency  shall  report 
benefit  loss  per  case  month.  For  coupon 
losses  the  State  agency  shall  utilize  data 
from  Form  FNS-250  Food  Coupon 
Accountability  Report,  Form  FNS-259 
Food  Stamp  Mail  Issuance  Report,  and 
Form  FNS-46  Issuance  Reconciliation 
Report.  Data  from  actual  EBT  system 
losses  shall  be  included  as  a  separate 
line  in  the  cost  analysis  report. 

(vi)  EBT  operational  costs  shall  be 
measured  after  the  EBT  pilot  project 
system  has  operated  for  a  minimum  of 
three  months  with  the  full  caseload  in 
the  pilot  area.  The  cost  analysis  shall  be 
submitted  to  FNS  after  completion  of  the 
period  of  pilot  operations  with  the  full 
caseload. 

(vii)  The  Stale  agency  shall  measure 
any  residual  coupon  costs  resulting  from 
households  within  the  demonstration 
site  that  have  not  been  converted  to 
EBT.  households  from  outside  of  the  site 
that  shop  at  stores  within  the  pilot 
project  area;  and  households  leaving  the 
pilot  project  area.  If  the  State  agency 


proposes  to  operate  EBT  on  less  than  a 
statewide  basis  for  an  indefinite  period 
of  time,  costs  for  the  combined  coupon 
and  EBT  systems  shall  be  reported  and 
compared  to  the  coupon  system  costs, 
(d)  Expansion  Requirements.  After  a 
minimum  of  three  months  of  pilot  project 
operation  with  the  full  pilot  caseload, 
the  State  agency  may  decide  to  expand 
the  EBT  system.  If  expansion  is  selected, 
the  State  agency  shall  submit  an  APD 
Update  to  request  FNS  approval  to 
implement  and  operate  the  EBT  system 
in  areas  beyond  the  pilot  area.  The  APD 
Update  shall  contain  the  following: 

(1)  A  proposed  expansion  budget  for 
FNS'  review  and  approval; 

(2)  An  Implementation  Plan.  At  a 
minimum,  the  Expansion 
Implementation  Plan  shall  address: 

(i)  The  requirements  of  paragraphs 
(c)(2)(vi)  (A)  through  (D)  of  this  section 
as  applied  to  the  expansion  activities; 
and, 

(ii)  The  names,  titles,  addresses,  and 
telephone  numbers  of  the  persons 
responsible  for  coordinating  expansion 
activities; 

(3)  A  description  of  any  necessary 
system  design  changes,  including 
software  modifications  and/or 
modifications  of  equipment 
configurations.  The  design  changes  shall 
be  documented  within  the  ADP  Update 
or  provided  to  FNS  for  approval 
separately  upon  completion; 

(4)  An  assessment  of  the  effects  the 
EBT  pilot  project  had,  if  any.  on  program 
participation  during  the  pilot  operation; 
and. 

(5)  A  revised  Contingency  Plan  as 
required  in  paragraph  (c)(7)  of  this 
section  to  address  the  expanded  scope 
of  the  system. 

(e)  Functional  Requirements.  The 
State  agency  shall  ensure  that  the  EBT 
system  is  capable  of  performing  the 
following  functional  requirements  prior 
to  implementation: 

(1)  Authorizing  Household  Benefits,  (i) 
Issuing  and  replacing  EBT  cards  to 
eligible  households; 

(ii)  Permitting  eligible  households  to 
select  a  personal  identification  number 
(PINs)  at  least  four  digits  in  length; 

(iii)  Establishing  benefit  cards  and 
accounts  with  the  central  computer 
database; 

(iv)  Maintaining  the  master  household 
issuance  record  file  data  and  current 
authorization  information; 

(v)  Training  households  and  other 
users  in  system  usage; 

(vi)  Authorizing  benefit  delivery; 

(vii)  Posting  benefits  to  each 
household's  account  for  regular  and 
supplemental  issuances; 


(viii)  Provid:ng  households  with 
access  to  information  on  benefit 
availability; 

(ix)  Ensuring  the  privacy  ut  household 
data  and  providing  benefit  and  data 
security; 

(x)  lnventor,iru<  and  s-curm£ 
accountable  documents,  and 

(xi)  Zeroing  out  benefit  accounts  and 
other  account  authorization  activity. 

(2)  Providing  Food  Benefits  to 
Households,  (i)  Verifying  the  identity  of 
authorized  households  or  authorized 
household  representatnes  at  issuance 
terminals  or  POS, 

(ii)  Verifying  the  PLN  and,  o.-  PIN 
offset,  primary  account  number  (PA-N). 
terminal  identification  number  and 
retailer  identification  number. 

(iii)  Determining  the  sufficiency  of  the 
household's  account  balance  in  order  to 
debit  or  credit  household  benefit 
accounts  at  the  point-of-sale; 

(iv)  Sending  messages  authorizing  or 
rejecting  purchases; 

(v)  Providing  back-up  purchase 
procedures  when  the  system  is 
unavailable; 

(vi)  Ensuring  that  benefits  are 
available  and  carried  over  from  mondi- 
to-month. 

(vii)  Converting  EBT  benefits  to 
coupons  in  accordance  with  paragraph 
(f)(6)  of  this  section;  and 

(viii)  Responding  to  issuance 
problems  in  a  timely  manner. 

(3)  Crediting  Retailers  and  Financial 
Institutions  for  Redeemed  Benefits,  (i) 
Verifying  electronic  transactions  flowing 
to  or  from  participating  retailers'  bank 
accounts; 

(ii)  Creating  and  maintaining  a  file 
containing  the  individual  records  of  EBT 
transactions; 

(iii)  Totalling  all  credits  accumulated 
by  each  retailer; 

(iv)  Providing  balance  information  to 
retailers  or  third  party  processors  from 
individual  POS  terminals,  as  needed; 

(v)  Providing  each  retailer  information 
on  total  deposits  in  the  system  on  a 
daily  basis: 

(vi)  Preparing  a  daily  tape  in  a 
National  Automated  Clearinghouse 
format  or  other  process  approved  by 
FNS  with  information  on  benefits 
redeemed  for  each  retailer  and  in 
summary: 

(vii)  Transmitting  the  automated 
clearinghouse  (ACH)  tape  to  a  financial 
institution  for  transmission  through  the 
ACll  or  other  method  approved  by  FNS: 
(viii)  Transferring  the  information  on 
the  ACH  tape  or  other  process  approved 
by  FNS  containing  daily  redemption 
activity  of  each  retailer  to  the  FNS 
Minneapolis  Computer  Support  Center 
at  least  once  w.;ek!y.  T.^nsmittal  may    . 
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be  by  tape,  disc,  remote  job  entry  or 
other  means  acceptable  to  FNS. 

f4)  Managing  Retailer  Participation. 
The  State  ageacy  shall; 

(i)  Ck)nvey  retailer  authorization 
information  provided  by  FNS  to  the 
system  operator  and  follow  up  on 
actions  taken  regarding  any 
disqualincation  or  withdrawal  by  an 
authorized  food  retailer  from  the  Food 
Stamp  Program  within  two  business 
days  after  receipt: 

(i;j  Add  newly  authorized  food  retail 
stores  or  third  party  processors  to  the 
EBT  system  as  prescribed  under 
paragraph  {g)(l)(ii]  of  this  section. 

(iii)  Ensure  that  only  currently 
authorized  retailers  can  access  the 
system; 

(iv)  Monitor  food  retailers  to  ensure 
that  pcjuipment  deployment  complies 
With  paragraph  [g.H4j  of  this  section. 

(v)  Ensarr  that  equipment  and 
supplies  are  maintained  in  working 
order  for  retail  stores  equipped  by  the 
State  agency  or  its  contractor. 
Equipment  shall  be  replaced  or  repaired 
within  24  hours; 

(vi)  Ensure  that  retail  store  employees 
are  trained  in  sjstem  operation  prior  to 
implementation.  Such  training  shall 
include  the  provision  of  appropriate 
written  and  progrm  specific  materials; 

(vii)  Provide  a  mechanism  for 
compliance  invevStigations  which  permits 
authorized  invetigators  to  have  access 
to  the  system  in  order  to  conduct 
investigations  of  program  abuse  and 
alleged  violations. 

(f]  Household  Participation — (1) 
Transaction  Limits.  No  minimum  dollar 
amount  per  transaction  nor  maximum 
limit  on  the  number  of  transactions  shall 
be  estabUshed  In  addition,  no 
transaction  fees  shall  be  imposed  on 
food  stamp  households  utilizing  tlie  EBT 
system  to  access  their  benefits. 

(2)  Access  to  Balances.  Households 
shall  be  permitted  to  determine  their 
food  stamp  account  balances  without 
making  a  purchase  or  standing  m  a 
checkout  line.  The  State  agenc>  shall 
ensure  that  the  EBT  system  is  capoble  of 
providing  a  transaction  history  for  a 
period  of  up  two  calendar  months  to 
households  upon  request 

(3)  Transaction  Receipts.  Households 
shall  be  provided  printed  receipts  at  the 
time  of  transaction.  At  a  minimum  this 
information  shall: 

(i)  State  the  date,  merchants  name 
and  location,  transaction  type, 
transaction  amount  and  remaining 
balance  for  the  food  stamp  account. 

(ii)  Comply  w'^  the  requirements  of 
12  CH?  par!  205  (Regulation  E|  m 
addition  to  the  requirements  of  this 
section,  and 

(ili)  Ident;f\  she  food  star-ip  household 


member's  account  number  (the  PAN)  or 
a  coded  transaction  number.  The 
household's  name  shall  not  appear  on 
the  receipt  except  when  a  signature  is 
required  when  utilizing  a  manual 
transaction  %  oucher. 

(4)  Issuance  of  Benefits.  State 
agencies  shall  establish  an  availability 
date  for  hou.^ehold  access  to  their 
benefits  and  inform  household  of  this 
date.  Tlie  State  agency  may  make 
adjustments  to  benefit  posted  to 
household  accounts  after  the  posting 
process  is  complete  but  prior  to  the 
availability  dale  for  household  access  in 
the  event  benefits  are  erroneoufily 
posted.  The  appropriate  management 
controls  and  procedures  for  accessing 
benefit  accounts  after  the  posting  shall 
be  instituted  to  ensure  that  no 
unauthonzed  adjustments  are  made  in 
accordance  with  paragraph  [fl(7)[iii)  of 
this  section. 

(5)  Issuance  and  Replaeewent  of 
Cards  orPINs.  (i)  The  State  agency  shall 
permit  food  stamp  households  to  select 
their  Personal  Identification  Number 
(PIN).  PIN  assignment  procedures  shall 
not  be  permitted. 

(ii)  The  State  agency  shall  replace 
EBT  cards  within  two  business  days 
following  notice  by  the  household  to  the 
State  agency  The  State  may  request  a 
waiver  from  the  Department  to  allow  a 
longer  replacement  time. 

(iii)  The  State  agency  shall  ensure  that 
a  duplicate  account  is  not  established 
which  would  permit  households  to 
access  more  than  one  account  in  the 
system 

(iv)  An  immediate  hold  shall  be 
placed  on  accounts  at  the  time  notice  is 
received  from  a  household  regarding  the 
need  lor  card  or  PIN  replacement  iTie 
State  agency  shall  im.plement  a  reporting 
system  which  is  continually  operative. 
Once  a  household  reports  that  their  EBT 
card  has  been  lost  or  stolen,  the  State 
agency  shall  assume  liability  for 
benefits  subsequently  drawn  from  the 
account  and  replace  any  lost  or  stolen 
benefits  to  the  household.  The  State 
agency  or  its  agent  shall  maintain  a 
record  showing  the  date  and  time  of  all 
reports  by  households  that  their  card  is 
lost  or  stolen. 

(v)  The  State  agency  may  impose  a 
replacement  fee  with  the  approval  of 
FNS.  The  fee  shall  not  exceed  the  cost  to 
replace  the  card.  Any  card  replacement 
fee.  the  replacement  threshold, 
frequency  and  circumstances  to  which 
the  fee  shall  be  applicable  shall  be 
identified  when  submitting  the  Advance 
Planning  Document  for  F.NS  approval 

(6j  Benefit  Conversion,  (i)  Households 
leaving  an  EBT  project  area  must  be 
able  to  convert  their  electronic  bene^ts 
to  coupons.  At  State  agency  option,  a 
household  entering  an  EBT  area  may  be 


required  txi  spend  any  remaining  food 
coupons  prior  to  utilizing  the  EBT 
system  to  access  their  benefits. 
Conversion  shall  occur  within  one 
business  day  following  notice  to  the 
State  agency  by  the  household  when 
inventories  of  food  coupons  are  stored 
at  local  agency  locations.  Conversion 
shall  occur  within  three  business  days  if 
the  State  maintains  coupon  inventories 
in  a  central  location. 

(ii)  Requests  for  conversions  to  food 
coupons  solely  for  purposes  of  shopping 
outside  the  pilot  area  shall  be 
prohibited.  However,  the  Slate  agency 
may  allow  benefits  in  an  EBT  acroant  to 
be  converted  to  coupons  for  short  term 
absences  from  the  EBT  system  area  for 
family  emergencies  or  similar  isolated 
occurrences. 

(iii)  Sp"  i '  •  :  E  ''  '    '  i^     "p  benefits 
between  ti,>(hi  i.otir-'nt-  tnd  an  electronic 
benefit  access  card  at  the  time  of 
issuance  shall  not  be  permitted. 

(iv)  At  State  agency  option,  a  limit 
may  be  imposed  or  the  number  of 
conversions  per  household  that  may 
occur  annually  for  the  purposes 
prescribed  under  pa-aeraph  ff)(6)(ii)  of 
this  section.  A  lirr:      ^     >r M-rsions  to 
food  coupons  sh,      v  ?  '.<^  imposed  on 
households  moviiig  iroisi  the  EBT  area. 

(v)  The  State  agency  shall  develop 
procedures  for  conversion  whenever  a 
household  has  left  a  State.  These 
procedures  shall  not  conflict  with 
mailing  restrictions  regarding 
Authorization  to  Participate  documents 
or  other  authorizing  documents. 

(vi)  The  State  agency  shall  round  EBT 
benefits  remaining  in  an  account  down 
to  the  nearest  dollar  amount  suitable  for 
coupon  issuance.  The  State  agency  shall 
require  the  household  to  spend  any 
remaining  balance  that  cannot  be 
converted  to  food  coupons.  If  a 
household  fails  to  spend  the  remaining 
benefits  within  one  week  after 
conversion  occurs,  the  State  agency 
shall  expunge  the  benefits  from  the 
account  and  report  the  adjustment  to  the 
DeparlmenL 

(7)  Stale  Account  Handling-  Stale 
benefit  accounts  are  those  food  stamp 
benefit  accounts  which  are  not  accessed 
for  three  months  or  longer. 

(i)  If  EBT  accounts  are  inactive  for 
three  months  or  longer,  the  State  agency 
may  store  such  benefits  off-line. 

(A)  Benefits  stored  off-line  shall  be 
made  available  upon  reapplication  or  re- 
contact  by  the  household; 

(B)  The  State  agency  shall  attempt  to 
notify  the  household  of  this  action 
before  8tnrt.>i.-  i.f  tih.  !."^riefitfi  off-line 
and  descr:!)!  ;he  bieph  necessary  to 
bring  the  benefits  back  on-line: 

(ii)  The  State  ageacy  shall  expunge 
benefits  that  have  not  been  accessed  by 
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the  household  after  a  period  of  one  year. 
Issuance  reports  shall  reflect  the 
adjustment  to  the  State  agency  Issuance 
totals  to  comply  with  monthly  issuance 
reporting  requirements  prescribed  under 
J  274.4  of  this  part. 

(iii)  Procedures  shall  be  established  to 
permit  the  appropriate  managers  to 
adjust  benefits  that  have  already  been 
posted  to  a  benefit  account  prior  to  the 
household  accessing  the  account;  or, 
after  an  account  has  become  dormant  or 
the  household  has  not  used  the  funds 
which  remain  after  conversion.  These 
procedures  shall  be  utilized  if  an 
account  has  been  erroneously  debited  or 
credited.  The  procedures  shall  also  be 
applicable  to  removing  stale  accounts 
for  off-line  storage  of  benefits  or  when 
the  benefits  are  expunged.  Whenever 
benefits  are  expunged  or  stored  off-line. 
the  State  agency  shall  document  the 
date,  amount  of  the  benefits  and  storage 
location  in  the  household  case  file. 

(8)  Timely  Benefit  Availability.  The 
State  agency  shall  ensure  that  the  EBT 
system  complies  with  the  expedited 
service  benefit  delivery  standard  and 
the  normal  application  processing 
standards  prescribed  by  §  273.2  and 

§  274.2  of  this  chapter. 

(9)  Access  to  Retail  Stores.  The  EBT 
system  shall  provide  for  minimal 
disruption  of  access  to  and  service  in 
retail  stores  by  eligible  households.  The 
EBT  system  shall  not  result  in  a 
significant  increase  in  the  cost  of  food  or 
cost  of  transportation  to  authorized  food 
retail  stores  for  food  stamp  households. 
Checkout  lanes  equipped  with  POS 
devices  shall  be  made  available  to  Food 
Stamp  households  during  all  retail  store 
hours  of  operation. 

(10)  Household  Training.  The  State 
agency  shall  provide  training  to  each 
household  prior  to  implementation  and 
as  needed  during  ongoing  operation  of 
the  EBT  system.  Training  functions  for 
an  EBT  system  may  be  incorporated  into 
certification  procedures.  At  a  minimum, 
the  household  training  shall  include: 

(i)  Content  which  will  familiarize  each 
household  with  the  provisions  of 
paragraphs  (f)(1)  through  (f)(9)  of  this 
section; 

(ii)  Hands-on  experience  for  each 
household  in  the  use  of  the  EBT 
equipment  necessary  to  access  benefits 
and  obtain  balance  information; 

(iii)  Notification  to  the  household  of 
the  procedures  for  manual  transactions 
and  re-presentation; 

(iv)  The  appropriate  utilization  and 
security  of  the  Personal  Identification 
Number 

(v)  Each  household's  responsibilities 
for  reporting  loss  or  damage  to  the  EBT 
card  and  who  to  report  them  to,  both 
during  and  outside  business  hours. 


Information  on  a  24  hour  hotline 
telephone  number  shall  be  provided  to 
each  household  during  training; 

(vi)  Written  materials  and/or  other 
information,  including  the  specific  rights 
■to  benefits  in  an  EBT  system,  shall  be 
provided  as  prescribed  under  7  CFR 
372.4(b)  for  bilingual  households  and  for 
households  with  disabilities.  Written 
materials  shall  be  prepared  at  an 
educational  reading  level  suitable  for 
food  stamp  households; 

(vii)  Information  on  the  signs  or  other 
appropriate  indicators  located  in 
checkout  lanes  that  enable  the  " 
household  to  identify  lanes  equipped  to 
accept  EBT  cards. 

(g)  Retailer  Participation.  (1)  AH 
authorized  retailers  must  be  afforded 
the  opportunity  to  participate  in  the  EBT 
system.  An  authorized  food  retailer  shall 
not  be  required  to  participate  in  an  F.BT 
system. 

(i)  Retailers  who  do  not  have 
immediate  access  to  telephones  at  the 
time  of  purchase  shall  be 
accommodated  by  an  alternative  system 
(e.g.,  manual  vouchers  with  preliminary 
or  delayed  telephone  verification)  for 
redeeming  food  sales  to  eligible  food 
stamp  customers.  These  retailers  include 
stationary  food  stores  which  opt  to 
make  home  deliveries  to  food  stamp 
households,  house-to-house  trade  routes 
which  operate  on  standing  orders  from 
customers,  e.g.  milk  and  bread  delivery 
routes,  food  buying  cooperatives 
authorized  to  participate  cs  well  as 
other  food  retailers  authorized  under 
S  278.1  of  this  chapter.  Prior  to  delivery 
or  upon  returning  to  the  store,  the 
retailer  shall  telephone  the  EBT  central 
computer  or  hotline  number  to  log  the 
transaction  and  obtain  an  authorization 
number.  If  authorization  cannot  be 
obtained  before  or  at  the  time  of 
purchase,  the  retailer  assumes  the  risk 
for  sufficient  benefits  being  available  in 
the  household's  account.  Any  alternate 
method  cannot  be  burdensome  on  either 
the  household  or  the  retailer,  and  it  must 
include  acceptable  privacy  and  security 
features.  Such  systems  shall  only  be 
available  to  retailers  that  cannot  be 
equipped  with  a  POS  terminal  at  the 
time  of  sale. 

(ii)  Newly  authorized  retailers  shall 
have  access  to  the  EBT  system  within 
two  weeks  after  the  receipt  of  the  FNS 
authorization  notice.  However, 
whenever  a  retailer  chooses  to  employ  a 
third  party  processor  to  drive  its 
terminals  or  elects  to  drive  its  own 
terminals,  access  to  the  system  shall  be 
accomplished  within  a  30  day  period  or 
a  mutually  agreed  upon  time  to  enable 
the  third  party  interface  specifications 
and  any  State  required  functional 
certification  to  be  performed  by  the 


State  agency  and/or  its  contractor.  The 
FNS  field  office  shall  notify  each  new 
retailer  at  the  time  of  application  for 
authonzation  that  an  EBT  system  is 
operating  in  their  store  location(9).  The 
field  office  shall  also  notify  the  State 
agency  in  a  timely  manner  when  a 
retailer  is  authorized  to  participate  in 
the  Food  Stamp  Program. 

(2)  Authorized  retailers  shall  not  be 
required  to  pay  costs  essential  to  and 
directly  attributable  to  EBT  system 
operations  as  long  as  the  equipment  or 
services  are  provided  by  the  State 
agency  or  its  contractor  and  are  utilized 
solely  for  the  Food  Stamp  Program.  In 
addition,  if  Food  Stamp  Program 
equipment  is  deployed  under  contract  to 
the  State  agency,  the  State  agency  may, 
with  USDA  approval,  share  appropriate 
costs  with  retailers  if  the  equipment  is 
also  utilized  for  commercial  purposes. 

(3)  The  State  agency  shall  ensure  that 
a  sufficient  number  of  authorized  food 
retailers  have  agreed  to  participate 
throughout  the  area  in  which  the  FJBT 
system  will  operate  to  ensure  that 
eligible  food  stamp  households  will  not 
suffer  a  significant  reduction  in  their 
choice  of  retail  food  stores  and  that  a 
sufficient  number  of  retail  food  stores 
serving  minority  language  populations 
are  participating. 

(4)  The  EBT  system  shall  be 
implemented  and  operated  in  a  manner 
that  maintains  equal  treatment  for  food 
stamp  households  in  accordance  with 

§  278.2(b)  of  this  chapter.  The  following 
requirements  for  the  equal  treatment  of 
food  stamp  households  shall  directly 
apply  to  EBT  systems: 

(i)  Retailers  shall  not  establish  special 
checkout  lanes  which  are  only  for  food 
stamp  households  or  welfare  customers. 
If  special  lanes  are  designated  for  the 
purpose  of  accepting  other  electronic 
debit  or  credit  cards  and/or  other 
payment  methods  such  as  checks,  food 
stamp  customers  with  EBT  cards  may 
also  be  assigned  to  such  lanes  as  long  as 
other  commercial  customers  are 
assigned  there  as  well, 

(ii)  POS  terminals  shall  be  deployed 
as  follows  in  EBT  systems  requiring  food 
stamp  households  to  participate; 

(A)  For  an  authorized  food  retail  store 
with  food  stamp  benefit  redemption 
amounting  to  15  percent  or  more  of  total 
food  sales,  ail  checkout  lanes  shall  be 
equipped; 

(B]  For  an  authorized  food  retail  store 
with  Food  Stamp  benefi:  redemptions 
representing  less  than  15  percent  of  total 
food  sales,  supermarkets  shall,  at  a 
minimum,  receive  one  terminal  for  every 
$11,000  in  monthly  redemption  activity 
up  to  the  number  of  lanes  per  store.  All 
other  food  retailers  shall  receive  one 
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terminal  for  ever>'  $8,000  in  monthly 
redemption  activity  up  to  the  number  of 
lanes  per  store.  However,  a  State  agency 
may  utilize  an  alternative  deployment 
formula  that  permits  equipment 
deployment  at  higher  levels  than 
required  by  this  paragraph  up  to  the 
number  of  lanes  in  each  store.  The  State 
agency  shall  review  terminal 
deployment  on  a  yearly  basis  and  shall 
be  authorized  to  remove  excess 
terminals  if  actual  redemption  activity 
warrants  a  reduction 

(C)  For  newly  authonzed  fo<:>d 
retailers  and  authorized  food  retailers 
bordering  the  EBT  system  area,  the 
State  agency  and  food  retailer  shall 
negotiate  a  mutually  agreed  level  of 
terminal  deployment  up  to  the  number 
of  lanes  per  store.  The  State  agency  may 
consult  with  the  appropriate  FNS  field 
office  in  order  to  determine  the  pre\Tous 
food  stamp  redemption  activity  that 
could  be  utilized  in  determining  the 
initial  number  of  terminals  to  deploy  m 
newly  authorized  retailers  or  border 
stores.  The  State  agency  shall  examine 
household  shopping  patterns  in  the  EBT 
operating  area  in  order  to  establish  the 
needs  for  border  store  equipment. 
Redemption  information  shall  remain 
confidential. 

(D)  Any  food  retailer  shall  be  able  to 
submit  further  evidence  that  it  warrants 
additional  terminals  after  the  initial  POS 
terminals  are  deployed.  Food  stamp 
households  may  also  submit  evidence  to 
the  State  agency  that  additional  POS 
terminals  are  needed. 

(5)  The  State  agency  shall  ensure  that 
the  EBT  system  provides  credits  to  the 
financial  institution  holding  the 
accounts  for  retailers  or  third  party 
processors  within  two  business  days  of 
the  daily  cut-over  period  for  retailer 
settlement.  The  cut-over  period  is  the 
time  of  day  established  by  the  system  in 
which  a  transaction  day  is  established 
for  settlement  and  reconciliation. 

(6)  The  State  agency  shall  enter  into 
an  agreement  with  each  authorized  food 
retailer.  The  retailer  agreement  shall 
describe  the  terms  and  conditions  of 
participation  in  the  Food  Stamp  EBT 
system.  At  a  minimum,  the  agreement 
shall: 

(i)  Describe  all  terms  and  conditions 
with  respect  to  equipment  ownership, 
lease  arrangements,  handling  and 
maintenance  for  which  the  State  agency 
and  merchant  are  liable: 

fii)  Describe  the  agreed  upon 
procedures  and  policies  for  participation 
and  withdrawal  from  the  EBT  system; 

(iii)  Comply  with  all  Food  Stamp 
Program  regulations  with  respect  to 
retailer  participation  in  the  program,  and 
tre,:itment  of  Food  Stamp  Program 
households.  This  shall  include  speciTic 


requirements  with  respect  to  the 
deployment  of  terminals  and  the 
identification  of  checkou*  lane.'-  for  f'^od 
stamp  customers; 

(iv)  Delineate  the  liabilities  during 
system  downtime  and  the  associated 
responsibilities  of  each  parly  with 
respect  to  the  use  of  off-hne  and/or 
manually  entered  data,  paper  vouchers. 
and  re-presented  vouchers. 

(h)  Performance  and  Technical 
Standards.  The  State  agency  shall 
ensure  that  EBT  systems  comply  v\nth 
Point  of  Sale  (POSj  technical  standards 
established  by  the  American  .National 
Standards  Institute  f  ANSI)  or 
International  Organization  for 
Standardization  (ISO)  where  applicable. 
In  addition,  the  State  agency  shall 
ensure  that  the  EBT  system  meets 
performance  and  technical  standards  in 
the  a.'eas  of  system  processing  speeds, 
system  availabdity  and  reliability, 
system  security,  system  ease-of-use. 
minimum  card  and  terminal 
requirements,  performance  bonding,  and 
a  minimum  transaction  set.  With  prior 
written  approval  from  FNS,  the  State 
agency  may  utilize  the  prevailing 
industry  pi  rfonnanre  standards  in  its 
region  m  lieu  of  those  identified  in  this 
section.  The  standards  shall  be  included 
in  all  requests  for  proposals  and 
contracts. 

(1)  System  Processing  Speeds,  [i)  For 
leased  line  systems,  98  percent  of  EBT 
transactions  shall  be  processed  within 
10  seconds  or  less  and  all  EBT 
transactions  shall  be  processed  within 
15  seconds.  Leased  line  systems  rent 
telecommunications  carriers  specifically 
to  connect  to  the  central  authorizing 
computer.  For  dial-up  systems,  95 
percent  of  the  EBT  transactions  shall  be 
processed  within  15  seconds  or  less  and 
all  EBT  transactions  shall  be  processed 
within  20  seconds  or  less.  Dial-up 
systems  utihze  existing 
telecommunications  lines  to  dial  up  and 
connect  to  the  central  computer  at  the 
time  of  the  transaction.  Processing 
response  time  shall  be  measured  at  the 
POS  terminal  from  the  time  the  'enter'  or 
'send'  key  is  pressed  to  the  receipt  and 
display  of  authorization  or  disapproval 
information.  Third  party  processors,  as 
defined  in  paragraph  [h){5)  of  this 
section,  shall  be  required  by  the  State 
agency  to  comply  with  the  same 
processing  response  times  required  of 
the  primary  processor. 

(ii)  The  EBT  system  shall  provide 
reports,  as  determined  by  the  State 
agency,  that  document  transaction 
processing  response  time  and  the 
number  and  type  of  problemauc 
transactions  that  could  not  be  processed 
within  the  standard  response  time. 


(2)  System  A  vai lability  and 
Reliability,  (i)  The  EBT  Bystera  central 
computer  shall  be  available  99.9  percent 
of  scheduled  up-tune,  24  hours  a  day, 
seven  days  per  week.  Scheduled  up-time 
shall  mean  the  time  the  database  is 
available  for  transactions  excluding 
scheduled  downtime  for  routine 
maintenance.  The  total  system, 
including  the  system's  central  computer, 
any  network  or  intermediate  processing 
facilities  and  cardholder  authonzation 
processors,  shall  be  availale  96  percent 
of  scheduled  up-time.  24  hours  per  day,  7 
days  per  week.  Scheduled  downtime  for 
routine  maintenance  shall  occur  during 
non-peak  transaction  periods.  State 
certification  procedures  shall  determine 
whether  intermediate  processing 
facilities  and  cardholder  authorization 
processors  are  capable  of  complying 
with  system  availability  standards 
prescribed  herein  prior  to  permitting  the 
interface  with  the  central  computer 
system. 

(ii)  The  system  central  computer  shall 
permit  no  more  than  2  inaccurate  EBT 
transactions  for  every  10.000  EBT 
transactions  processed.  The 
transactions  to  be  included  in  measuring 
system  accuracy  shall  include  all  types 
of  food  stamp  transactions  permitted  at 
POS  terminals  and  processed  through 
the  host  computer,  manual  transactions 
entered  into  the  system,  credits  to 
household  accounts,  and  funds  transfers 
to  retailer  accounts. 

(iii)  Reconciliation  reports  and  other 
information  regarding  problematic 
transactions  shall  be  made  available  to 
the  State  agency  by  the  system  operator, 
individual  retailers,  households  or 
financial  institutions  as  appropriate. 
Reports  on  problematic  transactions, 
including  inaccurate  transactions  shall 
be  delineated  by  the  source  of  the 
problem  such  as  card  failure.  POS 
terminal  failure,  interruption  of 
telecommunications,  or  other  component 
failure.  Errors  shall  be  resolved  in  a 
timely  manner. 

(3)  System  Security.  As  an  addition  to 
or  component  of  the  Security  Program 
required  of  Automated  Data  Processing 
systems  prescribed  under  §  277.18(p)  of 
this  chapter,  the  State  agency  shall 
ensure  that  the  following  EBT  security 
requirements  are  established: 

(i)  Storage  and  control  measures  to 
control  blank  unissued  EBT  cards  and 
PINs.  and  unused  or  spare  POS  devices; 

(ii)  Measures  to  ensure 
communication  access  control. 
Communication  controls  shall  include 
the  transmission  of  transaction  data  and 
issuance  information  from  point-of-sale 
terminals  to  work-stations  and  terminals 
at  the  data  processing  center.  The 
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following  specific  security  measures 
shall  be  included,  as  appropriate,  in  the 
system  design  documentation,  operating 
procedures  or  the  State  agency  Security 
Program: 

(A)  Computer  hardware  controls  that 
ensure  acceptance  of  data  from 
authorized  terminals  only.  These 
controls  shall  include  the  use  of 
mechanisms  such  as  retailer 
identification  codes,  terminal  identifiers 
and  user  identification  codes,  and/or 
other  mechanisms  and  procedures 
recognized  by  the  industry; 

(B)  Software  controls,  placed  at  either 
the  terminal  or  central  computer  or  both, 
that  establish  separate  control  files 
containing  lists  of  authorized  retailers, 
terminal  identifying  codes,  and  user 
access  and  identification  codes.  EBT 
system  software  controls  shall  include 
separate  checks  against  the  control  files 
in  order  to  validate  each  transaction 
prior  to  authorization  and  limiting  the 
nimiber  of  unsuccessful  PLN  attempts 
that  can  be  made  utilizing  standard 
industry  practices  before  the  card  is 
deactivated; 

(C)  Communications  network  security 
that  utilizes  the  Data  Encryption 
Standard  algorithm  to  encrypt  the  PIN. 
at  a  minimum,  from  the  point  of  entry. 
Other  security  may  include 
authentication  codes  and  check-sum 
digits,  in  combination  writh  data  encoded 
on  the  magnetic  stripe  such  as  the  PIN 
and/or  PIN  offset,  to  ensure  data 
security  during  electronic  transmission. 
Any  of  the  network  security  measures 
may  be  utilized  together  or  separately 
and  may  be  applied  at  the  terminal  or 
central  computer  as  indicated  in  the 
approved  system  design  to  ensure 
communications  control; 

(D)  Manual  procedures  that  provide 
for  secure  access  to  the  system  with 
minimal  risk  to  household  or  retailer 
accounts.  Manual  procedures  may 
include  the  utilization  of  manager 
identification  codes  in  obtaining 
telephonic  authorization  from  the 
central  computer  system;  requirements 
for  separate  entry  with  audio  response 
unit  verification  and  authorization 
number  and/or  the  utilization  of  24  hour 
hotline  telephone  numbers  to  authorize 
transactions. 

(iii)  Message  validation  shall  include 
but  shall  not  be  limited  to; 

(A)  Message  format  checks  for 
completeness  of  the  message,  correct 
order  of  data,  existence  of  control 
characters,  number  and  size  of  data 
fields  and  appropriate  format  standards 
as  specified  in  the  approved  system 
design; 

(B)  Range  checks  for  acceptable  date 
fields,  number  and  valid  account 
numbers,  purchase  and  refund  upper 


limitations  in  order  to  prevent  and 
control  damage  to  the  system  accounts; 

(C)  Reversals  of  messages  that  are  not 
fully  processed  and  recorded. 

(iv)  Administrative  and  operational 
procedures  shall  ensure  that: 

(A)  Functions  affecting  an  account 
balance  are  separated  or  dually 
controlled  during  processing  and  when 
requesting  Federal  reimbursement 
through  a  concentrator  bank  under  the 
provisions  of  paragraph  (i)  of  this 
section.  These  functions  may  include  but 
are  not  limited  to  the  set  up  of  accounts, 
transmittal  of  funds  to  and  from 
accounts,  access  to  files  to  change 
account  records,  and  transmittal  of 
retailer  deposits  to  the  ACH  network  or 
other  means  approved  by  FNS  for 
crediting  retailer  bank  accounts; 

(B)  Passwords,  identity  codes  or  other 
security  procedures  must  be  utilized  by 
State  agency  or  local  personnel  and  at 
data  processing  centers; 

(C)  Software  programming  changes 
shall  be  dual  controlled  to  the  extent 
possible; 

(D)  System  operations  functions  shall 
be  segregated  from  reconciliation  duties; 

(v)  A  separate  EBT  security 
component  shall  be  incorporated  into 
the  State  agency  Security  Program  for 
Automated  Data  Processing  (ADP) 
systems  where  appropriate  and  as 
prescribed  under  §  277.18(p)  of  this 
chapter.  The  periodic  risk  analyses 
required  by  the  Security  Program  shall 
address  the  following  items  specific  to 
an  EBT  system: 

(A)  EBT  system  vulnerability  to  theft 
and  unauthorized  use; 

(B)  Completeness  and  timeliness  of 
the  reconciliation  system; 

(C)  Vulnerability  to  tampering  with  or 
creating  household  accounts; 

(D)  Erroneous  posting  of  issuances  to 
household  accounts; 

(E)  Manipulation  of  retailers'  accounts 
such  as  creation  of  false  transactions  or 
intrusion  by  unauthorized  computer 
users; 

(F)  Capability  to  monitor  systematic 
abuses  at  POS  terminals  such  as  debits 
for  a  complete  allotment,  excessive 
manual  issuances,  and  multiple  manual 
transactions  at  the  same  time.  Such 
monitoring  may  be  accomplished 
through  the  use  of  exception  reporting; 

(G)  Tampering  with  information  on 
the  ACH  tape  or  similar  information 
utilized  in  a  crediting  method  approved 
by  FNS;  and, 

[H)  The  availability  of  a  complete 
audit  trail.  A  complete  audit  trail  shall, 
at  a  minimum,  be  able  to  provide  a 
complete  transaction  history  of  each 
Individual  system  activity  that  affects 
an  account  balance.  The  audit  trail  shall 
include  the  tracking  of  issuances  from 


the  Master  File  ar.d  Issuance  Fiie, 
network  transactions  from  point-of-sale 
terminals  to  EBT  central  computer 
database  and  system  file  updates. 

(vi)  The  State  agency  shall 
incorporate  the  contingency  plan 
approved  by  FNS  prior  to  pilot 
implementation  and  subsequently 
updated  as  part  of  the  Expansion 
Implementation  F^lan  into  the  Security 
Program. 

(4)  System  Ease-of-Use.  (i)  For  all 
system  users,  the  State  agency  shall 
ensure  that  the  system; 

(A)  Minimizes  the  number  of  separate 
steps  required  to  complete  a  transaction; 

(B)  Mirumizes  the  number  of  codes  or 
commands  needed  to  make  use  of  the 
system: 

(C)  Makes  available  clear  and 
comprehensive  account  balance 
information  with  a  minimum  number  of 
actions  necessary; 

(D)  Provides  training  and  instructions 
for  all  system  users  especially  those 
persons  with  disabilities; 

(E)  Makes  available  prompts  on  POS 
terminals  or  balance  only  terminals, 
where  appropriate; 

(F)  Identifies  procedures  for  problem 
resolution; 

(G)  Provides  reasonable 
accommodation  for  the  needs  of 
households  with  disabilities  in  keeping 
with  the  Americans  with  Disabilities 
Act  of  1990. 

(ii)  In  addition  to  the  requirements  of 
paragraph  {h)(4)(i)  of  this  section,  the 
State  agency  shall  ensure  that  retailers 
utilizing  the  EBT  system: 

(A)  Have  available  manual  backup 
procedures; 

(B)  Can  obtain  timely  information  on 
daily  credits  to  their  banks; 

(C)  Have  available  deposit 
information  in  a  format  readily 
comparable  to  information  maintained 
in  the  store;  and 

(D)  Have  available  instructions  on 
resolving  problems  with  equipment  and 
retailer  accounts. 

(5)  Third  Party  Processors.  Third 
party  processors  are  financial 
institutions,  cardholder  authorization 
processors  other  than  die  party  with 
which  the  State  agency  has  contracted 
for  EBT  services,  and  food  retailers 
driving  their  own  terminals  that  are 
capable  of  relaying  electronic 
transactions  to  a  central  database 
computer  for  authorization.  The  State 
agency  shall  afford  retailers  the 
opportunity  to  use  third  party  processors 
and  shall  provide  interface 
specifications  and  certification 
standards  in  order  for  the  third  party 
processor  to  participate  in  the  EBT 
system. 
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(i)  In  order  to  participate  m  a  Food 
Stamp  Program  EBT  system,  a  third 
party  processor  must  be  able  to  meet  ail 
third  party  interface  specifications  and 
certification  standards  associated  with 
this  section.  The  State  agency  shall 
publish  the  third  party  interface 
specifications  prior  to  implementation  of 
the  EBT  system  to  enable  third  party 
processors  to  access  the  database.  Third 
party  processors  shall  undergo 
functional  and  acceptance  tests  as 
specified  by  the  State  agency; 

(n]  Third  party  processors  shall  be 
liable  for  transactions  until  the 
transaction  has  been  electronically 
accepted  by  the  contracted  vendor  or  an 
intermediate  processing  facility; 

(iii)  The  State  agency  shall  ensure  that 
third  party  processors  and  food  retailers 
driving  their  own  terminals  comply  with 
this  section  and  all  applicable  Food 
Stamp  Program  regulations. 

(6)  Minimum  Card  Requirements,  (i) 
The  State  agency  shall  ensure  that  the 
following  information  is  printed  on  the 
card: 

(.■\)  The  address  of  the  office  where  a 
card  can  be  returned  if  found  or  no 
longer  in  use; 

fB)  The  statement  of 
nondiscrimination  which  reads  as 
follows:  "This  is  an  equal  opportunity 
program.  If  you  believe  that  you  have 
been  the  victim  of  discrimination  in  your 
efforts  to  receive  food  stamp  benefits 
because  of  your  race,  color,  national 
origin,  age,  sex.  disability,  religious 
belief,  or  political  beliefs,  write 
immediately  to  the  Administrator,  Food 
and  Nutntion  Service.  3101  Park  Center 
Drive.  Alexandria,  Virginia  22.302."  in 
lieu  of  printing  the  required  information 
on  the  EBT  card,  the  State  agency  shall 
provide  each  household  a  card  jacket  or 
sleeve  containing  ihe  nondiscrimination 
statement, 

(ii)  FNS  reserves  the  right  to  require 
State  agencies  to  place  a  Department 
logo  on  thf  EBT  card  and/or  sleeves  or 
jackets. 

(iii)  EBT  cards  and/or  sleeves  or 
jackets  shall  not  contain  the  name  of 
any  State  or  local  official,  EBT 
informational  materials  shall  not 
indicate  association  with  any  political 
party  or  other  political  affiliation. 

(7)  POS  Terminals.  POS  terminals 
shall  m.eet  the  fcUc.ving  requirements: 
(i)  Balance  information  shall  not  be 
displayed  on  the  screen  of  the  POS 
terminal  except  for  balance-only  inquiry 
terminals; 

(ii)  PINs  shall  not  be  displayed  at  the 
terminal;  and 

(iii)  PIN  encryption  shall  occur  from 
the  point  of  entry  in  a  manner  which 
prevents  the  unsecured  transmission 
between  any  point  in  the  system. 


(.8]  Pt  rh.Tm,.i!u-e  Bondiii^.  The  State 
agency  may  require  a  performance  bond 
;n  accordance  with  §  277.8  of  this 
chapter  or  utilize  other  contractual 
clauses  it  deems  necessary  to  enforce 
the  requirements  of  this  section. 

(9)  Minimum  Transaction  Set  At  a 
minimum,  the  State  agency  shall  ensure 
that  the  EBT  system,  including  third 
party  processors  and  retailers  driving 
their  own  terminals,  is  capable  of 
providing  for  authorizing  or  rejecting 
purchases,  refunds  or  customer  credits, 
voids  or  cancellations,  key  entered 
transactions,  balance  inquiries  and 
settlement  or  close-out  transactions. 

(i)  Concentrator  Bank 
Responsibilities.  The  concentrator  bank 
shall  be  a  Federally  insured  finantial 
institution  or  other  entity  acceptable  to 
the  Federal  Reserve  which  has  the 
capability  to  take  retailer  credits  and/or 
debits,  obtained  from  the  EBT  system 
operator,  and  transmit  them  to  die  ACH 
network  operated  by  the  Federal 
Reserve  or  through  another  process  for 
crediting  retailers  approved  by  FNS. 
Transmittal  shall  be  by  tape  or  on-line 
in  a  format  suitable  for  the  Automated 
Clearinghouse  (ACH)  or  as  approved  by 
FNS. 

(1)  The  minimum  functions  of  the 
concentrator  bank  are: 

(i)  Preparing  a  daily  ACH  tape  or 
other  crediting  process  approved  by  FNS 
with  information  on  benefits  redeemed 
and  creditable  to  each  retailer; 

(ii)  Transferring  the  ACH  tape  or  other 
crediting  process  approved  by  FNS  to 
the  Federal  Reserve  or  other  entity 
approved  by  FNS; 

(iii)  Initiating  and  accepting 
reimbursement  from  the  appropriate 
U.S,  Treasury  account  via  the  Payment 
Management  System  of  the  U.S. 
Department  of  Health  and  Human 
Services  (HHS)  or  other  payment 
process  approved  by  FNS.  At  the  option 
of  FNS,  the  State  agency  may  designate 
another  entity  as  the  initiator  of 
reimbursement  for  food  stamp 
redemptions  provided  the  entity  is 
acceptable  to  FNS  and  HHS; 

(iv)  Cooperating  in  the  reconciliation 
of  discrepancies  and  error  resolution 
when  necessary. 

(2)  With  the  approval  of  FNS,  another 
procedure,  other  than  the  ACH  system, 
may  be  utilized  to  credit  retailer 
accounts  and/or  debit  FNS'  account,  if  it 
meets  the  needs  of  FNS  and  the  EBT 
system. 

(3)  The  State  agency  shall  be  liable  for 
any  errors  in  the  creation  of  the  ACH 
tape  or  its  transmission.  The  State 
agency  may  transfer  the  liability 
associated  with  creation  of  the  ACH 
tape,  its  transmission  or  another 
crediting  process  approved  by  FNS  as 


appropriate  to  the  EBT  system  operator 
or  the  concentrator  bank.  Appropriate 
system  security  administrative  and 
operational  procedures  shall  be 
instituted  in  accordance  with  paragraph 
(h)(3)  of  this  section. 

(j)  Reconciliation  and  Management 
Reporting.  The  EBT  system  shall  provide 
reports  and  documentation  pertaining  to 
the  following: 

(1)  Reconciliation.  Reconciliation 
shall  be  conducted  and  records  kept  as 
follows: 

(i)  Reconciliation  of  benefits  posted  to 
household  accounts  on  the  central 
computer  against  benefits  on  the 
Issuance  Authorization  File; 

(ii)  Reconciliation  of  individual 
household  account  balances  against 
account  activities  on  a  daily  basis; 

(iii)  Reconciliation  of  each  individual 
retail  store's  food  stamp  transactions 
per  POS  terminal  and  in  total  to  deposits 
on  a  daily  basis; 

(iv)  Verification  of  retailer's  credits 
against  deposit  information  entered  into 
the  ACH  network: 

(v)  Reconciliation  of  total  funds 
entered  into,  exiting  from,  and  remaining 
in  the  system  each  day; 

(vi)  Maintenance  of  audit  trails  that 
document  the  full  cycle  of  issuance  from 
benefit  allotment  posting  to  the  State 
issuance  authorization  file  through 
posting  to  point-of-sale  transactions  at 
retailers  through  settlement  of  retailer 
credits. 

(2)  Management  Reports.  The  State 
agency  shall  require  the  EBT  system  to 
provide  reports  that  enable  the  State 
agency  to  manage  the  system.  Tlie 
reports  shall  be  available  to  the  State 
agency  or  FNS  as  requested  on  a  timely 
basis  and  consist  of: 

(i)  Infbrmation  on  how  the  system 
operates  relative  to  its  performance 
standards,  the  incidence,  type  and  cause 
of  system  problems,  and  utilization 
patterns. 

(ii)  Information  regarding  transactions 
and  other  information  specified  by  FNS 
during  system  development  which  is 
necessary  to  conduct  compUance 
investigations.  At  a  minimum  exception 
reports  shall  be  able  to  isolate 
transaction  data  by  individual  retailers 
and  households.  Exception  reports  shall 
be  provided  to  the  appropriate  FNS 
Compliance  Branch  Area  office  on  a 
quarterly  basis.  The  Compliance  Officer 
in  Charge  (COIC)  sTiall  be  permitted  to 
require  that  the  reports  be  made 
available  on  either  a  more  or  less 
frequent  basis. 

(3)  Pilot  Project  Reports.  The  State 
agency  shall  provide  quarterly  reports 
as  described  in  paragraph  (c)(4)  of  this 
section  during  the  pilot  project. 
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(4)  Program  Reporting.  When  benefits 
are  initially  issued  through  an  EBT 
system,  the  State  agency  shall  report  as 
required  by  FNS  in  §  274.4  and  in 
accordance  with  the  FNS  instructions 
specific  to  EBT  issuances. 

(k)  Federal  Financial  Participation.  (1) 
The  cost  of  administering  statewide 
benefit  issuance  after  implementation  of 
the  EBT  system  shall  be  funded  at  the 
regular  Federal  financial  participation 
rate  up  to  the  level  of  the  current  coupon 
issuance  costs,  as  prescribed  in 
paragraph  (c)(3)  of  this  section. 

(2)  The  State  agency  may  request 
enhanced  funding  for  the  development 
of  EBT  systems  which  are  components 
of  complete  automated  data  processing 
systems  to  be  developed  in  accordance 
with  the  provisions  of  7  CFR  277.18(g). 
To  be  eligible  for  eriianced  fimding,  the 
EBT  system  must  be  fully  integrated 
with  the  complete  ADP  system. 

(3)  Enhanced  funding  for  coupon 
issuance  activities  that  a  State  agency 
incurs  on  Indian  Reservations  and  the 
enhanced  funding  provided  in 
accordance  with  this  paragraph  for 
development  of  an  EBT  system  shall  be 
accommodated  within  the  issuance  cap. 

(4)  The  State  agency  shall  comply 
with  the  provisions  set  forth  under  7 
CFR  277.18  and  appendix  A  of  7  CFR 
277.18  in  determining  and  claiming 
allowable  costs  for  the  EBT  system. 

(5)  Access  to  system  documentation, 
including  cost  records  of  contractors  or 
subcontractors  shall  be  made  available 
and  incorporated  into  contractual 
agreements  in  accordance  with 

S  277.18(k)  of  this  chapter. 

(6)  The  State  agency  shall  adjust  the 
issuance  cap.  once  the  cap  is  approved 
by  FNS.  as  follows: 

(i)  The  food  stamp  case  load  utilized 
in  estimating  annual  budgetary  needs 
under  the  cap  shall  be  adjusted 
quarterly  by  the  number  of  cases 
actually  issued  benefits  through  the  EBT 
system  and  the  coupon  issuance 
systems  operating  within  the  State. 
Quarterly  costs  adjusted  by  the  number 
of  food  stamp  cases  actually  issued 
benefits  during  the  quarter  shall 
accumulate  by  each  Federal  fiscal 
quarter  until  the  close  of  the  fiscal 
period  to  which  it  applies; 

(ii)  The  annual  issuance  cap 
adjustment  shall  be  based  on  the 
percentage  change  in  the  Gross  National 
Product  Implicit  Price  Deflator  index 
fGNP  price  deflator).  The  index  is 
reported  monthly  by  the  U.S. 
Department  of  Commerce.  Bureau  of 
Economic  Analysis.  The  percentage 
change  shall  be  calculated  from  the 
percentage  change  in  the  index  between 
the  first  quarter  of  the  current  calendar 
year  and  the  first  quarter  of  the  previous 


year.  This  data  will  be  made  available 
to  State  agencies  by  FNS  from  the  June 
report  published  by  the  Bureau  of 
Economic  Analysis.  The  case-month  cap 
for  subsequent  Federal  fiscal  years  shall 
be  obtained  by  revising  the  previous 
year's  cap  based  on  the  most  recent 
inflation  information  for  that  period.  The 
State  agency  shall  then  multiply  the 
revised  issuance  cap  from  the  prior  year 
by  the  percentage  change  in  inflation 
indicated  by  the  most  recent  GNP  price 
deflator; 

(iii)  The  yearly  amortized  cost 
associated  with  pre-operational  costs 
(i.e..  design,  development)  shall  be 
determined  at  the  end  of  the  assignment 
period  established  in  accordance  with 
paragraph  (c)(3)(iv)  of  this  section  and 
assigned  retroactively  to  the  case-month 
costs  of  each  prior  year  of  operation.  If 
such  assignment  puts  the  State  agency 
over  the  issuance  cap  of  all  prior  years 
of  operation,  claims  shall  be  made  as 
appropriate. 

(1)  Re-presentation.  The  State  agency 
shall  ensure  that  a  manual  purchase 
system  is  available  for  use  during  times 
when  the  EBT  system  is  inaccessible. 

(1)  Under  certain  circumstances,  when 
a  manual  transaction  occurs  due  to  the 
inaccessibility  of  the  host  computer  and 
the  transaction  is  rejected  because 
insufficient  funds  are  available  in  a 
household's  account,  the  State  agency 
may  permit  the  re-presentation  of  the 
transaction  during  subsequent  months. 
At  the  State  agency's  option,  re- 
presentation may  be  permitted  within 
the  EBT  system  as  follows: 

(i)  Re-presentation  of  manual 
vouchers  when  there  are  insufficient 
funds  in  the  EBT  account  to  cover  the 
manual  transaction  may  be  permitted 
only  under  the  following  circumstances: 

(A)  The  manual  transaction  occurred 
because  the  host  computer  was  down 
and  authorization  was  obtained  by  the 
retailer  for  the  transaction;  or 

(B)  The  manual  transaction  occurred 
because  telephone  lines  were  down. 

(ii)  Re-presentation  of  manual 
vouchers  shall  not  be  permitted  when 
the  EBT  card,  magnetic  stripe.  PIN  pad. 
card  reader,  or  POS  terminal  fails  and 
telephone  lines  are  operational.  Manual 
transactions  shall  not  be  utilized  to 
extend  credit  to  a  household  via  re- 
presentation when  the  household's 
account  balance  is  insufficient  to  cover 
the  planned  purchase. 

(iii)  The  State  agency  may  debit  the 
benefit  allotment  of  a  household  during 
the  first  month  following  the  insufficient 
funds  transaction  in  the  amount  of  $50. 
If  the  monthly  allotment  is  less  than  $50, 
the  State  shall  debit  the  account  for  $10. 
For  each  subsequent  month,  the 
deduction  from  the  monthly  allotment 


shall  be  the  greater  of  $10  and  10 
percent  unt;l  the  re-presenta'ion  is 
completely  repaid. 

(2)  The  State  agency  shall  establish 
procedures  for  determining  the  validity 
of  each  re-presentation  and  subsequent 
procedures  authorizing  a  debit  from  a 
household's  monthly  benefit  allotment. 
The  State  agency  may  ask  households  to 
voluntarily  pay  the  amount  of  a  re- 
presented transaction  or  arrange  for  a 
faster  schedule  of  payment  than 
identified  in  p)aragraph  (l)(l)(iii)  of  this 
section. 

(3)  The  State  agency  shall  ensure  that 
retailers  provide  notice  to  households  at 
the  time  of  the  manual  transaction  that 
re-presentation  may  occur  if  there  are 
insufficient  benefits  in  the  account  to 
cover  the  transaction.  The  statement 
shall  be  printed  on  the  paper  voucher  or 
on  a  separate  sheet  of  paper.  The  State 
agency  shall  also  provide  notice  to  the 
household  prior  to  the  month  when  a 
benefit  allotment  is  reduced  when  a  re- 
presentation is  necessary.  Notice  shall 
be  provided  to  the  household  for  each 
insufficient  transaction  that  is  to  be  re- 
presented in  a  future  month.  The  notice 
shall  be  provided  prior  to  the  month  it 
occurs  and  shall  state  the  amount  of  the 
reduction  in  the  benefit  allotment. 

(4)  The  Department  shall  not  accept 
liability  under  any  circumstances  for  the 
overissuance  of  benefits  due  to  the 
utilization  of  manual  vouchers,  including 
those  situations  when  the  host  computer 
is  inaccessible  or  telecommunications 
lines  are  not  functioning.  However,  the 
State  agency,  in  consultation  with 
authorized  retailers  and  with  the  mutual 
agreement  of  the  State  agency's  vendor, 
if  any.  may  accept  liability  for  manual 
purchases  within  a  specified  dollar  limit. 
Costs  associated  with  liabilities 
accepted  by  the  State  agency  shall  not 
be  reimbursable. 

(5)  The  State  agency  shall  be  strictly 
liable  for  manual  transactions  that  result 
in  excess  deductions  from  a  household's 
account. 

(m)  Ownership  Rights  and 
Procurement  Requirements.  (1)  The 
State  agency  shall  comply  with  the 
software  and  automated  data  processing 
equipment  ownership  rights  prescribed 
under  §  277.13  and  §  277.16(1)  of  this 
chapter. 

(2)  The  State  agency  shall  comply 
with  the  procurement  standards 
prescribed  under  §  277.18(j)  of  this 
chapter.  Under  service  agreements,  the 
procurement  of  equipment  and  services 
wh:ch  Will  be  utilized  in  a  Food  Sta.Tip 
EBT  system  shall  be  conducted  m 
accordance  with  the  provisions  set  forth 
under  §  277.18(0  of  this  chapter. 
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PART  276— STATE  AGENCY 
LIABILrTIES  AND  FEDERAL 
SANCTIONS 

6,  In  §  276,2,  a  new  paragraph  \\^;i~]  ; 
added  to  read  as  follows 

§  276.2    State  agency  liabtltties. 

(b)*  •   • 

(7)  State  agencies  s!ia!l  be  neld  hir.ci 
liable  for  overissuances  resul'mji  from 
Electronic  Benefit  Transfer  system 
errors  and  unauthorized  account 
activities.  Such  overissuances  shall 
include  but  not  be  limited  to 
Overissuances  to  household  accounts 
that  are  accessed  and  used  by 
households,  replacement  benefits  to  a 
household's  account  due  to  authorized 
use  of  the  benefits  in  a  household's 
account,  benefits  drawn  from  an  EBT 
account  after  the  household  has 
reported  that  the  EBT  card  is  lost  or 
stolen  to  the  State  or  its  agent,  overdraf 
situations  due  to  the  use  of  manual 
back-up  procedures  approved  by  the 
State  agency,  overcredits  to  a  retailer 
account  and  transfer  of  funds  to  an 
uleqitimate  account 


PART  277-PAYMENTS  OF  CERTAIN 
ADMINISTRATIVE  COSTS  OF  STATE 
AGENCIES 


19: 


a  A  new  sentence  is  added  after  the 
first  sentence  in  paragraph  {c)(l) 
introductory  text 

b  A  new  sentence  is  added  after  the 
last  sentence  ;n  paragraph  {c)(2)(ii)(A); 


c  A  new  sentence  is  added  after  the 
last  St  r.:f'nce  in  paragraph  (c)(2)(ii)(B); 
d  Tw  .  new  sentences  are  added  after 

ih!>  ia;;i  sentence  in  paragrnph 

f    A  new  sentence  is  added  after  the 

ist  sentence  in  paragraph  (d)(l)(v). 
The  additions  read  as  follows: 

5  277.18     Establishment  of  an  Automatic 
Data  Processing  (ADP)  aad  Information 
Retrieval  System. 


[l:*   *   *Hiiwp\.T  a  S:,i!.  rtgency 
.^hall  rti'.iin  pri"!-  written  approval  from 
FN'S  for  the  acquisition  of  ADP 
equipment  or  services  to  be  utilized  in 
tjn  Eirr  sys'cm  regardless  of  the  cost  of 
the  ai,i:jiusitson    '    *    * 
•  •  *  . 

(2)  *   *   • 
(ii)  •   *   * 

(A)  *   '    '  The  Si',  agency  shall 
obtain  prior  written  approval  from  FNS 
for  Request  for  Proposals  which  are 

associatf'd  wi! 
regardless  rf  i 

\b]  • 

obtain  : 


for  contracts  which  are  associated  with 
an  EBT  system  regardless  of  the  cost. 
(C)  *  *  *  Amendments  to  contracts 
for  EBT  systems  shall  be  permitted 
within  th?  approved  funding  cap.  State 
agencies  shall  submit  copies  of  any 
contract  amendments  or  contract 
extensions  to  FNS  with  an 
accompanying  analysis  of  the  impact  the 
changes  would  have  upon  the  approved 
issuance  cap. 


n  F.WY  system 


(d)  *    •    • 

(v)  *  *  *  An  estimate  of  total  project 
cost  for  an  EBT  system  shall  not  be 
required  to  be  incorporated  into  the 
Planning  APD  budget. 


PART  2?8— PARTICIPATION  0«- 
RETAIL  FOOD  STORES,  WHOLESALE: 
FOOD  CONCERNS  AND  INSURED 
FINANCIAL  INSTITUTIONS 

7.  A  new  9  278.10  is  added  to  part  278 
and  reserved  for  future  use. 


2^B  •' 


Reserved 


The  Sta'.c  agency  shall 
written  approval  from  FNS 


Dated:  March  27, 1992. 
Geon,'(»  \  t'iraley, 
Acting  Aatiiinlstrator. 
fFR  Doc  92-7510  Filed  3-31-92;  8:45  am) 
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PCI  Membrane  Systems,  Ltd.;  correction.  11352 
Purina  Mills.  Inc.,  11325 

Pc^-gn  Cairns  Settlement  Commission 

SO'  'C-L& 

Meetings;  Sunshine  Act,  11351 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Flathead  National  Forest.  MT,  11283 

Payette  National  Forest.  ID,  11281 

(je-^e^ai  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  ON!n 
review,  11303 

Health  and  Human  Services  Department 

See  Agency  for  Health  dre  V^.-.cy  dP.J  Research 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

See  Centers  for  Disease  Control 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Public  Health  Service 

Healtti  Resources  and  Services  Administration 

See  Public  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Dentistry,  general  practice:  residency  training  and 
advanced  education.  11325 

Family  medicine — 
Departments  establishment,  11326 

Nurse  anesthetist  education  programs.  11327 

Physician  assistants  programs.  11327 

Pediatric  primary  care  residency  training  programs,  11328 
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Historic  Preservation.  Advisory  Council 

NOTICES 
Meetings,  11281 

Housing  and  Urban  Development  Departrnent 

RULES 

Low  income  housing: 
Elderly  or  handicapped  housing — 
Supportive  housing  for  elderly,  correction,  11263 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

Internal  Revenue  Service 

RULES 

Es!.i:«.'  ar.d  gift  taxes: 
Special  valuation  rules 

Cnrrertion,  11264 
OROPOSED  RULES 

FnitTdl  rpgulatory  review/,  11277 
International  Trade  Administration 

NOTICES 

Antidumping: 
Brass  sheet  and  strip  from — 

Netherlands;  correction.  11352 
Extruded  rubber  thread  from  Malaysia,  11287 
High-tenari»v  r-iyon  filament  yam  from  Netherlands, 
11291 

Interstate  Commerce  Commission 

NOTICES 

Env;r()r,mcn'dl  stdtemcr.ts;  availability,  etc.: 

CSX  Transportation  et  al.,  11335 
R.iilrodd  operation,  acquisition,  construction,  etc.: 

Durhneton  Northern  Railroad  Co.,  11335 

Justice  Department 

See  Antitnjsf  Division 
See  Drujj  Enforcement  Administration 
See  Foreign  Claims  Settlement  Commission 
See  Justice  Programs  Office 

NOTICES 

Potluticn  Lontrol:  consent  judgments: 
Piierto  Rico  Administration  of  Corrections,  11335 
Solvay  Animal  Health,  Inc.,  et  al.,  11336 

Justice  Programs  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Research  and  evaluation  plan  (1992  FY),  11340 

Land  Management  Bureau 

NOTICES 

0'!  jnddry  e'';.i::)i;shment,  descriptions,  etc.: 

Dillon  Resource  Area,  MT,  11331 
Coal  leases,  exploration  licenses,  etc.: 

Wyoming,  11331 
Environmental  statements;  availability,  etc.: 

Big  Piney  LaBarge  coordinated  activity  plan,  WY;  protest 
opportunity,  11332 
Realty  actions;  sales,  leases,  etc.: 

Idaho, 11332 

Wyoming.  11332 
Recreation  management  restrictions,  etc.: 

Paria  Canyon-Vermilion  Cliffs  Wilderness  Area,  LT  and 
AZ;  visitor  use.  11333 


Survey  plat  filings: 
Missouri,  11334 
Oregon  and  Washington.  11334 

Vircir.ia    11114 

Maritime  Ad'Ti.rostra'ion 

NOTICES 

Appjjcatjons,  hearings,  aeterminations,  etc.: 
Lykes  Bros.  Steamship  Co    Tnr    11345 

National  Aeronautics  and  Space  Administration 

NOTICE' 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  ONiB 
review.  11303 

National  Institute  tor  Occupationa;  Satety  ar,d  Heaitn 
See  Centers  for  Disease  Control 

National  Institute  ot  Standards  and  'ecn-'-o  ogy 

NOTICES 

::.:\  rmation  processing  standards.  Federal: 
Telephone-type  circuits;  modems  for  data 
communications  use,  11291 

National  Institutes  of  Wea'fh 

NOTiCtS 

Meetings: 
Acquired  Immunodeficiency  Syndrome  Program  Advisory 

Committee.  11329 
National  Cancer  Institute,  11329 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  11329 
National  Library  of  Medicine  """'^  '^""" 

National  Oceanic  and  Atmospheric  Admimstrafio'i 

RULES 

Fishery  conservation  and  management; 
Gulf  of  Alaska  groundfish.  11272.  11274 
Pacific  Coast  groundfish.  11271 

NOTICES 

Meetings; 
Marine  Fisheries  Advisory  Committee,  11300 
North  Pacific  Fishery  Management  Council,  11300 
Pacific  Fishery  Management  Council,  11301 
South  Atlantic  Fishery  Management  Council,  11301,  11302 

Permits: 
Marine  mammals,  11302 

National  Science  Foundation 

NOTICES 

Meetings: 
Biotic  Systems  and  Resources  Special  Emphasis  Panel, 

11340 
Chemistry  Advisory  Committee  et  a!.,  11341 
Design  and  Manufacturing  Systems  Special  Emphasis 

Panel,  11341 
Electrical  and  Communications  Systems  Special  Emphasis 

Panel,  11341 
Engineering  Education  Infrastructure  Development 

pi\  ieinn  ^inecial  Emphasis  Panel,  11341 

Navy  Department 

RULES 

Navigation,  COLREGS  compliance  exemptions: 
USS  Annapolis,  11266 

NOTICES 


Naval  Research  Advisory  Committee,  11303 
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Nuclear  Regulator,  00"^"-  ss'C- 

NCICES 

K    .  :     mental  statements;  availability,  etc.: 

Minerals  Exploration  Co..  11342 
Meetings; 

Regional  State  Liaison  Officers,  11342 
Petitions;  Director's  decision: 

Yakima  Indian  National  (Confederated  Tribes  and 
Bands).  11343 
Applications,  hearings,  determinations,  etc.: 

Safety  Light  Corp.  et  al..  11343 

Packers  and  Stockyaras  Adrnmist-atiof" 

NOTICES 

S'uLN^drds;  posting  and  deposting: 
Clay  County  Livestock.  Inc.,  AL  et  al..  11283 

Presidential  Docu'rieris 

E)(£CL'TiyE  OSOERS 

Com.Tiittees;  estaDlis.^mcnt,  renewal,  termination,  etc.: 
Railroad  labor  dispute;  emergency  board  (EO  12794). 

11417 
Railroad  labor  dispute:  emergency  board  (EO  12795). 

11421 
Railroad  labor  dispute;  emergency  board  (EO  12796), 

11423 

I 

Public  Healtti  Service 

See  .A-;    ■   ,  '  -  ffealth  Care  Policy  and  Research 

See  .■\gency  for  Toxic  Substances  and  Disease  Registry 

See  Centers  for  Disease  Control 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

NOTICES 
i'r:'.  j-3  .-\ct: 
Systems  of  records.  11330 

Railroad  Retirement  Boara 

NOTICES 

S-.f,p.t  .".ental  annuity  program;  determinations  of  quarterly 
rate  of  excise  tax.  11343 

Securities  and  Eicnarge  Comrnission 

NOTICES 

St  If-ftgulatory  organizations;  proposed  rule  changes: 
Boston  Stock  Exchange.  Inc.;  correction.  11352 
Midwest  Stock  Exchange.  Inc.;  correction.  11352 

Soil  Conserva'ion  Se'.  ce  j 

NOTICES 

F       ronmentat  statements;  availability,  etc.: 
'.'oniteau  Creek  Watershed.  MO.  11284 

State  Departmert  I 

NOTICES 

C    nmittees;  establishment,  renewal,  termination,  etc.: 

Defense  Trade  Advisory  Group.  11343 
Meetings: 

Fine  Arts  Committee.  11343 

International  Radio  Consultative  Committee.  11344 

Tennessee  Valley  Authority 

NOTICES 

Acid  ryin  piogram  designated  representative,  11344 


Toxic  Substances  and  Disease  Registry  Agency 
See  AgenL;y  lor  iuviu  Substances  and  Disease  Registry 

Transportation  Department 

See  i .,.  u„.i:a 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Maritime  Administration 

I.easiiry  Department 
See  Customs  Service 
See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities  under  f  iMFi  u  view. 
11346.  11347.  11348 

Veterans  Affairs  Department 

RULES 

Disabilities  rating  schedule: 

Human  immunodeficiency  virus  (HlV)-related  disabilities 
Correction,  11352 
NOTICES 
Committees:  establishment,  renewal,  termination,  etc.; 

Career  Development  Committee.  11349 
Privacy  Act: 

Computer  matching  programs.  11349 


Separate  p.rts  \r  This  issue 

Part  II 

Department  of  Education.  11354 

Part  III 

Environmental  Protection  Agency,  11364 

Part  IV 

Department  of  Defense.  Department  of  Army.  11368 

PartV 

Department  of  Defense,  Department  of  Army,  11376 

Part  VI 

Environmental  Protection  Agency,  11394 

Part  VII 

The  President.  11415 


Reacie'  Aids 

Addiiionai  iniormation,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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by   the   Superintendent   of   Docurr.ents 
Pnces  o<   ne**   books   are   lisled   in   the 
first   FEDERAL    REGiSTER    issue   of   each 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Part  2 

Amendment  of  Delegation  of  Authority 
by  ttte  Secretary  of  Agricutture  for 
Adjudfcation  of  Sourcing  Area 
Applications 

agency:  Office  of  the  Secrrtary.  I  SDA. 
ACTK)M:  Final  rule. 


summary:  This  rule  amends  7  CFR  2.35 

and  7  CFR  2.41  by  delegating  to  the 
Judicial  Officer  the  Secretary  s  authonty 
to  make  the  final  decisions,  and  by 
designating  to  the  Office  of 
Administrative  Law  Jud^t-s  the  authonty 
!o  make  initial  decisions  regarding 
sourcing  area  applications  suhmittpd 
pursuant  to  the  Forest  Resources 
Conservatinn  and  Shortage  Reiief  Act  cf 
1'W(16U,S.C620p.'5P(^'). 
EFFECTIVE  DATE:  April  2.  1992. 
FOR  FURTHER  INFORMATJOW  CONTACT: 
FiiZobeih  Becker,  Natural  Resources 
Divisioii.  Office  of  the  General  Counsel. 
Llnited  States  Department  of 
Agriculture,  room  4622  Situth  Building. 
14th  and  Independence  Avenue  SW., 
Washington,  DC  20250-1400.  feiephone: 
(202)  720-9076. 

SUPPLEMENTARY  INFORMATION:  in  the 
Federal  Regwtef  of  April  5.  iS«1.  56  FR 
lACWl  the  Secretary  delegated  to  the 
Office  of  Adminstratjve  l^w  )udgps  the 
authonty  (o  make  final  decisions 
reyarding  sourcing  area  applications 
suiimitted  pursuant  to  the  Forest 
Resources  Conserv  ation  and  Shortage 
Relief  Act  of  1990. 

This  rule  amends  7  CFR  2.j5  tjy 
delegating  to  the  ludiciai  Officer  the 
^luthority  to  make  the  final  decision,  as 
authorized  by  the  Act  of  April  4,  1940  [7 
I'  S  C.  450c— 450gj,  and  Reorganixation 
i'lciii  \o.  2  of  1953.  on  scnircing  area 
adjudications  under  the  Forest 


Resources  Conservation  and  Shortage 
Relief  Act  of  1990.  This  rule  a1«o  amends 
7  CFR  2.41  to  hmit  the  authonty  of  the 
Office  of  Administrative  Law  Judges  to 
hold  hearings  and  perform  related  duties 
■ind  to  make  initial  derisions  in 
adjudications  pursuant  to  the  Forest 
Resources  Conservation  and  Shortage 
Relief  Act  of  199(1, 

This  rule  relates  tc.  uiicrnal  agency 
management.  Theiefore,  pursuant  to  5 
U.S.C.  553.  notice  and  opportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  E.xecutive  Order  12291. 
Finally,  this  action  is  not  a  rule  as 
defined  in  FHiblic  Law  No.  96-354.  the 
Regulatory  Flexibility  Act,  and  thus  is 
exempt  from  the  provisions  of  that  Act. 

List  of  Subjects  in  7  CFR  Part  2 

Delegations  of  authority  {Government 
agencies). 

Therefore,  for  the  reasons  set  forth  in 

the  preamble,  pnrt  2  of  title  7  of  the 
CxKie  of  Federal  Resulafions  is  amended 
as  follows: 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  Tiie  auth(irit\'  citatHio  for  part  2 
continue*)  to  re.iri  n-^  fnllriws: 

Authority:  5  L'  S  C  301  and  Reorganizalion 

Plcin  No  2  of  IP.S-', 

Subpart  D— Delegation  of  Authonty  to 
Other  General  Officers  »rxS  Agency 
Heads 

2.  Amend  §  2.35  by  revising  paragraph 

(a)  to  read  as  follows: 

§  2.35    Detegatiorw  of  authonty  to  me 
Judicial  Otflcor. 

(a)  Pursuant  to  the  p .-divisions  of  the 
Act  of  .Apnl  4.  1940  (7  U.S.C  450.:; -45*>c ] , 
and  Reorganization  Plan  No.  2  of  195:i. 
the  Judicial  Officer  is  hereby  authorized 
to  act  as  final  dv-ciilinj;  (.'I'l'i*  <  i  i.'i 
adjudication  proweiiinjrs  SL,'^ieL;  lu  5 
I'  S,C.  556  and  557;  m  othrr  adjudication 
proceedings  which  an;  or  may  be  made 
subject  to  the  "Rules  of  Practice 
Go\ernmg  Formal  Adjudicatory 
Proceedings  Instituted  by  the  Secretary 
Under  Various  Statutes"'  set  forth  in  7 


CFR  part  1,  subpart  H;  in  adjudication 
proceedings  under  the  "Rules  of  Practice 
Governing  Cease  and  Desist 
Proceedings  Under  Section  2  of  the 
Capper-Volslead  Act"  set  forth  in  7  CFR 
part  1,  subpart  I;  in  rate  proceedings 
under  the  Packers  and  Stockyards  Act; 
in  sourcing  area  adjudications  under  the 
Forest  Resources  Conservation  and 
Shortage  Relief  Act  of  1990  (16  U.S.C 
620  et  seq.y.  and  in  reparation 
proceedings  under  statutes  administered 
by  the  Department.  As  used  herein  the 
term  "Judicial  OfTicer"  shall  mean  any 
person  or  persons  so  designated  by  the 
Secretary  of  Agriculture.  The  provisions 
of  this  delegation  shall  not  be  construed 
to  limit  the  authority  of  the  Judicial 
Officer  to  perform  any  functions,  in 
addition  to  those  deHned  in  the  said  Act 
of  April  4. 1940,  which  from  time  to  time 
may  be  assigned  by  the  Secretary  to  him 
or  her. 

3.  Amend  §  2.41  by  removing 
paragraph  (c)  and  by  revising  paragraph 
(a)  to  read  as  follows: 

?  ;  4  1     Oe«kgnatton  to  Xtw  Otf»c*  of 
Administrative  Law  Judj>e« 

(a)  Administrative  law  Judges 
(formerly  hearing  examiners)  are 
designated  pursuant  to  section  556(bK3) 
of  title  5,  United  States  Code  to  hold 
hearings  and  perform  related  duties  in 
proceedings  subject  to  sections  556  and 
557  of  title  5,  United  States  Code 
(formerly  sections  7  and  8  of  the 
Administrative  Procedure  Act),  arising 
under  the  Agrictiltural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U,S.C.  601  et  seq);  the  Commodity 
Exchange  Act  as  amended  (7  U,S,C.  1  et 
seq.y,  the  Perishable  Agricultural 
Commodities  Act.  as  amended  (7  US.C 
499a  et  seq):  the  Federal  Seed  Act,  as 
amended  (7  U.S.C.  1551  el  seq.):  the 
(Laboratory)  Animal  Welfare  Act  as 
amended  (7  U.S.C.  2131  et  seq.y.  the 
Packers  and  Stockyards  AcL  1921.  as 
amended  and  supplemented  (7  U.S.C 
181  et  seq.)i  the  Fcn-M  R-  <,c>urce6 
Conservation  axul  bnc:  i<ige  Relief  of 
1 990  (16  U.S.C  630  el  seq.y  and  any 
other  acts  providing  for  hearings  to 
which  the  provisions  of  sections  556  and 
557  of  title  5,  United  States  Code,  are 
applicable.  Pursuant  to  the  applicable 
rules  of  practice,  the  administrative  law 
judges  shall  make  initial  decisions  in 
adjudication  and  rate  proceedings 
subject  to  sections  556  and  557  of  title  5, 
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United  States  Code.  Such  decisions  shall 
become  final  without  further 
proceedings  unless  there  is  an  appeal  to 
the  Secretary  by  a  party  to  the 
proceeding  in  accordance  with  the 
applicable  rules  of  practice:  Provided, 
however.  That  no  decision  shall  be  final 
for  purposes  of  judicial  review  except  a 
final  decision  of  the  Secretary  upon 
appeal.  As  used  herein,  "Secretary" 
means  the  Secretary  of  Agriculture,  the 
Judicial  Officer,  or  other  officer  or 
employee  of  the  Department  delegated, 
pursuant  ot  the  Act  of  April  4. 1940  (7 
U.S.C.  450c^50g),  and  Reorganization 
Plan  No.  2  of  1953,  "regulatory 
functions"  as  that  term  is  defined  in  the 
1940  Act.  in  acting  as  final  deciding 
officer  in  adjudication  and  rate 
proceedings  subject  to  sections  556  and 
557  of  title  5,  United  States  Code. 
Administrative  Law  Judges  are 
delegated  authority  to  hold  hearings  and 
perform  related  duties  as  provided  in 
the  Rules  of  F*ractice  Governing  Cease 
and  Desist  Proceedings  under  section  2 
of  the  Capper- Volstead  Act  set  forth  in  7 

CFR  part  1,  subpart  I. 
•        •        •        •        * 

Signed  in  Washington,  DC.  on  this  day  of 

March  27,  1992. 

Edv*.  ird  N'-idigan,  | 

Sfcrstary  ot  Agriculture. 

IFR  Doc  92-7618  Filed  4-1-92:  8:45  am] 


Agricultural  Marketing  Sef/'ce 
7  CFR  Part  1240 


lAMS-FV-9'-2-'2-C] 
RiN0581-AA46 


Honey  Research,  Promotior^,  a'^d 
Consumer  Inforrnation  Order 
Amendments  to  the  Order,  and  tMe 
Rules  and  Regulations  Issued 
Thereunder,  Correction 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule;  correction. 

SUMMARY:  This  action  makes  a 
correction  to  the  supplementary 
information  in  a  final  rule  pertaining  to 
the  administration  and  processing  of 
refund  requests  which  appeared  in  the 
Federal  Register  on  December  10, 1991. 
EFFECTIVE  DATE:  .\--:l  2   -iW2. 
F0«  FURTHER  INFORMATION  CONTACT: 

Sheila  Young.  Agriculture  Marketing 
Specialist.  Research  and  Promotion 
Branch.  Fruit  and  Vegetable  Division, 
AMS.  USDA.  room  2533-S.  P.O.  Box 
96456.  Washington.  DC  20090-6456; 
telephone:  (202)  720-6930. 


SUPPLEMENT  A  f^v    nfowmation:  The 
Agricultural  MurKuimg  Service 
published  a  final  rule  concerning  the 
refund  provisions  of  the  Honey 
Research.  Promotion,  and  Consumer 
Information  Order  and  regulation  in  the 
Federal  Register  on  December  10, 1991 
(56  FR  64475).  That  rule  amended  the 
Order  and  the  regulations  issued 
thereunder  in  order  to  remove  refund 
provisions  as  they  pertain  to  producers 
and  importers.  The  amendments  were 
made  as  a  result  of  the  vote  in  the  first 
reconfirmation  referendum  conducted 
pursuant  to  the  amendments  of  the 
Honey  Research.  Promotion,  and 
Consumer  Information  Act  (7  U.S.C. 
4601-4612).  A  majority  of  honey 
producers  and  importers  voting  in  the 
referendum  favored  termination  of  the 
refund  provisions.  The  last  paragraph  in 
column  1  on  page  64476  of  the 
supplementary  information  stated  that: 
"For  purposes  of  administering  the 
refund  requests  made  prior  to  the 
effective  date  of  this  rule,  all  refund 
request  applications  received  by  the 
Board  prior  to  the  effective  date  of  this 
rule  will  be  considered  for  refunds  of 
assessments.  All  refund  request 
applications  received  by  the  Board  on  or 
after  the  effective  date  of  this  rule  will 
not  be  considered  for  a  refund  of 
assessments."  This  paragraph  is  hereby 
revised  to  read:  Any  refund  applications 
mailed  to  the  Board  within  90  days  (on 
or  before  March  9. 1992)  from  the 
publication  date  of  the  final  rule 
(December  10. 1991)  will  be  eligible  for 
payment  of  refunds  provided  that  the 
assessment  was  payable  within  90  days 
prior  to  the  publication  date  of  this  final 
rule  (on  or  after  September  11, 1991. 
through  December  9, 1991).  Any 
assessment  payable  on  or  after  the 
publication  date  of  the  final  rule  will  not 
be  eligible  for  a  refund.  For  honey  that 
goes  through  the  loan  program,  the  "loan 
disbursement  date"  is  the  date  the 
assessment  is  payable. 

This  change  is  being  made  since  the 
provision  of  §  1240.117  of  the  regulations 
pertaining  to  the  administration  and 
processing  of  refunds  allowed  for  up  to 
90  days  from  the  date  the  assessment 
became  payable  for  the  mailing  of  an 
application  for  refunds. 

Preserving  the  90  day  period  during 
which  refunds  may  be  requested  should 
alleviate  any  confusion  which  might 
otherwise  arise,  and  will  allow  for 
flexibility  in  the  transition  to  the  new 
program  under  the  amendments  to  the 
Act. 


Dated:  March  27.  1992. 
Daniel  Haley, 
Administrator. 
|FR  Doc.  92-7526  Filed  4-1-92:  8:45  am| 

BILLING  CODE  3410-02-M 


FEDERAL  ELECTION  COMMISSION 
11  CFR  Parts  100  and  104 

(Not'ce  1992-5] 

Loans  From  Lending  Institutions  to 
Candidates  and  Political  Comnnittees 

agency:  Federal  Election  Commission. 
action:  Final  rule:  Announcement  of 
effective  date. 

summary:  On  December  27, 1991  (56  FR 
071  Ibj.  the  Commission  published  the 
text  of  revised  regulations  at  11  CFR 
parts  100  and  104.  governing  loans  from 
lending  institutions  to  candidates  and 
political  committees.  These  regulations 
implement  2  U.S.C.  431(8)(B](vii).  a 
provision  of  the  Federal  Election 
Campaign  Act  of  1971.  as  amended.  2 
U.S.C.  431  et  seq.  The  Commission 
announces  that  these  rules  are  effective 
as  of  April  2.  1992.  The  Commission's 
new  forms  implementing  the  reporting 
provisions  of  these  regulations  will  also 
take  effect  on  April  2.  1992. 
effective  date:  April  2.  1992. 
for  further  information  contact: 
Ms.  Su5..>.r.  E,  F^ropper,  .Assistant  General 
Counsel.  999  E  Street.  NW.,  Washington, 
DC  20463.  (202)  219-3690  or  toll  free 
(8001  424-9530) 

SUPPLEMENTARY  INFORMATION:  Section 
438tdj  of  title  2,  United  States  Code, 
requires  that  any  rule  or  regulation 
prescribed  by  the  Commission  to 
implement  title  2  of  the  United  States 
Code  be  transmitted  to  the  Speaker  of 
the  House  of  Representatives  and  the 
President  of  the  Senate  thirty  legislative 
days  prior  to  final  promulgation.  The 
revisions  to  11  CFR  parts  100  and  104 
were  transmitted  to  Congress  on 
December  20.  1991  Thirty  legislative 
days  expired  m  the  Senate  on  March  11 
1992.  and  in  the  House  of 
Representatives  on  March  19.  1992. 

Section  438(d)  also  requires  that  any 
form  prescribed  by  the  Commission  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  ten  legislative  days  before 
final  promulgation.  Two  new  reporting 
forms.  Schedules  C-1  and  C-P-1.  were 
transmitted  to  Congress  on  December 
20, 1991.  These  forms,  which  supplement 
the  information  currently  reported  on 
Schedules  C  and  C-P.  implement  the 
reporting  requirements  of  the  revised 
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bank  loan  regulations.  Ten  legislative 
days  expired  in  the  Senaie  un  February 
3.  1992,  and  m  the  Hou.se  on  February 
n,  1992.  Thus,  the  Commission  may 
prescribe  these  new  reporting  forms. 

The  revised  rules  apply  to  all  lines  of 
credit  established  on  or  after  the 
effective  date,  and  to  a!!  loans  whose 
procf  eds  are  disbursed  on  or  after  that 
date.  These  loans  and  lines  of  credit 
must  be  reported  on  the  new  forms  and 
filed  with  the  next  report  due  from  the 
recipient  committee. 

Announcement  of  Effet  live  Date 

The  amendments  to  11  CFR 

100.7(bmil,  100  8(bMl21.  and  104.3(d).  as 
published  at  .■«)  FR  67118,  are  effective 
as  of  April  2.  1992.  New  forms 
implementing  the  reporting  provisions  of 
these  regulations  are  also  effective  as  of 
April  2.  1992. 

D>itf'd:  M<.rch  2^.  1992. 

Stott  E.  Thomas. 

Vice  Chairman.  Federal  Election 
ConwuBsion. 

(FR  Doc.  92-7509  Filed  4-1 -»2.  &iS  arr| 

BILLING  CODE  67iS-0i-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admmistration 

21  CFR  Part  606 

(Docket  No.  92N-0141] 

Biological  Technical  Amendnwnt 
agency:  Food  and  Drug  Administration, 

fins 

action:  Final  rule;  technicul 

amendment. 


summary:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
biologies  regulations  to  make  a  minor, 
technical  amendment.  The  pressure 
stated  at  which  a  sustained  sterilization 
temperature  is  attained  is  incorrecL  This 
document  corrects  that  error. 
EFFECTIVE  date:  April  2.  1992. 
ADDRESSES:  Submit  wntten  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-Z3,  12420 
Parklawn  Dr.,  Rockville,  MD  20i>o7  All 
documents  and  received  comments  are 
on  display  at  this  address  and  may  be 
seen  by  interested  persons  between  9 
a.m.  and  4  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Daniel  Kearns,  Center  for  Buil.i^ics 
Evaluation  and  Research  {Hl-TJ-1.30], 
Food  and  Drug  Administr.itiun.  bH(X) 
Rockviite  Pike.  Bethesda.  NTD  20892. 
301-295-6188. 


SUPPLEMENTARY  INFORMATION;  FDA  -'^ 

dmending  §  SOaeOfi  i  '21  CFR  txto.W^c)) 
'o  correct  a  statement  regarding  t.^e 
pressure  at  which  a  sustained 
sterilization  ter^pf'r<i!i:r(>  is  HM„:;n<i  As 
pulilished  in  the  Federal  Rej^iMej-  wf 
November  18,  1975  KO  FR  5.:'.332). 
§  606.60(cJ  cu.'-reniiy  tv.<,<:^.   ;n  part,  as 
follows 

■  The  I iffcctiv(.>ne88  of  the  sleriliratjon 
procedun;  shtsii  be  no  ie«8  than  that  achieved 
by  an  allained  temperature  of  121.5  "C  (251 
T)  maintained  for  20  minutes  by  saturated 
steam  at  a  pressure  of  13  atmospheres  or  by 
an  attained  temperature  of  170  'C  (338  *F] 
maintained  for  2  hours  with  dry  heal 

The  stateraeni  i>  siicorrt't  i  .n  ■•:,'< 
121.5  "C  is  attained  at  a  pressure  of  15 
pounds  per  square  inch  r.o!  a;  d 
pressure  of  15  atmospheres.  In  addition. 
since  the  temperature  of  saturated 
steam  is  a  function  of  the  pressure,  it  is 
not  necessary  !o  state  the  pressure.  This 
amendment  would  t)rmg  the  statement 
into  conformiiy  with  th«  general 
biologies  establishment  standards 
covered  in  21  CFR  600n(b)  which 
reads: 

*  *  *  The  effectiveness  of  the  sterilization 
procedure  shall  be  no  le»«  than  that  achieved 
by  an  attained  temperature  of  12U  "C 
maintained  for  20  minutes  by  saturated  steam 
or  by  an  atuined  temperature  of  170  "C 
maintained  for  2  hours  with  dry  heat  *  *  * 

Pubiii  atK^n  of  this  document 
constitutes  final  action  on  this  change 
under  the  Administrative  Procedure  Act 
(5  U.S.C,  553).  Notice  and  public 
procedure  and  delayed  effective  date  on 
this  correction  are  unnecessary  and  not 
in  the  public  interest  (5  U.S.C.  553  (b) 
and  (d)),  because  this  final  rule  is  not 
controversial  and.  when  effective,  it  will 
provide  notice  of  accepted  standards. 

Ms!  of  Subjects  in  21  CFR  Part  606 

Blood  Labeling,  Laboraiones, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs.  31  CFR  part  606  is  amended 
as  follows: 

PART  606— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 

1   The  aiithitnty  citation  for  21  CFR 
part  606  txmtmues  to  read  as  follows: 

Authority-  Sees.  201.  301.  501.  502.  505.  510. 
520.  701,  704  of  the  Federal  Food,  Druj!,  and 
Cosmetic  Act  (21  U  S  C.  321,  331,  3S1,  352.  355, 
360,  360j.  371.  3*4);  sees.  215,  351.  353.  361  of 
the  Public  HeaJth  SeT\  ir os  Act  (42  U.S.C.  21B. 
262.  263a.  2641 


;  606  .so     AmefxJed 

2.  Section  606.00  Equipment  is 
amended  in  paragraph  (c)  in  the  second 
sentence  by  removing  the  phrase  "at  a 
pressure  of  atmospheres". 

Dated:  March  27,  1982. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
[FR  Dor,.  92-7583  Filed  4-l-a2;  &45  am) 

BILLING  COOE  41S0-01-H 


DEPARTMENT  OF  HOUSING  ANC 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  5»ecretary  fcr 
Housing— Federai  Housing 
Corr'nissiooer 

24  CFR  Pan  ^SO 

Docfce'  No   «-9i-ilbi4,  ^R-29bb-C-02] 
RiN  ;>':i.02- AF  1'^ 

Supportive  Housirig  to?  the  Elderty; 
CorrectKXi 

*GfcNCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Ifousing 
Commissioner,  HUD. 
action:  Interim  rule  and  request  for 
comments;  Correction. 

summary:  On  June  12, 1991  (56  FR 

'4,   :he  Department  published  in  the 
Federal  Reizistcr  an  interim  rule  and 
request  iui  puoiic  comments  that 
amended  24  CFR  part  885  and  provided 
for  the  continued  applicability  of  part 
885  to  projects  for  which  section  202 
loan  reservations  were  made  in  FY  1990 
and  prior  years.  The  interim  rule  also 
added  a  new  part  889  to  the  list  of 
programs  covered  by  24  CFR  part  750 
(disclosure  and  verification  of  social 
setnirity  numbers  and  employer 
identification  numbers  by  applicants 
and  participants).  The  purpose  of  this 
document  is  to  remove  a  duplicate 
amendment  to  24  CFR  part  750  that  had 
already  been  amended  in  another 
interim  rule  also  published  on  June  12, 
1991  (56  FR  27070). 
EFFECTIVE  date;  July  12,  1991. 

FOR  FURTHER  l»<f  OFtMATlON  CONTACT 

Robert  Wilde:,,  i;    i  _-,,:_  Housing  for  the 
Elderly  and  Handicapped  People 
Division.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW,  room  6118.  Washington,  DC  20410, 
telephone  (202)  708-2730.  (This  is  not  a 
toll-free  number).  Hearing-  or  speech- 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  708-^594  (This  is  not 
a  toll-free  number). 
SUPPUEMENTARV  INFORMAT>OW. 
Accordingly.  FR  Doc.  91-13635.  the 
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interim  rule  that  amends  24  CFR  part 
750,  published  in  the  Federal  Register  on 
June  12, 1991  (56  FR  27104)  is  corrected 
by  removing  the  duplicate  amendment 
to  24  CFR  part  750.  consisting  of  §§  750.3 
and  750.5,  in  its  entirety  from  the  words 
of  issuance  at  the  bottom  of  page  27110, 
in  the  third  column,  and  from  page 
27111,  in  the  first  and  second  columns. 

Dated:  March  27, 1992.  | 

Grady  |.  Norris. 

Ass:slanl  General  Counsel  for  Regulaiiors. 
|FR  Doc.  92-7554  Filed  4-1-92;  8:45  am| 

BILLING  COO€   42'0-37-M 


DEPARTMENT  OF  THE  ^REASuR ' 
Ipternai  Revenue  Se'Vice 
26  CFR  Parts  20,  25,  30  *  a-a  602 
T  D  8395' 

^'M   '54S-AP44 

Special  Vaiuation  Ruies,  Ccr.-ection 

AGENCy.  ir.cu.-r.dl  Revenue  Service. 

Treasury.- 

action:  Correction  to  final  regulations. 

SUMMABV:  This  document  contains 
„„.-:^c'..„r.3  to  Treasury  Decision  8395, 
which  was  published  in  the  Federal 
Register  for  Thursday.  February  4. 1992 
(56  FR  4250).  The  final  regulations  relate 
to  chapter  14  of  the  Internal  Revenue 
Code  as  enacted  in  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  concerning 
special  valuation  rules  for  purposes  of 
federal  estate  and  gift  taxes  and  rules 
involving  lapsing  rights  and  other 
transactions  that  are  treated  as 
completed  transfers. 
EFFECTIVE  DATE:  '  -nuary  28,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  E.  Grundeman.  (202)  535-9512  (not 

SUPPLEMENTARY  INFORMA-'IO.S. 

Bdckground 

The  final  regulations  that  are  the 
subject  of  these  corrections  conform  the 
regulations  to  section  2701  through  2704 
of  the  Internal  Revenue  Code.  These 
regulations  provide  special  valuation 
rules  for  purposes  of  the  Federal  estate 
and  gift  taxes  imposed  under  chapters 
11  and  12  of  the  Internal  Revenue  Code. 
In  addition  these  regulations  provide 
rules  involving  lapsing  rights  and  other 
transactions  that  are  treated  as 
completed  transfers  under  chapter  14. 

Need  for  Correction 

As  published.  T.D.  8395  contains 
errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 


Correction  of  Publication 

Accordingly,  the  publication  of  final 
regulations  (T.D.  8395).  which  was  the 
subject  of  FR  Doc.  92-2175.  is  corrected 
as  follows: 

1.  On  page  4250.  in  column  1  in  the 
heading,  the  language  "26  CFR  Parts  20. 
25  and  301"  is  corrected  to  read  "26  CFR 
Parts  20.  25.  301.  and  602". 

2.  On  page  4250,  column  1.  in  the 
preamble  under  the  heading  SUMMARY, 
line  9.  the  language  "under  chapters  1 
and  12  of  the  Code.  In"  is  corrected  to 
read  "under  chapters  11  and  12  of  the 
Internal  Revenue  Code.  In". 

3.  On  page  4250.  column  1.  in  the 
preamble  under  the  heading 
SUPPLEMENTARY  INFORMATION,  remove 
the  second  sentence  in  the  first 
paragraph. 

4.  On  page  4250,  column  1,  in  the 
preamble  under  the  heading 
SUPPLEMENTARY  INFORMATION,  next  to 
the  last  line  of  paragraph  1.  the  language 
"annual  burden  per  respondent  is  ten"  is 
corrected  to  read  "annual  burden  per 
respondent  is  20". 

5.  On  page  4250.  column  1.  in  the 
preamble  under  the  heading 
SUPPLEMENTARY  INFORMATION,  the  last 
two  sentences  in  paragraph  2  are 
corrected  to  read  "They  are  based  upon 
the  information  available  to  the  Internal 
Revenue  Service.  Individual 
respondents  may  require  more  or  less 
time,  depending  on  their  particular 
circumstances.". 

6.  On  page  4250.  column  1,  in  the 
preamble  under  the  heading 
SUPPLEMENTARY  INFORMATION,  the  last 
five  lines  of  that  column  are  corrected  to 
read  "the  Internal  Revenue  Service, 
Attn:  IRS  Reports  Clearance  Officer. 
T:FP,  Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503.". 

7.  On  page  4250,  column  3,  in  the 
preamble  under  the  heading  "Scope  of 
Section  2701".  line  3  of  the  first  full 
paragraph  of  that  column,  the  language 
"termination  of  an  interest  held 
indirectly"  is  corrected  to  read  "transfer 
of  an  interest  held  indirectly". 

8.  On  page  4251,  column  2,  in  the 
preamble  under  the  heading  "The 
Subtraction  Method  of  Valuation" ,  first 
full  paragraph  from  the  top  of  that 
column,  next  to  last  line,  the  language 
"See  §  25.2512-9(a)(l)(i).  The  proposed" 
is  corrected  to  read  "See  §  25.2512- 
5(a)(l)(i).  The  proposed". 

9.  On  page  4251.  column  2,  in  the 
preamble  under  the  heading  "The 

.  Subtraction  Method  of  Valuation',  last 
paragraph  of  ihat  column,  line  6  from 


bottom  of  that  column,  the  language 
"chapter  4  does  not  affect  minority"  is 
corrected  to  read    chapter  14  does  not 
affect  minority". 

10.  On  page  4252,  column  1,  in  the 
preamble  under  the  heading  "Indirect 
Ownership",  line  5,  the  language  "of 
transfer  that  included  the  termination" 
is  corrected  to  read  "of  transfer  that 
included  the  transfer". 

11.  On  page  4254,  column  2.  in  the 
preamble  under  the  heading  "Adoption 
of  Amendments  to  the  Regulations", 
lines  1  and  2,  the  language  "Accordingly. 
26  CFR  parts  20.  25  and  301  are  amended 
as  follows:"  is  corrected  to  read 
"Accordingly,  26  CFR  parts  20,  25,  301. 
and  602  are  amended  as  follows:". 

§25.2701-1     i  Corrected) 

12.  On  page  4256,  column  2.  §  25.2701- 
l(b)(2)(i)(C)  introductory  text.  linWs^^he 
language  "§  25.2701-6)  if—"  is  corrected 
to  read  "§  25.2701-6)  (or  a  contribution 
to  capital  by  an  entity  to  the  extent  an 
individual  indirectly  holds  an  interest  in 
the  entity),  if — ". 

13.  On  page  4256.  column  2,  §  25.2701- 
l(b)(2)(i)(C)(2).  line  1,  the  language  "If 
the  termination  is  not  treated  as"  is 
corrected  to  read  "If  the  termination  (or 
contribution)  is  not  treated  as". 

— ^14.  On  page  4256.  column  2.  §  25.2701- 
l(b)(2)(ii)  introductory  text,  line  3.  the 
language  "if  the  termination  of  an 
indirect  holding"  is  corrected  to  read  "if 
the  transfer  of  an  indirect  holding". 

15.  On  page  4256,  column  2.  §  25.2701- 
l(b)(2)(ii)(E).  line  1.  the  language  "Last 
to  any  other  indirect  holder(s)"  is 
corrected  to  read  "Last,  to  any  other 
indirect  holder(s)". 

16.  On  page  4256.  column  3.  §  25.2701- 
1(c)(3),  line  7.  the  language  "class  is 
proportional  to  the  class  of  the"  is 
corrected  to  read  "class  is  the  same 
class  as  (or  is  proportional  to  the  class 
of)  the". 

17.  On  page  4256.  column  3,  §  25.2701- 
1(c)(3),  line  9,  the  language  "identical  or 
proportional  to  the  rights  of  is 
corrected  to  read  "identical  (or 
proportional)  to  the  rights  or'. 

18.  On  page  4256.  column  3,  §  25.2701- 
1(c)(3),  line  18,  the  language  "the 
Internal  Revenue  Code  (e.q.,  section"  is 
corrected  to  read  "the  Internal  Revenue 
Code  (e.g..  section". 

19.  On  page  4256.  column  3,  §  25.2701- 
1(c)(4).  line  3.  the  language  "individual 
of  equity  interests  to  the"  is  corrected  to 
read  "individual  to  a  member  of  the 
individual's  family  of  equity  interests  to  , 
the". 
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§25.2701-3    (Corrected] 

20.  On  page  4259,  column  3,  §  25.2701- 
3(b)(1),  is  corrected  to  read  as  follows: 

•  *         *         •         * 

(b)  *  *  * 

(1)  Step  1 — Valuation  of  family-held 
interest — (i)  In  general.  Except  as 
provided  in  paragraph  (b)(l)(ii)  of  this 
section  determine  the  fair  market  value 
of  all  family-held  equity  interests  in  the 
entity  immediately  after  the  transfer. 
The  fair  market  value  is  determined  by 
assuming  that  the  interests  are  held  by 
one  individual,  using  a  consistent  set  of 
assumptions. 

(ii)  Special  rule  for  contributions  to 
capital.  In  the  case  of  a  contribution  to 
capital,  determine  the  fair  market  value 
of  the  contribution. 
***** 

21.  On  page  4259.  column  3,  §  25.2701- 

3(b)(2),  is  corrected  to  read  as  follows: 

•  *        •        *        « 

(b)  *  *  * 

(2)  Step  2— Subtract  the  value  of 
senior  equity  interests — (i)  In  general.  If 
the  amount  determined  in  Step  1  of 
paragraph  (b)(1)  of  this  section  is  not 
determined  under  the  special  rule  for 
contributions  to  cwpital,  from  that  value 
subtract  the  following  amounts: 

(A)  An  amount  equal  to  the  sum  of  the 
fair  market  value  of  all  family-held 
senior  equity  interests,  (other  than 
applicable  retained  interests  held  by  the 
transferor  or  applicable  family 
members)  and  the  fair  market  value  of 
any  family-held  equity  interests  of  the 
same  class  or  a  subordinate  class  to  the 
transferred  interests  held  by  persons 
other  than  the  transferor,  members  of 
the  transferor's  family,  and  applicable 
family  members  of  the  transferor.  The 
fair  market  value  of  an  interest  is  its  pro 
rata  share  of  the  fair  market  value  of  all 
family-held  senior  equity  interests  of  the 
same  class  (determined,  immediately 
after  the  transfer,  as  is  all  family-held 
senior  equity  interests  were  held  by  one 
individual);  and 

(B)  The  value  of  all  applicable 
retained  interests  held  by  the  transferor 
or  applicable  family  members  (other 
than  an  interest  received  as 
consideration  for  the  transfer) 
determined  under  §  25.2701-2.  taking 
into  account  the  adjustment  described  in 
paragraph  (b)(5)  of  this  section. 

(ii)  Special  rule  for  contributions  to 
capital.  If  the  value  determined  in  Step  1 
of  paragraph  (b)(1)  of  this  section  is 
determined  under  the  special  pjle  for 
contributions  to  capital,  subtract  the 
value  of  any  applicable  retained  interest 
received  in  exchange  for  the 
contribution  to  capital  determined  under 
§  25.2701-2. 


22.  On  page  4260,  column  1,  §  25.2701- 
3(b)(3).  lines  6  and  7,  the  language 
"transferred  interests  and  other  family- 
held  subordinate  equity  interests.  If  is 
corrected  to  read  "transferred  interests 
and  other  subordinate  equity  interests 
held  by  the  transferor,  applicable  family 
members,  and  members  of  the 
transferor's  family.  If. 

23.  On  page  4260,  column  1,  §  25.2701- 
3(b)(4)(ii)(A),  line  3  from  the  bottom  of 
that  paragraph,  the  language  "who  had 
no  other  interest  in  the  entity,"  is 
corrected  to  read  "who  had  no  interest 
in  the  entity  other  than  the  family-held 
interests  of  the  same  class.". 

24.  On  page  4260.  column  2,  §  25.2701- 
3(b)(4)(iv),  last  line  of  that  paragraph, 
the  language  "section  2701. '  is  corrected 
to  read  "section  2701  except  that,  in  the 
case  of  a  contribution  to  capital,  the 
Step  4  value  of  such  an  interest  is  zero.". 

25.  On  page  4260,  column  2,  §  25.2701- 
3(b)(5)(i),  Ime  6,  the  language  "family 
members  exceeds  the  family"  is 
corrected  to  read  "family  members 
(including  any  interest  received  as 
consideration  for  the  transfer)  exceeds 
the  family". 

26.  On  page  4260,  column  3.  §  25.2701- 
3(d),  Step  4  of  Example  1,  is  corrected  to 
read  as  follows: 
***** 

(d)  *  •  • 

Example  1.'  '   ' 

Step  4:  Because  no  consideration  was 
furnished  for  the  transfer,  the  adjustment 
under  Step  4  is  limited  to  the  amount  of  any 
appropriate  minority  or  similar  discount. 
Before  the  application  of  Step  4  the  amount  of 
A'sgift  isS520,0O0. 

«  •  •  *  • 

27.  On  page  4260,  column  3,  §  25.2701- 
3(d),  Step  2  of  Example  2,  hnes  2  and  3. 
the  language  "Step  7,  subtract  $500,000 
($400,000,  the  fair  market  value  of  500 
shares  of  As  preferred"  is  corrected  to 
read  ■'Step  1.  subtract  $500,000  ($400,000, 
the  value  of  500  shares  of  A's  preferred". 

28.  On  page  4261,  column  1,  §  25.2701- 
3(d),  Step  4  of  Example  2.  lines  1  and  2, 
the  language  "Step  4:  No  adjustment  is 
made  under  Step  4  for  the  same  reasons 
set  forth  in  Example  1.",  is  corrected  to 
read  "Step  4:  The  adjustment  under  Step 
4  is  the  same  as  in  Example  l'\ 

29.  On  page  4261,  column  1,  §  25.2701- 
3(d),  Step  3  of  Example  4.  line  1,  the 
language  "Step  3.  The  amount  allocated 
to  the"  is  corrected  to  read  "Step  3.  The 
amount  allocated  to  the  transferred.". 

30.  On  page  4261,  column  2,  §  25.2701- 
3(d),  Step  4  of  Example  4,  the  last  three 
lines  of  Step  4  are  corrected  to  read,  "is 
S83.333.  If  the  section  2701  value  of  the 
applicable  retained  interested  were 
$1(X}.000,  the  Step  4  adjustment  would 
ha\  e  been  a  $33,333  reduction  for 


consideration  received  ((250/750)  x 
$100,000).'. 

31,  On  page  4261,  column  2,  {  25.2701- 
3(d).  Step  3  of  Example  5.  line  1.  the 
language  "Step  3.  The  amount  allocated 
to  the"  is  corrected  to  read  "Step  3.  The 
amount  allocated  to  the  transferred". 

32,  On  page  4261.  column  2,  §  25.2701- 
3(d),  Step  4  of  Example  5.  the  last 
sentence  oi  Step  4  is  corrected  to  read 
"Thus,  the  amount  of  the  gift  is 
5666.667". 

§25.2702-!3     iCorrecteOi 

33.  On  page  4271,  column  3.  §  25.2702- 
5(c)(8)(ii)(C)(2)  [i]  and  (/;]  are  corrected 
and  [Hi]  is  removed,  to  read  as  follows: 
***** 

(c)  *  *  * 
(8)  •  •  • 
(ii)  •  •  • 
(C)  *  *  • 
(2)  •  •  • 

[i]  For  the  original  term  of  the  term 
holder's  interest;  and 

[ii]  At  the  rate  used  in  valuing  the 
retained  interest  at  the  time  of  the 
original  transfer. 

•  •  *  *  * 

34.  On  page  4272.  column  1,  S  25.2702- 
5(c)(8)(ii)(C)(5),  lines  9  through  12  from 
top  of  the  column,  the  language 
"conversion  date  over  the  amount 
(including  acquisition  costs)  reinvested 
in  the  new  residence  or  expended  for 
repairs  of  the  existing  residence,  and 
the"  is  corrected  to  read  "conversion 
date  over  the  fair  market  value  of  the 
assets  as  to  which  the  trust  continues  as 
a  qualified  personal  residence  trust,  and 
the". 


a4-' 


Co"»>cte<ll 


35.  On  page  4276.  column  2,  §  25.2704- 
2(b),  line  20,  the  language  "See 

S  25.2704-1  (e)(1)(B)  for  a  discussion"  is 
corrected  to  read  "See  S  25.2704- 

IfrlflURl  for  a  disriission", 

5  2i.2704-3     .CorrecteOi 

36.  On  page  4277.  column  1,  S  25.2704- 
3,  line  2  the  language  "occurring  after 
January  28, 1992  of  rights"  is  corrected 
to  read  "occurring  after  January  28, 1992. 
of  rights". 

37.  On  page  4277.  column  1,  §  25.2704- 
3.  line  5,  the  language  "after  January  28. 
1992  of  property"  is  corrected  to  read 

'after  January  28, 1992,  of  property  ". 

5  301  6M)itc)-i     :  Correcsed) 

38.  On  page  4277,  column  3,  after 

S  301. 6501  (c)-l (e)(3)  and  preceding  the 
signature  "Fred  T.  Goldberg,  Jr."  The 
following  language  should  have 
appeared: 
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PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par  14.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  US.C  7805. 

Par.  15.  The  table  of  OMB  Control 
Numbers  in  S  602.icn(c)  is  amended  by 
adding  the  following  citations  to  read  as 
follows: 

<-6C2  101     OMB  Co"*'o   -..^-De'S. 


(c)  •   •  • 


CFR  pat  or  section  wf>ere  Klentrfied  o5!^ 

and  descnbed  ,^„^  ^ 


25  2701-2 1545-t241 

25  2701-4 „ 1545-1241 

25  2702-6 1545-1273 

•  •  •  •  • 

301  6501<c)-1 1545-1241 


Udie  D   Croode. 

Federal  Register  Liaison  Officer,  Assistant 

Chief  Counsel  (Corporate/. 

(FR  Doc.  92-72'6  Filed  4-1-92:  8:45  ami 


DEPARTMENT  OF  DEFENSf: 
Department  of  the  Navy 

32  CFR  Part  706 

Certrftcations  and  Exemptions  Under 
ttie  International  Regulations  fc 

Preventing  Colnsions  a*  Sea    '9'2; 
Amendment 

AGENCv:  Department  of  the  Na\->'.  DOD. 
ACTIO*:  Final  rule. 

summary:  The  Department  of  the  Navy 
rs  amending  its  certifications  and 


exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  ANNAPOUS 
{SSN  760)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
functions  as  a  naval  submarine.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

fOA  f u«'THfe«  iH^OWMftTiON  CONTACT: 

Captam  R.R.  ROSSL  jAGC,  U.S.  Navy. 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General  Na\'y  Department. 
200  Stovall  Street,  Alexandria.  VA 
22332-2400.  Telephone  number  (703) 
325-9744. 

SUPPLEM€NTAnYiNFO«?MA'iON  Pursuant 
to  the  authority  gra;.;.  v.  .:.  .a-  L.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Na\^. 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  ANNAPOLIS  (SSN  760)  is  a  vessel 
of  the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Rule 
21(c),  pertaining  to  the  arc  of  visibiHty  of 
the  stemlight:  Annex  I.  section  2(a)(i), 
pertaining  to  the  height  of  the  masthead 
light:  Annex  1,  section  2(k),  pertaining  to 
the  height  and  relative  positions  of  the 
anchor  lights;  and  Annex  1,  section  3(b), 
pertaining  to  the  location  of  the 
sidelights.  Full  compliance  with  the 
above-mentioned  72  COLREGS 
provisions  would  interfere  with  the 
special  functions  and  purposes  of  the 
vessel.  The  Judge  Advocate  General  of 
the  Navy  has  also  certified  that  the 
aforementioned  lights  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 


Notice  is  also  provided  to  the  effect 
that  USS  ANNAPOLIS  (SSN  760)  is  a 
member  of  the  SSN-688  class  of  vessels 
for  which  c['rta;n  cvemptions,  pursuant 
to  72  COLREGS,  Rule  38,  have  been 
previously  authorized  by  the  Secretarv 
of  the  Navy.  The  exemptions  pertaining 
to  that  class,  found  in  the  existing  tables 
of  §  706.3.  are  equally  applicable  to  USS 
ANNAPOLIS  (SSN  7R0). 

Moreover,  it  has  been  clftpimined.  in 
accordance  with  32  CFR  parts  296  and 
"01.  that  publication  of  this  amenriment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perforT  i's  military  functions. 

List  of  Subjoc  ts  in  32  CFR  Part  "06 

Marine  safety,  Navigation  (water), 
and  Vessels. 

PART  706— I  AMENDED! 

Accordingly.  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authority;  33  US.C.  1605. 

§706.2    lAnrwoded] 

2.  Table  One  of  §  '06.2  is  amended  by 
adding  the  following  vessel: 


meters  of 

tetward 

masttwad 

Vessel 

Nurnber 

light  betow 

nwiimum 

requred 

hetght.  Sec 

2(a)fi).  Annex 

1 

USS  ANNAPOLIS 

SSN  760 

3.5 

f 

3.  Table  Three  of  §  706.2  is  amended 
by  adding  the  following  vessel: 


UMI 


Vessel 

Mastttead 

Number          *9*"  "'^  °* 
•^""^^         wsibMy  rule 

21(A) 

Side  (igWs 

arco< 
visitNMy  rute 

21(B) 

Stem  Hgms 

arc  of 
vtsiMityfute 

21(C) 

Sidebghts 
distance 

inboard  o' 

S!li3  SiOes 

m  meters 

Annex  1 

section  3(tDt 

Ste-p  ligr>is 
distance 

fo-ward  0' 
Sler"  K- 

meters  rule 
2iiCi 

Forward 

anchor 

iKjT'ts  rieigtn 

at>ove  ^HjH 

,r:  meters 

Anrtex  1 

section  2(k) 

Anchor 
ligMs 
relatiorv 
shipot 
aftligW. 

to 
forward 
hght  m 
nwtars 
Annei 1 
sec  2lK). 

USS  ANNAPOLIS—                  

SSN  760 

— 

205 

42 

6.2 

35 

1.7 

betow. 
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Ddlf'd.  February  28.  1992. 

Appro\pd; 
W.L  Schachte.  ]r.. 
Acting  JuJiic  Advocate  General. 
|FR  Dnc  92-7523  Filed  4-1-92:  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  81 
RIN  30e7-AB88 

List  Of  Jurisdictions  Eligible  for  th« 
Sale  of  Federal  Crime  Insurance 

AGENCY:  Federul  Insurance 
Administration,  FEMA. 

action:  Final  rule. 

summary:  This  rule  amends  the  list  of 
jurisdictions  eligible  under  the  Federal 
Crime  Insurance  ProRram  (FCIP). 
deleting  Delaware.  Rhode  Island, 
Tennessee,  and  the  Virgin  Islands  from 
eligibility.  These  amendments  are  based 
on  the  Federal  Insurance 
Administrator's  determination  that  the 
jurisdictions  included  on  the  list  ha\e  an 
unresolved  critical  crime  insurance 
market  unavailability  problem.  Citizens 
of  these  jurisdictions  will  not  be  able  to 
purchase  Federal  Crime  Insurance 
against  burglary  and  robbery  losses 
after  July  1, 1992. 

EFFECTIVE  DATE;  July  1,  1992 

FOR  FURTHER  INFORMATION  CONTACT: 

Kimber  A.  Wald.  Federal  Insur.ini  e 
Administration.  500  C  Street.  SVV 
Washington.  DC  20472,  (202)  646-3440 

SUPPLEMENTARY  INFORMATION:  On 

December  13.  1991,  the  Federal 
Emergency  Management  Agency 
(FEMA)  published  a  proposed  rule,  with 
request  for  commients,  to  amend  the  list 
of  proposed  jurisdictions  in  which  there 
is  an  unresolved  critical  crime  insurance 
market  unavailability  problem.  No 
written  or  other  comments  were 
received  during  the  60-day  comment 
period. 

These  amendments  are  based  on  the 

Federal  Insurance  Administrator's 
continuing  review  of  the  extent  that 
crime  insurance  is  not  available  in  the 
jurisdiction,  that  the  problem  is  critical, 
that  the  problem  has  not  been  resolved 
at  the  State  or  local  jurisdiction  level, 
and  that  the  unavailability  of  crime 
insurance  requires  the  operation  of  the 
Federal  Crime  Insurance  Program  m  that 
jurisdiction.  This  action  follows 
extensive  efforts  working  with  the 
Virgin  Islands  and  the  States  of 
Delaware,  Rhode  Island,  and  Tennessee. 


National  Environmental  Policy  Act 

This  rule  is  categoni  ai!y  excluded 
from  the  requirements  of  44  CFR  Part  10. 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291.  February  17. 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 

Paperwork  Reduction  .^rt 

This  ruie  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act. 

EO  12612.  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism. 

dated  October  26,  1987. 

EO  12778.  Civil  Justice  Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  EO  127-fl 

List  of  Subjects  in  44  CFR  Part  81 

Crime  insurance 
Accordingly,  44  CFR  p.^rt  81  is 
amended  as  follows: 

PART  81— (AMENDED) 

1.  The  authority  c.tdtion  for  part  81  is 
revised  to  read  as  fo.lows: 

Authority:  12  U.S.C.  1749bbb  ef  se*;.. 
Reorganizdtion  Plan  No  3  of  19"8,  3  CFR. 
1978  Comp  ,  p  329;  E.O  12127,  44  FR  19367.  3 
CFR.  1979  Comp..  p.  376. 

2.  Section  81.1(b)(1)  is  revised  to  read 

as  follows: 

§  81.1     States  eligible  for  the  sale  of  crime 
Insurance. 

[bill)  On  the  basis  of  the  information 
a\<iiidble,  the  Federal  Insurance 
Aiiministrator  has  determined  that  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
States  set  forth  in  this  paragraph  have 
an  unresolved  cntical  crime  insurance 
market  unavailability  problem  that 
requires  the  operation  of  the  Federal 
Crime  Insurance  Program  therein  as  of 
July  1, 1992. 

AUtiamB  Maryland 

California  New  \eney 

Connecticut  New  York 

Flonda  Pennsylvania 

Georgia  District  of  Columbia 

Illinoit  Puerto  Rico 

Kansas  ■" 

*           •  t           •           • 

CM.  "Bud"  Schauerte, 

Federal  Insurance  Administrator. 

|FR  Doc.  92-7351  Filed  4-1-92;  8;45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Pari  170 

jCGD92-CnS| 

IMO  Intact  Stability  Cntema  'or  La-ge 
Confatnershlps 

agency:  Coast  Guard.  DOT 
ACTION:  Alternative  intact  stability 

summary:  The  Coast  Guard  is  issuing 
this  notice  to  inform  the  maritime 
industry  that  stability  calculations 
based  on  the  intact  stabihty  criteria  in 
the  International  Maritime  Organization 
(IMOJ  Draft  Code  on  intact  Stability 
may  be  submitted  for  evaluation  and 
consideration  as  an  equivalent  for  the 
intact  stability  requirements  for 
containei^hips  greater  than  328  feet  (100 
meters]  in  length 

FOR  FURTHER  INFORMATION  CONTACT 

!  (  [)R  Karen  T.  Hays.  Office  of  Marine 
Salety,  Security  and  Environmental 
Protection  (G-MTH-3).  iX)om  1308.  U.S. 
Coast  Guard  Headquarters.  Washington. 
DC  2059S-0001,  phone  f202)  267-2988. 

SUPPLEMENTARY  INFORMATION:  All  CargO 

vessels  are  required  to  meet  the  intact 
stability  standards  of  46  CFR  part  170. 
subpart  E.  commonly  known  as  the  GM/ 
Weather  Criterion.  This  criterion  was 
developed  for  flush  decked, 
mechanically  powered  vessels  of 
ordinary  proportions  and  form  which 
cairied  cargo  below  the  main  deck.  It 
was  developed  in  the  1940'8  based  on 
experience  from  the  Liberty  and  Victory 
ships,  and  became  a  requirement  for 
U.S.  cargo  vessels  in  1952.  Since  that 
time,  cargo  ships  have  grown  in  size  far 
beyond  that  common  in  the  1940'8,  In. 
addition,  new  concepts  of  cargo 
handling  such  as  the  use  of  containers 
have  significandy  changed  the  design  of 
modem  cargo  vessels. 

Comparison  of  the  typical  modem 
containerships  to  1940  era  cargo  ships 
points  out  critical  differences.  The  way 
cargo  is  carried  and  its  weight 
distribution  is  an  important  difference 
because  it  affects  vessel  stability.  The 
cargo  ship  of  the  19408  carried  its  cargo 
within  the  confines  of  the  hull.  Modem 
containerships  carry  much  of  their  cargo 
in  containers  stacked  high  above  the 
deck.  This  not  only  raises  the  center  of 
gravity  (KG)  but  increases  the  wind 
profile  of  the  vessel.  In  addition,  modem 
containerships  have  much  higher 
freeboard,  fuller  flair,  nnvJ  f  -f  r  block 
coefficienffi  thrin  'hf     •^  k  '  >    '■hips  used 
to  derive  ihc  ( Al   «V<  .irn  :  (  -.tenon. 
Navigation  end  Vessel  inspection 
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Circular  17-^2  points  out    [ejxtension  of 
this  formula  to  vessels  other  than  1940 
era  (e.g.  Liberty  ships.  Victory  ships. 
etc.)  conventional  cargo  vessels  or 
vessels  of  similar  size  and  shape  has 
'leen  largely  judgemental  and  has  not 
yet  been  fully  proven."  Subsequent 
evaluation  has  shown  that  the  GM/ 
Weather  Criterion  is  sometimes  overly 
consei-vative  when  applied  to  large 
containerships  with  high  freeboard 
because  they  are  severely  penalized  for 
their  high  wind  profiles. 

Internationally,  great  progress  has 
been  md dp   n  the  development  of  intact 
stabihry  cntena  intended  •ioertfl'-.nlly 
for  large  modrr"  (:'Jr■.^^;np-^^,^»^  Tnis 
hris  ied  !9  'he  'nt/.s  ^n  '■:  h  r./.v  r:"act 

■"  328  fee'  IIOO  n-.p-s-rs;  ;r:    .Tg-n   in 
LVtO  Sub-Committee  on  SidtJiiity 
i  [jxid  Lines  and  on  Fishing  Vessels 
•;.    >LF   P  u"^r  SLF  36/3  Draft  Code 
I'Mnct  S*  lb..",   as  revised  by  the 


"^h--.  n-'w  intact 
1  .'.r  ci  m  Section 
1    r»n  Intact 
1 .  r** '  !  1 K  I  of 
is  developed 


on  I'Mnct 

annex  to  S'.F    r    .' 

stabihty  cr   t-r.   r. 

4.9  of  the  I.\tO  Dri 

Stability  IS  pro. . -if 

'his  notice.  This  ^r 

f'j.T!  and  includes  the  German  "form 

f  ictcr"  corrections  to  IMO  Resolution 

.\  167  (ESIV).  These  corrections  account 

for  following  waves,  modem  hull  forms, 

and  radius  of  gyration  effects  that 

become  significant  for  larger  ships  with 

higher  flare  in  a  seaway.  These  form 

factor  corrections  are  theoretically 


sound  and  were  developed  o\ 
experimental  determination  of  critical 
KC's  for  capsizing  through  model 
testing. 

Research  has  been  performed  to 
determine  the  effect  that  these  form 
factor  corrections  would  have  on 
required  intact  stability  for  different 
classes  of  containerships  as  compared 
to  the  CM/ Weather  Criterion.  Some 
classes  of  vessels  will  require  slightly 
more  stability  as  compared  to  the  GM/ 
Weather  Criterion  but  most  will  have  a 
reduced  stability  requirement.  The 
research  demonstrates  that  the  form 
factor  criterion  will  maintain  an 
appropriate  minimum  metacentric  height 
(GM),  which  will  provide  an  equivalent 
level  of  safety  for  large  containerships 
to  that  originally  intended  when  the 
GM/Weather  Criterion  was  developed 
for  conventional  ships.  Depending  upon 
the  individual  vessel  and  loading 
condition,  additional  cargo  capacity 
may  be  possible  with  the  application  of 
Section  4.9  of  the  IMO  Draft  Code  on 
Intact  Stability  as  opposed  to  the  GM/ 
Weather  Criterion. 

The  German  form  factor  corrections 
have  received  a  high  level  of 
endorsement  at  IMO,  including  that  of 
the  U.S.  The  Coast  Guard  fully 
anticipates  that  the  IMO  Draft  Code  on 
Intact  Stability,  including  Section  4.9  for 
containerships  over  328  feet  (100  meters) 
in  length,  will  be  adopted  at  the  next 
session  of  the  IMO  Assembly. 


The  Const  Guard  anticipates 


propop 


-ig  H  ri;ie 


which  would  adi. 


Section  4,9  of  the  IMO  Draft  Cod*  uf 
Intact  Stability  info  US  regulations  ds 
an  equivalent  to  the  GM/\Veather 
Criterion  for  containerships  Rrp;i!<''  than 
328  feet  (IQO  meters)  in  length,  in  itse 
meantime,  vessel  owners  r:',i\  sjliniil 
Stability  information  and  loading 
restrictions  surh  as  a  maximum  KG  or 
minimum  GM  cirves  that  have  been 
based  on  the  mt.ict  stability 
requirements  of  section  49  of  the  IMO 
Draft  Code  of  Intact  Stability  for 
containerships  greater  than  328  ft«  i  ( 'n'O 
meters)  in  length.  These  calculations 
will  be  reviewed  by  the  Commandant  or 
the  Commanding  OfTicer.  Marine  S^fi  »\ 
Center  pursuant  to  the  equivalence 
provisions  of  46  CFR  170.010  If 
appriived,  the  cai(;uiati'>ns  wdl  he 
accepted  as  eq'ji\-dtent  !n  the 
calculations  reqiiirt.'d  by  the  GM; 
Weather  Criterion  m  46  CFR  part  KO, 
subpart  F>.  This  action  wni  allow 
industry  and  the  Cnast  GiuiTi\  to  g;Mn 
valuable  experience  in  the  ariph.  .>Un 
this  criterion 

■\uthorif\-  i(  V  S  C.  3306.  3703. 

Dated:  March  24.  X'^Z 

R.C.  North. 

Cfiptum.  U.S  C>i.s-'  (;  /■;.'rt.  Of  paly  Chief. 
Office  ofMarne  Sc 

f\nvironmff:tii''  Pi 


of 


>(''y.  Security  and 

•'et'.ion. 
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AFT'';: ',:. :  X  I 
Excerpt  from  Draft  IMO  Cocie  of  Intact  Stability 
4.9   Containerships  greater  than  100  m 
''  ■  ' .  i   Application 

These  requirements  apply  to  containerships  greater  than  100 
m  as  defined  in  1.3.12*.   They  may  also  be  applied  to  other  cargo 
'  •:^'  "^  "^*''  considerable  flare  or  large  waterplane  areas.   The 
-•.dramistration  may  apply  the  following  criteria  instead  of  thos^ 
in  paragraphs  3.1.2.1  to  3.1.2.6. 

'.  '' .  1   Intact  Stability 

The  area  under  the  righting  lever  curve  ( GZ  curve)  should 
not  be  less  than  0.009/C  metre-radians  up  to  0=30^  angle  of  heel 
and  not  les9  ^h.n  0.016./C  metre-radians  up  to  0=40^  or  the  angle' 
of ^ flooding  Oj  (as  defined  in  3.1.2>  if  this  angle  is  less  than 

Additionally,  the  area  under  the  righting  lever  curve  ( GZ 
curve)  between  the  angles  of  heel  of  30'  and  40'  or  between  30< 

Tnr.^^.U  ''^   ^^"-^   ^""^^^   ^^  ^^^^  ^^^^  ^0°'  should  not  be  less  than 
0.006/C  metre-radians. 

The  righting  lever  GZ  should  not  oe  less  than  0.033/C.n  at  an 
angle  of  heel  equal  or  greater  than  30'. 

The  maximum  righting  lever  CZ   should  be  at  least  0.042/C  m. 

The  total  area  under  the  righting  lever  curve  ( GZ  curve)  up 
to  the  angle  of  flooding  0  should  not  be  less  than  0.029/C 
metre-radians. 

ir.    *:he   above  criteria  the  form  factor  C  should  be  calculated 
using  trie  formula  and  figure  4.9-1: 


C  = 


dD' 


B 


m 


KG 


X 


c, 


1.  -.  :.'      Container   s-hip  means  e   ship  which   is  used  p-rimarily 

for    t.^u    transport  of  marine  containers. 
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d  =  nean  draiaght  in  m; 


2b  -  B, 


h  • 


^^h, 


as  defined  in  t 


B 


D 


D 

S 


r 


=  moulded  depth  of  the  ship  in  m; 
=  moulded  breadth  of  the  ship  in  m; 

=  height  of  the  centre  of  gravity  in  m  above  the 
to  be  taken  as  less  than  d; 

=  Dlock  coefficient; 

=  waterplane  coefficient. 


K  8  O 


D    i 


I         Figure  ^.9-1 

4  q  ^   --^P  use  of  electronic  loading  and  stability  coTp'^^tcib 
encc^r3g.J  in  determining  th^  sh:^.p'6  trim  and  stability  cur.r 
.t  operational  conditions. 


c r s  IS 
ing 


diffe 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admintstratton 

50  CFR  Part  663 

i  Docket  No.  920380-20801 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  \atior.al  Mur;:H  FishL-nes 
SerMfp  (NMFS).  NOAA,  Commerce. 

ACTION:  Emergency  interim  rule:  request 
for  comments. 

summary:  The  SocretHry  of  Commerce 
(Secrt'!ii.-y)  issues  this  emergency 
interim  rule  to  delay  the  opening  of  rhp 
"regular"  nontrawl  sablt^fish  fishcr>  of 
the  Pacific  coast  aroundfish  fi.shery  from 
April  1.  1992.  to  May  12,  1992  This 
action  is  intended  to  preserve  traditional 
fishing  opportunities  for  many  smaller 
West  Coast  nontrawl  vessels  by 
preventing  preemption  and  premature 
achievement  of  the  nontrawl  harvest 
guideline  by  intensive  early-season 
fishing  by  large  nontrawl  vessels  prior 
to  the  opening  of  the  Gulf  of  Alaska 
sablefish  fishery.  This  delayed  season 
opening  is  necessary:  (1)  To  minimize 
the  safety  risks  that  would  arise 
otherwise  for  operators  of  small  vessels 
who  may  fee!  compelled  to  fish  in 
turbylenf  spring  weather  to  assure 
fhemselves  a  portion  of  the  annual 
harvest  guideline;  and  (2]  to  distribute 
the  fishing  effort  over  time  to  allow 
effective  monitoring  of  the  coastw-ide 
catch. 

DATES:  Effective  dates:  The  emergency 

interim  rule  is  effective  from  0001  hou.'-s 
local  tim.e  March  2:".  1992,  to  2400  hours 
local  time  July  1,  1992, 

Comment  date:  Comments  may  be 
submitted  on  or  before  April  17, 1992. 

ADDRESSES:  Comments  on  the 
emergency  interim  rule  should  be  sent  to 
N!r.  Holland  A,  Schmitten.  Director, 
Northwest  Region.  National  .Vlanne 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN  C15700.  Seattle,  W  A  98115- 
0070:  or  N!r  E,  Charles  FLillertun, 
Director.  Southwest  Region.  National 
Marine  Fisheries  Service,  501  W.  Occdii 
Blvd.,  suite  4200,  Long  Beach,  €.,\  90802- 
4213. 

Documentation  supporting  this 
emergency  action,  including  the 
Environmental  Assessment  (EA),  is 
available  at  the  Northwest  Regional 
Office.  NKfFS,  at  the  address  above-. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Robinson  at  2O6-52S-6140, 
Rodney  R  Mclnnis  at  310-980-4038.  or 
the  Pacific  Fishery  Management  Council 
at  503-326-6352. 


SUPPLEMENTAtrv  rNFORHATKJB:  The 

Pacific  Fishery  Managemen!  t  ,<  ;;ncii 
(Council)  rr.akes  recommeriJ.i'.Dns  to 
the  Secretary  far  the  man.!t4enu-.nt  of 
fisheries  under  the  Pdcifir  Coast 
Groundfish  Fishery  Vrt'-;,iorment  Plan 
(FMP).  This  action  is  bi-]r.'i  taken  under 
procedures  for  addressing 
socioeconomic  issues  set  iort.".  a;  section 
III.B.(c)  of  the  appendix  to  50  CFR  part 
663,  and  under  the  eTP-gency 
rulemaking  prov: su.it-: •-  cf  section  305(g) 
of  the  Magnuson  Fi.sht-ry  Conservation 
and  Management  Act  iMagnuson  Act). 
The  Council  followed  those  procedures 
in  recommending  the  NMFS,  in 
November  1991,  a  change  in  the  opening 
date  for  the  nontrawl  gear  fishery  for 
sablefish.  An  analysis  of  the  biological, 
social,  and  economic  impacts  of  the 
proposed  opening  of  the  nontrawl 
sablefish  fishery  is  contained  in  the  EA 
that  is  avdilable  from  N'MFS  (see 
ADDRESSES) 

Background 

Sablefish  constitutes  one  of  the  most 
valuable  components  of  the  groundfish 
fisheries  off  the  coast  of  Washington. 
Oregon,  and"  California  (the  West 
Coast),  and  Alaska.  Although  taken  in 
both  travA  and  nontrawl  fisheries, 
sablefish  is  the  principal  species 
harvested  by  the  nontrawl  fleet  off  the 
West  Coast,  Nontrawl  fishing  effort  in 
the  West  Coast  sablefish  fishery  has 
increased  dramatically  during  recent 
years,  resulting  in  shorter  seasons, 
Contnbuting  to  this  effort  increase, 
especially  early  in  the  year,  has  been 
participation  by  large  nontrawl  vessels 
that  traditionally  have  fished  off  Alaska, 
Delayed  openings  of  the  Alaska 
nontrawl  sablefish  fishery  have  created 
a  3-4  month  "window"  where  operators 
of  nontrawl  fishing  vessels  can  fish  in 
the  West  Coast  .sablefish  fishery  prior  to 
leaving  for  .Alaska  The  resuft  has  been 
rapid  achievement  of  the  West  Coast 
sablefish  harvest  gMideline  and 
preen-iption  of  fishing  opportunities  for 
many  smaller,  !ii<  al  vesst-i.s  that  fish 
only  the  West  Coast  fishery   Tht-s(» 
vessel  operators  have  traditionnily 
relied  on  a  longer  season  that  has  given 
them  the  ability  to  focus  fishina  effort 
d'j;ing  periods  of  better  weather  Nciu 
competition  for  the  avaiiaWe  hri.'-\psT 
forces  smaller  vessel  operators  tc  'dkp 
greater  risks  fishing  in  severe  w  r:'e' 
and  early  spring  weather 

In  lanuary  I<)»1,  NMFSapprtApd  and 
implemented  the  Council's 
recommendUition  to  change  the  dpe-ic  g 
date  of  the  West  Coast  nontrawl 
"regular"  sablefish  season  from  )Hr;i.,<'\ 
1  to  April  1.  concurrent  with  the 
expected  April  1  opening  of  all  of  f.^e 
major  Gtslf  of  A!<4ska  no«trawl  sablefish 


regulatory  areas.  However,  the  Councils 
intended  relief  for  t^e  smaller 
operations  was  not  reolired  because  the 
Alaska  season  subsequently  were 
changed  t<r  begin  on  May  1.5.  Because 
the  West  Coast  nontrawl  sablefish 
fishery  opened  a  month  and  a  half 
before  Alaska  in  1991.  early  and  intense 
effort  in  the  West  Coast  fishery  was 
especiaHy  severe.  The  entire  West  Coast 
nontrav\    ■=  >'  V^'sh  quota  was  taken  by 
July  1.  li'-^l  T  Se  quota  was  taken  so  fast 
that  H  coafd  not  be  nwjnrtored  and 
closed  in  adequate  time  to  reserve  some 
quota  for  small  trip  limits  after  the 
"regular"  fishery.  Consequently,  all 
landings  of  sablefish  were  prohibited 
from  the  close  of  the  "regular"  season 
until  September  27. 1991.  when  a  300- 
pound  tnp  limit  was  established  by  an 
emergency  rule  (56  FR  50063.  October  3. 
1991).  This  caused  severe  financial 
hardship  for  many  nontrawl  vessel 
operators  who  depend  on  small  landings 
of  sablefish  as  a  steady  source  of 
revenue  throughout  the  year. 

To  resolve  this  problem  for  the  1992 
and  subsequent  fishing  seasons,  the 
Council  recommended  a  regulatory 
amendment  under  the  framework 
provisions  of  the  FMP  that  would 
permanently  change  the  starti.ng  date  for 
the  "regular"  season  from  April  1  until  3 
days  before  the  earliest  opening  of  the 
Gulf  of  Alaska  nontrawl  sablefish 
fisheries.  Currently  all  major  regulatory 
areas  of  the  Gulf  of  Alaska  open 
concurrently.  The  Council's 
recommendation  is  intended  to 
distribute  effort  more  evenly  between 
the  two  areas  and  to  counteract  the 
recent  trend  towards  increased  effort  in 
the  West  Coast  area  early  in  the  year. 

Restrictive  trip  landing  and  frequency 
limits  have  been  in  effect  before  the 
1992  "regular"  season  to  allow 
fishermen  to  retain  sablefish  bycatch  m 
non-sablefish  fisheries,  and  to  allow  for 
very  small  directed  sablefish  nontrawl 
fisheries,  mainly  off  California  During 
the  "regular"  season,  trip  landing  or 
frequency  limits  will  not  generally  be 
imposed  except  as  necessary  to  restrict 
the  harvest  of  undersized  (juvenile) 
sablefish. 

Many  salmon  trollers,  faced  with 
forecasts  of  \  ery  low  salmon  abundance 
and  the  prospect  of  litde  or  no  fishing 
opportunity  in  1992.  have  purchased 
longline  ceic  Some  ha\'e  alrew  i\  s!,^rt«>d 
fishing  for  SHi>!pf:sh.  butnnanv  r*;=  ■>    ire 
expected  tn  r'-,!<"-  'he  f  s.Kt  -v  v>  --i*-;  f-ip 
regular  season  op»;ii.s  The  efitc;  hri,s 
been  to  increase  dramaticaily  the 
"••  petition  lindf^'  the  trip>kaiMbngllni<^9 
{■f-mitiet!  bef<ire  the  te^jiisr''  season 
'!".'.  'i)  he'gtiten  f'le  »n\:r'\  u'tU'riv,  t.rie 
lt'<,,.'  lO'-'civne  fie*"  ^Nciii*  ft.t'  ;,'-r.sf>^.i,!4 
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for  an  extremely  short  regular  season. 
NMFS  anticipates  that,  if  the  "regular" 
season  opens  on  April  1.  as  scheduled, 
both  the  local  longline  fleet  and  the 
displaced  salmon  fishermen  will  feel 
compelled  to  harvest  early,  taking 
unnecessary  risks  by  harvesting  in  bad 
weather.  Salmon  troll  vessels,  which 
have  been  hastily  converted  to  fish 
longline  gear  and  are  operated  by 
fishermen  with  limited  longline 
experience,  are  at  even  greater  risk  than 
the  established  longline  fleet  in  an  early- 
season  derby  fishery. 

The  Council's  recommendations 
cannot  be  implemented  through  normal 
notice-and-comment  rulemaking  in  time 
to  prevent  the  "regular"  fishery  from 
opening  on  April  1, 1992.  Because  it  must 
be  delayed.  NMFS  is  implementing  the 
delay  through  issuance  ofthis  interim 
final  rule  under  the  emergency 
provisions  of  Section  305(c)  of  the 
Magnuson  Act.  NMFS  intends  to  follow 
normal  notice-and-comment  procedures 
in  making  the  delay  permanent. 

By  delaying  the  "regular"  season 
opening  date  from  April  1  until  May  12, 
1992,  NMFS  expects  that  some 
fishermen  will  shift  to  alternative 
fisheries  while  the  remaining  fishermen 
will  experience  better  weather  and  safer 
fishing  conditions. 

Dpscnption  of  the  Action 

The  West  Coast  nontrawl  "regular" 
season  for  sablefish  will  open  on  May 
12, 1992,  at  0001  hours  PDT.  Until  the 
opening  of  the  regular  season,  the  daily 
trip  limits  on  landings  of  nontrawl- 
caught  sablefish  will  be  specified  by  the 
NNFS  Northwest  Regional  Director 
under  the  authority  of  the  routine 
management  process  of  the  FMP. 

The  Council's  recommendation 
includes  a  closure  72  hours  before  the 
regular  season  opening  to  ensure  that 
vessels  capable  of  making  extended 
fishing  trips  did  not  start  fishing  in 
advance  of  the  opening.  The  72-hour 
closure  will  be  implemented  by  notice- 
and-comment  rulemaking,  but  is  of  such 
extraordinary  urgency  as  would  warrant 
emergency  rulemaking. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  necessary  to  respond  to  an 
emergency  situation  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law.  He  also  has  determined 
that  opei.ing  the  West  Coast  nontrawl 
sablefish  fishery  on  April  1  would:  (1) 
Result  in  unnecessary  risks  to  fishing 
vessel  operators;  (2)  reduce  the  ability  of 
managers  to  monitor  the  fishery  and 
make  timely  adjustments  to  close  the 


"regular  "  season  to  preserve  a  portion  of 
the  nontrawl  sablefish  harvest  guideline 
for  small  trip  limits  after  the  "regular" 
seasons;  and  (3)  severely  disrupt  the 
social  and  economic  lives  of  the 
traditional  small  vessel  operators.  As 
explained  above,  the  urgency  of  this 
action  is  compounded  greatly  by  the 
unexpected  reductions  in  salmon 
abundance. 

The  Council  and  NMFS  prepared  an 
EA  for  this  action.  The  Assistant 
Administrator  concluded  from  that 
document  that  there  will  be  no 
significant  impacts  on  the  human 
environment.  A  copy  of  that  EA  is 
available  to  the  public  (see  ADDRESSES). 
The  Assistant  Administrator  also  has 
determined  that  the  reasons  justifying 
promulgation  of  this  rule  on  an 
emergency  basis  make  it  impracticable 
and  contrary  to  the  public  interest  to 
provide  notice  and  opportunity  for 
comment  prior  to  the  effective  date,  or 
to  delay  for  30  days  the  effective  date  of 
this  emergency  regulation,  under  the 
provisions  of  553  (b)  and  (d)  of  the 
Administrative  Procedure  Act.  This  rule 
needs  to  be  in  place  on  April  1, 1992. 
NMFS  issued  a  Biological  Opinion 
under  the  Endangered  Species  Act  on 
August  10, 1990,  pertaining  to 
Amendment  4  of  the  FMP.  It  concluded 
that  implementation  of  the  FMP 
(including  Amendment  4)  would  not 
jeopardize  the  continued  existence  of 
any  of  the  species  considered.  This 
proposed  rule  will  not  have  impacts  that 
differ  from  those  discussed  in  the 
Biological  Opinion,  and  NMFS  has 
concluded  that  further  consultations  are 
not  necessary. 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  (EO)  12291  as  provided 
in  section  8(a)(1)  of  that  Order.  This  rule 
is  being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget 
(OMB)  with  an  explanation  of  why  it  is 
not  possible  to  follow  the  regular 
procedures  of  that  Order. 

The  Council  has  requested  that  the 
States  of  Washington,  Oregon,  and 
California  concur  with  its  finding  that 
the  proposed  action  is  consistent  with 
the  States'  approved  coastal  zone 
management  programs. 

This  rule  does  not  contain  a 
collection-of-information  requirement 
under  the  Paperwork  Reduction  Act. 

This  rule  is  exempt  from  the 
Regulatory  Flexibility  Act  because  the 
rule  is  issued  without  opportunity  for 
prior  public  comment. 

This  emergency  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  EO  12612. 


List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure,  Fisheries.  Fishing,  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  27. 1992. 
Michael  F.  Tillman. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Senice. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  663  is  amended 
effective  0001  hours  iocal  time,  March 
27. 1992,  to  2400  hours  local  time,  July  1. 
1P92.  as  follows: 

PART  663— PACIFIC  COAST 
GROUNDFISH  FISHERY 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows; 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  663.23.  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  663.23    Catch  restrlctions- 

•  •         •         *         • 

(b)  •  •   • 

(2)  Nontrawl  sablefish.  (i)  The  regular 
season  for  the  nontrawl  sablefish  fishery 
will  begin  at  0001  hours  on  May  12, 1992. 

(ii)  Prior  to  the  beginning  of  the 
regular  season,  trip  landing  or  frequency 
limits  will  be  imposed  under  paragraph 
(c)  of  this  section  to  allow  for  bycatch  of 
sablefish  in  other  fisheries,  and  to  allow 
very  small  directed  fisheries  with 
nontrawl  gear.  Trip  landing  and 
frequency  limits  may  be  reimposed  later 
in  the  year  under  paragraph  (c)  of  this 
section.  Trip  limits  to  protect  juvenile 
sablefish  also  may  be  imposed,  at  any 
time  of  year,  under  paragraph  (c)  of  this 
section. 

•  •        •        •        • 

[FR  Doc  92-7552  Filed  3-27-92;  5:11  pm) 
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50  CFR  Part  672 
IDocket  No.  920381-20811 
Groundfish  of  the  Gull  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Emergency  interim  rule. 

SUMMARY:  The  Secretary  of  Commerce 

(Secretary)  has  determined  that  an 
emergency  exists  in  the  pollock  fishery 
in  the  Gulf  of  .'Maska  (GOA).  Recent 
circumstances  associated  with  the 
March  4.  1992.  decision  to  approve 
Amendment  23  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (F'NfP)  necessitate  this 
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action.  Although  the  Secretary 
anticipates  that  regulations 
implementing  Amendment  23  will  be 
effective  m  mid-Apnl.  sufficient  fishing 
opportunities  will  be  available  to 
factory  trawler  vessels  prior  to  that  time 
to  re-create  the  fishery  conservation  and 
management  problems  that  Amendment 
23  was  intended  to  resolve.  A  temporary 
shift  in  fishing  effort  by  factory  trawlers 
from  the  Bering  Sea  and  Aleutian 
Islands  (BSAl)  area  to  relatively  small 
pollock  quotas  in  the  GOA  is  expected, 
which  would  result  in  difficult-to- 
manage  pulse  fishing,  contentious 
competition,  and  unanticipated 
reallocation  between  industry  sectors. 
By  emergency  regulation,  the  Secretary 
is  delaying  the  second  quarter  directed 
pollock  fishery  in  the  Western/Central 
Regulatory  Area  (W/C  Regulatory  Area) 
of  the  GOA.  Emergency  action  is 
necessary  to  protect  GOA  fishing 
interests  economically  dependent  on 
pollock.  This  action  is  intended  to 
further  the  goals  and  objectives 
contained  in  the  FMP. 
EFFECTIVE  DATES:  Effective  March  30, 
1992,  through  midnight,  Alaska  local 
•in^.p  Mriy  31,  1992. 

ADDRESSES:  Copies  of  the 
Environmental  Assessment  (EA) 
prepared  for  this  action  may  be 
obtained  from  Ronald  J.  Berg,  Chief, 
Fisheries  Management  Division.  Alaska 
Region,  National  Marine  Fisheries 
Service,  P.O.  Box  21668,  Juneau,  AK 
99802.  Comments  should  be  sent  to  the 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  E.  Baglin  (Fisheries 
Management  Division,  NMFS).  (907) 
586-7:-:8 

SUPPLEMENTARY  INFORMATION:  The 

domestic  and  foreign  groundfish 
fisheries  in  the  exclusive  economic  zone 
(EEZ)  of  the  GOA  are  managed  by  the 
Secretary  under  the  FMP.  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  and  is 
implemented  by  regulations  governing 
the  foreign  fishery  at  50  CFR  part  611 
and  by  regulations  governing  the  U.S. 
fishery  at  50  CFR  part  672.  Additional 
regulations  applicable  to  the  U.S.  fishery 
are  codified  at  50  CFR  part  620. 

At  times,  amendments  to  the  FMP  and 
its  implementing  regulations  are 
necessary  to  respond  to  fishery 
conservation  and  management  problems 
that  cannot  be  addressed  within  the 
time  frame  of  the  normal  procedures 
provided  for  by  the  Magnuson  Act. 
Section  305(c)  of  the  Magnuson  Act,  16 
use.  1855(c),  authorizes  the  Secretary 
to  implement  emergency  rules  necessary 


to  address  these  emergencies.  These 
emergency  rules  may  remain  in  effect 
for  not  more  than  90  days  after 
publication  in  tht>  Federal  Register,  with 
a  possible  90-day  extension. 

Recent  circumstances  associated  with 
the  decision  to  approve  Amendment  23 
to  the  FMP  render  this  action  necessary 
to  prevent  the  problems  that 
Amendment  23  was  intended  to  prevent. 
Sufficient  time  will  be  available 
between  March  30  and  the  date  that 
regulations  implementing  Amendment 
23  will  be  effective  for  the  factory 
trawler  fleet  to  move  from  the  BSAI  area 
info  the  GOA  to  harvest  pollock,  thereby 
reintroducing  the  very  fishery 
conservation  and  management  problems 
that  Amendment  23  was  intended  to 
resolve. 

Under  current  regulations,  the 
directed  fishery  for  the  second  quarterly 
allowance  of  the  pollock  total  allowable 
catch  (TAC)  provided  by 
§  672.20{a)(2)(iv)  is  scheduled  to  open  in 
the  W/C  Regulatory  Area  of  the  GOA 
on  March  30. 1992,  the  first  day  of  the 
second  quarterly  reporting  period 
defined  at  §  672.2.  Large  numbers  of 
factory  trawler  vessels  from  the  BSAI 
area  are,  from  past  experience,  expected 
to  enter  the  GOA  pollock  fishery  if  the 
second  quarter  begins  as  scheduled. 

When  pollock  fishing  in  the  BSAI  for 
the  first  TAC  allowance  provided  by 
§  675.20{a)(2)(ii)  is  closed,  the  operators 
of  factory  trawlers  will  have  few  other 
fishing  opportunities  until  the  start  of 
the  BSAI  "B"  season  on  June  1, 1992.  If 
they  shift  to  the  GOA  as  expected  to 
take  advantage  of  the  second  quarterly 
allowance  of  the  pollock  TAC,  the 
quarterly  allowance  in  each  statistical 
area  will  be  exceeded  in  a  very  short 
time.  This  could  have  an  adverse  effect 
on  the  GOA  catcher  vessels  and  shore 
plants  that  are  dependent  on  these 
catcher  vessels.  In  addition,  harvests  in 
excess  of  the  quarterly  allowance  could 
reduce  amounts  of  food  available  for 
Steller  sea  lions  and  possibly  limit  their 
feeding  efficiency,  thereby  impairing  the 
objectives  of  Amendment  25  to  the  FMP. 

Amounts  of  pollock  in  the  GOA  are 
relatively  small  compared  to  the  BSAI. 
The  pollock  TAC  for  the  W/C 
Regulatory  Area  is  84,000  metric  tons 
(mt)  for  1992,  compared  to  the  combined 
initial  pollock  TAC  in  the  BSAI  of 
1,149,710  mt.  Regulations  at 
§  672.20(a)(2)(iv)  require  the  pollock 
TAC  for  the  W/C  Regulatory  Area  to  be 
divided  equally  into  four  quarterly 
allowances,  which  are  substantially 
identical  to  a  calendar  quarter.  Further, 
regulations  at  §  672.20{a)(2)(iv)  require 
the  pollock  quarterly  allowance  be 
divided  among  statistical  areas  61,  62, 
and  63.  These  apportionments  are 


proportional  to  the  distribution  of 
exploitable  biomass  as  determined  by 
the  most  recent  NMFS  biomass  surveys. 
For  the  1992  fishing  year,  these 
respective  proportions  are  19,320  mt, 
18.480  mt,  and  46,200  mt  (23,  22,  and  55 
percent  respectively).  This  yields 
quarterly  allowances  of  4,830  mt,  4,620 
mt,  and  11,550  mt  in  statistical  areas  61, 
62,  and  63,  respectively. 

Factory  trawlers  from  the  BSAI  area 
typically  have  harvesting  and 
processing  capacities  that  greatly 
exceed  those  of  the  smaller  trawl 
catcher  vessels  that  harvest  pollock  for 
delivery  to  shoreside  processing 
facilities.  For  example,  based  on  weekly 
production  reports,  the  factory  trawler 
fieet  typically  harvests  upwards  of 
50,000  mt  a  week  when  fishing  for 
pollock  in  the  BSAI.  In  contrast,  the 
GOA  trawl  catcher  vessel  fleet  typically 
harvests  about  6,000  mt  a  week,  based 
on  weekly  production  reports.  As  a 
result,  the  factory  trawler  fleet  can 
preempt  the  trawl  catcher  vessels  for  the 
second  quarterly  quota  of  pollock. 

Preemption  of  the  GOA  pollock 
resource  occurred  during  the  1989 
fishery  when  BSAI  factory  trawlers 
moved  into  the  GOA  and  harvested 
about  55  percent  of  the  total  harvest  of 
72,383  mt.  Also,  during  1991,  the  actual 
harvests  in  the  third  quarter  in  the 
Western  subarea  of  the  GOA  exceeded 
the  maximum  limit  available  for  the 
third  quarter  by  about  38  percent  (7.092 
mt)  when  fishing  vessels  from  the  BSAI 
unexpectedly  entered  the  Western 
subarea.  This  unanticipated  fishing 
effort  resulted  in  very  high  pollock  catch 
rates  before  NMFS  could  close  the 
directed  pollock  fishery. 

As  a  result  of  this  emergency  rule, 
factory  trawlers  are  expected  to  remain 
in  the  BSAI  to  harvest  the  large  amount 
of  pollock  available  there  on  June  1, 
rather  than  shift  to  the  GOA  where  the 
amount  of  the  pollock  harvest  will  be 
relatively  small. 

This  emergency  interim  rule 
implements  a  modification  of  an  action 
recommended  by  the  Council  at  its 
January  1992  meeting.  Specifically,  the 
Council  recommended  that  the 
Secretary  delay  the  start  of  the  second 
quarter  pollock  fishery  of  the  W/C 
Regulatory  Area  until  June  1, 1992,  so  it 
would  be  concurrent  with  the  starting 
date  of  the  second  fishing  period  for 
pollock  (commonly  referred  to  as  the 
"B"  season)  in  the  BSAI.  This  rule 
delays  the  start  of  the  second  quarter 
pollock  fishery  until  June  1,  1992,  or  until 
a  notice  terminating  the  emergency  is 
published  in  the  Federal  Register. 

For  the  above  reasons,  the  Secretary 
concurs  in  the  Council's 
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recommendations  to  delay  the  start  of 
the  second  quarter  pollock  fishery.  By 
this  action,  the  Secrelan-  is  delayiog  the 
opening  of  the  directed  pollock  fishery 
in  the  W/C  Regulatory  Area  of  the  GOA 
until  June  1.  1992,  or  until  this  emergency 
rule  is  terminated  and  the  final  rule 
implementing  Amendment  23  is 
effective. 

Classification 

"Hie  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
emergency  rule  is  necessary  to  respond 
to  an  emeigency  situation  and  that  it  is 
consistent  \anth  the  Magnuson  Act  and 
other  apphcable  law.  The  Assistant 
AdTTiirristrator  finds  that  reasons 
summarired  abo\'e  justifying 
promulgation  of  this  emergency  rule  on 
an  emergency  basis  also  make  it 
hnpracticable  and  contrary  to  fhe  public 
interest  to  provide  notice  and 
opportunity  for  prior  comment  or  to 
delay  for  3B  da)-?  its  effective  date  under 
•ections  553  (b)  and  (d)  of  the 
Admir»«trative  Procedure  Act. 

The  Assistant  Admmistrator  has 
determined  that  this  rule  wrH  be 
implemented  in  a  marnpr  that  is 
consistent  to  the  mdxinr;m  extent 
practi&abie  wnth  trre  t^pproved  coastal 
mdringcrrteu'  program  of  the  State  of 
Alaska.  This  determmation  has  been 
submitted  for  review  by  the  responsible 
State  agency  under  section  307  of  the 
Coastal  Zone  Management  Act. 

The  .\iaska  Regioii.  NMFS.  prepared 
an  en\  ironmentaJ  assessment  for  this 
action.  The  Assistant  Adnrinistrator 
found  that  no  significant  impact  on  the 
human  e^v^^onment  would  result  from 
implementation  of  this  emergency  rule. 
A  copy  of  the  enviranmsttal  assessment 
may  bie  obtained  from  the  Regional 
Director  (see  aooresscs] 

On  April  19.  1991,  WII-S  concluded 
formal  section  7  consultation  on  the 
GOA  groundfish  FKff  arui  fisheries. 
Subsequent  consultations  on  the  GOA 
fishery  were  completed  on  June  5,  1991, 
and  September  20, 1991.  The  biobgicai 
opinions  issued  for  these  Goi>s«ltatJons 
concluded  that  the  FMP  and  fisheries 
are  not  likely  to  jeopardize  the 
continued  existence  aad  recovery  of  any 
endangered  or  threatened  species  under 
the  jorisdiction  of  .VMFS  NMFS 
conducted  an  informal  consultation  on 
the  effects  of  changmg  the  opening  date 
for  the  second  quarter  pollock  fishery  on 
S'eller  sea  lions  and  determined  that 
implementation  at  t.TiS  enwrger.ci  tmi*^  is 
not  likely  to  affect  adversely  Steller  sea 
lions. 

This  emergency  rule  is  exempt  from 
the  normal  review  proced'.>.-c8  of 
Executive  Order  12291  as  prL.o.it'd  in 


section  &|a)(l)  of  that  order.  This  rule  is 
being  reported  to  the  Director  of  lite 
Office  of  Management  and  Bodpei  with 
an  explanation  of  why  following  the 
usual  procedtires  of  that  order  is  not 
poBsfljle.  This  rule  is  exempt  from  the 
procedures  of  the  Regulatory  FleKibility 
Act  because  it  is  isssed  without 
opportunity  for  prior  public  comment. 

This  rule  does  not  contain  a  collection 
of  infomaatian  requirement  for  purposes 
of  the  Paperwork  Reduction  Act. 

This  rule  do<»  not  contain  policies 
with  federalism  impHcations  sufficient 
to  warrant  preparation  of  a  Federalism 
A88e88n>ent  under  Executive  Order 
12612. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated;  March  27, 1992. 
Michael  F.  TiDinan. 

Acting  Assistant  Admmistrator  for  Fisberiee, 
National  Marine  Fisheries  Sendee. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  672  is  anteaded 
as  follows: 

PART  6  7  2— GROONDFtSH  OF  TH€ 
GULF  Of  ALASKA 

1.  The  Aulbority  citation  for  part  672 
continues  to  read  as  follows: 

AatfaoEity:  16  US.C  1801  et  aeq. 

2.  fn  §  C72.23.  paragraph  (d]  is  added 
effective  from  March  30. 1992,  throt;gh 
May  31. 1992.  to  read  as  follows: 

§  672.23    Seasons. 

•  *         •         *         * 

(d)  Directed  fishing  for  pollock  is 
authorized  in  statistical  areas  64  and  65 
from  January  1  through  December  31, 
and  in  statistical  areas  61.  6Z  and  63 
during  January  1  through  March  29,  June 
1  through  June  28.  June  29  throu^ 
September  27,  and  September  28  through 

December  31. 

•  *        *        *        • 

[PR  Doc.  92-7527  Filed  3-27-92;  5;10  pm) 
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SO  C»=^  Part  672 
[Docket  No.  81 1176-2018) 
Groundtish  of  tne  GuH  o<  Alaska 

AGENCY;  National  Marine  Fisheries 
Service  (NMFS),  WT  ^^  Commerce. 
ACTION:  Notice  of  cfiange  in 
recordkeeping  and  reporting 
requirements. 


SUMMARY:  The  Director.  Alaska  Region, 
NMFS  (Rf'sional  Dirertorl,  has 
determined  that,  except  for  pollock, 
Da+ly  Production  Reports  are  no  longer 
ppquired  from  processor  vessels  and 
.sboreside  processing  facilities  that  catch 
srnundfish  m,  or  receive  groundfish 
from,  the  Western  Repulatorv  Area  of 
the  Gulf  of  Alaska  fGOA].  This 
requirement  is  rescinded.  The  intent  of 
this  action  is  to  pnimote  fishery 
conservation  and  managrmr-nt  goals  of 
the  North  Pacific  Fishery-  Management 
Council. 

EFFECTIVE  DATES  00;01.  Alaska  local 
time  l.-X.l.t  ).  March  30.  1992.  through 
24;0a  Alt.,  December  31.  1992. 
FOR  FOflTHCR  INFORNIATION  CONTACT: 

Patsy  \.  Dearden.  Resource 
.Manapemcnt  Specialist,  .\M?'S.  907-586- 

72:8, 

SUPPt^MENTARY  tHFORWIATION   The 

domestic  and  fon^ign  groiindfish 
fisheries  m  the  exc!usi\T  ecoronvc  zone 
of  the  GO.A  are  managed  by  the 
Secretary  of  Commerce  under  the 
Fishen,'  Management  Plan  for  the  Gulf  of 
Alaska  Groiindfish  Fishery  (FMP]  under 
the  Magnuson  Fishory  Conservation  and 
Management  .-Xct.  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  C-ouncil  and  is 
implemented  by  regulations  appearing 
at  50  CFR  611.92  and  parts  620  and  fi-2. 

Formerly,  under  672.5(ct(3)(i).  the 
Regional  Director  required  processor 
vessels  and  shoreside  processing 
facilities  that  catch  groundfish  in.  or 
receive  groundfish  from,  the  Western 
Regulatory  Area  of  the  CrO.A,  to  submit 
Daily  Production  Reports  in  addition  to 
weekly  production  reports  (57  PR  6688, 
February  27, 1992).  Critena  used  to 
assess  the  need  for  the  reports  include 
the  instability  of  effort  and  harvest  rates 
m  the  groundfish  fisheries  and  the 
remamins  amounts  of  total  allowable 
catch  (TAC)  m  each  fishery. 

If  and  when  the  Regional  Director 
determines  that  these  reports  are  no 
longer  necessary ,  he  may  rescind  them. 
Therefore,  the  requirement  for  Daily 
Production  Reports  is  rescinded 
effective  (X):01.  .^.!  I  March  30.  1992. 
through  24;00  .\X.\-  December  31.  1992 

Although  the  official  effective  date  of 
this  notice  is  March  30.  1992,  Daily 
Production  Reports  hav'c  not  been 
necessary  since  the  close  of  Pacific  cod 
directed  fishine  in  the  Western 
Regulatory  .Area  at  12  noon  on  Mairh  5. 
1992  (57  VR  8280.  March  9.  1992). 
Therefore,  the  Regional  DTrertor  will  not 
request  Daily  Production  Reports  for 
groundfish  from  the  Western  Regulatory 
Area  between  the  dates  of  Man'h  fi. 
Ifl92,  and  Mart^  30,  1<W2.  The 
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requirement  for  Daily  Production 
Reports  for  pollock  caught  in  or  received 
'rom  the  Western/Central  Regulatory 
Area  (statistical  areas  61,  62.  and  63)  is 
still  in  effect  and  not  rescinded  by  this 
notice.  However,  Daily  Production 
Reports  for  pollock  from  the  Western/ 
Central  Regulatory  Area  are  currently 
not  required  because  the  pollock  fishery 
there  is  closed  (57  FR  2853,  January  24, 
1992)  but,  the  Daily  Production  Reports 
will  be  required  to  be  submitted  once 
the  second  quarter  directed  pollock 
fishery  opens. 


Classifiidtion 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  that  reasons 
justifying  promulgation  of  this  action 
also  make  it  impracticable  and  contrary 
to  the  public  interest  to  provide  notice 
and  opportunity  for  prior  comment  or  to 
delay  for  30  days  its  effective  date  under 
sections  553  (b)  and  (d)  of  the 
Administrative  Procedure  Act. 

This  action  is  taken  under  §  672.5  and 
complies  with  Executive  Order  12291. 


Fisheries,  Recordkeepmg  and 
reporting  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  27, 1992. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Ser\'ice. 
[FR  Doc.  92-7594  Filed  3-30-92;  12:50  pm| 
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Proposed  Rutes 


Federal   Rp^isler 
Vol.  57.  No    64 
Thursday.  April  2.  1992 


This   section  of   the   FEDERAL  REGISTER 
contains  notices  to  the  pubUc  of  the 
proposed  issuance  erf  rules  and 

'egu*at'0'>s    "^"^   :>urpc"se  o*  these  notices 

s    'c    ^ive    '■••:-'•_  ="^   persons   an 
occxyrTi>n(r,'   'c   rantcicsaie  m  tt^  rute 
rra«^    C'--C'    ■:    ■  e    ac<jptK5n   o<   the   fmal 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFR  Parts  1001  and  1002 

[OA-92-005 

Mitk  in  ttT«  New  England  and  New 
York-New  Jersey  Marketing  Areas; 
Proposed  Suspension  of  Certain 
Provisions  of  the  Orders 

agency:  Agncultural  Marketing  Service, 

ACTIOM:  Proposed  suspension  of  rule. 

SUMiMARY:  This  notice  invites  written 
comments  on  a  proposal  to  suspend 
certain  provisions  of  the  New  England 
and  New  York-New  Jersey  milk  orders. 
The  suspension  actions  were  requested 
by  cooperative  associations  that 
represent  producers  who  provide  most 
of  the  milk  supply  for  both  markets. 
The  proposed  suspension  actions 
would  suspend  the  seasonal  production 
incentive  payment  provisions  of  the  two 
orders  for  1992.  The  cooperatives' 
request  states  that  the  suspensions  are 
necessary  to  ameliorate  the  impending 
collapse  of  farm-level  milk  prices  in  the 
two  marketing  areas  by  eliminating  the 
deductions  from  producer  prices  in  the 
months  of  March  through  June  that 
would  be  made  under  the  orders' 
seasonal  incentive  payment  plans.  The 
suspen  .ions  would  also  eliminate  the 
fall  incentive  payments  for  the  fall 
months  of  1992. 

DATES:  Comments  are  due  no  later  than 
A:-  !  15  1992. 

ADDRESSES;  Comments  (four  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division.  Order  Formulation 
Branch,  room  2968.  South  Building.  P.O. 
BcA  CI6456  Washington,  DC  :•'")«< -6456. 

FO«  FURTHER  INFOBMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist.  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch,  room  2968. 
South  Building,  P.O.  Box  96456. 
Washington,  DC  20090-6456.  (202)  720- 
7183. 


SUPW-EWeNTAHV  l*IF-OflMATK>*t;  The 

RegutdLojy  Fiexibuiiy  Ai_l  \b  L.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  prxiposed  rule  on  srBall 
entities.  Pursuant  to  S  U.S.C  605(b).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  dairy  farmers  and 
would  have  no  impact  on  regulated 
handlers. 

This  proposed  rule  has  been  reviewed 
by  the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

This  proposed  suspension  of  rules  has 
been  reviewed  under  Executive  Order 
12778.  Civil  Justice  Reform.  This  action 
is  not  intended  to  have  retroactive 
effect.  If  adopted,  this  proposed  action 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file  with 
the  Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  established  in 
accordance  with  law  and  requesting  a 
modification  of  an  order  or  an 
exemption  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not  later 
than  20  days  after  date  of  the  entry  of 
the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674.  the 
suspension  of  the  following  provisions 
of  the  orders  regulating  the  handling  of 
milk  in  the  New  England  and  New  York- 
New  Jersey  marketing  areas  is  being 


cQBfluleEed  far  the  months  of  March 
through  November  1992: 

1.  In  §  1001.62.  suspension  of 
pd.-agraphs  (c)  and  td). 

2.  In  §  1002.61,  suspension  of 
paragraphs  (c)  and  (d). 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  four 
copies  of  them  to  the  L'SDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
room  2968.  South  Building.  P.O.  Box 
96456,  Washington.  DC  2(X)90-6456.  b> 
the  14th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
14  days  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  before  seasonal 
incentive  plan  deductions  would  be 
required  on  payments  for  milk  produced 
in  March  1992. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  m 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(h)). 

Statement  of  Consideration 

The  proposed  suspension  would 
suspend  for  1992  the  provisions  of  the 
New  England  and  New  York-New  Jersey 
Federal  milk  orders  that  require 
deductions  from  and  additions  to 
producer  bland/uniform  prices  to  be 
made  for  the  purpose  of  encouraging 
dairy  farmers  to  level  out  their 
production  through  the  course  of  the 
year.  The  provisions  provide  for  the 
deduction  of  20  cents  per  hundredweight 
from  the  blend/uniform  price  paid  to 
producers  to  be  made  for  the  month  of 
March,  30  cents  for  April,  and  40  cents 
for  .May  and  June.  The  funds  retained 
from  these  deductions  are  then  added  to 
the  pooled  milk  values  under  the  two 
orders  in  the  amounts  of  25,  30  and  30 
percent  of  the  total  deducted  for  the 
months  of  August.  September  and 
October,  respectively.  The  remaining  15 
percent  plus  interest  earned  on  the 
aggregate  funds  is  added  for  the  month 
of  November.  By  artificailly  depressing 
producer  income  in  the  spring  and 
enhancing  it  above  otherwise  prevailing 
levels  in  the  fall,  the  provisions  provide 
an  inventive  to  producers  to  level  out 
the  seasonablity  of  milk  production  io 
more  closely  reflect  fluid  milk  demand 
patterns. 

The  suspension  actions  were 
requested  by  cooperative  associations 
representing  dairy  farmers  shipping  to 
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handlers  regulated  by  the  Federal  milk 
marketing  orders  for  the  New  England 
and  New  York-New  Jersey  marketing 

areas. 

The  basis  for  the  suspension  request 
IS  the  collapse  of  blend  prices  paid  to 
producers  as  projected  by  the 
cooperatives  for  the  spring  months  of 
1992.  The  cooperatives  state  that  the 
expected  blend  prices  will  be  several 
dollars  below  farmers'  costs  of 
production  at  a  time  when  farmers  vmH 
need  money  for  planting  and  other 
expenses. 

The  cooperatives  state  that  the  further 
reduction  of  pay  prices  to  producers  this 
spring  due  to  operation  of  the  seasonal 
incenti\e  plan,  beyond  that  resulting 
from  anticipated  supply-demand 
conditions  and  occurring  at  a  time  when 
farm  cash  requirements  are  at  their 
seasonal  peak,  would  accentunJe  the 
drastic  financial  crunch  expected  from 
the  collapse  in  mjlk  prices  in  the  coming 
spring.  The  cooperatives  state  that  there 
will  be  some  price  recovery  in  the 
coming  fall  to  a  level  at  least  as  high  as 
the  last  fall,  thereby  providing  for  the 
seasonal  price  swings  intended  under 
the  "Louisville"  plan. 

List  of  Subjects  in  7  CFR  Parts  1001  and 
1002 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  parts 
ITOl  and  1002  continues  to  read  as 
follows: 

Autbarity:  Sees.  ■^19.  48  Stat  31   m 
amendBd:  7  U.S.C.  601-674 

Signed  at  Washington.  DC.  on:  March  27. 

1992, 

Kenneth  C.  Cla>1on. 

Dfpvty  Administrator,  Marketing  Programs 
[FR  Doc  92-7525  Filed  4-1-92:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  wn6  Druy  Adwtntrti  atlon 

T\  CP^  Parts  5.  20, 100,  TOt.  tOS^and 
130 

lOocketNo.  91N-0162I 

Industry  and  SmaM  Bustnots 
Participation;  Meeting  on  the  Format 
of  tt>e  Nutrition  Lat>el 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice  of  meeting. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
forthcoming  meeting  for  indufitry  and 
small  business  on  the  format  of  the 


nutrition  label,  FDA  is  holding  this 

meeting  as  part  of  its  efforts  to 

implement  the  Nutntion  Labeling  and 

Education  Act  of  1990, 

DATE9:  The  meeting  will  be  held  on 

Wednesdny,  Apnl  15  T9P2,  8  am.  to  12 

m. 

ADORESSCS:  The  meeting  vmH  be  held  at 
Lister  Hill  Audltonum.  National  Librarj' 
of  Medicine.  National  Institutes  of 
HeaJth.  3600  Rockville  Pike,  Befhesda 
MD  20894 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  Registration,  \athanici  L 
Geary.  Food  and  Drug  Administr:3tion. 
smo  Fishers  Lane,  Rockville,  MD  20857. 
301-443-6776,  301^M3-5153  (FAX). 
SUPM.EM£NTAR¥  tNFOftMATION:  The 
Center  of  Food  Safety  and  .Applied 
.Nutntion  and  the  Office  of  Small 
Business,  Scientific,  and  Trade  Affairs 
of  FDA  announce  a  forth  coming  meetixig 
for  industry  and  smaH  business.  The 
purpose  of  this  meeting  is  to  present 
results  of  research  studies  conducted  by 
FDA  relating  to  the  format  and  design  of 
the  nutrition  label.  FDA  hopes  that  this 
meeting  will  foster  undenitandinB  of  its 
goals  with  respect  to  this  aspect  of  the 
food  label  FDA  intends  to  publish  a 
proposal  that  specifically  addresses  the 
format  issue  in  the  near  future  All 
views  expressed  during  the  April  15. 
1992.  meeting  wiU  be  used  to  supplement 
the  com.ments  that  the  agency  expects  to 
receive  on  the  proposaL 

Dated.  Marcii  3a  1-992. 
Midu«i  R.  Tafkw. 

Dvputy  Co.'r.msmanpr  fc  Policy 

[FR  Doc.  9Z-763S  Filed  4-1-92.  8:45  ara] 
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DEPAflTMEMT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Cttapter  t 

Request  for  Comments  on  Regulatory 
Burden  Reduction  Initiative 

AOENCV:  Internal  Revenue  Service. 

Treasury. 

acnofK  Sollatation  of  public  comments. 


SUMMAnv.  The  Treasurj  Department 
and  the  Ilitemal  Revenue  Serv:ice  an^ 
requesting  public  comment  on  their 
cKaraGtenzatton  of  regulations, 
proposed  regulations,  and  regulntions 
projects. 

DATES:  Written  commente  must  be 
recetved  before  }«ne  30  T992. 
AOOKESSES:  Send  comments  to  Internal 
Revenue  Service.  P  O.  Bex  7604.  Ben 
Franklin  Station.  A«n:  €C:CORP:T:R 
(Regulatory  Burdf  n  Reduction 


fnitiative),  room  5228.  Washington.  DC 

20044 

FOB  FURTHER  INFORMATION  COMTACT: 

Stuart  1.,  B;  <v. ;,     „ii.. :  im^-  .44  ■, ;  jnot  a 
toll-free  number}. 

SUPPLEMENTARY  INFORMATION 
BatJ>.  ground 

The  President  has  recently  Requested 
the  Treasury  Department  (and  other 
Executive  Agencies  and  Departments)  to 
evaluate  existing  regulations  and 
programs  and  to  identify  and  accelerate 
initiatives  that  will  eliminate 
unnecessary  regulatory  burden  or 
otherwise  promote  economic  growth. 

The  Treasury  Department  and  the 
iTrtemal  Revenue  Service  are  conunitted 
to  reducing  the  burden  that  our  tax 
system  imposes  on  taxpayers  and  the 
public.  Reflecting  this  commitment,  the 
Service  has  estabhshed  "reducing 
taxpayer  burden"  as  one  of  three  overall 
objectives  that  form  the  foundation  ef>  ito- 
mission. 

From  an  administrative  standpoint, 
the  Service  has  made  great  strides  in 
areas  such  as  electronic  filing,  one-stop 
service,  correspondence  and  taxpayer 
service  accuracy  rates,  and  forms 
simphficatlon.  Most  importantly, 
continuing  progress  in  the  area  of  Tax 
Systems  Modernization  will  free  up 
more  than  a  billion  hours  of  our  citizeni' 
time  and  save  more  than  $6  billioa  of 
our  citizens  money  in  dealing  with  the 
tax  system. 

In  pursuit  0'  this  siime  objective,  the 
Treasun,  Uepartment  and  the  Service 
are  continuing  their  effort  to  simplify 
regulations  and  theic  support  of  tax 
simplification  lesis'ation  !n  this 
rnnnprfinn.  the  Tr<''cji.,;r;.  Department 
i;d  the  Service  have  decided  to: 

C  1  '^f^  certain  regulations  projects 
tiat  are  no  longer  needed  OT  will  not  be 
p  :^':!ied  fnr  the  f^o-pseeable  fiiture; 

WiitidrHH  1  I  rtain  proposed 
riiMiiiaiioas  for  which  there  areno 
current  plans  to  finalize:  and 

(3)  Redesignate  certain  regulations  ae 
relating  to  prior  law  in  light  of 
subsequent  changes  to  the  law. 

These  steps  are  intended  to  assure 
that  the  Treasury  Department  and  the 
Service  focus  their  energies  on  priority 
matters,  providie  the  public  writh  more 
infoTTTiartoTi  rcgHrdlng  those  priontirs, 
and  help  reduce  the  time  and  resoun  es 
that  tiuipajifeES  devote  to  reviewing 
materials  that  are  obsolete  and  may  he 
misleading, 

F.fTcctive  as  of  funr  30  1^92.  the 
proiects  Lsted  beiuv\  w,  1..  tye  closed  or 
red«^Si«rialed   Fhi'Mu  i  ?"T"^':f»rts  are 
requested  prror  tc  mat  ti.mt  on  whether 
the  Identified  projects  should  be 
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muintained  in  active  status  or  finalized. 
In  addition,  the  public  is  invited  to 
comment  on  the  following  matters: 

(1)  Additional  projects  or  proposed 
regulations  that  should  be  closed  or 
withdrawn; 

(2)  Regulations  projects  and  proposed 
regulations  that  should  be  completed  or 
finalized  on  a  priority  basis,  along  with 
a  brief  statement  regarding  the  reasons 
for  such  priority  and  the  issues  that 
should  be  addressed;  and 


(3)  Existing  regulations  that  should  be 
modified  to  reduce  taxpayer  burden  in  a 
manner  consistent  with  the  underlying 
statute,  along  with  a  brief  statement 
regarding  the  simplifying  measures  that 
should  be  adopted,  the  impact  of  those 
measures  on  both  taxpayers  and  the  tax 
system,  and  the  priority  that  should  be 
placed  on  any  such  effort. 

In  commenting  on  these  matters,  the 
public  is  urged  to  bear  in  mind  that  the 
Treasury  Department  and  the  Service 


must  allocate  resources  by  establishing! 
priorities  that  meet  the  competing  needs 
of  taxpayers  for  regulatory  guidance. 

Comments 

Consideration  will  be  given  to  any 

written  comments  that  are  submitted  to 
the  Internal  Revenue  Sen,  ice.  All 
comments  in  their  entirety  will  be 
available  for  public  inspection  and 
copying. 


I.  Regulatioo  Projects  to  b«  Closed 


Case  No. 


PS-QA0-9^ 

PS- 11 8- 90 

PS-On-90 

PS- 183-62 

IA-235-«2 _ 

IA-209-78 


EE-033-90.. 
EE-080-«9.. 
FI-029-86 ... 


n-03i-«9... 
t^i-089-86  .. 
Fj-1 56-84.. 
R-307-&4  . 
CO-037-91. 
EE-112-90.. 
IA-Oe2-«3-.. 
IA-0'3-89... 


Pt-220-82 .... 
F(-050-88... 
IA-Oe9-88... 
IA-190-77... 
IA-083-87,.. 

PS--04-  ,».. 
EE-OC7-'8.. 
EE-14S-81.. 
IA-261-e4... 
PS-030-89.. 
EE-084-«9.. 
IA-1 40-86... 


1A-'  U-81  .... 
IA-144-76.. 
CO- 189-82.. 

COh3'3-87.. 
00-117-86.. 

00-051-87.. 

CO-078-88. 
CO-C13-91. 

00-388-88 . 
CO-049-«7. 


Code  section 


Descnptton 


42 

42 

42(i>... 

55...... 

57 


61  ..... 
72(«.. 
103... 


00-061-69 

aXfTA-VT 

CO-035-«9„. 

CO-007-91 


CO-'OO-SO.. 
CO-034-89.. 
CO-099-88. 
EE-065-83.- 
EE-164-86.. 
EE-083-91 .. 
IA-045-87 ... 


103 „. 

103(b)(1) 

103(ti) -„ 

103(K)(3) 

l08(eH6).  (lO)and(ll). 

119(d) „_ 

130 

135 


147(b) 

149(d).  103.. 

162 

162(e) 

170 

183(e) 


?16(e) 

219 

219 

246A.  7701(f)  .- 

251 

274 

274(d).  132 


gas  O'  geo!f>e'mai 


274(h) 

278.  464(a).  464(b) . ... 
302.       306.       318. 
366(a)(2). 

336,  337 

336.337,311 


368(a)(1), 


336(e).. 


337(d).  335 
338.  1060... 


338(h)(10) 

338(h)(j0) 

356(a)(2).  306.  381 .. 

368(a)(1) 

382 

382(l)(5).  I08(e)(l0). 


382(h)(6). 
382(k)(7). 

384 

408 

409 

415 

441.  702. 


1366. 


State  grants  and  below  market  loaris. 

Low  income  housing  credit  definttioos. 

Suitability  determination  (or  low  income  fKDus.iq 

Basis  adjustment  to  reflect  investment  tax  credit 

Alternative  minimum  tax — general  rules. 

Items  of  tax  preference  fof  m'a'^g'bie  dniimg  costs  incurred  in  cjniii'^  i 

wells. 
Nonqualified  salary  reduction  agreemc-ts  o(  tai  e)  ;ipt  eripioye's, 
10  percerrt  additional  tax  on  earty  distribution  from  qualified  p(ar>s 
Whether  changes  m  outstanding  obtigano's  ••eson  m  trxjse  obngato'-s  De-ng  t-eateo  ss 

"reissued". 
Clanfication  regarding  the  conclusi've'^ess  of  ceii'ication  under  section   1  103-I3(a)(2) 
Exempt  facility  bonds  for  quairfied  residential  rental  p'ope^^ 
Federally  guaranteed  t)onds. 

Definition   of   "area  of   ch'onK:   economic  distress     'or   pu'pcses   of   mortgage   subsidy. 
Treatment  of  overlap  between  sections. 
Tax  treatment  of  faculty  housing 
Personal  injury  liability  assignments. 
Exclusion  from  gross  income  of  income  from  US    sav  -gs  Do^ds  .sed  'o  pat  'o  'on  a'-'d 

fees. 
Limitation  on  matunty  of  industrial  dce'cp'-'e'^t  bo'^cs 
Advarwe  refundings. 

Deductions  with  respect  to  no"casn  fr  nge  benefits. 
Political  advertising  and  grass-roots  lobbying 

Deductions  m  excess  of  $5,000  ciaimed  'or  c^antabie  cori,'ib-t«j-s  of  celaii  p'ope-^v 
Election  to  postpone  determination  w^etier  trie  presumption  that  an  activity  is  engaged  in 

for  profit  applies. 
Distribution  by  COOP  housing  co'po'at  o^s 
Spousal  iRAs,  SEPs,  and  IRA  technical  c-.a^oes 
Retirement  Savings  (ERTA  81). 
Debt  financed  portfolio  stock. 
Disclaimer  of  interest  pre-1977. 
Employee  achievement  awards 
Substantiation  requirements  with  respect  to  listed  property  and  tie  taxation  of  fringe 

benefits. 
Foreign  conventions. 
Farming  syr>dicate  expenditures. 
Certain  attnbution  rules  and  certain  corporate  reorganizations. 

Recognition  of  gain  or  toss  in  liquidating  and  nontiquidating  distributions. 

Recognition  of  gain  of  loss  on  liquidating  sa*  a-^d  dist'^buttons  of  proper*v  a'-d  'pcogmtion 

of  gain  on  nontiquidating  distributions  of  apprec  ated  prooerry 
Certain  stock  sales  and  distnbutions  treaied  as  assei  t'ais'e's   I-e-^p  '  e  'o  cose— 

companion  XREF  file  to  be  converted  to  NPOMl 
Application  of  section  337(d)  to  section  355  distnbj'  o^s 
Information  reporting  requirements  under  sec!.ons  i060  and  338  i'"e  *'M  be  co-biied  with 

CO-012-911. 
Installment  reporting — asset  sa'«  liquidations. 
Section  338(h)(  10)— application  to  affiliated  groups  He" 

file  to  be  converted  to  NPRM). 
Section  306  stock,  earnings  and  profits  m  tig"-'  oi  '^a'^. 
Corporate  reorganizations  and  BTA  1980 
Corporate  contractions. 
Rules  under  section  382(i)(5)  co'v:e''ir'ig  corpo'ate  groups  a'^d  definition  of  an  old  loss 

corporation's  shareholders  a'-d  :'ed'ors. 
Built-in  gains  and  loss 
Foreign  corporate  first  tier  er:.ti«s 

Limitation  on  use  of  preacquisition  losst-s  lo  j't^et  bu't  'n  gains. 
Amendment  of  section  1.408-S  'o  p'ovde  iBA  'epor-mg  -eguirements. 
Employee  Stock  Ownership  P-an  'j«s  a"ect©d  by  t'le  Tax  Re'or~i  Act  of  1986. 
Clanfication  of  Commissioner's  aut'X)'^  'o  de'c-"^*  annual  aac'io-is 
Taxable  years  of  certain  entities 


"P  fiie  to  Close — companion  XREF 
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I.  Regulation  Projects  to  be  Closed 


ig  treaiea  as 
103-I3(a)!2) 


ly  tuitiori  a^'d 


;H3n   o(   fringe 


"d  -ecogni'iion 

e   'o    -"  ■}^*? 

:ombinec)  with 
ipanion  XREF 


Case  Ua. 


EE -006-86 
A-053-88  . 
.A-rK)2-«l    . 
.A -054-84 
.A-i47-e2 
(A- 103-81    . 

=S-i 92-78 

PS^ 155-65 

PS -010-87 

PS-083-88 „ 

f  5-037-89 ■... 

PS-040-89 

-S-038-89 

IJ-.TL-586-86 

FI-083-82 


PS- 148-71 

PS-0 14-90 

PS- 184-76 

1* -049-89 

='5-265-76 

PS-024-90 

='S-232-84 

^S-099-90 

Fl-092-88 

INTL-950-86 . 
INTL-949-86 . 
INTL-968-86. 
(ML-969-86. 

PS-032-91 

CO-260-84.... 

Fi-187-81  

iA-183-81 

-1-011-86 

Fl-103-91 

CX)-006-e7.... 
CO-004-88.... 


Coof  <iection 


442. 

444,  7519;  280H- 

453 

453 

453 _ 

453(b).  691.  1001. 

465 — 

465(C).. 

469 

469 

469(f) 

469(t) 

469(k) — 
482.964. 
595(b) 


CO-092-91 ... 
CO-080-88... 
CO-028-89... 
CXM111-91... 
CO-Q81-9I ... 
CO-087-88  .. 
PS-002-91 .... 
PS-032-90.... 
PS-022-91 .... 
PS-053-91 .... 
PS-066-90.... 
EE-076-84  ... 

A-061-9C 

EE-109-88.... 

iA-029-88 

IA-210-76 

PS-048-89.... 
PS-072-89.... 

14-085-85 

iA-037-90 


612,  613(a) 

613(a) 

667 

671 

706 

708(b)(1) 

724 

731,  732 

851(9) 

861(a)(1) 

863((1)...... 

876 

932 

1014. 

1059 

1092 -_ 

1253 _ _. 

12S6(a),  1092(e).. 

1286 

1374 

1602 


1502 

1502 

1502 

1502 

1502,  165 

1502.6655(g). 

2518 

2662 

4052 

4121 

4218 -„ 

4962 

6041,  6042 

6047(d) 

6081(a) 

6166.6166(A). 

6231 

6244 

6402(c)... 
6673(b) .. 


Description 


PS-05Q-89. 

INTL-971-88.... 
FI-011-89 


PS-002-90.. 

CO-072-90. 

CO-051-90. 


7518. 
7654 
7702A.  7702. 


72(6)  and  (V) 


7704(c)(4) 


Changes  o'  annual  accounting  penod  by  certain  exempt  organizations 

Eiecton  ot  taxaMa  year  oVnei  tfian  regutred  taxabte  year. 

tnstaiime-i!  saies-^eiated  party  resales. 

InnaHmeni  sa>es— '^eadiiy  tradeabte  or  demarxl  obbgatio«<s 

Instathneri!  ^eti-«oo — wraparound  mortgages. 

CaiCi>»!iop  01  (jaKi  or  loss  on  the  disposition  of  mstathnent  obligations 

Ex1er>&K)fi — ai  risn  rules. 

AggrecjatiCKi  of  certain  activities 

Aliocation  0'  <niti'«st  ("fcense 

Limits--  t".t  s  a<xi  ■-..-(■  1  's  disposition  tnggenng  loss. 

Lima's  PA..S  a'xi  &9ditS 

Ur-'Ts  KAi  s-    Sx'b.OOO  offset. 

Pubk:;y  iraoed  partnership — PAL  limits. 

Revision  oi  Svitipart  F  blocked  income  regulations 

The  amount  realized  by  a  credit  union  or  mutual  savings  bank  after  a  torectosure  inctucles 

rents. 
Restoration-depletion  deductions-bonus  advanced  royalties. 
Oil/Gas  bonus  exclusion  rule. 
Accumulation  tnjsts 
Reporting  by  grantor  trusts. 

Items  allocated  to  portion  of  year  partner  heid  interest 
Partnership  termination  dlSt^bu^on 
Unrealized  receivables 
Distribution  of  corporate  stocit 
TreatiT>ent  ot  d««ig-iatec(  ►>«Moe'  ^.  "^    s 
Interest  a"ci  i  .-Kittioi,  ■.   i     >        ~        es 
.Source  0*  St iKP    "yxv  a^  '   p-      '~  nications  income 
ExclusiLH        ,    -i".!  s'lK  •  "^  ••     •-  *T3m  gross  income  of  certain  individuals 

.Coordjr-.a'kii-   3I    j  ^    ard    j    j"    swr^Js  income  taxes  (detinrtion  ot  bona  fide  resujent) 
Basis  ot  tHooe^y  acQui  m^      "  ^  'Jecedeni. 
Basis  rp  1       ^'  '01  "10"  »«»*<!  .XV  on-extraordir.ary  dividends 

TaxStral'i    -      1j.    Ldtfe  til    im 

.Transte's  o'  tTdnciK«x>      ¥^^•''  -<  '■s  and  tradenames 

.Heoqrx]    hkioo'         i     '-i'*       'ari«el   rules  for   section   contracts   (duplicale  proiecil 

Tan  treaf-t?"'  o'  s*  p,  ^  J  "J*-  and  stripped  coupons  (duplicate  protect! 

Section    1374   ttemp  file  to  dose— companion  XREF  (He  to  be  cor^verted  to  NPRMl. 
.Revision  Df  consolKlated  return  regulations  to  reflect  general  utilities  repeal  and  bankruplcy 
;a>  ae; 

p.  xc:!  /:i   isot,  -s  ,:)!  5o  '»moi  corporations  filing  consolidated  returns. 

Eaf'v  (isotifatiori  so-  :-:  "■    -f  oroperty 

fwon"ai<irif  (^nC'.a'QtfS  oe'«<een  memoers. 

.  Creator'  anc  'f'sso'v!'  cr»  01  deterred  gam  and  loss  [duplicate  project). 
.VWiKt^niss  s.ix,»  ot^Oi/i'C'n  [duplicale  protect). 

O  f*""  .1  a    ryf  it  on  status  tor  consolidated  return  groups  paying  estimated  lax 

Dist-ai'Ttet  J'  Kitn:  proof-, 

GeoeaiiO'  sKiwirig  traoster  eouivatenis 

Modii-i-atior  o!  T  D.  8200 

Co  a.  'a  I 
,Pe''W-!8.  .ibt  exemption, 

Va'i.:ij';  r-'.ev  'aLnoation  provi9ior»9  TRA  1984 

Si,ts;.;,jifc  into'-arion  reporting  requirements, 
.Reoornq  o'  taiuiDie  arrxjorrt  cH  distributions  from  qualified  plans 

Gran  o'  autor-awc  e«!9n8ton  of  hme  file  partr>ership  and  trust  returns 
.Deferral  and  mstaiKnent  p»yn'»eot  o<  estate  tax 
! Application  0'  ^E'-flA  partnership  audit  procedures 

Deii'q^a'.io'"  o'  ta>  rnatters  person. 
.C.'iiid  SjDtXirl  enlorcerrienl 

Award  ar>a  collection  o)  sanctions,  penalties,  and  costs  awarded  to  the  U  S  by  a  court. 
ot"-.e(  t.han  tt>e  Tax  Court. 

Lea&e  oa vrnents— Capital  Construction  Fund 

Covei  over  ot  income  taxes. 

.Definition  of  modified  •ndo*»«nenl  oonuact  and  the  proper  treatiT>ent  of  loans  and  ottier 
.    dMribwtions  from  such  contracts. 

Commodities  exclusion  -  w»e"  «  pnncipal  activity  of  a  partnership  is  tha  buying  and  setting 

!       o!  CCXi'iTHXlitlfS 

:Periatt>  T-.ai  ai-i  ''■■v-  "y  ^nttaieii 
Ur>titied 
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II.  Proposed  Regulations  to  be 

■A  i'hdra'AT 


Case  no. 


Code  section 


Subject 


iA-083-80. 

EE-in-82, 
IA-121-«5.. 
lA- 184-80., 
EE-017-81 

lA- 153-84. 

IA-181-84. 
lA- 180-84.. 

IA-228-82. 


1^ I  Notice  published  2-9-82.  Partial  exclusion  of  dividends  and  interest  received  by  individuals. 

4M(m).  (n).  and  (o) ]  Affiliated  service  groups  and  employee  leasing  (TEFRA  1982)    To  be  partially  withdrawn. 

451 j  Notice  published  1-6-86  Accounting  tor  long-term  contracts 

453 1  Notice  published  i-i3-84  Installment  reporting— asset  sales  and  liquidations. 

501(C)(12) I  Rules  clarifying  the  regulations  with  respect  to  computation  of  gross  income  of  an  electric 

I     cooperative. 

Transfers  of  property  between  spouses 

Consolidated  won>  incentive  program. 

Notice  published  8-31-84.  Returns  relating  to  transfers  of  secunty. 

Increased  rate  of  interest  on  substantial  underpayments. 

Remit  established  tax  based  on  reasonable  estimation. 

Notice  published  3-26-84.  Accelerated  payment  of  income  tax  by  corporations. 


71 


1041 

1502 

6050J 

6621(d) 

6654(b).  6154 
6655(b).  6152 


III  Regulations  Identified  as  Relating 
Prm.anly  to  Provisions  of  Prior  Law 


Section 


1  46-3(e)(3)(iii) 

147-1  (e)(4) 

1  48-1  (e) 

1  48-1(0) 

148-7 

1.48-8 _ 

1  I67(j) 

1  167(k) 

1  185 

1.191 

1213-2 

1  250-1 

1301-1(n) 

1.305-1 

1  311-1  and -2 

1  333-1  through  -6.. 

1334-1(0) 

1334-2 

1.336-1 ~ 

1  337-1  ttif0ugh-6.. 


-10T. 


1358-5 

1  382-1 A 

1  382-2A 

1  382-3A 

1382-4A 

1  424-1  and  -2 

1.453C-0T  thro«jgh 

1  534-4 

1.593-6 

1  593-9 

1  6l3-3(b)  through  (i) 

1  673(a)- 1 

1  801  through  1.820 

5  852-1 : _ 

1856-9 

5  857-1  

1  897-4    .^ 

1  955-0  ttirough  -6 

12.5  (follows  1  971-1) 

1.1101-1  through  -4 „ ., 

1.1102-1  through  -3 ' 

1  1106-1  through  -6 

5C.1256-1-3  and  I.l256<h)-1T  through  3T. 

1.1502-7 

1.1502-25 - 

1.1561-1A  through  3A - 

1.6045-5T 

54  607i-lT 


I 
Shirley  D.  Peterson. 

Commissioner  of  Internal  Revenue. 

|FR  Doc.  92-7410  Filed  4-1-92:  8:45  am) 

BILLINO  C0O€  UIO-O'-M 


Subject 


Mass  assets. 

ITC— recapture— mass  assets. 

Definition  of  livestock. 

Definition  of  property  of  foreign  ongin. 

Election  of  lessor.  , 

Motion  picture  television  films  and  tapes. 

Residential  rental  property. 

Rehab  expenditures. 

Railroad  grading 

Amortization  of  rehabilitation  costs  for  certified  historic  structures. 

Maximum  limitation  on  deduction  if  taxpayer  or  spouse  is  age  65  or  older  and  disabled. 

National  Railroad  Passenger  Corp. 

Distributions  of  certain  property  by  foreign  corporations  to  corporate  shareholders. 

Special  rules  of  application  for  dividend  reinvestment  m  stock  of  public  utilities  (Temporary). 

Nonrecognition  of  gam  or  loss  with  respect  to  property  distributed  in  a  nonliquidating  distnbution. 

One  month  liquidations. 

Rules  relating  to  ttie  determination  of  basis  under  section  334(b)(2). 

Property  received  in  liquidation  under  section  333. 

Nonrecognition  of  gam  or  loss  by  corporation  with  respect  to  property  distributed  m  complete  liquidation. 

Nonrecognition  of  gam  or  loss  by  corporation  with  respect  to  sales  of  property  in  connection  vmth  complete 

liquidation. 
Basic  rules  relating  to  certain  exchanges  involving  Conrail. 

Purchase  of  a  corporation  and  change  in  its  trade  or  business  (Pre-Tax  Reform  Act  of  1986). 
Change  of  ownership  as  the  result  of  a  reorganization  (Pre-Tax  Reform  Act  of  1986). 
Definition  of  stock  (Pre-Tax  Reform  Act  of  1986). 

Election  of  application  of  sections  382  and  383,  as  amended  by  the  Tax  Reform  Act  ol  1976. 
Restrict  stock  options. 

Certain  indebtedness  treated  as  payment  on  installment  obligations.  ^ 

Taxable  years  subject  to  IRC  of  1939. 

Pre- 1970  addition  to  reserve  tor  losses  on  qualifying  real  property  loans. 
Taxable  income  for  taxable  years  beginning  in  1962  and  ending  in  1963. 
Gross  income  from  the  property-minerals  other  than  oil  and  gas 
Clifford  trust. 

Provisions  relating  to  taxation  of  life  insurance  companies  under  the  1959  Act. 

Treatment  of  certain  capital  gams  of  RiCs— rules  relating  to  reduction  in  capital  gains  rate  in  1978. 
Election  with  respect  to  property  held  for  sale  in  a  taxable  year  beginning  before  10-5-76. 
Treatment  of  certain  capital  gains  of  REITs— rules  relating  to  reduction  in  capital  gams  rate  in  1978 
Special  election  under  section  897(k)  for  certain  corporations. 
Withdrawal  of  previously  excluded  Subpart  F  income  from  qualified  investment. 
Transfer  to  a  DISC  of  assets  of  export  trade  corporation. 
Distnbutions  by  bank  holding  companies. 
Dtstnbutions  by  bank  holding  companies. 
Dstnbutions  by  bank  holding  companies. 
1981  and  1984  transitional  elections 
Tax  surcharge. 

Consolidated  section  992  deduction. 
Surtax  exemption  in  case  of  certain  controlled  corporations. 
Information  reporting  on  real  estate  transactions  with  dates  of  closing  1986-1991. 
Time  for  filing  return  of  section  4980  excise  tax. 
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by  individuals 
illy  withdrawn. 


of  an  electric 


ete  liquidation, 
with  complete 


rate  in   1978 
rate  in  1978 


This   section   of   the   FEDERAL   REGISTER 
contains   documents   ot^er   than   rules   or 
proposed   rules   that    are    3DC-:atp    to   f^e 
public    Nottces   of   hearings   and 
investigations    cornrr:ittee  meetings,  agency 
decisions   ana    rulings,   delegations   of 
authority,    filing   of   petitions   and 
applications  and  agency  statements  of 
cganization  and  functions  are  examples 
cf  documents   apDea^nq   in  this  section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Meeting 

AGENCY:  Advisory  Council  on  Historic 
Presei^'ation. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
uc.ordance  with  regulations  of  the 
Advisory  Council  on  Historic 
Preservation,  "Protection  of  Historic 
Properties"  (36  CFR  part  800),  that  a 
panel  of  three  members  of  the  Council 
will  meet  on  Thursday,-  April  16, 1992,  to 
consider  plans  by  the  Poarch  Band  of 
the  Creek  Indians  to  construct  a 
community  center/bingo  hall  and 
associated  facilities  in  Wetumpka, 
Alabama.  This  undertaking  will  affect 
the  Hickory  Ground  archaeological  site, 
which  is  listed  in  the  National  Register 
of  Historic  Places. 

The  panel  will  meet  in  Montgomery, 
Alabama,  on  the  plaza  level  of  the 
Cordon  Persons  Building,  50  North 
Ripley,  Street,  at  1  p.m.  The  panel 
welcomes  written  and  oral  statements 
form  concerned  parties.  Written 
statements  should  be  submitted  to  the 
Council  by  April  9, 1992.  Persons 
wishing  to  make  oral  statements  at  the 
public  hearing  should  contact  the 
Council  by  April  13, 1992.  While  priority 
will  be  given  to  those  persons  who  have 
indicated  prior  to  the  meeting  their 
desire  to  speak,  testimony  of  all 
interested  parties  will  be  heard. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  to 
advise  the  President  and  Congress  on 
matters  relating  to  historic  preservation 
and  to  comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  that  are  listed  in  or  eligible 
for  listing  in  the  National  Register  of 
Historic  Places. 

Note:  The  meetings  of  the  Council  are  open 
to  the  public.  If  you  need  special 


accommodations  due  to  a  disability,  please 

contact  the  Coiinr.i! 

FOB  FURTHER  INFORMATION  CONTACT: 

Additional  information  is  available  from 
the  Executive  Director,  Advisory 
Council  on  Historic  Preservation,  1100 
Pennsylvania  Avenue  NW.,  suite  809, 
Washington,  DC  20004,  Attention:  David 
H.  Dutton  (202-786-0505). 

Dated:  March  23. 1992. 
Robert  D.  Bush, 
Executive  Director. 
[FR  Doc.  92-7534  Filed  4-1-92;  8:45  am] 

BILLING  CODE  4310-10-M 


DEPARTMENT  OF  AGRiCULlURE 

Antmal  and  Plant  Heatth  Inspection 
Service 

Docket  No   92-023  1 

Secretary's  Advisory  Committee  cr 
Foreign  Animal  and  Poultry  Diseases 
Meeting 

agency:  Animal  and  Plant  Health 
1     ;  •  rtion  Service,  USDA. 
action:  Notice  of  meeting. 

summary:  Pursuant  to  section  10  of  the 
Federal  Advisory  Committee  Act,  we 
are  giving  notice  of  a  meeting  of  the 
Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases. 

Place,  dates,  and  time  of  meeting:  The 
meeting  will  be  held  in  the  Conference 
Center  of  the  Holiday  Inn  Beachside, 
3841  N.  Roosevelt  Boulevard,  Key  West, 
Florida  33040,  (305)  294-2571,  June  2-4, 
1992.  Sessions  will  be  held  from  1  p.m. 
to  5  p.m.  on  June  2;  from  8  a.m.  to  5  p.m. 
on  June  3;  and  from  8  a.m.  to  noon  on 
June  4,  1992. 

FOR  further  information  con^ac^ 
Dr.  .M.A.  Mi.xso.-.,  Chief  Stafi 
Veterinarian,  Emergency  Programs  Staff, 
VS.  APHIS.  USDA,  room  747,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  436-8073. 

SUPPLEMENTARY  INFORMATION:  The 

Secretary's  Advisorv  Committee  on 
Foreign  Animal  and  Poultry  Diseases 
(Committee)  advises  the  Secretary  of 
Agriculture  of  means  to  suppress, 
control,  or  eradicate  an  outbreak  of  foot- 
and-mouth  disease,  or  other  destructive 
foreign  animal  or  poultry  disease  in  the 
event  such  disease  should  enter  the 
United  States.  The  Committee  also 


advises  the  Secretary  oi'  Agriculture  of 
means  to  prevent  these  diseases. 

Tentative  topics  for  discussion  at  the 
upcoming  meeting  will  include,  among 
other  things,  user  fees,  action  plans  for 
emergency  preparedness  and  mock 
exercise,  regionalization  and  risk 
assessment  in  international  trade,  and 
trade  restrictions  imposed  because  of 
swine  infertility  and  respiratory 
syndrome  (SIRS),  otherwise  known  as 
"mystery  swine  disease."  A 
representative  from  the  New  York 
Animaljimport  Center  and  the  National 
Veterii^ry  Services  Laboratories  will 
— repurf  on  their  staff  activities.  The 
Committee  will  also  develop 
recommendations  and  prepare 
comments  on  control  and  eradication 
guides  for  foot-and-mouth  disease  and 
other  foreign  animal  diseases. 

This  meeting  will  be  open  to  the 
public.  Written  statements  concerning 
meeting  topics  may  be  filed  with  the 
Committee  before  or  after  the  meeting 
by  sending  them  to  Dr.  M.A.  Mixson  at 
the  above  address,  or  may  be  filed  at  the 
meeting. 

Done  in  Washitigton,  DC.  this  27th  day  of 
March  1992. 
Robert  Melland. 

Administrator.  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  92-7617  Filed  4-1-92:  8.45  am| 
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Hays  St,3tion  T,mt>e,r  Sa^e   PavC'r- 
N.3*ionai  Forest,  lOafio  County,  ID 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

Summary  The  Forest  Service  will 
^n  (jaiL  an  environmental  impact 
statement  (EIS)  for  the  proposed  Hays 
Station  Timber  Sale,  McCall  Ranger 
District,  Payette  National  Forest,  Idaho. 
The  proposed  timber  sale  is  located  in 
sections  3  and  4.  T.21  N.,  R.7  E.,  and 
sections  20,  21.  22.  26.  27.  28.  29.  32,  33, 
and  34.  T.22  N..  R.7  E..  Boise  Meridian.  It 
would  harvest  mature  and  overmature 
timber  stands  using  mostly  even-aged 
silvicultural  systems.  The  objectives  for 
the  activity  are: 

(1)  Manage  approximately  400  acres  of 
suited  limberiand  to  reach  near  site-specific, 
timber-growing  productivity  potential  as 


11282 


Federal  Register  /  Vol.  57,  No.  64  /  Thursday.  April  2,  1992  /  Notices 


defined  in  the  Payette  Naturid;  r  ir-'-'  Land 
and  Resource  Mangement  Plan  iForest  Plan, 
1988).  The  timber  stands  are  noi  ctirrenlly 
growing  to  their  potential  for  several  reasons. 
First,  the  majority  of  timber  stands  are 
overmature,  which  results  in  slow  growth. 
Secondly,  decades  of  fire  suppression  has 
allowed  an  ingrowth  of  younger,  codominant 
trees  that  are  now  competing  for  light,  water, 
and  nutrients  wilh  older  trees.  This 
competition  weakens  trees  and  causes 
susceptibility  to  insect  and  disease  attack. 
Bark  beetles  are  causing  ponderosa  pine  and 
Douglasfir-mortality,  In  addition,  dwarf 
mistletoe  is  severely  reducing  the  growth  in 
the  Douglas-fir.  These  factors  are  causing 
poor  forest  health,  which  is  aHecting  timber 
management  objectives  within  the  area. 

(2)  Produce  no  net  increase  of  sediment 
delivered  into  the  South  Fork  Salmon  River. 
This  area  provides  important  hwbitat  for  the 
Chinook  salmon,  a  species  the  National 
Marine  Fisheries  Service  is  expected  to  list  as 
threatened.  Because  soils  in  the  Hays  Station 
project  area  arc  granitic  and  prone  to  erosion, 
increased  sediment  production  resulting  from 
logging  activities  is  of  major  concern.  A 
sediment  increase  into  the  South  Fork  could 
decrease  anadromous  fish  habitat  and 
populations  by  smothering  spawning  areas. 

The  Hays  Station  area  was  selected  to 
study  possible  re-introduction  of  timber 
harvesting  in  the  South  Fork  Salmon 
River  drainage  in  the  Forest  Plan.  The 
project  is  located  in  Management  Area 
14.  The  Forest  Plan  (lV-278)  allocates 
6,284  acres  of  suited  limberlands  for 
general  forest  management  within  the 
South  Fork  Salmon  River  portion. 
Criteria  for  lands  selected  for  timber 
management  include:  (1)  Suitable  timber 
lands  that  have  no  potential  to  dchver 
sediment  to  the  South  Fork  River  (2) 
areas  that  require  no  road  construction; 
and  (3)  areas  in  the  lower  South  Fork 
Salmon  River  (the  most  downstream 
areas).  All  sediment  produced  by  new 
timber  sales  will  be  fully  compensated 
for  in  the  same  area  of  fish  habitat  that 
would  be  affected  by  the  project  (Forest 
Plan.  IV-233). 

The  agency  invites  comenfs  and 
suggestions  on  the  scope  of  the  analysis 
to  be  included  in  the  draft 
Environmental  Impact  Statement  (DEIS). 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decision-making  process  that  is 
beginning  on  the  proposal  so  that 
interested  and  affected  people  know 
how  they  may  participate  and  contribute 
to  the  final  decision. 

DATES:  Comments  on  the  scope  of  the 
analysis,  to  be  most  useful,  should  be 
received  by  May  24, 1992. 

AOOflESSES:  Submit  written  comments 
ar.,'.  s  .^.iestions  concerning  the  scope  of 
the  analysis  to  Linda  Fitch,  McCall 
District  Ranger,  or  Dan  Anderson.  EIS 
Team  Leader.  Payette  National  Forest. 


McCall  Ranger  District.  P.O.  Box  1026, 
McCall,  Idaho  83638 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
should  be  directed  to  Dan  Anderson. 
Dhone  (208)  634-0400 

SUPPtEMEMTARV  INFORMATION:  The 

fayette  l-orest  Pian  provides  Forest- 
wide  direction  for  management  of  the 
resources  of  the  Payette  National  Forest. 
The  environmental  impact  statement  for 
the  Forest  Plan  analyzed  a  range  of 
development  alternatives  for  the  South 
Fork  Salmon  River  drainage 
management  areas.  The  Forest  Plan 
allocates  portions  of  this  drainage  to 
timber  management  and  assigns  them  to 
Management  Areas  «10, 12. 13, 14, 16, 
17, 18, 19,  22.  23.  24,  25,  and  26. 

As  well  as  Forest-wide  direction,  the 
Plan  gives  specific  direction  for  these 
management  areas.  It  requires 
integrated  management  of  the  multiple 
resources,  including  recreation,  range, 
soil  and  water,  fish,  wildlife,  timber,  and 
fire/fuels,  to  meet  the  desired  future 
condition  of  the  Forest. 

Forest  Plan  direction  for  the  South 
Fork  Salmon  River  Drainage  requires 
that  the  Payette  National  Forest  assist 
other  agencies,  tribes,  and  entities  to 
restore  harvestable,  robust,  self- 
sustaining  populations  of  naturally 
reproducing  salmon  and  trout  in  the 
South  Fork  Salmon  River. 

The  following  information  is  provided 
to  meet  more  fully  the  guidelines  for 
proposed  projects  in  the  Columbia  River 
Basin  as  described  in  the  "Columbia 
River  Basin  Anadromous  Fish  Habitat 
Management  Policy  and  Implementation 
Guide."  The  guide  was  completed  on 
January  25, 1991,  for  the  purpose  of 
providing  guidance  for  implementation 
of  the  Intermountan,  Northern,  and 
Pacific  Northwest  Forest  Service 
Regions",  anadromous  fish  habitat 
management  policies. 

The  proposed  Hays  Station  Timber 
Sale  could  effect  anadromous  fish 
habitat  in  the  lower  portion  of  the  South 
Fork  Salmon  River  and  Pony  Creek,  a 
tributory  to  the  South  Fork  Salmon 
River.  Log-haul  routes  potentially  affect 
the  Warren  and  Secesh  River 
watersheds.  Potential  environmental 
effects  would  be  cumulative  within 
these  watersheds. 

Pony  Creek  contains  about  20  acres  of 
stream  on  National  Forest  System 
Lands,  or  about  a  3/4-mile  length  from 
the  mouth  going  upstream,  that  is 
suitable  for  occupancy  by  steelhead. 
Pony  Creek  has  been  ranked  by  the 
Bonneville  Power  Administration's 
rivers  study  as  an  outstanding  creek  for 
resident  salmonids.  Road  locations  or 
other  constructions  encroach  on  existing 


stream  channels  and  could  not  be 
remedied  without  obliteration  of  major 
system  roads  or  other  constructed 
features.  Stream  turbidity  increases 
when  storms  f.ush  more  sediment  from 
roads  or  other  human-caused  land 
disturbances.  Future  coordination  to 
mitigate  or  reduce  these  impacts  is 
considered  desirable.  Fire  suppression 
over  the  past  80  years  has  resulted  in 
the  accumulation  of  ladder  fuels  and 
now  poses  an  increased  risk  of  high 
intensity  fire.  The  likely  use  of  tractors 
during  fire  suppression  activities 
increases  the  risk  of  sediment-causing 
erosion  on  the  area's  steep,  fragile  soils. 

Additional  drainages  within  the 
project  area  include  China  Creek.  K 
Creek,  and  Big  and  Little  Flat  Creeks. 
These  appear  to  be  non-anadromous 
drainages. 

The  South  Fork  Salmon  River  contains 
400  acres  of  stream  on  the  Payette 
National  Forest  that  is  suitable  for 
occupancy  by  steelhead  trout  and 
chinook  salmnn  .About  56.000  steelhead 
smolts  and  280.000  chinook  salmon 
smolts  could  be  produced  from  the 
existing  habitat. 

Potential  effects  of  timber  h  irvest  on 
these  watersheds  include  alteration  of 
vegetation  as  it  affects  instream 
temperature,  large  organic  debris, 
nutrient  cycles,  and  carbon  cycles. 
Effects  of  vegetative  alteration  also 
include  changes  in  stream  flow.  Land 
disturbance  potentially  produces 
increased  human-caused  sediment.  Fuel 
spills  or  other  changes  could  potentially 
occur  along  haul  routes  and  within  the 
project  area. 

An  inventor>'  for  Pony  Creek,  K  Creek, 
China  Creek,  and  Big  and  Little  Flat 
Creeks  was  completed  September  18, 
1991.  No  fish  were  found  in  these  creeks 
except  for  Pony  Creek.  Redband  trout 
and  fry  (possibly  steelhead)  were 
observed  in  the  lower  reach  of  Pony 
Creek.  It  appears  from  inventory 
observations  that  little  or  no  habitat 
exists  for  anadromous  fish  in  K  Creek. 
China  Creek,  and  Big  and  Little  Flat 
Creeks.  These  creeks  do  contribute 
Hows,  sediment,  debris,  and  nutrients  to 
the  main  stern  of  the  South  Fork  Salmon 
River.  Little  inventory  information  is 
available  for  habitat  conditions  in  the 
lower  South  Fork  Salmon  River.  A  1992 
Remote  Sensing  inventory  for  the 
identification  and  mapping  of  sandbars, 
water  depths,  and  macrohabifat 
classification  is  planned  for  the  lower 
main  stem  of  the  South  Fork. 

Mitigation  measures  for  the  area  as 
required  by  the  Forest  Plan  are 
described  in  the  Forest  Plan  (appendix 
A-2).  Public  participation  will  be 
especially  important  at  several  points 
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during  the  analysis,  particularly  during 
scoping  of  issues  and  review  of  the 
DEIS. 
The  scoping  process  includes: 
1  identifying  potential  issues. 

2.  identifying  issues  to  be  analyzed  in 
depth 

3.  Eliminating  insignificant  issues  or 
those  covered  by  a  relevant  previous 
environmental  analysis. 

4.  Determining  potential  cooperating 
agencies  and  task  assignment. 

The  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  has  been 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat. 

The  Forest  Service  has  conducted 
internal  and  external  scoping  on  the 
proposed  timber  sales  and  has  identified 
preliminary  issues  and  concerns  that  fall 
into  these  categories: 

—Fisheries/Water  quality  and  quantity 

— Recreation 

—Wildlife 

— Threatened.  Endangered,  and 

Sensitive  Species 
— Soil  productivity 
— Fire  Management 
— Cultural  Resources  ' 

The  second  major  opportunity  for 
public  input  is  the  DEIS.  The  DEIS  will 
analyze  a  range  of  alternatives  to  the 
proposed  action,  including  No  Action 
and  alternative  amounts  of  timber 
harvesting  The  DEIS  is  expected  to  be 
filed  with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  in  .November  1992.  EPA 
will  then  publish  a  notice  of  availability 
of  the  DEIS  in  the  Federal  Register 
I\jblic  comments  are  invited. 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the  notice  of 
availability  appears  in  the  Federal 
Register.  It  is  important  that  those 
interested  in  the  mangement  of  the 
affected  areas  participate  at  that  time. 
To  he  most  helpful,  comments  on  the 
DEIS  should  be  as  specific  as  possible 
and  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  ElS's  must  structure 
their  participation  of  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewer's  position  and  contentions 
( i'ermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC,  435  U.S.  519,  553  [1978]),  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  [Wisconsin  Heritages. 
Inc.  V.  Harris.  490  F.  Supp.  1334, 1338 


[E.D.  Wis.  19801).  The  reason  for  this  is 
to  ensure  that  substantive  comments 
and  objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
in  the  final  EIS  (FEIS). 

Comments  on  the  DEIS  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  FEIS.  which  is 
scheduled  to  be  completed  in  May  1993. 
In  the  FEIS  the  Forest  Service  is 
required  to  respond  to  the  comments 
received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  FEIS,  and 
applicable  laws,  regulations,  and 
policies  in  making  the  decision  and 
stating  the  reasons  for  it  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal  under  36  CFR  part  217, 

Veto  J.  LaSalle,  Forest  Supervior  of 
the  Payette  National  Forest,  McCall 
Idaho,  is  the  Responsible  Official  for 
this  EIS. 

Dated:  March  24. 1992. 
Jacqueline  B  r;.ill 
Administrative  Officer. 
IFR  Doc  92-7599  Fiind  4-1-92;  8:45  am) 
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I  Forest  Plan  Amendment  16] 

Management  Indicator  Species; 
Flathead  National  Forest,  Flathead 
Lake,  Lewis  and  Clark.  Lincoln. 
Missoula,  and  Powell  Counties  State 
of  Montana 

agency:  Forest  Service,  USDA. 
ACTION:  Revised  notice:  intent  to 
prepare  a  supplement  to  a  final 
environmental  impact  statement. 

SUMMARY:  Revised  notice  of  intent  to 
prepare  a  Supplement  to  the  December 
1985.  Environmental  Impact  Statement 
(EIS)  for  the  Flathead  National  Forest 
Land  and  Resource  Management  Plan 
(LRMP).  The  supplement  proposes  to 
amend  the  LRMP  by  adopting  standards 
for  management  of  habitat  for  pileated 
woodpecker,  marten,  marten,  and 
barred  owl.  The  original  notice  of  intent 
was  published  June  28, 1990,  (55  FR 
26475). 

This  notice  revises  the  intended 
action  published  June  28. 1990  from 
preparing  an  environmental  impact 
statement  to  a  Notice  of  Intent  to 
Supplement  the  1985  LRMP  EIS.  This 
notice  also  revises  the  probable  date  of 
availability  of  the  draft  supplement  to 
the  EIS  from  June.  1991,  to  June.  1992. 
and  the  final  supplement  originally 
scheduled  for  January  1992  is  now 
scheduled  for  November,  1992. 


The  LRMP  EIS  of  December,  1985 
established  the  three  species  in 
Management  Indicator  Species  (MIS). 
The  purpose  of  this  proposal  is  to 
respond  to  the  8/31/88  decision  of  the 
Chief  of  the  Forest  Service  to  amend  the 

LRMP  to  add standards  that  will 

ensure  that  these  species  will  remain 
well  distributed  throughout  the  foresL" 

DATES:  The  draft  supplement  to  the  EIS 
for  the  Management  indicator  Species 
LRMP  Amendment  is  expected  to  be 

available  by  June  ?"  "'^'^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  EIS  should  be  directed  to  Nancy 
Warren,  Biologist  and  Management 
Indicator  Species  Interdisciplinary  team 
member,  or  Joel  Holtrop,  Forest 
Supervisor.  Flathead  National  ForesL 
1935  Third  Avenue  East,  KalispelL  MT 
59901.  Phone:  (406)  755-5401. 

Dated:  March  26. 1992. 
loel  0.  Holtrop, 
Forest  Supenisor 

[FR  Doc.  92-7602  Filed  4-1-92;  8:45  am) 
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The  Packers  and  Stockyards 
Administrations,  United  Stales 
Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202),  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  \Q\etseq.]. 

AL-187    Clay  County  Livestock,  Inc. 

Ashland,  Alabama 
FL-133    Jamerson's  Auction  Service 

Springhill,  Florida 
NC-163    Mount  Olive  Livestock  Market.  Inc. 

Snow  Hill.  North  Carolina 

Pursuant  to  the  authority  under 
section  302  of  the  Packers  and 
Stockyards  Act,  notice  is  hereby  given 
that  it  is  proposed  to  designate  the 
stockyards  named  above  as  posted 
stockyards  subject  to  the  provisions  of 
said  Act. 

Any  person  who  wishes  to  submit 
written  data,  views  or  arguments 
concerning  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Director,  Livestock  Marketing  Division, 
Packers  and  Stockyards  Administration, 
room  3408-South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250  by  April  11. 1992. 
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All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Director  of  the  Livestock 
Marketing  Division  during  normal 
business  hours. 

Done  at  Washington.  DC  this  27th  day  of 
March. 

Harold  W.  Davis. 

Director  Livestock  Marketing  Division. 
|FR  Doc.  92-7544  Filed  4-1-^2:  fr45  am] 
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Soil  Conservation  Service 
Moniteau  Creek  Watershed,  MO 

agency:  Soil  Conservation  Service. 
LSD  A. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Moniteau  Creek  Watershed.  Boone, 
Howard,  and  Randolph  counties, 

FOR  FURTHER  INFO««AT10N  CON"' ACT: 

Russell  C.  Mills,  State  Conservationist, 
Soil  Conservation  Service,  Parkade 
Center,  suite  250.  601  Business  Loop  70 
West,  Columbia,  Missouri  65203, 
telephone  (314)  876-0901. 

SUPPLEMENT AL  INFORMATtOM;  VnQ 
environmentai  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Russell  C.  Mills.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for  flood 
control,  watershed  protection,  fish  and 
wildlife  habitat  improvement,  and 
recreation.  The  planned  works  of 
improvement  include  91  small  single- 
purpose  floodwater  retarding  dams;  a 
multiple-purpose  dam  for  flood 
prevention,  fish  and  wildlife  and 
recreation;  an  accelerated  land 
treatment  program  for  erosion  control; 
and  a  forest  management  plan. 

The  notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 


interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Russell  C.  Mills.  State  Conservationist. 
Missouri. 

No  Administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  45  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

"(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Program  No. 
10.904.  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials)" 

Dated:  March  5.  1992. 
Russell  C.  Mills. 
State  Conser\-ationisL 
(FR  Doc,  92-7585  Filed  4-1-92;  8:45  amj 
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DEPARTMENT  C3F  COMMERCE 

Agercy  ^orrnn  l!nd«f  Review  by  the 
Office  0*  Management  and  Budget 

(0MB; 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposals  for 
collections  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  diapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Title:  Technical  Data  Letter  of 
Explanation. 

Form  Number:  EAR  Section  779.5. 

OMB  Approval  Number  0694-0047. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  4,185  hours. 

Number  of  Respondents:  2,235. 

A  vg  Hours  Per  Respondent:  1.87 
hours. 

Needs  and  Uses:  This  collection  of 
information  is  the  Letter  of  Explanation 
and  special  documentation  which 
accompanies  an  application  for  a  license 
to  export  technical  data.  This  letter 
describes  the  exact  nature  and  use  of 
the  data  to  be  exported.  The  information 
is  used  by  the  licensing  officer  in  making 
a  determination  on  whether  or  not  a 
license  should  be  issued. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  :••  retain  a  benefit. 

OMB  Desk  Officer  Gary  Waxman 
(202)  395-7340,  Room  3208,  New 


Executive  Office  Building.  Washington. 
D.C.  20503. 

Agvncy:  National  Institute  of 
Standards  and  Technology. 

Title:  Survey  of  U.S.  Manufacturing 
Issues. 
Form  Number  N/A. 
OMB  Approval  Numher  N/A. 
Tvpe  of  Request-  New  collection. 
Burden:  250  reporting  hours. 
Number  of  Respondents:  1,000. 
Avg  Hours  Per  Respondent:  .25  hours. 
Needs  and  Uses:  The  Manufacturing 
Fnginpfring  Ldboratory  (MF.L)  of  the 
NIST  rnnducts  research  into  new 
r-.i";  :'' ^'tanng  technologies  and 
ttichriiques.  The  results  of  this  research 
program  are  made  available  to  U.S. 
industrv'  in  research  publications, 
consultations,  workshops,  and 
standards  activities.  For  this  program  to 
have  maximum  economic  impact,  it  m;ust 
concentrate  on  the  issues  and  needs  that 
are  the  most  important  to  U.S.  industn,-, 
and  the  results  must  be  disseminated  in 
the  most  effective  manner.  The  purpose 
of  this  survey  is  to  obtain  information 
that  can  be  used  in  planning  future 
research  programs  within  NISTs  MEL. 
The  survey  is  designed  to  identify 
information  on  manufacturing  issues, 
needs  and  priorities  that  can  lead  to 
research  efforts  that  will  increase  the 
competitiveness  of  I'  S  industrv'. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 
FrequeiKy:  One-time. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  O^^icer  Maya  A.  Bernstein 
(202)  395-3785.  Room  3235,  New 
Executive  Office  Building,  Washington. 
D.C.  20503. 

Agency:  National  Oceanic  and 
.Atmospheric  .Adm.inistration 

Title:  Certificate  of  Exemption 
Renewal. 

Form  Number  N/A, 
OMB  Approval  Number:  0648-007a 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 
Burden:  50  hours. 
Number  of  Respondents:  12, 
Avg  Hours  Per  Respondent,  4  16 
hours. 

Needs  (ji>d  Uses:  This  information  is 
collected  to  (1)  grant  certain  memt)ers  of 
the  public  an  exemption  under  the 
Endangered  Species  Act  of  1973  to 
which  they  would  not  otherwise  't>e 
entitled,  and  (2)  to  manage  the  program 
and  provide  for  effective  law 
enforcement. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 
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Frequency:  Every  three  years, 
quarterly. 

Rt'spondent's  Obligation:  Mandatory 

OMB  Desk  Officer  Ron  Minsk  (202]" 
395-3084.  Room  .'i019,  New  Executive 
Office  Building.  Washington,  DC.  20503. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Subsequent  Purchaser  Reports. 

Form  Number:  N/A. 

OMB  Approval  Number:  0648-0079. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  150  reporting  hours. 

Number  of  Respondents:  150. 

Avg.  Hours  Per  Respondent:  1  hour. 

Needs  and  Uses:  Under  the 
Endangered  Species  Act,  it  is  illegal  to 
engage  in  interstate  or  foreign  commerce 
of  products  comprised  of  endangered 
fish  or  wildlife.  Certificates  of 
Exemption  were  issued  to  persons 
holding  inventories  of  such  items  before 
the  effective  date  of  the  law.  Only  those 
persons  holding  such  exemptions  are 
allowed  to  engage  in  interstate  or 
foreign  commerce.  To  enforce  the  Ac^. 
NCAA's  enforcement  officers  need  a 
way  to  identify  legal  items  from  illegal 
ones.  Subsequent  purchasers  of  items, 
planning  to  resale  the  items  in  intrastate 
commerce,  must  submit  a  report  so  that 
enforcement  staff  can  determine 
whether  or  not  an  item  is  legal. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations, 

frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

0^fB  Desk  Officer:  Ron  Minsk  (202) 
395-3084.  Room  3019.  New  Executive 
Office  Building.  Washington.  DC.  20230. 

Agency:  National  Oceanic  and 
.A'mospheric  Administration. 

Title:  Northeast  Region  Logbook 
E'amily  of  Forms, 

Form  Numbers:  NOAA88-30,  88-59, 
88-140, 

OMB  Approval  Number:  0648-0212. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  2,082  hours. 

Number  of  Respondents:  544. 

A  vg  Hours  Per  Respondent:  3,83 
hours. 

Needs  and  Uses:  Logbooks  are  needed 
to  obtain  fishery -dependent  data  on  the 
fishing  industn,'.  catch,  effort,  biological, 
and  economic  information  from 
commercial  and  recreational  fishermen. 
Data  are  used  for  stock  assessment, 
quota  compliance,  regulatory  analysis, 
monitoring,  and  resource  management. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
ur  organizations. 

Frequency:  Weekly,  monthly. 


Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Ron  Minsk,  (202) 
395-30R4  Room  3019.  New  Executive 
Office  Bu :i(i;ng,  Washington,  D.C.  20230. 

A^r::(  y:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Salmon  Reporting  Requirements 
in  Washington,  Oregon,  and  California. 

Form  Number:  N/A. 

OMB  Approval  Number:  0648-0222. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  50  reporting  hours. 

Number  of  Respondents:  200, 

Avg  Hours  Per  Respondent:  .25  hours. 

Needs  and  Uses:  Timely  and  accurate 
accounting  of  salmon  catch  data  for  a 
regulatory  area  subject  to  quota 
management  is  necessary  for  quota 
assessment.  Commercial  salmon 
fishermen  who  wish  to  leave  a 
regulatory  area  to  land  their  catches  in 
another  area  will  transmit  catch  reports 
as  specified  annually  in  the  preseason 
regulations. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit  institutions,  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent  s  Obligation:  Mandatory. 

OMB  Desk  Officer:  Ron  Minsk  (202) 
395-3084.  Room  3019,  New  Executive 
Office  Building,  Washington,  D.C,  20503. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Application  for  a  Commercial 
Fisheries  Exemption  under  Section  114 
of  the  Marine  Mammal  Protection  Act. 

Form  Number:  No  form  number 
assigned. 

OMB  Approval  Number  0648-0224 

Type  of  Request  Request  for 
extension  of  the  expiration  date  of  a 
currently  approved  collection. 

Burden:  3,350  hours. 

Number  of  Respondents:  13,000. 

Avg  Hours  Per  Respondent:  .25  hours. 

Needs  and  Uses:  The  Marine  Mammal 
Protection  Act  (MMPA)  mandates  the 
protection  of  marine  mammals  and 
makes  killing,  except  under  permit  or 
exemption,  a  violation.  The  information 
provided  is  necessary  to  obtain  an 
exemption  from  the  Act.  Without  this 
exemption  system,  commercial 
fishermen  incidentally  killing  or  injuring 
marine  mammals  during  their  normal 
fishing  activities  are  in  violation  of  the 
MMPA  and  subject  to  prosecution  and 
stiff  penalties. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit  institutions,  small  businesses  or 
organizations. 

Frequency:  Annual, 

Respondent's  Obligation:  Mandatory, 


OMB  Desk  Officer  Ron  Minsk  (202) 
395-3084,  Room  3019,  New  Executive 
Office  Building,  Washington,  D.C  20230. 

Agency:  National  Oceanic  and 
Atmospheric  Administration 

Title:  Reporting  Requirements  for  a 
Commercial  Fisheries  Exemption  under 
Section  114  of  the  Marine  Mammal 
Protection  Act. 

Form  Number  No  form  number 
assigned. 

OMB  Approval  Number  0648-0225. 

Type  of  Request  Request  for 
extension  of  a  currently  approved 
collection. 

Burden:  143.988  hours. 

Number  of  Respondents:  28,963. 

Avg  Hours  Per  Respondent  4.97. 

Needs  and  Uses:  The  Marine  Mamma! 
Protection  Act  mandates  the  protection 
of  marine  mammals  and  makes  killing, 
except  under  permit  or  exemption,  a 
violation.  Section  114,  as  amended, 
authorizes  an  exemption  for  commercial 
fishermen  provided  they  register  with 
the  National  Marine  Fisheries  Service 
(NMFS)  and  report  takings.  The 
information  is  required  by  statute  and 
needed  by  NFMS  to  determine  the 
impacts  of  commercial  fishing  on  marine 
mammal  populations. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit  institutions,  small  businesses  or 
organizations. 

Frequency:  Annual,  on  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Ron  Minsk  (202) 
395-3084,  room  3019.  New  Executive 
Office  Building,  Washington,  DC  20230. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  room  5327. 
14th  and  Constitution  Avenue,  NV.'. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
the  respective  OMB  Desk  Officer  at  the 
address  indicated. 

Dated;  March  28.  1992. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organizations. 
[FR  Doc.  92-7569  Filed  4-1-92;  8:45  amj 
Bi.  I,  iwc  com  ">'  •;>-■€  * 


Agency  Forms  Under  Rev(i»w  by  the 
Office  of  Management  arxi  Buogei 

(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
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provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
Agency:  Bureau  of  the  Census. 
Title:  Nativity  and  Immigration 
Questions  for  the  Current  Population 
Survey  CATI/CAPI  Overlap  Test. 
Form  NumbeisJ:  MLS-263. 
Agency  Approval  Number:  None. 
Type  of  Request:  New  collection. 
Burden:  150  hours. 
Number  of  Respondents:  18,000. 
Avg  Hours  Per  Response:  30  seconds. 
Needs  and  Uses:  The  Census  Bureau 
will  collect  these  data  monthly  between 
July  1992  and  December  1993  as  part  of 
the  CATI/CAPI  overlap  interviewing  for 
the  Current  Population  Survey  (CPS). 
Census  will  collect  data  on  the  size  and 
characteristics  of  the  U.S.  foreign-born 
population  to  analyze  socioeconomic 
characteristics  by  nativity,  evaluate 
current  immigration  patterns  and  study 
the  effects  of  immigration  on  population 
growth.  Census  will  use  these  data  to 
assess  immigration  impacts  and 
undocumented  migration  for  reports 
required  by  the  Immigration  Act  of  1990, 
assess  the  effect  of  the  Immigration 
Reform  and  Control  Act  of  1986,  and  to 
improve  accuracy  in  the  postcensal 
population  estimates  and  the  1990 
decennial  census  coverage  evaluation. 

Affected  Public:  Individuals  or 
households. 
Frequency:  Monthly. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 
Agency:  Bureau  of  the  Census. 
Title:  1992  Census  of  Finance, 
Insurance,  and  Real  Estate. 

Form  Numberfs):  CB-6000  through 
CB-6702  (18  report  forms). 
Agency  Approval  Number:  None. 
Type  of  Request:  New  collection. 
Burden:  615.000  hours. 
Number  of  Respondents:  478.600. 
A  vg  Hours  Per  Response:  1-hour  and 
17  minutes. 

Needs  and  Uses:  The  Census  Bureau 
will  conduct  the  census  of  finance, 
insurance,  and  real  estate  as  part  of  the 
1992  Economic  Censuses.  The  economic 
censuses  are  the  primary  source  of  facts 
about  the  structure  and  functioning  of 
the  Nation's  economy.  The  1992  Census 
of  Finance.  Insurance,  and  Real  Estate 
will  measure  the  economic  activity  of 
nearly  1.7  million  establishments 
classified  in  Division  H  of  the  Standard 
Industrial  Classification.  This  sector  is 
comprised  of  three  broad  industry 
groups:  (i)  finance  consists  of  depository 
institutions,  nondepository  credit 
institutions,  holding  companies,  other 
investment  companies,  brokers  and 
dealers  in  securities  and  commodity 
contracts,  and  security  and  commodity 


exchanges:  (ii)  insurance  covers 
insurance  carriers  and  insurance  agents 
and  brokers:  and  (iii)  real  estate 
includes  owner-lessors,  agents,  and 
developers  of  real  estate.  This 
information  collection  will  produce 
basic  statistics  for  number  of 
establishments,  revenue,  payroll, 
employment,  and  a  variety  of  subject 
statistics,  including  major  sources  of 
revenue,  value  of  assets  leased  under 
capital  leasing  arrangements,  and 
number  of  buildings  managed. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  small 
businesses  or  organizations. 

Fifequency:  Every  5  years. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  room  5312. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  March  27. 1992. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
[FR  Doc.  92-7589  Filed  4-1-92;  8:45  am] 

BILLING  COOe  3S1O-07-F 


Bureau  of  the  Census 

Census  Advisory  Committee  on 
Agriculture  Statistics,  p  d  c  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463  as 
amended  by  Pub.  L.  94-409),  we  are 
giving  notice  of  a  meeting  of  the  Census 
Advisory  Committee  on  Agriculture 
Statistics.  The  meeting  will  convene  on 
May  14, 1992  at  the  Bureau  of  the 
Census,  room  2412,  Federal  Building  3, 
Washington,  DC  20233. 

The  Committee  advises  the  Director, 
Bureau  of  the  Census,  on  the  kind  of 
information  that  should  be  obtained 
from  respondents  associated  with 
agricultural  production:  prepares 
recommendations  regarding  the  contents 
of  agricultural  reports:  and  presents  the 
views  and  needs  for  data  of  major 
agricultural  organizations  and  their 
members,  and  other  suppliers  of 
agricultural  statistics. 

The  Committee  is  composed  of  20 
members  appointed  by  the  presidents  of 
the  nonprofit  organizations  having 


representatives  on  the  Committee  and  a 
representative  from  the  Department  of 
Agriculture. 

The  agenda  for  the  May  14  meeting 
that  will  begin  at  9  a.m.  and  adjourn  at 
4:30  p.m.  is:  (1)  Call  to  order  and 
introduction:  (2)  introductory  remarks 
by  the  Director,  Bureau  of  the  Census: 
(3)  review  of  Census  Bureau  agriculture 
statistics  program:  (4)  1992  agriculture 
census — publicity  program:  (5)  linking 
related  data  sets  and  producing  cross- 
area  reports:  (6)  Census  Quality 
Management:  (7)  customer  feedback:  (8) 
public  questions  and  comments:  (9) 
Committee  recommendations:  and  (10) 
election  of  1993  chairperson. 

The  meeting  is  open  to  the  public  and 
a  brief  period  is  set  aside  for  public 
comment  and  questions.  Those  persons 
with  extensive  questions  or  statements 
must  submit  them  in  writing  to  the 
Census  Bureau  official  named  below  at 
least  3  days  before  the  meeting. 

Persons  wishing  additional 
information  regarding  this  meeting  or 
who  wish  to  submit  written  statements 
may  contact  Mr.  George  Pierce, 
Agriculture  Division,  Bureau  of  the 
Census,  room  437,  Iverson  Mall, 
Suitland,  Maryland.  (Mailing  address: 
Washington,  DC  20233)  Telephone  (301) 
763-6556. 

Dated:  March  26,  1992. 
Barbara  Everilt  Bryant. 
Director.  Bureau  of  the  Census. 
[FR  Doc.  92-7519  Filed  4-1-92:  8:45am| 

BILLING  CODE  351(X-07-ll 


Bureau  of  Export  Administration 

Materials  Processing  Technical 
Advisory  Committee;  Closed  Meeting 

A  meeting  of  tiie  Materials  Processing 
Technical  Advisory  Committee  will  be 
held  April  22.  1992,  9  a.m.,  in  the  Herbert 
C.  Hoover  Building,  room  1617M,  14th 
Street  &  Pennsylvania  Avenue.  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  materials 
processing  and  related  technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  February  5,  1992. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended. 
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that  the  series  of  meetings  of  the 

Committee  and  of  any  Subcommittees 
thereof,  deahng  with  the  classified 
materials  listed  m  5  US.C,  552b(c)n) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetmgs  found  in 
section  10  (aim  and  {al(3).  of  the 
Federal  Advisor\'  Committee  ,AcI,  The 
remaining  senes  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  pubhc 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628.  U.S.  Department  of 
Commerce.  Washington.  DC  20230.  For 
further  information,  contact  Lee  Ann 
Carpenter  on  (202)  377-2583. 

Da"M]  ,M,irrh  30.  1992 

Bfitty  A.  FerreU. 

Director.  Technical  Advisory  Committee 
Staff. 

[PR  Doc.  92-7632  Filed  4-1-92:  8:45  am] 

BILLIMG  CODE  3510-DT-M 


Transportation  and  Related  Equipment 
Tachnical  Advisory  Committee; 
Partially  Closed  Meeting 

A  mpt'tmg  of  the  Tr.invportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  April  23. 1992. 
9:30  a.m.,  Herbert  C.  Hoover  Building, 
room  1617-M.  14th  Street  and 
Constitution  .Aivenue.  .N'VV..  Washington, 
DC.  The  Committee  advises  the  Office 
of  Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  transportation  ana  related 
equipment  or  technology'. 

Agenda:  General  Session 

1.  Opening  Remarks  by  the  Chairman 
or  Commerce  Representative. 

2.  Introduction  of  Members  and 
Visitors. 

3.  Presentation  of  Papers  or  Comments 
by  the  Public. 

4.  Review  the  Outcome  of  COCOM 
Negotiations  and  Missile  Technology. 

5.  Review  the  Imminent  Technologies 
resulting  from  the  Transportation  Ad 
Hoc  Meeting. 

Kxecutive  Session 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  programs  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 


he  submitted  at  anv  time  before  or  after 
the  meeting.  However,  in  order  to 
facilitate  distribution  of  public 
presentation  materials  to  the  Committee 
members,  the  Committee  suggests  that 
you  forward  your  public  presentation 
materials  two  weeks  prior  to  the 
meeting  to  the  below  listed  address:  Ms. 
Ruth  D.  Fitts.  U.S.  Department  of 
Commerce/BXA.  Office  of  Deputy 
Assistant  Secretary  for  Export 
Administration.  14th  &  Constitution 
Avenue,  NW.,  room  1621,  Washington. 
DC  20230. 

The  Assistant  Secretary  for 
.\dministration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  28, 
1990,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittee  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552(c)(1)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  (a)(3).  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC.  For  further 
information  or  copies  of  the  minutes  call 
Ruth  D.  Fitts.  202-377^959. 

Dated:  March  30. 1992. 
Betty  A.  FerreU, 

Director,  Tech  nice]  Advisory  Committee  Unit. 
Office  of  the  Deputy  Assistant  Secretary  for 
Export  A  dministration. 

[FR  Doc.  92-7633  Filed  4-1-92:  8:45  am] 

BILUNO  CODE  3S10-OT-M 


International  Trade  Administration 
1A-557-805J 

Preliminary  Determination  of  Sales  .at 
Less  Than  Fair  Value  and 
Postponement  of  Final  Determir.atton, 
Extruded  Rubber  Thread  From 
Malaysia 

agency:  Import  Administration, 
International  Trade  Administration. 
Departmrnt  of  Commerce. 
EFFECTIVE  DATE:  April  2,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Vincent  Kane,  Gary  Beltger,  or  Margo 
Lanouette,  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 


Avenue.  NW.,  Washington,  DC  20230; 
telephone;  (202)  377-2815,  377-2239.  or 

377-01  fin 

PRELIMINARY   DETERMINAT!-3>r.  We 

preliminarily  determine  that  extruded 
rubber  thread  from  Malaysia  is  being,  or 
is  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  (19  U.S.C.  1673b). 
The  estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register  (56  FR 
48158.  September  24, 1991)  the  following 
events  have  occurred. 

On  October  15. 1991,  the  U.S. 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  the  extruded 
rubber  thread  industry  in  the  United 
States  is  materially  injured,  or 
threatened  with  material  injury,  by 
reason  of  imports  of  extruded  rubber 
thread  from  Malaysia.  On  October  18, 
1991,  the  Department  presented  section 
A  of  its  antidumping  questionnaire  to 
Heveafil/Filmax  Sdn.  Bhd.  and 
Rubberflex  Sdn.  Bhd.,  the  sales  of  which 
accounted  for  substantially  more  than  60 
percent  of  imports  of  extruded  rubber 
thread  during  the  period  of  investigation 
(POI).  On  October  31, 1991,  the 
Department  presented  Sections  B  and  C 
of  its  questionnaire  to  the  same 
companies. 

Supplemental/deficiency  letters  were 
presented  to  the  companies  for  section 
A  and  sections  B  and  C  on  November  22. 
1991,  and  January  7, 1992,  respectively. 
Responses  to  all  of  the  aforementioned 
questionnaire  sections  and  supplements 
were  received  from  the  respondents  in 
time  for  consideration  for  purposes  of 
this  preliminary  determination. 

On  January  21, 1992.  at  the  request  of 
the  petitioner,  we  postponed  the 
preliminary  determination  in  this 
investigation  from  February  5. 1992,  until 
February  14. 1992  (Notice  of 
Postponement  of  Preliminary 
Antidumping  Ehjty  Determination  on 
Extruded  Rubber  Thread  from  Malaysia 
and  Alignment  of  Final  Countervailing 
Duty  Determination  of  Extruded  Rubber 
Thread  from  Malaysia,  57  FR  3163, 
January  28. 1992).  On  February  14.  1992. 
petitioner  alleged  sales  at  less  than  the 
cost  of  production.  On  February  25, 1992. 
at  the  request  of  the  petitioner,  we 
postponed  the  preliminary 
determination  until  March  26,  1992 
(Postponement  of  Preliminary 
Antidumping  Duty  Determination: 
Extruded  Rubber  Thread  from  Malaysia, 
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57  FR  6492).  On  February  27, 1992,  we 
initiated  an  investigation  to  determine 
whether  sales  have  been  made  over  an 
extended  period  at  less  than  the  cost  of 
production.  In  the  time  remaining  prior 
to  the  preliminary  determination,  we 
were  unable  to  reach  a  preliminary 
determination  on  whether  sales  have 
been  made  at  less  than  cost.  This 
determination  will  be  included  in  our 
final  determination  in  this  investigation. 
Finally,  on  March  24, 1992,  respondent 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination  in 
this  investigation,  the  Department 
postpone  the  fmal  determination  to  135 
days  after  the  date  of  the  publication  of 
the  affirmative  preliminary 
determination  (See  Postponement 
section  of  this  notice). 

Scope  of  thp  I.nvestigation 

The  p.-oauct  covered  by  this 
investigation  is  extruded  rubber  thread 
from  Malaysia.  Extruded  rubber  thread 
is  defined  as  vulcanized  rubber  thread 
obtained  by  extrusion  of  stable  or 
concentrated  natural  rubber  latex  of  any 
cross  sectional  shape,  measuring  form 
0.18  mm,  which  is  0.007  inches  or  140 
gauge,  to  1.42  mm.  which  is  0.056  inches 
or  18  gauge,  in  diameter.  Extruded 
rubber  thread  is  currently  classified 
under  subheading  4007.00.00  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
<;rnnp  nf  this  proceeding  is  dispositive. 

Standing 

By  letter  of  February  7. 1992. 
respondents  claim  that  food  grade 
rubber  thread  constitutes  a  separate  like 
product.  They  further  claim  that  because 
petitioner  does  not  produce  food  grade 
rubber  thread,  petitioner  is  not  an 
interested  party  with  respect  to  this 
product.  Therefore,  petitioner  lacks 
standing  to  file  a  petition  requesting 
antidumping  duty  relief  with  respect  to 
this  product. 

The  ITCh.^s  preliminarily  determined 
in  this  proceeding  that  there  is  one  like 
product,  which  includes  all  of  the 
merchandise  defined  by  the  scope  of 
this  investigation,  including  food  grade 
rubber  thread.  We  have  analyzed  the 
information  on  uie  record  concerning 
this  issue  and  have  determined  that  we 
have  no  basis  to  disagree  with  the  ITC's 
"like  product"  determination. 
Accordingly,  we  determine  that 
petitioner  produces  a  product  like  the 
imported  product  and.  hence,  has 
standing  to  file  this  investigation.  See, 
for  example  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 


Nepheline  Syenite  from  Canada  (57  FR 
9237.  March  17. 1992). 

Period  of  Investigation 

The  POI  is  March  1. 1991.  through 
August  31.  1991. 

Such  or  Similar  Comparisons 

For  purposes  of  the  preliminary 
determination,  we  have  determined  that 
extruded  rubber  thread  comprises  a 
single  category  of  such  or  similar 
merchandise.  Comparisons  were  made 
on  the  basis  of  the  following  criteria: 
Guage.  type  of  finish,  color  and  other 
special  qualities. 

We  made  adjustments  for  differences 
in  the  physical  characteristics  of  the 
merchandise,  where  appropriate,  in 
accordance  with  section  773(a)(4)(C)  of 
the  "Act. 

Fair  Value  Comparisions 

To  determine  whether  sales  of 
extruded  rubber  thread  from  Malaysia 
to  the  United  States  were  made  at  less 
than  fair  value,  this  product.  Therefore, 
petitioner  lacks  standing  to  file  a 
petition  requesting  antidumping  duty 
relief  with  respect  to  this  product. 

The  ITC  has  preliminarily  determined 
in  this  proceeding  that  there  is  one  like 
product,  which  includes  all  of  the 
merchandise  defined  by  the  scope  of 
this  investigation,  including  food  grade 
rubber  thread.  We  have  analyzed  the 
information  on  the  record  concerning 
this  issue  and  have  determined  that  we 
have  no  basis  to  disagree  with  the  FTC's 
"like  product"  determination. 
Accordingly,  we  determine  that 
petitioner  produces  a  product  like  the 
imported  product  and,  hence,  has 
standing  to  file  this  investigation.  See. 
for  example.  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Nepheline  Syenite  from  Canada  (57  FR 
9237.  March"l7. 1992). 

Period  of  Invesgitation 

The  POI  is  March  1.  1991.  through 
August  31,  1991. 

Such  or  Similar  Comparisons 

For  purposes  of  the  preliminary 
determination,  we  have  determined  that 
extruded  rubber  thread  comprises  a 
single  category  of  such  or  similar 
merchandise.  Comparisons  were  made 
on  the  basis  of  the  following  criteria: 
Guage.  tyi>e  of  finish,  color  and  other 
special  qualities. 

We  made  adjustments  for  differences 
in  the  physical  characteristics  of  the 
merchandise,  where  appropriate,  in 
accordance  with  section  773(a)(4)(C)  of 
the  Act. 


f  air  V  alue  Comparisons 

To  determine  whether  sales  of 
extruded  rubber  thread  from  Malaysia 
to  the  United  States  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice.  In  order 
to  compare  sales  of  comparable 
quantities,  we  compared  direct 
container  sales  for  export  to  the  United 
States  with  direct  container  sales  for 
export  to  Hong  Kong  and  sales  from  the 
related  U.S.  distributor's  warehouse  to 
sales  from  the  related  Hong  Kong 
distrubutor's  warehouse  in  accordance 
with  19  CFR  353.55.  We  did  not  make 
fair  value  comparisons  on  second 
quality  merchandise  or  samples,  since 
the  volume  of  seconds  and  samples  sold 
in  the  U.S.  market  during  the  period  of 
investigation  was  minimal. 

Finally,  on  sales  made  from  inventory 
by  related  overseas  branch  offices  in 
both  the  United  States  and  Hong  Kong, 
we  used  invoice  date  as  the  date  of  sale 
because  the  invoice  date  was  either  the 
same  as  the  order  confirmation  date  or 
followed  it  by  one  to  three  days. 
Moreover,  respondents  did  not  retain 
any  record  of  the  order  confirmation 
date  on  sales  from  inventory. 

On  direct  container  sales,  we  also 
used  the  invoice  date  for  Rubberflex  and 
the  bill  of  lading  date  for  Heveafil/ 
Filmax  as  the  date  of  sale  because 
neither  of  these  companies  maintained 
order  confirmation  dates  for  direct  sales 
in  their  computerized  data  bases.  To 
retrieve  order  confirmation  dates 
manually  would  have  required  extensive 
searching  of  numerous  records  and 
accounts  followed  by  the  burdensome 
task  of  converting  the  data  to  computer 
format.  Therefore,  we  are  using  the 
invoice  date  or  the  bill  of  lading  date  as 
the  date  of  sale  on  direct  container 
shipments  also. 

To  insure  that  this  approach  does  not 
result  in  our  losing  sales  confirmed 
during  the  later  part  of  the  POI  but  not 
invoiced  or  issued  a  bill  of  lading  until 
sometime  after  the  POI,  we  directed 
respondents  to  include  in  their  sales 
tabulations  for  August  1991,  the  last 
month  of  the  POI,  not  only  sales 
invoiced  or  issued  a  bill  of  lading  date 
during  August,  but  also  sales  confirmed 
in  August  but  not  invoiced  or  issued  a 
bill  of  lading  until  sometime  after 
August.  Unlike  sales  from  inventory, 
direct  sales  were  at  times  invoiced  or 
issued  a  bill  of  lading  as  much  as  a 
month  after  the  order  confirmation.  In 
this  way,  we  avoided  losing  those  direct 
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sales  confirmed  during  the  POI  but 
invoiced  after  the  POI. 

We  note  that  using  the  invoice  date  or 
the  bill  of  lading  date,  rather  than  the 
order  confirmation  date,  as  the  date  of 
sale  would  appear  to  have  little,  if  any, 
effect  on  the  less  than  fair  value 
calculations  because  the  exchange  rates 
for  converting  Hong  Kong  dollars  and 
.Malaysian  ringit  to  U.S.  dollars  varied 
only  minimally  during  the  POI. 

United  States  Price 
A.  Heveafil/Filmax 

For  container  sales  made  directly  to 
unrelated  U.S.  customers  by  Heveafii 
and  Filmax,  we  based  USP  on  purchase 
price  in  accordance  with  section  772(b) 
of  the  Act,  because  all  container  sales 
were  made  directly  to  unrelated  parties 
prior  to  im^portation  into  the  United 
States  and  because  exporter's  sales 
price  (ESP)  methodology  was  not 
indicated  by  other  circumstances.  ESP 
methodology  did  not  appear  to  be 
appropriate  for  direct  container  sales, 
because  the  subject  merchandise  was 
not  introduced  into  the  inventory  of 
Heveafil's  U.S.  branch  and  the  branch 
office  acted  essentially  as  a  processor  of 
sales-related  documentation  and  as  a 
communications  link  with  unrelated  U.S. 
customers. 

We  calculated  purchase  price  based 
on  packed,  c.i.f.  delivered  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight. 
foreign  brokerage,  ocean  freight,  marine 
insurance,  U.S.  brokerage,  and  inland 
freight,  in  accordance  with  section 
"72(d)(2)  of  the  Act.  In  addition,  where 
appropriate  we  made  deductions  for 
rebates. 

For  sales  made  from  warehouse  by 
Heveafil's  related  U.S.  distributor,  we 
based  USP  on  ESP.  in  accordance  with 
section  772(c)  of  the  Act,  because  the 
first  sales  to  unrelated  parties  occurred 
after  importation  into  the  United  States. 

We  calculated  ESP  based  on  packed, 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight  and  brokerage, 
ocean  freight,  marine  insurance,  U.S. 
inland  freight,  U.S.  brokerage,  entry  fees 
and  rebates.  In  accordance  with  section 
772(e)(2)  of  the  Act.  we  made  additional 
deductions,  where  appropriate,  for 
advertising,  credit,  and  indirect  selling 
expenses.  Indirect  selling  expenses 
consist  of  warehouse  costs,  inventory 
carrying  costs  and  general  indirect 
selling  expenses  incurred  in  Malaysia 


and  the  United  States  with  respect  to 
U.S.  sales. 

P  Rubberflex 

For  container  sales  made  directly  to 
unrelated  U.S.  customers  by  Rubberflex, 
we  based  USP  on  purchase  price  in 
accordance  with  section  772(b)  of  the 
Act,  because  all  container  sales  were 
made  directly  to  unrelated  parties  prior 
to  importation  into  the  United  States 
and  because  ESP  methodology  was  not 
indicated  by  other  circumstances. 
Exporter's  sales  price  (ESP) 
methodology  was  not  appropriate  for 
direct  container  sales  because  the 
subject  merchandise  was  not  introduced 
into  the  inventory  of  Rubberflex's  U.S. 
distributor  and  the  distributor  acted 
only  as  a  processor  of  sales-related 
documentation  and  as  a 
communications  link  with  unrelated  U.S. 
customers. 

We  calculated  purchase  price  based 
on  packed,  c.i.f.  delivered  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
foreign  brokerage,  ocean  freight,  marine 
insurance,  U.S.  brokerage,  entry  fees, 
and  inland  freight,  in  accordance  with 
section  772(d)(2)  of  the  Act.  In  addition, 
where  appropriate  we  made  deductions 
for  rebates. 

For  sales  made  from  warehouse  by 
Rubberflex's  related  U.S.  distributor,  we 
based  USP  on  ESP,  in  accordance  with 
section  772(c)  of  the  Act,  because  the 
first  sales  to  unrelated  parties  occurred 
after  importation  into  the  United  States. 

We  calculated  ESP  based  on  packed, 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  handling  and 
brokerage,  ocean  freight,  marine 
insurance,  U.S.  inland  freight.  U.S. 
brokerage.  U.S.  entry  fees  and,  where 
appropriate,  rebates.  In  accordance  with 
section  772(e)(2)  of  the  Act,  we  made 
additional  deductions,  where 
appropriate,  for  advertising,  credit,  and 
indirect  selling  expenses.  Indirect  selling 
expense  consist  of  warehouse  costs, 
inventory  carrying  costs  and  general 
indirect  selling  expenses  incurred  in 
Malaysia  and  the  United  States  with 
respect  to  U.S.  sales. 

Foreign  Market  Value 

\i\  oruer  to  determine  whether  ttiere 
were  sufficient  sales  of  extruded  rubber 
thread  in  the  home  market  to  serve  as  a 
viable  basis  for  calculating  FMV,  we 
compared  the  volume  of  home  market 
sales  in  the  one  such  or  similar  category 
to  the  volume  of  third  country  sales  in 


the  same  such  or  similar  category,  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  Neither  Heveafii,  Filmax.  nor 
Rubberflex  had  viable  home  markets 
with  respect  to  sales  of  extruded  rubber 
thread  made  during  the  POI.  In  selecting 
which  third  country  market  to  use  for 
comparison  purposes,  we  first 
determined  which  third-country  markets 
had  "adequate"  volumes  of  sales,  within 
the  meaning  of  19  CFR  353.49(b)(1).  We 
determined  that  the  volume  of  sales  to  a 
third  country  market  was  adequate  if 
the  sales  of  such  or  similar  merchandise 
exceeded  or  was  equal  to  five  percent  of 
the  volume  sold  to  the  United  States.  In 
selecting  which  of  the  third  country 
markets  with  adequate  sales  volumes 
was  the  most  appropriate  for 
comparison  purposes,  we  selected  Hong 
Kong,  the  third  country  market  with  the 
largest  volume  of  sales,  in  accordance 
with  19  CFR  353.49(b)(2). 

A.  Heveafii 

For  direct  container  sales  for  export  to 
the  United  States,  we  calculated  FMV 
on  the  basis  of  c.i.f.  delivered  prices  on 
direct  container  shipments  to  unrelated 
customers  in  Hong  Kong,  in  accordance 
with  section  773(a)(1)(B)  of  the  Act.  For 
sales  from  warehouse  by  the  related 
U.S.  distributor,  we  calculated  FMV  on 
the  basis  of  the  delivered  prices  on  sales 
from  warehouse  to  unrelated  customers 
by  the  related  Hong  Kong  distributor  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act. 

We  made  deductions,  where 
appropriate,  for  Malaysian  Inland 
freight,  brokerage,  handling  charges, 
ocean  freight  and  marine  insurance.  We 
made  circumstances  of  sale 
adjustments,  where  appropriate,  for 
differences  in  credit  costs  pursuant  to  19 
CFR  353.56(a).  Where  appropriate,  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  When 
FMV  was  to  be  compared  with  ESP,  we 
also  deducted  indirect  selling  expenses 
including  inventory  carrying  expenses, 
warehousing  expenses,  and  other 
indirect  selling  expenses.  This  deduction 
for  home  market  indirect  selling 
expenses  was  capped  by  the  amount  of 
indirect  selling  expenses  in  the  U.S. 
market,  in  accordance  with  19  CFR 
353.56(b). 

B.  Rubberflex 

For  direct  container  sales  for  export  to 
the  United  States,  we  calculated  FMV 
on  the  basis  of  c.i.f.  port  prices  on  direct 
container  shipments  to  unrelated 
customers  in  Hong  Kong,  in  accordance 
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with  section  773(a)(1)(A)  of  the  Act.  For 
sales  from  warehouse  by  the  related 
U.S.  distributor,  we  calculated  FMV  on 
the  basis  of  the  delivered  prices  on  sales 
from  warehouse  to  unrelated  customers 
by  the  related  Hong  Kong  distributor  in 
accordance  with  section  773(a)(1)(A)  of 
the  Act. 

We  made  deductions,  where 
appropriate,  for  Malaysian  inland 
freight,  brokerage,  handling  charges, 
ocean  freight  and  marine  insurance.  We 
made  circumstances  of  sale 
adjustments,  where  appropriate,  for 
differences  in  credit  costs  pursuant  to  19 
CFR  353.58(a).  Where  appropriate,  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  When 
FMV  was  to  be  compared  with  ESP,  we 
also  deducted  indirect  selling  expenses 
including  inventory  carrying  expenses, 
warehousing  expenses,  and  other 
indirect  selling  expenses.  This  deduction 
for  home  market  indirect  selling 
expenses  was  capped  by  the  amount  of 
indirect  selling  expenses  in  the  U.S. 
market,  in  accordance  with  19  CFR 
353.56(b). 


Currency  Conversion 


In  accordance  with  19  CFR  353.60,  we 
converted  foreign  currency  info  the 
equivalent  amount  of  United  States 
currency  using  the  official  exchange 
rates  in  effect  on  the  appropriate  dates. 
AH  currerK:y  conversions  were  made  at 
rates  certified  by  the  Federal  Reserve 
Bank. 

Critical  Circumstances 

Petitioner  alleges  that    critical 
circumstances"  exist  with  respect  to 
imports  of  extruded  rubber  thread  from 
Malaysia.  Section  733(e)(1)  of  the  Act 
provides  that  critical  circumstances 
exist  when  we  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
the  following; 

(1)  That  there  is  a  history  of  dumping 
of  the  same  class  or  kind  of 
merchandise,  or  that  the  person  by 
whom,  or  for  whose  account,  the 
merchandise  was  imported  knew  or 
should  have  known  that  the  exporter 
was  selling  the  merchandise  at  less  than 
fair  market  value,  and 

(2)  that  there  have  been  massive 
imports  of  the  subject  merchandise  over 
a  relatively  short  period.. 

To  determine  whether  imports  have 
been  massive  over  a  relatively  short 
period,  we  based  our  analysis  on 
respondents'  shipment  data  for  equal 
periods  immediately  preceding  and 
following  the  filing  of  the  petition. 

Pursuant  to  19  CVR  353.16  (f)  and  (g), 
we  examined  a  period  beginning  in  the 
month  in  which  the  petition  was  filed 


and  ending  three  months  later.  Thus,  we 
selected  the  period  from  August  29, 1991 
(the  day  the  "proceeding  began")  to 
November  29,  1991  as  the  comparison 
period.  We  then  compared  the  quantify 
of  imports  during  the  comparison  period 
for  each  respondent  to  the  imports 
during  the  immediately  preceding  period 
(the  "base  period")  of  comparable 
duration. 

Under  19  CFR  353.16(f)(2).  unless  the 
imports  in  the  comparison  period  have 
increased  by  at  least  15  percent  over  the 
imports  during  the  base  period,  we  will 
not  consider  the  imports  "massive".  Our 
analysis  indicates  that  shipments  from 
Filmax  and  Rubberflex  have  increased 
by  considerably  more  than  15  percent. 

Since  these  companies  show  evidence 
of  massive  imports  over  a  relatively 
short  period  of  time,  we  need  to 
consider  whether  there  is  a  history  of 
dumping  or  whether  there  is  reason  to 
believe  or  suspect  that  importers  of  this 
product  knew  or  should  have  known 
that  it  was  being  sold  at  less  than  fair 
value.  We  examined  recent  antidumping 
cases  and  found  that  there  are  currently 
no  findings  of  dumping  in  the  United 
States  or  elsewhere  on  the  subject 
merchandise  by  Malaysian  producers. 

We  then  examined  the  magnitude  of 
the  dumping  margins  in  this 
investigation,  since  it  is  our  standard 
practice  to  impute  knowledge  of 
dumping  under  section  733(e)(l)(A)(ii)  of 
the  Act.  when  the  estimated  margins  are 
of  such  a  magnitude  that  the  importer 
should  have  realized  that  dumping 
existed  with  regard  to  the  subject 
merchandise.  Normally,  in  purchase 
price  sales,  we  consider  estimated 
margins  of  25  percent  or  greater  to  be 
sufficient,  and  in  exporter's  sales  price 
sales,  margins  of  15  percent  or  greater  to 
be  sufficient  to  impute  knowledge  of 
dumping.  See,  e.g.  Preliminary 
Determination  of  Sales  af  Less  than  Fair 
Value:  Oscillating  and  Ceiling  Fans  from 
the  People's  Republic  of  China  (56  FR 
66834.  December  26. 1991).  Using  these 
criteria,  we  have  found  that  the 
preliminary  margins  in  this  investigation 
are  so  low  as  to  preclude  the  imputation 
of  knowledge  of  dumping.  Therefore,  we 
preliminarily  determine  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  extruded  rubber  thread 
from  Malaysia. 

Verifi  cation 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturef/producer/exportef 


Margin 
percentage 


HeveaW/Filmax  Sdn.  Btid 2.62 

Rubberflex  Sdn.  Bhd I  2.22 

All  otners - i  2.47 

The  above  less  than  fair  value  margin 
percentages  do  not  refiect  an  adjustment 
for  countervailing  duties  imposed  fo 
offset  an  export  subsidy.  In  a 
countervailing  duty  investigation  being 
conducted  simultaneously  with  this 
antidumping  investigation,  we 
preliminarily  found  that  export 
subsidies  in  the  amount  of  9.51  percent 
are  being  bestowed  on  the  subject 
merchandise  and  we  ordered  a  deposit 
of  estimated  countervailing  duties  in  this 
amount  or  a  bond  in  lieu  thereof 
(Preliminary  Affirmative  Countervailing 
Duty  Determination:  Extruded  Rubber 
Thread  from  Malaysia.  56  FR  67276. 
December  30, 1991).  In  accordance  with 
19  U.S.C.  772(d)(1)(D),  an  addition  to  the 
United  States  price  must  be  made  for 
countervailing  duties  imposed  to  offset 
an  export  subsidy.  Therefore,  the  above 
margin  percentage  must  be  adjusted  to 
take  into  account  the  deposit  of 
estimated  countervailing  duties.  Once 
this  adjustment  is  made,  the  less  than 
fair  value  margins  in  this  case  are 
entirely  eliminated.  Therefore,  at  this 
time  we  will  not  require  a  deposit  of 
estimated  antidumping  duties.  Effective 
April  28. 1992,'however,  the  Department 
will  terminate  the  suspension  of 
liquidation  and  the  deposit  of  estimated 
countervailing  duties  in  the 
countervailing  duty  investigation, 
because,  in  accordance  with  section  705 
of  the  Act  and  article  5.  paragraph  3  of 
the  Subsidies  Code,  provisional 
measures  may  remain  in  effect  no  longer 
than  120  days.  Consequently,  the 
adjustment  to  the  United  States  price  for 
countervailing  duties  imposed  will  not 
be  made  for  entries  made  on  or  after  this 
date.  Therefore,  by  virtue  of  this 
antidumping  determination,  on  April  28. 
1992.  we  will  also  direct  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  extruded  rubber  thread 
from  Malaysia,  as  defined  in  the  "Scope 
of  the  Investigation"  section  of  this 
notice,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  April  28,  1992.  in  addition,  the  U.S. 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  on  these 
entries  equal  to  the  estimated 
preliminary  dumping  margins  shown 
above.  This  suspension  of  liquidation, 
when  imposed,  will  remain  in  effect 
until  further  notice. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
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the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final  determination 
is  affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Postponement  of  Final  Detprmination 

As  stated  above,  in  accordance  with 
19  CFR  353.20(b)  respondents  have 
requested  that  in  the  event  of  an 
affirmative  preliminary  determination 
the  Department  postpone  the  final 
determination.  Accordingly,  we  are 
postponing  the  date  of  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  the  publication  of 
this  notice. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  July  24. 
1992,  and  rebuttal  briefs  no  later  than 
luly  31,  1992.  In  accordance  with  19  CFR 
353.38(b),  we  will  hold  a  public  hearing, 
if  requested,  to  afford  interested  parties 
an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  August  3, 1992,  at  10  a.m.  at  the 
U.S.  Department  of  Commerce,  room 
3708, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099.  within  ten  days 
of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  (3)  the 
reasons  for  attending;  and  (4)  a  list  of 
the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15. 

Dated:  March  26.  1992. 

Marjorie  A.  Chorlins. 

Acting  Assistant  Secretary  for  Import 
Administration. 
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Termination  of  Antidumping  Duty 
Investigation:  High-Tenacity  Rayon 
Filament  Yarn  From  The  Netherlands 

agency;  Import  Administration. 
inirrnational  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  April  2,  1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Cynthia  Thirumalai  or  Edward  Easton, 
Office  of  Antidumping  Investigations. 
Import  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230;  telephone:  (202)  377-6498  or 
(202]  377-1777,  respectively. 

Scope  of  Inxpsligation 

The  product  covered  by  this 
investigation  is  high-tenacity  rayon 
filament  yarn.  High-tenacity  rayon 
filament  yam  is  a  multifilament  single 
yam  of  viscose  rayon  with  a  twist  of 
five  turns  or  more  per  meter,  having  a 
denier  of  1100  or  greater,  and  a  tenacity 
greater  than  35  centinewtons  per  tex. 
This  yam  is  classified  currently  under 
item  5403.10.30.40  of  the  Harmonized 
Tariff  Schedule  ("HTS").  Although  the 
HTS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
Department's  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Termination  of  Investigation 

On  February  20, 1992,  the  Department 
of  Commerce  (the  Department) 
published  its  preliminary  antidumping 
duty  determination  in  the  Federal 
Register  (57  FR  6091).  In  a  letter  dated 
March  6. 1992,  petitioner  notified  the 
Department  of  the  withdrawal  of  its 
September  6, 1991,  petition  and 
requested  termination  of  the 
antidumping  investigation. 

In  accordance  with  19  CFR  353.17(a). 
upon  the  petitioner's  withdrawal  of  the 
petition,  the  Department  may  terminate 
an  investigation  after  notice  to  all 
parties  to  the  proceeding  and  after 
consultation  with  the  International 
Trade  Commission  (ITC).  Furthermore, 
the  Department  may  not  terminate  an 
investigation  unless  it  concludes  that 
termination  is  in  the  public  interest.  We 
have  notified  all  parties  to  the 
proceeding  and  consulted  with  the  ITC. 
In  addition,  we  have  concluded  that 
termination  of  the  investigation  is  in  the 
public  interest.  Accordingly,  we  are 
terminating  the  antidumping  duty 
investigation  of  high-tenacity  rayon 
filament  yarn  from  the  Netherlands.  This 
action  is  taken  pursuant  to  section 
734(a)(1)  of  the  Tariff  Act  of  1930.  as 
amended. 


Dated:  March  26. 1992. 
Marjorie  A.  Choriins, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  92-7635  Filed  4-1-92;  8  45  am| 
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Approval  of  Nine  Federal  infotrTi,:v'K::)n 
Processing  Standards  on  Modern's  for 
Data  Communicattons  Use  0'''i 
Telephone-Type  Circu'ts 

agency:  National  Institute  of  Standards 
anH  Tprhnology  (NIST).  Commerce. 

ACTJON  Notice. 

summary:  The  purpose  of  this  notice  is 
to  announce  that  the  Secretary  of 
Commerce  has  approved  nine  (9)  new 
standards,  which  will  be  published  as 
FIPS  Publications  162  through  170. 

On  April  17. 1991  (58  FR  15583)  and 
June  18. 1991  (56  FR  27999),  notices  were 
published  in  the  Federal  Register  that  a 
new  family  of  Federal  Information 
Processing  Standards  were  being 
proposed  to  replace  Federal  Information 
Processing  Standards  133. 134-1. 135. 
and  136  (formerly  designated  Federal 
Standards  1005A.  1006A.  1007.  and 
1008). 

These  newly  approved  standards 
adopt  selected  portions  of  CCITT 
(Intemational  "Telegraph  and  Telephone 
Consultative  Committee)  modem 
recommendations:  V.22.  V.22  bis.  V.26, 
V.26  bis.  V.27  bis.  V.27  ter.  V.29.  V.32. 
V.33.  V.42.  and  V.42  bis. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
these  standards  were  reviewed  by  NIST 
and  the  National  Communications 
System  (NCS).  On  the  basis  of  this 
review.  NIST  recommended  that  the 
Secretary  approve  the  standards  as 
Federal  Information  Processing 
Standards  (FIPS).  and  prepared  a 
detailed  justification  document  for  the 
Secretary's  review  in  support  of  that 
recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary, 
and  which  includes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  and  is  available  for 
inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility,  room  6020. 
Herbert  C.  Hoover  Building,  14th  Street 
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between  Pennsylvania  and  Constitution 
Avenues.  NW.,  Washington.  DC  20230. 

Each  approved  standard  contains  two 
sections:  (1)  An  announcement  section. 
which  provides  information  concerninj? 
the  applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  each  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  These  standards  are 
..  September  15.  1992. 

ADORESSes;  Interested  parties  may 
purchase  copies  of  these  new  standards. 
including  the  technical  specifications 
portions,  from  the  National  Technical 
Information  Service  (NTIS).  Sepcific 
ordering  information  from  NTIS  for 
these  standards  is  set  out  in  the  Where 
to  Obtain  Copies  Section  of  the 
announcement  portion  of  each  standard. 

FOR  FURTHER  IK^ORMATION  Cr-NTflCT: 


t\outr\ 


K 


iCiit.  I 


Communications  System.  701  South 
Court  House  Road.  Arlington.  VA  22204- 
2198,  Telephone  (703)  692-2124. 

Authority:  Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of  Standards 
and  Technolog>-  after  approval  by  the 
Secretarj'  of  Commerce  pursuant  to  Section 
ni(d)  of  the  Federal  Property  and 
ifVdministrative  Services  Act  of  1949  as 
amended  by  the  Computer  Security  Act  of 
1987.  Public  Law  100-235. 

Dated;  March  26. 1992. 
lohn  W.  LyoDs, 

Federal  Information  Processing 
Standards  Publication  162 

(Date)  [ 

Announcing  the  Standard  for  1.200  Bits 
Per  Second  Two-  Wire  Duplex  Modems 
for  Data  Communications  Use  on 
Telephone-Type  Circuits 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987.  Public 
Law  100-235. 

1.  A^ome  of  Standard.  1.200  Bits  per 
Second  Two-Wire  Duplex  Modems  for 
Data  Communications  Use  on 
Telephone-Type  Circuits  (FIPS  PUB  162). 

2.  Category  of  Standard. 
Telecommunications  Standard. 

3.  Explanation.  Modems  are  used  to 
modulate  digital  data  into  a  form  that 
can  be  transmitted  within  the  voice- 


band  frequencies  passed  by  telephone- 
type  circuits,  and  to  demodulate  the 
information  back  to  digital  data  at  a 
destfhation. 

The  modem  described  by  this 
standard  is  based  upon  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  Recommendation 
V.22,  which  in  turn  was  based  upon  the 
Western  Electric  Company  model  212 
modem.  In  addition  to  operation  at  1,200 
bit/s.  an  optional  600  bit/s  capability  is 
described.  This  standard  supersedes 
F'lPS  PUB  136  (former  Federal  Standard 
1008)  in  its  entirety. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  National 
Communications  System,  Office  of 
Technology  and  Standards. 

6.  Related  Document.  Federal 
Information  Resources  Management 
Regulations  subpart  201-20.303, 
Standards,  and  subpart  201-39.1002. 
Federal  Standards. 

7.  Objectives.  This  standard  is 
intended  to  facilitate  interoperability 
between  telecommunication  facilities 
and  systems  of  the  Federal  Government. 

8.  Applicability.  This  standard  shall 
be  used  by  all  Federal  departments  and 
agencies  when  procuring  new  equipment 
and  services  that  utilize  600  and/or  1,200 
bit/s  two-wire  duplex  modems  for  data 
communications  use  on  telephone-type 
circuits.  However,  it  is  not  mandatory 
for  use  when  expanding  or  replacing 
equipment  in  already  existing  networks 
of  modems. 

9.  Specifications.  The  specifications 
are  CCITT  Recommendation  V.22. 1.200 
Bits  Per  Second  Duplex  Modem 
Standardized  for  Use  in  the  General 
Switched  Telephone  Network  and  on 
Point-to-Point  2-Wire  Leased  Telephone- 
Type  Circuits- 
Requirements  are  as  follows: 

a.  Section  2  of  CCITT 
Recommendation  V.22  is  adopted  with 
the  following  exceptions: 

(1)  Use  of  guard  tones  is  not 
encouraged. 

(2)  Implementations  may  include 
Alternative  A.  Alternative  B,  or  Modes 
iii  and  iv  (the  difference  between 
Alternatives  A  and  B). 

Note:  This  does  not  preclude  the  use  of 
other  techniques  at  additional  data  rates. 

b.  Use  of  Section  3  of  CCITT 
Recommendation  V.22  is  optional. 

c.  Section  4  of  CCITT 
Recommendation  V.22  is  adopted  with 
the  following  exceptions: 

(1)  Character  Lengths  of  8.  9.  and  11 
bits  need  not  be  supported. 

(2)  Section  4.3.  Alternative  C  (i.e.. 
Mode  v).  is  not  adopted. 


d.  Section  5  of  CCITT 
Rpcommpndation  V.22  is  adopted. 

e.  Section  6  of  CCITT 
Recommendation  V.22  is  adopted  with 
the  following  exceptions: 

(1)  A  tone  of  2.225  Hz  miiy  be 
substituted  for  the  unscrambled  binary  1 
in  the  handshake  sequence. 

(2)  Use  of  the  described  digital 
interchange  circuits  is  optional. 

(3)  Section  6.4.  Operating  Sequence 
for  Alternative  C.  is  not  adopted. 

f.  Use  of  Section  7  of  CCITT 
Recommendation  V.22  is  optional. 

10.  Qualifications.  This  standard  is 
based  upon  CCITT  Recommendation 
V.22.  that  has  undergone  extensive 
international  review  and  has  been 
widely  implemented  by  manufacturers. 
However,  this  standard  will  be  reviewed 
at  five  year  intervals  to  ensure  that  the 
needs  of  Government  users  are 
adequately  addressed. 

11.  Patents.  Modems  implementing 
this  standard  may  be  covered  by  U.S. 
and  foreign  patents. 

12.  Implementation.  The  use  of  this 
standard  by  Federal  departments  and 
agencies  is  cotnpulsory  and  binding  for 
the  acquisition  of  new  equipment  and 
services,  effective  September  15. 1992. 
except  as  noted  in  Section  8. 

13.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPSl  The  head 
of  such  an  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44.  U.S,  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system  or  related 
telecommunications  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  charly  identified. 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  Attn:  FIPS 
Waiver  Decisions.  Technology  Building. 
room  B-154;  Gaithersburg.  MD  20899. 


Federal  Register  /  Vol.  57.  No.  64  /  Thursday.  April  2.  1992  /   NotK.s 


11293 


In  dddition.  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
(".overnment  Operations  of  the  House  of 
Representatives  and  Committee  on 
Cnivernment  .Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register 

V\  hen  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or.  if  the  waiver 
determination  is  made  after  the  notice  is 
published,  by  amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  de(-ides  to  make  under  5  U.S.C. 
552(b).  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

14.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield.  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  International 
Telecommunication  Union.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  162 
(FIPSPUB162).  and  the  title.  When 
microfiche  is  desired,  this  should  be 
specified.  Payment  may  be  made  by 
check,  money  order,  purchase  order, 
credit  card,  or  deposit  account. 

Federal  Information  Processing 
Standards  Publication  163 

(Date) 

Announcing  the  Standard  for  2.400  Bits 
per  Second  Two-  Wire  Duplex  Modems 
for  Data  Communications  Use  on 
Telephone-  Type  Circuits 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursiiant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  2.400  Bits  per 
Second  Two-Wire  Duplex  Modems  for 
Data  Com.munications  use  on 
Telephone-Type  Circuits  (FIPS  PUB  163). 

2.  Category  of  Standard. 
Telecommunications  Standard. 

3.  Explanation.  Modems  are  used  to 
modulate  digital  data  into  a  form  that 


can  be  transmitted  within  the  voice- 
band  frequencies  passed  by  telephone- 
type  circuits,  and  to  demodulate  the 
information  back  to  digital  data  at  a 
destination. 

The  modem  described  by  this 
standard  is  based  upon  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  Recommendation 
V.22  bis.  Interworking  is  provided  with 
modems  operating  at  1,200  bits/s.  This 
standard  and  FIPS  PUB  164  supersede 
FIPS  PUB  133  (former  Federal  Standard 
1005A)  in  its  entirety. 

4,  Approving  Authority.  Secretary  of 
Commerce. 

5,  Maintenance  Agency.  National 
Communications  System,  Office  of 
Technology  and  Standards. 

6,  Related  Document.  Federal 
Information  Resources  Management 
Regulations  subpart  201-20.303, 
Standards,  and  subpart  201-39.1002, 
Federal  Standards. 

7.  Objectives.  This  standard  is 
intended  to  facilitate  interoperability 
between  telecommunication  facilities 
and  systems  of  the  Federal  Government, 

8.  Applicability.  This  standard  shall 
be  used  by  all  Federal  departments  and 
agencies  when  procuring  new  equipment 
and  services  that  utilize  2,400  bit/s  two- 
wire  duplex  modems  for  data 
communications  use  on  telephone-type 
circuits.  However,  it  is  not  mandatory 
for  use  when  expanding  or  replacing 
equipment  in  already  existing  networks 
of  modems. 

9.  Specifications.  The  specifications 
are  CCITT  Recommendation  V.22  bis. 
2400  Bits  Per  Second  Duplex  Modem 
Using  the  Frequency  Division  Technique 
Standardized  for  Use  on  the  General 
Switched  Telephone  Network  and  on 
Point-to-Point  2-Wire  Leased  Telephone- 
Type  Circuits. 

Requirements  are  as  follows: 

a.  Section  2  of  CCITT 
Recommendation  V,22  bis  is  adopted 
with  the  following  exceptions: 

(1)  Use  of  guard  tones  is  not 
encouraged. 

Note:  This  does  not  preclude  the  use  of 
other  techniques  at  additional  data  rates. 

b.  Use  of  Section  3  of  CCITT 
Recommendation  V.22  bis  is  optional. 

c.  Section  4  of  CCITT 
Recommendation  V.22  bis  is  adopted 
with  the  following  exceptions: 

(1)  Character  lengths  of  8,  9,  and  11 
bits  need  not  be  supported. 

(2)  Modes  1  and  3  (synchronous 
operation)  are  optional. 

d.  Section  5  of  CCITT 
Recommendation  V.22  is  adopted. 

e.  Section  6  of  CCITT 
Recommendation  V.22  is  adopted  with 
the  following  exceptions: 


(1)  A  tone  of  2.225  Hz  may  be 
substituted  for  the  unscrambled  binary  1 
in  the  handshake  sequence. 

(2)  Use  of  the  described  digital 
interchange  circuits  is  optional. 

f.  Use  of  Section  7  of  CCITT 
Recommendation  V.22  bis  is  optional. 

10.  Qualifications.  This  standard  is 
based  upon  CCITT  Recommendation 
V,22  bis.  that  has  undergone  extensive 
international  review  and  has  been 
widely  implemented  by  manufacturers. 
However,  this  standard  will  be  reviewed 
at  five  year  intervals  to  ensure  that  the 
needs  of  Government  users  are 
adequately  addressed. 

11.  Patents.  Modems  implementing 
this  standard  may  be  covered  by  U.S. 
and  foreign  patents. 

12.  Implementation.  The  use  of  this 
standard  by  Federal  departments  and 
agencies  is  compulsory  and  binding  for 
the  acquisition  of  new  equipment  and 
services,  effective  September  15, 1992, 
except  as  noted  in  Section  8. 

13.  Wo; vers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FTPS).  The  head 
of  such  an  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system  or  related 
telecommunications  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Governmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  Ihey  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  m.ade  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology:  Attn:  FIPS 
Waiver  Decisions.  Technology  Building, 
room  B-154;  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Government  Affairs  of  the  Senate  and 
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shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  the  notice  is 
published,  by  amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552(b),  sh^U  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

14.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
US.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  International 
Telecommunication  Union.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  163 
(FIPSPUB163I,  and  the  title.  When 
microfiche  is  desired,  this  should  be 
specified.  Payment  may  be  made  by 
check,  money  order,  purchase  order, 
credit  card,  or  deposit  account. 

Federal  Information  Processing 
Standards  Publication  164 

(Date) 

Announcing  the  Standard  for  2.400  Bits 
per  Second  Four-  Wire  Duplex  and  Two- 
Wire  Half-Duplex  Modems  for  Data 
Communications  Use  on  Telephone- 
Type  Circuits 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  2,400  Bits  per 
i  .-icond  Four-Wire  Duplex  and  Two- 
Wire  Half-duplex  Modems  for  Data 
Communications  Use  on  Telephone- 
Type  Circuits  (FIPS  PUB  164). 

2.  Category  of  Standard. 
Telecommunication  Standard 

3.  Explanation.  Modems  are  used  to 
modulate  digital  data  into  a  form  that 
can  be  transmitted  within  the  voice- 
band  frequencies  passed  by  telephone- 
type  circuits,  and  to  demodulate  the 
information  back  to  digital  data  at  a 
destination.  j 


The  modem  described  by  this 
standard  is  based  upon  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  Recommendations 
V.26  (four-wire  duplex)  and  V.26  bis 
(two-wire  half-duplex).  This  standard 
and  FIPS  PUB  163  supersede  Fire  Pub 
133  (former  Federal  Standard  1005A)  in 
its  entirety. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  National 
Communications  System,  Office  of 
Technology  and  Standards. 

6.  Related  Document.  Federal 
Information  Resources  Management 
Regulations  subpart  201-20.303, 
Standards,  and  subpart  201-39.1002, 
Federal  Standards. 

7.  Objective.  This  standard  is 
intended  to  facilitate  interoperability 
between  telecommunication  facilities 
and  systems  of  the  Federal  Government. 

8.  Applicability.  This  standard  shall 
be  used  by  all  Federal  departments  and 
agencies  when  procuring  new  equipment 
and  services  that  utilize  2,400  bit/s  four- 
wire  duplex  and/or  two-wire  half- 
duplex  modems  for  data 
communications  use  on  telephone-type 
circuits.  However,  it  is  not  mandatory 
for  use  when  expanding  or  replacing 
equipment  in  already  existing  networks 
of  modems. 

9.  Specifications.  The  specifications 
are  CCITT  Recommendations  V.26,  2400 
Bits  Per  Second  Modem  Standardized 
for  Use  on  4-Wire  Leased  Telephone- 
Type  Circuits,  and  V.26  bis,  2400/1200 
Bits  Per  Second  Modem  Standardized 
for  Use  in  the  General  Switched 
Telephone  Network. 

Requirements  are  as  follows: 

a.  Section  2  of  CCITT 
Recommendation  V.28  is  adopted  with 
the  following  exception: 

(1)  Modulation  Alternative  B  shall  be 
utilized. 

b.  Section  3  of  CCITT 
Recommendation  V.26  is  adopted, 

c.  Section  4  of  CCITT 
Recommendation  V.26  is  adopted. 

d.  Use  of  Sections  5  through  9  of 
CCITT  Recommendation  V.26  is 
optional. 

e.  Section  2  of  CCITT 
Recommendation  V.26  bis  is  adopted. 

f.  Section  3  of  CCITT 
Recommendation  V.26  bis  is  adopted. 

g.  Section  4  of  CCITT 
Recommendation  V.26  bis  is  adopted 
with  the  following  exception: 

(1)  The  modulation  rate  is  not  limited 
to  75  baud. 

h.  Use  of  Sections  5  through  10  of 
CCITT  Recommendation  V.26  bis  is 
optional. 

10.  Qualifications.  This  standard  is 
based  upon  CCITT  Recommendations 


V.26  and  V.26  bis,  that  have  undergone 
extensive  international  review  and  have 
been  widely  implemented  by 
manufacturers.  However,  this  standard 
will  be  reviewed  at  five  year  intervals  to 
ensure  that  the  needs  of  Government 
users  are  adequately  addressed. 

11.  Patents.  Modems  implementing 
this  standard  may  be  covered  by  U.S. 
and  foreign  patents. 

12.  Implementation.  The  use  of  this 
standard  by  Federal  departments  and 
agencies  is  compulsory  and  binding  for 
the  acquisition  of  new  equipment  and 
services,  effective  September  15, 1992, 
except  as  noted  in  Section  8. 

13.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  an  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system  or  related 
telecommunications  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government  wide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  Attn:  Fire 
Waiver  Decisions,  Technology  Building, 
room  B-154;  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Government  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register 

When  the  determi.nation  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
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dptermindtion  is  made  ofter  (he  notice  is 
published,  by  amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552(b).  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

14.  Where  lo  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161,  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  International 
Telecommunication  Union.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  164 
(FIPSPUB164).  and  the  title.  When 
microfiche  is  desired,  this  should  be 
specified.  Payment  may  be  made  by 
check,  money  order,  purchase  order, 
credit  card,  or  deposit  account. 

Federal  Information  Processmg 
Standards  Publicntion  165 

(Date) 

Announcing  the  Standard  for  4,800  Bits 
per  Second  Four-  Wire  Duplex  and  Two- 
Wire  Half-Duplex  Modems  for  Data 
Communications  Use  on  Telephone- 
Type  Circuits 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  4,800  Bits  per 
Second  Four-Wire  Duplex  and  Two- 
Wire  Half-Duplex  Modems  for  Data 
Communications  Use  on  Telephone- 
Type  Circuits  (FIBS  PUB  165). 

2.  Category  of  Standard. 
Telecommunications  Standard. 

3.  Explanation.  Modems  are  used  to 
:jnodulale  digital  data  into  a  form  that 

can  be  transmitted  within  the  voice- 
band  frequencies  passed  by  telephone- 
type  circuits,  and  to  demodulate  the 
information  back  to  digital  data  as  a 
destination. 

The  modem  described  by  this 
standard  is  based  upon  International 
Telegraph  and  Telephone  Consultative 
Committee  (CC1T^  )  Recommendations 
V\27  bis  and  V.27  ter.  This  standard  and 
FIPS  PUB  166  supersede  FIPS  PUB  134-1 
(former  Federal  Standard  1006A)  m  its 
entirety. 


4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  National 
Communications  System.  Office  of 
Technology  and  Standards. 

6.  Related  Document.  Federal 
Information  Resources  Management 
Regulations  subpart  201-20.303. 
Standards,  and  subpart  201-39.1002. 
Federal  Standards. 

7.  Objectives.  This  standard  is 
intended  to  facilitate  interoperability 
between  telecommunication  facilities 
and  systems  of  the  Federal  Government. 

8.  Applicability.  This  standard  shall 
be  used  by  all  Federal  department  and 
agencies  when  procuring  new  equipment 
and  services  that  utilize  4,800  bit/s  four- 
wire  duplex  and/or  two-wire  half- 
duplex  modems  for  data 
communications  use  on  telephone-type 
circuits.  However,  it  is  not  mandatory 
for  use  when  expanding  or  replacing 
equipment  in  already  existing  networks 
of  modems. 

9.  Specifications.  The  specifications 
are  CCITT  Recommendations  V.27  bis, 
4800/2400  Bits  Per  Second  Modem  with- 
Automatic  Equalizer  Standardized  for 
Use  on  Leased  Telephone-Type  Circuits, 
and  V.27  ter,  4800/2400  Bits  Per  Second 
Modem  Standardized  for  Use  in  the 
General  Switched  Telephone  Network. 

Requirements  are  as  follows: 

Note:  The  recommendations  of  CCITT 
Recommendation  V.27  bis  apply  to  modems 
used  primarily  on  permanent  connections  and 
the  recommendations  of  CCITT 
Recommendation  V.27  ter  apply  primarily  to 
modems  used  on  dial-up  connections. 

a.  Sections  2,  3,  and  4  of  CCITT 
Recommendations  V.27  bis  and  V.27  are 
adopted. 

b.  Use  of  Sections  5,  6.  and  7  of  CCITT 
Recommendations  V.27  bis  and  V.27  ter 
are  optional. 

c.  Sections  8  and  9  of  CCITT 
Recommendations  V.27  bis  and  V.27  ter 
are  adopted. 

d.  Use  of  Sections  10  and  11  of  CCITT 
Recommendations  V.27  bis  and  Sections 
10  and  11  of  CCITT  Recommendations 
V.27  ter  are  optional. 

10.  Qualifications.  This  standard  is 
based  upon  CCITT  Recommendations 
V.27  bis  and  V .27  ter,  that  have 
undergone  extensive  international 
review  and  have  been  widely 
implemented  by  manufacturers. 
However,  this  standard  will  be  reviewed 
at  five  year  intervals  to  ensure  that  the 
needs  of  Government  users  are 
adequately  addressed. 

11.  Patents.  Modems  implementing 
this  standard  may  be  covered  by  U.S. 
and  foreign  patents. 

12.  Implementation.  The  use  of  this 
stanriiird  h\  F»'der.i!  departments  and 


agencies  is  compulsory  and  binding  for 
the  acquisition  of  new  equipment  and 
services,  effective  September  15, 1992, 
except  as  noted  in  Section  8. 
13.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  an  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system  or  related 
telecommunications  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  fmdingls).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified. 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  Attn:  FIPS 
Waiver  Decisions,  Technology  Building, 
room  B-154;  Gaithersburg.  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Government  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procuremet  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  the  notice  is 
published,  by  amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

14.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
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National  Technical  Information  Service. 
U.S.  Department  of  Commerce. 
Springfield.  VA  22161.  (Sale  of  the 
included  sp)ecifications  document  is  by 
arrangement  with  the  International 
Telecommunication  Union.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  165 
(F1PSPUB165).  and  the  title.  When 
microfiche  is  desired,  this  should  be 
specified.  Payment  may  be  made  by 
check,  money  order,  purchase  order, 
credit  card,  or  deposit  account. 

F  'dcrjl  Information  Processing 
Standards  Publication  166 

(Date) 

Announcing  the  Standard  for  4.800  and 
9.600  Bits  per  Second  Two-  Wire  Duplex 
Modems  for  Data  Communications  Use 
on  Telephone-Type  Circuits 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  ^'ame  of  Standard.  4,800  and  9.600 
Bits  per  Second  Two-Wire  Duplex 
Modems  for  Data  Communications  Use 
on  Telephone-Type  Circuits  (FIPS  PUB 
166). 

2.  Category  of  Standard. 
Telecommunications  Standard. 

3.  Explanation.  Modems  are  used  to 
modulate  digital  data  into  a  form  that 
can  be  transmitted  within  the  voice- 
band  frequencies  passed  by  telephone- 
type  circuits,  and  to  demodulate  the 
information  back  to  digital  data  at  a 
destination. 

The  modem  described  by  this 
standard  is  based  upon  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  Recommendation 
V,32.  This  standard  and  FIPS  PUB  165 
supersede  FIPS  PUB  134-1  (former 
Federal  Standard  1006A)  in  its  entirety. 

4.  .Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  Natiorial 
Communications  System.  Office  of 
Technology  and  Standards. 

6.  Related  Document.  Federal 
Information  Resources  Management 
Regulations  subpart  201-20.303. 
Standards,  and  subpart  201-39.1002, 
Federal  Standards. 

7.  Objectives.  This  standard  is 
intended  to  facilitate  interoperability 
between  telecommunication  facilities 
and  systems  of  the  Federal  Government. 

8.  Applicability.  This  standard  shall 
be  used  by  all  Federal  departments  and 


agencies  when  procuring  new  equipment 
and  services  that  utilize  4,800  and/or 
9,600  bit/s  two-wire  duplex  modems  for 
data  communications  use  on  telephone- 
type  circuits.  However,  it  is  not 
mandatory  for  use  when  expanding  or 
replacing  equipment  in  already  existing 
networks  of  modems. 

9.  Specifications.  The  specifications 
are  CCITT  Recommendation  V.32,  A 
Family  of  2-Wire,  Duplex  Modems 
Operating  at  Data  Signalling  Rates  of  Up 
to  9600  bit/s  for  Use  on  the  General 
Switched  Telephone  Network  and  on 
Leased  Telephone-Type  Circuits. 

Requirements  are  as  follows: 

a.  Section  2  of  CCITT 
Recommendation  V.32  is  adopted  with 
the  following  exceptions: 

(1)  Use  of  trellis  coding  at  9.600  is 
encouraged. 

b.  Use  of  Section  3  of  CCITT 
Recommendation  V.32  is  optional. 

c.  Section  4  of  CCITT 
Recommendation  V.32  is  adopted. 

d.  Section  5  of  CCITT 
Recommendation  V.32  is  adopted  with 
the  following  exception: 

(1)  Use  of  the  described  digital 
interchange  circuits  is  optional. 

e.  Section  6  of  CCITT 
Recommendation  V.32  is  optional. 

f.  Use  of  Section  7  of  CCITT 
Recommendation  V.32  is  adopted  with 
the  following  exceptions: 

(1)  Modes  1  and  3  (synchronous)  are 
optional. 

(2)  Character  lengths  of  8,  9,  and  11 
bits  need  not  be  supported. 

g.  Use  of  Appendix  I,  Interworking 
procedure  for  echo  cancelling  modems 
(e.g.,  V.26  ter),  is  not  required. 

10.  Qualifications.  This  standard  is 
based  upon  CCITT  Recommendation 
V.32,  that  has  undergone  extensive 
international  review  and  has  been 
widely  implemented  by  manufacturers. 
However,  this  standard  will  be  reviewd 
at  five  year  intervals  to  ensure  that  the 
needs  of  Government  users  are 
adequately  addressed. 

11.  Patents.  Modems  implementing 
this  standard  may  be  covered  by  U.S. 
and  foreign  patents. 

12.  Implementation.  The  use  of  this 
standard  by  Federal  departments  and 
agencies  is  compulsory  and  binding  for 
the  acquisition  of  new  equipment  and 
services,  effective  September  15, 1992, 
except  as  noted  in  Section  8. 

13.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  an  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 


of  title  44.  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system  of  related 
telecommunications  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
Waiver  request  containing  the       > 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  Attn:  FIPS 
Waiver  Decisions.  Technology  Building, 
room  B-154;  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Government  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  the  notice  is 
published,  by  amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

14.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  International 
Telecommunication  Union.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  166 
(FIPS  PUB  166).  and  the  title.  When 
microfiche  is  desired,  this  should  be 
specified.  Payment  may  be  made  by 
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check,  money  order,  purchase  order, 
credit  card,  or  deposit  account. 

Federal  Information  Processing 
Standards  Publication  167 

(Date) 

Announcing  the  Standard  for  9.600  Bits 
per  Second  Four-  Wire  Duplex  Modems 
for  Data  Communications  Use  on 
Telephone-Type  Circuits 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 

issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  ni(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  10O-235. 

1.  Name  of  Standard.  9,600  Bits  per 
Second  Four-Wire  Duplex  Modems  for 
Data  Communications  Use  on 
Telephone-Type  Circuits  (FIPS  PUB  167). 

2.  Category  of  Standard. 
Telecommunications  Standard. 

3.  Explanation.  Modems  are  used  to 
modulate  digital  data  into  a  form  that 
can  be  transmitted  within  the  voice- 
band  frequencies  passed  by  telephone- 
type  circuits,  and  to  demodulate  the 
information  back  to  digital  data  at  a 
destination. 

The  modem  described  by  this 
standard  is  based  upon  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  Recommendation 
V.29.  This  standard  supersedes  FIPS 
PUB  135  [former  Federal  Standard  1007) 
in  its  entirety. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  National 
Communications  System,  Office  of 
Technology  and  Standards. 

6.  Related  Document.  Federal 
Information  Resource's  Management 
Regulations  subpart  201-20.303, 
Standards,  and  subpart  201-39.1002, 
Federal  Standards. 

7.  Objectives^  This  standard  is 
intended  to  facilitate  interoperability 
between  telecommunication  facilities 
and  systems  of  the  Federal  Government, 

8.  Apphccb.'ljty^  This  standard  shall 
be  used  by  all  Federal  departments  and 
agencies  when  procuring  new  equipment 
and  services  that  utilize  9.600  bit/s  four- 
wire  duplex  modems  for  data 
communications  use  on  telephone-type 
circuits.  However,  it  is  not  mandatory 
for  use  when  expanding  or  replacing 
equipment  in  already  existing  networks 
of  modems. 

9.  Specifications.  The  specificatiuns 
are  CCITT  Recommendation  V.29,  9.600 
Bits  Per  Second  Modem  Standardized 


for  Use  on  Point-to-Point  4-Wire  Leased 
Telephone-Type  Circuits. 
Requirements  are  as  follows: 

a.  Sections  2,  3,  and  4  of  CCITT 
Recommendation  V.29  are  adopted. 

b.  Use  of  Sections  5,  6,  and  7  of  CCITT 
Recommendation  V.29  is  optional. 

c.  Sections  8,  9,  and  10  of  CCITT 
Recommendation  V.29  are  adopted, 

d.  Section  12  of  CCITT 
Recommendation  V.29  is  adopted  with 
the  following  exception: 

(1)  Use  of  the  specified  Interchange 
Circuits  is  optional. 

10.  Qualifications.  This  standard  is 
based  upon  CCITT  Recommendation 
V.29,  that  has  undergone  extensive 
international  review  and  has  been 
widely  implemented  by  manufacturers. 
However,  this  standard  will  be  reviewed 
at  five  year  intervals  to  ensure  that  the 
needs  of  Government  users  are 
adequately  addressed. 

11.  Patents.  Modems  implementing 
this  standard  may  be  covered  by  U.S. 
and  foreign  patents. 

12.  Implementation.  The  use  of  this 
standard  by  Federal  departments  and 
agencies  is  compulsory  and  binding  for 
the  acquisition  of  new  equipment  and 
services,  effective  September  15, 1992, 
except  as  noted  in  Section  8. 

13.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  an  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system  or  related 
telecommunications  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  iNational  Institute  of 
Standards  and  Technology;  Attn:  FIPS 
Waiver  Decisions,  Technology  Building, 
room  B-154;  Gaithersburg.  MD  20899 

In  addition,  notice  of  each  wdiver 
granted  and  each  delegation  of  authority 


to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Government  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  the  notice  is 
published,  by  amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

14.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  International 
Telecommunication  Union.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  167 
(FIPSPUB167),  and  the  title.  When 
microfiche  is  desired,  this  should  be 
specified.  Payment  may  be  made  by 
check,  money  order,  purchase  order, 
credit  card,  or  deposit  account. 

Federal  Information  Processing 

Stan(l.iri!>.  Publication  168 

(Date) 

Announcing  the  Standard  for  12.000  and 
14,400  Bits  per  Second  Four-  Wire 
Duplex  Modems  for  Data 
Communications  Use  on  Telephone- 
Type  Circuits 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  12,000  and 
14,400  Bits  per  Second  Four- Wire  Duplex 
Modems  for  Data  Communications  Use 
on  Telephone-Type  Circuts  (FIPS  PUB 
168). 

2.  Category  of  Standard. 
Telecommunications  Standard. 
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3.  Explanation.  Modems  are  used  lo 
modulate  digital  data  into  a  form  that 
can  be  transmitted  within  the  voice- 
band  frequencies  passed  by  telephone- 
type  circuits,  and  to  demodulate  the 
information  back  to  digital  data  at  a 
destination. 

The  modem  described  by  this 
standard  is  based  upon  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  Recommendation  V. 
33. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  National 
Communications  System.  Office  of 
Technology  and  Standards. 

6.  Related  Document.  Federal 
Information  Resources  Management 
Regulations  subpart  201-20.303. 
Standards,  and  subpart  201-39.1002. 
Federal  Standards. 

7.  Objectives.  This  standard  is 
intended  to  facilitate  interoperability 
between  telecommunication  facilities 
and  systems  of  the  Federal  Government. 

8.  Applicability.  This  standard  will  be 
used  by  all  Federal  departments  and 
agencies  when  procuring  new  equipment 
and  services  that  utilize  12.000  and/or 
14  400  bit/s  four-wire  duplex  modems 
for  data  communications  use  on 
telephone-type  circuits.  However,  it  is 
not  mandatory  for  use  when  expanding 
or  replacing  equipment  in  already 
existing  network  of  modems. 

9.  Specifications.  The  specifications 
on  CCITT  Recommendation  V.  33. 14,400 
Bits  Per  Second  Standardized  for  Use  on 
Point-to-Point  4-Wire  Leased 
Telephone-Type  Circuits. 

Requirements  are  as  follows: 

a.  Section  2  of  CCITT 
Recommendation  V.33  is  adopted  with 
the  following  exception: 

(1 )  Modems  may  implement  one  or 
both  of  the  data  rates  (i.e..  12,000  and/or 
14.400  bits/s). 

b.  Sections  3  and  4  of  CCITT 
Recommendation  V.33  are  adopted. 

c.  Use  of  Sections  5  and  6  of  CCITT 
Recommendation  V.33  is  optional. 

d.  Sections  7.  8.  and  9  of  CCITT 
Recommendation  V.33  are  adopted. 

e  Use  of  Section  20  of  CCITT 
Recommendation  V.33  is  adopted  as  an 
optional  capability. 

10.  Qualifications.  This  standard  is 
based  upon  CCITT  Recommendation 
V.33.  that  has  undergone  extensive 
international  review  and  has  been 
widely  implemented  by  manufacturers. 

t  iowever.  this  standard  will  be  reviewed 
at  five  year  intervals  to  ensure  that  the 
needs  of  Government  users  are 
adequately  addressed. 

11.  Patents.  Modems  implementing 
this  standard  may  be  covered  by  U.& 
and  foreign  patents  i 


12.  Impten^entation.  The  use  of  this 
standard  by  Federal  departments  and 
agencies  is  compulsory  and  binding  for 
the  acquisition  of  new  equipment  and 
services,  effective  September  15.  1992. 
except  as  noted  in  Section  8. 

13.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FTPS).  The  head 
of  such  an  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when; 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomphshment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system  or  related 
telecommunications  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Governmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine  the 
conditions  for  meeting  the  standard 
cannot  be  met  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  had  made  the  required 
finding(s).  A  copy  of  each  such  decision. 
with  procurement  sensitive  or  classified 
portions  clearly  identified,  shall  be  sent 
to:  National  Institute  of  Standards  and 
Technology;  Attn:  FIPS  Waiver 
Discisions,  Technology  Building,  room 
B-154;  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Government  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  part  of  the 
notice  of  solicitation  for  offers  of  an 
acquisition  or,  of  the  waiver 
determination  is  made  after  the  notice  is 
published,  by  amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  US  C 
552(b),  shall  be  part  of  the  procuremen! 
documentation  and  retained  by  the 
agency 


14.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  International 
Telecommunications  Union  )  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  168 
(FIPSPUB168),  and  the  title.  When 
microfiche  is  desired,  this  should  be 
specified.  Payment  may  be  made  by 
check,  money  order,  purchase  order, 
credit  card,  or  deposit  account. 

Federal  Information  Processing 
Standards  Publication  169 

(Date) 

Announcing  the  Standard  for  Error 
Correction  in  Modems  Employing 
Asynchronous-to-Synchronous 
Conversion 

Federal  Information  Processing 
Standards  Publications  (HPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987.  Public 
Law  100-235. 

1.  Name  of  Standard.  Error  Correction 
in  Modems  Employing  Asynchronous-to- 
Synchronous  Conversion  (FIPS  PUB 
169). 

2.  Category  of  Standard. 
Telecommunications  Standard. 

3.  Explanation.  Modems  are  used  to 
modulate  digital  data  into  a  form  that 
can  be  transmitted  within  the  voice- 
band  frequencies  passed  by  telephone- 
type  circuits,  and  to  demodulate  the 
information  back  to  digital  data  at  a 
destination.  The  method  of  error 
correction  described  in  this  standard  is 
error  correction  by  retransmission. 

The  modem  error  correction 
techniques  described  by  this  standard 
are  based  upon  International  Telegraph 
and  Telephone  Consultative  Committee 
(CCITT)  Recommendation  V.42. 

4.  .Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  National 
Communications  System,  Office  of 
Technologv  and  Standards, 

6.  Relatec  Djcmner.t-  Federai 
Information  Resources  Mdnagemeni 
Regulations  subpart  201-20.303, 
Standards,  and  subpart  201-39. 1002, 
Federal  Standards 

"  Ohit'ctives.  This  standard  is 
!:itended  to  facilitate  interoperability 
between  telecommunication  facilities 
and  systems  of  the  Federal  Ckivemment. 
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8.  Applicability.  This  standard  shall 
be  used  by  all  Federal  departments  and 
agencies  when  procuring  new  equipment 
and  services  that  utilize  error  correction 
in  modems  employing  asynchronous-to- 
synchronous  conversion.  However,  it  is 
not  mandatory  for  use  when  expanding 
or  replacing  equipment  in  already 
existing  networks  of  modems. 

9.  Specifications^  The  specifications 
are  CCITT  Recommendation  V.42,  Error- 
Correcting  Procedures  for  DCEs  Using 
Asynchronous-fo-Synchronous 
Conversion. 

Requirements  are  as  follows: 

Note:  Modems  complying  with  this 
standard  shall  be  capable  of  either  LAPM 
and  the  "Alternative  F'rocedure"  described  or 
just  the  "Alternative  Procedure"  (i.e.,  MNP). 

a.  Section  4  of  CCm 
Recommendation  V.42  is  adopted. 

b.  Section  5  of  CCITT 
Recommendation  V.42  is  adopted  with 
the  following  exception: 

(1)  The  indicated  Interchange  Circuits 
are  optional. 

c.  Section  6,  7,  8.  9,  10,  11, 12,  Annex 
A,  and  Annex  B  of  CCITT 
Recommendation  V.42  are  adopted. 

10.  Qualifications.  This  standard  is 
based  upon  CCITT  Recommendation 
V.42,  that  has  undergone  extensive 
international  review  and  has  been 
widely  implemented  by  manufacturers. 
However,  this  standard  will  be  reviewed 
at  five  year  intervals  to  ensure  that  the 
needs  of  Government  users  are 
adequately  addressed. 

11.  Patents.  Modems  implementing 
this  standard  may  be  covered  by  U.S. 
and  foreign  patents. 

12.  Implementation.  The  use  of  this 
standard  by  Federal  departments  and 
agencies  is  compulsory  and  binding  for 
the  acquisition  of  new  equipment  and 
services,  effective  September  15, 1992, 
except  as  noted  in  Section  8. 

13.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  an  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system  or  related 
telecommunications  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Governmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 


heads  may  also  ai  t  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  Attn:  FIPS 
Waiver  Decisions.  Technology  Building. 
room  B-154;  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Government  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  the  notice  is 
published,  by  amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

14.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce. 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  International 
Telecommunication  Union.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  169 
(F1PSPUB169),  and  the  title.  When 
microfiche  is  desired,  this  should  be 
specified.  Payment  may  be  made  by 
check,  money  order,  purchase  order, 
credit  card,  or  deposit  account. 

Federal  Information  Processing 
Standards  Publication  170 

(Date) 

Announcing  the  Standard  for  Data 
Compression  in  Modems  Employing 
CCITT  Recommendation  V.42  Error 
Correction 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 


approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Ser\'ices 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  Data 
Compression  in  Modems  Employing 
CCITT  Recommendation  V.42  Error 
Correction  (FIPS  PUB  170). 

2.  Category  of  Standard. 
Telecommunications  Standard. 

3.  Explanation.  Modems  are  used  to 
modulate  digital  data  into  a  form  that 
can  be  transmitted  within  the  voice- 
band  frequencies  passed  by  telephone- 
type  circuits,  and  to  demodulate  the 
information  back  to  digital  data  at  a 
destination.  Data  compression  is 
obtained  by  substituting  strings  of 
characters  by  reduced  length  codes  at  a 
transmitting  modem  and  replacing  the 
transmitted  codes  by  the  original  strings 
of  characters  at  a  receiving  modem. 

The  modem  data  compression 
techniques  described  by  this  standard 
are  based  upon  International  Telegraph 
and  Telephone  Consultative  Committee 
(CCITT)  Recommendation  V.42  bis. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  National 
Communications  System,  Office  of 
Technology  and  Standards. 

6.  Related  Document.  Federal 
Information  Resources  Management 
Regulations  subpart  201.20-303. 
Standards,  and  subpart  201-39.1002. 
Federal  Standards. 

7.  Objectives.  This  standard  is 
intended  to  facilitate  interoperability 
between  telecommunication  facilities 
and  systems  of  the  Federal  Government. 

8.  Applicability.  This  standard  shall 
be  used  by  all  Federal  departments  and 
agencies  when  procuring  new  equipment 
and  services  that  utilize  data 
compression  in  modems  employing 
CCITT  V.42  error  correction.  However, 

it  is  not  mandatory  for  use  when 
expanding  or  replacing  equipment  in 
already  existing  networks  of  modems. 

9.  Specifications.  The  specifications 
are  CCITT  Recommendation  V,42  bis. 
Data  Compression  Procedures  for  DCEs 
Using  Error  Correcting  Procedures. 

Requirements  are  as  follows: 

Note:  Modems  complying  with  this  FIPS 
standard  shall  be  capable  of  either  LAPM 
and  the  "Alternative  F'rocedure"  described  or 
just  the  "Alternative  Procedure"  (i.e.,  MNP). 

a.  Sections  1  through  10  of  CCITT 
Recommendation  V.42  bis  are  adopted. 

b.  Annex  A  of  CCITT 
Recommendation  V.42  bis  is  adopted. 

10.  Qualifications.  This  standard  is 
based  upon  CCITT  Recommendation 
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V  42  bis,  that  has  undergone  extensive 
international  review  and  has  been 
>\  dely  implemented  by  manufacturers. 
However,  this  standard  will  be  reviewed 
at  five  year  intervals  to  ensure  that  the 
needs  of  Government  users  are 
adequately  addressed. 

11.  Patents.  Modems  implementing 
this  standard  may  be  covered  by  U.S. 
and  foreign  patents. 

12.  Implementation.  The  use  of  this 
standard  by  Federal  departments  and 
agencies  is  compulsory  and  binding  for 
the  acquisition  of  new  equipment  and 
services,  effective  September  15, 1992. 
except  as  noted  in  Section  8. 

13.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  an  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44.  U.S.  Code. 

Waivers  shall  b«  granted  only  when; 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system  or  related 
telecommunications  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(3).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology:  Attn:  FTPS 
Waiver  Decisions,  Technology  Building, 
room  B-154;  Caithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Government  Affairs  of  the  Senate  and 
shall  he  ouhlishpd  promptly  in  the 
Pf'dcral  Register 

v\  aen  trie  deiermination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/cr  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  the  notice  ia 
published,  by  amendment  to  such  notice. 


A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552(b).  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

14.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce. 
Springfield.  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  International 
Telecommunication  Union.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  170 
(FIPSPUB170).  and  the  title.  When 
microfiche  is  desired,  this  should  be 
specified.  Payment  may  be  made  by 
check,  money  order,  purchase  order, 
credit  card,  or  deposit  account 

[FR  Doc.  92-7490  Filed  4-1-B2;  8:45  am] 
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Agency:  National  Marine  Fisheries  Service 
(NMFS).  NOAA.  Commerce. 

Time  and  Date:  Meeting  will  convene  at  9 
a.m..  April  16,  and  adjourn  at  12  noon,  April 
17, 1992. 

Place:  The  Sheraton  Premier  at  Tysons 
Comer,  8861  Leesburg  Pike.  Vienna.  Virginia. 

Status:  As  required  by  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act,  5  U.S.C 
app.  (1982).  notice  is  hereby  given  of  a 
meeting  of  the  Marine  Fisheries  Advisory 
Committee  (MAFAC).  MAFAC  was 
established  by  the  Secretary  of  Commerce  on 
February  17, 1971.  to  advise  the  Secretary  on 
all  living  marine  resource  matters  which  are 
the  responsibility  of  the  Department  of 
Commerce.  This  Committee  ensures  that  the 
living  marine  resource  polices  and  programs 
of  this  Nation  are  adequate  to  meet  the  needs 
of  commercial  and  recreational  fishermen, 
environmental,  state,  consumer,  academic, 
and  other  national  interests. 

Matters  to  be  Considered  April  16. 1992.  9 
a.m.-5:30  p  m.,  (1)  definition  of  recreational 
fisherman.  (2)  status  of  slocks,  and  (3) 
seafood  safety.  April  17, 1992.  9-12  noon.  (1) 
trade  and  the  environment,  and  (2)  comiaittee 
management  issues. 

For  Further  Information  Contact:  Ann 
Smith.  Executive  Secretary.  Marine  Fisheries 
Advisory  Committee.  Policy  and 
Coordination  Office.  National  Marine 
Fisheries  Service.  1335  East-West  Highway. 
Silver  Spring.  MD  20910.  Telephone:  (301) 
713-2259. 


Dated:  March  27,  1992. 
Mictiaol  F  Tillman, 

Program  V/c  .7s,.f— x'^f  Officer  National 
Marine  F:shf^ff'r,  ^■r\'ire.  NOAA. 
|FR  Doc.  92-7547  Filed  4-1-92;  8:45  am] 

BtUiNO  COOe  3510-22-11 


North  Pacific  Fishery  Management 
Council,  Public  Meetings/Public 
Hearing 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  North  Pacific  Fishery 
Management  Coimcil  (Council)  will 
meet  on  April  22-26,  1992.  The  meeting 
will  be  held  at  the  Hilton  Hotel  in 
Anchorage.  Alaska.  The  meeting  will 
begin  at  8  a.m.,  on  April  22  and  may 
continue  through  April  26. 

The  agenda  will  include  the  following 
items:  (1)  Hear  reports  by  the  Alaska 
Department  of  Fish  and  Game,  the 
National  Manne  Fisheries  Service,  the 
U.S.  Coast  Guard,  and  the  International 
Pacific  Halibut  Commission;  (2)  hear 
reports  on  the  status  of  recent  regulatory 
and  plan  amendments  to  the  Gulf  of 
Alaska  and  Bering  Sea/Aieiitian  Islands 
Groundfish  Fishery  Management  Pliins; 
(3)  review  of  final  analysis  for  proposed 
sablefish  and  halibut  individual  fishing 
quota  management  in  the  Gulf  of  Alaska 
and  Bering  Sea/Aieutian  Islands.  (A 
notice  to  take  action  to  rescind  an 
earlier  Council  action  has  been  filed  by 
Council  members);  (4)  review  analysis 
for  the  North  Paciilr,  Fishenes  Research 
Plan  and  approve  this  plan  for  public 
review,  and  review  proposed  changes  to 
the  ob8er\'er  prosram  for  1993;  (5)  hear 
report  on  proposed  regulations  to 
monitor  iriflux  of  fish  products 
originating  in  the  Russian  economic 
zone  and  on  establishing  permit 
conditions  disallowing  U.S.  vessels  from 
fishing  in  the  central  Bering  Sea  (Donut 
Hole).  Also,  General  Counsel  will  report 
on  a  proposal  to  restrict  U.S.  operations 
that  are  affiliated  with  foreign 
operations  in  the  Donut  Hole;  (6)  review 
draft  analysis  of  a  moratorium  on  all 
fisheries  under  Council  jurisdiction  and 
approve  the  analysis  for  public  review; 
(7)  receive  a  report  on  action  by  the 
Secretary  of  Commerce  on  the  inshore- 
offshore  Amendment  *2/l8/23.  The 
Council  also  will  set  alternatives  and  a 
schedule  for  analysis  of  a  revised 
amendment  for  the  Bering  Sea/Aleutian 
Islands  for  tw^a-gs.  initiate  analysis  of 
an  inshore-offshore  bycatch 
amendment,  and  review  Corr.munity 
Development  Quota  criteria  and  any 
available  proposals  for  utilization:  (8) 
review  the  scop(  of  issues  and  establish 
a  scheduie  and  methodology  for 
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development  of  a  comprehensive 
rationalization  plan  for  all  fjshfrios 
under  Council  jurisdiction,  and  (9) 
review  stock  assessment  for  crab  in  the 
Bering  Sea/Aleutian  Islands  and 
consider  need  for  adjustments  to  the 
crab  fishery  management  plan.  The 
Council  will  receive  a  report  on  actions 
taken  by  the  Alaska  Board  of  Fisheries. 
Groundfish  agenda  items  will  include: 

(1)  Review  of  an  Advanced  Notice  of 
Proposed  Rulemaking  on  total 
estimation  of  catch  and  communication: 

(2)  report  on  development  of  an 
amendment  to  allow  trawl  testing;  (3) 
initiation  of  exclusive  registration  and 
pollock  "B"  season  delay  amendment: 
(4)  review  of  groundfish  amendment 
package  with  bycatch  measures  and 
trawl  closures  for  the  eastern  Gulf  of 
Alaska:  (5)  the  Bycatch  Team  report  on 
individual  bycatch  quotas;  and  (6) 
progress  reports  on  analysis  of 
preforential  aHocations  of  Pacific  cod  to 
fixed  gear  fisheries  with  low  halibut 
bycatch.  Lastly,  the  Council  will  discuss 
staff  tasking. 

The  Council's  Advisorj'  Panel  and  its 
Scientific  and  Statistical  Committee  will 
also  meet  during  the  week  beginning  on 
April  20  at  1  p.m..  with  agendas  similar 
to  the  Council's.  Other  committees  and 
workgroups  may  meet  on  short  notice 
throughout  the  week.  All  meetings  will 
be  held  at  the  Flilton  Hotel  in 
Anchorage,  unless  otherwise  noted,  and 
are  open  to  the  public,  with  the 
exception  of  a  closed  Executive  session 
(not  open  to  public]  scheduled  for  12 
noon  on  April  23. 

On  Apr;!  20  begip.n:rs  a*  1  ]:,30  a.m.. 
and  continuing  on  Apnl  2\.  the  Council 
will  hold  a  pubhc  hearing  to  allow 
interested  persons  the  opportunity  to 
comment  on  the  recently  adopted 
individual  fishery  quota  management 
system  for  the  longline  sablefish  and 
halibut  fishenes  off  Alaska.  The  hearing 
will  be  held  in  the  Aleutian  room  of  the 
Hilton  Hotel  in  Anchorage.  No  further 
public  comment  will  be  taken  on  this 
issue  during  the  Council's  discussion  of 
the  subject  later  in  the  meeting  week. 

For  more  information  contact  Brent  Paine. 
North  PaciRc  Fishery  Management  Council. 
P.O.  Box  103136,  Anchorage,  AK  99510: 
telephone:  (907)  271-2809; 

Dated:  March  27, 1992. 

David  S.  Crestin, 

Deputy  Director.  Office  of  Fishenes 
Conservation  and  Management.  National 
Marine  Fisheries  Sen-ice. 

|FR  Doc  92-7545  Filed  4-1-92:  8  45  amj 
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Pacific  Fishery  Management  Council; 
Public  Hearing 

AGENCv:  \<i'i   nal  Marine  Fisheries 
S.'.-\    r  i\N!FS;.  NOAA.  Commerce. 
ACTION:  Public  meetings  and  hearings. 

summary:  The  Pacific  Fishery 

N!  ■  icprnrnt  Council  (Council)  and  its 

i\ :'.('-],  entities  will  meet  April  6-10, 
1992.  at  the  Clarion  Hotel,  401  East 
Millbrae  Avenue.  Millbrae,  California. 
Except  as  noted  below,  the  meetings  are 
open  to  the  public. 

On  Monday  night.  April  6  at  7  p.m., 
the  Council  will  hold  the  fifth  and  last 
hearing  in  a  series  of  public  hearings  on 
the  alternatives  for  managing  the  1992 
ocean  salmon  fisheries.  "Tihe  Council  will 
begin  its  meeting  on  Tuesday,  April  7  at 
8  a.m.  in  a  closed  session  (not  open  to 
the  public)  to  address  personnel  matters, 
litigation  and  sensitive  international 
issues.  The  open  public  session  begins 
at  8:30  a.m.  on  Tuesday  to  address  1992 
salmon  fisherj  management  measures. 
On  Wednesday,  April  8,  the  Council 
convenes  at  8  a.m.  to  adress 
management  of  costal  pelagic  species, 
administrative  matters,  and  salmon  plan 
amendment  issues.  Also  on  Wednesday, 
the  Council  will  accept  public  comments 
on  issues  not  on  the  agenda  at  4  p.m.  On 
Thursday,  the  Council  will  begin  at  8 
a.m.  in  open  session  to  address 
groundfish  management  issues. 
Groundfish  itpms  will  continue  on 
Friday,  ApriJ  10.  at  8  a.m.  Following 
groundfish.  the  Council  will  set  priorities 
for  work  load  activities  and  may 
eliminate  some  activities  in  order  to 
accomplish  the  most  important 
activities.  Also  on  Friday,  the  Council 
wilt  conclude  business  by  adopting  1992 
salmon  management  measures.  Salmon 
management  issues  on  the  agenda 
include:  (1)  Results  of  consultations  with 
Federal  agencies  under  the  Endangered 
Species  Act.  (2)  review  of  causes  of 
decline  of  Puget  Sound  salmon  stocks. 
(3)  adoption  of  1992  ocean  salmon 
management  measures,  (4)  and  selection 
of  salmon  plan  amendment  issues  and 
options  to  be  analyzed. 

Groundfish  agenda  items  include:  (1) 
Inseason  management  measure 
adjustments.  (2)  experimental  fishing 
permit  applications  to  allow  shoreside 
sorting  of  salmon  in  the  whiting  fishery, 
(3)  experimental  fishing  permit 
application  to  allow  the  use  of  small 
mesh  to  har;  est  shortbeiiy  rockfish,  (4) 
identification  of  obiectives,  selection  of 
issues  and  options  to  be  addressed  and 
adoption  of  a  process  for  develop.Tient 
of  individual  quotas  in  the  groundfish 
and  Pacific  halibut  fisheries.  (5) 
identification  of  objectives  and  selection 
of  options  to  be  analyzed  for  long-term 


allocation  of  Pacific  whiting.  (8) 
consider  development  of  a  flexible 
framework  for  setting  and  changing 
opening  dates  for  the  Pacific  whiting 
fisheries,  (7)  consider  changes  to  the 
definition  of  legal  trawl  gear,  and  (8)  hot 
to  monitor  landings  of  groundfish  from 
the  Cobb  Seamont  (outside  the  EEZ). 

Regarding  costal  pelagic  species 
management  the  Council  will  receive  a 
status  report  from  the  plan  development 
team  and  advisory  subpanel  on  the 
development  of  a  coastal  pelagic  species 
fishery  management  plan.  The  Council 
will  discuss  plan  objectives  and  options 
from  limiting  access  to  this  fishery. 

,  Scientific  and  Statistical  Committee — will 
meet  at  8:30  a.m.  on  April  6  to  address 
scientific  issues  on  the  Council  agenda  and 
will  reconvene  on  April  7  at  8  a.m. 

Salmon  Advisory  Subpanel — will  convene 
at  8  a.m.  on  April  6  to  address  salmon  issues 
on  the  Council  agenda  and  will  reconvene 
April  7-10  at  8  a.m.  or  as  necessary  (o 
complete  its  agenda. 

Salmon  Technical  Team — wilJ  meet  as 
necessarj  April  6-10  to  assist  the  Salmon 
Ad^isorj'  Subpanel  and  to  prepare  impact 
analyses  for  management  options. 

Groundfish  Management  Team — will  meet 
B  a.m.  on  April  6  to  address  groundfish  items 
on  the  Council  agenda. 

Habitat  Committee — will  convene  at  1  p.m. 
on  April  6  to  address  activities  affecting  the 
habitat  of  fish  stocks  managed  by  the 
Council. 

Budget  Committee — will  meet  at  3  p.m.  on 
April  6  to  review  the  fiscal  year  1992  Council 
budget  and  make  recommendations  for 
adjustments  if  necessary. 

Groundfish  Advisory  Subpanel — will 
convene  at  8  a.m.  on  April  7  to  address 
groundfish  management  issues  on  the  Council 
agenda,  and  will  reconvene  at  6  ajn  on  April 
8. 

Enforcement  Consultants — will  meet  at  7 
p.m.  on  April  7  to  address  enforcement  issues 
on  the  Council  agenda. 

Detailed  agendas  for  the  above  meetings 
will  be  made  available  to  the  public  after 
March  26,  1992.  For  further  information, 
contact  Lawrence  D.  Six.  Executive  Director. 
Pacific  Fishery  Management  Council.  200  SW. 
First  Avenue,  suite  420.  Portland  Orison 
97201;  telephone:  (503)  326-6352. 

Dated:  March  27. 1992. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Consenation  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Doc.  92-7502  Filed  3-27-92:  3:45  pm] 
BILUNO  CODE  3$10-23-M 


Soutn  Atlantic  FiS'ie^^'  M/^'-ny (•■'-■«• '" 

Council,  Public  Meeting 

AGf  NCr;  National  Marine  Fisheries 
.'    ,        NOAA.  Commerce. 

The  South  Atlantic  Fishery 
Management  Council  (Council)  will  hold 
a  Scientific  and  Statistical  Committee 
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(SSC)  meeting  on  April  22. 1992.  from 
8:30  a.m.  until  5  p.m..  at  the  Sheraton 
Brickell  Point  Hotel.  495  Brickell 
Avenue.  Miami  FL;  telephone:  (305)  373- 
6000. 

The  SSC  will  review  a  request  by  the 
Florida  Marine  Fisheries  Commission 
that  the  Council  examine  its  proposed 
spiny  lobster  trap  reduction  program. 
The  program,  which  is  scheduled  to  go 
into  effect  in  July  1992.  would  establish 
a  transferable  trap  certificate  program 
(for  Florida's  waters  as  well  as  Federal 
waters  off  Florida)  that  will  gradually 
reduce  the  number  of  working  traps 
while  allowing  fishermen  who  want  to 
stay  in  the  fishery  to  do  so. 

The  program  must  be  reviewed  by  the 
Council  before  it  becomes  effective.  For 
information  on  the  program,  please 
contact  the  Florida  Marine  Fisheries 
Commission  (904/487-0554). 

The  SSC  also  will  review  a  stock 
assessment  and  bag  limit  analysis  for 
king  and  Spanish  mackerel.  In  addition, 
the  SSC  will:  (1)  Begin  studying  future 
allocation  of  king  and  Spanish  mackerel 
among  user  groups;  (2)  review  South 
Carolina's  request  to  designate  eight 
areas  off  its  coast  as  special 
management  zones  (SMZs)  where 
certain  types  of  fishing  would  be 
prohibited:  and  (3)  discuss  the  wreckfish 
assessment  report  and  a  two-million- 
pound  total  allowable  catch  (TAC)  for 
the  1992  wreckfish  season.  The 
Commission  will  present 
recommendations  to  the  Council  on  all 
of  the  above  issues  at  the  Charlestori 
meeting. 

For  more  information  contact  Carrie 
Knight.  Public  Information  Officer:  South 
Atlantic  Fishery  Management  Council:  One 
Southpark  Circle,  suite  306:  Charleston.  SC 
29407-4699:  telephone:  (803)  571-J366. 

Dated;  March  27. 1992. 
David  S.  Crestin, 

Deputy  Director.  Office  of  Fisheries 
Consenation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  92-7548  Filed  4-1-92;  8:45  am] 
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Sou'"".  Ati3n:,c  P:s"ery  '.n^i^ement 
Council;  Public  Mee"  f^g 

AGENCV:  National  Mdrine  Fisheries 
Sr^rvice.  NOAA,  Commerce. 

The  South  Atlantic  Fishery 
.Management  Council  (Council)  will  hold 
a  Spiny  Lobster  Advisory  Panel  meeting 
on  April  21, 1992.  from  1:30  p.m.  until  5 
p.m..  at  the  Sheraton  Brickell  Point 
Hotel.  495  Brickell  Avenue,  Miami,  FL; 
telephone:  (305)  373-6000. 

The  Advisory  Panel  will  review  a 
request  by  the  Florida  Marine  Fisheries 
Commission  that  the  Council  examine 


its  proposed  spiny  lobster  trap  reduction 
program.  The  program,  which  is 
scheduled  to  go  into  effect  in  July  1992, 
would  establish  a  transferable  trap 
certificate  program  (for  Florida's  waters 
as  well  as  Federal  waters  off  Florida) 
that  will  gradually  reduce  the  number  of 
working  traps  while  allowing  fishermen 
who  want  to  stay  in  the  fishery  to  do  so. 

The  program  must  be  reviewed  by  the 
Council  before  it  becomes  effective.  For 
information  on  the  program,  please 
contact  the  Florida  Marine  Fisheries 
Commission  (904/487-0554). 

The  Spiny  Lobster  Committee  will 
review  Florida's  proposal  and  comments 
from  the  Advisory  Panel  and  the 
Scientific  and  Statistical  Committee 
before  making  a  recommendation  on  the 
program  to  the  full  Council  at  the  April 
27-May  1  meeting  in  Charleston,  SC. 
The  Council  will  develop  its  final 
position  on  the  proposal  at  the  meeting. 

The  Spiny  Lobster  Advisory  Panel 
also  will  review  possible  regulations  for 
Amendment  »4  to  the  Spiny  Lobster 
Plan,  which  could  include  changes  to 
permit  requirements  and  recreational 
limits  north  of  Florida,  and  could  also 
require  escape  gaps  in  traps  and  a 
prohibition  on  the  use  of  "shorts"  as 
attractants. 

For  more  information  contact  Carrie 
Knight.  Public  Information  Officer  South 
Atlantic  Fishery  Management  Council:  One 
Southpark  Circle,  Suite  306;  Charleston.  SC 
29407^699;  telephone:  (803)  571^366. 

Dated:  March  27, 1992. 
David  S.  Crestin, 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
.Marine  Fisheries  Service. 
[FR  Doc.  92-7549  Filed  4-1-92;  8:45  ami 

BILUNG  COOE  3S10-23-M 


South  Atlantic  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  South  Atlantic  Fishery 
Management  Council  (Council)  will  hold 
a  Mackerel  Advisory  Panel  (Panel) 
meeting  on  April  23, 1992,  from  8  a.m. 
until  3  p.m,  at  the  Sheraton  Brickell 
Point  Hotel,  495  Brickell  Avenue,  Miami, 
FL;  telephone:  (305)  373-6000. 

The  Panel  will  review  an  annual  stock 
assessment  and  bag  limit  analysis  for 
king  and  Spanish  mackerel.  The  Panel 
will  advise  the  mackerel  committee  on 
quotas  and  bag  limits  for  the  1992-93 
king  and  Spanish  mackerel  season,  and 
the  mackerel  committee  will  present 
recommendations  to  the  Council  at  the 
April  27-May  1  meeting  in  Charieston, 
SC. 


For  more  information  contact  Carrie 
Knight,  Public  Information  Officer:  South 
Atlanic  Fishery  Managment  Council:  One 
Southpark  Circle.  Suite  306;  Charleston.  SC 
29407-4699;  telephone:  (803)  571-4366. 

Dated:  March  27, 1992. 
David  S.  Crestin, 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Senice. 
|FR  Doc.  92-7546  Filed  4-1-92;  8:45  am) 
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Marine  Mammals 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

action:  Issuance  of  Public  Display 
Permit  No.  773. 


On  January  14.  1992.  notire  was 
published  in  the  Federal  Register  (57  FR 
1458)  that  an  application  had  been  filed 
by  Sea  Worid.  Inc.  for  a  permit  to  import 
one  (1)  killer  whale  [Orcinus  orca)  for 
public  display  at  Sea  World  of 
California. 

Notice  is  hereby  given  that  on  March 
27, 1992,  as  authorized  by  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407)  the  National  Marine 
Fisheries  Service  issued  a  Permit  for  the 
above  importation  subject  to  certain 
conditions  set  forth  therin. 

Issuance  of  this  permit  is  based  on  a 
finding  that  the  proposed  taking  is 
consistent  with  the  purposes  and  policy 
of  the  Marine  Mammal  Protection  Act. 
The  Service  has  determined  that  Sea 
World.  Inc.  offers  an  acceptable 
program  for  education  or  conservation 
purposes.  The  Sea  World  facilities  are 
open  to  the  public  on  a  regularly 
scheduled  basis  and  access  to  the 
facilities  is  not  limited  or  restricted 
other  than  by  the  charging  of  an 
admission  fee. 

The  Permit  is  available  for  review  by 
interested  persons  by  appointment  in 
the  following  offices: 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Services,  NOAA, 
1335  East-West  Highway,  room  7324, 
Silver  Spring.  MD  20910  (301/713- 
2289);  and 
Director.  Southwest  Region,  National 
Marine  Fisheries  Services,  NOAA.  501 
West  Ocean  Blvd..  suite  4200,  Long 
Beach.  CA  90802-4213  (310/980-4016). 
Dated:  March  27. 1992. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources,  < 
National  Marine  Fisheries  Service. 
IFR  Doc.  92-7508  Filed  4-1-92;  8:45  am] 
BILLING  COOE  3S10-22-M 
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DEPARTMEMT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Joint  Precision  Interdiction 

ACTION:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
TdSK  Force  on  [(jint  Precision 
Interdiction  (JPlj  will  meet  in  closed 
session  on  April  23-24,  1992  at 
TR.-XDOC.  Ung'ey  AFB,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Director.  Defense 
Research  and  Ensineenr.g  or,  scientific 
and  technical  matters  as  thry  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  review  acquisition  stratitgies 
needed  for  an  optimum  family  of 
surveillance,  reconnaissance,  and  target 
acquisition  systems.  C3I  systems  and 
weapon  systems  required  to  perform  the 
)PI  mission. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L  92-463.  as  amended  (5  U.S.C. 
app.  II.  (1988)).  It  has  been  determined 
that  this  DSB  Tasi^  Force  meeting. 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1988).  and  that  accordingly 
this  meeting  will  be  closed  to  the  public. 

Dated:  March  30, 1992. 
Linda  Nt.  Bjnum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[VR  Doc  92-7604  Filed  4-1-92;  8:45  am) 

BILLIMG  CODE  MIO-OI-H 


Department  of  Defense  Wage 
Committee;  Closed  Meetings 

i'ursuant  to  the  provisions  of  section 
10  of  Public  Law  92^03.  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  gi\en  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday, 
May  5, 1992;  Tuesday,  May  12, 1992; 
Tuesday,  May  19,  1992;  and  Tuesday, 
May  26. 1992.  at  2  p.m.  in  room  800. 
Hoffman  Building  «1.  Alexandria. 
Virginia. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  empSoyees 
pursuant  to  Public  Law  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  sarvx-j 


data,  local  wage  suriey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463.  meetings  may  be 
closed  to  the  public  when  they  are 
'"concerned  with  matters  listed  in  5 
U.S.C.  552(b)."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency."  (5  U.S.C.  552b.(c)(2)).  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b.(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy/Equal  Opportunity)  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  the  matters  considered  are 
related  to  the  internal  rules  and 
practices  of  the  Department  of  Defense 
(5  U.S.C.  552b.(c)(2)).  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence  (5  U.S.C.  552b.(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman.  Department  of  Defense 
Wage  Committee,  room  3D264.  The 
Pentagon.  Washington.  DC  20310. 

Dated:  March  30. 1992. 
L  M.  Bynum. 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

[FR  Doc  92-7605  Filed  4-1-92:  8:45  am) 

BILUNG  CODE   .}«1C~01-II 


Department  of  the  Navy 

Nava)  Research  Advisory  Comniittee 
Closed  Meeting 

I\]rsudnt  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Panel  on  Delivery  of 
Artificial  Blood  will  meet  on  April  21.  22. 
and  23,  1992;  and  May  5.  and  a  1992. 
The  meetings  \m'   hf  hf'n]  n    'hv  Office 
of  the  Chief  of  N-^ih:  R,-st  h-.  r.  800 
North  Quincy  Street,  room  915. 
Arlington.  Virginia  The  meeting  will 
t;ommence  at  8  am  and  tiTminate  at  5 
p  m.  on  Apnl  21.  commence  at  8  a.m. 
and  term.male  at  4  30  p  m  on  April  22; 
commence  at  8  a  m,  and  te-mtn.ftt  h'  5 
p.m.  on  April  23  and  May  5,  and 
commence  at  6  a.Ti.  and  terminate  n'  4 


p.m.  on  May  6. 1992.  All  sessions  of  the 
meetings  will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
provide  the  Navy  with  an  evaluation  of 
the  opportunities  to  accelerate 
availability  of  artificial  blood 
(erythrocyte)  substitute  products  for 
implementation  into  military  use. 
through  testing,  development  of 
manufacturing  methods  or  other 
developmental  support  where 
warranted:  and  to  develop  a  strategy 
and  plan  that  identify  a  development 
framework,  timetable  and  investment 
recommendation  for  the  Committees  on 
Armed  Services  of  the  Senate  (SASC) 
and  House  of  Representatives  (HASC) 
by  31  July  1992.  The  agenda  will  include 
briefings,  discussions,  and  technical 
examination  of  information  involving 
confidential  commercial  proprietary 
data  and  agency  protected  information 
from  the  Food  and  Drug  Administration 
(FDA).  Public  disclosure  of  this 
information  will  be  likely  to  reveal 
commercial  trade  secrets  and 
significantly  frustrate  implementation  of 
any  proposed  FDA  agency  actions 
related  to  artificial  blood  substitute 
products.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meetings  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  552b(c)(4). 
and  (9)(B)  of  title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting  contact;  Commander  John 
Hrenko.  USN.  Office  of  the  Chief  of 
Naval  Research.  800  North  Quincy 
Street.  Arlington.  VA  22217-5000. 
Telephone  (703)  696-4870. 

Dated:  March  27  1992. 
Wayne  T.  Baucino 

Lieutenant.  J.\CC.  U.S.  Naval Resen-e. 
Alternate  Federal  Register  Liaison  Officer. 
jFR  Doc  92-7505  Filed  4-1-92:  8:45  am| 

BILUtm  COOC  MH>-*C-f 


GENERAL  SERVICFS 

ADMINISTRATION 


NATIONAL  AfcRONAi MtCS 

SPACE  ADMINISTRATION 


AND 


[0MB  Cor.lTO'  No   9000~UU&".  f  Ah  ^^st  91- 
52] 

DMB  Clea-a 'ce  Reques!  ^c 

h-!lormation  Reporting  to  tt>f  Intefnal 
Revenue  Sefxce  |tRS)  fTanpaye' 
identification  Nnmbef'i— An 
Amendment 

AOENCr:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
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action:  Notice  of  request  for  a  revision 
to  an  existing  OMB  clearance  (9000- 
0097). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  for  a  revision  of  a  currently 
approved  information  collection 
requirement  concerning  Information 
Reporting  to  the  IRS.  (Taxpayer 
Identification  Number) — An 
A'^'^ndment. 

dates:  Comments  may  be  submitted  on 
or  before  June  1. 1992. 
ADDRESSES:  Send  com.menls  to  Mr.  Peter 
A  e;ss.  FAR  Desk  Officer.  OMB,  room 
3235,  NEOB,  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson.  Office  of  Federal 
A      :--^n  Policy.  GSA  (202)  501^755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Subpart  4.9,  Information  Reporting  to 
the  Internal  Revenue  Service  (IRS),  and 
the  provision  at  52.204-3,  Taxpayer 
Identification,  implement  statutory  and 
regulatory  requirements  pertaining  to 
taxpayer  identification  and  reporting. 
This  amendment  further  revises  4.9  and 
the  provision  at  52.204-3  to  require  the 
collection  and  reporting  of  the  Taxpayer 
Identification  Number  (TIN)  of  certain 
contract  modifications.  A  determination 
was  made  that  additional  FAR  coverage 
was  necessary  in  order  to  ensure  that 
these  contract  actions  are  reported  to 
the  Internal  Revenue  Service. 

When  the  Internal  Revenue  Service 
issued  its  final  regulations  implementing 
section  6050M  of  the  Tax  Reform  Act  of 
1988  (Pub.  L.  99-514),  the  reporting 
requirements  included  the  requirement 
to  report  certain  modifications  to 
contracts  that  were  awarded  before 
January  1. 1989.  It  was  determined  that 
additional  FAR  coverage  was  required. 

B    \nnual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
250.000:  responses  per  respondent,  12; 
total  annual  responses.  3,000,000; 
preparation  hours  per  response,  .10;  and 
total  response  burden  hours,  300,000. 
OBTAINING  COPIES  OF  PROPOSALS: 
Req.>  s'   :  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  room  4041. 
Washington,  DC  20405,  telephone  (202) 
501-^755.  Please  cite  OMB  Control  No. 
9000-0097.  FAR  case  91-52.  Information 
Reporti.ng  to  the  Internal  Revenue 


Service  (IRS)  (Taxpayer  Identification 
Number)— An  Amendment,  in  all 
correspondence. 

Dated;  March  26. 1992. 
Beverly  Fayson, 
FAR  Secretariat. 
(FR  Doc.  92-7608  Filed  4-1-92;  8:45  am] 

BtLUNQ  COOe  MJO-JC-M 


DFPARTMENT  OF  ENERGY 

F  vjodDiain.' Wetland  invoivernent 
Not;<'cat'or^  '0:  WeH  Plugging  and 
A!:ia'--ior-irnept  at  trie  Department  of 
Energy  s  Pocny  f''3ts  P'ap*  in  Golden. 
CO 

AGENCY:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  of  floodplain/wetland 

involvement. 


SUMMARY:  Regulations  at  10  CFR  part 
1022  require  DOE  to  evaluate  actions  it 
may  take  in  a  fioodplain/wetland  in 
order  to  ensure  consideration  of 
protection  of  the  floodplain/wetland  in 
decision  making.  As  soon  as  practicable 
after  a  determination  that  a  floodplain/ 
wetland  may  be  involved,  the 
regulations  require  that  public  notice  be 
published  in  the  Federal  Register, 
including  a  description  of  the  proposed 
action  and  its  location.  DOE  proposes  to 
decommission  wells  originally  installed 
to  characterize  the  site  and  identify  the 
nature  and  extent  of  groundwater 
contamination  but  that  are  no  longer  of 
use  for  that  purpose.  Some  of  these 
wells  are  located  in  floodplains  or 
wetlands. 

DATES:  Comments  on  the  proposed 
action  must  be  received  by  April  17. 
1992. 

ADDRESSES:  All  comments  concerning 
this  notice  should  be  addressed  to  Beth 
Brainard,  Public  Affairs  Office.  U.S. 
Department  of  Energy.  Rocky  Flats 
Office,  P  O.  Box  928,  Golden.  CO  80402- 
0928 
FOR  FURTHER  INFORMATION  CONTACT: 

Information  on  floodplain/wetland 
environmental  review  requirements  is 
available  from  Carol  M.  Borgstrom, 
Director.  Office  of  NEPA  Oversight,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585;  Telephone:  (202) 
586-^600  or  (8001  472-2756. 
SUPPLEMENTARY  INFORMATION:  DOE 

proposes  to  decommission  wells 
originally  installed  to  characterize  the 
site  and  identify  the  nature  and  extent 
of  groundwater  contamination  but  that 
are  no  longer  of  use  for  that  purpose. 
Sixty-one  wells  constructed  before  1986 
are  being  proposed  for  closure.  Fifteen 


of  the  wells  are  located  within 
floodplains  and,  of  those  15,  four  are 
within  wetland  areas.  The  weiis  are 
located  at  various  points  along  Woman 
Creek  and  North  and  South  Walnut 
Creek,  within  Operable  Units  5  and  6 
respectively. 

Decommissioning  the  wells  would 
usually  involve  removal  of  all  material 
that  had  been  installed  in  the  well, 
including  the  well  casing,  the  existing 
bentonite  grout,  the  bentonite  seal,  and 
a  silica  sand  filter.  The  well  casing  can 
be  removed  by  one  of  four  methods: 
Pulling  it  out  of  the  well,  destruction  and 
subsequent  removal,  over-drilling,  or 
over-coring.  After  casing  removal,  the 
resulting  hole  would  be  reamed  to  its 
original  construction  depth  and  diameter 
to  remove  any  remaining  annular 
material  and  debris.  The  empty  borehole 
would  be  plugged  with  bentonite  slurry. 

Some  well  casings  may  not  be 
removable  due  to  well  depth,  casing 
condition,  or  other  factors.  In  these 
situations,  the  well  casing  would  be  left 
in  place,  and  the  protective  surface 
casing  (a  larger-diameter  pipe 
surrounding  the  upper  portion  of  the 
well  casing)  may  either  be  left  in  place 
or  cut  off  below  the  ground  surface. 
Wells  whose  casing  is  not  removed 
would  be  plugged  by  filling  the  casing 
with  bentonite  slurry. 

A  concrete  pad  would  be  poured  at 
each  well  abandonment  location  to 
provide  a  surface  seal.  A  metal  cap 
showing  the  well  identification  number 
and  the  date  of  abandonment  would  be 
anchored  to  the  concrete  pad. 
Abandonment  of  each  well  would  take  1 
to  2  days,  depending  on  the  method  used 
and  the  depth  of  the  well.  A  truck- 
mounted  drill  rig  would  be  driven  to 
each  well  site  dunng  casing  removal 
and  placement  of  bentonite  grout. 

A  map  showing  the  locations  of  the 
wells  to  be  abandoned  is  available  upon 
request  to  the  Rocky  Flats  Office  (see 
ADDRESSES  above]. 
Paul  D.  Grimm, 

Principal  Deputy  Assistant  Secretary  for 
Environmental  Restoration  and  Waste 
Management. 
[FR  Doc.  92-7636  Filed  4-1-92;  8:45  am] 

BILLING  COOE  64S0-01-M 


Director's  Forum  Meeting  for  the 
Office  of  Civilian  Radioactive  Waste 
Management  to  Discuss  the  "Report  of 
Early  Site  Suitability  Evaluation  of  the 
Potential  Repository  Site  at  Yucca 
Mountain,  NV" 

agency:  Department  of  Energy. 

Tinie  and  Date:  8-5  p  m.  on  May  7. 
1992. 
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Place:  The  Ramada  Hotel  O'Hare 
located  at  0600  North  Mannhpim  Road 
near  Chicago  s  O'Hare  International 
Airport  in  Rosemont,  Illinois.  60018. 

Statue:  The  Director's  Forum  is  a 
public  meeting  and  persons  wishing  to 
attend  the  meeting  should  notify  the 
contact  person  listed  below  by  April  30, 
1992. 

Matters  to  be  Considered:  The 
purpose  of  the  Director's  Forum  is  to 
enable  affected  governments,  interested 
parties,  and  the  public  to  discuss  with 
the  U.S.  Department  of  Energy  (DOE) 
representatives  the  recently  completed 
baseline  site  evaluation,  "Report  of 
Early  Site  Suitability  Evaluation  of  the 
Potential  Repository  Site  at  Yucca 
Mountain.  Nevada"  and  the  site 
evaluation  process  more  generally.  The 
Report  was  made  available  for  public 
review  and  comment  on  Friday,  March 
20  1992,  through  a  notice  in  the  Federal 
Re}:>ister.  Although  the  primary  focus  of 
the  meeting  is  on  the  policy  issues 
relating  to  the  report,  additional  issues 
pertaining  to  OCRWM  may  be  raised 
during  an  Open  Issue  Discussion  Period 
of  the  meeting. 

SUPPLEMENTARY  INFORMATION:  This 

Keport  evaluates  the  technical 
suitability  of  Yucca  Mountain.  Nevada, 
for  characterization  as  a  potential  site 
for  a  mined  geologic  respository  for  the 
permanent  disposal  of  radioactive 
waste.  In  the  judgment  of  the  team 
conducting  this  evaluation,  the  presently 
available  evidence  continues  to  support 
the  findings  of  the  Environmental 
Assessment  (DOE.  1986)  that  the  site  is 
suitable  for  site  characterization.  This 
evaluation,  however,  found  that 
additional  information  is  needed  in  a 
number  of  specific  areas  before  a  final 
recommendation  can  be  made  by  the 
Secretary  of  Energy  to  the  President 
regarding  the  suitability  of  the  site  for 
repository  development. 

The  judgments  presented  in  the 
Report  are  those  of  the  team  that 
conducted  this  study,  referred  to  as  the 
"Core  Team,"  and  are  not  findings  or 
conclusions  made  or  endorsed  by  the 
DOE.  To  ensure  that  the  evaluation  was 
technically  sound  and  logically 
consistent,  the  Report  underwent  two 
formal  reviews.  The  first  review  was 
performed  by  technical  personnel  within 
the  Yucca  Mountain  Site 
Characterization  Project  who  were  not 
involved  in  preparing  the  Report  and  its 
site  suitability  evaluations.  The  second 
review  was  conducted  by  a  panel  of 
experts  (university  faculty  members  and 
private  consultants)  who  have  had 
minimal  previous  involvment.  and  in 
most  cases,  no  specific  involvement 
with  the  geologic  repository  program. 


Contact  Person  for  More  Information: 
Contact  Amy  Moran,  Office  of  Civilian 
Radioactive  Waste  Management.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington,  DC,  20585  (telephone  202- 
586-8892  or  FTS  896-8892). 
John  W.  Bartlett, 

Director.  Office  of  Civilian  Radioactive 
Waste  Management 
(PR  Doc  P2-r637  Filed  4-1-92;  8:45  am) 
Biu^iNG  CODE  t,4y:...<--  -u 


Federal  Energy  Regulatory 
Commission 

(Docket  Nos  ER90-283 OOd,  e"  at.] 

Cambridge  Electric  Light  Co^  et  al,. 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

idke  iiuiice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cambridge  Electric  Light  Company 

March  24,  1992. 

[Docicet  No.  ER90-283-O04I 

Take  notice  that  on  March  3, 1992. 
Cambridge  Electric  Light  Company 
(Cambridge)  tendered  for  filing  a  revised 
service  agreement  for  supply  of  partial 
requirements  service  to  the  Town  of 
Belmont. 

Comment  date:  April  7,  1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Canal  Electric  Company 

March  24. 1992. 

[Docket  No.  ER90-245-006  and  EL91 -39-001 1 

Take  notice  that  on  March  12, 1992,  in 
accordance  with  the  Commission's  letter 
order  dated  January  29, 1992,  Canal 
Electric  Company  (Canal)  tendered  for 
filing:  (i)  Its  compliance  report  and 
supporting  documentation  for  refunds 
distributed  to  Commonwealth  Electric 
Company,  Cambridge  Electric  Light 
Company  and  Central  Vermont  Public 
Service  Corporation,  (ii)  the  Fifth 
Amendment  to  the  Seabrook  Power 
Contact,  and  (iii)  the  First  Amendment 
to  the  Canal  Unit  No.  2  Power  Contract. 
Both  amendments  reflect  a  rate  of  return 
on  equity  of  11.72%  in  accordance  with 
an  Offer  of  Settlement,  dated  November 
12. 1991  and  approved  by  the 
Commission  on  January  29, 1992. 

Canal  further  states  that  copies  of  the 
tendered  filing  have  been  served  upon 
the  Massachusetts  Department  of  Public 
Utilities,  the  Municipal  Light 
Department  of  the  Town  of  Belmont,  the 
Massachusetts  Attorney  General  and 
Central  Vermont  Public  Service 
Corporation. 


Comment  date:  April  7, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Hudson  Gas  &  Electric 
Corporation 

March  26. 1992. 

(Docket  No.  ER92-346-000| 

Take  notice  that  Central  Hudson  Gas 
and  Electric  Corporation  (Central 
Hudson)  on  March  3. 1992,  tendered  for 
filing  its  development  of  actual  costs  for 

1990  related  to  substation  service 
provided  to  Consolidated  Edison 
Company  of  New  York,  Inc.  (Con 
Edison)  in  accordance  with  the 
provisions  of  its  Rate  Schedule  FTRC 
No.  43. 

Central  Hudson  indicates  that  the 
actual  cost  for  1990  amounted  to 
$261,196  and  will  be  the  basis  on  whcih 
estimated  charges  for  1991  will  be  billed. 

Central  Hudson  requests  waiver  on 
the  notice  requirements  set  forth  in  18 
CFR  35.11  of  the  Regulations  to  permit 
charges  to  become  effective  January  1. 

1991  as  agreed  by  the  parties. 
Central  Hudson  states  that  a  copy  of 

its  filing  was  served  on  Con  Edison  and 
the  State  of  New  York  Public  Service 
Commission. 

Comment  date:  April  9, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Tucson  Electric  Power  Company 

March  26.  1992. 

[Dockel  No.  ER92-389-000| 

Take  notice  that  on  March  18. 1992. 
Tucson  Electic  Power  Company 
(Tucson)  tendered  for  filing  pursuant  to 
18  CFR  35.12,  an  agreement  entitled 
"1992  Short  Term  Power  Sale  Agreement 
Between  Tucson  Electric  Power 
Company  and  Citizens  Utilities 
Company." 

The  parties  request  an  effective  date 
of  May  15. 1992.  and  therefore  request 
waiver  of  the  Commission's  regulations 
regarding  filing. 

Copies  of  this  filing  have  been  ser\'ed 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  April  9. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Power  and  Light  Company 

(Docket  No.  ER92-353-000| 
March  26. 1992. 

Take  notice  that  on  March  4, 1992, 
Central  Power  and  Light  Company  (CPL) 
filed  a  Supplement  to  Agreements  for  As 
Available  and  Planned  Capacity 
Transmission  Wheeling  Service 
between  CPL  Texas  Electric  Utilities 
Company  (TU  Electric),  and  Cogenron 
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Inc..  relating  to  TU  Electric's  purchases 
of  power  and  energy  from  Cogenron. 
Inc.  Under  the  Agreement.  CPL  provides 
wheeling  service  in  connection  with  TU 
Electric's  purchases  of  power  and 
energy  from  Cogenron,  Inc.  The 
Supplement  clarifies  the  parties' 
intentions  as  to  certain  matters  covered 
in  the  Agreements. 

CPL  has  requested  that  the 
Supplement  be  made  effective  as  of 
January  1, 1992,  and,  therefore,  has 
asked  the  Commission  to  waive  the 
notice  requirements  otherwise 
applicable  under  the  Federal  Power  Act. 
CPL  has  posted  copies  of  the  filing  in 
accordance  with  the  Commission's 
regulations. 

Comment  date:  April  9. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northeast  Utilities  Service  Company 

(Docket  No.  ER92-64-O001 


jssachusetts  Electric 


■panv 


[Dockut  No.  ER92-66-0001 
March  26, 1992. 

Take  notice  that  on  March  20. 1992. 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  Connecticut  Light 
and  Power  Company  and  Western 
Massachusetts  Electric  Company, 
tendered  for  filing  an  amendment  to  its 
filings  in  these  dockets. 

The  amendment  supplements 
NUSCO's  filing  of  agreements  and 
amendments  thereto  for  transmission, 
transformation  and  distribution  services 
by  NUSCO  to  Chester  Municipal  Electric 
Light  Department  and  Russell  Municipal 
Light  Department  dated  June  1, 1986. 

Comment  date:  April  9, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Union  Electric  Company 

[Docket  No.  EC92-n-000| 
March  26. 1992. 

Take  notice  that  on  March  16. 1992, 
Union  Electric  Company  (UE)  filed  an 
Application  pursuant  to  section  203  of 
the  Federal  Power  Act  seeking  an  order 
authorizing  it  to  sell  to  Iowa  Electric 
Light  &  Power  Company  (lEL&P)  certain 
transmission  facilities  with  a  value  in 
excess  of  S50.000. 

The  proposed  sale  of  the  transmission 
facilities  is  one  part  of  an  agreement 
whereby  UE  would  sell  to  lEL&P 
virtually  all  of  the  facilibes  currently 
used  by  UE  to  provide  retail  and 
wholesale  electric  service  within  the 
state  of  Iowa,  and  lEL&P  would 
thereafter  provide  the  retail  and 
wholesale  electric  service  to  those 
customers. 


UE  is  a  Missouri  corporation  with  its 
principal  business  office  in  St.  Louis, 
Missouri  and  is  engaged  primarily  in  the 
electric  utility  business  in  Missouri, 
Illinois  and  Iowa. 

lEL&P  is  an  Iowa  corporation  with  its 
principal  business  office  in  Cedar 
Rapids.  Iowa  and  is  engaged  primarily 
in  the  electric  utility  business  in  Iowa. 

It  is  proposed  that  the  closing  of  the 
sale  take  place  38  soon  as  possible,  but 
no  later  than  December  31. 1993. 

Comment  date:  April  13, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Power  and  Light  Company 

[Docket  No.  ER92-352-000| 
March  26, 1992. 

Take  notice  that  on  March  4, 1992, 
Central  Power  and  Light  Company  (CPL) 
filed  a  Supplement  to  the  Agreements 
for  As  Available  Transmission 
Wheeling  Service  between  CPL  and 
Texas  Electric  Utilities  Company  (TU 
Electric)  relating  to  TU  Electric's 
purchases  of  power  and  energy  from 
Dow  Chemical,  Inc.  and  Cogen  Lyondell, 
Inc.  Under  the  Agreements,  CPL 
provides  wheeling  service  in  connection 
with  TU  Electric's  purchases  of  power 
and  energy  from  Dow  Chemical  and 
Cogen  Lyondell.  The  Supplement 
clarifies  the  parties'  intentions  as  to 
certain  matters  covered  by  the 
Agreements. 

CPL  has  requested  that  the 
Supplement  be  made  effective  as  of 
January  1, 1992,  and,  therefore,  has 
asked  the  Commission  to  waive  the 
notice  requirements  otherwise 
applicable  under  the  Federal  Power  Act. 
CPL  has  posted  copies  of  the  filing  in 
accordance  with  the  Commission's 
regulations. 

Com.ment  date:  April  9, 1992,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

9.  West  Texas  Utilities  Company 
[Docket  No.  ER92-351-000] 
March  26, 199i 

Take  notice  that  on  March  4,  1992, 
West  Texas  Utilities  Company  (WTU) 
filed  a  Supplement  to  the  Agreements 
for  As  Available  Transmission 
Wheeling  Service  between  WTU  and 
Texas  Electric  Utilities  Company  (TU 
Electric)  relating  to  TU  Electric's 
purchases  of  power  and  energy  from 
Dow  Chemical,  Inc.  and  Cogen  Lyondell, 
Inc.  Under  the  Agreements,  WTU 
provides  wheeling  service  in  connection 
with  TU  Electric's  purchases  of  power 
and  energy  from  Dow  Chemical  and 
Cogen  Lyondell.  The  Supplement 
clarifies  the  parties'  intentions  as  to 


certain  matters  rovered  by  the 
Agreempnts. 

WTU  has  requested  thdt  the 
Supplement  be  made  effective  as  of 
January  1,  1992.  and.  therefore,  has 
asked  the  Commission  to  waive  the 
notice  requirements  otherwise 
applicable  under  the  Federal  Power  Act. 
WTU  has  posted  copies  of  the  filing  in 
accordance  with  the  Commission's 
regulations. 

Comment  date:  April  9. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  West  Texas  Utilities  Company 
[Docket  No.  ER92-35O-0O0| 
March  26. 1992. 

Take  notice  that  on  March  4, 1992, 
West  Texas  Utilities  Company  (WTU) 
filed  a  Supplement  to  Agreements  for  As 
Available  and  Planned  Capacity 
Transmission  Wheeling  Service 
between  WTU.  Texas  Electric  Utilities 
Company  (TU  Electric)  and  Congenron, 
Inc.  relating  to  TU  Electric's  purchases 
of  power  and  energy  from  Cogenron, 
Inc.  Under  the  Agreement.  WTU 
provides  wheeling  service  in  connection 
with  TU  Electric's  purchases  of  power 
and  energy  from  Cogenron.  Inc.  The 
Supplement  makes  clear  the  parties' 
intention  as  to  certain  matters  covered 
by  the  Agreements. 

WTU  has  requested  that  the 
Supplement  be  made  effective  as  of 
January  1, 1992,  and,  therefore,  has 
asked  the  Commission  to  waive  the 
notice  requirements  otherwise 
■  applicable  under  the  Federal  Power  Act. 
WTU  has  posted  copies  of  the  filing  in 
accordance  with  the  Commission's 
regulations. 

Comment  date:  April  9, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southern  California  Edison  Company 
[Docket  No.  ER92-392-O001 
March  26, 1992. 

Take  notice  that  on  March  19. 1992. 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  the  following 
supplemental  agreement  to  the  1990 
Interated  Operations  Agr-ement  (1990 
lOA)  approved  by  the  Commission  on 
July  30, 1990  in  Dockpt  No.  ER81-177-011 
(Phase  II)  and  its  related  transmission 
service  agreement  with  the  City  of 
Banning: 

Supplemental  Agreement  Between  Southern 
California  Edison  Company  and  The  City 
of  Banning  for  the  Integration  of  the  Los 
Angeles  Department  of  Water  and  Power 
(LADWP)  Power  SuIps  ARrrpment 

Edison-Banning  LADWP  Firm  Transmission 
Service  Agreement  Bf  twfpn  Southern 
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California  Edison  Company  and  The  City 
of  Banning 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commissicn  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  April  9, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southwestern  Electric  Power 
Company 

(Docket  No.  ER92-391-000| 
March  26, 1992. 

Take  notice  that  on  March  18, 1992. 
Southwestern  Electric  Power  Company 
(SWEPCO)  tendered  for  filing 
Amendment  No.  6  to  the  Power  Sale 
Agreement  between  SWEPCO  and 
Northeast  Texas  Electric  Cooperative, 
Inc.  (NTEC).  The  Amendment  modifies 
the  assignment  clause  of  the  Power  Sale 
Agreement. 

Copies  of  the  filing  were  served  upon 
NTEC  and  the  Public  Utility  Commission 
of  Texas. 

Comment  date:  April  9,  1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  The  Kansas  Priwcr  and  Light 
Company 

.March  26. 1992. 

[Docket  No.  ER92-377-000| 

Take  notice  that  on  March  13. 1992, 
The  Kansas  Power  and  Light  Company 
(KPL)  tendered  for  filing  a  proposed 
change  to  its  Federal  Energy  Regulatory 
Commission  Electric  Service  Tariff  No. 
236.  KPL  states  that  it  proposes  to  add  a 
new  point  of  delivery  to  its  existing 
wholesale  electric  service  contract  with 
the  City  of  Eudora.  Kansas.  The  change 
is  proposed  to  become  effective  Mav  1. 
1992. 

Copies  of  the  filing  were  served  upon 
the  City  of  Eudora  and  the  Kansas 
Corporation  Commission. 

Comment  date:  April  9, 1992,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

14.  Portland  General  LieclriL  Lompanj 
March  26. 1992. 

IDocket  No.  ER92-378-000] 

Take  notice  that  on  March  13, 1992, 
Portland  General  Electric  Company 
tendered  for  filing  proposed  changes  to 
Rate  Sr.hedule  FERC  No.  78,  as  set  forth 
in  an  Amendment  to  the  Long-Term 
Power  Sale  and  Exchange  Agreement 
with  the  City  of  Glendale.  The  proposed 
.Amendment  would  extend  and  expand 
the  terms  of  a  capacity  and  energy 
exchange. 

The  parties  wish  to  continue  the 
exchange,  which  was  set  to  expire  on 
February  29. 1992,  as  well  as  to  increase 


maximum  capacity  and  improve 
scheduling  flexibility  associated  with 
the  exchange. 

Copies  of  the  filing  have  been  served 
on  the  distribution  list,  as  included  in 
the  filing. 

Comment  date:  April  9. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Ktarch  26. 1992 

(Docket  No.  ER92-379-000| 

Take  notice  that  on  March  13. 1992. 
The  Kansas  Power  and  Light  Company 
(KPL)  tendered  for  filing  a  proposed 
change  to  its  Federal  Power  Commission 
Electric  Service  Tariff  No.  127.  KPL 
states  that  it  proposes  to  add  a  new 
point  of  delivery  to  its  existing 
interconnection  agreement  with  the  City 
of  McPherson,  Kansas,  Board  of  Public 
Utilities.  The  change  is  proposed  to 
become  effective  June  1. 1992. 

Copies  of  the  filing  were  served  upon 
the  City  of  McPherson  and  the  Kansas 
Corporation  Commission. 

Comment  date:  April  9. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

u    Thf  Kdnsas  Power  and  Light 

March  26.  1992. 

(Docket  No.  ER92-373-O00| 

Take  notice  that  on  March  12, 1992. 
The  Kansas  Power  and  Light  Company 
(KPL)  tendered  for  filing  a  proposed 
change  in  its  Federal  Energy  Regulatory 
Commission  Electric  Service  Tariff  No. 
247.  KPL  states  that  the  change  is  in 
accordance  with  its  Electric  Sales. 
Transmission  and  Service  Contract  with 
Kansas  Electric  Power  Cooperative 
(KEPCo).  Revised  Exhibit  A  sets  forth 
Nominated  Capacities  for  transmission, 
distribution  and  dispatch  service  for  the 
contract  year  beginning  June  1, 1992  and 
for  the  four  subsequent  contract  years, 
pursuant  to  Article  IV.  sections  4.2  and 
4.3  of  Rate  Schedule  FERC  No.  247. 
Revised  Exhibit  B  sets  forth  KEPCo's 
most  recent  load  forecast  submitted  to 
KPL  pursuant  to  Article  ill  section  3.1  of 
Rate  Schedule  FERC  No.  247. 

Copies  of  the  filing  were  served  upon 
Kansas  Electric  Power  Cooperative,  Inc. 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  April  9. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  Montaup  Electric  Company,  Newport 
Electric  Corporation 

March  26. 1992. 

(Docket  No.  ER91-3(n-000l 

Take  notice  that  on  March  20. 1992. 
Montaup  Electric  Company  (Montaup) 
and  Newport  Electric  Corporation 
(Newport)  filed  an  answer  to  a 
deficiency  letter  dated  February  28. 1992 
in  which  the  companies  were  required  to 
revise  their  filing  to  provide  for  the 
recovery,  by  each,  of  incremental  costs 
incurred  to  generate  the  other's  load. 

As  explained  in  the  filing,  because  of 
the  way  in  which  the  total  fuel  bill  has 
been  allocated  since  Montaup  and 
Newport  were  recognized  as  a  single 
Participant  in  the  New  England  Power 
Pool  (NEPOOL)  on  May  1. 1990,  all  costs 
incurred  by  Montaup  to  generate  to 
meet  Newport's  load  have  been 
allocated  to  Newport,  and  vice-versa. 

Comment  date:  April  9. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Tucson  Electric  Power  Company 

March  26. 1992. 

(Docket  No  ER92-39(M)00( 

Take  notice  that  on  March  18. 1992. 
Tucson  Electric  Power  Company 
(Tucson)  tendered  for  filing  an 
Interchange  Agreement  (the  Agreement) 
between  Tucson  and  the  City  of 
Riverside.  California.  The  purpose  of  the 
Agreement  is  to  establish  the  terms  and 
conditions  for  the  interconnection  of  the 
electrical  systems  of  Tucson  and  the 
City  of  Riverside  and  the  exchange  of 
economy  energy.  Tucson  states  that 
services  may  be  provided  under  Service 
Schedule  A  to  the  Agreement  entitled 
"Economy  Energy  Interchange." 

Copies  of  this  filing  have  been  served 
on  all  parties  affected  by  this 
proceeding. 

Comment  dote:  April  9. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Alabama  Power  Company 

March  26.  1992. 

(Docket  No.  ER92-39+-000J 

Take  notice  that  on  March  23. 1992. 
Alabama  Power  Company  filed  Twenty- 
fifth  Revised  Sheet  No.  34  to  its  FERC 
Electric  Tariff.  Original  Volume  No.  1. 
The  purpose  of  this  filing  is  to  give 
notice  that  effective  June  1. 1992  electric 
Tariff.  Original  Volume  No.  1.  The 
purpose  of  this  filing  is  to  give  notice 
that  effective  June  1, 1992  electric 
service  to  the  city  of  Hartford's  new 
Hartford  #2.  4.16  kV  delivery  point  will 
be  established.  The  new  delivery  point 
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will  be  located  within  the  city  limits  of 
Hi'tford. 

Copies  of  the  filing  were  served  upon 
the  City  of  Hartford. 

Comment  date:  April  9, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Piragraphs 

E.  /\ny  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  ^e  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lo\s  D  Cdsheil,  | 

Secretary. 
(FR  Doc.  92-7529  Filed  +-1-92;  8:45  am] 

BILUNG  CCO€  57"  J'-IM 

Federal  Energy  Regulatcv 
Commission 

(Big  Cre«?k  P'otec:  '^cRC  Nc    •;  'ii-OOIl 

B:g  C-eek  Lodge  i  Ojtfittars,  Inc.; 
Availabi!i^yr  of  Environmental 
Assessment 


.March  26,  1992. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Com.mission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  license  for  the 
proposed  Big  Creek  Hydroelectric 
Project,  located  on  McCorkle  Creek,  a 
snail  tributary  to  Big  Creek,  in  Valley 
County,  near  Yellow  Pine.  Idaho,  and 
has  prepared  an  environmental 
assessment  (EA)  for  the  proposed 
project.  In  the  EA.  the  Commission 
analyzes  the  potential  environmental 
impacts  of  the  proposed  project  and 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigative 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 


room  3104.  of  the  Commission's  offices 

at  941  North  Capitol  Street.  NE.. 

Washington.  DC  20426. 

Loia  D.  CashelL 

Secretary. 

[FR  Doc.  92-7537  Filed  4-1-92:  8:45  am) 

BILUNG  CODE  (7t7-«1-« 

[Docket  Nos.  CP92-42<M)00,  et  aL] 

United  Gas  Pipe  Une  Co..  et  ai   Natural 
Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Co. 

[Docket  No.  CP92-42O-0OO| 
March  24, 199Z 

Take  notice  that  on  March  19. 1992, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston.  Texas  77251- 
1478.  a  request  pursuant  to  §  157.205  and 
157.211  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  a  four-inch  tap  and  flow 
computer  for  Laser  Marketing  Company 
in  Iberia  Parish,  Louisiana,  under 
United's  blanket  certificate  issued 
September  1. 1982.  in  Docket  No.  CP82- 
430-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  United  proposes  to 
reverse  existing  four-inch  meter  tubes 
and  related  facilities  on  the  Weeks 
Island  16"  line  to  serve  Flash  Gas  &  Oil 
Inc.,  Iberia  Parish.  Louisiana.  It  is  stated 
that  the  facilities  are  required  to  comply 
with  the  terms  of  an  agreement  between 
Laser  Gas  Marketing  and  United  to 
deliver  an  estimated  600  MMBtu  daily 
volume  of  natiiral  gas  to  Flash  Gas  & 
Oil.  Inc.  It  is  further  stated  that  the  cost 
of  the  proposed  facilities  would  be 
$8,294.  Flash  Gas  &  Oil  Inc.  would 
reimburse  United  for  all  costs  resulting 
from  the  proposed  installation,  it  is 
stated. 

United  states  it  has  sufficient  capacity 
to  render  the  proposed  service  without 
detriment  or  disadvantage  to  United's 
other  customers. 

Comment  date:  May  8, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  CNG  Transmission  Corp. 

[Docket  No.  CP88-319-001] 
March  24, 1992. 

Take  notice  that  on  March  2, 1992. 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street.  Clarksburg.  West 
Virginia  26301.  filed  in  Docket  No.  CP88- 
319-001  pursuant  to  Section  7  of  the 


Natural  Gas  .Ac  t  a  petition  to  dmpnd  the 
certificate  of  public  convenience  and 
necessity  issued  by  the  Commission's 
order  dated  March  22,  1990,  in  Docket 
No.  CP88-319-000  (50  FERC  «61,4m),  to 
reflect  the  continued  operation  of  a 
portion  of  CNG  s  Line  35  as  a  lateral  line 
rather  than  the  abandonment  of  said 
Line,  all  as  more  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CNG  states  that  by  Commission  order 
issued  March  22,  1990,  in  Docket  No. 
CP88-31&-000.  CNG  was  granted 
permission  as  requested  to  abandon  and 
remove  24.97  miles  of  two  parallel  20- 
inch  pipelines  designated  as  Lines  25 
and  35  and  certificate  authorization  to 
construct  and  operate  a  30-inch 
replacement  pipeline  designated  as  Line 
TL-469  in  Butler  and  Allegheny 
Counties.  Pennsylvania.  However  CNG 
states  that  Line  35  was  not  abandoned 
but  instead  was  severed  from  C.NG's 
mainline,  at  Coxcomb  Junction  and  Stull 
Gate,  and  operated  as  a  lateral  line,  at 
reduced  pressures,  to  continue  existing 
services  to  Peoples  Natural  Gas 
Company,  thus  avoiding  the  need  to 
construct  new  facilities  in  the  future  to 
meet  growing  demand  in  the  vicinity. 
Accordingly,  CNG  requests  the  issuance 
of  an  order  amending  its  ccrtincate  in 
the  subject  proceeding. 

Comment  date:  April  14, 1992,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  Northern  Natural  Gas  Co. 
(Docket  No.  CP92^18-000] 
March  24, 1992. 

Take  notice  thai  on  Mi 
Northern  Natural  Gas  Co: 
(Northern).  1111  South  103rd  Street. 
Omaha.  Nebraska  68124-1000.  filed  in 
Docket  No.  CP92-410-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  to  upgrade  an 
existing  delivery  point  in  LeSueur 
County,  Minnesota  to  accommodate 
increased  natural  gas  deliveries  to 
Minnegasco,  A  Division  of  Arkla,  Inc. 
(Minnegasco)  for  redelivery  to  the 
Unimin  Sand  Company  (Unimin)  in 
LeSueur  County,  Minnesota  under 
Northern's  bla.iket  certificate  issued  in 
Docket  No.  CP82-401-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  proposed  to  upgrade  an 
existing  delivery  point  in  LeSueur 
County,  Minnesota  to  increase 
Northern's  annual  deliveries  by  107,953 
Mcf  of  natural  gas  to  Minnegasco  for 
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redelivery  lo  Unimin  under  Northern's 
IT-l  Rate  Schedule.  Northern  states  that 
peak  day  delivprjes  to  Minnegasco 
would  cot  be  affected.  Minnegasco  has 
requested  the  increased  vohimes  due  to 
the  expansion  of  Unimin's  operations  it 
is  stated.  Northern  states  that  the 
estimated  cost  to  upgrade  this  delivery 
point  :s  $10,000  which  would  be 
financed  in  acxordance  with  section  9(g! 
of  Northern's  IT-l  Rate  Schedule 
Comment  date:  May  8,  1**2,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice 

4.  Sabine  Pipe  Line  Co 

(DockH  \o.  CF'92-,«iO-00l  I 
March  24,  Id^Z. 

Take  notice  that  on  March  18.  lt^<2, 
Srfbine  Pipe  Line  Company  (Sabine), 
nil  Bagby  Strefjt.  Houston,  Texas 
7"002.  filed  in  Docket  No  CP92- 260-001 
pursuant  tc.  section  7  of  the  NH''j.';i!  Ghs 
Act  an  amendment  to  Sabine's 
application  in  Docket  No.  CT^2-36O-0f>0 
filed  on  Februajrj'  24.  1992.  for 
permission  and  approval  to  aoHndon 
transportation  9er\-ice  for  Bndgehne  Chs 
Distribution  Company  fBridgelme).  el! 
as  more  fully  set  forth  in  the  request 
which  is  on  file  WTth  the  Comnrsmon 
and  open  to  public  ir,.spec1ion 

Sabine  states  that  in  Docket  No. 
CP92-360-000  Sabine  proposes  to 
abandon  4.9  miles  of  12-mch  pipeline 
located  in  West  Camemn  Block  54"' 
offshore  Louisiana.  In  Sabine's  petition 
to  amend  Sabine  requests  abandonment 
authority  of  the  transportation  service 
for  Bridgeline  provided  through  the 
West  Cameron  Block  54?  pipeline. 

Comment  date:  Apnl  14.  1992.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

5.  Florida  Gas  Transmission  Co 

(Docket  .No  a^Z-42J-0(Kij 
March  21  \99Z 

Take  notice  that  on  March  20,  1992. 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street.  Houston, 
Texas  r'rX32,  filed  ir.  Docket  No  CP92- 
423-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.2051. 
for  authorization  to  add  an  existing 
delivery  point  as  |urisdictiona!  sales 
facilities  to  provide  natural  gas  service 
to  City  Gas  Company  of  Honda  d.b.a. 
Consolidated  Gas  Company  of  Florida 
SCity  Gas)  under  its  blanket  certificate 
is,sued  in  Docket  No  CPa2-S53-<XXi 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  th« 
application  which  is  on  file  with  the 
Commission  and  open  to  pjbix 
inspection. 


It  ts  stated  that  ConRolidattxJ  Gas 
Company  of  Florida  iConsobdatedi  H^^d 
FGT  were  parties  to  a  November  1   1*J«9, 


j! 


bvrxtce  agreement  for  Bmall  general 
Si  -vice  under  FGTs  Rate  Schedule  SGS, 
but  "because  of  a  legal  duspute,  FGT 
never  provided  service  to  Consoiidatwl 
under  the  SGS  agreement  !t  is  further 
stated  that  only  recently  Consolidated 
a.'id  City  Gas  settled  their  lesal  dispute. 
resulting  in  City  Gas  acquiring 
Consobdatcd 

It  is  stated  that  as  a  resu^*  of  the 
acquisition.  Consolidated  a.ssigned  'ht 
SGS  agreement  to  City  Gas  it  i!-  further 
stated  that  since  FGT's  tariff  proii.bits  a 
customer  receiving  ser\-ice  under  Rate 
Schedule  G  (such  as  City  Gasl  fmm 
receiving  service  under  Rate  Schedule 
SGS.  the  assigned  SGS  agreement  was 
chan|!ed  to  a  service  agreement  for 
general  service  (G  agreement). 

FGT  states  that  the  original  SGS 
agreement  listed  a  proposed  delivery 
point  through  which  Consolidated 
intended  FGT  to  deliver  its  gaa; 
however,  this  point  was  subject  to 
change  upon  final  i^solution  of  the  legal 
dispute.  FGT  further  states  that  it  has 
now  been  determined  that  the  gas  under 
the  C  agreem.ent  is  to  be  d*'livered  to  the 
existing  Cutler  Ridge  deliver^'  point. 

FGT  proposes  to  add  the  Cutler  Ridge 
delivery  point  in  Dade  County,  Florida, 
to  the  existing  firm  sales  service 
agreement  between  FGT  and  City  Gas. 
FGT  states,  that  it  will  charge  rates  and 
abide  by  the  terms  and  conditions  of 
Rate  Schedule  G  of  its  raRC  Gas  Tariff. 
It  is  further  stated  that  the  total  gas 
volmnes  to  be  delivered  to  the  Cutler 
Ridge  delivery  point  will  not  exceed 
City  Gas'  currently  authorized 
entitlements  under  the  existing  firm 
sales  semce  aijreement 

Comment  date:  Ma>  8,  iy92.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice 

6.  Colorado  Interstate  Gas  Co. 

[Docket  No  CP9i-411-0U0j 
March  24, 1992. 

Take  notice  that  on  March  16. 1992. 
Colorado  Interstate  Gas  Company 
(CIG),  P  O  Box  1067.  Colorado  Springs, 
Colorado  80944.  filed  in  Docket  No. 
CP92-4]  1-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
an  order  granting  permission  and 
approval  to  abandon  the  sale  of  natural 
gas  to  Northwest  I^peline  Corporation 
(Northwesfl.  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CIG  states  that  it  proposes  to  abandon 
the  sale  of  nHtural  gas  to  Northwest  to 
pursuant  to  CIG  s  Rate  Schedules  X-23, 


X".:h  X-^79  nrid  X-:?"  nc.  n"'v^  slates 
that  Northwest  hi^^  irnJi  -H'cfi  (hat  it  no 
longer  neeri  »o  pu-(-*i ,)<,(•  't  *-  f.^s  under 
these  -r^u-  sih<  1  -ii  ^  \\  |g  further  stated 
that  CiG  f  fd'ej'  S'jhedules  are  gas 
gathering  and  transportation  agreements 
which  provide  that  Northwest  would 
gather  and  transport  volamrs  of  natural 
gas  for  the  account  of  CIG  and  further 
provides  that  CIG  would  «etl  up  to  25 
percent  of  the  volmnes  of  natural  gas 
transported  by  Northwest  to  QG.  By 
letter  agreements  ^Jated  fnne  30, 1991. 
CIG  and  Ncwlf-vvi"  '  a  .:"«•»  d  to  terminate 
all  fow  agreemer.ti  contingent  upon 
retention  of  the  existing  priority  of 
service  dates  under  a  replacement  open 
atx»88  transportation  agreement,  as 
requested   -  N.r  thwest's  Docket  No. 
CP92-235-^.)O0 

CIG  further  states  that  it  does  not 
propose  to  abandon  any  facilities  as  a 
result  of  the  authorization  requested. 

Comment  date:  April  14, 1992.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

7  Transcontin«"nlal  Gh*  Pxpt  Luii 
Finricia  Ci^'-  T'';!'T-i:i;ssion  Co. 
(Docket  No.  CPB2-41S-00O] 
March  24. 19K. 

Take  notice  that  on  March  18. 1992. 
Transcontinental  Gas  Pipe  line 
Corporation  fTransco).  Post  Office  Box 
1396.  Houstoa  Texas  77251.  and  Florida 
Gas  Transmission  Company  (FCTJ.  P.O. 
Box  1188,  Houston,  Texas  77251-llBa 
filed  in  Docket  No.  CP92^15-000  an 
application  pursuant  to  sections  7  (b) 
and  (c)  of  the  Natural  t^s  Act  for  (1)  a 
certificate  of  pubHc  convenience  and 
necessity  authorizing  FGT  to  acquire 
from  Transco  certain  undivided 
ownership  interests  in  Transco's 
existing  Mobile  Bay  Facilities,  for  FGT 
to  become  a  joint  operator  with  Transco 
of  such  facilities  and  for  Transco  to 
abandon  interests  in  the  facilities  to  the 
extent  required  to  effectuate  the 
conveyance  to  FGT,  and  (2)  a  certificate 
authorieing  Transco  and  FGT  to  Jointly 
construct,  own  and  operate  certain 
compression,  regulating  and  tap 
facilities  on  Transoos  existing  Mobile 
Bay  Facilities,  all  as  more  fully  set  forth 
in  the  apphcation  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  Transco  and  FGT 
propose  to  construct  and  owm  certain 
facilities  consisting  of  two  10,^6 
horsepower  compressor  units  at  the 
existing  compressor  station  site  at 
milepost  122.57  on  the  existing  pipeline 
in  Mobile  County.  Alabama,  a  regulator 
facility  at  milepost  71.58  near  Citronelle, 
Alabama,  to  provide  Interconnection 
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with  the  existing  facilities  of  FGT. 
Transco  and  FGT  state  that  the  facilities 
would  result  in  total  base  design 
capacity  in  the  Mobile  Bay  Pipehne  of 
829  .VIMcf  per  day  (MMcfd).  Transco 
would  have  capacity  rights  to  520 
MMcfd  and  FGT  will  have  (1)  forward- 
haul  rights  to  309  MMcfd  to  the  FGT 
interconnect  and  (2)  backhaul  rights  up 
to  100  MMcfd.  Total  cost  of  facilities  is 
estimated  to  be  $23.8  miUion.  FGT  will 
finance  its  portion  of  the  construction, 
and  its  acquisition  costs  by  issuing  long- 
term  debt.  Transco  will  not  require  any 
additional  financing  for  the  facilities 
proposed. 

FGT  states  that  it  has  requested 
certificate  authority  in  Docket  No.  CP92- 
182-000.  to  construct  and  operate 
facilities  to  expand  its  existing  mainline 
facilities  by  approximately  825  MMcfd 
(Phase  III).  FGT  indicates  that  its 
participation  in  the  Mobile  Bay 
expansion  is  contingent  upon  approval 
of  the  proposal  in  Phase  III.  Therefore. 
FGT  and  Transco  state  that  in  order  to 
avoid  the  possibility  of  FGT  being  faced 
with  the  decision  to  accept  a  certificate 
issued  in  this  application  before 
receiving  approval  of  Phase  III,  Transco 
and  FGT  request  that  the  Mobile  Bay 
expansion  application  be  consolidated 
with  FGTs  Phase  111  proceeding. 

Comment  date:  April  14, 1992.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Northwest  Pipeline  Corp. 
[Docket  No.  CP92-127-000) 
March  25, 1992. 

Take  notice  that  on  March  20, 1992, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84158-4)900,  filed  in  Docket 
No.  CP92-427-000  a  request  pursuant  to 
§§  157.205, 157.211  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  permission  and 
approval  to  partially  abandon  existing 
facilities  and  for  authorization  to 
construct  and  operate  upgraded 
replacement  facilities  at  the  Round 
Prairie  Meter  Station  in  Douglas  County, 
Oregon  to  facilitate  additional 
interruptibie  transportation  deUveries 
for  authorized  shippers  to  Roseburg 
Forest  Products  Company  (Roseburg) 
pursuant  to  its  blanket  certificate  issued 
in  Docket  No.  CP82-433  pursuant  to 
section  7  of  the  National  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
for  public  inspection. 

Northwest  states  that  the  Round 
Prairie  Meter  Station  is  used  to  deliver 
gas  to  Roseburg  under  open-access 
transportation  agreements  with 
Roseburg  and  other  shippers  for  use  at 


Roseburg's  plywood  and  particle  board 
manufacturing  plant.  Northwest  states 
that  Roseburg  has  requested  Northwest 
to  increase  the  capacity  of  the  Round 
Prairie  Meter  Station  to  approximately 
18,100  MMBtu  per  day  to  aid  fueling 
Roseburg's  45  megawatt  power  house  at 
its  plant.  Northwest  states  that  to 
provide  additional  delivery  capacity  at 
the  Round  Prairie  Meter  Station,  it 
proposes  to  remove  the  existing  three- 
inch  turbine  meter,  the  three-inch  orifice 
meter,  the  two  two-inch  regulators,  and 
the  two-inch  tap.  and  to  replace  those 
facilities  with  two  six-inch  turbine 
meters,  two  three-inch  regulators,  and  a 
six-inch  tap.  Northwest  indicates  that 
the  total  estimated  cost  of  upgrading  the 
meter  station  is  approximately  $285,262. 

Comment  date:  May  11, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Trunkline  Gas  Co. 

[Docket  Nos.  CP92-413-000,  CP92-414-0001 

March  25, 1992. 

Take  notice  that  on  March  16, 1992, 
Trunkline  Gas  Company  (Trunkline). 
P.O.  Box  1642,  Houston,  Texas  77251, 
filed  in  Docket  Nos.  CP92^13-000  and 
CP92-414-000  applications  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
transportation  services  for  Consolidated 
Gas  Transmission  Company 
(Consolidated  Transmission)  and 
Consolidated  Gas  Supply  Corporation 
(Consolidated  Supply),  respectively,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

In  Docket  No.  CP92-41 3-000  Trunkline 
proposes  to  abandon  a  transportation 
service  for  Consolidated  Transmission 
which  was  authorized  by  the 
Commission  in  Docket  No.  CP85-914- 
000  and  was  carried  out  pursuant  to  the 
provisions  of  a  transportation  agreement 
dated  November  28, 1984,  on  file  with 
the  Commission  as  Trunkline's  Rate 
Schedule  T-100.  It  is  stated  that  the 
agreement  provided  for  the 
transportation  of  up  to  8.000  Mcf  of 
natural  gas  per  day  on  a  firm  basis,  and 
up  to  4.000  Mcf  of  natural  gas  per  day  on 
an  interruptibie  basis.  It  is  explained 
that  Trunkline  was  receiving  the  gas 
from  Consolidated  Transmission  in 
South  Timbalier  Block  72,  Offshore 
Louisiana,  and  redelivering  the  gas  for 
Consolidated  Transmission's  account  to 
Transcontinental  Gas  Pipeline 
Corporation  (Transco)  in  Beauregard 
Parish,  Louisiana,  or  at  the  onshore 
terminus  of  the  U-T  Offshore  System  in 
Cameron  Parish,  Louisiana,  for  ultimate 


redelivery  by  Transco  to  Consolidated 
Transmission. 

In  Docket  No  CP9:  -lU-000  Trunkline 
proposes  to  abandon  a  transportation 
service  for  Consolidated  Supply  which 
was  authorized  by  the  Commission  in 
Docket  No.  CP76-^78-000  and  was 
carried  out  pursuant  to  the  provisions  of 
a  transportation  agreement  dated 
August  11, 1975,  on  file  with  the 
Commission  as  Trunkline's  Rate 
Schedule  T-5.  It  is  stated  that  the 
agreement  provided  for  the 
transportation  of  up  to  2,405  Mcf  of 
natural  gas  per  day  on  a  firm  basis.  It  is 
explained  that  Trunkline  was  receiving 
the  gas  from  Consolidated  Supply  in 
South  Timbalier  Block  179,  Offshore, 
Louisiana,  and  redelivering  the  gas  for 
Consolidated  Supply's  account  to 
Transco  at  the  tailgate  of  the  Mobil  Oil 
Corporation  Cow  Island  Processing 
Plant  in  Vermilion  Parish,  Louisiana,  for 
ultimate  redelivery  by  Transco  to 
Consolidated  Supply. 

Trunkline  states  that  in  letter 
agreements  dated  January  6, 1992. 
Trunkline  and  Consolidated 
Transmission  have  agreed  to  terminate 
their  transportation  service,  effective 
July  10, 1992,  while  Trunkline  and 
Consolidated  Supply  have  agreed  to 
terminate  their  service  effective  July  10, 
1993.  It  is  Asserted  that  the  proposal 
involves  no  abandonment  of  facilities.  It 
is  stated  that  no  other  customers  of 
Trunkline  would  be  affected  by  the 
proposed  abandonment. 

Comment  date:  April  15, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  United  Gas  Pipe  Line  Co 
(Deckel  No.  CP92-^21-000l 
March  25, 1992. 

Take  notice  that  on  March  19, 1992, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP92-421-000, 
a  request  pursuant  to  §§  157.205  and 
157.211  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act,  to  install  a 
sales  tap  and  related  facilities  to  enable 
United  to  provide  firm  sales  service  to 
supply  an  estimated  average  of  5.000 
MMBtu  of  natural  gas  to  Mobile  Gas 
Service  Corporation  (MGSC),  for  resale 
use  to  its  industrial  customers  in  Mobile 
County,  Alabama. 

Specifically,  United  intends  to  reverse 
the  existing  meter  station  bcated  off  the 
Pensacola  16"  line  and  to  install  a  How 
computer,  flow  control,  chromatograph, 
communication  equipment  and  a  tap 
into  United's  Pensacola  20  '  line,  to 
provide  ability  for  sales  off  either  the 
16"  or  20  '  lateral  lines  in  Mobile  County, 
Alabama. 
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United  further  estimates  the  co»4  o/ 
'he  proposed  facihties  to  be  901,900.  of 
which,  MCSC  will  reimburse  United  SOS^ 
nr  a  maximum  of  S.W.0O0  of  such  cost 

Comment  date  May  11.  1992,  m 
accordance  with  Standard  Partigrafih  G 
at  the  end  of  this  notice. 

11.  TranscootmeDtal  Gae  Pipe  line  Corp 

(Docke;  No.  CT»8fl-~BO-.?T3i 
March  25.  1392 

TaVe  notice  that  on  March  11.  199Z 
Transcontinental  Gas  Pipe  Line 
f;.irpQration  (Transco).  P.O  Box  1.^96, 
!ii)uston.  Texas  7-251.  filed  m  Docket 
No.  CP8&-760-013,  a  petition  to  amend 
the  order  issued  May  14,  1990  in  Docket 
No.  CPBft-roO-OOO  authorizing  Transco 
to  pro\uie  a  firm  winter  seasonal 
trnnsporlation  ser\ice  for  25  customers 
located  in  Zones  4  and  5  of  Transco's 
pipehne  system  (Southern  Expansion 
Project),  so  as  to  add  a  specifir;  receipt 
point  to  the  Southern  Expansion  Project 
service  agreements  of  certain  customers 
all  as  more  fully  set  forth  in  the  petition 
to  amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  states  that  it  is  seeking  herein 
to  add  Transco's  Station  85  pooling 
receipt  point  in  order  to  provide 
cistomers  access  to  additional  gdS 
supplies  that  help  fulfill  each  customer  s 
gas  supply  needs.  Transco  further  states 
that  it  has  not  modified  any  customer's 
transportation  contract  demand 
quantity,  nor  does  the  addition  of  such 
receipt  point  have  an  effect  on  Transco's 
peak  day  or  annual  volumes  provided  to 
Transco's  customers 

Comment  date:  April  15.  1992.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice 

12  Questar  Pipeline  Co 
(Docket  No.  CP92-428-OOOJ 
March  25.  1992. 

Take  notice  that  on  March  23. 1992, 
Q.estar  Pipeline  Company  (Questar).  79 
South  State  Street.  Salt  Lake  C:ty,  Utah 
84111.  filed  in  Docket  No  CW2-^2e-0(X) 
an  application  pursuant  to  section  7(b| 
of  the  Natural  Gas  .\c\  requesting 
.luthority  to  abandon,  effective  Fcbniary 
!.  1992.  a  certified  interruptible  natural- 
gas  transportation  service  that  was 
cUr3iiable.  but  never  provided  to  Natural 
Gas  Pipeline  Company  of  Amenca 
iNGPLj  under  Questar's  Rate  Schedule 
X-22  to  Original  Volume  No,  3  of  its 
Fr'.RC  GdS  Tariff,  all  as  more  fully  set 
forth  m  the  application  which  is  on  file 
u  rh  the  Commission  and  open  to  public 
inspection 

Questar  represents  that  on  January  14, 
i991,  Questar,  with  NGPL  s  amcurrence 


and  consistent  with  the  terms  ami 
conditions  of  Rate  Schedule  X-22, 
canceled  the  Gas  TransportatKHi 
Agreement  dated  February  21    V^m\. 
between  Questar  and  \C/PL  iAt.it  n  was 
cert;fK;ated  as  Rate  Schedule  X-2_. 
Questar  represents  that  Questar  aad 
NGPL  mutually  agreed  to  tenninate  Rate 
Schedule  X-22  effective  February  1. 
1992, 

Comment  date:  April  IS,  1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Ar>  person  desiring  to  tc  heard  or 
make  any  protest  with  reference  to  &aid 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capital  Street.  NR.  Washingtoa  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commissicn's  Rules  of  Practice  and 
F^rocedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  15"  10).  All  protests 
filed  With  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  b  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
inter\ene  in  accordance  with  the 
(;;irnrnissior;'s  Rules 

Take  further  notice  that,  pursuant  to 
the  authoritj'  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  beheld 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motkm  to  inten'ene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  b\  the  public 
convenience  and  necessity   If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
belie\cs  that  a  fnrmal  hearing  is 
required,  further  notice  of  such  he .-.nng 
will  be  duly  given 

Under  the  procedu.-e  hereun  p.',>\ided 
for.  unless  otherwise  adv.sed.  it  will  be 
unnecessary  for  the  appiicanl  tc.  apr>c;ir 
or  be  represented  at  The  beannE 

G,  Any  person  or  the  Commi'-Sin-  •• 
Staff  may,  withm  45  days  after  thp 
issuance  of  the  instant  notice  by  fric 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Riiie.s  ilt^ 
era  385.214)  a  inotvon  to  inler\  ene  or 
notice  of  intervention  and  pursuant  ti^ 
§  1 5~.205  of  the  Regriiation*  under  the 


Natural  Caf  .^ct  '18  CKK  I'v-^n.-.,  h 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allovk-ed  for 
filing  a  protest,  the  instant  request  shafl 
be  treated  as  an  application  for 
authorization  pursnant  to  Section  7  of 
the  Natural  Gas  Act. 

SetnHar}- 

|FR  Ooc  92-7532  F«led  4-1-92;  8:45  am] 

BILUMG  CODE  S717-01-M 


(Docket  Kc  R«1    140~©121 


Questar  Pipeline  Co, 
Filing 


^  o  n 


I  a  nee 


March  2fi.  1992. 

Take  notice  that  Questar  Pipeline 
Company  (Questar)  on  March  16. 199Z 
tendered  for  filing  Statements  A-K 
relating  to  (,»  ^^ '  ir's  Clay  Basin  Storage 
Division  co&l  ol  semoe  in  response  to 
the  February  19. 1992  Letter  Order  of  the 
Director.  Office  of  Pipeline  and  Producer 
Regulation. 

Questar  is  not  seeking  any  change  in 
the  current  rates  for  Clay  Basin  aervioe. 
therefore,  no  tariff  sheets  have  been 
submitted  with  the  filing.  Questar  is  not 
proposing  new  rates,  but  rather  is 
providing  information  to  show  that  iU 
current  rates  are  not  unjust  or 
unreasonable. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  ntotion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  B2S 
North  Capitol  Street,  NE.,  Vi  hs^irijjtojv 
DC  20426.  in  accordance  w.r  t  i  saS.211 
and  385.214  of  theConi"  ■^■■mr  h  Rules 
of  Practice  and  P-i^c-,.',  -t  l:b  O'R 
385.211  and  3h:.  ^\-i    ,-a:,  s.i  ,.'r  ::;,->;K»n«  or 
protests  should  be  filed  on  o'  r>pforf 
April  3. 1992.  Protests  will  be  considt  icd 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  p^^'y  must  file  a  motion  to 
intervene  (  np'ps  of  this  fihng  are  on  file 
with  the  Commission  and  are  available 
or  public  inspection  in  the  Public 
Reference  Room. 
Lf.i*  n  Ca  shell 
bt'cretary. 

I  PR  Doc  92-rs,<3  t-  nci,;  *  ;  -jj..  *.  4-  am) 
»i..^»»0  cow  *r' '  *i ,« 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

lFRL-4120-51 

Gulf  of  Mexico  Program  Poucy  Revie*v 
Board  Meeting 

AGENCv:  U.S.  Environmental  Protection 

action:  Notice  of  meeting  of  the  Policy 
Review  Board  of  the  Gulf  of  Mexico 

program. 

SUMMARY:  The  Gulf  of  Mexico  Program 
Policy  Review  Board  will  hold  a  meeting 
on  April  16. 1992  at  the  LaPavillon  Hotel 
in  New  Orleans.  LA. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Mr.  William  VVhiison.  Gun"'  ui  Nie.xico 
Program  Office.  Stennis  Space  Center, 
MS  39529  at  (601)  688-3726,  FTS  494- 

3726. 

SUPPLEMEN-^ARV  INFORMATION:  A 

meeting  of  the  Policy  Review  Board  of 
the  Gulf  of  Mexico  Program  will  be  held 
on  April  16. 1992  at  the  LePavillon  Hotel 
in  New  Orleans.  LA.  Agenda  items  will 
include  status  reports  to  the  committee 
on  the  current  action  plans  status  and 
the  development  of  a  five  year  strategic 
plan.  The  meeting  is  open  to  the  public. 

Martha  G.  Prothro, 

Deputy  Assistant  Administrator.  Office  of 

Water. 

(FR  Doc.  92-7726  Filed  +-1-92;  8:45  am) 

nUJNG  COOC  6S60-S0-M 

FRL  4M8-51 

Administrator  3  90-day  Pont/Nonpoint 
Source  Initiative,  Open  Meeting  on 
Point/Nonpoint  Source  Trading 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  There  will  be  a  2-day  meeting 
on  pollutant  trading  sponsored  by  the 
U.S.  Environmental  Protection  Agency 
and  hosted  by  the  North  Carolina 
Department  of  Environment,  Health  and 
Natural  Resources.  The  meeting  will  be 
open  to  the  public.  The  purpose  of  the 
meeting  is  to  establish  a  national 
agenda  to  promote  trading  as  part  of 
Federal,  State  and  local  water  quality 
programs.  The  specific  objectives  of  the 
meeting  are  to:  (1)  Broaden  the  general 
understanding  of  point/nonpoint  source 
pollutant  trading  and  to  promote  its 
acceptance  as  an  integral  component  of 
water  quality  programs;  (2)  identify 
programmatic,  technical  and  legislative 
factors  which  facilitate  or  discourage 
trading;  (3)  develop  cooperative  action 
plans  to  address  technical,  legislative 
and  programmatic  barriers;  (4)  develop 


recommendations  for  supportive 
activities  by  EPA  including  guidance, 
revised  policies  or  regulations  or 
legislative  recommendations;  and  (5) 
identify  specific  waterbodies  which 
could  act  as  pilot  opportunities  for 
trading. 

DATES:  The  meeting  will  be  held  on 
Monday  April  27,  from  8  a.m.-5:30  p.m. 
and  Tuesday,  April  28,  from  8  a.m.-12:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton-University  Center,  2800 
Middleton  Avenue,  Durham,  North 
Carolina.  27705,  (919)  383-«=;7=; 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Brady.  Chief,  Watershed 
Management  Section,  U.S. 
Environmental  Protection  Agency  (WH- 
553),  401  M  St.  SW.,  Washington,  DC 
20460,  (202)  26O-5368.Q02 
SUPPLEMENTARY  INFORMATION:  On 
January  28, 1992,  President  Bush 
requested  the  Administrator  of  the 
Environmental  Protection  Agency,  along 
with  the  heads  of  other  Federal 
regulatory  departments  smd  agencies  to 
"set  aside  a  90-day  period  *  *   *  to 
evaluate  existing  regulations  and 
programs  and  to  identify  and  accelerate 
action  on  initiatives  that  will  eliminate 
any  unnecessary  regulatory  burden  or 
otherwise  promote  economic  growth." 

In  response  to  this  directive,  EPA  has 
initiated  a  review  of  its  regulations  and 
related  activities.  In  a  memorandum  to 
key  Agency  staff,  EPA  Administrator 
William  K.  Reilly  stated  that  the 
President's  request  "presents  EPA  with 
an  opportunity  to  accelerate  the  use  of 
innovative,  cost-minimizing  regulatory 
approaches  and  to  speed  pro-growth 
activities.  It  also  provides  an 
opportunity  to  reconsider  regulations 
that  unnecessarily  impede  economic 
growth. 

In  order  to  make  this  90-day  review  as 
meaningful  as  possible,  EPA  has 
selected  a  limited  number  of  specific 
regulations  and  related  activities  which 
may  present  special  opportunities  to 
promote  the  President's  goals  and  to 
focus  analysis  on  them. 

One  such  activity  is  point/nonpoint 
source  pollutant  trading,  a  market-based 
approach  to  water  quality  improvement. 
In  most  PS/NPS  trading  scenarios, 
regulated  point  sources  avoid  costly 
trpatment  upgrades  by  paying  for 
1  eductions  in  nonpoint  source 
discharges  in  the  same  watershed  or 
waterbody.  Certain  analyses  suggest 
that  this  innovative  approach  could  be 
applied  more  widely  across  the  United 
States.  The  major  factors  that  appear  to 
inhibit  trading  are  a  variety  of  legal, 
technical  and  administrative  barriers. 


The  purpose  of  the  meeting  will  be  to 
provide  stai<eholders  a  fonjm  for 
discussion  of  the  feasibility  of  using 
pollutant  trading  in  Federal,  State  and 
local  water  programs  as  an  innovative 
and  cost-effective  too!  to  protect  water 
quality.  Case  studies  of  trading 
experiences  to  date  suggest  that,  for  the 
near  term,  the  best  opportunities  are  for 
trading  nutrient  allocations.  The  primary 
focus  of  the  meeting,  therefore,  will  be 
on  nutrient  trading.  However,  other 
trading  scenarios  such  as  point/point 
source  trading  will  be  examined.  This 
meeting  will  help  us  clarify  and  resolve 
a  wide  range  of  trading  issues  through 
the  cooperation  and  exchange  of  ideas 
of  meeting  particpants. 

Prior  to  the  meeting,  a  report  prepared 
by  EPA's  Office  of  Water,  Incentive 
Analysis  for  Clean  Water  Act 
Reauthorization:  Point  Source/Nonpoint 
Source  Trading  for  .Nutrient  Discharge 
Reductions,  which  discusses  the 
principles  of  trading  and  its  applications 
to  date,  will  be  available.  For  copies. 
Contact  Peggy  Michell  at  (202)  260-5378, 
or  Amy  Sosin  at  (202)  260-7058. 

The  Agency  has  invited 
approximately  60  persons,  however 
space  limits  total  attendance  to  125 
persons.  Interested  parties  must  submit, 
in  writing,  by  April  15, 1992.  a  request  to 
attend  the  meeting  to:  Peggy  Michell, 
Watershed  Management  Section,  U.S. 
Environmental  Protection  Agency  (WH- 
553)  401  M  St.  SW.,  Washington.  DC 
20460.  Participant  selection  will  be 
random.  Notification  of  selection  will  be 
by  telephone  by  April  20, 1992. 

Dated:  March  24. 1992. 
Robert  H.  Wayland  III, 

Director.  Office  of  Wetlands,  Oceans  and 

Watersheds. 

(PR  Doc.  92-7382  Filed  4-1-92;  8:45  am] 

BILLING  CODE  6J«0-$0-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarded  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app.  1718 
and46CFR  510]. 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
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F.Hgle  Warehousing,  Inc.  dba  The  Elagie 

Companies.  1650  NW..  70th  Ave.,  Miami, 
FL  33126-1214 
Officers;  Raul  Pedraza,  Chairman/Director. 
S.M.  Mandell.  President,  Jorge  Pedraza. 
Senior  Vice  President,  Betty  Pedraza, 
Secretary. 
Inter-Jet  Systems,  Inc.,  103-08  180th  St.. 
Jamaica.  NY  11433. 
Officers:  Jerome  C.  Trimboli.  CEO.  Joseph 
Lembo,  President /Treasurer,  Angelo 
Pusateri.  Stockholder,  Nicholas  Mattis, 
\  ice  President,  Stephen  Lembo,  Vice 
President. 
Cedar  Development  and  Investment  Corp. 
dba.  Atlanta  Motor  Export,  2120  Skyland 
Cove  Lane,  Snellville.  CA  30278. 
Officers:  Najati  Omar  Masseoud,  President, 
Nahia  Masseoud,  Secretary/ Vice 
President, 
Croskopf  International  Consolidations, 

20580— 8th  St..  East,  Sonoma,  CA  95476. 
Officer:  Ronald  S.  Croskopf.  President. 
Professional  Shipping  Company,  Inc.,  539 
East  27th  Street,  Hialeah,  FL  33157. 
Officers:  Mary  Rosa  Ayala,  President, 
Rodolfo  Ayala,  Secretary. 
International  Transportation  Network,  Inc.. 
7379  NW.,  31st  Street,  Miami.  FL  33122. 
Officers:  Asma  Aftimos,  President/ 
Director.  Ralph  Mojica.  Secretary. 
Seaway  International,  Inc..  555  Redondo 
Beach  Blvd.,  «160,  Gardena,  CA  90248. 
Officers:  Sang  H.  Lee,  President.  Jae  Y. 
Park.  Vice  President.  Jang  S.  Kim. 
Secretary/Treasurer. 
All-Ways  Cargo  Services.  Inc..  1614  East  Cliff 
Road.  Bumsville,  MN  55337. 
Officers:  Elizabeth  Ann  Thompson, 
President,  Kerry  Charles  Pickering, 
Secretary /Treasurer. 
Phillips  Freight  Forwarding,  9979  NW..  6th 
Ct..  Plantation.  FL  33324. 
Cheryl  C.  Phillips.  Sole  Proprietor. 
Delta  International  Freight  Forwarders,  Inc., 
1840  W.  49th  St.,  suite  601.  Hialeah.  FL 
33012. 
Officers:  Carlos  Gallina  Leon.  President. 
Patricia  Rotella  Elortequi,  Secretary/ 
Treasurer. 
Estervina  Rodriguez.  133-40  Lefferts  Blvd.. 
So  Ozone  Park.  NY  11420. 
Sole  Proprietor. 
Fari  International  Inc..  8550  NW..  66th  St.. 
Miami.  FL  33166. 
Officers:  Faride  Perez.  President,  Isabel  De 
La  Cruz.  Vice  President. 
Kana  D.  Castleberry.  1010  So.  ^12th,  «333. 
Federal  Way.  WA  98003. 
Sole  Proprietor. 
Personal  Export  Service,  607  Lee's  Mill  Road, 
Fayetteville,  CA  30214. 
Kristi  A  Lovett,  Sole  Proprietor. 
Susana  Robalino,  5840  West  18th  Avenue, 
Hialeah.  FL  33012. 
Sole  Proprietor. 
Bnnger  Corporation.  8351  NW..  21st  Street. 
Miami,  FL  33122. 
Officers:  Eduardo  De  Castro  Filho. 
President.  Zuny  Tarrio,  Vice  President. 
Gran  Miami  International  Inc.,  782  NW., 
Lejeune  Rd  .  Suite  630.  Miami.  FL  33126. 
( Jfficers:  Lucinda  1.  Cuervo.  F*resident, 
Emilio  Barron.  Treasurer. 
in  Joong  Yoon,  333  S.  Kingsley  Drive.  ^220. 
1  r<  .Anaeles  C.'\  SOn^f! 


Sole  Proprietor. 
Shannon  International,  Inc.,  88738 

Fontainbleau  Blvd.  «208.  Miami.  FL 
33172. 
Officers:  Cynthia  Linnert.  President/ 
Treasurer.  Terri  S.  Laws.  Secretary. 
Corporate  World  Relocations  International 
Inc..  22313  70th  Ave..  West.  Mountlake 
Terrace,  WA  98043. 
Officer:  Bill  Sherwood,  President. 
Kenneth  Arvin  Laningham,  dba  Transworld 
Logistics,  6015  Glen  Cove,  Houston.  TX 
77077. 
Sole  Proprietor. 
Betty  C.  Fell,  dba  World  Destinations,  4717 
NW,.  7th  St.,  »101,  Miami,  FL  33126. 
Sole  Proprietor. 
Dated:  March  27,  1992. 
By  the  Federal  Maritime  Commission. 
Joseph  C.  Polking 
Secretary:  , 

[FR  Doc.  92-7517  Filed  4-1-92;  8:45  am] 
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License  tXumber  2817. 

Name:  Aegis  Logistics  Systems,  Inc. 

Address:  1851  Alexander  Bell  Drive, 

Reston.  VA  22091. 
Date  Revoked:  March  19. 1992. 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 
Bryant  L.  VanBrakle, 

Director.  Bureau  of  Tariffs.  Certification  and 
Licensing. 
[FR  Doc.  92-7518  Filed  4-1-92;  8:45  amj 
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Ocean  Freight  Forwarder  License 
Revocations,  Herman  Ludwig,  Sic     ft, 
al. 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders.  46 
CFR  part  510. 
License  Number:  1094. 
Name:  Herman  Ludwig.  Inc. 
Address:  53  Park  Place,  Suite  1101,  New 

York,  NY  10007, 
Date  Revoked:  February  24. 1992. 
Reason:  Surrendered  license  voluntarily. 
License  Number:  3355. 
Name:  Shipping  Systems  Corporation. 
Address:  12201  SW.  132  Ct.,  Miami.  FL 

33186. 
Date  Revoked:  February  29, 1992. 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 
License  Number:  263. 
Name:  Republic  Shipping  Co..  Inc. 
Address:  5  Beekman  Street.  New  York. 

NY  10038. 
Date  Revoked:  March  5,  1992. 
Reason:  Surrendered  license  voluntarily. 

License  Number:  2280. 
Name:  Timely  Air  Freight.  Inc.  dba 
Timely  Air  Freight  {Ocean  Div.). 
Address:  P.O.  Box  364.  Taylor.  MI  48180. 
Date  Revoked:  March  11, 1992, 
Reason:  Surrendered  license  voluntarily. 

License  Number:  93. 

Name:  Bemo  Shipping  Company,  Inc. 

Address:  150-16  132nd  Ave.,  Jamaica, 

NY  11434. 
Date  Revoked:  March  13,  1992. 
Reason:  Surrendered  license  voluntarily. 


qp' 


March  27.  1992. 


Hf>. 


Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collections  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTMfcR  IN^ORMATION  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer — Frederick  J.  Schroeder — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC 
20551 (202-452-3829) 

OMB  Desk  Officer— Gary  Waxman— 
Office  of  Information  and  Regulatory  ' 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building,  room  3208,  Washington.  DC 
20503 (202-395-7340) 

Final  Approval  Under  OMB  Delegated 
Authority  of  the  Extension  With 
Revision  of  the  Following  Report 

1.  Report  title:  Report  of  Commercial 
Paper  Outstanding  Placed  by  Brokers 
and  Dealers;  Report  of  Commercial 
Paper  Outstanding  Placed  Directly  by 
Issuers;  Daily  Offering  Rates  on 
Commercial  Paper. 

Agency  form  number:  FR  2957a.  FR 
2957b,  and  FR  2957d. 

OMB  Docket  number:  71000-0002. 

Frequency:  Monthly,  Weekly,  and 
Daily. 

Reporters:  Brokers  and  dealers  and 
direct  issuers  of  commercial  paper. 

Annual  reporting  hours:  1457. 

Estimated  average  hours  per 
response:  2  to  7. 

Number  of  respondents:  67. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  and 
is  authorized  by  law  (12  U.S.C.  263.  353 
et.  seq.,  and  461)  The  FR  2957a  and 
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FR2957b  are  given  confidential 
treatment  {5  U.S.C.  552(b)(4)). 

Abstract:  These  reports  provide 
information  on  the  anjounts  outstanding 
and  selected  offering  rates  on 
commercial  paper,  which  is  used  by  the 
Federal  Reserve  to  gauge  the  aggregate 
flow  of  funds  and  to  determine  the 
composition  of  short-term  financing 
components  in  credit  markets. 

Final  .Approval  Under  0MB  Delegated 

.Authority  of  the  Implementation  of  the 
Followmg  Report 

1.  nepun  i:Uc.  Report  on  Total  Foreign 
Exchange  Tumqver. 

Agency  form  number  FR  3036a  and 
FR  3036c. 

OMB  Docket  number  710(MK52. 

Frequency:  One-time  survey. 

Reporters:  Principals  and  brokers  that 
are  active  in  the  U.S.  foreign  exchange 
market. 

Annual  reporting  hours:  13.120. 

Estimated  overage  hours  per 
response:  64. 

Number  of  respondents:  205. 

Small  businesses  are  not  affected. 

General  description  of  report  This 
information  collection  is  voluntary  and 
is  authorized  by  law  (12  U.S.C.  24a(a), 
353-359,  and  3105(b)  and  is  given 
confidential  treatment  (12  U.S.C. 
552(b)(4). 

Abstract:  This  survey  will  gather 
information  as  of  April  1992  on  turnover 
volume  in  the  U.S.  foreign  exchange 
market  from  approximately  190  bank 
and  nonbank  financial  institutions  and 
approximately  15  brokers.  The 
information  will  assist  the  Federal 
Reserve  in  assessing  market  structure 
and  in  implementing  monetary  policy. 
Aggregated  survey  data  will  be 
compiled  with  information  from  similar 
surveys  conducted  simultaneously  in 
about  25  foreign  countries  and  made 
available  to  the  public.  This  information 
will  enhance  public  awareness  of  the 
size  and  structure  of  the  global  foreign 
exchange  market. 

2.  Report  title:  1992  Survey  of 
Consumer  Finances. 

Agency  form  number:  FR  3059. 

OMB  Docket  number  7100-0254. 

Frequency:  One-time  survey. 

Reporters:  U.S.  families. 

Annua!  reporting  hours:  6,000  hours. 

Estimated  average  houi^  per 
response:  1.3  hours. 

Number  of  respondents: 
Approximately  4,500  families. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  and 
is  authorized  by  law  (12  U.S.C.  225a. 
•.828(cl.  1842, 1843,  Pub.L.  No.  102-242.) 

Abstract:  The  survey,  to  be  conducted 
between  April  and  October  1992,  will 


collect  data  on  the  assets,  debts, 
income,  work  history,  pension  rights,  use 
of  financial  services,  and  attitudes  of  a 
sample  of  U.S.  families.  The  survey  is 
the  only  source  of  representative 
information  on  the  structure  of  fmances 
of  U.S.  families. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  27, 1992. 
William  W.  Wilea. 

Secretary  of  the  Board. 

|FR  Doc.  92-7568  Filed  4-1-92:  a-45  amj 
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CapitO'  3.?.ncoa>,  FormatJon  of. 
Acquisition  bv   or  Merger  of  Bank 

Hoid ■"■;:.■  Z  ■.i:-'ipH'"'it?s 

The  company  listi^d  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3{c)  of  the  Act  (12 
U.S.C.  l&42(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  speciflcally  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  April  27. 
1992. 

A.  Federal  Reserve  Bani<  of  Chica<E!0 
(David  S.  Epstein,  Vice  President)  2  «) 
South  LaSalle  Street  Chicago.  Illinois 
60680: 

1.  Capitol  Bancorp,  Lansing,  Michigan; 
to  acquire  100  percent  of  the  voting 
shares  of  Oakland  Commerce  Bank, 
Farmington  Hills,  Michigan,  proposed 
successor  to  United  Savings  Bank. 
Farmington  Hills,  Michigan. 

Board  of  Governors  of  the  Federal  Reser\*e 
System.  March  27, 1992. 
fennifer  |.  Johnaon, 

Associate  Secretary  of  the  Board. 

IFR  Dor  92-7564  Filed  4-t-B2:  8:45  amJ 
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Illinois  Financial  Services,  Inc.; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a](2)  or  (f))  for  the  Beard's 
approval  under  section  4(c.)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21la)  of  Regulation 
Y  (12  CFR  225  21(aij  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  wil!  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
quesbon  whether  consummation  of  the 
proposal  can    reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summanzing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Resert'c  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  .\pril  27,  1992. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago  I!!mois 
60690: 

1.  Illinois  Financial  Services.  Inc., 
Chicago,  Illinois;  and  Metropolitan 
Bancorp.  Inc.,  Chicago.  Illinois;  to 
acquire  Civic  Federal  Savings  Bank. 
Chicago.  Illinois;  and  thereby  engage  m 
operating  a  savings  association  pursuant 
to  §  225.25(bK9)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Chicago,  lUmois. 
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Board  of  Governors  of  the  Federal  Resen'e 
System,  March  27,  1992. 
lennifer  ].  lohnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc  92-7566  Filed  4-1-92:  8:45  am) 


Norwest  Corp.:  Application  to  Engage 
de  novo  in  Permissible  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225,23(a)(l) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C, 
1843(c)(8))  and  §  225,21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  v^ill  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 


hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  27, 1992. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation.  Minneapolis, 
Minnesota;  to  indirectly  acquire  a  50 
percent  general  partnership  interest  in 
PN  Financial  Services  and  thereby 
indirectly  engage  de  novo  in  making  and 
servicing  loans  pursuant  to  § 
225.25(b)(1);  and  leasing  personal 
property  pursuant  to  §  225.25(b)(5)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  27.  1992. 

Jennifer ).  fohnson, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  92-7567  Filed  4-1-92:  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

Report  of  the  Tar,  Nicctme,  and 
Carbon  Monoxide  Ccnteni  o*  534 
Varieties  of  Domestic  Cigarettes 

action:  Notice. 

summary:  The  Federal  Trade 
Commission  publishes  the  Report  of  the 
Tar,  Nicotine,  and  Carbon  Monoxide 


Brand  r«me 


Alpine 

Alpine- 

Alpine 

Alpine 

Alpine  * 

Alpine  * 

American  Filter.. 
Amencan  Filter.. 
American  Lights 
Amencan  Ljgl>ts 
Amencan  Ligtits 
B&H  De-Nic  * .... 
B&HDe-NicV... 
B&H  De-Nic*.... 
B&H  De-Nic*.... 

Basic  •• 

Basic  *• 

Basic  ** „ 

Basic  **....„ 

Basic  •• 

Basic  •• 

Basjc  ** 

Basic  *• _. 

Basic  ** 


Descnption 


Kmg;  F;  SP;  Men 

100;  F;  SP;  Men.... , 

King:  F;  SP;  Men.  Lt 

100;  F;  SP.  Men.  Lt 

Long;  F,  HP,  Men.  Ful-Fla., 

Long;  F;  HP,  Men.  Lt 

100;  F;  SP 

King:  F;  SP 

100:  F;  SP;  U 

King:  F;  SP;  Lt 

100,  F,  SP;  Men  Lt 

King;  F;  HP;  Men  LigtitS 

100;  F,  HP  Ligtits 

100;  F;  HP  Men  bghts 

King;  F;  HP;  LigtitS 

King;  F;  SP 

100;  F.  SP 

King;  F.  SP;  Ligtits 

King.  F,  SP;  Men  Ligtits 

100;  F.  SP;  Ugtits 

100;  F;  SP,  Men.  UgtitS 

King;  F;  SP;  Uttra  Lt 

100;  F;  SP.  Ultra  Lt 

King;  NF;  SP 


Content  of  534  Varieties  of  Domestic 

vn'-ih    \nril  2,  1992. 

ADDRtssEs.  Copies  of  the  full  report  are 
available  from  the  FTC's  Public 
Reference  Branch,  room  130.  6th  St.  and 
Pennsylvania  Ave..  NW..  Washington. 
DC  20580.  (202)  32&-3222 

FOR  FURTHER  INFORMATION  CON1  ACT: 
Joanna  Crane-Murray,  Bureau  of 
Consumer  Protection,  at  the  address 

eiven  above,  trlrphonc  (202)  326-3256. 

s  „  p  p L f  M  f  N  T  A  '•■<  ■    N  f  c  '■<  w  i  - !  0  n:  These 
are  the  most  recent  test  results  of  the 
tar,  nicotine,  and  carbon  monoxide 
levels  of  the  smoke  of  domestic 
cigarettes  reported  by  the  FTC.  The 
Tobacco  Institute  Testing  Laboratory. 
(TITL).  a  private  laboratory  operated  by 
the  cigarette  indusfrj'.  conducted  the  tar. 
nicotine,  and  carbon  monoxide  testing 
for  the  widely-available  domestic 
cigarette  varieties.  This  testing  was 
conducted  under  the  supervision  of  a 
representative  of  the  FTC.  TITL 
provided  the  results  to  the  respective 
cigarette  companies.  The  companies 
provided  the  data  generated  by  TITL 
regarding  their  own  brands  to  the  FTC 
in  response  to  compulsory  process 
issued  by  the  Commission.  Cigarette 
smoke  from  generic  (no  brand-name), 
private  label,  and  not-widely-available 
cigarettes  was  not  tested  by  TITL.  but 
was  tested  by  the  cigarette  companies 
and  provided  under  compulsory  process 
to  the  FTC.  The  methodology,  processes 
and  procedures  that  the  companies  and 
TITL  employed  are  identical  to  those  the 
Commission  has  followed  in  the  past. 

By  Direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 


Tar 


16 
15 
09 
09 
15 
09 
16 
16 
11 
11 
11 
09 
09 
09 
09 
16 
17 
10 
11 
11 
11 
06 
06 
24 


Nic 


CO 


11 
1.1 
07 
08 
10 
0.7 
1.2 
1.2 
1.0 
0.9 
10 
01 
0.1 
01 
01 

1.1 

1.2 
OB 
0.8 
08 
08 
05 
OS 
16 


IS 
14 
10 

11 
14 
10 
15 
14 
12 
12 
12 
NT 
NT 
NT 
NT 
NT 
NT 
NT 
NT 
NT 
NT 
NT 
NT 
NT 
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Brand  nam« 


Belair ^ 

Beiair - 

Beta* 

Beiaif 

Betaif 

Belair 

Benson  and  Hedges 

Benson  and  Hedges 

Benson  and  Hedges  .  - 

Benson  and  Hedges 

Benson  and  Hedges 

Benson  and  Hedges 

Benson  and  Hedges  _... 

Benson  a^  Hedges 

Benson  and  Hedges  

Benson  and  Hedges 

Benson  and  Hedges 

Benson  and  Hedges 

Best  Buy" - 

Best  Buy  " 

Best  Boy" 

Best  Buy  ** 

Best  Buy  " 

?est  Buy  **  _ 

Best  Buy" 

Best  Buy  '  * 

Best  Buy" 

Best  Value" 

Best  Value  " 

Best  Value  "„ 

Best  Vakje" , 

Best  vakie  " 

Best  Value  " 

Best  Value" 

Best  Value  "...„ 

Btg  Money  " 

Bnstol  • 

Bnstol  • 

Snstot  • 

3nsfo<' _.. 

Bnstot  • _ 

Bnsto*  * 

Bnslot  • 

Bnstol  • 

Bucks  • 

Bucks  • 

But!  Durham  * 

Bull  Durtiam' 

Cambndge 

Cambndge ! 

Cambndge 

Cambndge 

CaTibndge ;...„ 

Cambridge 

Carrrtondge - 

Camel _ 


Descnpbon 


Tar 


Camel 

Camel _. 

C«Tiel _ 

Camel 

Camel _.... 

Camel _._. 

Carr:el* _ 

Camel  * 

Carel  • — 

Capn _ 

Capn _ 

Capn 

Capn , 

Cartton 

Camcn 

Cartton „.. 

Canton 

Carlton 

Cartton 

Canton _.. 

Canton 

Cartton _.. 

Camon _.. 

Cartief  Verxlome.. 
Carrier  Vervjome.. 
Cartier  Vendome.. 


King;  F;  SP.  Men  .._ „ -. 

100,  F;  SP;  Men _ _ 

King;  F;  SP;  Men :  Lo-Price 

too,  F;  SP;  Men;  UvPnca 

Kmg;  F;  SP;  Mea  LI;  Lo-Pnce .. 
Long;  F.  SP;  Mea  Lt,  Lo-Pnce. 

King;  F;  SP 

100;  F;  HP;  Lt -..- 

100;  F;  HP;  Mea  LI 

lOa.  F;  SP 

tOO;  F;  HP 

100;  F;  HP;  Men 

100;  F;  SP;  Men -.... 

100;  F;  SP;  Lt „_ 

100;  F;  SP;  Mea  Lt 

100;  F;  HP;  DLX  Uttr»-LL 

100;  F;  HP;  Men.  DLX  Ultra-U... 

King;  F;  SP;  Mutti 

King;  F;  SP;  FuM^ta 

100;  F;  SP;  Ful-FIa — — . 

King;  F;  SP;  LI 

King.  F;  SP.  Mea  Lt 

100;  F;  SP;  Lt._ 

100;  F;  SP;  Men.  Lt 

Kiftg;  F;  SP;  Uttra-Lt - — .. 

100;  F;  SP,  Ultra-Lt 

King;  NF;  SP 

King;  F;  SP;  FuU  Flavof — . 

100;  F;  SP;  Full  Flavor - 

King;  F;  SP;  Lt 

100;  F;  SP;  Lt 

100;  F;  SP;  UHra-LtSp 

King;  F;  SP;  Men.  Lt 

100;  F;  SP;  Men.  Lt 

King;  F;  SP;  Ultra  Lt 

100;  F;  SP.  Men.  Lights 

King;  F;  SP;  Lt 

King;  F;  SP;  Men.  Lt — 

100;  F;  SP;  Light 

100;  F;  SP;  Men.  Lt 

King;  F;  SP — 

100;  F;  SP 

King;  NF;  SP — _ 

100;  F;  SP;  Uttra  Lt 

King;  F;  SP 

King;  F;  SP;  Lt 

King;  F;  HP 

King;  F,  HP;  Lites :.- 

100;  F;  SP;  Uttra 

King;  F;  SP;  Lt - 

King.  F;  SP;  Men.  Lt.._ _ -. 

100;  F;  SP;  Lt „ „ 

100;  F;  SP;  Men.  Lt 

King;  F;  SP;  Full-FIa /. 

100;  F;  SP  Full-Fla 

King;  F;  SP., 

King;  F;  HP 

100;  F;  SP;  Ll.._ — . 

King;  F;  SP.  Lt 

King;  F;  HP;  Lt _ 

70;  NF;  SP 

100;  F;  SP 

85;  F;  SP;  UlUa  Lt — 

85;  F;  HP;  Ultra  Lt 

100;  F;  HP;  Ultra  Lt 

100  F;  HP - 

100;  F:  HP;  Men _ 

120;  F;  HP 

120;  F;  HP;  Men... 

120;  F;  SP 

King;  F;  SP 

120;  F;  SP;  Men... 

King;  F;  SP;  Men .. 

King;  F;  HP 

100;  F;  HP 

100;  F;  SP 

100;  F;  HP;  Men  ... 

100;  F;  SP;  Mea... 

King,  F;  HP;  Ultra.. 

lOa,  F;HP 

100;  F;  HP;  10 

too;  F;  HP;  Men ... 


Ntc 


10 
08 
15 
14 
09 
09 
15 
11 

to 

16 
16 
16 
16 
10 
10 
OS' 
05 
It 
16 
17 
10 
It 
t1 
11 
06 
06 
24 
15 
15 
10 
09 
05 
11 
11 
05 
11 
11 
11 
It 
11 
16 
16 
22 
06 
14 
It 
14 
10 
04 
12 
12 
12 
11 
17 
17 
14 
16 
10 
11 
09 
22 
16 
06 
06 
06 
09 
09 
13 
12 
05 
01 
05 
01 
01 
01 
02 
01 
03 
<0.5 
08 
08 
08 


,         CO 


0.8 
0.7 
1.2 
1.2 
0.8 
0.9 
1.3 
0.9 
0.8 
1.2 
1.2 
12 
1.2 
0.8 
0.8 
0.5 
0.4 
0.9 
1.1 
1.2 
0.8 
0.8 
0.8 
0.8 

a5 

0.5 
1.6 
1.2 
1.2 
0.9 
0.8 
0.5 
0.9 
10 
0.5 
08 
0.8 
0.8 
0.8 
0.9 
1.1 
1.1 
1.4 
0.5 
1.0 
0.8 
1.1 
0,9 
0.4 
0.9 
0.9 
0.9 
0.9 
1.1 
1.2 
1.0 
1.0 
08 
0.8 
0.6 
1.4 
1.0 
0.6 
0.5 
0.6 
0.8 
0.7 
1.1 
1.0 
0.5 
0.1 
0.5 
0.1 
0.1 
0.1 
0.2 
0.1 
0.3 
<0.05 
0.8 
0.7 
0.8 


10 

39 
14 
14 
10 
10 
12 
11 
11 
15 
15 
15 
16 
'2 


NT 
NT 
NT 

\' 

KIT 
ST 

N' 

NT 

15 

17 


12 
13 


NT 

NT 

09 
06 
12 

12 
13 
13 

15 

16 
13 

15 
12 

11 
11 
13 
17 
08 
Of* 
07 
06 
Qf' 
09 
07 
05 
02 
04 
02 
02 
01 
i.,3 
01 
'J4 
'05 
08 
07 
08 
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Brand  name 


Cartref  Vendome.... 

Century 

Century _...._.... 

Century „._„.... 

Century 

Century 

Chelsea 

Chelsea 

Chesterfield 

Chesterfield  ...„ 

Chesterfield 

Chesterfield  „..„.„.. 

Class  A" 

Class  A  •* 

Class  A  *• 

Class  A  •• 

Class  A  •• 

Oass  A  •• 

Class  A" 


Class  A 
Class  A 
Class  A 
Class  A 
Class  A 
Dass  A 
Class  A 
Class 
Class 
Class 
Class 
Class 
Oass 


Deluxe' 
Ci€iu»e  ' 
Deluxe  ' 
Deluxe  ' 
Deluxe  ' 
Deluxe  ' 


Class  A  Deluxe ' 
Class  A  Deluxe ' 
C-ost  Cutter** ... 
Cost  C-i^tier  "  .... 
Cost  Cutter  '  *  .„ 
Cost  Cuner  •*,.., 
Cost  Cutter  •  * .... 
Cost  Cutler  ** .... 
Cost  Cutler  •  * ... 

Dakota  V „ 

Dakota  * „ 

Dora) 

Dora! 

Doral _.„ 

Doral 

Doral _. 

Doral 

Doral _.... 

Doral _..., 

Doral 


Doral _ 

English  Oval 

Eve _ 

Eve 

Eve 

Eve „ 

Eve _ 

Eve 

Eve  * 

Eve  • 

FAL" „ 

F«L** 

F&L" 

F4L" 

F&L" 

F&L" 

Falcon  * „ 

Falcon  * 

Falcon  * 

Falcon  * 

Famous  Value  ** 

Famous  Value  ** 

Famous  Value  ** 

Famous  Value  ** 

'"a^ous  Value** 

'  a-^ous  Value** 

'3'- :  js  Value" 

■"  ar-ious  Value  ** 

Famous  Value  ** 

Genco  " _ 


Description 


Tar 


100  F  HP  Men.;  10- 

Kmg,  F  SP,  25 

King,  F;  SP,  Lt.;  25 

100;  F,  SP;  25 

100;  F;  SP;  Lt.;  25 „ 

100;F;SP;  Men.  U;25. 

100;  F;  HP;  Men 

100;  F;  HP 

Reg;  NF;  SP „ 

85;  Nf;SP 

King;  F;  SP;  Light 

100;  F;  SP;  Light 

Reg;  NF;  SP;  NF „.... 

King;  NF;  SP 

King;  F;  SP;  Full 

King;  F;  SP;  Men.  Full 

100;  F;  SP;  Full. 
100;  F;  SP;  Men.  FuH., 

King;  F;  SP;  Lf 

King;  F;  SP;  Men.  Lt 

100;  F;  SP;  Lt 

100;  F;  SP;  Men.  Lt 

King;  F;  SP;  Ultra  Lt _. 

King;  F;  SP;  Men.  UlUa  U . 

100;  F;  SP;  Ultra  Lt 

100;  F;  SP;  Men.  LHtra  LL.. 

King;  F;  SP;  DLX;  Full 

100;  F;  SP;  DLX,  FuH 

King;  F;  HP;  DLX;  Lt 

King;  F;  SP;  Del.  Lt.. 
Kinq-  F  SP-  Men.  Del  Lt.. 
100  ^    SP   -'et  Lt.. 
100   c    S-    Men   Del  Lt.. 
100   F    SP   Ct.  Ul-Lt., 
King,  f,  SF  Full-Fla.., 
100;  F;SP;  Full-Fla... 

King;  F;  SP;  Lt _.., 

100;  F;  SP;  Lt.. 
100;F;SP;Ultra-Ltsp.„ 

King;  F;  SP;  Men.  Lt. 

100;  c  SP  Mf»"   !  t 

85;  f-    "'P  W,--   -  ji  

King,  f   nt   .  igr,; 

King  c   s"   .A „ 

King.  F.  SP,  Mea  Lt _. 

100;  F;  SP;  Lt ™ 

100;  F;  SP;  Men.  Lt 

King;  F;  SP;  Full-Fla 

100;  F;  SP;  Full-Fla 

100;  F;  SP;  Ultra-Lt 

King;  F;  SP;  Men.  Full-Fla .. 
100;  F;  SP;  Men.  Full-Fla.... 

King;  F;  SP;  Ultra-Lt 

King;  NF;  HP 

120;  F;  HP;  Lt 

120;  F;  HP;  Men.  Lt ™. 

100;  F;  HP;  Men.  Slim 

100;  F;  HP;  Lt  Slim „. 

120;  F;  HP;  Ultra-Lt 

120;  F;  HP;  Men.  Ultra-Lt... 
100;  F;  HP;  Men.  UIUaLt.„ 
100;  F;  HP;  Ultra  Lt., 

King;  F;  HP;  Lt 

100;  F;  SP;  Ultra-Lt 

King;  F;  SP;  Men.  Lt 

King;  F;  SP;  Lt 

100;  F;  SP;  Lt 

100;  F;  SP;  Men.  Lt „ 

King;  F;  SP;  LI „ 

King;  F;  SP,  Men.  Lt 

100;  F;  SP;  LI 

100;  F;  SP;  Men.  Lt 

King;  F;  SP;  Fui-FIa 

King;  F;  SP;  Lt 

King;  F;  SP;  Men.  Lt 

100;  F;  SP;  Ful-FIa 

100;  F;  SP;  Lt 

100;  F;  SP;Men.  Lt 

King;  F;  SP;  Ultra-Lt 

100;  F;  SP;  Ultra-Lt „ 

King;  NF;  SP „ 

King;  NF;  SP 


oe 

IS 

oe 

15 

11 
11 

10 
10 
18 
22 
09 
09 
19 
23 
16 
16 
17 
17 
11 
11 
12 
12 
06 
06 
06 
06 
16 
17 
14 
11 
11 
« 
12 
06 
15 
IS 
10 
09 
OS 
11 
11 
18 
12 
00 
09 
10 
09 
15 
15 
05 
IS 
15 
OS 
23 
12 
11 
12 
12 
OS 
OS 
06 
06 
11 
06 
11 
10 
11 
11 
11 
10 
11 
09 
16 
10 
11 
17 
11 
11 
06 
06 
24 
24 


Nk: 


0.8 
1.0 
0.7 
1.1 
0.9 
0.8 
0.7 
0.8 
1.2 
1.5 
0.7 
0.8 
1.3 
1.6 
1.3 
1.3 
1.4 
1.4 
1.0 
1.0 
1.1 
1.1 
0.7 
0.7 
0.7 
0.7 
1.3 
1.4 
1.2 
1.0 
1.0 
1.1 
1.1 
07 
M 
1.2 
0.0 
0.8 
0.5 
0.9 
1.0 
1.4 
0.9 
0.8 
07 
0.9 
0.7 
1.1 
1.1 
0.5 
1.1 
1.1 
0.5 
1.9 
1.0 
1.0 
1.0 
1.0 
0.5 
0.5 
0.7 
0.7 
0.8 
0.5 
0.8 
0.8 
0.8 
0.8 
0.7 
0.8 
0.8 
0.7 
1.1 
0.8 
0.8 
1.2 
0.8 
0.8 
0.5 
0.5 
1.6 
1.6 


CO 


06 
17 
10 
18 
12 
13 
10 
10 
11 
14 
11 
10 
11 
14 
13 
13 
14 
14 
12 
14 
11 
11 
06 
06 
05 
05 
13 
14 
13 
12 
14 
11 
11 
05 
15 
17 
11 
09 
06 
12 
10 
16 
12 
10 
10 
10 
12 
15 
17 
07 
15 
17 
06 
15 
10 
10 
00 
09 
04 
04 
05 
05 
NT 
NT 
NT 
NT 
NT 
NT 
11 
12 
14 
11 
?«T 
NT 
NT 
NT 
NT 
NT 
NT 
NT 
NT 
NT 
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Brand  name 


Genco  ** 

Genco  *• 

Genco  ** 

Genco  " 

Genco  **......... 

Genco  ** '. 

Genco  •• 

Genco" 

Golden  Lights 

Golden  Lignts 

Golden  Ughts 

Golden  Lights 

Golden  Lights 

Golden  Lights 

GPA" 

GPA  ••,. 

G°^" 

QPA" 

GPA  •• 

GPA" :... 

GPA" 

GPA  " 

G°A  " 

G°C  Approved". 
GPC  Approved  ". 
GPC  Approved". 
GPC  Approved  ". 
GPC  Approved  ". 
GPC  Approved  ". 
GPC  Approved  ". 
GPC  Approved  ". 
GPC  Approved  ". 
GPC  Approved  " . 
GPC  Approved  " . 

Gndlock  " 

Gndlock" 

Gndlock" 

Gndlock" 

Gndlock" 

Hariey  Davidson.... 
Harley  Davidson.... 
'^ert5e^t  Tareyton .. 

-rentage 

-rentage 

-  Lite 

nonzon  * 

Horizon* 

Kent 

Kent 

Kent 

•  Kent 


Description 


Kent 

Kent 

Kent 

Kool ."... 

Kool 

Kool  

Kool 

Kool 

Kool : 

Kool 

Kool 

Kool  ., 

Kool  Deluxe  * 

Kool  Deluxe  * 

Land  M 

L  and  M 

L  and  M 

L  and  M 

L  and  M  • 

L  and  M  ' 

Larv 

Lark 

Lark 

Lark 

Lucky  Strike 

Lucky  Stnke 

Lucky  Stnke .:.. 

Lucky  Stnke 

Lucky  Strike 

Lucky  Stnke V 

Lucky  Stnke* 


King;F,  SP 

100;  F:  SP 

King;  F;  SP;  Lt 

King;  F;  SP;  Men.  Lt 

100:  F;  SP;  Lt 

100;  F;  SP;  Men.  Lt 

King;  F;  SP;  Ultra  Lt 

100;  F,  SP;  Ultra  Lt 

King;  F;  SP;  Lt 

King;  F.  SP;  Men.  Lt 

100;  F,  SP;  Lt 

100;  F;  SP;  Men.  LI 

King;  F;  HP;  Lt 

100;  F;  HP;  Lt :. 

King;  NF;  SP 

King;  F;  SP 

100;  F.  SP 

Kmg;  F;  SP;  Lt 

King:  F;  SP;  Men.  Lt 

100;  F;  SP;  Lt 

100;  F.  SP;  Men.  Lt 

King;F;SP;  Ultra  Lt 

100;  F;  SP;  Ultra  Lt 

Reg;  NF;  SP;  Plain 

King;  F;  SP;  Lt 

100;  F;  SP:  Lt 

King;  F;  SP;  Men.  Lt 

100;  F;  SP;  Men.  Lt 

King;  F;  SP;  Ultra  Lt 

100:  F;  SP;  Ultra-Lt 

King;  F;  SP 

100;  F;  SP 

King:  F;  SP;  Men 

100;  F;  SP  Men 

King;  NF;  SP 

King;  F;  SP;  Ful-FIa 

100;  F;  SP;  Lt 

100;  F:  SP;  Ultra-Lt 

100:F;SP;  Ful-FIa 

King;F;SP - 

King;  F;  SP;  Lt 

King;  NF;  SP 

85;  F.  SP;  Lights 

100;  F;  SP;  Lights 

100;  F;  HP 

100.  F;  SP;  Light 

100;  F;  SP;  Men  Light 

King;  F,  SP 

100;  F;  SP 

King;  F;  HP 

100;  F;  SP;  Men 

King;  F;  SP;  III 

100;F;SP;  Plain  III 

100;  F;  HP;  III 

100;  F;  SP;  Men.  Super-Lg... 

Reg;  NF;  SP;  Men 

King;  F;  SP;  Men 

King:  F;  HP;  Men 

King;  F;  SP;  Men.  Lt 

100:  F,  SP;  Men  Lt 

King;  F;  SP;  Men  Mild 

100.  F.  SP;  Men.  Mild 

King;  F;  HP;  Men.  Mild... 

King;  F.  HP;  Men 

100;  F;  SP;  Men 

King;  F;  SP 

King;  F.  HP 

100:  F;  SP;  Light  30 

100;  F;  SP;  LL  Long 

100;  F;  SP;  Ful 

100;  F.  SP;  Ult-Lt  10PK-30., 

King;  F;  SP;  Lt 

100;  F;  SP;  Lt 

King.  F.  SP 

100.  F;  SP;  Extra  Long 

Reg;  NF;  SP 

King;  F;  SP 

King;  F;  HP 

100;  F;  SP 

King;  F;  SP:  Lt 

100:  F;  SP;  Lt 

100.  F;  SP.  Men 


ar 

Nic 

CO 

16 

1.1 

NT 

11 

08 

NT 

10 

08 

NT 

11 

0.8 

NT 

17 

1.2 

NT 

11 

08 

NT 

06 

05 

NT 

06 

0.5 

NT 

07 

0.7 

08 

08 

0.7 

08 

08 

0.8 

08 

09 

08 

10 

07 

06 

08 

08 

0.7 

08 

24 

1.6 

NT 

16 

11 

NT 

17 

1.2 

NT 

10 

0.8 

NT 

11 

08 

NT 

11 

08 

NT 

11 

0.8 

NT 

06 

0.5 

NT 

06 

0.5 

NT 

24 

1.3 

14 

11 

0.7 

12 

12 

08 

13 

10 

0.7 

10 

09 

07 

09 

06 

0.5 

07 

06 

05 

07 

18 

10 

16 

16 

1.0 

17 

16 

1.0 

14 

14 

1.0 

15 

24 

1.0 

NT 

16 

1.1 

NT 

11 

08 

NT 

06 

0.5 

NT 

17 

1.2 

NT 

10 

0.8 

11 

08 

0.7 

10 

24 

1.6 

17 

10 

08 

13 

11 

0.9 

14 

14 

1.0 

13 

12 

0.8 

13 

12 

0.8 

12 

12 

09 

13 

13 

1.0 

13 

11 

0.8 

12 

12 

09 

13 

03 

0.3 

04 

05 

0.5 

07 

05 

0.5 

07 

16 

1.3 

16 

21 

1.3 

14 

16 

1.2 

16 

16 

1.1 

15 

06 

07 

08 

06 

0.7 

09 

12 

0.9 

12 

12 

1.0 

12 

12 

0.9 

11 

09 

08 

10 

10 

0.8 

09 

14 

1.0 

13 

14 

11 

13 

12 

1.0 

10 

08 

08 

06 

17 

1.4 

13 

06 

0.7 

05 

12 

0.9 

10 

12 

1.1 

12 

13 

1.0 

12 

13 

1.1 

13 

24 

1.6 

16 

13 

1.0 

13 

13 

1.0 

13 

13 

1.1 

13 

08 

0.7 

09 

09 

0.8 

10 

12 

1.0 

12 
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I  1  :i  1  9 


Brand  nam« 

Ma:-,- 

King; 
King; 
King; 
King; 
100  f 

MdQ^a        

Wdgr  3      

M,iara    

M^  bu       „ 

Md-Du       

100  f 

Mar.       

100  f 

Vs-ir., 

King; 
King; 
King; 
100;  F 

M^i  rii, 

K.'a:iDu     i 

Maiibu  

Maribo'o 

King; 
King, 
King; 
King; 
100;  ( 

Wa'^iboro „ 

Marlboro ; 

Marlboro „ 

Maribofo 

Ma'^'bco 

100  1 

Ma-^boro _ 

King; 
King; 
King; 
100  1 

Ma-^'boro 

Mariboro 

Martbo'O 

MarlDO'O 

100;  1 

Marlboro 

100;  1 

Marlboro 

85;  F 

Martbo'o  

85  F 

Marlboro 

100  1 

Marlboro  * 

85  F 

Max „ „ 

Max 

120,1 
120  1 

Merit 

King; 
King; 
100;  1 

Merit 

Merit _ 

Merit 

100  1 

Merit „ 

King; 
King; 
100  1 

Merit „ 

Merit 

Merit 

King; 
100;  1 

Ment 

Merit ' 

King; 
King; 
100 

Merit „ 

Merit 

Merit  • „ 

Long; 
Kmg; 
King; 
King; 
King; 
King; 
100 

Merit  De-Nic      

Ment  De-Nic  :. 

Merit  De-Nic „ 

Ment  De-Nic 

Miami  "    

Mis%  Slims 

Misty  Slims 

100 

Money  ■ 

King; 
100- 

Montclair  * 

Montciair 

100 

Montciair 

100 

Montclair  * 

King; 
King; 
King; 
100 

Montciair  * „ 

Montclair  * 

Montclair  * 

More       

120- 

Morp         

100- 

More       

120; 

More 

100 

More 

120; 

More 

120  ; 

More 

120 

More 

120 

Newport 

King; 
King; 
100 

Newport   

Newport 

Newport 

100 

fci .iiiii 

King; 
King; 
100. 

Newport 

Newport 

Newport    ... 

King; 
100; 

Newport 

Newport ; 

100: 

Nfwfor'.  S'-pe  * 

100 

Nt>WPOrl   St'ipe  

100 

Nowpvor-i  Stripe 

100 

NeK!              

King; 
100 

Next 

Next 

100 

Next 

Kino 

Oescnpbon 


Tar 


Nic 


CO 


F;  SP 

F;HP 

F;  SP;  Lt 

F;  HP;  U 

F.  SP 

F;  LT;  Sp 

Men;  SP;  F 

F;  SP 

F;  LT;  SP 

F;  Men;  SP 

F;  SP;  Ultra-Lt . 

F;  HP 

F;SP 

F;  SP;  25 

F;  SP;  Men 

F;  SP „ 

F;HP 

F;  SP;  Lt 

F;  SP;  Lt.  25... 

F;  HP;  Lt 

F;  SP;  Lt 

HP;  F;  Lt 


F;  HP;  Men.  Lights.. 

HP;  Men.  Lts 

HP;  Ultra  Lt 

F;  HP;  Ultra  Lt 

HP;  Men 

F,  SP 


F;  SP;  Men.. 
F;SP 


F;  SP;  Men . 
F;SP 


Men;  F;  SP.. 
HP;  F 


F;  SP;  Urtra-Lt 

F;  SP:  Ultra-Ll 

F;  SP;  Men.  Ultra-Lt . 
F;  SP;  Men.  Ultra-Lt... 

F;  HP;  Men „.... 

F;  HP;  Ultra-Lt 

F;  HP;  Ultra-Lt 

F;  HP 

F;  SP 


F;  SP;  Men 

F;  SP;  Ultra 

F;  SP;  Men.  Ultra.. 

F;  SP;  Lt 

LT;F;HP 


LT;  F;  Men 

F;  SP;  Men.  Ugtrts.. 
F;  SP 


LT;  F;  SP 

LT;  F;  Men.  SP... 

LT;  F;  SP 

LT;  F;  Men.  SP.. 

F,  SP 

F;  SP;  Ultr.  Lt 

F;SP. 


F;  SP;  Men,  Lo-Tar.. 

F;  SP;  Lo-Tar 

F  SP;  Men  Lo-Tar... 


SP 


13 

0.9 

14 

14 

09 

14 

11 

0.7 

12 

09 

06 

11 

15 

12 

15 

09 

0.8 

10 

11 

1.0 

12 

16 

1.2 

14 

oe 

0.7 

09 

16 

1.2 

14 

05 

0.5 

07 

16 

1.1 

14 

16 

1.1 

14 

16 

1.1 

14 

16 

1.2 

IS 

16 

1.2 

15 

16 

1.2 

15 

11 

8.0 

11 

11 

9.0 

11 

11 

8.0 

12 

10 

0.8 

11 

10 

0.8 

11 

09 

0.8 

10 

09 

0.8 

09 

OS 

0.5 

07 

06 

0.5 

06 

15 

09 

NT 

15 

1.2 

16 

IS 

1.2 

16 

07 

0.6 

09 

06 

0.6 

09 

09 

0.7 

11 

09 

0.8 

11 

07 

0.6 

09 

04 

0.4 

OS 

OS 

OS 

07 

OS 

0.5 

06 

OS 

0.5 

06 

09 

0.7 

NT 

04 

OS 

06 

06 

0.6 

07 

09 

0.7 

NT 

06 

0.1 

09 

06 

0.1 

06 

03 

0.1 

04 

03 

0.1 

03 

14 

1.2 

13 

06 

0.7 

00 

06 

0.7 

06 

11 

0.8 

NT 

15 

1.2 

16 

11 

1.0 

13 

11 

10 

12 

12 

1.0 

13 

12 

10 

13 

16 

1.3 

15 

06 

0.6 

06 

16 

1.2 

21 

09 

0.7 

09 

16 

1.3 

20 

06 

0.7 

09 

12 

1.0 

18 

12 

0.9 

17 

10 

0.8 

13 

10 

0.8 

14 

16 

1.2 

17 

16 

1.2 

17 

16 

1.4 

19 

18 

1.4 

18 

15 

1.1 

15 

06 

0.7 

09 

08 

0.8 

08 

08 

0.7 

09 

18 

1.4 

19 

06 

0.7 

08 

11 

0.9 

14 

11 

0.9 

15 

11 

0.9 

14 

07 

0.1 

06 

09 

0.1 

06 

10 

0.1 

00 

03 

0.1 

04 
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Brand  name 


Oescnption 


Nexl - 4 

N«xt — -:■- 

Nexl -' i  ^°0-^- 

Nexl  - - !  •<'ng;F 

No  Frrtis  •• - '  *^"^-  ^ 

No  Fn<ls  •• * ■{  •<'"g-  ^ 

No  Fins  •• _ -■ - j  'OO'-  ^' 

No  Fnlls  •• :._ - i  '00:  f"- 

No  F"Hs  •* „ !  '00;  F; 

No  Ffitis  •• * !  '00;  F; 

No  FnlS  •• - * ':  ^<^-  ^-  SP;  U«ra  LI 

No  Fnlis** - - '  l^"^-  ^'-  SP 

No* • ■  '00;  F;  SP 

Now   _ _ - I  K-^:  f"-  SP 

Now 1  K"^;  f"-  ^^ 

^0,,  !  100;  F;HP 

Now  ZZZ!.'"...! '. I  'OO.  F.  SP:  Men 


King.  F;  SP;  Men  UNra  Lo-Tar 

100;  F;  SP;  Ultra  Lo-Tar 

SP-.  Men  Ulira  Lo-Tar... 

SP-.  Lo-Tar 

SP-.  Lt 

SP;  Men.  Lt 

SP.  H 

SP;  Utlra-U 

SP^^  Ft* 

SP.  Men  Lt 


Tar 


King;  F;  SP;  Men  . 
Kmg.  F;  SP 


Now    _ - < 

oa  Go«4 — i 

Otd  Gold ♦ I  '00;  F.  SP. 

Od  Gold - I  *^<^-  NF:  SP;  Straigtn.. 

CMd  Goid -. ; '  t^i^  '^-  SP;  t-t 

OW  Gotd ;  '00;  F.  SP;  Lt 

p?ti  Wall ■  ♦^'"ff  ^^'-  SP 

=ai.  Mall  • , i  King;  NF;  SP;  25 

Pall  Mall - - {  '00;  F;  SP;  Lt 

Pall  Wail „ I  '00;  F;  SP 

Pail  Mall  • _ _ I  ^"^'  NP:  SP;  U 

Pal!  Mail - !  Kwig  F;  SP;  Red 

p,„  Ma'l I  '00;  F;  SP;  Red 

=  a.  Mall.'ZZ - t  Kmg;  F;  SP-.  Lt  Red.... 

:.ii  Mall i  '00;  F;  SP;  Lt.  Red 

-i  Vail  Gold" - I  '00;  F;  LL  SP 

?ir  .ameot _ - - I  Kmg  F;  HP;  Men 

-a'  anent _ - LT.;  F;  SP;  King  . 

^a^'ament _ - - 

^'■'  ;  M^ms  • _ 

■■■'"       .<  ms  .        ..- - - - I  '00;  F;  HP;  Intl.. 

^~    -   V  vns  i  100;  F;  HP;  Men. 

-     = ,     ..  •  I  Reg  NF;  SP 

^M,-. ,    „ !  Reg;  NF;  HP 

:>^ avers   _. 1  Kmg  F;  HP 

>;jyQf^  1  King;  F;  Men.  HP 

date's      ""     " I  100;  F;  HP 

Players  „ _ I  100;  F;  Men.  HP 

c»avers   '  ."'.ZI.!....'.' - !  Kmg  F;  SP;  Lt  25 

p<,,o,s     _ i  Kmg;  F;  SP;  Men  Lt.  25. 


LT;  100;  F;  SP.. 
Kmg;  NF;  SP;  CoO . 

Reg  NF;  SP.. 


tnU.. 


'amid . 


100;  F;  SP;  Lt  25 _ 

I  100;  F;  SP;  Men.  Lt.  25 

I  Kmg  LT;  F,  SP 

!  100;  F;  SP;  Lt 

i  100;  F;  SP;  Mea  U 

,1  King  NF.  SP 

!  100;  F;  SP;  Uttra-Lt 

.1  King;F;  SP;  FtJ«-Fla 

.i  Kmg;  Men;  F;  SP:  Fui-FIa . 

.1  100;  F:  SP.  Ful-FIa 

.1  100;  F:  Men.;  SP;  FuJ-FIa". 

Kmg  F;  SP 


~  5ieiq"  _ - 

^^e.qi  » - I  100;  F;  SP - 

^a-eigh - i  King;  F;  SP.  LI 

:  aeign : i i  '00;  F;  SP;  Lt 

s  a  etgn i  Reg  NF:  SP 

^^a'eiqr^  Extra  * „ 1  King:  F;  SP 

-<a:e.gn  Extra  *_ !  '00:  F:  SP 

Raleigh  Extra  *; i  Kmg;  F;  SP.  Ughts 

Raleigh  Extra' I  100;  F:  SP;  Lights 

=iateigh  Extra  * - i  Kmg;  F;  SP;  Men  UgMs 

-aieigh  Extra" i  '00;  F;  SP;  Men  Lights. 

Richland „ - i  King;  F;  SP 

Richland. .'. - I  King;F;SP;25 

achiand _ -....^ ;  King.  F;  SP:  Men 

■^vsMand ."T: ;  King;  F.  SP;  Men.  25 

^.chiand _ .'. I  King;  F;  SP;  Lt  25 

-ichland .-. I  King;  F 

3  cnland ^ _ !  '00;  F 


Light.. 


-'•cMand .-... 

RicMand „ |. 

Rifh'ard „ i 

Richiand ~ • 

Rlt2  ; 


rzz: 


...I 


100;  F; 
100;  F 
100;  F 
100;  F 


SP; 
SP. 

SP;  25 

SP.  Lt 

SP;  Lt  25 . 


100;  F:  HP;  Men 


Nw 


CX) 


03 

0.1 

03 

05 

0  1 

06 

04 

01 

05 

06 

01 

09 

10 

08 

NT 

11 

0.8 

NT 

11 

0.8 

NT 

06 

05 

NT 

17 

1.2 

NT 

11 

0.8 

NT 

06 

05 

NT 

-16 

1.1 

NT 

02 

0.2 

03 

01 

01 

02 

<0.5 

<0.05 

<05 

<0.5 

<005 

<0.5 

02 

02 

03 

01 

01 

02 

16 

1.2 

17 

18 

14 

18 

26 

1.8 

17 

08 

0.7 

09 

11 

09 

15 

25 

1.7 

16 

25 

1.7 

16 

09 

0.8 

11 

15 

12 

15 

18 

1.3 

17 

IS 

12 

14 

15 

1.2 

14 

10 

0.8 

10 

10 

08 

10 

15 

1.2 

15 

09 

07 

09 

09 

0.7 

10 

12 

10 

12 

26 

1.7 

16 

22 

14 

12 

17 

1.3 

17 

17 

1.3 

18 

18 

1.2 

12 

25 

1.8 

14 

11 

0.9 

12 

11 

09 

12 

13 

1.1 

12 

14 

1.1 

12 

10 

0.8 

11 

10 

08 

10 

11 

0.9 

12 

11 

0.9 

13 

10 

0.8 

12 

10 

09 

11 

10 

0.8 

11 

21 

1.4 

14 

05 

0.5 

05 

14 

1.1 

13 

14 

1.1 

13 

15 

1.2 

15 

14 

1.2 

14 

14 

0.9 

14 

15 

1.0 

16 

11 

0.9 

12 

12 

0.9 

14 

24 

1.5 

16 

18 

1.1 

17 

16 

1.0 

18 

11 

07 

12 

12 

0.8 

13 

10 

0.8 

10 

09 

0.8 

09 

17 

1.2 

15 

17 

1.2 

14 

16 

1.1 

15 

16 

1.1 

15 

11 

0.9 

12 

11 

09 

12 

17 

13 

16 

17 

1.3 

16 

12 

09 

14 

13 

1.0 

14 

ie 

1.2 

16 

11 

08 

11 
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Brand  name 


Rtj  

Royale  *    

Roya*  *  _ 

Poyaie  ' ;., 

Royale* , 

Salem 

Salem* 

Salem 

Salem 

Salem 

Salem 

Salem 

Salem 

Salem 

Saiei^  ■    

Saraioqa  

Sata'cnga    

Satm         

Satin 

Savvy* 

Savvy* , 

Savvy* 

Scotch  Buy  •* 

Scotch  Buy  *• 

Scotch  Buy  " 

Scotch  Buy  ** .., 

Scotch  Buy  '• 

Scotch  Buy  ** (... 

Scotch  Buy  ** 

Scotch  Buy  ** 

Silva  Thins  * 

Silva  Thins  * 

Silva  Thins 

Silva  Thins 

Spring 

Spring 

Spring -. 

Spring „ 

Steriing  '  * ",1'Z 


Sterling  " 

Sterling  *• , 

Sterling  ** , 

Tall 

Tall 

Tareyton , 

Tareyton 

Tareyton 

Tareyton 

Triumph 

Triumph 

Tnumph 

Triumph 

True 

True 

True 

True 

Uptown* 

Uptown* 

Value  &  Quality  ** . 
Value  8  Ouai;ty  **. 
Value  &  Quality  **. 
Value  S  Quality  **, 
Value  &  Quality  **. 
Value  &  Quality  ** . 
Value  &  Quality  ** . 
Value  &  Quality  " . 

Vantage 

Vantage 

Vantage 

Vantage 

Vantage 

Vantage ^. 

Vantage  * 

Viceroy 

Viceroy 

Viceroy 

Viceroy 

Viceroy 

Viceroy  * 

Viceroy  * 

Viceroy  • 

V"ginia  Slims _.., 


Descnptior* 


Tar 


N)c 


CO 


u 

Men. 


Lt.. 


100;  F;  HP.. 
King,  F:  SP; 
King;  F  SP 

100:  F   <;p   l:    „ 

100   f     SF'    M-n   U „ 

King,  f .  S»  .  Men 

85;  F;  HP;  Men 

100;  F;  SP;  Men.  U 

King;  F;  SP;  Men.  Lt 

100;  F;  SP;  Men 

100;  F;  HP;  Men.  Stim-Lt 

King;  F;  SP;  Men.  Ultra-U 

100;  F;  SP;  Men.  Ultra-U 

100:  F;  HP;  Men.  u  Cus-Care . 

85;  F;  SP;  Men _... 

120;  F;  HP 

120;  Men.  F;  HP 

100;  F;  SP 

100;  F;  SP;  Men 

100;  F;  SP;  Lt 

100;  F;  SP;  Men.  Lt 

100;  F;  SP;  Ultra-Lt 

King;  F;  SP;  Full .•„ 

100;  F;  SP;  Full 

King;  F;  SP;  Lt .'.. 

100;  F,  SP;  Lt  100 , 

King,  F,  S,  Men.  Lt  Men 

too,  F;  SP;  Men.  Lt  Men 

100;  F,  SP;  Uttra  LI 

King;  F;  SP;  Ultra  Lt 

F;SP 

F;  SP;  Men 

F;  HP 

F;  HP;  Men .' , 

F;  SP;  Men 

King;  F;  SP;  Lemon  Lt 

King;  F;  SP,  Men.  Lemon  Lt 

100;  F;  SP;  Men.  Ught  Lemon... 

100;  F:  SP;  Full-FIa 

Men.  Full-FIa. 

Lt 

Men.  Lt 


100; 
100; 
100; 
100, 
100; 


100;  F; 
100;  F; 
100;  F; 
120;  F; 
120;  F; 
King;  F 
100;  F; 


Men.. 


SP.. 


SP 

SP 

SP; 

SP 

SP; 

SP 

SP 

King;  F;  SP;  Lt. ... 
Long;  LT,  100,  F 

King;  F;  SP 

King;  F;  SP;  Men 

100;  F;  SP „., 

100;  F;  SP;  Men 

King;  F;  SP 

King;  F;  SP;  Men 

100;  F;  SP 

100;  F;  SP;  Men 

King;  F;  HP;  Men 

King;  F;  SP,  Men 

100;  F,  SP;  Full-FIa 

85;  F;  SP;  Full 

85;  F;  SP;  Ught 

100;  F;  SP;  Light 

85;  F;  SP;  Men.  Light .. 
100;  F;  SP;  Men.  Light 

100;  F;  SP;  Ultra-Lt 

85;  F;  SP;  Ultra  Lt 

100;  F;  SP 

King;  F:  SP 

100;  F;  SP;  Ultra-Lt 

King;  F;  SP;  Ultra-Lt.... 

King;  F;  SP;  Men 

100;  F;  SP;  Men 

100;  F;  SP;  Excel 

King;  F;  SP 

100:  F;  SP 

King;  F;  SP;  Lt 

100;  F;  SP;  Lt....„ 

King;  F;  HP 

100;  F;  HP 

King;  F;  HP;  Lights 

100;  F;  HP;  Lights 

100;  F;  SP;  Slim 


09 

10 

11 

11 

11 

17 

IS 

06 

09 

16 

06, 

05 

04 

11 

17 

15 

14 

11 

11 

10 

10 

OS 

15 

15 

10 

09 

11 

11 

05 

05 

12 

12 

11 

12 

18 

09 

08 

10 

16 

17 

10 

09 

18 

17 

14 

14 

05 

07 

03 

03 

05 

04 

04 

04 

06 

07 
18 
18 
15 
15 

10 

09 

11 

11 

OS 

05 

06 

06 

05 

05 

09 

06 

09 

17 

16 

11 

13 

16 

16 

11 

12 

14 


0.6 

0.6 

0.8 

0.6 

0.6 

1.2 

1.1 

07 

0.7 

1.2 

07 

0.4 

0.4 

0.9 

1J 

1.2 

1.1 

0.9 

09 

0.9 

0.6 

0.5 

1.2 

1.2 

0.9 

0.6 

0.9 

1.0 

OS 

0.5 

1.0 

1.1 

0.9 

1.0 

1.4 

08 

0.7 

0.6 

1.1 

1.2 

0.6 

0.6 

1.6 

1.5 

1.0 

1.0 

0.5 

07 

0.3 

0.3 

0.5 

0.4 

0.4 

0.4 

0.6 

0.6 

1.3 

1.3 

1.2 

1.2 

0.9 

0.8 

09 

10 

05 

05 

0.7 

0.6 

0.4 

0.4 

0.7 

06 

0.7 

1.3 

1.4 

0.9 

1.0 

1.2 

1.2 

0.9 

0.9 

1.1 


10 
HT 
NT 
NT 
NT 
17 
16 
09 
11 
15 
09 
07 
07 
11 
NT 
14 
13 
12 
12 
11 
11 
05 
15 
17 
11 
09 
12 
10 
06 
07 
10 
10 
11 
11 
16 
12 
10 
13 
17 
16 
11 
09 
16 
16 
15 
17 
06 
06 
04 
04 
07 
06 
05 
05 
07 
07 
NT 
NT 
17 
15 
11 
09 
12 
10 
06 
07 
11 
10 
06 
07 
12 
11 
09 
15 
15 
12 
14 
13 
13 
11 
13 
13 
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Brand  name 


Virginia  Slims 

Vwgifxa  Slims.™ 

Virginia  Slims 

Virginia  Sitms 

Virginia  Slims 

Virginia  Slims 

Virginia  SJims _ 

Virginia  SWms 

Virginia  Slims 

Wmslon 

Winston 

Winston. 


._....] 


"1 


100;  F;  SP;  Men.  Slim 
100;  F;  HP;  Siim-1.1 
100;  F;  HP;  Men  Slim-U 
120;  F;  HP;  Slim-Lt 
120.  F;  HP;  Men.  Slim-U 
100;  F;  HP;  Ultra-U 
100;  F;  HP;  Men.  Ultra-U 
100;  F.  HP;  Super  SJim 
100;  F;  HP;  Men.  Super  Sim 

100;  F.  SP 

King;  F;  SP - 

Kmg;  F;  HP 


Winston _ _ 100;  F;  SP;  Lt.. 

w.rston _ _ „_._ - King.  F;  SP;  Lt. 

.V.nston „_ — !  King.  F;  HP;  Lt 

Winston _ -....]  100;  F;  SP.  UKra-U 

Winston .-...- - I  Kmg.  F;  SP;  UlUa-Lt... 

Winston 1  100;  F.  HP;  Lt 


•  New  brands  or  brands  not  widely  available  in  the  marketplace:  data  supplied  by  the  company 
••  Private  label  cigarenes  data  supplied  by  tt>e  companies 

^D^^'f-fTr^^U^Tn^'  SS. -M^^r^P-Hard  PacK.  SP-Sof,  PacK.  Reg-Regular  (70mm);  K-King  S«e  (60-65);  100  »  120  are  m  mUUmeter 
per  cigarette.  Ll-Ught;  FLA— flavor:  DLX— Deluxe.  10.  25,  or  30— Number  of  cigarettes  per  pack  (t  other  than  20. 
Tsr  Total  particulate  matter  m  mili'qrams  per  cigaretle  less  ntcotjne  and  water. 
/V'C  Total  alkaloids  reported  as  miihgrams  o*  nicotine  per  cigarette 
CO-  Carbon  monoxide  reported  m  milligrams  per  cigarette.    NT"  entered  where  CO  was  not  availatile 
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DEPARTMENT  OF  HEAL'^H  AND 
HUMAN  SERVICES 

Agency  for  Healtn  Care  PoHCy  and 
Research 

Meet!"g  | 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  appendix  2).  announcement  is 
made  of  the  following  advisory 
subcommittee  scheduled  to  meet  during 
the  month  of  April  1992: 

Xnnie:  Information  Systems  to  Enhance  the 
Year.  2000  Objectives  Subcommittee. 

Dates  and  Times:  April  9. 1992.  8:30  am 

Place:  Parlclawn  Building.  Conference 
Room  P.  5600  Fishers  Lane.  Rockville. 
Maryland  20857. 

This  meeting  will  be  closed  to  the  public. 

Pu~pose:  The  Subcommittee's  charge  is  to 
provide,  on  behalf  of  the  Health  Care  Policy 
and  Research  Contracts  Review  Committee, 
advice  and  recommendations  to  the  Secretary 
and  to  the  Administrator.  Agency  for  Health 
Care  Policy  and  Research  (.\HCPR). 
regarding  the  scientific  and  technical  merit  of 
contract  proposals  submitted  in  response  to  a 
specific  Request  for  Proposals.  The  purpose 
of  this  contract  is  to  develop  information 
systems  which  foster  achievement  of  the 
health  promotion  and  disease  prevention 
objectives  for  the  year  2000  which  are 
contained  in  the  "Healthy  People  2000: 
National  Health  Promotion  and  Disease 
Prevention  Objectives"  (UHHS  Publication 
No.  (PHS)  91-50213).  During  Phase  I  the 
contractor  is  to  develop  a  prototype  for  one 
of  the  22  major  categories  of  objectives  listed 
in  the  referenced  DHHS  publication.  During 
Phase  II.  the  contractor  is  tQ  complete  full 
development  and  beta  testing  of  the 


prolotyfw  objective  and  complete  the  design 
and  prolotyije  development  for  all  additional 
objectives. 

Agenda:  The  session  of  this  Subcommittee 
will  be  devoted  en'Jrely  to  the  technical 
review  and  evaluation  of  contract  proposals 
submitted  in  response  to  a  specific  Request 
for  Proposals.  The  Administrator.  AHCPR. 
has  made  a  formal  determination  that  this 
meeting  will  not  be  open  to  the  public.  This  is 
necessary  to  protect  the  free  exchange  of 
views  and  avoid  undue  interference  with 
Committee  and  Department  operations,  and 
safeguard  confidential  proprietary 
information  and  personal  information 
concerning  individuals  associated  with  the 
proposals  that  may  be  revealed  during  the 
sessions.  This  is  in  accordance  with  section 
10(d)  of  the  Federal  Advisory  Committee  Act. 
5  U.S.C.  appendix  2.  Department  regulations. 
45  CFR  11.5(a)(6).  and  procurement 
regulations,  48  CFR  315.604(d). 

Anyone  wishing  to  obtain  infonnation 
regarding  this  meeting  should  contact 
Karen  Harris,  Office  of  Management, 
Management  Systems  and  Services 
Branch,  Agency  for  Health  Care  Policy 
and  Research.  Executive  Office  Center, 
2101  E.  Jefferson  Street,  suite  601. 
Rockville.  Maiyland  20852.  (301)  227- 
8441. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Note:  Due  to  unforeseen  circumstances, 
arrangements  for  this  meeting  were  delayed. 
Consequently,  more  timely  notification  was 
not  possible. 

Dated:  March  26,  1992. 
I.  larrett  Clinton. 
Administmlor.  AHCPR. 
(FR  Doc.  92-7500  Tiled  4-1-92;  8:45  am) 

BILUNQ  CODE  4160-9&-M 


Agency  for  Toxic  Substances  and 
Disease  Registry 

Board  of  Scientific  Counselors, 
Agency  for  Toxic  Substances  and 
Disease  Registry;  Meeting 

In  accordance  with  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub.  L  92- 
463),  the  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces  the 
following  committee  meeting. 

Name:  Board  of  Sctentific  Counselors. 
ATSDR. 

Times  and  Dates:  8:30  a.m.-4;45  p.m.. 
Thursday,  April  30. 1992.  8:30  a. m  -4:15  p.m.. 
Friday.  May  1.  1992. 

Place:  Centers  for  Disease  Control, 
Auditorium  A,  1600  Clifton  Road,  NE., 
Atlanta,  Georgia  30333. 

Status:  The  entire  meeting  will  be  open  to 
the  public. 

Purpose:  The  Board  of  Scientific 
Counselors,  ATSDR.  advises  the 
Administrator,  ATSDR.  on  ATSDR  programs 
to  ensure  scientific  quality,  timeliness,  utility, 
and  dissemination  of  results.  Specifically,  the 
Board  advises  on  the  adequacy  of  the  science 
in  ATSDR-supported  research,  emerging 
problems  that  require  scientific  investigation, 
accuracy  and  currency  of  the  science  in 
ATSDR  reports,  and  program  areas  to 
emphasize  and/or  to  de-emphasize. 

A.ijenda:  The  agenda  will  include: 

•  A  review  of  the  ATSDR  physician  health 
education  outreach  efforts,  including  state 
cooperative  agreements. 

•  Presentations  by  ATSDR  Clinical 
Fellows  on  (1)  emergency  response  to 
environmental  hazards.  (2)  effectiveness  of 
lead  abatement  on  childhood  lead  poisoning. 
(3)  current  research  using  K-X-Ray 
Fluorescence  for  epidemiological  studies  on 
lead,  and  (4)  lead  hypertension  in  black  men. 

•  A  discussion  on  health  data  gaps 
research,  including  the  ATSDR  cancer  policy, 
substance-specific  research,  voluntary 
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research,  and  the  Grcil  L-ikcs  ap[)iied 
research  program. 

•  An  update  on  ATSUR  3  pmRram  of 
heallh  a.ssessments  at  Federal  fii'::;lities. 

Wntter  comrr.ents  are  welcome  and 
should  bf  recpivpd  by  the  cintnct 
person  listed  below  prior  to  the  opening 
of  the  meeting. 

Contact  Person  for  More  Information: 
Charles  Xintaras,  Sc.D.,  Executive 
Secretary',  Bo.ird  of  Scientific 
Counselors,  ATSDR.  Mailstop  E-28,  1600 
Clifton  Road.  NE.  Atlanta,  Georgia 
3033,3,  telephone  404/639-0708  or  FTS 
236-0708. 

Dated:  March  26, 1992. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
[FR  Doc.  92-7556  Filed  4-1-92;  8:45  am] 

8ILUNG  CODE  4160-70-M 


Subcommittee  on  Great  Lakes  Human 
Health  Effects  Research  of  the  Board 
of  Scientific  Counselors,  Agency  for 
Toxic  Substances  and  Disease 
Registry;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisor\'  Committee  Act 
(Pub.  L.  92-4631.  tho  Agency  for  Toxic 
Substances  and  Disease  Registrv' 
(ATSDR)  announces  the  following 
committee  meeting. 

Name:  Subcommittee  on  Great  Lakes 
Human  Health  Effects  Researrh  of  the  Board 
of  Scientific  Counselors,  ATSDR 

Tmw  and  Date:  2  p.m.-5  p.m.,  Apnl  29, 
1992. 

Place:  Centers  for  Disease  Control. 
Auditorium  A,  16C0  Clifton  Road,  NE., 
Atlanta.  Georgia  30333. 

Status:  The  entire  meeting  will  be  open  to 
the  public. 

Purpose:  The  subcommittee  will  advise  the 
Board  of  Scientific  Counselors  on  the 
scientific  aspects  of  a  program  of  human 
health  effects  research  relevant  to  pollution 
of  the  Great  Lakes. 

Supplementary  Information:  The  Great 
Lakes  Critical  Programs  Act  of  1990 
mandates  the  ELnvironmenlal  Protection 
Agency,  in  consultation  with  ATSDR,  to 
prepare  a  report  by  19&4  that  describes  the 
impact  on  human  health  of  water  pollutants 
in  the  Great  Lakes.  In  support  of  this 
directive,  Congress  earmarked  $2  million  for 
ATSDR  in  fiscal  year  1992  to  support  human 
health  effects  studies  in  the  Great  Lakes 
region. 

Agenda:  This  is  the  initial  meeting  of  this 
subcommittee.  The  subcommittee  will  be 
advised  of  ATSDR  statutory  directives  and 
provided  an  overview  of  the  ATSDR  Great 
Lakes  Research  Program.  This  program 
overview  wiil  focus  on  possible  areas  of 
human  health  research  concerning  potential 
adverse  heallh  outcomes  associated  with 
pollutants  in  the  Great  Lakes. 

The  focus  of  the  meeting  will  be  a 
discussion  of  ATSDR's  Great  Likp^  Research 


Program.  Comments  from  the  public  will  be 
solicited  following  the  discussion. 

Agenda  items  arc  subject  to  change  as 
priorities  dictate 

Contact  Person  for  More  Information: 
Charles  Xintaras,  Sc.D.,  Executive 
Secretary.  Board  of  Scientific 
Counselors,  ATSDR.  (MS  E-28),  1600 
Clifton  Road,  NE,  Atlanta,  Georgia 
30333,  telephone  (404)  639-0708  or  FTS 
236-0708. 

Dated:  March  26,1992. 
EhiD  Hilyer, 

Associate  Director  for  Policy  Coordination. 
[FR  Doc.  92-7555  Filed  4-1-92;  8:45  am) 

BILLING  COOC  41SO-70-«I 


Centers  for  Disease  Control 
(Announcement  Number  228] 

Cooperative  Agreement  Program  for 
Centers  for  Agricultural  Research. 
Education,  and  Disease  and  Injury 
Prevention  Availability  of  Funds  for 
Fiscal  Year  1992 

Intrcdurtion 

The  Centers  for  Disease  Control 
(CDC),  the  Nation's  prevention  agency, 
announces  the  availability  of  Fiscal 
Year  1992  funds  for  cooperative 
agreements  with  universities  to 
establish  centers  for  agricultural 
research,  education,  and  disease  and 
injury  prevention.  The  cooperative 
agreement  program  will  significantly 
strengthen  the  occupational  public 
health  infrastructure  by  integrating 
resources  for  occupational  safety  and 
health  research  and  public  health 
prevention  programs  at  the  state  and 
local  levels. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  section  Where  to  Obtain  Additional 
Information.) 

.Authority 

This  program  is  authorized  under 
section  20(a)  of  the  Occupational  Safety 
and  Heallh  Act  of  1970  [29  U.S.C.  669(a)] 
and  the  Public  Health  Service  Act, 
section  301(a),  [42  U.S.C.  241(a)],  as 
amended. 

Eligible  .-Applicants 

Eligible  applicants  include  state  and 
private  universities  and  university- 
affiliated,  not-for-profit  medical  centers 


within  the  United  States  of  America. 
The  restriction  of  eligible  applicants  is 
due  to  the  Fiscal  Year  1990 
appropriations  language  that  initiated 
this  program  and  states  that  centers  for 
agricultural  occupational  safety  and 
health  will  be  established  at 
universities.  In  Fiscal  Year  1990,  Centers 
were  established  in  DHHS  Regions  VII 
and  IX.  In  Fiscal  Year  1991,  Centers 
were  established  in  DHHS  Regions  V 
and  VIII.  Because  of  programmatic  and 
regional  differences  in  agriculture 
throughout  the  United  States,  only  one 
center  will  be  established  in  any  DHHS 
region.  Therefore.  DHHS  Regions  V 
(Illinois,  Indiana,  Michigan.  Minnesota. 
Ohio,  an  Wisconsin);  VII  (Iowa,  Kansas, 
Missouri,  and  Nebraska);  VIII  (Colorado, 
Montana.  North  and  South  Dakota. 
Utah,  and  Wyoming):  and  IX  (American 
Samoa.  Arizona.  California,  Guam, 
Hawaii.  Nevada.  Trust  Territory,  Wake 
Islands,  and  North  Mariana  Islands)  are 
excluded  in  FY  1992. 

Eligible  DHHS  Regions  are  I 
(Connecticut.  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island,  and 
Vermont);  II  (New  Jersey,  New  York, 
Puerto  Rico,  and  Virgin  Islands);  III 
(Delaware,  District  of  Columbia, 
Maryland,  Pennsylvania.  Virginia,  and 
West  Virginia);  IV  (Alabama,  Florida, 
Georgia,  Kentucky,  Mississippi,  North 
and  South  Carolina,  and  Tennessee):  VI 
(Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  and  Texas):  and  X  (Alaska, 
Idaho,  Oregon,  and  Washington). 

Availability  of  Funds 

AppfuxiiiidiL'iy  $500,000  will  be 
available  in  Fiscal  Year  1992  to  fund  one 
or  two  new  Centers.  It  is  expected  that 
the  average  award  will  be 
approximately  $250,000,  ranging  from 
approximately  $200,000  to  $500,000. 
Funding  estimates  may  vary  and  are 
subject  to  change.  The  awards  are 
expected  to  become  effective  on  or 
about  September  30. 1992.  and  will  be 
awarded  for  a  12-month  budget  period 
within  a  project  period  up  to  5  years. 

Continuation  awards  within  the 
cooperative  agreement  will  be  made  on 
the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 

Purpose 

This  cooperative  agreement  program 
is  designed  to  address  the  research, 
education,  and  intervention  activities 
that  are  unique  to  agriculture.  To 
achieve  this  objective,  the  program  will 
establish  centers  for  agricultural 
research,  education,  and  disease  and 
mjury  prevention.  The  general 
objectives  are  as  follows: 
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1.  Develop  and  conduct  applied 
preventive  research  related  to  the 
occupational  health  and  safety  of 
agricultural  workers  and  their  families. 

2.  Develop  model  educational 
programs  on  agricultural  health  and 
safety  for  agricultural  workers  and  their 
families. 

3.  Develop  model  programs  for  the 
prevention  of  illness  and  injury  among 
agricultural  workers  and  their  families. 

4.  Evaluate  agricultural  injury  and 
disease  prevention  programs 
implemented  by  agricultural  extension 
programs,  state  health  departments. 
Federal  agencies,  and  others. 

5.  Conduct  applied  research  and 
evaluation  of  engineering  control 
technology  and  procedures  developed 
by  Federal,  state,  and  private  agencies 
and  research  on  ergonomic  control 
technology. 

6.  Provide  consultation  and/or 
training  to  researchers,  health  and 
safety  professionals,  graduate/ 
professional  students,  and  agricultural 
extension  agents. 

Program  Requirements 

The  activities  related  to  the 
development  of  centers  for  agricultural 
research,  education,  and  disease  and 
injury  prevention  require  substantial 
CDC/MOSH  collaboration  and 
involvement.  The  nature  and  extent  of 
these  activities  are  described  as  follows: 

A.  Recipient  Activities 

1.  Develop  and  conduct  applied 
research  related  to  the  occupational 
health  and  safety  of  agricultural  workers 
and  their  families. 

2.  Develop  and  conduct  education  and 
training  programs  on  agricultural  health 
and  safety  for  agricultural  workers  and 
their  families,  extension/outreach 
personnel,  and  for  graduate/ 
professional  education. 

3.  Develop  a  research  protocol  or 
protocols  for  the  Center  for  Agricultural 
Research.  Education,  Disease  and  injury 
Prevention.  Obtain  peer  review  of  the 
protocol  and  revise  and  finalize  as 
required  for  final  approval. 

4.  Where  appropriate,  collaborate 
with  NIOSH  and  other  CDC  scientists, 
intramurally  and  extramurally,  who  are 
working  in  complementary  research 
areas. 

5.  Collaborate  with  NIOSH  and  other 
CDC  staff  in  reporting  and 
disseminating  research  results  and 
relevant  health  and  safety  education 
and  training  information  to  appropriate 
Federal,  state,  and  local  agencies,  health 
acre  providers;  the  scientific  community; 
agricultural  workers  and  their  families; 
and  management  and  union 
representatives 


B.  CDC  Activities 

1.  Provide  technical  assistance 
through  site  visits  and  correspondence 
in  the  areas  of  program  development, 
implementation,  maintenance,  and 
priority  setting  related  to  the 
cooperative  agreement. 

2.  Provide  scientific  collaboration  for 
appropriate  aspects  of  the  program. 

3.  Assist  in  the  reporting  and 
dissemination  of  research  results  and 
relevant  health  and  safety  education 
and  training  information  to  appropriate 
Federal,  state,  and  local  agencies;  health 
care  providers:  the  scientific  community; 
agricultural  workers  and  their  families; 
and  management  and  union 
representatives. 

Evaluation  Criteria 

The  application,  including  a  proposal 
for  both  research  and  training 
components,  will  be  reviewed  based  on 
evidence  that  specifically  describes  the 
applicant's  ability  to  meet  the  following 
criteria: 

1.  Responsiveness  to  the  objectives  of 
the  cooperative  agreement  program 
including  the  applicant's  understanding 
of  the  objectives  of  the  proposed 
cooperative  agreement  and  the 
relevance  of  the  proposal  to  the 
objectives.  (20%) 

2.  Feasibility  of  meeting  the  proposed 
goals  of  the  cooperative  agreement 
program  including  the  proposal  schedule 
for  initiating  and  accomplishing  each  of 
the  activities  of  the  cooperative 
agreement  and  the  proposed  method  for 
evaluating  the  accomplishments.  (20%) 

3.  Strength  of  the  program  design  in 
addressing  the  distinct  characteristics, 
populations,  and  needs  in  agricultural 
research  and  education  for  the  region. 
(20%) 

4.  Strength  of  the  integrated  proposed 
program  for  agricultural  health  and 
safety  in  the  areas  of  prevention, 
research,  education,  and 
multidisciplinary  approach.  (20%) 

5.  Efficiency  of  resources  and  novelty 
of  program  including  the  efficient  use  of 
existing  and  proposed  personnel  with 
assurances  of  a  major  time  commitment 
of  the  Project  Director  to  the  program, 
and  the  novelty  of  program  approach. 
(10%) 

6.  Training  and  experience  of  proposal 
Program  Director  and  staff,  including  a 
Program  Director  who  is  a  recognized 
scientist  and  technical  expert  and  staff 
with  training  or  experience  sufficient  to 
accomplish  proposed  program.  (10%) 

7  The  extent  to  which  the  program 
budget  is  reasonable,  clearly  justified, 
and  consistent  with  the  intended  use  of 
funds.  (Not  Scored) 


Funding  Priorities 

In  Fiscal  Years  1990  and  1991,  Centers 
were  established  in  DHHS  Regions  V, 
VII.  VIII,  and  IX.  Because  of 
programmatic  and  regional  differences 
in  agriculture  throughout  the  United 
States,  only  one  center  will  be 
established  in  anv  DHHS  region. 
Therefore.  DI IHS  Regions  V.  VII.  VIII, 
and  IX  are  excluded  in  FY  1992. 

Other  Requirements 

A.  Human  Subjects 

This  program  involves  research  on 
human  subjects:  therefore,  all  applicants 
must  comply  with  the  Department  of 
Health  and  Human  Services  regulations 
(Public  Law  93-148)  regarding  the 
protection  of  human  subjects.  Assurance 
must  be  provided  that  demonstrates  the 
project  or  activity  will  be  subject  to 
initial  and  continuing  review  by  an 
appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit, 

B.  Paperwork  Reduction  Act 

Projects  funded  through  the 
cooperative  agreement  mechanism  of 
this  program  involving  the  collection  of 
information  from  10  or  more  individuals 
will  be  subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
by  Executive  Order  12372. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  for  this  program  is  93.262. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to  Henry  S.  Cassell,  III. 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control.  Mailstop  E-14,  255  East  Paces 
Ferry  Road,  NE..  room  300,  Atlanta, 
Georgia  30305,  on  or  before  June  1. 1992, 

1.  Deadline:  Applicants  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
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legibly  dated  receipt  from  a  commercial 
earner  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailings.) 

2.  Lcfe  Applicants:  .Applications: 
Applications  which  do  not  meet  the 
criteria  in  l.a.  or  l.b.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  to  Obtain  Additional  Information 

Additional  information  on  application 
procedures,  copies  and  application 
fmms.  other  material  and  business 
management  technical  assistance  may 
be  obtained  from  Lisa  G.  Tamaroff. 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  Mailstop  E-14.  255  East  Pa<  es 
Ferry  Road  NE..  room  300,  Mail  Stop  E- 
14,  Atlanta,  Georgia  30305,  or  by  calling 
(404)  842-6796  or  hTS  236-6796. 

For  programmatic  technical 
assistance,  contact  Dr.  Stephen  A. 
Olenchock,  Division  of  Respiratory 
Disease  Studies,  National  Institute  for 
Occupational  Safety  and  Health, 
Centers  for  Disease  Control,  944 
Chestnut  Ridge  Road,  Morgantown, 
West  Virginia  26505,  or  by  calling  (304) 
291^256  or  FTS  923^256, 

Please  Refer  to  Announcement 
Number  228  When  Requesting 
Information  and  Submitting  an 
Application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0]  or 
Health  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402-9325  (Telephone 
(202)  783-3238). 

Dated  M.irch  26,  1992. 
|.  Donald  Millar, 

Director,  Nntional  Institute  for  Occupational 
Safety  end  Health. 
(FR  Doc.  92-7558  Filed  4-1-92;  8:45  am) 

BILUNG  CODf  4 1 60-1 9- M 


Food  and  Drug  Administration 
IDocKet No.  92F-01471 

Purina  Mills,  Inc.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 

flliS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Purina  Mills,  Inc.,  has  filed  a 
petition  proposing  that  the  food  aditive 
regulations  be  amended  to  provide  for 
the  safe  use  of  gamma  radiation  from 
cobalt  60,  cesium  137,  or  electron  beam 
radiation,  not  to  exceed  4.5  megarads 
(Mrads),  for  microbial  disinfection  of 
laboratory  animal  feeds, 

DATES:  Written  Qommenls  by  June  1. 
1992. 

addresses;  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305],  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  208.57. 

FOR  FURTHER  INFORMATION  CONTACT- 

V\  oi)drti\.\'  M   K:;,g:  '    (  ,i  :/•:'•  j: 
Veterinary  Medicine  (HFV-226),  Food 
and  Drug  Administration.  7500  Standish 
P!..  Rockville,  MD  20855,  301-295-8731. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (sec,  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP  2225) 
has  been  filed  by  Purina  Mills,  Inc,  P,0. 
Box  66812,  St,  Louis.  MO  63166-6812. 
The  petition  proposes  tha  §  579.22 
Ionizing  radiation  for  treatment  of 
laboratory  animal  diets  (21  CFR  579.22) 
be  amended  to  provide  for  the  safe  use 
of  cobalt  60,  cesium  137,  or  electron 
beam  radiation,  not  to  exceed  4.5  Mrads, 
for  the  microbial  disinfection  of 
laboratory  feed  for  rats,  mice,  hamsters, 
guinea  pigs,  and  rabbits. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  The 
environmental  assessment,  prepared  by 
the  petitioner,  may  be  seen  in  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  If  the  agency 
finds  that  an  environmental  impact 
statement  is  not  required  and  this 
petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  March  30,1992, 

Gerald  B   Guest. 

Director.  Center  for  Veterinary  Medicine. 

|FR  Doc.  92-7639  Filed  4-1-92;  8:45  am) 
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Health  Resources  and  Services 
Administration 

Ftnai  Funding  Preference,  Funding 
Pnonty,  Special  Consideration   ;»rr! 
Review  Criteria  For  Grants  hyr 
Residency  Training  and  Advanced 
Education  in  the  Gene'ai  P'acucf  c* 
Dentistry 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  funding  preference,  funding 
priority,  special  consideration  and 
review  criteria  for  FY  1992  for  Grants  for 
Residency  Training  and  Advanced 
Education  in  the  General  Practice  of 
Dentistry  authorized  under  the  authority 
of  section  785  of  the  Public  Health 
Service  Act  (the  Act),  title  VII.  extended 
by  the  Health  Professions 
Reauthorization  Act  of  1988,  title  VI. 
Public  Law  100-607.  This  authority 
expired  on  September  30. 1991.  This 
program  announcement  is  subject  to 
reauthorization  of  the  legislative 
authority.  This  program  is  presently 
operating  under  general  appropriation 
legislation  for  the  Departments  of 
Health  and  Human  Services  and  Labor, 
Public  Law  102-170.  with  new 
authorizing  legislation  pending  in  the 
Congress. 

Approximately  $3.8  million  will  be 
available  in  FY  1992  for  this  program.  Of 
this  amount.  $2.7  million  is  committed  to 
previously  approved  continuation 
awards.  Approximately  $1.1  million  is 
expected  to  be  available  to  fund  7 
competing  awards  averaging  $106,000. 
The  application  deadline  for  this 
program  was  December  6. 1991. 

Fin.il  Funding  Preference.  Funding 
Prii  rt'.    Special  Consideration,  and 

A  proposed  funding  preference, 
funding  priority,  special  consideration 
and  review  criteria  were  published  in 
the  Federal  Register  dated  October  3, 
1991  at  56  FR  50126,  for  public  comment. 
No  comments  were  received  during  the 
30-day  comment  period.  The  funding 
preference,  funding  priority,  special 
consideration,  and  review  criteria  will 
be  retained  as  follows: 

Final  Funding  Preference  for  Fiscal  Year 
1992 

In  making  awards  in  FY  1992,  the 
Secretary  shall  give  preference  to 
applicants  proposing  to  establish  new 
training  positions,  as  part  of  either  a 
new  program  or  the  expansion  of  an 
existing  program. 
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First  funding  within  this  preference 
will  be  for  approved  applications 
designed  to  offer  substantial  clinical 
training  experience  for  trainees  to 
provide  primary  care  services  to 
underserved  rural  and  urban  areas,  and 
high  risk  populations.  The  experiences 
must  include  training  at  one  or  more  of 
the  following  entities;  Health 
Professional  Shortage  Areas,  (section 
332  of  the  Act):  Migrant  Health  Centers. 
(section  329  of  the  Act);  Community 
Health  Centers,  (section  330  of  the  Act); 
health  care  facilities  of  the  Indian 
Health  Service  (IHS):  State  designated 
clinic/centers  serving  an  underserved 
population;  or  other  rural/urban  health 
clinics  that  meet  grant  program 
requirements. 

Find!  Fundtni!  Pr.ority  for  Fiscal  Year 
19S2 

In  determining  the  order  of  funding  of 
approved  applications,  a  funding 
priority  will  be  given  to: 

;VeM-  Applicants:  applicants  who  have 
been  operating  an  advanced  general 
dentistry  program  for  5  years  or  less, 
and  are  proposing  to  increase  the 
number  of  trainees  in  the  program,  and 
have  not  received  funds  under  this 
authority. 

Final  Special  Con>idtTdtion  for  Fiscal 
Year  1992 

Special  consideration  will  be  given  to 
applicants  that 

1.  Propose  didactic  and  clinical 
training  experiences  concerning 
ambulatory  and  inpatient  case 
management  of  HIV/AIDS  infection 
related  diseases: 

2.  Propose  multidisciplinary  geriatric 
training  experience  in  ambulatory 
settings  and  inpatient  and  extended  care 
facilities;  and/or 

3.  Propose  didactic  and  clinical 
training  experiences  in  dental  care  for 
the  medically  compromised,  chronically 
ill  and  physically  or  mentally 
handicapped. 

Final  Re',  ipw  Criteria  for  Fiscal  Year 

1992 

The  following  additional  review 
criteria  will  be  used  for  fiscal  year  1992. 

Applications  will  be  reviewed  based 
on  the  following  criteria: 

1.  The  extent  to  which  the  objectives 
of  the  program  are  consistent  with  the 
purposes  of  the  grant  program,  and  the 
extent  to  which  the  evaluation 
methodology  will  effectively  assess  the 
impact  of  the  project. 

2.  The  extent  to  which  the  proposal 
demonstrates  a  need  for  the  project. 

3.  The  extent  to  which  present  or 
potential  problems  are  understood  by 
the  applicant.  9nd  the  extent  to  which 


solutions  to  these  problems  have  been 
developed. 

4.  The  extent  to  which  the 
organizational  and  administrative 
relationships  between  institutional  and 
programmatic  components  of  the  project 
enhance  the  achievement  of  project 
objectives. 

5.  The  extent  to  which  the  curriculum 
will  enhance  the  trainee's  ability  to 
become  an  efficient,  effective, 
competent  practitioner  of  general 
dentistry. 

6.  The  extent  to  which  the  trainee 
recruitment  and  selection  process 
assures  that  highly  qualified  trainees 
with  a  true  interest  in  general  practice 
are  enrolled  in  the  program. 

7.  The  extent  to  which  the  facilities 
and  equipment  used  in  the  training 
program  are  appropriate  to  the  general 
practice  of  dentistry. 

8.  The  extent  to  which  the  budget 
justification  is  reasonable  and  indicates 
that  institutional  support  to  the  project 
is  provided  to  the  maximum  extent 
possible. 

To  obtain  specific  information 
concerning  programmatic  aspects  of  the 
grant  program,  contact:  Dr.  Richard 
Weaver,  Chief,  Dental  Health  Branch, 
Division  of  Associated,  Dental,  and 
Public  Health  Professions,  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  room  8C-15.  Rockville, 
Maryland  20857.  Telephone:  (301)  443- 
6837. 

This  program  is  listed  at  93.897  in  the 
Catalog  of  Federal  Domestic  Assistance. 

Dated:  January  8. 1992. 
Robert  G.  Harmon. 
Administrator. 

|FR  Doc  92-7560  Filed  4-1-92;  8:45  am] 
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Final  Fjnoing  P'e'erence  and  Priorities 
for  Grants  'o'  t, stabiishment  of 
Departmeii's  o'  Family  Medtctne 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  funding  preference  and  priorities 
for  fiscal  year  (FY)  1992  for  Grants  for 
Establishment  of  Departments  of  Family 
Medicine  authorized  under  the  authority 
of  section  780,  title  VII  of  the  Public 
Health  Service  (PHS)  Act,  as  amended 
by  the  Health  Professions 
Reauthorization  Act  of  1988,  title  VI  of 
Public  Law  100-607. 

This  program  announcement  is 
subject  to  reauthorization  of  the 
legislative  authority.  This  program  is 
presently  operating  under  general 
appropriation  legislation  for  the 
Departments  of  Health  and  Human 
Services  and  Labor,  Public  Law  102-170, 
with  new  authorizing  legislation  pending 
in  the  Congress. 


Appmxmiatply  SO  8  million  is 
available  for  this  program  in  FY  1992.  Of 
this  amount  $2.7  million  is  committed  to 
previously  approved  continuation 
awards.  Approximately  31  competing 
awards  will  be  made  av<'ra';ing  S132.230 
each. 

A  proposed  funding  preference  and 
funding  priorities  were  published  in  the 
Federal  Register  dated  November  20, 
1991.  at  56  FR  58580,  for  public  comment. 
No  comments  were  received  during  the 
30-day  comment  period.  As  proposed, 
the  funding  preference  and  funding 
priorities  will  be  retained  as  follows; 

final  funding  Preference  for  F\  1992 

A  funding  preference  will  be  given  to 

applicants  that  have  established  a 
Department  of  Family  Medicine  within 
the  last  year  (since  November  27. 1990 
or  a  year  before  the  deadline  for  receipt 
of  applications)  or  propose  to  establish 
such  a  unit  within  the  first  year  of  grant 
funding. 

Final  Funding  Priorities  for  FY  1992 

A  funding  priority  will  be  given  to  the 
following: 

1.  Applica.nts  that  have  an  established 
required  3rd  year  family  medicine 
clerkship  (at  least  4  weeks  in  duration) 
or  provide  evidence  that  such  a 
clerkship  will  be  initiated  no  later  than 
academic  year  1993-94. 

2.  Applicants  that  establish  an 
educational  partnership  between  a 
family  medicine  academic 
administrative  unit  and  health  care 
facilities  ser-.i.ng  the  underserved,  which 
includes  the  provision  of  training 
opportunities  for  medical  students  and 
residents  in  the  health  care  facility,  and 
faculty  development  and  enrichment 
opportunities  at  the  medical  school  for 
medical  staff  of  the  health  care  center. 

3.  Applicants  that  document  that  20 
percent  or  more  of  the  previous  medical 
school  graduating  class  entered 
accredited  family  medicine  residency 
training  programs  or  internship  training 
programs  in  osteopathic  medicine  which 
emphasize  family  medicine  and  are 
approved  by  the  American  Osteopathic 
Association. 

4.  Applicants  that  have  established  a 
division  level  administrative  unit  of 
Family  Medicine  within  the  last  year 
(since  November  27. 1990  or  a  year 
before  the  deadline  for  receipt  of 
applications)  or  propose  to  establish 
such  a  unit  within  the  first  year  of  grant 
funding. 

Questions  regarding  programmatic 
information  should  be  directed  to:  Mr. 
Donald  Buysse,  Chief.  Primary  Care 
Medical  Education  Branch.  Division  of 
Medicine.  Bureau  of  Health  Professions. 
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Health  Resources  and  Ser\  ices 
Administration,  5600  Fishers  Lane,  room 
4C-25,  Rockville,  Maryland  20857. 
Telephone:  (301)  44:^3614. 

This  program  is  listed  at  93  984  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Applications  submitted  m  response  to 
this  announcement  are  not  subject  to  the 
provisions  of  Elxecutive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  February  20. 1992. 
Robert  G.  Harmon. 

Adn:inis:rator. 

IFR  Doc.  92-7579  Filed  4-1-92;  8:45  am) 
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Final  Funding  Priority  for  Grants  for 
Nurse  Anesthetist  Education  Programs 

The  Health  Resources  and  Services 
.Administration  (HRS.A)  anroanccs  the 
final  funding  pnonty  for  fiscal  year  1992. 
for  Grants  for  Nurse  Anesthetist 
Education  Programs,  authorized  under 
section  831  (a],  title  VIII  of  the  Public 
Health  Service  (PHSj  Act  as  amended 
by  the  Nursing  Shortage  Reduction  and 
Education  E.xtension  Act  of  1988,  title 
VII  of  Public  Law  100-607. 

This  program  announcement  is 
subject  to  reauthorization  of  the 
legislative  authority.  This  program  is 
presently  operating  under  general 
appropriation  legislation  for  the 
Departments  of  Health  and  Human 
Services  and  Labor,  Public  Law  102-170. 
with  new  authorization  legislation 
pending  in  the  Congress. 

Approximately  $1  m.illion  is  available 
in  FY  1992  for  this  program.  Of  this 
amount,  SoOO.OOO  is  com.mitted  to 
previously  approved  continuation 
awards  Approximately  $500,000  is 
expected  to  be  available  to  fund  four 
competing  awards  averaging  $125,000 
each 

A  proposed  funding  priori'\  was 
published  in  the  Federal  Register  dated 
November  20. 1991.  at  56  FR  58,^83,  for 
public  comment.  One  comment  was 
received  concerning  the  proposed 
funding  priority. 

The  respondent  was  concerned  with 
nurse  anesthesia  programs  fulfilling 
comprehensive  primary  care  services  to 
the  underserved  when  nurse  anesthesia 
services  have  traditionally  not  been 
considered  primary  care  services.  The 
Department  believes  that  linkages 
bi'twecn  nurse  anesthesia  education 
programs  and  primary  care  settings  in 
undcrserv  ed  regions  or  for  underserved 
populations  will  promote  access  to 
nurse  anesthesia  services  and  and  thus 
promote  health. 


The  funding  priority  as  proposed  vm!1 
be  retained  as  follows: 

Final  Funding  Priority  for  Fiscal  Year 
1992 

A  funding  priority  will  be  given  to 
applicant  institutions  that  have  formal 
linkages  between  the  education  program 
for  which  the  applicant  is  seeking 
funding,  and  serMce  programs  which 
provide  comprehensive  primary  care 
services  to  the  underserved  as  part  of  its 
institutional  program 

Questions  regarding  programmatic 
Information  should  be  directed  to:  Mary 
S.  Hill,  Chief.  Nursing  Education 
Practice  Resources  Branch.  Division  of 
Nursing,  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
room  5C-14.  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  Telephone: 
(301)443-6193. 

This  program  is  listed  at  93.916  in  the 
Catalog  of  Federal  Domestic  Assistance 
and  is  not  subject  to  the  provisions  of 
Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  February  20. 1992. 
Robert  G.  Harmon. 

Administrator. 

[FR  Doc.  92-7578  Filed  4-1-92;  8:45  am) 
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Final  Funding  Preference  and  Priorities 
for  Grants  for  Programs  for  Physicians 
Assistants 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  funding  preference  and  priorities 
for  fiscal  year  (FY)  1992  for  Grants  for 
Programs  for  Physician  Assistants 
authorized  under  the  authority  of  section 
788(d).  title  VII,  formerly  section  783(a) 
of  the  Public  Health  Service  Act  (the 
Act),  as  amended  by  the  Health 
Professions  Reauthorization  Act  of  1988, 
title  VI  of  Public  Law  100-607.  This 
authority  expired  on  September  30,  1991. 
This  program  announcement  is  subject 
to  the  reauthorization  of  the  legislative 
authority.  This  program  is  presently 
operating  under  general  appropriation 
legislation  for  the  Departments  of 
Health  and  Human  Services  and  Labor. 
Public  Law  102-170,  with  new 
authorizing  legislation  pending  in  the 
Congress. 

Approximately  S5.0  million  will  be 
available  in  FY  1992  for  this  program.  Of 
this  amount.  $578,000  is  committed  to 
previously  approved  continuation 
awards.  Approximately  $4.4  million  is 
expected  to  be  available  to  fund  38 
competing  awards  averaging  $123,000, 


A  proposed  funding  preference  and 
funding  priorities  were  published  in  the 
Federal  Register  dated  October  21. 1991. 
at  5b  FR  52552  for  public  comment.  No 
comments  were  received  during  the  30- 
day  comment  period.  The  final  funding 
preference  and  funding  priorities  will  be 
retained  as  follows: 


Final  F 


1,1  nil  in  j: 


P  ef.renceforFYl992 


A  funding  preference  will  be  given  to 
applications  which  document  that  each 
of  the  current  trainees  will  complete  at 
least  one  required  clinical  clerkship  of 
between  4  and  8  weeks  in  an  inpatient 
or  outpatient  health  care  facility/ 
practice  located  in: 

(1)  A  Health  Professional  Shortage 
Area  (HPSA)  designated  under  section 
332  of  the  PHS  Act; 

(2)  A  Medically  Underserved  Area 
(MUA)  designated  under  section 
330(b)(3)  of  the  PHS  Act; 

(3)  A  State-designated  clinic/center 
serving  an  underserved  population; 

(4)  A  Migrant  Health  Center 
designated  under  section  329  of  the  PHS 
Act; 

(5)  A  Community  Health  Center 
designated  under  section  330  of  the  PHS 
Act; 

(6)  A  Homeless  Health  Center 
designated  under  section  340  of  the  PHS 
Act; 

(7)  Facilities  that  have  formal 
arrangements  to  provide  primary  health 
care  services  to  public  housing 
communities; 

(8)  Hospitals  and/or  health  care 
facilities  of  the  Indian  Health  Service; 

(9)  Health  care  facilities  that  draw  at 
least  50  percent  of  their  teaching 
program  patients  from  areas  or 
populations  designated  as  HPSAs;  or 
MUAs;  or 

(10)  A  site  located  within  a  service 
area  of  a  Federal  or  State  supported 
Area  Health  Education  Center  (AHEC). 
provided  such  site  has  been  developed 
through  an  affiliation  agreement  with 
such  AHEC  and  the  site  otherwise  meets 
the  criteria  for  underserved  incorporated 
within  this  funding  preference. 

Section  332  establishes  criteria  to 
designate  geographic  areas,  population 
groups,  medical  facilities,  and  other 
public  facilities  in  the  States  as  Health 
Professional  Shortage  Areas. 

Section  330(b)(3)  establishes  ' 
Medically  Underserved  Areas  which  are 
areas  designated  by  the  PHS.  based  on 
four  criteria: 

(1)  Infant  mortality  rale; 

(2)  Percentage  of  the  population  below 
the  poverty  level; 

(3)  Percentage  of  the  population  over 
age  65;  and 
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^.    (4)  Number  of  practicing  primary  care 
physicians  per  1,000  population. 

Section  329  authorizes  support  for 
migrant  health  facilities  nationwide  and 
comprises  a  network  of  health  care 
services  for  migrant  and  seasonal  farm 
workers. 

Section  330  authorizes  support  for 
community  health  care  services  to 
medically  underserved  populations. 

Section  340  authorizes  the  Health 
Care  for  the  Homeless  Program,  which, 
as  used  here,  means  a  community-based 
program  of  comprehensive  primary 
health  care  and  substance  abuse 
services  brought  to  the  homeless 
population. 

Public  Housing  Communities  means 
the  residents  of  low  income  public 
housing  projects  that  received  Federal 
assistance,  usually  through  a  local 
public  housing  agency,  under  the 
provisions  of  the  U.S.  Housing  Act  of 
1937. 

Final  Funding  Pnori'ip^  '■■)r  Fiscal  Year 
1992 

Funding  priorities  will  be  given  for 
each  of  the  following: 

1.  Applications  which  can 
demonstrate  that  at  least  25  percent  of 
current  trainees  will  complete  at  least 
one  clmical  clerkship  of  between  4  and  8 
weeks  in  an  inpatient  or  outpatient 
health  care  facility/practice  located  in: 
(1)  A  Health  Professional  Shortage  Area 
(HPSA)  designated  under  section  332  of 
the  PHS  Act:  (2)  a  Medically 
Underserved  Area  (MU.^)  designated 
under  provisions  of  section  330(b)(3)  of 
the  PHS  Act;  (3)  a  State-designated 
clinic/center  serving  an  underserved 
population;  (4)  a  Migrant  Health  Center 
designated  under  section  329  of  the  PHS 
Act;  (5)  a  Community  Health  Center 
designated  under  section  330  of  the  PHS 
Act:  (6)  a  Homeless  Health  Center 
designated  under  section  340  of  the  PHS 
Act;  (7)  facilities  that  have  formal 
arrangements  to  provide  primary  health 
care  services  to  public  housing 
communities:  (8)  hospitals  and/or  health 
care  facilities  of  the  Indian  Health 
Service:  (9)  health  care  facilities,  that 
draw  at  least  50  percent  of  their 
teaching  program  patients  from  areas  or 
populations  designated  as  HPSAs  or 
ML'As;  or  (10)  a  site  located  within  a 
service  area  of  a  Federal  or  State 
supported  Area  Health  Education 
Center  (AHEC).  provided  such  site  has 
been  developed  through  an  affiliation 
agreement  with  such  AHEC  and  the  site 
otherwise  meets  the  criteria  for 
underserved  incorporated  within  this 
funding  priority. 

2.  Applications  which  have  or  propose 
to  incorporate  innovative  educational 
approaches  In  their  curriculums 


(including  a  clinical  component), 
relative  to:  Public  health  needs  of  inner 
city/rural  populations,  infant  mortality 
prevention.  HIV/AIDS  prevention  and/ 
or  treatment,  or  substance  abuse 
prevention  and/or  treatment.  Innovation 
may  be  demonstrated  by  the  concept/ 
methodology  to  be  used,  by  the 
establishment  of  a  new  educational 
relationship  with  a  health  care  delivery 
system,  by  the  population  to  be  served 
as  a  result  of  the  curriculum  initiative  or 
by  the  subject  or  disease  for  the 
educational  intervention.  The  number  of 
students  to  be  impacted  by  this  training 
must  be  included  in  the  description  of 
the  activity. 

Questions  regarding  programmatic 
information  should  be  directed  to:  Ms. 
Cherry  Tsutsumida.  Chief. 
Multidisciplinary  Centers  and  Programs 
Branch.  Division  of  Medicine.  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration.  5600 
Fishers  Lane,  room  4C-05,  Rockville. 
Mar>'land  20857.  Telephone:  (301)  443- 
6817. 

This  program  is  listed  at  93.888  in  the 
Catalog  of  Federal  Domestic  Assistance. 

Dated:  January  9. 1992. 
Robert  G.  Harmon, 

Administrator. 

[FR  Doc.  92-7582  Filed  4-1-92;  8:45  am) 
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Finas  Finding  Prtonttes  foe  Grants  for 
Podiatfjc  Pnmar^  Care  Residency 
Training  Programs 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  funding  priorities  for  fiscal  year 
1992  for  Grants  for  Podiatric  Primary 
Care  Residency  Training  Programs 
authorized  under  the  authority  of  section 
788(e).  title  VII  of  the  Public  Health 
Service  Act,  and  extended  by  the  Health 
Professions  Reauthorization  Act  of  1988, 
Public  Law  100-607,  title  VI. 

This  program  announcement  is 
subject  to  reauthorization  of  the 
legislative  authority.  This  program  is 
presently  operating  under  general 
appropriation  legislation  for  the 
Departments  of  Health  and  Human 
Services  and  Labor.  Public  Law  102-170. 
with  new  authorizing  legislation  pending 
in  the  Congress. 

Approximately  $599,000  is  available 
for  this  program  in  FY  1992.  There  are  no 
continuation  commitments. 
Approximately  11  competing  awards 
will  be  made  averaging  $54,000  each. 

Proposed  funding  priorities  were 
published  in  the  Federal  Register  dated 
November  28. 1991.  at  FR  56  59953.  for 
public  comment. 


No  comments  were  received  during 
the  30-dny  comment  period.  As 
proposed,  the  funding  priorities  will  be 
retained  as  follows: 

Final  Fundin<;  Priorities  fur  Fiscal  Year 
1992 

Funding  priorities  will  be  given  to: 

1.  Applications  which  demonstrate 
substantial  clinical  training  experience 
in  one  or  more  of  the  following:  PHS 
Act.  section  781  Area  Health  Education 
Center(s):  in  areas  that  meet  the  criteria 
for  designation  as  PHS  Act.  section  332 
Podiatric  Health  Professional  Shortage 
Area(s);  and/or  a  PHS  Act.  section  329 
Migrant  Health  Ccnter(s),  PHS  Act. 
section  330  Community  Health  Center(s) 
or  State  designated  clinic/center  serving 
an  underserved  population. 

Section  781(a)(1)  authorizes  Federal 
assistance  to  schools  of  medicine  and 
osteopathic  medicine  which  have 
cooperative  arrangements  with  one  or 
more  public  or  nonprofit  private  area 
health  education  centers  for  the 
planning,  development  and  operation  of 
area  health  education  center  programs. 

Section  332  establishes  criteria  to 
designate  geographic  areas,  population 
groups,  medical  facilities  and  other 
public  facilities  in  the  States  as  Health 
Professional  Shortage  Areas. 

Section  329  authorizes  support  for 
migrant  health  facilities  nationwide  and 
comprises  a  network  of  health  care 
services  for  migrant  and  seasonal  farm 
workers. 

Sec'ion  330  authorizes  support  for 
community  health  care  services  to 
medically  underserved  populations. 

2.  Applications  which  are  innovative 
in  their  health  professions  education 
approaches  to  HIV/ AIDS  and/or 
geriatrics. 

If  additional  programmatic 
infermatiori  is  needed,  please  contact: 
Ms.  Cherr>'  Tsutsumida,  Chief, 
Multidisciplinary  Centers  and  Programs 
Branch.  Division  of  Medicine,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  room  4C-05.  5600  Fishers  Lane. 
Rockville,  Maryland  20857.  Telephone 
(301)  443-6817. 

This  program  is  listed  at  93.181  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  February  20. 1992. 
Robert  G   Harmon. 
Admiiutilratur 
|FR  Doc  92-7581  Filed  4-1-92;  8:45  am| 
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National  Institutes  of  Health 

Meeting  of  tfie  Acquired 
Immunodeficiency  Syndrome  Program 
Advisory  Committee  (APAC) 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Acquired  Immunodericiency  Syndrome 
(AIDS)  Program  Advisory  Committee  on 
April  1&-17,  1992,  at  the  National 
Institutes  of  Health  (NIH).  Bethesda. 
MD.  The  meeiing  will  lake  place  on 
April  16  from  9  a.m.  to  5  p.m.,  and  on 
April  17  from  9  a.m.  to  12  noon,  in 
Building  31,  C  Wing,  Conference  Room 
10.  The  meeting  will  be  open  to  the 
public. 

The  purpose  of  the  tenth  meeiing  will 
be  to  ov.am'ne  research  priorities  of  the 
NIH  AIDS  research  program. 
Specifically,  the  APAC  will  address 
therapy  issues,  pediatric  AIDS,  AIDS 
and  tuberculosis,  and  international 
AIDS  research  efforts.  Deborah  S. 
Fountain,  Committee  Management 
Officer,  Office  of  AIDS  Research, 
Nation.!]  Institutes  of  Health.  Building 
31.  room  5C02,  9000  RockvUie  Pike. 
Bethesda,  MD  20892,  (301)  49&-0358.  will 
furnish  the  meeting  agenda,  roster  of 
committee  members,  and  substantive 
program  information  upon  request. 

Dated,  .M.i^ch  23.  1992. 
Susan  K.  Feldnvan, 

Committee  Management  Officer,  KIH. 
[FR  Doc  92-7629  Filod  4-1-92;  8:45  am] 
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National  Library  of  Medicine;  Meeting 
of  the  Board  of  Scientific  Counselors 

Pu.'suant  to  Public  Law  92-4b3,  notice 
is  hereby  given  of  the  meeting  of  the 
Boa'-d  of  Scientinr  Counselor,  National 
Library  of  Medicine,  on  May  14.  and 
May  15, 1992,  in  the  Board  Room  of  the 
National  Library  of  Medicine,  building 
38.  awx)  Rockville  Pike.  Bethesda. 
Marjland. 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  12:45  p.m.  and  from  1:45 
to  4:45  p.m.  on  May  14  and  from  8:30 
a.m.  to  approximately  12  noon  on  May 
15  for  the  review  of  research  and 
development  programs  and  preparation 
of  reports  of  the  Lister  Hill  National 
Center  for  Biomedical  Communications. 
Attenda.Tce  by  the  public  will  be  Hmited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sec.  552b-(c)(6),  title  5,  U.S.C. 
and  sec.  10(d)  of  Public  Law  92-463,  the 
meeting  will  be  closed  to  the  public  on 
May  14,  from  approximately  12:45  p.m. 
to  1:45  p.m.  for  the  consideration  of 
personnel  qualifications  and 
performance  of  individual  investigators 


and  similar  items,  the  disclosure  of 
which  would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

The  Executive  Secretary,  Dr.  Daniel  R. 
Masys.  Director.  Lister  Hill  National 
Center  for  Biomedical  Communications, 
National  Library  of  Medicine.  8600 
Rockville  Pike,  Bethesda.  Maryland 
20894.  telephone  (301)  496-4441,  will 
furnish  summaries  of  the  meeting, 
rosters  of  committee  members,  and 
substantive  program  information. 

Dated:  March  17.  1992. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  92-7625  Filed  4-1-92;  8:45  amj 
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National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meeting  of  the  Board  of  Scientific 
Counselors 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  (NIDDK),  April  29.  30 
and  May  1, 1992,  National  Institutes  of 
Health,  building  2,  room  102,  Bethesda, 
Mar>land  20892.  This  meeting  will  be 
open  to  the  public  on  April  29  from  8:50 
p.m.  to  9:30  p.m..  and  April  30  from  9 
a.m.  to  12  noon  and  again  from  2  p.m.  to 
4:30  p.m.  The  open  portion  of  the 
meeting  will  be  devoted  to  scientific 
presentations  by  various  laboratories  of 
the  NIDDK  Intramural  Research 
Program.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  title  5.  U.S.C.  and 
sec.  10(d)  of  Public  Law  92^63.  the 
meeting  will  be  closed  to  the  public  on 
April  29  from  8:20  p.m.  to  8:50  p.m..  April 
30  from  12  noon  to  2  p.m.  and  again  from 
4:30  p.m.  to  recess,  and  May  1  from  9 
a.m.  to  adjournment  for  the  review. 
discussion  and  evaluation  of  individual 
Intramural  programs  and  projects 
conducted  by  the  MDDK,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  the  meeting  and  rosters 
of  the  members  will  be  provided  by  the 
Committee  Management  Office. 
National  Institute  of  Diabetes  and 
Digestive  and  Kindey  Diseases,  building 
31,  room  9A19,  Bethesda,  Maryland 
20892.  Further  information  concerning 
the  meeting  may  be  obtained  by 
contacting  the  office  of  Dr.  Allen 
Spiegel,  Scientific  Review 


Administrator.  Board  of  Scientific 
Counselors.  National  Institutes  of 
Health,  building  10,  room  9N-222. 
Bethesda.  Maryland  20892.  (301)  496- 
4128. 

Dated:  March  17. 1992. 
Susan  K.  Feldman. 

Committee  Management  Officer.  SlH. 
[FR  Doc.  92-7627  Filed  4-1-92;  8:45  am) 
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National  Cancer  Institute   MpCj-ia  — 
Board  of  Scienttf.c  Counselor's. 
Division  o<  Cance'  Prpvpittor  a'^-n 
Controi 

Pursuant  to  Public  Law  92-i63.  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors.  Division 
of  Cancer  Prevention  and  Control. 
National  Cancer  Institute,  May  7-6. 
1992,  building  31.  confeience  room  10. 
Sixth  Floor.  National  Institutes  of 
Health.  9000  Rockville  Pike.  Bethesda. 
Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  May  7  from  1  p.m.  to  5  p.m. 
and  on  May  8  from  8:30  a.m.  until 
adjournment  to  discuss  administrative 
details  and  for  the  discussion  and 
review  of  concepts  and  programs  within 
the  Division.  Attendance  by  the  public 
will  be  limited  to  space  available. 

The  Committee  Management  Office, 
National  Cancer  Institute,  building  31. 
room  10A06,  National  Institutes  of 
Health;  Bethesda.  Maryland  20892.  (301/ 
496-5708)  vnll  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members,  upon  request. 

Other  information  pertaining  to  this 
meeting  can  be  obtained  from  the 
Executive  Secretary.  Linda  M. 
Bremerman.  National  Cancer  Institute. 
Executive  Plaza-North,  room  318, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892  (301-496-8526).  upon 
request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research:  93.394.  Cancer 
Detection  and  Diagnosis  Research:  93.395. 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower 
93.399,  Cancer  Control) 
Dated:  March  23.  1992. 

Susan  K.  f  eiamiia. 

Committee  Management  Officer.  NIH. 

[FR  Doc.  92-7628  Filed  4-1-92;  8:45  am) 
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National  Cancer  Institute:  Meeting. 
Board  of  Scientific  Counselors. 
Division  of  Cancer  Etiology 

Pursuant  to  Public  Law  92-463,  notice 
IS  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  Division 
of  Cancer  Etiology  on  May  14-15, 1992. 
The  meeting  will  be  held  in  Wilson  Hali, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda.  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  from  11  a:m.  to  recess  on  May  14 
and  from  9  a.m.  to  adjournment  on  May 
15  for  discussion  and  review  of  the 
Division  budget  and  review  of  concepts 
for  grants  and  contracts.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b{c)(6).  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
from  9  a.m.  to  approximately  11  a.m.  on 
May  14  for  the  review,  discussion  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  Division  of 
Cancer  Etiology.  These  programs, 
projects,  and  discussions  could  reveal 
personal  information  concerning 
individuals  associated  with  the 
programs  and  projects,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Ms.  Carole  A.  Frank, 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-5708]  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  David  McB.  Howell.  Executive 
Secretary  of  the  Board  of  Scientific 
Counselors,  Division  of  Cancer  Etiology, 
National  Cancer  Institute,  Building  31. 
room  11A06,  .National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-6927)  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers;  93.393.  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396.  Cancer 
Bology  Research;  93.397,  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower 
93  399.  Cancer  Control) 

Dated:  March  17.  1992. 
Susdn  K    Feldman, 

Committee  Management  Officer.  NIH. 
!FR  Doc  92-7626  Filed  4-1-92;  8:45  am) 
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Public  Health  Service 

Prtvacy  Ac!  o«  i974.  Addition  of  New 
Rou'tne  Use  to  a  System  of  Records 

AGE><cy:  Public  Health  Service.  HHS. 
action:  Addition  of  a  routine  use  to  an 
existing  system  of  records. 


summary:  In  accordance  with  the 
provisions  of  the  Privacy  Act.  the  Public 
Health  Service  (PHS)  is  publishing  a 
notice  of  the  addition  of  a  routine  use  to 
an  existing  system  of  records,  09-20- 
0147.  "Occupational  Health 
Epidemiological  Studies.  HHS/CDC/ 
NIOSH.- 

DATES:  PHS  invites  interested  parties  to 
subnrit  comments  on  the  proposed 
routine  use  on  or  before  May  4, 1992. 
The  additional  routine  use  will  be 
effective  30  days  after  the  date  of 
publication  unless  PHS  receives 
comments  which  would  result  in  a 
contrary  determination. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Centers  for  Disease 
Control  (CDC)  Privacy  Act  Coordinator 
at  the  address  listed  below.  Comments 
received  will  be  available  for  inspection 
from  8:30  a.m.  to  4  p.m.  Monday  through 
Friday  in  the  Executive  Park  Facility, 
Building  22.  room  2236,  Atlanta,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Salter.  Privacy  .Act 
Coordinator,  Centers  for  Disease 
Control,  1600  Clifton  Road,  Executive 
Park  Facility.  Building  22,  room  2236, 
Mailstop  E-11,  Atlanta,  Georgia  30333. 
(404)  639-2940.  This  is  not  a  toll-free 
number. 
SUPPLEMENTARY  INFORMATION:  CDC 

proposes  to  add  a  new  routine  use  to  an 
existing  system  of  records  within  its 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH):  09-20-0147. 
"Occupational  Health  Epidemiological 
Studies.  HHS/CDC/NIOSH,"  The  new 
routine  use  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  Specifically,  a  major  purpose 
of  the  system  of  records  is  to  evaluate 
mortality  and  morbidity  of 
occupationally  related  diseases.  This 
routine  use  is  compatible  in  that  it  will 
permit  the  Department  of  Justice  to 
assess  the  morbidity  and  mortality 
associated  with  uranium  mining  and  will 
facilitate  the  implementation  of  the 
Radiation  Exposure  Compensation  Act 
(hereinafter  "the  Act"),  42  U.S.C.A.  2210 
note.  The  routine  use  will  permit  the 
Public  Health  Service  (PHS)  to  disclose 
to  the  Department  of  Justice  of  the 
United  States  tha  data  obtained  during 
the  course  of  the  PHS  Epidemiological 
Study  of  United  States  Uranium  Miners 
(hereinafter  "the  Study")  as  well  as  the 


census  of  uranium  miners  conducted 
during  the  19508  and  19609.  The  data 
will  be  used  by  the  Department  of 
Justice,  pursuant  to  congressional 
directive,  to  make  compassionate 
payments  to  uranium  miners  (or  their 
survivors)  who  contracted  lung  cancer 
or  certain  other  serious  nonmalignant 
respiratory  diseases  after  exposure  to 
defined  minimum  levels  of  radiation  in 
the  uranium  mines. 

The  Study  examined  a  cohort  of 
approximately  4.100  uranium  miners  in 
the  southwestern  states  from  the  early 
1950s  through  the  late  1960s.  The  U.S. 
Public  Health  Service  gathered 
extensive  employment  and  health 
information  on  each  member  of  the 
cohort,  and  has  continued  to  update  that 
data  periodically.  The  Study  Found  that 
there  was  a  significant  risk  of 
developing  lung  cancer  associated  with 
uranium  mining. 

The  results  of  the  Study  served  as  one 
of  the  principal  bases  for  Congressional 
interest  in  the  plight  of  the  uranium 
miners  who  had  mined  the  ore  which 
was  later  refined  and  used  in  the 
Federal  Government's  nuclear  weapois 
testing  program.  The  House  Judiciary 
Committee,  the  Senate  Labor  and 
Human  Resources  Committee,  and  the 
Senate  Committee  on  Energy  and 
Natural  Resources  examined  the  Study 
and  received  testimony  from  Dr.  Victor 
E.  Archer  (formeriy  with  PHS).  Dr, 
Richard  W.  Homuns  (Chief,  Statistical 
Services  Section.  .NIOSH)  and  others 
regarding  the  adverse  impact  of  past 
uranium  mining  practices  on  the  health 
of  the  miners.  The  Study  is  the  single 
largest  and  most  accurate  collection  of 
such  information  in  existence  in  the  U.S. 
It  was  relied  on  extensively  by  Congress 
in  developing  and  passing  the  Act. 

Permitting  the  Department  of  Justice 
to  have  access  to  the  Study  and  the 
census  data  is  consistent  with  the 
purpose  for  which  the  records  were 
collected.  The  purpose  of  the  Study  was 
to  evaluate  the  health  of  the  cohort  of 
uranium  miners.  Permitting  the 
Department  of  Justice  to  have  access  to 
this  data  will  allow  them  to  reliably 
verify  eligibility  of  miners  on  the  basis 
of  the  data  in  the  Study.  The  purpose  of 
the  claims  program  is  to  compensate 
individuals  for  illnesses  connected  to 
the  very  conditions  being  examined  by 
the  study. 

Providing  the  Department  of  Justice 
with  access  to  the  Study  records  is 
consistent  with  the  intent  of  Congress  as 
represented  in  the  Act.  The  Act  provides 
that  the  Department  of  lustice  should 
consult  with  the  Director  of  NIOSl  i 
"with  respect  to  making  determinations" 


on  the  eligibility  of  miners  for 
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compensation  (42  U.S.C.A  2210.  srcfion 
6  (b)(2))  Access  will  enable  the 
Department  of  Justice  to  expeditiously 
assess  the  eligibility  of  miners  or  their 
widows  for  compensation. 

F'ermitting  access  to  the  Dt  pdrtrncns 
of  justice  will  significHntly  decrease  the 
administrative  cost  and  effort  required 
to  implement  the  Act.  Without  access 
and  use,  the  Department  of  Justice 
would  be  forced  to  require  each  of  the 
more  than  l'',OfK)  potentially  ehsiiile 
miners  to  provide  written  consent  for 
the  Justice  Department  to  obtain  access 
to  the  Study  for  the  purpose  of  obtaining 
available  information.  The  Justice 
Department  would  spend  resources  and 
time  unnecessarily  in  transmitting  each 
written  consent  to  PUS  and  following  up 
on  each  request  for  data  PI  IS  would 
spend  resources  and  time  unnecessarily 
in  responding  individually  to  each 
request  for  data   Access  by  Justice 
Department  personnel  would  eliminate 
these  inefficiencies. 

Permitting  the  Department  of  Justice 
to  have  access  and  use  the  data  would 
not  result  in  the  unauthorized  release  of 
private  information  contained  in  the 
Study  Study  information  received  by 
the  Department  of  Justice  will  be 
maintained  in  a  secure  manner  in  the 
Department  of  Justice  system  of  records 
"Civil  Division  Case  File  System, 
Justice/CIV-OOl."  Access  will  be  limited 
to  Justice  Department  employees  whose 
official  duties  require  access  to  the 
Study  data  All  data  will  be  kept  in  a 
locked,  limited  access  area. 

Dated:  March  24,  1992. 
Wilford  J.  ForbusK. 

p.  ..    ,,-  Office  of  Management. 

09-20-0147 
SYSTEM  NAME; 

Occupational  Health  Epidemiological 
Studies.  HHS/CDC/NIOSH. 

A  new  routine  use.  number  9,  is  added 
as  follows: 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INClUCMNG  CATEGOfiiFS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

9.  Disclosure  of  epidemiologic  study 
records  pertaining  to  uranium  workers 
may  be  made  to  the  Department  of 
Justice  to  be  used  in  determining 
eligibility  for  compensation  payments  to 
the  miners  or  their  survirors. 

|KK  Doc  92-7585  Filed  4-1-92;  8:45  amj 

BItLINQ  CODE  4'M-1»-M 


DEPARTME^^■  OF  THE  INTERIOR 

Bureau  of  Land  Management 
|MT-0rt>-4410-0e] 

Planning  Area  Boundary  for  the  Diiion 
Resource  Area;  Montana 

AGENCY:  Burcd  J  of  1  and  Management. 

Interior. 

action:  Notice. 

summary:  .'\(lmini9trative  changes  were 
made  withir,  the  Butte  District  in  1983. 
As  a  result,  the  Dillon  Resource  Area 
was  delineated  as  follows:  Beaverhead 
County  with  the  exception  of  public 
lands  south  of  the  Big  Hole  River  and 
north  of  the  forest  boundary  in  Ranges 
10  W.  through  14  W.  and  Madison 
County. 

The  changes  in  boundaries  were 
needed  to  facilitate  administrative 
effectiveness  and  efficiency. 

This  notice  serves  as  the  official 
record  of  the  current  planning  area 
boundary  for  Dillon  Resource  Area. 
Butte  District  BLM. 

FOR  FURTHER  INFORMATION  CONTACT- 
jirr;  Lewis  Di^iim  Rcsc,.-!  t-  .-X.-.-.i 
Manager,  llX)5  Seiway  Drive,  Dillon. 
Montana  59725,  CO.M  40fu6fl3-2337  or 
FTS  391-2205. 

Dated:  March  24.  1992. 
Francis  R.  Cherry.  Jr., 

Associate  State  Director. 

[FR  Doc.  92-7S03  Filed  4-1-92;  8:45  am] 

BtUJNO  CODE  4310-OM-M 
I WY-920-00-41 20-161 

Coal  leases,  EKploration  Licenses,  etc., 
Wyoming 

agency:  Bureau  of  Land  Management. 

(U }!  iTung)  Interior. 

action:  Notice  of  Public  Hearing  for 

WYODAK  Mine  Logical  Mining  Unit. 

(LMU)  (WYW073289,  WYW0111833. 

WYW0313666.  WYW78630.  AND 

WYW85379). 

summary:  Notice  is  hereby  given  that 
WYODAK  Resources  Development 
Corp.  (WYODAK)  has  filed  an 
application  for  the  Wyodak  Mine 
Logical  Mining  Unit  (LMU)  in 
accordance  with  the  provisions  of  43 
CFR  Part  3497.  The  approval  of  this  LMU 
application  is  proposed  to  be  effective 
December  31, 1991. 
DATES:  A  public  hearing  to  receive 
comments  from  any  person  having  a 
direct  interest  in  the  LMU  has  been 
scheduled  to  be  held  on  May  14. 1992,  at 
7  p.m. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Canyon  Room  at  the  Holiday 


Inn,  2008  S.  Douglas  Hwy  59,  Gillette. 
Wyoming.  Any  written  comments 
concerning  approval  of  the  LMU  should 
be  sent,  within  fourteen  (14)  days  of  this 
notice,  to  the  District  Manager.  Casper 
District  Office.  U.S.  Bureau  of  Land 
Management,  1701  East  "E"  Street. 
Casner   Wvnming  RPrJll 

FOR  FURTHER  INFORMATION  CONTACT 

Lou  Ouano.  Mining  Engineer.  Branch  of 
Solid  Minerals,  Casper  District  Office  at 
(307)  261-7600  or  Laura  Steele.  Land 
Law  Examiner,  Branch  of  Mining  Law 
and  Solid  Minerals,  Wyoming  State 
Office,  at  (307)  775-6250. 

SUt>Ptf  Mf  NTARV   INFORMATION:  A  Notice 

c;  .\ , ^.,^i\^,,,\j  ;>,;  liic  L.Viw  uffecting 
Federal  coal  leases.  WYW073289. 
WTW0111833.  WYW0313666. 
WYW78630.  and  WYW85379.  leased  by 
the  Federal  Government  to  WYODAK 
and  fee  coal  owned  by  WYODAK,  was 
published  in  the  Gellette  News-Record 
on  March  23  and  30. 199^  The 
descriptions  of  the  land  to  form  the  LMU 
are  as  follows: 

Federal  Coal  and  Land  Description 

WYW073289    T.  SON..  R.  71  W..  6th  P.M, 

Wyoming 
Sec  2&  SWNE,  E2NW,  SW.NfW.  SW. 

W2SE. 
Containing  400.00  acres. 
WYW0111833    T.  50  N..  R.  71  W..  eth  P.M, 

Wyoming 
Sec.  21:  S2SESE; 
Sec.  22:  S2SWSW: 
Sec  28:  NWNE. 
Containing  80.00  acres. 
WYW031366    T.  50  N..  R.  71  W..  6th  P.M.. 

Wyoming 
Sec.  10:  S2SW: 
Sec  15:  W2E2.  W2; 
Sec.  21:  N2.  N2N2N2SW.  SESW.  NESF. 

SWSE; 
Sec.  22:  W2NE.  NW.  N2.MESW,  NWSW. 

S2SESW.  E2SE.  N2NWSE.  N2S2NWSa 

S2S2SWSE. 
Containing  1.460.00  acres. 
WYW78830     T.  50  N..  R.  71  W..  6lh  P.M., 

Wyoming 
Sec  34;  S2N2.  SW. 
Containing  320.100  acres. 
WYW85379    T.  50  N.  R  71  W.,  6th  P.M.. 

W'yoming 
Sec.  27.  E2SW.  SWSE; 
Sec  34:  N2.\E.  NENW. 
Containing  240.00  acres. 
The  combined  acreage  of  these  Federal 
coal  leases  is  2.500.00  acres. 

Non-Federal  lands:  Surface  and  Coal 

Owned  by  WYODAK    T.  50  N..  R.  71  W„  6th 
P.M..  Wyoming 
Sec.  27:  SWNW: 
Sec  28:  NESF..  E2NE. 
Containing  160.00  acres. 
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Total  LMU  Acreage:  2.8fi0.00  acres 
Ray  Brubaker, 
State  Director. 
[FR  Doc.  92-7557  Filed  4-1-92;  8:45  am] 

BILLING  COOE  O10-22-*! 


iWY-930-02-4 111-09]  I 

Big  Piney-LaSarge  Coordinated 
Activity  Plan;  Protest  Opport  jnlty 

agency:  Bureau  of  Land  Management, 
I"---  or. 

action:  Notice  of  opportunity  to  protest 
the  approval  of  the  Big  Piney-LaBarge 
Coordinated  Activity  Plan. 

SUMMARY  On  November  15, 1991,  the 

Bureau  of  Land  Management  (BLM) 
published  a  notice  in  the  Federal 
Register,  which  improperly  stated  that 
the  decision  to  approve  the  Big  Piney- 
LaBarge  Coordinated  Activity  Plan 
(CAP]  was  subject  to  appeal  as  provided 
by  43  CFR  4.4.  Subsequent  examination 
of  the  plan  and  associated  records 
determined  that  the  plan  was 
protestable  to  the  BLM  Director  under 
the  administrative  review  provisions  of 
43  CFR  1610.5. 

This  notice  is  published  for  the 
purpose  of  initiating  a  planned  protest 
period.  The  protest  period  will  extend 
for  30  days  beginning  with  the 
publication  date  of  this  notice.  To  be 
considered  in  the  administrative  review 
process,  any  protest  must  be 
postmarked  no  later  than  the  last  day  of 
the  protest  period. 

Under  the  provisions  of  43  CFR  1610.5, 
only  those  persons  or  organizations  who 
participated  in  the  planning  process 
leading  to  the  Big  Piney-LaBarge  CAP 
may  protest.  A  protesting  party  may 
raise  only  those  issues  which  he  or  she 
submitted  for  the  record  during  the 
planning  process. 

DATES:  Protests  must  be  filed,  in  writing, 
vs.tr.  ihe  Director  ('WO-760),  Bureau  of 
Land  Management,  1&49  C  Street  NW., 
Washington.  DC  20240. 

In  order  to  be  considered  complete,  a 
protest  must  contain,  at  a  minimum,  the 
following  information: 

1.  The  name,  mailing  address, 
telephone  number  and  interest  of  the 
person  filing  the  protest; 

2.  A  statement  of  the  issue  or  issues 
being  protested; 

3.  A  statement  of  the  part  or  parts  of 
the  Big  Piney-LaBarge  CAP  being 
protested; 

4.  A  copy  of  all  documents  addressing 
the  issue  or  issues  that  were  submitted 
during  the  CAP  planning  process  by  the 
protesting  party  or  an  indication  of  the 
date  the  issue  or  issues  were  discussed 
for  the  record;  and 


5.  A  concise  statement  explaining  why 
the  State  Director's  decision  is  believed 
to  be  incorrect. 

FOR  FURTHER  INFORM  AT!  GN  CONTACT: 
For  further  informa;,,,..  ^-.;.:act  Bill 
Daniels.  Chief.  Branch  of  Planning  and 
Environmental  Coordination,  Bureau  of 
Land  Management,  Wyoming  State 
Office  (WY-934),  P.O.  Box  1828. 
Cheyenne,  Wyoming  82003.  telephone 
(307)  775-6105,  or  Arlan  Miner,  Pinedale 
Resource  Area  Manager,  Bureau  of  Land 
Management,  P.O.  Box  768,  Pinedale, 
Wyoming  82941,  telephone  (307)  367- 
4358. 

Dated:  March  26, 1992. 
F.  William  Eikenberry.  « 

Associate  State  Director. 
[FR  Doc.  92-7592  Filed  4-1-92;  8:45  am) 

BILLING  COOE  4310-22-M 


(ID-030-02-4212-131 IDI-28137 

Re3t»v  Ac!'on  MDI-281 37);  Private 

Eic^a.'ige  in.'Oivmg  Lands  in 
Bcpneviile  County    iD 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Private  exchange  involving 

public  lands  in  Bonneville  County, 

Idaho.  

The  following  described  public  land  in 
Bonneville  County,  Idaho  has  been 
found  suitable  for  disposal  by  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (90  Stat.  2756,  43  U.S,C.  1716): 

Boi8«  Meridian.  Idaho 

T.  1  N..  R.  44  E., 

Sec.  22,  SWV«NWV4NWy4SEV«NWy4. 
SW  V4NW  'ASE  V4NW  y4,S'4SEy4N 

w  y4SE  V4NW  y4,sw  ViSE  y4NW  y4. 
w  viNw  ViSEViSEyiNw  y4.sw  yiSE  y4S 
Ey4Nwy4. 

The  area  described  contains  18.125  acres, 
more  or  less. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  subject  public 
lands  will  be  segregated  from  all  forms 
of  appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  leasing  under  the  mineral 
leasing  laws.  The  segregative  effect  will 
terminate  upon  issuance  of  patent  to  the 
exchange  proponent  or  upon  expiration 
of  two  years  from  the  effective  date,  or 
by  publication  of  a  Notice  of 
Termination  by  the  Authorized  Officer, 
whichever  comes  first. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  in  Bonneville  County, 
Idaho  from  Walter  Weeks: 

Bois«  .Meridian,  Idaho 
T.  1  N..  R.  44  E. 


Sec.22.  NVVUSF.U  (VV.!h;n!. 
The  area  described  contains  32.53  acres, 
more  or  less. 

BLM  proposes  to  exchange  public 
land  for  private  land  in  Bonneville 
County,  Idaho  to  acquire  winter  range 
for  mule  deer.  The  value  of  the  lands  to 
be  exchanged  has  been  estimated  to  be 
equal.  This  exchange  is  consistent  with 
BLM  and  local  planning  for  the  lands 
involved.  The  public  interest  will  be 
well  served  by  completing  the  exchange. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30,  1890 
(26  Stat.  391;  43  U.S.C.  945). 

The  patent  will  also  be  issued  subject 
to: 

1.  A  right-of-way  described  under 
Serial  Number  IDI-21038  for  an  electric 
powerline  issued  under  the  Act  of 
October  21,  1976  (90  Stat.  2776;  43  U.S.C. 
1761). 

2.  A  right-of-wav  described  under 
Serial  Number  lDI-06499  for  an  electric 
powerline  issued  under  the  Act  of 
March  4, 1911  (356  Stat.  1253). 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
assessment  is  available  for  review  at  the 
Idaho  Falls  District,  Bureau  of  Land 
Management.  940  Lincoln  Road.  Idaho 
Falls.  Idaho  83401, 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
parties  .may  submit  comments  to  the 
District  Manager,  idaho  Falls  District,  at 
the  above  address.  In  the  absence  of 
timely  objections,  this  proposal  shall 
become  the  final  determination  of  the 
Department  of  Interior. 

Da'pd'  Vidrcn  24,  1992. 
Lloyd  H  Ferguson, 
District  Manager 
IFR  Doc  92-7598  Filed  4-1-92;  8:45  am] 

BILLING  COOC  4310-QG-M 


lWY-010-02-4212-21;  WYW-121792) 

Realty  Action;  Lease  ot  Public  Lands; 
Wyoming 

AGENCY;  Bureau  of  Land  Management, 

ln!pr;or, 

action:  Notice  of  realty  action, 
noncompetitive  surface  facility  lease  in 
Hot  Springs  County.  Wyoming, 


summary:  The  following  lands  have 
been  examined  and  found  suitable  for 
lease  under  section  302  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  2920. 


Sixth  Prinripal  Meridian 

T.  44  N..  R  98  W.. 

Beginning  at  a  point  which  bears  S.  00°03' 
W.,  1,630  41  feet  to  a  point;  thence  S.  54°00' 
W.,  193  35  feet  to  a  point:  thence  N.  22'35'W., 
181.44  feet  from  the  quarter  corner  between 
sections  13  and  14. 

From  the  point  of  beginning  by  metes  and 
bounds  N.  31  "ST'SO'  W.,  85.51  feet:  S. 
58'36  W..  120.00  feet;  S.  21  "se'  E.  83.88  feet;  N. 
59'48  30-  E.,  134.55  feet  to  the  point  of 
brginning. 

The  above  land  contains  0.246  acre 
more  or  less. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  T.  Vessels,  .^rea  Manager,  Grass 
Creek  Resource  Area,  Bureau  of  Land 
Management,  P.O.  Box  119,  VVorland, 
Wyoming  82401.  (307)  347-9871. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
to  lease  the  surface  of  approximately 
0.246  acres  of  public  land  to  Catherine  E. 
Hammond,  who  currently  has  a  contract 
to  operate  a  United  States  Post  Office 
facility  at  Hamilton  Dome,  Wyoming,  for 
a  period  of  ten  years.  The  appraised 
rental  for  the  site  is  S200.00  annually. 
For  a  period  of  forty-five  (45)  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Bureau  of  Land 
Managem,ent,  P,0.  Box  119,  Worland, 
Wyoming  82401.  Any  adverse  comments 
will  be  evaluated  by  the  District 
Manager,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  the  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Diited.  Mai-ch  19, 1992. 
loseph  T.  V  essels, 

Crass  Creek  Resource  Area  Manager. 
\FR  Doc.  92-7535  Filed  4-1-92:  8:45  am] 

BILLING  CODE  *310-22-lil 


Federal  Register  /  Vol    57.  N'o.  64  /  Thursday,  April  2,  1992  ,■'  Notices 


11333 


fUT-040-02-4332-12] 

Regulation  Changes  for  tfie  Paria 
Canyon-Vermilion  Cliffs  Wilderness 
Area,  UT-AZ 

AGENCY:  Bureau  of  Land  Management, 

l-i'fTior. 

ACTION:  The  Bureau  of  Land 
Management  is  revising  and  updating 
the  visitor  use  regulations  for  the  Paria 
Canyon,  Buckskin  Gulch,  and  Wire  Pass 
drainages  of  the  Paria  Canyon- 
Vermilion  Cliffs  Wilderness.  These 
regulations  are  designed  to  promote  a 
low  impact,  wilderness  use  ethic  for 
visitors  that  is  aimed  at  protecting  the 
wilderness  values  and  wilderness 
experience  opportunities  in  these 
canyons  for  all  who  visit  these  areas. 


The  change  in  regulations  is  in 
compliance  with  the  Paria  Canyon- 
Vermilion  Cliffs  Wilderness 
Management  Plan  (1986)  and  authorized 
under  Federal  Regulations  (43  CFR 
8560.0-6)  Management  of  Designated 
Wilderness  Areas. 

The  following  visitor  use  regulations 
apply: 

•  Party  or  group  size  is  limited  to  10 
persons  (groups  larger  than  10  will  be 
required  to  split  into  groups  of  10  or  less 
and  begin  hiking  on  separate  days.) 

Rationale:  Campsite  available  in  the 
canyons  are  to  small  to  accommodate  15 
people  at  one  time  or  more  than  one  large 
group  at  one  time.  Smaller  groups  will 
contribute  to  a  reduction  in  impacts  such  as 
erosion  and  vegetative  damage. 

•  A  Special  Recreation  Permit  is 
required  for  all  proposed,  commercial 
uses  such  as  outfitters  or  guided  trips 
where  profit  from  client  fees  is  sought. 

Rationale.  Federal  regulations  (43  CFR 
8372.1-1)  require  that  all  commercial 
recreation  uses  on  all  public  lands  be 
authorized  by  Special  Recreation  Permit. 

•  The  use  of  horses  in  conjunction 
with  an  approved  Special  Recreation 
Permit  (commercial  operators  is  allowed 
only  in  Paria  Canyon  from  Bush  Head 
Canyon  downstream  to  the  wilderness 
boundary. 

Rationale:  Provisions  for  the  use  of  horses 
in  the  lower  reaches  of  Paria  Canyon  in 
conjunction  with  approved  commercial 
outfitting,  guiding,  or  packing  was  made  in 
the  wilderness  plan  primarily  to 
accommodate  guided  hunts  for  bighorn 
sheep. 

•  Private  use  of  horses,  burros, 
llamas,  and  goats  is  allowed  in  Paria 
Canyon,  however,  these  animals  must 
stay  in  the  "shoreline  terrace"  areas  and 
not  be  taken  onto  "wooded  terraces". 

Rationale:  Animals  can  greatly  accelerate 
the  erosion  of  these  silt  terraces,  especially 
when  tied  to  trees  as  this  tends  to 
concentrate  the  effects  of  trampling. 

•  Campfires  and  burning  of  trash  are 
not  allowed  in  the  canyons. 

Rationale:  Campfires  leave  unsightly  scars 
and  fire  rings  tend  to  become  full  of  deposits 
of  partially  burned  trash.  Also,  campfires 
require  wood  to  burn  and  in  the  narrow 
canyon  environment,  dead  wood  has  become 
scarse. 

•  Visitors  entering  the  Paria  Canyon. 
Buckskin  Gulch,  or  Wire  Pass  drainages 
must  register  at  one  of  the  four 
designated  trailheads;  White  House, 
Buckskin.  Wire  Pass,  Lees  Ferry.  (This 
does  not  constitute  a  formal  permit, 
reservation,  or  fee  system.) 

Rationale:  Registration  is  important 
because  it  allows  indirect  monitoring  of 


visitors'  locations  in  the  canyons  for 
emergency  purposes. 

•  Visitors  staying  one  or  more  nights 
in  the  canyons  must  camp  only  in 
existing  campsites  or,  if  necessary  and 
safe,  on  shoreline  terraces. 

Rationale:  Most  desirable  locations  In  the 
canyons  already  contain  a  campsite:  some 
are  small,  while  other  more  popular  sites  are 
fairly  large.  With  such  campsite  availability, 
there  is  no  need  to  create  new  sites. 

•  All  camp  and  latrine  areas  must  be 
at  least  100  feet  from  springs  and  pack 
stock  restraint  areas  200  feet  from 
springs. 

Rationale:  By  keeping  camps  and  the 
activities  associated  with  camps,  such  as 
bathing,  dishes,  latrine,  and  animal  restraint, 
away  form  spings.  the  quality  of  water  at  the 
springs  will  be  maintained. 

•  Cutting  of  trees,  limbs,  or  other 
plants  to  make  camp  "improvements"  is 
prohibited 

Rationale:  Vegetative  resources  can 
become  damaged,  bug-infested,  or  even 
scarse  very  quickly  in  a  narrow,  canyon 
environment  if  everyone  tries  to  "improve" 
the  campsite.  Take  your  camp  as  it  is. 

•  Camping  is  not  allowed  on  or 
adjacent  to  any  archaeological  site. 

Rationale:  Federal  law  (the  Archaeological 
Resources  and  Protection  Act  of  1979  (ARPAJ 
prohibits  disturbing  or  defacing  these 
resources. 

•  Disturbing  or  defacing  prehistoric  or 
historic  ruins,  sites,  artifacts,  or  rock  art 
panels  is  prohibited  by  law.  This 
includes  removal  of  broken  pieces  of 
pottery,  bone,  or  stone  artifacts  from  the 
surface  of  any  site. 

Rationale:  Again.  APRPA  applies  here.  The 
value  of  archaeological  sites  is  scientific 
study,  as  well  as  public  interpretation. 

•  All  trash  associated  with  an 
individual  or  group  trip,  including  used 
toilet  paper,  must  be  packed  out  of  the 
canyons  by  that  individual  or  group. 

Rationale:  Burning  and  burj'ing  trash  and 
toilet  paper  have  been  unsuccessful  metho'ds 
of  disposal.  These  methods  have  left 
smouldering  smelly  debris,  piles  of  unbumed 
or  partially  burned  toilet  paper  and  dug  up 
trash  and  toilet  paper  by  animals.  It  is  best  to 
plan  ahead,  go  prepared  to  store  all 
generated  trash  and  toilet  paper  in  large, 
scalable  bags,  to  be  deposited  in  garbage 
cans  at  one  of  the  trailheads. 

•  The  Paria  Canyon- Vermilion  Cliffs 
Wilderness  is  closed  to  motor  vehicles, 
motorized  equipment,  or  other  forms  of 
mechanical  transport,  including  bicycles 
and  hang  gliders. 

Rationale:  Federal  laws  (the  Wilderness 
Act  of  1964  and  the  Arizona  Wilderness  Act 
of  1984  generally  prohibit  such  uses  of 
wilderness.  BLM  is  charged  with  managing 
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the  wilderness  so  that  the  natural  condition, 
opportunities  for  solitude  and  for  primitive 
and  unconfined  types  of  recreation,  and  any 
ecological,  geological,  or  other  features  of 
scientific,  educational,  scenic,  or  historical 
value  will  remain  unimpaired. 

summary:  The  above  regulations  are  for 
•-e  F^ri  Canyon,  Buckskin  Gulch,  and 
Wire  Pass  drainages  of  the  Paria 
Canyon- Vermilion  Cliffs  Wilderness. 
Other  regulations  apply  to  areas  outside 
of  these  drainages.  If  parties  are 
planning  on  visiting  other  portions  of  the 
wilderness,  please  contact  the  Kanab  or 
Vermilion  Resource  Area  Offices  prior 
•-^  vour  trip. 

dates:  The  regulations  are  effective  as 
of  12  a.m..  May  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

BLM.  Ka^d-  Ros-u::.  .-YrLi  O::!.:-:,  318 
North  1st  East.  Kanab,  Utah  84741  (801) 
644-2672,  or  Vermilion  Resource  Area 
Office.  225  North  Bluff  Street,  St. 
George,  Utah  84770  (801)  628-4491. 
Dated:  March  26. 1992. 

Gortkm  R.  Staker. 

District  Manager. 

[FR  Doc.  92-7597  Filed  4-1-92;  8:45  am] 

BILLING  COC€   «3'>0<;-M 


Fiimg  o!  Pia's  0*  Survey   Oregon/ 
■Hashipq'or, 

AGE  HCV:  Bureau  of  Land  Management, 

)r. 
ACTtOM:  Notice. 


iES- 362-4950- 
Missoun; 


E5-C4  50C 


.^'CLC 


Filing  of  Pta't  o^  Dependent  Resurvev 
and  Subdivision  of  Sections  7  and  13, 
Stayed 

On  Wednesday,  Febniary  12, 1992 
there  was  published  in  the  Federal 
Register,  Volume  57,  Number  29,  on  page 
5167  a  notice  entitled  "Filing  of  Plat  of 
Dependent  Resurvey  and  Subdivision  of 
Sections  7  and  18".  In  said  notice  was  a 
plat  depicting  the  dependent  resurvey  of 
a  portion  of  the  subdivisional  lines,  and 
the  survey  of  the  subdivision  of  sections 
7  and  18;  certain  metes-and-bounds 
surveys,  and  the  survey  of  road 
easements  necessary  to  delineate  the 
Wappappello  Lake  Acquisition 
Boundary  of  Township  28  North.  Range 
6  east.  Fifth  Principal  Meridian, 
Missouri,  accepted  on  February  3, 1992. 
The  official  filing  date  of  the  plat  is 
hereby  stayed,  pending  consideration  of 
all  protests. 

Dated:  March  26. 1992. 

Denisa  P.  Meridith, 

State  Director. 

jFR  Doc.  92-7536  Filed  4-1-92;  8:45  amj 


D.jind  M.iri  h  24.  1992. 
Rol>ert  E.  Mollohan. 
Chief.  Branch  of  Lands  and  Minerals 
Operations. 
(FR  Doc.  92-7601  Filed  4-1-92;  8:45  am] 
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SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland.  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 


R.  1  W.,  accepted  February  25, 1992. 
R.  1  W..  accepted  February  18, 1992. 
R.  3  W.,  accepted  March  9, 1992. 
R.  5  W.,  accepted  March  13.,  1992. 
R.  7  W.,  accepted  February  18, 1992. 
R.  8  W.,  accepted  February  25, 1992. 
R.  9  W..  accepted  March  6, 1992. 
R.  10  W.,  accepted  March  6, 1992. 
R.  1  E.,  accepted  February  14, 1992. 
R.  2  E.,  accepted  February  7, 1992. 


Oregon 

T.  17  S.. 

T.  18  S.. 

T.  34  S.. 

T.  19  S.. 

T.  17  S.. 

T.  29  S.. 

T.  15  S., 

T.  23  S., 

T.  19  S., 

T.  40  S.. 


[ES-962-4955-13-4600:  ES-045082,  Group 

1,  Washington,  DCl 

Filing  of  Plat  of  Dependent  Resurvey 

The  plat,  in  one  sheet,  of  a  portion  of 
the  boundary  of  US.  Resen,  ation  No. 
518,  Washington,  DC,  has  been  officially 
filed  in  Eastern  States,  Alexandria, 
Virginia,  at  7:30  a.m..  on  March  17,  1992. 

The  survey  was  made  upon  request 
submitted  by  the  National  Park  Sen,'ice. 
Copies  of  the  plat  will  be  availabir  upon 
request  and  prepayment  of  the 
reproduction  fee  of  S4.00  per  copy. 

Dated:  March  26,  199:, 
Denise  P.  Meridith, 
State  Director. 

(FR  Doc  Q2-7624  Filed  4-1-92;  8:45  am] 
BILUNG  C00£  «10-«S-11 


If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office.  Bureau 
of  Land  Management,  1300  NE.  44th 
Avenue.  Portland.  Oregon  97213,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of  the 
plat(s)  may  be  obtained  from  the  above 
office  upon  required  payment.  A  person 
or  party  who  wishes  to  protest  against  a 
survey  must  file  with  the  State  Director, 
Bureau  of  Land  Management,  Portland, 
Oregon,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above.  A  statement  of 
reasons  for  a  protest  may  be  filed  with 
the  notice  of  protest  to  the  State 
Director,  or  the  statement  of  reasons 
must  be  filed  with  the  State  Director 
within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management.  1300  NE. 
44th  Avenue.  P.O.  Box  2965.  Portland. 
Oregon  9720a 


Fish  and  Wildlife  Service 

Marine  Mammal  Annual  Report 
Availability,  Calendar  Year  1990 

agency:  Fish  and  Wildlife  Servie, 

!r:'iT!or, 

action:  Notice  of  availability  of 

calendar  year  1990  Marine  Mammal 

Annual  Report. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Ser\  ice  (Service)  has  issued  the  1990 
annual  repoi^t  on  administration  of  the 
marine  mammals  under  its  jurisdiction, 
as  required  by  section  103(fi  of  the 
Marine  .Mammal  Protection  Act  of  1972. 
The  report  covers  the  period  January  1 
to  December  31. 1990.  and  was 
submitted  to  the  Congress  on  February 
10, 1992.  By  this  notice,  the  public  is 
informed  that  a  1990  report  is  available 
and  that  interested  individuals  may 
obtain  a  copy  by  written  request  to  the 
Servirp 

ADDRESSES:  Written  request  for  copies 
should  be  addressed  to:  Publications 
Unit.  U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Inferior,  Mail  Stop 
130  Arlington  Square.  1849  C  Street, 
NW.,  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT; 
Jeffrey  L.  Horwath.  Division  of  Fish  and 
Wildlife  Management  Assistance.  U.S. 
Fish  and  Wildlife  Service.  Department 
of  the  Interior.  Mail  Stop  820-.'\rlington 
Square,  1849  C  Street,  NW.,  Washington, 
DC  20240,  (703)358-n8 
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SUPPLEMENTARV  INFORMATION:  The 

Service  is  responsible  for  e;ghl  specK.-s 
of  marine  mammals  under  the 
jurisdiction  of  the  Department  of  the 
Interior,  as  assigned  by  the  Marine 
Mamma!  Protection  Act  of  1972.  These 
species  are  polar  bear,  sea  and  marine 
otters,  walrus,  manatees  (three  species) 
and  dugong.  The  report  rp\  Je ws  the 
Service's  marine  mammal-related 
activities  during  the  report  period. 
Administrative  actions  discussed 
inckide  appropriations,  marine 
mammals  in  Alaska,  endangered  and 
threatened  marine  mammal  species,  law 
enforcement  activities,  scientific 
research  and  public  display  permits, 
certificates  of  registration,  research. 
Outer  Contmental  Shelf  environmental 
studies  and  international  activities. 

This  notice  was  prepared  by  Jeffrey  L. 
Horwath.  Wildlife  Biologist,  Division  of 
Fish  and  Wildlife  M.inagemcnt 
Assistance.  U.S.  Fish  and  Wildlife 
Service,  Washington,  DC  20240. 

Dated  Mim;h  IQ  ^99Z. 
Richard  N.  Smith, 
Deputy  Director. 
IFR  Doc.  92-7609  Filed  4-1-92;  8:45  amj 

BILLING  COOe  4310-S5-II 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332.  the 
Commission  has  prepared  and  made 
available  environmental  assessments 
for  the  proceedings  listed  below.  Dates 
of  environmental  assessments  are 
available  and  listed  below  for  each 
individual  proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Johnnie  Davis  or  Ms.  Victoria  Dettmar, 
interstate  Commerce  Commission, 
Section  of  Energy  and  Environment. 
room  3219,  Washington,  DC  20423,  (202) 
927-5750  or  (202)  927-6211, 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-55  (Sub-No.  416X).  CSX  Transportation- 
Abandonment — In  Polk  County,  Florida. 
EA  available  3/24/92, 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AD-33  (Sub-No.  71 X),  Union  Pacific  Railroad 
Company — Abandonment  Exemption — 


In  Lancaster  County,  Nebraska.  EA 

available  3/27/92 
Sidney  L  Sirit.kland  jr.. 
Secretary . 

(FR  Doc.  92-7570  Filed  4-1-92;  8:45  am). 
BILLt»«j  CODE  nas-01-n 


(Finance  Docket  No.  320171 

Burlington  Northern  Railroad  Co.— 
Acquisition  and  Operation 
Exemption— South  Dakota  Railroad 
Authority 

Burlington  Northern  Railroad 
Company  (BN)  has  filed  a  notice  of 
exemption  to  acquire  a  484-mile  line  of 
the  South  Dakota  Railroad  Authority 
fSDRA)  between  milepost  600.7  near 
Ortonville,  M\'.  and  milepost  1080.6  near 
Terry,  MT.  B.N  has  provided  service  over 
the  line  since  April  19, 1982,  under  a 
modified  certificate  of  public 
convenience  and  necessity.  The  line  had 
been  abandoned  by  the  Chicago, 
Milwaukee,  St.  Paul  and  Pacific  Railroad 
Company  (Milwaukee),  acquired  by  the 
State  authority  (SDRA),  and  leased  to 
BN.'  Since  that  time,  BN  has  operated 
the  line  as  a  part  of  its  system,  and  has 
paid  the  principal  and  interest  on  the 
acquisition  and  rehabilitation  debt  for 
the  line.  Under  the  operating  agreement 
with  SDRA,  upon  satisfaction  of  the 
debt  obligations  on  the  line,  BN  could 
exercise  a  purchase  option  and  for  $1.00 
take  legal  title  to  the  line.  After  BN 
receives  authority  from  this  Commission 
to  acquire  the  line,  it  will  record  the 
change  of  title  in  the  appropriate 
counties.  There  will  be  no  change  in 
operations  on  the  line. 

Acquisition  of  an  active  rail  line  by  a 
rail  carrier  requires  approval  under  49 
U.S.C.  11343.  However,  where  a  line  is 
no  longer  subject  to  the  Commission's 
jurisdiction  due  to  its  having  been 
abandoned,  the  acquisition  and 
operation  of  that  line  is  subject  to  the 
prior  approval  requirements  of  49  U.S.C, 
10901  instead.  Thus,  since  the  line 
involved  here  had  been  abandoned  by 
the  Milwaukee,*  BN  has  properly 
invoked  the  Commissions  notice  of 


'  See  Finance  Docket  No.  29907.  Burlington 
Northern  Railroad  Company — Operation — Between 
Ortonville.  MN  AND  Terry.  Afrjnot  printed), 
served  May  4, 1962.  and  our  rules  governing 
mnditied  certificates  now  codified  at  49  CFR  1150, 
subpart  C. 

'  As  noted,  after  abandonment  the  State  then 
acquired  the  line  and  BN  received  authority  to 
operate  the  line  under  the  Cominission's  modified 
certificate  rules.  Under  those  rules,  the  State  has  not 
incurred  any  common  carrier  obligation,  is  not  a 
railroad,  and  therefore  this  acquisition  by  BN  is  not 
a  transaction  t>etween  railroads.  BN.  as  operator, 
has  been  exempted  from  49  U.S.C  10901  and  I09ai 
governing  the  start  up  and  termination  of 
operations. 


exemption  procedures  at  49  i^tH  part 
1150,  subpart  D  applicable  to  section 
10901  acquisitions  and  operations  to 
acquire  the  subject  line.' 

BN's  notice  seeks  authority  only  to 
acquire,  and  not  to  operate,  the  involved 
line.  Presumably,  BN  assumes  that  since 
it  has  been  operating  the  line  under  a 
modified  certificate  for  over  10  years,  it 
needs  no  further  operating  authority. 
However,  modified  certificates  apply 
only  to  operations  over  Stale  owned 
lines.  Therefore,  after  BN  acquires  this 
line,  its  modified  certificate  authority 
will  no  longer  be  valid,  Accordngly, 
BN's  request  is  amended  to  include 
authority  to  operate  the  line  as  well.* 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Michael  E, 
Roper,  Associate  Genera!  Counsel, 
Burlington  Northern  Railroad  Company, 
3800  Continental  Plaza,  777  Main  Street. 
Fort  Worth,  TX  76102-5384. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C,  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  does  not 
automatically  stay  the  transaction. 

Decided:  March  27, 1992. 

By  the  Commissioa  Joseph  H,  Dettmar, 
Acting  Director,  Office  of  Proceedings. 
Sidney  L  Strickland.  |r.. 
Secretory. 
|FR  Doc.  92-7571  Filed  4-1-92;  8:45  am) 

BtLLIMQ  COP!    'V  ,  •   M 


DFPARTME^r^OF  justice 

Lodging  ot  Consent  Dfcree   Puerto 
Rico  Administration  of  Corrections 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 


^  The  Railway  L,abor  Executives'  Association 
(RL£A)  filed  a  routine  request  mistakenly 
identifying  BN's  notice  as  a  request  for  exemption 
from  49  use.  11343-11347  and  seeking  the 
imposition  of  employee  protective  conditions  under 
section  11347.  As  discussed,  section  10901  governs 
this  transaction,  not  11343.  The  Commission  has 
determined  thai  labor  protective  conditions  will  not 
be  imposed  on  this  class  of  transactions  unless 
exceptional  circumstances  are  shown  Ex  Parte  392 
(Sut>-No.  1).  Class  Exemption — Act/  frOper  of  R 
Lines  Under 49  USX:.  1090 J.  1  I.C.CZd  810,  814 
(1986),  ofrd  suh  nom.  Illinois  Commerce 
Commission  v.  ICC.  617  F.2d  145  (DC.  Cir  198"). 
RL£A  does  not  allege  that  exceptional 
circumstances  are  involved  Accordingly,  latior 
protective  conditions  will  not  be  imposed. 

*  If  it  has  not  done  so  already.  BN  should  also 
comply  with  49  CFR  1150.24  and  notify  the 
appropnale  parties  that  it  will  cease  providing 
service  under  the  modified  certificate  but  will 
continue  providing  service  pursuant  to  this  notice  of 
exemptioit. 
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given  that  on  March  16, 1992,  a  proposed 
Consent  Decree  in  United  States  v. 
Puerto  Rico  Administration  of 
Corrections.  Civil  No.  90-2119  (]AF), 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  Puerto 
Rico.  The  proposed  Consent  Decree 
settles  the  United  States'  claims  that  the 
defendant  had  violated  provisions  of  the 
Clean  Water  Act  through  its  failure  to 
comply  with  the  terms  and  conditions  of 
its  National  Pollutant  Discharge 
Elimination  System  permits  for 
discharges  from  wastewater  treatment 
plants  at  its  Guayama.  Guavate,  and 
Zarzal  facilities. 

Under  the  terms  of  the  Consent 
Decree,  settling  defendant  will  pay 
Si  .000.000  in  civil  penalties  and 
implement  a  program  pursuant  to  a 
specified  schedule  to  bring  each  of  three 
wastewater  treatment  systems  into 
compliance  with  the  defendant's 
National  Pollutant  Discharge 
Elimination  System  permits. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Puerto  Rico 
Administration  of  Corrections.  D.O.J. 
Ref.  90-5-1-1-3364. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  II  Office  of  the 
Environmental  Protection  Agency,  26 
Federal  Plaza.  New  York,  New  York 
10278.  Copies  of  the  Consent  Decree 
may  be  examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue  Building,  NW., 
Washington.  DC  20044  (202-347-2072).  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section  Document  Center,  601 
Pennsylvania  Avenue  Building,  NW., 
Box  1097,  Washington,  DC  20044.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  S7.75  (25  cents  per  page 
reproduction  cost)  made  payable  to 
Consent  Decree  Library. 

John  C.  Cniden, 

Environment  and  Satural Resources  Division 
Chief,  Environmental  Enforcement  Section. 

|FR  Doc.  92-7538  Filed  4-1-92:  8:45  am) 
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Pollution  Control:  Lodging  of  Consent 
Decree 

In  accordance  with  Section  122  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("DERCLA"),  42  U.S.C. 
9622.  and  the  policy  of  the  Department 
of  Justice,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  was  lodged 
in  the  United  States  District  Court  for 
the  Northern  District  of  Iowa  on  or 
about  March  19, 1992,  in  settlement  of 
the  allegations  in  the  complaint  in  the 
action  styled  United  States  v.  Solvay 
Animal  Health.  Inc.  and  the  City  of 
Charles  City.  Iowa.  This  consent  decree 
settles  the  government's  claims  brought 
pursuant  to  Sections  106  and  107  of 
CERCLA.  42  U.S.C.  9606  and  9607,  for 
costs  incurred  by  the  United  States 
because  of  actual  or  threatened  releases 
of  hazardous  substances  from  the  Shaw 
Avenue  Dump  Site  located  in  Charles 
City,  Iowa. 

Under  the  terms  of  the  proposed 
consent  decree,  the  defendants  agree  to 
pay  the  United  States  one  hundred  and 
eighteen  thousand,  three  hundred  and 
forty  two  dollars,  and  forty  cents 
($118,342.40)  for  costs  incurred  by  the 
United  States  relating  to  the  Site.  The 
defendants  also  agreed  to  design  and 
implement  a  remedial  action  at  the  site. 
The  remedial  action  involves,  in  part, 
excavating  and  disposing  of  certain 
contaminated  soils  in  an  offsite  facility, 
capping,  and  groundwater  monitoring. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  10th  and 
Pennsylvania  Ave.  NW..  Washington, 
DC  20530.  All  comments  should  refer  to 
United  States  v.  Solvay  Animal  Health, 
Inc.  and  the  City  of  Charles  City.  Iowa. 
D.J.  Ref.  90-11-2-772. 

The  proposed  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue  Building.  NW.. 
Box  1097.  Washington.  DC  20004,  202- 
347-2072.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $43.50 
(25  cents  per  page  reproduction  costs) 
payable  to  Consent  Decree  Library.  The 
proposed  Consent  Decree  may  also  be 
reviewed  at  the  Environmental 
Protection  Agency: 


FPA  Rt'i-;nn  17/ 

C.-ir.tdct:  Doug  Walthor,  Office  of 
Regional  Counsel.  U.S.  Environmental 
Protection  Agency,  Region  VII,  "26 
Minnesota  Avenue.  Kan,sa.s  Citv.  Kansas 
66101.  (918)  551-7010. 

Ro^er  B.  Clogg. 

Acting  Assistan!  AHorrey  General 
Environment  and  Xatural  Resources  Division. 

[FR  Doc,  92-7539  Filed  4-1-92;  8:45  am] 
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Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Bell  Communications  Research.  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(3)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  Bell 
Communications  Research.  Inc. 
("Bellcore")  on  March  4.  1992.  filed  a 
written  notification  on  behalf  of  Bellcore 
and  Lasertron,  Inc.  ( "l-asertron") 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  venture  and  (2)  the 
nature  and  the  objective  of  the  venture. 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pu.-suant  to 
section  6(b]  of  the  Act,  the  identities  of 
the  parties  to  the  venture,  and  its 
general  areas  of  planned  activities,  are 
given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  in 
Livingston,  New  Jersey. 

Lasertron  is  a  Massachusetts 
corporation  with  its  principal  place  of 
business  in  Burlington,  Massachusetts. 

Bellcore  and  Lasertron  entered  into  an 
agreement  effective  as  of  January  6, 1992 
to  engage  in  cooperative  research  of  the 
reliability  of  strained-layer  quantum 
well  lasers  to  better  understand  the 
applications  and  long  term  performance 
characteristics  of  these  devices  for 
exchange  and  exchange  access  services. 

Joseph  H.  Widman. 

Director  of  Operations.  Antitrust  Division. 

[FR  Doc.  92-7611  Filed  4-1-92;  8:45  amj 
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Notice  Pursuant  to  the  National 
Cooperative  Researcti  Act  of  1984; 
Computer  Aided  Manufacturing- 
International,  Inc. 

Notice  is  hereby  gnen  thdt.  on 
lanuarj'  2, 1992.  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
Act  of  1984,  15  U.SC,  4301  Pi  spq  C'thp 
Act"),  Computer  Aided  Manufacturing — 
International,  Inc.  ('CAM-I')  filed 
written  notifications  simultaneously 
with  the  Attorney  Genera!  and  the 
Federal  Trade  Commission  disclosing 
changes  in  the  membership  and  research 
and  development  project  areas  of  CAM- 
I.  The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
hmiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

The  current  industrial  member 
companies  in  the  United  States  are: 
Aluminum  Co.  of  .America  (Alcoa), 
Alcoa  Center,  Pennsylvania;  Allied- 
Signal — Kansas  City  Div..  Kansas  City, 
Missouri;  Arthur  Andersen,  Los  Angeles, 
California;  The  Boeing  Company, 
Seattle,  Washington:  Brown  ^  Sharpe, 
N.  Kingston,  Rhode  island.  Caterpillar. 
Inc.  Peona,  Illinois;  Clark  Equipment 
Co,,  South  Bend.  Indiana;  Deloiite  ^ 
Touche.  Boston.  Massachuse'ls. 
Eastman  Kodak  Company.  Rochester. 
New  York;  Electronic  Data  Systems, 
Warren,  Michigan,  Emerson  Electric.  St. 
Louis.  Missouri,  Ems!  S  Young, 
Cleveland  Ohio;  General  Dynamics— Ft 
Worth  Div  ,  Ft.  Worth,  Texas;  General 
Electric.  Schenectady,  New  Yoric: 
Goldstar,  Changwon  City,  Korea: 
Grum.man  Aerospace.  Ek'thpage.  .New 
York,  Harris  Corporation,  Melbourne. 
Florida;  Honeywell,  Inc..  Minneapolis, 
Minnesota;  Hughes  .Aircraft  Co..  El 
Segundo,  California;  IBM  Corporation. 
Boca  Raton,  Florida;  J.I,  Case  Co.. 
Ranne.  Wisconsin;  KPMG  Peal 
Marwick,  Palo  Alto.  California,  L7  V 
Aerospace  &  Defense  Co,.  Dallas,  Texas; 
Martin  Marietta  Energy  Sys..  Oak  Ridge, 
Tennessee;  McDonnei!  Douglas  Corp.. 
St.  Louis.  Missoun;  .National 
Semiconductor.  Santa  Clara.  California; 
NIES.  Canberra  City,  Australia; 
Northrop  Corp..  Hawthorne,  California; 
Price  Waterhouse,  Cleveland.  Ohio; 
Procter  &  Gamble  Co,,  Cincinnati,  Ohio; 
Rockwell  International.  El  Segundo, 
California;  Schlumberger,  Sugarland. 
Texas;  Texas  Instruments.  Piano,  Texas; 
U.S.  Air  Force;  U.S.  Navy;  and 
Westinghouse  Electric  Corporation, 
Columbia.  Maryland, 

The  current  industrial  member 
companies  in  Europe  are:  Aerospatiale. 
Paris.  France;  Alcatel  NV.  Brussels, 
Belgium:  British  Aerospace.  Hants, 
England;  Groupe  Bull,  Paris,  France; 


CTE/IT?^1,  Genoa.  Italy;  Coopers  A 
I.ybrand.  Delotfte.  London.  England; 
Eurosept,  Boulogne,  France; 
Finmeccanica.  Rome.  Italy;  IPL-TNO. 
Apeldoom.  The  Netherlands;  IVF 
Swedish  Institute.  Goteborg,  Sweden: 
Lucas  Engineering,  Solihull,  West 
Midlands,  England;  Messerschmitt- 
Bolkow-blohm,  Munich,  Germany; 
Nuove  Pignone,  Florence.  Italy;  Philips 
International,  Eindhoven,  The 
Netherlands;  Siemens  AG,  Munich. 
Germany:  Telos  Management,  Milan. 
Ital\i  and  Valmet  Corporation,  Helsinki. 
Finland. 

Current  industrial  member  companies 
in  the  Pacific  region  are:  Fujitsu.  Ltd., 
Kawasaki,  japan;  Hitachi,  Ltd., 
Yokohama,  Japan;  and  Honda 
Engineering,  Sayama  City,  Japan. 

Current  educational  members  in  the 
United  States  are:  Arizona  State 
University,  Tempe,  Arizona;  Brigham 
Young  University,  Provo,  Utah; 
California  Polytechnic,  San  Luis  Obispo, 
California;  Carnegie  Mellon  University, 
Pittsburgh,  Pennsylvania;  Illinois 
institute  of  Technology,  Chicago, 
Illinois;  Massachusetts  Institute  of 
Technology,  Cambridge,  Massachusetts; 
Merrick  School  of  Business.  Baltimore. 
Maryland;  North  Carolina  State 
University,  Raleigh,  North  Carolina; 
North  Texas  State  University,  Denton, 
Texas;  Oklahoma  State  University. 
Stillwater,  Oklahoma;  Portland  State 
L'niversity,  Portland.  Oregon;  Purdue 
University.  West  Lafayette,  Indiana; 
Rennselaer  Polytechnic  Institute,  Troy, 
New  York;  Stanford  University,  Palo 
Alto,  California;  University  of  California 
(UCLA),  Los  Angeles,  California; 
University  of  Maryland,  Baltimore, 
Maryland;  University  of  Massachusetts, 
Amherst,  Massachusetts;  University  of 
Minnesota,  Minneapolis,  Minnesota; 
University  of  Missoun — Rolla,  Rolla, 
Missouri;  University  of  New  Hampshire. 
Durham,  New  Hampshire;  University  of 
San  Francisco,  San  Francisco, 
California;  University  of  Southern 
California.  Los  Angeles.  California; 
University  of  Texas,  Arlington, 
Arlington,  Texas;  University  of  Texas, 
Austin.  Texas;  University  of  Texas,  El 
Paso,  El  Paso,  Texas;  and  University  of 
Waterloo — Ontario,  Waterloo,  Canada. 

Current  educational  members  in 
Europe  are:  Cranfield  Institute  of 
Technology,  Poole.  England;  Groupe 
H.E.C..  Jouy-en-Josas.  France;  Helsinki 
University  of  Technology.  Espoo. 
Finland;  Katholieke  Universiteit  Leuven 
(CRIF).  HeveHee.  Belgium; 
Loughborough  University  of  Technology. 
Leicestershire,  England;  Politechnico  Di 
Milano.  Milan.  Italy;  Royal  Institute  of 
Stockholm.  Stockholm,  Sweden;  Tech. 


Institute  of  Aachen.  Aachen.  Germany. 
Universiteit  Frederciana  Karlsruhe, 
Karlsruhe.  Germany;  University  of 
Trondheim — Norway.  Trondheim, 
Norway;  and  Univ.  of  Twente,  Twente, 
The  Netherlands. 

The  current  educational  member  in 
the  Pacific  region  is  Kyoto  University, 
Kyoto.  Japan. 

The  planned  activities  of  CAM-I 
remain  unchanged  except  that  the 
Product  Optimization  Program  has  been 
discontinued. 

On  December  15. 1984,  the  Joint 
Venture  filed  its  original  notification 
pursuant  of  section  6(a)  of  the  Act.  The 
Department  of  Justice  ("the 
Department")  published  a  notice  in  the 
Federal  Register  pursuant  to  section  6(b) 
of  the  Act  on  January  24, 1985.  50  PR 
3425-26.  Additional  notiHcations 
showing  changes  in  membership  were 
published  in  the  Federal  Register  on 
February  26, 1986,  51  FR  6812-13;  May  4. 
1987.  52  FR  16321-22;  February  12. 1988. 
53  FR  4232-33;  February  6, 1989.  54  FR 
5693-94;  February  12, 1990.  55  FR  4916- 
17;  and  lanuary  25. 1991.  56  FR  2949. 
Joseph  H    ^\  idmar 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc  92-7615  Filed  4-1-92;  8:45  am] 


Notice  Pursuant  to  the  National 
Cooperative  Researcti  Act  of  1984 

Notice  is  hereby  given  that,  on 
February  18, 1992,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.SC.  4301  et 
seq  ("the  Act"),  Eastman  Kodak 
Company  filed  written  notification  of  a 
cooperative  research  project 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  project,  and  (2)  the 
nature  and  objectives  of  the  project  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties  to 
the  cooperative  research  project  and  its 
general  areas  of  planned  activities  are 
given  below. 

Eastman  Kodak  Company  is  a  New 
Jersey  corporation  with  its  principal 
place  of  business  at  343  State  Street, 
Rochester.  New  York  14650.  Fuji  Photo 
Film  Co.,  Ltd,  is  a  Japanese  corporation 
with  its  principal  place  of  business  at 
26-30.  Nishiazabu  2-chome,  Minato-ku. 
Tokyo  106.  japan.  Canon  Inc,  is  a 
Japanese  corporation  with  its  principal 
place  of  business  at  30-2,  Shimomaruko 
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3-chome.  Ohta-ku,  Tokyo  146.  Japan. 
Minolta  Camera  Co..  Ltd.  is  a  Japanese 
corporation  with  its  principal  place  of 
business  at  3-13,  Azuchi-machi  2-chome, 
Chuo-ku.  Osaka  541.  Japan.  Nikon 
Corporation  is  a  Japanese  corporation 
with  its  principal  place  of  business  at 
Fuji  Building.  2-3,  Marunouchi  3-chome, 
Chiyoda-ku.  Tokyo  100.  Japan. 

The  objectives  of  the  cooperative 
research  project  are  to  investigate 
options  for  advanced  silver-halide 
photographic  systems  that  could  provide 
enhanced  benefits  and  flexibility  of  use, 
and  to  enable  the  addition  of  desirable 
features  as  project  proceeds. 
Joseph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  92-7613  Filed  4-1-92:  8:45  amj 
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Notice  Pursuant  to  the  Nationai 
Cooperative  Researcti  Act  of  1984; 
Michigan  Materials  and  Processing 
Institute 

Notice  is  hereby  given  that,  on 
February  19. 1992.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  ("the  Act"),  the  Michigan  Materials 
and  Processing  Institute  ("MMPI" ')  filed 
a  written  notification  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances. 

The  following  company  was  recently 
dccepted  as  a  Full  Member  of  MMPI: 
Himont  Advanced  Materials,  a  Division 
of  Himont  U.S.A.,  Inc.,  Lansing, 
Michigan  and  GE  Plastics.  Southfield. 
Michigan. 

The  following  companies  were 
recently  accepted  as  Associate 
Members  in  KfMPI:  Chem-Trend, 
Incorporated.  Howell,  Michigan; 
Moldfiow  Pty.  Ltd.,  Kalamazoo, 
Michigan;  Auto-Air  Composites.  Inc.. 
Lansing,  Michigan  and  Wavemat  Inc.. 
Plymouth.  Michigan. 

On  August  7,  1990.  MMPI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  6, 1990.  55  FR  36710. 
Additional  notifications  showing 
changes  in  membership  were  published 
in  the  Federal  Register  on  July  5. 1991.  56 
FR  30771  and  January  15. 1992,  57  FR 
1760. 

Membership  in  this  venture  remains 
open,  and  MMPI  intends  to  file 


additional  written  notification  disclosing 

all  changes  in  membership  of  this 

venture. 

{oseph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 

|FR  Doc.  92-  7612  Filed  4-1-92:  8;45  amJ 
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Notice  Pursuant  to  the  National 

Coope'stive  Research  Act  of  1984; 
pp.,,;.  ,:    ^  EnvironrT'er'tai  Research 

Notice  is  hereby  given  that,  on^ 
February  10. 1992.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984. 15  U.S.C.  4301,  et 
seq.  ("the  Act"),  the  participants  in  the 
Petroleum  Environmental  Research 
Forum  ("PERF")  Project  No.  91-07.  titled 
■'Development  of  Ex-situ  Soil  Washing 
Techniques  to  Remediate  Brine 
Contaminated  Soils,"  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  with  the  Federal 
Trade  Commission  disclosing  (1)  the 
identities  of  the  parties  to  the  project 
and  (2)  the  nature  and  objective  of  the 
research  program  to  be  performed  in 
accordance  with  said  project.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act.  the  identities  of  the  parties 
participating  in  PERF  Project  No.  91-07, 
together  with  the  nature  and  objectives 
of  the  research  program,  are  given 
below. 

The  current  parties  to  PERF  Project 
No.  91-07  identified  by  this  notice  are: 

Amoco  Production  Company,  Tulsa,  OK 

74102. 
Chevron  Oil  Field  Research  Company,  La 

Habra,  CA  90631. 
Mobil  Exploration  and  Producing  Services 

Inc..  Dallas,  TX  75247. 
Oryx  Energy  Company,  Dallas,  TX  75252. 
Texaco.  Inc..  Bellaire,  TX  77402. 
Union  Oil  Company  of  California,  Brea.  CA 

92821. 

Research  and  development  work 
required  in  furtherance  of  PERF  Project 
No.  91-07  is  to  be  carried  out  by 
Canonie  Environmental  Services  Corp. 
under  contract  with  the  above 
participants.  The  nature  and  objective  of 
the  research  program  performed  in 
accordance  with  the  Project  is  to 
develop  soil  washing  technology  for  the 
remediation  of  brine  and  hydrocarbon 
contaminated  soils.  Achievement  of  this 
objective  will  include  the  following 
activities:  Characterization  of  the 
physical  and  chemical  properties  of 
contaminated  soils  before  and  after  soil 
washing;  washing  contaminated  soils  in 


a  laboratory  environment  to  determine 
optimum  process  operating  parameters; 
and  utilization  of  laboratory  data 
obtained  to  develop  a  process  flow 
diagram,  with  material  balances, 
equipment  recommendations  and 
preliminary  cost  data. 

Participation  in  this  Project  will 
remain  open  to  interested  persons  and 
organizations  until  issuance  of  the  final 
Project  Report,  which  is  presently 
anticip;;ted  to  occur  approxim.ately 
twelve  (12)  months  after  the  date  of 
publication  of  this  N'otice  The 
participants  intend  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership  of  this  Project. 
Information  regarding  participation  in 
this  Project  may  be  obtained  from  Dr. 
Raymond  J.  Jan,  Mobil  Exploration  and 
Producing  Services.  Inc..  3000  Pegasus 
F^drk  Drive.  Dallas,  Texas  75247. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  9:-"610  Fled  4-1-92;  8:45  amJ 
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Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Portland  Cement  Association 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984,  15 
U.S.C.  4301  et  seq.  ("the  Act"),  the 
Portland  Cement  Association  ("PCA") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  on  January  31,  1992. 
disclosing  that  there  have  been  changes 
in  the  membership  of  PCA.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances. 

Eastern  Cement  Corporation.  West 
Palm  Beach,  Florida,  hafbecome  a 
member.  Lone  Star  .Northwest,  Seattle. 
Washington;  Roanoke  Cement 
Company,  Norfolk,  Virginia:  Instituto 
Mexicano  delCemento  y  de!  Concreto 
(UMCYC).  Mexico  City,"Mexico,  and  its 
affiliates;  Cementos  Acapulco,  S.A.; 
Cementos  Apasco.  S.A.;  Cementos  de 
Chihuahua.  S.A.;  Cementos  Mexicanos. 
S.A.;  Cementos  Moctezuma,  S.A.; 
Cementos  Tolteca,  S..^.:  and  Coopertiva 
de  Cementos  Cruz  Azui  are  no  longer 
members. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  PCA. 

On  January  7,  1985,  PCA  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  .Act  The  Department  of 
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Justice  (the  "Department")  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  6(b)  of  the  Act  on  February  5. 

1985.  50  FR  5015.  On  March  14,  1985," 
August  13,  1985,  January  3,  1986. 
February  14.  1986.  May  30, 1986.  July  10, 

1986.  December  31. 1986,  February  3, 

1987.  April  17,  1987,  June  3,  1987,  July  29, 
198",  August  6,  198".  October  9, 1987, 
February  18,  1988.  March  9.  1988,  March 
11.  1988,  July  7,  1988,  August  9.  1988, 
August  23,  1988,  January  23,  1989. 
February  24.  1989.  March  13.  1989.  May 
25. 1989,  July  20, 1989,  August  24,  1989." 
September  25.  1989.  December  14, 1989. 
January  31,  1990,  May  29.  1990.  July  15, 

1990.  December  18.  1990.  January  31, 

1991.  May  28,  1991  and  October"l5, 1991. 
PCA  filed  additional  written 
notifications.  The  Department  Published 
notices  in  the  Federal  Register  in 
response  to  these  additional 
notifications  on  April  10.  1985  (50  FR 
14175),  Septem.ber  16,  1985  (50  FR  37594). 
November  15. 1985  (50  FR  47292). 
December  24, 1985  (50  FR  52568), 
February  4, 1986  (51  FR  4440),  March  12, 

1986  (51  FR  8573),  June  27,  1986  (51  FR 
23479),  August  14,  1986  (51  FR  29173), 
February  3, 1987  (52  FR  3356).  March  4. 

1987  (52  FR  6635),  May  14, 1987  (52  FR 
18295),  July  10, 1987  (52  FR  26103). 
August  26.  1987  (52  FR  32185),  November 
17,  198"  (52  FR  43953),  March  28. 1988  (53 
FR  9999).  August  4,  1988  (53  FR  29397). 
September  15, 1988  (53  FR  35935). 
September  28, 1988  (53  FR  37883). 
February  23.  1989  (54  FR  7894],  March 
20,  1989  (54  FR  11455).  April  25,  1989  (54 
FR  17835).  June  28.  1989  (54  FR  27220). 
August  23.  1989  (54  FR  .35092). 
September  11. 1989  (54  FR  37513), 
October  20,  1989  (54  FR  43146),  February 
1.  1990  (55  FR  3497),  March  7. 1990  (55 
FR  8204),  July  3,  1990  (55  FR  27518),  July 
\9.  1990  (55  FR  29432),  January  25, 1991 
(56  FR  2950),  March  15, 1991  (56  FR 
11274)  July  1. 1991  (56  FR  29977),  and 
November  14, 1991  (56  FR  57903), 
respectively. 

[oseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 

[FR  Doc.  92-7614  Filed  4-1-92;  8:45  am) 
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Drug  Enforcement  Administration 

David  M.  Pruitt;  Revocation  of 
Registration 

On  January  3. 1992.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  David  M.  Pruitt.  d/b/a 
Pruitt's  K-9  Narcotic  Detection.  Route  2. 
Box  830,  Frontage  Road,  Cleveland. 
Tennessee  37311.  The  Order  to  Show 


Cause  proposed  to  revoke  Mr.  Pruitt's 
DE.^  Certificate  of  Registration. 
RP0145501.  and  to  deny  any  pending 
applications  for  renewal  of  such 
registration  as  a  researcher  under  21 
use.  B23(f).  The  Order  to  Show  Cause 
alleged  that  Mr.  Pruitt's  continued 
registration  would  be  inconsistent  with 
the  public  interest. 

The  Order  to  Show  Cause  was  sent  to 
Mr.  Pruitt  by  registered  mail  and  was 
delivered  to  him  on  January  17, 1992. 
More  than  thirty  days  have  passed  since 
the  Order  to  Show  Cause  was  received 
by  Mr.  Pruitt  and  the  Drug  Enforcement 
Administration  has  reviewed  no 
response  thereto.  Pursuant  to  21  CFR 
1301.54(a)  and  1301.54(d),  Mr,  Pruitt  is 
deemed  to  have  waived  his  opportunity 
for  a  hearing.  Accordingly,  the 
Administrator  now  enters  his  final  order 
in  this  matter  without  a  hearing  and 
based  on  the  investigative  file.  21  CFR 
1301.57. 

The  Administrator  finds  that  Pruitt's 
K-9  Narcotic  Detection  is  registered  as  a 
researcher  under  the  Controlled 
Substances  Act.  This  registration 
permits  Mr.  Pruitt  to  obtain  and  possess 
Schedule  I  controlled  substances  for  the 
purpose  of  training  dogs  for  drug 
detection.  Mr.  Pruitt's  original 
application  for  registration  was 
supported  by  a  protocol  and  a  Schedule 
I  license  issued  by  the  Tennessee  Board 
of  Pharmacy. 

On  February  8. 1990,  an  incident  took 
place  at  the  Cleveland.  Tennessee. 
Police  Department  during  which  Mr. 
Pruitt  was  observed  to  be  in  an 
intoxicated  condition.  He  was  unsteady 
on  his  feet,  his  eyes  were  red  and 
dilated,  and  his  speech  was  slurred.  He 
subsequently  admitted  have 
simultaneously  taken  Halcion  and  twice 
the  prescribed  dosage  of  Valium. 
Halcion  and  Valium  are  both  Schedule 
IV  controlled  substances.  Mr.  Pruitt  also 
admitted  to  having  been  a  user  of 
cocaine  and  that  he  was  in  possession 
of  a  thirty-five  millimeter  film  container 
containing  cocaine  which  had  been 
seized  during  a  raid  conducted  by  the 
Cleveland  Police  Department.  Following 
this  incident,  Mr.  Pruitt  surrendered  his 
state  license  to  a  Tennessee  Board  of 
Pharmacy  investigator. 

Mr.  Pruitt  subsequently  contested  the 
validity  of  the  surrender  of  his  state 
license  and  requested  a  hearing  before 
the  Board  of  Pharmacy.  On  September 
25, 1990.  the  matter  was  heard  by  a  state 
administrative  law  judge.  During  the 
course  of  the  hearing,  and  in  an 
interview  with  a  DEA  Diversion 
Investigator.  Mr.  Pruitt  admitted  that  he 
had  acquired  Schedule  I  controlled 
substances  other  than  pursuant  to 


official  DEA  order  forms,  that  he 
possessed  controlled  substances  in 
schedules  other  than  that  authorized  by 
his  registration,  that  he  failed  to  keep 
complete  records  of  all  controlled 
substances  he  obtained  or  disposed  of, 
and  that  he  stored  controlled  substances 
in  violation  of  both  Federal  regulations 
and  the  protocol  he  filed  with  the 
Tennessee  Board  of  Pharmacy.  By  Order 
dated  October  9, 1990,  the  Board  of 
Pharmacy  affirmeo  the  voluntary 
surrender  of  Mr.  Pruitt's  state  license. 

On  or  about  November  19, 1990,  a 
grand  jury  of  the  McCracken  County 
Circuit  Court  in  Paducah,  Kentucky, 
handed  up  an  indictment  charging  Mr. 
Pruitt  with  theft  of  cocaine  from  the 
Paducah  Police  Department,  possession 
of  cocaine,  carrying  a  concealed 
weapon,  and  driving  a  vehicle  under  the 
influence  of  alcohol  or  other  substances. 
Mr.  Pruitt  pled  guilty  and  was  convicted 
of  feloniously  possessing  a  Schedule  II 
narcotic  substance  and  carrying  a 
concealed  weapon.  The  theft  and 
impaired  driving  charges  were 
dismissed.  On  September  6, 1991.  Mr. 
Pruitt  was  sentenced  to  serve  a  one-year 
term  of  imprisonment.  The  Court 
allowed  Mr.  Pruitt  133  days  credit  for 
time  already  served  and  has  permitted 
him  to  remain  free  while  undergoing 
drug  treatment. 

On  November  18. 1990,  Mr.  Pruitt 
presented  two  prescriptions  to  be  filled 
at  an  Eckerd  Drug  pharmacy  in 
Cleveland.  Tennessee.  The  prescriptions 
were  issued  by  an  emergency  room 
physician  at  Bradley  Memorial  Hospital. 
The  pharmacist  became  suspicious 
when  he  noticed  that  one  of  the 
prescriptions,  written  for  Lortab  5  mg. 
tablets,  a  Schedule  III  controlled 
substance,  authorized  five  refills. 
Knowing  that  emergency  room 
physicians  rarely  authorized  refills  of 
their  prescriptions,  the  pharmacist 
suspected  that  the  document  had  been 
altered.  After  telephoning  the  physician 
and  determining  that  she  had  not 
authorized  any  refills,  the  pharmacist 
notified  the  local  authorities.  After 
interviewing  both  the  physician  and  the 
pharmacist,  officers  of  the  Cleveland 
Police  Department  arrested  Mr.  Pruitt  on 
November  19. 1990.  and  charged  him 
with  forging  or  altering  the  prescription. 
DEA  has  been  advised  that  this  matter 
is  still  pending. 

The  Administrator  may  revoke  a 
registration,  or  deny  an  application  for 
such  registration,  if  he  determines  that 
the  registration  would  be  inconsistent 
with  the  public  interest.  21  U.S.C. 
824(a)(4).  Pursuant  to  21  U.S.C.  823(0  the 
following  factors  are  to  be  considered  in 
determining  the  public  interest: 
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(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicants  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

It  is  well  established  that  these 
factors  are  to  be  considered  in  the 
disjunctive,  i.e.,  the  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate. 
See,  for  example.  Henry  J.  Schwarz,  Jr.. 
M.D..  Docket  No.  9*^2,  54  FR  16422 
(1989). 

In  this  proceeding,  a  number  of  the 
foregoing  factors  are  relevant.  Mr.  Pruitt 
has  surrended  his  state  license  to  the 
Tennessee  Board  of  Pharmacy.  He  is 
without  authority  to  handle  controlled 
substances  under  the  laws  of  that  state. 
DEA  has  consistently  held  that 
termination  of  a  registrant's  state 
authority  to  handle  controlled 
substances  requires  revocation  of  his 
Federal  registration.  21  U.S.C.  823(f). 
Lad<  of  state  authority  is  a  separate 
ground  for  revocation  of  a  DEA 
registration.  21  U.S.C.  824(a)(3).  See.  for 
example,  Mely  Salanga,  M.D.,  56  FR 
64808  (1991),  and  cases  cited  therein. 
Mr.  Pruitt's  experience  in  handling 
controlled  substances  has  been  poor.  He 
has  failed  to  maintain  adequate  security 
for  the  Schedule  I  controlled  substances 
he  obtained  for  his  dog  training 
business,  he  handled  controlled 
substances  for  which  he  was  not 
registered,  he  failed  to  maintain  required 
records  for  those  for  which  he  was 
registered  and  failed  to  comply  with  the 
requirements  of  the  Schedule  I  protocol 
which  supported  his  state  license  and 
Federal  registration.  All  registrants  are 
expected  to  comply  with  the 
requirements  of  the  law  and  the 
regulations.  These  requirements  are 
designed  to  prevent  diversion  of 
controlled  substances  into  illicit 
channels.  Handlers  of  Schedule  I 
substances,  which  are  subject  to  a 
greater  risk  of  diversion,  must  be  even 
more  aware  of  the  regulations  and  must 
take  extra  measures  to  insure 
accountability  and  security.  DEA  cannot 
continue  to  register  any  registrant  who 
fails  to  meet  these  responsibilities. 
Mr.  Pruitt  has  been  convicted  of 
felonious  possession  of  a  Schedule  II 
narcotic  controlled  substance. 


Conviction  of  a  felony  relating  to  a 
controlled  substance  constitutes  an 
independent  ground  for  revocation  of  a 
DEA  registration.  21  U.S.C.  824(a)(2). 

Finally,  it  is  apparent  that  Mr.  Pruitt 
has  been  an  abuser  of  controlled 
substances.  He  was  found  to  be  in  an 
intoxicated  condition  at  the  Cleveland, 
Tennessee,  police  station  and  he  was 
arrested  and  charged  with  driving  under 
the  influence  in  Paducah.  Kentucky.  He 
has  admitted  to  taking  more  than  the 
prescribed  dosage  of  Valium,  and  taking 
that  drug  in  combination  with  Halcion. 
On  two  occasions,  Mr.  Pruitt  was  found 
in  possession  of  cocaine  which  he  had 
taken  from  the  custody  of  police 
agencies  with  which  he  was  working. 
He  attempted  to  obtain  additional 
quantities  of  a  Schedule  III  narcotic  by 
altering  a  prescription  issued  to  him  by 
an  emergency  room  physician.  It  is  also 
clear  that  Mr.  Pruitt  was  operating 
motor  vehicles  and  carrying  a  firearm 
during  the  same  time  that  he  was 
abusing  drugs.  His  activities  constituted 
a  threat  to  the  safety  of  the  community 
in  which  he  lived  and  worked.  While 
lack  of  a  controlled  substance 
registration  will  not  prevent  Mr.  Pruitt 
from  abusing  drugs,  possession  of  such  a 
registration  has  enabled  him  to  obtain 
the  Schedule  I  substances  for  which  he 
was  registered  and  to  gain  access  to 
other  substances  in  the  custody  of  the 
various  police  departments  he 
encountered  in  his  dog  training  business. 

In  view  of  the  foregoing,  the 
Administrator  finds  that  there  are 
independent  grounds  for  revocation  of 
Mr.  Pruitt's  registration  and  that  there  is 
more  than  sufficient  reason  to  conclude 
that  such  registration  is  inconsistent 
with  the  public  interest.  Mr.  Pruitt  has 
not  responded  to  the  Order  to  Show 
Cause  and  has  presented  no  evidence 
which  would  support  retention  of  his 
registration.  The  subject  registration 
must,  therefore,  be  revoked. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824,  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  RP0145501, 
previously  issued  to  David  M.  Pruitt, 
doing  business  as  Pruitt's  K-9  Narcotic 
Detection,  be,  and  it  hereby  is,  revoked. 
Any  pending  applications  for  renewal  of 
such  registration  are  hereby  denied. 
This  order  is  effective  April  23, 1992. 

Dated:  March  25. 1992. 
Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement 
|FR  Doc  92-7551  Filed  4-1-92;  8:45  am] 

BILLING  COOe  441(M>>-«I 


Office  of  Justice  Programs 

National  Institute  of  Justice  Research 
and  Evaluation  Plan;  1992 

agency:  National  Institute  of  Justice, 
Office  of  lustice  Programs,  Justice. 
action:  Pubnc  announcement  of  the 
a\  aiidbUity  of  the  Naticndi  Institute  of 
Justice  Research  and  Evaluation  Plan: 
1992. 


SUMMARY:  The  National  Institute  of 

justice  (Nlj)  IS  publishing  this  notice  of 

the  availabilily  of  its  NIj  Research  and 

F.valuation  Plan:  1992. 

ADDRESSES:  National  Institute  of  Justice, 

633  Indiana  Avenue,  NW.,  Washington. 

DC  20531. 

FOB  FURTHER  INFORMAT»ON  CONTACT: 

Charles  B.  DeWitt,  Director.  National 

Institute  of  Justice.  633  Indiana  Avenue, 

NW..  Washington.  DC  20531 

For  a  copy  of  the  NIJ  Research  and 
Evaluation  Plan;  1992.  call  the  National 
Criminal  justice  Reference  Service,  1- 
800-851-3420  (in  metropolitan 
Washington.  301-251-5500). 
SUPPLEMENTARY  INFORMATION:  The 
following  supplementary  information  is 
provided; 

Authority 

This  action  is  authorized  under 
sections  201-3  of  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  1968,  as 
amended,  42  use.  3721-23. 

Background 

The  Office  of  justice  Programs  (OJP), 
U.S.  Department  of  Justice,  published  a 
notice  announcing  the  FY  1992 
Discretionary  Program  Plan  for  its 
component  bureaus  and  offices  at  50  FR 
66877,  December  26. 1991.  The  National 
Institute  of  Justice  announces  the 
availability  of  its  Research  and 
Evaluation  Plan:  1992.  The  NIj  Research 
and  Evaluation  Plan  provides  further 
details  of  the  National  Institute  of 
Justice  programs  outlined  in  the  OJP 
Plan.  Also  included  m  the  NIJ  Research 
and  Evaluation  Plan  are  application 
requirements,  application  forms,  and 
deadlines  for  receipt  of  proposals. 
Michael ).  Russell, 

Deputy  Director  National  Institute  of  Justice. 
|FR  Doc  q2-7250  Filed  4-1-92;  8:45  am| 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biotic 
Systems  and  Resources;  Meeting 

SUMMARY:  In  accordance  with  the 
Federal  Advisorv^  Committee  Act  (Pub. 
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L.  92-463.  as  ani*'nd'.>d!.  the  .Nauonal 
Science  Foundduon  announces  the 
following  meeting. 

SUPPCEMEHTARY  INFORMATION:  Th^^ 
purp>o'  oi  ;h;'  r.-r..    ' .-^ ^  :-  ■..■  ;-•.;. 'a  ,.,ad 
evaluats  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
the  proposals,  the  meeting  is  closed  to 
the  public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b)c),  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in 
Biotic  Systems  and  Resources. 

Date:  May  20  and  21, 1992. 

Times:  8:30  a.m.  to  5  p.m. 

Place:  Room  543,  National  Science 
Foundation.  1800  G  Street  NW., 
Washington,  DC  20050. 

Type  of  Meeting:  Closed. 

Agendo:  Review  and  evaluate 
Doctoral  Dissertation  Research 
proposals. 

Contact:  Dr.  Penelope  Firth,  Division 
of  Environmental  Biology.  National 
Science  Foundation,  room  215, 
Washington,  DC  20550  (202/357-3978). 

Dated:  March  30.  1992 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
!FR  D.~.c  92-7560  Filed  4-1-92;  8:45  am) 
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Advisory  Co"imittee  for  Chemistry 
and  Committee  of  Visitors,  Meeting 

In  dccordarcc  with  the  federal 
Advisory  Committee  Act,  as  amended, 
PubUc  Law  463,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Commiilee  of  Viaitors  and  Advisory 
Committee  for  Chemistry. 

Date  and  Time:  April  22. 1992.  8:30  a.m.  to 
5:30  p.m.  Closed:  April  23,  1992.  8:30  a.m.  to 
3:00  p.m.  Closed:  April  23. 1992.  3:00  p.m.  to 
5:30  p.m.  Open;  April  24. 1992,  8:30  a.m.  to 
3:00  p.m.  Open. 

Place:  Room  540,  National  Science 
Foundation.  1800  G  Street,  NW..  Washington, 
DC  20550. 

Type  of  Meeting:  Part  Open. 

Contact  Person:  Dr.  Kenneth  G.  Hancock, 
Director,  Division  of  Chemistry,  National 
Science  Foundation.  Washington,  DC  20550 
Telephone  (202)  357-7947. 

Summary  Minutes:  For  Open  Portion  of 
Meeting  may  be  obtained  from  Dr.  Kenneth 
G.  HancocJt 

Purpose  of  Committee:  Closed  Session:  To 
carry  out  Committee  of  Visitors  (COV) 
review  of  Chemistry  Programs,  including 


examination  of  decisions  on  proposals, 
reviewer  comments,  and  other  privileged 
materials.  Open  Session:  Review  current 
activitie&and  provide  long-range  planning 
advice  for  Chemistry  Division  programs, 
structure,  and  grant  mechanisms. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Commirtee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552  B.(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would 
improperly  \x  disclosed. 

Dated:  March  30, 1992. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Dor.  92-7563  Filed  4-1-92;  8:45  am) 


Special  Emphssts  Pane!  ;n  Design  and 
Manufacturing  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-^463, 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design 
and  Manufacturing  Systems. 

Date  and  Time:  April  24, 1992.  8:30  a.m.  to  4 
p.m. 

Place:  Room  536,  National  Science 
Foundation,  1800  G  Street  NW.,  Washington, 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Suren  B.  Rao.  Program 
Director,  Design  and  Manufacturing  Systems, 
National  Science  Foundation.  1800  G  Street 
NW.,  room  1128.  Washington,  DC  20550. 
Telephone  (202)  357-7676. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
subm.itted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Engjneeriag  Faculty  Inlemship  proposals 
submitted  to  the  Division  of  Design  and 
Manufacturing  Systems. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c]  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  March  30. 1992. 
M.  Rebecca  Winklet, 

Committee  Management  Officer. 

[FR  Doc  92-7586  Filed  4-1-92:  8:45  am) 

BILUNG  CODE  T55S-01-W 


Special  Emphasis  Panel  in  Electrical 
and  Commurwcations  Systems, 
Meeting 

In  accordance  with  the  Federal 
Advison.-  Committee  Act  (Pub,  L.  92-463. 


as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems. 

Date  and  Time:  April  20, 1992—6:30  a.m.  to 
5:30  p.m. 

Place:  Rooms  536  and  1133.  National 
Science  Foundation.  1800  G  SL,  NW., 
Washington,  DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Drs.  Peter  Sauer  and  R. 
Baheti,  Program  Directors,  1800  G  St.,  NW., , 
room  1151  Washington,  DC  20550  Telephone 
(202)  357-9618. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the 
Engineering  Systems  Program, 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b.(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  March  30,  1992. 
VI   K>becca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  92-7562  Filed  4-1-92;  8:45  am] 

BILUNG  COOE  7S5S-flt-l» 


Special  Ennpha,*t«i  Pa'>ei  i"  F'p^fral 
and  Comnunications  Syste't'is. 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463, 
as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems. 

Date  and  Time:  April  16, 1992;  8:30  a.m.  to  5 
p.m. 

Place:  NSF,  Rra.  500-C.  1110  Vermont 
Avenue  NW.,  Washington.  DC. 

Contact  Person:  Dr.  BriaTi ).  Clifton, 
Program  Director,  Solid  Stale  and 
Microstructures,  (202)  357-9618. 

Type  of  Meeting:  Closed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  the  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate  Combined 
Research-Curriculum  Development  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  wi.th  the  proposals. 
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These  matters  are  exempt  under  5  U.S.C. 
552b.(c|  (4)  and  (6)  of  the  Government  in  the 
Siinshnie  Act. 

Dated:  March  30.  1992.  I 

M.  Rebecca  Winkler, 

Comn^ittee  Management  Officer 

|FR  Doc  92-7559  Filed  4-1-92;  8:45  am| 

BILLING  COOf   -■>":,<•-** 


Meetings 

The  National  Science  foundation 
announces  the  following  meetings: 

Name:  Special  Emphasis  Pane!  in  the 
Division  of  Engineering  Education 
Infrastructure  Development. 


Date 

Place 

Time 

4/20/92 

Comeli  University.  Ithaca, 

NY              

9:00-5:15 

4/21/92 

Comell  Unr/ersity.  Ittraca. 

NY              

ft00-3:00 

4/23/92 

Hampton  University. 

Hampton,  VA _ 

9:00-6:00 

■i  30/92 

Southern  University. 

Baton  Rotxje  LA 

8:30-4:30 

5/1/92 

Tuskegee  Unrversity. 

Tuskaoee  AL          

9:00-4:30 

5^2/92 

Tuskegee  University. 

8:00-12:00 

5/4/92 

Stanlord  UnivefSity,  San 

Francisco.  CA 

9:00-6:00 

5/5/92 

University  ol  Calitomia- 

BerVeley,  Berkeley.  CA... 

9:00-5:00 

5/7/92 

CaWofnta  Poiytectinic 
University.  San  Luis 

OtHspo.CA 

9:00-5:00 

5.27/92 

Iowa  State  University, 

Ames,  lA 

.      8:00-9:00 

5/28/92 

Iowa  State  University. 

Ames,  lA 

!       8:30-3:00 

1 

Type  of  Sleeting:  Closed. 

Contact:  Dr.  Win  Aung.  Senior  Staff 
Associate.  Division  of  Engineering 
Infrastructure  Development,  1776  G  Annex. 
National  Science  Foundation,  Washington, 
DC  20550. 

Purpose  of  Meeting:  To  conduct  an  in- 
depth  evaluation  of  the  Synthesis  Coalition, 
per  the  Cooperative  Agreement. 

Agenda:  Review  and  evaluation  of  the 
Synthesis  Coalition's  Engineering  Education 
Coalition  award. 

Reason  for  Closing:  The  award  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
Bdlaries;  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  use.  552b(c),  Government  in  the 
Sunshine  Act. 

Dated:  March  30. 1992.  | 

M    Kenecxa  \\  ink'er 
Committee  Management  Officer. 
|FR  Doc  92-7561  Filed  4-1-92;  6:45  am] 

BIL1.IMG  COCl€  '54ir-0'^4« 


NUCLEAR  REGULATOR'* 
COMMISSION 

M-ne^B'S  EtP'O^a'iori  Co  ■  D^aft  Finding 
c*  No  S'gn.f'Cant  i-r-paci  Regarding  the 
Renewal  o*  Soyce  Matenai  License 
SUA-135C  Au»*^o!-z'nq  t»^e  Sweetwater 
Uranium  o-c;*":*   S^eptwater  County, 
WY 

March  24. 1992. 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACnON:^  Draft  finding  of  no  significant 

impact. 

1.  Proposed  Action 

The  proposed  administrative  action  is 
to  grant  a  renewal  of  Source  Material 
License  SUA-1350  for  the  Sweetwater 
Uranium  Project  in  conjunction  with  a 
transfer  of  the  license  from  Minerals 
Exploration  Company  to  Kennecott 
Uranium  Company. 

2.  Reasons  for  Draft  Finding  of  No 
Significant  Impact 

An  environmental  assessment  for  the 
renewal  was  prepared  by  the  staff  at  the 
Nuclear  Regulatory  Commission  (NRC) 
and  issued  by  the  NRC's  Uranium 
Recovery  Field  Office  (URFO).  The 
Sweetwater  Uranium  project  is  currently 
operated  by  Minerals  Exploration 
Company.  Source  Material  License 
SUA-1350  authorizes  maintaining  the 
facility  in  a  standby  status,  and  does  not 
authorize  operation  of  the  mill.  The 
environmental  assessment  performed  by 
the  NRC  staff  evaluated  potential  onsite 
and  offsite  impacts  due  to  radiological 
releases  that  may  occur  as  a  result  of 
maintaining  the  facility  in  a  standby 
status.  Documents  used  in  preparing  the 
environmental  assessment  include  the 
previous  assessment  dated  May  29, 
1985,  the  request  for  license  renewal 
dated  January  23, 1991,  the  previous 
application  for  license  renewal  dated 
March  1984,  environmental  monitoring 
data  from  1985  through  1991  and  the 
Final  Environmental  Statement  related 
to  operation  of  the  Sweetwater  Uranium 
Project  dated  December,  1978  (NUREG- 
0505).  Based  on  the  review  of  these 
documents,  the  NRC  has  determined 
that  no  significant  impacts  will  result 
from  the  proposed  action  and,  therefore, 
an  addendum  to  the  existing  Final 
Environmental  Statement  is  not 
warranted. 

The  following  statements  support  the 
draft  Finding  of  No  Significant  Impact 
and  summarize  the  evaluation  of  the 
Sweetwater  project  based  on  the 
documents  described  above. 

A.  Radiological  effluents  from  the 
facility  will  be  below  regulatory  limits. 


Environmental  monitoring  is  sufficient 
to  detect  any  radiological  releases. 

B.  No  additional  land  will  be 
disturbed  by  maintaining  the  facility  in  a 
standby  status. 

C.  The  ground  water  corrective  action 
program  will  be  rriaintained  to  remove 
hazardous  constituents  and  restore 
ground-water  quality. 

D.  Radioactive  wastes  will  be  minimal 
and  will  be  disposed  of  in  an  approved 
manner  in  accordance  with  applicable 
Federal  and  State  regulations. 

E.  The  physical  structures  will  be 
decommissioned  and  the  site  reclaimed 
in  accordance  with  applicable  Federal 
and  State  requirements  at  the  end  of  the 
operational  phase.  A  surety 
arrangement  exists  to  ensure  completion 
of  the  reclamation  activities. 

In  accordance  with  10  CFR  51.33(a]. 
the  Director,  Uranium  Recovery  Field 
Office,  made  the  determination  to  issue 
a  draft  finding  of  no  significant  impact 
and  to  accept  comments  on  the  draft 
finding  for  a  period  of  30  days  after 
issuance  in  the  Federal  Register. 

This  finding,  together  with  the 
environmental  assessment  setting  forth 
the  basis  for  the  finding,  is  available  for 
public  inspection  and  copying  at  the 
NRC's  Uranium  Rpcover>'  Field  Office, 
730  Simms  Street,  Golden.  Colorado,  and 
at  the  NRC's  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC. 

Dated  at  Denver,  Colorado  this  24th  day  of 
March.  1992. 

For  the  Nuclear  Regulatory  Commission. 
Ramon  E.  Hall. 

Director.  Uranium  Recovery  Field  Office. 
Region  IV. 

[FR  Doc.  92-7620  Filed  4-1-92;  8:45  am]  ■ 

BILLING  CODE  75W-01-M 


Regional  State  Liaison  Officers; 
Meeting 

agency:  Nuclear  Regulatory 

CoiTin'^ission. 

action:  Notice  of  regional  state  liaison 

officers'  meeting. 


On  May  4  and  5, 1992,  the  Nuclear 
Regulatory  Commission  (NRC)  will 
sponsor  a  regional  meeting  with  the 
governor-appointed  State  Liaison 
Officers  from  Connecticut,  Delaware. 
Maine,  Maryland.  Massachusetts.  New 
Hampshire.  New  jersey,  New  York, 
Pennsylvania,  Rhode  Island  and 
Vermont.  The  subjects  will  include  Low- 
Level  Waste  Title  Transfer  and  Storage, 
Planning  for  the  Federal  Field  Exercise 
{FFE-3).  A  Review  of  the  New  Fuel 
Accident,  Outreach  Initiatives  to  the 
Public,  License  Renewal,  Participatory 
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Rulemaking,  Site  Decommissioni.ag  and 
Compatibility  Issues,  among  others. 

The  meeting  will  be  conducted  at  the 
Regional  I  office.  475  Allendale  Road, 
King  of  Prussia,  Pennsylvania  19406.  The 
meeting  is  open  to  the  public  for 
observation  and  attendance  and  will 
take  place  between  9:30  a.m.  and  5  p.m. 
on  Monday,  May  4,  and  between  8:30 
a.m.  and  2  p.m.  on  Tuesday,  May  5,  1992. 

Questions  regarding  this  meeting 
should  be  referred  to  Maitri  Bannerjee 
at  (215)  337-5246. 

Dated  at  Rockville,  Maryland  this  25th  day 
of  M.irch  199^ 

For  the  Nuclear  Regulatory  Commission. 

Carlton  Kammerer, 

Director.  Office  of  State  Programs. 

[FR  Doc.  92-7621  Filed  4-l-fl2;  8:45  am) 

BtLUNG  CODE  7S90-01-M 


Receipt  of  Petition  for  Director's 
Decision  Under  10  CFR  2.206 

Notice  IS  hereby  given  that  by  Petition 
dated  July  9.  1991.  the  Confederated 
Tribes  and  Bands  of  the  Yakima  Indian 
Nation  request  that  the  Director  of  the 
Office  of  .Nuclear  Material  Safety  and 
Safeguards  exercise  his  authority  to 
require  submittal  of  a  license 
application  from  the  Department  of 
Energy  (DOE)  with  respect  to  high-level 
radioactive  wastes  on  the  Hanford  site 
in  the  Stale  of  Washington  and  to 
expedite  regulation  in  accordance  with 
provision  of  10  CFR  part  30  "or  other 
applicable  chapters  of  the  CFR."  The 
Petitioner  asserts  as  grounds  for  this 
request  its  conclusion  that  the  DOE  is 
currently  in  violation  of  10  CFR  part  30 
requirements  for  a  license  since 
"various  near  surface  geologic 
repositories,  referred  to  as  cribs,  ditches, 
trenches  and  single  shell  tanks," 
meeting  the  10  CFR  part  60  definition  of 
"geologic  repository,"  have  received  and 
currently  hold  in  "long-term  storage"'  or 
"disposal,"  "high-level  radioactive 
waste."  The  request  is  being  treated 
pursuant  to  10  CFR  2.206  of  the 
Commission's  regulations.  As  provided 
by  §  2.206,  appropriate  action  will  be 
taken  on  this  request  within  a 
reasonable  lime.  A  copy  of  the  Petition 
is  available  for  inspection  in  the 
Commission's  Public  Document  Room, 
2120  L  Street.  NW,.  Washington,  DC 
20555. 

Dated  at  Rockville,  Maryland  this  21st  day 
of  March  1992. 

For  the  Nuclear  Regulatory  Commission. 
Rotiett  M.  Bemero, 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 
(PR  Doc.  92-7622  Filed  4-1-92;  8:45  amj 

BILLING  C0D€  7590-01-M 


1  Docket  N08.  030-05980-OM,  030-05981- 
OM,  030-05982-OM,  030-O8335-OM.  030- 
08444-OM,  and  030-05980-OM-2,  030- 
05981-OM-2,  030-05982-OM-2,  030-08335- 
OM-2,  030-C8444-OM-2;  ASLBP  Nos  89- 
590-01-OM  and  90-698  -01-OM-2  1 

Safety  Light  Corporation,  et  al. 
(Byproduct  Material  Licenses); 
Reconstitution  of  Board 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721,  the  Atomic  Safety  and 
Licensing  Board  for  Safety  Light 
Corporation,  et  al.  (Byproduct  Material 
Licenses),  with  the  above-identified 
Docket  Nos.,  is  hereby  reconstituted  by 
appointing  Administrative  Judge 
Thomas  S.  Moore  as  Chairman  of  these 
Licensing  Boards  in  place  of 
.Administrative  judge  Marshall  E.  Miller 
who  is  unable  to  serve  due  to  schedule 
conflict. 

As  reconstituted,  the  Board  is 
comprised  of  the  following 
Administrative  Judges: 

Thomas  S  Moore,  Chairman 
James  H.  Carpenter.  Member 
Frederick  J.  Shon,  Member 

All  correspondence,  documents  and 
other  material  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(1980).  The  address  of  the  new 
Chairman  is:  Thomas  S.  Moore, 
Chairman,  Atomic  Safety  and  Licensing 
Board  Panel.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 

Dated  at  Bethesda,  Maryland,  this  25th  day 
of  March  1992. 

B.  Paul  Cotter,  Jr.. 

Chief  Administrative  fudge.  Atomic  Safety 

and  Licensing  Board  Panel. 

|FR  Doc.  92-7623  Filed  4-1-92;  8:45  amJ 

BILLING  COOe  7S«0-01-M 


RAILROAD  RETIREMENT  BOARD 

Determination  ot  Quarterly  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
section  3221(c)  of  the  Railroad 
Retirement  Tax  Art  (26  U.S.C.  3221(c)), 
the  Railroad  Retirement  Board  has 
determined  that  the  excise  tax  imposed 
by  such  section  3221(c)  on  every 
employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  April  1,  1992,  shall  be  at  the 
rate  of  31  cents. 

In  accordance  with  directions  in 
section  15(a)  of  the  Railroad  Retirement 
Act  of  1974,  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  April  1,  1992,  31.4 


percent  of  the  faxes  collected  under 
section  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  68.6  percent  of  the  taxes 
collected  under  such  sections  3211(b) 
and  3221(c)  plus  100  percent  of  the  taxes 
collected  under  section  3221(d)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account 

Dated:  March  24,  1992. 
Beatrice  Ezerski. 
Secretary  to  the  Board. 
(FR  Doc.  92-7540  Filed  4-1-92;  8:45  am) 

WLUNO  COOE  7W»-01-M 


DEPARTMENT  OF  STATE 

Defense  Trade  Advisory  Group; 
Establishment 

The  Depaiiment  of  State  is 
establishing  the  Defense  Trade  Advisory 
Group  to  provide  a  formal  channel  for 
regular  consultation  and  coordination 
with  U.S.  defense  exporters  on  issues 
involving  defense  trade  and  the  U.S. 
laws  and  regulations  for  munitions 
exports. 

Members  of  the  committee  will  be 
appointed  by  the  Assistant  Secretary  of 
State  for  Politico-Military  Affairs.  The 
committee  will  follow  the  procedures 
prescribed  by  the  Federal  Advisory 
Committee  Act.  Meetings  will  be  open  to 
the  public  unless  a  determination  is 
made  in  accordance  with  the  Federal 
Advisory  Committee  Act  that  a  meeting 
or  a  portion  of  the  meeting  should  be 
closed  to  the  public.  Notice  of  each 
meeting  will  be  provided  in  the  Federal 
Register  at  least  15  days  prior  to  the 
meeting  date. 

For  further  information,  contact; 
James  Andrew  Lewis,  Deputy  Director, 
Center  for  Defense  Trade  (202)  647-6968. 

Dated:  March  26. 1992. 
Richard  A.  Clarke, 

Assistant  Secretary  of  State  for  Politico- 
Military  Affairs. 
[FR  Doc.  92-7593  Filed  4-1-92;  a-45  am) 

BILLING  COOE  4710-2S-M 


I  Public  Notice  15931 

f  sr^e  Arts  Comn'iittee,  f^ee'i'"^ 

The  Fine  Arts  Committee  of  the 
Department  of  State  will  meet  on 
Saturday,  April  25, 1992  at  10  a.m.  in  the 
John  Quincy  Adams  State  Drawing 
Room.  The  meeting  will  last 


4. 
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approximately  until  11:30  a.m.  and  is 
open  to  the  public. 

The  agenda  for  the  committee  meeting 
will  include  a  summary  of  the  work  of 
the  Fine  Arts  Office  since  its  last 
meeting  in  November  1991  and  the 
announcement  of  gifts  and  loans  of 
furnishings  as  well  as  financial 
contributions  from  January  1. 1991  to 
December  31. 1991. 

Public  access  to  the  Department  of 
State  is  strictly  controlled.  Members  of 
the  public  wishing  to  take  part  in  the 
meeting  should  telephone  the  Fine  Arts 
Office  by  Wednesday,  April  22,  1992. 
telephone  (202)  647-1990  to  make 
arrangements  to  enter  the  building.  The 
public  may  take  part  in  the  discussion 
as  long  as  time  permits  and  at  the 
discretion  of  the  chairman. 

U-t'^'i-  Mdrch  5.  1992. 
Clempnt  E,  Conger,  I 

Cha:rrran.  Fine  Arts  Committee. 
!FR  D'-'r  oz-r^oe,  Filed  4-1-92;  8:45  am] 

BJLLINO  COO£  «-'J-J»-M 


rPulXic  Notice  15901 

Ad  Hoc  Task  Group  on  Wind  Profiler 
Radars  of  Study  Group  8  of  the  U  5 
Organization  for  tfie  International 
Radio  Consultative  Committee   CCtR), 
Meeting 

The  Department  of  State  announces 
that  the  U.S.  CCIR  Ad  Hoc  Task  Group 
on  Wind  Profiler  Radars  will  hold  an 
open  meeting  on  Friday,  April  10. 1992. 
commencing  at  9:30  a.m.  in  room  12246 
at  the  National  Oceanic  and 
Atmospheric  Administration  Building 
Metro  Center  2  (adjacent  to  the  Silver 
Spring  Metro  station).  1325  East-West 
Highway,  Silver  Spring.  MD. 

The  Ad  Hoc  Task  Croup  is  to  assist 
the  U.S.  in  its  preparation  for  a  proposed 
CCIR  Task  Croup  which  is  to  study 
technical  characteristics  and  suitable 
frequency  bands  for  wind  profiler  radars 
and  prepare  a  report  to  a  future  World 
Administrative  Radio  Conference 
competent  to  consider  frequency 
allocations  for  wind  profiler  radars.  The 
purpose  of  this  meeting  is  to  adopt  the 
terms  of  reference,  organization  and 
work  plan  for  the  Ad  Hoc  Task  Group. 
Authors  are  requested  to  bring  25  copies 
of  documents  to  the  meeting. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Persons  planning  to  attend 
the  meeting  must  announce  this  no  later 
than  five  days  before  the  meeting  to 
Paul  L  Rinaido.  Manager,  Technical 
Hevelopment,  American  Radio  Relay 


League.  Inc..  225  Main  Street, 
Newington.  CT  06111.  phone  (203)  666- 
1541.  fax  (203)  665-7531.  The 
announcement  must  include  name  and 
social  security  number. 

Dated:  March  18. 1992. 
Warren  G.  Richards. 

Chairman.  U.S.  CCIR  Sational  Committee. 
(FR  Doc.  92-7607  Filed  4-1-92;  8:45  am| 

BILUNQ  COOC  4710-47-M 


TENNES^EF 


,.E  ■'  AJ^HQRiTY 


AC'!:;  R::!'-'  P'agrafr.  Designated 
Rep^f  sei './inve 

AGENCY:  Tennessee  Valley  Authority. 

ac'oh:  Notice. 

SUMMARY:  TVA  is  announcing  the 
selection  of  a  "designated 
representative"  and  "alternate 
designated  representative"  to  serve  as 
the  agency's  point  of  contact  with  the 
U.S.  Environmental  Protection  Agency 
and  States  on  acid  rain  program  matters. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  L.  Golden.  Manager.  Clean  Air 
Program,  2C  Missionary  Ridge  Place, 
1101  Market  Street.  Chattanooga, 
Tennessee  37402-2801;  (615)  751-6779. 

Sij-'i>L£MFN^apv  t>«FORMAT!ON;  Under 
title  IV  ot  tne  Ulean  Air  Act 
Amendments,  section  402.  Public  Law 
101-549. 104  Stat.  2588.  affected  utility 
units  are  authorized  to  act  through  a 
"designated  representative"  (DR)  and 
"alternate  designated  representative" 
(ADR)  in  the  conduct  of  SOi  allowance 
and  acid  rain  permitting  activities.  On 
February  19,  1992.  at  a  public  meeting, 
the  TVA  Board  of  Directors  selected 
TVA"8  Senior  Vice  President.  Fossil  and 
Hydro  Power,  J.  W.  Dickey,  to  be  TVA's 
DR  for  its  affected  utility  units,  and 
TVA's  Vice  President.  Fossil  and  Hydro 
Projects.  W.  M.  Bivens.  to  be  TVA's 
ADR  who  will  act  when  the  DR  is 
unavailable.  TVA's  affected  utility^units 
are  those  at  its  Allen.  Bull  Run. 
Cumberland.  Gallatin.  John  Sevier. 
Johnsonville.  Kingston,  and  Watts  Bar 
fossil  plants  in  Tennessee;  Colbert  and 
Widows  Creek  fossil  plants  in  Alabama; 
and  Paradise  and  Shawnee  fossil  plants 
in  Kentucky. 

Dated:  March  6, 1992. 
Edward  S.  Christenbury. 
General  Counsel  and  Secretary. 
|FR  Doc.  92-6158  Filed  4-1-S2;  8:45  am] 

BIU.IMa  COOC  (130-(U-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Prepare  an  Environmental 
Impact  Statement  and  to  Conduct 
Scoping  on  Airport  Alternatives  to 
Accommodate  the  Long-Term  Air 
Transportation  Needs  ot  the 
MInneapolis-St.  Paul  Region,  MN 

agency:  Department  of  Tran.sportation, 
Federal  Aviation  Administration. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  impact  Statement  and  to 
conduct  public  scoping. 

SUMMARY:  The  Federal  Aviation 

Administration  (F.'V.^)  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  on  the  potential  effects 
of  alternatives  to  accommodate  the 
long-term  air  transportation  needs  of  the 
Minneapolis-St.  Paul  region,  including  a 
new  airport  site  and  a  comprehensive 
plan  for  additional  improvements  to  the 
existing  Minneapoii.s-St.  Paul 
International  Airport.  To  ensure  that  all 
significant  issues  related  to  the 
proposed  action  are  identified,  the  FAA 
is  soliciting  information  and  comments 
from  the  public  concerning  this  project 
and  is  advising  Federal,  State  and  local 
agencies  and  the  public  of  the  scoping 
process  and  scheduled  meetings  that 
will  be  conducted  as  a  part  of  this 
proress. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Glen  Orcutt,  Airports  Distru.i  Office. 
Federal  Aviation  Administration,  6020 
28th  Avenue  South,  room  102. 
Minneapolis.  Minnesota  55450  612-725- 
4221. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  !o  prHparp  an  FIS  on  the 
cuimind'ii-.n  nf  several  studies  which  are 
evaluating  the  potential  consequences 
and  possible  alternatives  of  an  airport 
site  selection  that  would  allow 
construction  of  a  replacement  airport  for 
the  Minneapolis-St.  Paul  region,  a 
preferred  comprehensive  plan  for  the 
expansion  at  the  existing  Minneapolis- 
St.  Paul  Airport,  other  reasonable 
alternatives  and  the  no  action 
alternative.  A  first  phase  scoping  report 
has  been  prepared  by  the  Metropolitan 
Airports  Commission  and  will  be 
circulated  to  Federal.  State  and  local 
agencies  for  their  review  and  comment. 
The  report  describes  the  planning 
process  and  environmental  studies 
culminating  in  the  EIS.  Additional 
scoping  meetings  will  be  conducted 
throughout  the  process  to  ensure  that 


Federal  Register  /  Vol.  57,  No.  64  /  Thursd<iy.  April 


HH). 


Notices 


11345 


issues  and  alternativos  are  identified 
early  and  that  mitigating  measures  are 
considered  to  minimize  adverse 
environmental  consequences. 

To  ensure  a  full  cooperative  effort,  the 
FAA,  as  lead  agency  on  this  project, 
recognizes  the  magnitude  of  this 
proposal  and  extends  an  invitation  to 
affected  Federal.  State  and  local 
agencies  to  participate  as  a  cooperating 
agency  on  this  project.  In  accepting  the 
duties  and  role  of  a  cooperating  agency, 
the  agency  shall  participate  in  the  NEPA 
process  at  the  earliest  point,  shall 
participate  in  the  scoping  process,  shall 
assist  in  preparing  those  portions  of  the 
EIS  in  v\hich  it  has  the  greatest  technical 
expertise  and  shall  make  available  staff 
support  to  enhance  interdisciplinary 
capability.  Agencies  interested  in 
participating  as  a  cooperating  agency 
are  requested  to  respond  in  kind  to  the 
F.A.A  at  the  address  listed  at  the 
beginning  of  this  notice. 

The  environmental  review  of  the 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4371,  et  seq  j.  CEQ 
regulations  (40  CFR  parts  1500-1508), 
FAA  Orders  5050  4 A  and  1050.1D  and  all 
applicable  Federal  and  State  regulations 
and  local  ordinances. 

Public  Scoping 

An  initial  scoping  meeting  will  be 
conducted  on  April  21,  1992,  at  the 
Metropolitan  Airports  Commission 
general  offices,  beginning  at  2  p.m.  for 
Federal.  State  and  local  agencies.  The 
meeting  will  be  reconducted  on  April  21, 
1992,  at  the  Ramsey  Junior  High  School 
Auditorium,  One  West  49th  Street, 
Minneapolis,  beginning  at  7  p.m..  and 
agjin  at  7  p.m,  on  April  22.  1992  at 
Rosemount  High  School  Student  Center, 
3335  142nd  Street  West,  Rosemount,  to 
allow  for  public  input.  Agencies  and  the 
public  will  be  notified  of  subsequent 
meetings  as  they  are  scheduled.  Written 
comments  will  be  accepted  until  May  4, 
1992  and  may  be  directed  to  the  FAA  at 
the  following  address. 

Address:  Federal  Aviation 
Administration.  Airports  District  Office, 
MSP-.'\DO-600,  6020  28th  Avenue  South, 
room  102.  Minneapolis,  Minnesota 
55450. 

Issued  in  Des  Plaines,  Illinois,  on  March  27, 
1992. 
Larry  H.  Ladendorf, 

Acting  Manager,  Airports  Division,  FAA, 

Great  Lakes  /legion. 

jFR  Doc.  92-7630  Filed  4-1-92;  8;45  am) 

BILLING  CODE  4910-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Hancock  &  McDonough  Counties, 
Illinois 

agency:  Federal  Highway 
Administration  (FHWA),  DOT, 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  construction  of  Illinois 
Route  336  as  ."  four-lane  highway  The 
proposed  project  will  extend  from  just 
south  of  the  City  of  Carthage  in  Hancock 
County,  Illinois,  easterly  to  a  point  near 
the  City  of  Macomb  in  McDonough 
County,  Illinois.  The  proposed  project 
would  be  designated  Federal  Aid 
Primary  Route  315  (FAP  315). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jdnius  C.  Puriiow,  Project  Development 
Engineer,  Federal  Highway  Administration, 
Illinois  Division,  3250  Executive  Park  Drive, 
Springfield,  Illinois  62703.  Phone  (217)  492- 
4622 

Mr,  Dale  E.  Risinger,  District  Engineer,  Illinois 
Department  of  Transportation.  6035  North 
Knoxville  Avenue,  Peoria,  Illinois  61614, 
Phone  (309)  691-2110. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  attion  i.s  iht-  Loii^t.^-uction  of  a 
four-lane,  partial  access-controlled, 
divided  highway  in  Hancock  and 
McDonough  Counties,  Illinois,  which 
will  be  approximately  35  miles  in  length. 
The  project  will  begin  just  south  of 
Carthage  and  extend  north  to  US  136 
and  then  east  through  a  corridor  in  the 
vicinity  of  US  136  to  Macomb.  The 
proposed  improvement  may  bypass 
several  small  communities. 

The  proposed  action  will  enhance 
economic  development  in  west-central 
Illinois  by  improving  traffic  access  to  the 
project  area,  improve  traffic  circulation, 
provide  safer  and  more  efficient  access 
to  the  urban  area,  provide  a  divided 
highway  design  for  high  operating 
speeds  and  provide  continuity  from 
Quincy  to  Macomb.  Primary 
environmental  resources  which  may  be 
impacted  are  local  property  tax  income, 
agricultural  land,  and  wetlands. 

It  is  anticipated  that  the  proposed 
project  will  be  constructed  as  a  partial 
access  controlled  facility.  Interchanges 
or  intersections  will  be  provided  at  all 
major  high-volume  roadways.  Several 
alignment  alternatives  will  be  evaluated 
for  the  proposed  project  including  the 
no-action  alternative. 

A  scoping  process  will  be  undertaken 
as  part  of  this  proposed  project.  The 
process  will  include  meetings,  informal 
coordination,  review  sessions  as 
appropriate,  and  discussions  at  regularly 


scheduled  Illinois  Department  of 
transportation  coordination  meetings. 
Further  details  and  a  scoping 
information  packet  may  be  obtained 
from  one  of  the  contact  persons  listed 
above. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  or  IDOT  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
program  Number  20.205.  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  March  23, 1992. 
|amM  C.  Partlow, 

Project  Development  Engineer,  Federal 
Highway  Administration,  Illinois  Division, 
Springfield,  Illinois. 
[FR  Doc,  92-7600  Filed  4-1-92:  8:45  am] 

BILUNO  CODC  491&-22-W 


Ma''itime  Admmislration 

Docket  S''-890 

Lykes  Bros  Steamship  Cc 
Application 


Incj 


Notice  c*  application  unoer  section  6C'::;c) 
01  the  M^erchant  Marine  Act    '936  as 
arr'ienijed,  'or  subsidized  service  on  T'aoe 
Route  1  under  Contract  MA   MSB' 451. 

Notice  is  hereby  given  that  Lykes 
Bros.  Steamship.,  Inc.  (Lykes),  by  letter 
application  of  March  17, 1992. 
supplemented  on  March  20, 1992,  has 
requested  amendment  of  its  subsidized 
service  description  as  set  forth  in  Lykes' 
Operating-Differential  Subsidy 
Agreement,  Contract  MA/MSB-451. 

Under  its  ODSA,  Contract  MA/MSB- 
451,  Lykes  is  authorized  on  its  Line  B 
(TR  21)  service  to  perform  up  to  40 
annual  subsidized  sailings  between  the 
U.S.  Gulf  and  ports  in  the  United 
Kingdom  and  Northern  Europe.  Lykes 
notes  that  Contract  MA/MSB-451 
recognizes  that  Lykes  may  reacquire 
from  First  American  Bulk  Carrier 
Corporation  20  sailings  on  Line  B  (TR 
21)  and  provides  for  the  rvision  of  the 
relevant  appendix  to  the  contract  to 
reflect  60  sailings  in  the  event  such  a 
repurchase  occurs.  In  the  event  TR  1  is 
incorporated  into  Contract  MA/MSB- 
451,  these  20  sailings  would  be  added  to 
the  98  sailings  requested  by  this 
application.  On  its  TR  13  service,  Lykes 
is  authorized  to  perform  up  to  48  annual 
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subsidized  sailings  between  the  U.S. 
Gulf  and  South  Atlantic  and  ports  in  the 
Mediterranean.  On  TA  4.  Lykes  is 
authorized  to  perform  ser\ice  between 
the  U.S.  Great  Lakes  and  the 
Mediterranean,  India.  Persian  Gulf  and 
Red  Sea  on  up  to  ten  annual  subsidized 
sailings. 

The  service  descriptions  for  all  three 
required  se'-vires  contain  additional 
service  rights,  including  privilege  and 
permissive  rights,  such  as.  in  particular, 
the  privilege  authority  to  serve  TR  10  in 
conjunction  with  sailings  on.  among 
others,  TR  13  and  TA  4.  Accordingly. 
Lykes'  intent  is  that  the  present 
application  should  be  understood  to 
request  authority  to  perform  up  to  98 
subsidized  sailings  on  TR  1.  retaining 
Lykes'  TR  21. 13.  and  TA  4  authority  and 
the  TR  10  privilege  authority,  to  the 
extent  each  of  these  is  not  otherwise 
subsumed  by  the  more  general  authority 
to  perform  service  on  TR  1  requested  by 
the  application. 

Lykes  has  proposed  a  revised  service 
description  including  the  various 
permissive  and  privilege  authorities 
which  were  tied  to  the  separate  TR  13, 
21  and  TA  4  service  descriptions.  It  does 
not,  however,  address  tha  other 
ancillary  changes  that  will  need  to  be 
made  in  appendix  A  to  Contract  MA/ 
MSB-451,  such  as  the  Line  C  and  D  dual 
service  authority;  the  privilege  to  serve 
TR  10  off  of  the  other  trade  routes 
served  by  Lykes,  such  as  TR  15-B  and 
TR  22;  or  the  privilege  on  TR  18  as  it 
relates  to  TR  13,  which  latter  authority 
will  be  subsumed  by  TR  1. 

Lykes  believes  that  the  geographic 
descriptions  follow  as  closely  as 
possible  the  descriptions  contained  in 
Docket  R-111  or  in  Lykes'  appendix  A  to 
Contract  MA/MSB-451.  Consequently, 
there  are  references  to  West  and  East 
Germany  and  the  U.S.S.R..  none  of 
which  exist  politically  as  such  any 
longer.  Also,  the  official  TR  1 
description  of  Morocco  was  more 
restrictive  than  Lykes'  present  authority 
and  was.  therefore,  expanded  to  include 
the  Atlantic  ports  of  that  country. 

As  stated  in  the  application.  Lykes, 
initial  intent  is  to  continue  operating  its 
Line  B  service  and  its  services  on  TR  13 
and  TR  10,  as  it  is  presently. 
Accordingly,  Lykes  will  continue  to 
serve  the  trade  between  the  U.S.  Gulf 
and  North  Atlantic  and  the  United 
K  ngdom  and  Northern  Europe  on  its 
Line  B  service.  Lykes  would  also 
continue  to  serve  the  Mediterranean  in 
its  subsidized  services  to  and  from  the 
U.S.  Atlantic  and  Gulf  Coasts.  These 
Mediterranean  services  are  designated 
liy  Lykes  as  Line  M  for  the  container 
service  and  Line  C  for  the  conventional 
r  r  breakbulk  service.  It  is  not  expected 


that  itineraries  and  frequencies  of  these 
services  would  change  immediately. 

However,  as  contemplated  by  the 
Maritime  Subsidy  Board  and  the 
Maritime  Administration  when  the 
redesignated  trade  routes  were  adopted. 
Lykes  foresees  substantial  opportunity 
within  its  basic  service  as  presently 
offered  to  utilize  the  broadened  trade 
route  authority  of  TR  1.  This  broader 
authority  would  enable  increased 
flexibility  and  efficiency  in  Lykes"  vessel 
deployment  which,  in  turn,  would 
facilitate  Lykes'  efforts  to  meet,  on  a 
much  more  timely  basis,  the  changing 
trade  patterns  arising  from  the  needs 
and  demands  of  the  shippers  and 
consignees  in  the  trade.  Indeed.  Lykes 
maintains,  the  realization  of  such 
transportation  efficiencies  was  one  of 
the  principal  purposes  for  the 
redesignation  of  the  trade  routes  in 
Docket  R-111. 

Lykes"  statistics  demonstate  that  there 
is  no  question  that  U.S.  flag 
participation  on  TR  1  is  inadequate.  In 
Lykes"  view,  the  increased  flexibility 
provided  by  the  TR  1  authority  will 
enable  Lykes  to  meet  this  inadequacy 
more  effectively  and  efficiently.  Lykes 
notes  it  is  not,  by  this  application, 
requesting  an  increase  in  the  number  of 
subsidized  vessels  beyond  that  already 
authorized  in  Contract  MA/MSB-^51, 
nor  an  increase  in  the  level  of  subsidy 
presently  authorized  in  that  contract. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
application  and  desiring  to  submit 
comments  concerning  the  application  on 
issues  pertinent  to  section  605(c)  of  the 
Merchant  Marine  Act,  1936,  as  amended, 
must  file  written  comments  in  triplicate 
with  the  Secretary.  Maritime 
Administration,  room  7300,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington  DC  20590.  Comments  must 
be  received  no  later  than  5  p.m.  on  April 
22,  1992.  The  Maritime  Subsidy  Board 
will  consider  any  comments  submitted 
and  take  such  action  with  respect 
thereto  as  may  be  deemed  appropriate. 

(Ca'alug  of  Federal  Domestic  Assistance 
Program  No.  20.804  Operating-Differential 
Subsidies) 

Dated:  March  27,  1992. 
By  Order  of  the  Maritime  Subsidy  Board. 
Joel  C.  Richard. 

Assistant  Secretary. 

|FR  Doc.  92-7501  Filed  4-1-92;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Rev'ew 

Dated:  March  27. 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s) 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury-  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  3171  "Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washinaton,  DC  20220. 


Bureau  of  Aiiohoi 
Firearms 


Tobacc<3  and 


OMB  Number:  1512-0242. 

Form  Number:  ATF  F  5400.6. 

Type  of  Review:  Revision. 

Title:  User-Limited  Permit  (Explosives). 

Description:  This  user-limited  permit  is 
useful  to  the  person  making  a  one- 
time purchase  from  out-of-State.  It  is 
to  be  used  one  time  only  and  is 
nonrenewable.  The  explosives 
distributor  makes  entries  on  the  form 
and  returns  the  form  to  the  permittee 
to  prevent  reuse  of  the  S2  permit. 

Respondents:  Individuals  or  households. 
Small  businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.198. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  minute. 

Frequency  of  Response:  Other  (one  time 
only). 

Estimated  Total  Reporting  Burden:  24 
hours. 

OMB  Number:  1512-0482. 

Form  Number:  ATF  REC  5100/1. 

Type  of  Review:  Revision. 

Title:  Labeling  and  Advertising 
Requirements  Under  the  F'ederal 
Alcohol  Administration  Act 
(Supplemental  Request). 

Description:  Under  the  Federal  Alcohol 
Administration  Act.  bottlers  and 
importers  of  alcohol  beverages  are 
required  to  display  certain 
information  for  consumers  on  labels 
including,  in  the  case  of  bulk  process 
champagne,  the  words  "bulk  process." 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
6,060. 
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Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200,  650 
Massachusetts  Avenue  NW., 
Washington.  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lois  K.  liciland. 

Departmental  Reports.  Management  Officer. 

[PR  Doc.  92-7572  Filed  4-1-92:  a-45  am) 

BILLING  CODE  aiO-31-M 


Public  tci^armat'on  Cohc   ticn 
Requirements  SubmJtXtd  *o  OMB  for 
Review 

Date:  March  27,  1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submissionfs)  may  be  obtained  b > 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0081. 

Form  Number:  CF  213. 

Type  of  Review:  Extension. 

Title:  Importer's  Premises  Visit 
Significant  Importation  Report. 

Description:  The  CF  213  constitutes  a 
summary  report  of  an  interview 
conducted  at  the  importer's  premises 
by  a  Customs  officer.  The  CF  213 
provides  for  uniformity  for  the  various 
importers.  Customs  conducts  the 
interview  based  on  its  responsibilities 
involving  appraisement,  classification 
and  admissibility  with  regard  to 
imported  merchandise. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Responses:  7,385. 

Estimated  Burden  Hours  Per  Response: 
2  hours,  24  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
17,724  hours. 

Clearance  Officer:  Ralph  Meyer  (202) 
566-9182.  U.S.  Customs  Service. 


Paperwork  Management  Branch,  room 
6316,  1301  Constitution  Avenue.  NW., 
Vyashington,  DC  20229, 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  HoUaad, 

Departmental  Reports.  Management  Officer. 

|FR  Doc.  92-7574  Filed  4-1-92;  8:45  am) 

BILLING  CODE  4»2(M)2-M 


Pequi'-er.K'rvi'?,  Siubnutifc:  lO  O^'r"  *of 
Review 

Dated;  March  27, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Hsted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury'  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

[ntpnisi  Kever.'jf:  St'.-<i'ico 

OMB  Number:  1545-1222. 

Form  Number:  IRS  Forrn.s  8628, 8635,  and 

9161. 
Type  of  Review:  Revision. 
Title: 

1.  Request  for  Federal  Income  Tax 
Forms  "Plan  Only"  Accounts  (8628). 

2.  Request  for  Federal  Income  Tax 
Forms  for  Libraries  (8635). 

3.  Request  for  Federal  Income  Tax 
Forms  for  Bank,  Post  Office  and 
Library  (BPOL)  Accounts  (9161). 

Description:  These  forms  allow  banks, 
post  offices  and  libraries  to  distribute 
tax  forms  and  publications  to 
taxpayers  at  convenient  locations  as  a 
service  for  the  Internal  Revenue 
Service. 

Respondents:  Individuals  or  households. 
State  or  local  governments.  Farms. 
Businesses  or  other  for-profit,  Federal 
agencies  or  employees,  Non-profit 
institutions.  Small  businesses  or 
organizations. 

Estimated  Number  of  Responses:  62J11. 

Estimated  Burden  Hours  Per 
Respondent: 


Faim 


6628 
8635 
9161 


RcsponM  ftfi># 


6  minirtes 
10  minutes. 
10  minutes. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  6,507 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue 
NW..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-8880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  92-7575  Filed  4-1-92;  8:45  am) 

BILUNG  COOE  M30-01-M 


P ',.,  b  \  ••  c  *  ""I '  o  f  n  a  ?  i  :;> ' '  C  o  1 1*'  '•"  1 1  <  ■)  r 
Meqjir*;;T>en'5,  Si,J^''■■^ltted  10  OMB  for 
Revew 

Dated:  MuTch  27. 1982. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementis)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Financial  Mn:  H?rr-'pnt  Service 

OMB  Number:  1510-0058. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Endorsement  and  Payment  of 
Checks  on  the  United  States  Treasury 
and  Claims  on  Account  of  Treasury 
Checks. 

Description  :  A  person  making  a  claim 
on  a  Treasury  check  provides 
information  concerning  the  check  to 
the  agency  that  authorized  the 
issuance  of  the  check.  The  information 
is  used  to  determine  if  the  claimant  is 
entitled  to  the  amount  of  the  check. 
Likely  claimants  are  individual 
recipients  of  checks. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per  Response: 
1  hour. 
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Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Jacqueline  R.  Perry 
(301)  436-6453,  Financial  Management 
Service,  3361-L  75th  Avenue, 
Landover,  MD  20785. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland,  ' 

Departmental  Reports  Management  Officer. 

(FR  Doc.  92-7576  Filed  4-1-92:  8:45  am] 

BHJJNG  COD€  4410-JS-M 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  March  30, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OSra  for  review  and  clearance  under 
tne  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
ciUing  the  Treasury  Bureau  Clearance 
OiTicer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washir.gton.  DC  20220. 

Bu.-edLi  of  the  Public  Debt 

OMB  Number:  1535-0096. 

Form  Number:  PD  F  1993. 

Type  of  Review:  Extension. 

Title:  Reinvestment  Application. 

Description:  This  form  is  used  to  request 
that  proceeds  of  matured  Series  H 
savings  bonds  be  reinvested  in  Series 
HH  savings  bonds. 

Respondents:  Individual  or  households. 

Estimated  Number  of  Respondents: 
270.000. 

Estimated  Burden  Hours  Per  Response: 
15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
67,500  hours. 

Clearance  Officer:  Rita  DeNagy,  (202) 
874-1148,  Bureau  of  the  Public  Debt, 
Room  137,  BEP  Annex,  300  13th  Street 
S'vV  ,  Washington,  DC  20239-0001. 

C'\W  Reviewer:  Milo  Sunderhauf.  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 


Office  Building,  Washington,  DC 
20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer 
[FR  Doc.  92-7577  Filed  4-1-92:  8:45  am) 
BILLING  CODE  MIO-M-M 


pL-biic  irformation  Collection 
ReqiJi'"en-ients  Submitted  ♦o  OMB  for 
Pevie*v 

Dated:  March  27, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  9&-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW., 
Washington.  DC  20220. 

Special  Request 

The  Financial  Crimes  Enforcement 
Network  (FinCEN)  is  requesting 
approval  from  the  Office  of  Management 
and  Budget  of  these  information 
collections  by  April  17. 1992  to  allow 
this  program  to  meet  its  anticipated  start 
date. 

Departmental  Offices  Financial  Crimes 
Enforcement  Network 

OMB  Number:  New. 

Form  Number:  TD  F  90-22.44. 

Type  of  Review:  New  collection. 

Title:  Request  for  Query/ Analysis. 

Description:  This  form  allows  the 
efficient  intake  of  requests  for 
investigative  support  sent  to  the 
Financial  Crimes  Enforcement 
Network  (FinCEN)  by  Federal,  state 
and  local  law  enforcement.  The 
information  will  provide  the 
information  necessary  to  determine 
the  lawful  parameters  of  data  base 
searches  in  response  to  the  requests. 

Respondents:  State  or  local 
governments.  Federal  agencies  or 
employees. 

Estimated  Number  of  Respondents: 
4.300. 

Estimated  Burden  Hours  Per  Response: 
30  minutes. 

Frequency  of  Response:  Other  (once  per 
request). 

Estimated  Total  Reporting  Burden:  2,150 
hours. 

OMB  Number  New. 

Form  Number:  TD  F  90-22.45. 


Type  of  Review:  New  collection. 

Title:  FinCEN  Access  Identification 
Form. 

Description:  This  collection  will  be  used 
to  ensure  that  confidential  law 
enforcement  information  is  provided 
only  to  authorized  officials  of  state 
and  local  law  enforcement  agencies. 
The  collected  information  will  allow 
identities  to  be  efficiently  verified. 

Respondents:  State  or  local 
governments. 

Estimated  Number  of  Respondents:  100. 

Estimated  Burden  Hours  Per  Response: 
10  minutes. 

Frequency  of  Response:  Other  (one- 
time only). 

Estimated  Total  Reporting  Burden:  17 
hours. 

Clearance  Officer:  Lois  K.  Holland,  (202) 
566-6579,  Departmental  Offices,  room 
3191,  Treasury  Annex,  1500 
Pennsylvania  .Avenue  NW., 
Washington,  DC  20220. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Fiolland. 

Departmental  Reports  Management  Officer. 

[FR  Doc.  92-7-73  Filed  4-1-92:  8:45  am] 

BILLIMG  COOE  4B'0-25-M 


Customs  Service 
(T.D.  92-33] 

Revocation  of  Customs  Broker 
Licenses 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 

summary:  Notice  is  hereby  given  that  on 
March  24. 1992.  the  Secretary  of  the 
Treasurj',  pursuant  to  section  641,  Tariff 
Act  of  1930,  as  amended.  (19  U.S.C. 
1641),  and  §  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR 
111.74),  ordered  to  the  revocation  of  the 
following  broker  licenses  due  to  the 
failure  of  the  broker  to  file  the  triennial 
report  as  required  by  19  CFR  111.30(d). 
Hence,  the  subject  licenses  are  revoked. 
These  licenses  were  issued  in  the  Los 
Angeles  district. 

Dated:  March  27. 1992. 
C.L  Brainard. 

Director.  Office  of  Trade  Operations. 

Broker  Name  and  License  No. 

Norvin  E.  Alcorn — 7154 
Martin  Altman— 3940 
Harlan  Anderson — 9445 
Roger  C.  Anderson — 4015 
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Joanne  Antali— <i982 
Ronald  Arrin— :'632 
Mark  Bacic — 4466 
Deborah  Batist— €144 
Charles  Barnett— 3939 
George  A.  Batpman— 2^4" 
Kay  Bennett— 4900 
Thomas  Allen  Biggs — 5467 
Dale  L  Borhaug— 7187 
Neil  Brooksby— 10626 
Donald  Michael  Buynak— 7682 
Barbara  Ellen  Carroll— 9189 
loseph  G.  Cauchon — 2453 
Charles  Crow— 6004 
Paul  Cinecone — 5984 
Joseph  B.  Cheap— 21^2 
Leland  J.  Coontz,  III— 9435 
Eileen  S.  Cross — 6931 
Keith  L  Curtis,  Sr.— 5157 
David  Dalldorf— 5117 
Rebecca  L  Dearing- 11330 
Susanna  Des  Manas — 6930 
Hector  M.  Diaz— 2533 
Gerald  E.  Dickey— 9579 
James  Joseph  Dobson — 3855 
Tom  J.  Dorlis— 9701 
Donald  Doss— 4569 
Alberta  N.  Duncan— 2056 
Lmda  Lee  Fetscher — 5664 
Howard  Daniel  Fisher— 3297 
Scott  Kendall  Flora— 9086 
Ola  L  Foley— 5398 
Bernard  L.  Friedman — 5114 
David  M.  Gaylor— 7152 
Russell  C,  Greene— 6076 
Joanne  Graham — 11377 
Susan  K,  Grimm — 7215 
Nancy  Lillian  Gulish — 4790 
Peter  Michael  Guyer— 11221 
Joanne  Hanson — 9457 
Deborah  S.  Hoyt  Hams— 9335 
Nellie  S,  Harrison — 5167 
Dale  Jay  Hollingshead— 9540 
Knsteen  Anne  Hulburt — 8034 
James  B.  Humphrey — 5800 
Leslie  Hyland— 9139 
Deborah  Ann  Karen — 6467 
Kevin  Edward  Kearney — 7018 
Bradley  A.  Kint^218 
Robert  M.  Kosslyn — 5529 
Lionel  Nello  Levy— 9789 
Howard  Liu— 9429 
Charles  A.  Loomis — 4232 
Paul  G.  Lopez— 7776 
Frederick  William  Luessen — 9484 
Brandon  R.  MacDuff— 9089 
Johnathan  D.  McClean— 9430 
Michael  Patrick  McMullen — 9132 
Francis  M.  Mecham — 3977 
David  J.  Miller— 6457 
Gene  O.  Miller— 2254 
Samuel  R.  Montague — 5263 
Carmen  Mornburgh — 10629 
David  A.  Mulherin — 4278 
Michael  A.  Nack— 11517 
Raeleen  Newman — 7186 
Donna  Joanne  Nuss — 7744 
Robert  Eugene  Pambert— 10666 
Akin  F.  Papke,  Jr.— 5989 


Ha!  F^pp— 10598 

Debra  M   Perku-,8— 1 12t>4 

James  Robert  Phillips — 5757 

Mary  K.  Pindur — 4934 

Samuel  Plon— 3288 

Bonnie  Prange — 10973 

Deborah  Amthor  Rankin — 7075 

Michael  Walter  Reasoner — 5752 

Deborah  Riding— 11324 

Joan  M.  Robb— 4844 

Louis  F.  Romanello — 4094 

Frank  Saccocio — 11140 

Shozo  Saito— 3616 

George  B.  Salas^4442 

Richard  E.  Santiestevan — 3882 

EarlR.  Sauls— 2615 

Michael  B.  Schubert — 5951 

Richard  Ernest  Seggesser — 4626 

Harold  A.  Shubin— 5293 

Louis  Silverman — 6296 

Herman  Simmons — 6318 

Ellen  Baker  Snell— 6164 

Stephen  M.  Stambuk— 2250 

Louis  R.  Tcrrile— 4031 

James  Steiner — 4534 

George  S.  Strong,  Jr. — 9417 

Peter  Dal  Suh— 9821 

Allen  Sundell— 2834 

Emily  Szu  Tu— 11090 

Joanna  Marie  Tabatabai — 9444 

Donald  G.  Stava— 5033 

Carmen  E.  Thomburgh — 10627 

Dolores  Bribiesca  Villegas — 7096 

Eric  C.  Von  Coelln— 11950 

Patricia  A.  Wade— 05445 

Leonard  A.  Webster — 2256 

Stanley  Edward  Wells— 5528 

Katherme  White— 2454 

Wendy  Cordeiro  White — 9589 

David  M.  Wick-^843 

Acclerafed  Customs  Brokers,  Inc. — 7304 

All  Transport.  Inc — 6988 

Berry  &  McCarthy  Shipping  Company. 

Inc.— 7406 
Bostrum  Warren,  Inc. — 5888 
Burlington— 11088 

Comport  Air  International,  Inc. — 6122 
Consolidated  Freightways  Export/ 

Import  Inc. — 7651 
D&D  Freight  Service,  Inc.— 9845 
Bruce  Duncan,  Co.. — 7593 
HW  Dorf  Company  Inc.  of  Cal.— 1860 
M.B.  Ingham  &  Son.  Inc.— 6310 
KTS  Customs  Brokers— 10666 
L.A.  Global  Services,  Inc.— 7762 
Laufer  Shipping  (Cal).  Company,  Inc. — 

9550 
Levy  &  Associates — 10632 
Matsukawa  and  Associates — 4522 
Movers  Port  Service,  Inc. — 9095 
SEI  Group  of  Companies,  Inc. — 7365 
Earl  R.  Sauls  Associates — 5251 
Shipco,  Inc. — 4861 

Superior  Customs  Brokers,  Inc. — 5450 
Surface  Freight  Corporation — 2016 
Union  Air  Transport  GMBM,  Inc.— 7179 
F.B.  Vandergrift  Company,  Inc. — 6919 
WITS.  Inc.^i735 


Steve  Zamarripa,  Inc. — 10967 

|FR  Doc.  92-7507  Filed  4-1-92;  8:45  amj 


BILLWG  CODC  4««W>7-II 


DEPARTMENT  Of 
AFFAIRS 


VETERANS 


Career  Deveiopmenf  Cc^^rrTt'.pp 
Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6, 1972,  that  the 
Department  of  Veterans  Affairs'  Career 
Development  Committee  has  been 
renewed  for  a  2-year  period  beginning 
March  23, 1992.  through  March  23, 1994. 

Dated:  March  26, 1992. 

By  direction  of  the  Secretary. 
Diane  H.  Landis, 
Committee  Management  Officer. 
[FR  Doc  92-7587  Filed  4-1-92:  8:45  amJ 

BILUNO  CODE  U?!)-^-*! 


Privacy  Act  of  19'7  4:  Report  oi 
Amended  Matching  Prograr^i 

AQENCV:  Department  oi  veterans 

Affairs. 

action:  Notice. 

Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA) 
intends  to  conduct  a  recurring  computer 
matching  program  matching  Office  of 
Personnel  Management  Civil  Service 
Retirement  Act  and  Federal  Employees' 
Retirement  System  Act  benefit 
recipients  with  VA  pension  and  parents' 
dependency  and  indemnity 
compensation  records. 

The  goal  of  this  match  is  to  identify 
VA  benefit  recipients  who  are  also 
receiving  civil  service  annuities  and 
survivor  payments  reportable  to  VA  as 
countable  income. 

The  Department  of  Veterans  Affairs 
(VA)  plans  to  match  records  of  veterans 
and  surviving  spouses  and  children  who 
receive  pension  and  parents  who 
receive  dependency  and  indemnity 
compensation  (DIG)  from  VA  with 
records  of  civil  service  benefit  recipients 
maintained  by  the  Office  of  Personnel 
Management  (0PM).  The  match  with 
OPM  will  provide  VA  with  data  from 
the  OPM  Central-1  Civil  Service 
Retirement  and  Insurance  Records.  VA 
will  use  the  data  to  update  the  master 
records  of  VA  beneficiaries  receiving 
income  dependent  benefits  and  to  adjust 
VA  benefit  payments  as  prescribed  by 
law.  Currently,  information  about  a  VA 
beneficiary's  receipt  of  civil  service 
benefits  is  obtained  from  reporting  by 
the  beneficiary.  The  proposed  matching 
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programs  will  enable  VA  to  ensure 
accurate  reporting  of  0PM  benefits. 

Records  to  be  Matched;  0PM  as 
"source  agency"  will  provide  civil 
service  benefit  payment  information 
from  the  systems  of  records  designated 
as  OPM  Central-1,  Civil  Service 
Retirement  and  Insurance  Records,  55 
FR  3816.  February  5, 1990.  matched 
against  the  VA  system  of  records, 
Compensation,  Pension.  Education  and 
Rehabilitation  Records— VA  (58  VA  21/ 
22]  contained  in  the  Privacy  Act 
Issuances,  1989  compilation.  Volume  II. 
:    ;--  '-•:  -^922  and  as  amended  at 
Ff'deral  Reqistpf  'fi  FR  15667.  In 
.    :  -:.  :.-,  -  .s  •     :-.tle5U.S.C. 
subsection  552a(o)(2)  and  (r),  copies  of 
the  agreement  are  being  sent  to  both 
Houses  of  Congress  and  to  the  Office  of 
Mdnagement  and  Budget. 


This  notice  is  provided  in  accordance 
with  the  provisions  of  the  Privacy  Act  of 
1974  as  amended  by  Public  Law  100-503. 

The  match  is  estimated  to  start  April 
1.  1992.  but  will  start  no  sooner  than  30 
days  after  publication  of  this  Notice  in 
the  Federal  Register,  or  30  days  after 
copies  of  this  notice  and  the  agreement 
of  the  parties  is  submitted  to  Congress 
and  the  Office  of  Management  and 
Budget,  whichever  is  later,  and  end  not 
more  than  18  months  after  the 
agreement  is  properly  implemented  by 
the  parties.  The  involved  agencies"  Data 
Integrity  Boards  (DIB)  may  extend  this 
match  for  12  months  provided  the 
agencies  certify  to  their  DIBs,  within 
three  months  of  the  ending  date  of  the 
originial  match,  that  the  matching 
program  will  be  conducted  without 
change  and  that  the  matching  program 
has  been  conducted  in  compliance  with 
the  original  matching  program. 


ADDRESSES:  Ip'tTcsteJ  ;nti;\  k1  j,-.i>  may 
comment  on  the  proposed  m.iu.ni's  by 
writing  to  the  Director,  Compensation 
and  Pension  Service  (21),  DepHrtment  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Wa.shington,  DC  2O420. 

FOR  FURTHER  INFORMATION  CONTACT: 

SUPPLEMENTARV  INFORMATION:  This 
information  is  rti:;uired  by  title  5  U.S.C. 
subsection  552a(e)(12).  the  Privacy  Act 
of  1974.  A  copy  of  this  notice  has  been 
provided  to  both  Houses  of  Congress 
and  the  Office  of  Management  and 
Budget. 

Approved:  March  23, 1992. 

Edw  r-.rd  I    n(?n\  inski, 

SecTfiury  of  l  ftemns  Affairs. 

[FR  Doc.  92-7588  Filed  4-1-92;  8:45  am) 
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This  section   of  the   FEDERAL   REG'STER 
contains   notices   o'    r^eetings    puDiiSMed 
under   the     'Government    t-   'he    Sijnsr'i^'te 
Acf    (Pub.    L     94-409)    5    use     £:2D(eit3i 


FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

F  CSC  Meeting  Notice  No.  7-92 

Arnciuncement  in  Regard  to 

f  onrission  Meetings  and  Hearings 

rhr  Foreign  Claims  Settlement 
(  (  mnussion.  pursuant  to  its  regulations 
'  45  CFR  Part  5(34],  and  the  Govemmpnt 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  mrrtines  ard  oral 
hearings  for  the  trans. i(  'pin  ;if 
Commission  businrss  and  other  matters 
specified,  as  follows: 

Date,  Time,  and  Subject  Matter 

Thurs..  April  23, 1992.  at  10:30  a.m.— 
Consideration  of  Proposed  Decisions  on 
claims  against  Iran 

Suhjfi  !  rnattt'r  listed  <i;>ove,  not 
dispcspd  of  at  the  schfclL.led  mt>etiiij^ 
may  be  carried  o\'f'r  \n  ;bp  ;!t;--'ntici  of  the 
following  meeting^ 

All  meetings  are  hfld  at  tr.i-  Forei^ti 
Claims  Settlement  ComT-Jssion,  601  D 
Street.  N\V.,  Washmpfon,  DC  Rt  quests 
for  information,  or  ad',ancp  notucs  of 
intention  to  observe  a  ;tv'(>;:"o  "  ,n  ;  f 


directed  to:  Administrative  Officer, 
Foreign  Claims  Settlement  Commission, 
'><n  D  Street.  NW.,  Room  10000, 
'vVashington.  DC  20579.  Telephone:  (202) 

208-7727. 

Dated  at  Washington,  D.C.  on  March  30, 

jjd.lh  H    Ux.k. 

Administrative  Officer. 

IFR  Dor  Q2-'fiQ3  Filed  3-31-92:  8:45  am] 

BiLL,mG  CODE  14  .&-01-II 


FEDERAL  ELECTION  COMMISSION 

FEDERAL  REGISTER'    NUMBER:  92-7158. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME 

Thursday,  April  2,  1992,  10.00  a.;;... 
Meeting  Open  to  the  Public. 

The  following  item  is  added  to  the 
agenda: 

Advisory  Opinion  1991-30:  Mr.  Frank  M. 
Northam  on  behalf  of  Citizens  for  a 
Sound  Economy,  Inc.  (continued  from 
Meeting  of  March  26, 1992) 

DATE  AND  TIME:  Tuesday,  April  7, 1992, 

10-(W  am. 

PLACE:  999  E  Street,  N.W.,  Washington. 

DC 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 


Audits  conducted  pursuant  to  2  U.S.C.  |  437g, 

§  438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affectine  a  particular  employee 

DATE  AND  TiME   Thursday,  April  9, 1992, 
10:00  a.m. 

PUkCE:  999  E  Street,  N.W..  Washington, 
DC,  [Ninth  Floor.) 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BF  DISCUSSED: 

Title  ..„  .^i  :: : :. '.alters 

Final  Audit  Report — Jesse  Jackson  for 

President  '88  Committee:  Jesse  Jackson  for 

President  '88  Committee-California;  and 

NewYorkers  for  Jesse  Jackson  '88 
Advisory  Opinion  1992-7:  Mr.  James  H. 

Ingraham  on  behalf  of  H  &  R  Block  Political 

Action  Committee 
Advisory  Opinion  1992-9:  Mr.  Roy  L  Beavers 

of  KAMO  Power 
Gephardt  for  President:  Statement  of  Reasons 

Supporting  Final  Repayment  Determination 
Administrative  Matters 


437g. 


.cnt  to  2  U.S.C. 


PtBSON   TO  CON'-'ACT  tOR  iNFOBMA" 

Mr.  ireu  Luana,  htess  uiiicer. 

Telephone:  (202)  219-4155. 

Delores  Harris, 

Administrative  Assistoat. 

[FR  Doc  92-7764  Filed  3-31-92,  2:53  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  ot  previously 

published   Presidential,   Rule,   Proposed 
Rule,   and  Notice  documents    These 
coTections  are  prepared  by  the  Office  of 
the   Federal   Register.   Agency  prepared 
coTections  are  issued  as  signed 
aocuments  and  appear  In  the  aporopoate 
docunnent  categories  elsewhere  m  the 


DEPARTMENT  OF  COMMERCE 
Inte'-nationai  Trade  AdmjPiStration 

Brass  Sheet  and  S'np  P^o^^  fh* 
Nettierlands,  Fir>ai  Results  of 
Antidumping  Duty  Adm'r<st'3*-ve 
Reviews 

Lcrreciiun 

In  notice  document  92-6446,  beginning 
on  page  9534,  in  the  issue  of  Thursday. 
March  19. 1992.  make  the  following 
correction: 

On  page  9538.  in  the  3rd  column,  in 
the  13th  line  (in  the  heading  preceding 
Comment  75:),  "88'89  '  should  read  "89/ 
90'. 

3-^^  NO   Z'JOt      >-S-OI<) 


DEPARTMENT  OF  ^^CAL'^-^  *N0 
HUMAN  SERVICES 

Food  and  D^-^g  A-:!'^.  ^,S'  :;tion 

I'Docnet  So  'i2f-:'jOl 

PCI  Membrane  Sjste'rs  v.!d    F;   -g  o* 
Food  Additive  Petition 

Correctior, 

In  notice  document  92-6637,  appearing 
on  page  10028.  in  the  issue  of  Monday. 
Marcn  21   ;>!:    ■   •''-■''  ^' -■  -d  column, 
under  FO^  further  information 
CONTACT-  m  the  third  line.  '•(HHF-335)" 
snuuia  read  '•(HFF-335)";  and  in  the  fifth 
line.  "020-254-9500"  should  read  "202- 
254-9500". 


SFCURmFS  AMD  EXCHANGE 
COMMISSION 

[Release  No.  34-30469;  File  So  SR  MSE  92 
03] 

5»  '-B.;.g^;;,:i'of'y  0''9:!f"i.j:ations.  Notice 
,-,'  p   ,r,,T  ,-,(  p-opcsed  R^^ie  C*iange  by 
M-'j^es'  S'ry:*  E:«cr'.:j"qe,  inc.  To 
ts't-D    s""'  "i"-  A.j'of"a!ic  Ei(ei:ution 
S/stem  'Of  l;"'"i*  Orae's 

Correction 

In  notice  document  92-6283,  beginning 
on  page  9462.  in  the  issue  of 
Wednesday.  March  18,  1992.  in  the  third 
column,  in  the  heading,  the  Release 
number  should  read  as  set  forth  above. 

BIUJNO  CODE  1SOfr«1-0 


'MMiSS-ON 


■  NGE 


[Release  No   34-30487;  File  No   '^R  3St  9: 
021 

Self-Reg„j:.3to'y  0-gar-i23t-ons,  FUing 
~*  P'opose'-;^  K.^'e  Cf\:i'^g€"  Dy  Boston 
Stoc   E,  tci;i'~cie    ■'•■':    A[Jo:.>'i'ig 
C^  jC-i-r  Xi  I.  ••   Se'':o-  ■'  Pp  yarding 
Bf  A  COS  L.TSility 

In  notice  document  92-6736  appearing 
on  page  10196  in  the  issue  of  Tuesday, 
March  24,  1992.  in  the  heading,  the 
Release  number  should  read  as  set  forth 
above. 

BtLLINO  CODE  150S«1-D 


i  3  ■'  Jy(  f  F4  -•- 


Federa    A  ,  ■^•■ 


■'■CANSPOOTATiON 


isf'at'on 


T'ln-^-'C''*  A:-c■^;^'^e  ,-<'-d  Engine 
SvjDi. nr'^r""ee  o'  the  Avia'ion 
■^ J ' e i"^" a «: ' '■> ';,  A'!!»"Son,  C cr''^^nittef ■ 
Meenng 

Correction 

In  notice  document  92-6521.  appearing 
on  page  9755.  in  the  issue  of  Friday, 
March  20, 1992.  in  the  second  column, 
under  DATES:,  in  the  second  line,  "April 
17"  should  read  "April  7". 

•lUJNO  CODE  1S0»«1-0 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

Docket  No  92-NM-33-AD1 

Airworthiness  Directives;  Canadair, 
Ltd.,  Mode!  CL-600-1A11  (CL-600).  CL- 
600-2A12  (CL-601).  and  01-600-2816 
(CL-601-3A)  Series  Airplanes 

Correction 

In  proposed  rule  document  92-6085, 
beginning  on  page  9078,  in  the  issue  of 
Monday,  March  16.  1992.  make  the 
following  corrections: 

5  3913    I  Corrected  1 

i.  On  pdge  9080,  m  the  Hrs!  column,  in 
§  39.13(a).  in  the  first  line,  "1991"  should 
read  "1992". 

2.  On  the  same  page,  m  the  same 
column,  in  §  39.13(a)(2).  in  the  first  line, 

CL-6-2Ai2"  should  read  "CL-600-2A12". 

3.  On  the  same  page,  in  the  same 
column,  in  §  39.13(b),  in  the  ninth  line. 
"CL-60-2A12"  should  read  "CL-600- 
2A12". 

4.  On  the  same  page,  in  the  second 
column,  in  §  39.13(c).  in  the  third  line, 
"of  should  read  "or". 

3  ^,^iMj  coot    iM*-«'-D 


DEPARTMENT  OF  VETERANS 

AFFAIRS 

38  CFR  Part  4 

RiN  2W0-AF26 

Disability  Evaluations  for  HIV-Reiated 
Illnesses 

Correction 

In  rule  document  92-8580  beginning  on 
page  10134  in  the  issue  of  Tuesday, 
March  24, 1992.  make  the  following 
correction: 

On  page  10136,  in  the  first  column, 
under  the  signature  line,  in  the  words  of 
issuance  paragraph,  the  wuni^. 
"propospd  to  be"  sno'.id  br  removed. 

BILLING  COD€  IW^-O'-O 


Thursday 
April  2.   1992 
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Department  of 
Education 

Direct  Grant  Programs  and  Feiiowship 
Programs;  Notice 
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DEPARTMENT  OF  EDUCATION 

Direct  Grant  Programs  and  Fellowship 
Programs 

agency:  Department  of  Education. 
action:  Notice  of  direct  grant  programs 
ar.d  fellowship  programs  under  which 
t.he  Secretary  is  making  new  awards  for 
fiscal  year  1992. 

summary:  The  Secretary  updates  the  list 
of  •ne  Department's  direct  grant 
programs  and  fellowship  programs 
under  which  the  Secretary  is  making 
new  awards  for  fiscal  year  (FY)  1992 
and  estimates  the  deadline  dates  for  the 
transmittal  of  applications  for  those 
programs  for  which  application  notices 
have  not  yet  been  published.  The 
Secretary  also  revises  the  list  of  State 
Smgle  Points  of  Contact  (SPOCs)  for 
programs  subject  to  the  requirements  of 
Executive  Order  12372 
Intergovernmental  Review  of  Federal 
Programs).  The  notice  is  intended  to 
help  potential  applicants  in  planning  for 
the  remainder  of  this  fiscal  year. 
dates:  The  actual  or  estimated  deadline 
dates  for  transmitting  applications  under 
these  programs  are  listed  in  column  four 
of  the  chart  contained  in  this  notice.  If  a 
program  will  be  announced  at  a  later 
date,  the  actual  deadline  date  will 
appear  in  the  application  notice 
published  in  the  Federal  Register. 

For  previously  announced  programs 
that  are  subject  to  Executive  Order 
12372,  the  deadline  dates  for  the 
transmittal  of  State  Process 
Recommendations  by  SPOCs  and 
comments  by  other  interested  parties 
are  listed  in  the  application  notices  for 
those  programs  (see  column  three  of  the 
chart  for  the  respective  publication 
dates  of — and  Federal  Register  volume 
and  page  references  to — those  notices). 

For  programs  yet  to  be  announced 
that  are  subject  to  EO  12372,  the 
deadline  for  the  transmittal  of  State 
Process  Recommendations  and  other 
comments  will  appear  in  the  respective 
application  notices  for  those  programs 
(see  column  three  of  the  chart  for  the 
estimated  publication  dates  of  those 
notices). 

The  date  on  which  applications  will 
be  available  for  any  given  programs  are 
in  the  application  notice  for  that 
pro2'a~ 

ADDRESSES:  The  address  and  telephone 
number  for  obtaining  applications  for.  or 
further  information  about,  an  individual 
program  are  in  the  application  notice  for 
that  program. 

Deaf  and  hearing  impaired  individuals 
may  call  the  TDD  number,  if  any,  listed 
in  the  individual  application  notices.  If  a 
TDD  number  is  not  listed  for  a  given 


program,  deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  l-«00-877-a339 
(in  the  Washington.  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

The  address  for  transmitting 
recommendations  and  comments  under 
Executive  Order  12372  is  in  the 
appendix  to  this  notice.  The  appendix 
also  contains  the  addresses  of 
individual  SPOCs. 
SUPPLEMENTARY  INFORMATION:  On 
September  18. 1991.  the  Secretary 
published  in  the  Federal  Register  (56  FR 
47270)  the  Department's  annual 
combined  application  notice  (CAN). 
That  notice  listed  almost  all  of  the  direct 
grant  and  fellowship  programs  under 
which  the  Secretary  planned  to  make 
new  awards  in  FY  1992  and  included  the 
application  notices  for  many  of  those 
programs.  The  list  included  some 
programs  for  which  application  notices 
had  not  yet  been  published.  Since 
publication  of  the  CAN.  application 
notices  have  been  published  for  a 
number  of  those  programs.  Also,  some 
new  programs  have  been  added,  and 
some  other  programs  have  been 
withdrawn  or  replaced. 

At  a  meeting  with  officials  of  the 
Department  in  December  1991,  certain 
representatives  of  the  higher  education 
community  recommended  that  the 
Department  publish  an  update  of  the 
CAN  at  least  once  each  year,  preferably 
at  or  near  the  beginning  of  the  second 
academic  semester.  These 
representatives  recommended  that  the 
update  include  a  listing  of  all 
application  notices  published  to  date  for 
that  fiscal  year.  They  recommended 
further  that  the  Secretary  provide 
estimated  dates  for  publication  of  future 
application  notices  and  estimated 
deadlines  for  transmitting  applications 
under  those  notices. 

The  Secretary  determined  that  these 
actions  would  be  helpful,  not  only  to  the 
higher  education  community  but  to  all 
potential  applicants  under  the 
Department's  many  direct  grant 
programs  and  fellowship  programs.  This 
notice,  therefore,  lists  all  FY  1992 
programs  previously  announced  in  the 
Federal  Register,  including  those  for 
which  the  deadline  dates  have  already 
passed,  as  well  as  FY  1992  programs  to 
be  announced  at  a  later  date.  As  is  the 
case  with  the  CAN.  this  notice  is 
designed  to  assist  potential  applicants  in 
planning  projects  and  activities. 
However,  to  expedite  publication  of  this 
update,  the  Secretary  has  decided  not  to 
include  any  individual  application 
notices.  Application  notices  are 
published  separately  in  the  Federal 


Register.  If  additional  competitions  are 
carried  out  in  FY  1992  because  of  new 
legislation  or  other  events  not  known  at 
this  time,  the  Secretary  will  announce 
those  competitions  in  future  issues  of 
the  Federal  Register. 

As  an  appendix  to  the  CAN'  of 
September  18,  1991.  the  Secretary- 
published  a  list  of  State  Single  Points  of 
Contact  (SPOCs)  for  programs  subject  to 
Executive  Order  12372  and  the 
regulations  in  34  CFR  pan  79.  Since 
publication  of  that  list,  two  more  States, 
Pennsylvania  and  Oregon,  have 
voluntarily  withdrawn  from 
participation  under  the  order,  and  the 
names  or  addresses  of  SPOCs  in  a 
number  of  other  States  have  changed. 
The  Secretary  has  determined  that  this 
information,  which  has  been  made 
available  to  the  Department,  should  be 
available,  as  well,  to  entities  affected  by 
the  order  and  its  implementing 
regulations.  Therefore,  as  an  appendix 
to  this  update,  the  Secretary  is 
publishing  a  revised  listing  of  SPOCs. 

Organization  of  Notice 

The  chart  lists  all  direct  grant 

programs  and  certain  fellowship 
programs  under  which  the  Secretary  is 
making  new  awards  in  FY  1992.  The 
listings  are  organized  under  the 
following  principal  program  offices  of 
the  Department: 
Office  of  Bilingual  Education  and 

Minority  Languages  Affairs 
Office  of  Educational  Research  and 

Improvement 
Office  of  Elementary  and  Secondary 

Education 
Office  of  Postsecondary  Education 
Office  of  Special  Education  and 

Rehabilitative  Services 
Office  of  Vocational  and  Adult 

Education 

The  listing  for  each  principal  office 
includes  two  categories  of  application 
notices:  Those  already  published  and 
those  to  be  published  at  a  later  date. 
The  programs  are  listed  in  order  of  their 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  irrespective  of  category. 
An  asterisk  (*)  preceding  a  CFDA 
number  indicates  a  program  announced 
or  listed  since  publication  of  the  CA.N 
and  not  included  or  referenced  in  that 
earlier  combined  notice. 

The  listing  for  each  office  contains  the 
following  information: 

•  The  CPT)A  number  of  each  program. 

•  The  name  of  that  program. 

•  A  reference  to  the  application 
notice:  that  is,  either  (1)  the  publication 
date  of  the  application  notice,  with  a 
reference  to  the  volume  and  page 
number  of  the  Federal  Register  in  which 
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Iho  announcement  appeared,  or  (2)  an 
estimated  date  for  publication  of  thp 
application  notice. 

•  The  deadline  date  or  estimated 
deadline  date  for  the  transmission  of 
applications. 


Programs  To  Be  Announced  at  n  Future 
Date 

For  FY  1992  a  number  of  programs 
will  be  governed  by  new  regulations  or 
funding  priorities.  This  notice  references 
these  types  of  programs  with  estimated 
dates  (est.)  in  columns  three  and  four  of 


the  chart.  For  further  information 
regarding  many  of  these  programs, 
readers  are  referred  to  the  following 
notices  of  proposed  rulemaking  and 
notices  of  proposed  funding  priorities 
that  have  been  published  in  the  Federal 
Register 


Foreign  Periodicals  Program — Notice  of  Proposed  Rulemaking „ 

Upward  Bound  ProgrHm— Math  and  Science  Initiative— Notice  of  Proposed  Priorities"!!!.!!!!!!!!™!!™!! 

javits  Gified  and  Talented  Students  Education  Grant  Program— Notice  of  Proposed  Rulema"kTrig~!!!..!!!!!!!!!!!I!' 

Children  and  Youth  with  Disabilities— Notice  of  Proposed  Pnonties  for  Fiscal  Years  1992  and  1993 

Cooperative  Demonstration  Program  (Correction  Education)— Notice  of  Proposed  Priorities  for  FiscalYMrigM 
[Vnposed  Fund;r,K  Priorities  for  the  National  Institute  on  Disability  and  Rehabilitation  Research  for  Fiscal  Years 
1992-93. 

National   English   Literacy   Demonstration   Program   for   Individuals   of  Umited   English   Proficiency— Notice   of 

Proposed  Priorities  for  Fiscal  Year  1992. 

Kducational  Partnerships  Program— Notice  of  Proposed  Rulemaking „ 

Cooperative  Demonstration  Program  (School-to-Work)— Notice  of  Proposed  Priorities  for  FiscalYear  1992 

Demonstration   Projects  for  the  Integration  of  Vocational  and  Academic  Learning  Program  (Model  Tech-Prep 

{-.duration  Projects)— Notice  of  Proposed  Priorities  for  Fiscal  Year  1992. 
Office  of  Special  Education  and  Rehabilitative  Services— Notice  of  Proposed  Funding  Priorities  for  Fiscal  Yean 

l'»92  and  1W3 

Business  and  Kducdtiun  Stdndards— Notice  of  Proposed  Priorities  for  Fiscal  Year  1992 _ „ „. 

Transitional  Biiingual  Education  Program:  Special  Alternative  Instructional  Program— Notic*  of  PrVposed  ipriorities 
for  Fiscal  Year  1992. 

Ev  en  Start— Notice  of  Proposed  Rulemaking™ 

Rehabilitation  Short-Term  Training— Notice  of  Proposed  Priorities  for  Fiscal  Year  1992 -!!!!!!!!!!!!!!!!!!!!!!! 

Protection  and  Advocacy  of  Individual  Rights— Notice  of  Proposed  Priority  for  Fiscal  Year  1  atg!"!!!!!!!!!!!!™!!!..!!!!! 


52  PR  49122  (12/29/87) 
56  FR  37620  (8/7/91) 
56  PR  51122  (10/9/91) 
56  PR  51766  (10/15/91) 
56  FR  57774  (11/13/91) 
56  FR  58280(11/18/91) 

56  PR  58480(11/19/91) 

56  FR  59158  (11/22/91) 

56  FR  64926(12/12/91) 

57  FR  154  (1/2/92) 

57  PR  3250  (1/28/921 

57  PR  3819  (1/30/92) 
57  PR  6818  (2/28/92) 

57  PR  7300  (2/28/92) 
57  PR  8052  (3/5/92) 
57  FR  8232  (3/6/92) 


Applicability  of  Section  5301  of  Itie  .\nti- 
Drug  Abuse  Act  of  1988 

A  number  of  programs  listed  in  the 
chart  provide  that  a  grant,  fellowship, 
traineeship,  or  other  monetary'  benefit 
may  he  awarded  to  an  individual.  This 
award  may  be  made  to  the  individual 
either  directly  by  the  Department  or  by 
a  grantee  that  receives  Federal  funds  for 
•tie  purpose  of  providing,  for  example. 
fp'iowships,  traineeships,  or  other 
awards  to  individuals. 

Section  5,101  of  the  Anti-Drug  Abuse 
Act  of  198a  (I>iib,  L  100-JJ90;  21  U.S.C 
86^'j  provides  that  a  sentencing  court 
may  deny  eligibility  for  certain  Federal 
benefits  to  an  individual  convicted  of 
drus  trafficking  or  possession.  Thus,  an 


individual  wh:;  jpjiiies  for  a  grant, 
fellowship  or  ott;er  monetary  benefit 
under  a  program  covered  by  this  notice 
should  understand  that,  if  convicted  of 
drug  trafficking  or  possession,  he  or  she 
is  subject  to  denial  of  eligibility  for  that 
benefit  if  the  sentencing  court  imposes 
such  a  sanction. 

This  denial  appUes  whether  the 
Federal  benefit  is  provided  to  the 
individual  directly  by  the  Department  or 
is  provided  through  a  grant,  fellowship, 
traineeship,  or  other  award  made 
available  with  Federal  funds  by  a 
grantee. 

.^ny  persons  determined  to  be 
inehg.ble  for  Federal  benefits  under  the 
provisions  of  section  5301  are  listed  in 
the  General  Services  Administration's 


"List  of  Parties  Excluded  from  Federal 
Procurement  or  Nonprocurement 
Programs." 

Applicability  of  thf  rc(if";i"  rii'"h' 
CoUectioD  Ptotedure-  -\t  i  of  I'-f'Ki 

The  programs  listed  in  the  chart  make 
discretionary  awards  subject  to  the 
eligibility  requirements  of  the  Federal 
Debt  Collection  Procedures  Act  of  1990 
(Pub.  L  101-647;  28  U.S.C.  3201).  The  Act 
provides  that  if  there  is  judgment  lien 
against  a  debtor's  property  for  a  debt  to 
the  United  States,  the  debtor  is  not 
eligible  to  receive  a  Federal  grant  or 
loan,  except  direct  payments  to  which 
the  debtor  is  entitled  as  beneficiary, 
until  the  judgment  is  paid  in  full  or 
-otherwise  satisfied. 


Li.st  of  Prosrams 


CFDA  No 


.arrx,  ol  P'og'ani 


Application  notice 


Office  of  Bittnguat  Ethjcstion 


84  003A,... 
•S4  :W3C 
84  003  e 
84  003G   . 
84  00;3J 
84  003L 
•S4  003M. 

•84  003N 

84  003Q 
84  003R 
64  0035  ... 
=»4  003T... 


'  TransrtKjnal  Bilingual  tJuCal'On  Proqiar 

.  D«velopmenta;  Bilngual  Eckjcation  Progfam. 

Special  Aiternat've  irtstructKxiai  Progfanu. 
J  Acadefmc  Excellence  .-Voyram 

Family  EngtIs^  Ljlefacy  Program 

Speaai  Populations  Program 


Transitiona'  B<(inguai  Eouca'jC'^  Program  (Recent  Arrivals  Piiori. 
ty) 

.!  Speoal  A;tefia:we  irsfuctJor.ai  P-ogram  iRe(.t»ot  A.rnvais  Pnor- 
ity) 

I  State  Educational  Agency  Program    

i  Educational  Personnel  Trairung  Program    ._ 

-i  Training  Oevetopmeot  and  Impfovemeot  Program 
J  Fellowsriip  Program _ _. 


»rK)  Mtnortty  LanguagM  At»8lfa 

9'  58-91  (66  fH  472;0) 

1/30/92  (57  FR  3618) 

9/18/91  (56  FR  47270) 

9/18/91  (56  FR  47270) 

9/18/81  (56  FR  47270) 

9/18/91  (56  FR  47270) 

5/?2'92  festl    

5. 22/92  test ) _ 

9/18/91  (56  FR  47270) 

9/18/91  (56  FR  47270) 

11/4/81  (56  FR  56452) 

9/18/91  (56  FR  47270) 


Appbcation 
deadtma  dale 


1/10/92. 

4/3/92. 

1/10/92. 

1/21/92 

11/13/81 

11/13/91 

7/6/82  (est ). 

7/6/92  (est ). 

11/29/91 
1/27/82 
1/23/82 
1/17/8i 
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CFDA  No. 


Name  of  program 


c_;  003V ■  Short-Term  Training  Program- 


Application  notce 


9/18/91  (56  FR  47270).. 


Application 
deadline  date 


11/13/91. 


Otflc*  of  Educ«t»onal  H««*arch  mni  Imp'ovpment 


Library  Programs 


64  036B  Library  Career  Training  Prog'am— Fellowship  Awards. 

R4  091A :  Strengthening  Research  Lityary  Resources 


^  163A 
b4  163B 


Library  Series  to  Indian  Tnbes  and  Hawaiian  Natives  Pro- 
gram—Basic Grants. 
LibrafV  Services  to  Indian  Tnbes  and  Hawaiian  Natives  Pro- 
™,~--  'sc--:.ial  Pro|€Cts  Grants. 

64  167A c-fi'v  -V'acy  Program 

B4  '  g^-A  College  uorary  Technology  and  Cooperation  Grants  Program 

•34  197F  Biotechnotogy  Information  Education  Demonstration  Project 

S4  239A j  Foreigf>  Language  Matenals  Acquisition  Program 


6/12/91  (56  FR  27157).. 
6/12/91  (56  FR  27157).. 

6/12/91  (56  FR  27156).. 

6/12/91  (56  FR  27158).. 


6/12/91  (56  FR  27156);  10/18/91  (56  FR  52260).. 

6/12/91  (56  FR  27157) 

2/11/92  (57  FR  4994) - 

6/12/91  (56  FR  27157) 


10/10/91. 
10/28/91,'  12/ 

2/91. «. 
10/1/91. 

4/3/92. 

12/13/91 
1/17/92. 
4/28/92. 
3/9/92. 


FuTHi  tor  the  Improvement  and  Reform  of  Schools  ar>d  Teaching 
(First) 


S4  '68 

•54 

5J  ; 


5PA 


54  2 

a4  2 

%4  2 


-i2'58 
94  215C 
84  2'5G 


National  Pfogram  for  »/lathematic8  and  Science  Education 

National  --.c  a'-    dt  Mathematics  and  Science  Education— 

Cumcut,^'  ■  ■3~*»worVs. 
•^a-'c^a    ^-jg-i-    or  Mathematics  and  Science  Education— 

c  :;$-_.>-,:.=  3-x!  Teachers  Program 

Pf,5'_S*-<s       and      Teachers      Program— ScJioot-Level 

c  R;'_;.;-  '  s  and  Teachers  Program 

>  PC-  _;  d-iy-SchO'i  Partnership  Program „ 

SrK'-i'a^.  ">  •  -"0  tor  Innovation  in  Education  (FIE): 

FiE_inr.:-  s    '"  ''  Education  Program — Restructuring „ 

FlE_Cor-c- r.-  ;  va  Schoo)  Health  Education  Program 

FIE__  'fz'rc-oq'f  H^.;  3'-Dn  Program 

FiE— . ". :v5 c"  r  t :_,. a Lon  Program— Assessment - 


Withdrawn 

6/5/92  (est.) . 

6/5/92  (est.) . 


12/19/91  (56  FR  65958).. 
12/19/91  (56  FR  65960).. 


1/14/92  (57  FR  1632) 

12/19/91  (56  FR  65946).. 


3/17/92  (57  FR  9378) 

12/19/91  (56  FR  65962).. 

3/10/92  (57  FR  8564) 

6/5/92  (est.) 


Withdrawn. 
7/31/92  (est) 

7/31/92  (est.) 

3/6/92 

3/6/92 

3/18/92. 

3'6/92 

5  22  92 
2/il'92 
5/8/92. 
7/31/92  (est). 


Office  of  Research 


84  117A. 
94  117E. 
84  117J.. 


Natior«l  Reading  Research  Center - 

Educational  Research  Grant  Program — FiekJ-lnitiated  Studies. 
OERI  Feflows  Program 


7/8/91  (56  FR  31014) 

9/18/91  (56  FR  47270);  11/19/91  (56  FR  58373).. 
2/7/92  (57  FR  4796) 


10/18/91. 

1/22/92. 

4/17/92. 


Programs  for  the  Improvement  of  Practice 


94.073A Nationai  Drtfusioo  Netwof*  Program— New  Developer  Demon- 
strator Projects. 

S4.073C National   Diffusion   Network   Program— New   State   Facilitator 

Projects. 

84  073E National  Diffusion  Network  Program— New  Dissemination  Proc- 
ess Proiects 

•84.11TH Researcher  Training  Program 

84  203A !  Star  Schools— General - — 

84  2a3B Star  Schools— Statewnde.. 

84  203C.. 

84.206 

84.228A.. 


Star  Schools — Dissemination 

Oavits  Gifted  and  Talented  Students  Education  Grant  Program 
Educational  Partnerships  Program 


9/18/91  (56  FR  47270).... 

12/12/91  (56  FR  64777).. 

9/18/91  (56  FR  47270).... 

3/6/92(57  FR  8236) 

5/18/92  (est.) 

5/18/92  (est.).._ 

5/18/92  (est.) 

3/13/92  (57  FR  9002) 

4/10/92  (est.) 


4/10/92. 

3/9/92. 

5/29/92. 

5/1/92. 
7/2/92  (est). 
7/2/92  (est). 
7/2/92  (est). 
5/7/92. 
6/18/92  (est). 


National  Center  for  Education  Statistics 


84  9998... 
'84.999E. 


National  Assessment  of  Educational  Progress  Data  Reporting 

Program. 
National  /Assessment  of  Educational  Progress  Program 


9/18/91  (56  FR  47270) 

11/25/91  (56  FR  59250);  1/6/92  (57  FR  402) . 


11/15/91. 
1/17/92. 


Office  of  Elementary  and  Secondary  Education 


84  004C !  Desegregation  of  Public  Educatior>— State  Educational  Agency 

Desegregation  Program. 

Foflow  Through  Program— Local  Projects 

Follow  Through  Program— Sponsors - 

Educational  Ser/ices  lor  Indian  Children _ 

Planning.  Pilot,  and  Demonstration  Projects  for  Indian  Children 

(Ranning  Proiects). 
Planning,  Piiot,  and  Demonstration  Projects  tor  Indian  Children 
(Pilot  Protects). 

84.061E j  Planning.  Pilot  and  Demonstration  Projects  for  Indian  Children 

(Demonstration  Protects). 

84.061F 1  Indian  Education— Educational  Personnel  Development 

84  062A I  Educational  Sendees  lor  Indian  Adults 

84.072A Indian-Controlled  Schools— Ennchment  Projects 

84.083A Women's  Educational  Equity  Act - - 


84.0148.. 
84.01 4C.. 
84.061A.. 
84.0610.. 

84.061D.. 


7/25/91  (56  FR  34056);  8/12/91  (56  FR  38132) 

9/18/91  (56  FR  47270);  3/10/92  (57  FR  8444) 

9/18/91  (56  FR  47270);  3/10/92  (57  FR  8444) 

9/18/91  (56  FR  47270) 

2/21/92  (57  FR  6283) 


2/21/92  (57  FR  6283).. 
2/21/92  (57  FR  6283). 


10/1/91. 

4/27/92. 
4/27/92 
1/8/92. 
5/1/92. 

5/1/92. 

5/1/92. 

5/1/92. 
1/8/92. 


2/21/92  (57  FR  6283) •  - 

9/18/91  (56  FR  47270) 

9/18/91  (56  FR  47270) - .VS.lL 

9/18/91  (56  FR  47270);  2/26/92  (57  FR  6599) - I  Withdrawn. 
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1992  /  No' 


11' 


J/ 


CFDA  No. 


64  087A 


84 

e-t 

B4 

123A 

•94A 

'94B.... 

fl4 

190A 

64 

201 

84207A 

p.  4 

7I4A 

.■•13A  ...    . 

ft.; 

;mia 

Name  of  program 


Indian  Fellowship  Program 

Law-Related  Education  Program 

Drug-Free  Schools  and  Communities  Program— Demonstration 
Grants  to  institutions  ot  Higher  Education. 

Drug-Free  Schools  and  Communrties  Program— Federal  Activi- 
ties Grants  P'OQ'ar's 

Chnsta  McAuiiffe  Fellowship  Program 

School  Dropout  Demonstration  Assistance  Program 

Drug-Free  Schools  and  Communites— School  Personnel  Train- 
ing Grants. 

Migrant  Educational  Even  Start  Program 

Drug-Free  Sc'ioois  and  Communities— Emergency  Grants 

Drug-Free  Schools  and  Communities— Coj'- ieior  T-amog 
Grants  cirograr" 


Application  notica 


9/18/91  (56  FR  47270).. 
9/18/91  (56  FR  47270).. 
9/18/91  (56  FR  47270); 

9/18/91  (56  FR  47270).. 


12/19/91  (56  FR  65890). 


9/18/91  (56  FR  47270) 

1/17/92  (57  FR  2081);  2/21/92  (57  FR  6216) 

9/18/91  (56  FR  47270) 

6/ 1  /92  (est.)' 

9/18/91  (56  FR  47270) 

8/18/91  (56  FR  47270);  12/19/91  (56  FR  65890). 


Ofice  0'  Po«t»econOarv  totjcation 


6''  016A Undergraduate  International  Studies  and  Foreign  Language 

64  01 7A International  Research  and  Studies  Program „ 

S-s  019A Fulbright-Hays  Faculty  Research  Abroad „ 

84  021A FulbrigM-Hays  Group  Proiects  Abroad 

64  022A Fulbnght-Hays  Doctoral  Dissertation  Research  Abroad 

84  031 A Strengfienir^Q  Institutions  Program 

84  031G EnOowniB'it  Ciaiienge  Grant  Program „.„ 

e-i  031H Strenqfen.ng  institutions  Program  and  Endowment  Challenge 

Grant  Prcqram— Designation  as  an  Eligible  Institution  (under 
84  C'JtA  and  64  03'G). 

64  047A Upward  Bound  Program 

84  047A-3 Upwa-d  Bojno  Program— Matti/Science  Centers 

64  '"65A I  Coope-aive  Edjcation  Program— Administration  Projects 

64  c>55c I  Coooerative  Education  Program— Research  Projects 

P'l  C55D I  Cooperative     Education     Program— Training     and     Resource 

I      Center  Protects. 

64.094B Patncia  Roberts  Hams  Feliowsnips  Program— Graduate  and 

Professional  Study  Fellowships 

64.094C I  Patncia  Roberts  Harris  Fellowships  Program— Public  Service 

Education  Fellowships, 

64  097A Law  School  Clinical  Experience  Program 

B"*  '20A Minonty  Science  Improvement  Program— Institutional.  Coopera- 
tive, and  Design  Projects, 

Minority  Science  Improvement  Program— Special  Projects 

Assistance  for  Training  in  ttie  Legal  Profession 

Business  and  International  Education 

Jacob  K  Javits  Fellows  Program 

Graduate  Academic  Facilities  Grant  Program 

Graduate  Assistance  in  Areas  of  National  Need 

Minority  Particiaption  in  Graduate  Education 

Ronald  E  McNair  Post-Baccalaureate  Achievement  Program 

Student  Literacy  Corps  Program 

Centers  for  Interational  Business  Education 

Foreign  Periodicals 

Urban  Community  Services 


84  120B... 
64  136A... 

84  153 

84  170A.., 
•84  172A. 
64  200A... 
64  202A..., 
e4  2l7A..., 
84  2t9A..., 
e4  220A..., 

•84  251 

•84,252 


8/8/91  (56  FR  37691).... 
8/19/91  (56  FR  41 124).. 
8/26/91  (56  FR  42035).. 
8/8/91  (56  FR  37691).... 
8/26/91  (56  FR  42035).. 
9/16/91  (56  FR  46770).. 
9/18/91  (56  FR  47270).. 
8/1/91  (56  FR  36780);... 


9/18/91  (56  FR  47270).. 

4/10/92  (est) 

9/18/91  (56  FR  47270).. 
9/18/91  (56  FR  47270).. 
9/18/91  (56  FR  47270).. 


9/18/91  (56  FR  47270);  10/29/91  (56  FR  55665). 
8/19/91  (56  FR  41125) 


9/16/91  (56  FR  47270).... 
10/28/91  (56  FR  55493).. 

10/28/91  (56  FR  55493).. 

Withdrawn 

B/8/91  (56  FR  37691) 

9/18/91  (56  FR  47270).... 

4/15/92  (est.) 

9/13/91  (56  FR  46700).... 
9/13/91  (56  FR  46684).... 

5/11/92  (est.) 

8/16/91  (56  FR  40880).... 
12/2/91  (56  FR  61308).... 

5/15/92  (est.) 

4/6/92  (est.) 


Fund  for  the  improvement  of  Postsecondary  Education  (.FIF>SE) 


64  116A.. 
64  1168.. 
64.1 16F.. 

64  116G.. 

e4.116H.. 


84.1 16J.. 


64 116K. 


64  'BiA 


64 183B. 


64  183D.. 


Comprehensive  Program  (Preapplications) 

Comprehensive  Program  (Applications)  * 

Fund  for  ttie  Improvement  of  Postsecondary  Education — Inno- 
vative Projects  for  Student  Community  Service 

Fund  for  the  Improvement  of  Postsecondary  Education— Practi- 
tioner Scholars  (Invitational  Pnonty:  Lecture  Series). 

Fund  for  the  Improvement  of  Postsecondary  Education— Spe- 
cial Focus  Competition  (Invitational  Pnonty  College-School 
Partnerships  to  Improve  Learning  of  Essential  Academic 
Subjects.  Kindergarten  through  College). 

Fund  for  tfie  improvement  of  Postsecondary  Education— Spe- 
cial Focus  Competition  (Invitational  Prwity:  Higher  Education 
Cooperation  and  Exchange  between  the  United  States  and 
the  European  Community). 

Fund  for  the  Improvement  of  Postsecondary  Education— Spe- 
cial Focus  Competition  (Invitational  Pnonty  Projects  in  Sci- 
ence and  the  Humanities), 

Drjg  Prevention  Programs  in  Higher  Education— Institution- 
Wide  Program 

Drug  Prevention  Programs  in  Higher  Education— Special  Focus 
Program  Competition:  National  College  Student  Organization- 
al Network  Program. 

Drug  Prevention  Programs  in  Higher  Education— Special  Focus 
Program  Competition;  Specific  Approaches  to  Prevention 
Projects  (Invtational  Pnonty:  Higher  Education  Consortia  tor 
Drug  Prevention). 


8/26/91  (56  FR  42036) „ 

8/26/91  (56  FR  42036) ... 

9/18/91  (56  FR  47270) 

9/18/91  (56  FR  47270) 

1/14/92  (57  FR  1628) 


Withdrawn.. 


9/18/91  (56  FR  47270).. 


9/18/91  (56  FR  47270) 

9/18/91  (56  FR  47270);  10/29/91  (56  FR  55665). 

9/18/91  (56  FR  47270) 


Application 
deadline  date 


2/7/92 
3/2/92 
2/4/92 

12/20/91 

12/13/91 

4/3/92. 

12/4/91. 

7/31/92  (est). 

2/18/92. 

2/4/92. 


J_ 


11/4/91. 

11/1/91. 

11/1/91. 

10/21/91. 

11/1/91. 

1 /24/92 

6/11/92. 

9/20/91. 


12/6/91. 
6/5/92  (est ). 
12/13/91. 
12/13/91. 
12/13/91. 

11/29/91. 

10/11/91. 

1/21/92. 
12/11/91. 

12/11/91. 
Withdrawn. 
11/8/91. 
2/3/92 

7/15/92  (est). 
10/28/91. 
10/28/91. 
6/24/92  (est). 
11/4/91 
2/28/92 
7/31/92  (est). 
5/29/92  (est). 


10/16/91. 

2/28/92. 

12/18/91. 

12/10/91. 

3/18/92. 


Withdrawn. 

4/1/92. 

1/21 /9a 
5/4/92. 
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CFDA  No. 


Name  of  program 


64  183E 
84  183F 


Drjg  Prevertrop  Programs  in  Higher  Education — Analysis  and 
j  Disserrir^tKXi  Program  Competitions:  Dtssemination  of  Suc- 
I     cessful  Pro)«cts. 

..\  Drug  Prevention  Programs  in  Highef  Education— Analysis  and 
I     Dissemination  Program  CompeCtJons:  Analysis  Projects. 


Application  notice 


9/18/91  (56  FR  47270).. 


9/18/91  (56  FR  47270).. 


Application 
deadline  date 


1/13/92 


1/13/92. 


Office  of  Special  Education  and  Rehabilitative  Sei^lce* 

Of.'ice  0/  Special  Edi^cation  Prcgrams 


B4  023A.. 
84.0238  . 
84023C 
84  023J,.. 
64  023M . 
84023N.. 
84  023R  . 

84  02-'-9  . 
84  0240  . 
84  024H.. 
84  024P.. 

84  024T .. 

64  025A. 


84  025E 
84  025P., 


•84  025U.... 

54  0268 

84  026R 

84  026S 

84  026T 

84  029A   .... 

84  0298 

•84.029C.,. 
•84  029C3. 
84  029D 
84  029E  ..,., 

84  029F 

e4.029K 

•84-029K3 
84  029M .... 
•P4  029P... 
84  029O  .... 
84029H-.. 
84078C 

84  086A 


I  Advancir'g  ar>d  Improving  the  Research  Knowledge  Base 

Student-Initiated  Research  Proiects 

Field-lnitialed  Research  Projects — 

.  Research  on  Self-Determr.ation  m  Individuals  wrth  Disat>ilities 

,  dnbudsmen  Proiects  for  Children  and  Youth  with  Disabilities 

.  Initial  Career  Awards 

.  Including  Children  with  Disabilities  as  a  Part  of  Systemic  Efforts 
to  RestoictLire  Schools. 

i^arly  Ch.:.-!hood  Model  Demonstration  Protects 

.  Outreach  Projects ► 

.1  Experimental  Projects i 

Trainipg  of  Early  Intervention  Service  Providers  through  Train- 
ing of  Faculty  from  Institutions  of  Higher  Educatiofv 
.!  Early   Childhood   Research   Institute— Service  Imptementaticin 
'      and  Capacity  for  Providing  Early  Intervention  Services. 
.:  State  a'-d  Multi-State  Services  Protects  for  Children  with  Deaf- 
Bi.ndr«s3  and  Optional  Pilot  Proiects  lor  Children  with  Deat- 
Blindness. 

.  Technical  Assistance  for  Transitional  Services 

.,  Research  in  Social  Relationships  for  Children  and  Youth  with 
Deaf-Blindness. 

.-[  National  Cleannghouse  for  Children  with  Deaf-Blindness 

,.!  Descnptive  Video 

Special  Research,  Development,  and  Evaluation  Projects 

...  Closed-Captioned  Daytime  Programming _ - — 

Cultural  Experiences  for  Deaf  and  Hard  of  Heanng  Individuals... 
.  I  Tramrg  Personnel  To  Serve  Low-Incidence  Disabililies. -. 

Preparation  of  Personnel  for  Careers  in  Special  Education 

_,  Personnel  Development  Partnerships _ — 

..■  Technical  Assistance  to  Technical  Development  Partnefships. — 

Preparation  of  Leadership  Personnel 

..t  MtfKinty  Institutions ■ 

.  I  Preparation  of  Related  Services  Personnel. 

..,  Special  Protects..- 

..  Specie!  Proiects 

. .  Parent  Training  and  Information  Centers  — 
..'  Urban  and  Rural  Parent  Centers. 


12/23/91  (56  FR  66436) 

8/30/91  (56  FR  43005) 

8/30/91  (56  FR  43005) 

6/1/92  (est) — -.. 

6/1/92  (est.) 

6/1/92  (est) 

6/1/92  (est.) 


3/30/92  (est ) ... 
3/30/92  (est.) ... 
3/30/92  (est.) ... 
3/30/92  (est.) ... 


84.0660.- 

84.086J.  . 
84  0e6R  . 
84.086U. 

•84  158 
84.1580- 


84  15«G 

84.158K  . 

64.158P. 

84159A  . 
84  159F.. 

84  159G.. 
84  1800.. 

94  180E. 

e4.180F 


Tra»iing  Early  Intervention  sind  Preschool  Personnel 

Tecf.nical  Assistance  to  Parent  Proiects _ - - 

Career  Placement  Opporturuties  for  Students  with  Disabilities  in 

Pos'isecondary  Programs. 
Social  Relationships  Research  Institute  for  Children  and  Youth 

with  Severe  Disabilities. 
Developing   Innovations  for   Educating  Children  wrth   Severe 
Disabilities  Full-time  in  Genera!  Education  Classrooms. 

State-wide  Systems  Change 

Model  Inservice  Training  Proiects - 

Outreach  Serving  Students  with  Severe  DisabHtties  in  Integrat- 
ed Environments. 
State  Systerr\s  for  Transition  Sen/ices  for  Youth  with  Disabilities 
lidodel  Demonstration  Projects  to  Identity,  Recruit  Tram,  and 
Place  Youth  with  Disabilities  Who  Have  Dropped  Out  of 
School. 
Institute   to   Evaluate   and   Provide  Technical   Assistance  to 
States  Implementing  Cooperative  Protects  to  Improve  Transi- 
tion Services. 
Model  Demonstration  Projects  to  Identify  and  Teach  Shin* 

Necessary  for  Setf-Determination. 
Research  Proiects  on  the  Transition  of  Special  Populations  to 
Integrated  Postsecondary  Environments. 

Slate  Agency— Federal  Evaluation  Studies  Projects 

State  Agency— Federal  Evaluation  Studies  Projects— Feasibility 
Studies  of  Impact  and  Effectiveness. 

The  Center  lor  Special  Education  Finance 

Inncvat-ve  Applications  of  Technology  to  Enhance  Experiences 

in  the  Ms  for  Children  with  Disabifities. 
Demonstrating  and  Evaluating  the  Benefits  of  Educational  Inno- 
vations Using  Technology 
Studying  How  the  Design  of  Software  and  Computer-Assisted 
Media  and  Materials  Can  Enhance  the  Instruction  of  Pre- 
school ChJdren  with  Disabilities. 


3/30/92  (est) . 
3/30/92  (est). 


10/11/91  (56  FR  51590).. 
3/30/92  (est.) ~ 

10/11/91  (56  FR  51590).. 

3/30/92  (est.) 

3/30/92  (est.) 

3/30/92  (est) _ - 

10/22/91  (56  FR  54706).. 
11/7/91  (56  FR  57205).... 
11/7/91  (56  FR  57205).... 
12/30/91  (56  FR  67380).. 

6/30/92  (est)  .„ - 

11/7/91  (56  FR  57205).... 
11/7/91  (56  FR  57205).... 
11/7/91  (56  FR  57205).... 
11/7/91  (56  FR  57205).... 

6/30/92  (est) 

9/18/91  (56  47296) 

6/30/92  (est) 

11/7/91  (56  FR  57205)... 

6/30/92  (est) 

3/30/92  (est.) 


3/30/92  (est.) . 

3/30/92  (est) . 

3/30/92  (est) . 
3/30/92  (est) . 
3/30/92  (est.) . 


12/20/91  (56  FR  66295).. 
3/30/92  (est) 


3/30/92  (est.).. 

3/30/92  (est.) .. 

3/30/92  (est).. 

6/30/92  (est) ., 
6/30/92  (est) . 

6/30/92  (est.) . 
4/28/92  (est) . 

4/28/92  (est.) . 

4/28/92  (est) . 


3/6/92. 
1/10/92. 
10/25/91. 
7/6/92  (est). 
7/6/92  (est). 
7/1/92  (est). 
7/6/92  (est ). 

6/1/92  (est). 
6/1/92  (est). 
6/1/92  (est). 
6/1/92  (est ). 

6/1/92  (est). 

5/18/92  (est). 


1/17/92. 
5/18/92  (est ). 

15. 
1/17/9Z 
5/18/92  (est). 
5/18/92  (est). 
5/18/92  (est ). 
1/31/92 
1/10/92. 
1/10/92. 
4/1/92. 
7/30/92  (est ). 
1/10/92. 
1/10/92. 
1/10/92. 
1/10/92 
7/30/92  (est ). 
11/8/91. 
7/30/92  (est). 
1/10/92 
7/30/92  (est ) 
5/16/92  (est). 

5/18/92  (est ). 

5/18/92  (est). 

4/30/92  (est ). 
4/30/92  (est). 
4/30/92  (est). 


3/13/92. 
4/30/92  (est ). 


5/18/92  (est). 

5/18/92  (est). 

5/18/92  (est). 

8/7/92  (est.). 
8/7/92  (est). 

8/7/92  (est ). 
6/11/92  (est), 

6/11/92  lest). 

6/4/92  (est ), 


•84  237B. 
84.2370... 


84  133A... 

8^  1338  . 
84  133C  . 
•84  1330.. 

84  1330  ... 
84  133E..., 
84  133F.,., 
84  133G  ., 
84  133P  ... 
84  224A  ... 

84  231A..., 
e4  236A,... 


84  128G 

84 128K 

84  128L 

84  128M  

84  129 

•84  129A 

•84  1298 

•84  1298 

•84  1298 

•84129S 

84  129T 

84  129V 

84  132 

•84  177A 

84  234H 

84  234J  

84?35A _ 

S4  235G 

84  235H 
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C'OA  No 


•84  180G.. 
•84.180H.. 
•64180N.. 

•84  237B.. 
84.2370.... 


•84  2370.. 
•84  237E.. 


Nyne  o'  ;yog'arr. 


Appticatioo  notice 


Technology.  Education  Meda.  and  Matenals  Research  Projects 
that  Promote  Literacy 

Technology.  Education  Med.a.  a'la  Matenals  Demonstration 
Projects  that  Promote  Literacy 

Practice  Improvement  Center  on  the  Ettectn/e  ar>d  Efficient  Use 
of  Tectviology.  Media,  and  Matenals  m  the  Provision  of 
E(kjcation  and  Related  Services  to  Chikiren  and  Youth  «Mth 
Dtsabillties 

Facilitating  Interagency  and  Private  Sector  Resource  Pooling  to 
Improve  Services. 

School  Preparedness  tor  ^romotirxj  tne  Personal  and  Social 
Development  o(  Students  with  Emotional  and  Behavwral 
Problems,  including  Those  with  Senous  Emotiooal  Disturb- 
ance. 

Professional  Development  and  Support  

Family/Community  Alliarices  to  Increase  ttie  Use  of  Community 
Programs 


3/24/92  (57  Ffl  10248).. 
3/24/92  (57  FR  10248).. 
6/3/92  (est ) „... 


4/10/92  (est). 
4/28/92  (est.) . 


4/10/92  (est). 
4/20/92  (est ) . 


Apphcabon 
deadlme  date 


5/26/92 
5/26/92 
7/20/92  (est ) 

6/16/92  (est  I 
5/29/92  (est) 


6/16/92  (asL) 
6/16/92  (est ) 


National  Institute  on  Disability  and  Rehabilitation  Research 


84  133A Research  and  Demonstration  Projects 

S4  133B Rehatiititation  Research  and  Training  Centers . 

B4  133C  Innovation  Grants „ 

■'•'.  '  j3D  Knowledge  Dissemination  and  Utilization  Project — Support  of 

implemeniation  of  the  Americans  with  DisatMiities  Act 

8-5  '33D j  Knowledge  Dissemination  and  Utiluation :. 

84  :33E I  Refiat)ilrtation  Engmeenng  Centers 

84  133F j  Rehabilitation  Research  Fellowships 

84  133G 
84  U3P 
34  ??4A., 


B4  231A., 
84  236A., 


Field-Initiated  Research _ 

Research  Training  Grants „ 

State  Grarts  for  Technology-Related  Assistance  for  Individuals 
with  Disabilities 

Innovation  and  Demonst'ation  Technology  Grants 

TechrKjIogy  Related  Assistance  for  Individuals  with  Disabil- 
ities— Training  arxl  Pubic  Awareness  Protects. 


4/10/92  (est) _..... 

4/10/92  (est) 

7/31/91  (56  FR  36662).... 
11/25/91  (56  FR  59250).. 

4/10/92  (est) 

4/10/92  (est) 

7/31/91  (56  FR  36662).... 
7/31/91  (56  FR  36662).... 
5/14/91  (56  FR  22282). 
8/22/91  (56  FR  38300). 


10/16/91  (56  FR  51885) . 
10/16/91  (56  FR  51884). 


6/5/92  (est). 
6/24/92  (est) 
3/16/92. 
1/31/92 

6/5/92  (est). 

6/24/92  (est ) 

12/15/91 

10/15/91. 

9/30/91 

10/15/91 

12/13/91 
12/13/91. 


Rehabilitation  Services  Administration 


84  128G.. 


84 128K. 


84  1 28L 


64  ■.^&^^ 


84  129 
•84  129 A 
•84  129B 
•84  129B 

•84  129S 

•84  129S 

84  1 29T .. 
84  129V 

84  132 

•84  177A 
84  234H.. 

84  2'J4J... 
84  235A 


84  235G... 


84  235H.... 


Vocational  Rehabilitation  Service  Projects  for  Migratory  Agricul- 
tural and  Seasonal  Farmworkers  with  Handicaps — Service 
Models  to  Expedite  the  Rehabilitation  Process. 

Special  Protects  and  Demonstrations  for  Providing  Supported 
Employrrwrn  Services  to  Individuals  with  Stsvere  Handicaps — 
Community-Based  Projects  m  Rural  Areas 

Special  Protects  arxl  Demonstrations  for  Providing  Supported 
Employment  Services  tc  individuals  with  Severe  Handicaps — 
Community  Based  Projects  for  Individuals  with  Long  Term 
Mental  Illnesses 

Special  Projects  and  Demonstrations  for  Prowding  Supported 
Employment  Services  to  Individuals  with  Severe  HanAcaps — 
Community-Based  Protects  for  Unserved  and  Underserved 
Populations 

RehaMitation  Long-Term  Training    

Rehabiiitat.o"  Long-Term  Training— Prosthetics  and  Ortfwtics 

Rehat>ilitation  Long-Term  Training — Rehabilitation  Counseling 

Rehabilitation  Long-Term  Training— Rehabilitation  Counseling— 
Doctoral  Level  Program 

Refiabilitation  Long-Term  Training — National  Cleaninghouse  of 
RehatMlitatJon  Training  Matenals. 

Rehabilitation  Long-Term  Training — Client  Assistance — Projects 
of  National  Scope. 

Expenmental  and  innovative  Training 

State  Vocational  Rehabilitation  Unit  In-Service  Training 

Centers  for  Irxlependent  Living 

Independent  Living  Services  for  CMder  Blind  Individuals 

Projects  wrth  industry— Projects  to  Increase  Placements  m 
Occupatxjns  tfiat  Reflect  Current  and  Future  Employment 
Trends  and  Latjor  Market  Needs. 

Projects  with  Industry— P'oiects  to  Increase  trie  Wage-Earning 
Potential  of  Individuals  wIt^  Handicaps. 

Special  Protects  arid  Dt:imonstra'.ions  for  P'ovidinq  Vocational 
Ror^abilitatio^  ServK:es  to  Individuals  win  Severe  Handi 
caps— ln<1iviaijais  wtn  Sd<»'::!'.(,  l  ear'^^nq  LnsaD"it,es  He&xl^rnj 
in  RemcJe  or  Rural  Areas 

Soecia!  P'0>t.»c's  and  Der^i;.)nsr'a'i,:r'->s  t,,,)(  P-cv-img  ,  _x  Vi 'ira 
Renat>lilatKjr  Services  to  !Tdivitl,jais  wi'f  Severn  Man > 
caps— intWiduais  witr,  'raomaiic  Bram  injuries 

Soecial  Proiects  and  Den-ionst;at)on»  tor  P'ov.dir.g  Votaliorvii 
RefiaWilatior^  Serv-ices  to  mdivKJoais  wnn  Severe  Harxi 
caps — indiwduats  w^f^  C^rrm,:"    P'OQrpssive  D'.se.^se"* 


3/5/92  (57  FR  8049)., 


3/5/92  (57  FR8045) 


3/5/92(57  FR  8045). 


3/5/92(57  FRe045). 


.j  9/20/91  (56  FR  47745). 

.|  9/20/91  (56  FR  47745);  1/17/92  (57  FR  2081). 

.1  11/22/91  (56  FR  59164) 

3/12/92  (57  FR  8797) _ 


3/12/92(57  FR  8797); 
3/12/92(57  FR  8797).. 


9/18/91  (56  FR  47275);  11/15/91  (56  FR  58053). 

11/25/91  (56  FR  59251) _ 

Withdrawn _ _ 

6/30/92  (est) 

3/10/92  (57  FR  8567) 


3/10/92  (57  FR  8567)_.. 
3/10/92  (57  FR  8551).... 


3/10/92  (57  FR  8551).. 


3/10/92  (57  FR  8561) „ 


4/23/92. 


4/20/92 


4/20/92 


4/20-92 


11/22/91 
2/14/92 
2/3/92. 
5/8/92 

5/8/92 

5/8/92 

11/21/91 

3/9/92. 
Withdrawa 
8/21/92  (est) 
4/30/92 

4/30/92. 
5/8/92 


5/8/92 


»/8/92 
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CFDA  No. 


Name  of  program 


-1- 


•84.235J 
•84  235K  . 
•e4  235L.. 


•84.240.. 

84.246 

84.250A 


84  2503 


Special  Protects  ar^d  Demonstrations  for  Providing  Vocational 
RehaOilrtatton  Services  to  Individuals  with  Severe  Handi- 
caps— Norv  Priority 

Special  Projects  and  Demonstrations  for  Providing  Vocational 
Rehabilitation  Sendees  to  Indrviduals  with  Severe  Handi- 
caps—Heanng  Research  Center 

Special  Projects  and  Demonstrations  for  Providing  Vocational 
Rehatxlitation  Services  to  Indrviduals  with  Severe  Handi- 
caps— Comprehensive  Head  Injury  Rehabilitation  and  Pre- 
vention Centers. 

Program  of  Protection  and  Advocacy  of  Individual  Rights 

RehabiMatioo  Short-Term  Training 

Vocational  Rehabilitation  Service  Projects  for  Amencan  Indians 
with  Handicaps— Disabilities  of  High  Prevalence  on  the  Res- 
ervation or  m  the  Tribal  Village. 

Vocational  Rehabilitation  Service  Projects  lor  Amencan  Indians 
with  Handicaps— Individuals  with  Specific  Learning  Disabil- 
ities 


Application  notice 


3/10/92  (57  FR  8551).. 


6/30/92  (est ) . 


2/19/92  (57  FR  6008). 


6/30/92  (est.) 

6/30/92  (est.) 

3/5/92(57  FR  8039). 


3/5/92  (57  FR  8039) 


Ofllc*  of  Vocstlonal  and  Adult  Education 


84.099 Bilingual  Vocational  Instructor  Training  Program 

84.101A Indian  Vocational  Education  Program —■ 

84.101C Native  Hawaiian  Vocational  Education  Program 

84.192A Adult  Education  lor  the  Homeiess  Program 

84.193A Demonstration  Centers  for  the  Training  of  Dislocated  Workers 

I      Program. 

B4.198A j  National  Wort(piace  Literacy  Program 

84.199D :  Cooperatrve  Demonstration  Program  (Correctional  Education) 

84.199E Cooperahve  Demonstration  Program  (School-to-WorK) 

84  2?"A  Natlor^al  English  Literacy  Demonstration  Program  for  Adults  ot 

Limned  English  Proficiency 

84  £44A Business  and  Education  Standards  Program 

84.247A Commercial  Dnvers  Education  Program 

84.248A 1  Demonstration  Projects  for  the  Integration  of  Vocational  and 

Academic  Learning  Program. 


5/10/91  (56  FR  21784).. 
5/30/91  (56  FR  24634).. 
9/18/91  (56  FR  47270).. 
4/2/91  (56  FR  13522).... 
6/7/91  (56  FR  26566).... 


6/4/91  (56  FR  25578). 

3/31/92  (est.) 

3/31/92  (est.) 

3/31/92  (est.) 


4/30/92  (est) 

8/12/91  (56  FR  38274).. 
4/10/92  (est.) 


'  For  instrtutions  needing  to  establish  eligibitity. 

'  For  all  others  '  _    . 

'  The  program  announcement  published  on  9/10/91  (56  FR  47270)  is  to  be  replaced  by  a  new  announcement 
♦Applicar.ts  for  84  iiaB  must  submit  preappiications  under  84  116A  by  10/16/91 


Application 
deadline  date 


5/8/92. 
8/21/92  (est) 

4/15/92. 


8/21/92  (est). 
8/15/92  (est). 
4/30/92. 


4/30/92. 


7/12/91. 

7/15/91. 

4/5/92. 

6/14/91. 

8/2/91. 

7/19/91. 
5/29/92  (est ). 
5/29/92  (est). 
5/29/92  (est). 

6/26/92  (est). 
10/11/91. 
6/5/92  (est ) 


Invitation  to  Comment 

The  Secretary  welcomes  comments  on 
the  usefulness  of  this  update  of  the 
annual  combined  application  notice  and 
suggestions  for  improving  this  update  or 
the  combined  application  notice. 

Please  direct  any  comments  and 
suggestions  to  Steven  N.  Schatken, 
Assistant  General  Counsel  for 
Regulations,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SVV 
(room  4091.  FOB-6).  Washington,  DC 
20202-2110. 

Dated:  March  25. 1993. 
Lamar  Alexander, 

Secretary  of  Education. 

.Appendix 

Intergovernwenta!  Review  of  Federal 
Programs  i 

This  appendix  applies  to  each 
program  that  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 


for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  of  those 
States  under  the  Executive  order.  A 
listing  containing  the  Single  Point  of 
Contact  for  each  State  is  included  in  this 
appendix. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary.  EO  12372— 
CFDA«  (commenter  must  insert 


number — including  suffix  letter,  if  any). 
U.S.  Department  of  Education,  room 
4161.  400  Maryland  Avenue,  SW. 
Washington,  DC  20202-0125. 

Proof  of  mailing  will  be  determined  on 
the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPUCANT  SUBMITS  ITS 
COMPLETED  APPUCATION.  DO  NOT 
SEND  APPLICATIONS  TO  THE 
ABOVE  ADDRESS. 

State  Single  Points  of  Contact 
Alabama 

Mrs.  Moncell  Thornell,  State  Single  Point  of 
Contact,  Alabama  Department  of  Economic  & 
Community  Affairs.  3465  Norman  Bridge 
Road.  Post  Office  Box  250347,  Montgomery, 
Alabama  36125-0347,  Telephone  (205)  284- 
8905. 
Arizona 

Ms.  Janice  Dunn,  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue, 
Fourteenth  Floor,  Phoenix,  Arizona  85012, 

Telephone  (602)280!  31  = 
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Arkansas 

Mr.  Joseph  Gillespie,  Manager.  State 
Clearinghouse.  Office  of  InterRovemmenta! 
Scrv  ice.  Department  of  Finance  and 
.A.Jministration.  P.O.  Box  3278.  Little  Rock. 
Arkansas  72203.  Telephone  (501)  371-1074. 

California 

Chris  Kinne.  Grants  Coordinator,  Office  of 
PlanninR  and  Research.  1400  Tenth  Street. 
Sacramento.  California  95814.  Telephone 
(916)  44&-0613. 

Colorado 

State  Single  Point  of  Contact.  State 
Clearinghouse.  Division  of  Local 
Government  1313  Sherman  Street,  room  520, 
Denver.  Colorado  80203.  Telephone  (303)  866- 
2156. 

Connecticut 

Richard  N.  Symonds.  jr..  Single  Point  of 
Contact  OfTice,  Office  of  Policy  and 
Management.  Policy  Development  and 
Planning  Division.  80  Washington  Street. 
Hartford.  Connecticut  06106-4459,  Telephone 
(203)  566-3410. 

Delaware 

Francine  Booth,  State  Single  Point  of 
Contact,  Executive  Department,  Thomas 
Collins  Building,  Dover,  Delaware  19903. 
Telephone  (302)  739-3326. 

District  of  Columbia 

Lovetta  Davis,  Slate  Single  Point  of 
Contact.  Executive  Office  of  the  Mayor. 
Office  of  Intergovernmental  Relations,  room 
4  IB,  District  Building.  1350  Pennsylvania 
.•\venue.  NW..  Washington.  DC  2()004. 
Telephone  (202)  727-9111. 

Florida 

Janice  L  Alcott,  Director.  Florida  State 
Clearinghouse.  Executive  Office  of  the 
Governor,  Office  of  Planning  and  Budgeting, 
The  Capitol,  Tellahassee,  Florida  32399-0001. 
Telephone  (904!  488-8114. 

Georgia 

Charles  H.  Badger,  Administrator,  Georgia 
State  Clearinghouse.  270  Washington  Street. 
SW.,  Atlanta,  Georgia  30334.  Telephone  (404) 
656-3855. 

Hawaii 

Mar>'  Lou  Koayashi.  Planning  Program 
Manager,  Office  of  State  Planning,  Office  of 
the  Governor,  State  Capitol — room  406, 
Honolulu,  Hawaii  96813,  Telephone  (808)  548- 
5893,  FAX  (808)  548-8172. 

Illinois 

lami  Owens,  State  Single  Point  of  Contact 
Office  of  the  Governor,  State  of  Illinois. 
Springfield.  Illinois  62706.  Telephone  (217) 
782-1871. 

Indiana 

Frank  Sullivan.  Budget  Director.  State 
Budget  Agency,  212  Stale  House, 
Indianapolis,  Indiana  46204,  Telephone  (317) 
232-5610. 


Steven  R.  McCann,  Division  for  Community 
Progress.  Iowa  Department  of  Economic 
Development.  200  East  Grand  Avenue,  Des 
Moines  Iowa  50309,  Telephone  (515)  281- 
3725. 


Kentucky 

Ronald  W.  Cook.  Office  of  the  Governor. 
Department  of  Local  Government  Kentucky 
State  Clearinghouse.  2nd  Floor  Capital  Plaza 
Tower.  Frankfort,  Kentucky  40601,  Telephone 
(502)  564-2382. 

Maine 

State  Single  Point  of  Contact,  Attn:  |oyce 
Benson,  State  Planning  Office,  State  House 
Station  «38.  Augusta.  Maine  04333. 
Telephone  (207)  289-3261. 

Maryland 

Mary  Abrams.  Chief.  Maryland  State 
Clearinghouse.  Department  of  State  Plannif\g. 
301  West  Preston  Street  Baltimore.  Maryland 
21201-2365.  Telephone  (301)  225-4490. 

Massachusetts 

State  Single  Point  of  Contact  Attn:  Beverly 
Boyle.  Executive  Office  of  Communities  A 
Development.  100  Cambridge  Street  room 
1803,  Boston,  Massachusetts  02202, 
Telephone  (617)  727-7001. 

Michigan 

Milton  O.  Waters,  Director  of  Operations. 
Michigan  Neighborhood  Builders  Alliance, 
Michigan  Department  of  Conunerce. 
Telephone  (517)  373-7111. 

Please  direct  correspondence  to:  Manager. 
Federal  Project  Review,  Michigan 
Department  of  Commerce.  Michigan 
Neighborhood  Builders  Alliance.  P.O.  Box 
30242.  Lansing,  Michigan  48909,  Telephone 
(517)  373-6223. 

Mississippi 

Cathy  Mallette,  Clearinghouse  Officer, 
Department  of  Finance  and  Administration. 
Office  of  Policy  Development  421  West 
Pascagoula  Street  Jackson,  Mississippi  39203. 
Telephone  (601)  960-4280, 

Missouri 

Lois  Pohl.  Federal  Assistance 
Clearinghouse.  Office  of  Administration. 
Division  of  General  Services,  P.O.  Box  809, 
room  760,  Truman  Building,  Jefferson  City. 
Missouri  65102,  Telephone  (314)  751-4834. 
Montana 

Deborah  Stanton,  State  Single  Point  of 
Contact,  Intergovernmental  Review 
Clearinghouse,  c/o  Office  of  Budget  and 
Program  Planning,  Capitol  Station,  Room 
202— State  Capitol,  Helena,  Montana  59620, 
Telephone  (406)  444-5522. 

Nevada 

Department  of  Administration.  State 
Clearinghouse,  Capitol  Complex,  Carson  City, 
Nevada  89710,  Telephone  (702)  885-4420, 
Attention:  John  B.  Walker.  Clearinghouse 
Coordinator. 

New  Hampshire 

Jeffrey  H.  Taylor.  Director,  New  Hampshire 
Office  of  State  Planning,  Attn: 
Intergovernmental  Review  FYocess/ James  E. 
Bieber.  2Vi  Beacon  Street  Concord.  New 
Hampshire  03301.  Telephone  (603)  271-2155. 

New  Jersey 

Richard  J.  Forth,  Director,  Division  of 
Community  Resources. 

Please  direct  inquires  to:  Andrew  J. 
Jaskolka,  State  Review  Process.  Division  of 


Community  Resources.  CN  814.  (room  609), 
Trenton.  New  Jersey  08625-0814.  Telephone 
(609)  292-9025. 

New  Mexico 

Aurelia  M.  Sandoval  State  Budget 
Division.  DFA,  Room  190.  Bataan  Memorial 
Building.  Santa  Fe.  New  Mexico  87503, 
Telephone  (505)  827-3640.  FAX  (505)  827- 
3006. 

New  York 

New  York  Slate  Clearinghouse.  Divigion  of 
the  Budget  Stale  Capitol.  Albany.  New  York 
12224.  Telephone  (518)  474-1605. 

North  Carolina 

Mrs.  Chr>'s  Baggott  Director, 
Intergovernmental  Relations,  N.C 
Department  of  Administration.  118  W.  Jones 
Street  Raleigh,  North  Carolina  27611. 
Telephone  (919)  733-0499, 

North  Dakota 

Jim  Boyd,  State  Single  Point  of  Contact 
Office  of  Intergovernmental  Assistance, 
Office  of  Management  and  Budget  14th  Floor, 
State  Capitol,  Bismarck,  North  Dakota  58505- 
0170,  Telephone  (701)  224-2094. 

Ohio 

Larry  Weaver,  State  Single  Point  of 
Contact.  State/Federal  Funds  Coordinator, 
Slate  Clearinghouse,  Office  of  Budget  and 
Management  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411.  Telephone 
(614)  466-0698. 

Oklahoma 

Don  Strain.  State  Single  Point  of  Contact 
Oklahoma  Department  of  Commerce,  Office 
of  Federal  Assistance  Management  6601 
Broadway  Extension,  Oklahoma  City, 
Oklahoma  73116.  Telephone  (405)  843-9770. 

Rhode  Island 

Kevin  Nelson.  Review  Coordinator.  Office 
of  Strategic  Planning.  Division  of  Planning.  1 
Capitol  Hill — Fourth  Floor.  Providence. 
Rhode  Island  02908-5870.  Telephone  (401) 
277-2093. 

South  Carolina 

State  Single  F'oint  of  Contact  Grant 
Services.  Office  of  the  Governor.  1205 
Pendleton  Street  room  477,  Columbia,  South 
Carolina  29201,  Telephone  (803)  734-0494. 

South  Dakota 

Susan  Comer.  State  Clearinghouse 
Coordinator.  Office  of  the  Governor.  500  East 
Capitol.  Pierre,  South  Dakota  57501. 
Telephone  (605)  773-3212. 

Tennessee 

Charles  BrowTi.  State  Single  Point  of 
Contact  State  Planning  Office,  500  Charlotte 
Avenue,  309  John  Sevier  Building,  Nashville, 
Tennessee  37219.  Telephone  (615)  741-1676. 

Texas 

Tom  Adams,  Governor's  Office  of  Budget 
and  Planning.  P.O.  Box  1242a  Austin.  Texas 
78711,  Telephone  (512)  463-177a 

Utah 

Utah  State  Clearinghouse,  Office  of 
Planning  and  Budget  ATTN;  Carolyn  Wright 
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room  116  State  Capitol.  Salt  Lake  City,  Utah 
84114.  Telephone  (801)  538-1535. 

Vermont 

Bernard  D.  Johnson,  Assistant  Director. 
Office  of  Policy  Research  &  Coordination, 
Pavilion  Office  Building.  109  State  Street, 
Montpelier,  Vermont  05602,  Telephone  (802) 
828-3328. 

Washington 

Marilyn  Dawson,  Washington 
Intergovernmental  Review  Process, 
Department  of  Community  Development,  9th 
and  Columbia  Building,  Mail  Stop  GH-51, 
Olympia,  Washington  98504-4151.  Telephone 
(206)  753-4978.  , 

West  Virginia  ' 

Fred  Cutlip,  Director,  Community 
Development  Division,  Governor's  Office  of 
Community  and  Industrial  Development. 


Building  «6,  room  553,  Charleston,  West 
Virginia  25305,  Telephone  (304)  348-^10. 

Wisconsin 

William  C.  Carey,  Federal/State  Relations, 
IGA  Relations,  101  South  Webster  Street, 
P.O.  Box  7868,  Madison.  Wisconsin  53707. 
Telephone  (608)  266-0267. 

Wyoming 

Theany  McAffe,  State  Single  Point  of 
Contact,  Wyoming  State  Clearinghouse,  State 
Planning  Coordinator's  Office,  Capitol 
Building,  Cheyenne,  Wyoming  82002. 
Telephone  (307)  777-«400. 

Territories 

Guam 

Michael  ].  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research,  Office  of 


the  Governor.  P  ()  Bs  \  2950.  Agana,  Guam 
96910,  Telephone  ibrij  472-2285. 

Northern  Mariana  Islands  4- 

State  Single  Point  of  Contact,  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM,  Northern  Mariana  Islands  96950. 

Puerto  Rico 

Patria  Custodio/Isreal  Soto  Marrero, 
Chairman/Director,  Puerto  Rico  Planning 
Board.  Minillas  Government  Center,  P.O.  Box 
41119,  San  Juan,  Puerto  Rico  00940-9985. 
Telephone  (809)  727-4444 

Virgin  Islands 

Jose  L  George,  Director,  Office  of 
Management  and  Budget,  No.  32  &  33 
Kongens  Gade.  Charlotte  Amalie,  V.I.  00802. 
Telephone  (809)  774-0750. 
(FR  Doc.  92-7347  Filed  4-1-92;  8:45  am] 

BILLING  coot  4O0O-01-I* 


Thursday 

April  2.   1992 


Part  III 


Environmental 
Protection  Agency 

40  CFR  Part  763 

Asbestos;  Manufacture,  Importation. 

Processing  and  Distribution  Prohibitions. 
Effect  of  Court  Decision 


11364 


Fedtvai  R»"!'!»pr  '  V"l    '"   ^'^    W   /  TVinr<;(?av.  April  2,  1992  /  Proposed  Rules 


E''«V:r:OS" 
AQENCr 


'ES"  i.w  Pr.C'EC 


'0'^ 


i3CfR"a-.  763  | 

ior--'S-62114;FRL-4044-2] 

Asbestos;  Manufacture,  Importation, 
Processing  and  Distribution 
Prohibitions;  Effect  of  Court  Decision 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Continuing  restrictions  on 
ctrtain  asbestos-containing  products. 

SUMMARY:  On  October  18, 1991.  the 
United  States  Court  of  Appeals  for  the 
Fifth  Circuit,  in  Corrosion  Proof  Fittings 
V.  EPA.  No.  89-4596,  slip  op.  558  (Oct.  18, 
1991),  vacated  and  remanded  most  of 
the  rule  which  prohibited  the 
manufacture,  importation,  processing, 
and  distribution  in  commerce  of  certain 
asbestos-containing  products,  and 
required  the  labeling  of  those  products. 
Subsequently,  the  Court  clarified  the 
decision  and  held  that  the  rule 
continued  to  govern  asbestos-containing 
products  that  were  not  being 
manufactured,  imported,  or  processed 
on  July  12, 1989.  This  document 
identifies  products  that  EPA  believes 
may  remain  subject  to  the  prohibition 
and  labeling  requirements  of  the  rule, 
and  solicits  comments  on  EPA's 
determinations  with  respect  to  the 
status  of  various  other  asbestos- 
containing  products  as  of  July  12, 1989. 
DATES:  Comments  must  be  submitted  to 
EP.A  or  or  before  May  4, 1992. 
addres;es  Written  comments  that 
coiitd.n  li.rurmation  claimed  as 
Confidential  Business  Information  (CBI) 
should  be  identified  by  the  docket 
number  lOPPTS-62114]  and  submitted  in 
triplicate,  together  with  one  version 
from  which  all  claimed  CBI  has  been 
deleted,  to:  TSCA  CBI  Docket  Office 
(TS-790).  Office  of  Pollution  Prevention 
and  Toxics,  rm.  E201,  401  M  St.,  SW.. 
Washington.  DC.  20460.  Written 
comments  that  contain  no  claimed  CBI 
should  be  submitted  to:  TSCA  Public 
Docket  Office  (TS-793),  Office  of 
Pollution  Prevention  and  Toxics,  rm. 
G004.  NE  Mall,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Khng,  Acting  Director,  TSCA 
Assistance  Division  (TS-799),  Office  of 
Pollution  Prevention  and  Toxics,  rm.  E- 
545.  Elnvironmental  Protection  Agency, 
401  M  St.,  SW.,  Washington.  DC  20460. 
Telephone:  (202)  260-1404,  TDD;  (202) 
554-0551. 

SUPPLEMEN*AO.   iNFORMft' DM 


I.  Backgiound 

On  July  12, 1989.  EPA  issued  a  final 
rule  under  section  6  of  the  Toxic 
Substances  Control  Act  (TSCA),  15 
U.S.C.  2605.  The  rule  prohibited,  at 
staged  intervals,  the  future  manufacture, 
importation,  processing,  and  distribution 
in  commerce  of  almost  all  asbestos- 
containing  products,  and  required 
labeling  of  such  products  (40  CFR 
763.160-763.179).  The  first  stage  of  the 
ban  regulated  any  "new  uses'of 
asbestos."  and  certain  specifically 
identified  asbestos-containing  products. 
"New  uses  of  asbestos"  means  those 
commercial  uses  of  asbestos  not 
identified  in  40  CFR  763.165.  and  not 
excluded  specifically  by  the  definition, 
the  manufacture,  importation,  or 
processing  of  which  would  be  initiated 
for  the  first  time  after  August  25, 1989 
(40  CFR  763.163).  After  August  27, 1990, 
the  rule  banned  the  manufacture, 
importation,  and  processing  of  all  stage 
one  products,  and  required  that  those 
products  be  labeled  while  they  remained 
in  distribution  (40  CFR  763.165(a), 
763.167(a),  763.171(a)).  After  August  27, 
1992,  the  rule  also  prohibited  the 
distribution  in  commerce  of  all  stage  one 
products  (40  CFR  763.169(a)).  The 
second  and  third  stages  of  the  ban 
regulated  additional  types  of  asbestos- 
containing  products.  These  two  later 
stages  of  the  rule  contained  provisions 
that  were  comparable  to  the  first  stage, 
but  that  were  to  take  effect  from  1992 
through  1997  (40  CFR  763.1 65(b)-{e), 
763.167(b)  and  (c),  763.169(b)-(d). 
763.171  ((b)  and  (c)). 

In  Corrosion  Proof  Fittings,  the  Court 
agreed  with  EPA's  determination  that 
asbestos  is  hazardous  and  presents 
similar  risks  throughout  different 
industries,  and  affirmed  the  Agency's 
authority  to  issue  rules  that  ban  all  uses 
of  a  toxic  substance  under  TSCA.  The 
Court,  however,  held  that  the  asbestos 
ban  rule  was  not  supported  by 
substantial  evidence  because  EPA  failed 
to  sustain  its  burden  under  TSCA 
section  6(a)  of  showing  that  the  products 
banned  by  the  rule  present  an 
unreasonable  risk,  and  that  a  less 
burdensome  regulation  would  not 
adequately  protect  against  that  risk.  The 
Court  also  found  that  EPA  failed  to  give 
adequate  notice  and  opportunity  to 
comment  on  the  use  of  analogous 
exposure  data  to  support  parts  of  the 
rule.  For  products  that  "once  were,  but 
no  longer  are,  being  produced," 
however,  the  Court  found  that  EPA 
properly  evaluated  the  risks.  Id.  at  590- 
591.  It  held  that  TSCA  authorizes  EPA  to 
ban  future  uses  of  asbestos,  and 
specifically  refused  to  "disturb  the 
agency's  decision  to  ban  products  that 


no  longer  are  being  produced  in  or 
imported  into  the  United  States."  Id.  at 
591. 

EPA  filed  a  Motion  for  Clarification 
with  respect  to  the  effect  of  the  Court's 
decision  on  the  portions  of  the  rule  that 
regulate  asbestos-containing  products 
that  were  no  longer  being  produced  or 
imported.  In  response  to  the  Motion,  the 
Court  stated  that  its  eariier  holding  not 
to  disturb  FJA's  decision  to  ban  certain 
products  applies  to  "products  that  were 
not  being  manufactured,  imported,  or 
processed  on  July  12, 1989,"  the  date  the 
final  rule  was  issued.  Corrosion  Proof 
Fittings,  slip  op.  at  1007  (November  15. 
1991).  It  also  authorized  EPA  to  resolve 
factual  disputes  with  respect  to  the 
particular  products  that  may  be  in  that 
category.  Id.  In  light  of  this  clarification, 
it  is  clear  that  the  Court  did  not  disturb 
the  rule  with  respect  to  products  that 
were  originally  covered  by  the  rule,  and 
that  were  not  being  manufactured, 
imported,  or  processed  on  July  12, 1989. 
The  Court  did  not  require  the  Agency  to 
go  through  an  entirely  new  rulemaking 
process  for  these  products.  It  did. 
however,  recognize  that  there  may  be 
some  disagreements  regarding  the  status 
of  some  products,  and  it  authorized  EPA 
to  resolve  such  factual  disputes  on 
remand. 

EPA  also  filed  a  Request  for 
Rehearing,  which  the  Fifth  Circuit 
denied  on  November  27. 1991.  The 
Government  has  decided  not  to  file  a 
petition  for  a  Writ  of  Certiorari  to  the 
United  States  Supreme  Court. 

il  Staiub  of  Froduds 

Bassd  upon  the  Court's  clarified 
decision.  EPA  believes  that  new  uses  of 
asbestos,  vinyl/asbestos  floor  tile,  and 
asbestos  flooring  felt  products  are  still 
subject  to  the  rule.  By  definition,  any 
product  that  constitutes  a  "new  use  of 
asbestos"  was  not  being  manufactured, 
imported,  or  processed  on  July  12, 1989. 
A  "new  use  of  asbestos"  is  defined  as  a 
use  that  is  initiated  for  the  first  time 
after  August  25, 1989  (40  CFR  763.163). 
Based  upon  this  definition,  any  product 
that  was  being  manufactured,  imported. 
or  processed  on  July  12, 1989, 
automatically  cannot  be  a  "new  use"  of 
asbestos  because  it  would  have  been 
initiated  prior  to  August  25. 1989.  Thus 
any  product  that  is  a  "new  use  of 
asbestos"  was  not  being  manufactured, 
imported,  or  processed  on  July  12. 1989, 
and  continues  to  be  governed  by  the  rule 
pursuant  to  the  Court's  clarified  decision 
(40  CFR  763.163). 

The  information  available  to  EPA  as 
part  of  the  rulemaking  proceeding  also 
establishes  that  vinyl/asbestos  fioor  tile 
and  fleoring  felt  were  not  being 
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manufdctured.  imported,  or  processed 
when  the  final  rule  was  issued.  EPA 
made  such  a  determination  in  the 
preamble  to  the  fmal  rule  (54  FR  29460, 
29484.  29492.  July  12.  1989).  and  in  the 
Regulatory  Impact  Analysis  of  Controls 
on  Asbestos  and  Asbestos  Products. 
That  determination  was  later 
substantiated  in  part  by  statements 
made  to  the  Fifth  Circuit  Court  of 
Appeals  by  the  Asbestos  Information 
Association  of  North  America  (AIA)  and 
the  Asbestos  Institute  (AI).  w^hich 
represent  members  of  the  asbestos 
industry.  The  two  organizations  told  the 
Court  that  vinyl/asbestos  floor  tile  and 
flooring  felt  were  no  longer  produced  in 
the  United  States.  Recent 
communications  from  AIA,  AI,  and 
other  entities,  however,  raise  some 
questions  about  the  status  of  these 
products.  Therefore,  EPA  is  requesting 
comments  with  respect  to  whether  these 
products  were  being  manufactured, 
imported,  or  processed  on  July  12, 1989. 

Based  upon  information  currently 
available  to  the  Agency,  EPA  also 
believes  that  the  following  products  may 
be  subject  to  the  rule:  asbestos-cement 
(A/C)  corrugated  and  flat  sheet,  A/C 
shingle,  and  asbestos  clothing,  flooring 
felt,  pipeline  wrap,  roofing  felt, 
commercial,  corrugated  and  specialty 
paper,  rollboard,  and  millboard.  Both  the 
AIA  and  the  AI  stated  in  their  appeal  to 
the  Fifth  Circuit  that  these  products 
were  not  in  production  at  the  time  the 
final  rule  was  issued.  Recent  EPA  efforts 
also  indicate  that  these  products 
probably  were  not  being  manufactured. 
imported,  or  processed  when  the  final 
rule  was  issued,  and  the  Agency  is 
soliciting  comments  with  respect  to  their 
status  as  of  July  12. 1989. 

Finally,  there  may  be  other  asbestos- 
containing  products  identified  in  the  rule 
that  were  not  being  manufactured, 
im.ported.  or  processed  on  July  12, 1989, 
and  which  therefore  may  continue  to  be 
subject  to  the  rule.  In  the  original 
rulemaking  proceeding,  EPA  did  not 
identify  the  status  of  every  asbestos- 
containing  product  as  of  July  12,  1989. 
Accordingly,  EPA  seeks  information 
concerning  whether  any  of  the  other 
asbestos-containing  products,  which 
were  identified  in  the  rule  but  not 
discussed  m  the  preceding  paragraphs  of 


this  document,  were  being 
manufactured,  imported,  or  processed 
on  July  12, 1989. 

Commentators  submitting  information 
with  respect  to  the  July  12, 1989,  status 
of  asbestos-containing  products  should 
provide  supporting  documentation  for 
any  claims  of  manufacturing,  processing, 
or  importing  as  of  that  date.  Such 
documentation  may  include  records  of 
customs  declarations,  or  evidence  of 
manufacturing  or  processing  on  the 
pertinent  date. 

As  soon  as  possible  after  reviewing 
the  comments,  EPA  will  determine 
which  asbestos-containing  products 
were  not  being  manufactured,  imported, 
or  processed  as  of  July  12, 1989.  The 
Agency  will  issue  its  determination  in 
the  Federal  Register,  and  identify  the 
products,  in  addition  to  new  uses  of 
asbestos,  that  continue  to  be  governed 
by  the  prohibition  and  labeling 
requirements  of  the  rule.  The  second 
notice  also  will  provide  information,  to 
the  extent  that  it  is  available  to  the 
Agency,  on  products  that  are  not  subject 
to  the  rule,  including  a  list  of  specific 
asbestos-containing  products  and  of  the 
companies  that  were  manufacturing, 
importing,  or  processing  the  products  on 
July  12, 1989. 

III.  Comments  Containing  Conndential 
Business  Information 

All  comments  will  be  placed  in  the 
public  record  unless  the  commentator 
claims  that  they  contain  CBI,  and  the 
comments  are  clearly  labeled  as 
containing  claimed  CBI  when  they  are 
submitted.  Because  of  the  need  to 
expedite  this  process.  CBI  claims  should 
be  accompanied  by  comments 
substantiating  the  claim  as  described  in 
40  CFR  2.204(e)(4).  While  a  part  of  the 
record,  CBI  comments  will  be  treated  in 
accordance  with  40  CFR  part  2.  A 
sanitized  version  of  all  CBI  comments 
should  be  submitted  to  EPA  for  the 
public  file. 

It  is  the  responsibility  of  the 
commentator  to  comply  with  40  CFR 
part  2  so  that  all  materials  claimed  as 
confidential  may  be  properly  protected. 
This  includes,  but  is  not  limited  to, 
clearly  indicating  on  the  face  of  the 
comment  (as  well  as  on  any  associated 
correspondence)  that  information 


claimed  to  be  CBI  is  included,  or 
marking  "CONFIDENTIAL,"  "TSCA 
CBI."  or  a  similar  designation  on  the 
face  of  each  document  or  attachment  in 
the  comment  which  contains  the 
claimed  CBI.  EPA  will  consider  the 
failure  to  clearly  identify  the  claimed 
confidential  status  on  the  face  of  the 
comment  as  a  waiver  of  any  such  claim 
and  will  make  such  information 
available  to  the  public  without  further 
notice  to  the  commentator  or  business. 

IV.  Record 

EPA  has  established  q  record  (docket 
number  OPPTS-62114)  for  comments 
submitted  pursuant  to  this  document, 
and  for  other  comments  regarding  the 
July  12, 1989,  status  of  asbestos- 
containing  products  received  by  EPA 
before  this  document  but  after  the  Fifth 
Circuit  decision.  The  Agency  will 
supplement  this  record  as  necessary.  A 
public  version  of  the  record,  from  which 
all  CBI  has  been  deleted,  is  available  for 
inspection  in  the  TSCA  Public  Docket 
Office,  rm.  G004.  NE  Mall,  401  M  St.. 
SW..  Washington.  DC.  from  8  a.m.  to 
noon  and  from  1  p.m.  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays. 

EPA  has  placed  copies  of  the  Fifth 
Circuit  Court's  decision,  dated  October 
18, 1991,  and  Clarification  of  the 
decision,  dated  November  15. 1991.  in 
Docket  OPPTS-62114  for  public  review. 
These  documents  are: 

1.  Decision  of  the  U.S.  Court  of 
Appeals  for  the  Fifth  Circuit  in 
Corrosion  Proof  Fittings,  et  al., 
petitioners,  -vs-  The  Environmental 
Protection  Agency  and  William  K. 
Reilly,  Administrator,  respondents.  No. 
89-4596  (5th  Cir.,  Oct.  18. 1991). 

2.  U.S.  Fifth  Circuit  Court  of  Appeals 
Clarification  of  its  Decision  in  Corrosion 
Proof  Fittings,  et  al.,  petitioners,  -vs- 
The  Environmental  Protection  Agency 
and  William  K.  Reilly.  Administrator, 
respondents.  No.  89-4596  (5th  Cir..  Nov. 
15. 1991). 

'  Dated:  February  28. 1992. 
Linda ).  Fisber, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 
[FR  Doc.  92-7236  Filed  4-1-92;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  tne  Army 

32  CFR  Part  626 
lAB  385-691 

Biological  Defense  Safety  Prog; am 

agency:  Department  of  the  Army.  DOD. 
action:  Final  Rule. 

summary:  The  Department  of  the  Army 
(DAJ  actmg  as  executive  agent  for  the 
Department  of  Defense  announces  the 
establishment  of  the  Army  Biological 
Defense  Safety  Program  for  all  aspects 
of  the  Biological  Defense  Program  (BDP) 
as  32  CFR  part  626,  Subchapter  I.  The 
Biological  Defense  Safety  Program  was 
first  announced  in  the  Federal  Register 
(56  FR  3186),  January  28, 1991.  This 
p'-ogram  provides  new  DA  policy  and 
implements  the  Centers  for  Disease 
Control  (CDC)— National  Institutes  of 
Health  (NIH)  Guidelines  on  Biosafety  in 
Microbiological  and  Biomedical 
Laboratories,  Department  of  Defense 
(DoD)  and  Department  of  the  Army 
policy  statements,  and  other  Federal 
regulations.  This  program  assigns 
responsibility  for  safety  studies  and 
reviews  of  biological  defense  research, 
development,  test  and  evaluation 
(RDT&E)  projects,  and  prescribes  safety 
precautions  and  procedures  applicable 
to  DoD  contracted  operations. 
EFFECTIVE  DATE:  Mav  4.  1992 
FOR  FURTHER  INFOSMA'-  OH  CONTACT: 

Mr.  VViiham  W  ortley.  iUACb-SF).  room: 
2C717,  Pentagon,  Washington,  DC 
20310-0200.  (703)  695-7291. 
SUPPLEMENTARY  INFORMATION:  Through 
■■  •  '•-'  ^  Ai-my  Biological  Defense 
Program,  the  Department  of  the  Army 
ser\es  as  the  executive  agent  for  the 
Department  of  Defense  Biological 
Defense  Research,  Development,  Test, 
and  Evaluation  Program  (RDT&E).  As 
the  executive  agent,  DA  supports 
RDT&E  efforts  to  maintain  and  develop 
defensive  measures  and  materiel  to 
meet  potential  biological  warfare 
threats.  To  develop' these  measures  and 
materiel,  it  is  necessary  to  use  biological 
agents  during  the  conduct  of  the  RDT&E. 
This  document,  draft  Army  Regulation 
385-69,  was  developed  in  coordination 
with  the  biological  defense  community 
and  fully  staffed  and  coordinated  with 
subject  matter  experts,  the  Army  Staff, 
and  applicable  major  Army  commands. 
In  addition,  an  independent  (non-DOD) 
review  was  conducted  by  the 
Occupational  Safety  and  Health 
.•\dministration,  U.S.  Department  of 
Labor.  Army-wide  implementation  of  the 
Biological  Defense  Safety  Program  is 


authorized  based  on  the  policies  and 
standards  contained  in  the  cited 
authority  and  references. 

Executive  Order  12291 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  the 
Secretary  of  the  Army  has  classified  this 
action  as  nonmajor.  The  effect  of  the 
final  rule  on  the  economy  will  be  less 
than  $100  million. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  and 
the  Secretary  of  the  Army  has  certified 
that  this  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  under  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

List  of  Subjects  in  32  CFR  Part  626 

Biologies.  National  Defense, 
Occupational  safety  and  health.  Safety. 

Accordingly.  32  CFR  part  626  is 
revised  to  read  as  follows: 

PART  626— BI0LCK5IC/JL  DF>^EN5E 
SAFETY  PROG"  IV 

Subpart  A— Introduction 

Sec. 

626.1  Purpose. 

626.2  References. 

626.3  Explanation  of  abbreviations  and 
terms. 

626.4  Responsibilities. 

Subpart  B — Biological  Defense  Safety 
Policy  and  Procedures 

626.5  Policy. 

626.6  Mishap  reporting  and  investigation. 

626.7  Administrative  and  work  practice 
controls. 

626.8  Etiologic  agent  containment. 

626.9  Inspections. 

626.10  Transportaton  of  BDP  etiologic 
agents. 

626.11  General  construction  plans. 
626.12"   Maximum  credible  event  (MCE). 

626.13  Controls. 

626.14  Waivers  and  exemptions. 

Subpart  C— BDP  Contractors 

626.15  Written  procedures  for  contractor 
review. 

626.16  Contracting  agencies. 

626.17  Contractor  changes. 

626.18  BDP  contract  requirements. 

Subpart  D— BDP  Studies  and  Reviews 

626.19  Assuring  maximum  safety. 

626.20  Special  studies. 


\ppendix  A  to  Part  626 — References 
•Vppendu  B  lo  Part  626 — Giossarv 

Authonty;  5  L  S  C,  102.  10  U  S.C.  21,  111. 
151-158.  42  U  S.C.  216.  50  U.S.C.  1431;  Pub.  L. 
101-510.  104  Stat.  1516 

Subpart  A— Introduction 

§626.1     Purpose. 

(a)  This  regulduon  prescribes 
Department  of  the  Army  (DA)  safety 
policy,  responsibilities,  and  procedures 
for  biological  defense  research. 
development,  test,  and  evaluation 
(ROTE)  operations. 

(b)  DA  Pam  385-69  prescribes  the 
minimum  safety  criteria  and  technical 
requirements  for  the  Army  biological 
defense  safety  program  and  will  be  used 
in  conjunction  with  this  regulation  to 
establish  and  implement  the  biological 
defense  safety  program. 

§  626.2    References. 

Required  and  related  publications  are 
listed  in  appendix  A  of  this  part. 


§626  3 

terms. 


Explanation  of  abbreviations  and 


Abbreviations  and  special  terms  used 
in  this  regulation  are  explained  in  the 
appendix  B  of  this  part. 

§  62§!^    Responsibilities. 

fa]  The  Assistan;  Secretary  of  the 
\  ■  'Y  (Installations,  Logistics,  and 
Environment)  (ASA(IL&E))  establishes 
overall  Army  occupational  safety  and 
health  policy  and  maintains  oversight  of 
the  following — 

(1)  All  aspects  of  environment,  safety, 
and  occupational  health  statutory 
compliance. 

(2)  Safe  biological  defense  RDTE 
operations. 

(b)  The  Assistant  Secretary  of  the 
Army  (Research,  Development,  and 
Acquisition)  (ASA(RDA)).  Establishes 
overall  Army  RDA  policy  and  will — 

(1)  Integrate,  coordinate,  and  manage 
Army  efforts  to  increase  effectiveness  of 
biological  defense  technologies,  materiel 
research,  and  the  development  and 
acquisition  program. 

(2)  Review  and  validate  all  future 
biological  defense  RDTE  facility 
construction  or  renovation  requirements 
before  any  organization  initiates  these 
construction  or  rpnnvfltinn  programs. 

(c)  The  Director  of  Ai  my  Safety 
(DASAF),  Office  of  the  Chief  of  Staff, 
Army  (OCSA),  administers  and  directs 
the  Army  Safety  Program  as  specified  in 
AR  385-10.  The  DASAF  will— 

(1)  Manage  Army-wide  safety  policy 
and  guidance  for  biological  defense 
RDTA  programs  as  a  part  of  the  Army 
Safety  Program. 
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|2)  Approve  ail  actions  that  impU  or 
establish  a  DA  safety  position  for 
biologic^]  defense  RDTE  co\ered  by  this 
part. 

(3)  Represent  DA  on  all  biological 
defense  RDTT  safety  studies  and 
re\ipws. 

(4)  Develop  safety  policy  and 
standards  for  biological  defense  RDTE 
operations, 

(5)  Develop  Army  level  safety 
program  guidance. 

(6)  Conduct  an  annual  rridnagement 
review  of  the  biological  defense 
occupational  safety  and  health  programs 
of  commands  with  BiologK  a!  Defense 
Program  (BDP)  operations  and 
responsibilities,  to  ensure  consistency 
with  DA  policy. 

(7)  Conduct  biologicol  defense  safety 
evaluation  visits,  and  advise  the  Army 
Staff  (ARSTAF)  of  concerns,  trends,  and 
needed  corrective  actions. 

(8)  Develop  policies  and  provide 
guidance  for  executing  the  Biological 
Defense  Safety  Program, 

(9)  Conduct  the  review  of  general 
construction  plans  for  biological  defense 
RDTE  facilities, 

(10)  Establish  procedures  to 
investigate  biological  defense  related 
mishaps,  referenced  in  AR  385-40. 

(11)  Serve  as  proponent  fur  ,Army 
biological  safety  training 

(d)  The  Commanding  General,  L'nited 
States  Army  Corps  of  Engineers,  (CG, 
USAGE)  will  establish  procedures  to 
ensure  that  biological  defense  RDTE 
facilities  are  designed,  constructed,  and 
acquired  in  accordance  with  current 
Federal.  State,  Department  of  Defense 
(DOD),  and  DA  regulatory  standards, 

fe)  The  Surgeon  General  (TSG)  will — 

(1)  Develop  occupational  health 
standards  and  medical  support  policies 
for  the  BDP. 

(2)  Provide  advice  and  guidance  for 
health  hazard  assessments  and  medical 
surveillance  in  accordance  with  current 
directives  and  policies. 

(3)  Provide  medical  guidance  for 
selecting  appropriate  protective 
equipment  for  use  in  the  BDP. 

(4)  Provide  a  representative  to  each 
BDP  special  safety  study  group. 

(5)  Provide  occupational  health 
support  to  the  DASAF  for  conduct  of 
annual  management  reviews 

(5  624.4(c)(6)): 

(f)  The  Commander.  United  States 
Army  Medical  Research  and 
Development  Command  (USAMRDC).  in 
addition  to  major  Army  commands 
(MACOMs)  responsibilities,  will — 

(1)  Conduct  safety  site  assistance 
visits  at  BDP  Army  research  facilities, 
on  a  periodic  basis  as  determined 
necessary  by  the  DASAF,  and  advise 


the  ARSTAF  of  findings  and 
recommendations 

[2]  Provide  a  group  member  for  all 
other  studies  and  reviews. 

(3)  Assist  Headquarters,  Department 
of  the  Army  (HQDA)  in  its  oversight  role 
of  monitonng  biological  defense  RDTE 
activities  throughout  the  Army  and 
advise  HQDA  on  concerns,  trends,  and 
corrective  actions  required. 

(41  Assist  the  DASAF  in  performing 
biological  defense  safety  program 
mishap  investigations. 

(5)  Assist  the  DASAF  in  developing 
biological  defense  safety  policy  and 
recommend  changes  to  policies  and 
procedures. 

(6)  Serve  as  the  proponent  for  the  BDP 
Special  Immunization  Program. 

(g)  M.ACOM  Commanders  with  a  BDP 
mission  will — (1)  Establish  and  operate 
an  effective  safety  program. 

(2)  Publish  a  command  program  to 
implement  HQDA  biological  safety 
standards  and  to  identify 
responsibilities  for  all  subordinate 
organizations  that  maintain,  store, 
handle,  use,  transport,  or  dispose  of 
etiologic  agents  used  in  the  BDP. 

(3)  Supervise  subordinate 
organizations  to  ensure  that  an  effective 
safety  program,  which  complies  with 
this  regulation,  DA  Pam  385-69.  and  AR 
385-10  is  implemented  and  maintained. 

(4)  Ensure  that  biological  defense 
safety  programs  comply  with  the 
provisions  of  this  regulation  and  DA 
Pam  385-€9. 

(5)  Appoint  a  safety  and  health 
manager  per  AR  385-10,  who  is 
occupationally  qualified  under  Office  of 
Personnel  Management  standards  and 
has  special  knowledge  of  biological 
safety  and  health  requirements.  This 
safety  and  health  manager  should  be  the 
single  point  of  contact  for  all  aspects  of 
the  BDP  Safety  Program. 

(6)  Review  standing  operating 
procedures  (SOPs)  for  biological  defense 
RDTE  operations. 

(7)  Develop  and  submit  general 
construction  plans  for  approval  through 
command  channels  to  HQDA,  Army 
Safety  Office,  DACS-SF,  WASH  DC 
20310-0200. 

(8)  Approve  or  disapprove  individual 
access  to  etiologic  agent  restricted 
areas. 

(9)  Implement  a  Chemical  Hygiene 
Plan,  as  appropriate,  which  meets  the 
requirement  of  29  CFR  1910,1450. 

Subpart  B— Biological  Defense  Safety 
Policy  and  Procedures 

§626  5     Poltcy 

(a)  This  regulation  applies  to  BDP 
RDTE  operations  involving  etiologic 


agents  being  investigated  by  DA  for 
biological  defense  purposes. 

(b)  Specific  biological  safety 
requirements  and  guidance  are 
contained  in  DA  Pam  385-69. 

§  626.6     Mishap  reporting  and  Investigation 

Biolog!'_H:  ; 'r.'rrsc  hiiTr  '<■   •■>   ■ 
mishaps  will  be  reported  and 
investigated  per  AR  385-40  and  AR  40- 
400.  Med  16  Report  will  be  used  to 
report  only  personnel  exposure  or 
illness  related  to  the  BDP 

5  626  7     .Administrative  ana  worh  pfaci'Ce 
control*. 

(a)  The  cardinal  principle  for  safety  in 
BDP  operations  is  to  minimize  the 
potential  exposure  of  personnel  to 
etiologic  agents,  in  practice,  this  means 
conducting  RDTE  activities  using  the 
appropriate  facilities,  equipment,  and 
procedures  for  the  biosafety  level  (BL). 
and  requiring  only  the  minimum  number 
of  appropriately  trained  personnel,  the 
minimum  period  of  time,  and  minimum 
amount  of  the  material,  consistent  with 
program  objectives  and  safe  operations. 

(b)  Open  air  testing  under  the  BDP  is 
restricted  to  use  of  simulants  only, 
unless  the  Secretary  of  Defense 
determines  that  testing  is  necessary  for 
national  security  in  accordance  with 
section  409.  Public  Law  91-121.  83  Stat. 
204.  signed  November  18, 1967.  Also,  for 
RDTE  involving  protective  equipment  or 
detection  devices,  the  least  hazardous 
etiologic  agent  consistent  with  mission 
objectives  will  be  employed.  All  testing 
of  such  equipment  employing  etiologic 
agents  will  be  in  appropriate  biosafety 
level  containment  laboratories. 

(c)  A  hazard  analysis,  to  determine 
safety  precautions,  necessary  personnel 
protection  and  engineering  features,  and 
procedures  to  prevent  exposure,  will  be 
completed  for — 

(1)  All  BDP  operations  involving 
etiologic  agents. 

(2)  A  change  in  process  or  control 
measures  that  may  increase  potential 
contact  or  concentrations  of  biological 
material. 

(d)  An  SOP  is  required  for  all 
biological  defense  RDTE  operations.  The 
SOP  will— 

(1)  Describe  in  detail  all  necessary 
operational  and  safety  requirements. 

(2)  Describe  in  detail  actions  to  take 
in  the  event  of  mishap. 

(3)  Describe  in  detail  the  location  of 
required  emergency  response 
equipment. 

(4)  Be  available  at  the  work  6ite. 

(5)  Forbid  concurrent  unrelated  work 
during  biological  defense  RDTE 
operations  within  a  laboratory  area  or 
suite. 
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(6)  Be  approved  by  the  commander  or 
the  safety  officer  and  signed  by  workers 
involved  in  the  operation. 

(7)  Provide  names  and  telephone 
numbers  of  responsible  personnel. 

(e)  Training  and  information.  All 
personnel  who  work  directly  with 
etioiogic  agents  in  the  BDP.  or  who 
otherwise  have  a  potential  for  exposure, 
will  receive  appropriate  training  to 
enable  them  to  work  safely  and  to 
understand  the  relative  significance  of 
agent  exposures. 

(1)  This  training  will  include  signs  and 
symptoms  of  etioiogic  agent  exposure, 
information  on  sources  of  exposure, 
possible  adverse  health  affects,  and 
practices  and  controls  used  to  limit 
exposures.  The  environmental  and 
medical  monitoring  procedures  in  use. 
their  purposes,  worker  responsibilities 
in  health  protection  programs,  and 
handling  of  laboratory  mishaps  will  also 
be  presented. 

(2)  Workers  will  be  required  to 
demonstrate  proficiency  before 
performing  potentially  hazardous 
operations.  Refresher  training  will  be 
repeated  at  least  annually 

(3)  Initial  and  refresher  training  will 
be  documented  and  kept  on  file  as  a 
permanent  record. 

(f)  Medical  surveillance.  A  medical 
s.;rveillance  program  (see  AR  40-5)  will 
be  established  for  all  personnel  (military 
and  civilian)  who  may  be  potentially 
exposed  to  etioiogic  agents. 

(1)  Placement,  periodic  medical 
surveillance  examinations,  and 
termination  examinations  shall  be 
conducted  for  each  worker,  to  establish 
a  baseline  health  record  and  to  provide 
periodic  job-related  assessments  of  the 

.  worker's  health  status.  Preassignment, 
periodic,  and  termination  health 
assessments  will  include  a  work  history, 
a  medical  history,  physical 
examinations,  indicated  clinical 
laboratory  sutdies  and.  when  available, 
examinations  or  tests  specific  to  the 
etioiogic  agent  in  question. 

(2)  Medical  officers  responsible  for 
treating  BDP  etioiogic  agent  exposures 

nd  conducting  medical  surveillance  for 
BDP  workers  shall  receive  specialized 
t.-aining  on  the  unique  hazards  of 
f  tiologic  agents  and  recommended 
n-.edical  therapies. 

(3)  Special  immunizations  will  be 
g'.ven  to  personnel  handling  specific 
etioiogic  agents  as  required. 

(4)  Records  documenting  the  above 
will  be  maintained  permanently. 

(g)  Emergency  preparedness:  (1)  SOPs 
will  address  emergency  procedures 
related  to  any  mishap  involving  BDP 
etioiogic  agents.  Notification  and 
evacuation  procedures  will  be  covered 


in  detail,  as  well  as  measures  to  contain 
the  contamination. 

(2)  Local,  regional.  State,  or  Federal 
emergency  support  and  coordinating 
agencies,  such  as  law  enforcement,  fire 
departments,  health  departments,  and 
governments  will  be  informed  of  BDP 
activities  and  the  appropriate  support 
necessary,  to  include  any  equipment  and 
training  necessary,  to  provide  effective 
emergency  response  and  ensure 
compliance  with  community  "right-to- 
know"  statutes  and  regulations. 
Agreements  with  external  agencies  must 
be  formalized. 

(3)  If  a  mishap  with  a  BDP  etioiogic 
agent  results  in  personnel  exposure, 
approved  emergency  procedures  will  be 
immediately  initiated  to  protect 
personnel  and  the  environment  and  to 
constrain  the  spread  of  contamination. 
All  personnel  except  those  responsible 
for  emergency  operations  will  evacuate 
the  immediate  area. 

(4)  Special  medical  surveillance  will 
be  started  as  soon  as  possible  for  all 
workers  present  in  the  potentially 
affected  area  at  the  time  of  the  mishap 

(h)  Labeling  and  posting  of  hazards: 

(1)  Hazard  warning  signs  which 
incorporate  the  universal  biohazard 
symbol  will  be  posted  on  the  access 
door  to  the  work  area.  (See  DA  PAM 
385-69.  para  3-5a(l).)  The  sign  will  be 
covered  or  removed  if  the  organizational 
safety  officer  certifies  that  the  area  has 
been  decontaminated. 

(2)  For  areas  irradiated  with 
ultraviolet  light,  a  caution  sign  reading 
"Ultraviolet  Light,  Wear  Eye  Protection" 
will  be  posted. 

(i)  Disposal  controls.  Etioiogic  agents 
used  in  the  BDP  must  be 
decontaminated  before  disposal  of 
infectious  or  hazardous  wastes  and 
must  not  violate  any  Army.  Federal. 
State,  local,  or  host  nation 
environmental  standards.  Procedures  for 
decontamination  are  described  in  DA 
Pam  385-69. 

(1)  The  preferred  methods  of 
decontamination  of  etioiogic  agents  are 
autoclaving  or  chemical  inactivation 
with  appropriate  biocidal  solutions.  (Set 
chap  5.  DA  Pam  385-69.) 

(2)  Etioiogic  agents  awaiting 
decontamination  will  be  contained  at 
the  appropriate  biosafety  level. 

(j)  Maintenance  controls.  A  continuing 
program  for  equipment  and  facility 
maintenance  will  be  implemented  for 
each  BDP  operation. 

(k)  Protective  equipment.  Guidance 
concerning  protective  equipment  is 
contained  in  DA  Pam  385-69. 

§  626.8    Etioiogic  agent  containment 

(a)  Facility  engineering  controls  and 
appropriate  biocontainment  equipment 


will  be  usf  d.  in  conjunction  with  special 
practices  and  procedures,  to  minimize 
potential  exposure  of  personnel  and  the 
environment  to  etioiogic  agents  used  in 
BDP  operations.  Engineering  and 
equipment  controls  will  be  implemented 
to  the  maximum  extent  feasible  and 
verified  as  effective.  Protective  clothing 
will  not  be  used  in  lieu  of  engineering 
controls.  Engineering  controls  will  be 
the  prime  means  of  biocontainment. 
Personal  protective  equipment  such  as 
respirators  are  to  be  used  only  after 
fea.sible  engineering  controls  have  been 
shown  unable  to  control  the 
environment  fully. 

(b)  Before  beginning  any  etioiogic 
agent  operation,  a  determination  will  be 
made  that  the  hazards  associated  with 
the  operation  are  under  positive  control 
as  defined  in  the  applicable  SOP  and 
that  the  operation  complies  with  the 
criteria  of  this  regulation  and  DA  Pam 
3BS-69. 

§  626.9    Inspections. 

(a)  Biosafety  laboratories  require 
periodic  (at  least  quarterly  for  BL-1  and 
BL-2  and  monthly  for  BL-3  and  BL^ 
laboratories),  inspections  by  safety  and 
health  professionals.  Safety  officials  will 
document  the  inspections,  assure  that 
deviations  from  safe  practices  are 
recorded,  and  that  recommended 
corrective  actions  are  taken.  If 
deviations  are  life  threatening,  this  area 
will  be  restricted  until  corrective  actions 
are  accomplished.  New  RDTE  efforts 
involving  etioiogic  agents  will  be 
evaluated  and  inspected  prior  to  start-up 
to  assure  equipment,  facilities,  employee 
training,  and  procedures  are  in  place 
and  adequate  for  the  introduction  of 
BDP  material.  Safety  officials  will 
maintain  such  records  for  3  years  and 
will  review  the  records  at  least  annually 
for  trends  requiring  corrective  actions. 

(b)  Supervisors  shall  inspect  work 
areas  frequently  (at  least  weekly)  and 
take  corrective  actions  promptly. 

§626.10     T'anspoftation  o<  SHP  etioiogic 
agents. 

ia)  Etioiogic  agents  utilized  in  the  BDP 
shall  be  packed,  labeled,  marked, 
prepared  for  shipment,  and  shipped  in 
accordance  with  applicable  Federal. 
State,  and  local  laws  and  regulations,  to 
include  42  CFR  part  72.  "Interstate 
Shipment  of  Etioiogic  Agents."  49  CFR 
parts  172  and  173  (Department  of 
Transportation).  9  CFR  part  122  (USDA 
Restricted  Animal  Pathogens),  and  DA 
Pam  385-69. 

(b)  Etioiogic  agents  shipped  to  support 
the  BDP  will  use  secondary  shipping 
containers  which  are  sealed  with  a 
crimped  lid  (see  app  D.  DA  Pam  385-69). 
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(c)  BDP  organizations  and  contractors 
who  provide  etiologic  agents  will  ship 
all  etiologic  agents  by  private  carrier. 
The  United  States  Postal  Service  will 
not  be  used  to  transport  etiologic  agents 
required  for  the  BDP, 

(d)  In  addition  to  the  above 
requirements,  shipments  of  BL-4 
etiologic  agents  will  be  hand  carried  by 
Government  courier  or  under  the 
immediate  supervision  of  a  responsible 
party.  This  individual  must  be 
knowledgeable  about  the  potential 
hazards  of  the  materials  and  be  able  to 
monitor  all  aspects  of  the  shipment  to 
ensure  that  required  transfers  have  been 
completed  and  documented  and  final 
receipt  has  been  accomplished  and 
acknowledged. 

(e)  Audit  trails  of  all  BDP  etiologic 
agent  shipments  and  receipts  of  such 
agents  shall  be  established  and 
maintained  for  at  least  3  years.  Such 
audit  trails  shall  identify  date  of 
shipment,  carrier,  addresses  of  the 
shipper  and  recipient,  and  agent(s) 
shipped  and  received. 

§  626. 1 1     General  construction  plans. 

General  construction  plans  for  BDP 
facilities,  as  well  as  for  changes  in  use 
of  facilities,  will  be  submitted  through 
the  chain  of  command  to  HQDA,  Army 
Safety  Office.  DACS-SF,  WASH  DC 
20310-0200  for  safety  review  and 
approval.  Plans  shall  be  forwarded  for 
new  construction  or  major  modifications 
of  facilities  used  in  the  BDP.  The  facility 
system  safety  requirements  of  AR  385- 
16  and  AR  415-1,5  shall  be  followed. 
Simultaneously,  RDTE  requirements  that 
necessitate  such  renovation, 
modification,  or  construction  shall  be 
submitted  through  the  chain  of 
command  to  HQDA,  OASA(RD.'\), 
SARD-ZT,  WASH  DC  20310-0103  for 
review  and  approval. 

§  626. 12     Maximum  credible  event  (MCE). 

(a)  Because  of  the  complexity  of  the 
RDTE  conducted  in  the  BDP,  the  range 
of  potential  consequences  that  could  be 
associated  with  a  mishap  must  be 
considered.  MCE  is  a  risk  analysis 
technique  which  provides  a  useful  tool 
for  estimating  the  effectiveness  of 
existing  safeguards.  The  potential  for 
events  must  be  carefully  analyzed  to 
determine  the  MCE  that  could  occur  and 
cause  a  mishap.  All  hazard  analysis  and 
general  construction  plans  mentioned  in 
§  626  11  will  include  a  consideration  of 
an  MCE. 

;b)  The  term  MCE,  as  used  herein,  is 
analogous  to  a  realistic  worst-case 
analysis.  The  best  available  credible 
information  will  be  applied  to  estimate 
the  results  of  various  MCEs.  Those 
assumptions  that  yield  the  potential  for 


more  severe  consequences,  as  opposed 
to  assumptions  that  operational  and 
safety  controls  will  always  perform  as 
designed,  will  be  used.  The  rule  of 
reason  will  be  applied  to  confine  the 
MCE  to  realistic  or  believable 
occurrences. 

(c)  When  considering  an  MCE. 
consider  the  redundancy  of  safety 
systems  engineered  into  the  facilities 
and  the  equipment  used,  depending  on 
containment  level  required  to  make 
them  as  fail-safe  as  practical.  The  MCE 
for  containment  laboratories  must  be 
considered  in  terms  of  physical 
containment  for  both  toxins  and 
biological  organisms.  Therefore,  both 
toxin  and  biological  MCEs  will  be 
considered. 

(d)  Because  aerosols  of  etiologic 
agents  represent  the  most  significant 
potential  hazard  for  exposure  of 
workers  or  the  environment,  a  hazard 
analysis  (to  include  MCE)  of  proposed 
BDP  RDTE  activities  will  be  performed 
to  determine  the  procedures,  engineering 
controls,  and  facility  design  required  to 
mitigate  potential  significant  hazards. 

§626.13    Controls. 

(a)  Personnel  who  are  not  needed  to 
operate  a  BDP  laboratory,  will  not  be 
allowed  to  enter  potentially  hazardous 
areas. 

(b)  Written  procedures  to  control 
access  and  ensure  that  personnel  can  be 
evacuated  or  protected  from  exposure 
may  be  used  in  place  of  absolute 
personnel  exclusion. 

§  626.14    Waivers  and  exemption*. 

(a)  The  goal  of  the  biological  defense 
safety  program  is  strict  adherence  to 
safety  standards  and  the  elimination  of 
all  waivers  and  exemptions. 

(b)  Waiver  authority.  (1)  The  Chief  of 
Staff,  Army  (CSA)  is  the  controlling 
authority  for  granting  waivers  of 
biological  defense  safety  standards. 
This  authority  is  redelegated  by  this 
regulation  to  commanders  of  MACOMs 
and  the  commander  of  the  USAMRDC. 

(2)  Waiver  authority  will  not  be 
subdelegated. 

(3)  Commanders  with  waiver 
authority  will — 

(i)  Ensure  the  existence  of  necessary 
and  compelling  reasons  before  granting 
waivers. 

(ii)  Grant  waivers  to  standards  for 
installations  and  activities  within  their 
areas  of  authority. 

(c)  Waiver  requests:  (1)  Commanders 
of  installations  and  activities  will 
submit  a  request  for  waiver  when 
compliance  with  these  standards  carmot 
be  achieved.  When  such  waivers  affect 
on  other  commands,  initiating  activities 


will  coordinate  requests  with  those 
commands. 

(2)  Requests  for  waivers  will  contain 
the  following  information: 

(i)  Description  of  conditions.  State  the 
mission  requirements  and  compelling 
reasons  which  make  the  waiver 
essential  and  the  impact  if  not  approved, 
and  describe  all  affected  sites  or 
facilities  and  the  quantity  and  type  of 
BDP  required. 

(ii)  The  safety  regulations,  including 
specific  safety  requirements  or 
conditions  cited  by  paragraph,  from 
which  the  waiver  is  requested,  and  the 
reasons  for  the  waiver. 

(iii)  Specific  time  period  for  which  the 
waiver  is  requested. 

(iv)  A  hazard  analysis  which 
identifies  actual  and  potential  hazards 
which  can  result  from  the  waived 
requirements  or  conditions. 

(v)  A  risk  assessment  that  provides 
information  on  the  risk  being  assumed 
because  of  the  waiver.  The  assessment 
will  include  those  safety  precautions 
and  compensatory  measures  in  force 
during  the  waiver  period. 

(vi)  A  waiver  abatement  plan  to 
include  milestones,  resources,  and 
actions  planned  to  eliminate  the  need 
for  the  waiver. 

(3)  Requests  for  waivers  will  be 
forwarded  through  command  channels 
to  the  MACOM  or  CG,  USAMRDC.  as 
appropriate,  for  approval.  MACOM  or 
USAMRDC  safety  officials  will  forward 
a  copy  of  approved  waivers  to  HQDA, 
DACS-SF.  WASH  DC  20310-0200. 
Copies  of  all  waivers  will  be  maintained 
at  the  installation  and  MACOM  or 
USAMRDC  Safety  Offices  for  up  to  3 
years  after  the  waiver  is  terminated. 

(4)  Time  limitations:  (i)  Waivers  are 
normally  limited  to  1  year  or  less,  and 
will  be  considered  rescinded  after  1 
year,  unless  reviewed.  The  activity  or 
installation  commander  forwarding  a 
request  for  waiver  will  allow  time  to 
permit  investigation,  evaluation,  and 
reply. 

(ii)  Waivers  may  be  renewed  each 
year  by  the  commander  originally 
granting  the  waiver  for  a  waiver  period 
not  to  exceed  5  years.  Prior  renewal, 
commanders  will  review  the  need  for 
the  waiver  to  ensure  that  circumstances 
requiring  the  waiver  have  not  changed. 
Results  of  this  review  (and  a  progress 
report  regarding  milestones  that  have 
been  completed)  will  be  forwarded 
through  command  channels  to  the 
commander  originally  granting  the 
waiver. 

(iii)  A  request  for  amendment  will  be 
initiated  when  factors  or  circumstances 
requiring  a  change  to  the  original  waiver 
are  identified. 
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(iv)  When  factors  or  circumstances 
prevent  correction  of  the  waiver 
condition  within  5  years  of  the  initial 
approval  of  the  waiver,  such  condition 
becomes  a  candidate  for  an  exemption. 

(d)  Exemptions.  (1)  Exemptions  are 
relatively  long-term  exceptions  to 
otherwise  mandatory  standards. 
Exemptions  will  be  granted  only  under 
the  following  conditions: 

(i)  If  corrective  measures  are 
impractical. 

(ii)  If  impairment  of  the  overall 
defense  posture  would  result. 

(iii)  If  positive  programs  to  eliminate 
of  the  need  for  the  exemption  are  being 
pursued. 

(2)  Exemptions  can  be  approved  only 
by  the  Secretary  of  the  Army. 

(i]  Requests  for  exemptions  will  be 
sent  through  command  channels  to 
HQDA,  DACS-SF.  WASH  DC  20310- 
0200. 

(ii)  Exemption  requests  will  include 
the  information  required  in 
paragraph(c)(2)  of  this  section. 

(iii)  Copies  of  exemption  requests  will 
be  maintained  at  the  installation  and 
MACOM  or  USAMRDC  Safety  Offices. 

Sijbpari  C— BCP  Contractors 

■  S?5  15     Writter  p-ocedvjr»s  for 
contractor  rev^e*. 

The  contracting  agency  will  prepare 
written  procedures  for  reviewing 
contractor  capability  to  safely  perform 
BDP  work  with  etiologic  agents.  The 
written  procedures  will  describe  the 
criteria  and  guidelines  for  preparing  the 
facilities  description,  safety 
requirements,  special  procedures  and 
techniques,  inspection  procedures,  and 
MCE  scenarios.  These  written 
procedures  will  be  submitted  to  the 
contracting  agency  MACOM  for  review 
'i"d  approval 

§  626.16    Contracting  agencies. 

Contracting  agencies,  in  coordination 
with  their  respective  Command  safety 
offices  will  monitor  contractor 
performance  in  meeting  safety 
requirements. 

(a)  The  contracting  agency  will 
establish  an  inspection  program  and 
schedule  for  all  BDP  contractors  who 
perform  contract  work  with  BL-3  or  BL- 
4.  Inspections  will  be  conducted  by 
safety  and  health  personnel.  The 
schedule  will  include,  as  a  minimum,  the 
following: 

(1)  A  pre-award  inspection  on  site, 
prior  to  contact  award,  for  initial 
contracts  for  BDP  work  requiring  BL-3 
or  BL-4  operations.  If  during  a  pre- 
a^-Nard  inspection,  major  corrective 
measures  are  required,  a  reinspection  is 


required  prior  to  the  beginning  of 
contract  operations. 

(2)  A  pre-award  inspection  of  follow- 
on  BL-3  and  BL-4  contracts. 

(3)  A  pre-operational  inspection  if  a 
major  change  in  procedures,  facilities,  or 
equipment  is  made  after  the  pre-award 
survey. 

(4)  Annual  inspection  of  BL-3  and 
seminannual  inspection  of  BL-4 
contractor  facilities,  equipment,  and 
operations. 

(b)  Pre-award  surveys  and  annual 
inspections  of  contractors  performing 
work  requiring  BL-3  or  BL^  will  be 
conducted  by  safety  and  health 
professionals  trained  in  BDP  operational 
safety  requirements.  Pre-award  surveys 
and  annual  inspections  of  BL-1  and  BL- 
2  contractors  will  be  conducted  by 
safety  and  health  professionals  or 
contracting  agency  representatives  who 
are  trained  in  biological  safety 
inspection  techniques.  The  Safety 
Inspection  Checklist  in  DA  Pam  385-69 
will  be  used. 

(c)  The  contracting  agency  will  require 
each  BDP  contractor  whose  contract 
requires  the  use  of  etiologic  agents  to 
prepare  a  facility  safety  program  plan 
based  on  the  criteria  below  and  subm.it 
the  plan  to  the  contracting  agency  for 
review  prior  to  beginning  BDP  contract 
operations.  The  plan  will  describe  the 
contractor  organization,  and  procedures 
for  meeting  DOD,  Army,  and  contracting 
Command  safety  requirements  as 
specified  in  the  contract. 

(1)  A  safety  training  program  for  all 
individuals  working  with  etiologic 
agents  must  be  documented  by  the 
contractor  and  include,  as  a  minimum, 
the  requirements  in  5  628.7(e). 
Appropriate  safety  training  will  be 
provided  to  scientists,  other  laboratory 
personnel,  and  unrelated  personnel  such 
as  technicians,  clerical,  and 
maintenance  workers.  This  training  will 
be  documented. 

(2)  The  contractor  must  designate  a 
qualified  individual  to  be  responsible  for 
the  entire  safety  program  with  full 
authority  to  develop  and  enforce 
contractor  safety  policies.  Regular 
safety  inspections  will  be  conducted  and 
inspection  reports  will  be  provided  to 
the  contracting  agency  upon  request. 

(3)  Policies  for  storing,  handling,  and 
moving  etiologic  agents  within  the 
contractor  facility  shall  be  included  in 
the  plan. 

(4)  PoUcies  and  procedures  for 
disposal  of  any  etiologic  agent  waste 
must  be  identified.  Disposal  must 
com.ply  with  Federal,  State,  and  local 
regulations  as  well  as  DOD  and  Anny 
requirements. 

(5)  An  SOP  must  be  established  for 
each  area  where  BDP  etiologic  agents 


are  stored,  transferred,  or  used.  In 
addition,  an  SOP  must  be  prepared  for 
operations  unique  to  any  specific 
contract.  The  contractor  will  provide  the 
SOP  to  contracting  agency  personnel 
upon  request  for  review. 

(6)  For  contracts  requiring  BL-3  or  Bl.- 
4,  the  contractor  will  provide  (upon 
request)  facility  engineering  drawings 
and  specifications  for  the  relevant 
etiologic  agent  containment  areas, 
associated  ventilation  systems,  and 
local  approving  authority.  Also  to  be 
included  is  test  data  verifying  that  all 
systems  adequately  meet  the  DOD  and 
Army  safety  requirements,  as  well  as 
test  methods  for  periodic  recertification 
of  the  system. 

(7)  MCE  scenarios  that  ensure  that  all 
realistic  threats  are  considered  at 
contrnr.tnr  sites,  see  §  626  12  of  this  part. 

§  626. 1 7     Contraclof  changes. 

The  contractor  will  submit  proposed 
changes  to  the  original  safety 
documentation  to  the  contracting  agency 
for  review  prior  to  implementation. 
Requests  will  include  justification  and 
test  data  verifying  that  adequate  safety 
will  be  maintained, 

§626.18    Bt)P  contract  requirements. 

[a]  CunlrdLtors  performing  work  with 
BI.-3  and  BL-4  material  must  prepare  a 
plan  detailing  procedures  for  controlling 
laboratory  mishaps  involving  etiologic 
agents. 

(1)  The  contractor  shall  have  the 
necessary  equipment  and  trained 
personnel  for  controlling  the  mishap. 

(2)  In  the  event  of  an  incidental 
release  of  a  BDP  eUologic  agent  from 
appropriate  laboratory  biocontainmem 
that  may  result  in  personnel  exposure, 
approved  emergency  procedures  will  be 
initiated  immediately  to  effectively 
protect  personnel  and  the  environment 
and  to  constrain  the  spread  of 
contamination.  The  affected  areas  will 
be  decontaminated  before  normal 
operations  are  resumed. 

(3)  Special  medical  sun-eillance  will 
be  started  as  soon  as  possible  for  all 
workers  present  in  the  potentially 
affected  area  at  the  time  of  the  mishap. 

(4)  Local  emergency  support  agencies, 
such  as  law  enforcement,  fire 
departments,  health  departments,  and 
govermnents  will  be  informed  of  BDP 
activities  and  the  appropriate  support 
necessary,  to  include  any  equipment  and 
training  to  provide  effective  om(:rgency 
response.  Agreements  with  external 
agencies  must  be  formaiized. 

(5)  The  contractor  shall  be  required  to 
review  the  plan  annually  and  consult 
external  agencies  if  there  is  an 
agreement  for  them  to  provide 
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assistance.  This  should  be  done  in 
coordination  with  the  rontracting 
agency. 

Subpart  D— BDP  Studies  and  Reviews 

§626.19    Assuring  maximum  safety. 

(a)  Safety  studies  and  reviews  are 

conducted  to  assure  that  maximum 
safety  and  health  measures  arc  being 
taken  to  prevent  mishaps  involving  BDP 
etiologic  agents  in  any  amount  or  under 
any  conditions  that  may  cause 
incapacitation,  illness,  or  death  to  any 
person,  or  adverse  effects  on  the  public 
or  to  the  environment. 

(b)  The  sys'em  safety  requirements  of 
AR  385-18  will  be  followed  during  all 
BDP  safety  studies  and  reviews. 

ti  626  20    Special  studies. 

Any  HQDA  agency  may  recommend  a 
special  study  or  review  of  an  etiologic 
agent  or  system  when  it  becomes 
necessary  to  investigate  the  condition  or 
changes  described  below.  The 
responsbile  HQDA  agency  will 
determine  the  scope  and  conduct  the 
study  or  review.  Special  study  activities 
will  be  coordinated  with  HQDA  DACS- 
SF,  WASH  DC  20310-0200 

(a)  Conditions  or  practices  which  may 
affect  safety. 

(b)  Major  system  modifications 
including  both  design  and  physical 
configuration  changes. 

(c)  Significant  changes  to  safety, 
health,  and  environmental  protection 
standards  and  requirements  that  affect 
BDP  operations 

Appendix  .\  to  part  626 — Referrnccs 

These  publications  can  be  obtained  from 
the  National  Technical  Information  Services, 
U.S.  Department  of  Commerce,  5285  Port 
Royal  Road.  Springfield,  Virginia  22161. 

Required  Publications 

AR  40-5 — Preventive  Medicine.  (Cited 

§  626  7;f)  introductory  text) 
AR  40-400— Patient  Administration.  (Cited  in 

§  626  6) 
AR  385-10— Armj  Safety  Program.  (Cited  in 

§§  626.4(c)  introductory  text.  626  4(g)(3), 

and626.4(s)(5)) 
AR  385-16 — System  Safety  Engineering  and 

Management.  (Cited  :n  {§  62B  V.    and 

62619 
AR  385-40 — Accident  Reporting  and  Records. 

(Cited  m  §1  626.4(c)(10)  and  626.6) 
AR  415-15 — Military  Construction.  Army 

(MCA)  Program  Development.  (Cited  in 

§  626,11) 
DAPam  38,V-6»— Biological  Defense  Safety 

Program  (Cited  in  §  |  626.1(b).  626.4(g)(3), 

626.4(g)(4).  626  5(b).  626.7(h)(1),  626.7(i) 

intro  text,  626.7(i)(l),  626.7(k),  626.8(b), 

626.10(a),  626.10(b),  and  626.16(b)) 
Med  16  Report.  (Cited  in  {  626.6) 


Related  Publications 

A  related  pubiii^tior.  Is  merely  a  source  of 
additional  Information.  The  user  does  not 
have  to  read  it  to  understand  this  regulation. 
AR  40-10— Health  Hazard  Asaessment 

Program  in  Support  of  the  Army  Material 

Acquisition  Decision  Process 
AR  70-1 — Systems  Acquisition  Policy  and 

Procedures 
.'KR  70-10— Test  and  Evaluation  During 

Development  and  Acquisition  of  Materiel 
AR  70-18— The  Use  of  Animals  in  DOD 

Programs 
AR  70-25 — Use  of  Volunteers  as  Subjects  of 

Research 
AR  70-65 — Management  of  Controlled 

Substances,  Ethyl  AlcohoL  and  liazardous 

Biological  Substances  in  Army  Research, 

Development,  Test,  and  Evaluation 

Facilities 
AR  200-1 — Elnvironmental  Protection  and 

Enhancement 
AR  200-2— Environmental  Effects  of  Army 

Actions 
AR  405-90— Disposal  of  Real  Estate 

Appendix  B  !o  F\-iii  fi.^ft- Cio-.s.i-y 

Abbreviations 

AMC— United  States  Army  Materiel 

Command 
AR — Army  regulation 
ARSTAF— Army  Staff 
ASA  (IL&E)— Assistant  Secretary  of  the 

Army  (Installations,  Logistics  and 

Environment) 
ASA  (RDA)— Assistant  Secretary  of  the 

Army  (Research,  Development,  and 

Acquisition) 
BDP — Biological  Defense  Program 
BL — Biosafety  level 
CG — commanding  general 
CSA— Chief  of  Staff.  United  States  Army 
DA — Department  of  the  Army 
DA  Pam — Department  of  the  Army  Pamphlet 
DASAF— Director  of  Army  Safety 
DCSOPS— Deputy  Chief  of  Staff  for 

Operations  and  Plans 
DOD — Department  of  Defense 
HEPA — high  efficiency  particulate  air 
HQDA — Headquarters,  Department  of  Army 
IPR — in  process  reviews 
MACOM — major  Army  command 
MCA — Military  Construction.  Army 
MCE — maximum  credible  event 
OCSA— Office  of  the  Chief  of  Staff.  United 

States  Army 
R&D — research  and  development 
RDTE — research,  development,  test,  and 

evaluation 
RCRA — Resource  Conservation  Recovery  Act 
SOP — standing  operating  procedure 
TSG — The  Surgeon  General,  Army 
USACE — United  States  Army  Corps  of 

Engineers 
USAMRDC— United  States  Army  Medical. 

Research  and  Development  Command 

Terms 

Biological  Defense  Mishap 

An  event  in  which  the  failure  of  laboratory 
facilities,  equipment,  or  procedures 
appropriate  to  the  level  of  potential 
pathogenicity  or  toxicity  of  a  given  etiologic 
agent  (organism  or  toxin)  may  allow  the 
unintentional,  potential  exposure  of  humans 


or  the  latxjralory  environment  to  that  agent. 
Mishaps  can  be  categorized  into  those 
resulting  in  conHrmed  exposures  and  those 
resulting  in  potential  exposures.  A  confirmed 
accidental  exposure  is  any  mishap  in  which 
there  was  direct  evidence  of  an  exptosure. 
such  as  a  measurable  rise  m  specific 
antibody  titer  to  the  etiologic  agent  in 
question,  or  a  confirmed  diagnosis  of 
intoxication  or  disease.  A  potential  exposure 
is  any  mishap  in  which  there  was  reason  to 
believe  that  anyone  working  with  an  etiologic 
agent  may  have  been  exposed  to  that  agent 
yet  no  measurable  rise  in  specific  antibody 
titer  or  diagnosis  of  illness  or  disease  can  b>e 
found.  However,  there  is  reason  to  believe  in 
such  a  case  that  the  possibility  existed  for 
introduction  of  an  etiologic  agent  through 
mucous  membranes,  the  respiratory  tract, 
broken  skin,  or  the  circulatory  system  as  a 
direct  result  of  the  incident  or  injury. 

Bioconlainment  Area 

An  area  which  meets  the  requirements  for 
a  BL-3  or  BL-4  facility.  The  area  may  t>e  an 
entire  building,  a  suite  of  rooms,  a  single 
room  within  a  building,  or  a  biological  safety 
cabinet. 

Biological  Safety  Cabinetn 

Engineering  controls  designed  to  enable 
laboratory  workers  to  handle  infectious 
etiologic  agents  and  to  provide  primary 
contairjment  of  any  resultant  aerosol.  There 
are  three  major  classes  of  cabinets  (1, 11,  and 
III)  and  several  sub-classes  of  class  II 
cabinets.  Each  type  of  cabinet  provides  a 
different  degree  of  protection  to  personnel 
and  to  the  products  handled  inside  them. 

Biosafety  Level 

A  combination  of  facilities,  equipment,  and 
procedures  used  in  handling  etiologic  agents 
to  protect  the  worker,  environment,  and  the 
community.  This  combination  is  proportional 
to  the  potential  hazard  of  the  etiologic  agent 
in  questioa 

Biosafety  Level  1 

The  facilities,  equipment,  and  procedures 
suitable  for  work  involving  agents  of  no 
known  or  of  minimal  potential  hazard  to 
laboratory  personnel  and  the  environment. 

Biosafety  Level  2 

The  facilities,  equipment,  and  procedures 
applicable  to  clinical,  diagnostic,  or  teaching 
laboratories,  suitable  for  work  involving 
indigenous  agents  of  moderate  potential 
hazard  to  personnel  and  the  environment.  It 
differs  from  BL-1  in  that  (1)  laboratory 
personnel  have  specific  training  in  handling 
pathogenic  agents,  (2)  the  laboratory  is 
directed  by  scientists  with  experience  in  the 
handling  of  specific  agents.  (3)  access  to  the 
laboratory  is  limited  when  work  is  being 
conducted,  and  (4)  certain  procedures  in 
which  infectious  aerosols  could  be  created 
are  conducted  in  biological  safety  cabinets  or 
other  physical  containment  equipment. 
Personnel  must  be  trained.  Strict  adherence 
to  recommended  practices  is  as  important  in 
attaining  the  maximum  containment 
capability  as  is  the  mechanical  performance 
of  the  equipment  itself. 
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Biosafety  Level  3  ' 

The  facilities,  equipment,  and  procedures 
applicable  to  clinical,  diagnostic,  research,  or 
production  facilities  in  which  work  is 
performed  with  indigenous  or  exotic  agents 
where  there  is  potential  for  infection  by 
aerosol  and  the  disease  may  have  serious  or 
lethal  consequences.  It  differs  from  BL-2  in 
that  (11  more  extensive  training  in  handling 
patiiogenic  ana  potentially  lethal  agents  is 
necessary  for  laDoratory  personnel.  (2)  all 
procedures  involving  the  manipulation  of 
infectious  material  are  conducted  within 
biological  safety  cabinets,  or  by  other 
physical  containment  devices,  (3)  the 
laboratory  has  special  engineering  and  design 
features,  including  access  zones,  sealed 
penetrations,  and  directional  airflow,  and  (4) 
any  modification  of  BL-^  recommendations 
must  be  made  only  by  the  commander. 

Biosafety  Level  4 

The  facilities,  equipment,  and  procedures 
required  for  work  with  dangerous  and  exotic 
agents  which  pose  a  high  individual  risk  of 
life-threatening  disease.  It  differs  from  BL-3 
in  that  (1)  members  of  the  laboratory  staff 
have  specific  and  thorough  training  in 
handling  extremely  hazardous  Infectious 
agents,  (2)  laboratory  personnel  understand 
the  primary  and  secondary  containment 
functions  of  the  standard  and  special 
practices,  containment  equipment,  and 
laboratory  design  characteristics.  (3)  access 
to  the  laboratory  is  strictly  controlled  by  the 
commander.  (4)  the  facility  is  either  in  a 
separate  building  or  in  a  conlroUed  area 
within  a  building,  which  is  completely 
isolated  from  all  other  areas  of  the  building. 
(5)  a  specific  facility  operations  manual  is 
prepared  or  adopted.  (6)  within  work  areas  of 
the  facility,  all  activities  are  confined  to 
Class  III  biological  safety  cabinets  or  Class  I 
or  Class  II  biological  safety  cabinets  used  in 
conjunction  with  one-piece  positive  pressure 
personnel  suits  ventilated  by  a  life  support 
system,  and  (7)  the  maximum  containment 
laboratory  has  special  engineering  and  design 
features  to  prevent  microorganisms  from 
being  disseminated  to  the  environment. 

Building 

A  structure  that  contains  the  requisite 
components  necessary  to  support  a  facility 
that  is  designed  according  to  the  required 
biosafety  level.  The  building  can  contain  one 
or  more  facilities  conforming  to  one  or  more 
biosafety  levels. 

Confirmed  Exposure  ' 

Any  mishap  with  a  BDP  agent  in  which 
there  was  direct  evidence  of  an  actual 
exposure  such  as:  A  measurable  raise  in 
antibody  titer  to  the  agent,  or  a  confirmed 
diagnosis  of  intoxication  or  disease. 


Decontamination 

The  physical  or  chemical  processes  by 
which  an  object  or  area,  contaminated  with  a 
harmful  or  potentially  harmful  etiologic 
agent,  is  mad»safe  for  handling  or  use.  Such 
processes  include  physical  removal  of  all 
contaminants,  thermal  destruction  of 
biological  activity  (sterilization),  chemical 
inactivation  (biocidal  process),  or  a 
combination  of  these  methods. 

Etiologic  Agent 

A  viable  microorganism,  or  its  toxin  which 
causes  or  may  cause  human  disease,  and 
includes  those  agents  listed  in  42  CFR  72.3  of 
the  Department  of  Health  and  Human 
Services  regulations,  and  any  material  of 
biological  origin  that  poses  a  degree  of 
hazard  similar  to  those  organisms. 

Exemption 

A  permanent  written  exemption  approved 
by  HQDA  for  a  requirement  imposed  by  this 
regulation.  An  exemption  is  based  on  a 
determination  that  conformity  to  the 
established  standard  is  impossible,  highly 
impracticable,  unnecessary,  or  not  in  the  best 
interest  of  the  United  States  Government. 

First  Aid 

Any  one-time  treatment,  and  any  follow-up 
visit  for  the  purpose  of  observation  of  minor 
scratches,  cuts.  bums,  splinters,  and  so  forth, 
which  do  not  ordinarily  require  medical  care. 
Such  one-time  treatment,  and  follow-up  visit 
for  observation,  is  considtred  first  aid.  even 
through  provided  by  a  physician  or  registered 
medical  professional  personnel. 

High  efficiency  particulate  air  (HEPA)  filter 

A  filter  which  removes  particulate  matter 
down  to  sub-micron  sized  particles  from  the 
air  passed  through  it  with  a  minimum 
efficiency  of  99.97  percent.  HEPA  filters 
remove  particulate  matter  with  great 
efficiency  while  vapors  and  gases  (for 
example  from  volatile  chemicals)  are  not 
removed  and  pass  through  unrestricted."      ^v 
HEPA  filters  are  used  as  the  primary  means 
of  removing  infectious  agents  from  air 
exhausted  from  engineering  controls  and 
facilities. 

Institute  Director  ~ 

The  commander  of  an  Army  activity 
conducting  RDTE  with  BDP  etiologic  agents, 
or  the  equivalent  at  a  research  organization 
under  contract  to  the  BDP. 

Institution 

An  organization  such  as  an  Army  RDTE 
activity  (institute,  agency,  center,  or  similar 
facility)  or  a  contract  organization  such  as  a 
school  of  medicine  or  research  institute  that 
conducts  RDTE  with  BDP  etiologic  agents. 


Laboratory 

An  individual  room  or  rdoms  within  a 
facility  that  provides  apace  m  which  work 
with  etiologic  agents  may  be  performed  ll 
contains  all  of  the  apprnpnate  engineering 
features  and  equipment  required  at  a  given 
biosafety  level  to  protect  personnel  working 
in  the  laboratory  and  the  environment 
external  to  the  facility. 

Potential  Accidental  Exposure 

Any  mishap  in  which  there,  was  reason  to 
believe  that  anyone  working  with  a  BDP 
material  may  have  been  exposed  to  that 
material,  yet  no  measurable  rise  m  antibody 
titer  or  diagnosis  of  intoxication  or  disease 
was  made.  However,  the  high  probability 
existed  for  introduction  of  an  agent  through 
mucous  membranes,  ingestion,  respiratory 
tract,  broken  skin,  or  circulatory  system  as  a 
direct  result  of  the  accident,  injury,  or 
incident. 

Resource  Consen-ation  Recovery  Act 
(RCRA)  Listed  Hazardous  Waste 

The  waste  materials  listed  by 
Environmental  Protection  Agency  under 
authority  of  the  RCRA  for  which  the  disposal 
is  regulated  by  the  Environmental  Protection 
Agency.  A  description  and  listing  of  these 
wastes  is  located  in  40  CFR  part  261. 

Sterilization 

The  complete  destruction  of  all  forms  of 
microbial  life. 

Suite 

An  area  consisting  of  more  than  one  room, 
and  designed  to  be  a  functional  unit  in  which 
laboratory  operations  can  be  conducted. 
Suites  may  contain  a  combination  of 
laboratories  and  animal  holding  rooms  or 
both  and  associated  support  areas  within  a 
facility  that  are  designed  to  conform  to  a 
particular  biosafety  level.  There  may  be  one 
or  more  suites  within  a  facility. 

Toxin 

Toxic  material  of  biologic  origin  that  has 
been  isolated  from  the  parent  organism.  The 
toxic  material  of  plants,  animals,  or 
microorganisms. 

Waiver 

A  temporary  (1  year  or  less)  written  relief 

from  a  requirement  imposed  by  this 

regulation,  pending  accomplishment  of 

actions  or  programs  which  will  result  in 

conformance  to  the  required  standards. 

Waivers  will  not  be  extended  beyond  5 

years 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  92-7695  Filed  4-1-92;  8:45  am) 
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Motor  Carriers,  Exempt  Surface  Freight 
Forwarders,  and  Shipper  Agents; 
Proposed  Rule 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

32  CFR  Part  619 

Program  for  Qualifying  DOD  Freight 
Motor  Carriers,  Exempt  Surface 
Freight  Forwarde'-s.  and  Shipper 
Agents 

agency:  Military  Traffic  Management 
Command,  Department  of  the  Army, 
DOD 

action:  Proposed  rule. 

summary:  This  proposed  rule 
established  changes  to  32  CFR  part  619 
and  is  necessary  to  protect  the  interest 
of  DoD  while  reducing  the  financial 
burden  for  small  established  carriers  to 
do  business  with  DOD.  Bond 
requirement  will  be  based  on  a  sliding 
scale.  The  submission  of  financial 
statements  is  discontinued.  The 
proposed  rule  allows  for  MTMC  to 
approve  insurance  underwriters  on  a 
case-by-case  basis  and  acceptance  of 
self-insurance;  adds  qualification 
standards  for  Surface  Freight 
Forwarders,  and  shipper  agents;  adds 
additional  requirements  and  standards 
for  carriers  wishing  to  handle  shipments 
of  hazardous  or  secret  materials, 
sensitive  weapons  and  munitions;  and 
shipments  which  require  a 
Transportation  Protective  Service  (TPS); 
modifies  the  cargo  insurance 
requirements  for  carriers  of  perishable 
substance  and  bulk  fuel;  and  establishes 
a  basic  agreement  between  MTMC  and 
motor  carriers  who  handle  shipments 
requiring  a  TPS,  shipments  of  hazardous 
materials  (other  than  Classes  A  and  B 
explosives),  and  handle  shipments  of 
classes  A  and  B  explosives. 

DATES:  Comments  must  be  received  on 

c  •  •  '  ■-?  May  4, 1992. 

ADDRESSES:  Send  comments  to: 
Headquarters,  Military  Traffic 
Management  Command.  ATTN:  MTIN, 
5611  Columbia  Pike,  Falls  Church,  VA 
22041-5050. 

FOR  FURTHER  INFORMATION  CONTACT: 

NL.   ;  ,:  McCormick,  (703)  756-1595/6; 
Ms.  Robbie  Randolph,  (703)  756-1568;  or 
Ms.  Rose  Sharpe,  (703)  756-1062; 
Headquarters.  Military  Traffic 
Management  Command.  Attn:  MTIN, 
5611  Columbia  Pike,  Falls  Church,  VA 
22041-5050. 

SUPPLEMENTARY  INFORMATION:  Basic 

-::   "  ;  ition  on  the  Carrier  Qualification 
P'   sram  was  previously  published  in  the 
Federal  Register.  53  FR  17970,  54  FR 
rb67,  55  FR  7361.  55  FR  52976  and  56  FR 
2849.  , 


Performance  Bond 

The  performance  bond  is  established 
to  protect  the  interest  of  the  DOD.  It 
provides  a  source  of  funds  that  can  be 
used  to  pay  for  reprocurement  costs 
associated  with  those  instances  where  a 
carrier  frustrates  or  abandons  DOD 
freight.  The  amount  of  the  bond  a  carrier 
needs  to  obtain  is  dependent  on  the  risk 
associated  to  the  DOD.  The  bond  will 
never  exceed  $100,000.  Two  different 
systems  are  used  for  risk  evaluation. 
Which  system  is  used  will  be 
determined  when  carrier  is  asked  to 
qualify. 

(a)  All  carriers:  (1)  Carriers  having 
done  business  in  their  own  name  with 
DOD  for  3  years  or  more  will  be 
required  to  submit  a  performance  bond 
in  the  amount  of  2.5%  of  their  total  DOD 
revenue  for  the  previous  12  months,  not 
to  exceed  $100,000  and  not  less  than 
$25,000. 

(2)  New  carriers  and  those  carriers 
having  done  business  in  their  own  name 
with  the  DOD  for  less  than  3  years  will 
be  required  to  submit  a  performance 
bond  based  on  their  proposed  area  of 
service,  that  is,  1  state  (including 
intrastate)— $25,000,  2  to  3  states— 
$50,000,  and  4  or  more  states— $100,000. 

(3)  Once  a  carrier  has  been  doing 
business  with  the  DOD  for  3  years,  their 
bond  requirement  will  change  from  area 
of  service  to  revenue. 

(b)  Local  drayage  and  commercial 
zone  carriers  are  exempt  from  the  bond 
requirement. 

(c)  Surface  Freight  Forwarders  and 
Shipper  Agents.  Due  to  the  volume  of 
traffic  handled  by  these  two  modes  and 
the  area  normally  serviced,  the  bond 
amount  is  set  at  $100,000. 

Ftnandal  Statements 

The  requirement  to  submit  financial 
statements  upon  submission  of  initial 
application  package  has  been 
discontinued.  Nevertheless,  motor 
carriers,  surface  freight  forwarders  and 
shipper  agents  may  be  required  to 
furnish  financial  data  at  MTMS's 
discretion  when  considered  necessary  to 
assure  a  carrier's  financial  condition 
will  not  detrimentally  impact  on  service 
to  DOD  customers.  This  financial  data 
includes,  but  is  not  limited  to: 

(a)  Company  certified  financial 
statements. 

(b)  CPA  review,  audit  and  opinion 
(including  footnotes)  of  financial 
statements. 

Insurance 

Insurance  underwriters  must  be  rated 
in  the  Best's  Insurance  Guide,  or  listed 
in  the  Fiscal  Service  Treasury 
Department  Circular  570.  Listing  of 


Surety  Companies.  NrFMC  may  on  a 
case-by-case  basis  grant  exceptions  to 
carriers  with  non-rated  insurance 
underwriters  but  only  if  insurance  is 
acceptable  to  the  Interstate  Commerce 
Commission.  Additionally,  MTMC  will 
accept  self-insurance  for  those  carriers 
who  were  self-insured  with  the 
Interstate  Commerce  Commission  (ICC) 
as  of  January  1, 1991.  Self-insurance  will 
be  accepted  only  upon  receipt  of  a 
Service  Order  from  the  ICC  granting  the 
self-insurance. 

Requirements  and  Standards  to  Handle 
Hazardous  or  Secret  Materials,  and 
Sensitive  Weapons  and  Munitions 

Requirements  and  standards  arc 
already  in  place  for  carriers  who  wish  to 
handle  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions; 
therefore,  they  were  originally  exempted 
from  the  initial  program.  However,  in 
order  to  streamline  and  standardize 
procedures,  these  carriers  will  now  be 
brought  under  the  basic  Carrier 
Qualification  Program,  to  include 
additional  requirements  for 
consideration  to  participate  in  freight 
shipments  which  have  higher 
requirements  than  those  for  general 
commodities. 

The  following  amendments  and/or 
additions  to  appropriate  sections  of  title 
32  part  619  establish  the  applicable 
unique  requirements  for  all  motor 
programs.  Any  sections  not  changed 
applies  to  all  persons,  carriers  or 
companies  wishing  to  participate  in  the 
movement  of  DOD  freight. 

The  Directorate  of  Personal  Property 
maintains  its  own  separate  and  unique 
requirements  for  carriers  wishing  to 
participate  in  household  shipments; 
therefore,  this  program  is  excluded  from 
the  freight  Carrier  Qualification 
Program.  Further,  a  carrier  who  is 
qualified  under  one  program  will  not 
automatically  qualify  to  participate  in 
both  programs.  Additionally,  the 
requirements  of  one  program  may  not  be 
used  to  qualify  for  another  program,  e.g.. 
any  criteria  used  to  qualify  under  the 
freight  program  cannot  be  used  to 
qualify  under  the  Personal  Property 
Program. 

A  carrier  who  wants  to  participate  in 
more  than  one  freight  program,  i.e., 
motor  carrier,  shipper  agent,  exempt 
surface  freight  forwarder,  will  be 
required  to  meet  criteria  established  for 
that  program.  For  example,  a  company 
who  offers  service  as  a  motor  common 
carrier  and  also  wants  to  participate  as 
an  exempt  surface  freight  forwarder  will 
have  to  meet  both  programs 
requirements  and  execute  all  applicable 
agreements.  There  is  one  exception  to 
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this  policy.  Motor  carriers  wishing  to 
handle  various  t>'pes  of  commodities 
which  require  qualification,  i.e.  genera! 
commodities,  hazardous  materials,  and 
A  and  B  explosives  need  only  qualify 
once.  However,  they  will  be  required  to 
meet  the  requirements  of  the  most 
stringent  program.  They  will  also  be 
required  to  execute  agreements  for  each 
program. 

Criteria  for  handling  shipments  which 
require  a  Transportation  Protective 
Service  (TPS)  and  hazardous  materials; 
Carriers  must  have  one  year  of  general 
expenence  which  demonstrates 
satisfactory  service  in  the  movement  of 
DOD  general  commodity  freight 
shipments.  Carrier  must  submit  to 
MT\iC  for  review,  a  copy  of  its  security 
ind/or  safety  procedures  and/or 
guidance  which  it  provides  to  employees 
handling  a  TPS  or  hazardous  shipment. 
Carriers  may  also  be  subject  to  covert 
surveillance  by  a  government  employee 
or  government  contractor  employ  ee. 
Carrier  may  be  required  to  submit  to  a 
corporate  and/or  terminal  inspection. 

Executive  Order  12291 

This  proposed  rule  has  be^-n  reviewed 
under  Executive  Order  12291  and  the 
Secretary  of  the  Army  has  classified  this 
action  as  nonmajor.  The  effect  of  the 
rule  on  the  economy  will  be  less  than 
Si 00  million. 

Regulatory  Flexibihty  Act 

This  proposed  rule  has  been  reviewed 
v\-ith  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  and 
the  Secretary  of  the  Army  has  certified 
that  this  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  has  been  approved  by  the 
Office  of  Management  and  Budget  as 
required  under  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

List  of  Subjects  in  32  CFR  Part  619 

Shipping.  Motor  vehicle.  Safety, 
Trucks.  Common  carriers.  Freight. 

Accordingly,  32  CFR  part  619  is 
proposed  to  be  amended  as  follows: 

PART  619— PROGRAM  FOR 
QUALIFYING  DOD  FREIGHT  MOTOR 
CARRIERS 

1.  The  authority  citation  for  p.irl  619 
continues  to  read  as  follows: 

Authority:  49  L'  S  C   1801-1813.  :.50.3,  2505. 
dnd  2509, 

2.  Section  619.1  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 


§619.1     Introductton, 

Carriers,  surface  freight  forwarders. 
and  shipper  agents  interested  in 
qualifying  or  remaining  qualified  will 
submit  data  described  m  |§  619,2 
through  619.6  to  the  appropriate  area 
command  (Bayonne.  N)  or  Oakland,  CA) 
based  on  the  location  of  the  carrier  s 
headquarters.*   *  * 

3  Section  819  2  is  amended  by  adding 
paragraph  (c)  to  read  as  follows: 

§619.2    Safety  ratings. 

(c)  Carriers  transporting  hazardous, 
secret  materials  or  sensitive  weapons 
and  munitions,  or  any  shipment, 
regardless  of  commodity  which  requires 
a  Transportation  Protective  Service 
(TPS)  will  not  be  used  if  the  safety 
rating  is  less  than  satisfactory. 

4.  Section  619.4  is  revised  to  read  as 
follows: 

§  619.4    Insurance — public  tiablllty  and 
cargo. 

(a)  Public  liability.  Motor  carriers, 

surface  freight  forwarders,  and  shipper 
agents  will  submit  proof  of  public 
liability  shown  on  the  certificate.  The 
insurance  underwriters  must  be  rated  in 
the  Best  8  Insurance  Guide,  or  hsted  in 
the  Fiscal  Service  Treasury  Department 
Circular  570,  Listing  of  Surety 
Companies.  MTMC  will  grant 
exceptions  to  carriers  with  non-rated 
insurance  underwriters  on  a  case-by- 
case  basis  but  only  if  insurance  is 
acceptable  to  the  Interstate  Commerce 
Commission.  The  certificate  holder  will 
be  notified,  in  writing.  30  days  in 
advance  of  any  change  or  cancellation. 
(1)  The  public  liability  requirements 
for  motor  earners  are  speafied  by  49 
CFR  387.9  and  are  summarized  as 
follows  based  on  the  commodities 
transported. 

(i)  Property  (nonhazardous) $750,000 

(ii)  Oil.  hazardous  waste,  mate- 
rials  and   substances   not  in 

bulk -.      1,000,000 

(iii)    Hazardous    substances    in 

cargo   tanks,   portable   tanks, 

or  hopper-type  vehicles  with 

capacities  in  excess  of  3.500 

water  gallons;  any  quantity  of 

Claps  A  or  B  explosives;  any 

ijuantity  of  poison  gas  (Poison 

A;     or    highway    route    con- 

trolied     quantity     radioactive 

materials 5,000,000 


(2)  Surface  freight  forwarders  and 
shipper  agents  will  submit  proof  of  $1 
million  public  liability  (death  and  bodily 
injury,  property  damage,  and 
environmental  restoration). 


(b)  Cargo.  Motor  common  carriers, 
surface  freight  forwarders,  and  shipper 
agents  will  be  required  to  have  their 
insurance  company  provide  proof  of 
cargo  insurance  to  MTMC  on  a 
certificate  of  insurance  form.  The 
deductible  portion  will  be  shown  on  the 
certificate.  The  insurance  underwriter 
must  have  a  policyholder's  rating  in  the 
Best's  Insurance  Guide,  listed  in  the 
Fiscal  Service  Treasury  Department 
Circular  570.  Listing  of  Surety 
Companies  or  specifically  approved  by 
HQMTNC.  DOD's  minimum  cargo 
insurance  requirements  are  as  listed 
below: 

(1)  Motor  common  carriers,  including 
classes  A  and  B  explosives,  but 
excluding  perishables  and  bulk  fuel — 
Si  50,000  per  shipment. 

(2)  Automobile  transporters  or 
carriers  which  move  vehicles  in  haul- 
away/drive-away service — $20,000  per 
vehicle  transported. 

(3)  Perishable  carriers — $80,000  per 
shipment. 

(4)  Bulk  fuel— $25,000  per  shipment. 

(5)  Surface  freight  forwarders  and 
shipper  agents — $250,000  per  shipment. 

5.  Section  619.5  is  revised  to  read  as 

follow": 

5619.5    Financial  records. 

The  requirement  to  submit  fmancial 
statements  upon  submission  of  initial 
application  package  has  been 
discontinued.  Nevertheless,  motor 
carriers,  surface  freight  forwarders  and 
shipper  agents  may  be  required  to 
furnish  financial  data  at  MTMCs 
discretion  when  considered  necessary  to 
assure  a  carrier's  financial  condition 
will  not  detrimentally  impact  on  service 
to  DOD  customers.  This  financial  data 
includes,  but  is  not  limited  to  the 
following: 

(a)  Company  certified  financial 
statements. 

(b)  CPA  review,  audit  and  opinion 
(including  footnotes)  of  financial 
statements. 

6.  Section  619.6  is  amended  by 
revising  the  introductory  text  and 
p.r]i\\r\<3  paracraph  fk)  to  read  as  follows: 

^619.6     intormation 

Motor  carriers,  surface  freight 
forwarders  and  shipper  agents  will 
provide  HQMTMC  the  following 
information: 
•        •        •        •        • 

(k)  In  addition  to  information 
contained  in  paragraphs  (a)  through  (h) 
and  (j)  of  this  section,  exempt  surface 
freight  forwarders  and  shipper  agents 
must  furnish  a  listing  of  carriers  which 
they  have  a  contract  with  and  intend  to 
use  in  the  movement  of  government 
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shipments.  Information  must  include  the 
complete  company  names,  company 
officials  to  include  their  position  and 
title,  home  office  addresses,  telephone 
numbers.  24  hour  emergency  point  of 
contact  for  shipment  status,  and  ICC 
operating  authority  number  of  each 
carrier. 

7.  Section  619.74s  revised  to  read  as 
follows: 

§  619.7    Performarce  bond. 

(a)  Motor  earners.  (1)  Carriers  having 
done  business  in  their  own  name  with 
DOD  for  3  years  or  more  will  be 
required  to  submit  a  Performance  Bond 
in  the  amount  of  2.5%  of  their  total  DOD 
revenue  for  the  previous  12  months,  not 
to  exceed  $100,000  and  not  less  than 
S25.0OO. 

(2)  New  carriers  and  those  carriers 
having  done  business  in  their  own  name 
with  the  DOD  for  less  than  3  years  will 
be  required  to  submit  a  Performance 
Bond  based  on  areas  of  service  they 
offer,  that  is,  1  state  (including 
intrastate)— 525,000.  2  to  3  states— 
550,000.  and  4  or  more  states— $100,000. 

lb)  Local  drayage  and  commercial 
zone  carriers  are  exempt  from  the  bond 
requirement. 

(c)  Surface  Freight  Forwarders  and 
Shipper  Agents.  Dut  to  the  volume  of 
traffic  handled  by  these  two  modes  and 
the  area  normally  serviced  the  bond 
amount  is  set  at  SlOO.OOO. 

(d)  All  carriers  must  submit  a  letter  of 
intent  to  file  a  bond  from  a  surety 
company  with  initial  application.  Upon 
HQVfTi.lC  approval,  carriers  will 
provide  HQMTNIC  with  a  Performance 
Bond.  The  bond  must  be  issued  by  a 
surety  company  listed  in  the  Fiscal 
Serv  ice  Treasury  Department  Circular 
No.  570.  The  sum  of  the  bond  shall  be  as 
determined  by  §  619.7  (a)  through  (c)  of 
this  part.  The  bond  must  be  continuous 
until  cancelled.  HQMTMC  will  be 
notified,  in  writing,  30  days  in  advance 
of  any  change  or  cancellation.  The 
Performance  Bond  secures  performance 
and  fuifillm.ent  of  carrier  obligations  to 
deliver  DOD  freight.  It  will  cover  any 
instance  where  a  carrier  cannot  or  will 
not  deliver  DOD  freight  tendered  to 
them  to  final  destination.  This  includes 
default,  abandoned  shipments,  inability 
to  perform,  and  bankruptcy  by  the 
Ciirrier. 

8.  Section  619.8  Basic  agreement,  is 
revist'ft  t(i  rf'.fd  Hs  fni'mvs: 

§619  8     Ba-jic  agreerT'er-i 

Motor  carriers,  surface  freight 
forwarders  and  shipper  agents  meeting 
the  qualification  requirements  of 
§5  619.1  through  619.7  will  be  required 
U)  sign  the  appropriate  Basic  Agreement 
in  the  appendices  to  this  part. 


Appendix  to  Part  619  fRemovedJ 

9.  Appendix  to  Part  619— Basic 
Agreement  Between  the  Military  Traffic 
Management  Command  and  Motor 
Common  Carriers  for  Approval  to 
Transport  General  Commodities  for  the 
Department  of  Defense — is  removed. 

10.  Appendixes  A  through  F  to  part 
619  are  added  to  read  as  follows: 

Appendix  A  to  Part  619— Basic 
Agreement  Between  the  Military  Traffic 
Management  Command  and  Motor 
Common  Carriers  for  Approval  to 
Transport  General  Commodities  for  the 
Department  of  Defense 

1.  The  undersigned,  who  is  duly  authorized 
and  empowered  to  act  on  behalf  of  (NAME 
OF  COMPANY,  TYPED  OR  LEGIBLY 
PRINTED)  hereinafter  called  the  carrier,  as  a 
prerequisite  for  approval  to  transport  generdl 
commodities  for  the  account  of  the 
Departmenl  of  Defense  (DOD)  and  the 
Military  Traffic  Management  Command 
(MTMC).  (hereinafter  called  the 
Government),  agree  to  comply  with  all 
additional  requirements,  terms  and 
conditions  as  set  forth  in  this  Agreement. 
This  agreement  governs  the  transportation  of 
all  DOD  general  commodity  freight 
administered  by  the  Directorate  of  Inland 
Traffic,  MTMC  (except  used  household 
goods).  Noncompliance  by  the  carrier  with 
any  provision  of  this  Agreement  may  result  in 
MTMC  taking  action  against  the  carrier  under 
the  Ca.Tier  Performance  Program,  governed 
by  MTMC  Regulation  15-1.  and  revoking 
approval  to  participate  in  this  traffic  If  the 
carrier's  approval  is  revoked,  the  carrier  may 
be  disqualified  from  further  participation  in 
any  DOD  freight  Traffic. 

2.  Approval  and  Revocation. 

a.  Carrier  understands  that  its  initial 
approval  and  retention  of  approval  are 
contingent  upon  establishing  and 
maintaining,  to  MTMC"s  satisfaction 
sufficient  resources  to  support  its  proposed 
scope  of  operations  and  services.  Sufficient 
resources  include  equipment,  personnel, 
facilities,  and  finances  to  handle  traffir 
anticipated  by  DOD/MTMC  under  the 
carrier's  proposed  scope  of  operations  in 
accordance  with  the  service  requirements  of 
the  shipper. 

b  1  he  carrier  understands  that  MTMC  may 
revoke  approval  at  any  time  upon  discovery 
of  grounds  for  ineligibility  or  disqualification. 
The  carrier  further  understands  that  it  is  not 
authorized  to  submit  tenders  for  shipments 
requiring  a  Transportation  Protective  Service 
(TPS)  until  it  has  served  DOD  in  an  approved 
status  for  12  continuous  months.  Prior  to 
being  allowed  to  handle  shipments  which 
require  a  TPS  or  classes  A  &  B  explosives,  the 
carrier  must  first  meet  any  additional 
requirements  in  effect  at  the  time. 

c.  In  addition  to  the  initial  evaluation,  the 
carrier  agrees  that  it  will  cooperate  with 
MTMC  follow-up  evaluations  at  any  time 
subsequent  to  signing  this  Agreement  to 
confirm  continued  eligibility. 


d.  The  carrier  certifies  that  neither  the 
owners,  company,  corporate  officials,  nor  any 
affiliation  or  subsidiary  thereof  are  currrntiy 
debarred  or  suspended,  disqunlified  by  a 
MTMC  General  Freight  Board,  or  placed  in 
non-use  by  MTMC  from  doing  business  with 
DOD. 

J.  Lawful  Performance 

a.  Carrier  agrees  to  comply  with  all 
applicable  Federal,  State,  municipal,  and 
other  local  laws  and  regulations  governing 
the  safe,  proper,  and  lawful  operation  of 
motor  vehicles  to  include  49  CFR  parts  386- 
307.  Intrastate  carriers  are  required  to  comply 
with  all  applicable  state  or  federal 
regulations,  whichever  are  more  stringent. 

b.  No  fines,  charges,  or  assessments  for 
overload  vehicles  or  other  violations  of 
applicable  laws  and  regulations  will  be 
passed  to  or  be  paid  by  any  agency  of  the 
Federal  Government.  ._. 

4  Operating  Authority 

Carrier  agrees  to  maintain  valid  motor 
common  carrier  operating  certificates  for  its 
scope  of  operations.  Any  carrier  found  to  be. 
in  fact,  involved  in  the  brokerage,  as  defined 
by  the  Interstate  Commerce  Commission 
(ICC),  of  DOD  freight  traffic  will  have  its 
approval  revoked. 

5.  In.'surance 

a.  Minimum  public  liability  insurance 
requirements  are  prescribed  in  49  CFR  387.9. 
Carrier  agrees  to  ensure  that  the  ICC  is 
provided  proof  of  their  public  liability 
insurance,  in  the  form  of  a  BMC  91  or  91-X. 
or  MCS  90.  in  accordance  with  sections  29 
and  30  of  the  Motor  Carrier  Act  of  1980. 
Further,  the  motor  carrier  agrees  to  provide 
MTMC  with  a  certificate  of  insurance  form. 
The  certificate  holder  block  of  the  form  will 
indicate  that  MTMC,  5611  Columbia  Pike. 
Falls  Church,  Virginia  22041-5050.  Attn: 
MT1.\-FF,  will  be  notified  in  writing.  30  days 
in  advance  of  any  change  or  cancellation. 
The  deductible  portion  will  be  shown  on  the 
certificate.  The  insurance  underwriter  must 
have  a  policyholder's  rating  in  the  Best's 
Insurance  Guide,  listed  in  the  Fiscal  Service 
Treasury  Department  Circular  570,  Listing  of 
Surety  Companies  or  must  be  acceptable  to 
the  ICC  and  specifically  approved  by  MTMC. 

h.  The  carrier  agrees  to  also  file  with 
MTMC  proof  of; 

(1)  Public  liability  insurance  Interstate 
Garners — $750,000  per  vehicle  for  property 
(excluding  hazardous)  and  $1,000,000  per 
vehicle  for  oil.  hazardous  wastes,  hazardous 
materials  and  hazardous  substances  defined 
in  49  CFR  171.8  and  Hsted  in  49  CfH.  172.101. 

(2)  Public  liability  insurance  Intrastate 
Carriers — Public  Liability  Insurance  shall  be 
thut  as  required  by  the  state,  except  that  for 
deregulated  slates,  public  liability  shall  be 
the  same  as  that  required  of  interstate 
carriers. 

(3)  Cargo  insurance.  Cargo  insurance  in  the 
minimum  of  $150,000  for  loss  and  damage  of 
government  freight  per  vehichle  and/or 
520,000  per  vehicle  transported  (e.g., 
automobile  transporters  or  vehicles  in 
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haulaway  service)  must  be  maintained. 
Perishable  carriers  will  maintain,  as  a 
minimum,  cargo  insurance  in  the  amount  of 
$80,000  and  bulk  petroleum  carriers  will 
maintain  S25.000. 

c.  The  insurance,  carried  in  the  name  of  the 
carrier,  will  be  in  force  at  all  times  while  this 
Agreement  is  in  effect  or  until  such  time  as 
the  carrier  cancels  all  tenders.  The  carrier 
agrees  to  ensure  that  the  policies  include  a 
provision  requiring  the  insurer  to  notify 
MTMC  prior  to  any  performance  of  service 
by  the  carrier.  Changes,  renewals,  and 
cancellations  notices  must  also  be  sent  to 
MTMC,  5611  Columbia  Pike.  Falls  Church. 
Virginia  22041-5050.  ATTN;  MTIN-FF.  This 
requirement  applies  to  both  interstate  and 
intrastate  carriers.  Carrier's  insurance 
policy(s)  must  cover  all  equipment  used  to 
transport  DOD  freight. 

6.  Performance  Bond 

a.  Carriers  agree  to  provide  MTMC  with  a 
Performance  Bond  at  no  cost  to  the 
Government.  The  bond  secures  performance 
and  fulfillment  of  the  carrier  obligation  to 
deliver  DOD  freight  to  destination.  It  will 
cover  DOD  re-procurement  costs  as  a  result 
of  carrier  default,  abandoned  shipments, 
inability  to  perform,  or  bankruptcy.  The  bond 
must  be  issued  by  a  surety  company  listed  in 
the  Fiscal  Serv  ice  Treasury  Department 
Circular  No.  570.  The  bond  must  be 
completed  on  the  form  provided  by  MTMC. 
The  bond  will  be  continuous  until  cancelled. 
MTMC  will  be  notified  in  writing.  30  days  in 
advance  of  any  change  or  cancellation.  A 
letter  of  intent  by  the  surety  company  is 
required  with  the  initial  application  package. 
Upon  MTMC  approval,  the  carrier  agrees  to 
submit  the  Performance  Bond  before  the 
Tender  of  Service  will  be  accepted. 

b.  The  sum  of  the  bond  will  be  determined 
as  follows;  (1)  Carriers  have  done  business  in 
their  own  name  with  DOD  for  3  years  or  more 
will  be  required  to  submit  a  Performance 
Bond  in  the  amount  of  2.5%  of  their  total  DOD 
revenue  for  the  previous  12  months,  not  to 
exceed  $100,000  and  not  less  than 
$25,000,121(2)  New  carriers  and  those  carriers 
having  done  business  in  their  own  name  with 
the  DOD  for  less  than  3  years  will  be  required 
to  submit  a  Performance  Bond  based  on  areas 
of  service  they  offer,  that  is;l211  state 
(including  intrastate)— $25.000-.1212  to  3 
statps — $50,000;  and  1214  or  more  states — 
$100,000,121(3)  Onre  a  earner  has  been  doing 
busippss  with  the  DOD  for  3  years,  their  bond 
requirement  wil!  change  from  area  of  service 
to  revenue. 121c.  Local  drayage  and 
commercial  zone  carriers  are  exempt  from 
the  bond  requirement. 121d.  If  carrier  has 
secured  the  Performance  Bond  as  a  result  of 
qualifying  under  Ammunition  and  Explosive, 
Classes  A  and  B  program  or  hazardous 
materials  (other  than  ammunition  and 
explosives,  classes  A  and  B)  program  no 
additional  Performance  Bond  is  required. 

7.  Safety 

a  Carrier  will  not  have  an  "iinsatisfactory" 
sdfety  rating  with  the  Federal  Highway 
Administration.  Department  of 
Transportation  and,  if  it  is  an  intrastate 
motor  carrier,  with  the  appropriate  state 


agency.  The  carrier  further  agrees  to  permit 
unannounced  safety  inspections  of  its 
facilities,  terminals,  equipment,  employees, 
and  procedures  by  DOD  civilian,  military 
personnel,  or  DOD  contract  employees.  These 
inspections  may  include  in-transit 
surveillance  of  vehicles  and  drivers.  The 
carrier  agrees  to  provide  evidence  that  fulfills 
the  requirement  set  forth  in  49  CFR  parts  390 
thru  396.  Inspection  of  carrier  equipment, 
dirvers'  records,  route  plans  and  inspection 
reports  will  be  permitted  during  both  the 
pickup  and  delivery  of  shipments  and  in 
coordination  with  local  police  or  other 
authorities  while  in  transit.  Carrier  also 
agrees  to  allow  inspection  of  carrier  records 
and  individual  driver  qualification  files. 
When  requested,  carrier  agrees  to  provide 
adequate  evidence  of  an  active  driver  safety, 
security  training  and  evaluation  program. 
Upon  request,  the  carrier  agrees  to  furnish 
sufficient  information  to  permit  MTMC  to 
verify  or  inspect  carrier  and  driver  records. 

b.  The  carrier  agrees  to  have  In  place  a 
company-wide  safety  management  program. 
Carrier  safety  program  will  comply  with 
applicable  Federal,  State  and  local  statutes  or 
requirements.  Safety  programs  at  the 
company-wide  or  terminal  level  may  be 
subject  to  evaluation  by  DOD 
representatives. 

c.  The  carrier  agrees  to  notify,  within  a 
reasonable  period  of  time,  the  consignor  and 
consignee  named  by  the  Government  Bill  of 
Lading  (GBL)  or  Commercial  Bill  of  Lading 
(CBL)  of  cargo  loss,  damage,  or  unusual 
delay.  Information  reported  will  Include 
origin/destination,  GBL/CBL  number, 
shipping  paper  information,  time  and  place  of 
occurrence,  and  other  pertinent  accident 
details.  When  requested,  carrier  agrees  to 
furnish  MTMC  a  copy  of  accident  reports 
submitted  to  the  Department  of 
Transportation  on  Form  MCS  50-T  (Property). 

8.  Drivers  Requirement 

a.  The  carrier  agrees  to  ensure  that  any 
driver  used  by  the  carrier  to  transport  DOD 
freight  possesses  a  valid  driver's  license  (in 
compliance  with  Federal  Commercial  Motor 
Vehicle  Safety  Act  of  1986)  issued  by  his  or 
her  state  of  domicile.  Drivers  must  have,  at  a 
minimum.  1  year  of  driving  experience 
driving  equipment  similar  to  that  used  to 
transport  DOD  freight,  or  have  proof  of 
graduation  from  an  accredited  motor  driving 
school. 

b.  The  carrier  agrees  to  further  ensure  that 
driver  carry  adequate  identification  to  verify 
affiliation  with  the  carrier  named  on  the 
Government  Bill  of  Lading. 

9.  Equipment 

The  carrier  is  prohibited  from  using  trip- 
leased  equipment  or  drivers,  except  upon 
prior  approval  from  MTMC.  Leases  of  less 
than  30  days  are  considered  trip-leases.  In 
order  to  trip-lease,  a  carrier  must  apply  for 
approval  under  MTMC's  trip-lease  program. 

W.  Shipment 

The  carrier  agrees  to  provide,  at  no 
additional  cost  to  the  government,  the  status 
of  any  shipment  within  24  hours  after  an 
inquiry  is  made.  Further,  the  carrier  agrees  to 
not  divulge  any  information  to  unauthorized 


persons  concerning  the  nature  and  movement 
of  any  DOD  shipment. 

77.  Documentation 

a.  The  carrier  agrees  to  accept  CBLs  and 
CBLs  on  which  freight  charges  will  be  paid  by 
the  Government,  and  be  bound  by  all  terms 
stated  on  the  SF1103.  Government  Bill  of 
Lading,  regardless  of  the  tjTJe  of  bill  of  lading 
tendered. 

b.  The  carrier  agrees  to  comply  with  the 
documentation  prelodge  procedures  in  effect 
at  Military  Ocean  Terminals  when  cargo  is 
consigned  for  further  movement  overseas. 
(Prelodging  is  the  submission  of  advance 
shipment  documents  which  identifies  the 
shipment  to  the  Military  Ocean  Terminal 
prior  to  delivery  of  the  cargo  at  the  terminal ) 
Instructions  will  be  provided  by  the 
consignor  to  furnish  certain  data  at  least  24 
hours  in  advance  of  cargo  delivery  to  the 
terminal. 

12.  Loss  or  Damage 

The  carrier  agrees  to  be  liable  for  loss  or 
damage  to  cargo  in  accordance  with  the 
provisions  of  49  U.S.C  11707  (the  Carmack 
Amendment  to  the  Interstate  Commerce  Act). 
Carrier  agrees  to  promptly  settle  uncontested 
claims  for  loss  or  damage. 

13.  Standard  Tender  of  Service 

a.  The  carrier  agrees  to  comply  with  the 
preparation  and  filing  instructions  and 
applicable  freight  traffic  rules  publications 
issued  by  MTMC.  Carrier  understands  that 
MTMC  will  reject  tenders  not  in  compliance 
with  these  instructions. 

b.  Carrier  agrees  to  provide  a  street 
address  where  the  company  office  is  located 
in  lieu  of  a  post  office  box  number.  Carrier 
agrees  to  provide  the  address  prior  to  or  in 
conjunction  with  submission  of  any  tenders 
or  other  rate  schedules.  The  carrier  agrees  to 
also  advise  MTMC  of  any  change  in  address 
prior  to  the  effective  date  of  the  change. 
Failure  to  do  so  is  grounds  to  discontinue  use 
of  the  carriers. 

c.  Carrier  understands  that  lenders 
inadvertently  accepted  and  distributed  for 
use  and  not  in  compliance  with  this 
agreement,  the  provisions  contained  m  the 
Standard  Tender  of  Freight  Services  (MT 
Form  364-R).  or  the  applicable  MTMC  Freight 
Traffic  Rules  Publication,  and  supplements 
thereof  will  be  subject  to  immediate  removal 
or  non-use  until  corrections  are  made.  The 
issuing  carrier  will  be  advised  when  lenders 
are  removed  under  these  circumstances. 

14.  Rates 

a.  Carrier  agrees  to  transport  Government 
shipments  at  its  lowest  applicable  rate 
whether  or  not  the  rate  tender  is  referenced 
on  the  Government  Bill  of  Lading  or 
Commercial  Bill  of  Lading. 

b.  Carrier  agrees  to  publish  through  rates 
guaranteed  for  at  least  30  days.  These  rates 
must  be  filed  with  MTMC.  HQ.  Eastern  Area, 
Attn;  MTE-IN,  Bayonne,  New  jersey  07002- 
5302.  The  carrier  must  publish  all  rates, 
charges,  and  accessorial  services  on  a 
"Department  of  Defense  Standard  Tender  of 
Freight  Services".  MT  Form  364-R  and  must 
comply  with  the  tender  preparation 
instructions.  (Only  services  annotated  with  a 
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charge  in  the  tender  will  be  paid  by  the 
shipper.)  , 

75.  Carrier  Perfor^wnce 

Carrier  agrees  that  carrier's  equipment, 
perfonndnce.  and  standards  of  service  will 
conform  with  its  obligations  under  Federal. 
State  and  local  law  and  regulation  as  well  as 
with  the  guidelines  found  in  the  Defense 
TrdfRc  Management  Regulation  (DTMR)  and 
this  Agreement.  The  carrier  fully  understands 
its  obligation  to  remain  current  in  its 
knowledge  of  service  standards.  The  carrier 
accepts  the  Government  »  right  to  revoke 
approval,  declare  ineligible.  non-^^|^or 
disqualify  the  earner  for  unsatisfactory 
ser\ice  for  any  operating  deficiency, 
noncompliance  with  terms  of  this  Agreement 
or  terms  of  any  negotiated  agreements. 
t;inffs.  tenders,  bills  of  lading  or  similar 
arrangements  determining  the  relationship  of 
the  parties,  or  for  the  publication  or 
assessment  of  unreasonable  rates,  charges, 
rjles.  descriptions,  classifications,  practices, 
or  other  unreasonable  provisions  of  tariffs/ 
tenders.  Rules  governing  the  Carrier 
Performance  Program  are  found  in  MTMC 
Regulation  15-1.  and  Army  Regulation  55-355, 
DTMR.  If  a  carrier  is  removed  or  disqualified 
for  6  months  or  more,  it  will  have  to  be  re- 
qualified. 

Id.  jGeneral  Provisions 

The  carrier  agrees  to  possess  a  valid  • 
Standard  Carrier  Alpha  Code  (SCAC).  When 
a  company  holding  the  appropriate  authority 
has  operating  divisions  each  with  its  own 
unique  SCAC.  each  such  division  is  required 
to  execute  a  separate  agreement  with  MTMC 
governing  the  transportation  of  protected 
commodities. 

;.'  Terms  of  the  Agreement 

a.  The  terms  of  this  Agreement  will  be 
applicable  to  each  shipment. 

b.  This  agreement  shall  be  effective  from 
the  date  of  approval  by  MTMC,  until 
terminated.  Termination  is  effective  upon 
receipt  of  written  notice  by  either  party 

c.  Nothing  in  this  Agreement  will  be 
construed  as  a  guarantee  by  the  Government 
of  any  particular  volume  of  traffic. 

d.  the  earner  agrees  to  immediately  notify 
MTMC  of  any  changes  in  ownership,  in 
affiliations,  executive  officers,  and/or  board 
members,  and  carrier  name.  Carrier 
understands  that  failure  to  notify  MTMC 
shall  be  grounds  for  immediate  revocation  of 
the  earners  approval  and  their  participation 
in  the  movement  of  DOD  freight. 

ta  Additional  Specialized  Requirements 

The  terms  of  this  Agreement  will  not 
prevent  different  or  additional  requirements 
with  respect  to  negotiated  agreements  or 
added  requirements  for  other  types  of  service 
and /or  commodities. 

19.  Inquiries  ' 

Inquiries  may  be  referred  to:  Commander. 
Military  Traffic  Management  Command 
Attn:  MTIN-FF.  5611  Columbia  Pike.  Falls 
Church.  Virginia  22041-5050. 

JO  Carrier  Acknowledgement  and 
Acceptance    ' 

The  certifying  carrier  official  agrees  to 
f-nsure  that  the  appropriate  company  officials 


and  employees  are  familiar  with  the 
requirements,  terms  and  conditions  of  this 
Agreement  and  are  in  full  compliance  with 
the  applicable  provisions  herein.  Any 
information  found  to  be  falsely  represented  in 
the  Motor  Carrier  Qualification  Form,  the 
attachments  or  during  the  qualification 
procedures,  to  include  additional 
requirements  of  this  Agreement,  shall  be 
grounds  for  automatic  revocation  of  this 
Agreement  and  immediate  non-use  of  the 
carrier,  the  affiliated  companies,  division  and 
entities. 

I.  (typed  name  and  title  of  carrier  official), 
verify  under  penalty  of  perjury  under  the 
laws  of  the  United  States  of  America,  that  the 
information  contained  in  the  carrier 
qualification  application  packet  and  this 
Agreement  is  true,  correct  and  complete.  If 
representing  a  company  or  organization,  I 
certify  that  I  am  qualified  and  authorized  to 
offer  this  information.  I  know  that  willful 
misstatements  or  omissions  of  material  facts 
constitute  Federal  criminal  violations 
punishable  under  18  U.S.C.  1001  by  up  to  5 
years  imprisonment  and  fines  up  to  $10,000 
for  each  offense,  or  punishable  as  perjury 
under  18  U.S.C  1621  by  fines  up  to  $2,000  or 
imprisonment  up  to  5  years  for  each  offense. 
Further  1  understand  the  requirements  of  this 
Agreement  and  on  behalf  of  (typed  name  of 
carrier  and  MC  number),  agree  to  comply 
with  the  terms  and  conditions  contained 
herein. 


Signature  of  carrier  official  and  title 
Date 


Carrier  Address 


Telephone  Number  (        ) 

24  Hr  Emergency  Number  (        ) 

Intrastate  Operating  Authority  Certificate 

N  umber-MC 

Interstate  Operating  Authority 

Certificate  Number(s)  (Include 

Issuing  State — for  example 


PA-m2345) 

Military  Traffic  Management  Command 
Acknowledgment/ Acceptance 

Signature ■ 

Title 


Date  Approved: 

Appendix  B  to  Part  619— Agreement 
Between  the  Military  Traffic 
Management  Command  and  Motor 
Common  Carriers  Governing  the 
Transportation  of  Ammunition  and 
Explosives,  Classes  A  and  B  for  and  on 
Behalf  of  the  U.S.  Department  of 
Defense 

1.  The  undersigned,  who  is  duly  authorized 
and  empowered  to  act  on  behalf  of  (name  of 
company,  typed  or  legibly  printed) 
(hereinafter  called  the  carrier),  as  a 
prerequisite  for  approval  to  transport 
ammunition  and  explosives,  classes  A  and  B. 
for  the  account  of  the  Department  of  Defense 
(DOD)  and  the  Military  Traffic  Management 
Command  (MTMC).  (hereinafter  called  the 


Covemmeni).  agret;  to  compiy  with  all 
additional  requirements,  terms  and 
conditions  as  set  forth  in  this  Agreement. 
This  Agreement  governs  the  transportation  of 
all  DOD  class  A  and  B  ammunition  and 
explosives  shipments  administered  by  the 
Directorate  of  Inland  Traffic.  MTMC.  Further, 
the  carrier  must  also  be  a  party  to  and  in  full 
compliance  with  requirements  contained  in 
the  Agreement  governing  shipments  which 
require  a  Transportation  Protective  Service 
(TPS).  Noncompliance  by  the  carrier  with  any 
provision  of  this  or  any  other  Agreement  it  is 
a- party  to  will  be  sufficient  grounds  for 
immediate  revocation  of  the  carrier's 
approval  to  participate  in  the  movement  of 
class  A  and  B  ammunition  and  explosives. 
The  carrier  may  also  be  subject  to  further 
action  under  the  Carrier  Performance 
Program,  governed  by  MTMC  Regulation  15- 

1,  which  could  result  in  nationwide 
disqualification  on  all  DOD  height  shipments. 

2.  Approval  and  Revocation 

a.  Carrier  understands  that  its  initial 
approval  and  retention  of  approval  are 
contingent  upon  establishing  and 
maintaining,  to  MTMC's  satisfaction 
sufficient  resources  to  support  its  proposed 
scope  of  operations  and  services.  Sufficient 
resources  include  the  equipment  personnel, 
facilities,  and  finances  to  handle  the  traffic 
anticipated  by  DOD/MTMC  under  the 
carrier's  proposed  scope  of  operations  in 
accordance  with  the  service  requirements  of 
the  shipper. 

b.  The  carrier  understands  that  MTMC  may 
revoke  approval  at  any  time  upon  discovery 
of  grounds  for  ineligibility  or  disqualification. 

c.  In  addition  to  the  initial  evaluation,  the 

■  carrier  agrees  that  it  will  cooperate  with 
MTMC  follow-up  evaluations  at  any  time 
subsequent  to  signing  this  Agreement  to 
confirm  continued  eligibility. 

d.  The  carrier  certifies  that  neither  the 

■  owners,  company,  corporate  officials,  nor  any 
affihation  or  subsidiary  thereof  are  currently 

-  debarred  or  suspended,  disqualified  by  a 
MTMC  General  Freight  Board,  or  placed  in 

-  non-use  by  MTMC  from  doing  business  with 
.     DOD. 

3.  Lawful  Performance 

a.  Carrier  agrees  to  comply  with  all 

-  applicable  Federal,  State,  municipal,  and 

-  other  local  laws  and  regulations  governing 

-  the  safe  transportation  and  storage  of 
ammunition  and  explosives  to  include  49  CFR 
parts  177  and  386  thru  397.  Provisions  for 
exempt  intra-city  operations  as  defined  in  49 
CFR  387.9  will  not  apply  to  the  transportation 
of  explosives  for  the  DOD.  Intrastate  earners 
are  required  to  comply  with  all  applicable 
state  or  federal  regulations,  whichever  are 
more  stringent. 

b.  No  fines,  charges,  or  assessments  for 
overload  vehicles  or  other  violations  of 
applicable  laws  and  regulations  will  be 
passed  to  or  be  paid  by  any  agency  of  the 
Federal  Government. 

4.  Operating  Authority 

Carrier  agrees  to  maintain  valid  motor 
common  carrier  operating  certificates  for  its 
scope  of  operations  which  is  not  restricted 
against  the  handling  and  transport  of 
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hazardous  or  ammunition  and  explosives. 
classes  A  and  B  Any  carrier  found  to  be.  in 
fact,  involved  in  the  brokerage,  as  defined  by 
theliHerstffip  Comnpr.f  rommission  (ICC). 
0fDODfrpi«ht  triT;    w    .  '..,^e  its  approval 
revoked. 

5.  Insuranrp 

a.  Minintira  piibijt  Ivotjintv  insurance 
'requirement!.  Hrp  prt-st  .nbed  m  46  CFR  387A 

Carrier  agrees  to  ensure  th«t  the  ICC  is 
provided  pmxif  of  tneir  pcbiir.  liability 
insuramp   in  the  ii.rra  of  d  BMC  91  or  91-X. 
or  MCS  90.  in  accordance  with  sections  29 
and  30  of  the  Motor  Carrier  Act  of  1980. 
Further,  the  motor  carrier  will  provide  MTMC 
with  a  certificate  of  insurance  form.  The 
certificate  holder  blocit  of  the  form  will 
indicate  that  MTMC.  5611  Columbia  Pike, 
Falls  Church.  Virginia  22041-503a  Attn; 
MTL\-FF.  will  be  notified  in  writing,  30  days 
in  advance  of  any  change  or  cancellation. 
The  deductible  portion  will  be  shown  on  the 
certificate.  The  insurance  underwriter  must 
have  a  policyholder's  rating  in  the  Best's 
In.surance  Guide.  listed  in  the  Fiscal  Service 
Treasury  DrpHrtment  Circular  570.  Listing  of 
Surety  Companies  or  must  be  acceptable  to 
the  ICC  and  specifically  approved  by  MTMC 

b.  The  carrier  agrees  to  also  file  with 
MTMC  proof  oft 

(1)  Public  liabilrty  insurance.  Interstate 
and  Intrastate  carriers  $5,000,000  per  vehicle. 

(2)  Cargo  insorance.  Cargo  insurance  in  the 
minimum  of  S150.000  for  loss  and  damage  of 
Kovprnment  frei^t  per  vehicle. 

c  The  insurance,  earned  in  the  name  of  the 
carrier  will  br  in  force  a!  all  times  while  this 
.A«repmeni  is  in  effect  or  until  such  time  as 
the  earner  cancels  all  tpnders  The  carrier 
,i;^rets  '.o  ensure  that  the  poiicips  include  a 
provision  requinng  the  insurer  to  notify 
MTMC  pnor  to  dny  perf;>miar)ce  of  service 
by  the  earner  Chrrges.  renewals,  and 
cancellaUons  noHo's  must  also  be  sent  to 
MTMC  5611  Coiuiribta  Pike.  Falls  Church. 
Virginia  22041-5050,  Atlrt  BtfTlN-FF.  This 
requirement  applies  to  both  interstate  and 
intrastate  earners  r<irnp'-s  insurance 
policy(s)  must  cover  all  equipment  used  to 
transport  DOD  freight. 

6.  Performance  Bond 

a.  Carriers  agrees  to  MTMC  with  a 
Performance  Bond  at  no  cost  to  the 
Government.  The  bond  secures  performance 
and  fulfillment  of  the  carrier  obligation  to 
deliver  DOD  freight  to  destination.  It  will 
cover  DOD  re  prt>curement  costs  as  result  of 
carrier  default,  abandoned  shipments, 
inability  to  perform  or  hnn.krup'iv   The  bond 
rnu.sl  b»e  issijed  by  a  sure'v  compdiiv  hstpd  in 
the  F'.scal  Service  Trt^d&ur)  Departrr..".' 
Circular  No.  570.  Tht  bond  must  bt- 
completed  on  the  form  provided  u>  MTMC 
The  bond  will  be  continuous  until  cancelled. 
MTMC  will  be  notified  in  wnting.  30  days  in 
advance  of  any  change  or  cancellation.  A 
letter  of  intent  by  the  surety  company  is 
required  with  the  initial  application  package 
Upon  MTMC  apprnval.  the  earner  agrees  to 
submit  the  (Vrfo-mtincp  Bond  before  the 
Tender  of  Serv;;;p  mil  be  accepted. 

b.  The  sum  of  the  bond  wit!  be  determined 
as  follows. 

[\]  Carrrers  having  done  business  in  their 
own  nnmp  wth  r>On  for  3  years  or  more  will 
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be  required  to  submit  a  Performance  Bond  in 
the  amount  of  Z^%  of  their  total  DOD 
revenue  for  the  previous  12  months,  not  to 
exceed  $100,000  and  not  less  than  $25,000. 

(2J  New  carriers  and  those  carriers  having 
done  business  in  their  own  name  with  the 
DOD  for  less  than  3  years  will  be  required  to 
submit  a  Performance  Bond  based  on  areas  of 
service  they  offer,  that  is: 

1  state  [including  intrastate)— $25.ao&, 

2  to  3  states)— $50,000;  and 
4  or  more  states— Si OO.OOa 

(3)  Once  a  carrier  has  been  doing  business 
with  tke  DOD  for  3  years,  their  bond 
requirement  will  change  from  area  of  service 
to  revenue. 

c.  If  carrier  has  secured  the  Performance 
Bond  as  a  result  of  qualifying  under  the 
general  commodity  program  or  hazardous 
materials  (other  than  ammunition  and 
explosives,  classes  A  and  B)  program,  no 
additional  Performance  Bond  is  required 

7.  Safety  and  Security 

a.  A  "satisfactory  "  safety  rating  will  be 
maintained  with  the  Federal  Highway 
Administration,  Department  of 
Transportation  and/or  with  the  appropriate 
state  agency  or  commission  in  the  case  of 
intrastate.  Safety  ratings  which  are 
"unsatisfactory. "  "conditionaJ",  "insufficient 
information  ",  or  "not  rated"  will  not  be 
accepted.  The  carrier  further  agrees  to  permit 
unannounced  safety  and  security  inspections 
of  its  facilities,  terminals,  equipment  and 
operational  procedures  by  DOD  avilian  or 
military  personnel  or  DOD  contract 
employee*,  hiapcction  of  earner  equipment. 
drivers'  records,  route  plans  and  inspection 
reports  will  be  permitted  during  both  the 
pickup  artd  delivery  of  shipments  and  in 
coordination  »vith  local  police  or  other 
authorities  while  in  transit.  Carrier  also 
agrees  tn  allow  inspection  of  carrier  records 
and  individual  driver  qualification  files. 
When  requested,  carrier  agrees  to  provide 
adequate  evidence  of  an  active  driver  safety, 
security  training  and  evaluation  program. 
Carrier  agrees  to  furnish,  on  request,  driver's 
Social  Security  Numbers  to  verify  their 
security  clearsrces  and  allow  for  inspection 
of  carrier/driver  records. 

b.  Carrier  agrees  to  have  in  place  a 
company-wide  safety  and  security 
management  program  which  Includes  specific 
on-going  safety  and  securit>  programs  for 
each  terminal  location.  Individual  terminal 
programs  will  encompass  planning  and 
execution  for  safet>  and  security  in  routine 
operations,  to  include  emergency  responders 
and  planners,  and  with  the  local  police  and 
fire  authority.  Carrier  programs  will 
incorporate  compliance  with  all  applicable 
Federal.  Slate,  and  local  statutes  or 
requirements.  Conformance  with  other  safety- 
standards,  such  as  NFPA  Code  498.  will  be 
accomplished  as  much  as  possible,  with 
compensating  measures  for  deviations.  Safety 
and  security  programs  at  the  company  wide 
or  terminal  level  may  be  subject  to  evaluation 
by  a  DOD  representative. 

c.  The  carrier  agrees  to  notify,  within  a 
reasonable  period  of  time,  the  coosigBor  and 
consignee  named  by  the  Goveminenl  BiJl  of 
Lading  (GBL)  or  Commercial  Bill  of  Lading 
(CBL)  of  cargo  loss,  damage,  or  unusual 


delay.  Carrier  also  agrees  to  notify  the 
consignor  and  the  consignee  named  on  the 
GBL  immediately  by  telephone  of  an 
accident,  incident  or  Mgnificaat  delay.  The 
information  to  be  reported  will  include 
origin/destination.  GBL/ CBL  number, 
shipping  paper  Information,  tune  and  place  of 
occurrence  and  other  pertinent  accident 
details  Carrier  agrees  to  notify  the  MTMC 
area  command  annotated  on  the  BGL  within 
one  half  ( V»)  hoar  after  notificabon  of  the 
consignor  and  consignee,  and  provide  status 
updates  as  required.  The  MTMC  HOTLINE 
telephone  numiiers  are  as  follows: 
—Eastern  Area:  800-524-0331;  New  Jersey 

only:  800-624-1361 
-Western  Area:  800-331-1822:  Cahfomia 

only:  800-348-4639 
When  requested.  Carrier  agrees  to  furnish 
MTMC  a  copy  of  afxident  reports  submitted 
to  Department  of  Transportation  on  Form 
MCS  50-T  (Property)  or  MCS  50-B 
(PassengersI  when  DOD  classes  A  and  B 
explosives  movements  are  involved. 

d.  Camer  agrees  to  provide  the  dnverls) 
transporting  protected  commodities  an 
emergency  telephone  number  (indicated  on 
the  last  page  of  this  Agreement)  which,  when 
used  at  any  time  (24  hours  a  day,  7  d«>*s  a 
week),  will  re«rh  a  qualified  carrier 
representative  who  will  be  aWe  to  provide 
information  and  assistance  MTMC  will  be 
immediately  notified  if  this  telephone  number 
should  be  changed.  Camer  also  agrees  to 
equip  the  vehicle  transporting  the  matenal 
with  communications  equipment  (CB  radio, 
mobile  phone,  etc.)  capable  of  beiog  used  to 
obtain  assistance  in  an  emergency. 

e.  Carrier  agrees  to  provide  the  appropriate 
Tf^  when  requested  by  a  DOD  shipper 
Carrier  further  agrees  to  comply  with,  and 
meet,  all  criteria  for  transportation  protective 
service  as  set  forth  in  the  Agreement 
governing  the  transportation  of  shipments 
requiring  a  TPS  and  also  defined  in  the 
MTMC  Freight  Rules  Publication  No.  lA 
(MFTRP  No.  lA)  and  reissues  thereto. 

I.  Carrier  agrees  to  execute  a  DD  Form  44lS 
(Certificate  Pertaining  to  Foreign  Inlereslsl  as 
a  precondition  to  providing  any  TPS  for  the 
DOD.  Only  one  DD  Form  441S  must  be 
executed  by  a  earner  regardless  of  the 
number  or  type  of  TPS  provided. 

g.  AH  copies  of  the  Signature  and  Tally 
Record  (DD  Form  1907).  Specjal  Instructions 
for  Motor  Vehicle  Dnvers  (DD  Form  838),  and 
the  tklotor  Vehicle  Inspection  (DD  Form  628) 
will  be  transferred  from  driver  to  driver 
throughout  the  entire  movement  of  classes  A 
and  B  expbsives  shipments.  All  dnvers 
transporting  such  shipments  must  sign  the  DD 
Form  1907  and  follow  the  instructums  shown 
on  the  DD  Form  836.  Fumishmg  of  the 
Signature  and  Tally  Record  is  an  integral  p»ri 
of  a  TPS  to  be  provided  by  the  earner 
Carrier  must  ensure  that  each  prrnon 
responsible  fof  the  proper  handling  of  tfie 
shipment  signs  the  Signature  and  Tally 
Record  ai  the  lime  he/ske  assumes 
responsibitity  All  dnvers  transporting  such 
sKiptnent  must  sign  the  Signature  and  Tally 
Record.  When  used  with  DD.  twth  drivers  are 
required  to  sign  the  Signature  and  Tally 
Record  itpon  original  receipt. 
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ft  Driver  Requirements 

a.  Carrier  agrees  to  comply  with  all  driver 
requirements  contained  in  paragraph  7  of  the 
Agreement  between  the  Military  Traffic 
Management  Command  and  Motor  Common 
Carriers  Governing  the  Transportation  of 
Shipments  Which  Require  a  Transportation 
Protective  Service  (TPS)  for  and  on  Behalf  of 
the  U.S.  Department  of  Defense. 

b.  Carrier  agrees  that  newly  employed 
drivers  will  not  be  allowed  to  transport 
classes  A  and  B  explosives  until  after 
background  checks  required  by  49  CFR  391.23 
have  been  successfully  completed. 

c.  earner  agrees  that  no  driver  disqualified 
under  49  CFR  391.15  will  be  permitted  to 
operate  any  vehicle  transporting  classes  A 
and  B  explosives. 

d.  The  driver  of  a  motor  vehicle 
transporting  classes  A  and  B  explosives  must 
undergo  a  physical  examination  and  must  be 
certified  physically  qualified  to  drive  a 
commercial  motor  vehicle  in  accordance  with 
49  CFR  391.43.  Carrier  agrees  to  have  driver 
screening  programs  in  place  to  ensure  that 
the  provisions  of  this  paragraph  are  met. 

9.  Equipment 

Carrier  agrees  to  comply  with  all 
equipment  requirements  contained  in 
paragraph  8  of  the  Agreement  Between  the 
Military  Traffic  Management  Command  and 
Motor  Common  Carriers  Governing  the 
Transportation  of  Shipments  Which  Require 
a  Transportation  Protective  Service  (TPS)  for 
and  on  Behalf  of  the  U.S.  Department  of 
Defense. 

10.  Shipment 

a.  Carrier  is  responsible  for  shipments  from 
origin  to  ultimate  destination.  The  carrier 
also  remains  responsible  for  shipments 
placed  in  a  safe  haven  or  refuge  location. 
Carrier  agrees  not  to  disclose  any 
information  to  unauthorized  persons 
concerning  the  nature,  kind,  quantity, 
destination,  consignee  or  routing  of  any 
protected  commodities  shipment  tendered  to 
it.  The  carrier  further  agrees  to  provide,  at  no 
additional  cost  to  the  Government,  the  status 
of  any  shipment  within  24  hours  after  an 
inquiry  is  made. 

b.  Carrier  agrees  to  comply  with  all 
shipment  requirements  contained  in 
paragraph  9  of  the  Agreement  Between  the 
Military  Traffic  Management  Command  and 
Motor  Common  Carriers  Governing  the 
Transportation  of  Shipments  Which  Require 
a  Transportation  Protective  Service  (TPS)  for 
and  on  Behalf  of  the  U.S.  Department  of 
Defense. 

c.  When  requested  by  the  shipper  for 
reasons  of  security,  carrier  agrees  to  cover 
the  shipment  with  a  carrier-provided 
tarpaulin.  Protective  tarping  is  an  accessorial 
service. 

U.  Documentation 

a.  The  carrier  agrees  to  accept  GBLs  and 
CBLs  on  which  freight  charges  will  be  paid  by 
the  Government,  and  bound  by  all  terms 
stated  on  the  SF1103.  Government  Bill  of 
Lading,  regardless  of  the  type  of  bill  of  lading 
tendered. 

b.  The  carrier  will  comply  with  the 
documentation  prelodge  procedures  in  effect 


at  Military  Ocean  Terminals  when  cargo  is 
consigned  for  further  movement  overseas. 
(Prelodging  is  the  submission  of  advance 
shipment  documents  which  identifies  the 
shipment  to  the  Military  Ocean  Terminal 
prior  to  delivery  of  the  cargo  at  the  terminal.) 
Instructions  will  be  provided  by  the 
consignor  to  furnish  certain  data  at  least  24 
hours  in  advance  of  cargo  delivery  to  the 
terminal. 

12.  Loss  or  Damage 
The  carrier  agrees  to  be  liable  for  loss  or 

damage  to  cargo  in  accordance  with  the 
provision  of  49  U.S.C.  11707  (the  Carmack 
Amendment  to  the  Interstate  Commerce  Act). 
Carrier  agrees  to  promptly  settle  uncontested 
claims  for  loss  or  damage. 

13.  Standard  Tender  of  Service 

a.  The  carrier  agrees  to  comply  with  the 
preparation  and  filing  instructions  and 
applicable  freight  traffic  rules  publications 
issued  by  MTMC.  Carrier  understands  that 
MTMC  will  reject  tenders  not  in  compliance 
with  these  instructions. 

b.  Carrier  agrees  to  provide  a  street 
address  where  the  company  office  is  located 
in  lieu  of  a  post  office  box  number.  Carrier 
agrees  to  provide  the  address  prior  to  or  in 
conjunction  with  submission  of  any  tenders 
or  other  rate  schedules.  The  carrier  agrees  to 
also  advise  MTMC  of  any  change  in  address 
prior  to  the  effective  date  of  the  change. 
Failure  to  do  so  is  grounds  to  discontinue  use 
of  the  carriers. 

c.  Carrier  understands  that  tenders 
inadvertently  accepted  and  distributed  for 
use  and  not  in  compliance  with  this 
Agreement,  the  provisions  contained  in  the 
Standard  Tender  of  Freight  Services  (MT 
Form  364-R),  or  the  applicable  MTMC  Freight 
Traffic  Rules  Publication,  and  supplements 
thereof,  will  be  subject  to  immediate  removal 
or  non-use  until  corrections  are  made.  The 
issuing  carrier  will  be  advised  when  tenders 
are  removed  under  these  circumstances. 

14.  Rates 

a.  Carrier  agrees  to  transport  Government 
shipments  at  its  lowest  applicable  rate 
whether  or  not  the  rate  lender  is  referenced 
on  the  Government  Bill  of  Lading  or 
Commercial  Bill  of  Lading. 

b.  The  carrier's  rates  must  be  on  file  with 
MTMC,  HQ.  Eastern  Area,  Attn:  MTE-IN, 
Bayonne,  New  Jersey  0700Z-5302.  The  carrier 
must  publish  all  rates,  charges,  and 
accessorial  services  on  a  "Department  of 
Defense  Standard  Tender  of  Freight 
Services",  MT  Form  364-R  and  must  comply 
with  the  tender  preparation  instructions. 
(Only  services  annotated  with  a  charge  in  the 
tender  will  be  paid  by  the  shipper.) 

15.  Carrier  Performance 
Carrier  agrees  that  carrier's  equipment, 

performance,  and  standards  of  service  will 
conform  with  its  obligations  under  Federal, 
State  and  local  law  and  regulation  as  well  as 
with  the  guidelines  found  in  the  Defense 
Traffic  Management  Regulation  (DTMR)  and 
this  Agreement.  The  carrier  fully  understands 
its  obligation  to  remain  current  in  its 
knowledge  of  service  standards.  The  carrier 
accepts  the  Government's  right  to  revoke 
approval,  declare  ineligible,  non-use.  or 


disqualify  the  carrier  for  unsatisfactorv 
service  for  any  operating  deficiency, 
noncompliance  with  terms  of  this  Agreement 
or  terms  of  any  negotiated  agreements, 
tariffs,  tenders,  bills  of  lading  or  similar 
arrangements  determining  the  relationship  of 
the  parties,  or  for  the  publication  or 
assessment  of  unreasonable  rates,  charges, 
rules,  descriptions,  classifications,  practices, 
or  other  unreasonable  provisions  of  tariffs/ 
tenders.  Rules  governing  the  Carrier 
Performance  Program  are  found  in  MTMC 
Regulation  15-1,  and  Army  Regulation  55-355, 
DTMR.  If  a  carrier  is  removed  or  disqualified 
for  6  months  or  more,  it  will  have  to  be  re- 
qualified. 

16.  General  Provisions 

The  carrier  must  process  a  valid  Standard 
Carrier  Alpa  Code  (SCAC).  When  a  company 
holding  the  appropriate  authority  has 
operating  divisions  each  with  its  own  unique 
SCAC,  each  such  division  is  required  to 
execute  a  separate  agreement  with  the 
MTMC  governing  the  transportation  of 
protected  commodities. 

17.  Terms  of  the  Agreement 

a.  The  terms  of  this  Agreement  will  be 
applicable  to  each  shipment. 

b.  This  Agreement  shall  be  effective  from 
the  date  of  approval  by  MTMC,  until 
terminated.  Termination  is  effective  upon 
receipt  of  written  notice  by  either  party. 

c.  Nothing  in  this  Agreement  will  be 
construed  as  a  guarantee  by  the  Government 
of  any  particular  volume  of  traffic. 

d.  The  carrier  agrees  to  immediately  notify 
MTMC  of  any  changes  in  ownership,  in 
affiliations,  executive  officers,  and/or  board 
members,  and  carrier  name.  Carrier 
understands  that  failure  to  notify  MTMC 
shall  be  grounds  for  immediate  revocation  of 
the  carrier's  approval  and  their  participation 
in  the  movement  of  DOD  freight. 

13.  Additional  Specialized  Requirements 

The  terms  of  this  Agreement  will  not 
prevent  different  or  additional  requirements 
with  respect  to  negotiated  agreements  or 
added  requirements  for  other  types  of  service 
and/or  commodities. 

7ft  Inquiries 

Inquiries  may  be  referred  to:  Commander. 
Military  Traffic  Management  Command, 
Attn:  MTIN-FF.  5611  Columbia  Pike.  Falls 
Church,  Virginia  22041-5050. 

20.  Carrier  Acknowledgment  and  Acceptance 

The  certifying  carrier  official  agrees  to 
ensure  that  the  appropriate  company  officials 
and  employees  are  familiar  with  the 
requirements,  terms  and  conditions  of  this 
Agreement  and  are  in  full  compliance  with 
the  applicable  provisions  herein.  Any 
information  found  to  be  falsely  represented  in 
the  Motor  Carrier  Qualification  Form,  the 
attachments  or  during  the  qualification 
procedures,  to  include  additional 
requirements  of  this  Agreement,  shall  be 
grounds  for  automatic  revocation  of  this 
Agreement  and  immediate  non-use  of  the 
carrier,  the  affiliated  companies,  division  ana 
entities. 
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I.  (typed  nuir.f  and  Mle  of  earner  official). 
verify  under  penalty  of  perjary  under  the 
laws  of  the  United  StHtes  of  America,  that  «he 
information  contained  in  the  earner 
qualiRcation  application  packet  and  ihis 
Agreement  is  true,  correct  and  complete,  ff 
representing  a  company  or  organization.  I 
certify  that  I  am  qualified  and  authorized  to 
offer  this  information.  !  know  that  willful 
misstatements  or  omissions  of  material  facts 
constitute  Federal  criminal  violations 
punishable  under  18  U.S  C.  1001  by  up  to  5 
years  imprisonment  and  fines  up  to  $10,000 
for  each  offense,  or  punishable  as  perjury 
under  18  U.S.C.  1621  by  fines  up  to  $2,000  or 
imprisonmenl  up  to  5  years  for  each  offense 
Further  I  understand  the  requirements  of  this 
Agreement  and  on  behalf  of  (typed  name  of 
carrier  and  MC  number),  agree  to  comply 
with  the  terms  and  conditions  contained 
herein. 


Signature  of  carrier  official  and  title 
Date    — 


Carrier  Address 


Telephone  Number  (        J ■ 

24  hr  Emergency  Number  (        )  

Interstate  Operating  Authonty  Certificate 
Number-MC 

Intrastate  Operating  Authority 


Certificate  Numberfs)  (Include) 


Issuing  State— for  example 


PA— W12345) : 

Military  Traffic  Management  Command 

Acknowledgment/ Acceptance 
Signature ■ 

Title    


Date  Approved: 

■\ppeDd!\  C  to  Part  619— ^AytetM-ipn) 
fiplWf-Rn  the  ,MiIitar>  Traffic: 
Manak>pment  Command  aisd  Motof 
Common  Carriers  Govt»rTitn,i.  ''^-f* 
Tran8poi1.'jtion  of  f-lrizurrjou-.  M,-i!t>na; 
0!hrr  Than  Classes  -\  ard  B  Expiosnes 
for  and  on  Beh^j^"  of  Ihe.  I  .S,  Department 
of  IVfcnsf 

1  The  undersigned,  who  is  duly  authorized 
and  empowered  to  act  on  behalf  of  (name  of 
company,  typed  or  legibly  printed) 
(hereinafter  called  the  carrier),  as  a 
prerequisite  for  approval  to  transport 
hazardous  materials,  (other  than  Classes  A  & 
B  Explosives),  as  defined  in  49  CFR  parts  172 
and  173,  in  bulk,  for  the  account  of  the  DOD 
and  the  Military  Traffic  Management 
Command  (MTMC)  (hereinafter  called  the 
Government),  agrees  to  comply  with  all 
requirements,  terms  and  coTiditions  as  set 
forth  in  this  Agreement.  This  Agreement 
governs  the  transportation  of  all  DOD 
hazardous  materials,  (other  than  Classes  A  « 
B  Explosives)  in  bulk,  as  defined  m  49  CKR 
parts  172  and  173.  shipments  administered  by 
the  Directorate  of  Inland  Traffic  MTMC.  If  ' 
the  earner  wishes  to  participate  in  DOD 
traffic  which  requires  a  protective  service, 
the  carrier  must  also  be  ;      i"v   o  and  in  full 
compliance  with  requirefwents  i  onlained  in 
the  Agreement  governing  shipments  which 


require  a  Transportation  Protective  Service 
(TPS).  Noncomplwnce  by  thp  rarv*  \mth  any 
provision  of  this  or  any  othi '  'w.n  nent  It  is 
a  party  to  will  be  sufficient  grounds  (or 
immediate  revocation  of  the  carr»€r's 
approval  to  participate  in  the  movement  of 
hazardous  materials  The  carrier  may  also  be 
subject  to  further  action  under  the  Carrier 
Performance  Program,  governed  by  MTMC 
Regulation  15-1.  which  could  result  in 
nationwide  disqualification  on  all  DOD 
freight  shipments. 

2.  Approva!  and  Revocation 

a.  Carrier  understand*  that  its  initial 
approval  and  retention  of  approval  are 
contingent  upon  establishing  and 
maintaining,  to  MTMC's  satisfaction 
sufficient  resources  to  support  its  proposed 
scope  of  operations  and  services.  Sufficient 
resources  include  the  equipment,  personnel, 
facilities,  and  finances  to  handle  the  traffic 
anticipated  by  DOD/MTMC  under  the 
earners  proposed  scope  of  operations  in 
accordance  with  the  service  requirements  of 
the  shipper. 

b.  The  earner  understand*  that  MTMC  may 
revoke  approval  at  anytime  upon  discovery 
of  grounds  for  meligtbility  or  disqualification 
The  carrier  further  understands  that  it  is  not 
authorized  to  submit  tenders  for  shipments 
requiring  a  TPS  until  it  has  served  DOD  in  an 
approved  status  for  12  continuous  months. 
Prior  to  being  allowed  to  handle  shipments 
which  require  a  TPS  or  classes  A  a  B 
explosives,  the  carrier  must  first  meet  any 
additional  requirements  in  effect  at  the  time. 

c.  Fn  addition  to  the  initial  evaluation,  the 
carrier  agrees  that  it  will  cooperate  with 
MTMC  follow-up  evaluations  at  any  time 
subsequent  to  signing  this  Agreement  to 
confirm  continued  eligibility. 

d.  The  carrier  certifies  that  neither  the 
owners,  company,  corporate  officials,  nor  any 
affiliation  or  subsidiary  thereof  are  currently 
debarred  or  suspended  disqualified  by  a 
MIT^IC  General  Freight  Board,  or  placed  in 
non-use  by  MTMC  from  doing  business  with 
DOD. 

3.  Lawfvl  Performance 

a.  Carrier  agree*  to  comply  with  all 
applicable  Federal.  State,  municipal,  and 
other  local  Laws  and  regulations  governing 
the  safe,  proper,  and  lawful  operation  of 
motor  vehicles  to  include  title  49  Code  of 
Federal  Regulations  (CFR)  386-397.  Intrastate 
carriers  are  required  to  comply  with  all 
applicable  state  or  federal  regulations, 
whichever  are  more  stringent 

b.  No  fines,  charges,  or  asaessmentg  for 
overload  vehicles  or  other  violations  of 
applicable  laws  and  regulations  will  be 
passed  to  or  be  paid  by  any  agency  of  the 
Federal  Government. 

4.  Operating  Authority 

Carrier  agrees  to  maintain  valid  motor 
common  carrier  operating  certificates  forlts 
scope  of  operations  which  is  not  restncted 
against  the  handling  and  transport  of 
hazardous  materials  as  defined  in  49  CFR  172 
and  173.  Any  carrier  found  to  be.  in  fact, 
involved  in  the  brokcraae  as  defined  by  the 
Interstate  Coir  nf   ( f  i   im  niS>     n  (ICC),  of 
DOD  freight  traffic  wiu  hd\  l  :!i  approval 
revoked. 


5  hsunmce 

a.  Minimum  public  liability  insurance 
requirements  are  prescnbed  m  49  CFR  387.9. 
§  387.9  Carrier  agrees  to  ensure  that  the  ICC 
is  provided  proof  of  their  public  liability 
insurance,  in  the  form  of  a  BMC  91  or  91-X. 
or  MCS  90,  in  accordance  with  sections  29 
and  30  of  the  Motor  Carrier  Act  of  1980. 
Further,  the  motor  carrier  will  provide  MTMC 
with  a  certificate  of  insurance  form.  The 
certificate  holder  block  of  the  form  will 
indicate  that  MTMC,  5611  Columbia  Pike, 
Falls  Church.  Virginia  22041-5050.  Attn: 
MTIN-FF.  will  be  notified  in  writing.  30  days 
in  advance  of  any  change  or  cancellation. 
The  deductible  portion  will  be  shown  on  the 
certificate.  The  insurance  underwriter  must 
have  a  policyholder's  rating  in  lh«  Best's 
Insurance  Guide,  listed  in  the  Fiscal  Service 
Treasury  Department  Circular  570.  Listing  of 
Surety  Companies  or  must  be  acceptable  to 
the  ICC  and  specifically  approved  by  MTMC. 

b.  The  carrier  agree*  to  also  file  with 
MTMC  proof  of: 

(1)  Interstate  Public  Liability  Camer  will 
ensure  that  its  insurance  companyts)  file  with 
MTMC  proof  of  public  liability  and  property 
damage  insurance  for  the  transportation  of 
hazardous  commodities  in  the  minimum 
amounts  prescribed  in  49  CFR  387.9. 

(2)  Intrastate  Public  Liability.  Carrier  Mill 
ensure  that  its  insurance  companyfs)  file  with 
MTMC  proof  of  insuraix:e  which  meets  the 
state  requirenwnts  for  public  liability  and 
property  damage  for  the  transportation  of 
hazardous  materials. 

(3)  Cargo  Insurance.  Carrier  will  also  file 
with  MTMC  proof  of  $150,000  per  i.icident 
minimum  cargo  insurance  for  loss  and 
damage  of  Government  freight  other  than 
bulk  fuel  which  is  set  at  $25,000 

c  The  insurance,  carried  in  the  name  of  the 
earner,  will  be  in  force  at  all  times  while  this 
Agreement  is  in  effect  or  until  such  time  as 
the  carrier  cancels  all  tenders.  The  carrier 
agrees  to  ensure  that  the  policies  include  a 
provision  requiring  the  insurer  to  notify 
MTMC  prior  to  any  performance  of  service 
by  the  carrier.  Changes,  renewals,  and 
cancellations  notices  must  also  be  sent  to 
MTMC,  5611  Columbia  Pike,  Falls  Church, 
Virginia  22041-5050,  Attn:  MTIN-FF.  This 
requirement  applies  to  both  interstate  and 
intrastate  carriers.  Carrier's  insurance 
poliey(s)  most  cover  all  equipment  used  to 
transport  DOD  freight. 

6.  Performance  Bond 

a.  Carriers  agree  to  provide  MTMC  with  a 
Performance  Bond  at  no  cost  to  the 
Government.  The  bond  secures  performance 
and  fulfillment  of  the  carrier  obligation  to 
deliver  DOD  freight  to  destination,  it  will 
cover  DOD  re-procurcnent  costs  as  a  result 
of  carrier  default,  abandoned  shipments, 
inability  to  perform,  or  bankruptcy  The  bond 
must  be  issued  by  a  surety  conpany  listed  in 
the  Fiscal  Service  Treasury  Department 
Circular  No.  570.  The  bond  must  be 
completed  on  the  form  provided  by  MTMC 
The  bond  will  be  continuous  until  cancelled 
MTMC  wiD  be  notified  in  writing,  30  days  m 
advance  of  any  change  or  cancellation.  A 
letter  of  intent  by  the  surety  company  is 
required  with  the  initial  application  packagf 


11384 


Federal  Register  /  Vol.  57.  No.  64  /  Thursday,  Apni  2.  1992  /  Proposed  Rules 


Upon  MTMC  approval,  the  earner  agrees  to 
submit  the  Perfonnance  Bond  before  the 
Tender  of  Service  will  be  accepted. 

b.  The  sum  of  the  bond  shall  be  determined 
as  follows. 

(1)  Carriers  having  done  business  in  their 
own  name  with  DOD  for  3  years  or  more  will 
be  required  to  submit  a  performance  bond  in 
the  amount  of  2.5%  of  their  total  DOD 
revenue  for  the  previous  12  months,  not  to 
exceed  SIOO.OOO  and  not  less  than  $25,000. 

(2)  New  carriers  and  those  carriers  having 
done  business  in  their  own  name  wth  the 
DOD  for  less  than  3  years  will  be  required  to 
submit  a  Performance  Bond  based  on  areas  of 
service  they  offer,  that  is: 

1  state  (including  intrastate] — S25.0OO; 

2  'o  3  states — $50,000:  and 
4  or  more  states — $100,000. 

(3)  Once  a  carrier  has  been  doing  business 
with  the  DOD  for  3  years,  their  bond 
requirement  will  change  from  area  of  service 
to  revenue. 

c.  Local  drayage  and  commercial  zone 
carriers  are  exempt  from  the  bond 
requirement. 

d.  If  carrier  has  secured  the  Performance 
Bond  as  a  result  of  qualifying  under  the 
general  commodity  program  or  classes  A  and 
B  program,  no  additional  Performance  Bond 
is  required.  i 

/"  Safely  and  Security 

a.  A  "satisfactory"  safety  rating  will  be 
maintained  with  the  Federal  Highway 
Administration.  Department  of 
Transportation  and/or  with  the  appropriate 
state  agency  or  commission  In  the  case  of 
intrastate.  Safety  ratings  with  an 
"unsatisfactory."  "conditional",  "insufficient 
information",  or  "not  rated"  will  not  be 
accepted.  The  carrier  further  agrees  to  permit 
unannounced  safety  and  security  inspections 
of  its  facilities,  terminals,  equipment  and 
operational  procedures  by  DOD  civilian  or 
military  personnel,  or  DOD  contract 
employees.  These  inspections  may  include 
transit  surveillances  of  vehicles  and  drivers. 
The  carrier  agrees  to  provide  evidence  that 
fulfills  the  requirement  set  forth  in  49  CFR 
parts  390  thru  396.  Inspection  of  carrier 
equipment,  dirvers'  records,  route  plans  and 
inspection  reports  will  be  permitted  during 
both  the  pickup  and  delivery  of  shipments 
and  in  coordination  with  local  pohce  or  other 
authorities  while  in  transit.  Carrier  also 
agrees  to  allow  inspection  of  carrier  records 
and  individual  driver  qualification  Tiles. 
When  requested,  carrier  agrees  to  provide 
adequate  evidence  of  an  active  driver  safety, 
security  training  and  evaluation  program. 
Carrier  agrees  to  furnish,  on  request,  driver's 
Social  Security  Numbers  to  verify  their 
security  clearances  and  allow  for  inspection 
of  carrier/driver  records. 

b.  Carrier  agrees  to  have  in  place  a 
company-wide  safety  and  security 
management  program  which  includes  specific 
on-going  safety  and  security  programs  for 
each  terminal  location.  Individual  terminal 
programs  will  encompass  planning  and 
execution  for  safety  and  security  in  routine 
operations,  to  include  emergency  responses 
and  planners,  and  with  the  local  police  and 
fire  authority.  Camer  programs  will 
incorporate  compliance  with  all  applicable 


Federal.  State,  and  local  statutes  or 
requirements.  Conformance  with  other  safety 
standards,  such  as  NFPA  Code  498,  will  be 
accomplished  as  much  as  possible,  with 
compensating  measures  for  deviations.  Safety 
and  security  programs  at  the  company  wide 
or  terminal  level  may  be  subject  to  evaluation 
by  a  DOD  representative. 

c.  The  carrier  agrees  to  notify,  within  a 
reasonable  period  of  time,  the  consignor  and 
consignee  named  by  the  Government  Bill  of 
Lading  (GBL)  or  Commercial  Bill  of  Lading 
(CBL)  or  cargo  loss,  damage,  or  unusual 
delay.  Carrier  also  agrees  to  notify  the 
consignor  and  the  consignee  named  on  the 
GBL  immediately  by  telephone  of  a  accident, 
incident  or  significant  delay.  The  information 
to  be  reported  will  include  origin/destination, 
GBL/CBL  number,  shipping  paper 
information,  time  and  place  of  occurence  and 
other  pertinent  accident  details.  Carrier 
agrees  to  notify  the  MTMC  area  command 
annotated  on  the  GBL  within  one-half  l'/^) 
hour  after  notification  of  the  consignor  and 
consignee,  and  provide  status  updates  as 
required.  The  MTMC  HOTLINE  telephone 
numbers  are  as  follows; 
—Eastern  Area:  800-524-0331;  New  jersey 

only:  800-624-1361 
—Western  Area;  800-331-1822:  California 

only:  800-348-4639 
When  requested,  carrier  agrees  to  fumish 
MTMC  a  copy  of  accident  reports  submitted 
to  Department  of  Transportation  on  Form 
MCS  50-T  (Property). 

d.  Carrier  agrees  to  provide  the  driver(s) 
transporting  hazardous  commodities  an 
emergency  telephone  number  (indicated  on 
the  last  page  of  this  Agreement)  which,  when 
used  at  any  time  (24  hours  a  day,  7  days  a 
week),  will  reach  a  qualified  carrier 
representative  who  will  be  able  to  provide 
information  and  assistance.  MTMC  will  be 
immediately  notified  if  this  telephone  number 
should  be  changed. 

e.  Carriers  approved  to  transport  DOD 
hazardous  materials  requiring  TPS  agree  that 
no  driver  disqualified  under  49  CFR  391.15 
will  be  permitted  to  operate  any  vehicle 
transporting  such  commodities. 

f.  Carriers  approved  to  transport  DOD 
hazardous  materials  agree  to  ensure  that 
drivers  of  a  motor  vehicle  transporting  such 
commodities  must  undergo  a  physical 
examination  and  must  be  certified  physically 
qualified  to  drive  a  commercial  motor  vehicle 
in  accordance  with  49  CFR  391.43.  Carrier 
also  agrees  to  have  driver  screening  programs 
in  place  to  ensure  that  the  provisions  of  this 
paragraph  are  met. 

ft  Drivers  Requirements 

a.  Carrier  agrees  to  ensure  that  the 
driver(s)  employed  to  transport  hazardous 
materials  have  a  minimum  of  at  least  one 
year  of  general  commodities  driving 
experience  (using  similar  equipment)  prior  to 
transporting  hazardous  commodities  and  that 
its  drivers  are  trained  and  competent  in  the 
movement  of  these  commodities  to  include  an 
understanding  of  the  following:  49  CFR  397; 
instructions  on  procedures  to  be  followed  in 
the  event  of  a  delay:  nature  of  the  materials 
being  transported;  precautions  to  be  taken  in 


an  emergency:  written  rouie  pUns;  and 
shipping  paper  entries.  The  carrier  will  certify 
that  the  driver  is  trained  and  competent  in 
the  mu\  ement  of  hazardous  commodities, 
and  proof  of  crr'ification  musi  be  carried  in 
the  vehicle  of  the  unit  transporting  these 
commodities. 

b.  The  carrier  agrees  to  further  ensure  that 
driver(s)  carry  a  valid  motor  vehicle 
operator's  license  (in  compliance  with 
Federal  Commercial  Motor  Vehicle  Safety 
Act  of  1986]  issued  by  his/her  state  of 
domicile,  a  certificate  of  physical 
examination  issued  dunng  the  preceding  24 
months,  and  an  employee  record  card,  or 
similar  document,  one  of  which  must  contain 
the  drivers  photograph.  The  driverfs)  must  be 
21  years  of  age.  The  dnver(s)  must  carry 
adequate  identification  to  verify  affiliation 
with  the  carrier  name  on  the  Government  Bill 
of  Lading  (GBL). 

9.  Equipment 

a.  Trip-leased  equipment,  with  or  without 
drivers,  will  not  be  used  to  transport 
hazardous  matenals  for  the  account  of  the 
DOD.  Exceptions  for  the  use  of  intermittent 
or  occasional  drivers  in  49  CFR  391  63  will 
not  apply  to  any  DOD  movement.  Any 
equipment,  with  or  without  drivers,  leased  to 
augment  carrier-owned  equipment  will  be  on 
a  not  less  than  90-day  noncancellable  basis, 

b.  A  copy  of  the  equipment  lease 
agreement  must  be  carried  in  the  vehicle  of 
the  unit  transporting  these  commoditif'S 
(Facsimile.  Xerox,  or  otherwise  reproduced 
copies,  are  not  acceptable.)  Interchange 
agreements  which  originate  at  origin  will  be 
considered  trip  leases  and  will  not  be 
accepted.  The  lease  must  be  complete  at  time 
of  pick  up  and  should  require  no  further 
information  to  be  completed  by  the  driver. 
Failure  to  comply  with  this  requirement  or 
attempted  abuse  of  this  requirement  could 
result  in  the  carrier's  participation  in  this 
type  traffic  to  be  immediately  revoked  and  up 
to  nationwide  disqualification  on  all  DOD 
freight  shipments  should  further  action  under 
the  Garner  Performance  Program  be  deemed 
appropriate. 

c.  Carriers  approved  to  transport  DOD 
hazardous  materials  requiring  TPS  agree  to 
comply  with  all  equipment  requirements 
contained  in  paragraph  8  of  the  Agreement 
Between  the  Nfilitary  Traffic  Management 
Command  and  Motor  Common  Carriers 
Governing  the  Transportation  of  Shipments 
Which  Require  a  Transportation  Protective 
Service  (TPS)  for  and  on  Behalf  of  the  U.S. 
Department  of  Defense. 

10.  Shipment 

a.  Carrier  is  responsible  for  shipments  from 
origin  to  ultimate  destination.  The  carrier 
also  remains  responsible  for  shipments 
placed  in  a  safe  haven  or  refuge  location. 
Carrier  agrees  not  to  disclose  any 
information  to  unauthorized  persons 
concerning  the  nature,  kind,  quantity, 
destination,  consignee  or  routing  of  any 
hazardous  material  shipment  tendered  to  it. 
The  earner  further  agrees  to  provide,  at  no 
additional  cost  to  the  Government,  the  status 
of  any  shipment  within  24  hours  after  an 
inquiry  is  made. 
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b  Carrier  agrees  to  ensure  that  shipper- 
provided  placards  are  displayed  in 
accordance  with  the  general  requirements 
found  m  49  CFR  II^ZSCM  for  the  transportation 
of  hazardous  materials.  The  earner  further 
agrees  to  conform  to  the  requiremenis  found 
in  49  CFR  177  825  pertaining  to  the 
transportation  on  designated  routes  of 
radioactive  materials  for  which  placarding  is 
required  Carrier  also  agrees  to  route  all  other 
shipments  of  hazardous  commodities  in 
accordance  with  the  provisions  of  49  CFR 
39~.9. 

c.  When  requested  by  the  shipper  for 
reasons  of  security,  carrier  agrees  to  cover 
the  shipment  with  a  carrier-provided 
tarpaulin  Protective  tarping  is  an  accessorial 
service. 

d.  Carriers  approved  to  transport  DOD 
hazardous  materials  requiring  IP'S  agree  to 
comply  w'lth  all  shipment  requirements 
rontained  in  paragraph  9  of  the  Agreement 
Between  the  Military  Traffic  Management 
Command  and  Motor  Common  Carriers 
Governing  the  Transportation  of  Shipments 
Which  Require  a  Transportation  Protective 
Service  (TPSl  for  and  on  Behalf  of  the  U.S. 
Department  of  Defense. 

11.  Documentation 

a  The  carrier  agrees  to  accept  GBLs  and 
CDLs  on  which  freight  charges  will  be  paid  by 
the  Government,  and  bound  by  all  terms 
stated  on  the  SF1103,  Government  Bill  of 
Lading,  regardless  of  the  type  of  bill  of  lading 
tendered. 

b.  The  carrier  agrees  to  comply  with  the 
documentation  prelodge  procedures  in  effect 
at  Military  Ocean  Terminals  when  cargo  is 
consigned  for  further  movement  overseas, 
(Prelodging  is  the  submission  of  advance 
shipment  documents  which  identifies  the 
shipment  to  the  Military  Ocean  Terminal 
prior  to  delivery  of  the  cargo  at  the  terminal.) 
Instructions  will  be  provided  by  the 
consignor  to  furnish  certain  data  at  least  24 
hours  in  advance  of  cargo  delivery  to  the 
terminal. 

12.  Loss  or  Damage 

The  carrier  agrees  to  be  liable  for  loss  or 
damage  to  cargo  in  accordance  with  the 
provisions  of  49  U.S.C,  11707  (the  Carmack 
Amendment  to  the  Interstate  Commerce  Act). 
Carrier  agrees  to  promptly  settle  uncontested 
claims  for  loss  or  damage. 

13.  Standard  Tender  of  Service 

a.  The  carrier  agrees  to  comply  with  the 
preparation  and  filing  instructions  and 
applicable  freight  traffic  rules  publications 
issued  by  MTMC.  Carrier  understands  that 
MTMC  will  reject  tenders  not  in  compliance 
with  these  instructions. 

b.  Carrier  agrees  to  provide  a  street 
address  where  the  company  office  is  located 
in  lieu  of  a  post  office  box  number.  Carrier 
will  provide  the  address  prior  to  or  in 
conjunction  with  submission  of  any  tenders 
or  other  rate  schedules.  The  carrier  agrees  to 
also  advise  NfTMC  of  any  change  in  address 
prior  to  the  effective  date  of  the  change. 
Failure  to  do  so  is  grounds  to  discontinue  use 
of  the  carriers. 

c.  Carrier  understands  that  tenders 
inadvertently  accepted  and  distributed  for 
use  and  not  in  compliance  with  this 


agreement,  the  provis.or.s  rcntdirifij:  :r  ','t 
Standard  Tender  of  Freight  S<'r\i(,es  (MT 
Form  3r>4-R)  or  the  applicable  MTMC  Freight 
TrHffic  Rules  Publication,  and  supplements 
thereof,  will  be  subject  to  immediate  removal 
or  nonuse  until  corrections  are  made.  The 
issuing  carrier  will  be  advised  when  tenders 
are  removed  under  these  circumstances. 


14  Rates 

a  Carrier  agrees  to  transport  Government 
shipments  at  its  lowest  applicable  rate 
whether  or  not  the  rate  tender  is  referenced 
on  the  Government  Bill  of  Lading  or 
Commercial  Bill  of  Lading. 

b.  The  earner's  rates  must  be  on  file  with 
MTMC.  HQ.  Eastern  Area,  Attn:  MTE-LN, 
Bayonne,  New  jersey  07002-5302.  The  agent 
must  publish  all  rates,  charges  and 
accessoiial  services  on  a  "Department  of 
Defense  Standard  Tender  of  Freight 
Services  ",  MT  Form  364-R  and  must  comply 
with  the  tender  preparation  instructions, 
(Only  services  annotated  with  a  charge  in  the 
tender  will  be  paid  by  the  shipper,) 

15.  Carrier  Performance 

Carrier  agrees  that  carrier's  equipment, 
performance,  and  standards  of  service  will 
conform  with  its  obligations  under  Federal. 
State  and  local  law  and  regulation  as  well  as 
with  the  guidelines  found  in  the  Defense 
Traffic  Management  Regulation  (DTMR)  and 
this  Agreement.  The  carrier  fully  understands 
its  obligation  to  remain  current  in  its 
knowledge  of  service  standards.  The  carrier 
accepts  the  Government's  right  to  revoke 
approval,  declare  ineligible,  nonuse,  or 
disqualify  the  carrier  for  unsatisfactory 
service  subsequent  to  approval  or  for  any 
other  operating  deficiency,  or  for 
noncompliance  with  terms  of  the  Agreement 
or  terms  of  negotiated  agreements,  tariffs, 
tenders,  bills  of  lading  or  similar 
arrangements  determining  the  relationship  of 
the  parties,  or  for  the  publication  or 
assessment  of  unreasonable  rates,  charges, 
rules,  descriptions,  classifications,  practices, 
or  other  unreasonable  provisions  of  tariffs/ 
fenders.  Rules  governing  the  Carrier 
Performance  Program  are  found  in  MTMC 
Regulation  15-1,  and  Army  Regulation  55-355. 
DTMR.  If  a  carrier  is  removed  or  disqualified 
for  6  months  or  more,  it  will  have  to  be 
requalified. 

16.  General  Provisions 

The  carrier  agrees  to  possess  a  valid 
Standard  Carrier  Alpha  Code  (SCAC).  When 
a  company  holding  the  appropriate  authority 
has  operating  divisions  each  with  its  own 
unique  SCAC,  each  such  division  is  required 
to  execute  a  separate  agreement  with  FkfTMC 
governing  the  transportation  of  protected 
commodities, 

17.  Terms  of  the  Agreement 

a.  The  terms  of  this  Agreement  will  be 
applicable  to  each  shipment. 

b.  This  agreement  shall  be  effective  from 
the  date  of  approval  by  MTMC,  until 
terminated.  Termination  is  effective  upon 
receipt  of  written  notice  by  either  party. 

c.  Nothing  in  this  Agreement  will  be 
construed  as  a  guarantee  by  the  Government 
of  any  particular  volume  of  trafTic. 


d  The  carrier  agrees  to  immediately  notify 
MTMC  of  any  changes  in  ownership,  in 
affiliations,  executive  officers,  and.'or  board 
members,  and  carrier  name.  Carrier 
understands  that  failure  to  notify  MTMC 
shall  be  grounds  for  immediate  revocations  of 
carriers  approval  and  their  participation  in 
movement  of  DOD  freight. 

18.  Additional  Specialized  Requirements 
The  terms  of  this  Agreement  will  not 

prevent  different  or  additional  requirements 
with  respect  to  negotiated  agreements  or 
added  requirements  for  other  types  of  service 
and/or  commodities. 

19.  Inquiries 

Inquiries  may  be  referred  to:  Commander, 
Military  Traffic  Management  Command, 
Attn:  MTIN-FF,  5611  Columbia  Pike.  Falls 
Church.  Virginia  22041-5050. 

20.  Carrier  Acknowledgment  and  Acceptance 

The  certifying  carrier  official  agrees  to 
ensure  that  the  appropriate  company  officials 
and  employees  are  familiar  with  the 
requirements,  terms  and  conditions  of  this 
Agreement  and  are  in  full  compliance  with 
the  applicable  provisions  herein.  Any 
information  found  to  be  falsely  represented  in 
the  Motor  Carrier  Qualification  Form,  the 
attachments  or  during  the  qualification 
procedures,  to  include  additional 
requirements  of  this  Agreement,  shall  be 
grounds  for  automatic  revocation  of  this 
Agreement  and  immediate  non-use  of  the 
carrier,  the  affiliated  companies,  division  and 
entities. 

I.  (TYPED  NAME  AND  TITLE  OF 
CARRIER  OFFICIAL),  verify  under  penally  of 
perjury  under  the  laws  of  the  United  States  of 
America,  that  the  information  contained  In 
the  carrier  qualification  application  packet 
and  this  Agreement  is  true,  correct  and 
complete.  If  representing  a  company  or 
organization.  I  certify  that  I  am  qualified  and 
authorized  to  offer  this  information.  I  know 
that  willful  misstatements  or  omissions  of 
material  facts  constitute  Federal  criminal 
violations  punishable  under  18  U.S.C.  1001  by 
up  to  S  years  imprisonment  and  fines  up  to 
$10,000  for  each  offense,  or  punishable  as 
perjury  under  18  U.S.C.  1621  by  fines  up  to 
S2.000  or  imprisonment  up  to  5  years  for  each 
offense.  Further  I  understand  the 
requirements  of  this  Agreement  and  on  behalf 
of  (typed  name  of  carrier  and  MC  number), 
agree  to  comply  with  the  terms  and 
conditions  contained  herein. 

Signature  of  carrier  official  and  title 

Date    

Carrier  address    


Telephone  Number  (        ) 

24  hr  Emergency  Number  (        )  

INTERSTATE  OPERATING  AUTHORITY 
CERTIFICATE  NUMBER— MC 
Intrastate  Operating  Authority 

Certificate  Number(s)  (Include 

Issuing  State — for  example 
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Vlilitary  Traffic  Management  Command 
Acknowledgment  /  Acceptance 

Signature   

T:!ie    — — 


Hate  Apprcv«i     

Appendix  D  to  Part  619— Agreement 
Between  the  Mi!itar\  Traffic 
Management  Command  and  Vlotor 
Common  Gamers  Governing  the 
Transportation  of  Shipments  W  hith 
Require  a  Transportation  Protective 
Service  fTPS)  for  and  on  Behalf  of  the 
U.S.  Department  of  Defense 

1.  The  undersigned,  who  is  duly  authorized 
and  empowered  to  act  on  behalf  of  (NAME 
OF  COMPANY.  TYPED  OR  LEGIBLY 
PRINTED}  (hereinafter  called  the  carrier),  as 
a  prerequisite  for  approval  to  transport 
ciassiHed  materials,  protected  and  sensirive 
material,  weapons  and  ammunition. 
munitjcms  or  other  hazardous  material  as 
defined  in  49  CFR  parts  172  and  173  which 
are  designated  sensitive  by  the  U.S. 
Department  of  Defense  (DOD).  (hereinafter 
referred  to  as  "protected  commodities"). 
which  require  a  Transportation  Protective 
Sernoe  (TPSi  for  the  account  of  the  DOD  and 
the  Military  Traffn;  Management  Command 
(MTMC)  (hereinafter  called  the  Government), 
agree  to  comply  with  all  additional 
requirements,  terms  and  conditions  as  set 
forth  in  this  Agreement.  Carrier  further 
acknowledges  that  it  is  in  full  comphance 
with  the  basic  qualification  standards  either 
for  general  commodities,  hazardous  materials 
(other  than  classes  A  and  B  explosives),  or 
classes  A  and  B  ammunition  and  explosives, 
has  executed  the  appropnate  MTMC 
agreement,  and  is  required  to  maintain  and 
will  maintain  in  a  current  status,  all  basic 
requirements,  in  addition  to  requirements 
established  by  this  Agreement 
Noncompliance  by  the  carrier  with  any 
provision  of  this  Agreement  will  be  sufficient 
grounds  for  immediate  revocation  of  the 
carrier's  approval  to  participate  In  the 
movement  of  protected  commodities  which 
require  a  TPS.  The  carrier  may  also  be 
subject  to  further  action  under  the  Carrier 
Performance  Program  as  set  forth  in  MTMC 
Reguiotion  15-1.  Transportation  and  Travel. 
Procedure  for  Disqualifying  and  Placing 
Carriers  in  Non-Use.  which  could  result  in 
nationwide  disquabfication  on  all  DOD 
freight  shipments. 

2.  Approval  and  Revocation 

a  Carrier  understands  that  its  initial 
approval  and  retention  of  approval  are 
contingent  upon  establishing  and 
maintaining,  to  MTMC's  satisfaction 
sufficient  resources  to  support  its  proposed 
scope  of  operations  and  services.  Sufficient 
.-♦'sources  include  the  equipment,  personnel. 
facilities,  and  finances  to  handle  the  traffic 
anticipated  by  DOD/MTMC  under  the 
carrier's  proposed  scoF>e  of  operations  in 
accordance  with  the  service  requirements  of 
the  shipper. 

b.  The  carrier  understands  that  \fTMC  may 
revoke  approval  at  any  time  upon  discovery 
of  grounds  for  ineligibility  or  disqualification. 

c.  In  addition  to  the  initial  evaluation,  the 
carrier  agrees  that  it  will  cooperate  with 


MTMC  follow-up  evaluations  at  any  time 
subsequent  to  signing  this  Agreement  to 
confirm  continued  eligibility. 

d.  Carrier  agrees  to  execute  a  DD  Form 
441S  (Certificate  Pertaining  to  Foreign 
Interests)  as  a  precondition  to  providing  any 
TPS  for  the  DOD.  Only  one  DD  Form  44lS 
must  be  executed  by  a  carrier  regardless  of 
the  number  or  type  of  TPS  provided. 

e.  Carrier  agrees  to  allow  a  National 
Agency  Check  (NAC)  on  all  management  and 
operational  persormel  involved  in  the 
performance  of  Dual  Driver  Protective 
Service  with  National  Agency  Checks  (DN). 
The  results  of  the  NAC  must  be  favorable  as 
determined  by  MTMC  under  DOD  criteria  as 
a  precondition  to  the  carrier  providing 
SatelHte  Monitoring  (SM)  with  DN. 
Management  personnel  include:  owners 
(including  partnership  where  applicable), 
principal  deputies,  board  members  (where 
applicable),  and  company  managers 
responsible  for  haison  with  DOD  operations. 
Operational  personnel  include.  Drivers, 
handlers,  and  terminal  and  security 
personnel  hired  permanently  or  temporarily 
by  the  company  to  protect  the  DOD  cargo 
under  SM  with  DN. 

f  Carrier  providing  Protective  Security 
Service  (PS)  and/or  Security  Escort  Vehicle 
Service  (SE)  accompanying  a  PS  shipment 
must  have  been  cleared  by  the  Defense 
Investigative  Service  (DIS)  under  the  DOD 
Industrial  Security  Program. 

3.  Lawful  Performance 

Carrier  agrees  it  will  comply  with  all  rules, 
regulations  and  requirements  set  forth  in  any 
and  all  agreements  which  may  be  applicable 
to  the  shipment/commodity  transported 
requiring  a  TPS. 

4.  Agreements 

When  applicable,  carrier  agrees  to  execute 
a  separate  agreement  with  MTMC  governing 
the  transportation  of  hazardous  materials, 
ammunition  and  explosives,  or  Classes  A  and 
B  explosives,  as  defined  in  49  CFR  part  173. 

5.  Security 

a.  Carrier  agrees  to  designate  a  "qualified 
carrier  representative"  when  handling 
shipments  requiring  a  TPS.  This 
representative  will  be  employed  by  the 
carrier,  or  the  terminal  involved,  aware  of  the 
sensitivity  of  the  shipment,  knowledgeable  of 
the  safety,  security  and  emergency 
procedures  to  be  followed,  authorized  and 
capable  of  moving  a  transporiation 
conveyance  and.  when  providing  PS,  cleared 
by  DIS. 

b.  Carrier  agrees  to  ensure  that  trailers 
containing  protected  commodities  are  always 
connected  to  tractors  during  shipment  except 
when  stopped  at  a  DOD  activity  for  loading 
or  unloading,  a  carrier's  terminal  for 
servicing,  a  carrier-designated  point  where 
driverfs)  or  qualified  carrier  representative 
maintains  continuous  surveillance  over  the 
shipment,  or  a  qualified  safe  haven  or  refuge 
location. 

c.  When  requested  by  the  shipper  for 
reasons  of  security,  carrier  agrees  to  cover 
the  shipment  with  a  carrier-provided 
tarpaulin.  Protective  tarping  for  security 
reasons  is  an  accessorial  service. 


6.  Safety 

a   A   ■safisfaclory"  safety  rating  will  He 
maintained  with  the  Federwl  Highway 
.Administration,  Department  of 
Transportation  and;or  with  the  appropnate 
state  agenqi'  or  commission  in  the  case  of 
intrastate  Safety  ratings  which  are 
"unsatisfactory."  "conditional."  "insufficient 
information."  or  "not  rated"  will  not  be 
accepted. 

b.  Gamer  agrees  to  notify  the  consignor 
and  the  consignee  named  on  the  GBL 
immediately  by  telepone  of  an  accident. 
incident  or  significant  delay  The  information 
to  be  reported  will  include  ongin/destination. 
GBL/CBl.  number  shipping  paper 
information,  time  and  place  of  occurrence 
and  other  pertinent  acodeni  details,  Camer 
will  notify  the  .MTMC  area  command 
annotated  on  the  GBL  withm  on*  half  i  't  i 
hour  after  notification  of  the  consignor  and 
consignee,  arni  provide  status  updates  as 
required  The  MTMC  HOTU.NF.  telephone 
numbers  are  as  follows 
—Eastern  A.-ea  «00-5 24-03 .'31   New  Jersey 

only  a(X>-624-i:i61 
—Western  Area  800-331-1822;  California 

only:  800-34e-4639 
When  requested,  earner  vmI!  furnish  SfTMC  a 
copy  of  accident  reports  submitted  to 
Department  of  Transportation  on  Form  MCS 
50-T  (Property). 

c.  Garner  agrees  to  prnv  uie  '.he  driver(s) 
transporting  protected  commodities  an 
emergency  telephone  number  (indicated  on 
the  last  page  of  this  Agreement;  which,  when 
used  at  any  time  124  hours  a  day   7  days  a 
week),  vnil  reacii  a  qualified  earner 
representative  who  will  be  able  (o  prcivide 
information  and  assistance  MTMC  will  be 
immediately  notified  if  this  telephone  number 
should  be  changed.  Gamer  also  agrees  to 
equip  the  vehicle  transporting  the  matenal 
with  communications  equipment  |GB  radio, 
mobile  phone,  etc.)  capable  of  being  used  to 
obtain  assistance  in  an  emergency. 

7.  Driver  Requirements 

a.  Carrier  agrees  to  ensure  that  the 
driverisl  employed  to  transport  protect«'d 
commodities  requinng  a  TPS  be  21  years  of 
age  and  have  a  minimum  of  one  yea'  of 
experience  dnvirg  tractor/trailer  equipment 
under  various  dnvmg  conditions. 

b.  Gamer  agrees  to  ensure  that  the 
driverfs)  employed  to  transport  protected 
commodities  requinng  a  TPS  carry  a  valid 
motor  vehicle  operator's  license  (in 
compliance  with  Federal  Commercial  Motor 
Vehicle  Safpfy  Act  of  1986]  issued  by  hjs.'her 
state  of  domicile,  a  certificate  of  physical 
examination  issued  dunng  the  preceding  24 
months,  and  an  employee  record  card,  or 
similar  document,  one  of  which  must  contain 
the  dnver's  photograph, 

c.  Gamer  agrees  to  ensure  driverfs)  will 
carry  adequate  identification  to  verify 
affiliation  with  the  earner  named  on  the 
Government  Bill  of  Uding  (GBL|  The  driver 
identification  requirements  for  those  earners 
cleared  to  handle  SECRET  shipments  wii!  be 
in  accordance  with  Paragraph  8  of  the  DOD 
Industnal  Security  Manual  (DOD  5220.22-M) 
and  Paragraph  na(101  of  the  Gamer 
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Supplement  to  the  DOD  Industnal  Sfcurilv 
Manual  (DOD  5220.22-C). 

8.  Equipment 

a.  Trip-leased  equipment,  with  or  without 

drivers,  will  not  be  used  to  transport 
protcctpd  commodities  for  the  account  of  ihf 
DOD,  Exceptions  for  the  use  of  intermittent 
or  occasional  drivers  in  49  CFR  391.63  will 
not  apply  to  any  DOD  movement.  Any 
equipment,  with  or  without  drivers,  leased  to 
Hugment  carrier-owned  equipment  will  be  on 
a  not  less  than  90-day  noncancellable  basis. 

b.  A  copy  of  the  equipment  lease 
agreement  must  be  carried  in  the  vehicle  of 
the  unit  transporting  these  commodities. 
(Facsimile.  Xerox,  or  otherwise  reproduced 
copies,  are  not  acceptable.)  Interchange 
agreements  which  originate  at  origin  will  not 
be  accepted.  The  lease  must  be  comple'e  at 
time  of  pick  up  and  should  require  no  further 
information  lo  be  completed  by  the  driver. 
Failure  to  comply  with  this  requirement  or 
attempted  abuse  of  this  requirement  could 
result  in  the  carrier's  participation  in  this 
type  traffic  to  be  immediately  revoked  and  up 
to  nationwide  disqualification  on  all  DOD 
freight  shipments  should  further  action  under 
the  Carrier  Performance  Program  be  deemed 
appropriate. 

9.  Shipment 

a.  Carrier  agrees  to  provide  the  appropriate 
TPS  when  requested  by  a  DOD  shipper. 
Carrier  further  agrees  to  perform  the  TPS  as 

defined  in  the  applicable  Military  Traflic 
Management  Command  Freight  Traffic  Rules 
Publication  (MFTRP  No.  lA)  or  reissues 
thereto.  A  ITS  is  any  one  of  the  following 
services  or  any  combination  thereof; 
—DOD  Constant  Surveillance  Service  (CS) 
— Dual  Driver  Protective  Service  (DD) 
—Dual  Driver  w/Nationai  Agency  Check 

Protective  Service  (ON) 
— Motor  Surveillance  Service  [MS) 
—Protective  Security  Service  (PS) 
— DTTS  Satellite  Motor  Surveillance  Service 

ISM] 
— Security  Escort  Vehicle  Service  (SE) 

b.  Carrier  agrees  that  all  shipments  of 
protected  commodities  DN  and/or  PS  will 
only  be  moved  in  direct  single  line-haul 
service.  Transportation  involving  an 
interchange  service  may  be  used,  however,  if 
the  shipment  is  under  DD  or  CS. 

c.  Carrier  agrees  to  provide  exclusive  use 
of  vehicle  or  dromedary  service  for  all 
shipments  requiring  SM  and  DN  and/or  PS. 
The  motor  vehicle  or  dromedary  furnished 
will  be  devoted  exclusively  to  the 
transportation  of  the  tendered  shipment 
without  seal  or  lock  breakage,  and  without 
transfer  of  lading  for  the  convenience  of  the 
carrier. 

d.  Carrier  agrees  to  maintain  an  ST  (DD 
Form  1907)  for  all  shipments  of  protected 
commodities  requiring  a  TPS  Furnishing  of 
the  ST  IS  an  integral  part  of  a  TPS  lo  be 
provided  by  the  carrier  Carrier  agrees  lo 
ensure  that  each  person  responsible  for  the 
proper  handling  of  the  shipment  signs  the  ST 
at  the  time  he.'she  assumes  responsibility.  All 
drivers  transporting  such  shipment  must  sign 
the  ST.  When  used  with  DD.  both  drivers  are 
required  to  sign  the  ST  upon  original  receipt. 

e.  Carrier  agrees  to  be  responsible  for 
shipments  from  origin  to  ultimate  destination. 


I  he  Garner  also  remains  responsible  for 

shipments  placed  In  a  safe  haven  or  refuge 
!(!(  ation  Carrier  agrees  not  lo  disclose  any 
uiio-ma'Kin  to  unaiithonzed  persons 
ct.ni  crr.sng  the  nature,  kind,  quantity. 
d(  s;;n.ition.  consignee  or  routing  of  any 
protected  commodities  shipment  tendered  to 
it.  The  carrier  further  agrees  to  provide,  at  no 
additional  cost  to  the  Government,  the  status 
of  any  shipment  within  24  hours  after  an 
inquiry  is  made. 

10.  Carrier  Performance 

Carrier  agrees  that  carrier's  equipment, 
performance,  and  standards  of  service  will 
conform  with  its  obligations  under  Federal. 
State  and  local  law  and  regulation  as  well  as 
with  the  guidelines  found  in  the  Defense 
Traffic  Management  Regulation  (DTMR)  and 
this  Agreement.  The  carrier  fully  understands 
its  obligation  to  remain  current  in  its 
knowledge  of  service  standards.  The  carrier 
accepts  the  Government's  right  to  revoke 
approval,  declare  ineligible,  nonuse,  or 
disqualify  the  carrier  for  unsatisfactory 
service  subsequent  to  approval  or  for  any 
other  operating  deficiency,  or  for 
noncompliance  with  terms  of  the  Agreement 
or  terms  of  negotiated  agreements.  tanfTs, 
tenders,  bills  of  lading  or  similar 
arrangements  determining  the  relationship  of 
the  parties,  or  for  the  publication  or 
assessment  of  unreasonable  rates,  charges, 
rules,  descriptions,  classifications,  practices, 
or  other  unreasonable  provisions  of  tariffs/ 
tenders.  Rules  governing  the  Carrier 
Performance  Program  are  found  in  MTMC 
Regulation  15-1.  and  Army  Regulation  55-355, 
DTMR.  If  a  carrier  is  removed  or  disqualified 
fur  6  months  or  more,  it  will  have  to  be 
requalified. 

11.  Terms  of  the  Agreement 

a.  The  terms  of  this  Agreement  will  be 
applicable  to  each  shipment. 

b.  This  agreement  shall  be  effective  from 
the  date  of  approval  by  MTMC,  until 
terminated.  Termination  is  effective  upon 
receipt  of  written  notice  by  either  party. 

c.  Nothing  in  this  Agreement  will  be 
construed  as  a  guarantee  by  the  Government 
of  any  particular  volume  of  traffic. 

d.  The  carrier  agrees  to  immediately  notify 
MTMC  of  any  changes  in  ownership,  in 
affiliations,  executive  officers,  and/or  board 
members,  and  carrier  name.  Carrier 
understands  that  failure  to  notify  MTMC 
shall  be  grounds  for  immediate  revocation  of 
the  carrier's  approval  and  their  participation 
in  the  movement  of  DOD  freight. 

12.  Additional  Specialized  Requirements 

The  terms  of  this  Agreement  will  not 
prevent  different  or  additional  requirements 
with  respect  to  negotiated  agreements  or 
added  requirements  for  other  types  of  service 
and/or  commodities. 

13.  Inquiries 

Inquiries  may  be  referred  to:  Commander, 
Military  Traffic  Management  Command. 
Attn.  MTIN-FF,  5611  Columbia  Pike,  Falls 
Church,  Virginia  22041-5050. 

14.  Carrier  Acknowledgment  and  Acceptance 

The  certifying  carrier  official  agrees  to 
ensure  the  appropriate  company  officials  and 


employees  are  familiar  with  the 
requirements,  terms  and  conditions  of  this 
Agreement  and  are  in  full  compliance  with 
the  applicable  provisions  herein.  Any 
information  found  to  be  falsely  represented  in 
the  Motor  Carrier  Qualification  Form,  the 
attachments  or  during  the  qualification 
procedures,  to  include  additional 
requirements  of  this  Agreement,  shall  be 
grounds  for  automatic  revocation  of  this 
Agreement  and  immediate  non-use  of  the 
carrier,  the  affiliated  companies,  division  and 
entities. 

I,  (typed  name  and  title  of  carrier  official), 
verify  under  penalty  of  perjury  under  the 
laws  of  the  United  States  of  America,  that  the 
information  contained  in  the  carrier 
qualification  application  packet  and  this 
Agreement  is  true,  correct  and  complete.  If 
representing  a  company  or  organization.  I 
certify  that  1  am  qualified  and  authorized  to 
offer  this  information.  I  know  that  willful 
misstatements  or  omissions  of  material  facts 
constitute  Federal  criminal  violations 
punishable  under  18  U.S.C.  1001  by  up  lo  5 
years  imprisonment  and  fines  up  to  $10,000 
for  each  offense,  or  punishable  as  perjury 
under  18  U.S.C.  1621  by  fines  up  to  $2,000  or 
imprisonment  up  to  5  years  for  each  offense. 
Further  I  understand  the  requirements  of  this 
Agreement  and  on  behalf  of  (typed  name  of 
carrier  and  MC  number),  agree  to  comply 
with  the  terms  and  conditions  contained 
herein. 

Signature  of  carrier  official  and  title 

Dates 

Carrier  Address  


Telephone  Number  (    ) 

24  hr  Emergency  Number  (        )  

Interstate  Operating  Authority  Certificate 

Number-MC  _, 

Intrastate  Operating  Authority 

Certificate  Numberfs)  (Include 

Issuing  State — for  example 

PA— «12345) 

Military  Traffic  Management  Command 
Acknowledgment/ Acceptance 

Signature  

Title    


Date  AoDroved: 


■\pi>t''>(i:^,  I,  '!,•  f'...-!  619 — Agreement 

iir'!\MT!-'  ••:(,  M, lit. try  Traffic 

M  iiaet  luru  Lo.umand  Surface  Freight 

!  I  iru  irdi  rs  Governing  the 

Tr.i  ispirtation  of  General  Commodities 

for  md  i-n  Behalf  of  the  U.S.  Department 

of  Defense 

1.  The  undersigned,  who  is  duly  authorized 
and  empowered  to  act  on  behalf  of  (name  of 
forwarder,  typed  or  legibly  printed), 
hereinafter  referred  to  as  the  forwarder,  as  a 
prerequisite  for  consideration  for 
participation  in  the  lransFK)rt  of  general 
commodities  as  an  exempt  surface  freight 
forwarder,  for  the  U.S.  Department  of 
Defense  (DOD).  agree  to  comply  with  all 
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requirements,  terms  and  conditions  as  set 
forth  in  this  Agreement.  Noncompliance  with 
any  provision  of  this  Agreement  will  be 
sufncient  grounds  for  immediate  revocation 
of  the  forwarders  privilege  to  participate  in 
the  movement  of  DOD  freight.  For  the 
purpose  of  this  Agreement,  a  surface  freight 
forwarder  is  defined  as  a  person  or  company 
who  for  compensation  assembles  and 
consolidates  less-thantruckload  freight,  as 
defined  in  the  Instruction  for  preparation  of 
Department  of  Defense  Standard  Tender  of 
Freight  Services,  MT  Form  364-4  (and      - 
revisions  thereto),  part  II,  and  uses  for  the 
whole  or  any  part  of  the  line-haul 
transportation  the  services  of  regulated  motor 
or  rail  carriers,  breaks  bulk,  and  delivers  the 
less-than-truckload  freight  holding  out  in  its 
own  name  and  under  its  own  resptmsibility  a 
through  transportation  service  from  point  of 
receipt  to  destination.  Forwarders  may 
participate  in  truckload  movements  under 
extraordinary  circumstances,  but  not  on  a 
regular  basis  nor  as  their  main  business. 

..'  Approval  and  Revocation 

a.  Forwarder  understands  that  its  initial 
npp'^val  and  retention  of  approval  are 
contingent  upon  establishing  and 
maintaining,  to  KlTMC's  satisfaction, 
sufficient  resources  to  support  its  proposed 
scope  of  operations  and  services.  Sufficient 
resources  include  personnel,  facilities, 
carriers  with  adequate  equipment,  and 
finances  to  handle  the  traffic  anticipated  by 
DOD/NITMC  under  the  forwarders  proposed 
scope  of  operations  in  accordance  with  the 
service  requirements  of  the  shipper. 

b.  The  forwarder  understands  that  MTMC 
may  revoke  approval  at  any  time  upon 
discovery  of  grounds  for  ineligibility  or 
disqualification.  The  forwarder  further 
understands  that  it  will  not  be  authorized  to 
participate  in  any  traffic  which  requires  a 
Transportation  Protective  Ser\'ice. 

c.  In  addition  to  the  initial  evaluation,  the 
forwarder  agrees  that  it  will  cooperate  with 
MTMC  follow-up  evaluations  at  any  time 
subsequent  to  signing  this  Agreement  to 
confirm  continued  ehgibihty. 

d.  The  forwarder  agrees  and  certifies  that 
neither  the  owners,  company,  corporate 
officials,  nor  any  affiliation  or  subsidiary 
thereof  are  currently  debarred  or  suspended, 
disqualified  by  a  MTMC  General  Freight 
Board,  or  placed  in  non-use  by  MTMC  from 
doing  business  with  DOD. 

3.  Lawful  Performance 

a.  Forwarder  agrees  to  comply  with  alt 
applicable  federal,  state,  municipal  and  other 
local  laws  and  regulations.  No  fines,  charges, 
or  assessments  for  overloaded  vehicles  or 
other  violations  of  applicable  laws  and 
regulations  will  be  passed  to.  or  be  paid  by 
any  agency  of  the  Federal  Governrrent. 

b.  The  forwarder  agrees  to  keep  current 
and  on  file  a  list  of  all  carriers  to  be  used  in 
the  transport  of  DOD  freight  shipments.  This 
list  will  contain,  as  a  minimum,  the 
company's  name,  president/vice  presidents 
name,  operating  authority  number,  corporate 
office  address,  telephone  number  and  a 
designated  24-hour  on-call  point  of  contact  in 
the  event  of  an  accident  or  emergency 
situation.  MTMC  can  direct  forwarder  not  to 


use  specific  carriers  in  the  movement  of  DOD 
freight  shipments. 

c.  The  forwarder  further  agrees  and 
certifies  that  it  will  not  use  any  carrier  which 
has  been  debarred,  suspended  by  the 
Government  or  which  has  been  placed  in 
non-use  or  disquahfied  by  MTMC  from  doing 
business  with  the  DOD  for  the  movement  of 
any  DOD  freight  shipments. 

4.  Operations 
The  forwarder  agrees  and  certifies  that  it  is 

operating  as  a  forwarder  as  defined  herein.  If 
incorporated,  evidence  of  incorporation, 
bearing  the  official  seal  of  the  state  in  which 
filed.  Articles  of  Incorporation,  listing  all  the 
officers  of  the  corporation  are  attached  and 
certified  to  be  true,  correct  and  current. 

5.  Insurance 

a.  The  forwarder  agrees  to  maintain  a 
minimum  of  $1,000,000  public  liability 
insurance  and  $250,000  cargo  insurance  for 
loss  and  damage  of  Government  freight  A 
copy  of  the  certificate  of  insurance  must  be 
on  fUe  with  MTMC.  ATTN:  MTIN-FF.  prior  to 
any  performance  of  service  by  the  forwarder. 

b.  The  insurance,  carried  in  the  name  of  the 
forwarder,  will  be  in  force  at  all  times  while 
this  Agreement  is  in  effect  or  until  such  time 
as  the  forwarder  cancels  all  tenders.  The 
forwarder  agrees  to  ensure  that  the  policies 
include  a  provision  requiring  the  insurer  to 
notify  MTMC  prior  to  any  performance  of 
service  by  the  carrier.  The  certificate  holder 
block  of  the  form  will  indicate  that  MTMC. 
5611  Columbia  Pike.  Falls  Church,  Virginia 
22041-5050.  Attn:  MTIN-FF.  will  be  notified 
in  writing,  30  days  in  advance  of  any  change 
or  cancellation.  The  deductible  portion  wiU 
be  shown  on  the  certificate. 

c.  The  insurance  underwriter  must  have  a 
policyholders  rating  in  the  Best's  Insurance 
Guide,  listed  in  the  Fiscal  Service  Treasury 
Department  Circular  570.  Listing  of  Surety 
Companies  or  must  be  acceptable  to  the 
Interstate  Commerce  Commission  and 
specifically  approved  by  MTMC.  Self- 
Insurance  will  not  be  accepted. 

6.  Performance  Bond 

Forwarder's  agrees  to  provide  MTMC  with 
a  Performance  Bond  at  no  cost  to  the 
Government.  The  bond  secures  performance 
and  fulfillment  of  the  forwarder's  obligation. 
It  will  cover  default,  abandoned  shipments, 
inability  to  perform,  bankruptcy  and 
reprocurement  costs.  The  bond  must  be 
issued  by  a  surety  company  listed  in  the 
Fiscal  Service.  Treasury  Department  Circular 
No.  570.  The  sum  of  the  bond  shall  be  no  less 
than  $100,000.  The  bond  must  be  completed 
on  the  form  provided  by  MTMC  and  will  be 
continuous  until  cancelled.  MTMC  will  be 
notified,  in  writing.  30  days  in  advance  of  any 
change  or  cancellation.  A  letter  of  intent  by 
the  surety  company  is  required  with  the 
initial  application.  Upon  MTMC  approval 
forwarder  agrees  to  submit  the  performance 
bond  before  the  Tender  of  Service  will  be 
accepted.. 

7.  Safety 

a.  The  forwarder  agrees  not  to  use  any 
earner  that  has  an  "unsatisfactory"  safety 
rating  with  the  Federal  Highway 
Administration.  Department  of 


Transportation,  and  if  it  is  an  intrastate 
motor  carrier,  with  the  apporpnale  stHte 
agency. 

b.  Shipments  will  be  delivered  in  direct 
service  without  delay  to  the  destination 
shown  on  the  Govemmeni  Bills  of  Lading 
unless  consignee  or  consiKnor  direc's 
diversion  of  the  shipment  to  a  new  or 
different  destination  Deliveries  will  be  made 
during  the  shipper's  norma!  business  hours. 

c.  The  forwarder  agrees  to  not  divulge  any 
information  to  unauthorized  persons 
concerning  the  nature  and  movements  of  any 
shipment  tendered  to  it. 

d.  The  forwarder  agrees  to  notify  the 
consignor  and  consignee  named  by  the 
Government  bill  of  I-ading  (GEL)  or 
Commerical  Bill  of  Lading  (CBL)  of  cargo 
loss,  damage,  or  unusual  delay.  Information 
reported  will  include  origin/destination. 
GBL/CBL  num.ber,  shipping  paper 
information,  time  and  place  of  occurrence, 
and  other  pertinent  details.  Upon  request,  the 
forwarder  agrees  to  ensure  MTMC  is 
furnished  a  copy  of  accident  reports 
submitted  to  Department  of  Transportation 
on  Form  MCS  50-T  (Property). 

e.  The  forwarder  agrees  to  have  in  place  a 
company-wide  safety  management  program. 
Forwarder  safety  program  will  comply  with 
applicable  Federal,  State  and  local  statutes  or 
requirements.  Safety  programs  at  the 
company-wide  or  terminal  level  may  be 
subject  to  evaluation  by  DOD 
representatives.  The  forwarder  further  agrees 
to  permit  unannounced  safety  inspections  of 
its  facilities,  terminals,  equipment, 
employees,  and  procedures  by  DOD  civilian, 
military  personnel,  or  DOD  contract 
employees. 

8.  Reserved 

9.  Equipment 

The  forwarder  agrees  to  ensure  equipment 
is  spotted  for  loading  at  the  time  and  place 
requested.  The  Government  reserves  the  right 
to  reject  the  utilization  of  any  equipment 
placed  for  loading  by  the  forwarder  if  it  does 
not,  upon  inspection,  meet  specifications  and 
requirements  for  the  particular  shipment 
involved  (size,  cube,  cleanliness,  mechanical 
condition,  etc.). 

70.  Shipment 

The  forwarder  agrees  to  provide,  at  no 
additional  cost  to  the  government,  the  status 
of  any  shipment  within  24  hours  after  an 
inquiry  is  made.  Further,  the  forwarder 
agrees  to  not  divulge  any  information  to 
unauthorized  persons  concerning  the  nature 
and  movement  of  any  DOD  shipment 

11.  Documentation 

a  Forwarder  agrees  to  accept  Government 
Bills  of  Lading  on  which  freight  charges  will 
be  paid  by  the  Government,  and  will  be 
bound  by  all  terms  and  conditions  stated 
thereon. 

b.  The  forwarder  agrees  to  comply  with  the 
provisions  of  documentation  prelodging  in 
effect  at  Military  Ocean  Terminals  which 
cargo  is  consigned  for  further  movement 
overseas.  (Prelodging  is  the  submission  of 
advance  shipment  dofuments  which 
identifies  the  shipment  to  the  Military  Ocean 
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Terminal  prior  to  arrival  of  the  cargo  at  the 
lerniindl  to  permit  preparation  of  the  termiiuil 
documentation.)  Instructions  will  be  provided 
by  the  consignees  to  furnish  certain  data  at 
least  24-hours  in  advance  of  cargo  arrival  at 
the  terminal. 

12.  Loss  fr  Damagf 

The  forwarder  agrees  to  be  fully  liable  for 
delivery  of  all  cargo  in  the  same  condition  as 
received  at  origin,  except  loss  or  damage 
caused  by  act  of  God,  public  enemy  act. 
omission  of  shipper,  inherent  vice  or 
detrimental  changes  due  to  nHture  of 
commodity,  or  natural  shrinkage.  Forwarder 
agrees  to  settle  promptly,  claims  for  loss  or 
damage.  The  forwarder  also  agrees  to 
provide  the  status  of  any  shipment  tendered 
to  them  within  24-hours  after  an  inquiry  is 
made. 

J 3.  Standard  Tender  of  Service 

a  The  forwarder  agree*  to  comply  with  the 
prepHration  and  filing  instructions  and 
applicable  freight  traffic  rules  publication.s 
issued  by  MTMC.  Forwarder  understands 
that  MTMC  will  n'it.-ct  tenders  not  in 
compha.".cc  with  these  instnirtior.t. 

b.  Forwarder  agrees  to  publish  a  street 
address  where  the  ciwnpany  office  is  located 
in  lieu  of  a  post  offiiie  box  number.  The 
Military  Traffic  Management  Command  must 
be  advised  of  any  change  in  address.  Failure 
to  do  so  is  grounds  to  discontinue  the  use  of 
the  forwarder. 

c.  Forwarder  L-nderstands  that  tenders 
inadvertently  accepted  and  distributed  for 
use  and  not  in  compiiani^  with  tliis 
agreement,  the  provisions  contained  in  the 
Standard  Tender  of  Freight  Services  (MT 
Form  364-R).  or  the  applicable  MTMC  Freight 
Traffic  Rules  Publication,  and  supplements 
thereof,  will  be  subject  to  immediate  removal 
or  non-use  until  corrections  are  made.  The 
issuing  forwarder  will  be  advised  when 
tenders  are  removed  under  these 
circumstances. 

14.  Rates 

a.  Forwarder  agrees  to  transport 
CJovemment  shipments  at  it  lowest  effective 
charge  named  in  the  tender  applicable  on  the 
commodity  transported,  whether  or  not  the 
rate  tender  is  referenced  on  the  Government 
bill  of  lading. 

b.  The  forwarder  agrees  to  publish  through 
rates  guaranteed  for  at  least  30  days.  These 
rates  must  be  filed  with  MTMC  HQ,  Eastern 
Area.  ATTN:  MTE-IN.  Bayonne,  New  jersey 
0r002-5:i02.  The  forwarder  mu.st  publish  all 
rates,  charges,  and  accessonai  sen-ices  on  a 
■"Department  of  Defense  Standard  Tender  of 
Freight  Services",  MT  Form  364-R  and  must 
comply  with  the  tender  preparation 
instructions.  (Only  services  annotated  with  a 
charge  in  the  tender  will  be  paid  by  the 
shipper.] 

c.  The  forwarder  agrees  to  promptly  refund 
all  uncontested  overcharges  to  the 
Government  and  authorizes  the  Government 
to  deduct  the  amount  of  overcharges  from 
any  amount  subsequently  found  to  be  due  the 
forwarder. 

d.  The  GoverrL-nef-i  rckt-r.  es  ifie  nght  to 
pursue  admintsiraiive  cljims  directly  with 
forwarders  under  the  Interstate  Commerce 
Act  or  other  authorities. 


13.  Carrier  Performance 


a.  Forwarder  agrees  that  its  performance, 
and  standards  of  service  will  conform  with 
its  obligations  under  Federal.  State  and  local 
law  and  regulation  as  well  as  with  the 
guidelines  found  in  the  Defense  Traffic 
Management  Regulation  (DTMR)  and  this 
Agreement.  The  forwarder  fully  understands 
it.s  obligation  to  remain  current  in  its 
knowledge  of  service  standards.  The 
forwarder  accepts  the  Government's  right  to 
revoke  approval,  declare  ineligible,  non-use. 
or  disqualify  the  carrier  for  unsatisfactory 
serv  ice  for  any  operating  deficiency, 
noncompliance  with  terms  of  this  Agreement 
or  terms  of  any  negotiated  agreements, 
tanffs,  tenders,  bills  of  lading  or  similar 
arrangements  determining  the  relationship  of 
the  parties,  or  for  the  publication  or 
assessment  of  unreasonable  rates,  charges, 
rules,  descriptions,  classifications,  practices, 
or  other  unreasonable  provisions  cf  tariffs/ 
tenders.  Rules  governing  the  Carrier 
Performance  Program  are  found  in  MTMC 
Regulation  1.5-1.  and  Army  Regulation  55-335. 
DTMR.  If  a  forwarder  is  removed  or 
disqualified  for  6  months  or  more,  it  will  have 
to  be  re-qualified. 

b.  Failure  or  nonperformance  by  the 
forwarder  with  any  of  the  terms  or  conditions 
of  service  will  constitute  a  breach  of  this 
Agreement  The  Government  reserves  the 
right  to  disqualify  the  forwarder  for 
unsatisfactory  service  until  such  time  as  the 
forwarder  establishes  to  the  satisfaction  of 
DOU  that  the  operating  or  other  deficiencyls) 
has  been  corrected. 

16.  General  Provisions 

That  the  fowarder  must  have  a  valid 
Standard  Carrier  Alpha  Code  (SCAC)  and 
use  it  on  all  DOD  billing  documents  to 
identify  the  forwarder.  When  a  compwny 
holding  the  appropriate  authority  has 
operating  divisions  each  with  its  own  uruqae 
SCAC  each  such  division  is  required  to 
execute  a  separate  agreement  with  MTMC 
governing  the  transportation  of  protected 
commodities. 

7  7.  Terms  of  the  Agreement 

a.  The  terms  of  this  Agreement  will  be 
applicable  to  each  shipment. 

b.  This  Agreement  shall  be  effective  from 
the  date  of  acknowledgment  by  the  Military 
Traffic  Management  Command,  until 
terminated  upon  receipt  of  written  notice  by 
either  party. 

c  Nothing  in  this  Agreement  will  be 
construed  as  a  guarantee  by  the  Government 
of  any  particular  volume  of  traffic. 

d.  The  forwarder  agrees  to  immediately 
notify  MTMC  of  ar/y  changes  in  ownership,  in 
affiliations,  executive  officers,  and/or  board 
members,  and  forwarder  name.  Forwarder 
understands  that  failure  to  notify  MTMC 
shall  be  grounds  for  immediate  revocation  of 
the  forwarder's  approval  and  their 
participation  in  the  movement  of  DOD  freight. 

IB.  Additional  Specialized  Requirements 

The  terms  of  this  Agreement  will  not 
prevent  different  or  additional  requirements 
with  respect  to  negotiated  agreements  or 
added  requirements  for  other  types  of  service 
and/or  commodities. 


J9.  Inquiries 

Inquiries  may  be  referred  to  Commander. 
Military  Traffic  Management  Command. 
Attention:  MTIN-FF.  5611  Columbia  Pike, 
Falls  Church.  VA  22041-5050 

20.  Forwarder  Acknowledgment  and 
Acceptance 

a.  The  undersigned  forwarder  official,  by 
affixing  signature  hereto,  states  that  he  has 
read  and  understands  the  general  and 
specific  terms  and  conditions  of  service 
outlined  and  agrees  to  provide  service  in 
accordance  with  such  terms  or  conditions 
Any  information  found  to  be  falsely 
represented  in  the  Qualification  Form,  the 
attachments  or  during  the  qualification 
procedures,  to  include  additional 
requirements  of  this  Agreement,  shall  be 
grounds  for  automatic  revocation  of  this 
Agreement  and  immediate  non-use  of  the 
forwarder,  the  affiliated  companies,  division 
and  entities. 

Forwarder's  Acknowledgntent/ Acceptance 

I,  (typed  name  and  title  of  forwarder 
official),  verify  under  penalty  of  perjury 
under  the  laws  of  the  United  States  of 
America,  that  the  information  contained  in 
the  forwarder  qualification  application 
packet  and  this  Agreement  is  true,  correct 
and  complete.  If  representing  a  company  or 
organizahon.  I  certify  that  I  am  qualified  and 
authorized  to  offer  this  information.  I  know 
that  willful  misstatements  or  omissions  of 
material  facts  constitute  Federal  cnminal 
violations  punishable  under  18  U.S.C  1001  by 
up  to  5  years  imprisonment  and  fines  up  to 
$10,000  for  each  offense,  or  punishable  as 
perjury  under  18  U.S.C  1621  by  fines  up  to 
S2.000  or  imprisonment  up  to  5  years  for  each 
offense.  Further  1  understand  the 
requirements  of  this  Agreement  and  on  behalf 
of  (typed  name  of  forwarder)  agree  to  comply 
with  the  terms  and  conditions  contained 
herein. 

Signature  of  forwarder  official  and  title 

Date    

Forwarder  address 


Telephone  number  (     )  — . 

24  hr  emergency  number  (    )    

Military  Traffic  Management  Command 
Acknowledgment/ Acceptance 

Signature  

Title    


Date  Approved: 


.^  pp«-'-!t<n,  \  In  K",jr*  ^.  i  H      >  >.;ri-f  ment 
B>.-!vi(-r'n  t»'M">  Mi-  Mrv    i  r,,!'!' 
Management  (■(uiifTirmd  and  Shipper 
Agents  Cio\  eminj;  the  Transportation  of 
General  Commodities  for  and  on  Behalf 
of  the  MS.  Department  of  Defense 

1.  The  undersigned,  who  is  duly  authorized 
and  empowered  to  act  on  behalf  of  (name  of 
shipper  agent,  typed  or  legibly  pnnted).  a 
shipper  agent,  hereinafter  rpferred  to  as  the 
agent  as  a  prerequisite  for  consideration  for 
participation  in  the  transport  of  general 
commodities  as  an  exempt  shipper  agent,  for 
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the  U.S.  Department  of  Defense  (DOD),  agree 
to  comply  with  all  requirements,  terms  and 
conditions  as  set  forth  in  this  Agreement. 
Noncompliance  with  any  provision  of  this 
Agreement  will  be  sufficient  grounds  for 
immediate  revocation  of  the  agenfs  privilege 
to  participate  in  the  movement  of  DOD 
freight.  For  the  purpose  of  this  Agreement,  a 
exempt  shipper  agent  is  defined  as  a  person 
or  company  who  for  compensation  provides  a 
service  by  acting  as  an  intermodal 
intermediary  handling  truck  or  container  load 
shipments  or  consolidates  less-than- 
truckload  freight,  as  defined  in  the 
instructions  for  the  Department  of  Defense 
(DOD)  Standard  Tender  of  Freight  Services, 
Nrr  Form  364-R  and  revisions  thereto,  for 
truck  load  movement  and  the  Military  Traffic 
Management  Command  Freight  Traffic  Rules 
Publication  MFTRP  No.  1  A,  Item  225.  The 
agent  also  handles  drayage  on  both  ends  of 
the  movement  and  other  services  performed 
in  a  terminal  area.  The  agent  may  not  act  in 
its  capacity  as  a  broker  when  charged  with 
the  responsibility  of  moving  DOD  freight 
shipments. 

2.  Approval  and  Revocation 

a.  Agent  understands  that  its  initial 
approval  and  retention  of  approval  are 
contingent  upon  establishing  and 
maintaining,  to  MTMC's  satisfaction, 
sufficient  resources  to  support  its  proposed 
scope  of  operations  and  services.  Sufficient 
resource  include  personnel,  facilities,  carriers 
with  adequate  equipment,  and  finances  to 
handle  the  traffic  anticipated  by  DOD/ 
MTMC  under  the  agent's  proposed  scope  of 
operations  in  accordance  with  the  service 
requirements  of  the  shipper. 

b.  The  agent  understands  that  MTMC  may 
revoke  approval  at  any  time  upon  discovery 
of  grounds  for  ineligibihty  or  disqualification. 
The  agent  further  understands  that  it  will  not 
be  authorized  to  participate  in  any  traffic 
which  requires  a  Transportation  Protective 
Service. 

c.  In  addition  to  the  initial  evaluation,  the 
agent  agrees  that  it  will  cooperate  with 
MTMC  follow-up  evaluations  at  any  time 
subsequent  to  signing  this  Agreement  to 
confirm  continued  eligibility. 

d.  The  agent  agrees  and  certifies  that 
neither  the  owners,  company,  corporate 
officials,  nor  any  affiliation  or  subsidiary 
thereof  are  currently  debarred  or  suspended 
disqualified  by  a  MTMC  General  Freight 
Board,  or  placed  in  non-use  by  MTMC  from 
doing  business  with  DOD. 

3.  Lawful  Performance  I 

a.  The  agent  agrees  to  comply  with  all 
applicable  federal,  state,  municipal  and  other 
local  laws  and  regulations.  No  fines,  charges, 
or  assessments  for  overloaded  vehicles  or 
other  violations  of  applicable  laws  and 
regulations  will  be  passed  to,  or  be  paid  by 
any  agency  of  the  Federal  Government. 

b.  The  agent  agrees  to  keep  current  and  on 
file  a  list  of  all  carriers  to  be  used  in  the 
transport  of  DOD  freight  shipments.  This  list 
will  contain,  as  a  minimum,  the  company's 
name,  president/vice  president's  name, 
operating  authority  number,  corporate  office 
address,  telephone  number  and  a  designated 
24-hour  on-call  point  of  contact  in  the  event 


of  an  accident  or  emergency  situation.  MTMC 
can  direct  agent  not  to  use  specific  carriers  in 
the  movement  of  DOD  freight  shipments, 
c.  The  agent  further  agrees  and  certifies 
that  it  will  not  use  any  carrier  which  has 
been  debarred,  suspended  by  the 
Government  or  which  has  been  placed  in 
non-use  or  disqualified  by  MTMC  from  doing 
business  with  the  DOD  for  the  movement  of 
any  DOD  freight  shipments. 

4.  Operations 
The  agent  agrees  and  certifies  that  it  is 

operating  as  a  shipper  agent  as  defined 
herein.  If  incorporated,  evidence  of 
incorporation,  bearing  the  official  seal  of  the 
state  in  which  filed.  Articles  of  Incorporation, 
listing  all  the  officers  of  the  corporation  are 
attached  and  certified  to  be  true,  correct  and 
current. 

5.  Insurance 

a.  The  agent  agrees  to  maintain  a  minimum 
of  SI. 000.000  public  liability  insurance  and 
$250,000  cargo  insurance  for  loss  and  damage 
of  Government  freight.  A  copy  of  the 
certificate  of  insurance  must  be  on  file  with 
MTMC,  ATTN;  MTIN-FF.  prior  to  any 
performance  of  service  by  the  agent. 

b.  The  insurance  must  be  carried  in  the 
name  of  the  agent  and  will  be  in  force  at  all 
times  while  this  Agreement  is  in  effect  or 
until  such  time  as  the  agent  cancels  all 
lenders.  The  agent  agrees  to  ensure  that  the 
policies  include  a  provision  requiring  the 
insurer  to  notify  MTMC  prior  to  any 
performance  of  service  by  the  carrier. 
Changes,  renewal  and  cancellation  notices 
must  also  be  sent  to  MTMC,  5611  Columbia 
Pike.  Falls  Church,  Virginia  22041-5050. 
ATTN:  MT-LNFF.  The  Government  will  be 
given  30  days  notice  prior  to  any  cancellation 
or  material  changes  in  insurance  coverages. 

c.  The  insurance  underwriter  must  have  a 
policyholder's  rating  in  the  Best's  Insurance 
Guide,  listed  in  the  Fiscal  Service  Treasury 
Department  Circular  570.  Listing  of  Surety 
Companies  or  must  be  acceptable  to  the 
Interstate  Commerce  Commission  and 
specifically  approved  by  MTMC.  Self- 
Insurance  will  not  be  accepted. 

6.  Performance  Bond 

Agent  agreeato  provide  MTMC  with  a 
Performance  Bond  at  no  cost  to  the 
Government.  The  bond  secures  performance 
and  fulfillment  of  the  agenfs  obligation.  It 
will  cover  default,  abandoned  shipments, 
inability  to  perform,  bankruptcy  and  re- 
procurement  costs.  The  bond  must  be  issued 
by  a  surety  company  listed  in  the  Fiscal 
Service,  Treasury  Department  Circular  No. 
570.  The  sum  of  the  bond  shall  be  no  less 
than  $100,000.  The  bond  must  be  completed 
on  the  form  provided  by  MTMC  and  will  be 
continuous  until  cancelled.  MTMC  will  be 
notified,  in  writing,  30  days  in  advance  of  any 
change  or  cancellation.  A  letter  of  intent  by 
the  surety  company  is  required  with  the 
initial  application.  Upon  MTMC  approval 
agent  will  submit  the  Performance  Bond 
before  the  Tender  of  Service  will  be 
accepted. 

7.  Safety 

a.  The  agent  agrees  not  to  use  any  carrier 
that  has  an  "unsatisfactory"  safety  rating 


with  the  Federal  Highway  Administration, 
Department  of  Transportation,  and  if  It  is  an 
intrastate  motor  carrier,  with  the  appropriate 
state  agency. 

b.  Shipments  will  be  delivered  in  direct 
service  without  delay  to  the  destination 
shown  on  the  Government  Bills  of  Lading 
unless  consignee  or  consignor  directs 
diversion  of  the  shipment  to  a  new  or 
different  destination.  Deliveries  will  be  made 
during  the  shipper's  normal  business  hours. 

c.  The  agent  agrees  not  to  divulge  any 
information  to  unauthorized  persons 
concerning  the  nature  and  movements  of  any 
shipment  tendered  to  it. 

d.  The  agent  agrees  to  notify  the  consignor 
and  consignee  named  by  the  Government  bill 
of  Lading  (GBL)  or  Commercial  Bill  of  Lading 
(CBL)  of  cargo  loss,  damage,  or  unusual 
delay.  Information  reported  will  include 
origin/destination,  CBL/CBL  number, 
shipping  paper  information,  time  and  place  of 
occurrence,  and  other  pertinent  details.  Upon 
request,  the  agent  agrees  to  ensure  MTMC  is 
furnished  a  copy  of  accident  reports 
submitted  to  Department  of  Transportation 
on  Form  MCS  50-T  (Property). 

e.  The  agent  agrees  to  have  in  place  a 
company-wide  safety  management  program. 
Agent  safety  program  will  comply  with 
applicable  Tederal.  State  and  local  statutes  or 
requirements.  Safety  programs  at  the 
company-wide  or  terminal  level  may  be 
subject  to  evaluation  by  DOD 
representatives.  The  agent  further  agrees  to 
permit  unannounced  safety  inspections  of  its 
facilities,  terminals,  equipment,  employees, 
and  procedures  by  DOD  civilian,  military 
personnel,  or  DOD  contract  employees. 

8.  Reserved 

9.  Equipment 

The  agent  agrees  to  ensure  equipment  is 
spotted  for  loading  at  the  time  and  place 
requested.  The  Government  reserves  the  right 
to  reject  the  utilization  of  any  equipment 
placed  for  loading  by  the  agent  if  it  does  not, 
upon  inspection,  meet  specifications  and 
requirements  for  the  particular  shipment 
involved  (size,  cube,  cleanliness,  mechanical 
condition,  etc.). 

10.  Shipment 

The  agent  agrees  to  provide,  at  no 
additional  cost  to  the  government,  the  status 
of  any  shipment  within  24  hours  after  an 
inquiry  is  made.  Further,  the  agent  agrees  to 
not  divulge  any  information  to  unauthorized 
persons  concerning  the  nature  and  mo' ement 
of  any  DOD  shipment. 

11.  Documentation 

a.  Agent  agrees  to  accept  Government  bills 
of  lading  on  which  freight  charges  will  be 
paid  by  the  Government,  and  will  be  bound 
by  all  terms  and  conditions  stated  thereon. 

b.  The  agent  agrees  !o  comply  with  the 
provisions  of  documeritation  prelodging  in 
effect  at  Military  Ocean  Terminals  which 
cargo  is  consigned  for  further  movement 
overseas.  (Prelodging  is  the  submission  of 
advance  shipment  documents  which 
identifies  the  shipment  to  the  Military  Ocean 
Terminal  prior  to  arrival  of  the  cargo  at  the 
terminal  to  permit  preparation  of  the  terminal 
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documen'.aliofi.)  Instructions  will  be  provided 
by  the  consignees  to  furnish  certain  data  at 
least  24-hours  in  advance  of  cargo  arrival  at 
the  terminal. 

12.  Loss  Br  Damage 

The  agent  agrees  to  be  fully  liable  for 
delivery  of  all  cargo  in  the  same  condition  as 
received  at  origin,  except  loss  or  damage 
caused  by  act  of  God.  public  enemy  act. 
omission  of  sihipper.  inherent  vice  or 
detrimental  changes  due  to  nature  of 
commodity,  or  natural  shrinkage.  Agent 
agrees  to  settle  pmmptly,  claims  for  loss  or 
damage.  The  agent  also  agrees  to  provide  the 
status  of  any  shipment  tendered  to  fhem 
within  24-hours  after  an  inquiry  is  made 

13.  Standard  Tender 

a.  The  agent  agrees  to  comply  with  the 
preparation  and  filing  instructions  and 
applicable  freight  traffic  rules  publications 
issued  by  MTMC.  The  agent  understands  the 
MTMC  will  reject  tenders  not  in  compliance 
wiiii  iiiese  instructions. 

b.  Agent  agrees  to  publish  a  street  address 
where  the  company  office  is  located  in  lieu  of 
a  post  office  box  number.  The  Military  Traffic 
Management  Command  must  be  advised  of 
any  change  in  address.  Failure  to  do  so  is 
grounds  to  discontinue  the  use  of  the  agent 

c.  Agent  understands  that  tenders 
inadvertently  accepted  and  distributed  for 
use  and  not  in  compliance  with  is  agreement, 
the  provisions  contained  in  the  Standard 
Tender  of  Freight  Services  (MT  Form  364-R), 
or  the  applicable  MTMC  Freight  Traffic  Rules 
Publication  MFTRP  No.  lA.  and  supplements 
thereof,  will  be  subject  to  immediate  removal 
or  non-use  until  corrections  are  made.  The 
issuing  agent  will  be  advised  when  tenders 
are  removed  under  these  circumstances. 

14.  Rates 

a.  Agent  agrees  to  transport  Government 
shipments  at  its  lowest  effective  charge 
named  in  the  tender  applicable  on  the 
commodity  transported,  whether  or  not  the 
rate  tender  is  referenced  on  the  Government 
bill  of  lading. 

b.  The  agent  agrees  to  publish  through 
rates  guaranteed  for  at  least  30  days.  These 
rates  must  be  filed  with  MTMC,  HQ,  Eastern 
Area,  ATTN:  MTE-IN.  Bayonne.  New  Jersey 
07002-5302.  The  agent  must  publish  all  rates, 
charges,  and  accessorial  services  on  a 
"Department  of  Defense  Standard  Tender  of 
Freight  Services".  NtT  Form  364-R  and  must 
comply  with  the  tender  preparation 
instructions.  (Only  ser\ice8  annotated  with  a 
charge  in  the  tender  will  be  paid  by  the 
shipper.) 

c.  The  agent  agrees  to  promptly  refund  all 
uncontested  overcharges  to  the  Government 
and  authorizes  the  Government  to  deduct  the 
amount  of  overcharges  from  any  amount 
subsequently  found  to  be  due  the  agent. 


d.  The  Government  reserve  the  right  to 
pursue  administrative  claims  directly  with 
agents  under  the  Interstate  Commerce  Act  or 
other  authorities. 

75.  Carrier  Performance 

a.  Agent  agrees  that  its  performance,  and 
standards  of  service  will  conform  with  its 
obligations  under  Federal,  State  and  local 
law  and  regulation  as  well  as  with  the 
guidelines  found  in  the  Defense  Traffic 
Management  Regulation  (DTMR)  and  this 
Agreement.  The  agent  fully  understands  its 
obligation  to  remain  current  in  its  knowledge 
of  8er\'ice  standards.  The  agent  accepts  the 
Government's  right  to  revoke  approval, 
declare  ineligible,  non-use,  or  disqualify  the 
agent  for  unsatisfactory  service  for  any 
operating  deficiency,  noncompliance  with 
terms  of  this  Agreement  or  terms  of  any 
negotiated  agreements,  tariffs,  tenders,  bills 
of  lading  or  similar  arrangements  determining 
the  relationship  of  the  parties,  or  for  the 
publication  or  assessment  of  unreasonable 
rales,  charges,  rules,  descriptions, 
classifications,  practices,  or  other 
unreasonable  provisions  of  tariffs/tenders. 
Rules  governing  the  Carrier  Performance 
Program  are  found  in  MTMC  Regulation  15-1. 
and  Army  Regulation  55-355.  DTMR.  If  an 
agent  is  removed  or  disqualified  for  6  months 
or  more,  it  will  have  to  be  re-qualified. 

b.  Failure  or  nonperformance  by  the  agent 
with  any  of  the  terms  of  conditions  of  service 
will  constitute  a  breach  of  this  Agreement. 
The  Government  reserves  the  right  to 
disqualify  the  agent  for  unsatisfactory  service 
until  such  time  as  the  agent  establishes  to  the 
satisfaction  of  DOD  that  the  operating  or 
other  deficiency(s)  has  been  corrected. 

16.  General  Provisions 

That  the  agent  must  agree  to  have  a  valid 
Standard  Carrier  Alpha  Code  (SCAC)  and 
use  it  on  all  DOD  billing  documents  to 
identify  the  agent.  When  a  company  holding 
the  appropriate  authority  has  operating 
divisions  each  with  its  own  unique  SCAC. 
each  such  division  is  required  to  execute  a 
separate  agreement  with  MTMC  governing 
the  transportation  of  protected  commodities 

17.  Terms  of  the  Agreement 

a.  The  terms  of  this  Agreement  will  be 
applicable  to  each  shipment. 

b.  This  Agreement  shall  be  effective  from 
the  date  of  acknowledgment  by  the  Military 
Traffic  Management  Command,  until 
terminated  upon  receipt  of  written  notice  by 
either  party. 

c.  Nothing  in  this  Agreement  will  be 
construed  as  a  guarantee  by  the  Government 
of  any  particular  volume  of  traffic. 

!8.  Additional  Specialized  Requirements 

The  terms  of  this  Agreement  will  not 
prevent  different  or  additional  requirements 


with  respect  to  negotiated  agreements  or 
added  requirements  for  other  types  of  service 
and/or  commodities. 

19.  Inquiries 

Inquiries  may  be  referred  to  Commander. 
Military  Traffic  Management  Command. 
Attention:  MTIN-FF.  5611  Columbia  Pike. 
Falls  Church.  VA  22041-5050 

20.  Agent  Acknowledgment  and  Acceptance 

a.  The  undersigned  official,  by  affixing 
signature  hereto,  states  that  he  has  read  and 
understands  the  general  and  specific  terms 
and  conditions  of  service  outlined  and  agrees 
to  provide  service  in  accordance  with  such 
terms  or  conditions.  Any  information  found 
to  be  falsely  represented  in  the  Qualification 
Form,  the  attachments  or  during  the 
qualification  procedures,  to  include 
additional  requirements  of  this  Agreement, 
shall  be  grounds  for  automatic  revocation  of 
this  Agreement  and  immediate  non-use  of  the 
agent,  the  affiliated  companies,  division  and 
entities. 

Agenl's^cknowledgment/ Acceptance 

I.  (type  name  and  title  of  agent  official), 
verify  under  penally  of  perjury  under  the 
laws  of  the  United  Stales  of  America,  that  the 
information  contained  in  the  agent 
qualification  application  packet  and  this 
Agreement  is  tnie.  correct  and  complete.  If 
representing  a  company  or  organization.  I 
certify  that  I  am  qualified  and  authorized  to 
offer  this  information.  I  know  that  willful 
misstatements  or  omis.sions  of  material  facts 
constitute  Federal  criminal  violations 
punishable  under  18  U.S.C..  1001  by  up  to  5 
years  imprisonment  and  fines  up  to  SIO.OOO 
for  each  offense,  or  punishable  as  perjury 
under  18  U.S.C.  1621  by  fines  up  to  $2,000  or 
imprisonment  up  to  5  years  for  each  offense. 
Further  I  understand  the  requirements  of  this 
Agreement  and  on  behalf  of  (typed  name  of 
agent),  agree  to  comply  with  the  terms  and 
conditions  contained  herein. 

Signature  of  agent  official  and  title 

Date    

Agent  .i^ddress     


Telephone  Number  (        ) 

24  hr  Emergency  Number  (        )  

Military  Traffic  Management  Command 
Acknowledgment /Acceptance 

Signature  

Title    


Date  Approved    

Kenneth  L.  Denton, 

■  Army  Federal  Register  Liaison  Officer 
(FR  Doc.  92-7096  Filed  4-1-92;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  122 
fFRL-4100-4i 

National  Pollutant  Discharge 
Elimination  System  Application 
Deadlines.  General  Permit 
Requirements  and  Reporting 
Requirements  tor  Storm  Water 
Discharges  Associated  With  industrial 
Activity 

agency:  Environmental  Protection 

A2e"cy(EPA). 
action:  Final  rule. 


summary:  The  Water  Quality  Act 
[\\Q.\:  af  1987  added  section  402(p)  to 
the  Clean  Water  Act  (CWA).  Section 
402(p)  of  the  CWA  requires  the 
Environmental  Protection  Agency  (EPA) 
to  establish  phased  and  tiered 
requirements  for  storm  water  discharges 
under  the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  program. 
On  August  16, 1991  (56  FR  40948),  EPA 
requested  public  comments  on  several 
regulatory  and  policy  issues  regarding 
NPDES  permits  for  storm  water 
discharges  associated  with  industrial 
activity.  On  November  5, 1991  (56  FR 
56549),  the  Agency  also  proposed 
extending  the  deadline  for  submitting 
part  2  of  group  applications  for  storm 
water  discharges  associated  with 
industrial  activity. 

In  response  to  comment  received  on 
August  16, 1991,  proposal,  today's  action 
describes  a  National  Strategy  for  issuing 
NPDES  permits  for  storm  water 
discharges  associated  with  industrial 
activity.  Today's  action  also  contains  a 
final  rule  that  revises  minimum  NPDES 
monitoring  requirements  for  storm  water 
discharges  associated  with  industrial 
activity.  In  addition,  today's  rule 
establishes  minimum  requirements  for 
filing  notices  of  intent  to  be  authorized 
to  discharge  under  NPDES  general 
permits. 

Today's  rule  also  establishes  a 
deadline  of  October  1, 1992  for  part  2  of 
group  applications  for  storm  water 
discharges  associated  with  industrial 
activity.  As  noted  above,  this  revised 
deadline  was  proposed  on  November  5, 
1991.  In  connection  with  group 
applications,  today's  rule  contains  an 
amendment  to  clarify  the  minimum 
number  of  facilities  that  must  submit 
sampling  information  in  part  2  of  a  group 
application. 

Finally,  today's  action  codifies  several 
provisions  of  Section  1068  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  or  Transportation 
Act  into  the  NPDES  regulations.  Section 


1068  of  the  Transportation  Act 
addressed  permit  application  deadlines 
for  storm  water  discharges  associated 
with  industrial  activity  from  facilities 
that  were  owned  or  operated  by 
municipalities. 

EFFECTIVE  DATE:  The  final  rule  becomes 
effective  May  4, 1992. 
ADDRESSES:  The  public  record  is  located 
dl  EPA  Headquarters,  EPA  Public 
Information  Reference  Unit,  room  24()2. 
401  M  Street,  SW,  Washington,  DC 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FUBTMER  INFORMATION  CONTACT: 

For  further  information  on  the  rule 
contact  the  NPDES  Storm  Water  Hotline 
at  (703)  821-4823  or.  Kevin  Weiss.  Office 
of  Wastewater  Enforcement  and 
Compliance  (EN-336),  United  States 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington.  DC  20460,  (202) 
260-9518. 
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C.  November  16, 1990,  Permit  Application 
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D.  August  16, 1991  Notice 
E  November  5. 1991  Proposal 
F.  Intermodal  Surface  Transportation 

Efficiency  Act  of  1991 

II.  Today's  Rule 

A.  Long-Term  Permit  Issuance  Strategy 

B.  Minimum  Monitoring  and  Reporting 
Requirements  for  Storm  Water 
Discharges 

C.  Application  Requirements  for  General 
Permits 

D.  Deadline  for  part  2  of  Group 
Applications 

E.  Clarification  for  Part  2  of  Group 
Applications 

F.  Transportation  Act  Deadlines 

III.  Economic  Impact 

IV.  Executive  Order  12291 

V.  Paperwork  Reduction  Act 

VI.  Regulatory  Flexibility  Act 
Vn.  APA  Requirements 

I.  Background 

The  1972  amendments  to  the  Federal 
Water  PolluUon  Control  Act  (FWPCA. 
also  referred  to  as  the  Clean  Water  Act 
or  CWA),  prohibited  the  discharge  of 
any  pollutant  to  navigable  waters  from  a 
point  source  unless  the  discharge  is 
authorized  by  a  NPDES  permit.  Efforts 
to  improve  water  quality  under  the 
NPDES  program  have  focused 
traditionally  on  reducing  pollutants  in 
discharges  of  industrial  process 
wastewater  and  from  municipal  sewage 
treatment  plants.  This  program 
emphasis  has  developed  for  a  number  of 
reasons.  At  the  onset  of  the  program  in 
1972,  many  sources  of  industrial  process 
wastewater  and  municipal  sewage  were 
not  controlled  adequately,  and 


represented  pressing  environmental 
problems.  In  addition,  sewage  outfalls 
and  industrial  process  discharges  were 
easily  identified  as  responsible  for  poor, 
often  drastically  degraded  water  quality 
conditions.  However,  as  pollution 
control  measures  were  developed 
initially  for  these  discharges,  it  became 
evident  that  more  diffuse  sources 
(occurring  over  a  wide  area)  of  water 
pollution,  such  as  agricultural  and  urban 
runoff,  were  also  major  causes  of  water 
quality  problems.  Some  diffuse  sources 
of  water  pollution,  such  as  agricultural 
storm  water  discharges  and  irrigation 
return  flows,  are  exempted  statutorily 
from  the  NPDES  program.  Controls  for 
other  diffuse  sources  have  been  slow  to 
develop  under  the  NPDES  program. 

,4.  Environmental  Impacts 

Several  national  assessments  have 
been  conducted  to  evaluate  impacts  on 

receiving  water  quality.  For  the  purpose 
of  these  assessments,  urban  runoff  was 
considered  to  be  a  diffuse  source  or 
nonpoint  source  pollution,  although  in 
legal  terms,  most  urban  runoff  is 
discharged  through  conveyances  such  as 
separate  storm  sewers  or  other 
conveyances  which  are  point  sources 
undf-r  the  CWA  and  subject  to  the 
.N'PDES  program. 

The  "National  Water  Quality 
Inventory,  1990  Report  to  Congress" 
provides  a  general  assessment  of  water 
quahty  based  on  biennial  reports 
submitted  by  the  States  under  section 
305(b)  of  the  CWA.  In  preparing  section 
305(b)  Reports,  the  States  were  asked  to 
indicate  the  fraction  of  the  States' 
waters  that  were  assessed,  as  well  as 
the  fraction  of  the  States'  waters  that 
were  fully  supporting,  partly  supporting, 
or  not  supporting  designated  uses.  The 
Report  indicates  that  of  the  rivers,  lakes, 
and  estuaries  that  were  assessed  by 
States  (approximately  one-third  of 
stream  miles,  one-half  of  lake  acres  and 
three-quarters  of  estuarine  waters), 
roughly  60  percent  to  70  percent  are 
supporting  the  uses  for  which  they  are 
designated.  For  waters  with  use 
impairments.  States  were  asked  to 
determine  impacts  due  to  diffuse 
sources  (agricultural  and  urban  runoff 
and  other  categories  of  diffuse  sources), 
municipal  sewage,  industrial  (process) 
wastewaters,  combined  sewer 
overflows,  and  natural  sources,  and  then 
to  combine  impacts  to  arrive  at 
estimates  of  the  relative  percentage  of 
State  wafers  affected  by  each  source.  In 
this  manner,  the  relative  importance  of 
the  various  sources  of  pollution  causing 
use  impairments  was  assessed  and 
weighted  national  averages  were 
calculated. 
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Based  on  51  States  and  Territories 
that  provided  information  on  source.s  of 
pollution,  the  Assessment  also 
concluded  that  pollution  from  diffuse 
sources  such  as  runoff  from  agricultural, 
urban  areas,  construction  sites,  land 
disposal  activities,  and  resource 
extraction  activities  is  cited  by  the 
States  as  the  leading  cause  of  water 
quality  impairment.'  Diffuse  sources 
appear  to  be  increasingly  important 
contributors  of  use  impairment  as 
discharges  of  industrial  process 
wastewaters  and  municipal  sewage 
plants  come  under  control  and 
intensified  data  collection  efforts 
provide  additional  information.  Some 
examples  where  use  impairments  are 
Cited  as  being  caused  by  diffuse  sources 
include:  Rivers  and  streams,  where  11 
percent  are  caused  by  separate  storm 
sewers.  6  percent  are  caused  by 
construction  and  14  percent  are  caused 
by  resource  extraction:  lakes,  where  28 
percent  are  caused  by  separate  storm 
sewers  and  24  percent  are  caused  by 
land  disposal:  the  Great  Lakes  shoreline, 
where  6  percent  are  caused  by  separate 
storm  sewers,  and  41  percent  are  caused 
by  land  disposal:  for  estuaries  where,  30 
percent  are  caused  by  separate  storm 
sewers:  and  for  coastal  areas,  where  36 
percent  are  caused  by  separate  storm 
sewers  and  37  percent  are  caused  by 
land  disposal. 

The  States  conducted  a  more 
comprehensive  study  of  diffuse  pollution 
sources  under  the  sponsorship  of  the 
Association  of  State  and  Interstate 
Water  Pollution  Control  Administrators 
(ASIWPCA)  and  EPA.  The  study 
resulted  in  the  report  "America's  Clean 
Water — The  States'  Nonpoint  Source 
Assessment,  1985"  which  indicated  that 
38  States  reported  urban  ninoff  as  a 
major  cause  of  beneficial  use 
impairment.  In  addition,  21  States 
reported  construction  site  runoff  as  a 
major  cause  of  use  impairment. 

Studies  conducted  by  the  National 
Oceanic  and  Atmospheric 
Administration  [NOAA)  *  indicate  that 
urban  runoff  is  a  major  pollutant  source 
which  adversely  affects  shellfish 
growing  waters-  The  .N'OA.A  studies 
identified  urban  runoff  as  affecting  over 
578.(XX)  acres  of  shellfish  growing  waters 
on  the  East  Coast  (39  percent  of  harvest- 


'  Major  classes  of  diffuse  sources  that  include,  in 
part,  storm  water  point  sou-Te  discharges  ai^: 
Urban  runoff  conveyances,  construction  sites, 
agriculture  (feedlots),  resource  extraction  sites,  and 
land  disposal  facilities. 

»  See    The  Quality  of  Shellfish  Growing  Watet^ 
on  the  Fast  Coast  of  the  United  States".  NOAA. 
1989;    The  Quahly  of  Shellfish  Growing  Waters  in 
the  Gulf  of  Mexico",  NOAA.  1968:  and  "The  Quality 
of  Shellfish  Growing  Waters  on  the  West  Coast  of 
the  United  Stales',  NOAA.  1990. 


limited  area):  2,000.000  acres  of  shellfish 
growing  waters  in  the  Gulf  of  Mexico 
(59%  of  the  harvest-limited  area):  and 
130,000  acres  of  shellfish  growing  waters 
on  the  West  Coast  (52%  of  harvest- 
limited  areas). 

B.  Water  Quality  Act  of  1987 

The  Water  Quality  Act  (WQA)  of  1987 
added  section  402(p)  to  the  CWA  to 
establish  a  comprehensive  two  phased 
approach  for  EPA  to  address  storm 
water  discharges.  Section  402(p)(l) 
provides  that  EPA  or  NPDES  States 
cannot  require  a  permit  for  certain  storm 
water  discharges  until  October  1, 1992. 
except  for  storm  water  discharges  listed 
under  section  402(p)(2).  Section  402(p)(2) 
lists  five  types  of  storm  water 
discharges  which  are  covered  under 
Phase  I  of  the  program  and  are  required 
to  obtain  a  permit  before  October  1. 
1992: 

(A)  A  discharge  with  respect  to  which 
a  permit  has  been  issued  prior  to 
February  4, 1987; 

(B)  A  discharge  associated  with 
industrial  activity; 

(C)  A  discharge  from  a  municipal 
separate  storm  sewer  system  serving  a 
population  of  250.000  or  more; 

(D)  A  discharge  from  a  municipal 
separate  storm  sewer  system  serving  a 
population  of  100.000  or  more,  but  less 
than  250,000;  or 

(E)  A  discharge  for  which  the 
Administrator  or  the  State,  as  the  case 
may  be.  determines  that  the  storm  water 
discharge  contributes  to  a  violation  of  a 
water  quality  standard  or  is  a  significant 
contributor  of  pollutants  to  the  waters  of 
the  United  States. 

The  WQA  clarified  and  amended  the 
requirements  for  permits  for  storm  water 
discharges  in  the  new  CWA  section 
402(p)(3).  The  Act  clarified  that  permits 
for  discharges  associated  with  industrial 
activity  must  meet  all  of  the  applicable 
provisions  of  section  402  and  section  301 
including  BAT/BCT  technology-based 
requirements  and  that  permits  for 
discharges  from  municipal  separate 
storm  sewer  must  meet  a  new  statutory 
standard  requiring  controls  to  reduce  the 
discharge  of  pollutants  to  the  maximum 
extent  practicable  (MEP).  As  with  all 
point  source  discharges  under  the  CWA, 
storm  water  discharges  are  subject  to 
applicable  water  quality-based 
standards. 

Section  402(p)(4)  establishes 
deadlines  to  implement  the  permit 
program  for:  Storm  water  discharges 
associated  with  industrial  activity; 
discharges  from  large  municipal 
separate  storm  sewer  systems  (systems 
serving  a  population  of  250.000  or  more); 
and  discharges  from  medium  municipal 


separate  storm  sewer  systems  (systems 
serving  a  population  of  100.000  or  more 
but  less  than  250.000).  This  section  of  the 
Act  specifies  deadlines  for  EPA  to 
promulgate  permit  application 
requirements,  applicants  to  submit 
permit  applications,  EPA  and  authorized 
NPDES  States  to  issue  NPDES  permits, 
and  for  permit  compliance  for  the 
identified  storm  water  discharges. 

NPDES  permits  for  all  other  storm 
water  discharges  fall  under  phase  II  of 
the  program,  and  cannot  be  required 
until  October  1, 1992,  unless  a  permit  for 
the  discharge  was  issued  prior  to  the 
date  of  enactment  of  the  WQA  (i.e.. 
February  4. 1987).  or  the  discharge  is 
determined  to  be  a  significant 
contributor  of  pollutants  to  waters  of  the 
United  States  or  is  contributing  to  a 
violation  of  water  quality  standards. 

EPA.  in  consultation  with  the  States, 
is  required  to  conduct  two  studies  on 
phase  II  storm  water  discharges  that  are 
in  the  class  of  discharges  for  which  EPA 
and  NPDES  States  cannot  require 
permits  prior  to  October  1, 1992.  The 
first  study  will  identify  those  storm 
water  discharges  or  classes  of  storm 
water  discharges  addressed  by  phase  II 
and  determine,  to  the  maximum  extent 
practicable,  the  nature  and  extent  of 
pollutants  in  such  discharges.  The 
second  study  is  for  the  purpose  of 
establishing  procedures  and  methods  to 
control  phase  II  storm  water  discharges 
to  the  extent  necessary  to  mitigate 
impacts  on  water  quality.  Based  on  the 
two  studies.  EPA  in  consultation  with 
State  and  local  officials,  is  required  to 
issue  regulations  by  no  later  than 
October  1. 1992.  which  designate  classes 
of  phase  II  storm  water  discharges  to  be 
regulated  to  protect  water  quality  and 
establish  a  comprehensive  program  to 
regulate  such  designated  sources.  TTiis 
program  must  establish,  at  a  minimum, 
(A)  priorities.  (B)  requirements  for  State 
storm  water  management  programs,  and 
(C)  expeditious  deadlines.  The  program 
may  include  performance  standards, 
guidelines,  guidance,  and  management 
practices  and  treatment  requirements, 
as  appropriate. 

C.  November  16,  1990,  Permit 
Application  Regulations 

EPA  promulgated  permit  application 
regulations  for  the  storm  water 
discharges  identified  under  section 
402(p)(2)  (B).  (C).  and  (D)  of  the  CWA. 
including  storm  water  discharges 
associated  with  industrial  activity,  on 
November  16, 1990  (55  FR  47990).  The 
November  16, 1990  regulations  address 
requirements,  including  deadlines,  for 
two  sets  of  application  procedures  for 
storm  water  discharges  associated  with 
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industrial  activity:  Individual  permit 
applications  and  group  applications.  In 
addition,  the  notice  recognizes  a  third 
set  of  application  procedures  for  storm 
water  discharges  associated  with 
industrial  activity:  Those  associated 
with  general  permits.  With  these 
requirements,  EPA  is  attempting  to 
implement  a  flexible,  cost-effective 
approach  for  storm  water  permit 
applications. 

The  requirements  for  individual 
applications  for  storm  water  discharges 
associated  with  industrial  activity  are 
set  forth  at  40  CFR  122.26(c)(1). 
Generally,  the  applicant  must  provide 
comprehensive-facility  specific  narrative 
information  including:  (1)  A  site  map;  (2) 
an  estimate  of  impervious  areas;  (3)  the 
identification  of  significant  materials 
treated  or  stored  on  site  together  with 
associated  materials  management  and 
disfKJsal  practices;  (4)  the  location  and 
description  of  existing  structural  and 
non-structural  controls  to  reduce 
pollutants  in  storm  water  runoff;  (5)  a 
certification  tha:  all  storm  water  outfalls 
have  been  evaluated  for  any 
unpermitted  non-storm  water 
discharges;  and  (6)  any  existing 
information  regarding  significant  leaks 
or  spills  of  toxic  or  hazardous  pollutants 
within  three  years  prior  to  application 
submittal.  In  addition,  an  individual 
appUcation  must  include  quantitative 
analytical  data  based  on  samples 
collected  on  site  during  storm  events. 
Under  §  122.26(e)(1)  of  the  November  16. 
1990  rule,  individual  applications  were 
to  have  been  submitted  by  November  18, 
1991. « 

The  group  application  process  allows 
for  facilities  with  similar  storm  water 
discharges  to  file  a  single  two  part 
permit  application.  Part  1  of  a  group 
application  includes  a  list  of  the 
facilities  applying,  a  narrative 
description  summarizing  the  industrial 
activities  of  participants  of  the  group,  a 
list  of  significant  materials  exposed  to 
precipitation  that  are  stored  by 
participants  and  material  management 
practices  employed  to  diminish  contact 
of  these  materials  by  precipitation  (see 
40  CFR  122.26(c)(2)(i)).  Under  the 
November  16. 1990  regulations.  Part  1  of 
the  group  application  was  to  be 
submitted  to  EPA  no  later  than  March 
18. 1991.*  The  regulation  provides  that 


EPA  has  a  60  day  period  after  receipt  to 
review  the  part  1  applications  and  nobfy 
the  groups  as  to  whether  they  have  been 
approved  or  denied  as  a  properly 
constituted  "group"  for  purposes  of  this 
alternative  application  process.  Part  2  of 
the  group  application  contains  detailed 
information,  including  sampHng  data,  on 
roughly  ten  percent  of  the  facilities  in 
the  group  (today's  notice  contains  a 
more  detailed  description  clarifying  the 
requirements  of  40  CFR  122.26(c)(2)(ii)). 
Under  the  November  16. 1990 
regulations,  part  2  applications  were  to 
be  submitted  no  later  than  12  months 
after  the  date  of  approval  of  the  part  1 
application.  (Revisions  to  this  deadline 
are  discussed  below).  Also  under  the 
November  16, 1990  regulation.  faciUties 
that  are  rejected  as  members  of  a  group 
were  to  have  12  months  from  the  date 
they  receive  notification  of  their 
rejection  to  file  an  individual  permit 
appUcation  (or  obtain  coverage  under  an 
appropriate  general  permit).* 

The  group  application  process  has 
been  designed  by  EPA  as  a  one-time 
administrative  procedure  to  ease  the 
burden  on  the  regulated  community  and 
permitting  authorities  in  the  initial  stage 
of  the  storm  water  program. 

The  third  application  procedure 
entails  seeking  coverage  under  a  general 
permit  for  storm  water  discharges 
associated  with  industrial  activity. 
Dischargers  covered  by  a  general  permit 
are  excluded  under  40  CFR  122.21(a) 
from  requirements  to  submit  individual 
or  group  permit  applications.  Conditions 
for  filing  an  application  to  be  covered  by 
a  general  permit  (typically  called  a 
Notice  of  Intent  (NOI))  are  established 
on  a  case-by-case  basis.  As  discussed  in 
more  detail  below,  today's  notice 
establishes  final  minimum  requirements 
for  general  permit  NOI  submissions. 
The  November  16, 1990  regulations 
also  establish  a  two  part  application 
process  for  discharges  from  municipal 
separate  storm  sewer  systems  serving  a 
population  of  100,000  or  more.  The 
regulations  lists  220  cities  and  counties 
that  are  defined  as  having  municipal 
separate  storm  sewer  systems  serving  a 
population  of  100,000  or  more  and 
allows  for  case-by-case  designations  of 
other  municipal  separate  storm  sewers 
to  be  part  of  these  systems  (55  FR  48073, 
48074).  The  regulations  provide  that  part 
1  applications  for  discharges  from  large 
municipal  separate  storm  sewer  systems 


•  The  deadline  for  submittinji  an  individual  pennit 
application  for  itorm  water  ditcbarge*  aMociated 
with  industrial  activity  was  extended  from 
November  18,  1991  to  October  1. 1992  (56  FR  5654a 
I.Novembers.  1991)). 

*  The  deadline  for  submitting  pari  1  of  the  group 
application  was  extended  from  March  1&  1991  to 
September  3a  1991(56  FR  \203&  (March  a.  1991)). 


»  The  deadline  for  a  faciKty  that  is  rejected  a»  a 
member  of  a  group  application  to  submit  an 
individual  permit  application  has  been  revised  to 
provide  that  an  individual  application  must  be 
submitted  no  later  than  12  months  after  the  date  of 
rereipl  of  t.he  notice  of  rejection  or  Octol)er  1. 1992, 
whichever  comes  first.  (5«  FR  56548.  (November  5. 
1991)). 


(systems  serving  a  population  of  250,0(10 
or  more)  were  due  November  18.  1991. 
Part  2  applications  for  discharges  from 
large  systrms  are  due  on  November  16, 

1992.  Part  1  applications  for  discharges 
from  medium  municipal  separate  storm 
sewer  systems  (systems  serving  a 
population  of  100.000  or  more,  but  less 
than  250.000)  are  due  May  IB.  1992,  Part 
2  applications  for  discharges  from 
medium  systems  are  due  on  May  18, 

1993.  Today's  ru!emal<ing  does  not 
address,  modify  or  charge  application 
requirements  or  deadlines  established 
by  the  November  16,  1990  regulations  for 
discharges  from  municipal  separate 
storm  sewer  systems  serving  a 
population  of  100.000  or  more, 

D.  August  16.  1991  Notice 

On  August  16, 1991,  EPA  published  a 
notice  (56  FR  4094«)  requesting  public 
comment  on  four  major  areas: 

(1)  EPA's  long-term  permit  issuance 
strategy  for  storm  water  discharges 
associated  with  industrial  activity; 

(2)  Proposed  modifications  to  40  CFR 
122.44(i)(2)  addressing  minimum 
monitoring  and  reporting  requirements 
for  NPDES  permits  for  storm  water 
discharges  associated  with  industrial 
activity; 

(3)  Proposed  modifications  to  40  CFR 
122.28(b)(2)  addressing  minimum  notice 
of  intent  requirements  for  general 
permits; 

(4)  Draft  baseline  general  permits  for 
storm  water  discharges  associated  with 
industrial  activity  in  12  States  (MA,  ME. 
NH,  FL,  LA,  TX,  OK,  NM,  SO,  AZ.  AK. 
ID)  and  6  Territories  [District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  .American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands]  without  authorized 
NPDES  State  programs;  on  Indian  lands 
in  AL  CA.  GA,  KY,  MI  M\,  MS  NfT. 
NC,  ND,  NY,  NV,  SC,  TN,  LT  VVI  and 
WY;  located  within  Federal  facilities 
and  Indian  lands  in  CO  and  W.A;  and 
located  within  Federal  facilities  in 
Delaware, 

One  of  the  central  purposes  of  today's 
notice  is  to  address  and/or  take  final 
action  on  the  first  three  items  listed 
above.  Each  of  these  three  items  is 
discussed  in  more  detail  belovw  The 
fourth  component  of  the  .August  16,  1991 
proposal  involving  draft  baseline 
general  permits  for  storm  water  will  be 
addressed  in  a  separate  rulemaking 
presently  scheduled  for  promulgation  in 
late  spring  of  this  year. 

£•.  SovemberS.  1991  Proposal 

On  November  5. 1991.  (56  FR  56555), 
as  a  result  of  issues  and  concerns  raised 
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in  comments  on  the  March  21,  1991 
proposed  deadline  extensions,  EPA 
requested  comments  on  extending  the 
deadline  for  submitting  part  2  of  the 
group  application  from  May  18.  1992  to 
October  1.  1992.  In  the  November  5,  1991 
notice,  the  Agency  mdicated  that  this 
extension  would  provide  an  appropriate 
opportunity  to  conduct  sampling  to 
support  the  part  2  application  and  would 
allow  for  permit  issuing  agencies  to 
issue  general  permits. 

F.  I ntermodal  Surface  Transportatwn 
Efficiency  Act  of  1991 

On  December  la  1991    (he  President 
signed  'he  Intermodal  Surface 

Transportation  Efficiency  Act  |or 
Transportation  Act)  of  1991.  into  law 
Section  1068  of  the  Transportation  Act 
addresses  NPDES  permit  application 
deadlines  for  storm  water  discharges 
associated  with  industrial  activity  from 
facilities  that  are  owned  or  opf  rated  by 
muncipalities. 

Section  10e8(b){l)  of  the 
Tran.sportation  Act  provides  that  EPA 
shall  require  individual  permit 
applications  for  storm  water  d.scharges 
associated  with  industnal  activity  that 
are  owned  or  operated  by  municipalities 
on  or  before  October  1,  1992;  except  that 
any  municipality  that  has  participated  in 
a  timely  part  1  group  application  and 
that  is  denied  participation  in  the  group 
application  shall  not  be  requin-d  lo 
submit  an  individual  application  until 
the  180th  day  following  the  da'e  on 
which  the  denial  is  made. 

Section  1068(b)(2)  of  the 
Transportation  Act  provides  tliat  part  1 
of  group  applications  for  storm  water 
discharges  associated  with  industrial 
activity  that  are  owned  or  operated  by  a 
municipality  with  a  population  of 
2,^0.000  or  more  shall  be  requir'.'d  on  or 
before  September  30.  1991,  and  part  2 
applications  on  or  before  October  1, 
1992.  Part  1  of  group  applications  for 
storm  water  discharges  associated  with 
industrial  activity  that  are  owned  or 
operated  by  a  municipality  with  a 
population  of  less  than  230.000  shall  be 
required  on  or  before  May  18,  1992.  and 
part  2  applications  on  or  before  May  17, 
1993. 

Section  1068(c)  of  the  Transportation 
Act  provides  that  EP.^  shall  not  require 
any  municipality  with  a  population  of 
less  than  100.000  to  apply  for  or  obtain  a 
permit  for  any  storm  water  discharge 
associated  with  an  mdastrial  ectivity 
other  than  an  airport,  powerpl.int,  or 
uncontrolled  sanitary  landfill  owned  or 
operated  by  such  municipality  before 
October  1.  1992.  unless  a  permit  is 
required  by  either  section  402(p)(2)  (A) 
or  (E)  of  the  CWA.  Section  1068(dl  of  the 
Transportation  Act  defines  uncontrolled 


sanitary  landfill  to  mean  a  landfill  ur 
open  dump,  whether  open  or  closed,  that 
does  not  meet  the  requirements  for 
nmon  and  runoff  controls  established 
pursuant  to  subtitle  D  of  the  S<.iiid  Vwaste 
Disposal  Act. 

Si'ction  1068(e)  of  the  Tran.'-pfjrtation 
Act  clarifies  that  the  statutory  deadlines 
for  group  and  individual  applications 
outlined  above  do  not  affect  any  storm 
w.4tcr  discharge  that  is  subject  to  the 
provisions  of  either  section  402(p)(2)(A) 
or  402(p)(2)(El  of  the  CWA.  Section 
402(p)(2)(A)  of  the  CWA  addresses 
storm  water  discharges  that  had  an 
NPDFS  permit  prior  to  Febnaary  4.  1987. 
Section  402(p)i:!(El  of  the  C\\  k 
addres.ses  storm  water  discharges  that 
KPA  or  the  State,  as  the  case  may  be, 
determines  that  the  storm  water 
discharge  contributes  to  a  violation  of  a 
water  quality  standard  or  is  a  significant 
contributor  of  pollutants  to  the  waters  of 
the  United  States  As  discussed  m  more 
detail  below,  today  s  rule  codifies  the 
application  provisii)n.H  of  Section  1068  of 
the  Transportation  Act 

II.  Today's  Rule 

Today's  rule  addresses  the  following: 

fl]  EP.A's  long-term  permit  issuance 
strategy  for  storm  water  discharges 
associated  with  industrial  activity; 

(2)  Modifications  to  40  CFR  122.44(i)|2) 
addressing  minimum  monitoring  and 
reporting  requirements  for  NPDES 
permits  for  storm  water  discharges 
associated  with  industrial  activity, 

(3)  Modifications  to  40  CFR 
122.28(b)(2)  addressing  minimum  notice 
of  intent  requirements  for  general 
permits; 

(4)  Modifications  to  40  CFR  122^6{e) 
to  establish  a  deadline  of  October  1. 
1992  for  part  2  of  group  applications  for 
storm  water  discharges  associated  with 
industrial  activity: 

(5)  An  amendment  to  40  CFR 
122.26(c)(2)  to  clarify  the  minimum 
number  of  facilities  in  a  group  that  must 
submit  sampling  information  in  part  2  of 
a  group  application;  and 

(6)  Modifications  to  40  CFR  122.26(e) 
to  codify  portions  of  Section  1068  of  the 
Transportation  Act  of  1991. 

A.  Long  Term  Permit  Issuance  Strategy 

Man\  of  the  initial  concerns  regarding 
the  NPDES  storm  water  program 
focussed  on  adapting  the  existing 
NPDEuS  permit  program  to  effectively 
address  the  large  number  of  storm  water 
discharges  associated  with  industrial 
activity.  Potential  issues  with 
implementing  the  NPDES  program  for 
storm  water  discha.-ges  assocwtted  with 
industrial  activity  are  raised  not  only  by 
the  number  of  industrial  facilities 
subject  to  the  program,  but  also  by  the 


challerigfs  prtsented  in  identifying  and 
assessing  appropriate  technologies  for 
preventing  and  reciucing  pollutants  in 
different  classes  of  storm  water  and  the 
differences  in  the  nature  and  extent  of 
storm  water  discharges. 

Based  on  a  consideration  of  comments 
from  authorized  NPDES  States, 
municipalities,  industrial  facilities  and 
environmental  groups  on  the  permitting 
framework  and  permit  appHcation 
requirements  for  storm  water  discharges 
associated  with  industrial  activity.  EPA 
has  developed  a  strategy  for  permitting 
storm  water  discharges  associated  with 
industrial  activity  that  will  serve  as  a 
foundation  for  future  program 
development  and  technology  transfer. 
The  Agency  intends  to  use  the  flexibdity 
provided  by  the  CWA  '  in  designing  a 
workable  and  reasonable  permitting 
system. 

In  an  action  related  to  this 
rulemaking,  EPA.  in  conjunction  with 
the  Rennselaerville  Institute,  has 
initiated  a  project  to  develop 
recommendatioiis  for  streamlining  and 
improving  the  existing  pormit  issuance 
and  compliance  processes  for  storm 
water  discharges.  In  addition,  the 
project  will  examine  whether  and  how 
the  currendy  unregulated  phase  II  storm 
water  discharges  should  he  addrf<;<5Ad 
EPA  will  be  issuing  a  F»-rierai  Kt  visifr 
notice  to  announce  a  series  oi  meetings 
that  will  address  these  phase  11  storm 
water  discharges. 

The  strategy  in  today's  action  consists 
of  two  major  components,  a  tiered 
framework  for  developing  permitting 
priorities  and  a  framework  for  the 
development  of  State  Storm  Water 
Permitting  Plans. 

1.  Permitting  Priorities 

The  Agency  believes  that  most  storm 
water  permitting  activities  can  be 
described  in  tenns  of  the  following  four 
classes  of  activities: 

•  Tier  I — Baseline  Permitting:  One  or 
more  general  permits  will  be  developed 
initially  to  cover  the  majority  of  storm 
water  discharges  associated  with 
industrial  activity; 


•  The  Court  in  NRDC  v.  7>iD/a  398  F.  Supp.  1399 
(D.D  C.  197S)  ofPd  NRDC  v.  Coslle.  566  F2d  1369 
(D.C.  Cir.  1977).  has  recognixed  the  adminiatrative 
burden  placed  on  the  Agency  by  rwjuirtng 
indlvidaal  penaiU  for  a  Urge  niiml>er  of  (lonn 
water  discharge*.  These  courtt  have  afrinned  EPA* 
discretion  lo  use  certain  adminislralive  devices, 
such  as  area  permits  or  general  permits  lo  help 
mana^ie  Ita  worVload.  In  addition,  the  courts  have 
recognized  flexibihly  in  the  type  of  permit 
condibon*  that  are  rstabUsbed.  mciudmg 
requirements  for  best  management  practice*.  See 
August  18.  I99T  (Sfl  FR  40948)  for  further  diacuaaioa 
of  the  use  ol general  permits  for  storm  water 
discharges. 
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•  Tier  II — Watershed  Permitting: 
Facilities  within  watersheds  shown  to 
be  adversely  impacted  by  storm  water 
discharges  associated  with  industrial 
activity  will  be  targeted  for  individual  or 
watershed-specific  general  permits; 

•  Tier  III — Industry-Specific 
Permitting:  Specific  industry  categories 
will  be  targeted  for  individual  or 
industry-specific  general  permits;  and 

•  Tier  IV— Facility-Specific 
Permitting:  A  variety  of  factors  will  be 
used  to  target  specific  facilities  for 
individual  permits. 

These  four  classes  of  activities  will  be 
implemented  over  time  and  will  reflect 
priorities  within  given  States.  In  most 
States,  tier  I  activities,  issuance  of 
baseline  permits,  will  be  the  initial 
starting  point.  As  priorities  and  risks 
within  the  State  are  evaluated,  classes 
of  storm  water  discharges  or  individual 
storm  water  discharges  will  be 
identified  for  tier  II.  Ill  or  IV  permitting 
activities.  Usually  a  storm  water 
discharge  or  a  class  of  discharges  will 
not  go  through  a  sequence  that  involves 
all  four  of  the  tiers  associated  with  the 
strategy,  but  may  for  example,  go  from 
initial  coverage  under  a  Tier  I  baseline 
permit  to  coverage  under  a  tier  III 
industry-specific  general  permit. 

a.  Tier  I — Baseline  permitting.  Tier  I 
general  permits  can  initially  cover  the 
majority  of  storm  water  discharges 
associated  with  industrial  activity  in  a 
State.  Consolidating  many  sources 
under  a  general  permit  greatly  reduces 
the  administrative  burden  of  issuing 
permits  for  storm  water  discharges 
associated  with  industrial  activity. 
Under  this  approach: 

•  Pollution  prevention  and/or  best 
management  practices  will  be 
established  for  discharges  covered  by 
the  permit: 

•  Facilities  whose  discharges  are 
covered  by  the  permit  will  be  certain  of 
their  legal  responsibilities  and  have  an 
opportunity  to  comply  with  the  CWA; 

•  EPA  and  authorized  NPDES  States 
will  begin  to  collect  and  review  data  on 
storm  water  discharges  from  priority 
industries,  thereby  supporting 
subsequent  permitting  activities; 

•  The  public,  including  municipal 
operators  of  municipal  separate  storm 
sewers  which  may  receive  storm  water 
discharges  associated  with  industrial 
activity,  will  have  the  opportunity  to 
review  data  and  reports  developed  by 
industrial  permittees  under  section 
308(b)  of  the  CWA: 

•  The  baseline  permits  will  provide  a 
basis  for  coordinating  requirements  for 
storm  water  discharges  associated  with 
industrial  activity  with  requirements  of 
municipal  storm  water  management 
programs  in  permits  for  discharges  from 


municipal  separate  storm  sewer 
systems. 

•  The  baseline  permits  will  provide  a 
basis  for  bringing  selected  enforcement 
actions:  and 

•  The  baseline  permit,  along  with  the 
State  storm  water  permitting  plans 
(discussed  below),  will  provide  a  focus 
for  public  comment  on  draft  permits  and 
subsequent  phases  of  the  permitting 
strategy  for  storm  water  discharges. 

Initially,  the  coverage  of  the  baseline 
permits  will  be  broad.  However,  it  is 
anticipated  that  coverage  will  become 
more  specific  and  targeted  as  other 
permits  are  issued  for  storm  water 
discharges  associated  with  industrial 
activity  pursuant  to  tier  II  through  tier 
rV  activities.  The  Agency  believes  that 
tier  I  permits  can  establish  the 
appropriate  balance  between  monitoring 
requirements  and  implementable 
controls  that  will  initiate  facility-specific 
controls  and  provide  sufficient  data  for 
compliance  monitoring  and  future 
program  development.  Baseline  general 
permits  are  flexible  enough  to  allow  the 
inclusion  of  tier  II.  Ill  or  IV  types  of 
permit  conditions,  such  as  industry 
specific  monitoring  or  control  conditions 
into  the  baseline  general  permit. 

b.  Tier  II — Watershed  permitting. 
Issuing  permits  on  a  watershed  basis  is 
potentially  a  desirable  way  to  cost 
effectively  use  Agency  resources  to 
satisfactorily  address  risk.  Facilities 
within  watersheds  shown  to  be 
adversely  impacted  by  storm  water 
discharges  associated  with  industrial 
activity  will  be  targeted  for  individual 
and  more  specific  general  permitting 
activities.  This  process  can  be  initiated 
by  identifying  receiving  waters  {or 
segments  of  receiving  waters)  where 
storm  water  discharges  associated  with 
industrial  activity  have  been  identified 
as  a  source  of  use  impairment  or  are 
suspected  to  be  contributing  to  use 
impairment.  Information  developed 
under  sections  304(1).  305(b).  and  319(a) 
of  the  CWA,  along  with  information 
from  other  sources  (including 
information  developed  under  the 
baseline  general  permits  for  storm  water 
discharges),  can  be  used  in  evaluating 
impacts  on  receiving  waters.  This 
information  may  identify  classes  of 
storm  water  discharges  that  are  of 
particular  concern  and  portions  of 
watersheds  where  the  sources  of 
concern  are  located.  Appropriate 
classes  of  storm  water  discharges  in 
these  locations  can  be  targeted  for 
additional  permit  conditions  which  may 
provide  for  additional  information  to 
characterize  the  discharge  (e.g., 
additional  monitoring  and  reporting 
requirements)  or,  where  appropriate,  for 
more  stringent  controls. 


Information  gathered  under  initial 
permits  for  storm  water  discharges  as 
well  as  information  from  other  sources 
can  be  used  to  reassess  water  quality- 
based  controls.  As  discussed  in  more 
detail  below.  State  storm  water 
permitting  strategies  are  expected  to 
have  a  major  role  in  this  process. 

c.  Tier  III— Industry-specific 
permitting.  Specific  industry  categories 
will  be  targeted  for  individual  or 
industry-specific  general  permits.  These 
permits  will  allow  permiting  authorities 
to  focus  attention  and  resources  on 
industry  categories  of  particular  concern 
and/or  industry  categories  where 
tailored  requirements  are  appropriate. 
The  Agency  will  work  with  the  States  to 
develop  model  permits  for  selected 
classes  of  industrial  storm  water 
discharges.  In  addition,  the  group 
application  process  adopted  in  the 
November  16,  1990  regulation,  (55  PR 
4"990)  will  provide  an  additional 
mechanism  for  developing  industry- 
specific  general  permits.  Group 
applications  that  are  received  can  be 
used  to  develop  model  permits  for  the 
appropriate  industries. 

d.  Tier  IV— Facility-specific 
permitting.  Individual  permits  will  be 
appropriate  for  some  storm  water 
discharges  in  addition  to  those 
identified  under  tier  II  and  tier  III 
activities.  Individual  permits  should  be 
issued  where  warranted  by  the 
environmental  risks  of  the  discharge,  the 
need  for  additional  and  more  complex 
individual  control  mechanisms,  a 
facility's  compliance  history  or  the 
potential  to  consolidate  permit 
requirements  for  a  particular  facility.  For 
example,  individual  NPDES  permits  for 
facilities  with  process  discharges  should 
be  expanded  during  the  normal  process 
of  permit  reissuance  to  cover  storm 
water  discharges  from  the  facility.  This 
provides  an  opportunity  to  develop  more 
facility  specific  individual  controls 
without  greatly  increasing  incremental 
administrative  burdens. 

2.  State  Storm  Water  Permitting  Plans 

E^  believes  that  State  Storm  Water 
Permitting  Plans  provide  an  effective 
basis  for  ensuring  adequate  public  input, 
evaluating  program  activities  and 
priorities,  and  providing  program 
oversight  during  the  earlier  stages  of 
program  development.  These  plans  will 
provide  an  effective  coordination  and 
tracking  mechanism  for  evaluating  the 
initial  permitting  activities  for  storm 
water  discharges  required  under  section 
402(p)  of  the  CWA.  In  addition,  State 
Storm  Water  Permitting  Plans  will 
provide  a  framework  within  which  to 
coordinate  and  asses  the  relationship 
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and  appropriate  priorities  between 
controlling  storm  water  discharges 
under  the  NPDES  program  with  other 
efforts  to  address  diffuse  sources  of 
water  pollution,  such  as  State  Nonpomt 
Source  Control  Programs  developed 
under  section  319  of  the  CWA. 

EPA  has  outlined  beiow  a  number  of 
the  components  and  elements  of  State 
Storm  Water  Permittirvg  Plans  which  ;t 
believes  are  essential  to  assure 
successful  implementation  of  the  storm 
water  initiative  called  for  in  section 
402(pj  of  the  CWA.  At  a  minunum.  State 
Storm  Water  Permitting  Plans  should 
include  a  description  of  an  oversight 
strategy  regarding  the  implementation  of 
N'PDES  permits  for  discharges  from  large 
and  medium  municipal  separate  storm 
sewer  systems;  storm  water  discharges 
associated  with  uidustnal  activity,  and 
case-by-case  designations  of  storm 
water  discharges  needing  a  permit. 
Plans  should  be  developed  for  each 
State  by  the  NTDES  authority  (e.g.  either 
an  authorized  NPDES  State,  or.  where  a 
State  does  not  have  base  program 
authorization,  by  ElPA). 

EPA  is  requesting  that  draft  State 
Storm  Water  Pemutting  Plans  be 
provided  to  the  Office  of  Wastewater 
Enforcement  and  Compliance  by  Apnl  3, 
1995.  EPA  anticipates  that  States  will 
update  these  plans  on  a  regular  basts. 
These  plans  will  assist  EPA  in 
technology  transfer  activities  with  other 
States,  evaluating  the  progress  of  States 
in  implementing  storm  water  permitting 
activities,  and  in  Idenhfying  both 
successes  and  difficulties  with  ongoing 
program  implementation.  The  initial 
State  Storm  Water  Permitting  Plan  wiH 
also  entail  preliminary  planning. 
assessment,  and  tracking  that  will  be 
essential  to  developing  phase  U  State 
Storm  Water  Management  Programs 
called  for  under  section  402(p)(6j  of  the 
CWA. 

The  basic  framework  for  the  Plan 
should  include  the  following  demerits 
on  a  State-wide-basis; 

Municipal  Separate  Storm  Sewer 
Systems 

•  A  list  of  municipal  separate  storm 
sewer  systems  serving  a  population  of 
100,000  or  more  wit.hin  the  State; 

•  For  systems  identified,  a  summary 
of  the  estimated  pollutant  loadings  as 
initially  provided  in  the  permit 
application  for  surJi  discharges,  and  a» 
otherwise  updated; 

•  The  status  of  the  issuance  of 
permits  for  discharges  from  municipal 
separate  storm  sewer  systems  serving  a 
population  of  100.000  or  more,  including 
any  fSTPDES  permit  number  for  such 
discharges;  and 


•  An  outline  of  the  ma;or  components 
of  municipal  storm  water  management 
programs  required  under  permits  for 
discharges  from  municipal  separate 
storm  sewer  systems,  including  a 
detailed  description  of  the 
implementation  of  any  innovative  or 
model  municipal  program  components. 

Storm  Water  Discharges  Associated 
lV:th  Industrial  Activity 

•  A  description  of  the  status  of 
activities  to  issue  and  implement 
baseline  general  permits,  including  a 
copy  of  any  final  general  permn  fur 
storm  water  discharges  associated  wth 
industrial  activitiy, 

•  A  list  of  categories  of  industrial 
facilities  that  have  storm  water 
discharges  associated  with  industnai 
activity  that  are  being  considered  for 
industry-specific  storm  wafer  general 
permits; 

•  A  description  of  procedures, 
including  activities  conducted  under  any 
general  permit  (such  as  inspections, 
review  of  notices  of  intent  or  review  of 
monitoring  reports)  to  identify  specific 
storm  water  discharges  associated  vsitti 
industnai  activity  that  are  appropriate 
for  individual  permits; 

•  A  description  of  how  permits  for 
discharges  from  municipal  separate 
storm  sewer  systems  require  the 
development  of  muncipal  storm  water 
managennent  programs  addressing  the 
Ciir.trol  of  pollutants  in  storm  water 
discharges  associated  with  industrial 
activity. 

Impacted  Waters 

•  A  descnpticn  of  procedures  to 
identify  receiving  waters  where 
discharges  from  municipal  separate 
storm  sewers,  storm  water  discharges 
associated  with  industrial  activitv    cr 
any  other  class  of  storm  water 
discharges  are,  or  have  the  potential  to, 
cause  or  contribute  to  a  violation  of  a 
water  quality  standard,  including  a  list 
of  waters  identified  by  these  pr-'cedures. 

•  A  plan  to  evaluate  improvements  to 
water  quality  resulting  from  controilmg 
storm  water  discharges 

Case-by-Case  Designations. 

•  A  description  of  procedures  lo 
identify  storm  water  discharges  (other 
than  those  currently  subject  to 
requirements  for  oblainirg  a  permitl  that 
contribute  to  a  violation  of  a  water 
quality  standard  or  significantly 
contribute  pollutants  to  the  waters  of 
the  United  States. 

•  A  list  of  storm  water  discharges 
(and  associated  receiving  waters)  that 
have  been  designated  or  are  being 
considered  for  designation  under  section 


402(p)(2)(E)  of  the  CWA  as  needing  a 
permit. 

EPA  stroDv'iv  encourages  public 
participatioa  and  comment.  includir>g 
efforts  to  coor(tinate  with  appropriate 
Federal  arrd  State  land  managers,  at  the 
State  level  during  the  development  of 
these  plans. 

These  initial  State  storm  water  plan 
components  will  assist  the 
implementation  of  permitting  efforts  for 
storm  water  discharges  associated  with 
industrial  activity  and  other  priority 
storm  water  discharges  by  creating  a 
framework  for  planning  and  prioritizing 
State  storm  water  permitting  activities, 
tracking  State  permit  issuance  efforts, 
and  providing  EPA  information  for 
technology  transfer  purposes  among 
NPDES  permitting  authonties  and  other 
State  agencies.  The  State  Storm  Water 
Permitting  Plans  will  provide  a 
'■i'.n.pwr.rk  f(jr  implement:nB  rhp  :  ered 
..  ng  term  strategy  for  pcrm;t;ing  storm 
water  discharges  associated  with 
mi   c'nri!  ii   *  \  'v.  and  so  noted  above. 
i'  vmI)  as!*i)rv  {"^liminary  State-wide 
planning  and  assessment  that  will  be 
essential  to  developing  phase  11  State 
Storm  Water  Management  Programs 
required  under  section  402[p)(6)  of  the 
CWA.  In  reviewing  State  Storm  Water 
Permitting  Plans,  EPA  will  coordinate 
with  Federal  Agencies  that  may  be 
affected  by  components  of  the  plans. 

3.  States  without  NPDES  General  Permit 
Authority 

As  noted,  the  issuance  of  general 
permits  is  an  important  component  in 
the  recommended  permit  issuing 
strategy.  J*resently  38  States  (and  1 
territory)  have  been  authorized  to 
implement  the  NM)ES  permit  program. 
However,  only  29  of  these  Stales  have 
been  authorized  to  issue  general 
permits.  If  NPDES  authority  is  not 
obtained  for  any  of  the  remaining  10 
States,  individual  NPDES  permits  based 
on  the  submission  of  individual  or  group 
applications  will  have  to  be  issued  for 
storm  water  discharges  associated  with 
industrial  activity.  It  is  important  to 
emphasize  that  under  the  CWA.  EPA 
cannot  issue  general  permits  in  States 
that  have  been  authorized  to  administer 
the  base  NPDES  program. 

EPA  strongly  recommends  authorized 
NPDES  States  without  general  permit 
authority  to  obtain  general  permit 
authority  as  soon  as  possible.  EPA  is 
currently  workuig  with  these  States  to 
provide  technical  assistance  and 
support  and  to  (/<.;  ••<iite  the 
authonzaiion  prtxcss. 
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Response  to  Comments 


a.  Tiered  priorities.  Many  comtnenters 
agreed  that  EPA  and  authorized  NPDES 
States  should  prioritize  permit  issuance 
efforts  for  storm  water  discharges 
associated  with  industrial  activity,  and 
indicated  that  the  tiered  priorities 
identified  by  EPA  generally  establish  an 
appropriate  conceptual  framework  for 
such  efforts.  These  commenters 
generally  indicated  that  the  four  tier 
strategy  provides  appropriate 
opportunities  to  identify  high-risk 
discharges.  In  response,  the  Agency 
agrees  and  is  retaining  the  four  tiered 
set  of  priorities  as  discussed  in  the 
August  16.  1991  proposal. 

Some  commenters  indicated  that  they 
thought  EPA  and  authorized  NPDES 
States  should  be  bound  to  implementing 
the  tiered  priorities  consecutively  in  the 
order  reflected  by  the  four  tiers.  These 
commenters  indicated  that  the  draft 
general  permits  noticed  on  August  18. 
1991  by  EPA  violated  the  tiered  priority 
approach  because  the  permits  contained 
some  permit  conditions  which  were 
above  a  tier  I  baseline  set  of  pollution 
prevention  measures.  EPA  disagrees 
with  these  comments.  The  Agency 
wants  to  clarify  that  it  only  intends  the 
four  tiered  set  of  priorities  to  be  used  as 
a  general  conceptual  framework  which 
can  be  used  to  describe  efforts  to  issue 
permits.  The  strategy  for  setting  storm 
water  permit  issuance  priorities  is  not 
intended  to  be  a  set  of  regulatory 
requirements  binding  on  EPA.  States,  or 
industrial  dischargers.  Articulating 
tiered  priorities  does  not  legally  restrict 
conditions  in  permits  issued  by  EPA  or 
authorized  NPDES  States.  Rather  all 
NPDES  permits,  including  permits  for 
storm  water  discharges  associated  with 
industrial  activity,  must  be  in 
compliance  with  sections  301  and  402  of 
the  CWA.  A  major  purpose  of 
articulating  tiered  priorities  is  to  assist 
in  identifying  and  developing 
appropriate  permit  conditions  for  high- 
risk  facilities.  Tier  1  baseline  general 
permits  which  have  some  of  the 
characteristics  of  tier  II  or  III  permits  are 
consistent  with  these  objectives. 

b.  State  Plans.  Some  States  supported 
the  concept  of  Plans,  but  were 
concerned  that  scheduling  plan 
development  one  year  after  the  date  of 
today's  rule  would  hinder  the  initial 
development  of  storm  water  programs  in 
a  number  of  States.  These  commenters 
mdicated  that  the  NPDES  storm  water 
program  would  be  in  its  initial  stage  of 
implementation  and  authorized  NPDES 
States  would  be  busy  conducting  a 
number  of  critical  activities  such  as 
obtammg  general  permit  authority, 
issuing  basehne  general  permits,  and 


issuing  permits  for  discharges  from  large 
and  medium  municipal  separate  storm 
sewer  systems.  They  indicated  that 
these  activities  could  be  disrupted  if 
States  placed  top  priority  on  developing 
and  submitting  plans  within  a  year  of 
today's  action.  EPA  agrees  with  these 
concerns,  and  believes  that  while 
development  of  these  plans  should  begin 
early  in  the  storm  water  permit  issuance 
process  to  help  guide  implementation, 
draft  plans  do  not  need  to  be  prepared 
for  submission  until  April  3, 1995. 

One  State  stressed  that  permitting 
plans  were  necessary  to  assure  national 
equitabihty  and  prevent  economic 
disincentives  in  States  with  progressive 
storm  water  management  programs. 
EPA  believes  that  one  of  its  goals  in 
overseeing  the  development  of  the 
NPDES  program  is  to  ensure  that  NPDES 
permits  for  storm  water  discharges 
reflect  the  requirements  of  the  CWA  in 
an  equitable  manner  that  reflects  the 
technology-based  and  water  quality- 
based  requirements  of  the  CWA.  At  the 
same  time,  the  Agency  recognizes  the 
need  to  provide  sufficient  regulatory 
flexibility  to  allow  States  to  make 
rational  and  reasonable  permitting 
decisions.  For  example,  today's  rule 
provides  permit  writers  with  additional 
flexibility  to  target  high  risk  discharges 
and  establish  group  or  facility  specific 
monitoring  and  reporting  requirements 
in  NPDES  permits  for  storm  water 
discharges  associated  with  industrial 
activity.  In  addition,  permit  conditions 
for  most  classes  of  storm  water 
discharges  will  be  established  on  a 
case-by-case  basis.  Nonetheless,  the 
Agency  agrees  with  the  commenter  that 
State  Storm  Water  Permitting  Plans  can 
provide  an  important  tool  to  ensure  that 
NPDES  storm  water  programs  in 
different  States  reflect  pollution  control 
requirements  consistent  with  the  CWA 
while  maintaining  the  adequate 
flexibility  necessary  to  successfully 
implement  the  NPDES  storm  water 
program. 

Several  authorized  NPDES  States  did 
not  support  the  idea  of  State  Storm 
Water  Permitting  Plans,  but  rather 
indicated  that  annual  EPA/State 
agreements  could  be  used  as  a  tool  for 
oversight  of  the  NPDES  storm  water 
program.  In  response,  the  Agency 
believes  that  the  approach  in  the  Plans 
is  consistent  with  and  can  be 
implemented  as  a  component  of  annual 
EPA/State  agreements  if  there  is  an 
adequate  level  of  detail  and  specificity 
and  the  State  and  EPA  Region  agree  on 
including  the  elements  noted  above  as 
part  of  the  annual  oversight  process.  The 
Agency  believes  that  by  publishing  a 
framework  for  these  Plans,  it  will 


provide  States  with  notice  of  necessary 
Plan  elements,  provide  a  nationally 
consistent  approach  for  evaluating 
program  progress,  facilitate  technology 
transfer  activities,  encourage  public 
participation,  and  ensure  that  risks  are 
evaluated  ion  the  context  of  the  entire 
NPDES  storm  water  program. 

In  the  August  16, 1991  notice,  the 
Agency  requested  comments  on  whether 
the  guidelines  for  Plans  should  be  made 
requirements  that  are  incorporated  into 
EPA  regulations,  or  remain  non-binding 
recommendations  for  States.  Most  of  the 
commenters  that  responded  to  this  issue 
urged  EPA  to  make  the  guidelines  for 
Plans  non-binding  recommendations  for 
the  States.  While  EPA  notes  that  it  may 
require  preparation  of  such  Plans 
pursuant  to  Section  402(p)(6]  of  the 
CWA,  the  Agency  agrees  with  the 
commenters  that  establishing  guidelines 
for  Phase  I  storm  water  permitting  plans 
as  non-binding  recommendations 
provides  an  amount  of  flexibility  that  is 
appropriate  at  this  point  in  the 
program's  development.  Therefore,  the 
Agency  is  clarifying  that  the  guidelines 
for  Phase  I  Plans  and  the  request  to 
prepare  and  submit  Plans  to  EPA  are 
non-binding  recommendations  at  this 
point  in  time. 

B.  Minimum  Monitoring  and  Reporting 
Requirements  for  Storm  Water 
Discharges 

Current  NPDES  regulations  at  40  CP'R 
122.44(i)(2)  provide  that  all  NPDES 
permits  are  to  establish  requirements  to 
report  monitoring  results  with  a 
frequency  dependent  on  the  nature  and 
effect  of  the  discharge,  but  in  no  case 
less  than  once  a  year.  In  the  August  16, 
1991  proposal,  EPA  requested  comment 
on  six  major  options  for  modifying  40 
CFR  122.44(i)(2)  to  provide  minimum 
monitoring  and  reporting  requirements 
specifically  addressing  storm  water 
discharges  associated  with  industrial 
activity. 

In  the  August  16, 1991  proposal,  the 
Agency  identified  a  number  of  factors 
that  it  would  consider  when  evaluating 
this  issue: 

Difficulties  in  Sample  Collection — 
Collection  of  storm  water  samples  may 
pose  a  number  of  potential  difficulties. 
These  difficulties  include  determining 
when  a  discharge  will  occur,  safety 
considerations,  the  potential  for  a 
multiple  discharge  points  at  a  single 
facility,  the  intermittent  nature  of  the 
event,  the  limited  number  of  events  that 
occur  in  some  parts  of  the  country,  and 
variability  in  flow  rates 

Variability  of  Data — The  !\pes  dnd 
concentrations  of  pollutants  in  storm 
water  discharges  associated  with 
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industrial  activity  depend  on  a  numb'r 
of  factors,  including  the  nature  of 
industrial  activities  occurring  at  the  site. 
the  nature  of  the  precipitation  event 
generating  the  discharge,  and  the  time 
penod  from  the  last  storm.  Variations  in 
these  parameters  at  a  site  may  result  in 
variation  from  event  to  event  in  the 
concentrations  and  types  of  pollutants 
in  a  given  discharge. 

Types  of  Permit  Conditions — Permiis 
for  industrial  process  discharges  and 
discharges  from  POTWs  traditionally 
have  incorporated  numeric  and/or 
toxicity  effluent  limitations  as 
conditions.  Monitoring  reports  for  these 
discharges  provide  a  direct  indication 
whether  the  discharge  complies  with 
permit  conditions.  Ffowever.  it  is 
anticipated  that  permits  for  storm  water 
dischargers  will  contain  a  variety  of 
types  of  controls.  While  numeric  or 
to.xicity  limitations  are  expected  to  be 
appropriate  for  some  storm  water 
discharges,  permits  for  other  storm 
water  discharges  are  expected  to 
contain  requirements  to  implement  best 
management  or  pollution  prevention 
practices.  In  these  cases,  discharge 
sampling  information  may  not  provide 
as  direct  a  link  to  compliance  with 
permit  conditions.  However,  effluent 
monitoring  data  can  still  play  an 
important  role  in  identifying  priority 
facilities,  providing  information  on 
sources  and  types  of  pollutants  which 
can  be  evaluated  when  designing  or 
modifying  best  management  or  pollution 
prevention  practices,  and  evaluating  the 
effectiveness  of  best  management 
practices  and  pollution  prevention 
measures 

Administrative  Burdens  on  Permitting 
Agencies — Requiring  each  facility  that 
discharges  storm  water  associated  with 
industrial  activity  to  submit  monitoring 
data  at  least  annually  would  result  in  a 
significant  increase  in  the  number  of 
discharge  monitoring  reports  received 
by  EPA  Regions  and  authorized  NPDES 
States.''  Receiving  annual  monitoring 
reports  containing  complex  technical 
information  from  each  facility  with  a 
storm  water  discharge  associated  with 
mdustnal  activity  would  require  a 
significant  amount  of  permitting 
resources  dedicated  to  re\iewing  and 
filing  these  reports. 


'  liPA  esiimales  that  if  all  facilities  with  storm 
water  dIschaiTjeB  dssocialed  with  mdusinal  actni'v 
other  than  oil  and  gaa  facilitips  and  inaclive  mining 
operalioni  wrrt"  r*quirfd  to  submit  a  discharge 
inonilonng  report  annually   almost  ISV  of  all 
dtocharge  monitoring  n^ports  collected  annually 
under  the  NPUES  program  would  be  for  storm  water 
discharges  aciociated  with  Industnal  activity. 


Focused  Permitting  Efforts 

The  long-term  permitting  strategy 
discussed  earlier  in  today's  notice 
provides  for  a  flexible,  risk-based 
system  for  issuing  permits  and  targeting 
priority  discharges.  Flexibility  has  been 
incorporated  into  the  strategy  to 
facilitate  efforts  by  EPA  and  authorized 
NPDES  States  to  identify  priority 
discharges  and  conduct  permit  issuance 
activities  which  reflect  Regional  and 
State  prionties.  Discharge  sampling  data 
from  tai^eted  facilities  can  support  the 
development  of  priorities  and  can  be 
used  to  assist  in  assessing  the 
achievement  of  water  management 
goals.  As  priorities  and  risks  within  a 
State  are  identified  and  evaluated, 
classes  of  facilities  will  be  targeted  for 
more  specific  permit  issuance  activities 
(tiers  II.  Ill  and  IV  of  the  strategy). 

1.  Overview  of  Proposed  Options  and 
Comments 

In  the  August  16, 1991  proposal,  EPA 
identified  six  major  options  (plus  a  no 
change  option)  for  establishing  minimum 
monitoring  requirements  in  NPDES 
permits  for  storm  water  discharges 
associated  with  industrial  activity. 
These  options  only  addressed  minimum 
requirements  for  discharge  monitoring  in 
MPDES  permits  All  options  retained 
authority  for  NPDES  permit  authorities 
to  require  more  stringent  monitoring 
requirements  where  appropriate.  The  six 
options  (plus  the  no  change  option)  were 
as  follows: 

No  Change  Option:  Case-by-case 
monitoring  conditions  in  permits  for 
storm  water  discharges,  with  a  minimum 
requirement  to  report  monitoring  results 
at  least  annually. 

Option  1:  Case-by-case  monitoring 
conditions  in  permits  for  storm  wafer 
discharges  with  a  minimum  requirement 
to  report  monitoring  results  at  least 
twice  per  permit  term. 

Option  2:  Case-by-case  monitoring 
conditions  in  permits  for  storm  water 
discharges  with  a  minimum  requirement 
that  facilities  conduct  annual  sampling. 
Facilities  would  not  be  required  to 
report  monitoring  information  unless  the 
information  was  requested  in  a  permit 
or  by  the  Director,  but  would  be 
required  to  retain  information. 

Option  3:  Case-by-case  monitoring 
conditions  in  permits  for  storm  water 
discharges  with  a  minimum  requirement 
that  facilities  (other  than  those  from  oil 
and  gas  exploration  or  production 
operations  and  inactive  mining 
operations  where  a  past  or  present  mine 
operator  cannot  be  identified)  conduct 
annual  sampling.  Facilities  would  not  be 
required  to  report  information  unless  the 
information  w.is  requested  'n  a  permit 


or  by  the  Director,  but  would  be 
required  to  retain  information.  For 
contaminated  storm  water  discharges 
from  oil  and  gas  exploration  or 
production  operations  or  from  inactive 
mining  operations  where  a  past  or 
present  mine  operator  cannot  be 
identified,  either  case-by-case 
monitoring  conditions  in  permits  for 
storm  water  discharges  with  a  minimum 
requirement  of  annual  sampling  (without 
reporting)  or,  instead  of  sampling,  a 
Professional  Engineer's  (PE)  certification 
attesting  that  gopd  engineering  practices 
were  being  enrployed  to  meet 
appropriate  permit  conditions. 

Option  4:  Case-by-case  monitoring 
conditions  in  permits  for  storm  water 
discharges  with  a  minimum  requirement 
that  monitoring  reports  be  submitted  at 
least  annually  for  targeted  classes  of 
storm  water  discharges  associated  with 
industrial  activity  located  in  the 
watershed  of  receiving  waters  that  are 
sensitive  to  or  impacted  by  storm  water 
discharges. 

Option  5:  Case-by-case  monitoring 
conditions  in  permits  for  storm  water 
discharges  with  no  minimum 
requirement  to  report  monitoring  results. 

Option  6:  Case-by-case  monitoring 
conditions  in  permits  for  storm  wafer 
discharges,  with  a  minimum  requirement 
for  the  first  permit  for  the  discharge  that 
monitoring  results  be  reported  at  least 
once  a  year.  After  a  facility  has 
submitted  five  years  of  data,  monitoring 
conditions  for  storm  water  would  be 
established  on  a  case-by-case  basis  with 
no  minimum  requirement  to  conduct 
annual  sampling. 

in  addition,  the  Agency  indicated  that 
it  would  consider  developing  a  final 
regulation  which  combined  aspects  of 
several  of  the  articulated  options  (see 
August  16, 1991  (56  FR  40957)).  The 
various  benefits  and  concerns  with  each 
option  were  discussed  in  the  August  16, 
1991  notice. 

The  comments  received  on  the  options 
reflected  differing  opinions  regarding  the 
need  and  use  of  monitoring  in  the 
NPDES  storm  water  program.  Some  of 
the  comments  expressed  views  on  the 
benefits  and  drawbacks  of  different 
monitoring  strategies  in  different 
situations.  An  underlying  theme  that 
emerged  from  the  comments  was  that  a 
number  of  factors,  such  as  the  risk  to 
wafer  quality  that  different  types  and 
classes  of  storm  water  discharges 
associated  with  industrial  activity 
present,  the  nature  of  permit  conditions 
(e.g.  such  as  numeric  limitations  and 
best  management  practices),  andihe 
nature  of  the  operation  of  the  facility 
should  be  considered  when  establishing 
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monitoring  txjnditions  in  NPDES  permits 
for  storm  water  discharges. 

Other  commenters  suggested  that  EPA 
should  allow  alternatives  to  monitoring. 
Some  commenters  urged  the  Agency  to 
expand  option  3  to  allow  other  classes 
of  facilities  in  addition  to  oil  and  gas 
operations  to  obtain  a  PE  certification, 
to  allow  facility  operators  to  conduct 
inspections,  or  certify  compliance  with  a 
checklist  of  pollution  prevention 
measures  or  best  management  practices 
(BVlPs)  in  lieu  of  sampling.  Other 
commenters  suggested  that  other 
individuals  were  as  qualified  or  more 
qualified  than  PEs  to  perform  site 
inspections  and  that  additional 
fiextbility  should  be  provided  with 
-fgard  to  the  inspection  requirement. 
For  example,  some  commenters 
indicated  that  certified  construction 
inspectors  were  more  appropriate  for 
conducting  inspections  at  construction 
sites  than  PEs.  who  might  not  be 
familiar  w.th  soil  and  erosion  practices 
or  storm  water  management 
technologies.  Other  commenters 
suggested  that  site  personnel  would 
tj-picaliy  be  in  the  best  position  to 
evaluate  the  implementation  of  pollution 
prevention  measures  and  BMPs. 

Other  comments  urged  EPA  to 
consider  the  costs  and  technical 
difficulties  of  sample  collection  and 
analysis  when  establishing  minimum 
moaitonng  requirements,  and 
encouraged  the  Agency  to  consider 
alternatives  to  discharge  sampling,  such 
as  allowing  site  inspections  in  lieu  of 
monitoring.  In  the  August  16. 1991 
notice.  EPA  had  requested  comments  on 
monitoring  requirements  for  inactive 
mining  operations,  and  some  comments 
specifically  addressed  this  issue. 

2.  Today's  Rule 

In  response  to  comments,  today's 
rulemaking  adopts  an  approach  that  is  a 
combination  or  hybrid  of  a  number  of 
options  identified  in  the  August  16, 1991 
proposal,  particularly  options  3  and  5. 
The  final  rule  provides  for  establishing 
moruonng  conditions  m  .NPDES  permits 
for  storm  water  dischaiges  associated 
with  industrial  activity  on  a  case-by- 
case  basis.  At  a  minimum,  a  permit  for 
such  a  discharge  must  require  the 
discharger  to  conduct  an  annual 
inspection  of  the  facility  site  to  identify 
areas  contributing  to  a  storm  water 
discharge  associated  with  industrial 
activity  and  evaluate  whether  measures 
to  reduce  pollutant  loadings  identified  in 
8  sto"^  wafer  pollution  prevention  plan 
are  adequdte  and  properly  implemented 
in  accordance  with  the  terms  of  the 
permit  and  the  plan  or  whether 
additional  control  measures  are  needed. 
Ir.^  di5cr,rf'g*T  must  be  required  to 


maintain  for  a  period  of  three  years  a 
record  summarizing  the  results  of  the 
inspection  and  a  certification  that  the 
facility  is  in  comphance  with  the  plan 
and  the  permit,  or  identifying  any 
incidents  of  non-compliance.  Such 
report  and  certification  must  be  signed 
by  a  corporate  official  in  accordance 
with  40  CFR  122.22. 

Today's  rule  establishes  a  minimum 
requirement  for  annual  inspections  for 
most  storm  water  discharges  associated 
with  industrial  activity.  The  Agency 
believes  that  a  minimum  frequency  of  at 
least  annual  inspections  is  appropriate 
to  ensure  evaluation  of  changing 
conditions  and  practices  at  a  site, 
(especially  those  caused  by  wet  weather 
and  winter  conditions  occurring 
throughout  a  year)  and  to  ensure 
adequate  implementation  of  pollution 
prevention  measures  on  a  regular  basis. 
While  option  3  of  the  August  16, 1991 
proposal  had  requested  comment  on  a 
minimum  frequency  of  every  three  years 
for  a  PE  certification  for  oil  and  gas 
operations  and  certain  inactive  sites,  the 
Agency  believes  that  providing 
additional  flexibiUty  in  who  conducts 
site  inspections  will  sufficiently  lower 
compliance  costs  in  some  cases  to  allow 
a  higher  frequency  of  inspections  to  be 
feasible.  As  discussed  below,  the 
Agency  is  providing  additional 
flexibihty  in  establishing  monitoring  or 
inspection  requirements  for  storm  water 
discharges  bom  inactive  mining 
operations.  No  commenters  on  the  draft 
general  permits  in  the  August  16,  1991 
Federal  Register  notice  specifically 
indicated  that  it  would  be  infeasible  to 
comply  with  requirements  in  the  draft 
general  permits  to  conduct  annual 
inspections.  The  Agency  believes  that  a 
minimum  annual  frequency  of 
inspections  compensates  for  less  formal 
requirements  with  respect  to  specifying 
who  must  conduct  the  inspection.  A 
minimum  annual  frequency  is  also 
consistent  with  the  minimum 
requirements  for  discharges  other  than 
storm  water  to  report  monitoring 
information  at  least  annually. 

A  minimum  of  an  annual  inspection  or 
report  of  monitoring  results  is  not 
required  for  storm  water  discharges 
associated  with  industrial  activity  from 
inactive  mining  operations  where 
annual  inspections  are  impracticable 
Rather,  permits  for  storm  water 
discharges  from  inactive  mining 
operations  may  require  certification 
once  every  three  years  by  a  Registered 
Professional  Engineer  that  the  faciii'v  is 
in  compliance  with  the  permit,  or 
provide  for  alternative  requirements 
This  provision  will  provide  additional 
flexibility  to  address  inactive  mine 


operations.  Mining  activities  have  a 
somewhat  unique  history  of 
development  and  inactive  mining  sites 
can  be  dispersed  diffusely  in  remote, 
hard  to  reach  locations  where 
employees  may  typically  not  be  onsite 
to  conduct  site  evaluations.  In  addition. 
the  inactive  nature  of  these  sites  may 
limit  changtis  to  potential  for  storm 
water  discharges  frotTi  the  site  to 
contain  pollutants,  thereby  warranting 
less  frequent  inspections.  The  Agency 
anticipates  that  certification  by 
Professional  Engineers  may  often  be 
appropriate  for  these  sites  given  the 
nature  of  typical  controls  for  these  sites, 
and  the  limited  amount  of  activity 
occurring  at  them.  Alternative 
requirements  may  be  appropriate  for 
storm  water  discharges  from  inactive 
mining  operations  in  some 
circumstances  For  example,  storm 
water  discharges  from  inactive  mining 
operations  on  Federal  lands  where  an 
operator  cannot  be  identified  present 
unique  circumstances  because  of  the 
remote  nature  and  high  number  of  sites 
on  large  Federally  owned  areas 

The  Agency  believes  that  this  nile  will 
provide  sufficient  flexibility  for  permit 
writers  to  establish  monitonng 
requiren>ents  that  reflect  the  potential 
risk  of  the  discharge  and  that  are 
approfinately  related  to  the  nature  of  the 
permit  conditions  for  a  discharge. 
Today's  regulatory  modification  does 
not  preclude  discharge  sampling  and 
rf  porting  requirements  in  NPDF-S 
permits  for  storm  water  discharges 
assoaated  with  industrial  activity. 
While  todays  rule  change  provides 
additional  fiexibiiity  to  establish 
monitoring  requirements,  it  does  not 
limit  the  authonty  of  EIW  or  authonzed 
NPDES  States  to  establish  sampling 
requirements  where  appropriate  based 
on  a  consideration  of  risk  or  other 
factors. 

The  .\gency  recognizes  that  different 
types  of  permit  conditions  are 
appropnate  for  different  types  of  storm 
water  discharges.  Numeric  effluent 
limitations  are  appropnate  for  some 
classes  of  storm  water  discharges.  End- 
of-pipe  numeric  effluent  limitations  are 
typically  used  for  some  types  or  classes 
of  storm  water  discharges  associated 
with  industrial  activity.*  Typically. 
NPDES  permits  for  these  classes  of 
discharges  will  contain  numeric  effluent 
limitations,  and  sampling  requirements 
wiH  be  appropnate  for  these  permits. 


"  F  >f  examqie.  fh«  Agency  ha*  iMued  numertc 
p'f'  ieii  limitatjon  guidelines  for  ten  cks»e«  of 
di»ch«iT?e8  that  an  composed  entirely  of  »iorw 
water  or  o<  tlorm  water  combined  with  procnii 
water. 
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However,  for  many  other  types  of  storm 
water  discharges  associated  with 
industrial  activity.  NTDES  permits  for 
;he  discharge  will  require  the 
implementation  of  pollution  prevention 
measures  and/or  BMPs.  Where  permits 
require  the  implementation  of  pollution 
prevention  measures  and/or  BMPs,  and 
do  not  establish  numenc  effluent 
limitations,  conducting  inspections  to 
identify  sources  of  pollution  and  to 
evaluate  whether  the  pollution 
prevention  measures  and/or  BMPs 
required  by  the  permit  are  being 
effectively  implemented  and  are  m 
compliance  with  the  terms  of  the  permit 
may  provide  a  better  indication  than 
discharge  sampling  of  whether  a  facility 
is  complying  with  the  permit  As  a 
result,  the  Agency  believes  that  today's 
rule  will  also  reduce  discharge  sampling 
burdens  on  some  industrial  facilities 
with  storm  water  discharge  permits  that 
require  the  implementation  of  pollution 
prevention  measures  and  BMPs  rather 
than  numeric  effluent  limitations,  while 
providing  more  effective  and  efficient 
environmental  benefits. 

Today's  rule  does  not  affect  the 
manner  in  which  the  NPDES  regulations 
address  discharges  other  than  storm 
water  associated  with  industrial 
activity.  The  provisions  of  40  CFR 
122.44(i){2]  will  continue  to  require  that 
NTPDES  permits  for  discharges  other 
than  storm  water  associated  with 
industrial  activity  establish 
requirements  to  report  monitoring 
results  with  a  frequency  dependent  on 
the  nature  and  effect  of  the  discharge, 
but  in  no  case  less  than  once  a  year.  In 
addition,  today's  rule  does  not  change 
the  manner  in  which  the  NPDES 
regulations  address  storm  water 
discharges  which  are  subject  to  an 
effluent  limitation  guideline  leg,  a 
minimum  of  annual  monitoring  is  still 
required  for  these  facilities). 

3.  Response  to  Comment 

Some  commenters  questioned  the 
value  of  sampling  data  for  storm  water 
discharges  in  certain  situations.  In 
response,  the  Agency  believes  that,  m 
certain  instances,  storm  water  discharge 
monitoring  data  will  play  a  number  of 
cntical  roles  in  the  NPDES  program.  As 
discussed  above,  some  permits  for  storm 
water  discharges  associated  with 
industrial  activity  will  establish 
technology  or  water  quality-based 
numeric  limitations.  Discharge 
monitoring  reports  will  be  an  important 
means  of  assessing  compliance  with 
these  requirements.  Discharge 
monitoring,  including  monitoring 
requirements  in  permits  that  do  not 
establish  numeric  limitations,  plays  a 


number  of  other  functions  in  the  permit 

program. 

Discharge  monitoring  data  can  be 
used  to  assist  in  the  evaluation  of  the 
risk  of  discharges  by  indicating  the 
types  and  the  concentrations  of 
pollutant  parameters  in  the  discharge. 
Discharge  monitoring  data  can  also  be 
used  to  support  the  development  of 
future  permit  conditions  and  controls, 
assist  in  identifying  sources  of 
pollutants  at  a  facility,  assist  in  the 
evaluation  of  the  effectiveness  of 
pollution  prevention  measures  and 
BMPs,  and  assist  in  identifying  potential 
water  quality-based  impacts.  Storm 
water  discharge  monitoring  data  will 
ha\e  an  important  role,  along  with  other 
information,  in  identifying  facilities  or 
classes  of  facilities  where  tier  II,  III  and 
IV  permit  issuance  activities  are 
appropriate. 

Several  commenters  offered  a  number 
of  suggestions  for  monitoring  programs 
for  storm  water  discharges.  In  response, 
EPA  generally  recognizes  that  there  are 
a  number  of  innovative  and  nsk  liHsed 
approaches  to  developing  monitoring 
strategies  for  storm  water  discharges 
associated  with  industrial  activity  For 
example,  monitoring  requirements  for 
storm  water  discharges  associated  with 
industrial  activity  can  be  focused  on 
those  discharges  located  in  watersheds 
that  are  impacted  by  or  sensitive  to 
storm  water  discharges  as  proposed  in 
option  4,  In  order  to  encourage  States  to 
explore  efficient,  innovative  and  cost- 
effective  monitoring  programs,  today's 
rule  provides  flexibility  to  establish 
different  monitoring  strategies  and  does 
not  adopt  option  4.  although  the 
minimum  requirements  adopted  today 
do  not  preclude  the  use  of  an  option  4 
type  approach  where  appropriate,  (The 
same  is  true  for  options  1,  2.  or  6;  EPA  or 
authorized  NPDES  States  retain  the 
flexibility  to  use  these  types  of 
approaches  on  a  permit-specific  basis). 
The  .Agency  believes  that  this  approach 
offers  the  greatest  potential  for  using 
permits  to  generate  information  on 
pnority  storm  water  discharges  that  can 
be  used  to  assist  m  the  development  of 
controls. 

Many  commenters  urged  EP.A  to 
provide  sufficient  regulatory  flexibility 
to  permit  writers  to  establish  discharge 
sampling  and  reporting  requirements  for 
storm  water  discharges  associated  with 
industnal  activity  on  a  case-by-case 
basis.  Many  commenters  favored 
establishing  discharge  sampling 
requirements  in  a  risk-based  manner.  A 
number  of  these  commenters  suggested 
that  It  was  important  to  sample  storm 
water  discharges  associated  with 
industrial  activity  from  priority  classes 


of  facilities,  but  that  across-the-board 
monitoring  requirements  for  all  facilities 
with  storm  water  discharges  associated 
with  industrial  activity  may  not  be  an 
appropriate  or  cost-effective  use  of 
resources.  A  number  of  justifications 
were  provided  for  favoring  a  flexible 
approach  including:  (1)  Regulatory 
flexibility  could  allow  establishing 
monitoring  and  reporting  requirements 
in  a  risk-based  manner.  (2)  some  types 
of  facilities  may  not  be  significant 
contributors  of  pollutants  when  they 
were  in  compliance  with  pollution 
prevention  measures  or  plans;  (3)  in 
some  situations  site  inspections  would 
be  more  appropriate  than  monitoring  for 
determining  permit  compliance;  (4)  EPA 
and  authonzed  NPDES  States  have 
limited  ability  to  effectively  review  data; 
(5)  the  potential  burdens  on  small 
businesses  and  facihties  in  arid  climates 
could  be  significant;  (6)  there  would  be 
difficulties  in  characterizing  storm  water 
discharges  with  sampling  data;  and  (7) 
EPA  needs  to  focus  on  storm  water 
discharges  with  the  highest  risk.  Some 
commenters  summarized  these  concerns 
by  indicating  that  they  believed  that  for 
some  storm  water  discharges  associated 
with  industrial  activity,  overly  broad 
discharge  monitoring  requirements 
could  be  counterproductive  toward  the 
goals  of  the  program,  as  significant 
resources  would  have  to  be  expended 
collecting  and  analyzing  discharge 
samples,  thereby  limiting  available 
resources  at  some  facilities,  such  as 
certain  small  businesses,  to  implement 
measures  that  would  result  in  the 
removal  of  pollutants  in  their  storm 
water  discharges.  Other  commenters 
raised  concerns  regarding  sampling 
storm  water  discharges  from  specific 
classes  of  industries.  For  example, 
representatives  of  the  construction 
industry  contended  that  monitoring 
storm  water  from  construction  sites  has 
limited  usefulness  due  to  the  changing 
nature  of  the  activity. 

As  discussed  above,  EPA  has 
designed  today's  rule  to  address  all  of 
these  concerns.  Since  today's  rule 
provides  additional  flexibility  In  the 
NPDES  regulatory  framework  to 
establish  monitoring  requirements  for 
storm  wafer  discharges  associated  with 
industrial  activity,  the  Agency  believes 
that  the  concerns  raised  by  the 
commenters.  where  appropriate,  can  be 
addressed  during  the  permit  issuance 
process  under  the  flexible  regulatory 
framework  established  by  today's  rule. 
In  particular,  the  Agency  believes  that 
today's  rule,  which  relies  on  site 
inspections  as  minimum  requirements, 
provides  a  more  efficient  and  cost- 
effective  approach  for  evaluating  the 


I 
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effectiveness  of  perm  11  program 
implementation.  The  .Agency  notes  that 
site  inspections  are  t>pically  an  integral 
par'  cf  pollution  prevention  measures 
and  best  management  practices  for 
storm  water  discharges  associated  with 
industrial  activity.' 

Option  3  of  the  August  16.  1991 
prr^posa!  would  have  provided  flexibility 
when  establishing  monitoring 
requirements  for  storm  water  discharges 
from  oi!  and  gas  exploration  or 
production  operations  or  from  inactive 
mining  operations  where  a  past  or 
present  mine  operator  cannot  be 
identified  by  allowing  either  a  minimum 
requirement  of  annual  sampling  (without 
reporting)  or.  instead  of  sampling,  a 
Professional  Engineers  (PE)  certification 
attesting  that  good  engineering  practices 
were  being  empioyed  to  meet 
appropriate  permit  conditions.  The 
Agency  requested  comment  on  whether 
the  PE  certification  was  appropriate  and 
whether  it  should  be  extended  to  other 
classes  of  facilities. 

Some  commenWri  suggested  that 
other  individuals  were  as  qualified  or 
more  qualified  than  PEs  to  perform  site 
ir,spectior.3  and  that  additional 
flexibility  should  be  provided  with 
resjard  to  the  inspection  requirement 
For  example,  some  commenters 
indicated  that  ce-*:'''ed  cor.s'rvictior 
inspectors  were  more  appropnate  for 
conducting  inspections  at  construction 
sites  than  PEs  who  might  not  be  familiar 
with  soil  and  erosion  practices  or  storm 
wa'e'  management  t^-chnoloiiies.  Other 
commenters  suggested  that  site 
personnel  would  typically  be  in  the  best 
pos  •:  jn  to  evaluate  the  implementation 
cf  pollution  prevention  measures  and 
BMPs  In  response  todays  rule  provides 
nev'.bility  to  allow  site  inspections  to  be 
conduced  by  persons  other  than  PEs 
VV-,  1  t'  *he  Agency  N'l'.e^ps  it  is 
apcr^ipnate  to  require  PE  certifications 
in  cerldin  circumstances  the  approach 
taken  with  today  s  rjie  will  provide 
additional  flexibility  m  developing  these 
requi.-ements. 

A  number  of  commenters  suggested 
that  PE  certifications  were  appropnate 


"  For  exampte  EP.^  noticed  draft  general  penniti 
for  Btorm  water  dHc^r«««  4Mixn«tpd  with 
Industrial  activity  oo  /K^H'^s'  '.d  1991  |S6  FR  40MAI 
that  would  retjtiTTe  permjfees  other  than 
constTK  tjon  »cUvihe«  to  conduct  visual  inapectiofis 
of  desigr.dted  eqaipmeni  and  plaiit  areaa  for 
evidence  of.  or  (be  potential  for  poliutujiu  entering 
the  drainage  system  and  to  conduct  annual  iite 
inspection*  to  venfy  the  deicnption  of  potential 
pollu'anl  s<xirc^*  and  controls  that  are  lieing 
tmpierv^ieci  in  «*orm  water  polhitwn  preventloo 
plans  (»«  p«.-j  ilIC4.b.(9)  and  IU-C4  c  (56  FS 
40996!)  Under  the  draft  general  permits  permittees 
that  operate  corw traction  acti\itie»  are  rw^uired  to 
msc^ct  all  pToaion  coriroij  x-  'S?  »i»e  at  leaat  once 
ei.e-\  seven  calendar  days  ise-  pan  iU  C.i.b-(SJ  56 
fP  W9P91. 


for  classes  of  storm  water  discharges 
associated  with  industrial  activity  other 
than  those  from  oil  and  gas  operations. 
These  commenters  indicated  that  such  a 
certification  could,  in  many  cases,  be 
less  burdensome  than  discharge 
monitoring,  and  that  such  certifications 
could  provide  a  closer  link  to 
compliance  with  pollution  prevention 
measures  and  best  management 
practices.  As  discussed  above,  today's 
rule  provides  that  requirements  to 
conduct  annual  site  inspections  can  be 
established  as  minimum  monitoring 
requirements  m  permits  for  storm  water 
discharges.  The  Agency  agrees  with 
these  comments  to  the  extent  that  it  is 
convinced  that  site  inspections  can 
provide  an  appropriate  means  for 
evaluating  compliance  with  pollution 
prevention  measures  and  best 
management  practices  for  storm  water 
discharges  from  different  types  of 
facilities.  In  addition,  site  inspections 
can  be  less  burdensome  than  sampling 
storm  water  discharges  for  some 
facilities.  Requiring  aiuiual  inspections 
and  reviewing  documentation  as  part  of 
routine  compliance  inspections  or  at  the 
time  of  permit  reissuance  also  makes 
effective  use  of  the  limited  resources  of 
permit  issuance  authorities,  by  allowing 
permit  issuing  agencies  more  time  to 
focus  on  issues  other  than  receiving, 
reviewing  and  filing  monitoring  data 

Some  conunenters  indicated  that  EPA 
and  authorized  NPDES  States  should 
only  require  facilities  to  monitor  storm 
water  discharges  associated  w  ith 
industrial  activity  where  the  permit 
issuing  agencies  can  evaluate  the  data 
The  Agency  recognizes  that  EPA  and 
some  authorized  NPDES  States  cannot 
provide  adeqtiate  resources  to  ensure 
that  all  discharge  monitoring  data  can 
be  inspected.  However,  the  Agency 
believes  that  even  where  discharge 
monitoring  data  is  not  reviewed  on  an 
ongoing  basis  by  a  permit  issuing 
authority,  the  data  can  still  be  verv 
useful  Facilities  which  discharge  should 
review  their  discharge  sampling  data  to 
identify  sources  and  types  of  pollutants 
in  discharges,  and  to  evaluate  the 
effectiveness  of  pollution  prevention 
measures  and  BMPs.  Where  an  NPDES 
permit  does  not  require  a  discharger  to 
report  sampling  data.  EPA  or  an 
authorized  NPDES  State  will  typically 
be  able  to  request  the  data  on  a  case-by- 
case  basis,  or  request  that  the  data  be 
submitted  for  consideration  prior  to 
permit  reissuance. 

Some  commenters  expressed  concerns 
about  minimum  monitoring  requirements 
for  storm  water  discharges  from  inactive 
mining  operations.  EPA  agrees  that  m 
some  circumstances,  discharge  sampling 


or  annual  inspections  may  be 
particularly  burdensome  at  inactive 
mining  operations,  because  mining 
operations  oHer  are  found  in  remote 
areas  thai  are  not  necessarily  supported 
by  infrastructure  that  allows  easy 
access  In  addition,  at  some  inactive 
m.ining  operations,  inspections  may  not 
be  as  integrally  related  to  pollution 
prevention  measures  fur  storm  water 
discharges  associated  with  industrial 
activity,  hs  pollution  prevention 
measures  will  not  focus  on  day  to  day 
managfment  activities.  EP.A  has 
modified  today's  rule  accordingly. 

A  number  of  commenters  addressed 
the  specific  monitoring  requirements  in 
the  draft  general  permits  for  storm  water 
discharges  associated  with  mdustnal 
activity  in  the  August  16,  1991  notice 
The  Agency  wants  to  clarify  that  the 
amend.Tients  to  40  CFR  122.441  ill 2)  in 
today's  rule  establish  minimum 
monitoring  and  reporting  requirements 
for  NPDES  permits  for  storm  WHter 
discharges  associated  with  industrial 
activity  The  Agency  will  respond  to 
comments  on  the  specific  monitoring 
requirements  in  the  draft  general 
permits  m  the  August  16.  1991  notice  as 
part  of  the  fact  sheets  and/or 
administrative  records  for  those  permits. 

C  Application  Requirements  for 
General  Permits 

The  provisions  of  40  CFR  122.21(a) 
exclude  persons  covered  by  general 
permits  from  requirements  to  submit 
individual  permit  applicahons 
Currently,  the  general  permit  regulations 
at  40  CFR  122.28,  however,  do  not 
address  the  issue  of  how  a  potential 
perrr.ittee  is  to  apply  to  be  covered 
under  a  general  permit.  Rather, 
conditions  for  filing  an  application  to  be 
covered  by  a  general  permit  (typically 
called  a  Notice  of  Intent  (NOD)  have 
been  established  on  a  case-by-case 
basis  N'OI  requirements  established  m 
general  permits  operate  instead  of 
individual  permit  application 
requirements  for  the  discharges  covered 
by  the  general  permit. 

1   .August  16.  1991  Proposal 

The  .August  16,  1991  notice  proposed 
several  modifications  to  the  NPDES 
regulatory  framework  for  general 
permits  (The  proposed  changes 
addressed  NPDES  general  permits  for  all 
classes  of  discharges  and  sludge 
disposal,  and  was  not  limited  to  storm 
water  discharges).  The  proposal 
addressed  procedures  for  becoming 
authorized  to  discharge  imder  a  general 
permit,  minimum  requirements  for  NOis 
to  be  covered  by  a  general  pennit.  and 
deadlines  for  submitting  NOls. 
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2.  Today's  Rule 

Today's  rule  finalizes  modifications  to 
the  NPDES  regulatory  framework  for 
general  permits  addressing  procedures 
for  becoming  authorized  to  discharge 
under  an  NPDES  general  permit, 
minimum  requirements  for  notices  of 
intent  (NOI)  to  be  covered  by  a  general 
permit,  and  deadlines  for  submitting 
NOIs. 

The  regulatory  framework  provided 
by  today's  rule  requires  that,  except  for 
in  two  situations,  an  NOI  must  be 
submitted  by  a  discharger  (or  treatment 
works  treatir^g  domestic  sewage)  in 
order  to  be  authorized  to  discharge  (or 
in  the  case  of  a  sludge  disposal  permit, 
to  engage  in  a  sludge  use  or  disposal 
practice)  under  an  NPDES  general 
permit.  The  first  situation  where  an  NOI 
will  not  have  to  be  submitted  to 
authorize  discharges  under  a  general 
permit  is  where  the  Director  notifies  the 
discharger  that  its  discharge  is  covered 
by  the  permit.  The  second  situation 
where  NOIs  are  not  required  under  a 
general  permit  is  where  the  Director 
provides  in  the  general  permit  that  a 
submission  of  an  NOI  is  not  required, 
where  the  Director  finds  that  an  NOI 
requirement  is  inappropriate  for  that 
general  permit. 

In  making  a  decision  that  an  NOI  is 
inappropriate  for  a  general  permit,  the 
Director  will  consider  the  type  of 
discharge,  the  expected  nature  of  the 
discharge,  the  potential  for  toxic  and 
conventional  pollutants  in  the 
discharges,  the  expected  volume  of  the 
discharges,  other  means  of  identifying 
discharges  covered  by  the  permit,  and 
the  estimated  number  of  discharges  to 
be  covered  by  the  permit.  Also,  in 
making  this  decision,  the  Director  is 
required  to  describe  the  reasons  for  not 
requiring  an  NOI  in  the  fact  sheet  of  the 
general  permit.  Under  today's  rule,  such 
a  finding  could  only  be  made  for 
discharges  other  than  discharges  from 
POTWs,  combined  sewer  overflows 
(CSOs),  primary  industrial  facilities,  and 
storm  water  discharges  associated  with 
industrial  activity.  The  Agency  believes 
that,  given  the  potential  environmental 
significance  and  NPDES  program 
priorities  associated  with  discharges 
from  POTWs,  CSOs,  primary  industrial 
facilities,  and  storm  water  discharges 
associated  with  industrial  activity,  it  is 
appropriate  to  require  NOIs  in  all 
general  permits  for  these  discharges. 

Today's  rule  establishes  minimum 
requirements  for  NOIs  in  .NPDES  general 
permits  at  40  CFR  122.28{b)(2)(ii).  This 
provision  requires  that  the  contents  of 
the  notice  of  intent  be  specified  in  the 
general  permit  and  shall  require  the 
submission  of  information  necessary  for 


adequate  program  implementation, 
including  at  a  minimum,  the  legal  name 
and  address  of  the  owner  or  operator, 
the  facility  name  and  address,  t^-pe  of 
facility  or  discharges,  and  the  receivmg 
stream(s).  This  provision  specifies 
minimum  NOI  requirements.  General 
permits  may  require  that  additional 
information  be  reported  in  NOIs  where 
appropriate. 

The  NOI  provisions  of  this  rule  allow 
the  Director  to  establish  alternative 
notice  of  intent  requirements  for  general 
permits  for  storm  water  discharges 
associated  with  industrial  activity  from 
inactive  mining,  inactive  oil  and  gas 
operations,  or  inactive  landfills 
occurring  on  Federal  lands  where  an 
operator  cannot  be  identified.  The 
Agency  is  currently  developing  general 
permits  for  storm  water  discharges  from 
inactive  mines,  inactive  oil  and  gas 
operations  and  inactive  landfills 
occurring  on  Federal  lands.  During  the 
process  of  developing  and  issuing  these 
permits,  EPA  will  work  with  authonzed 
NPDES  States  to  determine  appropriate 
NOI  requirements  for  these  permits 
given  the  unique  nature,  distribution 
and  occurrence  of  these  discharges. 

Today's  rule  also  provides  that 
general  permits  requiring  the  submitinl 
of  NOIs  shall  specify  deadlines  for 
submitting  notices  of  intent  and  the 
date(s)  when  a  discharger  is  authorized 
to  discharge  under  the  permit 

The  Agency  believes  that  deadlines 
for  submittal  of  an  NOI  are  an  important 
part  of  NOI  requirements,  and  that 
general  permits  should  state  when  NOIs 
must  be  submitted.  In  addition,  the 
permit  should  clarify  when  a  discharge 
is  authorized  under  the  permit.  In  many 
cases,  the  Agency  anticipates  that 
general  permits  will  provide  thai  a 
discharger  obtains  coverage  under  the 
general  permit  after  a  specified  time 
period  passes  after  the  date  of  submittal 
of  an  NOI.  This  approach  will  provide 
the  NPDES  authority  with  an 
opportunity  to  review  the  .NOI  prior  to 
the  authorization  of  the  discharge.  In 
other  situations,  it  may  be  apprtipriate 
for  general  permits  to  provide  that  a 
discharge  is  authorized  as  soon  us  a 
complete  and  timely  NOI  is  received. 

The  August  16.  1991  notice  proposed 
in  40  CFR  122.28(b)(2)(iii)  that  unless  a 
general  permit  provided  alternative  time 
periods,  an  NOI  was  to  be  submitted  60 
days  before  the  date  of  intended  permit 
coverage.  The  final  rule  amends  this 
paragraph  such  that  no  default  deadline 
for  submission  is  specified.  Rather,  the 
deadline  for  NOI  submission  will  be 
established  on  a  permit-specific  basis. 
Today's  rule  simply  requires  that  this 
issue  be  addressed  in  the  general  permit 


but  leaves  the  permitting  authority  this 
decision  of  which  approach  is  most 
appropriate  The  approach  in  the  final 
rule  will  avoid  the  confusion  that  arose 
with  the  proposed  regulatory  language 
used  in  the  August  16, 1991  notice. 
Today's  rule  also  requires  that  NPDES 
general  permits  shall  specify  whether  a 
discharger  that  has  submitted  a 
complete  and  timely  notice  of  intent  to 
be  covered  in  hi  i  nri].i^\' »  with  the 
general  permit  and  thril  is  eligible  for 
(  ovpfBge  und^r  thp  permit,  is  authorized 
to  discharvf  »    hf  in  accordance  with 
the  permit  upon  receipt  of  the  notice  of 
intent  by  the  Director,  after  a  waiting 
period  specified  in  the  penpral  permit, 
on  a  date  specifri  in  'he  general  permit, 
or  upon  receipt  <'  rctification  of 
inclusion  by  the  Director.  EPA  has 
rewritten  the  proposed  language  in  40 
CFR  122.28(b)(2)(iv)  to  make  this 
provision  clearer,  but  has  not  changed 
its  intent.  The  Agency  believes  that  the 
approach  taken  in  the  final  rule  retains 
the  flexibility  of  the  proposal  while 
accomplishing  the  same  purpose. 

The  Agenry  is  finalizing  this 
rpgulatory  framework  for  NOIs  with 
NPDES  general  permits  to  encourage  the 
use  of  general  permits,  to  provide  for 
more  consistent  NOI  requirements,  and 
to  ensure  that  dischargers  covered  by 
general  permits  provide  appropriate 
information.  Further,  the  Agency 
believes  that  today's  regulatory 
framework  provides  a  regulatory 
frameworic  that  is  consistent  with 
existing  practices  of  EPA  and  authorized 
NPDES  States, 

3.  Response  to  Comments 

Most  commenters  addressing  the 
proposed  framework  for  NOIs  supported 
the  concept  as  a  useful  tool  for  the 
NPDES  program.  Some  of  these 
commenters  urged  EP.^  to  use  NOIs  as  a 
fool  to  minimize  burdens  on  the 
authority  issuing  permits  and  reduce 
costs  relative  to  submitting  individual 
permit  applications.  Commenters 
indicated  that  an  additional  reason  for 
using  NOIs  was  to  assist  in  clarifying 
whether  a  facility  was  covered  by  a 
given  general  permit. 

The  Agency  agrees  with  these 
comments.  NOIs  serve  a  number  of 
functions.  NOI  requirements  in  general 
permits  can  establish  a  clear  accounting 
of  the  number  of  permittees  covered  by 
the  general  permit,  the  nature  of 
operations  at  the  facility  generating  the 
discharge,  and  their  identity,  location 
and  receiving  waters.  NOIs  ran  be  used 
to  develop  a  data  base  of  facility- 
specific  information.  NOIs  can  be  used 
as  a  screening  tool  to  identify  discharges 
where  individual  permits  are 
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appropriate.  For  example,  the 
Identification  of  discharges  to  receiving 
waters  with  impaired  water  quality  can 
be  used  to  target  facilities  for  priority 
permitting  efforts.  Also,  the  NOI  can  be 
used  to  identify  classes  of  discharges 
appropriate  for  more  specific  general 
permits  covenng  a  more  limited  set  of 
discharges.  The  NOI  can  provide 
information  needed  by  the  Director  to 
notify  dischargers  that  a  more  specific 
general  permit  was  issued.  The  NOI  also 
can  identify  the  permittee  to  provide  a 
basis  to  develop  and  implement 
enforcement  and  compliance  monitoring 
strategies  and  priorities.  In  addition,  the 
administrative  burdens  on  the 
permitting  issuing  agency  and  the  costs 
to  dischargers  can  be  reduced  by 
replacing  more  complicated  permit 
application  requirements  with  simplified 
requirements. 

One  State  commented  that  EPA 
should  not  mandate  by  regulation  the 
information  required  in  an  NOI,  which  it 
believed  should  be  left  to  the  State  or 
EPA  Region  issuing  a  general  permit.  In 
response,  the  Agency  believes  that 
today's  regulatory  framework  provides 
sufficient  fiexibility  for  developing  NOI 
requirements,  and  that  the  minimum 
information  requirements  of  today's  rule 
represent  essential  information 
necessary  for  meeting  the  program 
objectives  outlined  above.  Under 
today's  rule,  the  minimum  requirements 
for  N'OIs  include  the  legal  name  of  the 
owner  or  operator  and  the  facility  name 
and  address.  EPAiielieves  that  this 
information  is  essential  to  identify  the 
location  of  the  facility  for  compliance 
purposes  and  to  provide  mailing 
addresses  necessary  to  conduct  any 
correspondence.  The  minimum  NOI 
requirements  also  include  a  description 
of  the  type  of  facility  or  dischargers. 
This  description  is  necessary  to  provide 
information  to  screen  whether  the 
discharge  is  eligible  for  coverage  under 
the  general  permit  and  to  allow  the 
permit  writer  to  begin  to  identify  priority 
discharges.  Finally,  the  minimum  NOI 
requirements  include  the  receiving 
stream(s).  This  information  is  necessary 
to  adequately  identify  the  discharges  to 
impaired  receiving  waters  where  water 
quality-based  permits  are  necessary. 

Some  commenters  indicated  that  they 
believed  that  all  discharges  should  be 
required  to  submit  an  NOI.  Various 
reasons  were  provided  to  support  this 
approach,  including  that  the  NPDES 
authority  needed  to  know  of  all  facilities 
that  discharged  storm  water  to  a  given 
water  body,  and  that  dischargers  should 
not  be  required  to  comply  with  a  permit 
unless  they  submit  a  notification.  In 
response,  the  Agency  believes  that  most 


general  permits  will  require  the 
submittal  of  NOI.  However,  there  may 
be  some  situations  where  it  may  be 
more  appropriate  to  have  the  Director 
notify  dischargers  that  they  are  covered 
by  a  general  permit  or  that  NOI 
requirements  are  otherwise  not 
appropriate. 

For  example,  issuing  a  general  permit 
without  NOI  requirements  may  be  an 
appropriate  way  for  EPA  and  authorized 
NPDES  States  to  minimize 
administrative  burdens  and  compliance 
costs  in  permits  for  small  discharges 
which  have  been  determined  to  have 
minimal  or  no  impacts  on  receiving 
waters.  Today's  regulation  provide  some 
flexibility  to  address  these  situations 
In  the  August  16, 1991  notice.  EPA 
requested  comment  on  whether  it  is 
appropriate  to  require  NOIs  for  the  large 
number  of  contaminated  storm  water 
discharges  associated  with  industrial 
activity  from  oil  and  gas  exploration  and 
production  operations.  Most 
commenters  on  this  issue  indicated  that 
they  thought  NOIs  should  be  required  in 
general  permits  for  storm  water 
discharges  from  oil  and  gas  operations. 
One  State  commented  that  it  believed 
that  it  would  be  inappropriate  to 
exclude  a  class  of  discharges  from  the 
requirements  to  submit  an  NOI  unless 
there  is  an  alternative  method  that  can 
and  will  be  used  to  track  these 
discharges.  A  different  commenter 
indicated  that  oil  and  gas  operations 
were  adequately  monitored  through  the 
Spill  Prevention  Control  and 
Countermeasure  (SPCC)  program  and 
that  NOIs  for  NPDES  general  permits 
would  not  be  necessary.  A  number  of 
the  commenters  expressed  confusion 
over  the  relationship  between  this 
provision  and  section  402(1)(2]  of  the 
CWA'",  and  suggested  that  requiring 


'0  Section  402(1)(2)  of  the  CWA  provides  that 
NPDES  permits  shall  not  be  required  for  storm 
water  runoff  from  mining  operations  or  oil  and  gas 
exploration,  production,  processing  or  treatment 
operations  or  transmission  facilities,  composed 
entirely  of  flows  which  are  from  conveyances  or 
systems  of  conveyances  (including  but  not  limited 
to  pipes,  conduits,  ditches,  and  channels)  used  for 
collecting  and  conveying  precipitation  runoff  and 
which  are  not  contaminated  by  contact  with  or  that 
has  not  come  into  contact  with,  any  overburden, 
raw  material  intermediate  products,  Hnished 
product,  byproduct  or  waste  products  located  on  the 
site  of  such  operation.  EPA  published  permit 
application  regulations  consistent  with  section 
402(1  )(2)  on  November  16. 1990  (55  FR  480030). 
These  regulations  require  permit  applications  for 
discharges  composed  entirely  of  storm  water 
associated  with  industrial  activity  from  oil  or  gas 
exploration,  production,  processing,  or  treatment 
operations,  or  transmission  facilities  only  when  a 
discharge  of  storm  waters  results  In  a  discharge  of  a 
reportable  quantity  for  which  notification  is  or  was 
required  pursuant  to  40  CFR  117.21.  40  CFR  302.6,  or 
40  CFR  110.6  at  anytime  since  November  18.  1987.  or 
the  discharge  contributes  to  a  violation  of  a  water 


NOIs  in  NPDES  permits  for  storm  water 
discharges  from  oil  and  gas  operations 
would  minimize  this  confusion. 

After  evaluation  of  the  comments, 
EP.A  believes,  that  except  for  the 
situation  of  inactive  oil  and  gas 
operations  on  Federal  lands  discussed 
below,  it  is  not  appropriate  to  exclude 
contaminated  storm  water  discharges 
associated  with  industrial  activity  from 
oil  and  gas  exploration  and  production 
operations  from  the  minimum  NOI 
requirements,  and  therefore  today's  rule 
does  not  treat  storm  water  discharges 
associated  with  industrial  activity  from 
oil  and  gas  operations  differently  than 
other  storm  water  discharges  associated 
with  industrial  activity  in  this  regard.  As 
a  result,  today's  rule  does  not  contain  a 
specific  reference  to  storm  water 
discharges  from  oil  and  gas  operations. 
The  Agency  believes  that  NOI 
requirements  in  general  permits  for 
storm  water  discharges  from  oil  and  gas 
operation  will  provide  for  a  clear 
tracking  mechanism  that  is  currently 
unavailable  under  the  SPCC  program  ' '. 
In  addition,  as  was  pointed  out  by 
commenters.  the  NOI  process  can  be 
used  to  identify  facilities  with 
contaminated  runoff,  and  therefore 
minimize  confusion  with  respect  to  the 
provisions  of  section  402(1)(2)  of  the 
CWA. 

One  commenter  requested 
clarification  on  the  procedures  that 
would  be  followed  to  ensure  that 
permits  requiring  Director  notification 
instead  of  facility  submission  of  an  NOI 
are  in  compliance  with  the  procedural 
requirements  of  the  CWA  and  the 
NPDES  regulations.  The  Agency  does 
not  believe  that  today's  rule  conflicts 
with  the  NPDES  regulations  or  the 
CWA.  The  Agency  believes  that  the 
existing  NPDES  regulations  provide  for 
adequate  public  notice  and  public 
comment  opportunities  when  general 
permits  are  issued.  (See  40  CFR  124.10, 


quality  standard,  (see  40  CFR  122.26(c)(l)(iii)). 
Permit  applications  are  not  required  for  a  discharste 
composed  entirely  of  storm  water  frorr,  a  mining 
operation  unless  the  discharge  comns  into  contact 
with  any  overburden,  raw  matenal.  intermediate 
products  finished  product,  byproduct,  or  waste 
products  located  on  the  site  of  such  operations 

' '  EPA  requested  com.ment  on  using  information 
collected  under  the  SPCC  program  to  track  storm 
water  discharges.  However,  this  approach  has  a 
number  of  limitations,  including  thai  the  SPCC 
program  currently  does  not  require  facilities  subject 
to  SPCC  requirements  to  submit  notifications  In 
addition,  many  facilities  subject  to  the  SPCC 
program  are  not  subject  to  the  NPDES  storm  water 
program  either  because  they  do  not  have  a  storm 
water  discharge  to  waters  of  the  United  States  or 
because  they  are  not  activities  ihai  are  addressed 
by  the  regulatory  definition  of  storm  water 
discharge  associated  with  industrial  activity  at  40 
CFR  122.28(b)(14)  (e.g..  certain  pipelines) 
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124.11,  and  124.57.)  The  Agency  wants  to 
point  out  that  the  NPDES  regulations 
requir>j  certain  uppurlunities  fur  ihe 
public  to  comment  during  the  permit 
issuance  process,  and  provide  for  permit 
appeal  after  the  permit  is  issued.  In 
addition.  40  CFR  122.28(b)(2)(iii) 
provides  that  for  EPA  issued  permits, 
any  owner  or  operator  authorized  by  a 
general  permit  may  request  to  be 
excluded  from  the  coverage  of  the 
general  permit  by  applying  for  an 
individual  permit. 

One  commenter  requested 
clarification  on  the  type  of  notification 
that  must  be  provided  by  the  Director  to 
a  discharger  where  the  discharger  is  not 
required  to  submit  an  NOI.  In  response. 
the  Agency  believes  that  in  most  cases, 
the  Director  will  notify  dischargers  of 
coverage  in  writing. 

One  commenter  requested 
clarification  on  whether  a  discharger 
that  is  not  required  to  submit  an  NOI, 
but  rather  is  notified  by  a  Director,  will 
be  subject  to  permit  fees.  The  Agency 
wants  to  clarify  that  this  rulemaking 
does  not  address  permit  fees. 

One  commenter,  while  supporting  the 
requirement  that  an  NOI  be  submitted 
indicated  that  EPA  could  reduce  its 
paperwork  load  by  issuing  general 
permits  for  storm  water  discharges  from 
construction  sites  that  required 
dischargers  to  notify  municipalities 
instead  of  the  NPDES  permit  authority. 
EPA  disagrees  with  this  approach. 
Submitting  NOU  to  municipalities  but 
not  requiring  that  an  NOI  be  submitted 
to  the  Director  may  not  assure  that  EPA 
or  authorized  NPDES  States  receive 
adequate  information  to  effectively 
implement  the  NPDES  program  for  these 
discharges. 

In  the  August  16, 1991  notace,  EPA 
proposed  that  general  permits  for  storm 
water  discharges  associated  with 
industrial  activity  from  inactive  mining, 
inactive  oil  and  gas  operations  occurring 
on  Federal  lands  where  an  operator 
cannot  be  identified  may  contain 
alternative  notice  of  intent 
requirements.  A  federal  land 
management  agency  commented  that 
inactive  landfills  on  Federal  lands  are  in 
some  ways  analogous  to  inactive  mines 
and  inactive  oil  and  gas  operations  and 
should  be  treated  similarly,  EPA  agrees 
with  this  comment  and  accordingly 
today's  rule  allows  alternative  notice  of 
intent  requirements  in  general  permits 
for  storm  water  discharges  associated 
with  industrial  activity  from  inactive 
landfills  on  Federal  lands. 

One  State  urged  EPA  not  to  refer  to 
NOIs  as  permit  applications.  They  were 
concerned  that  calling  NOIs  permit 
applications  would  trigger  certain  public 
notice  requirements  under  State  law. 


They  further  argued  that  the  purpose  of 
.N'Ols  are  significantly  different  than 
permit  applications,  and  that  the  cited 
State  law  provision  should  not  apply  In 
response.  EPA  recognizes  the 
differences  between  the  purpose  of  a 
notice  of  intent  and  an  individiidl  permit 
application.  Individual  permit 
applications  contain  a  significant 
amount  of  site-specific  information  that 
is  typically  used  for  the  development  of 
individual  permit  conditions  NOIs 
typically  contain  only  general 
information  and  are  used  for  sc-ecning 
and  compliance  purposes  rather  than  for 
the  development  of  permit  conditions 
However,  the  distinction  between 
individual  applications  and  NOIs  as 
they  relate  to  public  notice  requirements 
in  various  State  laws  is  a  question  of 
interpretation  of  those  State  laws  which 
EPA  does  not  attempt  to  answer  in  this 
notice.  EPA  notes  however,  that  it 
considers  submission  of  an  NOI  to 
constitute  a  permit  application  for 
purposes  of  federal  regulatory 
provisions  which  provide  that  a  timely 
reapplication  of  a  federal  permit  or 
license  continues  the  effectiveness  of 
the  existing  permit  pending  action  by 
the  Director.  (See  40  CFR  122  61 

In  the  preamble  to  the  August  16,  1991 
notice.  FPA  discussed  public 
accessibility  to  lists  of  NOIs,  but  did  not 
publish  proposed  regulatory  language 
addressing  this  issue.  ElPA  does  not 
intend  to  address  this  issue  in  this 
rulemaking,  but  will  be  addressing  the 
issue  in  future  rulemakings. 

D  Deadline  for  Part  2  of  Group 

Appljcatjons. 

1.  November  5, 1991  Proposal 

On  November  5, 1991,  (56  FR  56555], 
EPA  requested  comments  on  extending 
the  deadline  for  submitting  part  2  of  the 
group  application  from  May  18,  1992  to 
October  1,  1992.  In  the  November  5,  1991 
notice,  the  Agency  indicated  that  this 
extension  would  provide  an  appropriate 
opportunity  to  conduct  sampling  to 
support  the  Part  2  application  and  would 
allow  for  permit  issuing  agencies  to 
issue  general  permits. 

2.  Today's  Rule 

EPA  received  over  60  comments  on 
the  November  5,  1991  proposal.  After 
careful  consideration  of  these 
comments,  the  Agency  is  extending  the 
deadline  for  submittmg  pari  2  of  the 
group  apphcations  for  storm  water 
discharges  associated  with  industrial 
activity  from  May  18, 1992  to  October  1. 
1992  as  proposed. 

EPA  is  granting  this  extension  to 
provide  an  appropriate  opportunity  to 
conduct  sampluiig  to  support  the  part  2 


;:f'plii.d;ion  This  regulatory  modification 
u  :,  prii\  ide  a  more  equitable 
framework  for  submitting  permit 
applications  for  storm  water  discharges 
associated  with  industrial  activity.  It 
will  also  allow  for  permit  issuing 
agencies  to  issue  general  permits  prior 
to  the  completion  of  the  group 
application  process. 

3.  Response  to  Comments 

All  of  the  comments  received  on  the 
November  5, 1991  proposal  to  extend  the 
regulatory  deadline  for  submitting  part  2 
of  the  group  application  supported  an 
extension.  A  number  of  reasons  were 
provided  to  justify  the  extension, 
including  the  difficulty  associated  with 
sampling  storm  water  discharges  from 
facilities  located  in  arid  and  northern 
regions  during  winter  months,  the  need 
for  time  to  allow  for  the  preparation  of 
guidance  documents,  training  personnel 
in  sampling  techniques,  and  conducting 
analytical  wori^  A  number  of 
commenters  supported  October  1. 1992 
as  the  deadline  for  pari  2  of  the  group 
application.  In  general,  these 
commenters  expressed  their  belief  that 
the  deadlines  for  subnutting  part  2  of  the 
group  application  and  individual  permit 
applications  for  storm  water  discharges 
associated  with  industrial  activity 
s.^.ould  be  the  same  A  number  of 
reasons  were  given  for  supporting  this 
approach,  including,  that  this  would  be 
the  most  equitable  approach,  the 
regulated  community  would  have  a 
clearer  choice  of  apphcation  options, 
and  one  deadline  would  limit  confusion. 
EPA  agrees  with  these  concerns,  and  as 
is  discussed  above,  is  extending  the 
deadline  for  submitting  part  2  of  the 
group  application  from  May  18, 1992  to 
October  1. 1992. 

Some  commenters  favored  extending 
the  deadline  for  submitting  part  2  of  the 
group  application  beyond  October  1, 
1992.  Some  of  these  commenters 
suggested  that  part  2  of  the  group 
application  should  not  be  required  until 
general  permits  for  storm  water 
discharges  associated  with  industrial 
activity  were  issued.  These  commenters 
indicated  that  this  approach  would 
ensure  that  dischargers  would  have 
three  options  for  applying  for  a  permit, 
[e.g.  participating  in  a  group  application, 
submitting  an  individual  application,  or 
submitting  an  NOi  to  be  covered  under  a 
general  permit).  This  would  allow 
dischargers  to  select  the  most  cost- 
effective  approach  allowable  under  the 
NPDES  regulatory  framework  Other 
commenters  suggested  that  participants 
in  a  group  should  be  given  one  complete 
year  from  the  date  ifter  the  group 
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receives  notice  of  approval  of  the  part  1 
application. 

EPA  notes  that  the  extension  to 
October  1, 1992  provides  authorized 
.NPDES  States  with  additional  time  to 
issue  general  permits  for  storm  water 
discharges  associated  with  industrial 
activity.  On  August  16, 1991,  (56  FR 
40948),  EPA  published  a  proposal 
requesting  public  comment  on  draft 
general  permits  for  storm  water 
discharges  associated  with  industrial 
activity  in  States  and  territories  without 
authorized  NPDES  programs.'*  The 
Agency  intends  to  make  every  effort  to 
issue  these  general  permits  in  the  spring 
of  1992. 

However.  EPA  has  decided  against 
basing  the  deadline  for  submitting  part  2 
of  the  group  applications  on  the  date 
that  general  permits  are  issued  by 
individual  States  because  of  the 
potential  confusion  and  uncertainty  that 
would  arise.  Although  the  Agency 
proposed  draft  general  permits  for  storm 
water  discharges  in  States  without 
authorized  State  NPDES  programs  in 
.  one  notice,  it  may  not  finalize  all  of 
these  permits  on  the  same  date.  The 
Agency  expects  that  various  region- 
specific.  State-specific,  or  industrial 
category-specific  issues  may  take 
different  amounts  of  time  to  address.  It 
should  also  be  noted  that  the  August  16, 
1991  proposal  does  not  address  general 
permits  in  authorized  NPDES  States. 
Each  authonzed  NPDES  State  that  will 
issue  general  permits  for  storm  water 
discharges  associated  with  industrial 
activity  will  have  to  go  through  the 
procedures  for  issuing  general  permits  of 
that  State.  Different  permit  issuance 
procedures,  along  with  other  factors, 
will  result  in  these  permits  being  issued 
at  different  times.  All  of  these  factors 
indicate  that  a  tremendous  amount  of 
uncertainty  and  confusion  would  result 
if  EPA  attempted  to  tie  regulatory 
deadlines  for  submitting  permit 
applications  to  the  dates  when  general 
permits  are  issued  for  particular  States. 
This  is  particularly  important  to  the 
group  application  process  where 
facilities  from  many  different  States 
may  be  in  the  same  group. 

In  addition,  the  Agency  anticipates 
(hat  there  will  be  situations  where  the 
permitting  authority  determines  that 


' '  The  nonce  addresBes  draft  general  permits  in 
12  States  (MA.  ME.  NH.  FU  LA.  TX  OK.  NM  SD, 
AZ.  AK.  ID),  and  six  Terntoriet  (District  of 
Columbia,  the  Commonwealth  of  Puerto  Rico. 
Guam.  .American  Samoa,  the  Commonwealth  of  the 
N  j'-»neT  Mariana  Islands,  and  the  Trust  Territory 
of  iti'  Picific  Islands)  without  authorined  NPDES 
S'Hte  prfjgram.s  on  Indian  lands  ir.  AL  CA,  GA.  KY, 
M;  M.N  MS.  .VfT  NC.  ND.  NY,  NV.  SC  TN.  UT,  WI. 
and  WY  located  within  federal  facihties  and  Indian 
lands  in  CO  and  WA  and  located  witiiin  federal 
facilities  In  Delaware. 


general  permits  are  inappropriate  for  a 
given  class  of  storm  water  discharges. 
Additional  confusion  would  arise  in 
these  situations  if  application  deadlines 
were  tied  to  the  dates  of  general  permit 
issuance.  The  Agency  is  also  concerned 
that  unacceptable  delays  may  result 
under  this  approach  in  States  where  the 
issuance  of  a  general  permit  is  delayed. 

EPA  also  disagrees  with  the 
suggestion  that  the  deadlines  for 
submitting  part  2  of  the  apphcation 
should  be  based  on  the  date  on  which  a 
part  1  application  is  accepted.  EPA 
believes  that  establishing  a  fixed 
deadline  of  October  1, 1992  for  pari  2  of 
the  group  application  is  warranted  for 
the  same  reasons  that  the  Agency 
articulated  above  and  in  the  proposal. 
This  approach  provides  an  equitable 
deadline  for  these  facilities,  reduces 
confusion  and  uncertainty  in  the 
regulated  community,  and  provides 
sufficient  time  to  complete  the  sampling 
necessary  to  obtain  quantitative  data. 

E.  Clarification  for  Part  2  of  Group 
Applications 

The  November  16. 1990  regulations 
established  procedures  for  group 
apphcations  for  storm  water  discharges 
associated  with  industrial  activity.  The 
group  application  process  allows  for 
facilities  with  similar  storm  water 
discharges  to  file  a  single  two  part 
permit  application.  Part  1  of  a  group 
application  includes  a  hst  of  the 
facilities  applying,  a  narrative 
description  summarizing  the  industrial 
activities  of  participants  of  the  group,  a 
list  of  significant  materials  exposed  to 
precipitation  that  are  stored  by 
participants  and  material  management 
practices  employed  to  diminish  contact 
of  these  materials  by  precipitation  (see 
40  era  122.26{c)(2)(i)).  In  addition,  the 
part  1  application  must  identify  the 
group  participants  that  will  submit 
quantitative  data  (sampling  data)  in  part 
2  of  the  group  application.  These 
participants  must  be  representative  of 
the  group. 

In  part  2  of  the  group  application,  the 
subset  of  facilities  identified  in  the  Part 
1  application  must  submit  quantitative 
data.  The  provisions  of  40  CFR 
122.26(c)(2)(ii)  establish  a  minimum 
criteria  for  identifying  facilities  from 
which  sampling  data  must  be  submitted 
EPA  had  proposed  that,  in  general, 
groups  submit  data  from  at  least  10 
percent  of  the  facilities  in  the  group, 
with  a  minimum  of  10  facilities 
submitting  data  (December  7.  1988  (53 
FR  49435)).  In  the  final  rule.  EPA 
allowed  groups  of  4  to  10  members  to 
apply  if  6u  percent  of  the  facilities 


submitted  data  (November  16,  1990  (55 
FR  48067)). 

During  the  group  application  process. 
the  regulated  community  exhibited  some 
confusion  regarding  the  minimum 
number  of  facilities  that  must  submit 
sampling  data  for  groups  with  11  to  99 
members.  For  groups  with  11  to  99 
members,  som.e  groups  have  interpreted 
the  language  in  the  November  16. 1990 
regulations  to  require  10  percent  of  the 
facilities  to  submit  sampling  data,  while 
other  groups  have  interpreted  the 
language  to  require  a  minimum,  of  10 
facilities  to  submit  sampling  data. 

In  today's  action,  EPA  wants  to  clarify 
that  for  groups  with  20  or  fewer 
members,  at  least  50  percent  of  the 
dischargers  participating  in  the  group 
must  submit  quantitative  data.  For 
example,  at  least  nine  facilities  must 
submit  quantitative  data  if  a  group  is 
composed  of  17  members.  For  groups 
with  21  to  99  members,  at  least  10 
dischargers  participating  in  the  group 
must  submit  quantitative  data.  For 
example,  at  least  ten  facilities  must 
submit  quantitative  data  if  a  group  is 
composed  of  25  members.  For  groups 
with  100  to  1.000  members,  at  least  10 
percent  of  the  dischargers  participating 
in  the  group  mus*  submit  quantitative 
data.  For  groups  with  more  than  1,000 
members,  no  more  than  100  dischargers 
participating  in  the  group  must  submit 
quantitative  data. 

For  groups  with  more  than  10 
members,  either  a  minimum  of  two 
dischargers  from  each  precipitation  zone 
indicated  in  appendix  E  of  40  CFR  part 
122  in  which  ten  or  more  mem.bers  of  the 
group  are  located,  or  one  discharger 
from  each  precipitation  zone  indicated 
in  appendix  E  of  40  CFR  pari  122  in 
which  nine  or  fewer  mem'  ers  of  the 
group  are  located,  must  le  identified  to 
submit  quantitative  data.  For  groups  of  4 
to  10  members,  at  least  one  facility  in 
each  precipitation  zone  in  which 
members  of  the  group  are  located  must 
submit  data.  EPA  has  made  a  correction 
to  the  group  application  requirements  to 
reflect  the  above,  which  represents 
EP.A's  original  intent  in  tlie  November 
16, 1990  rule. 

F.  Transportation  Act  Deadlines 

Section  1068  of  the  Transportation  Act 
addresses  permit  application  deadlines 
for  storm  water  discharges  associated 
with  industrial  activity  that  are  owned 
or  operated  by  municipalities.  Today's 
rule  codifies  three  changes  to  existing 
regulatory  deadlines  to  reflect  the  new 
provisions  of  section  1068.  The  first  two 
modifications  address  individual 
application  deadlines,  and  the  third 
addresses  group  application  deadlines. 
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The  deadlines  for  submitting 
individual  permit  applications  for  storm 
water  discharges  associated  with 
industrial  activity  that  are  owned  or 
operated  by  municipalities  are 
consistent  with  the  October  1.  1992 
regulatory  deadline  that  EPA 
established  on  November  5, 1991  (56  FR 
56548)  with  two  exceptions: 

(1)  Municipal  facilities  that  have  been 
identified  in  a  part  1  group  application 
that  has  been  submitted  in  a  timely 
manner  where  either  the  group 
application  is  denied  or  the  particular 
facility  is  rejected  from  the  group,  are 
not  required  to  submit  an  individual 
application  until  the  180th  day  following 
the  date  on  which  the  denial  or  rejection 
is  made;  and 

(2)  Facilities  owned  or  operated  by  a 
municipality  with  a  population  of  less 
than  100.000  other  than  an  airport, 
powerplant,  or  uncontrolled  sanitarj' 
landfiU  are  not  required  to  submit  a 
permit  application  at  this  time  unless  a 
permit  is  required  under  either  section 
402(p)(2)  (A)  or  (E)  of  the  CWA. 

With  regard  to  facilities  that  are  either 
part  of  a  group  that  has  been  denied  or 
which  are  individually  rejected  from  a 
group,  today's  rule  codifies  alternative 
deadlines  for  storm  water  discharges 
associated  with  industrial  activity  from 
facilities  that  are  owned  or  operated  by 
a  municipality  and  that  are  rejected  as 
members  of  a  part  1  group  application. 
Such  dischargers  shall  submit  an 
individual  application  no  later  than  180 
days  after  the  date  of  receipt  of  the 
notice  of  rejection  or  October  1.  1992, 
whichever  is  later. 

With  respect  to  facilities  owned  or 
operated  by  municipalities  with  a 
population  of  100.000  or  less.  EPA 
believes  that  Congress  intended  this 
language  to  place  all  of  their  storm 
water  discharges  (except  for  those  from 
airports,  powerplants  and  uncontrolled 
sanitary  landfills)  into  Phase  II  of  the 
storm  water  program. 

Today's  rule  also  codifies  the 
Transportation  Act's  alternative 
deadlines  for  group  applications  for 
storm  water  discharges  associated  with 
industrial  activities  that  are  owned  or 
operated  by  municipalities  with  a 
population  of  less  than  250.000. 
Reflecting  the  new  provisions  of  Section 
1068  of  the  Transportation  Act,  the 
group  application  deadlines  for  these 
facilities  are  now  May  18,  1992  for  part  1 
applications  and  May  17. 1993  for  part  2 
applications. 

EPA  also  wants  to  clarify  that  the 
Transportation  Act  did  not  affect  any  of 
the  regulatory  application  deadlines  for 
storm  water  discharges  associated  with 
industrial  activity  from  facilities  that  are 
either  not  owned  or  operated  by  a 


municipality  or  that  are  owned  or 
operated  by  a  municipality  with  a 
population  of  250.000  or  more.  The 
legislative  history  for  the  Transportation 
Act  clarified  that  "nothing  in  the 
conference  report  affects  most  of  the 
dates  for  submitting  stormwatpr  permit 
applications  established  in  EI'As  recent 
rulemaking  published  in  the  Federal 
Register  on  November  5.  1991.  *   *   *  The 
conference  report,  while  silent  on  the 
deadlines  for  these  privately  owned 
industries,  is  not  intended  to  override 
the  dates  established  in  EPA's 
rulemaking  action."  (Vol.  137  Cons  Rec. 
H11509  (daily  ed,  November  26,  1991). 
Rep.  Hammerschmidtj-  Thus,  the  permit 
application  deadlines  for  storm  water 
discharges  associated  with  industrial 
activity  from  privately  owned  and 
operated  facilities,  including  those  that 
discharge  through  a  municipal  separate 
storm  sewer  to  waters  of  the  United 
States,  are  not  changed  by  today's  rule 
with  the  exception  of  the  part  2 
application  deadlines  discussed 
elsewhere  in  today's  notice.  Also,  where 
a  facility  is  privately  owned  and 
operated,  but  has  a  service  contract 
with  a  municipality,  the  facility  is  not 
considered  to  be  "municipally 
operated".  For  example,  a  privately 
owned  and  operated  landfill  that 
receives  municipal  waste  pursuant  to  a 
contract  with  a  municipality  or  some 
other  form  of  reimbursement  from  a 
municipality  can  not  avail  itself  of  the 
application  deadline  extensions  m  the 
Transportation  Act.  which  apply  only  to 
facilities  owned  or  operated  by 
municipal  governments. 

As  outlined  above,  section  1068  of  the 
Transportation  Act  contains  special 
provisions  for  municipalities  with  a 
population  of  less  than  100.000.  Section 
1068(c)  of  the  Transportation  Act 
defines  two  classes  of  industrial 
facilities  that  are  owned  or  operated  by 
municipalities  with  a  population  of  less 
than  100.000.  The  first  group  of  facilities 
IS  comprised  of  airports,  powerplants, 
and  uncontrolled  sanitary  landfills  that 
are  owned  or  operated  by  a  municipality 
with  a  population  of  less  than  100,(XX)  It 
is  clear  that  Congress  did  not  intend  in 
section  1068(c)  to  change  the  existing 
individual  application  deadlines  for 
these  discharges.  Group  application 
requirements  for  storm  water  discharges 
associated  with  industrial  activity  from 
these  facilities  are  addressed  by  section 
1068(b)  of  the  Transportation  Bill,  .-Xs 
discussed  above,  the  group  application 
deadlines  for  tnese  facilities  are  May  18, 

1992  for  Part  1  applicaitons  and  May  17, 

1993  for  part  2  applications. 

The  second  group  is  comprised  of 
facilities  with  storm  water  discharges 
associated  with  industrial  activity  other 


than  airports,  puwerplants  or 
uncontrolled  sanitary  landfills  that  are 
owned  or  operated  by  municipalities 
with  a  population  of  less  than  100.000. 
Section  1068(c)  provides  that  EPA  shall 
not  require  this  second  group  of 
industrial  facilities  to  apply  for  or  obtain 
a  permit  before  October  1. 1992,  unless  a 
permit  is  required  under  either  section 
402(p)(2)  (A)  or  (E)  of  the  CWA. 

With  respect  to  this  second  group  of 
facilities,  today's  rule  reserves  the 
regulatory  deadlines  for  storm  water 
applications.  The  Agency  intends  to 
address  these  facilities  in  a  manner  that 
is  similar  to  other  storm  water 
discharges  addressed  by  section 
402(p)(l)  or  the  CWA."  Currently,  the 
Agency  intends  to  evaluate  storm  water 
discharges  associated  with  industrial 
activity  that  are  owned  or  operated  by  a 
municipality  with  a  population  of  less 
than  100,000  (except  for  those  from 
powerplants,  uncontrolled  sanitary 
landfills  and  airports)  along  with  other 
storm  water  discharges  addressed  by 
section  402(p)(l]  in  two  studies  required 
under  section  402(p)(5)  of  the  CWA. 
These  studies  will  be  used  to  support 
the  development  of  regulations  under 
section  402(p)(6).'*  It  is  clear  from  the 
legislative  history  of  the  Transportation 
Act  that  Congress  intended  to  address 
these  discharges  in  this  manner,  i.e..  as 
discharges  subject  to  the  permit 
moratorium  of  section  402(p)(l)  of  the 
CWA.  "EPA  defined  industrial  activity 
in  such  a  way  as  to  require  many  cities 
with  a  population  under  100,000  to  make 
application  for  stormwater  prmits. 
notwithstanding  the  moratorium  on 
permit  requirements  that  the  Congress 
thought  it  was  puting  in  place  *  *  *  This 
legislation  will  clarify  that  small  cities 
need  not  apply  for  permits  associated 
with  some  of  the  industrial  facilities 
they  own  or  operate  until  October  1, 
1992,  (the)  date  for  the  general 
moratorium  on  their  permit 
requirements."  (Vol.  137  Cong.  Rec. 
S18596  (daily  ed.  November  27, 1991), 
Sen.  Chafee).  "[MJunicipalities  with 
populations  of  less  than  100,000  would 


"  Section  402(p)(l)  of  Oie  CWA  cresle*  a 
morBlorium  on  Iwuing  NPDES  permits  until  October 
1, 1992  for  storm  water  discharges  that  are  not 
identined  In  section  402lp)t2)  of  the  CWA. 

'•  Section  402(p)(6)  of  the  CWA  re<}uire8  EPA.  in 
consultation  wnlh  State  and  local  o^iclals.  is 
re<)uired  to  issue  regulations  by  no  later  than 
October  1. 1992.  which  designate  additional  storm 
water  discharges  to  be  regulated  to  protect  water 
quality  and  establish  a  comprehensive  program  to 
regulate  such  designated  sources.  This  program 
must  establish,  at  a  minimum.  (A)  pnontles.  (B) 
requirements  for  State  Storm  Water  Management 
Programs,  and  (C)  expeditious  deadlines.  The 
program  may  include  performance  standards, 
guidelines,  guidance,  and  management  practices 
and  treatment  requirements  as  appropriate. 
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not  be  required  to  apply  for  permits  for 
stormwater  discharges  associated  with 
industrial  activities  except  for  power 
plants,  oncontroned  sanitary  landfills, 
and  airports."  {Vol.  137  Cong.  Rec. 
H11509  (daily  ed.  November  26, 1991). 
Rep.  Hammerschmidt). 

1.  Determimag  the  Population  of 
Municipalities 

The  Transportation  Act  establishes 
phased  requirements  for  NPDES  permits 
for  storm  water  discharges  associated 
with  industnal  activity  from  facilities 
that  are  owned  or  operated  by 
municipalities  with  specified 
populations.  However,  the 
Transportabon  Act  uses  a  different 
classification  scheme  than  is  used  in 
section  402(pl  of  the  CWA  to  define 
classes  of  municipal  separate  storm 
sewer  systems.  Under  secbon  402{p)  of 
the  CWA.  municipal  separate  storm 
sewer  systems  are  classified  on  the 
basis  of  population  served  by  the 
system  Under  the  Transportation  Act 
the  population  used  for  classifying 
industrial  operataona  owned  or  operated 
by  municipalities  is  the  population  of  the 
municipality.  This  distinction  is 
important  because  a  number  of 
municipal  entities  with  a  population  of 
100.000  or  more  are  not  addressed  by  the 
regulatory  definitions  of  large  and 
medium  municipal  separate  storm  sewer 
systems. 

40  CFP.  122.26(b)(4]  and  (7)  specifically 
identify  173  cities  and  47  counties  as 
having  laige  or  medium  municipal 
separate  storm  sewer  systems  (e^ 
systems  serving  a  population  of  100,000 
or  more).'*  While  these  definitions 
identify  aTl  incorporated  cities  with  a 
population  of  100,000  or  more,  they  only 
specifically  identify  47  of  the  447 
counties  with  a  population  of  100,000  or 
more  based  on  the  1990  Census.'*  In 
addition,  other  types  of  municipal 
entities  which  may  own  or  operate 
storm  water  discharges  associated  with 
industrial  activity  are  not  specifically 
addressed  by  the  regulatory'  defiaition  of 
large  and  medium  municipal  separate 
storm  sewer  systems.  Examples  include; 
sanitary  sewer  districts,  flood  control 
districts,  and  unincorporated  towns  and 
townsiTJps. 

In  pm\-iding  phased  reqiiirements  for 
different  storm  water  discharges 
associated  v.  uh  i,T<i\istnal  activity  that 
are  owned  or  ap-^ated  by 
municipaiitfes.  EPA  believes  that  a 


primary  concern  of  Congress  was  the 
economic  burdens  placed  on 
municipalities  with  a  smaller  population 
base  over  which  to  spread  costs.  In 
general,  when  determining  the 
population  of  a  municipal  entity.  EPA 
will  look  at  the  general  population  or 
service  population  of  the  municipal 
entity. 

For  the  purpose  of  today's  rule,  the 
1990  Census  will  be  used  to  determine 
the  population  of  counties.  Service* 
populations  will  be  used  to  determine 
the  population  of  sewage  treatment 
districts  which  operate  pubHcly  owned 
treatment  works  fPOTWs).  Where  one 
sewer  district  operates  a  number  of 
plants,  the  entire  service  population  of 
the  district  will  be  used  to  determine  the 
applicable  population  classification  of 
all  of  the  treatment  works  operated  by 
the  district'"'  Populations  within  service 
districts  will  be  used  to  determine  the 
populations  of  flood  control  districts  and 
other  municipal  entities  with  service 
populations.  The  State  population  will 
be  used  to  determine  the  population  of 
State  DOTs.'*  Where  an  industrial 
facihty  is  o%vn€d  or  operated  by  more 
than  one  municipahty,  then  EPA  intends 
to  use  the  combined  populations  of  the 
appropriate  municipalities  in 
determimag  population  thresholds. 

EPA  believes  that  the  distinction 
between  the  population  of  a 
municipality  and  the  population  ser\-ed 
by  a  municipal  separate  storm  sewrr 
system  is  appropriate  and  was  intended 
by  Congress.  In  the  November  16, 1990 
rulemaking,  EPA  noted  inter-jurisdiction 
complexities  associated  with  municipal 
governments  developing  controls  for 
storm  water  into  such  large  and  medium 
systems  played  a  role  in  defining  the 
regulatory  terms  large  and  medium 
municipal  separate  storm  sewer 
systems.  However,  such  concerns  do  not 
appear  to  be  as  evident  with  industrial 
facilities  that  are  owned  or  operated  by 
municipal  entities. 


122. 


'  See  appeadian  f .  C  h   ^nd 


"  The  regnlatoO  >'*  ■'  i""''  -''  -w  -» 
municipal  MpaiMe  wo-r  *^'«u'  =ivhi,^,^.,  w  i 
specifically  idoMify  cotmii-t  w-  a  :•■■>':■  4-1  ,»-  r^ 
100.000  in  unicmUKJtatsC.  ur'^in:zei  irti^i  ol  (he 
county. 


'  ^  For  example,  if  a  dtttrict  with  a  cummulabve 
ser\  ice  pop..^UaD  of  150.000  opexales  two  aewagf 
treatment  plants,  one  of  which  serve*  SOOJOOO.  and 
the  other  which  serves  90.000.  both  plants  will  be 
considered  to  be  a  lacthty  that  is  owned  or  operated 
by  a  iruoKipaitty  wtth  a  papulation  of  ZSOaOO  or 
more. 

'*  Under  this  approach.  EPA  wouid  base  the 
popatation  of  ■facilities  operated  by  a  State  DOT  on 
theontire  State  popul»1ton  rather  than  the 
populutura  of  the  local  Kovetmnenl  enttty  wtth  lartd 
use  authority  (e^  city.  town.  to«vnahip.  coimtyl  in 
which  the  facility  is  physically  locJled.  ET'A 
t>eHeves  that  this  approach  is  appropnate  because 
the  State  DOT  factliry  wiU  typically  be  operated 
fairly  independenllyof  thekical  goverranent  etttity 
wtth  land  tisa  atttherity  and  the  nmM"'  revsxuie 
sources  of  the  &Ute  DOT  are  State-w'.di-  isucfi  hk 
gasoline  taxes). 


2.  Uncontrolled  Sanitarv  Landfills 

Section  1068(c)  of  the  Transportation 
Act  provides  that  facilities  owned  or 
operated  by  a  municipality  with  a 
population  of  less  than  100,000  other 
than  an  airport,  powerplant.  or 
uncontrolled  sanitary  landfill  are  not 
required  to  apply  for  permit  applications 
at  this  time  unless  a  permit  is  required 
under  either  section  402fp)(2)  [A]  nr  (E) 
of  the  CWA 

Section  1068(dj  of  the  Iransportation 
Act  defines  the  term  "uncontrolled 
sanitary  landfii!"  to  mean  a  lundfill  or 
Open  dump,  whether  in  operation  o'- 
closed,  that  does  not  meet  the 
requirements  for  runon  and  runoff 
controls  established  pursuant  to  subtitle 
D  of  the  Solid  Waste  Disposal  .^ct. 
Today's  action  codifies  this  definition  at 
40CFRl22.26(b](151. 

On  October  9,  1391,  (56  FR  509^8). 
EPA  published  critena  for  solid  waste 
disposal  facilities,  including  municipal 
solid  waste  landfills  [MSWLFs). 
pursuant  to  subtitle  D  of  the  Solid  Waste 
Disposal  Act.  Several  provisions  of 
these  regulations  specifically  address 
runon  and  runoff  from  the  active 
portions  of  regulated  units.  Owners  or 
operators  of  all  MSWLF  units  are 
required  under  40  CFR  258.25  !o  design, 
construct  and  maintain  a  runon  control 
system  to  prevent  flow  onlo  the  active 
portion  of  the  MSWLF  unit  during  the 
peak  discharge  from  a  25-year  storm  In 
addition,  all  MSWLF  units  are  required 
to  design,  construct,  and  maintain  a  run- 
off control  system  from  the  active 
portion  of  the  landfill  to  collect  and 
control  at  least  the  water  volume 
resulting  from  a  24-hour.  25-year  storm. 
Runoff  from  the  active  portion  of  the 
unit  miisl  be  handled  in  accordance  with 
the  surface  water  requirements  of  4fl 
CFR  258  27(a|.  which  provides  that  all 
MSWLF  units  must  be  operated  in 
compliance  with  .N'PDES  requirements.'" 
Any  discharges  of  a  nonpoint  source  of 
polution  from  an  MSWLF  unit  into 
waters  of  the  United  States  must  also  be 
in  conformance  with  any  established 
water  quality  management  plan 
developed  under  the  CWA.  The 


'•The  Octobo'  9,  1W1  .-jle  clarified  that  the 
9jb»;?le  D  rfKjuirwnents  call  for  the  collection  and 
conlmi  of  runoff  frora  the  active  portion  of  MSWI.F 
units,  but  do  not  rwjuir*  that  tlie  coliecled  runoff  be 
sampled  or  treated-  Thu  was  becsuse  when  the 
notice  was  issued,  EPA  was  in  thp  pr!x:ps9  of 
implemeniinR  \PDF.S  ivquirements  for  storm  water 
discharges  associated  with  industnal  B(.»ivi(y  from 
landfills,  in  the  Octobers.  1981  notice  EPA 
explai.-jed  thai  the  NPDES  permit  under  the  CWA 
wo«:id  b*  thp  appnpnate  mechflnism  for  en-sunnj; 
tha'  potDt  ooorce  discharges  of  runoff  from  NfSWl-Fs 
are  protective  of  human  health  and  the  en<.Tronrr>enl 
(SOP  Oct'.bw  S,  IflW.  (5«  FR  51054J1 
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effective  date  for  these  requirements  are 
October  9,  1993. 

Operators  of  landfills  that  are  owned 
or  operated  by  a  municipality  with  a 
population  of  less  than  lOO.OCX)  with  a 
storm  water  discharge  associated  with 
industrial  activity  ^'^  that  are 
'uncontrolled'  must  submit  an  NPDES 
permit  application  for  their  discharge,  or 
obtain  coverage  under  an  appropriate 
general  permit. 

EPA  remains  concerned  about  the 
risks  to  surface  water  quality  posed  by 
landfills.^'  The  Agency  wants  to  clarify 
that  storm,  water  discharges  from 
landfills  that  are  owned  or  operated  by 
a  municipality  with  a  population  of  less 
than  100.000  can  still  be  required  to 
obtain  an  NPDES  permit  even  where 
they  are  in  compliance  wnth  subtitle  D 
requirements  where  they  are  designated 
under  section  402(p)(21(E]  of  the  CWA 
as  needing  an  NPDES  permit  because 
they  are  significant  contributors  of 
pollutants  to  waters  of  the  United  States 
or  they  contribute  to  a  violation  of  a 
water  quality  standard. 

III.  Economic  Impact 

ElPA  has  prepared  an  Information 
Collection  Request  (ICR)  for  the  purpose 
of  estimating  the  information  collection 
burden  imposed  on  Federal.  State  and 
local  governments  and  industry  by 
today's  revisions  to  requirements  to 
submit  annual  monitoring  reports, 
minimum  notice  of  intent  (NOI) 
requirements  for  NPDES  general 


'0  The  existing  landfill  criteria  in  part  257  address 
all  landfills  except  those  coveted  b>  the  revised 
criteria  in  part  25&  which  address  municipal 
landfills  which  receive  household  hazardous  wastes 
orhazdrdous  wastes  from  small  quantity 
generators  By  contrast,  the  NPDES  regulatory 
definition  of  "storm  water  discharge  associated 
wnih  industrial  activity"  addresses  LamifiiU  that 
receive  or  have  received  any  industnai  wastes 
(wastes  received  from  any  of  the  other  classes  of 
facilities  addressed  by  the  regulatory  definition  of 
storm  water  discharges  associated  with  industrial 
activity)  (see  40  CFR  lZ2.28i,hi(141!, 

"  Surface  water  impacts  associated  with  solid 
wrtste  landfills  are  well  charactenzed  In  the  August 
3ft  1988  (53  FF  33317)  NPRM  addressing  solid  waste 
disposal  facility  cntena  under  RCRA  subtitle  □, 
EP.A  noted  that  slate  inspection  data,  case  study 
evidence,  risk  characterization  studies,  and  the 
current  limited  use  of  design  controls  mdic-ate  that 
some  solid  waste  landfills  ha\e  degraded  surface 
water  quality  and  that  this  degradation  could 
continue.  Older  landfils  are  of  most  concern 
because  they  may  have  received  large  volu.mes  of 
hazardous  waste  and.  m  general,  their  use  of  design 
controls  was  very  limited.  States  reported  that  of 
the  1.100  municipal  solid  waste  landfills  which 
monitored  discharges  to  surface  water.  660  were 
cited  for  surface  water  impacts  F.PA  believes  that 
newer  and  future  solid  waste  landfills  may  present 
lower  risks  because  subtitle  C  regulations  keep 
most  hazardous  waste  out  of  solid  waste  landfills 
In  addition,  design  controls  for  solid  waste  landfills 
have  improved,  and  are  expected  to  continue  to 
improve  with  the  implementation  of  subtitle  D 
requirements  (.see  October  9.  TWl  i56  PR  50981 !). 


permits,  and  for  States  to  submit  State 
Storm  Water  Permitting  Plans. 

EPA  estimates  that  the  total  annual 
cost  of  complying  with  the  revised 
monitoring  reporting  requirements  for 
storm  water  discharges  is  812,756.146. 
The  Agency  estimates  that  today's  rule 
results  in  a  annual  reduction  in  costs  to 
the  regulated  community  of  $8,973,526 
over  the  prior  regulatory  requirement. 
EPA  estimates  that  the  annual  costs  of 
complying  with  NOI  submissions 
required  by  NPDES  permits  to  be 
$282,348.  However.  EPA  believes  that 
today's  rule  will  not  increase  the 
existing  burdens  of  complying  with  NOI 
requirements. 

EPA  estimates  that  the  annual  costs  to 
State  governments  and  EPA  of 
reviewing  monitoring  reports  for  storm 
water  discharges  is  $136,156.  The 
Agency  estimates  that  the  annual  costs 
to  States  and  EPA  of  reviewing  NOIs  is 
5210.919,  However  EI^A  believes  that 
today's  rule  will  not  incTease  the 
existing  burdens  of  reviewing  NOIs. 
EPA  estimates  the  total  annual  costs  of 
preparing  and  reviewing  State  Storm 
Wafer  Permitting  Plans  to  $351,846. 

IV  Executive  Order  12291 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  perform  regulatory 
analyses  of  major  regulations.  Major 
regulations  are  those  which  impose  a 
cost  on  the  economy  of  Si 00  million  or 
more  annually  or  have  certain  other 
economic  impacts.  Today's  regulatory 
amendments  generally  make  the  NPDES 
permit  applications  more  flexible  and 
less  burdensome  for  the  regulated 
community.  These  regulations  do  n't 
satisfy  any  of  the  criteria  specified  m 
section  1(b)  of  the  Executive  Order  and, 
as  such,  do  not  constitute  a  ma)or  rule. 
This  regulation  was  submitted  to  the 
Office  of  .Management  and  Budget 
(OMB)  for  review. 

V  Paperwork  Reduction  .^ct 

The  information  requirements  in  this 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  provisions  of  the  Paperwork 
Reduction  Act.  44  U.S  C.  3501  et  seq.  and 
have  been  assigned  OMB  Control 
number  2040-0004 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  17,46  hours  per  response,  an 
increase  of  1,50  hours.  This  includes 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  17  46  figure  is  an 
average  for  all  dischargers  under  the 
NPDES  program,  including  POTVVs. 


industrial  process,  and  stormwater 
dischargers.  For  storm  water 
dischargers,  the  average  burden  per 
response  will  decrease  by  3.8  hours  per 
repondent. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  informatiorj,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223Y,  U.S.  Environm.ental  Protection 
Agency,  401  M  Street  SW..  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
"Attention;  Desk  Officer  for  EPA." 

VI.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq..  EPA  is  required  to 
prepare  a  Regulatory  Flexibility 
Analysis  to  assess  the  impact  of  rules  on 
small  entities.  No  Regulatory  Flexibility 
Analysis  is  required,  however,  where 
the  head  of  the  agency  certifies  that  the 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Today's  amendments  to  the 
regulations  would  generally  make  the 
NPDES  regulations  more  flexible  and 
less  burdensome  for  permittees. 
Accordingly,  I  hereby  certify,  pursuant 
to  5  U.S.C.  605(b).  that  these 
amendments  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

V  11.  .\['-\  Requirements 

The  amendments  to  permit 
application  deadlines  for  storm  water 
discharges  associated  with  industrial 
activity  from  facilities  owned  or 
operated  by  municipalities  are  being 
adopted  without  notice  and  comment. 
As  they  merely  codify  the  provisions  of 
section  1068  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991. 
they  constitute  interpretive  rules  for 
which  notice  and  comment  is  not 
required.  EPA  requested  comment  on 
the  issue  of  the  minimum  number  of 
facilities  that  must  submit  sampling  data 
in  a  group  application  in  a  December  7, 
1988  notice  (53  PR  49416).  Additional 
notice  and  comment  is  not  required  for 
the  clarification  to  the  group  application 
regulations  made  in  today's  rule  because 
the  Agency  has  already  taken  comments 
on  this  issue  and  today's  action  only 
clarifies  the  approach  that  was  intended 
by  the  November  16  1990  rule 

List  of  Subjects  m  40  CFK  Pari  u: 

Administrative  practice  and 
procedure.  Environmental  protection. 
Reporting  and  record  keeping 
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requirements.  Water  pollution  control. 
General  permits,  Storni  watCT. 

Authority:  Clean  Water  Act.  33  U.S.C.  1251 
et  9eq. 

Dated;  March  23.  1992. 
VVHtiam  K.  Reilly. 

Admintstmtor. 

For  the  reasons  stated  in  the 
preamble,  title  4C  of  the  Code  of 
Regulations  is  amended  as  follows: 

PART  122— EPA  ADMINISTERED 
PERMIT  PROGRAMS.  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

1.  The  authority  citaUon  for  part  122 
continues  to  read  as  follows: 

Authority:  Clean  Waler  Act.  33  U.S.C.  1251 
el  seq. 

Sobpart  B — Peontt  Apptication  and 
Special  NPOES  Program  Requrrements 

§  122.2*    lAmer.dea. 

2.  Section  122.26  is  amended  by 
adding  paragraph  (b}(15).  and  revising 
paragraphs  (cK2Ki)fD),  (e)(1).  (e)(2)(i). 
(e)(2)(iii)  and  (e)(2)(iv)  to  read  as 
follows 

§  122.26     Sttxm  wat«T  d*sctn»fg«s 
(app<ica«»*e  to  State  HPDES  pfograms  »e< 
§  123.25). 


(bj-    '    • 

[15)  Unccmtrotled  sanitary  iandfiU 
-eans  a  landill  or  open  diunp,  whether 
in  operation  or  closed,  that  does  not 
meet  the  requirenients  for  runon  or 
runoff  controls  established  pursuant  to 
subtitle  D  of  the  Solid  Wasle  Disposal 
Act. 

(c)  *  *  *  I 

(2)  •   •  *  ' 

(>)••■ 

(D)  For  groups  of  more  than  1.000 
merabers,  identify  at  leasl  tOO 

d:^':h:trsers  pdr.'r.Dat:::;  :"  'j.r  vjroup 
app.ica*;;3r.  ir-jv.  wnici  q'i-inutative 
da'.a  v\nil  t>€  subiuttpc  r  t  groups  of  100 
or  "-  !-r  TiEribcrs,  ::;r-r;-',  a  minimum  of 
ter:  percent  of  rr;t.'  iJ:.'K,.n;i.'T!ers 
Pd-;   ;p<iting  \n  tne  grous  application 
f.Tjm  wBich  qLianti'a:ive  data  will  be 
s:;  jTTiitfed,  Far  groups  of  bt'fween  21  and 
9<<  "^.snifaers  identify  a  raLmmum  of  ten 
d-^ctiarjrers  pa.r1iripating  in  the  groa;: 
apciication  frcrr.  w.Tich  quantitative 
data  wiil  be  satjrrtten.  For  eroups  of  4 
to  20  members.  !'J^;ntify  a  .TuniTsun:  of  50 
pe'cer.t  of  'he  a:schar2Prs  par:-!D.-!ring 
\r.  the  s*oup  appi:ca:'.i;r;  f-'j.Ti  *vni.-.~ 
quantitative  data  ws!.  be  submiTled.  For 
groups  with  rnore  thar;  10  members, 
either  a  minimum  of  two  dischargers 
from  f-H  h  precipitation  zone  indicated 
in  appftndin  E  of  this  part  m  w^icfa  ten 
or  more  mf^noe's  of  'he  tir''up  are 


located,  or  one  discharger  from  each 
precipitation  zone  indicated  in  appendix 
E  of  this  part  in  which  nine  or  fewer 
members  of  the  group  are  located,  must 
be  identified  to  submit  quantitative 
data.  For  groups  of  4  to  10  members,  at 
least  one  facility  in  each  precipitation 
zone  indicated  in  appendix  E  of  this  part 
in  which  members  of  the  group  are 
located  must  be  identifed  to  submit 
quantitative  data.  A  description  of  why 
the  facilities  selected  to  perform 
sampling  arui  analysis  are 
representative  of  the  group  as  a  whole  in 
terms  of  the  information  provided  in 
paragraphs  (c)(l)(i)(B)  and  (c)(l)(i)(C)  of 
this  section,  shall  accompany  this 
section.  Different  factors  impacting  the 
nature  of  the  storm  water  discharges, 
such  as  the  processes  used  and  material 
management,  shall  be  represented,  to 
the  extent  feasible,  in  a  manner  roughly 
equivalent  to  their  proportion  in  the 

group. 

»        «        •        •        • 

(e)  ♦  *  * 

(1)  Individual  applications,  (i)  Except 
as  provnded  in  paragraph  (e)(l)(ii)  of  tiiis 
section,  for  any  storm  water  discharge 
associated  with  industrial  activity 
identified  in  paragraphs  (b)(14)  (i) 
through  (xi)  of  this  section,  that  is  not 
part  of  a  group  application  as  described 
in  paragraph  (c)(2)  of  this  section  or 
which  is  not  authorized  by  a  storm 
water  general  permit,  a  permit 
application  made  pursuant  to  paragraph 
(CJ  of  this  section  shall  be  submitted  to 
the  Director  by  October  1, 1992; 

(ii)  For  any  storm  water  discharge 
associated  with  industrial  activity  from 
a  facility  that  is  owrned  or  operated  by  a 
municipality  with  a  population  of  less 
than  100,000  other  than  an  airport, 
powerplant,  or  uncontrolled  sanitary 
landfill,  permit  applications  " 
requirements  are  reserved. 

(2)  •   *   • 

(i)  Part  1.  [K]  Except  as  provided  in 
paragraph  (e)(2j(iKB)  of  this  section,  part 
1  of  the  application  shall  be  submitted  to 
the  Director,  Office  of  Wastewater 
Enforcement  and  Compliance  by 
September  30, 1991; 

(B)  Any  muniapality  with  a 
population  of  less  than  250,000  shall  not 
be  required  to  submit  a  part  1 
application  before  May  18, 1992. 

(C)  For  any  storm  water  discharge 
associated  with  industrial  activity  from 
a  facility  that  is  owned  or  operated  by  a 
municipality  with  a  population  of  less 
than  100.000  other  than  an  airport. 
powerplant  or  uncontrolled  sanitary 
landfill,  permit  applications 
requirements  are  reserved. 


(in)  Pert  Z  (A)  Except  as  provided  in 
paragraph  (p)(2)|in)(B)  of  thus  section. 
part  2  of  the  application  shall  be 
subm:ttled  to  the  Director.  Officp  of 
VVastPwatcT  Enforcement  and 
Compiiancp  by  October  1.  1992. 

(B)  Any  municipality  with  a 
population  of  Ipss  than  250/)OC  shall  not 
be  required  to  subn-.it  a  pari  1 
application  beforp  May  1".  1993 

(C)  For  any  storm  water  dischargr 
associated  with  industrial  activity  from 
a  facility  that  is  owned  or  operated  by  a 
municipality  with  a  populatmn  of  Irss 
than  100.000  other  than  en  airport, 
powerplant.  or  uncontrolled  sanitary 
landfill,  pemit  applications 
requirements  are  rpser\'pd. 

(iv)  Rejected  facilities  (A)  Except  as 
provided  in  paragraph  (e)f2)(iv)fB)  of 
this  section,  facilities  that  are  rejected 
as  members  of  the  group  shall  submit  an 
individual  appiicatmn  (or  obtain 
coverage  under  an  applicable  ppne^Hi 
pennit)  no  later  than  12  months  after  the 
date  of  receipt  of  the  notice  of  rejection 
or  October  1,  1992.  whichever  comes 
first. 

(B)  Facilities  that  are  owned  or 
operated  by  a  municipality  and  that  are 
rejected  as  mpmbcrs  of  part  1  group 
application  shall  submit  an  indnidua! 
application  no  later  than  180  days  after 
the  date  of  receipt  of  the  notice  of 
rejection  or  Orinber  1  r^2  whichever 
is  later. 
•        •        •         •        • 

2a.  Section  122.28  is  amended  by 
redesignating  current  paragraph  (b)(2) 
as  (b)(3]  and  by  adding  a  new  paragraph 
(b)f2)  to  read  as  follows 

§  1 22.28    General  permiU  (appUcable  to 
state  NPOES  prograra*,  see  §  123.25) 

•  •  *  •  * 

(b)  •  *  * 

(2)  Authorization  to  discharge,  or 
authomation  to  eneaf;e  in  sludge  vse 
and  disposal  practices,  (i)  Except  as 
provided  in  paragraphs  (b)f2)(v)  and 
!b)(21(vi)  of  this  section,  dischargers  (or 
treatment  works  treating  domestic 
sew.agei  seeking  coverage  under  ? 
general  permit  shall  submit  to  the 
Director  a  written  notice  of  intent  to  be 
covered  by  the  general  permit,  A 
discharger  (or  treatment  works  treating 
domestic  sewage)  who  fails  to  submit  a 
notice  of  intent  in  accordance  with  the 
terms  of  the  permit  is  not  authonzed  to 
discharge,  (or  in  the  case  of  sludge 
disposal  permit  to  engage  in  a  sludge 
use  or  disposal  practice),  under  the 
terms  of  the  general  permit  unless  the 
general  permit,  in  accordance  with 
paragraph  (b)(2)(v)  of  this  section, 
contains  a  provision  that  a  notice  of 
intent  is  not  required  or  the  Director 
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notifies  a  discharger  (or  treatment  works 
treating  domestic  sewage)  that  it  is 
covered  by  a  general  permit  in 
dccordance  with  paragraph  (b)(2)(vi)  of 
this  section,  A  complete  and  timely, 
pjjtice  of  intent  (N'Olj,  to  be  covered  ir 
dccordance  with  general  permit 
requirements,  fulfills  the  requirements 
for  permit  applications  for  purposes  of 
5§  122.fi.  122.21  and  122.26 

Mi)  The  contents  of  the  notice  of  intent 
shall  be  specified  in  the  general  permit 
and  shall  require  the  submission  of 
information  necessary  for  adequate 
program  implementation,  including  at  a 
minimum,,  the  legal  name  and  address  of 
the  owner  or  operator,  the  facility  name 
and  address,  type  of  facility  or 
discharges,  and  the  receiving  stream(s). 
General  permits  for  storm  water 
discharges  associated  with  industrial 
activity  from  inactive  mining,  inactive 
oil  and  gas  operations,  or  inactive 
landfills  occurring  on  Federal  lands 
where  an  operator  carnoi  be  identified 
may  contain  alternative  notice  of  intent 
requirements.  All  notices  of  intent  shall 
be  signed  in  accordance  with  §  122.22. 

(ill)  General  permits  shall  specify  thf 
deadlines  for  submitting  notices  of 
intent  to  be  covered  and  the  date(s) 
when  a  discharger  is  authorized  to 
discharge  under  the  permit; 

(iv)  Gent  ra!  permits  shall  specify 
whether  a  discharger  (or  treatment 
works  treating  domestic  sewage)  that 
has  subm.itted  a  complete  and  timely 
notice  of  intent  to  be  covered  in 
accordance  with  the  general  permit  and 
that  is  eligible  for  coverage  under  the 
permit,  is  authorized  to  discharge,  (or  in 
the  case  of  a  sludge  disposal  permit,  to 
fngage  in  a  sludge  use  or  disposal 
practice),  in  accordance  with  the  permit 
either  upon  receipt  of  the  notice  of  inten* 
by  the  Director,  after  a  waiting  period 
specified  in  the  general  permit,  on  a  date 
specified  in  the  general  permit,  or  upon 
receipt  of  notification  of  inclusion  by  the 
Director.  Coverage  may  be  terminated 
or  revoked  m  accordance  with 
paragraph  (bj(3)  of  this  section. 

( .':  Discharges  other  than  discharges 
fr;im  publicly  owned  treatment  works. 
com,bined  sewer  overflows,  primary 
industrial  facilities,  and  storm  water 
discharges  associated  with  industrial 
activity,  may,  at  the  discretion  of  the 
Director,  be  authorized  to  discharge 
under  a  general  permit  without 
submitting  a  notice  of  intent  where  the 
Director  finds  that  a  notice  of  intent 


requirement  would  be  inappropriate.  In 
making  such  a  finding,  the  Director  shall 
consider:  the  type  of  discharge;  the 
expected  nature  of  the  discharge;  the 
potential  for  toxic  and  conventional 
pollutants  in  the  discharges;  the 
expected  volume  of  the  discharges; 
other  means  of  identifying  discharges 
covered  by  the  permit;  and  the 
estimated  number  of  discharges  to  be 
covered  by  the  permit.  The  Director 
shall  provide  in  the  public  notice  of  the 
general  permit  the  reasons  for  not 
requiring  a  notice  of  intent. 

(vi)  The  Director  may  notify  a 
discharger  (or  treatment  works  treating 
domestic  sewage)  that  it  is  covered  by  a 
general  permit,  even  if  the  discharger  (or 
treatment  works  treating  domestic 
sewage]  has  not  submitted  a  notice  of 
intent  to  be  covered.  A  discharger  (or 
treatment  works  treating  domestic 
sewage)  so  notified  may  request  an 
individual  permit  under  paragraph 
(b)(3)(iii)  of  this  section. 


§122.28    (Amended! 

3.  in  redesignated  paragraph 
122.28{b)(3){ii).  the  reference;  "(hMZKir 
is  revised  to  read  "(b)(3)(i)". 

4.  In  paragraph  122.28(c)(3).  the 
reference;  ■•122.28(b)(2)(i)  (A)  through 
(F)"  is  revised  to  read  "122.28(b)(3)(i)  (A) 
through (Gl" 

Subpart  C — Permit  Conditions 

5.  Section  122.44  is  amended  by 
revising  paragraph  (i)(2)  and  adding 
paragraphs  (i)(3)  through  (i)(5)  to  read  as 
follows: 

§  122.44     EstaWlshIng  limitations, 
standards,  and  other  permit  conditions 
(appdcabie  to  State  NPDES  program*,  see 
§  123.26). 

«  *  •  «  • 

(i)  *  *  * 

(2)  Except  as  provided  in  paragraphs 

{i)(4)  and  (i)(5)  of  this  section, 
requirements  to  report  monitoring 
results  shall  be  established  on  a  case- 
by-case  basis  with  a  frequency 
dependent  on  the  nature  and  effect  of 
the  discharge,  but  in  no  case  less  than 
once  a  year.  For  sewage  sludge  use  or 
disposal  practices,  requirements  to 
monitor  and  report  results  shall  be 
established  on  a  case-by-case  basis  with 
a  frequency  dependent  on  the  nature 
and  effect  of  the  sewage  sludge  use  or 
disposal  practice:  minimally  this  shall 


be  as  specified  in  40  CFk  part  503 
(where  applicable),  but  in  no  case  less 
than  once  a  year. 

(3)  Requirements  to  report  monitoiing 
results  for  storm  water  discharges 
associated  with  industrial  activity  which 
are  subject  to  an  effluent  limitation 
guideline  shall  be  established  on  a  case- 
by-case  basis  with  a  frequency 
dependent  on  the  nature  and  effect  of 
the  discharge,  but  in  no  case  less  than 
once  a  year. 

(4)  Requirements  to  report  monitoring 
results  for  storm  water  discharges 
associated  with  industrial  activity  (other 
than  those  addressed  in  paragraph  (i)(3) 
of  this  section)  shall  be  established  on  a 
case-by-case  basis  with  a  frequency 
dependent  on  the  nature  and  effect  of 
the  discharge.  At  a  minimum,  a  permit 
for  such  a  discharge  must  require; 

(i)  The  discharger  to  conduct  an 
annual  inspection  of  the  facility  site  to 
identify  areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  and  evaluate  whether 
measures  to  reduce  pollutant  loadings 
identified  in  a  storm  water  pollution 
prevention  plan  are  adequate  and 
properly  implemented  in  accordance 
with  the  terms  of  the  permit  or  whether 
additional  control  measures  are  needed: 

(ii)  The  discharger  to  maintain  for  a 
period  of  three  years  a  record 
summarizing  the  results  of  the 
inspection  and  a  certification  that  the 
facility  is  in  compliance  with  the  plan 
and  the  permit,  and  identifying  any 
incidents  of  non-compliance; 

(iii)  Such  report  and  certification  be 
signed  in  accordance  with  S  122.22:  and 

(iv)  Permits  for  storm  water 
discharges  associated  with  industrial 
activity  from  inactive  mining  operations 
may,  where  annual  inspections  are 
impracticable,  require  certification  once 
every  three  years  by  a  Registered 
Professional  Engineer  that  the  facility  is 
in  compliance  with  the  permit,  or 
alternative  requirements. 

(5)  Permits  which  do  not  require  the 
submittal  of  monitoring  result  reports  at 
least  annually  shall  require  that  the 
permittee  report  all  instances  of 
noncompliance  not  reported  under 
5  122.41(1)  (1).  (4).  (5).  and  (6)  at  least 
annually. 
*        •        •        •        • 

[FR  Doc.  92-7279  Filed  4-1-92:  8:45  am) 
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Executive  Order  ]2~94  of  March  31    lft92 

Establishing  an  Emergent;)  Board  To  !n\  estu^dtp  iJisputi-s 
Between  Certain  Railroads  and  Their  Empknees  Rcprescntfci 
by  the  International  Association  of  Machinists  <ind  AiTosiiai  p 
Workers  ^ 


Di'^f  1 1(  8  exist  In  M  f  ( r.  certain  railroads  and  their  employees  represented  by 
thf  Ir  *    n  ituna!  Ass  ;  ation  of  Machinists  and  Aerospace  Workers  as  desig- 

ra!(  d  on  the  a*ta(  h-d  !  st.  which  is  made  a  part  of  this  order. 

rh(  8t    ciisputf  s  h  I'.t    n   !  i  t  t  n  adjusted  under  the  provisions  of  the  Railway 

I-.ibor  Act  as  .uTirnaed  (45  T  S  C.  151-188)  ("the  Act"). 

In  ihc  j  dgrrif  n«  f  the  National  Mediation  Board,  these  disputes  threaten 
s  jLs'arit.dliy  to  i-'crrupt  interstate  commerce  to  a  degree  that  would  deprive 
\.:ri  n  s  sections  cf  ht  countrv  of  essential  transportation  service. 

NOW  THEREFORE,  \}\  t^-c  I'^ority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  i  f  tti(  Inited  States,  including  section  10  of  the  Act. 

It  IS  hcrrb}  orcjcrcd  as  fnllcws: 

Section  1.  C."c  :/;■  ^  Emergency  Board.  There  is  created  effective  April  3, 
1992.  a  board  of  three  members  to  be  appointed  by  the  President  to  investigate 
these  disputes  No  member  shall  be  pecuniarily  or  otherwise  interested  in  any 
orgdnr/ation  of  railroad  employees  or  any  railroad  carrier.  The  board  shall 

perform  its  functiCins  subiect  to  the  availability  of  funds. 

Sec.  2.  /i  po;*   The  l)oa^i  -h  ,  ;  r.  [>ort  to  the  President  on  May  3,  1992.  with 

respect  to  these  disputes. 

Sec.  3.  .\/ .  :.'c  ; ;  u,  C  ; ' ' '•  s  As  provided  by  section  10  of  the  Act,  from  the 
date  of  the  creation  of  the  board  and  for  30  days  after  the  board  has  submitted 
Its  fma!  report  to  the  President,  no  change  in  the  conditions  out  of  which  the 
dispa'es  arose  shall  lie  made  by  the  railroads  or  the  employees,  except  by 

agreement  of  these  p<irti-s 

Sec  4  /:\r  .a'  .  Ih'  board  shall  terminate  upon  the  submission  of  the 
report  provided  for  m  section  2  of  this  order. 
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Between  the  Consolidated  R.iii  ("nrporation  .mci  sts  i  rri-iim,  c*-- 
Represented  by  the  Firotherhood  of  \i,Mnt«'naii(i'  o^  \\,.\  i  'n- 
ployes 


A  dispute  (NMB  Case  No.  A-12260)  exists  between  the  Consolidated  Rail 
Corporation  and  its  employees  represented  by  the  Brotherhood  of  Mainte- 
nance of  Way  Employes. 

This  dispute  nas  not  been  adjusted  under  the  provisions  of  the  Railway  Labor 
Act.  as  amended  (45  U.S.C.  151-188)  ("the  Act"). 

In  the  judg.i.*  "t  of  the  National  Mediation  Board,  this  dispute  threatens 
substantially  to  interrupt  interstate  commerce  to  a  degree  that  would  deprive 
various  sfctions  of  the  country  of  essential  transportation  service. 

NOW  THFRF.FORF  !->  the  authority  vested  in  me  as  President  by  the 
ConstiiuUen  b'-id  the  idus  of  the  United  States,  including  section  10  of  the  Act, 
it  is  hereby  ordered  as  follows: 

Section  1  Creation  of  Emergency  Board.  There  is  created,  effective  April  3. 
1992.  a  ho  I'd  of  five  members  to  be  appointed  by  the  President  to  investigate 
this  dispute.  No  member  shall  be  pecuniarily  or  otherwise  interested  in  any 
organization  of  railroad  employees  or  any  railroad  carrier.  Tlie  board  shall 
perform  its  f    n  t; or  s  subject  to  the  availability  of  funds. 

Sec.  2.  Report.  The  board  shall  report  to  the  President  on  May  3,  1992,  with 
respect  to  this  dispute. 

Sec.  3  Maintaining  Conditions.  As  provided  by  section  10  of  the  Act,  from  the 
date  of  the  crpatinn  of  the  board  and  for  30  days  after  the  board  has  submitted 
its  report  to  th  ■  Pr' sident,  no  change  in  the  conditions  out  of  which  the  dispute 
arose  shall  io  -t.  !  ie  by  the  railroads  or  the  employees,  except  by  agreement  of 
thesr  r'!r*ips. 

Sec.  4.  Expiration.  The  board  shall  terminate  upon  the  submission  of  the 
report  provided  for  in  section  2  of  this  order. 
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F.xpfiitp.  ('  Order  IZ'Be  of  \L)-ih 


'»M., 


Estabiishino  an  Emers^jencx  liojird  Its  !n\  fsiu;.*!f  !3i,sput*'= 
Between  the  National  Katiroad  f'assenpfr  ( iorporafHtn  .m'C  ,[i> 
Fmp!o\'ees  Represented  b\   Certain  I.atx):  Dryanizaiiotis 


Disputes  exist  between  the  National  Railroad  Passenger  Corporation  and  its 
employees  represented  by  certain  labor  organizations  as  designated  on  the 
attached  list,  which  is  n-  i  J.  „  ;      ?     f  this  order. 

These  disputes  have  not  been  adjusted  under  the  provisions  of  the  Railway 
Labor  Act.  as  amendrd  f45  U.S.C.  151-188)  ("the  Act"). 

In  the  judgment  of  'he  V.,-  -:^'  Nf,  d  m-o-^  B  v,rd,  these  disputes  threaten 
substantially  to  itt  rapt  intersiate  cuiiuucrce  lo  a  degree  that  would  deprive 
various  sp.  -or.s  <  f  •hp  country  of  essential  transportation  ser\-ice. 

>.()A     THKKKFOKK    by  the  authority  vested  in  me  as  President  by  the 
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'nited  States,  including  section  10  of  the  Act. 


Settion  1  Creation  of  Emergency  Board,  there  is  created,  effective  April  3. 
1992  r,  irird  of  five  members  to  be  appointed  by  the  President  to  investigate 
the  dispiitps  Ni)  mf  r!  .  r  shall  be  pecuniarily  or  otherwise  interested  in  any 
organization  of  rnur    ^i  prri  loyees  or  any  railroad  carrier.  The  board  shall 

perform  its  funt  tjnns  iuLjeLt  lo  the  availability  of  funds. 

Set   2.  /i  ,7(    .'    The  board  shall  report  to  the  President  on  May  3.  1992,  with 

respect  to  thpsp  (iisputes. 

Sec.  3  Maintaining  Conditions.  As  provided  by  section  10  of  the  Act.  from  the 
date  of  the  creat  n  o^  thp  board  and  for  30  days  after  the  board  has  submitted 
its  final  report  tc'  the  President,  no  change  in  the  conditions  out  of  which  the 
disputes  arnsp  s  u!l  be  made  by  the  railroads  or  the  employees,  except  by 
agreement  uf  tJiPse  prjrties. 

Sec    4    fiyoiration.  The  board  shall  terminate  upon  the  submission  of  the 

rppt  r;  pro\  ;dpd  for  in  section  2  of  this  order. 
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The  United  States 
Government  Manual 
1991/92 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  ot 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agenaes  of  the  legislative,  )udjcia!,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates 

Particularly  helpful  for  those  interested  m 
where  to  go  and  who  to  set  about  a  subject  ot 
particular  concern  is  each  agenc>'S  "Sources  ot 
Information'  section,  which  provides  addresses 
and  telephone  numbers  for  use  m  obtaining 
specifics  on  consumer  activities,  contracts  ar.d 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
agency  subject  indexes. 

Of  significant  histoncal  mterest  is  .Appendix  C. 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1033. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register.  National  Archives  and  Records 
Administration. 

$23.00  per  copy 
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THF  FEDERAL.  REGISTER 
Uii.\I  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hoursl  to  present; 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the  development 
of  regulations. 

2.  The  relationship  between  the  Federal  Register  and 
Code  of  Federal  Regulations. 

3.  The  important  elements  of  t>-pical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information  necessary 
to  research  Federal  agency  regulations  which  directly  affect 
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This   section   of  the   FEDERAL   REGISTER 
contains  regulatory  documents  having 
general   applicability  and   legal   effect,   most 
of  which   are   keyed   to   and   codified   in 
the  Code  of   Federal   Regulations,   which  is 
published   under  50  titles  pursuant  to  44 
use     1510. 

The  Code  of  Federal   Regulations  is  sold 
by   the   Superintendent   of   Documents. 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue   of   each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  54 

I  No,  LS-91-009] 

Changes  in  Fees  for  Federal  Meat 
Grading  and  Certification  Services 

agency;  .Agricultural  Marketing  Service. 

rSD.A, 

action:  Final  rule. 

summary:  This  final  rule  amends  the 
regulations  governing  the  grading  and 
certification  of  meats,  prepared  meats, 
and  meat  products  by  increasing  the 
hourly  fee  rates  for  voluntary  Federal 
grading  and  certification  services.  The 
hourly  fees  v^ill  be  adjusted  by  this  final 
rule  to  reflect  the  increased  cost  of 
providing  service  and  ensure  that  the 
Federal  meat  grading  program  is 
operated  on  a  financially  self-supporting 
basis  as  required  by  law. 

EFFECTiVE  DATE:  The  final  rule  will  be 

(■':■     ■.■.!■  \y:::'.  6.  1P^2 

FOR  FURTHER  INFORMATION  CONTACT: 
I  Dean  Lowell,  Chief,  Meat  Grading  and 
Certification  Branch,  Livestock  and  Seed 
Division,  AMS.  USDA,  room  2638-S. 
P.O.  Box  96456.  Washington.  DC  20090- 
6456  (202/720-1113). 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  preemptive  effect  with  respect 
to  any  State  or  local  laws,  regulations, 
or  policies.  This  rule  is  not  intended  to 
have  retroactive  effect.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  this  rule  or  the  application 
of  its  provisions. 


Regulator}  Imp,n  '  .Arialysis 

This  action  was  reviewed  under  the 
USDA  procedures  established  to 
implement  Executive  Order  12291  and 
was  classified  as  a  nonmajor  rule 
pursuant  to  section  1(b)  (1),  (2),  and  (3) 
of  that  Order.  Accordingly,  a  regulatory 
impact  analysis  is  not  required.  This 
action  was  also  reviewed  under  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  5U.S.C.  eoieise^.). 

The  Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  changes  in 
the  hourly  fee  rates  are  necessary  to 
recover  the  costs  of  providing  voluntary 
Federal  meat  grading  and  certification 
services.  Continuing  industry 
consolidation  and  the  associated 
increases  in  efficiency  has  allowed  the 
industry  to  use  meat  grading  and 
certification  services  in  a  more  efficient 
manner.  This  has  resulted  in  fewer  meat 
graders  performing  meat  grading  and 
certification  services  on  larger  volumes 
of  product.  Consequently,  the  unit  cost 
of  meat  grading  and  certification 
ser\  ices  to  the  industry  has  been 
reduced  from  $0.0015  to  approximately 
SO. 0011  per  pound. 

BackgrouVid 

The  Secretary  of  Agriculture  is 
authorized  by  the  Agricultural 
Marketing  Act  of  1946,  as  amended,  7 
U.S.C.  1621  et  seq..  to  provide  voluntary 
Federal  meat  grading  and  certification 
services  to  facilitate  the  orderly 
marketing  of  meat  and  meat  products 
and  to  enable  consumers  to  obtain  the 
quality  of  meat  they  desire.  The  AMA 
also  provides  for  the  collection  of  fees 
from  users  of  Federal  meat  grading  and 
certification  services  that  are 
approximately  equal  to  the  costs  of 
providing  these  services.  The  hourly  fees 
for  service  are  established  by  equitably 
distributing  the  projected  aruiual 
program  operating  costs  over  the 
estimated  hours  of  service — revenue 
hours — provided  to  users  of  the  service. 
Program  operating  costs  include  salaries 
and  fringe  benefits  of  meat  graders, 
supervision,  travel,  training,  and  all 
administrative  costs  of  operating  the 
program.  Employee  salaries  and  benefits 
account  for  approximately  80  percent  of 
the  total  budget.  Revenue  hours  include 
base  hours,  premium  hours,  and  service 
performed  on  Federal  legal  holidays.  As 


program  operating  costs  change,  the 
hourly  fees  must  be  adjusted  to  enable 
the  program  to  remain  financially  self- 
supporting  as  required  by  law.  The 
program  last  changed  the  hourly  fee  rate 
structure  in  May  of  1990.  In  fiscal  year 
1991,  the  program  was  faced  with  a 
congressionally  mandated  4.1  percent 
pay  cost  increase  for  Federal  employees 
effective  January  14, 1991,  a 
congressionally  mandated  8.0  percent 
locality  pay  cost  increase  in  Los  Angeles 
and  San  Francisco.  California,  and  New 
York.  New  York,  and  non-salary 
inflationary  cost  of  4.0  percent.  These 
cost  increases  were  $677,000.  The 
program  will  continue  to  incur  these 
expenses  in  fiscal  year  1992  and  beyond. 
In  fiscal  year  1992,  the  program 
experienced  a  congressionally 
mandated  salary  increase  for  Federal 
employees  of  4.2  percent  effective 
January  12, 1992.  a  projected  nonsalary 
inflation  of  4.0  percent,  and  the  program 
expects  an  administratively  determined, 
one-time  intermittent  personnel  benefit 
cost  of  approximately  $270,000.  Totaled, 
these  cost  increases  are  $859,000. 

The  combined  cost  increases  for  fiscal 
years  1991  and  1992  will  result  in  the 
program  incurring  an  ongoing 
cumulative  operating  deficit  in  excess  of 
$1.5  million.  Such  costs  are  more  than 
the  program  can  absorb  and  remain 
viable.  In  addition  to  the  increased 
operating  expenses  in  fiscal  year  1991. 
the  program  experienced  a  decline  in 
revenue  resulting  from  the  continuing 
industry  consolidation  and  the 
accompanying  increase  in  efficiency.  As 
the  nationwide  industry's  ability  to 
utilize  grading  and  certification  services 
increasingly  becomes  more  efficient, 
less  Federal  meat  graders  are  needed. 
To  adjust  to  the  industry's  reduced  need 
for  grader  positions,  the  program  in 
fiscal  year  1991  held  in  abeyance  all 
hiring  of  new  graders  and  reduced 
supervisory  positions  to  levels 
established  by  program  policy  for 
appropriate  grader/supervisory  ratios. 
In  fiscal  year  1992.  the  program 
anticipates  a  continuation  of  this  broad- 
based  industry  trend  and  a 
corresponding  reduction  in  revenue. 

The  program  has  devised  a  long-term 
strategic  plan  to  effectively  deal  with 
the  changing  service  needs  of  the 
industry.  Beginning  October  1. 1991.  the 
program  initiated  a  reorganization  of  its 
field  structure.  The  reorganization 
closed  one  regional  office— effective 
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October  1. 1991 — and  will  result  in 
subsequent  restructuring  of  field 
operations  over  the  next  3  years.  In 
total,  the  restructuring  and  other 
streamlining  efforts  when  fully 
implemented,  will  save  an  estimated 
S700.000  in  fiscal  year  1992.  This  cost 
saving  will  directly  offset  the  projected 
reduction  in  revenue  during  the 
corresponding  timeframes. 

Uncontrollable  costs  thrust  upon  the 
program  by  such  factors  as 
govemmentwide  salary  increases, 
inflation,  and  changes  in  individual 
employee  entitlements  will  continue  to 
create  substantial  operating  deficits. 
The  operating  deficits  generated  by 
costs  outside  the  control  of  the  program 
can  only  be  liquidated  or  prevented  by 
adjusting  the  hourly  fee-rate  charged  to 
users  of  the  service.  Any  further 
reduction  in  personnel,  services,  or 
supervisory  infrastructure  beyond  those 
already  planned  would  have  a 
detrimental  effect  on  the  program's 
ability  to  offer  uniform  nationwide  meat 
grading  and  certification  services. 

Comments 

On  Decem.ber  11.  1991.  the  Agency 
published  in  the  Federal  Register  (56  FR 
64562)  a  proposed  rule  to  increase  the 
fees  for  Federal  meat  grading  and 
certification  services.  This  proposed  rule 
was  published  with  requests  for 
comments  as  a  means  of  providing  full 
public  participation  in  the  rulemaking 
process.  Comments  on  this  proposed 
rule  were  requested  by  January  10, 1992. 
During  the  30  day  comment  period,  the 
Agency  received  comments  from  two 
industry  trade  associations. 

Discussion  of  Comments 

Both  comments  questioned  the 
necessity  of  our  current  fee  increase. 
They  generally  suggested  that 
administrative  and  overhead  costs  be 
reduced  and  that  we  more  effectively 
cross-utilize  employees  with  other 
agencies  to  lessen  the  financial  burden 
on  the  meat  industry. 

The  Agency  acknowledges  the  need 
for  and  importance  of  providing  grading 
and  certification  services  in  an  efficient 
cost-effective  manner.  The  last  two  fee 
raises.  July  1989  and  May  1990,  along 
with  our  current  proposal,  would  equal 
an  annualized  average  increase  of  5.2 
percent  per  year.  In  light  of 
congressionally  mandated  salary 
increases  in  excess  of  4  percent  and 
inflationary  cost  ix>creases  of 
approximately  5.0  percent  each  of  the 
last  3  years,  the  Agency  is  providing 
cost-effective  service.  The  Meat  Grading 
and  Certification  Branch  is  in  the 
process  of  dramatically  reducing 
overhead  cos's  by  restructuring  and 


reorganizing  its  field  structure  in  fiscal 
year  1992. 

These  efforts  will  yield  an  ongoing 
savings  of  approximately  $700,000  per 
year.  Plans  are  in  progress  for  further 
restructuring  of  field  operations  that  will 
yield  similar  savings  in  the  future.  This 
restructuring  must  be  systematically 
accomplished  in  order  to  maintain 
adequate  supervisory  controls.  The 
Agency  must  retroactively  make  a  one- 
time back  payment  of  $270,000  to  its 
intermittent  personnel  (part-time 
employees)  who  were  utilized  to  provide 
grading  and  certification  services  to  the 
meat  industry.  The  payment  is  for  back 
pay  and  leave  benefit  entitlements  for 
these  employees  in  accordance  with 
Federal  regula  tions. 

Even  with  increased  operating 
efficiencies,  the  program  is  unable  to 
absorb  any  additional  increases  in 
program  operating  costs  without 
corresponding  increases  in  the  houriy 
fee  rate,  or  significant  reductions  in 
program  services.  The  Agency  has 
determined  that  unless  fees  are  adjusted 
appropriately,  it  will  incur  a  loss  of  $1.5 
million  due  to  the  increased  costs  of 
operating  the  program  and  the 
corresponding  projected,  reduced 
revenue  during  fiscal  year  1992. 

One  commenter  urged  the  Agency  to 
increase  cross-utilization  of  employees, 
provide  new  methods  in  charging  for 
service,  and  also  stated  that  this  fee 
increase  would  further  industry 
consolidation.  During  the  past  several 
years,  the  Agency  has  increased  cross- 
utilization  of  employees  within  its  own 
Divisions,  as  well  as  with  other  Federal 
and  State  agencies.  This  has  given  the 
Agency  the  ability  to  provide  cost- 
effective  service  to  many  areas  of  the 
nation.  We  will  continue  to  explore  and 
utilize  these  alternatives.  To  further 
reduce  operating  costs  and  address 
continuing  fluctuations  in  work  loads 
nationwide,  the  Agency  has  increased 
its  use  of  intermittent  personnel.  This 
has  enabled  the  Agency  to  deliver  more 
efficient,  cost-effective  service  to  the 
industry.  Use  of  this  type  of  work  force 
will  continue  in  the  future. 

Regarding  the  comments  addressing 
establishing  the  fee  on  a  volume  basis, 
the  Agency  has  explored  other  methods 
of  charging  for  its  service.  However,  due 
to  the  multitude  of  differing  operations 
and  the  great  diversity  of  product 
graded  and  certified,  we  have  been 
unable  to  find  alternative  means  that 
would  be  equitable  to  all  users  of  the 
service.  Additionally,  most  of  the  costs 
incurred  in  providing  service  are  based 
on  hourly  amounts,  and  this  provides  a 
Boond  basis  for  efficiently  operating  the 
service. 


As  for  this  fee  increase  contributing  to 
the  further  consolidation  of  the  meat 
industry,  the  Aaency  has  aligned  its 
programs  and  work  force  to  provide  for 
efficient  delivery  of  services.  The 
Agency  has  continually  restructured  and 
reorganized  its  organization  to  meet  the 
reduced  demand  for  its  services.  It  will 
continue  to  address  the  changing  needs 
for  its  services  and  continue  providing 
efficient,  cost-effective  service  to  the 
industry  in  the  future.  The  Agency 
believes  that  the  financial  impdct  of  'he 
current  fee  rates  and  this  fee  ra'e 
increase  will  be  minimal  on  the  industry 
and  consumers.  Even  though  users  of  the 
service  will  pay  more  per  hour,  the  meat 
industrj',  as  a  whole,  will  be  using  1p<;s 
total  hours  of  service;  however,  since 
the  total  volume  of  meat  graded  and 
certified  is  expected  to  remain  about  the 
same,  the  unit  cost  for  these  services  to 
the  industry,  and  ultimately  the 
consumer,  will  be  reduced  to 
approximately  SO.OOll  per  pound. 

In  view  of  the  foregoing 
considerations,  the  Agency  will  increase 
the  base  hourly  rate  for  commitment 
applicants  for  voluntary  Federal  meat 
grading  and  certification  services  from 
$30.80  to  $34.00.  A  commitment 
applicant  is  a  user  of  the  service  who 
agrees,  by  commitment  or  agreement 
memorandum,  to  the  use  of  meat  grading 
and  certification  services  for  8 
consecutive  hours  per  day,  Monday 
through  Friday,  between  the  hours  of  6 
a.m.  and  6  p.m.,  excluding  legal 
holidays.  TTie  basis  hourly  rate  for 
noncommitment  applicants  for  voluntary 
Federal  meat  grading  and  certification 
services  will  increase  from  $33.20  to 
$36.40  and  will  be  charged  to  applicants 
who  utilize  the  service  for  8  consecutive 
hours  or  less  per  day,  Monday  through 
Friday,  between  the  hours  of  6  a.m.  and 
6  p.m.,  excluding  legal  holidays.  The 
premium  hourly  rate  for  all  apphcants 
will  be  increased  from  S38  80  to  $42.00 
and  will  be  charged  to  u.«ers  of  the 
service  for  the  hours  worked  in  excess 
of  8  hours  per  day,  between  the  hours  of 
6  a.m.  and  6  p.m..  and  for  hours  worked 
from  6  p.m.  to  6  a.m..  Monday  through 
Friday,  and  for  any  time  worked  on 
Saturday  and  Sunday,  except  on  legal 
holidays.  The  holiday  rate  for  all 
applicants  will  be  increased  from  $61.60 
to  $68.00  and  will  be  charged  to  users  of 
the  service  for  ail  hours  worked  on  legal 
holidays 

The  Agricultural  .Marketing  Act  of 
1948  requires  that  fees  approximately 
cover  the  cost  of  serv  ices  provided 
under  the  meat  grading  and  certification 
program.  The  .Agency  is  responsible  far 
operating  the  meat  grading  and 
certification  program  in  a  prudent 
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manner.  Since  Januarj'  12, 1992,  when 
the  Govemmentwide  saiarj'  and  benefit 
increases  became  effective,  the 

program's  hourly  fee  rate  has  not  been 
sufficient  to  recover  the  cost  of 
providing  such  services.  Therefore,  the 
Agpncv'  must  act  to  increase  fees  and 
reduce  operating  losses  as  soon  as 
possible. 

P'jrsuant  to  5  U.S.C,  55.3.  it  is  her>r'by 
found  that  good  cause  exists  for  not 
delaying  the  effective  action  until  30 
days  after  publication  of  this  final  rule 
in  the  Federal  Register  Therefore,  this 
final  rxAa  will  bo  effective  on  April  6. 
1992, 

List  of  Subjects  in  7  CFR  Part  54 

Food  grades  and  standards,  Food 

i.^he'ing.  Meat  and  meat  products. 

.•\ccordingiy.  the  section  of  the 
regulations  appearing  in  7  CFR  part  54 
relating  to  hourly  fees  for  Federal  meat 
grading  and  certification  of  meats, 
prepared  meats,  and  meat  products  is 
rimonded  as  f(illows: 

PART  54— MEATS,  PREPARED  MEATS, 
AND  MEAT  PRODUCTS  (GRADING, 
CERTIFICATION,  AND  STANDARDS) 

1.  The  authority  citation  for  part  54 
continu.:s  to  read  as  follows: 

Authority:  Agricultural  Marketing  Aci  of 
1946,  sees,  203.  205.  as  amended;  60  Slat.  1087. 
1090.  as  amended  (7  U.S.C.  1622  and  1624). 

§  54.27  [Amended] 

2.  In  §  .54,27id),  the  third  sentence  is 
amended  by  revising  "$33.20"  to  read 

"S36.40".  "S38.80"  to  read  "$42.00",  and 
'561.60"  to  read  "568.00". 

3.  In  §  54, 27(b).  the  second  sentence  is 
amended  by  revising  "S30  80  '  to  read 

■S34,0O",  "$38.80"  to  read   ■$4:00",  and 
"$61.60"  to  read  "$68,00 

Done  at  Washington.  DC,  on  March  27, 
1992, 

Daniel  Haley, 

Adimnistralor. 

[FR  Doc,  92-7543  Filed  4-2-92;  6:45  am] 
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Federal  Grain  Inspection  Service 
7  CFR  Part  800 

Issuance  of  Official  Certificates 

AGEMCY;  Federal  Grain  Inspection 

Service.  USDA. 

ACTION:  Interim  rule  with  request  for 

comment. 

summary:  The  Federal  Grain  Inspection 
Servic  p  (FGIS)  is  revising  the  regulations 
under  the  United  States  Grain  Standards 


Act  (USGSA]  regarding  the  required 
issuance  by  official  inspection  personnel 
of  an  official  certificate  for  each  single- 
lot  inspection  of  grain  in  a  land  came' 
container,  or  barge.  Specifically.  FGIS  is 
revising  the  requirement  by  establishing 
an  exception  for  such  lots  of  grain 
inspected  according  to  instructions  that 
permit  certification  at  the  option  of  ;''ie 
applicant  for  inspection.  FGiS  has 
determined  that  official  cemficates  are 
n{.)t  always  necessary  to  the  trading  of 
gram.  This  action  will  aiiow  the 
implementation  of  instructions  that 
provide  for  issuing  certificates  on  an 
optional  basis, 

EFFECTIVE  DATE:  April  3,  1992. 
Comments  must  be  received  on  or 
before  May  4.  1992. 

ADDRESSES:  VVntten  com.ments  must  be 
siibmitted  to  George  Wollam.  FGIS, 
USDA,  room  0632  South  Building.  P.O. 
Box  96454.  Washington.  DC  20090-6454; 
telecopy  users  may  respond  to  the 
automatic  telecopier  machine  at  (202) 
720-4628. 

Ail  comments  received  will  be  made 
available  for  public  inspection  in  room 
0632  USDA  South  Building,  1400 
Independence  Avenue  SW., 
Washington.  DC.  during  regular 
business  hours  (7  CFR  1.27(b]). 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Wollam,  FGiS  USDA.  room  0632 
South  Building,  P,0  B.-x  9(3454, 
V.'ashmgton,  DC  2(XMVM.'4,  ,202)  720- 
f)2P2, 
SUPf>LEMENTARY  INFORMATION: 

Executive  Order  12291 

This  interim  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform,  This  action  is  not 
intended  to  have  retroactive  effect.  The 
United  States  Grain  Standards  Act 
provides  in  section  87g  that  no  state  or 
subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  v^eighing,  or  description 
of  grain  under  the  Act.  Otherwise,  this 
interim  rule  will  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 


Regulatory  Flexibility  .^ct  Certiricalion 

]oV'Si  C  Fii.'z,  .Adfi:, in i^irtitu!    FGIS, 
,'ias  delerniirt'O  t'la'  itiiS  interim  rule 
will  not  ha. t-  n  (.^-cif    di  '  economic 
impact  CD  a  su!  s;.!-)'  i:  number  of  small 
entities  becaust  :;  nt^ves  regulatory 
requirements  and  reduces  costs 
associated  with  official  inspections. 

Paperwork  Kuductiun 

The  information  collection 
requirements  contained  in  the  rule  being 
amended  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0580- 
0011 

Background 

Currently,  §  800.84(c)  of  the 
regulations  requires  that  an  official 
certificate  t>e  issued  by  official 
inspection  personnel  for  the  inspection 
of  grain  in  each  truck,  trailer,  truck/ 
trailer  combination,  railcar.  barge,  or 
similarly  sized  carrier,  unless  the  grain 
is  part  of  a  combined  lot  or  bulkhead  lot 
Furthermore,  i  800.ieO{a)  of  the 
regulations  requires  the  issuance  of 
official  certificates  for  all  inspection 
services  except  for  certain  local 
movements  of  shiplot  grain. 

In  many  instances,  official  certificates 
are  not  needed  by  applicants  for 
inspection  services  or  by  other  parties  to 
grain  transactions.  This  is  evidenced  by 
the  fact  that  many  certificates  are 
discarded  immediately  upon  receipt.  In 
addition,  these  unwanted  certificates 
require  a  certain  amount  of  time  to 
prepare  and  distribute.  This  increases 
the  cost  of  providing  official  inspection 
services  and  may  cause  delays  in 
elevator  operations. 

From  September  1, 1991.  to  January  31. 
1992,  FGIS  conducted  a  pilot  study  to 
determine  the  feasibility  of  offering  a 
"flexible"  inspection  service  that  would 
allow  the  users  to  tailor  the  service  to  fit 
their  individual  needs.  These  users 
could  select  specific  features  from  other 
"complete"  services  or  modify  the 
current  inspection  procedures,  without 
sacrificing  the  quality  of  the  inspection. 
This  study  concluded  that  State  and 
private  official  agencies  were  capable  of 
providing  a  "flexible"  service  and,  more 
importantly,  that  the  grain  industry 
wants  and  will  use  such  a  service,  if  it  is 
cost-effective  and  timely. 

Subsequently.  FGIS  developed  a  new 
"flexible"  Inspection  service:  The 
official  commercial  inspection  service. 
This  service  was  specifically  designed 
to  facilitate  the  marketing  of  grain  at 
locations  where  other  kinds  of  official 
inspection  services  are  too  costly  or 
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time-consuming.  Like  other  official 
services,  the  official  commercial 
inspection  service  provides  an  impartial 
assessment  of  grain  quality  (grade, 
official  factors,  and  other  criteria)  by 
FGIS-licensed  or  authorized  inspectors, 
using  FGIS-approved  and  checktested 
equipment.  In  addition,  it  allows 
applicants  for  inspection — working  with 
FCIS  or  an  official  agency — to  modify 
the  sampling  and  inspection  procedures 
to  fit  their  individual  needs.  To  foster 
additional  savings,  the  instruction  that 
establishes  the  official  commercial 
inspection  service  provides  for  issuing 
certificates  en  an  optional  basis,  upon 
request. 

FCIS  anticipates  that  official  agencies 
will  reduce  costs  for  oft"icial  commercial 
inspection  ser\'ices.  Most  users  of 
official  commercial  inspection  service 
should  be  able  to  reduce  their  total 
service  costs  by  10  to  40  percent. 

FGIS  has  projected  that  the 
introduction  of  the  official  commercial 
inspection  service  will  increase  the 
number  of  trucklot  inspections 
performed  by  State  and  private  official 
agencies  by  as  much  as  25  percent 
within  three  years,  from  360,452 
trucklots  in  FY  1991  to  450,000  in  FY 
1994.  Hopper  carlot  inspections  should 
increase  by  about  10  percent  during  the 
same  period,  from  944,246  in  FY  1991  to 
1  million  in  FY  1994.  The  number  of 
trucklot  and  hopper  carlot  inspections 
performed  by  FGIS  would  also  increase 
by  nearly  as  much.  Consequently,  this 
service  could  save  the  industry  between 
5350,000  to  $2.2  million  a  year  in  fees 
and  charges  for  inspection  services 
compared  to  the  current  inspection 
system. 

Final  Action 

Allowing  the  implementation  of 
instructions  that  provide  for  issuing 
certificates  on  an  optional  basis  will 
reduce  a  significant  regulatory  burden, 
have  a  positive  economic  impact  on  the 
U.S.  grain  industry,  and  facilitate  the 
orderly  and  timely  marketing  of  grain, 
particularly  at  country  elevators  and 
other  points  of  first  delivery. 

Accordingly,  this  interim  rule  revises 
the  requirement  that  an  official 
commercial  certificate  must  be  issued 
for  each  single-lot  inspection  of  grain  in 
a  land  carrier,  container,  or  barge  by 
establishing  an  exception  for  such  lots 
of  grain  inspected  according  to 
instructions  that  allow  optional 
certification.  Pursuant  to  5  U.S.C.  553.  it 
is  found  and  determined  upon  good 
cause  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect  and  that 
good  cause  exists  for  not  postponing  the 


effective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal  Register 

This  rule  relieves  regulator^ 
provisions  and  requires  no  advance 
preparation  or  planning  by  affected 
persons.  It  should  be  made  effective  as 
soon  as  possible  in  order  to  facilitate  the 
orderly  marketing  of  grain.  A  30-day 
comment  period  is  provided  to  allow 
interested  persons  to  comment  on  this 
interim  final  rule  prior  to  its  finalization. 

List  of  Subjects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure,  and  Grain. 


PART  800— GENERAL  PR 


;ns 


For  reasons  set  out  in  the  preamble.  7 
CFR  part  800  is  amended  as  follows: 

1.  The  authority  citation  for  part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582,  90  Stat.  2867,  as 
amended,  (7  U.S.C.  71  etseq.]. 

2.  Section  800.84(c)  is  revised  to  read 
as  follows: 

§  800.84    inspection  of  grain  in  land 
carriers,  containers,  and  bar'^c  ?  r  c  ng!e 
lots. 

*  *  *  «  * 

(c)  One  certificate  per  carrier: 
exceptions.  Except  as  provided  in  this 
paragraph,  one  official  certificate  shall 
be  issued  for  the  inspection  of  the  grain 
in  each  truck,  trailer,  truck/trailer(s) 
combination,  railcar,  barge,  or  similarly 
sized  carrier.  The  requirements  of  this 
paragraph  are  not  applicable: 

(1)  When  grain  is  inspected  in  a 
combined  lot  under  §  800.85; 

(2)  When  grain  is  inspected  under 
paragraph  (d)  of  this  section;  or 

(3)  When  certification  is  at  the  option 
of  the  applicant  in  accordance  with 
instructions. 
***** 

3.  Section  800.160(a)  is  revised  to  read 
as  follows: 

§  800.160    Official  certificates,  issuance 
and  distribution. 

(a)  Required  issuance.  An  official 
certificate  shall  be  issued  for  each 
inspection  service  and  each  weighing 
service  except  as  provided  §§  800.84, 
800.129,  and  800.139  and  paragraph  (b) 
of  this  section. 
***** 

Dated:  March  19. 1992. 
lohn  C.  Foltz. 

Administrator 

[FR  Doc.  92-7619  Filed  4-2-92;  8:45  am] 
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FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Parts  932  and  941 

192-185.1) 

Operations  of  the  Office  of  Finance 

agency:  Federal  Housing  Finance 

Board. 

action:  Final  rule. 

summary:  The  Federal  Housing  Finance 
Bi^a.'j  (Finance  Board")  is  promulgating 
its  final  rule  on  the  reorganization  of  the 
Office  of  Finance,  a  joint  office  of  the 
Federal  Home  Loan  Banks 
C'FHLBanks").  that  will  alter  the 
management  structure  of  the  Office  of 
Finance  and  enhance  its  ability  to  fulfill 
its  mission  of  issuing  FHLBank 
consolidated  bonds  or  notes. 

EFFECTIVE  DATE:  April  3, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  D.  Sr.eehan,  ."\ssistar.i  Director. 
Financial  Division,  District  Banks 
Directorate,  (202)  408-2870,  or  Charles 
Szlenker,  Attorney.  Office  of  General 
Counsel,  (202)  408-2554,  Federal 
Housing  Finance  Board,  1777  F  Street 
NW.,  Washington,  DC  20006. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Introduction 

Since  1989  the  Finance  Board  has 
succeeded  to  the  duties  of  the  former 
Federal  Home  Loan  Bank  Board 
("FHLBB")  in  its  capacity  as  the 
regulator  of  the  FHLBank  System, 
pursuant  to  the  Federal  Home  Loan 
Bank  Act.  One  such  duty  is  to  issue  the 
FHLBank  consolidated  debentures, 
bonds  or  notes  ("consolidated 
obligations")  that  are  the  joint  and 
several  obligations  of  the  12  FHIJ3anks. 
12  U.S.C.  1430  (b)  and  (c)  (Supp.  I,  1989). 
The  capital  raised  through  the  sale  of 
the  consolidated  obligations  is 
channeled  by  the  FHLBanks  to  their 
members,  through  secured  advances, 
and  in  turn  used  for  residential  housing 
finance.  In  this  way,  the  FHlJ3ank 
consolidated  obligations  are  an 
important  link  in  the  chain  of  home 
mortgage  financing  in  the  nation. 

On  January'  24,  1992  the  Finance  Board 
issued  an  interim  final  rule  that 
reorganized  the  structure  of  the  Office  of 
Finance.  57  FR  2832  (Jan.  24,  1992).  The 
reasons  for  the  restructuring  were 
described  in  the  SUPPLEMENTARY 
INFORMATION  portion  of  that  rule.  See 
generally  id.  at  2832-33,  The  Finance 
Board  provided  for  a  30-day  comment 
period,  notwithstanding  that  it  was 
promulgating  the  rule  in  final  form.  That 
action  accorded  the  public  an 
opportunity  to  give  constructive 
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commentary  about  the  restructuring 
effort. 

II.  Changes  to  Final  Rule 

T}:e  Finance  Board  has  received 
comments  suggesting  a  change  m  the 
quorum  requirements  for  meetings  of  the 
Office  of  Finance  Board  of  Directors 
("OF  Board"].  After  dehbcrating  on  the 
proposal,  the  Finance  Board  determined 
that  there  is  no  overriding  need  to 
require  the  attendance  of  all  three 
members  of  the  governing  OF  Board 
during  a  meeting.  Therefore,  the  Finance 
Board  is  relaxmg  the  quorum 
requirement  for  meetings  of  the  OF 
Board. 

This  quorum  constitutes  a  majority  of 
the  OF  Board  membership  The  use  of  a 
majority'  of  the  members  as  a  quorum  for 
meetings  is  consistent  with  the  United 
States  Supreme  Court's  view  that  the 
common  law  permits  the  quorum  for  a 
collegia!  body  to  be  the  maiority  of  its 
members-  Sp'e  FTC  v.  FlolhiJ!  Prod .  389 
U.S.  179,  183  (1967). 

The  Finance  Board  is  also  changing 
the  method  by  which  the  Office  of 
Finance  shall  reimburse  the  pnvate 
citizen  member  of  the  OF  Board  t'or  the 
cost  of  attending  OF  Board  m.cetings, 
and  is  increasing  the  term  of  each 
member  to  three  years.  The  Finance 
Board  is  also  clarifying  that  the 
members  of  the  Board  of  Directors, 
notwithstanding  their  appomtmenis  to  a 
term,  will  serve  at  the  pleasure  of  the 
Finance  Board. 

The  Finance  Board  is  permitting  the 
OF  Board  to  set  the  terms  and 
conditions  for  indemnifying  OF  Board 
mem.bers  as  well  as  officers  and 
employees  of  the  Office  of  Finance,  and 
is  making  miscellaneous  technical 
corrections  to  the  text  of  the  rule. 

Regulatory  Flexibility  Act 

The  Finance  Board  has  determined,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  tliat  this 
rule  will  not  have  a  significant  impact 
on  small  business  entities.  That  analysis 
is  detailed  in  the  interim  final  rule.  See 
57  FR  2834  (Jan.  24.  1992). 

List  of  Subjects  in  12  CFR  Part  941 

Organization  and  functions 
(Government  agencies). 

Accordingly,  the  interim  final  rule 
removing  12  CFR  932.55,  9:]2.5t3  and 
932.57  and  adding  12  CFR  part  941. 
which  was  published  at  57  FR  2832  on 
January  24.  1992.  is  adopted  by  the 
Finance  Board  as  a  final  rule,  with  the 
following  changes. 


PART  941— OPERATIONS  OF  THE 
OFFICE  OF  FINANCE 

1.  The  authonty  citation  for  part  941 
continues  to  read  as  follows: 

.'Kuthority:  Sec.  2B,  103  Stat.  414,  as 
amended  (12  U,S.C.  1422b);  sec.  11, 47  Stat. 
733.  as  amended  (12  U.S.C  14311. 

2.  Section  941.6  is  am<  nded  by  adding 
the  pi-irase  "section  2lB(c)(l)(A)"  in 
place  of  4lB(c)(l)(.^)"  in  paragraph 
(c)(3),  and  by  revising  paragraph  (c)(2) 
to  read  as  follows 

§  941  6     Director  of  the  Office  o*  Finance 

f  «.  •  »  • 

(c)  *  *  * 

(2)  A  member  of  the  Directorate  of  the 
Financing  Corporation,  pursuant  to 
section  21(b)(1)(A)  of  the  Federal  Home 
Loan  Bank  Act,  as  amended  (12  U.S.C. 
1441(b)(1)(A)):  and 

*  *  •  «  • 

3.  Section  941.7  is  amended  by  the 
phrase  "to  pay  in  accordance  with  the 
travel  and  expense  reimbursement 
policies  in  effect  at  such  President's 
Bank"  in  place  of  "to  pay"  the  second 
place  it  appears  in  paragraph  (f)(l)(ii), 
by  adding  the  phrase  "a  director  serving 
on"  in  place  of  "the  chairmen  or  in 
paragraph  [T]{Z],  and  by  revising 
paragraphs  (d)(1),  (d)(4)(i)  and  (d)(4)(ii) 
to  read  as  follows: 

§  94 1 .7    Otflce  of  Bn»r»ce  BoartJ  of 
Director* 

(dj  Tc'-nis—il]  Length.  Except  is 
provided  in  paragraphs  (d)(3)  and  (4)  of 
this  section,  the  OF  Board  of  Directors 
shall  serve  at  the  pleasure  of  the 
Finance  Board  or  for  terms,  which  shall 
be  staggered,  of  three  years  beginning 

on  April  1. 

*        *        *        •        « 

(4)  •   •   * 

(i)  One  of  the  Bank  President  members 
shall  serve  from  the  date  of  appointment 
until  March  31, 1993  or  at  the  pleasure  of 
the  Finance  Board  and  the  other  shall 
serve  from  the  date  of  appointment  until 
March  31, 1994  or  at  the  pleasure  of  the 
Finance  Board. 

(ii)  The  Private  Citizen  member  shall 
serve  from  the  date  of  appointment  until 
March  31, 1995  or  at  the  pleasure  of  the 
Finance  Board, 

4  Setuon  941.8  is  amended  by  adding 
the  phrase  "section  12(a)"  in  place  of 
"section  32fTl"  ;r.  paragraph  (a),  and  by 
adding  .-.  ;.i  w  pjdriraph  (d)  to  read  as 
follows: 

§941.8    Powers  of  the  Office  of  Finance 
Boart  of  Directors. 


(d)  Indemnification.  (1)  The  OF  Board 
of  Directors  is  empowered  to  determine 
the  terms  and  conditions  under  which 
its  members,  the  Director,  and  other 
officers  and  employees  of  the  Office  of 
Finance  will  be  indemnified  by  the 
Office  of  Finance,  provided:  that  such 
terms  and  conditions  will  not  be 
inconsistent  with  terms  and  conditions 
of  indemnification  of  directors,  officers 
and  employees  of  the  Bank  System, 
generally. 

(2)  Such  indenmification  procedures, 
when  duly  adopted,  may  be 
supplemented  by  a  contract  of 
insurance,  and  all  expenses  incident  to 
indemnification  will  be  treated  as  an 
expense  of  the  Office  of  Finance. 

5.  Section  941.10(b)  is  revised  to  read 
as  follows: 

■^  Q,)  1  10     Meetings  o*  ••>*  0+*tce  o*  f  t"3'^r«> 

Boar  a  of  Dn-ectors 

•  «  *  •  • 

(b)  Quorum.  A  quorum  for  purposes  of 
OF  Board  of  Directors  meetings  shall  be 
at  least  two  members. 

Dated:  March  24. 1992. 
By  the  Federal  Housing  Finance  Board. 
Daniel  F.  Evans,  ]r.. 

Chairman. 

[FR  Doc.  92-7411  Filed  4-2-92;  8:45  am) 


DEPARTMENT  OF  MOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secetarv 

24  CFR  Pan  S?6 

Docket  No  «-&2''i6i.;j   F  R.  2970-C-02) 

fi:N'  I501-AB2- 

Tec^'imca!  Rute  To  Phase  Out  HAP  a"d 
CHAP  and  To  Phase  in  CHAS   Aod-'n;; 
CHAS  to  Exis'tm}  Begulattons   Fma! 
Rule,  Correciioo 

agency;  Oiiu^e  of  the  Secretary.  HUD. 
action:  Final  rule;  correction. 

summary:  On  October  31, 1991  (56  FR 
56124)  the  Department  published  a  final 
rule  in  the  Federal  Register  to  amend 
existing  program  regulations  that  were 
affected  by  the  interim  rule  on 
Comprehensive  Housing  Affordability 
Strategies  (CHAS)  published  on 
February  4. 1991  (56  FR  4480).  This 
document  corrects  one  of  the 
amendatory  instructions. 
EPFECTIve  DATES:  Tiocj'mhp.T  2.  1991 
FOR  FUHTHCR  INFOflMATK)*  CO»fTACT: 

Sally  Warner  Watts,  Senior  Attorney 
Advisor.  Office  of  General  Coimsel 
room  10276.  Department  of  Housing  and 
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Urban  Development,  451  Seventh  Street. 
SW..  Washington.  DC  20410-0500; 
telephone  (202)  708-2084.  Hearing  or 
speech-impaired  individuals  may  call 
HUD'S  TDD  number  (202)  755-3259. 
'These  are  not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  Item  28 
of  *he  fir.al  rule  published  on  October 
31.  1991  (56  FR  56128)  amended 
§  576.51{b){2)(i).  The  instruction,  found 
in  column  3.  purported  to  remove  "the 
term  'CHAP'  in  the  two  places  that  it  is 
used  and  substituting  in  its  place  the 
term  'housing  strategy'."  The  paragraph 
being  amended  actually  contained  the 
term  "CHAP"  in  three  places. 

Accordingly,  in  FR  Doc.  91-26211.  the 
amendatory  language  for  the  final  rule 
that,  in  part,  amended  24  CFR  part  576, 
published  in  the  Federal  Register  on 
October  31. 1991  (56  FR  56128).  is 
corrected  as  follows:  , 

§  576.51    [Corrected] 

On  page  56128,  in  column  3,  in  the 
amendatory  language  for  item  28,  line  9 
is  corrected  to  read: 
"term  'CHAP'  in  the  three  places  that  it  is". 

Dated:  March  26, 1992. 
Grady  ].  Norris, 

Assistant  General  Counsel  for  Regulations. 
(FR  Doc.  92-7651  Filed  4-2-92;  8:45  am] 


DEPARTMENT  OF  THE  ^REASUP"' 
Internal  Revenue  Service 

26  CFR  Part  1 

"TD  3385 

HIS  1545-AP^5  I 


Allocations  Attributable 
Nonrecourse  Liabii-ties 


o  f^  a 'trees'' 


agency:  internal  Revenue  Service. 
Treasury. 

ACTION:  Correction  to  final  regulations. 

summary:  This  document  contains 
LurreLtions  to  the  final  regulations  (T.D. 
8385).  which  were  published  Friday. 
December  27. 1991  (56  FR  66978).  The 
regulations  related  to  allocations 
attributable  to  partnership  nonrecourse 
"abilities. 

EFFECTIVE  DATE:  December  28.  IPPl 

FOR  FURTHER  INrOBMaTIO»«  CONTACT; 

Susan  Pace  Hamili,  202-377-9470  (not  a 
toil  free  number). 

SUPPUEMENTARV  INFORMATION 

Bt!(  kyrouni:  I 

This  document  contains  corrections  to 
the  final  regulations  (TD  8385),  which 
were  published  in  the  Federal  Register 
for  Friday.  December  27. 1991  (56  FR 


66978).  The  final  regulations  added  new 
regulation  S  1704-2  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  704(b)  of  the  Internal  Revenue 
Code  of  1986.  The  regulations  related  to 
allocations  attributable  to  nonrecourse 
liabilities. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  and  omissions  that  may 
be  misleading  and  are  in  need  of 
clarification,  and  do  not  reflect  the 
extension  of  transitional  rules  provided 
by  Notice  88-87. 

Correction  of  Publication 

Accordingly,  the  publication  on 
December  27. 1991.  of  the  final 
regulations  (T.D.  8385).  which  were  the 
subject  of  FR  Doc.  91-30843.  is  corrected 
as  follows: 

§  1.704-1     [Corrected  J 

Paragraph  1.  On  page  66983.  column  1, 
instructional  paragraph  5-6  is  removed 
and  instructional  paragraphs  5  and  6  are 
correctly  added  as  follows: 

Far.  5.  Section  1.704-l(b)(2)(ii)(£/)(6)  is 
amended  by  removing  the  second 
parenthetical  phrase  and  adding  the 
following  parenthetical  phrase  in  its 
place  "(other  than  increases  pursuant  to 
a  minimum  gain  chargeback  under 
paragraph  (b)(4)(iv){e)  of  this  section  or 
under  §  1.704-2(f);  however,  increases  to 
a  partner's  capital  account  pursuant  to  a 
minimum  gain  chargeback  requirement 
are  taken  into  account  as  an  offset  to 
distributions  of  nonrecourse  liability 
proceeds  that  are  reasonably  expected 
to  be  made  and  that  are  allocable  to  an 
increase  in  partnership  minimum  gain)". 

Par.  6.  Section  1.704-l(b)(2)(iv)(r)  is 
amended  by  removing  the  word 
"sentence"  and  adding  the  word 
"sentences"  in  the  last  sentence,  and  by 
adding  prior  to  that  last  sentence  the 
following  sentence: 
"With  respect  to  a  partnership  that 
began  operating  in  a  taxable  year 
beginning  before  May  1. 1986. 
modifications  to  the  partnership 
agreement  adopted  on  or  before 
November  1, 1988.  to  make  the  capital 
account  adjustments  required  to  comply 
with  this  paragraph,  and  otherwise  to 
satisfy  the  requirements  of  this 
paragraph,  will  be  treated  as  if  such 
modifications  were  included  in  the 
partnership  agreement  before  the  end  of 
the  first  partnership  taxable  year 
beginning  after  April  30, 1986." 

§1.704-2    [Corrected] 

Par.  2.  On  page  66985,  column  1.  lines 
7  through  9  of  5  1.704-2(f)(3)  are 
corrected  to  read  "liability  or  is  used  to 
increase  the  basis  of  the  property 


subject  to  the  nonrecourse  liability,  and 
the  partner's  share  of  the  net  decrease  in 
partnership  minimum  gain  results  from 
the  repayment  or  the  increa.sp  to  thp 
property's  basis.  See". 

Par.  3.  On  page  66986.  column  3.  in 
§  1.7(>4(h)(lj,  lines  3  through  5  are 
corrected  to  read:  "among  the  liabilities 
in  proportion  to  the  amount  each 
liability  contributed  to  the  increase  in 
minimum  gain". 

Par.  4.  On  page  66987.  column  1,  in 
§  1.704-2(h){4),  lines  1  through  3  are 
corrected  to  read  "each  liability  in 
proportion  to  the  amoimt  each  liability 
contributed  to  the  increase  in  minimum 
gain". 

Par.  5.  On  page  66988.  column  3.  line  4 
of  §  1.704-2(l)(l)(ii)  is  corrected  to  read 
"and  before  December  28, 1991,  or  a 
partnership  agreement  entered  into  on 
or  before  December  29,  1988,  that 
elected  to  apply  former  §  1.704- 
lT(b)(4)(iv)  (as  contained  in  the  CFR 
edition  revised  as  of  April  1. 1991), 
complied" 

Par.  6.  On  page  66994,  column  3,  lines 
1  through  9  of  the  formula  in  §  1.704- 
2(m).  Example  4,  paragraph  (i).  are 
corrected  to  read 

net  increase  in  the  partnership  minimum 
gain  for  that  taxable  year  X  total 
depreciation  deductions  for  that  taxable  year 
on  the  specific  property  securing  the 
nonrecourse  liability  to  the  extent  minimum 
gain  increased  on  that  liability  (divided  by) 
total  depreciation  deductions  for  that  taxable 
year  on  all  properties  securing  nonrecourse 
liabilities  to  the  extent  of  the  aggregate 
increase  in  minimum  gain  on  all  those 
liabilities. 
Dale  D.  Goode. 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc  92-7541  Filed  4-2-92;  8:45  am) 

BILUNG  COOE  M30-01-M 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1613 

Office  of  Federal  Operations;  Address 
Change 

AGENCY:  Equal  Employment  Opportunity 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Equal  Employment 
Opportunity  Commission  is  amending  its 
regulations  to  reflect  the  change  of  the 
address  of  its  Office  of  Federal 
Operations,  from  5203  Leesburg  Pike, 
suite  900.  Falls  Church,  VA  22041,  to 
1801  L  Street,  NW.,  Washington,  DC 
20507. 

EFFECTIVE  DATE:  .April  3, 1992. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  ),  Schlagefer,  Assistant  Legal 
Counsel,  or  Wendy  L.  Adams,  Attorney, 
(202)  663-4669. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  29  CFR  Part  161G 

Administrative  practice  and 
procedure,  Equal  employment 
opportunity.  Government  employees. 

For  the  Commission. 

Evan  j.  Kemp.  Jr., 
Chairman. 

Accordingly.  29  CFR  Part  1613  is 
amended  as  follows: 

PART  1613-EQUAL  EMPLOYMENT 
OPPORTUNITY  IN  THE  FEDERAL 
GOVERNMENT 

1.  The  authority  citation  for  part  1613 
continues  to  read: 

Authority:  42  U.S.C.  2000e-16;  29  U.S.C. 
633a;  29  U.S.C.  791  and  794a:  29  U.S.C.  206(d); 
E.O.  10577.  3  CFR  218  (1954-1958  Comp.):  E.G. 
11222.  3  CFR  306  (1964-1965  Comp);  E.G. 
11478.  3  CFR  133  (1969  Comp.);  E.O.  12106,  44 
FR  1053  (1978);  Reorg.  Plan  No.  1  of  1978,  43 
FR  19807  (1978).  unless  otherwise  noted. 

PART  1613-!AMENDED| 

2.  Part  1613  is  amended  as  follows: 
Rrmnve  "5203  Leesburg  Pike,  Suite 

9(K).  Falls  Church.  VA  22041"  and  insert 

1801  L  Street,  NW..  Washington,  DC 
20507"  in  each  of  the  following  sections: 
1613.232;  1613.414(b);  1613.806(a). 

[FR  Doc.  92-7457  Filed  4-2-92;  8:45  am] 

BILLING  CODE  65^0-01 -M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COT  P  TAMPA  Regulation  92-191 

Safety  Zone  Regulations;  Maximo 
Drawbridge  and  intercoastal 
Waterway,  Mile  Mark  110,  Tampa  Bay, 
FL 

agency:  Coast  Guard,  DOT. 
ACTION:  Emergency  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  1000  feet  on 
both  sides  of  the  Maximo  DrawbruJge 
which  crosses  the  Intercoastal 
Waterway.  Boca  Ciega  Bay,  near  mile 
mark  110.  The  zone  is  needed  to  protect 
vessels  from  a  safety  hazard  associated 
with  the  removal  of  the  old  Maximo 
Drawbridge.  This  is  an  exclusion  zone 
and  no  traffic  is  authorized  except  for 
Coast  Guard.  Coast  Guard  Auxiliary. 


Florida  Marine  Patrol,  and  Contractor 

vessels. 

EFFECTIVE  DATES:  This  regulation 
becomes  eff(  ctive  on  Monday,  March 
16, 1992, 11  a.m.  Eastern  Standard  Time 
(EST).  It  terminates  on  Monday.  April 
13, 1992,  4  p.m.  EDT. 

FOB  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  E.A.  Blackadar. 
Jr.,  U.S.  Coast  Guard  Marine  Safety 
Office,  Tampa,  FL,  at  (813)  228-2189. 

SUPPLEMENTARY  INFORMATION:  In 
accordani  >  vv,;h  5  I   S  C  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
required  to  respond  to  potential  hazards 
to  the  vessels  involved. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  Commander  E.A.  Blackadar, 
Jr.,  project  officer  for  the  Captain  of  the 
Port  and  Lieutenant  J.M.  Losego,  project 
attorney.  Seventh  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulation 

This  regulation  is  necessary  to 
prevent  hazard  to  vessels  during  the 
removal  of  the  old  Maximo  Drawbridge. 
The  Florida  Department  of 
Transportation  has  contracted  with 
Cone  Construction  for  removal  of  the 
old  northbound  span  of  the  Maximo 
Drawbridge  beginning  in  March  1992.  In 
order  to  accomplish  the  removal  of  the 
bascule  bridge,  it  is  necessary  to  stop  all 
vessel  traffic  in  the  navigation  channel 
for  several  one-hour  periods.  The  first 
designated  closure  periods  are  on  March 
16, 1992,  from  11  a.m.  to  12  p.m.  (noon) 
and  from  3  p.m.  to  4  p.m.  Specifically, 
the  portion  of  the  Intercoastal 
Waterway  closed  is  near  mile  mark  110, 
Boca  Ciega  Bay,  between  Daybeacon  13 
(LLNR  49775)  position  27^1-33.810  N. 
082-40-18.150  W.  and  Daybeacon  14 
(LLNR  49705)  position  27-41-32.621  N, 
082-41-00  808  W,  1000  feet  on  both  sides 
of  Maximo  Drawbridge.  The  contractor 
will  attempt  to  demolish  the  southern 
bascule  bridge  counterweight  within  the 
first  hour  of  the  operation  and  northern 
bascule  bridge  counterweight  during  the 
second  hour.  The  channel  will  be  re- 
opened to  traffic  as  soon  as  safety 
allows.  Subsequent  closure  periods  will 
be  necessary  to  demolish  the  bascule 
bridge  piers,  both  above  and  below 
water. 


This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  Fart  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures,  Vessels. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231:50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1,  6.04-6,  and  160.5. 

2.  A  new  §  165.T0719  is  added  to  read 
as  follows: 

!t65T0719     S.^ielv  ?one    irtercoasta' 
Wster-wsy    Boca  C-egs  Bay    Mce  Ma'k    '10, 
Bf'fwep'-  DaybPacor-  '3  ard  i4    'a-'cs  Bay, 
flo'taa 

(a)  Location:  The  following  area  is  a 
safety  zone:  1000  feet  on  both  sides  of 
the  Maximo  Drawbridge,  crossing  the 
Intercoastal  Waterway  near  mile  mark 
110.  Boca  Ciega  Bay.  between 
Daybeacon  13  (LLNR  49775)  position  27- 
41-33.810  N,  082-40-18.150  W.  and 
Daybeacon  14  (LLNR  49705)  position  27- 
41-32.621  N.  082-41-00.808  W. 

(b)  Effective  Date:  This  regulation 
becomes  effective  on  Monday,  March 
16, 1992,  at  11  a.m.  EST.  It  terminates  on 
Monday,  April  13, 1992.  at  4  p.m.  EDT. 

(c)  Regulations:  In  accordance  with 
the  general  regulations  of  §  165.23  of  this 
part,  this  is  an  exclusion  zone,  and  no 
traffic  is  authorized  except  for  Coast 
Guard.  Coast  Guard  Auxiliary.  Florida 
Marine  Patrol,  and  authorized 
contractor  vessels. 

Dated:  March  12, 1992. 

M.|.  Schiro, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Tampa,  Florida. 

[FR  Doc.  92-7642  Filed  4-2-92:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73  ' 

(MM  DodsBt  No.  B«-5M,  90-5  2'   RM-«891, 
RM-«924,  RM-7130,  RM-7275.  RM-  '302, 
RM-7490,  RM-7723,  RM-7724 

Radio  Broadcasting  Services;  Albany 
Cameron,  Columbia,  Gallatin 
Huntsville,  Malta  Bend  and  Marstiall, 
MO 

agency:  Federal  Conimunications 

Commission. 

ACno«:  Final  rule. 

summary:  This  document  consolidates 
two  dociceted  proceedings  and 
substitutes  Channel  261 C2  for  Charuiel 
222A  at  Cameron.  Missouri,  at  the 
request  of  Cameron  Radio,  Inc.: 
substitutes  Chaimel  288C1  for  Channel 
268C2  at  Columbia.  Missouri,  at  the 
request  of  Columbia  FM.  Inc.; 
substitutes  Channel  278C2  for  Channel 
223A  at  Huntsville,  Missouri,  at  the 
request  of  Contemporary  Broadcasting, 
inc.;  allots  channel  248C3  to  Malta  Bend, 
NJissouri,  at  the  request  of  Miles  Carter 
and  allots  Charmel  269C3  to  Gallatin. 
Missouri,  at  the  request  of  Missouri 
Valley  Broadcasting,  Inc..  in  response  to 
a  settlement  agreement  offered  by 
parties  to  these  proceedings.  See  54  PR 
51308.  December  14, 1989  and  55  PR 
47495,  November  14, 1990.  See  also 
Supplementary  Information,  infra.  With 
this  action,  the  proceeding  is  terminated. 

DATES;  Effective  May  15. 1992.  The 
v.  :r,d  VA  period  for  filing  applications  at 
Gallatin.  Missouri  will  open  on  May  18, 
1992.  and  close  on  June  17, 1992.  The 
window  period  for  filing  applications  at 
Malta  Bend,  Missouri  will  open  on  May 
18, 1992.  and  close  on  June  17, 1992. 

FOP  FURTHER  INFORMATION  CONTACT: 

Eiizaoetn  Beaty.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPf>C£MENTARy  fNFORMATlON:  ThiS  18  a 

?  V  nopsis  of  tlie  Commission  s  Report 
and  Order.  MM  Docket  No.  89-558  and 
MM  Docket  No.  90-527,  adopted  March 
19, 1992.  and  released  March  31. 1992. 
This  document  grants  a  Settlement 
proposed  by  Columbia  FM.  Inc..  Gamett 
Tuttle.  Missouri  Broadcasting,  Inc.,  and 
Miles  Carter.  The  Request  for  Dismissal 
of  Counterproposal  filed  by  York  David 
Anthony  to  allot  Channel  261 C2  to 
.Albany,  Missouri,  is  Granted  (RM-7275). 
The  Request  for  Withdrawal  of  Petition 
for  Rule  Making  and  ELxpression  of 
Interest  filed  by  Garnet  Tuttle  to  allot 
Channel  248C2  to  Marshall,  Missouri,  is 
f  .ranted  (RM-7302).  The  coordinates  for 


Channel  261C2  at  Cameron  are  39-59-02 
North  Latitude  and  94-08-28  West 
Longitude,  with  a  site  restriction  of  28  4 
kilometers  north  {RM-6924).  The 
coordinates  for  Channel  268C1  at 
Columbia  are  39-03-00  North  Latitude 
and  92-25-00  West  Longitude,  with  a 
site  restriction  12.8  kilometers  northwest 
(RM-7130).  The  coordinates  for  Channel 
278C2  at  Huntsville  are  39-2»-^t5  North 
Latitude  and  92-25-05  West  Longitude 
with  a  site  restriction  12.6  kilometers 
northwest  (RM-7490).  The  coordinates 
for  Channel  28903  at  Gallatin  are  39-4^ 
56  North  Latitude  and  93-54-35  W  est 
Longitude  with  a  site  restriction  11.5 
kilometers  south  (RM-7724).  The 
coordinates  for  Channel  248C3  at  Malta 
Bend  are  39-11-48  North  Latitude  and 
93-21-42  West  Longitude  (RM-6891. 
RM-7723).  The  authorizations  of 
Stations  KDEE(PM1,  Cameron.  Station 
KARO(FM),  Columbia  and  Station 
KTDI(FM)  Huntsville,  are  modified  to 
specify  operation  on  the  new  cJiaimels 
pursuant  to  Commission  Rule  1.420(g). 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  In 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street,  NW.,  Washington,  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
Downtown  Copy  Center.  (202)  452-1422. 
1714  21st  Street  NW..  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

pah:  .'J-amlnoed 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

§73.202[  Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  222A  and  adding 
Channel  261C2  at  Cameron,  removing 
Channel  223A  and  adding  Channel 
278C2  at  Huntsville,  removing  Channel 
268C2  and  adding  Channel  288C1  at 
Columbia,  adding  Channel  269C3. 
Gallatin  and  adding  Malta  Bend. 
Channel  248C3. 

Federal  Communicatioiu  Commission. 
Michael  C  Ruger, 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  92-7730  Filed  4-2-92:  8:45  amj 

BILUNQ  COOe  (712-01-11 


47  CFR  Part  73 

(MM  Docket  No.  89-429;  RM-6874;  RM- 
7206;  RM-7256] 

Radio  Broadcasting  Services; 
Wellington.  Wichrta  and  Andover.  KS 

AGENCY:  Federdl  Communications 

Cor~,r-;,.=;s.on. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
230C2  to  .Andover.  Kansas,  in  response 
to  a  counterproposal  filed  by  Jonathan 
Fricke  (RM-7256).  It  also  dismisses  a 
petition  for  rule  making  fRM-6874)  filed 
by  Johnson  Enterprises,  Inc.  (Johnson), 
licensee  of  Stations  KZED  iFM). 
Channel  288.^1.  Wt'llmg'on.  Kansas, 
which  requested  the  substitution  of 
Channel  230C2  for  Channel  228A  at 
Wellington  and  the  modification  of 
Johnson's  license  to  specify  operation  on 
the  upgraded  channel,  see  the  Notice  of 
Proposed  Rule  Making.  54  FR  41852 
(October  12, 1989).  and  denies  a 
counterproposal  submitted  by  Willie 
Kendrick  to  allot  Channel  231. ^  to 
Wichita,  Kansas  (RM-7206)  as  that 
community's  sixth  local  FM  service.  The 
coordinates  for  the  Andcver  allotment 
are  37-^2-54  and  97-06-54.  With  this 
action,  this  proceeding  is  terminated. 

EFFECTIVE  DATE;  May  15   1992 

FOfl  FURTHER  INFORMATION  CONTACT: 

Belford  V,  Laws.on.  Ill  N!  .ss  Media 
Bureau,  (202)  C.34-6530 

SUPPLEMENTARY  INFORMATION;  This  is  a 
8yr.ops;s  of  the  Conn;  ss'on's  Report 
and  Order.  MM  Docket  No.  89-429, 
adopted  March  20,  1992,  and  released 
March  31, 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street.  N'W.,  Washington,  DC 
20036. 

Lis!  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— AMENDED 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  V  S.C   1S4  303 

§  73.202    (Amended! 

2  Section  73.202(bi,  the  Table  of  I-'M 
Allotments  under  Kansas,  is  amended 
by  addsng  Andover.  Channel  230C3. 
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Federal  Communications  Commission. 
Michael  C.  Ruger, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FK  Dor  92-— 33  Filed  4-2-92;  8:45  am) 

BILLING  CODE  6712-01-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 
[Docket  No.  911176-2018) 

Groundfish  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
^.■rv  he  (NMFS],  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 

summary:  NMFS  is  establishing  a 
directed  fishing  allowance  and  is 
prohibiting  directed  fishing  for  Pacific 
'od  in  the  Central  Regulatory  Area 
(statistical  areas  62  and  63)  of  the  Gulf 
of  Alaska  (GOA).  This  action  is 
necessary  to  prevent  the  total  allowable 
catch  (TAC)  for  Pacific  cod  in  the 
Central  Regulatory  Area  from  being 
exceeded.  The  intent  of  this  action  is  to 
promote  optimum  use  of  groundfish 
while  conserving  Pacific  cod  stocks. 
EFFECTIVE  DATES:  12  noon,  Alaska  local 
time  (A.l.t.J,  April  4, 1992.  through  12 
midnight,  A.l.t.,  December  31, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patsy  A.  Bearden,  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS,  (907)  586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 
domestic  and  foreign  groundfish 
fisheries  in  the  exclusive  economic  zone 
of  the  GOA  are  managed  by  the 
Secretary  of  Commerce  under  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act.  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  and  is 
implemented  by  regulations  appearing 
at  50  CFR  part  611.92  and  parts  620  and 
672. 

The  amount  of  a  species  or  species 
group  apportioned  to  a  fishery  is  TAC, 
as  stated  in  §  672.20(a)(2).  Under  the 
final  notice  of  specifications  (57  FR  2844, 
January  24,  1992),  the  amount 
apportioned  to  Pacific  cod  for  the 
Central  Regulatory  Area  was  set  at 
39,000  metric  tons  (mt). 

Under  §  672.20(c)(2).  the  Director, 
Alaska  Region,  NMFS  (Regional 
Director],  has  determined  that  the 
amount  of  Pacific  cod  apportioned  to  the 


Central  Regulatory  Area  will  soon  be 
reached.  Therefore,  NMFS  is 
establishmg  a  directed  fishing 
allowance  of  35.420  mt,  and  is  setting 
aside  the  remaining  of  3,580  mt  of  the 
current  apportionment  as  bycatch  to 
support  other  anticipated  groundfish 
fisheries.  The  Regional  Director  has 
determined  that  the  directed  fishery 
soon  will  catch  its  directed  fishing 
allowance.  Consequently,  under 
§  672.20(c)(2),  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  in  the 
Central  Regulatory  Area,  effective  from 
12  noon,  A.l.t..  April  4. 1992,  through  12 
midnight,  A.l.t.,  December  31, 1992. 

After  this  closure,  in  accordance  with 
§  672.20(g)(3),  amounts  of  Pacific  cod 
retained  on  board  a  vessel  in  the  Central 
Regulatory  Area  of  the  GOA  may  not 
equal  or  exceed  20  percent  of  the 
amount  of  all  other  fish  species  retained 
at  the  same  time  by  the  vessel  during 
the  same  trip  as  measured  in  round 
weight  equivalents. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Fart  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  31, 1992. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  Notional 
Marine  Fisheries  Senice. 
[FR  Doc.  92-7703  Filed  3-31-92;  12:56  pm) 

BILLING  CODE  3510-22-M 


50  CFR  Parts  672  and  675 

DocKet  No,  920382-2082 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area  and  Groundfish 
of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
S,  r\ice  (NMFS),  NOAA.  Commerce. 
ACTION:  Emergency  interim  rule;  request 
for  comments. 

SUMMARY:  NMFS  has  determined  that 
an  emergency  exists  in  groundfish 
fisheries  in  the  Gulf  of  Alaska  (GOA) 
and  in  the  Bering  Sea  and  Aleutian 
Islands  area  (BSAI).  Current 
management  measures  applicable  to  the 
management  and  monitoring  of 
prohibited  species  bycatch  amounts 
must  be  revised.  This  action  is 
necessary  to  respond  to  new 
information  applicable  to  the 
management  of  prohibited  species 
bycatch  and  to  avoid  serious  problemt 


pertinent  to  inseason  management  and 
monitoring  of  prohibited  species  bycatch 
allowances.  This  action  is  intended  to 
further  the  goals  and  objectives 
contained  in  the  fishery  management 
plans  for  the  groundfish  fisheries  off 
Alaska. 

DATES:  Effective  March  30. 1992  through 
July  2. 1992.  Comments  are  invited  on 
this  action  until  April  20. 1992. 

ADDRESSES:  Copies  of  the 
Environmental  Assessment  (EA) 
prepared  for  this  action  may  be 
obtained  from  Ronald  J.  Berg,  Chief. 
Fisheries  Management  Division.  Alaska 
Region.  National  Marine  Fisheries 
Service.  P.O.  Box  21668.  Juneau.  Alaska 
99802.  Comments  should  be  sent  to  the 
same  address. 

F  O  R  FUR  '  H  E,  R  :  f.  F  0  P  M  A  ''  0  N  C  i  :■  N  '  A  CT: 

Susan  J.  balveson  (1  iihcries 
Management  Biologist,  NMFS).  (907) 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
domestic  and  foreign  groundfish 
fisheries  in  the  exclusive  economic  zone 
(EEZ)  of  the  BSAI  and  the  GOA  are 
managed  by  the  Secretary  of  Commerce' 
(Secretary)  under  the  Fishery 
Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and  the  FMP 
for  Groundfish  of  the  Gulf  of  Alaska. 
The  FMPs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  and  are  implemented 
by  regulations  governing  the  foreign 
fishery  at  50  CFR  part  611  and  by 
regulations  governing  the  United  States 
(U.S.)  fishery  at  50  CFR  parts  672  and 
675.  Additional  regulations  applicable  to 
the  U.S.  fishery  are  codified  at  50  CFR 
part  620. 

At  times,  amendments  to  the  FMPs 
and  their  implementing  regulations  are 
necessary  to  respond  to  fishery 
conservation  and  management  problems 
that  cannot  be  addressed  within  the 
time  frame  of  the  normal  procedures 
provided  for  by  the  Magnuson  Act. 
Section  305(c)  of  the  Magnuson  Act.  16 
U.S.C.  1855(c),  authorizes  the  Secretary 
to  promulgate  emergency  regulations 
necessary  to  address  these  emergencies. 
These  emergency  regulations  may 
remain  in  effect  for  not  more  than  90 
days  after  publication  in  the  Federal 
Register,  with  a  possible  90-day 
repromulgation. 

At  its  December  3-9. 1991.  meeting, 
the  Council  received  public  comment 
and  testimony  on  revisions  to  prohibited 
species  bycatch  management  measures 
that  were  proposed  under  Amendment 
19  to  the  BSAI  FMP.  Amendment  24  to 
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'he  GO  A  FMP,  and  associated 
rpsulatorv'  amendments.  After 
considering  new  information  provided 
by  the  public  on  tiie  proposed  measures, 
tiie  Council  adopted  preferred 
alternatives  for  the  FMP  and  regulatory 
amendments.  A  Federal  Register  notice 
of  proposed  rulemaking  to  implement 
the  Council's  actions  will  be  published 
for  public  review  and  comment.  Pending 
Secretarial  approval,  a  final  rule 
implementing  these  measures  will  not  be 
effective  before  late  summer,  1992. 

Several  of  the  measures  adopted  by 
the  Council  must  be  implemented 
immediately  to  respond  to  new 
information  applicable  to  the 
management  of  prohibited  species 
bycatch  that  became  available  to  the 
Council  at  its  December  1991  meeting. 
This  information  includes  fishery- 
specific  bycatch  rates  of  prohibited 
species  in  the  1991  trawl  fisheries  and 
public  testimony  on  the  complex  and 
arbitrary  nature  of  existing  fishery 
definitions.  Management  measures 
responding  to  this  information  must  be 
implemented  early  in  the  fishing  year  to 
avoid  serious  problems  pertinent  to 
inseason  management  and  monitoring  of 
prohibited  species  bycatch  amounts. 
Implementation  of  these  measures  under 
emergency  interim  rulemaking  will 
provide  immediate  benefits  to  the  public 
that  outweigh  the  value  of  delaying  this 
action  until  further  public  review  and 
comment  are  solicited  under  the  normal 
rulemaking  process.  As  such,  the 
Secretary  concurs  with  the  Council's 
recommendation  to  implement  the 
following  measures  by  emergency 
interim  rulemaking. 

1.  Reduce  the  1992  Pacific  halibut 
prohibited  species  catch  (PSC)  limit  for 
BSAI  trawl  gear  from  5.333  metric  tons 
(mt)  to  5.033  mt: 

2.  Revise  the  management  of  the  BSAI 
trawl  fisheries  that  are  eligible  to 
receive  prohibited  species  bycatch 
allowances  under  J  675.21(b): 

3.  Delay  the  GOA  rockfish  trawl 
fishery  to  June  29. 1992,  to  reduce 
bycatch  amounts  of  chinook  salmon  and 
revise  directed  fishing  standards  for 
GOA  rockfish  to  support  the  season 
delay;  and 

4.  Revise  GOA  and  BSAI  directed 
fishing  standards  to  limit  more 
effectively  the  bycatch  amounts  of 
prohibited  species  and  groundfish  for 
which  directed  fishery  closures  have 
been  implemented. 

A  fuller  description  of,  and 
justification  for.  each  of  these  measures 
follow. 

Halibut  PSC  Limit  for  BSAI  Traw!  Gear 

Pendmg  formal  suom;ssion  by  tne 
Council  and  Secretarial  approval,  the 


Council's  action  under  Amendment  19  to 
the  BSAI  FMP  would  reduce  the  halibut 
PSC  limit  established  for  trawl  gear  from 
5,333  mt  to  5.033  mt  for  the  1992  fishing 
year.  The  primary  halibut  PSC  limit 
would  remain  unchanged  at  4.400  mt. 
This  action  was  predicated  on  a  July 
1991  recommendation  to  the  Council  by 
the  International  Pacific  Halibut 
Commission  (IPHC)  that  the  Council 
take  action  to  reduce  halibut  bycatch  in 
the  Alaska  groundfish  fisheries.  This 
action  is  necessary  to  respond  to  the 
international,  social,  and  economic 
conflicts  between  U.S.  and  Canadian 
halibut  fishermen  and  U.S.  groundfish 
fishermen  that  take  halibut  as  bycatch. 

In  response  to  the  IPHC 
recommendation,  the  Council  directed 
staff  to  prepare  a  draft  analysis  of 
alternative  management  options  for 
BSAI  halibut  PSC  limits  for  public 
review  and  comment.  A  final  draft 
analysis  that  incorporated  public 
comment  was  presented  to  the  Coimcil 
at  its  December  1991  meeting.  Based  on 
the  information  presented  in  the 
analysis  and  public  testimony  on  the 
effects  of  halibut  bycatch  limits  on 
various  sectors  of  the  fishing  industry, 
the  Council  recommended  a  5,033-mt 
halibut  PSC  limit  for  1992. 

The  Council  further  recommended 
that  this  action  be  implemented  by 
emergency  interim  rulemaking  to  assure 
that  the  reduced  halibut  PSC  limit  and 
associated  1992  fishery  bycatch 
allowances  (discussed  below)  are 
monitored  and  managed  in  a  manner 
that  will  prevent  them  from  being 
exceeded  prior  to  the  effective  date  of 
regulations  implementing  Amendment 
19  and  associated  regulatory 
amendments  adopted  by  the  Council  at 
its  December  1991  meeting.  Without  this 
action,  fishery  closures  could  not  be 
implemented  in  a  manner  that  would 
allow  for  bycatch  amounts  to  be 
maintained  within  the  5.033-mt  limit  the 
Council's  intent  to  reduce  trawl  bycatch 
amounts  of  halibut  in  1992  will  be 
thwarted,  and  international  agreements 
to  address  the  social  and  economic 
conflicts  that  arise  from  halibut  bycatch 
in  the  Alaska  groundfish  fisheries  will 
not  be  addressed. 

Given  these  considerations,  the 
Secretary  concurs  with  the  Council's 
recommendation  for  emergency  rule 
implementation  of  the  reduced  halibut 
PSC  limit  for  the  1992  BSAI  trawl 
fishery.  The  Secretary  has  further 
determined  that  increased  effort  and 
competition  in  the  groundfish  fisheries, 
together  with  unanticipated  high 
bycatch  rates  of  halibut  in  the  1992 
trawl  fisheries,  will  result  in  a  greater 
number  of  fishery  bycatch  allowances 
being  reached  early  in  the  fishing  year. 


The  ensuring  fishery  closures  to  limit 
further  halibut  bycatch  amounts  must  be 
predicated  on  the  reduced  halibut  PSC 
limit  to  prevent  that  limit  from  being 
exceeded,  pending  approval  and 
implementation  of  Amendment  19. 

BSAI  Prohibited  Species  Bycatch 

Allowances 

Under  the  emergency  rule,  the 
allocations  of  PSC  limits  to  BSAI  trawl 
fishery  categories  as  prohibited  species 
bycatch  allowances  are  revised  from 
those  published  in  the  Federal  Register 
notice  of  final  1992  fishery  specifications 
(57  FR  3952,  February  3, 1992).  The 
revised  specifications  are  listed  in 
Tables  1  and  2  and  specify  separate 
crab,  halibut,  and  herring  bycatch 
allowances  for  the  following  trawl 
fishery  categories:  (1)  Greenland  turbot. 
arrowtooth  flounder,  and  sablefish;  (2) 
rock  sole  and  "other  flatfish";  (3) 
yellowfin  sole;  (4)  Rockfish;  (5)  Pacific 
cod;  and  (6)  pollock,  Atka  mackerel,  and 
"other  species."  A  separate  herring 
bycatch  allowance  is  also  specified  for 
the  midwater  pollock  fishery.  When  a 
prohibited  species  bycatch  allowance 
specified  for  a  fishery  category  is 
reached,  further  directed  fishing  for 
groundfish  species  included  within  that 
category  is  prohibited,  except  that  when 
a  bycatch  allowance  specified  for  the 
pollock/Atka  mackerel/  "other  species" 
fishery  category  is  reached,  only 
directed  fishing  for  pollock  is  closed  to 
trawl  vessels  using  non-pelagic  trawl 
gear. 

At  the  end  of  each  weekly  reporting 
period,  each  processor's  reported  trawl 
catch  of  groundfish  and  the  associated 
prohibited  species  bycatch  amounts 
estimated  by  NMFS  for  that  operation 
are  assigned  to  one  of  the  above  fishery 
categories  using  the  following 
definitions: 

(a)  Midwater  pollock  fishery:  Fishing 
with  trawl  gear  that  results  in  a  catch  of 
pollock  during  any  weekly  reporting 
period  that  is  95  percent  or  more  of  the 
total  amount  of  groundfish  caught  during 
the  week. 

(b)  Flatfish  fishery:  Yellowfin  sole 
fishery'  and  rock  sole/  "other  flatfish" 
fishery.  The  flatfish  fishery  is  defined  as 
fishing  for  trawl  gear  that  results  in  an 
aggregate  retained  amount  of  yellowfin 
sole,  rock  sole,  and  other  flatfish  that  is 
greater  than  the  retained  amount  of  any 
other  groundfish  species  or  species 
group,  in  round  weight  equivalents.  The 
flatfish  fishery  is  then  subdivided  into 
either  (1)  the  yellowfin  sole  fishery  .f 
this  species  comprises  70  percent  or 
more  of  the  retained  natfish  catch,  or  (2) 
the  rock  sole  "other  flatfish"  fishery 
category  if  yellowfin  sole  comprises  less 
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than  70  percent  of  the  retained  flatfish 
catch. 

{c)  Greenland  turbot /arrowtooth 
flounder/sablefisfi  fishery.  Fishing  with 
trawl  gear  during  any  weekly  reporting 
period  that  results  in  a  retained 
aggregate  amount  of  Greenland  turbot, 
arrowtooth  flounder,  and  sablefish  that 
is  greater  than  the  retained  amount  of 
any  other  groundfish  fishery  category. 

(tl)  Rockfish  fishery.  Fishing  with 
trawl  gear  during  any  weekly  reporting 
period  that  results  in  a  retained 
aggregate  amount  of  rockfish  species  of 
the  genera  Sebastes  and  Sebastohbus 
that  is  greater  than  the  retained  amount 
of  any  other  groundfish  fishery  category. 

(e)  Pacific  cod  fishery.  Fishing  with 
trawl  gear  during  any  weekly  reporting 
period  that  results  in  a  retained 
aggregate  amount  of  Pacific  cod  that  is 
greater  than  the  retained  amount  of  any 
other  groundfish  fishery  category. 

(f)  Pollock/Atka  mackerel./ "other 
species. "  Fishing  with  trawl  gear  during 
any  weekly  reporting  period  that  results 
in  a  retained  aggregate  amount  of 
pollock  other  than  pollock  harvested  in 
the  midwater  pollock  fishery,  Atka 
mackerel,  and  "other  species"  that  is 
greater  than  the  retained  amount  of  any 
other  fishery  category. 

Emergency  rule  implementation  of 
adjustments  to  the  prohibited  species 
bycatch  allowances  and  associated 
fishery  category  definitions  is  necessary 
to  (1)  maintain  trawl  bycatch  amounts  of 
halibut  within  the  5,033-mt  halibut  PSC 
limit  established  under  this  emergency 
rule,  (2)  prevent  the  BSAI  rockfish 
fishery  from  causing  an  overage  of  the 
1992  halibut  PSC  limit.  (3]  prevent  the 
premature  closures  of  the  yellowfm  sole 
and  Pacific  cod  fisheries  and  associated 
foregone  harvests  and  revenue  due  to 
prohibited  species  bycatch  amounts  in 
other  fisheries,  and  (4)  establish 
effective  and  non-arbitrary  criteria  for 
assigning  vessels  to  trawl  fishery 
categories  in  a  manner  that  avoids 
inappropriate  fishery  closures.  This 
action  responds  to  public  comment 
presented  to  the  Council  at  its  December 
1991  meeting  and  during  a  February  26. 
1992,  teleconference  that  provided 
valuable  guidance  on  how  best  to 
dtetribute  PSC  limits  equitably  among 
trawl  fisheries,  optimize  the  harvest  of 
groundfish  under  established  PSC  limits, 
and  minimize  foregone  revenues  that 
may  occur  from  fisherv  closures  under 
such  limits. 

At  its  December  1991  meetmg.  the 
Council  adopted  revisions  to  §  675.21  fb) 
that  would  authonze  the  alioration  of 
PSC  limits  among  the  above  six  travv! 
fishery  categories  (seven  for  herring) 
established  under  this  emergency  rule. 
After  heanng  public  testimony  at  the 


December  meeting,  the  CouncO  further 
recommended  that  the  prohibited 
species  bycatch  allowances  based  on 
these  trawl  fishery  categories  and  the 
5,033-mt  halibut  PSC  limit  for  trawl  gear 
be  implemented  by  emergency  rule.  In 
making  these  recommendations,  the 
Council  intended  these  measures  to 
supersede  those  published  in  the  Federal 
Register  notice  of  final  1992  fishery 
specifications. 

The  Council  also  adopted  revisions  to 
fishery  category  definitions.  During  1991, 
management  experience  with  current 
definitions  indicated  they  are 
inappropriate  because  they  are  based  on 
a  specified  default  list  of  catch 
composition  percentages  that  are 
somewhat  artiitrary  and  do  not  provide 
an  effective  index  of  a  vessel  operator's 
intended  target  operation.  As  a  result, 
vessel  bycatch  amounts  of  prohibited 
species  are  inappropriately  credited 
against  fishery  bycatch  allowances 
other  than  those  specified  for  intended 
target  operations,  leading  to  premature 
fishery  closures  and  foregone  groundfish 
harvests  and  revenues.  Fishery 
definitions  based  on  the  species 
retained  in  the  greatest  amount  are  less 
arbitrary  and  will  largely  eliminate 
inappropriate  assignments  of  vessel 
bycatch  amounts  that  contribute  to 
premature  fishery  closures. 

The  Secretar>  concurs  with  the 
Council's  recommendation  to  implement 
the  revised  fishery  category  definitions 
as  soon  as  possible  under  emergency 
interim  rulemaking  to  establish  clear, 
effective,  and  non-arbitrary  criteria  for 
assigning  vessels  to  target  fisheries.  This 
action  will  enhance  NMFS'  ability  to 
monitor  prohibited  species  bycatch 
allowances  in  a  manner  that  avoids 
inappropriate  fishery  closures  and 
prevents  significant  direct  economic  loss 
to  affected  groundfish  fishermen  through 
foregone  harvest  and  revenue. 

As  discussed  below,  the  Secretary 
concurs  in  the  Council's  emergency  rule 
recommendation  to  establish  separate 
prohibited  species  bycatch  allowances 
for  the  seven  trawl  fisheries  listed 
above.  However,  based  on  events  that 
have  transpired  since  the  Council's 
December  meeting,  the  Secretary,  in 
consultation  with  the  Council  finds  that 
the  prohibited  species  bycatch 
allowances  recommended  by  the 
Council  at  its  December  meeting  must 
be  revised  to  adjust  for  the 
unexpectedly  high  halibut  and  crab 
bycatch  amounts  experienced  during  the 
first  month  of  the  1992  Bering  Sea 
pollock  fishery. 

Current  regulations  at  S  675.21(b)(4) 
specify  the  following  four  domestic 
annual  processing  [DAP]  trawl  fishery 
categnnes  for  purposes  of  allocating 


crab  and  halibut  PSC  limits  as  fishery 
specific  bycatch  allowances:  Turbot 
rock  sole,  flatfish  and  "other  fishery." 
The  "other  fishery"  category  is 
comprised  of  the  pollock.  Pacific  cod. 
rockfish.  sablefish,  Atka  mackerel  and 
"other  species"  fisheries.  When  a  crab 
or  halibut  bycatch  allowance  specified 
for  the  "other  fishery"  category  is 
reached,  directed  fishing  for  Pacific  cod 
with  trawl  gear  and  for  pollock  with 
non-pelagic  trawl  gear  is  prohibited 
(1675.21(c)(2)). 

As  required  under  S  675.21(b).  the 
February  3. 1991,  Federal  Register  notice 
of  initial  1992  fishery  specifications 
specified  1992  fishery  bycatch 
allowances  and  seasonal 
apportionments  thereof.  The  quarterly 
prohibited  species  bycatch  allowances 
specified  for  the  "other  fishery"  category 
assumed  that  the  first  quarter  pollock 
fishery  would  experience  relatively 
small  amounts  of  crab  and  halibut 
bycatch,  because  this  fishery  normally 
targets  on  roe-bearing  pollock  with  off- 
bottom  pelagic  trawl  gear.  The  bulk  of 
the  crab  and  halibut  bycatch  allowances 
apportioned  to  the  first  quarter  "other 
fishery"  category  was  therefore 
intended  to  support  the  Pacific  cod  trawl 
fishery. 

NMFS  observer  data  indicate  that 
halibut  and  crab  bycatch  rates  during 
the  first  month  of  the  1992  BSAI  pollock 
roe  fishery  were  unexpectedly  high.  The 
best  information  available  indicates 
these  high  rates  occurred,  because 
fishermen  fished  on  or  near  the  sea  bed 
in  an  attempt  to  find  concentrations  of 
mature  pollock  while  avoiding  a  high 
abundance  of  unmarketable  juvenile 
pollock. 

Based  on  the  best  information 
available  through  February  13, 1992, 
NMFS  estimated  that  halibut  bycatch 
amounts  in  the  1992  "other  fishery" 
category  reached  the  first  quarterly 
seasonal  hahbut  bycatch  allowance  of 
1,774  mt  specified  for  this  category  in  the 
February  3, 1992,  notice  of  initial  fishery 
specifications.  Accordingly,  the  BSAI 
area  was  closed  on  February  16. 1992,  to 
directed  fishing  for  Pacific  cod  with 
trawl  gear  and  to  directed  fishing  for 
pollock  with  non-pelagic  trawl  gear  (57 
FR  6203.  February  21, 1992). 

The  unanticipated  high  bycatch 
amounts  of  halibut  in  the  first  quarter 
pollock  fishery  and  resulting  closures  of 
the  BSAI  to  directed  fishing  for  Pacific 
cod  with  trawl  gear  precluded  the  cod 
fishery  from  operating  during  a  time  of 
year  when  cod  catch  per  unit  of  effort 
are  at  a  maximum  and  prohibited 
species  bycatch  rates  are  at  minimum 
levels.  The  preemption  of  the  1992 
Pacific  cod  trawl  fishery  as  a  result  of 
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the  unanticipated  bycatch  of  halibut 
during  the  first  quarter  pollock  fishery 
could  result  in  foregone  revenues  that 
approach  S24  million  (net  first  wholesale 
value  of  the  groundfish  harvested  in  the 
1991  Pacific  cod  trawl  fishery).  The 
continued  preemption  of  the  1992  Pacific 
cod  trawl  fishery  would  be  forestalled 
by  emergency  rule  promulgation  of 
separate  bycatch  allowances  for  this 
fishery  that,  once  specified,  would 
prevent  closures  of  this  fishery  due  to 
prohibited  species  bycatch  in  the 
pollock  fishery. 

To  support  this  action,  the  fishery- 
specific  prohibited  species  bycatch 
allowances  recommended  by  the 
Council  at  its  December  1991  meeting 
must  be  revised  to  avoid  a  significant 
overage  of  the  5.033-mt  halibut  PSC 
limit  promulgated  under  this  emergency 
rule.  This  action  is  necessary  because 
the  first  quarter  1992  pollock  fishery 
significantly  exceeded  the  692-mt 
annual  halibut  bycatch  allowance 
recommended  for  this  fishery  by  the 
Council  at  its  December  1991  meeting.  In 
response  to  this  situation,  the  Council 
held  an  em.ergency  teleconference 
meeting  on  February  26, 1992,  to 
recommend  revised  allocations  of  the 
5.G33-mt  halibut  PSC  limit  among  the 
Pacific  cod,  pollock/Atka  mackerel/ 
"other  species,"  and  rockfish  categories. 
The  Secretary  has  also  determined  that 
the  high  bycatch  amounts  of  crab 
experienced  by  the  first  quarter  pollock 
fishery  requires  a  commensurate 
adjustment  of  crab  bycatch  allowances 
between  the  Pacific  cod  and  pollock/ 
Atka  mackereI/"other  species" 
categories  so  that  total  bycatch  amounts 
in  the  BSAI  trawl  fisheries  are 
maintained  within  established  PSC 
limits.  The  revised  prohibited  species 
bycatch  allowances  are  listed  in  Tables 
1  and  2. 

The  Secretary  also  concurs  with  the 
Council's  emergency  rule 
recommendation  to  establish  separate 
prohibited  species  bycatch  allowances 
for  the  rockfish  fishery  that,  when 
reached,  will  authorize  a  closure  of  the 
BSAI  to  directed  fishing  for  rockfish. 
Under  current  regulations,  prohibited 
species  bycatch  in  the  rockfish  fishery  is 
credited  against  the  prohibited  species 
bycatch  allowances  specified  for  the 
"other  fishery"  category.  When  one  of 
these  allowances  are  reached,  directed 
fishing  for  Pacific  cod  and  pollock  with 
non-pelagic  trawl  gear  is  prohibited. 
Separate  bycatch  allowances  for  the 
rockfish  fishery  will  prevent  this  fishery 
from  contributing  to  premature  closures 

of  the  cod  and  pollock  fisheries.  It  will 
hold  the  rockfish  fishery  more  fully 

accountable  for  its  halibut  bycatch  and 


will  provide  management  authority  to 
maintain  halibut  bycatch  within  the 
5,033-mt  PSC  limit  established  under 
this  emergency  rule. 

A  200-mt  halibut  allowance  is 
specified  for  the  rockfish  fishery  under 
the  emergency  rule  (Table  1],  instead  of 
the  377  mt  recommended  by  the  Council. 
This  reduction  is  intended  to  avoid  a 
preferential  allocation  of  halibut  from 
the  "other  fishery"  category  to  the 
rockfish  fishery,  given  the  unexpectedly 
high  halibut  bycatch  in  the  1992  pollock 
roe  fishery.  The  NMFS  believes  that  a 
20O-mt  halibut  allowance  will  maintain 
a  reasonable  opportunity  for  trawl 
vessels  to  harvest  the  rockfish  quotas. 
The  Secretary  also  concurs  with  the 
Council's  recommendation  to  revise  the 
rock  sole  and  flatfish  fishery  categories, 
defined  at  §  675.21(b).  to  provide  for 
separate  prohibited  species  bycatch 
allowances  for  the  yellowfin  sole 
fishery.  Failure  to  take  this  action  will 
result  in  a  premature  closure  of  the  1992 
yellowfin  sole  fishery  and  foregone 
harvest  and  revenue  to  yellowfin  sole 
fishermen. 

Existing  regulations  authorize 
separate  bycatch  allowances  for  the 
rock  sole  and  the  yellowfin  sole/other 
flatfish  fisheries.  The  yellowfin  sole 
fishery  was  prematurely  closed  in  1991, 
partly  because  bycatch  rates  in  the 
"other  flatfish"  fishery  were  relatively 
high.  Observer  information  from  the 
1991  fishery  indicates  groundfish  catch 
composition  and  prohibited  species 
bycatch  rates  in  the  "other  flatfish" 
fishery  were  more  similar  to  the  rock 
sole  fishery  than  the  yellowfin  sole 
fishery.  The  rock  sole  and  "other 
flatfish"  fisheries,  therefore,  would  be 
more  appropriately  monitored  under  the 
same  prohibited  species  bycatch 
allowances.  Public  comment  presented 
to  the  Council  at  its  December  meeting 
also  supported  the  specification  of 
separate  bycatch  allowances  for  the 
yellowfin  sole  and  rock  so!e/"other 
flatfish"  fishery  categories  to  prevent 
routine  preemption  of  the  yellowfin  sole 
fishery  by  relatively  high  bycatch  rates 
in  the  "other  flatfish  fishery."  This 
action  will  also  provide  for  more 
equitable  bycatch  accountability  in 
those  flatfish  fisheries  that  are 
prosecuted  on  a  similar  multi-species 
complex  with  similar  bycatch  rates. 

The  notice  of  1992  final  fishery 
specifications  reviewed  (1)  existing  PSC 
limits  for  crab,  halibut,  and  herring,  (2) 
the  regulatory  authority  and  criteria  for 
specifying  fishery  bycatch  allowances 
and  seasonal  apportionments  thereof, 
and  (3)  the  Council's  consideration  of 
these  criteria  prior  to  Council  adoption 
of  the  bycatch  allowances  which  form 


the  basis  for  those  listed  in  Tables  1  and 
2  of  this  action.  As  such,  the  justification 
for  the  bycatch  allowances,  and 

seasonal  apportionments  thereof, 
implemented  under  the  emergency  rule 
parallels  those  set  forth  in  the  final 
notice  of  1992  specifications  and  is  not 

repeated  here. 

Deta\  of  the  GOA  Rockfish  Trawl 
Fishor\  and  Associated  Revisions  to 
Directed  Fishing  Standards. 

Under  the  emergency  rule,  directed 
fishing  for  GOA  rockfish  with  trawl  gear 
is  prohibited  until  June  29, 1992.  To 
avoid  covert  targeting  on  rockfish  during 
the  period  the  fishery  is  closed, 
regulations  at  §  672.20(g)  are  revised  to 
reduce  the  directed  fishing  standards  for 
GOA  rockfish  species  of  the  genera 
Sebastes  and  Sebastolobus  to  15  percent 
of  the  aggregate  amounts  of  deep  water 
flatfish,  fiathead  sole,  sablefish,  and 
other  rockfish  species  for  which  directed 
fisheries  are  open,  plus  5  percent  of  the 
aggregate  amount  of  all  other  fish 
species  retained  at  the  same  time  by  a 
vessel  during  the  same  fishing  trip. 

This  action  is  based  on  an  analysis 
presented  to  the  Council  at  its  December 
1991  meeting  that  assessed  1991  bycatch 
amounts  in  the  GOA  trawl  fisheries  and 
alternatives  to  reduce  prohibited  species 
bycatch  rates.  Emergency  rule 
implementation  of  the  GOA  rockfish 
season  delay  is  intended  to  (1)  reduce 
high  bycatch  rates  of  chinock  salmon 
and  halibut  in  the  GOA  trawl  fisheries 
during  the  first  half  of  1992,  (2)  avoid 
significant  conflicts  between  groundfish 
fishermen  and  salmon  fishermen  that 
ensues  from  the  potentially  adverse 
effects  of  salmon  bycatch  in  the 
groundfish  trawl  fisheries  on  the 
commercial  and  recreational  salmon 
fisheries,  and  (3}  reduce  the  magnitude 
of  foregone  revenues  that  result  from  the 
premature  attainment  of  the  GOA 
halibut  PSC  mortality  limit  specified  for 
trawl  gear  and  the  ensuing  closure  of  the 
GOA  to  fishing  with  trawl  gear. 

The  analyses  presented  to  the  Council 
at  its  December  1991  meeting  showed 
that  the  1991  GOA  rockfish  trawl  fishery 
accounted  for  63  percent  of  the  GOA 
Chinook  salmon  bycatch,  or  about  22,700 
fish.  Of  this  amount,  about  21,800  fish 
were  taken  prior  to  July  1.  Observed 
bycatch  rates  of  halibut  in  the  1991 
trawl  rockfish  fishery  also  were 
significantly  lower  after  July  1  relative 
to  the  previous  6  months.  After  July  1, 
weekly  halibut  bycatch  rates  ranged 
from  4.70  to  13.15  kilograms  halibut/mt 
groundfish.  Prior  to  this  date,  halibut 
bycatch  rates  ranged  from  38.20  to 
108.05  kilograms  halibut/mt  groundfish. 
Based  on  1991  data,  a  delay  of  the  GOA 
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rockfish  trawl  fi9her>'  from  Januarj- 1  to 
July  1  could  result  in  a  99.8  percent 
reduction  in  chinook  salmon  bycatch 
and  a  68  percent  reduction  in  the  haUbu! 
bycatch  mortality  attributed  to  this 
fishery-. 

'  Although  the  Council  is  developing 
salmon  bycatch  measures,  no  bycatch 
restrictions  currentH'  exist  for  chmools 
salmon.  Until  such  measures  are 
implemented,  salmon  bycatch  m  the 
groundfiah  fisheries  will  continue  to  be  a 
contentious  issue  that  will  be  further 
aggravated  if  high  bycatch  amounts 
continue  in  the  1992  rockfish  fishery. 
While  studies  have  not  been  conducted 
that  show  the  ecological  effect  of  the 
GOA  trawl  rockfish  fishery  s 
interception  of  salmon  on  various 
salmon  stocks  and  ensuing  conmiercial 
harvests,  representatives  fo:  the  salmon 
industry  have  expressed  conservation 
concerns.  Representatives  for 
commercial  and  recreational  salmon 
fishermen  have  also  testified  before  the 
Council  that  bycatch  amounts  of  salmon 
in  the  COA  rockfish  fishery  pose  a 
serious  threat  of  foregone  harvest  and 
revenue  in  the  salmon  fisheries. 

High  halibut  bycatch  rates  in  the  1991 
GOA  trawl  rockfish  fishery  also 
contributed  to  the  premature  attainment 
of  the  GOA  halibut  PSC  Umit 
established  for  trawl  gear  thai  triggered 
a  closure  of  the  GOA  to  directed  fishing 
for  groundfish.  The  estimated  exvessel 
value  of  the  associated  foregone 
revenues  experienced  by  the  GOA  trawl 
fleet  as  a  result  of  the  1991  closure 
approached  $7  million.  If  high  halibut 
bycatch  rates  continue  in  the  1992  trawl 
rockfish  fishery,  this  fishery  will  again 
contribute  towards  a  disproportionately 
high  share  of  the  total  1992  halibut 
bycatch  mortality  limit  a.nd  the  ensuing 
foregone  revenues. 

An  effective  delay  of  the  GOA 
rockfish  season  to  limit  salmon  and 
halibut  bycatch  amounts  requires  a 
reduction  of  the  directed  fishing 
standards  for  rockfish  to  prevent  covert 
targeting  on  rockfish  during  the  period 
the  fishery  is  closed.  The  existing 
directed  fishing  standards  for  GOA 
rockfish  allow  for  bycatch  amounts  of 
up  to  20  percent  rockfish  species  reletive 
to  all  other  fish  or  fish  product  retained 
on  board  a  vessel  during  a  fishing  tnp 
Actual  bycatch  rates  of  rockfish  in  other 
groundfish  operabons  are  much  lower 
than  20  percent.  The  existing  standardb 
for  rockfish  allow  vessel  operators  to 
covertly  target  on  rockfish  during  the 
period  when  this  fishery  is  closed, 
provided  retained  amounts  of  rockfish 
do  not  exceed  20  percent  of  other  fish  or 

fish  products  on  board.  As  a  result,  high 
bycatch  rates  of  chinook  salmon  and 


halibut  associated  with  target 
operations  for  rockfish  could  continue. 
Reduction  of  the  directed  fishing 
standard  for  GOA  rockfish  tc  15  percen' 
rockfish  relative  to  deep  water  flatfish. 
fiathead  sole,  and  sablefish,  plus  5 
percent  rockfish  relative  to  all  other  fish 
species,  will  effectively  limit  bycatch  of 
salmon  and  halibut  by  eliminating 
covert  target  operations  for  rockfish, 
while  allowing  adequate  bycatch  of 
rockfish  in  other  fisheries. 

The  Secretary-  concurs  with  the 
Council's  recomimendation  for 
emergency  rule  implementation  of  the 
GOA  rockfish  season  delay  and  the 
associated  reduction  in  GOA  rockfish 
directed  fishing  standards,  thereby 
reducing  chinook  salmon  bycatch  and 
halibut  bycatch  rates  in  the  1992  GOA 
trawl  fishenes.  This  action  will  address 
a  significant  conflict  between  salmon 
fishermen  and  groundfish  fishennen 
who  take  incidental  amounts  of  salmon 
in  groundfish  trawl  operations  and 
provide  an  economic  benefit  to  those 
fishermen  who  participate  in  GOA  trawl 
fisheries  that  were  prematurely  closed 
in  1991  upon  the  attainment  of  the 
halibut  PSC  limit  for  tra-vs-l  gear. 

Revise  GOA  and  BSAI  Directed  Fishinj; 
Standards  To  Limit  More  Effsxti^eK  the 
Bycatch  Amounts  of  Prohibited  Species 
and  Groundfish  for  Which  Duet  led 
Fishery  Closures  Have  Been 
Implemented 

L'nder  the  emergency  rule,  the 
following  two  changes  to  directed 
fishing  standards  are  implemented  to 
allow  for  more  effective  directed  fishing 
closures  that  limit  further  bycatch  of 
prohibited  species. 

(1)  The  definition  of  fishing  trip  for 
purposes  of  the  BSAI  and  GOA  directed 
fishing  standards  is  revised  so  that  a  trip 
terminates  when  a  vessel  enters  an  area 
to  which  a  directed  fishing  prohibition 
applies,  or  at  the  end  of  a  weekly 
reporting  period;  and 

(2]  A  new  directed  fishing  standard 
for  trawl  vessels  using  pelagic  trawl 
gear  is  added  that  limits  the  aggregate 
amount  of  groundfish  species  or  species 
groups  for  which  a  directed  fishing 
closure  is  implemented  fo  7  percent  of 
the  amount  of  all  other  fish  or  fish 
p.^oducts,  in  round  weight  equivalents. 
retained  on  the  vessel  at  any  time  during 
the  same  trip 

These  changes  to  directed  fishing 
standards  must  be  implemented  early  in 
the  fishing  year  to  respond  to  public 
comment  and  testimony  presented  to  the 
Council  at  its  December  meeting  that 
lai^e  numbers  of  vessels  legally 
circumvent  dire<:ted  fishing  closures  that 
are  implemented  to  limit  further  bycatch 
amounts  of  prohibited  species.  Without 


this  emergency  rule,  ioofihoiefl  in 
existing  regulations  will  allow  for 
continued  target  operationi  on 
groundfish  apeciet  closed  to  directed 
fishing,  associated  bycatch  amounts  of 
prohibited  species  will  accrue  without 
restriction,  and  PSC  limits  will  be 
exceeded,  leading  to  significant  social 
aad  economic  conflict  between 
groundfish  Bshermen  and  halibut 
salmtm.  and  crab  fishermen.  This 
activity  is  t  xpe:  ted  to  become  even 
more  per.  tsv  t  ;n  1992  because  of  the 
unanticipui-c.  r  gh  bycatch  amounts  of 
halibut  and  crab  in  the  BSAI  trawi 
fisheries  and  the  resulting  early  season 
closures  to  directed  fishing  for  Pacific 
cod  with  trawl  gear  and  for  pollock  with 
non-pelagic  trawl  gear. 

The  specific  rationale  for  each  of  the 
two  changes  to  directed  fishing 
regulations  under  this  emergency  rule 
follow. 

The  revised  definition  of  fishing  trip  is 
necessary  to  limit  the  opportunity  for 
fishermen  to  "top  ofT"  retained  amounUi 
of  fish  with  catches  of  groundfish 
species  for  which  directed  fishing  is 
prohibited  to  limit  further  bycatch 
amounts  of  prohibited  species.  This 
activity  is  particularly  a  concern 
onboard  those  processor  vessels  thai 
offload  infrequently  and  maintain  large 
amounts  of  retained  fish  product 
onboard,  which  can  be  used  to  balance 
off  covert  target  operations  in  closed 
fisheries.  Covert  operations  will  retult  in 
additional  bycatch  amounts  of 
prohibited  species  and  PSC  limits  will 
be  exceeded. 

The  new  directed  fishing  standard  for 
groundfish  caught  with  pelagic  trawl 
gear  is  necessary  to  limit  the  use  of 
modified  pelagic  trawl  gear  to  target  on 
bottom-dwelling  groundfish  species  that 
are  closed  to  directed  fishing  with  non- 
pelagic  trawl  gear.  The  fishery  closures 
are  normally  triggered  vs'hen  a  fishery 
attains  a  specified  prohibited  species 
bycatch  allowance  and  are  intended  to 
limit  further  bycatach  of  prohibited 
species  in  that  fishery.  Existing  directed 
fishing  standards  allow  up  to  20  percent 
of  the  retained  groundfish  catch  in  a 
pelagic  trawl  fishery  to  be  comprised  of 
bottom  dwelling  species.  These 
allowances  are  unnecessarily  high  for 
genuine  off-bottom  operations  and  allow 
for  covert  targeting  on  bottom-dwelling 
groundfish  species  by  vessel  operators 
using  modified  pelagic  trawl  gear.  This 
activity  results  in  continued  high 
bycafdi  amounts  of  prohibited  species 
and  contributes  to  annual  overages  of 
PSC  limits.  Such  overages  *vouki  be 
largely  ehminated  by  reducing  the 
directed  fishing  standards  for  ground'ish 
caught  with  pelagic  trawl  gi  ^:  v-  'Jit 
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level  implemented  under  the  emergency 
rule. 

The  Secretary  concurs  that  the  above 
revisions  to  directed  fishing  standards 
must  be  implemented  by  emergency 
rulemaking  to  support  the  revised 
management  of  the  prohibited  species 
bycatch  allowances  implemented  by 
other  parts  of  this  emergency  rule  and  to 
help  assure  that  established  PSC  limits 
are  not  exceeded.  Comments-on  this 
action  are  invited  until  April  20, 1992 
and  should  be  sent  to  the  Chief. 
Fisheries  Management  Division,  Alaska 
Region  (see  ADOS'f  sses 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  necessary  to  respond  to  an 
emergency  situation  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

As  explained  more  fully  under 
"Supplementary  Information."  above, 
the  Assistant  Administrator  finds  that 
delaying  this  action  to  provide  advance 
notice,  as  required  under  the  normal 
rulemaking  process,  would  be 
impracticable  and  contrary  to  the  public 
interest.  The  reasons  justifying 
promulgation  of  this  rule  on  an 
emergency  basis  also  make  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  notice  and 
opportunity  for  prior  comment  or  to 
delay  for  30  days  effective  date  under 
sections  553  (b)  and  (d)  of  the 
Administrative  Procedure  Act.  Revised 


bycatch  management  measures  that 
respond  to  new  information  that 
developed  from  the  Council's  December 
1991  meeting  and  its  February  26, 1992, 
teleconference  must  be  implemented  as 
soon  as  possible  to  avoid  serious 
problems  pertinent  to  the  management 
of  monitoring  of  prohibited  species,  and 
minimize  foregone  groundfish  harvests 
and  associated  revenues  that  occur 
under  existing  PSC  limits. 

The  Assistant  Administrator  has 
determined  that  this  rule  will  be 
implemented  in  a  maimer  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  the  State  of 
Alaska.  This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agency  under  section  307  of  the 
Coastal  Zone  Management  Act. 

Based  on  the  EA  prepared  for  this 
action,  the  Assistant  Administrator 
concluded  that  no  significant  impact  on 
the  human  environment  will  result.  A 
copy  of  the  EA  is  available  from  the 
above  address. 

On  April  19, 1991,  NMFS  concluded 
formal  section  7  consultation  on  the 
BSAI  and  GOA  groundfish  FMPs  and 
fisheries.  Subsequent  biological  opinions 
were  issued  on  the  GOA  fishery  on  June 
5, 1991,  and  September  20, 1991,  and  on 
the  BSAI  fishery  on  January  21, 1992. 
The  biological  opinions  issued  for  these 
consultations  concluded  that  the  FMPs 
and  fisheries  are  not  likely  to  jeopardize 
the  continued  existence  and  recovery  of 
any  endangered  or  threatened  species 


under  the  jurisdiction  of  iNMFS. 
Implementation  of  the  management 
measures  described  in  this  rule  is  not 
expected  to  have  any  effects  on  listed 
species.  Therefore,  NMFS  has 
determined  that  no  further  section  7 
consultation  is  required  for  the 
implementation  of  this  rule. 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291.  as  provided  in 
section  8(a)(1)  of  that  order.  This  rule  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 
an  explanation  of  why  following  the 
usual  procedures  of  that  order  is  not 
possible. 

This  rule  is  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act,  because  it  is  issued  without 
opportunity  for  prior  public  comment. 

This  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

The  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 

List  r,(  Subh-fSs  in  50  CFR  Parts  6-2  ,ind 
675 

Fisheries.  Fishing  vessels. 

Dated:  March  27. 1992. 
M;i  h.u'i  F  TiHmdn. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 


Table  i.— Emergency  Interim  1992  Prohibited  Species  Catch  Allowances  for  T"E  5SAI  Trawl  r>s^  e^^  es 


UMI 


Fisheries 

Zonal 

Zone  2 

Zones 
1+2H 

BSAIwide 

BeO  king  crab,  number  of  animals; 
yeMowfm  sole _ 

75,000 

85,000 

0 

0 

10,000 

30,000 

200,000 

100,000 

700,000 

0 

0 

75.000 

125.000 

1,000,000 

1  225  000 

.300,000 

0 

5C  000 

712.500 

712,500 

3.000,000 

Primary 

halibut 

743 

660 

0 

175 

1,343 

1.479 

4  400 

rcksol/ottiflat  • „ .-. „ 

turb/arrow/sab  * '          

rockfish' „ _ 

Pacific  cod „ 

p(ck/Atka/othr« _       u. ...           

Total 

C  baird  Tanner  crab,  number  of  animals: 
yellowfin  sole _ 

rcKsd/oth  flat _ 

turb/ arrow/ saw „ „ „.... 

rockfish 

Pacific  cod _ . ...                              

pIck/Atka/othr 

Total _ 

Pacific  halibut  metric  tons: 
yellowfin  sole _ 

P4Q 

rck  sol /oth  flat „ „ „ „... 

-ss 

"Tjiti/arrow  sabi ,  ,.                                    ,„, 

0 

'ocKfish _ „„ _ 

200 

Pacific  cod .    „ 

1,637 

D<cK/Atka/otfv „  .    . 

1,692 

Total _ 

5,033 

Pacific  hemng.  metric  tons: 
M  f>a'9r  oolloch _ , .                 .       .        . , 

573 

,e  c*^n  sole _         
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Table  i.— Emergencv  in^epim  ■'992  PRO'-^iBirED  Spfc^sts 


:»  Allowances  for  the  BSAI  Trawl  Fisheries — Continued 


Fisheries 


rcksol/oth  flat 

turb/arrow/sabt... 

rockfish 

Pacific  cod 

pick/Atka/othr ».. 
Total 


Zone  1 


'  Rock  sote  and  other  flatfish  fishery  category. 

'  Greenland  turoot.  arrowtooth  flounder,  and  sablefish  fishery  category. 

'  Inctudes  all  species  of  genera  Sebastes  and  Sebastolobus 

*  Pollock,  Atka  mackerel,  and  "other  species"  fistiery  category. 

'  Pollock  other  than  midwater  pollock,  Atka  mackerel  and  "other  species"  fishery  category. 

from  March  30, 1992  until  July  2, 1992 
and  new  paragraphs  {n(l)(vi),  (g)(4), 
(gK5).  (g)(6)  and  (h)(3)  are  added  from 
March  30, 1992  until  July  2, 1992  as 

follo'.v^- 

§  $72  20     Genera'  iirrtatiofis 

(f)  •  *  * 
(1)  *  •  • 
(vi)  Trawl  gear.  If,  during  the  fishing 

year,  the  Regional  Director  determines 
that  the  catch  of  halibut  by  operators  of 
vessels  using  trawl  gear  and  delivering 
their  catch  to  foreign  vessels  (JVP 
vessels)  or  operators  of  vessels  using 
trawl  gear  and  deUvering  their  catch  to 
U.S.  fish  processors  or  processing  their 
catch  on  board  (DAP  vessels)  will  reach 
their  proportional  share  of  the  seasonal 
allocation  of  the  halibut  PSC  limit 
provided  for  under  paragraph  (f)(2)  of 
this  section,  NMFS  will  publish  a  notice 
in  the  Federal  Register  prohibiting 
directed  fishing  for  groundfish  by  JVP  or 
DAP  vessels,  as  appropriate,  with  trawl 
gear,  except  for  pollock  using  pelagic 
trawl  gear,  for  the  remainder  of  the 
season  to  which  the  PSC  allocation 
applies. 
***** 

(g)  *  *  * 

(4)  Using  trawl  gear  for  rockfish  of  the 
genera  Sebastes  and  Sebastolobus. 
Rockfish.  The  operator  of  a  vessel  is 
engaged  in  directed  fishing  for  rockfish 
of  the  genera  Sebastes  or  Sebastolobus 
if  the  operator  retains  at  any  time  during 
a  trip  rockfish  of  the  genera  Sebastes  or 
Sebastolobus  caught  using  trawl  gear  in 
an  amount  equal  to  or  greater  than  15 
percent  of  the  aggregate  amount  of  deep 
water  flatfish,  flathead  sole,  sablefish, 
and  other  rockfish  species  retained  at 
the  same  time  by  the  vessel  during  the 
same  trip;  plus  5  percent  of  the  total 
amount  of  other  fish  species  retained  at 
the  same  time  by  the  vessel  during  the 
same  trip. 

(5)  Using  pelagic  trawl  gear  for 
groundfish  species  closed  to  directed 
fishing.  The  operator  of  a  vessel  using 
pelagic  trawl  gear  is  engaged  in  directed 
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Table  2  -  Emergency  Interim  Season- 
al Allocation  of  the  1992  Halibut 
Bycatch  Allowances  > 

Rsliefy 

Per- 
cent 

Seasonal 

bycatch 

allowance 

(mt) 

Yellow<in  sole: 
May  01-Aug  02 

50 
50 

424 

425 
849 

566 
95 
94 
(•) 

755 

0 

20 
60 

120 
(«) 

200 

1,301 

236 

(•) 

1.537 

1,221 

C 

471 

1,692 

Ajq  03-Dec,  31 

Total 

rcksoi/oth.flat  • 
Jan.  Ol-Mar.  29 

75 
12.5 
12.5 
0 

Mar.  30-Jun.  28 

Jun  29-Sep.  27 

Sep.  28-Dec.  31 

Total 

Turb/arrow/sabI:  » 
Jan  01-Dec.  31 

0 

10 

30 

60 

0 

Rockfish,  ■• 
Jan  01 -Mar.  29 

Mar  30-Jun.  28 

Jun  29-Sep.  27 

Sep  28-Dec.  31 

Total 

Pacific  Cod: 
Jan  01-Jun.  28 

85 

15 

0 

Jun  29-Sep.  27 

Sep  28-Dec.  31 

Total 

pIck/Atks/othr:  » 
Jan  01-Apf.  15 

72 

0 

28 

Apr  16-May  31 

Jun.  01-Dec.  31  „ 

Total 

'  Although  this  rule  is  ettectrv 
publication  and  may  be  extend 
90    days,    NMFS    anticipates    tl 
shown  on  this  table  will  be  ma 
the  end  of  1992  by  notice-and-c 

2  Rock  sole  and  other  flatfis 
'Greenland  turbot,  arrowtoot 
biefish  fishery  category 

*  Includes  all  species  of  ge 
Sebastolobus 

'  Pollock.    Atka   mackerel,   ar 
fishery  category. 

«  Remainder. 

For  the  reasons  set  out 
preamble.  50  CFR  parts  6 

amended  as  follows: 

PART  672— GROUNDFIS 
GULF  OF  ALASKA 

1.  The  authority  citatio 
continues  to  read  as  folio 

Authority:  16  U.S.C.  1801  e 

2.  In  section  672.20.  par 

(f)(l)(i).  fsU3).  andfh)(2)£ 

e  for 
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It  rulemaking 
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'>ebasies  and 

her    species" 

d  675  are 

THE 
part  672 

hs 
spended 

fishing  for  groundfish  species  or  species 
groups  for  which  directed  fishing  is 
closed  under  paragraph  (c)  or  (f)  of  this 
section,  if  he  retains  at  any  time  during 
a  trip  an  aggregate  amount  of  these 
groundfish  species  or  species  groups 
equal  to  or  greater  than  7  percent  of  the 
amount  of  other  fish  or  fish  products,  in 
round  weight  equivalents,  retained  on 
the  vessel  at  the  same  time  during  the 
same  trip. 

(6)  Other.  Except  as  provided  under 
paragraphs  (g)(1).  (g)(2).  (g)(4).  and  (g)(5) 
of  this  section,  the  operator  of  a  vessel 
is  engaged  in  directed  fishing  for  a 
specific  species  or  species  group  if  he 
retains  at  any  particular  time  during  a 
trip  that  species  or  species  group  in  an 
amount  equal  to  or  greater  than  20 
percent  of  the  amount  of  all  other  fish 
species  retained  at  the  same  time  by  the 
vessel  during  the  same  trip. 

(h)  *  •  * 

(3)  Trip.  For  purposes  of  this  section, 
the  operator  of  a  vessel  is  engaged  in  a 
single  fishing  trip  from  the 
commencement  of.  or  continuation  of, 
fishing  after  the  effective  date  of  a 
notice  prohibiting  directed  fishing  in  a 
reporting  area  in  which  the  vessel  is 
fishing  until  either  (i)  the  end  of  a 
weekly  reporting  period,  (ii)  the  vessel 
enters  or  leaves  an  area  to  which  a 
directed  fishing  prohibition  applies,  or 
(iii)  until  any  offload  or  transfer  of  any 
fish  or  fish  product  from  that  vessel, 
whichever  occurs  first. 

3.  In  section  672.23,  paragraph  (a)  is 
suspended  from  March  30, 1992  until 
July  2, 1992,  and  new  paragraphs  (e)  and 
(f)  are  added  from  March  30, 1992  until 
July  2,  1992  as  follows: 


(e)  Fishing  for  groundfish  in  the 
regulatory  areas  and  districts  of  the  Gulf 
of  Alaska  is  authorized  from  00:01  a.m., 
Alaska  local  time  (A.l.t),  January  1, 
through  12  midnight,  A.l.t.,  December  31. 
subject  to  the  other  provisions  of  this 
part,  except  as  provided  in  paragraphs 
(b).  (c),  and  (f)  of  this  section.    ' 
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(f)  Directed  fishing  for  rockfish  of  the 
genera  Sebastes  or  Sebastolobus  with 
irawl  gear  is  authorized  from  12  noon. 
A.i.t..  June  29.  through  12  midnight.  A.l.t.. 
December  31.  subject  to  other  provisions 
of  this  part. 

PART  57G— GROUNOFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

4.  riie  authority  citation  for  part  675 
continues  to  read  as  follows' 

Authority:  16  U.S.C.  1801  et  seq. 

6.  In  section  675.20  paragraphs  (h)(1). 
(h)(6)  and  (i){2)  are  suspended  from 
March  30, 1992  until  July  2. 1992  and  new 
paragraphs  (h)(7),  (h)(8).  and  (i)(3)  are 
added  from  March  30. 1992  until  July  2, 
1992  as  follows: 

?  675.20     Gen«rat  limitations. 

(h)  •  •  • 

(7)  Using  pelagic  trawl  gear  for 
groundfish  species  closed  to  directed 
fishing.  The  ojjerator  of  a  vessel  using 
pelagic  trawl  gear  is  engaged  in  directed 
fishing  for  groundfish  species  or  species 
groups  for  which  directed  fishing  is 
closed  under  paragraph  (a)(8)  of  this 
section  or  675.21(h],  if  he  retains  at  any 
time  during  a  trip  an  aggregate  amount 
of  these  groundfish  species  or  species 
groups  equal  to  or  greater  than  7  percent 
of  the  amount  of  other  fish  or  fish 
products  in  round  weight  equivalents, 
retained  on  the  vessel  at  any  time  during 
a  trip. 

(8)  Other.  Except  as  provided  under 
paragraphs  (h)(2)  through  (h)(5)  and 
(h)(7)  of  this  section,  the  operator  of  a 
vessel  is  engaged  in  directed  fishing  for 
a  specific  species  or  species  group  if  the 
operator  retains  at  any  time  during  a  trip 
that  species  or  species  group  in  an 
amount  equal  to  or  greater  than  20 
percent  of  the  amount  of  all  other  fish 
species  retained  at  the  same  time  on  the 
vessel  during  the  same  trip. 

(i)  •   •  • 

(3)  Trip.  For  purposes  of  this  section, 
the  operator  of  a  vessel  is  engaged  in  a 
single  fishing  trip  ft-om  the 
commencement  of  or  continuation  of 
fishing  after  the  effective  date  of  a 
notice  prohibiting  directed  fishing  in  a 
reporting  area  in  which  the  vessel  is 
fishing  until  either  (i)  the  end  of  a 
weekly  reporting  period,  (ii)  the  vessel 
enters  or  leaves  an  area  to  which  a 
directed  fishing  prohibition  applies,  or 
(iii)  until  any  offload  or  transfer  of  any 
fish  or  fish  product  from  that  vessel, 
whichever  occurs  first. 

6.  In  section  675.21,  paragraphs  (a)(5). 
(b).  (c),  (d).  (e).  and  (f)  are  suspended 
from  March  30. 1992  until  July  2. 1992. 
and  new  paragraphs  (a)(7),  (g).  (h),  (i). 


and  (j)  are  added  ft-om  March  30, 1992 
until  July  2, 1992  as  follows: 

§  V7%Ji^     P">^.b!«ed  sp«c**s  catcti  (PSC) 
limitations. 

(a)  •  •  * 

(7)  The  secondary  PSC  limit  of  Pacific 
halibut  caught  while  conducting  any 
domestic  trawl  fishery  for  groundfish  in 
the  Bering  Sea  and  Aleutian  Islands 
Management  Area  during  any  fishing 
year  is  an  amount  of  haUbut  equivalent 

to  5,033  mt. 

•        ft        •        *        • 

(g)  Apportionment  of  PSC  Limits. — (1) 
Apportionment  to  fishery  categories. 
The  Secretary,  after  consultation  with 
the  Council,  will  apportion  each  PSC 
limit  into  bycatch  allowances  that  will 
be  assigned  to  specified  fishery 
categories  listed  in  paragraph  (g)(4)  of 
this  section,  based  on  each  category's 
proportional  share  of  the  anticipated 
incidental  catch  during  a  fishing  year  of 
prohibited  species  for  which  a  PSC  limit 
is  specified  and  the  need  to  optimize  the 
amount  of  total  groundfish  harvested 
under  established  PSC  limits.  The  sum 
of  all  bycatch  allowances  of  any 
prohibited  species  will  equal  its  PSC 
limit. 

(i)  For  purposes  of  this  section,  PSC 
limits  for  red  king  crab.  C.  bairdi  Tanner 
crab,  and  Pacific  halibut  will  be 
apportioned  to  the  fishery  categories 
listed  at  paragraphs  (g)(4)  (ii)-(vi)  of  this 
section.  Any  amount  of  red  king  crab,  C. 
bairdi  Tarmer  crab,  or  Pacific  halibut 
that  is  incidentally  taken  in  the 
midwater  pollock  fishery,  as  defined  at 
paragraph  (g)(4)(i)  of  this  section,  will  be 
counted  against  the  bycatch  allowances 
specified  for  the  pollock/Atka 
mackerel/"other  fishery"  category 
defined  at  paragraph  (g)(4)  (vi)  of  this 
section. 

(ii)  For  purposes  of  this  section,  the 
PSC  limit  for  Pacific  herring  will  be 
apportioned  to  the  fishery  categories 
listed  at  paragraphs  (g)(4)  (i)-(vi)  of  this 
section. 

(2)  Seasonal  apportionments  of 
bycatch  allowances.  The  Secretary, 
after  consultation  with  the  Council,  may 
apportion  fishery  bycatch  allowances  on 
a  seasonal  basis.  The  Secretary  will 
base  any  seasonal  apportionment  of  a 
bycatch  allowance  on  the  following 
types  of  information: 

(i)  Seasonal  distribution  or  prohibited 
species; 

[ii)  Seasonal  distribution  of  target 
groundfish  species  relative  to  prohibited 
species  distribution: 

(iii)  Expected  prohibited  species 
bycatch  needs  on  a  seasonal  basis 
relevant  to  change  in  prohibited  species 
biomass  and  expected  catches  of  target 
groundfish  species; 


(iv)  Expected  variations  in  bycatch 
rates  throughout  the  fishing  year: 

(v)  E.xpected  changes  in  groundfish 
directed  fishing  seasons: 

(vi)  Expected  start  of  fishing  effort: 
and 

(vii)  Economic  effects  of  establishing 
seasonal  prohibited  species 
apportionments  on  segments  of  the 
target  groundllsh  mdustn,'. 

(3)  The  Secretary  will  publish 
annually  in  the  Federal  Register 
proposed  and  final  bycatch  allowances 
and  seasonal  apportscnments  in  the 
notices  required  under  675.20fa)(7). 
Public  comment  will  be  accepted  by  the 
Secretary  on  the  proposed  bycatch 
allowances  and  seasonal 
apportionments  for  a  period  of  30  days 
after  the  notice  of  them  is  filed  for  public 
inspection  in  the  Office  of  the  Fcdprai 
Register. 

(4)  For  purposes  of  apportioning  trawl 
PSC  limits  among  fisheries,  the 
following  fishery  categories  are 
specified  in  terms  of  round  weight 
equivalents  of  those  groundfish  species 
or  species  groups  for  which  a  TAG  has 
been  specified  under  §  675.20. 

(i)  Midwater  pollock  fishery.  Fishing 
with  trawl  gear  that  results  in  a  catch  of 
pollock  during  any  weekly  reporting 
period  that  is  95  percent  or  more  of  the 
total  amount  of  groundfish  caught  during 
the  week. 

[ii]  Flatfish  fishery.  FishmK  with  trawl 
gear  during  any  weekly  reporting  period 
that  results  in  a  retained  aggresaie 
amount  of  rock  sole,  other  flatfish,  and 
yellowfin  sole  that  is  greater  than  the 
retained  amount  of  any  other  fishery 
category  defined  under  paragraph  (gj(4) 
of  this  section. 

(A)  Yellowfin  sole  fishery.  Fishing 
with  trawl  gear  during  any  weekly 
reporting  period  that  is  defined  as  a 
flatfish  fishery  under  paragraph  (g)(4)(ii) 
of  this  section  and  results  in  a  retained 
amount  of  yellowfin  sole  that  is  70 
percent  or  more  of  the  retained 
aggregate  amount  of  rock  sole,  other 
fiatfish,  and  yellowfin  sole. 

(B)  Rock  sole/other  flatfish  fishery. 
Fishing  with  trawl  gear  during  any 
weekly  reporting  period  that  is  defined 
as  a  flatfish  fishery  under  paragraph 
(g)(4)(ii)  of  this  section  and  is  not  a 
yellowfin  sole  fishery  as  defined  under 
paragraph  {gl(41(ii/(A)  of  this  section. 

(iii)  Greenland  tarbol/arrowtooth 
flounder/sablefish  fishery.  Fishing  with 
trawl  gear  during  any  weekly  reporting 
period  that  results  in  a  retained 
aggregate  amount  of  Greenland  turbot. 
arrowtooth  flounder,  and  sablefish  that 
is  greater  than  the  retained  amount  of 
any  other  fishery  category  defined  under 
paragraph  (gj(4j  of  this  section. 
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(iv)  Rnckfisk  ^is.hpry  F'shinp  with 
trawl  gear  during  any  weekly  reporting 
period  that  results  in  a  retained 
aggregate  amount  of  rockfish  species  of 
the  genera  Sebastes  and  Sebastolobus 
that  is  greater  than  the  retained  amount 
of  any  other  fishery  category  defined 
under  paragraph  (g)(4)  of  this  section. 

(v)  Pacific  cod  fishery.  Fishing  with 
trawl  gear  during  any  weekly  reporting 
period  that  results  in  a  retained 
aggregate  amount  of  Pacific  cod  that  is 
greater  than  the  retained  amount  of  any 
other  fishery  category  defined  under 
paragraph  (g)(4)  of  this  section. 

(vi)  Pollock/Atka  mackerel /"other 
species" fishery.  Fishing  with  trawl  gear 
during  any  weekly  reporting  period  that 
results  in  a  retained  aggregate  amount  of 
pollock  other  than  pollock  harvested  in 
the  midwater  pollock  fishery  defined  at 
paragraph  (g)(4)(i)  of  this  section,  Atka 
mackerel,  and  "other  species"  that  is 
greater  than  the  retained  amount  of  any 
other  fishery  category  defined  under 
paragraph  (g)(4)  of  this  section. 

(h)  Attainment  of  a  trawl  fishery 
bycatch  allowance. 

(1)  Attainment  of  a  trawl  bycatch 
allowance  for  red  king  crab,  C.  bairdi 
Tanner  crab,  or  Pacific  halibut. 

(i)  Zone  1  red  king  crab  or  C.  bairdi 
Tanner  crab  bycatch  allowance.  If, 
during  the  fishing  year,  the  Regional 
Director  determines  that  U.S.  fishing 
vessels  participating  in  any  of  the 
fishery  categories  listed  in  paragraphs 
(8)(4)(ii)-(vi)  of  this  section  will  catch 
the  Zone  1  bycatch  allowance,  or 
seasonal  allowances  thereof,  of  red  king 
crab  or  C.  bairdi  Tarmer  crab  specified 
for  that  fishery  category  under 
paragraphs  (g)(l)-(3)  of  this  section,  the 
Secretary  will  publish  a  notice  in  the 
Federal  Register  closing  Zone  1  to 
vessels  participating  in  that  fishery 
category,  except  that  when  a  bycatch 
allowance,  or  seasonal  allowance 
thereof,  specified  for  the  pollock/Atka 
mackerel/"other  species"  fishery 
category  is  reached,  only  directed 
fishing  for  pollock  is  closed  to  trawl 
vessels  using  non-pelagic  trawl  gear. 

(ii)  Zone  2  red  king  crab  or  C.  bairdi 
crab  bycatch  allowance.  If,  during  the 
fishing  year,  the  Regional  Director 


determines  that  U.S.  fishing  vessels 
participating  in  any  of  the  fishery 
categories  listed  in  paragraphs  (g)(4)(ii)- 
(vi)  of  this  section  will  catch  the  Zone  2 
bycatch  allowance,  or  seasonal 
allowances  thereof,  of  red  king  crab  or 
C.  bairdi  crab  specified  for  that  fishery 
category  under  paragraphs  (g)(lH3)  of 
this  secfion,  the  Secretary  will  publish  a 
notice  in  the  Federal  Register  closing 
Zone  2  to  vessels  participating  in  that 
fishery  category,  except  that  when  a 
bycatch  allowance,  or  seasonal 
allowance  thereof,  specified  for  the 
pollock/Atka  mackerel/"other  species" 
fishery  category  is  reached,  only 
directed  fishing  for  pollock  is  closed  to 
trawl  vessels  using  non-pelagic  trawl 
gear. 

(iii)  Primary  halibut  bycatch 
allowance.  If,  during  the  fishing  year, 
the  Regional  Director  determines  that 
U.S.  fishing  vessels  participating  in  any 
of  the  fishery  categories  listed  in 
paragraphs  {g](4)(ii)-(vi)  of  this  section 
in  the  Bering  Sea  and  Aleutian  Islands 
Management  Area  will  catch  the 
primary  halibut  bycatch  allowance,  or 
seasonal  allowances  thereof,  specified 
for  that  fisherj'  category  under 
paragraphs  (g)(l)-{3)  of  this  section,  the 
Secretary  will  publish  a  notice  in  the 
Federal  Register  closing  Zones  1  and  2H 
to  vessels  participating  in  that  fishery 
category,  except  that  when  a  bycatch 
allowance,  or  seasonal  allowance 
thereof,  specified  for  the  pollock/Atka 
mackerel/"other  species"  fishery 
category  is  reached,  only  directed 
fishing  for  pollock  is  closed  to  trawl 
vessels  using  non-pelagic  trawl  gear, 

(iv)  Secondary  halibut  bycatch 
allowance.  If,  during  the  fishing  year, 
the  Regional  Director  determines  that 
U.S.  fishing  vessels  participating  in  any 
of  the  trawl  fishery  categories  listed  in 
paragraphs  {g)(4)(ii)^vi)  of  this  section 
in  the  Bering  Sea  and  Aleutian  Islands 
Management  Area  will  catch  the 
secondary  halibut  bycatch  allowance,  or 
seasonal  allowances  thereof,  specified 
for  that  fishery  category  under 
paragraphs  (g){l)-(3)  of  this  section,  the 
Secretary  will  publish  a  notice  in  the 
Federal  Register  closing  the  entire 
Bering  Sea  and  Aleutian  Islands 


Management  Area  to  vessels 
participating  in  that  fishery  category, 
except  that  when  a  bycatch  allowance, 
or  seasonal  allowance  thereof,  specified 
for  pollock/Atka  mackerel/"other 
species"  fishery  category  is  reached, 
only  directed  fishing  for  pollock  is 
closed  to  trawl  vessels  using  non-pelagic 
trawl  gear. 

(2)  Attainment  of  a  trawl  bycatch 
allowance  for  Pacific  herring.  If,  during 
the  fishing  year,  the  Regional  Director 
determines  that  U.S.  fishing  vessels 
participating  in  any  of  the  fishery 
categories  listed  in  paragraphs  (g)(4)(i)- 
(vi)  of  this  section  in  the  Bering  Sea  and 
Aleutian  Islands  Management  Area  will 
catch  the  herring  bycatch  allowance,  or 
seasonal  allowances  thereof,  specified 
for  that  fishery  category  under 
paragraphs  (g)(l}-{3)  of  this  section,  the 
Secretary  will  publish  a  notice  in  the 
Federal  Register  closing  the  Herring 
Savings  Areas  to  vessels  participating  in 
that  fishery  category,  except  that  (i) 
when  the  midwater  pollock  fishery 
category  reaches  its  specified  bycatch 
allowance,  or  seasonal  apportionment 
thereof,  the  Herring  Savings  Areas  are 
closed  to  directed  fishing  for  pollock 
with  trawl  gear,  and  (ii)  when  the 
pollock/Atka  mackerel/"other  species" 
fishery  category  reaches  ts  specified 
bycatch  allowance,  or  seasonal 
apportionment  thereof,  only  the  Herring 
Savings  Areas  are  closed  for  directed 
fishing  for  pollock  to  trawl  vessels  using 
non-pelagic  trawl  gear. 

(i)  Unused  seasonal  apportionments  of 
fishery  bycatch  allowances  made  under 
paragraph  (g)(2)  of  this  section  will  be 
added  to  the  respective  fishery  bycatch 
allowance  for  the  next  season  during  a 
current  fishing  year. 

(j)  If  a  seasonal  apportiormient  of  a 
fishery  bycatch  allowance  made  under 
paragraph  (g)(2)  of  this  section  is 
exceeded,  the  amount  by  which  the 
seasonal  apportionment  is  exceeded 
will  be  deducted  from  its  respective 
apportionment  for  the  next  season 
during  a  current  fishing  year. 
[FR  Doc  92-7659  Filed  3-30-92;  4:42  pm) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  337  | 

RIN  3064-AA80 

Unsafe  and  Unsound  Banking 
Practices 

agency:  Federal  Deposit  Insurance 

Corporation  ("FDIC"). 
action:  Proposed  rule. 

summary:  This  regulation  implements 
changes  mandated  by  the  section  301  of 
the  Federal  Deposit  Insurance 
Corporation  I-r^pr  jvement  Act  of  1991 
i  FDICIA'l.  S^c'.on  301  amended 
sec-;on  29  and  added  a  new  section  29A 
to  the  Federal  Deposit  Insurance  Act 
fFDI  Act)  (12  U.S.C.  1811  et  seq.]. 
Section  29  as  amended  permits 
adequately  capitaHzed  insured 
depository  institutions  to  accept 
brokered  deposits  with  a  waiver  from 
the  FDIC  and  prohibits  undercapitalized 
depository  institutions  from  accepting 
any  brokered  deposits.  Section  29A 
provides  for  the  registration  of  deposit 
brokers  and  authonzes  the  imposition  of 
certain  recordkeeping  and  reporting 
requirements.  The  proposed 
amendments  are  intended  to  clarify  the 
applications  of  sections  29  and  29A  of 
tre  FDI  Act. 

DATES:  Comments  must  be  received  by 
May  4, 1992. 

ADDRESSES:  Send  comments  to  Hoyle  L 
R>^oi."ison,  Executive  Secretary.  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street  NW.,  Washington,  DC  20429. 
Comments  may  be  hand  delivered  to 
room  F-402, 1776  F  Street.  NW.. 
Washington,  DC  20429  on  business  days 
between  8:30  a.m.  and  5  p.m.  Comments 
may  also  be  inspected  in  Room  F-402 
between  8:30  a.m.  and  5  p.m.  on 
business  days.  (FAX  number  (202)  898- 
3838  ) 

FOB  FURTHER  INFORMATION  CONTACT: 

William  G  Hnndac.  Examination 
Specialist,  Division  of  Supervision,  (202) 
898-6892  or  Valerie  J.  Best.  Counsel, 


Legal  Division.  (202)  898-3812,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street  N\V  .  Washington.  DC  20429. 

Background 

Section  301  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  ("FDICIA")  amended  section  29 
and  added  a  new  section  29A  to  the 
Federal  Deposit  Insurance  Act  ("FDI 
Act").  In  general,  section  29  as  amended 
prohibits  undercapitalized  insured 
depository  institutions  from  accepting, 
renewing  or  rolling  over  any  brokered 
deposits.  Adequately  capitalized 
institutions  may  do  so  with  a  waiver 
from  the  FDIC  while  well  capitalized 
institutions  may  accept,  renew  or  roll 
over  brokered  deposits  without 
restriction.  Section  29A  requires  the 
registration  of  deposit  brokers  and 
authorizes  the  imposition  of  certain 
recordkeeping  and  reporting 
requirements. 

The  combined  effect  of  these  two 
sections  of  the  FDI  Act  is  to  require  a 
revision  of  section  337.6  of  FDIC 
regulations  which  currently  implements 
the  statutory  restrictions  on  the 
acceptance,  renewal  or  roll  over  of 
brokered  deposits  by  insured  depository 
institutions.  In  general,  these  current 
restrictions  deny  brokered  deposits  to 
undercapitalized  institutions  without  a 
waiver  from  the  FDIC 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  5  337.6  as  revised  by  this 
proposal  will  be  reviewed  by  the  Office 
of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504{hl)  under  control  number  3064- 
0099.  The  information  will  be  collected 
from  adequately  capitalized  insured 
depository  institutions  applying  for  a 
waiver  from  the  prohibition  on  the 
acceptance  or  renewal  of  brokered 
deposits  contained  in  section  29  of  the 
Federal  Deposit  Insurance  Act  as 
amended  (12  U.S.C.  183lf).  Information 
will  also  be  collected  from  deposit 
brokers  registering  with  the  FDIC  in 
order  to  continue  to  operate  as  a  deposit 
broker. 

The  estimated  annual  reporting 
burden  for  the  collection  of  information 
from  insured  depository  institutions  and 
deposit  brokers  in  this  proposed 
regulation  is  summarized  as  follows: 


Numbur  uf  respondents: 

Depository  institutions 400 

Deposit  bruisers __.™„_-„.™ 50 

Total 450 

Number  of  responses  per  respond- 
ent  , " 1 

Total  annual  responses 450 

Hours  per  rpsponse: 

Depository  institutions 6 

Deposit  brokers '         1 

Total  annual  burden  hours 2,450 


No  burden  is  estimated  for  the 
recordkeeping  requirements  proposed 
for  deposit  brokers  since  no  new  or 
additional  records  are  being  mandated 
beyond  those  believed  maintained  in  the 
regular  course  of  business  at  the  present 
time.  Although  penodic  reporting  !.s 
authorized  by  statute,  none  is  being 
required  under  the  proposed  regulation. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suRgestions  on 
reducing  this  burden  should  be  directed 
to  the  A.ssistant  Executive  Secretary 
(Administration),  room  F— i53.  Federal 
Deposit  Insurance  Co'^oration. 
Washmplon.  DC  2fM:9.  and  to  the  Office 
of  .Management  and  Budget.  Paperwork 
Reduction  Proiect  (3064-0099). 
Washington,  DC  20503. 

Regulatory  Flexibility  Act 

The  FDIC's  Board  of  Directors  hereby 
certifies  tha'  the  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  largely  tracks  and  clarifies 
strictures  established  by  statute  and 
affords  a  means  by  which  adequately 
capitalized  insured  depository 
institutions  may  avoid  the  application  of 
those  strictures  by  applying  to  the  FDIC 
for  a  waiver.  Moreover,  it  is  anticipated 
that  the  institutions  most  affected  by  the 
regulation  will  be  relatively  large 
insured  depository  institutions  and  large 
brokerage  firms  acting  as  deposit 
brokers.  Consequently,  the  provisions  of 
the  Regulatory  Flexibility  Act  relating  to 
an  initial  and  final  regulatory  flexibility 
analysis  (5  U.S.C.  603  and  604)  are  not 
applicable. 

Discussion 

This  proposed  revision  of  §  337.6  of 
FDIC  regulations  is  designed  to 
implement  the  new  statutory  scheme  for 
regulating  brokered  deposits  as 
prescribed  in  amended  section  29  and 
new  section  29A  of  the  FDI  Act.  The 
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new  statutory  scheme  for  regulating 
brokered  deposits  raises  a  number  of 
issues  discussed  below 

Capital  Level  Definitions 

Th  new  statutoPy'  scheme  for  brokered 
dtptisjffi  tracks  the  language  of  other 
provisions  of  the  FDICIA  cailmg  for 
progressively  more  strmgent  restrictions 
and  supervision  as  capital  levels 
decline.  Thus,  ■well  capitalized" 
institutions  may  accept  brokered 
deposits  without  restnction, 
"adequately  capitalized  institutions" 
with  a  waiver  from  the  FDIC.  while 
"undercapitalized  institutions"  may  not 
accept  brokered  deposits.  These  terms 
are  the  same  as  found  in  section  38  of 
the  FDI  Act  dealing  with  prompt 
corrective  action.  However,  the  precise 
regulatory  definitions  of  the  different 
capital  levels  are  currently  being 
developed  on  an  interagency  basis  and 
will  not  be  available  until  some  time 
beyond  the  data  when  final  regulations 
implementing  the  new  brokered  deposits 
restrictions  must  be  in  place.  For 
consistency  and  in  keeping  with  the 
evident  intent  of  Congress,  the  FDIC 
intends  to  adopt  the  section  38 
defintions  of  capital  levels  when  they 
become  effective.  In  the  interim, 
however,  the  proposed  regulation 
defines  "well  capitalized"  to  mean  an 
institution  whose  leverage  and  risk- 
weighted  capital  ratios  are  at  least  one 
to  two  percentage  points  higher  than 
otherwise  currently  required  by 
applicable  regulations.  The  FDIC 
anticipates  that  the  final  rule  will  define 
the  term  "well  capitalized"  by  reference 
to  a  precise  percentage  point.  In  other 
words,  the  final  rule  may  provide  that  a 
"well  capitalized"  institution  is  one  that 
maintains  a  capital  level  at  least  one 
percentage  point  higher  than  the 
minimum  prescribed  by  their  primary 
federal  regulator  and  any  state 
regulator.  Alternatively,  the  final  rule 
may  provide  that  a  "well  capitalized" 
institution  is  one  that  maintains  a 
capital  level  at  least  two  percentage 
points  higher  than  the  prescribed 
minimum.  Rather  than  selecting  one 
percent  or.  alternatively,  two  percent  (or 
a  figure  in  between)  at  this  time, 
however,  the  FDIC  has  determined  to 
select  the  appropriate  number  only  after 
it  has  had  an  opportunity  to  receive  and 
review  comments  on  the  proposed  n;ip. 
In  addition,  a  "well  capitalized" 
institution  must  be  CAMEL-  or  MACRO- 
rated  1  of  2  and  may  not  be  under  any 
outstanding  order  or  written  direction  to 
a(  hieve  a  specific  higher  level  of  capital 
An  "adequately  capitalized"  institution 
is  one  that  fails  to  meet  the  standard  for 
"well  capitalized"  but  is  not 
undercapitalized."  The  definition  of 


"undercapitalized  institution"  is  largely 
carried  over  from  the  current  regulation, 
i.e..  one  that  fails  to  meet  any  one  test  of 
capital  adequacy.  Excluded  from  the 
definition,  however,  is  any  institution 
that  meets  regulatory  minimums  and  is 
otherwise  meeting  any  commitment  to 
increase  capital  beyond  the  regulatory 
minimums.  This  change  was  made  to 
facilitate  the  orderly  reduction  of 
brokered  deposits  in  an  institution  that 
might  otherwise  become 
"undercapitalized"  by  virtue  of  an  order 
or  other  written  directive  to  increase 
capital  because  of  its  particular  risk 
profile.  It  is  believed  that  these  interim 
definitions  are  fairly  simple,  reasonable 
under  the  circumstances  and  should 
suffice  until  the  more  comprehensive 
definitions  of  capital  levels  become 
available  later.  These  interim  definitions 
of  capital  levels  should  not  be  construed 
as  anticipatory  or  possible  indicative  of 
how  the  difference  capital  levels  may 
eventually  be  defined  for  purposes  of 
prompt  corrective  action  under  section 
38  of  the  FDI  Act. 

Interest  Rate  Limitations 

Although  an  adequately  capitalized 
institution  may  accept  brokered  deposits 
with  a  waiver  from  the  FDIC,  it  may  not 
pay  rates  of  interest  on  such  deposits 
which  "significantly  exceed"  the  rates 
paid  on  deposits  of  similar  maturity 
accepted  from  within  its  normal  market 
area  or,  if  the  brokered  deposits  are 
accepted  from  outside  its  normal  market 
area,  a  "national  rate  *  •  *  established" 
by  the  FDIC  for  deposits  of  comparable 
maturity. 

For  purposes  of  implementing  these 
limitations,  the  proposed  revised 
regulation  adopts  the  standard  in  the 
current  regulation  as  to  the  meaning  of 
"significantly  exceeds,"  namely,  when 
the  rate  paid  exceeds  the  market  rate  by 
more  than  50  basis  points.  This  standard 
has  proven  workable  in  the  current 
regulation  and  staff  perceives  no  good 
reason  to  change  it  although  comment  is 
welcomed. 

Several  alternatives  seem  possible  in 
establishing  national  rates  for  brokered 
deposits  received  from  outside  an 
instituton's  normal  market  area.  First, 
the  FDIC  might  survey  the  markets 
throughout  the  countn,'  and  compile  and 
periodically  pubhsh  rates  for  deposits  of 
various  maturities.  The  FDIC  is 
concerned,  however,  about  the 
timeliness  of  this  approach  since  data 
on  market  rates  must  be  available  on  a 
substantially  current  basis  to  achieve 
the  intended  purpose  of  this  provision 
Hnd  permit  institutions  to  avoid 
violations 

A  second  alternative  might  be  to 
reference  currently  published  deposit 


rates  such  as  the  "Banxquote"  rates 
published  in  the  W^  Street  Journal  or 
the  Bank  Rate  Monitor.  While  more 
current,  such  published  rates  may  not  be 
sufficiently  representative  of  national 
rates  or  sufficiently  cover  the  markets 
for  deposits  of  different  sizes  and 
maturities.  The  FDIC  understands  the 
securities  industry  is  developing  an 
index  for  various  retail  brokered 
deposits.  The  FDIC  will  consider  using 
such  data  or  any  other  bias-free  index  or 
published  rates  should  they  become 
available  before  the  final  regulation  is 
promulgated  or  later,  when  the  final 
regulation  is  amended  to  incorporate  the 
various  definitions  of  capital  levels 
adopted  for  purposes  of  prompt 
corrective  action  under  section  38  of  the 
FDI  Act. 

A  third  possible  approach  is  to  tie  the 
national  rates  on  deposits  to  the  yields 
on  comparable  Treasury  securities  with 
some  additional  margin.  This  approach 
has  both  advantages  and  disadvantages. 
On  the  one  hand,  it  would  be  objective 
and  simple  to  administer.  Maximum 
allowable  rates  can  be  computed  by 
anyone  who  has  the  benchmark  rates 
and  the  formula  for  deriving  the 
ma.ximum.  Since  the  benchmark  rates 
would  be  updated  regularly  and  the 
formula  remain  constant,  there  would  be 
no  maintenance  requirements  for  such  a 
system  once  it  was  put  in  place.  The 
principal  disadvantage  is  inflexibility; 
the  benchmark  instruments  may  not 
have  the  necessary  range  of  maturities 
and  denominations  to  permit  adequate 
differentiation  in  pricing  different 
brokered  deposits.  Moreover,  there  is  a 
need  to  distinguish  between  retail,  fully 
insured  brokered  deposits  and 
wholesale,  substantially  uninsured 
deposits  which  may  vary  by  credit 
rating  of  the  issuer.  Nevertheless,  this  is 
the  approach  taken  in  the  current 
proposal.  It  is  recognized  that  additional 
work  may  be  required  to  develop  a 
formula  \ha\  is  demonstrably  valid  in 
relating  certificate  rates  to  rates  on  U.S. 
Treasury  financial  instruments. 

Comment  is  solicited  on  the 
practicaUty  and  effectiveness  of  each  of 
the  possible  alternative  approaches. 

When  comparing  rates  offered  or  paid 
with  market  rates,  there  has  been  some 
confusion  in  the  past  as  to  what  was 
intended  since  both  the  statute  and 
current  regulation  simply  referred  to 
"rates"  without  elaboration.  The  FDIC 
proposes  to  clarify  this  by  explicitly 
referring  to  "nominal"  rates  of  interest. 
Staff  is  of  the  view  that  results 
ordinarily  would  not  change  much 
whether  nominal  rates  were  compared 
to  nominal  rates  or  yields  to  yields. 
Consequently,  nominal  rates  have  been 
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proposed  for  simplicity  of 
administration  and  enforcement  and  to 
avoid  specifying  a  methodology  for  yield 
computation. 

Deposit  Brokers 

The  proposed  revised  regulation  will 
require  the  registration  of  deposit 
brokers  because  the  statute  requires 
registration  in  order  to  permit  deposit 
brokers  to  continue  to  operate.  Only 
minimal  information  is  required  under 
the  proposed  regulation.  Recordkeeping 
requirements  are  imposed  mandating 
the  ability  by  any  deposit  broker  to 
report,  upon  request,  the  volume,  rates 
and  maturities  of  deposits  placed  with 
any  named  institution  over  a  specified 
time  period  and  deposits  outstanding  at 
a  given  institution  on  a  stated  date.  It  is 
anticipated  that  these  records  are 
already  being  maintained  by  brokers  in 
the  ordinary  course  of  business.  No 
reporting  requirements  are  being 
proposed  at  this  tima.  It  is  believed  that 
call  report  data  on  brokered  deposits 
received  from  insured  institutions  is 
sufTicient  for  supervisory  and  regulatory 
purposes  for  the  time  being. 

Section  29  of  the  FDI  Act  grants 
insured  depository  institutions  for  which 
the  FDIC  has  been  appointed  as 
conservator,  a  limited  exception  from 
the  brokered  deposit  prohibitions  set 
forth  in  the  statute.  The  proposed  rule 
contains  an  exception  from  the 
prohibition  against  the  acceptance  of 
brokered  deposits  for  institutions  in 
FDIC  conservatorship.  This  would 
continue  the  exception  in  the  current 
regulation  and  will  require  the  Board  to 
make  certain  findings  as  it  did  in  the 
past.  It  is  believed  this  standby 
authority  could  provide  some  useful 
funding  flexibility  whenever  the  FDIC 
might  be  appointed  the  conservator  of 
an  institution  in  the  future.  In  any  event, 
and  consistent  with  section  29  of  the  FDI 
Act.  this  additional  funding  flexibility 
could  be  used  for  only  the  first  90  days 
of  a  conservatorship  after  which  the 
institution  could  no  longer  accept,  renew 
or  rollover  brokered  deposits.  Moreover, 
the  institution  would  be  prohibited  from 
paying  significantly  higher  rates  on 
brokered  deposits  during  the  90-day 
period.  Section  29  of  the  FDI  Act  does 
not  set  forth  a  similar  specific 
exemption  from  the  brokered  deposit 
prohibitions  for  RTC  conservatorships. 

Insured  Branches  of  Foreign  Banks 

Although  the  statute  does  not 
explicitly  mention  insured  branches  of 
foreign  banks,  it  is  clear  that  the  same 
policy  considerations  underlying  the 
statutory  scheme  and  restrictions  apply 
to  insured  branches  as  well. 
Consequently,  the  proposed  regulation 


explicitly  extends  to  insured  branches  of 
foreign  banks  just  as  the  current 
regulation  has  been  applied  to  such 
branches. 

Waivers  Granted  or  That  May  Be 
Needed 

The  revised  regulation  proposed 
herein  will  supplant  the  existing  §  337.6 
of  FDIC  regulations.  When  the  revised 
regulation  becomes  effective, 
undercapitalized  insured  depository 
institutions  that  may  have  obtained  a 
wiaver  to  accept  brokered  deposits  will 
not  longer  be  permitted  to  accept,  renew 
or  rollover  any  brokered  deposit  and  all 
such  previous  waivers  will  be  void. 
Adequately  capitalized  institutions  that 
may  be  in  need  of  a  waiver  on  the 
effective  date  of  the  revised  regulation 
should  anticipate  and  prepare  the 
necessary  application  and  related 
materials  in  advance  for  submission  as 
soon  as  the  final  regulation  is 
promulgated.  It  is  anticipated  that  the 
final  regulation  will  be  promulgated  at 
least  thirty  days  in  advance  of  its 
effective  date. 

The  FDIC  is  hereby  requesting 
comment  on  all  aspects  of  the  proposed 
rule.  The  FDIC  is  particularly  interested 
in  receiving  comment  on  the  following 
specific  issues: 

1.  The  FDIC  must  establish  a 
"national  rate  paid  on  deposits  of 
comparable  maturity  for  deposits 
accepted  outside  the  institution's  normal 
market  area."  The  FDIC  is  considering 
the  following  alternative  methods  of 
establishing  the  national  rate  required 
by  the  statute. 

(A)  FDIC  survey.  Should  the  rate  be 
determined  by  the  FDIC  on  the  basis  of 
a  survey  of  selected  insured  depository 
institutions?  If  so.  how  frequently  should 
the  survey  be  conducted  and  rates 
repriced  and  published? 

(B)  Private  sector  publications. 
Alternatively,  should  the  rate  be 
established  by  reference  to  a  widely 
circulated  private  sector  publication.  If 
so,  should  the  FDIC  average  the  rates 
reported  in  the  publication  to  compute 
the  "national  rate"  or  should  the  top  rate 
become  the  "national  rate?"  Or  should 
some  incremental  value  plus  or  minus 
either  the  average  or  ceiling  rate  become 
the  "national  rate?" 

(C)  Index  rate  to  competing 
instrument.  Should  the  national  rate  be 
indexed  to  a  competing  instrument,  like 
U.S.  Treasury  obligations?  If  so,  how 
should  the  appropriate  maturity  and 
denomination  be  determined  with 
reference  to  the  instrument  being  offered 
by  the  institution? 

(D)  Deposit  brokers.  Should  the  FDIC 
obtain  such  information  directly  from 
deposit  brokers?  If  so,  how  should  the 


FDIC  determine  which  brokers  to  survey 
and  how  often  should  the  survey  be 
conducted? 

2.  Adequately  capitalized  depository 
institutions  granted  a  waiver  are 
prohibited  from  paying  a  rate  of  interest 
on  such  funds  which  significantly 
exceeds  the  rate  paid  on  deposits  of 
similar  maturity  in  such  institution's 
"normal  market  area  for  deposits 
accepted  in  the  institution's  normal 
market  area."  Is  clarification  of  the  term 
"normal  market  area"  necessary  or 
desirable?  If  so  what  factors  determine 
an  institution's  normal  market  area? 

3.  The  statute  not  only  limits  the  use 
of  brokered  deposits  by  insured 
depository  institutions  but  also  limits 
the  interest  rate  that  all  but  will 
capitalized  institutions  may  offer.  The 
brokered  deposit  statute  generally  limits 
the  interest  rate  by  providing  that  the 
interest  offered  may  not  be 
"significantly"  higher  than  the  rate 
offered  or  paid  on  similar  deposits.  The 
proposed  rule  continues  the  definition  of 
"significantly"  higher  used  in  the  current 
brokered  deposit  regulation.  That  is,  a 
rate  of  interest  is  significantly  higher  if  it 
exceeds  by  more  than  50  basis  points 
the  nominal  rate  paid  on  deposits  of 
comparable  maturity.  Is  50  basis  points 
an  appropriate  measure  of  what  is 
significantly  higher,  given  the  broader 
impact  of  the  brokered  deposit  statute? 

4.  Would  it  be  appropriate  for  the 
FDIC  to  use  a  simplified  waiver 
application  process  for  some  classes  of 
institutions  and  a  more  detailed 
application  process  for  other  classes? 
For  example,  should  a  waiver 
application  received  from  an  institution 
with  a  CAMEL  rating  of  1  or  2  be  treated 
the  same  as  an  application  from  an 
institution  with  a  lower  CAMEL  rating? 

5.  Although  it  is  anticipated  that  the 
capital  definitions  will  be  changed  to  be 
consistent  with  regulations  issued 
pursuant  to  section  131  of  FDICIA,  the 
FDIC  is  interested  in  receiving 
comments  as  to  whether  the  capital 
definitions  set  forth  in  this  proposal  are 
appropriate  for  the  interim  purposes  of 
the  brokered  deposit  regulation  and 
which  measures  of  capital  are  best  for 
these  purposes.  More  specifically,  the 
FDIC  anticipates  that  the  final  rule  will 
define  the  term  "well  capitalized"  by 
reference  to  a  precise  percentage  point 
and  possibly  other  elements.  Before 
selecting  one  percent  or,  alternatively, 
two  percent  (or  a  figure  in  between)  at 
this  time,  however,  the  FDIC  would  like 
to  have  the  benefit  of  comments  on  this 
issue.  In  order  to  be  considered  a  "well 
capitalized"  institution,  should  an 
institution  be  required  to  maintain  a 
capital  level  that  is  one  percentage  point 
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or,  alternatively,  two  percentage  points 
or  a  figure  in  between,  above  the 
minimum  prescribed  by  its  primary 
federal  regulator  and  any  state 
regulator?  The  proposed  rule  defines 
capital  in  terms  of  both  lever^i^e  and 
risk-based  capital  ratios.  Should  both 
leverage  and  nsk-based  capital  criteria 
be  used,  or  would  it  be  more  appropriate 
to  use  one  ratio  to  the  exclusion  of  the 
other?  Is  it  appropriate  to  considrr  an 
institution's  CAMEL  or  MACRO  ratin? 
for  purposes  of  deciding  when  an 
institution  is  well  capitalized'' 

6  The  FDIC  is  authorized  to  require 
deposit  brokers  to  maintain  separate 
records  and  to  file  quarterly  reports 
relating  to  the  total  amounts  and 
maturities  of  the  deposits  placed  for 
each  insured  deposiion,'  institution 
during  specified  time  periods.  The 
proposed  rule  requires  deposit  brokers 
to  maintain  records  sufficient  to  reveal 
the  volume  of  brokered  deposits  placed 
with  any  insured  depository  institution 
over  the  preceding  12  months,  and  the 
volume  outstanding  currently,  including 
the  maturities,  rates  and  costs 
associated  with  such  deposits. 
.Additional  reports  may  be  requested  by 
the  VDIC  under  the  proposed  rule 
regarding  the  volume  of  brokered 
deposits  placed  with  a  specific  insured 
depository  institution.  What,  if  any, 
additional  information  should  the  FDIC 
require  deposit  brokers  to  maintain? 
How  might  more  extensive 
recordkeeping  and  reporting 
requirements  affect  deposit  brokers?  To 
uhat  purpose  should  the  information 
oiitamed  from  deposit  brokers  be  used? 

Proposed  Effective  Date 

Section  301  of  FDICIA  requires  that 
final  regulations  implementing  the 
changes  mandated  become  effective  no 
later  than  June  16. 1992. 

Accordingly,  notice  is  hereby  given 
that  the  FDIC  Board  of  Directors 
proposes  to  adopt  the  following 
regulation  on  the  solicitation  and 
acceptance,  renewal  or  rollover  of 
brokered  deposits  by  insured  depository 
institutions. 

List  of  Subjects  in  12  CFR  Part  337 

Banks,  banking.  Reporting  and 
recordkeeping  requirements.  Savings 

associations,  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  FDIC  hereby  proposes  to 
anend  part  337  of  title  12  of  the  Code  of 
Federal  Regulations  as  set  forth  below. 

PART  337— UNSAFE  AND  UNSOUND 
BANKING  PRACTICES 

1.  The  authority  cilaiton  for  part  337  is 
revised  to  read  as  follows 


.■siuthority:  12  U.S.C.  1816  IRlWal   im«(b). 
1819.  1828{j)(2l  1821(f).  183l(,  1831M. 

2.  Section  337  6  is  revised  to  read  as 

follows; 

§  337.6    Brokered  deposits 

(a)  DpfmiiJiins  For  purposes  of  this 
section,  the  following  definitions  apply; 

(1)  Adequately  capitalized  insured 
depository  institution  means  any 
insured  depository  institution  that  is 
rrither  a  well  capitalized  insured 
depository  institution  nor  an 
undercapitalized  insured  depository 
institution. 

(2)  Brokered  deposit  means  any 
deposit,  as  that  term  is  defined  in 
section  3(1)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813(1)),  that  is 
obtained,  directly  or  indirectly,  from  or 
through  the  mediation  or  assistance  of  a 
deposit  broker. 

(3)  Deposit  broker,  (i)  The  term 
deposit  broker  means: 

(A)  Any  person  engaged  in  the 
business  of  placing  deposits,  or 
facilitating  the  placement  of  deposits,  of 
third  parties  with  insured  depository 
institutions,  or  the  business  of  placing 
deposits  with  insured  depository 
institutions  for  the  purpose  of  selling 
interests  in  those  deposits  to  third 
parties;  and 

|B)  An  agent  or  trustee  who 
establishes  a  deposit  account  to 
facilitate  a  business  arrangement  with 
an  insured  depository  institution  to  use 
the  proceeds  of  the  account  to  fund  a 
prearranged  loan. 

(ii)  The  term  deposit  broker  does  not 
include: 

(A)  An  insured  depository  institution. 
with  respect  to  funds  placed  with  that 
depository  institution; 

(B)  An  employee  of  an  insured 
depository  institution,  with  respect  to 
funds  placed  with  the  employing 
depository  institution; 

(C)  A  trust  department  of  an  insured 
depository  institution,  if  the  trust  in 
question  has  not  been  established  for 
the  primary  purpose  of  placing  funds 
with  insured  depository  institutions; 

(D)  The  trustee  of  a  pension  or  other 
employee  benefit  plan,  with  respect  to 
funds  of  the  plan; 

(E)  A  person  acting  as  a  plan 
administrator  or  an  investment  adviser 
in  connection  with  a  pensem  plan  or 
other  emplovee  benefit  plan  provided 
that  person  is  performinc  managerial 
functions  with  respe; !  te  t*ie  ;  ian; 

(F)  The  trustee  of  a  :tstarne:-.tary 
accoimt; 

fCl  The  trustee  of  an  irrevocable  trust 
(other  than  one  descnt)ed  in  paragraph 
|a){3)(i)(Bl  of  this  section),  as  long  as  the 
trust  m  question  has  not  been 
established  for  the  primary  purpose  of 


placing  funds  with  insured  depository 
institutions; 

(H)  A  trustee  or  custodian  of  a 
pension  or  profit-sharing  plan  qualified 
under  section  401(d)  or  403(a)  of  the 
Internal  Revenue  Code  of  1988  (26  U.S.C. 
401(d)  or  403(a)):  or 

(1)  An  agent  or  nominee  whose 
primary  purpose  is  not  the  placment  of 
funds  with  depository  institutions. 

(ili)  Notwithstanding  paragraph 
(a)(3)(ii)  of  this  section,  the  term  deposit 
broker  includes  any  insured  depository 
institution,  and  any  employee  of  any 
insured  depository  institution,  which 
engages,  directly  or  indirectly  in  the 
solicitation  of  deposits  by  offering  rates 
of  interest  (with  respect  to  such 
deposits)  which  are  significantly  higher 
than  the  prevailing  rates  of  interest  on 
deposits  offered  by  other  insured 
depository  institutions  having  the  same 
type  of  charter  in  such  depository 
institutions  normal  market  area. 

(4)  Employee  means  any  employee: 
(i)  Who  is  employed  exclusively  by 

the  insured  depository  institution; 

(ii)  Whose  compensation  is  primarily 
in  the  form  of  a  salary; 

(iii)  Who  does  not  share  such 
employee's  compensation  with  a  deposit 
broker;  and 

(iv)  Whose  office  space  or  place  of 
business  is  used  exclusively  for  benefit 
of  the  insured  depository  institution 
which  employs  such  individual. 

(5)  Insured  depository  institution 
means  any  bank,  savings  association  or 
branch  of  a  foreign  bank  insured  under 
the  provisions  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1811  et  seq.). 

(6)  Undercapitalized  insured 
depository  institution,  (i)  The  term 
undercapitalized  insured  depository 
institution  means  any  insured 
depository  institution  that  fails  to  meet 
the  minimum  capital  requirements 
applicable  to  it  at  the  time  and  includes 
any  insured  depository  institution 
which: 

(A)  After  giving  effect  to  any 
chargeoffs  or  other  capital  reductions 
directed  by  a  federal  or  state  regulator, 
fails  to  meet  any  applicable  capital 
standard  (e.g.,  tangible,  core,  risk-based, 
or  leverage)  established  by  law  or 
regulation  promulgated  by  its  principal 
federal  or  state  regulator,  as  applicable; 
or 

(B)  Has  been  directed  by  a  formal 
administrative  order  or  advised  in 
writing  by  a  federal  or  state  regulator  as 
part  of  the  supervisory  process  to 
achieve  a  specific  higher  level  of  capital 
(e.g.,  to  margin  additional  risk  inherent 
in  its  activities  or  assets,  balance  sheet 
structure,  or  off-balance  sheet  liabilities) 
and  has  not  yet  met  that  higher  capitf)! 
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level.  Notwithstanding  the  foregoing, 
any  such  insured  depository  institution 
that  has  been  directed  or  advised  to 
achieve  a  specific  higher  level  of  capital 
and  otherwise  meets  the  minimum 
capital  requirements  applicable  to  it  at 
the  time  shall  not  be  considered  an 
undercapitalized  institution  so  long  as  it 
has  committed  to  and  is  in  compliance 
with  a  plan  designed  to  achieve  the 
specific  higher  level  of  capital  directed 
or  otherwise  required,  and  provided 
further,  that  those  commitments  have 
been  accepted  in  writing  by  the 
regulator  requiring  the  specific  higher 
level  of  capital. 

(ii)  The  term  undercapitalized  insured 
depository  institution  includes  an 
insured  branch  of  a  foreign  bank  that 
fails  to  maintain  either: 

(A)  The  pledge  of  assets  required 
under  12  CFR  346.19;  or 

(B)  The  required  volume  of  eligible 
assets  prescribed  by  12  CFR  346.20. 

(7)  Well  capitalized  insured 
depository  institution  means  an  insured 
depository  institution  that  maintains 
every  applicable  leverage  and  risk- 
based  capital  ratio  prescribed  by  its 
primary  federal  regulator  and  any  state 
regulator  at  a  level  at  least  one  to  two 
percentage  points  higher  than  the 
prescribed  minimum,  is  CAMEL-  or 
MACRO-rated  1  or  2  and  otherwise  is 
not  subject  to  any  order  or  written 
direction  to  achieve  a  specific  higher 
level  of  capital. 

(b)  Solicitation  and  acceptance  of 
brokered  deposits  by  insured  depository 
institutions.  (1)  A  well  capitalized 
insured  depository  institution  may 
solicit  and  accept,  renew  or  rollover  any 
brokered  deposit  without  restriction  by 
this  section. 

(2)  (i)  An  adequately  capitalized 
insured  depository  institution  may  not 
accept,  renew  or  rollover  any  brokered 
deposit  unless  it  has  applied  for  and 
been  granted  a  waiver  of  this 
prohibition  by  the  Federal  Deposit 
Insurance  Corporation  in  accordance 
with  the  provisions  of  this  section. 

(ii)  Any  adequately  capitalized 
insured  depository  institution  that  has 
been  granted  a  waiver  to  accept,  renew 
or  rollover  a  brokered  deposit  may  not 
pay  a  nominal  rate  of  interest  on  any 
such  deposit  which,  at  the  time  that  such 
deposit  is  accepted,  renewed  or  rolled 
over,  exceeds  by  more  than  50  basis 
points: 

(A)  The  nominal  rate  paid  on  deposits 
of  comparable  size  and  maturity  in  such 
institution's  normal  market  area  for 
deposits  accepted  from  within  its 
normal  market  area;  or 

(B)  The  national  rate  paid  on  deposits 
of  comparable  size  and  maturity  for 
deposits  accepted  outside  the 


institution's  normal  market  area.  For 
purposes  of  this  paragraph  (b)(2)(ii),  the 
national  rate  shall  be  determined  by 
reference  to  the  current  yield  of  similar 
maturity  U.S.  Treasury  obligations  as 
announced  weekly  by  the  U.S. 
Government  and  published  daily  plus 
100  basis  points,  or  150  basis  points  in 
the  case  of  any  deposit  at  least  half  of 
which  is  uninsured. 

(3)  (i)  An  undercapitalized  insured 
depository  institution  may  not  accept, 
renew  or  rollover  any  brokered  deposit. 

(ii)  An  undercapitalized  insured 
depository  institution  may  not  solicit 
deposits  by  offering  nominal  rates  of 
interest  that  exceed  by  more  than  50 
basis  points  the  prevailing  nominal  rates 
of  interest  on  insured  deposits  of 
comparable  maturity  in  such 
institution's  normal  market  area  or  in 
the  market  area  in  which  such  deposits 
are  being  solicited. 

(iii)  For  purposes  of  the  restriction 
contained  in  paragraph  (b)(3)(ii)  of  this 
section,  the  prevailing  nominal  rates  of 
interest  are  the  average  of  nominal  rates 
(jffered  by  other  insured  depository 
institutions  in  the  market  area  in  which 
deposits  are  being  solicited.  A  rate  of 
interest  on  a  deposit  with  an  odd 
maturity  violates  paragraph  {b){3)(ii)  of 
this  section  if  it  is  more  than  50  basis 
points  higher  than  the  rate  interpolated 
between  the  prevailing  rates  offered  by 
other  depository  institutions  on  deposits 
of  the  next  longer  and  shorter  maturities 
offered  in  the  market.  A  market  area  is 
any  readily  defined  geographical  area  in 
which  the  rates  offered  by  any  one 
insured  depository  institution  operating 
in  the  area  may  affect  the  rates  offered 
by  other  institutions  operating  in  that 
same  area.  " 

(c)  Waiver.  The  Federal  Depoisit 
Insurance  Corporation  may,  on  a  case- 
by-case  basis  and  upon  application  by 
an  adequately  capitalized  insured 
depository  institution,  waive  the 
prohibition  on  the  acceptance,  renewal 
or  rollover  of  brokered  deposits  upon  a 
finding  that  such  acceptance,  renewal  or 
rollover  does  not  constitute  an  unsafe  or 
unsound  practice  with  respect  to  such 
institution.  The  Federal  Deposit 
Insurance  Corporation  may  conclude 
that  it  is  not  unsafe  or  unsoimd  and  may 
grant  a  waiver  when  the  acceptance, 
renewal  or  rollover  of  brokered  deposits 
is  determined  to  pose  no  undue  risk  to 
the  institution.  Any  waiver  granted  may 
be  revoked  at  any  time  by  written  notice 
to  the  institution. 

(d)  Application.  An  adequately 
capitalized  insured  depository 
institution  wishing  to  accept,  renew  or 
rollover  brokered  deposits  may  apply  to 
the  appropriate  Federal  Deposit 
Insurance  Corporation  regional  director 


for  supervision  for  the  region  m  which 
the  head  office  of  the  institution  is 
located.  The  application  may  be  in  letter 
form  and  shall  be  accompanied  by  a 
resolution  of  the  board  of  directors  or 
trustees  of  the  institution  authorizing  the 
filing  of  the  application  and  a  copy  of  a 
recent  consolidated  financial  statement, 
including  income  and  cash  flow 
statements.  A  copy  of  the  application 
should  be  submitted  to  the  institution's 
primary  federal  regulator  and  any  state 
regulator,  as  appropriate.  An  applciation 
shall  provide  the  following  additional 
information: 

(1)  The  scope  of  the  waiver  sought, 
including  the  time  period  for  which  a 
waiver  may  be  needed; 

(2)  A  statement  of  the  policy 
governing  the  use  of  brokered  deposits 
in  the  institution's  overall  funding  and 
liquidity  management  program; 

(3)  The  volume,  rates  and  maturities 
of  brokered  deposits  held  and 
anticipated  in  the  immediate  future, 
including  any  internal  limits  placed  on 
the  terms,  solicitation  and  use  of 
brokered  deposits; 

(4)  A  description  of  how  brokered 
deposits  are  costed  and  compared  to 
other  funding  alternatives  and  how  such 
deposits  are  used  in  the  institution's 
lending  and  investment  activities, 
including  a  detailed  discussion  of  any 
plans  for  asset  growth; 

(5)  A  description  of  the  procedures 
and  practices  used  to  solicit  brokered 
deposits,  including  an  identification  of 
the  principal  sources  of  such  deposits; 

(6)  A  description  of  the  management 
structure  overseeing  the  sohcitafion, 
acceptance  and  use  of  brokered 
deposits,  including  board  of  directors  or 
trustees  oversight; 

(7)  A  description  of  internal  controls 
and  audit  practices  governing  the 
solicitation,  acceptance  and  use  of 
brokered  deposits;  and 

(8)  Reasons  the  institution  believes  its 
acceptance,  renewal  or  rollover  of 
brokered  deposits  would  pose  no  undue 
risk. 

(e)  Decision.  (1)  The  Federal  Deposit 
Insurance  Corporation  Director,  Division 
of  Supervision,  and  when  confirmed  in 
writing  by  the  Director,  an  associate 
director  or  the  appropriate  regional 
director,  or  deputy  regional  director, 
shall  have  the  authority  to  approve  or 
deny  any  waiver  application  properly 
filed.  An  application  is  properly  filed 
when  complete  and  accurate 
information  addressing  each  of  the 
informational  elements  stated  in 
paragraph  (d)  of  this  section  has  been 
provided  to  the  appropriate  regional 
director.  Any  waiver  granted  will  be  for 
a  fixed  period,  generally  no  longer  than 
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two  years,  but  may  be  extended  upon 
reapplicalion.  The  Federal  Deposit 
Insurance  Corporation  wiil  provide 
notice  to  the  depository  institution's 
appropriate  federal  regulator  and  any 
state  regulatory  agency,  as  appropriate, 
that  a  request  for  waiver  has  been  filed 
so  that  such  agencyfies)  may  have  an 
opportunity  to  consult  with  the  Federal 
Deposit  Insurance  Corporation  prior  to 
the  Federal  Deposit  Insurance 
Corporation  taking  action  on  the 
institution's  request  for  a  waiver. 
Notwithstanding  the  foregoing,  prior 
notice  and/or  consultation  shall  not  be 
required  in  any  particular  case  where 
the  Corporation  determines  that  the 
circumstances  require  it  to  take  action 
without  giving  such  notice  and 
opportunity  for  consultation. 

(2)  Any  application  filed  by  an 
institution  that  is  CAMEL-  orMACRO- 
rated  1  or  2  by  its  principal  federal 
regulator  shall  be  deemed  approved  for 
the  period  requested  (not  to  exceed  2 
years)  30  days  after  filing  unless  the 
institution  in  the  interim  has  been 
notified  in  writing  that  further  review 
and  consideration  is  required  and  that  it 
will  be  specifically  notified  when  its 
application  has  been  decided. 

(f)  Exclusion  for  institutions  in  FDIC 
consen-atorship.  No  insured  depository 
institution  for  which  the  Federal  Deposit 
Insurance  Corporation  has  been 
appointed  conservator  shall  be  subject 
to  the  prohibuion  on  the  acceptance, 
renewal  or  rollover  of  brokered  deposits 
contained  in  this  §  337.6  or  section  29  of 
the  Federal  Deposit  Insurance  Act  for  90 
days  after  the  date  on  which  the 
institution  was  placed  in 
conservatorship.  During  this  90-day 
period,  the  institution  shall, 
nevertheless,  be  subject  to  the 
restriction  on  the  payment  of  interest 
contained  in  paragraph  (b)(2)(ii)  of  this 
section  After  such  90-day  period,  the 
institution  may  not  accept,  renew  or 
rollover  any  brokered  deposit. 

(g)  Deposit  brokers.  (1)  A  deposit 
broker  shall  not  solicit  or  place  any 
deposit  with  an  insured  depository 
institution  unless  it  has  provided  the 
Federal  Deposit  Insurance  Corporation 
with  written  notice  that  it  is  acting  as  a 
deposit  broker.  The  notice  may  be  in 
letter  form  and  shall  describe  generally 
the  history,  nature  and  volume  of  its 
deposit  brokerage  operations,  including 
the  sources  and  placement  of  such 
funds.  The  notice  should  be  submitted  to 
the  Federal  Deposit  Insurance 
Corporation,  Office  of  Compliance  and 
Special  Activities.  Division  of 
Supervision.  Washington.  DC  20429.  The 
notice  shall  be  effective  upon  receipt. 

(2)  A  deposit  broker  shall  maintain 
records  sufficient  to  reveal  the  volume 


of  brokerage  deposits  placed  vN;th  ar.\ 
insured  depository  institution  over  the 
preceding  12  months  and  the  volume 
outstanding  currently,  including  the 
maturities,  rates  and  costs  associated 
with  such  deposits. 

(3)  The  Federal  Deposit  Insurance 
Corporation  Director,  Division  of 
Supervision,  or  his  designee  may  request 
from  time  to  time  a  written  report  from 
any  deposit  broker  regarding  the  volume 
of  brokered  deposits  placed  with  a 
specified  insured  depository  institution 
and  the  maturities,  rates  and  costs 
associated  with  such  deposits. 

(4)  When  a  deposit  broker  ceases  to 
act  as  such,  It  shall  notify  the  Federal 
Deposit  Insurance  Corporation  in 
writing  at  the  address  indicated  above 
that  it  is  no  longer  acting  as  a  deposit 
broker. 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington,  DC,  this  24th  day  of 
March,  1992. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

[FR  Doc.  92-7521  Filed  4-2-92:  8.45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  EnforcefTient  Administration 

21  CFR  Part  1308 

Schedules  of  Controlled  Substances, 
Removal  ot  Thebalne-Derived 
Butorphano!  From  Schedule  11 

agency:  Drug  Enforcement 
Administration,  Justice. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rulemaking  is 
issued  by  the  Administrator  of  the  Drug 
Enforcement  Administration  (DEA)  to 
remove  thebaine-derived  butorphanol 
from  Schedule  II  of  the  Controlled 
Substances  Act  (CSA).  This  action  is 
based  on  a  recommendation  from  the 
Assistant  Secretary  for  Health, 
Department  of  Health  and  Human 
Services  (DHHS),  that  thebaine-derived 
butorphanol  be  decontrolled  from 
Schedule  II.  As  a  result  of  this  proposed 
rulemaking,  regulatory  controls  and 
criminal  sanctions  pertaining  to 
Schedule  II  substances  will  not  be 
applicable  to  thebaine-derived 
butorphanol. 

DATES:  Comments  and  objections  should 
be  received  on  or  before  June  2, 1992. 

ADDRESSES;  Comments  and  objections 

should  be  submitted  to:  Administrator, 
Drug  Enfor(  ement  Administration, 


'vVashington  DC  :!0537.  Attention:  DEA 
Federal  Register  Representative/CCR. 

FOR  FURTHER  INFORMATION  CONTACT: 

Huv%,-,-u  \\.  C,,-i,r,,  J-     v.:    ^  •    ;  :■    i    :   :d 

Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537,  Telephone: 
(202)  307-7183 

SUPPLEMENTARY  INFORMATION. 

Butorphanol  is  an  agonist/antagonist, 
narcotic  analgesic  used  to  treat 
moderate  to  severe  pain.  To  date, 
butorphanol  marketed  in  the  United 
States  has  been  produced  by  totally 
synthetic  means.  When  synthetic 
butorphanol  was  approved  for 
marketing,  no  recommendation  was 
made  by  DHHS  for  scheduling  this  drug 
under  the  CSA.  In  addition,  there  was 
no  information  indicating  that 
butorphanol  could  be  derived  from 
thebaine,  an  opium  constituent.  As  a 
result,  synthetic  butorphanol  has  never 
been  considered  a  controlled  substance 
under  the  CSA. 

On  May  16, 1990,  a  petition  was  filed 
with  the  DEA  requesting  that 
butorphanol  derived  from  thebaine  be 
decontrolled.  The  petitioner  noted  that 
new  chemistry  manufacturing 
information  indicated  that  butorphanol 
could  be  manufactured  from  thebaine. 
As  such,  the  thebaine-derived 
butorphanol  would  be  a  Schedule  II 
substance  since  21  U.S.C.  812(c], 
Schedule  11(a)(1)  includes  "opium  and 
opiate,  and  any  salt,  compound, 
derivative  or  preparation  of  opium  or 
opiate." 

On  February  15, 1991,  in  accordance 
with  21  U.S.C.  811(b),  the  Administrator 
of  the  DEA  requested  that  the  Assistant 
Secretary  for  Health  conduct  a  scientific 
and  medical  evaluation  of  thebaine- 
derived  butorphanol  and  provide  the 
DEA  with  a  recommendation  concerning 
the  scheduling  of  this  drug.  On  October 
8, 1991,  following  a  review  of  relevant 
medical  and  scientific  data,  the 
Assistant  Secretary  for  Health 
recommended  that  thebaine-derived 
butorphanol  be  decontrolled  from 
Schedule  II.  Accordingly,  the 
Administrator  proposes  this  decontrol 
action. 

Interested  persons  are  invited  to 
submit,  in  writing,  their  comments  or 
objections  with  regard  to  this  proposal 
to  decontrol  thebaine-derived 
butorphanol.  If  a  person  believes  that 
one  or  more  issues  raised  warrant  a 
hearing,  that  individual  should  so  state 
and  summarize  the  reasons  for  their 
belief.  In  the  event  comments, 
objections  or  requests  for  a  hearing 
received  in  response  to  this  proposal 
raise  one  or  more  issues  which  warrant 
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a  hearing,  the  Administrator  will 
publish,  in  the  Fed«ral  Register,  an  order 
for  a  public  hea'.r.g  w:i,  n  .v.! 
summarize  the  issues  to  be  heard  and 
set  the  time  for  the  hearing  that  will  not 
be  less  that  30  days  after  the  date  of  the 
order.  If  no  objections  presenting 
grounds  for  a  hearing  on  this  proposal 
are  received  within  the  time  limitation 
or  if  interested  parties  waive  or  are 
deemed  to  have  waived  their 
opportunity  for  a  hearing  or  to 
participate  in  a  hearing,  the 
Administrator,  after  giving 
consideration  to  written  comments  and 
objections,  will  issue  a  final  order 
pursuant  to  21  CFR  1308.46  without  a 
hearing.  All  correspondence  concerning 
this  matter  should  be  submitted  to  the 
Administrator,  Drag  Enforcement 
Administration,  Washington,  DC  20537. 
Attention:  EtfLA  Federal  Register 
Representative. 

The  Administrator  of  the  DEA  hereby 
certifies  that  this  proposed  rufe  will 
have  no  significant  impact  upon  entities 
whose  interests  must  be  considered 
under  the  Regiilatory  Flexibility  Act,  5 
U.S.C  801  et  seq.  Drug  scheduling 
matters  are  a  formal  action  required  by 
statute  to  be  made  on  the  record  after 
opportnnity  for  an  agency  hearing.  It  is 
not  a  major  rule  for  purposes  of 
Executive  Order  (E.O.)  1229L 
Accordingly,  it  has  not  been  submitted 
for  review  by  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to  the 
provisions  of  E.O.  12291.  This  matter  is 
not  subject  to  those  provisions  of  E.O. 
12778  which  are  contingent  upon  review 
by  OMB.  As  a  formal  rulemaking,  this 
action  is  not  subject  to  the  90-day 
moratorium  on  regulations  ordered  by 
the  President  in  his  memorandum  of 
January  28, 1992. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  E.0. 12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

List  of  Subjects  in  21  CFR  Pan  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control 
Narcotics.  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  2Cl(a)  of 
the  CSA  {2t  U.S.C.  811(aB  and  delegated 
to  the  AdmhristratoT  of  the  DEA  by 
Department  of  Justice  Regulations  (28 
CFR  0.100).  the  Administrator  hereby 
proposes  that  21  CFR  part  1308  be 
amended  as  follows: 


PART  1308— AMENOeO 

1.  The  authority  citation  for  21  CFR 
part  1308  continues  to  read  as  follows; 

Autborky:  21  U.S.C.  Sll,  ftl2.  871  (b),  unless 
otherwise  noted. 

2.  Section  130e.l2(bl(l)  iniroductory 
text  is  proposed  to  be  revised  to  read  as 
follows: 

$1308.12    Schedule  II. 

*  •  *  •  • 

(1]  Opium  and  opiate,  and  any  salt, 
compound,  derivative,  or  preparation  of 
opium  or  opiate  excluding  apomorphine. 
thebaine-derived  butorphanol, 
dextrorphan,  nalbuphine,  nalmefene. 
naloxone,  and  naltrexone,  and  their 
respective  salts,  but  including  the 
following: 

*  *  4  «  ft 

Dated:  March  26, 1992. 
Robert  C.  Honner. 

Administrator  of  Drug  EnforcewenL 
[FR  Doc.  92-7550  Filed  4-2-92;  8:45  am] 
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DFPAPTMCNT  OF  HOUSING  AHO 

^•■5  BAN  Dt,  vrL.OPMEN'"' 

Office  c*  n  .;  Assistant  Secretary  for 
Public  ano  tndv^n  Housing 

24  CFR  Pan  99*3 

[Docket  No.  «-d2-16&S  FR  308a-P-flt  i 

RIN  2577-AB08 

Low-Income  PuOlic  Housing — Project- 
Baser.'  A '"counting 

AGENCY:  Office  of  the  Assitant  Secretary 
for  Public  and  Indian  Houains.  HUD. 
action:  Proposed  rule. 

SUMMARY:  The  Department  is  proposing 
to  amend  24  CFR  chapter  IX  by  adding  a 
new  subpart  C  in  part  990  to  require 
Public  Housing  agencies  (but  not  Indian 
Housing  Authorities)  to  establish  and 
maintain  a  system  of  accounting  for 
income  and  expenses  by  project  or  other 
appropriate  cost  center.  This  proposed 
change  is  directed  by  section  502tc)  of 
the  National  Affordable  Housing  Act  of 
1990.  The  1990  Act  requires  that  the 
Department  pronrulgate  regulations 
under  section  553  of  tide  5,  U.S.C, 
taking  into  account  the  requirements  of 
public  housing  agencies  of  different 
sizes  and  characteristics,  to  achieve 
compliance  with  the  requirements  of  the 
above-cited  section  by  January  1, 1993. 

DATES:  Comments  must  be  received  by 

June  2, 1992. 

ADO«€SS««;  Interested  persons  are 

in  V  ;>' .  \i  submit  wrttfen  coments 
regarding  this  proposed  rale  to  the 


Office  of  -he  General  Counsel.  Rules 
Docket  Clerk,  room  10276.  Department 
of  Housing  and  Urban  Development  451 
Seventh  Street.  SW..  Washington.  DC 
20410.  Comments  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  pach  comment  submitted  will  be 
available  for  public  m.spection  and 
copying  during  regular  business  hours  in 
room  10276. 

FOR  FURTHER  INFORMATION  CONTACr. 

Mr.  John  T.  Comerford.  Director, 
Finanaal  Management  Division.  Office 
of  Management  Operations.  Pubbc  and 
Indian  Housing,  room  4212.  U.S. 
Department  of  Housmg  and  Urban 
Development,  451  Seventh  Street  SW  , 
Washington,  DC  20410,  telephone  (202) 
708-1872.  Hearing  or  speech  impaired 
individuals  may  call  HUD's  TDD 
number,  i202j  708-0850,  (These 
telephone  numbers  are  not  toll-free.) 

SUPPtEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  review 
under  the  Paperwork  Reduction  Act  of 
1980.  The  estimated  public  reporting 
burden  for  the  collection  of  information 
requirements  contained  in  this  rule  are 
set  out  elsewhere  Ln  this  document 
under  the  caption  "Other  Matters" 

Comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this 
proposed  collection  of  informatron, 
inciuding  suggestions  for  reducing  the 
reporting  burden,  should  be  sent  to  the 
U.S.  Department  of  Housing  and  Urban 
Development.  Rules  Docket  Clerk.  451 
Seventh  Street  SW.,  room  10276, 
Washington.  DC  20410:  and  to  the  Office 
cf  Informat'on  and  Regulatory  .Affairs, 
Office  of  Management  and  Budget 
Washington.  DC  20503. 

II.  Statutory  Requirement 

Section  502fc)  of  the  National 
Affordable  Housing  Act  of  1990  adds  a 
new  subsection  (E)  to  section  6fc)(4)  of 
the  U.S.  Housing  Act  of  1937.  as  follows: 

(41  the  public  housing  agency  shall  comply 
with  such  procedures  and  requirements  as 
the  S«»cretar>'  may  prpscnbf?  to  assure  that 
sound  manaa^ment  practices  will  be  followed 
in  the  opera tio.n  of  the  proiect.  including 
requirements  pertaining  to — 
•         *         *         *         • 

(E)  except  m  tne  cas«  of  agencies  not 
receiving  operatiu)!  assistance  und«r  section 
9,  the  estdblishment  and  maintenance  of  a 
system  of  accounting  for  rental  ctj^iectiors 
and  cosis  iincluding  administraUve,  utiJitj-, 
main'.enance.  repair  and  other  operating 
costs]  for  each  project  or  operaluig  cost 
center  (as  determined  by  the  Secretary) 
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which  collections  and  costs  shall  be  mdde 
available  to  the  general  public  and  submitted 
to  the  appropriate  local  public  official  (as 
determined  by  the  Secretary):  except  that  the 
Secretary  may  permit  agencies  owning  or 
operating  less  than  250  units  to  comply  with 
the  requirements  of  this  subparagraph  by 
accounting  on  an  agency-wide  basis. 

III.  Background 

Currently,  most  Public  Housing 
.Agencies  (PHAs)  maintain  a 
cnnsolidatt3d  accounting  system  for 
projects  owned  and  operated  by  the 
PHAs  as  part  of  the  Low  Irtcome  Public 
Housing  Program  Under  such  a  system, 
the  operating  revenues  and  expenses  for 
all  projects  are  combined.  This  system  is 
necessary  for  PHAs  to  respond  to 
federal  requirements  for  accounting  and 
reporting  under  their  Consolidated 
Annual  Contributions  Contract  (ACC), 
under  which  all  projects  are  combined 
for  determination  of  eligibility  for 
operating  subsidy. 

The  consolidated  ACC  format  was 
adopted  in  the  late  1930s,  Before  that, 
separate  budgets  and  accounts  were 
maintained  for  each  housing  project, 
and  each  project  was  expected  to  obtain 
enough  rental  income  to  meet  its  own 
operating  costs.  The  consolidated  ACC 
was  a  response  to  the  fact  that  the 
rental  income  of  some  projects, 
particularly  those  with  a  high  proportion 
of  elderly  residents,  would  not  be 
adequate  to  meet  operating  expenses. 
Consolidation  allowed  financially 
stronger  projects  to  subsidize  projects 
that  needed  help,  and  forestalled  for 
some  years  the  need  to  provide 
operating  subsidies.  Operating  subsidies 
are  provided  to  PHAs  to  assist  in 
funding  the  operating  and  maintenance 
expenses  of  their  owned  dwellings  in 
accordance  with  section  9  of  the  U.S. 
Housing  Act  of  1937,  as  amended.  The 
Performance  Funding  Syste.m  (PFS) 
formula  is  the  primary  system  for 
determining  operating  subsidy 
requirements.  The  subsidy  amount  is  the 
difference  between  the  estimate  of 
operating  cos's  calculated  on  the  basis 
of  the  PFS  formula,  minus  an  estimate  of 
income  from  rents  and  other  sources. 
The  PFS  formula  is  used  to  calculate  the 
level  of  operating  subsidy  eligibility  for 
each  PHA  to  operate  its  owned  units, 
except  for  PHAs  m  Puerto  Rico  and  the 
Virgin  Islands,  Guam,  and  Alaska,  and 
PHA-owned  Homeownership  projects, 
these  exceptions  are  due  to  the 
significantly  different  circumstances 
requiring  HUD  review  of  proposed 
operating  budgets. 

From  the  Federal  government's 
perspective  in  managing  a  housing 
assistance  program,  the  consolidated 


ACC  and  accompanying  consolidated 
budgets  and  accounts  have  worked  well. 
Cross-subsidization  of  projects 
continues,  to  some  extent,  and  the 
workload  associated  with  monitoring 
3200  PHAs  is  substantially  less  than 
would  be  the  case  if  the  Federal 
government  were  required  to  review 
budgets  and  monitor  expenditures  for 
more  than  11,000  projects.  The  design 
and  operation  of  the  Performance 
Funding  System  is  based  on  the 
consolidated  structure.  Only  one  set  of 
calculations  is  necessary  to  determine 
the  aggregate  PHA  eligibility  for  all 
projects  under  a  consolidated  ACC, 
rather  than  separate  sets  of  calculations 
and  separate  budgets  for  each  project. 

From  the  PHAs'  point  of  view  as 
recipients  of  Federal  assistance,  the 
consolidated  system  has  significant 
advantages  in  reducing  HUD  reporting 
requirements.  The  PFS  puts  decision- 
making authority  on  the  use  of  formula- 
determined  subsidy  eligibility  at  the 
local  level.  However,  from  a  property 
management  perspective,  consolidated 
budgeting  and  accounting  can  limit 
information  available  for  management 
decision-making,  and  accountability  for 
project-level  operations.  Cost-effective 
management  of  rental  properties 
requires  that  managers  be  aware  of 
income  and  expenditures  at  specific 
properties  or  management  entities,  so 
that  appropriate  decisions  can  be  made 
concerning  allocation  of  resources. 

The  Department  retained  OKM 
Associates  in  1989  to  undertake  a 
independent  study  of  project-based 
accounting  systems.  The  research  study 
analyzed  existing  project-based  systems 
for  the  purpose  of  developing  minimum 
standards  and  recommended  procedural 
guidelines. 

The  final  report  on  the  study,  and  a 
guide  book  outlining  the  minimum  HUD 
requirements  for  implementation  of  a 
project-based  accounting  system,  were 
published  in  the  fall  of  1990.  The  report 
indicated  that  project-based  accounting 
procedures  are  likely  to  result  in 
maximum  benefits  in  cases  where  PHAs 
use  multiple  cost  centers,  expanded 
charts  of  accounts,  links  between  capital 
and  operating  budgets,  and  operating 
standards  monitored  by  internal  audit 
and  control  staff.  PHAs  with  project- 
based  systems  were  more  likely  to 
operate  under  de-centralized 
management  systems,  although  none  in 
the  study  had  modified  their 
management  structure  directly  as  a 
result  of  implementing  project-based 
accounting  systems. 


I\    Thf^  i'roposed  Riiie 

Format 

The  Proposed  Rule  is  formatted  as  a 
new  subpart  C  to  part  990  because  the 
National  Affordable  Housing  Act  of  1990 
(NAHA)  limits  applicability  of  project- 
based  accounting  to  PHAs  receiving 
operating  subsidy  under  Section  9  of  the 
1937  Act.  Part  990  is  controlling  with 
respect  to  operating  subsidy  and  PFS, 
but  current  regulations  do  not  address 
accounting  requirements  elsewhere,  and 
project-based  accounting  is  equally 
applicable  to  PFS  housing  authorities 
under  subpart  A  and  to  NON-PFS  PHAs 
under  subpart  B. 

Applicability 

The  section  on  applicability  is  taken 
directly  from  the  1990  statute.  That  law 
stales  that  "*  *  *  the  Secretary  may 
permit  agencies  owning  or  operating  less 
[sic]  than  250  units  to  comply  with  the 
requirements  of  this  subparagraph  by 
accounting  on  an  agency-wide  basis." 
This  is  inferred  to  mean  that  all  PHAs 
receiving  operating  subsidy  are  subject 
to  the  accounting  requirements  of 
section  6(c)(4)(E)  of  the  1937  Act,  but 
that  the  Secretary  has  the  option  of 
permitting  smaller  PHAs  to  maintain 
accounts  on  a  PHA-wide  basis.  The 
Secretary  has  no  such  option  with 
respect  to  larger  PHAs:  they  must 
account  by  project  or  cost-center.  The 
Secretary  has  determined  that  PHAs 
owning  and  operating  fewer  than  250 
units  need  not  implement  project-based 
accounting. 

The  rule  proposes  to  limit  the  250-unit 
threshold  to  rental  units.  This  was  done 
specifically  to  exclude  homeownership 
units,  and  the  exclusion  of  section  8 
units  is  premised  on  statutory  language 
that  addresses  "*  *  *  agencies  owning 
or  operating  less  than  250  units."  The 
Department  invites  specific  comments 
on  the  appropriateness  of  this 
formulation,  and  on  alternate 
recommendations  for  application  of  the 
250-unit  threshold. 

This  subpart  will  not  be  made 
applicable  to  Indian  Housing  Authorities 
operating  under  24  CFR  part  905, 
because  section  527  of  the  National 
Affordable  Housing  Act  specifically 
exempts  IHAs  from  coverage  under 
sections  502  and  510  of  that  Act. 

Definitions 

The  definition  of  Cost  Center  is  taken 
almost  directly  from  the  OKM  study. 
The  definition  of  Cost  Center  also 
includes  the  language  from  24  CFR  964.7, 
where  "project"  is  defined  for  resident 
management  programs. 
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The  definition  of  Prciec?  is  limited  to  a 
development  project  under  a  HUD- 
assigned  project  number  The  added 
laaguage  for    cost  center"  seeks  to  make 
clear  that  PHAa  are  not  bound  to 
mainUmseparcite  acccuniirx  for  every 
HUD  originated  and  nurabert^J 
development  projects.  However,  v\;ie:e 
a  cost  cer.ter  consists  of  units  in  two  or 
more  pro>ects  (as  identified  by  HUD- 
assigned  project  number),  the  PHA  will 
be  required  to  identify  the  individual 
project  numbers,  the  number  of  units, 
and  a  characterization  (Le.,  high-rise 
family,  mid-rise  family,  scattered-site, 
etc.]  of  each  numbered  project  included 
in  the  cost  center. 

Policy 

Section  310  of  the  proposed  rule 
basically  tracks  the  statutory  language 
in  stating  the  project-based  accounting 
requirements  and  listing  the  specific 
categories  of  operating  costs  mentioned 
in  the  law. 

The  law  ret^uires  project-level  "*  *  * 
accounting  for  rental  collections  *  *  "*, 
which  has  been  inferred  to  mean  Income 
as  that  term  is  conventionally  used  in 
financial  management  and  reporting. 
Existing  HUD  firwncial  management 
forms — budgets  and  operating 
statements — track  Income  under  the 
following  accounts: 

Dwelling  Rental  (account  31101 
ELxcess  Utilities  (accoiurt  3120) 
NondwellHig  Rental  (account  3190) 
Interest  on  Ceoeral  Fund  hrvestraents 

(account  3610) 
Other  Income  (account  3690) 
Receipts  from  Off-site  Utilities  (account  7110) 
Receipts  from  Non-expendable  Equipment 

not  replaced  (account  7530) 

Transactions  affecting  the  3100  accounts 
are  generally  site-speciCc  and  readily 
amenable  to  accounting  and  reporting  at 
a  project  level.  The  income  to  the 
remaining  accounts  would  have  to  be 
allocated  among  projects  or  cost 
centers,  to  the  extent  that  it  is  not 
project-specific. 

The  categories  of  operating  expenses 
listed  in  the  statute  closely  track 
existing  practice  and  the 
recommendations  of  the  OKM  study.  It 
is  contemplated  that  the  following 
accounts  would  be  required  to  be 
maintained  at  a  project  or  cost-center 
level,  with  direct  costs  charged  to  the 
specific  project  or  cost  center  and 
indirect  costs  allocated  among  projects 
or  cost  centers.  The  Department  invites 
public  comment  on  the  adequacy  and 
appropriateness  of  this  partial  chart  of 
accounts: 

Administrative  Salaries  (accoont  4110) 
Administrative  Elxpenses  Other  than  Salaries 
(accouBt»  «  30. 40. 50,  7t).  and  90> 

Tenant  Services  (accottote  421ft  :o  srui  «  i 


90] 


Uti«tie«  (aecourta  4310,  20.  30  4f!  vi  a 
Ordinary  Maintenance  and  Operation 

(accounU  4410.  20.  and  30) 
Protective  Service*  (accounts  4460,  70,  and 

80) 
General  Expenses  (account*  4510,  2a  30.  40, 

70,  80,  and  90) 
Non-Routijie  Maintenance  (accounts  4610  and 

4620)  and 
Capital  Expenditures  (acconnta  752n  m.  and 

60). 

The  policy  on  establishment  of  cost 
centers  at  9  990.310(b)  is  intended  to 
make  dear  that  the  point  of  creating  a 
project-based  acccranting  system  is  to 
create  a  more  effective  tool  for  PHA 
management  The  Department  believes 
that  this  goal  can  best  be  served  by 
permitting  the  PHAs  to  identify  the  cost 
centers  to  be  monitored  in  accordance 
with  the  goals  and  priorities  of  the  PHA 
and  its  parent  government  A  policy 
preference  in  favor  of  PHAs*  flexibility 
in  application  of  Project  Based 
Accounting  practices  is  consistent  with 
the  intent  of  the  Congress  as  expressed 
in  the  committee  report  accompanying 
the  Senate  bill,  where  it  was  stated 
that— 

The  Committee  mtends  that  project-based 
accounting  shall  be  implemented  in  a  way 
that  serves  the  purposes  of  sound 
management  and  oversight,  and  not  in  a  way 
that  builds  rigidities  into  public  housing 
resource  management  (Senate  Report  101- 
316,  page  178) 

In  the  event  of  a  disagreement 
between  HUD  and  the  PHA  over  the 
appropriateness  of  the  PHA's 
configiiration  of  accountable  cost 
centers,  the  burden  of  ftroof  is  placed 
upon  HUD  to  demonstrate  that  the 
PHA's  project-based  accounting 
program  is  inconsistent  with  statutory 
objectives  or  is  otherwise  inadequate  or 
inappropriate. 

Records  and  Reports 

The  records  and  reports  requirements 
of  the  proposed  rule  are  taken  almost 
verbatim  from  the  statute.  The 
discussion  of  Commissioners'  review  of 
year-end  statements  and  audits  follows 
from  the  language  of  the  conference 
report  accompanying  the  1990  Act  as 
reported  fi-om  the  conference  committee. 
In  that  report. 

The  conferees  want  to  encoura^  local 
Commissioners  to  review  the  results  (of  these 
accounting  requirements).  The  Conferees  are 
aware  that  in  some  instances  of  troubled 
agencies,  there  are  a  breakdown  in 
communication  between  the  agency  itself  and 
the  Board  of  Commissioaen  wkich  ;» 
required  to  oversee  the  opafations  of  the 
agency  and  that  in  at  least  one  instance 
commissioners  too  were  unatsie  to  obtain 
copies  of  HUUs  annual  audit  of  the  agency. 
The  Conunrttee  recognizes  that  an  integral 
part  of  agency  oversight  is  the  anatysis  of  the 


operations  of  the  agency  by  HUD  through  its 
annual  audit.  Therefore,  the  Committee 
directs  the  Secretary  to  ensure  that  a  copy  nf 
an  agrncies'  [sicj  annual  audit  be  made 
available  to  the  Chairman  of  the  Board  of 
Commissioners  of  each  agency 

Although  this  discussion  of  audits  is 
reported  in  the  context  of  section  502  of 
the  1990  Act  relating  to  performance 
indicators,  annual  performance 
evaluations,  and  project-based 
accounting,  the  Department  is  advised 
that  the  references  to  audit  requirements 
relate  to  annua!  audits  required  under 
the  Single  Audit  Act.  HUD  regulations  at 
24  CFR  44.10(0  require  that  auditors 
submit  their  reports  to  the  govenunenJal 
entity  being  audited.  Current  handbook 
instructions  explicitly  require  that  such 
audits  be  circulated  to  the  Chairman 
and  to  members  of  the  PHA  Board  of 
Commissioners  (see  HLTD  Handbook 
74'6.1  REV  1,  paragraph  14).  and  the 
Department  has  recently  taken  steps  to 
assure  compliance  vv;th  that 
requirement.  The  language  in  this 
proposed  rule  makes  the  point  that  year- 
end  statements  developed  out  of  project- 
based  accounting  procedures  should  be 
made  available  to  the  Commissioners  at 
the  dose  of  the  fiscal  period. 

Certification 

The  Department  proposes  to  require 
that  PHAs  document  compliance  with 
the  requirements  for  Project-Based 
Accounting  by  filing  a  one-time 
certification  of  compliance.  This  rule 
would  require  that,  with  the  first  PHA 
Fiscal  Year  beginning  on  or  after 
January  1,  1993,  the  PHA  will  certify,  on 
a  form  to  be  provided  by  ITLT).  that  it  is 
aware  of  and  in  compliance  with  the 
specifications  of  this  subpart.  The 
certification  will  identify  each  project  or 
other  cost  center,  the  basis  on  which 
each  project  or  other  cost  center  has 
been  established  and  determined  to  be 
in  compliance  with  the  definitions  in 
§  990. 305  and.  where  a  cost  center 
consists  of  units  in  two  or  more  projects, 
the  project  numbers  assigned  by  ffUD  to 
those  projects  in  the  development 
documents.  It  is  anticipated  that  this 
would  be  a  one-time  certification,  to  be 
upd;Tted  in  the  future  only  when  the 
V\{.\  deletes  units  or  adds  additional 
units  or  projects  to  its  inventory  of  units 
in  management,  or  if  the  PHA  elects  to 
reconfigure  its  system  of  cost  centers. 

Effective  Dates 

The  January  1,  1993  date  is  in  the 
statute:  the  provision  for  extending  the 
requirements  of  this  subpart  to  PH.A.S 
that  increase  in  size  is  an  attempt  to 
make  sure  that  all  PHAs  of  similar  sae 
and  condition  are  treated  afike.  The 
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Department  is  amenable  to  a  discussion 
of  a  longer  transition  period  for  a 
growing  PHA  to  develop  project-based 
systems  required  of  its  new  iarser 
.status. 

Other  Matters 

Findings  and  Certifications 

.\  finding  of  no  significant  impact  with 
respect  to  the  environment  has  been 
made  m  accordance  with  HUD 
regulations  in  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
.National  Environmental  Policv  Act  of 
T969.  42  U.S.C.  4332.  The  finding  of  no 
significdiit  impact  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5;30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Cierk,  room 
10276,  451  Seventh  Street  SW., 
Washington.  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  issued  by 
the  President  on  February  17,  1981,  and 
therefore  no  regulatory  impact  analysis 
IS  necessary.  It  will  not  have  an  annual 
effect  on  the  economy  of  Si 00  mJllion  or 
more.  Furthermore,  it  will  not  cause  a 
major  increase  in  cost  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  nor 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 


enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets, 

Under  the  ReguSd'on'  Hf'xt'>ility  Act 
(5  U.S.C.  601).  the  Undprs:gned  hereby 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  will  result  in  more  precise 
monitoring  of  projects  in  the  larger 
PHAs.  but  of  the  approximately  3200 
PHAs  nationv\-ide.  about  2400,  or  75%  of 
all  PHAs,  operate  fewer  than  the 
threshold  250  units.  Therefore,  most 
PHAs  will  be  unaffected  by  this  rule. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  would  not  have  Federalism 
implications  and,  thus,  are  not  subject  to 
review  under  the  Order.  The  rule  will 
require  closer  monitoring,  by  PHAs,  of 
their  housing  programs,  and  explicitly 
provides  for  reporting  to  "*  *  *  the 
appropriate  local  public  official",  but 
contains  no  requirement  for  explicit 
action  by  such  local  official,  and  will  not 
interfere  with  state  or  local 
governmental  functions. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  would  does  not 
have  potential  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order. 


Paperi^ork  P,urden 

The  u  t  rr-iation  collection 
requirements  contained  in  this  proposer 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  review 
under  the  Paperwork  Reduction  Act  of 
1980.  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  the  requirements  have  been 
approved  and  assigned  an  OMB  control 
number.  Approval  and  assignment  of  an 
OMB  control  number  will  be  armounced 
in  a  separate  notice  in  the  Federal 
Register,  or  at  the  time  of  publication  of 
the  final  rule.  Public  reporting  burden 
for  the  collection  of  iiiformation 
requirements  contained  in  this  rule  are 
estimated  to  include  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  below. 
Comments  regarding  this  burden  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  should  be  sent  to 
the  U.S.  Department  of  Housing  and 
Urban  Development  Rules  Docket 
Clerk,  451  Seventh  Street  SW.,  room 
10276,  Washington  DC  20410:  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington  DC  20503.  attention: 
Desk  Officer  for  HUD. 


Estimated  Reporting/Recordkeeping  Burden 


Section  o<  rule 

Number  o( 
respoooente 

Responses 

per 
respondent 

Total  annual 
resportses 

Hours  pef 
response 

Total 
burden 
tNXjrs 

QPOSPO  (Rppnr'ing  h.irrinn)                  

990.320  (Recof dkeeping  tiurcten) _ _ _...., 

784 
784 

1 
t 

784 
784 

1 

784 
196 

980 

Total  Reporting/Recordkeeping  Burden:  9«u 
hours  per  year. 

This  rule  was  listed  as  item  1506 
under  the  Office  of  Public  and  Indian 
Housing  in  HUD's  semiannual  agenda  of 
regulations  published  on  October  21, 
1991  (56  FR  533C0,  53428-29). 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  for  this  rule 
is  14.850. 

List  of  Subjects  in  24  CFK  Pari  CjO 

Grant  program,8:  housing  and 
community  development;  Low  and 

moderate  income  housing;  Public 
housing. 

Accordingly,  24  CFR  part  990  us 
proposed  to  be  amended  as  fallows: 


FART  995— L( 
MOUSING 


W-SNCOME  PUSLiC 


::r:,XJNT!KG 


-EAiLD 


1.  The  authority  citation  for  part  990 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437g:  42  U.S.C. 
3535(d). 

2.  A  new  subpart  C  would  be  added, 
to  read  as  follows: 

Subpart  C~Prciect-E!is.e<i  *ccourtting 

Sec. 

990.301  Applicability. 

990.305  Definitions. 

990.310  Project-based  accounting. 

990,315  Records  and  reports. 

9^10,320  Certification. 

990.325  Effective  dates. 


§990.301    AppUcabHity. 

(a)  The  provisions  of  this  subpart  C 
are  applicable  to  ail  PHAs  that  receive 
operating  subsidies  pursuant  to  section  9 
of  the  U.S.  Housing  Act  of  1937  (the 
Act),  both  PFS-eligible  PHAs  and  PHAs 
outside  the  48  adjacent  states  for  which 
operating  subsidy  eligibility  is  not 
calculated  in  accordance  with  the  PFS. 

(b)  PHAs  that  own  and  operate  250  or 
more  dwelling  rental  units  under  title  I 
of  the  Act,  exclusive  of  section  8  units, 
are  required  to  develop  and  maintain 
project-based  accounting  systems 
consistent  with  S  990.310.  Where  a 
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portion  of  a  PHA's  rental  inventory  is 
separately  managed  (by  a  resident 
management  corporation,  for  example), 
the  250-iinit  threshold  shall  apply  to  the 
total  number  of  PHA-owned  dwelling 
rental  units,  including  those  separately 
managed. 

(c)  PHAs  that  do  not  receive  operating 
subsidies  or  that  have  fewer  than  250 
rental  units  may,  but  are  not  required  to, 
develop  and  use  project-based 
accounting  systems  consistent  with  the 
specifications  of  this  subpart. 

§  990,305     DefinitiC.-s 

Cost  Center.  A  set  of  units,  activities, 
programs,  or  staff  that  are  grouped  by  a 
PHA  for  purposes  of  management, 
financial  monitoring  and  analysis.  Cost 
centers  can  be  delineated  by 
administrative  departments  or  divisions 
within  a  PHA,  by  office  locations,  by 
individual  Projects  or  clusters  or 
communities  of  Projects  which  may 
consist  of  one  or  more  contiguous 
buildings,  an  area  of  contiguous  row 
houses,  or  scattered-site  buildings. 

Project.  A  building  or  set  of  buildings 
identifiable  as  a  development  project 
under  a  HUD-assisr.ed  project  number. 

§  39C.310     Project-based  accounting. 

(a)  PHAs  identified  in  §  990.301(b), 
above,  shall  develop  and  maintain  a 
system  of  accounting  for  operating 
income  and  operating  costs  for  each 
project  or  operating  cost  center  in  a 
manner  capable  of  generating 
information  to  meet  HUD  consolidated 
reporting  requirements.  Operating 
income  and  cost  information  to  be 
accounted  on  a  project  or  cost  center 
level  shall  include  at  least  rental  income 
and  administrative  costs,  utilities  costs, 
maintenance  costs,  repair  costs,  and 
such  other  income  and  costs  as  may  be 
•specified  by  HUD  in  Handbooks,  HUD 
Notices,  or  in  a  Memorandum  of 
Agreement  between  HUD  and  a  PHA. 
The  minimum  income  and  expense 
distribution  requirements  for  project- 
based  accounting  include: 

(1)  Operating  income  transactions  will 
be  distributed  at  a  project  or  cost  center 
level  with  project-specific  income 
credited  to  the  specific  project  or  cost 
center,  and  with  income  that  is  not 
project-specific  allocated  among 
projects  or  cost  centers. 

(2)  Operating  expense  transactions 
will  be  distributed  at  a  project  or  cost- 
center  level  with  direct  costs  charged  to 
the  specific  project  or  cost  center,  and 
with  indirect  costs  allocated  among 
projects  or  cost  centers. 

[b]  PHAs  may  establish  operating  cost 
centers  on  any  reasonable  basis  that 
reflects  the  PHA  management  structure 
and  that  meets  the  financial  information 


needs  at  the  lowest  level  of  line 
authority  within  the  management 
structure.  A  PHA's  determination  of 
appropriate  cost  centers  and  method  of 
income  and  cost  distribution  shall  be 
controlling  unless  HUD  determines  there 
is  good  cause  for  requiring  some  other 
frame  of  reference  for  aggregating 
financial  information. 

§990.315    Records  and  reports. 

(a)  Each  PHA  shall  maintain  fiscal 
year-end  income  and  expense  financial 
statements  for  each  project  or  other  cost 
center  and  shall  make  these  available 
for  review  upon  request  by  interested 
members  of  the  public. 

(b)  Each  PHA  shall  distribute  such 
year-end  financial  statements  to  the 
Chairman  and  to  each  member  of  the 
Housing  Authority  Board  of 
Commissioners,  and  to  such  other  State 
and/or  local  public  officials  as  the 
Secretary  may  specify.  Project-based 
income  and  expense  financial 
statements  shall  be  made  available  to 
Board  chairmen  as  soon  as  is 
practicable  after  the  close  of  the  fiscal 
period. 

§990.320    Certlflcatton. 

(a)  With  the  first  PHA  Fiscal  Year 
beginning  on  or  after  January  1, 1993,  the 
PHA  will  certify,  on  a  form  to  be 
provided  by  HUD,  that  it  is  aware  of 
and  in  compliance  with  the 
specifications  of  this  subpart.  The 
certification  will  identify  each  project  or 
other  cost  center,  the  basis  upon  which 
each  project  or  other  cost  center  has 
been  established  and  determined  to  be 
in  compliance  with  the  definitions  of 

§  990.305.  above,  and  where  a  cost 
center  consists  of  units  in  two  or  more 
projects  (as  identified  by  HUD-assigned 
development  project  number)  the  PHA 
will  be  required  to  identify  the 
individual  development  project 
numbers,  the  number  of  units,  and  a 
characterization  (i.e..  high-rise  family, 
mid-rise  family,  scattered-site,  etc.)  of 
each  numbered  project  included  in  the 
cost  center. 

(b)  A  certification  made  in  accordance 
with  this  section  shall  be  up-dated  if  the 
PHA  deletes  units,  adds  additional  units 
or  projects  (as  identified  by  HUD- 
assigned  development  project  numbers) 
to  its  inventory,  or  otherwise  elects  to 
reconfigure  its  system  of  cost  centers, 

§990.325.    Effective  dates. 

The  provisions  of  this  subpart  shall  be 
effective  for  all  PHA  fiscal  years 
beginning  on  or  after  January  1, 1993.  In 
the  case  of  PHAs  whose  housing 
programs  expand  to  the  point  at  which 
their  inventory  of  rental  units  exceeds 
the  threshold  stated  in  §  990.301(b),  the 


provisions  of  §  990.310  shdll  become 
effective  at  the  beginning  of  the  PHA's 
first  fiscal  year  after  the  date  on  which 
its  inventory  of  rental  units  reaches  250. 

Dated:  February  14, 1992. 
Joseph  G.  Schiff, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
(FR  Doc.  92-7650  Filed  4-2-92;  8:45  am] 

BILLING  CODE  4210-33-M 


NATIONAL  LABOR  RELATIONS 

BOARD 

29CFR  Pari  102 

Privacy  Act  of  1974;  Implementation 

agency:  National  Labor  Relations 

Board. 

ACTION:  Proposed  rule  with  request  for 

comments. 

summary:  The  National  Labor  Relations 
Board  ("NLRB")  proposes  to  exempt  a 
new  system  of  records  from  certain 
provisions  of  the  Privacy  Act  of  1974,  5 
U.S.C.  552a.  The  system  of  records 
consists  of  the  investigative  files  of  the 
Office  of  the  Inspector  General  of  the 
NLRB. 

dates:  Comments  must  be  received  on 
or  before  May  4, 1992. 
ADDRESSES:  All  persons  who  desire  to 
submit  written  comments,  views,  or 
arguments  for  consideration  by  the 
Board  shall  file  the  same  with  the 
Executive  Secretary.  National  Labor 
Relations  Board.  Washington,  DC  20570- 
0001.  Copies  of  such  communications 
will  be  available  for  examination  by 
interested  persons  during  regular 
business  hours  in  Lhe  Office  of  the 
Executive  Secretary,  room  701, 1717 
Pennsylvania  Avenue,  NW., 
Washineton.  DC  20570-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  C.  Truesdale,  Executive  Secretary. 
National  Labor  Relations  Board,  room 
701. 1717  Pennsylvania  Avenue,  NW.. 
Washington.  DC  205-CMXXll. 
SUPPLEMENTARY  INFORMATION: 
E'sf'whore  in  today's  issue  of  the 
Federal  Register,  the  NLRB  is  proposing 
a  new  system  of  records  under  the 
Privacy  Act  of  1974.  The  system 
contains  the  investigative  files  of  the 
Office  of  the  Inspector  General.  The 
NLRB  proposes  to  exempt  this  new 
system  of  records  from  specified 
provisions  of  the  Privacy  .^ct. 

Section  (j)(2)  of  the  Privacy  Act 
provides  that  the  head  of  an  agency  may 
promulgate  rules  to  exempt  a  system  of 
records  from  the  Act.  except  subsections 
(b),  (c)  (1)  and  (2)   (e)j4l  (A)  through  (F) 
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(e]  (6).  (7),  (9),  (10)  and  (11),  and  (i)  if  the 
8y8tem  of  records  is  compiled  for  a 
criminal  law  enforcement  purpose  and 
maintained  by  an  agency  or  component 
thereof  which  performs  as  its  principal 
function  any  activity  pertaining  to  the 
enforcement  of  criminal  laws 

Section  {k)(2)  of  the  Privacy  Act 
provides  that  the  head  of  an  agency  may 
promulgate  rules  to  exempt  a  system  of 
records  from  subsections  (c)(3),  (d). 
(e)(1),  (e)(4)(G),  (H).  and  (1),  and  (f).  if 
the  system  of  records  is  investigatory 
material  compiled  for  law  enforcement 
purposes  other  than  material  within  the 
scope  of  Subsection  fi)(2)  of  the  Act. 

The  Office  of  the  Inspector  General 
Investigative  Piles  con'am  information 
of  the  type  described  in  sections  (j){2) 
and  (kli2)  of  the  Privacy  Act,  The 
Inspecior  Genera!  Act  Amendments  of 
10B8,  Public  Uw  No.  100-504,  amending 
Public  Uw  No.  95-452.  5  U.S.C.  app,  at 
118-1  (19Se),  authorize  the  Office  of 
Inspector  Genera!  to  conduct 
investisations  to  detect  fraud  and  abuse 
in  the  programs  and  cperat.ons  of  the 
NLRB  and  to  assist  in  the  prosecution  of 
participdnts  in  such  fraud  or  abuse.  The 
Office  of  the  Inspector  Genera! 
investigative  files  are  maintained 
pui'suant  to  its  law  enforrement  and 
criminal  investigahon  functions. 
Exemptions  under  sections  552a(j)(2) 
and  (k)(2)  of  the  Priv.gcy  Act  are 
necessary  to  maintain  the 
confidentiality  of  the  investigative  files 
and  the  effectiveness  of  '.he  Inspector 
General's  investigations. 

The  disclosure  of  information 
contained  in  this  system  of  recordt), 
including  the  names  of  persons  or 
agencies  to  whom  the  information  has 
been  transmitted,  would  substantially 
compromise  the  effectiveness  of  OIG 
investigations.  Knowledge  of  such 
investigations  could  enable  suspects  to 
take  action  to  prevent  detection  of 
unlawful  activities,  conceal  or  destroy 
evidence,  or  escape  prosecution. 
Disclosure  of  this  information  could  lead 
to  the  intimidation  of.  or  harm  to, 
informants,  witnesses,  and  their 
families,  and  could  jeopardize  the  safety 
and  well-being  of  investigative  and 
related  personnel  and  their  families.  The 
imposition  of  certain  restrictions  on  the 
manner  in  which  investigative 
inform.ation  is  collected,  verified  or 
retained  would  significantly  impedt:  the 
effectiveness  of  OIG  investigative 
activities  and  in  addition,  could 
preclude  the  apprehension  and 
successful  prosecution  or  discipline  of 
persons  engaged  in  fraud  or  other  illegal 
activity. 

The  National  Labor  Relations  Board 
proposes,  in  connection  with  the 
establishment  of  the  system  of  records 


containing  the  Office  of  the  Inspecior 
General  Investigative  Files,  to  amend 
part  102.  29  CFR  subpart  K.  |  102.117  lo 
add  three  new  paragraphs,  (m),  (n)  and 
(o).  Inspector  General  Exemptions, 
pursuant  to  552a[iK2)  and  (k)(2)  of  the 
Privacy  Act. 

Pursuant  to  the  Regulaton'  Flexibilitv 
Act,  5  U.S.C  605fb).  the  NLRB  certifies" 
that  the  amendments  to  part  102, 
subpart  K  will  not  if  adopted,  have  a 
Significant  impact  on  a  substantifi' 
number  of  small  businesses.  The  NLRB 
further  finds  that  the  proposed  rule  does 
not  qualify  as  a  "major  rule  '  under 
Executive  Order  No.  12291  since  it  will 
not  have  an  annua!  effect  on  the 
economy  of  $100  million  or  more. 

List  of  Subjects  in  29  CFR  Part  102: 

Privacy,  reporting,  and  recordkeeping 

requirements. 

For  the  reasons  stated  in  the 
preamble,  part  102  of  litle  2a  Ch,  I  of  the 

Cod^  of  Federal  Regulations,  i? 
proposed  lo  be  amended  as  follows. 

PART  102— [AMENDED] 

Subpart  K— Records  and  Information 

1,  The  authonty  citation  for  part  102  Is 
revised  as  foiiows 

Authority:  Sec.  6.  National  Labor  Relations 
Act.  as  amended  (29  U  S  C.  151,  156).  Section 
102.117  also  is-^ued  under  section  552ta)(4)(A) 
of  the  Freedom  of  Informatinr  Act.  as 
amended  i5  t,  S.C  5.'^2(a)14)|A!),  and  section 
552a(j)  and  (k)  of  the  Privacy  Act  (5  U,S.C, 
552a(j]  and  (kj).  Section*  102.143  through 
102.155  also  issued  under  sec.  5041c)(l)  of  the 
Equal  Access  to  Justice  Act  as  amended  (5 
U.S.C.  504(cKl)). 

§  102.117  1  Amended  i 

2.  Section  102.117  of  s^■hpa^t  K.  is 
amendeti  by  adding  pa.'-agraphs  (m),  (n), 
and  (o)  as  follows: 

***** 

(m)  Pursuant  to  5  U.S.C.  552a(j)(2).  the 

system  of  records  maintained  by  the 
Office  of  the  Inspect  tr  General  of  the 
National  Labor  Relations  Btiard  that 
contains  Investigative  Files  shall  be 
exempted  from  the  provisions  of  5  U.S.C. 
552a,  except  subseciions  (b).  (c)(1)  and 
(2).  (e)(4)(Ai  through  (F),  (e)f6),  [7],  [9], 
(10),  and  (11),  and  (i),  and  29  CFR 
102.117(c),  (d),(f).(gj,(h).  (I),  (j)  and  (k). 
insofar  as  the  system  contains 
investigatory  material  compiled  for 
criminal  law  enforcement  purposes 

(n)  Pursuant  to  5  U.S.C.  552a(kli2i.  the 
system  of  records  maintained  by  the 
Office  of  the  Inspector  General  of  the 
National  Labor  Relations  Board  ttiaf 
contains  the  Investigative  Files  shall  t>e 
exempted  from  5  U.SC.  552alcH3).  (d|. 
(e)(1),  (e)(4)(G),  (H).  and  (I),  and  (f)  and 
29  CF-R  102.117  [c),(d),(n,(g].(h),(i).tj). 


and  (ki,  insofar  a«  the  svstem  ctintdins 
mvestigalory  matenai  compiled  fur  ;aw 
enforcemeni  purposes  not  wittitn  the 
scope  of  the  exemption  at  29  l.FH 
102.1171m). 

(o)  Privacy  Ad  exemptiont-  iii'niiiineo 
in  paragraphs  (mi  and  (n)  of  ttus  sk  tion 
are  justified  for  t.he  followinp  refiRons; 

(1)5U.S.C.  552a(c)|3|  requires  an 
agency  to  make  the  accounting  of  each 
disclosure  of  records  available  to  the 
individual  named  in  the  record  at  his/ 
her  request.  These  accountings  must 
state  the  date,  nature,  and  purpose  of 
each  disclosure  of  a  record  and  the 
name  and  address  of  the  recipient. 
Accounting  for  each  disclosure  would 
alert  the  subjects  of  an  investigation  to 
the  existence  of  the  investigation  and 
the  fact  that  they  are  subjects  of  the 
investigation.  The  release  of  such 
information  to  the  subjects  of  an 
investigation  would  provide  th prr  w  th 
significant  information  concerning  tne 
nature  of  the  investigation  and  could 
seriously  impede  or  compromise  the 
investigation,  endanger  the  phy«rical 
safety  of  confidennai '•niir  ;> 
witnesses,  law  enfort  ciriiT^'  persunnel. 
and  their  families  anc   .Hii   o  the 
improper  infhienciitg  of  witnesses,  the 
destruction  of  evidence,  or  the 
fabrication  of  testimony. 

(2)  5  U.S.C.  552a(c)(4)  requires  an 
agency  to  inform  any  person  or  other 
agency  about  any  correction  or  notation 
of  dispute  made  by  the  agency  in 
accordance  with  subsection  (d)  of  the 
Act.  Since  this  system  of  records  is 
being  exempted  from  subsection  (d)  of 
the  Act,  concerning  access  to  records, 
this  section  is  inapplicable  to  the  extent 
that  this  system  of  records  will  be 
exempted  from  subsection  (d)  of  the  Act, 

(3)  5  U.S.C.  552a(d)  requires  an  agency 
to  permit  an  individual  to  gain  access  to 
records  pertaining  to  him/her,  to  request 
amendment  to  such  records,  to  request  a 
review  of  an  agency  decision  not  to 
amend  such  records,  and  to  contest  the 
information  contained  in  such  records. 
Granting  access  to  records  in  this 
system  of  records  could  inform  the 
subject  of  an  investigation  of  an  actual 
or  potential  criminal  violation,  of  the 
existence  of  that  investigation,  of  the 
nature  and  scope  of  the  information  and 
evidence  obtained  as  to  his/her 
activities,  or  of  the  identity  of 
confidential  sources,  witnesses,  and  law 
enforcement  personnel  and  could 
provide  information  to  enable  the 
subject  to  avoid  detection  or 
apprehension.  Granting  access  to  »»ich 
infurraatiop.  could  seriously  impede  or 
compromise  an  investigation  endanger 
the  physical  safety  of  confidential 
sources,  w  tnp?«t^<  i,iwt  enforcement 
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personnel,  and  their  families,  lead  to  the 
improper  influencing  of  witnesses,  the 
destruction  of  evidence,  or  the 
fabrication  of  testimony,  and  disclose 
investigative  techniques  and  procedures. 
In  addition,  granting  access  to  such 
information  could  disclose  classified, 
security-sensitive,  or  confidential 
business  information  and  could 
constitute  an  unwarranted  invasion  of 
the  personal  privacy  of  others. 

(4)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual  as 
is  relevant  and  necessary  to  accomplish 
a  purpose  of  the  agency  required  by 
statute  or  by  executive  order  of  the 
President.  The  application  of  this 
provision  could  impair  investigations 
and  law  enforcement  because  it  is  not 
always  possible  to  detect  the  relevance 
or  necessity  of  specific  information  in 
the  early  stages  of  an  investigation. 
Relevance  and  necessity  are  often 
questions  of  judg;ment  and  timing,  and  it 
is  only  after  the  information  is  evaluated 
that  the  relevance  and  necessity  of  such 
information  can  be  established.  !n 
addition,  during  the  course  of  the 
investigation,  the  investigator  may 
obtain  information  which  is  incidental  to 
the  main  purpose  of  the  investigative 
jurisdiction  of  another  agency.  Such 
information  cannot  readily  be 
segregated.  Furthermore,  during  the 
course  of  the  investigation,  the 
investigator  may  obtain  information 
concerning  the  violation  of  laws  other 
than  those  which  are  within  the  scope  of 
his/her  jurisdiction.  In  the  interest  of 
effective  law  enforcement,  OIG 
investigators  should  retain  this 
information,  since  it  can  aid  in 
establishing  patterns  of  criminal  activity 
and  can  provide  valuable  leads  for  other 
law  enforcement  agencies. 

(5)  5  U.S.C.  552a(e)(2)  requires  an 
agency  to  collect  information  to  the 
greatest  extent  practicable  directly  from 
the  subject  individual  when  the 
information  may  result  in  adverse 
determinations  about  an  individual's 
rights,  benefits,  and  privileges  under 
Federal  programs.  The  application  of 
this  provision  could  impair 
investigations  and  law  enforcement  by 
alerting  the  subject  of  an  investigation, 
thereby  enabling  the  subject  to  avoid 
detection  or  apprehension,  to  influence 
witnesses  improperly,  to  destroy 
evidence,  or  to  fabricate  testimony. 
Moreover,  in  certain  circumstances  the 
subject  of  an  investigation  cannot  be 
required  to  provide  information  to 
investigators  and  information  must  be 
collected  from  other  sources. 
Furthermore,  it  is  often  necessary  to 
collect  information  from  sources  other 


than  the  subject  of  the  investigation  to 
verify  the  accuracy  of  the  evidence 
collected, 

(8)  5  U.S.C.  552a(e)(3)  requires  an 
agency  to  inform  each  person  whom  it 
asks  to  supply  information,  on  a  form 
that  can  be  retained  by  the  person,  of 
the  authority  under  which  the 
information  is  sought  and  whether 
disclosure  is  mandatory  or  voluntary;  of 
the  principal  purposes  for  which  the 
information  is  intended  to  be  used;  of 
the  routine  uses  which  may  be  made  of 
the  information;  and  of  the  effects  on  the 
person,  if  any.  of  not  providing  all  or  any 
part  of  the  requested  information.  The 
application  of  this  provision  could 
provide  the  subject  of  an  investigation 
with  substantial  information  about  the 
nature  of  that  investigation  that  could 
interfere  with  the  investigation. 
Moreover,  providing  such  a  notice  to  the 
subject  of  an  investigation  could 
seriously  impede  or  compromise  an 
undercover  investigation  by  revealing  its 
existence  and  could  endanger  the 
physical  safety  of  confidential  sources, 
witnesses,  and  investigators  by 
revealing  their  identities. 

(7)  5  U.S.C.  552a{e)(4)  (G)  and  (H) 
require  an  agency  to  publish  a  Federal 
Register  notice  concerning  its 
procedures  for  notifying  an  individual, 
at  his/her  request,  if  the  system  of 
records  contains  a  record  pertaining  to 
him/her,  how  to  gain  access  to  such  a 
record  and  how  to  contest  its  content. 
Since  this  system  of  records  is  being 
exempted  from  subsection  (f)  of  the  Act, 
concerning  agency  rules,  and  subsection 
(d)  of  the  Act,  concerning  access  to 
records,  these  requirements  are 
inapplicable  to  the  extent  that  this 
system  of  records  will  be  exempt  from 
subsections  (f)  and  (d)  of  the  Act. 
Although  the  system  would  be  exempt 
from  these  requirements,  OIG  has 
published  information  concerning  its 
notification,  access,  and  contest 
procedures  because,  under  certain 
circumstances,  OIG  could  decide  it  is 
appropriate  for  an  individual  to  have 
access  to  all  or  a  portion  of  his/her 
records  in  this  system  of  records. 

(8)  5  U.S.C.  552a{e){4)(I)  requires  an 
agency  to  publish  a  Federal  Register 
notice  concerning  the  categories  of 
sources  of  records  in  the  system  of 
records.  Exemption  from  this  provision 
is  necessary  to  protect  the 
confidentiality  of  the  sources  of 
information,  to  protect  the  privacy  and 
physical  safety  of  confidential  sources 
and  witnesses,  and  to  avoid  the 
disclosure  of  investigative  techniques 
and  procedures.  Although  the  system 
will  be  exempt  from  this  requirement, 


OIG  has  publi.shed  such  a  notice  in 
broad  generic  terms. 

(9)  5  U.S.C.  552a(e)(5)  requires  an 
agency  to  maintain  its  records  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably 
necessary  to  assure  fairness  to  the 
individual  in  making  any  determination 
about  the  individual.  Since  the  Act 
defines  "maintain"  to  include  the 
collection  of  information,  complying 
with  this  provision  could  prevent  the 
collection  of  any  data  not  shown  to  be 
accurate,  relevant,  timely,  and  complete 
at  the  moment  it  is  collected.  In 
collecting  information  for  criminal  law 
enforcement  purposes,  it  is  not  possible 
to  determine  in  advance  what 
information  is  accurate,  relevant,  timely, 
and  complete.  Facts  are  first  gathered 
and  then  placed  into  a  logical  order  to 
prove  or  disprove  objectively  the 
criminal  behavior  of  an  individual. 
Material  which  seems  unrelated, 
irrelevant,  or  incomplete  when  collected 
can  take  on  added  meaning  ot 
significance  as  the  investigation 
progresses.  The  restrictions  of  this 
provision  could  interfere  with  the 
preparation  of  a  complete  investigative 
report,  thereby  impeding  effective  law 
enforcement. 

(10)  5  U.S.C.  552a(e)(8)  requires  an 
agency  to  make  reasonable  efforts  to 
serve  notice  on  an  individual  when  any 
record  on  such  individual  is  made 
available  to  any  person  under 
compulsory  legal  process  when  such 
process  becomes  a  matter  of  public 
record.  Complying  with  this  provision 
could  prematurely  reveal  an  ongoing 
criminal  investigation  to  the  subject  of 
the  investigation. 

(11)  5  U.S.C.  552a(f)(l)  requires  an 
agency  to  promulgate  rules  which  shall 
establish  procedures  whereby  an 
individual  can  be  notified  in  response  to 
his/her  request  if  any  system  of  records 
named  by  the  individual  contains  a 
record  pertaining  to  him/her.  The 
application  of  this  provision  could 
impede  or  compromise  an  investigation 
or  prosecution  if  the  subject  of  an 
investigation  were  able  to  use  such  rules 
to  learn  of  the  existence  of  an 
investigation  before  it  could  be 
completed.  In  addition,  mere  notice  of 
the  fact  of  an  investigation  could  inform 
the  subject  and  others  that  their 
activites  are  under  or  may  become  the 
subject  of  an  investigation  and  could 
enable  the  subjects  to  avoid  detection  or 
apprehension,  to  influence  witnesses 
improperly,  to  destroy  evidence,  or  to 
fabricate  testimony.  Since  this  system 
would  be  exempt  from  subsection  (d)  of 
the  Act.  concerning  access  to  records, 
the  requirements  of  subsection  (f)  [2] 
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through  (5)  of  the  Act,  concerning 
agency  rules  for  obatining  access  to 
such  records,  are  inapplicable  to  the 
extent  that  this  system  of  records  will  be 
exempted  from  subsection  (d)  of  the  Act. 
Although  this  system  would  be  exempt 
from  the  requirements  of  subsection  (l1 
of  the  Act.  OIG  has  promulgated  rules 
which  establish  agency  procedures 
because,  under  certain  circumstances,  it 
could  be  appropriate  for  an  individual  to 
have  access  to  all  or  a  portion  of  his/her 
records  in  this  system  of  records. 

(12)  5  U.SC.  5.52a(gj  provides  for  civil 
remedies  if  an  agency  fails  to  comply 
with  the  requirements  concerning  access 
to  records  under  subsections  (d)  (1)  and 
(3)  of  the  Act;  maintenance  of  records 
under  subsection  (el(5)  of  the  Act;  and 
any  other  provision  of  the  Act,  or  any 
rale  promulgated  thereunder,  in  such  a 
way  as  to  have  an  adverse  effect  on  an 
individual.  Since  this  system  of  records 
would  be  exempt  from  subsections  (c) 
(3)  and  (4),  (d),  (e)  (1),  (2).  and  (3)  and  (4) 
(G)  through  (I),  (e)  (5)  and  (8),  and  (f]  of 
the  Act,  the  provisions  of  subsections  (g) 
of  the  Act  would  be  inapplicable  to  the 
extent  that  this  system  of  records  will  be 
exempted  from  those  subsections  of  the 
Act. 

Dated,  Washington,  DC,  March  27, 1992. 

By  direction  of  the  Board. 
National  Labor  Relations  Board.  , 
John  C.  Tniesdale, 
Executive  Secretary. 
'FK  Doc   92-7591  Filed  4-2-92;  8:45  am) 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Chapter  XIV 

Federal  Regulatorv  Review 

agency:  Equal  Employment  Opportunity 

Corr.mi.=  9!on. 

ACTION:  Request  for  comments  on  Equal 
Employment  Opportunity  Commission 
Regulations. 

summary:  On  January  28, 1992,  the 

President  requested  all  federal  agencies 
to  evaluate  existing  regulations  and 
programs  and  to  identify  and  accelerate 
action  on  initiatives  that  will  elim.inate 
any  unnecessary  regulatory  burden  or 
otherwise  promote  economic  growth. 
The  President  asked  that  this  review  be 
completed  within  90  days.  Towards  th;s 
end,  the  Commission  has  undertaker,  a 
comprehensive  review  of  all  EF.OC 
regulations. 

As  part  of  the  Commissions  review, 
the  Pi'esident  has  asked  that  we  work 
with  the  public  and  other  interested 


parties  to  identify  the  regulations  and 
programs  that  im.pose  a  substantial  cost 
on  the  economy.  The  Commission  is 
seeking  public  comment  to  aid  in  the 
identification  of  regulations  to  be 
reviewed. 

DATES:  Public  comment  and  analysis  are 
requested  by  April  14,  1992. 

ADDRESSES:  Comments  should  be 

addressed  to  Frances  M.  Hart,  Executive 
Officer,  U.S.  Equal  Employment 
Opportunity  Commission,  1801  L  Street 

NW..  Washington.  DC  2050" 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  Colgrove.  Acting  Director,  Office  of 
Communications  and  Legislative  Affairs, 
U.S.  Equal  Employment  Opportunity 
Commission,  1801  L  Street  NW., 
Washington.  DC  20.507;  telephone  (202) 
663-4900.  FYS  989-4900  or  TDD  (202) 
663-4494.  This  notice  is  also  available  in 
the  following  alternative  formats:  large 
print,  braille,  audio  tape  and  electronic 
file  on  computer  disk.  Requests  for  this 
notice  in  an  alternative  format  should  be 
made  to  the  Office  of  Equal  Employment 
Opportunity  at  (202)  66^-4395,  FTS  989- 
4395  or  TDD  (202)  663-4399. 
SUFPLEMENTARv  INFORMATION:  Since  the 
President  s  announcement  during  the 
State  of  the  Union  Address  that  a 
comprehensive  review  of  all  federal 
regulations  will  be  undertaken, 
Commission  staff  have  been  assigned  to 
begin  a  review  of  all  the  Commission's 
regulations.  Staff  review  has  been 
ongoing  and  should  be  completed  in 
early  April.  Public  input  into  the  review 
process  at  this  time  will  be  helpful. 

The  President  articulated  two  clear 
goals  of  his  regulatory  reform  effort:  To 
eliminate  unnecessary  regulatory 
burden  and  to  promote  economic 
growth.  In  order  to  achieve  these  two 
goals,  the  President  has  asked  that  the 
Commission  review  each  regulation 
against  five  standards: 

(1)  The  expected  benefits  to  society  of 
any  regulation  should  clearly  outweigh 
the  expected  costs  it  imposes  on  society; 

(2)  Regulations  should  be  fashioned  to 
maximize  net  benefits  to  society; 

(3)  To  the  maximum  extent  possible, 
regulatory  agencies  should  set 
performance  standards  instead  of 
prescriptive  command-and-control 
requirements,  thereby  allowing  the 
regulated  community  to  achieve 
regulatory  goals  at  the  lowest  possible 
cost; 

(4)  Regulations  should  incorporate 
market  mechanisms  to  the  maximum 
extent  possible;  (and) 

(5)  Regulations  should  provide  clarity 
and  certainty  to  the  regulated 
community  and  should  be  designed  to 
avoid  needless  litigation. 


The  Commission  has  been  and  will  be 
working  with  the  Council  on 
Competitiveness  to  report  on  the  results 
of  the  review  and  to  develop  a  list  of 
priorities  and  a  schedule  for  their 
completion. 

The  Commission  seeks  public 
comment  to  aid  in  its  review, 
Commenters  should  identify  specifically 
those  regulations  they  believe  impose 
substantial  costs  on  the  economy; 
present  their  analysis  as  to  how  the 
regulation,  as  distinct  from  the 
underlying  statutory  requirement, 
imposes  such  a  cost  and  whether  the 
benefits  of  the  regulation  clearly 
outweigh  the  costs:  and  suggest  whether 
different  regulatory  standards  should  be 
used,  the  regulation  needs  to  be  clarified 
or  the  regulation  should  be  repealed. 
Commenters  should  include  supporting 
data  on  how  a  regulation  has  impeded 
economic  growth  or  has  required 
excessive  costs  for  compliance. 

Signed  at  Washington,  DC,  this  27th  day  of 
March,  1992. 
Evan ).  Kemp,  }r.. 
Chairman. 
|FR  Doc.  92-7707  Filed  4-2-92;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Gu.3.'c! 

3:3  CFR  Part  110 

CGD'  '90  •2021 

Anchorage  Groi.!nd.  Boston  harbor, 
Boston,  MA 

AGt  HCYi  Coast  Guard,  DOT. 

AC  on:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
amend  the  existing  anchorage  ground 
regulations  in  33  CFR  110.134  for  Boston 
Harbor.  The  amended  regulations  will 
better  assure  the  availability  of 
deepwater  anchorages  for  deepdraft 
vessels,  enable  the  Coast  Guard  to  stay 
apprised  of  vessel  activity  in  these 
anchorages,  and  establish  minimum 
safety  standards  for  routine  and  unusual 
circumstances. 

DATES:  Comments  must  be  received  on 
,.r  Kpf,.rp  \4ay  18,  1992. 

ADDRESSES:  Comments  may  be  mailed 
to  the  Commanding  Officer,  Marine 
Safety  Office,  455  Commercial  Street. 
Boston,  MA,  02109-1045,  or  may  be 
delivered  to  room  234  at  the  above 
address  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (617) 
223-3000.  The  Marine  Safety  Office 
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B'jston  maintcims  tne  pubbc  docket  for 
•  :  s  -.;e~;Mrx  Comments  will  become 
par'  of  :his  dew  kp*  and  will  be  available 
f  "  nspeCi'jr  or  -."PviiiJ!  at  room  234, 
Md-  -e  S<ife->  O-i'r^^'Bo^'..?. 
FOR  FURTHER  tNCQRMATION  CONTACT: 
I.CDR  S  P  Ca-  >v  at  (617)  223-3000. 

SUPPL£MENT*Ry  f»4PORMft-nO».- 

Request  for  Comments 

T',-'  Coas'  U'.ia:"d  encourages 
•^•erested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data. 
\  ;ews,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGDl  90-202)  and  the  specific  sechon 
of  this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  pnblic 
hearing  by  writing  to  the  Marine  Safety 
Safety  Office  Boston  at  the  address 
under  "ADDRESSES."  If  it  determines 
that  the  opportunity  for  oral 
presentations  will  aid  this  nilemaking. 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

nrafhr.g  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Commander  Stephen  Garrity,  Project 
Officer,  Marine  Safety  Office  Boston, 
and  Lieutenant  Commander  John  Astley. 
Project  Counsel,  First  Coast  Guard 
District  Legal  Office. 

BaiJ^^njund  and  Purpose 

The  goals  of  the  proposed  amendment 
to  the  existing  anchorage  ground 
regulations  (33  CFR  110.134)  are:  (1)  To 
assure  maximum  availability  to  the 
limited  deepwater  anchorage  area 
within  Boston  Harbor  for  use  by 
deepdraft  vessels;  (2)  to  enchance  safety 
and  to  reduce  environmental  risks 
associated  with  the  carriage  and 
transfer  of  oil  products  aboard  the  ships 
and  barges  that  anchor  in  Boston 
Harbor. 

Each  year  the  port  of  Boston  receives 
approximately  1,000  ships  and  an 
additional  1.200  barges.  By  and  large, 
the  great  majority  of  these  are  fully 
laden  tank  vessels  carrj'ing  various 
kinds  of  petroleum  products,  including 
gasoline,  jet  fuel  home  heating  oil.  and 
No.  8  fuel  oil.  Because  the  size  of 
tanke.'-s  averaj^pg  betweeen  ZOJXK)  and 


50.000  deadweight  tons,  many  are 
constrained  by  tide  and  draft  from 
proceeding  directly  to  berth  and  anchor 
usually  in  either  an  established 
anchorage  area  or  Broad  Sound.  Vessels 
anchored  in  these  areas  subject  to  the 
risks  attending  the  anchorage  of  vessels 
generally,  which  include  collisions, 
groundings,  or  similiar  vessel  casualties 
resulting  from  close  proximity  situations 
during  tide  swings  or  from  vessels 
dragging  anchor. 

Instances  have  been  reported  to  the 
Coast  Guard  where  the  safe  anchoring 
of  deepdraft  vessels  totally  within  the 
boundaries  of  the  deepwater  anchorage 
areas  in  Boston  Harbor  has  been  unduly 
hampered  by  the  unexpected  presence 
of  barges  weathering  over  or  awaiting 
an  available  berth  left  anchored  and 
unattended  in  deepwater  anchorage 
space. 

Local  pilots  have  indicated  to  the 
Captain  of  the  Port  (COTP)  Boston  that 
the  holding  ground  in  the  Boston 
anchorages  is  also  questionable.  This 
problem  is  exacerbated  during  periods 
of  hea\7  weather  when  winds  in  excess 
of  35  knots  and  seas  in  excess  of  4  feet 
will  sometimes  cause  vessels  to  drag 
anchor.  For  example,  on  Thanksgiving 
Day,  1986.  the  tanker  KRITI 
MOUNTAINS,  witii  a  lighter  barge 
alongside,  dragged  anchor  in  high  winds 
and  went  aground  on  Deer  Island.  A 
similar  incident  occurred  also  in 
November  1989  involving  a  tug  and  tank 
barge  OCEANS  250.  Indeed,  three  other 
dragging  incidents  have  occurred  in  the 
past  five  years. 

Even  secure  holding  ground  is  no 
guarantee  against  other  marine  perils.  In 
early  1990,  the  tanker  PLUTO,  at  anchor 
in  the  vicinity  of  Deer  Island  and 
President  Roads  Anchorage,  was  hit  by 
a  vessel  inbound  in  fog.  The  potential 
spill  could  have  been  immense: 
fortunately,  it  was  minor.  Bunkering  and 
lightering  activities  present  additional 
risks  of  oil  pollution  and  in  the  event  of 
serious  accident,  could  lead  to  a  fire  or 
similar  marine  disaster,  with  the 
potential  for  loss  of  life,  personal  injury, 
vessels  sinking  and  obstructing 
anchorages  or  main  ship  channels,  and 
environmental  catastrophe. 

Over  the  past  few  years  the  regulatory 
expectations  imposed  upon  operators  of 
vessels  in  general  have  demanded  a 
much  more  conscientious  approach  to 
the  stvoidance  of  oil  pollution,  marine 
peril,  and  hazards  to  others. 

The  existing  regulations  for  general 
anchorages  in  the  COTP  Boston  2tone 
have  not  kept  pace  with  these 
developments,  or  with  the  expectations 
of  the  public  as  to  precautions  to 
prevent  mishaps.  The  proposed 
revisions  to  these  regulations  will 


expand  and  sppcify  requirements  for 
vessels  nnchoring  in  the  COTP  Boston 
Zone.  In  genera!,  these  regulations 
impose  requirements  upon  anchored 
vessels  that  will  better  enable  the  U.S. 
Coast  Guard  to  he  cognizant  of  and  to 
deal  with  routine  matters  and  unusual 
circumstances  related  to  vessel  activity 
in  the  Boston  Harbor  anchorages. 

The  revisons  help  complement  the 
existing  generaHzed  requirements  for 
anchored  vessels  contained  in  33  CF'R 
164.19.  33  CFR  part  245.  46  CFR  35.01- 
50(f),  and  46  CFR  35.05-15(b)  and 
implement  a  new  local  requirement  for 
notifying  the  COTP  Boston  of  vessel  to 
vessel  transfers,  occurring  in  the  COTP 
Boston  zone,  as  per  33  CFR  156.118(b). 

Accordingly,  the  regulatory 
requirements  imposed  upon  commerical 
vessels  by  these  proposed  regulations 
are  the  minimum  felt  necessary  to 
reduce  the  risk  of  foreseeable  mi.shaps 
to  reasonable  levels,  and  no  single 
requirement  is  felt  to  stand  out  in  terms 
of  the  burden  it  imposes. 

In  formulating  the  proposed  revisions 
to  the  existing  Boston  Harbor  anchorage 
regulations,  the  COTP  Boston  conferred 
with  pilots,  locking  pilots,  vessel  agents, 
the  Boston  harbormaster,  and  the  Army 
Corps  of  Engineers.  Consultation  with 
and  comments  from  other  vessel  agents, 
masters,  barge  companies,  and  other 
vessel  operators  are  sought  and  will  be 
appreciated.  Thi.";  regulations  is  issued 
pursuant  to  33  U.S.C.  471  as  set  out  in 
the  authority  citation  for  all  of  Part  110. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040:  February  26. 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  While  some  minor  costs 
may  result  from  the  shipping  industry's 
implementation  of  and  compliance  with 
this  proposed  rulemaking,  those  costs 
will  be  minimal. 

For  ships,  the  greatest  financial 
burden  resulting  from  the  proposed 
regulations  is  the  need  for  a  vessel's 
master  to  set  a  proper  anchor  watch,  to 
ensure  procedures  are  followed  to  detect 
a  dragging  anchor  and  to  guard  and 
answer  Channel  16  VHF-FM.  As  per  33 
CFR  164.19,  setting  an  anchor  watch  and 
being  alert  for  a  dragging  anchor  are  not 
only  sound  commercial  practice  but  also 
established  and  mandated  Coast  Cu.srd 
procedure.  Assuming,  therefore,  that  a 
proper  anchor  w:i'(~h  is  established  by 
vessel  personnel  on  the  ship's  bridge. 
those  personnel  could  reasonably  be 
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expected  to  maintain  the  vessel's  radio 
guard  while  at  anchor,  resulting  in  no 
significant  adverse  financial  effect  on 
ship  operators. 

Barge  operators  too  may  face  slight 
increases  in  cost  resulting  from  these 
same  proposed  requirements.  The  Coast 
Guard  recognizes  the  need  for  allowing 
barge  companies  some  flexibility  in 
determining  manageable  and  cost- 
effective  alternatives  for  achieving 
compliance  with  the  operational 
standards  specified  in  these  proposed 
regulations.  Accordingly,  the  COTP 
Boston  has  allowed  for  "equivalent 
alternate  means,"  which  should  enable 
barge  companies  to  determine  for 
themselves  how  best  to  comply  with  the 
proposed  requirements  without  incurring 
any  substantial  increased  costs. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  the  Coast  Guard 
must  consider  whether  this  proposal  will 
have  a  significant  economic  impact  on  a 
substantia!  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

As  stated  above,  barge  companies,  in 
complying  with  these  regulations,  could 
face  slight  increases  in  cost  as  a  result 
of  this  proposed  rulemaking. 
Accordingly,  the  COTP  Boston  is 
allowing  flexibility  in  the  development 
of  "equivalent  alternative  means"  to 
enable  barge  companies  to  determine 
for  themselves  suitable  alternatives  to 
minimize  any  adverse  economic  burden 
associated  with  this  rulemaking. 
Because  it  expects  the  impact  of  this 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 


to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  In  fact,  implementation 
of  this  rulemaking  should  help  to  protect 
the  environment,  reducing  the  risk  of 
groundings  and  collisions  resulting  from 
vessels  dragging  anchor  or  other  marine 
accidents.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  "ADDRESSES." 

List  of  Subjects  in  33  CFR  Part  310 

Anchorage  grounds. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  part  110  of  title  33,  Code  of 
Federal  Regulations,  as  follows: 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Aulhority:  33  U.S.C.  471,  2030,  2035,  and 
2071.  49  CFR  1.46  and  33  CFR  1.05-l{g). 
Section  110.1a  and  each  section  listed  in 
110.1a  are  also  issued  under  33  U.S.C.  1223 
and  1231. 

2.  Section  110.134  is  amended  by 
redesignating  paragraph  (b)(1)  as  {b)(4) 
and  revising  it,  redesignating  paragraphs 
(b)(2)  and  (b)(3)  as  {b)(5)  and  (b)(6) 
respectively,  and  by  adding  new 
paragraph  (b)(1)  through  (b)(3)  to  read 
as  follows: 

!;  110  134     Boston  Harbor,  MA. 

***** 

(b)  The  regulations.  (1)  Except  with 
permission  of  the  Captain  of  the  Port,  all 
vessels  anchored  within  anchorage 
areas  established  in  this  section  shall 
place  all  anchors  well  within  the 
anchorage  area  so  as  to  prevent  any 
portion  of  the  hull  or  rigging  from 
extending  outside  the  boundaries  of  the 
anchorage  area.  (2)  Except  with 
permission  of  the  Captain  of  the  Port,  all 
vessels  anchored  within  anchorage 
areas  established  in  this  section  shall: 

(i)  Maintain  a  bridge  watch,  guard  and 
answer  Channel  16  VHF  FM,  maintain 
an  accurate  position  plot,  and,  when 
gale  force  winds  or  greater  exist  or  are 
anticipated,  maintain  an  underway 
capability  appropriate  to  the  prevailing 
or  anticipated  conditions  to  avoid 
dragging  anchor,  collisions  or 
groundings. 

(ii)  Take  necessary  and  immediate 
actions  to  eliminate  the  threat  of 
collisions  or  goundings,  including,  but 


not  limited  to,  communicating  in  an 
emergency  with  other  affected  vessels 
and  the  Coast  Guard  Captain  of  the  Pon 
or  Coast  Guard  Group  Boston. 

(iii)  Provide  equivalent  alternative 
means  acceptable  to  the  Captain  of  the 
Port  to  ensure  that  the  vessel  complies 
with  the  regulations  in  this  section  on 
those  occasions  when  a  vessel  is  unablt 
to  meet  the  operational  requirements 
specified  in  subparagraphs  (b)(2)(i)  and 
(ii)  above. 

(iv)  Report  immediately  to  the  Captain 
of  the  Port  any  incident  of  the  vessel  not 
maintaining  position  or  any  condition  on 
board  the  vessel  or  any  of  the  attendant 
vessels  that  materially  and  adversely 
affects  compliance  with  the  regulations 
in  this  section. 

(3)  Except  with  permission  of  the 
Captain  of  the  Port,  no  vessel  anchored 
within  anchorage  areas  established  in 
this  section: 

(i)  Lighter  or  bunker  while  at  anchor 
without  notifying  Coast  Guard  Group 
Boston  on  Channel  16  VHF-FM  upon 
commencing  such  action  and  again  upon 
completion  of  all  such  lightering  or 
bunkering  operations. 

(ii)  Occupy  any  designated  anchorage 
area  for  more  than  7  consecutive  days. 

(4)(i)  The  President  Roads  40-Foot 
Anchorage  is  intended  for  the  exclusive 
use  of  deepdraft  or  self-propelled 
vessels  and  tank  barges  engaged  in 
lightering  or  bunkering  operations. 
Except  with  the  prior  permission  of  the 
Captain  of  the  Port,  no  barge  may  be 
anchored  and  left  unattended  in  the 
President  Roads  40-Foot  anchorage 
unless  it  is  in  connection  with  an 
anticipated  or  completed  lightering  or 
bunkering  operation  and  then  for  only 
six  hours  or  less.  Barges  that  are 
awaiting  an  available  berth  or 
weathering  over  shall  use  any  other 
appropriate  designated  anchorage  area. 

(ii)  The  Captain  of  the  Port  may 
authorize  the  use  of  the  President  Roads 
Anchorage  as  an  explosives  anchorage 
when  he  determines  that  the  interests  of 
commerce  will  be  promoted  and  that 
safety  will  not  be  prejudiced  thereby. 
Vessels  anchored  in  this  area  shall 
move  promptly  upon  notification  by  the 
Captain  of  the  Port. 
*        •        •        •        • 

Dated:  January  7, 1992. 
K.W.  Thompson, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander.  First  Coast  Guard  District. 
|FR  Doc.  92-7584  Filed  4-2-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  58 
[Ai>-FRL-4120-«] 

Ambient  Air  Quality  SurvetJIance 

AG£MCy:  Environmental  Protection 

Agf-nry  (EPA). 

action:  Notice  of  extension  of  commenl 

period. 

summary:  This  notice  announces  an 
extension  of  the  comment  period  related 
to  EPA's  proposal  enhanced  ozone 
monitoring  regulations  (57  FR  7687, 
March  4. 1992)  to  May  4. 1992.  The 
comment  period  was  previously 
scheduled  to  close  on  April  3, 1992. 
DATES:  Comments  will  be  accepted  until 
\!av  4,  1992. 

AOOflESSCS:  Interested  parties  may 
5  :'  ::,  '  w-;:ten  comments  (in  duplicate  if 
possible)  to  Public  Docket  No.  A-91-22 
a*   he  following  address:  U.S. 
F.r  .  rjnmental  F*rotection  Agency.  401  M 
Siref  ■  5W  .  VV.shrgton.  DC  20460. 
FOR  FURTHER  INFORItATIOM  CONTACr. 
Gera'dme  J  Do.'-osz,  Technical  Support 
Diviston  (MD-14),  Office  of  Air  Quality 
Plaaaing  and  Standards,  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park,  NC  27711. 
phone  919-541-5492  or  (FTS)  629-5651. 
SUPPLEMENTARY  INFORMATION:  For 


1   Ll  1    .  1  .  1.  1 


"latiwii  Gil  liiis  matter. 


UMI 


please  refer  to  EPA's  March  4. 1992 
Federal  Register  Proposed  Rule  at  57  FR 

~b8~ 

Dated  March  24. 199i  I 

Michael  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

(FR  Doc.  92-7834  Filed  4-2-92;  8:45  ara] 

BIUJNQ  COOe  SSCO-40-M 

FEDERAL  COMMUNICATIONS 
COMMISSJON 

47  Cf  R  Pan  73  ' 

;  MM  Docket  No-  92-5«,  RM-'947J 

Radio  Broadcasting  Services;  Easi 
Brewton,  AL 

agency:  Fedi-ri!  Communications 

Cor--.-;-;  .n, 

action:  Proposed  rule.  I 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Escambia  Creek 
Indian  Broadcasting  Company. 
req  :rs*ina  the  allotment  of  FM  Channel 


239A  to  East  Brewtoo.  Alabama,  as  that 
community's  first  local  aural 
transmission  service.  Coordinates  used 
for  this  proposal  are  31-12-07  and  87- 
02-03. 

DATCS:  Comments  must  be  filed  on  or 
before  May  22. 1992.  and  reply 
comments  on  or  before  June  7. 1992. 

ADDRESSES:  Secretary.  Federal 
Co[iuiiLL;iiL.dtions  Commissiou, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC,  interested 
parties  should  serve  the  petitioner's 
counsel  as  follows:  M.  Scott  Johnson 
and  Catherine  M.  Withers,  Esqs., 
Gardner,  Carton  and  Douglas.  1301  K 
Street  NW..  suite  900.  East  Tower, 
Washington,  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTAL  V  iNFORMATiON:  This  ts  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
92-58  adopted  March  17, 1992.  and 
released  March  31. 1992.  The  full  test  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street 
NW..  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.\ 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broaldcasting. 
Federal  Communications  Commission. 
Michael  C  Ruger, 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  92-7729  Filed  4-2-92;  8:45  am) 
BILUNG  COOE  eni-«i.« 


47  CFR  Part  73 

I  MM  Docket  No.  92-59.  RM-79231 

Radio  Broadcasting  Services: 
Bradenton,  PL 

agency:  Feder;d  Oimnnunications 

C;:..'riir.ission, 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Suinshine 
State  Bnsadcasting  Company.  Inc., 
proposing  the  substitution  of  Channel 
278C  for  Channel  277C  at  Bradenton. 
Florida,  and  modification  of  its  license 
for  Station  \VDL'V(FM)  to  specify 
Channel  278C.  Channel  2780  can  be 
allotted  to  Bradenton  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  41.7  kilometers  (25.9 
miles)  northeast  in  order  to  avoid  short- 
spacing  to  a  constrjction  permit  for 
Station  V\QOL(FM).  Channel  279C2. 
V'ero  Beach.  Flonda.  The  coordinates 
are  N'or^h  Latitude  27-4?»-2a  and  West 
Lonptude  82-21-50, 

DATES:  Comments  must  be  filed  on  or 

before  May  22.  19G2,  and  reply 
common's  on  or  before  June  17,  1992. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  r!lir:g  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  George  R.  Borsari.  )r.,  Borsari 
&  Paxson.  20^3  M  Street  N'W..  suite  ain 
Washington,  DC  20036  (.Attorney  for 
Sunshine  State  Broadcasting  Company, 
Inc] 

FOR  FURTHER  INFORMATION  CONTACT: 
Nanry  I  Wails.  Mass  Media  Bureau. 
(202)  a)-^-6530, 

SUPPLEMENTARY  INFORMATION:  ThiS  iS  H 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-59,  adopted  March  20.  1992.  and 
released  March  31,  1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  2301,  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commissions 
copy  contractors.  Downtown  Copy 
Center.  (202)  452-1422,  1714  21st  Street 
\\V.,  Wa'ihington.  DC  20036. 

Provisions  of  the  Regulatory- 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  tiire  a  Notice  of  Proposed 
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Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review  al!  ex 
pcrfe  contacts  are  prohibited  m 
Comm'ssion  proceedings,  such  as  this 
fine,  which  involve  channel  dllotments. 
See  47  CFR  11 204(b)  for  niles  governing 
permissible  ex  pcrtp  cont.3cts 

For  information  regarding  proper  filing 
procedures  for  romments,  see  47  CFR 
1  415  and!  420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Fedfra!  Communications  Coinniission. 
Michasl  C.  Ruger, 

Acting  Chief,  Allocations  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  92-7732  Filed  4-2-92;  &45  amj 

BlUiKS  CODE  6712-OVI* 

47  CFR  Part  73 

!  MM  Docket  No.  92-60,  RM-79161 

Radio  Broadcasting  Services; 
Yankeetown,  FL 

AGENCY:  Federal  Communications 
Commission  _. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  William  R 
Lac\.  seeking  tlie  allotment  of  Channel 
242A  to  Yankeetown,  Florida,  as  that 
community's  first  local  FM  service. 
Channel  242A  r-an  be  allotted  to 
Yankf'etcwn  m  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  a  site 
restriction.  The  coordinates  are  North 
Latitude  29-01^"  and  West  Longitude 
82-42-5S. 

PATES:  Comments  must  be  filed  on  or 
t)cfore  May  22. 1992.  and  reply 
romrn'mts  on  or  before  June  17,  1992. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parlies  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
3S  follows:  William  R.  Lacy,  3507-A  Van 
Tassel,  Amariilo.  Texas  79121 
(petitioner). 

FOR  f  URTHEa  INFORMATtON  CONTACT: 

iva.icy  J.  Walls,  Mass  Mt^dia  Bureau. 
(202]  G34-6330. 

SUPPLEMENTARY  INFORMATION:  This  IS  a 
E\  nopsid  of  the  Commission's  Notice  cf 
Proposed  Rule  Mriking,  MM  Docket  No. 
92-60,  adopted  Mc;rch  20,  1892,  and 
released  March  31.  1992.  The  full  text  of 
this  Com.mission  decision  is  a%a;labie 
for  inspection  and  copying  duri.ng 
normal  business  hours  in  the  FCC 
Dc(  kcts  Branch  (Room  230).  1919  M 
Slrcel  i\W.,  Washington.  DC.  The 
complete  text  cf  this  decision  Ri.4y  also 


be  purchased  from  the  Commission's 
copy  contractors,  Downtown  Copy 
Center,  (202)  452-1422,  1714  21s'  Street. 
NW,,  Wa-shington.  DC  20036, 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
thiS  proceeding. 

Members  of  tre  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  ',7  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contracts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1  420. 

List  of  Subjects  in  47  CFR  P:irt  "S 

Radio  broadcasting. 
Federal  Comraunuiatums  Commission. 
Michael  C  Ruger. 

Acting  Chie'.  Allocations  Brnnch.  Policy  end 
Rules  Divisor.  Mass  Mpdic  Bureau. 
[FR  Doc  ?)2-~?1  Filed  4-2-92;  8:45  am] 
BILIIMO  COOC  «712-01-«l 

47  CFR  Part  73 

[MM  Docket  No.  91-361;  RM-75021 

Radio  Broadcasting  Services;  Houma 
and  Chalmette,  LA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  nJe;  withdrawal. 

SUMMARY:  This  document  dismisses  the 
pt  iifion  of  Guaranty  Broadcasting 
Corporation,  licensee  of  Station  KCIL- 
FM,  Channel  298C1,  Houma,  Louisiana, 
to  reallot  Channel  298C1  from  Houma  to 
Chalmette,  Louisiana,  and  to  modify  its 
license  accordingly,  at  petitioner's 
request.  See  57  FR  00866.  January  9. 
1992.  With  this  action,  this  proceeding  is 
terminated. 

DATES:  The  witbd.'-awal  of  the  proposed 
n'!  ■  ;s  .-ffrr.tixT  '.^nv  15,  1992, 
FOR  FURTHER  IKPORMATION  CONTACT 

Pamela  Blumenthal,  Mass  Media 
Bureau.  {?02)  634-6530. 
SUPPLEMENTARY  IHFORMATiON.  This  iS  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-361, 
adopted  March  17, 1992,  and  released 
March  31, 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street.  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fr'-rn  thf  Con":m»s.Sion's  ror\  con'-^ctor. 


Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street,  NW..  Washington,  UC 
20036. 

List  of  Subjects  m  4;"  CFR  Pan  ""i 

Radio  broadcasting. 
Federal  Comiminicatjons  Commission. 

Michiir!  r   U.ifCT, 

Acimg  Lniej.  Ailocalians  BraacK  Policy  and 
Rules  Division,  Mass  Medio  Bureau. 

[FR  Doc.  92-7728  Filed  4-2-92:  8:45  ami 
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SO  CFR  Part  17 

Endangered  and  Threatened  Wlicfli'tp 
and  Plants.  Finding  on  a  PetiticwT  To 
List  the  Jemez  Mountains  Salamander 
as  Threatened  or  Endangefed 

agency:  Fish  and  Wildlife  Service. 
Interior.  ^ 

action:  Notice  of  petition  finding:  12- 
month  petition  finding  for  the  Jemez 
Mountains  salamander. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  12-inonth 
finding  for  a  petition  to  amend  the  List 
of  Endangered  and  Threatened  Wildlife 
and  Plants  to  include  the  Jemez 
Mountains  salamander  [Plethodon 
neomexicantis)  as  a  threatened  or 
endangered  species.  After  review  of 
information  concerning  the  status  of  the 
species  and  proposed  conservation 
measures  designed  to  protect  and 
maintain  the  species,  the  Service  finds 
that  listing  the  Jemez  Mountains 
salamaTider  is  not  warranted  at  this 
time. 

DATES:  The  finding  announced  in  this 
was  made  on  February  11. 1992. 

ADOSESSf  S:  Information,  comments,  or 
questions  concerning  this  notice  should 
be  submitted  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service, 
Ecological  Services  Field  Office,  3530 
Pan  American  Highway  NE.,  suite  D, 
Albuquerque.  New  Mexico  87107.  The 
petition,  findings,  supporting  data,  and 
comments  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTMtR  IMfORMATtCW  C'LiN'Ti -"T: 

]enm:»  ■"  ^    ^^'H.r-Props;.  I  .t.^  b...f..<  ;  visor, 
at  the        »\  t  address  (505-883-7877  or 
FTS  474-7877). 
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SUPPLEMENTARY  iNTORMa- 
Background 


Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended 
(16  U.S.C.  1531  etseq.),  requires  that  the 
Service  make  a  finding  on  a  petition  to 
list,  delist,  or  reclassify  a  species  within 
12  months  of  receiving  the  petition,  and 
the  finding  is  to  be  published  promptly 
in  the  Federal  Register.  On  February  21, 
1990,  the  Service  received  a  petition 
from  Dr.  James  R.  Dixon  to  list  the  Jemez 
Mountains  salamander  as  a  threatened 
or  endangered  species.  On  September 
18. 1990,  a  notice  of  petition  finding  was 
published  in  the  Federal  Register  (55  FR 
38342).  The  notice  stated  that  the 
petition  presented  substantial 
information  indicating  listing  of  the 
salamander  as  a  threatened  or 
endangered  species  may  be  warranted 
and  a  status  review  was  initiated. 

Requests  for  additional  information 
concerning  the  present  status  of  the 
Jemez  Mountains  salamander  and 
threats  to  its  continued  existence  were 
sent  to  30  different  Federal,  state,  and 
county  agencies,  public  and  private 
organizations,  and  various  individuals. 
Nine  responses  were  received.  Of  these, 
two  provided  additional  status 
information,  two  supported  listing,  two 
indicated  listing  was  not  warranted  at 
this  time,  one  indicated  that  pumice 
mining  was  not  a  threat  to  the  species, 
another  requested  the  decision  not  be 
made  until  ongoing  research  is 
completed,  and  one  response  had  no 
comment. 

Within  the  Jemez  Mountains,  the 
species  is  known  from  23  locations  and 
has  never  been  found  in  abundance  at 
any  one  location.  Between  1986  and 
1989, 130  sites  likely  to  support 
salamanders  were  Nnsited.  Of  these 
sites,  16  were  found  to  have  6  or  more 
salamanders.  The  more  intensive  efforts 
to  locate  salamanders  since  1985  have 
established  them  to  be  more  widespread 
than  previously  believed.  Adequate 
moisture  conditions  must  prevail  if  the 
presence  of  salamanders  in  an  area  is  to 
be  confirmed,  and  the  past  3  years  of 
study  have  been  comparatively  dry 
years. 

This  finding  is  based  on  numerous 
documents  including  published  and 
unpublished  studies,  agency  documents, 
literature  synthesis,  and  field  reports. 

The  petition  states  that  the  major  part 
of  the  salamander's  range  is  in  the  Santa 
Fe  National  Forest  and  that  the  U.S. 
Forest  Service  (USFS)  is  in  the  process 
of  increasing  the  intensity  and  frequency 
of  logging  within  the  range  of  the 
salamander,  The  petition  also  states  that 
logging  and  associated  activities  such  as 
road-building  will  have  a  pervasive 
effect  on  a  large  proportion  of  the  range. 

The  threat  rf  salamander  habitat 


being  adversely  affected  by  forest 
management  practices  has  been 
removed  by  the  development  of  a 
Memorandum  of  Agreement  (MOA) 
between  the  Service,  USFS,  and  the 
New  Mexico  Department  of  Game  and 
Fish  (Department),  signed  by  all  the 
parties  on  May  30, 1991.  The  MOA  calls 
for  the  drafting  of  a  Jemez  Mountains 
Salamander  Management  Plan  (Plan) 
within  3  years.  The  goal  of  the  Plan  will 
be  to  delineate  actions  which  must  be 
taken  to  ensure  the  long-term  viability  of 
all  populations  of  the  salamander  on  the 
Santa  Fe  National  Forest  through 
maintenance  of  habitat.  The  Plan  will  be 
incorporated  into  the  Santa  Fe  National 
Forest  Management  Plan.  The  MOA  also 
provides  for  the  protection  of 
salamander  habitat  during  the  3  years 
the  Plan  is  being  developed  by 
establishing  areas  (salamander 
conservation  areas  of  SCA)  where 
timber  sales  will  not  occur  and  other 
activities  possibly  detrimental  to  the 
salamander  will  be  undertaken  only 
after  surveys  and  evaluation  by  the 
team.  Additionally,  salamander 
evaluation  areas  (SEA)  have  been 
established  under  the  MOA  which  will 
be  surveyed  according  to  protocol  and 
activities  will  be  prohibited  in  stands 
where  salamanders  are  found. 

Current  USFS  policy  is  not  to  harvest 
timber  from  areas  known  to  contain 
salamanders  because  the  salamander  is 
considered  by  USFS  designation  to  be  a 
sensitive  species.  Before  a  proposed 
timber  sale  in  potential  salamander 
habitat  is  allowed  to  proceed,  a  survey 
will  be  conducted  to  determine  if 
salamanders  are  present.  This  survey  is 
conducted  according  to  an  Interagency 
Protocol  (Protocol)  developed  by  the 
New  Mexico  Endemic  Salamander 
Working  Team  (Team).  The  Protocol 
sets  the  standards  under  which  a  given 
area  must  be  surveyed  to  determine  if 
salamanders  are  present.  If  a 
salamander  is  found,  the  entire  forest 
stand  will  then  be  excluded  from  the 
timber  harvest  unit.  For  example,  if 
within  a  timber  harvest  unit,  a 
salamander  is  found  in  an  aspen  stand, 
then  the  entire  aspen  stand  is  excluded 
from  harvest. 

The  petition  also  states  that  the 
effects  of  logging  on  Jemez  Mountains 
salamander  populations  are  not  known. 
It  noted  though,  that  soil  disturbance, 
erosion,  desiccation,  increased 
temperature  and  insolation,  and 
decrease  in  the  number  of  large  downed 
logs  that  accompany  frequent  and 
intensive  logging  may  be  extremely 
detrimental  to  salamander  populations. 
The  petition  also  said  that  studies 
designed  to  examine  the  direct  effects  of 
logging  on  salamander  populations  have 
been  initiated  by  the  New  Mexico 
Department  of  Game  and  Fish  in 


cooperation  with  the  USFS.  but  they 
have  not  been  fully  implemented. 

In  1986,  the  New  Mexico  Department 
of  Game  and  Fish  (Department)  initiated 
studies  of  the  natural  history  and 
biology  of  the  species.  Specifically,  the 
Department  is  studying  the  distribution, 
population  status,  habitat  associations, 
microhabitat  use.  and  biotic  and  abiotic 
factors  which  may  limit  the  distribution 
and  abundance  of  the  species.  Study 
sites  are  established  in  occupied 
salamander  habitat  to  verify  the  impacts 
of  logging  upon  the  salamanders.  Under 
the  MOA.  the  USFS  is  now  cooperating 
to  implement  the  salamander  studies. 

The  petitioner  expressed  concern  that 
although  a  cooperative  interagency 
agreement  establishing  a  New  Mexico 
Salamander  Management  Tema  and 
specifying  the  responsibilities  of  the 
various  agencies  in  assuring  a  secure 
future  for  the  salamander  was  signed  by 
the  U.S.  Fish  and  Wildlife  Service  and 
the  New  Mexico  Department  of  Game 
and  Fish  more  than  a  year  previously, 
the  USFS  had  not  yet  approved  the 
agreement.  That  agreement  was  an 
earlier  version  of  the  MOA  that  is  now 
in  effect. 

Under  the  MOA.  the  Team,  consisting 
of  two  members  from  the  Service,  the 
USFS,  and  the  Department  will  aid  in 
directing  conservation  and  research 
efforts  for  the  salamander.  The  team 
processes,  evaluates,  and  disseminates 
information  relative  to  endemic 
salamander  conservation,  reviews 
research  proposals,  advises  and  assists 
the  respective  agencies  in  the 
development  and  implementation  of 
salamander  management,  and  reviews 
and  provides  comments  on  proposed 
land  disturbing  activities  scheduled  to 
occur  in  the  habitat  of  the  salamander. 

Based  on  the  best  scientific  and 
commercial  information  currently 
available,  the  Service  finds  that  the 
petition  to  list  the  Jemez  Mountains 
salamander  as  endangered  or 
threatened  is  not  warranted  at  this  time. 

Author 

This  notice  was  prepared  by  Lorena 
Wada,  U.S.  Fish  and  Wildlife  Service, 
P.O.  Box  1306,  Albuquerque,  New 
Mexico  87103.  (505/766-2914  or  FTS  474- 
2914). 

Authority:  The  authority  citation  for  this 
action  is  16  U.S.C.  1531-1644. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  Fehruarj'  11,  1992. 
Richard  N.  Smith, 

Acting  Director  Fish  and  Wildlife  Service. 
|FR  Dt>c.  92-7540  Filed  4-2-92;  8:45  am] 
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DEPARTMENT  OF  AGRfCULTUWE 

Forest  Service 

Exemption  of  the  Soutti  Whitehawk 
Insect  Salvage  and  Recovery  Proiect, 
Bois5  National  Forest,  ID 

agency:  Forest  Service,  USDA. 
ACTiOM:  Notification  thai  decisions 
relating  to  tb.e  rehabiliialion  and 
recovery  of  insect  dgrncgi'd  nat'jral 
resources  are  exempt  from  appeal  under 
the  provisions  of  36  CFR  Part  217. 

summary:  This  is  notification  that 
timber  salvage  harvest,  insect  baiting 
and  trapping,  and  reforestation 
activities  to  rehabilitate  and  recover 
natural  resources  from  recent  insect 
epidemics  on  the  South  Whitehawk 
project  area  of  the  Lowmnn  Ranger 
District  on  the  Boise  National  Forest  are 
exempt  from  appeal  in  accordance  with 
36CFR217  4{n](ll]. 

EFFECTiVE  DATE:  Effective  on  April  3, 

1992. 

FOR  PUFTHEB  !IM«0«MAr.ON  COMTACT: 

Dei  j!..-;  Pearson.  Project  Leader  Un\m,in 
Ranger  District.  Boise  National  Forest. 
HC  77  Box  3020,  Lowman,  ID  83637. 
Telephone:  208-259-3361. 
Supplementary  fNroRMATtON:  Sf  vcral 
>ea,"s  ui  drought  m  southwest  Idaho 
have  reduced  soil  moisture  and 
weakened  conifer  trees.  Consequently, 
Douglas-fir  beetle,  and  mountain  pine 
beetle  insect  populations  have 
dramatically  increased  and  reached 
epidemic  levels  on  the  Boise  National 
Forest.  It  is  estimated  that  more  than 
400,000  trees  have  died  on  the  Forest 
since  1988  as  a  result  of  insect  damage. 

As  part  of  the  effort  to  rehabilitate 
and  recover  timber  resources  damaged 
by  the  insect  eprdprRic,  the  Lowman 
Ranger  District  has  developed  a 
proposal  to  harvest  dead  and  dying 
timber,  bait  and  trap  insects,  and 
reforest  damaged  areas.  The  Lowman 
District  has  analyzed  the  South 


Whitehawk  area  and  has  identified 
issues,  developed  alternatives,  and 
analyzed  the  effects  of  implementing 
timber  salvage  and  other  recovery 
activities. 

The  analysis  area  for  the 
Environmental  Assessment  is  located  25 
miles  north  of  L(7W!T.an.  Idaho.  The  area 
is  approximately  9.500  acres  in  size. 
with  at  least  1.100  acres  visibly  affected 
by  myect  mortality  at  this  time.  At  least 
80  percent  of  the  trees  occurring  m  some 
stands  are  dead  or  dying.  The  Forest 
v\  :L1  harvest  approximately  3 J  million 
buard  feet  of  dead  and  dying  timber  in 
t^e  roaded  portion  of  the  Whitehawk 
and  .No  Man  Creek  drainages.  Five 
hundred  thousand  board  feet  of  dead 
and  dying  timber  will  be  harvested  in 
the  unroaded  portion  of  the  Whitehawk 
Mountain  and  Deadwood  roadless 
areas.  The  entire  harvest  will  be 
conducted  using  helicopters  and  there  is 
no  road  construction  proposed  for  the 
salvage  harvest  ofierat;  jns.  The  Forest 
proposes  reforestation  of  approximately 
350  acres  which  have  been  denuded  by 
insects.  The  Forest  also  proposes  to  bait 
and  trap  insects  within  the  project  area 
to  help  break  up  breeding  cycles  and 
reduce  future  insect  populations. 

Management  direction  for  the 
Whitehawk  Basin  are  is  established  in 
the  Boise  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan).  The  Forest  Plan  pro-.rides  for  the 
removal  of  salvage  timber  from  lands 
v,(ithin  the  project  area.  In  addition,  the 
Forest  Plan  describes  standards  which 
must  be  observed  when  harvesting 
tim.ber  to  protect  soil,  water,  wildbfe, 
visual,  and  other  on-site  resources.  The 
proposed  action  for  the  South 
Whitehawk  Salvage  Sale  project  is 
consistent  with  the  standards, 
objectives,  and  direction  contained  in 
the  Forest  Plan. 

A  portion  of  the  South  Whitehawk 
project  area  which  is  proposed  for 
salvage  harvest  includes  the  Whitehawk 
Mountain  and  Deadwood  Inventoried 
Roadless  Areas  (34  acres  and  168  acres. 
respectively).  These  roadless  areas  have 
been  allocated  to  commercial  timber 
production  in  accordance  with  the 
Forest  Plan. 

Forest  Service  entuciol.  iKist  and 
District  foresters  bavt  an.j.yzfd  the 
insect  situation  and  have  found  no 
economical  or  practical  means  to  control 
the  insect  epidemic.  Although  salvage 
harvesting,  baiting/ trappinM.  and    . 


reforestation  will  not  control  the 
epidemic,  these  activities  will:  (1) 
Reduce  fire  har  i-d-^  nrd  ^')d  loading,  f2} 
help  to  break  up  insect  breeding  cydes, 
(3)  recover  vahiaWe  timber  that  would 
otherwise  deteriorate,  and  (4)  reforest 
those  areas  which  have  been  left 
without  tree  cover  as  a  result  of  the 
insect  caused  mortality.  It  is  extremely 
important  to  remove  the  dead  and  dying 
timber  prior  to  deterioration  and 
subsequent  value  losses.  Through  the 
salvage  timber  sales,  fuel  treatments  can 
be  accomplish '-r"  v,,.,,,,  ;  -p  insects  can 
be  trapped  ano  renu  vc  >:,  and  Knutson- 
Vandenbui^  (K-V)  funds  can  be 
generated  for  use  to  restore  frrf  pf 
resources  that  have  beer  darnici  i  by 
the  insect  epidemia 

The  Forest  Supervisor  has  determined, 
through  preliminary  scoping  and 
environmental  analysis,  that  there  is 
sufficient  justification  to  expedite  tfiis 
project.  The  decision  will  be 
implemented  on  publication  of  this 
notice  in  the  Federal  Register.  If  the 
project  is  i  i  ia\  td  because  of  appeals 
(delays  of  up  lo  150  days  are  possible),  it 
is  likely  that  the  salvage  harvest  could 
not  be  implemented  during  the  1992 
normal  operating  season.  This  would 
result  in  a  loss  of  volume  and  value  of 
the  timber  due  to  deterioration.  The 
total  estimated  value  of  the 
merchantable  dead  and  dying  timber  is 
$375,000,  of  which  approximately 
$93,750  would  be  returned  to  the 
counties  from  25  percent  fund  receipts. 
Delays  resulting  from  appeals  could 
cause  the  loss  of  up  to  half  this  value, 
and  potentially  make  the  salvage  sale 
uneconomical  for  timber  purchasers.  In 
addition,  a  delay  in  the  project  would 
likely  reduce  the  probability  of 
successful  area  rehabilitation  including 
reforestation,  reduction  in  fuels  for 
wildfires,  and  local  insect  population 
control.  Overall  delays  from  appeals 
would  jeopardize  the  objectives  of  the 
rehabilitation  and  recoverj'  pro)ect. 

Pursuant  to  36  CFR  217.4(a)(ll).  it  is 
my  decision  to  exempt  the  South 
Whitehawk  insect  Salvage  and 
Recovery  Project  Lowman  Ranger 
District,  Boise  National  Forest  from 
appeal.  The  environmental  assessment 
discloses  the  effects  of  the  proposed 
action  on  the  environment,  and 
addresses  issue*  resulting  from  the 
proposal. 


11462 


Federal  Register  /  Vol.  57.  No.  65  /  Friday,  April  3,  1992  /  Notices 


"  Dated  March  27,  1992. 
Clair  C.  Beasley, 

Deputy  Regional  Forester.  Inlermoimtain 

Region.  USDA  Forest  Sen'ice. 

IFF  Dor  92-^685  Filed  4-2-92:  8:45  am) 

BlLt^)«a  COO£  M10-11-M 


Revised  L:ind  and  Resou'ce 
Management  Plan  for  the  Caribbean 
National  Forest  and  LuquiMo 
Experimental  Forest;  Muntcpanttes  of 
Luquillo  Pajardo.  Celba.  Naguabo,  l35 
Piedras,  Canovanas,  and  Rio  Gran(3<? 
PR 

AoeNCv:  Forest  Sen-ice.  USDA. 

ACTJOW:  Revised  notice;  revised 
availability  dates. 

summary:  The  Caribbean  National 
Forest  is  revising  the  availability  dates 
for  the  draft  and  final  environmental 
impact  statement  being  prepared  for  the 
proposed  Revised  Land  and  Resource 
Management  Plan  for  the  Caribbean 
National  Forest  and  Luquillo 
E.xperimental  Forest.  The  dates  are 
being  revised  to  allow  sufficient  time  to 
adequately  address  and  analyze  the 
issues  identified  during  the  scoping 
orocp.ss 

FOR  ruflTNER  IHFORMA'"!ON  CONTACT: 

Ricardo  Garcia.  Planning  Staff  Officer, 
Caribbean  National  Forest.  Call  Box 
25000.  Rio  Piedras,  PR  00928-2500. 

telephone  (809)  766-5335. 

SUPPtEMENTARY  INFORMATION:  The 

notice  of  intent  to  prepare  an 
environmental  impact  statement  on  the 
proposed  action  tr>  revise  the  Land  and 
Resource  Management  Plan  for  the 
Caribbean  National  Forest  and  Luquillo 
Experimental  Forest  was  published  in 
the  Federal  Register  on  September  18. 
1991  (56  FR  47182^7184),  and  corrected 
on  October  9, 1991  (56  FR  50847). 

The  draft  environmental  impact 
statement  was  scheduled  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  be  available  for 
public  review  by  December  1991  and  the 
final  environmental  impact  statement 
scheduled  to  be  completed  by  June  1992. 
The  draft  environmental  impact 
statement  is  now  expected  to  be  filed 
with  the  EPA  and  to  be  available  for 
public  review  by  September  1992.  The 
final  environmental  impact  statement  is 
scheduled  to  be  completed  by  June  1993. 

Dated:  March  27. 1992. 
Manin  C.  Meier.  I 

Dt'puty  Regional  Forester 

|FR  Doc  92-7664  Filed  4-2-92;  8:45  am] 
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Oil  and  Gas  Leasing  EIS,  Shoshone 
Nattonai  Forest,  Park  nnd  Fremont 

Counties.  Wyorrung 

agency:  Forest  Service,  USDA. 
action:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

summary:  The  Shoshone  National 
Forest.  Wyoming,  announced  (56  FR 
14682,  April  11,  1991)  its  intent  to 
prepare  an  environmental  impact 
statement  (EIS)  on  oil  and  gas  leasing 
for  the  Forest.  A  draft  EIS  was  to  have 
been  completed  by  December  1991,  and 
offered  for  a  comment  period  of  90  days. 
A  revised  notice  of  intent  was  issued  on 
December  20.  1991  which  changed  the 
comment  period  to  45  days.  The  current 
notice  of  intent  expresses  two  revisions 
for  the  EIS  analysis  being  conducted:  (1) 
To  reinstate  the  90  day  comment  period; 
and  (2)  to  incorporate  the  analysis  of 
lands  available  for  leasing  in  order  to 
make  a  forestwide  "availability" 
decision  in  accordance  with  36  CFR 
228.102(d)  of  the  leasing  regulations. 

A  minimum  45  day  comment  period  is 
permitted  under  the  National 
Environmental  Policy  Act  (NEPA) 
regulations.  However,  National  Forest 
Management  Act  (NFMA)  regulations 
require  a  90  day  comment  period  for  a 
significant  amendment  to  a  forest  plan. 
At  the  present  time,  it  is  not  known  if  a 
significant  amendment  will  result  from 
this  EIS.  The  NFMA  significance  will  be 
evaluated  through  examination  of  public 
comment  and  review  of  environmental 
consequences  as  a  decision  is 
approached.  Since  the  final  decision 
may  result  in  a  signficiant  amendment,  it 
is  appropriate  to  allow  90  days  for 
public  comment 

The  Shoshone  Forest  Plan,  issued 
prior  to  the  1987  Onshore  Oil  and  Gas 
Leasing  Reform  Act.  stated  that  the 
availability  of  lands  for  leasing  included 
all  acres  outside  of:  Designated 
wilderness;  the  Clarks  Fork  Wild  and 
Scenic  River  Corridor;  the  High  Lakes 
Wilderness  Study  Area:  the  Dunoir 
Special  Area;  the  Beartooth  Highway 
Withdrawal;  Grizzly  Bear  Situation  1 
lands;  and  Research  Natural  Areas.  The 
new  leasing  regulations  promulgated 
under  the  1987  Act  define  "lands 
unavailable  for  leasing  analysis"  in  a 
way  that  includes  all  the  above, 
excepting  Grizzly  Situation  1  lands  and 
Research  Natural  or  Special  Interest 
Areas  (RNA's  and  SLA's)  which  have 
not  been  legally  withdrawn  on  the 
Shoshone  National  Forest. 

The  original  Notice  of  Intent  stated 
that  reanalysis  would  be  accomplished 
to  make  an  availability  decision  only  on 
66,650  acres  of  Grizzly  Bear 


Mar.dsement  Situation  1  iands  and  a 
leasing  decision  on  those  lands  and  the 
remaining  lands  made  available  in  the 
Forest  Plan. 

Although  the  1986  Forest  Plan 
decision  was  made  prior  to  the  new 
leasing  rcgulHtions,  the  availability 
decision  was  effectively  grandfathered 
by  a  discussion  m  the  preamble  to  the 
new  regulations  Based  on  the  language 
in  the  regulations,  leasing  decisions 
tiered  to  the  Forest  Plan  have  been  in 
conformance  with  the  regulations  and 
have  been  correct  Prior  to  this  notice, 
our  analysis  was  being  conducted  in  a 
manner  identical  to  that  required  for  the 
availability  decision  in  the  regulations, 
with  the  exception  of  about  2.030  acres 
in  Research  Natural  and  Special  Interest 
Areas.  This  notice  advises  that  our 
process  will  incorporate  the  additional 
2.030  acres  as  available  for  analysis, 
and  will  re-evaluate  availability,  forest- 
wide. 

In  all  other  respects,  the  lands  made 
unavailable  under  the  Forest  Plan 
correspond  to  lands  unavailable  for 
analysis  under  the  regulations.  Tne 
regulations  carry  a  requirement  to 
evaluate  different  alternatives  for  lands 
made  available  for  leasing.  The  Forest's 
analysis  procedure  meets  this 
requirement. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bob  Rossmar..  Interdisciplinary  Team 
Leader.  (307)  527 -6241  Shoshone 
National  Forest.  P  O  &ix  2140.  Cody, 
WY  82414. 

Dated:  March  26, 1992. 
Barry  Davis, 

Forest  Supen-isor 

(FR  Doc.  92-7646  Filed  4-2-92;  8  45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Alaska  Federal  Subsistence  Board; 
Meetings 

agency:  Forest  Service,  USDA;  Fish  and 

Wildlife  Service,  Interior. 
ACTION:  .Notice  of  meeting. 

DATES:  April  6-10  1992. 
TIMES  AND  PLACE:  8:30  a.m.  each 
morning  at  the  Sheraton  Hotel, 
Anchorage,  .Alaska. 

SUMMARY;  This  notice  hereby  informs 
the  public  of  the  Federal  Subsistence 
Board  meeting  to  be  held  April  6-10, 
1992.  The  public  is  invited  to  attend  and 
participate  in  the  proceedings  Public 
testimony  will  be  accepted  at  this 
meeting.  A  substantive  portion  of  each 
meeting  will  be  open  to  the  public; 
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however,  some  of  the  meeting  may  be 
closed  to  the  public. 
SUPPLEMENTARY  INFORMATION: 

Portions  of  Meeting  Open  to  the 
Public:  The  Board  will  discuss  business 
relative  to  management  of  the  Federal 
subsist''nce  management  program  on 
Federal  public  lands.  The  major 
categories  to  be  discussed  include: 

a.  Correspondence  to  the  Board. 

b.  Federal  subsistence  seasons  and 
bag  limits  and  methods  and  means  for 
the  1992-1993  regulatory  year. 

c.  Other. 

Portions  of  Meeting  Closed  to  the 
Public:  If  needed,  the  Board  will  discuss 
business  relative  to  management  of  the 
Federal  Subsistence  Board  activities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  S.  Pospahaia,  Office  of 
Subsistence  Management,  US.  Fish  and 
Wildlife  Service,  1011  E.  Tudor  Road, 
Anchorage,  Alaska  99,503;  telephone 
(907)  786-3467  or  Norman  Howse, 
Assistant  Director,  Subsistence,  USDA, 
Forest  Service,  Alaska  Region.  PO.  Box 
21628,  Juneau.  Alaska  99802-1628; 
telephone  (907)  586-8890. 
Curtis  V.  McVee, 

Chairman,  Federal  Subsistence  Board. 
[PR  Doc.  92-7695  Filed  4-2-92;  8:45  am] 
Billing  codes  sjio-h-m;  oio-ss-m 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-508-602J 

Final  Results  of  Antidumping  Duty 
Administrative  Reviews:  Oil  Country 
Tubular  Goods  From  Israel 

agency:  International  Trade 
Adm.inistration,  Import  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  3.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
\'in;:ent  P.  Kane  or  Canile  A.  Shciwers, 
Investigations,  Import  Administriit;on. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  .Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-2815  or  (202)  377-3217,  respectively. 
FINAL  results: 

Background 

On  December  23,  1991,  the  Department 
of  Commerce  (the  Departmient) 
published  in  the  Federal  Register  the 

preliminary  results  of  these 
administrative  reviews  of  the 
antidumping  duty  order  on  oil  country 
tubular  goods  from  Israel  (56  FR  66430). 
The  Department  has  now  completed 
these  administrative  reviews  in 


accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act). 

These  reviews  cover  one 
manufacturer/exporter.  Middle  East 
Tube  Company  (METCO),  of  oil  country 
tubular  goods  for  the  periods  of  March  1, 
1989,  through  February  28, 1990,  and 
March  1, 1990.  through  February  28. 
1991. 

Scope  of  Review 

The  products  covered  by  this  review  are 
oil  country  tubular  goods  (OCTG)  which 
are  hollow  steel  products  of  circular 
cross  section  intended  for  use  in  drilling 
for  oil  or  gas.  These  products  include  oil 
well  casing  and  tubing  of  carbon  or 
alloy  steel,  whether  welded  or  seamless, 
manufactured  to  either  American 
Petroleum  Institute  (API)  or  non-API 
(such  as  proprietary)  specifications. 

OCTG  is  classifiable  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (IfTS)  subheadings 
7304.20.20,  7304.20.40,  7304.20.50, 
7304.20.60,  7304.20.70,  7304.20.80, 
7304.39.00,  7304.59.60,  7304.59.80, 
7304.31.40.  7306.20.20,  7306.20.30. 
7306.20.60,  7306.20.80,  and  7306.30.50. 
Since  many  of  the  HTS  statistical 
reporting  numbers  applicable  to  OCTG 
changed  during  the  two  review  periods, 
we  are  including,  in  addition  to  the 
subheadings,  all  of  the  statistical 
reporting  numbers  that  applied  to  OCTG 
at  any  time  during  these  review  periods. 
During  the  review  periods  of  March  1. 

1989,  to  February  28, 1990,  and  March  1. 

1990,  to  February  28, 1991,  OCTG  was 
included  under  HTS  statistical  reporting 
numbers  7304.20.2000,  7304.20.4000, 
7304.20  5010.  7304.20.5050,  7304.20.6010, 
7304.20.6050.  7304.20.7000,  7304.20.8000, 
7304.39  (X)25.  7304.39.0040.  7304.39.0050. 
7304.39.006<I  -304.39.0070,  7304.39.0075. 
7304.39.0090,  -304.59.8000.  7304.59.8000. 
7304.31.4000,  7306.20.2000,  7306.20.3060, 
7306.20.6010.  7306.20.6050,  7306.20.8010. 
7306.20.8050.  7306.30.5040,  7306.30.5050, 
-306.30.5055,  73a3.30.5O6O,  7306.30.5065. 
7306.30.50-0,  7306.30.5075,  7306.30.5080. 
-,]06,30.5085,  and  7306.30.5090.  Although 
the  HTS  subheadings  and  statistical 
reporting  numbers  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Products  referred  to  as  "drill  pipe"  are 
not  included  within  the  scope  of  these 
reviews.  (See  Oil  Country  Tubular 
Goods  from  Israel;  Initiation  of 
Antidumping  Duty  Investigation  (51  FR 
11963,  April  8. 1986);  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Oil  Country  Tubular  Goods  from 
Israel  (52  FR  1511."  January  17. 1987);  and 
Amended  Antidumping  Duty  Order;  Oil 
Country  Tubular  Goods  from  Israel  (53 
FR  2S370,  April  8.  1988]].  Drill  pipes  are 


lengths  of  heavy,  seamless,  round  tubing 
with  special  threaded  connectors  called 
tool  joints,  conforming  to  API 
specification  5D  for  drill  pipe.  Individual 
pipe  lengths  are  normally  30  feet  or 
more  in  length. 

I'dTlilU  of    V.V\  II'VVS 

These  final  results  cover  the  review 
periods  March  1, 1989,  to  February  28, 

1990,  and  March  1. 1990,  to  February  28, 

1991.  For  the  period  March  1. 1989.  to 
February  28, 1990,  METCO  made  no 
shipments  of  the  subject  merchandise  to 
the  United  States.  For  the  subsequent 
period,  METCO  shipped  the  subject 
merchandise  for  export  to  the  United 
States. 

United  States  Price 

For  the  review  period  March  1. 1990, 
to  February  28. 1991.  we  based  United 
States  price  on  purchase  price 
methodology,  as  set  forth  in  the 
preliminary  results. 

Foreign  M.i-k. !  Value 

In  calculating  foreign  market  value 
(FMV).  the  Department  used  constructed 
value,  as  set  forth  in  the  preliminary 
results. 

Interested  Party  Comments 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  of 
these  administrative  reviews.  We 
received  a  case  brief  from  respondent 
and  a  rebuttal  brief  from  petitioner.  We 
held  a  public  hearing  on  February  20, 
1992. 

Comment  1 

Respondent  claims  that,  in  calculating 
material  costs,  the  Department  should 
simply  use  the  U.S.  dollar  amount  paid 
by  METCO  on  purchases  of  raw 
materials  from  a  foreign  supplier  rather 
than  convert  this  dollar  amount  to  new 
Israeli  shekels  (NIS)  at  the  rate  in  effect 
when  the  goods  were  produced  and 
then,  for  purposes  of  calculating  the 
overall  constructed  value,  reconvert  the 
NIS  amount  back  to  dollars  at  the  rate  in 
effect  on  the  date  of  sale.  If.  however, 
the  Department  continues  to  convert  the 
U.S.  dollar  raw  material  cost  to  NIS  and 
to  reconvert  the  overall  NIS  constructed 
value  amount  back  to  dollars,  it  should 
use  a  single  exchange  rate  for  these 
currency  conversions,  the  rate  in  effect 
on  the  date  of  the  sale.  Using  the  rate  in 
effect  as  of  the  date  of  sale  is  in  accord 
with  long  standing  Department  practice. 

Petitioner  claims  that  the 
Department's  use  of  two  different 
exchange  rates  in  calculating 
constructed  value  is  correct,  because  the 
U.S.  dollar  had  a  greater  value  when  the 
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;?oods  were  produced  as  opposed  to 
when  they  were  sold.  METCO  had  to 
spend  more  NIS  for  dollars  used  to 
purchase  its  raw  matenals  than  it  would 
have  spent  had  the  materials  been 
purchased  at  the  time  of  sale 

DOC  Position 

We  a^ee  with  respondent.  METCO 
incurred  its  raw  materia!  costs  in  US. 
dollars,  rather  than  in  NIS.  Given  the 
limited  number  of  transactions  in  this 
review,  we  were  able  to  leave  these 
costs  in  U.S.  dollars.  Therefore,  for  these 
final  reviews,  the  Department  used  the 
raw  materia!  costs,  as  expressed  in  U^. 
dollars,  to  calculate  the  constructed 
value  of  the  subject  merchandise  and 
did  not  make  any  currency  conversion 
with  respect  to  these  costs. 

Comment  2 

Respondent  claims  that  the  interest 
expense  incurred  on  loans  which 
N!ETCO  received  from  Koor  Industries 
Li    Koor),  METCO's  parent,  reflects 
•■-.e  interest  expense  that  METCO  would 
have  incurred  in  an  arm's  length 
transaction  and  should  be  used  in 
calculating  METCO's  interest  expense 
for  the  period.  Respondent  claims  that 
the  interest  expense  on  loans  from  Koor 
was  comparable  to  that  incurred  on 
similar  loans  from  unrelated  parties  and, 
therefore,  should  be  used  by  the 
Department  even  though  METCO  and 
Koor  are  related. 

Petiuoner  claims  that  the 
Department  8  usual  practice  is  to 
disregard  transactions,  including  loan 
transactions,  between  related  parties. 
Further,  given  the  fungible  nature  of  a 
corporation's  capital  resources, 
including  debt  the  Department's 
practice  is  to  use  the  consolidated 
interest  expense  of  the  parent  as  a 
percent  of  the  total  operating  expense  of 
the  consolidated  corporation  in 
calculating  interest  expense  for 
constructed  value.  , 

DOC  Position 

We  agree  with  petitioner.  Although 
the  loans  received  by  METCO  from  its 
parent  company,  Koor.  may  have 
reflected  arm's  length  interest  rates,  the 
Department  recognizes  the  fungible 
nature  of  the  corporation's  capital 
structure,  i.e..  the  corporation  is  flexible 
in  funding  its  operation  through  either 
debt  or  equity.  Therefore,  we  have  used 
t'ne  consolidated  mterest  expense  of  the 
corporation  as  a  percent  of  consohdated 
cost  of  sales.  See,  e.g..  Color  Television 
Picture  Tubes  from  japan  (52  PR  441^1, 
November  18. 1987)  and  Final 
Determination  of  Sales  at  Less  Thdn 
Fair  Value-  .Antifriction  Beanng*  (Other 
than  Tapered  Roller  BearLngs)  or  Pdrts 


Thereof  from  Japan  (54  FR  19101.  May  3, 
1989). 

Comment  3 

Respondent  claims  that  evidence 
exists  on  the  record  documenting  the 
fact  that  the  management  fee  paid  by 
METCO  to  Koor  was  actually  a  dividend 
paid  by  the  subsidiary  to  the  parent. 
Therefore,  the  management  fee  should 
not  be  included  in  constructed  value 
because  dividends  are  not  a  part  of  the 
constructed  value. 

Petitioner  states  that  METCO  has 
failed  to  supply  documentary  evidence 
sufficient  to  overcome  the  plain 
evidence  contained  in  METCO's  audited 
annual  report  indicating  that  METCO 
paid  a  mantigement  fee  to  the  parent 
company.  Thus,  the  Department  should 
view  the  management  fee  as  a  general 
expense  and  include  it  in  the 
constructed  value. 

DOC  Position 

We  agree  with  petitioner.  METCO's 
and  Koor's  audited  annual  reports 
indicate  that  the  payment  in  question 
was  described  as  a  management  fee 
expense,  and  as  income  from  an 
administrative  service,  respectively. 
Since  the  audited  fmancial  statements 
appearing  in  the  annual  reports  of  these 
companies  carry  considerable  weight  as 
reliable  presentations  of  the  operating 
results  of  the  companies,  we  have 
accepted  the  descriptions  contained  in 
these  reports  rather  than  the  claims 
made  by  Koor  for  purposes  of  the 
submission. 

Comment  4 

Respondent  claims  that  in  computing 
raw  material  costs,  the  Department 
should  use  METCO's  average 
production  yield  in  producing  OCTG 
rather  than  the  production  yield  reaUzed 
in  producing  the  one  shipment  of  OCTG 
currently  under  review.  Respondent 
states  that  when  METCO  set  the  price 
for  OCTG  sold  for  export  to  the  United 
States,  the  company  calculated  raw 
material  costs  based  on  an  average 
production  yield  because  the  actual 
yield  was  not  known  at  that  time. 
Therefore,  the  Department  should  also 
use  the  average  yield  in  computing  the 
constructed  value.  This  approach  is 
consistent  with  Ipsco,  Inc.  v.  United 
States.  687  F.  Supp.  633.  638  (Ct.  Infl 
Trade  1988).  which  held  that  the 
Department  should  use  ordinary  or 
typical  costs  in  caicxilating  constructed 
value.  However,  if  the  Department 
chooses  to  use  the  actual  productio.i 
yield  realized  in  producing  the  OCTG 
under  consideration,  then  consistency 
requires  that  H  mus'  also  calculate 


income  from 


si,f  of  scrap  based  on 


the  actual  rather  than  the  average  yield 

Further,  respondent  claims  that  thp 
Department  may  not  arbitrarily  assume 
that  a  percentage  of  the  scrap  is  not 
recoverable.  .No  evidence  exists  on  the 
record  to  support  this  assijmption. 

Petitioner  claims  that  the 
Department's  practice  is  to  use  actual 
yield  where  it  is  available  In  this  case. 
actual  yield  was  available  and  the 
Department  acted  in  accord  with  its  past 
practice  and  used  actual  yield  in 
determining  raw  meteria!  costs. 

Petitioner  further  claims  that 
METCO's  scrap  credit  calculations  are 
based  on  a  weishted-ave.'-age  selling 
price  for  scrap  and  on  its  average  scrap 
yield.  Therefore,  the  Department  must 
base  Its  scrap  \  alue  calciiiations  on  the 
best  information  available,  which  is  the 
actual  yield  and  average  scrap  value 
reported  m  the  response, 

DOC  Position 

We  agree  with  petitioner.  The  average 
production  yield,  which  respondent 
claims  should  he.  used  to  calculate 
material  costs,  is  based  on  ail  pipe 
products  produced  by  METCO, 
including  nonsubject  merchandise.  The 
actual  yield  realized  in  producing  the 
merchandise  under  review  applied  only 
to  the  OCTG  produced  for  the  instant 
shipment  We  have  used  the  actual  yield 
as  a  more  accurate  reflection  of  the 
production  yield  for  OCTG. 

As  for  the  value  of  the  scrap 
generated  in  producing  the  OCTG  under 
review,  the  Department  calculated  the 
scrap  value  using  the  actual  yield  and 
the  average  selling  price  for  scrap.  There 
was  no  evidence  on  the  record  which 
indicated  that  not  all  of  the  scrap 
generated  was  recoverable 

Comment  5 

Respondent  claims  that  interest 
savings  attributed  to  liberal  payment 
terms  granted  by  its  raw  material 
supplier  should  be  reflected  as  a 
reduction  in  raw  materia!  costs. 

Petitioner  slates  that  consistent  with 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Oil  Country  Tubular 
Good  From  Israel  (52  FR  1649.  January 
15, 1987),  the  Department  has  correctly 
taken  into  account  the  effect  of  credit 
terms  extended  to  METCO  in  its 
calculation  of  the  net  financing  expense. 

DOC  Position 

We  agree  with  petitioner  We 
consider  the  cost  of  raw  materials  to  be 
the  price  reflected  in  the  supplier's 
invoice  and  paid  by  METCO  Liberal 
payment  terms  from  a  supplier  are.  on 
the  other  hand,  reflected  in  the 
company's  accounts  as  a  reduction  in 
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interest  expenses  incurred.  The 
Department  took  into  account  any  effect 
of  the  liberal  credit  terms  by  using  the 
actual  financing  expenses  incurred  by 
the  corporation. 

Comment  6 

Respondent  claims  that  in  making  a 
circumstance  of  sale  adjustment  for 

credit  expenses  incurred  by  METCO  m 
extending  credit  to  its  U.S.  buyer,  the 
Department  should  use  a  U.S.  interest 
rate  if  that  rate  is  lower  than  the  interest 
rate  in  the  home  market.  This  approach 
in  selecting  an  interest  rate  is  in  accord 
with  United  Engineering  and  Forging  v. 
United  States.  No.  91-101.  slip  op.  at 
LEXIS  pase  36-37  (1991  Ct.  Infl  Trade 
LEXIS  380)  [United  Evgineering). 

Petitioner  states  that  it  is  correct  to 
use  the  actual  interest  rate  paid  by 
METCO  on  its  borrowing  to  finance  the 
acquisition  of  raw  materials.  METCO 
had  no  borrowings  in  the  United  States 
but  did  have  other  borrowings.  The 
court  case  cited  by  METCO.  United 
Engineering,  concerned  a  company  that 
had  no  short-term  borrowings  and  is. 
therefore,  not  applicable  here. 

DOC  Position 

We  agree  with  petitioner.  In  the  court 
case  cited  by  respondent,  the  foreign 
producer  had  no  short-term  loans 
outstanding  during  the  period.  In  this 
administrative  review.  METCO  not  only 
had  short-term  borrowing  listed  in  its 
response,  but  it  also  indicated  the  short- 
term  interest  rate  which  it  used  to 
compute  interest  expense  associated 
with  credit  terms  granted  on  the  U.S. 
sale.  We,  therefore,  considered  use  of 
these  actual  expenses  to  be  appropriate 
in  making  the  circumstance  of  sale 
adjustment,  rather  than  the  hypothetical 
expenses  METCO  would  have  incurred 
had  it  been  able  to  obtain  financing  in 
the  United  States. 

Comment  7 

Respondent  claims  that,  in  calculating 
clearing  expenses  on  an  incoming 
shipment  of  raw  materials,  the 
Department  should  use  the  NIS 
shipment  value  appearing  on  the  freight 
forwarder's  invoice  rather  than  by 
deriving  a  cost  for  these  expenses  based 
on  other  information. 

nOC  Position 

We  agree.  Although  we  originally 
calculated  wharfage  and  other  clearing 
expenses  as  a  percent  of  the  value  of  the 
raw  materials,  the  ultimate  calculation 
of  constructed  value  for  these  final 
results  was  based  on  the  amount 
appearing  on  the  freight  forwarder's 
invoice  because  the  freight  forwarder 


actually  calculated  freight  charges 
based  on  this  amount. 

Comment  8 

Respondent  claims  that  calculation  of 
the  statutory  eight  percent  profit  should 

be  based  on  a  materials,  labor,  and 
general  expense  figure  which  does  not 
include  imputed  credit  costs  added  to 
the  constructed  value  as  a  circumstance 
of  sale  adjustment. 

Petitioner  states  that  the  Department 
acted  in  accordance  with  its  past 
practice  in  making  imputed  credit 
expenses  a  part  of  the  constructed 
value.  In  Final  Determination  of  Sales  at 
Less  than  Fair  Value;  Certain  Valves 
and  Casings,  of  Brass,  for  Use  in  Fire 
Protection  Systems  from  Italy  (55  FR 
8971,  March  9,  19901.  the  Department 
applied  the  profit  percent  to  "the  total  of 
production  values  which  included 
selling  and  imputed  credit  expenses." 

DOC  Position 

We  agree  with  petitioner.  In 
calculating  constructed  value,  the 
Department  followed  its  practice  of 
including  imputed  credit  costs  in  the 
constructed  value  and  reducing  net 
financing  expenses  by  an  amount 
attributed  to  maintaining  accounts 
receivable  to  avoid  double  counting 
imputed  credit.  (See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  All-Terrain  Vehicles 
From  Japan.  Comment  7  (54  FR  4864, 
January  31, 1989)).  The  Department  then 
computed  the  eight  percent  profit 
amount  based  on  the  cost  of  materials, 
labor,  and  general  expenses,  including 
the  adjustment  for  imputed  credit  costs. 

Comment  9 

Respondent  claims  that  the 
Department  incorrectly  included  inland 
freight  costs  incurred  in  shipping 
fmished  products  in  the  general  expense 
category  in  calculating  the  constructed 
value. 

Petitioner  states  that  nothing  in  the 
record  supports  respondent's  claim  that 
the  general  expenses  used  by  the 
Department  in  calculating  constructed 
value  included  freight  costs  for  shipping 
fmished  products. 

DOC  Position 

We  agree  with  respondent.  METCO 
reported  the  amount  of  freight  expenses 
included  in  its  selling,  general  and 
administrative  expenses.  Selling, 
general  and  administrative  expenses  as 
reflected  on  a  company's  financial 
statements  generally  include  movement 
expenses  such  as  freight.  See,  e.g.,  Final 
Determination  of  Sales  at  less  than  Fair 
Value:  Shiptowels  from  Bangladesh  (57 
FR  3996,  February  3, 1992).  Therefore, 


general  and  administrative  expenses 
used  in  calculating  constructed  value  for 
these  final  results  were  revised  to 
remove  freight  expenses. 

Final  Results  nf  \\\v  Reviews 

Based  on  our  final  analysis,  we 
determine  that  the  following  weighted- 
average  margins  exist: 


Manufacturer/ 
exporter 

Ttme  penod 

Margin 
(percent) 

METCO    

3/1/89-2/26/90 
3/1/89-2/28/90 
3/1/90-2/28/91 
3/1/90-2/28/91 

•11.96 

AH  otfters   

•1196 

METCO 

1572 

All  ott)ers 

15.72 

•No  shipment  during  ttie  penod  ot  review:  nnargin 
taken  from  ttie  less  than  lair  value  investigation 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Custom  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  these  administrative  reviews  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  METCO  will  be  15.72  percent; 
(2)  if  the  exporter  is  not  a  firm  covered 
by  these  reviews  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  most  recent  period 
for  the  manufacturer  of  the  merchandise; 
and  (3)  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  who  are  not 
covered  in  this  or  prior  administrative 
reviews  and  who  are  unrelated  to  the 
reviewed  firm  will  be  15.72  percent.  This 
rate  represents  the  rate  for  METCO 
determined  in  the  1990/91 
administrative  review.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of  a 
antidumping  duties  pursuant  to  19  CFR 
353.26  prior  to  liquidation  of  the  relevant 
entries  during  this  review  period.  Failure 
to  comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 
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These  dom.nistrative  reviews  and 
notice  are  in  accordance  %vith  section 
751(d)l(l)  of  the  Act  (19  U.S.C.  1675(«Kl) 
and  19  CFR  353.22(c){5)). 

Dated:  Mjrch  27.  1992. 
Marjorie  A.  Chorlins, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  92-7734  Filed  4-2-92;  8:45  am) 
BiLLiHa  cooe  a  io-oa-M 

!A-57tV-8151 

Postponement  of  Final  Antidumping 
Duty  Determination  and  RescneOiriing 
of  Public  Hearing:  Sutfanitic  Acid  Frorr 
the  People  s  Republic  of  China 

agency:  Import  Administration, 
[nteraationai  Trade  Administration. 
Dep_?7*rr.ent  of  Cotr.merce. 
EFFECTIVE  DATE:  Aoni  3  1992. 
FOU  FURTHER  tNFORMATIOM  COWTACr 

N'-iry  Jenkins  or  Brian  Smith,  Office  of 
A.-.ndumping  Investigations,  Import 
Administration,  International  Trade 
Adir.mistration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NTW.,  Washington,  DC  20230.  at 
(202)  377-1756  or  377-1766,  respectively 

Postponemeal  of  FtnaJ  Deiermicuilwr. 

On  March  20. 1992,  Sinochem  Hebei 
Branch,  the  respondent  in  this 
proceeding,  requested  that  the 
Department  postpone  the  final 
determination  until  not  later  than  106 
days  after  the  date  of  the  preliminary 
determination,  in  accordance  with 
section  735fa)(2)  of  the  Tariff  Act  of 
193a  as  amended  (the  Act)  (19  U.S.C. 
1673(a)'2ii  The  respondent  accounts  for 
a  signjficart  proportion  of  exports  of  the 
s  :^ie  *  rr:  -     -ndise  from  the  People's 
Rep  -; ;   c    t  C  ..aa  ("PRC")  to  the  United 
States  Pursuant  to  19  CFR  353.20(b).  if 
exporters  who  account  for  a  significant 
proportion  of  exports  of  the 
merchandise  under  investigation  request 
an  extension  subsequent  to  an 
affirmative  preliminarj'  determination, 
we  are  required,  absent  compelling 
reasons  to  the  contrary,  to  grant  the 
request. 

Accordingly,  we  are  postponing  our 
final  determmation  as  to  whether  sales 
of  sulfanilic  acid  from  the  PRC  have 
been  made  at  less  than  fair  value  until 
not  later  than  June  28, 1992. 

Public  Comment 

U  a  are  rescheduling  the  public 
hearing  announced  in  the  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sulfanilic  Acid  from  the 
People's  Republic  of  China,  57  FR  9404 
(March  la  1992).  to  June  12. 1992.  at  10 
a.m.  at  the  U.S.  Department  of 


Commerce,  room  3708, 14th  Stree'  and 
Constitution  Avenue.  NW.,  Washmeton. 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  prior  to  the 
scheduled  time.  Consequently,  in 
accordance  with  19  CFR  353.38,  case 
briefs  or  other  written  comments  in  at 
least  ten  copies  must  now  be  submitted 
to  ttie  Assistant  Secretary  no  later  than 
June  5. 1992.  and  rebuttal  briefs  no  later 
than  June  10. 1992,  Oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs  in  accordance  with  19  CFR 
353.38(b). 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act  and  19  CFR 
353.20(b)(2), 

Dated:  March  27. 1992. 
Maiyone  A.  Chorlins. 

A  cting  A  ssJstant  Secretary  for  Import 

Administration. 

[FR  Doc.  92-7735  Filed  4-2-92;  8:45  am) 

BUXINO  cooe  3S10-OS-M 


National  Oceaiic  and  Atmosptieric 
Administration 

Permits;  Pacific  Coast  Grouna'ish 
Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  receipt  of  an 
experimental  fishing  permit  application 
and  request  for  comments. 

SUMMARY:  This  notice  armotmces  receipt 
of  an  application  for  an  experimental 
fishing  permit  (EFP)  to  harvest 
shortbelly  rockfish.  primarily  in  the 
Monterery  Management  Subarea  off  the 
coast  of  California.  If  granted,  this 
permit  would  allow  fishing  that 
otherwise  would  be  prohibited  by 
Federal  regulations.  This  action  is 
authorized  by  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  and  implementing  regulations. 
DATES:  Comments  on  this  application 
must  be  received  by  May  4, 1992. 
ADDRESSES:  Send  comments  to  E.C, 
Fullerton.  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  501 
W.  Ocean  Boulevard,  suite  4200.  Long 
Beach.  CA  90802-4213. 

FOB  FUBTXEB  INFORMATION  CONTACT 

Roujiey  Mdtuiis,  310-960-4040  or  Svein 
Fougner.  310-980-4034. 

SUPPLEMENTARY  INFORMATION:  llie  FMP 
dna  iinpiementing  reguiauons  at  50  CFR 
part  663  specify  that  EFPs  may  be  issued 
to  authorize  fishing  that  would 
otherwise  be  prohibited  by  the  FMP  and 
regalations.  Tbe  procedures  for  issuing 
EFPi  are  cootained  in  the  resultitmns  at 
50  CFR  663.16. 


An  EFP  appbcation  has  been  accepted 
for  review  and  copies  have  been 
forwarded  to  the  Pacific  Fishery 
Management  Council  (Council),  the  U.S. 

Coast  Guard,  and  the  directors  of  the 
fishery  management  agencies  for  the 
State  of  California,  Oregon.  Washington, 
and  Idaho, 

The  apphcant  proposes  to  harvest 
shortbelly  rockfish  off  the  coaPt  of 
California  in  the  Monterey  Management 
Subarea.  Fishing  operations  would  take 
place  dunng  the  fourth  quarter  of  the 
year  with  pelagic  and  non-pelagir  gear 
incorporating  double-wall  codends. 
which  are  not  consistent  with  present 
regulations. 

The  application  will  be  discnssfd  at 
the  April  7-10,  1992,  public  meeting  of 
the  Council,  which  will  be  held  at  the 
Clarion  Hotei-San  Francisco  Airport. 
The  decision  on  whether  to  issue  an  EFP 
and  detprminations  on  appropriate 
permit  conditions  will  be  based  on  a 
number  of  considerations,  including 
recommendations  made  by  the  Council 
and  comments  received  from  the  public. 
A  copy  of  the  application  is  avt-.ilable 
for  review  at  the  N\{FS  Southwest 
Regional  Office,  (see  ADDRESSES). 

(16  U.S.C.  \m\etseq.] 

Dated:  March  30,  1992. 
Daud  S.  Crustin. 

Acting  Director.  Oft^-.i:  of  Fisheries 
Conservation  and Ma.'ingemenL  National 
Marine  Fisheries  Service. 
[FR  Due.  92-~7()4  Vued  4-2-92,  845  am] 

BILLING  cooe  ^S1l>-2^-M 


Permits;  Pacific  Coast  Groundfish 
Fishery 

agency:  N'ationa!  Marine  Fisheries 
Service  (NMFS)  NOAA,  Commerce. 

action:  Notice  of  receipt  of  an 
experimental  fishing  permit  application 
and  request  for  comments. 

summary:  This  notice  announces  receipt 
of  an  application  for  an  experimental 

fishing  permit  fEFP)  to  delay  sorting  of 
salmon  caught  n  trawl  nets  incidental 
to  the  Pacific  wh,;.ing  fishery  in  the 
exclusive  economic  zone  off  the  coasts 
of  Washington,  Oregon,  and  California. 
If  g.'"antcd,  this  permit  would  allow 
fishing  practices  that  otherwise  would 
be  prohibited  by  Federal  regulations. 
This  action  is  authorized  by  the  Pacific 
Coast  Groundfish  Fishery'  Management 
Plan  (FMP)  and  implementing 
regulations. 

DATES:  Comments  on  this  application 
must  be  received  by  April  13. 1992. 

ADDRESSES:  Send  comments  to  RoUand 
A.  Schmitten.  Director.  Northwest 
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Region,  National  Marine  Fisheries 
Service.  7600  Sand  Point  Wav  NE,  BIN 
Cisroo.  B!dg.  1.  Seattle.  WA  98115;  or  P.. 
Charles  Fullerton,  Director,  Southwest 
Region.  National  Marine  Fisheries 
Service,  501  Weet  Ocean  Boulevard, 
suite  4200,  Long  Beach,  CA  90802, 
FOR  FURTHER  INFOflMATION  COMTACr 
William  L  Robinson.  206-526-6140:  or 
Rodney  R  Mclnnis,  310-980-4040, 
SUPPLEMENTARY  iMR>RMATION:  The  FMP 
irr.plemenling  reg'jlations  at  50  CFR  part 
663  specify  that  EFPs  raay  be  issued  to 
authorize  fishing  that  would  otherwise 
be  prohibited  by  the  FMP  and 
regulations.  The  procedures  for  issuing 
F.FPs  are  contained  in  the  regulations  bi 
50  CFR  663.10.  An  EFP  application  from 
the  states  of  Oregon,  California,  and 
Washington  to  delay  the  sorting  of 
salmon  from  mid-water  trawl  catches  of 
Pacific  whiting  delivered  shorcside  was 
received  on  March  23, 1992.  The  purpose 
of  the  EFP  is  to  allow  the  States  to 
monitor  the  bycatch  of  salmon  m  the 
Pacific  whiting  fishery  Current 
g.-oundfish  regulations  at  50  CFR 
663, 7[b)  and  661.5(a)(2)  prohibit 
retention  of  salmon  caught  with  a  net 
and  require  that  salmon  tuken  in  trawl 
nets  be  immediately  returned  to  the 
ocean.  The  EFP  would  contain  the 
names  of  those  vessels  for  which  it  is 
valid.  Before  the  EFP  is  issued,  the 
States  would  specify  which  vessel 
would  be  covered  by  the  permit.  An 
EFP,  if  granted  would  authorize  vesseli. 
to  land  unsorted  Pacific  whiting  at 
designated  shoreside  processing  plants 
where  the  incidence  of  salmon  bycatch 
can  be  monitored.  The  bycatch  of 
salmon  by  ves.sels  delivering  Pacific 
whiting  to  offshore  processors  and 
catcher/processor  vessels  is  monitored 
under  a  voluntary  at-sea  observer 
program. 

The  States  anticipate  thet  up  to  70 
vessels  may  participate  in  the 
experimental  fishery  from  April  15, 1992, 
when  the  fishery  opens,  to  about 
November  1992,  if  fish  are  still  available 
that  late  in  the  year.  Unsorted  Pacific 
whiting  catches  will  be  delivered  to 
shoreside  processing  plants  m  Newport, 
Astoria  and  Charleston,  Oregon  Eureka 
and  Crescent  City,  California,  and 
Uwacc,  \\  ashmgton.  State  port  samplers 
will  monitor  the  offloading  of  unsorted 
Pacific  whiting,  collect  biological 
information  on  salmon  taken,  and 
arrange  for  the  disposal  of  salmon 
Salmon  taken  will  not  be  sold;  disposal 
options,  to  be  determined  by  the  States, 
include  donation  to  charitable 
organizations  or  reduction  to  fish  meal. 

The  amount  of  target  species.  Pacific 
whiting,  that  may  be  delivered  to 
shoreside  processing  plants  under  this 


EFP  could  be  as  much  as  110,000  metric 

tons.  The  number  of  incidental!)  caught 
salmon  may  range  from  220  to  3.520  fish 
based  on  the  salmon  bycatch  rates 
oSspfved  in  1991  The  development  of 
this  shoreside  m.onitonng  program  and 
application  for  an  EFP  is  being  pursued 
by  the  States  at  the  request  of  the 
Pacific  Fisherj'  Manfagement  Council 
(Council)  at  its  March  1992  public 
meeting. 

The  application  will  be  discussed  at 
the  Apnl  7-10, 1992,  public  meeting  of 
the  Council  in  San  Francisco,  California. 


Thr 


ision  on  whether  to  issue  an  EFP 


and  determinations  on  appropriate 
pf  rmit  conditions  will  be  based  on  a 
r. umber  of  considerations,  including 
recommiendations  made  by  the  Council 
and  comments  received  from  the  public, 
,.A  copy  of  the  application  is  available 
fi;r  review  at  the  .NMFS  Northwt-st 
Regional  Office,  (see  ADDRESSES). 

(16  use  1801  etspq] 

Dated.  March  30  1992. 
David  S.  Crestin, 

Acting  Director.  O^ice  of  Fisheries 
Conscrvaiior  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  92-~-05  Filed  4-2-92;  «.-45  am) 

BILUNG  CODE  3510-22-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDfCAPPED 

Procurement  List;  Addition 

agency:  Committee  for  Purchase  From 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Addition  to  procurement  list. 

summary;  This  action  adds  to  the 
Procurement  List  a  ser\ice  to  be 
furnished  by  a  nonprofit  agency 
employing  persons  with  severe 
disdljilittps 

EFFECTIVE  DATE:  .Ma>  4.  1992. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  suite 
1107,  1755  Jefferson  Davis  Highway, 
.Arlington,  Virginia  22202-35^. 
FOR  FURTHER  INFORMATION  CONTACT 
Beverly  Milkman  f~03j  SS'-IUo 
SUPPLEMENTARY  JNFORMATION:  Dc 
November  22,  1991,  the  Com.Tiiitee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published  notice 
{56  FR  5882)  of  proposed  addition  to  the 
procurement  list 

Comments  were  received  from  the 
current  contractor  for  this  service.  The 
contractor  stated  that  many  of  its 
employees  are  the  chief  wage  efimers 
for  their  families  and  that  some. 


including  one  person  with  «  physical 
disability,  had  been  unable  to  &nd 
employment  elsewhere.  The  contractor 
expressed  concern  that  its  employees 
might  not  find  employment  at 
comparable  salaries  if  the  service  is 
added  to  the  procurement  list. 

The  contractor  ais^  m  ted  that  it  had 
held  the  contract  ioi  ten  years  and 
alleged  annual  cost  savuigs  over  what 
the  Government  had  spent  to  clean  the 
building  with  its  own  employees. 

The  Committee  took  the  contractor's 
record  in  performing  this  service  into 
account  in  reaching  its  conclusion  thai 
loss  of  this  contract  would  not  constitute 
severe  adverse  impact  on  the  contractor. 
The  Committee  considers  that  the 
possibility  that  some  of  the  contractor's 
employees  raay  be  unable  to  find 
employment  at  comparable  salaries  is 
outweighted  by  the  fact  that  addition  of 
this  service  will  provide  employment  for 
persons  with  severe  disabilities,  a  group 
which  has  a  very  high  unemployment 
rate.  In  addition,  the  Committee  has 
received  information  indicating  that 
three  of  the  five  employees  at  the 
Federal  BuildiriB  h-e  ph'^'  nme  workers, 
and  one  of  the  tnn  »  hiu^  another  job. 

After  consideration  of  the  material 
presented  to  it  concerning  tbe  capabitity 
of  a  qualified  nonprofit  agency  to 
provide  the  service  at  a  fair  market  price 
and  the  impact  of  the  addition  on  the 
current  or  most  recent  contractor,  the 
Committee  has  determined  that  the 
service  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  service. 

3.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  service  to 
the  Government. 

4.  There  are  no  known  regulatory 
alternatives  wrfaich  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C  46-18c)  in 
connection  with  the  service  proposed  for 
addition  to  the  Procurement  List. 

Accordingly,  the  followiog  service  is 
hereby  added  to  the  procurement  list; 
Janitorial/Custodial,  Federal  Building 
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and  U.S.  Courthouse,  515  West  First 
Street,  Duluth,  Minnesota. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

E  R    Vlley.  jr.,  I 

Deputy  Executive  Director. 

'FR  Doc.  92-7736  Filed  4-2-92;  8:45  am] 

BILUNC  CODE  $820-33-M 


Procurerrent  L'St-  Additions 

agency:  Committee  for  Purchase  From 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodity  and 
ser\ices  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

EFFECTIVE  DATE:  May  4, 1992. 

ADDRESSES:  Committee  for  Purchase 
-om  the  Blind  and  Other  Severely 
Handicapped,  Crj'stal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTftCT: 

:;,.,-.     v_<     .  -,      -,     -  ■■ ;  ■ 

SUPPLEMENTARY  INFORMATION:  On 

January  17,  February  7  and  21, 1992  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (57  FR  2081,  4749, 
6215)  of  proposed  additions  to  the 
procurement  list. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodity  and  provide  the  ser\'ices 
at  a  fair  market  price  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  or  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 


economic  impact  on  current  contractors 
for  the  commodity  or  services. 

3.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  commodity 
or  services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  or 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following  commodity 
and  services  are  hereby  added  to  the 
procurement  list: 

Commodity 

Dressing,  First  Aid,  Field  Training. 
6510-01-336-6192. 

Sen'ices 

Grounds  Maintenance,  Fleet  Combat 

Training  Center,  Atlantic,  Dam  Neck, 

Virginia  Beach,  Virginia. 
Janitorial/Custodial.  Pearl  Harbor 

Commissary,  Barbers  Point 

Commissary,  Hawaii. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
E.R.  Alley,  Jr., 
Deputy  Executive  Director. 
(FR  Doc.  92-7737  Filed  4-2-92;  8;45  am) 

BIUJNG  CODE  S820-33-M 


Procurement  List;  Proposed  Additions 

agency:  Committee  I'or  furcnase  rrom 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

CCMMtN-^'S  MoS"   =:?6   OECf 'VEO  OM  OR 

BE  f  OPE    '-lay  4.  iyy^. 

AGGsitssES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT. 
Severely  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions 
If  the  Committee  approves  the 


proposed  additions,  all  entities  of  the 
Federal  Government  [except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  foilowi.ng  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  commodities 
and  services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s]  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
procurement  list: 

Commodities 

Towbar  Pin  Assembly, 

5120-00-NSH-OOOl  (Part  No.  7551074). 
5120-00-NSH-0002  (Part  No.  7551077), 
(Requirements  for  the  Watervliet 
Arsenal,  New  York). 

Services 

Grounds  Maintenance,  DOD  Housing 

Facility,  Novato,  California. 
Grounds  Maintenance,  Point  Molate 

Housing  Facility,  Richmond, 

California. 
Janitorial/CustodiaL  U.S.  Post  Office  & 

Courthouse,  301  W.  Monroe  Street. 

Jacksonville,  Florida. 
E.R.  Alley,  Jr., 
Deputy  Executive  Director. 
■n?  Hoc  92-7"38  Filed  4-2-92;  8:45  am] 
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DEPARTMENT  OF  EDUCATtON 

ICFDA  84.080 A] 

Indian  Education  Pfogram;  Formula 
Grants,  Locai  Educational  Agertci«s 

ACTION:  Notice  of  extension  of  closing 
date  for  transmittal  of  applications  for 

new  awards  for  fiscal  year  1992  under 
the  Formula  Grant  Program.  Indian 
Education  Act  of  1988.  subpart  1 

summary:  On  September  20  1992.  a 
notice  tnviting  applications  for  new- 
awards  for  fiscal  year  fF\'j  19fJ2  for  the 
F(jrmula  Grant  Program  under  the  Indian 
Education  Act  of  1988,  siibpar;  1,  was 
published  in  the  Federal  Register  f."i6  PR 
4~745i.  That  notice  provided  detailed 
information  concerning  this  program. 

This  notice  extends  the  deadlines  for 
transmittal  of  applications  and  for 
intergovcmmenta!  review  as  originally 
established  m  the  September  20, 1991 
notice. 

The  deadline  for  transmittal  of 
applicatjcns  is  extended  from  December 
3.  1991  to  April  27,  1992,  and  the 
deadline  for  intergovernmental  review  is 
extended  from  Februan,"  1, 1992  to  June 
26, 1992. 

Applications  not  meeting  the  deadline 
will  not  be  considered  for  fLPriing  in  the 
initial  allocation  of  awards 
Applications  not  meeting  tlie  oeadline 
may  be  considered  for  funding  if  the 
Secretan,  determines,  under  section 
531fb)  of  the  Indian  Education  Act,  that 
funds  are  available  and  that  reallocation 
of  funds  to  those  applications  would 
best  assist  in  advancing  the  purposes  of 
the  program,  Howe\er,  the  amount  and 
date  of  pn  individual  award,  if  any, 
made  under  section  531(b)  of  the  Act 
may  not  be  the  same  as  would  have 
been  the  case  had  the  application  been 
submitted  on  time. 

FOR  APPLICATIONS  OR  INFORMATION 
CONTACT:  Sandra  Spaukimg.  L'.S 
Department  of  Education.  40(3  Marjiand 
.•Xvenue,  SW'.,  room  2177,  VVashington. 
DC  20202-6335,  Telephone:  (202)  40!- 
1907  (FTS  441-1907).  Deaf  and  hearing 
i.fT'.paired  individuals  mi.y  call  the 
Federal  Dual  Party  Relay  Serx ice  at  1- 
800-877-8.339  (m  the  Washington.  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m.  Eastern  time 

Program  Autboritj-:  25  U.S.C  26U1-2B06. 
2651. 

Dated:  March  27.  iqpz. 
John  T.  MacDonald. 

Assistan!  Secretary  for  Elementary  and 

Secondary  Education. 

\n>.  Dor  9:-*'683  Filed  4-2-92;  B:45  am] 
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DEI^MtTMENT  OF  ENERGY 

AvaiiabiMty  of  Draft  EnvtronmenUI 
Impact  Statement,  Lawrence 
LIvermore  National  Laboratory /Sandia 
National  Lat}oratories,  Ltvermore 

AGEMCr:  U.S.  Department  of  F-h.-kv. 
action:  Notice  of  availHbility  of  n-  if* 
eni.  ironmental  impact  statement, 
environmental  impac*  report  fEIS/EIR) 
and  notice  of  public  hearing. 

8UMMURV:  In  accordance  with  the 
regulations  of  the  Caiincsl  on 
Environmental  Quality,  the  Department 
of  Energy  (DOE)  announces  the 
availability  of  a  Draft  EIS  (DOE/EIS- 
O'S")  on  continued  operation  of 
Lawrence  Liverm.cre  National 
Laboratory  and  Sandia  National 
Laboratories,  Livermore,  CA  (LLNL/ 
S-NT.  Livermore).  including  near-term 
(within  5  to  10  years)  proposed  projects. 
DOE  s  EIS  IS  integrated  with  the 
University  of  California's  (UC)  EIR  for 
the  University  s  renewal  of  its 
management  contract  for  LLNL. 
Comments  on  the  Draft  EIS/EIIR  are 
invited  from  interested  persons, 
organizations,  and  agencies.  A  public 
hearing  is  scheduled  to  be  held  in 
Livermore,  CA. 

Individuals  and  organizations  who 
would  like  to  present  oral  comments  at 
the  public  hearing  should  register  in 
advance  by  calling  the  EIS/EIR  project 
office  at  the  phone  number  below  by  the 
close  of  business  the  day  before  the 
heanng.  Registration  the  day  of  the 
hearing  will  be  accommodated  as  time 
permits. 

Written  comments  submitted  in 
support  of  or  in  place  of  oral  statements 
presented  at  the  public  heanng  should 
be  sent  to  the  address  below  and 
postmarked  by  ]une  11  1992.  to  assure 
consideration  in  the  preparation  of  the 
F:nal  EIS/EIR.  Comments  postmarked 
after  that  date  will  be  considered  to  the 
extent  practicable.  Oral  and  written 
comments  will  he  gi\'en  the  same 
consideration 

DATES:  Written  comments  should  be 
submitted  bv  June  11,  1992.  The  public 
hearing  wnll  be  held  on  Thursday,  April 
30  1992  at  the  Holiday  Inn.  720  Las 
Flores  Road  Livermore,  CA,  from  1  p.m. 
to  9  p.m. 

ADDRESSES:  W'ritten  comments  should 
be  directed  to:  EIS'EIR  Project 
Managers-  ATTN  Draft  EIS 'FIR 
Comments,  Lawrence  Livermore 
National  L«borBtor>.  EIS/EFR  Pro'ef 
Office  L-615.  P  O  Box  808  l.:\'ermnre 
CA  94551 

Requests  for  copiers  of  the  Draft  EIS 
EIR.  requests  to  present  oral  comments 
at  the  public  heanng  and  requests  for 


''arthe:  iriformatior;  shouid  \y:  dirfrteii 
•'   hi   Bamnaer  EIS 'EIR  Prn>ei"  fublic 
,'\fiairs.  LawTence  Livf-niore  National 
l.aboratorj-  Pd  Bov  sjif.  1_615, 
Livermore.  CA  ''4'i'v:   *n!   ''•">■  'in 
northern  Caliio'Ti.r,:  h-  i  -Hn.  "Jl-flOOS. 
or  at  (510)  S73-«792. 

For  general  information  on  the  DOE 
EIS  process  contact  Carol  M.  Borgstrom. 
Director,  Office  of  NEPA  Oversight  [EH- 
25).  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washmgton,  DC  20585,  at  (202)  Wf.  ^Ht-V) 
or  toll  free  at  1 -800-472-2756. 

The  public  hearing  wiQ  be  held  April 
30. 1992  at  the  Holiday  Inn,  720  Las 
Flores  Road.  Livermore,  CA,  from  1  pjn. 
to  9  p.m. 

SUPPLEMENT ARV  (NFORMftTlON: 

1.  Back^'t>und 

Puri-uHr!;  to  the  Atomic  Energy  Act  of 
1954,  »i*-  aTitnded,  the  U.S.  Department 
ofEnerp\    ;)r)F   is  responsible  for 
nucleH'  w.  h:  I    '•  -esearch  and  design. 
as  well  as  oth«"  erw^yy  research  and 
development.  DOE  s  LawTence 
Livermore  National  Laboratory  (LLNL) 
and  Sandia  National  Laboratories. 
Livermore  (SNL,  Livermore)  undertake 
research  and  development  missions 
established  by  the  Congress  and  the 
President. 

The  LLNL  mission  is  to  serve  as  a 
national  resource  of  scientific,  technical 
and  engineering  capability  with  a 
special  focus  on  national  security.  This 
mission  includes  research  and 
development,  strategic  defense,  arms 
control  and  treaty  verification 
technology,  energy,  the  environment, 
biomedicine,  the  economy,  and 
education. 

Although  the  primary  mission  of  SNL, 
Livermore  is  national  security,  with 
principal  emphasis  on  development  and 
engineering  of  non-nuclear  systems  and 
components  associated  with  nuclear 
weapons,  SNU  Livermore  has  evolved 
into  a  multiprogram  laboratory 
undertaking  a  wide  variety  of  research 
and  development  activities.  These 
activities  ran^  from  national  security 
issues  to  support  of  the  national  enei^gy 
program. 

LLNL  and  SNL,  Livermore  are 
adjacent  sites  about  40  miles  east  of  San 
Francisco  in  the  Livermore  Valley. 
adjacent  ii  tiic  ;  :?>  of  Livermore  The 
sites  occupy  a  comtuned  an  o  "*  :  u 
square  miles  LLNT/s  Site  3'"    s  h  non- 
nuclefir  tiint)  explosive  ifs'  s  le  located 
aliu,,:'  ; '■'  miies  sctutheaw*  c,:  !,.L,N1 
!.' ',  rrmort-'  git(-  beiwpi-'r'  uxt-'^mnrt  and 
'i^acy,  Caiifarriin   '!'*.■    '  :iivi"v  ">  of 
California  manage*-  l«i'tr,  IX-NL  sites 
under  a  conlrnc^  wiu;  DOE, 
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The  DOE  published  a  notice  of  intent 
(55  FR  41048)  on  October  5, 1990 
announcing  its  intent  to  prepare  an  EIS 
on  the  operations  of  LLNL/SNL, 
Livermore  in  conjunction  with  UC's  EIR. 
The  Notice  of  intent  indicated  that  one 
document,  entitled  an  EIS/SEIR,  would 
be  produced  and  that  public 
involvement  in  the  review  and  comment 
process  would  be  handled  as  one 
process  serving  both  statutes. 

The  DOE  received  282  written  and 
oral  comments  on  the  proposed  scope  of 
the  EIS/EIR.  The  scoping  process  also 
included  a  public  meeting  in  Livermore, 
CA.  on  November  15, 1990.  Comments  at 
the  meeting  were  documented  through  a 
transcript.  Both  oral  and  written 
comments  were  considered  in  the 
preparation  of  the  Draft  EIS/EIR. 

In  accordance  with  DOE  guidelines 
for  implementing  NEPA  (52  FR  47662; 
December  15. 1987),  DOE  prepared  an 
implementation  Plan  that  provides  a 
record  of  the  public  scoping  process  and 
a  summary  of  issues  to  be  addressed  in 
the  EIS/EIR.  The  Implementation  Plan 
describes  the  proposed  action, 
alternatives  to  the  proposed  action,  and 
environmental  impact  issues  that  will  be 
addressed  in  the  EIS/EIR.  In  September, 
1991,  the  availability  of  the  plan  was 
announced  and  copies  were  placed  in 
DOE  reading  rooms  and  public  libraries 
(listed  below  under  "Comment 
Procedures")  for  the  public  to  review. 

DOE'S  proposed  action  for  the 
purposes  of  the  EIS  is  the  continued 
operation  of  LLNX/SNL,  Livermore, 
including  near-terra  (within  5  to  10 
years)  proposed  projects.  This  EIS 
addresses  only  those  LLNL  and  SNL, 
Livermore  operations  within  California: 
The  IXNL  Livermore  site,  LLNL  Site  300, 
several  offsite  properties  leased  by 
LLNL  and  SNL,  Livermore. 

DOE'S  site-wide  EIS  is  integrated  with 
UC's  EIR.  UC's  EIR  is  required  under  the 
California  Environmental  Quality  Act 
for  UC's  proposed  renewal  of  its 
management  contract  for  LLNL.  UC's 
proposed  action  for  the  EIR  is  the 
renewal  of  the  contract  between  DOE 
and  UC  for  UC's  continued  operation 
and  management  of  LLNL  from  October 
1, 1992  through  September  30, 1997. 

The  Draft  EIS/EIR  addresses 
reasonable  alternatives  to  the  proposed 
action.  DOE's  EIS  alternatives  are: 

•  No  action  (i.e.,  continued  operation 
of  authorized  facilities  and  projects  of 
LL.NL  and  SNL,  Livermore  at  present  (FY 
1992]  levels. 

•  Shutdown  and  decommissioning 
(i.e.,  phase  out  of  all  research  and 
development  operations  at  LLNL  and 
SNL,  Livermore). 

•  Modification  of  operations  (i.e., 
modify  LLNL  and  SNL  Livermore 


operations,  including  near-term  (within  5 
to  10  years)  proposed  projects,  to  reduce 
adverse  environmental  impacts). 

CU's  alternative  is  discontinuing  UC 
management  of  ILNL 

The  Draft  EIS/EIR  identifies  and 
analyzes  the  potential  environmental 
consequences  of  the  proposed  action 
and  alternatives.  Impacts  are  examined 
to  identify  and  analyze  mitigation 
measures. 

IL  Floodplains/Wetlands  Assessment 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplains/ 
wetlands  environmental  review 
requirements  (10  CFR  part  1022),  DOE 
has  prepared  a  floodplain/wetlands 
assessment  for  the  proposed  action  and 
the  alternatives  that  is  included  in  the 
Draft  EIS/EIR.  Any  comments  regarding 
the  impacts  of  the  proposed  action  and 
the  alternatives  on  floodplains  and 
wetlands  may  be  submitted  to  DOE  in 
accordance  with  the  procedures 
described  below. 

III.  Comment  Procedures 

A.  Availability  of  Draft  EIS/ EIR 

Copies  of  the  Draft  EIS/EIR  have  been 
distributed  to  Federal,  State,  and  local 
agencies;  elected  officials;  and 
organizations,  environmental  groups, 
and  individuals  known  to  be  interested 
in  or  affected  by  the  proposed  project. 
Additional  copies  of  the  Draft  EIS/EIR 
may  be  obtained  by  contacting  the  EIS/ 
EIR  Project  Managers  at  the  address 
given  above. 

Copies  of  the  Draft  EIS/EIR  and 
pertinent  supporting  documents  are 
available  for  inspection  at  the  nine 
reading  rooms  and  libraries  listed 
below.  Two  of  the  nine  locations,  the 
Livermore  Public  Library  and  UC 
Berkeley  Library,  are  reference  libraries 
that  contain  expanded  document 
collections.  These  two  reference 
libraries  contain  copies  of  all  documents 
cited  in  the  EIS/EIR  and  copies  of  LLNL 
studies  and  reports  reviewed  during  the 
preparation  of  the  EIS/EIR.  Docum.ent 
indices  have  been  placed  in  each 
location.  Interested  persons  should 
contact  the  individual  facility  for  current 
hours  of  operation. 

1.  DOE  Reading  Rooms 

•  DOE  Freedom  of  Information 
Reading  Room  Room  lE-190,  U.S.  DOE, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585, 
(202)  586-5955. 

•  DOE  Reading  Room,  San  Francisco 
Field  Office,  1333  Broadway,  6th  Floor, 
Oakland,  CA  94612.  (510)  273-4429. 


2,  Public  Libraries 

•  Dublin  Library.  7606  Amador  Valley 
Blvd.,  Dublin.  CA  94568,  (510)  82&-131,5. 

•  Livermore  Public  Library,  1000  So. 
Livermore  Ave  .  Livermore,  CA  94550, 
(510)  373-5500. 

•  Pleasanton  Public  Library.  400  Old 
BfTnal  Avenue,  Pleasanton.  C.A  94566, 
(510)  462-3535. 

•  LLNL  Visitor  Center,  East  Entrance, 
Greenville  Rd,,  Livermore,  CA  94550. 
(510)  422-9797. 

•  Sandia  National  Laboratories, 
Livermore  Reading  Room,  Building  911 
Lobbv,  7011  East  Avenue,  Livermore, 
CA  94551,  (510)  294-2447. 

•  Tracy  Public  Library,  20  East  Eaton 
Avenue,  Tracy,  CA  95376,  (209)  835- 
2221. 

•  UC  Berkeley,  Charles  F,  Doe 
Library,  Government  Documents 
Section,  350  Main  Library  Annex, 
Berkeley,  CA  94740,  (510)  642-2569. 

B.  Written  Comments 

Interested  partie.s  are  invited  to 
provide  comments  on  the  content  of  the 
Draft  EIS/EIR  at  the  following  address: 
EIS/EIR  Project  Managers,  .^TTN:  Draft 
EIS/EIR  Comments.  Lawrence 
Livermore  National  Laboratory.  EIS/EIR 
Project  Office,  L-615,  P.O.  Box  808. 
Livermore,  CA  94551.  Comments  should 
be  postmarked  no  later  than  June  11. 
1992  to  ensure  consideration  in 
preparing  the  final  EIS/EIR.  Comments 
postmarked  after  June  11,  1992  will  be 
considered  to  the  extent  practicable. 

C.  Public  Hearing 

1.  Participation  Procedures 

The  public  is  also  invited  to  provide 
comments  on  the  Draft  EIS/EIR  to  the 
DOE  and  UC  in  person  at  the  scheduled 
public  hearing,  the  only  purpose  of 
which  is  to  receive  comments  related  to 
the  Draft  EIS/EIR,  The  hearing  will  not 
be  a  judicial  or  evidentiary-type  hearing. 

Advance  registration  for  presentation 
of  oral  comments  at  the  hearing  will  be 
accepted  until  the  dav  before  the 
hearing  date  at  the  EIS/EIR  Project 
Office  at  the  phone  number  listed  above. 
Requests  to  speak  at  a  specific  time  will 
be  honored,  if  possible.  Registrants  are 
to  register  only  themselves  and  m.ust 
confirm  the  time  they  are  scheduled  to 
speak  at  the  registration  desk  the  day  of 
the  hearing.  Persons  who  have  not 
registered  in  advance  may  register  to 
speak  the  day  of  the  hearing  to  the 
extent  time  is  available.  To  ensure  that 
as  many  persons  as  possible  have  the 
opportunity  to  present  oral  comments,  5 
minutes  will  be  allotted  to  each  Speaker. 
Persons  presenting  comments  at  the 
hearing  are  requested  to  provide  written 
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copies  of  their  comments  a?  the  hearing, 
is  possible. 

2  Hearing  Schedule  and  Location 

The  hearing  will  be  held  on  Thursday. 
April  30.  1992  at  the  following  location: 
Holiday  Inn,  720  Las  Flores  Road, 
I.ivprmore.  CA  94550  The  hearing  will 
be  held  from  1  p.m.  to  9  p.m. 

3.  Conduct  of  Hearing 

Procedures  for  the  orderly  conduct  of 
the  hearing  will  be  announced  by  the 
presiding  officer  at  the  start  of  the 
hearing.  Clarifying  questions  regarding 
statements  made  at  the  hearing  may  be 
asked  only  b\  DOE  and  UC  personnel 
conducting  the  hearing.  There  will  be  no 
cross-examination  of  persons  presenting 
statements.  A  transcript  of  the  hearing 
will  be  prepared,  and  the  entire  record 
of  the  hearing,  including  the  transcript, 
kviii  be  retained  for  inspection  at 
libraries  and  reading  rooms  listed 
above. 

Issued  in  Washington,  DC,  March  30, 1992. 
Richard  A.  Cla>'tor, 

Assistant  Secretary  for  Defense  Programs. 
(FR  Doc.  92-7724  Filed  4-2-92;  8:45  am] 

BILLING  CODE  84S0-01-M 


Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  tiie  Office  of  Management 
and  Budget 

agency:  Energy  Information 
Administration.  DOE. 
ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

summary:  The  Energy  Information 
AdminiBtration  (EIA)  has  submitted  the 
energy  information  collectionls]  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511,  44  U.S.C.  3501  et  seq.).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  bv  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information: 

(1)  The  sponsor  of  the  collection  (a 
DOE  component  wh  ch  term  includes 
the  Federal  Energy  Regulatory' 
Commission  (FERC)): 

[2]  Collection  numberjs): 

(3)  Current  OMB  docket  number  (if 
applicable); 


(4)  Collection  title. 

(5)  Type  of  request  e.g    new,  revision, 
extension,  or  reinsta'emcnt: 

(6)  Frequency  of  collection; 

(7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit; 

(8)  Affected  public; 

(9)  An  estimate  of  the  number  of 
respondents  per  report  period; 

(10)  An  estimate  of  the  number  of 
responses  per  respondent  annually: 

(11)  An  estimate  of  the  average  hours 
per  response; 

(12)  The  estimated  total  annual 
respondent  burden:  and 

(13)  A  brief  abstract  describing  the 
proposed  collection  and  the 
respondents. 

DATES:  Comments  must  be  filed  on  or 
before  May  4. 1992.  If  you  anticipate  that 
you  will  be  submitting  comments  but 
find  it  difficult  to  do  so  with  the  time 
allowed  by  this  notice,  you  should 
advise  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  ELA  contact  listed 
below. 1 

ADDRESSES:  Addrcss  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIFS 
OF  RELEVANT  MATERiAL  CONTACT 

jay  Casselberry.  Office  of  Statistical 
Standards.  (EI-73).  Forrestal  Building. 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 

SUPPLEMENTARY  INFORMATiON    The 

energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Energy  Information  Administration 
(EIA). 

2.  EIA-176, 191, 191S,  627,  857  and 
857S. 

3. 1905-0175. 

4.  Natural  Gas  Program  Package. 

5.  Revision — EIA  is  requesting  Office 
of  Management  and  Budget  approval  of 
a  revision  to  the  form  EIA-627.  "Annual 
Quantity  and  Value  of  Natural  Gas 
Report."  Monthly  items  for  collecting 
volume  of  natural  gas  consumed  as 
lease  fuel  will  be  added. 

6.  Weekly,  Monthly,  and  Annually. 

7.  Mandatory. 

8  State  or  local  governments. 
Businesses  or  other  for-profit,  Small 
businesse.'i  or  organizations. 

9  2,315  respondents. 


10.  3.5  responses. 

11.  5.4  hours  per  response. 

12.  43.185  hours. 

13.  The  Natural  Gas  Program  Package 
forms  collect  production,  processing, 
transmission,  storage,  consumption,  and 
price  data.  The  data  are  used  to  address 
significant  energy  industry  issues.  Data 
from  these  forms  are  published  in 
various  EIA  publications.  Respondents 
are  pipeline  companies,  distributors, 
storage  operators,  plant  operators,  and 
State  agencies. 

Statutory  Authority:  Sec.  5(a).  S(b).  13(b|. 
and  52.  Pub.  L.  No.  93-275.  Federal  Energy 
Administration  Act  of  1974. 15  U.S.C. 
§  764(a),  764(b],  772(b),  and  790a. 

Issued  in  Washington,  DC,  March  27. 1992. 

YvonDe  M.  Bishop, 

Director.  Statistical  Standards.  Energy 
Information  Administration. 

|FR  Doc.  92-7725  Filed  4-2-92:  8:45  am] 

BILLING  CODE  MSO-OI-M 


f-edera'.  f  ne^gv  Pegutatory 
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(P'Oiec!  Nc 


1  OCS  Washington] 


Thf  [.npire  Dtsf^c  E'ectricCo. 

/:■■■.  :iilabtiirv  oi  L.^;v:fonmental 

fi  ss<''SSir)efi! 

March  27. 1992. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  new  license  for  the 
Ozark  Beach  Project,  located  on  the 
White  River,  in  Taney  County,  Missouri, 
and  has  prepared  an  Environmental 
Assessment  (EA)  for  the  project.  In  the 
EA,  the  Commission's  staff  has  analyzed 
the  environmental  impact  of  the  project 
and  has  concluded  that  approval  of  the 
proposed  project  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality^f  the  human 
environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington.  DC  20426. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-7666  Filed  4-2-92: 8:45  am] 
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[Docket  No.  JD92-05050T  T8xm-52? 

State  of  Texas;  NGPA  Determlration 
by  Jurisdictional  Agency  Designating 
Tlgtit  Formation 

Marcii  27.  1992. 

Take  notice  that  on  March  24. 1992, 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Conunission's 
regulations,  that  the  Strawn  Formation 
in  portions  of  Hood  and  Somervell 
Counties.  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
The  designated  area  in  Hood  and 
Somervell  Counties.  Texas,  consists  of 
the  acreage  listed  in  the  attached 
appendix. 

The  notice  of  determination  also 
contains  Texas'  findings  that  tha 
referenced  portion  of  the  Strawn 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
l.o's  D  Cashell, 
Secretary. 

Appendix 


Survey  narM 


Abstract  No. 


Strawn  Formatio.'i  in  Hood  County, 
Lockndge 


C 

T  Bundick 

V/.  Beck 

J.  M8Ckey„ 
T.  Bundtek.. 
J  Meredith.. 


WcKJnney  &  Winiams 

J.  Shaw __ 

J.  Shaw 

W  Harper 

W  Harper „ 

P  Hughiett 

J.  Moms- 

H  Meyers 

P  Hughlett  - 

W  Badey 

R.  Disney 

W  Carey 

A.  Doan 

M.  BrmWey 

M.  Brinkley 

J  White 

"!■  Stantxiry 

C.  Egeiy 

J.  EMol 


Texas 

A-342 

A-23 

A-36 

Ar.397 

A-24 

A-792 

A-411 

A-513 

A-5t4 

A-258 

A-254 

A-257 

A-347 

A-seo 

A-256 

A-«33 

A-144 

A-«5 

A- 145 

A-36 

A-34 

A-376 

A-498 

A-t€0 

A- 170 


Appendix— Continued 


Survey  name 


Abstract  No 


Strawn  Formatkw  in  SomerveO  County,  Texas 
Galveston  County  SchooJ  Land 7-A-37 

[FR  Doc.  92-7664  Filed  4-2-92;  8:45  am] 

BILUNG  CODE  C717-01-M 

(Cioc.e'  Mo.  RP92-1^3 000  i-iiase  'i 


Gas  -se 
Notice 


■'a'':.h  'nr'u'ute.  Supplemental 


March  27, 1992. 

By  this  notice,  the  Commission  is 
advising  that  it  is  changing  the  date  of 
the  conference  previously  scheduled  in 
this  matter  from  Monday,  April  13, 1992, 
to  Monday,  April  20, 1992. 

On  March  23, 1992,  the  Commission 
issued  a  notice  of  the  filing  and 
initiation  of  the  Commission's  review  of 
Phase  I  of  the  Gas  Research  Institute's 
(GRI]  1993-1997  research  and 
development  plan  (R*D)  and  1993  R&D 
program.  The  notice  provided  that,  in 
Phase  I,  the  Commission  will  review 
options  for,  and  establish,  a  revised  GRI 
funding  mechanism  to  address  recent 
changes  in  the  gas  market  and  the 
Commission's  rules.  The  notice 
established  an  April  13, 1992  conference 
on  GRI's  Phase  I  filing  and  stated  that 
this  supplemental  notice  would  be 
issued  listing  questions  for  the  parties  to 
address  in  their  comments  on  the 
funding  mechanism  or  at  the  conference. 
The  questions  to  be  addressed  follow: 

1.  Does  the  new  funding  mechanism 
provide  the  opportunity  for  any  entity 
currently  assessed  the  GRI  surcharge  to 
avoid  payment? 

2.  If  so,  which  types  of  entities  could 
avoid  the  surcharge  and  which  ones 
would  make-up  the  revenue  shortfall 
created  by  avoidance  of  the  surcharge? 

3.  Does  the  new  funding  mechanism 
shift  responsibility  for  collecting  the  GRI 
funding  imit  from  the  pipeline  to  the 
local  distribution  company  (LDCj? 

4.  Provide  sample  calculations  of  how 
the  GRI  surcharge  would  be  collected 
under  the  current  method  and  under  the 
proposed  method  from  each  type  of 
entity  receiving  service.  Provide  these 
calculations  for  situations  with  and 
without  discounting. 

5.  During  the  past  year,  what  volume 
of  gas  subject  to  the  GRI  surcharge  was 
transported  through  an  LDC  to  third 
parties  which  contracted  with  pipelines 
for  transportation? 

6.  How  would  GRI's  proposal  affect  a 
third  party's  use  of  LDC  services? 

7.  If  the  Commission  approves  the 
proposed  new  funding  mechanism,  what 


tariff  changes  wil!  pipelines  have  to  file 
to  implement  the  new  mechanism? 

8.  Did  GRI  and  the  parties  involved  in 
the  discussions  leadmg  up  to  this  filing 
consider  using  a  demand  surcharge 
mechanism  (which  would  be  collected  in 
the  pipelmes'  reser-ation  fee)  in  lieu  of 
the  present  funding  mechanism?  Would 
such  a  mechanism  be  preferable  to  the 
revised  fundinjE  mechanism  proposed? 
Why  or  why  not?  What  would  be  the 
competitive  impact  of  that  or  other 
proposals? 

9.  What  other  types  of  funding 
mechanisms  did  GRI  and  Ihe  parties 
involved  in  the  discussions  leading  up  to 
this  filins  consider?  Why  is  the  revised 
funding  mechanism  preferable? 

10.  In  light  of  the  chanfjes  in  the 
natural  gas  market,  what  efforts  is  CRl 
undertaking  that  would  minimize  the 
impact  of  its  funding  unit  while  not 
affecting  its  overall  R&D  efforts? 

11.  Did  GRI  consider  a  requirement  for 
mandatory  participation  of  mem.bership? 

Those  parties  that  wish  to  add.-ess 
these  questions  should  submit  written 
responses  no  later  than  April  13,  1992. 
Parties  should  also  address  the  merits  of 
GRI's  proposed  funding  mechanism. 
Those  parties  participating  in  the 
conference  and  also  submitting 
responses  to  the  questions  and  other 
comments  should  bo  prepared  to  discuss 
these  responses  at  the  conference. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  92-7662  Filed  4-2-92;  8:45  am] 

B!LU»IG  COM  8717-01-M 


[Docket  No.  0190-74-002} 

Gulf  Energy  Marketing  Co.;  Application 
for  Extension  of  a  Blanket  Umlted- 
Term  Certificate  With  Pregranted 
Abandonment 

March  27,  1992. 

Take  notice  that  on  March  23, 1992, 
Gulf  Energy  Marketing  Company  of  1301 
McKinney.  suite  700.  Houston.  Texas 
77010,  filed  an  application  pursuant  to 
sections  4  and  7  of  the  Natural  Gas  .^ct 
and  the  Federal  Energy  Regulatory 
Commission's  (Commission;  regulations 
thereur.der  for  extension  of  its  blanket 
limited-term  certificate  with  pregranted 
abandonment  authorizing  sales  for 
resale  in  interstate  commerce  previously 
issued  by  the  Commission  for  a  term 
expiring  March  31,  1992,  all  as  more  fully 
set  forth  m  the  application  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  10, 
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1992.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding  herein 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Gulf  Energy  Marketing 
Company  to  appear  or  to  be  represented 
at  the  hearing. 
Lois  D.  Casheli, 
Secretary: 
(FR  Doc.  92-7665  Filed  4-2-92;  8:45  am] 

BILLiNG  CODE  6717-01-M 


Docket  No.  CP92-4 '7-0001 

Houston  Pipe  Line  Co.;  Application  for 
a  Presidential  Perrr;it  for  the 
Construction.  Operation  Maintenance, 
and  Connection  at  the  United  States/ 
Mexico  International  Boundary,  of 
Facilities  for  Exportation  of  Natural 
Gas 

Mdrch  27. 1992. 

Take  notice  that  on  March  17,  1992, 
Houston  Pipe  Line  Company  (HPL),  P.O. 
Box  1188,  Houston,  Texas  77251-1188, 
filed  in  Docket  No.  CP92-417-000  an 
application  pursuant  to  section  3  of  the 
Natural  Gas  Act  and  §§  153.3  and  153.10 
through  153.12  of  the  Commissions 
Regulations  and  Excutive  Order  10485, 
as  amended  by  Executive  Order  12038, 
and  Secretary  of  Energy  Delegation 
Order  No.  0204-112.  In  that  application, 
HPL  requested  an  order  authorizing  the 
siting,  construction,  operation  and 
maintenance  of  pipeline  facilities  at  the 
United  States-.Mexico  international 
boundary  near  Mission,  Hidalgo  County, 
Texas  and  Reynosa.  Tamaulipas, 
Mexico.  In  addition,  HPL  requested  a 
Presidential  permit  covering  the 
proposed  construction,  connection  and 
operation  of  pipeline  facilities  at  the 
United  States-Mexico  border,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

HPL  states  that  it  proposes  to 
construct  a  border  crossing,  which 
include  directionally  drilling  under  the 
Rio  Grande  River,  to  a  point  of 
connection  with  the  existing  border 
facilities  of  Petroleos  Mexicanos 


(Pemex)  near  Reynosa,  Tamaulipas, 
Mexico.  HPL  states  that  the  proposed 
facilities  would  consist  of  approximately 
1,000  feet  of  36-inch  pipeline  from  a 
point  located  on  the  United  States  side 
of  the  Rio  Grande  near  Mission,  Hidalgo 
County,  Texas  to  the  existing  under- 
utilized 13  mile,  42  inch  pipeline  of 
Pemex  which  terminates  on  the  Mexico 
side  of  the  Rio  Grande  just  outside  the 
city  of  Reynosa.  HPL  further  states  that 
it  is  proposing  to  construct  the  border 
crossing  to  provide  an  additional  point 
of  delivery  for  any  party  on  its  system 
for  the  exportation  of  natural  gas  from 
the  Unites  States  to  Mexico  for  use  in 
Mexico. 

HPL  states  that  the  proposed  facilities 
are  designed  to  move  up  to  600.000  Mcf 
equivalent  per  day  of  gas  to 
accommodate  the  estimates  of  Pemex  of 
the  quantity  of  gas  which  may  be 
required  at  this  point.  HPL  further  slates 
that  it  intends  to  construct  meter  station 
facilities  and  approximately  22.6  miles 
of  36  inch  pipeline  to  connect  the  South 
Texas  portion  of  its  existing  pipeline 
system  to  the  proposed  United  States- 
Mexico  border  crossing.  HPL  states  that 
proposed  facilities  are  required  to 
accommodate  Pemex's  need  for  gas  to 
meet  its  winter  demand  which  begins 
November  1. 1992. 

HPL  indicates  that  the  Pemex  existing 
facilities  consist  of  a  large  capacity 
metering  and  regulating  station  and  a  42 
inch  pipeline  lateral  which  begins 
immediately  adjacent  to  the  Rio  Grande 
River  and  which  extends  13  miles  to  the 
Pemex  mainline  facilities.  HPL  further 
indicates  that  the  Pemex  mainline 
facilities  continue  on  to  the  cities  of 
Reynosa  and  Monterrey. 

HPL  states  that  the  exportation  of 
natural  gas  through  the  proposed 
facilities  will  not  impair  the  ability  of  an 
exporter  to  render  semce  to  domestic 
customers.  HPL  submits  that  two 
exporters  who  expected  to  use  the 
facilities  are  its  affiliated  marketers  HPL 
Gas  Company  (HPLGC)  and  Natural 
Gas  Marketing  &  Storage  Company 
(NGMS),  each  of  whom  have  requested 
blanket  authorization  from  the 
Department  of  Energy  to  export  gas  over 
a  term  of  two  years,  totalling  up  to  550 
Bcf,  to  Mexico. 

HPL  indicates  that  it  has  negotiated  a 
competitive  rate  with  HPLGC  and 
NGMS  for  transportation  through  the 
proposed  facilities  upon  their 
completion.  HPL  states  that  its  facilities 
will  be  made  available  for  any  party  to 
export  natural  gas  produced  from  any 
field  in  the  lower  48  states. 

HPL  submits  that  the  particulars  of 
the  contract  terms  and  use  of  the  natural 
gas  in  Mexico  for  natural  gas  exported 
through  these  facilities  cannot  be 


ascertained  at  this  time  because  those 
sales  contracts  have  not  yet  been 
negotiated.  HPL  indicates  that  the  rate 
charged  will  be  a  competitive  rate  which 
will  be  freely  negotiated  between  Pemex 
and  any  marketing  or  other  entity  which 
may  from  time  to  time  reach  agreement 
with  Pemex. 

HPL  stales  that  its  facilities  will  be 
made  available  and  open  to  any  party 
for  export  and  sale  of  gas  to  Mexico. 
HPL  further  states  that  parties  holding 
or  who  will  in  the  future  hold  these 
blanket  authorizations  to  export  gas  to 
Mexico  will  be  able  to  avail  themselves 
of  these  facilities. 

Any  person  desiring  to  be  hei<rd  or  to 
make  any  protest  with  reference  \o  said 
application  should  on  or  before  April  17. 
1992.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission  s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Lois  D.  Cashell, 
Secretary: 
[FR  Doc  92-7663  Filed  4-2-92;  8;45  am] 

BiLUNG  CODE  6717-01-M 


[Docket  No.  FA88-62-000I 


Instituting  Proceed 
of  the  Commission  & 


/.  f    Co.;  Order 

i>  „    der  Pari  41 
iegjiations 


Issued  March  30, 1992, 

On  February  4. 1992.  the  Chief 
Accountant  issued  a  report  under 
delegated  authority  to  Wisconsin 
Electric  Power  Company  (Compan>'l 
summarizing  the  results  of  an  audit 
performed  by  the  Office  of  the  Chief 
Accountant's  Division  of  Audits. 
(Wisconsin  Electric  Power  Company,  58 
FERC  I  62.121  (1992)).  The  Chief 
Accoimtant  noted  the  Company's 
disagreement  with  one  item  included  in 
the  report,  regarding  the  accounting  and 
fuel  adjustment  clause  billings  for  coal 
mine  reclamation  costs.  (58  FERC  at 
63.350,  63,357-60).  The  Chief  Accountant 
requested  the  Company  to  advise  the 
Commission  whether  it  consented  to  the 
disposition  of  the  questions  involved 
under  the  shortened  procedure  provided 
by  part  41  of  the  Commission's 
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reg'j!a'!ors  13  CFR  part  41.  (58  FERC  at 
63  35rr 

On  March  2,  1992,  the  Company 
advised  the  Commission  that  it 
consented  to  the  shortened  procedure 
provided  under  §  41.3  of  the 
Commission's  regulations,  18  CFR  41.3. 

Accordinsly.  pursuant  to  delegated 
authority,  18  CFR  375.302(m)(2). 
proceedings  are  hereby  instituted  under 
part  41  of  the  Commission's  regulations 
to  determine  the  appropriate  treatment 
of  the  above  items  using  the  shortened 
procedure  provided  under  §  41.3  of  the 
Commission's  regulations. 

Additionally,  resolution  of  the  above 
items  may  have  rate  implications 
requiring  refunds.  For  this  reason,  the 
company  is  ordered,  as  part  of  its  initial 
brief  in  this  proceeding:  (1)  To  explain 
why  it  should  not  be  required  to  make 
refunds  of  any  amounts  found  to  have 
been  improperty  collected:  and  (2)  to 
propose  an  allcoation  of  refunds  among 
customers.' 

Any  interested  person  seeking  to 
participate  in  this  docket  shall  file  a 
motion  to  intervene  under  rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedures,  18  CFR  385214,  no  later 
than  15  days  after  the  date  of 
publication  of  this  order  in  the  Federal 
Register. 

The  following  procedural  schedule  is 
hereby  established  in  this  proceeding: 

(1)  The  Company,  any  interested  person, 
dnd  ihe  Conunission's  trial  staff  shall  fiie 
Mith  the  Secretary  an  original  and  fourteen 
copies  of  their  respective  initial  briefs  on  the 
accounting  and  refund  issues  no  latsr  than  45 
days  after  the  date  of  publication  of  this 
order  in  the  Federal  Register. 

{Z)  Reply  briefs  shall  be  due  no  later  than 
20  days  thereafter. 

Lois  D.  Cashell,  I 

Secretary.  I 

[FR  Doc.  92-7667  Filed  4-2-92;  8:45  am] 

BILUNG  CODE  e717-01-« 


:e  0'  '^oosii  Energy 
:oc.et  No    '2-27-WGj 


AP'er;c<in  Mu'-'.t:r  E  srso'-atiOd  Ltd  . 
Appiicaticn  iof  S  :■"  '■^.-  >-  <\f^-c--n,'  :  ;■. 
T  J  Import  Naijrai  .uis  F:;..r.  'ii-'^csi 

agency:  Office  of  Fossil  Energy.  DOE. 
ACT  on:  Notice  of  application  for 
DianXet  authorization  to  import  natural 
gas  From  Canada. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  on  February  28, 1992,  of 
an  application  filed  by  American  Hunter 


'  Cf.  Mrnnesola  Power  h  Light  Company,  M  FERC 
161.072(1386). 


Exploration  Ltd.  (American  Hunter) 
requesting  authorization  to  import  up  to 
300  Bcf  of  natural  gas  over  a  two-year 
period  beginning  with  the  date  of  first 
delivery  after  October  5. 1992.  the  date 
that  American  Hunter's  current  blanket 
import  authorization  expires.  American 
Hunter  intends  to  continue  to  use 
existing  pipeline  facilities  for  the 
importation  of  the  gas  supplies,  and  will 
submit  quarterly  reports  detailing  each 
transaction. 

The  application  was  filed  under 
section  3  of  the  natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time.  May  4. 1992. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  Department  of  Energy, 
Forreslal  Building,  room  3F-056,  FE-50, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585. 

f  nfj  f,  ipTuf  I!  iNFORV' A"'iON'  CONT;iCT; 

Charles  E.  Blackburn,  Office  of  Fuels 
Programs,  Fossil  Energy,  Department  of 
Energy,  Forrestal  Building,  room  3F-094. 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-7751. 

Lot  Cooke.  Office  of  Assistant  General 
Counsel  for  Fossil  Energy  Department  of 
Energy.  Forrestal  Building,  room  6E-042, 
GC-14. 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-0503. 

SUPPLEMENTARY  INFORMATfON: 

American  Hunter  is  a  corporation 
organized  under  the  laws  of  the  state  of 
Delaware  with  their  headquarters  in 
Calgary,  Alberta,  Canada,  a  marketing 
office  in  Irvine,  California,  and  an 
exploration  and  production  office  in 
Denver,  Colorado.  American  Hunter  is  a 
wholly-owned  subsidiary  of  Canadian 
Hunter  Exploration  Ltd,  American 
Hunter  is  primarily  an  exploration  and 
production  company,  but  it  is  also 
involved  in  the  importation  of  gas  from 
Canada,  including  but  not  limited  to  gas 
produced  by  Canadian  Hunter 
Exploration  Ltd.  American  Hunter  has 
an  existing  blanket  import  authorization, 
issut  ::  on  April  30, 1987,  in  DOE  Opinion 
and  Order  No.  169  (1  ERA.  70,696), 
which  expires  on  October  5, 1992. 
American  Hunter  requests  that  the 
blanket  authorization  be  ansended  to 
extend  the  authorization  for  a  term  of 
two  years  beginning  on  the  date  of  first 
delivery  after  October  5. 1392.  American 
Hunter  requests  authorization  to  import 
natural  gas  on  a  short-term  or  spot- 
market  basis  for  its  own  account,  as 


well  as  for  the  accounts  of  others  for 
which  .A.uierican  Hunter  may  agree  to 
act  as  an  agent. 

The  decision  on  lh;s  application  for 
import  authority  will  be  made  consistent 
with  DOE'S  gas  import  policy  guidelmes, 
under  which  the  compeiuiveness  of  in 
import  arrangpraent  m  the  mar'Kets 
served  is  the  pnmary  consideration  ;n 
determining  A/hether  it  is  in  the  public 
interest  (49  FR  6684,  Febi^ary  22, 1984). 
Parties  that  may  oppose  this  application 
should  comment  on  ihe  issue  of 
competitiveness  as  set  forth  in  the 
policy  guidelines  for  the  requested 
import  authority.  The  applicant  asser+s 
thai  imports  made  under  the  proposed 
arrangement  will  be  competitivf  and 
otherwise  consistent  with  DOE  import 
policy.  Parties  opposing  this 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEP.\  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seq., 
requires  DOE  to  give  apcropriafe 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  tliereto. 
Additional  procedures  will  be  used  as 
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necessary  to  achieve  a  complete 
understandirrg  of  the  facts  and  issues.  A 
p;i,fty  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  v^Titten  comments,  an 
oral  presentation,  a  conference,  or  tnal 
\\~pe  hearing.  Any  request  to  file 
additional  wTitten  comments  should 
explain  why  they  are  necessary  Any 
request  for  an  oral  presentation  should 
identify  the  substantia!  question  of  fact. 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  derision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed  .'Xny  rr^-quest 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding  Any  request  for 
a  trial-t_\'pe  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  heanr\g  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  wi'!  be  provided  to  ai! 
parties.  If  no  party  requests  additional 
procedureR.  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316 

A  copy  of  American  Hur.ter  s 
application  is  available  for  inspe(  tion 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  room:  3F-(556  at 
the  above  address.  The  docket  room,  is 
open  between  the  hours  of  8  a.m  and 
4;30  p.m.,  Monday  through  Friday. 
except  Federal  holidays. 

Issued  in  Washrngton.  DC.  on  March  30, 
1992. 
Charles  F  Vacek, 

Df'P'jty  Assistant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

'FR  Doc  92-7-13  Filed  4-2-92;  8:45  am) 
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(FE  Docket  Mo  91-12-NGl 

Energy  Consultants,  Inc.,  Application 
for  Blanket  Authorization  To  Export 
Natural  Gas  to  Mexico 

agency:  Office  of  Fossil  Er^ergy.  UOE 
ACTION:  Notice  cf  application  for 
iiitinket  authorization  to  export  natural 
gas  to  Mexico. 


summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  fDOE]  gives 

iKi'icp  of  receipt  on  February  .S,  1992,  of 
an  application  filed  by  Energy 
Consultants.  Inc.  (Env^nn),  requestiiig 
lilankc  t  authorization  to  export  to 
Mexico  up  to  200.000  Mcf  of  natural  gas 
per  day  over  a  two-year  term  t^egmning 


on  the  date  of  first  export  delivery.  The 
proposed  exports  would  take  place 
either  at,  or  near,  Reynosa.  Tamaulipas. 
Mexico,  where  the  pipeline  facilities  of 
Texas  Eastern  Transmission 
Corporation  interconnect  with  those  of 
Petroleos  Mexicanos  (Pemex)  or  at  other 
existing  pipeline  interconnections. 
Encon  intends  to  submit  quarterly 
reports  detailing  each  transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127  Protests  motions  to  intervene, 
notices  of  inter\'ent]on,  and  written 
comm.ents  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
no'ices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
wTitten  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4 JO 
p  m  .  eastern  time.  May  4. 1992. 
ADDRESSES:  Office  of  Fuels  Progrania. 
Fussil  Energy  Department  of  Energy, 
Forresta!  Buildi.^g.  room  3F-056.  FE-50. 
UXKi  Independence  Avenue  SW.. 
V^:^shIngton,  DC  20585. 
FOti  FURTHER  INFORMATION  CONTACT: 

Thomus  Dukes.  Office  of  Ywih  F^roe.- tfis. 
Fossil  Energ>.  Departme;.t  oi  tJierg> . 
Forresta]  Building,  room  3F-056. 1000 
Independence  Avenue.  SW.,  Washington, 
DC  20585.  (202)  586-9590. 

Lol  Cooke.  Office  of  Assistant  General 
Counsel  for  Fossil  Ej>erg\',  Department  of 
Energy,  Forrestal  Building,  room  6E-042. 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-0503. 

SUPPLEMENTARY  INFORMATION:  Encon,  a 

Ti  v,is  ,  (frp!,'ri't!(.>n  with  its  principal 
place  of  business  in  Houston.  Texas,  is  & 
natural  gas  marketer  engaged  in  the 
purchasing,  sale  and  transport  of  natural 
gas  in  the  interstate  and  intrastate 
maricets.  Encon  proposes  to  export 
natural  gas  primarily  to  Pemex  for  local 
distribution  by  Pemex,  but  also  may 
make  sales  to  other  Mexican  customers, 
Encon  states  that  a  gas  stirplus  is 
currently  available  to  it  and  the  excess 
volumes  are  more  than  adequate  to 
provide  the  requested  export 
authonzabon  All  sales  would  result 
from  arms  length  negotiations  and 
prices  would  be  determined  by  market 
conditions.  Encon  believes  that  the 
competitive  short-term  nature  of  the 
natural  gas  sales  will  aid  in  the  efficient 
allocabon  of  natural  gas  in  the  general 
marketplace. 

This  export  appliratior  will  be 
reviewed  under  section  3  of  the  Natural 
Gas  Act  and  the  aulhontv  contained  in 
DOE  Deiegetion  Order  .Nos  0204-111 
and  0204-12"  In  deciding  whether  the 
prof)osed  export  of  natural  gas  is  in  the 
public  interf*st,  domestic  need  for  the 
gas  will  be  considered,  and  any  other 


issue  determined  to  be  appropriate, 
including  whether  the  arrangement  is 
consistent  with  the  DOE  policy  of 
promoting  competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  on  these  matters  as 
they  relate  to  the  requested  export 
authority.  The  applicant  asserts  that 
there  is  no  current  need  for  the  domestic 
gas  that  would  be  exported  under  the 
proposed  arrangement.  Parties  opposing 
this  arrangement  bear  the  burden  of 
overcoming  this  assertion. 

All  parties  should  be  aware  that  if 
DOE  approves  this  requested  blanket 
export  authorization,  it  would  designate 
a  total  authorized  volume  for  the  two- 
year  term,  146  Bcf  of  natural  gas,  rather 
than  the  200,000  Mcf  per  day  requested 
by  Enum.  in  order  to  maximize  the 
applicant's  flexibility  of  operation, 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  Tmal 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibi!'*'^" 

Public  Comment  Procedures 

In  response  to  this  notice,  any  pernon 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  pxarty  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervenbon,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notice  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  appUcation  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
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comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  heading.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Encon's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  e.xcept  Federal  holidays. 

Issued  in  Washington,  DC,  on  March  27, 
1992. 

Charles  F.  Vacek,  | 

Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
(PR  Doc.  92--ri4  Filed  4-2-92;  8:45  am] 
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ENERGY  Internatioiat  Marketing 
Corp.:  Appiication  for  Bianke' 
Autnorization  To  import  and  Estport 
Natural  Gas.  I^cfuding  L-ci-e^'ed 
Natural  Gas 

AGENCY:  Oitice  of  Fossil  Energy,  DOE. 
ACTION;  Notice  of  application  for 
blanket  authorization  to  import  and 
export  natural  gas,  including  liquefied 
natural  gas. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  of  an  application  filed 
on  February  27, 1992.  by  ENERGY 


International  Marketing  Corporation 
(EIMC)  requesting  blanket  authorization 
to  import  and/or  export  from  Canada, 
Mexico  and  other  countries  up  to  200  Bcf 
of  natural  gas,  including  liquefied 
natural  gas  (LNG),  for  resale  to  markets 
inside  and  outside  the  United  States. 
EIMC  requests  authorization  for  a  two- 
year  term  beginning  on  the  date  of  first 
import  or  export.  The  proposed  imports 
and  exports  would  take  place  at  any 
point  on  the  international  borders  where 
existing  facilities  are  located.  EIMC 
would  provide  DOE  with  quarterly 
reports  detailing  any  import  or  export 
transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  inter\ention,  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4;30 
p.m.,  eastern  time.  May  4, 1992. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 

Susan  K.  Gregersen,  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of  Energy, 
Forrestal  Building,  room  3F-070, 1000 
Independence  Avenue,  SW.,  Washington, 
DC  20585,  (202)  586-0063. 

Lot  Cooke,  Office  of  Assistant  General 
Counsel  for  Fossil  Energy,  U.S.  Department 
of  Energy,  Forrestal  Building,  room  6E-042, 
1000  Independence  Avenue.  SW., 
Washington.  DC  20585,  (202)  586-0503. 

SUPPLEMENT*  i  ^    KrORMATION:  EIMC,  a 

Texas  corporauon  with  its  principal 
place  of  business  in  Kingwood,  Texas,  is 
a  natural  gas  marketer  engaged  in 
reselling  natural  gas  to  various 
purchasers.  The  requested  import 
authorization  will  enable  EIMC  to  make 
natural  gas  and  LNG  available  to  U.S. 
markets,  including  pipelines,  local 
distribution  companies  and  industrial 
and  commercial  end  users.  Blanket 
export  authorization  would  allow  EIMC 
to  sell  U.S.  natural  gas  and  LNG  for 
which  there  is  no  present  national  need. 
EIMC  would  import  and  export  natural 
gas  and  LNG  for  its  own  account,  as 
well  as  for  the  accounts  of  others.  The 
gas  would  be  imported  and  exported 
under  short-term,  market-responsive 
contracts  and  competitive  prices. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE's  gas  import  policy 
guidelines,  under  which  the 


competitiveness  of  an  import 
arrangement  in  the  market  served  is  the 

primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FH 
6684,  February  22,  1984).  In  reviewing 
natural  gas  export  applications,  DOE 
considers  the  domestic  need  for  the  gas 
to  be  exported  and  any  other  issues 
determined  to  be  appropriate,  including 
whether  the  arrangement  is  consistent 
with  the  DOE  policy  of  promoting 
competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties  that  may 
oppose  the  application  should  comment 
in  their  responses  on  these  issues.  EIMC 
asserts  that  its  proposal  is  in  the  public 
interest.  Parties  opposing  EIMC's 
application  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  use.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  tlieir  WTitten 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  m.ake 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  writ'en 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
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understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided. 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  wntten  comments  should 
explain  why  they  are  necessary'  Any 
request  for  an  oral  pre.sentation  should 
identify  the  substantial  question  of  fact. 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
;hp  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
vshy  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  materia!  to  a 
decision  and  that  a  tnal-t\'pe  hearing  is 
necessary'  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  tnckiding  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
.S90.316. 

A  copy  of  EJMC's  application  is 
available  for  inspection  and  copying  m 
the  Office  of  Fuels  Programs  Docket 
Room.  3F-056.  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4;30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC.  on  March  27, 

1992. 

Charles  F.  \  acek, 

Deputy  Assistant  Secretary'  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
[PR  Doc.  92-7716  Filed  4-2-92;  8:45  am] 

BILLING  CODE  MSO-OI-M 

fFE  Docket  No.  92-23-NGl 

Universal  Resources  Corp., 
Application  for  Bianket  Authorization 
To  Import  Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTIOM:  Notice  of  application  for 
blanket  authonzation  to  import  natural 
gas  from  Canada. 

summary:  The  Office  of  Fossil  Energ>' 
(FE)  of  the  Department  of  Energy  IDOE) 
gives  notice  of  receipt  of  an  application 
filed  on  February  25,  1992,  by  Universal 
Resources  Corporation  (Universal) 
requesting  blanket  authorization  to 
import  up  to  50  Bcf  of  natural  gas  per 
year  from  Canada  over  a  two-year 
period  beginning  with  the  date  of  first 
delivery.  Universal  intends  to  use 


existing  pipeline  facilities,  and  will 
submit  quarterly  reports  of  its 
transactions. 

The  applicat.on  is  fiJed  under  section 
3  (if  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  wTitten 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  May  4, 1992. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Fjiergv,  Department  of  Energy, 
Forrestal  Building,  room  3F-0S6.  FE-50. 
10(K)  Independence  .■\venue.  SVV, 
Washington.  DC  20.585.  (202)  5B6-!44^S 
FOR  FURTHER  INFORMATION  CONTACT: 

Susan  K  Gregersen,  Office  of  Fuels  Programs. 
Fossil  Energy,  Department  of  Energj', 

Forrpstal  Building,  room  3F-O70, 1000 
independpncp  .Avenue,  SW.,  Washington. 

nC  2a585,  (202]  .S86-(X)fi3 
U;a.".e  Stubbs,  Office  of  .^ssisia.-,;  G«'neral 
Counsel  for  Fossii  En'T8\.  Department  of 
Fjiergy,  Forrestal  Bu;iding,  room  6E-042. 
tiXiO  Independence  Avenue,  SW'.. 
\V.Hshing'an  DC  20585  ;202;  ,S«(M)667. 

SUPPLEMENTARY  INFORMATION: 

Universal.  A  Texas  corporation  with 
principal  offices  located  in  Salt  Lake 
City,  Utah,  is  a  wholly  owned  subsidiary 
of  Questar  Corporation,  a  Utah 
corporation  also  located  in  Salt  Lake 
City,  Utah.  Universal  proposes  to  import 
gas  for  sale  to  a  variety  of  commercial 
and  industrial  end  users,  utility 
customers  and  other  gas  marketers  in 
the  western  United  States.  The  gas  will 
be  purchased  under  short-term,  market- 
responsive  contracts,  and  will  be 
imported  at  existing  points  along  the 
international  border 

The  decision  on  the  request  for  import 
authority  will  be  made  consistent  with 
the  DOE  s  gas  import  policy  guidelines. 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  market 
served  is  the  prim.ary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684,  Febnian,-  22.  1984], 
Parties  should  comment  on  the  issue  of 
competitiveness  as  set  forth  in  those 
guidelines.  Universal  asserts  its 
proposed  import  will  be  competitive. 
Parties  opposing  Universai's  request  for 
import  authorization  bear  the  burden  of 
overcoming  this  assertion. 

NEIP.A  Compliance 

The  National  Environmental  Policy 
.\i:\  (NEPA),  42  US  C.  4321  et  s/'q. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  Its  proposed  actions.  No  final 


decision  will  be  issued  m  Lhis 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities 

Public  Comment  PrrH.eOure!* 

In  respotisti  tc  ..'.:£  n-ticc,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must. 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
OQice  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties"  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  pohcy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  In 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispu'p 
that  are  relevant  and  matens   'n  i 
decision  and  that  a  trwii  '\t"^  hi  h'  r;<  is 
necessary  for  a  full  anU  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
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-ecord,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Univeral's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  on  March  27, 

Charles  F  \  acek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs.  Off  ice  of  Fossil  Energy. 
[FR  Doc.  92-7717  Filed  4-2-92;  8:45  am] 
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[FE  Docket  No.  92-29-NGi 

Williar-s  Gas  Marketing  Co  ; 
Application  for  Blanket  Authorization 
To  Import  Natural  Gas  Pro-^  Canad.^ 

agency:  Office  of  Fossil  Energy,  DOE. 

action:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy 
[FE]  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  of  an  application 
filed  on  March  2, 1992.  by  Williams  Gas 
Marketing  Company  (WGM)  requesting 
blanket  authorization  to  import  up  to  200 
Bcf  of  natural  gas  per  year  from  Canada 
over  a  two-year  period  beginning  on 
June  1, 1992.  the  day  after  which  WGM's 
current  two-year  blanklet  import 
authorization  expires  (1  FE  Para.  70,319). 
WGM  intends  to  use  existing  facilities, 
and  will  submit  quarterly  reports  of  its 
transactions. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

DATES:  Protests,  motions  to  intervene  or 
notices  of  inter\'ention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time.  May  4, 1992. 

ADDRESSES:  Office  of  Fuels  Programs. 
Fossii  Energy.  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FF^50, 1000  Independence  Avenue,  SW., 

W^sbinston  DC  20,58.^  f2n2l  5Rn-9478. 

FOR  PURTHER  INFORMATION  CONTACT: 
Susan  K.  Gregersen.  Office  of  Fuels  Programs, 
Fossil  Energy.  U.S.  Department  of  Energy, 
Forrestal  Building,  room  3F-O70. 1000 


Independence  Avenue.  SW..  Washington, 
DC  20585,  (202)  586-0063. 
Diane  Stubbs,  Office  of  Assistant  General 
Counsel  for  Fossil  Energy,  U.S.  Department 
of  Energy,  Forrestal  Building,  room  6E-042, 
1000  Independence  Avenue,  SW., 
Washineton.  DC  20585,  (202)  586-6667. 

SUPPL.EMENTAPV   iNFORMATION:   '.VGM,  a 

Delaware  corporation  with  offices 
located  in  Tulsa,  Oklahoma,  is  an 
indirect  subsidiary  of  The  Williams 
Companies,  Inc.  WGM  requests 
authority  to  continue  to  import  gas  from 
Canada,  either  for  its  own  account  or  on 
behalf  of  others,  for  sale  to  end  users, 
local  distribution  companies  and 
intrastate  and  interstate  pipelines.  The 
gas  will  be  purchased  under  short-term, 
market-responsive  contracts,  and  will  be 
imported  at  existing  points  along  the 
international  border. 

The  decision  on  the  request  for  import 
authority  will  be  made  consistent  with 
the  DOE's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  market 
ser\ed  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684,  February  22, 1984). 
Parties  should  comment  on  the  issue  of 
competitiveness  as  set  forth  in  those 
guidelines.  WGM  asserts  the  proposed 
arrangement  is  competitive.  Parties 
opposing  WGM's  request  for  import 
authorization  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 


intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  m.ay  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  WGM's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-066,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  on  March  27, 
1992. 
Charles  F.  V'acek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

(FR  Doc.  92-7715  Filed  4-2-92;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(tR-FRl.-41 19-61 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

.Xctivities,  General  Information  (2021 

26(3-5076  or  (202]  260-5075. 
Availability  of  Environmental  Impact 

Statements  Filed  March  23, 1992 

Through  March  27, 1992  Pursuant  to  40 

CFR  1506.9. 

F.IS  N'o.  920101,  Draft  EIS.  AFS,  MT. 
Halfmoon  Timber  Harvest  Sale,  Road 
Construction  and  Reconstruction, 
Implementation,  Flathead  National 
Forest.  Hungry  Horse  Ranger  District. 
Flathead  County,  MT.  Due:  May  18. 
1992,  Contact:  Ed  Lieser  (406)  387- 
5243. 

EIS  No.  920101,  Final  EIS,  BLM,  CO. 
Gunnison  Resource  Area,  Resource 
Management  Plan,  Implementation, 
Montrose  District,  Hinsdale,  Ouray, 
Gunnison,  Saguache,  and  Montrose 
Counties,  CO.  Due:  May  04,  1992, 
Contact:  Bill  Bottomlv  (303)  249-6047. 

EIS  No.  920103,  Draft  EJS,  FHW,  MN,  I- 
35W/Washington  Avenue  South  in 
Minneapolis  to  I-35E  in  Burnsville 
Improvements,  Construction  and 
Reconstruction,  Funding,  Section  404 
and  10  Permits.  U.S.  CGD  Permit, 
Cities  of  Minneapolis  and  Burnsville, 
Hennepin  and  Dakota  Counties.  MN. 
Due:  May  18,  1992,  Contact:  Stephen 
Bahler  (612)  290-3259. 

EIS  No  920104.  Draft  EIS,  FHW.  WA, 
Stillaguamish  River  Bridges  WA-9/ 
132  Haller  and  WA-530/120  (Lincoln) 
Bridges  Replacement  Project. 
Improvements,  Funding,  Section  404 
Permit  and  Right-of-Way  Acquisition. 
City  of  Arlington,  Snohomish  Countv. 
WA.  Due:  May  18. 1992.  Contact: 
Barry  F.  Morehead  (306)  753-2120. 

EIS  No.  920105,  Final  EIS,  AFS,  CA. 
Sierra  National  Forest,  Land  and 
Resources  Management  Plan,  Fresno. 
Madera  and  Mariposa  Counties,  CA, 
Due:  May  04, 1992,  Contact:  James  L 
Boynton  (209)  487-5155. 

EIS  No.  920106,  Final  EIS.  BOP,  FL, 
Coleman  Federal  Correctional 
Complex  (FCC).  Construction  and 
Operation,  North  of  County  Road  470 
between  Oakhumpka  and  Sumterville, 
Sumter  County,  FL,  Due:  May  04, 1992, 
Contact;  Patricia  K.  Sledge  (202)  514- 
6470. 

EIS  No.  920107,  Final  EIS,  FRC,  WA,  ID, 
NV,  OR,  WY,  CA,  Northwest  Natural 
Gas  Pipeline  Expansion  Project. 
Construction  and  Operation. 
Licensing,  from  points  in  Canada  and 
the  United  States  to  Washington. 
Oregon.  Idaho,  Wyoming,  Nevada  and 


California,  WA.  OR.  ID.  WY,  NV  and 
CA,  Due:  Mav  04.1992,  Contact: 
I-aii-cn  ODonnell  (202)  208-0874. 

HIS  \(>  9.!nin8  Final  EIS,  COE,  PA, 
[,  i:  K  r.'i   ;  '-,)  H  \  pr  Basin  Flood 
P'-.j '(_'.:':._•:;  l''..'.p..  Funding, 
Implementation,  Borough  of  Olyphant, 
City  of  Scranton,  Lackawanna 
County,  PA.  Due:  May  04, 1992, 
Contact:  Steven  Stegner  (301)  962- 
4959. 

EIS  No.  920109,  Final  EIS,  COE,  CA,  Los 
Angeles  County  Drainage  Area  Flood 
Control  System  Improvements, 
Implementation,  Los  Angeles  County, 
CA.  Due:  May  04,  1992.  Contact:  Ron 
Ganzfried  (213)  894-6088. 

Dated  March  31. 1992 
William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Aclivitips. 
(FR  Doc.  92-7720  Filed  4-2-92:  8:4.'i  amj 
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'ER-FRL^Jn9-7| 

Environmental  Impact  Sta'emen's  an-,-; 
Regulations'  Avaiiafc'iilty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  16, 1992  through  March 
20, 1992  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  5.  1991  (56  FR  14096). 

Draft  EISs 

ERP  No.  D-AFS-K6513ti-CA  Hatins 
EC2.  CASA-Guard  Timber  Sale. 
Implementation,  Sequoia  National 
Forest,  Cannell  Meadow  Ranger  District 
Tulare  and  Kern  Counties.  CA 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  impacts  to  air  quality,  water 
quality  and  riparian  areas  and  the  sale  s 
contribution  to  cumulative  losses  of 
wildlife  habitat,  especially  in 
conjunction  with  two  other  timber  sales 
in  the  immediate  area.  FEIS  should 
summarize  other  Forest  Service 
documents  that  are  not  immediately 
available  to  the  reader,  but  are 
referenced  as  supporting  documents, 

ERP  No.  D-AFS-K65137-CA  Rating 
EC2,  Cottonwood  and  Golf  Timber 
Sales,  Implementation,  Timber 
Harvesting  in  the  Breckenridge 
Compartment,  Sequoia  National  Forest, 
Greenhorn  Ranger  District,  Kern  County. 
CA 


Summary:  EPA  expressed 
environmental  concerns  regarding  . 
potential  impacts  to  air  quality, 
threatened  and  endangered  species, 
wetlands  and  water  quality,  as  well  as 
cumulative  impacts.  EPA  also  requested 
information  concerning  the  application 
of  pesticides  and  herbicides. 

ERP  No.  D-FHW-B40071-CT  Rating 
LO.  1-95  at  New  Haven  Harbor  Crossing 
(Quinnipiac  River  Bridge)  Improvement, 
from  Interchange  43  southwest  to 
Interchange  53  northeast.  Funding,  COE 
section  10  and  404  Permits,  U.S.  Coast 
Guard  Bridge  Permit,  New  Haven,  East 
and  West  Haven.  CT. 

Summary:  EPA  requested  additional 
information  on  air  quality  impacts,  other 
related  planned  transportation 
improvements  and  minimization  of 
wetland  fill. 

ERP  No.  D-FHW-B40185-NV  Rating 
E02,  Las  Vegas  Beltway  Southern 
Segment  Construction,  US  93/Boulder 
Highway  in  the  City  of  Henderson  to  the 
intersection  of  Durango  Drive  and 
Tropicana  Avenue  on  the  West, 
Funding,  section  10  and  404  Permits. 
Clark  County.  NV. 

Sunmiary:  EPA  expressed  concern 
regarding  air  quality  impacts  (exceeds 
Federal  standards  for  particulates), 
noise  impact  mitigation,  impacts  to 
ground  water  quality  and  consistency 
with  section  404  of  the  Clean  Water  Act. 
EPA  requested  that  additional 
discussions  of  these  issues  be  included 
in  the  Final  EIS. 

ERP  No.  D-NRC-A00164-00  Rating 
E02.  Nuclear  Power  Plants  Operating 
Licenses,  NUREG-1437,  Renewal, 
NPDES  Permit 
'  Summary:  EPA  has  reviewed  the  draft 
generic  EIS  for  License  Renewal  of 
Nuclear  Power  Plants,  proposed 
rulemaking  and  associated  guidance. 
EPA  rated  the  DGEIS  EO-2. 
environmental  objections  insufficient 
information.  EPA  objections  focus  on:  1) 
The  concept  and  approach  used  in 
categorizing  issues,  2)  the  NRC  proposed 
approach  for  future  NEPA 
documentation  on  the  GEIS;  and  3)  the 
bounding  of  potential  impacts  by  the 
assumptions  used  in  the  DGEIS.  EPA 
also  requested  additional  information 
and  clarifications  concerning  media- 
specific  issues  and  environmental 
standards  and  regulations. 

ERP  No.  D-UAF-K1W16-CA  Rating 
E02,  Norton  Air  Force  Base  (AFB) 
Disposal  and  Reuse,  Implementation. 
San  Bernardino,  CA. 

Summary:  EPA  expressed 
environmental  objections  regarding  the 
full  disclosure  of  base  reuse  plans,  the 
interaction  between  reuse  plans  and  the 
hase  Installation  Restoration  Program 
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hazardous  waste  cleanups,  water 
quality  impacts  and  air  quality  impacts. 
We  encouraged  the  Air  Force  to 
positively  influence  the  nature  of  future 
use  of  Norton  Air  Force  Base  by 
promoting  conservation,  pollution 
prevention,  waste  minimization, 
recycling  and  biodiversity  principles. 

ERP  No.  DB-UMT-K54014-CA  Rating 
LOl.  Los  Angeles  Metro  Rail  Rapid 
Transit  Project.  Updated  Information 
and  Change  in  the  Designation  of  the 
Locally  Preferred  Alternative  to  the 
Pico/San  Vicente  Alternative.  Stations 
at  Olympic/Crenshaw  and  F*ico/San 
Vicente,  Funding,  Los  Angeles  County, 
CA. 

Summary:  EPA  requested  that  the 
FEIS  discuss  the  status  of  the  Clean  Air 
Act  conformity  finding  and  encouraged 
the  Federal  Transit  Administration  to 
support  pollution  prevention  measures 
in  the  project  design. 

Find!  L'lSs 

ERP  No.  F-AFS-L65138-OR,  Shasta 
Costa  Timber  Sale  and  Integrated 
Resource  Projects.  Implementation, 
Siskiyou  National  Forest.  Gold  Beach 
and  Galice  Ranger  Districts,  Curry 
County,  OR. 

Summary:  Review  of  the  final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory. 

ERP  No.  F-COE-G30012-TX.  Sargent 
Beach  Gulf  Intracoastal  Waterway 
(Section  216  Study)  Flood  Control  Plan 
and  Erosion  Protection.  Implementation, 
San  Bernard  National  Wildlife  Refuge. 
Galveston  District,  Matagorda  County, 
TX. 

Summary:  EPA  has  no  objections  to 
the  selection  of  the  preferred  shoreline 
protection  alternative. 

ERP  No.  F-FAA-G51023-TX.  Dallas/ 
Fort  Worth  International  Airport 
ConstrucHcn  and  Operation,  Runway 
16/34  East  and  Runway  18/34  West, 
Airport  Layout  Plan.  Approval  and 
Funding,  Cities  of  Dallas  and  Fort 
Worth,  TX. 

Summary:  EPA  commented  that  the 
Final  EiS  addressed  concerns  for 
wetlands  and  alternatives.  EPA  pointed 
out  that  the  single  event  grid  noise 
analysis  was  difficult  to  understand  and 
that  future  associated  facilities  should 
be  addressed  in  one  environmental 
doamient  and  tiered  from  this  EIS. 

ERP  No.  F-FAA-K51C53-HI 
Kalaupapa  Airport  Roadway  and 
Wharf  Improvement  Construction  and 
Funding,  Island  of  Molokai,  Kalawao 
County,  HI. 

Summary:  Review  of  the  Final  EIS 
■A  is  not  deemed  necessary. 

ERP  So.  F-FHW-E40712-SC.  Cross 
Island  Expressway  Construction,  US  278 
'o  Pd!rr>ptto  B;w  B.n^r^.  Hilton  Head 


Island,  Funding  and  Section  10  and  404 
PermitB,  Beaufort  County.  SC. 

Summary:  EPA  had  concerns  with 
potential  wetland  impacts  and  noise 
impacts  to  residents  along  the  preferred 
alignment.  Detailed  information  on 
wetland  mitigation  was  lacking. 

ERP  No.  F-USA-K65061-HI  Fort 
DeRussy  Armed  Forces  Recreation 
Center  Development  Construction, 
Implementation,  Oahu  Island,  County  of 
Honolulu.  HI. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary. 

Dated:  March  31, 1992. 
William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
[PR  Doc.  92-7719  Filed  4-2-92;  8:45  am] 
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^v-Gi.;:  Informaticn  Cciiecrion 
Requ!ren»entsSubm''''d  to  Office  of 
Management  and  Bi.r'g'^t  f  -»r  Review 

March  25, 1992. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  Downtown  Copy  Center, 
1114  2l8t  Street,  NW..  Washington.  DC 
20036.  (202)  452-1422.  For  further 
information  on  these  submissions 
contact  Judy  Boely,  Federal 
Communications  Commission.  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  Jonas  Neihardt.  Office  of 
Management  and  Budget  room  3235 
NEOB,  Washington.  DC  20503.  (202)  395- 
4814. 

OMB  Number  None 

Title:  Confidential  Alternative  Dispute 
Resolution  Statement 

Form  Number  FCC  Form  90. 

Action:  New  collection. 

Respondents:  Individuals  or 
households,  state  or  local  governments, 
non-profit  institutions,  federal  agencies 
or  employees  and  businesses  or  other 
for-proofit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  and  Other:  Upon  decision  of 
parties  to  engage  in  Alternative  Dispute 
Resolution  techniques. 

Estimated  Annual  Burden:  900 
responses;  .50  hours  average  burden  per 
response;  450  hours  total  annual  burden. 

Needs  and  Uses:  This  collection  of 
information  is  necessary  from  a 


management  perspective  to  enable  the 
FCC's  ADR  Specialist  to  fulfill  his 
statutory  responsibility  under  the 
Administrative  Dispute  Resolution  Act 
(ADRA).  Public  Law  No.  101-552.  in 
implementing  the  provisions  of  the 
ADRA  and  the  FCC's  ADR  Policy.  The 
information  will  be  used  by  the  neutral 
selected  by  the  parties.  When  parties 
advise  the  Commission  that  they  wish  to 
use  ADR,  the  Commission  will  send 
them  this  form  to  fill  out  and  send  to  the 
neutral  they  hove  chosen.  The  form 
indicates  that  it  should  not  be  filed  with 
the  Commission  or  any  other  person, 
except  for  the  neutral  and  that  it  will 
only  be  read  by  the  neutral.  It  will 
provide  the  neu'ral  with  the  necessary 
background  information  to  the  case 
before  the  parties  first  ADR  session. 
Without  this  form,  the  neutral  could  not 
come  to  the  first  session  prepared  with 
history  about  the  case. 

OMB  Number  None. 
Title:  Mediator  Survey  and  Party 
Survey  Forms. 
Form  Numbers:  FCC  Forms  91  and  92. 

Action:  New  collection, 

Rpspordents:  Individuals  or 
households,  state  or  local  povemments, 
non-profit  institutions,  federal  agencies 
or  employees  and  busir.esses  or  other 
for-profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  and  Other:  Upon  decision  of 
parties  to  engage  in  Alternative  Dispute 
Resclunon  techniques. 

Estimated  Annua!  Burden:  1,350 
responses;  .50  hours  average  burden  per 
response:  675  hours  total  annua!  burden. 

Needs  and  Uses:  The  Media',.)r  and 
Party  Survey  forms  will  be  used  to 
enable  the  FCC  to  evaluate  and  improve 
its  ADR  program.  At  set  periods,  the 
information  will  be  collated  and  used  to 
compile  statistics  about  the  ADR 
program  by  the  Commission's  ADR 
Specialist  in  order  to  evaluate  the 
success  cf  the  Commission's  ADR 
program  and  to  make  improvements  to 
the  program,  where  necessary.  Without 
these  forms,  the  Commission  could  not 
receive  the  valuable  feedback  from 
parties  concerning  its  ADR  program  and 
institute  changes  that  m.ay  be  needed  to 
improve  it.  These  survey  forms  will  be 
completed  by  the  parties  and  the 
neutral.  If  these  collections  of 
information  were  conducted  less 
frequently,  valuable  time  might  pass 
before  a  particular  problem  in  the  ADR 
program  reaches  the  ADR  Specialists' 
attention  and  corrected.  This  could  have 
an  adverse  impact  on  the  Program  a.id 
the  number  of  cases  which  reach 
settlement. 

Federal  Communications  Commission. 
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Dated:  March  26.  1992. 
Donna  R.  Searcy. 
Secretary. 
[FR  Doc  92-7726  Filed  4-2-92:  8:45  am] 
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[Report  No.  1881] 

Petitions  for  Reconsideration 
Application  tor  Review  of  Actions  in 
Rulemaking  Proceedings 

March  27, 1992. 

Petitions  for  reconsideration  and 
applications  for  review  have  been  filed 
in  the  Commission  rule  making 
proceedings  listed  in  this  public  notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  these  documents 
are  available  for  viewing  and  copying  in 
room  239, 1919  M  Street.  NW., 
Washington,  DC,  or  may  be  purchased 
from  the  Commission's  copy  contractor 
Downtown  Copy  Center  (202)  452-1422. 
Oppositions  to  these  petitions  for 
reconsideration  and  application  for 
review  must  be  filed  by  April  20, 1992. 
See  §  1.4(b)(1)  of  the  Commission's  rules 
(47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Amendment  of  §  73.202(b) 
Table  of  Allotments,  FM  Broadcast 
Stations,  (Kingsville  and  Ingleside. 
Texas)  (MM  Docket  No.  88-257,  RM 
Nos.  6299  and  6505)  Number  of 
Petitions  Filed:  1. 

Subject:  Amendment  of  the  Amateur 
Radio  Service  Rules  to  make  the 
service  more  accessible  to  persons 
with  handicaps.  (PR  Docket  No.  90- 
356)  Number  of  Petitions  Filed:  1. 

Sui/ec^'Amendment  of  part  22  of  the 
Commission's  Rules  Relating  to 
License  Renewals  in  the  Domestic 
Public  Cellular  Radio 
Telecommunications  Service.  (CC 
Docket  No.  90-358)  Number  of 
Petitions  Filed:  2. 

Subject:  Amendment  of  §  73.202(b). 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Cottage  Grove  and 
Brownsville,  Oregon)  (MM  Docket  No. 
90-494.  RM  Nos.  7473.  7571)  Number 
of  Petitions  Filed:  1. 

Subject:  Amendment  of  §  73.202(b) 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Oakdale  and  Campti, 
Louisiana)  (MM  Docket  No.  90-594. 
RM  Nos.  7250,  7660)  Number  of 
Petitions  Filed:  1. 

Subject:  Amendment  of  §  73.202(b) 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Safford.  Arizona)  (MM 
Docket  No.  91-306.  RM  Nos.  7824). 
Number  of  Petitions  Filed:  1. 


Application  for  Review 

Subject:  Amendment  of  §  73.202(b). 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Cadiz.  Kentucky)  Number  of 
Petitions  Filed:  1. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

[FR  DOC.  92-7727  Filed  4-2-92;  8:45  am) 
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FEDERAL  MARITiME  COMMISSION 

Agreement's)  Filed.  City  of  Long 
Beach/Toyot3  Motor  Sales.  USA.,  Inc. 
Terminal  Lease  Agreement:  et  al. 

The  Feueiai  Mariiinie  Comnnsbion 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-004003-004. 

Title:  City  of  Long  Beach/Toyota 
Motor  Sales,  U.S.A.,  Inc.  Terminal  Lease 
Agreement, 

Parties: 

City  of  Long  Beach  ("Port") 

Toyota  Motor  Sales,  U.S.A.,  Inc. 
("Toyota"). 

Synopsis:  The  subject  modification 
redescribes  and  expands  the  area  under 
lease  to  Toyota  by  the  Port.  It  also 
clarifies  property  insurance 
requirements  covering  the  premises. 

Agreement  No.:  224-200075-001. 

Title:  City  of  Long  Beach/Koch 
Carbon.  Inc.  Terminal  Agreement. 

Parties: 

City  of  Long  Beach  ("the  City") 

Koch  Carbon.  Inc.  ("Koch"). 

Synopsis:  The  amendment  settles  a 
claim  against  the  City  by  Koch  regarding 
the  repair  and  refurbishment  of  a 
shiploader  at  the  City's  Berths  210  and 
211.  In  addition.  Koch  shall  have  the 
right  of  first  refusal  to  lease  a  substitute 
parcel  of  land  as  shown  in  the 
amendm.ent. 

Agreement  No.:  203-011370. 


Title:  Hawaii-Asia  Discussion 
Agreement 
Parties: 

Sea-Land  Service.  Inc. 
Nippon  Yusen  Kaisha.  Ltd. 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  discuss, 
consider,  exchange  information  and 
data,  and  agree  upon  matters  of  mutual 
concern  in  the  trade  between  ports  and 
points  in  Hawaii  and  ports  and  points  in 
Asia,  the  Indian  Subcontinent  and  the 
Persian  Gulf,  excluding  Japan  import 
service.  The  parties  are  not  authorized 
to  publish  a  common  tariff.  The  parties 
have  no  obligation  under  this 
Agreement,  other  than  voluntarily,  to 
adhere  to  any  consensus  or  agreement 
reached. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  March  30, 1992. 
]o8epb  C.  Polking, 
Secretary. 
(FR  Doc.  92-7673  Filed  4-2-92:8:45  am] 
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A9rgement(»)  Filed;  Transpacffic 
Westbound  Rate  Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010689-049. 

r/Z/e.- Transpacific  Westbound  Rate 
Agreement. 

Parties:  American  President  Lines. 
Ltd.,  Kawasaki  Kisen  Kaisha  Ltd.,  A.P. 
Moller-Maersk  Lines.  Mitsui  O.S.K. 
Lines,  Ltd..  Neptune  Orient  Lines,  Ltd.. 
Nippon  Yusen  Kaisha,  Ltd..  Sea-Land 
Service.  Inc..  Orient  Overseas  Container 
Line.  Inc. 

Synopsis:  The  proposed  amendment 
would  clarify  the  requirements  on  votes 
taken  by  the  parties  on  tariff  and  policy 
level  matters.  The  amendment  also  sets 
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forth  the  requirements  for  voting  on 
other  matters  under  the  Agreement. 

Agreement  No.:  203-011038-013. 

TiUe:  Southeastern  Caribbean 
Discussion  Agreement. 

Parties:  United  States  Atlantic  and 
Gulf/Southeastern  Caribbean 
Conference,  West  Indies  Shipping 
Corporation,  Blue  Caribe  Line. 

Synopsis:  The  proposed  amendment 
would  add  Seafreight  Line  Ltd.  as  a 
party  to  the  Agreement.  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No.:  203-011232-004. 

Title:  USA-South  Africa  Discussion 
.Agreement. 

Parties:  United  States/Southern 
Africa  Conference,  Mediterranean 
Shipping  Company  SA,  Nedlloyd  Lines, 
P  &  O  Containers  Ltd. 

Synopsis:  The  proposed  amendment 
would  add  Wilhelmsen  Lines  AS  as 
party  to  the  Agreement.  The  parties 
have  requested  a  shortened  review 
period. 

Dated:  March  31. 1992. 

By  Order  of  the  Federal  Maritime 

Commission. 

iospph  C  Polking,  | 

Secreiary: 

[FR  Doc.  92-7696  Filed  4-2-02;  8:45  amj 

8U-.:ng  ccoe  8".'.o-o'-m 


FFDERAL  RESERVE  SYSTEM 

Firstar  Corp  ;  Acq-jisftion  of  CompTny 
Engaged  in  Perm!s-..'bie  Nonbarkirg 
Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holdi;ig  Company  Act  (12  US.C. 
1843(c)(8j)'and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughou'  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  cffices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public.  Buch 


as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
conunenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  27, 1992. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Firstar  Corporation,  Milwaukee, 
Wisconsin;  to  acquire  Federated 
Insurance  Services  Corporation, 
Menomonee  Falls,  Wisconsin,  and 
thereby  engage  in  the  sale  of  all  types  of 
property,  casualty  and  annuity 
insurance  products,  pursuant  to  § 
225.25(b)(8)(vii)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  30, 1992. 
Jennifer ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-7686  Filed  4-2-92;  8:45  am] 

BILUNG  CODE  «310-01-f 


Premier  Financial  Bancorp,  inc  .  et  al.; 
Formations  of;  Acquisitions  by;  and 

Mt..gprs  o'  Ea.'iV  Hrlding  Companies 

ine  cunipanies  iistea  m  uus  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 


written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  eviilence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  .-^pril  27, 
1992. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio  44101: 

1.  Premier  Financial  Bancorp,  Inc., 
Vanceburg.  Ken*ucky:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
Deposit  Bank  *  Trust,  Vanceburg, 
Kentucky,  and  Bank  of  Germantown, 
Geiman'owr.,  Kentucky. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  VV  Bostian.  [r..  Senior  Vice 

F>-i -^'drr.'i  701  East  Byrd  STeet, 
Kxhmond,  Virginia  23261: 

1.  First  Bancorp,  Inc..  Lebanon, 
Virginia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Y\vs\  Bank  and 
Trust  Company,  Lebanon.  Virginia 

C.  Federal  Reserve  Bank  of  .Atlanta 
(Robert  E  Heck.  Vice  FVesident)  104 
Marietta  Street,  N.W..  .Atlanta.  Georgia 
30303: 

1.  Middle  Georgia  Corporation, 
Ellaville,  Georgia;  to  acquire  27.7 
percent  of  the  voting  shares  of  CB.A 
Bankshares,  Inc..  Americus,  Georgia, 
and  thereby  indirectly  acquire  Citizens 
Bank  of  Americus,  Arr.ericus.  Georgia. 

In  connection  with  this  application, 
CBA  Bankshares,  Inc.,  Americus, 
Georgia,  has  applied  to  become  a  Lank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
Bank  of  Americus,  Amencus,  Georgia. 

2.  Swainsboro  Bankshares.  Inc.. 
Swainsboro,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Citizens  Bank  of  Swainsboro, 
Swainsboro,  Georgia. 

3.  Vidalia  Bankshares,  Inc.,  Vidalia, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Brice  Banking 
Company,  Inc.,  Vidalia,  Georgia. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  l.ycn.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Guaranty  Development  Company, 
Livingston,  Montana;  to  acquire  100 
percent  of  the  voting  shares  of 
InterWest  Bank  of  Bozeman,  Bozeman, 
Montana,  through  InterWest 
Acquisition,  a  state-chartered  non- 
member  phartom  banx. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
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President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Arlington  State  Banc  Holding 
Company,  Arlington,  Nebraska:  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Arlmglon  State  Bank, 
Arlington,  Nebraska. 

F.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Hill Bancshares.  Inc..  Weimar. 
Texas;  to  become  a  bank  holding 
com.pany  by  acquiring  100  percent  of  the 
voting  shares  of  Hill  Bancshares  of 
Delaware.  Inc.,  Wilmington.  Delaware, 
and  thereby  indirectK  acquire  liili  Bank 
St  Trust  Co.,  Weimar,  Texas. 

In  connection  with  this  application. 
Hill  Bancshares  of  Delaware.  Inc.. 
Wilmington,  Delaware,  has  applied  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Hill  Bank  &  Trust  Co.,  Weimar. 
Texas, 

Bonrd  of  Governors  of  the  Federal  Rfserve 
System,  March  30,  1992. 
Jennifer  ]■  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-:-6a7  Filed  4-2-92;  8:45  am] 

BtLLIWG  CODE  6S10-01-f 


F.A.  Sewell,  III;  Change  In  Bank 
Control;  Acquisition  of  Shares  of 
Banks  or  Bank  Holding  Companies 

The  notificant  listed  below  ha? 
applied  under  the  Change  m  Bank 
Control  Act  (12  U.S.C  1817{j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41 )  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C, 
1817(j)(7]), 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserv  e  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  no!  later  than  .'\pril  23,  1992 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E,  Yorke,  Senior  Vice 
President)  923  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

i.  Mr.  F.A.  Sewell.  III.  Clinton, 
Oklahoma;  to  acquire  an  additional 
13.31  percent,  totalling  39,34  percent,  of 
the  voting  sha'-ps  of  Clinton  Bancshares, 


Inc.  Clinton,  Oklahoma,  and  thereby 
indirectly  acquire  First  National  Bank  in 
Clinton,  Clinton.  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  30,  1992. 
lennifer ).  |ohnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc,  92-7688  Filed  4-2-92;  8:45  am] 

BILLING  CODE  621CM)1-F 


W.B.T.  Holding  Company;  Application 
to  Engage  de  novo  In  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Boards  RegulaUon  Y  (12  CFR 
225  23id)ll))  for  'he  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
I  loldmg  Company  Act  (12  U.S.C. 
1843(cH8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gams  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  27,  1992. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C,  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 


1.  W.B.T.  Holding  Company, 
Memphis,  Tennessee;  to  engage  de  novo 
in  making,  acquiring,  or  servicing 
residential  mortgages  and  secured 
commercial  loans,  pursuant  to  S 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  30, 1992. 

|eniiif«r  |.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-7689  Filed  4-2-92:  8:45  am) 

BILLIMO  CODE  «51t>-01-r 


FEDERAL  TRADE  COMMiSSiCN 


Revised  Jurisdictionai  T>"e; 
Section  8  of  ttie  Ciaylo^  Act 


■loias  for 


agency:  Federal  Trade  Commission. 
action:  Notice. 

summary:  The  Federal  Trade 
C   rirriission  announces  the  revised 
thresholds  for  interlocking  directorates 
required  by  the  1990  amendment  of 
section  8  of  the  Clayton  Act.  Section  8 
prohibits,  with  certain  exceptions,  one 
person  from  serving  as  a  director  or 
officer  of  two  competing  corporations  if 
two  thresholds  are  met.  Competitor 
corporations  are  covered  by  section  8  if 
each  one  has  capital,  surplus,  and 
undivided  profits  aggregating  more  than 
$10,000,000,  with  the  exception  that  no 
corporation  is  covered  if  the  competitive 
sales  of  either  corporation  are  less  than 
Sl.OOaOOO.  Section  8(a)(5)  requires  the 
Federal  Trade  Commission  to  revise 
those  thresholds  annually,  based  on  the 
change  in  gross  national  product.  The 
new  thresholds,  which  take  effect 
immediately,  are  $10,854,481.59  for 
section  8(a)(1),  and  $1,085,448.16  for 
secUon  8(a)(2)(A). 

DATES:  This  notice  is  effective  on  April 

3, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Mongoven,  Bureau  of 
Competition,  Office  of  Policy  and 
Evaluation,  (202)  326-2879. 

SUPPLEMENTARY  INFORMAttON:  SeCtion  8 

of  the  Clayton  Act,  Ij  L.S.G.  19.  was 
amended  on  November  16, 1990.  That 
section,  as  currently  written,  requires 
the  Commission  to  announce  the  new 
thresholds  by  October  30  of  each  year, 
for  the  fiscal  year  ended  September  30. 
It  is  impossible  for  the  Commission  to 
comply  with  that  deadline  since  the 
Final  Department  of  Commerce  GNP 
estimates  for  the  quarter  ending 
September  30  do  not  become  available 
until  late  in  December  of  each  year.  For 
that  reason,  the  Commission  has  sent 
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let'ers  to  the  Chairmen  and  ranking 
mino't'y  rr.err.bers  of  the  Senate  and  the 
House  judiciary  Committees,  and  to  the 
Chairman  of  the  Antitrust.  MonopoHes 
and  Business  Rights  Subcommittee  of 
the  Senate  Judiciary  Committee, 
requesting  that  Congress  amend  section 
8[a)(5)  to  require  the  Commission  to 
announce  the  new  thresholds  no  later 
t.han  January  31  of  each  year. 

(Authority.  15  U.S.C.  19(a)(5}.) 
Donald  S.  Clark, 

Sr.crt:ary:  Federal  Trade  Commission, 
[FR  Doc.  92-7698  Filed  4-2-92;  8:45  am] 

BIL.JHO  COC£  e'W-I'-M 


Granting  o'  Request  for  Early 

Termination  of  the  Waiting  Period 
Under  tne  PreTierger  Notifications 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 


in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  031692  and  032792 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


UberTy  Me<Jia  Icr>o'a'o 
L  Davx3  W-,a",  Im—"'.''^ 

A'''co  Cooxa':"-"  '-'■"'^ 
Mesa  Ajrijres  "^;  A^^;' 
Ariertec-i  'Cyr-r-'Ti."."    '. 

nfifi,<y  3roadca=i','~g  Z-'y 

Thor"a3  ^    _e>)  E  ?^i%  - 

T^jf-as  -^  ur->  E-j-,.-.  '^ 
Aas'e  ^/ar-age^e"  -: 
CaDo(  Z<-rv.'y:o'-  j3:.» 
Sario<?t  -    f'X"."d";,    M . 

2'.-a.-Me<:  're  ^■'I'iKAa' 
^^^ODr^.r"ij"k;a*J0n  Inc. 

Dv5'*ai  zZ'j^z-f''^-^'  .- '  ^z-y 


C  M-: 


»"'«  ^?i 


-"canies.  tnc  .  Kraft  General  Foods,  lr>c 

k/wlia  CorporatKXi,  Greater  Media  Cat)(ev(8ioo  of  Western  Oakland  County  LP .. 
~  senmiUer.  Jr ,  Greater  Media  Cabtevision  of  Western  Oakland  County  LP.. 

»   ^    »s.  Greater  Media  Cablevision  of  Western  Oakland  County  LP 

»    :nc..  Industrial  Urtxicants  Co 

:  '^.  Inc..  EPIC  Hotdings,  Inc 

•  scosity  Oil  Company  (VO) 

- ;  Inc..  WestAir  HokJing,  lr>c 

ajt-'-'Aot  Inc..  Dyna  Management,  lf)C 

>■    •-    American  Rice,  Inc 


SA2.:^,:  i-'tw-ory  Management  Corp _ 

yyr  :-•   .-"•■,  h  Smuiyan,  Emmis  AM  Broadcasting  Corporation  of  New  Yo»k 

\—^^      o    ijnirardefli  HoWings  Corporation,  GMrardelli  HoWings  CorporatkDO 

\-~-f!"-,  _  ~    The  Quaker  Oats  Company,  Ghirardelli  Chocolate  Company  and  Ghirardelli... 

A-?sa-.Js  Cartxxi  Inc..  Westates  Carton,  Inc 

,•,   -?-« i  The  Maple  Gas  CorporatKxi  and  The  Maple  Gathering 

•  a  5.'->  ■'  Ufe  Insurance  Co),  The  Trump  Capital  Corporation,  E.H.C.  Companies,  Inc... 

;,  -"  c-^s,  Scott  Cable  Commurucations,  Inc _ - 

Cofaorajon  of  America,  PCA  Health  Rans.  Inc..  a  California  Corporatk)n ™..... 

Oscar  I  Corporation  (Joint  Venture),  Oscar  I  Corporatwn  (Joint  Venture).... 

c  .  Oscar  I  CorporatKXi  (Jotnt  Venture),  Oscar  I  Corporation _ , 

(xatioo,  800-Software.  Inc..  800-Software.  Inc 

co'oaation  Company  Limited  II  Oscar  I  Corporation  (Joint  Venture),  Oscar  I  Corporation  (Joint  venture). 

-   ■:  Resources  Corporation,  Muttiflex  International.  Inc 

"  -    A  o-a.x  ,  E  f  i  -  :    Ef  UINEX  U.S.  Oil  Company _ 

'^e  %^»«  •  ."■  '  ~~<,       - ;a  .   -  oert  C,  Cohen.  Metropolitan  News  Co.,  Inc 

BDwa-y  ;:  c.  's-^z'.iz-i'  ;  -.  -^--cteplan  pte __ 

E-ovef  Corporation.  A-C  HoWings  Associates.  LP.,  A-C  Holdings,  Inc « 

Cent-s  Caortal  Investors  LP.,  Marshall  Fietd  V,  Muzak  LP 

Ss'e's  :»  ~e  Holy  Redeemer,  Forum  Retrement  Partners,  LP.,  The  Lafayette/Ptiitadelphia - - 

Eowa'^f  :  •    C:r9dit  Lyonnas,  Pembridge  fto.  32  Ltd 

,  A=  '.;    '-..  s  :ft  Companies,  Inc..  The  Scott  Companies.  Inc.. 

~~  Eoc^yr   '   Eirv  Broekema.  Jr..  Bowest  Corporat)on _ 

=-?-;--;'^-c'  E  :.:---   'Tcorporated.  TransTechnology  Corporation,  Lundy  Financial  Systems  Division.. 

4;r  'ir^.^^^-    ^    .   -"  _  (LaTy)  Worrall,  Media/ Prof  esstonal  Insurance,  Inc 

A  or  E.>->;'avDn.  WiMiam  E.  Bauer,  Media /Professional  lnsurar>ce.  Inc _ „ 

-•-"-"a-  ;,ra  =aper  Company,  Salex  Corporation  Ltd.,  Scitox  Corporation  Ltd 

Me^-  =,E  Aiiied-Signal  inc  ,  Endevco  Corporation/Transducer  Technok)gy,  Inc 

5o<^Twose'-  Bell  Corporation,  Robert  W  Minerxrh,  Minench.  Inc 


*  —^  Aa~r:-' 

S'ewa"*  *    a" 


y  Systems,  Inc .  Vanguard  Cellular  Systems,  Inc.,  Northeast  Pennsylvania  Cellular  Telephone  Company,  LP. 

a-)onal.  Inc..  UETA,  Inc.,  UETA.  Inc 

ronal,  Inc..  Overseas  Trading  Corporation  (1987)  Limited,  Overseas  Trading  Corporation  (1987)  Limited 

!'  oos,  Inc.,  Intematiooal  Cablecasting  Technologies,  Inc..  International  Cat>lecasting  Technologies,  Inc 

-pantes  Inc.,  Baxter  International  inc.,  Baxter  Healtt>care  Corporation 

^ranklln  Mint  Corporation  Franklin  Mint  Corporation „„ 

-."da  Rae  Resnick,  Franklir  Mint  Corporation.  Franklin  Mint  Corporatk)n..._ 

•  4  Levy  Fund.  LP  ,  Republic  health  Corporation,  Republic  Health  Corporation . 


PMN  No. 


Date 
termirwted 


92-0634 
92-0631 

92-0632 

92-0633  I 

92-0639  ! 

92-0655 

92-0643  ' 

92-0609  i 

92-0612 

92-0649 

92-0695 

92-0696 

92-0698 

92-0699 

92-0701 

92-0667 

92-0679 

92-0688 

92-0629 

92-0638 

92-0653 

92-0660 

92-0676 

92-0686 

92-0705 

92-0713 

92-0627 

92-0637 

92-0709 

92-0724 

92-0642 

92-0677 

92-0719 

92-0583 

92-0664 

92-0666 

92-0697 

92-0702 

92-0708 

92-0727 

92-0731 

92-0732 

92-0738 

92-0741 

92-0744 

92-0746 

92-0755 


03-16-92 
03-18-92 
03-18-92 
03-18-92 
03-18-92 
03-18-92 
03-19-92 
03-20-92 
03-20-92 
03-20-92 
03-20-92 
03-20-92 
03-20-92 
03-20-92 
03-20-92 
03-23-92 
03-23-92 
03-23-92 
03-24-92 
03-24-92 
03-24-92 
03-24-92 
03-24-92 
03-24-92 
03-24-92 
03-24-92 
03-25-92 
03-25-92 
03-25-92 
03-25-92 
03-26-92 
03-26-92 
03-26-92 
03-27-92 
03-27-92 
03-27-92 
03-27-92 
03-27-92 
03-27-92 
03-27-92 
03-27-92 
03-27-92 
03-27-92 
03-27-92 
03-27-92 
03-27-92 
03-27-92 


FOR  FURTHER  INFORMATION  CONTACT 

Sandra  M.  Peayor  Renee  A.  Horton, 
Contract  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
0"ice.  Bureau  of  Competition,  Room 


303.  Washington.  DC  20580.  (202)  32&- 
3100. 


By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary- 
(FR  Doc.  92-7699  Filed  4-2-92;  8:45  am] 

BILUNG  COOC  6750-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

National  Institute  of  Mental  Health; 
Meetings 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meetinjjs  of  the 
advisory  committees  of  the  National 
Institute  of  Mental  Health  for  May  1992. 

The  initial  review  groups  will  be 
performing  re\iew  of  applications  for 
Federal  assistance:  therefore,  portions  of 
these  meetings  will  be  closed  to  the 
public  "jS  determined  by  the  Acting 
Administrator,  ADAMHA,  m 
accordancce  with  5  U.S.C.  552bic)!6) 
andSU.S.C.  app.  2  10(dj. 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Joanna  L.  Kieffer, 
NIMH  Committee  Management  Officer, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  Parklawn  Building, 
room  9-105,  .5600  Fishers  Lane, 
Rockville,  MD  20857  [Telephone.  301- 
443-4333]. 

Substantive  program  information  may 
be  obtained  from  the  contacts  whose 
names,  room  numbers,  and  telephone 
numbers  are  listed  below. 

Committee  Name:  Services  Research 

Review  Committee, 
Meeting  Date:  May  27-29. 1992, 
Place:  Embassy  Suites  Hotel,  4300 

Military  Road,  Washington.  DC  20015. 
Open:  May  27,  9—10  a.m. 
Contact:  Gloria  K.  Yockelson,  room  9C- 

05.  Parklawn  Building,  Telephone 

{301)443-0948. 
Committee  Name:  Emotion  and       ^ 

Personality  Review  Committee. 
Meeting  Date:  May  28-29.  1992. 
P/oce,- Bethesda  Holiday  Inn.  8120 

Wisconsin  Avenue.  Bethesda.  MD 

20814. 
Open:  May  28.  8: 'iO— 9-3J1  a.m. 
Closed:  Otherwise. 
Contact:  Shen  L  Schwartzback,  room 

9C-05,  ParkldH-n  Building.  Telephone 

(301)443-4843. 

Dated  March  31.  1992. 
Peggy  W.  Co'-.krill, 

Committee  Management  Officer,  Alcohol, 
Drug  A  base,  and  Mental  Health 

Administration. 

[FR  Doc  92-7745  Filed  4-2-92;  8:45  am) 

BILUNG  CODE  4160-20-M 


National  institute  on  Drug  Abuse; 
Meetings 

FHirsuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  meeting  of  an 
advisory  committee  of  the  National 
Institute  on  Drug  Abuse  for  May  1992. 


The  National  Advisory  Council  on 
Drug  Abuse  w,i!  be  performing  review  of 
applications  for  Federal  assistance; 
therefore,  portions  of  this  meeting  will 
be  closed  to  the  public  as  determined  by 
the  Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  552b(c)(6)  and 
5  U.S.C.  app.  2  10(d). 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from:  Ms,  Camilla  L  Holland. 
NTDA  Committee  Management  Officer, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  Parklawn  Building, 
Room  10-^2.  5600  Fishers  Lane, 
Rockville.  MD  208'"  (Telephone:  301/ 
443-2755). 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name,  room  number,  and  telephone 
number  is  listed  below, 
Conimittee  Name:  National  Advisory 

Council  on  Drug  Abuse. 
Meeting  Date:  May  .S-fi.  1992. 
Place:  National  Institutes  of  Health. 

Building  31  C.  Confe'ence  Room  #6, 

9000  Rockville  Pike.  Bethesda.  NfD 

20892. 
Open:  May  5,  9  B.m.-l  p  ni.:  .M.iy  6,  9 

a.m. -3  p.m. 
Closed:  May  5,  1  p.m.-5  p,m 
Contact:  Ms.  Sheila  Harley  Gardner, 

room  lOA-10,  Parklawn  Buiiding. 

Telephone  (301)  44.3-3229. 

Dated:  March  31.  1992. 
PeRgy  W,  Cockrill, 

Committee  Munofiemenl  Officer,  Alcohol 
Dr-.ifi  Abuse,  and  Mental  Health 

Administration. 

(FR  Doc.  92-7^46  F:led  4-2-92;  8:45  am] 
BIUJMG  COOC  4160-iO-M 


Food  and  Drug  Administration 
[Docket  No.  92F-0045) 

American  Meat  Institute;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  American  Meat  Institute,  on 
behalf  of  the  Ad  Hoc  Committee  on 
Netting  Materials,  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  single  componenta  of 
single-use  rubber  thread  used  in  the 
processing  and  packaging  of  food, 
including  meat  and  poultry 
FOR  FURTHER  INFORMATION  CONTACT: 
V'lr  Anand,  Center  for  Food  Sa.U'iv  iinJ 
Applied  Nutrition  |HFF-33.t!,  Foou  and 
Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  2Q2l}A.  202-2.54-^500. 


SUPPLEMENTARV  INFORMATION:  Under 

:;.r  i »-,:.. •,•.':  1   ^xi  i)'  ic  -■■',;  Gosmetic 
Act  (section  409(b)(5)  (21  U.S.C. 
348(b)(5))),  notice  is  given  that  a  petition 
(PAP  2B4312)  has  been  filed  by  the 
American  Meat  Institute,  1700  North 
Moore  St.,  suite  1600,  Arlington,  VA 
22209,  on  behalf  of  the  Ad  Hoc 
Committee  on  Netting  Materials.  The 
petition  proposes  to  amend  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  natural  rubber  latex, 
ammonium  caseinate,  talc,  an  emulsion 
prepared  from  potassium  hydroxide  and 
oleic  acid  mixture,  butylated  reaction 
product  of  p-cresol  and 
dicyclopentadiene,  dipentamethylene 
thiuram  tetrasulfide,  kaolin,  2,2'- 
methylene-bi8(4-methyl-6-/ert- 
butylphenoi).  sodium  salts  of 
polymerized  alkyl-aryl  sulfonic  acids, 
potassium  oleate,  sodium  naphthalene- 
sulfonate  poiycondensate,  sulfur,  and 
zinc  dibenzyl  dithiocarbamate  as 
components  of  single-use  rubber  thread 
used  in  the  .rtressing  and  packaging  of 
food,  incljiiinj;  meat  and  poultry. 

The  poll  nti.i  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  March  25, 1992. 

Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

fFR  Doc  92-7990  Filed  4-2-^2;  8:45  am] 

BlLLiXG   COM    l'K-<  '  .W 


Socia!  Security  Administration 

Agency  Forms  Sabmitted  to  the  O'lire 
of  Management  and  Budget  U:>' 
Ciearance 

agency:  Social  Security  Administration, 
Department  of  Health  &  Human 
Services. 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
information  collection  packages  that 
have  been  submited  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
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las*  l;s*  was  published  in  the  Federal 
Register  on  March  6. 1992. 

(Call  Reports  Clearance  Officer  on  (410) 
965-4142  for  copies  of  package) 

1.  (1)  Request  for  Address  Information 
from  Motor  Vehicle  Records;  and  (2) 
Request  for  Address  Information  from 
Emplo>Tnent  Commission  Records — 
CW60-0413 — The  information  on  forms 
S5A-71  and  SSA-712  is  used  by  the 
Social  Security  Administration  to 
determine  the  current  address  for 
missing  debtors.  The  respondents  are 
State  agencies  which  have  entered  into 
an  agreement  with  SSA  to  provide  this 
information. 

Number  of  Respondents:  4,500. 

Frequency  of  Response:  1. 

A  verage  Burden  Per  Response:  2 

minutes. 
Estimated  Annual  Burden:  150  hours. 

2.  Student's  Statement  Regarding 
School  Attendance — 096CM3105 — The 
i.ifonnation  on  form  SSA-1372  is  used 
by  the  Social  Security  Administration  to 
determine  if  a  claimant  is  entitled  to 
Social  Security  benefits  as  a  student. 
The  respondents  are  student  claimants 
for  Social  Security  benefits. 

Number  of  Respondents:  200,000. 

F~equency  of  Response:  1. 

A  verage  Burden  Per  Response:  10 

minutes. 
Estimated  Annual  Burden:  33.333  hours 

3.  Time  Report  of  Personal  Services 
for  Disability  Determination  Services — 
0960-0408— The  information  on  form 
SSA^514  is  used  by  the  Social  Security 
Administration  to  collect  data  necessary 
for  detailed  analysis  and  evaluation  of 
costs  incurred  by  DDSs  in  making 
disability  determinations.  The 
respondents  are  State  DDSs  which  make 
these  determinations  for  SSA, 

Number  of  Respondents:  54. 
Frequency  of  Response:  Quarterly. 
A  verage  Burden  Per  Response:  30 

minutes. 
Estimated  Annual  Burden:  108  Hours. 
0'.J3  Desk  Officer:  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  0MB  Desk 
Officer  designated  above  at  the 
following  address:  0MB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3208,  Washington, 
DC  20503, 

Dated:  March  30. 1992. 
Charlotte  Whitenight, 
Acting  Reports  Clearance  Off icer  Social 
Security  Administration. 
[FR  Doc.  92-7641  Filed  4-2-92;  8;45-aml 

BILLIMG  CODE  <190-M-«I 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 

Community  Planning  and 
Development 

Docket  No  N-92-t917;Fa-2?34-N-72] 

Federal  Property  Suitable  as  Facilities 
To  As.sist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUID  for  suitability  for  possible  use  to 
assi>'  thf'  homeless. 
addresses:  For  further  information, 
contact  James  N.  Forsberg,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended.  HUD  is 
publishing  this  Notice  to  identify  Federal 
buildings  and  other  real  property  that 
HUD  has  reviewed  for  suitability  for  use 
to  assist  the  homeless.  The  properties 
were  reviewed  using  information 
provided  to  HUD  by  Federal 
landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  of  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration.  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 


Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS. 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning,  U.S.  Public 
Health  Service,  HHS.  room  17A-10.  5600 
Fishers  Une.  Rockville,  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  56  FR  23789  (May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GS.A.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  m.ade  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  Notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions  or 
write  a  letter  to  James  .\.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanjtar\'  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  Dept.  of  Transportation: 
Ronald  D  Keefer,  Director, 
Administrative  Services  &  Property 
Management,  DOT,  400  Seventh  Street 
SW„  room  10319,  Washington.  DC  20590; 
(202)  366-4246;  Dept.  of  Energ>':  Tom 
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Knox,  Realty  Specialist,  AD223.1, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585;  (202)  586-1191; 
[These  are  not  toll-free  numbersl. 

Dated;  March  27,  1992. 

Paul  Roitman  Bardack. 

Deputy  Assistant  Serrftary  ^or  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  FOR  04/ 
03/92 

Suitable /Available  Properties 

Buildings  (by  State) 

Colorado 

Bald  Mountain  Microwave  Bldg, 

Berthoud  Co:  Larimer  CO  80513- 

Landholding  Agency:  Energ>' 

Property  Number:  419210001 

Status:  Excess 

Comment:  223  sq.  ft.,  most  recent  use — 

communication  equipment  bldg.  metal 

frame,  off-site  removal  only 

Suitable/Unavailable  Properties 

Buildings  (by  State) 

Michigan 

Power  Jio'jse  Rldg. 

Station  Ludington 

Ludmgton  CO'  Mason  Ml 

Landholding  Agency:  DOT 

Property  Number  B79210124 

Status:  Underutilized 

Comment:  420  sq,  ft..  1  story  UrnJ^  frame, 

potential  utilities,  most  recent  use — 

storage. 

[FR  Doc.  92-7516  Filed  4-2-92.  8:45  dm] 

BILUNG  CODE  «10-2»-M 


Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

(Docket  No*.  N-92-3231;  FR-2986-N-02:  H- 
92-3232;  FR-2987-N-02:  N-92-3267;  FR- 
3068-N-02] 

Announcement  of  Funding  Awards,  tor 
Supportive  Housing  for  Persons  With 
Disabilities,  for  the  Elderly  and  tor 
Persons  With  Human  Acquired 
Immunodeficiency  Virus  (HIV) 

agency:  Office  of  the  Assistant 

Secretai^'  for  Housmg-Fecipryl  Housing 

Commissioner,  HUD. 

ACTION:  Announcempnt  of  funding 

awards 

SUMMARY:  In  accordance  with  section 
102{a)(4)(C]  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  as  a  result  of 
competitions  for  funding  under  the 
following  three  notices  of  fundinjj 
availability:  (1)  Supportive  Housmj!  '; t 
the  Elderly,  (2)  Supportive  Hr:ijs:n);  for 
Persons  with  Disabilities,  and  ,^  V 
Supportive  Housing  for  Persons  with 
Disabilities — Set-aside  for  Persons 
Disabled  as  a  Result  of  Infection  with 
the  Human  Acquired  Immunodeficiency 
Virus  (HIV).  The  announcement 
contains  the  names  and  addresses  of  the 
award  winners  for  these  three 
competitions  and  the  amounts  of  the 
awards. 

DATES:  April  3,  1992, 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  VV,  Wilden,  Director,  Assisted 
Elderly  and  Handicapped  Housing 
Division.  Office  of  Elderly  and  Assisted 

Housing.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington.  DC  20410,  telephone 
(202)  708-2'"30.  The  TDD  number  for  the 


ired 


OH -4594. 


hearing  imp; 

[Thesp  are  net  toilfri'r  ■"  .-:,'^f-rs 

SUPPUEMEP*TARV  INFORMATION:  The 

purposes  of  liiese  competitions  was  to 
(1]  provide  assistance  to  private 
nonprofit  organizations  and  nonprofit 
consumer  cooperatives  to  expand  the 
supply  of  supportive  housing  for  the 
elderly;  (2)  provide  assistance  to  private 
nonprofit  organizations  to  expand  the 
supply  of  supportive  housing  for  persons 
with  disabihties;  and  (3)  offer  a  set- 
aside  of  units  for  housing  for  persons 
disabled  as  a  result  of  Infection  with  the 
HTV. 

The  1991  awards  announced  in  this 
Notice  were  selected  for  funding  in 
competitions  announced  in  f  cdrral 
Register  notices  published  on  June  12, 
1991,  at  56  FR  27126.  27093,  and  27138. 

A  total  of  $375,593,600  of  capital 
advances,  with  $20,690,800  in  project 
rental  assistance,  was  awarded  to 
Supportive  Housing  for  the  Elderly.  A 
total  of  $85,315,300  of  capital  advances, 
with  $5,169,500  in  project  rental 
assistance,  was  awarded  to  Supportive 
Housing  for  Persons  v^th  Disabilities.  Of 
this,  $12,380,000  of  capital  advances, 
with  project  rental  assistance  of 
$728,300.  was  awarded  to  Supportive 
Housing  for  Persons  with  Disabilities  as 
a  Result  of  Infection  with  the  Human 
Acquired  Immunodeficiency  Virus 
(HIV). 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15. 1989),  the 
Department  is  publishing  the  names, 
addresses,  and  amounts  of  those 
awards,  as  set  out  at  the  end  of  this 
Notice. 

Dated:  Marcli  30. 1992. 
Arthur  J.  HiU. 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 


Section  2Z'2  program  for  ^he 

Et-DtRLY,  Fiscal 

YEAR   igf 

SI  Selections  (To  Accompany  HUD  92-17) 

Office 

FHA  and  proiect  rental  assistance 

contract  (PRAC)  numoe'S   sponsor 

name  BnO  address 

LocatKm 

Metro  or 

rwn- 
metro 

Minorrty 
code 

Number  o( 
projects 

umts 

Caprtal 

grant 

amount 

Rental 

assistance 

contract 

auth 

\ 
Region  Boston 
State  CT 

Hartlcrd             ..|  017-EEC»C1''CT26-S9' l~0l01, 

Bndgepon  Roman  Catholic  Dio- 
cese.     238      Jewetl      Avenue 
Bridgeport.  CT  06606 

HartfOft 017-EE00£,'CT26-,S91^-O02 

West  Bock  Development  Corpo- 
ration,   333   Valley   Street.    New 
Haven,  CT  06515. 
SutDSijftctal 1 - ~ 

Bridgeport.  CT 

New  Haven _ 

M 
M 

2 

72 

41 

113 

4949600 
2911500 
7861300 

276600 

2 

157500 
434100 
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^E  Elderly,  Fiscal  Year  1991  Selectioss  f^c  Accompany  HUD  92-17)— Contfnued 


UMI 


1                         1 

Pentai 

Office 

FHA  andarMBd  rental  asststarwe 

contract  (PRAC)  nurv^^  si>^nsof 

name  and  ao<r-,'- 

Location 

Metro  or 
non- 
metro 

Mtnority 
code 

Numtier  o< 
projects 

UnNa 

aiTKXtnt 

assistance 

coi^  tract 
auth 

S'a-e  «» 

"  ■     -•"rf- 

023-EECX>-  ^~  *     .91 1-004,            East  Boston.  MA. 

Bostor  ;.  r— -T.., •  ifv  "v>vetopfnent 

M 

47 

2-.)<  •  C;-'<^ 

■y:;i^qcj<) 

Corpofa-:--     •:  Ma',.-ai  Street. 

East  Bcs-:..'   V-  ,;       s 

K'  ?--.r 

Ayi-PFOr^    Mi"'*^.    -iQ       -(V)7                '   Urtvlrin    kiA 

M 

123 

RS'>'^i?O0 

•'•.?'f^'Xi 

Ron«an    CaQ~.    A.xix»ocese    of 
Boston,     2101     Commonwoalth 
Av«    B"q^to"  MA  02125. 

Boston 

023---    •"   V<i  ♦    S911-O10,    Co- 

oot-T-.'-   ^»M-.rc<3S.  Inc..  259000 
Gf*..-^-.^:    Rd.,    Oak    Par*.    Ml 

4623 '. . 

Boston.  MA.    _.„ 

M 

80 

S69t6,3X 

337700 

>."  Si^cr-^-ia^        -1 

„ 



3 

2s: 

i^M'"TO 

106C?00 

5'j:e   N" 

Ma'^C'^*^'-^ 

SJ■.!^er"  Ne*  "a'-ts^re  Serv- 
ices. P.O.  BoT  S040,  Mancfies- 
ter,  NH  03106. 

Rochester.  NH 

M 

44 

25.':.9-M 

133400 

>.^S^>C'^^.              ..| 

1 

4.'. 

?559100 

133400 

Su*^'   - 

Cv  ^v^fy>.^r  o 

:  .^  rr:v  •    :;'  ;-    S911-001.    The 

Bristol  R1 -. 

M 



.1^ 

349-190O 

191400 

■irs:ci     ^ -'jn-^r-.-m,    399    Hope 

:,:->„   5"iiot,  R)  028O9. 

r 

49 

*>6 

34  ^4  X>0 

3  •  i^ftia^ 

191400 

ijCS.^t,;*3 

__      ._.          _ _ 

'■f9'T0 

^901^:*^    Sf."«f    '  ^*Tr 

S'.^'s   V.' 

\e*3f^ 

031 -EE0OVNJ39-S91 1-001.    The 

Atlantic  Hightands, 

M 

.....,.■. 

58 

4025300 

244ft00 

P--.srv  ■,:>%<-     Homes    of    New        NJ. 

je^v,      -ND,      103     Camegw 

^-  •»'  Pnnceton.  NJ  08543. 

^'j(yy.^Cf:''.A' 

- ~ 

-- - — -- 

_ 

1 

58 

4025 300 

?<IJ8'XI 

N-w    '  XX 

01 2-eE003 /NY36-S91 1 -003, 

Me—     '.  ■      :  r-<-j    Council    on 
Jev*<s-       =v  «>.-,,      #9      Murray 

Sv=«,   Nt>»  rofx,  NY  10007. 

New  Yofli-Bronx, 
NY. 

M 





124 

1006MOC 

53 :i00 

\c<«    '  D'1( .  , 

012  €-'.'>:.  N 'SS-SS' 1 -006.  New 

•r  yn   -■>,.»>-; i'.'-  T'  rxjoKX  Orti- 
zes i              '.disis,.     3L,    New 
Yofk.  NY  10038. 

New  York-Bronx. 
NY. 

M 

119 

S33350C 

5  •  »T0 

01 2-EE007/N  Y36-S91 1 -007 

Brentwood.  NY 

M 

85 

>■',  .Y 1 ''  ^-'y 

366800 

Roman     Cattxstic     Diocese     of 

Rockvilte  Centre.  50  Noftn  Parts 

Ave.,     Rockville     Centre.     NY 

11570. 

New  YcyV 

01 2-EE020/NY38-S81 1  -020      SL 

New  Yort-Staten 

M 

72 

5860900 

310100 

Vincent's     Medical    Center    of 

Is.  NY. 

Rtchmond,    355    Bartl    Avenue, 

Staten  islwid.  NY  10310 

New  Yorti ._ - 

012-EE026/NY36-S81 1-02S, 

New  Yori(- 

M 

4 

99 

9399600 

428000 

Ridgewood     Bushwick     SeoWr 

Brooklyn.  NY. 

Citaens   Council.    207   Wyokoff 

Ave..  Brooklyn.  NY  11237. 

New  Yart 

012-EE027/NY36-S91 1-027, 
M8D  Community   Housing  Cor- 
poration,     1762     Boston     Rd.. 
Bronx,  NY  10460. 

f^ew  York-Bronx. 
NY. 

M 

2 

83 

66293X 

a-jp-M 

Q12-EE030/NY36-S911-0'M      Lu. 

Nnw  Ynrii- 

M 

87 

695400 

375600 

theran  Me(*ca(  Center,  1 50  55th 
St.  Brooklyn.  NY  11220 

Brooklyn,  NY. 

Now  Yor* _. 

01 2-EE033/NY36-S91 1 -033. 
Hope  Community,    Inc    177   E. 
104th  St..  New  York.  NY  10029. 

New  Yoflc- 
Manhattan,  NY. 

M 

4 

102 

8295600 

44  • !  00 

Buffalo      _. 

014-EE011/NY06-S91 1-011,     St 
Mark's        Episcopal        Church, 

Dundee  Nv 

NM 

40 

2366300 

129900 

Chapel   Street   Penn   Van,   NY 

14527. 

Subsub  total 

9 
10 

en 

669 

65a3620C 

6966 '  S'X 

3462  "X) 

S  .osubtotal 

- 

3706900 

Saw  3E 

Philadetphia 

032-EE001/DE26-S912-001.     Lu- 

Dover, DE ... 

NM 

49 

2a.'-;'S00 

165100 

theran      Community      Services. 

1304  North  Rodney  Street  Wil- 

mington, DE  19806. 

^r^^jtitotal 

..^1 «. _..„ 
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Section  202  Program  for  the  Elderly.  Fiscal  Year  1991  Selections  (To  Accompany  HUD  92-17)— Continued 


FHA  and  pfCfecl  'entai  assistafxe 
C>*f>ce  ccntraci  (PRAC)  numbers,  sportso! 

name  and  address 


State  MD 
Baltimore 


Subsubtotal 

State  PA 
P'nsbufg^ 


P'lsburgh 

Philadelphia  . 

P*>itaOelphia 
Philadelphia  , 


Location 


Metro  Of 
non- 
iTi*tro 


052-EEVMOO6-S911-4X5r     As-  "  Pikesviiip   MD.. 
SOOated       Jewish       CxjmmunFTy 
FederatKjn     lO'    W    Ml     Royal 
Avenue.  Baltimore.  MD  21201 


Subsubtotal 

Sla*e  VA 

RicfirrxxxJ   . 


f^ichmond 


Pschrnond 


Subsubtotal.. 

Subtotal    

Region   Atlanta 
Sta'e  AL 

Birmingham 


Birmingham 


033-EE(X;3.  PA.28-S9' '  -0C3 
VVHC    Purai    &>mmunrry    Heait'i 
ServKe,  51    EucW  Ave  ,   Biook- 
ville,  PA  ^bS25 

033-EEOO8/PA28-x'9i  i  -008, 
Actiofi  Housing,  inc  ,  "''wo  Gate- 
way Ctr,   iOlh  Floor    Prnsburgh, 
PA  15222 

034-EE001'PA2«^S9-^-aOOi  "-'ed- 
eration  Housing.  Inc  ,  89O0  Roo- 
sevelt Blvd ,  Priilaoetpnia,  PA 
19115 

■334-EE0C3/PA26-S91 1-^)03  Gal^ 
lee  Village,  iric  '  7  Penn  valley 
Road,  Levtttown   PA  i9C'54 

034.-EEOC7  ,-PA26-S9l  1 -0C-" 
Philadelphia   Presbytery   homes. 
Inc..    01    Aktwyr^   Center,    ViHarv- 
ova,  PA  19085. 


05 1 -tE007,'y  A36-';9t  t  ^,«)7, 
ijolden     Age    Christian     Home, 
'nc  .   P  0    Box   247    Mec-tianics- 
ville  VA  231 1 1 

051-EE008/VA36- 5911-^0138 
John  H  Wellons  Foundation   Pt; 
Box  1254,  Dunn.  NC  28334 

061 -EE009/VA36-S91 1-009    Nor 
folk    Urban    Outreacn    Ministni, 
1  3C"  CoHev  Avenue   Nonolk,  VA 
23':-'' 


Br-JOkjillP    PA..._ 


Oor'ncnt    t:^A,, 


PNiadetpnia  P" 


Mornsville    PA 


»acJeip-'na. 


Me^r;a"icsviite.  .'A 


S>.;T'^ampion 
C^tinty    vA. 

t -^cxyia   V  A  ... 


M 

NM 
M 

M 

M 
M 

M 

NM 
NM 


BirminghaTi. 


Bl."~'ing';3m 


SijDsut;tctai.. 
State   t^L 

JacKSCnv'lie 


062-EE001/AL09-S91 1-001.  VoJ- 
unteers  of  America.  3813  N. 
Causeway  3tvd  Metame  LA 
7r)CC2 

062-EE-002  A>.09-S9'^-OC2  Mafs 
Hill  Bible  Sch  S  Lauderdale  O' 
N  Home,  696  Crox  Creek  Parx- 
wav    Floren<-e    AL  35630 

062-EE003 .'  AL09-S9 1 1 -O03 
Cental   'Conference   of    'ti 
Acfventists.    715    Youngs 
Nashville,  TN  37202 

062-EE0O5/AL09-S91 1  JX)6 
bst    Hosprtal    ot    Gadsden 


Guntersville.  AL . 


Florence   AL 


S 

Day 
ar* 


Huntsvllle   AL. 


i'.)Cf   Goodyear 
3e^.   Al  35999 


sac- 
■nc 
Avenue    Gads- 


AL  . 


jackg.onw'i'e 


Jacksonville 


Jacksonville . 


06&-EE002/FL29- S9 '- 1  --308,  Dio- 
cese of  Ventce.  10O0  Pinebrook 

Rd  ,  Venice,  FL  34292 

066-EE003--FL29-S9tt-,ci2  :>o 
cese  of  Paim  Beacti,  9996  N. 
Miiitany  Trail.  Palm  Beach  Gar- 
dens  PL  33401 

067-EE003.FL29-S91 1-004.  Dio 
cese  of  Venice,  1000  Pmebroo*, 
Rd    Vence,  FL  34292 

067  -E  E  008 ,-  P  L29-  S9  ^  1  -C 1 0 
GofXJwill        Irioustnes-Suncoasi 
:nc  ,  P  C   Box  14456.  St,  Peters- 
burg, fl.  33  ■'33. 


Charlotte  Courtly, 


T'8  Beach,  Fl 


Safas:-t,a   FL.. 


PTtellas  County.  FL 


Subsubtotal ., 


L ._ _ 


NM 


M 


M 


M 


NM 


M 


M 


M 


N,_rnt.:'e'  of 

projects 


10 


116 

116 
57 

43 

107 


CapiUI 

grant 

amourn 


100 

357 

72 

40 
71 


183 

705 


45 

41 

76 

55 

217 
55 

65 

52 
B4 


7021400 

7021400 
3192400 

2399200 

7272700 


50    2817200     190700 


Rental 

ass»tar>c« 

contract 

auth 


6811600 

22493100 
3513800 

1952100 

3636400 


1978000 

1696200 

3340600 

2326700 

9343500 
2957100 

4666200 

2426600 
4386600 


286    14438500     717500 


368000 

368000 
165500 

127100 

408200 


381500 

1273000 
204200 

113400 

201400 


9102300  1    519000 
41418300    2325100 


111800 

101600 

193100 

139700 

546200 
147300 

225000 

122900 
222300 


11490 


Federal  Renter       Vol    s:'    \  «    b">    '  Fnday,  April  3,  1992  /  Notices 


19  92 


UMI 


Sect'on 

202  Program  fob  'he  Elderly,  Fiscal  Year  1991  SeLEcrioNs  Fo  Accompany  HUD  92- 

1 7)— Continued 

Offc« 

Fv-j  a"r:  y-'-^z'  -erta:  aaii>fnc« 
cor.trac:  <PHAC)  .lumbera,  ipontor 

Location 

Metro  or 
norv 

Minority 
code 

protects      <        "^"^ 

Capita! 
grant 

Rental 
assistance 

fv>ntrqr-! 

name  and  address 

metro 

amount 

autti 

S'?.*e    'j- 

Ala'-3    

061 -EE005/GA06-S9 1 1  -005. 
CXjaMy    Uvmq    Service*.    3605 
Ca«npb«ltto^    o,ai    S.   Atlanta, 
GA  30331 

Atlanta.  GA.._ 

M 

2 

120 

5478100 

?.0"00 

«"S'M 

061-EE006/GA06-591 1 -006 

Qarfce  County.  GA. 

M 

SO 

2394300 

1?6^00 

United  Chdrcft  Hofnes,  170  East 

Center     Street 

Manon,     OH 

43302 

Sj^^uC*"^.! 

M 



2 

170 
40 

7872400 

1939TOC 

d  la's  00 

S"a'9   1"  • 

De3-EE009/KY36-S91 1-009. 
Pleasure     Valley     Uons     Club, 

Looisvilie,  KY 

1  :95W 

4949  Terry  Road,  Loureville.  KY 

40216. 

StlCSJJf?'!'      ..„ 

r 

1 

40 

19?^.?00 

'09600 

Sta'e   v^5 

065-eE001  /MS26-S91 1  -001 

Corinth,  MS 

NM 

40 

1732400 

lO'iOO'O 

United  Church  Homes,  1 70  East 

Center     Street. 

Manoo,     OH 

43302 

j^'^K^'Vl 

065-EE003/MS26-S91 1  -003. 
Cattwfc  Dwcose  o«  fttoxi.  PO 

Petal.  MS 

NM 

33 

1438100 

8.5800 

- 

Box  1189.  Biloxi,  MS  39533 

JacKson 

065-EE004/MS26-S91 1-004.     Ml 
Carmel       Missionary       Baptist 
C^urc^  621  Mobile  Street.  Hat- 
tiesborg.  MS  39401. 

Hattiesburg.  MS 

NM 

2 

24 

1039400 

62i00 

Softsubtotal 

Winston-Salem. 

M 

3 

97 
42 

4?G99iX 
2201400 

2'-^2?90 

053-EE001NC19-S91 1-001.    Vfm- 

115000 

i'zr-^^ia"  -^jsing  FourxJatwn, 

NC. 

It.:     4"   sx-  Cherry  St.,  Win- 

s':- -a-^   NO  27101. 

Gre«nstxxo 

05:  EE^  :   NCI 9-S9 11-002, 
jx    -i   A  ellons  Fouodalion.  PO 
B:-  ',:-■:  4   Dunn.  NC  28334. 

Duna  NC 

NM 

36 

1931500 

98600 

G'i»^sfxyo 

0^     tE'   '   '.Ci-Sgi  1-003.  First 

■--=»sDv-^'  a-    .:-,jrch  of  Concord. 
P-:      Efe:;>     '39,     Concord,     NC 

Concord,  NC..- 

M 

■"" 

»»......•••.»■........ 

40 

2068500 

109500 

G'ee'^'^txv-n 

r    ■c":04.NCl9-S91 1-004. 
-->  :tv  bons  Club.  PO  Box  880, 

Shelby  NC 

NM 



46 

2482200 

131400 

-^*Dy.  NC  28150 

=  5-€  E006/NC1 9-S91 1 -006, 
r  -*-:*-      Housing     Improve- 
rt.  ■       .:.5fation,  PO  Box  2185. 
Pa.ei^n,  NC  27602 

Gamer.  NC 

M 

' 

41 

2199700 

109500 

G'8«<^SCiO'C 

:53-£E009/NC19-S91 1-009,    Ro- 
anoKe      Amaranth      Community 
Health    Group.    PO    Box    644, 
Jackson.  NC  27845. 

Jackson.  NC 

NM 

10 

546200 

27300 

i.cwc  total 

6 

217 

11429500 

S91300 

Siaie   bC 

Coiumtxa  ..    . 

054-EE002/SC16-S91 1-002. 

Manon  County,  SC .. 

NM 

2 

53 

2346800 

132100 

L«*'a   Ot^   "^.v;  Missior^ary  Bap- 

t^    -^           •       Box  461.  Manon. 

Cotumtjia ._ 

OS'S  .  -          -016-3911-003. 
C  •  -   .,-',_    Calhoun    Allendale 
r      --    .       AA    PO    Box    710. 
G  .i.-.^j.i£Aif  9.  SC  291 16. 

Bamberg,  SC 

NM 

2 

36 

1605700 

91400 

i.jt'i.j- 'otal  

911-001. 

Oak  Ridqe.  TN 

M 

2 

89 
41 

3952500 
1824600 

223500 

'<fx>Kviiie 

0e7-£E0O1/TN37-S 

- 

100800 

Douglas     Cherokee     Economic 

Authorty.  PO  Box  1218.  Moms- 

town.  TN  37816. 

SvCs-r-Dtal 

NM 

** 

1 

41 
42 

1824600 
254200 

100800 

'  i-L:i<;an 

056-EE001/VQ46-S91 1-001.    Lu- 

Sl Thomas.  VI 

106700 

theran    Soc     Services    o4    the 

Virgin  Islands.  PO  Box  866.  Fre- 

deriksted.  St  Cre.  VI  00841. 

SocsuDtotai    ...J 

- 

1 
24 

4; 
1199 

2542200 

57552300 

1!J6700 

Subtotal -_ 

3061200 
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FHA  and  project  rental  assistance 
Office  contract  (PR AC)  numbers,  sponsor 

name  and  address 


Region:  CNcago 
State:  (L 

CtKcago 

Sutssubtotal ...._ 
Stale  IN 

Indianapolis 


Indianapolis  . 


07 1-eE0l9/!LO&-S9-<  1-019.  Lu- 
tfieran  Social  Services.  'OO'  E. 
Touhy.  Desplames.  IL  600*6 


Location 


Chicago,  IL . 


073-EE001/IN36-S911-001  ■f^le 
Salvation  Army.  800  North  Dear 
bom  Street,  Chicago.  IL  6O610 

073-EE0O3,''IN36-S91 1-003, 
United  Church  Homes,  170  East 
Center      Street      Manon.      OH 
43302 


lndiar,apolis    IN 


Gosher,  IN  ,.„__ 


Subsubtotal 
State:  Ml 
Detroit.. 


044-EE001  /MI26-S91 1  -001 , 
Greater    Grace    Temple,    Sever 
Mile  Rd  &  Shiawassee    DetroiL 
Ml  48225 

Detroit 044-EE002/MI2&-S9il-002,     Cj> 

operatrwe  Services,  Inc  ,  2590C' 
Greenfield  Rd ,  OaK  Park.  Mi 
48231 

Detroit 044-E011. 'Ml 28-89 11-011,      Sis 

ters,  Servants  of  tfie  Immaojlate 
Heart.  610  W  Elm,  Monroe,  Ms 
48161 

Grand  Raptds  ,.,  047-EE001/MI33-S91 1 -001.  five 
Cap,  Inc..  302  N  Main  SL, 
Scottville,  Ml  43454 


Detrort  Ml 


£  corse.  Ml 


Detroit,  Ml 


Sufcsubtotal.. 
State  MN 

Minneapolis 


Minneapolis 


Sut»subtotal- 

State  OH 
Oeveland 


Cleveland 


C'-eveiarKi 


Ceveiard 


C;evetar,i.l 


Cleveland 


Cleveland 


CoiurTiC>uS 


092-EE0O4,/MN46-S9i  1 -004 
WestmHTSter     Ckxporation,     3£B 
West  Kellogg  Btvd  ,  Si  Pam  MN 
55102 

092-EE005'MN4&-S91 1-006 
Guardian      Angeis      Foundatior. 
300    Evans    Avenue,    Elk    River, 
MN  55330 


042-Ee002,'OHi?-S91l-0C2  Na- 
tional  Churcti  Residences,  ?335 
North  Banli  C>rve  CoiumOus, 
Qh  43220 

042-EE004,'OH-2-S91 12-004 
Samt  Chanes  Hospital.  ?6O0  Na 
varre.  Oregon   OH  43616 

042-EE005,'bH12-S9- 1^.305  Erie 
Huron  CCimmunrtv,  908  South 
Depot  Street.  SandusKy,  Oh 
44870 

042-EE006/OH 12-891 1  ~)0e  £'« 
Huron  Communrty  908  Skxjth 
Depot  Street.  Sandusky,  OH 
44870 

042-  E  E  008  /  OH  -  2  -  S  9 '  1  -008 
Zoar    Lutheran    Church     3 "  4    E 
n,5iaia  Avenue,  Per^ysburg   OH 
43551 

042-EE0100,--OH-2-S9l  1-010 
Untied  Church  Homes    ' 'C-  East 
Center      Street,      Manon       Oh 
43302 

042-EE011.'OH12-S9'1--C-' 
Unrted  Church  Homes.  i  'C  Easi 
Centfw      Street,      Manon.      0»^ 
43302 

043-EEOC>1/'OH16-S911-OC1  Na 
tiona)  Church  Residences.  2335 
North  Bank  [>'ve  ColumboS, 
OH  43220. 


^udington,  Ml . 


jakdak^   MN. 


Elk   Rrver    MN.. 


Metro  .or 
non- 
metro 


Mioonty 

code 


Pirxllav   OH.. 


Ore<x:'n   OH . 


AiMari 


OH 


SdndusKy,  OH., 


M 


M 


M 


M 


M 


M 


NM 


M 


M 


NM 


M 


NM 


NM 


protects 


P^fr 


iiuaii,  OH..„ 


Ashi: 


OH., 


Chillicct'-'e   Oh 


M 


NM 


►,M 


B1 

61 
75 

41 

116 
89 


Capita 

gram 

•mount 


rt'S.M^";'^"'w~.e 

^^.uact 
•uth 


60 

24 

273 
SO 

S3 

103 
37 

50 


29 


SO 


40 


37 


46 


3844900 

3844900 
3550600 

1951200 

5501800 
5309600 


60    4774100 


4774100 

1163500 

16021500 
3022600 

3023200 

6045800 
1864200 

2874300 
1899100 

1593400 

2747200 

2068500 

1957000 

2438000 


245900 

245900 

215700 

116600 

332300 
287800 

256400 

258400 

65200 

869800 

158600 

168100 

326700 
121000 

163500 
117700 

94800 

163500 

130800 

121000 

133200 
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19  92 


UMI 


■O'lice 

coT'.-act    --i'.,  -■,,"ir»"s,  sponsor 

Location 

Matroor 
rwiv 
metro 

Minority 
code 

proiects 

Caoitai 
gram 

arrxxjnt 

assista.ice 
co^'t-^ci 

aut^ 

Colun«xi«— 

043-EE002/OH16-S91 1-002.   Na- 
tional Ctkjrch  Residences,  2335 
North    Bar*    Onve.    ColumtuM, 
OH  43220. 

Colombos,  0H_ 

M 



55 

29  5  2800 

153300 

Coiu.-IDjS— 

043-€E0O4'OH16-S911-004.             Bexley.  OH 

M 



..„ 

40 

2110100 

115800 

J<?^>'    ti'-imonity   SenKX   Crti- 

ze-i     -  _<5ing.     1145     Coltege 

A,9-«    ..V.  --.s,  OH  43209. 

Co«i>-C'^s 

:4^-f;>:^  :--■-  i9n.-oo8 

Ashvflle.  OH „ 

M 

41 

2162900 

118700 

&'^ur-^es      ^'--'O     fof     Senior 

Ho^%!^<,.    •  ■><;    E    Union  Street 

O't'^^ixi    ;)H  43113. 

r;'<'j~D'js  _ 

043  ?  -  :        >16-S91 1-010, 

North  Lewfsburg, 
OH. 

NM 

40 

2110100 

115800 

U-.-.kJ     -.J"-  --.-r.-^    170  East 

Ce-'Hf         S--^-'          VM'^DO,        OH 

43302. 

I>.j"C'..3   

043-EE012/OH16-S91 1-012. 
United  Churd-  -onw*  170  East 

Bellefontaine,  OH .... 

ND4 

46 

243800C 

1332C>0 

^ 

Center     Stre*         ».'a  on,      OH 

4330^ 

Sofca    

13 

54  7 

?9175S(>-^ 

'-  6S83C'0 

Stale  W! 

M  "*%.,*  y^  „ 

07S-EE004/W139-S91 1-004.     Lu-     New  Berlin.  W1 

M 



*B 

2645::": 

1  396=30 

theran    Sooa     »fvves,    3200 

West  KHgNarv      .^    >^  twaukee. 

WIS320& 

- 

5.jotota) 





1 
23 

48 

264  6  "X: 

6323S20C 

':  Y46O0 

Subtotal 



3&j2»00 

=5egwn:  Fort  Worth 

Stale-  AP 

_.■"!«  3->rt< 

082-EE002/AR37-S91 1-002. 
Area  Agency  on  Agmg  ol  N.W. 
Artiaftsaa.  Inc.,  PO.  Box  1795, 

"ar'-sor   A?5  72601. 

Gentry.  AR.. 

NM 

20 

8:-4&: 

46'90D 

L;**'.**  =iry< 

:<^;'.  =  rxi  4^37-5911-003, 

-■-•a   Aj-"'x~»  on  Aging  ot  S.E. 

WHmot  AR „ 

NM 



16 

66  •  .*:i': 

35200 

i  ■a'<^»     -<:.  PO.  Box  8569, 

-.r».     ^^t.       iP     71611. 

L"^'*^   Ci  -,•-„ 

>=!; -:  -  -'':4  -v  r37-S9i  i -o04, 
.v.=,5    Aj.i-,:y  on  Agmg  of  S.E. 

Pme  Blutf.  AR..._ 

M 

41 

^6962'y:■ 

96100 

»-Vi-5a-.     -K..   PO    Box  8569, 

-■^'>  Skjti.  AR  71611. 

;_  T**^  q  y-,. 

V  ?  -  >05/AR37-S91  1-005. 

Kensett  AR 

NM 

20 

827400 

S<59i'X) 

A--U    P-,-nr    Area    Agency   on 

Ac-G     =  -     Box   2637.   Bates- 

•■,,•6,  Aft  ,'t503. 

UaeRock 

082-EE006/AR37-S91 1  -006, 
w^x^o    River    Area    Agency    on 
*?-,    PO    Box   2637.    Batee- 

Bradford,  AR „ 

NM 

^ 

16 

«.D  •  »0 

37500 

UtTJe  Rock 

082-C-:  •-:   i ^37-5911-008.   Dio- 
ce<-^     *  .  t-e  Rock,  2415  North 
T.--'    .*•«  Sock.  AR  72207. 

Palestine,  AR 

NM 





20 

9£:,".v-i-: 

*(>9ri(:. 

Utie  Roc* 

082?  i  •>   i  =  37-S91 1-009,   Dio- 
cev.  ?<  .-e  Rock,  2415  North 

Strong,  AR _ 

NM 

20 

a: -400 

46900 

Tyie'   _-t)e  aock,  AR  72207. 

Little  Rock.._ 

082-EE013/AR37-S91 1-013. 
Crow*evs    Ridge    Devetopment 

Leachville,  AR..._ 

NM 

20 

a;.-"VjO' 

46900 

Co....,      .-;      PO     Box    1497. 

Jor^sr-y?    AR  72403. 

Lrttte  Rock...... 

~H:-i-:., '  i  A=!37-59i  1-014. 
i--a    Ag(^-,->  ot  Aging  ot  S.E. 

Sheridan,  AR 

NM 



16 

66  •  *:■: 

3^500 

i na— ia<.     nc,   PO    Box  8569 

p-n*^  i;,,i    \R  71611 

L-We  Rock 

:j-   ;::;  "-   i  =137-591 1-016. 
A-:ta    ^^--'^--i    on   Aqing   of   W 
0--1    A-»      -.-_     -,;d  Matvem 

Casa.  AR 

NM 

— 

10 

413700 

23400 

LM*  Rock 

082-E-  :•-  .-.-    ■  .r    -017, 

Corc'*.^'»  ■-':■, ^-v.;    inc..  1590 

Ccrt.^J,:.       A,^,-,,.::         3^-.«,VlHe,      AR 

72^.- 

BatesviHe.  AR 

NM 

.................... 

20 

82  ^'".X 

46900 

1^  frUt  h^/v-» 

'i2-iz:'i   .5=;-   S90t  1-018,   Oh 
-xes*)  :>*  _--.,  -  :<*,  2415  North 

Mooette,  AR 

NM 



!C 

82'4.DC 

4R>3.~ 

Tylor.  uTOe  MOCk.  AH  72207. 

V 

>...  •;  'a: 

_ 

12 

239 

98a?  400 

SidOOO 
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Ol*ic;^ 

F>-4  an;i  n"-'ifrc;  -e^ra'  ass.s'aice 
co'^'ract  ,!^^At.;.  "-.^r^r.ers  stK)'nsor 

Location           • 

Met-::    -.' 

non- 
metro 

Mrioftty 

cooe 

Number  of 
protects 

Units 

Capnai 

grant 

amount 

Rental 

assistance 

contract 

auth 

State;  LA 

New  Orleans 

064-EE001 /LA48-S91 1 -001 , 
Presbytery  of  Soutti   Louisiana, 
928  Rodin  Street,  Baton  Rouge, 
LA  70806 

064-EE004/LA48-S91 1-004,    Our 
Lady  of  ttie  Lake  Hospital.  Inc., 
7777    Hennessv     Btvl       Baton 
Rouge,  LA  70808. 

064-EE005/LA4e-S91 1-005, 
Church  of  the  Holy  Cross,  Epis- 
copal,     875      Green      Street, 
Shreveport  LA  71101. 

Hammond,  LA 

NM 
M 

M 

M 
M 

M 

NM 

M 

M 
M 
M 

M 

NM 

NM 
M 

14 

67 

48 

129 
50 

60 

64 

36 

40 

250 
618 

54 

47 

54 

155 
41 

41 
22 

22 

218 

60 

45 

105 

638000 

3194600 

2001300 

5833900 
2352900 

2891500 

3127000 

2083400 

1612400 

12067200 
27788500 

2702500 

247600 

2702500 

7852600 
1855200 

1855200 
999100 

999100 
10706900 

3196900 
2339300 
5536200 

37800 

New  Orleans 

Baton  Rouge,  LA 

Shreveport  LA 

180900 

^^ew  0'''ea'^« 

~ 

3 

117200 

Subsubtotal 

335900 

State:  TX 

Fo"  '/.'Orlh  

Fort  Worth 

112-EE003/TX16-S91 1-003.    Sun 
Ray  Chinese  School,   148  Red 
Oak   Lane.   Flower  Mound,  TX 
75028. 

113-EE001/TX16-S91 1-005,    Isa- 
dore  Garsek  Lodge.  B  Nai  B  nth, 
6513  Wngley  Vva.     F  o1  WtXth, 
TX  76133. 

114-EE006/TX24-S91 1-006,    The 
Salvation  Amiy,  1424  Northeast 
Expressway.  Atlanta,  GA  30329 

115-EE001/TX59-S911-001,    The 
Rural      Economic      Assistance 
League.  Inc.,  1300  Wyoming  St, 
Alice,  TX  78332. 

1 1 5-EE002/TX59-S91 1  -002, 
Amigos    Del    Valle.    Inc.,    1116 
North  Conway  Avenue,  Mission, 
TX  78572. 

Richardson,  TX 

Fort  Worth,  TX 

Houston,  TX 

5 

136900 
164300 

Houston 

4 
4 

174000 

San  Antonio 

San  Diego,  TX 

5 
20 

88200 

San  Antonio 

Mercedes,  TX 

100800 

Subsubtotal 

664200 

Subtotal 

1558100 

==ea'on-  Kansas 

;:.:ry 
Sta'e  .A 

Ci^s  Vi-ji'-es 

074-EE002/IA05-S91 2-002, 
Hawkeye       Area       Community 
Action  Program,  P.O.  Box  789, 
Cedar  Rapids.  lA  52406. 

074-EE003/IA05-S91 1-003, 
Luther  Manor  of  Scott  County, 
1510  Broadview,  Bettendorf,  lA 
52722. 

074-EE004/IA05-S91 1-004, 
Cedar  Rapids  Chamber  of  Conv 
merce,  424  First  Avenue,  N.E., 
Cedar  Rapids,  lA  52401. 

Marion,  lA 

141000 

Des  Momes 

Bettendorf  lA... 

125000 

Ces  Mo.nes 

Subsubtotal 

Cedar  Rapios.  lA 



3 

1 

143600 
409600 

State:  KS 

Kansas  City 

Subsubtotal 

102-EE004/KS16-S9 11-005,  Anti- 
och  Missiona'y  Baptist  Church, 
1100  Washington,  Topeka,   KS 
66603. 

Topeka,  KS 

2 

107400 

107400 

State:  NE 

Omaha- 

103-EE002/NE26-S91 1-002, 
Evangelical  Lutheran  Good  Sa- 
maritan    Society.     1000     West 
Avenue  North,  Sioux  Falls,  SO 
57117. 

Kearney  NE 

58900 

Subsubtotal 

1 
5 

58900 

Subtotal 

575900 

Regional"  De^ve* 
State  GO 

101-EE001/CO99-S91 1-001,  Vol- 
unteers  of    Anrterica,    3813    N. 

Causeway    Bivd .    Metairie.    LA 
70002 
101-EE002/CO99-S91 1 -002. 
PueMo  Senior  Citizens  Resource 
Devi     Agency,    228    N.    Umon 
Avenue.  Pueblo,  CO  81003. 

Grand  Junction, 
CO. 

Pueblo,  CO 

170900 

Denver       



2 

127400 

Subsubtotal 

298300 
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Office 


FHA  and  project  rental  assistance 

contract  (PRAC)  numbers,  sponsor 

name  and  address 


Subtotal . 
^agion:  San 
Francisco 

Sate  A2 
Phoenix.. 


Phoenix.. 


Subsubtotal. 


S-a'e   :a 

S3-  --a-.ciSCO. 


:-d-  --1 -Cisco. 

Sa-  --aocisco. 

Sa-^  -rancisco , 

Los  Angeles 

Los  Angeles 


123-EE001/AZ20-S91 1-001.  Ari- 
zona Christian  Ret  Home  Socie- 
ty. Inc.,  PO  Box  44755,  Phoe- 
nix, AZ  85064 

1 23-EE002/ A220-S91 1  -002, 
B'Nai  Bnth  Lodge  #763/B'Na) 
Brith  H9G,  Inc.,  1512  W.  Sen- 
dero  Cuatro,  Tucson,  AZ  85704. 


Los  Angeles.. 

Los  Angeles. 
Los  Angeles.. 

Sacramento . 


Subsubtotal. 
State;  HI 

Honolulu 


Hor>olulu. 


Subsubtotal.. 

Subtotal 

Region  Seanie 
State  AK 

Anchorage... 


Subsubtotal. 
State:  ID 

Portland 


1 2 1 -EEO0 1 /CA39-S9 1 1 -00 1 , 
Mexican    American    Community 
Services   (MACSA),    130    North 
Jackson  Avenue,  San  Jose,  CA 
95116. 

1 21 -EE005/CA39-S9 1 1 -004, 
Pittsburg  Sr.  &  Hdcp  Residential 
Comm.,    Inc.,    390    E     Leiand 
Road.  Prttsburg,  CA  94565. 

121 -EE008/CA39-S91 1 -007, 
Cattioljc  Chanties  of  San  Fran- 
cisco,   3180    18th    Street    San 
Francisco,  CA  94110. 

1 21 -EE012/CA39-S91 1-011, 
Community   Housing.    Inc.,   656 
Lytton   Avenue,   Palo   Alto,   CA 
94301. 

1 22-EE002/CA1 6-S91 1  -002, 
Telacu,  5400  E    Olympic  Blvd., 
Los  Angeles,  CA  90022. 

1 22-EE004/CA 1 6-S9 1 1  -004, 
Soutfiem  Calrfomta  Presbyterian 
Homes,  111  North  Brand  Blvd.. 
Glendale,  CA91205 

122-EE005/CA16-S91 1-005,  The 
Salvation  Army,  30840  Haw- 
thorne Bl ,  Rancho  Palos  Verde, 
CA  90274 

122-EE007/CA16-S91 1-007, 
Telacu,  5400  E.  Olympic  Blvd.. 
Los  Angeles.  CA  90022. 

122-EE017/CA16-S91 1-017,  Na- 
tional Council  of  Senior  Citizens, 
1331  F  Street  NW..  Washington, 
DC  20004. 

136-EE002/CA30-S91 2-002,  Vo^ 
unteers  of  America.  3813  N. 
Causway  Blvd.,  Metaine,  LA 
70002. 


140-EE001/HI10-S91 1-001,  Big 
Island  Housing  Foundation.  101 
Aupuni  Street.  Hilo,  HI  96720. 

140-EE002/HI10-S91 1-002,  Pa- 
cific Housmg  Assistance  Corpo- 
ration, 677  Ala  Moana  Blvd., 
Honolulu,  HI  96813. 


176-EE001 /AK06-S91 1-001, 
North   Star   Council   on   Aging, 
1424  Moore  Street,   Fairbanks. 
AK  99701. 


124-EE002/ID16-S91 1-002,  Epis- 
copal Diocese  of  Spokane,  East 
245  13th  Avenue.  Spokane,  WA 
99202. 


S,5subtotal.. 


Location 


Scottsdale,  AZ , 


Tucson.  AZ.. 


San  Jose,  CA . 


Pittsburg,  CA . 


Pacifica,  CA. 


Palo  Alto,  CA.. 


National  City,  CA . 


Los  Angeles 
County.  CA. 


Los  Angeles,  CA.. 

Los  Angeles,  CA.. 
Bell,  CA 


Rocklin,  CA.. 


Waimea.  HI., 


Honolulu.  HI.. 


Fartjanks,  AK.. 


Post  Falls,  ID.. 


Metro  or 
norv 
metro 


Minority 
code 


M 


M 


M 


M 


M 


M 


M 


M 


M 


M 


M 


NM 


M 


NM 


NM 


proiects 


10 


2 
14 


Units 


105 

47 

79 

126 
43 

60 
42 
51 
76 


grant 
amount 


99 

100 
72 

43 

650 
40 

40 


80 
856 


20 

20 
35 


5536200 

2141800 

3477000 

5618800 
2849700 

3936100 

?926600 


5166  700 

6777200 

6762500 
4932900 

2433700 

43249000 
4093400 

4283700 


8377100 
57244900 


1525000 

1525000 
1301900 


Rental 

assistance 

contract 

auth 


298300 
123200 

208d00 

332100 
159700 

228100 
155900 


3178200      190100 


250200 
229200 

356600 

360300 
258300 

143100 

2331500 
163900 

163900 


327800 
2991400 


108500 

108500 

96500 


35     1301900      96^00 
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Section  202  Program  for  the  Eldlrl:  .  Fiscai,  Yiar  ^991  Sflecics  (To  Accompany  huD  92-V7)— uonunuea 


Off-ce 

FHA  a-d  ---.p!:'  rpr.a-  asN  stance 

Location 

Metro  or 

IMt- 

m6tro 

Minority 
code 

Number  of 
projects 

Units 

Caoital 

grant 

amount 

Rental 

assistance 

contract 

autti 

Slate-  OR 

=0'^,;:.nd..._ 

P'.-'aod 

126-EE002/OR16-S911-002, 
Rogue  Vallev  Manor.  1200  Mira 

Mar      A../'-j6       Meiltofc.      OR 
97504 

126-EE003.OR16-S911-0C3, 
Rogufe  Va!'-P¥  Ma  rvy    i?OC  Mi'a 
Mar      A/snut?        MetPor:;       .OR 
9750- 

126-EE006  OR-6-?,3-'   .X'f     Si"; 
te^s    of    P^ovide^ce    f    .'>e.50''- 
520    "!f;    5-eo:     Sea't^e     »vA 
9611  ' 

Myrtle  Creek,  OR.;... 

Bend,  OR _... 

t'ortand  OR ~ 

NM 
NM 
M 

M 

40 
58 

40 

138 

45 

45 

238 

1609600 

2333900 

1890300 

6833800 
2530700 

2530700 

11191400 

375593600 

113^00 



164500 

113400 

ajhsubtotal 

3 

391300 

SUste:  WA 

127-EF004'VvA^9  S911-004, 
S.van    Wemonal    Hoosifig,    P.O. 

Sox  'f^   Si-..&h.  WA9894^ 

Yakima.  WA 

135700 

Sun'=;ut^It'''ai 

1 
6 

135700 

Cjr'.-tal 

732000 

^-•ta' 

121  1              6432 

20690800 

SEC^CN  8'1  PP03R'-M  FOP  i^FMSGNS  Vr~>^  DiSAB^^,""-ES— FISCAL  YCAR  199'   SELECTIONS 
[Includes  "HIV"  Set-Aside  Selctions;  To  Accor-pa-y  HUD  92-18] 


Office 


FHA  and  Droiect  rental  assistance  contract  (PRAC)  numbers, 

sponsor  name  and  address 


Location 


Metro  or 
r>on-metro 


Minority 
code 


No.  of 
projects 


Units 


Tenant 
typo 


Capital 

grant 

amount 


Rental 
assistance 
contrauth 


State:  Massachusetts 
Boston 


Boston... 
Boston... 
Boston... 
Boston... 
Boston... 
Boston.„ 
Boston.- 
Boston... 


Subsubtotal.. 
Subtotal 


023-HD001/MA06-Q911-001,  Mental  Health  Association  of 
Springfield,  146  Chesnut  Street,  Springfield,  MA  01103. 

023-HD002/MA06-Q91 1-002,  North  Suffolk  Mental  Health, 
301  Broadway,  Chelsea,  MA  02150. 

023-HD003/MA06-Q9 11-003,  Community  Ca'e  Vental  Health 
Center,  273  State  Sfeet,  Springfield  MA  01 103. 

023-HD006/MA06-Q9 11-006,  Mental  Health  Association  of 
Springfield,  146  Chestnut  Street,  Springfield.  MA  01 103. 

023-HD009/MA06-Q91 1-009,  Cambridge  A  Somer/ille  Coop- 
erative Apt.  Proj.  678  Mass  Avenue  Cambridge,  MA  02139. 

023-HD010/MA06-Q911-010,  Camtyioge  &  Somerville  Coop- 
erative Apt  Proj.,  678  Mass  Avenue.  Cambndge,  MA  02139. 

023-HD011/MA06-O9ii^j-"  Poflerson  House,  434  Ja- 
maicaway,  Boston,  MA  02130 

023-HD012/MA06-G9' 1-012.  Community  Mental  Health,  P.O. 
Box  229,  Greeodale  St,  Worcester,  MA  01606, 

023-HD014/MA06-O9''-CM,  New  England  Housing  for  the 
Deaf  154  Wate-^  S;reet,  Danvers,  MA  01923. 


Region   Boston 

East  Longmeadow, 

MA, 
East  Boston,  MA 


Springfield,  MA 

West  Spnngfleld.  MA .. 

Somerville,  MA 

Cambridge,  MA 

Boston,  MA. 

Worcester,  MA _... 

Danvfe^^  V,a  , 


4 
8 

15 
3 

10 
8 

20 
8 


WDD.. 
CM!.... 
CMI.... 
CM!.... 
CMI.... 

HIV 

HIV 

CMI.... 


i'i      W'PH. 


100. 
100. 


275400 
331200 
395600 
248400 
678600 
353000 

• 7043O0 
315400 

1704300 


6006200 
6006200 


17100 

64100 
12800 

'<-3  2O0 

102OOC 

34?00 

98300 


435300 
435300 


State:  New  Jersey 
Newark             . . .« « 

031-HD001/NJ39-G911-O01,   Straionr  and   Na"ow    '"C  ,   396 

StraigM  Street,  Paterson  Nj  0750' 
031-HD002/NJ3Sk-Q9"i-OC2     Cerebral    Pa'Sy    o'    Essex    and 

West  Hudson,  tf7  Sanlord  Avenue,  Believme.  No  07^09 
031-HD003/NJ39-O91 1-003,     Scectrum     for     Living     ,3'c.,d 

Hornes.  Inc.  210  Rwen/a-e  Rd  .  Piver  vaie,  Kj  076^5 
031-HD004/NJ39-Q91 1-004     Assoc    for    Petardeo    C!i:zens- 

Union  Countv,  1225  South  Avenue,  Piamf'eld   NJ  C7062 
031-HD005.'N^39-Q9' 1-005    Collaborative  Support  Proqra.-ns 

Of  New  jersey   «5  Route  33,  Freehold,  Nj  07728 
031-HD006,'NJ39-Q9l  1-006,    Assoc    for    Retarded    Ot.zens- 

Raritan  Valley,  VOO  Conwall  Road,  Monmoutn  junction,  NJ 

08852 
035-HD0C1   NJ39-0911-OC7     Assoc    For    Retarded    Citizens- 

Mercer  County   600  New  Yor1<  Avenue,  T-onton   Nj  08638 
035-HDo.02,No39-09i  1-008    Collaborative  Support  Programs 

0*  New  Jersey,  05  Route  33.  preenold   Nj  07728 
035-HD003  No39-Q9it-O<.i9,  Collaborative  Supoon  Programs 

0*  New  jo'sey    *5  Route  33,  Freehold,  N.  ':^723, 

Region:  New  York 

^fitprscn    NJ             

M 

24 

7 
17 

9 
3 

5 

3 
3 

HIV 

1'0430C 

334100 

1377700 

35300C 
25090C 
31590C 

3064  OC' 
252200 
2522-X 

101200 

Newark 

BloomfieldTWP.  NJ.... 
=,ve-va  e  TWP.,NJ 

Scotch  Plains  TWP., 

NJ 
Asb'j'y  Park  NJ 

M 

WDD 

WDD..7. 

WDD 

CMI 

25300 

Newark 

M 

7'^X 

Newark „ 

M 

Sj-'ck; 

Newark 

M 

M 

126.x 

Newark 

Monroe  "^P  NJ 

WOD 

WDD 

CMI _ 

CMI 

21  IOC' 

Newark 

Newark 

Lawerce  "TAP,  NJ 

Ventor  NJ              

M 

M -.... 

NM 

- 

1  9 1 00 
11400 

Newark 

Brick  Tao    NJ 

•■430 

M      



Subtotal 

9 

76 
31 

17 

/< 
7 

5156700 

2660300 

•23i4,X 

•36i3'X 

309700 

307500 

State:  New  York 
New  York „... 

012-HD004/NV36-G91 1-004,    Roman    Catholic    Diocese    of 
Rockville  Centre,  50  North  Park  Avenue,  Rockville  Centre, 
NY  11570, 

012-HD006/Ny36-Q91 1-006,  The  Bncqe    nc  ,   :a8  W,   108th 
St,  New  YorK,  NY  10025 

014-HD001/NY.06-O9ii-0C\  Easter  Seal  Society  of  Monroe 
County.  Inc„  328  E  Main  St  Ro-ohester  NY  i462C 

014-HD004/NY06-Q9' 1-004.  Continuing  Deveiopmenta,  Serv- 
ices. Inc.,  71  Penmen  PKwy,  Fairfort,  NY  1445'3, 

Lake  Grove  NY 

WPD 

CMI 

1 3  •  O'OC 

New  York 

New  York-Manhattan. 

NY, 
Roctiester  NY 

M 

69800 

Buffalo 

M      

WPD 

WDD 

'56  OC 

Buffalo 

Henrietta.  NY 

M  

3330C 

. 

s 
a. 

9 


73 

tt 


z 

o 


03 


!0 

to 


J) 


Subsubtotal 

Subtotal _... 


State:  Delaware 
PNiadelptua 


Ptifladelphia .. 


Subsubtotal 


State:  Maryland 
Wastiington 


Washington.. 


Subsubtotal 

State:  Pennsylvania 
Pittsburgh 


Pittsburgh_.... 
Philadelphia.. 
Philadelphia .. 


Subsubtotal- 

State:  Virginia 
Washington 


RichmotxJ . 
RichmorxJ. 

Richmond. 


Sutjsubtotal _ 

State:  West  Virginia 
Charleston 


Ctiarleston . 


Subsubtotal.. 
Subtotal 


otate:  Alabama 
Birmingham  .... 


032-HD001/DE26-Q911-001,  Alliance  for  the  Mentally  III  in 
Delaware,  2500  W.  4th  Street  Wilmington.  DE  19805. 

032-HD002/DE26-Q91 1-002,  Ken  Crest  Centers,  200  One 
Plymouth  Meeting,  Plymouth  Meeting.  PA  19462. 


Region-  Philadelphia 

Wilmington,  DE 

Dover.  DE 


000-HD001/MD39-O91 1-001,  Volunteers  of  Amenca.  3813  N. 
Causeway  Boulevanj.  Metairie,  LA  70002. 

000-HD002/MD39-O91 1-002.  (Volunteers  of  A.-^ec-.ca,  3813  N. 
Causeway  Boulevard.  Metarw,  LA  "00C2 


033-HD002/PA28-Q91 1-002,  .Action  Housing,  Inc..  »2  Ga!e- 

way  Center,  Pittsburgh.  PA  15222. 
033-HD006/PA28-O91 1-006,  Pittsburgh  Mercy  Health  System. 

Inc.,  1350  Locust  Street  Pittsburgh,  PA  15219 
034-HD004/PA26-Q91 1-004.  Bell  Socialization  Services,  Inc.. 

261  E  Philadelphia  St,  York,  PA  17403. 
034-HD009/PA26-Q91 1-009,   Ken  Crest  Centers,   200   One 

Plymouth  Mee':ig  oiy-ioj'^  Meeting,  pa  *94^2 


Prince  George's  Co, 

MD 
Prirxje  George's  Co. 

MD. 


P'tlstjurg^,,  FA  . 

Pittsburgh,  PA . 
York,  PA -.... 


000-HD003/VA39-Q91 1-001,     Pathway    Homes,     '^c  ,    2771 

Haniand  Road,  Palis  Church.  VA  2204,3 
051-HDO03/VA36-Q91 1-003,  Virginia  Mou.'-taii  HOu&ng,  irr 

930  Cambia  Street  ChrsiiansDurg,  VA  24  703 
051-HD005/VA36-O9 11-006,    VA    United    Methodist   Housing 

Development  Corp  ,  308  nancver  S"eel   Fredericksburg   VA 

22401 
051-H0006/VA3&-O91 1-^006,  A.'c,  Per.i,n,su.a,  £i  Batt'e  Road, 

H.a.'^ctop    ,  a  2?t-66 


upper  Pctisgrove 


Fairfax,  VA.. 

P:.iasii-'   VA. 


Spot.svxa^a  county, 

Vi 
Newport  News.  VA,,. 


M„.. 
NM. 


M.... 
NM. 

NM. 


045-HD002/WV15-O91 1-002.  Nortier"  Pan^a^die  Befavora. 

Health  Center.  2121  Eoff  Street  Wheenng,  vvv  26003 
045-HD003/WV15-Q911-003,  P^estvlenan  Center  (or  Mental 

Health.    Universi*/    MeiQt^ts,    ^'     6-:    ta.st     H.urtjnqior    v,V 

25705. 


A  "leeiing,  WV  .... 
Huntington.  WV.. 


M. 


Birmingham  . 
Birmingham  . 
Birmingham . 
Birmingham . 


A-ienca.    3613 


,A  ^  A--) 


3813 


062-HD001/AL09-Q911-001,    Volunteers    o? 

North  Causeway  Blvd.,  Metairie,  LA  70002 
062-HD002/AL09-O91 1-002,    Volunteers    of 

North  Causeway  Blvd.,  Metairie,  LA  70002. 
062-HD004/AL09-Q91 1-004,  Community  Services  Program  of 

West  Alabama  601  17th  Street.  Tuscaloosa,  AL  35401. 
062-HD005/AL09-G91 1-005,    ARC    Inc   of   Jefferson   GounW 

215  21st  Ave  So,  Birmingham,  AL  35205 
062-HDO06/AL09-O91 1-006,  Comrriunttv  Sen^-ices  f^rogram.  ot 

V-est  A.atd-.a   6C-  1^;-  St  ""uscaioosa   A^  35401. 


Region:  Atlanta 

Foley,  AL 

Decatur,  AL 

Tuscaloosa,  AL 

Hoove?    A^      

Tuscajoosa.  AL 


2 

14 


M 

NM 

M 

M 

- 

M 

4  79.... 
13  155. 


13 

20 


33 


15 
10 


25 


20 

25 

7 

15 


67 


3 

12 

6 


26 


11 
7 


18 
169 


CMI.._ 
WDD.. 


CMI. 
CMI. 


WPD.. 
WPD.. 
CMI.... 
WDD.. 


CMI.... 
CMI.... 
WDD.. 

WDD.. 


CMI. 
CMI.. 


5562"C>C  310700 

1079400  I  618200 


923600 
822100 


1745700 


276900 
233800 


510700 


1316100 

1443100 

391200 

830500 


3980900 


•  ~i90C 
f-i2,5*.f^C 
235100 

£21500 


1256300 


820500 
6314100 


21 
9 

14 

10 

5 


CMI 

WDD 

CMI 

WDD 

WDD....... 


895900 
228600 
638800 
249200 
206800 


43800 
57200 


101000 


48400 
32300 


80700 


59100 
70900 
25500 
45700 


201200 


34iX'0 
UOOO 

'.  4  •  00 


74700 


591 40C'  336-00 

229100  18300 


Sijy5C)0 


50800 
20300 
33000 

25400 

1270C 


a. 

a 

3. 

I. 

CB 


< 

O 


Ol 

2 

o 


•a 
3. 


09 


3ec":cn  6'  i  Program  for  Persons  Wi"^M  DiSABiLi'^iES— Fiscal  year 

tincfudes  "HIV"  Se'  A-,iap  <^ict<cm  To  Accompany  HUD  92 


991  Selections— Continued 

18] 


Office 

FHA  and  project  rental  assistance  contrsd  (PflAC)  numbers, 

8pOr:90r  name  anO  3Udr!>S8 

Locatran 

Metro  or 
non-metro 

Minority 
code 

No.  of 

projects 

Units 

Tenant 

type 

Capital 

gram 

amount 

Rental 
assistanc* 
contr  autti 

Birmingfiam 

062-HD008/AL09-0911-OC«    a'>  -^  .=,,,*< i<>  i  Lamar  Courv 

ties.  Inc.  1428  Soutfi  Te^npie  Ave    ' ay^"--    i.  lS5^b 

063-HD001/FL29-O91 1-002.  Cerebral  Palsy  o*  ja-*s<-^-v:to 
Inc  .  3311  Beacfi  Blvd.,  Jacksonvrtte,  FL  3220  ^ 

066-HD004/FL29-Q91 1-008,     AIDS     Help,     Inc      :;f     Vonr;*; 
Coontv,  P  0  Box  4374.  Key  West,  FL  33041 

067-HD005/'FL29-O91 1-013  Citrus  Countv  Assoc,  lo*  Peta">x; 

Vernon,  AL 

,.;ack<K-'.."vi|l9.  Fl 

►ev  A^'.:,  FL._ _.... 

NM 

M    

NM 

NM. 

M 

NM__.    .     .. 

NM. 

NM.        

NM    

NM 



13 

WOO 

246100 

30400 

Suteubtotal _   

...»..» 

6 

72 

2465400 

172600 



State;  FTofida 

Jacksonville 

Jacksonville 



6 

3 
14 

WOO „. 

HIV 

WOO 

216S00 
171600 
429800 

15000 

800C 

28300 

Citizens.  1315  N.  Van  Nortwick  Rd..  Lecanto.  FL  32661 

061-»-COC-'   C)A06-O5*  1 -0"i6     Assooatw    •o'    "<eia':>i?'l   Cil>     BBS 'l\)i;"*^  ;jA     



Subsubtotal __ 

.._...- 

3 

23 

817900 

51300 

State:  Qeorgla 

Aflanta 

5 
5 

8DWDD.... 
WOO 

woo 

:«?*■■ 

19410Q 

'  i»4  '  .X 

"  5400 

Atlanta 

rens  Mator   4o<>i  S'^e^aton  Drve   Wacon,  GA  31210 
061-HD006  i.3a,j6-09' ■  ^X>6    Mur'av   C<xjntv   Assoc    *ot   Re- 
tarded C-hicrx^,   '35  A«!  C^es!^^;1  Stfest    Cfiatswcviri.  GA 
30705 
061-HDOO'   :,A:i6-a-3"-<TCT    O'v^i  Pato<^  Fountiation.  ?8C>9 
Fourt^  Street  BrjnswrcK,  GA  31520 

Otatswortti.  QA 

Atlanta— 

Grr^r  Cou^"rif    GA 

"~* ••■—•—•••— 

■  03OC 

Sut>sut)total _... 

083-hDCi09'K"'j6-j1"Q" -.:::9,    Cortac;.     "ic      •:i     Si     Qair, 

Frankfort,  k^  4;'»;.0' 
63-HD010/KY36-O9' '-CiO   Cxjotacl,  inc.     iC^  5!   On}'   Prank. 

fort.  KY  40601 
083-HDO11/KV36~Q9ii-O"      Contact    inc      'O'     Si     .^air 

3 

woo 

78110 

3«VK>n 

Frankfort..  KY 

-'ankfort   "fV  

P-anktor^.  KY „... 

State:  Kentucky 
Louisvaie..- 

Uxiisvilla „ 

Louisville  ...„ _ — 

4. 

4 
4 
— .. 

4 
4 

woo 

WOO 

woo 

WDD..„ 

WDD 

19300 

19300 

i93;x'; 
l43-0« 
19300 

e?OCi 

e?oo 

8200 

Louisville 

Frankfort,  ky  4(x;ci 

08^HD014/KY3fi-^Q-i-014      Contact     :r<,       v},      gt      Oarf 

Frankfort  KY  .1060' 
083-HD015/KV36-C9'1-C*5     Cortacl.     inc       M'     Si     Oar 

Frankfort,  KY  4060 1 

f^rank'on   KY 

NM..._    ._ 

820C 

Louisville 

F-anKlon.  KY 

NM _. 

M 

NM  _...- 

M _. 

M 

M „ 

M..._ 

M - 

NM „. 

NM 



6200 

Sutjsubtotal ..._.. 

— - -.» . ..... . _,.. 

.*..»...  „.,.^ 

5 

20 

969000 

41000 

dW*  NOftn  Caroflna 
Greenstxxo ._ „ 

OSS-HMCi  .NC-9'-09''-X'      ARC'NC     inc     A    ARCH/HDS 

Inc     '6  Bowa^  Street.  R^ieign,  NC  Z''60a 
053-HD0f3MC -9-091  ■ -003,  ARC/NC   Inc   S  ARC/MDS,  mc, 

16  Howa-  Str-sel,  Raleigh,  NC  2^609 
053-HD0O4  NC'9-O9l'-004   ARC'NC  Inc   &  ARC  HDS,  inc 

16  Rowan  Street.  Ratogn,  NC  27609 
053-HD006  NC  9-09' 1^05     Goodwdl    inoustnes,    PQ     Box 

665 "68    Cna-icne,  NC  ?8266 
OSS-r-'riOO?  NCW-O9-"-^306,  Adtisn-,  Society  of  Norn^  Caroli- 

ria    nc    3 TOO  Aomans  Club  Dnve,  Raleigh,  NC  276iZ 
053-hC-'(}C'  NC'9-O9'i-0C7,      Autism      Society      of      North 

Cafoi"^a,  inc  ,  3300  Aomans  Club  Dnve,  Raletah,  NC  2''612 
053-M3O0S  NC19-QS11-O0S.    Mental    Health    Association    in 

NC,  Inc.,  115  12  West  Morgan  Street.  Raleigh.  NC  2^601 
053-HD010/NC19-Q911-C10,    Mental    Health    AsscK:iation    in 

Durham   NC 

7 
7 
7 
7 
7 
7 
11 
7 
7 

woo 

WDD 

woo 

WDD 

WDD 

WOO 

cam- 

CMI 

258500 

263200 
2~920C 
249200 
241400 

2414.-10 
56880C 

23590C' 
391  gKX) 

'6400 

Greensboro ..- 

Greensboro  

Qreerwboro ..- 

Gates  Co-jnry  NC 

Oonover,  NC     

Chanotte  NC      

•  &4O0 
•64;X 
16400 

Greensboro _ _.... 

Greensboro..— _... 

Winstar  Salem   NC 

Greensboro  NC 

16400 
'6400 

Greensboro 

Spericer   NC         

.^'3iXj 

.'rf^iilhcm  Pino«l    NC" 

■MX 

Greensboro 

NC,  Inc.,  115  12  West  Morgan  Street  Raleigh,  NC  27601 
053-HD011 /NCI 9-0911  .Oil,    Mental    Health    Association    In  ,  West  je^erson,  NC  ..... 
NC,  Inc..  115  12  West  Morgan  Street  Raleigh,  NC  2^01.        1 

CMI 

ie-x 

I 


t 

09 
9 


z 


Oil 


r 
cr- 


Greensboro  -.. .-. — 

Greensboro 

Greensboro .- 

053-HD013/NC19-O911-013.    Autism   See    of   NO   &   Group  ' 
HMS  tor  AuHstic  3300  Womans  Oub  Dnve.   Raieigh.   NC 
27612. 

053-HD014/NC'3-O9-'-^:m.  ARC.  NC,  .nc  &  APC  HUiS,  mc 

16  Rowan  Street  Raleigh.  NC  276C9 
053-HO016/NC19-O911-016,  UNiTED  METHODIST  AGENC 

FOR  RETAP-ED-WMC    :NC  -OdC'  East  '/^oodiaw"  Cflariotte, 

NC  28209. 
053-HD017/NC19-Q911-C17   ARC  NC,  i-c   i  A-C  '<DS   ^oc 

16  Ro¥»an  Street  Raleig^,  NC  Z^6C9 
053-HD018/f^19-Q9il-Oi8   ABC  NC,  in:   &  A=C  HDS,  inc,,  , 

16  Rowan  Street  Raieigh.  NC  2^ai9 
053-HD020/NCi»-O9'1^20,    The   Bro!^er•s    F  Du'idaMr,    'n,i 

P.O.  Box  36512  Ctiarlotle.  NC  28236 
fVv'V-HtX)2i/NCi9-Q9i'-^02i    Airjsm  S-scieN  of  No^t^  Caroi'- 

na,  Inc,  330C  Womans  Ctjb  Dnve  Raieigh,  NC  27612 
053-HD024/NC19-Q91 '-02'«     Mental    Heairh    A.ssoaation    >'■• 

North  Carolina  1 15  12  W  Morgan  St,  Raieigh  NC  276C' 
053-HD025/NC19-Q911 -€-25.    Mental    Assooatjon    m    Nortn 

Carolina.  Inc,  115  12  West  Morgan  Street  Raleigh,  NC  276Cii 
053-HD026/NC^9-O9ii-C26.  Autism  Society  of  North  Caroli- 
na. Ina  3300  Womans  Club  Dnve  Raieiqh,  NC  2''fiV 
053-HD027/NC'9-Q9l  1-027,  Lutheran  Family  Sendees  o'  the 

Carolinas  P,0  Box  "2287  Raleigh,  NC  2^605 
053-HCX>32/NC19-Q9' 1-032.    Mental    Health    Association    in 

NC,  Ina  115  12  West  Mo'gan  Street  Raieign  NC  2'60' 

053-HD033/NCl9-Q9i'-033.    Mental    Health    Associatwn    In 
NC,  Inc.  115  12  West  Morgan  Street  Raleigh.  NC  27601. 

054-H[XX)2/SC1 6-0911-002,    Junic    Welfare    League,    Irv:  , 
Post  Office  Box  3211  CRS,  Rock  hhI,  SC  29"3- 

054-HD003/SC'6-Q9i  1-003,   Gateway  Hotjse.   iry;    P  0    Box 
4241  Greenviile.  SC  29608 

054-HD004/SC  16-0911-^304     Greenvil'e    Asscoatior    (or    the 
Re!a'de<)  PO   Box  17007  Greenville   SC  29606 

054-HD008SC16-Q91 1-008,    Mental    Health    .Association    of 
Sumter  County  PQ   Box  2421  Sumter.  SC  29151 

054-HD010SC16-Q911-C10,  Charles  Lea  Center  (or  Rehab  4 
Special  Erluc   '95  Burdette  Street  Spartanburg,  SC  29302 

054-HC)0i1.SC''6-Q9M-O1l,  Orangeburg  Association  for  Re- 
tarded Citizens  Post  Office  Box  1812  Orangeburg   SC  29115 

054-mDC12'SC"6-Q91  1-012.  Florence  Counhy  Mental  Retar. 
dation  Board,  PO   Box  12810,  Plorence,  SC  29504 

064-HOCi':i  SC16-O911-013,      Orangeburg      County      Mental 
Health  Association.  Post  Oflic«  Box  2267    Orangeburg,  SC 
29116, 

064-+HD017,'SC16-Q911-017,  Mental  Health  As.sr)c   of  Green- 
ville County,  301  University  Dnve,  Greenville  SC  29613' 

054-HD0i8'SG-i6-O9i  1-018.  Goodwill   mdustnes  o*   Lower. 
SC    Inc  ,  Post  Office  Box  31  729,  Charleston  SC  294i  - 

054-HD021SC16-Q91 1-021,    Dorchester    inter+aith    Outreach 
Ministries.  908  Bacons  Bndge,  Summerviiie,  SC  29485, 

Albomarie.  NC 

North  Wilkesbofc   f-iC 
Abf^v'i-e.  NC  

Hertfixd,  NC 

GumtucK,  NC _ 

Cha-iot1e,  NC 

Ash'pvi  'ft    NC  - 

Bcxine    NC 

North  Wilkesboro,  NC. 

Cany,  NC _.... 

.jaslonia,  NC 

p-3v«ripviiie  NC 

NM 

NM        

M _ 

NM 

NM 

M.._ 

NM „. 

NM     

2._ 



7 

1 

WDD 

7  WDD 
7WD0.._. 

7WD0„... 

7  WDD 

7HIV 

7WDD._.. 

11CMI 

11CMI 

7WD0 

6WD0. 

10CMI 

249200 

241400 
252300 

263200 
263200 
249200 
252300 
551000 
551000 
25«50C 
249200 
590100 

16400 

16400 
16400 

Greensboro .._ 

Greensboro  — 

Greensboro — .. 

Greensboro . — 

Greensboro — 

Greensboro  _„ _. 

Greensboro .- 

Greensboro 

Greensboro 

16400 



16400 
16400 
16400 
27300 
27300 

M __. 

M „ 

• 

M -.... 

NM 

M._ 

M — 

M -. 

NM 

•- 

1640C 

II 

16400 
27300 

Far^'^i^ie,  NC  „ 

"''IT*  C^Junrv   SC 

Greensboro _.. 

10  CMI 

551OTC                 273.^: 

Subsobtotal 

State:  Sotrth  Carolina 
Columbia 

Columbia - 

Columbia - 

Columbia 

22 

171 

20  CMI 

20  CMI 

16  WDD... 

16  CMI 

16  WDD... 
16  WDD... 

7221100             4VSCJ0C 



69e&0C'            e«'3aix 

G'&anvHie  iCounty   SC.. 
Greenville  C^sunty,  SC.. 

Sijmter,  S.C,     

Ches-nee.  SC  

Orangeberg  SC... 

Plornnce  Counf>     SC  ,-. 

Oranqeburg  County. 

SC 

Simpsonvilie    SC 

Charleston  County, 

SC 
Dorchester  County, 

SC. 

898500 
840200 
708400 

50WX- 
4060C 

4::if>.:io 

Columbia „ 

Columbia 

Columbia.- 

M _... 

NM 



&40?0r                4:":ift.v, 
834  7  rx,'                 4:„)60C 

M 

NM 

M    

24      W"WD 

1062700 
885500 

535200 

60900 

Columbia _...... 

Columbia 

Columtna 

20 

12 

8 

12 

CMI 

CMI 

WDD 

CMI._ 

50800 

3040C' 

M „ 

M - 



4  2560C,                 2C3,;>C 

Columbia _ ~ 

S4290C                 30400 

Subsubtotal _ 

11 

180 

8472400 

456800 

State:  Virgin  Islands 
Caribbean 

056-HD001/VQ46-Q91 1-001,   Lutheran   Soc   Services  of  the 
Virgin  Islands.  P  0    Box  866,  Hospital  Str,  Fredenksted,  St 
Crx.  VI  0084 ' 

St  Cj-oix.  VI _ 

NM 

•■- - 

7 

WDD 

405200 

17800 

Subsubtotal 

1 
51 

7 

491 

405200 

17800 

Subtotal - 

- — - 

— 





21098100 

1193500 

CD 

a 


en 


< 

C 


C7T 


Z 


Sec^iCn  en  Program  por  Persons  With  Disabilities --F^iSCAi  Year  i991  Selections — Continued 

I  includes    ^ '-"   St"' Aside  Sei'-»ro^s    '':,  AiXOfi^pa-Tv  huC  92  ••'81 


Offics 


FHA  «nd  projeci  rental  a99t>tanc«  contract  (PRAC)  numtjera, 


Location 


Metro  Of 
mn-metro 


Minority 
code 


No.  of 
projects 


Units 


typ« 


Caoitat 

gram 

amount 


Rental 
asatttance 
corrtr  auth 


State:  Illinois 
Otcago.. 


Oiicago 

Chicago 
CNcago 
Ctiicago 
Chicago 

Subsubtotal.. 

State:  Indiana 
hKJianapolis 


Sutwubtotal... 

State:  Minnesota 
Detroit „.. 

Grand  Rapds... 


Subtotal - 

State:  Michigan 
Minneapolis .... 


Minneapolis .... 
Minneapolis .... 
Minneapolis .... 
Minr>eapolis .... 

Subtotal 

Stat*  Ohio 
Cleveland 

Cteveiand 

Cleveland 

Ctevatand 

CohjRitMa 

Cotumbua 


Region  Chicago 
;ft<^90.  IL<....u 


f^fes<X)(as.    £"X    '•■Kx'*--    :  a»>p      Chtcaqo,  IL_ „.., 

hr<j<rows.    ?':>':    Nor^r    take-     C^lcaqo,  IL -._. 


ori-HDoo3/iLoe^:-'^^  ■  o.,3 

View    ',-•""'.  .^ijo   IL  606 '6 

.•e*    '>■•■  age   '"i  V'f  '6 
07'- -h;  <.)<}<,  ,,.,0rv-<3c,'  i-ooy   '^^e  C-fn!9f  tof  'jenatjiii'.ation  arx!  ^  CTHc-ago,  IL 

Trammg,  6610  N  Oarx.  Ofcaxjo  iL  ei*?*:                                j 
072-HD001/IL06-Q91 1-001      Z<mrrnjmf-i    C-<Xi"?eiir^<;    C«'-ter,  [  Atton,  IL „., 

P.O.  Box  1064.  Alton.  iL 
072-HlX)02/'IL06-Q81 1-002.  Men's)  Hean^  C:«oters  of  Gerrt/al  ^  Spnngfieia  IL 

'llirK>s,  '••0  N  8ff'  5t  ,  S{y^r.gfieid.  H  62'32 


Oyj4lD004.':N36-Q9i1-004,    Cof^o^e'^ensrve    Me^Tal    Hea'th.     Muncw  iN 
309  N.  Htgh  Street  Muncie,  IN  47306. 


044-H0001/MI8S-Q011-OOT  Innovative  Housirx;  0©velopr>efit     Port  Huror  Ml  „ 

Corp..  3061  Commerce  Ove  Pon  Huron,  mi  48060 
047-HD002/MI33-O911-0C2,   Adapt,   inc.   ?C2   M<xs«  Street.     CoMwatef  Ml_.. 

Cddwater.  Ml  49036. 


OS2-HDCC3  MM&-<)9i  1-003,     National     Handicap     Housing.     MopWns.  MN 

4556  iMke  Dnve,  BobDinsdale.  MN  55422 
09?-HD004  WN46-O9M-004    Wastmiostef   Corporatior,.    328 

iVest  Kellogg  Boulevard.  Si  Paul.  MN  55102 
092-HOO05  'MN46-Q91 1-005,  The  Kaily  Institute.  6739  Golden 

vatley  Road,  Golden  Valley.  MN  55427 
092-HD006'MN46-O91 1-006.    Horne   &   Community    Options, 

252  W  Wafjasha  Street  W"inona,  MN  55987 
092-HD0C''MN4&-O9i  1-007,    Accessible    Space,    irv:     2550     St  Cioi>d,  MN.. 

jifversity  Avenue  W.  SL  Paul,  MN  55114 


Mmneapofis.  MN 

SL  Loots  P»*.  MN 
Winona.  MN _.. 


M. 


042-MDOO'   OH12-09' 1-001.  Ruth  S    Ide  Community  Mental 

Health,  1946  North  i31h  Street.  Toledo  OH  43624, 
042-HD0C3'OH'2-Q9i  1-003.  Zeijf  Community  Mental  Health. 

5555  Airport  Highv»iy,  Toledo,  OH  43615 
04?-HD0C7,OH'2-Q9ii-007,  Hope  Homes  mc ,  2785  Norton 

Road,  Stow  OH  44224 
042-HD008.OH12-O911-008.  Summrt  Aids  Housing  Corp.  PO 

So»  *  1 ,  AKron.  OH  44309 
043-hD00i.'Ohi6-O9i  1-001,    Del-Mar   Dwelling   Cofporation. 

40  Nortfi  SandusKy  Street  Delaware  Oh  430i5 
043-H00C3OH16-Q91 1-003.  Portsmouth  lr>n«r  City  Develop- 

mem  Corp  P  O  Box  847,  Portsmouth,  OH  45662 


Oregon,  0H,._ 


Toieoo,  Oh 

Aliron,  Oh  _... 

SummH  County   OH  . 
Delaware,  OH 

Portsmouthi,  O" 


M 


NM. 


M. 


M. 


M. 


M. 


M.. 


NM  . 


e 

8 

8 

24 
16 
16 


80 


20 


20 


CMI 

CMI 

WWO „ 

HIV ; 

CMI.__ 

CMI 


CMI. ..- 


;?5?!:x 

2262X 
1136200 

72:3iX* 
:23S»C 


3259600 


9C>49O0 


904900 


1?     CMI 


18 


30 


24 

11 


WDD.. 


WPD., 

HIV 

6     CMI   ,, 
10     WDD 


682600 

957400 

1640000 


24 


7S 


WPD. 


1 548600 
662100 
346100 
461700 

1400200 


44irroo 


8  CMI. 

8  CMI.. 

6  WDC 

23  HIV... 

10  CMI 

20  CMI.. 


439500 
43950C 
2S 1  &X 

'  246900; 
496400 

lOS&OCiO 


<'46;>«: 
?45(>:; 
?45*',iC; 
■"3'X 
1 S'  •  X 
481X 


346400 


5830-0 


68300 


39200 
4890C 

88100 


"6100 
34  900 
iWOO 
25300 

76100 


231400 

"9600 
'5?C'0 
289O'0 
6'90i0 


re 


• 


< 

O 


c 


ro 


2 

o 

K 


Columbus.. 
Columbus - 


Subsubtotal.. 


State-  Wisconsin 
Milwaukee 


Sut)subtotal.. 
Subtotal 


Stata  Aritansas 
Uttte  Rock 


043-HD004/OH16-Q91 1-004,   Community   Housing   Network.  |  Columbus,  OH.. 

255  East  Ijvingston  Avenue,  Columbus,  OH  43215.                   i 
043-HD005/OH16-Q91 1-005,    Washington    Square    Housing     "eat*-  OH _. 

Dev  Corp..  383  Washington  Street  Newark,  OH  43055. 


075-HD009/WI39-Q91 1-009.  Madison  Aids  Suppoi  Nen^o--*. 
303  Lathrop  Street,  Madison,  Wl  53705. 


Maoison,  Wl . 


Little  Rock „ 

Little  Rock 


Subsubtotal*. 

State:  Louisiana 
New  Orleans 


New  Orleans ... 
New  Orleans ... 
New  Orleans ... 
New  Orleans  ... 

Subsubtotal 


State:  New  Mexico 
Fort  Worth 


Subsubtotal.. 

State:  Texas 
Fort  Worth 


San  Antonio.. 
San  Antonio.. 
San  Antonk).. 

Subsubtotal .. 
Subtotal 


Region;  Fort  Wortti 


M 


082-HD001/AR37-O9li-^tC'  3a"ana  :<  Ass-  *;.'  M,nonty 
Retarded  Chldm,  P.O.  Box  2341.  Hot  Spnngs  «"  '='3. 

082-HD004/AR37-O91 1-004,  Counseling  Ass^:- .a«&,  Ina, 
P.O.  Box  1398,  RusseUv'lle,  AP  728Ci 

0e2-HD005/AR37-O9ii-0C5,  Counseling  Associates,  Inc., 
P.O.  B->  •3?8,  Pjsseih.-'ne,  AP  "2BC1. 


'no'.  Sc-rr\qf..  AR 

Russei'vi^e   AR 

Conway   A'^ 


064-Hr'>''"",-    ^A-ifi-S?"  ' -X2,     Diocese     o*     La'i/ele      '4:m5 

064'^^Z:'":Ci   _A4^-09' ' --C-i  Evefgreer'  P'esbyler.an 

M'";s'-'ies     rv,    ^  Z:    3c«   ^2360    BoS.Sier  City,  LA  7 11 72 
Ot4-"7X;(,i'?   ..Ai&'^T..^* '-00€     Evergreen    Presbylenan    Mi^.is 

■'■vs    -^i    =  :;    9ci  ^?360   Bossier  Ci%'   LA  71 '^2 
0<: ■'-""•'>' >5  .  A46--Q9' ■  ^X'S,     Diocese     C     La'aye"Le      MCi 

'3—:^,  Ayer'ue  •_ataye"e   LA  ^OSCi 
Of;-;  ■'-r;"'':9   -A4a-09' "-X'S  Evergreen  P'asGv1er;a'- 

Mir,iSiri«s,.r,c.  P.O.  Sox  7236Q.  Bosster  C4ty,  LA  7 1 1 72. 


116-H0001/NM16-O91 1-001    Center  for  BetiavKyal  Sen/ices, 
P.O.  Box  20891,  Albuquerque,  NM  £7154 


New  c>ena   .JV ..._.... 

Papides  Pa''s.^  ...A.. 
Baio'-  Rooge  :./•  .. 
Opeiousas  lA 

Baton  Rouge   ;.  *    ... 


AiboQuerque  MM 


NM. 
NM. 
M... 


NM 
M... 
M... 
NM 
M... 


113-HDOC'  ''X'^-OS' 1-002,  Voio'-.seefs  o'  ATienca,  38-3  S 

Causeway  Bouievard,  Metaine  LA  70002 
115-HD001/ 7^59-09 11 -00',     New     Milestones     f^ot.nga«on 

Inc.,  1430  Collier  Street.  Austin.  Tx  78"04 
115-HD002/TX59-O91 1-002.     New     Milestones     f^o-jnaation. 

Inc.,  1430  Collier  Street.  Austin   TX  '8"04 
115-HD003/TX59-C9*  1-003   New  Milestones  "foundation.  Inc. 

1430  O.rfer  Street,  Austin   ^X  "S"C-4 


•^On..   vV0r7.n     ^X 

AuSDa  TX 

Austin,  TX 

Austin,  TX 


M. 


1._ 
23.. 


23 
329 


16 
10 


101 


23 


4 

13 


State:  Iowa 
Des  Moines. 


Des  Moines 

Subsubtotal.. 


074-HD''X"    .A^'V-.QQi "  _jX'      Systems    onhnited,     "556    first 

Avenue  SDu'h,  icwa  Qtv,  lA  52240 
O'i.-^DOC-i    A05-QS*2-0O4,  Mental  Heaitn  Center.  #i  N   4th 

A,e    Wafsnaiitown,  :a  x'58 


Regioa-  Kansas  City 

lowa  City,  lA  

Marshailtown,  lA 


NM. 


CMI.- 
WOO 

HIV... 


20 

8 

20 


48 


1219100.. 
16683300 


8C'6'>C  4fi300 

494500  28900 


5242000 


1219100 


Wt30 _.. 

CMI 

CMI _. 


?C     CMI„„ 
16  I  WOO.. 

14     i^DC 


66401: 
1000600 


S^61500 


1890700 


20 
14 


84 


6 

11 
9 
9 


35 

171 


CMI. 


WDD.. 


WDO.. 
CMI.... 
CMI.... 
CMI.._ 


6*440C' 
.>''-S4.>: 
';-46000 
3S93CK:' 


2694700 


201000 


201000 


4423C>C 
46340C 
39&6aj 
395&.X' 


1716700 
6503100 


309000 


68400 


■If  90Ci 


112500 


;40oc 

39iXtC 
324X 
!:■  4.00c 

:-;4x 


211800 


10700 


10700 


32800 
27700 

;2«>C 
226:10 


105700 
440700 


7 

WDD 

230SX 

•  &9>X) 

16 

CMI..- 

744600 

42500 

2 

23 



975100  ' 

58400 

X 


'2: 


> 
3. 


o 
ro 


Z 


CO 
03 


M 

s 


SECT!o^J  SM  Program  for  Persons  With  Dssabiuties— Fiscal  Year  1991  Selections— Continued 

[Inchxjes  "HIV"  Set- Aside  SeictKXis  To  Accxxnpany  HUD  92-181 


Office 

;  .-A  grxj  cifr,ie<:'  "V^Xai  assistance  co'^t'at-'  '^OAC'  nu'^De'^. 

scxxisc  name  anc  aooress                                             uxatior 

Metro  Of 
noo-<T>esro 

Minorty 

code 

No  ai 
protects 

Unrts 

Tenant 
type 

jrant             assjstaix-e 
arnoufrt           cfxi*r  »utf 

State:  Kansas 
Kansas  City. _ 

Kansas  Oty  ...„     

KAnsas  Oly _ 

102-HD006/KS16-Q911-006,  p..'u'«s  uni>"  lec:    ^C  Box  '  ^C      C«j(jw»*(  KS „.„.., 

Weflington,  KS    67152 

102-HD'>"'  "^S^fj-Og*  1-Of::'',  Me'-tai  H«a^:r-  Ass^i    ^.ic-  Nof-rfi     Pmstxjfg,  KS 

V  „■   -"•.•'';8  « ':■  ■  >5-09 '  1 -Xt     No'^'^vie*    "■■♦jveiot'^er*    Seo-     ^4ew1on,  KS _..». 

ce*.  'iXj  East  Kd  Street,  Newton,  kS    oTv,  4 

Oe-'.  -'IX^J  MC'?6-OQ"-0C2    irte'fai'.^  Resiaeoces    f '  0    Fiox     Ss,  loops,  MO...-...„ 

"le??   Si   LOUIS  WC     63' 38 

NM  -...»...««., 

NM ^. 

NM 

M.,.. _.. 

20 
10 
12 

CMI 

CMI 

S^J^SuWotal 

9 

42 

1685500... 

110000  I 

State:  Missouri 
St  Lous _ 



24 

KNV 

1349700 

78800 

* -jti^jf'-tal     

1 
6 

^— : ^ 1 

24 

89 

1349700                '5?00 

-i-!.iLE- 

+     ,.        ,      .             ,v         „ 

t~: ._-__;^ 

Stals.  WyominQ 
Denw 


Denver. 


Subsutjtotal.. 
Subtotal „ 


Region:  Denver 


10<i-H[XX;i    A-y'^g  Q<9<i>-0C'      Soortvwesi     WrynirMj     Retiab.     Rock  Spriogi,  Wv        ,     NM 

2632  Poct^rl!  Btvd    Rock  Sonngs,  W>  829<:- 
lO^-HOX;?   .Vy99-O9'S-0C'2.    Piooeef    Counseiif)9.    3&0   City  ^  Evansion,  AY 

v«w  Ove  E*anstcm.  <fi'f  82930 


MM. 


18 
8 

tVDC 
CMI 

220200                19600 

"T"l 

2 
2 

28 

28 

832300                63900 
932300                63900 

Stefa:  Arizona 
Ptionea,...„ 

Sob«a*total 

■ia-   -•a"r-sco.. 
San  Frandsco- 

San  Prancisco., 
Los  Angeles 

LOI.   A.^^Mj'S 

Sacramento 


S-.r^-„it-'-a. 

=^a-   --ancisco 


SutauMoW... 
Subtotal -.. 


Re9k)»t:  Sen  Francisco 


1?'j-^CXJO?A7?0-0<}M-oo;,  Th*  f>hoer,i»  Shanti  Grouo,  13M     Ptxwno,  AZ. 
E   McDowell  Rd    Ptioenix.  AZ     95006 


121-HD002/CA39-O9'i-0C2,    ;rterr~:     -»c      PC     Box    3222, 

Monterey.  CA    93942 
12--HCX)04  CA33-Q9li-':e3      Mentally     Mardcapped     Cnii- 

Orers    Organcation    21966    Dotores    Street,    #318    Castro 

Valley,  CA  94546 
12i-HC:<»6'GA3*-O9ii-<)05,       Housing      for       Independent 

►=eoo»e  25  East  Hedding  Street,  San  Jose,  GA  951 12 
122-h0006'GA16-O9ii-iX)5,  Crippled  ChiWren  s  SOC  o1  So 

Cali<ornia.  7120  Pranhiin  Avenue.  Los  Angeles,  CA     90046 
122-hD0CT'CAi6-O91i-007,  San  Fetr^noo  Valley  Assoc  (or 

tr-e  Retarded,  15''25  Pannenia  St ,  Sepufveda,  CA    91343 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Mangement 

(CA-060-01-4212-13;  CA-29236: 

Realty  Action;  Correction 

agency:  Bureau  of  Land  Management, 

Iii'enor 

action:  Correction  to  legal  description 
for  Notice  of  Realty  Action,  CA-29236. 

summary:  This  notice  corrects  the  legal 
descr.ption  of  the  selected  public  lands 
described  in  the  Notice  of  Realty  Action 
published  in  the  Federal  Register  on 
Fnday,  December  ^  \'^n.  ;n  Vol.  56,  No. 
235,  pages  63977  through  63978,  as 
follows: 

On  Page  63977,  in  the  Summary,  in  the 
land  description,  in  the  top  second 
column,  the  third  line  should  read  "Sec. 
32:  Lots  1  through  29,  and  Lots  31 
through  58". 

Davd  Marr.h27, 199Z 

Richard  E,  Crowe, 

Assistant  District  Manager,  Division  of 

Operations. 

;FH  Doc.  9Z-7&43  Filed  4-2-92;  8:45  am) 

81LUHG  COOC  43  T^*)-*! 


Bureau  of  Land  Management 

[I D-030-02-4 212-11:  iDi-27465 

Realty  Action  (IDI-27465K  Recreation 
and  Public  Purposes  (R&PP)  Act  Lease 
or  Conveyance  Classification 

AGENCY:  Bureau  of  Land  Management, 

l".'e.-:or. 

action:  Notice  of  realty  action  involving 
public  lands  in  Madison  Coimty,  Idaho. 

summary:  The  following  public  lands 
se'.  p"  T.les  west  of  the  City  of  Rexburg, 
Madison  County,  Idaho  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance 
for  recreational  or  public  purposes 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
:43U.SC.  869e/se(7.): 

Boise  Meridian,  Idaho 

T  6  N.,  R.  38  E., 
Sec.  2Z  SMj: 
Sec.  23,  SWA.  W^^WMjSEV*. 

The  area  described  contains  520  acres, 
more  or  less. 

This  action  is  a  motion  by  the  Bureau 
to  make  public  lands  available  to 
Madison  County  for  use  as  a  public 
shooting  range.  Lease  or  conveyance  of 

the  lands  for  recreational  or  public 


purpose  use  would  be  in  the  public 
interest.  This  use  is  in  conformance  with 
land  use  planning.  Detailed  information 
concerning  this  action  is  available  for 
review  at  the  office  of  the  Bureau  of 
Land  Management.  Idaho  Falls  District, 
940  Lincoln  Road.  Idaho  Falls,  Idaho 
83401. 

Lease  or  conveyance  of  the  lands  will 
be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the 
Secretary  of  the  Interior. 

2.  All  valid  existing  rights  documented 
on  the  official  public  land  records  at 
the  time  of  lease/patent  issuance. 

3.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the 
right  to  prospect  for.  mine  and 
remove  the  minerals. 

4.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access 
and  proper  management  of  Federal 
lands  and  interests  therein. 

Upon  publication  of  this  notice  in  the 
Federal  Regjister,  the  subject  public 
lands  will  be  segregated  from  all  forms 
of  appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
and  leasing  under  the  mineral  leasing 
laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
persons  may  submit  comments 
regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  District  Manager,  Idaho  Falls 
District,  940  Lincoln  Road,  Idaho  Falls, 
Idaho  83401.  Any  adverse  conmients 
will  be  reviewed  by  the  State  Director. 
In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  60  days  from  the  date 
of  publication  of  this  notice. 

Dated:  March  27, 1992. 
Lloyd  H.  Ferguson, 
District  Manager. 
[FR  Doc.  92-7644  Filed  4-2-92;  8:45  am] 
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IOfl-130-02-4212-- 1    GP?-i44^  WAOR 

Aryendment  t!  Realty  Action: 
Exchange  of  Public  Lands  in  Ferry. 

GMHt,  L'r'coi",  Pend  O'-etlle,  and 
Stevens  Counties,  WA 

aqency:  Bureau  of  Land  Management; 

Interior 

action:  Notice  of  amendment  of  realty 

action. 


NOTICE:  This  notice  amends  the  realty 
action  published  in  Vol.  57,  page  2,  109 
of  the  Federal  Register  on  January  17. 
1992.  to  include  the  following  described 
lands  proposed  for  acquisition  by 
exchange: 

Willamette  Meridian 

T  22.N..  R  30  E,. 

Sec  12.  portion  of  SE'-iSEVi 

S«»c,  13.  portion  of  E4: 

Sef,  24.  portion  of  E''2. 
T  Z2\..  R  30  E-. 

Sec.  4,  W'*..SWV4; 

Sec,  7.  All.  less  a  portion  of  SWV^;  ,. 

Sec.  8.  E'l,  SW'.4, 

Spc.  9.  All; 

Sec  10.  W^iNWVi; 

Sec.  15,  AH; 

Sec.  17,  All; 

S«c.  18.  All; 

Sec.  19.  .All: 

Sec.  23,  W^.SEV*: 

Sec.  24.  WMjSWVsSW^; 

Sec.  25,  portion  of  N''s.  portion  of  SMi; 

Sec.  26.  .N'^N'^SEV^,  SE''4SEV«; 

Sec.  30.  Lots  1  8.  2,  N'-2N'E'-4,  NEV4NWV4. 
T  22  N  .  R.  32  E.. 

Sec.  1,  NT.V4SW>.4.  SV4/SVVV4.  NWy4SWy4 
SEV4.  SMiSWV4SEV4; 

Sec.  34.  E'^SEW: 

Sec.  3,5,  W'-2W''7. 
T.  26  N..  R.  32  E., 

Sec.  29,  All; 

Sec.  30.S4S4; 

Sec.  32.  portion  of  NWy4. 
T  24  N..  R.  34  E., 

Sec,  3,  portion  of  SW  ^4; 

Sec.  4,  portion  of  E'''?,  WVi; 

Sec.  5.  Lots  1,  2.  7,  8,  9,  &  10,  SV*; 

Sec.  8.  E'^.\EV«.  SE'mN'EV*.  SMiSMi: 

Sec.  9,  N'^,  SW^; 

Sec.  12.  \W'/4,EV2SEV4: 

Sec,  13,  N^NE^,  W'^W^E^,  W%; 

Sec.  18,  EV2; 

Sec.  20,  NWi. 
T.  24  .N..  R.  35  E., 

Sec.  7.  All. 

The  land  described  aggregates  11,700  acres, 
more  or  less,  in  Grant  and  Lincoln  counties, 
Washington 

hvce&  March  26,  1992. 
Joseph  K.  Buesing, 
District  Manager. 
IFR  Doc.  92-7645  Filed  4-2-92,  8:45  am] 
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[MT-020-02-4333-081 

South  Dakota  Resource  Management 
Plan  Amendment— Fort  Meade 
Recreation  Area 

agency:  Bureau  of  Land  Management, 
Miles  City  District  Office,  Interior. 

action:  Notice  of  intent  to  prepare  an 
amendment  to  the  South  Daicota 
Resource  Management  Plan  for  the  Fort 
Meade  Recreation  Area  in  Meade 
County.  South  Dai<;ota. 
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summary:  The  South  Dakota  Resource 
Area  is  initiating  a  re\nsion  of  the 
Recreation  Management  Plan  for  the 
Fort  Meade  Recreation  Area  near 
Sturgis.  South  Dakota.  The  revision  will 
update  the  present  plan,  which  was 
approved  m  1981  and  incorporated  into 
the  South  Dakota  Resovirce  Management 
Plan  [RMP]  in  1985.  The  revision  will 
therefore  constitute  an  amendment  to 
the  R.MP.  The  revised  plan  will  prescribe 
long-term  management  objectives, 
allocations  and  actions  for  all  affected 
resources  in  the  recreation  area.  No 
major  issues  have  been  identified  to 
date  The  plan  amendment  will 
consolidate  past  planning  efforts  and 
provide  more  detailed  management 
guidance  for  some  resources  Potential 
issues  include  the  balancing  of  public 
demands  for  increased  development  end 
dispersed  recreational  activities  and 
management  actions  necessarv  to 
ensure  human  health  and  safety. 
Disciplines  represented  in  the 
preparation  of  the  plan  amendment  will 
include  forestrj,  archeologv',  fishenes, 
wildlife,  recreation,  range,  watershed, 
realty  geology  and  law  enforcement. 

Opportunities  for  public  involvement 
will  include  scoping  of  issues  and 
concerns,  periodic  updates  on  progress 
and  review  of  the  final  plan  amendment. 
Various  state  and  federal  agencies, 
including  the  South  Dakota  Game,  Fish 
and  Parks  Department,  the  Department 
of  Veterans  Affairs  and  the  pubhc  wii! 
be  involved.  Contact  with  agencies  and 
the  public  will  be  made  through 
meetings,  update  letters  and  written 
comments, 

DATES:  Comments  and 
recommendations  of  issues  and 
concerns  to  be  considered  will  be 
received  until  at  least  30  d.ns  after 
Apni  3.  1992. 

FOR  FURTHER  INFORMATIOM  CONTACT 
Mark  W  Stiles.  Area  Manager.  South 
Dakota  Resource  Area.  310  Roundup 
Street,  Belle  Foun..he.  South  Dakota 
57717.  phone  (605)  892-2526. 

Sandra  L  Sacher. 

Associate  District  Manager 

[FR  Doc  92-7647  Filed  4-2-92;  8:45  am] 
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ICO-930-4214-10;  COC -536481 

Proposed  Withdrawal:  Opportunity  for 
Public  Meeting:  Colorado 

March  27,  1992 

AGENCY:  Bureau  of  Land  Management. 

Interior 

action:  Notice. 

summary:  The  U.S.Departmcnt  of 
Agriculture,  Forest  Service,  proposes  to 


withdraw  approximately  4.249  acr<»s  of 
National  Forest  System  land  for  50 
years.  This  withdrawal  would  protect 
the  existing  recreational  values  and 
proposed  faoiities  at  the  l^ke 
Catamount  Recrea'ion  Area,  Ths*  notice 
closes  this  land  to  location  anc!  er.tr}' 
under  the  mining  laws  for  up  ti,-  'wo 
years.  The  lend  remains  open  to  mineral 
leasing, 

DATES:  Comments  on  this  proposed 
withdrawal  or  requests  for  public 
meeting  must  be  received  on  or  ruMur-e 
)uiy  2.  1992 

ADDRESSES:  Comments  and  requests  for 

a  meeting  should  be  sent  to  the 
Colorado  State  Dirertor,  BLM.  2850 
Youngfield  Street,  LakewooA  Colorado 

M21 5-7078. 

FOR  FURTHER  iNFORMATtON  CONTACT: 

Dons  E,  Chehus.  ;kl3-23ii->ir06, 

SUPPLEMENTARY  INFORMATION:  Or. 

March  6.  1992.  the  Department  of 
Agriculture.  Forest  Serxice.  filed  an 
application  to  withdraw  the  fo!low^r>.g 
described  National  Forest  S\  stem  land 
from  location  and  entry  under  the 
United  States  minirig  laws  (30  U.S.C.  ch 
2)- 

Sixtb  Pnncipal  Meridian 

Routt  National  Forest 

Parcel  within  Unsurveyed  Tps.  4  and  S  N..  R. 
a3  W    Metes  and  Bounds  beginning  at  a 

f>oint  frorr.  which  the  EV4  comer  of 
Swtion  36,  T  ,S  N    R  m  \\  .  bears  S, 
O'la'VN',,  5  9fl  chains  thpncp  southerly 
aionfi  the  linKeline  tx-tweeri  r»n«f»*  K.',* 
and  ft4  We«1  approximfilfiv  163. 3e  chams 
to  the  northeast  oompr  of  the  SEVliSE'* 
of  section  l,i   T  4  N  ,  R  (M  VV, 

Thence  East  &o  45  cr.ams 

Thence  .North  SO  chB,a* 

ThenoeEast  20  chair;.', 

Thence  North  20  chains 

Thence  East  20  chains 

Thence  North  43  36  rha^no 

Thence  West  7  CT  chain;, 

TTience  North  80  chaint 

Thence  West  (M'l  chains 

Thence  South  30  cna'.ne 

Thence  West  .-li,;  ZB  chain.!,  to  the  plane  of 
beginning 

T  4N,,  R  84  W, 
Sec  10.  N'sSWV*.  SEV4SWV4.  SEV4.  and 
those  ianiis  in  thp  SW^^SWVi  lying 
northeriy  eionj;  thp  nsht  bank  of  Green 
Creek; 
Sec   n.  lots  1,  2.  and  3,  S^'s.N  W  arid  S"^; 
SHf    12,  lots  1   1  3   and  4.  SMiNVi.  and  SVk; 
Sec  IX  N  4  and  those  \aada  in  th«  NV^SW 
Ij'ing  northerly  alon^  the  right  bank  of 
Greer,  Creek. 
Ser:  14,  those  lar.d.-i  in  the  .\W  and  the 
N'-vSE  W  \\Tnfi.  niirlherly  along  the  right 
t),-inK  of  Green  Ci^ek 
Se<'   IS,  thosf  lands  m  the  N  WNf  ■»  »nri  the 
N '^ .%'£''•  NW  ■''«  i\'in,s  nor"ieri\  o,'  Uie 
right  bank  of  Green  Cn?e» 

T.  5N..  R.a4  W.. 


Sht-  35.  NV,SV\  W  SKV.SWV.  SF".  Rr.<i 
those  iami*  in  the  S^iN  ">  '>  ^nj;  I4.n„!',',r"-') 
o!  trif  ipf'  i.Hnk  i;i  llamson  L-re«t. 

Sc-    'M-:  S   1.'-  '5  oi      '..lose  lands  in  the 
N>iS  Vi  lying  southeriy  of  the  lef)  bank  of 
Harrison  Creek. 

The  area  described  contains 
Hr:ir^x'mats?f»'y  4  ?♦<»  ff'^ii  tn  Routt  County. 

The  pur^x, 'Se  of  :,;,(,  Mithdrawal  U  to 
protect  ri,:i'iirHi  r«'i»(',.ri,.e  vh,,,i'!i  «nd 
rpcj>-'8'ton  fai,,!i;i<-*  ai  Mie  I, ii ' ,fi:~oiint 
Sk;  Rest),'";, 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  parties 
who  wiah  to  submit  coaunents. 
suggestions,  or  objections  in  connection 
with  this  proposal,  or  to  request  a  public 
meeting,  may  present  their  views  in 
writing  to  the  Colorado  State  Director.  If 
the  authorized  officer  determines  that  a 
meeting  should  be  held,  the  meeting  will 
be  scheduled  and  conducted  in 
accordan  f  w  'h  the  Bureau  of  Land 
Manage:'  cr    Manual  Sec.  2351.16B. 


This. 


in  will  be  processed  in 


accordance  with  the  regulations  set 
forth  In  4''  <:W  part  23ia 

For  a  pi  :;od  of  two  years  from  the 
date  of  pubbcation  in  the  Federal 
Register,  the  land  will  be  segregated 
from  the  mining  laws  as  specified  above: 
unless  the  application  is  denied,  or 
cancelled,  or  the  withdrawal  is 
approved  prior  to  that  da^e.  During  this 
period  the  Forest  Service  will  continue 
to  manage  these  lands. 
Robert  S.  Schmidt. 
Chief.  Branch  of  Realty  Prograrm. 
|FR  Doc  92-7694  Piled  4-2-92:  a4S  am] 
(wi.;_n«o  coof  «f&-je„,*i 


Fish  aod  Wildlife  Service 

Reintroduction  of  Grsy  Wotve*  to 
Yefk)w»tooe  NatKmai  Park  and  Centrw 
Idatio,  Enviroomental  Impact 
Statement,  Wyoming,  Montana,  acid 

tdabo 

agency:  Fish  and  Wildlife  Service. 

Ue;  I't-t  ti!  of  Interior, 

ACTKHC  Notice  of  intent  to  prepare  an 
environmental  Impact  statement  for  the 
reintroduction  of  gray  wolves  to 
Yellowstone  National  Park  and  Central 
Idaha 

SUMMARY  Under  the  provision  of  the 
National  Envirorunental  Policy  Act.  the 
U.S.  Fish  and  Wildlife  Service  is 
preparing  en  environmental  impact 
statement  (EIS)  for  the  reintroduction  of 
gray  wolves  to  Yellowstone  National 
Park  and  Central  Idaho,  The  conference 
report  (House  Report  No.  102-256)  that 
accompanied  the  1991  1 '  S  Deruirtment 
of  Interior  appropria lion?!  tjn.  ,  i\.b,  L 
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102-154)  directed  the  Fish  and  Wildlife 
Service  to  prepare  an  environmental 

impact  s'atemfent  on  wolf  reintroduction 
in  Ye ilov, stone  National  Park  and 
Centra!  Idaho  in  consultation  with  the 
Na'ional  Park  Service  and  Forest 
Service.  The  conference  report  further 
directs  that  the  EIS  is  to  cover  a  broad 
range  of  alternatives,  follow  normal 
d'.stnbut;on  patterns  including 
appropnate  Conjjressional  distribution, 
and  have  the  draft  EIS  complete  by  May 
13,  19«3 

Previous  plans  and  studies  (1980  and 
1987  Northern  Rocky  Mountain  Wolf 
Recover>'  Plans;  Wolves  for 
Yellowstone'  A  Report  to  the  United 
States  Congress  Vol  1-4;  1991  Wolf 
Recovery  in  Central  Idaho:  Alternative 
Strategies  and  Impacts.  A  report  to  the 
Idaho  Legislature  by  the  Idaho  Forest, 
Wildlife  and  Range  Policy  Analysis 
Group  and  1991  Reintroduction  and 
Management  of  Wolves  in  Yellowstone 
National  Park  and  the  Central  Idaho 
Wilderness  Area,  A  report  to  the  U.S. 
Congress  by  the  Wolf  Management 
Committee)  identified  the  following 
issues:  livestock/pet  depredation  and 
compensation,  effects  on  big  game 
species/hunting,  wolf  control,  human 
life  and  health,  land  use  policy/ 
restrictions,  wolf  role  in  ecosystem 
(naturalness),  animal  rights/welfare/ 
dignity  (humaneness),  recreational  value 
of  wolves,  economics,  effects  of  wolves 
on  other  species  (such  as  grizzly  bears), 
state  and  federal  authorities,  private 
property  rights,  illegal  killing/poaching, 
disease  and  parasite  transmission,  and 
ecological  completeness  of  the  world's 
first  National  Park. 

Preliminary  alternatives  suggested  to 
date  by  the  public  include:  no-wolf 
option  (not  allowing  wolves  to  recover). 
Wolf  Management  Committee 
alternative  (Congressionally  designated 
experimental  population  with  state 
management),  reintroduction  of  wolves 
as  experimental  populations,  no-action 
alternative  (natural  recolonization  from 
other  populations),  and  reintroduction  of 
wolves  as  an  endangered  species. 

A  scoping  brochure  has  been  prepared 
that  details  the  EIS  process,  background 
information,  issues  identified  to  date, 
and  how  to  become  involved.  People 
who  previously  requested  wolf  recovery 
information  will  receive  copies.  Other 
interested  people  can  obtain  copies  by 
writing:  Yellowstone  National  Park  and 
Central  Idaho  Gray  Wolf  EIS.  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  8017. 
Fielena.  MT  59601. 

F0«  FURTHER  INFORMATION  CONTACT: 

Ed  Bangs,  Pro)ect  Leader,  (406J  449-5202. 


Dated:  March  5, 1992. 
Galen  L.  Buterbaugh, 
Regional  Director,  Region  ft  U.S.  Fish  and 
Wildlife  Service. 
(FR  Doc.  92-7681  Filed  4-2-92:  8:45  am) 
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Aquatic  Nuisance  Species  Task  Force 

Meeting 

aqency:  Department  of  the  Interior,  Fish 

and  Wildlife  Service. 

AcnOM:  Notice  of  meeting. 

summary:  This  notice  announces 
meetings  of  the  Aquatic  Nuisance 
Species  Task  Force  and  one  of  its 
committees.  A  number  of  subjects  will 
be  discussed  during  the  Task  Force 
meeting  on  April  21  and  April  22, 
including  the  research  protocol,  a  ruffe 
control  proposal  submitted  by  a  special 
Task  Force  organized  by  the  Great 
Lakes  Fisheries  Commission, 
presentations  about  nonindigenous 
activities  in  the  Great  Lakes  and  Panel 
activities  by  the  Great  Lakes  Panel  (a 
regional  committee  of  the  Task  Force), 
the  proposed  Aquatic  Nuisance  Species 
Program,  an  update  on  the  intentional 
introductions  policy  review, 
presentations  about  Canadian 
nonindigenous  species  programs  and 
activities  by  representatives  of 
Canadian  governmental  entities,  an 
update  on  the  ballast  water/shipping 
initiatives,  and  establishment  of  several 
new  committees.  In  conjunction  with  the 
Task  Force  meeting,  the  Zebra  Mussel 
Coordination  Committee  will  hold  its 
first  meeting  the  following  day, 
Wednesday,  April  23, 1992,  at  the  Great 
Lakes  Environmental  Research 
Laboratory  in  Ann  Arbor.  Michigan.  The 
.  initial  meeting  of  this  committee  will 
focus  on  presentations  of  ongoing  and 
plarmed  zebra  mussel  research 
programs  to  assist  Federal  research 
managers  in  planning  their  research 
programo 

TIME  and  da  'h:  The  Aquatic  Nuisance 
Species  Task  Force  will  meet  from  1 
p.m.  to  5  p.m.  on  Tuesday,  April  21, 1992 
and  from  8  a.m.  to  11:30  p.m.  on 
Wednesday,  April  22, 1992.  The  Zebra 
Mussel  Coordination  Committee  will 
hold  its  first  meeting  the  following  day, 
Thursday,  April  23, 1992  from  8  a.m.  to  5 
p.m. 

PLACE:  The  Aquatic  Nuisance  Species 
Task  Force  meeting  will  be  held  at  the 
Toledo  Marriott  Portside,  Two  Seagate/ 
Summit  Street.  Toledo,  Ohio.  The  Zebra 
Mussel  Coordination  Committee 
meeting  will  be  held  at  the  Great  Lakes 
Environmental  Research  Laboratory. 
2205  Commonwealth  Blvd.  Aim  Arbor. 
Michigan. 


status:  These  meetings  are  open  to  the 
public  Interested  persons  may  make 
oral  statements  to  the  Task  Force  or  the 
Zebra  Mussel  Coordinating  Committee. 
or  may  file  written  statements  for 
consideration. 

CONTACT  PERSON  FOR  MORE 
information:  Sharon  Gross,  Aquatic 
Nuisance  Species  Task  Force 
Coordinator,  U.S.  Fish  and  Wildlife 
Service,  4401  .North  Fairfax  Drive. 
Arlington,  Virginia  22203  at  (703)  35d- 
1718. 

SUPPt£MENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
.Advisory  Committee  Act  (5  U.S.C  app. 
I),  this  notice  announces  a  meeting  of 
the  Aquatic  Nuisance  Species  Task 
Force  established  under  tJie  authority  of 
the  Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990  (Pub. 
L.  101-646.  104  Stat.  4761.  16  USC.  4701 
et  seq..  November  29,  1990)  and  a 
meetings  of  the  Zebra  Mussel 
Coordinating  Committee.  Minutes  of  the 
meeting  will  be  maintained  by  the 
Coordinator,  Aquatic  .Nuisance  Species 
Task  Force,  room  840,  4401  North 
Fairfax  Drive,  Arlington.  Virginia  22203 
and  will  be  available  for  public 
inspection  dunng  regular  business 
hours.  Monday  through  Fnday  within  30 
days  following  the  meeting. 

Dated:  March  30, 1992. 
Gar>  Edwards. 

Co-Chair.  Aquatic  Nuisance  Species  Task 
Force. 

[FR  Doc  92--657  Fled  4-2-92:  8:45  am) 
BHJJNO  COOE  431I>-55-«l 


Great  Lakes  Nonindigenous  Aquatic 
Nuisance  Species  Panel  Meeting 

AGENCY:  Drpartment  of  the  Interior,  Fish 

find  Wildlife  Sen-'ice. 

action:  Notice  of  meeting. 

summary:  This  notice  announces  a 
meeting  of  the  Great  Lakes  Panel  on 
Nonindigenous  Species,  a  regional 
committee  of  the  Aquatic  Nuisance 
Species  Task.  A  number  of  subiects  will 
be  discussed,  including  approval  of 
panel  policy  statements  on 
organizational  strategy,  management 
and  research  needs,  and  legislative  and 
budget  needs:  a  review  of  the  proposed 
annual  report  to  the  Task  Force:  a 
review  of  Great  Lakes  Week  activities; 
and  nomination  of  Great  Lakes  Panel 
representatives  to  serve  on  Task  Force 
Committees. 

TIME  and  date:  The  Great  Lakes  Panel 
on  Nonindigenous  Species  will  meet 
from  9:30  a.m,  to  12  p.m.  on  Tuesday, 
April  21,  1992. 
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PLACt:  The  meeting  will  be  held  at  the 
Toledo  Marriott  Portside.  Two  Seagate' 
Summit  Street.  Toledo.  Ohio 
STATUS:  The  meeting  is  open  to  the 
public.  Interested  persons  may  make 
oral  statements  to  the  Panel  or  may  file 
written  statements  for  consideration. 
CONTACT  PERSON  FOR  MORE 
information:  Martha  Reesman,  Great 
l^kes  Com.mission.  The  Argus  Building, 
400  Fourth  Street.  Ann  Arbor,  Michigan. 
at  (313)  665-9135. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  {5  US  C.  app 
I),  this  notice  announces  a  meeting  of 
the  Great  Lakes  Panel  on  Nonindigeous 
Aquatic  .Nuisance  Species,  a  regional 
committee  of  the  Aqu-Jtic  Nuisance 
Species  Task  Force  established  under 
the  authority  of  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Ac!  of  1990  {Pub.  L  101-646.  104 
Stat.  4:^61.  16  U.S.C  4"01  et  seq.. 
November  29,  1990),  Minutes  of  meebng 
will  be  maintained  by  Coordinator, 
Aquatic  Nuisance  Species  Task  Force. 
Room  840,  4401  North  Fairfax  Drive. 
Arlington,  Virginia  22203  and  the  Grea! 
Lakes  Panel  Coordinator,  Great  Lakes 
Commission,  The  Argus  Building.  400 
Fourth  Street,  Ann  Arbor,  Michigan,  and 
will  be  av  ai'.able  for  public  inspection 
during  regular  business  hours,  Monday 
through  Fnday  within  30  days  following 
the  meeting. 

Dated  March  30, 1992. 
Gar>'  Edwcrdii. 

Co-Chair.  Aquatic  Nuisance  Species  Task 

Force. 

[FR  Doc  92-7654  Filed  4-2-92;  8:45  ami 
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National  Park  Sefvice 

Nattonal  Capital  Memoriai 
Commission;  Meeting 

Notice  !s  hereby  g:\en  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  National 
Capital  Memonal  Commission  will  be 
held  on  Tuesday,  April  28.  1992,  at  130 
p,m..  at  the  Commission  of  Fine  Arts,  4i1 
F  Street.  NW,,  suite  312.  Washington 
DC. 

The  Commission  was  estabimhed  by 
Public  Law  99-6,12.  for  the  purpose  of 
advising  the  Secretary  of  the  interior  or 
the  Administrator  of  the  Genera! 
Services  Administration,  depending  on 
wb;ch  agency  has  lurisdiction  over  the 
iand.'i  in  the  matter,  on  policy  and 
procedures  for  estabhshment  of  (and 
proposals  to  establish)  commemorative 
works  in  the  District  of  Columbia  or  its 
environs,  as  well  a«  such  other  matters 


concerning  commemorative  works  in  the 
Nation's  Capital  as  it  may  deem 
appropriate.  The  Commission  evalud'es 
each  memonai  proposal  and  rriaKt-s 
recommendations  to  the  Secretary  or  the 
Administrator  with  respect  to 
appropriateness,  site  locn'ian  and 
design,  and  serves  a  an  informBtton 
focal  point  for  those  seeking  to  erect 
mem.onals  on  Federal  land  m 
Washington.  DC,  or  its  environs 

The  members  of  the  Commission  are 
as  follows. 

James  Ridenour.  Chairman.  Director, 

National  Park  Services,  Washingtan 

DC 
CecTge  M  White,  An-hitect  of  the 

Capitol.  Washington.  DC 
Honorable  And,'-ew  j.  Coodpasfer, 

Chairman.  American  Battle 

Monuments  Commission,  Washington, 

DC 
I  Carter  Brown.  Cha.rmar..  ConirniShior. 

of  Fine  Arts.  Washington,  DC 
Clen  Urquhart,  Chairmaa  .National 

Capital  Planning  Commission. 

Washington.  DC 
Honorable  Sharon  F^ratt  Dixon,  Mayor  of 

the  District  of  Columbia,  Washington, 

DC 
Honorable  Richard  G.  Austin, 

Administrator,  General  Services 

.'Kdministration,  Washington.  DC 
Hijnorable  Richard  Cheney,  Secretary  of 

Defi-nsp,  Washington.  DC. 

The  purpose  of  the  meeting  will  be  to 
review  and  take  action  on  the  following: 
I.  Old  Business. 

(a)  Review  of  minutes  of  meeting  of 
September  12, 1991. 

(b)  Review  of  minutes  of  meeting  of 
October  29,  1991 

IL  Review  of  Proposed  Legislation. 

(a)  Reconsideration  of  H.J.  Res.  271 
and  S.J  Res.  181,  to  authorize  the  Go  For 
Broke  National  Veterans  Association  to 
establish  a  memorial  to  Japanese 
American  Veterans  in  the  District  of 
Columbia  or  its  environs. 

(b)  H-R  liiid  to  authorize  the 
construction  of  a  monument  in  the 
District  of  Columbia  or  its  environs  to 
honor  Thomas  Paine. 

tcj  H.Con.Res.  228,  to  authorize  a 
memorial  to  the  victims  of  communism. 

(d)  S.  1931  and  H.R.  3627,  to  authorise 
the  Air  Force  Association  to  establish  a 
memorial  in  the  District  of  Columbia  or 
its  environs. 

(P!  S-  2244,  to  require  the  construction 
of  a  memorial  on  Federal  land  in  the 
District  of  Columbia  or  its  environs  to 
honor  mem.bers  of  the  Armed  Forces 
who  served  m  World  War  II  and  to 
commemorate  United  States 
participation  in  that  conflict. 

Ill  Review  of  the  Commemorative 
VNii-ks  Act  of  1986 


iV,  Other  Business. 

|ohn  G.  ParMUtfe, 

Associate  Regional.  Director  for  Land  Uee 

Coordination. 

FR  nnr  92-7BCJ7  Fi)«j  4-2-82:  8.-45  am] 


INTERSTATE  COMMERCE 

COMMISSION 

Intent  To  Engage  In  Compensated 

intercorporate  Hsuting  Operations 

.M<ir„h  31.  1991 

This  is  to  provide  notice  as  required 
by  49  U.S.C  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A- 1.  Parent  corporation,  address  of 
principal  o^ice  and  state  of 
incorporation:  ConAgra,  Inc..  One 
ConAgra  Drive,  Omaha,  NE  68102-5001 
(a  Delaware  corporation). 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
state  of  incorporation: 

1 
2 
3 


S 


9 


Ag-chem.  Inc.  (a  Maryland  corporation). 

Agro  B.C  Limited  (a  Canada  corporation). 

Agro  Company  of  Canada  Limited  (a 
Canada  corporation). 

Agro  Weal  Ltd.  (a  Canada  corporation). 

Arrow  Industries,  Inc  (a  Texas 
corporation). 

Atwood  Commodities,  inc.  (a  Nebraska 
corporation). 

Atwood-Larson  Company  (a  Minnesota 
corporation). 

Balcom  Chemicals.  Inc.  (a  Colorado 
corpora  bon). 

Banquet  Foods  (Canada)  Corporation  (a 
Canada  corporation). 

10  Beatrice  Cheese.  Inc.  (a  Delawart 
corporation). 

11  Beatrice  Cheese  Trucking,  Inc.  (a 
Delaware  corporation). 

12  Beatrice  Company  (a  Delaware 
corporation). 

13  Beatrice  Foods  Co.  (a  Delaware 
corporation). 

14  Beatrice  Meats,  Inc.  (a  Delaware 
corporation). 

15  Beatrice  U.S.  Food  Corp.  (a  Delaware 
corporation). 

16  Berger  and  Company  (a  California 
corporation). 

17  Dergerco  USA  (a  California  corporation). 

18  Berliner  &  Marx.  Inc  (a  Delaware 
corporation). 

19  Blue  Coach  Foods,  Inc.  (a  Delaware 
corporation). 

20  Canadian  Harvest  Process  (1988)  Ltd  (a 
Canada  corporation). 

21  Caribbean  Basic  Foods  Company  (a 
Nebraska  corporation). 

22  Central  Valley  Chemicals.  Inc  (a  Texas 
corporation). 
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23    ConAgra  Canada  Limited  (a  Canada 

corporation). 
:4    ConAgra  Caribbean  Distributors,  Inc.  (a 

Puerto  Rico  corporation). 

25  ConAgra  Fertilizer  Company  (a 
Nebraska  corporation). 

26  ConAgra  International  Fertilizer 
Company  (a  Delaware  corporation). 

27  ConAgra  International,  Inc.  (a  Delaware 
corporation). 

28  ConAgra  Mexico,  Inc.  (a  Delaware 
corporation). 

29  ConAgra  Pet  Products  Company  (a 
Delaware  corporation). 

30  ConAgra  Poultry  Company  (a  Delaware 
corporation). 

31  ConAgra  Transportation,  Inc.  (a 
Delaware  corporation). 

32  Cook  Family  Foods,  Ltd.  (a  Pennsylvania 
corporation). 

33  Country  Skillet  Catfish  Company  (a 
Delaware  corporation). 

34  County  Line  Cheese  Co..  Inc.  (an  Indiana 
corporation). 

35  Cropmate  Company  (a  Delaware 
corporation). 

38    CTC  North  America,  Inc.  (a  Delaware 
corporation). 

37  Dartec,  Inc.  (a  Colorado  corporation). 

38  Dixie  Ag  Supply.  Inc.  (an  Alabama 
corporation). 

39  E.A.  Miller,  Inc.  (a  Utah  corporation). 

40  Eschem  Canada,  Inc.  (a  Canada 
corporation). 

41  Estronics,  Inc.  (a  Delaware  corporation). 
4:    Golden  Valley  Microwave  Foods,  Inc.  (a 

Minnesota  corporation). 

43  Golden  Valley  Microwave  Foods 
International,  Inc.  (a  Minnesota 
-orporalion). 

44  Grower  Service  Corporation  NY  (a  New 
York  corporation). 

45  GVMF  Canada  Inc.  (a  Canada 
corporation). 

46  HACCO.  Inc.  (a  Wisconsin  corporation). 

47  HACO.  Inc.  (an  Ulinois  corporation). 

48  Hess  *  Clark,  Inc.  (an  Ohio  corporation). 

49  Hunt-Wesson  Foods  International,  Ltd.  (a 
Delaware  corporation). 

50  Hunt-Wesson,  Inc.  (a  Delaware 
corporation). 

51  Interstate  Feeders,  Inc.  (a  Utah 
corporation). 

52  LL  Cheese  Co.,  Inc.  (a  Delaware 
corporation). 

53  Longmont  Transportation  Co.,  Inc.  (a 
Colorado  corporation). 

54  Loveland  Industries,  Inc.  (a  Colorado 
corporation). 

55  Lynn  Transportation  Company.  Inc.  (an 
Iowa  corporation). 

56  Mid  Valley  Chemicals,  Inc.  (a  Texas 
corporation). 

57  Midwest  Agriculture  Warehouse  Co.  (a 
Nebraska  corporation). 

58  Miller  Bros.  Co.  (a  Utah  corporation). 

59  Molinos  de  Pueno  Rico,  Inc.  (a  Nebraska 
corporation). 

60  Monfort  Construction  Company  (a 
Delaware  corporation). 

61  Monfort  Food  Distributing  Company  (a 
Colorado  corporation). 

62  Monfort.  Inc.  (a  Delaware  corporation). 

63  Monfort  Transportation  Company  (a 
Colorado  corporation). 

iri    Northwest  Chemical  Corporation  (an 
Oregon  corporation). 


65  Old  Capital  Popcorn  Company.  Inc.  (a 
Minnesota  corporation). 

66  Omaha  Vaccine  Co.,  Inc.  (a  Nebraska 
corporation). 

67  Ostlund  Chemical  Company  (a  North 
Dakota  corporation). 

68  Petrosul  International  Ltd.  (a  Canada 
corporation). 

69  Phoenix  Packaging,  Inc.  (a  Minnesota 
corporation). 

70  Platfe  Chemical  Co.  (a  Nebraska 
corporation). 

71  PRO- Vet  Companies,  Inc.  (a  Delaware 
corporation). 

72  Public  Grain  Elevator  of  New  Orleans. 
Inc.  (a  Louisiana  corporation). 

73  Pueblo  Chemical  &  Supply  Co.  (a 
Colorado  corporation). 

74  Ravan  Products,  Inc.  (a  Georgia 
corporation). 

75  Richmond  Fisheries  (1983)  Limited  (a 
Canada  corporation). 

76  Scentry.  Inc.  (a  Delaware  corporation). 

77  Snake  River  Chemicals,  Inc.  (an  Idaho 
corporation). 

78  Superior  Barge  Lines.  Inc.  (a  Delaware 
corporation). 

79  Swift-Eckrich.  Inc.  (a  Delaware 
corporation). 

80  Swissrose  International,  Inc.  (a  New 
Jersey  corporation). 

81  To-Ricos,  Inc.  (a  Nebraska  corporation). 
62    Trans-Agra  International.  Inc.  (a 

Wyoming  corporation). 

83  TransQuip  Resources.  Inc.  (an  Oklahoma 
corporation). 

84  Transbas,  Inc.  (a  Tennessee  corporation). 

85  Tri  River  Chemical  Company.  Inc.  (a 
Washington  corporation). 

88    Tri  State  Chemicals.  Inc.  (a  Texas 
corporation). 

87  Tri  State  Delta  Chemicals.  Inc.  (a 
Mississippi  corporation). 

88  Tropmi  Import  Co.  (a  Florida 
corporation). 

89  UAP  Canada.  Inc.  (a  Canada 
corporation). 

90  UAP/GA  AG  CHEM,  Inc.  (a  Georgia 
corporation). 

91  UAP  Special  Products.  Inc.  (a  Nebraska 
corporation). 

92  Uruted  Agri  Products,  Inc.  (a  Delaware 
corporation). 

93  United  Agri  Products-Florida,  Inc.  (a 
Florida  corporation). 

94  Usen  Fisheries  (1983)  Limited  (a  Canada 
corporation). 

95  Vogel  Popcorn  Company  (a  Minnesota 
corporation). 

96  Vogel  Popcorn  Company  of  Ohio.  Inc.  (a 
Minnesota  corporation). 

97  Westchem  Agricultural  Chemicals.  Inc. 
(a  Montana  corporation). 

98  Westglen  Milling  (1989)  Limited  (a 
Canada  corporation). 

99  Willow  Creek  Talc.  Inc.  (a  Montana 
corporation). 

100  Yellowstone  Valley  Chemicals.  Inc.  (a 
Montana  corporation). 

B.  1.  Parent  Corporation:  Hennan 
Miller,  Inc.,  8500  Byron  Road.  Zeeland, 
MI  49464. 

2.  Wholly-owned  subsidiaries: 
Meridian,  Inc..  18558 171st  Avenue, 


Spring  Lake.  MI  494.58.  Incorporated  in 

Michigan. 

Sidney  L  Strickland.  Jr., 

Secretary. 

[FR  Doc.  92-7711  Filed  4-2-62;  8:45  am] 
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Motor  Passenger  Carrier  or  Water 
Carrier  Finance  Applications 

The  fullowmg  applications  seek 
approval  to  consolidate,  purchase. 
merge,  lease  operating  rights  and 
properties  of.  or  acquire  control  of  motor 
passenger  earners  or  water  ca.Tiers 
pursuant  to  49  US  C.  11343-11344.  The 
applications  are  governed  by  49  CFR 
part  1182,  as  revised  in  Pur.,  Merger  & 
Cont. -Motor  Passenger  k  Water 
Carriers.  5  I.C.C,2d  786  (1989).  The 
findings  for  these  applications  are  set 
forth  at  49  CFR  1182.18.  Persons  wishing 
to  oppose  an  application  must  follow  the 
rules  under  49  CFR  1182,  subpart  B.  If  no 
one  timely  opposes  the  application,  this 
publication  automatically  will  become 
the  final  action  of  the  Commission. 

MC-F-20C25,  Filed  March  10, 1992. 
Orion  Charters  &  Tours,  Inc.— Purchase 
(Portion)— Orion  Management 
Corporation;  Gulf  Charters  &  Tours, 
Inc. — Purchase  (Portion) — Orion 
Management  Corporation:  and  Capital 
Motor  Lines,  Inc.  and  Colonial 
Trailways,  Inc. — Continuance  in 
Control— Orion  Charters  &  Tours.  Inc. 

Applicants ' representatjve:  Clarence 
Evans.  Evans.  Jones  &  Reynolds,  1810 
Dominion  Tower,  150  Fourth  Avenue 
North.  PC  Box  3047,  Nashville.  TN 
37219-0O47. 

Applicant  Gulf  Charters  &  Tours,  Inc. 
(Gulf  Charters)  (MC-236784),  which  is 
controlled  bv  passenger  carriers  Capital 
Motor  Lines"  Inc.  (Capital)  (MC-2908). 
Colonial  Trailways,  Inc.  (Colonial)  (MC- 
67308).  and  Kerrville  Bus  Company,  Inc. 
(Kerrville)  (MC-27530),  and  applicant 
Orion  Charters  &  Tours,  Inc.  (Orion 
Charters),  a  noncarrier  controlled  by 
Capital  and  Colonial,  seek  approval  of 
their  acquisition  of  certain  portions  of 
the  authority  of  Orion  .Management 
Corporation  (Onon  Management)  (MC- 
228414  and  Tennessee  Public  Service 
Commission  Docket  No.  90-09155 
(36099)).  Capital  and  Colonial  also 
control  Ingram  Bus  CQm.psny  (MC- 
58719). 

Gulf  Charters  is  acquiring  those 
portions  of  MC-228414,  both  common 
and  contract,  which  authorize 
transportation:  (a)  Between  points  west 
of  the  Mississippi  River  and  those  m 
Tennessee  west  of  the  Tennessee  River 
and  (b)  between  those  points  on  the  one 
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hand,  and  on  the  other,  al!  points  in  the 
US.  Gulf  Charters  will  also  acquire  that 
portion  of  Docket  No.  90-09155  (36099) 
which  authorizes  transportation  in 
charter  service,  sightseeing  or  pleasure 
tours  (a)  between  points  m  the  Western 
Grand  Division  of  Tennessee  and  (bj 
between  those  points  and  points  in  the 
Middle  and  Eastern  Grand  Division. 

Orion  Charters  will  acquire  those 
portions  of  MC-228414,  both  common 
and  contract,  which  authorize  the 
transportation:  (1)  Between  points  east 
of  the  Mississippi  River  and  those  in 
Tennessee  east  of  the  Tennessee  River, 
and  (2)  between  all  of  those  points  on 
the  one  hand,  and  on  the  other,  all 
points  in  the  U.S.  Orion  Charters  would 
also  acquire  the  portion  of  Tennessee 
intrastate  authority  which  authorizes 
transportation  m  charter  service, 
sightseeing  or  pleasure  tours  (a) 
between  points  in  the  Middle  and/or 
Eastern  Grand  Division  of  Tennessee, 
and  (b)  between  those  points  and  points 
in  the  Western  Grand  Division  of 
Tennessee. 

Alternatively,  in  the  event  the 
Commission  fails  to  approve  either  or 
both  of  these  divisions  of  the  authority 
of  Onon  Management,  then  applicant 
states  that  Orion  Charter  seeks  to 
acquire  all  of  the  authority  of  Orion 
Management,  interstate  and  intrastate. 

Transfer  of  the  intrastate  authority  is 
effected  under  49  U.S.C.  11341(a). 

Inasmuch  as  Orion  Charters  will 
become  a  motor  carrier  upon  acquiring 
the  above  described  authority.  Capita! 
and  Colonial  seek  Commission  approval 
of  their  continuation  in  control  of  Onon 
Charters. 

Decided:  March  27. 1992. 

By  the  Commission,  the  Motor  Carrier 

Board. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  92-r-lO  Filed  4-2-92;  8:45  am] 

BILLING  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Two  Consent  Decrees 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  w:th  Departmental 
policy.  28  CFR  50,7,  notice  is  hereby 
given  that  on  February  28.  1992.  two 
proposed  consent  decrees  in  United 
States  v.  Cannons  Engineering 
Corporation,  et  a!..  Civil  Action  N'o,  88- 
1786-WF,  were  lodged  with  the  United 
States  District  Court  for  the  District  of 
Massachusetts.  The  decrees  resolve 
claims  of  the  United  States  against  two 
defendants  in  the  above-referenced 


action  under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
("CERCLA")  for  contamination  at  four 
Superfund  sites.  The  two  settling 
defendants  are  Raymark  Industries,  Inc., 
and  Chem.ical  Recovery,  Inc.  (the 
"Settling  Defendants").  The  four  sites 
are  the  Cannons  Engineering  Superfund 
Site  in  Bridgewater.  Massachusetts,  the 
Plymouth  Superfund  Site  in  Plj-mouth, 
Massachusetts,  the  Gilson  Road 
Superfund  Site  in  Nashua.  New 
Ham.pshire,  and  the  Tinkham's  Garage 
Superfund  Site  in  Londonderry,  New 
Hampshire  (collectively,  the  "Sites"). 

In  the  proposed  consent  decrees,  the 
Settling  Defendants  agree  to  pay  the 
United  States  a  total  of  approximately 
$22,500  in  settlement  of  the  United 
States'  claims  for  past  and  future 
response  costs  incurred  and  to  be 
incurred  by  the  Environmental 
Protection  Agency  at  the  Sites. 

The  proposed  decrees  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue  NW..  Box 
1097.  Washington,  DC  20004,  (202)  347- 
2072.  A  copy  of  the  decrees  may  be 
obtained  in  person  or  by  mail  from  the 
Document  Center.  In  requesting  copies 
of  the  decrees,  please  enclose  a  check 
for  $10.00  (25  cents  per  page 
reproduction  cost)  payable  to  Consent 
Decree  Library. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decrees  for  a  period  of 
thirty  (30)  days  from  the  date  of  this 
notice.  Comments  should  be  addressed 
to  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Cannons  Engineering 
Corporation,  et  a!.,  (DOJ  Reference  No. 
90-11-3-105). 
John  C.  Cruden, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc,  92-7702  Filpd  4-2-92;  8:45  am) 

BILUNG  CODE  4410-01 -M 


Bureau  of  Justice  Assistance 

Amendment  to  Notice  of  Availability  of 
the  FY  1992  Discretionary  Grant 
Application  Kit 

agency:  Office  of  Justice  Programs, 

Bureau  of  Justice  Assistance. 

ACTION:  The  Bureau  of  Justice 
Assistance  publishes  this  amendment  to 
FR  Doc  92-3200  which  was  published  at 
57  FR  5010.  Febraury  11, 1992. 


summary:  The  final  date  for  receipt  of 
App:. cations  for  two  Victims  programs 
is  changed  to  May  27, 1992.  from  the 
earlier  date  which  was  90  days  after  the 
publication  of  the  Bureau  of  Justice 
Assistance  Edward  Byrne  Memorial 
State  and  Local  Law  Enforcement 
Assistance  Programs  FY  1992 
Discretionary  Grant  Application  Kit. 

ADDRESSES:  Director,  Discretionary 
Grants  Program  Division,  Bureau  of 
Justice  Assistance,  633  Indiana  Avenue 
NW.,  room  600-H,  Washington,  DC 
20531. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  [Ji  :'\,  i    K>  t  ■  :    ,\ct!ng  Director, 
Bureau  of  Justice  Assistance,  at  the 
above  address.  Telephone  (202)  514- 
6278.  (This  is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 

DATES:  Preanibie  Caption  in  the  earlier 
publication  appearing  at  57  FR  5010, 
February  11, 1992,  is  amended  to  read  as 

follows: 

DATES:  All  proposals  responding  to  the 
Competitive  Section,  the 
Noncompetitive  Section,  and  the 
Continuation  Section  of  the  Application 
Kit  must  be  postmarked  by  the  specific 
due  dates  in  the  Application  Kit  for  each 
program,  except  that  the  due  dates  for 
the  program  "Prosecution  Based 
Training  and  Technical  Assistance"  and 
the  program  "A  Training  Curriculum  to 
Improve  the  Treatment  of  Victims  of 
Bias  Crimes"  must  be  postmarked  by 
May  27, 1992. 

Notice  is  also  given  of  the  coinciding 
amendment  in  the  due  dates  of  the  two 
above-named  programs  in  the  Bureau  of 
Justice  Assistance  Edward  Byrne 
Memorial  State  and  Local  Law 
Enforcement  Assistance  Programs  FY 
1992  Discretionary  Grant  Application 
Kit. 

Gerald  Regier, 

Acting  Director.  Bureau  of  Justice  Assistance. 
[FR  Doc.  92-7649  Filed  4-2-92;  8:45  am] 

BILUNQ  CODE  4410-1»-«l 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration   Wage  and  Hour 
Division  -~- 

Minimum  Wages  lof  Federai  and 
Federally  Assisted  Consfruction 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
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of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Brtcon  Act  of  March  3, 1931,  as 
amended  (■«>  stat.  1494,  as  amended,  40 
U.S.C.  276^  ]  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
■A  ork  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
cf  these  determinations  as  prescribed  in 
5  use.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
aeterminations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Govenmient  Printing 
Office  (GPO)  document  entitled 

General  Wage  Determinations  Issued 


Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  room  S-3014,  Washington. 
DC  20210. 

Modifications  to  General  Wage 
Determination  Dedsions 

The  numbers  of  the  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and  Related 
Acts"  being  modified  are  listed  by  Volume. 
State,  and  page  numberfs).  Dates  of 
publication  in  the  Federal  Register  are  in 
parentheses  following  the  decisions  being 
modified. 

Volume  I 

Florida: 

FL91-7  (Feb.  22,  1991) p.AlI. 

FL91^9  (Feb.  22,  1991) p.AlI. 

New  York: 

NY91-2  (Feb.  22.  1991) p.777,  pp.7"6.- 

794. 
^JY91-3  (Feb.  22, 1991) p.797,  pp,798- 

800. 
NY91-^  (Feb.  22. 1991) p.817,  pp.819, 

623. 

NY91-7  (Feb.  22, 1991)  - p.837.  p.838. 

NY91-19  (Feb.  22.  1991) p.943.  pp.944- 

946,948. 
NY91-21  (Feb.  22. 1991) p.952a. 

p.952b. 

Volume  n 

Illinois: 

IL91-12  (Feb.  22, 1991) p.171,  pJ72. 

Iowa: 

IA91-9  (Feb.  22,  1991) pJill. 

IA91-17  (Feb.  22,  1991) -...  p.All. 

TX91-55  (Feb.  22. 1991) pjMI. 

Volume  III 

Nevada: 

NV91-7  (Feb.  22,  1991) -.  pjMl. 

NV91-a  (Feb.  22. 1991) pAil. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 


publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  Dc  20402,  (202)  783- 
3238. 

When  ordering  sub3cription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  armual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  27th  day  of 
March  1992. 
Alan  L  Moss. 

Director.  Z?;H'.s;.  r  o'  lV_:gi-  Dfh'rrn  .'nations. 
[FR  Doc.  92-74fl-  Filed  4-^-92;  8:45  am] 

BILUNG  C00€  4510-27-« 


Employment  and  Training 
Adminstration 

lTA-W-26,721] 

Adobe  Resources  Corp.;  Midland,  TX; 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  dated  March  11, 
1992,  one  of  the  workers  requested 
administrative  reconsideration  of  the 
Bubiect  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  February  27, 1992  and  was  published 
in  the  Federal  Register  on  March  6,  1992 
f57FR8157). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  .may  be  granted  under 
the  following  circumstances: 

fl]  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

In  order  for  a  worker  group  to  be 
certified  eligible  to  apply  for  adjustment 
assistance  benefits,  it  must  meet  all 
three  of  the  Group  Eligibility 
Requirem.ents  of  the  Trade  .Act — (Ij,  a 
significant  decrease  in  employment:  (2), 
and  absolute  decrease  in  sales  or 
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production  and  (3),  an  increase  of 
imports  which  contributed  importantly 
to  worker  separations  and  declmes  m 
sales  or  production.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of  the 
workers'  firm's  customers.  The  failure  to 
meet  any  one  of  the  worker  group 
criteria  would  result  in  a  negative 
determination. 

The  Department's  denial  was  based 
on  the  fact  the  decreased  sales  or 
production  criterion  of  the  Worker 
Croup  Eligibility  Requirements  was  not 
met  in  1991  or  1990  compared  to  the 
immediately  preceding  respective  year. 

Although  the  worker  accepts  as  fact 
that  layoffs  occurring  after  March  31, 
1992  will  be  primarily  attributable  to  the 
corporate  merger  with  Santa  Fe.  he 
claims  the  layoffs  which  have  occurred 
before  the  March  31st  merger  are  the 
result  of  low  natural  gas  prices  and 
consequently  low  profits.  That,  m  fact, 
may  be  the  case  but  this  does  not  negate 
the  fact  that  sales  and  production 
increased  under  the  Act  and 
certification  is  not  possible. 

Conclusion 

After  review  of  the  application  and 

investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  26th  day  of 
March  1992. 
Stephen  A.  Wandner, 
Deputy  Director,  Office  of  Legislation  & 
A  ctuarial  Sen'ice,  Unemployment  Insurance 
Sen-ice. 
[FR  Doc.  92-7721  Filed  4-2-92;  8:45  am] 

BILLING  CODE  4510-3O-iyi 


Employment  and  Training 
Administration 

[TA-W-26,456] 

Dayton  Castings,  Dayton,  OH;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  February  26, 
1992,  one  of  the  petitioners  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  January  23,  1992  and  published  m  the 
Federal  Register  on  Februarv  14,  1992 
(57  FR  5470). 

Pursuant  to  29  CFR  90  18(c) 
reconsideration  m.ay  be  granted  under 
the  following  circumstances; 


(1)  If  It  appears  on  the  basis  of  f.n  tt 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  It  appears  thdt  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Investigation  findings  show  that  the 
workers  produce  axles  for  Ford  Ranger 
pick-up  trucks. 

The  Department  s  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 
m.et.  The  Department's  survey  of  major 
declining  customers  shows  that  none  of 
the  customers  increased  their  purchases 
of  imports  in  1990  compared  to  1989  and 
in  the  first  nine  months  of  1991 
compared  to  the  same  period  in  1990 
while  decreasing  their  purchases  from 
Dayton  Castings. 

Its  claim.ed  that  the  Dayton  plant  was 
closed  shortly  after  its  purchase  by  a 
Canadian  firm— 'V'anty  Corporation  of 
Canada  {VCC]  Its  also  claimed  that 
imports  of  trucks  had  an  adverse  effect 
on  the  sales  and  production  of  truck 
axles  at  Dayton  Castings. 

Investigation  findings  show  that  VCC 
purchased  Dayton  in  1986,  a  time  which 
is  too  remote  and  not  relevant  to  worker 
separations  under  petition  TA-W- 
26  456,  Other  findings  show  that 
Dayton  s  axles  were  never  produced  in 
Canada.  Further  foreign  ownership  is 
not  a  criterion  for  a  worker  group 
certification. 

The  investigation  findings  show  that 
the  major  OEM  customer  transferred 
Dayton  s  production  to  internal  sources 
and  to  another  domestic  supplier  in  the 
Midwest.  A  domestic  transfer  of 
production  would  not  provide  a  basis  for 
a  worker  group  certification. 

The  courts,  early  in  the  administration 
of  the  worker  adjustment  assistance 
program,  addressed  the  issue  of 
components. In  United  Shoe  Workers  of 
America.  AFL-CIO.  v.  Bedell,  506  F2d 
(D.C.  Circ.  1974)  the  court  held  that 
imported  finished  women's  shoes  were 
not  like  or  directly  competitive  with 
shoe  components — shoe  counters. 
Accordingly,  increased  imports  of  trucks 
cannot  be  considered  in  determining 
injury  to  workers  producing  truck  axles. 
In  determining  import  injury  to  workers 
at  Dayton,  the  Department  must 
consider  the  finished  article  produced  at 
Dayton— axles  for  pick-up  trucks. 


Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  law  or  of  the  facts 
which  would  justify  reconsideration  of 
the  Department  of  Labor's  prior 
decision.  Accordingly,  the  application  is 
denied. 

Signed  at  Washington,  DC.  this  25th  day  of 
March  1992. 
Robert  O.  Deslongchamps, 

Director.  Office  of  Legislation  &  Actuarial 
Services,  Unemployment  Insurance  Service. 

(FR  Doc.  92-7718  Filed  4-2-92;  8:45  am) 

BIUJNQ  CODE  4S10-30-«l 


Investigations  Regarding 
Certifications  of  Ellglbiitty  To  Appiy  ♦or 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  13. 1992. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below 
not  later  than  April  13, 1992. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue  NW.. 
Washington.  DC  20210. 

Signed  at  Washington.  DC  this  23d  day  of 
March  1992. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
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Appendix 


Petrtioner  Umon/worisefs/firm — 


Oiifietd  TestefS,  Inc  (wkrs) 

Trus  Jcist  MacMiltian  (wkrs).- 

BJ  Services  (wkrs) „. 

Gieoeagies.  Inc.  (ACTWU) 

Gloneagies,  Inc  (wrVs) . 


/Viiliston  Industnal  Supply  Corp  (wkrs) ...._ 

Aosewn  Shoe  Co.  Co  (wkrs) - 

i^ogers  Instrument  Corp  (wkrs) _ - — 

San  Patncio  Corp  (Co) 

Joe  M.  Van  Auken,  CPL,  Inc  (wkrs) 

ICO  Doves,  Inc  (wkrs) 

Simplex  Ceiling  Corp  (wkrs) - 

Tesofo  Petroteom  Corp  (Co) _ 

Tasoro  Alaska  Petro*eum  Co  (Co) - 

Tesofo  Refining,  marketing  &  CnxJe  (CO) 

Intenof  Fuels  (Co) — 

Tesofo  Norttistore  Co  (Co) ~ — 

Tesoro  Petroleum  D'stnbuting  Co  (Co) 

TesofO  Exploration  &  ProductKyi  Co  (Co) 

Micro  Image  Disoiay  (AiAA) 

vsc'Of  Setsmic  Data  Pi-ocess»ng  (wkrs) 

General  Dynamics,  Electro  Dynamic  (UAW)-- 

IMC  Magrtetics  Corp,  Anzor^a  Div  (wkrs) 

Gaikxd  Classics.  Inc  (wkrs) — 

OOECO  CW  &  Gas  Co  (Co)...„ 

Stride  Rite  Footwear  of  Missouri  (UFCW) 

Keyes  Fibre  Company  (UPl) 

Global  DrUling  Fkiids.  Ina  (Co) — 

Leede  Exploratkxi  (wkrs) __ — 


Computaiog  Wireline  Services  (wkrs) 

Murpny  Exploration  and  Production  (Co) . 


Location 


Morgan  City,  LA 

Boise.  ID 

Snyder.  TX 

Towson,  MD _... 

Belair,  MO 

WHIiston,  NO 

Bangor.  ME 

HHIsboro.  OR 

Oxpus  Chnsti,  TX ... 
Oklafioma  City.  OK.. 

Grand  Island.  NY 

Parsippany.  NJ 

San  Antonio,  TX 

San  Antonio.  TX 

San  Antonio,  TX 

San  Antonio,  TX 

San  Antonio,  TX 

San  Antonio,  TX 

Arrtomo,  TX 

Hartford.  Wl 

Denver.  CO 

Avenel.  NJ „. 

Tempe,  AZ 

Ptfiladelphia,  PA 

New  Orleans,  LA .... 

Tipton,  MO 

Waterville.  ME 

Lafayette,  LA 

Engiewood.  CO 

Tettemer,  TX > 

f^ew  Orleans,  LA .... 


Date 

roc©woQ 


03/23/92 
3/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 
03/23/92 


Date  of 
petition 


03/09/92 
03/02/92 
03/10/92 
03/13/92 
03/13/92 
03/10/92 
03/06/92 
03/06/92 
03/06/92 
03/13/92 
03/03/02 
03/05/92 
03/10/92 
03/10/92 
03/10/92 
03/10/92 
03/10/92 
03/10/92 
03/10/92 
03/11/92 
02/26/92 
03/10/92 
03/11/92 
03/16/92 
03/09/92 
03/03/92 
03/09/92 
03/13/92 
03/07/92 
03/09/92 
03/09/92 


Petition  No. 


27,020 
27.021 
27.022 
27,023 
27,024 
27.025 
27,026 
27,027 
27,028 
27,029 
27,030 
27,031 
27,032 
27,033 
27,034 
27,035 
27.036 
27.037 
27,038 
27,039 
27,040 
27.041 
27.042 
27.043 
27,044 
27.045 
27,046 
27,047 
27,048 
27,049 
27,050 


Articles  produced 


Oil  service. 

Soectalty  buikfing  products. 

Oilfiekl  services. 

Ladle's  and  men's  coats. 

Ladies'  and  men's  coats. 

Oilfield  equipment. 

Men  and  womens'  footwear. 

Organs  a^Ki  ^eytjoards. 

Oil  ana  gas 

Oil  service. 

Industnai  coritrois. 

Buikfeog  products. 

Oil,  gas  and  refined  products. 

OH.  gas  and  refined  products. 

OH.  gas  and  refined  products. 

Oil,  gas  and  refined  p'oducts. 

Oil.  gas  arxl  refined  p'oducts. 

Oil,  gas  and  refined  p'cOjcts 

Oil.  gas  arxl  'e'.ned  prorijcts 

Microfiche  readers  a"d  D''nters. 

Seismic  data  tor  oil  gas  dniling. 

Electnc  motors,  generators. 

Aircral  valves 

Ladies'  blouses 

Oil.  gas  exploration  and  production. 

Chiklrer  s  shoes 

Mokled  paper  p-oducts 

Drilling  fluids. 

Oil,  gas  enpioration  and  production. 

Oil  well  services. 

Oil  and  gas  /* 


Illinois 

Indiana 

lows 

Kaniuia 

Michigan 

Minnesota 


,\liibama 
,A.mencan  Sar 
lAriansas 
Delaware 
Distnctof  Co! 
Fionda 
C;«orj!ia 
Northern  Mar 
Okishoma 
Palau 

P-jeno  Rico 
South  C«rolin 


Job  Training  Part,nership  Act  and 
Targeted  Joos  Tax  Credit:  Lower 
Living  Standard  incorT>e  Level 

agency:  Emplo>Tnent  and  Training 

A  :-  "  stration,  Labor. 

action:  N'otice  of  determination  of 
lower  living  standard  income  level. 

summary:  The  Job  Training  Partnership 
Act  (JTPA)  provides  that  the  term 
"economically  disadvantaged"  may  be 
defined  as  70  percent  of  the  "lower 
living  standard  income  level"  (LLSIL). 
To  provide  the  most  accurate  data 
possible,  the  Department  of  Labor  is 
issuing  revised  figures  for  the  LLSIL  The 
Internal  Revenue  Code  also  provides 
that  the  term  "economically 
disadvantaged"  may  be  defined  as  70 
percent  of  the  LLSIL  for  purposes  of  the 
Targeted  fobs  Tax  Credit  (TITC). 

EFFECTIVE  DATE:  This  notice  is  effective 
on  April  3, 1992. 

ADDRESSES:  Send  written  comments  to: 
M'  ri-i'  U^vies,  Acting  Director,  Office 
of  Employment  and  Training  Programs, 
Employment  and  Training 
Administration,  Department  of  Labor, 
room  N-4703,  200  Constitution  Avenue 
NW..  Washington.  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Hugh  Davies,  Telephone:  202-535- 
0580  (this  is  not  a  toll  free  number). 


s  -pi^'UMENTARY  iNf  C'rma'ion:  It  is  a 
purpose  of  the  Job  Training  Partnership 
Act  (JTPA)  "to  afford  job  training  to 
those  economically  disadvantaged 
individuals  •  *  *  who  are  in  special 
need  of  such  training  to  obtain 
productive  employment."  JTPA  section 
2;  see  20  CFR  626.1(a)(2),  JTPA  section 
4(8)  defines,  for  the  purposes  of  JTPA 
eligibility,  the  term  "economically 
disadvantaged"  in  part  by  reference  to 
the  "lower  Uving  standard  income  level" 
(LLSIL).  See  20  CFR  626.4. 

The  LLSIL  figures  published  in  this 
notice  shall  be  used  to  determine 
whether  an  individual  is  economically 
disadvantaged  for  applicable  JTPA 
purposes.  JTPA  section  4(16)  defines  the 
LLSIL  as  follows: 

The  term  "lower  living  standard  income 
level"  means  that  income  level  (adjusted  for 
regional,  metropolitan,  urban,  and  niral 
differences  and  family  size]  determined 
annually  by  the  Secretary  (of  Labor)  based 
on  the  most  recent  "lower  living  family 
budget"  issued  by  the  Secretary. 

Internal  Revenue  Code  (I.R.C.) 
sections  44B  and  51  established  the 
Targeted  Jobs  Tax  Credit  (TJTC)  for  a 
portion  of  the  wages  paid  by  employers 
to  employees  from  "targeted"  groups. 
Certain  of  the  targeted  groups  require 
that  the  worker  be  a  member  of  "an 
economically  disadvantaged  family." 
See,  e.g..  26  U.S.C.  51(d)(3)(A)(ii),  (4)(C). 
(7)(B),  (8)(A)(iv).  and  (12)(A)(iv).  The 


LLSIL  figures  published  in  this  notice 
shall  be  used  to  determine  whether  an 
individual  is  a  member  of  an 
economically  disadvantaged  family  for 
applicable  TJTC  purposes. 

The  most  recent  lower  living  family 
budget  was  issued  by  the  Secretary  in 
the  fall  of  1981.  Using  those  data,  the 
1981  LLSIL  was  determined  for  programs 
under  the  now-repealed  Comprehensive 
Employment  and  Training  Act,  and  for 
the  TJTC.  The  four-person  urban  family 
budget  estimates  previously  published 
by  the  Bureau  of  Labor  Statistics  (ELS) 
provided  the  basis  for  the  Secretary  to 
determine  the  LLSIL  for  training  and 
employment  program  operators.  BLS 
terminated  the  four-person  family 
budget  series  in  1982,  after  publication 
of  the  Fall  1981  estirr.ates. 

Under  ]TP.\.  the  Employment  and 
Training  Administration  (ETA] 
published  the  1991  updates  to  the  LLSIL 
in  the  Federal  Register  of  May  28,  1991. 
56  FR  24097.  ETA  has  again  updated  the 
LLSIL  to  reflect  cost  of  living  increases 
for  1991  by  applying  the  percentage 
change  in  the  December  1991  Consumer 
Price  Index  for  All  Urban  Consumers 
(CPI-U),  compared  with  the  Decerr.ber 
1990  CPl-U.  to  each  of  the  May  28,  1991 
LLSIL  figures.  Those  updated  figures  for 
a  family  of  four  are  listed  in  Table  1 
below  by  region  for  both  metropolitan 
and  nonmetropolitan  areas.  Since 
eligibihty  is  determined  by  family 
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income  at  70  percent  of  the  LLSIL. 
pursuant  to  section  4(8)  of  JTPA,  those 
figures  are  listed  below  as  well. 

Jurisdictions  included  in  the  various 
regions,  based  generally  on  Census 
Divisions  of  the  U.S.  Department  of 
Commerce,  are  as  follows: 


Northeast 

Connpcficut 

New  York 

M&ine 

Pennsylvania 

Massachusptts 

Rhode  island 

New  Hampshirt" 

Vermont 

Nf  w  fprsey 

V;r)nn  Islands 

North  Central 

Illinois 

Missouri 

Indiana 

Nebraska 

Iowa 

North  Dakota 

KanaiiB 

Ohjo 

Michigan 

South  Dakota 

.Minnpso'a 

Wtgconsin 

South 

Alabama 

Kentucky 

Amencan  Samoa 

Louisiana 

Arkansas 

Marshal;  Islands 

Delaware 

Mary-land 

Distnct  of  Columbia 

MistiMippi 

Fionda 

Micronesia 

l)«orj;ia 

North  Carolina 

Northern  Marianas 

Tennessee 

Oklahoma 

Texas 

Palau 

Virjfinia 

P-ierlo  RlC!) 

West  Virsmia 

South  Caruima 

West 

Anzona 

New  Mexico 

OilifoiTiia 

Orefior 

Cniarado 

rtah 

Idaho 

Wsshintttin 

Montana 

W  vomin>> 

N  t'v  ada 

Additionally, 

separate  figures  hdve 

been  provided  for  .Maska.  Hawaii,  and 

Gaam  as  indicated  in  Table  2  below 

For  Alaska,  Hawaii,  and  Guam,  the 
1991  figures  were  updated  by  creating  a 
"State  Index"  based  on  the  ratio  of  the 
urban  change  m  the  State  (using 
Anchorage  for  Alaska  and  Honolulu  for 
Hawaii  and  Guam)  compared  to  the 
West  regional  metropolitan  change,  and 
then  applying  that  index  to  the  West 
regional  nonmetropohtan  change. 

Data  on  25  selected  Metropolitan 
Statistical  Areas  (MSAs)  are  also 
available.  These  are  based  on  monthly, 
bimonthly  or  semiannual  CPI-U  changes 
for  a  12-month  period  ending  in 
December  1991.  The  updated  LLSIL 
figures  for  these  MSAs.  and  70  percent 
of  the  LLSIL.  rounded  to  the  next  highest 
ten.  are  set  forth  in  Table  3  below 

Table  4  below  is  a  listing  of  each  of 
the  various  figures  at  70  percent  of  the 
updated  1992  LLSIL  for  family  sizes  of 
one  to  SIX  persons.  For  families  larger 
thdn  six  persons,  an  amount  equal  to  the 
difference  between  the  six-person  and 
the  five-person  family  income  levels 
should  be  added  to  the  six-person  family 
income  level  for  each  additional  person 
in  the  family.  Where  the  poverty  level 


for  a  particular  family  size  is  greater 
than  the  corresponding  LLSIL  figure,  the 
figure  is  indicated  in  parentheses. 

Section  4(8)  of  JTPA  defines 
"economically  disadvantaged"  as 
among  other  things,  an  individual  whosp 
family  income  was  not  in  excess  of  the 
higher  of  the  poverty  level  or  70  percent 
of  the  LLSIL  The  Department  of  Health 
and  Human  Services  published  the 
annual  update  of  the  poverty-level 
guidelines  at  57  FR  5455  (Febrjar>'  14, 
1992). 

Use  of  These  Data 

Based  on  these  data  Governors 
should  provide  the  appropriate  figures  to 
service  deliveri,'  areas  (SDAs),  Slate 
Employment  Security  Agencies,  and 
employers  m  their  States  to  use  in 
determining  eligibility  for  fTPA  and 
TJTC.  The  Governor  should  designate 
the  appropriate  LLSILs  for  use  withm 
the  State  from  Tables  1  through  3  Table 
4  may  be  used  with  any  of  the  levels 
designated 

Information  may  be  provided  by 
disseminating  information  on  MSAs  and 
metropolitan  and  nonmetropohtan  areas 
within  the  State,  or  it  may  involve 
further  calculations.  For  example,  the 
State  of  New  Jersey  may  have  four  or 
more  figures:  Metropolitan, 
nonmetropohtan,  for  portions  of  the 
State  m  the  New  York  City  MSA,  and 
for  those  in  the  Philadelphia  MS.-\  If  an 
SDA  includes  areas  that  would  be 
covered  by  more  than  one  figure,  the 
Governor  may  determine  which  is  to  be 
used.  Pursuant  to  the  JTPA  regulations 
at  20  CFR  627,1.  guidelines, 
interpretations,  and  definitions  adopted 
by  the  Governor  shall  be  accepted  by 
the  Secretary'  to  the  extent  that  they  are 
consistent  with  the  JTPA  and  the  fTPA 
reguiations- 

Disclaiiner  on  Statishcal  Uses 

It  should  be  noted  that  the  publication 
cf  these  figures  is  only  for  the  purpose  of 
determining  eligibility  for  applicable 
JTPA  and  TJTC  programs,  BLS  has  not 
revised  the  lower  living  family  budget 
since  1981,  and  has  no  plans  to  do  so. 
The  four-person  urban  family  budget 
estimates  series  has  been  terminated. 
The  CPI-U  ad)ustment8  used  to  update 
the  LLSIL  for  this  publication  are  not 
precisely  comparable,  most  notably 
because  certain  tax  items  were  included 
in  the  1981  U-SIL  but  are  not  m  the  CPI- 

i; 

Thus,  these  figures  should  not  Ije  used 
for  any  statistical  purposes,  and  are 
valid  only  for  ehgibihiy  determination 
purposes  under  the  fTP.A  and  TTTC 
programs. 


Signed  at  Washington.  DC  this  27lh  day  of 

March.  1992. 


Roberts  T  ]c 

A  .>  s  /.••  (i;  ! '  Secretary  of  Labor. 

^  ABLE  1  —LOWER  Living  Standard 
Income  Level  By  Region  ' 


Regwi 

1992 
adjusted 

llshT 

IXS4L 

Northeast 

|i4WtrO             

24.160 

16.920 

No«vM«fro 

24.050 

16.640 

Motm 

22,320 

15.630 

NC>",.Mf>!r,0   ..__.        

21.000 

14.700 

Sot^ 

MMro .»«....»»*. 

21.100 

14630 

19,800 

13.680 

W#8t 

Metro         ,..         

23,720 

16.610 

Norv**etro    _. 

23,030 

16.130 

'  Pof  eas*  i:>'  ■:.»•: -na''.}-    ~i««8«  fK)  )''■*»  ''^^i-'p  been 

Table  1  — Lowtr  t,  ivinig  S^iMD&RD 
Income  levEl  Bv  HEOitj^tv  ■ 


Region 

1992 

TOpereert 

llStL 

Metro _ 

fu   VlJJofTA       

hawa*  ^.J|Ja'Tl: 
M«t.rc 
Nor,,  Met'  0 

30.380 
29.4*) 

32.500 
31.560 

21.560 
20.640 

22,750 
22.100 

Rounded  to  the  next  h)gt>est  ten  doHars. 

Ta.ble  3  —Lower  Living  Standard 
Income  Level— 2'  msas  » 


Region  MSA 


*n,  ■■■vyn..>f.    AK ,. 

Atls'^s     >^    _~ 

Ba :  •  I  T'cx  <:-   M  D 

BosL-xi-  i^w9f>ce- 

Saier-   MA/NH 

Buftaio^Nki-wrs  '^aH, 

Nv  

Ctvcago-Gaty-Lake 

Goonty.  IL/IN/W1 

dnonnao-Hannttoa 

OH/KY/IN  .„ 

Cleveland-Akfoo- 

Lorsin.  OH _ 

Daiias-Ft  Worth.  TX 

Denver-Boulder,  CO.... 
Oetrott-Am  Artx>r.  Ml.. 

HonoMu,  HI 

HouslorvGalveston- 

Brazorts,  TX 

Kansas  City  MO/KS~ 
Los  Angetos  A.n«r>einv 

RtversKie  O     

Milwaukee   v^'■  ._„ 

Minr>f!aO':">**S'  '^aul, 

Mty,    A'  

NJ,-ioog  iRia'-«1. 
NY/NjC  


1992 
LLSIL 


30.380 
21,230 
22,750 

25.780 

21,390 

23,280 

22.600 

23.300 
20.390 
21,590 
21.500 
3^500 

19.960 
21,570 

25.040 
22,280 

21,520 
25,030 


70  percent 
LLSIL 


21,280 
14.870 
15.930 

18.050 

14.980 

16.300 

15,820 

16J10 
14,280 
15,120 
15,050 
22,750 

13J80 
15.100 

17330 
15,800 

15X»70 
17,530 
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Table  3  —Lower  Living  Standard 
Income  Level— 25  MSAs  '—Continued 


1992 

adjusted 

LLSIL 


PA  V-^Dc  M3 

^stxjrgr  Beavef 
vaH«y.  PA 


23.620 
22.220 


70  percent 
LLSIL 


16,540 
15.560 


Table  3.— Lower  Living  Standard 
Income  Level— 25  MSAs  '—Continued 


Table  3— Lower  Living  Standard 
Income  Level— 25  MSAs  '—Continued 


Region  MSA 


St  Louis-East  St  Louis, 
MO/IL 

San  Diego,  CA 

San  Ffancisco- 
Oakland-San  JoM, 
CA 


1992 

llSl 


21.870 
25.190 


24,790 


70  percent 
LLSIL 


15,310 
17.640 


,'iftC 


Regies  MSA 


1992 


LiSIL 


70  percent 
LLSIL 


Seattle-Tacoma.  WA  24.810  I  17,370 

Wash(nglo<n,  DC,  MD ' 

VA  .,    „  26,060  ^e250 


Rounded  to  tne  next  higtiest  ten  dollars. 


'ABLE  4.— Seventy  Percent  of  Updated  1992  u-Sil,  bv  Familv  Size 


'^n^r^  af  2f^ 

Two 

Three 

Four 

Five 

Sa 

(4,990) 

(8,180) 

(11.230) 

(13.860) 

16.360 

19,130 

(5,040) 

(8.250) 

(11.330) 

13.980 

16,500 

19,300 

(5,150) 

(8.430) 

11,570 

14.280 

16,850 

19,710 

(5,300) 

(8,680) 

11.910 

14.700 

17,350 

20.290 

(5.340) 

(8,750) 

1^020 

14830 

17,500 

2C:,4?0 

(5.360) 

(8,780) 

12,050 

14.870 

17.550 

20,530 

(5,400) 

(8.840) 

12.140 

14.980 

17.680 

20  680 

(5,420) 

(8.880) 

12.200 

15.050 

17.760 

20.770 

(5,430) 

(8.900) 

12.210 

15,070 

17,790 

20^00 

(5,440) 

(8.910) 

12.240 

15,100 

17,820 

20.840 

(5,450) 

(8.936) 

12.250 

15,120 

17.850 

20,870 

(5,520) 

(9.040) 

1^410 

15,310 

18.070 

21  130 

(5,610) 

(9.180) 

12.610 

15.560 

18,370 

21,480 

(5,620) 

9.210 

12.640 

15.600 

18410 

21,530 

(5.630) 

9.230 

12,660 

15,630 

18,450 

21,570 

(5.700) 

9.340 

1^820 

15,820 

18,670 

21  840 

(5.740) 

9,400 

12.910 

15.930 

18,800 

21  990 

(5.810) 

9.520 

13.070 

16.130 

19.040 

22.260 

(5,870) 

9.620 

13.210 

16,300 

19,240 

22  500 

(5,880) 

9.630 

13.220 

16,310 

19.250 

22.510 

(5,960) 

9.760 

13.400 

16,540 

19,520 

22.830 

(5,980) 

9,800 

13.460 

16,610 

19600 

22-930 

(6.070) 

9.940 

13.640 

16,840 

19880 

23.240 

(6.100) 

9.990 

13,710 

16,920 

19.970 

23350 

(6.250) 

10.250 

14,070 

17.360 

20,490 

23.960 

(6.260) 

10.250 

14,070 

17,370 

2C,50C 

23,980 

(6.320) 

10J50 

14.200 

17,530 

20,690 

24,200 

(6.350) 

10.410 

14.290 

17,640 

20  820 

24,350 

(6.500) 

10,650 

14.630 

18.050 

21,300 

24  9'0 

(6,570) 

10,770 

14.790 

18.250 

21,540 

25.190 

7,430 

12.180 

16,720 

20.640 

24,360 

28.490 

7,660 

1^550 

17.230 

21.260 

25,090 

29  340 

7.770 

12.720 

17,470 

21.560 

25,450 

29,760 

7.960 

13.040 

17.910 

22,100 

26,080 

30,500 

8.190 

13,430 

18,430 

22.750 

26  850 

31,400 

Figures  provided  m  TaCHes  i-3  o<  ttiis  notice  are  for  a  (amily  of  four  persons.  To  use  Table  4,  the  app'oonate  figure  snouic)  i>e  found  m  ttie  Family  of  Four 
column.  TJien  one  may  read  aaoss  tfie  row  for  family  sees  other  than  four  m  the  appropriate  columna.  for  easp  s*  caicuiator  '^^esp  'iqures  are  rounded  ic  '^«■ 
next  highest  ten  dollars. 
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Pension  and  Welfa'-e  Benefits 
Administration 

(Application  No  D-87231 

Proposed  Exemptions;  Shearson 
Lehman  Brottiers,  Inc. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
r,   •:  PS  of  pendency  before  the 
Dtra -T     •  of  Labor  (the  Department) 
c:  p'cpcsed  exemptions  from  certain  of 


the  prohibited  transaction  restriction  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 

Code! 

WR!-^'''t«4  COMMENTS  AND  HEARING 

BEQufSTS;  All  interested  persons  are 

)  8ubmit«vritten  comments  or 
request  for  a  hearing  on  the  pending 
exemptions,  unless  otherwise  stated  in 
the  Notice  of  Proposed  Exemption, 
within  45  days  from  the  da'p  ^f 
publication  of  this  Federal  Register 
Notice.  Comments  and  request  for  a 
hearing  should  state:  (1)  The  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 


interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
genera!  descnption  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for  a 
hearing  must  also  state  the  issues  to  be 
addressed  and  include  a  general 
descnption  of  the  evidence  to  be 
presented  at  the  hearins 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration.      t 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW.. 
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Washington.  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue  NW..  Washington.  DC  20210. 
NOTICE  TO  INTERESTED  PERSONS:  Notice 
of  the  proposed  exemptions  will  be 
provided  to  all  interested  persons  in  the 
manner  agreed  upon  by  the  applicant 
and  the  Department  within  15  days  of 
the  date  of  pubhcation  in  the  Federal 
Register.  Such  notice  shall  include  a 
copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  subpart  B  (55  FR 
32838.  32847,  August  10,  1990).  Effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  .No.  4  of  1978  (43  FR 
47713,  October  17,  1978)  transferred  the 
Huthority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor, 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
pppresentations. 

Shearson  Lehman  Brothers,  Inc. 
(Shearson  Lehman),  Located  in  New 
York.  NY 

{Apphcation  No.  D-8723] 

Proposed  Exemption 

Section  I.  Covered  Transactions 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  m  29  CF'R  part  25~0.  subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
s.^ction  4975(c)(1)(A)  through  JDl  shall 
not  apply  to  the  proposed  purchase  or 


redemption  of  shares  by  an  employee 
benefit  plan,  an  individual  retirement 
account  (the  IRA)  or  a  retirement  plan 
for  a  self-employed  individual  (the 
Keogh  Plan:  collectively,  the  Plans)  in 
the  Shearson  Lehman-estabhshed  Trust 
for  TRAK  Investments  (the  Trast)  in 
connection  with  such  Plans' 
participation  in  the  TTIAK  Personalized 
Investment  Advisory  Servnce  (the  TRAK 
Program).  In  addition,  the  restrictions  of 
section  406(b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(E)  shall 
not  apply  to  the  provision,  by  the 
Consulting  Group  Division  of  Shearson 
Lehman  (the  Consulting  Group]  of 
investment  advisory  services  to  an 
independent  fiduciary  of  a  participating 
Plan  (the  Independent  Plan  Fiduciary  1 
which  may  result  in  such  fiduciary  s 
selection  of  a  portfolio  grouping  (the 
Portfolio-Type)  in  the  TRAK  Program  for 
the  investment  of  Plan  assets. 

This  proposed  exemption  is  subiect  to 
the  following  conditions  that  are  set 
forth  below  in  section  II. 

Section  II.  General  Conditions 

(1)  The  participation  of  Plans  in  the 
TRAK  Program  will  be  approved  by  a 
Plan  fiduciary  which  is  independent  of 
Shearson  Lehman. 

(2)  The  total  fees  paid  to  the 
Consulting  Group  and  its  affihates  will 
constitute  no  more  than  reasonable 
compensation. 

(3)  No  Plan  will  pay  a  fee  or 
commission  by  reason  of  the  acquisition 
or  redemption  of  shares  in  the  Trust 

(4)  The  terms  of  each  purchase  or 
redemption  of  Trust  shares  shall  remain 
at  least  as  favorable  to  an  investing  Plan 
as  those  obtainable  m  an  arm's  length 
transaction  with  an  unrelated  party 

(5)  The  Consulting  Group  will  provide 
written  documentation  to  an 
Independent  Plan  Fiduciary  of  its 
recommendations  or  e\aluation8  based 
upon  objective  criteria 

(B)  Any  recommendation  or 
evaluation  made  by  the  Consulting 
Group  to  an  Independent  Plan  Fiduciary 
will  be  implemented  only  at  the  express 
direction  of  such  independent  fiduciary. 

{"]  The  Consulting  Group  will 
generally  give  investment  advice  to  an 
Independent  Plan  Fiduciary  with  respect 
to  Portfolio-T>pes.  However,  in  the  case 
of  a  Plan  providing  for  participant- 
directed  investments  (the  Section  404(c) 
Plan),  the  Consulting  Group  will  provide 
investment  advice  that  is  limited  to  the 
Portfolios  made  available  under  the 
Pl.m 

(8)  Any  sub-adviser  (the  Sub-Adviser) 
that  is  appointed  by  the  Consulting 
Group  to  exercise  investment  discretion 


over  a  Portfolio  will  be  independent  of 
Stiearson  Lehman  and  its  affiliates. 

(9)  ImmediateU  fi^i'rnving  the 
acquisition  by  e  f^ortfolio  of  any 
sf'curties  that  are  issued  by  Shearson 
Lehman  and/or  its  affiliates,  the 
percentage  of  that  Portfolio's  net  asseta 
invested  in  such  securities  will  not 
exceed  one  percent. 

(10)  The  quarterly  investment 
advisory  fee  that  is  paid  by  a  Plan  to  the 
Consulting  Group  for  investment 
advisory  services  rendered  to  such  Plan 
Will  be  offset  by  such  amount  as  is 
necessarj  to  assure  that  the  Consulting 
Group  retains  no  more  than  20  basis 
points  from  any  Portfolio  which  contains 
investments  attributable  to  the  Plan 
investor. 

(11)  The  Consulting  Group  will  not 
retain  an  investment  advisory  or 
management  fee  from  the  Govemmenl 
Money  Investments  Portfolio. 

(12)  With  respect  to  its  participation 
in  the  TRAK  FYogram  pnor  to 
purchasing  Trust  shares. 

(a)  Each  Plan  will  receive  the 
following  written  or  oral  disclosures 
from  the  Consulting  Group 

(1)  A  copy  of  the  prospectus  ilhe 
Prospectus)  for  the  Tnisf  discussing  ike 
investment  ob)ectives  nf  the  r':'rtf;)iins 
comprising  the  Trust,  the  fKM.irs 
employed  to  achieve  these  ui  lectives. 
the  corporate  affiliator;  pws'^w.'i 
between  the  Cons,  in;,  i  '   ;,; 
Shearson  Lehman  and  its  subsidiaries 
and  the  compensation  paid  to  such 
entities. 

(2)  Upon  written  or  oral  request  to 
Shearson  Lehman,  a  Statement  of 
.Additional  Information  supplementing 
the  Prospectus  which  describes  the 
types  of  securities  and  other  instruments 
m  which  the  Portfolios  may  invest,  the 
investment  policies  and  strategies  that 
the  Portfolios  may  utilize  and  certain 
risks  attendant  to  those  investments, 
policies  and  strategies. 

(3)  A  copy  of  the  investment  advisory 
agreement  between  the  Consulting 
Group  and  such  Plan  relating  to 
participabon  in  the  TRAK  Program. 

(4)  A  copy  of  the  respective 
investment  advisory  agreement  between 
the  Consulting  Group  and  the  Sub- 
Advisers  upon  written  request  to 
Shearson  Lehman. 

(5)  In  the  case  of  a  Section  404(c)  Plan, 
if  required  by  the  arrangement 
negotiated  between  the  Consulting 
Group  and  the  Plan,  an  explanation  by  a 
Shearson  Lehman  Financial  Consultant 
(the  Financial  Consultant)  to  eligible 
participants  in  such  Plan,  of  the  services 
offered  under  the  TRAK  Program  and 
the  operation  and  objectives  of  the 
Portfolios. 
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j)  If  accep'ed  as  an  ir.ve?'.: 


the 


TRAK  Program,  an  Independpnt  Plan 
Fiduciar>'  of  an  IRA  or  Keogh  Plan,  will 
be  required  to  acknowledge,  m  writing, 
pnor  to  purchasing  Trust  shares  that 
such  nduc:ar>  has  received  copies  of 
such  documents. 

(c]  With  respect  to  a  Section  404(c) 
Plan,  wrtten  acknowledgement  of  the 
receipt  of  such  documents  will  be 
provided  by  the  Independent  Plan 
Fiduciary  (i.e.,  the  plan  administrator, 
trustee  or  named  fiduciary,  as  the 
recordholder  of  Trust  shares).  Such 
Independent  Plan  Fiduciary  will  be 
required  to  represent  in  writing  to 
Shearson  Lehman  that  such  fiduciary  is 
(1)  independent  of  Shearson  Lehman 
and  its  affiliates  and  (2)  knowledgeable 
with  respect  to  the  Pian  in 
admjnistrative  matters  and  funding 
matters  related  thereto,  and  able  to 
make  an  informed  decision  concerning 
participation  m  the  TRAK  Program. 

(d:  With  respect  to  a  Plan  that  is 
covered  under  title  I  of  the  Act,  where 
investment  decisions  are  made  by  a 
trustee,  investment  manager  or  a  named 
fiduciary-,  such  Independent  Plan 
Fiduciary  will  be  required  to 
acknowledge,  in  writing,  receipt  of  such 
documents  and  represent  to  Shearson 
Lehman  that  such  fiduciary  is  (1) 
independent  of  Shearson  Lehman  and 
Its  affiliates,  (2)  capable  of  making  an 
independent  decision  regarding  the 
investment  of  Plan  assets  and  (3) 
knowledgeable  with  respect  to  the  Plan 
in  administrative  matters  and  funding 
matters  related  thereto,  and  able  to 
make  an  informed  decision  concerning 
participation  in  the  TRAK  Program. 

(13)  Each  Plan  will  receive  the 
following  written  or  oral  disclosures 
with  respect  to  its  ongoing  participation 
in  the  TR,\K  Program. 

(a)  The  Trust's  semi-annual  and 
annual  report  which  will  include 
financial  statements  for  the  Trust  and 
investment  management  fees  paid  by 
each  Portfolio, 

(b)  A  written  quarterly  monitoring 
report  containing  an  analysis  and  an 
evaluation  of  a  Plan  investor's  account 
to  ascertain  whether  the  Plan's 
investment  objectives  have  been  met 
and  recommending,  if  required,  changes 
in  Portfolio  allocations. 

(c)  If  required  by  the  arrangement 
negotiated  between  the  Consulting 
Group  and  a  Section  404(c)  Plan,  a 
quarterly,  deteiled  investment 
performance  monitoring  report,  in 
writing,  provided  to  an  Independent 
Plan  Fiduciary  of  such  Plan  showing 
Plan  level  asset  allocations.  Plan  cash 
flow  analysis  and  armualized  risk 
adjusted  rates  of  return  for  Plan 
investments.  In  addition,  if  required  by 


such  arrangement,  Financial 
Consultants  will  meet  periodically  with 
Independent  Plan  Fiduciaries  of  Section 
404(c)  Plans  to  discuss  the  performance 
monitoring  report  as  well  as  with 
eligible  participants  to  review  their 
accounts'  performance. 

(d)  If  required  by  the  arrangement 
negotiated  between  the  Consulting 
Group  and  a  Section  404(c)  Plan,  a 
quarterly  participant  performance 
monitoring  report  provided  to  a  Plan 
participant  which  accompanies  the 
participant's  benefit  statement  and 
describes  the  investment  performance  of 
the  Portfolios,  the  investment 
performance  of  the  participant's 
individual  investment  in  the  TRAK 
Program,  and  gives  market  commentary 
and  toll-free  numbers  that  will  enable 
the  participant  to  obtain  more 
information  about  the  TRAK  Program  or 
to  amend  his  or  her  investment 
allocations. 

(e)  On  a  quarterly  and  annual  basis, 
written  disclosures  to  all  Plans  of  the  (1) 
percentage  of  each  Portfolio's  brokerage 
commissions  that  are  paid  to  Shearson 
Lehman  and  its  affiliates  and  (2)  the 
average  brokerage  commission  per 
share  paid  by  each  Portfolio  to  Shearson 
Lehman  and  its  affiliates,  as  compared 
to  the  average  brokerage  commission 
per  share  paid  by  the  Trust  to  brokers 
other  than  Shearson  Lehman  and  its 
affiliates,  both  expressed  as  cents  per 
share. 

(14)  Shearson  Lehman  shall  maintain, 
for  a  period  of  six  years,  the  records 
necessary  to  enable  the  persons 
described  in  paragraph  (15)  of  this 
section  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (a)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  Shearson  Lehman 
and/or  its  affiliates,  the  records  are  lost 
or  destroyed  prior  to  the  end  of  the  six 
year  period,  and  (b)  no  party  in  interest 
other  than  Shearson  Lehman  shall  be 
subject  to  the  civil  penalty  that  may  be 
assessed  under  section  502(1)  of  the  Act, 
or  to  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code,  if  the 
records  are  not  maintained,  or  are  not 
available  for  examination  as  required  by 
paragraph  (15)  below. 

(15)  (a)  Except  as  provided  in  section 
(b)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (14)  of  this  section  shall  be 
unconditionally  available  at  their 
customary  location  during  normal 
business  hours  by: 


(1)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service  (the  Service); 

(2)  Any  fiduciary  of  a  participating 
Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(3)  Any  contributing  employer  to  any 
participating  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer,  and 

(4)  Any  participant  or  beneficiary  of 
any  participating  Plan,  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary. 

(b)  None  of  the  persons  described 
above  in  subparagraphs  (2H4]  of  this 
paragraph  (15]  shall  be  authorized  to 
examine  the  trade  secrets  of  Shearson 
Lehman  or  commercial  or  financiaJ 
information  which  is  privileged  or 
confidential. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  facts 
which  are  the  subject  of  this  exemption. 

Summary  of  Facts  and  Representations 

1.  Shearson  Lehman,  whose  principal 
executive  offices  are  located  in  New 
York,  .New  York,  is  a  wholly  owned 
subsidiary  of  Shearson  Lehman  Brothers 
Holdings.  Inc.  (Shearson  Holdings). 
Shearson  Holdings  is  one  of  the  leading 
full-line  securities  firms  servicing 
mstutitions,  governments  and  individual 
investors  m  the  United  States  and 
throughout  the  world.  Shearson 
Holdings  conducts  its  principal 
businesses  through  two  divisions — 
Shearson  Lehman  Brothers  (referred  to 
herein  as  Shearson  Lehman)  and 
Lehman  Brothers.  Shearson  Lehman  is 
responsible  for  individual  investor 
services  and  asset  management  while 
Lehman  Brothers  is  responsible  for 
securities  underwriting,  financial 
advisory,  investment  and  merchant 
banking  services  and  securities  and 
commodities  trading  as  principal  and 
agent.  Shearson  Holdings  is  a  member 
of  all  principal  securities  and 
commodities  exchanges  in  the  United 
States  and  the  National  .Association  of 
Securities  Dealers,  Inc.  In  addition,  it 
holds  memberships  or  associate 
memberships  on  several  principal 
foreign  securities  and  commodities 
exchanges. 

Shearson  Holdings  was  incorporated 
in  Delaware  on  December  29,  1983.  The 
American  Express  Company  owms  100 
percent  of  Shearson  Holdings'  issued 
and  outstanding  common  stock,  which 
represents  92  percent  of  its  issued  and 
outstanding  voting  stock.  The  8  percent 
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remaining  shares  of  Shearson  Holdings' 
issued  and  outstanding  voting  stock  is 
preferred  stock  which  is  owned  by 
Nippon  Life  Insurance  Company. 
Although  Shearson  Holdings  is  not  an 
operating  company  and.  as  such,  it 
maintains  no  assets  under  management, 
as  of  December  31,  1991,  Shearson 
Lehman  and  its  subsidiaries  rendered 
investment  advisory  services  with 
respect  to  $91  billion  in  assets. 

2.  On  April  12, 1991,  Shearson  Lehman 
formed  the  Trust,  a  no  load,  open-end. 
diversified  management  investment 
company  registered  under  the 
investment  Company  Act  of  1940,  as 
amended.  The  Trust  is  organized  as  a 
Massachusetts  business  trust  and  it  has 
an  indefinite  duration.  As  of  January  17, 
1992.  the  Trust  had  net  assets  of 

Si  32,608,001. 

The  Trust  consists  of  twelve  different 
portfolios  which  range  from  Government 
Money  Investments  to  International 
Fixed  Income  Investments  and  which 
pay  monthly  or  annual  dividends  to 
investors.  The  Portfolios  currently  have 
a  per  share  value  ranging  from  SO  per 
share  for  Balanced  Investments  to  $9.45 
per  share  for  Small  Capitalization 
Growth  Equity  Investments.  The 
composition  of  the  Portfolios  covers  a 
spectrum  of  investments  which  include 
L'  S.  Government-related  securities  of 
equity  or  debt  securities  issued  by 
foreign  or  domestic  corporations.  The 
Portfolios  are  further  categorized  under 
four  major  Portfolio-Types.' 

3.  Shares  in  the  Trust  are  offered  by 
Shearson  Lehman,  as  distributors,  at  no 
load,  to  participants  in  the  TRAK 
Program.*  Although  investors  in  the 


'  Because  a  Portfolio  is  not  precluded  from 
investing  in  securities  thai  an-  issued  by  Sheamor 
Lehman  or  its  affiliates.  Shearaon  Lehman 
represents  that,  as  a  limitation,  the  percentage  of 
that  Portfolio  9  net  assets  Invested  in  these 
secuntiee  will  never  exceed  one  percent 

'  According  to  the  Statement  of  Additional 
Informdtion  which  accompanies  the  Prospectus  for 
the  TRAK  Program,  shares  in  Ihe  Trust  are  not 
certificated  for  reasons  of  economy  and 
convenience.  Boston  Safe  Deposit  and  Trust 
Company  the  Trust's  custodian,  however, 
maintains  a  ret:ord  of  each  investor  s  ownership  of 
shares  AlthouRti  Trust  shares  are  transffralvle  and 
accord  voting  rights  to  their  owners,  they  do  not 
confer  pre-emptive  rights  (i.e..  the  privilege  of  s 
shareholder  to  maintain  a  proportionate  share  of 
ownership  of  a  company  by  purchasing  a 
prtiportionate  share  of  any  new  stock  issuesl 
Shearson  t.ehman  represents  that  in  the  context  of 
an  open-end  investment  company,  that  continuously 
issues  and  redeems  shares,  a  pre-emptive  nghl 
would  make  Ihe  normal  operations  of  the  Trust 
impossible.  Therefore,  such  nght  is  precluded  in  the 
charter  documents  of  the  Trust  s  Master  Trust 
Agreement  as  well  as  those  of  other  open-end 
investment  companie*. 

As  for  voting  nghls.  Shearson  Lehman  states  that 
ihej  are  accorded  to  recordholders  of  Trust  shares. 
Shearson  Lehman  notes  that  a  recordholder  of  Trust 
shares  may  determine  lo  geek  the  Bubmiwion  of 


Trust  currently  consist  of  institutions 
and  individuals,  it  is  proposed  that 
prospective  investors  wil!  include  plans 
for  which  Shearson  Lehman  may  or  may 
not  currently  maintain  investment 
accounts.  A  majority  of  these  Plans  will 
be  IRAs  or  Keogh  Plans,  In  addition,  i'  is 
proposed  that  Plans  for  which  Shearson 
Lehman  or  an  affiliate  serves  as  a 
prototype  sponsor  and/or  a 
nondiscretionary  trustee  or  custodian  be 
permitted  to  invest  in  the  Trust.* 

The  applicant  represents  that  the 
initial  purchase  of  shares  in  the  Trust  hy 
a  Plan  may  give  rise  to  a  prohibited 
transaction  where  Shearson  Lehman  or 
an  affiliate  has  a  party  in  interest 
relationship  with  the  Plan,  Shearson 
Lehman  also  acknowledges  that  a 
prohibited  transaction  could  arise  upon 
a  subsequent  purchase  or  redemption  of 
shares  in  the  Trust  by  a  participating 
Plan  inasmuch  as  the  party  in  interest 
relationship  between  Shearson  Lehman 
and  the  Plan  may  have  been  established 
at  that  point.  Accordingly,  Shearson 
I..ehman  has  requested  prospective 
exemptive  relief  from  the  Department 
with  respect  to  the  purchase  and 
redemption  of  shares  in  the  Trust  by 
participating  Plans  which  it  does  not 
sponsor  or  have  discretionary 
investment  authority  over  the  Plar.  s 
assets  which  would  be  invested  in  Trust 
shares.*  Such  shares  will  be  held  in  a 


proxies  by  Plan  participants  and  vutt  Trifi  shrt-fs 
accordingly  In  the  case  of  mdivndual  ai  cnu.".'  pinns 
such  as  Section  404(c]  Plans,  Shearson  Lehman 
notes  that  most  Plans  will  pa»»-lhn:!ugh  the  vL'e  ic 
par'icipanis  on  a  pro-rata  basis. 

'  The  Department  notes  that  thf  grneral 
slanjards  of  fiduciary  conduct  prf)nuilgated  under 
'.r\e  Act  would  apply  to  the  panic;pation  in  the 
TRAK  Program  by  an  Independent  Plan  Fiduciary 
Sieition  404  of  the  Act  requires  that  a  fiduniarv 
discharge  his  duties  respecting  a  plan  solely  in  the 
mtpres;  of  the  plan  s  participants  and  t>eneriaarie( 
and  in  a  prudent  fashion  Accordingly   an 
Indi'pendent  Plan  Fiduciary  must  act  prudcntiy  w:*r. 
respect  to  the  decision  to  enter  intc  the  TR,AK 
Prngram  with  the  Consulting  Croup  as  wei:  at  with 
rospecl  lo  the  negotiation  of  services  thai  wii.  t>e 
performed  thereunder  and  the  compensation  that 
will  be  paid  to  Shearson  Lehman  and  its  alTiiiaten. 
7>iH  Department  expects  that  an  Independent  p^sn 
Fiduciary,  pnor  to  entenng  in  the  Tk.AK  fVogram,  to 
understand  fui'y  all  aspects  of  such  arrarigemenl 
following  discUisure  b>  Shearson  Lehmai)  ol  all 
relevant  information 

'  The  applicant  represents  that  employee  t)enefit 
pliins  for  are  maintained  by  Shearson  Lehman  may 
purchase  or  redeem  shares  in  the  Trust  unaer  i.'ie 
provisions  of  Prohibited  Transaciion  Exemption 
(PTF)  77-3  iA2  FR  18-34,  Apni  8.  19~-1  The 
applicant  further  represents  thai,  although  the 
exemptive  relief  pntposed  above  would  not  permit 
Shearson  Lehman  or  an  affhate,  while  serving  as  a 
Plan  fiduciary  w,th  discretionary  authonty  over  the 
management  of  a  Plan  s  assets,  to  invest  a  Plan  • 
H.iRets  in  the  Trust  shares,  a  purchase  or  redemption 
of  Tnisl  shares  under  such  circumstances  will 
comply  with  the  terms  and  conditions  of  class  PTE 
rf-4  142  FR  1B732,  Apnl  8,  19-7)  The  Department 
expresses  no  opinion  herein  as  to  whether  such 
transactions  will  comply  with  the  terms  and 
conditloru!  of  PTE*  77-3  and  77-4, 


brokerage  account  m,dinitiinf>d  b>  itie 
Plan  with  Shearson  Lehman  No 
commissions  or  fees  wih  !>(■  paid  with 
rp.spect  lo  such  tranflactions. 

According  to  the  applicant  the 
minimum  initial  investment  in  the  Trust 
is  set  at  S20.000,  and  may  be  reduced 
periodically  to  $10,000.  Effectively, 
therefore,  a  Plan  with  less  than  $20,000 
in  assets  ($10,000  when  the  minimum 
has  been  reduced]  would  not  be  able  to 
participate  in  the  TRAK  Program.  The 
minimum  investment  in  a  Portfolio  is 
$100. 

4.  Overall  responsibility  for  the 
manajaement  and  supervision  of  the 
Trust  and  the  Portfolios  rests  with  the 
Tnist  8  Board  of  Trustees  fT^e  Trustees) 
which  is  compnsed  of  twelve  members. 
The  Tnistees  approve  all  significant 
agreements  mvolving  the  Trust  and  the 
persons  and  companies  that  provide 
servTces  to  the  Trust  and  the  PortfoUos, 
Three  of  the  Trustees  and  all  of  the 
Trusts  executive  officers  are  affiliated 
with  Shearson  Lehman  and/or  its 
affiliates.  The  nine  remaining  Trustees 
are  not  affiliated  with  Shearson  Lehman. 

5.  Boston  Advisors,  located  in  Boston. 
Massachusetts,  is  a  wholly  owned 
subsidiary  of  The  Boston  Company,  a 
financial  services  holding  company 
which  is,  in  turn,  wholly  owned  by 
Shearson  Lehman.  Boston  Advisors 
provides  investment  management, 
investment  advisory  and/or 
administrative  secvices  to  Investment 
companies  with  total  assets  in  excess  of 
$83  billion  as  of  July  31, 1991.  Boston 
Advisors  serves  as  the  Trust's 
administrator.  In  particular,  Boston 
Advisors  calculates  the  net  asset 
value  '  of  the  Portfolios'  shares  and 
manages  all  aspects  of  the  Portfolios' 
administration  and  operation.  In 
addition,  Boston  Advisors  is  responsible 
for  managing  each  Portfolio's  temporary 
investments  in  money  market 
instruments,  as  well  as  making 
arrangements  for,  and  managing 
collateral  received  with  respect  to,  the 
lending  of  securities  by  each  Portfolio. 

6.  Organized  within  Shearson  Lehman, 
is  the  Consulting  Group,  which  is 
located  in  Wilmington.  Delaware.  The 
Consulting  Group  serves  as  the 


*  Each  Portfolio'i  net  asset  value  per  ibare  Is 
calculated  by  Boston  Advisors  on  each  weekday, 
except  on  days  or  which  the  New  York  Stock 
Exchange  (the  NTYSE)  ii  closed  In  general,  the  net 
asset  value  for  securities  is  deternuned  as  of  the 
close  of  trading  on  the  tvTYSE  or  a  foreign  exchsnfie 
by  dividing  the  value  of  a  Portfolio  net  assets  by  the 
total  number  of  Its  shares  outstanding.  Typicalty.  a 
Portfolio's  investments  are  valued  at  market  vaiu*. 
However.  In  the  absence  of  a  market  value. 
Portfolio  Investments  are  valued  at  fair  market 
value  as  determined  by.  or  uodar  Iba  directwo  ol 
the  Trustees. 
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investment  manager  of  the  Trust  and  the 
underlying  Portfolios.  Although  the 
Consulting  Group  has  not  previously 
served  as  investment  manager  for  a 
registered  investment  company,  it  and 
its  related  division,  the  Consulting 
Services  Division  of  Shearson  Lehman 
(Consulting  Services],  have  over 
eighteen  years  of  experience  in 
evaluating  investment  advisers  for 
individual  and  institutional  investors. 
Together  the  Consulting  Group  and 
Consulting  Services  provide  various 
financial  consulting  services  to  over 
30,000  accounts,  representing  more  than 
S30  bilhon  in  client  assets.  Account  sizes 
range  from  institutional  accounts  in 
excess  of  $1  billion  to  individual 
accounts  with  $100,000  minimum 
investments.  As  of  July  31. 1991.  the 
Consulting  Group  rendered  advisory 
services  with  respect  to  assets  with  a 
value  m  excess  of  $42.7  billion. 

7.  Under  its  investment  management 
agreement,  the  Consulting  Group  is 
required  to  make  recommendations  to 
the  Trustees  regarding  (a)  the 
investment  policies  of  each  Portfolio  and 
(b)  the  selection  and  retention  of  certain 
Sub-Advisers  which  exercise  investment 
discretion  over  each  Portfolio."  In 
addition,  through  the  TRAK  Program, 
'he  Consulting  Group  provides  investors 
with  non-binding,  generalized  asset 
allocation  recommendations  with 
respect  to  such  investors'  investments  in 
'he  Portfolios.  For  example,  the 
Consulting  Group  evaluales  an 
investor's  risk  tolerances  and  financial 
goals,  provides  investment  advice  as  to 
the  appropriate  mix  of  investment  types 
designed  to  balance  the  investor's  risk 
tolerances  as  part  of  a  long-term 
investment  strategy  and  provides  the 
investor  with  advice  about 
implementing  its  investment  decisions 
through  the  Trust.  However,  the 
applicant  states  that  the  Consulting 
Group  does  not  have  any  discretionary 
authority  or  control  with  respect  to  the 
allocation  of  an  investor's  assets  among 
the  Portfolios. 

In  the  case  of  an  IRA,  a  Keogh  Plan  or 
a  Title  I  Plan,  the  applicant  represents 
that  all  of  the  Consulting  Group's 


•  Subject  to  the  supervision  and  direction  of  the 
Trustees,  the  Consulting  Croup  W3S  required  to 
perform  initial  "due  diligence"  on  prospective  Sub- 
Advisers  for  each  Portfolio  and  thereafter  to 
monitor  each  Sub-Advisers  performance  through 
qualitative  and  quantitative  analysis  as  well  as 
through  periodic  in  person,  telephonic  and  written 
consultations.  The  Consulting  Croup  is  also 
required  to  communicate  its  performance 
expectations  and  evaluations  to  the  Sub-Advisers 
and  ultimately  recommend  whether  a  Sub-Adviser's 
contract  should  be  renewed,  modified  or 
terminated.  In  this  regard,  the  Consulting  Group  is 
further  obligated  to  provide  written  reporis  to  the 
Trustees  of  its  evaluation  and  monitoring  functions. 


recommendations  and  evaluations  will 
be  presented  to  a  Plan  fiduciary  which  is 
independent  of  Shearson  Lehman  and 
will  be  implemented  only  if  accepted 
and  acted  upon  by  such  Independent 
Plan  Fiduciary.  In  the  case  of  a  Section 
404(c)  Plan,  Shearson  Lehman 
represents  that  participants  in  such  Plan 
will  be  presented  with  the  Consulting 
Group's  recommendations  and 
evaluations  only  to  the  extent  agreed  to 
by  Shearson  Lehman  and  the  Plan 
sponsor.  Shearson  Lehman  expects  that 
some  sponsors  of  Section  404(c)  Plans 
will  elect  to  have  the  Consulting  Group's 
recommendations  and  evaluations 
passed-through  to  participants,  while 
others  will  elect  to  have  the 
Independent  Plan  Fiduciary  responsible 
for  selecting  the  Portfolios  made 
available  to  Plan  participants  receive 
such  advice.^ 

8.  As  stated  above,  the  Consulting 
Group  is  responsible  for  selecting  the 
Sub-Advisers  which  provide 
discretionary  advisory  services  with 
respect  to  the  investment  of  the  assets  of 
the  individual  Portfolios  on  the  basis  of 
their  "able"  performance  in  their 
respective  areas  of  expertise  in  asset 
management.  The  applicant  represents 
that  there  are  presently  eleven  Sub- 
Advisers,  all  of  which  are  independent 
of,  and  will  remain  independent  of, 
Shearson  Lehman  and/or  its  affiliates.* 
The  Sub-Advisers  are  registered 
investment  advisers  under  the 
Investment  Adviser's  Act  of  1940.  They 
maintain  their  principal  executive 
offices  in  the  eastern  and  western 
regions  of  the  United  States.  As  of  June 


'  If  the  Independent  Plan  Fiduciary  of  a  Section 
404(c)  Plan  is  the  recipient  of  the  Consulting  Group's 
investment  advice,  the  apphcant  explains  that  the 
Consulting  Group  will  work  with  the  Independent 
Plan  Fiduciary  by  identifying  and  drafting 
investment  objectives,  selecting  investment 
categories  or  actual  Portfolios  to  be  offered  to  Plan 
pariicipants.  In  addition  to  these  services  [and  as 
described  above),  the  applicant  explaiiu  that  the 
Consulting  Group  will  provide  an  Independent  Plan 
Fiduciary  with  a  detailed  investment  performance 
monitoring  report  on  a  quarterly  basis.  Furthermore, 
a  Financial  Consultant  affiliated  with  Shearson 
Lehman  will  meet  periodically  with  the  bidependent 
Plan  Fiduciary  to  discuss  the  investment 
performance  monitoring  report. 

However,  if  investment  advisory  services  are 
provided  directly  to  a  participant  in  a  Section  404(c) 
Plan,  the  applicant  explains  (as  also  described 
herein  above)  that  a  Financial  Consultant  will 
provide  a  participant  with  pre-enrollmeni  meetings 
and  ongoing  communications  regarding  the  TRAK 
Program.  In  addition,  the  applicant  notes  that  the 
Consulting  Group  will  recommend  loi\g  term 
investment  allocations  to  the  participant  and 
provide  the  participant  with  a  written,  quarterly 
performance  monitoring  report. 

•  Although  there  are  presently  twelve  Portfolios 
comprising  the  Trust,  there  are  only  eleven  Sub- 
Advisers.  One  Sub-Adviser,  Standish.  Ayer  and 
Wood,  Inc..  advises  both  the  Government  Money 
Investments  Portfolio  and  the  Intermediate  Fixed 
Income  Investments  Portfolio. 


30.  1991.  the  Sub-Advisers  had  assets 
under  management  rangmg  from  S62 
million  to  S51  billion. 

9-  In  order  for  a  Plan  to  participate  in 
the  TR.-XK  Program,  Shearson  Lehman  or 
the  Consulting  Group  will  provide  an 
Independent  Plan  Fiduciai7  with  a  copy 
of  the  Trust  Prospectus  discussing  the 
investment  objectives  of  the  Portfolios 
comprising  the  Trust,  the  policies 
employed  to  achieve  these  objectives. 
the  corporate  affiliation  existing 
between  the  Consulting  Group, 
Shearson  Lehman  and  its  subsidiaries 
and  the  compensation  paid  to  such 
entities.  In  addition,  upon  written  or  oral 
request  to  Shearson  Lehman,  the 
Independent  Plan  Fiduciarv'  will  be 
given  a  Statement  of  Additional 
Information  supplementing  the 
Prospectus  which  describes  the  types  of 
securities  and  other  instruments  in 
which  the  Portfolios  may  invest,  the 
investment  policies  and  strategies  that 
the  Portfolios  may  utilize  and  certain 
risks  attendant  to  those  investments, 
policies  and  strategies.'  Further,  each 
Plan  will  be  given  a  copy  of  the 
investment  advisory  agreement  between 
the  Consulting  Group  and  such  Plan 
relating  to  participation  in  the  TR,*\K 
P'oeram,  and  upon  written  request  to 
Shearson  Lehman,  with  a  copy  of  the 
respective  investment  advisory 
agreement  between  the  Consulting 
Group  and  the  Sub-.Advisers. 

With  respect  to  a  Section  404(c)  Plan, 
Financial  Consultants  affiliated  with 
Shearson  Lehman  will  explain  the 
services  offered  under  the  TR.^K 
Program  to  eligible  Section  404(c)  Plan 
participants  as  well  as  the  operation 
and  objectives  of  the  Portfolios,  if 
required  by  the  arrangement  negotiated 
between  the  Consulting  Group  and  the 
Plan.'o 

If  accepted  as  a  Trust  investor,  an 
Independent  Plan  Fiduciary  will  be 
required  by  Shearson  Lehman  to 
acknowledge,  in  writing,  prior  to 
purchasing  Trust  shares  that  such 
fiduciary  has  received  copies  of  the 
aforementioned  documents.  With 


»  In  the  case  of  a  Section  404(c)  Plan,  the 
applicant  represents  that  the  Plan  administrator, 
trustee  or  named  fiduciary,  as  the  recordholder  of 
Trust  shares,  will  make  available  the  Trust's 
Prospectus  to  Section  404(c)  Plan  participants.  In 
addition.  Shearson  Lehman  will  make  available  to 
such  Independent  Plan  Fiduciaries  sufficient 
quantities  of  Prospectuses  for  this  purpose,  as  well 
as  provide  Statements  of  Additional  Information  to 
any  party  upon  request. 

'•■  The  Department  is  expressing  no  opinion  as  to 
whether  the  information  provided  under  the  TRAK 
Program  is  sufficient  to  enable  a  participant  to 
exercise  independent  control  over  assets  In  his  or 
her  account  as  contemplated  by  section  404, c)  of  the 
Act. 
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respect  to  a  Plan  that  is  covered  by  Title 
I  of  the  Act  (e.g.,  a  defined  contribution 
plant],  where  investment  decisions  will 
be  made  by  a  trustee,  investment 
manager  or  a  named  fiduciary,  Shearson 
Lehman  will  require  (except  if  relying  on 
Class  PTE  77-3)  that  such  Independent 
Plan  Fiduciary  acknowledge  in  writing 
receipt  of  such  documents  and  represent 
to  Shearson  Lehman  that  such  fiduciary 
is  (a)  independent  of  Shearson  Lehman 
and  its  affiliates,  (b)  capable  of  making 
an  independent  decision  regarding  the 
investment  of  Plan  assets  and  (c) 
knowledgeable  with  respect  to  the  Plan 
in  administrative  matters  and  funding 
matters  related  thereto,  and  able  to 
make  an  informed  decision  concerning 
participation  in  the  TRAK  Program. 

With  respect  to  Section  404(c)  Plan. 
written  acknowledgment  of  the  receipt 
of  such  documents  w  ill  be  provided  by 
the  Independent  Plan  Fiduciary  (i.e.,  the 
Plan  administrator,  trustee  or  named 
fiduciary,  as  the  recordholder  of  Trust 
shares).  Such  Independent  Plan 
Fiduciary  will  be  required  to  represent, 
in  writing,  to  Shearson  Lehman  that 
such  fiduciary  is  (a)  independent  of 
Shearson  Lehman  and  its  affiliates  and 
(b)  knowledgeable  with  respect  to  the 
Plan  in  administrative  m.atters  and 
funding  matters  related  thereto,  and 
able  to  make  an  informed  decision 
concerning  participation  in  the  TRAK 
Program. 

10.  The  books  of  the  Trust  will  be 
audited  annually  by  independent  public 
accountants  selected  by  the  Trustees 
and  approved  by  the  investors.  All 
investors  will  receive  copies  of  an 
audited  financial  report  no  later  than  60 
days  after  the  close  of  each  Trust  fiscal 
year.  The  books  and  financial  records  of 
the  Trust  will  be  open  for  inspection  by 
any  investor,  as  well  as  the  Department 
and  the  Service,  at  all  times  during 
regular  business  hours. 

11.  As  noted  under  the  TRAK 
Program,  the  Consulting  Group  will 
provide  the  Independent  Plan  Fiduciary 
with  asset  allocation  advice  related  to 
the  Portfolios.  In  this  regard,  the 
applicant  states  that  the  Consulting 
Group's  asset  allocation  advice  will  not 
focus  on  recommendations  that  a  Plan's 
assets  be  allocated  to  a  specific 
Portfolio.  Rather,  the  applicant 
represents  that  the  Consulting  Group 
will  recommend  only  that  Plan  assets  be 
allocated  among  particular  types  of 
Portfolios  (eg  .  Growth.  Fixed  Income, 
etc.] 

After  the  selection  of  specific 
Portfolios  by  an  Independent  Plan 
Fiduciary,  the  Consulting  Group  will 
continue  to  render  general  Portfolio- 
T\  pe  selection  advice  to  Plans  or  Plan 
fiduciaries  relating  to  asset  allocations 


among  the  selected  Portfolios.  However, 
in  the  case  of  a  Section  404(c)  Plan  m 
which  at  least  three  to  five  Portfolios 
may  be  selected  by  the  Plan  sponsor,  the 
Consulting  Group's  initial  asset 
allocation  advice  will  be  limited  to  the 
suggested  Portfolio-Types  offered  under 
the  Plan  The  Consulting  Group  may 
also  work  with  the  Independent  Plan 
Fiduciary  to  identifj'  and  draft 
investment  objectives,  select  investment 
categories  or  actual  Portfolios  to  be 
offered  to  Plan  participants,  if  such 
fiduciary'  is  the  recipient  of  the 
Consulting  Group's  asset  allocation 
advice,  or  recommend  appropriate  long- 
term  investment  allocations  to  an 
individual  participant,  if  the  participant 
receives  such  advice. 

12.  The  Consulting  Group  will  also 
identify  a  Plan's  risk  tolerances  and 
investment  objectives,  the  performance 
of  each  Portfolio  in  which  assets  are 
invested,  and  recommend,  in  writing,  an 
appropriate  allocation  of  assets  among 
the  Portfolio-Types  that  conform  to 
these  tolerances  and  objectives.  The 
Consulting  Group  will  not  have  the 
authority  to  implement  its  advice  or 
recommendations  and  will  not 
participate  in  the  deliberations 
regarding  the  decision  by  an  investor  of 
whether  or  not  to  act  upon  such  advice. 
As  noted  earlier,  the  applicant 
represents  that  the  decision  of  a  Plan  to 
invest  in  the  TRAK  Program  will  be 
made  by  an  unrelated  Plan  fiduciary 
acting  on  the  basis  of  his  or  her  own 
investigation  into  the  advisability  of 
participating  in  the  TRAK  Program. 

13.  The  Consulting  Group  will  provide, 
at  least  quarterly,  monitoring  reports  to 
a  Title  1,  IRA  or  Keogh  Plan  containing 
an  analysis  and  evaluation  of  the  Plan's 
account  to  ascertain  whether  the 
investor's  objectives  are  being  met  and 
recommending,  when  appropriate, 
changes  in  the  allocation  among  the 
Portfolios. 

If  required  by  the  arrangement 
negotiated  with  the  Independent  Plan 
Fiduciary',  the  Consulting  Group  will 
provide  an  Independent  Plan  Fiduciary 
of  a  Section  404(c)  Plan  with  a  written, 
detailed  investment  performance 
monitoring  report,  that  will  contain  Plan 
level  asset  allocations  showing  the 
performance  of  the  Plan's  investment 
vehicles  and  the  performance  of 
relevant  indices  for  evaluating  the 
performance  of  each  Portfolio,  a  Plan 
cash  flow  analysis  and  annualized  risk 
adjusted  rates  of  return  for  Plan 
investment  vehicles.  Such  report  will  be 
provided  on  a  quarterly  basis. 

In  addition,  to  the  extent  required  by 
the  arrangement  negotiated  with  the 
Consulting  Group,  a  Section  404(c)  Plan 
participant  will  receive  a  written. 


quarterly  performance  monitoring  report 
with  his  or  her  quarterly  benefit 
statement  which  includes  the 
investment  performance  of  the 
Portfolios,  the  investment  performance 
for  the  participant's  account,  and 
specifies  market  commentary  and  toll- 
free  numbers  for  such  participant  to  call 
Shearson  Lehman  in  order  to  obtain 
more  information  about  the  TRAK 
Program  or  to  amend  the  participant's 
investment  allocations.  Further,  if 
required  by  such  arrangement,  a 
Financial  Consultant  will  meet 
periodically  with  an  Independent  Plan 
Fiduciary  of  a  Section  404(c)  Plan  to 
review  and  discuss  the  investment 
performance  monitoring  report.  The 
Financial  Consultant  may  also  meet 
periodically  with  an  eligible  participant 
to  review  the  performance  of  the 
participant's  account.  The  applicant 
notes  that  this  intermittent  contact  will 
not  prevent  the  participant  from 
contacting  the  Financial  Consultant  at 
any  time  to  inquire  about  his  or  her 
participation  in  the  TRAK  Program. 

Finally,  on  a  quarterly  and  armual 
basis,  the  Consulting  Group  will  provide 
written  disclosures  to  all  Plans  with 
respect  to  (1)  the  percentage  of  each 
Trust  Portfolio's  brokerage  commissions 
that  are  paid  to  Shearson  Lehman  and 
its  affiliates  and  (2)  the  average 
brokerage  commission  per  share  paid  by 
each  Portfolio  to  Shearson  Lehman  as 
compared  to  the  average  brokerage 
commission  per  share  paid  by  each 
Portfolio  to  brokers  other  than  Shearson 
Lehman  and  its  affiliates,  both 
expressed  as  cents  per  share. 

14.  Shares  of  a  Portfolio  will  be 
redeemed  by  Shearson  Lehman,  at  no 
charge,  and  generally  on  a  daily  basis 
(weekends  and  holidays  excepted)  when 
the  Portfolio  calculates  its  net  asset 
value.  Redemption  requests  received  in 
proper  form  prior  to  the  close  of  trading 
on  the  NYSE  will  be  affected  at  the  net 
asset  value  per  share  determined  on  that 
day.  Redemption  requests  received  after 
the  close  of  regular  trading  on  the  NYSE 
will  be  effected  at  the  net  asset  value  at 
the  close  of  business  of  the  next  day. 
except  on  weekends  or  holidays  when 
the  NYSE  is  closed.  A  Portfolio  is 
required  to  transmit  redemption 
proceeds  for  credit  to  an  investor's 
account  with  Shearson  Lehman  or  to  an 
"introducing"  broker  ' '  within  7  days 


' '  According  lo  the  applicant.  Shearson  Lehman 
provides  clearance,  settlement  and  other  back  office 
services  to  other  broker-dealers  The  applicant 
notes  that  Shearson  Lehman  may  also  provide 
confirmations  and  account  statements  to  clients  of 
brokers  who  have  "introduced"  clients  lo  Shearson 
Lehman  such  as  The  Robinson  Humphrey  Company. 
Inc.  a  wholly-owned  broker-dealer  subsidiary  of 
Shearson  Lehman. 
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after  receipt  of  the  redemption  request. 
In  the  case  of  an  IRA  or  Keogh  Plan 
investor,  Shearson  Lehman  will  not  hold 
redemption  proceeds  as  free  credit 
balances  and  will,  in  the  absence  of 
receiving  investment  instructions,  place 
all  such  assets  in  a  money  market  fund 
that  is  not  affiliated  with  Shearson 
Lehman.  In  the  case  of  Plans  that  are 
covered  by  title  I  of  the  Act.  the 
redemption  proceeds  will  be  invested  by 
Shearson  Lehman  in  accordance  with 
the  investment  directions  of  the 
Independent  Plan  Fiduciary  responsible 
for  the  management  of  the  Plan's  assets. 
With  respect  to  a  Section  404(c)  Plan, 
the  treatment  of  such  investment  assets 
will  depend  upon  the  arrangement  for 
participant  investment  instructions 
selected  by  the  Plan  sponsor.'*  In  the 
event  that  the  Independent  Plan 
Fiduciary  does  not  give  other  investment 
directions,  such  assets  will  be  swept 
weekly  into  a  money  market  fund  that  is 
not  affiliated  with  Shearson  Lehman  for 
the  benefit  of  the  Plan. 

Due  to  the  high  costs  of  maintaining 
small  accounts,  the  Trust  may  also 
redeem  an  account  having  a  current 
value  of  $7,500  or  less,  after  the  investor 
has  been  given  at  least  30  days  in  which 
to  increase  the  account  balance  to  more 
than  the  $7,500  amount.  Proceeds  of  an 
involuntary  redemption  will  be 
deposited  in  the  investor's  brokerage 
account  unless  Shearson  Lehman  is 
otherwise  instructed. 

15.  Shares  of  a  Portfoho  may  be 
exchanged  by  an  investor  with  another 
investor  in  the  TRAK  Program  without 
payment  of  any  exchange  fee  for  shares 
of  another  Portfolio  at  their  respective 
net  asset  values.  However,  Portfolio 
shares  are  not  exchangeable  with  shares 
of  other  funds  within  the  Shearson 
Lehman  Group  of  funds  or  portfolio 
families. 

16.  With  respect  to  brokerage 
transactions  that  are  entered  into  under 
the  TRAK  Program  for  a  Portfolio,  such 
transactions  may  be  executed  through 
Shearson-Lehman  and  other  affdiated 
broker-dealers,  if  in  the  judgment  of  the 
Sub-Adviser,  the  use  of  such  broker- 


■  ^  Shearson  Lehman  explains  that,  under  one 
alternative.  Plan  participants  who  give  instructions 
to  redeem  shares  of  a  Portfoho  must  give 
corresponding  instructions  to  reinvest  proceeds  in 
another  investment  vehicle  made  available  under 
the  Plan,  thus  ensuring  that  a  participant's 
investment  assets  are  continually  invested.  Under  a 
second  alternative  which  is  descnbed  above, 
Shearson  Lehman  represents  that  participants  will 
not  be  required  to  give  corresponding  instructions 
and  ail  investment  assets  for  which  no  investment 
instructions  have  been  given  will  be  swept  into  a 
■noney  market  fund  that  is  not  affiliated  with 
Shearson  Lehman.  In  this  regard,  the  Department  is 
expressing  no  ooimon  regarding  whether  any  of  the 
arrangements  descnbed  above  comply  with  the 
requirements  of  section  4(M(c)  of  the  Act. 


dealer  is  likely  to  result  in  price  and 
execution  at  least  as  favorable,  and  at  a 
commission  charge  at  least  as 
comparable  to  those  of  other  qualified 
broker-dealers.  In  addition,  Shearson 
Lehman  may  not  execute  transactions 
for  a  Portfolio  on  the  floor  of  any 
national  securities  exchange  but  it  may 
effect  transactions  by  transmitting 
orders  to  other  brokers  for  execution.  In 
this  regard,  Shearson  Lehman  is 
required  to  pay  fees  charged  by  those 
persons  performing  the  floor  brokerage 
elements  out  of  the  brokerage 
compensation  it  receives  from  a 
Portfolio. 

17.  Each  Portfolio  bears  its  own 
expenses,  which  generally  include  all 
costs  that  are  not  specifically  borne  by 
the  Consulting  Group,  the  Sub-Advisers 
or  Boston  Advisors.  Included  among  a 
Portfolio's  expenses  are  costs  incurred 
in  connection  with  the  Portfolio's 
organization,  investment  management 
and  administration  fees,  fees  for 
necessary  professional  and  brokerage 
services,  fees  for  any  pricing  service,  the 
costs  of  regulatory  compliance  and  costs 
associated  with  maintaining  the  Trust's 
legal  existence  and  shareholder 
relations.  No  Portfolio,  however,  will 
impose  sales  charges  on  purchases, 
reinvested  dividends,  deferred  sales 
charges,  redemption  fees,  nor  will  any 
Portfolio  incur  distribution  expenses. 

18.  The  total  fees  that  are  paid  to  the 
Consulting  Group  and  its  affiliates  will 
constitute  no  more  than  reasonable 
compensation.  In  this  regard,  for  its 
asset  allocation  and  related  services,  the 
Consulting  Group  charges  an  investor  a 
quarterly  investment  advisory  fee.  This 
"outside  fee"  is  negotiated  between  the 
Consulting  Group  and  the  investor  and  if 
varies  up  to  an  annual  maximum  of  1.50 
percent  of  the  net  asset  value  of  the 
investor's  Trust  shares  computed  each 
quarter  based  on  the  value  determined 
on  the  last  calendar  day  of  the  previous 
calendar  quarter.  The  outside  fee  is 
charged  directly  to  an  investor  and  it  is 
not  affected  by  the  allocation  of  assets 
among  the  Portfolios  nor  by  whether  an 
investor  follows  or  ignores  the 
Consulting  Group's  advice."  For  Plan 


"The  applicant  represents  that  the  outside  fee  is 
not  imposed  on  accounts  of  employees  of  American 
Express  and  its  subsidiaries.  incluQing  Shearson 
Lehman,  accounts  of  their  immediate  families  and 
IRAs  and  certain  employee  pension  benefit  plans 
for  these  persons.  The  apphcani  states  that  this  fee 
is  waived  to  encourage  employees  to  invest  in 
Shearson  Lehman.  With  respect  to  IRAs  or  Plans 
maintained  by  Shearson  Lehman  and  its  affiliates, 
the  applicant  asserts  that  such  waiver  would  t>e 
required  by  PTE  77-3. 


investors,  the  outside  fee  for  a  calendar 
quarter  will  be  reduced  by  an  amount 
equal  to,  for  all  Portfolios  in  which  Plan 
assets  are  invested  fa)  the  value  of  Plan 
assets  invested  in  a  Portfolio  on  the  last 
calendar  day  of  the  previous  calendar 
quarter  (or  the  value  of  an  initial 
investment  in  the  Portfolio,  as  of  the  day 
such  initial  investment  is  made  during 
the  calendar  quarter)  multiplied  by  (b)  a 
reduction  factor  (the  Reduction  Factor) 
which  is  described  in  below,  multiplied 
by  (c)  a  fraction,  the  numerator  of  which 
is  the  number  of  days  in  the  period  for 
which  the  outside  fee  is  being  assessed 
and  the  denominator  of  which  is  the 
actual  number  of  days  in  the  calendar 
year  of  which  that  penod  is  a  part.  For 
subsequent  investments  or  redemptions 
aggregating  to  more  than  $5,000,  the  pro- 
rated fee  for  credit  for  the  balance  of  the 
quarter  will  be  calculated  nn  the  basis 
of  the  net  percentage  of  the  outside  fee 
paid  for  the  quarter  during  which  the 
subsequent  investment  or  redemption  is 
made. 

In  addition,  for  investment 
management  and  related  services 
provided  to  the  Trust,  the  Consulting 
Group  is  paid,  from  each  Portfolio,  a 
management  fee  which  computed  daily 
and  paid  monthly  at  an  annual  rate 
ranging  from  .15  percent  to  .70  percent  of 
the  value  of  the  Portfolio's  average  daily 
net  assets  depending  upon  the 
Portfolio's  objective.  From  these 
management  fees,  the  Consulting  Group 
compensates  the  Sub-Adviser.  This 
"inside  fee,"  which  is  the  difference 
between  the  individual  Portfoho  s  total 
management  fee  and  the  fee  paid  by  the 
Consulting  Group  to  the  Sub-Adviser, 
varies  from  20  to  30  basis  points 
depending  on  the  Portfolio  (except  for 
the  Government  Money  Investments 
Portfolio  which,  for  competitive 
purposes,  pays  a  management  fee  equal 
to  the  Sub-Adviser's  feei.  Each  Portfolio 
also  pays  Boston  Advisors  a 
management  fee  that  is  computed  daily 
and  paid  monthly  for  the  services  it 
performs  as  administrator  to  the  Trust  at 
an  annual  fixed  rate  of  .20  percent  of  the 
value  of  the  Portfolio's  average  daily  net 
assets.  Such  fee  is  also  included  in  the 
total  management  fee. 

The  management  fees  that  are  paid  at 
the  Portfolio  level  to  Boston  Advisors, 
the  Consulting  Group  and  the  Sub- 
Advisers  are  set  forth  in  the  table 
below.  For  purposes  of  the  table.  Boston 
Advisors  IS  referred  to  as  "BA",  the 
Consulting  Group  as  "CG"  and  the  Sub- 
Advisers  as  "SA."  As  noted  in  the  table, 
the  sum  of  the  management  fees  paid  by 
a  Portfolio  to  Boston  Advisors  plus  the 
fees  retained  by  the  Consuiiing  Group 
and  the  Sub-Advisers  equals  the  total 
management  fee  paid  by  that  Portfolio. 
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PorrtoiiO 


GovornrT-.on\  money  investments 

intef-^fOMie  fixed  income  investments 

TDta!  '<^{o"-  »Txea  income  investments 

ManiciDai  Dood  investments    

Mortgage  oacKed  investments 

Balanced  investments    _ 

Large  ca0italization  value  equity  investments- 
Large  capitalization  growtn  investments  

Small  capitaiizatKjn  value  equity  investments.. 

Smalt  caprtaiization  growtf'  investments 

International  equity  investments 

International  fixed  ir>come  investments 


Total 
manaoe- 

ment  fee 


0.35 
.60 
.60 
.60 
.70 
.60 
.60 
.60 
.60 
.60 
.90 
.70 


BA  tee 
(percent) 


020 
.20 
.20 
.20 
.20 
.20 
.20 
.20 
.20 
.20 
.20 
.20 


Total  fee 
SA/CG 
(p)efcont) 


0.15 
.40 
.40 
.40 
SO 
.60 
.60 
.60 
.60 
.60 
.70 
.50 


SA  retained 

lee 

(perc«nt) 


CG  retained 

fee 

(percent) 


0.15 
.20 
.20 
.20 
.25 
.30 
.30 
.30 
.30 
.30 
.40 
.25 


0.00 
.20 
.20 
.20 
.25 
.30 
.30 
.30 
.30 
.30 
.30 
.25 


Shearson  Lehman  proposes  to  offset, 

quarterly,  against  the  outside  fee  such 
amount  as  is  necessary  to  assure  that 
the  Consulting  Group  retains  no  more 
than  20  basis  points  from  any  Portfolio 
on  investment  of  assets  attributable  to 
any  Plan,''*  In  this  way.  the  aggregate  of 
the  mside  fees  and  the  outside  fees 
retained  by  the  Consulting  Group  will 
remain  constant  regardless  of  the 
distribution  of  a  Plan's  assets  among  the 
Portfoho. 

Shearson  Lehman  has  developed  the 
foHovving  example  to  demonstrate  how 
the  fee  offset  mechanism  would  work: 

Assume  that  as  of  March  31. 1992,  the 
average  daily  value  of  Trust  Portfolio  shares 
held  by  a  Plan  investor  was  Sl.OOO. 
Investment  assets  attributable  to  the  Plan 
were  distributed  among  five  Trust  Portfolios: 
n)  Government  Money  Investments  in  which 
the  Plan  made  a  $50  investment  and  from 
which  the  Consulting  Group  would  not  retain 
an  mside  fee;  (2)  Total  Return  Fixed  Income 
Investments  in  which  the  Plan  made  a  $200 
investment  and  the  Consulting  Group  would 
retain  an  inside  fee  of  .20  percent;  (3)  Small 
Capitalization  Growth  Investments  in  which 
the  Plan  made  a  $250  investment  and  the 
Consulting  Group  would  be  entitled  to 
receive  an  inside  fee  of  .30  percent;  (4)  Large 
Capitalization  Growth  Investments  in  which 
the  Plan  made  a  $250  investment  and  the 
Consulting  Group  would  retain  an  inside  fee 
of  .30  percent;  and  (5)  International  Equity 
Investments  in  which  the  Plan  made  a  $250 
investment  and  the  Consulting  Group  would 
be  entitled  to  receive  an  inside  fee  of  .30 
percent. 

Assume  that  the  Plan  investor  pays  the 
maximum  annual  outside  fee  of  1.50  percent 
so  that  the  total  outside  fee  for  the  calendar 
quarter  April  1  through  June  30,  prior  to  the 
fee  offset  would  be  ($1,000)  1.50%  (.25)  = 
S3.-5, 


'*  Shearson  Lehman  asserts  that  it  chose  20  basis 
points  as  the  maximum  net  fee  retained  for 
management  services  rendered  to  the  Portfolios 
because  this  amount  represents  theHowest 
percentage  management  fee  charged  by  Shearson 
Lehman  among  the  Portfolios  (excluding  the 
Government  Money  Investments  Portfolio  for  which 
Shearson  Lehman  charges  no  management  fee). 


Under  the  proposed  fee  offset,  the  outside 
fee  charged  to  the  Plan  must  be  reduced  by  a 
Reduction  Factor  to  ensure  that  the 
Consulting  Group  retains  an  inside  fee  of  no 
more  than  .20%  from  each  of  the  Portfolios  on 
investment  assets  attributable  to  the  Plan. 
The  following  table  shows  the  Reduction 
Factor  as  applied  to  each  of  the  Portfolios 
comprising  the  Trust: 


CG 

Fee 
offset 
(per- 
cent) 

T 

Reduc- 

retained 

tion 

Portfolio 

fee 

factor 

(per- 
cent) 

(per- 
cent) 

Government 

money 

investments 

000 

0  20 

000 

Intermediate  fixed 

income 

investments 

.20 

.20 

00 

Total  return  fixed 

income 

investments 

.20 

.20 

.00 

Municipal  bond 

investments 

.20 

20 

00 

Mortgage  backed 

Investments 

.25 

.20 

.05 

Balanced 

investments 

.30 

.20 

.10 

Large  capitalization 

value  equity 

investments 

.30 

.20 

.10 

Large  capitalization 

g'owtr^ 

investrnents 

.30 

20 

10 

Small  capitalization 

value  equity 

investments 

30 

20 

10 

Small  Capitalization 

growth 

investments 

.30 

.20 

.10 

Intenatwnal  equity 

investments 

.30 

.20 

.10 

International  fixed 

income 

investments 

.25 

.20 

05 

Under  the  proposed  fee  offset,  a  Reduction 
Factor  of  .10%  is  applied  against  the  quarterly 
outside  fee  with  respect  to  the  value  of  Plan 
assets  that  have  been  invested  in  Portfolios 
(3).  (4)  and  (5)  only.  As  noted  above 
Portfolios  (1)  and  (2)  do  not  involve  a 
Reduction  Factor  because  the  fee  retained  by 
the  Consulting  Group  for  these  Portfolios 
does  not  exceed  20  basis  points.  Therefore, 
the  quarterly  offset  for  the  plan  investor  is 


computed  as  follows:  (.25)  [($250) 

.10% -I- ($250)  .10% -(-($250)  .10%]  =  $0,1875. 

In  the  foregoing  example,  the  Plan  investor, 
like  all  other  investors  in  the  TRAK  Program, 
would  receive  a  statement  for  its  TRAK 
account  on  or  about  April  15, 1992.  This 
statement  would  show  the  outside  fee  to  be 
charged  for  the  calendar  quarter  April  1, 
through  June  30  (i.e.,  $3.75 -$0,1875  = 
$3.5625).  The  Plan  investor  would  be  asked  to 
pay  the  outside  fee  for  that  quarter  by  May  3, 
1992  (i.e.,  the  third  day  of  the  second  month 
of  the  calendar  quarter).  If  the  outside  fee 
were  not  paid  by  that  date,  Shearson  Lehman 
would  debit  the  account  of  the  Plan  investor 
(as  with  other  investors)  for  the  amount  of 
the  outside  fee  (pursuant  to  the  authorization 
contained  in  the  TRAK  Investment  Advisory 
Agreement,  and  as  described  in  the 
Statement  of  Additional  Information 
appended  to  the  Prospectus).'* 

Because  the  Consulting  Group  will 
retain  no  inside  fee  with  respect  to 
assets  invested  in  the  (Government 
Money  Investment  Portfolio,  Shearson 
Lehman  notes  that  a  potential  conflict 
may  exist  by  reason  of  the  variance  in 
net  inside  fees  among  the  Government 
Money  Investments  Portfolio  and  the 
other  Portfolios.  Shearson  Lehman  also 
recognizes  that  this  factor  could  result  in 
the  Consulting  Gi^up's  recommendation 
of  a  higher-fee  generating  Portfolio-Type 
to  an  investing  Plan.  To  address  this 
potential  conflict,  Shearson  Lehman  will 
disclose  to  all  participants  in  the  TRAK 


*'  The  applicant  explains  that  the  foregoing 
example  illustrates  the  fact  that  the  outside  fee  and 
the  fee  offset  are  computed  contemporaneously  and 
that  Plan  investors  will  get  the  benefit  of  the  fee 
offset  contemporaneously  upon  the  payment  of  the 
outside  fee.  Because  the  inside  fee  is  paid  monthly 
and  the  fee  offset  is  computed  quarterly,  the 
applicant  also  explains  that  Shearson  Lehman  does 
not  receive  the  benefit  of  a  "float"  as  a  result  of 
such  calculations  because  the  fee  offset  will  always 
be  realized  no  later  than  the  time  that  the  outside 
fee  is  paid  (i.e..  on  or  about  the  third  day  of  the 
second  month  of  the  calendar  quarter).  Since  the 
inside  fee  is  paid  at  the  end  of  each  calendar  month, 
the  applicant  further  explains  that  Plan  investors 
will  realize  the  full  benent  of  the  offset  before  the 
time  that  the  inside  fee  is  paid  for  the  second  and 
third  months  of  the  calendar  quarter. 
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Program  that  the  Consulting  Croup  will 
retain  no  inside  fee  for  assets  invested 
in  the  Government  Money  Investments 
Portfolio. 

19.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  meet  the 
statutory  criteria  for  an  exemption  under 
section  408(a)  of  the  Act  because:  (a) 
The  investment  of  a  Plan's  assets  in  the 
TRAK  Program  will  be  made  and 
approved  by  a  Plan  fiduciary  which  is 
independent  of  Shearson  Lehman  and 
its  affiliates  such  that  Independent  Plan 
Fiduciaries  will  maintain  complete 
discretion  with  respect  to  participating 
in  the  TRAK  Program;  (b)  Independent 
Plan  Fiduciaries  will  have  an 
opportunity  to  redeem  their  shares  in  the 
Trust  in  such  fiduciaries'  individual 
discretion;  (c)  no  Plan  will  pay  a  fee  or 
commission  by  reason  of  the  acquisition 
or  redemption  of  shares  in  the  Trust;  (d) 
prior  to  making  an  investment  in  TRAK, 
each  Independent  Plan  Fiduciary  will 
receive  offering  materials  and 
disclosures  from  either  Shearson 
Lehman  or  the  Consulting  Croup  which 
disclose  all  material  facts  concerning 
the  purpose,  structure,  operation  and 
investment  in  the  TRAK  Program;  (e)  the 
Consulting  Croup  will  provide  written 
documentation  to  an  Independent  Plan 
Fiduciary  of  its  recommendations  or 
evaluations,  including  the  reasons  and 
objective  criteria  forming  the  basis  for 
such  recommendations  or  evaluations; 
(0  any  sub-Adviser  that  is  appointed  by 
the  Consulting  Croup  to  exercise 
investment  discretion  over  a  Portfolio 
will  always  be  independent  of  Shearson 
Lehman  and  its  affiliates:  (g)  the  annual 
investment  advisory  fee  that  is  paid  by  a 
Plan  to  the  Consulting  Croup  for 
investment  advisory  services  rendered 
to  such  Plan  will  be  offset  by  such 
amount  as  is  necessary  to  assure  that 
the  Consulting  Croup  retains  no  more 
than  20  basis  points  from  any  Portfolio 
on  investment  assets  attributable  to  the 
Plan  investor:  (h)  the  Consulting  Croup 
or  Shearson  Lehman  will  make  periodic 
written  disclosures  to  participating 
Plans  with  respect  to  the  financial 
condition  of  the  TRAK  Program,  the 
total  fees  that  it  and  its  affiliates  will 
receive  from  such  Plan  investors  and  the 
value  of  the  Plan's  interest  in  the  TRAK 
Program;  and  (i)  on  a  quarterly  and 
annual  basis,  the  Consulting  Croup  will 
provide  written  disclosures  to  all  Plans 
with  respect  to  (1)  the  percentage  of 
each  Trust  Portfolio's  brokerage 
commissions  that  are  paid  to  Shearson 
Lehman  and  its  affiliates  and  (2]  the 
average  brokerage  commission  per 
share  paid  by  each  Portfolio  to  Shearson 
Lehman  as  compared  to  the  average 
brokerage  commission  per  share  paid  by 


each  Portfolio  to  brokers  other  than 
Shearson  Lehman  and  its  affiliates,  both 
expressed  as  cents  per  share. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jan  D.  Broady  of  the  Depdrtment, 
telephone  (202)  523-6881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c){20)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act,  nor  does  it 
affect  the  requirement  of  section  401(a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 


Signed  at  Washington.  DC,  this  31st  day  of 
March  1992. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor 
(FR  Doc.  92-7712  Filed  4-2-92;  8:45  am) 

BILLING  CGO€  4510-29-4* 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  92-20) 

NASA  Advisory  Council  Task  Force  on 
NASA's  Education  Programs;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
action;  .N'otice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Adminstration 
announces  a  forthcominjj  meeting  of  the 
NASA  Advisory  Council  Task  Force  on 
NASA's  Education  Programs. 
DATES:  April  29,  1992,  9  a  m.  to  3  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  7002. 
Federal  Office  Building  fi,  400  Maryland 
Avenue.  SVV..  Wdshinpton.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Sylvia  D,  Fnes,  Co<v  ADA-2, 
National  .Aeronautics  and  Space 
Administration.  Washington.  DC  20546. 
202/45:3^766, 

SUPPLEMENTARY  INFORMA"^ION:  The 
NACA  Advisory  Councii  was 
established  as  an  interdisciplinary  group 
to  advise  senior  management  on  the  full 
range  of  NASA's  programs,  policies,  and 
plans.  The  Task  Force  on  NASA's 
Fducation  Programs,  reporting  to  the 
Council,  will  review  the  full  breadth  of 
N'.ASA's  education  activities  and 
examine  the  objectives  and  strategies  of 
the  agency's  education  program  in  light 
of  the  President's  Educa  'ion  Goals.  The 
Task  Force  is  chaired  by  Mr.  Thomas  J. 
Murrin  and  is  composed  of  9  members. 
The  meeting  will  be  open  to  the  public 
up  to  the  sealing  capacity  of  the  room, 
which  is  approximately  60  persons 
including  Task  Force  members  and  other 
participants.  'Visitors  will  be  requested 
to  sign  a  visitor's  register. 
Type  of  Meeting:  Open. 

AGENDA 

Wednesday,  April  29,  1992 

9  a.m. — Opening  Remarks. 

9:15  a.m. — Federal  Coordinating  Council 
for  Science.  Engineering  and 
Technology.  Committee  on  Human 
Resources;  Strategic  Plan. 
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10:30  a-m.— NASA  Office  of  Sp*c« 
Science  and  Applicatioas:  Education 
Activities. 

1  p.m. — NASA  Education  Strategic  P!bn. 

3  p.m. — Adjourn. 

Datcct  Kfercb  3a  1982. 
John  W.  Can, 

Advfsory  Committee  Monoiipmen:  Officer, 

.\otJonul  Aeronautics  and  Space 

A  dm.'iuslTc  Uon. 

\FR  Doc  92-7709  Filed  4k2-9£;  8;45  hibJ 

BILLING  COOC  7StO-»VM 


NATIONAL  COMMISStON  ON 
MIGRANT  EDUCATION 

Meeting 

action:  NoUce  of  me«lmg. 

summary:  Tne  National  Commission  en 

Migrant  Education  will  bold  its  sixteenth 

meebng  on  Monday,  ApnJ  20.  1992. 

during  a  conference  call  between 

Commission  members  and  staff.  The 

Commission  was  established  by  Public 

Law  100-297.  April  2a  1988. 

DATE,  TIME,  ANO  KACC  Monday.  April 

20, 1992,  4:30  p.m.  to  8:30  p.m.,  at  8120 

Woodmont  Avenue,  Fifth  Floor. 

Bethe«da.  Maryland  20814. 

STATUS:  Open — andio  etpiipment 

provided  for  public  attendance.  Limited 

seating  available. 

AGEHOA:  DtsoMsion  of  oof)in«  for  the 

final  report  and  cb^fts  of  Chapters  1  and 

5. 

FOR  FURTHER  limmMATtOM  COMTACT 

Elizabeth  \.  Skiies  (301)  492-6336, 

National  ComanssicBi  on  Mijpant 

Education.  8120  Woodmont  Avenue, 

Fifth  Floor.  Betheada.  Maryland  20814. 

Linda  CWvcz, 

Chairman. 

[FR  Doc  92-7B27  Ft!*»d  4-2-92;  9:45  ami 

BtUJNQ  CODE  6S2a-OEH 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANTHES 

Agency  inforraatlon  CoOectloo  Under 
0MB  Review 

AGENCY:  National  Endowment  for  the 
Humanities,  NFAJ-L 
ACTlOtt  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Humanities  nVEH]  has  sent  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35^ 
DATES:  Comments  on  this  information 
collection  mu&t  be  subnutted  on  or 
before  May  4  1992. 


ADDRESSES:  Send  cooantents  to  \H. 
Su«an  EVaisey,  Assistant  Director. 
Grants  Office,  Nabonal  Endo\^^ne^t  for 
the  Humanities,  1100  Pennsylvania 
Avenue.  NW,  room  310,  Wdshinston. 
DC  205C6  (202-786-04941  and  Mr  Danif) 
Chenok,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
726  lackson  Place,  NW.,  room  3002, 
Wdshinpton,  DC  20503  (202-39.5-7316T 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms  Susan  Daisey  As-sisUmt  Director, 
Grants  OiTice,  .Natjonai  Endcwinent  for 
the  Humaniues,  1100  Pennsylvania 
Avenue.  NW.,  room  310,  Washington, 
DC  20506  (202)  786-0494  from  whom 
copies  of  forms  and  supporting 
documents  are  available. 

SUPPLEMENTARY  INFORMATION:  .All  nf  'hf 

entries  are  grouped  into  new  forms, 
revisions,  extensions,  or  reinstatements. 
Each  entry  is  issued  by  NEli  and 
contains  the  followmg  informatioa:  (Ij 
The  title  of  the  foroi;  (2)  the  agency  form 
p.umber,  if  applicable,  (3)  how  oft*n  the 
form  must  be  filled  out.  [4]  who  will  be 
required  or  asked  to  report,  ^5)  what  the 
farm  will  be  used  for;  (6)  an  estimate  cf 
the  number  of  responses;  (7)  the 
frequency  of  re«f  onse;  ^8)  aa  eitrmate  of 
the  total  number  of  hours  needed  to  bil 
out  the  form;  (&)  an  estimate  of  the  total 
annual  reportmjr  ^^d  recordkeeping 
burden.  None  of  these  entries  are 
siibiect  to  44  USX-  3&Ot(h). 

Category:  Revisions 

Title:  Public  Programs;  HumaniLiea 
Projects  m  Media/ Guidelines  and 
Application  Instructions. 

Form  Number  Not  applicable. 
Frequency  of  Co/Jection:  Twrce  a  vfsr 
at  each  deadline. 

RespciTffertts:  Public  radio  and 
television  stations,  prrvate,  non-profit 
organizations,  colleges  and  universities, 
or  branches  of  state  or  local 
governments. 

Use:  Application  for  funding. 

Estimated  Sumber  of  Respundents: 
221. 

Frequency  of  Respcm^c:  Twk-p  s  y^ur 
at  deadline. 

Estimated  Hours  hr  Rtspoj-iatnts  to 
Provide  Information.  50  per  respondent 

Estimated  Total  Aniiitcl  ReporUeg 
and  Recordkeeping  Burden-  111150 
hours. 

Assistant  Chairman  for  Operations. 
[FR  Doc.  92-77t)a  Filed  +-Z-92;  8:45  ami 

BILUMO  coot  7U«.4Mil 


National  Erxlowtnefit  for  the  Arts 
Meeting;  Music  Advisory  Pane* 

Pursuant  to  section  10(81(21  of  the 
Federal  Advisory  Coraraittee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  [Jazz  Fellowshipe 
Prescreening  Section)  to  the  National 
Council  on  die  Arts  will  be  held  on  April 
22-23, 1992  from  9  a.iiu-5;30  pjn.  in  room 
730  of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

Thia  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  applicatiooa 
for  finannni  assistance  ondt '  '.he 
National  Foundation  on  Ihk  X:*-  dnd  the 
Hurruinities  Act  of  1965,  as  d  n.\  :,.:t'd. 
inciuding  discussion  of  infcrTi:.,!  :m.h 
■:iven  m  coofideoce  to  the  A>i»-m  >  ;  > 
grant  applicants,  tn  accord.:. n<  t^  ^titi  the 
determiaation  of  the  ChaL'^n><i::  of 
November  20, 1991,  these  si^b  >jr  ,s  w.  i 
be  closed  to  the  public  pursuani  to 
subsections  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  St.i'ts 
Code. 

Further  infurraation  with  refermcf  'o 
•h;?  meeting  can  bfc  ijb;<iaii>*i  iuHii  Mh. 
''!  vi'iiiie  .Vi-  ba.t)i:i.k;.  Aiivurry  (^oitui.iU*'*; 
Muii^gerritn.:  Oific«.  Natw^H'ti 
Endowment  for  itw  /Xjrtj^,,  \A  «<aiii.ji!t>n. 
DC  20506,  or  cali  ;2ii2)  ttftt-  5+.i.i 

Yvonne  M.  Sabtn«. 

Director.  CUivnci^  and Pattel Operations, 

NotionafEndo  wmentfor  the  Arts. 


(FR  Doc.  92-7739  Flit  i  I* 
Biu.i»*  coot  risf-^y-m 


S4,*.  »c:\ 


NATfONAL  LABOR  Rf  LAT10NS 
BOARD 

Privacy  Act  of  T974;  Pubtlcatlon  of  a 
New  System  of  Records  Notice 

agency:  N'ationa;  Labor  Relations 
Board. 

*CTiO»C  Notif  cation  of  estut,»iisl»m#Ttt  of 
a  system  of  records  for  the  inv.>?«ttjr»»tive 
fUe*  6L  the  Office  Irispt'Oor  l..rT'.irral. 

SUMMARY:  Pursuant  h:)  th*-  yrov ."mm  of 
;he  Pnvacy  Act  of  1974,  the  Nc'KTii! 
LaUif  Relations  Board  ;   Nli<B  : 
publishe*  this  notice  of  its  mtprt  on  Uj 
establish  a  prev"hxM.y  i;nptibi»!-h«i 
system  ol  recoro«  to  be  entit-r  t    MLkb 
18,  Office  of  bi-fpei  ktt  (,enp'»i 
Investigative  Files  '"  1ft*  C)fiK:»  ci 
Inspector  C^enerai  lox  tr  h  fSiJii^n  wa^ 
created  ns  No\  t>mt)«?T'  lyw  an::J  tu\% 


11524 


Federal  Register  /  Vol.  57.  No.  65  /  Friday,  April  3,  1992  /  Notices 


statutory  authority  to  conduct 
investigations  and  audits  relating  to 
programs  and  operations  of  the  NLRB.  A 
complete  listing  of  the  Agency's  16 
notices  of  systems  of  records  was  last 
published  iii  53  FR  17262  on  May  16, 
1988:  In  addition.  Privacy  Act  System  of 
Records  Notice  NLRB-17  was  published 
in  55  FR  :9918  on  July  23, 1990. 

We  have  asked  0MB  for  a  waiver  of 
the  60-day  advance  notice  requirement. 
If  it  is  granted,  the  notice  shall  be 
effective  upon  the  expiration  of  the  30- 
day  notice  and  conunent  period  for 
routine  uses  and  exemptions.  All 
persons  are  advised  that  in  the  absence 
of  submitted  comments,  views,  or 
arguments  considered  by  the  NLRB  as 
warranting  modification  of  the  notice  as 
herewith  to  be  published,  it  is  the 
intention  of  the  NLRB  that  the  notice  as 
herewith  published  shall  be  eff§ctive 
upon  expiration  of  the  comment  period 
without  further  action  by  this  Agency. 
DATES:  Written  comments,  views,  or 
d-'j  .T"nts  must  be  submitted  no  later 
th^n  May  4,  1992. 

ADDRESSES:  All  persons  who  desire  to 
si;brr:!t  written  comments,  views,  or 
arguments  for  consideration  by  the 
NLRB  in  connection  with  the  proposed 
new  system  of  records  shall  file  the 
same  with  the  Executive  Secretary. 
National  Labor  Relations  Board.  1717 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20570-0001. 

Copies  of  such  communications  will 
be  available  for  examination  by 
interested  persons  during  normal 
business  hours  in  the  Office  of  the 
Executive  Secretary,  room  701, 1717 
Pennsylvania  Avenue.  NW., 
Washington,  DC  zn-'O-.Tn.-' 

FOR  FURTHER  INFORMATION  CONTACT: 
John  C.  Truesdale.  Executive  Secretary. 
National  Labor  Relations  Board,  room 
701. 1717  Pennsylvania  Avenue.  NW., 
Wash  "2>:"   DC  20570-0001. 
SUPPt£MENTARY  INFORMATION:  In 
accordance  with  the  Inspector  General 
Act  .-Xmendments  of  1988  (Pub.  L  100- 
504.  amending  Pub.  L  95-452;  5  U.S.C. 
app.  at  1184  (1988)).  the  NLRB 
es'ablished  an  Office  of  Inspector 
General  in  November  1989.  The  Office  of 
Inspector  General  conducts 
investigations  and  audits  to  prevent  and 
detect  waste,  fraud,  and  abuse  in  the 
programs  and  operations  of  the  NLRB. 
The  Office  of  Inspector  General  assists 
in  the  prosecution  of  participants  in  such 
fraud  or  abuse  and  reports  to  the 
Attorney  General  whenever  the 
Inspector  General  has  grounds  to 
believe  there  has  been  a  violation  of 
Federal  criminal  law.  The  Office  of 
Inspector  General  also  keeps  Congress. 
the  Chairman  of  the  Board,  and  the 


General  Counsel  informed  about 
problems  and  deficiencies  in  the  Board's 
programs  and  operations. 

The  NLRB  proposes  to  establish  a 
new  system  of  records  pursuant  to  the 
Privacy  Act  entitled  "NLRB-18.  Office 
of  Inspector  General  Investigative 
Files."  This  system  of  records  will  be 
maintained  solely  by  the  Office  of 
Inspector  General  and  will  remain 
separate  from  other  NLRB  records.  This 
system  will  consist  of  files  and  records 
compiled  by  the  Ofiice  of  Inspector 
General  on  NLRB  employees  or  others 
who  have  been  part  of  an  investigation 
for  fraud  and  abuse  with  respect  to  the 
NTJlB's  programs  or  operations.  The 
proposed  system  of  records  will  enable 
the  Office  of  Inspector  General  to  carry 
out  its  mandate  under  the  Inspector 
General  Act  Amendments  of  1988. 

The  National  Labor  Relations  Board 
proposes  to  exempt  certain  files  within 
this  system  of  records  from  disclosures 
to  individuals  who  are  the  subjec  of  a 
record  in  the  system.  The  exemptions 
would  cover  files  compiled  for  the 
following  purposes:  (1)  Investigatory 
material  compiled  for  law  enforcement 
purposes:  (ii)  information  compiled  in  a 
criminal  investigation,  including  reports 
of  informants,  auditors,  and 
investigators,  that  is  associated  with  an 
identifiable  individual;  (iii)  information 
identifying  criminal  offenders  and 
alleged  offenders;  and  (iv)  reports  of 
enforcement  of  the  criminal  laws.  Those 
exemptions  are  the  subject  of  a 
companion  notice  of  proposed 
rulemaking  that  appears  elsewhere  in 
today's  issue  of  the  Federal  Register.  A 
report  of  the  proposal  to  establish  this 
system  of  records  was  filed  pursuant  to 
5  U.S.C.  552a{r}  with  Congress  and  the 
Office  of  Management  and  Budget. 

Accordingly,  the  NLRB  proposes  to 
establish  the  following  system  of 
records  for  its  Office  of  Inspector 
General: 

NLRB-18 

SYSTEM  NAME: 

Office  of  Inspector  General 
Investigative  Files 

SECURfTY  CtASSIFICArtON 

None. 

SYSTEM  LOCji'iON 

Office  of  Inspector  General.  National 
Labor  Relations  Board.  1717 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20570-0001 

categories  of  imtmvlooals  covered  by  the 
system: 

Subject  individuals  include,  but  are 
not  limited  to,  current  and  former 
employees;  contractors,  subcontractors. 


their  agents,  or  employees;  and  others 
whose  actions  affect  the  NLRB.  its 
programs,  and  operations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

All  correspondence  relevant  to  the 
investigation;  all  internal  staff 
memoranda;  copies  of  all  subpoenas 
issued  during  the  investigation; 
affidavits,  statements  from  witnesses, 
and  transcripts  of  testimony  taken  in  the 
investigation  and  accompanying 
exhibits;  documents  and  records  or 
copies  obtained  dunng  the  investigation; 
working  papers  of  the  staff;  other 
documents  and  records  relating  to  the 
investigations,  and  records  relating  to 
"Hotline"  complaints. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Public  Law  95-452,  as  amended.  5 
U.S.C.  app.  at  1184  (1988);  5  U.S.C.  552a. 

PURPOSE: 

These  records  are  used  by  the 
Inspector  General's  Office  in  the 
investigation  of  programs  and 
operations  of  the  .National  Labor 
Relations  Board  pursuant  to  the 
Inspector  General  Act  Amendments  of 
1988,  5  U.S.C.  app.  at  1184  (1988). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  records  and  information  in  these 
records  may  be  disclosed  to: 

(1)  Other  agencies,  offices, 
establishments,  and  authorities,  whether 
Federal,  state,  or  local,  authorized  or 
charged  with  the  responsibility  to 
investigate,  litigate,  prosecute,  enforce, 
or  implement  a  statute,  rule,  regulation, 
or  order,  where  the  record  or 
information,  by  itself  or  in  connection 
with  other  records  or  information, 
indicates  a  violation  or  potential 
violation  of  law,  whether  criminal,  civil, 
administrative,  or  regulatory  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 
regulation,  rule,  or  order  pursuant 
thereto. 

(2)  Any  source  from  which 
information  is  requested  in  the  course  of 
an  investigation,  to  the  extent  necessary 
to  identify  the  individual,  inform  the 
sorce  of  the  nature  and  purpose  of  the 
investigation,  and  to  identify  the  type  of 
information  requested. 

(3)  Independent  auditors  or  other 
private  firms  with  which  the  Office  of 
Inspector  General  has  contracted  to 
carry  out  an  indpendent  audit  or 
noncriminal  investigation,  or  to  analyze, 
collate,  aggregate,  or  otherwise  refine 
data  collected  in  the  system  of  records. 
These  cnnttactors  will  be  required  to 
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maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

(4)  A  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  or  in  connection  with 
criminal  law  proceedings,  when  the 
NLRB  determines  it  is  relevant  and 
necessary  to  the  litigation. 

(5)  A  coort  OT  other  adjudicative  body 
before  which  the  NLRB  is  authoriaed  to 
appear,  when  either  (a)  the  NLRB,  or 
any  component  thereof,  (b)  any 
employee  of  the  NLRB  kn  his  or  her 
official  capacity,  (c)  any  employee  of  the 
NLRB  in  his  or  her  individual  capacity, 
where  the  NLRB  has  agreed  to  represent 
the  employee,  or  (d)  the  United  States, 
where  the  NLRB  determines  that 
litigation  IS  likely  to  affect  the  NLRB  or 
any  of  it  components,  Is  a  party  to 
litigation  or  has  interest  in  such 
litigation,  and  the  NLRB  determines  that 
disclosure  of  the  records  to  a  court  or 
other  adjudicative  body  is  compatibie 
with  the  purpose  for  which  the  records 
were  collected. 

(6)  The  Department  of  Justice  for  use 
in  litigation  wrhen  either  (a)  the  NLRB.  or 
any  component  thereof,  (b)  any 
employee  of  the  NLRB  in  hia  or  her 
ctficial  capacity,  (c)  any  employee  of  the 
NLRB  m  his  or  her  individual  capacity. 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  (d) 
the  United  States,  where  the  NLRB 
dc'ernunes  that  hrigarion  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  hti^ation,  and  the 
use  of  such  records  by  the  Department 
of  [ustKe  IS  deemed  by  the  NLRB  to  be 
relevant  and  necessary  to  the  litigation. 
provided  that  in  each  case  the  NLRB 
ile'ernunes  that  disclosure  of  the  records 
to  the  Department  of  )iist!ce  is  a  use  of 
the  information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

(7)  A  Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
;o  an  inquiry  of  the  Congressional  office 
made  at  th«  wntten  request  of  an 
individual  about  whom  the  record  is 
maintained.  In  such  cases,  tb*  Member 
has  no  plater  right  to  access  to  the 
record  than  does  the  IruJividual. 

(8)  The  Department  of  Justice  for  the 
purpose  of  obtaming  rts  advice  in  the 
event  that  the  NLRB  conchides  it  is 
desirable  or  necessary  in  determining 
whether  particular  records  are  reqmred 
to  be  disclosed  under  the  Freedom  of 
InformatioTf  Act. 


DISCLOSURES  TO  CONSUMER  REPORT1NO 
AGENCIES: 

Disclosures  maybe  made  from  this 
sytem.  pursuEmt  to  5  U  S  C  552a(htfl2l, 
to  consumer  reporting  agencres  as 
liefined  m  the  Fair  Crwiit  Repomng  Act. 
15  U.S.C.  IBSlatn  or  the  Federal  Claims 
Collection  Act  of  1966,  31  U.S  C 
3701(a](3],  in  accordance  with  37Tlff]  cf 
title  31. 

POUCIES  AMD  PRACTICES  FOR  STORIttQ. 
RETRIEVnra,  ACCESSINQ.  RTrAINWa,  ANO 
DISPOSING  OP  RgCOWOa  m  THE  STSni*: 

storage: 

The  Office  of  Inspector  General 
Investigative  Files  consist  of  paper 
records  maintained  in  files,  records  on 
computer  disks  and  diskettes,  and 
rec  ords  en  computer  tapes. 

Rrrsi£VA»arr»: 
The  records  are  retrievable  by  case 

number  and  individual  narrw . 

SAFEGUARDS: 

These  records  are  only  available  to 
those  persons  whose  cifficia!  duties 
require  such  access.  The  records  are 
kept  in  a  limited  access  area  during  on 
duty  hours.  During  off-duty  hflurs  they 
are  kept  inside  locked  offices,  m  Uiv,ked 
file  cabinets,  or  in  safes.  Computer 
records  came  be  accessed  on.ly  throu^ 
use  of  confidential  prix;eduies  and 
passwords. 

RCTEffTIOM  AND  DtSPOSAt-' 

As  prescribed  m  General  Records 
Schedules  22,  Item  lb,  OIG  Investigative 
Files  are  destroyed  10  years  after  a  case 
is  closed  Cases  that  an?  unusually 
significant  for  documenting  major 
violations  of  cnmma!  law  or  ethical 
standards  are  offered  to  the  National 
Archives  for  permanent  retention. 

SVSTEM  MANAGER  AND  AOOMESS: 

Inspector  Genirai.  OfRce  of  lMsp»»ctor 
General.  National  Uibor  Relations 
Board.  1717  Pennsylvania  Avenue,  NW, 
Washington,  DC  2057CMXXn. 

NOTIFICATION  PBOCEDUflt: 

The  OIG  InvestigaUve  Files  are 
exempt  pursuant  to  5  U.SC.  S52a  t!K2) 
and  (k)(2i,  however,  consideration  wiii 
be  given  to  requests  addressed  to  the 
system  manager.  The  request  &l>ould 
include  the  individuals  name  and  dale 
nf  birth. 

RECORD  ACCESS  PWOCEOURET 

See  "Notificabon  FYocedures"  abo\.e. 
Requestors  should  specify  the  record 
contents  being  sought,  Under  Section 
7(b)  of  the  Inspector  General  .Act  of  1978 
(Pubfic  Law  95-4.52J,  the  identity  of  an 
employee  or  other  persona!  source  who 
makes  a  complaint  or  prnvides 


infurmation  to  iLe  Office  uf  \he 
Inspector  Gtsiei^l  lOlGi  via  Ui*  UiG 
Hotline"  is  exempt  from  ti!SA,iw.sure 
unk&s  the  Inspector  Ct-'ivtroi  ,^Wttnmne.% 
such  disclcburc  is  imavuiOrihit:'  liunrvg 


the  coui-sc 


a:;  i!ivi>su,>i«;K,in 


coNnrriNQ  recoro  t>«>crDuwfs 


Cunt,,; 


If  f\  s*em  'l..ir:, (1^1 


Ki\'e  acaiess.  .i:ki  lamaiy  irifc  r>'  .ltC. 
specify  the  information  to  be  contested, 
and  the  corrective  action  sought  with 
supporting  justificabon. 

record  source  CATEGORIES: 

The  0''fi^  >'■'  \.i  Inside -'iiT  (>'>eTHl 
collects  mtormation  *mm  a  w  df  >.  ,»rif'v 
of  sources,  including  informatio:   *  tt 
the  NLRB  anc?  other  Federal  state,  ami 
local  ttsem  H  s,  witnesses,  complainents 
and  other  nongovernmental  sources. 

SYSTEMS  UU»«PTK>MS  FROM  CERTAIN 
PR0VIS»O««S  OF  THE   PmiVACT   ACT 

Pursuant  to  5  WS.C  S,52ai  ■• ,,  r..  this 
system  of  recci as.  to  isie  *  xtenf  it 
consists  of  investiwn'ury  i-.jterial 
compiled  for  criminal  law  enf -< »  a*  nt 
purposes,  is  exempted  from  *ii 
provisions  of  the  Privacy  Act  of  1974. 5 
U.S.C.  552a.  except  subsections  ^b).  (cj 
(1)  and  (2),  (eK4l  (A)  through  [F].  (e)  [6], 
(7).  (9).  (10),  and  (11).  and  (i). 

Pursuant  to  S  U.S.C.  552aOiH2).  this 
system  of  records,  to  the  extent  it 
consists  of  investigatory  material 
compiled  for  law  enforcement  purposes 
other  than  material  within  the  scope  of 
the  exemption  at  5  U.S.C  552a(j)(2).  is 
exempted  from  the  following  provisions 
of  the  Privacy  Act  of  1974,  5  US.C  5S2a 
(c)(3).  (d).  (e)(1).  {e)(4)  [G).  (H).  and  II). 
and  (f). 

These  exemptiorts  are  contained  m  29 
CFR  part  102. 

Dated.  Washington.  DC  March  27, 1992. 

By  Direction  of  the  Board. 

National  Labor  Relations  Board 
John  C  TraastialA. 
Elxecutive  Secretary. 
[FR  Doc.  92-7590  Filed  4-Z-92;  8:45  am) 
Bn.LiW'G  ,r;:x)f  --vts-oi 


NATIONAL  SCIENCE  FOUWDATION 

Specfat  Emphasis  Panef  in  Networhlna 
and  Communications  Research  and 
Infrastructure;  Meeting 

SUMiOAPV:  In  accordance  vr&h  the 
Fnfers!  Advisory  Committee  Act  fPttb. 
L  c42-i63.  as  amended),  the  National 
Science  Foundation  announces  the 
frillowing  mee'tne 
SUPPt-EMCNTARY  INFORMATION;  The 

purpose  of  the  meeting  is  to  review  aiui 
evaluate  proposals  and  provide  advice 


11526 


Federal  Register  /  Vol    5'    \o    65  /  Friday,  April  3,  1992  /  Notices 


and  recommendations  as  part  of  the 
selection  process  for  awards  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary'  or 
confidential  nature,  including  technical 
information:  financial  data,  such  as 
salaries,  and  persona!  information 
concerr,:r.g  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  exempt  under 
5  use,  552  b.fcl  (4)  and  (6)  of  the 
Government  m  the  Sunshine  Act. 

Name:  Special  Emphasis  Panel  in 
Networking  and  Communication'*  Research 
and  Infrastructure. 

Dates:  Apnl  30-May  1. 1992. 

Times:  8:30  am-6pm — 4/30;  8:30  am-3:30 
pm — 5/1. 

Place:  Rn  4f  4  i06-  National  Science 
Foundation.  1800  C  St.  NW,  Washington.  DC 
20550. 

Type  o' Meeting:  Closed. 

Agenda.  Review  and  evaluate  proposals  for 
Research  Initiation  Awards- 

Contact  Dr.  Aubrey  Bush,  NCR]  Program 
Director  National  Science  Foundation,  room 
418,  Washington,  DC  20550  (202  3S7-«717). 

Dated:  March  31,  1992. 
M.  Rebecca  Winkler, 
Corrrr.ittee  Management  Officer. 
[FR  Doc.  92-7692  Filed  4-2-92;  8:45  am] 

BILUNQ  COO€  TSS5-0'-K  1 


Advisory  Committee  for  Networking 
and  Communications  Research  and 
Infrastructure;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Public  Law 
92-463.  the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for  Networking 
and  Communications  Research  and 

Infrasture. 

Date  and  Time:  April  21  and  22, 1992.  9 
a  m.-5  p.m..  April  21;  8:30  a.m.-2  p.m..  April 

22. 
Place:  The  SL  James  Hotel,  The  St,  James 

Room  (3>3  24th  St.  NW,  Washington.  DC 
2lX)3~ 

Type  of  Meeting:  Open. 

Contact  Person:  Ms.  Brenda  Williams. 
Senior  Program  Assistant  National  Science 
Foundation,  1800  G  Street  NW„  room  416. 
Washington.  DC  20550,  (202)  357-9717. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations,  and  counsel  on  major 
goals  and  policies  pertaining  to  the  Division 
of  Networking  and  Communications  Research 
and  Infrastructure. 

.'\genda:  Discussion  on  issues  and 
opportunities  for  the  Division  of  Networking 
and  Com.Tiunications  Research  and 
I.nfrastructure:  discussion  of  the  NSFNET 
Backbone,  Gigabit  Research  and  NREN. 


Dated:  March  31, 1992. 
M.  Rebecca  Winkler. 

Committee  Management.  Officer. 

[FR  Doc  92-7691  Filed  4-2-92;  8:45  am] 

BILUNQ  COOC  7»5»-«1-«l 


UNITED  STATES  NUCLEAR 
REGULATORY  COMMISSION 

IDcxJket  No.  50-3681 

Entergy  Operations.  Inc.;  Arkansas 
Nuclear  One.  Unit  2;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No,  NPF-6 
issued  to  Entergy  Operations,  Inc,  (the 
licensee)  for  operation  of  Arkansas 
Nuclear  One,  Unit  2  {ANO-2)  located  in 
Pope  County.  Arkansas. 

The  proposed  amendment  would 
revise  the  Surveillance  Requirements  for 
ANO-2  steam  generator  (SG)  tubing. 
Technical  Specification  (TS)  4,4.5.  This 
revision  would  allow  the  installation  of 
tube  sleeves  as  an  alternative  to 
plugging  defective  SG  tubes. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  Endings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  Involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFTl 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  to  permit  the 
use  of  SG  tubing  sleeves  as  an 
alternative  to  tube  plugging  is  a  safe  and 
effective  repair  procedure  that  does  not 
require  removing  a  tube  from  service. 


Mechanical  strength,  corrosion 
resistance,  installation  methods,  and 
inservice  inspection  techniques  of 
sleeves  have  been  shown  to  meet  NRC 
acceptance  criteria. 

Analytical  verification  will  be 
performed  using  design  and  operating 
transient  parameters  selected  to  envelop 
loads  imposed  during  normal  operating, 
upset  and  accident  conditions.  Fatigue 
and  stress  analysis  of  sleeved  tube 
assemblies  will  be  completed  in 
accordance  with  the  requirements  of  the 
ASME  Boiler  and  Pressure  Vessel  Code, 
section  III.  The  results  of  the 
qualification  testing,  analyses  and  plant 
operating  experience  will  demonstrate 
that  the  sleeving  process  is  an 
acceptable  means  of  maintaining  SG 
tube  integrity.  Furthermore,  the  sleeve 
assemblies  can  be  monitored  through 
penodic  inspections  with  eddy  current 
test  techniques. 

The  TSs  continue  to  require  isolation 
of  a  tube  or  sleeve  containing  a  detected 
40%  reduction  in  the  primary  to 
secondary  system  pressure  boundary. 

The  consequences  of  accidents 
previously  analyzed  are  not  increased 
as  a  result  of  sleeving  activities.  In  the 
case  of  a  tube  rupture,  the  sleeve  may 
actually  result  in  a  slightly  reduced 
leak/flow  rate  through  the  broken  tube 
due  to  the  smaller  effective  flow  area. 
The  minor  reduction  in  flow  area 
associated  with  a  tube  sleeve  has  no 
significant  effect  on  SG  performance 
with  respect  to  heat  transfer  or  system 
flow  resistance  and  pressure  drop.  In 
any  case,  all  analytical  impac's  are 
clearly  bounded  by  evaluations  which 
demonstrate  the  acceptability  of  tube 
plugging  which  totally  removes  the  tube 
from  service.  Therefore,  in  comparison 
to  plugging,  tube  sleeving  is  considered 
a  significant  improvement  with  respect 
to  steam  generator  performance.  The 
cumulative  impact  of  multiple  sleeved 
tubes  IS  evaluated  to  ensure  the  effects 
remain  within  the  analytical  design 
bases  (both  normal  and  accident). 

Therefore,  based  on  the  above,  this 
change  does  not  significantly  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated 

(2)  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

A  sleeved  tube  performs  the  same 
function,  in  the  same  passive  manner,  as 
an  unsleeved  tube.  Tube  sleeves  are 
designed,  qualified,  and  maintained 
under  the  stress  and  pressure  limits  of 
ASME  section  III  and  Regulatory  Guide 
1.121.  Eddy  current  testing  is  performed 
following  installation  of  each  sleeve. 
This  is  done  to  verify  proper  installation 
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of  the  sleeve  and  to  obtain  a  baselise 
eddy  current  reading  for  each  sleeve  in 
order  to  monitor  for  subsequent 
degradation  of  the  prrniary  to  secondary 
pressure  boundary. 

Therefore,  the  possibility  nf  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  is  not  created. 

(3)  The  proposed  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

SG  tube  integnty  is  mamtamed  under 
the  same  limits  for  sleeved  tubes  as  for 
unsleeved  tnber,  Le.,  ASME  Section  III 
and  Re^oiatory  Guide  1.121.  The 
degradation  limit  at  which  a  tube  is 
considered  inoperable  remains 
unchanged  and  is  detectable  for  sleeves 
as  w«iJ  as  tnbes.  The  TSa  continue  to 
require  monitoring  and  restriction  of 
primary  to  secondary  system  leakage 
throttgh  the  SGs,  such  that  there  remains 
reasonable  assurance  that  a  signiticant 
increase  in  leakage,  due  to  failure  of  a 
sleeved  for  onsleeved)  tube,  will  be 
detected.  The  slight  redviction  in  RCS 
flow,  due  to  sleeving,  is  considered  to 
have  an  Insignificant  mnpact  on  SG 
operation  during  normal  operation  and 
accident  conditions  and  is  ciearly 
bounded  by  tube  plugging  evaluations. 
The  TSs  will  continue  to  contain 
reporting  requirements  for  tube*  whkh 
have  had  their  degradation  spanned 
(regardless  whether  the  tube  is  plugged 
or  sleeved). 

Therefore,  this  change  does  not 
involve  a  significant  reduction  m  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Directives 
Review  Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Befhesda,  Maryland, 


from  7:30  a.m.  to  4:15  p m.  Federal 
workdays.  CojHes  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  G+'lman 
Building.  2120  L  Street,  NW  , 
Washington,  DC  20555.  The  fiiinp  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  May  4,  lfl92.  the  lirecsee  may  fJe  a 
request  for  a  hearing  with  respect  !o 
issuance  of  the  amendment  to  the 
subject  fanhty  operating  hccnse  and 
any  person  whose  interest  may  be 
affected  by  this  proceedins  and  n-ho 
wishes  to  participate  as  ■  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  heanng  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  Q'R  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Tomfmson  Library.  Arkansas  Tech 
University.  RusselhilJe,  Arkansas, 
72801.  If  a  request  for  a  heannc  or 
petition  for  leave  to  intervene  if  filetl  h^' 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CVR  2.714.  a 
petition  for  leave  to  intervene  shall  8pt 
forth  with  particulanty  the  interest  uf 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particalar  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petmorer's 
property,  financial,  or  other  interest  m 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  tiie  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect^i)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  mtervece. 
Any  person  who  has  fiJed  a  petition  for 
leave  to  Intervene  or  who  has  been 
admitted  as  a  parly  may  amend  the 
petition  withotd  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prebeering  confererK-e  scheduled  m 


the  proceeding,  bnt  TOch  an  amended 
petTtifTn  inust  SHfrr^fy  ttip  sperifinfj' 
r«^\iir*>mrnts  described  Hho\  e 

^^o^  Ifitpr  than  fifteen  (15)  days  pnor  to 
the  fin^f  pr^heanrtg  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petitioir  to 
intervfne  which  mast  inchide  a  list  of 
the  contentions  which  are  sou^t  to  be 
litigated  m  the  matter  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
eontrnvertt'd.  In  addition,  die  petitioner 
slvall  provide  a  brief  explanation  of  the 
basiij  of  the  ctmtention  and  a  concise 
•  tatpTneni  nf  the  alleged  facts  or  expert 
opinicm  which  snpport  the  contention 
and  on  which  the  petitioner  intends  to 
rely  m  proving  the  contention  .i'  ;K 
hpdrins  The  petitioner  mtist  also 
prov  de  references  to  those  specific 
K'urres  and  doniment*  of  whirfr  'hr 
pijtiMoner  »  aweirf  and  im  whf^ti  thr* 
petitioner  intpn<.i«  to  rHv  to  e5tF)hh5h 
those  facts  or  experi  npi.iion  Pftitroner 
must  provide  ^uffinent  mfrnrrTiifion  to 
show  that  a  aenurTTe  drspntp  rtrits  wi'h 
the  appiicsnt  on  a  mij'enal  issue  of  *aw 
or  fact.  Contentions  shaH  be  hm>fed  to 
matters  within  the  srope  of  the 
amendmer.t  ,jR(i*>r  ron.si deration.  The 
(; intention  [Tti,«t  bf  nnc  w+rirh,  rf  pnjvra. 
wotjld  entitle  the  petitioner  to  rehcf.  A 
petiboner  who  fails  to  file  sndi  a 
!-irp>piPTrtent  which  nat'sfies  these 
reqiiirpments  w;th  rf^pert  ^o  a?  least  one 
i  I'Titention  wi!!  not  be  perrriitted  to 
pafticrpate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  grantiag  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  tlie 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  Is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  ao 
Mgniftcunt  hazards  ctjrsideration.  Tbe 
final  determina  tion  wii)  serve  to  decide 
when  the  hearing  is  held. 

If  the  finwl  detennination  is  that  tbe 
amenfimen*  ref^tiest  involves  r» 
sigrtficanf  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective. 
nctwith.standing  the  request  for  a 
'ncirui^  t\n\  hearirig  held  would  take 
place  atler  issRwncp  of  the  amendmrr.t. 

If  the  final  df  lemunation  is  that  the 
amej>d»n»!fit  request  involves  a 
Mgiiiftcant  hazaniM  r  onsideration.  any 
hea.-mg  held  wouUi  take  place  before 
the  waoance  of  »n»  amendment 

NormailT  the  Commission  will  not 
issue  the  arT>endment  until  the 
pxprmticn  nf  the  30-day  notice  period. 
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However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  in  the  Federal  Register  a 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuance. 
The  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docking  and  Services  Branch,  or  may  be 
delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325- 
6000  (in  Missouri  l-{800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 


John  T..  Larkins:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  the  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  Nicholas  S.  Reynolds, 
Winston  &  Stravm,  1400  L  Street  NW., 
Washington,  DC  20005-3502,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
Panel  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  30, 1992,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Tomlinson  Library,  Arkansas  Tech 
University,  Russellville,  Arkansas, 
72801. 

Dated  at  Rockville.  Maryland,  this  31st  day 
of  March  1992. 


For  the  Nuclear  Regulatory  Commission. 
Sheri  R.  Peterson, 

Project  Manager.  Project  Directorate  IV-l, 
Division  of  Reactor  Projects  Ill/lV/V,  Office 
of  Nuclear  Reactor  Regulations. 
[FR  Doc.  92-7825  Filed  4-2-92;  8:45  am] 

BiLLINO  CODE  759O-01-II 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Rescissions  and  Deferrals 

On  March  20,  1992,  the  President 
transmitted  67  Special  Messages 
proposing  the  rescission  of  FY  1992 
appropriations.  The  Special  Messages 
transmitted  to  the  House  and  Senate 
contained  a  Presidential  transmittal 
memorandum,  proposed  changes  in 
appropriations  language,  and  other 
technical  information.  For  additional 
information  on  these  Special  Messages, 
contact:  0MB:  Budget  Review  and 
Concept  Division,  Room  6202,  New 
Executive  Office  Building,  Washington, 
DC  20503,  (202)  395-4632. 

The  reasons  for  these  rescission 
proposals  are  that  the  projects:  (1)  Are 
proposed  for  termination  in  FY  1993;  (2) 
have  not  yet  had  FY  1992  funds 
obligated;  (3)  have  not  been  accelerated 
for  purposes  of  job  creation  in  1992:  and 
(4)  are  not  known  to  have  other 
redeeming  merit  sufficient  to  override  a 
presumption  in  favor  of  proposing  a 
rescission. 

The  projects  proposed  for  rescission 
are  as  follows: 


Rescission 
Number 


^92-35 


R92-36 
P92-37 
H  9  2  -  3  S 
R92-39 
R92-40 
P92-41 
P92-42 

R92-43 
PI92-^14 
P92-45 

=92-46 
=92-4" 
=  92-4- 
R92-43 
3  92-50 
R92-51 


Projects  Proposed  for  Rescission 


Department  of  Agriculture: 
Animal  and  Plant  Health  Inspection  Service: 

Cattail  management  in  Nortti  Dakota  (0MB  identification  code  12-1600-0-1-352) 
Cooperative  State  Researcti  Service: 
Buildings  and  facilities: 

Antmal  care  facility  (OWB  identification  code  12-1501-0-1-352) 

Building  consolidation  (0MB  identification  code  12-1501-0-1-352) 

Facility  road  (0MB  identificatjon  code  12-1501-0-1-352) 

Food  marketing  center  (0MB  identification  code  12-1501-0-1-352) 

Food  processing  plant  (0MB  identification  code  12-1501-0-1-352) 

Poultry  center  (0MB  Identification  code  12-1501-0-1-352) „ 

VIdalia  onion  storage  (OMB  identification  code  12-1501-0-1-352) 

Special  research  grants: 

Attemative  to  Dinoseb  (OMB  identification  code  12-1500-0-1-352) 

Appalachian  hardwoods  (OMB  identification  code  12-1500-0-1-352) 

Asparagus  yield  decline  (OMB  identification  code  1 2- 1500-0-1 -352). _ 

Celery  fusanum  (OMB  identification  code  12-1500-0-1-352) 

Cool  season  legume  research  (OMB  identification  code  12-1500-0-1-352).... 

Eastern  filbert  blight  research  (OMB  identification  code  12-1500-0-1-352) 

Integrated  orchard  management  (OMB  identification  code  12-1500-0-1-352) 

L^afy  spurge  biocontrol  (OMB  Identification  code  12-1500-0-1-352) 

Lowbush  blueberry  research  (OMB  Identification  code  12-1500-0-1-352) 


Budgetary 
resources 

proposed  for 

rescission  (in 

nillions  of 

dollars) 


0.1 


0.3 
0.5 
0.5 
2.7 
0.4 
3.1 
0.2 

0.2 
0.8 
0.1 

• 

0.4 
0.1 

« 

0.1 
0.2 
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Rescission 
Number 


Prcjecls  Proposed  fof  Rescission 


Budgetary 

resoufcss 

propoaedlor 

rescission  (in 

millions  of 

dollars) 


R92-52 
R92-53 

R92-54 
R92-55 
R92-56 
R92-57 
R92-58 
R92-59 
R92-60 
R92-61 


R92-62 
R92-63 

R92-64 


R 92-65 

R92-66 
R92-67 

R92-68 

R92-69 
R92-70 

R92-71 
R92-72 
R92-73 

R92-74 

R92-75 
R92-76 
R92-77 
R92-78 
R92-79 
R92-80 
R92-81 
R92-82 
R92-83 

R92-84 

R92-85 

R92-8e 


R92-87 

R92-e8 
R92-89 

R92-90 

R 92-91 
R92-92 


Manure  disposal  (0MB  tdentification  code  1 2-' 500-0-1 -3S2) _ 

Mechanical  tomato  harvester  (OMB  identification  code  1 2  '  !>OC-G 
Mesquite  and  pnciciey  pear  (OMB  identrftcation  code  '2-i  50C'-0  ' 
Mink  feeding  and  reproduction  research  (OMB  idemit»caUon  ccxie 

Oil  trom  (otoba  (OMB  identiftcatron  code  12-1500-0-1-352) 

SatliCTwef  research  (OMB  identrficatton  code  1 2- 1 500-0-1 -352) ._ 


isa). 

352). 


2-1500-0-t-352). 


Seediess  tabie  grapes  (OMB  «entiftcation  code  12-  *  500-0-1-352) 

Small  truit  research  in  Oregon  (OMB  identilicatwn  code  12-1500-0-1-352)... 

Swine  research  fn  Minnesota  (OMB  tdentrfication  code  1 2-1 5(X)-0- 1-352) 

Urt)an  pest  research  m  Georgia  (OMB  identrficatton  code  12"  500-0-1   352).... 
Extension  Service- 
Special  grants 

American  Pacific  agncutture  (OMB  identiticauon  code  12-0502-a/- 1-362) 

Cow/caU  managemeTTt  {OMB  identification  code  ^2-05C2-C'- 1-352) _ 

National  Agncuftural  Library 

Leflar  School  of  Law  (OMB  identrtication  code  12-C30C-0-1-352)... 
Departnr>ent  o<  Housing  and  tJrtoan  Development 

Housing  Programs:  Annual  contnbutions  for  assisted  housing 

Public  housing  new  construction  (OMB  identificatior-  code  86-0 "64-3-1  -604) ,         

Special  proiect  grants; 

AHtance  ot  Residence  Theaters,  New  YofK  New  Yorii  iOMB  >derTtrf>caBori  code  86-0164-0-1-604) ..... 
Attantrc  Economic  Development  Corporation  for  the  Sweet  AuCfutr,  Cjrt,  Ma/i\e!  (OMB  identification 

code  86-0164-0-1-60-1) „ 

Economic  development  in  Davenport,  Iowa  (OMB  identificaitc-  code  86-0164-0-1-604) „ 

Government  center,  Warren.  Rhode  island  (CMB  ideniification  a->de  86-0164-0-1-604). 


improvements  to  the  West  Side  Community  Center,  AsOury  Parl<L,  New  Jersey  (OMB  identification 

code  86-0164-0-1-604) _ 

Infrastaicture  development  of  the  Hawaiian  homelands  (OMB  identification  code  86-0164-0-1-604)... 

Infrastructure  improvements  for  Clinton.  Tennessee  (OMB  identi'ication  code  86-0164-0-1-604) 

Job  retention  for  agncuttural  wortcers  at  Hawaiian  sugar  cane  '^■fis  (OMB  identification  code  86- 

0164-0-1-604), 
Land  acquisition,  construction,  put*c  Improvements.  Bay  C^ty    Mchttjan  tf>\i>o  n:H"-',f>-nnon  code 
86-0164-0-1-604) 

Miami  Center  tor  (Donlemporary  Art,  MiarrH,  Fiooda  (OMB  «entrf»cation  c,:><io  «f>  '  ''--J  0-1-604) 

Municipal  center  in  Bloomfield.  New  MexKXi  (OMB  idenetication  code  86  -, '  w -.,.•   '  -f:;j4)._. 
North  Dakota  Business  Alliance  (OMB  identrtication  code  86-01 64-0- i-e>04 

Oxtx)w  project,  Castlewood  and  St  Paul,  Virginia  (OMB  idenuiicatK>n  code  86-0164-0-1-604) 

Parking  garage,  Ashland.  Kentucky  {OMB  identification  code  86-0164-0-1-604) 

Performing  Arts  Center,  North  Mwtmi  Beach.  Flonda  (OMB  identification  code  86-0164-0-1-604) 

Recreational  faciWies,  Biscayne  Park,  Flonda  (OMB  identification  code  86-0164-0-1-604) 

Recreational  facilities,  Myersdaie,  Per>nsytvania  (OMB  identificatjon  code  86-0164-0-1-604) 

Recreational  'aciWies  in  three  Pennsyivania  commun*es  (OMB  lOarrtification  code  86-0164-0-1- 

604). 
Refurtnsh  Cresson  Street  tresOe.  Manayur*.  Penrrsyfvanla  {OMB  ide.m  dcation  cxyoe  f^tv-onM  -O-l- 
604). 

Rehabrirtate  Pease  Auditorium.  Ypsiianti,  Michigan  (OMB  identrficaticn  code  66- C  164.0  •  ftv4       

Water  suppfy  system  for  the  Oty  of  Crawtord.  Nebraska  (OMB  identification  -mo*,  {>'■  ..'^v*  .,.-1- 
604) 
PoHcy  Development  and  Research: 
Research  and  technology 

State  of  Hawaii  Real  Estate  Commission  (OMB  identifcat'cn  code  86-0108-0-1-451) 

Department  o<  the  fmenor 
Bureau  ot  Indran  Affairs 
Construction: 

Indian  reservation  road  sealing  (OMB  kJentifcation  cooe  14-2301-0-1-452) 

National  Park  Service: 
Ck)nstruction: 

Reconstruct  buitdings  and  water  ameruties  m  Perth  Amooy    T'en»on,   .-■  :'   '  liiwsix-.  '««-*  ,.«),[,%<•> 

(OMB  identffication  code  1 4-1 039-0- ^ -303) _ 

Operatioo  of  ttie  Nationaf  f*art(  System. 

Hawaiian  arts  and  crafts  (OMB  identilx^ation  code  14-1036-0-1-303) 

Corps  of  Engineers; 

Construction,  general; 

Red  River  Basm  chioride  control.  Texas  and  Oktanoma  (OMB  identi^catto'T  «:>jt-  96-31^2  0  '   301) -.. 

OperatKm  and  mamtenarx»,  ger^eral 

Missouri  River  Structural  Erosioo  Control  Measures  (OMB  iderHiticalion  cooti  96-3123-0-1-300!) 

Erwtrorvnental  Protection  AgerKy 


0.1 
0.1 
0.1 

• 

0.2 
0.2 
0.1 
0.2 
0.1 
0.1 


0.8 
0.2 

0.5 


547.7 

1.6 

1.0 

2.0 
0.2 

0.1 
1.2 

1.0 

u 

3.9 

2.5 
1.5 
0.5 
1.0 
1.0 
0.5 
0.1 
0.1 
1.5 

0.7 

1.0 
0.8 


a4 

8.8 

7.7 
20 

3.0 
M 
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Pescission 
Numcef 


'  32 


•93 
•54 


^52- 
PD2- 


952- 
R52- 


98 


P52-39 


R92-100 


R92- 
R92- 


101 
102 


Projects  Proposed  for  Resassjon 


Abatement  cortrol,  and  compliance: 

American  Water  Works  Association  Research  Foundation  (0MB  identrflcatioo  code  68-0108-0-1-304) 

EnvironrT>ental  education  by  satellite.  Nebraska  Department  of  Education  fOMS  tdentificatKxi  code  68- 
0108-0-1-304). 

National  Wood  Energy  Association  (0MB  kjentification  code  68-0108-0-1-304) 

Non-competitively  selected  water  projects:  University  of  Kansas,  University  of  Nebraska,  Iowa  State 

University  (0MB  identification  code  68-0108-0-1-304) 

Buildings  and  facilrbes: 

Research  and  training  facifity,  Bay  Crty.  Michigan  (0MB  identification  code  68-0110-0-1-304) 

Research  and  development 

LocaJ  wetlands  research.  University  of  Nebraska  (0MB  kJentification  code  68-0107-0  1 -304) 

National  Aeronautics  and  Space  Administration: 
Construction  of  facilities: 

Consortium  for  International  Earth  Science  Network  (CIESIN)  (OMB  identification  code  26-0107-0-1- 
999). 
Research  and  deveiopment: 

Delta  College  Learning  Center  (OMB  identification  code  26-0108-0-1-999) 

Department  of  Defense: 

Procurement  .  ' 

SSN-21  submarines: 

Shipbuilding  and  conversion.  Navy  (OMB  identification  code  17-1611-0-1-051) 

Other  pnacurement  Navy  (OMB  Wentificatkjn  code  17-1810-0-1-051) 


Budgetary 

resources 

proposed  for 

rescission  (m 

millions  of 

dollars) 


1.3 
0.4 

01 

1.5 

20.0 

0.1 

3.4 

OS 


2,765.9 
189.4 


•  S50  tt>ousand  or  less. 


Jjme§  C.  VliiiT,  ' 

Associate  Director  for  Legislative  Reference 

end  Administration. 

.[FR  Doc  92-7453  Filed  4-2-92:  8:45  am] 
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Office  of  Federal  Procurement  Policy 

Procurement  Professionalism  Program 
Policy— Training  for  Contracting 
Personnel  i 

AGENCr:  Office  of  Federal  Procurement 

F.     y   OFPP),  OMB. 

action:  Solicitation  of  public  comment 

on  a  draft  OFPP  Policy  Letter  to 

establish  a  Government-wide  program 

of  skill-based  training  for  contracting 

personnel. 

summary:  Section  6(a)  of  the  Office  of 
Feir  ra.  Procurement  Policy  (OFPP)  Act, 
as  amended,  41  U.S.C.  405(d)(5),  requires 
the  Administrator.  OFPP  to  foster  and 
promote  Government-wide  career 
management  programs  for  a 
professional  procurement  workforce 
through  the  Federal  Acquisition  Institute 
(FAIl 

Tne  Federal  Government  obligates 
almost  $200  billion  under  contracts  each 
year.  The  quality  of  contracting  actions 
depends  largely  on  the  professional 
skills  of  the  (^vemment  procurement 
workforce  to  help  meet  agency  mission 
r.eeds.  Improved  management  will  help 
f-nsure  Government  interests  are 


effectively  represented  within  a 
changing  legislative  and  regulatory 
environment. 

The  Policy  Letter  requires  Heads  of 
Executive  Departments  and  Agencies  to 
ensure  that  the  procurement  career 
management  program  required  under 
section  16  of  the  OFPP  Act  (41  U.S.C. 
414(4))  provides  needed  training  for 
contracting  personnel.  Opportunities  for 
improvement  and  efficiencies  are 
possible  due  to  an  enhanced  FAI  to 
assist  agency  actions. 

COMMENT  DATE:  Comments  must  be 
received  on  or  before  May  4, 1992. 

ADDRESS  AND  INFORMATION  CONTACT: 

Comments  should  be  sent  to  Wayne  A. 
Wittig.  Deputy  Associate  Administrator, 
OFPP,  Room  9013.  725  17th  Street.  NW., 
Washington,  DC  20503.  Information  or 
questions  may  be  addressed  to  Mr. 
Wittig  on  (202)  39S-6803. 

Allan  V.  Bunnan, 

Administrator. 

Policy  Letter  No.  92-ZZ:  To  The  Heads  of 
E-xecutive  Departments  and  Establishments 

Subject:  Procurement  Professionalism 
Program  Policy — Training  for  Contracting! 
Personnel. 

1.  Purpose.  To  establish  a  Govermnent- 
wide  program  of  skill-based  training  for 
contracting  personnel. 

2.  Authority.  This  Policy  Letter  is  Issued 
pursuant  to  section  6(a]  of  the  Office  of 
Federal  Procurement  Policy  (OFPP)  Act.  as 
amended.  41  U.S.C.  405(d)(5). 


3.  Background.  The  quality  of  contracting 
actions  depends  largely  on  the  professional 
skills  of  the  Government  procurement 
workforce  to  help  meet  agency  mission 
needs.  Improved  management  will  help 
ensure  Government  interests  are  effectively 
represented  within  a  changing  legislative  and 
regulatory  environment. 

In  July,  1990,  this  Office  established  an 
inter-agency  group  to  develop  a  detailed 
Procurement  Professionalism  Plan  for 
agencies  to  identify  a  comprehensive 
program  of  workforce  improv  ement.  Four 
subgroups  de\ised  recommended  actions  on 
the  recruitment,  training,  retention  and  the 
evaluation  of  performance  of  the  procurement 
workforce.  The  Defense  Acquisition 
Enhancement  (.ACE)  Program  Office  led  the 
training  subgroup,  which  identified  several 
opportunities  for  improvement  and 
efficiencies  when  coupled  with  an  enhanced 
Federal  .Acquisition  institute  (FAI).  The 
recommendations  of  the  traini.ng  subgroup 
have  helped  develop  this  policy  and 
guidance. 

4  Policy.  Heads  of  Executive  Departments 
and  .Agencies  shall  ensure  that  the 
procurement  career  management  program 
required  under  section  16  of  the  OFPP  Act  (41 
L'.S  C.  414(4)): 

a.  Provides  for  all  contracting  personnel, 
(that  is,  personnel  in  the  contracting 
occupational  series — 1102 — and  a!l 
individuals  with  contracting  officer  authority 
above  the  dollar  threshold  for  small 
purchases),  to  demonstrate  competence  to 
perform  the  core  "Contract  Management" 
duties  represented  by  the  Units  of  Instruction 
in  the  FAI  "Contract  Specialist  Workbook:" 

b.  Provides  for  all  purchasing  personnel, 
(tha*  is,  personnel  in  the  purchasing 


Federal  Register  /  Vol.  57.  No.  65  /  Friday.  April  3.  1992  /  Notices 


11531 


occupationel  series — 1105 — and  all 
individuals  with  contracting  aulhonty  at  or 
under  the  small  purchase  threshold),  to 
demonstrate  competence  to  perform  duties 
related  to  making  small  purchases  under  FAR 
part  13; 

c.  Establishes  training  requirements  for  (1) 
contracting  personnel  to  complete  coursf 
work  and  related  on-the-job  training  in 
cribcal  acquisition-related  duties  and  tasks 
described  in  the  F.\l  "Contract  Specialist 
Workbook."  along  with  any  additional  duties 
and  tasks  that  are  critical  to  the  missions  of 
the  agency,  and  [2]  for  purchasing  personnel: 

d.  Provides  for  a  system  for  dccumentmg 
and  reporting  the  completion  of  all  required 
courses  and  on-the-job  training; 

e.  Encou'^Tjjys  contracting  personnel  to 
undertake  self-developmrnt  activities  to  stay 
current  with  the  acquisition  knowledge  based 
and  affords  opportunities  for  professional 
growth  ?niJ  development  throughout  their 
careers;  and, 

f.  F^stablishes  an  individual  or  group  to  (1) 
ensure  the  efficient  and  effective  use  of 
Government  procurement  education  and 
training  facilities;  (2)  eliminate  unnecessary 
duplication  of  these  facilities;  (3)  promote  on- 
the-job  training  and  other  methods  to 
inculcate  necessary  competencies  In  the  most 
cost-effective  manner  and.  (4)  ensure 
excellence  in  Instruction  and  the  employee's 
ability  to  perform  assigned  tasks. 

5.  Implementation.  In  1983,  Task  Group  Six 
for  Federal  Procurement  Reform  issued 
recommendahons  and  guidance  for 
establishing  career  development  programs 
(Attachment  1). 

The  Defense  Acquisition  University  (DAU) 
has  developed  the  ACE  Curriculum  Process 
Mode!  (Attachment  2).  for  developing 
competency-based  traiiung  and  education 
programs.  More  details  on  this  model  are 
available  from  the  DAU  staff. 

The  FAI  has  analyzed  the  procurement 
process  and  identified  the  various  skills  end 
attributes  that  a  fully -functioning 
procurement  professional  requires  m  thetr 
"Contract  Speciahst  Workbook."  On  the 
basis  of  this  skills  inventory,  FAI  is 
developing  competency-based  instructional 
materials  to  support  comprehensive  training 
in  formal  classroom  settings  as  well  as  at  the 
work  site  and  through  on-the-|ob-tralmng. 
These  are  available  for  adaptation  to  agency - 
specific  programs. 

FAI  training  courses  now  available  or 
under  development  include    Introduction  to 
Contracting,"  "Procurement  Planning," 
"Sealed  Bidding,"  "Negotiation  Process," 
"Price  Analysis,"  "Cost  Analysis," 
"Advanced  Cost  or  Price  Analysis,"  "Basic 
Contract  Administration."  "Construction 
Contracting,"  "Contracting  for  Federal 
Information  Processing  Resources,"  and 
"Source  Selection,"  These  courses  will  be 
offered  by  the  General  Services 
Administrfltion  Interagency  Training  Center. 

All  instructional  materials  for  these 
courses  are  available  to  Federal  procurement 
trainers  in  both  hard  copy  and  electronic 
forms  for  adaptation  and  use  m  the  cumcuJa 
of  other  Federal  training  faalitiee 

The  Director  of  FAI  shall  further  assist 
agency  framing  programs  through  the 
following  actions: 


Provide  copies  of  the  "Contract  Specialist 
Workbook." 

Recommend  minimum  C<n'emment-wide 
training  and  education  requirement*  «nd 
goals  to  the  AdminlstrHtor  OYW 

Coordinate  the  development  of 
instructional  matenals  m  acquisition  fnids 
and  advise  on  the  pffectiveness  of  Federal 
training  programs  m  developing  competence 
to  perform  acquisition-related  duties  and 
tasks. 

Establish  interagency  programs  to  assist 
agencies  and  avoid  unnecessary  duplication 
in  the  implementation  of  the  procurement 
career  management  programs  required. 

Assist  in  the  development  of,  and  evaluate 
the  effect!, eness  to  the  Government  of, 
academic  programs  in  acquisition  fields  by 
colleges  and  universities. 

6.  Reporting  Requirements.  Within  90  days 
of  the  effective  date  of  this  Policy  Letter,  the 
Senior  Procurement  Executive  of  each  agency 
is  to  advise  the  Administrator.  OFPP,  of  the 
piemen's  of  the  agency's  pr(x;urement  career 
management  prngrarr.  required  under  i^ 
U  SC.  414(4)  m  terms  of.  (1)  Methixis  used  to 
develop  and  demonstrate  akilis  and 
competencies  of  contracting  and  purchasing 
personnel:  (2|  a  description  of  the  agency  s 
system  for  documenting  and  reportuig  the 
completion  of  training  requirt^ments.  and  jjj  a 
description  of  actions  taken  or  planned  to 
assess  the  extent  to  which  these  trainir^ 
courses  now  provide  or  will  provide  skul 
training  in  the  Units  of  Instruction  of  the  FAi 
Contract  Speaalist  Workbook.  Periodic 
reports  on  the  procurement  oireer 
management  program  may  be  requested  by 
the  Administrator  thereafter 

7  Federal  Acquisilion  Regulation  iFAR) 
Councils.  The  Defense  Acquisition 
Regulatory  Counai  and  the  Civilian  Agency 
Acquisition  Council  shall  conduc:!  a  ttiorougii 
review  of  the  relevant  parts  of  the  FAR  to  11) 
assure  that  no  unintended  encumbranu'«i  to 
this  Pohcy  Letter  are  contained  thfrrm.  and 
[2]  that  the  pxiliaes  estabhshed  by  this  Policy 
Letter  are  reflected  in  the  FAR  within  210 
days  of  the  effective  dale  of  this  Policy  Letter. 

8.  Effective  Date.  This  Policy  l^etter  is 
effective  30  days  after  the  date  of  issuance 

9.  InformaUon.  Questions  or  inqumt-s  ut^cul 
this  Pohry  LeftBr  should  be  directed  to  Mr 
Wdvr>e  Wittig.  Deputy  Associate 
Administrator.  OFPP.  725  17th  Street.  NW. 
Washington,  DC  20503,  telephone  (202)  395- 
6803 

Allan  V.  Burman, 
Administrator. 

Procureroenf  Career  Development  Programs; 
Descnptioii 

a  Ob  I  I'd!  ve  and  Scope 

The  Federal  government  spervds  nearly 
S200  billion  annually  through  the  procurement 
process.  The  quality  efficiency,  and 
effectiveness  of  this  expenditure  greally 
depends  on  the  professional  skill"?  and 
proficiencies  possessed  by  the  government 
procurement  work  fort-e  Procurement  tareer 
development  plans  and  prograns  ensure  Ihn' 
the  procurement  work  force  will  pogscsj  ihe 
requisite  skills  and  knowledge  to  effectively 
and  efTiciently  deal  with  the  complexities  of 
the  procurement  processes,  Inchiding 


changing  lepsiative  and  regulator. 
requirements,  agency  mission  needs,  ttusiness 
end  market  practices.  ar>d  technologiral 
advances  tn  the  goods  and  services  being 
procured. 

Procurement  Career  Development 
Programs  are  designed  to  attract,  develop, 
and  retain  high  quality  personnel  required  to 
meet  the  current  and  future  stafTmg 
requirements  in  the  agency's  procurement 
organization;  encourage  employees  who 
desire  a  procurement  career  to  develop  their 
capabilities:  and  stimulate  employees  to 
engage  in  self-development  activities.  The 
main  thrust  in  the  program  is  the  attainment 
of  knowledge,  skills,  and  abilities  through  a 
combination  of  on-the-job  training  and  formal 
course  work, 

b.  Relation  to  the  Training  Law 

The  heads  of  executive  agencies  are 
responsible  for  conducting  training  within 
their  agencies  in  accordance  with  Title  5 
U.S.C.  4101  et.  seq.  and  for  planning, 
programming,  budgeting,  operating,  and 
evaluating  training  programs  in  accordance 
with  Executive  Order  1134a  The  Office  of 
Personnel  Management  is  authorized  onder 
the  training  law  (5  U.SC.  4117)  to  coordinate 
agency  training  programs  and  under 
Executive  Order  11348  to  coordinate 
interagency  training. 

Recommendatioiii  lor  Ptlh...u: tnwu'. 
Executives 
&.  Forecast  iraimng  rtquirements. 

b.  Develop  and  issue  an  agency-wide 
career  development  plan  for  providing  the 
required  training,  both  on-the-job  and  through 
classroom  Instruction 

c.  identify  and  acquire  sufficient  resources 
to  fully  fund  procurement  training 
requirements  Appropriations  for 
prt)c«rpment  training  programs  ought  to 

ini  iude  funds  for  trainee  travel  to  and  from 
the  training  sites,  as  the  Air  Force  and  Army 
now  do, 

d.  Consider  including  performance 
objectives  related  to  the  career  development 
of  procurement  personnel  as  an  element  tn 
the  annual  appraisal  of  procurement 
supervisors/managers. 

e.  Monitor  trends  in  training  and  ensure 
that  all  needed  training  is  provided. 

GuidaBca  for  Procuraoient  Execulivea 

a.  Benefits  of  Career  Development  Programs 

A  procurement  career  development   , 
program  can  be  designed  to  provide 
procurement  personitel  with  the  opportunity 
to  facilitate  the  full  development  and 
utilization  of  their  abilities,  skills,  and 
knowledge.  Most  individuals  who  have 
progressed  to  the  senior  levels  of  the 
procurement  and  contracting  field  have  done 
so  without  planned  or  organized  assistance. 
A  procurement  career  development  program 
provides  a  mechanism  for  the  systematic, 
approach  to  increasing  motivation, 
productivity,  and  professionalism.  It 
enhances  an  agency's  capabilities  in  the 
procurement  function  by  providing 
appropriate  training  opportunities  for 
individual  procurement  personnel. 


I 
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The  program  establishes  an  agency-wide 
framework  for  the  management  of  career 
development  activity  within  the  procurement 
field.  The  Procurement  Executive  wiU  be 
responsible  for  the  overall  management  of 
any  agency  procurement  career  development 
program.  The  program  may  be  managed  at 
the  headquarters  level  with  field 
representation.  It  may  also  provide  the 
flexibility  for  each  agency  field  organization 
to  implement  the  program  in  a  manner  that 
will  allow  the  field  organization  to 
accomplish  its  mission  requirements  more 
efficiently  and  conform  to  its  own 
organizational  structure.  Active  participation 
by  procurement  personnel  in  such  a  program 
may  be  on  a  voluntary  basis,  although 
mandatory  core  training  requirements  may  be 
established. 

b  Steps  in  Implementing  Career 
Development  Programs 

Implementation  of  a  procurement  career 
development  program  could  involve  the 
following  steps: 

(1)  Analysis  of  Training  Requirements 

Training  is  not  an  end  in  and  of  itself. 
Training's  purpose  and  success  can 
ultimately  be  defined  in  terms  of  the 
employee's  ability  to  perform  assigned  tasks. 

Hence,  task  analysis  is  the  starting  point 
for  any  analysis  of  training  requirements. 
This  is  not  only  a  matter  of  good  training 
practice.  It  is  also  a  matter  of  compliance 
with  Office  of  Persormel  Management 
policies,  to  the  extent  that  training  influences 
employment  decisions. 

Task  analysis  for  training  includes  the 
following  steps: 

•  Inventory  tasks  performed  at  the 
journeyman  level  of  each  major  procurement 
specialization  in  the  agency. 

•  Determine  the  relative  priority  of  each 
task  for  training  investments,  based  on  an 
analysis  of  the  task's  learning  difficulty, 
percent  performing,  importance  to  mission 
accomplishment,  and  relative  staffhours 
spent  performing  it. 

•  Identify  the  skill  and  knowledge 
requirements  of  tasks  that  have  a  high 
priority  for  training  investments. 

•  Develop  standards  for  training 
employees  to  perform  the  tasks,  including — 
as  the  training's  objective — the  degree  of 
proficiency  with  which  the  employee  ought  to 
be  able  to  perform  the  task  at  the  training's 
end. 

•  Identify  or  develop  sources  of  training  in 
the  tasks. 

•  Work  with  trainers  to  revise  or  develop 
lesson  plans  and  learning  materials  (for  both 
classroom  and  on-the-job  program),  in  terms 
of  meeting  the  standarids  for  training 
employees  to  perform  the  tasks. 

•  Evaluate  training,  in  terms  of  the  learning 
objectives  and  other  conditions  spelled  out  in 
the  standards  for  training  the  tasks. 

To  the  extent  that  procurement  tasks  are 
commonly  performed  throughout  the 
Government,  agencies  may  pool  their 
resources  and  conduct  joint  analyses  of  those 
tasks. 

After  completion  of  the  task  analysis, 
training  requirements  can  be  identified 
through  the  following  process: 


•  Survey  the  existing  work  force  to  identify 
current  amount  of  training  needed  in  each 
task. 

•  Forecast  entry  level  accessions  and  the 
amount  of  training  the  newly  hired  employees 
will  need  at  each  major  stage  in  their 
progression  to  the  journeyman  level(s)  of 
their  target  specializations. 

(2)  Issuance  of  an  Agency  Career 
Development  Master  Plan 

This  plan,  as  the  agency's  overall 
guidelines  for  the  career  development 
program,  generally  will  define  the  program  in 
terms  of  applicability,  objectives,  and 
responsibilities;  identify  procurement  career 
paths:  establish  the  basic  components  of  the 
program:  and  provide  a  baseline  for  the 
development  of  individualized  career  plans. 
(Note:  agencies  may  prefer  a  different  title  for 
the  overall  agency  guidelines.]  As  a 
minimum,  such  plans  generally  define  core 
training  required  of  all  employees  at  the  entry 
level,  at  the  mid-level,  and  at  the  senior  level. 
This  includes  both  formal  training 
requirements  (often  defined  by  listing  specific 
courses  to  be  completed)  and  on-the-job 
training  requirements  (often  defined  by  listing 
tasks  in  which  the  employee  is  required  to 
obtain  expertise). 

In  agencies  where  procurement  work  is 
divided  among  different  specializations  (e.g., 
cost/price,  contract  negotiation,  and  contract 
administration),  master  plans  often  establish 
separate  core  training  requirements  for  each 
specialization. 

Training  can  be  mandated  in  one  of  two 
forms: 

(a)  The  head  of  an  agency  may  issue  a 
directive  to  employees  and  their  supervisors 
compelling  attendance  at  training.  "There 
would  be  no  linkage  to  the  merit  promotion 
process  per  se;  the  training  would  not  be  a 
factor  in  the  promotion  process.  Rather, 
refusal  to  attend  training  (without  proper 
reason)  would  be  tantamount  to 
insubordination,  on  a  par  with  refusal  to 
perform  assigned  work  or  to  report  to  an 
assigned  duty  station. 

Procurement  Executives,  through 
procurement  reporting  channels  and 
procurement  management  reviews,  would  be 
largely  responsible  for  ensuring  that  the 
directive  is  faithfully  executed.  There  are 
several  constraints  on  the  agency  head's 
ability  to  issue  and  enforce  such  a  directive. 
Sufficient  funds  would  have  to  be  provided 
for  the  training.  Sufficient  staff  would  have  to 
be  assigned  to  the  procurement  function  so 
that  workers  could  be  spared  for  the  training. 
Employees  could  not  be  compelled  to  attend 
training  during  non-duty  hours,  unless  the 
agency  has  authority  to  pay  premium  pay  for 
those  hours  in  training.  Enforcement  of  the 
directive  may  involve  the  formal  adverse 
action  procedure  (5  CFR  752). 

(b)  The  head  of  the  agency,  in  consultation 
with  the  personnel  director,  could  issue  the 
training  requirements  in  the  form  of  selective 
placement  factors  for  a  designated  class  of 
positions  in  the  agency.  The  agency  would 
have  to  substantiate  and  document  a  finding 
in  accordance  with  Federal  Personnel 
Manual  requirements  that  such  training  is 
necessary  for  successful  job  performance.  For 
example,  employees  could  be  required  to 
complete  the  training  to  be  considered 


eligible  for  promotion  to  GS-9  positions  in  the 
series,  in  addition  to  meeting  the  minimum 
qualification  requirements  for  thiit  grade 
level  prescribed  by  the  Office  of  Personnel 
Management  in  Handbook  X-118 
(Qualification  Standards  for  White  Collar 
Occupations). 

Selective  placement  factors  would  be 
applied  by  personnel  staffing  specialists  as  a 
routine  part  of  the  merit  promotion  process. 
Failure  to  complete  the  required  training 
would  block  both  competitive  and  non- 
competitive (career  ladder)  promotions. 

There  are  also  constraints  on  this  form  of 
mandating  the  training.  The  agency  would 
have  to  comply  with  Office  of  Personnel 
Management  policies  on  selective  placement 
factors,  which  appear  in  Federal  Persormel 
Manual  chapter  335  and  the  Qualification 
Standards  for  the  affected  series. 
Management  would  also  still  be  constrained 
to  ensure  that  sufficient  funds  are  available 
to  train  all  employees  and  that  employees  are 
being  released  for  the  training.  If 
management  rations  the  training  for  any 
reason,  selection  for  the  training  m.ay  have  to 
proceed  under  the  competitive  procedures  of 
the  agency's  merit  promotion  plan. 

Generally,  mandatory  training  has  taken 
the  form  of  a  requirement  to  complete 
specified  courses.  However,  academic 
programs  or  on-the-job  training  may  be 
equivalent  to  the  required  courses,  in  terms  of 
imparting  the  needed  skills  and  knowledge  If 
the  training  requirement  is  phrased  in  terms 
of  completmg  a  specified  body  of  courses,  the 
Procurement  Executives  ought  to  establish  a 
procedure  for  granting  equivalent  to  other 
forms  of  training  which  are  as  effective  in 
imparting  the  needed  skills  and  knowledge. 

The  Department  of  Defense,  for  instance, 
allows  employees  to  take  written  equivalency 
examinations  (i.e.,  job  knowledge  tests)  for 
this  purpose.  It  also  has  granted  equivalency 
for  the  procurement  courses  of  selected 
colleges  and  universities. 

(3)  Issuance  of  Agency  Field  Organization 
Guidelines  Implementing  the  Master  Plan 

Such  guidelines  may  contain 
supplementary  training  requirements  for  the 
unique  mission  requirements  of  that 
organization.  These  guidelines  may  be 
reviewed  annually  to  ensure  applicability 
and  accuracy. 

(4)  The  Most  Critical  Step 

In  this  step,  the  supervisor  would  conduct 
career  assessment  and  counseling  interviews 
with  the  employee.  Through  this  process, 
realistic  information,  instmctions.  and 
judgments  will  be  communicated  that  will 
assist  the  employee  in  setting  mission- 
related,  realistic  career  goals  and  choosing 
appropnate  training  to  meet  these  goals.  As  a 
result  of  this  process,  the  supervisor  and 
employee  will  develop  an  individual 
development  plan  Which  will  specify  action 
that  will  be  taken  within  a  presc  ribed  period 
of  time. 
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(5)  Issuance  of  an  Annual  .•Xgcncy  Field 
Organization  Development  Plan  which 
Represents  the  Culmination  and  Analysis  of 
the  E.mployees'  Individual  Development  Plans 

This  plan  would  be  forwarded  to  the 
agency  for  incorporation  in  the  agency 
development  plan  which  may  be  used  to 
determine  agency  development  needs. 

(6)  .'Knnual  Reporting  by  the  Agency  Field 
Organization  on  the  Accomplishments  of 
Career  Development  GoaLs  and  Objectives 

This  informa'ior  can  be  analyzed,  and 
submitted  by  the  Procurement  Executive  to 
the  agency  head  m  'he  form  of  an  annual 
report.  An  agency  also  may  wish  to  evaluate 
the  effectiveness  of  this  program  by  including 
this  area  m  a  procurrmcnt  nianagement  area. 

c  Sources  of  TYaining 

The  amount  of  development  required  by 
participants  in  a  procui-ement  career 
development  program  and  the  training 
methods  used  to  attain  needed  knowledge, 
skills,  ind  abilities  will  vary  based  on  the 
educational  and  job  experiences  of  each 
participant.  Available  developmental 
methodologies  which  may  be  utilized  in  the 
in'plementation  of  procurement  career 
development  program  include: 

(1)  Government  Agency  Training 

There  are  twelve  Federal  government 
schools  providing  instructions  in  the  area  of 
procurement  which  are  spread  across  four 
separate  Federal  agencies  and  organizations. 
The  Department  of  Defense  hosts  nine  of  the 
twelve  schools,  and  there  is  one  each  in  the 
General  Services  Administration,  the 
Department  of  Agriailture,  and  the  Federal 
.-Xviation  Adniinistration.  All  of  these  schools 
have  a  broader  mission  involving  the 
teaching  of  courses  other  than  procurement. 

Many  of  these  Federal  procurement  schools 
are  well  operated  and  represent  courses  that 
are  equal  to  or  superior  to  those  conducted 
by  other  institutions.  However,  there  are 
problems  with  the  government  training 
systems.  For  example,  most  current 
procurement  training  courses  were  adopted, 
that  is.  they  were  selected  from  already 
developed  instructional  outlines.  Few  courses 
were  planned  to  achieve  a  set  of  learning 
objectives  based  on  a  survey  of  knowledge 
and  skills  needed  to  fulfill  procurement 
position  requirements.  Also,  there  is  a 
reluctance  on  the  part  of  the  Federal 
government  to  fund  the  research  and 
development  or  the  advancement  of 
procurement  training  courses  despite  the 
dynamics  involved  in  the  procurement  field. 


\2]  1  raining  Provided  by  Educational 

Institutions 

.•\side  from  formal  academic  programs. 
colleges,  and  universities  can  provide 
continuing  adult  education  programs.  Such 
programs  can  provide  high  quality 
educational  opportunities  for  those  who  wish 
to  acquire  a  good  baseline  of  procurement 
knowledge.  However,  colleges  and 
universities  are  slow  to  adapt  to  the  rapid 
growth  of  the  procurement  process. 

[31  (;omrr,ercial!y  Available  Training 

The  rapid  growth  of  and  frequent  changes 
found  in  the  procurement  process  have 
created  a  fertile  field  for  commercial 
institutions  specializing  in  procurement 
training.  They  provide  condensed  training 
experiences  covering  subject  matters  which 
are  in  demand  and  filling  voids  in  other 
procurement  curricula.  These  institutions 
range  from  permanent  facilities  to  instructors 
hired  to  teach  specific  subjects  on  a  course- 
by-course  basis.  Such  institutions  play  an 
important  role  in  the  overall  framework  of 
procurement  training. 

(4)  Training  Provided  by  Professional 
Organizations 

Professional  organizations  provide  a 
mechanism  for  propagating  the  latest  in 
procurement  information.  Many  professional 
organizations  educate  their  membership 
through  organized  meetings,  lectures, 
workshops  and  seminars. 

(5)  On-The-{ob  Training 

The  primary  purpose  of  on-the-job  training 
is  to  improve  a  person's  ability  to  perform  by 
instructing  that  person  on  specific  tasks 
during  work  performance.  The  fact  is  that 
many  procurement  skills  are  developed 
through  on-the-job  training.  People  huve 
learned  by  dotng  and  by  the  trial-and-error 
method. 

The  content  and  conduct  of  procurement 
on-the-job  training  is  usually  dictated  by  the 
needs  of  the  work  place.  Due  to  its  direct 
relevance  to  the  work  environment,  trainees 
can  be  highly  motivated  to  learn.  The 
creativity,  inventiveness,  and  persistence  of 
such  individuals  make  on-the-job  training  an 
efficient  training  method.  Since  few 
government  agencies  have  sufficient 
resources  to  fund  all  needed  training,  on-the- 
job  training  is  a  crucial  ingredient  in  the 
development  of  an  effective  procurement 
career  development  program. 

On  the  other  hand,  on-the-job  training  is 
often  times  a  very  slow  process  requiring 
dissemination  from  person  to  person.  It  is 
largely  dependent  on  the  ability  of  one 
person,  who  possesses  the  knowledge,  to 
transfer  that  knowledge  to  others.  To  improve 


on-the-job  training,  some  agencies  have 
developed  lesson  plans,  tests,  and 
accompanying  instructional  materials  (e.g.. 
audio/visual)  for  use  at  the  job  site  by 
supervisors.  Others  have  designated  on-the- 
job  training  centers,  with  hand-picked 
"coaches"  who  are  trained  as  OJT 
instructors. 

(6)  Self-Development  Training 

Procurement-related  self -development 
training  activities  are  usually  performed  by 
highly  motivated  individuals  involved  in  the 
procurement  process.  SeW-development 
training  is  available  through  the  use  of 
preprogrammed  audio  and/or  video  taped 
instructions,  films,  texts,  articles, 
correspondence  courses,  manuals,  and 
computerized  instructions.  This  method 
allows  the  pariicipants  to  set  their  own  pace. 
It  is  an  excellent  method  for  supplementing 
one's  knowledge  in  a  given  area. 

d.  Evaluation 

Traning  involved  in  a  procurement  career 
development  program  should  be  designed  to 
enhance  the  capabilities  of  procurement 
personnel  through  the  attainment  of 
knowledge,  sills,  and  abilities.  The  adequacy 
and  effectiveness  of  training  must  be 
determined.  The  Federal  Acquisition  Institute 
has  l>egun  work  on  the  development  of 
training  standards  for  the  procurement  field. 
Once  developed,  such  standards  can  be  used 
in  the  development  of  new  procurement 
training  and  the  revision  of  existing  courses. 

Procurement  career  development  programs 
should  be  viewed  as  an  investment  in  the 
future,  as  the  payoff  can  be  dramatic.  If  the 
procurement  career  development  program  is 
effective,  participants  in  the  program  should 
become  more  involved,  more  alert  to  their 
environment,  and  more  enterprising  after 
such  training.  Therefore,  the  agency  will  have 
a  more  effective  and  efficient  employee,  and 
the  employee  will  receive  a  greater  potential 
for  future  growth. 

e.  Accountability  for  Meeting  an  Employee's 
Training  Needs 

Training  aspects  of  procurement  career 
development  programs,  in  general,  suffer 
from  a  reluctance  on  the  part  of  some 
supervisors/managers  to  release  their 
employees  for  training  because  of  a  heavy 
workload  of  an  individual  and  a  failure  to 
reward  or  hold  accountable  supervisors/ 
managers  for  employee  development. 
Establishment  of  performance  objectives 
under  the  current  performance  appraisal 
system  would  ensure  the  cooperation  of 
supervisory  and  management  personnel. 
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Contracting  for  Motion  Picture 
Productions  and  Videotape 
Productions 

agency:  Office  of  Federal  Procurement 
Policy  (OFPP],  0MB. 
ACTION:  Solicitation  of  public  comment 
on  a  draft  Policy  Letter  that  provides 
uniform  Government-wide  policiea  and 
procedures  for  contracting  for  motion 
picture  and  videotape  productions. 

summary:  OFPP  Policy  Letter  79-4. 
November  2&,  1979,  established  a 
Government-wide  system  to  correct 
contracting  problems  previously 
identified  by  various  studies  of  the 
Government's  audiovisual  contracting 
practices.  The  Government-wide 
contracting  system  has  corrected  many 
problems,  but  it  has  not  been 
incorporated  in  the  Federal  Acquisition 
Regulation  (FAR),  and  has  not  been 
uniformly  applied.  This  revised  Policy 
Letter  is  intended  to  update  the 
procurement  policies  contained  in  Policy 
Letter  79-4  and  to  provide  for  their 
inclusion  in  the  FAR. 
COMMENT  DATES:  Comments  must  be 
received  on  or  before  May  4.  1992. 
ADDRESS  AND  INFORMATION  CONTACT: 
Comments  should  be  sent  to  Linda  L 
MesaroB,  Office  of  Federal  Procurement 
Policy.  Office  of  Management  and 
Budget,  room  9013.  725  17th  Street.  NW., 
Washington,  DC  20503.  Information  or 
questions  may  be  addressed  to  Ms. 
Mesaros  on  (202)  395-3501. 

Allan  V.  Burman, 

Administrator 

Policy  Letter  No.  79-4,  Revision  No.  1;  to  the 
Heads  of  Executive  Department  and 
Establishments 

Suh/ecL  Contracting  for  Motion  Picture 
Productions  and  Videotape  Productions 

1.  Purpose.  This  Policy  Letter  provides  the 
uniform  Govemment-wide  policies  and 
procedures  for  contracting  for  motion  picture 
and  videotape  productions 

2.  Supersession  Information.  The  Policy 
Letter  supersedes  and  replaces  OFPP  Policy 
Letter  79-A.  "Contracting  for  Motion  PicfuTF 
Productions  and  Videotape  Productions. " 
dated  November  2B.  1979. 

3.  Authority.  The  Policy'  Letter  Is  issued 
pursuant  to  section  6<a)  of  the  Office  of 
Federal  Procurement  Policy  lOFPP)  Act  as 
amended,  41  use.  405. 

4.  Definitions. 

a.  Audiovisual  Production  means  a  unified 
presentation,  developed  according  to  a  plan 
or  scnpt,  containing  visual  imagery,  sound  or 
both,  and  used  lo  convey  information. 

b.  Executive  Agent  refers  to  the  OffK*  for 
Defense  Audiovisual  Policy  of  the  American 
Forces  Information  Service,  Office  of  the 
Assistant  Secretary  of  Defense  (Public 
Affairs).  This  office  serves  as  GFPP's 
Executive  Agent  responsible  for 
administering  and  maintaining  the  Qualified 


Video  and  Film  Producers  Lists  established 
pursuant  to  the  Policy  Letter  and  for  serving 
as  the  central  information  source  about 
Federal  audiovisuei  production  contracting 
procedures.  As  the  Executive  .-Xflent,  this 
office  is  referred  to  as  the  Federal 
Audiovisual  Contract  Management  Office 
(FACMO) 

r  Interagency  Review  Board  (L^RB)  refers 
to  a  committee  consisting  of  representa'ivps 
from  vanous  Federal  agencies  The  lARB  t« 
chaired  by  the  Executive  Agent  and  is  used  in 
an  advnsory  capacity  by  the  Executive  .Agent 
in  the  evaluation  of  sample  prtxiuctions 
submitted  by  producers. 

d.  Motion  Picture  Production  refers  tu 
those  productions  in  which  the  maronfy  of 
the  pholog'^phic  and  editonai  work  wap 
accomplished  in  8-mm,  16-mm,  35-mm.  or  ''0- 
mm  sound-on- film  It  does  not  include 
videotape,  sound  slide,  multimedia 
productions,  or  separate  production  support 
services. 

e.  Production  Support  Ser^-'ces  refers  to 
individual  production  functions  such  as 
scripting  photograptiv,  sound  and  video 
reconjing.  processing,  transfers,  editing,  and 
duplication  when  contracted  for  as  separate 
services, 

f  Treatment  refers  to  a  written  summary  of 
a  producer's  proposed  creative  approach  or 
story  line. 

g.  Videotape  Production  refers  to 
productions  in  which  the  ma)onty  of  the 
recording  and  editorial  work  was 
accomplished  in  magnetic  videotape. 
vTdeocassette,  or  videodisc  It  does  not 
include  motion  picture  production,  sound 
slide  or  multimedia  productions  or  separate 
production  support  services 

5.  Background  OFPP  Policy  Letter  79-4. 
November  28,  1979,  established  a 
Government  wide  system  to  correct 
contracting  problems  previously  identified  by 
vanous  studies  of  the  Goverrunenl  s 
audiovisual  contracting  practices  While  the 
Goverrunenl  wide  contracting  system 
established  by  Policy  Letter  ''9-4  correrted 
many  problems.  It  has  not  been  incorporated 
in  the  Federal  Acquisition  Regulation  (F,AR1, 
however,  and  has  not  been  uniformly  applied 
Accordingly,  this  revision  is  intended  to 
update  the  procurement  poliaes  contained  in 
Policy  Letter  79-4  and  lo  provide  for  their 
inclusions  m  the  FAR, 

6,  Policy.  It  18  the  policy  of  the  Federal 
Government  that  executive  agencies  and 
departments  shall  use  the  unifonn 
Government -wide  system  descnbed  in 
paragraph  7  below  in  contracting  for  rrntion 
picture  and  videotape  productions  The 
uniform  system  is  intended  to: 

a.  Reduce  waste  and  meffiaency  \r\ 
audiovisual  contracting  practices; 

b  Ensure  that  the  Government  obtain* 
quality  motion  picture  and  videotape 
productions  at  fair,  competitive  pnces: 

c.  Provide  a  central  point  within  the 
Government  where  producers  can  ot>tain 
information  on  motion  picture  and  videotape 
contracting  procedures,  and 

d  Increase  competition  for  Government 
contracts. 

7  L  mform  System, 

a.  Open  Invitation.  Persons  Interested  in 
competmg  far  Government  motion  picture  or 


\ideotape  prodiirtiur,  contracts  shall  contact 
the  F.xecufive  ,^8f,■n:  fOffire  of  Defense 
,'\jd;ovi8ua!  Polifj;,  room  326  601  .North 
Fairfax  Street.  Alexandria.  Virginia  22314- 
2007;  telephone  (703274-5875.  The  Executive 
Agent  will  provide  each  interested  producers 
standard  application  form,  which  shall  be 
completed  bv  the  producer  and  returned  to 
the  Executive  Agent. 

b  Submission  of  Work  Sample.  Each 
HppiicaLion  submitted  to  the  F.x<K;utiv'P  Agent 
must  be  accompaniea  by  8  sampie  motHin 
picture  or  v  ide<itape  production.  Sampie 
motKjn  picture  productions  must  be  in  the  16- 
mrr.  opt.cai  sound  format  Sample  videotape 
prtiductions  muct  t>e  on  3 '4  inch.  U-forroat  or 
1   2-inch.  VHS  videixjisstMp  Sample 
prt'ductions  must  have  tjeen  produced  w-'h,n 
the  past  3  years,  and  a  letter  so  stating  fmm 
the  client  or  sponsor  of  the  samrie  p'-'kI'k  tK-m 
must  be  included  in  the  apniirntKiri 

C.  Review  of  WorA  SomfHifi  Wtrk  sampies 
submitted  to  the  Executwe  A»ent  will  be 
reviewed  and  evaluated  hy  the  lARB  on  a 
first-in.  first-out  basis  ,A  minimum  of  three 
LARB  niernl)ers  must  participate  in  the 
evaluanon  of  each  work  saroole. 

d.  Criteria  for  Evaluating  Work  Samples. 
The  lARB  will  evaluate  sample  productions 
on  the  basis  of  the  following  criteria: 

(1)  AchieveroeDt  of  Purpose:  0-15  PotoU 
Did  the  Production  accomplish  its  stated 

purpose? 
Was  it  appropriate  for  the  intended 
audience? 

(2)  Creativity:  0-15  Points 

Old  the  production  provide  o  f-t> sh  or 
innovative  way  of  conveying  the 
message? 

Was  the  manner  of  presentation 
appropnate? 

(3)  Continuity:  0-10  Points 

Did  the  subject  develop  in  a  Ujgical  or 

understandable  manner? 
■41  Technical  Factors  0-60  Points 
Did  the  fuliovMus  elements,  if  included  In 

the  production  exhibit  technical 

;  ompeience? 
IJirertiun 
\Vnting 

Photography/Camera  Work 
F/titing 

A  rt  work/ Animation 
Narration/Dialogue 
Mlish  and  Sound 
Special  Effects 
Quality  of  Visual  Image 

e.  Placement  on  Qualified  Producers  Lists 

(1)  The  lARB  will  recommend  to  the 
Executive  Agent  that  all  producers  whose 
work  sample*  receive  a  composite  score  of  70 
or  more  be  included  on  the  Qualified  Film 
Producers  List  IQDPI  )  or  Qualified  Videotape 
ProdacersList  IQVPI 1  The  Executive  Agent 
will  then  review  and  venfy  all  apphcation 
information  and.  if  valid,  will  assign  a  QFPL 
or  QVPL  number  to  those  producers.  This 
number  will  be  cited  by  the  producers  in  all 
responses  to  Government  sohcitations. 

(2)  In  the  case  of  a  sample  which  receives  a 
composite  score  of  less  than  70.  the  L'VRB  will 
recommend  that  the  producer  not  be  placed 
on  the  QFPl.  or  QVPL  The  lARB  will  provide 
the  rationale  for  their  recommendations  to 
the  Executive  Agent,  and  the  Executive  Agent 
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will  explain  the  shortcomings  of  the  work 
sample  to  the  producer.  A  producer  who  has 
additional  facts  or  data  which  might  offset 
the  lARB  recommendations  may  present 
these  to  the  Executive  Agent  for 
consideration.  Also,  any  producer  whose 
sample  is  scored  at  less  then  70  will  be 
afforded  an  immediate  opportunity  to  reapply 
with  a  different  sample. 

(3)  A  producer  will  normally  remain  on  the 
QFPL  or  QVPL  until  he  or  she  requests 
removal  The  Executive  Agent  will  verify 
(annually)  the  name,  address,  QFPL/QVPL 
number,  and  business  size  of  each  producer 
on  the  lists.  Producers  not  responding  to  this 
verification  will  be  removed  from  the  lists.  If 
a  producer  performs  unsatisfactory  for  an 
agency,  the  agency  will  take  appropriate 
action  under  the  contract  and  also  submit 
documentation  on  the  unsatificatory 
performance  to  the  Executive  Agent.  The 
Executive  Agent  may  reevaluate  the 
producer's  capabilities  and  reconsider  the 
producer's  qualifications  for  the  QFPL  or 
QVPL 

(4)  Firms  place  on  the  QFPL  or  QVPL  will 
not  be  classified  by  subject  matter  or 
geographic  area  unless  they  so  request. 
Copies  of  the  qualified  lists  will  be 
distributed  by  the  Executive  Agent  to  all 
using  agencies  and  to  other  persons  upon 
request. 

f.  The  Solicitation  and  Contracting  Process 

(1)  All  notices  and  synopses  published  in 
accordance  with  FAR  Part  5  shall  advise 
interested  producers  that  in  order  to  qualify 
for  contract  award,  they  must  first  apply  to 
the  Executive  Agent  and  be  placed  on  the 
QFPL  or  QVPL  as  appropriate.  Persons  and 
firms  not  on  the  QFPL  or  QVPL  may  submit 
proposals  in  response  to  a  Commerce 
Business  Daily  or  other  notice,  but  they  must 
apply  and  must  be  placed  on  the  appropriate 
list  prior  to  award. 

(2)  When  an  agency  is  prepared  to  solicit 
production  or  treatment  proposals  for  a 
motion  picture  or  videotape,  the  contracting 
officer  will  contact  the  Executive  Agent  and 
request  the  names  of  producers  from  the 
QFPL  or  QVTL  The  Executive  Agent  will 
furnish  names  in  increments  of  ten.  The 
names  furnished  will  be  selected  from  the 
QFPL  or  QVPL  on  a  random  basis. 

(3)  The  agency  will  solicit  proposals  from 
all  firms  referred  by  the  Executive  Agent. 
Proposals  must  be  solicited  from  at  least  ten 
producers  for  each  requirement  (unless  a 
noncompetitive  acquisition  is  justified  in 
accordance  with  the  FAR).  Agencies  will 
determine,  in  light  of  the  specific  film  or 
videotape  to  be  produced,  whether  more  than 
ten  proposals  should  be  solicited.  As  a 
general  guide,  however,  agencies  should  not 
request  more  than  ten  names  from  the 
Executive  Agent  for  productions  estimated  to 
cost  less  than  $100,000.  Any  producer  on  the 
QFPL  or  QVPL  may  request  a  copy  of  an 
agency's  request  for  proposals.  Offers 
received  from  such  producers  shall  be 
evaluated  in  the  same  manner  as  offers 
received  from  solicited  producers. 

g.  Small  Business  Procurements 

(1)  The  Executive  Agent  will  provide  the 
names  of  small  business  producers  from  the 
QFPL  and  QVPL  when  an  agency  has  decided 
to  set  aside  a  procurement  for  small  business 
concerns. 


(2)  The  agency  shall  indicate  in  its 
requesting  memorandum  to  the  Executive 
Agent  that  the  procurement  will  be  set  aside 
in  order  to  get  a  listing  of  only  small  business 
producers. 

h.  Small  Purchase  Requests 

(1)  Agencies  may  use  the  system  for  small 
purchase  requests,  as  defined  in  FAR,  Part  13. 

(2)  To  do  so,  agencies  must  apply,  in 
writing,  with  a  copy  of  the  small  purchase 
request,  to  the  Executive  Agent  requesting 
three  to  five  names  to  be  randomly  selected 
from  the  QFPL  or  QVPL  in  a  specified 
geographical  location. 

8.  Exceptions  to  Mandatory  Use  of  the 
QFPL  or  QVPL 

a.  The  QFPL  or  QVPL  is  mandatory  for  use 
by  all  Federal  agencies,  except  when; 

(1)  A  noncompetitive  (sole  source) 
acquisition  is  justified  and  conducted  in 
accordance  with  the  FAR, 

(2)  A  contract  is  made  pursuant  to  section 
8(a)  of  the  Small  Business  Act.  Such  contracts 
will  be  handled  in  accordance  with  existing 
regulations  and  use  of  the  uniform  system  is 
not  required. 

(3)  A  contract  is  required  for  work  in  which 
the  development  of  a  motion  picture  or 
videotape  productions  represents  less  than  50 
percent  of  the  cost  of  the  contract.  In  such 
cases,  an  agency  may  determine  that  the 
involvement  or  production  by  the  prime 
contractor  is  essential  for  continuity  or  is 
more  cost  effective  than  separately 
contracting  for  the  audiovisual  productions. 
If.  however,  such  productions  are  to  be 
accomplished  through  a  subcontract,  the 
contractor  should  be  encouraged  to  use 
producers  from  the  QFPL  and  QVPL 

(4)  A  contract  is  made  for  sound  slide  or 
multimedia  productions  or  for  separate  media 
production  support  services,  such  as 
photography,  editing,  sound  recording,  or 
rerecording,  sound  mixing,  artwork,  and  so 
forth.  Existing  regulations  and  directives  will 
be  followed  in  such  instances.  If  production 
support  services  are  obtained  by  contract,  the 
total  cost  of  the  services  shall  not  exceed  50 
percent  of  the  estimated  total  cost  of  the 
production. 

(5)  A  contract  is  made  for  sUde/tape 
productions. 

b.  These  exceptions  do  not  exempt 
agencies  from  the  reporting  requirements 
specified  in  paragraph  9 — Reporting, 
Requirements. 

9.  Reporting  Requirements.  All  motion 
picture  and  videotape  productions  acquired 
through  contract  will  be  reported  to  the 
Federal  Procurement  Data  Center  under 
Service  Code  T006  and,  annually  to  the 
National  Audiovisual  Center,  using  the 
Standard  Form  203.  The  Executive  Agent  will 
monitor  these  reports  to  ensure  appropriate 
use  of  the  QFPL  and  QVPL 

10.  Federal  Acquisition  Regulatory 
Council.  The  Federal  Acquisition  Regulatory 
Council  shall  ensure  that  the  policies 
established  herein  shall  be  incorporated  in 
the  FAR  within  210  days  of  the  effective  date 
of  this  letter. 

11.  Judicial  Review.  This  Policy  Letter  is 
not  intended  to  provide  a  constitutional  or 
statutory  interpretation  of  any  kind  and  it  is 
not  intended,  and  should  not  be  construed,  to 
create  any  right  or  benefit,  substantive  or 


procedural,  enforceable  at  law  by  a  party 
against  the  United  States,  its  agencies,  its 
officers,  or  any  person.  It  is  intended  only  to 
provide  policy  guidance  to  agencies  in  the 
exercise  of  their  discretion  concerning 
Federal  contracting.  Thus,  this  Policy  Letter  is 
not  intended,  and  should  not  be  construed,  to 
create  any  substantive  or  procedural  basis  on 
which  to  challenge  any  agency  action  or 
inaction  on  the  ground  that  such  action  or 
inaction  was  not  in  accordance  with  this 
policy  letter. 

12.  Effective  Date.  This  Policy  Letter  is 
effective  30  days  after  the  date  of  issuance. 
VV^ile  full  implementation  of  these  policies 
must  await  needed  change  to  the  FAR,  it  is 
expected  that  agencies  will  take  all 
appropriate  actions  in  the  interim  to 
Implement  this  policy  that  are  not  dependent 
upon  regulatory  change. 

13.  Information.  Questions  or  inquiries 
about  diis  Policy  Letter  should  be  directed  to 
Linda  Mesaros,  Office  of  Federal 
Procurement  Policy,  725  17th  Street,  NW, 
Washingtoa  DC  20503.  telephone  (202)  395- 
3501. 

Allan  V.  Buiman, 

Administrator. 

[FR  Doc.  92-7701  Filed  4-2-92;  8:45  amj 

BILUNG  COO€  3MO-01-M 


THE  PRESIDENTIAL  COMMISSION  ON 
THE  ASSIGNMENT  OF  WOMEN  IN  THE 
ARMED  FORCES 


Meetings 

The  commission  will  hear  testimony 
from  milita.'7  services  on  policies 
pertaining  to  the  assignment  of  female 
service  members. 

Dates:  Monday  April  6,  and  Tuesday  April 
7,  8  a.m.  to  5  p.m. 

Address:  Washington,  DC. 

Please  contact  Kevin  Kirk  at  (202)653-0864 
for  exact  location  of  hearings. 

Sincerely. 
W.S.  Orr. 

StaffDirector. 

[FR  Doc.  92-7677  Filed  4-2-92;  8:45  am] 

BILLING  COOe  6620-CD-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  (Collins  Industries,  Inc., 
Common  Stocl(,  $,10  Par  Value)  File 
No. 1-9801 

March  30,  1992. 

Collins  Industries,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  E.xchange  Commission 
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{"Commission  '),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  ruie  12d2-2(dj 
promulgated  thereunder,  to  withdraw 
the  above  specified  secunty  from  Hstins 
and  registration  on  the  American  Slock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  secunty  from 
listing  and  registration  include  the 
following; 

According  the  Compdny,  the  Board  of 
Directors  of  the  Company  (the  "Board") 
unanimously  approved  resolutions  on 
February  2a  1992  to  withdraw  the 
Company's  Common  Stock  from  listing 
on  the  Amex  and,  instead,  list  such 
Common  Stock  on  the  National 
Association  of  Securities  Dealers 
Automated  Quotations  National  Market 
System  ("NASDAQ/NT^S").  The 
decision  of  the  Board  followed  a  length 
study  of  the  matter,  and  was  based  upon 
the  belief  that  listing  of  the  Common 
Stock  on  NASDAQ/NMS  will  be  more 
beneficial  to  its  stockholders  than  the 
present  listing  on  the  Amex  because: 

(1)  It  is  believed  that  the  NASDAQ/ 
N'MS  system  of  competing  market- 
makers  will  result  in  increased  visibility 
and  sponsorship  for  the  Common  Stock 
than  is  presently  the  case  with  the  single 
specialist  assigned  to  the  stock  on  the 
Amex. 

(2)  It  is  believed  that  the  NASDAQ/ 
NMS  will  offer  the  opportunity  for  the 
Com.pany  to  srr  jre  a  select  group  a 
market-makers  and  through  their 
sponsorship  expand  the  capital  base 
available  for  trading  in  its  Common 
Stock. 

(3)  It  is  believed  that  firms  making  a 
market  in  the  Company's  Common  Stock 
will  be  inclined  to  issue  research  report.s 
concerning  the  Company,  thereby 
increasing  the  number  of  firms  providing 
institutional  research  and  advisory 
reports. 

Any  interested  person  may,  on  or 
before  April  20, 1992  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Elxchange  Conunission.  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commisison  for  the  protection  of 
investors.  The  Commisison.  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 


For  the  CommiMion.  by  tne  Dni&ion  i>f 
Market  ReguiaUon.  pursuant  lo  ai  :t-sit;»  o 
authority, 
jonatfaan  G.  Kati, 
Secretary 
[FR  Doc  92-7669  Piled  4-2-92;  8:45  am) 

BILUMQ  COOC  (010-«t-M. 

[ReL  No.  IC- 18634;  611-46851 
Cypress  Fund,  Inc.;  ApplteatJon 

Mrtrt;h  27,  1992. 

AGE>»CY:  Securities  and  Flxi  hoi,j<e 
Commission  (  SEC'  or    Commission"). 
action:  .^Jotlce  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCAPrr  Cypress  Fund,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  Act. 

FILING  date:  The  application  on  Form 
N-8F  was  filed  on  September  5. 1991 
and  amended  on  March  20.  1992. 
HEARMO  Oft  NOTIFICATION  OF  HCARtWG: 
An  order  granting  the  application  will  h*' 
issued  unless  the  SEC  orders  a  hoHnnjj 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretarv'  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  21,  1992,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  vkTiter's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretarj' 

ADDRESSES:  Secretary'.  SEC,  450  5th 
Street.  NW,  Washington.  DC  2054^, 
Applicant.  1285  Avenue  of  the  Americas. 
New  York.  New  York  10019. 
FOR  FURTHER  INFORMATION  CONTACT: 
Felice  R.  Foundos,  Staff  Attorney.  (2(32j 
272-2190,  or  Barry  D,  Miller,  Senior 
Special  Counsel.  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  18  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SFC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end.  non- 
diversified  management  company 


incorporated  under  the  laws  of 
Maryland.  On  May  30. 1986,  applicant 
filed  a  notification  of  registration 
pursuant  lo  section  8(8)  of  the  Act  which 
was  amended  on  |une  3, 1986.  On  May 
30, 1986,  applicant  also  filed  a 
registration  statement  pursuant  to 
section  8(b)  of  the  Act  and  a  registration 
statement  ptirsuant  to  the  Securities  Act 
of  1933,  which  registered  an  Irtdefinite 
number  of  shares  of  common  stock.  The 
registration  statement  became  effective 
on  October  23. 1986. 

2.  As  reflected  in  proxy  materials 
dated  March  28. 1991  (attached  as 
Exhibit  F  to  the  initial  application). 
applicant's  board  of  directors,  in 
September  1989,  determined  that  action 
should  be  taken  if  the  market  price  of  its 
shares  remained  at  a  material  discount 
from  net  asset  value  ("NAV")  to  enable 
shareholders  to  realize  the  NAV  of  their 
shares.  On  November  27, 1990.  the  board 
decided  to  make  a  tender  for  all  of 
applicant's  outstanding  shares.  TTie 
tender  offer  was  consummated  on 
January  2, 1991,  and  84%  of  applicant's 
outstanding  shares  were  tendered.  On 
January  15, 1991,  applicant's  board  of 
directors  took  note  of  the  small  size  of 
applicant  resulting  from  the  tender  offer, 
considered  various  alternatives,  and 
approved  a  plan  of  liquidation  and 
dissolution.  On  February  21, 1991, 
applicant  filed  proxy  materials  with  the 
Commission  relating  to  the  proposed 
dissolution.  Applicant's  shareholders 
approved  the  Plan  at  the  annual 
shareholders'  meeting  held  on  March  28. 
1991. 

3.  Pursuant  to  the  Uquidation, 
apphcant  sold  its  portfolio  securities 
and  other  assets  between  April  1991  and 
July  1991.  Apphcant's  portfoho  secunties 
were  sold  at  market  prices  in  open 
market  sales.  No  brokerage 
commissions  were  paid  thereon  to  the 
applicant's  investment  adviser.  Mitchell 
Hutchins  Asset  Management,  Inc.,  or  lo 
any  of  its  affiliated  persons. 

4.  On  or  about  June  13, 1991.  apphcant 
sent  shareholders  of  record  transmittal 
forms  for  the  purpose  of  surrendering 
shares  of  the  applicant  in  exchanjje  for 
liquidating  distribubons.  On  .A  ly  i-ii  ,»>, 
1981.  applicant  made  an  initial 
liquidating  redemption.  Each 
shareholder  recen f<:l  $5.  '-i.'  per  share. 
representing  the  net  as.set  value  per 
share  on  that  date  As  additional 
sharehfiiiiers  surrvndcifd  their  fhares, 
apphcantfa  rnnof'  Mjti5ieu.,f'n' 
distributKiDB  viWt)  each  h.^wir*' holder 
receiving  an  umouni  equ.ii  to  the  next 
asset  value  per  Rhare  on  tni  i).ii<'  of  the 
distribution. 

5.  At  the  time  of  iihnu  the  ,,rn«-Ti<Jn'U'nt. 
applicant  had  as.'iets  loteilinfj  $»i7  Mi'i  02, 
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with  91  shareholders  of  record.  Of  these 
assets.  $6,620.17  are  reserved  for  the 
payment  of  existing  and  anticipated 
debts  and  obligations  of  the  applicant, 
including  necessary  expenses  of 
liqaidation.  Applicant's  remaining 
assets  are  invested  in  tlie  U.S.  Treasury 
bills. 

6.  On  the  date  of  the  order  declaring 
applicant  has  ceased  to  be  an 
investment  company,  control  over  the 
applicant's  remaining  assets  will  be 
transferred  to  Provident  Financial 
Processing  Corporation  ("Liquidating 
Agent'  )  as  liquidating  agent  of 
applicant.  Such  assets  (excluding  assets 
to  be  used  for  the  payment  of  debts  and 
obligations  of  applicant)  will  be  held  by 
the  Liquidating  Agency  for  the  sole 
benefit  of  the  remaining  shareholders. 
The  Liquidating  Agent  may  incur 
reasonable  expenses  in  locating  the 
remaining  shareholders  and  charge 
these  expenses  against  the  undistributed 
assets  at  the  time  the  expenses  are ' 
incurred. 

7.  Pursuant  to  instructions  from  the 
apphcant's  directors,  the  Liquidating 
Agency  will  invest  applicant's  remaining 
assets  (pending  distribution  to 
shareholders  or  payment  of  debts)  in 
money  market  instruments  or  money 
market  mutual  funds.  Not  earlier  than 
June  13, 1994,  the  Liquidating  Agency 
may  made  a  final  distribution  of  all 
surplus  assets  remaining  under  its 
control  to  those  shareholders  who  have 
proved  their  interests  and  are  entitled  to 
distribution.  Any  assets  remaining 
unclaimed  60  days  after  the  final 
disLnbution  for  any  reason  will  be 
presumed  abandoned  and  will  be 
reported  to  the  appropriate  state  office 
in  accordance  with  relevant  provisions 
of  Maryland  law.  The  Liquidating  Agent 
will  provide  applicant's  directors  with 
periodic  reports  concerning  its  activities. 

8.  Applicant's  directors  may  terminate 
the  agreement  with  the  Liquidating 
Agent  at  any  time  upon  60  days  written 
notice.  If  terminated,  applicant's 
directors  will  appoint  a  new 
independent  liquidating  agent  to  provide 
the  services  formerly  provided  by  the 
Liquidating  Agent.  If  not  earlier 
terminated,  the  agreement  will  terminate 
upon  the  final  distribution  of  applicant's 
remaining  assets. 

9.  At  the  time  of  filing  the  amendment. 
the  only  known  debts  of  applicant  that 
remain  outstanding  are  to  professionals 
and  trade  creditors  for  which  an 
adequate  reserve  has  been  established 
as  described  above.  Any  amounts 
remaining  after  the  payment  of  such 
debts  will  become  part  of  the  assets 
available  for  distribution  to 
shareholders.  Applicant  incurred 
approximately  SSO.OOO  in  expenses  in 


connection  with  the  liquidation, 
consisting  of  legal  expenses,  expenses  of 
printing  and  mailing  communications  to 
shareholders,  and  miscellaneous 
accounting  and  administrative  expenses. 

10.  At  the  time  of  filing  the 
amendment,  applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceedings. 

11.  Applicant  is  neither  engaged  in  nor 
proposes  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

12.  On  June  11, 1991.  applicant  filed 
articles  of  dissolution  with  the  Maryland 
Department  of  Assessments  and 
Taxation. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonatfaan  G.  Katz. 
Secretary. 

[FR  Doc.  92-7672  Filed  4-2-fl2;  8:45  am] 
BIUJNQ  C00€  8010-01-M 


Sei'-Reguiaton,'  Organizations.  Order 
Granting  Application  To  St'ike  From 
Listing  and  Registration,  the  Pacific 
Stock  Excriange,  Inc.  iLouisiana 
Pnci'ic  Resources  Inc..  Cornmon 
Siocd,  $.20  Par  Vaiue;  File  No.  1-98 

March  30, 1992. 

The  Pacific  Stock  Exchange,  Inc. 
("Exchange")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  and  rule  12d2-2(c) 
promulgated  thereunder  to  strike  the 
above  specified  security  from  listing  and 
registration  thereon. 

The  reason  alleged  for  striking  this 
security  from  listing  and  registration 
include  the  following: 

According  to  the  Exchange,  Louisiana 
Pacific  Resources,  Inc.  ("Company")  is 
being  delisted,  pursuant  to  Exchange 
Rule  3.5,  because  the  Exchange  believes 
it  is  questionable  whether  the  company 
can  continue  operations  and/or  meet  its 
obligations  as  they  mature. 

The  Commission,  having  considered 
the  facts  stated  in  the  application  and 
having  due  regard  for  the  public  interest 
and  protection  of  investors,  orders  that 
said  application  be,  and  it  hereby  is, 
granted,  effective  at  the  opening  of 
business  on  March  31. 1992. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  92-7668  Filed  4-2-fl2;  8:45  am] 
BiUJMQ  COOC  WIO-OI-M 


Self-Regulatory  Organizations;  Order 
Granting  Application  To  Strike  From 
Listing  and  Registration;  tt>e  Pacific 
Stock  Exctiange.  Inc.  (Com  Tel.  Inc., 
Common  Stock.  $.05  Par  Value)  File 
No.  1-6785 

March  30,  1992. 

The  Pacific  Stock  Exchange,  Inc. 
("Exchange"]  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  and  rule  12d2-2(c) 
promulgated  thereunder  to  strike  the 
above  specified  security  from  listing  and 
registration  thereon. 

The  reasons  alleged  fur  striking  this 
security  from  listing  and  registration 
include  the  following: 

According  to  the  Exchange,  Com  Tel. 
Inc.  ("Company")  has  failed  to  meet  the 
Exchange's  listing  standards,  and, 
therefore,  the  Exchange  seeks  to  delist 
the  issue  pursuant  to  Exchange  Rule  3.5. 

The  Commission  having  considered 
the  facts  stated  in  the  application  and 
having  due  regard  for  the  public  interest 
and  protection  of  investors,  orders  that 
said  application  be.  and  it  hereby  is, 
granted,  effective  at  the  opening  of 
business  on  March  31. 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
fonathan  G.  Katz, 
Secretary. 

[FR  Doc.  92-7670  Filed  4-2-92:  8:45  am] 
BILUNQ  CODE  M10-01-«l 


I  Rel  No.  IC-18633;  811-4637] 

PfOvidentMutual  Convertible 
Securities  Fund,  Inc.;  Application  for 
Deregistration 

M,''-h  27.  1992. 

AGENCY:  Securities  and  Exchange 

C,or"-r,ission  ("SEC"). 

action:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCAMT:  ProvidpniMutual 
Conver'ible  Securities  Fund,  Inc. 
REt.EVANT  ACT  SECTION:  Section  8(f). 

SUMMARY  OF  APPUCATION:  .'\pplicant 

seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  application  on  Form 
N-8F  was  filed  on  January  31.  1992  and 
amended  on  March  13,  1992, 
HEARING  OR  NOTIFICATtON  OF  HEARING: 
,An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
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Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  hy 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  21.  1992.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service 
Hearing  requests  should  state  the  nature 
of  the  wntcr's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretan,', 

ADDRESSES;  Secretary,  SEC,  450  5th 
Street.  N'W.,  Washington,  DC  20549. 
Applicant.  Christiana  Executive 
Campus.  220  Continental  Drive,  Newark. 
Delaware  19713. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barr\-  A.  Mendelson,  Staff  .^ttornfv,  at 
(202)  504-2284,  or  Barry  D.  Miller,  ' 
Branch  Chief,  at  (202)  272-3018  (Division 
of  Investment  Managem.ent,  Office  of 
Investm.eiit  Company  Regulation), 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  com.plete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

APPLICANT'S  REPRESENTATIONS 

1.  Applicant  IS  a  diversified  open-end 
management  investm.ent  company 
organized  as  a  Mar>'land  corporation. 
On  Apnl  11,  1986,  applicant  registered 
under  the  Act  and  filed  a  registraton 
Statement  under  the  Securities  Act  of 
1933,  The  registration  statement  became 
effective  on  August  1,  1986.  and 
applicant's  initial  public  offering 
commenced  on  December  2.  1986. 

2.  On  December  14,  1990.  applicant's 
board  of  directors  approved  an 
Agreement  and  Plan  of  Reorganization 
("Plan")  between  applicant  and 
Provident.Mutual  Total  Return  Trust 
("Total  Return"),  a  diversified  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  Under  the  Plan,  Total  Return 
would  acquire  substantially  all  of  the 
assets  of  applicant  in  exchange  for 
shares  of  beneficial  interest  in  Total 
Return.  According  to  the  combined 
proxy  statement  and  prospectus  dated 
March  29,  1991.  incorporated  by 
reference  into  the  application.  Total 
Return  would  deliver  to  applicant  on  the 
closing  date  the  number  of  Total  Return 
shares  determined  by  dividing  the  net 
asset  value  per  share  of  applicant  by  the 
net  asset  value  per  share  of  Total  Return 
and  multiplying  the  result  by  the  number 
of  applicant's  outstanding  shares  as  of 
the  closing  date  Applicant's 
shareholders  approved  the  Plan  at  a 
special  meeting  held  on  July  11,  1991 


3.  Pursuant  to  the  Plan,  applicant  sold 
Its  portfolio  securities  and  other  assets 
(less  a  reserve  of  $18,114  13  for  unpaid 
expenses)  to  Total  Return  on  July  12. 
1991,  in  a  transaction  that  complied  with 
rule  17a-8  under  the  Act,  The  shares  of 
Total  Return  received  by  applicant  in 
exchange  for  its  assets  were  then 
distributed  to  its  shareholders  pro  ro<o 
in  accordance  with  their  respective 
interests  in  applicant. 

4.  All  expenses  incurred  in  connection 
with  the  liquidation  and  dissolution  of 
applicant  were  borne  by  the  investment 
adviser,  Provident.Mutual  Management 
Co..  Inc..  or  its  parent  company,  Sigma 
American  Corporation. 

5.  .A.pplicant  filed  Articles  of 
Dissolution  with  the  Maryland  State 
Department  of  Assessments  and 
Taxation  on  November  18, 1991. 

6  As  of  the  date  of  the  amended 
application,  applicant  had  no 
shareholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in,  nor  does  it 
propose  to  engage  in.  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority 

lonathan  G  Katz. 

Secretary. 

[FR  Doc.  92-T6~1  Filed  4-2-92;  8:45  am] 

BILUNQ  CODE  a01CM)1-M 


TENNESSEE  VALLEY  AUTHORITY 

Acid  Rain  Program  Designated 
Representative 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Notice. 

summary:  TVA  is  announcing  the 

selection  of  a  "designated 
representative"  and  "alternate 
designated  representative"  to  serve  as 
the  agency's  point  of  contact  with  the 
U.S.  Environmental  Protection  Agency 
and  States  on  acid  rain  program  matters. 
FOR  FURTHER  INFORMATION  CONTACT: 
jerry  L.  Golden.  Manager.  Clf-nn  .-Mr 
Program.  2C  Missionary  Ridge  F'iace, 
1101  Market  Street.  Chattanooga. 
Tennessee  3:^402-2801.  (615)  751-6779. 
SUPPLEMENTARY  INFORMATION:  Under 
title  IV  of  the  clean  air  Act 
.Amendments,  sec  402,  Public  Law  101- 
549.  104  Stat.  2588.  affected  utility  units 
are  authorized  to  act  through  a 
"designated  representative'  (DR)  and 
"alternate  designated  representative" 
(ADR)  in  the  conduct  of  SOj  allowance 
and  acid  ram  permitting  activities.  On 


February  19. 1992,  at  a  public  meeting, 
the  TVA  Board  of  Directors  selected 
TVA's  Senior  Vice  President,  Fossil  and 
Hydro  Power,  J.W.  Dickey,  to  be  TVA's 
DR  for  its  affected  utility  units,  and 
TVA's  Vice  President,  fossil  and  Hydro 
Projects,  W.M.  Bivens.  to  be  TVA's  ADR 
who  will  act  when  the  DR  is 
unavailable.  TVA's  affected  utility  units 
are  those  at  its  Allen,  Bull  Run, 
Cumberland,  Gallatin,  John  Sevier, 
Johnsonville,  Kingston,  and  Watts  Bar 
fossil  plants  in  Tennessee;  Colbert  and 
Widows  Creek  fossil  plants  in  Alabama; 
and  Paradise  and  Shawnee  fossil  plants 
in  Kentucky. 

Dated:  March  6. 1992. 
Edward  S.  Christenbury, 

General  Counsel  and  Secretary. 

[FR  Doc.  92-6159  Filed  4-2-92;  8:45  am) 

BtU-INQ  coot  »170-M-*» 


DEPARTMENT  OF  TRAMSPORT ATtON 

National  Highway  Traffic  S:^'e'y 
Administration 

i  Docket  No  Si-4e   Notice  ?i 

Final  Determtnations  That  Certair 
Nonconforming  Vehicles  A'e  tligitjie 
for  importation 

AGENCY:  National  Highway  Traffic 
Safefv  Administration,  DOT. 
acton:  Final  determinations  that 
cenain  nonconforming  vehicles  are 
eligible  for  importation. 

Summary:  This  notice  announces  final 
determinations  by  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
that  certain  motor  vehicles  that  were  not 
originally  manufactured  to  comply  with 
the  Federal  motor  vehicle  safety 
standards  are  nevertheless  eligible  for 
importation  info  the  United  States 
because  they 

(1)  Are  substantially  similar  to  motor 
vehicles  which  were  originally 
manufactured  tp  conform  to  the  Federal 
standards  and  to  be  imported  into  and 
sold  in  the  United  States,  and 

(2)  Are  capable  of  being  readily 
modified  to  conform  to  all  applicable    - 
Federal  motor  vehicle  safety  standards. 
DATES:  The  final  determinations  are 
effective  on  April  3,  1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Ted  Dayier,  Oifice  of  Vehicle  baieiy 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INf^ORMATION: 

Bac:)v>;roiind 

Under  section  108(c)(3){A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.SC,  1381  et  seg]  (the 
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Act},  a  motor  vehicif?  that  vntA  not 
originally  maaufactiirpd  *o  conform  !o 
all  applicable  Federal  naotnt  venicle 
safety  standards  jhd»i  be  resaaed 
adnisfiion  mto  the  Ututed  States  rn  arwJ 
af  er  [ar.uary  31.  199a  unless  NTfTSA 
has  delemur.ed,  either  por^mjnt  :o  4 
petition  or  on  ita  own  loitiaUve,  thai  ih*: 
motor  vehicle 

is  subs'ant»%  «iTn:iar'o  a  acfor  ireiiicle 

or:gir.ali>  rnamiiactured  tor  tmportatirfn  auil 
id.s  LTto  the  United  Siate*.  cer'-.Ueri  aiKiir 
^''cti'ir'.  IH  <ij(  ihs  Ac;:,  ir.d  of  '^.f  i^^rry 
model  j-«"ar  '   '   'as  'he  ~!r,<j<»!  -•"  'h^-  T.r'yr 

Dema  roHiii'v  "not.ftfipd  'o  'r'^T^fo— n  war! 
ar:ji;.:aDit;  ."cderdi  iTiOtor  vehicle  gaiety 
s'rtT.ddrds, 

(section  108(c)(3)(A)<iHr,'»  or  thji. 
"where  there  ia  do  mbsUiiTiuiiiy  Sitnikir 
United  States  motor  vebicie, '  th«  agericy 
has  determined  that  the 

Safety  features  of  the  motor  vehicle  comply 
virth  or  ar«  capable  of  being  modified  to 
ccmpiy  w'.th  ail  applicable  Federal  raotoi 
.  e+nc^  sa  fety  stHndanfc  based  on  destructive 
test  data  or  such  other  e^.^dcnce  as  the 
Secretary  determinca  fo  be  adeq^iav  "   '  * 

(3ectionl08(c)(3)(A)(i)(II)). 

On  November  2SK 1991.  the  aijer.cy 
published  notice  in  the  Federal  Register 
tha'  it  had  made  tertafive 
detenniTiatior.g  ai  enmbtlitv  with  respect 
to  a  rrir'V"'  .  •'  r-iS^'TU'-"  -  cars  that  were 
not  ongmany  ni.:*nu;ac lured  to  conform 
;□  the  Federal  motor  vehicle  safety 
standards  b..'  met  the  criteria  identified 
above  ;  56  FR  5JS605).  The  reader  is 
referred  to  that  rwtice  for  a  full 
discussion  of  the  factors  teading  to  those 
tentative  determinationa. 

In  accordance  with  section 
10e<cJ(3VCffiii)  of  the  Act,  the  notice 
solicrted  public  comments  on  the 
tentanve  determinations  that  NHTSA 
had  rr.adp.  N'o  comments  were  received. 

F'mai  D«teTBiinatiofn 

Accordirrafy  on  the  basis  of  fh£ 
foregoing  and  the  discussion  in  the 
notkie  of  tenta^rve  determmations. 
N'HTS.-\  he-eby  df^terTmnes  'hat  each  of 
the  passer^sfr  cai^  'r^ted  m  Annex  A  is 
SLibstantiafH  srmilar  to  a  passenger  car 
onginaily  marnrfactured  for  irr.portation 
into  and  sale  m  'he  United  States, 
certit~ed  OTKier  section  114  of  the 
NatJonaf  Traffic  ar^d  Motor  V'ehicle 
Safety  Act,  and  of  Ihe  saire  "TK^dtH  >i?9r, 
and  !S  capa'oie  of  beinfi  rfadiK'  m<idtfiet} 
to  conform  to  aii  apphcabie  Federa! 
inotor  vehniie  safety  slanflards. 

ImportatJrjn  Co<ie  Nombers  for  EJigible 
Vehicles 

The  importer  of  a  vehicle  adn»r»s>bfe 
'jnder  any  fmai  cetemmiaticn  mki.s; 
indicate  on  the  Fcrra  HS-7 
accompany uTjg  entry  the  appropnate 


importation  c<xie  aiimbe'-  (ndir.atm'g  tha! 
the  vpnic.ie  '»  t'h>^.i4p  for  (.'ntrv. 
Im porta t3<m  iocle  ri,iimb*'r«  for  th« 
vehicles  that  atr  covered  by  this  notice 
appear  In  tbe  first  column  of  th*^  fmaF 
detensiiiatian  lisit  in  Anrrpx  A  md^r  the 
•■•   idms  ■VSA»:* 

fees 

Section  108(cK3)<A)(iii)  requires 
registered  importers  to  pay  sach  fees  as 
r^fFSA  rea.Honabiv  est;<bi:shp3  »o  cover 
its  cost  in  maKing  i.i:e'eT-T!inrt'tur».M  under 
s  j'ti'i^i  txin  (iHI)  on  its  own  mitiative 
thai  iDoior  vekkks  are  eiiEiblt?  frr 
impottatioaLPBnoant  to  imp  i»-:r,  anting 
regulations  found  at  \9  (  tH  M4 A 
NHTSA  assesseaa  ff  of  St 56  apon 
each  registered  inrporter  who  submits  a 
statement  of  conformrtv  for  a  vehicle 
covered  by»nrfigfbilt*v  cti'mii nation 
made  or  SffTSA.  i  cwi  mitiative. 

Theft  Preveotioa  Standard  Reminder 

SoBW  td  tbe  passenger  cars  covered 
by  this  Dotke  of  Pinal  DetenninatiQns 

are  inciu.i.-.d  i:  '.-r  .n^"*  subject  to  the 
require  Hie  siLa.  at  -ty  LI  R  part  bA\.  Federal 
Motor  Vehicle  Theft  Prevention 
Standard.  Under  the  standard,  certain 
vehicle  parts  must  be  marked  before  the 
vehicle  can  enter  the  United  States. 
Unlike  its  authority  with  respect  to  the 
Federal  motor  vehicle  safety  and 
bumper  standards,  NFfFSA  has  no 
authority  to  allow  post-entry 
confomrance  of  passenger  cars  subject 
to  the  theft  prevention  standard. 
Accordingly,  the  agency  wishes  to 
advise  importers  who  may  be  interested 
in  importing  a  passenger  car  covered  by 
these  determinationa  to  refer  to 
appendix  A  of  Part  541  to  see  whether 
the  car  appears  on  the  list,  and,  if  it 
does,  to  ensure  that  the  parts  specified 
are  marked  appropriately  and  that  the 
required  certif ieation  label  is  attached 
before  the  car  is  offered  lor  entry. 

(15  U.S.C.  1397(c)(3KAJfi]fn  and 
1397(c)(3)(C)(m):  49  CFR  593.8;  delegation  of 
authority  at  4S  CFR  1.5(^ 

Issued  on:  March  27, 1992. 
ferry  Balpli  Curry, 
AdmnrrsCratar. 

Annex  A.— Nonconkwming  Passenger 
Cars  Eugibi^  for  Entry  into  the  U.S. 


VSA 
Na 


Model  type 


ID 


MocM  yea« 


BMW 

23 

68 

»T8»,  318A; 

520.520  - 

^ 

198a.  an« 

MM. 

ttftt. 
1861. 

69 

525.  5251.. 



Annex  A.— NoNCOf<JFORMtNG  Passenger 
Cars  EutstsLf  for  Entry  into  the 
U.S.— Continued 


VSA 


Mode^ty^ 


Model 


Modetifear 


3« 

3M(alfc 

1974  ttirouqfl 

models) 

I 

1979.  138 1 
tfirougn 

} 

1t?85 

37 

328  M 

isas  ard 

modeisS 

19S8 

i      tbr«Mgrv 

1969 

39 

Testafossa 

■  1999. 

74 

Moffditf  taft 

1980  ITKOugfv 

«K)de«> 

1986 

76 

208.  ?D8  TurtX) 

f  1974  tr»ouflft 

(all  models)     1                        t988. 

Jaguar 


1961  throuflft 

1985 
T9W: 


75 


Z.  280  Z 


197tJ  tt;rouqh 

1977.  >9ea 

and  V98t. 


Porsctie 


60    928- 


1977. 


MercKtaa  Bent 


44 

280SLC 

107  022 

1976 

44 

soostc 

107  026 

1978  VvtMgh 

t9«1 

44 

2«fiSL      -      ... 

107.042 

1*71  itwouqh 

1974.  and 

1977 

44 

350SI..       

t07.043 

1974  tr^roog^ 
1977 

44 

500SL    . 

107  046 

1961  and 

iag3 

44 

560SI 

107  046 

1 986  througti 
1989 

4S 

280SC  (3.5) 

106  067 

1970  antf 
1971. 

45 

aaose  (4.5). 

10&067 

19?0and 

1971. 

61 

280SEL 

1ia025 

1972  through 
1977 

51 

360SFL. 

1t6.029 

1972  th«5«»<jh 
1975.  afld 
198a 

52 

250 ... 

123.026 

1984  »r,d 

1985, 

51 
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T2a060 

1977  through 
1960. 

53 

300SE.. 
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1987. 

53 

380SE 
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53 

420SE 

126.034 
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1969. 

53 
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126  044 

1  t9«t. 

S4 

'  «flp 

i  201  CB2 

i24Loeti 

19M. 

56 

I  260E    .    -_      .- 

1  1986- 

55 

3000  Tu*o 

i   \24.190 

1  >967  »mi^ 

f 

} 

! 

'      1989. 

[FR  Doc.  92-7678  Fifed  4-2-92;  8:45  aroj 
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(Docket  No.  92-14;  Notice  1] 

Chrysler  Corporation  Receipt  of 
Petition  tor  Temporary  Exemption 
From  Seven  Federal  Motor  Vehicle 
Safety  Standards 

Chrysler  Corporation  of  Highland 
Park,  Michigan,  has  petitioned  for  a 
temporary  exemption  from  seven 
Federal  motor  vehicle  safety  standards, 
for  multipurpose  passenger  vehicles  that 
are  electrically  powered.  The  basis  of 
the  petition  is  that  an  exemption  will 
facilitate  the  development  and  field 
evaluation  of  low-emission  motor 
vehicles. 

Notice  of  receipt  of  the  petition  is 
published  in  accordance  with  agency 
regulations  on  the  subject  (49  CFR  part 
555).  and  does  not  represent  any 
judgment  of  the  agency  on  the  merits  of 
the  petition. 

Petition  is  made  on  behalf  of  four  1989 
model  Chrysler  TEVans,  electrically 
driven  versions  of  the  Dodge  Caravan/ 
Plymouth  Voyager  multipurpose 
passenger  vehicle.  The  TEVan  was 
developed  in  cooperation  with  the 
Electric  Power  Research  Institute, 
Southern  California  F-dison  Company, 
the  South  Coast  Air  Quality 
Management  District,  and  the  United 
States  Department  of  Energy.  The  basis 
for  the  petition  is  that  a  temporary 
exemption  allowing  the  offer  for  sale 
and  sale  of  these  vehicles  would 
facilitate  the  development  and  field 
evaluation  of  a  low-emission  motor 
vehicle,  as- provided  by  49  CFR  555.6(c). 
The  vehicles  use  electric  motors 
powered  by  nickel-iron  batteries  that 
replace  the  internal  combustion  engine. 
According  to  Chrysler,  the  TEVans  emit 
air  pollutants  in  amounts  "significantly 
below"  new  motor  vehicle  standards 
applicable  under  section  202  of  the 
Clean  Air  Act.  and  with  respect  to  other 
pollutants,  meet  the  1989  standards 
applicable  to  them.  Therefore,  the 
TEVans  are  low-emission  vehicles  as 
defined  by  section  123{g]  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act. 

The  TEVan  differs  from  regular 
production  vans  as  follows:  The  internal 
combustion  engine,  transm.ission. 
coolant  system,  power  brakes,  gasoline 
fuel  system,  and  power  steenng  system 
have  been  replaced  by  an  electric  drive 
motor,  a  nickel-iron  or  equivalent  batter 
pack,  a  micro-processor  based  battery 
management  system,  a  controller- 
converter-charger  unit,  a  two-speed 
manual  automatic  transmission,  and 
electric-m.otor-dnven  pumps  for  the 
vacuum  power  brakes  and  the 
hydraulically  assisted  power  steenng. 
Finally,  the  hot  water  heater/defroster 
unit  has  been  replaced  by  an  electric 


resistance  type  heating/defrosting 
system. 

Before  their  conversion,  the  four 
TEVans  were  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards.  However,  they 
do  not  comply  with  the  portions  of  the 
standards  indicated  below. 

1.  Standard  No.  102,  Transmission 
Shaft  Lever  Sequence,  Starter  Interlock, 
and  Transmission  Braking  Effect, 

§  3  1.2  The  requirement  for 
transmission  braking  effect  is  met  by 
regenerative  braking,  in  which  the 
electric  motor  becomes  a  generator, 
recharging  the  batteries  and  dissipating 
energy  m  the  process.  Regenerative 
braking  can  be  switched  off  at  the 
option  of  the  dnver  to  restore  steering 
control  on  slippery  surfaces. 

2.  Standard  No.  105,  Hydraulic  Brake 
Systems 

§  5.1.  The  performance  of  the  service 
brake  system  is  predicated  on  the  use  of 
the  regenerative  characteristic  of  the 
drive  motor  to  augment  the  power- 
assisted  hydraulic  wheel  brakes.  The 
motor,  driven  through  the  transmission 
by  the  mass  of  the  coasting  vehicle, 
functions  as  a  generator  to  dissipate 
energy  through  charging  the  drive 
batteries.  In  the  performance  tests  of 
§  5.1.1  Stopping  distance,  however,  the 
transmission  must  be  in  neutral,  and  in 
the  TEVan.  that  would  preclude  the 
contribution  of  regenerative  braking. 
Chrysler  has  not  conducted  tests  using 
regenerative  braking;  however,  in  its 
opinion,  the  TEVan  will  meet  the 
stopping  distance  requirements  of  §  5.1.1 
with  regenerative  braking.  In  the  fade 
and  recovery  test,  §  5.1.4,  the  distance 
specified  between  the  starting  points  of 
successive  brake  applications  at  60  mph 
is  0.4  mile.  The  TEVan  cannot  accelerate 
to  60  mph  m  that  distance,  so  the  test 
cannot  be  conducted  as  prescribed,  but 
Chrysler  believes  that  the  TEVan  could 
comply,  or  nearly  comply,  with  the  fade 
and  recovery  tests,  with  regenerative 
braking,  if  the  TEVan  could  accelerate 
as  specified. 

According  to  the  petitioner,  an 
exemption  would  facilitate  the 
development  and  field  evaluation  of  a 
low-emission  motor  vehicle  by  enabling 
the  petitioner  to  develop  the  electric 
drive  motor,  battery  controller,  battery, 
and  other  subsystems  to  increase  the 
efficiency  and  durability  of  future 
generations  of  electric  vehicles. 

3.  Standard  No.  207,  Seating  Systems. 
§  4.2(a}-{c)  General  performance 

requirements.  The  right  end  floor  pan 
anchor  sockets  for  the  removable  two- 
passenger  second  seat  have  been 
reduced  in  height  below  the  floor  pan  to 
provide  space  for  a  portion  of  the 


battery  pack.  The  modified  sockets  are 
believed  to  be  equivalent  in  strength  to 
the  original,  but  compliance  tests  have 
not  been  performed. 

4.  Standard  No.  210,  Sear  Belt 
Assembly  Anchorages. 

S  4.2  Strength.  The  modified  sockets 
discussed  above  must  also  transmit  seat 
belt  forces  to  the  vehicle  structure 
through  seat-mounted  anchorages.  The 
modified  sockets  are  believed  to  be 
equivalent  in  strength  to  the  original,  but 
compliance  tests  have  not  been 
performed. 

5.  Standard  No.  212.  Windshield 
Mounting. 

6.  Standard  No.  219,  Windshield  Zone 
Intrusion. 

Windshield  mounting  and  zone 
intrusion  performance  are  ultimately 
determined  by  vehicle  front  structure 
crush  characteristics.  The  front  structure 
of  the  base  van.  modified  to  support  the 
electric  drive  train  conformance  is 
believed  to  be  materially  equivalent  in 
strength  to  the  original,  but  a  30  mph 
barrier  test  has  not  been  performed  to 
confirm  compliance. 

7.  Standard  No.  301.  Fuel  System 
Integrity. 

§  5.5  Fuel  spillage:  barrier  crash,  and 
S  5.6  Fuel  spillage:  rollover  A  1.6  gallon 
tank  has  been  provided  just  behind  the 
rear  axle  for  the  fuel  used  in  the  diesel 
fuel-burning  heater/defroster.  The 
integrity  of  the  diesel  fuel  system  has 
not  been  evaluated  with  fixed  and 
moving  bamer  impact  tests;  however,  it 
is  believed  that  the  TEVans  would 
comply  with  the  spillage  limitations  if 
they  were  so  tested. 

The  petitioner  has  requested 
exemptions  for  a  period  of  one  year, 
during  which  it  would  title  and  sell  one 
or  more  of  the  vehicles  for  ongoing 
endurance  evaluation.  An  exemption 
would  also  facihtate  the  development  of 
the  electric  motor,  controller,  and 
battery  for  the  next  generation  of  the 
TEVan.  Chrysler  also  argues  that  the 
exemptions  will  not  unduly  degrade  the 
safety  of  the  vehicles  because  the 
vehicles  from  which  the  TEVans  are 
adapted  were  certified  as  conforming  to 
the  standards. 

Finally,  petitioner  argues  that  granting 
the  exemption  would  be  in  the  public 
interest  and  consistent  with  the  National 
Traffic  and  Motor  Vehicle  Safety  Act 
because  it  would  accelerate  the 
development  of  electrically-driven 
vehicles  and  related  technology  which 
could  help  to  reduce  the  dependency  on 
foreign  oil. 

NHTSA  notes  that  this  petition  differs 
from  the  usual  situation  under  which  a 
petition  is  filed  before  the  manufacture 
of  the  subject  vehicle  has  commenced. 
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However  the  agency  has  concluded 
that,  under  the  circumstances  of  this 
case,  a  petition  may  be  accepted  and. 
further,  that  an  exemption  may  be 
granted,  provided  that  findings 
consistent  with  the  directives  of  section 
123  (15  use.  1410)  can  be  made,  The 
effect  of  an  exemption  is  to  excuse 
conduct  that  is  otherwise  prohibited  by 
section  108)(a)(l)(A)  (15  U.S,C. 
1397(a  tflKA):  the  manufacture  for  sale, 
sale,  offer  for  sale,  introduction  or 
delivery  for  introduction  in  interstate 
commerce,  and  the  importation  into  the 
United  States  of  a  nonconforming 
vehicle,  and  one  that  is  not  certified  in 
accordance  with  section  114  (15  U.S.C. 
1403).  In  this  instance,  the  petitioner 
may  have  introduced  a  nonconforming 
vehicle  into  inter^ta'e  commerce  if  the 
TEVans  have  been  operated  on  the 
public  roads  in  California.  Although  an 
exemption  couSd  not  serve 
retrospectively  to  excuse  such  past 
violation,  the  conduct  in  which  Chrysler 
intends  to  engage,  the  sale  and  offer  for 
sate  of  nonconforming  and  uncertified 
v^r.H  !e9  has  not  yet  occurred.  An 
exemption  wnll  permit  it  to  do  so  without 
violating  section  108{aMl)(A)). 

Interested  persons  are  invited  to 
subm;'  comments  nn  the  petition 
descnbed  above  Comments  should 
refer  to  the  docicet  number  and  be 
submitted  to  Docxet  Section,  National 
Highway  Traffic  Safety  Administration, 
room  51 OT,  400  Seventh  Street  SW., 
Wa?hm8ton.  DC  20590.  It  is  requested 
Dut  not  required  that  10  copies  be 
submitted. 

.A.I1  com^ments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered  and 
will  be  available  for  examination  In  the 
doci<et  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
p<5S8ible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition  will 
be  pubinhed  m  the  Federal  Register 
pursuan'  to  the  authonty  indicated 
below 

Comment  closing  date:  May  4, 1992. 

(15  U.S,C.  1410-  delegations  of  authority  at  49 
CFR  1,50.  and  501.&) 

Issued  on  March  30. 1992. 
Barry  Fslrice, 

\isoaate  Admtnislrator  for  Rulemaking. 
[FR  Doc.  92-7874  Filed  4-2-92;  a45  am) 

SnjJMQ  CODE  4»10-S»-M 


Denial  of  Motor  Vehicle  Defect  Petitiori 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
.Administration  (NHTSA)  under  section 


124  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966,  as  amended 
(15U.S.Cl381e<se9,). 

Mr.  James  D.  Kendrick  submitted  a 
petition  dated  February  14, 1992, 
requesting  NHTSA  to  order  a  safety 
recall  of  certain  passenger  vans 
manufactured  by  Toyota  Motor 
Corporation.  Mr.  Kendrick  claimed  that 
Toyota  vans  produced  prior  to  )uiy  1985 
contain  a  design  defect  that  relates  to 
motor  vehicle  safety,  in  that  inadequate 
torque  on  the  engine  crankshaft  pulley 
bolt  can  allow  the  timing  chain  to  fail 
without  warning,  resulting  in  substantia! 
damage  to  other  internal  engine 
components.  He  further  alleges  that 
when  such  failures  occur  with  the 
vehicle  in  traffic  they  can  "*  *  *  pose  a 
serious  safety  hazard  *  *  *  to  the  ^ 

Toyota  vans'  occupants  and  to  any 
surrounding  vehicles." 

The  petitioner  supports  his  claim  of  a 
design  defect  by  citing  a  Toyota 
Technical  Bulletin  issued  on  December 
2, 1985,  which  changes  the  specification 
of  the  tightening  torque  on  the 
crankshaft  pulley  attaching  bolt  from  80 
foot-pounds  to  116  foot-potinds.  He 
further  claims  that  Toyota  is  well  aware 
of  this  problem  of  inadequate  bolt 
torque  and  the  engine  failtire  which 
could  result,  and  that  Toyota  has 
handled  such  failures  and  the  associated 
costs  of  engine  repair  on  a  case-by-case 
basis. 

In  assessing  the  merits  of  the  petition, 
NHTSA  reviewed  data  and  information 
concerning  such  failures  in  the  subject 
Toyota  vehicles,  as  well  as  previous 
agency  actions  involving  similar  failures 
in  other  vehicles. 

A  review  of  agency  data  files, 
including  information  reported  by 
constmiers  to  the  Auto  Safety  Hotline. 
disclosed  that  there  were  insufficient 
reports  of  crankshaft  pulley  or  bolt 
failures  in  the  subject  vehicles  to 
indicate  that  a  failure  trend  exists,  or 
that  such  a  trend  is  likely  to  develop. 
Only  one  report  of  this  type  of  failure 
involving  Toyota  vans  produced  dunng 
model  years  1982  through  1988  was 
found  in  the  agency's  data  files,  and  a 
total  of  only  seven  possibly  related 
reports  involving  all  1982  through  1986 
Toyota  models  were  identified. 

NHTSA  has  previously  investigated 
crankshaft  pulley  and  bolt  failures  in 
other  vehicles  as  a  possible  safety- 
related  defect.  Engineering  Analysis 
(EA)  82-029  addressed  this  issue  as  it 
related  to  certain  1976  through  1982 
Chevrolet  Chevette  and  Pontiac  T-lOOO 
models.  In  that  investigation,  the 
primary  concerns  were  whether  the 
resulting  loss  of  power  to  engine 
auxiliary  systems,  together  with  engine 
stalling  in  case  of  timing  chain  failure. 


created  a  risk  of  accident  or  injury.  The 
investigation  identified  570  such  failure 
reports  for  a  population  of  IJ.  million 
vehicles. 

In  EAa2-029,  engine  overheating,  the 
loss  of  steering  power  assist,  and  the 
loss  of  alternator  function  resulting  from 
crankshaft  pulley  bolt  failures  did  not 
appear  to  have  caused  significant  safety 
problem.3.  While  a  detached  crankshaft 
pulley  couid  present  a  hazard  to  other 
traffic  as  it  bounced  along  the  road, 
none  of  the  570  failure  reports  disclosed 
evidence  of  damage  to  other  vehicles  or 
of  personal  injuries  having  been 
sustained.  The  property  damages 
reported  were  confined  to  the  engine 
compartments  of  the  vehicles  that 
sustained  the  failures.  In  addition,  the 
risk  of  accident  due  to  timing  chain 
failure  and  engine  stalling  was  not 
significant.  The  investigauon  was  closed 
because  the  problem  of  crankshaft 
pulley  bolt  failures  did  not  appear  to 
have  a  significant  relationship  to  motor 
vehicle  safety. 

The  agency's  ciorrent  review  of 
reported  crankshaft  pulley  bolt  failures 
on  the  Toyota  van  does  not  identify  a 
trond  of  such  failures,  and  Toyota's 
issuance  of  a  bulletin  to  its  dealers  does 
not  constitute  an  unqualified  admission 
that  a  safety  defect  exists.  Even  if  there 
were  clear  and  compelling  evidence  of  a 
defect,  the  agency's  statutory  authority 
IS  restricted  to  action  on  those  defects 
which  pose  a  threat  to  motor  vehicle 
safety. 

NHTSA  is  unaware  of  any  evidence 
that  crankshaft  pulley  bolt  failures  in 
the  subject  vehicles  pose  such  a  threat 
to  motor  vehicle  safety,  and  our 
previous  analyses  of  similar  reported 
failures  in  EA82-029  did  not  result  in  a 
conclusion  that  those  failures  were 
safety  related. 

In  consideration  of  the  available 
information,  we  have  concluded  that 
there  is  not  a  reasonable  possibility  that 
an  order  concerning  the  recall  and 
remedy  of  a  safety-related  defect  would 
be  issued  at  the  conclusion  of  an 
investigation  into  the  petitioner's 
allegations  in  this  matter.  Under  the 
circumstances,  further  commitment  of 
agency  resources  does  not  appear  to  be 
warranted  at  this  time.  Therefore,  the 
petition  is  denied. 

Authonty;  Sec.  \2A.  Public  Uw  <0-492,  88 
Stat  1470  (15  U.S,C.  1410a),  delejiiaiiong  of 
authonty  al  49  CFR  1.30  and  501.3. 

Issued  c^n:  March  27,  1992. 
William  \.  Boehly. 

Associate  Arinvnistm'or  fnrknforcpment. 
(FR  Doc  tl2-7675  Filed  4-2-92;  8;45-aml 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

[Supplement  To  [>epartment  Ctrcutar— 
PubUc  Debt  Series— No.  10-92] 

Treasury  Notes,  Series  X-1994 

Washington,  March  25. 1992. 

The  Secretary'  announced  on  March 
24,  1992.  that  the  interest  rate  on  the 
notes  designated  Series  X-1994, 
described  in  Department  Circular — 
Public  Debt  Series— No.  10-92  dated 
March  19,  1992.  will  be  5^4  percent 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  5%  percent  per  annum 
Gerald  Murphy. 
Fiscai  Assistan!  Secrvtar,\ 
[FR  Doc.  92-7660  Filed  4-2-92;  8:45  am] 

BILUNG  CODE  4S10-40-M 


[Supplement  To  Department  Circular- 
Public  Debt  Series— No.  11-921 

Treasury  Notes,  Series  K-1997 

Washington,  March  26.  1992. 

The  Secretan,'  announced  on  March 
25.  1992,  that  the  mterest  rate  on  the 
notes  designated  Series  K-1997, 
described  in  Department  Circular — 
Public  Debt  Series — No  11-92  dated 
March  19, 1992.  will  be  8Ve  percent 
Interest  on  the  notes  will  be  payble  at 
the  rate  of  6"  s  percent  per  annum. 
Gerald  Murphy, 
Fisca:  Assistant  Secretary. 
[PR  Doc  92-7661  Filed  4-2-92;  8:45  am] 

BILLING  CO0£  4S10-40-M 

Internal  Revenue  Service 

Enhanced  Oil  Recovery  Credit, 
Publication  of  Inflation  Adjustment 
Factor  and  Reference  Price  for 
Calendar  Year  1991 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Publication  of  inflation 

adjustm.ent  factor  and  reference  price 

for  calendar  year  1991  as  required  by 

section  43[b]  of  the  Internal  Revenue 

Code  (26  L'.S.C,  43(b)). 

summary:  The  inflation  adjustment 
factor  and  reference  price  are  used  in 
determining  the  availability  of  the  tax 
credit  for  qualified  enhanced  oil 
recoverv'  costs  under  section  43  of  the 
Internal  Revenue  Code. 
DATES:  The  inflation  adjustment  factor 
and  reference  price  apply  to  qualified 
enhanced  oil  recovery  costs  paid  or 
incurred  during  the  1991  calendar  year. 


INFLATION  FACTOR:  The  inflation 
adjustment  factor  for  calendar  y^ar  1991 
is  1. 

PRICE:  The  reference  price  for  calendar 
year  1991  is  $16.50. 

Because  the  reference  price  for 
calendar  year  1991  does  no!  exceed  $28 
multiplied  by  the  inflation  adjustment 
factor  for  calendar  year  1991,  the 
enhanced  oil  recovery  credit  for 
qualified  enhanced  oil  recovery  costs 
paid  or  incurred  in  1991  is  determined 
without  regard  to  the  phase-out  for 
crude  oil  pnce  increases 
FOR  FURTHER  INFORMATION  CONTACT: 

For  the  inflation  factor — Thomas 
Thompson,  PR:R,  Internal  Revenue 
Service.  1111  Constitution  Ave..  NW., 
Washington,  DC  20224  Telephone 
Number  (202)  874-0585  (not  a  toll-free 
number). 

For  the  reference  pnce — David 
McMunn.  CC:P&SI:6,  Internal  Revenue 
Service,  1111  Constitution  .^ve.,  NW., 
Washington,  DC  20224  Telephone 
Number  (2021  ,566-3.553  (not  a  toll-free 
number) 

Kenneth  E.  Kempaoo. 

Deputy  Associate  Chief  Counsel,  (Domestic/ 
Technical). 
(FR  Doc  92-76^8  Filed  3-31-92;  11:18  am] 

BILUNG  CODE  4S30-01-4I 


Nonconventional  Source  Fuel  Credit 
Publication  of  Inflation  Adjustment 
Factor,  Nonconventional  Source  Fuel 
Credit,  and  Reference  Price  tor 
Calendar  Year  1991 

agency:  Internal  Revenue  Service, 

Treasun,'. 

ACTION:  Publication  of  inflation 
diiiustment  factor,  nonconventional 
source  fuel  credit,  and  reference  price 
for  calendar  year  1991  as  required  by 
section  29  of  the  Internal  Revenue  Code 
(26  U.S.C.  29). 

SUMMARY:  The  inflation  adjustment 
factor,  nonconventional  source  fuel 
credit,  and  reference  price  are  used  in 
determining  the  availability  of  the  tax 
credit  for  production  of  fuel  from 
nonconventionai  sources  under  section 
29  of  the  Internal  Revenue  Code. 
DATE:  The  1991  inflation  adjustment 
factor,  nonconventional  source  fuel 
credit,  and  reference  price  apply  to 
qualified  fuels  sold  during  calendar  year 
1991 

INFLATION  FACTOR:  The  inflation 
adjustment  factor  for  calendar  year  1991 
is  1.7835. 

CREDIT:  The  nonconventional  source  fuel 
credit  for  calendar  year  1991  is  $5.35  per 
barrel-or-oil  equivalent  of  qualified 
fuels. 


PRICE:  The  reference  price  for  calendar 
year  1991  is  $16.50. 

Because  the  above  reference  price 
does  not  exceed  $23.50  multiplied  by  the 
inflation  adjustment  factor,  the  phaseout 
of  credit  provided  for  in  section  29(b)(H 
of  the  Internal  Revenue  Code  does  not 
occur  for  any  qualified  fuel  based  on  the 
above  reference  price. 

FOB  FURTHER  INFORMATION  CONTACT: 

For  the  infioitun  juciur  uno  ^.redit-^ 
Thomas  Thompson,  PR:R,  Internal  y 

Revenue  Service,  1111  Constitution 
Ave.,  NW..  Washington,  DC  20224, 
Telephone  Number  (202)  874-0585  (not  a 
toll-free  number). 

For  the  reference  price — David 
McMunn,  CC:P&SI:6,  Internal  Revenue 
Ser\'ice,  1111  Constitution  Ave.,  NW.. 
Washington.  DC  20224.  Telephone 
Number  (202)  566-3553  (not  a  toll-free 
number), 

Kenneth  E  Kprnpsjir 

Deputy  Associate  Lmef  Counsel.  (Domestic- 
Technical). 
[FR  Doc.  92-7679  Filed  3-31-82: 11:18  am] 

BILLING  CODE  WSO-C^-H 


UNITED  STATES  INFORMATION 
AGENCY 

Winter  Institute  for  the  Study  d  the 
U.S.  tof  Secondary  School  Educaiors 

agency:  United  States  Information 

action:  Notice — Request  for  Proposals. 

SUMMARY:  The  United  States 
Information  Agency  (USIA)  invites 
applications  from  U.S.  universities  to 
conduct  a  graduate  level, 
multidisciplinary  Winter  Institute  for  the 
Study  of  the  U.S.  for  28  secondary 
school  educators  (teacher  trainers, 
curriculum  developers  and  textbook 
writers)  of  English  language,  American 
literature,  government,  history  and 
geography,  coming  primarily  from  Latin 
American  and  African  countries.  The 
Institute  is  conducted  entirely  in  English. 
Participants  approved  to  attend  the 
program  have  a  high-level  fluency  in 
English.  USIA  is  asking  for  detailed 
proposals  from  universities  which  have 
an  acknowledged  reputation  in  fields 
concerned  with  the  Study  of  the  U.S. 
and  expertise  in  conducting  graduate- 
level  programs  for  foreign  educators. 
Final  grant  award  is  subject  to  the 
availability  of  FY  1993  funding, 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  USIA  by  5 
p.m.  Washington,  DC  time,  on  May  29. 
1992.  Faxed  documents  will  not  be 
accepted,  nor  will  documents  post- 
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r^arkeii  S'ay  29  u-j'.  -eceived  ti*  a  iH'.ev 
dd'.e.  It  IS  the  responsibility  cl  each 
applicant  to  ensure  that  proposals  are 
received  by  the  above  deadline. 

Approximate  Institute  dates 
'participants '  arrival  and  departure): 
January  7  to  February  20, 1993. 

Duration:  The  award  will  begin 
approximately  three  months  prior  to 
participants'  arrival  date  of  January  7, 
1993,  for  which  period  only  minimal 
a dmuii strati ve  assistance  costs  will  be 
ailowed.  The  termination  date  will  be 
approximately  March  1, 1993,  a  week 
following  participants'  departure. 
Approximate  hme  period  for  the  activity 
will  ther^ifore  be  October  15  to  March  1. 
No  funds  may  be  expended  until  the 
agreement  is  signed. 
ADDRESSES:  Fifteen  copies  of  ine 
corr-pletcd  application.  Including  the 
required  forms  and  proposal  elements 
listed  in  the  Attachment  Checklist 
provided  with  the  application  packet, 
should  be  submitted  to:  U.S.  Information 
Agency,  Attn:  Winter  Institute  for  the 
Study  of  the  US.  Grants  Management 
Office,  E/XE,  room  357,  301  4th  Street. 
Washington,  DC  20547. 

FOfl  FU*rrHER  TtCHNtCAL  INFORMATIOM 
CONTACT:  Iritcr-i:-^';  L'.S  ...■''Kr.::./^.iuons 
should  contact  Dr.  Kalherine  Passias  at 
the  U.S.  Information  Agency,  Division 
for  the  Study  of  the  U.S.,  E/AAS,  room 
256.  301  4th  St.  SW.,  Washington,  DC 
20547.  telephone:  (202]  619-4557,  to 
request  detailed  appUcafion  packets, 
which  include  award  criteria,  all 
.".ecessary  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
budget  preparation  information,  and  the 
Attachment  Checklist  outlining  the 
contents  of  a  complete  application 
package 

SUPPLSMtNTAPV  infopmation:  The 
authoriiy  for  thi;;  eAC(;ange  pcrogram  is 
contained  in  the  Mutual  Educational  and 
Cultural  Exchange  Act  of  1961,  as 
amended.  Public  Law  87-256  (Fulbright- 
Hays  Act).  The  Fuibright  Program  seeks 
to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  people  of  other  countries.  Programs 
under  the  authority  of  the  Act  "shall 
maintain  their  non-political  character 
and  shall  be  balanced  and 
representative  of  American  political, 
social  and  cultural  hfe  *  *  *"  and  "shall 
maintain  Lheir  scholarly  integrity  and 
shall  meet  the  highest  standards  of 
academic  excellence  *  *  *." 

Overview:  The  Winter  Institute  aims 
to  provide  a  deeper  understanding  of 


U.S.  culture  and  civilization  for 
secondary  school  educators  from  L.atin 
American  and  African  countries  who 
are  concerned  professionally  with  the 
study  of  the  U.S.  The  Institute  will  assist 
participants  by  providing  information 
and  resources  that  can  be  incorporated 
into  curricula  in  their  home  countries. 

Eligibility:  Accredited  colleges  and 
universities  with  graduate  programs  in 
fields  related  to  the  study  of  the  U.S., 
including  consortia  of  universities,  are 
eligible  to  apply.  Proposals  from 
consortia  may  be  submitted  by  a 
member  institution  with  docimiented 
authority  to  represent  all  members.  The 
project  director,  or  one  of  the  key 
program  staff  responsible  for  the 
academic  program,  must  have  an 
advanced  degree  in  a  field  related  to  the 
study  of  the  U.S.  University  staff  escorts 
traveling  under  USIA  cooperative 
agreement  support  must  be  U.S.  citizens 
with  demonstrated  qualifications  for  this 
service. 

Programs  must  conform  to  all  Agency 
requirements,  eligibility  factors  and 
budget  guidelines  contained  in  this 
notice  and  the  application  package  and 
are  subject  to  final  review  by  the  USIA 
contracting  officer.  USIA-funded 
administrative  costs  as  defined  in  the 
application  package  must  not  exceed 
$40,000.  Applications  requesting  more 
than  $40,000  for  administrative  costs, 
and/or  more  than  $170,000  for  total 
institute  costs  to  USIA,  or  that  do  not 
allocate  these  costs  consistent  with  the 
budget  instructions  will  not  be 
considered. 

Review  Process:  USIA  will 
acknowledge  receipt  of  all  proposals 
and  will  review  them  for  technical 
eligibiUty.  Proposals  will  be  deemed 
ineligible  if  they  do  not  fully  adhere  to 
the  guidelines  established  herein  and  in 
the  application  packet.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USLA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  appropriate  geographic  area 
office,  and  the  budget  and  contracts 
offices.  Proposals  may  also  be  reviewed 
by  the  Agency's  Office  of  General 
Counsel.  Funding  decisions  are  at  the 
discretion  of  the  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  cooperative 
agreement  awards  resides  with  I'SI.X  s 
contracting  officer. 

Review  Criteria:  Technically  eligible 
applications  will  be  competitively 
reviewed  according  to  the  following 
criteria: 


1.  Overall  quality.  Academic  rigor  and 

imaginative  design. 

2.  Institutional  capacity.  Proposed 
resources  and  approaches  should  be 
adequate  and  appropriate  to  achieve  the 
program  goals.  Careful  planning  should 
be  evidenced. 

3.  Experience  with  foreign  educators; 
track  record  with  international 
exchange  programs. 

4.  Value  to  U.S. -partner  country- 
relations.  Assessments  by  USIA  s 
geographic  area  desk  and  overseas 
officers  of  the  need,  potential  impact 
and  significance  in  the  partner 
country{ies). 

5.  Plan  for  an  evaluation  at  the 
conclusion  of  the  institute  by  the  grantee 
Institution. 

6.  Evidence  of  strong  on-site 
administrative  and  managerial 
capabilities  (with  specific  discussion  of 
how  managerial  and  logistical 
arrangements  will  be  undertaken). 

7.  Experience  of  professionals  and 
staff  assigned  to  the  program. 

8.  Availability  of  local  and  state 
resources  for  the  orientation  and 
Institute, 

9.  Quality  of  the  educational/cultural 
tour  designed  to  enhance  and 
complement  the  academic  program. 

10.  Cost-effectiveness  and  cost- 
sharing. 

11.  Track  record  of  past  grantee 
institutions;  demonstrated  potential  of 
new  applicants. 

NotJce:Jhe  terms  and  conditions 
published  in  this  RFP  are  binding  and 
may  not  be  modified  by  any  USIA 
representative.  Explanatory  information 
provided  by  the  Agency  Lhat  contradicts 
published  language  v\ill  not  be  binding. 
Issuance  of  the  RFP  does  not  constitute 
an  award  commitment  on  the  part  of  the 
Government.  Final  awards  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USLA 
procedures. 

Notification:  M\  applicants  will  be 
notified  of  the  results  of  the  review 
process  on  or  about  August  15, 1992. 
Awarded  grants  will  be  subject  to 
periodic  reporting  and  evaluation 
requirements. 

Da'fd;  March  27.  1992. 
Barry  Fulton, 

Deputy  Associate  Director.  Bureau  of 
Educational  and  Cultural  Affairs. 
[FR  Doc.  92-7653  Filed  4-1-92;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in   the   Sunshine 
Act'     (Pub    L    94-409)    5   U  S  C     552b(e)(3) 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
IJ.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  am.  on 
Tuesday,  April  7.  1992.  to  consider  the 
following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Memorandum  re.  Increase  in  funding 
authority  for  development  of  Legal  Division 
Information  Management  System  (IJDIMS). 

Discussion  Ai;enda 

Memorandum  and  resolution  re:  (1)  Final 
amendments  to  the  Corporation's  rules  and 
regulations,  entitled  "Minonty  and  Women 
Outreach  Program."  which  establish  in 
regulatorv'  form  an  outreach  program  to 
maximize  the  participation  of  minorities  and 
women,  and  firms  owned  by  minorities  and 
women  in  ail  Corporation  contracts:  and  (2)  a 
Corporation  directive  implementing 
procedures  to  ensure  to  the  fullest  extent 
practicable  thai  firms  owned  by  minorities 
and  women  are  given  the  opportunity  to 
participate  in  all  contracting  activities  that 
the  Corporation  enters  Into  for  goods  and 
scr\'ices. 

Memorandum  and  r«soiution  re  Statement 
of  Policy  Regarding  .'\pplicatio.TS  for  Dept)si! 
Insurance 

Memorandum  and  resolution  re  Proposed 
amendments  to  Part  327  of  the  Corporation's 
rules  and  regulations,  entitled 
"Assessments,'  which  would  increase  the 
assessment  to  be  paid  by  Dank  Insurance 
Fund  members  during  the  second  half  of 
calendar  year  1992  and  thereafter. 

Memorandum,  and  resolution  re:  Proposed 
amendments  to  Part  327  of  the  Corporation's 
rules  and  reeulations,  entitled 
"Assessments,    which  would  incrpiisc  'hf' 
assessment  to  be  paid  by  Savings 


Association  Insurance  Fund  members  during 

the  second  half  of  calendar  year  1992  and 
thereafter 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
N  \V..  Washington.  D,C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr  Robert  E.  Feldman.  Deputy 
Executive  Secretary  of  the  Corporation. 
at  (202)  898-6757. 

Dated:  March  31. 1992. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Deputy  Executive  Secretary. 
[FR  Doc,  92-7843  Filed  4-1-92;  1:42  p.m. 

BILUNG  coot   671*-0-*l 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:30  a.m.  on  Tuesday,  April  7, 1992, 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2),  (c)(6),  (c)(8),  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  Title  5,  United  States  Code, 
to  consider  the  following  matters: 

Summary  Agenda 

No  substar.'ivp  discussion  of  the 
following  i't;ni.s  :s  irticipated.  These 
matters  will  be  rp'-riv-.i  with  a  single 
vote  unless  a  meniue:  ui  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Report  of  the  Director,  Division  of 

Supervision 
Reports  of  the  Office  of  Inspector 

Ceneral 

Audi!  Report  re: 
South  Brunswick  Consolidated  Office.  Cost 
Center— 505  (Memo  dated  February  14, 
1992) 
.•\udit  Report  re: 
Columbia  First  Bank,  a  Federal  Savings 
Bank.  Arlington.  Virginia.  Assistance 
Agreement,  Case  Number  C-250c  (Memo 
dated  Kebruar>  19  1992) 
Audit  Report  re: 
First  Cibraltar  Bank,  FSB,  Dallas.  Texas. 
Assistance  .'Agreement.  Case  Number 
SW-021  (Memo  dated  March  8,  1992) 
.Audit  Report  re; 
Franklin  Federal  Bancorp,  F.S.B..  Austin. 
Texas,  .Assistance  Agreement  Case 


Number:  SW-016c  (Memo  dated  March  5, 
1992) 
Audit  Report  re: 
InterWest  Savings  Bank.  A  Federal  Savings 
Bank,  Oak  Harbor.  Washington. 
Assistance  Agreement.  Case  Number  C- 
301c  (Memo  dated  March  6, 1992) 
Audit  Report  re: 
Jackson  County  Federal  Bank,  FSB, 
Medford,  Oregon.  Assistance  AgreemenL 
Case  Number  C-381c  (Memo  dated 
March  6, 1992) 
Audit  Report  re: 
New  West  Federal  Savings  and  Loan 
Association.  Stockton,  California  and 
American  Savings  Bank,  F.A..  Stockton, 
California.  Assistance  AgreemenL  Case 
Number  C-379  (Memo  dated  March  12. 
1992) 
Audit  Report  re: 
Security  Trust  Federal  Savings  and  Ix)an 
Association,  Oak  Ridge.  Tennessee. 
Assistance  Agreement,  Case  Number:  C- 
254c  (Memo  dated  February  24, 1992) 
Audit  Report  re: 
Capitol  Bank  and  Trust  Company,  Boston, 
Massachusetts  (4308)  (Memo  dated 
February  27. 1992) 
Audit  Report  re: 
The  National  Bank  of  Washington. 
Washington.  DC  (4257)  (Memo  dated 
March  13. 1992) 
Audit  Report  re: 
Inventory  Closing  Procedures.  Oklahoma 
City  Consolidated  Office  (Memo  dated 
March  6. 1992) 
Audit  Report  re: 
Financial  and  Compliance  Audit  of  the 
Broadmarket  Square  (Memo  dated  March 
4.1992) 
Audit  Report  re: 
Financial  and  Operational  Audit  of  the 
Haverhill  Park  Apartments  (Memo  dated 
March  13, 1992) 
Audit  Report  re: 
Financial  and  Compliance  Audit  of  the 
Meadowstone  Place,  (Memo  dated 
March  13,  1992) 
Audit  Report  re: 
Financial  and  Compliance  Audit  of 
Ramada  Hotel,  Tyler,  Texas  (Memo 
dated  March  13, 1992) 
Audit  Report  re: 
Financial  and  Operational  Audit  of  the 
Terrace  Tower  II  Office  Building  (Memo 
dated  February  28, 1992) 
Audit  Report  re: 
Financial  Audit  of  the  Vineyard 
Apartments  (Memo  dated  February  28, 
1992) 
Audit  Report  re: 
Financial  and  Operational  Audit  of  the 
Waterveiw  Office  Center  (Memo  dated 
February  28, 1992) 
Audit  Report  re: 
Audit  Report  on  the  Management  and 
Operations  of  the  Westchester  Office 
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C.'."*'-r  by  Cambndge  Ntanagement  Inc. 
(Mpido  dated  February  21, 1992) 
Audit  Report  re: 
Audit  of  Division  of  Liquidation  Oversight 
of  Property  Management  Companies 
(Memo  dated  March  12. 1992) 
Audit  Rejiort  re; 
Audit  of  Division  of  Supervision  Off-site 
Monitoring  Function  (Memo  dated  March 
13. 19S2) 
Aud)t  Report  re: 
Audit  of  Legal  Expenses  Paid  to  the  Law 
Firm  of  Craves,  Dougherty.  Hearon  & 
Moody  (Memo  dated  March  13. 1992) 
Audit  Repc-t  re: 
Summary  Report  on  the  Travel  Voucher 
Reviews  of  the  Board  of  Directors  (Memc 
dated  March  13, 1992) 

Recommendaliona  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
'ennination-of-ins'jrance  proceetiings, 
suspension  of  remo\'aI  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  therecf: 

Narr.M  of  perscr.s  and  names  and  locations 
of  Jppr>;   ory-  institutions  authorized  to  be 
exempt  frsm  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(6).  (c)(8).  and 
ic)(9)(A)(ii)  of  the  "Govenjment  In  the 
Sunshine  Act"  (5  U.S.C  552b{c){6).  (c)(8).  and 
(c)(91(A](ii)). 

Nota:  Some  matters  fallir>g  within  this 
category  m.ay  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  iixpiv  "nar  suostantive  discussion  of 
'.'nom  rnariers  wu,  .x:cur  at  tbc  meeting. 

Discussion  Agenda 

Personnel  actions  regarding  appointments. 
promotions,  administrative  pay  Increases, 
r^asaignments.  retirements,  separations, 
removals,  etc.: 

Names  cf  employees  authorized  to  l>e 
exeiTipt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(e]  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2)  and  [cM6)). 

Matters  relating  to  the  possible  closing  of 
certain  Insured  banks: 

Names  and  locations  of  banks  authorized 
to  be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8),  (c)t9)(A)(ii), 
and  (c)(9)(B)  of  the  -Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(cM8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
N.W.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202)  893-^757. 

Dated:  March  31  1992. 


Federal  Deposit  Insurance  Corporation. 

Robert  E  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  92-7844  Filed  4-1-92;  1:42  pm] 


FEDEHAL  RFnnEMENT  THRIFT 

TIME  s»4D  PLACfc:  iO:00  a.m..  April  20, 

l'> 

PUKCE:  5th  Floor.  Conference  Room.  805 

Fifteenth  Street.  N.W..  Washingtoa  D.C 

status:  Open. 

MftT-FRS  TO  BE  CONSiOt.,-^f  D", 

1.  Approval  of  the  minutes  of  the  last 
meeting. 

2.  Annual  financial  audit  presentation  by 
Arthur  Andersen  &  Co. 

3.  Thrift  Savings  Plan  activities  report  by 
the  Executive  Director 

CONTACT  PERSON  FOR  MORE 

infobma'iom:  Tom  Trabucco.  Director, 
Office  of  External  Affairs.  (202)  523- 
5660. 

Dated:  March  30. 1992. 
Franda  X.  Cavanaugh. 

Executive  Director  Federal  Retirement  Thrift 
Investment  Board. 

'FR  Doa  92-^^2  Fi'.ed  4-1-02;  ia29  am] 

SILLINa  cow   i.'SO-O-H 

NATIONAL  COUWCIL  ON  DISABILITY 
O'lflrterly  ML-_:_..g  ii:;l;  C._n;'t'rence 
suMUARV:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
'forthcoming  quarterly  meeting  of  th*' 
National  Council  on  Disability  and 
conference  addressing  the  unique  needs 
of  minorities  with  disabilities.  This 
notice  also  describes  the  functions  if 
the  National  Council  Notice  of  this 
meeting  is  required  under  section 
522(b)(10)  of  the  "Government  in 
Sunshine  Act"  (P.L  94-409). 
dates:  Quarterly  Meeting — 
.May  4, 1992,  8:30  a.m.  to  5«)  p.m. 
May  5.  1992,  8:30  a  jn.  to  5:00  p.m. 
location:  Ramada  Renaissance  Hotel, 
luul  t,a3t  County  Line  Road,  Jackson. 
Mississippi,  1-601-957-2800. 
DATES:  Conference  addressing  The 
Unique  Needs  of  Minorities  with 
Disabilities:  Setting  an  Agenda  for  th*' 
Future — 

May  6. 1992.  8:30  a jn.  to  bJOO  pjn. 
May  7. 1992,  8:30  ajn.  to  5:00  pjn. 
location:  Jackson  State  University. 
Ca.^;;--s  Student  Union.  Jackson. 
Mississippi,  1-601-968-2370. 
FOn  FURTHER  INFORMATION  CONTACT 
National  Counc.i  ur.  LJ.b.ir)uiiy,  8<XJ 
Independence  Avenue,  SW,  Suite  814, 


Washington.  D.C.  20591.  (202)  287-3846. 
TDD:  (202)  267-3232. 

The  National  Council  on  Disability  is 
an  independent  federal  agency 
comprised  of  15  members  appointed  by 
the  President  of  the  United  States  and 
confirmed  by  the  Senate.  Established  by 
•he  95th  Congress  m  Title  IV  of  the 
Rehabilitation  Act  of  1973  (as  amended 
by  Pul^lic  Law  No.  95-602  in  1978),  the 
Natur.al  Council  was  mitiaijy  an 
advisory  board  within  the  Department 
of  Education.  In  1984,  however,  the 
National  Council  was  transformed  into 
an  independent  agency  by  the 
Rehabilitation  Act  .Amendments  of  14*84 
(Public  Law  90-221). 

The  National  Council  is  charged  with 
revievvinx  ail  laws,  programs,  and 
pohcies  of  the  Federal  Government 
affecting  individuals  with  Disabilities 
and  making  such  recommendations  as  it 
deems  necessary  to  the  President,  the 
Congress,  the  Secretary  of  the 
Department  of  Education,  the 
Commissioner  of  the  Rehabilitation 
Services  Administration,  and  the 
Director  of  the  National  Institute  on 
Disability  end  Rehabilitation  Research 
(NIDRR).'  In  addition,  the  National 
Council  18  mandated  to  provide 
g'uidance  to  the  President's  Committee 
or.  Employmient  of  People  With 
Disabilities. 

The  quarterly  meeting  of  the  National 
Council  end  the  conference  shall  be 
open  to  the  Public.  The  proposed  agenda 
includes: 
Conference  addressing  The  Unique 

Needs  of  Minonties  with  Disabilities; 

Setting  an  Agenda  for  the  Future 
Report  from  Chairperson  and  Executive 

Committee 
Update  on  NIDRR 
Update  on  ADA  Watch 
Update  on  public  pohcy  studies: 

education;  technology;  and.  health 

insurance 
Committee  Meetings./Commitlee 

Reports 
Unfinished  Business 
New  Business 
Announcements 
.Adjournment 

Records  shall  be  kept  of  a!!  National 
Council  proceedings  and  shall  be 
available  after  the  meeting  for  public 
inspection  at  the  National  Council  on 
Disability. 

Signed  at  Washington,  DC.  on  March  31. 

1992. 

Ethel  D.  Brtggs, 

Executive  Director. 

iFR  Doc  92-7868  Filed  4-1-92;  3:28  pmj 
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DEPARTMENT  OF  THE  INTEHlOR 
Bureau  of  Indian  Aftaw-a 
Indian  Gaming 
agency:  Bureau  of  Indian  Affairs, 

ACTION:  Notice  of  approved  Tribal-State 

Compact. 

summary;  Pursuant  to  25  U.S.C.  2710  of 
•he  Indian  Gaming  Regulatory  Act  of 
\9m  Pub.  L  100-497),  the  Secretary  of 
:np  Ir'erior  shall  publish,  in  the  Federal 


Register,  notice  of  approved  '.  :!t  .   St^'t^ 
uompacta  for  the  purpose  of  •  nsaamp  in 
Class  III  (casino)  gambling  o-   indian 
reservations.  The  Assistant  ^>p  ritay- 
Indian  Affairs,  Department  t :   ne 
Interior,  through  his  delegated  authon*> 
has  approved  the  Tribal-Statp  GRming 
Compact  of  1991  between  th*  B,iri  Rsver 
Band  of  Lake  Superior  Chippewa  i  nd 
the  State  of  Wisconsin  executed  or. 
December  12, 1991. 

Dft'f   This  action  is  effective  on  \pril 


idbi. 


ADDRESS:  Office  of  Tribal  Ser\!CPS. 
Burca  !  of  indian  /-Xffairs.  Department  of 
the  l:/rr:jr,  MS/MIB  4603.  1849  C  Street 

N\V    W  jsh'r.a'cn.  DC  :('240 

FOR  FURTHER  INFORMATION  CONTACT: 

foy  >:•  Cv.snarr..  Bureau  ot  Indian  /Xtfairs, 
W  ish'ngtiin,  DC  20240,,  <Z0:\  2(ia--445. 

\),i-.'t:   M.H-  n  W.  1992. 
Eddie  F  Brown. 

■\jsiiitant  Secretary — Indian  Affairs. 
[VR  D(  (    92-7682  Filed  4-2-92  8:45  am] 
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Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Parts  31  and  42 
Federal  Acquisition  Regulation, 
Independent  Research  and  Development 
Costs,  Allowability  Criteria;  Proposed 
Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION  I 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFR  Parts  31  and  42 

(FAR  Case  91-77]  | 

Federal  Acquisition  Regulation; 
Independent  Research  and 
Development  Costs,  Aiiowabitity 
Criteria 

AGENCIES:  Department  of  Defense 
(DOD).  General  Services  Administration 
(GSAi.  and  .National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  changes  to  the  Federal 
Acquisition  Regulation  (FAR)  to  amend 
the  cost  principle  at  31.205-18, 
Independent  research  and  development 
and  bid  and  proposal  costs,  and  to 
remove  arni  reserve  subpart  42.10. 
Negotiating  Advance  Agreements  for 
Independent  Research  and 
Development/Bid  and  Proposal  Costs. 
DATES:  Comments  should  be  submitted 
to  Loe  FAR  Secretariat  at  the  address 
shown  below  on  or  before  May  4, 1992, 
to  be  considered  in  the  formula  tier  cf  j 
final  rule 

ADDRESSES:  Interested  parties  should 
submit  wntten  comments  toe  General 
Services  Administration,  FAR 
Secre'ar.at  fVRS),  ATTN:  Deloris  Baker. 
13th  *  F  S-ree's.  KW  .  room  4041, 
Washington,  DC  204C5^ 

Please  ere  FAR  cas^  tn-""  tn  a!! 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr,  Jeremy  Olson  at  [ZOZ]  501-3221  in 
reference  to  this  FAR  case.  Fa- general 
information,  contact  the  FAR 
Secretariat,  room  4041.  GS  Building, 
Washington,  DC  20405.  [202)  501-4755. 
P'ease  z:'-:  FAR  '■ise  91- 
SUPPtfMENTABY  INFORMATION: 

A,  Background 

Section  802  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1992 
and  1993  (Act)  (Pub.  L  102-190). 
amended  section  2372  of  title  10,  United 
States  Code,  concerning  contractors' 
allowable  independent  research  and 
development  and  bid  and  proposal 
(IR&D/B&P)  costs.  The  Act  made 
significant  changes  in  the  treatment  of 
IR&D/B&P  costs  and  eliminates  most  of 
the  detailed  administrative  procedures 


that  are  currently  in  place  to  control  the 
amount  of  IR&D/B&P  reimb-irsements  to 
contractors  fe.g..  advance  agreement 
negotiations  and  formal  IR&D  technical 
review  and  evaluation  process  (on-site 
grading)).  The  provisions  of  the  Act 
become  effective  beginning  October!, 
1992. 

As  amended  by  the  Act.  10  U  S.C. 
2372  provides,  in  part,  that  IR&D  BJiP 
costs  shall  be  allowable  as  indirect 
expenses  on  covered  contracts  to  the 
extent  that  those  costs  are  allocable. 
reasonable,  and  not  otherwise 
unallowable,  and  for  major  contrnctors. 
for  the  first  three  contractor  fiscal  years 
beginning  October  1. 1992.  do  not 
exceed  a  five  percent  general  increase  in 
allowable  IR&D/B&P  costs  per  year. 
Under  the  proposed  rule.  DUDy  BSiP 
costs  incurred  by  small  conipanies 
would  be  fully  allowable  subject  only  'o 
the  normal  standards  of  reasonab;enesi> 
and  allocability. 

This  proposed  rule  amends  FAR 
31.205-18(a)  by  changing  the  definition 
of  "company"  to  "contractor"  and 
revising  the  definition,  and  adding 
definitions  for  "covered  contract,** 
"covered  segment."  and  "major 
contractor. '  FAR  31 .205-1 8(c)  is 
amended  to  provide  that  IR&D/BAP 
costs  are  allowable  as  indirect  expenses 
on  contracts  to  the  extent  that  they  are 
allocable  and  reasonable  and  for  major 
contractors  do  not  exceed  a  five  percen* 
general  increase  in  allowable  IR&D/B&P 
costs  per  j^ar  during  a  three-year 
transition  period  beginning  October  1. 
1992;  and,  provide  that  the  allov.  able 
cost  hmitabon  for  IR&D/B&P  costs  may 
be  waived  in  special  circumstanc^es  for 
major  contractors.  FAR  31.205-18(eJ  is 
added  to  clarify  that  research  and 
development  costs  incurred  by  • 
contractor  pursuant  to  a  cooperative 
agreement  may  be  considered  as 
allowable  IR&D  costs  if  the  work 
performed  would  have  been  allowed  as 
contractor  IR&D  had  there  been  no 
cooperative  agreement.  FAR  subpart 
42210  is  removed  and  reserved,  since 
there  is  no  longer  a  requirement  for 
single-lead  agency  negotiations  and 
formal  IR&D  technical  reviews  and 
evaluations  (on-site  grading).  Changes  lo 
the  Defense  Federal  Acquisition 
Regulation  Supplement  to  implement 
other  requirements  of  10  U.S.C  2372,  as 
amended  by  section  802  of  Public  Law 
102-190.  are  being  published  separately. 

B.  Regulatory  Flexibility  Act 

The  proposed  changes  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  er!til)e8 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  eL  aeq^ 
because  the  changes  eliminate  the 


formula  method  currently  prescribed  by 
the  F.-\R  which  limits  the  total  amount  of 
allowable  IR&D/B&P  costs  for  sn^.all 
companies.  Under  the  proposed  rule, 
IRi'^D/B&P  costs  incurred  by  small 
cc'mpanies  would  be  fully  allowable  on 
cent:  ,1  !s  to  the  extent  that  they  are 
allocabie  and  reasonable.  An  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
has  been  prepared  and  will  be  provided 
to  the  Chief  Counsel  for  .Advocacy  for 
the  Small  Business  Administration.  A 
copy  of  the  IRFA  may  be  obtained  from 
the  FAR  Secretariat.  Comments  are 
invited.  Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
wiil  also  be  considered  in  accordance 
with  5  use.  610.  Such  commenis  must 
be  submitted  separately  and  should  cite 
5  use.  601,  e:  spq.  [FAR  Case  91-"1.  in 
correspondencp. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 

not  apply  because  the  proposed  changes 
to  the  F.AR  do  not  im.pose  recordkeeping 
Informalion  collection  requirements,  or 
collections  of  information  from  offerors. 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
use.  3501.  efseg. 

List  of  Subjects  in  48  CFR  Parts  31  and 
42 

(jovemment  procurement. 
Dated  March  27.  1992. 
A&ert  A.  VicchioUa. 

Director.  Off:ce  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  31  and  42  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  31  and  42  continues  to  read  as 

follows: 

Authority:  40  U.S.C.  486(c);  10  U.SC. 
chaptrr  137;  and  42  U  S.C.  2473(c). 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

2.  Section  31.205-18  is  amended  in 

paragraph  (a)  by  removing  the  defmit.on 
of  Company  and  by  adding  definitions 
for  Contractor.  Covered  contract, 
Covered  segment,  and  Major  contractor; 
revising  paragraph  (c);  and  adding 
paragraph  (e)  to  read  as  follows: 

31.205-18    Independent  research  and 
devetopment  and  bid  and  proposal  costs. 

(aj-    •    • 

Contractor,  as  used  in  this  subsection, 
includes  all  divisions,  subsidiaries,  end 
affibates  under  common  control. 

Covert^d  contract,  as  used  in  this 
subsection,  means  a  pnme  contract 
entered  into  by  a  Government  agency 
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for  an  amount  more  than  SlOO.OOO. 
except  for  a  fixed-price  contract  without 
cost  incentives.  It  also  includes  a 
subcontract  for  an  amount  more  than 
SlOO.OOO,  except  for  a  fixed -price 
subcontract  without  cost  incentives 
under  such  a  prime  contract. 

Covered  segment,  as  used  in  this 
subsection,  means  a  product  division  of 
the  contractor  that  allocated  more  than 
$1,000,000  m  IR&D/B8.P  costs  to  covered 
contracts  during  the  preceding  fiscal 
year,  In  the  case  of  a  contractor  that  has 
no  product  divisions,  such  term  means 
that  contractor  as  a  whole.  A  product 
division  of  the  contractor  that  allocated 
less  than  $1,000,000  m  IR8.D/B8.P  costs 
to  covered  contracts  during  the 
preceding  fiscal  year  shall  not  be 
subject  to  the  limitations  for  major 
contractors  set  forth  in  31.205-18(c)(l). 

•  •        ♦        •        * 

Major  contractor,  as  used  in  this 
subsection,  means  any  contractor  whose 
covered  segments  allocated  to  covered 
contracts  a  total  of  more  than 
SlO.000.000  in  IR&D/B&P  costs  in  the 
preceding  fiscal  year.  For  purposes  of 
calculating  the  dollar  threshold  am.ounts 
to  determine  whether  a  contractor  meets 
the  definition  of  "major  contractor", 
contractor  covered  segments  allocatins 
less  than  Sl.000.000  of  IR^D'B&P  cos's 
to  co%-ered  contracts  m  the  prcrpding 
year  shall  not  be  included. 

•  *         *         •         * 

(c)  Allowability.  Except  as  provided 
in  paragraphs  (c),  (d),  or  (e)  of  this 

subsection,  costs  for  IR&D  and  B&P  are 
allowable  as  indirect  expenses  on 
contracts  to  the  extent  that  those  costs 
are  allocable  and  reasonable.  The 
following  limitations  apply  to  major 
contractors — 

(1)  For  the  first  three  contractor  fiscal 
years  beginning  on  or  after  October  1. 
1992.  the  total  maximum  allowable 
amount  of  IR&D/B&P  costs  shall  not 
exceed  the  sum  of: 


(i)  The  total  amount  of  allowable 
IR&D/B&P  costs  in  the  preceding  fiscal 
year  (lower  of  the  previous  year's  ceiling 
nr-  actual  costs  incurred):  plus 

(li)  Five  percent  of  the  amount  in 
(c)(l)(i)  of  this  subsection:  plus 

(iii)  If  the  total  amount  of  IR&D/BSiP 
costs  for  a  fiscal  year  is  greater  than  the 
total  amount  of  IR&D.'B&P  costs  for  the 
preceding  fiscal  year  the  amount  that  is 
determined  by  multiplying  the  amount  in 
{c)(l)fi)  of  this  subsection  by  the  lesser 
of- 

{A;  The  percentage  by  which  the  total 
amount  of  IRSiD/  B«tP  costs  for  a  fiscal 
year  exceeds  the  total  amount  of  such 
costs  for  the  preceding  fiscal  yean  or 

(B)  The  percentage  rate  of  inflation 
from  the  end  of  the  preceding  fiscal  year 
to  the  end  of  the  fiscal  year  for  which 
the  amount  of  the  limitation  is  being 
computed  The  rate  of  inflation  shall  be 
the  price  escalation  index  for  the 
Research.  Development.  Test  & 
Evaluation  (RDT&E]  account.  Total 
Obligation  Authority  [TOA)  which  is 
published  annually  (normally  in 
January)  by  the  Department  of  Defense 
Comptroller  and  used  in  preparation  of 
the  annua!  submission  of  the  Defense 
budget.  This  rate  will  be  published  in 
the  Federal  Register  on  an  annual  basis. 

;2i  Maior  contractors  shall  submit,  in 
accordance  with  agency  guidance, 
financial  and  technical  information  to 
support  their  IR&D/B&P  costs.  If  a 
contractor  fails  to  provide  such  required 
information,  payment  for  IR&D/B&P 
costs  shall  not  exceed  75  percent  of  the 
amount  which,  in  the  opinion  of  the 
contracting  officer,  the  contractor  or 
profit  center  would  otherwise  be 
entitled  to  receive.  Written  notification 
of  the  contracting  officer  determination 
of  a  reduced  amount  shall  be  provided 
to  the  contractor. 

(3)  A  waiver  may  be  granted,  in 
accordance  with  agency  procedures,  to 
increase  the  amount  prescribed  in  (c)(1) 


of  this  subsection  for  the  following 
special  circumstances: 

(i)  To  ensure  that  the  contractor's 
allowable  IR&D/B&P  costs  are  at  least 
the  same  amount  that  would  have  been 
allowed  under  this  subpart  which  was  in 
effect  prior  to  enactment  of  Public  Law 
102-190;  or 

(ii)  When  it  is  in  the  best  interest  of 
the  Government. 


(e)  Cooperative  agreements.  IR&D 
effort  may  be  performed  by  contractors 
working  jointly  with  one  or  more  non- 
Federal  entities  pursuant  to  a 
cooperative  agreement  (for  example, 
joint  ventures,  limited  partnerships, 
teaming  arrangements,  and 
collaboration  and  consortium 
arrangements).  IR&D  effort  may  also  be 
performed  by  contractors  pursuant  to 
cooperative  research  and  development 
agreements,  or  similar  arrangements, 
entered  into  under  (1)  section  12  of  the 
Stevenson-Wydler  Technology  Transfer 
Act  of  1980  (15  U.S.C.  3710a):  (2) 
sections  203(c)  (5)  and  (6)  of  the 
National  Aeronautics  and  Space  Act  of 
1958,  as  amended  (42  U.S.C.  2473(c)  (5) 
and  (6)),  when  there  is  no  transfer  of 
Federal  appropriated  funds;  or  (3)  other 
equivalent  authority.  IR&D  costs 
incurred  by  a  contractor  pursuant  to 
these  types  of  cooperative  agreements 
should  be  considered  as  allowable  IR&D 
costs  if  the  work  performed  would  have 
been  allowed  as  contractor  IR&D  had 
there  been  no  cooperative  agreement. 

PART  42— CONTRACT 

ADMINISTRATION 

Subpart  42.10  i Removed] 

3.  Subpart  42.10,  consisting  of  sections 
42.1001  through  42.1008,  is  removed  and 
reserved. 

(FR  Doc.  92-7520  Filed  4-2-92;  8:45  am] 
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1 1  h:w 


State  Department 

NOTICES 

Meetings: 
International  Telegraph  and  Telephone  Consultative 
Committee,  11644 

Surface  M'ltng  Reciam,.3fio"  and  E  r^'cTcement  Office 
NOTICf  s 

Agency  iniormaiion  collection  activities  under  0MB  review. 
11619 

Thrift  Depos'tor  P'cteciion  Oversigfit  Board 

NOTICES 

Meetings;  regional  advisory  boards; 
Regions  1  through  VI.  11644 


Toxic  Substances  and  Disease  Registry  Agency 


'•yt't    Aij- 


gistry 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts.  11644 
Certificates  of  public  convenience  and  necessity  and 

foreign  sir  carrier  permits;  weekly  applications,  11645 

Treasury  Departnent 

Sff  ;:  't   ■       -    ,1    „e  Service 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
11649 

United  States  information  Agency 

NOTICES 

MtLt-:igs: 
Public  Diplomacy.  U.S.  Advisory  Commission.  11650 


Separate  P8'-*s  ^r-  "rh  j  issue 


Part  M 

Department  of  Transportation.  Federal  Highway 

Administration.  Research  and  Special  Programs 

Administration,  11654 

Pan  s.j 

Department  of  Housing  and  Urban  Development,  11666 


Reader  Aids 

A  nformation,  including  a  list  of  public 

laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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P^^■s;d^•n'^^;  !).";rrn:i:r,.t!n.n  No.  92-19  of  March  16,  1992 

The  President 

Deternimation  Pursuant  Is)  S(M  [mn  Jis  hli   :'*    :!:•■   ^■-1:,>: ration  and 

Refugee  Assislante  AlI  ui  196Z>  a^  /Vipjjndtju 

MfiTdraiidiini  fiir  th'>  St»<  re!-;ry  of  State 

0 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act  of 
1962,  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is  important 
to  the  national  interest  that  $18,000,000  be  made  available  from  the  U.S. 
Emergency  Refugee  and  Migration  Assistance  Fund  (the  Fund)  to  meet  the 
unexpected  and  urgent  refugee  and  migration  needs  of  Cambodians  and 

Burmese.  Of  this  amount  up  to  $15,000,000  will  be  used  to  support  the 
repatriation  of  Cambodian  refugees  and  displaced  persons;  $3,000,000  will  be 
contributed  to  assist  Burmese  refugees.  These  funds  may  be  contributed  on  a 
multilateral  or  bilateral  basis  as  appropriate  to  international  organizations, 
private  voluntary  organizations,  and  other  governmental  and  non-governmen- 
tal humanitarian  organizations. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of  the 
Congress  of  this  determination  and  the  obligation  of  funds  under  this  authority 
and  to  publish  this  memorandum  in  the  Federal  Register. 


|FR  Doc.  92-7988 
Filed  4-2-92;  2:53  pmj 
Billing  code  3195-01-M 
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THE  WHITE  HOUSE, 
Washington.  March  16,  1992. 
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Memorandum  of  March  20,  1992 

Delegation  of  Responsibilities  Under  Public  Lav.  102-229 


Memorandum  for  the  Secretan 
the  Director  of  the  Office  of  M  ' 


of    State,    tiie   Secretary   of  Defense   [and] 

nagcment  and  Budyet 


By  the  authority  vested  in  me  by  the  Constitution  arid  the  laws  uf  the  Lnited 
States  of  America,  including  section  301  of  title  3  of  the  lnited  States  Code.  I 
hereby  delegate; 

1.  to  the  Secretary  of  State  the  authority  and  duty  vested  in  the  President 
under  section  211(b)  of  H.R.  3807  as  passed  the  Senate  on  November  25, 1991. 
and  referred  to  in  section  108  of  the  Dire  Emergency  Supplemental  Appropria- 
tions and  Transfers  for  Relief  From  the  Effects  of  Natural  Disasters,  for  Other 
Urgent  Needs,  and  for  Incremental  Cost  of  'Operation  Dese'-t  Shield/Desert 
Storm*  Act  of  1992  (Public  Law  102-229)  (the  Act):  and 

2.  to  the  Secretary  of  Defense  the  authorities  and  duties  vested  in  the 
President  under  sections  212.  221,  231.  and  232  ot'  H  R  iSn"  s  passed  the 
Senate  on  November  25,  1991,  and  referred  to  in  sertion  108  of  the  Act. 

The  Secretary  of  Defense  shall  not  exercise  authority  delegated  by  paragraph 
2  hereof  with  respect  to  any  former  Soviet  republic  unless  the  Secretary  of 
State  has  exercised  the  authority  and  perforn^-M  -he  duty  delegated  by 
paragraph  1  hereof  with  respect  to  that  former  Sovu  t  republic.  The  Secretary 
of  Defense  shall  not  obligate  funds  in  the  exercise 
paragraph  2  hereof  unless  the  Director  of  tht  O' 
Budget  has  made  the  determination  required  by  se  ' 
passed  the  Senate  on  November  25, 1991,  and  refer:  i 
Act. 


hority  delegated  by 

re   ;;f  Management  and 
m  221(e]  of  H,R.  380"  as 

i  to  in  section  108  ef  the 


The  Secretary  of  State  is  directed  to  publish  this  mcrnorandun. 
Register. 


trie  Federal 


(FR  Doc  92-7989 
Filed  *-2-92:  3:10  pml 
Billing  code  3195-(n-M 
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Washington.  March  20,  1992. 
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Monday.  April  6.  1992 


This  section  of  the   FEDERAL  REGISTER 
contains   regutafory  documents   having 
general   applicability  and  legal  etiect.   most 
of  which   are   keyed  to  and   codified   m 
the   Code  of  Federal   Regulations,   which   is 
published   under   50  titles   pursuant   to  44 
use    1510 

The  Code  of   Federal   Regulations  is  sold 
by  the   Supenntendeni  of   Documents 
Fnces  of  new  books  are   listed   in  the 
first   FEDERAL    REGISTER    issue   of   each 
weeic 


DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 

7  CFR  Parts  1901,  1940,  1951 
[Regutatlon  Identtfler  t*umt>«r  0575- ABOO) 

System  for  Delivery  of  Certain  Rural 
Development  Programs 

agency:  Farmers  Home  Administration. 
USDA. 

action:  Final  rule. 

summary:  The  Farmers  Home 

Administration  (FmHA)  adds  a  new 
regulation,  subpart  T.  "System  for 
Delivery  of  Certain  Rural  Development 
Programs."  to  part  1940 — General.  This 
action  IS  taken  by  FmHA  to  comply  with 
legislation  authorizing  a  5-year  pilot 
program  whereby  a  State  rural  economic 
development  review  panel  will  be 
established  in  up  to  five  States  for  a 
particular  period  of  time  to  review  and 
rank  applications  requesting  assistance 
from  designated  rural  development 
programs.  It  also  authorizes  the  use  of 
grant  funds,  from  grants  appropriated 
under  provision  of  section  3061a)  of  the 
Consolidated  Farm  and  Rural 
Development  Act,  for  adminisL'-ative 
costs  associated  with  the  renew  panel 
operations,  and  to  allow  loan  level 
transfers  within  a  State  among  certain 
rural  development  programs.  The 
intended  effect  of  this  action  is  to  permit 
up  to  five  States  to  establish  a  rural 
econom.ic  development  review  panel  to 
review  and  rank  certain  rural 
development  program  applications  in 
Cider  to  help  assure  that  the  social  and 
economic  needs  of  rural  areas  are 
funded  according  to  acceptable 
development  plans  for  rural  areas  within 
a  State. 

EFFECTIVE  DATE:  May  6,  1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Mildred  W.  McGlothin,  Loan  Specialist, 
Water  and  Waste  Disposal  Division, 


Farmers  ITome  Administration,  USDA, 
South  Agriculture  Building.  14th  and 

Independence  Avenue,  SW  ,  roc-n  6330. 
Washington.  DC  20250  Telephone  (202) 

"20-9589 

SUPPLEMENTARY  INFORMATION: 

C.'usi,ificat!on:  This  action  has  been 
reviewed  under  USDA  procedures 
established  in  Departmental  Regulation 
1512-1.  which  implements  Executive 
Order  12291.  and  has  been  determined 
to  be  "non-ma)or."  The  action  is  not 
likely  to  result  in  any  of  the  following: 
(a)  An  annuel  effect  on  the  economy  of 
Si 00  million  or  more,  fb)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions,  or  (c) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  This  action  is  not  expected  to 
substantially  affect  budget  outlay  or  to 
affect  more  than  one  agency  or  to  be 
controversial. 

InCergovpmmt-ma!  Review:  The  grant 
program  will  be  listed  m  the  Catalog  of 
Federal  Domestic  Assistance.  It  is  not 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Environmental  Impact:  This  action 
has  been  reviewed  m  accordance  with  7 
era  part  1940,  subpart  G, 
Fnvironnienli..!  Propram.s."  Fn;HA  has 
determined  that  this  action  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  in  accordance 
with  the  .National  Environmental  Policy 
Act  of  1969.  Public  Law  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Regulatory  Flexibility  AcL  The 
undersigned  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  small  entities. 
Eligibility  IS  extended  only  to  States  and 
m  terms  of  total  number  of  entities,  less 
than  25  will  be  affected  annually. 

Background 

Under  current  FmHLX  procedures  for 
funding  or  guaranteeing  Community  and 
Business  Program  projects,  the  Agency 
re\  iews  and  ranks  applicHtions 


assigning  particular  weight  to  important 
factors  such  as  the  type  of  applicant, 
population  and  income.  FmHA  also 
considers  availability  of  funds  within 
each  program.  Pursuant  to  the 
provisions  of  title  XXUI  of  the  Food. 
Agriculture,  Conservation  and  Trade 
Act  of  1990,  Public  Law  101-624  (FACT 
Act),  this  action  establishes  a  S-year 
pilot  program  that  will  modify  the 
method  by  which  applications  are 
selected  for  funding.  The  pilot  program 
ends  September  30, 1996.  In  particular, 
this  proposal  adds  a  new  regulation  to 
select  up  to  five  States  for  a  particular 
period  of  time  to  operate  a  modified 
application  review  and  ranking 
procedure.  Once  designated  for 
participation  in  this  pilot  program,  this 
procedure  will  become  the  State's 
exclusive  method  by  which  allocated 
funds  are  disbiu-sed  to  eligible 
apphcants.  Selected  St/'is    annot  "opt 
out"  of  the  proceaure  aunn^  the 
established  period  of  time  for  which 
they  were  designated  and  revert  to  the 
old  ranking  and  applicant  selection 
process.  Governors  will  establish  a 
State  rural  economic  development 
review  panel  consisting  of  up  to  16 
voting  and  up  to  four  nonvoting 
members  to  review  and  rank 
applications  requesting  funds  from 
designated  rural  development  programs. 
Projects  selected  for  fundirxg  under  the 
panel  review  process  will  be  selected 
considering  area  and  regional 
development  plans  of  the  State.  FmHA 
will  fund  projects  based  upon  the 
panel's  ranked  hst  as  funds  are 
available.  The  regulation  also  authorizes 
loan  level  transfers  within  a  designated 
State  among  certain  loan  programs,  and 
authorizes  grant  funds  to  pay 
administrative  costs  associated  with 
panel  operation. 

Even  though  the  FACT  Act  authorized 
loan  level  transfers  and  an 
appropriation  of  funds  for  the  panels, 
Federal  funds  have  not  been 
appropriated  or  otherwise  made 
available  by  Congress  for  fiscal  year 
(FY)  1992.  Therefore,  it  will  be  necessary 
for  designated  States  to  fund  all  panel 
expenses.  Also,  the  Appropriations  Act 
for  fiscal  year  1992,  Public  Law  102-142. 
prohibits  loan  level  transfers.  Thus, 
sections  1940.962  and  1940.963  of  this 
subpart  are  not  applicable  at  this  time. 
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Comments  on  the  Proposed  Rule 

FmHA  published  a  proposed  rule  to 
implement  these  changes  at  56  FR  46576 
(September  13. 1991). 

The  Agency  received  24  responses  on 
the  proposed  rule  from  States,  interest 
groups,  nonprofit  organizations,  national 
associations,  utility  companies  and 
associations,  universities,  and  various 
organizations  associated  with  rural 
development.  The  responses  contained 
over  80  comments.  All  comments  were 
considered  when  preparing  this  final 
rule;  however,  all  comments  have  not 
been  addressed  separately  since  many 
comments  could  be  addressed 
collectively.  Responses  to  comments 
received  are  grouped  according  to 
subject  matter. 

I 
General  Comments 

Four  commenters  endorsed  the  5-year 
pilot  program  and  complimented  FmHA 
for  implementation.  The  Agency  was 
also  complimented  on  its  interpretation 
of  the  law. 

Three  commenters  objected  to 
changing  the  present  project  selection 
criteria.  The  commenters  felt  that 
FmHA's  present  method  has  proven 
adequate  to  meet  State's  needs. 

Commenters  stated  that  the  method 
works  well  to  ensure  appropriateness  of 
funding  priorities,  strategies  and 
allocation  of  funds  to  rural  communities. 
The  Agency  feels  that  this  pilot  program 
will  provide  an  opportunity  to  evaluate 
(he  effectiveness  of  its  present  project 
selection  criteria  and  is  proceeding  with 
the  rule. 

Supplemental  Information 

Two  comments  were  received  on  the 
supplemental  information  included  with 
the  proposed  rule.  One  comment 
suggested  that  the  proposal  is 
controversial  and  is  part  of  ongoing 
controversy  in  the  congressional 
appropriations  process.  No  change  was 
made.  FmHA's  interpretation  of  the 
law's  intent  is  to  establish  a  pilot 
program  to  determine  if  Federal  funds 
for  rural  development  programs  can  be 
directed  where  they  are  most  needed,  in 
individual  States,  by  a  process  other 
than  Federal  selection.  A  comment  also 
questioned  the  Environmental  Impact 
section  of  the  proposal  arguing  that  a 
shift  of  program  funds  according  to 
section  1940.963  could  negatively  impact 
areas  with  water  and  waste  problems  if 
economic  development  activities  were 
ranked  higher.  FmHA  expects  the  panel 
to  'oe  prudent  in  selection  of  projects  to 
fund.  Since  economic  development  is 
dependent  upon  an  adequate  source  of 
water  and  method  of  waste  disposal,  the 
panel  will  most  assuredly  suggest  that 


communities  experiencing  problems 
with  water  and  waste  disposal  facilities 
receive  funds  to  correct  the  situations. 
Also.  States  are  aware  that  they  must 
comply  with  the  requirements  of  the 
Safe  Drinking  Water  Act  and  Clean 
Water  Act.  As  a  result,  it  is  still  the 
Agency's  opinion  that  no  Environmental 
Impact  Assessment  is  unnecesary.  since 
the  rule  change  does  not  significantly 
effect  the  quality  of  the  human 
environment. 

"Opt  Out"  Provision 

Six  commenters  opposed  the 
requirement  that  "designated  States 
cannot"  "opt  out"  of  the  procedure  and 
revert  to  the  old  ranking  and  applicant 
selection  process.  Commenters  felt  that 
this  requirement  was  not  the  intent  of 
the  statutory  language  in  title  XXIII  of 
the  FACT  Act  and  that  the  provision 
should  be  dropped  or  revised  to  provide 
States  an  escape  clause  that  allows 
States  to  revert  to  the  old  process.  In 
considering  this  important  matter,  the 
Agency  has  determined  that  the 
language  in  the  proposed  rule  regarding 
the  "opt  out"  provision  is  an  accurate 
reflection  of  the  Statute.  However,  the 
final  rule  includes  changes  that  establish 
shorter  periods  of  time  in  which  a  State 
is  required  to  stay  in  the  program.  Thus, 
the  Agency  will  implement  the  pilot 
program  through  a  series  of  1-year 
periods,  to  run  consecutively  until 
September  30. 1996.  If  a  State  does  not 
wish  to  continue  in  the  pilot,  it  can 
revert  back  to  the  old  allocation 
procedure,  according  to  the  provisions 
at  section  1940.954(a).  Changes  have 
also  been  made  to  allow  a  designated 
State  to  remain  in  the  pilot  program  for 
another  time  period  (provided  all 
eligibility  requirements  continue  to  be 
met)  vvithout  submitting  another 
application.  0.^ce  a  designated  State 
meets  eligibility  requirements,  the  State 
is  expected  to  participate  in  the  pilot 
program  during  the  newly  established 
shorter  time  periods. 

Transfer  of  Funds 

One  commenter  requested  that  the 
provision  to  transfer  funds  among 
designated  loan  programs  be  allowed  in 
all  States  among  all  programs:  another 
commenter  noted  correctly  that  the 
transfer  of  funds  is  prohibited  in  the 
Agency's  FY  1992  Appropriation  Act 
and  feels  the  provision  should  be 
removed  from  the  regulation.  Even 
though  appropriated  funds  for  1992  may 
not  be  transferred,  the  Agency  is  leaving 
this  provision  in  the  final  rule.  The 
intent  of  this  provision  in  the  pilot 
program  is  to  test  the  impact  upon  rural 
development  needs  when  appropriated 
funds  could  be  transferred.  It  is  possible 


that  future-year  appropriations  will  not 
restrict  loan  level  transfers.  Therefore, 
while  the  final  rule  does  have  this 
language,  it  is  rendered  ineffective  for 
FY  1992. 

One  commenter  questioned  why  the 
National  Office  must  concur  with  each 
transfer  of  direct  loan  funds  as 
recommended  by  the  State  Director.  The 
commenter  expressed  belief  that  it 
would  be  more  appropriate  for  the  State 
Director  to  receive  concurrence  from  the 
panel.  No  change  was  made  to  the  final 
rule.  The  National  Office  must  concur  in 
all  loan  level  transfers  in  order  to 
maintain  control  over  fund  balances  in 
the  appropriation  accounting  system. 

Minority  Banks 

One  commenter  suggested  that 
§  1940.968(k)(3).  which  encourages 
States  in  the  pilot  program  to  utilize 
banks  owned  by  at  least  50  percent 
minority  group  members  for  deposit  and 
disbursement  of  funds,  be  revised  to 
encourage  the  use  of  minority  banks 
only  when  rates  and  terms  of  deposit 
accounts  are  competitive  with  other 
commercial  banks.  The  final  rule  was 
not  changed  since  this  provision  is  a 
suggestion  only;  the  selection  of  a  bank 
will  be  the  responsibility  of  the 
designated  State. 

Pool  and  Reserx-e 

Several  commenters  objected  to  a 
separate  pooling  for  designated  States 
and  disagreed  with  the  requirement  that 
prohibits  designated  States  from 
participating  in  the  National  Office 
reserve,  which  includes  funds  pooled 
from  among  nondesignated  States. 
Commenters  stated  that  this 
requirement  could  prove  to  be  a  major 
disincentive  for  State  participation  in 
the  pilot  program.  It  was  requested  that 
this  requirement  be  removed  from  the 
rule.  Section  2316(a)  of  the  FACT  Act 
established  a  separate  pooling  for  Slates 
participating  in  this  pilot  program. 
Present  designated  rural  development 
program  regulations  require  two  pooling 
dates  for  major  programs;  midyear, 
which  normally  occurs  in  April,  and 
yearend  which  occurs  in  August.  The 
final  rule  did  not  change  the  separate 
pooling  for  designated  States;  however, 
the  final  rule  has  been  modified  to  allow 
designated  States  access  to  funds 
pooled  from  nondesignated  States, 
under  limited  conditions. 

Designated  States 

Seven  comments  were  received 
regarding  the  process  used  to  select  the 
five  designated  States. 

One  commenter  recommended  that 
only  States  with  a  small  program  be 
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designated  so  as  to  minimize  adverse 
effects  on  the  least  number  of  people. 
The  recommendation  was  considered 
but  not  incorporated  in  the  final  rule. 
Initially,  the  Statute  does  not  provide  for 
limiting  the  pilot  only  to  those  States 
with  small  programs.  More  importantli,, 
since  it  is  the  Agency's  view  that 
Congress  established  the  pilot  program 
to  determine  whether  it  was  a  belter 
method  of  distributing  the  loans  and 
grants  than  the  current  miethod,  the  best 
way  to  make  this  determination  is  to 
consider  a  representative  variety  of 
States  to  participate  in  the  pilot 
program.  Therefore,  any  State  that 
applies  will  be  considered,  and  selection 
of  designated  States  will  be  m.ade  based 
upon  criteria  within  the  regulations — not 
on  the  size  of  the  State's  program. 

One  commenter  urged  the  Agency  to 
replace  ineligible  States  to  ensure  the  5- 
year  pilot  program  is  fully  tested.  The 
Agency  felt  this  recommendation  is  not 
desirable.  States  designated  for  the  first 
established  time  period  may  have  until 
September  1,  1992,  if  needed  to  meet 
eligibility  requirements.  Four  1-year  time 
periods  will  then  remain  to  test  the 
program.  Designated  States  are 
expected  to  remain  eligible  and 
participate  in  the  pilot  program  during 
the  period  for  which  they  are 
designated.  However,  if  a  designated 
State  does  not  wish  to  participate  in  the 
following  year  of  the  pilot  program, 
§  1940.954(a)  provides  that  another  State 
may  be  selected  as  a  replacement. 

One  commenter  requested 
clarification  on  eligibility  requirements 
for  designated  States  based  upon 
§§  1940.9,'34(a](2){iv)  and  1940.959, 
Eligibility  requirements  are  set  forth  in 
section  1940.954(e).  Section 
1940.954(a)(2)(iv)  was  written  so  that  a 
State  could  apply  to  participate  in  this 
program  based  upon  its  proposal  to  meet 
eligibility  requirements,  if  selected.  If 
the  State  is  not  selected,  time  and 
resources  have  not  been  needlessly 
expended.  There  is  no  duplication  or 
overlapping  in  the  application  process. 
In  order  to  be  found  eligible,  a  State 
must  either  show  it  is  already  complying 
with  the  criteria  (i.e.  area  plans  are 
already  in  place  State-wide),  or  show 
how  it  proposes  to  comply  with  the 
criteria  (i.e.  develop  the  standards  to  be 
used  in  formulating  area  plans).  Thus,  if 
a  State  submits  evidence  of  complying 
with  the  eligibility  requirements  at  the 
time  the  State  applies,  instead  of 
proposing  how  it  would  meet  eligibility 
requirements  at  a  later  time,  this 
evidence  need  not  be  resubmitted, 
except  for  subsequent  fiscal  years. 

One  eligibility  requirement  requires 
the  selected  State  to  establish  a  review 


panel.  Panel  duties  and  responsibilities 
include  the  development  of  policy  and 
criteria  to  review  and  evaluate  area 
plans.  Section  1940.959  sets  forth  the 
information  that  should  be  included  in 
area  plans  submitted  to  the  panel  for 
review.  Each  State  selected  to 
participate  will  develop  its  own  policy 
and  criteria  to  use  when  evaluating  area 
plans,  based  upon  the  technical 
information  included  in  5  1940.959.  How 
and  when  plans  are  developed  is  the 
State's  responsibility,  but  no  project  can 
be  ranked  for  funding  by  the  panel 
unless  a  development  plan  has  been 
established  for  the  area  in  which  the 
project  is  located. 

Section  1940.954(d)  of  the  proposed 
rule  provided  that  the  FmHA  State 
Director  would  review  the  State's 
submiission  and  recommend  whether  the 
State  was  eligible.  One  commenter  was 
concerned  that  a  State  Director  that 
opposed  the  program  could  include 
subjective  evaluations  in  the 
recommendations  to  the  FmHA 
Administrator.  The  commenter 
recommended  that  the  final  rule 
explicitly  limit  a  State  Director's 
recommendation  to  the  matter  of 
whether  a  State  has  met  its  eligibility 
requirements.  The  final  rule  was 
changed  to  remove  reference  to  the 
State  Director's  participation  in  the 
selection  and  eligibility  process;  instead, 
the  Under  Secretary  for  Small 
Community  and  Rural  Development  will 
complete  the  review  and  selection 
process. 

One  commenter  stated  that  §  1940.951 
does  not  provide  criteria  for  selecting 
designated  States,  and  suggested  that 
the  final  rule  include  these  factors,  such 
as  commitment  from  the  State  of 
resources  to  administer  the  panel  and 
provide  technical  assistance  to  rural 
communities  seeking  funds  under  this 
demonstration.  The  final  rule  does  not 
include  changes  to  §  1940.951.  States 
will  be  selected  based  upon  the 
information  submitted  in  accordance 
with  §  1940.954.  Although  the  State  need 
not  specifically  commit  resources,  as  the 
comment  suggests,  the  State  does  have 
to  submit  a  budget,  according  to 
§  1940.954(a)(3),  that  includes 
projections  of  income  and  expenses 
associated  with  the  panel's  operation. 
Since  Congress  did  not  appropriate  or 
otherwise  make  funds  available  for  the 
panels  this  fiscal  year,  the  designated 
States'  budgets  must  absorb  all 
expenses  from  their  own  resources. 

Three  commenters  strongly  opposed 
the  FmHA  Administrator  receiving 
applications  and  determining  which 
States  will  be  selected,  and 
recommended  that  the  Under  Secretary 


for  Small  Community  and  Rural 
Development  manage  this  process.  The 
final  rule  has  been  changed  to  remove 
reference  to  the  FmHA  Administrator 
and  State  Director.  The  Under  Secretary 
for  Small  Community  and  Rural 
Development  will  select  States  and 
determi""  pUniKititv 

Panel/Panel  Membersv 

The  Statute  provides  that  applications 
for  rural  development  programs  be 
reviewed  and  ranked  by  a  "Slate  Rural 
Economic  Development  Review  Panel." 
The  panels  will  have  up  to  16  voting  and 
four  non-voting  members  who  will  be 
selected  based  on  a  variety  of  criteria. 
Many  comments  were  received 
regarding  the  panel.  Recommendations 
were  made  to  include  members  from 
various  other  organizations. 
Commenters  also  recommended  that 
each  State  be  allowed  to  assemble  its 
own  panel  according  to  needs  and 
resources  and  without  Federal  oversight. 
The  Agency  is  aware  that  there  are 
numerous  other  organizations  with 
expertise  in  rural  development; 
however,  the  final  rule  includes  only 
those  members  representing 
organizations  as  specified  in  Section 
2316  of  the  FACT  Act.  Each  State  will 
select  panel  members  from  among  the 
specified  organizations  to  provide 
uniformity  among  the  designated  States. 

One  commenter  suggested  that  the 
panel  meet  monthly.  The  final  rule  was 
changed  to  add  that  the  panels  should 
meet  as  frequently  as  is  necessary  to 
ensure  that  applications  are  reviewed 
and  ranked  in  a  timely  manner,  but  not 
less  frequently  than  quarterly. 

One  commenter  requested 
clarification  of  S  1940.956(c)  regarding 
the  number  of  panel  members  required. 
Language  in  the  proposed  rule  followed 
that  in  the  Statute  which  states  that  the 
panel  may  include  up  to  16  voting 
members,  but  failure  to  appoint  a  full  16- 
member  panel  shall  not  prevent  a  Slate 
from  being  determined  eligible.  No 
change  was  made  in  the  final  rule. 

One  commenter  suggested  that  FmHA 
set  a  time  limit  for  filling  panel 
vacancies.  The  final  rule  was  revised  to 
require  the  vacancy  to  be  filled  prior  to 
the  third  panel  meeting  held  after  the 
vacancy  occurred.  The  State  coordinator 
will  notify  the  State  Director,  in  writing, 
if  the  vacancy  will  not  be  filled. 

Regarding  S  1940.956(c)(5)(ii).  one 
commenter  questioned  whether  the 
Governor  would  select  between  two 
statewide  healthcare  associations  or 
two  statewide  banking  associations. 
This  section  of  the  final  rule  has  been 
reworded  for  clarity. 
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Area  Development  Plans 

The  following  comments  relating  to 
area  development  plans  have  not  been 
added  to  the  final  rule.  An  indication  of 
why  the  Agency  did  not  include  the 
comments  in  the  final  rule  is  included. 

Several  comments  expressed  concern 
about  the  costs  associated  with 
developing  plans  for  all  areas.  It  was 
suggested  that  States  be  required  to 
provide  technical  and  financial 
assistance;  that  the  costs  for  preparing 
area  development  plans  be  considered 
an  eligible  cost  for  use  of  panel  grant 
funds;  that  plans  be  developed  on  an  as- 
needed  basis,  and  the  question  was 
asked  as  to  whether  or  not  plans  must 
be  approved  by  FmHA.  Panel  grans  are 
only  authorized  to  pay  administrative 
costs  associated  with  panel  duties  and 
responsibilities.  Since  preparing  area 
development  plans  is  not  a 
responsibility  of  the  panels,  grant  funds 
cannot  be  used  to  pay  for  the  plan 
preparation.  The  panel  is  responsible  for 
reviewing  and  ranking  applications  that 
are  consistent  with  the  State's  area  and 
regional  development  plans.  Before  a 
project  can  expect  to  receive  funds  from 
a  designated  rural  development 
program,  an  acceptable  plan  that 
includes  the  area  in  which  the  project  is 
located  must  be  in  place.  States  may 
need  to  provide  technical  and  financial 
resources  to  assure  that  plans  are 
developed,  as  needed,  for  areas  where 
projects  are  expected  to  be  financed  in 
whole  or  in  part  with  designated  rural 
development  program  funds.  While  it  is 
the  panel's  responsibility  to  review, 
evaluate,  and  accept  plans  based  upon 
established  criteria,  it  is  not  the  panel's 
responsibility  to  develop  the  plans 
themselves,  or  to  fund  the  development 
of  the  plans. 

Some  comments  expressed  concern 
that  the  items  to  be  addressed  when 
preparing  area  development  plans,  at 
§  1940.959.  should  be  considered  as 
guidelines  rather  than  as  a  specific 
recipe.  The  items  that  are  included  must, 
according  to  the  Statutes,  be  addressed 
in  the  plans;  nevertheless,  the  plans  may 
go  beyond  the  list  and  address  other 
issues. 

Several  commenters  suggested 
various  groups  that  should  be  involved 
in  formation  of  the  plans;  to  give  weight 
to  plans  developed  by  certain  groups; 
that  weights  be  consistent  among  the 
five  designated  States,  and  that  the  rule 
provide  guidance  regarding  the 
composition  of  local  intergovernmental 
development  councils.  The  Agency 
recognizes  that  additional  weights  and 
input  from  various  groups  could  be 
incorporated;  thus,  added  issues  can  be 
addressed  in  area  development  plans. 


and  the  panel  can  consider  these  issues 
in  its  reviews  and  evaluation  of  the 
plans. 

The  following  comments  relating  to 
area  development  plans  have  been 
added  to  the  final  rule. 

One  comment  requested  a 
clarification  on  the  issue  of  applying 
budget  and  fiscal  control  processes  to 
the  plan.  This  criteria  is  intended  to 
assure  that  the  plan  addresses  how 
costs  associated  with  carrying  out 
planned  development  will  be  covered. 
The  Agency  recognizes  that  budgeting  is 
the  primary  means  of  financial 
management  and  control  for  all 
governments.  Additional  language  has 
been  added  to  the  final  rule  for 
clarification. 

Several  comments  were  directed 
toward  the  use  and  acceptability  of 
existing  plans.  The  final  rule  has  been 
changed  to  state  that  existing  area  plans 
are  acceptable,  under  certain  conditions. 

Application  Review  and  Ranking 

Several  comments  were  received 
regarding  submission  of  applications  to 
the  panel.  Recommendations  suggested 
that  applications  be  submitted  directly 
to  the  panel;  that  applications  be  ranked 
on  the  merits  of  the  proposed  project 
and  not  on  whether  it  is  included  in  an 
area  plan;  that  when  an  applicant  is 
notified  that  a  panel  review  is 
underway,  a  timeframe  should  be  given 
within  which  they  would  be  notified  of 
the  results  of  the  review.  The  final  rule 
does  not  include  these  recommended 
changes.  Applications  are  submitted  to 
FmHA  prior  to  review  by  the  panel  in 
order  to  determine  eligibility.  If  an 
applicant  is  not  eligible  for  FmHA 
assistance,  panel  review  is  not 
necessary.  Only  eligible  applicants  will 
be  reviewed  and  ranked  by  the  panel. 
The  Statute  requires  that  an  acceptable 
area  development  plan  be  in  place  that 
covers  the  area  in  which  the  project  is 
located,  before  an  application  can  be 
ranked.  A  timeframe  to  notify  applicants 
of  the  results  of  the  panel  review  was 
not  added  to  the  final  rule  since  the 
Agency  cannot  determine  the  time 
needed  by  the  panel  to  review  and  rank 
applications. 

One  commenter  requested  that 
availability  of  the  panel's  list  of  ranked 
applications  to  the  public  be  mandatory. 
The  Agency  believes  the  language  in  the 
proposed  rule  is  sufficient.  Although 
States  are  not  required  to  publish  the 
list,  the  list  will  be  made  available  to  all 
interested  parties  on  request. 

Several  comments  were  made 
regarding  final  funding  decisions  and 
the  documentation  required  when  the 
State  Director  does  not  fund  projects 
according  to  the  panel's  ranked  list. 


Another  comment  requested  that  an 
appeal  process  be  established  to  appeal 
the  State  Director's  funding  decision  if  it 
differs  from  the  panel  and  when  a  panel 
violates  its  own  policies.  The  State 
Director  will  make  final  funding 
decisions  based  upon  the  panel's  ranked 
list  and  on  availability  of  program  funds. 
The  State  Director  can  deviate  from  the 
ranked  list  only  in  very  limited 
circumstances.  If  funds  are  not  sufficient 
to  allow  funding  of  the  panel's  highest 
ranked  project(s),  the  project[s)  next  in 
line  will  be  funded  based  on  program 
funds  that  are  available.  An  appeal 
process  is  available  under  current 
applicant  notification  procedures  in 
each  designated  rural  development 
program  regulation.  Program  regulations 
are  available  in  any  FmHA  State  or 
District  office. 

Regarding  the  policy  and  criteria  used 
by  the  panel  to  rank  applications  for 
business  related  projects,  at 
§  1940.956(b)(l)(ii)(A),  the  commenter 
requested  that  the  final  rule  state  that 
the  list  is  not  in  rank  order.  The  final 
rule  has  been  changed  accordingly. 

Designated  Agency 

One  commenter  requested  that  the 
purpose  of  some  of  the  designated 
agency's  responsibilities  at  §  1940.958, 
be  clarified  and.  in  particular,  the 
purpose  of  identifying  alternative 
funding  sources.  Although  the  State 
must  designate  an  agency  to  assist  the 
panel,  the  extent  to  which  the  panel  uses 
the  agency  is  at  the  discretion  of  each 
panel.  The  designated  agency  may 
identify  alternative  funding  sources 
when  FmH/\  funding  is  not  sufficient  to 
fund  projects  ranked  by  the  panel.  No 
changes  were  made  in  the  final  rule. 

Efficient  Operation 

One  commenter  recommended  that 
changes  be  made  to  include  principles 
that  would  maximize  the  effectiveness 
of  development  efforts — such  as,  local 
stake-holding,  interagency  cooperation 
and  maximum  decision  making  at  the 
local  level.  No  changes  were  made 
regarding  these  comments.  Any  State 
that  participates  in  this  program  must 
use  its  own  resources  to  fund  panel 
expenses,  since  no  funds  were 
appropriated  or  otherwise  made 
available  this  fiscal  year.  The  diversity 
of  panel  members  provides  interagency 
cooperation  and  assures  local  level 
decision  making. 

One  commenter  suggested  that  the 
Agency  needs  to  focus  on  requiring  all 
rural  development  programs  and 
organizations  to  work  together,  to 
reduce  overlap  and  duplication  and  to 
establish  cooperative  work  agreements. 
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The  commenter  also  had  a  concern  for 
the  need  to  estabhsh  another  level  of 
bureaucracy.  No  change  was  made  to 
the  final  rule.  This  rule  changes  oni\  the 
way  in  which  applications  are  reviewed 
and  selected  for  funding.  The  Agency 
has  memorandums  of  understanding 
with  several  other  Federal  agencies  that 
help  to  reduce  overlap  and  duplication 
and  promote  a  good  working 
relationship  among  those  agencies 
Program  regulations  also  provide  for 
joint  funding  and  for  the  adoption  of 
environmental  assessments  completed 
by  other  Federal  agencies. 

List  of  Subjects 

7  CFR  Pen  1901 

Civil  rights,  Compliance  reviews,  Fair 
housing.  Minority  groups. 

7  CFR  Part  1940 

Administrative  practice  and 
procedure,  Agriculture,  Grant  program — 
Housing  and  Community  Development, 

Loan  programs — Agriculturp  Rural 
areas. 

7  CFR  Part  1951 

Account  servicing.  Grant  programs — 
Housing  and  community  development 
Reporting  requirements.  Rural  areas. 

Therefore,  chapter  XVIII,  title  7,  Code 
of  Federal  Regulations,  is  amended  as 

follows: 

PART  1901-PROGRAM  RELATED 
INSTRUCTIONS 

1.  The  authority  citation  for  part  1901 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480;  40 
U.S.C.  442;  5  U.S.C.  301;  42  U.S.C.  2942;  7  CFR 
2.23;  7  CFR  2.70. 

Subpart  E— Civil  Rights  Compliance 
Requirements  *C* 

2.  Section  1901  204  is  amended  by 
adding  paragraph  (a)(23)  to  read  as 
follows: 

§  1901.204    Compliance  reviews. 

(a)  *   *   * 

';2,j)  System  for  Delivery  of  Certain 

Rural  Development  ProRrams  Panel 

Grants. 


PART  1940— GENERAL 

3.  The  authority  citation  for  part  IfMO 
continues  to  read  as  follows: 

Authority;  7  U.S.C   1989:  42  l'  S  C   1480:  S 
U.S.C.  301.  7  CFR  2.23;  7  CFR  2,70. 


Subpart  L— Metfiodology  and 
Formulas  for  Allocation  of  Loan  and 
Grant  Program  Funds 

4  Section  1940  .590  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

^  1940.590    Communtty  end  Bu»lne»« 
Programs  appropriations  not  allocated  by 
State. 

*  *  *  *  • 

(g)  System  for  Delivery  of  Certain 
Rural  Development  Programs  Panel 
Grants.  Control  of  funds  will  be  retained 
in  the  National  Office  and  made 
available  to  eligible  States. 

5,  Subpart  T  of  part  1940,  consisting  of 
§§  1940.951  through  1940.1000,  is  added 
to  read  as  follows: 

Subpart  T— System  For  IJeHvery  of  Ctrinin 
Rural  Development  Programs 

Sec. 

1940.951  General. 

1940.952  (Reserved] 

1940.953  Definitions. 

1940.954  State  participation. 

1940  955    Distribution  of  program  funds  to 

designated  States. 
1940.958    State  Riral  economic  development 

review  panel. 

1940.957  Statp  coordinator. 

1940.958  Designated  agency. 

1940.959  Area  plan. 

1940.960  Federal  employee  panel  members. 

1940.961  Allocation  of  appropriated  funds. 

1940.962  Authority  to  transfer  direct  loan 
amounts. 

1940.963  Authority  to  transfer  guaranteed 
loan  amounts. 

1940.964  [Reserved] 

1940.965  Processing  project  preapplications/ 
applications. 

1940.966-1940.967     [Reserved] 

1940.968  Rural  Economic  Development 
Review  Panel  Grant  (Panel  Grant). 

1940.969  Forms,  exhibits,  and  subparts. 

1940.970  (Reserved) 

1940.971  Delegation  of  authority. 
1940  972-1940.999     [Reserved] 
1940  lOfiO    ONtB  control  number. 

Subpart  T— System  for  Delivery  of 
Certain  Rural  Development  Programs 

§  1940.951     General. 

This  subpart  sets  forth  Farmers  Home 
Administration  (FmHA)  policies  and 
procedures  for  the  delivery  of  certain 
rural  development  programs  under  a 
rural  economic  development  review 
panel  established  m  eligible  States 
authorized  under  sections  385,  366,  367, 
and  368  of  the  Consolidated  Farm  and 
Rural  Development  Act  f7  U.S.C.  1921  et 
seq.),  as  amended. 

(a)  If  a  State  desires  to  participate  in 
this  pilot  program,  the  Governor  of  the 
State  may  submit  an  application  to  the 
Under  Secretary  for  Small  Community 
and  Rural  Development,  U.S. 
Department  of  Agriculture,  room  219-A, 
Administration  Building,  Washington, 


DC  20250  in  accordance  with  S  1940.954 
of  this  subpart. 

(b)  The  Under  Secretary  shall 
designate  not  more  than  five  States  in 
which  to  make  rural  economic 
development  review  panels  applicable 
during  any  established  time  period  for 
the  purpose  of  reviewing  and  ranking 
applications  submitted  for  funding  under 
certain  rural  development  programs.  The 
following  time  periods  have  been 
established  for  participation  in  this  pilot 
program: 

First  period — Balance  of  fiscal  year  (FY) 

1992  to  September  30. 1993; 
Second  period — October  1, 1993  to 

September  30. 1994; 
Third  period — October  1, 1994  to 

September  30. 1995;  and 
Fourth  period — October  1, 1995  to 

September  30, 1996. 

The  State  will  be  bound  by  the 
provisions  of  this  pilot  program  only 
during  the  established  time  period(s)  for 
which  the  State  is  designated.  If  a 
designated  State  does  not  remain  an 
eligible  State  during  the  established  time 
period(s)  for  which  the  State  was 
designated,  the  State  will  not  be  eligible 
to  participate  in  this  program  and 
cannot  revert  to  the  old  ranking  and 
applicant  selection  process. 

(c)  Assistance  under  each  designated 
rural  development  program  shall  be 
provided  to  eligible  designated  States 
for  qualified  projects  in  accordance  with 
this  subpart. 

(d)  Federal  statutes  provide  for 
extending  FmHA  financially  supported 
programs  without  regard  to  race,  color, 
religion,  sex,  national  origin,  marital 
status,  age.  familial  status,  or  physical/ 
mental  handicap  (provided  the 
participant  possesses  the  capacity  to 
enter  into  legal  contracts.) 

§1940  957     'Res^rveofl 

§  1940.953     DeflnttK>ns. 

For  the  purpose  of  this  subpart: 

Administrator.  The  Administrator  of 
FmHA. 

Area  plan.  The  long-range 
development  plan  developed  for  a  local 
or  regional  area  in  a  State. 

Designated  agency.  An  eigency 
selected  by  the  Governor  of  the  State  to 
provide  the  panel  and  the  State 
Coordinator  with  support  for  the  daily 
operation  of  the  panel. 

Designated  rural  development 
program.  A  program  carried  out  under 
sections  304(b).  306(a),  or  subsections  (a) 
through  (f)  and  (h)  of  section  310B  of  the 
Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1928(a)).  as 
amended,  or  under  section  1323  of  the 
Food  Security  Act  of  1985,  for  which 
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f  jnds  are  available  at  any  time  during 
the  FY  under  such  section,  including,  but 
not  limited  to,  the  following: 

(1)  Water  and  Waste  Disposal  Insured 
or  Guaranteed  Loans; 

(2)  Development  Grants  for 
Community  Domestic  Water  and  Waste 
Disposal  Systems; 

(3)  Technical  Assistance  and  Training 
G-ants: 

(4)  Emergency  Community  Water 
.Assistance  Grants; 

(5)  Community  Facilities  Insured  and 
Guaranteed  Loans; 

(6)  Business  and  Industry  Guaranteed 
Loans; 

(7)  Industrial  Development  Grants; 

(8)  Intermediarj'  Relending  Program; 

(9)  Drought  and  Disaster  Relief 
Guaranteed  Loans; 

(10)  Disaster  Assistance  for  Rural 
Business  Enterprises; 

(11)  Nonprofit  National  Rural 
Development  and  Finance  Corporations. 

Designated  State.  A  State  selected  by 
-  -  Under  Secretary,  in  accordance  with 
§  '.CJ40.954  of  this  subpart,  to  participate 
If-  this  program. 

Eligible  State.  With  respect  to  a  FY,  a 
State  that  has  been  determined  eligible 
in  accordance  with  §  1940.954  (e)  of  this 
subpart 

Nondesignated  State.  A  State  that  has 
not  been  selected  to  participate  in  this 
pilot  program. 

Qualified  project.  Any  project:  (1)  Fof 
which  the  designated  agency  has 
identified  alternative  Federal,  State. 
ic  c  j1  or  private  sources  of  assistance 
ar.d  has  identified  related  activities  in 
uhe  State:  and 

'2)  To  which  the  Administrator  is 
req uiird  to  provide  assistance. 

-.  •:.      An\  of  the  fifty  States. 

otctc  coordinator.  The  officer  or 
employee  of  the  State  appointed  by  the 
Governor  to  carry  out  the  activities 
described  in  S  1940.957  of  this  subpart. 

State  Director  The  head  of  FmHA  at 
the  local  level  charged  with 
administering  designated  rural 
development  programs. 

State  rural  economic  development 
review  panel  or  "panel".  An  advisory 
panel  that  meets  the  requirements  of 
S  1940.956  of  this  subpart 

Under  Secretary:  In  the  U.S. 
Department  of  Agriculture,  the  Under 
Secretary  for  Small  Community  and 
Rii'^al  Develorm'>nt 

§1940-954    Stat*  parltclpation. 

(a)  Apphcction.  If  a  State  desires  to 
partic'pa*p  t.  this  pilot  program,  the 
Governor  may  submit  an  original  and 
one  cop\  of  Standard  Foth  (SFl  424  1. 
"Application  for  Federal  Assistance  (For 
Non-cons>nictionj."  to  the  Under 
Secrptfin,  The  five  SM^fs  d*"iignated  by 


the  Under  Secretary  to  participate  in  the 
first  established  time  period  will  be 
selected  from  among  applications 
received  not  later  than  60  calendar  days 
from  the  effective  date  of  this  subpart  If 
a  designated  State  desires  to  pariicipate 
in  additional  time  periods,  applications 
are  not  required  to  be  resubmitted; 
however,  the  Governor  must  notify  the 
Under  Secretary,  in  writing,  no  later 
than  July  31  of  each  FY,  and  the  State 
must  submit  evidence  of  eligibility 
requirements  each  FY  in  accordance 
with  §  1940.954  (e)(2)  of  this  subpart. 
Beginning  in  FY  1993.  applications  must 
be  submitted  to  the  Under  Secretary  no 
later  than  July  31  if  a  State  desires  to  be 
selected  to  fill  vacancies  that  occur 
when  designated  States  do  not  roll  over 
into  another  established  time  period. 
States  should  include  the  following 
information  with  SF  424.1: 

(1)  A  narrative  signed  by  the 
Governor  including  reasons  for  State 
participation  in  this  program  and 
reasons  why  a  project  review  and 
ranking  process  by  a  State  panel  will 
improve  the  economic  and  social 
conditions  of  rural  areas  in  the  State. 
The  narrative  will  also  include  the  time 
period(s)  for  which  the  State  wishes  to 
participate. 

(2)  A  proposal  outlining  the  method 
for  meeting  all  the  following  eligibility 
requirements  and  the  timeframes 
established  for  meeting  each 
requirement: 

(i)  Establishing  a  rural  economic 
development  review  panel  in 
accordance  with  S  1940.956  of  this 
subpart.  When  established,  the  name, 
title,  and  address  of  each  proposed 
member  should  be  included  and  the 
chairperson  and  vice  chairperson  should 
be  identified. 

(ii)  Governor's  proposed  designation 
of  a  State  agency  to  support  the  State 
coordinator  and  the  panel.  The  name, 
address,  and  telephone  number  of  the 
proposed  agency's  contact  person 
should  be  included. 

(iil)  Governor's  proposed  selection  of 
a  State  coordinator  in  accordance  with 
§  1940.957  of  this  subpart,  including  the 
title,  address,  and  telephone  number. 

(iv)  Development  of  area  development 
plans  for  all  areas  of  the  State  that  are 
eligible  to  receive  assistance  from 
designated  rural  development  programs 

(v)  The  review  and  evaluation  of  area 
development  plans  by  the  panel  in 
accordance  with  $  1940.956  of  this 
subpart 

(vi)  Development  of  written  policy 
and  criteria  used  by  the  panel  to  reviev\ 
and  evaluate  area  plans  in  accordance 
with  S  1940.958  of  this  subpart 

(vii)  Development  of  written  policy 
and  criteria  the  panel  will  use  to 


evaluate  and  rank  applications  in 
accordance  with  §  1940.9.')6  of  this 
subpart. 

(3)  Preparation  of  a  proposed  budget 
that  includes  3  years  projections  of 
income  and  expenses  associated  with 
panel  operations  If  funds  from  other 
sources  are  anticipated,  sources  and 
amounts  should  be  identified. 

(4)  Development  of  a  financial 
management  system  that  will  provide 
for  effective  control  and  accountability 
of  all  funds  and  assets  associated  with 
the  panel. 

(5)  A  schedule  to  coordinate  the 
submission,  review,  and  ranking  process 
of  preapplications/applications  in 
accordance  with  §  1940.956(a)  of  this 
subpart. 

(6)  Other  information  provided  by  the 
State  in  support  of  its  application. 

(b)  Selecting  States.  The  Under 
Secretary  will  review  the  application 
and  other  information  submitted  by  the 
State  and  designate  not  more  than  five 
States  to  participate  during  any 
established  time  period. 

(c)  Notification  of  selection.  (1)  The 
Under  Secretary  will  notify  the 
Governor  of  each  State  whether  or  not 
the  State  has  been  selected  for  further 
consideration  in  this  program.  If  a  State 
has  been  selected,  the  notification  will 
include  the  additional  information  that 
the  Governor  must  submit  to  the  Under 
Secretary  in  order  for  the  State  to  meet 
eligibility  requirements  in  accordance 
with  paragraph  (d)  of  this  section. 

(2)  A  copy  of  the  notification  to  the        , 
Governor  will  be  subm.itted  to  the 
Administrator  along  with  a  copy  of  the 
State's  application  and  other  material 
submitted  in  support  of  the  application. 

(d)  Determining  State  eligibility.  (1) 
The  Governor  will  provide  the  Under 
Secretary  with  evidence  that  the  State 
has  complied  with  the  eligibility 
requirements  of  paragraph  (a)(2)  of  this 
section  not  later  than  September  1. 1992, 
for  the  first  established  time  period  and 
not  later  than  September  1  for  each  of 
the  re.maining  established  time  periods. 

(2)  The  Under  Secretary  will  review 
the  material  submitted  by  the  Governor 
in  sufficient  detail  to  determine  if  a 
State  has  complied  with  all  eligibility 
requirements  of  this  subpart.  The  panel 
will  not  begin  reviewing  and  ranking 
applications  until  the  Governor  has  been 
notified  m  writing  by  the  Under 
Secrt-'ary  that  the  State  has  been 
determined  eligible  and  is  designated  to 
participate  in  this  program,  A  copy  of 
the  notification  will  be  sent  to  the 
Administrator,  The  Under  Secretary's 
decision  is  not  appealable. 

(e)  Eligibility  requirements.  (1)  With 
respect  to  this  subpart,  the  Under 
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Secretary  may  determine  a  State  to  be 
an  eligible  State  provided  all  of  the 
following  apply  not  later  than  October  1 
of  each  FY: 

(i)  The  State  has  established  a  rural 
economic  development  review  panel 
that  meets  the  requirements  of 
§  1940.956  of  this  subpart; 

(ii)  The  Governor  has  appointed  an 
officer  or  employee  of  the  Slate 
government  to  serve  as  State 
coordinator  to  carry  out  the 
responsibilities  set  forth  in  §  1940.957  of 
this  subpart;  and 

(iii]  The  Governor  has  designated  an 
agency  of  the  State  government  to 
provide  the  panel  and  State  coordinator 
v\ith  support  for  the  daily  operation  of 
the  panel. 

(2)  If  a  State  is  determined  eligible 
initially  arid  desires  to  participate  in 
additional  time  periods  established  for 
this  program,  the  Governor  will  submit 
documents  and  information  not  later 
than  September  1  of  each  subsequent  FY 
in  sufficient  detail  for  the  Under 
Secretary  to  determine,  prior  to  the 
beginning  of  the  additional  time  period, 
that  the  State  is  still  in  compliance  with 
all  eligibility  requirements  of  this 
subpart. 

§  1940.955     Distribution  of  program  funds 
to  designated  States. 

(a)  States  selected  to  participate  in  the 
first  established  time  period  will  receive 
funds  from  designated  rural 
development  programs  according  to 
applicable  program  regulations  until  the 
end  of  FY  1992,  if  necessary  for  States  to 
have  sufficient  time  to  meet  the 
eligibility  requirements  of  this  subpart, 
and  to  be  designated  to  participate  in 
this  program.  No  funds  will  be 
administered  under  this  subpart  to  an 
ineligible  State. 

(b)  If  a  State  becomes  an  eligible  State 
any  time  prior  to  the  end  of  FY  1992,  any 
funds  remaining  unobligated  from  a 
State's  FY  1992  allocation,  may  be 
administered  under  this  subpart. 

(c)  Beginning  in  FY  1993  and  for  each 
established  time  period  thereafter,  all 
designated  rural  development  program 
funds  received  by  a  designated  State 
will  be  administered  in  accordance  with 
§§  1940.961  through  1940.965  of  this 
subpart,  provided  the  State  is 
determined  eligible  prior  to  the 
lipginning  of  each  FY  in  accordance  with 
§  1940.954  of  this  subpart.  No  assistance 
will  be  provided  under  any  designated 
rural  development  program  in  any 
designated  State  that  is  not  an  eligible 
State. 


§  1940.956    State  rural  economic 
development  review  panel. 


c;c. 


in  or  Lie 


f  i:  a  State  to 


become  or  remain  an  eligible  State,  the 
State  must  have  a  rural  economic 
development  panel  that  meets  all 
requirements  of  this  subpart.  Each 
designated  State  will  establish  a 
schedule  whereby  the  panel  and  FmHA 
will  coordinate  the  submission,  review, 
and  ranking  process  of  preapplications/ 
applications.  The  schedule  will  be 
submitted  to  the  Under  Secretary  for 
concurrence  and  should  consider  the 
following: 

(1)  Timeframes  should  assure  that 
applications  selected  for  funding  from 
the  current  FY's  allocation  of  funds  can 
be  processed  by  FmHA  and  funds 
obligated  prior  to  the  July  15  pooling 
established  in  §  1940.961(c)  of  this 
subpart; 

(2)  Initial  submission  of 
preapplications/applications  from 
FmHA  to  the  panel  and  any  subsequent 
submissions  during  the  first  yean 

(3)  How  often  during  each  FY 
thereafter  should  FmHA  submit 
preapplications/applications  to  the 
panel  for  review  and  ranking; 

(4)  Number  of  working  days  needed 
by  the  panel  to  review  and  rank 
preapplications/applications; 

(5)  Number  of  times  during  the  FY  the 
panel  will  submit  a  list  of  ranked 
preapplications/applications  to  FmHA 
for  funding  consideration; 

(6)  Consider  the  matching  of  available 
loan  and  grant  funds  to  assure  that  all 
allocated  funds  will  be  used; 

(7)  How  to  consider  ranked 
preapplications/applications  at  the  end 
of  the  FY  that  have  not  been  funded; 
and 

(8)  How  to  consider  requests  for 
additional  funds  needed  by  an  applicant 
to  complete  a  project  that  already  has 
funds  approved;  i.e.,  construction  bid 
cost  overrun. 

(b)  Duties  and  responsibilities.  The 
panel  is  required  to  advise  the  State 
Director  on  the  desirability  of  funding 
applications  from  funds  available  to  the 
State  from  designated  rural  development 
programs.  In  relation  to  this  advice,  the 
panel  will  have  the  following  duties  and 
responsibilities: 

(1)  Establish  policy  and  criteria  to 
review  and  evaluate  area  plans  and  to 
review  and  rank  preapplications/ 
applications. 

(i)  Area  plan.  The  panel  will  develop  a 
written  policy  and  criteria  to  use  when 
evaluating  area  plans.  The  criteria  to  be 
used  when  evaluating  area  plans  will 
assure  that  the  plan  includes,  as  a 
minimum,  the  technical  information 
included  in  §  1940.959  of  this  subpart. 
The  criteria  will  be  in  sufficient  detail 


for  the  panel  to  determine  that  the  plan 
is  technically  and  economically 
adequate,  feasible,  and  likely  to  succeed 
in  meeting  the  stated  goals  of  the  plan. 
The  panel  will  give  weight  to  area-wide 
or  regional  plans  and  comments 
submitted  by  intergovernmental 
development  councils  or  similar 
organizations  made  up  of  local  elected 
officials  charged  with  the  responsibihty 
for  rural  area  or  regional  development. 
A  copy  of  the  policy  and  evaluating 
criteria  will  be  provided  to  FmHA. 

(ii)  Applications.  The  panel  will 
annually  review  the  policy  and  criteria 
used  by  the  panel  to  evaluate  and  rank 
preapplications/applications  in 
accordance  with  this  subpart.  The  panel 
will  assure  that  the  poHcy  and  criteria 
are  consistent  with  current  rural 
development  needs,  and  that  the  public 
has  an  opportunity  to  provide  input 
during  the  development  of  the  initial 
policy  and  criteria.  The  Governor  will 
provide  a  copy  of  the  initial  policy  and 
criteria  established  by  the  panel  when 
submitting  evidence  of  eligibility  in 
accordance  with  5  1940.954  of  this 
subpart.  Annually,  thereafter,  and  not 
later  than  September  1  of  each  FY,  the 
State  coordinator  will  send  the  Under 
Secretary  evidence  that  the  panel  has 
reviewed  the  established  policy  and 
criteria.  The  State  coordinator  will  also 
send  the  Under  Secretary  a  copy  of  all 
revisions. 

(A)  The  policy  and  criteria  used  to 
rank  applications  for  business  related 
projects  will  include  the  following, 
which  are  not  necessarily  in  rank  order: 

(;)  The  extent  to  which  a  project 
stimulate  rural  development  by  creating 
new  jobs  of  a  permanent  nature  or 
retaining  existing  jobs  by  enabling  new 
small  businesses  to  be  started,  or 
existing  businesses  to  be  expanded  by 
local  or  regional  area  residents  who 
own  and  operate  the  businesses. 

[2]  The  extent  to  which  a  project  will 
contribute  to  the  enhancement  and  the 
diversification  of  the  local  or  regional 
area  economy. 

[3]  The  extent  to  which  a  project  will 
generate  or  retain  jobs  for  local  or 
regional  area  residents. 

(4)  The  extent  to  which  a  project  will 
be  carried  out  by  persons  with  sufficient 
management  capabilities. 

(5)  The  extent  to  which  a  project  is 
likely  to  become  successful. 

[6]  The  extent  to  which  a  project  will 
assist  a  local  or  regional  area  overcome 
severe  economic  distress. 

(7)  The  distribution  of  assistance  to 
projects  in  as  many  areas  as  possible  in 
the  State  with  sensitivity  to  geographic 
distribution. 
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(?'  The  technical  aspects  of  the 
rra;?ct. 

[9]  The  market  potential  and 
marketing  arrangement  for  the  projects. 

[10)  The  potential  of  such  project  to 
promote  the  growth  of  a  rural 
community  by  improving  the  ability  of 
the  community  to  increase  the  number 
of  persons  residing  in  the  community 
and  by  improving  the  quality  of  life  for 
these  persons. 

(B)  The  policy  and  criteria  used  to 
rank  preapplications/applications  for 
infrastructure  and  all  other  community 
facility-type  projects  will  include  the 
following  which  are  not  necessarily  in 
rank  order 

[1]  The  extent  to  which  the  project 
will  have  the  potential  to  promote  the 
growth  of  a  rural  community  by 
improving  the  quality  of  life  for  local  or 
regional  residents. 

[2]  The  extent  to  which  the  project 
will  affect  the  health  and  safety  of  local 
or  regional  area  residents. 

[3]  The  extent  to  which  the  project 
will  improve  or  enhance  cultural 
activities,  public  service,  education,  or 
transportation. 

(4)  The  extent  to  which  the  project 
will  affect  business  productivity  and 
efficiency. 

(51  The  extent  to  which  the  project 
will  enhance  commercial  business 
activity. 

(6)  The  extent  to  which  the  project 
will  address  a  severe  loss  or  lack  of 
water  quality  or  quantity. 

[7)  The  extent  to  which  the  project 
will  correct  a  waste  collection  or 
disposal  problem. 

(5)  The  extent  to  which  the  project 
will  bring  a  community  into  compliance 
with  Federal  or  State  water  or  waste 
water  standards. 

[9)  The  extent  to  which  the  project 
will  consolidate  water  and  waste 
systems  and  utilize  management 
efficiencies  in  the  new  system. 

(2)  Review  and  evaluate  area  plans. 
Each  area  plan  submitted  for  a  local  or 
regional  area  will  be  reviewed  and 
evaluated  by  the  panel.  After  an  area 
plan  has  been  reviewed  and  evaluated 
in  accordance  with  established  policy 
and  criteria: 

(i)  The  panel  will  accept  any  area  plan 
that  meets  established  criteria  unless 
the  plan  is  incompatible  with  any  other 
area  plan  for  that  area  that  has  been 
accepted  by  the  panel;  or 

(ii)  The  panel  will  return  any  area 
plan  that  is  technically  or  economically 
inadequate,  not  feasible,  is  unlikely  to 
be  successful,  or  is  not  compatible  with 
other  panel-accepted  area  plans  for  that 
area.  When  an  area  plan  is  returned,  the 
panel  will  include  an  explanation  of  the 


reasons  for  the  return  and  suggest 
alternative  proposals. 

(iii)  The  State  coordinator  will  notify 
the  State  Director,  in  writing,  of  the 
panel's  decision  on  each  area  plan 
reviewed. 

(3)  Review  and  rank  preapplications/ 
applications.  The  panel  will  review, 
rank,  and  transmit  a  ranked  list  of 
preapplications/applications  according 
to  the  schedule  prepared  in  accordance 
with  paragraph  (a)  of  this  section,  and 
the  following: 

(i)  Review  preapplications/ 
applications.  The  panel  will  review  each 
preapplication/application  for 
assistance  to  determine  if  the  project  to 
be  carried  out  is  compatible  with  the 
area  plan  in  which  the  project  described 
in  the  preapplication/application  is 
proposed,  and  either: 

(A)  Accept  any  preapplication/ 
application  determined  to  be  compatible 
with  such  area  plan;  or 

(B)  Return  to  the  State  Director  any 
preapplication/application  determined 
not  to  be  compatible  with  such  area 
plan.  The  panel  will  notify  the  applicant 
when  preapplication/applications  are 
returned  to  the  State  Director. 

(ii)  Rank  preapplications/ 
applications.  The  panel  will  rank  only 
those  preapplications/apphcations  that 
have  been  accepted  in  accordance  with 
paragraph  (b)(3)(i)(A)  of  this  section. 
The  panel  will  consider  the  sources  of 
assistance  and  related  activities  in  the 
State  identified  by  the  designated 
agency.  Applications  will  be  ranked  in 
accordance  with  the  written  policy  and 
criteria  established  in  accordance  with 
paragraph  (b)(l)(ii)  of  this  section  and 
the  following: 

(A)  Priority  ranking  for  projects 
addressing  health  emergencies.  In 
addition  to  the  criteria  established  in 
paragraph  (b)(l)(ii)  of  this  section, 
preapplications/applications  for 
projects  designed  to  address  a  health 
emergency  declared  so  by  the 
appropriate  Federal  or  State  agency, 
will  be  given  priority  by  the  panel. 

(B)  Priority  based  on  need.  If  two  or 
more  preapplications/applications 
ranked  in  accordance  with  this  subpart 
are  determined  to  have  comparable 
strengths  in  their  feasibility  and 
potential  for  growth,  the  panel  will  give 
priority  to  the  applications  for  projects 
with  the  greatest  need. 

(C)  If  additional  ranking  criteria  for 
use  by  a  panel  are  required  In  any 
designated  rural  development  program 
regulation,  the  panel  will  give 
consideration  to  the  criteria  when 
ranking  preapplications/applications 
submitted  under  that  program. 

(iii)  Transmit  list  of  ranked 
preapplications/applications.  After  the 


preapplications/applications  have  been 
ranked,  the  panel  will  submit  a  list  of  all 
preapplications/applications  received  to 
the  State  coordinator.  The  list  will 
clearly  indicate  each  preapplication/ 
application  accepted  for  funding  and 
will  list  p-eapplications/applications  in 
the  order  established  for  funding 
according  to  priority  ranking  by  the 
panel.  The  list  will  not  include  a 
preapplication/application  that  is  to  be 
returned  to  the  applicant  in  accordance 
with  paragraph  (b)(3KiKB)  of  this 
section.  The  State  coordinator  will  send 
a  copy  of  the  hst  to  the  State  Director 
for  further  processing  of  the 
preapplication/application  in 
accordance  with  §  1940.965  of  this 
subpart.  Once  the  panel  has  ranked  and 
submitted  the  list  to  FmHA  and  the 
State  Director  has  selected  a 
preapplication/application  for  funding, 
the  preapplication/application  selected 
will  not  be  replaced  with  a 
preapplication/application  received  at  a 
later  date  that  may  have  a  higher 
ranking. 

(4)  Public  availability  of  list.  If 
requested,  the  State  coordinator  will 
make  the  list  of  ranked  preapplications/ 
apphcations  available  to  the  public  and 
will  include  a  brief  explanation  and 
justification  of  why  the  project 
preapplications/applications  received 

their  priority  ranking. 

(c)  Membership.  (1)  Voting  members. 
The  panel  will  be  composed  of  not  morfe 
than  16  voting  members  who  are 
representatives  of  rural  areas.  The  16 
voting  members  will  include  the 
following: 

(i)  One  of  whom  is  the  Governor  of  the 
State  or  the  person  designated  by  the 
Governor  to  serve  on  the  panel,  on 
behalf  of  the  Governor,  for  that  yean 

(ii)  One  of  whom  is  the  director  of  the 
State  agency  responsible  for  economic 
and  community  dfvelopment  or  the 
person  designated  by  the  director  to 
serve  on  the  panel,  on  behalf  of  the 
director,  for  that  year: 

(iii)  One  of  whom  is  appointed  by  a 
statewide  association  of  banking 
organizations; 

(iv)  One  of  whom  is  appointed  by  a 
statewide  association  of  investor-owned 
utilities; 

(v)  One  of  whom  is  appointed  by  a 
statewide  association  of  nira!  telephone 
cooperatives; 

(vi)  One  of  whom  is  appointed  by  a 
statewide  association  of  noncoopcrative 
telephone  companies: 

(vii)  One  of  whom  is  appointed  by  a 
statewide  association  of  rural  electric 
cooperatives. 
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(viii]  One  of  whom  is  appointed  by  a 

statewide  associatir^n  of  health  care 
organizations: 

(ix)  One  of  whom  is  appointed  by  a 
statewide  association  of  e.xisting  local 
government-based  planning  and 
development  organizations: 

[\)  One  of  whorr.  is  appointed  by  th{ 
C.T(n  ernor  of  the  State  from  either  a 
statewide  rural  development 
organization  or  a  statewide  association 
of  pubiicly-ov\med  electric  utilities, 
neither  of  which  is  described  in  any  of 
pa'-agraphs  (r){1)fiiil  th'oiJ<:h  (ix) 

(.xij  One  of  whom  is  appointed  by  a 
statewide  association  of  counties; 

(xii)  One  of  whom,  is  appointed  by  a 
statewide  association  of  towns  and 
townships,  or  by  a  statewide  association 
of  municipal  leagues,  as  determined  by 
the  Governor 

(xiii)  One  of  whom  is  appointed  by  a 
statewide  association  of  rural  water 
districts: 

[xiv)  The  State  director  of  the  Federal 
small  business  development  center  or.  if 
there  is  no  small  business  development 
center  in  place  with  respect  to  the  State. 
the  director  of  the  State  office  of  the 
Small  Business  Administration: 

(xv)  The  State  representative  of  the 
Economic  Development  .^dm!ni8trBtlon 
of  the  Depaftmcnt  of  Commerce:  and 

(xvi)  One  of  whom  is  appointed  by  tht 
State  Director  from  among  the  officers 
and  employees  of  FmHA. 

(21  Xonvotmg  n:emhers.  The  panel 
Will  have  not  more  than  four  nonvoting 
members  who  will  serve  in  an  advisory 
capacity  and  who  are  representatives  of 
rural  areas.  The  four  nonvotirig  member.s 
will  be  appointed  by  the  Governor  and 
include: 

(i)  One  from  names  submitted  by  the 
dean  or  the  equivalent  official  of  each 
school  or  college  of  business,  from 
colleges  and  universities  in  the  State: 

(li)  One  from  names  submitted  by  the 
dean  or  the  equivalent  official  of  each 
school  or  college  of  engineering,  from 
colleges  and  universities  in  the  State; 

(iii)  One  from  nam.es  submitted  by  the 
dean  or  the  equivalent  official,  of  each 
school  or  college  of  agriculture,  from 
colleges  and  universities  in  the  State, 
and 

(iv)  The  director  uf  the  Stale  agency 
responsible  for  extension  services  in  the 
State. 

(3)  Qualifications  of  panel  members 
appointed  by  the  Governor.  Each 
individual  appointed  to  the  pane!  by  the 
Governor  will  be  specially  qualified  to 
serve  on  the  panel  by  virtue  of  the 
individual's  technical  expertise  in 
business  and  community  development 

(4)  Notification  of  selection  Each 
statewide  organization  that  selects  an 
individual  to  represent  the  organization 


on  the  pane!  must  notif>  the  Covcrno.''  cf 
the  selection. 

(5j  Appointment  o*  members 
^presentat.'ve  of  statewide  organization 
/,"  c(  rtan  cases 

(ij  If  there  is  no  siatewide  association 
or  organization  of  the  entities  described 
in  paragraph  {c)(l)  of  this  section,  the 
Governor  of  the  State  will  appoint  an 
individual  to  fill  the  position  or 
positions,  as  the  case  may  be,  from 
among  nominations  submitted  by  local 
groups  of  such  entities. 

(iij  If  a  State  has  more  than  one  of  any 
of  the  statewide  associations  or 
organizations  of  the  entities  described  in 
paragraph  (c)(1)  of  this  section,  the 
Governor  will  select  one  of  the  like 
organizations  to  name  a  member  to 
serve  during  no  more  than  one 
established  time  period.  Thereafter,  the 
Governor  will  rotate  selection  from 
among  the  remaining  like  organizations 
to  name  a  member. 

(d)  Failure  to  appoint  panel  members. 
The  failure  of  the  Governor,  a  Federal 
agency,  or  an  association  or 
organization  described  in  paragraph  (c) 
of  this  section,  to  appoint  a  member  to 
the  panel  as  required  under  this  subpart, 
shall  not  prevent  a  Slate  from  being 
determined  an  eligible  Slate. 

(e)  Panel  vacancies.  A  vacancy  on  the 
pane!  will  be  filled  in  the  manner  in 
which  the  original  appointment  was 
made.  Vacancies  should  be  filled  prior 
to  the  third  panel  meeting  held  after  the 
vacany  occurred  The  State  coordinator 
will  notify  the  State  Director,  in  writing. 
when  the  vacancy  is  filled  or  if  the 

\df  ancy  wil!  not  be  filled, 

ff]  Chairperson  and  vice  chairperson. 
The  panel  will  select  two  members  of 
the  panel  w  ho  are  not  officers  or 
employees  of  the  United  States  to  serve 
as  the  chairperson  and  vice  chairperson 
of  the  panel  The  te.'-m  shall  be  for  1 
year. 

(g)  Compensation  to  panel  members. 
(1)  Federal  members.  Except  as 
provided  in  §  1940.960  of  this  subpart. 
each  member  of  the  panel  who  is  an 
officer  or  employee  of  the  Federal 
C.nvernment  may  not  receive  ariv 
compensation  or  benefits  b\  re  iHon  of 
service  on  the  panel,  m  additiur.  \i<  that 
which  18  received  for  performance  of 
such  officer  or  employee's  regular 
employment, 

(2)  NonFedero!  members.  Each 
nonfederal  member  may  be 
compensated  by  the  State  and/or  from 
grant  funds  estiibiished  in  i  1940.968  of 
this  subpart, 

(h)  Rules  povei-Tiin^  pane!  meftnigi,. 

(1)  Quorum  A  nia)onty  of  voting 
members  of  the  panel  will  constitute  « 
quorum,  for  the  purpose  of  oonduclmg 
busmess  of  the  panel 


(2)  Frequency  of  meetings   ITf  ;  nnel 
will  meet  not  less  frequently  itmii 
quarterly.  Frequency  of  meetings  should 
be  often  enough  to  assure  that 
applications  are  reviewed  and  ranked 
for  funding  in  a  timely  manner. 

(3)  First  meeting.  The  State 
coordinator  will  schedule  the  first  panel 
meeting  and  will  notify  all  panel 
members  of  the  location,  date,  and  time 
at  least  seven  days  prior  to  the  meeting. 
Subsequent  n^etings  will  be  scheduled 
by  vote  of  the  panel. 

(4)  Records  of  meetings.  The  panel 
will  keep  records  of  the  minutes  of  the 
meetings,  deliberations,  and  evaluations 
of  the  panel  in  sufficient  detail  to  enable 
the  panel  to  provide  interested  agencies 
or  persons  the  reasons  for  its  actions. 

(i)  Federal  Advisory  Committee  Act. 
The  Federal  Advisory  Committee  Act 
shall  not  apply  to  any  State  rural 
economic  development  review  panel. 

(j)  Liability  of  members.  The  members 
of  a  State  rural  economic  development 
review  panel  shall  not  be  liable  to  any 
person  with  respect  to  any 
determination  made  by  the  panel. 

§  1S4C  9'- "'     Statp  coordi'-tator. 

The  Governor  will  appoint  an  officer 
or  employee  of  State  government  as 
State  coordinator  in  order  for  a  State  to 
become  and  remain  an  eligible  State 
under  this  subpart.  The  State 
coordinator  will  have  the  following 
duties  and  responsibilities: 

(a)  Manage,  operate,  and  carry  out  the 
instructions  of  the  panel 

(b)  Serve  as  liaison  between  the  panel 
and  the  Federal  and  State  agencies 
involved  in  rural  development; 

(c)  Coordinate  the  efforts  of  interested 
rural  residents  with  the  panel  and 
ensure  that  all  rural  residents  in  the 
State  are  informed  about  the  manner  in 
which  assistance  under  designated  rural 
development  programs  is  provided  to 
the  State  pursuant  to  this  subpart,  and  if 
requested,  provide  information  to  State 
residents;  and 

(d)  Coordinate  panel  activities  with 
FmHA. 

§  1940  <>S6    D*sH)n»t«)  »9i«f>cy. 

Tiifc  Goveiiiu!  Will  appo.nt  a  State 
agency  to  provide  the  panel  and  the 
State  coordinator  with  support  for  the 
daily  operation  of  the  panel.  In  addition 
to  providing  support,  the  designated 
agency  is  responsible  for  identifying: 

(a)  Alternative  sources  of  financial 
assistance  for  project  preapplicatioos/ 
applications  reviewed  and  ranked  by 
t.'if'  panel,  and 

fl.)  Rchiteri  w.-tivuies  v«thin  the  State. 
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§  1940.959    Area  ptan. 

Each  area  plan  submitted  to  the  panel 
for  review  in  accordance  with  §  1940.956 
of  this  subpart  shall  identify  the 
geographh;  boundaries  of  the  area  and 
shall  include  the  following  information: 

(a)  An  overall  development  plan  for 
the  area  with  goals,  including  business 
development  and  infrastructure 
development  goals,  and  time  lines  based 
on  a  realistic  assessment  of  the  area, 
including,  but  not  limited  to,  the 
following: 

(1)  The  number  and  types  of 
businesses  in  the  area  that  are  growing 
or  declining; 

(2)  A  list  of  the  types  of  businesses 
that  the  area  could  potentially  support; 

(3)  The  outstanding  need  for  water 
and  waste  disposal  and  other  public 
services  or  facilities  in  the  area; 

(4)  The  realistic  possibilities  for 
industrial  recruitment  in  the  area; 

(5)  The  potential  for  development  of 
tourism  in  the  area; 

(6)  The  potential  to  generate 
employment  in  the  area  through  creation 
of  small  businesses  and  the  expansion 
of  existing  businesses;  and 

(7)  The  potential  to  produce  value- 
added  agricultural  products  in  the  area. 

(b)  An  inventory  and  assessment  of 
the  human  resources  of  the  area, 
including,  but  not  limited  to,  the 
following: 

(1)  A  current  list  of  organizations  in 
the  area  and  their  special  interests; 

(2)  The  current  level  of  participation 
of  area  residents  in  rural  development 
activities  and  the  level  of  participation 
required  for  successful  implementation 
of  the  plan; 

(3)  The  availability  of  general  and 
specialized  job  training  in  the  area  and 
the  extent  to  which  the  training  needs  of 
the  area  are  not  being  met; 

(4)  A  li£t  of  area  residents  with 
special  skills  which  could  be  useful  in 
developing  and  implementing  the  plan; 
and 

(5)  An  analysis  of  the  human  needs  of 
the  area,  the  resources  in  the  area 
available  to  meet  those  needs,  and  the 
manner  in  which  the  plan,  if 
implemented,  would  increase  the 
resources  available  to  meet  those  needs. 

(c)  The  current  degree  of 
intergovernmental  cooperation  in  the 
area  and  the  degree  of  such  cooperation 
needed  for  the  successful 
implementation  of  the  plan. 

(d)  The  ability  and  willingness  of 
governments  and  citizens  in  the  area  to 
become  involved  in  developing  and 
implementing  the  plan. 

(e)  A  description  of  how  the 
governments  in  the  area  apply  budget 
and  fiscal  cotitrol  processes  to  the  plan. 
This  process  is  directed  toward  costs 


associated  with  carrying  out  the  planned 
development.  When  plans  are 
developed,  the  financial  condition  of  all 
areas  covered  under  the  plan  should  be 
fully  recognized  and  planned 
development  should  realistically  reflect 
the  area's  immediate  and  long-range 
financial  capabilities. 

(f)  The  extent  to  which  public  services 
and  facilities  need  to  be  improved  to 
achieve  the  economic  development  and 
quality  of  life  goals  of  the  plan.  At  a 
minimum,  the  following  items  will  be 
considered: 

(1)  Law  enforcement; 

(2)  Fire  protection; 

(3)  Water,  sewer,  and  solid  waste 
management; 

(4)  Education; 
(5j  Health  care; 

(6)  Transportation; 

(7)  Housing; 

(8)  Communications;  and 

(9)  The  availability  of  and  capability 
to  generate  electric  power. 

(g)  Existing  area  or  regional  plans  are 
acceptable  provided  the  plan  includes 
statements  that  indicate  the  degree  to 
which  the  plan  has  met  or  is  meeting  all 
the  requirements  in  paragraphs  (a) 
through  (f)  of  this  section. 


§  1940.960 
members. 


Federal  employee  panel 


(a)  The  State  Director  will  appoint  one 
FmHA  employee  to  serve  as  a  voting 
member  of  the  panel  established  in 

§  1940.956(c)(1)  of  this  subpart. 

(b)  The  Administrator  may  appoint, 
temporarily  and  for  specific  purposes, 
personnel  from  any  department  or 
agency  of  the  Federal  Government  as 
nonvoting  panel  members,  with  the 
consent  of  the  head  of  such  department 
or  agency,  to  provide  official 
information  to  the  panel.  The  member(s) 
appointed  shall  have  expertise  to 
perform  a  duty  described  in 

§  1940.956(b)  of  this  subpart  that  is  not 
available  among  panel  members. 

(c)  Federal  panel  members  will  be 
paid  per  diem  or  otherwise  reimbursed 
by  the  Federal  Government  for  expenses 
incurred  each  day  the  employee  is 
engaged  in  the  actual  performance  of  a 
duty  of  the  panel.  Reimbursement  will 
be  in  accordance  with  Federal  travel 
regulations. 

§  1940.961     Allocation  o'  apo'opra'ea 
funds. 

(a)  Initial  allocations.  (1)  Each  FY. 
from  sums  appropriated  for  direct  loans, 
loan  guarantees,  or  grants  for  any 
designated  rural  development  program, 
funds  will  be  allocated  to  designated 
States  in  accordance  with  FmHA 
Instruction  subpart  L  of  part  1940. 
Exhibit  A.  Attachment  4.  of  this  chapter 


(available  in  any  FmHA  State  or  District 
Office). 

(2)  Each  FY,  and  normally  within  30 
days  after  the  date  FmHA  receives  an 
appropriation  of  designated  rural 
development  program  funds,  the 
Governor  of  each  designated  State  will 
be  notified  of  the  amounts  allocated  to 
the  State  under  each  designated 
program  for  such  F>'.  The  Governor  will 
also  be  notified  of  the  total  amounts 
appropriated  for  the  FY  for  each 
designated  rural  development  program. 

(3)  The  State  Director  will  fund 
projects  from  a  designated  State's 
allocation  of  funds,  according  to 
appropriate  program  regulations  giving 
great  weight  to  the  order  in  which  the 
preapplications/applications  for 
projects  are  ranked  and  listed  by  the 
panel  in  accordance  with 

§  1940.956(b)(3)  of  this  subpart. 

(b)  Reserve.  A  percentage  of  the 
National  Office  reserve  established  in 
subpart  L  of  part  1940  of  this  chapter 
will  be  used  to  establish  a  reserve  for 
designated  States  that  is  separate  and 
apart  from  that  of  nondesignated  States. 
The  percent  reserved  will  be  based  upon 
the  same  criteria  used  in  subpart  L  of 
part  1940  of  this  chapter  to  allocate 
program  funds. 

(c)  Pooling.  (1)  On  July  15  of  each  FY. 
and  from  time  to  time  thereafter  during 
the  FY,  as  deterir.ined  appropriate, 
unobligated  funds  wiil  be  pooled  from 
among  the  designated  States.  Pooled 
funds  will  be  made  a  part  of  the  reserve 
established  for  designated  States  and 
will  revert  to  National  Office  control. 

(2)  Funds  pooled  from  designated 
States  can  be  requested  by  designated 
States,  pursuant  to  subsection  (d)  of  this 
section.  The  designated  States'  pool; 
however,  will  not  be  available  to 
nondesignated  States  until  September  1 
of  each  year. 

(d)  Request  for  funds.  (1)  Designated 
States  may  request  designated  States' 
reserve  funds,  and  funds  for  other 
designated  rural  development  programs 
controlled  by  the  National  Office,  as 
shown  in  FmHA  Instruction  subpart  L  of 
part  1940,  Exhibit  A.  Attachment  4,  of 
this  chapter,  in  accordance  with 
applicable  program  regulations. 

(2)  Designated  States  may  request 
funds  from  the  nondesignated  reserve 
account  when: 

(i)  All  allocated  and  reserve  funds  to 
designated  slates  have  been  used,  or 

(ji)  Sufficient  funds  do  not  remain  in 
any  designated  State  allocation  and  in 
the  designated  States'  reserve  account 
to  fund  a  proiect. 
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§  1940.962    Authority  to  transfer  direct 
loan  amounts. 

(a)  Transfer  of  funds.  If  the  amounts 
allocated  to  a  designated  State  for  direr? 
Water  and  Waste  Disposal  or 
Community  Facility  loans  for  a  FY  are 
not  sufficient  to  provide  the  full  amoun* 
requested  for  a  project  in  accordance 
with  this  subpart,  the  State  Director  may 
transfer  part  or  ail  of  the  funds  allocated 
to  the  State,  frcrr.  one  program  to 
another,  subject  to  paragraphs  (b!  and 
(c)  of  this  section. 

(b)  Limitation  on  amounts  transferred. 

(1)  Amounts  transferred  u'lthin  a 
designated  State,  The  amount  of  direct 
loan  funds  transferred  from  a  program 
under  this  section  shall  not  exceed  the 
amount  left  unobligated  after  obligating 
the  full  amount  of  assistance  requested 
for  each  project  that  ranked  higher  in 
priority  on  the  panel's  list 

(2)  Amounts  transferred  on  a  National 
basis.  The  amount  of  direr  i  loan  funds 
transferred  in  a  FY,  among  the 
designated  States,  from  a  program  undf 
this  subpail  (after  accounting  for  any 
offsetting  transfers  into  suf  h  program) 
shall  not  exceed  $9  million,  or  an 
amount  otherwise  authorized  by  law. 

(c)  National  Of^'icr  concurrence-  The 
State  Director  may  transfer  direct  loan 
funds  authorized  m  !h.s  section,  after 
requesting  and  receiving  concurrence 
from  the  .Mationai  Office.  If  permitted  by 
law,  the  National  Office  will  concur  m 
requests  on  a  first-come-first-served 
basis. 

§  1940.963    Autt>orfty  to  transfer 
guaranteed  loan  amounts. 

(a)  Transfer  of  funds.  If  the  amounts 
allocated  to  a  designated  State  for 
guaranteed  Water  and  Waste  Disposal, 
Community  Facility,  or  Business  and 
Industry  loans  for  a  FY  are  not  sufficient 
to  provide  the  full  amount  requested  for 
a  project  in  accordance  with  this 
subpart,  the  State  Director  may  transfer 
part  or  all  of  the  funds  allocated  to  the 
State,  from  one  program  to  another, 
subject  to  paragraphs  (b)  and  (rj  of  this 
section. 

(b)  Limitation  on  amounts  transferred. 
The  amount  of  guaranteed  loan  funds 
transferred  from  a  program  under  this 
section  shall  not  exceed  the  amount  left 
unobligated  after  obligating  the  full 
amount  of  assistance  requested  for  eacti 
project  that  ranked  higher  m  priority  on 
the  panel's  list. 

(c)  National  Office  concurrence.  The 
State  Director  may  transfer  guaranteed 
loan  funds  authonz£d  in  this  section, 
after  requesting  and  receiving 
concurrence  from  the  National  Office  If 
permitted  by  law,  the  National  Office 
will  concur  in  requests  on  a  first-come- 
first-served  basis. 


§1940.964    ( Reserved  ] 

§  1940.965    Processlofl  project 
preappHcatton/appllcatlons 

Except  for  the  pruiecl  review  and 
ranking  process  established  in  this 
subpart,  all  requests  for  funds  from 
designated  rural  development  programs 
will  be  processed,  closed,  and  serviced 
according  to  applicable  FrrJi", 
rPt;ulations,  available  in  any  i-:r.iiA 
office. 

(a)  Preapplications/applications.  All 
preapplications/applications  on  hand 
that  have  not  been  selected  for  further 
processing  wil!  be  submitted  initially  to 
the  panel  for  review  and  ranking. 
r*reapp!ications/application8  on  hand 
th;!t  had  been  selected  for  further 
processing  pnor  to  the  time  a  Slate  was 
selected  to  participate  in  this  program 
may  be  funded  by  FmHA  without 
review  by  the  panel.  Preapplications/ 
applications  selected  for  further 
processing  by  Fm!  i,^  will  not  exceed  the 
State's  previous  year  s  funding  level. 
The  State  Director  will  provide  the  State 
coordinator  a  list  of  preapplications/ 
applications  that  are  in  process  and  will 
be  considered  for  funding  without 
re\'iew  by  the  panel.  This  list  will  be 
provided  at  the  same  time 
preapplications. 'applications  are 
initially  submitted  to  the  State 
coordinator  m  accordance  with 
paragraph  (dj  of  this  section. 

(b)  FmHA  review.  Preapplications/ 
applications  will  be  reviewed  in 
sufficient  detail  to  determine  eligibility 
and,  if  applicable,  determine  if  the 
applicant  is  able  to  obtain  credit  from 
other  sources  at  reasonable  rates  and 
terms.  Normally,  within  45  days  after 
receiving  a  complete  preapplication/ 
application.  FmHA  will  notify  the 
applicant  of  the  eligibility 
determination.  A  copy  of  all 
notifications  will  be  sent  to  the  State 
coordinator, 

(c)  .Applicant  notification.  The 
notification  to  eligible  applicants  will 
contain  the  foliiiwing  statements: 

Your  applit.«ti(in  hds  been  submitted  to  the 
State  coordinator  tor  review  and  ranking  by 
the  State  rural  economic  development  review 

panel.  If  you  have  questions  regarding  this 
review  process,  you  should  contact  the  State 
coordinator  The  address  and  telephone 
number  arr  (insert) 

You  will  be  notified  at  a  later  date  of  the 
decision  reached  by  the  pHnel  and  whether  or 
not  you  can  proceed  with  the  proposed 
project. 

Y'ou  are  wdvised  against  iiicurnr.g 
ot)!igatioru  which  cannot  be  fulfilled  without 
FmHA  funds 

These  statemenls  should  be  included  in 
notifications  to  apphcants  with 
preapplications/ applications  on  hand 
that  had  not  been  selected  for  further 


processing  pnor  to  the  time  a  State  was 
selected  to  participate  in  this  program. 

(d)  Information  to  State  coordinator. 
FmHA  will  forward  a  copy  of  the 
preapplication/application  and  oAer 
information  received  from  the  applicant 
to  the  State  coordinator  according  to  a 
schedule  prepared  in  accordance  with 

5  1940  qSR' a)  of  this  subpart.  The  Stale 
cooidm..;   r  will  be  advised  that  no 
further  action  will  be  taken  on 
preapplications/applications  until  they 
have  been  received  and  ranked  by  the 
panel,  and  a  priority  funding  list  has 
been  received  from  the  State. 
Applications  forwarded  to  the  State 
coordinator  will  be  reviewed  and 
ranked  for  funding  in  accordance  with 
S  1940.956  of  this  subpart. 

(e)  The  FmHA  review  of  priority 

■  funding  list  FmHA  will  review  the  list 
of  ranked  applications  received  from  the 
State  coordinator  and  determine  if 
projects  meet  the  requirements  of  the 
designated  nu'al  development  program 
under  which  the  applicant  seeks 
assistance.  Any  project  that  does  not 
meet  program  regulations  will  be 
removed  from  the  list  Applicants  will 
be  notified  of  the  decision  reached  by 
the  panel  and  whether  or  not  the 
applicant  should  proceed  with  the 
project.  FmHA  will  provide  a  copy  of  all 
notiHcations  to  the  State  coordinator. 
The  decisions  of  the  panel  are  not 
appealable. 

(f)  Obligation  of  funds.  FmHA  will 
provide  funds  for  projects  whose 
application  remains  on  the  list,  subject 
to  available  funds.  Consideration  will  be 
given  to  the  order  in  which  the 
applications  were  ranked  and  prioritized 
by  the  panel.  If  FmHA  proposes  to 
provide  asatstance  to  any  project 
without  providing  assistance  to  all 
projects  ranked  higher  in  priority  by  the 
panel  than  the  project  to  be  funded.  10 
days  prior  to  requesting  an  obligation  of 
funds,  the  State  Director  will  submit  a 
report  stating  reasons  for  funding  such 
lower  ranked  project  to  the  following: 

[l]  Panel. 

[2]  National  Office.  The  National 
Office  will  submit  a  copy  of  the 
notification  to: 

(i)  Committee  on  Agriculture  of  the 
House  of  Representatives,  Washington, 
DC. 

(ii)  Committee  on  Agriculture. 
Nutrition,  and  Forestry  of  the  Senate, 
Washington  DC 


»»«0.9$6-15>4C,»67 
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§  1940.968     Rural  Economic  Oev»*of>m»nl 
Review  Panel  C*rant  (Penei  Grant . 

(a)  General.  Pa.ir;  (»raias  awarded 
will  be  made  from  amounts 
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appropriated  for  grants  under  any 
provision  of  Section  306(a)  of  the 
CONACT  (7  U.S.C  1926(a)).  not  to 
exceed  SlOO.OOO  annually  to  each 
eligible  State.  This  section  outlines 
FmHA's  policies  and  authorizations  and 
sets  forth  procedures  for  making  grants 
to  designated  States  for  administrative 
costs  associated  with  a  State  rural 
economic  development  review  panel.  « 

(b)  Objective.  The  objective  of  the 
Panel  Grant  program  is  to  make  grant 
funds  available  annually  to  each 
designated  State  to  use  for 
administrative  costs  associated  with  the 
State  rural  economic  development 
review  panels  meeting  requirements  of 

§  1940.956  of  this  subpart. 

(c)  Authorities,  delegations,  and 
redelegations.  The  State  Director  is 
responsible  for  implementing  the 
authorities  in  this  section  and  to  issue 
State  supplements  redelegating  these 
authorities  to  appropriate  FmHA 
employees.  Grant  approval  authorities 
are  contained  in  subpart  A  of  part  1901 
of  this  chapter. 

(d)  Joint  funds.  FmHA  grant  funds 
may  be  used  jointly  with  funds 
furnished  by  the  grantee  or  grants  from 
other  sources. 

(e)  Eligibility.  A  State  designated  by 
the  Under  Secretary  to  participate  in 
this  program  is  eligible  to  receive  not 
more  than  SlOO.OOO  annually  under  this 
section.  A  State  must  become  and 
remain  an  eligible  State  in  order  to 
receive  funds  under  this  section. 

(f)  Purpose.  Panel  Grant  funds  may  be 
used  to  pay  for  reasonable 
administrative  costs  associated  with  the 
panel,  including,  but  not  Hmited  to,  the 
following: 

(1)  Travel  and  lodging  expenses; 

(2)  Salaries  for  State  coordinator  and 
support  staff; 

(3)  Reasonable  fees  and  charges  for 
professional  services  necessary  for 
establishing  or  organizing  the  panel. 
Services  must  be  provided  by 
individuals  licensed  in  accordance  with 
appropriate  State  accreditation 
associations; 

(4)  Office  supplies,  and 

(5)  Other  costs  that  may  be  necessary 
for  panel  operations. 

(g)  Limitations.  Grant  funds  will  not 
be  used  to: 

(1)  Pay  costs  incurred  prior  to  the 
effective  date  of  the  grant  authorized 
under  this  subpart; 

(2)  Recruit  preapplications/ 
applications  for  any  designated  rural 
development  loan  or  grant  program  or 
any  loan  or  grant  program; 

(3)  duplicate  activities  associated 
with  normal  execution  of  any  panel 
member's  occupation; 

(4)  Fund  political  activities; 


(5)  Pay  costs  associated  with 
preparing  area  development  plans; 

(6)  Pay  for  capital  assets;  purchase 
real  estate,  equipment  or  vehicles;  rent, 
improve,  or  renovate  office  space;  or 
repair  and  maintain  State  or  privately 
owned  property; 

(7)  Pay  salaries  to  panel  members;  or 

(8)  Pay  per  diem  or  otherwise 
reimburse  panel  members  unless 
distance  traveled  exceed  50  miles. 

(h)  Other  considerations.  (1)  Equal 
opportunity  requirements.  Grants  made 
under  this  subpart  are  subject  to  Title  VI 
of  the  Civil  Rights  Act  of  1964  as 
outlined  in  subpart  E  of  part  1901  of  this 
chapter. 

(2)  Environmental  requirements.  The 
policies  and  regulations  contained  in 
subpart  G  of  part  1940  of  this  chapter 
apply  to  grants  made  under  this  subpart. 

(3)  Management  assistance.  Grantees 
will  be  provided  management  assistance 
as  necessary  to  assure  that  grant  funds 
are  used  for  eligible  purposes  for  the 
successful  operation  of  the  panel.  Grants 
made  under  this  subpart  will  be 
administered  under  and  are  subject  to 
the  U.S.  Department  of  Agriculture 
regulations.  7  CFR.  parts  3016  and  3017, 
as  appropriate. 

(4)  Drug-free  workplace.  The  State 
must  provide  for  a  drug-free  workplace 
in  accordance  with  the  requirements  of 
FmHA  Instruction  1940-M  (available  in 
any  FmHA  office).  Just  prior  to  grant 
approval,  the  State  must  prepare  and 
sign  Form  AD-1049,  "Certification 
Regarding  Drug-Free  Workplace 
Requirements  (Grants)  Alternative  I — 
For  Grantees  Other  Than  Individuals." 

(i)  Application  processing.  (1)  The 
State  Director  shall  assist  the  State  in 
application  assembly  and  processing. 
Processing  requirements  should  be 
discussed  during  an  application 
conference. 

(2)  After  the  Governor  has  been 
notified  that  the  State  has  been 
designated  to  participate  in  this  program 
and  the  State  has  met  all  eligibility 
requirements  of  this  subpart,  the  State 
may  file  an  original  and  one  copy  of  SF 
424.1  with  the  State  Director.  The 
following  information  will  be  included 
with  the  application: 

(i)  State's  financial  or  in-kind 
resources,  if  applicable,  that  will 
maximize  the  use  of  Panel  Grant  funds; 

(ii)  Proposed  budget.  The  financial 
budget  that  is  part  of  SF  424.1  may  be 
used,  if  sufficient,  for  all  panel  income 
and  expense  categories; 

(iii)  Estimated  breakdown  of  costs, 
including  costs  to  be  funded  by  the 
grantee  or  from  other  sources; 

(iv)  Financial  management  system  in 
place  or  proposed.  The  system  will 
account  for  grant  funds  in  accordance 


with  State  laws  and  procedures  for 
expending  and  accounting  for  its  own 
funds.  Fiscal  control  and  accounting 
procedures  of  the  Stdte  must  be 
sufficient  to  permit  preparation  of 
reports  required  by  Federal  regulations 
and  permit  the  tracing  of  funds  to  a  level 
of  expenditures  adequate  to  establish 
that  grant  funds  are  used  solely  for 
authorized  purposes; 

(v)  Method  to  evaluate  panel  activities 
and  determine  if  objectives  are  met; 

(vi)  Proposed  Scope-of-Work  detailing 
activities  associated  with  the  panel  and 
time  frames  for  completion  of  each  task, 
and 

(vii)  Other  information  that  may  be 
needed  by  FmHA  to  make  a  grant  award 
determination. 

(3)  The  applicable  provisions  of 
§  1942.5  of  subpart  A  of  part  1942  of  this 
chapter  relating  to  preparation  of  loan 
dockets  will  be  followed  in  preparing 
grant  dockets.  The  docket  will  include  at 
least  the  following: 

(i)  Form  FmHA  400-4,  "Assurance 
Agreement;" 

(ii)  Scope-of-work  prepared  by  the 
apphcant  and  approved  by  FmHA; 

(iii)  Form  FmHA  1940-1,  "Request  for 
Obligation  of  Funds,"  with  Exhibit  A, 
and 

(iv)  Certification  regarding  a  drug-free 
workplace  in  accordance  with  FmHA 
Instruction  1940-M  (available  in  any 
FmHA  office). 

(j)  Grant  approval,  obligation  of  funds, 
and  grant  closing. 

(1)  The  State  Director  will  review  the 
application  and  other  documents  to 
determine  whether  the  proposal 
complies  with  this  subpart. 

(2)  Exhibit  A  (available  from  any 
FmHA  State  Office),  shall  be  attached  to 
and  become  a  permanent  part  of  Form 
FmHA  194a-A  and  the  following 
paragraphs  will  appear  in  the  comment 
section  of  that  form: 

The  Grantee  understands  the  requirements 
for  receipt  of  funds  under  the  Panel  Grant 
program.  The  Grantee  assures  and  certifies 
that  it  is  in  compliance  with  all  applicable 
laws,  regulations.  Executive  Orders,  and 
other  generally  applicable  requirements, 
including  those  set  out  in  FmHA  7  CFR.  part 
1940.  subpart  T,  and  7  CFR,  parts  3016  and 

3017,  including  revisions  through [date 

of  grant  approval).  The  Grantee  further 
agrees  to  use  grant  funds  for  the  purposes 
outlined  in  the  Scope-of-Work  approved  by 
FmHA.  Exhibit  A  is  incorporated  as  a  part 
hereof. 

(3)  Grants  wiil  be  dpproved  and 
obligated  in  accordance  with  the 
applicable  parts  of  §  1942.5(d)  of  subpart 
A  of  part  1942  of  this  chapter. 

(4)  An  executed  copy  of  the  Scope-of- 
Work  will  be  sent  to  the  State 
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coordinator  on  the  obligation  date,  along 
with  a  copy  of  Form  FmHA  1940-1  and 
the  required  exhibit.  FmHA  will  retain 
the  original  of  Fonn  FmH.A  194fV~l  and 
the  exhibit. 

(5)  Grants  will  be  closed  in 
accordance  with  the  applicable  pa-f-ts  of 
Subpart  A  of  Part  1942  of  this  chapter. 
including  §  1942.7.  The  grant  is 
considered  closed  on  the  obligation 
date. 

(6)  A  copy  of  Form  FmHA  194Q-1, 
with  the  required  exhibit,  and  the  Scope- 
of-Work  will  be  submitted  to  the 
National  Office  when  funds  are 
obligated. 

(7)  If  the  grant  is  not  approved,  the 
State  coordinator  will  be  notified  in 
writing  of  the  reason(s)  for  rejection. 
The  notification  will  state  that  a  review 
of  the  decision  by  FmHA  may  be 
requested  by  the  State  under  subpart  B 
of  part  1900  of  this  chapter. 

(k)  Fund  disbursement.  Grant  funds 
will  be  disbursed  on  a  reimbursement 
basis.  Requests  for  funds  should  not 
exceed  one  advance  every  30  days.  The 
financial  management  system  of  the 
State  shall  provide  for  effective  control 
and  accountability  of  all  funds,  property, 
and  assets. 

(1)  SF  270.  "Request  for  Advance  or 
Reimbursement,"  will  be  completed  by 
the  State  coordinator  and  submitted  to 
the  State  Director  not  more  frequently 
than  monthly. 

(2)  Upon  receipt  of  a  properly 
completed  SF  270,  the  State  Director  will 
request  funds  through  the  Automated 
Discrepancy  Processing  System. 
Ordinarily,  payment  will  be  made  within 
M)  days  after  receipt  of  a  properly 
prepared  request  for  reimbursement. 

(3)  States  are  encouraged  to  use 
minority  banks  (a  bank  which  is  owned 
by  at  least  50  percent  minority  group 
members)  for  the  deposit  and 
disbursement  of  funds.  A  list  of  minority 
owned  banks  can  be  obtained  from  the 
Office  of  Minority  Business  Enterprises. 
Department  of  Commerce,  Washington, 
DC  20230. 

(1)  Title.  Title  to  supplies  acquired 
under  this  grant  will  vest,  upon 
acquisition,  in  the  State.  If  there  is  a 
residual  inventory  of  unused  supplies 
exceedmg  S5.000  in  total  aggregate  fair 
market  value  upon  termination  or 
completion  of  the  grant  awarded,  and  if 
the  supplies  are  not  needed  for  any 
o'hcr  federally  sponsored  programs,  the 
State  shall  compensate  FmHA  for  its 
share. 

(m)  Costs.  Costs  inc  urred  under  this 
grant  program  are  subject  to  cost 
principles  established  m  Office'  of 
Nfanagement  and  Budget  Circular  A-*7. 

(n)  Budget  changes.  Rebudgeting 
vvithir  'he  approval  direct  cost 


categories  to  meet  unanticipated 
requiremients  which  do  not  exceed  10 
percent  of  the  current  total  approved 
budget  shall  be  permitted.  The  State 
shall  obtain  prior  approval  from  the 
State  Director  for  any  revisions  which 
result  in  the  need  for  additional  funding. 

(0)  Programmatic  changes.  The  State 
shall  obtain  prior  written  approval  from 
the  State  Director  for  any  change  to  the 
scope  or  objectives  for  which  the  grant 
was  approved  or  for  contracting  out  or 
otherwise  obtaining  services  of  a  third 
party  to  perform  activities  which  are 
central  to  the  purposes  of  the  grant. 
Failure  to  obtain  prior  approval  of 
changes  to  the  scope  can  result  in 
suspension  or  termination  of  grant  funds. 

(p)  Financial  reporting.  SF  269. 
"Financial  Status  Report,"  and  a  Project 
Performance  Report  are  required  on  a 
quarterly  basis.  The  reports  will  be 
submitted  to  the  State  Director  not  later 
than  30  days  after  the  end  of  each 
quarter.  A  final  SF  269  and  Project 
Performance  Report  shall  be  due  90  days 
after  the  expiration  or  termination  of 
grant  support.  The  final  report  may 
ser\'e  as  the  last  quarterly  report.  The 
State  coordinator  will  constantly 
monitor  performance  to  ensure  that  time 
schedules  are  met.  projected  work  by 
time  periods  is  accomplished,  and  other 
performance  objectives  are  achieved. 
Program  outlays  and  income  will  be 
reported  on  an  accrual  basis.  Project 
Performance  Reports  shall  include,  but 
not  be  limited  to.  the  following: 

(1)  A  comparison  of  actual 
accomplishments  to  the  objectives 
established  for  that  period; 

(2)  Reasons  why  established 
objectives  were  not  met; 

(3)  Problems,  delays,  or  adverse 
conditions  which  will  affect  the  ability 
to  meet  the  objectives  of  the  grant 
during  established  time  periods.  This 
disclosure  must  include  a  statement  of 
the  action  taken  or  planned  to  resolve 
the  situation;  and 

(4)  Objectives  and  timetable 
established  for  the  next  reporting  period. 

(q)  Audit  requirements.  Audit  reports 
will  be  prepared  and  submitted  in 
accordance  with  §  1942.17(q)(4)  of 
subpart  A  of  part  1942  of  this  chapter. 
The  audit  requirements  only  apply  to  the 
year(s)  in  which  grant  funds  are 
received.  Audits  must  be  prepared  in 
accordance  with  generally  accepted 
government  auditing  standards  using 
publication.  "Standards  for  Audits  of 
Governmental  Organizations,  Programs, 
Activities  and  Functions." 

(r)  Grant  cancellation.  Grants  which 
have  been  approved  and  funds  obligated 
may  be  cancelled  by  the  grant  approval 
official  in  accordance  with  §  1942.12  of 


subpart  A  of  part  1942  of  this  chapter. 
The  State  Director  will  notify  the  State 
coordinator  that  the  grant  has  been 
cancelled. 

(s)  Grant  servicing.  Grants  will  be 
serviced  in  accordance  with  subparts  E 
and  O  of  part  1951  of  this  chapter. 

(t)  Subsequent  grants.  Subsequent 
grants  will  be  processed  in  accordance 
with  the  requirements  of  this  subpart  for 
each  additional  time  period  a  State  is 
designated  to  participate  in  this 
program. 

§1940.969    Fo'Tis  f>»^'hi!s  a'-f  Si..■^J}.3'rs. 

Forms,  exhibits,  anu  subparts  ol  mis 
chapter  (all  available  in  any  FmHA 
office)  referenced  in  this  subpart,  are  for 
use  in  establishing  a  State  economic 
development  review  panel  and  for 
administering  the  Panel  Grant  program 
associated  with  the  oanel, 

§  1940.970      Resie'-v<-o 

§1940.971     DelCBation  ot  authority. 

The  authority  authorized  to  the  State 
Director  in  this  subpart  may  be 
redelegated. 

§§  1940.972-194C  99'a       HfM>-v»>d| 

§  1940. 1000    0MB  control  numt>er. 

The  collection  of  information 
requirements  contained  in  this 
regulation  has  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  control  number  0575- 
0145.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  minutes  to  48  hours  per 
response  with  an  average  of  4  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
e.xisting  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Department  of 
Agriculture,  Clearance  Officer,  OIR\I, 
Room  404-W,  Washington,  DC  20250; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503 

PART  1951 -SERVICING  AND 
COLLECTIONS 

6.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  148a  S 
U.S.C.  301: 7  CFR  2.23  and  7  CFR  2.70. 
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Subpart  E— Servicing  of  Community 
and  Insured  Business  Programs  Loans 
and  Grants 

7  Section  1951.201  is  revised  to  read 

as  follows: 

I  1951.201     PurpoM.  I 

This  subpart  prescribes  the  Fanners 
Horr.e  Administration's  (FmHA) 
poiiries,  authori2ations,  and  procedures 
for  servicing  Water  and  Waste  Disposal 
System  loans  and  grants:  Community 
Facility  loans;  Industrial  Development 
grants;  loans  for  grazing  and  other  shift- 
in-land-use  projects;  Association 
Recreation  loans;  Association  Irrigation 
and  Drainage  loans;  Watershed  loans 
and  advances;  Resource  Conservation 
and  Development  loans;  Insured 
Business  loans;  Economic  Opportunity 
Cooperative  loans;  loans  to  Indian 
Tribes  and  Tribal  Corporations;  Rural 
Renewal  loans;  Energy  Impacted  Area 
Development  Assistance  Program 
grants:  Water  and  Waste  Disposal 
Technical  Assistance  and  Training 
grants;  Emergency  Community  Water 
.Assistance  grants;  and  System  for 
Delivery  of  Certain  Rural  Development 
Programs  panel  grant.  Loans  sold 
without  insurance  by  FmHA  to  the 
private  sector  will  be  serviced  in  the 
private  sector  and  will  not  be  serviced 
under  this  subpart.  The  provisions  of 
this  subpart  are  not  applicable  to  such 
loans.  Future  changes  to  this  subpart 
will  not  be  made  applicable  to  such 
loans. 

Dated  February  7.  1992. 
Michael  M.  F.  Lin. 

'.  ■  •  i  '  'r  der  Secretary  for  Small  Community 
and  Rural  DeveJopmenL 
'FR  Doc  92- -^06  Filed  4-3-52:  8:45  amj 
BiujNG  CODE  u^<)-cn-m 


DEPARTMENT  OF  JUSTICE 

8  CFR  Parts  3,  103.  242.  and  292 
[AGO'-ier  No,  15''9-92; 

Executive  Office  for  Immigration 
Review;  Rules  of  Procedures 

AGENCY-  Department  of  justice. 
ACTION;  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  amends  the 
rjles  of  administrative  procedure  that 
are  followed  in  all  matters  before 
Immigration  Judges,  the  regulations 
governing  deportation  proceedings,  and 
the  rules  governing  disciplinary 
proceedings  against  attorneys  and 
representatives.  These  regulatory 
changes  are  promulgated  to  implement 
the  following  sections  of  the 


Immigration  Act  of  1990.  Public  Law 
101-649  (IMMACT):  Section  504 
regarding  custody  and  bond 
determinations  for  aggravated  felons; 
section  545  concerning  notice 
requirements,  eligibility  for  certain  relief 
from  deportation,  and  dissiplimary 
proceedings  for  frivolous  behavior  of 
attorneys  and  representatives;  and. 
section  701  concerning  the 
confidentiality  of  information  regarding 
a  battered  spouse  or  child  in 
proceedings.  Additional  changes  to  the 
rules  of  procedure  have  been  made  to 
reflect  the  experience  and  observations 
of  practice  under  the  current  rules,  and 
to  further  assist  in  the  fair  and  proper 
resolution  of  issues  before  the 
Immigration  judges.  To  achieve  these 
ends,  certain  portions  of  existing  rules 
have  been  amended  or  deleted,  and 
several  new  provisions  have  been 
added.  Many  of  the  rules  have  been 
renumbered  as  a  result  of  these  changes. 

The  rules  of  procedure  are 
interrelated.  Unless  specifically  noted  to 
the  contrary,  each  rule  of  procedure 
should  be  construed  harmoniously  with 
existing  regulations  under  this  chapter. 
dates:  This  interim  rule  is  effective 
April  6, 1992.  except  for  §§  3.15  and  3.28 
which  will  be  effective  June  13, 1992. 
Written  comments  must  be  received  on 
nr  before  May  6, 1992. 
ADDRESSES:  Please  submit  written 
comments  to:  Gerald  S.  Hurwitz, 
Counsel  to  the  Director,  Executive 
Office  for  Immigration  Review,  suite 
2400.  5107  Leesburg  Pike.  Falls  Church. 
Virginia  22041.  (703)  305-0470. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  S.  Hur\\.:2,  Lo„;.3t:.  ;o  the 
Director,  Executive  Office  for 
Immigration  Review,  suite  2400.  5107 
Leesburg  Pike,  Falls  Church,  Virginia 
22041,  (703)  305-0470. 
SUPPLEMENTARY  INFORMATION:  These 
changes  to  the  current  rules  of  practice 
before  the  Immigration  Judges,  and  to 
regulations  governing  deportation 
proceedings  and  disciplinary 
proceedings  against  attorneys  and 
representatives,  have  been  promulgated 
as  a  result  of  IMMACT.  Title  V  of 
IMMACT  mandates  changes  in 
deportation  and  exclusion  proceedings 
with  regard  to  criminal  aliens. 
Regulations  concerning  custody  and 
bond  determinations  have  been 
amended  to  implement  section  504  with 
regard  to  aggravated  felons.  Pursuant  to 
section  545,  regulations  have  been 
added  to  provide  for  sanctions  against 
attorneys  or  accredited  representatives 
who  engage  in  frivolous  behavior  in 
immigration  proceedings  and  to  require 
notice  to  aliens  in  deportation 
proceedings  in  accordance  with 


specified  procedures.  Regulations 
protecting  the  confidentiality  of 
information  concerning  an  abused 
spouse  or  child  in  proceedings  before  an 
Immigration  judge  have  been  included. 
In  addition,  many  other  changes  have 
been  made  to  promote  increased 
efficiency  m  operations,  while 
responding  to  observations  regarding 
more  effective  methods  of  case 
handling.  The  regulatory  changes  will 
improve  and  expedite  the  hearing 
process  before  immigration  Judges. 
while  retaining  ail  due  process 
protections  necessary  for  a  fair  hearing. 
Several  of  the  changes  reflect  the  need 
to  ensure  an  adequate  and  correct 
address  for  the  alien  in  proceedings  to 
satisfy  due  process  notice  requirements, 
and  allow  for  in  absentia  hearings  when 
an  alien  who  is  provided  with  notice 
fails  to  appear. 

Other  changes  have  been  added  to 
reflect  many  current  practices  before 
Immigration  Judges,  including  the  use  of 
minute  orders  and  the  requirement  of 
specific  language  for  the  certification  of 
foreign  language  translations.  The 
amendments  require  that  notice  of  any 
change  of  venue  must  be  given  to  all 
parties  Further  amendments  to  the  rules 
clarify  procedures  for  fee  collection  by 
the  Service,  and  allow  for  documents  to 
be  filed  with  a  fee  receipt  or  application 
for  fee  waiver.  Clarifications  were  made 
to  existing  rules  to  alleviate  any 
confusion  ovor  when  the  decision  of  the 
Immigration  Judge  becomes  final. 
Finally,  m.mor  language  changes  are 
included  to  correct  or  clarify  common 
terminoiogy  used  m  the  rules. 

What  follows  is  a  section  by  section 
analysis  of  the  proposed  regulatory 
amendments: 

8  CFR  3.1(d)(l-a)  Summary  Dismissal 
of  Appeals.  This  rule  provides  for  the 
summary  dismissal  of  appeals  for 
certain  specified  reasons.  It  also 
provides  that  attorneys  or 
representatives  who  file  such  appeals 
may  be  found  to  have  engaged  in 
frivolous  behavior  withm  the  scope  of  8 
CFR  292. 

8  CFR  3  12  Scope  of  Rules.  This  rule 
e.xpands  the  scope  of  the  rales  of 
procedure  to  include  hearings  regarding 
disciplinary  proceedings  under  section 
292  of  this  tide. 

8  CP'R  3.14  /unsdictjon  and 
Commencement  of  Proceedmgs.  This 
section  requires  the  Service  to  notify  the 
respondent/applicant  of  the  Office  of 
the  Immigration  Judge  in  which  the 
charging  document  has  been  filed. 

8  CFR  3.15  Contents  of  Order  to  Show 
Cause  and  Notification  of  Change  of 
Address.  This  new  section  clarifies  and 
expands  the  mform.ation  to  be  contained 
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in  the  Order  to  Show  Cause,  inclusion  t  f 
this  information  will  add  to  a  more 
efficient  and  accurate  administrative 
handling  of  the  case.  The  identifying 
information  will  be  provided  by  the 
Service  to  assist  in  the  administrative 
processing  of  cases  by  the  Office  of  the 
Immigration  Judge.  This  section  is  not 
intended  to  provide  any  substantive  or 
procedural  rights  to  the  respondent  in 
the  event  that  information  is  omitted  or 
incorrect. 

8  CFK  3.16  (New  Section  Number). 
Representation.  Section  3.15  is 
redesignated  as  §  3.16. 

8  CFR  3.17  (New  Section  Number). 
Appearances.  Section  3.16  is 
redesignated  as  §  3.17.  It  is  also 
amended  to  require  counsel  for  the 
respondent/applicant  to  serve  a 
separate  Notice  of  Appearance  on  the 
Service  for  any  matter  before  the 
Immigration  Judge,  regardless  of 
whether  counsel  has  previously  filed  a 
Notice  of  Appearance  with  the  Service 
for  appearances  before  the  Service. 

8  CFR  3.18  (New  Section  Number). 
Scheduling  of  cases.  Section  3.17  is 
redesignated  as  §  3.18. 

8  CFR  3.19  (New  Section  Number). 
Custody/Bond.  Section  3.18  is 
redesignated  as  §  3.19.  It  is  also 
amended  to  implement  section  504  of 
IMMACT,  which  prohibits  release  of 
aggravated  felons  on  bond  or  other 
conditions.  An  exception  is  made  for 
aliens  lawfully  admitted  to  the  United 
States  who  are  in  deportation 
proceedings  if  certain  stringent  criteria 
are  met.  In  addition,  the  regulation  limits 
an  alien  to  one  bond  redetermination 
unless  changed  circumstances  occurring 
after  the  prior  bond  redetermination 
would  warrant  a  new  determination. 
Finally  certain  technical  amendments 
have  been  introduced.  The  term  "alien" 
has  been  changed  to  "respondent/ 
applicant".  Section  3.19(c)(2)  amends  the 
phrase  'Immigration  Judge  Office"  to 
"Office  of  the  Immigration  Judge".  These 
minor  language  amendments  reflect  the 
correct  terminology  used  in  proceedings 
before  the  Immigration  Judge.  Section 
3.19(g)  establishes  a  procedure  requiring 
the  Service  immediately  to  notify  the 
Office  of  the  Immigration  Judge  of  any 
change  in  custody  location,  release  of  a 
detained  alien,  or  subsequent  taking  of 
an  alien  into  Service  custody.  Prompt 
notification  of  custody  changes  will 
allow  the  Office  of  the  Immigration 
fudge  to  schedule  cases  more  accurately 
and  avoid  unnecessary  cancellation  of 
hearings  when  an  alien  has  been  moved 
or  released  from  custody. 

8  CFR  3.20  (New  Section  Number). 
Change  of  V  'enue.   Section  3.19  is 
redesignated  as  §  3.20.  This  section 
states  that  \  enue  shall  lie  where  the 


charging  document  is  filed  by  the 
Service.  A  motion  for  a  change  of  venue 
can  be  made  by  either  party.  Before  a 
change  of  venue  may  be  granted,  certain 
address  information  must  be  provided  to 
ensure  proper  notice  of  future  hearings 
to  the  respondent/applicant. 

8  CFR  3.21  (New  Section  Number). 
Pre-hearing  Conferences  and  Statement. 
Section  3.20  is  redesignated  as  S  3.21. 
This  section  states  that  the  Immigration 
Judge  can  require  certain  information  of 
either  or  both  parties  to  assist  in  the 
presentation  and  ultimate  decision  of  a 
case.  It  will  provide  the  Immigration 
Judge  with  a  specific  mechanism  to 
clarify  issues,  allow  for  more  accurate 
time  scheduling  of  cases,  and  generally 
simplify  and  organize  the  proceeding.  In 
addition  the  rule  allows  the  Immigration 
Judge  to  require  evidentiary  objections 
in  writing  prior  to  the  hearing.  Failure  to 
respond  will  allow  the  Immigration 
Judge  to  admit  the  evidence  described  in 
the  prehearing  statement  as  unopposed. 
The  ultimate  decision  as  to 
admissibility,  however,  remains  with  the 
Immigration  Judge. 

8  CFR  3.22  (New  Section  Number). 
Interpreters.  Section  3.21  is 
redesignated  as  §  3.22. 

8  CFR  3.23  (New  Section  Number). 
Motions.  Section  3.22  is  redesignated  as 
§  3.23. 

8  CFR  3.24  (New  Section  Number). 
Waiver  of  Fees  in  Immigration  Judge 
Proceedings.  Section  3.23  is 
redesignated  as  §  3.24. 

8  CFR  3.25  (New  Section  Number). 
Waiver  of  presence  of  respondent/ 
applicant.  Section  3.24  is  redesignated 
as"§  3.25. 

8  CFR  3.26  (New  Section  Number).  In 
absentia  hearings.  This  new  section 
expands  the  language  of  former  §  3.24 
dealing  with  in  absentia  hearings.  It 
requires  the  Immigration  Judge  to 
proceed  in  absentia  when  an  alien  fails 
to  appear  at  a  hearing,  provided  that 
proper  notice  has  been  properly  given  to 
the  alien.  The  address  in  the  Record  of 
Proceeding  will  have  been  provided  by 
the  alien.  The  Immigration  Judge  shall 
rely  on  that  information  to  decide 
whether  due  notice  has  been  given  to 
the  alien. 

8  CFR  3.27  (New  Section  Number). 
Public  access  to  hearing.  Section  3.25  is 
redesignated  as  §  3.27.  Hearings  held 
pursuant  to  section  216(c)(4)  of  the  Act 
will  be  closed  to  the  public  unless  the 
abused  aUen  spouse  or  abused  child 
agrees  to  allow  the  hearing  and  the 
record  of  proceeding  to  be  open.  In  the 
case  of  an  abused  child,  the  Immigration 
Judge  may  decide  whether  to  allow  the 
hearing  and  the  Record  of  Proceeding  to 
be  open. 


8  CFR  3.28  (New  Section  Number). 
Recording  equipment.  Section  3.26  is 
redesignated  as  S  3.28. 

8  CFR  3.29  (New  Section  Number). 
Continuances.  Section  3.27  is 
redesignated  as  S  3.29. 

8  CFR  3.30  (New  Section  Number). 
Additional  charges  in  deportation 
hearings.  Section  3.28  is  redesignated 
as  §  3.30. 

8  CFR  3.31  (New  Section  Number). 
Filing  documents  and  applications. 
Section  3.29  is  redesignated  as  S  3.31. 
The  rule  changes  the  standardized  filing 
procedures  for  documents  and 
applications  with  the  Office  of  the 
Immigration  Judge.  All  documents  and 
applications  requiring  a  fee  must  be 
accompanied  either  by  a  receipt  from 
the  Service,  which  wiU  be  collecting  all 
fees  relating  to  Immigration  Judge 
proceedings,  or  an  application  for  a  fee 
waiver  pursuant  to  §  3.24.  It  is 
anticipated  that  these  changes  will 
clarify  the  filing  requirements  and 
improve  the  efficient  processing  of 
applications  before  the  Immigration 
Judge. 

8  CFR  3.32  (New  Section  Number). 
Service  and  size  of  documents.  Section 
3.30  is  redesignated  as  9  3.32.  This  rule 
requires  parties  to  provide  each  other 
with  copies  of  all  documents  to  be 
presented  to  the  Immigration  Judge. 

8  CFR  3.33  (New  Section  Number). 
Translation  of  documents.  Section  3.31 
is  redesignated  as  S  3-33.  This  rule 
codifies  standard  language  for  the 
certification  of  translation  that  must 
accompany  any  foreign  language 
document  offered  by  a  party  in  a 
proceeding. 

8  CFR  3.34  (New  Section  Number). 
Testimony.  Section  3.32  is  redesignated 
as  §  3.34. 

8  CFR  3.35  (New  Section  Number). 
Depositions.  Section  3.33  is 
redesignated  as  §  3.35. 

8  CFR  3.36  (New  Section  Number). 
Record  of  Proceeding.  Section  3.34  is 
redesignated  as  §  3.36. 

8  CFR  3.37  (New  Section  Number). 
Decisions.  Section  3.35  is  redesignated 
as  §  3.37.  The  rule  makes  minor  changes 
to  the  practice  regarding  decisions 
rendered  in  Immigration  Judge 
proceedings.  The  phrase  "conclusion  of 
the  hearing"  was  omitted  to  allow  for 
those  occasions  when  a  decision  is 
rendered  orally  by  the  Immigration 
Judge  at  a  time  subsequent  to  the 
hearing.  A  new  requirement  that  a 
memorandum  of  oral  decision  or 
"minute  order"  be  prepared  and  served 
in  every  case  has  been  added  to  reflect 
a  widely  used  and  popular  practice. 
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8  CFR  3. 38  (New  Section  Number). 
.li-oi^c.?    Section  3  36  is  redesignated  as 
I  3  38. 

8  CFR  3.39  (New  Section  Number). 
Finality  of  decision.  Section  3.37  is 
redesignated  as  §  3.39.  This  minor 
language  change  clarifies  when  a 
decision  of  the  Immigration  judge 
becomes  final.  This  will  prevent  any 
confusion  in  fixing  a  time  certain  for  a 
decision  to  be  final. 

8  CFR  3.40  (New  Section  Number). 
Local  Operating  Procedures.  Section 
3.38  is  redesignated  as  §  3.40. 

6  CFK  1033  Denials.  Appeals  and 
Precedent  Decisions.  Paragraph 
(a)(l)(v)  is  added,  providing  that  appeals 
shall  be  summarily  dismissed  if  a  party 
fails  to  specify  the  reasons  for  the 
appeal  or  if  the  appeal  is  frivolous,  as 
defined  in  8  CFR  292.3. 

b  CFR  ^ca.7  Fees.  Paragraph  (a)  ia 
'evised  to  p-cvide  for  the  Service  to 
accept  any  fee  relating  to  an  EOIR 
proceeding  and  provide  a  receipt  for 
such  payment.  EOIR  will  accept  the  fee 
receipt  as  evidence  that  the  required  fee 
has  been  paid.  It  is  anticipated  that  this 
procedure  will  improve  overall 
efficiency  in  the  processing  of  cases 
before  EOIR. 

8  CFR  24Z.2  AutJiority  of  the 
Immigration  Judge:  Appeals.  Paragraph 
(d)  has  been  modified  by  removing 
many  of  the  references  to  procedures 
before  the  Immigration  Judge.  These 
references  have  been  placed  in  part  3  of 
title  a  of  the  Code  of  Federal  Regulations 
to  improve  clarity  and  to  better  organize 
the  regulations  dealing  with  procedures 
before  the  Immigration  Judge  into  one 
section. 

A  new  paragraph  (h)  has  also  been 
added:  Notification  to  Executive  Office 
for  Immigration  Review  of  change  in 
custody  status.  This  paragraph  is  to  be 
read  in  conjunction  with  §  3.19(g)  to 
require  the  Service  affirmatively  to 
advise  EOIR  of  any  change  of  location, 
or  subsequent  release,  of  a  detained 
alien.  As  stated  under  I  3.19,  this 
procedure  will  eliminate  problems  in 
scheduling  hearings  for  aliens  no  longer 
in  detention,  and  will  provide  for  a  more 
efficient  and  productive  use  of  the 
Immigration  Judge's  schedule. 

8  CFR  242.8  Immigration  fudges. 
Paragraph  (a)  has  been  amended  by 
adding  a  reference  to  the  new  statutory 
section  relating  to  242B  proceedings. 

8  CFR  292.3  Discipline  of  Attorneys 
and  Representatives.  This  section  is 
revised  by  changing  the  title  from 

Suspension  and  Disbarment"  to  the 
title  listed  above.  The  rule  provides  for 
sanctions  against  attorneys  or 
representative  who  engage  in  frivolous 
behavior  in  immigration  proceedings. 
The  rule  defines  frivolous  behavior,  and 


sets  forth  the  procedure  for 
investigating,  instituting  charges,  and 
holding  a  hearing  on  a  complaint  of 
frivolous  behavior.  Sanctions  may 
include  suspension,  disbarment,  or  other 
appropriate  action.  In  the  case  of 
Service  attorneys,  complaints  shall  be 
directed  to  the  Office  of  Professional 
Responsibility  of  the  Department  of 

Justice. 

These  regulations  implement  ma,T,  of 
the  provisions  of  IMMACT  regarding 
substantive  and  procedural  chanjips  m 
proceedings  before  Immigration  Judees 
Attention  has  focused  on  those  sec  tuns 
of  IMMACT  that  were  effective  upon 
enactment  or  shortly  thereafter.  In 
addition,  an  effort  was  made  both  to 
improve  and  to  expedite  the  hearing 
process  before  Immigration  Judges.  The 
changes  reflect  the  experience  gained 
under  the  current  rules,  and  seek  to 
accommodate  and  implement  the 
practices  that  have  proven  most 
effective  in  providing  a  fair  hearing. 

Implementation  of  this  rule  as  an 
interim  rule,  with  provision  for  post 
promulgation  comment,  is  based  upon 
the  "good  cause"  exception  found  at  5 
U.S.C.  553(d).  The  reasons  and  the 
necessity  for  immediate  implementation 
of  this  interim  rule  are  as  follows:  The 
statutory  requirements  upon  which  this 
rule  is  based  became  effective  upon,  or 
shortly  after,  enactment  of  IMMACT  on 
November  29. 1990. 

In  accordance  with  5  U.S.C.  605(b).  the 
Attorney  General  certifies  that  this  rule 
does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  within  the  meaning  of 
section  1(b)  of  EO  12291,  nor  does  this 
rule  have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  section  6  of  Executive  Order  12612. 

List  of  Subjects 

8  CFR  Part  3 

Administrative  practice  and 
procedure.  Immigration  Organization 
and  functions  (Government  agencies). 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Freedom  of 
information.  Privacy,  Reporting  and 
recordkeeping  requirements,  surety 
bonds. 

8  CFR  Part  242 

Administrative  practice  and 
procedure.  Aliens. 

8  CFR  Part  292 

Administrative  practice  and 
procedure,  Immigration,  Lawyers, 


Reporting  and  recordkeeping 
requirements 

Arcordingly,  title  8,  chapter  1  cf  the 
Code  of  Federal  Regulations  is  nmended 
as  follows: 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

1.  The  authority  citation  for  part  3  is 
revised  to  read  as  follows: 

.\uthority:  5  U.S.C.  301:  6  U  S.C  1103.  1252 
no't>,  1252h.  136Z  28  U.S.C  509.  510,  1748:  Ser. 
2  RporganiMtion  Plan  No.  2  of  1950,  3  CFR. 
194&-1953  Comp.,  P  1002. 

2.  Section  3.1  is  amended  by  revising 
paragraph  (d](l-a)  to  read  as  follows: 

5  3.1    General  Auttiorlties. 

(dj-   •    * 

(1-a)  Summary  dismissal  of  appeals. 
(i)  Standards.  The  Board  may  summarily 
dismiss  any  appeal  or  portion  of  any 
appeal  in  any  case  in  which: 

(A)  the  party  concerned  fails  to 
specify  the  reasons  for  the  appeal  on 
Form  EOIR-26  or  Form  EOIR  29  (Notices 
of  Appeal)  or  other  document  filed 
therewith; 

(B!  the  only  reason  for  the  appeal 
spc-citied  by  the  party  concerned 
involves  a  finding  of  fact  or  a  conclusion 
of  law  that  was  conceded  by  that  party 
at  a  prior  proceeding; 

(C)  the  appeal  is  from  an  order  that 
granted  the  party  concerned  the  relief 
that  had  been  requested; 

(D)  the  Board  is  satisfied,  from  a 
review  of  the  record,  that  the  appeal 
lacks  an  arguable  basis  m  law  or  fact,  or 
that  the  appeal  is  filed  for  an  improper 
purpose,  such  as  to  cause  unnecessary 
delay: 

(E)  the  party  concerned  indicates  on 
Form  EOIR-26  or  FORM  E0IR-2S  that 
he  or  she.  will  file  a  brief  or  statement  in 
support  of  the  appeal  and.  there;ifter. 
does  not  file  such  brief  or  statement,  or 
reasonably  explain  his  or  her  failure  to 
do  so,  withir.  the  time  set  for  filing;  or 

(F)  the  appeal  fails  to  meet  essentia! 
statutory  or  regulatory  requirements  or 
is  expressly  pxcluded  by  statute  or 
regulation. 

(ii)  Disciplinary  consequences  The 
filing  by  an  attorney  or  r^-presentative 
accredited  under  8  CFR  2y2.2(d)  of  an 
appeal  which  is  summaniv  dismissed 
under  paragraph  |din-a)IO  of  this 
section  may  constitute  fr'volous 
hehavnor  under  8  CFR  292.3(a  1(1.5). 
Summary  dismissal  of  an  appeal  under 
pardgraph  ,:d|ll-aH',l  of  this  section  does 
no'  limit  the  other  grounds  and 
procedures  for  disciplina^v  action 
against  a'torneys  or  representatives. 
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3  Section  3.12  is  revised  to  read  as 
follows: 

S3.12    Scope  of  rules. 

Tnese  rules  are  promuijiated  to  assis* 
in  the  expeditious,  fair,  and  proper 
resolution  of  matters  coming  before 
immigration  Judges.  Except  where 
specifically  stated,  these  roles  apply  to 
al!  matters  before  Immigration  )i)dgps 
induding,  but  not  limited  to, 
deportation,  exclusion,  bond.  rescissKiri 
departure  control  proceedings,  and 
disciplinary  proceedings  under  8  CFR 
292.3. 

4.  Section  3.13  is  revised  to  read  as 

follovi's: 

§3  13    Deflnttions. 
As  used  in  this  subpart 

Administrative  Control  means 
custodial  responsibility  for  the  Record  o.f 
Proceeding  as  specified  in  8  CFR  3.11 

Chcy.ng  documpr!  means  the  wntten 
instrument  which  initiates  a  proceedtng 
before  an  Immigration  Judge  mclnn-nc 
an  Order  to  Show  Cause,  a  Notice  tn 
.Applicant  for  .Admission  Detained  tor 
iiearing  before  Immigration  Judge,  aniii 
N'otire  of  Intention  to  Rescind  and 
Kfquest  for  hearing  by  Alien. 

Filing  means  the  actual  receipt  of  a 
document  by  the  appropri;:!e  Office  of 
'ne  Immigration  Judge 

Senice  means  physically  presenting 
or  mailing  a  document  to  the 
appropriate  party  or  parties. 

5.  Section  3.14  is  revised  tv<  n^ad  as 

t(.)lloWS, 

§  3  14    Jurisdiction  and  commencement  of 
proceedings. 

iaj  Jurisdiction  vests,  and  proceedings 
before  an  Immigration  Judge  f  ommence 
■A  hen  a  charging  documenl  is  filed  with 
the  Office  of  the  Immigration  Judge  by 
the  Service,  except  for  bond  proceedings 
as  provided  in  8  CFR  3  19  and  8  CfH 
24:,2ib)   When  a  charging  document  is 
fiied,  a  certificate  of  service  that 
indicates  the  Office  of  the  Immigration 
Judge  in  which  the  charging  document  is 
filed  must  be  served  upon  the  opposing 
party  pursuant  to  8  CFR  3.32. 

(b)  When  an  Immigrdtion  Judge  has 
lunsdiction  over  an  underlying 
proceeding,  sole  lunsdiction  over 
applications  for  asylum  shall  lie  with  the 
Im.migration  Judge. 

§§  3.25  throusti  3.U    i  Redeslgnaled  as 

§§  3.27  ttirough  3.401 

6  Section  3.25  through  3. 38  are 
redesignated  as  sections  3.27  through 
3  40  respectively. 


§5  3.15ttirouflti3.M    [RedMignated  as 
§$S.16ttirou9h3.2S] 

7  Sections  3  15  through  3.24  are 
redewgnated  as  sections  3  16  through 
3.25  respefiivelv 

8  A  new  §  3  15  is  added  to  read  as 

follow; 

§  3  15     Contents  of  tfie  order  to  show 
cause  and  notification  of  change  of 
address. 

je;  in  the  Order  tci  ShoH'  i.aiiM    thf 
Service  shall  provide  'he  folicnvi-i; 
rtdmmistrative  information  tc  ihr 
Executive  Office  for  Immigrfi'ior 
Review,  Omission  of  an\  of  these  .'lems. 
shaii  not  prtivide  the  niipc  with  any 
substantive  or  procedural  rights: 

(1)  The  alien's  names  and  any  known 
aliases: 

(2)  The  alien's  address; 

f3)  The  alien's  registration  number. 
with  any  lead  alien  registration  number 
with  which  the  alien  is  associated; 

(4)  The  alien's  alleged  nationality  and 
citizenship: 

t5)  The  language  that  the  alien 
understands; 

(b)  The  Order  to  Show  Cause  must 
also  include  the  following  information: 

(1)  The  nature  of  the  proceedings 
against  the  alien; 

(2]  The  legal  authority  under  which 
the  proceedir^s  are  conducted; 

(3)  The  acts  or  conduct  alleged  to  be 
in  violation  of  law: 

(4)  The  charges  agams;  ihe  ant':  ,!ric 
the  statutrjrv  provisions  allegeC  \<   nave 
been  violated; 

(5)  Notice  that  the  aiien  may  be 
represented,  at  no  cost  to  the 
government,  by  counsel  or  other 
representative  authorized  to  appear 
pursuant  to  8  CFR  292.1: 

(6)  The  address  of  the  Office  of  the 
immigration  Judge  where  the  Servif:e 
will  file  the  Order  to  Show  Cause  and 

(7)  A  statement  that  the  alien  must 
advise  the  Office  of  the  Immigration 
fudge  having  administrHtive  contrn-  over 
the  Record  of  Proceeding  of  his  o'  her 
ci.rrent  address  and  telephone  numt.ier 
and  a  statement  that  failure  lo  provide 
such  information  may  result  in  an  ir 
absentia  hearing  m  accordance  with 

§  3.26 

(c)  Address  and  teit  phanp  numhr-r. 

(IJ  If  the  alien  s  address  is  not 
provided  on  the  Order  to  Show  (suse, 
or  if  the  address  on  the  O.-der  is 
incorrect,  the  alien  must  provide  to  the 
Office  of  the  the  Immigration  Judge 
where  the  Order  to  Shpw  Cause  has 
been  filed,  within  five  days  of  servire  nf 
the  Order,  a  i\Titten  notice  of  hti  address 
and  teiepbtwie  numtwr  at  which  ttif 
alien  can  be  contacted  on  Form  EOTR- 
33,  change  of  address  form. 


(2J  Within  five  working  days  of  any 
change  of  addreM.  the  alien  must 
provide  wrritten  notice  of  the  change  of 
address  on  Form  EOIR-33.  change  of 
Mr^  i',.sv  '  ;-"  to  the  Office  of  the 
inmigra-.ion  Judge  where  the  Order  to 
Show  Cattse  has  been  filed,  or  if  venue 
ha'  been  changed,  to  the  Office  of  the 

;;  igration  judge  to  which  renue  has 
been  changed. 

(3)  The  information  required  by 
paragraphs  {c)(l)  and  (c)(2)  of  this 
section  shall  inchide,  where  applicable, 
the  alien's  name,  alien  registration 
number,  the  old  address  and  telephone 
number,  the  new  address  and  telephone 
number,  and  the  effective  date  of 
change. 

8.  Redesignated  S  3.17  is  revised  to 
read  as  follows: 

§  3.17    Appearance* 

(a)  In  any  proceeding  before  an 
Immigration  Judge  in  which  the 
respondent/applicant  is  represented,  the 
attorney  or  representative  shall  file  a 
Notice  of  Appearance  on  the 
appropriate  EOIR  form  with  the  Offioe 
of  the  Immigration  Judge  and  shall  serve 
a  copy  of  the  Notice  of  Appearance  on 
the  Service  as  required  by  8  CFR  3J2(a). 
Such  Notice  of  Appearance  must  be 
filed  and  served  even  if  a  separate 
Notice  of  Appearancefs)  has  previously 
been  filed  with  the  Service  for 
appearance(s)  before  the  Service. 

tb)  Withdrawal  or  substitution  of  an 
attorney  or  representative  may  be 
permitted  by  an  Immigration  Judge 
during  proceedings  only  upon  oral  or 
written  motion  submitted  without  fee. 

10.  Redesignated  §  3.19  is  revised  to 
read  as  follow.s 

5  3.  IS    Custody 't>or>0 

(a)  Custody  and  bond  determinations 
made  by  the  service  pursuant  to  part  242 
of  this  chapter  may  be  reviewed  by  an 
Immigration  ]udge  pursuant  to  part  242 
of  this  c;hapter. 

(b)  Application  for  an  initial  bond 
redetermination  by  a  respondent  or  bis 
or  her  attorney  or  representative,  may 
be  made  orally,  in  writing,  or.  at  the 
discretion  of  the  Immigration  Judge,  by 
telephone. 

(c)  Applications  for  the  exercise  of 
authority  to  review  bond  determinations 
shall  be  made  to  one  of  the  following 

;  ffjTPs  in  the  designated  order 

(ij  if  the  respondent  is  detained,  to 
the  Office  of  the  Immigration  Judge 
having  jurisdiction  over  the  place  of 
detention: 

121  To  the  Office  of  the  Immigration 
Judge  having  administr;*'  vi  mntrol  ova 
the  case:  or 
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(3)  To  the  Office  of  the  Chief 
Immigration  Judge  for  designation  of  an 
appropriate  Office  of  the  Immigration 
Judge. 

(d)  Consideration  by  the  Immigration 
Judge  of  an  application  or  request  of  a 
respondent  regarding  custody  or  bond 
under  this  section  shall  be  separate  and 
apart  from,  and  shall  form  no  part  of. 
any  deportation  hearing  or  proceeding. 
The  determination  of  the  Immigration 
Judge  as  to  custody  status  or  bond  may 
be  based  upon  any  information  that  is 
available  to  the  Immigration  Judge  or 
that  is  presented  to  him  or  her  by  the 
alien  or  the  Service. 

(e)  After  an  initial  bond 
redetermination,  a  request  for  a 
subsequent  bond  redetermination  shall 
be  made  in  writing  and  shall  be 
considered  only  upon  a  showing  that  the 
alien's  circumstances  have  changed 
materially  since  the  prior  bond 
redetermination. 

(f)  The  determination  of  an 
Immigration  Judge  with  respect  to 
custody  status  or  bond  redetermination 
shall  be  entered  on  the  appropriate  form 
at  the  time  such  decision  is  made  and 
the  parties  shall  be  informed  orally  or  in 
writing  of  the  reasons  for  the  decision. 
An  appeal  from  the  determination  by  an 
Immigration  Judge  may  be  taken  to  the 
Board  of  Immigration  Appeals  pursuant 
to  section  3.38. 

(g)  While  any  proceeding  is  pending 
before  the  Executive  Office  for 
Immigration  Review,  the  Service  shall 
immediately  advise  the  Office  of  the 
Immigration  Judge  having  administrative 
control  over  the  Record  of  Proceeding  of 
a  change  in  the  respondent/applicant's 
custody  location  or  of  release  from 
Service  custody,  or  subsequent  taking 
into  Service  custody,  of  a  respondent/ 
applicant.  This  notification  shall  be  in 
writing  and  shall  state  the  effective  date 
of  the  change  in  custody  location  or 
status,  and  the  respondent/applicant's 
current  fixed  street  address,  including 
zip  code. 

(h)  An  alien  in  deportation 
proceedings  who  has  been  convicted  of 
an  aggravated  felony  shall  not  be 
released  from  custody  on  bond  or  other 
conditions.  Nevertheless,  an  alien  who 
has  been  lawfully  admitted  to  the 
United  States  and  who  establishes  to 
the  satisfaction  of  the  Immigration  Judge 
that  the  alien  is  not  a  threat  to  the 
community  and  that  the  alien  is  likely  to 
appear  at  any  scheduled  hearings,  may 
be  released  on  bond  or  other  conditions 
designed  to  guarantee  such  appearance. 

11.  Redesignated  §  3.20  is  revised  to 
read  as  follows; 


§  3.20    Change  of  venue. 

(a)  Venue  shall  lie  at  the  Office  of  the 
Immigration  Judge  where  the  charging 
document  is  filed  pursuant  to  8  CFR  3.14. 

(b)  The  Immigration  Judge,  for  good 
cause,  may  change  venue  only  upon 
motion  by  one  of  the  parties,  after  the 
charging  document  has  been  filed  with 
the  Office  of  the  Immigration  Judge.  The 
Immigration  Judge  may  grant  a  change 
of  venue  only  after  the  other  party  has 
been  given  notice  and  an  opportunity  to 
respond  to  the  motion  to  change  venue. 

(c)  No  change  of  venue  shall  be 
granted  without  identification  of  a  fixed 
street  address,  including  city,  state  and 
ZIP  code,  where  the  respondent/ 
applicant  may  be  reached  for  further 
hearing  notification. 

12.  Redesignated  §  3.21  is  revised  to 
read  as  follows: 

§  3.21    Pre-hearing  conferences  and 
statement 

(a)  Pre-hearing  conferences  may  be 
scheduled  at  the  discretion  of  the 
Immigration  Judge.  The  conference  may 
be  held  to  narrow  issues,  to  obtain 
stipulations  between  the  parties,  to 
exchange  information  voluntarily,  and 
otherwise  to  simplify  and  organize  the 
proceeding. 

(b)  The  Immigration  Judge  may  order 
any  party  to  file  a  pre-hearing  statement 
of  position  that  may  include,  but  is  not 
limited  to:  A  statement  of  facts  to  which 
both  parties  have  stipulated,  together 
with  a  statement  that  the  parties  have 
communicated  in  good  faith  to  stipulate 
to  the  fullest  extent  possible;  a  list  of 
proposed  witnesses  and  what  they  will 
establish;  a  list  of  exhibits,  copies  of 
exhibits  to  be  introduced,  and  a 
statement  of  the  reason  for  their 
introduction;  the  estimated  time 
required  to  present  the  case;  and.  a 
statement  of  unresolved  issues  involved 
in  the  proceedings. 

(c)  If  submission  of  a  pre-hearing 
statement  is  ordered  under  paragraph 
(b)  of  this  section,  an  Immigration  Judge 
also  may  require  both  parties,  in  writing 
prior  to  the  hearing,  to  make  any 
evidentiary  objections  regarding  matters 
contained  in  the  pre-hearing  statement. 
If  objections  in  writing  are  required  but 
not  received  by  the  date  for  receipt  set 
by  the  Immigration  Judge,  admission  of 
all  evidence  described  in  the  pre-hearing 
statement  shall  be  deemed  unopposed 

13.  A  new  §  3.26  is  added  to  read  as 
follows: 

§  3.26    In  absentia  hearings. 

In  any  proceeding  before  an 
Immigration  Judge  in  which  the 
respondent/applicant  fails  to  appear, 
the  Immigration  Judge  shall  conduct  an 
in  absentia  hearing  if  the  Immigration 


Judge  is  satisfied  that  notice  of  the  time 
and  place  of  the  proceeding  was 
provided  to  the  respondent/applicant  on 
the  record  at  a  prior  hearing  or  by 
written  notice  to  the  respondent/ 
applicant  or  to  respondent/applicant's 
counsel  of  record,  if  any,  at  the  most 
recent  address  contained  in  the  Record 
of  Proceeding. 

14.  Redesignated  §  3.27  is  amended  by 
adding  paragraph  (c),  to  read  as  follows: 

§3.27    Pubic  access  to  fiearing. 
*         *         «         *         < 

(c)  In  a  proceeding  before  an 
Immigration  Judge  pursuant  to  section 
216(c)(4)  of  the  Act  concerning  an 
abused  alien  spouse  or  an  abused  child, 
the  Record  of  Proceeding  and  the 
hearing  shall  be  closed  to  the  public, 
unless  the  abused  alien  spouse  or 
abused  child  agrees  that  the  hearing  and 
the  Record  of  Proceeding  shall  be  open 
to  the  public.  In  the  case  of  an  abused 
child,  the  Immigration  Judge  may  decide 
if  the  hearing  and  Record  of  F^roceeding 
shall  be  open. 

15.  Redesignated  §  3.31  is  revised  to 
read  as  follows: 

§  3.31     Ftting  documents  and  applications. 

(a)  All  documents  and  applications 
that  are  to  be  considered  in  a 
proceeding  before  an  Immigration  Judge 
must  be  filed  with  the  Office  of  the 
Immigration  Judge  having  administrative 
control  over  the  Record  of  Proceeding. 

(b)  All  documents  or  applications 
requiring  the  payment  of  a  fee  must  be 
accompanied  by  a  fee  receipt  from  the 
Service  or  by  an  apphcation  for  a 
waiver  of  fees  pursuant  to  8  CFR  3.24. 
Any  fee  relating  to  Immigration  Judge 
proceedings  shall  be  paid  to,  and 
accepted  by,  any  Service  office 
authorized  to  accept  fees  for  other 
purposes  pursuant  to  8  CFR  103.7(a). 

(c)  The  Immigration  Judge  may  set  and 
extend  time  limits  for  the  filing  of 
applications  and  related  documents  and 
responses  thereto,  if  any.  If  an 
application  or  document  is  not  filed 
within  the  time  set  by  the  Immigration 
Judge,  the  opportunity  to  file  that 
application  or  document  shall  be 
deemed  waived. 

§3.32    [Amended! 

16.  Paragrciph  (d)  of  redesignated 
§  3.32  is  amended  by: 

a.  At  the  beginning  of  the  first 
sentence,  remove  the  word  "A"  and  add 
the  fo!!ovving  in  its  place,  "Except  in  in 
absentia  hearings,  a". 

b.  Revising,  in  the  third  sentence,  the 
phrase  "sep.  ice  to"  to  read  "service  on"'. 

17.  Redesignated  §  3.33  is  revised  to 
read  as  follows; 


18.  Redef 
read  as  foil 


PART  103- 
SERVICE  0 
OF  SERVJC 
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§  3.33    TninslatJon  of  docunwnt*. 

.A.ny  foreign  language  document 
offered  by  a  party  in  a  proceeding  shall 
be  accompanied  by  an  English  language 
t'anslatior.  and  a  certification  signed  b.\ 
the  translator  that  must  be  printed 
legibly  or  typed  and  specifically  mus: 
include  the  following  statement 

1.  (name  of  translalor)  certih'  that  1  am 
competent  (o  translate  this  documen;  and 
thai  the  transialion  is  true  arn"!  arc  urate,  to 
the  best  of  my  abilities 

18.  Redesignated  §  3  37  is  revised  to 
read  as  follows 

§  3.37    Decision». 

fa)  A  decision  of  the  Immigration 
liidge  may  be  rendered  orally  or  m 
wntmg.  If  the  decision  is  oral,  it  shall  be 
stated  by  the  Immigration  fndge  in  the 
presence  of  the  parties  end  a 
memorandum  summarizing  the  oral 
decision  shell  be  served  on  the  parties 
If  the  decision  is  m  writing,  it  shall  be 
served  on  the  parties  by  first  class  mail 
to  the  most  recent  address  contained  in 
the  Record  of  Proceeding  or  by  persona! 
S'^r\ice. 

19  Redesignated  §  3.39  is  amended  b\ 
r.;moving  the  penod  at  the  end  thereof 
and  adding  the  phrase  "whichever 
occurs  first" 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS:  AVAILABILfTY 
OF  SERVICE  RECORDS 

20.  The  authority  citation  for  part  103 
is  revised  to  read  as  follows: 

.'Vuthority:  5  U.S.C  552,  552(8):  8  t.'.S  C 
1 101.  n03.  1201. 1252  note.  1252tj  1304  13S« 
31  f  S  C,  9701.  E.O  12356;  4'  F^R  UH74.  ISS.S" 
.■?  CFR.  1982  Comp.  p  166.  6  Cre  par;  2 

21.  Section  103.3  is  amended  by 
adding  paragraph  (aKl)(v).  to  read  as 

follows: 

§  103J    Ocniaift,  appMls,  and  pivcMlOTtt 
(toctaions. 

(a)  •    •    • 

(!)•   *   • 

(v)  Summary  dismissal.  An  officer  to 
whom  an  appeal  is  taken  shall 
summarily  dismiss  any  appeal  when  the 
party  concerned  fails  to  identify 
specifically  any  erroneous  conclusion  of 
law  or  statement  of  fact  for  the  appeal 
The  filing  by  an  attorney  or 
representative  accredited  under  8  CFR 
292.2(d)  of  an  appeal  which  is  summarily 
dismissed  under  this  section  may 
constitute  frivolous  behavior  as  defined 
m  8  CFR  292.3(a]{15).  Summary 
dismissal  of  an  appeal  under 
§  103.3(a)(lJ(v)  in  no  way  limits  the 
other  grounds  and  procedures  for 
disciDlinary  achon  against  attorneys  or 


representatives  provided  in  B  CFR  292.2 
or  in  any  other  statute  or  regulation. 
•        «         •         •         * 

22.  Section  103  ~  if,  uiiifnclt'ti  by 
revising  the  first  three  8iTitrrn,Hsof 
paragraph  [a]  to  read  as  io-H.iws; 

5  103.7    F«»s. 

(a)  Remittances.  Fees  prescribed 
within  the  framework  of  31  U.S.C.  483a 

.shall  be  submitted  with  any  formal 
application  or  petition  prescribed  in  this 
chapter  and  shall  be  in  the  amount 
prescrbed  by  law  or  regulation.  Any  fee 
rein  ting  to  any  Executive  Office  for 
Immigration  Review  proceeding  shall  be 
paid  tn,  and  accepted  by,  any  Service 
office  authorized  to  accept  fees. 
Payment  of  any  fee  under  this  section 
does  not  ronstitute  fthng  of  the 
doaiment  with  the  OfTice  of  the 
I. '-n migration  judge  The  Ser\'ice  shall 
return  to  the  payer  at  the  time  of 
payment  both  the  receipt  for  any  fee 
paid  and  any  documents  submitted  with 
the  tee.  *  *   * 


PART  242— PROCEEDINGS  TO 
DETERMIHE  DEPORT AeiLITY  OF 
ALIENS  m  THE  UNITED  STATES 
APPREHENSION,  CUSTODY, 
HEARING,  AND  APPEAL 

23  The  autiiunty  citation  for  part  242 
IS  revised  lo  read  as  follows: 

.Authority:  8  L:S.Cn03.11R2  llWin   tjsi 
)2.S2,  1252  nntt,  1252b   1254,  1.162  h  CFK  Vnr 

24  Section  242.2  is  amended  by: 
a.  Revnwng  paragraph  fd]:  and 

b  Adding  a  new  paragraph  (h),  to 
read  as  folbwB: 

§  242.2    Apf>r*han8k>n,  custody  arxJ 

detentton. 

•         ♦         ■         •         « 

!  d ;  '\  :j  than  t}  a/  !hp  Immigration 
/iuii^p  .'Ippeols  After  an  initial 
determination  pursuant  to  paragraph  (c) 
of  this  section,  and  at  an>  time  before  a 
deportation  order  becomes 
adminigtrativel>  final,  upon  application 
by  the  respondent  for  release  from 
custody  or  for  amehorarion  of  the 
conditions  under  which  he  or  she  may 
be  released,  an  Immigration  judge  may 
exercise  the  authority  contained  in 
section  242  of  the  Act  to  continue  !i- 
detain  a  respondent  in  custody  or  tc 
release  a  respondent  from  cuslodjk   «nu 
to  determine  whether  a  respondent  shall 
be  released  under  bond,  and  the  amount 
of  the  bond,  if  any.  Application  for  ihf 
exercise  of  such  authorrty  shall  he  m»de 
pitrsuant  to  §  3.19  of  this  ch^er  in 
connection  with  guch  application,  the 
Immifp-atioa  ^ud^e  sbaij  Advise  thf 
respondent  of  his  or  her  right  to 


representation  by  oounsel  of  his  or  iter 
choice  at  no  expense  to  the  government. 
He  or  she  shall  also  be  advised  of  (he 
availability  of  free  legal  services 
protgrams  qualified  under  part  292a  of 
this  chapter  and  organizatioiu 
recognized  pursuant  to  S  292.2  af  this 
chapter,  located  tn  the  district  where  his 
or  her  applicalion  is  heard.  The 
Immigration  Judge  shall  ascertain  that 
the  respondent  has  received  a  list  of 
such  programs  and  a  copy  of  Form  1-618 
Written  Notice  of  Appeal  Right 
Moreover,  if  the  respondent  has  been 
released  from  custody,  an  apfiiication 
for  amelioration  of  condittoos  must  be 
made  within  seven  (7)  days  after  the 
date  of  Buch  release.  Thereafter, 
application  by  a  released  reppondent  for 
modification  of  the  terms  of ,(       ».  may 
be  made  only  to  the  District  Director. 
Upon  rendering  a  decision  on  an 
application  under  this  section,  the 
Immigration  judge  (o-  the  disinci 
director  if  he  renden-  ii..  acv-.sijn)  shall 
advise  the  alien  of  his  or  her  appeal 
rights  under  this  section.  The  alien  and 
the  Service  may  appeal  to  the  Board  of 
Immigration  Appeals  from  any 
determination  of  the  Immigration  Judge 
as  to  custody  status  or  bond,  pursuant  to 
§  3.38  of  this  chapter.  If  the 
determination  is  appealed,  a  written 
memoranduin  shall  be  prepared  by  the 
Immigration  ^lige  giving  reasons  for  the 
decision.  After  a  <leportation  order 
becomes  administratively  final,  or  if 
recowse  to  the  hnmigrBtion  fudge  is  no 
longer avaiia bit  t)pt7Hiisf  "f  s^nenday 
period  estnl  lished  by  tnit  paraj^reph  has 
expired,  th^  respondent  may  appeal 
directly  to  th*-  fif^ird  from  a 
determination  'n  ;;:p  I>i»trirt  Dirertor. 
Acting  Distru' ;{):;■(•;  tr,r    l>.i.i,-v     )>i.'nc\ 

Director.  AsKiiitH-v  Dmn-i'..;  Um^jta;  for 
InvesJi^tioni.  o'  Of'n  pr  in  charge  of  en 
office  enumf-aiec  m  ii  242.1(a)  Such  an 
appeal  sha!   t>f*  perfected  by  filing  a 
notice  cf  npiieai  w,  itr  th<-  r);<!trict 
Director  within  10  d,iys  after  the  date 
when  written  notification  of  the 
determination  is  served  upon  the 
respondent  and  the  Service,  except  that 
no  appea!  shatl  be  allowed  when  the 
Service  notifies  the  alien  that  it  is  ready 
to  execute  the  order  of  deportation  and 
takes  him  into  custody  for  that  purpose. 
Upon  the  fihng  of  a  notice  of  appeal 
from  a  District  Director  »  optermination 
the  Distnct  Dtppclor  snai'  imn  eriialely 
transmit  to  thp  Boan;  al:  .n'co-cu  nn:: 
informs  tier:  pfrtfiLnins  to  t^«■ 
determm.(;!i)r.  Ttre  filing  o;  ar  apfjcii 
from  a  determination  o!  dr  ImrnigrjiixH 
[;;dgr  or  «  District  Dtrf-ctor  hriaii  uo> 
spcmti  lo  oeia>  compliancf    ciL.nni;  ttie 
ptmcieticy  ai  tiie  appeai  wirh  the 
ciistncu  di'^rruve  from  wnioi  the  appeal 
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is  taken,  or  to  stay  the  administrative 
proceedings  or  deportation. 
*        •        •        •        • 

(h)  Notification  to  Executive  Office 
for  Immigration  Review  of  change  in 
custody  status.  The  Service  shall  notify 
the  Office  of  the  Immigration  Judge 
having  administrative  control  over  the 
Record  of  Proceeding  of  any  change  in 
custody  location  or  of  release  from,  or 
subsequent  taking  into.  Service  custody 
of  a  respondent/applicant  pursuant  to  8 
CFR  3.19(g). 

25.  Paragraph  (a)  of  §  242.8  is 
amended  by  adding,  in  the  first 
sentence,  the  phrase  "and  242B"  after 
the  phrase  "section  242(b)". 

PART  292-REPRESENTA^  ON  AND 
APPEARANCES 

26.  The  authority  citation  for  part  292 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1252b.  1362. 

27.  Section  292.3  is  amended  by: 

a.  Revising  the  section  heading; 

b.  Revising  paragraph  (a)  introductory 
text; 

c.  Adding  paragraph  (a)(15);  and 

d.  Revising  paragraph  (b),  to  read  as 
follows: 

5  292  3    Discipline  of  aro'^evs  and 
representatives, 

(a)  Grounds.  The  Immigration  ]udge. 
Board,  or  Attorney  General  may 
suspend  or  bar  from  further  practice 
before  the  Executive  Office  for 
Immigration  Review  or  the  Service,  or 
may  take  other  appropriate  disciplinary 
action  against,  an  attorney  or 
representative  if  it  is  found  that  it  is  in 
the  public  interest  to  do  so.  Appropriate 
disciplinary  sanctions  may  include 
disbarment,  suspension,  reprimand  or 
censure,  or  such  other  sanction  as 
deemed  appropriate.  The  suspension, 
disbarment,  or  imposition  of  other 
appropriate  disciplinary  action  against 
an  attorney  or  representative  who  is 
within  one  or  more  of  the  following 
categories  shall  be  deemed  to  be  in  the 
public  interest,  for  the  purposes  of  this 
Part,  but  the  enumeration  of  the 
following  categories  does  not  constitute 
the  exclusive  grounds  for  discipline  in 

the  public  interest: 
*        *        •        *        • 

(15)  Who  has  engaged  in  frivolous 
behavior  in  a  proceeding  before  an 
Immigration  Judge,  the  Board  of 
Immigration  Appeals,  or  any  other 
administrative  appellate  body  under 
title  II  of  the  Immigration  and 
Nationality  Act. 

(i)  An  attorney  or  representative 
engages  in  frivolous  behavior  when  he 
or  she  knows  or  reasonably  should  have 


known  that  his  or  her  actions  lack  an 
arguable  basis  in  law  or  in  fact,  or  are 
taken  for  an  improper  purpose,  such  as 
to  cause  unnecessary  delay.  Actions 
that,  if  taken  improperly,  may  be  subject 
to  discipline  include,  but  are  not  limited 
to,  the  making  of  an  argument  on  any 
factual  or  legal  question,  the  submission 
of  an  application  for  discretionary  relief, 
the  filing  of  a  motion,  or  the  filing  of  an 
appeal.  The  signature  of  an  attorney  or 
an  accredited  representative  on  any 
filing,  application,  motion,  appeal,  brief, 
or  other  paper  constitutes  certification 
by  the  signer  that  the  signer  has  read  the 
filing,  application,  motion,  appeal,  brief, 
or  other  paper,  and  that,  to  the  best  of 
the  signer's  knowledge,  information,  and 
belief,  formed  after  reasonable  inquiry, 
the  document  is  well  grounded  in  fact,  is 
warranted  by  existing  law  or  by  a  good 
faith  argument  for  the  extension, 
modification,  or  reversal  of  existing  law. 
and  is  not  interposed  for  any  improper 
purpose; 

(ii)  The  imposition  of  disciplinary 
action  for  frivolous  behavior  under  this 
section  in  no  way  limits  the  Board's 
authority  summarily  to  dismissal  an 
appeal  pursuant  to  8  CFR  3.1(d)(l-a). 

(b)  Procedure.  (1)  Non-Service 
attorneys  and  accredited 
representatives. 

[\]  Investigation  of  charges. 
Complaints  regarding  the  conduct  of 
attorneys  and  representatives  practicing 
before  the  Service  or  the  Executive 
Office  for  Immigration  Review  pursuant 
to  8  CFR  292.1  shall  be  investigated  by 
the  Service. 

(ii)  Service  and  filing  of  charges.  If  an 
investigation  establishes,  to  the 
satisfaction  of  the  Service,  that 
disciplinary  proceedings  should  be 
instituted,  the  General  Counsel  of  the 
Service  shall  cause  a  copy  of  written 
charges  to  be  served  upon  the  attorney/ 
representative  either  by  personal 
service  or  by  registered  mail.  The 
General  Counsel  shall  also  file  the 
written  charges  with  the  Office  of  the 
Chief  Immigration  Judge  immediately 
after  service  of  the  charges  upon  the 
attorney/representative. 

(iii)  Service  and  filing  of  answer.  The 
attorney/representative  shall  answer 
the  charges,  in  writing,  within  thirty  (30) 
days  after  the  date  of  service,  and  shall 
file  the  answer  with  the  Office  of  the 
Chief  Immigration  Judge.  Failure  of  the 
attorney/representative  to  answer  the 
written  charges  in  a  timely  manner  shall 
constitute  an  admission  that  the  facts 
and  legal  statements  in  the  written 
charges  are  correct.  The  attorney/ 
representative  shall  also  serve  a  copy  of 
the  answer  on  the  General  Counsel. 
Proof  of  service  on  the  opposing  party 


must  be  included  u:th  all  documents 
filed. 

(iv)  Hearing.  The  Chief  Immigration 
Judge  shall  designate  an  Immigration 
Judge  to  hold  a  hearing  and  render  a 
decision  in  the  matter.  The  designated 
Immigration  Judge  shall  notify  the 
attorney/representative  and  the  Service 
as  to  the  time  and  the  place  of  the 
hearing.  At  the  hearing,  the  attorney/ 
representative  may  be  represented  by 
an  attorney  at  no  expense  to  the 
Government  and  the  Service  shall  be 
represented  by  an  attorney.  At  the 
hearing,  the  attorney/representative 
shall  have  a  reasonable  opportunity  to 
examine  and  object  to  the  evidence 
presented  by  the  Service,  to  present 
evidence  on  his  or  her  own  behalf,  and 
to  cross-examine  witnesses  presented 
by  the  Service.  The  Service  shall  bear 
the  burden  of  proving  the  grounds  for 
disciplinary  action  by  clear,  convincing, 
and  unequivocal  evidence.  The  record  of 
the  hearing  shall  conform  to  the 
requirements  of  8  CFR  242.15. 

(v)  Decision.  The  Immigration  Judge 
shall  consider  the  record  and  render  a 
decision  in  the  case,  including  that  the 
evidence  presented  does  not  sufficiently 
prove  grounds  for  disciplinary  action  or 
that  disciplinary  action  is  justified.  If  the 
Immigration  Judge  finds  that  the 
evidence  presented  does  sufficiently 
prove  grounds  for  disciplinary  action. 
the  appropriate  sanction  shall  be 
ordered.  If  the  Immigration  Judge  orders 
a  suspension,  the  Immigration  Judge 
shall  set  an  amount  of  time  for  the 
suspension. 

(vi)  Appeal.  Either  party  may  appeal 
the  decision  of  the  Immigration  Judge  to 
the  Board.  The  appeal  must  be  filed 
within  ten  (10)  days  from  the  date  of  the 
decision,  if  oral,  or  thirteen  (13)  days 
from  the  date  of  mailing  of  the  decision, 
if  written.  The  appeal  must  be  filed  with 
the  office  of  the  Immigration  Judge 
holding  the  hearing.  If  an  appeal  is  not 
filed  in  a  timely  manner,  or  if  the  appeal 
is  waived,  the  decision  of  the 
Immigration  Judge  is  final.  If  a  case  is 
appealed  in  a  timely  manner,  the  Board 
shall  consider  the  record  and  render  a 
decision.  Receipt  of  briefs  and  the 
hearing  of  oral  argument  shall  be  at  the 
discretion  of  the  Board.  The  Board's 
decision  shall  be  final  except  when  a 
case  is  certified  to  the  Attorney  General 
pursuant  to  8  CFR  3.1(h). 

(2)  Service  attorneys.  Complaints 
regarding  the  frivolous  behavior  of 
Service  attorneys  within  the  scope  of 
§  292.3(a)(15)  shall  be  directed  to,  and 
investigated  by,  the  Office  of 
Professional  Responsibility  of  the 
Department  of  Justice.  If  disciplinary 
action  is  warranted,  it  shall  be 
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administered  pursuant  to  the  attorney 
disciplinary  procedures  of  the 
Department  of  justice 

Dated:  March  21.  1992. 
W  illiam  P.  Ban, 
Attorney  General. 
(F'R  Doc  92-~53-  Filed  4-3-92;  8:45  am] 

BILUNQ  COOf  1531-2»-OF 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  1,  11,  45,  61,  65,  71.  75,  91. 
93,  101,  103,  105,  121,  127.  135,  137. 
139,  and  171 

(Docket  No.  24456:  Amendment  No8.  1-38, 
1 1-35,  45-21.  61-92,  65-36.  71-14,  75-5.  91- 
227,  93-64,  101-5,  103-4,  105-10.  121-226, 
127-44.  135-41,  137-14. 139-18,  and  171- 

16! 

RIN  2120-AB95 

Airspace  Reclassification 

agency:  Federal  Aviation 
Administration  (FAA],  DOT. 
ACTION:  Correction  to  final  rule. 

SUMMARY:  This  action  corrects  an  error 
in  two  amendment  numbers  of  a  final 
njle  on  airspace  reclassification  that 
was  published  on  December  17,  1991  (56 
PR  65638).  This  action  corrects  that 
er-or- 

EFFECTIVE  DATE:  September  16,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  M.  Moslev.  Air  Traffic 
Rules  Branch.  ATP-23b.  Federal 
Aviation  Administration,  800 
Independence  Avenue  SVV., 
Washington,  DC  20591;  telephone:  (202) 
267-9251. 

SUPPLEMENTARY  INFORMATION:  The 

document  was  published  December  17. 
1991.  (56  FR  65638),  In  the  heading,  m  the 
agency  docket  information,  change 
Am.endment  ■■135-40".  to  read  "l 3,5-41 
and  "gS-eS"  to  read  ■'93-64  '.  As 
r:o-rected,  the  agency  docket 
information  reads  as  set  forth  above. 

Denize  Castaldo, 

Munager.  Program  Management  Staff. 
\¥T(  Doc  92-7829  Filed  4-3-92;  8:45  am) 
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14  CFR  Part  71 

(Airspace  Docket  No.  91-AGL-61 

Alteration  of  Federal  Airways;  IL 

agency:  Federal  Aviation 
Admmistration  (FAA).  DOT 
action:  Final  rule. 


SUMMARY:  This  amendment  aliers  ;,hi 
descriptions  of  Federal  Airways  V-69, 
V-110,  and  V-262  located  m  li'iinois. 
This  action  is  the  result  of  an  airspace 
utilization  improvement  study  and  the 
implemientation  of  standard  terminal 
arrival  routes  in  the  Chicago  area.  These 
alterations  will  enhance  the  flow  of 
arrival  traffic  in  the  Chicago  O'Hare 
tenninal  environment,  improve 
controller  workload,  and  reduce 
aeronautical  chart  clutter. 

EFFECTIVE  DATE:  0901  u.t.c.  June  25. 

1992. 

FOR  FURTHER  INFORMATION  CONTACT 

P;!t:.cia  F,  Cravvft,ird,  Airspni  *■  ,i:,i: 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  2.  1991,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  alter  the 
descriptions  of  V-69,  V-116,  and  V-262 
located  in  Illinois  (56  FR  49855). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  The  VOR 
Federal  airways  listed  in  this  document 
are  published  in  §71.123  of  Handbook 
7400.7  effective  November  1, 1991.  which 
is  incorporated  by  reference  in  14  CFR 
71.1. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  V- 
69  V-118,  and  V-282  located  in  Illinois. 
This  action  alters  segments  of  the 
airways  in  the  vicinity  of  Chicago.  IL,  to 
implement  standard  terminal  arrival 
routes  sen,  ing  the  Chicago  O'Hare 
terminal  environment. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February'  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 


routine  matter  thfi!  will  only  affect  air 
traffic  procedures  and  air  nayigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiet  i-.  In  14  CFR  Part  71 

Aviation  satety.  VOK  t-ederal 
airways.  Incorporation  by  reference. 

.■Xuuptiof;  of  ihi-  .'\jTu-ndnient 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp..  p.  389:  49  U  S.C.  106(g);  14  CFR  11.88. 

§71,1     (Amended  1 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7, 
Compilation  of  Regulations,  pubUshed 
April  30, 1991.  and  effective  November 

1. 1991,  is  amended  as  follows: 


Domestic  VOR  Federal 


Section  71.123 

Airways 

•         •         •         •         • 

V-69 

From  Shreveport.  LA.  via  INT  Shreveport 
084'  and  El  Dorado.  AR.  218'  radials:  E! 
Dorado;  Pine  Bluff.  AR;  INT  Pine  Bluff  038* 
and  Walnut  Ridge.  AR,  187"  radials:  Walnut 
Ridge:  Farmingfon.  MO;  Troy.  IL  Capital,  IL 
Pontiac.  IL:  Joiiet.  IL 

•  •  •  •  • 

V-116 

From  L\T  Kansas  City,  MO,  076*  and 
Napoleon.  MO.  005'  radials  via  Macon.  MO; 
Quincy.  IL  Peoria.  IL  Pontiac,  IL;  Joiiet.  IL 
From  INT  Chicago  OHare.  IL  092*  and 
Chicago  Heights,  IL  013*  radials;  INT 
Chicago  O'Hare  092"  and  Keeler.  Ml,  256* 
radials;  Keeler  Jackson,  MI:  INT  Jackson  089* 
and  Salem.  MI.  251'  radials:  Salem;  Windsor. 
ON.  Canada;  INT  Windsor  092'  and  Erie.  PA. 
281'  radials;  Erie;  Bradford,  PA;  Stonyfork. 
PA;  INT  Stonj-fork  098*  and  Wilkes-Barre. 
PA.  310'  radials;  Wilkes-Barre:  INT  Wilkes- 
Barre  084*  and  Sparta,  NJ,  300*  radials;  to 
Sparta.  The  airspace  within  Canada  is 
excluded. 


V-262 

From  Peoria,  IL:  Bradford,  IL;  to  INT 
Bradford  085'  and  Joiiet  IL  204'  radials; 
Joiiet. 
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laaued  .n  VS  ashingtoTi.  DC,  on  Ntaicb  l€k 
19a:, 

Harold  W  B«cker. 

Mc:~^^er.  Ai.spcce-Rules  and  AeroBoutJcol 
InformaUon  Division. 
■n?  D<5C-  9:-"330  Filed  4-3-QC:  8:45  am) 
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14CFRPart;i 

[Airspace  Docket  Nc  9  -a-'iM  21 

Establishment  ot  VOP  Federal  Airway 
V-596;  OP 

agency:  federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


summary:  This  amendment  establishes 
Federal  Airway  V-595  between 
Medford,  OR.  and  Redmond.  OR.  The 
establishment  of  this  route  will  provide 
a  direct  route  between  Medford  and 
Redmond.  This  action  will  im.prove 
traffic  flow,  as  well  as  reduce  tlying  time 
and  controller  workload. 
EFFECTIVE  DATE:  0901  u.t.c.  |une  25. 
1992. 

FOR  FUflTHER  IHfOHMAX.OH  (-0*iTACT 

Lewis  W.  SlilL,  Airspace  and 
Obstruction  Evaluation  Branch  [ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone:  [202) 
267-92.52 
SUPPLEMEMTABY  INFOaMATlON: 

Hi3tor>' 

On  March  7. 1991.  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
V-595  located  between  Medford,  OR. 
and  Redmond.  OR  (56  FR  9663). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  v.—'tc^ 
comments  on  the  proposal  'o  :!     FAA. 
No  comments  objecUng  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendmer."  s  'he  same  as 
that  proposed  '.n  *he  n.-tice.  The  VOR 
Federal  ai!"Yvay  iis;ed  ;n  this  document  is 
published  m  |  71  123  of  Handbook 
740a7  effective  .November  1. 1991,  which 
is  incorporated  by  reference  in  14  CFR 

I 

The  Rule 

This  arr.endment  to  part  71  of  the 
Federal  Aviation  Regulations 
establishes  V-595  between  Medford, 
OR,  and  Redmond.  OR.  The 
establishment  of  this  route  will  improve 
the  flow  of  traffic  by  providing  a  direct 


route  between  Medford  and  Redrpord 
Controllers  routinely  transmit  radar 
vectors  to  aircraft  between  these  points. 
This  action  will  reduce  pilot/controller 
communications,  and  also  reduce  fuRl 
cost  and  flying  time  by  providing  a  more 
direct  route. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

T  Ui  nf  Siihiects  in  14  CFR  Fart  71 

Aviation  safety,  VOR  Federal 
airways.  Incorporation  by  reference. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  AdfnWstrtrtton 

15  CFR  Parts  770  and  785 

[Docket  No.  92037»-2079i 

Exports  to  Cambodia  and  Laos; 
Country  Group  Y 

agency:  Bureau  of  Elxport 
Administration.  Commerce. 
action:  Final  rule. 


PART71— tAWeiDED. 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authorky:  49  US.C.  app.  1348(a).  ISMfa). 
1510:  E.0. 10854.  24  FR  9565.  3  CFR.  195&-1963 
Comp..  p.  389:  49  U.S.C.  106(g):  14  CFR  11  69. 

§71.1     (Amended] 

2.  The  incorporation  by  reference  m  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7. 
Compilation  of  Regulations,  published 
April  aa  1991.  and  effective  November 
1, 1991,  is  amended  as  follows: 

Section  71.123    Domestic  VOR  Federal 
Airways 

*  •         *         *         • 

V-595 

From  Medford,  OR;  to  Redmond,  OR. 

•  •         •         •         • 

Issued  in  Washingtoo,  DC,  on  March  18, 
1992. 

HaroUW  B*<i«r. 

Manager.  -^  ■<;    ■  ft-Rules  and  Aeronautical 
Information  Divisroo. 
(FR  Doc  <??  "r-l  Filed  4-3-S2;  8:45  am) 
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summary:  In  support  of  the 
comprehensive  political  sett'emeni  of 
the  Cambodian  conflict  and  the 
President's  recent  directive  to  lift  the 
!rade  embargo  on  Cambodia,  the  Bureau 
of  Export  Administration  (BXA)  is 
amendiiTg  the  Export  Administration 
Regulations  (EAR]  (15  CFR,  parts  :'30- 
799j  by  removing  Cambodia  from  the 
Country  Group  Z  list  of  embargoed 
countries,  placing  Cambodia  in  Country 
Group  Y,  and  by  revising  certain 
licensing  policies  and  procedures  for 
Cambodia,  Since  Laos  and  Cambodia 
are  not  COCOM  proscribed 
destinations,  they  will  share  a  separate 
licensing  policy  from  the  other  Group  Y 
countries. 

This  rule  establishes  a  policy  of 
approval  on  a  case-by-case  basis  for 
license  applications  for  the  export  of 
commodities  and  technical  data  for 
authorized  use  in  Cambodia  or  Laos. 
effective  date:  This  rule  is  effective 
April  6.  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Schlechty.  Country  Policy  Branch. 
Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration,  Telephone:  (202)  377- 
4252, 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.].  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers  0^4- 
0005  and  0694-0010. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessm.ent  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  tlie 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
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603(a)  and  604{aj  of  the  Regulaiory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a)),  no  initial  or  final  Regulatory 
Flexibility  Analys;s  has  to  be  or  will  be 
prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  \o  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  forma! 
comment  period,  public  comments  on 
this  regulation  are  welcom.e  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Patricia  Muldonian,  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administration, 
Department  of  Commerce,  14th  Street 
and  Pf-nnsyUania  Ave.,  N'W..  room  1622. 
Wa.'.hmgton,  DC  20230. 

List  of  Subjects 

15  CFR  Parts  770 

Administrative  practice  and 
procedure,  Exports. 

15  CFR  part  785 

Communist  countries.  Exports. 

Accordingly,  parts  770  and  785  of  the 
Export  Administration  Regulations  (15 
CTR  parts  730-799)  are  amended  as 
follows: 

1.  The  authority  citation  for  part  770 
continues  to  read  as  follows: 

Authority:  Pub.  L.  90-351,  82  Stat.  197  (18 
U.S  C.  2510  et  seq.].  as  amfinded:  sec.  101, 
Pub.  L.  93-153.  87  Stat.  5:'6  (30  U.S  C.  185),  as 
amended:  sec.103.  Pub.  L.  94-163,  89  Stat.  877 
(42  U.S.C,  6212).  as  amended:  sees.  201  and 
201(11  )(e).  Pub.  L.  94-258.  90  Stat.  309  (10 
U.S.C.  7420  and  7430[e]).  as  amended;  Pub.  L. 
95-223.  91  Stat.  1626  (50  U.S.C.  1701  et  seq.]: 
Pub.  L.  95-242.  92  Stat.  120  (22  U.S.C.  3201  et 
seq.  and  42  U.S.C.  2139a):  sec.  208.  Pub  L.  95- 
372,  92  Stat.  668  (43  U.S.C.  1354);  Pub.  L.  96- 
72.  93  Stat  503  (50  U.S  C.  App.  2401  et  seq.). 
as  amended:  sec.  125,  Pub  L.  99-64,  99  Stat 
156  (46  use.  46(K.|:  E.O.  11912  of  April  13. 
1976  (41  FR  15825.  Aoril  15,  1976):  E.O.  12002 
of  July  7,  197-  (42  FR  3:5623,  July  7,  1977),  as 
amended;  E  O.  12058  of  Mav  11.  1978  (43  FR 
20947.  May  16.  19"8|:  E.O  12214  of  M.iv  2, 
1980  (45  FR  29783,  May  6.  198U):  E.O.  12730  of 
September  30,  1990  (.55  FR  40373,  October  2. 
19901,  as  continued  by  Notice  of  September 
26.  1991  (56  FR  49385,  September  27.  1991): 
tind  E.O.  12~35  of  November  16.  1990  (55  FR 
48587,  November  20.  1990),  as  continued  b> 
Notice  of  November  14. 1991  (56  FR  58171. 
November  15.  1991). 

2.  The  authority  citation  for  Part  785 
continues  to  read  as  follows: 


Authority:  Pub.  L.  90-351,  82  Stat.  197  (18 
U.S.C.  2510  et  seq.].  as  amended;  Pub.  L.  95- 
223,  91  Stat.  1626  (50  U.S.C.  1701  etseq.]:  Pub 
L.  95-242,  92  Stat.  120  (22  U.S.C.  3201  et  seq. 
and  42  U.S.C.  2139a);  Pub.  L.  96-72,  93  Stat. 
503  (50  U.S.C.  App.  2401  et  seq.].  as  amended: 
E.O.  12002  of  July  7, 1977  (42  FR  35623.  July  7. 
1977),  as  amended;  E.O.  12058  of  May  11, 1978 
(43  FR  20947,  May  16,  1978);  E.O.  12214  of 
May  2, 1980  (45  FR  29783.  May  6. 1980);  E.O. 
12730  of  September  30, 1990  (55  FR  40373, 
October  2, 1990).  as  continued  by  Notice  of 
September  26, 1991  (56  FR  49385,  September 
27, 1991);  and  E.O,  12735  of  November  16. 
1990  (55  FR  48587.  November  20, 1990).  as 
continued  by  Notice  of  November  14, 1991  (56 
FR  5Bn,  November  15, 1991). 

PART  770— f AMENDED) 

3.  Supplement  No.  1  to  part  770  is 
amended,  under  the  heading  "Country 
Group  Y",  by  adding  the  term 
"Cambodia"  in  alphabetical  order  and 
by  removing  the  term  "Cambodia"  under 
the  heading  "Country  Group  Z". 

PART  785— {AMENDED! 
§785.1     [  Amended  1 

4  In  §  785  1.  the  heading  is  amended 
by  removing  the  term  "Cambodia". 
5.  Section  785.2  is  amended  by; 

a.  Revising  the  section  heading; 

b.  Removing  the  term  "Laos."  from 
paragraph  (a)(1);  and 

c.  By  adding  a  new  paragraph  (d)  to 
read  as  follows: 

§785.2     Country  Group  Q,  W.  and  Y': 
Geographic  area  of  the  former  U  S  S.R, 
Eastern  Europe,  Mongolian  People  s 
Republic,  Cambodia,  and  Laos 

(d)  Cambodia  and  Laos.  The  general 
policy  of  the  Department  is  to  approve 
applications  or  requests  to  export  or 
reexport  U.S.  origin  commodities  and 
technical  data  to  Cambodia  and  Laos 
when  the  Department  determines,  on  a 
case-by-case  basis,  that  the 
commodities  or  technical  data  are  for  an 
authorized  use  in  Cambodia  or  Laos  and 
are  not  likely  to  be  diverted  to  another 
country  or  use  contrary  to  the  national 
security  or  foreign  policy  controls  of  the 
United  States. 

Dated:  April  1, 1992. 

James  M.  L-eMunyon, 

Acting  Assistant  Secretary  for  Export 
Administration. 

|FK  Doc.  92-7952  Filed  4-2-92;  1:10  pmj 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
33  CFR  Pari  iQO 


CGD  0-S- 


-07  j 


'  See  Supplement  No.  1  to  part  77u  of  Ihii 
subchapter  for  listing  of  Country  Croupa. 


Special  Local  Regulations  for  Marine 

Events,  13th  Annua!  Safety-al-Sea 
Seminar,  Severn  River,  Annapoiis  MD 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  implementation  of  33 

i  ;  •■•  :  W.511. 

Summary:  This  notice  implements  33 
CFR  100.511  for  the  13th  Annual  Safety- 
at-Sea  Seminar,  an  annual  event  to  be 
held  April  4, 1992,  and  April  5, 1992  on 
the  Severn  River,  at  Annapolis, 
Maryland.  These  special  local 
regulations  are  necessary  to  control 
vessel  traffic  within  the  immediate 
vicinity  of  the  U.S.  Naval  Academy 
during  the  Pyrotechnic  Display, 
Helicopter  Rescue  Demonstration,  and 
Sail  Training  Craft  Maneuver 
Demonstration.  The  effect  will  be  to 
restrict  general  navigation  in  this  area 
for  the  safety  of  the  spectators  and  the 
participan'"  in  these  events. 

EFFECTIVE  DATES:  The  regulations  in  33 
CFR  100.511  are  effective  for  the 
following  periods: 

11  a.m.  to  2:30  p.m.,  April  4, 1992. 
11  a.m.  to  2:30  p.m..  April  5. 1992. 

FOR  FURTHER  INFORMATiON  CONTACT: 
''.-•.'    -    ■  ,  •'  :    t  :     ..J  '-    I   ■    .  ■■    i'    ,     :ig 
Affairs  Branch,  Boating  Safety  Division, 
Fifth  Coast  Guard  District,  431  Crawford 
Street  Portsmouth,  Virginia  23704-5004 
(804)  39ft-6204,  or  Commander,  Coast 
Guard  Group  Baltimore  (301)  576-2516. 
DRAFTING  INFORMATION  The  drafters  of 
this  notice  are  QMl  Kevin  R.  Connors, 
project  officer.  Boating  Affairs  Branch, 
Boating  Safety  Division,  Fifth  Coast 
Guard  District,  and  Lieutenant  Monica 
L.  Lombardi,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff, 

Discussion  of  Regulation 

The  U.S.  Naval  Academy,  Annapolis, 
Maryland,  submitted  an  application  to 
hold  the  13th  Annual  Safety-at-Sea 
Seminar  on  April  4, 1992  and  April  5. 
1992  in  the  Severn  River  just  off  the 
Robert  Crown  Sailing  Center,  U.S.  Naval 
Academy,  Annapolis,  Maryland.  This 
event  involves  approximately  950 
midshipmen,  officers,  coaches  and 
guests.  The  event  includes 
demonstrations  of  life  rafts, 
pyrotechnics,  use  of  anti-exposure  suits, 
man  overboard  procedures,  and  a 
helicopter  rescue.  Since  this  event  is  of 
the  type  contemplated  by  these 
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regulations,  the  safety  of  the 
participants  will  be  enhanced  by  the 
implementation  of  the  special  local 
regulations.  Commerical  traffic  ghould 
not  be  severely  disrupted. 

Dated;  March  20, 1992. 
W.T.  Leland. 

Rear  Admiral.  U.S.  Coast  Ctrarcf.  Commander, 
Fi'''r  Coast  Guard  District 
(FR  Doc.  92-7752  Filed  4-3-92:  8-45  amj 

BIL;.  KG   COOC   4918-t4-M 


33CFRPar1  110 

(CCD11-91-07; 

Anchorage  Regulations,  San  Franc.aco 
Bay.  CA 

agency:  Cg-h'  Gup-^'   [)0T 
action:  Final  rule. 

summary:  The  Coast  Guard  ia  amending 
;.".e  reg'jiat'.ons  pertaining  to  the 
anchorage  grounds  of  San  Francisco  Bay 
f :-  Tomca^sr.g  the  waters  known  as 
Ar  r  j'  :ji(  No.  8.  The  small  size  of  this 
an-norage  and  its  proximity  to  the 
Odkiand  Inner  Harbor  Entrance 
Cr.annei  and  the  .Naval  Air  Station  make 
it  unsuitable  for  operations  involving  the 
transfer  of  dangerous  cargoes  or 
combustible  liquids.  It  is  best  suited  as  a 
temporary  anchorage  for  vessels 
awaiting  pier  facilities  or  other 
anchorage  areas. 

This  amendment  will  help  safeguard 
San  Francisco  Bay.  the  environment. 
vessels  and  cargo  against  accidents, 
pollution,  destruction.  Joss,  or  other 
ncidenfs  of  a  similar  nature.  Loading  of 
any  dangc-ous  cargoes  or  combustible 
liquids  in  Anchorage  No.  8  s  "O'v 
prohibited,  unless  authorized  by  the 
Captain  of  the  Port. 

In  the  past.  Anchorage  No.  8  has  not 
been  used  by  vessels  to  conduct  loading 
of  dangerous  cargoes  or  combustible 
liquids.  Anchorage  No.  9,  which  is 
adjacent  to  Anchorage  No.  8,  is  larger 
and  is  in  an  area  transited  by  vessels 
underway  on  major  shipping  channels. 
Anchorage  No.  9  has  historically  been 
used  for  buffering.  Vessels  which  must 
conduct  lightering  or  bunkering 
operations  of  dangerous  cargoes  or 
combustible  liquids  can  still  do  so  in 
Anchorage  No.  9.  This  amendment  has 
made  an  existing  "specific  regulation" 
applicable  to  Anchorage  No.  8  and  has 
not  affected  any  regulations  pertaining 
to  any  other  anchorage  ground  in  San 
Francisco  Bay. 

EFFECTIVE  DATE;  Vi.r-  6.  VM2 

FOU  FUBTMER  INF0«WAT'0N  CONTACT: 

Lieutenan-  Lome  Th ■--;'!,  Coast  Guard 
Minne  SafeH  Of^  -f  '^  ".  Francisco 
Bay.  CA.  [510j  43"-'^j''3 


SUPPCEMENTARY  (NFORMATION:  0:1 

Monday.  August  12. 1991  the  Coast 
Guard  published  a  notice  of  proposed 
rule  making  in  the  Federal  Register  for 
these  regulations  (56  FR  38093). 
Interested  persons  were  requested  to 
submit  comments  and  no  comments 
were  received. 

Drafting  Information 

The  drafters  of  this  proposed 
regulation  are  Lieutenant  Lome  W. 
Thomas,  Project  Officer  for  the  Captain 
of  the  Port,  and  Lieutenant  Commander 
Allen  Lotz,  Project  Attorney.  Eleven) h 
Coast  Guard  District  Legal  Office. 

Discussion  of  Comments 

No  comments  were  received 
concerning  this  rule  making. 

Regulatory  Evaluation 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  of  these 
regulations  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is' 
unnecessary. 

Since  the  impact  of  these  regulations 
is  expected  to  be  so  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  regulations  contain  no 
information  collection  or  record  keeping 
requirements. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B.  they  will  have  no 
significant  environmental  impact  and 
they  are  categorically  excluded  from 
further  environmental  documentation. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
these  regulations  do  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  I' art  1 10 

Special  anchorage  areas.  Anchorage 
grounds. 

In  consideration  of  the  foregoing, 
subpart  B  of  part  110  of  title  33,  Code  of 


Federal  Regulations,  is  amended  as 
follows: 

PART  110— ANCHORAGE 
REGULATIONS 

1.  The  aulhonty  citation  for  part  110 
continues  to  read  as  follows: 

.A.L'thorityr  33  L'SC  4-1.  2irin,  ZO^',  a^d 
20ri;  49  CFR  1,46  ar>d  33  CFR  l.ns-lfgi. 
Section  110  la  and  each  seclifwi  listed  in 
110.1a  IS  aiso  issued  under  33  VS.C.  1223  ard 
1231. 

2.  In  §  110.224  Table  n0.224(d)fl)  is 
amended  by  revising  the  entnes  for 
.Anchorages  8  and  9  to  read  as  follows: 

§  1ia224    (Amended! 
,         .         .         .         • 

(d)  *   •   • 


age  No. 


locatron 


Purpose 


Soecrfic 
regulations 


_..do.. 
....do.. 


.._jdo_ 


Notes  a.  b.  c. 

Ncias  a.  D. 


Dated:  March  19.  1992. 
M.E.  Gilbert, 

RearAdnura'i.  U.S.  Coast  Guard.  Commander, 

Eleventh  Coast  Guard  District 

[FR  Doc  92-7753  Filed  4-3-92;  8:45  am} 

BILUNO  coot  «t10-M-« 


33  CFR  Part  117 

1CGD7-91-731 

Drawbridge  Operation  Regulations: 
Atlantic  tntracoastal  Waterway,  Florida 

agency:  Coast  Guard,  DOT. 
action:  Final  rule — revocation. 


summary:  This  amendment  revokes  the 
regulations  for  the  Sunrise  Boulevard 
(SR  838)  drawbndge.  mile  1062.9,  at  Fort 
Lauderdale,  because  the  low-level 
drawbndge  that  warranted  the  existing 
special  regtilations  has  been  replaced  by 
a  higher  and  wider  bascule  bridge 
providing  imprtn-ed  highway  traffic  How 
and  requiring  fewer  drawbridge 
openings  for  vessels.  This  change  wii! 
ease  the  burden  on  navigation  smce 
special  operahng  restrictions  are  no 
longer  ne<:essary  to  accommodate  the 
needs  of  vehicular  traffic 
EFFECTIVE  DATE:  This  rule  becomes 
effective  on  May  6,  1992. 
FOR  FURTHER  INFORMATION  CONTACr. 
Brodie  Rich.  Project  Manager  at  305- 
536-4103. 
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SUPPtEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  th;s  document  are 
Brodie  E.  Rich.  Project  Manager,  and  LT 
!  M  L(7Sfgo  Project  Attorney. 

Regulatory  Histon,- 

On  June  17,  1991,  &e  Coast  Guard 
published  a  notice  of  p'-oposed 
rulemaking  eniifled  Atlartic  Infraccastal 
Waterway,  FL  in  the  Federal  Register 
(56  FR  27708).  The  Coast  Guard  rereivpd 
foar  letters  commenting  on  the  proposal. 
A  public  hearing  was  not  requested  and 
one  was  not  held. 

Background  and  Purpose 

This  final  rule  revokes  the  regulations 
for  the  Sunrise  Boulevard  (SR  838) 
drawbridge,  mile  1062.6,  at  Fort 
Lauderdale,  because  the  low-level 
drawbridge  that  warranted  the  existing 
special  regulations  has  been  replaced  by 
a  higher  and  wider  bascule  bridge 
providing  improved  highway  traffic  flow 
and  requiring  fewer  drawbridge 
openings  for  vessels.  This  change  is 
being  made  in  order  to  ease  the  burden 
on  navigation  since  special  operating 
restrictions  are  no  longer  necessary  to 
accommodate  the  needs  of  vehicular 
traffic.  This  action  will  accommodate 
current  vehicular  traffic  and  better 
provide  for  the  needs  of  navigation. 

Discussion  of  Comments  and  Changes 

The  Commander.  Seventh  Coast 
Guard  District,  published  the  proposal 
as  Public  Notice  16-91  dated  June  28, 
1991.  In  each  notice,  interested  persons 
were  given  until  August  1, 1991.  to 
submit  comments.  Four  comments  werp 
received  in  response  to  the  proposed 
rule.  One  comment  supported  the 
proposed  regulation  change.  Three 
commenters  were  opposed  to  the 
proposed  regulation  change;  one 
commenter  preferred  a  30-minute 
schedule:  one  commenter  desired  that 
the  bridge  openings  remain  on  a 
schedule  during  the  winter  months  to 
assist  motorists  in  planning  their  transits 
over  the  bridge-  and  one  commenter 
stated  that  he  was  representing  his 
building  of  93  ouTiers  who  desired  30- 
minute  openings  on  a  year-round  basis. 
The  Coast  Guard  has  carefully 
considered  the  comments.  No  new 
information  v\3s  provided  to  justify  a 
change  to  the  proposed  rule  The  final 
rulp  is.  therefore,  unchanged  from  the 
proposed  rule  published  on  June  17, 
1991. 

Regulatory  Evaluation 

This  final  rule  is  considered  to  be  non- 
major  under  Fjcecutjve  Order  12291  on 
Federal  Regulation  and  nonsignificant 


under  Department  of  Transportation 
regulatory'  policies  and  procedures  (44 
FR  11034.'  February'  26.  1979).  Based 
upon  the  information  in  the  final 
evaluation,  the  Coast  Guard  certifies 
that  these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Since  there  is  no  economic  impact,  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this,  because  the  rule 
removes  all  restrictions  on  the  passage 
of  vessels  through  the  bridge. 

Small  Entities 

Under  the  Regulatory  FlexibiHty  Act 
(5  U.S.C.  601  et  seq.),  the  U.S.  Coast 
Guard  must  consider  whether  this  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  6321.  The  Coast  Guard  has 
determined  that  the  economic  impact  of 
the  proposal  will  be  minimal  on  all 
entities  since  it  will  reduce  the 
navigational  burden  on  commercial 
vessels  and  will  not  affect  tugs  with 
tows.  Therefore,  the  Coast  Guard 
certifies  that  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

CoMcction  of  Information 

ih.3  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  net  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 

environmental  impact  of  this  final  rule 
and  concluded  that  under  section 
2  B.2.g  (5)  of  Co.mmandant  Instruction 
M16475.1B  promulgation  of  operating 
requirements  for  drawbridges  is 
categoncally  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docktt  for  inspection  or 
cop> mg  where  indicated  under 
"ADDRESSES' 


Li-t  (if  Sut>ie(  t<^  in  33  CFK  P,.i''  117 
Bridges. 

For  the  reasons  set  out  in  the 
preamble,  part  117  of  title  33.  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below: 

PART  117— DRAWBRIDGE 
OPLRATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1  48;  33 

CFRlOS-ltg). 

2.  In  section  117.261.  Paragraph  (gg)  is 
removed  and  reserved. 

§117.261     lArr.   rcjedl 
Dated:  Mart.'i  18. 1992. 
K.  M.  Ballantyne, 
Captain,  U.S.  Coast  Guard,  Acting 
Commander.  Seventh  Coast  Guard  District. 
(FR  Doc.  92-7756  Filed  4-3-82;  8:45  amj 

BIU-ING  COOC  M10-14-M 


33  CFR  Part  117 

Drawbridge  Operattor 

Roanoh?  H.ver  wtii.arTiston.  North 

AC!  >  cv:  Coast  Guard,  DOT. 
action:  Final  rule. 

SwW'ahy:  This  amendment  removes  the 
icguiaiions  for  the  bridge  across^the 
Roanoke  River,  mile  37.5,  Williamston, 
North  Carolina,  because  the  swing 
bridge  has  been  removed.  A  notice  of 
proposed  rulemaking  has  not  been 
issued  for  this  regulation  because 
removal  of  the  bridge  eliminates  all 
need  for  regulation. 

EFFECTIVE  DATE:  These  regulations 
become  effective  April  6. 1992. 

FOR  FURTHER  INFORMATION  C0^' ACT: 
Ann  B.  Deaton.  Biu^e  AuiiunibUcitor, 
Fifth  Coast  Guard  District,  at  (804)  398- 
622- 

8UPPL£MENTARY  INF  OKUATiON:  Drafting 
Information:  The  drafters  of  this  notice 
are  Linda  L.  Gilliam.  Project  Officer,  and 
LT  Monica  L  Lombardi,  Project 
Attorney. 

F}.!(  k,i;r;iunri  nm;  Ptirposp 

1  he  swing  Dnctge  across  the  Roanoke 
River,  mile  37.5.  in  Williamston.  North 
Carolina,  was  replaced  by  a  high  level 
fixed  bridge  along  the  same  alignment 
The  existing  bridge  has  been  removed 
making  it  nece8sar>'  to  remove  33  CFR 
117.837(a).  This  action  has  no  economic 
consequences.  It  merely  removes 


I 
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regulations  for  a  swing  bridge  that  no 
longer  exists. 

Regulatory  Evaluation 

This  action  is  considered  to  be  non- 
major  under  Executive  Order  12291  on 
Federal  Regulation,  and  nonsignificant 
under  the  Department  of  Transportation 
regulatory  policies  and  procedures  (44 
FR  11034:  February  26, 1979).  Since  there 
is  no  economic  impact,  a  full  regulatory 
evaluation  is  unnecessary. 

Sr-idl!  Entities 

Since  there  will  be  no  impact  of  these 
regulations,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  have  no  economic 
impact  on  a  substantial  number  of  small 
p'-"  'ies 

Coilectiun  ot  Intormation 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  under 
the  principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  preparation  of  a  federalism 
assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2.g.(5) 
of  Commandant  Instruction  M16475.1B. 
this  final  rule  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  at  Commander 
(ob).  Fifth  Coast  Guard  District.  431 
Crawford  Street.  Portsmouth.  Virginia 
23704-5004. 

Lis-  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

in  consideration  of  the  foregoing,  part 
117  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  Ine  aumoriiy  ciiauon  lor  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S  C  499:  49  CFR  1.46;  33 
CFR  l.OS-l(g). 

2.  Section  117.837  is  revised  to  read  as 
follows: 


§  1 17.837    Roanoke  River. 

The  draw  of  the  Seaboard  System 
Railroad  bridge,  mile  94.0  at  Palmyra, 
need  not  be  opened  for  the  passage  of 
vessels. 

Dated:  March  19.  1992. 
VV.T.  Letand. 

RearAdriirjl.  U.S.  Coast  Guard.  Commander. 
Fifth  Coast  Guard  District. 
(FR  Doc.  92-7754  Filed  4-3-82:  8:45  am) 

&U.IM:  CODE  4910-1*-*! 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  272 

Idaho;  Final  Authorijation  :  ?  t!  e  Sta^e 

Hazardous  Waste  ^'og-zr"  ReviSiO-i 

agency:  Environmental  Protection 

Agency. 

action:  immediate  final  rule. 

summary:  The  State  of  Idaho  has 
applied  for  final  authorization  for  its 
corrective  action  component  of  its 
hazardous  waste  program  pursuant  to 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  42  U.S.C.  6926(b).  Previously. 
EP.A  granted  interim  authorization 
effective  April  9. 1990,  (see  55  FR  11015 
dated  March  26. 1990),  for  the  federal 
corrective  action  provisions 
promulgated  as  of  July  1, 1987  pursuant 
to  section  3004(u)  of  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA).  The  Environmental  Protection 
Agency  (EPA)  has  reviewed  Idaho's 
request  for  final  authorization  of  the 
corrective  action  component 
(subsequently  referred  to  as  "program 
revision")  of  the  States  hazardous 
waste  program.  EPA  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  the  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus.  EPA  intends  to 
approve  and  grant  final  authorization 
for  the  same  corrective  action  provisions 
that  were  previously  granted  interim 
authorization.  Idaho's  application  for 
this  program  revision  is  available  for 
public  review  and  comment. 
DATES:  Final  authorization  and 
termination  of  interim  authorization  for 
Idaho  shall  be  effective  June  5. 1992 
unless  EPA  publishes  a  prior  Federal 
Register  action  withdrawing  this 
immediate  final  rule.  The  incorporation 
by  reference  of  certain  publications 
listed  in  the  regulations  are  approved  by 
the  Director  of  the  Federal  Register  as  of 
June  5. 1992.  All  comments  on  Idaho's 
program  revision  application  must  be 


received  by  the  close  of  business  May  6. 
1992. 

ADDRESSES:  Copies  of  Idaiio's  program 
revision  application  are  available 
Monday  through  Friday.  8  a.m.  to  5  p.m.. 
at  the  following  locations  for  inspection 
and  copying:  Idaho  Department  of 
Health  and  Welfare.  Division  of 
Environmental  Quality.  Planning  and 
Evaluation  Division.  1410  N.  Hilton. 
Boise.  Idaho  83706.  phone.  (208)  334- 
5879  and  the  U.S.  EPA.  Region  10. 
Library.  1200  6th  Avenue.  Seattle.  WA. 
98101.  Phone.  (206)  553-1289.  Written 
comments  should  be  sent  to  Nina 
Kocourek.  U.S.  EPA.  Region  10, 1200  6th 
Avenue,  Mail  Stop  HW-107.  Seattle. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nina  Kocourek.  U.S.  EPA,  Region  10. 
1200  6th  Avenue.  Mail  Stop  HW-107. 
Seattle.  WA..  98101.  Phone.  (206)  553- 
6502. 

SUPPLEMENTARY  INFORMATICS!  . 


A.  Background 

Slates  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act],  42  U.S.C. 
6929(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  HSWA  allow 
States  to  revise  their  programs  to 
become  substantially  equivalent  instead 
of  equivalent  to  RCR.A  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  the  State  hazardous 
waste  programs  are  necessary  when 
Federal  or  State  statutory  or  regulatory 
authority  is  modified  or  when  certain 
other  changes  occur.  Most  commonly. 
State  program  revisions  are  necessitated 
by  changes  to  EPA  s  regulations  in  40 
CFR  parts  260-266.  268,  124  and  270. 

B.  Idaho 

Idaho  initially  received  final 
authorization  on  March  26, 1990, 
effective  April  9, 1990,  for  those  non- 
HSWA  and  HSWA  requirements 
promulgated  as  of  July  1,  1987,  as  well  as 
received  interim  authorization  on  March 
26, 1990,  effective  .^pril  9,  1990,  for  the 
HSWA  corrective  action  provisions  of 
Section  3004(u).  promulgated  as  of  July 
1. 1987.  On  February  7, 1992,  the  State  of 
Idaho  submitted  a  ^^  nttpn  request 


Federal  Register  /  Vol.  57.  No.  66  /  Monday.  Apnl  6,  i;>92  /  RuU  p  and  Rpetilnttons  nsei 


seeiang  approval  of  its  program  revision 
in  accordance  with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  Idaho  s  application, 
and  has  made  an  immediate  final 
decision  that  Idaho's  hazardous  u  aste 
program  revision  satisfies  ail  of  the 
requirements  necpssary  to  qualify  for 
final  authorization.  Consequently,  EPA 
intends  to  grant  final  authonzation  for 
the  corrective  action  components  of  the 
State's  hazardous  vvaste  progra.m.  The 
public  may  submit  -.vntten  co.m.r.en's  on 
EPA's  im.mediate  final  decision  up  until 
May  6,  1992.  Copies  of  Idaho  s 
application  for  this  program  revision  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
".Addresses"  section  of  this  notice. 

Approval  of  Idaho's  program  revision 
shall  become  effective  in  60  days  unless 
an  adverse  comment  pertainutg  to  the 
State's  revision  discussed  in  this  notice 
is  received  by  the  end  of  the  ccmr.ent 
period.  If  a  relevant  adverse  comment  is 
received  EPA  will  publish  either  (1)  a 
withdrawal  of  the  immediate  final 
decision  or  (2)  a  notice  containing  a 
response  to  comments  which  either 
affirms  that  the  immediate  final  decision 
takes  effect  or  reverses  the  decision. 

In  summary,  the  State's  request  for 
EPA  to  proceed  with  final  authorization 
resulted  from  a  series  of  events  which 
have  occurred  since  the  State  received 
interim  authorization  for  the  State's 
hazardous  waste  program  corrective 
action  componeiits.  The  State's  initial 
application  fcr  final  authorization,  dated 
July  7, 198B,  included  the  corrective 
action  components.  However,  EPA  was 
concerned  about  Idaho's  capability  to 
implement  a  comprehensive  corrective 
action  program  as  at  that  time,  Idaho 
had  very  little  experience  in  corrective 
action.  EPA's  concern  resulted  in  Idaho 
agreeing  to  request  interim  authorization 
for  the  corrective  action  portion  of  the 
program.  On  .April  9, 1990  the  State  was 
granted  interim  authorization  for  its 
corrective  action  component.  As  a  part 
of  interim  authorization,  the  State  and 
EPA  jointly  developed  capabiUty 
milestones  which  defined  specific  tasks 
and  outputs  which  needed  to  be 
successfully  completed  to  demonstrate 
that  the  State  s  capability  existed  to 
receive  final  authorization  for  the 
corrective  action  program.  At  this  time. 
EP.A  has  determined  that  the  State  has 
sufficiently  demonstrated  program 
capabihty  through  satisfactorily 
completing  the  agreed  to  milestones. 
More  specifically,  the  State  has 
continued  to  do  thorough  quality 
compliance  inspections,  met  its 
inspection  commitments.  continMed  to 
issue  both  timely  and  appropriate 
enforcement  actions,  and  satisfactorily 


completed  the  RCRA  faci'it-,  perr.iittiny 
and  rtirrectivp  af:t.,,'n  ii;:fS*i>nf-«   !-J\\ 
has  surnn^drized  the  S\:'.r:  s  •^r.u^rv^'^  in  a 
series  of  capability  status  reports 
summarizing  the  State's  demonstration 
period  which  are  available  upon 
request. 

This  program  revision  will  not 
authorize  the  State  to  operate  the  RCRA 
program  over  any  Indian  lands:  this 
authority  remains  with  EPA. 

C  Decision 

I  conclude  that  Idaho's  RCRA 
corrective  action  program  revision 
m.eets  all  of  the  statutory  and  regulatory 
requirements  estabhshed  by  RCRA. 
Accordingly,  Idaho  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised.  Upon  the 
effective  date  of  this  program  revision 
the  State's  interim  authorization  granted 
on  Marf:h  26,  1990,  effective  April  9, 
1990,  will  be  terminated. 

Idaho  has  responsibility  for  permitting 
treatment,  storage,  and  disposal 
facilities  within  its  borders  and  carrying 
out  the  aspects  of  the  RCRA  program 
described  in  its  revised  program 
application,  subject  to  the  limitations  of 
the  HSWA.  Idaho  also  has  primary 
enforcement  responsibilities,  although 
EPA  retains  the  right  to  conduct 
inspections  tmder  Section  3007  of  RCRA 
and  to  take  enforcement  actions  under 
section  3008,  3013  and  7003  of  RCRA. 

D  Codifit.aiion  in  Part  2"2 

EPA  uses  part  272  for  codification  of 
the  decision  to  authorize  Idaho's 
program  and  for  incorporation  by 
reference  of  those  provisions  of  Idaho's 
statutes  and  regulations  that  EPA  will 
enforce  under  section  3008  of  RCRA. 
Therefore,  EPA  is  amending  S§  272.651 
and  272.652. 

Compliance  Willi  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

CettiTication  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Idaho's  program, 
thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  fiexibility  analysis. 


List  of  Subjects  in  40  ( :FK  Pai-  2"2 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste. 
Incorporation  by  reference,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Dated:  March  2S,  1992. 
Dana  Rasmussen, 

Regional  Administrator. 

For  reasons  set  forth  in  the  preamble, 
40  CFR  part  272  is  amended  as  follows. 

PART  772-APPROVTD  STATF 
HAZARDOUS  WASTE  MAhiAGEMENT 
PROGRAP^S 

1.  The  authority  citation  for  part  272 
continues  to  read  as  follows: 

Authority:  Sections  2002(a),  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act,  as  amended,  42  U.S.C.  6912(a), 
6926,  and  e974(b). 

2.  Section  272.651  is  amended  by 
revising  introductory  text;  and  by 
revising  paragraphs  (a)  (1)  and  (b)  to 
read  as  follows; 

§  272  6S :     Sta' a -administered  program: 
Final  authortzatlon. 

Pursuant  to  section  3006(b)  of  RCRA. 
42  U.S.C.  6926(b):  Idaho  has  final 
authorization  for  the  following  elements 
submitted  to  EPA  in  Idaho's  program 
application  for  final  authorization  and 
approved  by  EPA  effective  on  April  9. 
1990,  (see  55  FR  11015,  dated  March  26, 
1990):  and  revision  application  for  final 
authorization  and  approved  by  EPA 
effective  on  June  5, 1992. 

(a)  State  Statutes  and  Regulations.  (1) 
The  requirements  in  the  Idaho  statutes 
and  regulations  cited  in  this  paragraph 
are  incorporated  by  reference  as  part  of 
the  hazardous  waste  management 
program  under  subtitle  C  of  RCRA.  42 
U.S.C.  6921  et  seq.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the  Michie 
Company.  Law  PubUshers,  1  Town  Hall 
Square,  Charlottesville,  Virginia,  22906- 
7587.  Copies  may  be  inspected  at  the 
Office  of  Federal  Register,  1100  "L" 
Street  .NW..  room  8401,  Washington,  DC; 
U.S.  EPA  Region  10, 1200  Sixth  Avenue, 
Seattle.  WA  98101;  and  at  the  Idaho 
Department  of  Health  and  Welfare, 
Administrative  Procedures  Section.  1410 
N  Hilton.  Boise.  Idaho  83720. 

(i)  Statutory  authority  is  vested  in  the 
State  of  Idaho.  Board  of  Health  and 
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Welfare,  by  the  Hazardous  Waste 
Management  Act  of  1983  (HWMA).  This 
includes  the  following  statutes  as 
contained  in  chapter  44  "Hazardous 
Waste  Management",  section  39  of  the 
Idaho  Code  (I.C).  General  Laws  of 
Idaho  Annotated.  Volume  7A.  published 
in  1985  by  the  Michie  Company,  Law 
Publishers,  Charlottesville,  Virginia:  I.C 
39.^MOi:  3^-4402;  39-M06:  39--t407;  39- 
4412:  39-4416:  39-4417;  39-4418:  39-4419: 
39-4420:  39-4421:  39^M22;  39-4427:  39- 
4428:  39-4429:  39-4430:  39-4431:  39-4432: 
and  as  contained  in  the  1988  Cumulative 
Pocket  Supplement.  Idaho  Code,  Volume 
7A  published  in  June  1988:  by  the  Michie 
Company,  Law  Publishers. 
Charlottesville.  Virginia:  I.C.  39-4403: 
39-4404:  39-4405:  39-^i408:  39-4409:  39- 
4410(3):  39-4411:  39-4417B:  39-4423:  and 
39-4426. 

(ii)  The  following  are  the  Idaho 
Department  of  Health  and  Welfare 
Rules  and  Regulations,  as  contained  in 
Title  1,  chapter  5.  "Rules.  Regulations 
and  Standards  for  Hazardous  Waste" 
(hereinafter  referred  to  as  the  "IDHW 
Regulations"),  in  effect  as  of  June  10. 
1988,  are  part  of  the  approved  program 
under  RCRA:  IDHW  Regulations, 
sections:  16.01.5000: 16.01.5001: 
16.01.5002,  01,  02:  16.01.5003;  16.015004; 
16.01  5005;  16.01.5006,  01,  02: 16.01.5007: 
16.01.5008: 16.01.5009: 16.01.5010.  01,  02: 
16.01.5011:  16.01.5012: 16.01.5013: 
16.01.535a  01.  02,  03,  04.  05:  and 
Appendix  A. 
•        •        «        •        • 

(b)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  10  and  Idaho  Department  of 
Health  and  Welfare  signed  by  the  EPA 
Regional  Administrator  on  (insert 
appropriate  date),  is  a  part  of  the 
authorized  hazardous  waste 
management  program  under  subtitle  C 
of  RCRA  42  use.  6921  et  seq. 


§272.652       Cp-oveli 

3.  Section  272.652  is  removed. 
(FR  Doc.  92-7-41  Filed  4-3-92;  8:45  amj 
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action:  Interim  final  rule  and  request 
for  comments. 


DEPARTMENT  OF  COMMERCE 

Nctionai  Oceanic  a''d  Atnosp^e^c 
Ad'iinistrat^on 

50  C"R  Part  642 

! Docket  No  920128-2023 

Coastal  Migratory  Pelagic  Resoarces 
of  ttie  GuH  of  Mexico  and  South 
Atlantic 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 


SuMMAt^v:  NMFS  issues  this  interim 
fmai  ruie  to  revise  the  permitting 
requirements  applicable  to  vessels  in  the 
fishery  for  coastal  migratory  pelagic 
fish.  Specifically,  this  interim  final  rule 
(1)  removes  from  the  regulations  the 
specification  of  an  April-through-March 
permit  year.  (2)  conditions  the 
reissuance  of  a  permit  on  the  receipt  of 
all  required  reports  for  the  vessel:  (3) 
removes  from  the  regulations  the 
specification  of  the  permit  fee:  and  (4) 
otherwise  clarifies  existing  policies  and 
procedures  for  issuing  vessel  permits. 
The  intended  effects  of  this  interim  final 
rule  are  to  standardize  and  simplify,  to 
the  extent  possible,  the  permitting 
requirements  applicable  to  participants 
in  the  federally  managed  fisheries  off 
the  South  Atlantic  and  Gulf  of  Mexico 
states. 

EFFECTIVE  DATE:  April  1,  1992.  Written 
comments  must  be  received  on  or  before 
May  1. 1992. 

ADDRESSES:  Comments  may  be  sent  to 
W.  Perry  Allen.  Southeast  Regional 
Office.  NMFS.  9450  Roger  Boulevard.  St. 
Petersburg,  FL  33702 
FOR  FURTHER  INFORMA'   :  '<  CONTACT 
W.  Perry  Allen.  813-893-3722. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
is  managed  under  the  Fishery 
Management  Plan  for  Coastal  Migratory 
Pelagic  Resources  of  the  Gulf  of  Mexico 
and  South  Atlantic  (F'MP)  and  its 
implementing  regulations  at  50  CFR  part 
642  under  the  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act). 

The  regulations  at  50  CFR  642.4 
require  (1)  an  owner  or  operator  of  a 
fishing  vessel  to  obtain  a  vessel  permit 
in  order  for  persons  aboard  that  vessel 
to  fish  for  king  or  Spanish  mackerel  in 
the  exclusive  economic  zone  (EEZ) 
under  the  commercial  allocations:  and 
(2)  an  owner  or  operator  of  a  charter 
vessel  to  obtain  charter  vessel  permit  in 
order  for  persons  aboard  that  vessel  to 
fish  for  coastal  migratory  pelagic  fish  in 
the  EEZ.  This  interim  final  rule  revises 
the  permitting  requirements  to 
standardize  them,  to  the  extent  possible, 
with  the  current  permitting  requirements 
in  other  fisheries,  including  the  reef  fish 
fishery  of  the  Gulf  of  Mexico  and  the 
snapper-grouper  fishery  off  the  South 
Atlantic  states,  and  with  the  proposed 
permitting  requirements  for  the  Atlantic 
shark  fishery.  The  goal  of  this 
standardization  is  to  reduce  the 
occasions  when  an  applicant  is  required 
to  apply  for  a  Federal  fisheries  permit. 
In  lieu  of  an  application  for  a  permit  for 


each  fishery  submitted  at  different  times 
during  a  year,  an  applicant  would  apply 
once  each  year  for  all  fisheries  in  which 
he  desires  a  permit.  The  total  permit 
fees  paid  by  an  applicant  would  be 
reduced  accordingly. 

This  revision  of  the  permitting 
requirements  (1)  emphasizes  that 
permits  are  issued  to  vessels  rather  than 
to  owners/operators;  (2)  differentiates 
clearly  between  the  commercial  vessel 
permit  for  king  and  Spanish  mackerel 
and  the  charter  vessel  permit  for  coastal 
migratory  pelagic  fish:  (3)  clarifies  that, 
for  the  documentation  of  earned  income 
to  meet  the  criterion  for  a  commercial 
vessel  permit,  NMFS  may  require  the 
submission  of  copies  of  appropriate 
forms  and  schedules  of  the  applicant's 
income  tax  return,  and  clearly  states 
that  such  forms  and  schedules  are 
treated  as  confidential  but  may  be 
released  to  and  verified  by  the  Internal 
Revenue  Service:  (4)  clarifies  who  must 
provide  the  documentation  of  earned 
income  when  applying  for  a  permit  for  a 
partnership-owned  commercial  fishing 
vessel,  namely,  a  general  partner  of  the 
partnership  or  the  vessel  operator:  (5) 
removes  the  specification  of  a  fixed 
permit  year,  currently  April  through 
March,  thus  allowing  consolidation  of 
an  owner/operator's  applications  for 
permits:  (6)  conditions  the  reissuance  of 
a  permit  on  the  receipt  prior  to  the 
renewal  application  of  all  reports 
required  of  the  applicant  under  the 
regulations  for  the  coastal  migratory 
pelagic  fishery:  and  (7)  removes  from  the 
regulations  the  specification  of  the 
permit  fee.  currently  $23. 

Items  (1)  through  (4).  above,  are 
clarifications  of  existing  procedures  and. 
thus,  do  not  change  the  current 
processing  of  applications  or  issuance  of 
permits. 

Removing  the  fixed  permit  year  is 
necessary  to  enable  NMFS  to 
consolidate  applications  for  vessel 
permits  issued  by  its  Southeast  Region. 
Currently.  Federal  vessel  permits  in  the 
reef  fish  fishery  in  the  Gulf  of  Mexico 
and  in  the  snapper-grouper  fishery  off 
the  South  Atlantic  states  are  issued  on 
an  annual  basis  to  expire  at  the  end  of' 
the  month  of  birth  of  the  vessel  owner. 
A  similar  procedure  is  expected  to  be   . 
implemented  in  the  Atlantic  shark 
fishery.  Removal  of  the  fixed  permit 
year  in  the  coastal  migratory  pelagic 
fishery  would  standardize  the  expiration 
of  permits  in  these  fisheries. 

The  regulations  at  50  CFR  642.5  (a) 
and  (b)  require  that,  if  selected  by  the 
Science  and  Research  Director. 
Southeast  Fisheries  Center,  NMFS,  the 
owner  or  operator  of  a  permitted 
commercial  or  charter  vessel  must 
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submit  reports  on  catch  and  effort,, 
NMFS  believes  that  a  selected  vessel 
should  not  have  its  permit  reissued  until 
all  required  reports  have  been 
submitted.  Accordingly,  the  revisions 
make  the  reissuance  of  a  permit 
conditional  on  the  receipt  of  all  reports 
that  were  to  be  submitted  prior  to  the 
permit  renewal  application.  This 
condition  for  reissuance  of  a  permit  is 
currently  in  the  regulations  for  the  reef 
fish  fishery  of  the  Gulf  of  Mexico,  the 
snapper-grouper  fishery  off  the  South 
■  Atlantic  states,  and  the  Atlantic 
swordfish  fishery  and  is  proposed  for 
the  Atlantic  shark  fishery.  It  will  have 
no  immediate  effect  in  the  fishery  for 
coastal  migratory  pelagic  fish  because 
no  commercial  or  charter  vessels 
currently  have  a  mandatory  requirement 
to  submit  reports. 

This  interim  final  rule  clarifies  that  a 
fee  is  charged  for  each  application  for  a 
permit,  rather  than  for  each  permit 
issued.  Most  of  NMFS's  costs  in 
administering  the  permit  system  are 
incurred  in  processing  applications, 
rather  than  in  issuing  permits.  The 
Magnuson  Act  authorizes  a  level  of  fees 
not  exceeding  the  administrative  costs 
of  processing  applications  and  issuing 
permits.  At  least  annually,  N'MFS 
computes  its  costs  in  accordance  with 
the  NOA.'\  Finance  Handbook.  Costs 
vary  based  on  such  things  as  increases 
in  Federal  salaries/overhead  and 
reductions  due  to  improved  efficiency  in 
the  permitting  system.  Based  on  current 
administrative  costs,  the  fee  for  each 
application  for  a  vessel  permit  is  $34 
and  for  a  replacement  permit  is  $7.  The 
current  fees  specified  in  the  regulations 
are  S23  and  $0,  respectively.  This  rule 
removes  specification  of  the  fees  from 
the  regulations.  The  amounts  of  fees  that 
must  be  remitted  with  each  application 
will  be  specified  by  NMFS  with  the 
application  forms.  NMFS  will  charge 
fees  in  accordance  wfth  the  latest 
computation  commencing  with 
applications  for  permits  in  the  fishery 
for  coastal  migratory  pelagic  fish  that 
will  be  effective  on  and  after  April  1, 
1992. 

NMFS  believes  this  interim  final  rule 
will  benefit  participants  in  the  fishery 
for  coastal  migratory  pelagic  fish  and 
should  be  implemented  fore  existing 
permits,  which  expire  on  March  31, 1992, 
are  renewed.  Accordingly,  NMFS  is 
issuing  this  rule  in  interim-final  without 
opportunity  for  prior  public  comment.  It 
is  effective  April  1,  1992.  However, 
comments  on  this  interim  rule  are 
invited  and  will  be  considered  in 
formulation  of  a  final  rule  if  received  by 
May  1,  1992.  NMFS  is  sending  a  copy  of 
this  interim  final  rule  to  each  owner  and 


operator  of  a  vessel  that  is  currently 
permitted  in  the  fishery  for  coastal 
migratory  pelagic  fish.  NMFS  is  also 
mailing  a  news  release  summarizing  the 
contents  and  announcing  the 
availability  of  the  interim  final  rule  to 
approximately  2,700  other  addresses  on 
the  constituency  list  of  the  Southeast 
Region,  NMFS. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
interim  final  rule  is  necessary  for  the 
conservation  and  management  of  the 
fishery  for  coastal  migratory  pelagic  fish 
and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable 
Federal  law. 

The  Assistant  Administrator 
determined  that  this  interim  final  rule  is 
not  a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  E.0. 12291.  This 
rule  is  not  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  state,  or  local  govermnent 
agencies,  or  geographic  regions;  or  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

The  Assistant  Administrator,  pursuant 
to  section  553(b)(B)  of  the 
Administrative  Procedure  Act  (APA), 
finds  for  good  cause  that,  in  order  to 
maximize  the  benefits  for  participants  in 
the  fishery,  these  revisions  must  be 
effective  before  renewal  of  existing 
perm.its.  which  expire  on  March  31, 1992. 
It  is  impracticable  to  provide  notice  and 
opportunity  to  comment  for  this  rule. 
Likewise,  the  Assistant  Administrator, 
pursuant  to  section  553(d)(3)  of  the  APA, 
finds  that,  for  the  same  reasons,  good 
cause  exists  for  making  this  rule 
immediately  effective. 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because  the  rule 
was  not  required  to  be  promulgated  as  a 
proposed  rule  before  issuance  as  a  final 
rule  by  section  553  of  the  APA  or  by  any 
other  law.  Accordingly,  neither  an  initial 
nor  final  regulatory  flexibility  analysis 
has  been  or  will  be  prepared. 

The  interim  final  rule  does  not  change 
any  of  the  factors  considered  in  the 
enviromental  impact  statement  prepared 
for  the  FMP  or  in  the  environmental 
assessments  prepared  for  its 
amendments;  accordingly,  this  action  is 
categorically  excluded  from  the 
requirement  to  prepare  an 
environmental  assessment,  as  specified 
in  NOAA  Administrative  Order  216-6. 


In  the  final  rules  implementing  the 
FMP  and  its  amendments,  NMFS 
concluded  that,  to  the  maximum  extent 
practicable,  the  FMP  and  amendments 
are  consistent  with  the  approved  coastal 
zone  management  programs  of  all  the 
affected  states.  Since  this  interim  final 
rule  does  not  directly  affect  the  coastal 
zone  in  a  manner  not  already  fully 
evaluated  in  the  FMP  and  amendments 
and  their  consistence  determinations,  a 
new  consistency  determination  under 
the  Coastal  Zone  Management  Act  is 
not  required. 

This  interim  final  rule  restates  the 
collection-of-information  requirement 
for  applications  for  permits,  which  is 
subject  to  the  Paperwork  Reduction  Act. 
That  requirement  was  previously 
approved  and  OMB  Control  No.  0648- 
0205  applies.  That  requirement  has  a 
public  reporting  burden  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Edward  E.  Burgess,  NMFS,  9450  Koger 
Boulevard,  St.  Petersburg,  FL  33702  and 
to  the  Office  of  Information  and 
Regulatory  Affairs.  OMB,  Washington. 
DC  20503. 

This  interim  final  rule  does  not 
contain  policies  with  federalism 
implications  sufficient  to  warrant 
preparation  of- a  federalism  assessment 
under  E.0. 12612. 

List  of  Subjects  in  50  CFR  Part  642 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  1.  1992. 

Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  642  is  amended 
as  follows 

PART642--COASTAL  MIGRATQPV 
PELAGIC  RESOURCES  OF  THE  Gi,  =  l,J 
OF  ME,XIC0  AND  SOUTH  ATLAN^'IC 

1.  The  authority  citation  for  part  642 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  1801  et  seq. 

2.  Section  642.4  is  revised  to  read  as 
follows: 

i^dj  Ajj{jij(..uu/niy.  yi )  Annual  vessel 
permits  for  king  and  Spanish  mackerel. 
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(i)  For  a  person  who  fishes  aboard  a 
vessel  in  the  EEZ  to  be  eligible  for 
exemption  from  the  bag  limits  specified 
in  §  642.28(a)  and  to  fish  under  a 
commercial  allocation  specified  in 
§  642.21  (a)  or  (c),  a  vessel  permit  for 
l<.ing  and  Spanish  mackerel  must  be 
issued  to  the  vessel  and  be  on  board 

(ii)  A  vessel  permit  for  king  and 
Spanish  mackerel  may  be  obtained  by  a 
qualifying  owner  or  operator  of  a 
charter  vessel.  However,  a  person 
aboard  such  charter  vessel  must  adhere 
to  the  bag  limits  when  the  vessel  is 
under  charter. 

(iii)  For  a  vessel  owned  by  a 
corporation  or  partnership  to  be  eligible 
for  a  vessel  permit  for  king  or  Spanish 
mackerel,  the  earned  income 
qualification  specified  in  paragraph 
(b)(2)(vi)  of  this  section  must  be  met  by. 
and  the  statement  required  by  that 
paragraph  must  be  submitted  by.  an 
officer  or  shareholder  of  the  corporation, 
a  general  partner  of  the  partnership,  or 
the  vessel  operator. 

(iv)  A  vessel  permit  for  king  and 
Spanish  mackerel  issued  upon  the 
qualification  of  an  operator  is  valid  only 
when  that  person  is  the  operator  of  the 
vessel. 

(2)  Annual  charter  vessel  permits  for 
coastal  migratory  pelagic  fish.  For  a 
person  aboard  a  charter  vessel  to  fish 
for  or  possess  a  coastal  migratory 
pelagic  fish  in  or  from  the  EEZ,  a  charter 
vessel  permit  for  coastal  migratory  fish 
must  be  issued  to  the  vessel  and  be  on 
board. 

fb)  Application  for  a  vessel  permit  for 
king  and  Spanish  mackerel.  (1)  An 
application  for  a  vessel  permit  for  king 
and  Spanish  mackerel  must  be 
submitted  and  signed  by  the  owner  (in 
the  case  of  a  corporation,  a  qualifying 
officer  or  sha.-eholden  in  the  case  of  a 
partnership,  a  qualifying  general 
partner)  or  operator  of  the  vessel.  The 
application  must  be  submitted  to  the 
Regional  Director  at  least  30  days  prior 
to  the  date  on  which  the  applicant 
desires  to  have  the  permit  made 
effective. 

(2)  A  permit  applicant  must  provide 
the  following  information: 

(i)  A  copy  of  the  vessel's  U.S.  Coast 
Guard  certificate  of  documentation  or,  if 
not  documented,  a  copy  of  its  state 
registration  certificate; 

(ii)  The  vessel's  name  and  official 
number; 

(iii)  Name,  mailing  address  including 
zip  code,  and  telephone  number  of  the 
owner  of  the  vessel; 

(iv)  Name,  mailing  address  including 
zip  code,  and  telephone  number  of  the 
apolicant.  if  other  than  the  owner; 

( V )  Social  security  number  and  date  of 
birth  of  the  applicant  and  the  owner  (if 


the  owner  is  a  corporation,  the  employer 
identification  number,  if  one  has  been 
assigned  by  the  Internal  Revenue 
Service); 

(vi)  A  sworn  statement  by  the 
applicant  certifying  that  at  least  10 
percent  of  his  or  her  earned  income  was 
derived  from  commercial  fishing,  i.e., 
sale  of  the  catch,  during  the  calendar 
year  preceding  the  application: 

(vii)  Documentation  supporting  the 
statement  of  income,  if  required  by 
paragraph  (b)(3)  of  this  section; 

(viii)  Any  other  information 
concerning  vessel,  gear  characteristics, 
principal  fisheries  engaged  in.  or  fishing 
areas  requested  by  the  Regional 
Director  and 

(ix)  Any  other  informtion  that  may  be 
necessary  for  the  issuance  or 
administration  of  the  permit. 

(3)  The  Regional  Director  may  require 
the  applicant  to  provide  documentation 
supporting  the  sworn  statement  under 
paragraph  (b)(2)(vi)  of  this  section 
before  a  permit  is  issued.  Such  required 
documentation  may  include  copies  of 
appropriate  forms  and  schedules  from 
the  applicant's  income  tax  return. 
Copies  of  income  tax  forms  and 
schedules  are  treated  as  confidential, 
but  may  be  released  to  and  verified  by 
the  Internal  Revenue  Service. 

(c)  Application  for  a  charter  vessel 
permit  for  coastal  migratory  pelagic 
fish.  (1)  An  application  for  a  charter 
vessel  permit  for  coastal  migratorj' 
pelagic  fish  must  be  submitted  and 
signed  by  the  owner  (in  the  case  of  a 
corporation,  a  qualifying  officer  or 
shareholder:  in  the  case  of  partnership,  a 
qualifying  general  partner)  or  operator 
of  the  vessel.  The  application  must  be 
submitted  to  the  Regional  Director  at 
least  30  days  prior  to  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective. 

(2)  A  permit  applicant  must  provide 
the  following  information: 

(i)  A  copy  of  the  vessel's  U.S.  Coast 
Guard  certificate  of  documentation  or,  if 
not  documented,  a  copy  of  its  state 
registration  certificate; 

(ii)  The  vessel's  name  and  official 
number; 

(iii)  Name,  mailing  address  including 
zip  code,  and  telephone  number  of  the 
owner  of  the  vessel; 

(iv)  Name,  mailing  address  including 
zip  code,  and  telephone  number  of  the 
applicant,  if  other  than  the  owner; 

(v)  Social  security  number  and  date  of 
birth  of  the  applicant  and  the  owner  (if 
the  owner  is  a  corporation,  the  employer 
identification  number,  if  one  has  been 
assigned  by  the  Internal  Revenue 
Service); 

(vi)  Any  other  information  concerning 
vessel,  gear  characteristics,  principal 


fisheries  engaged  in,  or  fishing  areas 
requested  by  the  Regional  Director;  and 
(vii)  Any  other  information  that  may 
be  necessary  for  the  issuance  or 
administration  of  the  permit. 

(d)  Fees.  A  fee  is  charged  for  each 
permit  application  submitted  under 
paragraph  (b)  or  (c)  of  thi.s  section.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  the  administrative  costs  of 
each  special  product  or  service.  The  fee 
may  not  exceed  such  costs  and  is 
specified  with  each  application  form. 
The  appropriate  fee  must  accompany 
each  application. 

(e)  Issuance.  (1)  The  Regional  Director 
will  issue  a  permit  at  any  time  to  an 
applicant  if  the  application  is  complete 
and,  in  the  case  of  an  application  for  a 
vessel  permit  for  king  and  Spanish 
mackerel,  the  applicant  meets  the 
earned  income  requirement  specified  in 
paragraph  (b)(2)(vi)  of  this  section.  An 
application  is  complete  when  all 
requested  forms,  information,  and 
documentation  have  been  received  and 
the  applicant  has  submitted  all 
applicable  reports  specified  at  §  642.5 
(a)  or  (b). 

(2)  Upon  receipt  of  an  incomplete 
application,  the  Regional  Director  will 
notify  the  applicant  of  the  deficiency.  If 
the  applicant  fails  to  correct  the 
deficiency  within  30  days  of  the  date  of 
the  Regional  Director's  letter  of 
notification,  the  application  will  be 
considered  abandoned. 

(f)  Duration.  A  permit  remains  valid 
for  the  period  for  which  it  is  issued 
unless  revoked,  suspended,  or  modified 
pursuant  to  subpart  D  of  15  CFR  part 
904. 

(g)  Transfer.  A  vessel  permit  specified 
in  paragraph  (b)  or  (c)  of  this  section  is 
valid  only  for  the  vessel  for  which  it  is 
issued.  Such  permit  is  transferable  or 
assignable  on  the  sale  of  the  vessel  to  a 
new  owner.  The  new  owner  must  apply 
for  a  permit  in  accordance  with  the 
procedures  of  paragraph  (b)  or  (c)  of  this 
section  within  15  days  of  the  purchase. 
The  application  must  be  accompanied 
by  a  copy  of  a  signed  bill  of  sale.  The 
new  owner  of  a  permitted  vessel  may 
fish  with  the  preceding  owner's  permit 
until  a  new  permit  is  issued  or  his 
application  is  disapproved,  but  for  a 
period  not  to  exceed  60  days  from  the 
date  of  purchase.  Until  a  new  permit  is 
received,  a  copy  of  the  signed  bill  of  sale 
must  be  aboard  the  vessel  and  available 
for  inspection  by  an  authorized  officer. 

[h]  Display.  A  vessel  permit  specified 
in  paragraph  (b)  or  (t)  of  this  section 
must  be  earned  on  board  the  vess*-!.  The 
operator  of  a  fishins  vessel  must  present 


the  permit  for  inspp'  non  upon  the 
request  of  an  authorized  officrr 

(i)  Sanctions  and  denials.  A  pf  :,  ? 
issued  pursuant  to  this  section  may  be 
revoked,  suspended,  or  modified,  and  a 
permit  application  may  be  denied,  in 
accordance  with  the  procedures 
governing  enforcement-related  permit 
sanctions  and  denials  found  at  subpart 
D  of  15  CFR  part  904. 

(j)  Alteration.  A  permit  that  is  altered, 
erased,  or  mutilated  is  invalid. 

[V)  Replacemen:  ,\  npiacemenf 
permit  may  be  issued.  An  application  for 
a  replacement  permit  will  not  be 


considered  a  new  application.  A  fee,  the 
amount  of  which  is  stated  with  the 
application  form,  must  accompany  each 
request  for  a  replacement  permit. 

(1)  Change  in  application  information. 
The  owner  or  operator  of  a  vessel  with  a 
permit  specified  in  paragraph  (b)  or  (c) 
of  this  section  must  notify  the  Regional 
Director  within  30  days  after  any  change 
in  the  application  information  required 
by  paragraph  (b)  or  (c)  of  this  section. 
The  permit  is  void  if  any  change  in  the 
information  is  not  reported  within  30 
days. 


?  &4?  5     ■  Amendfra ,: 

3.  In  §  642.5(b)  introductory  text,  the 
reference  to  "§  642.4(a)(3)"  is  revised  to 
read  "§  642  4(a)(2)". 

§642.7    lA-e-ided] 

4.  In  §  642.7,  in  paragraph  (f),  the 
reference  to  "§  642.4(g)"  is  revised  to 
read  "§  642.4(h)";  and  in  paragraph  (v), 
the  reference  to  "§  642.4(a)(3)"  is  revised 
to  read  "§  642.4(a)(2)". 

jFR  Don.  92-784S  FiIpH  4-1-82;  3:44  pm| 
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OFFICE  OF  PERSONNEL 
MASAGEMENT 

5CFR  Pan  532 

RIN  ?206-AEE' 

P-evaHing  Rate  Systems 

agency:  Ou'ii-e  ui  rursonnel 

Management. 

AC'tON:  Proposed  rule. 


summary:  The  Office  of  Personnel 
Management  (OPM)  is  proposing 
regulations  to  amend  the  criteria  that 
are  considered  when  defining  Federal 
Wage  System  wage  area  boundaries  by 
combining  economic  communities  or 
political  units.  The  proposed  regulations 
would  clarify  that  the  criteria  in  the 
regulations  will  be  applied  generally  in 
thf  order  listed. 
DA'ES  Comments  must  be  received  on 

\' .y6. 1992. 
ADDRESSES;  Send  or  deliver  written 
comments  to  Barbara  L.  Fiss,  Assistant 
Director  for  Compensation  Policy, 
Personnel  Systems  and  Oversight 
Group.  U.S.  Office  of  Personnel 
Management,  room  6H31. 1900  E  Street. 
N'W.,  Washington.  DC  20415. 
FOR  ruPTMEP  ;:sF0RMATION  CONTACT: 
A    1     ?    b    ■:   -      -   ,202)  606-2848  or 
(FTS)  266-2848. 

SUPPLEMENTABV  INFORMATION:  OPM 
J  ,      ■■ -.^   .    ;    regulations  on  November 
1. 1990.  that  defined  certain  pohcies, 
practices,  and  criteria  for  fixing  and 
administering  the  pay  of  prevailing  rate 
e.Tiployees  (55  FR  46140).  Included  in  the 
revised  regulations  were  the  criteria  that 
OPM  considers  and  applies  when 
combining  adjacent  economic 
communities  or  political  units  under  the 
appropriated  fund  system  (5  CFR 
532.211(d))  or  combining  two  or  more 
counties  under  the  nonappropriated 
fund  system  (5  CFR  532.219(c)).  In  an 
effort  to  make  the  appropriated  and 
nonappropriated  fund  criteria  more 
uniform,  OPM  added  two  of  the 
nonappropriated  fund  criteria  to  the 
appiopriated  fund  criteria — namely. 


■distance"  and  "similarities  in  overall 
population,  employment,  and  the  kinds 
and  sizes  of  private  industrial 
establishments." 

Recent  discussions  at  the  Federal 
Prevailing  Rate  Advisory  Committee 
raised  some  concern  by  the  labor 
members  that  the  added  criteria  of 
"similarities  in  overall  employment,  and 
the  kinds  and  sizes  of  private  industrial 
establishments"  may  be  used  as  the 
single  determining  factor  in  decisions  on 
combining  wage  areas.  It  was  not  OPM's 
intent  to  make  this  distinction  when  it 
amended  the  criteria  last  year.  To 
alleviate  this  concern,  the  proposed 
regulations  add  new  pargraphs  to 
§§  5.32.211(d)  and  532.219(c), 
recommended  by  the  Federal  Prevailing 
Rate  Advisory  Committee,  which  state 
that  "generally,  these  criteria  are 
considered  in  the  order  listed."  This 
recognizes  the  fact  that  the  criteria,  as 
they  are  now  listed  in  the  regulation, 
historically  have  been  considered  and 
applied  in  that  order  in  most  cases.  Each 
request  to  combine  wage  areas  will,  of 
course,  continue  to  be  considered  on  its 
individual  merits,  and  no  one  criterion 
will  be  the  single  determining  factor. 

E.O.  12291.  Federal  Regulation 

\  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.O.  12291,  Federal  Regulation. 

Regulatory  Flexibilty  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  apply  only  to  Federal 
agencies  and  employees. 

Ust  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Government  employees. 
Wages. 

Office  of  Personnel  Management. 
Constance  BerT>'  Ne^^inan, 
Director. 

Accordingly,  OPM  proposes  to  amend 

=;  CFR  part  532  as  follows: 


^■PHfcVAii-.NG  RATE 


■PM^ 


1.  The  authority  citation  for  5  CFR 
part  532  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343.  5346;  §  532.707 
hIso  issued  under  5  U.S.C.  552.  Freedom  of 
Information  Act.  Pub.  L  92-502. 


•    2.  In  §  532.211.  paragraph  {d)(2)  is 
redesignated  as  (d)!3)  and  a  new 
paragraph  (d](2]  is  added  'o  --fad  as 
follows: 

§  532  21 1     Criteria  for  establishing 
appropriated  fund  wage  areas. 

(d)  •   •  • 

(2)  Generally,  the  criteria  listed  in 
paragraph  (d)(1)  of  this  section  are 
considered  in  the  order  listed. 
•        ♦        •        •        * 

3.  In  §  532.219.  paragraph  (c)  is  revised 
to  read  as  follows: 

§532.219     CrIteHa  for  establisWnc) 
nonappropriated  'und  wage  aieas 
«         •         •         «         • 

(c)(1)  Two  or  more  counties  may  be 
combined  to  constitute  a  single  wage 
area  through  consideration  of: 

(i)  Proximity  of  largest  activity  in  each 
county; 

(ii)  Transportation  facilities  and 
commuting  patterns;  and 

(iii)  Similarities  of  the  counties  in: 

(A)  Overall  population: 

(B)  Private  employment  in  major 
industry  categories;  and 

(C)  Kinds  and  sizes  of  private 
industrial  establishments. 

(2)  Generally,  the  criteria  listed  in 
paragraph  (c)(1)  of  this  section  are 
considered  in  the  order  listed. 
•        *        *        •        * 

(FR  n-     or  —TO  Filed  4-3-92:  8:45  am) 

B1UJ^G   CODE   S325^:'1-ll 


5  CFR  Part  735 

Employee  Responsibilities  and 
Conduct 

AGENCY:  Office  of  Personnel 

M  :  "..I  cement. 
action:  Proposed  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  proposes  to  re-issue 
certain  uniform  standards  of  conduct 
regulations  for  officers  and  employees  of 
the  executive  brar;ch.  complementing 
the  uniform  standards  of  ethical  conduct 
being  issued  by  the  Office  of 
Government  Ethics  (OGF.i  OP\!  s 
regulation  will  preserve  the  executive 
branch-wide  applicability  of  certain 
provisions  in  5  CFR  part  735  which  are 
not  included  in  OGE's  proposed 
regulation.  OPM  s  regulation  will 
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provide  for  restrictions  on  ciTlam 
gambling  activities,  conduct  prejudicial 
to  the  povernmmt.  and  the  special 
prepa'-ation  of  persons  for  civii  scr\'ice 
HPr!  fo-^eign  service  examinations. 

D*TES:  Com.Tjpnts  by  agencies  and  the 
public  are  invited  and  are  due  May  6, 
1992 

ADDSESSES:  Office  of  Personnel 
Management,  Office  of  the  General 
Counsel.  1900  E  Street,  NW..  room  7353, 
Washington,  DC  20415,  Attention;  Stuart 
Rick. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stuart  Rick,  Associate  General  Counsel, 
Office  of  Personnel  Management, 
telephone  (.''.02]  606-1920  or  (FTS)  266- 
192(1. 

SUPPLEMENTARY  INFORMATION:  Last 

year,  the  Office  of  Gcv.:r.'..~.,^it  Ethics 
(OGE)  published  for  comment  proposed 
standards  of  ethical  conduct  regulations. 
See  56  FR  33/7&-33815  {July  23,'l991). 
OGE's  regulation  will  implement 
Executive  Order  12674  (as  modified  by 
Executive  Order  12731).  When  OGE's 
regulation  becomes  final,  it  will  apply  to 
all  executive  branch  employees.  Thus. 
OGE's  regulation  will  supersede  each 
agency's  internal  standards  of  conduct 
which  are  based  upon  model  standards 
of  conduct  in  Part  735  of  OPM's 
regulations  in  this  title,  and  will  render 
most  of  current  part  735  obsolete. 

Section  403  cf  Executive  Order  12674 
(together  with  5  US.C.  7301)  authorizes 
OPM  to  issue  regulations,  covering  areas 
of  conduct  that  OGE's  regulations  do  not 
cover.  As  proposed,  OGE's  regulations 
will  not  include  the  provision  currently 
at  5  CFR  735.208,  which  provides  that 
employees  generally  shall  not 
participate  in  any  gambling,  betting,  or 
lotteries  while  on  Govemment-owmed  or 
leased  propeity,  or  while  on  duty  for  the 
Government.  In  addition,  OGE's 
regulations  will  not  include  the 
p.-ovision  currently  at  5  CFR  735.209, 
which  pro\'ides  that  employees  shall  not 
engage  in  certain  types  of  conduct 
prejudicial  to  the  Government.  Also, 
OGE's  regulations  wiii  not  speci-^'ically 
address  the  provision  currently  al  5  CI-'R 
735.203(c),  which  restricts  employees 
with  respect  to  the  preparation  of  a 
person  or  class  of  persons  for  an 
examination  of  OPM  or  the  Board  of 
Examiners  for  the  Foreign  Service. 

In  order  to  preserve  the  jjeneral 
applicability  of  these  provisions  in  the 
executive  branch.  OPM  proposes  to 
republish  them  in  5  CFR  part  735 
together  with  new  lang'jape  in  the  p.irt 
which  will  make  the  provisions  in  the 
part  applicable  to  ail  employees  in  the 
executive  branch  and  enforceable  by 
their  employing  agencies.  In  addition, 


OP.M  Villi  make  the  followi;-,g  f  h.^nges  to 
'he  terms  of  these  provisions. 

A  r"!',>r!:>n'-p  to  se(  tion  3  of  Executive 
Or^fT  lf>'J~  m  the  provision  regarding 
gar    Ine  ^"luities,  is  being  updated  to 
refer  t    set  tion  7  of  Executive  Order 
12333  U  hen  Executive  Order  10927  was 
superseded  by  Executive  Order  12353, 
section  3  of  Executive  Order  10927  was 
carried  over  as  section  7  of  Executive 
Order  12353.  Thus,  activities  under 
section  7  of  Executive  Order  12353,  e.g., 
raffles  held  by  recreation  associations 
conducted  under  policies  and 
procedures  approved  by  the  head  of  the 
Department  or  agency  concerned,  will 
not  be  precluded  by  the  provision 
regarding  gambling  activities. 

Authorization  for  an  employee's 
special  preparation  of  a  person  or  class 
of  persons  for  an  examination  of  OPM 
or  the  Board  of  Examiners  for  the 
Foreign  Service,  that  depends  on 
nonpublic  information  obtained  as  a 
result  of  the  employee's  Government 
emplojTnent,  will  not  be  available  from 
the  head  of  the  employee's  agency. 
Rather,  such  authorization  will  have  to 
be  obtained  from  the  Director  of  OPM  or 
her  designee,  or  from  the  Director 
General  of  the  Foreign  Service  or  his 
designee. 

In  accordance  with  the  savings 
provision  in  section  502  of  Executive 
Order  12674.  the  regulations  currently  in 
§  735.106  and  subpart  D  of  5  CFR  part 
735,  regarding  confidential  statements  of 
employment  and  financial  interests,  will 
reniain  in  effect  until  replaced  by 
revised  financial  disclosure  reporting 
regulations  being  issued  by  OGE  (See 
that  agency's  RIN  3209-AAOO).  Section 
735.106  of  5  CFR  part  735,  "Reviewing 
statements  and  reporting  conflicts  of 
interest,"  is  being  moved  to  subpart  D  of 
5  CFR  part  735,  and  redesignated  as  5 
CFR  735.413, 

Administrjit;-.  R  Pr';.:edu'f^  \i  t 

Interested  persons  are  invited  to 
submit  written  comments  to  OPM  on 
this  proposed  regulation,  to  be  received 
on  or  before  May  6, 1992.  The  comments 
will  be  cafrefully  considered  and  any 
appropriate  changes  will  be  made  to  the 
regulation  as  proposed,  before  a  final 
rule  is  adopted  and  published  by  OPM 
in  the  Federal  Register 

F  O.  12291,  Federal  Regulation 

A.s  Director  of  the  Office  of  Personrjel 
Management.  I  have  determined  that 
this  is  not  a  major  rule  as  defined  in 
section  1(b)  of  Executive  Order  12291. 

Regulatory  Flexibility  .\ci 

As  Director  of  the  Offire  (  f  Pf  -sonnel 
Management,  !  certify  under  t.ht 
Regulatory  Flexibility  Act  (5  U.S.C. 


chapter  6)  that  this  regulation  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  Federal 
employees. 

Paperwork  Reduction  Act 

As  Director  of  the  Office  of  Personnel 
Mangement  I  have  determined  that  the 
Paperwork  Reduction  Act  (44  U,S.C 
chapter  35)  does  not  apply  because  this 
regulation  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  thereunder. 

List  of  Subjects  in  5  CFR  Part  735 

Conflict  of  interests;  Government 
employees. 

Dated:  February  28, 1992. 
Office  of  Personnel  Management 
Constance  Berry  Newmao, 
Director. 

Accordingly,  the  Office  of  Personnel 
Management  proposes  to  amend  5  CFR 
part  735  as  follows: 

PAP''  7  35-^EMPLOVEti 

P  E  SPONSI B !  L I  '  I  E  S  A  ND  C  ON  DuC  T 

i.  1  ne  auinority  lor  pari  /  jo  is  revised 
to  read  as  follows: 

Authority:  5  U.S.C.  7301;  E.0. 12874,  54  FR 
15159,  3  CFR,  1989  Comp.,  p.  215,  as  modified 
by  E.0. 12731,  55  FR  42547,  3  CFR,  1990 
Comp.,  p.  306. 

§753.106    [Redei.;gnatedas73S.413| 

2.  Section  -  __    _'*_  is  redesignated  as 
section  735.413. 

3.  Subpart  A  is  revised  to  read  as 
follows: 

Scttfa''  A    iVe'-.pf»i  P'-.,-i.i.  !siop<( 

Sec. 

735.101  Definitions. 

735.102  Disciplinary  action. 

735 103    CMher  regulations  pertaining  to 
conduct. 


Subpart  A 


■■■i'\  Provisions 


§735.1  CI     Definitions. 

In  this  part: 

Agency  means  an  Executive  agency 
(other  than  the  General  Accounting 
Office)  as  defmed  by  section  105  of  title 
5,  United  States  Code,  the  Postal 
Service,  and  the  Postal  Rate 
Commission. 

Employee  means  any  officer  or 
employee  of  an  agency,  including  a 
special  Government  employee,  but  does 
not  include  a  member  of  the  uniformed 
services. 

Special  Government  employee  means 
a  "special  Government  employee,"  as 
defined  in  section  202  of  title  18,  United 
States  Code,  who  is  employed  in  the 
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executive  branch,  but  does  not  include  a 
member  of  the  uniformed  services. 

Uniformed  sen-ices  has  the  meaning 
given  that  term  by  section  2102  of  title  5. 
United  States  Code. 

§  735.102    Disciplinary  action. 

An  employee's  violation  of  any  of  the 
regulations  in  subpart  B  of  this  part  may 
be  cause  for  disciplinary  action  by  the 
employee's  agency,  which  may  be  in 
addition  to  any  penalty  prescribed  by 
law 

§  735  103     O^er  regL.ia:.ors  pe"jr"r-g  to 
co-duct. 

ir.  ujdition  to  the  standards  of 
conduct  in  subpart  B  of  this  part,  an 
employee  shall  comply  with  the 
standards  of  ethical  conduct  in  5  CFR 
part  2635,  as  well  as  any  supplemental 
regulation  issued  by  the  employee's 
agency  under  5  CFR  2635.105.  An 
employee's  violation  of  those 
regulations  may  be  cause  for  the 
employee's  agency  to  take  disciplinary' 
action,  or  corrective  action  as  that  term 
is  used  in  5  CFR  part  2635.  Such 
disciplinarj'  action  or  corrective  action 
may  be  in  addition  to  any  penalty 
prescribed  by  law. 

4.  Subpart  B  is  revised  to  read  as 
follows: 

SuOpa'-'  B— Stardaras  c'  Cof^duct 

735. ,101     Gd.-iLiur.g. 

735.202    Safeguarding  the  examination 

process. 
735  203    Conduct  prejudicial  to  the 

Government. 


Suopart  B— S'anda'ds 


)-'C..iO 


(b)  This  section  does  not  preclude  the 
preparation  described  In  paragraph  (a) 
if: 

(1)  The  information  upon  which  the 
preparation  is  based  has  been  made 
available  to  the  general  public  or  will  be 
made  available  on  request:  or 

(2)  Such  preparation  is  authorized  in 
writing  by  the  Director  of  the  Office  of 
Personnel  Management  or  his  or  her 
designee,  or  by  the  Director  General  of 
the  Foreign  Service  or  his  or  her 
designee. 

§  735,203    Conduct  prejudicial  to  ttie 
Government. 

An  employee  shall  not  engage  in 
criminal,  infamous,  dishonest,  immoral, 
or  notoriously  disgraceful  conduct,  or 
other  conduct  prejudicial  to  the 
Government. 

Subpart  C    [Removed] 

5.  Subpart  C  is  removed  and  reserved. 
[FR  Doc.  92-7744  Filed  4-3-92;  8:45  ami 
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5  735.201     Garnbling. 

id)  r\n  empiuyee  shall  not  participate 
while  on  Government-owned  or  leased 
property  or  while  on  duty  for  the 
Government,  in  any  gambling  activity 
including  the  operation  of  a  gambling 
device,  in  conducting  a  lottery  or  pool, 
in  a  game  for  money  or  property,  or  in 
selling  or  purchasing  a  numbers  slip  or 
ticket. 

(b)  This  section  does  not  preclude 
activities: 

(1)  .Necessitated  by  an  employee's  law 
enforcement  duties;  or 

(2)  Under  section  7  of  Executive  Order 
12353  and  similar  agency-approved 
activities. 


Sa'^ci-ja'd 


~t  e  ia~i'na:'on 


f  735.202 

process. 

(a)  An  employee  shall  not  engage  in 
the  preparation  of  a  person  or  class  of 
persons  for  an  examination  of  the  Office 
of  Personnel  Management  or  Board  of 
Examiners  for  the  Foreign  Service  that 
depends  on  information  obtained  as  a 
result  of  the  employee's  Government 
employment. 


DE-  i>R'»>'tNT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1413 

1993  Wheat  Program,  Acreage 
Reduction 

AGENCV:  Commodity  Credit  Corporation, 

USD  A. 

action:  Proposed  rule.     ^^ 

summary:  This  proposed  rule  would 
amend  the  regulations  at  7  CFR  part 
1413  to  set  forth  the  acreage  reduction 
percentage  for  the  1993  crop  of  wheat. 
This  action  is  required  by  section  1078 
of  the  Agricultural  Act  of  1949  (the  1949 
Act),  as  amended. 

DATES:  Comments  must  be  received  on 
or  before  May  1. 1992,  in  order  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  must  be  mailed 
to  Dean  Ethridge.  Deputy  Administrator, 
Policy  Analysis,  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  U.S.  Department  of  Agriculture 
(USDA).  P.O.  Box  2415.  room  379G-S, 
Washington,  DC  20013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  jagger.  Agricultural  Economist, 
Food  Grain  Analysis  Division,  USDA- 
ASCS.  room  3740-S,  P.O.  Box  2415, 
Washington.  DC  20013  or  call  (202)  720- 
7923. 
SUPPLEIM£NTARr  INfORMATION:  The 

Preliminary  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  proposed  rule  and  the 
impact  of  the  implementation  of  each 


option  is  available  on  request  from  the 
above  named  individual. 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  provisions  of 
Departmental  Regulation  1512-1  and 
Executive  Order  12291  and  has  been 
classified  as  "major."  It  has  been 
determined  that  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  may 
result  from  implementation  of  the 
provisions  of  this  proposed  rule. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  applicable 
to  this  proposed  rule  since  the 
Commodity  Credit  Corporation  is 
required  by  section  107B(o]  of  the  1949 
Act  to  request  comments  with  respect  to 
the  subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmetnal  evaluation  that  this 
action  will  not  have  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  titles  and  numbers  of  the  Federal 
Assistance  Program,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are  Wheat 
Production  Stabilization— 10.058. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  proposed 
rule  are  not  retroactive.  There  are  no 
issues  involving  preemption  or  the 
exhaustion  of  administrative  remedies. 

This  proposed  rule  does  not  impose 
any  new  information  collection 
requirements  on  the  public,  or  increase 
the  reporting  buren  for  the  information 
collections  currently  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  No.  0560-0092. 

Comments  are  requested  with  respect 
to  this  proposed  rule  and  such 
comments  shall  be  considered  in 
developing  the  final  rule. 

Background 

In  accordance  with  section  107B  of  the 
1949  Act.  and  acreage  reduction 
program  is  required  to  be  implemented 
for  the  1993  wheat  crop  if  it  is 
determined  that  the  total  supply  of 
wheat  would  otherwise  be  excessive. 

Land  diversion  payments  also  may  be 
made  to  prcducers  if  needed  to  adjust 
the  total  national  acreage  of  wheat  to 
desirable  goals.  A  paid  land  diversion 
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program  is  not  considered  because 
given  the  allowed  ARP  pp ruer'-igps.  .;  is 
not  ntoded. 

If  an  AR?  is  announced,  the  reduction 
shall  be  achieved  by  applying  a  uniform 
percentage  reducton  to  the  acreage  base 
for  the  farm.  In  making  such  a 
determination,  the  number  of  acres 
placed  into  the  agricultural  resources 
conservation  program  established  under 
subtitle  D  of  title  XII  of  the  Food 
Security  Act  of  1985,  as  amended,  must 
be  taken  into  consideration. 

Producers  who  knowingly  produce 
wheat  in  excess  of  the  permitted 
acreage  for  the  farm  plus  any  wheat 
acreage  planted  in  accordance  with  the 
flexibility  provisions  are  ineligible  for 
loans  and  purchases  and  all  payments 
with  respect  to  that  crop  on  the  farm. 

If  an  .ARP  program  for  the  1993  crop  is 
in  effect,  the  program  must  be 
announced  no  later  than  June  1. 1992. 
Adjustments  in  the  announced  program 
may  be  made  if  it  is  determined  that 
there  has  been  a  significant  change  in 
the  total  supply  of  wheat  since  the 
program  was  first  announced.  These 
adjustments  must  be  made  no  later  than 
July  31. 1992. 

In  addition,  section  1302  of  the 
Agricultural  Reconciliation  Act  of  1990 
provides  that  if  by  June  30, 1992,  the 
United  States  does  not  enter  into  an 
agricultural  trade  agreement  in  the 
Uruguay  Round  of  multilateral  trade 
negotiations  under  the  General 
Agreement  on  Tariffs  a.'^d  Trade,  the 
Secretary  is  authorized  to  adjust  the 
ARP  percentage,  as  appropriate,  to 
protect  the  interests  of  American 
agricultural  producers  and  ensure  the 
international  competitiveness  of  United 
States  agriculture. 

In  accordance  with  section  107B  of  the 
1949  Act  not  less  than  60  days  before 
Ihe  program  is  announced  for  a  crop  of 
wheat,  proposals  for  public  comment  on 
various  program  options  for  the  crop  of 
wheat  are  required  to  be  set  forth.  Each 
option  must  be  accompanied  by  an 
analysis  that  includes  the  estimated 
planted  acreage,  production,  domestic 
and  export  use.  ending  stocks,  season 
average  producer  price,  program 
participation  rate,  and  cost  to  the 
Federal  Govermment  that  would  likely 
result  from  each  option. 

In  determining  the  1993  wheat  ARP, 
the  Secretary  will  choose  a  specific  ARP 
percentage  from  within  a  range 
established  by  the  estimated  ending 
stocks-to-use  ratio  for  the  1992/93  wheat 
marketing  year.  If  it  is  estimated  that  the 
1992/93  ending  stocks-to-use  ratio  in 
percentage  terms  (S/U)  will  be — 

(i)  More  than  40  percent  the  ARP 
shall  not  be  less  than  10  percent  nor 
more  than  20  "crnrnt  or 


(ii)  Equal  to  or  less  than  40  percent, 
the  ARP  may  not  be  more  than  0  to  15 
percent. 

The  S/U  foi  \he  1992/93  marketing 
year  is  estimated  to  be  below  40 
percent.  Based  on  this  estimate,  the  1993 
ARP  may  be  not  more  than  15  percent. 

In  addition,  section  1104  of  the 
Agricultural  Reconciliation  Act  of  1990 
provides  that  the  acreage  reduction 
factor  for  the  1993  crop  of  wheat  may 
not  be  less  than  5  percent.  This 
provision  does  not  apply  if  the  beginning 
stocks  of  soybeans  for  the  1991/92 
marketing  year  are  less  than  325  million 
bushels  or  if  the  estimated  S/U  for  the 
1992  wheat  crop  is  less  than  34  percent. 

The  current  estimate  of  soybean 
stocks  on  September  1, 1991,  is  329 
million  bushels.  The  estimated  S/U  for 
the  1992/93  wheat  crop  is  26.4  percent. 
Thus,  under  current  supply  and  use 
estimates  for  soybeans  and  wheat  the 
minimum  5-percent-ARP  provision  is  not 
applicable. 

The  1992  ARP  options  considered  are: 

Option  1.  5-percent  ARP. 

Option  2.  0-percent  ARP. 

Option  3.  No  ARP. 

An  ARP  higher  than  5  percent  is  not 
considered  because  a  higher  ARP,  under 
current  eptim.atcs,  v,'oiild  pose  too  great 
a  risk  of  shortage  if  an  unanticipated 
production  shortfall  occurred.  The 
estimated  impacts  of  the  ARP  options 
are  shown  in  table  1. 

Table  l.— Estimated  Impacts  of  1993 
ARP  Options 


ITEM 


Option  3 


ARP  (Percent) _ 

Parliapatwn 

(Percent) 

P'a.nted  Acres 

(Miiltor.  acres) 

ProdtJCbcn  (Mikon 

bi-shels) 

Dorr.astic  use 

(Million  bushelsl... 
Eixpofts  (Viflion 

busiiels) 

Endlr>g  stocks 

(Miliion  bushels).... 
Season  avwage 

producer  price 
'  (dollars  par 

bushel) 

DeficierJcy 

payments  (Dollar 

million) 


2,623 


Accordingly,  comments  are  rquested 
as  to  whether  there  should  be  a  1993 
acreage  reduction  percentage,  and,  if  so, 
whether  it  should  be  0  percent  5 
percent,  or  some  percentage  within  the 
range  of  0  to  15  percent.  The  final 
determination  of  this  percentage  will  be 
set  forth  at  7  CFR  1413. 


List  of  Sub)f»!  tf.  K!  "  VYM  P.tri  1411 

Acreage  ai.otmenis.  Louon.  ijisaster 
assistance.  Feed  grains.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Rice,  Soil  conservation. 
Wheat, 

Accordingly,  it  is  proposed  that  7  CFR 
part  1413  be  amended  as  follows: 

'..  P  l  A  N  i::  A  ■  V  7  t,  X  T  R  A  L  O  N  (,j  '•■■  ~  A  P  L„  E 
',:  0  '  ".  0  N   V-' -'  t  :,  T  A  N  n  P !:  i„  *  "'■ !,  D 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  U5.C  1308;  ISOfta:  1309;  1441- 
2, 1444-2, 1444f:  1445b-3a;  1481-1489;  15 
U.S.Q  714b  and  714c. 

2.  Section  1413.54(a)(1)  is  revised  to 
read  as  follo'ws: 

§  1413. i'i      *■  ■.'•'.-qr  'f.-i-.i  tuj'^'  rvz-T-'s- 
provisions. 

(a)*   •   • 

(l)(i)  1991  wheat,  15  percent; 

(ii)  1992  wheat,  5  percent; 

(iii)  1993  wheat  if  announced,  shall  be 
within  the  range  of  0  to  15  percent  a» 
determined  and  announced  by  CCC 

*  •  *  *  « 

Signed  April  1. 1992  at  Washington,  DC. 

Keith  D.  B)etie. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  92-7906  Filed  4-2-9^.  10:45  am) 
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AGcNCf.  reui  iLii  /AM«l:i»n 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  Tliis  notice  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-300  and  -400 
series  airplanes,  and  Boeing  Model  747 
airplanes  modified  to  have  a  stretched 
upper  deck.  This  proposal  would  require 
repetitive  inspections  to  detect  cracks  in 
certain  upper  deck  floor  beams,  and 
repair  of  any  cracks  fonad,  until 
reinforcement  of  those  floor  beam«  is 
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accomplished.  This  proposal  is 
prompted  by  a  recent  report  that  certain 
floor  beams  fractured  during  fatigue 
testing.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  floor  beams,  interference 
with  the  control  cables,  and  reduced 
rontrollability  of  the  airplane. 
DATES:  Comments  must  be  received  by 


\' 


:b  T-W2. 


addresses:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  92-NM-38- 
AD.  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056.  Comments  may 
be  inspected  at  this  location  between 
9:00  a.m.  and  3.00  p.m..  Monday  through 
Friday,  except  Federal  holidays.  . 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commerical  Airplane  Group. 
P  O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
s'.v    Ff W^.-  -  r  • 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Steven  C.  Fox,  Aerospace  Engineer. 
Seattle  Aircraft  Certification  Office. 
Airframe  Branch.  ANM-120S.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW..  Renton.  Washington 
98055-4056:  telephone  (206)  227-2777; 

SUPPLEMENTARV  JNFORMAT:ON 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such' 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
ir.terested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following- 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-38-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Tcansport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
92-NM-38-AD,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-«)56. 

Discussion 

The  FAA  has  received  a  report  that 
the  floor  beams  at  Body  Station  (BS)  860, 
BS  840.  BS  820.  and  BS  800  fractured 
during  fatigue  testing  on  a  Boeing  Model 
747-400  series  airplane.  Further 
investigation  revealed  that  the  BS  860 
upper  deck  Tioor  beam  fractured  first.  A 
metallurgical  analysis  of  the  BS  860 
structure  showed  that  cracks  started  in 
the  upper  chord  of  the  BS  860  floor 
beam.  The  upper  chord,  fail-safe  strap, 
and  shear  panel  cracked  at  20.000  test 
cycles.  The  BS  860  and  BS  980  floor 
beams,  which  are  just  forward  and  aft  of 
the  upper  deck  stairwell,  respectively, 
have  similar  design  details.  These  floor 
beams  surround  a  large  cutout  in  the 
upper  deck  floor,  and  are  critical  to 
support  pressurization  loads  and  control 
cables.  Although  the  BS  980  floor  beam 
was  restrained  by  the  test  fixture  and 
did  not  crack  during  the  fatigue  test, 
analysis  shows  this  floor  beam  should 
be  reinforced  similarly  to  the  BS  860 
floor  beam.  The  structure  around  the 
stairwell  is  the  same  on  Models  747-300 
and  -400.  and  Model  747  airplanes 
modified  to  have  a  stretched  upper  deck. 

Failure  of  a  floor  beam  could  result  in 
failure  of  the  fuselage  to  sustain  fiight 
loads.  This  situation  could  result  in 
interference  with  the  control  cables,  and 
thereby  reduce  the  controllability  of  the 
airplane. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-53-2327. 
dated  December  5. 1991.  that  describes 
procedures  for  repetitive  high  frequency 
eddy  current  inspections  to  detect 
cracks  in  the  BS  860  and  BS  980  upper 
deck  floor  beams,  and  repair  of  any 
cracks  found,  until  reinforcement  of  the 
BS  860  and  BS  980  upper  deck  floor 
beams  is  accomplished.  Reinforcement 
of  the  floor  beams  involves  removing  the 
existing  strap,  the  failsafe  strap,  and  a 
portion  of  the  shear  panel,  and  installing 
a  new  one-piece  shear  plate.  This 
reinforcement  procedure  will  reduce  the 
stress  levels  and  increase  the  fatigue  life 
of  these  airplanes. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 


develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  inspections  to  detect 
cracks  of  the  BS  860  and  BS  980  uppe.r 
deck  floor  beams,  and  repair  of  any 
cracks  found,  until  reinforcement  of 
these  floor  beams  is  accomplished.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
serv'ice  bulletin  described  previously. 

There  are  approximately  202  airplanes 
of  the  affected  design  in  the  worldwide 
fleet,  including  Boeing  Model  747-300 
and  747-400  series  airplanes  and  Boeing 
Model  747  airplanes  modified  to  have  a 
stretched  upper  deck,  The  FAA 
estimates  that  18  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  2.344  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $40,000  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$3,040,560.  or  $168,920  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore. 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES  ' 

Ust  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  .Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  .Aviation  Regulations  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows:  Authority: 
49  U.S.C.  1354(a).  1421  and  1423:  49 
U.S.C.  lOeigl:  and  14  CFR  11  8fl 

§39.13    [Amended) 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 

directive: 

Boeing:  Docket  92-NM-38-AD. 

Applicability:  Model  747-300  and  -400 
series  airplanes,  and  Model  747  series 
airplanes  modified  to  have  a  stretched  upper 
deck:  as  listed  in  Boeing  Service  Bulletin  747- 
53-2327.  dated  December  5,  1991;  certificated 
:n  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane  as  a  result  of  failure  of  the  floor 
beams  and  consequent  interference  with  the 
control  cables,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  12.000  flight 
cycles,  or  within  1,000  Hisht  cycles  after  the 
effective  date  of  this  AD,  whichever  occurs 
later:  and  thereafter  at  intervals  not  to 
exceed  2.000  flight  cycles:  Conduct  a  high 
frequency  eddy  current  inspection  of  the 
Body  Station  (BS)  860  and  BS  980  upper  deck 
floor  beams  to  detect  cracks,  in  accordance 
with  Boeing  Service  Bulletin  747-53-2327, 
dated  December  5. 1991.  If  cracks  are  found 
as  a  result  of  these  inspections,  prior  to 
further  flight,  repair  in  a  manner  approved  by 
the  Manager,  Seattle  Aircraft  Certification 
Office  (ACO).  FAA,  Transport  Airplane 
Directorate. 

(b)  Reinforce  the  BS  860  and  BS  980  upper 
deck  floor  beams  in  accordance  with  Boeing 
Service  Bulletin  747-53-2327.  dated  December 
5, 1991.  at  the  applicable  time  specified  in 
subparagraph  (b)(1)  or  (b)(2)  of  this  AD: 

(1)  For  Boeing  Model  747-300  and  -400 
series  airplanes:  Prior  to  the  accumulation  of 
20,000  flight  cycles,  or  within  1,000  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 

(2)  For  Boeing  Model  747  series  airplanes 
modified  to  have  a  stretched  upper  deck: 
Prior  to  the  accumulation  of  20,000  flight 
cycles  after  incorporation  of  the  stretched 
upper  deck  modification,  or  within  1.000  flight 
cycles  after  the  effective  date  of  this  AD. 
whichever  occurs  later. 

(c)  Reinforcement  of  the  upper  deck  floor 
beams,  as  required  by  paragraph  (b)  of  this 
AD.  constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(a)of  this  AD. 

(d)  .\n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (.AGO), 
FAA,  Transport  Airplane  Directorate,  The 
request  shall  be  forwarded  through  tin  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager  Seattle  ACO 

(e!  Special  flight  permits  may  be  issued  m 
accordance  with  FAR  21,197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 


requirements  of  this  .AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  March 

17,  1992 

lames  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
ire  Doc  92-7832  Filed  4-3-92;  8:45  am) 
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Coast  Guard 

33  CFR  Part  117 
1CGD7-92-14! 

Drawbridge  Operation  Regulations; 
Gulf  Intraccastal  Waterway.  Florida 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking, 

SUMMARY:  At  the  request  of  Gasparilla 
Island  residents  and  the  bridge  owner, 
the  Coast  Guard  proposes  to  limit  the 
number  of  openings  during  certain 
periods,  of  the  Gasparilla  Island 
Swingbridge,  mile  34.3  at  Placida.  This 
proposal  is  being  made  to  relieve  back- 
to-back  openings  while  still  meeting  the 
reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  h.forp  May  21, 1992. 

ADDRESSES:  Comments  may  be  mailed 
to  Commander  (oan),  Seventh  Coast 
Guard  District,  909  SE  1st  Avenue. 
Miami.  FL  33131-3050,  or  may  be 
delivered  to  Room  406  at  the  above 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  For  information  concerning 
comments  the  telephone  number  is  305- 
536-^103. 

The  Commander,  Seventh  Coast 
Guard  District  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Iran  MacCartney,  Project  Manager  at 
(305)  536^103. 
SUPPLEMENTARY  INFORMATION 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 

views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
[CGD7-92-14J  and  the  specific  section  of 
this  proposal  to  which  each  comment   - 
applies,  and  give  the  reason  for  each 
comment.  Each  person  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  enieinpH. 


The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Mr.  Ian 
MacCartney  at  the  above  address.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Rep'^ter 

Drafting  information 

The  principal  persons  involved  in 
drafting  this  document  are  Ian 
MacCartney,  Project  Manager,  and  Lt.  J. 
M.  Losego,  Project  Counsel. 

Hdi.kKrriurul  and  Pvirpnve 

This  drawbridge  presently  opens  on 
signal.  Gasparilla  Island  residents  and 
the  bridge  owner  have  requested  that 
the  bridge  be  allowed  to  open  only  on 
the  hour  and  half-hour  between  10  a.m. 
and  3  p.m.  daily  to  reduce  traffic  delays. 
A  Coast  Guard  evaluation  of  the 
proposal  concluded  that  highway  traffic 
levels  and  frequency  of  bridge  openings 
did  not  justify  the  proposed  opening 
schedule.  However,  in  order  to  eliminate 
back-to-back  openings  which  create 
traffic  congestion,  a  15-minute  opening 
schedule  appears  to  be  warranted. 

Discussion  of  Prop  'simI  Amendments 

The  Coast  Guard  tested  a  15-minute 
schedule  between  10  a.m.  and  3  p.m. 
daily  from  January  1  through  February 
28, 1992.  The  results  indicated  traffic 
backups  were  significantly  reduced  with 
the  exception  of  afternoon  commuter 
periods.  The  proposed  rule  extends  the 
15-minute  schedule  to  cover  the  period 
from  10  a.m.  to  5  p.m.  daily.  This 
schedule  should  eliminate  back-to-back 
openings  and  help  to  reduce  traffic 
delays  without  unreasonably  impacting 
navigation. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11040;  February  26. 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  We  conclude 
this  because  the  rule  exempts  tugs  with 
tows. 

Small  Fnliliph 

Under    '.   K   jjulatory  Flexibility  Act 
{5  U.S.C  t>i  i  .    seq.)  the  Coast  Guard 
must  consider  whether  this  proposal  will 
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have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualif>'  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  6321. 
Since  tugs  with  tows  are  exempt  from 
this  proposal,  the  economic  impact  is 
expected  to  be  so  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C  605(b) 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.).  | 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
E-xecutive  Order  12612.  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
•  J  warrant  the  preparation  of  a 
Federalism  Assessment. 

E.n\-ironment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2b.2.g{5)  of  Commandant  Instruction 
M16475.1B.  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges  in  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  clc  ^  -.;  .vhere 
indicated  under  addresses. 

L;.so  of  Subietls  tr  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

i.  I  he  auinonty  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S  C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  In  §  117.28",  paragraph  (a-1)  is 
redesignated  as  paragraph  (a-2)  and  a 
new  paragraph  (a-1)  is  added  to  read  as 
follows: 

S  117,287     Gull  imracoasta'  AalBcway 

•  •  •  •  • 

(a-1)  The  draw  of  the  Gasparilla 
Island  Causeway  lirriwrr  i.j.«  mile  34.3, 
at  Wacida  ^hnl^  open  on  signal;  except 


that  from  January  1  to  May  3a  from  10 
a.m.  to  5  p.m..  the  draw  need  open  only 
on  the  hour,  quarter  hour,  half  hour  and 
three  quarter  hour. 
.        •        •        •        • 

Dnted;  March  19. 1992. 
K.M.  BaDantyne. 

Captain.  US.  Coast  Guard.  Acting 
Commander.  Seventh  Coast  Guard  District. 
(PR  Doc  92-7751  Filed  4-3-92;  8:45  am) 
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33  CFR  Part  117 

(CGD7  92-03' 

Drawbridge  Operation  Regulations, 
Atlantic  Intracoasta'  •Waterway  F>onda 

AGt  ncy:  Coast  Guard,  DOT. 

act.om;  Notice  of  proposed  rulemaking. 


summary:  At  the  request  of  the  Florida 
Department  of  Transportation,  the  Coast 
Guard  is  proposing  to  amend  the 
regulations  governing  the  Brooks 
Memorial  (Southeast  17th  Street) 
drawbridge,  mile  1065.9.  at  Fort 
Lauderdale,  by  changing'the  opening 
schedule  from  a  15-minute  closure 
period  by  use  of  time  clock  after  each 
opening  to  an  on  the  hour  and  half-hour 
opening  schedule. 

dates:  Comments  must  be  received  on 
or  before  May  21. 1992. 
ADDRESSES:  Comments  may  be  mailed 
to  Commander  (oan)  Seventh  Coast 
Guard  District.  Bridge  Section.  Brickell 
Plaza  Federal  Building,  909  SE  1st 
Avenue.  Miami  FL  33131-3050,  or  may 
be  delivered  to  Room  406  at  the  above 
address  between  8  a.m.  and  3:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  For  information  concerning 
comments,  the  telephone  number  is  (305) 
536-4103.  The  Commander,  Seventh 
Coast  Guard  District  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  the 
docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address. 

FOR  FURTHER  IHFOWMA^tON  COMTACT: 
Mr.  Brodie  Rich.  Bridge  Section  at  (305) 
536-4-"" 

SUPPLY  Wfe  N7  A  p  .    I N F O R V  A  f  ' on; 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD7  92-03)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment  Pefsons  wanting 


acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  the  proposed 
regulations  in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Mr.  Brod)e  Rich  at 
the  address  under  ADDRESSES.  If  it  is 
determined  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  m  the  Federal  Register 

Drafting  Information 

The  principal  persons  mvnived  ;n 
drafting  this  document  are  Mr  Brodie 
Rich,  Project  Manager,  and  LT  j.M. 
I,ose2o,  Project  Counsel. 

Bac,^^^round  and  Purpose 

This  dMrt  ti.ncae  opens  on  signal 
except  that,  from  7  a.m.  to  7  p.m..  daily, 
the  draw  need  not  be  reopened  for  a 
period  of  15  minutes  after  each  closure. 
The  owner  of  or  agency  controlling  the 
bridge  is  required  to  display  on  both 
sides  of  the  bridge  a  time  clock  which  is 
acceptable  to  the  District  Commander 
and  which  indicates  to  approaching 
vessels  the  number  of  minutes  remaining 
before  the  draw  is  available  for  opening 
Public  vessels  of  the  United  States,  tugs 
with  tows,  and  vessels  in  a  situation 
where  a  delay  would  endanger  life  or 
property  are  passed  through  the  draw  at 
any  time.  The  Florida  Department  of 
Transportation  (PDOT)  initially 
requested  changing  the  time  clock  from 
15-minute  closures  to  30-minute  closures 
after  each  opening  The  Coast  Guard 
tested  this  proprsa!  from  January  24, 
1992  to  February  9,  1992.  The  results  of 
this  lest  indicated  that  the  extended 
closure  would  create  unsafe 
navigational  conditions.  Therefore,  the 
FOOT  and  the  Coast  Guard  agreed  to 
test  bridge  openings  on  the  hour  and 
half-hour  from  February  10,  1992  until 
April  24, 1992. 
Discussion  of  Proposed  Amendments 

The  Coast  Guard's  analysis  of  the  30- 
minute  closures  after  each  bridge 
opening  indicated  serious  impacts  on 
navigation  due  to  uncertainty  as  to 
when  the  bndge  would  be  opened.  This 
resulted  in  increased  vessel  congestion 
on  the  north  side  of  the  bndge  creating 
potentially  unsafe  holding  conditions  for 
vessels  awaiting  the  next  opening 

In  addition,  numerous  complaints 
were  received  from  highway  users 
expressing  concern  that  the  vanabie 
closure  schedule  under  the  3a-miniite 
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clock  did  not  allow  preplanning  of  trips 
across  the  bridge.  Subsequently,  initial 
analysis  and  public  response  to  an 
opening  schedule  on  the  hour  and  half- 
hour  has  been  favorable.  Navigation  and 
highway  traffic  levels  during  the  test 
period  have  been  lighter  than  a  similar 
period  in  1991.  how^ever.  the  hour  and 
half-hour  openings  appear  to  have 
improved  highway  traffic  flow  while 
affording  navigation  and  highway  users 
an  opportunity  to  plan  their  bridge 
transit  times. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
E.xecutive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  \K  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  F.valuation 
is  unnecessary  We  conclude  this 
because  the  rule  exempts  tugs  with 
tows. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal  will 
have  a  significant  economic  impact  on  ,i 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  m  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  L'.S.C.  632). 

The  rule  continues  to  exempt  tugs 
with  tows  from  delays  caused  by 
extending  the  closure  periods. 
Therefore,  because  it  expects  the  impact 
of  this  proposal  to  be  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  proposal,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2  B.2.g.(5)  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  for  drawbridges  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  IT' 

Bridges 

f^oposed  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  400  4a  CFR  1.46:  33 

CFR  1  O.Vl(g). 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

2.  Section  117.261  is  amended  by 
revising  paragraph  (hh)  to  read  as 
follows: 

117.261     Atlantic  Intracoastal  Waterway 
from  St.  Marys  River  to  Key  Largo 

(hh)  Brooks  Memorial  (S.E.  17th 
Street]  bridge,  mile  1065.9  at  Fort 
Lauderdale.  The  draw  of  the  Brooks 
Memorial  (S.E.  17th  Street)  bridge,  mile 
1065.9  at  Fort  Lauderdale,  shall  open  on 
signal;  except  that,  from  7  a.m.  to  7  p.m., 
the  draw  need  open  only  on  the  hour 
and  half-hour. 

•  *  *  •  • 

Dated:  March  16.  1992. 
k.M.  Baliantyne, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  Seventh  Coast  Guard  District 
(FR  Doc.  92-7755  Filed  4-3-92;  8:45  am) 

BILLING  CODE   49'0--'4-M 


POSTAL  SERVICE 

39  CFR  Part  111 

System  Certification  Program  Stage  II 
Customer  Requirements 

agency:  Postal  Service. 

action:  Notice  of  proposed  program. 

summary:  This  notice  describes  the 
general  requirements  for  Stage  II  of  the 
System  Certification  Program.  The 
System  Certification  Program  (SCP)  is  a 
quality  assurance  program  developed  to 
ensure  the  ability  of  mailers  to 


consistently  prepare  high  quality 
mailings  and  to  enhance  the  ability  of 
the  Postal  Service  to  efficiently  verify 
and  accept  those  mailings.  Stage  I  of  the 
System  Certification  Program  was 
previously  implemented. 

The  program  is  designed  to  validate 
the  quality  and  accuracy  of  a  mailer's 
overall  mailing  operation,  including  the 
design  of  mailpieces,  the  quality  of 
address  information,  presort  and  mail 
makeup,  postage  calculation,  and 
postage  payment.  It  has  been  developed 
with  the  built-in  flexibility  to  evaluate 
and  analyze  new  technologies  as  they 
are  employed  in  mail  production 
systems  within  the  mailing  industry.  The 
evaluation  procedures  include  analysis 
of  mailer  software  and  hardware 
systems  that  are  used  to  presort 
mailings  and  to  calculate  postage 
payment,  as  well  as  other  systems 
mailers  employ  in  the  production  of 
mailings  and  related  documentation  (i.e.. 
addressing  systems,  mailpiece  design 
techniques,  etc.).  An  integral  element  of 
the  proposed  requirements  for  SCP 
Stage  U  is  the  Vendor  Presort  Software 
Validation  Program  which  will  be 
published  separately  for  public  notice 
and  comment  in  the  Federal  Register. 

Once  the  Postal  Service  is  ensured 
that  a  mailer's  overall  mailing  system  is 
capable  of  producing  properly  prepared 
mailings  and  accurately  calculating 
postage,  the  Postal  Service  plans  to 
certify  the  mailer's  operation  at  Stage  II 
of  the  SCP.  This  will  entail  a  written 
agreement  between  the  Postal  Service 
and  the  mailer  to  ensure  that  the  overall 
mailing  system  is  properly  maintained. 
The  Postal  Service  then  plans  to  provide 
simplified  acceptance  procedures  for 
fully  qualified  mailings  produced  from 
the  mailer's  Stage  II  certified  mailing 
system,  expediting  the  mailing's 
induction  into  USPS  mail  processing  and 
transportation  systems. 

After  finalizing  this  program,  as  well 
as  the  separately  published  rule  on 
Vendor  Presort  Software  Validation,  the 
Postal  Service  intends  to  publish  step- 
by-step  procedures  for  Stages  I  and  II  of 
the  System  Certification  Program  in  a 
customer  requirements  publication 
tentatively  titled  A  Mailer's  Guide  to  the 
System  Certification  Program,  which, 
after  its  completion,  will  be  made 
available  to  customers  upon  request.  In 
addition,  appropriate  changes  are 
planned  for  the  Postal  Service's 
Handbook  DM-102,  Bulk  Mail 
Acceptance  and  Handbook  DM-108, 
Bulk  Mail  Acceptance  Management 
Guide  (which  together  establish  USPS 
verification  and  acceptance  procedures). 
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DATES:  Commenls  on  this  proposed 
prozTam  must  be  received  on  or  before 
May  15,  1992. 

ADDRESSES:  Al;  written  comments 
«■'■    'd  oe  nailed  or  delivered  to  the 
r        ^  ■  Office  of  Classification  and 
R  -les  Adminifitration,  U.S.  Postal 
S-^v.ce.  475  L'Enfant  Plaza  SW..  room 
B^30,  Washington.  DC  20260-5903. 
Copies  of  all  written  comments  will  be 
available  for  inspection  and 
photocopying  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday,  in  room  8430.  at 

FOR  FURTMET^  INFORMATION  CONTAC^ 
C-    '■:•'  T  fii.-<;t.  '  T2]  ?*^A-5232. 
SUPPLEMENT ABY  INFORMATION:  The 
^  .  s  •  --.  Cp'tification  Program  (SCP)  is 
an  integral  part  of  the  Postal  Service's 
Corporate  Automation  Plan.  Its  ultimate 
goal  is  to  maximize  use  of  the 
automated  capabilities  of  both  the 
Postal  Service  and  its  customers  while 
ensuring  that  mail  of  the  highest  qualitj' 
is  produced.  SCP  was  one  of  the  key 
proposals  recommended  by  the  joint 
Industry/USPS  Worksharing  Task  Force 
in  its  final  report  dated  November  1988. 
The  Postal  Service  has  developed  the 
program  in  a  three-stage  approach. 
Stage  I  has  been  implemented  as 
previously  noted,  while  the  development 
of  Stage  III  is  ongoing.  This  notice 
concerns  only  Stage  II  procedures 
specifically,  although  comments  on  any 
facet  of  the  program  will  be  reviewed 
and  evaluated. 

Stages  I  and  II  of  SCP  have  been 
developed  to  give  the  Postal  Service  and 
mailers  reasonable,  up-front  assurance 
that  mailings  will  be  consistently 
prepared  in  accordance  with  postal 
requirements.  As  a  result,  the  Postal 
Sen-ice  believes  that  such  mailings  can 
be  processed  in  the  most  efficient  and 
cost  effective  manner  and  wrill  have  the 
highest  potential  for  accurate  and  timely 
delivery'.  Because  of  this  advanced 
assurance  of  mail  quality,  the  Postal 
Service  should  be  able  to  simplify  bulk 
mail  verifications  on  these  mailings.  SCP 
should  make  a  significant  contribution 
toward  lowering  Postal  Service  mail 
p-ocessing,  delivery,  and  acceptance 
costs,  because  certified  mailers  will 
maintain  more  stringent  quality  controls 
in  their  mail  production  operations  than 
many  non-certified  mailers  and  mail  of 
consistently  higher  quality  will  be 
produced  as  a  result.  As  part  of  the 
program,  the  Postal  Service  plans  to 
conduct  periodic  audits  of  those  mailers' 
systems  that  have  been  certified  under 
the  program  to  assxire  that  quality 
standards  are  being  maintained. 

Participation  in  SCP  may  confer 
certain  beiKfitj  to  those  mailers 
achieving  Stage  II  certification.  The 


program  may  assist  those  involved  in 
reducing  the  combined  customer  and 
Postal  Service  cost  of  preparing  and 
processing  mail  for  delivery  by  ensuring 
all  mailings  are  correctly  prepared  and 
will  have  the  highest  potential  for 
accurate  and  timely  delivery  to 
addressees.  Because  the  Postal  Service 
intends  to  be  able  to  simplify 
verifications  of  mailings  produced  from 
certified  systems,  acceptance 
procedures  could  be  completed  more 
quickly,  reducing  the  time  and 
potentially  the  amount  of  mailer 
involvement  necessary  during  this 
process.  The  Postal  Service  also 
anticipates  that  certified  mailers  might 
enjoy  certain  competitive  advantages  as 
a  result  of  being  officially  recognized  by 
the  Postal  Service  for  the  high  quality  of 
their  mailing  system  operations.  In 
addition,  some  mailers  may  be  able  to 
identify  and  improve  certain  system 
deficiencies  in  their  existing  operations 
as  a  consequence  of  the  extensive  self- 
evaluation  and  the  Postal  Service's 
stringent  audits  of  their  mailing  system 
operation  even  though  they  may  not 
immediately  qualify  for  Stage  II 
certification.  At  such  time  as  Stage  III  is 
developed  and  implemented,  with  its 
greater  reliance  on  automation  and 
systems  integration,  mailers  may  be 
able  to  gain  greater  benefits. 

The  Postal  Service  plans  to  issue  the 
customer  SCP  requirements  in  a 
publication  tentatively  tilled  A  Mailer's 
Guide  to  the  System  Certification 
Program.  This  publication  will  describe 
the  program  and  explain  the  steps 
mailers  must  take  for  full  participation. 
Once  completed,  mailers  currently 
involved  in  the  program  will 
automatically  receive  the  guide  when 
published.  Other  mailers  will  be  able  to 
receive  a  copy  by  contacting 
postmasters  or  their  designees. 

The  following  is  a  more  detailed 
explanation  of  the  System  Certification 
Program  which  shows  how  Stage  11  fits 
in  the  program: 

Stage  I 

Stage  I  requires  documentation  of  a 
mailer's  ability  to  conform  to  the 
requirements  of  a  Postage  Mailing 
System  (Manifest  Mailing  Optional 
Procedure,  or  Alternate  Mailing  System) 
and  provides  for  concurrent  mailer 
certification  at  the  time  the  postage 
mailing  system  is  authorized.  Outside 
the  normal  application  for  the  postage 
mailing  system,  there  is  no  special 
application  required  for  Stage  I 
certification.  For  a  mailer  to  be  certified, 
the  Postal  Service  must  be  assured  that 
mailings  will  be  properly  prepared  for 
the  postage  rates  claimed,  correct 
postage  amounts  will  be  paid,  mailings 


will  be  documented  as  required,  and 
effective  qviahty  controls  will  be 
maintained  in  the  mailing  operation.  The 
five  USPS  rates  and  classification 
centers  (RCCs)  are  responsible,  within 
the  geographic  territory  they  serve,  for 
authorizing  and  adrainistenng  postage 
mailing  systems  and  certifying  mailers 
at  Stage  I.  The  requiremer.ls  for  these 
systems  are  contained  m  Domestic  Mail 
Manual  [D.MMj  145.7,  145.8,  and  145.9 
and  related  Postal  Service  publications. 
The  Postal  Service  anticipates  that  it 
will  expand  Stage  I  certification  criteria 
in  the  future  to  cover  those  mailing 
systems  that  produce  mail  bearing 
metered  postage  or  precanceled  stamps. 

Stage  11 

"Hie  proposed  program  will  provide 
that  mailer  certification  at  Stage  11  of 
SCP  will  be  contingent  on  the  outcome 
of  a  comprehensive  Postal  Service 
validation  audit,  including  a  thorough 
review  of  a  mailer's  self-assessment 
documentation  as  well  as  onsite  mailing 
system  operation  reviews.  Two  key 
segments  are  planned  for  Stage  II 
certification:  Mailpiece  Certification  and 
Presort  Certification. 

(IJ  Mailpiece  Certification 

Mailpiece  Certification  examines  the 
developmental  process  and  ongoing 
procedures  used  in  the  creation  and 
review  cf  the  physical  characteristics  of 
a  mailers  mailpieccs,  such  as  size. 
shape,  weight  and  the  accuracy, 
readability,  and  placement  of  printed 
information,  such  as  permit  imprint 
indicias,  return  addresses,  markings, 
endorsements,  facing  identification  _ 
marks,  and  barcodes.  It  requires  mailers 
to  designate  certain  employees  to 
receive  specialized  training  on  mailpiece 
design  and  mailpiece  characteristics. 
Mailpiece  Certification  will  also 
examine  the  quality  of  the  addressing 
information  used  by  mailers  or  their 
clients  to  generate  mailings. 

The  Postal  Service  is  proposing  to 
require  that  addresses  in  all  lists  used 
for  fully  qualified  SCP  mailings  be 
processed  with  Coding  .^ccaracy 
Support  System  (CASS)  certified 
address  matching  software  repardless  of 
the  pcs'Ese  rates  claimed  for  the 
mailing.  The  Postal  Service  already 
requires  that  address  lists  by  processed 
using  CASS  certified  address  matching 
software  to  qualify  mailings  for 
automation-based  rates. 

A  quality  control/job  identification 
and  tracking  checklist  procedure  will  be 
used  as  a  way  of  identifying  specific 
maiijng.s  which  meet  the  cntena  of  S<^.J' 
This  checklist  procedure  involves 
documenting  individual  m-nUngs  to 
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sr.iivv  t(i  v\'hat  degrfe  trsey  rr.ff!  thf' 
program's  quality  standards,  A  propt'rly 
completed  SCP  checklist  is  the  basis  fc-r 
determining  the  type  of  verificatinr  fh,'J 
will  be  performed  by  Postal  Service 
acceptance  personnel. 

(2)  Presort  Certification 

Presort  Certification  will  evaluate  a 
mailing  system  to  determine  whether  the 
following  standards  are  met: 

a  Adf  quate  equipment  and  sufficient 
staffing  ut  knowledgeable  personnel  are 
available  to  ensure  compliance  with 
postal  regulations, 

b.  Mailpieces  are  produced  that  bear 
legible  and  properly  formatted 
addresses; 

c.  Packages  of  mailpieces  conform  to 
postal  presort  regulations: 

d.  Trays,  sacks,  and  pallets  are  made 
up  in  accordance  with  postal 
requirements; 

e.  Mailings  are  staged  in  a  way  that 
ensures  accountability  and  loading  to 
correct  destinations:  and 

f.  Mailings  are  loaded  in  accordance 
with  proper  safety  procedures  and 
vehicle  load  limits,  and  mailing  identity 
is  maintained  as  required  by  postal 
regulations. 

As  previously  mentioned,  plans  call 
for  mailers  to  perform  a  self-evaluation 
that  focuses  on  maiipiece  design. 
addressing  information,  quality  control. 
and  overall  system  reliability  in 
producing  mailings  that  comply  with 
postal  regulations  before  the  Postal 
Service  audit.  The  self-evaluation  will 
indicate  whether  the  mailer  is  ready  to 
proceed  with  certification  or  needs  to 
wait  until  improvements  or 
enhancements  have  been  made  to  the 
mail  production  system.  The  Postal 
Service  intends  to  publish  step-by-step 
guidelines  to  help  mailers  do  this  in  the 
tentatively  titled  Mailer's  Guide  to  the 
System  Certification  Program,  along 


with  irformation  on  other 
documentation  requirements  after 
finalizing  this  proposed  rule. 

In  addition  to  providing  the  results  of 
the  self-evaluation,  it  is  planned  that 
mailers  will  be  required  to  furnish  the 
Postal  Servi(e  \M*h  i-^  -mation  that 
details  how  ma  iji^^s  orv  created,  with 
particular  emphasis  on  quality  controls 
that  affect  the  accurac  y  and  reliability 
of  postage  Colculatuns  presorting  of 
mailpieces,  and  rnai'.ing  statement 
preparation  (e.g.,  a  description  of 
procedural  safeguards  used  during  the 
production  stage  for  maintaining 
accurate  piece  weights  and  piece  counts, 
presort  accuracy,  and  mail  makeup).  All 
this  information  will  be  confirmed  or 
validated  when  the  Postal  Service 
conducts  an  onsite  audit  of  the  mailer's 
mailing  system.  Mailer-provided 
information  will  be  considered  by  the 
Postal  Service  along  with  all  other 
available  information  when  the  final 
decision  on  certification  is  made. 

Presort  certification  will  include 
Postal  Service  validation  of  computer 
software  \^  ••'.  '  -  used  to  presort  mailings. 
The  Posla!  Sen,  ice  proposes  employing 
a  "test  deck"  for  this  purpose.  A  test 
deck  is  a  data  file  created  by  the  Postal 
Service  that  tests  a  mailer's  software  to 
determine  whether  it  is  capable  of 
correctly  sorting  the  address  file  for  a 
specific  mail  class  and  rate  category. 
The  hardcopy  printout  generated  by  the 
mailer's  computer  will  then  be  evaluated 
to  see  whether  proper  sortation  has 
occurred.  If  a  mailer  presorts  mailings 
using  some  method  other  than  presort 
software,  the  Postal  Service  expects  to 
devise  an  alternate  means  of  evaluating 
it.  An  integral  part  of  the  Presort 
Certification  element  of  the  proposed 
requirements  for  SCP  Stage  II  is  the 
Vendor  Presort  Software  Validation 
Program  which  will  be  published 


separately  for  public  notice  and 
comment  in  the  Federal  Register 
The  Postal  Service's  proposed 
program  will  provide  that  the  general 
manager,  rates  and  classification  center. 
will  make  the  final  decision  on  Stage  II 
certification  based  on  the  results  of  the 
Postal  Service's  onsite  validation  audit 
of  a  mailer's  overall  mailing  system  and 
other  pertinent  information.  After  a 
mailer  is  certified,  the  Postal  Service 
will  conduct  scheduled  and  unscheduled 
followup  audits  to  ensure  that  SCP 
standards  continue  to  be  met. 

Stage  III  ^ 

The  Postal  Ser\'ice  envisions  that 
Stage  III  will  include  requirements  to 
allow  participants  and  the  Postal 
Service  to  take  advantage  of  the 
efficiencies  to  be  gained  from  using  a 
fully  integrated,  automated  system  with 
advanced  automatic  data  processing 
capabilities  to  exchange  data, 
documentation,  payments,  and  other 
information  electronically.  It  is  further 
anticipated  that  Stage  III  will  include  an 
automated  process  control  system  that 
will  allow  the  Postal  Service  to  monitor 
ongoing  mailing  operations  to  determine 
whether  SCP  quahty  standards  continue 
to  be  met. 

Although  exempt  by  39  US.C.  410(a) 
from  the  provisions  of  the 
Administrative  Procedure  Act  regarding 
proposed  rulemaking  5  U.S.C.  S53(b).  (c). 
the  Postal  Service  invites  public 
comments  on  Stage  II  of  the  System 
Certification  Program.  Comments  on 
other  aspects  of  the  program  are  not 
specifically  requested,  but  will  be 
reviewed  if  submitted. 
Stanley  F.  Miras, 

Assistant  General  Counsel  Legislative 
Division. 
|FR  Doc.  92-7794  Filed  4-3-92:  8:45  am) 
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This   section   of   the   FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  heanngs  and 
investigations,  committee  meetings,  agency 
ciecistons  and  rulings,  delegations  of 
authonty.  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ACTION  I 

ViSTA  Literacy  Corps  Projects; 
Availability  of  Funds 

agency:  action. 

action:  Notice  of  availability  of  funds; 
VISTA  Literacy  Corps  Projects  in 
Maryland.  Ohio.  Pennsylvania,  and 
California. 

ACTION  Regions  III  and  IX  announce 
the  availability  of  funds  for  fiscal  year 
1992  for  new  VISTA  Literacy  Corps 
grants  authorized  by  section  109  of  the 
Domestic  Volunteer  Service  Act  of  1973. 
ds  amended  (Pub.  L.  92-113)  in  the 
States  of  Maryland.  Ohio.  Permsylvania. 
and  California.  VISTA  Literacy  Corps 
grants  will  be  awarded  for  up  to  a  12- 
month  period. 

,'\pplication  packages  and  technical 
assistance  on  grant  preparation  are 
available  from:  Maryland — Jerry  Yates, 
Maryland  ACTION  State  Program 
Office,  Federal  BIdg.,  31  Hopkins  Plaza, 
room  1125,  Baltimore.  Maryland  21201, 
!410]  962-4443:  Ohio— Paul  Schrader. 
Ohio  ACTION  State  Program  Office. 
Leveque  Tower,  room  304A.  50  West 
Broad  Street,  Columbus,  Ohio  43215, 
(614)  469-7441:  Pennsylvania — Jorina 
Ahmed,  Pennsylvania  ACTION  State 
Office.  Gateway  Bldg..  3535  Market 
Street,  room  2460,  Philadelphia,  PA 
19104,  (215)  596-^77:  California— Gayle 
Hawkins.  California  ACTION  State 
Office.  Federal  Bldg..  room  11221. 11000 
Wilshire  Blvd  ,  Los  Angeles,  California 
90024,  (310)  575-7421. 

This  solicitation  is  available  in 
alternate  formats.  Telephone  requests 
for  this  document  in  an  alternate  format 
should  be  made  to:  Diana  London,  (202) 
606-4824.  or  TDD  number:  (202)  606- 
5256. 

Written  requests  should  be  sent  to: 
Patricia  Rodgers,  ACTION/VISTA,  1100 
Vermont  Ave.,  NW..  Washington.  DC 
20525. 


A.  Background  and  Purpose 

Volunteers  In  Service  to  America 
(VISTA)  is  authorized  under  title  I  part 
A  of  the  Domestic  Volunteer  Service  Act 
of  1973.  as  amended  (Pub.  L.  93-113). 
The  statutory  mandate  of  the  VISTA 
program  is  to  eliminate  and  alleviate 
poverty  and  its  related  problems  in  the 
United  States.  VISTA  is  a  full-time, 
year-long  volunteer  program  which 
encourages  and  enables  men  and 
women  18  years  and  older  from  all 
backgrounds  to  perform  meaningful  and 
constructive  volunteer  service.  The 
Volunteers  live  among,  and  at  the 
economic  level  of.  the  low-income 
people  served.  Tne  VISTA  program  has 
served  poor  individuals  most  effectively 
by  assisting  low-income  communities 
and  residents  to  develop  the  facility, 
skills,  and  resources  needed  for 
achieving  self-sufficiency.  VISTA  also 
enlists  the  commitment  and  support  of 
the  private  sector  toward  attainment  of 
this  goal.  Literacy  training  and 
education  represent  a  longstanding  and 
integral  part  of  the  VISTA  mission. 
VISTA  Volunteers  have  been  involved 
in  the  mobilization  of  community  efforts 
to  combat  illiteracy  among 
disadvantaged  populations  since  the 
inception  of  the  VISTA  program. 

The  Domestic  Volunteer  Service  Act 
Amendments  of  1986  (Pub.  L.  99-551) 
directed  the  VISTA  program  to  commit 
additional  volunteers  to  the  literacy 
challenge  through  the  formation  of  the 
VISTA  Literacy  Corps. 

The  statutory  purpose  of  the  VISTA 
Literacy  Corps  is  to  use  VISTA 
Volunteers  in  developing,  strengthening, 
supplementing  and  expanding  the 
literacy  efforts  of  both  public  and 
private  nonprofit  organizations  at  the 
local.  State,  and  Federal  levels  to 
mobilize  local.  State,  Federal  and 
private  sector  financial  and  volunteer 
resources  in  attacking  the  problem  of 
illiteracy,  particularly  within  low- 
income  areas  throughout  the  United 
States.  In  addition,  the  VISTA  Literacy 
Corps  encourages  public/private 
partnerships;  promotes  voluntarism; 
heightens  the  visibility  of  the  Uteracy 
issue;  and  increases  the  capacity  of  low- 
income  communities  to  address  their 
respective  literacy  needs. 

Objectives 

Literacy  Corps  grants  can  utilize 
VISTA  Volunteers  in  emphasis  areas 
such  as: 


1.  Literacy  projects  which  provide 
comprehensive  sen.ices  to  curb  the 
intergenerational  transfer  of  illiteracy 

within  low-income  families  by 
instructing  parents  and  children 
together. 

2.  Literacy  proiects  which  focus  on 
overcoming  employment  barriers  by 
providing  the  unemployed  and 
marginally  employed  with  occupationbl 
literacy  skills  which  make  them  more 
competitive  within  the  labor  force. 

3.  Literacy  projects  which  focus  on  the 
needs  of  the  learning  disabled,  the 
hearing  impaired,  the  visually  impaired, 
the  mentally  handicapped,  and  other 
persons  with  disabilities. 

4.  Literacy  projects  which  provide 
English  as  a  Second  Language  (ESL]  to 
legalized  aliens  as  well  as  those  seeking 
amnesty  under  the  Immigration  Reform 
and  Control  Act  of  1986. 

5.  Literacy  projects  which  concentrate 
on  preventive  educational  training  for 
potential  school  dropouts  and  other  low- 
income  young  adults  who  may  be 
"educationally  at  risk". 

Emphasis  areas  not  identified  above 
wiil  receive  equal  consideration  under 
this  grant  announcement. 

B.  Eligible  Applicants 

Eligible  applicants  for  VISTA  Literacy 

Corps  grants  include:  public  or  private 
nonprofit  agencies;  local.  State  and 
national  literacy  councils  and 
organizations:  community-based 
nonprofit  organizations:  local  and  state 
education  agencies;  local  and  state 
agencies  administering  adult  basic 
education  programs:  educational 
institutions;  libraries;  anti-proverty 
organizations;  and  local,  municipal  and 
State  governmental  entities  designated 
to  administer  job  training  plans  under 
the  Job  Training  Partnersh:p  Act. 

C-  Scope  of  Grant 

Each  grant  will  support  10-15  VISTA 
Volunteers  for  one  year  of  service.  The 
amount  of  each  grant  includes  the 
monthly  subsistence  and  read)ustment 
allowance  for  VISTA  Volunteers.  This 
support  is  commensurate  with  the  cost- 
of-living  of  the  assignmient  area  and 
covers  the  cost  of  food,  housing  and 
incidentals,  and  a  monthly  s'lpend  paid 
to  the  VISTA  Literacy  Corps  Volunteer 
upon  completion  of  his/her  service. 

The  average  Federal  cost  per 
volunteer  service  year,  i.e.  total  Federal 
cost  divided  by  total  number  of  VISTA 
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volunteers,  will  range  from  S9.100  to 
$10,400  depending  upon  the  location  of 
the  Volunteer's  assignment.  Specific 
budget  guidance  is  available  froir.  the 
individuals  identified  in  paragraph  2  of 
this  announcement. 

Applicants  should  demonstrate  their 
commitment  for  matching  the  Federal 
contribution  toward  the  opc-atinn  cf  the 
VISTA  Literacy  Corps  grant  in  the  areas 
cf  volunteer  transportation,  supervision, 
and/or  in-service  training. 

This  support  can  be  achieved  thrtnjgh 
cash  or  allowable  in-kind  rortrihiitions 
In  particular,  there  must  be  a  fjOS  non 
Federal  match  for  the  super\!Sor's 
salary-  and  fringe  benefits.  The 
supervisor  of  the  VISTA  project  must 
serve  on  at  least  a  half-time  basis. 

Publication  of  this  announcement 
does  not  obligate  ACTIO.N  to  award  any 
specific  number  of  grants  or  to  obligate 
the  entire  am.ount  of  funds  cvaiiable.  or 
any  part  thereof,  for  grants  under  the 
VISTA  Literacy  Corps  program. 

D.  General  Criteria  for  Grant  Selection 

The  general  criteria  for  the  VISTA 
Literacy  Corps  proiects  are  consistent 
with  those  established  for  the  selection 
of  VISTA  sponsors  and  projects.  All  of 
the  following  elements  must  be 
incorporated  in  the  applicant's 
submission. 

The  project  m.ust; 

•  Be  poverty-related  in  scope  and 
otherwise  comply  with  the  provisions  of 
the  Domestic  Volunteer  Service  Act  of 
1973.  as  amended  (42  U.SC.  4951,  et 
seq.)  applicable  to  VISTA  and  all 
published  regulations,  guidelines  and 
ACTION  policies, 

•  Comply  with  applicable  financial 
and  fiscal  requirements  established  by 
ACTION  or  other  elements  of  the 
Federal  Government; 

•  Show  that  the  goals,  objectives,  and 
volunteer  tasks  are  within  the  tim.e 
frame  during  which  the  volunteers  will 
be  working  on  the  project  and  will 
produce  a  measurable  and  verifiable 
result: 

•  Provide  for  reasonable  efforts  to 
recruit  and  involve  low-income 
community  residents  in  the  planning, 
development  and  implementaiton  of  the 
VISTA  project; 

•  Have  evidence  of  local  public  and 
private  sector  support  (m  the  forrri  of 
endorsement  letters  limited  to  those 
organizations,  government  entities,  and 
institutions  that  are  aware  of  and  will 
be  involved  m  supporting  the  VISTA 
project's  efforts), 

•  Be  designed  to  generate  private 
sector  resources  and  encourage  local. 
part-time  volunteer  service; 

•  Hcive  a  permanent  mechanism  of 
self, f  valuation; 


•  Provide  frequent  and  effective 
supervision  of  the  volunteers; 

•  Identify  resources  needed  and  make 
them,  available  to  volunteers  to  perform 
•heir  tasks; 

•  Have  the  management  ana 
technical  capability  to  implement  the 
project  successfully 

In  addition  to  the  general  criteria,  the 
a,:!hurizing  statute  stipulates  that 
priority  consideration  will  be  given  to 
the  following  literacy  progrtims  and 
prpiects  that  apply  for  funding: 

•  Those  that  assist  individuals  in 
g.f-eatest  need  of  literacy  training  who 
reside  in  unserved  or  underserved  areas 
with  the  highest  concentration  of 
illiteracy  and  of  low-income  individuals 
and  families: 

•  Those  that  serve  individuals 
reading  at  zero  to  fourth  grade  levels: 

•  Those  that  focus  on  providing 
literacy  services  to  high  risk 
populations: 

•  Those  that  operate  in  areas  with  the 
highest  concentration  of  individuals  and 
families  living  at  or  below  the  poverty 
level: 

•  Those  providing  literacy  services  to 
parents  of  disadvantaged  children 
between  the  ages  of  two  and  eight  who 
may  be  educationally  at  risk;  and 

•  Statewide  programs  and  projects 
that  encourage  the  creation  of  new 
literacy  efforts,  encourage  coordination 
of  intrastate  literacy  efforts  and  provide 
technical  assistance  to  local  literacy 
efforts. 

E.  Application  Review  Process 

ACTION  Slate  Offices  identified  in 
paragraph  2  of  this  announcement  and 
Regions  3  and  9  will  review  and 
evaluate  all  eligible  applications  from 
the  Statefs)  within  their  jurisdiction 
prior  to  submission  to  the  Director  of 
VISTA  and  Student  Community  Service 
F>rograms,  ACTION,  for  final  selection. 
ACTION  reserves  the  right  to  ask  for 
evidence  of  any  claims  of  past 
performance  or  future  capability, 

F.  Application  Submission  and  Deadline 

One  signed  original  and  two  copies  of 
all  completed  applications  must  be 
submitted  to  the  appropriate  ACTION 
State  Office  as  noted  in  paragraph  2  of 
this  announcement.  The  deadline  for 
receipt  of  applications  is  5  p.m.  local 
time,  Friday.  June  B,  1992.  Applications 
post-marked  5  days  before  the  deadline 
date  will  also  be  accepted  for 
consideration. 

All  grant  applications  must  consist  of: 

a.  VISTA  Program  Grant  Application 
(Form,  A-1421B)  With  a  detailed  budaet 
justification 

b.  CPA  certification  of  accounting 
capability. 


c.  Copy  of  recent  Articles  of 
Incorporation. 

d.  Proof  of  non-profit  status  or  an 
application  for  non-profit  status,  and 
related  documentation. 

e.  Current  resume  of  potential  VISTA 
Supervisor,  if  available,  or  the  resume  of 
the  director  of  the  applicant  agency  or 
project. 

f.  Organizational  chart  illustrating  the 
relationship  of  the  VISTA  project  to  the 
overall  objectives  of  the  sponsor 
organization. 

g.  List  of  the  members  of  the  Board  of 
Directors  including  their  professional 
affiliations  and  literacy-related 
activities. 

Signed  at  Washington.  DC  this  3l8t  day  of 
March  1992. 
|ane  A.  Kenny, 
Director  of  A  CTION. 
[FR  Doc.  92-7812  Filed  4-3--92:  8:45  am| 
BILUNO  COOE  •OSO-SS-H 


DEPARTMENT  Of  AGRiCUlTURE 

O'f'ce  0*  the  Secreta^v 

Meat  import  Limttations,  Seco'id 
Quarterly  Estimate 

Public  Law  88-482  enacted  August  22, 
1964,  as  amended  by  Public  Law  96-177. 
Public  Law  100-418.  and  Public  Law 
100-449  {hereinafter  referred  to  as  the 
"Act"),  provides  for  limiting  the  quantity 
of  fresh,  chilled,  or  frozen  meat  of 
bovine,  sheep  except  lamb,  and  goats: 
and  processed  meat  of  beef  or  veal 
{Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10iX). 
0201.20.20.  0201.20.40.  0201.20.80, 
0201.30.20.  0201.30.4a  0201.30.60, 
0202.10.00.  0202.20.20.  0202.20.40. 
0202.20,60.  0202.30.20.  0202J0.40. 
0202.30.60.  0204.21.00.  0204.22.40. 
0204.23.40.  0204.41.00.  0204.42.40. 
0204.43.40.  and  0204.50.00),  which  may 
be  imported,  other  than  products  of 
Canada,  into  the  United  States  in  any 
calendar  year.  Such  limitations  are  to  be 
imposed  when  the  Secretary  of 
Agriculture  estimates  that  imports  of 
articles,  other  than  products  of  Canada, 
provided  for  in  Harmonized  Tariff 
Schedule  of  the  United  States 
subheadings  0201.10.00.  0201.20.40. 
0201.20.60,  0201.30.40,  0201,30.60, 
0201.10.00  0202.02.40,  0202.20.60, 
0202.30.40.  0202.30.60.  0204.21.00. 
0204.22.40.  0204.23.40.  0204.41.00, 
0204.42.40.  0204.43.40,  and  0204.50.00 
(hereinafter  referred  to  as  "meat 
articles"),  in  the  absence  of  limitations 
under  the  Act  during  such  calendar  year, 
would  equal  or  exceed  110  percent  of 
the  estimated  aggregate  quantity  of  meat 
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articles  prescribed  for  calendar  year 
1990  by  section  2(c)  as  adjusted  under 
section  2(d)  of  the  Act. 

As  announced  in  the  notice  published 
in  the  Federal  Register  on  January  7, 
1992  (5^  FR  553j.  the  estimated  aggregate 
quantity  of  meat  articles  other  than 
products  of  Canada  prescribed  by 
section  2(c)  as  adjusted  by  section  2(d) 
of  the  Act  for  calendar  year  1992  is  1.192 
million  pounds. 

In  accordance  with  the  requirements 
of  the  Act,  I  have  determined  that  the 
second  quarterly  estimate  of  the 
aggregate  quantity  of  meat  articles  other 
than  products  of  Canada  which  would, 
in  the  absence  of  limitations  under  the 
Act.  be  imported  during  calendar  year 
1992  is  1,286  million  pounds. 

Done  at  Washington,  DC  this  31st  day  of 
March,  1992. 
Edward  Madigan, 

Secretary  of  Agriculture.  I 

(FR  Doc.  92-7800  Filed  4-3-92:  8:45  am] 

BILUNG  COOe  3410-10-M 


Federal  Grain  inspection  Service 

Designation  o'  the  Michigan  iM)) 
Agency  to  Provide  0**ici3i  SeP'-'ces  at 
Countrymark  Cooperative,  mc,  and 
Peavey  Elevator,  Car'oiiton,  Michigan 
(M!) 

agency:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTiON:  Notice. 

summary:  FGIS  announces  the 
designation  of  Michigan  Grain 
Inspection  Services,  Inc.  (Michigan),  to 
provide  official  grain  inspection  services 
under  the  United  States  Grain  Standards 
Act,  as  amended  (Act). 
EFPccTivE  DATE:  May  1, 1992. 
ADDRESSES:  Homer  E.  Dimn,  Chief. 
R?  V :  r.v  Branch,  Compliance  Division, 
FGiS,  USD  A,  room  1647  South  Building. 
P  3  Box  96454,  Washington.  DC  20C90- 
6454- 

FOR  FURTHER  INFORMATION  CONTACT: 
H  ;:--:  F    D -".'    ■     ■■;"    -      .    :-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  October  25. 1991,  Federal 
Register  (56  FR  55268),  FGIS  announced 
that  because  of  the  absence  of  export 
grain  shipments,  Countrymark 
Cooperative.  Inc.,  and  Peavey  Elevator 
at  Carroilton.  Michigan,  had  asked  that 
FGIS  no  longer  recognize  these  elevators 


as  export  elevators  at  export  port 
locations,  but  view  the  elevators  as 
domestic  grain  elevators  at  which 
official  services  would  be  provided  by  a 
designated  official  agency.  FGIS  asked 
persons  interested  in  providing  official 
services  at  these  elevators  to  submit  an 
application  for  designation  to  provide 
such  services.  Applications  were  to  be 
postmarked  by  November  25, 1991. 
The  Michigan  and  Detroit  Grain 
Inspection  Services,  Inc.,  are  both 
currently  designated  official  agencies 
and  the  only  eligible  applicants,  and 
each  applied  for  designation  to  serve  the 
entire  available  geographic  area.  FGIS 
named  and  requested  comments  on  the 
applicants  in  the  February  4, 1992, 
Federal  Register  (57  FR  4183).  Comments 
were  to  be  postmarked  by  March  5, 
1992.  FGIS  received  eight  comments  by 
the  deadline  from  firms  currently  served 
by  Michigan  or  in  the  geographic  area 
assigned  to  Michigan.  Five  firms 
supported  designation  of  Michigan 
based  on  good  service  and  cost 
efficiency.  Two  of  the  positive 
commenters  were  grain  firms  in  the 
geographic  area  open  for  designation. 
The  remaining  three  firms,  outside  the 
geographic  area  being  designated, 
expressed  concern  regarding  the 
timeliness  of  service  in  the  area 
currently  being  served  by  Michigan  and 
suggested  that  another  applicant  be 
designated. 

FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act; 
and  according  to  section  7(f)(1)(B), 
determined  that  Michigan  is  better  able 
than  any  other  applicant  to  provide 
official  inspection  services  in  the 
geographic  area  for  which  they  applied. 

Effective  May  1, 1992,  and  ending 
upon  the  conclusion  of  their  current 
designation  (April  30. 1995).  Michigan  is 
designated  to  provide  official  grain 
inspection  at  Countrymark  Cooperative, 
Inc.,  and  Peavey  Elevator,  CarroUton, 
Michigan.  Michigan's  designation  is 
amended  by  authorizing  them  to  serve 
these  elevators. 

Interested  persons  may  obtain  official 
services  by  contacting  Michigan  at  618- 
781-2711. 

Authority:  Pub.  L  94-582,  90  Stat.  2867,  as 
amended  (7  U.S.C.  71  et  seq] 

Dated:  March  30, 1992. 
Neil  E.  Porter, 

Acting  Director.  Compliance  Division. 

[FR  Doc.  92-7765  Filed  4-3-92:  8:45  am) 

BltUNO  COO€  14iO-€N-f 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Public  Meeting  of  the 
Connecticut  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
Rules  and  Reguldtions  of  the  U.S. 
Commission  on  Civil  Rights,  that  an 
informal  factfinding  meeting  of  the 
Connecticut  Advisory  Committee  to  the 
Commission  will  be  convened  at  9  a.m. 
on  Monday,  April  27,  1992.  in  the  Keller 
Auditorium  of  the  University  of 
Connecticut  Health  Center,  263 
Farmington  Avenue,  Farmington. 
Connecticut,  and  adjourn  about  4:15  p.m. 

The  purpose  of  the  meeting  is  to 
discuss  ways  of  reducing  campus 
tensions  associated  with  racial  or 
religious  prejudice  in  a  forum  involving 
panels  of  students,  administrators,  and 
faculty  members.  The  morning  session 
will  open  with  a  statement  by  the 
Commissioner  of  the  Connecticut  Board 
of  Higher  Education,  other  experts,  and 
panels  from  the  University  of 
Connecticut  at  Storrs.  The  afternoon 
session  will  involve  panels  from 
Wesleyan  University, 

Persons  desiring  additional 
information  or  wishing  to  address  the 
Committee  during  the  meeting  should 
contact  Committee  Chairperson  Ivor  J. 
Echols  (202/688-2009)  or  John  I.  Binkley. 
Director  of  the  Eastern  Regional 
Division  (202/523-5264:  TDD  202/376- 
8116).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Eastern  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  Rules  and  Regulations  of 
the  Commission. 

Dated  at  Washington,  DC,  March  30, 1992. 
Carol-Lee  H>Tley, 

Chief.  Regional  Programs  Coordination  Unit. 
(FR  Doc.  92-7773  Filed  4-3-92:  8:45  am) 

BILUNG  COOE  6335-01-M 


Agenda  and  Public  Meeting  of  the 
Iowa  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  Iowa  Advisory  Committee  to 
the  U.S.  Commission  on  Civil  Rights  will 
meet  on  April  29  through  May  1, 1992  in 
Dubuque.  Iowa.  The  meeting  vill  be 
held  on  April  29  from  6  p.m.  until  9  p.m. 
at  the  Clarion  Hotel,  420  Main  Street, 
and  on  April  30  and  May  1  from  8  a.m. 
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until  6  p.m.  at  the  Dubuque  Finp  Flags 
Center.  4th  &  Main  m  Dubuque  The 
p-rpose  of  the  meeting  iB  to  obtain 
information  on  race  relations  in 
Dubuque 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Melvin 


I.,  Jenkins.  Directf 


the  Central 


Regi.jnai  Division  (616)  426-5253,  (m' 
81&-426-5099).  Heanng  impaired 
persons  who  vviH  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Division  at  least  five  (5)  v^orking  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  March  31. 19S2. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 

(PR  Doc.  92-7774  Filed  4-3-92;  845  am| 

e  Li.lNG  COOe  633S-01-I* 


Agenda  of  Public  Meeting  to  the  New 
Jersey  State  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  New  Jersey  State 
Advisory  Committee  will  convene  at 
10:30  a.m.  and  adjourn  at  2:30  p.m.  on 
Monday.  April  27, 1992,  North 
Brunswick  Municipal  Government 
Center,  710  Hermann  Road,  North 
Brunswick.  NJ  08902.  The  purpose  of  the 
meeting  is  program  planning  and  review 
of  project  report. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John  I. 
Binkley,  Director.  ERD  at  (202/523-5264); 
or  TDD  (202/3376-«116).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  regional  division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  March  31. 1992. 
Carol •l.ee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc  92-7775  Filed  4-3-92;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

lO'-der  No   571 

Berg  Steef  Pipe  Corp.,  Foreign  Trade 
Zone  65,  Panama  City,  FL;  Approval 
Witti  Restriction  Extension  of 
Manufacturing  Authority 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order: 

Whereas,  the  Panama  City  Port 
Authority  (PCPA),  Grantee  of  Foreign- 
Trade  Zone  (FTZ)  65,  Panama  City, 
Florida,  applied  to  the  Board  for  an 
indefinite  extension  of  Berg  Steel  Pipe 
Corporation's  (BSPC)  authority  to  use 
zone  procedures  for  its  steel  pipe 
manufacturing  opertions  at  its  plant 
within  FTZ  65; 

Whereas,  the  application  was 
accepted  for  filing  on  May  30,  1990.  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  on  June  13. 
1990  (Docket  No.  21-90.  55  FR  23955): 

Whereas,  BSPC  was  given  authority 
to  manufacture  pipe  in  FTZ  65  for  a 
period  of  five  years  when  the  zone  was 
approved  in  1981  (Board  Order  171.  46 
FR  8072): 

Whereas,  BSPC's  authority  to 
manufacture  under  zone  procedures  has 
been  extended  three  times,  the  last 
extension  to  March  31, 1992  (Board 
Order  490,  5  FR  40697); 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  would  be  satisfied 
and  that  the  proposal  would  be  in  the 
public  interest  if  approval  were  given 
subject  to  a  restriction; 

Now.  Therefore,  the  Board  hereby 
orders  that  BSPC  is  authorized  to  use 
zone  procedures  for  its  steel  pipe 
manufacturing  operations  in  FTZ  65 
subject  to  a  restriction  requiring  that 
any  foreign  steel  mill  product  admitted 
to  the  BSPC  zone  operation  shall  be 
subject  to  the  same  restrictions  and 
requirements  relating  to  special 
government  agreements  or  programs  as 
are  applicable  to  steel  products  entered 
directly  into  U.S.  Customs  territory  from 
abroad,  and  subject  to  the  Act  and  the 
Board's  Regulations  (as  revised.  56  FR 
50790-50808. 10/8/91),  including 
§  400.28. 


Signed  at  Washington.  Uu.  itiis  'M\h  da>  ol 
March  1992.  pursuant  to  Order  of  the  Board. 
Alan  M.  Dunn, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Chairman.  Committee  of 
A  Iternates  Foreign-Trade  Zones  Board. 

Attest: 
|ohn  ).  Da  Ponte,  )r.. 

Executive  Secretary. 

|FR  Doc.  92-7840  Filed  4-3-92;  8:45am| 
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Inte^'iat'O'";:?'  ""'■aflf  Adr~'"fs!'3tion 
(A-588-5041 

t'asabie  -''-ogr^'-irTiaDie  Heaa  Only 
W  p '"-.  o  r '  e  s  F  r  o  r-!^  .  i  a  f)  a  r   f : "  n   '■--  c  "i  p  p 

AutHiCir;  International  Trade 
Admmistration/Import  Administration; 
Department  of  Commerce 

ACTION:  Final  scope  rule. 

summary:  On  December  12. 1991.  the 
Department  of  Commerce  published  in 
the  Federal  Register  (56  FR  64743)  its 
preliminary  scope  ruling  that  certain 
Flash  memory  devices  based  on 
Erasable  Programmable  Read  Only 
Memory  (EPROM)  semiconductor 
technology  are  later-develojjed  products 
within  the  scope  of  the  suspended 
investigation  and  suspension  agreement 
on  EPROMs  from  Japan.  We  notified  the 
International  Trade  Commission  of  our 
proposed  inclusion  of  certain  Flash 
Memories  within  the  scope  of  the 
existing  suspension  agreement  and 
provided  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  ruling. 

After  our  analysis  of  the  comments 
received,  the  Department  of  Commerce 
reaffirms  its  preliminary  scope  ruling 
that  certain  Flash  Memories  are  within 
the  scope  of  the  suspended  investigation 
and  susr""""'""  agreement. 
EFFECTIVI  da^e:  .April  6,  1992. 

c  o  P  f  i.i  B  T  H  f  R  i  N  F  O  R  W  A  ''■■  i  O  S   ( '  O  N  ''  A  CT: 

.Melissa  Li.  SKinner.  uiiice  oi 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230:  telephone  rn-  -"-4851. 

SUPPLEMENTARY  INFORMATION: 

H,i(  K ground 

On  December  12, 1991,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (56  FR  64743)  a  preliminary 
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scope  ruling  that  certain  Flash  memory 
de^'ices  based  on  EPROM 
semiconductor  technology  are  later- 
developed  products  within  the  scope  of 
the  suspended  investigation  and 
suspension  agreement  on  EPROMs  from 
Japan.  On  December  4. 1991,  we  notified 
the  International  Trade  Commission 
(!TC)  of  our  proposed  inclusion  of 
certain  Flash  Memories  within  the  scope 
cf  the  existing  suspension  agreement 
and  provided  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  ruling. 

On  January  13. 1992.  NEC 
Corporation,  Toshiba  Corporation. 
Mitsubishi  Electric  Corporation,  and 
Hitachi.  Ltd.  (respondents)  submitted 
comments  opposing  our  preliminary 
ruling  and  Intel  Corporation.  Advanced 
Micro  Devices,  and  National 
Semiconductor.  Inc.  (petitioners) 
submitted  comments  in  support  of  our 
preliminary  ruling. 

On  January  28, 1992.  the  ITC 
responded  to  our  notification  of  intent  to 
include  a  later-developed  product  within 
the  scope  of  the  suspended  investigation 
and  advised  the  Department  that 
consultations  were  not  necessary  in  this 
case. 

The  Department  has  now  completed 
this  inquiry  in  accordance  with  section 
781(d)  of  the  Tariff  .^ct  of  1930.  as 
amended  (the  Act). 

Product  Coverage 

In  their  May  30,  1991  scope 
clarification  request,  petitioners 
identified  the  merchandise  subject  to 
their  request  as  the  Flash  memory 
EPROMN  (FLASH).  Petitioners  stated 
that  EPROMs  and  FLASH  are  produced 
from  the  same  technology.  Petitioners 
added  that  Flash  devices  based  on 
electrical  EPROM  [EEPROM) 
technology — which  uses  a  less  dense, 
tv.o  transistor  cell  structure — are  much 
more  costly,  do  not  compete  with  the 
same  applications  as  FLASH  and. 
therefore,  such  devices  were  not 
included  in  the  scope  clarification 
request. 

The  terms  EPROM,  EEPROM. 
EEPROM,  Flash  Memories,  Fiash 
EEPROM,  Flash  E^PROMs,  Flash 
EPROM,  and  FLASH  appear  throughout 
this  determination.  In  an  attempt  to 
provide  clarification,  the  Department 
hererin  defines  the  various  terms: 
EPROMs — erasable  programmable 

read  onlv  memories; 
EEPROMs'and  E^PROMs— 

electrically  erasable  programmable 

read  only  memories: 
Flash  Memories — Flash  devices  based 

on  eighter  EPROM  or  EEPROM 

technology; 
Fiash  EEPROM  and  Flash  E^PROMs— 

Flash  devices  based  on  EEPROM 


technology;  and 
Flash  EPROM  and  FLASH— Flash 
devices  based  on  EPROM  (one 
Transistor)  technology. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  our  preliminary  ruling.  We 
received  comments  from  the  petitioners 
and  the  respondents.  Although 
requested  by  respondents,  we  did  not 
hold  a  public  hearing  in  this  matter. 

Comment  1 

Respondents  argue  that  the  language 
of  the  statute  and  the  regulations  give 
the  Department  the  authority  to  clarify 
the  scope  of  antidumping  duty  orders, 
not  suspension  agreements  and 
suspended  investigations.  Accordingly, 
respondents  argue  that  the  Department 
is  precluded  from  clarifying  the  scope  of 
a  suspended  investigation  based  on  the 
criteria  of  §  353.29  of  the  Department's 
regulations. 

DOC  Response 

We  disagree.  The  Department  renders 
a  formal  determination  when  it 
suspends  an  antidumping  or 
countervailing  duty  investigation.  This 
determination  is  memorialized  in  a 
suspension  agreement  which,  in  the  case 
of  EPROMs,  is  designed  to  eliminate 
completely  sales  at  less  than  foreign 
market  value.  The  suspension 
agreement,  by  eliminating  the  prospect 
of  sales  at  less  than  foreign  market 
value,  obviates  the  need  for  the 
Department  to  issue  an  antidumping 
duty  order  by  functioning  in  place  of 
that  order.  Indeed,  from  an 
administrative  standpoint,  there  is  little 
difference  between  a  suspended 
investigation/suspension  agreement  and 
an  investigation  which  results  in  an 
order.  Both  orders  and  suspended 
investigations  must  be  administered  by 
the  Department,  both  are  subject  to 
section  751  administrative  reviews,  and 
both  are  subject  to  scope  inquiries. 

Moreover,  contrary  to  respondents' 
assertions,  nothing  in  the  statute  or 
regulations  preclude  the  Department 
from  clarifying  the  scope  of  a  suspended 
investigation.  As  stated  by  the  Court  of 
International  Trade  in  Royal  Business 
Machines,  the  Department  possesses  the 
inherent  authority  to  clarify  the  scope  of 
antidumping  and  countervailing  duty 
orders.  Royal  Business  Machines  v. 
United  States.  570  F.  Sup.  1007  (Ct.  Infl 
Trade  1980),  affd.  669  F.2d  691  (Fed.  Cir. 
1982).  Section  781  of  the  Act  and  section 
353.29  of  the  Department's  regulations 
(19  CFR  353.29  (1991))  specify  the 
criteria  by  which  the  Department 
clarifies  the  scope  of  suspended 
investigations  as  well  as  orders.  As  a 
practical  matter,  suspension  agreements 


are  in  force  for  mary  years.  Over  time,  it 
may  be  impossible  for  the  Department  to 
objectively  determine  whether  d  product 
is  within  the  scope  of  the  suspended 
investigation  without  relymg  on  the 
criteria  specified  in  section  781  of  the 
Act  and  section  353.29  of  the 
Department's  regulations.  Finally,  even 
assuming,  arguendo,  (which  we  do  not) 
that  a  suspended  investigation  is  no 
different  than  a  normal  investigation, 
the  Department  possesses  the  authority 
to  define  or  clarify  the  scope  of  an 
investigation.  Mitsubishi  Electric  Corp. 
V.  United  States.  700  F.Supp.  538.  552 
(Ct.  Infl  Trade  1988),  affd.  898  F.2d  1577 
(Fed.  Cir.  1990)  (additional  citations 
omitted).  For  the  foregoing  reasons,  the 
Department  properly  relied  on  the 
criteria  set  forth  in  section  353.29(h)  of 
the  Department's  regulations  to 
determine  whether  Flash  EPROMs  are 
within  the  scope  of  the  suspended 
investigation  on  ElPROMs  from  Japan. 

Comment  2 

Respondents  argue  that  the 
suspension  agreement  includes  only 
EPROMs  from  Japan,  and  does  not 
include  "other  merchandise  of  the  same 
class  or  kind."  Accordingly,  respondents 
contend  that  it  would  be  contrary  to  the 
terms  of  the  suspension  agreement  to 
include  Flash  EPROMs  within  the  scope 
of  the  suspended  investigation. 

DOC  Response 

Respondents'  contentions  are  without 
merit.  The  Department  conducts  an 
investigation  on  a  class  or  kind  of 
merchandise.  See  section  731  of  the  Act 
(19  U.S.C.  1673).  Accordingly,  when  the 
Department  suspends  an  investigation, 
the  suspension  applies  to  the  class  or 
kind  of  merchandise  subject  to 
investigation.  This  includes  the  specific 
existing  products  identified  in  the 
Department's  notices  as  well  as  other 
merchandise  which  is  of  the  same  class 
or  kind  but  may  not  have  been 
specifically  identified  at  the  time  of  the 
investigation.  The  Department  does  not 
have  the  authority  to  limit  a  suspended 
investigation  in  such  a  manner  as  to 
exclude  merchandise  of  the  same  class 
or  kind  from  the  scope  of  a  suspension 
agreement.  Nevertheless,  respondents 
suggest  that  Flash  EPROMs  are  not 
covered  by  the  suspension  agreement 
even  if  they  are  determined  to  be  the 
same  class  or  kind  of  merchandise  as 
EPROMs.  First,  as  noted  above,  the 
antidumping  investigation  on  EPRCMs 
from  Japan  (and  the  ensuring  suspension 
agreement)  as  a  matter  of  law  must 
include  other  merchandise  of  the  same 
class  or  kind.  See  section  731  of  the  Act 
Second,  as  a  matter  of  fact,  the  EPROM 
investigation  and  ensuring  suspension 
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agreement  included  other  merchandise 
of  the  same  class  or  kind.  See  51  FR 
28253.  August  6. 1986  (notice  of 
suspension  of  investigation).  Applying 
respondents'  logic,  we  would  be 
required  to  issue  an  antidumping  order 
on  Flash  EPROMs  because  it  is  the  same 
class  or  kind  of  merchandise  as 
EPROMs  but  is  not  subject  to  the 
suspension  agreement.  This  result  is  not 
only  illogical  but  is  contrary  to  the 
provisions  of  section  734  of  the  Act  and 
to  the  results  intended  by  the  parties. 
Finally,  as  explained  in  our  response  to 
comment  one,  the  Department  possesses 
the  authority  to  clarify  the  scope  of  a 
suspended  investigation  and,  in  this 
case,  we  have  concluded  that  Flash 
EPROMs  are  within  the  scope  of  the 
suspended  investigation  on  EPROMs 
from  Japan. 

We  also  note  that  respondents  cite  to 
nothing  in  the  record  which  supports 
their  contention  that  other  merchandise 
of  the  same  class  or  kind  was 
specifically  excluded  from  the  amended 
EPROMs  suspension  agreement.  Our 
review  of  the  record  reveals  that  no 
evidence  exists  to  support  this 
argument.  .At  most,  it  appears  that  the 
language  "other  merchandise  of  the 
same  class  or  kind"  was  inadvertently 
omitted  from  the  first  paragraph  of  the 
product  coverage  section  of  the  revised 
EPROM  suspension  agreement. 
Moreover,  contrary  to  respondents 
assertions,  the  language  of  the 
suspension  agreement  indicates  that 
other  merchandise  of  the  same  class  or 
kind  is  included  within  the  suspended 
investigation.  Specifically,  the  second 
paragraph  of  the  product  coverage 
section  notes  that  processed  wafers  and 
dice  produced  in  Japan  and  assembled 
into  finished  EPRO.Ms,  or  other 
merchandise  of  the  same  class  or  kind, 
in  another  country  is  included  within  the 
scope  of  the  agreement.  See  56  FR  37523. 
37524,  August  7, 1991.  It  would  be 
inconsistent,  to  include  other 
merchandise  of  the  same  class  or  kind  in 
this  content  if  such  merchandise  was 
not  also  included  when  directly 
exported  to  the  United  States  from 
Japan. 

Comment  3 

Respondents  argue  that  U.S. 
antidumping  law  and  Article  VI  of  the 
General  Agreement  on  Tariffs  and 
Trade  (the  GATT)  bar  the  Department 
from  including  Flash  EPROMs  in  the 
scope  of  the  suspended  investigation 
because  no  injury  determination  was 
made  with  respect  to  imports  of 
electrically  erasable  memories. 


DOC  Response 

We  disagree.  As  explained  in  detail  in 
our  preliminary  ruling,  the  ITC 
investigation  did  not  cover  E^PROMs — 
Flash  EPRO.Ms  were  not  specifically 
included  or  excluded  from  the  scope  of 
the  ITC  investigation.  Normally,  if  a 
product  satisfies  the  criteria  specified  in 
§  353.29(i)  of  the  Department's 
regulations  it  is  presumed  that  the 
merchandise  is  covered  by  the  ITC's 
injury  finding.  However,  in  the  case  of 
later-developed  products  (which  could 
not  have  been  considered  by  the  ITC). 
the  statute  requires  the  Department  to 
notify  the  ITC  of  the  proposed  action. 
The  statute  also  provides  for 
consultations  and  for  provision  of 
written  advise  by  the  ITC  in  cases 
which  raise  a  significant  injury  issue.  On 
December  4. 1991.  we  notified  the  ITC  of 
our  intent  to  find  that  fiash  EPROMs  are 
included  within  the  scope  of  the 
suspended  investigation  on  EPROMs 
from  Japan  and  provided  the  ITC  with 
our  preliminary  scope  ruling.  On  January 
28. 1992.  the  ITC  informed  us  that  it 
"does  not  believe  that  consultations 
between  Commerce  and  the  [ITC]  are 
necessary."  Accordingly,  we  conclude 
that  the  Flash  EPROM  is  covered  by  the 
ITC's  injury  finding  and  its  inclusion 
within  the  scope  of  the  suspended 
investigation  is  consistent  with  both 
U.S.  law  and  Article  VI  of  the  GATT. 

Comment  4 

Respondents  argue  that  it  is  clear 
from  a  review  of  product  descriptions 
from  the  original  investigation  that 
E'^PROMs  were  excluded  from  the 
original  investigation  and  that  no 
mention  was  made  of  carving  out 
particular  categories  of  electrically 
erasable  products.  Respondents  assert, 
therefore,  that  all  electrically  erasable 
products  are  forever  excluded  from  the 
scope  of  the  suspended  investigation. 

DOC  Response 

We  disagree.  Neither  the  petition  nor 
the  determinations  of  the  Department 
and  the  ITC  excluded  all  electrically 
erasable  devices  from  the  scope  of  the 
original  investigation.  As  detailed  in  our 
preliminary  ruling  and  as  set  forth 
below,  E^PROMs  were  not  included 
within  the  scope  of  the  original 
investigation  because  of  their 
differences  in  structure  and  technology 
relative  to  EPROMs.  Flash  Memories, 
which  have  the  same  structure  and 
employ  the  same  technology  as 
EPROMs,  were  not  excluded  from  the 
original  investigation. 

With  regard  to  the  petition,  we  are  not 
persuaded  by  respondents'  assertion 
that  electrically  erasable  devices  were 


excluded  from  the  petition  because  such 
devices  are  not  erased  by  ultraviolet 
light.  Rather,  we  find  that  E^PROMs 
were  not  included  within  the  scope  of 
the  petition  on  the  basis  that  "(tlhese 
newer  devices  do  rot  compete  with 
EPROM  yet  because  of  higher  costs." 
(Petition.  September  30. 1985.  at  9.  fn.  2. 
emphasis  added.)  See  also  Preliminary 
Scope  Ruling,  56  FR  at  64747  ("The 
petitioners'  definition  of  EPROMs  did 
not  include  E^PROMs'  because 
E'PROMs'  high  prices  rendered  them 
uncompetitive  with  (E)PROMs"). 
Further,  the  ITC,  in  its  like  product 
determination,  stated  that  "|b|ecause  of 
their  more  complicated  technology. 
EEPROMs  are  significantly  more 
expensive  than  EPROMs."  (See  Erasable 
Programmable  Read  Only  Memories 
from  Japan.  USITC  Publication  1927. 
December  1986.  at  9,  emphasis  added) 
See  also  Preliminary  Scope  Ruling  56  FR 
at  64747  ("Because  the  E=^PROMs 
complicated  technology  and  consequent 
high  cost  prevented  it  from  competing 
with  the  EPROM,  the  Commission 
classified  it  as  a  separate  like  product"). 

Moreover,  despite  the  extensive 
consideration  of  the  appropriate  class  or 
kind  of  merchandise  during  the  original 
less  than  fair  value  investigation, 
nowhere  on  the  record  did  the 
respondents  or  petitioners  assert,  or  did 
the  Department  determine,  that 
EEPROMs,  because  of  their  electrically 
erasable  feature,  were  a  different  class 
or  kind  of  merchandise  than  EPROMs. 
Rather,  in  this  case,  the  Department 
adopted  the  definition  of  the  subject 
merchandise  as  identified  in  the 
petition. 

Finally,  we  note  that  the  ITC's 
determination  of  like  product  is  not 
dispositive  of  class  or  kind.  Rather,  the 
ITC's  like  product  determinations  are 
often  times  narrower  than  the 
Department's  class  or  kind 
determinations.  (See  for  example. 
Industrial  Belts  from  Israel.  Italy,  Japan 
Singapore,  South  Korea,  Taiwan,  the 
United  Kingdom,  and  West  Germany. 
USITC  Publication  2194,  May  1989.  at  3. 
in  which  the  Department  found  one 
class  of  merchandise — industrial  belts 
and  the  ITC  found  three  like  products — 
v-belts.  synchronous  belts,  and  round 
belts.)  Therefore,  we  conclude  that  the 
fact  that  the  ITC  found  E'^PROMs  to  be  a 
different  like  product  from  EPROMs  is 
not  dispositive  as  to  whether  E-PROMs 
or  Flash  Memories  (whether  based  on 
one  or  two  transistor  cell  technology) 
are  the  same  class  or  kind  of 
merchandise  as  EPROMs. 
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Comment  5  I 

Respondents  argue  that  despite 
petitioners'  efforts  to  create  a  distinction 
among  Flash  Memories  based  on  cell 
structure  (a  distinction  that  allegedly 
ovenvhelming'y  contradicted  by  the 
facts,  market  reality,  and  industry 
standards),  evidence  demonstrates  that 
Flash  Memones  constitute  one  product 
class  that  includes  all  electrically 
erasable  devices.  In  support  of  the 
assertion  that  Flash  Memories  constitute 
one  product  class,  respondents  state 
that  the  industry  does  not  define  or 
categorize  products  according  to  their 
manufacturing  processes,  their  outward 
physical  appearances,  or  their  transistor 
structure  or  size — but  rather  according 
to  their  functionality.  Respondents  add 
that  the  Joint  Electron  Device 
Engineering  Counsel  ("JEDEC"').  which 
establishes  the  standards  used  by  the 
industry,  e.xpressly  defines  EPROMd  and 
E-PROMs  according  to  their  method  of 
erasure.  Based  on  these  definitions,  the 
industry,  through  jEDEC.  has  expressly 
classified  ail  Flash  memory  devices  as 
types  of  E-PROMs. 

DOC  Response 

We  disageee  with  respondents' 
assertion  that  all  Flash  Mcnories. 
because  they  are  electrically  erasable, 
are  the  same  as  E-PROMs.  Rather,  we 
find  that,  similar  to  the  distinction  made 
between  EPROMs  and  E=PROMs  during 
the  original  investigation,  there  is  a 
recognized  distinction  between  Flash 
Memories  and  E-PROMs  . 

We  agree  that  there  is  no  dispute  that 
Flash  Memories  (both  one  and  two 
transistor  cell-based  devices)  are 
electically  erasable  read  only  memory. 
We  are  net,  however,  persuaded  by 
respondents'  arguments  that  because 
E-PROMs  and  Flash  .Memories  are  both 
electrically  erasable,  they  are  a  class  or 
kind  of  merchandise  different  from 
FJ'ROMs.  The  fact  that  JEDEC.  for  its 
own  purposes,  differentiates  EPROMs 
from  Flash  Memories  and  E-PROMs 
because  EPROMs  are  not  electrically 
erasable  whereas  both  Flash  Memories 
and  E-PROMs  are  electrically  erasable, 
is  not  dispositive  of  class  or  kind  for  the 
Department's  purpose.  As  we  explained 
in  our  response  to  Comment  1.  the 
Department  relies  on  the  criteria 
specified  in  section  781  of  the  Act  and 
section  353.29  of  the  Department's 
regulations  in  determining  the  scope  of 
orders  and  suspended  investigations. 

Further,  the  information  provided  by 
respondents  indicates  that  the  industry 
does  in  fact  recognize  a  distinction 
between  Flash  Memories  and  E-PROMs. 
In  their  submissions,  respondents 
provided  a  variety  of  articles  discussing 


Flash  devices.  (See  for  example.  "Store 
Data  in  a  Flash".  BYTE.  November  1990. 
at  311:  "Do  You  Remember?".  BYTE 
November  1990.  at  312;  "How  Seeq  is 
Pushing  EEPROMs  to  1-Mb  Densities". 
Electronics.  August  21. 1986.  at  53;  "High 
Demand.  Low  Price  Brighten  Flash- 
Memory  Market",  Electronic  Business. 
October  29. 1990,  at  86.)  Many  of  these 
articles  refer  to  the  various  erasable 
programmable  read  only  memories  as: 
EPROMs,  Flash  EEPROMs.  and  full 
EEPROMs.  thereby  distinguishing  not 
only  between  UV  [ultraviolet! 
erasability  and  electrical  erasability,  but 
also  between  Flash  electrical 
erasability.  but  also  between  Flash 
electrical  erasability  and  electrical 
erasability.  Further,  these  articles  state 
that  Flash  Memory  combines  the 
technology  and  functionality  of,  and 
therefore  the  advantages  of,  ultraviolet- 
erasable  EPROMs  and  floating-gate 
EEPROMs.  These  articles  emphasize  the 
fact  that  Flash  Memories  are  made  with 
the  same  processes  as  EPROMs  and  are 
therfore,  price  competitive  with 
EPROMS— and  considerably  lower 
priced  than  comparable  two-transistor 
EEPROMS. 

Although  respondent  argue  that  the 
only  importance  of  Flash  devices  is  their 
electrical  erasability  and,  therefore,  that 
we  must  determine  that  all  electrically 
erasable  devices  are  the  same  class  of 
merchandise,  it  is  evident  that  the 
industry  recognizes  an  important 
distinction  between  Flash  Memories  and 
EEPRO.Ms.  Even  respondents  recognize 
that  the  Flash  Memory  is  not  an 
EEPROM.  (See  Hitachi  comments.  July 
25.  1991.  at  2.) 

Comment  6 

Respondents  state  that  all  parties 
agree  that  Flash  Memories  were  publicly 
known  at  the  time  of  the  original 
investigation  and  therefore,  because 
certain  Flash  Memories  were  in 
existence  during  the  original 
investigation,  the  Flash  product  class 
cannot  be  considered  later-developed. 
In  support  of  their  contention  that  Flash 
Memories  were  publicly  known  at  the 
time  of  the  original  investigation, 
respondents  state  that  the  Flash 
Memory  was  invented  by  Toshiba  in 
1984  and  was  trademarked  the  "Flash 
EEpROM"  by  Toshiba  (Hitachi 
comments,  July  25, 1991,  at  2)  and  that 
Toshiba's  Flash  EEPROM  was  invented 
and  developed  in  the  1970's  and  was 
first  discussed  publicly  in  December 
1984  (Toshiba  comment,  July  25. 1991). 
Respondents  point  to  a  paper  prepared 
by  the  Integrated  Circuit  Division  of 
Toshiba  Corporation,  "New  Flash 
EEpROM  Cell  Using  Polysilicon 
Technology",  Toshiba  lEDM  84,  as 


offering  evidence  that  Flash  .Memories 
were  "developed"  at  the  lime  of  the 
original  investigation.  Further, 
respondents  state  that  petitioners  were 
aware  of  the  existence  of  Flash 
Memories  based  on  numerous  press 
repoTls.  prior  to  the  filing  of  the  petition, 
which  describe  Flash  Memories.  As 
evidence,  respondents  provided  the 
Department  numerous  articles 
discussing  Flash  Memories, 

DOC  Response 

In  determining  whether  Flash 
EPROMs  are  appropriately  considered 
later-developed  products  under  section 
781(d)  of  the  Act,  we  evaluated 
respondents'  arguments  in  light  of  the 
language  of  the  statute,  regulations,  and 
applicable  legislative  history.  We 
conclude  that  if  Flash  EPROMs  were 
developed  after  the  initial  investigation, 
the  Department  m.ust  analyze  Flash 
EPROMs  based  on  the  criteria  contained 
in  §  353.29(h)  of  the  Department's 
regulations,  which  governs  later- 
developed  product  scope 
determinations.  A  product  developed 
after  the  petition  and  investigation 
cannot  have  been  specifically  excluded 
from  the  scope.  Accordingly,  if  Flash 
EPROMs  are  later-developed,  the 
descriptions  of  the  merchandise 
contained  in  the  petition,  the  initial 
investigation,  and  the  determinations  of 
the  Department  and  the  ITC  cannot  be 
dispositive. 

As  the  Department  noted  in  its 
October  29, 1991,  preliminary  scope 
ruling  clarifying  the  scope  of  the 
antidumping  duty  order  on  electrolytic 
manganese  dioxide  from  Japan  (See  56 
FR  56977,  November  7. 1991).  the 
Department  first  examines  the  petition 
and  determinations  of  the  Department 
and  the  ITC  to  see  whether  the  product 
under  consideration  was  developed  at 
the  time  of  the  original  investigation. 

As  discussed  in  the  Department's 
response  to  Comment  4  above,  the 
petition  and  deterrr.i.nations  of  the 
Departm.ent  and  the  ITC  referred  to  the 
E-PROMs  in  existence  at  the  time  of  the 
original  investigation.  The  Depertment 
and  the  ITC  did  not  consider,  and  were 
not  asked  to  considar.  Flash  Meniories 
(whether  based  on  EPROM  or  EEPROM 
technology)  in  their  investigations. 
Moreover,  the  determinations  of  the 
Department  and  the  ITC  do  not 
conclusively  establish  whether  Fl^sTi 
Memories  (whether  based  on  EPRO.M  or 
EEPROM  technology)  were  developed  at 
the  time  of  the  original  investigation. 

Contrary  to  respondents'  assertion, 
the  fact  that  some  Flash  memory  devices 
were  publicly  known  at  the  time  of  the 
original  investigation  is  not  dispositive 
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of  whether  Flash  memory  device*  can 
be  considertd  a  later-developed  product 
for  purposes  of  section  761(d)  of  the  Act 
rhe  Department  finds  that  the  evidence 

supports  the  conclusion  that  Flash 
Memories  were  being  developed  at  the 
ticie  of  the  original  investigation.  For 
example,  several  articles  subnriitled  by 
respondents  note  that  as  late  as  1990 
"many  of  the  technical  and  cost 
questions  that  plagued  flash  technology 
dunng  its  early  development  are  now 
being  resolved,  yet  certain  barriers  to 
commercial  success  must  still  be 
removed  '  jSee  "High  Demand.  Low 
iVice  Brighter  Flash-Memory  Market." 
Electronic  Business,  October  29,  1990,  at 
86).  Further,  numerous  technical  articles 
submitted  by  respondents  demonstrate 
'hat  technical  papers  on  Flash  Memories 
■-ontinue  to  be  submitted  well  after  the 
fihng  of  the  petition.  (See  for  example. 
NEC  comments.  July  25,  VMn.  at  exhibits 
■6. 17.  and  18.) 

Additionally,  although  respondents 
elsewhere  argue  that  the  European 
Community  decision  on  P^PROMs  is 
meaningless  in  the  current  context,  ivr 
find  some  of  the  EC's  comments 
instruct'.vf^  with  respect  to  whether 
Flash  FJ*ROMs  are  appropriately 
considered  iater-deN eloped  products. 
Specifically,  whiie  the  EC's  investigation 
of  EPROM  dumping  coxercd  the  period 
April  1986  to  March  1987,  the  EC  noted, 
in  its  like  product  determ.ination  that 
fajfterthe  investi;iation  pcnod.  a  new 
product  variation,  so-called  'Flash' 
FPF.OMs.  started  to  come  onto  the 
r^arke!.    (See  Official  Journal  of  the 
European  Commiinities.  12.391,  at  65/2 
and  65/4.)  The  fact  that  the  Council 
noted  that  Flash  EPROMs  started  to 
come  on  to  the  market  after  its 
investigation,  an  investigation  not  only 
begun  after  the  October  1985  filing  of  the 
U.S.  petition,  but  also  covering  a  time 
period  after  the  Department's  March 
1986  preliminary  affirmative 
determination,  indicates  that  despite 
respondents'  assertion  that  Flash 
Memories  were  publicly  known  at  the 
time  of  the  original  U.S.  investigation. 
Fl.ish  Memories  (either  based  on 
FPROM  or  EEPROM  technology)  were 
not  "developed"  for  purposes  of  section 
781(dj  of  the  Act. 

Although  Flash  EEPROM  technology 
was  publicly  discussed  prior  to  the 
initiation  of  the  origmal  investigation, 
the  evidence  on  the  record  in  this 
proceeding  supports  the  conclusion  that 
Flash  Memories  remiained  in 
development  at  the  time  of  the  original 
investigation.  Therefore,  we  reaffirm  our 
preliminary  ruling  that  certain  Flash 
memory  devices  are  later-developed 
products  within  the  meaning  of  the 


ptHtute.  As  a  result,  we  determine  thn! 
an  analysis  using  the  criteria  so?  forth  jn 
§  353.29(h)  of  the  Department's 
regulations  governing  later-developed 
product  deterrr.inations  is  appropriate. 

Ci>n:nwnl  7 

Respondents  argue  that  even  sf  i*  were 
appropriate  to  analyze  Flash  Memory  (»s 
a  later-developed  product.  Flash  is 
clearly  a  different  class  or  kind  of 
merchandise  from  EPROMs. 

DOC  Responsr 

We  disagree.  As  deJailed  in  our 
responses  to  comments  8  through  12,  we 
find  that  Fi.tsh  EPROMs  are  the  same 
class  or  kind  of  merchandis<;  as 
FPRO.Ms  and,  therefore,  are  within  the 
scope  of  the  suspended  investigation 
and  suspension  agreement  on  EPROMs 
from  Japan  Comments  8  through  12  (and 
the  Departments  responses  thereto) 
address  the  criteria  set  for'h  in 
§  353.29(h)  of  the  Department's 
regulations:  The  genera!  physical 
characteristirs  of  the  merchandise; 
purcha.ser  expectations:  end  use  of  the 
merchandise:  channels  of  trade;  and 
manner  of  advertisement. 

Comment  8 

With  respect  to  physical 
characteristics,  respondents  atgae  that 
the  Department  understated  the  physical 
differences  between  EPRO.Ms  and  one 
transistor  Flash  Memftries  while 
overstating  the  similarities.  Respondents 
state  that  structural  and  technical 
features  of  Flash  Memones.  including 
gate  oxide  thickness.  Fowler-Nordheim 
tunneling,  erase  control  and  other 
circuitry  on  the  chip,  larger  die  size,  and 
different  packaging,  demonstrate  that 
there  are  significant  physical  differences 
between  one  transistor  Flash  Memories 
and  EPROMs.  .^(xo'ding  to  respondents, 
these  differences,  which  are  related  to 
electrical  erasability,  result  in 
significant  differences  in  cost  and  price. 

Respondents  abo  argue  that  generic 
similarities  between  Flash  and  the 
EPROM  do  not  provide  justification  for 
the  Department's  preliminary  scope 
ruling.  Respondents  state  that  the  fact 
that  one  transistor  Flash  Memones 
evolved  from  EPROM  technology  is  an 
unpersuasive  basis  for  inclusion 
because  the  same  is  true  alwul  two 
transistor  Flash  Memones  and 
EPROMs  Further,  respondents  slate 
that  the  Department's  determination 
that  the  floating  gate  vvas  the  primary 
technological /structural  similarity 
between  Flwsh  and  ElPROMs  is  an 
equally  unpersuasive  basis  for  inclusion 
because  two  transistor  Flash  Memories, 
as  well  as  EtPROMs.  rj.)ntain  a  nonfing 
g.itc  for  memory  storage 


L^OC  Response 

As  we  staled 
detenninatu> 

physical  ch,i 
EPROMs  hn. 
significdni  «;■ 
determinatiuri 
of  the  sirnimr! 
expectaaons 


r  preliminary 

iprences  in 
s  between 


4  t  e  r :  .H 1 1  ( 


Mii,sr:  I'.,rK(  iMs  are  not  so 

'SLiii  m  a 
ifir;  ir.  >e  devices,  in  light 

]';f:h  !:;  'J'^es  and 

die  r.ci  me  same  class  or 
kind  of  merchandise. 

AdditionaUy.  the  Department  does  not 
consider  gate  oxide  differences  between 
Flash  EHlOMs  and  EPROMs  to  be 
significant.  We  recognize  that  there  are 
differences  between  f'''W(  )S1s  and  Flash 
ETOOMs.  However,  the  gate  oxide  and 
tunnelling  differences  between  El'ROMs 
and  Flash  EPROMs  do  not  merit  the 
exclusion  of  the  Flash  FPROM  from  the 
scope  of  the  suspensiu:  .ivri-ement.  The 
two  devices  are  fundamentally  similar 
in  their  design.  As  noted  in  several  of 
the  articles  submitted  by  respondents, 
the  Flash  EPROM  is  proiduced  using 
EPROM  production  processes.  Further, 
we  oeite  i':d!  '';■»•  r\i";ji!  Scaling  of 
El'HOM  ara;.rectvire  has  culminated  in 
the  successful  production  of  thin  gate 
oxide  which  allows  for  electrical 
erasability  via  Fowler-Nordheim 
tunneling.  Of  particular  relevance  is  the 
graph  entitled  "EPROM  Technology 
Development,"  which  charts  the 
precipitous  decline  in  the  thickness  of 
gate  oxide  utilized  in  petitioner's 
EPROMs.  In  petitioner  8  EPROM,  from 
1971  to  1991.  for  example,  gate  oxide 
thickness  has  fallen  from  1.200 
angstroms  to  100  angstroms.  [See  Memo 
to  File.  September  12, 1991.) 

Electrical  erase  circuitry  is 
incorporated  into  the  Flash  ETOOM 
primarily  to  prevent  overerasure.  The 
danger  of  overerasure  m  the  Flash 
EPROM  must  be  prevented  through  the 
construction  of  electrical  erase  control 
circuitry  specifically  because  petitioners 
chose  EPROM-based  architecture,  [i.e.. 
one  transistor  cell),  for  their  Flash 
EPROM.  (See  56  FR  at  64745.) 

Although  incorporation  of  electrical 
erasure  circuitry  necessitates  additional 
silicon.  Flash  EPROMs  remain 
considerably  smaller  than  EPROMs.  In 
addition,  as  we  discuss  below. 
petitioners  have  projected  that  their 
6Mb  Flash  EPROM  die  will  be  smaller 
than  their  BMb  EPROM  die. 

Respondents  correctly  obserxe  that 
EPROMs  are  housed  in  windowed, 
ceramic  packagps,  whereas.  Flash 
Memories  a'<  housed  in  plastic 
packages.  R   sp  >nitents  fail  to 
acknowledge  ^;  wpver.  that  OTPs  are 
housed  in  the  same  packages  as  Flash 
EPROMs.  The  OTP  was  mrluded  within 
the  scope  of  the  otigina;  s,i'[H--ided 


11604 


Federal  Register  /  Vol.  57.  No.  66  /  Monday.  April  6.  1992  /   Notices 


investigation  for  reasons  enumerated  in 
our  preliminary  determination.  The 
difference  in  packaging  between 
EPROMs  and  OTPs.  in  light  of  the  other 
salient  similarities  between  EPROMs 
and  OTPs.  was  clearly  not  significant 
enough  to  merit  its  exclusion  from  the 
scope  of  the  suspension  agreement. 
Similarly,  the  packaging  differences 
between  Flash  EPROMs  and  EPROMs. 
in  light  of  the  salient  structural 
similarities  between  the  Flash  EPROM 
and  the  EPROM.  are  not  significant 
enough  to  merit  its  exclusion  from  the 
scope  of  the  suspension  agreement.  [Id. 
at  64747  and  64748). 

Although  the  product  specifications  of 
Flash  EPROMs  result  in  extra  cost, 
industry  sources  correctly  predict  that 
these  costs  will  decline  as  mass 
production  of  Flash  EPROMs  begins.' 
Respondents  fail  to  acknowledge  that  all 
semiconductor  products  progress 
through  an  inversely-related  price/time 
continuum  in  which  costs  decrease  as 
production  increases.  Petitioners  predict 
that  the  price  of  Flash  EPROMs  will  fall 
below  the  price  of  EPROMs  at  the  8Mb 
level: 

|A|t  the  8Mb  generation.  Flash  EPROMs 
will  have  a  smaller  die  size  than  traditional 
UV  EPROMs.  a  factor  which  will  render 
Flash  EPROMs  less  costly  than  UV  EPROMs. 
(Petitioners.  August  9. 1991,  at  19.) 

Finally,  the  Department  does  not 
believe  that  significant  physical 
differences  exist  between  the  Flash 
EPROM  and  the  EPROM.  A  comparison 
of  the  design  of  a  Flash  EPROM  and  an 
EPROM  cell  reveals  their  essential 
similarity.  The  cell's  structure  is 
important  because  it  affects  the  cost  and 
functions  of  the  particular  non-volatile, 
rewritable  semiconductor  product.  Two 
transistor  cell  designs  are  utilized  in 
order  to  provide  byte-alterability,  an 
ability  that  neither  Flash  EPROMs  nor 
EPROMs  possess.^  Two  transistor  cell 


'  A  further  factor  offsetting  the  higher  cost  of  the 
Flash  EPROM  is  its  plastic  windowless  packaging 
which  is  significantly  cheaper  than  the  EPROMs, 

'  In  their  submission  of  [anuary  13. 1992. 
respondents  argue  that  the  number  of  transistors 
contained  In  a  cell  is  not  significant,  and  that  not  all 
two  transistor  cell  structure  devices  provide  byte 
alterabihly.  iByte  alteration  is  the  process  by  which 
a  specific  byte  address's  contents  are  erased  and 
then  rewritten.)  Similarly.  Ihey  slate  that  certain 
one  transistor  cell  devices  provide  byte  allerabilily 
[Cf:  Respondents,  [anuary  13.  ^992.  pnssim.  and 
Toshiba.  July  25. 1991  at  41). 

While  the  Department  acknowledges  ihal  the 
Toshiba  triple-poly  Flash  contains  what  "amounts" 
to  a  two  transistor  cell  structure,  we  suspect  that 
the  Toshiba  triple  poly  has  the  potential  lo  byte- 
erase,  but  Ihe  manufacturer  chose  not  lo  equip  the 
product  with  the  additional  mechanisms  necessary 
for  b>  le-crase. 

Respondents  never  disprove  the  Deparlmenls 
central  conlenlion  that  the  select  gale  in  Ihe 
E'PROM  is  responsible  for  the  provision  of  byte- 


structures  are  also  less  dense  and 
therefore  more  costly  than  one  transistor 
cell  structures.  As  we  explained  above. 
Flash  EPROM  die  sizes  are  predicted  to 
equal  EPROM  die  sizes  at  the  8Mb  level. 
.At  this  density.  Flash  EPROM  prices  are 
predicted  to  drop  below  EPROM  prices. 
It  is  clear  that  erasable  Flash  EPROMs 
should  be  considered  the  direct 
descendants  of  EPROMs.  The  following 
citation  that  we  include  in  our 
preliminary  determination  remains 
strikingly  opposite. 

The  inost  important  underKing 
characteristic  of  flash  memories  is  that 
they're  a  derivative  of  EPROM.  not  E^PROM 
or  sialic  RAM  technology.  (Computer 
Design.  March  1. 1989  at  30.)  (Emphasis 
added.) 

Comment  9 

Respondents  argue  that  Flash 
Memories  (both  one  and  two  transistor 
cell  types)  are  currently  used  for 
completely  different  end  uses  than 
EPROMs.  Respondents  further  argue 
that  the  different  end  uses  demonstrate 
that  Flash  Memories  are  not  simply  a 
better  EPROM.  but  that  they  are  a 
separate  and  distinct  class  or  kind  of 
merchandise.  Respondents  argue  that 
these  applications — replacing  the  floppy 
disk,  the  hard  disk  drive,  and  E^PROMs. 
as  well  as  being  poised  to  replace 
dynamic  random  access  memories 
(DRAMs) — demonstrate  the  absurdity  of 
the  Department's  preliminary  ruling  that 
Flash  Memories'  electrical  erasure 
component  is  simply  an  improvement  of 
an  ancillary  feature.  Respondents  state 
that  the  following  uses  currently  exist 
for  Flash:  (1)  Flash  Memories,  in  the 
form  of  Flash  Memory  Cards,  are 
ceplacing  the  floppy  disk;  (2)  Flash 
Memory  cards  are  also  replacing  the 
hard  disk  drive;  (3)  Flash  Memories  are 
also  replacing  E^PROMs  in  areas  where 
on-board  and  remote  reprogramming  are 
important;  and  (4)  Flash  Memories  are 
poised  to  replace  DRAMs  when  their 
prices  and  densities  become 
competitive. 

DOC  Response 

We  disagree.  While  Flash  EPROMs 
are  replacing  different  storage  media  in 
certain  applications,  more  tellingly, 
Flach  EPROMs  are  currently  replacing 
EPROMs.  Respondents  do  not  deny  that 
Flash  EPROMs  are  substituting  for  and 
replacing  EPROMs.  Rather,  they  confuse 
the  issue  by  arguing  that  Flash  EPROMs 


allerabilily  and  that  Ihe  select  gale  adds  to  the  size 
of  E'PROM  and  results  In  extra  cost.  As  established 
in  this  final  determination.  Ihe  Flash  EPROM  Is 
based  on  one  transistor  cell  F.PROM  sti'uclure. 
cannot  provide  bytc-allerabilily.  and  will 
approximate  the  EPROM  in  si/e  and  cost  at  ihe  8.Mb 
level. 


are  replacing  other  memory  devices.  In 
fact,  Flash  EPRONfs  provide  users  the 
same  thing  ihdt  EPROMs  do — erasable 
(albeit  electrically)  programmable  read 
only  memory. 

As  EPROM  manufacturers  begin  lo 
discontinue  EPROM  production  at 
higher  densities  because  of  erasure 
difficulties  associated  with  UV 
EPROMs.  they  will  substitute  Flash 
EPROMs  for  end  uses  previously 
fulfilled  b\  EPROMs,  Substitution  of 
Flash  EPROMs  for  L'V  EPROMs  has 
already  begun  to  occur.  Respondents 
included  a  chart  that  clearly  reveals  that 
Flash  EPROMs  can  replace  UV  EPROMs 
in  56%  of  UV  EPROMs'  applications. 
This  supports  the  Department's 
determination  that  the  Flash  EPROM  is 
replacing  the  UV  EPROM  As  the  Flash 
EPROM  becomes  increasingly  price 
competitive,  buyers  will  clearly  choose  a 
Flash  EPROM  rather  than  an  EPROM. 

The  Flash  EPROM  is  an  EPROM  that 
can  achieve  what  its  prototype  and 
ancestor  (the  EPROM)  could  not:  Low 
cost,  high  density,  non-volatility,  and 
easy  bulk  rewntabil.ty  The  original 
EPROM  failed  on  the  last  specification, 
namely,  easy  bulk  rewritability.  The 
Flash  EPROM,  conversely,  satsfies  all 
four  criteria.  Flash  EPROMs  and 
EPROMs  mimic  magnetic  media,  except 
Flash  EPROMs  and  EPROMs  benefit 
from  solid-state  anatomy.  Because  of  the 
shortcomings  of  UV  erase  EPRO\Js, 
electrical  erase  EPROMs  are  making  the 
UB  EPRO.M  obsolete.  The  UV  FPROMs 
obvious  successor  is  the  Flash  EPROM. 
We  also  note  that  neither  the  EPROM. 
nor  the  Flash  EPRO.M.  in  situtations 
where  byte-aiterabiiity  is  required,  can 
replace  byte-alterable  E^PROMs, 
DRAMs,  or  static  random  access 
memories  (SPA.Ms).  In  contrast,  a  Flash 
E^PROM  that  is  capable  of  byte-erase 
and  can  be  produced  cheaply  at  high 
densities  could  replace  a  DRAM. 

Comment  10 

Respondents  argue  that  erasability, 
not  non-volatility,  is  Flash  Memory's 
primary  use.  Respondents  state  that 
while  non-volatility  is  not  an 
insignificant  feature,  it  is  not  the 
primary  feature  as  is  apparent  from  the 
end  uses  of  Flash,  Further,  respondents 
slate  that  the  end  uses  of  Flash 
Memories  have  in  common  the 
requirement  of  electrical  erasability; 
nonvolatility  is  an  added  bonus. 

DOC  Response 

It  is  clear  that  the  provision  of 
electrical  erasability  without  non- 
volatile storage  capacity  would  not  be 
noteworthy.  The  singularly  definitive 
and  innovative  aspect  of  the  Flash 
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Fl'ROM  or  EPROM  is  its  provision  of 
i'Oth  pr^sable  and  non-volatile  storage 
r.Tpabilify^  VVithoi:t  the  provision  of  non- 
>.  -latility".  the  Flash  EPROM  or  EPROM 
would  he  an  e\ppnsi\e  random  acces;- 
memory  (RAMI  semicondurtor  chip 
lacking  byte  alterabiHly.  Although 
electrical  erasnbiiity  is  an  important 
aspect  of  the  Flash  EPROM.  it  is  clearly 
^n\  the  primary  use. 

FPROMs  were  originally  marketed  as 
rewritable,  non-volatile  memory  chips. 
Their  non-volatile  rewritability 
distinguished  them  from  DRAMs  and 
SRAMs  which  are  rewritable,  but 
volatile.  The  revolutionary  feaure  of  the 
EPROM  was  its  rewritability  in  the 
context  of  its  non-volatility.  Non- 
volatility  and  rewritability  are  novel  and 
invaluable  only  in  combination.  They 
are  commonplace  individually  {e.g.,  read 
only  memory  (ROM)  is  non-volatile  but 
non-rewritabif».  and  R.AM  's  rewritable 
but  volatile) 

Several  passa^jes  m  a  recent  article 
regarding  Fiash    memory  devices" 
succinctly  emphasize  the  importance  of 
the  prpscnre  or  absence  of  non-volatility 
m  Flash  EPROM.-^  and  RAM 
semiconductor  ch.ps 

Unlike  RAM  chips  thry  retain  information 
when  the  computer  is  turned  off  and  thus 
make  it  unnerr.ss.irv'  to  use  bulky  disk-drive 
storage  systems  in  iighl-weight  computers 
such  as  laptops  '   '   '.  RAM  memory  is 
cheap  and  reliable,  but  it  has  a  major 
shortcoming:  RAM  chips  lose  the  information 
they  hold  when  the  power  is  turned  off  *  *  '. 
One  great  advantage  of  flash  memory  chrps  is 
that  they  are  "non-volatile" — that  is,  they 
hold  whatever  is  stored  in  them  when  the 
power  is  off  (Washinglon  Post.  February  6. 
1992.  al  1  and  24.) 

Respondents'  statements  on  the 
importance  of  solid  state  non-volatility 
are  misleading.  Respondents  confuse  the 
issue  by  stating  that  magnetic  storage 
media  are  also  non-volatile,  but  neglect 
to  acknowledge  that  those  products  are 
not  comparable  because  they  are  motor- 
driven  magnetic  storage  media,  not  solid 
state  electronic  semiconductor  storage 
media  products  like  the  EPROM  or  the 
Flash  EPROM.  Flash  EPROM 
semiconductors  mimic  magnetic 
storage's  non-volatility  and  provide  bulk 
rewritability. 

Respondents'  contention  that 
electrical  erasability  is  the  primary  end 
use  of  Flash  EPROMs  is  erroneous.  If  the 
Flash  EPRO.M  vvcf-e  merely  electrically 
erasable,  and  not  non-volatile,  its 
purported  end  uses  would  not  exist. 
Non-volulile  Flash  EPRO.Ms  are 
replacing /ton- i'()/o/;7tf  magnetic  storage 
because  they  represent  a  non-volalJlc 
solid-state  electronic  semiconductw 
alternative  to  non-volatile  energy - 
hungry,  mechanical-breakdown  prone. 


mutordni  t-n  magiuitic  suiraj,'* .  Non- 
volatiiity  m  tandem  with  electrical 
erasability  is  the  most  important 
criterion,  no!  elt  ( trical  erasability  alone. 

In  conclusion  the  uses  of  the  Flash 
EPROM.  because  of  its  non-volatility 
and  erasability  are  similar  to  the  use  of 
the  EPROM.  As  discussed  above,  these 
similarities  outweigh  the  erasure 
methodology  difft^erues  b*  :vvi  ^n  the 
Flash  EPROM  and  ;n»  i,.  r<'A  tNi 

Comment  11 

Respondents  argue  that  Flash  memory 
cards  are  already  sold  through  different 
channels  of  trade  than  EPROMs. 
Respondents  state  that  while 
semiconductor  products  are  typically 
sold  wholesale  by  a  semiconductor 
manufacturer,  either  directly  or  through 
a  distributor,  to  an  original  equipment 
manufacturer.  Flash  memory  cards  are 
being  sold  retail  to  the  general  public. 
Further,  repondents  assert  that  this 
retail  sale  of  Flash  Memory  represents  a 
significantly  different  channel  of  trade 
from  EPROMs. 

DOC  Response 

While  respondents  argue  that  Flash 
memory  cards  are  being  sold  at  retail, 
they  provide  no  evidence  or  argument 
concerning  Flash  EPROMs.  In  addition, 
respondents  fail  to  provide  any 
information  that  would  lead  the 
Department  to  determine  that  all  Flash 
EPROMs  are  incorporated,  by 
semiconductor  manufacturers,  into 
cards  for  distribution  solely  through 
retail  sales  to  the  general  public.  We 
also  note  that  this  scope  determination 
concerns  the  Flash  EPROM.  not  the 
Flash  memory  card. 

Comment  12 

Respondents  argue  that  petitioners' 
own  advertisements  demonstrate  the 
different  qualities  of  Flash  Memories. 
Stating  that  the  petitioners'  brochure 
contrasts  its  Flash  memory  card  with 
other  memory  alternatives  (disk.  SRAM, 
DRAM.  E^PROM.  OTP/EPROM,  and 
Masked  ROM),  respondents  assert  that 
when  advertisements  include  more  than 
one  product  specifically  for  the  purpose 
of  differentiating  those  products,  then 
the  Department  must  conclude  that  the 
products  are  advertised  and  displayed 
differently. 

DOC  Response 

The  Department  does  not.  and  cannot. 

determine  that  comparative  advertising 
equates  to  significant  differences  in 
methods  of  advertisement  and  display. 
The  fact  that  petitioners  advertisements 
differentiate  between  Flash  Memories 
and  other  memory  alternatives 
demtwistrales  thai  both  prcxiucls. 


although  compared  in  advertisements, 
are  in  fact,  advertised  and  displayed  {or 
the  purpose  of  reaching  the  same 
consumer.  Further,  petitioners' 
advertising  of  the  Flash  EPROM 
supports  the  Department's 
determination  that  the  Flash  EPROM.  as 
an  improvement  of  the  EPROM.  is 
intended  as  a  substitute  for  the  EPROM 
One  of  petitioners'  advertisements 
(which  is  included  in  respondents' 
submission)  predicts  Flash  EPROM's 
replacement  of  EPROMs. 

(The  ease  and  speed  of  Flash  EPROM 
rewrite)  means  you  can  gel  rid  of  all  your 
"spare"  EPROMs  and  costly  LTV -erase 
equipment.  (Respondents.  |uly  25. 1991.  at 
Attachment  13.) 

The  overt  advertising  message  is  to 
replace  EPROMs  with  Flash  EPROMs. 

Final  Determination 

The  Department  determines  that  Flash 
Memories  are  later-developed  products 
for  purposes  of  section  781(d)  of  the  Act. 
Further,  based  on  an  analysis  of  the 
criteria  of  19  CFR  353.29(h).  the 
Department  determines  that  Flash 
Memories  based  on  the  one  transistor 
EPROM  technology  are  the  same  class 
or  kind  of  merchandise  as  EPROMs  and. 
therefore.  Flash  Memories  are  within  the 
scope  of  the  suspended  investigation 
and  suspension  agreement  on  EWlOMs 
from  Japan. 

This  determination  is  issued  in 
accordance  with  S  353.29(d)(5)  of  the 
Department's  regulations. 

Dated:  March  28. 1992. 
|oseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Coaipliance. 
jFR  DOC.  92-7839  Filed  4-3-92;  a-45  am) 

BILLING  CODE  3S10-OS-M 


Ari"ijrii.st''at;Ori 


a'lc  Atr-M:i!>p*"ier!C 


Guit  ot  Mexico  f 'sripry  M;r 
Council;  Public  Mee*  nq 


PiQf'T'.pnX 


AGENCY:  National  Marine  Fisherie* 
Service.  NOAA.  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  will  hold  a  public 
meeting  of  its  Mackerel  Advisory  Panel 
(Panel)  on  April  30. 1992.  from  9  a.m. 
until  3  p.m.,  at  the  Landmark  Hotel- 
Melairie.  2601  Severn  Avenue.  Metairie. 
lA. 

The  Panel  will  review  the  report  of  the 
Mackerel  Stock  Assessment  Panel  and 
review  the  status  report  on  Mackerel 
Amendment  «6. 

For  more  information  contact 
Terrance  R  b  arv  Cutf  of  Mexico 
Fishery  N',uf;a«!;ii.-n!  l.our,cil.  54W  West 
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Kennedy  Boulevard,  suite  881.  Tampa. 
FL;  telephone:  (813)  228-2815. 

Dated:  March  31, 1992. 
David  S.  Crastin, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  Doc.  92-7795  Filed  4-3-92:  8:45  am) 

BltUNG  COOC  3510-22-M 


Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will  hold 
public  meetings  of  its  Committees  from 
April  28-29. 1992,  at  the  Landmark 
Hotel-Metairie.  2601  Severn  Avenue, 
Metairie.  LA. 

On  April  28, 1992.  from  1  p.m.  until  5 
p.m.,  the  Standing  and  Special  Reef  Fish 
Scientific  and  Statistical  Committee  will 
meet  to  review  the  Reef  Fish  Stock 
Assessment  Panel  report. 

On  April  29, 1992,  the  following 
Committee  will  meet:  The  Standing 
Scientific  and  Statistical  Committee  will 
meet  from  8  a.m.  until  10:30  a.m.,  to 
review  the  Generic  Amendment  on 
Permitting  and  Reporting;  the  Standing 
and  Special  Red  Drum  Scientific 
Statistical  Committee  will  meet  from 
10:30  a.m.  until  11:30  a.m.,  to  review  Red 
Drum  Amendment  «3;  and  the  Standing 
mA  Special  Mackerel  Scientific  and 
Statistical  Committee  (SSMSSC)  will 
meet  from  12:30  p.m.  until  2:30  p.m..  to 
review  the  report  of  the  Mackerel  Stock 
Assessment  Panel,  and  from  2:30  p.m. 
until  4:30  p.m..  to  review  the  report  of 
the  Mackerel  Socioeconomic 
Assessment  Panel. 

For  more  information  contact  Wayne 
E.  Swingle,  Executive  Director,  Gulf  of 
Mexico  Fishery  Management  Council, 
5401  West  Kennedy  Boulevard,  suite 
881.  Tampa,  FL;  telephone:  (813)  228- 
2815. 

Dated:  March  31, 1992. 
David  S.  Crestin, 

Deputy  Director  Office  of  Fisheries 
Conservation  and  .Management.  National 
Marine  Fisheries  Service. 
[PR  Doc.  92-7797  Filed  4-5-92;  8:45  am] 

BILUNa  COOC  3S10-22-M 


North  Pacific  Fishery  Marager-er* 
Council:  Public  Meetings 

agency:  Nationai  Marme  j-:sheries 
Serv  :e.  NOAA,  Commerce. 
The  North  Pacific  Fishery 
Ntanagement  Council's  Moratorium 
Committee  (Committee)  will  meet  on 
■April  15, 1992.  beginning  at  9  a.m..  at  the 


Alaska  Fisheries  Science  Center.  7800 
Sand  Point  Way  NE..  room  2079.  Seattle. 
Washington. 

The  committee  will  receive  a  briefing 
on  the  draft  analysis  of  a  proposed 
moratorium  on  entry  to  all  fisheries 
under  the  jurisdiction  of  the  North 
Pacific  Fishery  Management  Council. 

For  more  information  contact  Jim 
Cornelius,  North  Pacific  Fishery 
Management  Council.  P.O.  Box  103136, 
Anchorage,  AK  99510;  telephone:  (907) 
271-2809. 

Dated:  March  31. 1992. 
David  S.  Crestin. 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  92-7796  Filed  4-3-92;  8:45  am) 

BILUNG  COO€  3S10-22-M 


Inter*  -0  Co"duc*  a  -^d 

c  Meeting  on 

Sites  To  Be  Cons  ;k'  cd 

ir 

Nomination  as  Co-^^r      * 

-"♦s  to  the 

Proposed  San  Franc  s- 

Bay  National 

Estuarine  Researcn  .'-s2_e.'ve 

agency:  Sanctuaries  and  Reserves 
Division  (SRD).  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (N'OS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 
ACTION:  Public  meeting  notice. 

SUMMARY:  San  Francisco  State 
University,  of  the  State  of  California, 
intends  to  conduct  public  meetings  on 
April  21  and  22, 1992  to  discuss  the 
nomination  of  sites  as  components  of 
the  proposed  San  Francisco  Bay 
National  Estuarine  Research  Reserve 
(SFBNERR).  San  Francisco  State 
University  is  identifying  estuarine  areas 
in  an  effort  to  establish  a  multi- 
component  system  for  reseach  and 
education  which  adequately  represents 
the  major  estuarine  characteristics  of 
the  San  Francisco  Bay  ecosystem.  Sites 
ultimately  designated  as  components  of 
the  SFBNERR  will  be  used  by 
researchers,  educators  and  the  general 
public  to  study  estuarine  ecology  and 
related  issues.  Site  selection  criteria  are 
based  on  ecological  representativeness, 
value  for  research  and  education,  and 
practical  management  considerations. 
Following  the  public  meetings,  a  site 
nomination  document  will  be  developed 
based  on  existing  research  documents 
and  literature,  and  comments  received 
from  NOAA,  the  SFBNERR  advisory 
committee  and  the  general  public.  The 
final  site  selection  document  will  then 
be  sent  to  the  Governor  of  California  for 
approval.  If  approved,  the  Governor  will 
forward  the  site  selection  package  and  a 


nomination  letter  to  NOAA  for  final 
clearance.  Once  site  selection  has  been 

established,  the  process  of  preparing  a 
Draft  Environmental  Impact  Siatement 
and  Draft  Management  Plan  for  the 
approved  site(s)  will  commence. 
All  interested  individuals  and 
organizations  are  encouraged  to  attend 
the  public  meetings.  Written  comments 
for  site  nominations  are  also  invited.  An 
information  packet  on  the  proposed 
SFBNERR  will  be  available  at  the 
meeting. 

DATES  AND  LOCATIONS:  The  public 
meetings  wiil  be  held; 

•  April  21, 1992  at  7  30  p  m.  at  the 
California  Maritime  Academy 
Auditorium,  200  Maritime  Academy 
Drive.  Vallejo  California.  Phone:  707/ 
648-4200. 

•  April  22,  1992  at  7:30  p  m.  at  the  Fort 
Mason  Center  Firehouse,  San  Francisco. 
California.  Phone:  415/441-5706. 

FOR  FURTHER  INFORMATION  CONTACT: 
.MiKi?  V  asey.  Coordinator,  San  Krancisco 
Bay  National  Estuarine  Research 
Reser\'e  Project,  c/o  Department  of 
Biology,  San  Francisco  State  University, 
1600  Holloway  Avenue,  San  Francisco, 
California  94132.  415/338-1957;  or 
Steven  G.  Olson,  Pacific  Region, 
Sanctuaries  and  Reserves  Division, 
National  Oceanic  and  Atmospheric 
Administration,  1825  Connecticut 
Avenue  NW.,  Washington,  DC  20235. 
202/606-4128. 

Federal  Domestic  Assistance  Catalog 
Number  11.420. 

(Coastal  Zone  Management)  National 
Estuarine  Research  Reserves. 

Dated:  March  27. 1992. 
John  |.  Carey, 

Deputy  Assistant  Administrator  for  Ocean 
Services. 
|FR  Doc.  92-7763  Filed  4-3-92;  8:45  am| 

BILLING  CODE  3S10-0S-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Equal  Opportunity 
Management  Institute;  Meeting 

AGENCY:  Defense  Equal  Opportunity 

Management  Institute  Board  of  Visitoia 
iDF.OMIBQV).  DOD. 
ACTION:  N'otice  of  meeting. 

summary:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Defense 
Equal  Opportunity  Management 
Institute  Board  of  Visitors  (DEOMl 
BOV).  The  purpose  of  the  DEOMl  BOV 
is  to  serve  as  an  external  source  of 
expertise  to  ensure  periodic  review  of 
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the  ojbectives,  policies,  and  operations 
of  DFOMI.  The  Board  meets  annually. 

DATES:  May  12, 1992  (Agenda  follows). 

ADDf^ESSES:  The  Defense  Equal 
(IppDrt'iP.ity  Management  Institute. 
r<i'r:;;k  Air  Force  Base.  Florida. 
AGENDA:  Sessions  will  be  conducted  and 
iM  i  be  open  to  the  public  as  indicated 
below. 

Tuesday.  May  12,  1992 

8  a.m.-ll  a.m. — Review  of  minutes  from 

last  meeting.  Presentation  of  New 

Business. 
11:30  a.m.-l  p.m. — Luncheon  (by 

Invitation). 
1  p.m.-4:30  p.m. — General  Conference 

Artivities 

fOR  FURTHER  INFORMATION  CONTACT: 

IT  K.E.  Simpson,  USN.  Directorate  of 
Liaison  &  External  Training,  Defense 
Equal  Opportunity  Management 
Institute.  Patrick  AFB,  FL  32925-6685: 
telephone  f407)  494-5979. 
SUPPLEMENTARY  iNFORMATION:  The 

fuilowmg  rules  and  regulations  will 
govern  the  participation  by  members  of 
the  public  at  the  Board  of  Visitors 
meeting: 

(1)  Members  of  the  public  are 
permitted  to  attend  all  Board  sessions 
conducted  in  pursuit  of  the  Board's 
charter. 

(2)  Interested  persons  may  submit 
written  statements  for  consideration  by 
the  Board  and/or  make  oral 
presentations  of  same  during  the 
meeting. 

(3)  Persons  desiring  to  make  oral 
presentations  or  submit  written 
statements  to  the  Board  must  notify  the 
point  of  contact  listed  on  page  one  no 
later  than  April  30. 1992. 

(4)  Length  and  number  of  oral 
presentations  to  be  made  will  depend  on 
the  number  of  such  requests  received. 

(5)  Persons  submitting  written 
statements  only  for  inclusion  in  the 
minutes  of  the  meeting  must  submit  one 
copy  no  later  than  five  days  after  the 
meeting  adjourns. 

(6)  Other  new  items  from  members  of 
the  public  may  be  presented  in  writing 
to  any  DEOMI  BOV  member  for 
transmittal  to  the  BOV  Chair  or 
Commandant,  DEOMI,  to  consider. 

(7)  Members  of  the  public  will  not  be 
permitted  to  enter  into  oral  discussions 
conducted  by  the  Board  members  at  an> 
nf  the  meeting  sessions;  however,  they 
v\ill  be  permitted  to  reply  to  any 
questions  directed  to  them  by  the 
members  of  the  Board. 

(8)  Members  of  the  public  will  be 
permitted  to  orally  question  any 
scheduled  speakers  if  recognized  by  the 
Chair  and  if  time  allows  after  (he  nfficiai 


participants  have  asked  questions  and/ 
or  made  comments. 

Dated:  March  30, 1992. 
Linda  Bynum. 

OSD  Federal  Register  Liaison  Officer. 

Deportment  of  Defense. 

|FR  Doc  92-7757  Filed  4-3-92:  8:45  am| 

BIU.INC  CODE  3«10-01-M 


United  States  Court  of  Military  Appeals 
Code  Conimittee  Meeting 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  This  notice  announces  the 
forthcoming  public  meeting  of  the  Code 
Committee  established  by  Article  146, 
Uniform  Code  of  Military  Justice,  10 
U.S.C.  946,  to  be  held  at  3:15  p.m.  on 
May  1.  1992.  in  the  Marvin  Center  of  the 
George  Washington.  University.  BOO  21st 
Street  NW..  Washington.  DC  20052.  The 
agenda  for  this  meeting  will  include 
consideration  of  the  number  and  status 
of  pending  cases;  uniformity  of 
sentencing  policies:  and  proposed 
changes  to  the  Uniform  Code  of  Military 
Justice,  10  U.S.C.  801  et  seq..  and  the 
Manual  for  Courts-Martial.  United 
States.  1984,  as  well  as  other  matters 
relating  to  the  operation  of  the  Uniform 
Code  of  Military  Justice  throughout  the 
Armed  Services. 
dates:  May  1. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ihonias  K.  Grandha::.  Clerk  of  Court, 
United  States  Court  of  Military  Appeals. 
450  E  Street  NW..  Washington.  DC 
20442-0001,  telephone  (202)  272-1448. 

Dated:  March  30, 1992. 
L.M.  Bynum. 

.4  llernate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  92-7758  Filed  4-3-92;  8:45  am| 

BILLING  CODE  3eiO-01-M 


Department  of  the  Army 

Discovery  of  Human  Skeletal  Remains 
at  the  Memorial  Park  Site.  Lock  Haven, 
PA 

agency:  U.S.  Army  Corps  of  Engineers, 
Baltimore  District,  DOD. 
action:  Notice  of  discovery  of  human 
skeletal  remains  at  the  Memorial  Park 
Site.  Lock  Haven.  Pennsylvania. 

summary:  Pursuant  to  the  Native 
\irif  'ic.in  Graves  Protection  and 
Repatriation  Act  of  1990,  section  5(d)(3), 
the  Corps  of  Engineers  hereby  gives 
notice  ■[  'ti4ij.(  suits  of  the  discovery  of 
Native  American  remains  at  Lock 
Haven. 

Human  teeth  and  bone  were 
recovered  from  the  Memorial  Park  Site 


(36CN164),  Lock  Haven.  Pennsylvania. 
Unfortunately,  they  are  poorly 
preserved,  fragmentary  and  incomplete. 
Bony  landmarks  that  indicate  age  and 
sex  are  absent;  however,  an  assessment 
of  age  has  been  made  based  on  the 
current  state  of  the  bones  and  tooth 
wear. 

F  0  «  f  V  P  '  H  f:  R  I N  f  O  R  M  A  T  i  O  H  C  O  N  T  ACT 
iMS.  ivi;iiii    **  uuuh  I'tJWj  ^^..—^^rui.,  U.O. 

Army  Corps  of  Engineers.  Attn:  CENAO- 
PL-EA.  P.O.  Box  1715,  Baltimore.  MD 

Su£>Pu,£wfcNTAf.»  .NFORMAT.'ON   :  luman 
skeletal  remains  were  recovered  from 
two  features,  each  apparently 
containing  a  single  burial.  Both  features 
contained  charcoal  and  burned  animal 
bones:  the  human  bones,  however  were 
not  burned.  The  skeletal  remains  found 
in  two  features.  Tooth  crown  enamel, 
the  cranium  and  thick  dense  parts  of  the 
femur  were  found.  Even  though  the 
remains  are  weathered  they  have  intact 
external  surfaces.  Tooth  roots  and 
enamel  are  only  visible  as  a  powdery 
residue  within  some  of  the  crowns.  The 
teeth  found  in  the  first  feature  have 
calculus  and  small  caries  are  on  the 
posterior  teeth.  The  teeth  found  in  the 
other  feature  were  also  diseased  by 
slight  hypoplasias  on  the  mid-arch  teeth 
and  very  mild  calculus  on  the  posterior 
teeth.  Also  present  in  the  later  feature 
are  parts  of  the  sphenoidal  wing  and 
maxilla. 

The  skeletal  remains  are  of 
indeterminate  sex.  In  regard  to  age, 
however,  the  remains  found  in  the  first 
feature  are  of  a  middle  aged  adult 
whereas  the  remains  in  the  other  feature 
.  are  of  a  young  adult.  The  actual  parts  of 
the  skeleton  recovered  from  the  first 
feature  are  portions  of  the  anterior 
cranium,  and  fragments  from  both  the 
anterior  lower  dentition  and  the  upper 
dentition.  No  disease  is  apparent  in  the 
cranium.  In  the  second  feature  portions 
of  the  mid-left  to  posterior  cranium,  part 
of  a  femur  and  fragments  of  dentition 
were  discovered.  Due  to  the  absence  of 
the  postcranium  (e.g.,  shoulder,  hip  and 
knee  joint  areas)  it  is  suggested  that  the 
only  deposit  in  first  feature  was  the 
cranium,  whereas,  the  cranium  as  well 
as  some  large  long  bones  were 
deposited  in  the  second  feature. 

Apparently  none  of  the  cultural 
material  discovered  in  the  features 
associated  with  human  remains  are 
grave  goods.  These  artifacts  seem  to  be 
village  debris  consistent  with  the 
artifacts  found  in  features  that  did  not 
have  associated  human  remains. 
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Itemization  ard  Descr^pfic.n  ot  the  H'!':ia:i  ^k. '■•'?■>:  Remains 


FS  (math)  and  items 


Description 


562 — Several  small  enamel  Iragments 


1076—1 

1296  '—Several 

mer.ts. 


kagment 


cranial   arid  enamel   trag- 


534—14  enamel  fragments i  Not  reconstructible  Represent  (oor  or  live  permanent  premolaf  and  moiar  jrovns  rieve^  iraofr>-"r;  sf>c*  O'^ar  sut 

bght  wear  facets  No  observable  patfiology.  Probably  belonged  to  a  young  aduv  S5»  unknowr 

f*>t  reconstructible.  Represent  an  unsicied  upper  second  premolar.  possiDt>  another  promoiar  s'xi  rigtit  (7)  upper 
first  and  second  mol»s  of  (he  permanent  dentition.  Motars  show  buccal  pits;  molars  and  secono  premolar  sfww 
laHit  interstitial  facets  and  mikj  occlusal  polish  No  observable  pathology.  Probably  betongea  ic  a  yoong  acutt.  s6« 
unknown 

Represents  a  permanent  premolar  (part  of  occlusal  surface),  showing  little  wear  Probably  belongs  to  the  same 
individual  represented  above. 

Hot  reconstructible  Represents  parts  of  the  anterior  upper  splanchno  and  neuro-cranium  and  several  teeth  Bones 
represented  are  tfie  middle  frontal,  nghf  petrous  temporal,  unsided  sphenoid,  and  nght  maniia  Teeth  represented 
are  all  upt>er  permanent,  and  lower  permanent  anterior  to  ttie  molars.  The  teeth  she*  mild  ;o  moderate  weav  wt^ 
Spot  dentin  exposure  on  tt>e  canines  arxl  premolars,  and  planar  wear  on  the  m,olars.  No  observable  pathology  on 
the  cranial  fragments  Moderate  calculus  on  molars  canes  on  all  right  and  third  left  upper  molars,  and  on  lower 
right  second  premolar.  Probably  belonged  to  an  earfy  middle-aged  adu't,  sex  unhrrown. 

Not  reconstructible.  Represents  parts  ol  the  mid-lefl  to  posterior  neuroaanium,  unsided  upper  leg,  and  the  lower 
denw.'on.  Bones  represented  are  midline  and  unsided  occipilal.  left  petrous  temporal,  left  sphenoid,  and  unsided 
upper  to  mid-shaft  diapfiysis  of  femur.  Teeth  represented  are  all  lower  perrr.anerri  anterior  to  the  third  molars,  and 
one  upper  nght  canine.  The  teeth  stiow  fight  wear  arid  no  dentin  exposure  No  observaole  pathology  on  the 
cranial  or  femur  fragments.  Mild  caicuhjs  on  molars;  very  faint  linear  hypo-plasias  and  discoloration  on  the  canines 
j     and  possibly  premolars;  no  canes.  Probably  belonged  to  a  young  adult,  sex  unknown. 

'  Copies  of  tt>e  ongmal  skeletal  inventory  and  observation  stieets  tor  matenals  are  catalogued  as  field  specimen  numbers  1296  and  1297. 


1297  ■—Several  cranial,  enamel  and  lemur 
fragments.  i 


Keoneth  L.  Deoton, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  92-7903  Filed  4-3-92:  8:45  am| 

BiLUNG  COOe  3710-0»-M 


Depart.-n^'-»  cf  !h*  Mavy 

Recorc!  ct  Oecsior  Cc^cc'irig 
C'pe'at'on  of  ''^'•i  El«c*ro'rmgn*>*'C 
Pulse  Raaio-rrequenc*  civironment 
SiniLiator  for  S^\o%  E-^  press  II)  in  the 
G;.i'f  of  Mexico 

Kursuant  lo  section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508),  the  Department  of 
the  Navy  announces  its  decision  that 
there  is  not  at  this  time  a  requirement 
for  EMPRESS  II  operations  in  the  Gulf  of 
Mexico  and  that  the  No  Action 
alternative  has  been  chosen. 

Since  distribution  in  November  1991 
of  the  Final  Environmental  Impact 
Statement  (FEIS)  for  proposed 
EMPRESS  II  operations  in  the  Gulf  of 
Mexico,  continuing  fiscal  pressure  on 
the  Nav>'  budget  has  forced  reductions 
in  EMPRESS  II  testing.  As  a  result,  all 
anticipated  testing  can  be  performed  in 
a  single  operating  area.  The 
documentation  provided  satisfies  all 
operational  and  environmental  concerns 
and  would  otherwise  support  selection 
of  alternatives  2  and  3,  as  described  in 
the  FEIS.  Selection  of  the  No  Action 
alternative  allows  the  continuation  of 
EMPRESS  operations  in  the  VACAPES 
operating  area. 

The  Navy  will  retain  alternatives  2 
and  3  as  feasible  operating  areas  if 


funds  are  again  available  to  support 
EMPRESS  II  testing  in  the  Gulf  of 
Mexico.  In  that  event,  the  Nav^  will 
comply  with  the  requirements  of  NEPA, 
including  public  notification  and 
interaction. 

Alternative  2  continues  to  be  the 
preferred  operating  area  for  testing  in 
the  Gulf  of  Mexico.  Alternative  3 
provides  reduced  impact  to  fishing  and 
oil  concerns  and  is  the  environmentally 
preferred  alternative,  but  it  presents 
significant  operational  difficulties. 
Alternative  1  is  environmentally 
unacceptable  because  of  the  potential 
impact  on  oil  platforms,  lightering 
operations,  and  adjacent  air  combat 
maneuvering  range  operations  caused 
by  proximate  ship  movements  in  the 
EMPRESS  II  operation. 

Alternative  concepts  to  EMPRESS  II 
operations  that  were  evaluated  included 
Analysis  and  Computer  Modeling: 
Laboratory  Testing,  including  Scale- 
Model  Testing  and  Direct-Injection 
Testing;  Land-Based  EMP  Simulator 
Testing;  and  Coastal  Operating  Sites. 

The  Alternative  concepts  were  not 
acceptable  for  the  following  reasons: 

•  Analysis  and  Computer  Modeling  is 
deemed  unsatisfactory  due  to 
complexity  of  the  problem  and  the 
remaining  requirement  for  at-sea 
validation  of  modeling  accuracy: 

•  Laboratory  Testing  cannot  measure 
interactions  between  systems  and  is. 
therefore,  not  sufficient  to  assess 
susceptibility  or  validate  herdening 
without  full-scale  EMP  testing  to  confirm 
interaction  between  systems; 

•  Scale-Modeling  and  Direct-Testing 
are  low-level  system  and  component 


testing  techniques  which  are  not  able  to 
adequately  characterize  a  total  ship: 

•  Land-Based  EMPRESS  II  is  deemed 
unacceptable  due  to  the  need  for 
excessive  site  dredging  required  for 
accessibility,  mooring,  and  berthing  and 
the  associated  adverse  impact  of  these 
non-EMP  related  activities: 

•  Coastal  Operating  Sites  were    ' 
rejected  because  of  their  failure  to  meet 
critical  siting  criteria,  i.e..  too  shallow  to 
allow  maneuvering  of  deep  draft  ships, 
or  high  densities  of  shipping,  boating, 
and  aviation  in  close  proximity. 

The  Navy  is  committed  to  the 
development  and  conduct  of  testing, 
analysis,  and  field  observation  programs 
to  address  the  concerns  for 
environmental  consequences  that  may 
result  from  EMPRESS  II.  After  four  years 
of  testing  by  independent  researchers  in 
laboratories  and  under  actual  field 
conditions,  no  evidence  has  been  found 
to  indicate  that  EMP  affects  the 
environment,  EMPRESS  II  will  not  pose 
any  significant  danger  to  human  health, 
recreational  boaters  and  fishermen;  or 
interfere  with  communication  equipment 
on  land,  platforms,  or  vessels.  All 
known  hazards  would  be  mitigated  or 
eliminated  by  procedural  controls  on 
test  operations. 

The  Navy  believes  that  there  are  no 
outstanding  issues  to  be  resolved  with 
respect  to  EMP  testing.  Questions 
regarding  this  decision  may  be  directed 
to  Commander,  Naval  Sea  System 
Command.  Department  of  the  Navy, 
Washington.  DC  20362-5101  (Attn: 
Joseph  Osborne),  telephone  (703)  602- 
3.348. 
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n.iltid:  March  24.  1992. 
GIsie  L.  Munsell. 

Deputy  Assistant  Secretary  of  Navy 
(Envimnment  and  Safety). 
!FR  Doc.  92-7778  Filed  4-3-92:  6:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

.FE  Docket  No.  92-32-NG) 

Anadarko  Trading  Co.;  Application  for 
Blanket  Auttiorization  To  Export 
Natural  Gas  to  Mexico 

ftGENCV:  Department  of  Energy.  Office  of 
ro.ss.l  Energy. 

ACTION:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas  to  Mexico. 

summary:  The  Office  of  f"ossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  of  an  application 
filed  on  March  6. 1992,  by  Anadarko 
Trading  Company  (ATC)  requesting 
blanket  authorization  to  export  to 
Mexico  up  to  108  Bcf  of  natural  gas  over 
a  two-year  term  beginning  on  the  date  of 
first  delivery.  ATC  intends  to  use 
existing  facilities,  and  will  submit 
quarterly  reports  of  its  transactions. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  .Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene 
notices  of  intervention,  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  eastern  time,  May  6, 1992. 
ADDRESSES:  Office  of  Fuels  Programs. 
Fns^  1  Knergy.  US.  Department  of 
Energy,  Forrestal  Building,  room  3F-056. 
FF-5n,  1000  Independence  Avenue.  SW.. 
VVash'.agton,  DC  20585. 
fOR  FURTHER  INFORMATION  CONTACT 
Sjs.in  K.  Cregersen.  Office  of  Fuels 

Progra^.s.  Fossi!  Energy.  U.S. 

Department  of  Energy.  Forrestal 

Building,  room  3F-070.  1000 

Independence  Avenue,  SW., 

Washi.ngton.  DC  20585.  (202)  586-0063. 
Duine  S'ubbs.  Office  cf  .'\ssistant 

General  Counsel  for  Fossil  Fnergv, 

U.S.  Department  of  Energy,  Forrestal 

Building,  room  6F--032.  10(10 

Independence  Avenue,  SW, 

Washington,  DC,  20585,  (202)  586- 

6667. 


SUPPLEMENTARY  INFORMATION:  ATC.  a 
ij(_l,_,'A  _.re  :_jrporat!or.  wiin  its  principal 
place  of  business  in  Houston,  Texas,  is  a 
wholly  owned  subsidiary  of  Anadarko 
Petroleum  Corporation  (Anadarko).  ATC 
states  that  the  gas  to  be  exported  would 
be  purchased  from  Anadarko  and  other 
U.S.  producers,  as  well  as  from 
marketers  and  pipelines.  Prospective 
purchasers  of  this  gas  would  include 
Mexican  governmental  entities, 
industrial  and  agricultural  end  users, 
electric  utilities,  pipelines  and  local 
distribution  companies. 

This  export  application  will  be  revised 
under  section  3  of  the  NGA  and  the 
authority  contained  in  DOE  Delegation 
Order  Nos.  02C4-111  and  02O+-127.  In 
deciding  whether  the  proposed  export  of 
natural  gas  is  in  the  public  interest, 
domestic  need  for  the  gas  will  be 
considered,  and  any  other  issue 
determined  to  be  appropriate,  including 
whether  the  arrangement  is  consistent 
with  the  DOE  policy  of  promoting 
competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  on  these  matters  as 
they  relate  to  the  requested  export 
authority. 

In  support  of  its  application.  ATC 
states  that  the  gas  it  plans  to  export 
would  be  surplus  to  domestic  need. 
Parties  opposing  this  arrangement  bear 
the  burden  of  overcoming  this  assertion. 

\FP,-\  Conipiiance 

The  National  Environmental  Policy 
Act  (N'EPA),  42  U.S.C.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Piibiit  CuiTimerit  I'r'.ji  edures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 


taken  on  the  application.  All  protests, 
motions  to  inten'ene.  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  specified  by 
the  regulations  in  10  CFR  part  590. 
Protests,  motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  ATC's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  docket 
room.  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC.  on  March  31. 
1992. 

Charles  F.  Vacek. 

Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
(PR  Doc.  92-7837  Filed  4-3-92;  8:45  atnj 
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(Fe  Docket  Mo  92-25-NGl 

Unigas  Corporation;  Appucatian  for 
Blanket  Authorization  To  Import  and 

Lxport  Natura'  Gas.  Irciuding 
l,..quef'ed  Vatjial  Gas 

agency:  Department  of  Energy.  Office  of 
Fossil  Energy. 

ACTICN:  Notice  of  application  for 
blanket  authorization  to  import  and 
export  natural  gas,  including  liquefied 
natural  gas. 

summary:  The  Office  of  Fossil  Energy  of 
tlie  Depar*;rent  of  Energy  (EMDE)  gives 
notice  of  rsre-pt  on  February  27. 1992.  of 
an  apphcalion  filed  by  Unigas 
Corporati'jn  (Unigas)  requesting  blanket 
authorization  to  import  and  export  from 
and  to  Canada,  Mexico  and  other 
countries,  up  to  a  total  of  200  Bcf  of 
natural  gas.  including  liquefied  natural 
gas  (LNG),  over  a  two-year  term 
beginning  on  the  date  of  first  delivery  of 
either  imports  or  exports.  The  proposed 
imports  and  exports  would  take  place  at 
any  existing  international  border 
facilities.  No  new  construction  would  be 
involved.  Unigas  would  provide  DOE 
with  quarterly  reports  detailing  any 
import  or  export  transactions. 

The  apphcation  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  Intervene, 
notices  of  intervention,  and  written 
comments  are  invited 
dates:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  appliable. 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p  m.,  eastern  time.  May  6. 1992. 
flDOPESSES:  Office  of  Fuels  Programs. 
l-.^^n  iinergy.  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-05G. 
FE-50, 1000  Independence  Avenue,  SW.. 
VVdshineton,  DC  20585, 

FC^   FURTHER  :NCCRMA".0^  CONTACT: 

Yvonne  Gabbay.  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-056, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)580-4587. 
Lot  Cooke.  Office  of  Assistant  General 
Counsel  for  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  6E-042.  lOOO 
Independence  Avenue.  SW., 
Washington,  DC  203^'  '2 '^2)586-0503 
SUPPtEMEMTARY  iNfORMATiON:  Unigas.  a 
Canadian  Federal  Corporation  with  its 
principal  place  of  business  in  Calgary. 
Alberta,  Canada,  is  a  natural  gas 
marketer  involved  in  the  marketing  of 
Canadian  natural  gas  in  the  United 


States.  Although  Unigas  anticipates  that 
the  majority  of  the  proposed 
transactions  would  be  between  the 
United  States  and  Canada.  Unigas  is 
interested  in  securing  authorization  to 
import  and  export  natural  gas  and  LNG 
from,  and  to  other  countries  as  well. 

Unigas  requests  authorization  to 
import  natural  gas  and  LNG  for  sales  to 
pipelines,  end-users,  and  local 
distribution  companies  in  the  United 
States,  in  addition  to  assisting  others  in 
the  marketing  of  natural  gas  supplies. 
Unigas  requests  authorization  to  import 
and  export  natural  gas  on  its  own  behalf 
or  acting  as  an  agent  on  the  behalf  of 
others.  The  requested  export 
authorization  would  allow  Unigas  to  sell 
U.S.  natural  gas  for  which  there  is  no 
present  national  or  regional  need. 
Unigas  indicates  in  its  application  that 
the  identity  of  its  suppliers  and 
purchasers,  and  the  specifics  of  each 
sale,  are  not  known  at  this  time  but  the 
contractual  arrangements,  including  the 
price  paid  for  the  gas.  would  be 
competitive  spot  and  short-term 
transactions  based  on  market 
conditions. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  im.port 
arrangement  in  the  market  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
66ft4.  February  22, 1984).  In  reviewing 
natural  gas  export  applications,  DOE 
considers  the  domestic  need  for  the  gas 
to  be  exported  and  any  other  issues 
determined  to  be  appropriate,  including 
whether  the  arrangement  is  consistent 
with  the  DOE  policy  of  promoting 
competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties  that  may 
oppose  the  application  should  comment 
in  their  responses  on  these  issues. 
Unigas  asserts  that  its  proposal  is  in  the 
public  interest.  Parties  opposing  Unigas' 
application  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 


and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  tne  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  IQ  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  bo  provided. 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  matenal  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.315. 

A  copy  of  Unigas  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address.  The 
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docket  room  is  open  between  the  hours 
of  8  p.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

tsfsiod  in  Washington.  DC.  on  March  31, 

Charles  F.  Vacek, 

Deputy  Ass, slant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy 

|FR  Dor.  9Z--836  Filed  4-3-92,  8  45  arr.] 

BILLING  CODE  M5O-01-M 


( Docket  No.  PP-94) 


Notice  of  Floodplain/Wetland 
Involvement  for  a  Presidential  Permit 
Application  by  Central  Power  and 
Light  Company 

agency:  Office  of  Fossil  Enei^, 

Department  of  Energy. 

action:  Notice  of  Floodplain/Wetland 

Involvement. 


summary:  Central  Power  and  Light 
Company  (CPL)  has  applied  to  the 
Department  of  Energy  (DOE)  for  a 
Presidential  permit  to  construct, 
connect,  operate,  and  maintain  one  138- 
kilovolt  (kV]  and  one  69-kV 
transmission  Ime  at  the  U.S. /Mexican 
border.  Notice  of  this  ,'\pplicat)on 
appeared  in  the  Federal  Register  on 
January  14,  1992  (57  FR  1464).  The 
proposed  action  would  involve  the 
construction  of  the  proposed 
transmission  lines  (approximately  17 
miles  m  length)  within  a  100-year 
floodplain  in  Cameron  County.  Texas, 
just  southwest  of  the  City  of  Brownsville 


on  the  U.S.  side  of  the  Rio  Grande  River 
between  the  International  Boundary  and 
Water  Commission  levee  and  the  Rio 
Grande  River. 

In  accordance  with  DOE  regulations 
for  corr'.pliance  with  floodplain/wetland 
f'ri\iror.mental  review  requirements  (10 
CFK  par!  i022),  DOE  will  prepare  a 
fioodplam  and/or  wetland  assessment 
for  the  proposed  project,  to  be 
ir-.corporated  into  the  environmental 
as.sessment  of  the  proposed  action  that 
is  being  prepared  in  compliance  with 
rpquirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEP.'V)  42  use  4,121  et  seq.  and  the 
implementing  CEQ  Regulations  42  U.S.C. 
4371  et  seq.  Maps  and  further 
mformation  are  available  from  DOE  at 
the  address  shown  below  for  the  Office 
of  Fuels  FYograms. 

DATES:  Comments  are  due  on  or  before 
April  21,  1992, 

ADDRESSES:  Send  comments  to:  Ellen 
Russell.  Office  of  Coal  &  Electricity  (FE- 
.52],  Office  of  Fuels  f^ograms.  Office  of 
Fossil  Energy.  Department  of  Energy, 
KXX)  Independence  Avenue.  S\V., 
Wdshington.  DC  20585 
FOR  FURTHER  rNFORMATION  CONTACT: 
On  general  DOE  floodplain/wetlands 
environmental  review  requirements  or 
the  status  of  a  NFIP.^  review,  contact 
Carol  M.  Morgstrom,  Director,  Office  of 
NEPA  Oversight.  E}i-25.l\S. 
Department  of  Energy.  ICXX) 
Independence  Avenue,  SW,. 
Washington,  DC  20585.  Telephone  (202) 
588-4600  or  l-BOO-4 72-2756. 


>.   .  ;   -  W;)shinjtnn.  DC,  March  31.1992. 
Clifford  F  lom.i'.i'pvi  ski. 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy 
(FR  Doc.  92-7838  Filed  4-^-92;  8;45  am| 


Office  of  Hearings  and  Appeals 

Cases  Filed,  Week  of  FeD'^uary  '' 
Through  February  14,  ^992 

During  the  Week  of  February  7 
through  February  14, 1992.  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  DC  20585. 

Dated:  March  31. 1992. 

(,(»oryeB   Brpznay, 

Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  bv  the  Office-  of  hcap'NG  am  Appeals 

fWeei'  0*  Fe{vua'\  '  t^ir-mg*-  f  (>r)r;,ja'"<  14,  1992] 


Date 


Feb.  10.  1992.. 

Feb   11.  1992.. 

Feb   '3,  1992.. 
Feo  14,  1992.. 

Feb.  14.  1992. 


Name  and  locatKKi  of  apphcant 


Texaco/ Marsft  OstriUjung  Company,  Houston,  TX. 


Pioneef  •■^lefnatioriai.  loc    Por-t!a'><i,  OR.. 


Nationa:  W'i<sti«*'>ovyef  O'^ie'   Ads'imgton,  DC.. 
Btg  Chief  Rootirvg  Company,  Aasti.n.jioci,  DC — 


Dainge^ieid  Manuiactufng  Cof"ra'^v  Wastwigton,  DC 


Case  No 


RR321-109 


LEE-0036 


LFA-0184 


RR272-66 


RR272-87 


Type  of  submission 


Request  for  mocWicatton/rescission  in  tt>e  Texaco  Refund  Proceeding. 
If  granted:  The  November  20,  1991  Decision  and  Order  (Case  No 
RF321 -10032)  issued  to  Marsh  Dtstnboung  Company  would  be 
ftKX*fied  rega'ding  tfte  frm's  apphcation  tor  refund  submrtled  m  the 
Texaco  refund  proceedwig. 

Exception  to  the  repoftiog  requirements.  M  granted  Pior>eer  Interna- 
tional, Inc.  would  not  be  requred  to  file  Form  EIA-782B.  Reseller/ 
Retaifer'8  Monthly  Petroleum  Product  Sales  Report" 

Appeal  of  an  information  request  denial  H  granted  National  Whistle- 
blower  Center  wouW  ncerte  access  to  DOE  information. 

Request  for  moditication/resossion  tn  the  crude  oil  refund  proceeding 
If  granted:  The  June  26.  1991  Deciston  and  Order  (Case  No 
RF272-60244)  issued  to  Big  Chief  Rooting  Company  would  be 
modified  regarding  the  firm's  application  lor  refund  submitted  in  the 
Crude  Oil  refund  proceeding. 

Request  for  modrfication/rescwaion  m  the  cnjde  oil  refund  proceedwig. 
If  granted:  The  June  26,  1991  Decision  and  Order  (Case  No 
RF272-60381)  issued  to  Daingerfieid  Manufactunng  Company 
would  be  modihed  iegaidir>g  the  firm  s  application  for  refund  sUxrirt- 
ted  to  the  Crude  Oil  Refund  Proceedir>g 
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Date  received 


Refund  Applications  Received 

[Week  of  February  7  to  February  14.  1992] 


2/10/92 -... 

2/10/92 

2/10/92 

2/10/92 „.... 

2/10/92 

2/12/92 

2/12/92 

2/14/92 

2/14/92 ._ 

2/14/92 :. 

2/14/92 

2/07/92  thai  2/14/92 
2/07/92  thai  2/14/92 
2/07/92  thru  2/14/92 


Narne  of  refurxl  proceeding/name  of  refund  applicant 


Bobber  Auto/Truck  Plaza 

Denny's  Clark  Station 

Gary's  Clark  Station 

Daves  Clark — 

Fuel  Products  Inc 

Steve's  Arco 

Bobs  Super  100  Clark  #741 

Mullar's  Arco 

Kruegeis.  Inc „-~ 

Greg  s  Super  100 

Htenry  Ketl  A  Sons.  Inc 

Texaco  refund,  aplicafion  receiv«d 

Crude  OH.  applications  received 

Gulf  Oil  refund,  applications  recen/ed.. 


Case  No 


RF341-145 

RF342-146 

RF342-147 

RF342-148 

RF340-69 

RF304- 12824 

RF342-149 

RF304- 12825 

RF340-70 

RF342-150 

RF304-12826 

RF321-18444  ihrj  RF321-18458 

RF272-91580  thru  RF272-91687 

RF300-19538  thru  RF30O-19659 


'FR  D'"-  Q2--'''t3  Filed  4-3-92;  8:45  am] 

BILLING  C00€  '>450-O1-«I 

Issuance  of  Proposed  Decision  and 
Order;  Week  of  February  17  Through 
February  21,  1992 

During  the  week  of  February  17 
through  February  21. 1992,  the  proposed 
decision  and  order  summarized  below 
was  issued  by  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  with  regard  to  an  application  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
part  205,  subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception. 

Copies  of  the  full  test  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 


Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays. 

Dated:  March  31, 1992. 
George  B.  Braznay, 

Director,  Office  of  Hearings  and  Appeals 

f.M.  Davis  Industrial.  Inc.,  Morehead 
City,  NC— Lee-0034  Reporting 
Requirements 

J.M.  Davis  Industries,  Inc.  filed  an 
Application  for  Exception  from  the 
requirement  that  it  file  Form  ELA-782B, 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  On 
February  18, 1992,  the  DOE  issued  a 
Proposed  Decision  and  Order  in  which  it 
determined  that  the  company  did  not 
meet  the  standards  for  exception  relief 
because  it  was  not  experiencing  a 
serious  hardship  or  gross  inequity  as  a 
result  of  the  reporting  requirements. 

[FR  Doc.  92-7835  Filed  4-3-92:  8:45  am] 

WLLING  CODE  64S0-01-M 


Fede'-a:  t^ 
Commissr 


!  3 1 0 ' 


Application  Fiied  Witn  tr»e  Commission 

March  16. 1992. 

Take  notice  that  the  following  hydro- 
electric application  has  been  filed  with 
the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  2392-005. 

c.  Date  Filed:  March  9, 1990. 

d.  Applicant:  Georgia-Pacific 
Corporation  (licensee),  Simpson  Paper 
Company  (transferee). 

e.  Name  of  Project:  Oilman 
Hydroelectric  Project. 


/.  Location:  On  the  Connecticut  River 
in  Essex  County.  Vermont  and  Coos 
County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— fl25(r). 

h.  Applicant  Contact:  Ms.  Diane 
Durgin.  Georgia-Pacific  Corporation,  133 
Peachtree  Street  NE..  nth  Floor,  Law 
Department,  Atlanta,  GA  30303,  (404| 
5:i-5208. 

/.  FERC  Contact:  Michael  Decs  (202) 
219-2807. 

/  Comment  Date:  May  1.  1992. 

A'.  Description  of  Project:  On  March  9, 
1990,  the  licensee  and  transferee  filed  a 
joint  application  to  transfer  the  license 
for  the  Gilman  Hydroelectric  Project  No. 
2392.  The  proposed  transfer  will  not 
result  in  any  change  in  the  project.  The 
transferee  states  that  it  would  comply 
With  all  terms  and  conditions  of  the 
license.  The  purpose  of  the  transfer  is  to 
permit  the  sale  of  the  project. 

1.  The  transfer  application  was  filed 
within  five  years  of  the  expiraton  of  the 
license  for  Project  No.  2392.  In 
Hydroelectric  Relicensing  Regulations 
Under  the  Federal  Power  Act  (54  FR  23, 
",56;  FERC  Statutes  and  Regulations, 
Regulations  Preambles  1986-1990  | 
30.854  at  31,437),  the  Commission 
declined  to  forbid  license  transfers 
during  the  last  five  years  of  an  existing 
license,  and  instead  indicated  that  if 
would  scrutinize  all  such  transfer 
requests  to  determine  if  the  transfer's 
primary  purpose  was  to  give  the 
transferee  an  advantage  in  relicensing 
(id.  at  p.  31,438  n,  318),~ 

m.  This  notice  also  consists  of  the 
following  standard  paragraph:  B,  and  C. 

B.  Comments.  Protests,  or  Motions  to 
Intervene 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  of  Practice  and  Procedure,  18  CFR 
§  §  385.210,  .211,  .214.  In  determining  the 
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appropriate  action  to  take,  the 

Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commision's  Rules 
may  become  a  party  to  the  proceeding. 
Any  comments,  protests,  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  comment  date  for  th^ 
particular  application, 

C.  Filing  and  Service  of  Responsive 
Documents 

Any  filings  must  bear  in  all  capital 
letters  the  title  ■CO.MMENTS." 
"RECOMMENDATIO.NS  FOR  TF:RMS 
AND  CONDITIONS."  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATON  •    COMPETING 
APPLICATION,"  'PROTESr'  or 
•  MOTION  TO  INTERVENE."  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  the  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to:  the  Director.  Division  of  Pro)ect 
Review.  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission,  room  1027-rPC,  at  the 
above  address.  A  copy  of  any  notice  of 
intent,  competing  application,  or  motion 
to  intervene  must  also  be  served  upon 
each  representative  of  the  applicant 
specified  in  the  particulnr  application. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  92-776fl  Filed  4-3-92;  8;45  am] 

BILUMO  COOC  e717-01-M 

(Docket  No.  RP92- 144-000 1 

Gateway  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tarifl 

March  30.  1992. 

Take  notice  that  on  March  20,  1OT2. 
Gateway  Pipeline  Company  (Gateway  1 
tendered  for  filing  proposed  changes  to 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1. 

Gateway  states  that  this  filing 
provides  for  a  level  of  rates  and  charges 
required  to  recover  increased  costs.  The 
proposed  new  rates,  when  compared  to 
the  rates  approved  in  Docket  No.  CP89- 
471-000.  et  ai.  will  result  in  an  annual 
jurisdictional  revenue  increase  of 
approximately  S8.8  million. 

Gateway  states  that  the  changes  in 
costs  that  are  reflected  in  the  filing 
include  a  reduction  in  costs  due  to  a 
determination  by  third  parlies  to  forego 


construction  and  operation  of  the 
facilities  of  the  Jubilee  sweetening  plant. 

Additionally.  Gateway  states  that  the 
changes  in  costs  that  are  reflected  in  the 
filing  include  increases  in  the  cost  of 
construction  of  the  facilities  approved 
by  the  Commission  in  Docket  No.  CP89- 
471-000  el  ai.  due  to  (1)  additional 
expenses  incurred  by  Gateway  because 
of  the  necessity  to  re-route  portions  of 
its  system,  as  ordered  by  the 
Commission;  (2)  additional  expenses 
incurred  to  comply  with  environmental 
conditions  attached  to  the  certificate 
issued  to  Gateway  by  the  Commission; 
(3)  the  incurrence  of  additional  costs  in 
excess  of  Gateway's  previous  estimates; 
and  (4)  additional  costs  attributable  to 
right-of-way  contingencies  not  factored 
into  Gateways  original  cost  estimates. 

Gateway  states  that  the  Proposed 
Tariff  Sheet  sets  forth  rates  which  have 
been  designed  using  90  percent  of  design 
capacity.  Gateway  states  that  it  is  also 
filing  an  Alternate  Tariff  Sheet  which 
contains  rates  that  have  been  ion  of  the 
facilities  of  the  jubilee  sweetening  plant. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
F.nergy  Regulatory  Commission.  825 
North  Capital  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commissions  Rules  of 
Practice  and  Procedures.  18  CFR  385.214 
and  385.211.  All  such  motions  or  protests 
should  be  filed  on  or  before  April  2, 
1992.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  Tiling  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection, 
linwood  !K.  Watson.  Jr., 
Acting  Secretary. 
|FR  Doc.  92-7767  Filed  4-3-92;  8:45  am] 

BILLING  coot    6''  --fl'-M 


[Docket  No  RP91-116-0001 

Raton  Gas  Transmission  Co.; 
Conference 

March  30. 1992. 

The  ongoing  conference  in  the  above- 
captioned  proceeding  will  reconvene  on 
Thursday,  April  9.  1992  at  10  a.m.,  in 

room  5112-0.  at  the  offices  of  the 

Federal  Fjiergy  Regulatory  Commission, 

825  North  Capitol  Street,  NE., 

■vVdshmgton.  DC  20426. 

Linwood  .^  VValson,  Jr., 

Acting  Secretary. 

[FR  Dor  92-7-66  Filed  4-3-92.  8:45  amj 

BILLIMG  COOC  6717-01-*I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

OPPTS-OGi  '9-  f"Rl-'S"i'^',-31 

Forum  on  State  and  Tribal  Tojocs 
Action  (FOSTTA):  Coordmat'^g 
Committee  and  Projects,  Open 
Meetings 

AGENCY:  Environmental  Protection 

Aipncx  (EPA). 

ACTiOM  Notice. 


SUMMARY:  The  Coordinating  Committee 
and  the  five  Projects  of  the  Forum  on 
State  and  Tribal  Toxics  Action 
(FOSTTA)  will  hold  meetings  at  the  time 
and  place  listed  below  in  this  notice. 
The  meetings  are  open  to  the  public. 
DATES  The  meetings  are  scheduled  as 
follows: 

1.  The  Coordinating  Committee  and 
all  the  Projects  will  hold  a  meeting  April 
27  and  28. 

2.  The  Projects  will  meet  April  27  from 
8  a.m.  to  5  p.m.  and  April  28  from  8  a.m. 
to  noon. 

3.  The  Coordinating  Committee  will 
merf  nr,  April  28  from  noon  to  2  p.m. 

ADDRESSES:  The  meetings  will  be  held 
at:  The  Holiday  Inn.  480  King  St.. 

Alexandria  V,A 

FOR  FURTHER  INFORMATION  CONTACT    By 

mail:  Shirley  Pate,  Office  of  Compliance 
Monitoring  {EN-342).  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460,  or  Sarah 
Hammond,  Office  of  Pollution 
Prevention  and  Toxics  (TS-799),  at  the 
same  address.  By  telephone:  Shirley 
Pate  can  be  reached  at  (202)  260-8318 
and  Sarah  Hammond  at  (202)  260-7258. 
SUPPtfMENTARY  MFORMATION: 
FOSTTA.  a  group  of  State  toxics 
environmental  managers,  is  intended  to 
foster  the  exchange  of  toxics-related 
program  and  enforcement  information 
among  the  States  and  between  the 
States  and  EPA's  Office  of  Prevention, 
Pesticides  and  Toxic  Substances 
(OPPTS).  FOSTTA  currently  consists  of 
the  Coordinating  Committee  and  five 
issue-specific  Projects.  The  Projects  are: 
(1)  The  Chemical  Information 
Management  Project  (formerly  the  TRl 
Team);  (2)  the  State  and  Tribal 
Enhancement  and  Decentralization 
Project;  (3)  the  Pollution  Prevention 
Project  (formerly  the  33/50  Team);  (4) 
the  Chemical  Management  Project;  and 
(5)  the  Lead  (Pb)  Project. 

Dated:  March  30, 1992. 
Mt<  hai-i  M   Slahl. 

Director,  Office  of  Compliance  Monitoring. 
IFR  rVx-..  92-7842  Filed  4-3-«2;  8:45  ami 
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[FRL-411»-91  I 

Proposed  Administrative  Superfund 
Settlement;  Hawaiian  Island  Drum  Site, 
MO 

agency:  Environmental  Protection 

action:  Notice:  request  for  public 

cor.Tient. 

summary:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980  (CERCLA).  as 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986 
(SARA),  notice  is  hereby  given  that  a 
proposed  administrative  cost  recovery 
settlement  concerning  the  Hawaiian 
Island  Drum  Site  ("The  Site")  located  in 
Miller  County,  Missouri  was  issued  by 
the  Agency  on  March  16. 1992.  The 
settlement  resolves  Agency  claims 
under  section  107  of  CERCLA  against 
the  Hawaiian  Island  Land  Company, 
Richard  Wilhelmi  and  Betty  Wilhelmi, 
Pauline  E.  Mathews.  Bual  Bales  and 
Letha  Bales,  Jimmie  D.  Norman  and 
Ruby  Norman,  Amy  M.  Singer.  Richard 
and  Virginia  Jasinsky.  Maurice  Moore, 
Charles  and  Earleen  Myers,  and  Sextro 
Painting  and  Decorating.  Inc.  ("The 
Settling  Parties").  The  settlement 
requires  the  Settling  Parties  to  pay 
'esponse  costs  in  the  amount  of 
approximately  So.OOO  to  the  Hazardous 
Substance  Superfund. 

For  thirty  (30)  days  following  the  date 
of  the  publication  of  this  Notice,  the 
Agency  will  accept  written  comments 
relating  to  the  settlement  The  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at  the 
EPA  Region  VII  Office,  located  at  726 
Minnesota  Avenue  in  Kansas  City, 
Kansas  66101,  and  at  the  local 
repository  for  site  information:  City  Hall. 
P  O.  Box  317, 1292  Bagnell  Dam 
Boulevard.  City  of  Lake  Ozark.  Missouri. 
65049,  telephone  (314)  365-5378. 
DATES:  Comments  must  be  submitted  on 
or  before  May  6, 1992. 
addresses:  The  proposed  settlement 
and  aadmonal  background  information 
relating  to  the  settlement  ace  available 
for  public  inspection  during  weekday 
business  hours  at  the  EPA  Region  VII 
Office  at  726  Minnesota  Avenue  in 
Kansas  C:tv.  Kansas  66101.  A  copy  of 
the  proposed  settlement  may  be 
obtained  from  Vanessa  Cobbs.  Regional 
Docket  Clerk.  EPA  Region  VII.  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101,  telephone:  (913)  551-7630. 

Commer.!,s  on  the  proposed  settlement 
should  reference  the  Hawaiian  Island 
Drum  Site,  ir  Miller  County,  Missouri 
and  EPA  Docket  No.  VI1-91-F-O004  and 


should  be  addressed  to  Ms.  Cobbs  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Leslie  Humphrey.  Assistant 
Regional  Counsel.  EPA  Region  VII, 
Office  of  Regional  Counsel,  726 
Minnesota  Avenue.  Kansas  City,  Kansas 
66101.  telephone:  (913)  551-7227. 

Dated:  March  25, 1992. 
Roliert  Morby, 

Acting  Director.  Waste  Management 
Division.  U.S.  EPA  Region  VII. 
[FR  Doc  92-7743  Filed  4-3-92;  8:45  ami 
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[OPTS-44583;  FRL-4056-41 

TSCA  Chemica^  '>str>g.  Receipt  of 
Tes'  Data 

AGENCY:  Environmental  Protection 
Asency  (EPA). 
AC 'ON:  Notice. 

summary:  This  notice  announces  the 
receipt  of  test  data  on  triethylene  glycol 
monomethyl  ether  (TOME)  (CAS  No. 
112-35-6),  submitted  pursuant  to  a  final 
test  rule  under  the  Toxic  Substances 
Control  Act  (TSCA).  Publication  of  this 
notice  is  in  compliance  with  section  4{d) 

FOR  PuR'^-HEt?  i>*fO«MAT'iON  CONTACT: 

David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  E-543B.  401  M  St.,  SW., 
Washington.  DC  20460.  (202)  554-1404, 

Sjpplemen^ap'  iNtORMATtON:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received. 

I.  Test  Data  Submissions 

Test  data  for  TGME  were  submitted 
by  the  Chemical  Manufacturers 
Association  on  behalf  of  the  test 
sponsors  and  pursuant  tj  <\  test  rule  at 
40  CFR  799.4440.  They  v  ere  received  by 
EPA  on  March  9, 1992.  The  submission 
describes  the  developmental 
neurotoxicity  evaluation  of  TGME 
administered  by  gavage  to  time-mated 
CD  rats  on  gestational  day  6  through 
postnatal  day  21.  Developmental 
neurotoxicity  testing  is  required  by  this 
test  rule.  This  chemical  is  used  as  an 
intermediate  and  diluent  for  brake 
fluids. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 


unable  to  provide  any  determination  as 
to  the  completeness  of  the  s'stimissions. 

II  Public  Record 

EPA  has  established  a  public  rennrd 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44583).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  12  noon,  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays,  in  the  TSCA  Public  Docket 
Office,  rm.  NE-G004.  401  M  St.,  SW., 
Washington,  DC  20460. 

Authority;  15  U  S.C.  2603. 
Dated:  March  26.  1992. 

James  B.  Willis, 

Acting  Director.  Existing  Chemical 
Assessment  Division.  Office  of  Pollution 
Prevention  and  Toxics. 

[FR  Doc.  92-7841  Filed  4-3-92;  8:45  am) 

BILLING  CODE  6560-50-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Federal  Communications  Commission 
Ends  AM  Application  Freeze 

March  27. 1992. 

The  Federal  Communications 
Commission  will  end  the  current  freeze 
on  filing  applications  for  new  AM 
construction  permits  and  modifications 
of  existing  facilities  at  midnight  on  April 
19,  1992.  Applications  may  be  filed  on 
the  current  version  of  forms  301,  302  and 
340  provided  the  applications  also 
include  the  information  responsive  to 
the  attached  supplement  and  fee  form. 
Revised  forms  which  include  the 
questions  on  the  attachment  and  fee 
information  have  been  approved  by 
OMB;  the  new  forms  will  not  be 
available  until  approximately  May  7, 
1992.  A  subsequent  public  notice  will  set 
forth  the  date  after  which  the  new  forms 
must  be  used. 

For  more  information,  contact  Jim 
Hurtle  at  632-7010. 

FCC  Form  301  additional  information 
requested  from  applicants  for  new  or 
modified  AM  I'acilities. 

Section  II 

7    Does  the  applicant,  or  any  party  to 
the  application,  have  a  petition  to 
migrate  to  the  expanded  band  [1605- 
1705  kHz]  or  a  permit  or  license  either  m 
the  existing  band  or  expanded  band  that 
is  held  in  combination  with  the  AM 
facility  proposed  to  be  modified  herein? 

Yes No 
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llfil: 


If  yes.  provide  particulars  as  an 
Fxhi'hit 

Section  \"-A 

3     Class  fif  Ssanon  i .\  B,  C  or 

DJ_ 

Stereo ,_ 

Monaural 

6    Type  of  feed  circuits  (excitation) 

Series  Feed Shunt 

feed 

Folded  Unipole Other 

(explain) 

Overall  height  (meters)  above  ground  with- 
out obstruction  lighting: 
Tower  No: 

1 

2 

3 

4 

5 

6 


14(b) 

Distance  from  tower(s)  to  the  nearest 
point  of  the  fence  enclosing  the  tower(s) 
in  meters. 

: Meters 

15(a)(4)(c) 

Basis  for  ground  conductivity  utilized 
along  each  azimuth  specified  in  (4)(a).  If 
field  strength  measurements  are  used, 
submit  copies  of  the  analyzed 
measurements.  If  measurement  data'  are 
taken  from  Commission  records,  identify 
the  source  of  the  measurements  in  the 
Commission's  files. 

15(C)(2) 

Does  the  night  5  mV/m  or  nighttime 
interference  free  contour  (which  ever  is 
higher)  encompass  80%  of  the  principal 
community  to  be  served  (50%  for 
expanded  band  stations). 

Yes No 

FCC  Form  302  additional  information 
requested  from  applicants  for  new  or 
modified  AM  facilities. 

Section  I — General  Data 

6    Does  the  applicant,  or  any  party  to 
the  application,  have  a  petition  to 
migrate  to  the  expanded  band  (1605- 
1705  kHz)  or  a  permit  or  license  either  in 
the  existing  band  or  expanded  band  that 
is  held  in  combination  with  the  AM 
facility  proposed  to  be  modified  herein? 
Yes No 

If  yes,  provide  particulars  as  an 
Exhibit 

Section  II-A 

6.  Has  type-approved  stereo 
generating  equipment  been  installed? 


Yes No Kederal  Communications  Commission. 

7  Does  the  sampling  system  meet  the  Doana  R.  Searcy. 

requirempnts    1  i"  C  F  R  Section  73.68?  Secrvtary. 

Yes No |FR  Doc.  92-7506  Filed  4-3-92;  8:45  am) 

If  yes.  attach  as  Figure a  b.lung  cooc  »ti?-oi-*i 

detailed  description  of  the  sampling 

systemasinstalled.  """"    ~    ^  ~~    ' " 

FCC  Form  340  additional  information  r,„^, ,  , 

requested  from  applicants  for  new  or  FLDEHAl  MARtT.ML  ::r:MM,SS.ON 

modified  AM  facilities.  £.  .    j      ..     ,-» 

Security  for  the  Protection  o*  the 

Section  II  Publico  Fonanctaf  Respo"Mbility  'To 

9    Does  the  applicant,  or  any  party  to  ^^^'  Uabtltty  lr>curreo  <or  Death  c 

the  application,  have  a  petition  to  '''tury  to  Passentjers  o/  Ouier  Persons 

migrate  to  the  expanded  band  (1605-  f'"  Voyages;  Notice  of  issviance  of 

1705  kHz)  or  a  permit  or  license  either  in  Certrficate  iCasuaiiyj 
the  existing  band  or  expanded  band  that 

is  held  in  combination  with  the  AM  '^"'"^'^  '*  ^^^*^^y  «»^'en  tna«  »he 

facility  proposed  to  be  modified  herein?  following  have  been  issued  a  Certificate 

Yes No of  Financial  Responsibility  to  Meet 

If  yes,  provide  particulars  as  an  Liability  Incurred  for  Death  or  Injury  to 

Exhibit Passengers  or  Other  Persons  on  Voyages 

c  _,j      y  A  pursuant  to  the  provisions  of  section  2. 

3    Class  of  Station  (A,  B,  C  or  the  Federal  Maritime  Commissions 

'-') — implementing  regulations  at  46  CFR  part 

o  ^^^°   cc    ^    ■  Monaural—^  540.  as  amended:  Mitsui  O.S.K. 

6    Type  of  feed  circuits  (excitation)  paggenger  Une,  Ltd.,  MORAS  Cruise 

Series  Feed Shunt  , .      c  a       j  »*•.      r^  o  i^  i  i » j 

£    J Line  S.A.  and  Mitsui  O.S.K.  Lines.  Ltd., 

Folded  Unipole Other  }-\  Toranomon  2-chome,  Minato-ku 

(explain) Tokyo  105.  Japan. 

Vessel:  NIPPON  MARU. 

Overall  height  (meters)  above  ground  with-        Dated:  March  31, 1992. 

out  obstruction  lighting:  ,^^  j..  Polini. 

Tower  No.:  '      *^  ^ 

^ ^ Secretary 

2 [FR  Doc.  92-7761  Filed  4-3-92:  8:45  am) 

3 BILUMO  cooc  •730-01-«l 

4 „ 

5 

a 

Sectjf'iV  'ofihe  Pro'*'-"o'".  ,■■   ;-o  f'e 
p:jt>tic  I'-idernrv'ication  of  Passenger* 

14[Y))  *Of  Nonper-»ormace  of  T'-ansDOrtStlOO; 

^.  ,        .  ,-,,,,  .  Notice  of  tssuance  0''  C,  >■"•■'. /Mrp 

Distance  from  tower(s)  to  the  nearest  ,_     ,        ^ 

point  of  the  fence  enclosing  the  tower(s) 

in  meters. 

Meters 


15(a)(4)(c) 

Basis  for  ground  conductivity  utilized 
along  each  azimuth  specified  in  {4)(a).  If 
field  strength  measurements  are  used. 
submit  copies  of  the  analyzed 
measurements.  If  measurement  data  are 
taken  from  Commission  records,  identify 
the  source  of  the  measurements  in  the 
Commission's  files. 

15(C)(2) 

Does  the  night  5mV/m  or  nighttime 
interference  free  contour  (which  ever  is 
higher)  encompass  80%  of  the  principal 
community  to  be  served  (50%  for 
expanded  band  stations). 

Yes No 


,\„..^i,  .h  liOic  jy  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3. 
Public  Law  89-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended:  Mitsui  O.S.K. 
Passenger  Line,  Ltd.,  1-1.  Toranomon  2- 
chome,  Minato-ku,  Tokyo  105.  Japan. 

Vessel:  NIPPON  MARU. 

Dated:  March  31. 1992. 
Joseph  C.  P>r^  r's: 
Secretary. 
|FR  Doc.  92-7762  Filed  4-3-92:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Discussion  of  the  Procedures  for 
Conducting  Voluntary  Research: 
Meeting 

Name:  Discussion  of  the  Procedures 
for  Conducting  Voluntary  Research. 

Time  and  Date:  8:30  a.ni.-12  Noon, 
April  29.  1992. 

Place:  Centers  for  Disease  Control, 
Auditorium  A,  1600  Clifton  Road  NE. 
Atlanta,  Georgia  30333. 

Status:  The  entire  meeting  will  be 
open  to  thp  public. 

SUPPLEMENTARY  INFORMATION:  ATSDR 

announced  in  the  Federal  Register  the 
proposed  procedures  for  volunteering  to 
conduct  research  as  part  of  the  ATSDR 
Substance-Specific  Applied  Research 
Program  on  February  7, 1992  (57  FR 
4758).  It  is  anticipated  that  the  voluntary 
research  will  be  conducted  by  the 
private  sector  to  fill  priority  data  needs 
for  hazardous  substances  that  are  the 
subjects  of  the  ATSDR  Toxicological 
Profiles.  The  priority  data  needs  for  38 
of  these  hazardous  substances  have 
been  identified  and  were  announced  by 
ATSDR  in  the  Federal  Register  (56  FR 
52178)  onOclobe-  \~   :  >91. 

.As  part  of  the  procedure  for 
conducting  voluntary  research.  ATSDR 
has  developed  a  model  agreement. 
Memorandum  of  Understanding  (MOU). 
that  will  be  signed  by  ATSDR  and 
interested  private  sector  organization(8) 
prior  to  the  initiation  of  the  voluntary 
research.  The  public  is  invited  to 
comment  on  this  procedure  for 
conducting  voluntary  research  and  the 
model  MOU.  Copies  of  the  MOU  may  be 
obtained  from  the  contact  person  listed 
below. 

Section  104(i)f5)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
directs  ATSDR  to  assure  the  initiation  of 
a  program  of  research  designed  to 
determine  the  health  effects  of 
hazardous  substances  for  which 
adequate  health  effects  information  is 
not  available.  This  meeting  will 
facilitate  the  fulfillment  of  this  mandate. 

Matters  to  be  Considered:  The 
meeting  will  convene  a  group  of 
interested  parties  to  discuss  the 
proposed  procedures  for  volunteering  to 
participate  in  the  ATSDR's  Substance- 
Specific  Applied  Research  Program. 
Topics  to  be  discussed  include  concept 
proposals,  the  triagency  review  process 
(Environmental  Protection  Agency, 


National  Institute  of  Environmental 
Health  Sciences,  and  ATSDR),  study 
proposals,  peer  review  requirements 
under  CERCLA  section  104(i)(13).  testing 
guidelines  (e.g..  Good  Laboratory 
Practices.  Toxic  Substance  Control  Act), 
laboratory  requirements,  entering  into 
ATSDR's  MOU,  time  schedules  and 
initiation  of  research,  institutional 
inspections,  interim  and  final  reports, 
and  breaches  of  agreement. 

ATSDR  intends  to  enter  into  voluntary 
research  projects  in  a  manner  that  leads 
only  to  high  quality  scientific  work.  This 
necessitates  the  external  peer  review  of 
study  protocols  and  results  consistent 
with  CERCLA  section  104{i)(13).  ATSDR 
is  aware  of  concerns  within  some 
segments  of  the  public  regarding 
voluntary  research  conducted  by 
participating  parties  with  vested 
interests  in  the  research.  Thus,  the 
ATSDR  encourages  the  public  to 
comment  on  ATSDR's  procedures  for 
conducting  voluntary  research. 

Contact  Person  for  More  Information: 
Dr.  William  Cibulas.  Chief,  Research 
Implementation  Branch,  Division  of 
Toxicology,  ATSDR,  (MS  E29),  1600 
Clifton  Road,  NE..  Atlanta,  Georgia 
30333.  telephone  (404)  639-6015  or  FTS 
236-6015. 

Dated:  March  31, 1992. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
[FR  Doc.  92-7777  Filed  4-^-92;  8:45  amj 
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DEPAPTMf  NT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


;ce  0*  AdrT- 


(Doci'i 


!'-:t--ition 


5.123) 


Uo''CP  0'  buD'-^'ssior  of  Proposed 
Intormation  Coiiectionii  to  0MB 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to;  Jennifer  Main,  OMB  Desk 
Officer.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest,  Washington  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 

Depa.rtment  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 

(8)  Whether  the  porposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sectioi>7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  March  27.  1992. 
|ohn  T.  Murphy, 

Director.  Information  Resources  Management 
Policy  and  Management  Division. 

Proposal:  Quality  Control  Study  for 
Rental  Housing  Assistance  Subsidies — 
Section  8  and  Section  236. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  Data 
will  be  collected  from  staff  and  tenants 
of  Public  Housing  Agencies  and  owners 
of  HUD-assisted  housing  to  determine 
the  estimarted  national  error  rate.  This 
information  will  also  be  used  to 
determine  the  eligibility  and  rent  of 
tenants  of  section  8/section  236 
assisted-housing  and  public  housing. 

Form  Number:  None.     - 
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Respondents:  Individuals  or 
Households,  Business  or  Other  For- 
Profit  and  \'f;r.  Profit  Institutions. 


Frequency  of  Subnussion:  Other. 


Reporting  Burden: 


Number  of 
respofxtents 

Frequerxry  of 
response 

Hours  per 
response 

Burden 
hours 

PHA/Owners  Questionnaire » _ 

Tenant  Questionnaire 

776 

5,430 

1 
1 

.565 
.833 

454 
4.525 

Tola}  Estimated  Burden  Hours.  4,y:y, 

Status:  Extension. 

Contact:  John  Dickie,  HUD  (202)  7098- 
2770,  Jennifer  Main,  0MB,  (202)  395- 
6880. 

Dated:  March  27, 1992. 

Proposal:  Application  Submission 
Requirements:  Section  202  Housing  fur 
the  Elderly  and  Section  fill  Housing  for 
Persons  with  Disabilities. 


Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  is  needed  to  facilitate  a 
prompt  and  orderly  conversion  of  the 
section  202  Direct  Loan  Pipeline  Projects 
to  the  section  202  or  section  811  Capital 
Advance  Programs.  This  information 
■.\  ill  be  used  to  assist  HUD  in 
determining  the  owner's  eligibility  and 
capacity  to  finalize  the  development  of  a 


housing  project  under  the  Capital 
Advance  Program. 

Form  Number  HUD-92446-CA. 
92476A,  9066-CA,  90165-CA,  9064-CA, 
90171-CA,  90163-CA,  92450-CA,  91732A. 
92531 B-CA,  90167-CA,  90177-CA, 
90170-CA,  and  90176-CA. 

Respondents:  Non-Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion  and  Monthly. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
tv>jrs 


Information  Collections . 


260 


43.17 


11,225 


Total  Estimated  Burden  Hours:  11,225. 

Status:  Extension. 

Contact:  Flossie  Ellison.  HUD,  (202) 
708-2866,  Sharon  Mizell,  HUD,  (202) 
708-2866.  Jennifer  Main.  OMB.  (202)  395- 
6880. 

Dated:  March  27, 1992. 


Proposal:  Budgeted  Rent  Increase 
Process  and  Energy  Conservation 
Certification. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Owners  of  certain  cooperative, 
subsidized,  and  202  projects  will  be 
required  to  submit  the  Budget 


Worksheet  when  requesting  a  rent 
increase.  HUD  will  use  the  information 
to  evaluate  owner  expense  estimates. 

Form  Number:  HUD-92547-A. 

Respondents:  Businesses  or  Other  For- 
Profit. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


H'JD-92547-A.. 

Recordkeeping. 


12.500 
12.500 


1 
.25 


12,500 
3,12S 


Total  Estimated  Burden  Hours:  15,625. 

Status:  Extension. 

Contact:  James  J.  Tahash,  HUD,  (202) 
708-3944,  Jennifer  Main,  OMB,  (202)  395- 
6880. 

Dated;  March  27, 1992. 
|FR  Doc.  92-7808  Filed  4-3-92;  8;45  am] 

BILLING  CODE  4210-01-M 


[Docket  Wo  N-92-34?41 

Notice  of  S'jK.Tissicn  c'  Proposed 
Information  Coiiection  to  OMO 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
coliecuon  requirement  described  below 
has  been  submitted  to  the  Office  of 

ManaEement  and  Budget  (OMB)  for 


review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

addresses:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main.  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washinston.  DC  20503. 

FOS  FURTHER  iSrOPMAIION  CCHli-.ZT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 


submitted  to  OMB  may  be  obtained 
'        \T     Weaver. 

SUPPLXMENTARY  INFORUAT.ON.  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  pubUc  will 
be  affected  by  the  proposal; 
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(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d)  of 


HUD-54891 

HU0-54891A. 


the  Uepartment  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  March  27. 1992. 
John  T.  Murphy, 

Director.  Information  Resources  Management 
Policy  and  Management  Division. 

Proposal:  HUD  Systems  of  Approval 
of  Single  Family  Housing  in  New 
Subdivisions  (FR-3095). 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  collected  pertains  only  to 
the  specific  property  on  which  HUD  will 
insure  a  mortgage.  The  information  is 
obtained  by  the  real  estate  appraiser 
during  the  inspection  of  the  property 


and  reviewed  by  the  lendfir's 
underwriter.  The  information  mii.'^t  he 
collected  on  each  case  submitted  for 
mortgage  insurance  that  involves  new 
construction  in  new  subdivisions  so  that 
HUD  is  assured  that  no  site/location 
factors  will  adversely  affect  the 
dwelling  or  homeowner. 

Form  Number:  HUD-54891  and 
54891A. 

Respondents:  Businesses  or  Other  For- 
Profit. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  ot 
respondents 


Frequency  o< 
response 


Hours  per 
response 


Burden 
hours 


100 

800 


50 
82 


.75 
.25 


3,750 

16.400 


Total  Estimated  Burden  Hours:  20.150. 

Status:  Revision. 

Contact:  Bud  Carter,  HUD,  (202)  708- 
2700.  Jennifer  Main,  OMB.  (202)  395- 
6880.  I 

Dated:  March  27. 1992. 
'FR  Doc.  92-7809  Filed  4-3-92;  8:45  am| 

BILLING  COOC  421(M)1-M 


DEPARTMENT  Of^  'HE  iN^ER  OP 

Bd'eau  3f  Lana  Ma-Kge-e'-' 

(NV-06C-4370-10]  I 

Battle  Mour'a.r.  DiS"  -:♦  Aav  so'v 
Cot:":cil  Mee;''Tg  ""  Ej'e*-,  s   N» 

S..MMARY:  NuUce  is  hereijy  given  in 

dance  with  Public  Law  94-579  and 
CFR  part  1780  that  a  meeting  of  the 
Battle  Mountain  District  Advisory 
Council  will  be  held  on  Tuesday.  April 
28. 1992.  The  meeting  will  convene  at  9 
s  m  p!  I"p  Fiirf>k:i  CouTitrv  Court  House. 

S  jOPLcMEN  -ATV  ",ror  vi  flON:  The 

agenda  Wiii  include: 

1.  Discussion  on  Off  Highway  Race 
Impacts. 

2.  Update  on  Las  Vegas  Water  District 
filings. 

3.  Strategic  Plan  for  Management  of 
Wild  Horses  and  Burros  on  Public  Land. 

4.  Mill  Creek  Riparian  Showcase. 
The  meeting  is  open  to  the  public. 

Interested  persons  may  make  satemenls 
beginning  at  3  p.m.  on  April  28. 1992.  If 
you  wish  to  make  an  oral  statement, 
please  contact  James  D.  Currivan  by 

FCa  FURTHER  INFORMATION  CONTACT: 

James  D.  Currivan.  District  Manager, 


P.O.  Box  1420,  Battle  Mountain.  Nevada 
89820  or  phone  (702)  635-4000. 

Dated:  March  25, 1992. 
Michael  Mitchel, 

Acting  District  Manager,  Battle  Mountain 
District 
|FR  Doc  92-7750  Filed  4-3^92;  8:45  am] 

BILUNQ  CODE  4310-HC-M 


[NV-030-02-4212-14:  N-55681] 
Notice  of  Realty  Action 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Realty  Action:  Noncompetitive 

Sale  of  Federal  Land  in  Douglas  County, 

Nevada. 

summary:  In  response  to  a  request  from 
Douglas  County  Sewer  Improvement 
District  No.  1,  the  following  described 
federal  land  has  been  examined  and 
found  suitable  for  direct  sale  to  the 
Improvement  District  under  sections  203 
and  209  of  the  Federal  Policy  and 
Management  Act  of  1976  at  not  less  than 
the  appraised  fair  market  value. 

Mount  Diablo  Meridian 

T.  13  N..  R.  21  E.. 
Sec.  7:SE'/4: 

Sec.  8:  Sy2SV2NWV4.  SW'/*; 
Sec.  17:  Lots  1.  2,  and  3.  NW'A: 
Sec.  18:  Lots  5.  6.  7.  and  8.  NEVi.  EViNEV4N 

WV4.  NEy4SEV«NWy4. 
aggregating  1.002.74  acres,  more  or  less. 

The  land  is  currently  dedicated  to  use 
as  an  effluent  treatment  area  by  means 
of  a  right-of-way  granted  to  Douglas 
County  Sewer  Improvement  District  No. 
1.  This  use  will  continue  whether  or  not 
the  sale  is  completed.  The  land  is  not 


required  for  any  federal  purpose,  but  the 
use  of  the  land  for  effluent  disposal 
allows  the  Improvement  District  to 
comply  with  an  Environmental 
Protection  Agency  directive  regarding 
the  Carson  River.  Disposal  by  sale  is 
consistent  with  the  Bureau's  land  use 
planning  for  this  area  and  would  be  in 
the  public  interest.  No  conflicts  with 
State  or  local  plans  have  been 
identified. 

The  land  will  be  offered  to  Douglas 
County  Sewer  Imporvement  District  No. 
1  at  fair  market  value,  which  will  be 
determined  by  appraisal  before  the  sale. 
The  land  will  not  be  offered  for  sale 
until  at  least  60  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  and  not  until  all  environmental 
and  other  required  documents  have 
been  completed. 

Upon  determination  that  the  mineral 
interests  associated  with  the  parcel 
have  no  known  value,  conveyance  of 
available  mineral  interests  will  occur 
simultaneously  with  the  sale  of  the  land, 
and  the  purchaser  will  be  required  to 
pay  a  $50.00  non-returnable  filing  fee  for 
the  administrative  cost  of  that 
conveyance. 

The  patent,  when  issued,  will  contain 
a  reservation  to  the  United  States  for  a 
right-of-way  thereon  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 1890 
(26  Stat.  391,  43  U.S.C.  945).  The  patent 
will  also  be  subject  to  those  rights  to 
maintain  and  use  an  overhead 
powerline  which  has  been  granted  to 
Sierra  pacific  Power  Company  Right-of- 
Way  Grant  N-295  under  the  Act  of 
March  4. 1911  (36  stat.  1258;  43  U.S.C. 
961). 
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Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
sogrpga'ed  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  genera!  mining  laws. 
The  segregation  will  terminate  upon 
issuance  of  a  patent  or  270  days  from 
'he  date  this  no'^ce  is  published  in  the 
Federal  Register. 

For  a  period  of  45  days  from  the  date 
this  notice  is  published  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  Carson  City  District 
Manager.  Bureau  of  Land  Management, 
1535  Hot  Springs  Road,  suite  300.  Carson 
Cit\ ,  \V  89706.  Any  objections  will  be 
reviewed  by  the  Nevada  State  Director, 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determ.ination  of  the 
Department  of  the  Interior, 

Dated:  March  24, 1992. 
Kelly  M.  Madigan, 

Acting  District  Manager.  Carson  City  District 
[FR  Doc.  92-7749  Filed  4-3-92;  8:45  am) 

BILLING  CODE  4310-HC-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 

information  listed  below  has  been 
submitted  to  the  Office  of  Managemenl 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  e.xplanatory  m.atena! 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
sugg<;^'ions  on  -he  requirement  should 
be  made  withm  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  ci  .Management  and  Budget 
Paperwork  Reduction  Project  (1029- 
0036),  Washington.  DC  20503,  telephone 
202-395-7340. 

Title:  Permit  Applications — Miniirum 
Requirements  for  Legal,  Financial, 
Compliance,  and  Related  Information 
30  CFR  7:'8. 
0MB  Nurriber:  1029-OC36. 
Abstract:  Section  50''(b)  provides  that 
persons  condu:;|ing  coal  mining 
activities  submit  to  the  regulatory 
authority  all  relevant  information 
regardmg  ownership  and  control  of 
the  property  to  be  affected,  their 
comipliance  status  and  history.  This 
information  is  used  to  ensure  oil  legal, 
financial  and  compliance 


requirements  are  satisfied  prior  to 

issuance  or  denial  of  a  permit. 
Bureau  Form  Number:  None. 
Frequency:  On  occasion. 
Description  of  Repondents:  Coal  Mining 

Operators. 
Annual  Responses:  3,941. 
Annual  Burden  Hours:  23,535. 
Estimated  Completion  Time:  6  hours. 
Bureau  Clearance  Officer:  Andrew 

DeVito  (202)  343-5150. 

D.ited:  March  13, 1992. 
John  P.  Mosesso, 

Chief.  Division  of  Technical  Services. 
(PR  Doc.  92-7780  Filed  4-3-92:  8:45  am) 

BILUNG  CODE  «310-0S-II 


INTERSTATE  COMMERCE 
COMMISSION 

I  Docket  No.  AB-348  (Sub  1X)1 

Beaufort  &  Morehead  Railroad  Co  and 
Beaufort  &  Morehead  Railway.  Inc.: 
Abandonment  and  Discontinuance 
Exemption,  in  Carteret  County,  NC 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption 

summary:  The  Commission,  under  49 
use.  10505,  exempts  Beaufort  & 
Morehead  Railroad  Company  (BMRC) 
and  Beaufort  &  Morehead  Railway,  Inc. 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  to  abandon  and 
discontinue  service  over,  respectively, 
BMRC's  2.3-mile  rail  line  from  the  west 
end  of  the  Gallant's  Channel  Trestle  to 
the  lines  terminus  in  Beaufort,  in 
Carteret  County,  NC,  subject  to 
environmental,  historic,  and  standard 
labor  protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  ofier  of  financial 
assistance  has  been  received,  this 
exemptuin  will  be  effective  on  May  6, 
1992.  Formal  expressions  of  intent  to  file 
an  offer  '  of  financial  assistance  under 
49  CFR  1152.27(c)(2)  must  be  filed  by 
April  16, 1992,  petitions  to  stay  must  be 
filed  by  April  21, 1992,  and  petitions  for 
reopening  must  be  filed  by  May  1. 1992. 
Requests  for  a  public  use  condition  must 
he  filed  by  April  16, 1992. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-348  (Sub-No.  IX)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce  Commission. 
Washington.  DC  20423. 

(2)  Petitioner's  representative:  Fritz  R.  Kahn, 
Vemer.  Liipfert,  Bemhard,  McPherson  and 
Hand,  Suite  700,  901-15th  Street,  NW., 
Washington,  DC  20005-2301. 


FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  927-5660.  (TDD 
for  hearing  impaired:  (202)  927-5721). 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision,  to  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  927-5721.) 

Decided:  March  25, 1992. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  McDonald,  Commissioners 
Simmons,  Phillips,  and  Emmett.  Vice 
Chairman  McDonald  did  not  participate  in 
the  dispostion  of  this  proceeding. 
Sidney  L  Strickland,  Jr., 
Secretary. 
(FR  Doc.  92-7801  Filed  4-3-92;  8:45  am] 

BILUNG  CODE  7035-fli-M 


Docket  No   AB-fi  iSut:i  » 337X)J 

Burhngton  Nonhern  F^ai!roao  Co 
Abandonment  Exemption  — ;n  fiovci 
H,?Je,  and  Lubbock  Counties,  TX 

agency;  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
trcm  ir.e  prior  approval  requirements  of 
49  U.S.C,  10903-10904  the  abandonment 
by  Burlington  Northern  Railroad 
Company  of  a  44.98-mile  line  of  railroad 
between  milepost  306.17.  at  Sterley.  and 
milepost  351.15,  at  Lubbock,  in  Floyd, 
Hale,  and  Lubbock  Counties,  TX,  subject 
to  standard  labor  protective  conditions 
and  an  historic  preservation  condition. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  May  6, 
1992.  Formal  expressions  of  intent  to  file 
an  offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2)  '  must  be  filed  by 
April  16, 1992.  Requests  for  a  public  use 
condition  must  be  filed  by  April  16, 1992. 
Petitions  to  stay  must  be  filed  by  April 
21, 1992.  Petitions  for  reopening  must  be 
filed  by  May  1, 1992. 

addresses:  Send  pleadings,  referring  to 
l/(    K.:  \o.  AB-6  (Sub-No.  337X),  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce  Commission. 
Washington.  DC  20423. 

and 


'  See  Exempt,  of  Rail  Line  Abandoment— Offers 
ofFinon.  Assist,  4  I.C.C2d  164  (1987). 


'  See  Exempt  of  Roil  Abandonment— Offers  of 
Finon.  Assist.  4  I.CC.2d  164  (1987). 
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(2)  Petitioner's  representative:  Sarah  |. 
Whitley.  Burlington  Northern  Railroad 
Company,  3300  Continental  Pla7a.  777  Main 
Street.  Fort  Worth.  TX  76102. 

FOB  FURTHER  tNFORMATIOM  CONTACT 

jose:-^.  ri  U-"-T.ir  1202)  927-5660.  (TDD 
for  heanng  impaired:  (202)  927-5721.| 

SUPPLEMENTARY  INFORIMATION: 

.Aci:'.  ana.  .r.fjrmj'.-r.   s  :.ontained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  senices  at  (202)  927-5721.) 

Decided:  March  27. 1992. 

By  the  Commission.  Chairman  Philbin.  Vice 
Chdirman  McDonald.  Commissioners 
Simmons.  Phillips,  and  Emmett. 
Sidney  L.  Strickland.  |r., 
Secretary: 
(FR  Doc.  92-7805  Filed  4-3-92;  8:45  am] 

B''^V>iC  C00€  7035-01-M 


[Finance  Docket  No  3tC39" 

CSX  Transportation,  Inc.,  Trackage 
R.ghts  Exen^ption— Consolidated  Ran 
Corp 

Consolidated  Rail  Corporation 
(Conrail)  has  agreed  to  grant  overhead 
trackage  rights  to  CSX  Transportation, 
Inc.  (CSXT)  between  milepost  38.9±  at 
Cf-eencastle,  IN,  and  milepost  70.5±  at 
Terre  Haute,  IN,  a  distance  of 
approximately  31.6  miles.  Use  of  the 
trackage  rights  is  expected  to  begin  on 
or  about  June  1. 1992. 

This  notice  is  Filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Charles 
M  Rosenberger.  500  Water  Street,  J150, 
licksonville.FL  32202. 

.^3  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co— Trackage  Rights— BN.  354 
I  C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980).  and  as 
clarified  in  Wilmington  Term.  R.R.. 
Inc.— Pur.  &  Lease-CSX  transp.  Inc..  6 
I.C.C.  2d  799  (1990). 

Decided:  March  30. 1992. 


By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  )r., 
Secretary. 
(FR  Doc.  92-7803  Filed  4-3-92:  8:45  am) 
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[Financp  Ooct>e*  No   T?'?381 


CSX  ■^'apspo'tation, 
Riqnts  t  «emption — i 


•■    Trackage 
nsoHdated  Hail 


Consolidated  Rail  Corporation 
(Conrail)  has  agreed  to  grant  overhead 
trackage  rights  to  CSX  Transportation, 
Inc.  (CSXT).  over  approximately  1.79 
miles  of  rail  line  in  Indianapolis,  IN, 
from  the  Conrail  connection  at  "lU" 
Interlocking,  eastward  to  the  east 
clearance  point  of  the  crossover 
connection  between  Conrail  and  CSXT 
at  Pine  Main.  The  exemption  became 
effective  on  March  27. 1992. 

Acquisition  of  these  trackage  rights 
will  allow  CSXT  to  operate  its  trains, 
locomotives,  cars,  and  equipment  with 
its  own  crews  on  Conrail's  Pine  Main  to 
meet  and  pass  CSXTs  trains  operating 
over  Conrail's  line  between  Indianapolis 
and  Crawfordsville,  IN. 

This  notice  if  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on  Charles 
M.  Rosenberger.  500  Water  Street. 
Jacksonville.  FL  32202. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN.  354 
I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Dated:  March  31. 1992. 

By  the  Commission.  David  M,  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland.  |r„ 
Secretary.  ' 

[FR  Doc.  92-7803  Filed  4-3-92:  8:45  am] 
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are  used  to  adjust  gross  annual 
operating  revenues  of  railroads,  motor 
carriers  of  property  and  motor  carriers 
of  passe HRprs  for  r!ass:fication 
purposes.  This  indexing  methodology 
will  insure  that  regulated  carriers  are 
classified  based  on  real  business 
expansion  and  not  from  the  effects  of 
inflation.  Classification  is  important 
because  it  determined  the  extent  of 
reporting  for  each  carrier. 

The  railroad's  inflation  factors  are 
based  on  the  annual  average  Railroads 
Freight  Price  Index.  For  both  motor 
car.ners  of  property  and  motor  carriers 
of  passengers,  the  inflation  factors  are 
based  on  the  annual  average  Producer 
Price  Index  for  all  commodities.  The 
indexes  are  developed  by  the  Bureau  of 
Labor  Statistics  (BLS). 

The  base  year  for  railroads,  motor 
carriers  of  property,  and  passenger 
motor  carriers  are  1978, 1980,  and  1988 
respectively.  The  inflation  index  factors 
for  1989. 1990.  and  1991  are  presented  as 
follows: 


indexiCig  '^■'e  4 '■^'u.:^;  Operating 

Revenues  o*  Raiiroads.  Motor  Carriers 

of  Property  .*-;<:!  Mo'or  Carriers  o1 
'■■  i  s  s  e  r;  g  e  '■  s 

agency:  Interstate  Commerce 

Cummission. 

action:  Notice. 

This  Notice  sets  forth  the  annual 
inflation  adjusting  index  numbers  which 


Index 

Deflator 
Percent 

Railroads  Railroad  FreigM  Index 

1978                      

213.1 
3985 
4023 
409.5 

19e9..„ 

1990 -. 

1991 - 

53  48 

52  98 

'    52.05 

Motor  CarTl«f»  of  Property  Producer  Price  IfHlei' 

1 980 _ - 89  8  1- 

1989 _ - -....  112  2            80.04 

1990 „ 116  3            77  21 

1991 -.  116  5  1         77  08 

■    "Ht*  ifxtces  and  Oefiato'  percenlaqes  fof  motor 

earners    Of    p'operty    were  adiusie'd    to    rgfiect 
ct^anges  t>y  tf)e  BLS. 

Motor  Carrier*  of  Paaaenger*  Producer  Price 
Index 


1988.. 
1989. 
1990. 
1991. 


95  28 

91  92 
91.76 


EFFECTIVE  DATE:  January  1,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

\V;i.  ,im  F  Moss  III.  (202)  92--5-30, 

Sidney  L.  Strickland  [r.. 

Secretary. 

(FR  Doc.  92-7804  Filed  4-3-92:  8:45  am] 
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NUCLEAR  REGUUVTORY 
COMMISSION 

Nuclear  Safety  Research  Review 
Committee;  Meeting 

The  Nuclear  Safety  Research  Review 
Cumm:t;ee  (\SRRC]"will  hold  its  next 
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meeting  on  April  2*-30,  1992,  at  the 
Holiday  Inn  Crowne  Plaza,  1750 
Rockville  Pike,  Rockville,  Maryland.  The 
meeting  will  be  held  in  accordance  with 
the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA)  and 
will  be  open  to  public  attendance.  The 
NSRRC  provides  advice  to  the  Director 
of  the  Office  of  Nuclear  Regulatory 
Research  (RES)  on  matters  of  overall 
management  importance  in  the  direction 
of  the  NRC's  program  of  nuclear  safety 
research.  The  purpose  of  this  meeting  is 
to  review  the  NRC's  research  program 
on  digital  instrumentation  and  controls 
(DI&C)  for  nuclear  power  plants;  to 
discuss  NSRRC  organization, 
operations,  and  communication;  and  lo 
deliberate  on  questions  posed  to  the 
Committee  by  Dr.  Ivan  Selin,  Chairman, 
Nuclear  Regulatory  Commission  at  the 
NSRRC's  November  25-26,  1991. 
meeting.  Chairman  Selin's  questions 
were  about  the  agency's  advanced 
instrumentation  and  controls  research, 
the  highest-prionty  research  areas,  skills 
for  advanced  reactors,  the  nght  level  of 
research,  and  use  of  probabilistic  risk 
assessment  results, 

Wednesday,  April  29, 1992 

8;30  a.m.-9  a.m.:  Introduction:  NSRRC 
Chairman;  RES  Director. 

9  a.m.-4  p.m.:  Discussion  of  DI&C 

Research  Program 
4  p.m. -5  p.m.:  Committee  discussions. 

Thursday,  April  30. 1992 

8  a.m. -9  a.m.:  Discussion  of  NSRRC 
Organization  and  Operations, 

9  a.m. -3  p.m.:  Research  priorities: 
advanced  reactor  staff  review  needs; 
appropriate  level  of  NRC  research; 
NRC  use  of  PRA. 

3  p  m  -)  p  m.:  Communications  between 
RES  staff  and  NSRRC. 

4  p.m. -5  p.m.:  Committee  discussions. 
Members  of  the  public  may  file 

wntten  statements  regarding  any  matter 
to  be  discussed  at  the  meeting.  Members 
of  the  public  may  also  make  requests  to 
speak  at  the  meeting,  but  permission  to 
speak  will  be  determined  by  the 
Committee  chairperson  in  accordance 
with  procedures  established  by  the 
Committee.  A  verbatim  transcription 
will  be  made  of  the  NSRRC  meeting  and 
a  copy  of  the  transcript  will  be  placed  m 
the  NRC's  Public  Document  Room  in 
Washington,  DC. 

Inquiries  regarding  this  notice,  any 
subsequent  changes  in  the  status  of  the 
meeting,  the  filing  of  written  statements. 
requests  to  speak  at  the  meeting,  or  for 
the  transcript,  may  be  made  to  the 
Designated  Federal  Officer,  Mr.  George 


Sege  (telephone:  301/492-3904),  between 
8:15  a.m.  and  5  p.m. 

Dated:  March  31,  1992. 
John  C  Hoyle, 

Advjsihy  ComrmUPp  Management  Officer. 
iF"R  Doc.  92-"826  Filed  4-5-92;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  0MB  Extension  of 
Approval  for  Information  Collection: 
Employer  Liability  for  Withdrawals 
From  and  Terminations  of  Single- 
Employer  Plans 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Notice  of  request  fur  OMN 

approval  of  extension. 

SUMMARY:  The  Pension  Benefit 
Guaranty  Corporation  has  requested  an 
extension  by  the  Office  of  Management 
and  Budget  of  the  expiration  date  of  a 
currently  approved  information 
collection  requirement  (1212-0017) 
without  any  change  in  substance  or  in 
the  method  of  collection.  The 
information  collection,  which  is 
scheduled  to  expire  on  May  31, 1992,  is 
contained  in  the  PBGCs  regulation  on 
Employer  Liability  for  Withdrawals 
from  and  Terminations  of  Single- 
Employer  Plans,  29  CFR  part  2622.  This 
notice  advises  the  public  of  the  PBGC's 
request  for  an  extension  of  0MB 
approval  for  this  collection  of 
information. 

ADDRESSES:  Written  comments  (at  least 
three  copies)  should  be  addressed  to  the 
Office  of  Management  and  Budget, 
Paperw^ork  Reduction  Proiert  (1212- 
OOi:-),  Washington.  DC  20,503.  Requests 
for  inform.ation  and  copies  of  the 
proposed  collection  of  information  and 
supporting  documentation,  should  be 
addressed  to  the  Communications  and 
Public  Affairs  Department  (Code  38000), 
Pension  Benefit  Guaranty  Corporation, 
2020  K  Street,  NW.,  Washington,  DC 
20006.  The  request  for  extension  will  be 
available  for  public  inspection,  and 
copying,  at  the  PBGC  Communications 
and  Public  Affairs  Department  in  suite 
7100.  at  the  above  address,  between  the 
hours  of  9  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Renae  R.  Hubbard.  Special  Counsel. 
Office  of  the  General  Counsel  (Code 
22500),  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street  NW.. 
Washington.  DC  2CKX)6:  telephone  202- 
~:"8-8850  (202-778-19.58  for  TTi  and 
TDDj.  These  are  not  toll-free  numbers 


SUPPtiMENTARV  INFORMATION:  The 
Pension  Ber.efii  G^arjirTN  Lo-j!;.iration 
("PBGC")  is  requesting  that  the  Office  of 
management  and  Budget  extend  for 
three  years  the  approval  of  the 
collection  of  information  contained  in 
the  PBGC's  regulation  on  Employer 
Liability  for  Withdrawals  from  the 
Terminations  of  Single-Employer  Plans. 
29  CFR  part  2622.  Section  4062  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  as  amended,  29  U.S.C.  1362 
("ERISA"),  provides  that  the 
contributing  sponsor  of  a  single- 
employer  pension  plan  and  members  of 
the  sponsor's  controlled  group  ("the 
employer")  incur  employer  liability  if 
the  plan  terminates  with  assets 
insufficient  to  pay  benefit  liabilities 
under  the  plan.  However,  the  payment 
terms  for  employer  liability  and  the 
PBGC's  statutory  lien  for  employer 
liability  are  both  affected  by  whether 
and  to  what  extent  the  unadjusted 
liability  exceeds  30  percent  of  the 
employer's  net  worth.  Section  2822.3  of 
the  employer  liabiUty  regulation  requires 
that  an  employer  submit  information 
that  will  enable  the  PBGC  to  determine 
the  employer's  net  worth.  If  this 
information  is  not  provided  to  the  PBGC. 
it  would  be  significantly  hindered  in  the 
performance  of  its  statutory  duty  to 
collect  employer  liability. 

The  PBGC  has  approximately  80 
pension  plan  terminations  per  year  that 
present  a  net  worth  issue.  Based  on  its 
recent  experience  concerning  the 
number  of  plans  maintained  and 
terminated  by  each  employer  (ranging 
from  one  per  employer  to  ten  per 
employer),  the  PBGC  estimates  that  only 
70  employers  per  year  will  be  affected 
by  this  information  collection.  Normally, 
only  one  submission  of  net  worth 
information  for  an  employer  is  required, 
regardless  of  the  number  of  plans  being 
terminated. 

The  PBGC  estimates  that  the  time 
required  to  comply  with  this  information 
collection  ranges  from  one  hour  to 
several  weeks,  with  the  mean  being 
three  days.  It  has  been  PBGC's 
experience  that  there  is  great  diversity 
in  the  character  of  the  employers 
involved  and  the  effort  required  to 
submit  the  data.  In  most  instances,  only 
copying  and  transmission  of  existing 
data  is  needed.  In  some,  new  net  worth 
data  may  have  to  be  complied.  Based  on 
the  mean  time  of  three  days  (24  hours) 
and  the  estimated  number  of  responses 
(70),  the  annual  burden  is  estimated  at 
1680  hours. 


[ 
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Issued  at  Washington.  DC  this  1st  day  of 

A:-::  1*5:, 

lames  B,  LocKha.'t  HI. 

Executive  Director,  Pension  Benefit  Cuaranty 

Corporation. 

|FR  Doc.  92-7846  Filed  4-3-92:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  OpportunitY  for 
Hearing;  Cincinnati  Stock  Exchange, 


Incorporated 


I 


Mdrch  31.  1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f](l)(B]  of  the  Securities  Exchange 
.^ct  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Intercapital  Insured  Municipal  Trust 
Common  Shares  of  Beneficial  Interest. 
$0.01  Par  Value  (File  No.  7-8285) 
Korean  Investment  Fund.  Ina 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
8286) 
Living  Centers  of  America.  Inc. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
8287) 
Magma  Copper  Co. 
Class  B.  Common  Stock.  $0.01  Par  Value 
(File  No.  7-6288) 
North  Carolina  Natural  Gas  Carp^ 
Common  Stock,  $2.50  Par  Value  (File  No.  7- 
8289) 
Sears.  Roebuck  &  Co. 
S3.75  Dep.  Shares  (Rep.  V*  of  share  of  Ser. 
A.  Man.  Exch.  Pfd.  Stock)  (File  No.  7- 
8290) 
Stone  Container  Corp. 
$1.75  Ser.  E.  Cum.  Conv.  Exch.  Pfd.  Stock. 
$0.01  Par  Value  (File  No.  7-8291) 
Tandy  Corp. 
$2.14  Dep.  Shares  (Rep.  1/100  of  a  share  of 
Ser.  C  Conv.  Pfd.  Stock.  No  Par  Value 
(File  No.  7-8292) 
Value  Merchants.  Inc. 
Common  Stock.  $0.01  Par  Value  (File  No 
8293] 
Van  Kampen  Merritt  Trust  for  Insured 
Municipals 
Common  Shares  of  Beneficial  Interest, 
$0.01  Par  Value  (File  No.  7-8294) 
Van  Kampen  Merritt  Trust  for  Investment 
Grade  Municipals 
Common  Shares  of  Beneficial  Interest. 
$0.01  Par  Value  (File  No.  7-8295) 
First  City  Bancorp.  Inc. 
Common  Slock.  No  Par  Value  (File  No.  7- 
8296) 
Hemlo  Gold  Mines.  Inc. 
Common  Stock.  No  Par  Value  (File  No.  7- 
8297) 
Intertape  Polymer  Group.  Inc. 
Common  Stock.  No  Par  Value  (File  No.  7- 
8298) 


7- 


Verit  Industries.  Inc. 
Common  Stock.  $0,001  Par  Value  (File  No. 
7-6299) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  21, 1992, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  Finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  92-7815  Filed  4-3-92;  8:45  am) 
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Seff-Regulatory  Organizations; 

Applications  'Of  Unlisted  Trading 
PfvHeges  ano  o*  Oppiortunrty  for 
Hearing   Midwest  Stock  Excf>ange, 
inccpo^ri'ec 

March  31, 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Aon  Corporation 

Series  B  Conversion  Preferred  Stock 
"Preferred  Equity  Redemption 
Ctimulative  Stock".  $1.00  Par  Value  (File 
No.  7-8300) 
Coltec  Industries.  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-8301) 
Mexico  Fund.  Inc. 

Common  Stock  Subscription  Rights, 
No  Par  Value  (File  No.  7-8302) 
Transcontinental  Realty  Investors.  Inc. 

Common  Stock.  $.01  Par  Value  (File 
No.  7-8303} 
Texas  Instruments.  Inc. 

$2.26  Depositary  Shares  (each 
representing  V*  share  Series  A 
Convertible  Preferred,  $25  Par  Value 
(File  No.  7-8304)) 


Catalina  Marketing  Corporation 
Common  Stock.  $.01  Par  Value  (File 

No,  7-8305) 

Liberty  Term  Trust — 1999 

Common  Stock.  $.001  Par  Value  (File 

No.  7-8306) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  21. 1992. 
written  data,  views  and  arguments 
concerning  the  above-reference 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission.  b>  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 
Jonatban  G.  Katz, 
Secretary. 

[FR  Doc  92--816  Filed  4-3-92:  8:45  am] 
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(Release  No.  34-30527;  File  No  SR-MSRB- 

92-311 

Self-Regulatory  Organizations;  Filing 
and  lmnr>ediate  Effectiveness  of 
Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board;  Relating  to  Underwriting 
Assessments 

March  27, 1992. 

Pursuant  to  section  19(blf1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b](l),  notice  is  hereby 
given  that  on  March  10,  1992.  the 
Municipal  Securities  Rulemaking  Board 
("Board"  or  "MSRB")  filed  with  the 
Securities  and  F-xchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  as  described  in  items  I,  II. 
and  III  below,  which  Items  have  been 
prepared  by  the  MSRB.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  njie  change 
from  interested  persons. 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  is  filing  an  amendment  to 
Board  rule  A-13  concerning  the 
underwriting  assessment  charged  to 
brokers,  dealers,  and  manicipal 
securities  dealers  Ihereafter  referred  to 
as  "the  proposed  rule  change").  To 
ensure  that  the  industry  receives  ample 
notification  of  the  revision  in  the 
underwriting  assessment  procedure 
contained  in  the  proposed  rule  change, 
the  Board  has  set  a  date  of  July  1, 1992, 
for  the  proposed  rule  change  to  be 
implemented. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filmg  with  the  Commission,  the 
MSRB  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
place  specified  m  Item  IV  below  and  is 
set  forth  in  sections  (.M,  IB),  and  [C] 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Rule  A-13  currently  requires 
brokers,  dealers,  and  municipal 
securities  dealers  to  pay  to  the  Board 
fees  based  on  the  underwriting  of  new 
issue  municipal  securities 
("underwriting  assessment").  The 
purpose  of  the  underwriting  assessment 
is  to  provide  a  continuing  source  of 
revenue  to  defray  the  costs  and 
expenses  of  operating  the  Board  and 
administering  its  activities.  The  scope  of 
rule  A-13  currently  includes  all  new 
issues  purchased  by  or  through  a  broker, 
dealers,  or  municipal  securities  dealer 
which  have  an  aggregate  par  value  of 
$1,000,000  or  more  and  a  final  stated 
maturity  of  not  less  than  two  years  from 
the  date  of  the  securities.  The  rate  of 
assessment  is  $.03  per  $1,000  of  the  par 
value  of  such  securities.  Brokers, 
dealers,  and  municipal  securities  dealers 
are  required  to  pay  the  underwriting 
assessment  to  the  Board  within  30  days 
after  settlement  with  the  issuer,  and  the 
Board  currently  does  not  invoice 
underwriters  for  these  fees.  The 
proposed  rule  change  includes  revisions 
in  rule  A-13  relating  to;  (i)  The  Board's 
method  of  collecting  and  accounting  for 
underwriting  assessments;  tii)  the 
primary  offerings  subject  to 
underwriting  assessment;  and  (iii)  a 


lower  assessment  rate  for  offerings  nf 
certain  short-term  and  putlabie 
securities. 

Method  of  Collecting  and  Accounting  for 

Underwriting  Assessments 

To  help  ensure  that  underwriters  are 
complying  with  rule  A-13,  the  Board 
currently  reviews  the  results  of 
negotiated  and  competitive  sales,  as 
reported  in  industry  publications  such 
as  The  Bond  Buyer,  From  these  lists,  the 
Board  identifies  issues  that  are  within 
the  scope  of  rule  A-13  [i.e..  all  new 
issues  except  those  under  $1  million  in 
par  value  or  under  2  years  in  maturity). 
The  Board  generates  receivables  on  this 
basis  for  the  Board's  accounting  system. 
Payment  for  approximately  8,000  issues 
were  handled  using  this  method  in  fiscal 
year  1991. 

Under  this  system,  the  Board 
frequently  receives  payments  for  new 
issues  that  are  not  listed  in  industry 
publications  (e.^.,  private  placements 
and  some  smaller  issues).  In  addition,  in 
certain  instances,  the  information 
obtained  from  industry  publications  is 
erroneous  {e.g..  the  par  value  of  an  issue 
maybe  listed  incorrectly).  As  a  result, 
the  Board's  current  accounting 
procedure  must  handle  numerous  entries 
to  make  adjustments  for  problems 
encountered  when  the  lists  of  reported 
issues  do  not  match  the  underwriting 
assessments  actually  received.  This 
occasions  numerous  letters  to  and  from 
underwriters  relating  to  additional 
payments  that  are  due  from 
underwriters  or  refunds  that  are  due  to 
underwriters.  As  an  example, 
approximately  50-75  dunning  letters  per 
month  are  sent  to  underwriters  that 
apparently  have  failed  to  pay 
underwriting  assessments  in  a  timely 
manner.  This  process  is  time-consuming 
for  the  Board  as  well  as  for 
underwriters. 

The  Board  has  determined  that,  to 
improve  its  accounting  system,  it  will 
base  its  receivables  for  underwriting 
assessments  on  the  official  statements 
received  by  the  Board  under  Board  rule 
G-36,  rather  than  on  industry 
publications.  Rule  G-36  currently 
requires  underwriters  to  send  to  the 
Board  official  statements  for  most 
primary  offerings  of  municipal 
securities.  By  using  these  official 
statements,  and  the  associated  Forms 
G-36  that  must  be  submitted  with  the 
official  statements,  the  Board  will  be 
able  to  invoice  underwriters  directly  for 
underwriting  assessments  and  will  be 
able  to  maintain  a  more  accurate 
accounting  of  underwriting  assessments 
that  are  due  to  the  Board. 

The  Board  intends  to  invoice 
underwriters  monthly  for  underwriting 


assessments.  The  proposed  rule  change 
will  require  that  brokers,  dealers,  and 
municipal  securities  dealers  must  pay 
the  invoices  sent  by  the  Board  within  30 
days  after  the  date  that  the  invoices  are 
sent  by  the  Board. 

In  addition  to  improving  the  accuracy 
of  the  Board's  accounting  system,  the 
Board  believes  that  the  new  invoicing 
procedure  will  be  a  convenience  to 
underwriters,  because  it  will  provide 
each  underwriter  with  a  concise 
monthly  listing  identifying  the  primary 
offerings  for  which  the  Board  received 
official  statements  under  rule  G-36.  The 
invoice  also  will  state  the  amount  of  the 
underwriting  assessment,  if  any,  that  is 
due  on  each  primary  offering  and  the 
total  amount  due  from  the  underwriter. 
The  underwriter  also  will  be  able  to  pay 
the  assessment  fee  for  all  offerings  listed 
on  the  invoice  with  one  check,  which 
will  be  more  convenient  to  the 
underwriter  than  the  current  practice  of 
writing  separate  checks  for  each 
offering. 

Primary  Offerings  Subject  to 
Underwriting  Assessment  and  Lower 
Assessment  Rate  for  Certain  Short-Term 
and  Puttable  Offerings 

Under  the  proposed  rule  change,  all 
primary  offerings  of  municipal  securities 
will  be  subject  to  underwriting 
assessment  except  for  those  primary 
offerings  that: 

(i)  Have  an  aggregate  par  value  less 
than  $1,000,000; 

(ii)  Have  a  maturity  of  nine  months  or 
less: 

(iii)  At  the  option  of  the  holder 
thereof,  may  be  tendered  to  an  issuer  of 
such  securities  or  its  designated  agent 
for  redemption  or  purchase  at  par  value 
or  more  at  least  as  feaquently  as  every 
nine  months  until  maturity,  eariier 
redemption,  or  purchase  by  an  issuer  or 
its  designated  agent:  or 

(iv)  Have  authorized  denominations  of 
$100,000  or  more  and  are  sold  to  no  more 
than  thirty-five  persons  each  of  whom 
the  broker,  dealer,  or  municipal 
securities  dealer  reasonably  believes: 
(A)  has  the  knowledge  and  experience 
necessary  to  evaluate  the  merits  and 
risks  of  the  investment:  and  (B)  is  not 
purchasing  for  more  than  one  account, 
with  a  view  toward  distributing  the 
securities. 

For  those  primary  offerings  subject  to 
underwriting  assessment  under  the 
above  criteria,  the  assessment  rates 
under  the  proposed  rule  change  will  be: 

(i)  For  primary  offerings  in  which  all 
securities  offered  have  a  stated  maturity 
date  less  than  two  years,  .001%  ($.01  per 
$1,000)  of  the  par  value; 
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(ii)  For  primary  offerings  in  which  all 
securities  offered,  at  the  option  of  the 
holder  thereof,  may  be  tendered  to  an 
issuer  of  such  securities  or  its 
designated  agent  for  redemption  or 
purchase  at  par  value  or  more  at  least  as 
frequently  as  every  two  years  until 
maturity,  earlier  redemption,  or 
purchase  by  an  issuer  or  its  designated 
agent.  .001  ($.01  per  $1,000)  of  the  par 
value:  and 

(iii)  For  all  other  primary  offerings 
subject  to  assessment.  .003%  ($.03  per 
Sl.OOG)  of  the  par  value. 

Discussion  of  Offerings  Subject  to 
Underwriting  Assessment  and 
Assessment  Rates 

The  primary  offerings  subject  to 
underwriting  assessment  and  the 
assessment  rates  set  forth  in  the 
proposed  rule  change  differ  in  some 
respects  from  the  current  requirements 
of  rule  A-13.  Because  the  new  procedure 
for  collecting  and  accounting  for 
underwriting  assessments  will  be  based 
on  official  statements  received  by  the 
Board  under  rule  G-36,  the  scope  of 
primary  offerings  subject  to 
underwriting  assessment  had  to  be 
adjusted  to  be  more  consistent  with  the 
scope  of  primary  offerings  for  which  the 
Board  receives  official  statements  under 
rule  G-36.  The  proposed  rule  change 
does  this  in  a  manner  that  the  Board 
believes  provides  for  an  equitable 
assessment  of  primary  offerings.  The 
revisions  in  the  scope  of  rule  A-13  and 
the  assessment  rates  are  discussed 
below. 

Application  of  Rule  A-13  to  "Primary 
'Offerings,"  Including  Some 
Remarketings 

Rule  A-13  currently  applies  to  all 
"new  issues"  of  municipal  securities 
meeting  specified  characteristics.  In 
contrast,  rule  G-36  applies  to  "primary 
offerings" — a  term  taken  from  Securities 
Exchange  Act  Rule  15c2-12.  and  which 
includes  certain  remarketings  as  well  as 
new  issues.  The  proposed  rule  change 
modifies  rule  A-13  so  that  the  rule  will 
be  consistent  with  rule  G-36  in  referring 
to  "primary  offerings"  rather  than  "new 
issues."  The  effect  of  this  modification  is 
to  include  within  the  scope  of  rule  A-13 
certain  remarketings  of  municipal 
securities  by  brokers,  dealers,  and 
municipal  securities  dealers  when  the 
remarketings  are  affected,  directly  or 
indirectly,  by  or  on  behalf  of  the  issuer 
of  the  securities. 

The  remarketings  that  will  be  subject 
to  assessment  under  the  proposed  rule 
change  include  only  those  remarketings 
that  are  required  to  have  an  official 
statement  under  rule  15c2-12  and  for 
which  the  Board  will  receive  an  official 


statement  under  rule  G-36.  However. 
any  remarketing  (as  well  as  any  other 
primary  offering)  meeting  one  ur  more  of 
the  criteria  for  exemption  discussed 
below  will  not  be  subject  to 
underwriting  assessment,  regardless  of 
whether  it  is  subject  to  rule  15c2-12  or 
rule  G-36. 

Exemption  for  Certain  Categories  of 
Offerings  for  Which  the  Board  May  Not 
Receive  Official  Statements 

Certain  primary  offerings  are  not 
subject  to  the  requirements  of  rule  G-36. 
Thus,  for  these  primary  offerings,  it  is 
impossible  for  the  Board  to  ensure  that 
it  will  receive  all  official  statements 
necessary  to  accurately  invoice 
underwriters  and  generate  receivables 
under  the  new  procedure  of  collecting 
and  accounting  for  underwriting 
assessments.  The  proposed  rule  change 
provides  specific  exemptions  for  three 
categories  of  offerings  to  address  this 
potential  problem.  They  are:  (i) 
Offerings  of  securities  with  maturities  of 
nine  months  or  unden  (ii)  offerings  of 
securities  with  put  provisions  that,  at 
the  option  of  the  holder  thereof,  may  be 
tendered  to  an  issuer  of  such  securities 
or  its  designated  agent  for  redemption  or 
purchase  at  par  value  or  more  at  least  as 
frequently  as  every  nine  months  until 
maturity,  earlier  redemption,  or 
purchase  by  an  issuer  or  its  designated 
agent;  and  (iii)  "limited  placement"  i.e., 
offerings  of  securities  that  have 
authorized  denominations  of  $100,000  or 
more  and  that  are  sold  to  no  more  than 
thirty-five  persons  each  of  whom  the 
broker,  dealer  or  municipal  securities 
dealer  reasonably  believes:  (A)  has  the 
knowledge  and  experience  necessary  to 
evaluate  the  merits  and  risks  of  the 
investment;  and  (B)  is  not  purchasing  for 
more  than  one  account,  with  a  view 
toward  distributing  the  securities. 

The  new  exemptions  created  by  the 
proposed  rule  change  will  result  in  some 
primary  offerings,  which  currently  are 
assessed  under  rule  A-13,  being 
excluded  from  assessment.  Specifically, 
certain  "limited  placements"  and  new 
issue  offerings  of  securities  having  put 
provisions  nine  months  or  under  in 
duration  will  no  longer  be  assessed 
under  the  proposed  rule  change. 

Inclusion  of  Primary  Offerings  of 
Securities  Under  Two  Years,  But  Over 
Nine  Months,  in  Maturity 

The  scope  of  rule  A-13  currently 
excludes  from  assessment  new  issues 
having  final  maturities  less  than  two 
years.  As  revised  by  the  proposed  rule 
change,  the  rule  will  exempt  a  primary 
offering  if  the  maturity  is  nine  months  or 
less  or  if  the  securities  are  marketed 
with  a  put  period  of  nine  months  or  less. 


Thus,  the  proposed  rule  change  will,  in 
effect,  add  to  the  scope  of  rule  A-13 
certain  primary  offerings  with  mdtunties 
under  two  years  but  over  nine  months  in 
length.  Because  these  offerings  are  a 
significant  part  of  the  municipal 
securities  market  regulated  by  the 
Board,  the  Board  believes  that  it  is 
appropriate  for  such  offerings  to  be 
assessed  to  help  fund  the  Board's 
operations,  albeit  at  a  lower  assessment 
rate. 

New  Assessment  Rate 

The  proposed  rule  change  does  not 
alter  the  assessment  rate  for  most 
primary  offerings.  That  rate  will  remain 
at  the  current  rate  of  S.03  per  Si  CXX)  per 
value.  However,  for  those  offerings  that 
have  final  stated  maturities  under  two 
years,  but  over  nine  months  in  length. 
the  Board  believes  that  the  short-term 
nature  of  the  securities  make  a  lower 
rate  appropriate.  The  Board  has  set  the 
lower  rate  at  S.Ol  per  Sl.CKW  par  value. 
In  addition,  the  proposed  rule  change 
treats  primary  offerings  of  securities 
with  short-term  put  provisions  in  a 
manner  similar  to  offerings  of  securities 
with  short-term  maturities.  Accordingly, 
for  primary  offerings  of  puttable 
securities  with  put  periods  greater  than 
nine  months,  but  less- than  two  years, 
the  offerings  will  be  assessed  at  the 
lower,  short-term  rate.  Fo^ example,  the 
assessment  rate  for  a  primary'  offering 
(including  any  remarketing)  of  securities 
with  a  one-year  put  period  will  be  $.01 
per  $1,000,  which  is  the  same 
assessment  rate  for  a  new  issue  offering 
with  a  final  stated  maturity  of  one  year. 

Impact  of  Proposed  Rule  Change  on. 
Board  Revenues 

The  revenue  effect  to  the  Board  of  the 
proposed  rule  change  probably  will  be 
neutral  to  moderately  positive.  The 
Board  will  lose  assessments  on  new 
issues  that  have  put  periods  of  nine 
months  or  less  and  on  "limited 
placements."  The  Board  would  gain  fees 
on  short-term  securities  with  maturities 
greater  than  nine  months  but  less  than 
two  years  and  on  certain  remarketings 
of  securities  with  put  provisions  over 
nine  months  in  duration.  All  offerings  on 
which  fees  will  be  lost  are  now  assessed 
at  the  rate  of  $.03  per  $1,000.  Most 
offerings  on  which  fees  will  be  gained 
will  be  assessed  at  the  rate  of  S.Ol  per 
$1,000.  It  IS  not  possible  to  accurately  • 
calculate  the  exact  impact  of  the 
proposed  rule  change  on  Board  revenues 
because  of  the  lack  of  accurate  statistics 
on  the  relevant  categones  of  primary 
offerings, 
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Scope  of  Rule  A-13  Compared  to  Rule 
G-36 

Although  a  primary  intent  of  the 
proposed  rule  change  is  to  make  the 
scope  of  rule  A-13  more  consistent  with 
rule  G-36,  there  will  remain  some 
differences  in  the  scope  of  the  two  rules 
For  example,  primary  offerings  under  £l 
million  in  par  value  currently  remain 
exempt  from  the  scope  of  rule  A-13. 
although  rule  G-36  requires  that  such 
official  statements,  if  prepared,  be  sent 
to  the  Board.  The  Board  has  concluded 
to  maintain  ihe  A-13  exemption  from 
offerings  under  Si  million  at  this  time 
even  though  this  represents  one  area  in 
which  rule  A-13  is  not  consistent  w  th 
rule  G-36. 

(b)  The  Board  has  adopted  the 
proposed  rule  change  pursuant  to 
sections  15B(b)(2)(I)  and  15B(b)(2)(J)  of 
the  Securities  Exchange  Act  of  1934,  as 
amended  (the  "Act").  Section 
l,SB{b)|2)())  of  the  Act  authorizes  and 
directs  the  Board  to  adopt  rules 
providing  for  the  assessment  of  brokers, 
dealers,  and  municipal  securities  dealers 
to  defray  the  costs  and  expenses  of 
operating  and  administering  the  Board. 
Section  15B(b){2)(I)  authorizes  and 
directs  the  Board  to  adopt  rules 
providing  for  the  operation  and 
administration  of  the  Board. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  nOt  believe  that  the 
proposed  rule  change,  which  will  have 
an  equal  impact  on  all  participants  in 
the  municipal  securities  industry,  will 
have  any  impact  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  rule 
19b-4  thereunder  because  it  is 
concerned  solely  with  changing  a  fee 
charged  by  the  Board  and  the 
administration  of  the  Board,  and  is 
consistent  with  the  public  interest.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropnate  in  the  public 
interest,  for  the  protection  of  investors. 


or  otherwise  in  furtherance  of  the 
purposes  of  the  Ai  t 

!V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  tK<j  MSRB.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  27, 1992. 

For  the  Commission  by  the  EHvision  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3la](12). 
Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  92-7813  Filed  4-3-92:  8:45  amj 
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I  Release  No,  34-30531;  File  No.  SR-NASO- 

92-9  1 

Self-Regulatory  Organizations:  Fihng 
of  Notice  and  Order  Granting 
Accelerated  Approval  ot  Proposed 
Rule  Change  by  National  Association 
of  Securities  Dealers.  Inc..  Relating  to 
an  Interim  Extension  ot  ttie  01 C 
Bulletin  Board  Service  Through  June 
30,  1992 

March  30, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Secunties  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s  (b)(1),  notice  is  hereby 
given  that  on  March  16, 1992,  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Secunties  and  Exchange 
Commission  ("Commission"  or  "SEC")  a 
proposed  rule  change  as  described  in 
Items  1, 11.  and  111  below,  which  Items 
have  been  prepared  by  the  .NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  is 
simuitaneousiv  approving  the  proposal. 


I.  Self  Regulatory  Orxani7arion's 

Statement  of  thf  Tenris  (if  Siib-staiK  e  -i! 
the  F^opos«d  Rule  (.Ihanv!*' 

On  June  1. 1990,  the  NASD  initiated 
operation  of  the  OTC  Bulletin  Board 
Service  ("OTCBB  Service"  or  "Service") 
in  accord  with  the  SEC's  approval  of 
File  No.  SR-NASD-88-19,  as  amended.' 
The  OTCBB  Service  provides  a  real-time 
quotation  medium  that  NASD  member 
firms  can  elect  to  use  to  enter,  update, 
and  retrieve  quotation  information 
(including  unpriced  indications  of 
interest)  for  securities  traded  over-the- 
counter  that  are  not  included  in  the 
Nasdaq  System  nor  listed  on  a 
registered  national  securities  exchange 
(collectively  referred  to  as  "unlisted 
securities").  Essentially,  the  Service 
supports  NASD  members'  market 
making  in  unhsted  securities  through 
authorized  Nasdaq  Workstation  units. 
Real-time  access  to  quotation 
information  captured  in  the  Service  is 
available  to  subscribers  of  Level  2/3 
Nasdaq  service  as  well  as  subscribers  of 
vendor-sponsored  services  that  now 
include  OTC  Bulletin  Board  data.  The 
Service  is  currently  operating  under  an 
interim  approval  that  expires  on  March 
31, 1992. « 

The  NASD  thus  filed  this  proposed 
rule  change,  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
(the  "Act")  and  rule  19b-4  thereunder,  to 
obtain  authorization  for  an  interim 
extension  of  the  Service  through  June  30. 
1992.  During  this  three-month  interval, 
there  will  be  no  material  change  in  the 
Bulletin  Board's  operational  features. 

II.  Self-RevviLtorN  nr^  .tni/ation's 
Statement  nf  SMf  P'."p!.".>'  of.  and 
Statut(i-\  li.isis  ft.:   !!)»' t'ri'posed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A).  (B),  and  (C),  below, 
of  the  most  significant  aspects  of  such 
statements. 


'  Securities  Exchange  Act  Releau  No.  27975  (Ma> 
1.1990).  55  FR  19124. 

»  Securiliea  Exchange  Act  Release  Nr  29679 
(Novemtier  21, 1991).  56  FR  60141. 
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A.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  filing  is  to  ensure 
continuity  in  the  operation  of  the 
OTCBB  Service  while  the  Commission 
considers  an  earlier  NASD  rule  filing 
(File  No.  SR-NASD-92-7)  that  requested 
permanent  approval  of  the  Service.  As 
of  February  28. 1992.  the  Service 
reflected  10.408  market  making  positions 
based  on  261  NASD  member  firms  • 
displaying  quotations/indications  of 
interest  in  4,085  unlisted  securities. 

During  the  proposed  extension, 
foreign  securities  and  American 
Depository  Shares  (collectively, 
"foreign/ADS  issues")  will  remain 
subject  to  the  twice-daily,  update 
limitation  that  traces  back  to  the 
Commission's  original  approval  of  the 
OTCBB  Service's  operation.  As  a  result, 
all  priced  bids/offers  displayed  in  the 
Service  for  foreign/ADS  issues  will 
remain  indicative. 

In  conjunction  with  the  launch  of  the 
Service  in  1990,  the  NASD  implemented 
a  filing  requirement  (under  section  4  of 
Schedule  H  to  the  NASD  By-Laws)  and 
review  procedures  to  verify  member 
firms'  compliance  with  rule  15c2-ll 
under  the  Act.  During  the  proposed 
extension,  this  review  process  will 
continue  to  be  an  important  component 
of  the  NASD's  self-regulatory  oversight 
of  broker-dealer's  market  making  in 
unlisted  securities.  The  NASD  also 
expects  to  work  closely  with  the 
Commission  staff  in  developing  further 
enhancements  to  the  Service  to  fulfill 
the  market  structure  requirements 
mandated  by  the  Securities  Enforcement 
Remedies  and  Penny  Stock  Reform  Act 
of  1990  ('Reform  Act").  The  NASD  notes 
that  implementation  of  the  Reform  Act 
entails  Commission  rulemaking  in 
several  areas,  including  the 
development  of  mechanisms  for 
gathering  and  disseminating  reliable 
quotation/transaction  information  for 
"penny  stocks." 

The  .NASD  relies  on  sections 
llA(a)(l).  15A(b)(6)  and  (11).  and 
section  17B  of  the  Act  as  the  statutory 
basis  for  the  instant  rule  change 
proposal.  Section  llA(a)(l)  sets  forth  the 
Congressional  findings  and  f>olicy  goals 
respecting  operational  enhancements  to 
the  securities  markets.  Basically,  the 
Congress  found  that  new  data 
processing  and  communications 
techniques  should  be  applied  to  improve 
the  efficiency  of  market  operations, 
broaden  the  distribution  of  market 
information,  and  foster  competition 
among  market  participants.  Section 
15A(b)(6)  requires,  inter  alia,  that  the 


NASD's  rules  promote  just  and 
equitable  principles  of  trade,  facilitate 
securities  transactions,  and  protect 
public  investors.  Subsection  (11) 
thereunder  authorizes  the  NASD  to 
adopt  rules  governing  the  form  and 
content  of  quotations  for  securities 
traded  over-the-counter  for  the  purposes 
or  producing  fair  and  informative 
quotations,  preventing  misleading 
quotations,  and  promoting  orderly 
procedures  for  collecting  and 
disseminating  quotations.  Finally, 
section  17B  contains  Congressional 
findings  and  directives  respecting  the 
collection  and  distribution  of  quotation 
information  on  low-priced  equity 
securities  that  are  neither  Nasdaq  nor 
exchange-listed. 

The  NASD  submits  that  extension  of 
the  Service  through  June  30, 1992  is  fully 
consistent  with  the  foregoing  provisions 
of  the  Act. 

B.  Self-Regulatory  Organization 's 
Statement  on  the  Burden  on  Competition 

The  NASD  does  not  believe  any 
burden  will  be  placed  on  competition  as 
a  result  of  this  filing. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  requests  that  the 
Commission  find  good  cause,  pursuant 
to  section  10(b)(2)  of  the  Act.  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  its  publication 
in  the  Federal  Register  to  avoid  any 
interruption  of  the  Service.  The  current 
authorization  for  the  Service  extends 
through  March  31. 1992.  Hence,  it  is 
imperative  that  the  Commission  approve 
the  instant  filing  on  or  before  that  date. 
Otherwise,  the  NASD  will  be  required  to 
suspend  operation  of  the  Service 
pending  Commission  action  on  the 
proposed  extension. 

The  NASD  believes  that  accelerated 
approval  is  appropriate  to  ensure 
continuity  in  the  Service's  operation 
pending  a  determination  on  permanent 
status  for  the  Service,  as  requested  in 
File  No.  SR-NASD-92-7.  Continued 
operation  of  the  Service  will  ensure  the 
availability  of  an  electronic  quotation 
medium  to  support  member  firms' 
market  making  in  approximately  4,000 
unlisted  equity  securities  and  the 
widespread  dissemination  of  quotation 
information  on  these  securities.  The 
Service's  operation  also  expedites  price 


discovery  and  facilitates  the  execution 
of  customer  orders  at  the  best  available 
price.  From  a  regulatory  standpoint,  the 
NASD's  capture  of  quotation  data  from 
participating  market  makers 
supplements  the  price  and  volume  data 
reported  by  member  firms  pursuant  to 
section  2  of  Schedule  H  to  the  N.'\SD  By- 
Laws. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publishing  notice  of  the  filing  thereof. 
Accelerated  approval  of  the  NASD's 
proposal  is  appropriate  to  ensure 
continuity  in  the  Service's  operation  as 
an  electronic  quotation  medium  that 
supports  N.^SD  member's  market 
making  in  these  securities  and  that 
facilitates  price  discovery  and  the 
execution  of  customer  orders  at  the  best 
available  price.  Additionally,  continued 
operation  of  the  Service  will  materially 
assist  the  N.'\SD's  surveillance  of 
trading  in  unlisted  securities  that  are 
eligible  and  quoted  in  the  service. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549  Copies  of  the 
submissions,  all  sulasequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  27, 1992. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be.  and  hereby  is, 
approved  for  a  three  (3)  month  period, 
inclusive  of  June  30. 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3(>-3(a)(12). 

Margaret  H.  McFarland. 

Deputy  Secretary 

|FR  Doc.  92-7814  Filed  4-3-92;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange,  Inc 

March  31.  1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
{"Commission")  pursuant  to  section 
12(n(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Biowhittal<er.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
8307) 
Biose  Cascade  Corporation 
$1.79  Depositary  Shares  (representing  l/lO 
of  a  share  of  Convertible  Preferred  Stock. 
Series  E)  (File  No.  7-8308) 
British  Telecommunications  PLC 
American  Depositary  Shares — 1st 
installment  (File  No.  7-«309) 
Customedix  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
8310) 
ETZ  Lavud  Limited 

Ordinary  Shares,  NIS  0.17  (File  No.  7-8311) 
ETZ  Lavud  Limited 
Class  A  voting  Common  Stock,  NIS  0.17 
(File  No.  7-8312) 
•Fresenius  USA,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
8313) 
Lomas  Financial  Corporation 
Common  Stock.  $2.00  Par  Value  (File  No.  7- 
8314) 
Meas,  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
8315) 
Samuel  Goldwyn  Company 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
8316) 
Samuel  Goldwyn  Company 

Class  A  Warrants  (File  No.  7-8317) 
Samuel  Goldwyn  Company 

Class  B  Warrants  (File  No.  7-8318) 
Witco  Corporation 
Common  Stock,  $5.00  Par  Value  (File  No.  7- 
8319) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  21, 1992, 
written  data,  view  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 


and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

Hulhnrilv. 

j.iriH'han  t.    K.ilz, 

Secretary. 

|FR  Doc.  92-7817  Filed  4-3-92;  8:45  am) 
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Self-Rogulatory  Organizat'ons. 
Applications  for  Unlisted  Trading 
Prrvileges  and  of  Opportunity  fc 
Hearing;  Philadelphia  Stock  Exch.inge, 
Inc. 

March  31.1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder  , 
for  unlisted  trading  privileges  in  the 
following  securities: 

ACM  Government  Opportunity  Fund,  Inc. 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
8320) 
Catalina  Marketing  Corporation 
Common  Slock,  $.01  Par  Value  (File  No.  7- 
8321) 
Morgan  Stanley  Group,  Inc. 
Depositary  Shares  Cum.  Pfd.  Stock,  No  Par 
Value  (File  No.  7-8322) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  21, 1992. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
fonathan  G.  Katz, 
Secretary. 
(FR  Doc.  92-7818  Filed  4-3-92:  8:45  am] 
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Issuer  Delisting;  Notice  of  Appiicafion 

to  Withdraw  From  Listing  and 

Registration,  (Datametncs 
Corporation,  Common  Stock    SCO'  Pa? 
Vaiuei  File  No   '  -86'*o 

March  31, 1992. 

Datametrics  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission,  ("Commission")  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
Pacific  Stock  Exchange,  inc.  ("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its 
Common  Stock  is  currently  listed  on 
both  the  American  Stock  Exchange 
("Amex")  and  the  PSE.  The  Company 
believes  that  the  added  cost  of 
maintaining  both  listings  outweighs  any 
incremental  that  the  Company  receives. 
Accordingly,  the  Company  desires  to 
terminate  its  listing  on  the  PSE  while 
maintaining  the  listing  on  the  Amex. 

Any  interested  person  may,  on  or 
before  April  21, 1992  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington.  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz. 
Secretary. 
|FR  Doc.  92-7819  Filed  4-3-92;  8  45  am) 

BILLING  CODE  M10-01-M 


(Release  Nos.  IC-18643:  IA-1305;  812-78931 

The  Drexel  Burnham  Lambert  Group 
Inc.;  Application 

April  1,  1992. 

agency:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

action:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "Act")  and  the 
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l.nvestment  Advisers  Act  of  1940  (the 
"Advisers  Act"). 

APPtiCANT:  The  Drexel  Bumham 

[.   '•  -  •  •-;  Group  Inc.  f'DBL  GrouD"1. 

RELEVAMT  ACT  AND  ADV'SERS  4C^ 

SECTIONS:  The  application  requests  and 
order  pursuant  to  sections  6{c)  and  6{e) 
of  the  Act  and  section  206A  of  the 
Advisers  Act  exempting  companies, 
escrows,  and  reserves  that  are  being 
created  pursuant  to  the  reorganization 
of  DEL  Group  and  of  certain  companies 
controlled  by  DEL  Group  (collectively 
with  DEL  Group,  the  "Debtors")  from 
certain,  and  in  some  cases  all, 
provisions  of  the  Act.  and  exempting 
New  Street  Capital  Corporation  ("New 
Street")  from  section  203  of  the  Advisers 
.-.   '"■  -  'Tilted  purposes. 

SUMMARY  OF  APPUCATION:  The 

application  requests  an  order  of  the 
Commission,  pursuant  to  sections  6(c) 
and  6(e)  of  the  Act  and  section  206A  of 
the  Advisers  Act,  exemption: 

(1)  A  liquidating  trust  (the  "Trust") 
from  all  provisions  of  the  Act  except 
sections  9, 17(a),  and  (d)  (as  modified 
herein)  and  17(e)  ("Modified  17"),  31  (as 
modified  herein)  ("Modified  31"),  and  36 
through  53; 

(2)  New  Street,  for  so  long  as  it  is  a 
majority-owned  subsidiary  of  the  Trust 
and  does  not  make  a  "public  offering" 
(as  defined  for  the  limited  purpose  of  the 
application)  of  its  securities,  from  (a)  all 
provisions  of  the  Act  except  sections  9 
as  modified  herein  ("Modified  9"). 
Modified  17.  Modified  31.  and  36  through 
53  and  (b)  section  203  of  the  Advisers 
Act  for  the  limited  purposes  stated 
below  ("Modified  203"). 

(3)  DBP  Corp.,  for  so  long  as  it  is  a 
majority-owned  subsidiary  of  the  Trust 
and  does  not  make  a  public  offering  of 
its  securities,  from  all  provisions  of  the 
Act  except  sections  9,  Modified  17.  and 
36  through  53; 

(4)  DPI  L.P.  from  all  provisions  of  the 
Act  except  sections  9,  Modified  17, 
Modified  31,  and  36  through  53;  and 

(5)  Each  of  DPI-A  Corp..  DPI-B  Corp., 
the  Pooled  Contingent  Assets,  Securities 
Litigation  Settlement  Fund  A.  Securities 
Litigation  Settlement  Fund  B,  and 
certain  escrows  and  reserves,  from  all 
provisions  of  the  Act. 

FILING  DATE:  The  application  was  filed 

-  V'  ;     ■  26.1992. 
HEARiMG  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 


April  23, 1992,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  NW..  Washington,  DC  20549. 
Applicant,  60  Broad  Street,  New  York. 
New  York  10004. 

c 0 «  :  ;„ , U r w r  a  lu'-  'JfiUA^^Ci  CONTACT: 

Mar;!yn  Mann,  iiiaii  Aiiomey.  at  (202) 
504-2259.  or  Elizabeth  G.  Osterman. 
Branch  Chief,  at  (202)  272-3016  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

DEL  Group's  Representations 

1.  DEL  Group  and  certain  of  its 
subsidiaries  (collectively.  "Drexel")  are 
a  group  of  companies  that  were  engaged 
in  a  broad  range  of  securities  related 
businesses.  These  included  trading  in 
domestic  and  foreign  securities, 
commodities,  and  income  and  equity 
products,  as  well  as  providing 
investment  banking  services.  DEL  Group 
is,  and  has  been,  primarily  a  holding 
company  and  has  dozens  of  domestic 
and  foreign  subsidiaries,  including 
Drexel  Eumham  Lambert  Incorporated 
("DEL  Inc."),  its  principal  subsidiary. 
Prior  to  its  filing  of  a  petition  for 
reorganization  under  chapter  11 
("Chapter  11")  of  title  11  of  the  United 
States  Code  (the  "Bankruptcy  Code"), 
DBL  Inc..  a  register  broker-dealer, 
underwrote  public  offering  of  securities, 
acted  as  placement  agent  in  connection 
with  private  offerings  of  securities, 
acted  as  a  market  maker,  and  performed 
other  securities  brokerage  and 
investment  banking  services. 

2.  Drexel  was  the  subject  of  various 
governmental  investigations  during  the 
latter  part  of  the  1980s.  These  led  to 
criminal  prosecutions  of.  and  the 
institution  by  the  Commission  of  civil 
actions  against,  DBL  Group.  DBL  Inc., 
and  others.  DBL  Group  and  DBL  Inc. 
entered  into  a  plea  agreement  to  resolve 
the  criminal  prosecution,  and  a 
settlement  agreement  to  resolve  the  civil 
action,  with  respect  to  DBL  Group  and 
DBL  Inc.  In  view  of  the  investigations 
and  as  part  of  these  settlements,  DBL 
Group  and  DBL  Inc.  made  changes  in 
their  operating  procedures,  compliance 


^ 


personnel  and  procedures,  and  senior 
personnel. 

3.  In  early  1990,  DBL  Group  suffered  a 
sudden  liquidity  crisis  because  it  was 
unable  to  continue  to  borrow  funds 
through  either  the  commercial  paper 
market  or  bank  loans.  As  a  result,  on 
February  13.  1990.  DBL  Group  filed  a 
petition  for  reorganization  under 
Chapter  11.  Shortly  thereafter.  19 
companies  controlled  by  DBL  Group 
filed  petitions  for  reorganization  under 
chapter  11  or,  in  some  cases,  converted 
involuntary  petitions  for  liquidation 
under  Chapter  7  of  the  Bankruptcy  Code 
to  reorganization  proceedings  under 
Chapter  11. 

4.  The  Debtors,  the  committees 
representing  certain  equity  holders  and 
unsecured  creditors,  the  Federal  Deposit 
Insurance  Corporation  (the  "FDIC  ").  the 
Resolution  Trust  Corporation  (the 
"RTC"),  and  counsel  for  certain 
litigation  claimants  (collectively  the 
"Plan  Proponents")  engaged  in  complex 
negotiations  which,  with  the  oversight  of 
the  United  States  Bankruptcy  Court  for 
the  Southern  District  of  New  York  (the 
"Bankruptcy  Court "),  resulted  in  the 
form.ulation  of  the  Debtors'  plan  of 
reorganization  (the  "Plan").  The  purpose 
of  the  Plan  is  to  permit  a  reorganized 
successor  company  to  the  Debtors  to 
continue  to  conduct  business  while 
effecting  the  orderly  liquidation  of  most 
of  the  Debtors'  assets  for  the  benefit  of 
secured  and  unsecured  debtholders, 
trade  creditors,  judgment  creditors, 
equity  holders,  and  litigation  and  other 
contingent  claimants  (the  "Claimants"). 
The  Plan  has  been  approved  by  the 
requisite  number  of  Claimants  in  a 
confirmation  vote  and  by  the 
Bankruptcy  Court  after  a  hearing. 

5.  All  of  the  Debtors'  assets  except 
certain  excluded  assets  (the  "Excluded 
assets")  '  will  be  transferred  to  the 
Trust  on  the  consummation  date  for  the 
Plan  (the  "Consummation  Date"),  which 
is  scheduled  for  April  27, 1992.  On  the 
Consummation  Date,  the  Trust's  assets 
will  consist  of:  (a)  Cash  and  cash 
equivalents  in  the  amount  of 
approximately  $1  billion:  (b)  marketable 
securities,  including  high  yield 
securities:  (c)  all  of  the  outstanding 
stock  of  New  Street  and  DBP  Corp.:  (d) 
the  DPI  Note  (as  defined  below);  and  (e) 
a  14%  interest  in  the  proceeds  of 


'  The  Excluded  Assets  consist  primarily  of  bridjie 
loans  (most  of  which  are  defaulted)  and  high  yield 
secuiHties.  interests  in  operating  or  liquidating 
businesses,  partnership  interests  in  investment 
partnerships,  and  claims  against  former  Drexel 
officers  and  employees  and  others.  As  discussed 
infra,  the  Excluded  Assets  will  vest  in  New  Street, 
DBP  Corp..  DPI  LP.,  or  a  pool  of  litigation  claims  in 
which  the  Trust  will  have  an  interest. 
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liquidation  of  a  pocl  of  litigation  claims 
(the  "Pooled  Contingent  Assets").^  up  to 
a  maximum  of  S400  miilion.  The  Trust 
will  be  responsible  for  prosecuting 
objections  to,  litigating,  settling,  and 
resolving  issues  with  respect  to  disputed 
claims  and  maintaining  various  escrows 
and  reserves  required  by  the  Plan  (the 
"Escrows  and  Reserves").  The 
agreement  governing  the  Trust  will 
permit  the  Trust  to  invest  available 
cash,  pending  distribution,  in 
government  and  government  agency 
securities,  demand  deposits,  and  shcrt- 
term  certificates  of  deposit  ("Tempordnr 
Investments  ■].  The  Trust  will  issue 
certificates  of  beneficial  interest  to 
Claimants  in  different  classes  and 
subclasses  having  different  entitlements 
to  distributions  under  the  Plan.  The 
Trust's  board  of  trustees  will  consist  of 
three  persons  (the  "Board  of  Trustees" 
or  the  "Trustees")  who  have  been 
selected  by  the  Plan  Proponents  other 
than  the  Debtors.  The  Trust  will 
terminate  upon  the  earlier  of  (i)  the  date 
on  which  all  claims  assumed  or  to  be 
paid  by  it  have  been  allowed  or 
diS.^ilowed  by  final  court  order  and  the 
trustees  of  the  Trust  have  certified  that 
the  purposes  of  the  Trust  have  been 
fulfilled,  or  (li)  the  fourth  anniversary  of 
the  Trust,  unless  the  Bankruptcy  Court 
permits  the  Trust  to  continue  for  no 
more  than  three  additional  two-year 
periods. 

6.  New  Street,  which  initially  will  be  a 
whoily-owned  subsidiary  of  the  Trust, 
will  be  the  successor  to  DBL  Group. 
Certain  of  the  Excluded  Assets  will  be 
vested  in  New  Street  and  will  consist  of 
approximately  $300  million  to  SlOO 
million  of  assets,  consisting  of  bridge 
loans  and  high  yield  secunties 
(collectively,  "High  Yield  Debt")  and  a 
limited  amount  of  cash,  cash 
equivalents,  and  liquid  securities.  New 
Street  intends  to  manage  its  portfolio 
actively  and  will  seek  to  influence  or 
control  its  portfolio  companies  and 
participate  in  restructunr;g  plans.  As  an 
adjunct  to  the  management  of  its 
investments,  New  Street  will  engage  m  a 
limited  amount  of  trading  in  securities 
[principally  high-yield  securities)  for  its 
own  account  through  a  wholly-owned 
broker-dealer  subsidiary.  New  Street 
also  will  advise  the  Trust  and  possibly 


DPI  L.P,  and  may  register  as  an 
investment  adviser  under  the  Advisers 
.Act  New  Street  will  have  no  capital 
stock  outstanding  on  the  Consummation 
Date  other  than  common  stock  issued  to 
the  Trust  It  will  issue  warrants  on  the 
Consummation  Date  to  former 
shareholders  of  DBL  Group,  which  will 
represent  the  right  to  acquire  up  to  20% 
of  New  Street's  common  stock  on  a  fully 
diluted  basis,  assuming  exercise  of  ail  of 
the  warrants.^  New  Street's  initial  board 
of  directors  will  consist  of  the  Trustees 
and  two  other  persons  selected  by  the 
Plan  Proponents  other  than  the  Debtors. 
For  so  long  as  the  Trust  is  a  majority 
stockholder  of  New  Street,  the  Trustees 
will  elect  all  members  of  New  Street's 
board  of  directors  (the  "New  Street 
Board  ).  There  is  no  specified  duration 
of  New  Street's  existence. 

7.  DBP  Corp.  will  hold  the  Debtors' 
interests  (the  "DBP  Interests")  in  certain 
of  Drexel's  operating  or  liquidating 
businesses.  The  DBP  Interests  will  be 
vested  in  DBP  Corp.  on  the 
Consummation  Date.  Because  many  of 
these  entities  conducted  active 
businesses,  as  opposed  to  merely 
holding  securities,  DBP  Corp.  will 
provide  the  management  necessary  in 
respect  of  the  DBP  Interests.  DBP  Corp. 
will  hold,  manage,  liquidate,  and 
distribute  the  DBP  Interests  in  an 
orderly  manner  for  the  Trust's  benefit. 
DBP  Corp  will  distribute  available  cash 
to  the  Trust  as  soon  as  practicable  and 
any  cash  held  pending  distribution  will 
be  invested  in  Temporary  Investments, 
provided  that  reserve  requirements  that 
may  arise  in  connection  with  the 
liquidation  of  the  DBP  Interests  may 
require  that  assets  be  held  in 
instruments  other  than  Temporary 
Investments.  DBP  Corp.  will  be 
governed  by  one  director,  who  will  be 
appuuiied  and  subject  to  removal  at  any 
time  by  the  Trustees  and  who  is 
expected  to  be  one  of  the  Trustees.  The 
duration  of  DBP  Corp.'s  existence  is 
expected  to  be  no  longer  than  that  of  the 
Trust. 

8.  Partnership  interests  in  investment 
partnerships  (the  "Drexel  Partnership 


"  The  Debtors  have  agreed  to  "pool"  certain 
litigation  claims  that  Ihey  have  with  those  of  certain 
securities  litigation  claimants  and  to  prosecute  them 
jointly.  The  FDIC,  the  RTC.  and  counsel  for  certain 
other  Claimants  will  act  as  the  administrators  of  the 
these  pooled  claims,  which  will  be  liquidated  over 
lime.  Proceeds  from  the  Pooled  Contmgent  Assets 
will  tje  distributed  among  the  Trust  and,  through 
Securities  Litigation  Settlement  Fund  A  and 
Securities  Litigation  Settlement  Fund  B.  to 
appropriate  securities  litigation  claimants. 


'  The  Plan  provides  for  New  Street  warrants 
representing  the  right  to  acquire  a20%  to  8.68%  of 
New  Street's  common  slock  to  be  Issued  to  Lambert 
Brussels  Associates  Limited  Partnership  ("Lambert 
Brussels ')  as  the  sole  member  of  a  class  of 
Interestholders  established  by  the  Plan.  Because  it 
voted  against  confirmation  of  the  Plan.  Lambert 
Brussels  is  not  entitled  to  receive  these  warrants 
under  the  terms  of  the  Plan.  Lambert  Brussels  has 
appealed  conrirmallon  of  the  Plan  and  the 
provisions  regarding  issuance  of  warrants  to  it. 
Absent  success  by  Lambert  Brussels  on  appeal  or 
other  resoluton  of  Lambert  Brussels'  dispute,  the 
warrants  to  be  issued  represent  the  right  to  acquire 
only  between  11.32'%  and  11.80%,  rather  than  20%,  or 
the  common  slock  of  New  Street. 


Interests")  will  be  vested  in  DPI  LP.,  a 
limited  partnership,  on  the 
Consummation  Date.  DPI  LP.  will  hold 
these  interests  for  management  and 
liquidation  purposes.  The  Drexel 
Partnership  Interests  consist  of  general 
or  limited  partner  interests  in 
approximately  40  partnerships  (the 
"Drexel  Investment  Partnerships")  that 
hold  securities  issued  by  former  clients, 
of  Drexel.  DPI  LP.  will  not  have  material 
amounts  of  cash  available  for 
investment.  Any  cash  or  cash  proceeds 
received  by  DPI  LP.  that  are  not  used  to 
pay  administrative  costs  may  be 
invested  only  in  Temporary  Investments 
and  held  only  until  the  next  annual 
distribution  date,  unless  required  to  be 
held  in  a  reserve.  DPI  LP.  will  issue  a 
note  to  the  Trust  in  the  amount  of  90%  of 
the  book  value,  as  of  the  Consummation 
Date,  of  the  Drexel  Partnership  Interests 
(the  "DPI  Note").  To  allow  for  the 
priority  of  Claimants  established  by  the 
Plan,  limited  partnership  interest  in  DPI 
LP.  will  be  issued  in  two  classes. 
Holders  of  such  interests  may  elect  to 
hold  them  directly  or  through  two 
additional  companies.  DPI-A  Corp.  and 
DPI-B  Corp.,  and  will  receive  common 
stock  of  those  companies.  DPI  LP.  will 
be  managed  by  DPI  G.P.  Corp.  {'DPI 
G.P. "),  a  corporation  whose  board  of 
directors  initially  will  consist  of  one 
person,  who  initially  will  be  the 
President  of  DPI  G.P.  Successor 
directors  of  DPI  LP.  will  be  elected  by 
the  stockholders  of  DPI  LP.  and.  in 
certain  circumstances,  may  be 
appointed  by  the  Bankruptcy  Court  upon 
the  motion  of  a  stockholder.  DPI  LP.'s 
President  will  be  engaged  as  a 
consultant  by  the  Trust  so  that  the  Trust 
may  have  the  benefit  of  such  officer's 
historical  knowledge  of  Drexel.  Unless 
sooner  dissolved  pursuant  to  its 
partnership  agreement.  DPI  LP.  shall 
continue  in  existence  until  the  earlier  of: 
(a)  Ten  years,  or  (b)  the  date  on  which 
the  value  of  the  assets  of  DPI  LP.  is  less 
than  $30  million  and  the  DPI  Note  shall 
have  been  repaid  in  full. 

9.  DPI-A  Corp.  and  DPl-B  Corp.  are 
being  formed  to  hold,  and  to  make 
distributions  on.  partnership  interests  in 
DPI  LP.,  and  on  the  stock  of  DPI  G.P.  all 
of  which  stock  will  be  held  by  DPI-A 
Corp.  and  DPI-B  Corp.  DPI-A  Corp.  and 
DPI-B  Corp.  will  be.  in  effect,  corporate 
conduits  through  which  DPI  LP.  and  DPI 
G.P.  distributions  may  be  made  and  tax 
liabilities  that  arise  as  a  result  of  the 
operations  of  DPI  LP.  and  DPI  G.P.  may 
be  satisfied.  Each  of  DPI-A  Corp.  and 
DPI-B  Corp.  will  be  governed  by  a  board 
of  directors  initially  selected  by  certain 
of  the  Plan  Proponents  other  than  the 
Debtors  and  subsequently  elected 
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annually  by  their  respective 
stockholders.  Cash  proceeds  or  other 
cash  received  by  DPI-A  Corp.  and  DPI- 
B  Corp.  may  be  invested  only  in  debt 
obligations  issued  or  guaranteed  by  the 
United  States  or  an  agency  thereof.  DPl- 
A  Corp.  and  DPI-B  Corp.  each  will 
dissolve  and  take  such  action  as  is 
practicable  to  liquidate  within  90  days 
after  the  dissolution  and  winding  up  of 
DPI  LP. 

10.  Two  securities  litigation  settlement 
fands  will  be  established  on  the 
Consummation  Date.  Securities 
Litigation  Settlement  Fund  A  will  be 
established  for  the  benefit  of  the 
securities  litigation  claimants  who  have 
agreed  to  pool  their  causes  of  action 
with  those  of  the  Debtors  (the  "Pooling 
Securities  Litigation  Claimants"). 
Securities  Litigation  Settlement  Fund  B 
will  be  established  for  the  benefit  of 
those  securities  litigation  claimants  who 
are  not  Pooling  Securities  Litigation 
Claimants  (the  "Other  Securities 
Litigation  Claimants").  Distributions 
from  these  funds  (the  "Settlement 
Funds")  will  be  in  full  satisfaction  and 
discharge  of  the  liabilities  of  the  Debtors 
in  respect  of  securities  litigation  claims. 

11.  The  Escrows  and  Reserves  will  be 
established  for  claims  that  are  not 
resolved  at  the  Commission  Date  or  to 
provide  for  distributions  to  Claimants  in 
accordance  with  the  Plan.  The  Escrows 
and  Reserves  generally  are  designed  to 
assure  that  assets  are  preserved  so  that 
appropriate  distributions  will  be  made 
upon  resolution  of  disputed  claims.  To 
the  extent  that  any  of  the  Escrows  and 
Reserves  receive  and  hold  cash  for  any 
period  of  time,  the  cash  may  be  invested 
in  Temporary  Investment  only. 

12.  On  March  9, 1992.  a  Stipulation  of 
Settlement  (the  "Stipulation")  was 
entered  by  and  between  Michael  Milken 
and  various  other  defendants  (the 
"Other  Settling  Participants ')  in  one  or 
more  of  approximately  180  lawsuits  (the 
"Actions ').  brought  by  Drexel,  the  FDIC, 
the  RTC,  the  Commissioner  of  Insurance 
of  the  State  of  California,  and  other 
plaintiffs.  The  Stipulation  provides, 
among  other  things,  for  the  settlement  of 
the  Actions  (the  "Global  Settlement")  as 
against  Michael  Milken  and  the  Other 
Settling  Participants,  subject  to  the 
satisfaction  of  certain  conditions.  In 
general  terms,  the  Global  Settlement 
will  not  affect  the  terms  of  the  Plan,  the 
Plan  entities,  the  securities  to  be  issued 
by  the  Plan  entities,  or  their  governance. 
However,  the  Global  Settlement  will,  if 
it  becomes  efTective,  resolve  many  of  the 
disputed  claims  against  the  Debtors  and 
the  claims  by  the  debtors  against 
Michael  Milken  and  the  Other  Settling 
Participants  and  certain  insurance 


companies.  Therefore,  it  will  effect  the 
number  of  securities  to  be  issued 
pursuant  to  the  Plan,  the  identity  of  the 
persons  to  whom  such  securities  will  be 
issued,  and  the  assets  that  will  be  held 
by  the  Plan  entities.  DBL  Group  believes 
that  if  the  Global  Settlement  becomes 
effective,  it  would  not  change  the  need 
for,  or  the  reasons  supporting,  any  of  the 
exemptive  relief  requested  in  the 
application. 

DBL  Group's  Legal  Analysis 

1.  With  respect  to  the  Trust  and  DPI 
LP..  DBL  Group  seeks  relief  form  all 
pro\i8ion8  of  the  Act  except  sections  9, 
Modified  17,  Modified  31,  and  36  through 
53.  DBL  Group  submits  that  the  purposes 
and  characteristics  of  the  Trust  and  DPI 
LP.  are  appropriate  grounds  for  the 
requested  relief.  Neither  the  Trust  nor 
DPI  LP.  will  hold  itself  out  as  an 
investment  company.  The  Trust  will 
invest  any  available  cash,  pending 
distribution,  in  Temporary  Investments. 
As  discussed  above,  it  is  not  expected 
that  DPI  L.P.  will  have  any  material 
amounts  of  cash  available  for 
investment  and  any  cash  that  is 
available  for  investment  will  be 
invested  by  DPI  LP.  In  Temporary 
Investments. 

2.  With  respect  to  New  Street  and 
DBP  Corp.  DBL  Group  seeks  relief,  for  so 
long  as  they  are  majority-owned 
subsidiaries  of  the  Trust  and  do  not 
make  a  public  offering  of  their 
securities.*  from  all  provisions  of  the 
Act  except  sections  9.'  Modified  17, 


*  For  purposes  of  the  application:  (a)  The  issuance 
or  transfer  of  the  New  Street  Warrants  and  the 
shares  underlying  such  warrants,  is  not  considered 
a  public  offering;  and  (b)  any  sale  of  New  Street's 
shares  by  New  Street  or  the  Trust,  and  any  sale  of 
DBP  Corp.  s  shares  by  DBP  Corp.  or  the  Trust,  will 
he  deemed  a  public  offennjj  unless  the  purchaser  or 
any  subsequent  transferees  of  such  shares  other 
than  an  officer,  director  or  employee  of  New  Street, 
or  of  DBP  Corp..  as  the  case  may  be,  |i)  purchases 
not  less  than  5%  of  the  ihen  outstanding  shares  of 
New  Street  or  ol  DBP  Corp..  as  the  case  may  be.  and 
(ii|  is  an  "accredited  investor"  within  the  meaning 
of  rule  501(a)  of  regulation  D  under  the  Securities 
Act  of  1933.  as  amended,  provided,  however,  no 
person  shall  l>e  deemed  an  "accrediled  investor"  by 
reason  of  meeting  (A)  the  income  test  in 
subparagraph  6  of  rule  501  (a)  or  the  net  worth  test 
in  subparagraph  5  or  rule  501(a)  unless,  at  the  time 
of  said  persons  purchase,  the  person's  individual  or 
joint  net  worth  exceeds  $10,000,000:  or  (B)  any  of  the 
tests  in  subparagraphs  1.  2.  3  or  7  of  rule  501(a) 
unless,  at  the  time  of  said  person's  purchase,  the 
person's  total  assets  exceed  S50.000.000.  In  addition, 
an  entity  shall  not  be  deemed  to  meet  the 
requirements  of  subparagraph  8  of  rule  S01(a)  unless 
all  of  its  equity  owners  are  "accredited  investors," 
as  such  term  is  modified  in  the  preceding  sentence. 
'  As  discussed  t>elow.  New  Street  seeks  a  limited 
exemption  from  section  9  for  the  purpose  of 
permitting  it  to  serve  as  investment  adviser  to  DPI 
LP.  and  the  Trust. 


Modified  31,  and  36  through  53,  DBL 
Group  also  seeks  an  exemption  from  the 
registration  requirement  of  the  Advisers 
Act  for  New  Street  for  the  limited 
purpose  of  allowing  it  to  serve  as 
investment  adviser  to  DPI  L.P.  and  the 
Trust.  In  seeking  exemptions  for  New 
Street  and  DBP  Corp..  DBL  Group  relies 
upon  their  relationship  and  substantial 
identify  of  interest  with  the  Trust  and  its 
beneficial  holders.  Accordingly,  the 
exemptions  for  .N'ew  Street  and  DBP 
Corp.  will  expire  if  they  cease  to  be 
majority-owned  subsidiaries  of  the  Trust 
or  make  a  public  offering  of  their 
securities. 

3.  Exemption  from  all  provisions  of 
the  Act  is  sought  for  the  Pooled 
Contingfent  Assets  because  it  is  merely  a 
vehicle  for  prosecuting  claims  against 
former  officers,  directors,  and 
employees  of  Drexel  and  others.  It  is  not 
expected  that  the  Pooled  Contingent 
Assets  will  have  any  material  amounts 
of  cash  available  for  investment. 
Exemptive  relief  from  ail  provisions  of 
the  Act  is  sought  for  DPl-A  Corp.,  DPI-B 
Corp.,  the  Settlement  Funds  and  the 
Escrows  and  Reserves.  DPI-A  Corp,  and 
DPl-B  Corp,  are  conduits  for 
distributions  from.  DPI  L,P,  The 
Settlement  Funds  similarly  are  vehicles 
created  to  serve  as  conduits  for  Pooled 
Contingent  .Assets  proceeds.  The 
Escrows  and  Reserves  are  designated  to 
account  for  unresolved  litigation  and 
other  contingent  claims  and  to  assure 
proper  allocation  and  distribution  to 
Claimants  of  resulting  proceeds. 

4.  The  Trust,  New  Street,  and  DPI  L.P. 
would  comply  with  section  31  of  the  Act 
and  the  rules  thereunder,  except  that  the 
financial  reports  required  under  the  Plan 
or  the  exhibits  thereto  will  be 
substituted  for  those  required  by  section 
30.  The  Trust  Agreement  requires  the 
Trustees  to  cause  to  be  prepared 
unaudited  financial  statements  for  the 
first  three  quarters  of  a  fiscal  year  and 
audited  annual  financial  statements  in 
accordance  with  generally  accepted 
accounting  principles  on  a  liquidation 
basis  consistently  applied.  The  Trust 
Agreement  also  provides  that  the 
Trustees  must  cause  to  be  distributed  to 
all  record  holders  of  interests  in  the 
Trust  and  filed  with  the  Bankruptcy 
Court  all  of  the  information  included  in 
the  Trusts  financial  statements  not 
already  so  provided  or  filed.  DPI  L.P.'s 
partnership  agreement  requires  DPI  G.P. 
to  provide  similar  financial  statements 
to  each  limited  partner  of  DPI  L.P.,  to  the 
Trust,  and  to  the  Bankruptcy  Court.  New 
Street's  by-laws  provided  that  its 
directors  shall  cause  similar  financial 
statements  to  be  prepared  and  the  Plan 
requires  New  Street  to  submit  such 
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financial  statements  to  the  Trust  and  to 
ail  holders  of  warrants  or  .\ew  Street's 
common  stock.  The  Plan  does  not 
require  DBP  Corp  to  prepare  any 
financial  reports  because  it  will  be 
wholly  owned  by  the  Trust,  its  records 
wiil  be  kept  as  part  of  those  of  the  Trust, 
and  DBL  Croup  did  not  believe  that  the 
aggregate  value  of  DBP  Corp  s  assets 
warranted  the  expense  of  financial 
statements  separate  from  those  of  the 
Trust  «  DBL  Group  believes  that  the 
financial  reporting  requirements 
outlined  above  are  sufficient  to  protect 
the  interests  of  Claimants  and  any  other 
i.iterestholders  in  the  Trust.  DPI  LP., 
New  Street,  and  DBP  Corp.,  and  that  full 
compliance  with  the  reporting 
provisions  of  the  Act  would  be 
unnecessarily  burdensome,  especially  in 
light  of  the  fact  that  the  Plan  does  not 
contemplate  the  preparation  of  financiai 
reports  in  the  form  required  of 
investment  companies  under  the  Act 

5.  L!nder  sections  17(a)  and  l~jd)  of 
the  Act,  certain  transactions  between  or 
involving  an  investment  company  and 
its  affiliated  persons,  or  affiliated 
persons  of  its  affiliated  persons 
(collectively.  "Affiliated  Persons  'j.  must 
be  approved  by  order  of  the 
Commission  Under  the  order,  an 
affiliated  transaction  involving  the 
Trust,  DPI  LP.  New  Street  or  DBP  Corp 
will  be  exempt  from  the  provisions  of 
sections  17(a)  and  17(d)  of  the  Act  and 
rule  17d-l  thereunder  if  such 
transaction  is  authorized  by  the 
appropriate,  'Reviewing  Body'  for  the 
company  involved.  The  Reviewing  Body 
for  affiliated  transactions  involving  the 
Trust  or  DBP  Corp,  would  be  the  Board 
of  Trustees.  DBL  Group  believes  that  the 
Trustees'  supervision  and  review- 
provides  appropriate  oversight 
mechanisms  to  prevent  abuses  of  the 
type  intended  to  be  eliminated  by  the 
Act.  and  that  the  fiduciary  standards 
applicable  to  the  Trustees,  as  well  as  the 
conditions  to  the  relief,  provide  an 
appropriate  alternative  to  review  by  the 
Commission  of  affiliated  transactions. 

6,  The  New  Street  board  of  directors, 
or  a  committee  thereof,  would  be  the 
Reviewing  Body  for  New  Street.  In  view 
of  the  fact  that  the  members  of  the  New 
Street  board  wiil  be  the  Trustees  and 
two  other  persons  selected  by  the  Plan 
Proponents  other  than  the  Debtors,  and 
that  any  committee  of  the  New  Street 


board  formed  for  the  purpose  of 
authorizing  affiliated  transactions  w;il 
be  composed  of  directors  who  are  either 
Trustees  or  not  "interested  persons"  (as 
defined  m  section  2(&Hly|  of  the  Act)  of 
New  Street.  DBL  Group  l>eiieves  that 
supervision  by  the  .New  Street  board  or 
committee  also  provides  an  appropriate 
aitemative  to  approval  by  the 
Commission  of  New  Street's  affiliated 
transactions 

7.  The  partnership  agreement  of  DPI 
LP.  provides  for  certain  affiliated 
transactions  involving  DP!  L,P  to  be 
authorized  by  the  Bankruptcy  Court. 
Affiliated  tranMctions  that  are  not 
authorized  by  the  Bankruptcy  Court,  or 
for  which  the  Bankruptrv  court  does  not 
make  the  findings  required  In  the 
conditions  to  the  requested  relief,  would 
be  authorized  by  the  shareholders  of 
DP!  G  p.''  The  authorization  bv  the 
shareholders  of  DP!  G  P.,  DPI-A  Corp, 
and  DP!-B  Corp.,,  would  include  the  vote 
of  a  .mH]orit\  of  the  directors  of  each 
.such  corporation  who  are  nn' 
'interested  persons'  of  DPI  L.P.  The 
DBL  Group  believes  that  review  by  the 
Bankruptcv'  Court  or  b\  the  boards  of 
DPl-A  Corp  and  DPi-B  Corp.  is  an 
appropriate  substitute  for  review  by  the 
Commission  of  a'-fiiiated  transactions  of 
DP!  L.P 

8  Section  9  prohibits  a  person  subject 
to  a  statutory  disqualification  frum 
serving  as  an  officer,  director,  employee, 
or  investment  adviser  for  registered 
investment  companies.  Section  9  will 
app'y  to  the  F.-ust,  DPI  LP  ,  New  Street, 
and  DBP  Corp.  as  if  they  were  registered 
investment  companies  Section  203  of 
the  Advisers  Act  generally  makes  it 
unlawful  for  any  investment  adviser. 
unif'ss  registered  to  use  the  mails  or  any 
means  of  interstate  commerce  in 
connection  with  its  business  as  an 
investment  adviser  Section  203  also 
permits  the  Commission  to  deny 
registration  to  a  person  that  is  subject  to 
an  injunctive  decree  DBL  proposes  that 
New  Street  will  act  as  investment 
adviser  to  the  Trust  and  possibly  DPI 
LP.  and  seeks  limited  exemptionB  from 
section  9  and  section  203  of  the  Advisers 
Act  for  that  purpose.  Because  New 
Street  will  be  the  successor  to  DBL 
Group,  it  would  be  barred  by  section 
9(a)(2)  from  serving  as  an  investment 
adviser  to  the  Trust  and  DPI  LP.  New 
Street's  officers  and  directors  were  not. 
as  individuals,  subject  to  the  judgment 


*  Although  the  Plan  does  not  require  thdt  the 
purchaser,  if  any.  of  a  minority  interest  in  DBP  Corp 
receive  financial  reports  with  respect  to  DBP  Corp.. 
DBl.  Group  believes  that,  because  of  the  restrictions 
on  the  persons,  who  are  elijiible  to  purchase  such  an 
interest  while  the  exemption  is  in  effect,  such 
persons  would  be  in  a  position  to  protect  their 
interests  by  neftotialing  to  receive  (he  financial 
intormulton.  if  any.  they  wished  lo  receive. 


'  Since  DPI  LP  is  a  partnership,  it  does  not  have 
a  board  of  directors.  The  board  of  directors  of  DPI 
C.P  will  consist  of  one  person,  who  will  be  an 
interested  person  of  DPI  LP.  Thus,  the  boards  of 
DPl-A  Corp.  and  DPt-B  Corp.  were  considered  lo  be 
the  most  appropriate  reviewing  bodies  in  cases  in 
which  the  Banknipicy  Court  i*  not  the  reviewing 
body. 


Hgrtinst  DBL  Group  and  DBL  Inc.  or  any 
other  disqualification  under  section  9 
and  section  203  of  the  Advisers  Act. 
Moreover,  New  Street  would  be 
required  to  obtain  an  additional 
exemption  from  the  provisions  of  section 
9  and  section  203  of  the  Advisers  Act 
before  providing  investment  advisory 
services  to  any  other  rcKi^tered 
investment  companies.  Thus.  DBL  Group 
believes  the  limited  exemptions 
described  above  are  justified. 

9.  In  support  of  its  request  for  relief. 
DBL  Group  contends  that  interested 
parties  are  adequately  protected  as  a 
result  of  the  active  participation  of  such 
parties  in  the  Plan  negotiations  and  the 
continuing  supervision  of  the 
Bankruptcy  Court  and  the  United  States 
District  Court  for  the  Southern  District 
of  New  York  after  the  Consummation 
Date.  DBL  Group  also  asserts  that  the 
continued  compliance  by  the  Trust,  New 
Street,  DPI  LP.,  and  DBP  Corp.  with 
certain  provisions  of  the  Act  is 
consistent  with  the  Plan  and  provides 
protection  for  interested  parties. 
Accordingly.  DBL  Group  believes  that 
the  issuance  of  the  requested  order 
pursuant  to  sections  6(c)  and  6(e)  of  the 
Act  and  section  206A  of  the  Advisers 
Act  is  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  such  Acts. 

DBI  Croup's  Condition* 

uBL  Group  agrees  mat  the  order  of 
the  Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions: 

1.  A  transaction  otherwise  prohibited 
by  section  17(a)  or  section  17(d)  of  the 
Act  or  rule  17cl-l  thereunder,  involving 
the  Trust.  DBP  Corp..  New  Street.  DPI 
LP.,  or  any  of  their  controlled 
companies,  and  one  or  more  Affiliated 
Persons  of  that  entity  or  entities,  would 
be  exempt  from  the  provisions  of 
sections  17(a)  and  17(d)  of  the  Act  and 
rule  17d-l  thereunder  if  such  transaction 
(a)  involving  the  Trust  or  DBP  Corp.  is 
authorized  by  the  Board  of  Trustees,  (b) 
involving  New  Street  is  authorized 
either  by  the  New  Street  Board, 
including  the  vote  of  a  majority  of  its 
directors  who  are  Trustees  of  the  Trust 
or  who  are  not  "interested  persons  "  (as 
defined  in  section  2{a)(19)  of  the  Act)  of 
New  Street,  or  by  the  New  Street 
Committee: "  and  (c)  involving  DPI  LP. 


*  Any  New  Street  Committee  will  be  comprised  of 
81  least  three  members,  and  all  of  ils  memtiers  will 
be  directors  who  are  Trustees  of  the  Trust  or  who 
are  not  Interested  persons  of  New  Street. 
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is  authorized  by  the  Bankruptcy  Court, 
to  the  extent  required  by  the  partnership 
agreement  of  DPI  L.P.,  or.  if  not  so 
authorized  by  the  Bankruptcy  Court,  by 
the  vote  of  the  holders  of  at  least  90%  of 
the  shares  of  DPI  G.P.  (the  authorization 
by  such  holders,  DPI-A  Corp.  and  DPI-B 
Corp..  to  include  the  vote  of  a  majority 
of  the  directors  of  each  such  corporation 
who  are  not  "interested  persons"  of  DPI 

L.P.). 

2.  No  member  of  the  Reviewing  Body 
who  is  a  party  to  any  transaction 
authorized  as  described  in  condition  1  or 
who  has  a  direct  or  indirect  financial 
interest  therein  may  participate  in  the 
vote  or  discussion  with  respect  to  such 
transaction. 

3.  In  connection  with  each         I 
authorization  as  described  in  condition 
1.  the  Trust.  DBP  Corp..  New  Street,  or 
DPI  LP.,  as  the  case  may  be.  shall 
inform  its  Reviewing  Body  of:  The 
identity  of  all  of  its  known  Affiliated 
Persons  who  are  parties  to.  or  have  a 
direct  or  indirect  financial  interest  in. 
the  transaction:  the  nature  of  the 
affiliation:  and  the  known  financial 
interest  of  such  persons  in  the 
transaction.* 

4.  The  authorization  by  the 
appropriate  Reviewing  Body  of  each 
section  17(a)  and  17(d)  transaction 
described  in  condition  1  shall  be  on  the 
basis  that:  (a)  The  terms  thereof, 
including  the  consideration  to  be  paid  or 
received,  are  reasonable  and  fair  to  the 
Trust.  DBP  Corp..  New  Street.  DPI  LP.. 
or  the  controlled  company  in  question, 
as  the  case  may  be;  and  (b)  the 
transaction  is  consistent  with  the  Plan. 

5.  The  Reviewing  Body  shall  keep 
records  that  include  a  description  of 
each  transaction  authorized  as 
described  in  condition  1,  its 
determinations,  the  information  or 
materials  upon  which  its  determinations 
were  based,  and  the  basis  therefor, 
provided  that  with  respect  to  any  of  DPI 
LP.'s  Affiliated  Transactions  authorised 
by  the  Bankruptcy  Court,  the  court's 
records  with  respect  to  such 
transactions  shall  serve  as  the  records 
required  to  be  maintained  under 
Modified  17. 

6.  In  the  event  that  the  Bankruptcy 
Court  does  not  approve  a  section  17(a) 
or  section  17(d)  transaction  involving 
DPI  LP.,  or  approves  such  transaction 


on  a  basis  or  bases  that  do  not  include 
the  bases  described  in  the  application, 
then  the  transaction  cannot  be  effected 
unless  authorized  by  the  requisite  vote 
of  the  shareholders  of  DPI  G.P..  as 
described  in  condition  1. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  92-7882  Filed  4-1-92;  4:36  pm| 

BILLING  COOC  lOIO-OI-M 


(Release  No.  35-25504) 

Filings  Unde^  •^e  p^b 

Cor^pany  Act  Of  1935 


:  utiiity  Holdmg 
Act   ) 


»  The  word  '  known"  is  utilized  becduse  Itiere 
mdv  be  situations  in  which,  notwithstanding  due 
inqu.i^'.  the  Trust.  DBP  CoiT)--  New  Slitjel,  or  DPI 
LP.,  as  the  case  may  be.  will  be  unable  lo  determine 
the  identity  and  the  extent  of  the  financial  interests 
of  all  Afniiated  Persons  due  to  the  complexity  of 
relationships  and  holdings,  or  dtie  to  such 
company's  inability  to  obtain  information  necessary 
10  such  dclerminalion  from  persons  it  docs  not 
control. 


Mdrch  27.  1992. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction{s)  summarized  below.  The 
application(s)  and/or  declaration(8)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  20. 1992  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Entergy  Corporation,  et  al.  (70-7679) 

Entergy  Corporation  ("Entergy").  225 
Baronne  Street.  New  Orieans.  Louisiana 
70112.  a  registered  holding  company; 
Arkansas  Power  &  Light  Company.  425 
West  Capitol  Street.  Little  Rock. 
Arkansas  72201,  Louisiana  Power  & 
Light  Company.  317  Baronne  Street. 
New  Orleans.  Louisiana  70112. 
Mississippi  Power  &  Light  Company. 
P.O.  Box  1640.  Jackson.  Mississippi 
39215-1640  and  New  Orleans  Public 
Service  Inc..  317  Baronne  Street.  New 


Orieans,  Louisiana  70112,  electric 
public-utility  subsidiary-  companies  of 
Entergy  (collectively,  "Operating 
Companies");  System  Fuels,  Inc..  639 
Loyola  Avenue.  New  Orleans.  Louisiana 
70113.  the  Operating  Companies'  fuel 
supply  subsidiary'  company:  Entergy's 
subsidiary  service  company.  Entergy 
Services,  Inc..  639  Loyola  Avenue.  New 
Orieans,  Louisiana  70113:  its  subsidiary 
nuclear  generating  company.  System 
Energy  Resources.  Inc.,  Echelon  One, 
1340  Echelon  Parkway.  Jackson. 
Mississippi  39213;  and  its  subsidiary 
nuclear  service  company.  Entergy 
Operations,  Inc.  ("Entergy  Operations"). 
Echelon  One,  1340  Echelon  Parkway. 
Jackson,  Mississippi  39213  have  filed  a 
post-effective  amendment  under 
sections  6(a),  7,  9(a),  10,  12(b)  and  12(c) 
of  the  Act  and  rules  42  and  45 
thereunder  to  their  application- 
declaration  previously  filed  under 
sections  6(a),  7,  9(a),  10,  12(b),  and  13(b) 
of  the  Act  and  rules  45,  86-91.  93  and  94 
thereunder. 

By  order  dated  June  5, 1990  (HCAR 
No,  25100)  ("Order"),  Entergy  was 
authorized,  among  other  things,  to 
organize  Entergy  Operations  and  to 
enter  into  a  loan  agreement  ("Loan 
Agreement")  whereby  Entergy 
Operations  would  borrow  and  reborrow 
from  Entergy,  from  time-to-time  through 
June  30, 1992,  up  to  an  aggregate 
principal  amount  of  S15  million 
outstanding  at  any  one  time.  The  Loan 
Agreement  was  executed,  and.  pursuant 
to  that  agreement,  Entergy  Operations 
issued  a  note  ("Note")  as  evidence  of 
such  borrowing  on  June  6. 1990.  which 
bears  interest  at  the  prime  rate,  payable 
quarteriy  on  unpaid  principal  amounts, 
and  matures  on  June  30, 1992. 

Entergy  Operations  now  proposes  to 
enter  into  an  amendment  to  the  Loan 
Agreement  ("Amendment"),  which  will 
extend  the  expiration  date  of  the 
borrowing  period  under  the  Loan 
Agreement  to  .November  30, 1992,  and 
which  will  provide  for  the  issuance  of  a 
new  note  ("New  Note")  stated  to  mature 
on  November  30,  1992.  The  Amendment 
will  also  state  that  the  New  Note  will 
replace  and  supersede  the  Note  and 
represent  the  borrowings  of  Entergy 
Operations  from  Entergy  under  the  Loan 
Agreement.  Except  as  specifically 
amended,  the  Loan  Agreement  will 
continue  in  full  force  and  effect,  and  the 
terms  as  authorized  by  the  Commission 
in  the  Order  will  remain  unchanged.  The 
purpose  of  the  Amendment  and  New 
Note  is  to  enable  Entergy  Operations  to 
fund  its  operations  under  the  Entergy 
System  Money  Pool  during  the  period 
July  1. 1992.  through  November  30. 1992. 
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Monongahela  Power  Company,  et  al. 
("0-7956) 

Monnngahela  I'ovver  Company 
("Monongahela"),  located  at  1310 
Fairmont  Avenue,  Fairmont,  West 
Virginia  26554,  The  Potomac  Edison 
Company  ("Potomac  Edison"),  10435 
Downsville  Pike.  Hagerstown,  Maryland 
21740  and  West  Penn  Power  Company 
("West  Penn").  800  Cabin  Hill  Drive. 
Greensburg,  Pennsylvania  15601 
(collectively,  the  "APS  Companies"),  all 
wholly  owned  subsidiary  companies  of 
.-MIegheny  Power  System,  Inc. 
I'  Allegheny"),  12  East  49th  Street.  New 
Yorl<,  New  York  10017,  a  registered 
holding  company,  have  filed  a 
declaration  under  sections  6(a),  7  and 
12(d)  of  the  Act  and  rules  44  and  50(a)(5) 
thereunder. 

The  APS  Companies  propose  to  issue 
a  non-negotiable  promissory  note  or 
notes  (the  "Notes")  with  maturities  of 
not  more  than  30  years,  at  any  time  and 
frt)m  time  to  time  on  or  before  December 
31,  1994,  under  an  exception  from  the 
competitive  bidding  requirements  of  rule 
50  under  subsection  (a)(5),  in  connection 
with  and  to  support  the  issuance  and 
sale  by  the  County  Commission  of 
Harrison  County  (the  "Harrison 
Commission")  of  one  or  more  series  of 
pollution  control  revenue  bonds  (the 
"Bonds")  in  an  aggregate  principle 
amount  of  $180  million. 

The  Bonds  will  be  issued  for  the 
financing  of  certain  sludge  processing, 
handling  and  disposal  facilities,  waste 
water  treatment  facilities  and 
associated  land,  interests  in  land  and 
equipment  (the  "Facilities")  which  are 
part  of  a  project  involving  the 
installation  of  a  flue-gas  desulfurization 
system  on  three  units  at  the  Harrison 
Power  Station  ("Harrison")  in  Harrison 
County,  West  Virginia. 

Harrison  is  jointly  owned  by  the  APS 
Companies  with  the  following  undivided 
interests:  West  Penn — 42.24%;  Potomac 
Edison — 32.76%;  and  Monongahela — 
25"l>.  The  cost  of  the  Facilities  will  be 
divided  among  the  APS  Companies  in 
accordance  with  each  Company's 
percentage  ownership  of  Harrison.  It  is 
expected  that  the  issue  in  respect  of 
each  APS  Company's  interest  in 
Harrison  will  not  exceed  $45  million  for 
Monongahela,  $59.4  million  for  Potomac, 
and  $75.6  million  for  West  Penn. 

The  Bonds  will  be  issued  under  a 
separate  trust  indenture  with  a 
corporate  trustee  and  shall  be  sold  in 
one  or  more  series  at  such  times  and 
with  terms  regarding  principal  amounts, 
prices,  redemption,  sinking  funds,  no- 
call  and  other  terms  as  shall  be 
approved  by  each  APS  Company.  The 
indentures  will  also  provide  that  all  the 


proceeds  of  the  sale  of  the  Bonds  by  the 
Harrison  Commission  must  be  applied 
to  the  cost  of  the  Facilities,  including 
fees  and  expenses  associated  therewith 
and,  to  the  extent  deemed  desirable,  the 
payment  or  pre-payment  of  outstanding 
short-term  debt,  if  any.  issued  for  such 
purposes.  The  Bonds  will  be  in 
registered  form  and  will  bear  interest 
semi-annually. 

In  connection  with  the  issuance  of 
each  series  of  Bonds,  each  APS 
Company  will  issue  its  Notes 
corresponding  to  each  series  of  Bonds  in 
respect  of  principal  amount,  interest 
rates  and  redemption  provisions  (which 
may  include  a  special  right  of  the  holder 
to  require  the  redemption  or  repurchase 
of  the  Bonds  at  stated  intervals),  and 
having  installments  of  principal 
corresponding  to  any  mandatory  sinking 
fund  payments  and  stated  maturities. 
Payments  on  the  Noted  will  be  made  to 
the  trustee  under  each  APS  Company's 
indenture  and  applied  by  the  trustee  to 
pay  the  maturing  principal  and 
redemption  prices  and  interest  and  other 
costs  of  the  Bonds  with  respect  to  that 
APS  Company  as  the  same  become  due. 
Each  APS  Company  also  proposes  to 
pay  any  trustees'  fees  or  other  expenses 
incurred  by  the  Harrison  Commission. 
The  obligations  of  each  APS  Company 
to  pay  for  its  interest  in  the  Facilities  is 
several  and  not  joint,  and  the  Notes 
delivered  by  each  APS  Company  are  the 
obligations  solely  of  that  Company. 

Each  APS  Company's  Notes  will  be 
secured  by  a  second  lien  of  that  APS 
Company's  interest  in  the  Facilities 
(subject  to  the  lien  of  the  indenture 
securing  that  APS  Company's  First 
Mortgage  Bonds).  Alternatively,  if 
market  conditions  so  warrant,  each  APS 
Company  may  deliver  to  the  trustee  in 
lieu  of  its  Noted  a  First  Mortgage  Bond 
corresponding  to  the  series  of  the 
Harrison  Commission's  Bonds  secured 
and  supported  by  such  First  Mortgage 
Bond. 

To  the  extent  feasible,  the  APS 
companies  intend  to  effect  a  permanent 
long-term  financing  of  the  Facilities.  The 
APS  Companies  state  that  they 
presently  intend  to  issue  the  Bonds  with 
fixed  interest  rates,  however,  market 
conditions  prevailing  at  the  time  of  the 
offering  may  warrant  the  issuance  of 
any  series  of  the  Bonds  with  "floating" 
interest  rates  during  all  or  a  portion  of 
the  stated  life  of  such  series  of  the 
Bonds  based  on  a  specified  index  as 
well  as  provisions  permitting  the 
bondholders  to  require  the  redemption 
or  repurchase  of  the  Bonds  at  stated 
intervals.  If  the  interest  rates  prevailing 
at  the  time  of  the  financing  are  such  that 
it  is  deemed  undesirable  to  issue  Notes 
and  Bonds  on  a  floating  rate  basis,  it 


may  be  advantageous  to  complete  the 
proposed  financing  in  two  phases:  The 
issuance  of  Bonds  and  Notes  with 
maturities  of  three  years  of  less,  and  the 
refunding  of  those  short-term  Bonds  and 
Notes  at  or  prior  to  their  maturity  with 
long-term  Bonds  and  Notes  having  a 
maturity  not  to  exceed  thirty  years. 

To  the  extent  the  funds  derived  from 
the  sale  of  Bonds  proposed  herein  or 
from  any  additional  solid  waste  disposal 
revenue  bonds  which  may  be  sold  in  the 
future  by  the  Harrison  Commission  are 
insufficient  to  pay  the  total  cost  of  the 
Facilities,  the  APS  Companies  will  be 
required  to  fund  the  completion  of  the 
Facilities  through  a  combination  of 
sources,  including  internally-generated 
funds,  first  mortgage  bond  and  preferred 
stock  issues,  borrowings  from  banks  and 
the  sale  of  their  common  stock  to 
Allegheny. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margarat  H.  McFarlaod. 

Deputy  Secretary. 

jFR  Doc.  92-7823  Filed  4-^-92:  8:45  am) 
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[Rp    N     'C-18635/FI»e  No.  812-7867) 

ML  Life  ir-.surance  Company  o!  htew 
York,  et  al. 

March  27. 199i 

agency:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  application  for  an 
urutT  under  the  Investment  Company 
Art  of  1940  (the  "Act"). 

applicants:  ML  Life  Insurance 
Company  of  New  York  ("ML  of  New 
York"),  ML  of  New  York  Variable  Life 
Separate  Account  II  (the  "Separate 
Account "  or  the  "Account ")  and  Merrill 
Lynch,  Pierce,  Fenner  &  Smith,  Inc. 
("Merrill  Lynch"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  pursuant  to  section  6(c) 
granting  exemptions  from  sections 
12(d)(1),  26(a)(2)  and  27(c)(2)  of  the  Act 
and  pursuant  to  section  17(b)  granting 
an  exemption  from  section  17(a)  of  the 
Act. 

s.'MMA'^'i  or  APPijCA''ON    \pplicants 
sccK  an  orucr  lo  me  e.xieni  necessary  to 
permit  the  Separate  Account  to 
purchase  shares  ( "units")  of  investment 
companies  organized  as  unit  investment 
trusts  (""Trusts"");  to  permit  ML  of  New 
York  to  recover  amounts,  through  asset 
charges  against  the  Separate  Account, 
paid  by  ML  of  New  York  to  the  Trusts' 
sponsor  in  connection  with  acquiring 
Trust  units  for  the  Separate  Account;  to 
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permit  the  Separate  Account  to 
purchase  units  of  the  Trust  from  and  sell 
units  of  the  Trust  to,  an  affiliate;  and  to 
extend  such  relief  to  any  other  separate 
investment  account  established  or 
acquired  by  ML  of  New  York  with  which 
the  Separate  Account  may  be  merged  or 
combined  or  to  which  assets  supporting 
variable  life  insurance  contracts  issued 
through  the  Separate  Account  may  be 
'-insferred. 

FILING  OF  THE  APPLICATION:  The 

application  was  filed  on  February  10, 

HfcARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commissions  Secretary  and  serving  the 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  5:30  p.m.  on  April 
21. 1992.  and  should  be  accompanied  by 
proof  of  service  on  Applicants  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

addresses:  Secretary,  SEC,  450  Fifth 
Stree:.  .\  W.,  Washington,  DC  20549. 
Applicants.  ML  Life  Insurance  Company 
of  New  York,  800  Scudders  Mill  Road, 
Plainsboro.  New  Jersey  08536.  Attention: 
Barry  G.  Skolnick.  Esq.,  Senior  Vice 
p-f  sident  and  General  rr.i!n=;pl 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  V.  Wible,  Special  Counsel,  at 
(202)  272-2026,  or  Wendell  M.  Faria, 
Deputy  Chief,  at  (202)  272-2060,  Office 
of  Insurance  Products  and  Legal 
Compliance  (Division  of  Investment 
Management) 

SUPPLEMENTARY  INFORMATION; 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicant's  Representations 

1.  ML  of  New  York  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  New  York.  ML  of 
New  York  is  an  indirect  wholly  owned 
subsidiary  of  Merrill  Lynch  &  Co.,  Inc. 
ML  of  New  York  is  authorized  to  do 
business  in  eleven  states,  and  offers  life 
insurance  and  annuity  contracts  in 
certain  of  those  states.  ML  of  New  York 
will  issue  various  flexible  premium 
variable  life  insurance  contracts 
(collectively,  the  "Contracts")  through 
the  Separate  Account.  The  assets  of  the 
Separate  Account,  will  be  derived  solely 


from  the  sale  of  the  ML  of  New  York 
Contracts  together  with  any  necessary 
advances  made  by  ML  of  New  York  in 
connection  with  the  operation  of  the 
Separate  Account. 

2.  The  Separate  Account,  organized  as 
a  unit  investment  trust,  was  established 
on  December  4, 1991  to  provide  the  basic 
funding  to  support  benefits  under  ML  of 
New  York  Contracts.  Currently,  it  is 
expected  that  the  Separate  Account  will 
consist  initially  of  28  investment 
divisions  ("Investment  Divisions"  or 
"Divisions").  All  assets  held  in  the 
Separate  Account's  Investment 
Divisions  will  be  used  to  purchase 
shares  issued  by  the  Merrill  Lynch 
Series  Fund,  Inc.  ("Series  Fund")  or  units 
of  separate  unit  investment  trusts.  The 
unit  investment  trusts  ("Series")  will  be 
registered  as  a  single  unit  investment 
trust  ("Trust").  Merrill  Lynch,  a  wholly 
owned  subsidiary  of  Merrill  Lynch  & 
Co.,  Inc.,  which  is  also  the  corporate 
parent  of  ML  of  New  York,  is  the 
sponsor  and  depositor  of  the  Trust. 
Merrill  Lynch  also  will  act  as  the 
principal  underwriter  of  the  Contracts. 

3.  Contract  benefits  will  be 
determined  from  the  investment  base  of 
the  Contracts.  Initially,  the  investment 
base  will  equal  the  premium  paid 
including  the  Contract  loading. 
Thereafter,  the  investment  base  will  be 
adjusted  daily  to  reflect  the  net  rate  of 
return  of  the  chosen  Investment 
Divisions  of  the  Separate  Account,  any 
premium  payments  made,  and  any 
Contract  loans,  loan  repayment  and 
partial  withdrawals.  The  death  benefit 
and  cash  surrender  value  under  a 
particular  Contract  will  vary  based  upon 
the  investment  performance  of  the 
chosen  Separate  Account  Investment 
Divisions  funding  the  Contract. 

4.  Other  versions  of  the  Contracts  may 
be  created  in  the  future  which  provide 
for  different  structures  for  premium 
payments,  such  as  scheduled  payments 
or  totally  flexible  premium  payments. 

5.  Contract  owners  will  be  permitted 
to  allocate  their  investment  base  among 
the  various  Investment  Divisions  which 
invest  in  the  underiying  vehicles, 
including  both  the  Series  Fund  and  the 
Series  of  the  Trust.  The  Contract  loading 
will  be  deducted  from  the  premium,  but 
advanced  by  ML  of  New  York  to  the 
Separate  Account  and  included  in  the 
Contract  owner's  investment  base.  The 
Contract  loading  will  then  be  deducted 
in  equal  installments  on  the  next  ten 
Contract  anniversaries.  Other  charges 
deducted  from  the  Contract  include  an 
asset  charge  to  cover  the  mortality, 
expense  and  guaranteed  benefit  risks 
and  a  charge  against  the  assets  of  each 
Division  investing  in  the  Trust,  currently 
at  an  effective  annual  rate  of  .34  (which 


can  be  increased  to  no  more  than  .50). 
This  charge  compensates  ML  of  New 
York  for  its  costs  m  acquiring  units  of 
the  Trust  for  those  Divisions.  The 
mortality  and  expense  risk  charge  and 
the  asset  charge  assessed  against  each 
Division  investing  in  the  Trust  are 
deducted  on  a  daily  basis  for  purposes 
of  determining  a  Contract's  net  rate  of 
return. 

6.  Each  Series  of  the  Trust  will  be 
comprised  of  US.  Treasury  securities 
which  have  been  stripped  of  their  - 

coupons  ("zero  coupon  bonds"). 
Currently,  there  are  18  Series  with 
maturities  ranging  from  approximately 
1992  to  2011.  It  is  anticipated  that 
additional  Series  will  be  created  in  the 
future.  By  purchasing  a  portfolio  of  such 
securities,  an  interest  rate  may  be 
"locked-in"  for  that  Series.  The  Series 
will  provide  Contract  owners  an 
opportunity  to  allocate  all  or  a  portion  of 
the  investment  base  of  their  Contract  to 
an  investment  vehicle  that  will  have  a 
fixed  yield  for  a  specified  period  of  time. 

7.  As  sponsor  and  depositor  for  the 
Trust,  Merrill  Lynch  will  deposit  zero 
coupon  bonds  (or  contracts  to  purchase 
such  securities)  in  each  Series 
immediately  prior  to  the  initial  offering 
of  units  of  that  Series  to  the  Separate 
Account.  An  evaluator  will  be  appointed 
to  value  the  securities  held  in  each 
Series  and  to  compute  the  price  of  units 
of  each  Series.  The  evaluator, 
Interactive  Data  Services,  Inc.,  is  not 
affiliated  with  Merrill  Lynch  or  ML  of 
New  York. 

8.  Units  of  the  Trust  will  be  sold  only 
to  the  Separate  Account,  other  separate 
accounts  of  ML  of  New  York,  Variable 
Account  A  of  Monarch  Life  Insurance 
Company,  and  separate  accounts  of 
Merrill  Lynch  Life  Insurance  Company. 
Units  of  each  Series  will  be  priced  in  the 
customary  manner  for  unit  investment 
trusts.  Units  sold  as  a  part  of  a  primary 
offering,  as  well  as  units  redeemed,  will 
be  priced  in  accordance  with  Rule  22c-l 
under  the  Act  at  a  price  equal  to  the  . 
"current  net  asset  value  next  computed 
after  receipt  of  an  order  to  purchase  or 
redeem"  as  defined  in  Rule  2a^.  For 
purposes  of  determining  the  current  net 
asset  value  of  a  unit,  the  underiying 
portfolio  securities  will  be  valued  in 
accordance  with  the  usual  practice 
followed  by  similar  unit  investment 
trusts:  If  market  quotations  are  readily 
available,  the  public  offering  price  of  the 
units  will  be  based  upon  the  current 
market  value  of  the  underlying  securities 
using  the  offering  side  evaluation,  and 
the  redemption  price  of  the  units  will  be 
based  upon  the  current  market  value  of 
the  underiying  securities  using  the  bid 
side  evaluation;  otherwise,  the 
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underlying  securities  will  be  valued  at 
fair  value. 

9,  in  addition.  Merrill  Lynch,  by 
agreement,  will  maintain  a  secondary 
market  in  Trust  units  of  sufficient  size 
and  duration  so  that:  (1)  When  the 
Separate  Account  has  net  redemptions 
in  an  Investment  Division  investing  in  a 
particular  Series  of  the  Trust.  Merrill 
Lynch  will  always  repurchase  those 
Trust  units,  rather  than  requiring  the 
Account  to  redeem  units  in  order  to 
fulfill  Contract  owners'  transactions; 
and  (2)  Merrill  Lynch  will  redeem  units 
with  the  Trustee  only  in  an  amount  that 
matches  the  value  of  securities  held  in  a 
particular  Series  to  be  sold  to  satisfy  the 
redemption,  thus  creating  no  remainder 
to  be  reinvested.  Tlie  pricing  of  units 
sold,  repurchased,  or  resold  by  Merrill 
Lynch  in  the  secondary  market  will  also 
be  in  accordance  with  the  provisions  of 
Rule  22c-l.  In  the  secondary  market 
maintained  by  Merrill  Lynch,  any  units 
of  the  Trust  repurchased  from  the 
Separate  Account  will  be  repurchased  at 
a  price  calculated  in  a  manner  similar  to 
that  used  to  calculate  the  offering  price: 
The  current  net  asset  value,  valuing 
underlying  securities  at  their  offering 
side  evaluation.  Units  repurchased  from 
the  Separate  Account  may  be  resold  to 
the  Separate  Account  on  the  same  basis 
as  if  they  were  original  units:  At  the 
current  net  asset  value,  valuing 
underlying  securities  at  their  offering 
side  evaluation. 

10.  The  Separate  Account  will    , 
purchase  units  of  each  Series  of  the 
Trust  for  placement  in  the  corresponding 
Division  based  upon  the  net 
transactions  of  Contract  owners  The 
total  offering  price  of  units  placed  in  the 
Separate  Account,  including  units  sold 
in  a  primary  offering  or  a  secondary 
market  offering,  w^ill  include  a 
"transaction  charge"  to  be  paid  directly 
by  ML  of  New  York  to  Merrill  Lynch. 
Unit  investment  trusts  are  generally  sold 
to  the  public  at  a  price  which  includes  a 
sale  charge,  typically  ranging  between 
three  and  five  percent.  However,  at  the 
time  of  the  Separate  Account's  purchase 
of  units  of  the  Trust,  the  Account  will 
not  pay  any  sales  charge;  instead  MI.  of 
New  York  will  pay  an  amount  directl_\ 

to  Merrill  Lynch  out  of  its  general 
account  assets  to  compensate  Merrill 
Lynch  as  the  sponsor  and  pnncipal 
underwriter  of  the  Series,  The  amount 
paid  will  be  limited  by  agreement  to  an 
amount,  not  to  exceed  a  specified 
percentage  of  the  current  net  asset  value 
of  the  Trust  units.  Thereafter.  ML  of 
New  York  will  seek  to  recover  the 
amounts  advanced  through  an  asset 
charge  levied  against  the  assets  of  the 
Separate  Account  held  in  the  Investment 


Divisions,  This  charge  will  be  cost- 
based  with  no  anticipated  element  of 
profit  for  ML  of  New  York.  However,  if 
experience  proves  different  than 
anticipated,  the  amount  of  this  charge 
may  vary  to  reflect  the  change  in  actual 
costs,  but.  in  no  event  will  it  exceed  an 
annual  rate  of  .50  of  the  average  daily 
net  assets  of  each  of  the  Investment 
Divisions  investing  in  the  Trust.  ML  of 
New  York  has  elected  to  treat  this 
acquisition  cost  in  this  manner  because 
it  believes  it  produces  a  more  stable 
yield  to  and  more  equitable  results  for 
Contract  owners, 

11.  Section  12(dKl)(A)  of  the  Act,  as 
here  relevant,  generally  restricts  the 
ability  of  a  registered  investment 
company  to  acquire  the  securities  of  any 
other  investment  company  to  acquire 
the  securities  of  any  other  investment 
company.  However,  section  12(d)(1)(E) 
removes  such  restrictions  if,  inter  alia. 
the  acquired  securities  are  the  only 
securities  held  by  a  registered  unit 
investment  trust  that  issues  two  or  more 
classes  of  securities,  each  of  which 
provides  for  accumulation  of  shares  of  a 
different  investment  company. 

12.  Typically,  the  unit  investment 
trusts  which  have  relied  upon  the 
section  12(d)(1)(E)  exception  have 
invested  in  underlying  management 
companies.  The  structure  proposed  by 
the  Applicants  will  involve  the  Separate 
Account  investing  in  a  management 
company  (the  Series  Fund)  as  well  as 
another  unit  investment  trust  (the  Trust). 

13.  The  Applicants  assert  that  the 
investment  by  a  unit  investment  trust  in 
another  unit  investment  trust  should  not 
affect  the  availability  of  the  section 
12(d)(1)(E)  exception.  The  statutory 
exception  does  not  specify  the  type  of 
investment  company  in  which  the  unit 
investment  trust  must  invest;  rather,  the 
exception  depends  on  the  classification 
of  the  acquiring  company.  That 
requirement  is  met  in  the  instant  case. 
However,  to  remove  any  doubt,  the 
Applicants  have  requested  an 
exemption  from  the  provisions  of  section 
12(d)(1).  to  the  extent  necessary  to 
permit  the  Separate  Account  to  acquire 
units  of  the  Trust. 

14.  The  Applicants  assert  that  in 
providing  the  exception  contained  in 
section  12(d)lllfE],  Congress  recognized 
the  legitimate  and  beneficial  purposes  of 
one  investment  company  investing  in 
another  investment  company.  The 
Applicants  represent  that  in  this 
particular  case,  the  two  tier  structure 
provides  a  benefit  to  the  investors  in  the 
Separate  Account  by  allowing  greater 
flexibility  in  investment  opportunities, 
without  creating  the  abuses  targeted  by 
section  12  of  the  .'\rt  The  Applicants 


assert  that  the  proposed  structure  is  not 
a  method  for  layering  of  charges, 
leveraging  control  or  assessing 
overlapping  charges.  Rather,  the 
Applicants  asset,  it  is  a  method  for 
allowing  the  assets  supporting  a 
Contract  to  be  invested  in  a  specific 
vehicle,  structured  in  a  way  that  wjll 
"lock  in"  interest  rates. 

15.  The  Applicants  will  amend  the 
application  during  the  notice  period  to 
asset  that  although  Merrill  Lynch  is  an 
affiliated  person  of  the  depositor  of  the 
Separate  Account,  the  arrangements 
under  which  the  Separate  Account 
purchases  and  sells  units  in  the  Trust 
were  negotiated  between  Merrill  Lynch 
and  Monarch  Life  Insurance  Company 
("Monarch")  and  its  Variable  Account  A 
prior  to  the  time  that  ML  of  New  York 
established  the  Separate  Account. 
Therefore,  the  transaction  charge  for 
units  of  the  Trust  are  in  effect  the  result 
of  arm's-length  negotiations  between 
Merrill  Lynch  and  Monarch,  which  are 
presumed  to  yield  fair  values.  Moreover, 
the  setting  up  this  structure,  the 
agreements  between  Merrill  Lynch  and 
Monarch  and  between  Merrill  Lynch 
and  ML  of  New  York  (with  respect  to 
the  other  ML  of  New  York  separate 
account  that  invests  in  units  of  the 
Trust)  required,  and  the  agreement 
between  ML  of  New  York  and  Merrill 
Lynch  (with  respect  to  the  Separate 
Account)  will  require,  that  the  terms  of 
the  transactions  be  at  least  as  good,  if 
not  better,  than  the  separate  accounts  or 
the  Separate  Account,  as  the  case  may 
be,  could  receive  from  other  parties. 

16.  As  stated  above,  the  Applicants 
propose  that  ML  of  New  York  directly 
pay  to  Merrill  Lynch,  in  connection  with 
the  acquisition  of  units  by  the  Separate 
Account,  an  amount  out  of  its  general 
account  assets  to  compensate  Merrill 
Lynch  as  sponsor  of  the  Trust.  ML  of 
New  York  will  seek  to  recover  such 
amounts  from  the  Separate  Account 
through  an  asset  charge  levied  against 
the  Investment  Divisions  investing  in  the 
Trust.  Sections  26(a)(2)  and  27(c)(2) 
place  restrictions  on  the  amounts  and 
types  of  deductions  that  can  be  made 
from  the  assets  of  any  unit  investment 
trust.  Rule  6e-3(T)  modifies  those 
restrictions  to  provide  an  exception  for  a 
fee  for  administrative  services  provided 
that  the  fee  is  not  greater  than  the 
expenses,  without  profit,  actually  paid 
by  the  life  insurer. 

17.  Although  the  Applicants  believe 
that  the  proposed  asset  charge  may  be 
assessed  in  conformance  with  the 
exemptions  provided  by  Rule  6e-3(T). 
they  recognize  that  the  asset  charge  may 
not  fall  squarely  within  the  type  of 
administrative  fees  envisioned  under  the 
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Act  and  Rule  6e-3(T).  Therefore,  to  the 
extent  necessary,  the  Applicants  request 
an  order  granting  relief  from  the 
provisions  of  sections  26(a)(2)  and 
27(c)(2)  of  the  Act  to  permit  the 
assessment  of  the  asset  charge. 

18.  The  Applicants  submit  that  such 
exemptive  relief  meets  the  standards  of 
section  6(c)  of  the  Act  in  that  it  is 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  The  payment  by 
ML  of  New  York  of  amounts  to  Merrill 
Lynch  to  compensate  it  for  its  expenses 
and  services  as  sponsor  of  the  Trust  is 
necessary  to  induce  Merrill  Lynch  to 
create  that  Trust,  to  implement  the 
operational  procedures  for  the  Trust  and 
to  continue  to  maintain  a  secondary 
market  for  Trust  units.  The 
compensation  will  reimburse  Merrill 
Lynch  for  operational  and  overhead 
expenses,  and  legal,  accounting  and 
evaluator's  fees.  None  of  the 
compensation  received  by  Merrill  Lynch 
is  designed  as  reimbursement  of 
distribution  expenses  or  compensation 
for  Merrill  Lynch's  sales  efforts. 
Moreover,  the  amount  of  the 
compensation  was  effectively 
determined  on  the  basis  of  arm's-length 
negotiations. 

19.  ML  of  New  York  represents  that  its 
determination  to  pay  the  amounts 
directly  and  recover  the  cost  through  an 
asset  charge,  rather  than  having  the 
Separate  Account  pay  the  compensation 
to  Merrill  Lynch  upon  the  purchase  of 
the  units,  was  made  for  the  benefit  of 
Contract  owners.  The  Applicants 
believe  that  through  this  system. 
Contract  owners  are  able  to  receive 
yields  that  are  more  stable,  since  the 
expenses  of  the  Division  will  remain 
fairly  consistent  rather  than  fluctuating 
with  the  level  of  net  purchases  of  Trust 
units  by  the  Separate  Account. 
Moreover,  the  Applicants  believe  that 
the  proposed  method  will  create  more 
equitable  results  among  Contract 
owners  by  allocating  a  proportionate 
share  of  the  acquisition  expenses  to  all 
Contract  owners  allocating  premiums  to 
the  Investment  Divisions  investing  in  a 
Series  of  the  Trust,  rather  than 
permitting  the  expenses  incurred  by 
individual  Contract  owners  to  vary 
based  upon  the  timing  of  their  particular 
allocation. 

20.  The  Applicants  believe  that  the 
proposed  asset  charge  is  a  reasonable 
and  proper  charge  designed  to  cover 
expenses  that  are  properly  viewed  as  a 
cost  of  operating  and  administering  the 
Separate  Account.  As  noted  above,  the 
charge  will  be  cost  based  with  no 


anticipated  element  of  profit  for  ML  of 
New  York.  Accordingly,  Applicants 
believe  the  requested  relief  meets  the 
standards  set  by  section  6(c)  of  the  Act 
21.  Section  17(a)  of  the  Act  prohibits 
any  affiliated  person  or  any  affiliated 
person  of  such  a  person,  acting  as 
principal,  from  selling  to  or  purchasing 
from  a  registered  investment  company, 
any  security  or  other  property.  Section 
17(b)  of  the  Act  provides  that  the 
Commission,  upon  application,  may 
exempt  transactions  from  the  provisions 
of  section  17(a)  if  evidence  establishes 
that  the  terms  of  the  proposed 
transactions,  including  the  consideration 
to  be  paid,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  that  the 
proposed  transactions  are  consistent 
with  the  policy  of  the  registered 
investment  company  concerned  and 
with  the  general  purposes  of  the  Act. 

22.  The  Applicants  state  that  all  the 
outstanding  voting  stock  of  both  Merrill 
Lynch  and  ML  of  New  York  is 
beneficially  owned  by  Merrill  Lynch  & 
Co.,  Inc.,  and  thus  Merrill  Lynch  and  the 
Separate  Account  are  affiliated  persons 
within  the  meaning  of  section  2(a)(3)  of 
the  Act.  The  Applicants  assert,  however, 
that  the  conditions  set  forth  in  section 
17(b)  of  the  Act  are  met  by  the  proposed 
transactions  between  Merrill  Lynch  and 
the  Separate  Account,  and  therefore  the 
Applicants  request  such  an  order  from 
the  Commission. 

23.  The  Applicants  assert  that  the 
consideration  the  Separate  Account  will 
pay  Merrill  Lynch  upon  the  purchase  of 
Trust  units  and  the  consideration  the 
Separate  Account  will  receive  from 
Merrill  Lynch  upon  resale  of  Trust  units, 
and  the  sales  charge  indirectly  paid  by 
the  Separate  Account  to  Merrill  Lynch, 
will  be  fair  and  reasonable  and  will  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  The  price  at  which 
the  Separate  Account  will  purchase  and 
resell  units  from  and  to  Merrill  Lynch 
will  be  based  upon  the  offering  side 
evaluation  of  the  underlying  securities. 
The  Applicants  state  that  a  qualified 
independent  evaluator  will  determine 
the  offering  side  valuation  of  the 
underlying  securities  for  any  purchase 
or  sale  of  units  by  the  Separate  Account 
and  that  market  prices  for  the 
underlying  securities  are  usually  readily 
available.  The  Applicants  assert  that  as 
a  result  of  this  independent  evaluation 
of  the  worth  of  the  underlying  securities, 
the  Separate  Account  will  be  buying  and 
selling  units  from  Merrill  Lynch  at  a 
price  determined  to  be  at  "market."  The 
Applicants  state  that  this  evaluation 
should  eliminate  any  possibility  that 
Merrill  Lynch  would  sell  units  to  the 


Separate  Account  at  an  inflated  price  o" 
purchase  units  from  the  Separate 
Account  at  a  price  below  their  market 
value. 

24.  The  Applicants  further  state  that 
Merrill  Lynch  will  not  be  able  to 
influence  the  Separate  Account  to 
purchase  or  sell  units  that  the  Separate 
Account  would  not  otherwise  have 
purchased  or  sold.  The  Applicants  state 
that  the  Separate  Account  will  only 
purchase  units  from  Merrill  Lynch  as 
Contract  owners  choose  to  direct  their 
premium  payments  for  Contracts  or 
investment  base  of  existing  Contracts  to 
Investment  Divisions  of  the  Separate 
Account  that  correspond  to  a  Series. 
Similarly,  the  Separate  Account  will 
only  seli  units  when  owners  surrender 
their  Contracts,  reallocate  their 
investment  base  from  those  Investment 
Divisions,  take  out  a  Contract  loan,  or 
when  the  insured  dies.  Therefore,  the 
Applicants  assert,  the  concern 
underlying  Section  17(a)  that  the 
decision  to  purchase  or  sell  securities  by 
an  investment  company  may  be 
influenced  by  the  interests  of  an 
affiliate,  if  the  securities  are  purchased 
or  sold  by  or  from  an  affiliate,  is 
inapposite  here. 

25.  The  applicants  note  that,  while  ML 
of  New  York  and  Merrill  Lynch  are 
affiliated  persons,  they  have  separate 
management  and  each  is  operated  as 
separate  "profit  center."  The  Applicants 
represent  that  the  compensation  of  sales 
persons  selUng  the  Contracts  is  not 
dependent  upon  nor  affected  by  the 
particular  investment  vehicle  or  vehicles 
to  which  owners  allocate  the  premiums 
for  or  the  cash  value  of  the  Contracts. 
Therefore,  the  Applicants  assert  that 
sales  persons  are  not  expected  to  have  a 
preference  as  to  which  investment 
vehicle  Contract  owners  select. 

26.  The  Applicants  believe  that  the 
requested  exemption  is  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Therefore,  the 
Applicants  ask  that  the  requested 
exemption  from  the  provisions  of  section 
17(a)  be  granted. 

27.  Finally,  the  Applicants  request  that 
the  exemptive  relief  requested  above, 
subject  to  the  same  conditions, 
representations  and  undertakings  set 
forth  with  respect  to  the  Separate 
Account,  also  apply  to  any  other 
separate  investment  account 
("Successor  Account")  established  or 
acquired  by  ML  of  New  York  with  which 
the  Separate  Account  may  be  merged  or 
combined  or  to  which  assets  supporting 
any  class  of  Contracts  or  portion  thereof 
may  be  transferred.  This  relief  is  being 
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requested  to  ensure  that  the  exempti\  e 

relief  will  continue  to  be  available  to  NIL 
of  New  York  and  Merrill  Lynch  with 
respect  to  any  class  of  Contracts  or 
portion  thereof  after  any  such  mercer 
combination,  or  transfer,  and  that  such 
relief  will  be  available  to  the  Successor 
Account  supporting  such  Contracts  to 
the  same  extent  as  the  Separate 
Account. 

For  the  Commission,  by  the  Division  of 
Investment  Manasement.  pursuant  to 
dclpRated  authority 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc  92--820  Filed  4-J-92;  8:45  am) 
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!Rel.  No,  tC- 18636;  812-78681 

ML  Life  Insurance  Company  of  New 
York,  et  aL 

March  27,  1992. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  the 
Commission"). 
action:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  {the  "1940  Act"). 

APPLICANTS:  ML  of  New  York  Variable 
Life  Separate  Account  II  (the 
"Account"),  ML  Life  Insurance  Company 
of  New  York  ("ML  of  New  York")  and 
Merrill  Lynch,  Pierce.  Fenner  &  Smith. 
Inc.  ("Merrill  Lynch"). 

RELEVANT  1940  ACT  SECTIONS:  Order 

requested  under  section  6(c)  of  the  1940 
Act  for  exemptions  from  sections 
2(a)(32).  22(c)  and  27(c)(1)  of  the  1940 
Act  and  rules  6p-3fT)  and  22c-l 
thereunder 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  deduction  of 
the  balance  of  a  deferred  premium  tax 
charge  upon  the  surrender  of  certain 
variable  life  insurance  contracts. 
FILING  DATE:  The  application  was  filed 
on  Fpbrudry  11,  1992. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
.\r,  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  April  21.  1992  and  should  be 
accompanied  bv  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  by  certificate.  Hearing 
requests  should  state  the  nature  of  the 
interest,  the  reason  for  the  request  and 
the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 


hearing  bv  writing  to  the  Secretary  of 
the  SEC   ' 

ADDRESSES:  Secretary .  SEC.  450  5th 

Street  NW  .  Washington.  DC  20549. 
.Applicants  Barry  G.  Skolnick.  800 
Scudders  Mill  Road,  Plainsboro.  New 
fersey  08536. 

FOR  FURTHER  INFORMATION  CONTACT: 
BdrbaPd  J   Whisler  Attorney    t'l;  ,.:ii2) 
272-5415.  or  Wendell  M.  Faria.  Deputy 
Chief,  on  (202)  272-2060,  Office  of 
Insurance  Products,  Division  of 
Investment  Maniigement 

SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants"  Representations 

1.  ML  of  New  York  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  New  York.  ML  of 
New  York  is  an  indirect  wholly-owned 
subsidiary  of  Merrill  Lynch  &  Co..  Inc. 
and  has  its  home  office  located  in  New 
York  City. 

2.  The  Account  was  established  by 
ML  of  New  York  on  December  4, 1991  as 
a  separate  investment  account  to 
provide  the  basic  funding  to  support 
benefits  under  certain  variable  life 
insurance  contracts  (the  "Contracts"). 
ML  of  New  York  is  the  depositor  and 
sponsor  of  the  Account.  The  Account 
will  register  with  the  Commission  as  a 
unit  investment  trust.  In  the  future, 
contracts  substantially  similar  to  the 
Contracts  may  be  funded  through  the 
Account  and  any  other  separate 
investment  account  ("Successor 
Account")  established  or  acquired  by 
ML  of  New  York  with  which  the 
Account  may  be  merged  or  combined  or 
to  which  assets  supporting  any  class  of 
Contracts  or  portion  thereof  may  be 
transferred. 

3.  The  Account  will  consist  of  one  or 
more  investment  divisions  and  all  assets 
held  in  the  Account's  investment 
divisions  will  be  used  to  purchase 
shares  issued  by  one  of  the  ten 
portfolios  of  Merrill  Lynch  Series  Fund, 
Inc..  or  units  in  designated  trusts  in  The 
Merrill  Lynch  Fund  of  Stripped  U.S. 
Treasury  Securities.  Series  A  through  H 
(the  "Trusts').  The  Trusts  are  sponsored 
by  Merrill  Lynch. 

4  ML  of  New  York  imposes  a  charge 
(Deferred  Contract  Loading")  on  the 
initial  premium  on  the  Contracts  and  on 
any  additional  payment  received  on 
those  Contracts.  The  Deferred  Contract 
Loading  equals  9.0%  of  each  payment 
(11%  in  the  case  of  joint  insureds).  The 
amount  of  the  charge  consists  of  a  sales 
load  of  4.5%  (6.5%  in  the  case  of  joint 
insureds),  a  2.5%  charge  for  premium 


taxes  and  a  2.0%  charge  for  federal 
income  taxes  measured  by  premiums. 
Although  chargeable  to  the  initial 
premium  and  each  additional  payment, 
the  deduction  of  the  premium  tax  charge 
is  deferred  and  is  deducted  from  the 
Contract's  investment  base  in  ten  equal 
installments  of  .25%  on  each  of  the  first 
ten  anniversaries  on  or  following  receipt 
and  acceptance  of  that  payment.  The 
2.5%  premium  tax  charge  is  cost  based 
and  ML  of  New  York  anticipates  no 
element  of  profit  from  the  charge. 

5.  Because  no  premium  tax  is 
deducted  from  the  initial  premium  or 
any  additional  payments  before 
allocation  to  the  Account,  a  Contract's 
investment  base  in  effect  includes  the 
premium  tax  for  those  premium 
payments  (as  part  of  the  Deferred 
Contract  Loading).  The  Contract's  cash 
surrender  value,  however,  excludes  the 
portion  of  the  investment  base  equal  to 
the  Deferred  Contract  Loading  not  yet 
deducted.  If  the  Contract  owner 
surrenders  a  Contract  before  the 
Deferred  Contract  Loading  has  been 
fully  deducted,  the  balance  of  the 
Deferred  Contract  Loading  not  yet 
deducted  will  be  subtracted  from  the 
Contract's  investment  base  in 
determining  the  net  cash  surrender 
value  payable  to  the  Contract  owner. 

Applicants   I,*'i:,il  Ariiiivsis 

1.  The  Applicants  recognize  that  the 
deduction  of  the  balance  of  the  Deferred 
Contract  Loading  with  respect  to  the 
premium  taxes  in  determining  the  net 
cash  surrender  value  payable  to  a 
Contract  owner  on  surrender  could  be 
characterized  as  a  "surrender  charge". 
Therefore.  Applicants  request  an 
exemption  from  sections  2(a)(32).  22(c) 
and  27(c)(1)  of  the  1940  Act  and  rules  6e- 
3(T)(b)(12).  6e-3(T)(b)|13)(iv)  and  22c-l 
thereunder  to  the  extent  necessary  to 
permit  the  net  cash  surrender  value  to 
reflect  a  deduction  of  the  balance  of  the 
deferred  premium  taxes  upon  surrender 
of  the  Contracts  or  any  substantially 
similar  contracts  issued  through  the 
Account  or  any  Successor  Account. 

2.  Applicants  believe  that  the 
deduction  of  the  balance  of  deferred 
premium  taxes  upon  surrender  of  a 
Contract  should  not  be  viewed  as  a 
"surrender  charge"  because  the  charges 
comprising  the  deferred  premium  taxes 
are  incurred  and  fixed  at  the  time  ML  of 
New  York  receives  and  accepts  the 
initial  premium  or  any  additional 
payments,  and  are  ultimately  deducted 
from  the  Contract's  investment  base 
regardless  of  whether  the  Contract  is 
surrendered.  Applicants  maintain  that 
ML  of  New  York's  deferral  of  the  timing 
of  the  deductions  for  these  charges  is 
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merely  intended  to  increase  the  initial 
mount  allocated  to  the  Account  by  the 
amount  of  the  Deferred  Contract 
Loading  and  thereby  enable  Contract 
owners  to  benefit  from  any  favorable 
investment  performance  on  the  deferred 
premium  taxes. 

3.  Applicants  assert  that  deducting  the 
balance  of  Deferred  Contract  Loading  in 
determining  the  amount  payable  to  a 
Contract  owner  upon  surrender  of  the 
Contract  in  no  way  restricts  the 
Contract  owner  from  receiving  on 
redemption  his  or  her  proportionate 
share  of  the  value  of  the  Account 
funding  the  Contract.  Applicants 
maintain  that  the  deferred  premium 
taxes  deducted  at  the  time  of  surrender 
consist  of  charges  that  were  chargeable 
to  premiums  when  paid,  but  were 
intended  to  be  deducted  over  a  period  of 
time  rather  than  up-front.  Thus, 
Applicants  assert  that  the  Contract 
owner's  proportionate  share  in  the 
Account  should  not  be  deemed  to 
include  the  portion  of  the  investment 
base  equdi  to  the  Deferred  Contract 
Loading  not  yet  deducted.  Applicants 
assert  that  every  Contract  owner 
benefits  from  the  fact  that  the  premium 
tax  chargeable  to  a  payment  is  deducted 
annually  in  installments  over  a  period  of 
years  or,  upon  surrender,  if  the  Contract 
owner  surrenders  the  Contract  before  all 
annual  deductions  have  been  made. 
Contract  owners  pay  no  more  in 
premium  tax  charges  than  they  would 
have  paid  if  the  premium  tax  charges 
were  deducted  from  premium  payments. 
Thus.  Applicants  argue  that  the  Contract 
owners  have  received  an  advantage 
because  the  amount  of  their  investment 
in  the  Account  was  not  initially  reduced 
as  it  would  have  been  had  these  charges 
been  deducted  from  premium  payments 
before  allocation  to  the  Account. 

4.  Applicants  believe  that  a  Contract 
providing  for  a  cash  surrender  value 
reflecting  the  deduction  of  premium  tax 
charges  upon  surrender  of  a  Contract  is 
consistent  with  the  definition  of  a 
"redeemable  security"  within  the 
meaning  of  section  2(a)(32)  and  27(c)(1) 
of  the  1940  Act,  as  adapted  for  life 
insurance  by  paragraphs  (b){12)  and 
(b)(13)(iv)ofrule6e-3(T). 

5.  Rule  22C-1,  in  pertinent  part, 
prohibits  a  registered  investment 
company  which  issues  a  redeemable 
security  from  redeeming  such  security 
except  at  a  price  based  on  the  current 
net  asset  value  of  such  security  which  is 
next  computed  after  receipt  of  the 
tender  of  such  security.  Rule  6e- 
3(T)(b)(12).  as  relevant  here,  affords 
exemptive  relief  from  rule  22c-l  with 
respect  to  "redemption  procedures" 
which,  in  the  context  of  variable  life 


insurance,  includes  surrender  and 
exchange  procedures.  Thus,  rule  22c-l 
and  rule  6e-3(T)(b)(12),  read  together, 
impose  requirements  with  respect  to 
both  the  amount  payable  on  surrender 
and  the  time  as  of  which  such  amount  is 
calculated.  Although  the  exemptive 
relief  granted  is  broad,  Applicants 
recognize  that  rule  6e-3(T)(b)(12)  could 
be  read,  in  conjunction  with  other 
paragraphs  of  rule  6e-3(T),  as  being 
premised  upon  the  absence  of  a 
deduction  of  deferred  charges  when  the 
amount  payable  on  surrender  is 
determined. 

6.  Regarding  the  timing  requirement  of 
Rule  22C-1.  Applicants,  consistent  with 
their  current  procedures,  will  determine 
the  net  cash  surrender  value  under  a 
Contract  in  accordance  with  rule  6e- 
3(T)(b)(12)(i)  and  on  a  basis  next 
computed  after  receipt  of  the  Contract 
and  the  written  request  of  the  Contract 
owner  for  surrender.  The  Commission's 
purpose  in  adopting  rule  22c-l  was  to 
minimize,  in  connection  with  the 
distribution,  redemption  and  repurchase 
of  securities  of  a  registered  investment 
company:  (i)  The  dilution  of  the  interests 
of  the  other  security  holders  in  such 
investment  company;  and  (ii) 
speculative  trading  practices  that  are 
unfair  to  such  holders.  Applicants' 
procedure  of  deducting  the  balance  of 
deferred  premium  taxes  in  determining 
the  net  cash  surrender  value  payable  to 
a  Contract  owner  would  in  no  way  have 
the  dilutive  effect  which  rule  22c-l  is 
designed  to  prohibit,  because  a 
surrendering  Contract  owner  would 
"receive"  no  more  than  an  amount  equal 
to  the  net  cash  surrender  value 
determined  pursuant  to  the  formula  set 
out  in  his  or  her  Contract,  after  ML  of 
New  York's  receipt  of  the  Contract 
owner's  surrender  request  and  the 
Contract.  Furthermore,  variable  life 
insurance  contracts,  by  their  nature,  do 
not  lend  themselves  to  the  kind  of 
speculative  short-term  trading  that  rule 
22C-1  was  intended  to  deter,  and  even  if 
they  could  be  so  used,  the  deduction  of 
deferred  charges  upon  surrender  would 
discourage  rather  than  encourage  any 
such  trading. 

7.  On  the  foregoing  basis.  Applicants 
believe  that  their  procedure  of  deducting 
the  balance  of  the  deferred  premium 
taxes  in  determining  the  net  cash 
surrender  value  payable  to  a  Contract 
owner  is  not  inconsistent  with  the  policy 
and  purposes  of  rule  22c-l. 

8.  Applicants  believe  that  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 


For  the  Commission,  by  ttie  Division  of 
Inveslmenl  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doa  92-7821  Filed  4-3-92;  8:45amJ 

BILLING   CODE   9C-.0-C--M 


r  Release  No.  35-25503;  International  Serie* 

Release  No,  3781 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  C  Act ') 

March  27,  1992, 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  Ail  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  20, 1992  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  and  serve  a  copy 
on  the  relevant  appiicant(sl  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

SCEcorp.  et  al.  (70-7959) 

SCEcorp.  2244  Walnut  Grove  Avenue. 
Rosemead.  Cahfornia  91770.  a  California 
public-utility  holding  company  exempt 
from  registration  under  section  3(a)(1)  of 
the  Act  pursuant  to  rule  2.  and  Mission 
Enersy  Company  (-MEC").  18872 
MacArthur  Boulevard,  suite  400,  Irvine, 
California  92715-1448.  its  wholly  owned 
indirect  nonutility  California  subsidiary 
company,  have  filed  an  application 
requesting  an  order  under  section  3(bl  of 
the  Act  granting  an  unqualified 
exemption  from  all  provisions  of  the  Act 
for  two  to-be-formed  indirect  Australia 
subsidiaries  of  MEC:  Loy  Yang  B 


Federal  Refflster  /  Vol.  57,  No.  66  /  Monday,  April  6,  1992  /  Notices 


11639 


Venture  ("Venture"),  which  will  acquire 
up  to  a  40%  ownership  interest  in  certain 
electric  generating  assets  in  Australia; 
and  Mission  Energy  Management 
Australia.  Ltd.  ("MEMA").  which  will 
operatp  the  generating  assets. 
.'Mterndtively.  the  applicants  request  an 
order  of  the  Commission  approving  the 
proposed  acquisition  under  sections 
9(a)(2)  and  10  of  the  Act, 

MEC.  through  wholly  owned 
subsidiaries,  owns  interests  in  a  number 
of  facilities  exempted  from  the  Act 
pursuant  to  regulations  issued  under  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  and  two  independent  power 
projects  in  the  United  States. '  In 
addition  to  other  domestic  projects, 
MEC  is  pursuing  foreign  electric  power 
development  projects,  including  the 
Australian  project  that  is  the  subject  of 
this  application. 

The  State  Electricity  Commission  of 
Victoria  ("SECV"),  the  state-owned 
electric  utility  serving  the  State  of 
Victoria.  Australia,  is  currently 
developing  the  Loy  Yang  generating 
complex  in  the  Latrobe  Valley.  The 
generating  complex  will  include  a  1000 
megawatt  coal-fired  electric  generating 
facility  ("Power  Station")  consisting  of 
two  500  megawatt  units.  Unit  1  of  the 
Power  Station  is  expected  to  begin 
commercial  operation  in  1993,  When  the 
Power  Station  becomes  operational,  the 
Venture  will  be  an  electric  utility 
company  within  the  meaning  of  section 
2(a)(3)  of  the  Act, 

The  State  Government  of  Victoria  has 
authorized  SECV  to  sell  a  40% 
ownership  interest  in  the  Power  Station 
to  a  private  investor  and  to  contract  for 
operation  and  maintenance  of  the  Power 
Station.  SECV  and  other  governmental 
entities  ("Government  Investors")  will 
own  60%  of  the  Power  Station.  MEC  has 
been  placed  on  a  short  list  of  bidders  for 
the  40%  interest  and  the  operating  and 
maintenance  contract.'' 

The  structure  under  which  MEC  will 
hold  its  ownership  interest  in  the  Power 
Station  if  its  bid  is  accepted  h,is  not  yet 
been  fully  determined.  MEC  and  the 
Government  Investors  will  form  Venture 
to  own  the  Power  Station.  Each  joint 
venturer  in  Venture  will  hold  an 


'  See  Nevada  Sun-Peak  Lid,  Partnership.  SEC  No- 
Action  teller  (May  14. 1991)  and  Commonwealth 
Atl,  Lid,  Partnership.  SEC  No-Action  Letter  (Oct.  30. 
1991). 

'  Also  ptaced  on  SECV's  short  iisi  was  Southern 
Electric  International.  Inc..  a  wholly-owned 
subsidiary  of  The  Southern  Company,  a  registered 
holding  company.  See  File  No.  70-7931, 

Because  ihe  Stale  of  Victoria's  goal  is  to  diversify 
private  ownership  of  the  Power  Station.  MEC  will 
commit  lo  sell  5%  of  its  ownership  interest  on  the 
Australian  Slock  Exchange,  Ultimately,  MEC's 
retained  ownership  interest  may  be  reduced  to  25%, 


undivided  interest  as  tenant-in-commor 
in  the  Power  Station  and  the  related 
power  sales  agreements.'  MEC  expects 
to  hold  its  interest  in  Venture  initially 
through  a  wholly  owned  Australia 
limited  partnership  (the  "L")  that  will  be 
wholly  owned  in  turn  by  three  or  more 
to-be-formed,  single  purpose,  wholly 
owned  indirect  foreign  subsidiary 
companies  of  MEC* 

MEC  will  invest  up  to  S3(X)  million  in 
the  Power  Station,  Such  investment  will 
consist  primarily  of  equity,  but  may 
include  loans  by  SCEcorp,  The 
application  states  that  while  no 
corporate  guarantees  relating  to  the 
acquisition  have  been  made  at  any 
corporate  level  above  MEC,  SCEcorp 
will  support  the  full  equity  commitment 
to  the  extent  required  by  the  lenders. 
Once  iong-term  financing  is  obtained, 
the  overall  capital  structure  of  the  LP 
should  consist  of  20%  to  30%  equity  and 
70%  to  80%  debt. 

MEMA  will  operate  the  Power  Station 
pursuant  to  an  operating  and 
maintenance  contract  with  Venture.  It  is 
anticipated  that  the  costs  and  fees  under 
such  a  contract  will  be  in  the  range  of 
S30  million  to  $31  million  per  year.  It  is 
also  anticipated  that  another  wholly 
owned  subsidiary  company  of  MEC,  and 
possibly  MEC  as  well,  will  provide 
management  expertise  to  MEMA  at  cost, 
including  a  multiplier  for  overhead. 

The  application  states  that  there  will 
be  no  business  transactions  between 
Venture  and  Southern  California  Edison 
Company.  SECcorp  s  sole  United  States 
public-utility  subsidiary  company.  The 
application  further  states  that  apart 
from  the  serv  ices  provided  to  MEMA, 
there  will  be  no  other  contract  with  any 
other  SECcorp  affiliate. 

The  applicants  anticipate  that  the 
total  annual  operating  revenues  of 
MEMA,  and  the  total  annual  operating 
revenues  received  by  MEC  from  its 
indirect  interest  in  Venture,  will  not 
exceed  an  aggregate  amount  of  $375,125 
million  (or  5%  of  SECcorp's  1991  total 
operating  revenues  of  $7,502,498 
million).  The  total  assets  of  the  Venture 
attributable  to  MEC  will  have  a  value 
not  exceeding  S841.41  million  (or  5%  of 
SCEcorp's  1991  total  assets  of 
$16,828,206  million). 


'  SECV  will  separately  contract  with  each  joint 
venturer  in  Venture  to  purchase  on  a  long-term 
take-or-pay  basis  the  available  output  from  Ihe 
Power  Station  under  identical  incentive-based 
power  sales  agreements  ( "PSAs"),  The  terms  of  the 
PSAs  are  being  negotiated  as  pari  of  MEC's  bid  for 
the  purchase  of  Ihe  Power  Station  interest, 

*  The  application  slates  that  there  may  also  be  an 
intermediate  entity  between  the  LP  and  Venture,  if 
required  by  Australian  law  and  lax  efficiency 
considerations. 


A,s  a  resul!  i,f  ihe  proposed 
transactions,  all  subsidiary  companies 
of  MEC  described  herein  will  be 
subsidiary  companies  of  SCEcorp  within 
the  meaning  of  section  2(a)(8)  of  the  Act. 
SECcorp  and  MEC  request  an 
unqualified  order  under  section  3(b)  of 
the  Act  exempting  Venture  and  MEMA 
from  ail  provisions  of  the  Act.  SCEcorp 
and  MFC  state  that  neither  Venture  nor 
MEMA  Will  derive  any  material  part  of 
its  income,  directly  or  indirectly,  from 
sources  within  the  United  States. 
Further,  neither  Venture  nor  MEMA  will 
be,  nor  have  any  subsidiary  company 
which  is,  a  public-utility  company 
operating  in  the  United  States. 
Applicants  assert  that  rule  10(a)(1)  will 
provide  an  exemption  for  Venture's  and 
MEMA's  parent  entities  insofar  as  they 
are  holding  companies.  Further,  the 
applicants  assert  that  rule  11(b)(1), 
together  with  rule  10(a)(1),  provides  an 
exemption  from  the  approval 
requirements  of  sections  9(a)(2)  and  10 
to  which  SCEcorp  would  otherwise  be 
subject. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFartHnri 
Deputy  Secrelar} 
[PR  Doc.  92-7822  Filed  4-3-92:  8:45  am) 

BIUJMO  CODE  WIO-OI-M 


:ReI  No   !C-  1663'?,  8i?''""64 

Putnam  Adfustable  Rate  u  S 
Government  Fund,  et  ai,,  Notice  ot 
Application 

March  30, 1992, 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Putnam  Adjustable  Rate 
U.S.  Government  Fund,  Putnam  Arizona 
Tax  Exempt  Income  Fund,  Putnam  Asia 
Pacific  California  Tax  Exempt  Money 
Market  Fund,  Putnam  Convertible 
Income-Growth  Trust,  Putnam 
Corporate  Asset  Trust,  Putnam  Daily 
Dividend  Trust,  Putnam  Diversified 
Income  Trust,  Putnam  Dividend  Growth 
Fund,  Putnam  Energy-Resources  Trust. 
Putnam  Europe  Growth  Fund,  Putnam 
Federal  Income  Trust,  Putnam  Florida 
Tax  Exempt  Income  Fund,  Putnam  Focus 
Growth  Fund,  George  Putnam  Fund  of 
Boston,  Putnam  Global  Governmental 
Income  Trust,  Putnam  Global  Growth 
Fund.  Putnam  Gold  and  Precious  Metals 
Fund,  Putnam  Health  Sciences  Trust. 
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Purr.a.Ti  High  Income  Government  Trust, 
Putnam  Yield  Trust.  Putnam  High  Yield 
Trust  II.  Putnam  Income  Fund,  Putnam 
Information  Sciences  Trust,  Putnam 
Investors  Fund.  Putnam  Massachusetts 
Tax  Exempt  Income  Fund  II,  Putnam 
Michigan  Tax  Exempt  Income  Fund, 
Putnam  Michigan  Tax  Exempt  Income 
Fund  II,  Putnam  Minnesota  Tax-Exempt 
Income  Fund.  Putnam  Minnesota  Tax 
Exempt  Income  Fund  li.  Putnam  New 
Jersey  Tax  Exempt  Income  Fund, 
P^jtnam  New  Opportunities  Fund. 
Putnam  New  York  Tax  Exempt  Fund, 
Putnam  New  York  Tax  Exempt  Money 
Market  Fund.  Putnam  New  York  Tax 
Exempt  Opportunities  Fund.  Putnam 
Ohio  Tax  Exempt  Income  Fund.  Putnam 
Ohio  Tax  Exempt  Income  Fund  II, 
P^jtnam  Option  Income  Trust  II.  Putnam 
OTC  Emerging  Growth  Fund,  Putnam 
Overseas  Growth  Fund,  Putnam 
Pennsylvania  Tax  Exempt  Income  Fund. 
ne  Putnam  Fund  For  Growth  and 
Income  Fund,  Putnam  Strategic  Income 
Trust.  Putnam  Tax  Exempt  Money 
^lari^et  Fund,  Putnam  Tax-Free  High 
Income  Fund,  Putnam  Tax-Free  High 
Yield  Fund.  Putnam  Tax-Free  Insured 
Fund,  Putnam  Total  Return  Fund. 
Putnam  U.S.  Government  Income  Trust 
Putnam  Utilities  Growth  and  Income 
Fund,  Putnam  Vector  Growth  Fund, 
Putnam  Vista  Fund,  Putnam  Voyager 
Fund,  (the  "Funds"),  The  Putnam 
Management  Company,  Inc.  ("Putnam 
Management '  or  the  "Manager")  and 
Putnam  Financial  Services.  Inc.  ("PFS" 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  sections  2(a)(32),  2(a)(35), 
18(f),  18(g),  18(i),  22(c)  and  22(d)  of  the 
Ac'  rind  i-.le  ZZc-l  thereunder. 
SUMMARY  OF  APPUCATIOH!  Applicants 
seek  an  order  that  would  permit  the 
Funds  to  (a)  issue  multiple  classes  of 
shares  representing  interests  in  the  same 
portfolio  of  securities,  and  (b)  assess  a 
contingent  deferred  sales  charge 
("CDSC  ■)  on  certain  redemptions  of 
sharps  of  the  Funds  and  to  waive  the 
CDSC  in  certain  cases. 
FILING  DATE:  The  application  was  fried 
on  July  30.  1991  and  amended  on  March 
2, 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  tne  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
Apnl  23,  1992.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 


or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
addresses:  Secretary,  SEC.  450  5th 
Street,  NW.,  Washington,  D.C.  20549. 
Applicants,  One  Post  Office  Square. 
Boston,  Massachusetts  02109. 

FOR  FUfJTMER  INFORMATION  CONTACT: 

Marc  Duffy.  Staff  Ai        •  ..     jL^":- 
2511,  or  Elizabeth  G.  Osterman,  Branch 
Chief,  (202)  272-3016  (Office  of 
Investment  Company  Regulation. 
Division  of  Investment  Management). 

SLIPPt£MEMTARY  INFORMATION:  The 

foi.-  •.  .iif,  IS  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 


Applicants'  Representations 

A.  The  Variable  Pricing  System 

1.  Each  of  the  Funds  is  an  open-end 
management  investment  company 
registered  under  the  Act.  Each  Fund  has 
entered  into  an  investment  advisory 
agreement  with  the  Manager  pursuant  to 
which  the  Manager  provides  investment 
advisory  services  to  the  Funds.  Each 
Fund  also  has  entered  into  a  distribution 
agreement  with  the  Distributor  pursuant 
to  which  the  Distributor  acts  as  the 
principal  underwriter  for  the  Funds. 

2.  Most  of  the  Funds  currently  are 
offered  to  investors  at  net  asset  value 
plus  a  front-end  sales  load.  Many  of 
such  Funds  have  adopted  distribution 
plans  pursuant  to  rule  12b-l  under  the 
Act  ("Rule  12b-l  Plans").  The  rule  12D-1 
plans  currently  provide  for  payments  to 
the  Distributor  at  an  annual  rate  of  up  to 
0.35%  of  each  Fund's  net  assets, 
although  by  action  of  the  Trustees  of 
such  Funds,  payments  currently  are 
limited  to  0.25%  of  net  assets.  Six  of  the 
Funds  are  offered  to  investors  at  net 
asset  value  without  an  initial  sales  load 
although  those  Funds  impose  a 
contingent  deferred  sales  charge 
("CDSC")  on  redemptions  made  within 
six  years  of  purchase.'  These  Funds 


'  A  CDSC  is  imposed  upon  redemption  by  these 
Funds  in  reliance  upon  a  pnor  exemplive  order 
Investment  Company  Act  Release  ^fo«.  14569 
(AuRust  6.  1985)  (notice),  and  14703  (September  4 
1965)  (order).  Applicants  are  requesting  relief  to 
impose  a  CDSC  pursuant  to  this  application 
t>ecause.  among  other  things,  the  method  of 
calculating  the  CDSC  as  descnt)ed  in  the 
application  is  different  from  the  method  described 
in  the  existing  order. 


also  have  adopted  Rule  12b-l  Plans, 
which  provide  for  payments  to  the 
Distributor  at  an  annual  rate  of  up  to 
l.OC^  of  each  Funds  net  assets.  Finally, 
four  of  the  Funds  are  money  market 
funds  and  issue  their  shares  at  net  asset 
value  without  the  imposition  of  any 
sales  charges.  Three  of  these  funds  have 
adopted  rule  I2t>-1  Plans  which  provide 
for  payments  to  the  Distributor  at  an 
annual  rate  of  up  to  0.35%  of  each  Fund's 
net  assets,  although  by  action  of  the 
Trustees  of  those  Funds,  payments 
currently  are  limited  lo  0.20%  of  net 
assets. 

3.  .Applicants  request  that  any  relief 
granted  by  the  Commission  pursuant  to 
this  application  apply  to  the  Funds  and 
any  other  existing  or  future  open-end 
investment  company  registered  under 
the  Act  whose  principal  underwriter  is 
PFS  or  an  affiliate  of  PFS,  and  whose 
shares  are  divided  into  two  or  more 
classes  with  diffennE  voting  rights  and 
expense  allocations  and  that  may 
employ  a  CDSC  in  a  manner 
substantially  similar  to  that  described  in 
this  application. 

4.  Applicants  propose  to  establish  a 
multiple  distribution  arrangement  (the 

'Variable  Pricing  System").  Under  the 
Variable  Pricing  System,  each  Fund 
would  have  the  opportunity  to  provide 
investors  with  the  option  of  purchasing 
shares  either  (a)  with  a  conventional 
front-end  sales  load  and.  in  certain 
instances,  subject  to  a  distribution  fee 
("Class  A  shares"  or  the  "Front-End 
Load  Option"),  or  (b)  sub)ect  to  a  CDSC 
and  a  higher  distribution  fee  ( "Cla.ss  B 
shares  '  or  the  "Deferred  Option").  In 
addition,  under  the  Variable  Pricing 
System,  Applicants  may  from  time  to 
time  create  one  or  more  additional 
classes  of  shares,  the  terms  of  which 
may  differ  from  the  Class  A  shares  and 
Class  B  shares  as  described  below. 

5  Under  the  Front-End  Option, 
investors  would  purchase  Class  A 
shares  at  the  then  current  net  asset 
value  plus  a  front-end  sales  load.  The 
sales  loads  would  be  subject  to 
reductions  for  larger  purchases  and 
under  a  right  of  accumulation  or  other 
discount  purchase  plans.  The  sales 
loads  would  be  subject  to  certain  other 
reductions  permitted  by  section  22fd)  of 
the  Act  and  rule  22d-l  thereunder  and 
set  forth  in  the  registration  statement  of 
each  Fund.  In  addition.  Class  A 
shareholders  of  certain  Funds  would 
bear  the  cost  of  an  ongoing  distribution 
fee  under  a  rule  12b-l  Plan  based  upon 
a  percentage  of  the  average  daily  net 
asset  value  of  the  Class  A  shares  The 
rate  of  such  fee  currently  is  not  expected 


Federal  Register  /  Vol.  57,  No.  66  /  Monday,  April  6.  1992   /  Noti 


cos 


11641 


to  exceed  0.25%  of  each  Fund's  net 
assets.^ 

6.  Under  the  Deferred  Option, 
investors  would  purchase  Cldss  B  shares 
at  the  net  asset  value  per  share  without 
the  imposition  of  a  sales  load  at  the  time 
of  purchase.  The  Funds  also  would  pay 

a  distribution  fee.  based  upon  the 
average  daily  net  asset  value  of  the 
Class  B  shares,  which  would 
compensate  PFS  for  its  services  and 
expenses  in  distributing  each  Fund's 
shares,  including  payments  made  to 
brokers,  dealers  and  certain  financial 
institutions  as  commissions  or  service 
fees.'  It  is  currently  expected  that  such 
distribution  fee  would  not  exceed  1.00% 
of  each  Fund's  net  assets.  In  addition,  an 
investor's  proceeds  from  a  redemption 
of  Class  D  shares  made  within  a 
specified  period  of  his  or  her  purchase 
may  be  subject  to  a  CD5C,  w  hich  is  paid 
to  the  Distributor.  It  is  currently 
expected  that  the  percentage  generally 
will  vary  from  5%  for  redemptions  made 
during  the  first  year  from  initial 
purchase  to  1  'u  for  redemptions  made 
during  the  sixth  year  from  purchase. 
Other  schedules  with  different  initial 
percentages  and  different  periods  over 
v\-hich  the  CDSC  is  charged  may  also 
apply.  Shares  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Class  B 
shares  also  will  be  Class  B  shares, 
although  such  shares  will  not  be  subject 
to  the  CDSC. 

7.  From  time  to  time  the  Funds  may 
create  additional  classes  of  shares,  the 
terms  of  which  may  differ  from  the  Class 
A  and  Class  B  shares  only  in  the 
following  respects;  (i)  Any  such  class 
may  bear  different  service  and 
distribution  fees  (and  any  other  costs 
relating  to  obtainmg  shareholder 
approval  of  the  rule  12b-l  plan  for  such 
class,  or  an  amendment  of  such  plan), 
(ii)  any  such  class  may  bear  different 
shareholder  servicing  fees,*  (iii)  any 
such  class  may  bear  different 
designations,  (iv)  any  such  class  will 
have  exclusive  voting  rights  with  respect 
to  any  rule  12b-l  plan  adopted 


''  The  Rule  I2t>-1  Plans  fo.'  the  CUss  A  shares  will 
permit  an  increuec  in  payntents  lo  PKS  to  0..35%  of 
each  Fund's  average  net  assets  without  shareholder 
approval. 

'  As  used  in  this  application,  the  term  "service 
fee"  has  the  meaning  given  lo  thai  term  in  the 
recently  proposed  amendments  to  the  rules  of  fair 
practice  of  the  National  Association  of  Securities 
Deulors.  Inc.  See  NASD  Notice  to  Members  No.  90- 
56. 

■•  As  used  in  this  application,  the  term 
"shareholder  servicing  fees  '  means  fees  paid  lo  the 
Fumls'  shareholder  servicing  agent  and  others  who 
perform  transfer  agency,  account  maintenance  or 
dividend  disliursing  functions  or  who  administer 
dividend  reinvestment  or  systcmalic  investment 
pliins. 


exclusively  with  respect  to  such  class, 
and  (v)  any  such  class  may  bear  any 
n'hcr  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  such  class  which 
shall  be  approved  by  the  Commission 
pursuant  to  an  amended  order.  Shares  of 
different  classes  also  may  be  sold  under 
different  sales  arrangements  (including, 
for  example,  sales  with  a  front-end  sales 
charge,  subject  to  a  contingent  deferred 
sales  charge,  or  at  net  asset  value)  and 
may  have  different  exchange  privileges. 

8.  Under  the  Variable  Pricing  System, 
all  expenses  incurred  by  a  Fund  will  be 
allocated  among  the  various  classes  of 
shares  based  on  the  net  assets  of  the 
Fund  attributable  to  each  class,  except 
that  each  class's  net  asset  value  and 
expenses  will  reflect  the  expenses 
associated  with  that  class's  rule  12b-l 
plan  (if  any),  including  any  costs 
associated  with  obtaining  shareholder 
approval  of  such  plan  (or  an  amendment 
to  such  plan),  any  incremental 
shareholder  servicing  fees  attributable 
to  a  particular  class,  and  any  other 
incremental  expenses  subsequently 
identified  that  should  be  properly 
allocated  to  a  particular  class  which 
shall  be  approved  by  the  Commission 
pursuant  to  an  amended  order.  Expenses 
of  a  Fund  allocated  to  a  particular  class 
of  shares  of  that  Fund  will  be  borne  on  a 
pro  rata  basis  by  each  outstanding  share 
of  that  class.  Because  of  the  higher 
distribution  fee,  potentially  higher 
shareholder  servicing  fee,  and  any  other 
expenses  that  may  be  attributable  to  the 
Class  B  shares,  the  net  income 
attributable  to  and  the  dividends 
payable  on  Class  B  shares  would  be 
lower  than  the  net  income  attributable 
to  and  the  dividends  payable  on  Class  A 
shares. 

9.  The  Distributor  will  furnish  the 
Trustees  of  each  Fund  with  quarterly 
reports  detailing  amounts  expended  by 
the  Distributor  (for  such  quarter  and  on 
a  cumulative  basis)  as  distribution 
expenses  ("Statements")  to  enable  the 
Trustees  to  fulfill  their  responsibilities 
pursuant  to  paragraph  (d)  of  rule  12b-l 
and  to  make  the  findings  required  by 
paragraphs  (e)  of  rule  12b-l. 

10.  Currently,  shares  of  the  Funds 
generally  may  be  exchanged  at  net  asset 
value  for  shares  of  other  Funds.  It  is 
contemplated  that  Class  B  shares  of  a 
Fund  will  be  exchangeable  only  for 
Class  B  shares  of  the  other  Funds, 
including  Class  B  shares  of  money 
market  funds.  Class  A  shares  of  a  Fund 
will  be  exchangeable  only  for  Class  A 
shares  of  the  other  Funds,  including 
Class  A  shares  of  money  market  funds, 
and  for  shares  of  other  Funds  that  do 
not  participate  in  the  Variable  Pricing 


System.  The  exchange  privileges  will 
comply  with  rule  lla-3  under  the  AcL 

B.  The  CDSC 

1.  Applicants  also  request  an 
exemption  from  sections  2(a)(32), 
2(a)(35).  22(c)  and  22(d)  of  the  Act.  and 
rule  22c-l  thereunder,  to  the  extent 
necessary  to  permit  the  Funds  to  assess 
a  CDSC  on  certain  redemptions  of 
shares  of  the  Funds  and  to  waive  the 
CDSC  for  certain  types  of  redemptions. 
The  amount  of  the  CDSC  charged  will 
vary,  depending  on  the  length  of  time 
shares  have  been  held. 

2.  The  CDSC  will  not  be  imposed  on 
redemptions  of  shares  purchased  more 
than  a  fixed  number  of  years  prior  to  the 
redemptions  (the  "CDSC  Period")  or  on 
shares  derived  from  reinvestment  of 
distributions.  Furthermore,  no  CDSC 
will  be  imposed  on  an  amount  which 
represents  an  increase  in  the  value  of 
the  shareholder's  account  resulting  from 
capital  appreciation.  In  determining  the 
applicabihty  and  rate  of  any  CDSC.  it 
will  be  assumed  that  a  redemption  is 
made  first  of  shares  representing 
reinvestment  of  dividends  and  capital 
gain  distributions  and  then  of  other 
shares  held  by  the  shareholder  for  the 
longest  period  of  time.  This  will  result  in 
the  charge,  if  any.  being  imposed  at  the 
lowest  possible  rate. 

3.  The  amount  of  any  CDSC  will  be 
calculated  as  the  lesser  of  the  amount 
that  represents  a  specified  percentage  of 
the  net  asset  value  of  the  shares  at  the 
time  of  purchase,  or  the  amount  that 
represents  such  percentage  of  the  net 
asset  value  of  the  shares  at  the  time  of 
redemption. 

4.  The  Funds  would  waive  or  reduce 
the  CDSC  on  redemptions  (a)  following 
the  death  or  disability,  as  defined  in 
section  72(m)(7)  of  the  Internal  Revenue 
Code  of  1986.  as  amended  (the  "Code"), 
of  a  shareholder  if  redemption  is  made 
within  one  year  of  death  or  disability  of 
a  shareholder  and  (b)  in  connection  with 
certain  distributions  from  an  IRA.  or 
other  qualified  retirement  plan.  If  the 
Funds  waive  or  reduce  the  CDSC,  such 
waiver  or  reduction  will  be  uniformly 
applied  to  all  offerees  in  the  class 
specified.  Also,  in  waiving  or  reducing  a 
CDSC.  the  Funds  will  comply  with  the 
requirements  of  rule  22d-l  under  the  Act 
as  if  such  CDSC  were  a  sales  load. 

5.  If  the  Trustees  of  a  Fund  that  has 
been  waiving  or  reducing  its  CDSC 
pursuant  to  either  of  the  items  set  forth 
above  determine  not  to  waive  or  reduce 
such  CDSC  any  longer,  the  disclosure  in 
that  Fund's  prospectus  will  be 
appropriately  revised.  Also,  any  shares 
purchased  prior  to  the  termination  of 
such  waiver  or  reduction  would  have 
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the  CDSC  waived  or  reduced  as 
provided  in  a  Fund's  prospectus  at  the 

time  of  the  purchase  of  such  shares. 

Applicants  Legal  Analysis 

A.  The  Variable  Pricing  System 

1.  Applicants  seek  an  exemption  from 
section  18(g),  18(f](l).  and  18(i)  to  the 
extent  that  the  Variable  Pricing  System 
may  result  in  a  senior  security,  as 
defined  by  section  18(g),  the  issuance 
and  sale  of  which  would  be  prohibited 
by  section  18(f)(1),  and  to  the  extent  that 
the  allocation  of  voting  rights  under  the 
Variable  Pricing  System  may  violate  the 
provisions  of  section  18{i). 

2.  Applicants  believe  that  the  Variable 
Pricing  System  does  not  raise  any  of  the 
concerns  that  section  18  of  the  Act  was 
designed  to  ameliorate.  The  proposal 
does  not  involve  borrowings  and  does 
not  affect  the  Funds'  existing  assets  or 
reserves.  In  addition,  the  proposed 
arrangement  will  not  increase  the 
speculative  character  of  the  shares  of 
the  Funds  since  all  such  shares  will 
participate  pro  rata  in  all  of  a  Fund's 
income  and  expenses  with  the  exception 
of  the  differing  distribution  fees 
associated  with  the  various  rule  12b-l 
plans,  any  incremental  shareholder 
servicing  costs  payable  by  a  particular 
class  and  any  other  incremental 
expenses  subsequently  identified  that 
should  be  properly  allocated  to  a 
particular  class  which  shall  be  approved 
by  the  Commission  pursuant  to  an 
amended  order. 

3.  Applicants  believe  that  the  Variable 
Pricing  System  will  both  facilitate  the 
distribution  of  shares  by  a  Fund  and 
provide  investors  with  a  broader  choice 
as  to  the  method  of  purchasing  shares, 
in  addition.  Applicants  believe  owners 
of  each  class  of  shares  may  be  relieved 
of  a  portion  of  the  fixed  costs  normally 
associated  with  investing  in  mutual 
funds  since  such  costs  would, 
potentially,  be  spread  over  a  greater 
number  of  shares  than  they  would  be 
otherwise. 

4.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  relating  to  the  rule  12b-l 
plans  in  the  manner  described  above  is 
equitable  and  would  not  discriminate 
against  any  group  of  shareholders.  In 
addition,  such  arrangem.ents  should  not 
give  rise  to  any  conflict  of  interest 
because  the  rights  and  privileges  of  each 
class  of  shares  are  substantially 
identical  and,  in  any  event,  the  interests 
of  the  shareholders  with  respect  to 
distribution  fees  would  be  adequately 
protected  since  the  rule  12b-l  plans  for 
each  class  will  conform  to  the 
requirements  of  rule  12b-l,  including  the 
requirement  that  their  implementation 


and  continuance  be  approved  on  an 
annual  basis  by  the  Trustees  of  the 
Funds. 

5.  Since  each  class  of  shares  will  be 
redeemable  at  all  times  (subject  to  the 
same  limitations  set  forth  in  each  Fund's 
prospectus  and  statement  of  additional 
information),  since  no  class  of  shares 
will  have  any  preference  or  priority  over 
any  other  class  in  the  Fund  in  the  usual 
sense  (that  is,  no  class  will  have  any 
distribution  or  liquidation  preference 
with  respect  to  particular  assets  and  no 
class  will  be  protected  by  any  reserve  or 
other  account),  and  since  the  similarities 
and  dissimilarities  of  the  classes  of 
shares  will  be  disclosed  when  required 
in  the  Funds'  prospectuses  and 
statements  of  additional  information, 
investors  will  not  be  given  misleading 
impressions  as  to  the  safety  or  risk  of 
any  class  of  shares  and  the  nature  of 
each  class  of  shares  will  not  be 
rendered  speculative. 

B.  The  CDSC 


1.  Applicants  believe  its  request  for 
exemptive  relief  is  consistent  with  the 
standards  of  section  6(c)  of  the  Act.  The 
Applicants  believe  that  the  imposition  of 
the  CDSC  is  fair  and  in  the  best  interest 
of  their  shareholders.  The  Variable 
Pricing  System  permits  shareholders  to 
have  the  advantage  of  greater 
investment  dollars  working  for  them 
from  the  time  of  their  purchase  than  if  a 
sales  load  were  imposed  at  the  time  of 
purchase,  as  is  the  case  with  the  Class  A 
shares.  Furthermore,  the  CDSC  is  fair  to 
shareholders  because  it  applies  only  to 
amounts  representing  purchase 
payments  and  does  not  apply  to 
amounts  representing  increases  in  the 
value  of  an  investor's  account  through 
capital  appreciation,  or  to  amounts 
representing  reinvestment  of 
distributions. 

Applicants'  Conditions 

Applicants  agree  that  the  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions: 

A.  Conditions  Relating  to  the  Variable 
Pricing  System 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  the  terms  of 
the  various  classes  of  shares  of  the  same 
Fund  will  relate  solely  to:  (a)  The  impact 
of  different  rule  12b-l  plan  payments 
made  by  a  particular  class  of  shares 
(and  any  other  costs  relating  to  the 
implementation  of  such  Plan)  which  will 
be  borne  solely  by  shareholders  of  such 
class,  any  incremental  shareholder 


servicing  costs  attributable  solely  to  a 
particular  class,  and  any  other 
incremental  expenses  subsequently 
identified  that  should  be  properly 
allocated  to  one  class  which  shall  be 
approved  by  the  Commission  pursuant 
to  an  amended  order,  (b)  voting  rights 
on  matters  which  pertain  to  rule  12-1 
plans,  (c)  different  exchange  privileges. 
and  (d)  the  designation  of  each  class  of 
shares  of  a  Fund. 

2.  The  Trustees  of  each  of  the  Funds, 
including  a  majority  of  the  Independent 
Trustees,  shall  have  approved  the 
Variable  Pricing  System  prior  to  the 
implementation  of  the  Variable  Pricing 
System  by  a  particular  Fund.  The 
minutes  of  the  meetings  of  the  Trustees 
of  each  of  the  Funds  regarding  the 
deliberations  of  the  Trustees  with 
respect  to  the  approvals  necessary  to 
implement  the  Variable  Pricing  System 
will  reflect  in  detail  the  reasons  for 
determining  that  the  proposed  Variable 
Pricing  System  is  in  the  best  interests  of 
both  the  Funds  and  their  respective 
shareholders. 

3.  On  an  ongoing  basis,  the  Trustees 
of  the  Funds,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  m.aterial  conflicts 
among  the  interests  of  the  various 
classes  of  shares.  The  Trustees, 
including  a  majority  of  the  Independent 
Trustees,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  The 
Manager  and  the  Distributor  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  Trustees.  If  a 
conflict  arises,  the  Manager  and  the 
Distributor  at  their  own  costs  will 
remedy  such  conflict  up  to  and  including 
establishing  a  new  registered 
management  investment  company. 

4.  Any  rule  12b-l  plan  adopted  or 
amended  to  permit  the  assessment  of  a 
rule  12b-l  fee  on  any  class  of  shares 
which  has  not  had  its  rule  12b-l  plan 
approved  by  the  public  shareholders  of 
that  class  w'ill  be  submitted  to  the  public 
shareholders  of  such  class  for  approval 
at  the  next  meeting  of  shareholders  after 
the  initial  issuance  of  the  class  of 
shares.  Such  meeting  is  to  be  held  within 
16  months  of  the  date  that  the 
registration  statement  relating  to  such 
class  first  becomes  effective  or,  if 
applicable,  the  date  that  the  amendment 
to  the  registration  statement  necessary 
to  offer  such  class  of  shares  first 
becomes  effective. 

5.  The  Trustees  of  the  Funds  will 
receive  quarteriy  and  annual  Statements 
complying  with  paragraph  (b)(3)(ii)  of 
rule  12b-l,  as  it  may  be  amended  from 
time  to  time.  In  the  Statements,  only 
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distribution  expenditures  properly 
attributabie  to  the  sale  of  one  class  of 
shares  will  be  used  to  support  the  rule 
12b-l  fee  charged  to  shareholders  of 
such  class  of  shares.  E.xpenditures  not 
related  to  the  sales  of  a  specific  class  of 
shares  will  not  be  presented  to  the 
Trustees  to  support  rule  12b-l  fees 
charged  to  shareholders  of  such  class  of 
shares.  TYiP  Siatements.  including  the 
allocations  upon  which  they  are  based, 
will  be  subject  to  the  review  and 
approval  of  the  Independent  Trustees  m 
the  exercise  of  their  fiduciary  duties 
under  rule  I2l>-1. 

6.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day  and  will  be 
in  the  same  amount,  except  that  costs 
and  distribution  fees  associated  with 
any  rule  12b-l  plan  relating  to  a 
particular  class  will  be  borne 
exclusively  by  such  class  and  except 
that  any  higher  incremental  shareholder 
servicing  costs  attributable  solely  to  a 
particular  class  and  any  other 
incremental  expenses  subsequently 
identified  that  should  be  properly 
allocated  to  such  class  which  shall  be 
approved  by  the  Commission  pursuant 
to  an  amended  order  will  be  borne 
exclusively  by  such  class. 

7.  The  methodology  and  procedures 

for  calculating  the  net  asset  value  and 
dividends/distributions  of  the  various 
classes  and  the  proper  allocation  of 
income  and  expenses  among  the  various 
classes  has  been  reviewed  by  an  expert 
(the  "Independent  Examiner").  The 
Independent  Examiner  has  rendered  a 
report  to  the  applicants  (which  has  been 
provided  to  the  staff  of  the  Commission) 
stating  that  such  methodology  and 
procedures  are  adequate  to  ensure  that 
such  calculations  and  allocations  will  be 
made  in  an  appropriate  manner,  subject 
to  the  conditions  and  limitations  in  that 
report.  On  an  ongoing  basis,  the 
Independent  Exam.iner,  or  an 
appropriate  substitute  Independent 
Examiner,  will  monitor  the  manner  in 
which  the  calculations  and  allocations 
are  being  made  and,  based  upon  such 
review,  will  render  at  least  annually  a 
report  to  the  Funds  that  the  calculations 
and  allocations  are  being  made 
properly.  The  reports  of  the  Independent 
Examiner  shall  be  filed  as  part  of  the 
periodic  reports  filed  with  the 
Commission  pursuant  to  sections  30(a) 
and  30(b)(1)  of  the  Act.  The  work  papers 
of  the  Independent  Examiner  with 
respect  to  such  reports,  following 


request  by  the  Funds  which  the  Funds 
agree  to  make,  will  be  available  for 
inspection  by  the  Commission  staff  upon 
the  written  request  for  such  work  papers 
by  a  senior  member  of  the  Division  of 
Investment  Management  or  of  a 
Regional  Office  of  the  Commission, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the  Chief 
Financial  Analyst,  an  Assistant 
Director,  and  any  Regional 
.Administrators  or  Associate  and 
.Assistant  Administrators.  The  initial 
report  of  the  Independent  Examiner  is  a 
"Special  Purpose"  report  on  the  "Design 
of  a  System,"  and  the  ongoing  reports 
will  be  "Special  Purpose"  reports  on  the 
"Design  of  a  System  and  Certain 
Compliance  Tests"  as  defined  and 
described  in  SAS  No.  44  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA ").  as  it  may  be  amended  from 
time  to  time,  or  in  similar  auditing 
Standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

8.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends/distributions  among  the 
various  classes  of  shares  and  the  proper 
allocation  of  income  and  expenses 
among  such  classes  of  shares  and  this 
representation  has  been  concurred  with 
by  the  Independent  Examiner  in  the 
initial  report  referred  to  in  condition  [7] 
above  and  will  be  concurred  with  by  the 
Independent  Examiner,  or  an 
appropriate  substitute  Independent 
Examiner,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (7)  above.  Applicants 
agree  to  take  immediate  corrective 
action  if  the  Independent  Examiner,  or 
appropriate  substitute  Independent 
Examiner,  does  not  so  concur  in  the 
ongoing  reports. 

9.  The  prospectuses  of  the  Funds  will 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  Fund  shares  may  receive 
different  compensation  with  respect  to 
one  particular  class  of  shares  over 
another  in  the  Fund. 

10.  The  Distributor  will  adopt 
compliance  standards  as  to  when  shares 
of  a  particular  class  may  appropriately 
be  sold  to  particular  investors.  The 
Applicants  will  require  all  persons 
selling  shares  of  the  Funds  to  agree  to 
conform  to  these  standards. 

11.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 


Trustees  of  the  Funds  with  respect  to  the 
Variable  Pricing  System  will  be  set  forth 
in  guidelines  which  will  be  furnished  to 
the  Trustees  as  part  of  the  materials 
setting  forth  the  duties  and 
responsibilities  of  the  Trustees. 

12.  Each  Fund  will  disclose  in  its 
prospectus  the  respective  expenses, 
performance  data,  distribution 
arrangements,  services,  fees,  sales 
loads,  deferred  sales  loads,  and 
exchange  privileges  applicable  to  each 
class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  The  shareholder  reports  of 
each  Fund  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  each  class  of  shares  in 
every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  the  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the 
expenses  or  performance  data 
applicable  to  any  class  of  shares,  it  will 
disclose  the  respective  expenses  and/or 
performance  data  applicable  to  all 
classes  of  shares.  The  information 
provided  by  Applicants  for  publication 
in  any  newspaper  or  similar  listing  of 
the  Funds'  net  asset  values  and  public 
offering  prices  will  separately  present 
each  class  of  shares. 

13.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  this  application  will  not  imply 
Commission  approval,  authorization  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Funds  may  make 
pursuant  to  rule  12b-l  plans  in  reliance 
on  the  exemptive  order. 

B.  Condition  Relating  to  the  CDSC 

1.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act  (Investment  Company  Act 
Release  No.  16619  (Nov.  2. 1988)).  as 
such  rule  is  currently  proposed  and  as  it 
may  be  reproposed,  adopted  or 
amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[PR  Doc.  92-7824  Filed  4-3-92;  8:45  am) 

BILUMO  COOC  801(M)1-M 


11644 


Federal  Register  ,    Vol.  57.  No.  66  /  Monday.  Apr.!  6.  1992  /  Notices 


DEPARTMENT  OF  STATE 

(PuDiic  Notice  15951 

United  States  Organization  for  the 
International  Telegraph  4  Teiephc^^e 
Consultative  Committee  (CCITT): 
Study  Group  a  Meeting 

The  Department  of  State  announces 
that  the  U.S.  Organization  for  the 
International  Telegraph  &  Telephone 
Consultative  Committee  (CCITT)  Study 
Group  A  will  meet  on  April  21, 1992  at 
9;30  a.m.  in  room  3519  at  the  Department 
of  State,  2201  C  Street  NW.. 
Washington.  DC  20520. 

The  agenda  for  the  meeting  will 
include  preparatory  activities  for  the 
upcoming  final  meetings  of  CCITT  Study 
Group  III.  in  Geneva,  scheduled  for  June 
22-25  and  Study  Group  II.  (one-day) 
June  26. 1992;  and  a  debrief  of  the  March 
24-Aprii  2  meeting  of  Study  Group  I. 
Members  of  the  general  pubHc  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Persons  who  plan  to  attend 
should  advise  the  Office  of  Earl  Barbely. 
Department  of  State.  (202)  647-0201. 
F.AX  (202)  647-7407.  The  above  includes 
government  and  non-government 
attendees.  Public  visitors  will  be  asked 
to  provide  their  date  of  birth  and  Social 
Security  number  at  the  time  they  register 
their  intention  to  attend  and  must  carry 
a  valid  photo  ID  with  them  to  the 
meeting  in  order  to  be  admitted.  All 
attendees  must  use  the  C  Street 
entrance. 

Please  bring  60  copies  of  documents  to 
be  considered  at  this  meeting.  If  the 
document  has  been  mailed,  bring  only  10 
copies. 

Dated:  March  24. 1992. 
Earl  Barbely, 

Director.  Telecommunications  and 
Information  Standards.  Chairman  U.S.  CCITT 
National  Committee 
[FR  Doc.  92-7748  Filed  4-3-92;  8;45  am] 
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summary:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  hereby  published  for 
the  Series  8  Regional  Advisory  Board 
meetings  for  Regions  1  through  6.  The 
meetings  are  open  to  the  public. 
dates:  The  meetings  are  scheduled  as 
follows: 

1.  April  23,  9  a.m.  to  12:30  p.m.. 
Columbus.  OH,  Region  3  Advisory 
Board. 

2.  April  28.  9  a.m.  to  12:30  p.m.,  San 
Antonio.  TX,  Region  4  Advisory 
Board. 

3.  May  5,  9  a.m.  to  12:30  p.m..  Orlando. 
FL.  Region  1  Advisory  Board. 

4.  May  7.  9  a.m.  to  12:30  p.m.. 
Springfield.  MO,  Region  2  Advisory 
Board. 

5.  May  12,  9  a.m.  to  12:30  p.m.,  Colorado 
Springs.  CO,  Region  5  Advisory  Board. 

6.  May  21,  9  a.m.  to  12:30  p  m.,  Newport 
Beach.  CA,  Region  6  Advisory  Board. 

ADDRESSES:  The  meetings  will  be  held 
at  the  following  locations: 

1.  Columbus.  OH— Rhodes  State  Office 
Tower,  Lobby  Hearing  Room,  30  East 
Board. 

2.  San  Antonio,  TX— Hilton  Palacio  Del 
Rio.  Corte  Real  Room,  200  South 
Alamo. 

3.  Orlando,  FL— Omni  Orlando  Hotel, 
Ballroom  A.  400  West  Livingston 
Street. 

4.  Springfield,  MO — Council  Chambers, 
City  Hall.  3d  fl.,  830  Boonville. 

5.  Colorado  Springs,  CO.— Centennial 
Hall,  200  South  Cascade. 

6.  Newport  Beach.  CA— Sheraton 
Newport  Beach.  4545  MacArthur 
Boulevard 

FOR  FURTHER  i-.^  ORMAT.OS  CONTACT: 

Jill  Nevius.  Committee  Management 
Officer,  Thrift  Depositor  Protection 
Oversight  Board.  1777  F  Street.  NW.. 
Washington,  DC  20232,  202/786-9675. 
SUPPLEMENTARY  INFORMATION:  Section 

501(a)  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989,  Public  Law  No.  101-73. 103  Stat. 
183,  382-383.  directed  the  Oversight 
Board  to  establish  one  national  advisory 
board  and  six  regional  advisory  boards. 


housing  programs.  A  detailed  agenda 
will  be  available  at  the  meeting. 


Statements 

Interested  persons  may  submit  to  an 
advisory  board  written  statements,  data. 
information,  or  views  on  the  issues 
pending  before  the  board  prior  to  or  at 
the  meeting.  The  meeting  will  include  a 
public  forum  for  oral  comments.  Oral 
comments  will  be  lim;'ed  to 
approximately  five  minutes.  Interested 
persons  may  sign  up  for  the  public  forum 
at  the  meeting.  All  meetings  are  open  to 
the  public.  Seating  is  available  on  a  first 
come  first  served  basis. 

Dated:  April  1. 1992. 
Jill  Nevius. 

Committee  Management  Officer.  Office  of 
Advisory  Board  Affairs. 
[FR  Doc.  92-7782  Filed  4-3-92;  8:45  am) 

BILLING  CODE  2222-Oi-M 


THP'FT  DE'"OS:TOR  I^ROTECTiCN 
OVERSIGHT  BOARD 

Regional  Advisory  Board  Mc'-3'i-gs. 
Regions  1-6 

agency:  innit  Depositor  Protection 

0.  •  'Sight  Board. 

action:  Meetings:  notice. 


Purpose 

The  regional  advisory  boards  provide 
the  Resolution  Trust  Corporation  (RTC) 
with  recommendations  on  the  policies 
and  programs  for  the  sale  of  RTC  owned 
real  property  assets. 

Agenda 

Topics  to  be  addressed  include 
economic  impact  of  local  real  estate 
markets,  RTC  hard-to  sell  assets,  RTC 
REOMS  system  and  RTC's  affordable 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  March 
20, 1992 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 

Docket  Number.  48053 
Do/e  Wed.- March  17,  1992. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  TC23  Reso/P  0495  dated 

February  4, 1992,  Europe-South 

Asian  Subcontinent  R-1  To  R-16. 

TC23  Reso/P  0496  dated  February  4. 

1992,  Europe-South  East  Asia    R-17 

To  R-28. 
Proposed  Effective  Date:  April  1. 1992. 
Docket  Number:  48054 
Z7o/e///et/.- March  17,  1992. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  Telex  dated  March  10, 1992. 

Mail  Vote  552  (Special  Amending 

Reso  OlOc-Nepal). 
Proposed  Effective  Date:  April  1. 1992. 
Docket  Number:  48055. 
Date  filed:  March  17. 1992. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  Telex  dated  March  10, 1992, 

Mail  Vote  553  (Special  Cargo 

Amending  Reso  OlOqq-Nepal). 
Proposed  Effective  Date:  April  1, 1992. 
Docket  Number:  48057. 
£)o/e//7ea'.  March  19, 1992. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  Mail  Vote  555  (Special  Cargo 
Amending  Reso  OlOrr-Tanzania). 
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Proposed  Effective  Date:  April  1,  1992. 
Phyllis  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
[FR  Doc.  9:-7-fig  Filod  4-3-92:  8  45am| 
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Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  0  During  ttie  Week  Ended 
March  20,  1992. 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportations 
Procedural  Regulations  (See  14  CFR 
302.101  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process 
the  application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number:  48056. 

Date  filed:  March  18, 1992. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope.- April  15.  1992. 

Description:  Application  of  Kiwi 
International  Air  Lines.  Inc., 
pursuant  to  section  401(d)(1)  of  the 
Act  and  subpart  Q  of  the 
Regulations  requests  authority  to 
engage  in  interstate  and  overseas 
scheduled  air  transportation  of 
persons,  property,  and  mail: 
Between  any  point  in  any  State  of 
the  United  States  or  the  District  of 
Columbia,  or  any  territory  or 
possession  of  the  United  States,  and 
any  other  point  in  any  State  of  the 
United  States  or  the  District  of 
Columbia,  or  any  territory  or 
possession  of  the  United  States. 
Docket  Number:  45723. 

Do/e///ea'.Marchl9, 1992. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  16.  1992. 

Description:  AppHcation  of 
Transportes  Aereos  Ejecutivos,  S.A. 
de  C.V..  pursuant  to  section  402  of 
the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  Amendment 
of  its  foreign  air  carrier  permit 
issued  to  it  in  Order  89-8-29.  to  the 
extent  necessary  to  permit  TAFSA 
to  engage  in  the  scheduled  air 
transportation  of  property  and  mail 
between  (1)  Mexico  city  (MEX- 
Benito  Juarez)/Toluca  (TLC- 
Morelos),  and./or  (2)  Guadalajara 


(GDL).  Mexico,  on  the  one  hand. 

and  Los  Angeles.  CA  (LAX),  on  the 

other  hand. 
Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
(FR  Doc.  92-7770  Filed  4-3-92;  8:45  am) 
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Coast  Guard 
(CGD8-92-06) 

Houston/Galveston  Navigation  Safety 
Advisory  Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  app.  II)  notice  is 
hereby  given  of  the  twenty-ninth 
meeting  of  the  Houston/Galveston 
Navigation  Safety  Advisory  Committee. 
The  meeting  will  be  held  on  Thursday, 
May  28,  1992.  in  the  conference  room  of 
the  Houston  Pilots  Office,  8150  South 
Loop  East,  Houston.  Texas.  The  meeting 
is  scheduled  to  begin  at  approximately  9 
a.m.  and  end  at  approximately  1  p.m. 
The  agenda  for  the  meeting  consists  of 
the  following  items: 

1.  Call  to  Order. 

2.  Presentation  of  the  minutes  of  the 
Offshore  and  Inshore  Waterways 
Subcommittees  and  discussion  of 
recommendations. 

3.  Discussion  of  previous 
recommendations  made  by  the 
Committee. 

4.  Presentation  of  any  additional  new 
items  for  consideration  of  the 
Committee. 

5.  Adjournment. 

•  The  purpose  of  this  Advisory 
Committee  is  to  provide 
recommendations  and  guidance  to  the 
Commander,  Eighth  Coast  Guard 
District  on  navigation  safety  matters 
affecting  the  Houston/Galveston  area. 

The  meeting  is  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

Additional  information  may  be 
obtained  from  Commander  E.N.  Funk, 
USCG,  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (oan),  room  1209, 
Hale  Boggs  Federal  Building,  501 
Magazine  Street,  .New  Orleans,  LA 
70130-3396,  telephone  number  (504)  589- 
4686 

D.ited.  Mdrch  23. 1992. 
J.M.  Loy, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District 
|FR  Doc.  92-7786  Filed  4-3-92;  8:45  am) 
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[CGD8-92-07) 

Houston/Gafvesfon  Navigation  Safety 

Advisory  Commitlee  inshore 
Waterway  Managempm  Subcommiiipe 
Meeting 

I  ^.rb^ant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub, 
L.  92-463:  5  U.S.C.  app.  11)  notice  is 
hereby  given  of  a  meeting  of  the  Inshore 
Waterway  Management  Subcommittee 
of  the  Houston/Galveston  Navigation 
Safety  Advisory  Committee.  The 
meeting  will  be  held  on  Thursday,  May 
7, 1992,  at  the  Houston  Yacht  Club,  3620 
Miramar,  Shoreacres,  Texas.  The 
meeting  is  scheduled  to  begin  at  9  a.m. 
and  end  at  10:30  a.m. 

The  agenda  for  the  meeting  consists  of 
the  following  items: 

1.  Call  to  Order. 

2.  Discussion  of  previous 
recommendations  made  by  the  full 
Advisory  Committee  and  the  Inshore 
Waterway  Management 
Subcommittee. 

3.  Presentation  of  any  additional  new 
items  for  consideration  of  the 
Subcommittee. 

4.  Adjournment. 

The  meeting  is  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

Commander  E.  N.  Funk,  USCG, 
Executive  Secretary.  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard,  District  (oan).  room  1209, 
Hale  Boggs  Federal  Building,  501 
Magazine  Street.  New  Orleans,  LA 
70130-3396,  telephone  number  (504)  589- 
4686. 

Dated:  March  23,  1992. 
f.  M.  Loy. 

Rear  Admiral.  U.S.  Coast  Guard  Commander 
Eighth  Coast  Guard  District 
(FR  Doc.  92.7787  Filed  4-3-92:  8.45  am] 

BILUNQ  COOC  M10-14-M 


CGD6-92-081 

Houston.' Galves'or;  Navigation  Safety 
Advisory  Conmittee  Ottshore 
Waterway  Management  Subcorrvnit'ec 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  app.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Offshore  Waterway  Management 
Subcommittee  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee.  The  meeting  will  be  held  on 
Thursday,  May  7. 199Z  at  the  Houston 
Yacht  Club,  3620  Miramar,  Shoreacres. 
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Texas.  The  meeting  is  scheduled  to 
begin  at  10:30  a.m.  and  end  at  12  Noon. 

The  agenda  for  the  meeting  consists  of 
the  following  items:  i 

1.  Call  to  Order. 

2.  Discussion  of  previous 
recommendations  made  by  the  full 
Advisory  Committee  and  the  Offshore 
Waterway  Management 
Subcommittee. 

3.  Presentation  of  any  additional  new 
items  for  consideration  by  the 
Subcommittee. 

4.  Adjournment. 

The  meeting  is  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

Additional  information  may  be 
obtained  from  Commander  E.N.  Funk, 
USCG.  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (oan).  room  1209, 
Hale  Boggs  Federal  Building,  501 
Magazine  Street.  New  Orleans,  LA 
70130-3396.  telephone  number  (504)  589- 
4686. 

Dated:  March  23. 1992. 
I.M.  Uy. 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 
Eighth  Coast  Guard  District. 
|FR  Doc.  92-7790  Filed  4-3-92:  M5  am] 

BILLING  CODE  4910-14-M 


CjC  92-023) 

Oil  Poi.ut.or  Act  of  1990— -Wa.iing  List 

for  Inte^estea  ^ar'.e^ 

4  3ENCY:  Coast  Guard,  DOTj 
actiom:  Notice. 

summary:  The  Coast  Guard  is 
announcing  that  it  is  maintaining 
mailing  lists  for  those  interested  in 
Coast  Guard  actions  taken  to  implement 
the  provisions  of  the  Oil  Pollution  Act  of 
1990  (OPA  90). 

ADDRESSES:  Individuals  interested  in 
being  added  to  one  of  the  mailing  lists 
must  write  to:  U.S.  Coast  Guard 
Headquarters  (G-MS-2),  2100  Second 
Street  SW..  Washington.  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bruce  iVovak,  .Manager,  Clearance 
and  Coordination,  OPA  90  Staff,  (202) 

SUPPLEMENTARY  :NFORMA''!O.V,  On 

August  18,  1990,  the  President  signed  the 
Oil  Pollution  Act  of  1990  (Pub.  L  101- 
380)  (OPA  90).  OPA  90  provides  a 
comprehensive  approach  to  the 
prevention  and  mitigation  of  oil  spills 
and  addresses  financial  liability  and 
compensation  following  an  oil  spill.  The 
Coast  Guard  has  the  responsibility  to 


implement  large  portions  of  OPA  90 
through  developing  and  issuing 
regulations  that  will  affect  many  diverse 
areas  of  the  marine  transportation 
industry. 

In  an  effort  to  make  the  rulemaking 
process  as  responsive  to  the  public  as 
possible,  the  Coast  Guard  has 
established  mailing  lists  of  parties 
interested  in  receiving  information 
about  the  Coast  Guard's  implementation 
efforts  for  OPA  90.  There  are  two  lists. 
The  first  list  is  for  those  who  would  like 
to  receive  copies  of  those  Coast  Guard 
rulemaking  documents  published  in  the 
Federal  Register  which  implement  OPA 
90  mandates.  Many  interested  parties 
who  do  not  ordinarily  see  the  Federal 
Register  are  on  this  list.  The  second  list 
is  for  those  wishing  to  receive  a  short 
newsletter  put  out  erfch  month  by  the 
OPA  90  Staff.  There  is  no  fee  for 
receiving  materials  from  either  list. 
However,  because  producing  and 
distributing  the  newsletter  each  month 
is  expensive,  the  Coast  Guard  reserves 
the  right  to  reconsider  making  it 
available  without  cost.  Those  wishing  to 
receive  mailings  should  notify  the  Coast 
Guard  at  the  address  listed  in 
ADDRESSES  above.  The  request  should 
identify  the  list(s)  to  which  the  writer 
wants  to  be  added. 

Dated:  March  31, 1992. 
D.F.  Sheehan, 

Acting  Chief.  Office  of  Marine  Safety, 
Security  Sr  Environmental  Protection. 
[PR  Doc.  92-7784  Filed  4-3-92:  &45  am] 

BILLING  COOe  4810-14-M 


Federal  Trarisit  Administration 

Announcement  of  a  Corrpetitton  for 
Grants  To  Support  a  Suscended  Light 
Rail  System  Technology  Plot  Project; 
Solicitation  of  Systems  and  S  'es 

AGENCV:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice. 

summary:  The  Federal  Transit 
Administration  (FTA)  announces  a 
competition  for  the  Suspended  Light  Rail 
System  Technology  Pilot  Program  and 
solicits  applications  form  eligible  public 
entities  interested  in  participating  in  the 
program.  The  purpose  of  this  project 
shall  be  to  assess  the  state  of  technology 
for  a  Suspended  Light  Rail  System  and 
to  determine  the  feasibility  and  costs 
and  benefits  of  using  such  a  system  for 
transporting  passengers. 
DATES:  Proposals  (6  copies)  must  be 
received  on  or  before  July  6, 1992. 
ADDRESSES:  Proposals  shall  be 
submitted  to  Steven  A.  Barsony. 
Director,  Office  of  Engineering  (TTS-20), 


Federal  Transit  Administration.  4t>0 
Seventh  Street.  SVV,.  room  5431, 
Wdshington,  DC  20590  and  shall 
refpfenreSLRSTPP/R^D. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  L.  Anderson.  Office  of  Engineering 

fTTS-:01.  at  (202)  366-0222. 

SUPPtiMENTARV  INFORMATION: 
Background  and  Objectives 

On  December  18, 1991,  the  President 
signed  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  (Pub.  L  102-240),  providing 
authorizations  for  highways,  highway 
safety,  and  mass  transportation  for  the 
next  six  years.  The  purpose  of  the  Act  is 
"to  develop  a  national  Intermodal 
Transportation  System  that  is 
economically  efficient,  environmentally 
sound,  provides  the  foundation  for  the 
Nation  to  compete  in  the  global 
economy  and  will  move  people  and 
goods  in  an  energy  efficient  manner." 

Section  3030(c)  of  the  Act  establishes 
a  Suspended  Light  Rail  System 
Technology  Pilot  Project,  the  purpose  of 
which  is  to  assess  the  state  of  new 
technology  for  a  suspended  light  rail 
system,  and  to  determine  the  feasibility, 
costs,  benefits,  and  environmental 
impacts  of  using  such  systems  for 
transporting  passengers. 

Grants  will  initially  be  awarded  to 
three  public  entities  that  must  provide 
services  for  advancing  the  development 
of  the  Suspended  Light  Rail  Transit 
System  Technology  Pilot  Project.  A  total 
of  not  less  than  $1,000,000  will  be 
awarded  in  FY  1992  to  three  entities  to 
develop  information  on  the  feasibility 
and  benefits  of  their  proposed  system 
and  location  for  the  pilot  project.  Grants 
shall  be  used  by  the  selected  entities  to 
prepare  for  the  final  phase  of  the 
competition  in  accordance  with 
procedures  established  below.  The 
amount  of  each  grant  will  not  exceed 
80%  of  the  cost  of  such  participation.  No 
entity  will  receive  more  than  one-third 
of  these  funds.  If  fewer  than  three 
complete  applications  from  eligible 
public  entities  have  been  received  in 
time  to  permit  the  awarding  of  grants, 
the  deadlines  for  the  submission  of 
applications  and  the  awarding  of  grants 
may  be  extended. 

Based  on  the  information  submitted  as 
a  result  of  the  initial  phase  efforts,  the 
FT  .A  will  select  one  of  these  entities  to 
proceed  into  the  deployment  phase  of 
this  project,  FTA  wiil  provide  not  less 
than  $4,000,000  in  Vy  1993  to  the 
selected  entity  to  conduct  conceptual 
and  prehminary  engineering  and 
environmental  impact  statem.en' 
preparation.  In  addition.  Sertion  3030(c) 
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provides  for  expedited  procedures  as 
follows:  the  FTA  shall  approve  and 
publish  in  the  Federal  Register  a  notice 
announcing  either  (A)  a  funding  of  no 
significant  impact,  or  (B)  a  draft 
environmental  impact  statement  If  a 
draft  environmental  impact  statement  is 
published,  the  FTA  shall  approve  and 
publish  in  the  Federal  Register  a  notice 
of  completion  of  a  Final  Environmental 
Impact  Statement. 

The  1991  ISTEA  specifically  provides 
that  this  project  is  not  subject  to  the 
Major  Capital  Investment  Policy  of  the 
FTA.  The  selected  public  entity  will 
make  a  determination  on  whether  or  not 
to  proceed  to  actual  construction  of  the 
project.  If  the  determination  to  construct 
is  made,  the  FTA  shall  enter  into  a  full- 
funding  grant  agreement  providing  not 
less  than  $30,000,000  for  construction  in 
FY  1994.  subject  to  the  availability  of 
funds  from  Congress.  The  Federal  share 
of  the  cost  of  construction  of  the  project 
will  be  80%  of  the  net  cost  of  the  project, 
and  the  full-finding  grant  agreement  will 
address  the  full  range  of  requirements 
applicable  to  the  project  under  the 
Federal  Transit  Act  as  amended  and 
other  relevant  Federal  laws  or 
regulations. 

In  addition,  as  specifically  required  by 
law.  the  full-funding  grant  agreement 
shall  address  the  operating  cost  deficits 
for  the  project: 

A.  The  system  vendor  for  the  project 
shall  fund  TOO  percent  of  any  deficit 
incurred  in  operating  the  pn)ject  in  the 
first  two  years  of  revenue  operations; 

B.  The  system  vendor  for  the  project 
shall  fund  50  percent  of  any  deficit 
incurred  in  operating  the  project  in  the 
third  year  of  revenue  operations:  and 

C.  With  respect  to  the  third  year  of 
revenue  operations,  the  Federal  share  of 
operating  costs  shall  be  paid  by  FTA 
from  amounts  provided  for  this  project 
in  a  sum  equal  to  50  percent  of  any 
deficit  incurred  in  operating  the  project 
in  revenue  operations  or  $300, CXX), 
whichever  is  less 

Project  Description 

Consistent  with  the  ISTEA.  this 

project  shall: 

A.  Utilize  new  rail  technology  with 
individual  vehicles  on  a  prefabricated, 
elevated  steel  guideway: 

B.  Be  stability  seeking  with  a  center  of 
gravity  for  the  detachable  passenger 
vehicles  located  below  the  point  of 
wheel-rail  contact:  and 

C.  Utilize  vehicles  which  are  driven 
by  overhead  bogies  with  high  efficiency 
low  maintenance  electric  motors  for 
each  wheel,  operating  in  a  slightly 
sloped  plane  from  vertical  for  both  the 
wheels  and  the  running  rails,  to  further 


increase  stability,  acceleration,  and 
braking  performance. 

Application  Procedure 

Each  public  entity  shall  submit  one 
onginal  and  five  copies  of  its  propose! 
to:  Steven  A  Barsony,  Director,  Office 
of  Engineering,  Federal  Transit 
Administration.  400  Seventh  Street  SW., 
room  6431,  Washington.  DC  20590  Mail 
Code:  TTS-20.  Only  complete  proposals 
received  on  or  before  [uly  6,  1992,  shall 
be  considered.  The  proposals  shall 
reference  SLRSTPP/R&D 

.Applications  must  meet  the  following 
requirements: 

1  Eligibility  RequiTments 

Consistent  with  the  ISTFA.  the 
applicant  must 

a  Be  a  public  entity  of  State  or  local 
government  m  consort  with  commercial 
enterprises,  educational  or  research 
organizations,  and/or  Federal 
laboratories. 

b.  Have  the  capability  to  manage  the 
planning,  design,  construction,  and 
operation  of  a  suspended  light  rail 
transit  system 

c  Be  in  a  cooperative  agreement  with 
a  system  vendor  with  demonstrated 
capabilities  in  the  area  of  mass  transit, 
ir:  possession  of  the  developed 
technology  of  suspended  light  rail  transit 
as  defined  by  the  system 
"Requirements"  as  included  in  this 
.Notice 

d.  Be  capat)le  of  providing  the  20% 
funding  for  the  studies  as  required  by 
the  Act  (i.e..  PTA  provides  grants  of  up 
to  80^  of  the  cost  of  the  inttial  study 
grants). 

e.  In  the  event  a  decision  is  made  to 
construct  the  project,  the  public  entity 
should  identify  a  potential  source(s)  for 
the  local  share  of  the  capital  project. 

f.  Demonstrate  that  the  candidate 
system  is  feasible  and  will  fulfil!  a 
useful  public  transportation  need 

2.  System  Requirements 

To  be  considered  in  this  competition, 
applicants  should  submit  proposals  that 
include  an  intial  description  of  the 
Suspended  Light  Rail  Tr.^nsit  Concept, 
conforming  to  the  requirements  m  the 
ISTEA  noted  above  under  "Project 
Description",  and  also  information  on 
the  following: 

a  Speed — The  cruising  speed  for  a 
particular  system  is  the  result  of 
tradeoffs  of  route  alignment,  power 
supply  capacity   passenger  throughput, 
along  with  other  parameters.  The  system 
speed  should  be  sufficient  to  allow  total 
trip  times  equal  to  or  better  than  those 
achieved  by  other  transportation 
alternatives. 


b  Ride  Comfort— Tlie  systerr.  shdll 
provide  a  nde  vibration  level  mat  does 
not  exceed  the  one-half  hour  reduced 
comfort  and  motion  siciuiess  criteria 
given  in  "Guide  for  Evaluation  of 
Human  Exposure  to  Whole  Body 
Vibration"  published  by  the 
International  Organization  for 
Standardization.  ISO  Standard  2831.  ISO 
Standard  2630  can  be  obtained  for  a  fee 
'  >  writing  to  Acoustical  Society  of 
America,  Technical  Committee  108. 
Mechanical  Virbration  &  Shock, 
Standard  Secretariat.  335  East  45th 
Street  New  York,  New  York  10017-3483. 

2.1  Human  Factors: 

Human  factors  considerations, 
including  the  operator,  if  any, 
passengers  and  maintenance 
considerations  shall  be  evidenced  in  the 
design 

Passengers  in  the  vehicles  shall  not 
experience: 

(a)  Roll  rates  in  excess  of  5  degrees/ 
second. 

(b)  Sustained  upward  vertical  inertial 
forces  due  to  acceleration  in  excess  of 
0.25g  (seated  passengers), 

(c)  Sustained  horizontal  inertial  forces 
due  to  acceleration  in  excess  of  0.13g. 

(d)  Maximum  emergency  braking  rates 
shall  not  exceed  0.35g  (seated,  unbelted 
passengers). 

2.2  Other  Factors: 

(a)  Noise  and  vibration.  The  noise  and 
vibration  produced  by  total  system 
operation  is  designed  to  meet  existing 
Federal  standards  and  industry 
practices,  as  appropriate,  for  stationary 
facilities  such  as  maintenance  areas  and 
stations.  Noise  and  vibration  produced 
by  the  vehicle  traversing  the  guideway 
should  be  minimized.  Potential  noise 
and  vibration  impacts  and  possible 
mitigation  methods  in  urban  areas 
should  be  given  special  attention. 
"Noise  Emission  Standards  for 
Transportation  Equipment:  Interstate 
Rail  Carriers"  (40  CFR  part  201)  should 
be  used  for  guidance. 

(b)  Magnetic  fields  and  EMI.  Human 
exposure  to  steady  and  fluctuating 
magnetic  fields  shall  be  minimized  and 
consider  current  research  findings. 

(c)  Safety.  A  system  safety  plan  must 
be  included  which  discusses  possible 
failure  modes,  human  operation 
considerations,  evacuation  procedures, 
system  restart,  equipment  and  software 
availability,  safety  inspections, 
consequences  of  vandalism  and 
trespassing,  etc.  TTie  central  control 
facility  will  log  all  operations  and 
communications  for  subsequent  analysis 
in  the  event  of  a  failure.  Consideration 
must  be  given  to  safe  use  of  materials 
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and  ccr.st.-jction  methods,  and  to  the 
safety  of  other  users  of  the  right-of-way. 

(d)  Station  operation.  Provision  should 
be  made  for  convenient  and  efficient 
inter-  and  intra-modal  transfer  and 
transport  of  passengers. 

(e)  Availability  and  reliability.  The 
design  should  have  high  system 
availability  and  subsystem  reliability, 
maintainability  and  ease  of  inspection. 

(fl  Aesthetics.  Attention  to  aesthetics 
should  be  evidenced  in  the  design  to 
increase  public  acceptance. 

2.3    Vehicle  Requirements 

(a)  Capacity.  Each  light  rail  vehicle 
shall  be  configured  to  carry  a  passenger 
payload  consistent  with  the  route  needs, 
and  comply  with  the  Americans  with 
Disabilities  Act. 

(b)  Braking  System.  Vehicles  must 
have  redundant  braking  systems  which 
are  fail-safe.  No  single  point  failure  will 
cause  a  catastrophic  accident. 

(c)  Structural  integrity.  Vehicles  must 
safely  withstand  impacts  with  small 
objects  such  as  birds,  debris,  snow  and 
ice.  Vehicles  also  must  have  adequate 
fatigue  life  and  low-speed 
crashworthiness  and  shall  sustain  only 
minimum  damage  in  a  2.2  m/s  (5mph) 
impact. 

(d)  On-board-power.  All  power  for 
normal  hotel  functions,  should  be 
transferred  from  the  guideway.  The 
vehicle  must  be  equipped  with 
emergency  power  for  operation,  as 
appropriate  within  the  system  safety 
plan. 

(e)  Emergency  systems.  Vehicles  must 
include  emergency  systems  for  fire 
fighting,  lighting.  HVAC,  evacuation, 
communication,  etc.  as  appropriate 
within  the  system  safety  plan. 

2.4    Guideway  Requirements 

(a)  Structural  integrity.  Civil  structure 
(foundation  and  structure  supporting  the 
guideway)  shall  have  a  minimum  50- 
year  life.  Consideration  shall  be  given  to 
structural  integrity  under  earthquake 
and  high-wind  conditions. 

(b)  Configuration.  Guideways  will  be 
prefabricated  elevated  steel  structures. 
Single  guideways  must  include  provision 
for  passing  vehicles  and  future 
expansion.  Dual  guideways  must 
include  crossovers  to  sustain  partial 
service  during  routine  maintenance  and 
repair  of  local  failures.  The  central 
facility  will  control  crossovers  and 
bidirectional  traffic. 

(c)  Structure.  To  facilitate 
maintenance,  repair  of  failures,  and 
eventual  system  upgrade,  guideways 
should  be  of  prefabricated  construction 
with  an  independent  support  structure. 
This  support  structure  (foundations, 
piers,  beams,  connectors)  should  be 


designed  to  accomodate  growth  in 
traffic  (see  System  Capacity).  The 
design  also  should  include  means  for 
vertical  and  lateral  adjustment  of 
guiding  elements  to  maintain  stated 
tolerance. 

(d)  Power  Systems.  Power  systems 
should  be  sized  to  provide  vehicle 
acceleration  and  braking  capacity  for  all 
operating  conditions,  and  should  be 
capable  of  meeting  requirements  for 
system  cajxacity. 

2.5    Route  Information 

(a)  A  description  of  the  transportation 
need  the  system  fulfills: 

(b)  A  discussion  of  service  concepts 
including  headways,  consist  and  travel 
time: 

(c)  Alignment  and  potential  station 
locations: 

(d)  Potential  capacity  and  ridership; 

(e)  A  description  of  the  route 
including  vertical  grades  and  horizontal 
curves. 

3.  Cost  Information 

(a)  System  capital  costs. 

(b)  Operating/Maintenance  cost. 

(c)  System  Revenues/fare  structure. 

(d)  A  description  of  the  public  entity 
financing  scheme  and  business  plan; 

4.  Demonstration  of  Mangerial  and 
Technical  Capability  and  Previous 
Experience,  Including: 

(a)  Technical  experience  of  system 
vendorfs).  contractor(s)  and 
subcontractorfs).  and 

(b)  Management  experience  of  the 
public  entity  for 

(1)  Demonstration  projects,  and 

(2)  Innovation  in  transit. 

5.  Proposal  Preparation 

Proposals  should  be  no  more  than  100 
pages.  Glossy  or  elaborate  proposals  are 
not  required  or  desired.  Applicants  may 
submit  other  supporting  documents,  or 
brochures  with  their  proposals. 
However,  all  of  the  above  required 
information  must  be  contained  within 
the  proposal. 

Proposal  Review  Process  and  Criteria 

Initially,  all  proposals  will  be 
reviewed  to  confirm  that  the  applicant  is 
an  eligible  public  entity  and  to  ensure 
that  the  proposal  contains  all  the 
information  required  by  the  proposal 
Contents  sections  of  this  notice. 

Each  complete  proposal  from  an 
eligible  public  entity  will  then  be 
evaluated  by  an  Evaluation  Panel. 
Projjosals  will  be  rated  in  accordance 
with  the  following  criteria  listed  below: 

(1)  Technical  merits  of  the  proposed 
system; 


(2)  Public  entity's  demonstrated 
understanding  and  knowledge  of  the 
proposed  proiert: 

(3)  Public  entity's  technical, 
managerial  and  financial  capacity  to 
undertake  construction,  management 
and  operation  of  the  project; 

(4)  State,  local  and  pnvate  sector 
entitites.  contributions  to  the  cost  of  the 
project  including  the  donations  of  in- 
kind  services  and  materials  will  be 
considered. 

The  Panel  wiil  forward  the  results  of 
its  evaluation  to  the  FTA  Administrator 
upon  completion  of  its  review.  The  final 
decision  for  funding  of  the  project  will 
be  made  by  the  FTA  Administrator. 

Issued  On;  March  31.  1»2. 
Brian  W.  Clynaer, 

Administrator. 

[PR  Ox,  92-7747  Filed  *-J-92:  8:45  am] 

WLUItG  COOC  «10-67-M 


National  Highway  Traffic  Safety 
Adnrtinistration 

(Docket  No.  92-13,  No.  11 

Mitsubishi  Motors  American;  Receipt 
of  Petition  for  Determination  of 
Inconsequential  Noncompliance 

Mitsubishi  Motors  America 
(Mitsubishi)  of  So'jthfield,  MI  has 
determined  that  some  air  brake  hoses 
installed  on  heavy  duty  trucks  imported 
bv  Mitsubishi  Fuso  Truck  of  .America. 
Inc..  fail  to  comply  with  4^  CVR  5n  106, 
"Brake  Hoses."  and  has  filed  an 
appropnate  report  pursuant  to  49  CFR 
pari  573.  Mitsubishi  has  also  petitioned 
to  be  exempted  from  the  notification 
and  remedy  requirements  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  fl5  U.SC.  1381  et  seq.]  on  the 
basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417]  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  petition. 

Mitsubishi  determined  that  hoses 
manufactured  bv  Meihi  Rubber  and 
Chemical  Co..  Ltd  fMRCC)  were 
installed  on  7,894  19«f^l992  Model 
Mitsubishi  trucks,  and  that  some  of 
these  may  fail  the  adhesion  requirement 
of  S7.3.7  of  Federal  Moter  Vehicle  Safety 
Standard  No.  106.    Brake  Hoses." 
Section  S7.3.7  requires  that  except  for 
hose  reinforced  by  wire,  an  air  brake 
hose  shall  withstand  a  tensile  force  of 
eight  pounds  per  inch  of  length  before 
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separation  of  adjacent  layers. 
Mitsubishi  supports  its  petition  with  the 
following  information: 

1.  Testing  indicates  that  the 
noncompliance  does  not  adversely 
affect  vehicle  safety.  MRCC  conducted 
FMVSS  106  tests  on  five  different  lots  uf 
hose  which  were  manufactured  by 
MRCC  under  the  same  m.anufacturing 
conditions  as  those  which  failed  the 
adhesion  requirement  in  the  NHTSA 
test.  The  tests  show  full  compliance 
with  all  requirements  of  FMVSS  lOfi. 
with  the  exception  of  the  adhesion  test 
(S7.3.7). 

2.  In  order  to  study  whether 
separation  of  the  adjacent  layers  may 
actually  occur  under  regular  vehicle 
operating  conditions,  MRCC  imposed  a 
pressure  of  150  PSI,  which  is  the 
maximum  pressure  actually  applied  to 
the  hoses  in  .MMC's  trucks,  for  one  hour 
and  24  hours.  No  signs  of  separation  or 
ballooning  were  obseved.  MRCC  also 
imposed  pressures  of  300  PSI,  double  the 
maximum  possible  in  the  vehicle,  for  the 
same  time  periods.  Again,  no  ballooning 
or  separation  was  observed. 
Accordingly,  in  conditions  which  far 
exceed  those  that  would  actually  be 
experienced  in-use.  there  is  no 
indication  of  an  adverse  impact  on 
vehicle  operation  or  safety  from  the 
noncompliance. 

3.  MRCC  also  conducted  a  flexure  test 
specified  m  SAE  [1402  on  the  hose 
assemblies  which  did  not  comply  with 
the  adhesion  requirement  at  the  second 
layer.  SAE  11402  is  the  standard  [fom 
which  FMVSS  106  was  derived.  The 
S.VE  standard  requires  that  an  air  brake 
hose  assembly  not  lose  air  pressure 
before  one  million  flexure  cycles.  MRCC 
hoses  set  this  requirement.  In  addtion, 
hoses  also  passed  the  vacuum  adhesion 
test  requirements  of  SAE  J1402  Para. 
4.1.5.1. 

4.  It  is  Mitsubishi  Motors  America's 
position  that  the  adhesion  requirement 
is  not,  from  a  safety  aspect,  relevant  to 
the  operational  characteristic  of  MMC 
brake  hoses  and  that  the  other 
requirements  of  the  standard  better 
represent  the  hoses'  in-service 
environment  and  performance. 

The  adhesion  test  is  included  in 
Standard  No.  106  to  ensure  that  the 
various  layers  of  the  brake  hose  do  not 
separate  in  service  Low  adhesion  in 
brake  hoses  can  result  in  the  build-up  of 
air  between  plies.  The  trapped  air  can 
cause  inward  ballooning  of  the  hose 
resulting  in  slow  reaction  of  the  brakes 
ser\ed,  or  complete  malfunction  due  to 
the  hose  conduit  being  blocked 
altogether.  Mitsubishi  felt  that  the 
aforementioned  scenario  is  most  likely 
to  occur  with  brake  hoses  subjected  to  a 
vacuum  condition  and  the  brake  svstem 


of  MMC  heavy  duty  trucks  are  never 
subjected  to  a  vacuum  condition  MMC 
vehicles  exported  to  the  U.S.  operate 
brake  systems  only  at  pressure 
conditions  higher  than  atmosphere 
pressure 

.Mitsubishi  also  believes  that  low 
adhesion  causing  separation  of  the 
hoses  will  not  occur  in  the  pressure 
application  of  this  hose  because  the  end 
fittings  are  composed  of  a  sleeve 
crimping  the  hose  from  the  outside  of 
the  hose,  and  a  nipple  or  a  joint  inserted 
into  the  inner  tube.  The  sleeve,  nipple, 
and  joint  are  independent  of  each  other. 
Accordingly,  any  air  which  did  pass 
between  the  inner  tube  and  the  nipple  or 
the  joint  would  immediately  be 
discharged  into  the  atmosphere  through 
the  gap  between  the  sleeve  and  the 
nipple  or  the  joint.  In  addition,  both  the 
intermediate  rubber  and  the  outer 
rubber  have  pin  pricked  holes 
specifically  designed  to  allow  trapped 
air  to  excape  into  the  atmosphere. 
Therefore,  air  could  not  remain  trapped 
in  the  plies. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  Mitsubishi, 
described  above.  Comments  should 
refer  to  the  Docket  Number  and  be 
submitted  to:  Docket  Section.  National 
Highway  Traffic  Safety  Administration. 
room  5109,  400  Seventh  Street.  SW..     ■ 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicate  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  May  6, 1992. 
(15  U.S.C.  1417;  delegation  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued  on:  March  31. 1992. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[PR  Doc  92-7'2R  Filed  4-3-92;  8:45  amj 

BILUNG  CODE  4910-5»-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dale:  March  31, 1992. 

i  he  Department  of  the  Treasury  is 
rescinding  the  Federal  Register  notice 


published  on  March  30, 1992  [FR  Doc. 
92-7171  Filed  3-27-92;  8:45  am;  page 
10786]  for  the  information  collection 
below.  The  notice  was  submitted  in 
error  under  the  assumption  that  the 
associated  forms  were  being  revised 
and  not  the  ni'p 

Comptroller  of  she  Currency 

OMB  Number;  1557-0106. 

Title:  (MA)-Securitie8  Exchange  Act 
Disclosure  Rules. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  92-7798  Filed  4-3-^2;  8:45  am] 

BILLING  COOC  4<IO-33-M 


I'^tefnai  Revenue  Service 

Comrnissioner  s  .Advisory  Oojp   Open 
Meeting 

i  here  will  be  a  meeting  of  the 
Commissioner's  Advisory  Group  on 
April  22-23. 1992.  The  meeting  will  be 
held  in  room  3313  of  the  Internal 
Revenue  Service  Building.  The  building 
is  located  at  1111  Constitution  Avenue. 
NW„  Washington.  DC.  The  meeting  will 
begin  at  8:30  a.m.  on  Wednesday,  April 
22, 1992  and  8:30  a.m.  on  Thursday.  April 
23. 1992.  The  agenda  will  include  the 
following  topics: 

Wedne«.dav     ^,pn!  .22   1W2 

lax  :}ystems  Moaernizaiion:  Privacy/ 
Security  Update.  Future  of  Collection 
Programs.  Report  of  IRS'  Ethics 
Training,  Status  of  Circular  230,  Status 
of  Automated  Extension  System 
(APEX).  Plan  for  Human  Resources 
Issues,  Joint  Quality  Process. 
Recommendations  for  Qualify  &  Cycle 
Time  Measurements.  Status  of 
Regulations  Reduction  Mandate,  1992 
Filing  Season. 

Thursday,  April  ri,  lOHZ 

Subgroup  Action  Plans  for  1992, 
Diversity  Issues.  Future  of  Compliance 
2000,  Status  of  Compliance  Issues. 

Note:  Last  minute  changes  to  the  day  or 
order  of  topic  discussion  are  possible  and 
could  prevent  effective  advance  notice. 

The  meeting,  which  will  be  open  to 
the  public,  will  be  in  a  room  that 
accommodates  approximately  50  people, 
including  members  of  the 
Commissioner's  Advisory  Croup  and 
IRS  officials.  Due  to  the  limited 
conference  space,  notification  of  intent 
to  attend  the  meeting  must  be  made  with 
Pafti  Andrews,  Senior  Program  Analyst, 
no  later  than  April  15. 1992.  Ms. 
Andrews  can  be  reached  on  (202)  566- 
3161  (not  toll-free). 
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If  you  would  like  to  have  the 
committee  consider  a  written  statement, 
please  call  or  write  Ms.  Andrews, 
Executive  Secretariat  C:ES,  room  330a 
Internal  Revenue  Service.  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224. 

FOR  FUBTHEW  INFORMAtTON  CORTftCT! 

Patti  Ar.^:f^i.  i^::.-;  :  :  -^  -;;:i  /\:ialyst, 

(202)  566-3161  (not  toll-free). 

Shirley  D.  Peterson, 

Commissioner. 

[FR  Doc.  92-7759  Filed  4-3-92:  8:45  am) 


UNrED  S 
A  G  f...  S  C  i 


'ATES  ^NFOi^MATlON 


U.S.  *' ■'  .•■■•^cv  C^f^mission  on  Public 
Diploniacy  Meet>pg 

agency:  United  States  Information 

Agency. 

action:  Notice  for  the  Federal  Register. 


The  United  States  Advisory 
Commission  on  Public  Diplomacy  will 
meet  in  room  600,  301  4th  Street,  SW.,  on 
April  8  from  9  a.m.  to  11:45  a.m. 

The  meeting  will  be  closed  to  the 
public  from  10  a.m.-ll  a.m.  because  it 
will  involve  discussion  of  classified 
information  relating  to  USIA's 
Television  Marti  broadcasting 
operations  and  the  Voice  of  America's 


\':.i:'.-'  Fas!  bron'icishn^  facilities   ['■> 
U.S.C.  552b(i:;M:i 

From  9:15  a.m.  to  10  an.  the 
Commission  will  meet  in  open  session 
with  Mr.  Will  fones.  Chief.  Exhibits 
Division,  I  S!.\  for  a  briefing  on  the 
Seville  Expo.  From  11:15  to  12  nnon,  ihe 
Commission  will  meet  with  M:   Rm 
Hinckley,  Director,  Office  of  Research, 
for  a  discussion  of  USIA's  public 
opinion  and  media  research  activities. 

Please  call  Gloria  Kalamets.  (2021  fil9- 
4468  for  further  information. 

Dated:  March  30, 1992. 

H*'nr\  F:  Catto, 

Director. 

[FR  Doc.  92-7779  Filed  4-3-92;  8:45  am) 

B.:..JNG   COOe    S71O-01-M 


Sunshine  Act  Meetings 
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"■"  s    soction    of    tr^e    FEDLHAl    RLGiS" i -• 
cor.tai.'^s    nc'jces   c(    meetings   puD./ihiJd 
under   the   "Government   in   the   Sunshine 
Act"   (Pub.   L  94-409)  5  U.S.C.   552b(e)(3) 


COMMOOtTY  FUTURES  TRADtNG 
COMMISSION 

TIME  AND  date;  10:00  a.m.,  Tuesday, 
April  14, 1992. 

place:  2033  K  St.,  N.W.,  Washington, 
I)  C    8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

T  ■ .  r    ,   . ,  „ ,  .it,,., 

COK'TACT  PERSON  FOR  MORE 

ikformation:  j.  ,.:;  A  Webb.  254-63:-; 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  92-7990  Filed  4-2-92;  3:26  pm] 

P'LLr««G  CODE  fiii-C'-'U 


FEDERAL  MARITIME  COMMtSSfON 

"FEDERAL  REG'STER"  CITATION  Or 
PREVIOUS  ANNOUNCfME»<T-   '^  :k  10788. 

PHEVICUSLV  ANNOUNCED  DATE  AMD  TIME 
OF  THE  MEETING:  A;>ii:  1    -^u.,^ ■    ,■,., 

a.m. 

CHANGn  IN  THE  MEETING:  The  time  of  the 

meetir    ;.   s  :  i  ■  ;-  changed  to  9:30  a.m. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Joseph  C.  Polking, 

Secrp;,.->.  ;::;::)  523-5725. 

Joseph  C.  Polking, 

Secretary. 

IFR  Doc.  92-7884  Filed  4-2-92;  lOJl  am] 


BOARD  OF  GOVERNORS  OF  THE  i■'l^JLR^^. 
RESERVE  SYSTEM 

FEDEIiAL  REGISTER"  CITATION  C-F 
PREViCUS  ANNOUNCEMENT:  5 : "  i  R  10788, 

March  30. 1992. 


i>R[' kf'ic Li ':.,.¥  «*.k':::'!.jNCES  i.ML  anc  ;>Att 
or  -' HC  V. 1 1  -^ tNr;    *  pproximately  10:30 
a.m.,  Thursday,  April  2, 1992,  following  a 
recess  at  the  conclusion  of  the  open 
meeting. 

CHANG!  s  >H  THF  i/t  TTiNG:  Addition  of 
i;;c  i^i..vA.;.g  ^...j.^^^  ,,im(s)  to  the 
meeting: 

Consideration  of  office  space  options  for 
the  Federal  Reserve  Board.  (This  item  was 
originally  announced  for  a  closed  meeting  on 
March  30, 1992.) 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  April  2, 1992. 
Jennifer  J.  JohiMon, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-7975  Filed  4-2-92;  2:08  pm) 
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Corrections 


This    S^CtiO'^    ~' 

Ruie    a-c    %-;-K:e    ^-v 
■-■"6    Pe'jf"a    ■-'-r-C'S'-?' 

:SS'je 


!^~PRAL   REGISTER 

'e    •  >nS    0'    (X®VKHiSJy 


■■-•car- 


ot 


.:;,--*^>  -a   in   the 


5.  On  the  same  page,  in  the  file  line  a  • 
the  end  of  the  document,  "92-6600" 
should  read  "92-6660". 


BIUJNQ  COM  1506^)1-0 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

1  Docket  No,  92-C39 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 


In  notice  document  92-6660  beginning 
:r.  page  10004  in  the  issue  of  Monday. 
March  21. 1992,  make  the  following 
corrections: 

1  On  page  10005,  in  the  4th  column  of 
the  table,  in  the  11th  entry,  in  the  second 
line,  "form"  should  read  "from". 

2.  On  page  10006.  in  the  first  column  of 
the  table,  in  the  sixth  entry,  in  the  third 
line.  "97-"  should  read  "91-". 

3.  On  the  same  page,  in  the  third 
column  of  the  table,  in  the  ninth  entry, 
"02-  -92"  should  read  "02-12-92". 

4.  On  the  same  page,  in  the  5th  column 
of  the  table,  in  the  10th  and  11th  entries, 
in  the  first  line  of  each  entry. 
"Aroostook"  was  misspelled. 


DEPAOTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

F-O'Od  and  Drug  AdrTunistratior^ 

Ag?ncy  Coi"" '"'■'! "pes   Meetings 

Correction 

In  notice  document  92-6310  beginning 
on  page  9557  in  the  issue  of  Thursday 
March  19. 1992,  make  the  following 
correction: 

On  page  9558.  in  the  first  column,  in 
the  last  paragraph,  in  the  first  line,  after 
"committee"  insert  "meeting". 

BIUJMG  COO€  1505-01-O  * 


.NTf^ST  A"^E  COMMENCE 
COMMSSS'ON 

■13  Cf-Ci  Pjrt  1001 

f  ,   -■;,'*•!.  N:,;    WC-204] 

H'srcr'K;;)'  Rete-tiCJ'''  ot  international 
.:0'!'^*  Ocea"  Mo^;:'r  "^'"Oug^-Rate 

Correction 

In  proposed  rule  document  92-5923 
appearing  on  page  8858  in  the  issue  of 
Friday.  March  13, 1992,  make  the 
following  corrections: 


Voi^  57.   No    66 
Monday.  Apnl  6.  1992 


1    1"  the  third  column,  in  paragraph  1. 
;ri  ;hp  second  hne.  following  the  colon. 
r(^ni:n'e  "Q<„)4" 

§  1001.1     {Corrected) 

2.  In  the  same  column,  in  §  10<Jl.l(a), 
in  the  second  line.  "§  101.3)"  should 
read  ":?'  nwiJW 

BtLLtKG  COD€   IS05-01-O 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2676 

Valuation  of  Plan  Benefits  ar>d  Plan 
Assets  Following  *«ass  Withdrawal- 
Interest  Rates 

Correction 

In  rule  document  92-3591  beginning  on 
page  5382  in  the  issue  of  Friday. 
Februan,'  14,  1992,  make  the  following 
corrections: 

On  page  5383,  ;r.  the  tabie,    ,06" 
should  appear  under '  I15"  and  "  0,5fi"5" 
should  appear  under  "\^". 

BILUNG  C00€   iSOS-O'^ 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

Research  and  Special  Programs 
Administration 

[Docket  No.  POA-31 

Chemical  Waste  Transportation 
Institute;  Application  for  Preemption 
Determination  Concerning  a 
Hazardous  Waste  Transportation 
Ordinance  of  the  City  of  Chester.  WV 

agency:  Federal  Highway 
Administration  (FHWA)  and  the 
Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
action:  Public  notice  and  invitation  to 
comment. 


summary:  The  Chemical  Waste 
Transportation  Institute  has  applied  for 
an  administrative  determination 
whether  a  City  of  Chester,  West  Virginia 
ordinance  concerning  the  transportation 
of  hazardous  waste  is  preempted  by  the 
Hazardous  Materials  Transportation 
.■\ct  (HXfTA). 

DATES:  Comments  received  on  or  before 
May  13, 1992,  and  rebuttal  comments 
received  on  or  before  luly  1. 1992.  will 
be  considered  before  administrative 
n:lings  are  issued  by  the  Associate 
Administrator  for  Safety  and  System 
Applications.  Federal  Highway 
Administration  and  the  Associate 
.Administrator  for  Hazardous  Materials 
Safety,  Research  and  Special  Programs 
.Administration.  Rebuttal  comments  may 
discuss  only  those  issues  raised  by 
comments  received  during  the  initial 
comment  period  and  may  not  discuss 
new  issues. 

ADDRESSES:  The  application  and  any 
coT.menis  received  may  be  reviewed  in 
the  Dockets  Unit,  Research  and  Special 
Programs  Administration,  room  8421. 
Nassif  Building.  400  Seventh  Street.  SW.. 
Washington,  DC  20590-0001.  Telephone; 
(202)  386-5046,  Fax  number:  (202)  366- 
3753.  A  copy  of  the  application  and  each 
comment  may  be  reviewed  in  the 
Dockets  Unit,  Federal  Highway 
Administration,  room  4232,  HCC-10, 
Nassif  Building,  400  Seventh  Street.  SW.. 
Washington,  DC  20590-0001.  Comments 
and  rebuttal  comments  on  the 
application  may  be  submitted  to  the 
Dockets  Units  at  the  above  address,  and 
should  include  the  Docket  Number 
(PDA-3).  Three  copies  are  requested.  A 
copy  of  each  comment  and  rebuttal 
comment  must  also  be  sent  to  Mr.  Kevin 
Connors.  Chairman,  Chemical  Waste 
Transportation  Institute.  1730  Rhode 
Island  Ave.,  NW..  suite  1000. 
Washington.  DC  20036  and  to  Edwin  J. 
Adams.  Esq  ,  City  Attorney.  City  Hall. 


375  Carolina  Avenue.  Chester.  WV 
26034.  A  certification  that  a  copy  has 
been  sent  to  each  person  must  also  be 
included  with  the  comment.  (The 
following  format  is  suggested:  "I  hereb> 
certify  that  copies  of  this  comment  have 
been  sent  to  Messrs.  Connors  and 
Adams  at  the  addresses  specified  in  the 
Federal  Register.") 

TOR  FURTHER  INFORMATIOH  CONTACT: 
Edward  H.  Bonekemper.  III.  ,\.ss:start 
Chief  Counsel  for  Hazardous  Materials 
Safety.  Office  of  the  Chief  Counsel 
(DCC-10).  Research  and  Special 
Programs  Administration.  202-36ev-4400; 
Jerry  W.  Emerson.  Traffic  Control 
Division  (HHS-32),  Office  of  Highway 
Safety.  202-366-2218;  or  Raymond 
Cuprill  or  Eric  Kuwana,  Office  of  Chief 
Counsel.  Federal  Highway 
Administration.  202-366-0834,  400 
Seventh  Street.  SW..  Washington,  DC 

SUPPLEMENTAHY  INFORMATION: 

1    Background 

The  preemption  provisions  of  the 
Hazardous  Materials  Transportation 
Act  (HMTA),  49  App.  U,S.C.  1801  et  seq.. 
were  amended  by  the  Hazardous 
Materials  Transportation  Uniform 
Safety  Act  of  1990  (HMTUSA),  Public 
Law  101-615.  The  Research  and  Special 
Programs  Administration's  (RSPA's) 
regulations  have  been  revised  to  reflect 
these  changes.  56  FR  8616  (Feb  28  1991); 
56  FR  15510  (Apr.  17. 1991). 

With  two  exceptions  (discussed 
below).  Section  105(a)(4)  of  the  HMTA 
(49  App.  U.S.C.  1811(a)(4)).  preempts 
"any  law.  regulation,  order,  ruling, 
provision,  or  other  requirement  of  a 
State  or  political  subdivision  thereof  or 
an  Indian  tribe"  which  concerns  a 
"covered  subject"  and  "is  not 
substantively  the  same"  as  any 
provision  of  the  HMTA  or  any 
regulation  under  that  provision 
concerning  that  subject.  The  "covered 
subjects "  are  defined  in  Section 
105(a)(4)  as: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials. 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials. 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents, 
(iv)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials. 

(v)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 


package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 

of  hazardous  materials. 

RSPA  has  issued  a  NOTICE  OF 
PROPOSED  RULEMAKING  proposing  a 
specific  definition  for  the  term 
"substantively  the  same,"  56  FR  36992 
(Aug.  1.1991)" 

In  addition,  Section  105(b)t4)  of  the 
HVfTA,  49  App  use  §  1804(b|(4). 
addresses  the  preemption  standard 
apphcable  to  hazardous  ma'enals 
routing  designations.  Effective  two  years 
after  the  issuance  of  regulations  by  the 
Secretary  of  Transportation  establishing 
Federal  standards  applicable  to 
hazardous  matenais  routing 
designations,  any  highway  routing 
designation  not  made  in  accordance 
with  such  Federal  routing  standards 
would  be  preempted  by  the  HMl  A,  The 
statute  describes  the  standards  and 
factors  that  are  to  be  incorporated  in  the 
regulations. 

The  Secretary  of  Transportation  has 
delegated  responsibility  for  all  issues 
related  to  the  highway  routing  of 
hazardous  materials  to  the  FHWA.  56 
FR  31343  (July  10,  1991).  The  FHWA  will 
issue  regulations  implementing  the 
HMTUSA  amendments  that  relate  to 
hazardous  materials  highway  routing, 
including  the  promulgation  of  Federal 
routing  standards  and  procedures 
governing  the  issuance  of  related 
preemption  determinations  and  waivers 
of  preemption.  For  purposes  of  this 
notice,  any  preemption  determination 
made  by  the  FHWA  will  be  issued 
pursuant  to  the  authority  granted  by  the 
HMT-A  and  in  accordance  with  existing 
regulations  (49  CFR  107.203  et  seq  ), 
except  that  the  determination  will  be 
issued  by  FHWA's  Associate 
Administrator  for  Safety  and  System 
Applications. 

Finally,  section  112(al  of  the  tfMTA. 
49  app  U.S.C.  1811(a),  provides  that, 
with  two  exceptions  discussed  below. 
State,  political  subdivision  and  Indian 
tnbe  requirements  not  covered  by 
Sections  105(al  or  105(b)  provisions  are 
preempted  if — 

(11  compliance  with  both  the  State  or 
political  subdivision  or  Indian  Tribe 
requirement  and  any  requirement  of  (the 
HMT.'\)  or  of  a  regulanon  issued  under  (the 
HMT.'M  is  not  possible,  (or) 

(2)  the  State  or  political  subdivision  or 
Indian  tnbe  requirement  as  applied  or 
enforced  creates  an  obstacle  to  the 
accomplishment  and  execution  of  (the 
HMTA  I  or  the  regulations  issued  under  [the 
HMTA)  *  *  * . 

As  indicated  in  the  preamble  to  the 
final  regulation  implementi.ng  the 
HMTUSA  preemption  provisions.  56  FR 
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at  8617  (Feb.  28. 1991).  section  112 
codifies  the  "dual  oompUance"  and 
"obstacle"  standards  which  RSPA 
previously  had  adopted  by  reguiation 
and  used  in  issuing  its  advisory 
inconsistency  rulings. 

The  two  exceptions  to  preemption 
referred  to  above  are  for  (1)  State,  local 
or  Indian  tribe  requirements  "otherwise 
authorized  by  Federal  law"  and  (2) 
State,  local  or  Indian  thbe  requirements 
for  which  preemption  has  been  waived 
by  the  Secretary  of  Traiwportation. 

All  of  the  above-described  preemption 
standards  are  incorporated  in  49  CFR 
107.202. 

Section  112(c)  of  the  HMTA  provides 
for  issuance  of  binding  preemption 
determinations  to  replace  the  advisory 
inconsistency  rulings  previously  issued 
by  RSPA.  Any  directly  affected  person 
may  apply  for  a  determination  whether 
a  State,  political  subdivision  or  Indian 
tribe  requirement  is  preempted  by  the 
HMTA.  Notice  of  the  appUcatkwi  must 
be  published  in  the  Federal  Re^ster, 
and  the  applicant  is  precluded  from 
seeking  judicial  relief  on  that  issue  for 
180  days  after  filing  the  application  or 
until  the  preemption  determination  is 
issued,  whichever  occurs  first.  A  party 
to  a  preemption  determination 
proceeding  may  seek  judicial  review  of 
the  determination  m  U.S.  district  court 
within  60  days  after  the  determination 
becomes  final. 

The  Secretary  of  Transportation  has 
delegated  authority  to  issue  preemption 
determinations  concerning  highway 
routing  issues  to  the  FHWA  and  those 
concerning  all  other  hazardous 
materials  transportation  issues  to  RSf^A 
56  PR  31343  (July  10.  1991).  RSPAs 
Associate  Administrator  for  Hazardous 
Materials  Safety  will  issue  RSPAs 
determinations,  and  FHWA's  Associate 
Administrator  for  Safety  and  System 
Applications  will  issue  FHWA's 
determinations.  Regulations  concerning 
preemption  determinations  were  issued 
on  Februarv  28, 1991  [56  FR  8616),  and 
are  at  49  CFR  107.203-211  and  107.227. 

Because  CWTTs  application  concerns 
highway  routing  issues  and  non- 
highway  routing  issues,  DOT  will  issue 
one  or  more  preemption  determinations 
FHWA  will  address  highway  routing 
issues,  and  RSPA  will  issue  non- 
highway  routing  issues.  Final  decisions 
on  these  issues  may  not  be  forthcoming 
until  rulemaking  to  implement  hfMTLISA 
is  completed. 

Preemption  determinations  do  not 
address  issues  of  preen^tion  arising 
under  the  Commerce  Clause  of  the 
Constitution  or  under  statutes  other  than 
the  HMT.^  unless  it  is  necessary  to  do 
so  in  order  to  determine  whether  a 
requirement  is    otherwise  authorized  by 


Federal  law."  A  State,  local  or  Indian 
tribe  requirement  is  not  "otherwise 
authorized  by  Federal  law"  merely 
because  it  is  not  preempted  by  another 
Federal  statute.  Coiorado  Pub.  UuUues 
QwTJ/n'n  V.  Harmon.  No.  f»-12»e  (10th 
Cir.  Dec.  16. 1991).  reversing  No  tifr-Z- 
1524  (D.  Colo.  1989). 

In  issuing  preemptKin  determinHtions 
under  the  HMTA  RSPA  and  FHWA  «rv 
guided  by  the  principles  enunciated  in 
Executive  Order  No.  12J12 
entitled"Federalism'  (52  FR  41685.  OcL 
30.  1987).  Section  4(aj  of  that  Extcutivc 
Order  authorizes  preemption  of  state 
laws  only  when  the  statute  contains  an 
express  preemption  provisioa  there  ii 
other  firm  and  palpable  evidence  of 
Congressional  intent  to  preempt  or  the 
exercise  of  state  authority  directly 
conflicts  with  the  exercise  of  Fedem! 
authority.  The  HMT.A,  as  discAissed 
herein,  contains  several  express 
preemption  provisions.  The  preemption 
standards  have  been  inrorpornted  in  the 
regulations  at  49  CFR  107202 

2.  The  Application  for  a  Preemption 
Determination 

On  December  19. 1991,  the  Chemiail 
Waste  Transportation  Institute 
submitted  the  following  appiicatioR  for  ^ 
preemption  determination: 

Before  the  United  States  Department  of 
Transportation,  Office  of  Hazardous 
Materials  Safety 

PetUion  for  a  E>etrrmina!»or  of  Prwmpiuin 

Concemmjj  the  City  of  Che»ipr.  Wff."*!  Virginia 
Ordinance  No.  305.  Transporlaiion  of 
Hazardous  Waste 

PeUUoner:  National  So! fd  Wustes 
Management  AssocioUon  cut  Beiiaifirf 
the  CheirucaJ  Wasle  Transportaikui 

Institute 

Dfc*'mben9.  1961. 

Introduction 

The  National  Solid  Wastes 
Management  Association  (NSWM.^j  is  a 
trade  assoaation  represen'nj^  more 
than  2.000  pnvate  waste  serv  ilp  firm.s  m 
the  United  Stales  and  Canada  NSWMA 
also  has  a  corresponding  relationship 
with  members  in  over  a  dozen  countnes 
around  the  globe.  The  membership  of 
the  Association  includes  firms  and 
individuals  engaged  m  every  aspect  of 
solid  and  hazardous  waste  nwinagement, 
waste  reduction,  transportation, 
rerycling  and  reuse  The  Chemtciii 
Waste  Transportation  institute  |CWTI) 
;s  a  part  of  the  NSWMA  consisting  of 
c  ommercial  firms  speciaiiring  m  ttie 
transportation  of  hazardous  wastr,  by 
truck  and  rail,  from  its  point  of 
generation  to  its  management 
destination.  CWTI's  members  arc  b<irh 


pnvate  and  for  hire  campr^  fh«t  o;..'^  i-i 
m  interstate  ami  mtraslalr  rnrrmi'"  » 
includinR  pointji  to   froni  anti  ;Hrriu8h 
Chester,  West  Virgiiwa, 

1  n  response  to  the  possibility  of 
nrreasfd  transportation  of  hazardous 
waste  throush  the  City  of  Chester,  West 
Virpnia  (C!'\    cn.'onte  to  a  soon  to  be 
iipenifinn,H!  haza'-i:  ■,;i  waste  incinerator 
m  F>iist  l,i\cf-;M'i  ,  ( St.!'.,  the  City  Council 
enacted  Ordinance  305  regarding  the 
transportation  of  hazardous  waste 
(Ordinance).'  (Copy  enclosed)  While 
the  openiz\g  of  the  incinerator  most 
likely  will  increase  hazardous  waste 
transportation  through  the  City,  local 
geAeraton  of  hazardous  waste  have 
been  traosportiag  suck  wasle  from  the 
City  for  years.  Nevertheless,  oo  iocideni 
invo'ving  the  release  of  hazardous 
A, isle  h^s  ev«  r  twen  reported  in 
(;h«;i.ter  '  in  the  absence  of  any  known 
incidentk  ihe  City  will  have  great 
difficulty  showing  )u>w  the  requirements 
contained  in  Us  Ordinance  \at!1  rnhaocc 
safety;  iij  fact  w»   t»eili  v<    ':»:■  iipl'.'^ite 
rep'.iit  will  hkeiy  occur. 

At  the  name  time,  the  City  failer*  to 
cxm&jder  the  ramifications  tl;.i'  nii>;:*-it 
"x'fall  siirrnundinj  Junsdictions  il 
<)""t  rs  of  bazjirdjus  waste  chose  to 
:'\r"iss  the  (^itv  ra'her  •tm-   adhere  toils 
rpC)'..iL'»''mt'nts.  ^  Neittir:  v*,is  'iif  ("''v 
'novwi  to  reconsRlfrr  I's  :i..    ;  \  i;    ,  i^htof 
i  if,-tr  ( .onK-TSSioniii  inic:,"  'j..,-/  „jr,i;'rjnB 
,'iationai  stantliinls  KcverT:  rt  r  "«r. sport 
of  hazardous  materials,  includinj?  waste. 
The  preemptive  ['(iwf"-";  c-.ijnted  the 
De;i'irt!TU"r!  '.■■'  I  rrfnsp    -^'\<x\  [DCfT) 
piirs(i,^ni  it)  st'(.tujn.s  Ui.'i  .i'ld  112  of  the 
iiaMrdous  .Maienat*  I r jiisportatjoa 
,^(!;i^MT.^!  US  .imcndedby  the 
Hazardous  Matenais  Tranmxvlation 
Undcirm  .SalVn  Ai't  vi  1:+*  '  U-iyO 
Arrendroenrsi.  .irf  intended  "to  preclude 
a  rniiit.pl'i  :'v  i  :'  '■t,)te  and  local 
regulations  nno  'he  fotential  for  varying 
8!^  ^^'  !   .15  txjnf'hciiriji  rr'V'iiations  in  dv 
ar»'cj  iif  hazarOoiis  materi.ns 
transportation.    *  Whiie  it  is  true  that 


'  The  ej(t«lCT»ce  of  ft»  E»»t  LivCTpoo)  faorlrty  w«t 
cited «tlkt  rmtnr  <',-  ttw  <  .'dinancc  by  Eswm  ) 

Art— 11  rit)   '      ii  '  It  tppbone  convcTMlioii 

with  CynlKia  Hilloft.  NSWMA.  oa  November  25. 
1991 

•  See  dittt  of  rt»e  liifutiiwtion  System*  Brsnrh. 
Office  of  HasacdoM  Materia)*  Sorfety.  US 
Departmem  al  TraBsportatJon  (1977-1990) 

'  Detptte  Jbc  Seorelar/i  iaiy  M,  1981  <iel«f)«tian 
of  authonty  which  defen  aialters  involving  the 
leleclion  of  routes,  inctuding  llmilatlont  and 
restriction*,  to  the  FHWA.  nowheie  id  the 
Ordinance  does  the  word  "route"  appear  We 
submit  that  ooleas  aad  until  FHWA  (inalises  it* 
routes  cnlena  ^ursuaat  \o  section  105(b4  of  the 
HMTA  as  amended,  the  matters  in  Ihi*  pelrlion  are 
appropriate  for  consideration  by  OtlMSeven  ifooe 
or  more  of  them  readt  in  awlor  cBmers  volunlarily 
"coutiiW"  aremmd  the  otty. 

*  S.  Repl.  No.  1192. 93rd  Cong  .  2d  Ses*  37  [197*1 
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the  HMTA  does  not  "totally  preclude 
state  or  local  action  in  this  area. 
Congress  intended,  to  the  extent 
possible,  to  make  such  state  or  local 
action  unnecessary.  The 
comprehensiveness  of  the  (Hazardous 
Materials  Regulations  (HMR)).  issued  to 
implement  the  HMTA.  severely  restricts 
the  scope  of  historically  permissible 
state  or  local  activity."  * 

.•\pplying  these  principles  to  the 
numerous  requirements  in  the  City 
Ordinance  set  forth  below,  we  submit 
tnat  the  foHowing  requirements  of  the 
Ordinance  must  be  preempted. 

•  Definition  of  Covered  Materials 

Section  1  defines  the  term  "hazardous 
waste"  to  mean  "any  waste  or 
comDination  of  wastes  which  pose  a 
substantial  present  or  potential  hazard 
to  human  health  or  living  organisms 
because  such  waste  or  combination  of 
wastes  are  non-degradable  or  persistent 
in  nature  or  because  they  can  be 
biologically  magnified,  or  because  they 
can  be  lethal,  or  because  they  may 
otherwise  cause  or  tend  to  cause 
detrimental  cumulative  effects,  and  any 
substance  that  is  defined  as  a  hazardous 
waste  by  the  federal  government  or  by 
the  laws  of  this  state."  (Emphasis 
added.)  The  use  of  the  conjunction 

and"  and  the  distinction  between  "any 
waste"  and  "any  substance"  suggests 
that  the  City  intends  a  definition  of 
hazardous  waste  far  broader  than  that 
hsted  and  regulated  by  the  federal 
government.  In  fact,  the  Ordinance,  as  it 
applies  to  every  "hauler"  of  "City- 
defined  hazardous  waste"  regardless  of 
quantity,  could  mean  that  an  auto  owner 
transporting  waste  oil  to  a  collection  site 
would  need  a  $20  miUion  bond  to  travel 
at  night  as  well  as  a  police  escort,  and 
would  forfeit  he/r  car  if  the  taillight  was 
burned  out. 

Congress  felt  so  strongly  about  the 
federal  prerogative  to  regulate 
haza.-dous  materials  in  certain  areas, 
including  the  designation  of  hazardous 
materials,  that  a  new  standard  of 
preemption  was  crafted  in  the  1990 
Amendments.'  The  standard  preempts 
any  political  subdivision  requirement  in 
the  listed  subject  areas  that  is  not 
"substantively  the  same  as"  the  federal 
standard  or  regulation.  Section  1  fails  to 
meet  the  "substantively  the  same  as" 
test  w\ih  regard  to  the  designation  of 
hazardous  materials. 

•  Pre-notification 

Section  2  provides  that  each 
transporter  of  hazardous  waste  must 


notify  the  chief  of  police  24  hours  in 
advance  of  entering  the  City's  limits.  On 
numerous  occasions,  DOT  has  found 
that  advance  notice  requirements  of 
hazardous  materials  transportation  are 
inconsistent  with  the  HMTA  and  the 
HMRs.'  Local  requirements  have  the 
potential  to  delay  and  redirect  traffic.  In 
fact,  section  2  goes  on  to  mandate  that 
transporters  proceed  to  a  "staging  area." 
Even  if  no  further  activities  transpire  at 
the  "staging  area,"  the  subject  vehicle 
would  be  detoured  from  the  direct  route 
of  travel.  "Delay  in  such  (hazardous 
materials)  transportation  is  incongruous 
with  safe  transportation."  •  DOT  has 
also  ruled  that  "the  mere  threat  of  delay 
may  redirect  commercial  hazardous 
materials  traffic  into  other  jurisdictions 
that  may  not  be  aware  of  or  prepared  for 
a  sudden,  possible  permanent,  change  in 
traffic  patterns."  • 

•  Vehicle  Inspection 

Section  3(A)  requires  all  vehicles 
transporting  hazardous  waste  to  be 
inspected  for  leaks  and  defects  each  and 
every  time  the  vehicle  transits  the  City, 

While  what  constitutes  "defects"  is 
not  spelled  out  in  the  Ordinance,  we 
assume  "defects"  refers  to  the  physical 
condition  of  the  vehicle.  Even  so,  the 
authority  to  search  for  unnamed 
"defects"  could  provide  the  City  with 
unfettered  discretion  in  areas 
exclusively  reversed  to  the  Federal 
Government.*"  49  CFR  part  396  provides 
for  periodic  vehicle  inspections  and, 
pursuant  to  section  210  of  the  Motor 
Carrier  Act  of  1984,  vehicles  which  pass 
the  inspection  provided  for  in  49  CFR 
part  396  must  be  recognized  as  valid  in 
all  other  jurisdictions  for  one  year  from 
the  date  of  the  inspection.  While  49  CFR 
part  396  is  technically  a  part  of  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  and  not  the 
HMRs,  the  HMRs  do  reference  and 
compel  compliance  with  the  FMCSRs." 
Moreover,  OHMS  has  recently  proposed 
to  assert  direct  authority  over  the 
FMCSRs  when  hazardous  materials 
transportation  is  involved.'*  Other 
federal  regulations  cover  procedures  to 
insure  that  package  failures  do  not  occur 
and  procedures  to  follow  in  the  event  of 
a  release.*'  The  City  has  not  shown 


»  See  55  ra  36,  737  (Sept.  6.  1990). 
•  See  PL  101-615  »ect)on  105(8M4)(B)  (i)  and  (a) 
{4HA). 


'  See  Inconsistency  Rulings  (IRy-ft  IR-8(A);  IR-16: 
lR-28;  lR-30;  and  IR-32. 

•  See  IR-2.  44  FR  75566.  75571. 

•  See  IR-3.  46  FR  1S919. 19821. 

">  See  IR-22.  52  FR  46582  (December  6. 1987). 

"See  49  CFR  177.804. 

'»  See  HM-166X.  56  FR  37505  (August  7, 1991). 

"  See  49  CFR  173.24:  49  CFR  171 15  «  .16;  49  CFR 
177.854;  49  CFR  172  subpart  C;  40  CFR  3023;  and  40 
CFR  355.4a 


how  the  federal  requirements  have  been 
deficient.  Indeed,  as  noted  above,  no 
incidents  involving  hazardous  waste 
have  ever  been  reported  to  the 
Department.  Since  the  City  has  not 
established  unique  conditions  that  may 
exist  in  Chester,  we  must  assume  that  a 
finding  of  consistency  for  this 
requirement  would  invite  similar  actions 
by  any  or  all  of  the  30,000  political 
jurisdictions  in  the  United  States.  Such  a 
result  would  be  at  odds  with  a  primary 
goal  of  the  liMTA,  as  amended,  namely. 
to  "preclude  a  multiplicity  of  state  and 
local  regulations  and  the  potential  for 
varying  as  well  as  conflicting 
regulations  in  the  area  of  hazardous 
matenals  transportation."  Consequently, 
section  3(Aj  of  the  Ordinance  should  be 
preempted  under  the  "obstacle  '  test. 

•  Bonding 

The  Ordinance  prescribes  several 

conditions  when  bonds  must  be  posted. 
In  section  3(A).  a  transporter  of 
hazardous  waste  must  post  a  SlO  million 
cash  bond,  or  a  bond  in  like  amount 
guaranteed  by  a  corporate  surety  if 
during  the  vehicle  inspection  a  leak  or 
defect  is  discovered.  In  section  3(C), 
transporters  traveling  on  City  roads 
from  sundown  to  dawn  must  post  a  $20 
million  cash  bond,  or  a  bond  in  like 
amount  guaranteed  by  a  corporate 
surety. 

The  City  does  not  give  credit  to 
transporters  of  hazardous  waste  for  the 
financial  responsibility  requirements 
imposed  pursuant  to  49  CFR  387.7  and 
387.9.  In  recognition  of  these 
requirements,  DOT  has  earlier  found 
that  the  absence  of  a  bonding, 
insurance,  or  indemnity  requirement  in 
the  H\fR  is  a  "a  reflection  of  (DOTs) 
determination  that  no  such  requirement 
is  necessary  and  that  any  such 
requirement  imposed  at  the  state  or 
local  level  is  inconsistent  with  the 
!-{\fRs."'*  Moreover,  the  clearly 
excessive  bond  requirements,  almost 
confiscatory,  expose  the  Ordinance  for 
what  It  truly  is — a  bald  attempt  to  stop 
transportation  of  hazardous  wastes 
through  the  City  unrelated  to  any 
legitimate  local,  public  health  or  safety 
needs. 

•  Police  Escort 

Section  3(B)  forbids  transporters  to 
travel  in  the  City  without  a  police  escort. 

DOT  has  found  that  requirements  for 
carriers  to  delay  for  escorts  involving 

radioactive  materials  (RAM) 
transportation  is  inconsistent.'*  If  DOT 


'*  See  iR-25,  54  FR  1630a.  \(S3U. 
"See  IR-15. 
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can  find  state  and/or  local  requirements 
for  escorts  inconsistent  and  preempted 
for  RAM  shipments,  surely  the 
Department  will  find  preemption  for 
such  escort  requirements  and  the  delay 
they  impose  for  other  types  of  less 
hazardous  matenals,  including  wastes 
which  are  usually  the  spent  byproduct 
of  pure  materials. 

•  Time-of-Day,  Conditmn-of- Weather 
Restrictions 

Section  3(C)  provides  that 
transporters  may  travel  only  during 
times  dictated  by  the  chief  of  police.  bi,:f 
in  no  case  may  travel  be  authonzed 
during  periods  of  air  inversion  or  dunng 
periods  of  inclement  weather  or  within 
48-hours  of  when  these  weather 
conditions  have  occurred  or  are  forecast 
to  occur.  Nor  may  transporters  travel 
through  the  City  during  the  period 
commencing  one  hour  before  and  ending 
one  hour  after  any  elementary  or 
secondary  school  within  the  City  is  in 
session.  Also,  any  travel  between  sunset 
and  sunse  is  subject  to  "extra  safety 
precautions."  While  inclement  weather 
is  defined  as  "ram.  sleet,  snow  freezing 
conditions,  and  winds  of  forty  miles  per 
hoar  or  more,  including  gusts."  there  is 
no  explanation  of  what    extra  safety 
precautions"  might  entail. 

The  City  can  claim  no  unique  status 
with  regard  to  weather  conditions.  If 
any  of  the  conditions  suggested  by  the 
City  were  upheld  by  the  Department 
then  federal  regulations  should  be 
adjusted  so  that  all  I'mted  Stales 
citizens  may  benefit  from  the  enhanced 
safety  conditions,  not  just  those  resident 
in  the  City,  in  fact,  the  predictable 
delays  at  the  City  limits — in  some  cases 
stretching  into  days — and/or  redirecticn 
of  commencal  hazardous  matenals 
traffic  into  other  junsdications  that  will 
result  from  the  imposition  of  these 
weather  condition  restnciions  impose 
unacceptable  safety  risks  on  those  non- 
City  jurisdictions.  The  City  has  made  no 
assessment  of  where  diverted  or 
delayed  hazardous  waste  traffic  would 
go,  nor  has  it  considered  the  burdens  on 
commerce  because  of  the.se  delays.  For 
these  reasons,  DOT  has  already  found 
such  requirements  inconsistent  and 
preempted.'*  The  City  can  always 
petition  for  a  change  in  the  rules 
pursuant  to  49  CFR  106.31  and/or  49 
CFR  389.31  if  it  wants  to  pursue  this 
matter. 

.•\gain,  the  City  s  assertion  of 
unfettered  authonty  to  determine  at  will 
what  "extra  safety  precautions"  might 


be  imposed  with  no  opportunity  for 
public  review  and  comment  should  be 
preempted.  Clearly,  the  burden  is  on  the 

City  to  disclose  what  "extra  safety 
precautions"  it  has  m  mind  and  to 
demonstrate  how  safety  is.  if  at  ail, 
improved. 

•  Following  Distances 

Section  3(Fj,  among  other  things, 
prohibits  a  m.otor  carrier's  vehicle  from 
following  within  150  feet  of  any  vehicle 
other  than  the  police  escort  vehicles."  In 
the  first  place,  we  submit  that,  for  the 
most  part,  the  requirement  for  following 
distances  is  unnecessary  inasmuch  as 
section  3(B)  provides  that  "haulerfs) 
may  or.ly  travel  with  a  police 
escort*   *   *"  [Emphasis  added.) 

However,  the  City  s  Ordinance  may 
require  vehicles  to  observe  a  150  foot 
foilowmg  distance  to  the  extent  that 
vehicles  travel  to  the  City's  "designated 
staging  area"  fDS.A)  where  the  vehicle 
inspection  will  take  place  and  the  police 
escort  assigned.  Since  the  Ordinance 
does  not  specify  where  the  DSA  will 
be — at  a  place  outside  City  limits,  at  the 
corporate  limits,  or  inside  the  City — we 
cannot  know  to  what  extent  the  150  foot 
following  distance  may  apply.  We  are 
aware  that  in  the  matter  of  Montevallo, 
Al  (IR-32)  DOT  found  requirements  for 
fullowing  distances  consistent.'^ 
However,  if  following  distance  provision 
is  applicable,  we  believe  that  safety  is 
not  served  and  that  the  requirement  fails 
the  "obstacle"  test  and  should  be 
rejected  for  the  reasons  articulated  in 
the  NSWMA/CWn  partial  appeal  of 
IR-32.  (Copy  attached.)  Furthermore,  we 
vv'^uld  suggest  that  the  burden  to  show 
hviw  a  150  foot  following  distance 
enhances  safety  rests  with  the  City. 
Absent  such  a  showing  by  the  City,  the 
requirement  clearly  is  a  burden  on 
commerce  and  should  be  preempted. 

Finally,  if  DOT  reaches  the  same 
conclusion  we  did  that  the  City's 
definition  of  hazardous  waste  is 
preempted  because  it  is  not 
substantively  the  same  as  the  federal 
standard  then  "(aj  requirement  for 
compliance  with  an  inconsistent 
provision  is  itself  inconsistent."  '• 

•  Speed  Limits 

Section  3fF]  prov>des  that  vehicles 
rr:ti\  not  travel  at  speeds  in  excess  of  10 
milt'S  below  the  posted  speed  limit.  DOT 
has  issued  opinions  m  the  past  that  local 
t-affic  controls,  including  speed  limits, 
are  presumed  vahd  "  On  its  face,  it 


seem.s  t.^at  no  issue  exists.  However,  we 
submit  that  inasmucti  as  the  City  has 
singled  out  hazardnus  v»aste  from  al! 


other  hazardous 


i^  far  this 


Onlv  on  »  ra»e-by-<'-8»*  t«»it«  may  wph^H*-^ 
conditions  be  a  factor  lo  dtvert  or  h»)i  hazardous 
materials  shipments  h>  transportation 


"  Thf  VSWM,\  TAT]   s  appeeling  DOTi 
funding  that  foilowinR  di^tarK*  reqimrments  are 
consistent. 

'•  Se«  IR-5(A).  52  FR  13000, 13006. 

••  See  IR-2ft  and  IR-23;  and  IR-32. 


requirement  fr.,t  n  tun-  k  ss  to  do  with 
safety  a:ui  c:  i  t  'o  do  with  obstacles  to 
the  trans}>i>rt,-t)  r,  of  hazardous 
materials  wnn  h  happen  to  be  wastes — 
shipments  that  are  presumptively  safe 
based  on  their  compliance  with  federal 
regulations. 

•  Weight  Limits 

Section  3{G)  provides  that  no 
transporter's  vehicle  may  be  authorized 
to  travel  within  the  City  "if  the  vehicle 
weighs  within  10.000  pounds  of  any 
posted  weight  limitation,  including 
weight  imitations  for  bridges,  tunnels, 
and  roads."  (Emphasis  added.)  We 
submit  that  a  vehicle  need  aot  be 
subject  to  a  weight  limitation  if  the 
vehicle  is  not  going  to  travel  on  that 
section  of  n -n;    ir  through  that  tunnel, 
or  over  thai  ttr  !>,h  More  so  than  speed 
limits,  this  requirement  must  simply  be 
exposed  as  an  authorized  restraint  on 
the  transportation  of  hazardous 
materials.  Since  no  travel  is  authonzed 
without  escort  it  is  unlikely  that  a 
vehicle,  with  escort  would  travel  over 
weight-limited  bridges,  tunnels  and 
roads  in  the  City.  Vehicles  should  only 
be  required  to  satisfy  the  weight 
requirements  that  exist  on  the  route 
taken  into,  through,  or  out  of  the  City. 

Moreover,  the  effect  of  the  weigh  limit 
might  also  artifically  reduce  the  quantity 
of  cargo  that  may  be  carried  in  the 
vehicle  while  it  is  within  City  limits.  No 
justification  is  given  for  this  limitation 
other  than  to  generically  assert  that  the 
requirements  of  the  Ordinance  as  a 
whole  are  "intended  to  protect  the 
health  and  safety  of  the  (City's)  citizens 
from  unnecessary  dangers  posed  by  the 
transportation  of  hazardous 
waste 

However,  the  action  of  the  City  might 
in  fact  increase  hazardous  waste  truck 
traffic  in  the  City  because  it  will  take 
more  trucks  to  carry  the  same  load.  On 
the  other  hand,  if  a  transporter  were  to 
undertake  "break  and  bulk" 
activities  *°,  as  a  response  to  the  City's 
weight  restriction,  the  City  has  not 
considered  the  larger  potential  of 
release  and  damage  that  results  from 
loading  and  unloading  operation* 
associated  with  break  and  bulk 
activities  as  cargos  enter  or  leave  the 
City.  Incidents  most  frequently  occur 
during  loading  and  unloading 


">  "Break  and  balk  activities  refer  lo  ttepa 
Involvtag  the  o0-t»adiag  <A  carjo  and  step*  lo 
consolidate  carta. 
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operations.^'  To  the  extent  that 
hazardous  wastes  are  packed  and 
repacked  during  bulk  and  break 
activities,  not  for  the  purpose  of 
increasing  transportation  efficiencies, 
but  merely  to  comply  with  the  City's 
Ordinance,  the  requirement  is 
preempted  pursuant  to  section 
105(a)(4)(A)  of  the  HMTA.  as  amended. 

•  Fees 

Aside  from  the  steep  costs  associated 
with  the  bonding  requirements,  the 
Ordinance  also  provides  that 
transporters  must  pay,  in  advance,  for 
the  costs  of  the  vehicle  inspection  and 
the  police  escort.  The  fees  are  to  be 
determined  and  set  by  the  chief  of 
pol;ce. 

The  Ordinance  provides  no  advance 
notice  and  opportunity  for  pubhc 
comment  on  the  fee  schedules;  nor, 
apparently,  are  the  fee  schedules  subject 
to  approval  by  the  City  Council.  Worse, 
the  Ordinance  contains  no  guidance 
suggesting  that  the  amount  of  the  fees 
should  be  limited  to  the  actual  costs  of 
performing  the  vehicle  inspection  or 
providing  the  police  escort.  One  can 
assume,  therefore,  that  the  chief  of 
police  is  free  to  arbitrarily  set  and 
change  fees  at  will.**  Furthermore,  the 
fees  only  apply  to  the  shipment  of 
hazardous  waste,  as  opposed  to  all 
hazardous  materials  in  the  same  hazard 
classes.  Section  112(b)  of  the  HMTA,  as 
amended,  provides  that  fees  collected  in 
connection  with  the  transportation  of 
hazardous  materials  must  be 
"equitable."  The  dictionary  defines 
"equitable"  to  mean  "dealing  fairly  and 
equally  and  with  all  concerned."  We 
submit  that  the  standard-less  grant  of 
authority  to  the  chief  of  police  to  set  fee 
schedules  which  apply  only  to  select 
hazardous  materials  simply  because 
they  are  wastes  cannot  be  "equatable" 
because  materials  posing  similar  risks  in 


' '  Transportation  of  Hazardous  Materials.  Office 
of  Technology  Assessment.  1986.  p.  25. 

"  This  standard-less  provision  Is  fraujiht  with 
abuse  Courts  have  applied  the  void  for  vagueness 
doctnne  to  invalidate  statutes,  administrative 
regulations  and  municipal  ordinances  which  utilize 
over-broad  or  unclear  standards.  The  US  Supreme 
Court  has  long  held  thai  "(a|  statute  which  either 
forbids  or  requires  the  doing  of  an  act  in  terms  so 
vague  that  men  of  common  intelligence  must  guess 
at  Its  meaning  and  differ  as  to  its  application 
violates  the  first  essential  of  due  process  of  law." 
Conolly  v.  Cenervl  Construction  Cot.  289  U.S.  385, 
391  (1926).  See  also.  Ceo-Tech  Reclamation 
Indusl'tes.  Inc.  v.  West  Virginia  Depart  of  Natural 
Resources.  886  F.2d.  662  (4th  Cir,  1989)  (Voiding  for 
vagueness  a  landfill  citing  law  that  allowed  permit 
denial  based  on  "public  sentiment.");  State  ex  rel 
Casey's  General  Stores.  Inc.  v.  City  Council  of 
Solem.  699  S.W  2d.  775  (MO  App.  1985)  (Void  for 
vagueness  doctnne  applied  to  repudiate  a  liquor 
license  ordinance  which  prohibited  its  Issuance  to 
'ilores  "located  outside  the  business  dislnct  of  the 
City."  "Business  district"  was  not  defined. 


transportation  are  treated  differently 
and  no  measures  exist  to  insure  that  the 
fee  schedules  are  in  fact  applied  fairly 
and  equally.  The  provisions  of  the 
Ordinance  respecting  the  levying  of  fees 
should  be  preempted  pursuant  to 
Section  112(b). 

•  Penalties 

Section  4  provides  for  penalties.  Of 
particular  concern  is  the  penalty  that 
provides  for  vehicle  forfeiture  to  the  City 
if  any  vehicle  used  to  transport  any 
hazardous  waste  enters  in  violation  of 
the  Ordinance. 

While  DOT  may  not  have  a  duty  to 
concern  itself  with  the  fact  that  there  are 
no  due  process  procedures  spelled  out  in 
the  Ordinance,  DOT  is  concerned  with 
compliance  because  safety  is  enhanced 
as  compliance  rises.  An  underlying 
premise  of  the  HMTA,  as  amended,  is  to 
foster  compliance.  Congress  realized 
that  compliance  is  not  advanced  when 
state  and  local  requirements  "vary  from 
Federal  laws  arjd  regulations  *  *  * 
thereby  creating  the  potential  for 
unreasonable  hazards  in  other 
jurisdictions  and  confounding  shippers 
and  carriers  which  attempt  to  comply 
with  multiple  and  conflicting  •  •  • 
requirements."  *'  Yet,  the  City  gives  no 
indication  of  how  transporters  will  be 
notified  of  the  requirements  so  that  a 
transporter  might  comply. 

If  the  City  actually  implements  its 
vehicle  forfeiture  requirements,  we 
would  respectfully  request  that  its 
compliance  as  a  transporter  of 
hazardous  waste  be  affirmed.  We  do  not 
believe  that  the  City  has  considered  its 
liabilities  and  the  environmental  risks 
that  it  assumes  by  confiscating  vehicles 
carrying  hazardous  waste.  We  question 
whether  the  City  has  registered  with  the 
US  Environmental  Protection  Agency 
(EPA)  and  otherwise  complies  with  the 
requirements  of  40  CFR  part  283. 
Likewise,  we  question  whether  the  City 
has  insurance  or  other  means  to  cover 
liability  similar  to  that  required  by  49 
CFR  387,  as  well  as  whether  the  City  has 
the  necessary  state  permits  to  transport 
the  hazardous  waste  carried  in  the 
confiscated  vehicles.  There  are  no 
permitted  TSDFs  in  West  Virginia,  so 
the  City  will  have  to  engage  in  interstate 
transportation  to  move  the  hazardous 
waste  to  an  approved  treatment  or 
disposal  site.  Each  of  the  states 
surrounding  West  Virginia  require 
carriers  of  hazardous  waste  to  obtain  a 
separate  and  distinct  permit.  If  the  City 
does  not  intend  to  transport  the  waste  in 
the  confiscated  vehicle,  then  it  creates 
for  itself  a  loading/unloading  scenario 


\M;h  Its  attendant  risks,  if  the  waste  in 
thp  confiscated  vehicles  is  held  more 
than  ten  days  while  the  City  arranges 
alternate  transportation,  the  City  must 
apply  to  the  US  Environmental 
Protection  .Agency  for  a  storage  permit. 
We  question  whether  the  rights  of  the 
generator  of  the  hazardous  waste  have 
been  adequately  protected.  The 
generator  carries  "cradle  to  grave" 
responsibility  for  he/r  waste.  The 
generator  should  be  consulted  as  to  the 
disposition  of  the  waste  if  the  City 
confiscates  the  vehicle.  In  short,  the  City 
may  seriously  impair  safety  if  no  plans 
exist  to  manage  the  cargos  of  the 
vehicles  which  are  confiscated. 

Con.Jusion 

,'\i  some  time  in  the  past.  DOT  has 
already  found  each  of  the  requirements 
of  the  Ordinance  preempted  with  the 
exception  of  requirements  to  mark 
vehicles  according  to  DOT 
requirements,^*  to  produce  a  copy  of  the 
Uniform  Manifest  shipping  document 
when  requested,  and  requirements 
related  to  vehicle  traffic  control.  V*'e 
have  no  quarrel  with  the  provisions  to    . 
mark  vehicles  according  to  DOT 
requirements  and  to  produce  a  copy  of 
shipping  papers  when  requested  by  City 
officials.  We  see  these  requirements  as 
a  reaffirmation  of  federal  standards. 
After  careful  review  of  the  facts  of  the 
situation,  we  believe  DOT  will  find  as 
we  do  that  the  provisions  dealing  with 
traffic  controls  have  more  to  do  with 
restricting  transportation  of  hazardous 
waste  than  with  improvement  in  safety. 

In  all  other  matters,  we  see  no  reason 
for  the  Department  to  retreat  from  its 
previously  held  positions,  particularly  in 
light  of  Congress's  reaffirmation  of 
DOTs  primacy  in  the  regulation  of 
hazardous  materials  transportation  and 
the  strengthening  of  DOTs  authority  to 
deal  with  questions  of  preemption. 
Again,  we  do  not  see  how  the  Ordinance 
promotes  uniformity  with  Federal  laws 
and  regulations,  how  it  assists  shippers 
and  carriers  to  comply,  or  how  safety  is 
enhanced  in  a  reasonable,  adequate  and 
cost-effective  way. 

Finally,  the  City  has  failt^d  to  justify 
its  singling  out  of  hazardous  waste, 
which  is  found  in  all  DOT  hazard 
classes,  from  all  other  hazardous 
materials.  If  shipments  of  waste  Class  3 
materials  should  be  subject  to  these 
requirements,  then  all  Class  3  materials 
should  be  subject.  DOT  has  recognized 


"  See  Public  Law  101-615.  section  2(3). 


"  The  Ordinance  also  requires  vehicle  marking 
"according  to  '  *  *  the  Resource  Conservation  and 
Recovery  Act  (RCRA)."  We  are  unaware  of  any 
vehicle  marking  requirements  prescriljed  by  RCRA. 
Consequently,  we  are  at  a  loss  to  know  what 
marking  the  City  is  referencing. 
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the  inequity  of  certain  state  or  political 
subdivision  requirements  that  treat 
hazardous  waste  differently  from 
hazardous  materials  generally  sirr.ply 
because  they  are  hazardous  wastes.^'  It 
has  also  found  that  combinations  of 
requirements  when  applied  to  selected 
hazardous  materials,  constitute 
unauthorized  prior  restraints  on 
shipments  of  such  materials  "that  are 
presumptively  safe  based  on  their 
compliance  with  federal  regulations."  ^* 
Cumulatively,  the  requirement.*  imposed 
by  the  Ordiance  constitute  unauthorized 
prior  restraints  on  shipments  of 
hazardous  materials  that  are 
presumptively  safe  based  on  their 
compliance  with  federal  regulations. 

Therefore,  the  NSWMA/CWn 
believes  that  DOT  should  find  the 
requirements  of  the  City  Ordin-ince 
numbered  1  and  3fG)  should  be 
preempted  for  failing  to  be 
"substantively  the  same"  as  the  federal 
standard  pursuant  to  section  105,  and 
the  requirements  contained  in  sections 
2,  3(A),  3[B).  3(C1.  3fFl.  and  4  preempted 
for  failing  the  or  the  "obstacle"  test 
pursuant  to  section  112  of  the  HMT.A,  as 
amended. 

Certification 

I  hereby  certify  that  a  copy  of  this 
document  has  been  forwarded  to  Edwin 
}  .Adams.  City  Attorney.  City  Hall,  375 
Carolina  Ave..  Chester,  West  Virginia, 
26034. 

Respectfully  submitted. 
Kevin  Connors, 

Chairman,  Chemical  Waste  Transportation 
Institute. 
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•  Ordinance  of  the  City  of  Chesier,  West 
Virginia  Regarding  the  Transportation  of 
Hazardnu.s  Waste 

•  Letter  to  DOT  Regarding  Partial  Appeal  of 
inconsistf-ncy  Rulir.fi  \o  IR-32.  Ooci^et  No. 
IRA-46 

An  Ordinance  of  the  City  of  Chester,  West 
Virginia  Regarding  the  Transportation  of 
Hazardous  Wastes 

Be  it  Ordained  by  the  City  Council  of  the 
City  of  Chester 
This  enactment  is  intended  to  protect  the 

health  and  safety  of  the  municipality  s 
citizens  from  unnecessary  dangers  posed  t)\ 
the  transportation  of  hazardous  w«sfe  by 
ensuring  that  (i)  the  transportation  is 
effectuated  in  the  safest  possible  maruier, 
and  (n)  in  the  event  of  an  accident  that 
emergency  response  resources  are  m  place, 
prepared,  and  informed  of  the  hazardous 
waste  cargo,  to  enable  such  emergency 
response  resources  to  respond  qui'kly  and 
efficientiy, 


"See4eCFR  1-1  3(r.). 
"  See  IR-19.  52  FF  24*  K 


1   The  tprm  hazardous  waste  includes  any 
w.iste  or  combination  of  wastes  which  pose  a 
suti.stantial  present  or  potential  hazard  to 
human  health  or  living  organisms  because 
SI,  h  v\aste  or  cx)n:bination  of  wastes  are 
n.uidegrsdabie  or  persistent  m  nature  or 
because  they  can  be  biologically  magnified, 
or  because  they  can  be  lethal,  or  because 
they  may  otherwise  cause  or  tend  to  cause 
detrimental  cumulative  effects,  and  any 
substance  that  is  defined  as  a  hazardous 
waste  by  the  federal  Bovernment  or  by  the 
laws  of  this  state 

2.  Each  hauler  of  hazardous  waste 
(hereinafter  referred  to  as  a  "hauler")  must 
notify  the  chief  of  police  twenty-four  hours  in 
advance  of  any  hauling  of  hazardous  waste 
within  the  municipality's  limits,  and  then 
report  to  the  police  designated  staging  area 
as  directed. 

3.  Other  than  travelling  to  the  designated 
staging  area,  the  hauler  may  not  haul  any 
hazardous  waste  within  the  municipality's 
limits  unless  the  following  conditions  are 
met. 

A.  The  chief  of  police,  or  his  designated 
representative,  must  inspect  the  transporting 
vehicle  for  leaks  and  defects.  The  cost  of 
such  inspection  must  be  paid  in  advance  by 
the  hauler  according  to  a  rate  schedule 
established  by  the  chief  of  police.  In  the 
event  that  any  leak  or  defect  is  discovered, 
the  transporting  vehicle  may  not  be  moved 
unless  one  of  the  following  events  occur:  (i) 
Any  leak  or  defect  is  repaired  to  the 
satisfaction  of  the  chief  of  police  or  his 
designated  agent:  or  (ii)  The  hauler  posts  a 
ten  million  dollar  cash  bond,  or  a  bond  in  a 
like  amount  guaranteed  by  a  corporate  surety 
acceptable  to  the  chief  of  police  or  his 
designated  representative.  Nothwithstanding 
the  foregoing,  if  the  chief  of  police  or  his 
designated  representative  determines  that 
any  leak  or  defect  will  pose  an  unreasonable 
risk  to  the  health  and  safety  of  the  populace, 
then  the  transporting  vehicle  will  not  be 
permitted  to  leave  the  staging  area  until  the 
requisite  repairs  are  completed.  In  the  event 
that  the  hauler  elects  to  repair  any  leak  or 
defect  it  must  do  so  within  a  reasonable 
amount  of  time  to  be  determined  under  the 
circumstances  by  the  chief  of  police  or  his 
designated  representative,  taking  into 
account  any  condition  that  may  adversely 
affect  the  health  and  safety  of  the  community. 
If  the  hauler  fails  to  repair  any  leak  or  defect 
within  a  reasonable  amount  of  time  as 
determined  by  the  chief  of  police  or  his 
designated  representative,  the  chief  of  police 
or  his  designated  representative  may  cause 
the  necessary  repair  to  be  effectuated  with 
the  cost  of  such  repair  to  be  borne  directly  by 
the  hauler 

B  The  hauler  may  only  travel  with  a  police 
escort,  made  up  of  one  or  more  police 
vehicles  as  determined  necessary  by  the  chief 
of  police  or  his  designated  representative. 
The  cost  of  such  escort  shall  be  paid  in 
advance  by  the  hauler  according  to  a 
schedule  of  costs  established  by  the  chief  of 
p<5lice  or  his  designated  representative. 

C.  The  hauler  may  only  travel  during  times 
directed  by  the  chief  of  police  or  his 
designated  representative.  Provided  however, 
that  the  chief  of  police  may  not  authorize  the 
hauler  to  travel  through  the  municipality 


during  periods  of  air  inversion  or  during 
periods  of  inclement  weather,  such  as  rain, 
sleet,  snow,  freezing  conditions,  and  winds  of 
forty  miles  per  hour  or  more,  including  gusts. 
Nor  shall  the  hauler  be  authorized  to  travel 
through  the  community  when  any  of  the 
foregoing  weather  conditions  have  occurred 
or  are  forecast  to  occur  within  forty-eight 
hours  of  the  transportation.  Nor  shall  the 
hauler  be  authorized  to  travel  through  the 
community  during  the  period  commencing 
one  hour  before  and  ending  one  hour  after 
any  elementary  or  secondary  school  within 
the  municipality  is  in  session.  Nor  shall  the 
hauler  be  authorized  to  travel  during  the 
period  commencing  at  sundown  and  ending 
at  dawn  unless  such  extra  safety  precautions 
deemed  necessary  by  the  chief  of  police  or 
his  designated  representative  are  complied 
with,  and  the  hauler  posts  a  twenty  million 
dollar  cash  bond,  or  a  bond  in  a  like  amount 
guarenteed  by  a  corporate  surety  acceptable 
40  the  chief  of  police  or  his  designated 
representative. 

D.  The  hauler's  vehicle  must  be  marked 
according  to  United  States  Department  of 
Transportation  and  the  federal  Resource 
Conservation  and  Recovery  Act  (hereinafter 
"RCRA")  rules  and  regulations, 

E.  The  hauler's  driver  must  have  and 
exhibit  upon  request  the  hauler's  RCRA 
manifest  to  the  chief  of  police  or  his 
designated  representative. 

F.  The  hauler  must  travel  in  a  safe  manner 
as  determined  by  the  chief  of  police  or  his 
designated  representative.  Provided,  the  chief 
of  police  or  his  designated  representative 
may  not  authorize  the  hauler's  vehicle  to 
travel  within  150  feel  of  any  vehicle  other 
than  the  police  escort  vehicles.  Provided 
further  that  the  chief  of  police  or  his  , 
designated  representative  may  not  authorize 
a  hauler's  vehicle  to  travel  in  excess  of  ten 
miles  per  hour  below  the  applicable  posted 
speed  limit.  Provided  further  that  the  chief  of 
police  or  his  designated  representative  may 
not  authorize  any  hauler's  vehicle  to  travel 
within  the  municipality  if  the  vehicle  weighs 
within  ten  thousand  pounds  of  any  posted 
weight  limitation,  including  weight 
limitations  for  bridges,  tunnels,  and  roads. 

4.  Penalties:  A.  Any  hauler  that  violates 
this  enactment  shall  be  Fined  not  more  than 
$5000  per  violation,  and  shall  pay  the 
municipality  three  times  the  cosf  incurred  by 
the  municipality  in  disposing  of  the 
hazardous  waste  transported  into  this 
municipality  by  the  hauler. 

B.  Any  vehicle  used  to  transport  any 
ha2ardous  waste  into  this  municipality  in 
violation  of  this  enactment  shall  be  forfeited 
to  the  municipality. 

C.  Upon  the  first  conviction  of  any  hauler 
for  violating  this  provision,  such  hauler  shall 
be  prohibited  from  transporting  any 
hazardous  waste  in  this  municipality  for  a 
period  of  one  year  upon  the  second 
conviction,  the  hauler  shall  be  prohibited 
from  transporting  any  hazardous  waste  in 
this  municipality  for  a  period  of  two  years: 
upon  the  third  convicttoa  the  hauler  shall  be 
permanently  prohibited  from  transporting  any 
hazardous  waste  in  this  municipality. 

D.  Any  person,  including  any  driver,  who 
aids  and  abets  any  violation  of  this 
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enactment  shall  be  fined  no'  more  tKjn  S5000 
pvr  violation  or  b«  impn»oned  for  a  penod 
not  to  exceed  i\x  months,  or  both 

S  S«pdrabi!i'y  A  If  an>  ^ectioa. 
subsection,  sentence,  clause,  phrase  or 
portion  of  this  ordinance  is  for  any  reason 
held  invalid  or  unconstitutional  by  any  court 
of  competent  jurisdiction,  such  portion  shall 
be  deemed  a  separate,  distinct  and 
independent  provision  and  such  holdii^  shall 
not  affect  the  validity  of  the  remaining 
portions  thereof. 
First  Reading;  November  Ift,  1991. 
Second  Reading.  December  2. 1991. 
Passed  and  Adopted:  December  2, 1991. 
Sdliy  Riley. 
Mayor. 
Carla  Simcox. 
City  Clerk. 
September  25, 1990 
Travis  P  Dungan. 

Administrator.  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation.  400 
Seventh  St.  SW..  Waahingtion.  DC 
20590-0001 
PP:  Partial  Appeal  of  Inconsistency  Ruling 
No  lR-32.  Docket  No.  IRA-46 
Dear  Mr  Dungan:  Enclosed  please  find  a 
pa.'^ial  appeal  submitted  by  the  National 
Solid  Wastes  Management  Association  on 
behalf  of  its  Chemical  Waste  Transportation 
Institute.  The  partial  appeal  requests  that  the 
Department  initiate  a  proceeding  to  reverse 
•v.o  of  the  findings  of  consistency  announced 
in  inconsistency  ruling  no.  IR-32  concerning 
the  City  of  Montevallo.  Alabama  Code 
sections  7-44  and  7-46(d).  1  would  appreciate 
your  including  a  notice  in  the  Federal 
Register  inviting  public  comment  on  [R-32  for 
the  purpose  of  the  appeal. 

If  you  or  your  staff  have  questions 
regarding  the  partial  appeal,  please  contact 
me  or  John  Turner. 

Sincerely.  , 

Cynthia  Hilton. 

Manager.  Hazardous  Waste  Programs. 
Enclosure 
cc  Steven  R  S^-ars  City  Attomev 

Before  the  United  States  Department  of 
Transportation  Re3*?arch  and  Special 
Programs  ,\dmmistratJon 

in  tr.e  Matte.-  ot  DocKet  .No.  LRA-46— Partial 
Appeal  of  Inconsistency  Ruling  No.  IR-32. 
Docket  No.  IRA-48:  Concerning  City  of 
Montevallo.  Alabama  Code.  Sections  7-40 

through  7-50 

Partial  Appeal  of  Petitioner.  Chemical 
Waste  Transportation  Institute,  of 
Inconsistency  Ruling  No.  IR-32.  Docket 

\o.  lRA-46 

September  27  1990. 

I  Introduction 

The  Chemical  Waste  Transportation 
Institute  C'CWTl").'  a  component  of  the 


'  Formerly  the  Chemical  Waste  Transportalion 
Council. 


National  Solid  Wastes  Management 
Association  ("NSWMA")  herrby 
appeals  in  part  the  August  2a  1990 
decision  of  the  Director.  Office  of 
Hazardous  Material  Transportation 
(Inconsistency  Ruling  No.  32).  The  CWTl 
requests  that  the  Administrator  of  the 
Research  and  Special  Programs 
Administration  ("RSPA")  find  that  a 
vehicle  separation  distance  requirement 
contained  in  section  7-44  of  the 
Montevallo.  Alabama  Code,  and  a 
citizens  band  radio  equipment 
requirement,  found  in  section  7-46{d)  of 
the  Code,  are  inconsistent  with  and  thus 
preempted  by  section  112(a)  of  the 
Hazardous  Materials  Transportation 
Act  ("HMTA"). 

In  the  Inconsistency  Ruling,  see  55  FR 
36736  (Sept.  6. 1990).  the  Director 
appropriately  noted  that  the  HMTA 
dramatically  altered  the  traditional  roles 
of  political  authorities  with  regard  to 
hazardous  materials  transportation: 

In  the  HMTAs  Declaration  of  Policy 
(section  102,  49  U.S.C.  app.  1801)  and  in  the 
Senate  Commerce  Committee  report  on 
section  112  of  the  HMTA.  Congress  indicated 
a  desire  for  uniform  national  standards  in  the 
field  of  hazardous  materials  transportation. 
Congress  inserted  the  preemption  language  in 
section  112(a)  in  order  to  preclude  a 
multiplicity  of  State  and  local  regulations  and 
the  potential  for  varying  as  well  as  conflicting 
regulations  in  the  area  of  hazardous  material 
transportation  (S.  Rep.  No.  1192,  93rd  Cong  . 
2d  Sess.  37  (1974)).  Under  the  HMTA,  DOT 
has  the  authority  to  promulgate  uniform 
national  standards.  While  the  HMTA  did  not 
totally  preclude  State  or  local  action  in  this 
area.  Congress  intended  to  the  extent 
possible,  to  make  such  State  or  local  action 
unnecessary.  The  comprehensiveness  of  the 
(Hazardous  Materials  Regulations  ("HMR")), 
issued  to  implement  the  HMTA,  severely 
restricts  the  scope  of  historically  permissible 
State  or  local  activity. 

Id.  at  36,737. 

Applying  these  principles  to  the 
numerous  requirements  set  forth  in  the 
Montevallo  Code  relating  to  the 
transportation  of  hazardous  waste,  the 
Director  found  several  of  the  provisions 
to  be  inconsistent  with  the  HMTA.  The 
CWn  submits  that  the  Director  erred 
however,  in  finding  two  local 
requirements — those  imposing  a  iSfrfoot 
separation  distance  for  hazardous 
waste-carrying  vehicles  and  requirins 
that  such  vehicles  be  equipped  with 
citizens  band  radios  tuned  to  Channel 
9 — to  be  consistent  with  the  Act  and  its 
implementing  regulations. 

n.  The  Separation  Distance  Requirement 
is  Inconsistent  With,  and  Accordingly 
Preempted  by,  the  HNfTA 

Section  7-44  of  the  Montevallo  Code 
requires  that: 


No  hazardous  waste-carrying  vehicle  shall 
follow  within  150  fee!  of  any  other  vehicle 
when  within  the  City  limits,  provided,  that 
this  section  shall  not  apply  to  vehicles 
following  state,  county  or  city  police  vehicles. 

The  Director  determined  that  the 
requirement  is  consistent  v^'ith  the 
HMTA.  reasoning  that  "the  HMR  do  not 
specify  a  separation  distance  for  motor 
vehicles  cairying  hazardous  materials" 
and  that  "no  basis  (exists)  in  this  record 
for  concluding  that  (the  requirement)  Is 
inconsistent  with  the  HMR."  For  the 
reasons  that  follow,  the  Administrator 
should  find  the  separation  distance 
requirement  to  be  an  impermissible 
obstacle  to  compliance  with  the  terms 
and  goals  of  the  HMTA. 

The  absence  of  a  separation  distance 
provision  in  the  federal  Hazardous 
Materials  Regulations  does  support  a 
finding  that  the  local  ordinance  satisfies 
the  "dual  compliance"  test  applied  to 
preemption/ inconsistency  examinations 
under  the  HMT.A..  It  is,  clearly,  possible 
to  comply  both  with  the  HMR  and  the 
local  requirement.  The  RSPA  has, 
however,  in  light  of  the  rulings  of  the 
United  States  Supreme  Court. 
consistently  acknowledged  the 
existence  of  a  second  cnlenon — the 
"obstacle  test  —for  determining 
whether  a  state  or  local  requirement  is 
incnnsistejit  with,  and  thus  preempted 
by  the  HMTA.  See  49  CFR  107.209(c)(2) 
[requiring  that  the  test  be  applied  under 
the  Act).  The  obstacle  test,  like  the  dual 
compliance  analysis,  is  "based  upon. 
and  supported  by,  United  States 
Supreme  Court  decisions  on 
preemption,"  55  FR  at  367.37.  \s  the 
Director  noted; 

Application  of  this  second  criterion  (the 

obstacle  test)  requires  an  analysis  of  the  non- 
Federal  requirement  in  light  of  the 
requirements  of  the  HMTA  and  the  HMR,  as 
well  as  the  purposes  and  obiectives  of 
Congt^ss  m  enacting  the  HMT.'\  and  the 
manner  and  extent  to  which  those  purposes 
and  objectives  have  been  carried  out  through 
RSPA's  regulatory  program 

Id 

While  Congress  did  not  expressly 
prohibit  State  or  local  regulation  of  the 
transportation  of  hazardous  materials  or 
unequivocally  declare  DOT'S  authority 
to  be  exclusive,  a  determination  that 
non  federal  measures  are  inconsistent 
may  nevertheless  be  made  through 
application  of  the  obstacle  test.  The  key 
factors  in  such  a  finding  of  preemption 
are  the  following: 

fl )  The  aim  and  intent  of  Congress  as 
revealed  by  the  statute  and  its 
legislative  history; 

(2!  The  pervasiveness  of  the  federal 
regulatory  scheme  as  reflected  in  the 
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legislation  and  as  put  info  effect  by  the 
Department; 

(3)  The  nature  of  the  subject  matter 
regulated  and  whether  it  demands 
exclusive  federal  regulation  or 
uniformity  in  order  to  achieve  national 
interests:  and 

(4)  Whether  the  local  requirement 
interferes  with  "the  accomplishment  and 
execution  of  the  full  purposes  and 
objectives  of  Congress."  Hines  v. 
Davidowitz.  312  V.S.  52.  54  (1941):  Ray 

V,  Atlonlic  Richfwld  Co.  435  L'S.  151 
(1978). 

.Although  no  federal  requirement 
addresses  separation  distances  for 
motor  vehicles  carr>-ing  hazardous 
materiflis.  an  examination  of  the  four 
factors  enumerated  above  clearly 
justifies  a  finding  that  the  unique  local 
requirement  is  inconsistent.  First,  both 
the  HMTA  and  its  legislative  history 
make  clear  that  uniform,  national  safety 
standards  were  Congress'  goal.  The 
explicit  purpose  of  the  HMTA  was  'to 
improve  the  regulatory  enforcement 
authority  of  the  Secretary  of 
Transportation  to  Protect  the  Nation 
adequately  aoainsi  the  risl<.s  to  life  and 
property  which  are  inherent  in  the 
transportation  of  hazardous  materials  m 
commerce.'  49  L'.S.C.  1801.  ;^.  1804(al 
(DOT  to  issue  regulations  govermng 
"any  safety  aspect"  of  the 
transportation  of  hazardous  materials). 
Congress  emphasized  that  a 
proliferation  of  disparate  local  rules  for 
transporters  engaged  in  interstate 
commerce  would  hinder  achievement  of 
the  goals  of  increased  safety  and 
regulatory  uniformity  See  S.  Rep.  No. 
1192.  supra,  at  37:  Kappelrnann  v.  Delta 
Airlines.  539  F.2d  165,  169-70  (DC.  Cir 
1-976)  (need  for  natio.nal  uniformity). 

Second,  the' pervasiveness  of  the 
federal  regulatory  scheme  is  reflected  m 
the  scope  and  breadth  of  the  Act.  In 
National  Tank  Truck  Carriers,  inc.  v 
Burke.  535  F.  Supp.  509  (D  R.l.  1982), 
affd,  698  F.2d  559  (1st  Cir.  1983),  the 
First  Circuit  Court  of  Appeals  held  that 
while  a  local  safety  regulation  did  not 
directly  conflict  with  the  terms  of  the 
HMTA,  it  was  nonetheless  inconsistent 
with  "congressional  purposes  to  secure 
a  general  pattern  of  uniform,  national 
regulations,  and  to  precluc^  multiplicity 
of  State  and  local  regulations  and  the 
potential  for  varying  as  well  as 
conflicting  regulations  concerning 
hazardous  materials  transportation. 
The  legislation  issued  a  mandate  to 
DOT  to  "eliminate  the  safety  risks 
associated  with  every  mode  and  aspect 
of  transportation.  Thus.  DOT  now 
regulates  everything  from  the  integrity  of 
shipping  boxes  to  the  crash  resistance  of 
tank  trunks,  from  the  training  of  vehicle 
operators  to  the  routing  of  radioactive 


cargos. '  Comment,  Hazardous  Waste  at 
the  Crossroads:  Federal  and  State 
Transit  Rules  Confront  Legal 
Roadblocks.  12  ELR  1D075.  10078  (1982). 
Congress  recognized  that  safety 
concerns  were  to  be  specifically 
addressed  in  federal  reguiations,  and 
expected  that  the  DOT  would 
promulgate  rules  affecting  every  aspect 
of  the  transportation  of  hazardous 
materials.  Accordingly,  the  Department 
in  previous  inconsistency  rulings  has 
correctly  noted  that  "the  absence  of  a 
federal  regulation  addressing  the  same 
subject  as  a  challenged  state 
requirement  is  not  determinative  of  the 
requirement's  consistency." 
Inconsistency  Ruling  8,  49  FR  46637 
(Nov.  27,  1984), 

Third,  in  view  of  the  intercity  and 
interstate  framework  w'ithin  which 
transportation  companies  operate, 
consistent  safety  requirements  are 
necessary  m  order  to  "achieve  the 
uniformity  vital  to  national  interests." 
Florida  Lime  B-  ,4  vocado  Growers,  Inc.  v. 
Paul.  373  U.S.  132  !1963).  Finally,  locally- 
established  distance  separation 
requirements  which  vary  from 
community  to  community  and  are  based 
exclusively  upon  local  interests  clearly 
operate  as  obstacles  to  the 
accomplishment  of  the  full  purposes  and 
objectives  of  Congress.  Congress 
authonzed  DOT  to  pervasively  regulate 
the  field  and  to  issue  regulations 
governing  ever\'  aspect  of  the 
transporation  of  hazardous  materials.  It 
did  not  envision  the  frustration  of  a 
natinal  policy  of  uniformity  by  the 
promotion  of  di.sparate  local 
requirements  concerning  matters  not  yet 
specifically  addressed  m  federal 
regulations  implementing  the  Act. 

The  Montevaiio  requirement  cannot 
stand.  If  states  or  localities  were  to 
create  a  patchwork  of  different 
separation  distance  regulations — 
ostensibly  in  order  to  promote  safety — 
the  congressional  purposes  would  be 
frustrated  and  transport  safety  would,  in 
fact,  be  hampered.  An  interpretation  of 
the  HMTA  as  preempting  only  local 
regulations  that  actually  conflict  with 
the  HMR  would  render  ihe  Act  s 
preemption  provisions  and  procedures 
essentially  meaningless. 

Accordingly,  and  in  view  of  the 
federal  interests  discussed  above,  the 
Department  has  upheld  only  thos*' 
occasional  community-specific 
measures  that  can  be  justified  as 
legitimate  and  necessary  controls  See, 
e.g..  Inconsistency  Ruling  No.  3.  .',';'.'o. 
Consistent  with  Congress  insistence 
that  local  regulation  of  hazardous  waste 
transportation  be,  to  the  extent  possible, 
made  unnecessary,  Preamble  to 
Inconsistency  Rulings  IR-7  through  IR- 


IS. 49  FH  MUkiJ..  4*)633  (1984),  the  burden 
of  asserting  and  demonctrating  an 
adequate  overall  safety  justification 
should  squarely  be  placed  upon  the 
locabty.  Montevallo's  only  formally 
stated  reason  for  adoption  of  the 
requirement  was  to  facilitate 
transportation  safety  in  order  to  reduce 
the  "possibility"  of  a  "spill"  of 
hazardous  materials.  The  150-foot 
distance  requirement  applies  at  all  times 
of  day,  in  all  weather  and  traffic 
conditions,  and  with  regard  to  all 
vehicles  except  those  operated  by  the 
State  of  Alabama,  Shelby  County,  or 
Montevaiio  police.  Yet  a  vehicle 
separation  requirement  that  truly 
promotes  the  goal  of  traffic  safety  would 
undoubtedly  recognize,  as  a  number  of 
studies  have  concluded.  *  that  what 
constitutes  a  safe  stopping  distance 
depends  upon  factors  such  as  speed, 
weight  of  the  load  carried  by  the 
vehicle,  traffic  road  and  weather 
conditions,  and  other  criteria.  Moreover, 
if  150  feet  is  indeed  a  minimum  safe 
stopping  distance,  it  is  both  illogical  and 
unjustified  to  exclude  state,  county,  or 
city  police  vehicles  and  to  apply  the 
provision  only  to  hazardous  waste 
transport  vehicles.  See  Southern  Pacific 
Transporation  Co.  v.  Public  Service 
Commission  of  Nevada.  No.  88-15541 
(9th  Cir.  July  la  1990)  (finding  Nevada 
regulations  inconsistent  with  HMTA; 
court  noted  that  "the  Nevada 
regulations  only  apply  to  some  of  the 
hazardous  materials  covered  by  the 
HMTA  and  HMR  and  not  to  others '). 
In  Inconsistency  Ruling  3.  the  RSPA 
questioned  "the  advisability  of 
encouraging  the  driver  to  constantly 
direct  bis  attention  away  from  the 
proximity  of  his  vehicle."  46  FR  18918, 
18923  (Mar.  26, 1981).  In  order  to 
conform  with  the  Montevaiio  provision, 
a  driver  of  a  hazardous  waste-carrying 
vehicle  must  in  practice  do  more  than 
constantly  avert  his  attention  from  his 
vehicle  in  order  to  estimate  distance.  He 
must  also  attempt  to  comply  with  an 
infiexible  separation  requirement  wholly 
detached  fmn  h;i>  local  or  site-specific 
condition  he  may  encounter.  In  fact  the 
driver  is  forced^particularly  in  periods 
of  heavy  traffic  in  which  vehicles  are 
frequently  entering  and  exiting  from  the 
highway — to  make  abrupt  changes  in 
spef  d  and  take  other  necessary  actions 
which  could  contribute  to  an  accident. 
At  best,  the  requirement  is  burdensome 
and  unfounded.  At  worst,  it  is  an 


'  Sec.  eg..  Radhnkki  Brakuig  (VHonnancc  of 
Heavy  U.S.  VcbidM.  SAE  Tacluncal  Piper  SerlM 
No.  870492.  1987. 
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impediment  to  the  safe  transportation  of 
hazardous  materials.' 

Finally,  if  uniform  separation  distance 
requirements  are  consistent  with  the 
PiSfTA,  such  provisions  can  hardly 
promote  the  national  goal  of  safe 
transportation  if  reasonable  notice  is  not 
afforded  vehicle  operators.  If  the 
Administrator  finds  the  Montevallo 
provision  to  be  consistent  with  the 
IIMTA.  the  CWn  urges  that  the 
determination  be  stipulated  on  the 
provision  of  reasonable  notification  of 
the  requirement  to  vehicle  operators. 
See  Inconsistency  Ruling  at  55  FR  36745 
("the  'headlights  on'  requirement  is  a 
valid  local  requirement  as  long  as  (1) 
reasonable  notice  thereof  is  given  to 
vehicle  operatc"s        "V 

III.  The  Local  Requirement  That 
Hazardous  Waste-Carnina  \  ehicies  be 
Equipped  With  Citizens  Band  Radms  is 
Inconsistent  V\  ith,  and  Thus  Prtempted 
bv   the  HMTA 

The  CWTl  believes  it  Is  essential  that 
local  emergency  response  authorities 
have  access  to  information  that  will  help 
them  identify  and  properly  respond  to 
transportation  accidents  involving 
hazardous  materials.  The  development 
of  a  national  system  of  hazardous 
materials  response  teams  and  the 
successful  operation  of  emergency 
information  services  depends  upon  the 
recognition  of  uniform  methods  of 
emergency  notification  and  the 
participation  of  local  authorities.  This 
case,  however,  presents  a  local 
requirement  that  seeks  to  advance  the 
laudable  aim  of  local  notification 
through  unlawful  means.  Section  7-46{d) 
of  the  Montevallo  Code  requires  that  all 
vehicles  carrying  hazardous  waste 
within  the  City  limits  be  equipped  with 
citizens  band  radios.  The  Director 
determined  that  the  provision  is.  in  the 
case  of  non-radioactive  hazardous 
materials  transportation,  consistent  with 
the  HMTA.  He  concluded  that  "except 
for  radioactive  materials  transportation, 
the  HMR  does  not  impose  any  Federal 
requirement  with  regard  to  radios."  The 
Ruling  acknowledged  that  "the  record 
contains  no  information  concerning  how 
this  local  requirement  enhances  safety." 
i5  FR  at  36745. 


'  S*?e  Inconsistency  Ruling  al  55  FR  36744  (Cnding 
time-of-day  restrictions  inconsistent  with  the 
HMTA  given  Montevallo's  failure  to  demonstrate  an 

adequate  overall  safely  justification").  The 
Montevallo  separation  requirement  differs,  both  in 
form  and  effect,  from  the  Boston  provision 
addressed  in  Inconsistency  Ruling  3.  The  Boston 
ordinance  did  not  attempt  to  eslabli«h  a  universal, 
inflexible  distance  requirement.  Instead,  the 
regulation  merely  empowered  Ihe  City  to  regulate 

■the  distance  that  must  be  maintained  between 
vehicles  in  transit" 


As  noted  above,  the  absence  of  a 
specific  federal  regulation  addressing 
the  use  of  citizens  band  radios  in  the 
case  of  non-radioactive  hazardous 
materials  transportation  should  not  end 
the  preemption  inquiry.  A  proliferation 
of  community-specific  communications 
equipment  measures,  each  insisting 
upon  a  particular  type  of  telephone, 
radio,  or  other  device,  would  be 
incompatible  with  the  congressional 
insistence  upon  uniformity.  Similarly,  in 
light  of  Congress'  insistence  upon  the 
development  of  effective  nationwide 
regulations,  the  failure  of  Montevallo  to 
articulate  a  need  for  the  requirement 
arising  out  of  demonstrable  local 
conditions  fully  justifies  condemnation 
of  the  provision.  The  City  has  offered  no 
proof  that  the  customary  means  of 
notification — the  telephone — cannot 
serve  as  an  effective  method  of 
emergency  communication. 

Section  7-46(d)  is  inconsistent  with 
the  HMTA  for  other,  equally  compelling, 
reasons.  Because  the  vast  majority  of 
hazardous  waste-carrying  vehicles  are 
not  equipped  with  citizens  band  radios, 
the  Montevallo  provision  effectively 
acts  as  a  routing  requirement.  Vehicles 
without  installed  and  operational 
citizens  band  radios  may  not  be  utilized 
for  the  transport  of  hazardous  waste 
into  or  through  the  City.  The  Department 
has  consistently  ruled  that  atypical  local 
vehicle  equipment  requirements  may 
discourage  shippers  from  using 
otherwise  desirable  routes.  It  has, 
accordingly,  found  that  local  measures 
which  call  for  additional  equipment 
constitute  the  equivalent  of 
impermissible  routing  regulations.  See, 
e.g..  Inconsistency  Ruling  8,  49  FR  46637, 
46638  (1984).  See  also  former  44  CFR 
part  177,  appendix  A.  VI(D)  (1984)  (rule 
inconsistent  with  the  HMTA  if  it 
requires  additional  or  special  personnel, 
equipment  or  escort);  Inconsistency 
Ruling  6.  48  FR  760765  (1983)  (even 
threat  of  delay  due  to  unique  local 
requirements  may  divert  shippers  into 
other  tx)utes,  thus  imposing 
transportation  burdens  on  unprepared 
jurisdictions);  Inconsistency  Ruling  3,  46 
FR  18918, 18921  (1983)  (same). 

Montevallo's  requirement  is.  if 
anything,  more  onerous  than  a  typical 
routing  provision.  Such  regulations 
generally  prohibit  the  movement  of 
hazardous  materials  in  certain  highly 
populated  areas  while  providing  for 
alternative  transportation  routes. 
Section  7-46(d).  however,  renders  illegal 
all  hazardous  waste  transportation  in 
vehicles  not  equipped  with  radios, 
irrespective  of  population  density. 
Similar  equipment-related  restrictions 
have  likewise  been  condemned  by  the 


federal  courts.  See.  e.g..  American 
Truck  I  ng  Ass'ns  v.  City  of  Boston.  No. 
81-628-MA  (D.  Mass.  1981)  (city  rule 
requiring  vehicles  transporting 
hazardous  materials  to  be  affixed  wi'h 
certain  decals  and  placards  not 
recognized  by  federal  regulations 
inconsistent  with  the  FiMTA). 

Finally,  the  Supreme  Court  has 
emphasized  that,  even  in  the  case  of  an 
unquestionable  safety  hazard,  a  state  or 
local  government  may  not  attempt  to 
resolve  the  problem  by  effectively 
exporting  it  to  another  junsdiction. 
Kassel  v.  Consolidated  Freightways.  450 
U.S.  662  (1981).  The  Departn-.ent  has 
appropriately  acknowledged  that  the 
HMT/V  requires  State  and  local 
governments  to  "act  through  a  process 
that  adequately  weighs  the  full 
consequences  of  its  choices  and  ensures 
the  safety  of  citizens  in  other 
jurisdictions  that  will  be  affected  by  its 
rules."  Inconsistency  Ruling  3,  46  FR 
18918,  18922  (1981).  Montevallo  did  not 
impose  an  outnght  ban  on  shipments  of 
hazardous  waste  in  order  to  divert 
traffic  elsewhere.  Yet  requirements  such 
as  section  46(d)  significantly  raise  the 
costs  of  transporting  through  the 
community  and  put  transporters  to  the 
expense  of  adding  additional  and 
unnecessary  equipment  to  vehicles. 
Movements  of  hazardous  waste  are. 
accordingly,  likely  to  be  diverted 
randomly  rather  than  in  a  planned 
pattern.  Given  that  a  crucial  purpose  of 
the  HMTA  is  to  prevent  unnecessarv 
diversion,  the  mere  possibility  that  the 
Montevallo  requirement  will  place  the 
burdens  of  hazardous  waste 
transportation  onto  other  jurisdictions 
necessitates  rejection  of  section  46idj. 

Certification 

I  hereby  certify  that  a  copy  of  this 
document  has  been  forwarded  to  Steven 
R.  Sears.  City  Attorney.  Montevallo. 
Alabama  at  the  address  previously 
specified  in  the  Federal  Register. 

Respectfully  submitted. 
John  H.  Turner. 

Association  Counsel.  National  Solid  Wastes 
Management  Association. 

3.  Public  Conmient 

Comments  should  be  limited  to  the 
issue  of  whether  the  cited  requirements 
of  the  City  of  Chester,  West  Virgina.  are 
preempted  by  the  HMTA,  Comments 
should  specifically  address  the 
"substantively  the  sam.e."  "dual 
compliance"  and  "obstacle"  tests 
described  in  the  "Background"  sectron. 
as  well  as  the  highway  routing 
standards  under  HMTUSA  (49  App 
use  1804{bl). 
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Persons  intending  to  comment  on  the 
application  should  review  the  standards 
and  procedures  governing  consideration 
of  applications  for  preemption 
determinations  found  at  49  CFR  107.201- 
107,211  (as  amended  at  56  FR  8616,  Fi-ti 
28,  1991,  56  FR  15510,  .Apr  r   1991) 

Issued  ip.  Wrtshins'sin   f-K,"..  or.  M,n(,h  ;n 
1992, 
Man  I.  Roberts, 

Assi>Cia:e  Adm:::.btrcu>!'  U  -  Hc.-.i'dous 
Materials  Sa  fe!y  Resean  '^  a~ :i  >r-t-cial 
f  '-ne-c  "-s  A  dm  i  n !  - .'  ,-rj .' .' o  n . 

Thomas  D  Larson. 

Ad~!.'::sl.rc!:or  Ft(ffrcL  Highway 

Adm,::.strotion 

\VR  Doc.  92-77-1  Fiipci  4--3,,y:,  e  4=;  d!r,i 

BILU»*G  COOf  «»10-«0-I« 


VOL 
5  7 


19  92 


UMI 


JiAii 


Monday 
April  6,  1992 


Part  ill 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary  for 

Community  Planning  and  Development 

Historically  Black  CoHeges  and 

Universities  Program.  Notice  of  Funding 
Availability;  Notice 


■awii.1... 


11666 


Federal  Regislpr  /  Vol.  57.  No.  68  /  Monday.  April  6.  1992  /  Notices 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secfetary  for 
Community  Planning  and 
Development 

[Docket  No.  N-92-3377;  FR-3 '5  3-*i-01 1 

Funding  Availability  for  Historically 
Black  Colleges  and  UniversJtites 
Program 

agency;  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice  of  funding  availability 
fNOFA)forFY1992. 

summary:  This  NOFA  announces 
funding  for  the  Historically  Black 
Colleges  and  Universities  (HBCU) 
Program.  In  the  body  of  this  document  is 
information  concerning  the  following: 

(a)  The  purpose  of  the  NOFA  and 
information  regarding  available 
amounts,  objectives,  eligibility  and 
selection  criteria; 

(b)  Application  processing,  including 
hov^  and  when  to  apply  and  how 
selections  will  be  made;  and 

(d  A  checklist  of  steps  and  exhibits 
involved  in  the  application  process. 
DATES:  The  actual  application  due  date 
and  time  will  be  specified  in  the 
application  kit.  The  due  date  will  be  a 
date  no  earlier  than  120  days  from  the 
first  date  that  applications  are  made 
availab'- 
FOB  AN  APPLICATION  KIT  CONTACT: 

Connie  Southeriand  Collins,  Program 
Support  Division,  Office  of  Procurement 
and  Contracts,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW..  Washington.  DC  20410. 
Requests  must  be  in  writing  and  may  be 
sent  to  this  address  or  may  be  made  by 
facsirfiile  machine  to  the  following 
number  (202)  401-2032.  The  TDD 
number  for  the  hearing  impaired  is  (202) 
708-2565.  (This  is  not  a  toll-free 
numbe' 

SUPPt^MENTARY  iMFOf MATIOS. 

Paperwork  Reducljon  .\ct  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520).  The  control  number 
for  information  described  in  this 
document  is  2535-0084 

I  Purpose  and  SubstdDtiip  Description 

A.  Authority 

This  program  is  authorized  under 
section  107(b)(3)  of  the  Housing  and 
Community  Development  Act  of  1974 


(the  1974  Act).  The  program  is  governed 
by  regulations  contained  in  24  CFR 
570.400.  570.404  and  24  CFR  part  570. 
subparts  A.  C.  ].  K  and  O. 

B.  Allocation  Amounts  and  Form 

The  Fiscal  Year  1992  appropriation  for 
the  HBCU  program  is  $4.5  million.  The 
maximum  amount  awarded  to  any 
applicant  will  be  $500,000.  The  awards 
will  be  made  in  the  form  of  grants. 

C.  Objectives 

The  objectives  of  this  program  are: 

1.  To  help  HBCUs  expand  their  role 
and  effectiveness  in  addressing 
community  development  needs, 
including  neighborhood  revitalization, 
housing  and  economic  development  in 
their  localities,  consistent  with  the 
purposes  of  the  1974  Act. 

2.  To  help  HBCUs  address  the  priority 
needs  of  their  localitites  in  meeting  the 
following  HUD  priorities: 

•  Expand  homeownership  and 
affordable  housing  opportunities. 

•  Create  jobs  and  economic 
development  through  enterprise  zones. 

•  Empower  the  poor  through  resident 
management. 

•  Enforce  fair  housing  for  all. 

•  Help  make  public  housing  drug  free. 

•  Help  end  the  tragedy  of 
homelessness. 

In  order  to  qualify  for  funding,  an 
applicant  will  have  to  demonstrate  how 
it  will  meet  objective  in.  Applicants 
who  meet  objective  #2  in  at  least  one 
priority  area  will  receive  higher  scores 
in  the  rating  process. 

D.  Eligibility 

1.  Eligible  Applicants 

Only  HBCUs  determined  by  the 
Department  of  Education  in  34  CFR  608.2 
in  accordance  with  that  Department's 
responsibilities  under  Executive  Order 
12677.  dated  April  28. 1989,  are  eligible 
to  submit  applications. 

2.  Eligible  Activities 

Activities  that  may  be  funded  under 
this  NOFA  are  those  activities  eligible 
for  CDBG  funding.  They  are  listed  in  24 
CFR  570.201  through  570.206.  copies  of 
which  will  be  included  in  the  application 
kit.  Basic  eligible  activities  include 
acquisiton  and  disposition  of  real 
property,  public  facilities  and 
improvements,  rehabilitation  assistance, 
special  economic  development 
activities,  planning  and  other  activities. 
Those  applicants  planning  to  use  funds 
for  the  provision  of  public  services  are 
bound  by  the  statutory  requirement  that 
not  more  than  15%  of  the  total  grant 
amount  be  used  for  public  service 
activities.  Thus,  project  applications  that 
exceed  this  amount  will  not  be  in 


compliance  with  pr(Jt!ram  regulations. 
and  will  not  be  considered  for  funding. 

Activities  that  araineligible  for 
funding  are  listed  in  24  CFR  570  207. 
Additionally,  an  activity  that  othenvise 
is  eligible  under  24  CFR  5-0.201-206  may 
not  be  funded  if  State  or  local  law 
requires  that  it  be  earned  out  by  a 
governmental  entity. 

In  accordance  with  the  Coastal 
Barrier  Resources  Act  (16  U.S.C  3601). 
HUD  will  not  approve  applications  for 
any  activities  that  would  be  located  or 
carried  out  in  the  Coastal  Barrier 
Resources  System. 

For  several  years,  under  the  technical 
assistance  grants  authority  of  section 
107  of  the  1974  Act,  HBCUs  have  been 
funded  to  provide  technical  assistance 
to  units  of  general  local  government  to 
increase  the  effectiveness  of  such 
entities  in  planning,  developing  and 
administering  assistance  under  the 
CDGB  program.  While  HBCUs  will 
continue  to  be  eligible  to  compete  for 
such  technical  assistance  grants,  the 
HBCU  program  to  be  funded  under  this 
Notice  is  not  for  the  provision  of 
technical  assistance,  but  the  broader 
range  of  eligible  activities  described 
above.  This  new  HBCU  program  was 
authorized  as  a  separate  special  purpose 
grant  program  by  the  HUD  Reform  Act 
of  1989. 

3.  Locality 

This  program  is  designed  to  assist 
HBCUs  to  expand  their  role  and 
effectiveness  in  addressing  community 
development  in  their  localities.  The  term 
locality  will  differ  for  each  HBCU, 
depending  on  its  location  It  includes 
any  city,  county,  town,  township,  pansh. 
village,  or  other  general  political 
subdivision  of  a  State  within  which  the 
HBCU  is  located.  An  HBCU  located  in  a 
metropolitan  statistical  area,  as 
established  by  the  Office  of 
Management  and  Budget,  may  consider 
its  locality  to  be  one  or  more  of  these 
entities  within  the  entire  area. 


4.  Local  Approval 

Since  eligible  activities  must  take 
place  in  a  locality  (as  defined  above), 
each  local  government  where  an  activity 
is  to  take  place  must  approve  the 
activity  and  state  the  activity  is  not 
inconsistent  with  its  community 
development  plan  or  program,  or 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  under  24  CFR  part  91 
if,  in  fact,  the  activity  is  housing  related. 
This  approval  and  finding  must 
accompany  each  application  and  may 
take  the  form  of  a  letter  by  the  chief 
executive  officer  of  the  locality  or 
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resolution  by  the  legislative  body  of  the 
locality. 

5.  Environmental  Re\iew 

HUD  will  conduct  an  environmeniHl 
review  in  accordance  with  24  CFR  pan 
50  before  giving  its  approval  to  a 
proposal.  Applicants  are  urged  to  be 
cognizant  of  th;s  factor  ;n  prt-p  inng 
their  proposals. 

E.  Ranking  Factors  and  Rating 

The  factors  set  forth  below  will  be 

used  by  the  Department  to  evaluate 
applications.  Each  application  must 
contain  sufficient  technical  information 
to  be  reviewed  for  its  technical  merits. 
The  score  of  each  factor  will  be  based 
on  the  qualitative  and  quantitative 
aspects  demonstrated  in  each.  The 
maximum  number  of  points  for  each 
factor  (out  of  a  total  of  100  points)  is  as 
follows: 

Ranking  Factors 

1.  Addressing  the  Objectives 

(Maximum  Points:  20)  The  extent  to 
which  the  applicant  addresses  the 

objectives  of  this  program  as  specified 
in  I.e.  above.  In  rating  this  factor,  the 
Department  will  consider 

a.  The  extent  to  which  the  applicant 
demonstrates  that  the  proposed 
activities  and  program  will  expand  its 
role  and  effectiveness  in  addressing 
community  development  needs  in  its 
Ioca!ity(icsl. 

b.  The  extent  to  which  the  applicant  s 
proposed  activities  will  address  high 
priority  needs  in  each  locality's 
com.munity  development  plan  or 
program,  or  Comprehensive  Housing 
Affordability  Strategy  (CHAS)  under  24 
CFR  part  91  if,  in  fact,  the  activity  is 
housing  related. 

c.  The  extent  to  which  the  appiicant's 
proposed  activities  address  one  or  more 
of  the  HUD  priorities  specified  in  i.C2. 
above. 

2  Substantial  Impact  in  Achieving 

Objectives 

(Maximumi  Points;  25)  The  extent  to 
which  the  applicant  demonstrates  that 
the  proposed  activities  will  h.tve  a 
substantial  impact  m  achieving  the 
objectives  in  I.C  In  rating  this  factor  the 
Department  will  consider: 

a.  The  extent  to  which  the  applicant 
demonstrates  how  the  proposed 
activities  will  have  a  substantial  impact 
on  increasing  its  role  and  effectiveness 
in  addressing  the  community 
development  needs  of  its  locality. 

b  The  extent  to  which  the  applicant 
demonstrates  how  the  proposed 
activities  will  have  a  substantia!  impact 
on  meeting  one  or  m,ore  of  the  stated 
HUD  priorities. 


c.  The  extcni  to  which  tht'  applicant 
demonstrates  how  the  proposed 
activities  will  have  a  substantial  impact 
on  the  community  development  goals 
and  programs  of  the  locality  in  which 
the  activity  will  fake  place. 

3.  Special  Needs  of  Applicant  or 

Locality 

(Maximum  Points.  10)  The  extent  to 
which  the  applicant  demonstrates  that 
the  applicant  or  locality  has  special 
needs  which  will  be  addressed  or  met 
by  the  proposed  activities,  particularly 
with  respect  to  benefitting  low-  and 
moderate-income  persons.  In  evaluating 
this  factor,  HUD  will  consider  the 
immediacy  of  the  special  need  in  the 
locality,  particularly  with  respect  to  low- 
and  moderate-income  persons. 

4.  Technical  and  Financial  Feasibility 
and  Match 

(Maximum  Points:  25)  The  extent  to 
which  the  applicant  demonstrates  the 
technical  and  financial  feasibility  for 
achieving  the  objectives,  including  local 
support  for  the  activities  proposed  to  be 
carried  out  in  the  locality  and  any 
matching  funds  proposed  to  be  provided 
from  sources  other  than  the  applicant.  In 
evaluating  applications.  HUD  will 
consider: 

a  The  extent  to  which  the  applicant 
demonstrates  the  technical  feasibility 
for  achieving  the  objectives  within  the 
program  period  proposed. 

b.  The  extent  to  which  the  applicant 
demonstrates  the  financial  feasibility  for 
achieving  the  objectives 

c.  The  extent  to  which  the  applicant 
demonstrates  local  support  for  the 
activities  to  be  carried  out  In  the  locality 
as  evidenced  by  commitment  of 
matching  funds  proposed  to  be  provided 
from  sources  other  than  the  applicant; 
commitment  of  local  government  or 
other  staff;  in-kind  resources;  or  related 
governmental  actions. 

5".  Capacity 

(Maximum  Points:  20)  The  extent  to 
which  the  applicant  demonstrates  the 
capacity  to  carry  out  satisfactorily  the 
proposed  activities  in  a  timely  fashion, 
including  satisfactory  performance  in 
carrying  out  any  prior  HUD-assisted 
projects  or  activities.  In  evaluating 
applications,  HUD  will  consider: 

a.  The  extent  to  which  the  applicant's 
proposed  management  plan:  Clearly 
delineates  staff  responsibilities  and 
accountability  for  all  work  required; 
presents  a  work  plan  with  a  clear  and 
feasible  schedule  for  conducting  all 
project  tasks;  presents  a  reasonable  and 
adequate  planned  budget  as  reflected  in 
the  budget-by-task  and  supporting 


rationale  and  justification  for  the 
budget. 

b.  The  extent  to  which  the  applicant 
demonstrates  timely  and  satisfactory 
recent  performance  in  community 
development  activities,  including  HUD- 
assisted  projects  or  activities,  of  the 
same  or  similar  type  to  those  proposed 
in  the  application. 

c.  The  extent  to  which  the  applicant 
demonstrates  the  capacity,  background 
and  experience  of  the  program  manager 
and  key  staff  to  carry  out  satisfactorily 
the  proposed  activities  in  a  timely 
fashion. 

F.  Selection  Method 

\.  Threshold  Areas 

An  applicant  will  have  to  demonstrate 
how  it  meets  objective  #1  of  this  HBCU 
program  (helping  HBCUs  expand  their 
role  and  effectiveness  in  addressing 
community  development  needs  in  their 
localities)  in  order  to  qualify  for 
evaluation  and  ranking.  Activities  which 
are  not  eligible  for  funding  under  this 
program  (see  I.D.2  above)  will  not  be 
funded. 

2.  Ranking  Process 

Applications  for  funding  under  this 
Notice  will  be  evaluated  competitively, 
and  awarded  points  based  on  the 
factors  identified  above.  The 
Department  will  rank  the  applications  in 
descending  order  according  to  score. 
Application  will  be  funded  in  rank 
order,  until  all  available  funds  have 
been  obligated,  or  until  there  are  no 
acceptable  applications. 

3.  HUD  Flexibility 

In  the  case  of  proposals  of 
approximately  equal  merit,  HUD  retains 
the  right  to  exercise  discretion  in 
selecting  projects  that  would  best  serve 
the  program  objectives,  with 
consideration  given  to  the  needs  of 
localities,  types  of  activities  proposed, 
equal  geographical  distribution,  and 
program  balance.  These  factors  will  be 
given  equal  consideration. 

11.  Application  Process 

A.  Obtaining  and  Submitting 
Applications 

Application  kits  will  be  available  no 
earlier  than  30  days  from  the  date  of 
publication  of  this  Notice.  Application 
kits  must  be  requested  in  writing  from: 
Connie  Southerland  Collins,  Program 
Support  Division.  Office  of  Procurement 
and  Contracts.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410.  or     i 
by  facsimile  machine  to  the  following      j 
number:  (202)  401-2032.  The  TDD 
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number  for  the  hea^ng  irrp<iLred  is  (202) 
708-2565.  (This  is  not  a  toll-free 
number.) 

Completed  applications  must  be 
submittted  to  the  address  above.  One 
cxipy  of  the  appiication  must  be 
submitted  to  the  HUD  Field  Office  with 
jurisdiction  for  the  locality  in  which  the 
applicant  is  located. 

B.  Application  Deadline 

An  application  for  funding  under  this 
Notice  must  be  received  by  the  date  and 
time  specified  in  the  application  kit.  This 
application  deadline  is  firm  as  to  date 
and  hour.  In  the  interest  of  fairness  to  all 
competing  applicants,  the  Department 
.will  treat  as  ineligible  for  consideration 
any  application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
practice  into  account  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems.  A  "FAX"  will 
not  constitute  delivery. 

in.  Checklist  of  Application  Submission 
Requirements 

A.  Document  Submissions 

Each  application  must  include  an 
original  and  two  copies  of  the  following 
documents:  (An  additional  copy  is  to  be 
submitted  to  the  appropriate  HUD  Field 
Office  as  specified  above) 

1.  Standard  Form  424  (Request  for 
Federal  Assistance)  signed  by  the  Chief 
Executive  Officer  of  the  HBCU 
submitting  the  application. 

2.  A  budget  by  task. 

3.  A  certification  form. 

4.  A  description  of  the  activities  and 
their  location  proposed  to  be  carried  out, 
including  a  timetable  listing  tasks  and 
milestones.  A  management  plan 
delineating  staff  responsibilities  and  a 
work  plan  must  be  included.  If  any 
match  is  to  be  provided,  the  type, 
amount,  and  source  should  be  shown. 

5.  A  description  of  how  the  applicant 
meets  each  of  the  ranking  factors 
detailed  in  section  I.E.  above. 

6.  The  letter  of  locality  approval 
required  in  I.D.4  above. 

7.  If  matching  funding  is  to  be 
provided,  a  letter  from  the  Chief 
E-xecutive  Officer  of  the  locality, 
corporation  or  other  entity  providing  the 
match  certifyi.ns  as  to  the  type,  amount 
and  timing  of  the  match. 

rV.  Corrections  to  Deficipnl;  .Applications 

Immediately  after  the  deadline  for 
submission  of  applicaf.cas,  applications 
wiii  be  screened  to  determine  whether 
all  items  were  submitted.  If  the 
applicant  fails  to  submit  certain 
techr.ical  items,  or  the  application 


contains  a  technical  mistake,  such  ys  an 
incorrect  signatory,  the  Department 
shall  notify  the  applicant  in  writing  that 
the  apphcant  has  14  calendar  days  from 
the  date  of  the  written  notification  to 
submit  the  missing  item,  or  correct  the 
technical  mistake.  If  the  applicant  does 
not  submit  the  missing  item  within  the 
required  time  period,  the  application 
will  be  ineligible  for  further  processing. 
The  14-day  cure  period  pertains  only 
to  nonsubstantive  technical  deficiencies 
or  errors.  Any  deficiency  capable  of 
being  cured  shall  only  involve  an  item 
that  is  not  necessary  for  the 
Department's  ability  to  assess  the  merits 
of  an  application  under  the  ranking 
factors  set  forth  in  this  NOFA. 

V.  Other  Matters 


(a)  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the  envirorunent 
had  been  made  for  the  FY  1991  NOFA  in 
accordance  with  the  Department's 
regulations  at  24  CFR  part  50  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  Since  the  FY  1992 
NOFA  is  substantially  identical  to  the 
FY  1991  NOFA,  the  FY  1991  NOFA  is 
appropriately  applicable  to  the  FY  1992 
NOFA.  This  FONSI  is  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p.m.  weekdays  at  the  Office  of  the 
Rules  Docket  Clerk,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410. 

(b)  Federalism.  Executive  Order  12612 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12812,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  NOFA  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Specifically,  the  NOFA 
solicit*  HBCU  applicants  to  expand 
their  role  in  addressing  community 
development  needs  in  their  localities 
and  does  not  impinge  upon  the 
relationships  between  the  Federal 
government,  and  State  and  local 
governments. 

(c)  Family.  Executive  Order  12606 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  document  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being.  The  notice  only 
solicits  HBCU  to  apply  for  funding  to 


address  community  development  needs 

in  their  locality.  An  impact  on  the  family 
will  be  indirect  and  beneficial  in  that 
better  planning  of  community 
development  needs  should  result  The 
HBCU  Program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under 
number  14.237. 

(d)  Section  102  HUD  Reform  Act; 
Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 

and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the 
basis  upon  which  assistance  was 
provided  or  denied.  This  material, 
including  any  letters  of  support,  will  be 
made  available  for  public  inspection  for 
a  five-year  penod  beginning  not  less 
than  30  days  after  the  award  of  the 
assistance.  Material  will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  quarterly  Federal  Register 
notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b1, 
and  the  notice  published  in  the  Federal 
Register  on  January  16,  1992  (57  VR 
1942).  for  further  information  on  these 
requirements.) 

(e)  Section  103  HUD  Reform  Act 

HUD's  regulation  irriplementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  .\c\  of  1989  was  published  May 
13.  1991  [56  PR  22088)  and  became 
effective  on  June  12.  1991.  That 
regulation,  codified  as  24  CFR  pan  4. 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HL'D  employees  involved  in  the 
review  of  applications  and  in  the  making 
of  funding  decisions  are  limited  by  part 
4  from  providing  advance  information  to 
any  person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  70ft-3ai5.  (This  is  not  a  toll-free 
number.)  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
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to  HUD  employees,  as  well  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subiect  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Reg'.onal  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  progra,Ti  to 
which  the  question  pertains. 


.''■'".'  S-^f 


Ai 


Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  deaimg  with 
efforts  to  influence  HUD's  decisions 
with  respect  to  financial  assistance  The 
first  imposes  disclosure  requirements  on 
those  who  are  typicaliv  involved  in 
these  efforts — those  who  pay  others  to 


influence  the  award  of  assistance  o:  "hif 
taking  of  a  management  action  b>  tne 
Department  and  those  who  are  [las.:  '.o 
provide  the  influence.  The  second 
restricts  the  paym.ent  of  fees  to  those 
who  are  paid  to  irfitien!  e  the  award  of 
Hl'D  assistance,  if  the  fees  are  uai  :, 
the  number  of  housing  units  rer:p;ica  c: 
are  leased  on  the  amount  (,;f  ass. stance 
received,  cr  if  thev  are  cor.un^t'r:'  upon 
the  receipt  of  assistance 

Section  1.3  vvas  implementc,.,!  !-\  ficd 
rule  pubhbhed  m  the  Federal  Register  on 
May  17.  1^>91  (56  FR  22912;   !f  rea,:.  r<- 
a-e  involved  m  anv  efforts  to  innuen^-f- 
the  Dcpar'merit  m  these  wav's,  thev  h-c 
urged  to  read  the  fma!  ruie,  p a rti( ■■;!:, ■;:;)' 
the  exart'pies  contained  ir,  tU'pe'nc.v   '\ 
of  the  ruie 


.'\;;\  qiH's'::-!':'.  -fiearding  the  rule 
sh.',.  .:  :n'  .':">■>  t.-  ;  ■  1  Arnold  ].  Haiman, 
n-t-  •  c   i  Vf,,  t  ,  '  f'hics.  room  2158, 
:  )i  j  ret    *  ol  Housing  and  Urban 
:  •  V  t  iopment,  451  Seventh  Street.  SW.. 
U  ishington,  DC  20410.  Telephone:  (202) 
-  '^-3815;  TDD:  (202)  708-1112.  (These 

•  not  toll-free  numbers.)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

Auihont,   42  U.S.C.  5301-5320:  42  U.S.C. 
3535; c,.  -4  cKR  570.404. 
Dated:  March  27, 1992. 

■\nr.a  Kondrs.ia'^ 

.  loi.iiu.  :  ^i  ^rti.ry  for  Community  Planning 

and  Development 

■~  1       '.-  -RIO  Filed  4-3-92;  8:45  am] 
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1940 11555 

1951  11555 

Proposed  RliI**: 

1001 11276 

1 002 1 1276 

1413 1 1 588 

8  CPR 

3 _ 11568 

103..* 1 1568 

21 4 „ 1 0978 

242. 1 1568 

251 _ „_ 1 0978 

258 „...  1 0978 

292. 1 1568 


9  CFR 


10978 


11  CFR 

100 1 1262 

104 1 1262 

106 .„._ 1 1 137 

12  CFR 

932. 12428 

941 _ 12428 

-"-?  10979 

ProfMsed  Rules: 

325- _ 1 1005.  1 1010 


934 

.11014 

1102. 

.11017 

13  CFR 

.10983 

14  CFR 
1 

.11575 

11 

39 

II"""....  10985 

.11575 
11137 

45 

.11575 

61 

.11575 

65 

.11575 

71 

..10986,  11575 

11576 

75 

.11575 

91 

.11575 

93 

.11575 

101 

.11575 

103 

.11575 

105 „. 

121 



-11575 
.11575 

127 

.11575 

135 

.11575 

137 

139 

. 

.11575 
.11575 

171 

.11575 

P'opowrf  Rules: 

?3,  11352,  11589 

1'!  CfR 

770 „ 1 1576 

785 11576 


17  CFR 
30 


.10987 


19  CfB 

1 4 1 _ 1 0988 

151 _ 10988 


20  CFR 

655 


.10989 


2-    CFR 

1 78 10989 

606 1 1263 

5 11277 

20 _ 1 1277 

100 - 1 1277 

101 1 1277 

105 1 1277 

130 1 1277 

1308 11447 

24  CFR 

576 „....  11429 

11263 

Proposed  RijJes; 

990 „ 11 448 
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UMI 


26  CFW 

1 

20      


10992. 


60£    ^09^2 


502 


M  CFfl 


'6-3 - 

26^6 

PTOpo««<J  Ruler 


.10989 

.11430 


„....  11452 

C^   XIV    

1-455 

626      

[ 1136€ 

706     

„ 11266 

6'9 

33CFR 
100.     

„ 11376 

„    ._    ..11577 

110   „     

„.  11578 

117 

Propo««<3  RuJ««: 

110 

.11578,  11579 
11431 

1145^ 

117        „ 

.11591.  11592 

3a  CFR 

4 


3S  CFR 


11352 


.11593 


40CFR 

122 „ 1 13&^ 

180 _ 1 0996 

272 _..  1 1580 

Ptooo««<1  f  j4««: 

5a - 11456 

180 - 1 1056 

7^3  11364 

44  CFR 

81 _ 11267 

46  CFR 

170. 1 1267 

Propo««d  Rutet: 

7C  11058 

72 1 1058 


47cni 

64      _______ 

73   •■-999 

^6 

••:co 

10998 

11000 

Proposed  Rut««: 
^3  n058 

"45a 

"^459 

iacm 

Propo««0  Rui««, 
31   „.... 

,    .- -  „ 

42  ._ 

:  '■  550 

225..._.-. 

231 



.11069 
.11058 

242.     .    .._. 

.11059 

49  CFH 


1144C 

P-OPCtlK!   ^•-i>f1 

11264 

11652 

11264 

1126.4 

SC  CFR 

■'iT-i 

'^42 _ 11582 

^-46 11137 

11277 

r^63 11271 

11024 

-'2 11272.11274,  11433 

11024 

P'5 11433 

P''OCK>»««  ^gw* 


114S9 


LIST  OF  PUBLIC   LAWS 

This  is  a  continuing  list  erf 
public  bills  from  the  current 
session  of  Congress  which 
"a»"    -     '^^  Federal  laws.  It 
-"3.  >-  „-»<1  in  conjunction 
•"'     s  L  U  S"  (Public  Laws 
-cxjav  Service)  on  202-523- 
-^■-'.     "he  text  of  laws  is  not 
;><x^i  s.'^ed  in  the  Federal 
Register  but  may  be  ordered 
ir.  inoividual  pamphlet  form 
(referred  to  as  "slip  laws") 
*rcrr:  the  Superintendent  of 
:-"   ."lents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone,  202-512- 

M  J    Pes    4i6;P.L.  102-266 
M^«  r-g  *<.^*^er  continuing 
acxxopndttoos  for  the  fiscal 
year  '  9y2   and  for  other 
purposes.  (Apr.  1.  1992;  106 
Stat  92;  8  pages)    Pnce; 
$1.00 

H-J   Re»   272/P.L.  102-267 

To  p'.H  ,5  -  March  20,  1992, 
•  s    National  Aghcutture  Day". 
,.Apr.  2,  1992;  106  Stat  100; 
2  pages)    Phce;  $1.00 
Ui!  tist  April  1,  1992 
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era  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekty  It  is  arranged  in  the  order  of  CFR  tittes,  stoc* 

numt)ers,  pnces,  and  revisKsn  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  tssiied  since  last 

week  and  wh»ch  is  now  available  tor  sale  at  the  Government  Pnnting 

Office 

A  checklist  of  current  CFR  volun>es  comprising  a  complete  CFR  set, 

also  appears  in  ttie  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  nvDnthly 

The  annual  rate  for  sutocription  to  all  revised  volunws  is  $620  00 

domestic,  $155.00  additonal  for  foreign  mailing 

Man  orders  to  the  Supenntef>dent  of  Documents,  Attn  New  Orders, 

P.O  Box  371954,  F^sburgh.  PA  15250-7954,  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposrt 

Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned  to 

the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  783-3236  from 

8:00  a.m  to  4  00  p.m  eastern  time,  or  FAX  your  charge  orders  to 

(202)  512-2233. 

TKJ«  Stock  Number  Pr(c«        Revision  Date 

1,  2  (2  Reserved) (869-017-00001-9) $13  00         ion    1,  19<?2 


3  (1990  Compilotion  and 
Ports  100  and  101) (869-013-00002-1) U  00 


4 

SPwts: 

1-699 

700-1199.. 
*1200-€nd, 


6(6 


,(869-017-00003-5) 

.  (869-0 13-«)004-8) 
.(869-013-00005-6) 


Reserved) _...  (869-017-00006-0) 


16  00 

1700 
1300 

19  00 


7  Parts: 

0-26 (869-013-00007-2) 15  00 

27-45 (869-017-00008-6) 12.00 

46-51 (869-017-00009-4) 18  00 

52 (869-013-0001O-2) 24  00 

5S-209 (869-017-000!  1-6) 19  00 

210-299 „...  (869-013-00012-9) 24.00 

300-399 „ (869-017-00013-2) 13.00 

400-699 „ (869-017-00014-1) 15.00 

700-899 (869-01 3-000  lS-3) 19  00 

900-999 (869-013-00016-1) 28  00 

1000-1059 (869-013-00017-0) 17  00 

1060-1119 (869-013-00018-8) 12  00 

1120-1199 (869-013-00019-6) 10.00 

1200-1499 (869-013-00020-0) 18.00 

•1500-1899 (869-0 17-0002 1-3) 15  00 

1900-1939 (869-017-00022-1) 1 1  00 

1940-1949 (869-013-00023-4) 22  00 

1950-1999 (869-013-00024-2) 25  00 

2000-End (869-013-00025-1) 10.00 

8 „ (869-013-00026-9) 14  00 

9Part»: 

1-199 (869-013-00027-7)  21  00 

200-€nd (869-0 13-00028-5) 18  00 

10  Parts: 

0-50 (869-0 13-O00W-3) 21  00 

51-199 (869-013-00030-7) 17  00 

200-399 (869-017-00031-1) 13  00 

400-499 (869-017-00032-9) 20  00 

500-tnd „ (869-013-00033-1) 27  00 

11 - (869-013-00034-0) 12  00 

12  Parts: 

1-199 (869-017-00035-3)  13  00 

200-219 „ (869-017-00036-1) 13  00 

*220-299 (869-017-00037-0) 22  00 

300-499 (869-013-00038-2) 17  00 

500-599 (869-017-00039-6) 17  00 

600-tnd (869-013-00040-4) 19  00 


>or  1,  1991 

Jon  1,  1991 

ioT  1,  1991 

kJfi  1,  1991 


kJT  ! 

Jon  1 

ion  1 

Jon  1 

Jon  1 

ior  1 

Jon,  1 

Jon  1 

Jar,  1 

ion  1 

Jot  1 

km  1 

ion  1 

iar  1 

ion  1 

Jan  1 

Jon  1 

Jot  1 

Jon  1 

Jon.  1 


Jor  1 

JOT  1 

'Jon,  1 

Jan  1 

ion  1 

Jon  1 


Jon  1 

J«t  1 

Jon  t 

Jon  1 

k«i  1 

Jon  1 


1992 

1991 
1992 
1992 
1991 
1992 
1991 
1992 
1992 
1991 
1991 
1991 
1991 
1991 
1991 
1992 
1992 
1991 
1991 
1991 


Jon    1,  1991 


Jor    1,  1991 
Jcti,  1.  1991 


1991 
1991 
1987 
1992 
1991 

1991 


1992 
1992 

1992 
1991 
1992 
1991 


TWe 

13..-. 

14  Parts: 

1-59 

60-139 

140-199 „„. 

200-1199 , 

1200-fod „> 

15  Parts: 

0-299 

300-799 

800-tnd 

16  Parts: 

0-149 

150-999 

1000-tnd _.., 

17  Parts: 

1-199 

200-239  

240-fnd 

18  Parts: 

1-149  , 

lSO-279 

280-399 , 

400-End 

19  Parts; 

1-199     „..., 

?00-*n<J , 

20  Parts: 

1-399    , 

400-499 

SOO-fcnd 

21  Parts: 

1-99       

1 -DO- 169. 

170-199 ™....._ 

200-299 

300-499  

500-599 „..„. 

600-799 „ 

800-1299 

130O-tnd 

22  Parts: 

1-299  

300-tnd 

23 

24  Parts: 

0-199     

200-499  

500-699 

700-1699 

1 700-tnd  . 

25 

26  Parts; 

{§10-1-1  60 , 

J§  1  61-1  169 , 

J{  1  170-1  300.... 
55  1,301-1  400.... 
{{  1,401-1  500  _., 
5{  1  501-1  640.... 
}{  1,641-1  850  „., 
{{  1  851-1  907.... 
S§  1  908-1  1000 
5!  1  1001-1  1400 
J}  1  1401 -fctd..™. 

2-29 _, 

30-39 , 

40-49 

50-299  ....„ 


Stock  Mumt>«r 

(669-013-00041-7 


»>rtce 

7*  OC' 


(»69 -01 7 --00042-6  7'  OC 

(869 -01 3-00043- 9:  7'  fX: 

(869 -01 7 -00044 -r  •  ■:  iX 

(869-017-0OO4S-!  7C  CX: 

(869-017-00046-9, U  CX: 

(869  013-CXX)47-i      ,...  12,00 

(869-013 -O0O48-0;  22,00 

(869-017-O0O49-3) 17,00 

(869-013-00050-1) 5,50 

(a69-•01^-OO05^-5.     ....  14.00 

(869-013-00052-8 19.00 

(869-013-00054  4!  15.00 

(&69-01J-OOO5i-2l,.._„  16.00 

(869  -0 1  3-00056-1). 23.00 

(86« Cl 3 -00057-9) 15.00 

(869 -<!  13 -00058-7) 15.00 

(S6'3  -013  00059-5) 13.00 

(869  C'i3  00060-9) 9.00 

(8ta  Ol3-CXX:>61-7) 28.00 

(869  013  00062-5) 9  50 

(869-01 3 -O0O63-3)....„.  16  00 

(869-013 -00064-1) 25.00 

(&09-C  13 -00065-0) 21.00 

(869-01 3 -^)0066-«; »2.00 

(869-013-00067-6) 13  00 

(869-0 13--OOOfc8-4       ...  17.00 

(669 -01 3-00069 -2     5.50 

(869-013-00070  ■*     28.00 

(869-0 13-0007 1-4,  20.00 

(669-013-00072-2) 7  00 

(669-0 13-00073-1) 18  00 

(669-01 3 -OOC  74-9) ?  50 

(869-01 3. -00075-7) 25.00 

(869-013-00076-5) 18.00 

(869-013  00077, -5  .  17  00 

(869-013-00078-1) 25  00 

(869-013-00079-0) 27.00 

(869-013-00080-3) 13.00 

(869-013  00081-1) 26.00 

(869  013-00082-0) 13.00 

(869-013-00083-8) 25  00 

(869-0! J  00084-6; 1?.0C 

(869-013-00085-4) 28.00 

(869-013-00086-2) 18.00 

(669-013-00087-1) 17.00 

(869-013-00088-9) 30.00 

(669-013  00089-7) 16.00 

(669-013-00090-1) 19.00 

(869-0I3-OO091-9)...„..  20.00 

(869-0 13 -00092 -7) 22.00 

(869-013-00093-5).-....  18.00 

(869 -01 3 -00094-3) 24.00 

(669-013-00095-1) 21.00 

(869-013-00096-0) 14.00 

(869-013-00097-8*  1100 

(869-0 13-00098-fc.  1 S  OC: 


'Per, 
Hr 
*cr, 

MX' 


19V: 


kr  '  1991 
X»,    1     '991 

kr     '     I  'W7 

Jor    1    1991 

,i<jr,  1  '  *92 
Jan.  1,  1991 

Apr.  1,  mi 
kur.  1,  W91 

Af»     ■     '991 

t^  '  '  'k)  1 

4pi  '■  '^1 

Ap.'  ■'  '^->91 

kp>  '  '  '■«  1 

Apr   1,  1991 

hor     '      '991 

kit  '  i'»91 
Apr.  1,  1991 
Apr   1.  1991 

Apr>1,  1991 
Apr  1,  1991 
Afx  1  '991 
Ajx     1     ■!»91 


Apt 

**» 
Apf' 
Apr 

Ajx 

Ajx 

Apr 

Atv 

Af» 


Apr 
Apr 
Apr 
A<» 
**» 
'  Apr 

Apr 

Ao- 
•  Apr 

Apr 
Apr 
A(X 
Apr 

Apr 


J91 

K>91 

^1 

?91 

991 

991 

;>9i 


!'X>1 

1991 
19191 

1001 

991 

v?91 
"»91 

I  w: 
">*(, 

19<?1 
*91 
1^1 
!<>91 
1991 
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r.tt« 


stock  Numbw 


300-499    _„ (869-« '  J  *DOO'>«5-4) 17.00 

50O-5W  (869-0)3-00  iOO-1) 6.00 

600-£i>d    (869-OlJ-OOlOl-O) 6.50 

27  Parts; 

i-iw      

200-b-*;    


, (869-0 1 3-«  '  C  2  -3) .  . 

..„ (869^1  J-OC  C3-6).. 


.  (So'  ^ 


'3 iX 


29  Parts: 

0-9^         (86?-C!i-OC10S-2) 18.00 

10O-4<><5  (869-013-00106-1) 7.50 

SOO-^-W  (869-013-00107-9) 27.00 

900-1899 (869-013-00108-7) 12.00 

1900-1910  (§1  1901.1  to 

1910.999) (869-013-00109-5).... 

1910  (SS  1910.1000  to 

end) (869-0 13-001 10-9)... 

191 1-1925...„ (869-013-001 1 1-7) 

1926 (869-013-00112-5) 


^«v»'0'-  Date 

Apr.  1,  1991 

•Apr.  1,  1990 

Apr.  1,  1991 

Apr.  1,  1991 
Apr.  1,  1991 

Wy  1,  1991 

July  1.  1991 

My  1,  1991 

JutY  1,  1991 

Wy  1,  1991 


24.00         Ju»y  1,  1991 


29.00 
1100 

28.00 


14.00 

900 

12.00 


Jnd  (Se^  0' 3  00113-3) 25.00 


*0  Oqrts: 

'-i^V      

700-699  

700-«nd  

31  Part*: 

'C^    '^       

i^y  tnc      

3J  Parts: 
1-3';,  ¥«.  I..., 
1-39,  Vol.  «... 

V3<3  Vol  ■.. 


.  ,_^ 


](>r^y^  „ 

4-DO-«2<5  

biO-b'^   

70O-7<?<)  , '. 

300-  inc    


.(869-013-00114-1) 22.00 

.(869-013-00115-0) 15.00 

.(869-013-00116-8) 21.00 

.(669-013-00117-6) 15.00 

.(869-013-00118-4) 20.00 

„ 15.00 

.„ „ 19.00 

_ 18.00 

.  (869-01 J-0O1 19-2) 25.00 

.1869-013-00120-6) 29.00 

.(869-013-00121-4) 26.00 

.  (869-013-00122-2) 14.00 

.  (869-013-00123-1) 17.00 

.  (869-C '  >  Oi:   24-9)._....  18.00 


33  Part*: 

;--24     

125-199.... 
20O-{iid 

34  Parts: 

U7<W     

300-39<?  .., 
40C-L'y:    .., 


■^y  :!5-7)., 
v-o:  ^  2&-5)., 

■oc.:7-3i).. 


15.00 
18.00 
20.00 


35 


.  (869-013-00128-1) 24.00 

.  (869-013-00129-0) 14.00 

(5C^on-00130-3) 26.00 

.(Sov-O!  3-00131-1) 10.00 


36  Parts: 

1-1>XJ  

200-&»d._ 

37 


(869-013-00132-0^ 13.00 

,  (869-013-00133-8) 26.00 

.  ■S«<5..-0;3-X"34-6)-.....      15.00 


38  Parts: 

0-17       

ie-4n«i    .... 

39 


40  Parts: 

1-5!  .„. 
52..-. 
5^1-60 ...._ 
6 1  -30  .„ 
81-3i  .... 
86-9<?  ..„ 
100-149... 
150-189  ._ 
190-259  .„ 
2&0-?99_ 
300-399  ... 
400-424.. 
425-699  _. 
700-789  _, 


(3«9-0 '3-001 35-4) 24.00 

(869-C  13-00 136-2) 22.00 

(869-013-00137-1) 14.00 

.  ;S«.9-0  13-00138-5:  27.00 

.   8e9-013-OC139-7) 28.00 

.    B69-C'3-00140-1) 31.00 

. '8*9 -01 3-00'.  4 1-9) 14.00 

.  ,369-013-00  l42-7'» 11.00 

.  (869-0  13-00 14.3-5     29.00 

.?  869-^13-001 44-.  3     30.00 

.  1869^0 13-00. 45- ! 20,00 

,  ,869-0 13-00 146-0! 13.0C 

.  iS69-0  13-00147-3,  31.0C> 

.  ;869-0l3-OOi4S-6.  13.00 

,  i  369 -01 3-00 149 4   23,00 

.  :S69 -01 3-00!  30-3,  23, DC 

.  1869-0 1 3-0015  !-^j ......  20.00 


Wy  1, 

'July  1, 

My  1, 

July  1. 


1991 
1989 
1991 
1991 


July  1,  1991 
July  1,  1991 
July  1,  1991 

July  1,  1991 
July  1,  1991 

•  July  1,  1984 
*Juty  1,  1984 
•July  1,  1984 
July  1,  1991 
July  1,  1991 
July  1,  1991 
July  1.  1991 
July  1,  1991 
July  1,  1991 

July  1,  1991 
July  1,  1991 
July  1,  1991 

July  1,  1991 
July  1,  1991 
July  1,  1991 

July  1,  1991 


July  1 
July  1 

July  1,  1991 


1991 
1991 


Ju»y  1,  1991 
July  1,  1991 

July  1,  1991 


July  1. 

July  1. 
July  1, 
JUyl, 
July  1, 
July  1, 
My  1 

Mi   ' 

Wj'fY    1 

July  1. 
July  1, 


1991 

199- 
19^11 
190 
190 

199  1 

1991 
■  99! 
'■g<;< 
■!'«• 
199' 
199' 

\99t 


Tttto 

790-tnd 

41  Chapters: 

1,  l-l  to  i-'O 

1,  1-11  to  Aop^yij 
3-6 

7 

8 

9 

10-17 


Stock  Number 

(869-013-00152-4) 


7  (2  Rwerved) , 


Piic* 
22  00 

1300 
1300 
14  00 

6,00 

4  50 
13.00 

950 
13  00 
1300 
1300 
1300 

B  50 


R«vtslofl  Data 

Jut>  1,  1991 


18,  Vol.  I,  Parn  1-5 

18,  Vol,  H   -ori  6  '9 

18,  Vol,  111.  i^cm  2  5-52 

19-100 

1-100 (869-013-00153-2) 

101 _ (869-013-00154-1) 22  00 

102-200 „ (869-013-00155-9) 11  00 

201-£nd (869-013-00156-71,,      10  00 

42  Parts: 

1-60 (869-013-00157-5) 

61-399 _ (869-013-00158-3) 

400-429 (869-013-00159-1) 

430-&KI (869-013-00160-5) 


43  Parts: 
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Federal  Register  Index,  or  both. 
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primarily  under  the  names  of  the  issuing 
agencies   Significant  subjects  are  carnecJ 
as  cross-references 
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Guide  to 
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Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GL'IDE    Re\ised  lanuarv  1.  1989 
Sl'PPLf.MENT   Revised  January  1.  1991 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool. 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 

obligations. 
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reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
RegLster,  National  ,\n::hives  and  Records 
,^dminlSt^ation. 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  12^97  of  April  3.  %mr2 

Review   of  Increases   in    Rates   of"   f].jsii.    P;)\    ior    (jTt.Ln    f:: 
ployces    of    the    Department    (sf    X'eterans    ,'\ff,nr' 
Agencies 


.ind    OlhiH 


By  the  auliionty  vestt  i  ;:i  r:  i>  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  Arru nca.  including  section  7455(d)(2}-{3)  of  title  38, 
I'r  ited  States  Ccd  :i  'dcr  to  establish  procedures  for  review  of  proposed 
increases  \n  the  r.itf  <^  i  :  basic  pay  of  certain  employees  of  the  Department  of 
Veterans   Affairs   <ir: J    of  other  agencies,  it  is  hereby  ordered  as  follows: 

Section  1.  The  U  ri  !  ir  of  th'  Of*'  .  ;  !  Pprsormel  Management  is  designated 
ti)  f  \orrise  the  authi  r  *>  \f-*f  .:  ir,  ?.  Ir-  sident  by  section  7455(d)(2)-{3)  of 
title  38,  United  Stat)  s  Code,  to  review  and  approve  or  disapprove  the  in- 
creases in  rates  of  basic  pay  proposed  by  the  Secretary  of  Veterans  Affairs 
and  io  provide  the  appropriate  committees  of  the  Congress  with  a  written 
sta'rrnent  of  the  reasons  for  any  such  disapproval. 

Sec  2.  in  exert  is.njj  ths  authority,  the  Director  of  the  Office  of  Personnel 
Management  shad  issur!  that  any  increases  in  basic  pay  proposed  by  the 
Secretary  of  Vete:-ars  Affa  rs  are  in  the  best  interest  of  the  Federal  Govern- 
ment, do  not  exceed  th(  .mounts  authorized  by  section  7455,  and  are  made 
nn\\  to- 
il 1  Provide  pay  in  an  amount  competitive  with,  but  not  exceeding,  the 
amount  of  the  same  type  of  pay  paid  to  the  same  category  of  health-care 
personnt !   at   nor  Pi  Jrr  1   health-care  facilities  in  the  same  labor  market; 

(2)  Ai  hie\  e  adequate  staffing  at  particular  facilities;  or 

(Jj  Rifuit  persi  .:  it  1  w::h  specialized  skills,  especially  those  with  skills 

\vhi(  h  are  especiady  difficult  or  demanding. 

Sec  3  1  he  Secretary  of  Veterans  Affairs  shall  provide  to  the  Director  of  the 
Offii  e  f  Personnel  Management  such  information  as  the  Director  may  request 
.0    :  J  r  t;   carry  out  the  responsibilities  delegated  by  this  order. 

Sec.  4.  rha  Unec '  sr  of  tht  OMice  of  Persormel  Management  shall  provide  the 
Secret  jr\  of  Veterans  Aft.irs  with  a  copy  of  any  written  statement  provided 
to  the  appropriate  committees  of  the  Congress  that  sets  forth  the  reasons  for 
disapproval  of  any  proposed  increase  in  rates  of  basic  pay  under  this  order. 

an\  other  i.jtw  authorizing  another  agency  to  use  the 


Sec.  5.  In  the  (..u'^e 
authority  pro-.'ich'd 


tion  7455  of  title  38,  United  States  Code,  the  Director 


of  the  Office  of  Personnel  Management  shall  exercise  the  same  authority  in 
the  same  manner  as  provided  for  with  respect  to  section  7455  under  sections  1 

through  4  of  thi.-^  onJr:     od  the  head  of  such  other  agency  shall  provide 
informatH  n  requested  b\    the  Director  as  provided  for  in  section  3  of  this 


Sec.  6.  f-At'f  utjvf  Or 


.\o.  124o8  of  August  23, 1983,  is  revoked. 
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Set    :•.  This  order  shall  be  effective  upon  publiratcn  in  the  Federal  Register 
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CFFiCE  OF  GOVERNMEFrr  ETHICS 

5  CFR  Part  2641 

RIN3209-AA14 

Po^t-Employment  Conflict  of  Interest: 
Designation  of  Additional  Agency 
Component  for  the  Executive  Branch 

agency:  Office  of  Cpvernmpnt  Ethics. 
action:  Final  rale. 

summary:  The  Office  of  Government 
Klh;c.s  is  issuing  this  rule  to  designate 
the  U.S.  Savings  Bonds  Division  as  an 
additional  separate  compcnent  within 
the  DepartTienl  of  the  Treasury,  as 
authorized  by  18  L'.S.C.  207(h).' This 
designation  will  have  the  effect  of 
limiting  the  scope  of  the  one-year  post- 
employment  restnction  set  forth  :n  IB 
U.S.C.  207(c)  in  the  case  of  certain 
former  senior  employees  of  that 
Depart  rr.ent. 

EFFECTIVE  DATE:  Apni  7,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
!ul;a  S,  Lonne.  Office  cif  Ckivprnmcnt 
E'hics,  telephone  (:!02;'FTSi  5::i-.=)"5:, 
FAX  (202/ PTS)  523-6325. 
SUPPLEMENTARY  INFORMATION: 

A.  Sultslantive  Discussion 

Ihe  Director  of  OGE  is  aathonzed  Dy 
18  U.S.C.  207(h)  to  designate  separate 
departmental  and  agency  components  in 
the  executive  branch  for  purposes  of  IH 
U.S.C.  207(c),  the  one-year  post- 
employment  restriction  applicable  to 
"senior"  employees.  The 
representational  bar  of  18  U.S.C.  207(c) 
usually  extends  to  any  department  or 
agency  in  which  a  former  senior 
employee  served  in  any  capacity  duiiiig 
the  year  prior  to  termination  from  senior 
service.  However,  eligible  senior 
employees  may  be  permitted  to 
communicate  to  or  appear  before 


components  of  their  former  department 
or  agency  if  those  components  have 
been  designated  as  separate  agencies  or 
bureaus  by  OGE. 

By  letter  dated  Januarv  3.  ■!*W2  sr.n 
pursuant  to  procedures  p-escnbed  in  5 
CFR  2641.201(e).  the  Designated  Agency 
Ethics  Official  at  the  Department  of  the 
Treasury  requested  designation  of  the 
United  States  Savings  Bonds  Division  as 
an  additional  distinct  and  separate 
component  of  that  DepartmenL  After 
carefully  reviewing  Treasury's  request 
in  light  of  the  criteria  set  forth  in  5  CFR 
2641.201(e)(6).  the  Director  of  OGE  has 
determined  to  designate  that  Division  as 
a  distinct  and  separate  Treasury 
component.  As  indicated  in  5  CFR 
2641.201(e)(4),  a  designation  "shall  be 
effective  as  of  the  effective  date  of  the 
Pile  that  creates  the  designation,  but 
shall  not  be  effective  as  to  employees 
who  terminated  senior  service  prior  to 
that  date."  The  eflective  date  of  the 
designation  of  the  United  States  Savings 
Bonds  Division  as  a  distinct  and 
separate  component  is  indicated  in 
Appendix  B  of  this  part. 

B.  Mattsrs  of  Regulatory  l^ocedure 

Administrative  Procedure  Act 

Pursucini  to  5  U.S.C.  553,  the  Director 
of  the  Office  of  Government  Ethics  finds 
that  good  cause  exists  for  waiving  the 
general  notice  of  proposed  rulemaking 
and  30-day  delayed  effective  date.  It  is 
important  that  the  designation  by  OGE 
of  separate  agency  components  be 
published  in  the  Federal  Register  as 
promptly  as  possible.  Furthermore,  since 
this  rule  is  interpretive  in  nature,  it  ia 
exempt  from  the  notice  and  delayed 
effectiveness  requirements  of  5  U.S.C. 
553. 

EO  12291,  Federal  Regulation 

As  Director  of  '.he  Office  of 
Government  Ethics,  1  have  determined 
that  this  is  not  a  major  rule  as  defined 
under  section  1(b)  of  Executive  Order 
12291. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  only 
affects  current  and  former  Federal 
employees. 


Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C  chapter  35)  does  not  apply 
because  this  rule  does  not  contain  an 
information  collection  requirement  that 
requires  the  approval  of  the  Office  of 
Management  and  Budget. 


List  of  Silt: 


r  ik 


.'(.41 


Conflict  of  interests.  Govemment 
employees. 

Approved;  March  10, 1992. 
Stephen  D.  Pons, 
Director.  Office  ofCovem/nent  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Govemment  Ethics  is  amending  part 
2641  of  subchapter  B  of  chapter  XVI  of 
title  5  of  the  Code  of  Federal  Regulations 
as  follows: 

PART  26.1 1 -  AMrNDtDl 

1.  The  authority  citation  for  part  2641 
continues  to  read  as  follows: 

Authority:  S  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978,  sees.  4CE  and  484): 
18  U.S.C.  207:  E.0. 12»74.  54  PR  15159.  3  CFR. 
1989  Comp.,  p.  215.  as  modified  by  EO.  12731. 
55  FR  42547.  3  CFR,  1990  Comp.,  p.  306. 

2.  hi  Appendix  B  is  amended  to  revise 
the  listing  for  the  Department  of  the 

Treasury  as  follows: 

Appendix  B  to  5  CFR  Pan  264  ' - 

Agency  Components  'or  Purposea  of 
18  U.S.C.  207('c^ 


Parent:  Department  of  the  Traasury 
Components: 

Burtrau  of  Alcohol.  Tobacco  and  Firearms 

Bureau  of  Engraving  and  Printing 

Bureau  of  the  Mint 

Bureau  of  the  Public  Debt 

Comptroller  of  the  Currency 

Federal  Law  Elnforcement  Training  Center 

Financial  Management  Center 

Internal  Revenue  Service 

Office  of  Thrift  Supervision 

United  States  Customs  Service 

United  States  Savings  Bonds  Division 

(effective  April  7, 1992) 

United  States  Secret  Service 
*         •         •         •         * 

[FR  Doc.  92-7943  Filed  4-6-92:  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

13CFR  Part  305 
(Docket  No  920358-20581 

Public  Works  and  Development 
Facilities  Program— Specific  Types  o' 
Projects— Skill  Training  Center 
Facilities 

agency:  Economic  Development 
Administration  (EDA),  Commerce. 
action:  Interim  rule  with  request  for 

comments. 

summary:  The  purpose  of  this 
amendment  to  EDA's  rule  at  13  CFR 
305.45  is  to  clarify  EDA"s  policies  on 
skill  training  programs  and  sheltered 
workshops.  Projects  involving  bona  fide 
training  are  to  be  encouraged  when  they 
provide  education  for  workers  who  can 
then  move  into  the  private  sector. 
Projects  involving  sheltered  workshops 
should  also  be  encouraged,  because  they 
provide  jobs,  often  to  long-term 
unemployed,  which  are  comparable  to 
thnse  in  the  private  sector. 
DATES:  Effective  Date:  April  7. 1992. 
?     -  •    omments  by  June  8, 1992. 
ADDRESSES:  Send  comments  to  Joseph 
M.  Levine,  Chief  Counsel,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Herbert  C. 
Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution  Avenues. 
NW..  room  7001.  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Levine.  f2n2'  2" -4087. 
SUPPLEMENTARY  INFORM  ft  ^Cn:  EDA  is 
amending  13  CFR  305.45  to  delete 
paragraphs  (a)(9)  and  (b)(6)  so  that 
sheltered  workshops  are  not  treated  as 
skill  training  center  facilities.  Language 
at  13  CFR  305.45  paragraphs  (a)(4)  and 
(c)(4)  and  (c)(8)  referring  to  "CETA",  the 
Comprehensive  Employment  and 
Training  Act,  has  been  deleted,  since 
CETA  has  been  repealed.  Reference  has 
instead  been  made  to  other  Federal 
vocational  education  programs. 
Paragraph  (b)(1)  of  §  305.45  is  amended 
to  delete  "Comprehensive  Economic 
Development  Strategies  (CEDS),"  since 
this  program  is  no  longer  in  existence. 

Under  Executive  Order  12291,  the 
Department  must  judge  whether  a 
regulation  is  "major"  within  the  meaning 
of  section  1  of  the  order  and  therefore 
subject  to  the  requirement  that  a 
Regulatory  Impact  Analysis  be 
prepared.  This  regulation  is  not  major 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  a  major  increase  in 


costs  or  prices  for  consumers,  individual 
industries.  Federal,  state,  or  local 
government  agencies,  or  geographic 
regions:  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation;  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  expert 
markets. 

Accordingly,  neither  a  preliminary  nor 
final  Regulatory  Impact  Analysis  has 
been  or  will  be  prepared. 

This  rule  is  exempt  from  all 
requirements  of  5  U.S.C.  553  including 
notice  and  opportunity  to  comment  and 
delayed  effective  date,  because  it  relates 
to  public  property,  loans,  grants, 
benefits  and  contracts. 

No  other  law  requires  that  notice  and 
opportunity  for  comment  be  given  for 
this  rule. 

However,  because  the  Department  is 
interested  in  receiving  comments  from 
those  who  will  benefit  from  the 
amendment,  this  rule  is  being  issued  as 
interim  final.  Public  comments  on  the 
interim  rule  are  invited  and  should  be 
sent  to  the  address  listed  in  the 
"ADDRESSES '  section  above. 

Comments  received  by  June  8, 1992 
will  be  considered  in  promulgating  a 
final  rule. 

Since  a  notice  and  an  opportunity  for 
comment  are  not  required  to  be  given  for 
the  rule  under  section  553  of  the  APA  (5 
U.S.C.  553)  or  any  other  law,  under 
sections  603(a)  and  604(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a),  604(a)),  no  initial  or  final 
Regulatory  Flexibility  Analysis  has  to  be 
or  will  be  prepared. 

This  rule  does  not  contain  a  collection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  13  CFR  Fart  305 

Community  development,  community 
facilities.  Grant  programs.  Indians.  Loan 
programs. 

p  A  RT  30  5 P  U  B  -^ !  C  WORKSAND 

PROGHAM 

1.  Authonty:  Sec.  701,  Pub.  L.  89-136;  79 
Stat.  570  (42  U.S.C.  3211);  Department  of 
Commerce  Organization  Order  10-4,  as 
amended  (40  FR  56702.  as  amended). 

2.  Section  305.45  is  amended  by 
revising  paragraphs  (a),  (b),  (c)(4),  and 
(c)(8)  to  read  as  follows: 


§  305.45    Skill  training  center  taclllties. 

(a)  General  policies.  EDA  may 
consider  projects  to  provide  for  the 
construction  or  renovation  of  skill 
training  centers  only  if: 

(1)  The  skill  center  will  improve  the 
linkages  between  economic 
development  activities  and  empkn  ment 
and  training  opportunities  for  the 
unemployed  and  underemployed. 

(2)  The  skill  center  is  an  integral  part 
of  the  local  economic  development 
strategy. 

(3)  The  skill  center  program  is 
designed  in  such  a  way  that  a  major  part 
of  the  program  is  focused  on  training 
unemployed  and  underemployed  adults 
and  out-of-school  youths  (the  "target 
population"). 

(4)  The  skill  center  provides  a  direct 
linkage  with  other  Federal,  state  or  local 
vocational  education  programs,  and 
there  is  assurance  of  long-term 
operational  support  for  the  center  from 
any  of  these  programs. 

(5)  The  skill  center  proposal  will 
provide  funds  for  developing  skill  center 
facilities  by  rehabilitating  existing 
structures.  Proposals  for  constructing 
new  buildings  will  be  considered  only 
where  there  are  no  appropriate  existing 
buildings  or  where  it  is  more  cost- 
effective  than  rehabilitating  existing 
structures. 

(6)  The  proposal  does  not  involve 
secondary  or  post-secondary  vocational 
schools  or  junior  or  community  colleges, 
unless  such  institutions  are  the  only 
ones  available  to  provide  training  for 
the  target  population  and  the  proposal 
otherwise  meets  the  requirements  of  this 
section. 

(7)  The  skill  center  facilities  will  be 
used  for  direct  training  purposes, 
including  supporting  offices.  Unrelated 
facilities  such  as  recreation  buildings 
and  office  space  for  non-related 
purposes  will  not  be  funded  as  part  of 
EDA's  support  for  skill  training  centers. 

(8)  The  skill  center  proposal  is  cost- 
effective,  as  determined  by  amount  of 
EDA  funds  requested  per  annual 
training  slots  created. 

(b)  Additional  project  requirements.  In 
addition  to  the  general  requirements  set 
forth  in  paragraph  (a)  of  this  section,  a 
skill  center  project  (or  the  component 
thereof  funded  by  EDA)  must: 

(1)  Be  a  top  priority  of  the  area's 
Overall  Economic  Development  Pljin 
(OEDP). 

(2)  Provide  more  than  50  percent  of  its 
hours  of  training  to  the  EDA  skill 
training  target  population  (i.e.. 
unemployed  and  underemployed  adults 
and  out-of-school  youths). 
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(.3)  Pro\  ide  training  in  needed  skills 
that  have  been  determined  to  be  in  short 
supply  in  the  center's  labor  market  area. 

(4)  Be  included  in  the  Stale  vocational 
education  plan,  and,  in  the  case  of 
public  institutions,  be  approved  by  the 
State  Advisory  Council  or  director  for 
vocational  education. 

(5)  Be  located  in  an  area  which  is 
easily  accessible  to  the  target 
population. 

(c)  •  *  * 

(4)  Provide  signed  statements  of  intent 
for  long-term  support  for  the  operation 
and  administration  of  the  Center  from 
the  existing  Federal,  State  or  local 
vocational  education  programs. 
•        *        *        •        * 

(8)  For  a  skill  center  already  in 
existence,  describe  its  past  performance 
record  including  the  number  of  trainees, 
the  proportion  of  the  trainees  which 
were  trainees  under  other  Federal 
programs,  the  completion  rate  and  the 
placement  rate. 
***** 

Dated:  March  31, 1992. 

L.  Joyce  Hampers, 

Assistant  Secretary  for  Economic 
Development. 

[FR  Doc  92-7902  Filed  4-6-92:  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

I  Airspace  Docket  No.  91-ANE-3i| 

Amendment  to  Control  Zone: 
Stratford,  CT 

agency:  Federal  Aviation 

Administration  [FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes  the 

Stratford,  Connecticut  (CT)  Control 
Zone  surrounding  the  Sikorsky  Heliport, 
Stratford,  CT,  This  action  is  the  result  of 
a  review  of  the  airspace  surrounding  the 
Sikorsky  Ffeliport,  and  will  provide 
increased  separation  for  those  aircraft 
executing  instrument  approaches  to  the 
Sikorsky  Heliport  during  poor  weather 
conditions.  The  airspace  affected  by  this 
action  is  a  circular  area  within  a  five 
statute  mile  radius  of  the  Sikorsky 
Heliport,  extending  upward  from  the 
surface  to  the  base  of  the  Continental 
Control  Area.  The  hours  of  operation  are 
from  0800  local  time  to  sunset.  Monday 
through  Saturday, 
EFFECTIVE  DATE:  May  28,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Tavlor,  System  Management 


Branch.  ANE-530,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299,  Telephone:  (617)  270-2428. 

SUPPLEMENTARY  INFORMATION 

History 

On  August  28, 1991,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to 
designate  a  Control  Zone  at  Stratford, 
Connecticut  (56  FR  45906).  The  proposed 
action  would  allow  positive  control  of 
aircraft  operations  in  the  vicinity  of 
Sikorsky  Heliport  as  well  as  during 
instrument  meteorological  conditions. 
After  publication  of  the  NPRM,  the 
National  Flight  Data  Center  (NFDC) 
conducted  a  geographic  survey  of  the 
area,  including  Sikorsky  Heliport.  Based 
on  that  survey  the  FAA  has  determined 
that  the  latitude  and  longitude 
references  for  Sikorsky  Airport  must  be 
updated.  Therefore,  to  keep  the 
description  of  the  new  Sikorsky  Control 
Zone  operationally  current,  the  new 
longitude  and  latitude  references  are 
used  in  the  final  rule. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  on  the  proposal  were 
received.  Except  for  the  change  to  the 
latitude  and  longitude  references,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  A  description  of 
the  Control  Zone  will  be  published  in 
§  71.171  of  FAA  Handbook  7400.7, 
effective  November  1, 1991,  which  is 
incorporated  by  reference  in  14  CFR 
'1  1 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  the  Stratford, 
Connecticut  (CT)  Control  Zone 
surrounding  the  Sikorsky  Heliport, 
Stratford,  CT.  This  action  is  the  result  of 
a  review  of  the  airspace  surrounding  the 
Sikorsky  Heliport,  and  will  provide 
increased  separation  for  those  aircraft 
executing  instrument  approaches  to  the 
Sikorsky  Heliport  during  poor  weather 
conditions.  The  airspace  affected  by  this 
action  is  a  circular  area  within  a  five 
statute  mile  radius  of  the  Sikorsky 
Heliport,  extending  upward  from  the 
surface  to  the  base  of  the  Continental 
Control  Area.  The  hours  of  operation  are 
from  0800  local  time  to  sunset,  Monday 
through  Saturday. 

The  FAA  has  determined  that  this 
regulation  only  mvolves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 


current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  not  only  affect 
air  traffic  procedures  and  air  navigation, 
it  is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
Incorporation  by  reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71~LAMENDLD] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  EG.  10854,  24  FR  9565,  3  CFR.  1959- 
1963,  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

571.1     [Amended; 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7, 
Compilation  of  Regulations,  published 
April  30, 1991,  effective  November  1. 
1991,  is  amended  as  follows: 

Section  71.171    Control  Zones 


ANECTCZ  Stratford.  CT 

Within  a  5-mile  radius  of  the  Sikorsky 
Helipori  (lal.  4ri4'57"N.,  long  .73'05'50"W.), 
excluding  the  portion  that  coincides  with  the 
Bridgeport.  CT  Control  Zone.  This  control 
zone  is  effective  from  0800  hours  local  time  to 
sunset.  Monday  through  Saturday,  or  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen  which 
thereafter  will  be  continuously  published  in 
the  Airport/Facility  Directory. 
*****  * 

Issued  in  Burlington,  Massachusetts  on 
March  27, 1992. 

Francis ).  Johns. 

Manager,  Air  Traffic  Division.  New  England 
Region. 

(FR  Doc.  92-7912  Filed  4-6-92;  8:45  amj 
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14  CFR  Part  97 

[Docket  No.  26823;  Amdt.  No.  1456]     -^ 

Standard  Instrument  Approach 
Proce<lures:  Misceflaneous 
Amendments 

AOeNCv:  Federal  Aviation 
AdmrnistratiOT  fFAA).  DOT. 
ACTIOM:  Final  ruie 

SUMMARY:  This  amendment  estaWishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
[SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  aociitjon  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  chants  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  Bnd  to  promote  safe  flight 
opf?rHtions  under  instrument  flight  rules 
fft  the  af*pct-'"1  H!"X)rts. 
DATES:  E-^ecuve:  An  effecti%'e  date  for 
p  ich  5I.\P  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1.1962. 
ADO«CSSE$^  AvailabHity  of  matter 
incorporiited  h\  'oference  in  the 
amtnU-Tio."::  .s  aj  followrs: 

For  E-xamination — 

1  FAA  Rule*  Docket  FAA 
Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

:  The  F.A.A  Regional  Office  of  the  region 

in  which  affected  airport  is  located:  or 
3.  The  Flight  Inspection  Field  Office 

which  originated  the  SLAP. 

For  Purchase — 

Individual  SLAP  copies  may  be 
obtained  from: 
1.  FAA  Public  Inquiry  Center  (APA-200). 

FAA  Headquarters  Building.  800 

Independence  Avenue.  SW^ 

Washington,  DC  20591;  or 

2  The  F.\.A  Regional  Office  of  the  region 
tn  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SiAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington.  DC  20402. 

FOP  FURTHER  INFORMATION  CONTACT 

'rH\i\  \  Eiest.  Fui^it  Procedures  St.fnnrfr-.ia 
Br  ir  :"  '.  AFS-^ZO).  Technical  Pre  j-  i-^- 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW,. 


Washington.  DC  20591:  telephone  (202) 

287-8277. 

SUPPLEMENTARY  fNFORMATlON:  ThiS 

dfiieiiiiiiitiiii  i>j  pui;  97  v^;  :.^e  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complelt 
regulatory  description  on  each  SIAi'  is 
contained  in  the  appropriate  FAA  Forir 
8260  and  the  National  Flight  Data  Center 
(FDC)/Permanent  (P)  Notices  to  Airmen 
(NOT AM)  which  are  incorporated  by 
reference  in  the  amendment  under  5 
U.S.C  5S2(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SiAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  thf  Ir  verbatim 
publication  in  the  Fe<ierFj:  ke^ister 
expensive  and  impractical.  Further. 
ainaen  do  not  use  the  regulatory  text  of 
th  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by  publisherti 
of  aeronautical  materials.  Thus,  the 
advantages  of  incorporation  by 
reference  are  realized  and  publication  of 
the  complete  description  of  each  SLAP 
contained  in  FAA  form  documents  is 
unnecessary.  The  Provisions  of  this 
amendment  state  the  affected  CFR  (and 
FAR)  sections,  with  the  types  and 
effective  dates  of  the  SIAPs.  This 
asieni^neDt  also  identifies  the  airport, 
its  location,  the  procidure  identification 
and  the  amendment  number. 

The  Role 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspendt, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  TDC/P  NOTAMs.  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  eKisting  at  the  affected 
airports. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  Sl.AP 
as  contained  in  the  transmittal  Ali  SL\1* 
amendments  inlhis  rule  have  been 


previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  .Airmen  (NOTAMl  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  ali  these 
SLAP  amendments  requires  makmg  them 
effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  LIS  Standard  for 
Termin.'j]  Instni.Tient  Approach 
Procedures  (TERPs)  Beraupe  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safet\'  in  air 
commerce,  I  fir.d  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessar>',  impracticable,  and 
contrar\  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  the.se  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  pstabiished 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a    major 
rule"  under  F.vecutive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034; "February  26. 19"9];  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  bo  minimal.  For  the  same 
reason,  the  ?t\A  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Fi»^xibi!ity  Act. 

lust  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  h\  referpnce.  Navigation 
[.Air),  Standard  instrument  approaches. 

Weather 

Issued  in  Washington.  DC  on  March  27. 
1991 

Thoous  C  .\ctardi. 
Director.  Ffigh!  Standards  Sen-icp. 

Adoption  of  the  .Amendment 

Accordingly,  pursuant  to  tlie  uutbority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  {14  CFR  part  97]  is 
amended  by  establishing,  wmendins, 
su-pe'i'iing,  or  revoking  Standard 
I.';s'"ur:ie,".t  Approach  Procedurea. 
effective  at  0901  U.T.C.  on  the  dates 
specified,  as  follows: 
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PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  L'.S.C.  app.  1348. 1354(a),  1421 
and  1510;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 


^s'  97  23,  97.25,  97.27,  97  29.  97  31    97  33. 
97.35    I  Amended  1 

2.  Pdrl  97  is  amended  to  read  as 
follows; 

By  amcr     :  -   ^  97.23  VOR,  VOR/ 
DME,  VOR  ur  I ACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME, 


NFDC  Transmittal  Letter 


LDA,  LDA/DME.  SDF.  SDF/DME: 
§  97,27  NDB.  NDB/DME;  §  97,29  ILS. 
ILS/DME.  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 


Effective 

State 

aty 

Airport 

FDC  No. 

SIAP 

02/14/91 

MO 

AR 
1^ 

PA 

ix; 

MO 
OH 
DC 
NY 
WY 

WY 
WY 
WY 
MO 
MO 

St  Louis 

Weiss 

FDC  2/0921 
FDC  2/1423 
FDC  2/1549 

FDC  2/1561 
FDC  2/1573 
FDC  2/1592 
FIX  2/1591 
FDC  2/1598 
FDC  2/1600 
FDC  2/1647 

FDC  2/1644 
FDC  2/1652 
FDC  2/1653 
FDC  2/1697 
FDC  2/1698 

VOR-C  AMDT4... 
VOR-A  AMOT  7 ., 
ILS  RWY  1  AMDT  14.,. 

ILS  RWY  9L  ORIG... 

ILS  RWY  1R  AMDT  21.,, 

VOR  RWY  2  AMDT  4.., 

VOR-A  ORIG  . 

ILS  RWY  19R  AMDT  21.,. 

LDA-A  ORIG... 

VOR  OR   TACAN-A,  AMDT  8    Delete 

note 
VOR/DME  RWY  31  AMDT  5... 
NDB  RWY  26,  AMDT  12   Delete  note 
ILS  RWY  26.  AMDT  32   Delete  Note 
NDB  RWY  36  AMDT  7.., 
NOB  RWY  18  AMDT  7... 

03/10/92 

Siloam  Springs 

Smith  Field 

03/16/92 

New  Orleans 

New  Orleans  IntI/ 

Moisant  Fid. 
PhifadefDhia  IntI 

03/16/92 

Ptiiladelphia 

03/17/92 

Washington  

Washington  Dulles  IntI 

An'owt>ead 

03/17/92 

St  Louts 

03/17/92 

Salem 

Salem  Atroark  Inc 

03/18/92 

Washington 

Washington  Dulles  IntI 

La  Guardia 

03/18/92 

New  York 

03/19/92 

Cf>eyenr>e 

03/19/92 

Sheridan   

Shendan  CounN 

03/20/92 

Cheyenne 

03/20/92 

Cheyenne 

Chevenoe 

03/23/92 

Sedaha 

Sedalia  Memorial 

03/23/92 

Sedalia 

NFDC  Transmittal  Le!!er  Aitdi  hment 
Siloam  Springs 

Smith  Field 

Arkansas 

\'OR-A  AMDT  ;-  .  .  . 

f  M't>i  live:  03/10/92 

f  DC  2  '1423/SLG/  FI/P  Smith  Field. 
S      -n  Springs.  AR.  VOR-A  AMDT 
7  Change  note  to  read  .  .  .  ifL(  I 

ALSTG  not  received,  use  Fayetteville 
ALSTG,  MSA  25  NM  from  Razorback/ 
RZC/VOR-TAC  270-090  3100  ft.  This 
becomes  VOR.A  AMDT  7A. 

Washington 

Washington  Dulles  IntI 

D  C 

ILS  RWY  IR  AMDT  21  .  .  . 

Effective;  03/17/92 

FDC2/1573/IAD/  !i  P  Washington 
Dilies  IntI,  Washington,  DC.  ILS  RWY 
IR  AMDT  21  .  ,  ,  S-ILS-IRCATD 
RVR  1800.  This  becomes  ILS  RWY  IF 
AMDT  21A. 

Washington 

Washington  Dulles  IntI 

0  C 

li.SHWY  IfJ.K  AMDT  Jl  .  .  . 

Effective:  Oo;  Its,  92 

FDC  2/1598/lAD/  FI/P  Washington 
Dulles  Int!  W  ashington,  D,C.  ILS  RWY 
19R  A.MU  I  21  ,  .  .  L-ILS-19R  CAT  D 
RVR  imx).  This  becomes  ILS  RU  Y  ■JR 

.AMDT  21  A. 


New  Orleans 

New  Orleans  Intl/Moisant  Fid 

Louisiana 

ILS  RWY  1  A.MDI  M  .  .  . 

Effective:  03/16/92 

FDC  2/1549/MSY/  FI/P  New  Orleans 
Intl/Moisanf  Fid,  New  Orleans,  LA.  ILS 
RWYIAMDI  14  ,  .  .  Change  Minima 
to  read  .        S  !i,S-l  DH  312/RVR  50. 
1 1  AT  308  A  LI.  CATS.  S-LOC-1  MDA 
420/RVR  50  HAT  4^f.  CATS  A/B/C; 
MDA  4^c> ,  R  V  K  i H !  H  A  i  4 ; 6  CAT  D. 
Delete  .  .      A;;  r!)ach  Minima  when 
control  toviur  .'tports  tall  vessels  in 
approach  area.  This  becomes  ILS  RWY 
1  AMDT  14A. 

St  Louis 

Weiss 

Missouri 

VOR-C  AMDT  4  .  .  , 

Effective:  02/14/91 

FDC  llOQlMZV^El  FI/P  Weiss.  St 
!  ouis,  MO.  VOR-C  AMDT 
4      .  .  Circling  HAA  all  CATS  881. 

\K;  !  !  1  FV  4 39.  This  becomes  VOR-C 

.Y.MUi  4A. 

St  Louis 

Arrowhead 

Missouri 

VOR  RWY  2  A.MU  i  4  .  .  . 

Effective:  03/17/92 

FDC  2/1592/02K/  FI/P  Arrowhead,  St 
Louis,  MO.  VOR  RWY  2  AMDT 

4  ,  .  .  MSASTI.2WXI  This  becomes 

I  OR  RWY  2  AMDT  4,\, 


Sedalia 

Sedalia  Memorial 

Missouri 

NDB  RWY  36  AMDT  7  .  .  . 

Effective:  03/23/92 

FDC  2/1697/DMO/  FI/P  Sedalia 
Memorial,  Sedalia,  MO,  NDB  RWY  36 
AMDT  7  ,  ,  ,  MSA  DMO  and,  feeder 
RTE  Augie  to  DMO  .  .  .  2900.  This 
becomes  NDB  RWY  36  AMDT  7A. 

Sedalia 

Sedalia  Memorial 

Missouri 

NDB  RWY  18  AMDT  7  ,  .  . 

Effective:  03/23/92 

FDC  2/1698/DMO/  H/P  Sedalia 
Memorial,  Sedalia.  MO.  NDB  RWY  18 
AMDT  7  .  .  .  MSA  DMO  and.  feeder 
RTE  Augie  to  DMO  .  .  .  2900.  This 
becomes  NDB  RWY  18  AMDT  7A. 

Salem 

Salem  Airpark  Inc 

Ohio 

VOR-A  ORIG  .  .  . 

Effective:  03/17/92 

FDC  2/1591/38D/  FI/P  Salem  Airpark 
Inc.  Salem.  OH.  VOR-A 
ORIG  .  .  .  Delete  note,  "procedure  not 
authorized  at  night  except  by  prior 
arrangement  for  runway  lights."  This  is 
VOR-A  ORIG  A. 

Philadelphia 

Philadelphia  IntI 
Pennsylvania 
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ILS  RWY  9L  ORIG  .  .  . 

Effective:  03/16/92 

FDC  2/1561  'PH'u/  Fl'P  Philadplnh.f. 
Intl.  Philadelphia.  PA.  ILS  RWY  « 
ORIG  CAT  D  cirdir.fi  ■  and    id-idi 

fix  circling  CAT  D  .  .  .  MDA/HAA 
600/579.  This  becomes  ILS  RWY  9L 
ORIG  .^ 

S  ?'■•'■  York 

La  Guardia 
New  York 
LD.VA  ORIG  .  .  . 
Effective:  03/18/92 

FDC  2/1600/LGA/  FI/P  La  Guardia. 
New  York,  LDA-A  ORIG  Change 

name  BUHLL  to  CASLE.  MIN  ALT  at 
CASLE  3000  Th:s  becor-.'s  LD  ^-A 
ORIG  A 


Shendan  County 

Wvom;ng 

VOR/DME  RWY  :r.  WVDl  5  .  .  . 

Effective:  C3;  19  9: 

FLIC  2;  1544  'SHR.  Fl/P  Shp-iddr 
County,  Shendan.  WY.  VOR  'DME  RWY 
31  AMDT  5  .  .  .  Circlins  CAT  C  \fDA 
4640.  HA  A  619,  VIS  1  3/4,  CAT  D  MDA 
478.0,  HAA  -sg,  VIS  2  1/2.  Terminal 
rou'e  SHERZ  INT  /lAF/  to  SHR  R-125/ 
20  DME  change  ^L1  to  73fV}  .^dd  note. 
obtain  LCL  .-\LSTG  on  CT.VF,  w.hen  not 
recc'ved,  PROG  N.-\   Add  ALT  \fl\"=; 
note   /not  d.'.\Tt"i"Z^-i  Wien  CTI.Z  rij:  ,:: 
effect./  This  is  VOR.'DMF  RWY  31 
.ASIDT  5A. 

Crf'ver.pe 

Cheyenne 
U'vomma 
VOR  OR  T.\CA.N-A,  AMDT  8,  Delete 

E.^ective;  03/19/92 

FDC  Z/1M7/CYSI  FI/P  Cheyenne, 
Cheyenne.  WY.  VOR  OR  TACAN-A, 

AMDT  8,  Dele-p  nn-e        .  when  CTL 
TWR  CLSD  SSALR  RWY  26  operates  as 

SS.-\LS,  Add  ALT  .MINS  .ALT  MINS  NA 
wn  'n  TWR  CLSD  This  becomes  VOR  or 

TAG. AN- A,  .AMDT  8 A 

Cheyenne  I 

Cheyenne 
Wyoming 
NOB  RWY  26.  AMDT  12,  Delete 

note  ...  I 

Effective:  03/20/92  ' 

FDC  2/1652/CYS/  FI/P  Cheyenne. 

Chevenne,  WY  NDB  RWY  2fi  AKfDT 
::  Delete  Note  When  CTL  TWR 

c;::)sed  SSALJ^  RWY  28  operates  as 
SSALS  and  S-26  CAT  C  VIS  becomes 
1 '  4  mile  and  CAT  D  becomes  1  Vj  miles 
and  INOP  table  does  not  appH  'o  CAT 
C  Revise  TRML  route.  .  .  from  R-3T' 
CYS  VORTAC  CW  /L\F/.  to  R-041 

CYS  VORTAC  fNOPT).  ALT  SiXXX  from 


R-041  CYS  VORTAC  to  COLLA  INT 
ALT  7600.  Revise  TRML  route  CYS 
VORTAC  to  HORSE  LOM  to  the 

following  .  .  .  from  CYS  VORTAC 
to  .  .  .  HORSE  LOM   MT  QCKY)  Revise 
missed  APCH  ALT  to  8000  ft  \  S  7S00  ft 
This  becomes  NDB  RWY  28,  AMDT 
12A. 

Cheyenne 

Cheyenne 

Wyoming 

ILS  RWY  26.  AMDT  32.  Delete  note  .  .  . 

Effective:  03/20/92 

FDC  2/1653/CYS/  FI/P  Cheyenne, 
Cheyenne.  WY.  ILS  RWY  26,  AMDT  3Z 
Delete  note  .  .  .  when  CTL  TWR  closed 
SSALR  becomes  SSALS  and  the 
following  VIS  MINS  apply  .  .  .  S-ILS- 
28  categories  A.B.C.D  %  miles.  S-LOC- 
26  categories  A.B  %  mile.  CAT  C  1  y4 
miles,  CATD  iVi  miles.  Revise  missed 
APCH  ALT  to  .  .  .  8000  ft  VS  7800  ft. 
TTiis  becomes  ILS  RWY  26,  AMDT  32A 

(FR  Doc.  92-7907  Filed  4-6-92:  8:45  am] 
BtLUNG  COOe  4910-13-M 
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Standard  Instrument  Approach 
Procedures.  Miscellaneous 
Amendments 

AGENCy:  Federal  Aviation 
■    .istration  (FAA),  DOT. 

actiom:  Final  rule. 


soMMAirr:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirement.s 
These  changes  are  designed  to  pro\  ide 
safe  and  efficient  use  of  the  navijjable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31  T^«1  Hnd -eHpprovfd 


ns 


-r  Tr 


n"'!firy  1, 1982. 

AOORf  SSES:  Availability  of  maittrs 
incorporated  by  reference  in  the 
amendment  is  as  follows: 


For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 

Washington.  DC  20591; 

2  The  F.AA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located:  or 

3,  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

Far  Purchase — 

Individual  SIAP  copies  may  be 

obtained  from: 

1,  FAA  Public  Inquiry  Center  (AP.A- 
2001,  FAA  Headquarters  Building,  800      . 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Supenntendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402. 

FOR  FUirmER  INFORMATtON  CONTACT: 

Paul  }  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-5277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S  C  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4, 
and  8260-5.  Materials  incorporated  by 
referer>ce  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  m  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aero  nautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary  The 


FedCTal  Regular  /  Vol.  57,  No.  67  /  Tuesday,  April  7,  1992  /  Rules  and  Rt^uir^tions 


11679 


provisions  of  this  amendmeni  stiite  the 
iiffected  CFR  (and  FAR)  secUons.  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  Hirport,  its  loirttion,  the  prcx^durp 
identification  and  the  amendment 
number. 

This  amendment  to  par!  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  [NOTAM]  as  an 
emergency  action  of  immeduite  Hight 
safety  relating  directly  to  published 
Hernnautical  charts.  The  circunistances 
v\h!rh  created  the  need  for  some  SIAP 
amendments  may  require  making  thtm 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided 

Further,  the  SIAPs  contair.ed  in  this 
amendment  are  based  on  the  cntena 
contained  in  the  U.S.  Standard  fnr 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  deveiopl.^g  these 
SIAPs.  the  TTIRPS  criteria  were  applied 
to  the  conditions  evisting  or  anticipated 
.it  the  affected  airports  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
comimerce,  I  find  that  no'ice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SI.APs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  invoU'es  an  established 
body  of  technical  regulations  for  winch 
frequent  and  routine  amendments  are 
necessary  to  keep  them  ofKrationaily 
current.  It,  therefore — 11)  is  not  a  "major 
rule"  under  Executive  Order  12291,  (2J  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticjpattYi 
i.TipacJ  IS  so  minimal  Fur  lh«  same 
roasoa  the  FAA  certifies  that  this 
amendment  wii!  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Auports. 
Incorporation  by  reference.  Navigation 
(.A.ir),  Standard  instalment  approaches. 
Weather. 


Issued  in  Washington.  DC  on  Klardi  27, 

Thornas  C,  Accardi, 

Director,  Flight  Standards  Serrtoe. 

Adoption  of  the  .Amendment 

Arcordingiy,  pursuant  to  (tie  authority 
delegated  to  me,  part  9"  of  the  Federal 
■Aviation  Regulations  iU  CFR  part  97)  is 
Hinended  by  e-iitabhshiag.  anieiiding. 
suspcndiiig.  o.'-  Aivuking  Standard 
Instrument  Appro, ich  Procedures, 
effective  at  0901  u.t  c  on  the  dates 
specified,  as  follow; 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1  The  authority  dtation  for  part  97 
continues  to  read  as  followsi 

\utbority:  49  t_I.S  C  «pt    "  W«  1354(a).  1421 

and  1510;49U.S(;   i<*>y^  rtmi  n  CVH 
11.49(b)I2). 

§§  97.23,  97.25,  97.27,  97.29,  57.31,  97.33, 
97.35    iAmemJwJI 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amendifiK  §  97JJ3  VOR.  VOR  lAiK 
VOR  or  T ACA\  and  VOR  /DME  u ■  T  ^  ( ,  ,\ \. 
5  97.Z'r,  LOG.  LOC/nME  LD.A  l.M  \  !l\tK 
SDF.  SnF'DKff.  §  0-  r  \I>B,  NDB/DML. 
§  97.29  (LS  ILS/DNff".  ISMl.S  MIS.  MLS/ 
DME.  MLS/R.\AV   §  ^31  RAH AR SIAPs; 
5  9TM  R.NAV  SIAPs  and  |  O?..^  OOPTER 
Si  APs.  identified  s«  fdltows: 

■    '    '  Fffemve  Jvp  :^.  1902 

ihjma.s,  AR— Billv  Free  Municipal  VOR /DME 

RWY  Sfi  Amd'  7 
Dum.is,  AR— 8«i!v  Free  Muiuaoai  M>B  RWY 

36  Ong 
Hft)er  Spnngv  AR— Htbi-.-  5^in.'\.;,>,  Muni. 

NDB-A.  Amd!  4,  Cdnr.-ll<'d 
Heber  Spnnjjs,  AR — lictief  Springs.  Miini, 

NUB  RWY  5.  Ori(?. 
Fresno.  C-A — Fresno-Chandlef  Duwntimn 

\OR/DMF.-C.  Amo!  5 
Porter\'ilie-  C.A— f  orit-n.  ■  iif,  Miru.  VOR-A. 

Orig. 
Poriprville,  CA— Portfirville  Muni.  VOR  RWY 

.30  Amdt  4.  Cancelled 
Millfd^f>\-!!!p  GA— Baldwin  Coun»\    \')f' 

RWY  7»  Amdt  6.  Canramed 
MiHedarviUc  G.\--Bsld**-in  C.:M:r\'\    \;>!l 

RWY  m  One 
Lewiston,  ID — Lewis;or>-\(-7  IV'^  c  l..>>in'>. 

Hi;  RWY  2JC,  Amiix  3  i 
j.'ffr'-son  City,  WO— l'effffi«*,'i  U's  ,M.-,t,. 

LOG  BC  RWY  IZ.  \m6:  H 
jf  'fprson  Cit\  MO- I.  ft,  ,'»,.n  City  Meml. 

M)P  RWY  \Z  Amdt  1 
Jefferson  Citv  MO — Jefff-^'>n  ("  <\  Mrml 

NDBRWYSO,  Amrif  6 
leffemon  Ijiy,  MO— >f-fff"^)f:  ( jtv  Mi  rjl  WS, 

RWY  SX  AmdL  3 
CdiniinUge,  ,\F. — T-iinitjDdi,**  Muriu  ,\iJh  kWY 

14.  AmdL  2 
Cambridge.  NE— Cambridge  Muni.  ND8  RWY 

32.  Amdt  2 
Sidn(^,  NE— Sidney  Muni  VOR  RWT  IZ 

Amdt.  6 
Sidney   NE— Sidnoy  Mjini.  VOR  RWV  .W 

,AmdU  8 


Sidney.  NE— Sidney  Muni,  VOR/DME  or 

TACAN  RWY  30,  AmdL  4 
Sidney.  NE— Sidney  Muni.  VOR/DME  ot 

TACAN  RWY  12.  Amdt.  4 
Sidney,  NE— Sidney  Muni.  RNAV  RWY  aa 

Amdt  1.  Cancelled 
Andover,  NJ— Aeroflex-Andover,  VOR-A. 

AiadL  7  . , 

Oklahoma  City.  OK— Will  Rogers 

WoridVOR  RWY  17L  AmdL  1 
Oklahoma  City.  OK— Will  Ro«en  Worid 

LOC  BC  RWY  35L  AmdL  10 
Oklahoma  City,  OK— Will  Rogera  WoHd. 

NDB  RWY  17R.  Amdt  23 
Oklahoma  Oly,  OK— Will  Rogers  Wortd. 

NDB  RWY  35R.  AmdL  5 
Oklahoma  City,  OK— Will  Rogers  WoHd.  ILS 

RWY  17R.  AmdL  9 
Oklahoma  City.  OK— Will  Rogers  Worid.  !LS 

RWY  3SR.  Amdt  « 
Oklahoma  City.  OK— WHI  Rogers  WorML 

RADAR-1,AmdL20 
Corvallis,  OR— Corvallis  Muni.  ILS  R%VY  17. 

Amdt.  2 
Corvallis.  OR— Corvallis  Muni.  NDB  RWY  17. 

Orig. 
Pulaski.  TN— Abemathy  Field.  VOR/DME 

RWY  33.  Orig. 
Dallas.  TX— Addison.  VOR-A.  AmdL  3 
Dallas.  TX— Addison.  LOC  RWY  33.  AmdL  1 
Dallas.  TX— Addisoa  NDB  RWY  15.  Amdt  3 
Dallas.  TX— Addisoa  ILS  RWY  15.  AmdL  7 
Dallas.  TX— Addison.  VOR/DME  RNAV 

RWY  33.  AmdL  2 
Mesquite,  TX— Phil  L  Hudson  Muni,  LOC/ 

DME  (BC)  V.\\\   .  .  ( )ng..  Cancelled 
MesqMite.  TX— t'lu  L  Hudson  Muni  LOC 

RWY  17.  Amdt  2 
Mp^wfe  TX—PhilL  Hudson  Muni.  LOC  BC 

KV\  >   .,f,    Orri 
Mrsq  j.(t    rx— J>tiu  L  Hudson  Muni  NDB 

f-V.  >  r.  Amdt.  3 
Norfolk.  VA— Woffolk  IntL  NI)!'  f^NA  v  s  Qng. 
Norfolk,  V A— Norfolk  Inti  ILS  K  \\  i  s  Amdt 

24 
Seattie.  WA— B-x  tn  ^leid/King  County  IntL 

\\S  KV\>  13K    A-n.n   25 
Evenetu  W  A — Snohoaiish  County  (Paine  FM). 

VOR-C.  Orig. 

•  *  '  Effective  May  2B,  1982 

Frederick,  MD— Fred,  .ni  '.tuni.  VOR-A. 

Orig. 
Fredenck  Ml*    *-i  !  :  , »  Miuii.  VOR8WY 

23.  Arrn    ".  i    '.-■(...■...-,! 
Mora  M'.    xi.w*.  Vi  i      %i  )ft  RWY  JS.  Amdt 

2 
Holdrege.  NE— 4i .  v  >  ,-f  Field  VOR/DME-A. 

Amdt.  2 
Holdrege  Nt     H'T.^r  r  Field  NDB  RWY  18. 

AmdL  6 
Parwa  TN— Scott  Field  VOR/DME-A. 

AmdL  1 
Cottage  Grove.  Wl— Blackhawk  Field  VOR- 

A.  Orig. 

*  *  '  Effective  April  30.  t982 

Chicago.  IL— Chicago  O'Hare  lotL  LOC  RWY 

4L  AmdL  18 
Peru.  IN— Pen:  Mum  VOR  RWY  1.  AiTKit  S 
Eliot  ME— Littiei.r.<.f      i    f^rk.  RADAR-L 

Amdt.  2.  Canceiiea 
Romeo,  MI— Romeo,  VOR/DME-A.  Amdl.  7 
Valley  CHy.  ND— Barnes  County  Muni.  NDB 

RWY  31.  Amdl,  3 
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Beiiefortaine,  OH— Bellefontaine  Mum.  NDB 

RWY  22.  Amdt.  5 
Washington.  PA— Washington  County.  LOG 

RWY  27,  Orig. 
Ogden.  UT— Ogden-Hinckley.  ILS  RWY  3. 

Orig. 
Kenosha.  WI— Kenosha  Muni.  VOR^WY  14. 

Orig. 
Kenosha.  Wl— Kenosha  Muni.  VOR  RWY 

24R.  Orig. 
Kenosha.  WI— Kenosha  Muni.  VOR  RWY  14. 

Amdt.  7.  Cancelled 
Kenosha.  WI— Kenosha  Muni,  VOR  RWY 

24R.  Orig..  Cancelled 
Kenosha.  WI— Kenosha  Muni.  NDB  RWY  6L 

Amdt.  1 
Kenosha.  Wl— Kenosha  Muni.  ILS  RWY  6L, 

Amdt.  2 
Platteville,  WI— Grant  County.  NDB  RWY  25. 

Amdt.  5 
Platteville,  Wl— Grant  County.  VOR/DME 

RNAV  RWY  25.  Amdt.  8 
Sparta.  WI— Sparta /Fort  McCoy.  NDB  RWY 

29.  Amdt.  1 

•  •  •  Effective  February  19.  1992 
Orangeburg,  SC — Orangeburg  Muni,  VOR 
RWY  5.  Amdt.  4 

By  amending:  The  FAA  published  an 
asiendment  in  Docket  No.  26778.  Amdt.  No. 
1479  to  part  97  of  the  Federal  Aviation 
Regulations  (57  FR  37:  dated  February  25. 
1992)  under  \  97.23  effective  April  30. 1992, 
which  is  hereby  amended  as  follows:  Sioux 
City,  Sioux  Gateway  FDC  2/0566  Change 
"...hold  SE  RT  132  inbound)"  to  "...hold  SE  RT 
312  inbound)." 

By  amending:  The  FAA  published  an 
amendment  in  Docket  No.  26807.  Amdt.  No. 
1483  to  part  97  of  the  Federal  Aviation 
Regulations  (57  FR  55;  dated  March  20, 1992) 
under  }  97.23  effective  April  30. 1992,  which 
is  hereby  amended  as  follows;  Disregard  FDC 
NOT  AM  2/1275  in  its  entirety. 

By  amending:  The  FAA  published  an 
amendment  in  Docket  No.  1484.  Amdt.  No. 
26808  to  part  97  of  the  Federal  Aviation 
Regulations  (57  FR  55:  dated  March  20, 1992) 
under  \  97.23.  97.27.  97.29,  97.33  effective 
April  30, 1992.  which  is  hereby  amended  as 
follows: 

Change  effective  date  to  proposed  April  30, 
1992.  for  the  following  procedures: 
Port  Huron,  Ml— St.  Clair  County  Intl.  VOR/ 

DME-A,  Amdt.  6 
Port  Huron.  MI— St.  Clair  County  Intl.  NDB 

RWY  4.  Amdt.  9.  Cancelled 
Port  Huron.  Ml— St.  Clair  County  Intl,  NDB 

RWY  4,  Orig. 
Port  Huron,  Ml— St.  Clair  County  Intl.  ILS 

RWY  4,  Orig. 
Port  Huron.  Ml— St.  Clair  County  bitl,  RNAV 

RWY  4.  Orig.,  Cancelled 
Port  Huron  MI— St.  Clair  County  Inll,  VOR/ 
DME  RNAV  RWY  2Z  Amdt.  1 
By  amending;  The  FAA  published  an 
amendment  in  Docket  No.  26789,  Amdt.  No. 
1481  to  Part  97  of  the  Federal  Aviation 
Regulations  (57  FR  47;  dated  March  10. 1992) 
under  §  97.23  effective  May  28. 1992.  which  is 
hereby  amended  as  follows:  Change 
Highgate,  VT— Franklin  County  State.  VOR- 
B.  Amdt.  1  to  Franklin  County  Stale,  VOR-B. 
A:-,dt.  1,  Cancelled. 

re  Doc.  92-7929  Filed  4-6-92;  8:45  am) 

BLL.XG  C00€  «9'V'3-II 


FEDERAL  TRADE  COMMISSION 

16  CFR  Pa^t  .30b 
RIN3064-AA:b 

Rules  for  Us-og  Energy  Cost  and 
Consumption  information  Used  in 

Uibeling  and  Advertising  of  Consumer 
App'iances  Under  the  Energy  Policy 
and  Conservation  Act;  Ranges  of 
C:'~P3faDf;tY  tor  Clothes  Washers 

agency:  Federal  Trade  Commission. 
action:  Final  rule. 


summary:  The  Federal  Trade 
Commission  announces  that  the  present 
ranges  of  comparability  for  clothes 
washers  will  remain  in  effect  until  new 
ranges  are  published. 

Under  the  Appliance  Labeling  Rule, 
each  required  label  on  a  covered 
appliance  must  show  a  range,  or  scale, 
indicating  the  range  of  energy  costs  or 
efficiencies  for  all  models  of  a  size  or 
capacity  comparable  to  the  labeled 
model.  The  Commission  publishes  the 
ranges  annually  in  the  Federal  Register 
if  the  upper  or  lower  limits  of  the  range 
change  by  15%  or  more  from  the 
previously  published  range.  If  the 
Commission  does  not  publish  a  revised 
range,  it  must  publish  a  notice  that  the 
prior  range  will  be  applicable  until  new 
ranges  are  published.  The  Commission 
is  today  announcing  that  the  ranges 
published  on  April  16. 1991.  will  remain 
in  effect  until  new  ranges  are  published. 
EFFECTIVE  DATE:  >,-;!?  1M2. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  Mills.  Attorney.  202-326-3035, 
Division  of  Enforcement,  Federal  Trade 
Commission,  Washington,  DC  20580. 

SUPW^MENTARV  INFORMATION:  On 

November  19. 1979,  tne  Lun.mission 
issued  a  final  rule.'  pursuant  to  Section 
324  of  the  Energy  Policy  and 
Conservation  Act  of  1975,'  covering 
certain  appliance  categories,  including 
clothes  washers.  The  rule  requires  that 
energy  costs  and  related  information  be 
disclosed  on  labels  and  in  retail  sales 
catalogs  for  all  clothes  washers 
presently  manufactured.  Certain  point- 
of-sale  promotional  materials  must 
disclose  the  availability  of  energy  usage 
information.  If  a  clothes  washer  is 
advertised  in  a  catalog  from  which  it 
may  be  purchased  by  cash,  charge 
account  or  credit  terms,  then  the  range 
of  estimated  annual  energy  costs  for  the 
product  must  be  included  on  each  pa^e 
of  the  catalog  that  lists  the  product.  The 
required  disclosures  and  all  claims 
concerning  energy  consumption  made  in 


writing  or  in  broadcast  advertisements 
must  be  based  on  the  results  of  test 
procedures  developed  by  the 
Department  of  Energy,  which  are 
referenced  in  the  rule. 

Section  305.8(b)  of  the  rule  requires 
manufacturers  to  report  the  energy 
usage  of  their  models  annually  by 
specified  dates  for  each  product  type.' 
Because  the  costs  for  the  various  types 
of  energy  change  yearly,  and  because 
manufacturers  regularly  add  new 
models  to  their  hnes,  improve  existing 
models  and  drop  others,  the  data  base 
from  which  the  ranges  of  comparability 
are  calculated  is  constantly  changing. 
To  keep  the  required  information  in 
line  with  these  changes,  the  Commission 
is  empowered,  under  §  305.10  of  the  rule, 
to  publish  new  ranges  (but  not  more 
than  annually)  if  an  analysis  of  the  new 
data  indicates  that  the  upper  or  lower 
limits  of  the  ranges  have  changed  by 
m.ore  than  15"i.  Otherwise,  the 
Commission  m.ust  publish  a  statement 
that  the  prior  range  or  ranges  remain  in 
effect  for  the  next  year. 

The  annual  reports  for  clothes 
washers  have  been  received  and 
analyzed  and  it  has  been  determined  to 
retain  the  ranges  that  were  published  on 
April  16.  1991. ■*  In  consideration  of  the 
foregoing,  the  present  ranges  for  clothes 
washers,  which  were  based  on  a 
national  average  electric  rate  of  8.24 
cents  per  kilowatt  hour  and  a  national 
average  natural  gas  rate  of  60.54  cents 
per  therm,  will  remain  m  effect  until  the 
Commission  publishes  new  ranges  for 
these  products 

Ust  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances,  Labeling. 
Reporting  and  recordkeeping 
requirements. 

The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority;  Sec.  324  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L.  94-163)  (1975),  as 
amended  by  the  National  Energy 
Conservation  Policy  Act,  (Pub.  L  95-619) 
(1978),  the  National  Appliance  Energy 
Conservation  Act,  (Pub.  L.  100-12)  (1987).  and 
the  National  Appliance  Energy  Conservation 
Amendments  of  1988,  (Pub  L.  100-357)  (1988), 
42  U.S.C.  6294;  sec.  553  of  the  Administrative 
Procedure  Act.  5  U  S  C,  553 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretury 
[FR  Doc.  92-7941  Filed  4-6-92;  8:45  am) 

BILLING  CODE  6750-01-M 


'  44  FR  66466. 16  CFR  part  305. 

»  Pub.  L  94-163.  89  Stat,  871  (Dec.  22, 1975). 


'  Reports  for  clothes  washers  are  due  by  March  1. 
»  56  F"R  15274. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart17S 

lOoctcetNo.  B8F-0282] 

Indirect  Food  Addftivec:  Adjuvants, 
Production  Aids,  and  SanHtzers 

AGENCY:  Food  and  Drug  Administration. 
HHS 

actiom:  Final  rule. 

summary:  The  Food  and  Drug 

Administration  fFDA)  is  amending  the 
food  additive  re^iiations  to  provide  for 
the  safe  use  of  phosphoric  acid;  octend 
succinic  add;  Ar,.\'-dimethy1ortanaminp; 
and  a  mixture  of  n-carboxy!ic  acids  {Ca- 
Cn.  consisting  of  not  less  than  56 
percent  octanoic  acid  and  not  less  than 
40  percent  decanoic  aad)  as 
components  of  a  sanitizifig  solution  to 
be  used  on  food -processing  equipment 
and  utensils,  including  dairy-processing 
equipment.  This  action  is  in  response  to 
a  petition  filed  by  Diversey  Corp. 
fformerly  Djversey  Wyandotte  Corp.) 

DATES:  ElfJective  April  7, 1992;  w-nttcn 
objections  and  requests  for  a  hnanng  by 
May  7, 1992. 

ADDRESSES:  Written  ohfertiuns  to  the 
Dockets  Management  Branch  (HFA- 
303),  Food  and  Dru^  Administration,  rm 
1-23. 12420  Parkiawn  Dr.,  Rockvnlle.  MD 
20857. 

FOR  FURTHER  INFOHMA-rK>N  CONTACT: 

Sandra  L  Vamer,  Center  for  Food 
Safety  and  Applied  Nutrition  iHFT-aiSJ. 
Food  and  Dnig  Administration.  200  C  St 
S\V.,  Washington.  DC  20205,  202-254- 
9511. 

SUPM.EMENTAJtV  tMFOflUATIOM:  In  a 

notice  published  in  th«  Fc<ieral  Register 
of  April  13.  1389  (54  TR  14865),  FDA 
announced  that  a  food  additi\e  petition 
(FAP  8I-U092)  had  been  Hied  by 
Diversey  Wyandotte  Corp.,  1532  Bidule 
Ave..  Wyandotte,  Ml  48192,  proposing 
that  Section  178.1010  So /J/7/z/fi^' 
Solutions  (21  CFR  1~8.1010]  be  amended 
to  pro\'ide  for  the  safe  use  of  phosphoric 
Hctd;  octenyl  succinic  acid; 
octyldimethylamine;  and  a  mixture  of  n- 
cari;)OKyiic  acids  (Ge-Cu,  consistiiig  oi 
not  less  than  95  percent  C*  and  Cn  n- 
acidsj  as  components  of  a  sanitizjng 
solution  to  be  used  for  sanitizing  food- 
contiict  surfaces.  The  agency  has 
determined  that  octyldimethylamine  is 
i)etter  identified  as  A',.V- 
dimethyloctanamine.  The  agency  has 
also  determined  that  the  mixture  of /?- 
carboxylic  aads  (Cs-Cia.  consisting  of 
not  less  than  95  percent  C*  and  Cw  r- 
acids)  is  better  identified  as  a  mixture  of 


/?-carboxylic  acids  (C*-Cr.  €u;..s!siinji  (»l 
not  less  than  5fl  peru'n!  uctanou;  in.id 
and  not  less  than  40  percent  docanoic 
acid}. 

I.  Safety  and  Functional  Effect  of 
Petitioned  LIse  of  the  .\dditives 

Sanitizing  solutions  are  reguiat»*d  as 
mixtures  of  chemicals  which  fimctton 
together  to  sanitize  food -contact 
surfaces.  Each  listed  co.-rtporu-'nf  in  a 
sanitizing  solution  has  a  functuinal 
efft'CL  In  addition.  FDA  regulations 
permit  the  addition  to  «  saniUzing 
solution  of  any  component  ttuit  is 
generally  recognized  as  s,3fe  (CRAS) 
(§  178.1010lb)i.  The  siititec!  '.anitiring 
solution  contains  phosphonc  Rf-'d; 
octenyl  succinic  acid.  .V..V- 
dimethyloctanamine:  and  a  mixtureof  n- 
carboxylic  acids  (tI».C  :.  consisting  of 
not  less  than  56  percent  octanoic  add 
and  not  less  than  40  percent  dec«noic 
acid).  The  function  of  each  component 
and  the  basis  for  F'DA's  determination  of 
the  safety  of  each  component  are 
described  bekivs 

A.  Phosphoric  Acid 

I'hosphoric  acid  functions  as  the 
antimicrobial  anient  in  the  subject 
sanitizing  solution.  Phosphoric  acid  is 
CiRAS  (21  CFR  182.1073).  It  is  also  listed 
as  a  component  in  sanitizinji  solutions 
listed  in  21  CFR  178.1010  |b)(35)  and 
(bi(36).  On  the  basis  of  the  data 
submitted  in  support  of  these  already 
regulated  uses,  the  data  contained  in  the 
food  additive  petition  submitted  in 
support  of  this  sanitir.ing  solution,  and 
other  available  data.  FD.A  finds  lh«t  'hr 
use  of  phosphoric  acid  is  safe  in  the 
subject  sanitizing  solution. 

B  Octeny!  Suoar.ic  Aod 

Octinvi  succinic  acid  functions  as  a 

stabilizer  in  the  subject  sanitizing 
solution.  Octenjl  succinic  acid  is  not 
currenUy  regulated.  On  the  basis  of  the 
data  contained  in  the  food  additive 
petition  submitted  in  support  of  the 
listing  of  this  sanitizing  solution,  FDA 
finds  that  the  use  of  octenyl  succinic 
acid  in  the  subject  sanitizing  solution  is 
safe. 

C.  N.N-dimetbyloctamiwitt^ 

A'..V-dini£th>loctanamine  functions  as 
a  coupiingy emulsifying  agent  and  a 
stabilizing  agent  in  the  sub}ect  sanitizing 
solution.  A'..V-dimethyloctanaaiine  is  not 
currently  regulated  On  the  basis  of  the 
data  contained  in  the  food  additi\'e 
petition  submitted  in  support  of  the 
listing  of  this  sanitizing  solution.  FDA 
finds  thai  the  use  of  \'.\ 
dimethyloctanamme  in  the  subject 
sanitizing  solution  is  safe. 


D.  Mixture  of  n-Carboxylic  Acids  (C»- 
Ctt,  Consisting  of  Not  Less  Than  56 
Percent  Octanoic  Acid  and  Not  Less 
Than  40  Percent  Decanoic  Acid} 

The  mixture  of  n-carboxyiic  acids  (C*- 

Cij.  CCnstStin£  of  n  il  less  'h;<n  Sf, 
percent  octanui!  « en)  ant;  is  •   [>  k%  than 
40  percent  dec^nmc  acid)  funct  .n";  it 
an  antifoamins;  apcrA  and  an  emulsifying 
agent  in  t*i<  sui>)f<  *  sanitizing  solution. 
Octanoic  mkI  and  <if*canoic  acid  are 
listed  as  c  imfKiracts  of  regulated 
R;m!!:7.r  s.;t;!i!)(v;s  under  $  178.1010 
ll,K27).  U)   .•■•■:   =i.-,1'h)l 36).  (Octanoic 
acid  is  as.  ..tinv-   -„t  GRAS  under  its 
chem)r,<(i  n.tnn    c  f^p■■-^ 'n- oi  ifl   fv-suant 
to  21  cm  184  1025  ;  Or.  tht  t>dsis  of  the 
data  submitted  in  support  of  the  listing 
of  th;>  !«iiiV!Z!nj;  «K>i--'j.>n  Hnd  other  data 

avail.ibtf  m  wyent >  fiit-s  FDA  finds  thai 

the  use  of  a  mixture  of  o-carboxylic 
acida  (Ct-Cn,  consisting  of  not  less  than 
SO  percent  octanoic  acid  and  not  less 
than  40  percent  decanoic  acid)  in  the 
subject  sanitizing  solution  is  safe. 

As  discussed  above,  FDA  has 
evaluated  the  data  in  the  petition  and 
other  relevant  materials.  On  the  basis  of 
this  evaluation,  the  agency  concludes 
that  these  data  and  materials  establish 
the  safety  of  the  level  of  tise  and  the 
effectiveness  of  the  additive  as  a 
sanitizing  solution  and  that  the 
regulations  should  be  amended  in 
S  178.1010  as  set  forth  below.  The 
agency  also  finds  that  the  data  in  this 
petition  support  the  use  of  the  subject 
sanitizing  solution  on  dairy-processing 
equipment  as  well  as  on  other  food 
processing  eqnipmp:-.'  pirid  utensils. 

l.c  HccOTdaTjce  \v   ■   |  i  "i  .ifh)  (21  CFR 
171 .1  f h ' "   •  h p  r  f" : '  '  >r  a n d  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

II.  Environrnf^tal  Impact 

The  agt;u.>  fids  i-arefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  envinmment.  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
signiiicant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
envifoomental  asse^^ment.  may  be  seen 
in  the  Dockets  Manaj^em^nt  Dr.nch 
(addreik!)  tibuvt;)  belKx-en  jj  ^r..  iiiit;  ■'. 
p.m..  Monday  thro n,'  F  ;  iay. 
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III.  Filing  of  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  7. 1992  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  m  21  CFH  Pcjrl  IB 
Food  additives,  Food  packaging. 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows 

PART  17S-IND1RECT  FOOD 
ADDITIVES;  ADJUVANTS. 
PRODUCTION  AIDS.  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority;  Sees.  201,  402.  409.  706  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348.  376). 

2.  Section  178.1010  is  amended  by 
adding  new  paragraphs  (b)(39)  and 
(c)(34)  to  read  as  follows: 

§  178  1010    Sanitizing  solutions. 


(b)  *  •  * 

(39)  An  aqueous  solution  containing 
phosphoric  acid  (CAS  Reg.  No.  7664-38- 
2):  octenyl  succinic  acid  (CAS  Reg.  No. 
28805-58-5);  A/.A^-dimethyloctanamine 
(CAS  Reg.  No.  7378-99-6);  and  a  mixture 


of /J-carboxylic  acids  (Cg-Cn,  consisting 
of  not  less  than  56  percent  octanoic  acid 
and  not  less  than  40  percent  decanoic 
acid).  This  solution  may  be  used  on 
food-processing  equipment  and  utensils, 
including  dairy-processing  equipment. 

(c)  *  *  * 

(34)  Solutions  identified  in  paragraph 
(b)(39)  of  this  section  shall  provide  when 
ready  for  use  not  less  than  460  parts  per 
million  and  not  more  than  625  parts  per 
million  of  phosphoric  acid,  and  all 
components  shall  be  present  in  the 
following  proportions:  1  part  phosphoric 
acid  to  0.25  octenyl  succinic  acid  to  0.18 
part  yV.A^-dimethyloctanamine  to  0.062 
part  of  a  mixture  of  n-carboxylic  acids 
(Cs-Cii,  consisting  of  not  less  than  56 
percent  octanoic  acid  and  not  less  than 
40  percent  decanoic  acid). 
•        •        *        •        • 

Dated:  March  31, 1992. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

(FR  Doc.  92-7a49  Filed  4-6-92:  8;45  am) 
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Animal  D'.  '.i?  Feeds,  and  Related 

ProcJuC's    Monensi".  and  TylOSin 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Agri  Beef 
Co.  The  NADA  provides  for  the 
manufacture  of  a  liquid  Type  B 
medicated  feed  containing  400  grams  per 
ton  (g/ton)  monensin  and  150  g/ton 
tylosin  used  to  make  a  Type  C 
medicated  feed  for  improved  feed 
efficiency  and  reduction  of  incidence  of 
liver  abscesses  in  cattle  being  fed  in 
confinement  for  slaughter. 
Ef  f  EC^"-  E  3ATE;  April  7, 1992 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  G.  Arnold,  Center  for  Veterinary 
Medicine  (HFV-142),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-295-8674 
SUPPI^MENTARV  INFORMATION:  Agn  Beef 
Co.,  2201  North  .;!  -  -^'    i'  O  Box  47, 
Nampa,  ID  83653,  is  sponsor  of  NADA 
140-939  which  provides  for  the  use  of 
approved  Type  A  medicated  articles  to 
make  liquid  Type  B  medicated  feeds 
containing  400  g/ton  monensin  sodium 
with  150  g/ton  tylosin  phosphate.  The 
liquid  Type  B  medicated  feeds  are  used 
to  make  dry  Type  C  medicated  feeds 
containing  21.4  to  26.8  g/ton  monensin 


and  8  to  10  g/ton  tylosin.  The  Type  C 
medicated  feeds  should  provide  240 
milligrams/head/day  monensin  and  90 
milligrams/head/day  tylosin  for 
improved  feed  efficiency  and  reduction 
of  incidence  of  liver  abscesses  in  cattle 
being  fed  in  confinement  for  slaughter. 
The  NADA  is  approved  as  of  March  31. 
1992.  The  regulations  are  amended  in  21 
CFR  558.355(f)(3j(ix)  to  reflect  the 
approval.  The  basis  for  approval  for 
monensin  and  tylosin  in  combination  is 
discussed  in  the  freedom  of  information 
summary  on  file  for  NADA  104-646. 

In  addition,  Agri  Beef  Co.  has  not 
previously  been  listed  in  21  CFR  5iO  6(X] 
as  sponsor  of  an  approved  NADA.  That 
section  is  amended  to  add  new  entries 
for  the  firm. 

In  approving  this  NADA,  the  current 
genus  name  Fusobacten'um  is  used  for 
the  organism  formerly  known  as 
Sphaerophoms.  The  monensin 
regulation  is  amended  in 
9  558.355ifK3](ii)io]  to  reflect  the  newer 
name. 

This  approval  did  not  require  new 
effectiveness  or  safety  data.  Therefore,  a 
freedom  of  information  sum.mary 
pursuant  to  21  CFR  part  20  and  21  CFR 
514.11(e)(2)(ii)  is  not  required. 

An  approved  Form  FDA  356V  is 
required  for  the  use  of  monensin  and 
tylosin  Type  A  medicated  articles  in  the 
manufacture  of  this  monensm/tylosin 
liquid  Type  B  feed  as  in  21  CFR  558.5(a) 
An  approved  Form  FDA  1900  is  also 
required  for  the  manufacture  of  this 
liquid  Type  B  medicated  feed  as  in 
§  558.5(b). 

Under  section  512(c)(2){F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F){u)).  this  approval 
does  not  qualify  for  marketing 
exclusivity  because  no  new  clinical  or 
field  investigations  and  no  new  hum.an 
food  safety  studies  essentia!  to  the 
approval  were  conducted  or  sponsored 
by  the  applicant. 

FDA  has  carefully  considered  the 
potential  environmental  impact  of  this 
action  and  has  concluded  that  the  action 
will  not  have  a  significant  impact  on  the 
human  environment.  Therefore,  an 
environmental  impact  statement  is  not 
required.  PDAs  finding  of  no  significant 
impact  and  the  evidence  supporting  th.it 
finding,  contained  in  an  environmental 
assessment  may  be  seen  m  the  Dockets 
Managfment  Branch  (HF.A-3G5),  rm,  1- 
23,  12420  Parklawn  Dr.,  Rockville.  MD 
20857,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


Federal  Register  /  Vol.  57,  No.  67  /  Tuesday,  April  7,  1992  /  Rules  and  Rejjulatinn 


11683 


List  of  Subjects  in  21  CFR 

Part  510 

AdministrRtive  practice  and 
procedure.  Animal  dnigs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Part  538 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  558  are  amended  as 
follows: 

PART  510-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.  301,  501,  502,  503,  512, 
701,  706  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321.  331.  351,  352.  353. 
360b.  371.  376). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  a  new  entry  for 
"Agri  Beef  Co."  and  in  the  table  in 
paragraph  (c){2}  by  numerically  adding  a 
new  entry  "022941"  to  read  as  follows: 

§510.600     Names,  addresses,  and  drug 
iabeler  codes  of  sponsors  of  approved 
applications 

♦         *         *         •         • 

(c)  *  *  * 

(ir  *  * 


Firm  name  and  address 


Drug 
Iabeler 
code 


Agn  Beef  Co..  2201  North  20tti  St,  P.O 
Box  47,  Nampa,  ID  83653 022941 


(2)*   • 


Drug 
labeiar 
code 


Pirm  name  and  address 


02294-     Agn  Beef  Co.,  2201  North  20th  St.  P.O. 
Box  47,  Nampa.  ID  83653 


PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3  The  authontv  citation  for  21  CFR 
part  558  continues  to  read  as  follows 


.^uthority:  S*C8  512,  701  of  the  Federal 

Fi>od,  Drus.  and  Cosmetic  Act  [21  U.S.C. 

3 Ml)  3"  11 

4,  Section  558.355  is  amended  by 
revising  paragraph  (f)(3)(ii)(a}  and 
adding  new  paragraph  (0(3Kix)  to  read 
as  follows: 

§  558.355    Monensin. 

•  •         .         .         ♦ 

(f)  *   *   * 

(3)  *   *   * 

(ii)  *  *  • 

(a)  Indications  for  use.  Improved  feed 
efficiency;  for  reduction  of  incidence  of 
liver  abscesses  caused  by 
Fusobacterium  necrophorum  and 
Corynebacterium  pyogenes. 

•  •        «        •        ♦ 

(ix)  Amount.  To  022941:  To  make 
liquid  Type  B  medicated  feed  containing 
400  grams  per  ton  monensin  sodium  with 
150  grams  per  ton  tylosin  phosphate 
used  to  make  a  dry  Type  C  medicated 
feed  containing  21.4  to  26.8  grams  per 
ton  monensin  plus  8  to  10  grams  per  ton 
tylosin. 

[a]  Indications  for  use.  Improved  feed 
efficiency;  for  reduction  of  incidence  of 
liv#I'  abscesses  caused  by 
Fusobacterium  necrophorum  and 
Corynebacterium  pyogenes. 

[b]  Limitations.  Feed  only  to  cattle 
being  fed  in  confinement  for  slaughter 
Feed  continuously  at  the  rate  of  8.2  to 
10.2  kilograms  (18  to  22.5  pounds)  of 
Type  C  medicated  feed  per  head  per  day 
to  supply  240  milligrams  of  monensin 
and  90  milligrams  of  tylosin  per  head  per 
day;  as  monensin  sodium;  as  tylosin 
phosphate.  Do  not  allow  horses  or  other 
equines  access  to  feeds  containing 
monensin.  Ingestion  of  monensin  by 
equines  has  been  fatal.  Safe  use  in 
unapproved  species  and  breeding  cattle 
has  not  been  established.  The  liquid 
Type  B  medicated  feed  must  bear  an 
expiration  date  of  14  days  after  date  of 
manufacture.  The  mixing  directions  for 
this  liquid  Type  B  medicated  feed  stored 
in  recirculation  or  agitation  tank 
systems  are:  Recirculate  or  agitate 
immediately  prior  to  use  for  not  less 
than  10  minutes,  moving  at  least  1 
percent  of  the  tanks  contents  per  minute 
from  the  bottom  of  the  tank  to  the  top. 
Recirculate  or  agitate  as  directed  daily, 
even  when  the  Type  B  medicated  feed  is 
not  used.  Inadequate  mixing 
(recirculation  or  agitation)  of  liquid  Type 
B  medicated  feeds  may  result  in 
increased  monensin  concentrations 
which  have  been  fatal  to  cattle.  Both  an 
approved  NADA  and  an  approved 
n^edicated  feed  application  are  required 
to  make  this  liquid  Type  B  medicated 
feed. 


Dated:  March  31. 1992. 
G«rald  B.  Guest, 

Director.  Center  for  Veterinary  Medicine. 
[PR  Doc.  92-7848  Filed  4-6-92;  8:45  amj 
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DEPARTMENT  OF  TRANSPOR  T A'^^ON 

Coast  Guard 

88  CFR  Pari  165 

I  COD'  e"* 065] 

Regulated  Navigatic::  Area,  Kill  Van 
Koil,  NV-NJ 

AOENCV:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  adopting 
rules  to  make  the  waters  of  the  Kill  Van 
Kull,  New  York  and  New  Jersey  from 
Constable  Hook  to  Bergen  Point  West 
Reach  a  Regulated  Navigation  Area 
(RNA).  This  action  is  necessary  because 
of  the  extensive  channel  deepening 
project  being  undertaken  jointly  by  the 
Army  Corps  of  Engineers  and  the  Port 
Authority  of  New  York  and  New  Jersey. 
A  Regulated  Navigation  Area  is 
necessary  to  insure  the  safety  of  vessels 
transiting  the  restricted  channel  during 
K!o,:<."j  p-^-i  r^-rdging  operations. 

€FFFCTivE  date:  This  regulation 

becomes  effective  April  7, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (junior  gr.!   .    i    v.       inings. 

Waterways  Management  Officer, 

Captain  of  the  Port,  New  York,  at  (212) 

668-7933. 

SUPPLFMENTARV  iNrO'RM*''ON 

Drafting  InfrirmatioD 

The  drafters  of  this  notice  are  LTJG 
C,W,  Jermings,  project  officer.  Captain 
of  the  Port  New  York  and  LT  J.B. 
Gately.  project  attorney.  First  Coast 
Guard  District  Legal  Office. 

Regulatory  History 

On  October  9, 1990  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Regulated 
Navigation  Area;  Kill  Van  Kull,  New 
York  and  New  Jersey  in  the  Federal 
Ki  )j,stpr  (55  FR  41110).  By  the  close  of 
tne  45  day  comment  period  the  Coast 
Guard  had  received  five  letters 
commenting  on  the  proposal.  A  hearing 
was  not  requested  and  one  was  not 
held, 

BtH.KKrtiuncl  aruJ  P'lirixts*' 

The  Kill  Van  Kull  Channel  is  the  area 
designated  as  a  regulated  navigation 
area.  It  is  the  channel  located  in  the 
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waters  between  Bayonne,  New  yersey 
and  Staten  Island,  New  York.  The  U.  S. 
Coast  Guard  is  adopting  this  designation 
to  enhance  vessel  safety  dunng  the 
extensive  channel  deepening  project 
being  undertaken  by  the  U.  S.  Anny 
Corps  of  Engineers,  which  involves 
d -edging  and  blasting.  The  Kill  Van  Kull 
Channel  connects  the  deepwater  ports 
of  the  New  York  Harbor,  but  present 
channel  depths  restrict  the  full  economy 
of  existing  and  future  generations  of 
deep  draft  vessels.  Tankships  arriving  in 
the  port  with  drafts  approaching  the 
forty  five  (45)  foot  controlling  depths  of 
the  Ambrose  and  Anchorage  Channels 
must  lighter  some  of  their  cargo  to 
barges  in  the  deep  New  York  Harbor 
anchorages  in  order  to  reduce  their 
drafts  enough  to  safely  transit  the  thirty 
five  (35)  foot  channel  depths.  This 
results  in  substantial  lightering  and 
delay  costs.  Container  vessels  cannot 
lighter  in  the  anchorages  and  therefore 
must  load  to  less  than  full  drafts.  This 
project,  which  is  expected  to  last 
approximately  three  (3)  years,  will 
deepen  the  existing  thirty  five  (35)  foot 
channel  to  forty  (40)  feet  to 
accommodate  the  deeper  draft  vessels. 
The  area  has  been  and  will  continue  to 
be  available  for  use  by  the  general 
public.  The  users  of  this  area,  the  marine 
industry,  have  been  addressed  formally 
and  informally  by  the  U.  S.  Coast  Guard 
and  the  U.  S.  Anny  Corps  of  Engineers 
at  various  forums  during  the  past  three 
vears.  The  parameters  of  these 
regulations  are  a  direct  result  of  the 
comments  received,  from  the  users, 
during  those  meetings  and  information 
obtained  from  the  Computer  Aided 
Operations  Research  Facility  (CAORF) 
at  the  U.  S.  Merchant  Marine  Academy 
(USMMA).  Kings  Point.  NY. 

During  the  development  of  this 
regulation,  the  dredging  project 
commenced.  In  order  to  ensure  an 
adequate  level  of  safety  in  the  Kill. 
Captain  of  the  Port  New  York  imposed 
temporary  safety  zones  in  the  work 
areas  described  as  "Phases"  in  this 
regulated  navigation  area.  Those  safety 
zones  will  be  terminated  when  this  rule 
becomes  effective. 

Dsscussior.  of  Comn;en!s  rind  Changes 

Five  written  comments  were  received 
during  the  comment  period. 

Four  of  the  comments  related  to 
proposed  regulation  (d)(2)  which 
prohibits  tows  on  a  hawser  in  the  RNA. 
The  commentators  contended  that  this 
regulation  was  far  too  restrictive  and 
that  the  length  of  tow  commonly  used  in 
the  Kill  Van  Kull  was  so  short  that  it  did 
not  create  an  undue  hazard  to 
navigation.  After  monitoring  tug  and  tow 
traffic  in  the  Kill  Van  Kull.  and 


consulting  with  local  vessel  operators  in 
the  area,  it  was  decided  that  tows  could 
be  conducted  safely  if  the  length  of 
hawser  paid  out  does  not  exceed  100 
feet  while  transiting  the  RNA.  The 
regulation  has  been  amended  to  reflect 
this  change.  See  regulation  (d)(7)  of  this 
rule. 

The  fifth  comment  stated  that  the     , 
wind  restriction  imposed  by  proposed 
regulation  (d)(5),  which  preempts  vessel 
transit  through  the  RNA  when  sustained 
winds  are  20  knots  or  greater,  was  ill 
conceived  as  it  did  not  take  several 
factors  into  account,  such  as:  vessel  sail 
area,  tankship  vs.  container  ship,  laden 
vs.  light.  After  reviewing  and 
reevaluating  this  particular  regulation  it 
was  decided  to  delete  this  requirement 
due  to  the  difficulty  involved  in 
developing  enforcement  standards  with 
proven  safety  benefits.  It  was  also 
brought  to  our  attention  in  public 
forums,  by  local  operators,  that  wind  is 
not  that  much  of  a  factor  when 
navigating  in  the  Kill  Van  Kull  as 
vessels  transiting  the  area  remain  in  a 
lee  until  rounding  Bergen  Point  or 
passing  Constable  Hook.  This  is  due  to 
the  relatively  high  banks  on  either  side 
of  the  Kill. 

Several  of  the  items  contained  in  the 
proposed  regulation  were  redundant  to 
existing  regulations  or  advisory  rather 
than  regulatory.  These  items  have  been 
amended  or  deleted  entirely.  Therefore, 
the  following  changes  have  been  made 
in  this  rule: 

(1)  Paragraph  (b)  of  the  NPRM, 
"Definitions  of  Terms  Used  in  this  Part", 
has  been  deleted.  The  same  definitions 
appear  in  other  parts  of  this  title  and  a 
reiteration  would  be  redundant. 

(2)  Proposed  regulation  (d)(4),  advised 
vessels  in  excess  of  300  feet  to  have 
sufficient  tugs  alongside  when  transiting 
the  RNA.  This  regulation,  as  written, 
implied  that  vessels  in  this  category 
must  take  an  assist  tug  or  tugs 
alongside.  This  was  not  the  intent  of  the 
regulation.  It  was  incorporated  as  an 
advisement  to  the  master,  pilot  or 
person  in  charge  of  the  vessel  that  they 
should  consider  the  employment  of  a 
sufficient  number  of  assist  tugs  when 
transiting  the  RNA  due  to  the  unusual 
navigational  conditions  imposed  by  the 
project.  The  regulation  has  been 
amended  to  reflect  this  and  appears  as 
regulation  (d)(6)  of  this  rule. 

(3)  Regulation  (d)(6)  of  the  NPRM. 
regarding  movement  through  the  RNA 
during  conditions  of  reduced  visibility, 
is  considered  advisory  rather  than 
regulatory  and  has  been  deleted  from 
this  rule. 

(4)  Regulations  (d)  (10).  (11).  and  (13) 
of  the  NPRM  have  been  deleted  due  to 


their  redundancy  to  current  Vessrl 
TrafHc  Service  New  York  (VTSNY) 
regulations.  VTSNY  was  not  an 
operational  unit  during  the  development 
of  the  NPRM  und  its  mission  impact  was 
not  considered  in  that  document. 

(5)  The  NPRM  described  regulated 
vessels  as  "all  self  propelled  vessels 
greater  than  1000  gross  tons  and  all  tugs 
with  tows".  This  description  conflicted 
with  the  reporting  criteria  for  VTSNY. 
which  has  a  300  gross  ton  threshold  for 
regulated  vessels.  In  the  interest  of 
conformity,  regulations  (d)  (4),  (5),  and 
(6)  of  this  rule  have  been  amended  to 
adopt  the  VTS  standard. 

During  the  comment  period,  for  the 
notice  of  proposed  rulemaking  (NPRM) 
which  preceded  this  rule,  the  .Army 
Corps  of  Engineers  amended  the 
contract  for  this  project  and  published 
new  blueprints  to  refiect  the  changes. 
The  net  effect  of  this  action  is  a 
decrease  in  the  impact  of  the  regulation 
due  to  the  significantly  shortened 
project  duration.  The  sections  of  this 
rule  which  differ  from  the  original 
NPRM  as  a  result  of  the  amendment  are 
as  follows: 

1.  The  startup  date  for  the  project  has 
been  changed  from  January  1991  to  July 
1991. 

2.  The  total  duration  of  the  project 
and,  thereby,  the  need  for  this  regulated 
navigation  area  has  been  reduced  from  5 
years  to  approximately  3  years. 

3.  The  entire  project  will  be  conducted 
under  one  contract,  contract  4A,  vice 
three  separate  contracts  (4A,  4B  and 
4C). 

4.  The  single  contract  will  be 
conducted  in  five  (5)  phases.  Each  phase 
will  last  approximately  7  months. 
Phases  I,  II  and  III  will  involve  dredging 
and  blasting  in  the  northern  half  of  the 
Kill  Van  Kull  from  Bergen  Point  West 
Reach  to  Constable  Hook  Reach.  Phases 
IV  and  V  will  involve  dredging  and 
blasting  in  the  southerrt  half  cf  the  Kill 
Van  Kull  from  Bergen  Point  West  Reach 
to  Constable  Hook  Reach. 

5.  Due  to  the  phasing  of  this  project 
related  changes  to  the  present  Aids  to 
Navigation  scheme  will  be  published 
separately  via  a  Local  Notice  to 
Mariners  well  in  advance  of  any 
changes. 

6.  Some  differences  will  be  noted  in 
the  "Description  of  the  Work  Areas" 
that  was  published  in  the  NPRM  when 
compared  to  this  mle.  This  is  due  to  the 
issuance  of  new  project  blueprints  for 
the  revised  contract  which  necessitated 
replottin^  the  work  areas,  and  the 
discovery  of  a  larger  rock  concentration 
in  Constable  Hook  Reach  which 
required  the  expansion  of  the  work 
areas  there.  Regardless,  one-half  of  the 
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existing  channel  remains  open  to 

navigation  at  all  times  during  the 
project,  as  it  had  under  the  paramelers 
set  forth  m  the  NPR.M,  Therefore,  this  is 
not  considered  significant  and  only 
noted  so  persons  comparing  the  Final 
Rule  with  the  .NPR.M  understand  why 
this  change  was  made. 

7.  While  this  rule  was  being 
developed  the  project  commenced  This 
necessitated  the  publication  of 
temporary  safety  zones  which  appeared 
in  the  Federal  Register,  56  FR  40250, 
dated  August  14, 1991;  56  FR  50274, 
dated  October  4,  1991:  and  57  FR  1106 
and  57  FR  1108.  both  dated  January  10. 
1992.  These  zones  were  needed  as 
interim  measures  to  enhance  vessel 
safety  in  the  vicinity  of  the  work  areas 
in  the  Kill  Van  Kull.  When  this  regulated 
navigation  area  becomes  effective  those 
zones  will  be  cancelled.  Making  this  rule 
effective  in  less  than  30  days  from 
publication  is  necessary  to  prevent 
having  to  implement  other  interim 
measures  as  work  progresses  in  this 
area.  In  accordance  with  5  U.S.C.  553 
good  cause  exists  for  making  this  rule 
effective  in  less  than  30  days  from  date 
of  publication. 

Regulatory  Evaluation 

These  regulations  are  considered  to 
be  nonmaior  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 

Establishment  of  this  regulated 
navigation  area  will  assure  a  navigable 
channel  remains  open  for  normal  traffic 
throughout  the  duration  of  the  project, 
thereby  minimizing  the  economic  impact 
to  any  segment  of  the  public. 

Small  Entities 

Because  it  expects  the  impact  of  this 
resalation  to  be  minimal,  the  Coast 
Guard  certifies  under  section  605  (b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
6ni  pt  seq]  that  this  final  rule  will  not 
h,4\e  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  a  collection  of 
information  requirement  in  §  165,165 
This  requirement  has  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  under  section  3504(hj  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]  as  part  of  a  blanket 
approval  for  waivers  and  deviations  in 
part  165.  The  0MB  control  number 
assigned  for  part  165  is  2115-0540, 


Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contair.td  ;n  Executive  Order 
12812,  and  it  has  been  determined  that 
these  regulations  do  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
e'uuonmental  impact  of  these 
rpguiations  and  concluded  that  under 
section  2  B.2.C  of  Commandant 
instruction  M16475.1B,  they  will  have  no 
significant  impact  and  they  are 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Final  Regulations: 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1  46  and  33  CFR  1.05-l(g), 
6.04-1,  6.04-6,  and  160.5. 

2.  Section  165.165  is  revised  to  read  as 
follows: 

165.165     Kill  Van  Kull,  New  York  and  New 
Jersey— regulated  navigation  area. 

[a]  Description  of  the  regulated 
navigation  area  (RNA).  (1)  The  RNA 
encompasses  all  of  the  water  in  or 
adjacent  to  the  Kill  Van  Kull  (KVK)  east 
of  the  KVK  Light  16A  (LLNR34585)  in 
North  of  Shooters  Island  Reach,  east  of 
Shooters  Island  Light  2  (LLNR  34620)  in 
South  of  Shooters  Island  Reach,  south  of 
Newark  Bay  Channel  Buoy  3  (LLNR 
34650)  in  Newark  Bay  South  Reach, 
south  of  South  Entrance  Lighted  Buoy  5 
(LLNR  34285)  in  the  New  Jersey 
Pierhead  Channel,  and  west  of  KVK 
Channel  Junction  Lighted  Bell  Buoy 
"KV"  (LLNR  34505)  in  Constable  Hook 
Reach.  This  area  is  being  established 
due  to  a  dredging  project  being 
undertaken  jointly  by  the  U.  S,  Army 
Corps  of  Engineers  and  the  Port 
Authority  of  New  York  and  New  Jersey. 

(b)  Description  of  Work  Areas  in  the 
/?.V.4  — (1)  Phase  /— (i)  Bergen  Point 
West  Reach.  The  waters  bounded  by  a 
line  connecting  the  following  points: 

Latitude  Longitude 

W38'36.4'  N  074'0828.r  W 

40*38 40.2"  N  074"0802.4'  W 

40*38'39.8'  N  074"07Se.2-  W 

40'38'38.2'  N  074'07'57.0"  W 

■»0'38'35.7'  N  O74'OB'02.5'  W 


40'3831.9-  N  074*0e24  8*  W 

and  thence  to  the  point  of  beginning. 

(ii)  Constable  Hook  Reach.  The 
waters  bounded  by  a  line  connecting  the 
following  points: 


Latitude 
40"3905.8"  N 
40'3909.8'  N 
40'3909.7"  N 
40"3906.3*  N 
40"3903.4'  N 
40"3904.T  N 


longitude 
074'05'094'  W 
074*04  54.0'  W 
074'04'51  J-  W 
074*0444.0'  W 
074*04  44,0'  W 
074*0509.4*  W 


and  thence  to  the  point  of  beginning, 
and  the  waters  bounded  by  a  line 
connecting  the  following  points: 


Latitude 
40*3906.6'  N 
40*3905.2'  N 
40*3907.8'  N 
40*390S.8'  N 
40*38'58.7*  N 
40*3903.0'  N 
40"3903.2'  N 


Longitude 

074*04'40.6'  W 
074*04  26.0'  W 
074*0425.0'  W 
074*0416.0'  W 
074*04  18.2'  W 
074*O431.0'  W 
074*04  41.0"  W 


and  thence  to  the  point  of  the  beginning. 

(2)  Phase  II— (i)  Bergen  Point  West 
Reach.  The  waters  bounded  by  a  line 
connecting  the  following  points: 

Latitude  Longitude 

40*38  33.6'  N  074*0e'43.0'  W 

40*3«'36.4'  N  074*0826.r  W 

40*38  31.9'  N  074'08'24.8'  W 

40*38'29.3'  N  074*08  41.8'  W 

and  thence  to  the  point  of  the  beginning. 

(ii)  Constable  Hook  Reach.  The 
wafers  bounded  by  a  line  connecting  the 
following  points: 


latitude 
40"3905.8'  N 
40*3909.8'  N 
40*39  09.7'  N 
40*3906.3'  N 
40*3903.4'  N 
40*39'04.r  N 


Longitude 
074*0509.4'  W 
074*04  54.0'  W 
074*04  51.3"  W 
074*04  44.0"  W 
074*04  44  0'  W 
074*0509 4'  W 


and  thence  to  the  point  of  beginning, 
and  the  waters  bounded  by  a  line 
connecting  the  following  points: 


Latitude 
40*3906.6'  N 
40*39'05.2'  N 
40*3907.8'  N 
40*3905.8'  N 
40*38  58.7'  N 
40*3903.0'  N 
40*3903.2"  N 


Longitude 
074*04  40.6"  W 
074*04  26.0"  W 
074*04'25.0"  W 
074*0416.0*  W 
074*0418.2"  W 
074*0431 .0'  W 
074*04 '41. 0"  W 


and  thence  to  the  point  of  the  beginning. 

(3)  Phase  III— 

(i)  Bergen  Point  West  Reach.  The 
waters  bounded  by  a  line  connecting  the 
following  points: 


Latitude 
40*3e'39.4'  N 
40'38'33.4'  N 
40*38  33.6'  N 
40*38  29.3'  N 
40*38  29.2'  N 
40*38'30.8'  N 
40*3837.0'  N 


Longitude 
074*0907.0'  W 
074*08M.8"  W 
074*06  43.0*  W 
074*08  41.8"  W 
074*06  43.0"  W 
074*08'56.6"  W 
074*0908.9*  W 


and  thence  to  the  point  of  beginning. 

(ii)  Constable  Hook  Reach.  The 
waters  bounded  by  a  line  connecting  the 
following  points: 

Latitude  Longitude 

40*39 05.8"  N  074*0509.4"  W 
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40'39  09.8'  N 
4O'39'08J'  N 
40-391».3"  N 
40"3903.4'  N 
«"39  04.r  N 


074"04M.O'  W 
(J7V(»'51.3'  W 
074"04  44  0'  W 
074"0444.0'  W 
074*0509.4*  W 


and  thence  to  the  point  of  beginning, 
and  the  waters  bounded  by  a  line 
connecting  the  following  points: 

Lalitude 
W3906.6-  N 
40*3905.2'  N 
40'39'07.8'  N 
40'3905.8'  N 
40'38  58.7'  N 
40'3903  0'  N 
■W3903  2"  N 


40*  39'  04.2'  N 
40"  39'  03.8'  N 
40*  3«'  59.9'  N 
40*  38'  59.9'  N 
40"  38'  57.0'  N 
40*  38'  47.8'  N 
40*  38-  46.1'  N 


Longitude 
074'0440.6"  W 
074'04'26.0'  W 
074'0425.0'  W 
074'04'16.0'  W 
074*04ia2'  W 
074*04'31.0'  W 
074'04  41.0'  W 

and  thence  to  the  point  of  the  beginning. 

(4]  Phase  rv— 

(i)  Bergen  Point  West  Reach.  The 
waters  bounded  by  a  line  connecting  the 
following  points: 


Latitude 

40"3a29.9'  N 
40"38'35.7"  N 
40'38'35i'  N 
40'33  31.5'  N 
40'3fl'31.4"  N 
40*38  26.3"  N 


Longitude 
074*08'38.2'  W 
074*0802.S"  W 
074*07-57.0'  W 
074"06  57.8*  W 
074'0e'07  5"  W 
074'0837.3'  W 


^nd  thence  to  the  point  of  beginning. 

(ii]  Constable  Hook  Reach.  The 
waters  bounded  by  a  line  connecting  the 
following  points: 


Latitude 

40*  38"  49.3*  N 
40"  38'  50.7-  N 
40-  39'  04-2'  N 
40'  39'  03  8"  N 
40*  38'  59.9*  N 
40'  38'  59.9'  N 
40*  38'  57.0'  N 
40*  38'  47.6'  N 
40"  38  461'  N 


Longitude 
074'  05'  44.0'  W 
074"  05'  37.2'  W 
074'050e.l' W 
074'  05'  00.0'  W 
074*  05'  000'  W 
074' OS' 01.9' W 
074*  05'  15.0'  W 
074'  05'  34.7'  W 
074*  05'  43.9'  W 


and  thence  to  the  point  of  beginning, 
and  the  waters  bounded  by  a  line 
connecting  the  following  points: 

Latitude  Longitude 

40"  39'  03  2'  N  074'  04  41.0"  W 

40*  39-  03.0'  N  074"  04'  31.0'  W 

40*  38'  58.7'  N  074'  04  18.2'  W 

40*  38' 51.1' N  074*  04' 21.0' W 

40*  38'  54,8-  N  074*  04'  32.1'  W 

40*  39' 01.2*  N  074' 04' 41.6' W 

and  thence  to  the  point  of  the  begining. 

(5)  Phase  V— (")  Bergen  Point  West 
Reach.  The  waters  bounded  by  a  line 
connecting  the  following  points: 


Latitude 
40*  38'  37.0'  N 
•»0'  38'  30.8*  N 
+0'  38'  29.2'  N 
40'  38'  29.9'  N 
40*  38  26.3'  N 
40*  38'  23.6'  N 
40*  38  24.2'  N 
40"  38  28.2*  N 


Longitude 

074*  09"  06.9'  W 
074'  06  56.6'  W 
074*  06'  43.0'  W 
074"  06'  38  2'  W 
074"  08'  37.3'  W 
074'  08'  53.0'  W 
074"  09'  04.4'  W 
074*  09'  14.9'  W 


074"  05' 09.1' W 
074*  05'  00.0"  W 
074'  05'  00.0'  W 
074' OS' 01  9'  W 
074*  05  15.0"  W 
074'  05  34 J"  W 
074*  05'  43.9'  W 


and  thence  to  the  point  of  beginning, 
and  the  waters  bounded  by  a  line 
connecting  the  following  points: 


Latitude 

40*  39'  03.2'  N 
40*  39'  03.0"  N 
40*  38'  58.7*  N 
40'  38'  51.  r  N 
40*  38'  54.8'  N 
40*  39'  01.2'  N 


Longitude 

074*  04'  41.0'  W 
074'  04'  31.0'  W 
074*  04'  18.2'  W 
074'  04'  21.0'  W 
074*  04  32.1'  W 
074'  04  4r.6'  W 


UMI 


and  thence  to  the  point  of  beginning. 

(ii)  Constable  Hook  Reach.  The 
waters  bounded  by  a  line  connecting  the 
following  points; 

tMUtuaii  Longitude 

40-  38  49J'  N  074'  06'  44J'  W 

40'  38'  50.7"  N  074*  05'  37.2'  W 


and  thence  to  the  point  of  the  beginning. 

(c)  Projected  dates  for  each  phase.  (1) 
Phase  I:  2  July  1991  through  11  December 
1991. 

(2)  Phase  11: 12  December  1991  through 
18  June  1993. 

(3)  Phase  III:  19  June  1992  through  14 
January  1993. 

(4)  Phase  IV:  15  January  1993  through 
13  June  1993. 

(5)  Phase  V:  14  June  1993  through  i« 
April  1994. 

(d)  Regulations.  (1)  No  vessel  shall 
enter  or  transit  any  work  area  where 
drill  barges  and/or  dredges  are  located. 

(2)  Each  vessel  transiting  in  the 
vicinity  of  the  work  areas,  where  drill 
barges  and/or  dredges  are  located,  is 
required  to  do  so  at  no  wake  speed. 

(3)  No  vessel  shall  enter  the  RNA 
when  the  are  advised  by  the  drilling 
barge  or  Vessel  Traffic  Service  New 
York  (VTSNY)  that  a  misfire  or  hangfire 
has  occurred.  Vessels  already  underway 
in  the  RNA  shall  proceed  to  clear  the 
area  immediately. 

(4)  Vessels,  300  gross  tons  or  greater 
and  tugs  with  tows,  are  prohibited  from 
meeting  or  overtaking  other  vessels 
when  transiting  alongside  work  areas. 

(5)  Vessels,  300  greoss  tons  or  greater 
and  tugs  with  tows,  transiting  with  the 
prevailing  current  are  regarded  as  the 
stand-on  vessel. 

(6)  Prior  to  entering  the  RNA,  the 
master,  pilot  or  operator  of  each  vessel, 
300  gross  tons  or  greater  and  tubs  with 
tows,  shall  ensure  that  they  have 
sufficient  propulsion  and  directional 
control  to  safely  navigate  the  area  under 
the  prevailing  conditions,  and  shall 
notify  VTSNY  as  to  their  decision 
regarding  the  employment  of  assist  tugs 
while  transiting  the  RNA. 

[7]  Hawser  or  wire  length  must  not 
exceed  100  feet,  measured  from  the 
towing  bit  on  the  tug  to  the  point  where 
the  hawser  connects  with  the  towed 
vessel,  for  any  vessel  with  another 
vessel  in  tow. 

(8)  Waiver.  The  Captain  of  the  Port. 


New  York  may,  upon  request,  autliorizc 
a  devision  from  any  regulation  in  this 
section  if  it  is  found  that  the  propo«if^d 
operations  can  be  done  safely.  An 
application  for  deviation  must  be 
received  not  less  than  24  hours  before 
the  intended  operation  and  must  state 
the  need  ar.d  descr.he  the  proposal. 

§165.170    [Removed] 

3   §  v:,5  1"0  !S  removed. 

Dated:  September  :■".  !<N1. 
K.W.  Thompson, 
Captain.  US.  C^ast  Guard  Acting 
Commander.  First  Coast  Guard  District 
[FR  Doc.  92-7788  Filed  4-6-92;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart61 

!FRL-4121-11 

National  Emission  Standards  for 
Hazardous  Air  Pollutants; 
Supplemental  Delegation  of  Authority 
to  Knox  County,  TN 

agency:  Environmental  Protection 

.Agpnry  (EPA). 

ACTiON:  Delegation  of  Authority. 

summary:  On  January  15, 1992,  the  Knox 

County  Department  of  .Air  Pollution 
Control  of  the  State  of  Tennessee 
requested  delegation  of  author' ty  for  the 
implementation  and  enforcement  of  an 
additional  category  of  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NT:SHAPS).  EPA's  review  of 
Knox  County's  laws,  rules,  and 
regulations  showed  them  to  be  adequate 
for  the  implementation  and  enforcement 
of  this  federal  standard.  EPA  granted 
the  delegation  as  requested. 
EFFECTIVE  DATE:  The  effective  date  uf 
the  delegation  of  authority  is  March  12. 
1992. 

ADDRESSES;  Copies  of  the  request  for 
delegation  of  authority  and  EPA's  letter 
ofdelegation  are  available  for  public 
inspection  dunng  normal  bu.<iine.is  hours 
at  the  following  locations; 

Environmental  Protection  Agency,  Region  IV, 
Air  Programs  Branch.  345  Courtland  Street, 
NE.,  Atlanta.  Georgia  30365. 

Tennessee  Department  of  Eliivironment  and 
Conservation.  Customs  House,  4th  Floor, 
Nashville.  Tennessee  3~2';3-1531. 

Knox  County  Department  of  Air  Pollution, 
City-County  Bu!ld:ng,  room  459,  400  West 
Main  Avenue.  Knoxville,  Tennessee  37902. 

March  12.  1992,  all  requests. 
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applications,  reports  and  other 

correspondence  required  pursuant  to  the 
newly  delegated  standards  should  not 
be  submitted  to  the  Region  IV  office,  but 
should  instead  be  submitted  to  the 
following  address:  Terry  C.  Harris. 
Director,  Knox  County  Department  of 
Air  Pollution.  City-County  Building, 
room  459,  400  West  Main  Avenue. 
KnoxviUe,  Tennessee  37902. 

FOR  FURTHER  INFOflMATION  COMTACT: 

Andrew  Fischer,  Air  Programs  Branch, 
FPA  Region  IV,  345  Courtland  Street. 
NE..  Atlanta,  Georgia  30365,  and 
telephone  number  (404)  347-2864  or 
(FTS)  257-2864. 

SUPPLEMENTARY  INFORMATION:  Section 
301,  in  conjunction  with  sections  110, 
in(c)!1).  and  112{d)ll)  of  the  Clean  Air 
Act  as  amended  November  15.  1990. 
authorize  the  Administrator  to  delegate 
his  authority  to  implement  and  enforce 
the  standards  set  out  m  40  CFR  part  61. 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS). 

After  a  thorough  review  of  the 
category  requested  for  delegation,  the 
Regional  Administrator  determined  that 
such  delegation  was  appropnate  for  this 
source  category  with  the  conditions  set 
forth  in  the  initial  delegation  letter  of 
May  20, 1977,  and  subsequent  delegation 
letters  of  December  13,  1985:  March  3, 
1986;  fuly  1.  1986;  June  1.  1988;  May  16. 
1989;  December  14. 1989:  and  October 
29.  1990. 

EP.'K,  thereby,  delegated  ;ts  authonty 
for  40  CFR  part  61.  subpart  L  except 
§  61.136(d]. 

The  Administrator  retains  the 
exclusive  right  to  approve  equivalent 
and  alternative  test  methods,  continuous 
monitoring  procedures,  and  reporting 
requirements.  Therefore.  §  61.136(d)  of 
40  CFR  part  61.  subpart  L  is  among  the 
sections  which  may  not  be  delegated. 

The  EPA  hereby  notifies  the  public 
that  It  has  delegated  the  authority  over 
certain  NESHAP  subparts  to  Knox 
County  of  the  State  of  Tennessee 

The  Office  of  Management  and  Budgf't 
exempted  this  rale  from  the 
requirements  of  section  3  of  Fxpcutive 
Order  12291. 

This  notice  is  issued  under  the 
authority  of  sections  101.  110,  111,  112. 
and  301  of  the  Clean  Air  .Act.  as 
amended  (42  U.S.C.  7401.  ''410  -412,  and 
7601). 

Da'pd  .March  36.  199Z. 
Patrick  M.  Tobin. 
Actjn^  Regional  Administrator 
|FR  Doc.  92-7955  Filed  4-6-92  HA5  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

(Docket  No.  FEMA-7536J 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Insurance 
Administration,  FE^A. 
ACTION:  Final  rule. 

summary:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under  the 
National  Flood  Insurance  Program 
(N'FIP),  that  are  suspended  on  the 
effpcsive  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  FEMA  receives 
tiocumentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  m  the  Federal  Register, 
EFFECTIVE  DATES:  The  effective  date  uf 
each  community's  suspension  is  the 
third  d.ite  ("Susp  ")  listed  in  the  third 
column  of  the  following  tables 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  w,is 
suspended  on  the  suspension  date, 
contact  the  appropnate  FUMA  Regional 
Office  or  the  NFIP  servicing  ror.trartor 
FOR  FURTHER  INFORMATION  CONTACT 
Frank  H,  Thomas.  ,'\ssislant 
,^dmlnistrator.  Office  of  Ijiss  Reduction. 
Federal  Insurance  Administration.  500  C 
Street.  SW..  room  417,  Washington,  DC 
20472.  (202)640-271-, 
SUPPLEMENTARY  INFORMATION;  The 
National  Flood  Insurance  Program 
(.N'FIP).  enables  property  owners  to 
puri:hase  fined  insurance  whir.h  is 
generally  not  otherwise  available  In 
return,  communities  agree  to  adopt  and 
administer  bcal  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  13" 5  of  the  Ndlion;i'  Hood 
Insurance  Act  of  1968,  as  amended  42 
I'S.C  40;.2.  prohibits  Hood  insurance 
coveragf  as  authorized  under  the 
.Nationa'  Flood  Insurance  Program..  42 
L'S.C.  4001  p;  spq.^  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
document  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations.  44  CFR  part  59, 
.'\ccordingly,  the  communities  will  be 
suspended  on  the  effective  date  in  the 
fourth  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 


the  community  Howev"  some  of  these 
communities  may  (s,  ;  ;  ,■:,:  s  ;  ;Tiit  the 
required  document qi.uh  ^i  ic^au) 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the' 
Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazan;  .n    >,  m  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  Financial 
assistance  (except  assistance  pursuant 
to  the  Robert  T,  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  {instruction  or  acqorsition 
of  buildings  in  ;tie  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas  (section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973,  42  U.S.C,  4106(a),  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomea  effective  for  the  communities 
listed  on  the  date  shoMrn  in  the  last 
column. 

The  AdnifntPtr  itor  finds  that  notice 
and  public  comment  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  8-month. 
90-day.  and  3(f-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  susjjension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

N.itsoriai  Km  ir(,inni(>i;,t.ii  F'ulicy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
hppn  prepared. 

Regulatory  Flexibility  Act 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291.  February  17. 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 
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F'apervMjrk  Ked^i  !ion  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 


Executive  Order  12778,  Civil  [ubtt  e 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Ust  of  Subjects  in  44  CFR  Fart  64 

Flood  insurance.  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 


PART  64— ( AMENDED! 

1.  The  authority  citation  for  part  64  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  spq.: 
Reorganization  Plan  No.  3  of  1978,  3  CKR. 
1978  Comp..  p.  329;  E.0. 12127,  44  KR  19367.  3 
CFR,  1979  Comp,,  p.  376. 

;  64,6    [  Amended  1 

2.  The  fables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  and  location 


Community 
No. 


EKective  date  o(  authorization/cancellation  of  sale 
o(  flood  insurance  in  community 


Current  effective  map 
date 


Region  VI 

Oklahoma: 

Bethel  Acres,  town  of,  Pottawatomie  County , 

Pottawatomie  County,  unincorporated  areas.. 

Region  i 
Maine  Lut)ec,  town  of,  Washington  County 


New  Hampshire: 

Bath,  town  of.  Grafton  County, 


Bradford,  town  of.  Mernmac  County 

Charlestown.  town  of.  Sullivan  County 

Kingston,  town  of.  Rockingham  County .., 

Lyme,  town  of.  Grafton  County 

Oxford,  town  of,  Grafton  County 

Raymond,  town  of,  Rockingham  County. 

Region  III 

Pennsylvania:  ' 

Dreher.  township  of.  Wayne  County 


Girardville.  Borough  of,  Schuylkill  County 

Maryland:  Kingston,  town  of.  Rockingham  County.... 

Region  V 

Illinois:  Cahokia.  village  of.  St.  Clair  County 


Region  VII 

Netxaska:  Nemaha  County,  unincorporated  areas. 


Regular  Program  Conversions 


400346    June  16,  1989.  Emerg,;  Dec.  1,  1989.  Reg.;  Apr. 

2,  1992.  Susp. 
400496    Mar,  26.  1984,  Emerg.;  June  1.  1988.  Reg,;  Apr,  2, 

1992,  Susp.  "^ 

230139    July  15.  1975.  Emerg;  Apr   15,  1992,  Reg.;  Apr. 
15.  1992,  Susp. 

330043     June  25.  1975.  Emerg  ;  Apr    15.  1992.  Reg,;  Apr. 

15,  1992,  Susp, 
330106     Aug.  12.  1975,  Emerg;  Apr    15.  1992,  Reg.;  Apr. 

15.  1992.  Susp. 
330153     Nov,  3.  1975.  Emerg;  Apr.  15,1981,  Reg,;  Apr,  15. 

1992.  Susp. 
330217    July  26.  1988,  Emerg.;  Sept,  1,  1988,  Reg;  Apr, 

15,  1992.  Susp, 
330067     July  1,  1975,  Emerg,;  Apr.  15,  1982,  Reg.;  Apr,  15, 

1992,  Susp, 
330070     July  28,  1978,  Emerg;  Apr    15.  1992,  Reg,;  Apr, 

15,  1992.  Susp, 
330140     Oct.  15,  1975.  Emerg;  Apr    15,  1982,  Reg,;  Apr. 

15.  1992,  Susp. 


422164  May  14,  1975.  Emerg,;  Mar.  4,  1988,  Reg,;  Apr, 

15.  1992.  Susp. 
420772  Apr,  29.  1975.  Emerg,;  Feb.  2.  1990,  Reg.;  Apr. 

15.  1992.  Susp, 
330217  July  26.  1988.  Emerg.;  Sept.  1,  1988,  Reg,;  Apr. 

15.  1992.  Susp, 

170620    Oct.  4,  1973,  Emerg;  Oct,  17,  1978,  Reg;  Apr. 
15,  1992.  Susp.. 


Apr.  2.  1992... 

do 

Apr  15.  1992 


310460 


Mar,  8.  1979,  Emerg ;  Apr  2.  1992.  Reg,;  Apr,  15, 
1992,  Susp, 


„do.. 
.do., 
do., 
„do., 
„do. 
.do. 
.do. 


do,. 
„do,. 
..do.. 

.do., 

„do. 


Date  certain 

Federal 

assistance  no 

longer  ava'lable 

in  special  flood 

hazard  areas 


Apr 

2,  1992 

Do. 

Apr 

15.  1992 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Do. 
Do. 

Do. 

Do, 


FEDERAL ( 
COMMISSI 

47  CFR  Par 

(MM  Docket 

Radio  Broa 
Technical  i 

AGENcy:  Fe 

Commissioi 

action:  Fin 

efff>ctive  da 


Code  for  reading  third  column:  Emerg,-Emergency;  Reg  -Regular;  Susp,-Suspension. 


EFFECTIVE  0 

lake  effect  i 


SUPPLEMEN1 

to  mierafe  ti 
ros  kHz)  \v 
!;me.  A  filin 
wdl  be  annc 

List  of  Subjf 

4:-  CFR  Part 


UMI 
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Date  certain 
Federal 

ssistance  no 
iger  ava'iable 
special  tiood 
lazard  areas 


{Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

IsAued:  March  26,  1992. 
CM.  "Bud"  Schauerte. 

Admiristrator.  Federa/  Insurance 

Administration. 

IFR  Doc.  92-7935  Filed  ♦-«-92;  8:45  am| 

BILUMC  COOi  (71«-21-M 


FEDERAL  CX)MMUNICATIONS 
COMMISSION 

47  CFR  Parts  2,  73,  and  90 

[MM  Docket  No.  87-267] 

Radio  Broadcast  Service,  AM 
Technical  Assignment  Criteria 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule,  confirmation  of 
effective  date. 

summary:  In  Report  and  Order  Review 
of  the  Technical  Assignment  Criteria  for 
the  AM  Broadcast  Service,  MM  Docket 
No.  87-267.  (56  FR  64842,  December  12. 

1991),  the  Federal  Communications 

Dimmission  explained  and  adopted 
innovative  and  substantial  regulatory 
steps  to  ensure  the  suniva!  and  health 
of  the  AM  broadcast  service.  Those 
.steps  included  the  rule  changes 
described  in  the  Report  and  Order  cited 
above.  This  document  announces  the 
specific  effective  date  of  those  rule 
changes. 

EFFECTIVE  DATE:  These  rule  changes 
take  effect  at  midnight  on  April  19,  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Iim  Burtie  [AM  Branch  Chief]  202-632- 
7010. 

SUPPLEMENTARY  INFORMATION:  Requests 

to  migrate  to  the  e,xpanded  band  {16(),S- 
1705  kHz)  will  not  be  accepted  at  this 
time.  A  filing  window  for  these  requests 
will  be  announced  at  a  later  date. 

List  of  Subjects 

47  CFR  Parts  2  and  9iJ 

Radio. 
47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Roy  |.  Stewart, 
Chii'f.  Mass  Media  Burf^u 
IFR  Doc  92-7883  Filed  4-6-92.  8:45  am| 
BILLING  CODE  $750-0 1 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

48  CFR  Parts  305,  306,  313,  315,  ami 
319 

Acquisition  Reguiabon;  Misceilaneous 
Amendments 

agency:  Department  nf  Health  and 
Human  Services  (HHSJ. 

ACTION:  Final  ruh. 


summary:  The  Department  of  Health 
and  Human  Services  ts  amendinE  its 
acquisition  regulation  fHHS.^R!  t:t!p  48, 
Code  of  Federal  Regulations.  chnp'f'r  3. 
to  make  numerous  adminstrative 
changes, 

EFFECTIVE  DATE:  April  7,  1992 

FOR  FURTHER  INFORMATION  CONTACT  Fii 

Lanham.  Procurement  Analyst.  Divisinn 
of  Acquisition  Policy,  telephone  (202j 
245-8890. 

SUPPLEMENTARY  INFORMATION:  The 

Department  »s  amending  its  acquisition 
regulation  for  two  primary  reasons. 
Several  amendments  are  bt-ing  rr.dde  to 
.-■econcile  the  HHS.AR  with  recent 
changes  to  the  Federal  .Acquisition 
Regulation  (FAR),  while  others  are  being 
m.ade  to  clarify  and  specify  the  intent  of 
internal  administrative  procedures. 

The  Department  of  Health  and  Human 
Services  adheres  to  the  policy  that  the 
public,  or  certain  elements  comprising  it. 
should  have  the  opportunity  to  provide 
comments  on  regulations  which  may 
have  an  impact  on  them.  The 
Department  has  determined,  however, 
that  this  rule  contains  no  amendments 
that  would  have  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors,  or  a  significant  effect  beyond 
the  internal  operating  procedures  of  the 
Department.  As  a  result,  the  Department 
is  not  requesting  comments  on  these 
acquisition  r(:guiations.  and  is 
publishing  them  as  a  final  rule. 

The  Department  of  Health  and  Human 
Services  certifies  this  document  will  not 
have  a  significant  econom.ic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
L:.S-C,  601  et.  spq.):  therefore,  no 
regulatory  fiexibility  statement  has  been 
prepared.  Furthermore,  this  document 
does  not  contain  information  collection 
requirements  needing  approval  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  Pt.  spq  ].  The  provisions  of 
this  regulation  are  issued  under  5  U.S.C. 
301;  40  U.S.C.  486(c), 


List  of  Subjects  in  4fi  CFR  Parts  305.  30«k. 

313,  315.  and  319 

(,  r"vi.Tnmi'Mi  prcvfM'^r'if^l. 

Ai:x,oriiin«,h    the  i)<-:i3''':yinnf  of 
!  it  ,i:;ti  i'lrid  Human  S*-r\i(j  ■■,  ,t;'nf''-.£ls  48 
CFR  chapter  3  as  set  forth  below. 

M        i   M  27.1992. 

|<iiTM*s  f     rru.kett, 

'  *'  '> '  'V  Assietoftt  Secretory  for  Manogemenl 

(,',•'.?  ■'trQiii<;it/nr: 

As  indicated  in  the  preamble,  chapter 
3  of  title  48  Code  of  Federal  Regulations 
is  amended  as  shown. 

1.  The  authorilv  ritntmr)  (    r  r:,--*  :+05, 
.><»*^,  .iKj,,  ,^1  5,  arid   iV'' f  n;;;  .n  :!'s  liircad 
as  follows: 

Authority:  5  U.S.C.  301;  40  UJ&JC  48Mc). 

PART  305-H  AMENDED! 

:305.303     !  Amended) 

::   !  nragraph  MtbM.i<'iV  if.  jirrcndef"  tu- 
rf s  ismf  tne  tinie  tc  read    b  p.ni-  . 
intttr'ao  of    4  p  m  ", 

PART  306— (AMENDED] 

306.302-1     (Am«r>oed] 

3,  Paraffr,'iph  (b)(4)  of  sectior:  .'W-  ;302-l 
is  amended  by  rpm!>\-tnt;  :,'i  the  '"■'«• 
senteTK:f  the  colon  after  t.hf  w<><-,M  ""that" 
and  the  nesif?nation  "(i)"  follcw-e  rf.  In 
additioru  the  word  "or"  at  the  end  of  the 
paragraph  is  also  removed. 

4,  Paragraph  (b)(4)(ii)  of  section 
306.302-1  is  amended  by  redesignating 
the  paragraph  as  "(c)  Application  for 
brand  name  descriptions. " 

306  301-1     'Amerxjedj 

5,  Paragraphs  ig)  (1)  and  (2)  of  section 
306.303-1  are  amended  by  removing  the 
dollar  threshold  "$25,000"  and  replacing 
it  with  the  phrase  "the  small  purchase 
limitation." 


PART  313— {AMENDED 


6.  Section  313.105  is  revised  to  read  as 
follows: 

313.105     Srrvati  busmess-s'^aii  pu'Tnase 
set-aside 

[dj  (2)  The  contracting  officer  shall 
consult  with  the  small  and 
disadvantaged  business  utilization 
specialist  (SADBUS)  to  determine 
vshether  small  business  sources  are 
known  by  the  SADBUS  before 
determining  not  to  proceed  with  the 
small  business-small  purchase  set-aside. 
Coordination  with  the  SADBUS  is  not 
required  for  small  purchases  at  or  below 
ten  percent  of  the  small  purchase 
limitation. 
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PART  3 15— ^'AMENDED] 

315.407    .Amenaedj 

7.  Section  315.407  is  amended  by 
redesignating  paragraphs  "(h)"  and  "(i)" 

as  "fal"  and  "(n1".  resnectively. 

PART  319— .AMENDED^ 

319.201-70     .A.T.e.^.cedJ 

8.  Paragraph  (d)(3)  of  section  319.201- 
70  is  amended  by  removing  the  dollar 
threshold  "$10,000."  and  replacing  it 
with  the  term  "the  small  purchase 
limitation,".  j 

319.501     'Amended] 

^  S>'  >   <  501  is  revised  to  read  as 

follows: 

[c]  Prior  to  tne  contracting  officer's 
review,  the  SADBUS  shall  review  each 
proposed  acquisition  to  determine  the 
feasibility  of  recommending  award  to 
the  Small  Business  Administration 
(SEA)  pursuant  to  section  8(a)  of  the 
Small  Business  Act.  When  it  cannot  be 
awarded  to  SB.A  pursuant  to  section 
8(a),  the  SADBUS  shall  review  the 
proposed  acquisition  to  determine  if  it 
can  be  recommended  as  a  set-aside 
under  one  of  the  set-aside  priorities 
stated  in  FAR  19.504.  The  SADBUS's 
recommendation  shall  be  entered  on 
Form  HHS-653.  Small  Business-Labor 
Surplus  Set-Aside  Review  Form,  with 


the  reasons  for  the  type  of  set-aside 
recommended,  or  the  reasons  for  not 
recommending  a  set-aside,  and  provided 
to  the  contracting  officer.  Upon  receipt 
of  the  Form  HHS-653,  the  contracting 
officer  shall  promptly  concur  or 
nonconcur  with  the  SADBUS's 
recommendation.  The  contracting  officer 
will  make  the  final  determination  as  to 
whether  the  proposed  acquisition  will  be 
set-aside  or  not.  If  the  contracting  officer 
approves  the  SADBUS's  set-aside 
recommendation,  the  proposed 
acquisition  will  be  set-aside  as 
specified.  However,  if  the  contracting 
officer  disapproves  the  SADBUS's  set- 
aside  recommendation,  the  reasons  must 
be  documented  on  the  Form  HHS-653, 
and  the  form  signed.  (See  319.505  for 
options  available  to  the  SADBUS 
regarding  the  contracting  officer's 
disapproval  of  a  set-aside 
recommendation.)  In  all  cases,  the 
completed  Form  HHS-653  is  to  be 
retained  by  the  contracting  officer  and 
placed  in  the  contract  file. 

319.505    lAmended] 

10.  The  second  paragraph  of  section 
319.505,  beginning  "If  the  SADBUS 
refers. . . .",  is  revised  to  read  as  follows: 

319.505    Reiecting  se;  as  ae 

recommendations. 

•         *         #         •         * 

If  an  SBA  PCR  is  assigned  or 
available  and  the  SADBUS  refers  the 


case  to  th^t  pprson.  the  SB.-\  PC^R  n^^iv 
either  concur  with  the  decision  of  the 
contracting  officer  not  to  set-aside  the 
proposed  acquisition  or  rpcommend  to 
the  contracting  officer  that  il  be  set- 
aside.  For  the  SBA  PCR  to  make  a 
comprehensive  review,  at  least  the 
following  should  be  provided  as 
attachments  to  the  Form  HHS-653:  the 
statement  of  work,  evaluation  criteria. 
Government  cost  estimate,  source  list 
including  size  of  firms,  and  a  copy  of 
any  justification  for  other  than  small 
business  considerations  that  may  be 
applicable.  Once  the  case  has  been 
referred  to  the  SBA  PCR,  no  further 
appeal  action  shall  be  taken  by  the 
SADBUS.  (Refer  to  FAR  19.505  for  the 
procedures  available  to  the  SBA  PCR  if 
the  contracting  officer  rejects  the  set- 
aside  recommendation.) 

3'9705-3     [Amended) 

11.  Section  319.705-3  is  amended  by 
removing  the  second  sentence, 

beginning  "Whenever  the  clause ",  in 

its  entirety. 

319.705-4     [Amendedl 

12.  Section  319. 705-4  is  amended  by 
removing  paragraph  (c). 

|FR  Doc.  92-7799  Filed  4-fr-92;  8:45  am] 
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Proposed  Rules 


This  section  of  the   FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.   The  purpose  of  these  notices 
IS  to  give  interested   persons  an 
opportunity  to  participate  in  the  rule 
making   prior   to   the   adoption   of   the   final 
rules 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  100 

Seismic  and  Geologic  Siting  Criteria 
for  Nuclear  Power  Plants 

agency:  The  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Nuclear  Regulatory 
Commission  staff  will  meet  with  the 
staff  of  the  Nuclear  Management  and 
Resources  Council  (NUMARC)  and 
other  industry  representatives  to  discuss 
the  revision  of  appendix  A.  "Seismic 
and  Geologic  Siting  Criteria  for  Nuclear 
Power  Plants."  to  10  CFR  part  100. 
dates:  April  23. 1992  9  a.m. 

ADDRESSES:  11555  Rockville  Pike,  room: 

11  ■-  '),  Rockvillp,  Maryland 

FOR  FURTHER  INFORMATION  CONTACT; 

Dr.  Andrew  J,  Murphy,  Chief,  Structural 
and  Seismic  Plngineering  Branch,  Office 
of  Nuclear  Regulatory  Research,  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555."Telephone  (301)  492-3860. 
SUPPLEMENTARY  INFORMATION: 
Appendix  A  to  10  CFR  part  100 
describes  the  seismic  and  geologic  siting 
and  earthquake  engineering  criteria  for 
nuclear  power  plants.  Because  of  the 
advances  in  the  state-of-the-art  since  the 
publication  of  the  regulation  (effective 
December  13,  1973),  a  need  for  the 
revision  has  been  established.  Staff 
progress  in  the  revision  of  appendix  A  to 
10  CFR  part  100  has  been  discussed  in 
public  meetings  with  NUMARC  and 
other  industry  representatives  on 
February  4, 1992,  the  Advisory 
Committee  on  Reactor  Safeguards, 
Subcommittee  on  Extreme  External 
Phenomena  on  February  5,  1992  and  the 
Advisory  Committee  on  Reactor 
Safeguards,  Full  Committee  on  February 
7,  1992. 

NUMARC  has  formed  an  ad  hoc  group 
on  the  revision  of  appendix  A  to  part 
100.  The  purpose  of  this  meeting  is  to 
meet  with  .N'UMARC  and  other  industry 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  21  and  23 

(Docket  No.  096CE,  Special  Conditions  23- 
ACE-641 

Special  Conditions;  FFT  Model 
Eurotrainer  2000  Series  Airplanes 

agency;  Federal  Aviation 
A.l'-mistration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

summary:  This  notice  proposes  special 
conditions  for  the  FFT  Gesellschaft  Fur 
Flugzeug  und  Faserverbund  Technologic 
mbH  Model  Eurotrainer  2000  Series 
airplanes.  These  airplanes  will  have 
novel  and  unusual  design  features  when 
compared  to  the  state  of  technology 
envisaged  in  the  airworthiness 
standards  for  normal,  utility,  acrobatic, 
and  commuter  category  airplanes.  These 
design  features  include  the  use  of 
composite  materials  for  primary 
structure  for  which  the  regulations  do 
not  contain  adequate  or  appropriate 
airworthiness  standards.  This  notice 
contains  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  provided  by  the 
current  airworthiness  standards. 
DATES:  Comments  must  be  received  on 
or  iiffiire  .August  5,  1992. 

ADDRESSES:  Comments  on  this  proposal 


Vol.  57.  No.  67 
Tuesday,  April  7.  1992 


representatives  to  discuss  the  draft 
proposed  revision  of  appendix  A  to  10 
CFR  part  100  that  was  placed  in  the 
NRG  Public  Document  Room  at  2120  L 
Street  NW.  (Lower  Level).  Washington. 
DC  (Memorandum  from  Lawrence  C. 
Shao  to  Raymond  F.  Fraley,  dated 
January  21, 1992.  subject:  revision  of 
Appendix  A  to  10  GFR  Part  100— 
Geological  and  Seismological  Siting 
Criteria  for  Nuclear  Power  Plants).  No 
specific  agenda  is  being  proposed. 

Dated  at  Rockville,  Mar>'land,  this  3l8t  day 
of  March  1992,  for  the  Nuclear  Regulatory 
Commission. 
Lawrence  C.  Shao. 

Director.  Division  of  Engineering,  Office  of 

Nuclear  Regulatory  Research. 

|FR  Doc.  92-7969  Filed  4-6-92;  8.45  am) 
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m.iv  tie  rr..ii 


ied  in  duplicate  to;  Federal 


Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  ACE-7, 
Attention:  Rules  Docket  Clerk,  Docket 
No.  096CE.  room  No.  1558.  601  East  12th 
Street.  Kansas  City.  Missouri  64106.  All 
comments  must  be  marked;  Docket  No. 
096CE.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 

4  n  m 

FOR  FURTHER  INFORMATION  CONTACT. 

Mike  Downs,  Aerospace  Engineer, 
Standards  Office  (ACE-110).  Small 
Airplane  Directorate.  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  room  1544.  601  East  12th 
Street.  Kansas  City.  Missouri  64106; 
telephone  (816)  426-5a"" 

SUPPUEMENTARY  INFORMATION: 

Lumments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  of 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Administrator  before  taking  further 
rulemaking  action  on  this  proposal 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  No.  096CE."  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenfer.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
the  comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  rules  docket  for  examination  by 
interested  parties.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Background 

On  April  8. 1991.  FFT  Gesellschaft  Fur 
Flugzeug  and  Faserverbund  Technologie 
mbh,  located  in  Germany  applied  to  the 
FAA  for  type  certification  of  their  model 
Eurotrainer  2000  Series  airplane.  The 
Eurotrainer  2000  Series  airplane  is  a  4- 
seat.  low-wing,  conventional  airplane 
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with  Fowler  flaps  and  retractabie 
landing  gear.  The  powerplant  consists  of 
a  6  cylinder,  270  hp.  piston  engine  and  a 
3  bladed  constant  speed  propeller. 
Construction  of  the  airplane  structure  is 
of  all  composite  materials. 

T\-pe  Certification  Basis 

The  tjTJe  certification  basis  for  the 
FFT  Model  Earotrainer  2000  Series 
airplane  is  as  follows:  Part  21  of  the 
Federal  Aviation  Administration  (FAR), 
§  21.29  and  §  21.ie3(c);  part  23  of  the 
FAR,  effective  February  11. 1965, 
including  amendments  23-1  through  23- 
42:  part  36  of  the  FAR.  effective 
December  1, 1969,  as  amended  by 
amendments  36-1  through  the 
amendment  effective  on  the  date  of  type 
certification;  exemptions,  if  any  and  the 
special  conditions  that  may  result  from 
this  proposal. 

Discussion 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  §  11.49  after  public 
notice,  as  required  by  §§  11.28  and 
11.29(b),  effective  October  14, 1980,  and 
become  a  part  of  the  type  certification 
basis  as  provided  by  {  21.17(a)(2). 

The  proposed  type  design  of  the  FFT 
Model  Eurotrainer  2000  Series  airplane 
contains  a  number  of  novel  or  unusual 
design  features  not  envisaged  by  the 
applicable  part  23  airworthiness 
standards.  Special  conditions  are 
considered  necessary  because  the 
airworthiness  standards  of  part  23  do 
net  contain  adequate  or  appropriate 
safety  standards  for  the  novel  or 
unusual  design  features  of  the  FFT 
Model  Eurotrainer  2000  Series  airplane. 

Composite  Flight  Structure 

The  FFT  Model  Eurotrainer  200O 
Series  airplane  is  made  of  composite 
material  and  is  assembled  differently 
from  the  typical  semi-monocoque 
aluminum  airframes  that  have  been 
predominant  since  the  early  19403. 
Composite  materials  of  the  type  used  on 
the  FFT  Model  Eurotrainer  2000  Series 
airplane  are  generally  not  susceptible  to 
initiation  of  fatigue  cracks  by  the 
application  of  repetitive  loads,  but  are 
susceptible  to  damage  in  the  form  of 
cracks,  breaks,  and  delaminations  from 
intrinsic  and  discrete  sources  growing 
under  application  of  repetitive  loads. 
Because  of  this  and  other  factors,  the 


FAA  has  determined  that  the  fatigue 
requirements  of  §  23.572  are  inadequate 
to  ensure  that  composite  material 
structure  can  withstand  the  repeated 
loads  of  variable  magnitude  expected  in 
service.  The  use  of  composite  materials 
and  bonding  of  these  materials  in 
primary  fli^t  structure  is  a  novel  ar.d 
unusual  design  feature  with  respect  to 
the  type  of  airplane  construction 
envisaged  by  the  existing  airworthiness 
standards  of  part  23.  Because  the 
requirements  of  part  23  do  not  require 
the  level  of  substantiation  necessary  for 
composite  material  structure,  a  special 
condition  is  being  issued  to  include  the 
necessary  airworthiness  standards  as  a 
part  of  the  certification  basis  for  the  FFT 
Model  Eurotrainer  2000  Series  airplane. 
This  special  condition  is  being  issued  to 
ensure  that  a  level  of  safety  exists  for 
airplanes  made  from  composite 
materials  equivalent  to  those  existing 
for  aluminum  airplanes. 

The  special  conditions  will  require 
composite  structural  components  critical 
to  safe  flight  to  be  evaluated  by  damage 
tolerance  criteria.  The  damage  tolerance 
consideration  includes  principal 
structural  elements,  such  as  the 
fuselage,  and  the  vertical  and  horizontal 
stabilizers  and  their  carry  through 
structure,  since  failure  of  these 
structures  could  have  catastrophic 
results.  When  damage  tolerance  is 
shown  to  be  impractical,  the  special 
condition  is  worked  to  permit  approval 
based  on  safe-life  testing.  Metal  detail 
designs  may  continue  to  be  evaluated  to 
the  fatigue  requirements  of  §  23.572. 
Damage  tolerance  criteria  for  composite 
structure,  in  combination  with  the 
existing  material  requirements  of  part 
23.  such  as  S§  23.603  and  23.613,  will 
provide  a  level  of  safety  for  the 
composite  material  airframe  structure 
used  in  the  FFT  Model  Eurotrainer  2000 
Series  airplane  equivalent  to  that 
required  by  the  airworthiness  standards 
of  part  23. 

In  addition  to  those  components 
requiring  fatigue /da  mage  tolerance 
evaluations,  other  components  that  are 
critical  to  flight  safety,  such  as  movable 
control  surfaces  and  wing  flaps,  must 
also  be  protected  against  loss  of 
strength  or  stiffness.  Protection 
conventionally  is  provided  through 
design  and  inspection.  Since  composite 
material  strength  is  susceptible  to 
manufacturing  defects  and  damage  from 
discrete  sources,  including  lightning 
strikes,  process  controls  and 
inspectability  are  limited;  therefore, 
structures  design  must  provide  for  these 
limits  with  adequate  protection 
allowances. 

The  lack  of  adequate  service 
experience  with  composite  material 


stmctures  in  airplanes  type  certificated 

to  the  airworthiness  standards  of  part 
23,  the  unusual  mechanical  properties 
characteristics,  and  the  experience  with 
ajTiposite  material  structural  bonding, 
!o  date,  necessitate  issuing  special 
conditions  to  ensure  an  appropriate 
levei  of  safety  for  the  FFT  Eurotrainer 
Mode!  2000  Series  airframe  structure. 
This  special  condition  is  intended  to 
require:  (1)  Accounting  for 
environmental  effects,  that  is. 
temperature  and  humidity  on  material 
mechanical  properties  in  all  structural 
substantiation  analyses  and  tests;  (2) 
limit  load  residual  strength  with  impact 
damage  from  discrete  sources:  (3)  ability 
to  carry  ultimate  load  with  realistic 
intrinsic  and  discrete  impact  damage  at 
the  threshold  of  detectability;  and  (4) 
design  features  to  prevent  disbonds 
greater  than  the  disbonds  for  which  limit 
load  capability  has  been  shown  Proof 
testing  of  each  production  component  to 
limit  load  and  reliance  on  manufacturing 
quality  control  procedurps  between  limit 
and  ultimate  load  may  be  used  instead 
of  design  features  provided  each  bonded 
joint  is  subjected  to  its  critical  design 
limit  load  during  the  proof  testing. 
Acceptable  nondestructive  testing 
techniques  do  not  yet  exist  in  state  of 
the  art  composite  technology  to  reliably 
identify  weak  bonds.  However,  proof 
testing  of  each  production  article  may 
be  discontinued  if  such  tests  are 
developed  and  accepted  by  the  FAA. 
Because  the  composite  material  and 
bonding  may  require  maintenance  and 
inspection  procedures  different  from 
those  commonly  utilized  for  existing 
aluminum  airframes,  this  special 
condition  requires  that  instructions  for 
continued  airworthiness  be  established 
in  addition  to  those  required  by 
§  23.1529. 

Conclusion 

This  action  affects  only  novel  and 
unusual  design  features  on  the  FFT       <■ 
Model  Eurotrainer  2(XX3  Series  airplane. 
It  is  not  a  ni!e  of  general  applicability 
and  affects  only  those  applicants  who 
apply  to  the  F.AA  for  approval  of  these 
features  on  these  airplanes. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aircraft,  Air  transportation.  Aviation 
safety,  and  Safety.  The  authority 
citation  for  these  special  conditions  is  as 
follows: 

Authority:  Sees.  313(a),  601,  and  603  of  the 
Federal  Aviation  Act  of  1958;  as  amended  (49 
U.S.C.  1354(a).  1421,  and  1423);  49  U.S.C. 
106(g);  14  CFR  21.16  and  1\.\~\  and  14  CFR 
11.28  and  11.29(b). 
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The  Proposed  Special  Conditions 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  the  following  special 
conditions  as  part  of  the  type 
certification  basis  for  the  FFT  Model 
Eurotrainer  2000A  Series  airplar.e; 

1.  Evaluation  of  Composite  Structures 

In  lieu  of  complying  with  §§  23.571 
and  23.572,  and  in  addition  to  the 
requirements  of  §§  23.603  and  23.613. 
airframe  structure,  the  failure  of  which 
would  result  in  catastrophic  loss  of  the 
airplane,  each  wing,  wing  carry  through 
and  its  attaching  structure,  horizontal 
stabilizer,  horizontal  stabilizer  carry- 
through  and  attaching  structure, 
fuselage,  vertical  stabilizer  and  its 
attaching  structure,  and  all  movable 
control  surfaces  and  their  attaching 
structure  must  be  evaluated  to  damage 
tolerance  criteria  prescribed  in 
paragraphs  (a)  through  (j)  of  this  speci.il 
condition,  unless  shown  to  be 
impractical.  In  cases  shown  to  be 
impractical,  the  aforementioned 
structure  must  be  evaluated  in 
accordance  with  the  criteria  of 
paragraphs  (a)  and  (k)  of  this  special 
condition. 

Where  bonded  joints  are  used,  the 
structure  must  also  be  evaluated  in 
accordance  with  the  residual  strength 
criteria  in  paragraph  (h)  of  this  special 
condition. 

(a)  It  must  be  demonstrated  by  tests, 
or  by  analysis  supported  by  tests,  that 
the  structure  is  capable  of  carrying 
ultimate  load  with  impact  damage.  The 
level  of  impact  damage  considered  need 
not  be  m.ore  than  the  established 
threshold  of  detectability  considering 
the  inspection  procedures  employed. 

(b)  The  growth  rate  of  damage  that 
may  occur  from  fatigue,  corrosion, 
intrinsic  defects,  manufacturing  defects; 
for  example,  bond  defects,  or  damage 
from  discrete  sources  under  repeated 
leads  expected  in  service:  that  is, 
between  the  time  at  which  damage 
becomes  initially  detectable  and  the 
time  at  which  the  extent  of  damage 
reaches  the  value  selected  by  the 
applicant  for  residual  strength 
demonstration,  must  be  established  by 
tests  or  by  analysis  supported  by  tests 

(c)  The  damage  growth,  between 
initial  detectability  and  the  value 
selected  for  residual  strength 
demonstration,  factored  to  obtain 
inspection  intervals,  must  permit 
development  of  an  inspection  program 
suitable  for  application  by  operations 
and  maintenance  personnel. 

(d)  Instructions  for  continued 
airworthiness  for  the  airframe  must  be 


established  consistent  with  the  results 
of  the  damage  tolerance  evaluations. 
Inspection  inter\'als  must  be  set  so  that. 
after  the  damage  initially  becomes 
detectable  by  the  inspection  method 
specified,  the  damage  will  be  detected 
before  it  exceeds  the  extent  of  damage 
for  which  residual  strength  is 
demonstrated. 

fe)  Loads  spectra,  load  truncation,  and 
the  locations  and  types  of  damage 
considered  in  the  damage  tolerance 
evaluations  must  be  documented  in  test 
proposals. 

|f)  The  structure  of  the  fuselage  must 
be  shown  b>  residual  strength  tests,  or 
by  analysis  supported  by  residual 
strength  test,  to  be  able  to  withstand  the 
loads  listed  in  subparagraphs  (1)  and  (2) 
below,  considered  as  ultimate  loads. 
with  damage  consistent  with  the  results 
of  the  damage  tolerance  evaluations. 

(g)  Each  wing,  wing  carry  through  and 
its  attaching  structure,  and  horizontal 
stabilizer  carry  through  and  attaching 
structure,  and  vertical  stabilizer, 
horizontal  stabilizer  and  its  attaching 
structure,  and  all  moveable  control 
surfaces  and  their  attaching  structure 
must  be  shown  by  residual  strength 
tests,  or  analysis  supported  by  residual 
strength  tests,  to  be  able  to  withstand 
critical  limit  flight  loads,  considered  as 
ultimate  loads,  with  the  extent  of 
damage  consistent  with  the  results  of 
the  damage  tolerance  evaluations. 

(h)  In  lieu  of  a  nondestructive 
inspection  technique  that  ensures 
ultimate  strength  of  each  bonded  joint, 
the  limit  load  capacity  of  each  bonded 
joint  critical  to  safe  flight  must  be 
substantiated  by  either  of  the  following 
methods  used  singly  or  in  combination. 

(1)  The  maximum  disbonds  of  each 
bonded  joint  consistent  with  the 
capability  to  withstand  the  loads  in 
paragraph  (f)  and  (g)  of  this  special 
condition  must  be  determined  by 
analysis,  test,  or  both.  Disbonds  of  each 
bonded  joint  greater  than  this  must  be 
prevented  by  design  features. 

(2)  Proof  testing  must  be  conducted  on 
each  production  article  that  will  apply 
the  critical  limit  design  load  to  each 
critical  bonded  joint. 

(i)  The  effects  of  material  variability 
and  environmental  conditions;  for 
example,  exposure  to  temperature. 
humidity,  erosion,  ultraviolet  radiation. 
and/or  chemicals,  on  the  strength  and 
durability  properties  of  the  composite 
materials  must  be  accounted  for  in  the 
damage  tolerance  evaluations  and  in  the 
re.sidud!  strength  tests. 

iji  The  airplane  must  be  shown  to  be 
free  from  flutter  with  the  extent  of 
damage  for  which  residual  strength  is 
demonstrated. 


(k)  For  those  structures  where  the 
damage  tolerance  method  is  shown  to 
be  impractical,  the  strength  of  such 
structures  must  be  demonstrated  by 
tests,  or  analysis  supported  by  tests,  to 
be  able  to  withstand  the  repeated  loads 
of  variable  magnitude  expected  in 
service.  Sufficient  component, 
subcomponent,  element,  or  coupon  tests 
must  be  performed  to  establish  the 
fatigue  scatter  and  environmental 
effects.  Impact  damage  in  composite 
material  components  that  may  occur 
must  be  considered  in  the 
demonstration.  The  impact  damage  level 
considered  must  be  consistent  with  the 
detectability  of  the  inspection 
procedures  employed. 

Issued  in  Kansas  City.  Missouri,  on  March 
25, 1992. 
Richard  F.  Yotter. 

Acting  Manager,  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

(FR  Doc.  92-7909  Filed  +-6-92;  8:45  am] 
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14  CFR  Parts  2i  a  no  2  5 

C'ockei  No,  NM-b6,  Notice  No.  SC-92-1- 

NM 

Special  ConditiO'ns  Co'"va"  ''-iO  o'-  'M  ; 
Airplanes,  Lightning  anc  High  tntefis  ;■, 
Radiated  Fields  iHIRf  ,> 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  special 

conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  Convair  Model  340  or  440 
airplanes,  modified  by  the  Allison  Gas 
Turbine  Division  of  General  Motors 
Corporation.  These  airplanes,  which 
have  been  modified  previously  to 
incorporate  Allison  501  series 
turbopropeller  engines,  will  have  a 
novel  or  unusual  design  feature 
associated  with  high-technology  digital 
avionics  systems  that  perform  critical 
and  essential  functions.  The  applicable 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  systems  from  the 
effects  of  lightning  and  high-intensity 
radiated  fields  (HIRF).  This  notice 
contains  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  ensure  that  the  critical  and 
essential  functions  that  these  systems 
perform  are  maintained  when  the 
airplanes  are  exposed  to  lightning  and 
HIRF 

DATES:  Comments  must  be  received  on 
or  before  May  22. 1992. 
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AODRESSCS:  Crmppr'.ts  cri  this  proposal 
may  b«  rraiied  ir.  duplicate  to:  Federal 
Aviation  Admnistrjt.on,  Office  of  the 
Assistant  Chief  Counsel.  Attn:  Rules 
Docket  (AN'M--l  Dor  ket  No.  NM-66. 
1501  Lind  AvtrHLt^  SVV„  Renton. 
Washington  98055-UJ56;  or  delivered  in 
duplicate  to  the  Office  of  the  Assistant 
Chief  Counsel  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
.\M-66.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  bet^veen  7:30  a.m.  and 
4  p.m. 

FOn  FURTHER  INFO«MAT10N  CONTACT: 

Gene  Vandermoien.  FAA.  'taght  Test 
and  Systems  Branch.  ANM-111. 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service.  1601  Lind  Avenue 
SW.,  Renton.  Washington  98055-4056; 
.  .p^.v,  .^p  '2:^f'  :2"-2135. 

SUPPLEMENTARV  INFORMATION: 

Comments  In\  ited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  further  rulemaking 
action  on  this  proposal  is  taken.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  received  will  be 
available  in  the  Rules  Docket,  both 
before  and  after  the  closing  date  for 
comments,  for  examination  by 
interested  parties.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerning  this 
rulemaking  will  be  filed  in  the  docket. 
Commenters  wishing  the  F.AA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  NM-66."  The  postcard  will 
be  date/time  stamped  and  returned  to 
the  commenter. 

Background 

On  July  12. 1984,  the  Allison  Gas 
Turbine  Division  of  General  Motors 
Corporation  applied  for  a  supplemental 
type  certificate  to  increase  the  fuselage 
length  and  maximum  takeoff  weight  of 
Convair  Model  340  or  440  airplanes  that 
have  previously  been  modified  to 
incorporate  Allison  501-D22G  engines  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  No.  SA4-1100.  These 


are  twin-engine,  transport  category 
airplanes  with  a  maximum  takeoff 
weight  of  56.156  lbs.  (Airplanes  modified 
in  accordance  with  STC  No.  SA4-1100 
are  sometimes  unofficially  referred  to  as 
580' 8.)  The  present  modification  con.sist.s 

of: 

1.  An  increase  in  the  maximum  tai^cotf 
weight  from  58.156  lbs.  to  63.000  lbs.,  an 
increase  in  the  maximum  landing  weight 
from  53.000  lbs.  to  58.000  lbs.,  and  in 
increase  in  zero  fuel  weight  from  50.000 
lbs.  to  55,000  lbs. 

2.  An  increase  in  the  fuselage  length 
of  14  ft.  3  in. 

3.  An  increase  in  the  takeoff  torque 
limit  so  that  takeoff  power  is  increased 
from  4,000  to  4.300  shp.  Maximum 
continuous  limits  remain  unchanged. 

4.  Installation  of  Electronic  Flight 
Instrument  Systems  (EFIS)  and  related 
avionics  systems.  The  equipment 
originally  installed  in  these  airplanes 
presented  the  required  flight  information 
in  the  form  of  electro-mechanical  analog 
displays.  The  information  presented  is 
both  flight  critical  and  essential.  The 
EFIS  as  a  digital  system  is  vulnerable  to 
lightning  and  high-intensity  radiated 
fields  external  to  the  airplane. 

Supplemental  Type  Certification  Basis 

Under  the  provisions  of  §  21.101. 
Allison  Gas  Turbine  Division  must  show 
that  the  Convair  340  or  440.  as  modified 
by  STC  No.  SA4-1100.  and  as  fiulher 
modified,  continues  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  6A6  and  STC  No.  SA4- 
1100.  or  the  applicable  regulations  in 
effect  on  the  date  of  application  for  the 
change.  The  regulations  incorporated  by 
reference  in  the  type  certificate  are 
commonly  referred  to  as  the  "original 
type  certification  basis." 

The  regulations  incorporated  by 
reference  in  Type  Certificate  No.  6Att 
and  STC  No.  SA4-1100  are  as  follows: 
Part  4b  of  the  Civil  Air  Regulations, 
effective  July  20, 1950,  including 
Amendments  4b-l.  4b-3.  and  4b-5; 
Special  Civil  Air  Regulations  No.  SR- 
422B  and  SR-423;  and  Special  Federal 
Aviation  Regulation  No.  27. 

In  addition,  if  the  regulations 
incorporated  by  reference  do  not 
provide  adequate  standards  with 
respect  to  the  change,  the  applicant 
must  comply  with  certain  regulations  in 
effect  on  the  date  of  application  for  the 
change.  The  FAA  has  determined  that 
the  Convair  340  or  440  must  also  be 
shown  to  comply  with  the  following 
sections  of  part  25.  as  amended  by 
Amendments  25-1  through  25-72: 
§  25.869(a):  SS  25.1303  (a),  (b).  and  (c); 
§§  25.1309  (a)  through  Igj:  §  25  1321(e): 
§§25.1322  (a)  through  (d);  §5  25.1331  (a] 


and{b!:  §§  25  1333  (a),  (b).  and  (c): 
§  25.1335;  §§  25.1355  (a)  and  (c): 
5  §  25.1359  (a)  through  (d);  §§  25.1431  (a). 
(b),  and  (c);  §  25.1525;  §  25.1529;  and 
§  25,1542(3). 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  Convair  340  or 
440  airplanes  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  establish  a  ie\el 
of  safety  equivalent  to  that  established 
in  the  regulations 

Special  conditions,  as  appropriate,  are 
is.sued  in  accordance  with  §  11.49  of  the 
F.'\R  after  public  notice,  as  required  by 
5§  11.28  and  11.29(b).  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Convair  340  or  440  must 
comply  with  the  noise  certification 
requirf  mfnts  of  part  36. 

Discussion 

The  existing  lightning  protection 
airworthiness  certification  requirements 
are  insufficient  to  provide  an  acceptable 
level  of  safety  with  new  technology 
avionic  systems.  There  are  two 
regulations  that  specifically  pertain  to 
lightning  protection;  one  for  the  airframe 
in  general  (§  25.581),  and  the  other  for 
fuel  system  protecMon  (§  25.954).  There 
are,  however,  no  regulations  that  deal 
specifically  with  protection  of  electrical 
and  electronic  system  from  lightning. 
The  loss  of  a  critical  function  of  these 
systems  due  to  lightning  could  prevent 
continued  safe  flight  and  landing  of  the 
airplane.  Although  the  loss  of  an 
essential  function  would  not  prevent 
continued  safe  flight  and  landing,  it 
could  significantly  impact  the  safety 
level  of  the  airplane. 

There  is  also  no  specific  regulation 
that  addresses  protection  requirements 
for  electronic  and  electronic  systems 
from  high-tntensity  radiated  fields 
(HIRF)  hncreased  power  levels  from 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it 
necessary  to  provide  adequate 
protfiction. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  modified  Convair  340  or  440 
airplanes  that  would  require  that  the 
EFIS  be  designed  and  installed  to 
preclude  component  damage  and 
interrupticm  of  function  due  to  both  the 
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direct  and  indirect  effects  of  liahtnmc 
andHIRF. 

Lightning 

To  pro\ide  a  rr.r\-i::s  ^if  compiid'i^c  e 
wiih  ttiese  speci;)i  contii'iors, 
clarification  of  the  ihrca!  (ipf:.n,':on  fijr 
lightning  is  needed.  The  follow  :n>j 
"threat  dcfinilion,"  based  on  F/\A 
Advisory,  Circular  20-136,  Protection  of 
Aircraft  Electrical/Electronic  Systems 
Against  the  Indirect  Effects  of  Lightning, 
dated  March  5,  1990.  is  proposed  as  a 
basis  to  use  in  demonstrating 
compliance  with  the  lightning  protection 
special  condition. 

The  lightning  current  waveforms 
(Components  A,  D,  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  Advisory  Circular  (AC) 
20-53A,  will  provide  a  consistent  and 
reasonable  standard  which  is 
acceptable  for  use  in  evaluating  the 
effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
systems  depend  upon  their  installation 
configuration,  materials,  shielding, 
airplane  geometry,  etc.  Therefore,  tests 
(including  tests  on  the  completed 
airplane  or  an  adequate  simulation) 
and/or  verified  analyses  need  to  be 
conducted  in  order  to  obtain  the 
resultant  internal  threat  to  the  installed 
systems.  The  electronics  systems  may 
then  be  evaluated  wibh  this  internal 
threat  in  order  to  determine  their 
susceptibility  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike — Component  A,  or  Restrike — 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 


resui'anf  internal  threat  and  to  verify 
that  t!!e  lc\  (M  of  the  induced  currents 
and  voltages  is  sufficiently  below  the 
equipment   hardness"  level;  then 

2.  Multiple  Stroke  Flash:  (Vi 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  sahent 
factor  in  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and  is 
described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  %  magnitude  of  Component 
D  (peak  amplitude  of  50,000  amps).  The 
23  restrikes  are  distributed  over  a  period 
of  up  to  2  seconds  according  to  the 
following  constraints:  (1)  The  minimum 
time  between  subsequent  strokes  is  10 
ms.  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  An 
analysis  or  test  needs  to  be 
accomplished  in  order  to  obtain  the 
resultant  internal  threat  environment  for 
the  system  under  evaluation. 

3.  Multiple  Burst:  (Component  H).  In- 
flight data-gathering  projects  have 
shown  bursts  of  multiple,  low  amplitude, 
fast  rates  of  rise,  short  duration  pulses 
accompanying  the  airplane  lightning 
strike  process.  While  insufficient  energy 


exists  in  these  pulses  to  cause  physical 
damage,  it  is  possible  that  transients 
resulting  from  this  environment  may 
cause  upset  to  some  digital  processing 
systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  short 
duration,  low  amplitude,  high  peak  rate 
of  rise,  double  exponential  pulses  which 
represent  the  multiple  bursts  of  current 
pulses  observed  in  these  flight  data 
gathering  projects.  This  component  is 
intended  for  an  analytical  (or  test) 
assessment  of  functional  upset  of  the 
system.  Again,  it  is  necessary  that  this 
component  be  translated  into  an  internal 
environmental  threat  in  order  to  be 
used.  This  "Multiple  Burst"  consists  of 
24  random  sets  of  20  strokes  each, 
distributed  over  a  period  of  2  seconds. 
Each  set  of  20  strokes  is  made  up  of  20 
repetitive  Component  H  waveforms 
distributed  within  a  period  of  one 
millisecond.  The  minimum  time  between  * 
individual  Component  H  pulses  within  a 
burst  is  lO/is.  the  maximum  is  SO^is.  The 
24  bursts  are  distributed  over  a  period  of 
up  to  2  seconds  according  to  the 
following  constraints:  (1)  the  minimum 
time  between  subsequent  strokes  is  10 
ms.  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  The 
individual  "Multiple  Burst"  Component 
H  waveform  is  defined  below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A)  "Restrike"  (Component 
D).  "Multiple  Stroke"  ('/'2  Component  D). 
and  the  "Multiple  Burst"  (Component 
H). 

These  components  are  defined  by  the 
following  double  exponential  equation: 
i(t)  =  I,  (e  "—€»') 
where: 

t  =  time  in  seconds. 

i  =  current  in  amperes,  and 


Severe  stnke 
(component 


Restnke 
(componenj 


MuKio'e 

Slro««  I  '1 

component 

0) 


Multiole  burst 

(component 

H) 


1.,  amp 

a,  sec'* _ ~ - — 

b.  sec"' 

This  e<juatron  produces  ttie  following  characteristics: 
'peak 

and ~ ~. 

(di/dt)„„(afnp/sec) _ _ 

di/dt,  (amp/sec) 

Action  Integral  (amp'  sec) 


218.810 

11.354 

647.265  I 

200  KA 


1.4x10" 
)t=0  +  sec 
1.0x10" 
@1  =  .5)iS 
2  0  ■  10* 


109.405 

22.706 

1.294,530 

100  KA 


1.4  <  10" 

@t=0.t-sec 

1.0x10" 

@t  =  . 25)18 

0.25  X  10* 


54,703 

22,706 

1,294,530 

SOKA 


07x10" 

@t=0-*^9ec 

0.5x10" 

@t  =  .25u« 

0.625x10* 


10.572 

187,191 

19,105,100 

10  KA 

20x10" 
ei=0+sec 


High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  incred.'^cd 
pov\'er  levels  from  grounu  bastHJ 


transmitters,  plus  the  advent  of  space 
and  satellite  communicatkxn.  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 


digital  avionics  systems,  such  as  the 
EFIS,  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
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exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  to  cockpit 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing 
HIRF  emitters,  an  adequate  level  of 
protection  exists  when  compliance  with 
the  HIRF  protection  special  condition  is 
shown  with  either  paragraphs  1  or  2 
below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 


10  KH2-500  KHz.... 

500  KH2-2  MHz 

2  MHz-30  MHz 

30  MHz- 100  MHz... 
100  MHz-200  MHz. 
200  MHz-400  MHz 
400  MHz-1  GHz 

1  GHz-2  GHz... 

2  GHz-4  GHz 
4  GHz-6  GHz 
6  GHz-8  GHz 
8  GHz- 12  GHz 

12GHZ-18GHZ 
18GHZ-40GHZ 


Average 
(V/M) 


60 

80 

200 

33 

33 

33 

935 

1.750 

1.150 

310 

666 

1,270 

551 

750 


The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S. 

Conclusion:  This  action  affects  only 
certain  novel  or  unusual  design  features 
on  the  modified  Convair  340  or  440 
airplanes.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  these 
airplanes. 

Last  of  Subjects  in  14  CFR  Parts  21  and 
25 

Air  Transportation.  Aircraft.  Aviatio: 
safety.  Safety. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows: 

Authority:  49  U.S.C.  1344. 1348(c),  1352. 
1354(a),  1355, 1421  through  1431, 1502. 


1651(b)(2):  42  U.S.C.  1857f-10,  4321  et  seq.; 
E.0. 11514:  and  49  U.S.C.  106(g). 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
modified  Convair  340  or  440  airplanes: 

1.  Lightning  protection: 

a.  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to  ensure 
that  the  operation  and  operational 
capability  of  these  systems  to  perform 
critical  functions  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
lightning. 

b.  Each  essential  function  of  electrical 
or  electronics  systems  or  installations 
must  be  protected  to  ensure  that  the 
function  can  be  recovered  in  a  timely 
manner  after  the  airplane  has  been 
exposed  to  lightning. 

2.  Protection  from  unwanted  effects  of 
high-intensity  radiated  fields  (HIRF). 
Each  electrical  and  electronic  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capability  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high- 
intensity  radiated  fields  external  to  the 
airplane. 

3.  The  following  definitions  apply  with 
respect  to  these  special  conditions: 

Critical  Function.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Essentia!  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  significantly 
impact  the  safety  of  the  airplane  or  the 
ability  of  the  flightcrew  to  cope  with 
adverse  operating  conditions. 

Issued  in  Renton.  Washington,  on  March 
30,  1992. 
David  G.  Hmiel, 

Acting  Manager.  Transport  Airpiane 
Directorate.  Aircraft  Certification  Service. 
[PR  Doc.  92-7908  Filed  4-6-92;  8:45  am) 
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14  CFR  Part  39 

IDocKt"  No.  91-C£-aJ-AD) 

Airworthiness  Directives;  de  Havilland 
Model  DHC-2  Beaver  MK-I,  MK-ll,  and 

MK ill  Airpianes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  be  applicable  to  de  Havilland 
Model  DHC-2  Beaver  MK-I,  MK-II.  and 
MK-III  airplanes.  The  proposed  action 
would  require  repetitive  inspections  of 
the  horizontal  stabilizer  front  center 
spar  web  at  the  pickup  and  lightening 
holes  for  cracks,  and  horizontal 
stabilizer  front  center  spar  replacement 
if  cracks  are  found.  The  Federal 
Aviation  Administration  (FAA)  has 
received  several  reports  of  the 
horizontal  stabilizer  front  center  spar 
web  cracking  in  the  area  of  the  pickup 
and  lightening  holes  on  the  affected 
airplanes.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
horizontal  stabilizer  front  center  spar 
failure,  which  could  lead  to  loss  of 
control  of  the  airplane. 
dates:  Comments  must  be  received  on 
or  hrfore  June  10. 1992. 
ADDRESSES:  Submit  comments  on  the 
proposal  in  triplicate  to  the  FAA, 
Central  Region,  Office  of  the  Assistant 
Chief  Counsel.  Attention:  Rules  Docket 
No.  91-CE-93-AD,  Room  1538.  601  E. 
12th  Street.  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

Service  ir.fo.Tndtiun  that  is  applicable 
to  this  AD  may  be  obtained  from  Boeing 
of  Canada.  Ltd.,  de  Havilland  Division, 
Downsview.  Ontario,  Canada,  M2K  1Y5. 
This  information  also  may  be  examined 
at  the  Rules  Docket  at  the  address 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Mr.  Franco  Pien,  Aerospace  Engineer, 
FAA,  New  York  Aircraft  Certification 
Office,  181  South  Franklin  Avenue,  room 
202,  Valley  Stream,  New  York  11581; 
Telephone  (516)  791-6220. 
SUPPtEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguinents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule,  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
.    environmental,  and  energy  aspects  of 
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the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA  public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  91-CE-93-AD."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Availability  of  NFR.Vis 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CE-93-AD,  room 
1558,  601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discussion 

Transport  Canada,  which  is  the 
airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  de 
Havilland  Model  DHC-2  Beaver  MK-I. 
MK-II,  and  MK-III  airplanes.  Transport 
Canada  advises  that  several  reports 
have  been  received  of  the  horizontal 
stabilizer  front  center  spar  web  cracking 
in  the  area  cf  the  pickup  and  lightening 
holes  on  the  affected  airplanes.  These 
cracks,  if  not  detected  and  corrected, 
could  result  in  failure  of  the  horizontal 
stabilizer  front  center  spar,  which  could 
lead  to  loss  of  control  of  the  airplane. 

De  Havilland  has  issued  Service 
Bulletin  (SB)  2/47.  Revision  B.  dated 
Decemiber  20. 1991.  which  specifies 
instructions  and  criteria  for  inspecting 
and  replacing  the  horizontal  stabilizer 
front  center  spar.  Transport  Canada 
classified  this  service  bulletin  as 
mandatory  and  issued  Transport 
Canada  AD  CF-91-42.  dated  December 
20. 1991,  in  order  to  assure  the 
airworthiness  of  these  airplanes  in 
Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  Transport  Canada  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canddd.  reviewed  ail  available 
information,  and  determined  that  AD 


action  is  necessary  for  products  of  this 
type  design  that  are  certiricated  for 
operation  in  the  United  States. 

Since  this  condition  could  exist  or 
develop  in  other  de  Havilland  Model 
DHC-2  Beaver  MK-I,  MK-U.  and  MK-IU 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  repetitive 
inspections  of  the  horizontal  stabilizer 
front  center  spar  for  cracks,  and 
replacement  of  this  spar  if  found 
cracked.  The  actions  would  be  done  in 
accordance  with  de  Havilland  SB  2/47, 
Revision  B,  dated  December  20, 1991. 
The  proposed  AD  would  also  require  the 
incorporation  of  the  following 
modifications  as  specified  in  de 
Havilland  SB  2/47  for  certain  airplanes 
that  do  not  already  have  these 
modifications  incorporated: 
2/436 — Installation  of  longer  pick-up 

brackets;  and 
2/758 — installation  of  gusset  plates  on 

pick-up  brackets. 

The  FAA  estimates  that  149  airplanes 
in  the  U.S.  registry  would  be  affected  by 
this  AD,  that  it  would  take 
approximately  6  hours  per  airplane  to 
accomplish  the  proposed  inspection,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
inspections  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $49,170.  The 
FAA  has  no  available  method  of 
determining  how  many  airplanes  have 
incorporated  Modifications  2/436  and  2/ 
758.  Therefore,  a  total  cost  analysis  of 
these  modifications  for  all  U.S. 
operators  is  not  available.  However,  the 
FAA  estimates  that  it  would  take 
approximately  7  workhours  to 
accomplish  Modification  2/436  and 
approximately  7  workhours  to 
accomplish  Modification  2/758.  The 
average  labor  rate  is  approximately  $55 
an  hour.  Parts  for  Modification  2/436 
would  cost  approximately  $950  and 
parts  for  Modification  2/758  would  cost 
$250.  Based  on  these  figures, 
Modification  2/436  would  cost 
approximately  $1,335  per  airplane  and 
Modification  2/758  would  cost 
approximately  $635  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a  "major 


rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  25, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 

Federal  Aviation  Resulatinns  as  follows: 


FART  J 9- ^. 
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1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(r);  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

de  Havilland:  Docket  No.  91-CE-93-AD. 

Applicability:  Model  DHC-2  Beaver  MK-I. 
MK-JI.  and  MK-III  airplanes  (all  serial 
numbers],  certiHcated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  horizontal  stabilizer  front 
center  spar  failure,  which  would  lead  to  loss 
of  control  of  the  airplane,  accomplish  the 
following: 

(a)  Within  the  next  200  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD.  accomplish  the  following: 

(1)  Dye  penetrant  inspect  the  horizontal 
stabilizer  front  center  spar  for  cracks  in 
accordance  with  paragraphs  1,  2.  and  3  of 
Part  A.  of  the  ACCOMPUSHMENT 
INSTRUCTIONS  section  of  de  Havilland 
Service  Bulletin  (SB)  2/47.  Revision  B,  dated 
December  20, 1991. 

(i)  If  no  cracks  are  found,  accomplish  the 
requirements  of  paragraph  (a)(2)  of  this  AD  or 
accomplish  the  requirements  of  paragraph  5 
of  Part  A.  of  the  ACCOMPLISHMENT 
INSTRUCTIONS  secUon  of  de  Havilland  SB 
2/47,  Revision  B,  dated  December  20. 1991, 
whichever  is  appHcable. 

(ii)  If  cracks  are  found  on  airplanes  not 
having  a  gusset  plate  installed  on  the  rear 
face  of  the  horizontal  stabilizer  front  center 
spar  (Pre-Modification  2/758),  prior  to  further 
flight,  replace  the  horizontal  stabiHzer  front 
center  spar  in  accordance  with  Part  B.  of  the 
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ACCOMPUSHMENT  INSTRUCTIONS 
section  of  de  Havilland  SB  2/47,  Revision  B, 
dated  December  20. 1991. 

(ill)  If  cracks  are  found  on  airplanes  that 
have  a  gusset  plate  installed  on  the  rear  face 
of  the  horizontal  stabilizer  front  center  spar 
(Post-Modification  2/758).  within  the  next  400 
hours  TIS.  replace  the  horizontal  stabilizer 
front  center  spar  in  accordance  with  Pari  B. 
of  the  ACCOMPUSHMENT  INSTRUCTIONS 
section  of  de  Havilland  SB  2/47.  Revision  B. 
dated  December  20. 1991. 

(2)  For  airplanes  that  have  lightening  holes 
in  the  horizontal  stabilizer  front  center  spar 
(Pre-Modification  2/466)  that  did  not  have  the 
horizontal  stabilizer  front  center  spar 
replaced  as  required  by  either  paragraph 
(a)(l)(ii)  or  (a)(l)(iii)  of  this  AD.  visually 
inspect  the  front  spar  web  for  cracks  in 
accordance  with  paragraph  4  of  Part  A.  of  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  de  Havilland  SB  2/47,  Revision  B. 
dated  December  20, 1991. 

(i)  If  no  cracks  are  found,  accomplish  the 
requirements  of  paragraph  5  of  Part  A.  of  the 
Accomplishment  Instructions  section  of  de 
Havilland  SB  2/47.  Revision  B,  dated 
December  20, 1991. 

(ii)  If  any  cracks  are  found,  prior  to  further 
flight,  replace  the  horizontal  stabilizer  front 
center  spar  in  accordance  with  Part  B.  of  the 
Accomplishment  Instructions  section  of  de 
Havilland  SB  2/47,  Revision  B.  dated 
December  20, 1991. 

Note  1:  De  Havilland  SB  2/47,  Revision  B, 
dated  December  20, 1991,  references  both  the 
horizontal  stabilizer  front  center  spar  and  the 
tailp'.ane  front  center  spar.  These  are  one  and 
the  same.  For  the  purposes  of  this  AD,  all 
reference  is  to  the  horizontal  stabilizer  front 
center  spar. 

(b)  If  any  previously  stop-drilled  cracks  are 
found  per  the  inspections  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD,  within 
the  following  time  frames,  replace  the 
horizontal  stabilizer  front  center  spar  in 
accordance  with  Part  B.  of  the 
Accomplishment  Instructions  section  of  de 
Havilland  SB  2/47.  Revision  B,  dated 
December  20. 1991,  unless  already 
accomplished  in  accordance  with  either 
paragraph  [aj(l)(ii),  (a)(l)(iii),  or  (a)(2)(ii)  of 
this  AD: 

(1)  Within  the  next  600  hours  TIS  if  the 
stop-drilled  cracks  have  not  progressed  past 
the  stop. 

(2)  Within  the  next  400  hours  TIS  if  the 
stop-drilled  cracks  have  progressed  past  the 
stop  and  the  airplane  has  a  gusset  plate 
installed  on  the  rear  face  of  the  horizontal 
stabilizer  front  center  spar  (Post-Modification 
2/758). 

(3)  Prior  to  further  flight  if  the  stop-drilled 
cracks  have  progressed  past  the  stop  and  the 
airplane  does  not  have  a  gusset  plate 
installed  on  the  rear  face  of  the  horizontal 
stabilizer  front  center  spar  (Pre-Modification 
2/758). 

(c)  Within  the  next  1,200  hours  TIS  after  the 
effective  date  of  this  AD,  accom.plish  the 
following: 

(1)  For  serial  numbers  1  through  100,  install 
longer  pick-up  brackets  (Modification  2/436) 
In  accordance  with  the  instructions  in  de 
Havilland  Technical  News  Sheet  B55,  dated 
August  1. 1952.  unless  already  incorporated. 


Note  2:  Modification  2/436  was 
incorporated  at  manufacture  on  airplanes 
beginning  with  S/N  101.  Other  airplanes  may 
have  incorporated  this  modification  in  the 
field. 

(2)  For  S/N  1  through  317,  install  a  gusset 
plate  on  the  rear  face  at  each  of  the  pick-up 
brackets  (Modification  2/758)  in  accordance 
with  the  instructions  in  de  Havilland 
Technical  News  Sheet  B55,  dated  August  1, 
1952,  unless  already  incorporated. 

Note  3:  Modification  2/758  was 
incorporated  at  manufacture  on  airplanes 
beginning  with  S/N  3ia  Other  airplanes  may 
have  incorporated  this  modification  in  the 
field. 

Note  4:  Modification  2/466— deletion  of  the 
front  lightening  holes — is  referenced  in  de 
Havilland  SB  2/47,  Revision  B,  dated 
December  20, 1991.  Accomplishment  of  this 
AD  incorporates  this  modification. 

(d)  Within  the  next  1,400  hours  TIS  after 
the  effective  date  of  this  AD  or  within  1.200 
hours  TIS  afier  accomplishing  the 
requirements  of  paragraph  (c)  of  this  AD. 
whichever  occurs  later,  and  thereafter  at 
intervals  not  to  exceed  1,200  hours  TIS. 
visually  inspect  the  front  face  of  the 
horizontal  stabilizer  front  center  spar  for 
cracks  If  any  cracks  are  found,  prior  to 
further  flight,  obtain  a  repair  scheme  from  the 
manufacturer  through  the  New  York  Aircraft 
Certification  Office  at  the  address  specified 
in  paragraph  (f)  of  this  AD.  and  incorporate 
the  repair  scheme. 

(e)  Special  fiight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  An  alternative  method  of  comphance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New  York 
11581.  The  request  should  be  forwarded 
through  an  F.AA  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  New  York  Aircraft  Certification 
Office. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  Aircraft 
Certification  Office. 

(g)  Ail  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Boeing  of  Canada, 
Ltd.,  de  Havilland  Division,  Downsview, 
Ontario,  Canada,  M2K  1Y5;  or  may  examine 
these  documents  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  room 
1558,  601  E.  12th  Street.  Kansas  City.  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on  April  1. 
1992. 

Michael  K.  Dahl. 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Senice. 
[FR  Doc.  92-7895  Filed  4-6-92;  8:45  am) 
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I  Airspace  Docket  No.  91-ANE-61 1 

Proposed  Amendment  to  Transition 
Area;  Presque  Isle.  ME 

agency:  Federal  Aviation 
Aummistration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
cinu:nd  the  Presque  Isle.  Maine, 
Transition  Area.  This  proposal  is 
prompted  by  a  re-evaluation  of  the 
requirements  of  the  United  States 
Standard  for  Terminal  Instrument 
Procedures  (TERPS)  for  the  Presque  Isle 
Transition  Area.  This  action  is 
necessary  to  keep  the  description  of  the 
Presque  Isle  Transition  Area 
operationally  current  in  order  to  provide 
increased  separation  for  aircraft 
executing  instrument  approaches  in  that 
area. 

DATES:  Comments  must  be  received  on 
or  before  May  7. 1992. 
AODPESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
System  Management  Branch.  Air  Traffic 
Division.  New  England  Region,  Docket 
No.  91-ANE-61.  Federal  Aviation 
Administration.  12  New  England 
Executive  Park.  Burlington,  MA  01803- 
5299. 

The  Official  Docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  New  England  Region.  Federal 
Aviation  Administration.  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299.  weekdays,  except  Federal 
holidays,  between  the  hours  of  8  a.m. 
and  4:30  p.m. 

F0:-»  FURTHEft  INFORMATION  CONTACT: 
Kick  Miller.  Syaicm  Mdndgcii.cnt 
Branch.  ANE-^530,  Federal  Aviation 
Administration,  Burlington.  MA  01803- 
52QP:  Telpphone:  ffil?]  273-7146. 

SUPPLEf.'ENTARY  INFCRMATiON:     ' 

Comments  Ir.v.tt  d 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
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FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
ANE-61."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  pesonnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Office  of  the  Assistant  Chief  Counsel, 
ANE-7,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299.  Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  proposes  an  amendment  to 
§  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
update  the  description  of  the  Transition 
Area  for  Presque  Isle,  Maine.  This 
proposed  action  is  the  result  of  a  re- 
evaluation  of  the  requirements  of  the 
United  States  Standards  for  Terminal 
Instrument  Procedures  (TERPS)  as 
applied  to  the  airspace  surrounding 
Northern  Maine  Regional  Airport, 
Presque  Isle,  ME;  Caribou  Municipal 
Airport,  Caribou,  Maine;  and  Loring  Air 
Force  Base,  Limestone,  Maine.  The 
effect  of  this  proposed  amendment 
vould  be  to  increase  slightly  the 
Presque  Isle  Transition  Area  in  the  area 
north  of  Loring  AFB.  The  FAA  has 
determined  that  this  amendment  is 
necessary  to  protect  that  airspace  that 
may  be  used  by  aircraft  executing 
instrument  approaches  to  Loring  AFB. 
The  description  of  the  transition  area  is 
published  in  §  71.181  of  FAA  Order 
7400.7,  effective  November  1, 1991, 


vvhich  is  incorporated  by  reference  in  14 
CFR  71.1. 

The  FAA  has  determined  that  this 
proposed  regulation  involves  only  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034; 
February  26, 19/9);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule  will, 
when  promulgated,  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  under  the  Criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Incorporation  by  reference. 

!  hi'  Proposed  Amcndf-u'nt 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART71--AF.^ENDED 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a),  1354(a). 
1510:  E.0. 10054,  24  FR  9565,  4  C.F.R..  1959- 
1963  comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§  71.1    [Amended] 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7, 
Compilation  of  Regulations,  published 
April  30, 1991,  and  effective  November 

1, 1991,  is  amended  as  follows: 

Section  71.181     Transition  Areas. 


ANE  ME  TA  Presque  Isle,  ME 

That  airspace  extending  upwaid  from  700 
feet  above  the  surface  within  a  13-mile  radius 
of  Northern  Maine  Regional  Airport  (lat. 
46°41'30'N..  long.  68°02'30"W.);  within  3.5 
miles  east  and  8  miles  west  of  the  Presque 
Isle  localizer  course  extending  from  the  13- 
mile  radius  area  to  11.5  miles  south  of  the 
LOM;  within  3.5  miles  east  and  8  miles  west 
of  the  Presque  Isle  VORTAC  338°  radial 
extending  from  the  13-mile  radius  area  to  11.5 
miles  north  of  the  VORTAC;  within  an  8.5- 
mile  radius  of  Caribou.  ME,  Municipal 
Airport,  (lat.  46''52'20'  N.,  long.  ea'OTlO'W.); 
within  a  lO-mile  radius  of  Loring  AFB, 
Limestone,  ME.  (lat.  46''57'05"N.  long 
67°53'10".),  excluding  that  portion  outside  of 
the  United  States;  within  2.5  miles  of  each 


side  of  the  Loring  TACAN  347'  radial 
extending  from  the  10-mile  radius  area  to  12.5 
miles  north  of  Loring  AFB,  excluding  that 
portion  outside  of  the  United  States. 
*         *         *         •         • 

Issued  in  Burlington.  Massachusetts  on 
March  27, 1992. 

Francis ).  Johns, 

Manager,  Air  Traffic  Division,  New  England 
Region. 

(FR  Doc.  92-7913  Filed  4-6-92;  8:45  am) 
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Propos'j'd  A 'Tie nd  "IP 
Area,  Ranoe-Pv   ME 


iisition 


AGENCY:  Federal  Aviation 
A,ir.Tinistration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
amend  the  Rangeley,  Maine  Transition 
Area  by  correcting  the  longitude  and 
latitude  references  for  the  Rangeley 
Municipal  Airport  and  the  Rangeley 
NDB.  This  proposal  is  prompted  by  a 
geographic  survey  conducted  by  the 
National  Flight  Data  Center  for  the 
Rangeley  Transition  Area.  This  action  is 
necessary  to  keep  the  description  of  the 
Rangeley  Transition  Area  operationally 
current. 

DATES:  Comments  must  be  received  on 
or  before  May  7, 1992. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch.  Air  Traffic 
Division,  New  England  Region,  Docket 
No.  91-AN'E-33.  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299. 

The  Official  Docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  New  England  Region,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299,  weekdays,  except  Federal 
holidays,  between  the  hours  of  8  a.m. 
and  4:30  p.m. 

rOR  FURTHER  INfOPMA-'iON  CONT,ieCT: 

Branch,  ANE-530.  Federal  Aviation 
Administration,  Burlington,  MA  01803- 
5299:  Telephone:  (617)  273-7146. 

SUPPLEMENTARV  INF-ORMAT^ON 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
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C(.;r--r,f'nts  uu^'-  provide  the  factual  basis 
supp.jruni!  tnp  v.fws  and  suggestions 
presented  arr  riarticuit'.nv  helpful  in 
developing  re-^'-on^-o  regulatory 
decisions  on  ire  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
A.\'E-33."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA, 
New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  12  New 
England  Executive  Park.  Burlington, 
Massachusetts,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
v»ith  this  rulemaking  will  be  filed  in  the 
docket. 
AvailabUity  of  .NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Office  of  the  Assistant  Chief  Counsel. 
ANE-7,  Federal  Aviation 
Administration.  12  New  England 
Executive  Park.  Burlington.  MA  01803- 
5299.  Communications  must  identify  the 
notice  number  of  this  NTRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
1 1-2A  which  describes  the  application 
p-ocrdurr. 

The  Proposal 

The  FAA  proposes  an  amendment  to 
§  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
update  the  description  of  the  Transition 
Area  for  Rangeley.  Maine.  This 
proposed  action  is  the  result  of  a 
eEK)graphic  survey  conducted  by  the 
National  Fught  Data  Center  (NFDC)  as 
applied  to  the  airspace  surrounding 
Rangeley  Municipal  Airport.  Rangeley. 
ME.  Based  on  that  survey  the  FAA  has 
determined  that  correction*  are 
r.er.essary  to  the  latitude  and  longitude 
references  for  the  Rangeley  Munic,p<i; 


Airport  and  the  Rangeley  NDB  in  order 
to  accurately  describe  the  Rangeley 
Transition  Area.  This  amendment  is 
necessary  to  keep  the  description  of  the 
Rangeley  Transition  Area  operationally 
current  A  description  of  the  transition 
area  is  published  in  S  71.181  of  FAA 
Order  740a7.  effective  November  1. 
1991,  which  is  incorporated  by  reference 
in  14  CFR  71.1 

The  FAA  has  determined  that  this 
proposed  regulation  involves  only  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendmenU  are  necessary  to 
keep  them  operationally  current.  It 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  orde?  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  under  the  Criteria  of  the 
Regulator  Flexibility  Act 

Ust  of  Subjects  in  14  CFR  Part  71 

Aviaiton  safety.  Transition  areas. 
Incorporation  by  Reference. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 

follows; 


southvvesl  from  the  BSmile  radius  area  to  10 
miles  southwest  of  the  Rangeley  NDB  (lat. 
44"56'04'T^J..  long.  70°45'06"\V.). 
•  •  • 

Issued  in  Burlington.  Massachusetts  on 
March  27.  1992. 
Frandt  |.  fohss 

Manager.  Air  Traffic  Dtrisioft.  New  En^iand 
Region. 
|FR  Dtx-  n3-7Pl^  f      ■'  4-6-92:  8:45  am) 

BtUJNC  CODf  «'!")- n  M 


PART  71-AMENDED 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49U.S.C.  App.  1348(a).  1354(a). 
15ia,  ELO.  108S4.  24  FR  9565,  3  C.F.R..  1959- 
1963  Comp..  p.  389:  49  US.C.  106(g):  14  C.F.R. 
11.89. 
5  71.1    [Afm"i(i*fi: 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  740a7. 
Compilation  of  Regulations,  published 
April  30. 1991.  and  effective  November 
1, 1991.  is  amended  as  follows: 

Section  71.181    Transition  Areas. 
.         «         •         •         * 

ANE  ME  TA  Rangeley.  ME 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6,5-mile 
radius  of  the  center  of  the  Rangeley 
Municipal  Airport.  Ran«elev.  Mame  (lat. 
44*sr30"N,  long.  7(r39'5l'W.).  and  that 
airspace  wilhia  3.S  miles  on  each  side  of  i.t 
Rangeley  NDB  244  magnetic  (228  tniel 
b«ar«ag  from  the  Rangeley  NOR  en"  n-J«ii« 


14CFFtPar171 

I  A-rspace  txyckex  Mo.  91-ANE-62J 

Proposed  Amendment  to  Control 
Zone;  Limestone.  ME 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
amend  the  Limestone.  Maine,  Control 
Zone,  by  decreasing  the  Control  Zone  in 
the  area  south  of  Loring  Air  Force  Base 
(AFB),  Limestone,  Maine,  and  increasing 
the  Control  Zone  to  the  north  of  Loring 
AFB.  This  proposal  is  prompted  by  a  re- 
evaluation  of  the  United  States 
Standards  for  Terminai  Instrument 
Procedures  (TFLRl'Sl  as  applied  to  the 
airspace  surrounding  Northern  Maine 
Regional  Airport.  Presque  Isle.  ME: 
Caribou  Municipal  Airport,  Caribou. 
ME:  and  Loring  AFB.  The  action  would 
keep  the  description  of  the  Limestone. 
Maine,  Control  Zone  operationally 
nnrrent. 

dates:  Comments  must  be  received  on 
or  before  May  7, 1992 

ADDRESSES:  Send  comments  on  the 
proposal  m  triplicate  to:  Manager, 
System  Management  Branch.  Air  Traffic 
Divisioa  New  England  Region,  Docket 
No.  91-ANE-62,  Federal  Aviation 
Administration.  12  New  England 
Executive  Park.  Bur!i;;q'on,  MA  01 803- 
5299. 

The  Official  D-^cket  mf<y  be  examined 
in  the  Office  of  the  .aLSSistant  Chief 
Counsel.  New  I'.ngland  Region.  Federal 
Aviation  Administration,  12  New 
England  Executive  Park.  BuHinstor.,  MA 
01803-5299,  weekdays,  except  Federal 
holidays  between  the  hours  nf  flam. 
and  4,,«0  p.m. 

FOR  FURTHER  JNFORMATION  CONTACT; 
Kir.k  Miller.  System  Management 
Branch.  ANE-530,  Federal  Avi.ition 
.■\dmiuis.tratioa.  Burlington.  MA  01803- 
jZm:  Telephone:  (617)  2~3-ri4a 
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SUPPLEMENTARY  INFOBMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
ANE-62."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA. 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availabilitv  of  .VPRM's 

Any  person  may  obtain  a  copy  of  this 
.N'PRM  by  submitting  a  request  to  the 
Office  of  the  Assistant  Chief  Counsel, 
A.NE-T,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299.  Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  proposes  to  amend  §  71.171 
of  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  update 
the  description  of  the  Control  Zone  for 
Limestone,  Maine.  This  proposed  action 
is  the  result  of  a  re-evaluation  of  the 
requirements  of  the  United  States 


Standards  for  Terminal  Instrument 
ftoccdures  (TERPS)  as  applied  to  the 
airspace  surrounding  Northern  Maine 
Regional  Airport,  Presque  Isle.  ME; 
Caribou  Municipal  Airport,  Caribou, 
ME;  and  Loring  Air  Force  Base, 
Limestone,  ME.  The  net  effect  of  the 
proposed  amendment  would  be  to 
decrease  slightly  the  Limestone,  Maine, 
Control  Zone  in  the  area  south  of  Loring 
AFB,  and  increase  the  Control  Zone  to 
the  north  of  Loring  AFB.  This  action 
would  keep  the  description  of  the 
Limestone,  Maine,  Control  Zone 
operationally  current.  The  description  of 
the  control  zone  is  published  in  §  71.171 
of  FAA  Order  7400.7,  effective 
November  1, 1991;  which  is  incorporated 
by  reference  in  14  CFR  71.1. 

The  FAA  has  determined  that  this 
proposed  regulation  involves  only  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities  under 
the  criteria  of  the  Regulator  Flexibility 
Act. 

List  of  Subjects  in  14  (.1  R  I'a;;  "'} 

Aviation  safety.  Control  zones. 
Incorporation  by  reference. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71  — [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963.  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69 

§71-1     [Amended] 

2.  1  he  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7, 
Compilation  of  Regulation,  published 
April  30, 1991,  and  effective  November 
1, 1991,  is  amended  as  follows: 


Section  71.171    Control  Zones 

•  •         *         *         * 

ANE  ME  TA  Limestone,  ME 

Within  a  5-mile  radius  of  the  center  of 
Loring  AFB,  Limestone,  ME  (L,al.  46'57'05'N. 
long.  67°53'10"W).  excluding  the  portion 
outside  of  the  United  States;  within  1.5  miles 
each  side  of  the  Loring  TACAN  166'  radial 
extending  from  the  5-mile  radius  area  to  4.0 
miles  south  of  the  TACAN;  and  within  2 
miles  each  side  of  the  Lx)ring  TACAN  347' 
radial  extending  from  the  5-mile  radius  area 
to  13.5  miles  north  of  the  TACAN,  excluding 
the  portion  outside  of  the  United  Slates. 

•  *         *         •       .  * 

Issued  in  Burlington.  Massachusetts,  on 
March  27. 1992. 

Francis  |.  |ohns. 

Manager.  Air  Traffic  Division.  New  England 
Region. 

|FR  Doc.  92-7910  Filed  4-6-92;  845  am] 
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Proposed  A'^Teridment  tc 
Area,  Highga!p,  VT 


sition 


AGENCY:  Federal  Aviation 
-Administration  (FAA),  DOT. 

AC  'ON:  Notice  of  proposed  rulemaking 
(NFKM). 

SUMMARY:  This  notice  proposes  to 
amend  the  Highgate,  Vermont. 
Transition  Area.  This  proposed 
amendment  would  redefine  the  Highgate 
Transition  Area  using  the  St.  Jean 
VORTAC  due  to  the  establishment  of  a 
new  VOR/DME  Instrument  Approach 
Procedure  (lAP)  to  the  Highgate/ 
Franklin  County  State  Airport.  This 
amendment  is  necessary  to  protect  thai 
airspace  which  may  be  used  by  aircraft 
executing  the  new  lAP  to  Highgate. 

OATf  s:  Comments  must  be  received  on 
or  before  May  7. 1992. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch.  ANE^530. 
New  England  Region.  Docket  No.  91- 
ANE-60.  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299. 

The  Official  Docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  New  England  Region,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299.  weekdays,  except  Federal 
holidays,  between  the  hours  of  8  a.m. 

FOR  FURTHER  INFORMATION  CON-"  AC  T; 

Rick  Miller.  System  Management 
Branch.  ANE-530,  Federal  Aviation 
Administration,  Burlington,  MA  01803- 
5299;  Telephone:  (617)  273-7148. 
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SUPPLEMENT ARY  mfOHMATiOH: 

Comments  Irmted  ' 

Ir.*erested  pdrt  es  ar^•  invited  to 
participate  in  tni3  proposed  rulemaking 
[  V  s  bmittina  such  written  data,  views 
or  ar^ments  as  th<^y  may  desire. 
Commen's  'h^*  provide  the  factual  basis 
suppc  rTg  the  \  irws  and  suggestions 
p-psented  are  particclariy  helpful  in 
de\  eloping  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  ovcfall 
regulatory,  aeronautical,  economic, 
environmental  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  m.ade; 

Comments  to  Airspace  Docket  No.  91- 
A.NE-60."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
com.Tienter.  All  communications 
received  before  the  specified  closing 
date  for  comments  *vill  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FA.^. 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  12  New 
England  Executive  Park.  Burlington. 
Massachusetts,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket.  I 

Availability' of  NFRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
O'fice  of  the  Assistant  Chief  Counsel 
.\SE-7,  Federal  Aviation 
Administration.  12  New  England 
Executive  Park.  Burlington,  MA  01803- 
5299  Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  proposes  an  amendment  to 
§  71.181  of  part  71  of  the  Federal 
Av  j*,r>n  ReealiUons  (14  CFR  part  71)  to 
amend  ihe  Transition  Area  for  Highgate. 
Vermont.  The  Highgate.  Vermont 
Tr^nsifinn  Area  is  currently  based  on 
the  V  OR-B  Instrament  Approach 


Procedure  (lAP)  to  the  Highgate/ 
Franklin  County  State  Airport 
(Highgate).  The  current  lAP  is  based  on 
the  Plattsbun;  VDRTAf-  nMi.i  ]}':<•  'u 
limitations  on  the  u^e  of  the  Flaitsburg 
VORTAC.  the  VOR-B  lAP  is  not 
authorized.  Therefore,  a  new  lAP  to 
Highgate  will  be  established  based  on 
the  St.  lean  VORTAC  (YJN). 
Accordingly,  the  Highgate  Transition 
Area  must  be  redefined.  The  net  effect 
of  the  proposed  amendment  would  be  to 
decrease  the  size  of  the  Highgate 
Transition  Area  in  the  area  southwest  of 
the  airport  and  increase  the  transition 
area  extending  northwest  of  the  airport 
toward  the  St.  Jean  VORTAC.  This 
amendment  is  necessary  to  protect 
aircraft  that  may  be  using  the  new 
VOR/DME  Runway  19  lAP  to  Highgate. 
The  description  of  the  transition  area  is 
published  in  !  71.181  of  FAA  Order 
7400.7,  effective  November  1, 1991, 
which  is  incorporated  by  reference  in  14 
CFR  71.1. 

The  FAA  has  determined  that  this 
proposed  regulation  involves  only  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  under  the  Criteria  of  the 
Regulator  Flexibility  Act 

List  of  SubjecU  m  14  CFR  Part  71 

Aviation  safety,  VOR  federal  airways. 
Incorporation  by  reference. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PARI  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510;  F..0. 10854.  24  FR  9565.  3  CFR.  195&-1963 
Comp..  p.  389:  49  U.S.C.  106(g);  14  CFR  11.69. 

§71.1     (Amended] 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 


Administration  Order  7400.7, 
Compilntion  of  Reaulations,  published 
Apnl  30,  1991.  and  effective  N'ovrmt>cf 
1. 1991.  IS  amended  as  follows 

SiXiioti  7r  IPI     Transition  Arpas 

•  *  •  •         • 

ANK  \";  TA  Ttighgdlf.  VT 

Tliat  airspHW:  exlendini!  upv\,i'd  from  7iio 
feet  above  the  surfdu;  within  a  r-mile  radius 
of  the  Highgale/Frankhn  County  State 
Airport.  Highgate.  \T  (lat.  44'56'28'N.  long. 
73°05^''W);  and  within  3  5  miles  east  and 
west  of  the  St.  Jean  VORTAC  (YJN)  153" 
radial  extending  from  the  7-miie  radius  area 
to  17  miles  SE  of  'he  St.  Jean  VORTAC. 
excluding  that  airspace  outside  of  the  United 
Stales. 

•  *         •         *         • 

Issued  in  BuHini;!oa.  Massiichusetts.  on 
March  27,  1<W2. 
Francis  J.  Johns, 

Manager.  Air  Traffic  Division.  /Vew  Englapd 
Region. 
[FR  Doc.  92-7911  Filed  4-6-92;  8:45  am] 
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Coast  Guard 

33  CFR  Part  117 

(CGD«-92-09i 

Drawbridge  Operation  Regulations; 
Pearl  River,  Louisiana 

agency:  Coast  Gudrd.  UOT, 
action:  Proposed  rule. 

SUMMARY:  At  the  request  of  the 
Louisian.!^  Department  of  Transportation 
and  Development  (LDOTD),  the  Coast 
Guard  IS  coniidf -ing  a  change  to  the 
regulation  governing  the  operation  of  the 
swing  span  bridge  on  U.S.  W,  across  the 
Pearl  River,  mile  8.8.  in  St  Tammany 
Parish.  Louisiana,  near  Peariington, 
Mississippi,  by  requiring  at  least  four 
hours  advance  notice  for  an  opening  of 
the  draw  from  7  p.m.  to  7  a.m.  The  draw 
would  continue  to  open  on  signal  from  7 
a.m.  to  7  p.m.  The  present  regulation 
requires  at  least  fuur  hours  notice  fur  an 
opening  of  the  draw  between  the  hours 
of  9  p.m.  and  5  a.m. 

This  action  shoulJ  stil!  provide  for  the 
reasonable  nt?eds  of  navigaimn. 

DATES:  Comments  must  be  received  on 
Of  before  May  22.  1992. 

AOOAESSES:  Comments  should  be 
miuiled  to  Commander  (obi,  F.ighth  Coast 
Guard  Distnct,  501  Magazine  Stretl. 
New  Orleans.  Louisiana  70130-33<>tj  Tht 
Comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copyin>j  n\ 
room  1313  at  this  address.  Normal  office 
hours  are  between  8  a.m.  and  3:30  p.m.., 
Monday  through  Friday,  except 
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holidays.  Comments  may  aiso  be  hand- 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr,  John  Wachter,  Br.dce 
Administralion  BrdHLh,  at  the  address 
given  above,  telephone  (504)  589-2965. 
SUPPLEMENTARY  INFOF?MATION: 
Interested  persons  a'e  iiivited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addiesses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that  - 
their  commenls  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Eighth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulation  may  be 
changed  in  the  light  of  comments 
received. 

Drafting  Information 

The  drafters  of  this  regulation  are  Mr. 
John  Wachter,  project  officer,  and  LT  J. 
A.  Wilson,  project  attorney. 

Discussion  of  Proposed  Regulation 

Vertical  clearance  of  the  bridge  in  the 
closed  to  navigation  position  is  10  feet 
above  high  tide  and  12  feet  above  low 
tide.  Navigation  through  the  bridge 
consists  of  recreational  craft,  primarily 
fishing  vessels.  Data  submitted  by 
LDOTD  show  that  during  the  calendar 
year  of  1991,  between  the  proposed 
additional  advance  notice  hours  of  5 
a.m.  to  7  a.m.,  only  12  vessels  requested 
an  opening  of  the  draw.  During  the 
proposed  additional  advance  notice 
hours  of  7  p.m.  to  9  p.m.,  only  8  vessels 
requested  an  opening  of  the  draw. 

Considering  the  few  vessels  that  pass 
the  bridge  during  the  proposed 
additional  advance  notice  hours,  the 
Coast  Guard  feels  that  vessel  operators 
should  be  able  to  give  the  bridge  owner 
four  hours  notice  for  a  bridge  opening 
with  little  or  no  expense  or 
inconvenience  to  themselves. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  ralemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  pieparation  of  a  Federalism 
.Assessment. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 


Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedurps  ■  44  FR  11034: 
F.'bruary  26,  1979]. 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluafion  is  unnecessary. 
The  basis  for  this  conclusion  is  that 
during  the  proposed  regulated  period 
there  will  be  very  little  inconvenience  to 
vessels  using  the  waterway.  In  addition, 
mariners  requiring  the  bridge  openings 
are  repeat  users  of  the  waterway  and 
giving  the  bridge  owner  advance  notice, 
or  scheduling  their  arrivals  to  avoid  the 
proposed  regulated  period  should 
involved  little  or  no  additional  expense 
to  the.m.  Since  the  economic  impact  of 
this  proposal  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  that,  if 
adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Environmental  Impai  i 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.g.5  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  document. 

List  of  Subiects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117~DRAWBR:DGE 
OPERATiON  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Part  117  is  amended  by  revising 
§  117  488  to  read  as  follows: 

8  117  488     Pearl  River. 

[a]  The  draw  of  the  railroad  bridge, 
mile  1.0  near  English  Lookout,  shall  open 
on  signal;  except  that,  from  9  p.m.  to  5 
a.m.  the  draw  shall  open  on  signal  if  at 

least  four  hours  notice  is  given. 

(b)  The  draw  of  the  US  90  highway 
bridge,  miie  6.8  near  Pearlington,  shall 
open  on  signal;  except  that,  from  7  p.m. 
to  7  a.m.  the  draw  shall  open  on  signal  if 
at  least  four  hours  notice  is  given.  , 


Dated:  March  19, 1992. 
T.D.  Hsher, 

Captain.  U.S.  Coast  Guard,  Commander,  8th 

Coast  Guard  Dist.,  Acting. 

[FR  Doc.  92-7916  Filed  4-6-92;  8:45  am) 
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FEDERAL  MARn  iME  C  JMMibSiON 

46  CFR  F;:rt  552 

ir^uo-r:  N:    SI -5 11 

Financial  Hepcrt  c*  Ctimirov,  C;vnf-'5 
by  Water  in  the  Oor''ies''c  0'1-.*'ir::re 
Trides 

A  "tu-: .   Federal  Maritime  Commission. 
ACTiON:  Advance  notice  of  proposed 
rulemaking;  replies. 

Sl  MMA=;y:  On  November  8, 1991.  the 
heucrai  Maritime  Commission  published 
(56  FR  57298)  an  advance  notice  of 
proposed  rulemaking  ("ANPR") 
soliciting  comments  and  information 
from  the  public  on  the  issues  which 
should  be  addressed  in  a  proposed  rule 
concerning  substantive  guidelines  for 
determining  what  constitutes  a  just  and 
reasonable  rate  of  return  or  profit  for 
common  carriers  by  water  in  the  PMC- 
regulated  portion  of  the  domestic 
offshore  trades. 

Pursuant  to  the  ANPR,  comments 
were  submitted  by  ten  interested 
parties.  Matson  Navigation  Company 
("Matson")  and  Puerto  Rico  Maritime 
Shipping  Authority  ("PRMSA")  now  also 
have  requested  permission  to  file  replies 
to  comments  in  this  matter.  The  State  of 
Hawaii  opposes  these  requests,  unless 
the  Commission  believes  they  are 
necessary  before  a  Notice  of  Proposed 
Rulemaking  can  be  issued.  Additionally, 
Matson  has  incorporated  in  its 
comments  a  suggestion  that  the 
Commission  conduct  a  negotiated 
rulemaking,  pursuant  to  the  Negotiated 
Rulemaking  Act,  Public  Law  101-648,  "to 
accomplish  the  technical  revisions 
necessary  for  G.0. 11"  (Matson 
Comments  at  10). 

The  Commission  believes  that  a  reply 
round  of  comments  may  be  helpful.  This 
is  based  on  two  factors.  First,  the 
comments  include  significant 
suggestions  beyond  the  eight  issues 
specified  in  the  ANPR.  which 
commentors  have  not  had  previous 
opportunity  to  consider.  These 
suggestions  range  from  total  economic 
deregulation  of  the  domestic  offshore 
trades  to  specific  refinements  of  the 
Commission's  financial  reporting  rules. 
Second,  Matson's  suggestion  to  proceed 
by  way  of  negotiated  rulemaking 
deserves  comments  by  other  interested 
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persons.  Accordingly,  the  Commission 
will  permit  reply  comments  to  be  filed 
by  any  interested  person,  not  just  the 
ten  current  parties,  providing  the 
opportunity  for  other  affected  carriers, 
and  for  other  government  and  shipper 
interests  to  respond  to  both  the 
substantive  and  procedural  suggestions 
contained  in  the  original  comments. 
Parties  who  have  filed  comments  are 
provided  in  the  attached  list.  All  parties 
are  directed  to  provide  copies  of  their 
comments  to  anyone  upon  request,  so  as 
to  facilitate  timely  replies.  Alternatively, 
comments  are  available  for  inspection 
and  copying  at  the  Commission's  Office 
of  the  Secretary.  Pursuant  to  rule  53,  46 
CFR  502.53.  reply  comments  shall  be 
served  on  initial  round  participants. 
dates:  Reply  comments  (original  and  15 
co:    -'  -'■:e  on  or  before  May  22. 1992. 
ADDRESSES:  Comments  are  to  be 
submitted  to:  Joseph  C.  Polking. 
Secretary.  Federal  Maritime 
Commission,  1 100  L  Street.  NW.. 
Washington.  DC  20573-0001.  (202)  523- 
5725- 

Austin  L.  Scnmiti.  Director.  Bureau  ci 
Trade  Monitoring  and  Analysis,  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  Washington.  DC  20573-0001,  (202) 
523-5787. 

By  the  Commission. 
Joseph  C  Polking, 

Secretary. 

Docke'  \.'.)   91  -ol 

Alan  P.  Sherbrooke,  Esq.,  Garvey, 
Schubert  &  Barer,  1000  Potomac 
Street,  NW.,  Washington,  DC  20007, 
(202)  965-7880,  (atty.  for  Totem  Ocean 
Trailer  Express,  Inc.) 

Barry  J.  Israel,  Esq.,  Dorsey  &  Whitney. 
1330  Connecticut  Avenue.  NW..  suite 
200,  Washington,  DC  20036,  (202)  857- 
0700,  (atty.  for  Government  of  Guam) 

Neal  M.  Mayer,  Esq.,  Paul  D.  Coleman, 
Esq.,  Hoppel.  Mayer  &  Coleman,  1000 
Connecticut  Avenue,  NW.,  suite  410. 
Washington,  DC  20036,  (202)  296-5460, 
(atty.  for  Tropical  Shipping  & 
Construction  Co.,  Ltd.) 

Robert  T.  Basseches.  Esq.,  David  B. 
Cook,  Esq.,  David  ].  Reich.  Esq.,  Shea 
&  Gardner.  1800  Massachusetts  Ave, 
NW.,  Washington,  DC  20036,  (202) 
828-2000,  (atty.  for  American 
President  Lines,  Ltd.) 

William  H.  Fort,  Esq.,  Fort  &  Schlefer, 
1401  New  York  Avenue,  NW., 
Washington,  DC  20005,  (202)  467-5900, 
(atty.  for  Crowley  Maritime 
Corporation) 

Rick  A.  Rude,  Esq.,  suite  103,  207  Park 
Avenue,  Falls  Church.  Virginia  22046, 
(703)  536-3063,  (atty.  for  Caribbean 
Shippers  Association,  Inc.) 


Amv  Loeserman  Klein.  Esq..  Klein  & 
Bagileo.  1101  Thirtieth  St..  NW..  suite 
120.  Washington,  DC  20007.  (202)  944- 
3301,  (atty.  for  PRMSA) 

Lawrence  M.  Reifurth.  Esq..  Deputy 
Attorney  General.  State  of  Hawaii. 
425  Queen  Street.  Honolulu.  Hawaii 
96813.  (808)  586-1180. 

Stephen  T.  Rudman.  Esq..  Matson 
Navigation  Co..  333  Market  Street,  San 
Francisco.  CA  94105-2190,  (415)  957- 
4545. 

Tobias  E.  Seaman.  President. 
NASCCMA.  350  Ward  Avenue,  suite 
106.  Honolulu.  Hawaii  96814.  (808) 
533-7738. 

[FR  Doc.  ti2-7S50  Filed  4-6-92;  8:4.S  am] 

BILUNG  CODE  6730-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  80 

[PR  Docket  No.  92-30;  FCC  92-71] 

Vessel  Traffic  Service  (VTS)  Sysierns 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  Notice  of  Proposed  Rule 
Making  (Notice)  proposes  to  amend  part 
80  of  the  Commission's  Rules.  47  CFR 
part  80,  to  add  to  the  San  Francisco, 
California  port  area  to  the  United  States 
Coast  Guard  (Coast  Guard)  designated 
radio  protection  areas  for  mandatory 
Vessel  Traffic  Services  (VTS)  and 
establish  marine  VHF  channel  14  (156.7 
MHz)  as  the  VTS  frequency  for  the  San 
Francisco  port  area.  This  Notice 
responds  to  a  request  by  the  Coast 
Guard  which  has  proposed  a  program 
requiring  that  certain  vessels  participate 
in  a  VTS  system  in  the  port  of  San 
Francisco.  The  effect  of  the  proposed 
action  is  enhanced  protection  of  the 
marine  environment  by  preventing 
vessel  collisions  and  groundings. 
DATES:  Comments  must  be  submitted  on 
or  before  April  27. 1992.  and  reply 
comments  on  or  before  May  12. 1992. 
ADDRESSES:  Federal  Communications 
Commission.  Office  of  the  Secretary, 
1919  M  Street  NW..  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  S.  Martin,  Aviation  a  .M,;.-ine 
Branch,  Private  Radio  Bureau,  (202)  632- 
7175. 
SUPPLEMENTAHf  I.NFOHMATION;  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  adopted  February 
20, 1992.  and  released  March  5, 1992. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 


copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch.  (rooiYi  230). 
1919  M  Street  NW.,  Washington,  DC 
20054.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422, 
1114  21st  Street  NW..  Washington,  DC 
20036 

Summary  of  Notice  of  Proposed 
Rulemaking 

In  response  to  the  Oil  Pollution  Act  of 
1990,  the  Coast  Guard  has  proposed 
rules  that  will  require  oil  tankers  and 
other  large  cargo  vessels  operating  in 
the  port  of  San  Francisco  to  participate 
in  a  VTS  system.  The  Coast  Guard's 
action  is  intended  to  protect  U.S.  waters 
and  associated  natural  resources  from 
environmental  harm  caused  by 
collisions  between  vessels  by  requiring 
such  vessels  to  report  their  movement  in 
certain  designated  geographic  areas. 
The  Coast  Guard  notes  that  there  is  a 
voluntary  VTS  system  in  San  Francisco 
that  operates  on  marine  VHF  channel  13 
(156.65  MHz).  The  Coast  Guard  expects 
that  channel  13  will  become  congested 
when  VTS  participation  becomes 
mandatory  because  it  is  already  used  for 
bridge-to-bridge  communications,  that 
is,  navigation  communications  involving 
safety  from  the  bridge  of  one  vessel  to 
the  bridge  of  another. 

We  propose  that  the  port  of  San 
Francisco  be  added  to  the  Commission's 
list  of  Coast  Guard  designated  radio 
protection  areas  and  that  marine  VHF 
channel  14  (156.7  MHz)  be  allotted 
exclusively  for  VTS  communications  in 
the  port  of  San  Francisco.  Marine  VHF 
channel  14  is  a  port  operations  channel 
used  for  comm.unications  related  to  the 
handling  and  safe  movement  of  ships. 
Additionally,  it  is  reserved  for  VTS 
communications  in  other  coast  guard 
designated  VTS  areas.  Currently,  there 
are  four  U.S.  ports:  Houston,  New  York, 
New  Orleans  and  Seattle,  that  are 
designated  VTS  areas.  Further,  as  the 
Coast  Guard  notes,  channel  13  is  used 
for  bridge-to-bridge  communications 
and  will  continue  to  be  used  for  bridge- 
to-bridge  communications  by  vessels  not 
required  to  participate  in  the  VTS 
system  and,  thus,  could  be  congested  if 
allotted  for  VTS  communications. 
Finally,  the  Coast  Guard's  proposed 
rules  are  in  response  to  legislation 
intended  to  prevent  oil  spills  and  San 
Francisco  is  highly  likply  to  be 
designated  as  a  VTS  area.  There  are  two 
private  coest  station  licensees  on 
channel  14  in  this  area  who  will  have  to 
move.  We  recommend  grandfathering 
them  until  the  end  of  their  current 
license  term  and  will  work  with 
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ind-vid'jal  licensees  who  may  wish  to 
change  channels  before  the  end  of  their 

curren'  ''fensf  u.^'t, 

Pncedural  Matters 

Paperwork  Reduction 

Authority  for  issuance  of  the  Notice  of 
Proposed  Rule  Making  is  contained  in 
section  4{i)  and  303(r]  of  the 
Communications  Act  of  1934,  as 

amended.  47  U.S.C.  IS^fi)  and  30?fr). 

L;st  .-•[  Sui>jt;cts  in  I"  Lf"R  F.^r!  80 

Coast  stations,  Radio,  Ship  stations. 

Telephone. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

Pr  posed  Rule  Changes 

Part  80  of  chapter  1  of  title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 


PART  80— STATSONS  IN  TH£ 
MARITIME  SERVICES 

1    Ihe  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  48  Stat.  1066, 1082, 
as  amended;  47  U.S.C.  154,  303,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068, 1081-1105,  as  amended;  47  U.S.C. 
151-155,  301-609;  3  UST  3450,  3  UST  4726,  12 
UST  2377. 

2.  Section  80.383  is  amended  by 
revising  the  table  in  paragraph  (a)  to 
add  San  Francisco  to  the  list  of 
geographic  areas  for  the  carrier 
frequency  156.700  MHz,*  amending 
paragraph  (b)(3)  by  removing  the  final 
"and",  amending  paragraph  {b)(4)  by 
replacing  the  fmal  "."  with  ";  and"  and 
adding  a  new  paragraph  (b)(5)  to  read  as 
follows: 

§  80.383    Vessel  Traffic  Services  (VTS) 
system  frequencies. 

***** 

(a)  Assigned  frequencies: 


Vessel  Traffic  Control  Frequencies   i 


Camef 
frequen- 
cies 
(MH2) 


Geographic  areas 


156.700    New  YofV,  New  Orleans  ',  Seattle,  San 
Francisco '. 

'  Existing  private  coast  station  licenses  tor  the  use 
of  this  frequeicy  will  not  be  renewed  beyond  their 
current  term.  Continued  use  until  expiration  must  be 
on  a  nonlnterlerence  basis  to  Coast  Guard  VTS 
communications. 

(b)  *  *  * 

(5)  San  Francisco.  The  rectangle 
between  north  latitudes  37  degrees  and 
39  degrees  and  west  longitudes  120 
degrees  50  minutes  and  123  degrees  20 
minutes. 
♦        •        *        •        • 

[PR  Doc.  92-7847  Filed  4-6-92;  8:45  am] 
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'^.\s  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
3jblic.   Notices  of  heanngs  and 
investigations,  committee  meetings,  agency 
:!ec;Sions  and  rulings,  delegations  of 
ajthorrty,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  m  this  section. 


DE-ARTMENT  OF  AG^'CULTURE 
Coope^at've  State  Resejirch  Service 

Nat'0'"al  Ag'icjitu'.?!  Rese-3'cn  and 
Extensio"  Users  Advso^y  Eoard; 
Meeting  i 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
•L.  92-463,  86  Stat.  770-776).  the  Office  of 
.  Grants  and  Program  Systems. 
Cooperative  State  Research  Senice. 
announces  the  following  meeting: 

Name:  National  Agricultural  Research  and 
E-xtension  Users  Advisory  Board. 

Date:  May  17-20. 1992. 

Time:  5:30  p.m.-7:30  p.m..  May  17. 1992:  8 
a.m.-5;30  p.m..  May  18, 1992;  8  a.m.-5:30  p.m., 
May  19. 1992;  8  a.m.-12  p.m..  May  20.  1992. 

Place:  Ramada  Inn — Elxecutive  Towers.  222 
South  Ca>Tjga  Street.  Ithaca.  New  York  14580, 
(607)  272-1000. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  rneeting  with 
the  contact  person  below. 

Purpose:  To  review  agricultural  research, 
teaching  and  extension  programs  thai  focus 
on  (1)  ths  promises  of  agricultural 
biotechnology  and  (2)  accomplishment  in 
food  safety  and  quality. 

Contact  Person  for  Agenda  and  More 
Information:  Marshall  Tarkington.  Executive 
Secretary.  National  Agricultura'  Research 
and  Extension  Users  Advisory  Board;  room 
432-A,  Administration  Building.  U.S. 
Department  of.Agriculture,  Washington  DC 
20250-2200;  telephone  (202)  720-3684. 

Done  in  Washington.  DC  this  25th  day  of 
March  1992. 
John  Patrick  Jordan, 
Administrator. 

[FR  Doc.  92-7685  Filed  4-*-92:  8:45  am] 
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Notice  of  Intent  To  Prepare  an 

Environrr-ie-ia!  trr^pact  Statement 

summary:  The  Department  of 
Agriculture,  Forest  Service  will  prepare 
an  environmental  impact  statement  for  a 
proposal  to  expand  the  permit 
boundaries  and  further  development  of 
the  Sipapu  Ski  Area.  The  Carson 
National  Forest  Land  and  Resource 
Management  Plan  has  been  prepared. 
One  of  the  management  decisions  in  the 
plan  allocated  land  for  possible 
expansion  of  the  Sipapu  Ski  Area  to 
meet  resource  ubjcctives  outlined  in  the 
Carson  Forest  Plan.  A  range  of 
alternatives  for  this  site  will  be 
considered.  One  of  these  alternatives 
will  include  no  action,  or  no  further 
expansion  and  development  on  National 
Forest  System  lands. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  May  15, 1992. 

ADDRESSES:  Send  written  comments  to 
the  Forest  Supervisor.  Carson  National 
Forest,  P.O.  Box  558.  Taos.  NM  87571. 
Phone: 505/758-6200. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  L.  Speegle,  Camino  Real  Ranger 
District.  P.O.  Box  68,  Penasco.  NM  87553. 
Phone  505/587-2255. 
SUPPLEMENTARY  INFORMATION:  The 
Forest  Supervisor  of  the  Carson 
National  Forest  is  the  official 
responsible  for  deciding  if  expansion  is 
desirable  for  the  area  and,  if  so,  which 
alternative  will  be  implemented.  The 
Forest  Supervisor  may  decide  to: 

1.  Defer  action  (select  the  no  action 
alternative),  or 

2.  implement  one  of  the  action 
alternatives. 

The  action  alternatives  will  include 
the  following  decisions: 

1.  Size  and  location  of  expansion  area, 

2.  degree  and  design  of  facilities,  and 

3.  timing  and  duration  of  management 
activities. 

This  environmental  impact  statement 
will  be  tiered  to  the  Carson  Forest  Plan 
Environmental  Impact  Statement  (EIS), 
and  Record  of  Decision  (ROD),  dated 
October  31,  1986.  This  document 
discusses  alternative  long  term  land 
uses  and  the  environmental,  economic, 
and  social  effects  of  implementing  these 
land  uses. 


Intensive  scoping  to  determine 
pertinent  issues  relating  to  the  proposal 
have  been  ongoing  since  the  beginning 
of  the  analysis  in  191K).  Scoping  has  been 
accomplished  formally  th.-ough 
meetings,  open  houses  and 
correspondence.  Scoping  will  continue. 
in  the  same  manner  if  and  when  it  is 
determined  that  such  additional  scoping 
opportunities  are  desirable  and 
beneficial.  Dates  and  locations  of  future 
scoping  opportunities  will  be  made 
available  to  interested  parties  as  they 
are  planned.  Written  comments 
regarding  issues  relating  to  the  proposal 
are  encouraged  and  will  be  accepted 
anytime  throughout  the  preparation  of 
the  draft  environmental  impact 
statement  and  within  45  days  after 
publication  of  the  draft  environmental 
impact  statement  in  the  Fedf  ra! 
Register. 

Preliminary  issues  which  have  been 
identified  are  as  follows: 

Water  quality 

Water  flow  timing 

Old  growth 

Soil  productivity 

Threatened,  endangered,  and  sensitive 

(TES)  species 
Trail  and  lift  location  and  management 
Habitat  capability  for  wildHfe 
Developed  and  dispersed  recreation 

opportunity 
Visual  quality 
Socioeconomic  impacts  upon  local ' 

communities 
Economic  efficiency 
Parking 
Safety 
Sanitation  and  sewage  treatment 

The  estimated  date  for  filing  the  draft 
environmental  impact  statement  is 
September  1992.  The  estimated  date  for 
filing  the  final  environmental  impact 
statement  is  March  1993. 

Reviewers  Obligation  to  Comment: 
The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  Environmental 
Protection  Agency  publishes  the  notice 
of  availability  in  the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  er.vironmfntal  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
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meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  579.  553  / 19781.  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  Citv 
ofAngoon  v,  Model.  803  F.2d  1016.  1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages. 
Inc.  V.  Harris.  490  F.  Supp.  1334, 1338 
(E.D.  Wis.  1980),  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  tim.e 
when  it  can  meaningfully  consider  them 
and  respond  to  them  m  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action. 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statemient. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1.503.3  in  addressing  these  points.) 

Dated:  March  27.  1992, 
Leonard  A.  Lindquist, 
Forest  Supervisor. 
[FR  Doc.  92-7918  Filed  4-6-92;  8:45  am] 
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Intent  To  Prepare  an  Environmental 
Impact  Statement  To  Develop  a 
Conservation  Strategy  for  Mexican 
Spotted  Owls;  Southwestern  Region, 
Arizona,  New  Mexico,  West  Texas  and 
Oklahoma 

agency:  Forest  Service,  L'SDA. 
ACTION:  Revised  notice  of  intent  to 
prepare  an  Environmental  Impact 
Statement. 

summary:  This  current  notice  is  being 
issued  to  update  information  on  time 
frames,  hearings,  and  roles  of  the 
various  agencies  in  the  Environmental 
Impact  Statement  process. 

The  Southwestern  Region  of  the 
Forest  Service  is  proposing  to  develop  a 
conservation  strategy  for  Mexican 
spotted  owl  {Strix  occidentalis  lucida). 


A  conservation  strategy  is  needed  to 
ensure  that  continued  existence  of 
Mexican  spotted  owls  is  not  jeopardized 
by  management  activities  on  National 
Forest  Land.  The  conservation  strategy 
will  be  implemented  on  the  eleven 
national  forests  in  Arizona  and  New 
Mexico  by  each  Forest  Supervisor  as 
management  activities  are  planned. 
DATES:  Com.ments  concerning  the  scope 
of  the  analysis  (issues,  preliminary 
alternatives,  etc.)  should  be  received  in 
writing  by  April  20,  1992, 
ADDRESSES:  Send  written  comments  to 
L'SDA  Forest  Service,  Southwestern 
Region,  517  Gold  Avenue  SW., 
Albuquerque.  NM  87102,  Attn:  Director 
of  Wildlife. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Wildlife  Staff  Unit,  (505j  842- 
3261. 

SUPPLEMENTARY  INFORMATION!  The 
Forest  Service  is  planning  to  develop  a 
conservation  strategy  for  Mexican 
spotted  owls  [Strix  occidentalis  lucida). 

Mexican  spotted  owls  are  presently 
being  considered  for  listing  as  a 
threatened  or  endangered  species.  A 
conservation  strategy  is  needed  to 
conserve  and  manage  owl  habitat  so 
that  continued  existence  of  the  species 
is  assured  while  providing  management 
guidelines  for  carrying  out  other 
national  forest  multiple  use  activities 
within  owl  habitat.  Management 
activities  within  owl  habitat  are 
presently  being  guided  by  interim 
guidelines. 

The  Regional  Forester,  Southwestern 
Region,  will  be  the  responsible  official 
and  will  decide  on  the  conservation 
strategy  to  be  implemented  on  the 
eleven  national  forests  in  the  region. 

Preliminary  issues  are:  Whether  or  not 
Mexican  spotted  owls  are  adequately 
protected  under  present  guidelines  and 
effects  of  the  strategy  on  other  wildlife. 
other  multiple  uses,  local  economies, 
and  biodiversity.  Tentative  alternatives 
include  continuing  current  guidelines. 
ecologically  based  strategy,  and  total 
prohibition  of  activity  in  owl  habitat. 

Many  public  comments  have  been 
received  concerning  Me.xican  spotted 
owl  management  over  the  last  several 
years  and  form  the  backbone  for  scoping 
activities  for  this  process.  No  additional 
scoping  activities  are  planned  before  the 
draft  environmental  impact  statement  is 
issued. 

It  is  expected  that  the  draft 
environmental  impact  statement  will  be 
available  approximately  June  1992.  and 
the  environmental  impact  statement  will 
be  available  approximately  September 
1992. 

The  comment  period  on  the  draft 
en\'ironmental  impact  statement  will  be 


45  days  from  the  date  of  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposed 
action  participate  at  that  time.  To  be  the 
most  helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alternatives 
discussed  (see  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3). 

In  addition,  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC  435  US  519.  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  City  ofAngoon  v. 
Hodel,  (9th  Circuit,  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334, 1338  (E.D.  Wis,  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final. 

Dated:  April  1. 1992. 
Patrick  L  Jackson, 
A  cting  Deputy  Regional  Forester, 
Southwestern  Region. 
[FR  Doc.  92-7892  Filed  4-«-fl2;  a-45  amj 

BaUNO  COM  3410- n-M 


DEPARTMENT  OF  COMMERCE 

B'Ureau  of  the  Censu-s 

Census  Advisory  Committee  (CAC)  o'- 
the  American  Indian  and  Alaska  Native 
Populations  for  the  1990  Census,  the 
CAC  on  the  Asian  and  Pacific  Islander 
Populations  for  the  1990  Census,  the 
CAC  on  the  Black  Population  for  the 
1990  Census,  and  the  CAC  on  the 
Hispanic  Population  for  the  1990 
Census;  Public  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (P;.!;  1,  9::  -463  as 
amended  by  Pub.  L.  94-409j,  we  are 
giving  notice  of  a  joint  meeting 
(described  below)  of  the  CAC  on  the 
American  Indian  and  Alaska  Native 
Populations  for  the  1990  Census,  the 
CAC  on  the  Asian  and  Pacific  Islander 
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Populations  for  the  1990  Census,  the 
CAC  CXI  the  BJack  Population  for  the 
1990  Census,  and  the  CAC  on  the 
Hispanic  Population  for  the  1990  Census 
The  loint  meeung  wJi  convene  on  Apnl 
24. 1992  at  the  Bureau  of  the  Census  in 
the  Conference  Center,  room  1630. 
Federal  Buildinj?  3.  Sui'land.  Ma^land 
20233. 

Each  of  these  Committers  i3 
composed  of  12  members  appointed  Dy 
the  Secre'arv'  of  Conmerce.  They 
provide  an  organized  and  continuins 
caarmei  of  communication  tx^'ween  the 
communities  they  represent  and  'he 
Bureau  of  the  Census  on  the  proDtt-ms 
and  opportunities  of  the  1990  deccenial 
census. 

The  Committees  w.ii  draw  on  past 
expenence  with  the  1990  census  process 
and  procedures,  results  of  evaiuationa 
and  -esearch  studif  s,  and  the  knowledge 
and  insight  of  us  memoers  'o  provide 
advice  and  recommendations  during  the 
planning  phase  for  the  2000  census. 

The  agenda  for  the  Apni  24  combined 
nneet-ng  that  w^u  beam  a!  8.30  a.m.  and 
end  at  5  p.m.  is.  (Ij  Introductory  remarks 
by  the  Dirctor,  Bureau  of  the  Census,  (2) 
alternative  designs  assessment  meeting: 
and  i3)  preliminary  evdluations  of  the 
1990  data  from  the  race.  Hispanic  origin. 
and  ancestry  questions. 

Ail  meetings  are  open  to  the  public 
and  a  bnef  penod  is  set  aside  for  public 
comment  and  questions.  Those  persons 
with  extensive  questions  or  statements 
must  sub.mit  them  in  writing  to  the 
Census  Bureau  official  named  below  at 
least  3  days  before  the  meeting. 

Persons  wishing  additional 
information  regarding  these  meetings  or 
who  wish  to  submit  written  statements 
may  contact  Ms.  Diana  Harley, 
Decennial  Plaiming  Division,  Borean  of 
the  Census,  room  3546.  Federal  Building 
1.  Suitland.  Marvland  (Mailing  address: 
Washington,  DC  202331.  Telephone;  (301) 
763-42-5. 

Ddted  March  31  1992. 
Barbara  Everitt  Br>'aQt. 
D:  rector.  Bjreau  of  the  Census. 
[FR  Oxi  92-raM  Fited  4-d-9i  8:45  am] 
B<UJHQ  COM  U1«-a7-M 


National  Oceanic  and  Atmosphertc 
Administration  ^  , 

Marln«  Mamnvala 

AQENCY:  National  Marine  Fishen'o^ 
Service,  NOA.A„  Commerce 
ACnOM:  Applications  for  Scientific 

Research  Permits  fP*^^!  a.-.d 
P77iff82),  

Notice  is  herpby  given  that  the 
N  itionai  Marine  Fishene*  Servicei 


National  Manne  Mamrn-i!  I^ahoratory 
7600  Sand  Pr)tnt  Whv   NE,  BIN  C^iSTOa 
Seattle.  WA  981 1  .>-nrro.  h^is  applied  m 
:  .r-  form  for  two  Pt-rmits  to  take  manre 
mammals  as  authorized  by  the  Manne 
Mammal  Protection  Act  of  1972  (16 
U.S.C  1361-1407)  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  MammaU  (50  CFR  part  216). 

Species  and  T>pe  of  Take 

P771»61:  Ine  applicant  ia  requesting 
authorization  to  conduct  immune 
response  studies  on  up  to  260  California 
sea  lions  (Zalophus  califomianus]  over 
a  two  year  period.  Phaae  one  of  the 
study  will  involve  the  physical  restraint 
immunization  (with  an  antigen  (tetanus 
toxoid,  purified  hen  egg  white  lysozyme, 
or  sheep  red  blood  cells  and  also  Bacille 
Cahnette-Guerin  (BCG)),  and  blood 
sampling  of  up  to  20  newly  captive 
beached/strarwled  animals  in  order  to 
determine  the  minimum  antigen  dose 
required  to  elicit  a  quantifiable  immune 
response  in  healthy  animals. 

Phase  two  of  the  study  will  involve: 
the  capture,  physical  restraint, 
immunizatioa  marking,  and  release  of 
up  to  40  two-month  old  wild  pups,  20  of 
which  will  be  recaptured  two  to  four 
weeks  later,  blood  sampled,  and 
released;  and  the  capture,  physical 
restraint,  immunization,  marking,  and 
release  of  up  to  200  four-  to  five-month 
old  wild  pups.  100  of  which  will  be 
recaptured  two  to  four  weeks  later, 
physically  restrained,  anesthetized. 
blubber  biopsied,  injected  with 
Tetracycline,  blood  sampled, 
temporarily  maintained  for  up  to  72 
hours,  hot  branded,  flipper  tagged,  and 
released-  The  purpose  of  the  proposed 
research  is  to  evaluate  the  immune 
system  competence  of  free-ranging 
California  sea  lions  to  determine  if  high 
levels  of  organochlorine  pollutants  (DDT 
and  PCB's)  are  associated  with 
immunosuppression. 

P77#62;  The  applicant  requests  a 
Permit  to  take  over  a  two-year  penod  up 
to  150  California  sea  lion  pups 
[Zalophus  califomianus],  of  which  up  to 
100  (moribund  animals)  will  be  captured 
and  killed  and  up  to  50  (healthy 
animals)  will  be  captured  chemically 
restrained  with  gas  anesthesia,  blood 
sampled,  tiasoe  biopsied,  and  released. 
The  purpose  of  the  proposed  research  is 
to  elucidate  the  role  that  organochlorine 
pollutant  residues,  such  as  DDT  and 
PCB's  have  played  in  high  neonatal  pup 
mortality  in  southern  California. 

The  researdi  propos^'d  in  applications 
P7'l»6l  and  P^l*62  is  pari  of  a 
-    comprf hensivw  ln]urv  Determination 
Study  for  the  Southern  California 
Diimsge  Aj»t»e«!i»ment 


Location  of  die  Proposed  Research 

The  proposed  research  wl!  be 
conducted  at  Channel  Islands  National 
Park  on  San  Miguel  Island,  California. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its  Committee 
of  Scientific  Advisors. 

Written  data  or  views,  or  rt?quests  for 
a  public  hearing  on  this  application, 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East- 
West  Hwy,,  room  7324,  Silver  Spring, 
Maryland  20910.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summanes  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fishenes  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  m  the 
following  offices: 

By  appointment-  Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service.  NOAA.  1335  Fast-West  Hwy.. 
suite  7324,  Sliver  Spnng,  MD  20910 
(301/713-2289);  and 
Director,  Southwest  Region.  National 
Marine  Fishenes  Service,  NOAA.  501 
W.  Ocean  Blvd.,  suite  4200,  Long 
Beach,  CA  90802^213  (310/980-4016) 

Dated;  March  31.  199i 
Nancy  Foster, 

Director.  Off Ke  of  Protected  Resources. 
IFR  Dot  92--881  Filed  4-6-92;  ^45  am) 

BIU-WQ  COOe  J510-22-«l 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

agency:  Defense  Intelligence  Agency 

Advisory  Board. 

action:  Notice  of  closed  meeting. 


SUKMNIAHY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Public 
Law  92-463,  as  amended  by  section  5  of 
Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  a  panel  of 
the  DIA  Advisory  Board  has  been 
scheduled  as  follows: 
DATES:  Monday  &  Tuesday,  April  13-14. 
1992  (9  a.m.  lo  5  p.m.  each  day). 
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ADDRESSES:  The  DIAC.  Boiling  AFB. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Colonel  John  G.  Sutay, 
USAF,  Executive  Secretary.  DIA 
Advisory  Board,  Washington.  DC. 
20340-1328  (202/37:^4930), 
SUPPLEMENTARY  INFORMATION:  The 
entire  meeting  will  be  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c)(l),  title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  wi! 
be  used  in  a  special  study  on 
Measurement  and  Signature 
Intelligence. 

Dated:  April  1, 1992. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  92-7936  Filed  4-6-92;  8:45  am] 

BILLING  CODE  3StO-01-M 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Committee  on 
Accreditation  and  Institutional 
Eligibility;  Education 

agency:  National  Advisory  Committee 
on  Accreditation  and  Institutional 
Eligibility;  Education. 
ACTION:  Notice  of  public  meeting. 

summary:  This  notice  sets  forth  the 
proposed  agenda  of  the  National 
Advisory  Committee  on  Accreditation 
and  Institutional  Eligibility.  Notice  of 
this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
its  opportunity  to  attend  this  public 
meeting. 

DATES  AND  TIMES:  May  4-6,  1992—8:30 
a.m.  until  5  p.m. 

location:  The  Rosslyn  Westpark  Hotel, 
1900  Furt  Myer  Drive.  Arlington. 
Virginia  22209, 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  G.  Pappas,  Executive  Dirpctor, 
National  Advisory  Committee  on 
Accreditation,  and  Institutional 
Eligibility,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW, 
room  3915-ROB-3,  Washington,  DC 
20202-,S131 

SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Committee  on 
Accreditation  and  Institutional 
Eligibility  is  established  under  section 
1205  of  the  Higher  Education  Act  as 
amended  by  Public  Law  93-374  (20 
U.S.C.  1145).  The  Committee  advises  the 
Secretary  of  Education  regarding  his 
responsibility  to  publish  a  list  of 
nationally  recognized  accrediting 


agencies  and  associations.  State 
agencies  recognized  for  the  approval  of 
public  postsecondary  vocational 
education,  and  State  agencies 
recognized  for  the  approval  of  nurse 
education.  The  Committee  also  advises 
the  Secretary  of  Education  on  policy 
matters  concerning  recognition  of 
accrediting  and  State  approval  bodies 
and  institutional  eligibility  for 
participation  in  Federally  funded 
programs. 

.\genda 

The  meeting  on  May  4-6, 1992  is  open 
to  the  public.  The  Advisory  Committee 
will  review  petitions  and  interim  reports 
of  accrediting  agencies  and  State 
approval  bodies  relative  to  initial  or 
continued  recognition  by  the  Secretary 
of  Education.  The  Committee  will  also 
hear  presentations  by  representatives  of 
these  petitioning  agencies  and  any  third 
parties  who  have  requested  to  be  heard. 
The  following  petitions  and  interim 
reports  are  scheduled  for  review: 

Nationally  Recognized  Accrediting 
Agencies  and  Associations 

Petition  for  Initial  Recognition 

Association  of  Collegiate  Business 
Schools  and  Programs  (baccalaureate 
and  master's  degree  programs  in 
business  administration  and 
management,  and  baccalaureate  and 
master's  degree  programs  in 
accounting). 

Petitions  for  Renewal  of  Recognition 

1.  Accrediting  Council  for  Continuing 
Education  and  Training,  Accrediting 
Commission  (non-collegiate  continuing 
education  institutions  and  programs)? 

2.  American  Academy  of 
Microbiology,  Committee  on 
Postdoctoral  Educational  Programs 
(postdoctoral  programs  in  medical  and 
public  laboratory  microbiology). 

3.  American  Bar  Association,  Council 
of  the  Section  of  Legal  Education  and 
Admissions  to  the  Bar  (professional 
schools). 

4.  American  Optometric  Association. 
Council  on  Optometric  Education 
(professional  degree  programs, 
residency  programs,  and  optometric 
technician  programs). 

5.  American  Psychological 
Association,  Committee  on 
Accreditation  (doctoral  programs  in 
clinical,  counseling,  school  and 
combined  professional-scientific 
psychology,  and  predocforal  internship 
programs  in  professional  psychology). 

6.  American  Veterinary  Medical 
Association,  Council  on  Education 


(colleges  of  veterinary  medicine  offering 
programs  leading  to  a  professional 
degree). 

7.  American  Veterinary  Medical 
Association,  Committee  on  Veterinary 
Technician  Activities  and  Training 
(associate  degree  and  programs  of  at 
least  two  years  in  basic  education  for 
veterinary  technicians). 

8.  Commission  on  Opticianry 
Accreditation  (two-year  programs  for 
the  ophthalmic  dispenser  and  one-year 
program  for  the  ophthalmic  laboratory 
technician). 

9.  Society  of  American  Foresters 
(programs  leading  to  a  bvachelor's  or 
higher  first  professional  degree). 

10.  New  England  Association  of 
Schools  and  Colleges  (postsecondary 
institutions  located  in  Connecticut, 
Maine,  Massachusetts,  New  Hampshire. 
Rhode  Island,  Vermont). 

11.  North  Central  Association  of 
Colleges  and  Schools,  Commission  on 
Institutions  of  Higher  Education 
(postsecondary  institutions  located  in 
Arizona,  Arkansas,  Colorado.  Illinois, 
Indiana,  Iowa.  Kansas,  Michigan, 
Minnesota,  Missouri,  Nebraska,  New 
Mexico,  North  Dakota,  Ohio,  Oklahoma, 
South  Dakota,  West  Vir^nia, 
Wisconsin,  Wyoming). 

12.  North  Central  Association  of 
Colleges  and  Schools,  Commission  on 
Schools  (institutions  offering 
postsecondary  adult  vocational 
education  programs  located  in  Arizona. 
Arkansas,  Colorado,  Illinois,  Indiana. 
Iowa,  Michigan.  Minnesota,  Missouri, 
Nebraska,  New  Mexico,  North  Dakota, 
Ohio,  Oklahoma,  South  Dakota.  West 
Virginia,  Wisconsin,  Wyoming). 

13.  Northwest  Association  of  Schools 
and  Colleges,  Commission  on  Colleges 
(postsecondary  institutions  located  in 
Alaska,  Idaho,  Montana,  Nevada, 
Oregon,  Utah.  Washington). 

14.  Western  Association  of  Schools 
and  Colleges,  Accrediting  Commission 
for  Community  and  Junior  Colleges 
(community  and  junior  colleges  located 
in  California,  Hawaii,  American  Samoa, 
Guam,  and  the  Commonwealth  of  the 
Northern  Marianas). 

Interim  Reports 

1.  American  Council  for  Construction 
Education  (baccalaureate  degree 
programs) 

2.  Middle  States  Association  of 
Colleges  and  Schools,  Commission  on 
Secondary  Schools  (public  vocational/ 
technical  high  schools  offering  non- 
degree  postsecondary  education). 
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State  Approval  Agencies  for  VocaUonal 
Education 

Petitions  for  Renewal  of  Recognition 

1.  Kdas<is  St<*ta  B<iard  of  Education 
(public  posJsecondary  vocational 
education). 

2.  Puerto  Rjco  State  Agency  for 

Apr-'Tv>i'  "t"  ?■..'•':■:  F^03 second  I'y 
V'oCdtijr.da  'iecnrstca:  F.tiuca'ion 
Institutions  and  Programs  (public 
postsecondar>  voCdt.f>r.al  education). 


Interim  Reports 

1.  Minnesota  State  Board  of 

Vocational  Technical  Education. 

2  Wd->n;ne*on  S'dte  Board  for 
Comm'jni'v  and  Te<:hr.;rR!  C/i'l^yps 

State  Approval  Agency  for  Nurse 

Education 

Petition  for  Renewal  of  Recognition 

1.  Montana  State  Board  of  Nursing 

Request  by  the  National  Defense     , 
University  | 

The  Advisory  Committee  will  also 
review  a  request  from  the  National 
Defense  University  for  authority  of  the 
National  War  College  to  award  a  Master 
of  Science  degree  in  national  security 
strategy  and  for  the  Industrial  College  of 
the  A.'Tned  Forces  to  award  a  master  of 
Science  degree  in  national  resource 
strategy. 

Requests  for  oral  presentation  before 
the  Advisory  Committee  should  be 
submitted  to  Mr.  Pappas  (address 
above)  by  April  20, 1992.  Requests 
should  include  the  names  of  all  persons 
seeking  an  appearance,  the  organization 
they  represent,  and  the  purpose  for 
which  the  presentation  is  requested. 

\  record  will  be  made  of  the 

p.'oceeding  of  the  meeting  and  will  be 
available  for  public  inspection  at  the 
OfHce  of  Postsecondary  Educatioo.  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  (room  3036  ROEJ^a), 
Washington,  DC  between  the  hours  of  8 
J  m.  and  4:30  p.m..  Mooday  through 
F'iday. 

Authority:  5  U.S.C.A.  appendix  2. 

Dated;  March  31. 1992.  . 

Carolynn  Reid-Wallac«. 

'i  ^iisicnt  S'-v.-oto--.  ■■''-  P'><tsecondary 
Education. 

!FR  Doc  92-7804  Filed  4-6-92;  8:45  am] 

Blt_L.MG  COOC  40«»-ei-« 


UMI 


DEPARTMENT  OF  ENERGY 

Fioodplain  Statement  of  Rndings  for 
Installation  of  S«diment  Samplers  and 
Flow  Measuring  Devices  in  Stream 
Channels  at  the  Department  of  Energy, 

Rocky  Flat  Plant,  Golden.  CO 

agency:  Department  of  Energy  (DOE). 
ACTION:  Statement  of  findings. 

SUMMARY:  The  Department  of  Energy 

(DOE)  has  proposed  a  project  at  the 
Rocky  Flats  Plant  which  will  be  located 
within  the  100-year  fioodplain  of 
drainage  on  plant  site.  The  project 
entails  the  installation  of  temporary 
stream  gauging  stations  comprised  of 
flow  monitors,  water  samplers,  and  one 
of  two  possible  types  of  suspended- 
sediment  samplers  in  the  stream 
channels  (as  located  on  the  map). 
Stream  flows  would  be  measured  using 
pressure  transducers  or  bubbler 
manometers  secured  in  the  channel  and 
linked  to  electronic  data  loggers  placed 
in  wooden  boxes  located  near  the 
channel.  Water  samples  would  be 
collected  through  intakes  secured  in  the 
channels  and  connected  to  automatic 
water  samplers  placed  in  the  same 
boxes  as  the  data  loggers.  Cables  and 
intake  hoses  would  be  buried 
approximately  six  inches  below  the 
surface  in  order  to  insulate  and  anchor 
the  lines. 

The  notice  of  involvement  published 
at  58  FR  41834  (August  23. 1991)  stated 
that  two  types  of  sediment  samplers 
would  be  paired  at  most  locations.  Since 
that  time,  it  has  been  determined  that 
only  one  sediment  sampler  would  be 
placed  at  each  location. 

The  purpose  of  the  project  is  to 
characterize  stream  flows  on  the  plant 
site.  This  requires  the  placement  of 
samplers  and  sensors  in  stream  beds 
with  the  boxes  containing  the  electronic 
equipment  to  be  placed  nearby. 

The  no-actioD  alternative  would 
produce  no  impacts  on  the  floodplain. 
However,  the  no-action  alternative  does 
not  meet  the  need  to  characterize  water 
conditions  on  the  Plant  site  to  support 
the  development  of  water  management 
plans  for  the  Plant.  This  lack  of  data 
could  impair  the  Plant's  ability  to 
develop  adequate  plans  and, 
consequently,  to  comply  with  regulatory 
requirements.  Therefore,  the  no-action 
alternative  is  unacceptable.  Manual 
sampling  was  also  considered  This 
method  would  involve  sending  people  to 
collect  samples  as  needed,  especiully 
during  high  water  periods.  This  method 
would  not  produce  the  consistency  of 


the  installed  sampling  devices,  however, 

and  is  therefore  unacceptable. 

No  alternatives  that  would  locate 
sensors  outside  the  floodplain  were 
considered  because  the  purpose  of  this 
action,  to  monitor  flow  and  water 
quality  and  to  sample  sediments  in 
stream  channels,  would  not  be  served 
by  such  alternatives. 

The  potential  areas  of  disturbance  in 
wetland  is  ver>'  small.  These  areas 
would  re-vegetate  naturally  (if 
disturbed)  with  no  apparent  change  m 
appearance  when  the  equipment  is 
removed.  There  would  be  no  permanent 
changes  to  the  floodplain,  so  thdt 
removal  of  equipment  would  leave  the 
floodplain  in  the  same  condition,  as 
existed  prior  to  installation  of  the 
equipment.  Consequenth  ,  no  additional 
actions  are  needed  to  mitip'^'e  the 
impacts  of  this  project  to  the  floodplain 

The  project  complies  with  section  42 
of  the  Jefferson  County  Zonmg 
Resolution,  which  identifies 
requirements  for  construction  in  the 
floodplain.  The  equipment  to  be  used  is 
small  and  should  not  produce  a 
noticeable  rise  in  the  water  level  of  the 
floodplain  diirine  runoff. 

No  special  efforts  are  planned,  or 
needed,  to  protect  or  minimize  harm  to 
the  floodplain.  The  boxes  containing  the 
electronic  equipment  are  to  be  placed  on 
the  ground  surfdce.  thereby  avoiding 
any  permanent  disturbance  to  the 
floodplain,  and  can  be  removed,  along 
with  buried  cables  and  tubing,  when  no 
longer  needed.  The  sediment  samplers 
would  occupy  very  little  surface  area, 
and  would  not  produce  any  significant 
changes  to  the  floodplain. 
DATtS:  Comments  must  be  postnnarked 
by  Apr:!  22.  1992. 

ADDRESSES:  Comments  may  be  sent  to: 
Statement  of  Findings,  c/o  Beth 
BraiOdrd.  Public  Affairs  Office.  U.S 
Department  of  Energy,  Rocky  Flats 
Office,  P.O.  Box  928,  Golden,  CO  80402- 
0928.  Telephone:  (303)  966-5993.  Telefax 
comments  to:  (303)  966-«633. 
FOR  FURTXER  INFORMATION:  For 
inform.ation  on  floodplain  environmental 
review  requirements,  contact:  Carol  M. 
Borgstrom,  Director.  Office  of  NEPA 
Oversight,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW.. 
Washington,  DC  20585.  Telephone:  (202) 
586-4800  or  (800)  472-2756. 

Issued  m  Washington  DC.  this  20th  day  of 
March.  1992. 
Richard  A.  aaytor. 

A  -.sistant  Sprretary  for  Defense  Programs. 

BIUJWQ  COOC  MSO-OI-M 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER92-3r2-000,  e*  al.] 

New  England  Power  Co..  et  al ;  Electric 
Rate.  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  England  Power  Company 

{Docket  No.  ER92-372-000) 
March  27, 1992. 

Take  notice  that  New  England  Power 
Company  (NEP),  on  March  25. 1992, 
tendered  for  filing  estimated  revenue 
data  to  supplement  its  filing  of  a  Power 
Sales  Contract  between  NEP  and 
Massachusetts  Municipal  Wholesale 
Electric  Company,  which  NEP  had 
tendered  for  filing  on  March  11, 1992. 
NT.P  stated  that  the  data  so  submitted 
had  been  inadvertently  omitted  from  the 
initial  filing.  NEP  furthermore  requested 
that  the  Commission  consider  the 
supplemental  material  part  of  the  March 
11, 1992  filing  rather  than  an  amendment 
to  that  filing. 

Comment  date:  April  10. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Public  Senice  Corp. 
(Docket  No.  ER92-395-000) 

March  27. 1992. 

Take  notice  that  Wisconsin  Public 
Service  Corporation  (WPSC)  on  March 
23. 1992.  tendered  for  filing  Supplements 
No.  3  and  4  to  its  partial  requirements 
service  agreement  with  Manitowoc 
Public  Utilities  (MPU],  Manitowoc 
County,  Wisconsin.  Supplement  No.  3 
provides  MPU's  contract  demand 
nominations  for  June  1993 — December 
1996.  under  WTSC's  W-2  partial 
requirements  tariff  and  MPU's 
applicable  service  agreement. 
Supplement  No.  4  provides  for  the 
purchase  of  limited  term  capacity  by 
MPU  for  the  period  June  1. 1992-May  31. 
1993. 

The  company  states  that  copies  of  this 
filing  have  been  ser\'ed  upon  MPU  and 
the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  April  10. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  United  Illumiaatlng  Co. 
[Docket  No.  ER92-397-000] 
March  27, 1992. 

Take  notice  that  on  March  23, 1992, 
The  United  Illuminating  Company  (UI) 
tendered  for  filing  a  rate  schedule  for 
the  sale  of  capacity  of  entitlements  to 
UNTTIL  Power  Corp.  (UNITIL).  The  rate 


schedule  is  the  result  of  a  1991 
solicitation  by  UNITIL.  UI  will  provide 
UNITIL  capacity  entitlements  and 
associated  energy  from  UI's  Bridgeport 
Harbor  Station  Unit  3.  which  is  a  coal- 
fired  generating  unit,  and  from  UI's  New 
Haven  Harbor  Station,  which  is  an  oil 
and  gas-fired  generating  unit  UNITIL 
also  has  the  option  of  receiving 
transmission  under  contracts  between 
UI  and  Northeast  Utilities. 

Service  will  begin  May  1. 1993,  and  UI 
proposes  that  the  rate  schedule  become 
effective  on  that  date.  The  rate  schedule 
includes  several  built-in  increases  for 
the  capacity  rate,  and  UI  requests  that 
the  Commission  accept  all  of  the 
specified  rates  so  that  UI  may  charge 
the  increased  rates  without  further 
filings. 

Copies  of  the  filing  were  served  upon 
UNITIL  and  the  New  Hampshire  Public 
Utilities  Commission. 

Comment  date:  April  10, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Pennsylvania  Power  &  Light  Company 

[Docket  No.  ER92-399-0OOJ 
March  27. 1992. 

Take  notice  that  on  March  24. 1992, 
Pennsylvania  Power  &  Light  Company 
(PP&L)  tendered  for  filing  the  First 
Supplemental  Agreement  between  PP&L 
and  Orange  and  Rockland  Utilities,  Inc. 
(Orange  &  Rockland)  dated  March  3, 
1992.  PP&L  and  Orange  &  Rockland  are 
parties  to  a  System  Power  Purchase 
Agreement  dated  as  of  November  24, 
1982  (Basic  Agreement),  which  is  on  file 
with  the  Commission  as  PP&L  Rate 
Schedule  No.  77.  At  present,  the  Basic 
Agreement  provides  that  Orange  & 
Rockland  may  reserve  intemiptible 
power  and  energy  from  PP&L  only  at  a 
designated  Point  of  Interchange.  As 
more  fully  set  forth  therein,  the  First 
Supplemental  Agreement  amends 
section  2  of  the  Basic  Agreement  to 
allow  the  parties  thereto  to  agree  upon 
additional  Points  of  Interchange.  The 
First  Supplemental  Agreement  does  not 
modify  the  rates  for  reservations  of 
interruptible  power  and  energy  from 
PP&L  by  Orange  &  Rockland,  nor  does  it 
modify  any  of  the  terms  and  conditions 
contained  therein  except  for  the 
provision  of  additional  Points  of 
Interchange.  Further,  no  facilities  need 
to  be  constructed  to  effectuate  the  First 
Supplemental  Agreement. 

PP&L  requests  waiver  of  the  notice 
requirements  of  Section  205  of  the 
Federal  Power  Act  and  §  35,3  of  the 
Commission's  Regulations  so  that  the 
First  Supplemental  Agreement  can  be 
made  effective  as  of  March  24, 1992. 
Initial  service  under  the  Second 


Supplemental  Agreement  will  not  begin 
before  the  requested  effective  date. 

PP&L  states  that  a  copy  of  its  filing 
was  served  on  Orar.ge  h  Rockland,  the 
Pennsylvania  Public  Utility  Commission 
and  the  New  York  Public  Sen,'ice 
Commission. 

Comment  date:  April  10. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  CaHfomia  Edison  Company 
(Docket  No.  ER-92-398-000] 
March  27. 1992. 

Take  notice  that  on  March  24, 1992. 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  the  following 
supplemental  agreement  to  the  1990 
Integrated  Operations  Agreement  (1990 
lOA)  approved  by  the  Commission  on 
July  30. 1990  in  Docket  No.  ER81-177-011 
(Phase  II)  and  its  related  transmission 
service  agreement  with  the  City  of 
Riverside,  California: 
Supplemental  Agreement  Between  Southern 
California  Edison  Company  and  the  City  of 
Riverside  for  the  Integration  of  the  DWR 
Power  Sale  Agreement  II 

Edison-Riverside  DWR  Transmission  Service 
Agreement  (FTS  Agreement)  Betvseen 
Southern  California  Edison  Company  and  the 
City  of  Riverside 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  April  10, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

People's  Electric  Cooperative 

[Docket  No.  ER-92^0O-0O3] 
March  27. 1992. 

Take  notice  that  People's  Electric 
Cooperative,  on  March  24. 1992. 
tendered  for  filing  proposed  changes  in 
its  FERC  Rate  Schedule  No.  1.  People's 
proposes  to  amend  appendix  A  of  its 
Transmission  Service  Agreement  with 
the  Chickasaw  Tribal  Utility  Authority 
(CTUA)  to  provide  for  an  additional 
delivery  point.  This  change  reflects  an 
agreement  between  the  parties. 

Copies  of  this  filing  were  served  upon 
Chickasaw  Tribal  Utility  Authority. 
Ada,  Oklahoma,  and  the  Oklahoma 
Corporation  Commission. 

Comment  date:  April  10, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Kansas  Power  and  Light  Co. 
[Docket  No.  ER-92-380-000J 
March  27. 1992. 

Take  notice  that  on  March  16. 1992. 
The  Kansas  Power  and  Light  Company 
(KPL)  tendered  for  filing  a  proposed 


Federal  Reiser 


change  to  its  Federal  Energy  Regaiatoty 
CommiMion  Electric  Service  Tariff  No. 
21&  KPL  states  that  the  change  is  to 
revise  delivery  points  under  its  electnc 
power  supply  contraci  with  Kaw  Valley 
Electric  Cooperative,  Inc.  (Kaw  Valley). 
The  change  is  proposed  to  become 
effective  June  h  1992. 

Copies  of  this  filmg  were  served  upon 
Kaw  Valley  and  the  Kansas  Corporation 
Commission. 

Comment  date:  April  10.  1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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The  Kansas  Power  and  Light  Company 
Co.,  Kansas  Gas  and  Electric  Co. 

[Docket  No.  ER-a2-326-CXX)j 
March  27, 1992. 

Take  notice  that  on  March  23.  1992, 
The  Kansas  Power  and  Light  Company 
(KPL)  tendered  for  filing  an  amendment 
to  its  original  filing  in  the  above 
captioned  docket  related  to  a  proposed 
change  in  its  Electric  Interronnpction 
Contract  with  Kansas  Gas  and  Electric 
Company  (KG&E).  KPL  states  that  the 
amendment  is  to  clarify  the  methud  to 
be  used  to  allocate  energy  costs 
resulting  from  centralized  dispatch  of 
KPL'9  and  KG&E's  generating  units  and 
purchased  power  resources  under  the 
Electric  Literconnection  Contract  KPL 
continues  its  request  contained  sn  the 
original  filing  for  a  waiver  of  'he 
Commassion's  prior  nonce  requirements 
to  permit  an  effective  date  to  coincide 
With  the  closing  date  of  the  merger 
between  KPL  and  KG&E.  In  support  of 
this  request  KPL  states  such  waiver  will 
benefit  the  customers  of  KPL  and  KG&E 
by  permitting  the  Companies  to  reflect 
economic  benefits  of  the  opt"at:Rg 
agreement  m  customer  rates  at  the 
earliest  possible  date.  Included  in  KPL  s 
filing  is  a  Certificate  of  Concurrence  to 
the  filing  by  KG&E. 

Copies  of  this  filing  were  served  upon 
Kansas  Gas  and  Electric  Company  the 
Utilities  Division  of  the  Kansas 
Corporation  Commission  and  affected 
purchasers. 

Comment  date.-  April  6.  1992,  in 
accordance  with  Standard  Parag.faph  E 
at  the  end  of  this  notice 

9.  Philadelphia  Electric  Co. 

[Docket  No.  EL-E>2-42-om  1 
March  27.  1992. 

Take  notice  that  on  March  16,  1992, 
Philadelphia  Electric  Company  and 
Susquehanna  Electnc  Company 
tendered  for  filing  a  refund  report  in 
response  to  the  Conunission's  Order  of 
November  1. 1991.  in  the  above- 
captioned  proceeding.  The  report 
supports  refunds  with  interest  of 


$1,250,302  made  to  Conowingo  Power 
Company  on  February  2a  1992 

Copies  of  this  refund  report  have  t>eeri 
served  upon  Conowmgo  Power 
Company,  as  well  as  the  Mar>'land 
Public  Ser\'ice  Commissioa  the 
Maryland  Peoples  Counsel  and  the 
Pennsylvania  Public  Utility  Commission. 

Comment  date:  April  13,  1992.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

10.  Mumesota  Power  &  Light  Co, 

[IV-ciet  No.  ER-s:  -"-J.t,TOj 
March  30.  1992 

Take  notice  that  un  .March  2b  199:', 
Minnesota  Pt)wer  &  Lis{ht  C(>mpar;v 
(Minnesota  Power)  f.ted  an  amendment 
to  Its  Petition  for  Waiver  of  the 
Commission's  Fuel  Adjustment  Clause 
Regulations  to  permit  Minnesota  Power 
to  recover  the  costs  associated  wTth  the 
buy-out  of  a  Coal  Supply  Agreement. 

Comment  date:  April  13, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  cf  this  notice. 

11  Fitchburg  Gas  and  Electric  Co. 
[Docket  No.  ER-tt2  -eS-OCXil 
March  30,  1992. 

Take  notice  that  on  March  26, 1992, 
Filch  burg  Gas  and  Electric  Light 
C.mpany  (Fit,chbur8;  Hied  vdth  the 
Cjmmissicn  a  Second  Supplemental 
Statement  in  Support  of  Proposed 
NLirket-Based  Rates  Fitchburg  states 
that  it  IS  submitting  this  information  in 
response  to  a  deficiency  letter  issued  in 
this  docket  on  Januar>'  21.  1991 

Copies  of  Fitchburg's  supplemental 
filing  has  been  served  on  each  person  on 
the  official  service  list  m  this 
proceeding. 

Comment  date:  April  13. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  nodce. 

12.  Idaho  Power  Co. 

(Duckel  .No.  Ek.q:-300-OOOJ 
March  30.  1992. 

Take  notice  that  on  March  25,  19^2 
Idaho  Power  Company  (IPCl  submittfci 
au  amendment  to  its  filing  in  the  ahovf,' 
referenced  docket  regarding  the 
Transmission  Service  Agreement 
between  Idaho  Power  Company  and 
Milner  irrigahon  District  dated 
November  21.  1991  (Agreement)  Thf 
fili.ng  was  amended  to  submit  add/.jonaI 
information  in  response  to  a  requehi  tij 
the  Federal  Energy  Regulatory 
Com.mission  Staff  Idaho  Power  hn$ 
renewed  its  request  for  an  effective  dHt» 
of  April  L  1992  for  the  Agreement 

Comment  date:  April  13, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  ai  this  notics. 


13  Idaho  Power  Co 

[Docket  No,  ER92-4OS-0001 

March  30.  l*?: 

Take  notirp  iS;,-  nr;  Mar„h  11.  1992. 
liiriho  p!>wr-T  Ccmipnry   IPC)  tendered 

f-'  fi!infi  Rev;sior  !  ':■  FxhibitC 
Miii, •.'!;>  i'fnt'R-  IV"",, find  Values,  to 
the  Trensmissior  S<*^-v:f  ^.r-icr'icnt 
hetwper  IPC  und  '^-p  F<!-"Tp\iIie  Power 
Admini.otra'ior;  (i.i'ci'  I'lfremberZl. 

199a 

IPC  has  requested  waiver  of  the  notice 
provision  of  Section  ,15.3  of  tfie 
Commission's  regulations  in  order  to 
permit  the  Revision  to  become  effective 

on  Januarv  1  1992,  the  date  deliveries 
are  to  commeDce  under  tfje  Agreement. 

Comment  date:  April  13, 1992,  in 
accordance  w  th  "^'u  1  in!  Paragraph  E 

at  the  end  of  tJiis  notice. 

14.  Idaho  Power  Co, 

(Docket  No.  ER92-4O4-000) 
March  30, 1992. 

Take  notice  that  on  March  25, 1992, 
Idaho  Power  Companv  (IPC)  tendered 
for  filing  a  Revised  Exhiiii!  2,  Monthly 
Capacity  and  Energy  \  a  hies  under  th« 
IPC — Sierra  Pacifu  Pnw>r  Company 
.'Vgreenrnt  f;->-  Sup',!,\  of  i'ower  and 
Energ)'  d,:i'»i;i  Nsn  prnf'p' 1    1980 
(.■Xsreemerv 

IPC  has  requesv  1  virf  ler  of  the  notice 
provisions  of  Sf:  :,,ir  K  3  :if  thr 
CommiMion's  rt'C,,.::,i:!.,ir.i  ■-;  (i^aer  to 
permit  the  revised  exhitj,!  m  ix  come 
effective  on  January  1, 199- 

Comment  datej  April  13, 1992,  in 
accordance  nvrh  StHndar-i  P;i'!>ir'r*ph  F 
at  the  end  of  t'Ms  nuti!  f 

15,  LouL-iMlie  Qii"  and  Kie<_tTic  Co. 
Pocket  No.  ER92-301~000) 

March  30, 199Z 

Take  notice  that  Louisville  Gas  and 
Electric  Company,  by  letter  dated  March 
26,  1992,  tendered  for  filing  an 
amendment  to  its  filing  dated  |anuary 
31. 1992.  The  original  filing  was  a  new 
f' iwer  Sales  Agreement  containing 
Schedule  A.  i^juisville  Power  and 
Energ>',  and  S<-:iiedi,,ij*,'  B  i,-,)uisville 
Deli\-ery  of  T>,ird  Part)  f'Vrchases. 

The  amendmen*  re\ii»«i  Schedule  B  to 
limit  transactions  tberrundcr  !o  }:K'ri(><i» 
not  to  exc^H-d  ont  yt-ar  1  he  a-na  iiarnerit 
also  revises  the  raiesi  ci,int.iint-ii  .;, 
Schedule  A  and  Schedule  B. 

A  copy  of  the  amended  filing  was 
served  upon  the  Ken'iici)  Pijt>ac 
Ser\-ice  C-ommission. 

Comment  Jute:  Afynl  1j  'iHuZ  »u 
accordance  with  .Standard  P«r»graj>£  ¥, 
at  the  end  of  this  nolJc:;e. 
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16.  Idaho  Power  Co 
[Docket  No.  ER92^W3-000] 
March  30, 1992. 

Take  notice  that  un  .Mdrch  25. 1992. 
Idaho  Power  Company  (IPC)  tendered 
for  filing  revisions  to  Exhibit  I.  Use  of 
Facilities  Charges  and  Exhibit  D, 
Monthly  Contract  Demand  Values, 
under  Idaho  Power  Company's 
Transmission  Service  Agreement  dated 
June  6, 1989  with  the  Bonneville  Power 
Administration. 

IPC  has  requested  waiver  of  the  notice 
provisions  of  Section  35.3  of  the 
Commission's  regulations  in  order  to 
permit  the  revised  exhibit  to  become 
effective  December  31, 1990  and  January 
1, 1992.  respectively. 

Comment  date:  April  13. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Idaho  Power  Co. 

[Docket  No.  ER92-402-000J 
March  30, 1992. 

Take  notice  that  on  March  25, 1992. 
Idaho  Power  Company  (IPC)  tendered 
for  filing  a  Revised  Exhibit  2  for  IPC's 
Agreement  for  Supply  of  Power  and 
Energy  with  UAMPS.  dated  February  10, 
1988;  and  IPC's  Agreement  for  Supply  of 
Power  and  Energy  with  Washington 
City.  Utah,  dated  July  6. 1987.  Exhibit  2 
for  both  Agreements  is  w^ith  regard  to 
monthly  capacity  and  energy  values 
under  said  Agreements. 

IPC  has  requested  waiver  of  the  notice 
provisions  of  Section  35.3  of  the 
Commission's  regulations  in  order  to 
permit  the  revised  exhibits  to  become 
effective  on  January  1, 1992. 

Comment  date:  April  13, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Idaho  Power  Co. 

[Docket  No.  ER92-401-000] 
March  30. 19S2. 

Take  notice  that  on  March  25. 1992. 
Idaho  Power  Company  (IPC)  tendered 
for  filing  a  revised  exhibit  entitled 
Monthly  Contract  Demand  Values  with 
regard  to  IPC's  Transmission  Services 
.Agreement  with  the  City  of  Seattle,  City 
Light  Department,  dated  June  27. 1988. 

IPC  has  requested  waiver  of  the  notice 
provisions  of  Section  35.3  of  the 
Commission's  regulations  in  order  to 
permit  the  revised  exhibit  to  become 
effective  on  January  1, 1992 

Comment  date:  April  13, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Boston  Edison  Co. 
(Docket  No.  ER92-406-0001 
March  30, 1992. 

Take  notice  that  Boston  Edison 
Company  of  Boston,  Massachusetts 
(Edison)  on  March  28. 1992.  tendered  for 
filing  a  specification  of  the  power  to  be 
taken  by  the  Town  of  Reading  (Reading) 
under  Reading's  Contract  Demand  rate. 
Edison  states  that  the  filing  does  not 
change  the  terms  and  conditions  of 
service  or  affect  the  rate  level  charged 
to  Reading. 

Copies  of  the  filing  have  been  served 
upon  Reading  and  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  April  13, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Philadelphia  Electric  Co. 

[Docket  No.  ER92-4O7-000J 
March  30. 1992. 

Take  notice  that  on  March  26, 1992, 
Philadelphia  Electric  company  (PE)— 
with  the  concurrence  of  GPU  Service 
Corporation  (GPU)  tendered  for  filing  a 
Supplemental  Agreement  dated  March 
17. 1992  modifj'ing  the  Agreement 
between  PE  and  GPU  as  agent  for  Jersey 
Central  Power  &  Light  Company. 
Metropolitan  Edison  Company,  and 
Pennsylvania  Electric  Company  dated 
July  11. 1990,  which  is  on  file  as  PE's 
•  Rate  Schedule  FERC  NO.  53. 

PE  states  that  the  Supplemental 
Agreement  modifies  the  terms  and 
conditions  for  the  sale  by  PE  to  GPU  of 
installed  capacity  credits  for  accounting 
purposes  under  the  Pennsylvania-New 
Jersey-Maryland  Interconnection 
Agreement,  which  installed  capacity 
credits  PE  expects  to  have  available  for 
sale  from  time  to  time  and  the  ptirchase 
of  which  will  be  economically 
advantageous  to  GPU.  The  rate  for  this 
service  will  be  negotiated  from  time  to 
time  but  will  need  exceed  $193  per  MW- 
day.  PE  requests  that  the  Commission 
allow  this  Supplemental  Agreement  to 
become  effective  on  June  1. 1992. 

PE  states  that  a  copy  of  this  filing  has 
been  sent  to  GPU  and  will  be  furnished 
to  the  Pennsylvania  Public  Utility 
Commission  and  the  New  Jersey  Board 
of  Regulatory  Commissioners. 

Comment  date:  April  13, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Idaho  Power  Co. 

[Docket  No.  ER92-408-000J 
March  30, 1992. 

Take  notice  that  on  March  26.  1992, 
Idaho  Power  Company  (IPC)  tendered 
for  filing  a  Service  Agreement  under 
Idaho  Power  Company's  FERC  Electric 
Tariff,  Second  Revised,  Vol.  No.  1. 


between  Oregon  Trail  Electric 
Consumers  Cooperative,  Inc.  and  IPC 

IPC  has  requested  waiver  of  the  notice 
provisions  of  Section  35.3  of  the 
Corrimission  s  regulations  in  order  to 
permit  the  Agreement  to  become 
effective  on  Januan,'  1,  1992. 

Conimc::t  date:  April  13,  1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Florida  Power  Corp. 

[Docket  No.  ER92-396-000] 
March  31, 1992. 

Take  notice  that  on  March  23.  Florida 
Power  Corporation  (FPL)  tendered  for 
filing  a  Notice  of  Cancellation  of  Rate 
Schedule  FERC  No.  117.  FPL  requests  an 
effective  date  of  May  31.  1992. 

Comment  date:  April  14. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  American  Municipal  Power  Ohio. 
Inc. 

[Docket  No.  ER92-393-000] 
March  31, 1992. 

Take  notice  that  on  March  23. 1992, 
American  Municipal  Power  Ohio,  Inc. 
(AMP-Ohio)  tendered  for  filing 
Supplemental  Schedules  XIV  and  XV  to 
the  Agreement  dated  April  1, 1974, 
between  AMP-Ohio  and  Ohio  Power 
Company  (OPCO).  Included  in  its  filing 
on  behalf  of  Columbus  Southern  Power 
Company  (CSP)  was  Supplemental 
Schedule  III,  to  the  interconnection 
Agreement  between  City  of  Columbus 
and  CSP. 

Comment  date:  April  14, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Pacific  Gas  and  Electric  Co. 

[Docket  No.  ER92-410  -000] 
March  31, 1992. 

Take  notice  that  on  March  27. 1992. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  proposed 
changes  to  certain  rates,  terms,  and 
conditions  concerning  certain  services 
rendered  by  PG&E  to  the  Department  of 
Water  Resources  of  the  State  of 
California  (DWR)  as  reflected:  1)  a  new 
Rate  Settlement  Agreement  which 
amends  Rate  Schedule  FERC  No.  77;  and 
2)  amends  modifving  Rate  Schedule 
FERC  Nos.  92.  93.  94.  and  100. 

The  filing  seeks  an  overall  decrease  to 
the  transmission  rates  and  revision  of 
the  special  facilities  charges  under  the 
DWR  Comprehensive  Agreement,  Rate 
Schedule  FERC  No.  77.  The  filing  also 
seeks  to  change  the  rate  basis  in  Rate 
Schedule  FERC  Nos.  92.  93.  94  and  TOO 
from  PG&E's  system  average  ownership 
charge  for  transmission  facilities  to  the 


Federal  Register  /  Vol.  57,  No.  67  /  Tuesday.  April  7,  1992  /  Notices 


California  Public  Utilities  Commission's 
(CPUC)  PG&E  Electric  Rule  No.  2  Cost  of 
Ownership  Rate  for  transmission-level, 
customer-financed  Special  Facilities.  In 
addition,  this  filing  requests  automatic 
rate  adjustments  for  both  the 
transmission  rates  and  all  of  the  special 
facilities  charges. 

Copies  of  this  filling  were  ser\-ed  upon 
DWR  and  the  CPUC. 

Con^ment  date:  April  14.  1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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25.  Commonwealth  Edison  Co. 
(Uocket  No.  ER92-40&-000) 
March  30,  1992. 

Take  notice  that  on  March  26, 1992. 
Commonwealth  Edison  Company 
(Edison)  tendered  for  filing  Amendment 
No.  2.  dated  October  21, 1991,  to  the 
Electric  Coordination  Agreement  (EGA), 
dated  December  31,  1998,  between 
Edison  and  the  Village  of  Winnetka. 
Illinois  (Village).  Amendment  No.  2  with 
the  Village  adds  a  new  Ser\'ice  Schedule 
G,  Transmission  Service  A,  and  a  new 
Service  Schedule  H,  System  Support  to 
the  EGA. 

Edison  requests  expedited 
consideration  of  the  filing  and  an 
effective  date  of  June  1, 1992. 
Accordingly,  Edison  requests  a  waiver 
of  the  Commission's  Notice 
Requirem.ents  to  the  extent  necessary. 

Copies  of  this  filing  were  served  upon 
the  Village  and  the  Illinois  Commerce 
Commission. 

Comment  date:  April  13, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Iowa  Southern  Utilities  Co. 
[Docket  No.  ES92-13-000) 
March  31, 1992. 

Take  notice  that  on  November  12, 
1991,  Iowa  Southern  Utilities  Company 
(Iowa)  filed  a  request  with  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  §  204  of  the  Federal  Power  Act 
seeking  authority  to  negotiate  for  the 
placement  of  up  to  Sl3. 400,000  of  notes 
or  First  Mortgage  Bonds.  The  proposed 
refinancing  would  replace  securities 
issued  to  the  City  of  Chillicothe,  Iowa  to 
guarantee  pollution  control  revenue 
bonds  issued  by  the  City  applicable  to 
pollution  control  facilities  at  the 
Ottumwa  Generating  Station.  This  filing 
was  notice  on  November  20,  1991,  with 
no  comments  or  protest  being  received. 
By  letter  dated  December  4.  1991.  the 
Chief  Accountant  authorized  the 
request. 

Or.  March  25,  1992,  Iowa  filed  an 
application  now  requesting  authority 
only  to  guarantee  $3.4  million  of  Tax- 
Exempt  Pollution  Control  Revenue 


Bonds  to  be  issued  by  the  City  of 
Chillicothe.  Iowa,  applicable  to  pollution 
control  facilities  at  the  Ottumwa 
Generating  Station,  The  proposed  first 
mortgage  bonds  or  notes  would  not  be 
issued.  Also,  Iowa  requests  exemption 
from  the  Commission  s  competitive 
bidding  regulations  for  the  guarantee. 

Comment  date:  April  8.  1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20246,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  92-7875  Filed  4-8-92:  8:45  am) 

BILLING  COnE  6 M'^-'i-W 


rProlect  No.  3259-002] 

.'oseph  Martin  Keatirg;  Av3ii.ibiii!y  of 
Environmental  Assessment 

March  31, 1992. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  an  original  license  for  the 
Paoha  Hydroelectric  Project  located  on 
Wilson  Creek  in  Mono  County  near  Lee 
Vining,  CA.  and  has  prepared  and 
Environmental  Assessment  (EA)  for  the 
project. 

The  EA  analyzed  the  potential 
environmental  impacts  of  the  proposed 
project  and  concluded  that  approval  of 
the  proposed  project,  with  appropriate 
mitigation  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Com.Tiission's  offices 


at  941  North  Capitol  Street  NE., 
Washington,  DC  20426,  and  at  the  local 
office  of  the  Bureau  of  Land 
Management  in  Bishop,  CA. 
Unwood  A.  Watson,  Jr^ 
Acting  Secretary. 

[FR  Doc  92-7878  Filed  4-e-92;  8:45  am] 
HUJNO  COM  e717-«1-M 


Oockel  No   JD92-<}i:4" 


Cotofado 4:; 


State  of  Colorado,  NGPA  Notice  ot 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

March  31, 1992. 

Take  notice  of  March  11, 1992.  the  Oil 
and  Gas  Conservation  Commission  of 
the  State  of  Colorado  (Colorado), 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
S  271.703(c)(3)  of  the  Commission's 
regulations,  that  a  portion  of  the  Dakota 
Formation  in  Weld  County,  Colorado, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  The  area  of 
application,  which  contains  Federal  and 
State  Lands,  is  described  on  the 
attached  appendix. 

The  notice  of  determination  also 
contains  Colorado's  fmdings,  as 
amended  on  March  27, 1992.  that  the 
referenced  portion  of  the  Dakota 
Formation  meets  the  requirements  of  the 
Commission's  regidations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

Appendix 

Township  1  North 

Range  65  West  6th  P.M. 

Sections  4-9, 16-21  and  28-33:  All 
Range  66  West,  6th  VM. 

Sections  1-36;  All 
Range  67  West  6th  P.M. 

Sections  1-28:  All 

Section  29:  N/2 

Sections  30-36:  All 
Range  68  West,  6th  P.M. 

Sections  1-36:  All 

Township  2  North 

Range  65  West  6th  P.M. 
Sections  4-9. 16-21  and  28-33:  All 
Range  66  West,  6th  P.M. 
Sections  1-36:  All 
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Range  67  West.  6th  PM. 

Sections  1-36:  All 
Range  68  West.  6th  PM. 

Sections  1-4.  9-36:  All 

Township  3  North 

Range  65  West.  6th  P.M. 

Sections  4-9, 16-21  and  28-33:  All 
Range  66  West,  6th  P.M. 

Sections  1-36:  All 
Range  67  West,  6th  PJwt 

Sections  1-15:  All 

Section  16:  E/2 

Sections  17-36:  All  ' 
Range  68  West.  6th  P.M. 

Sections  21-28  and  33-36:  AIL 

[FR  Doc.  92-7879  Filed  4-6-92;  8:45  am] 

WLUNQ  COOE  6717-01-«l 


[::oci.et  Hr)%.  C''-~2-4:.<-.: 


?t  al.] 


T'uildine  Gas  Co  .  et  ai.  Natj-ai  Gas 
Certifirs^s  F'lrgs 

Take  notice  that  the  following  Slings 
have  been  made  with  the  Commission: 

1.  Irunkime  Gas  Co.  1 

March  26, 1992.  I 

[Docket  No.  CP92-424-000] 

Take  notice  that  on  March  20. 1992. 
Tn^nkiine  Gas  Company  (Trunkline), 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642,  filed  in  Docket  No.  CP92^24-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  transportation 
services  provided  to  CNG  Transmission 
Corporation  (CNG),  formerly 
Consohdated  Gas  Transmission 
Corporation,  in  Docket  No.  CP85-289- 
000,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

Trunkline  states  that  in  Docket  No. 
CP85-289-000.  it  was  authorized  to 
provide  transportation  service  for  CNG 
from  Vermilion  Block  321,  Offshore 
Louisiana,  under  a  transportation 
agreement  dated  November  13, 1984. 
end  covered  by  Rate  Schedule  T-94  of 
Tninkline's  FERC  Gas  Tariff.  Original 
Volume  No.  2. 

It  is  stated  that  Rale  Schedule  T-94 
provides  for  Trunkline  to  receive  up  to 
16,500  Mcf  per  day  (Mcfd)  of  natural  gas 
on  a  firm  basis  and  up  to  8,500  Mcfd  of 
natural  gas  on  an  intemiptible  basis,  for 
CNG's  account,  from  Panhandle  Eastern 
Pipe  Line  Company  at  Vermilion  Block 
321.  According  to  Trunkline.  it  utilizes 
i's  capacity  on  Stingray  Pipeline 
Company  and  Natural  Gas  Pipeline 
Company  of  America  to  transport  the 
a  IS  to  its  own  onshore  system. 
Tr'jnkline  states  that  it  then  transports 
and  redelivers  the  gas  to 
Transcontinental  Gas  Pipeline 
Corporation  (Transco)  in  Beauregard 


Parish,  Louisiana.  It  is  further  stated  that 
Trunkline  may  also  redeliver  gas  to 
Transco  for  CNG's  account  at  the 
onshore  terminus  of  the  U-T  Offshore 
System  in  Cameron  Parish.  Louisiana. 
Trunkline  avers  that  Transco  makes  the 
final  delivery  to  CNG. 

Trunkline  states  that  in  a  January  6. 
1992,  letter,  CNG  requested  that  the 
transportation  services  be  terminated  in 
accordance  with  Article  IV  of  Rate 
Schedule  T-94.  According  to  Trunkline. 
it  accepted  the  termination  notice  as  six 
month's  written  notice  of  termination  to 
be  effective  July  10, 1992.  Therefore. 
Trunkline  requests  Commission 
authorization  to  abandon  Rate  Schedule 
T-94  effective  July  10, 1992. 

Comment  date:  April  16. 1992.  in 
accordance  vdth  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  CNG  Transmission  Corp. 


March  27, 1992. 

[Docket  No.  CP92-425-000] 

Take  notice  that  on  March  20. 1992. 
CNG  Transmission  Corporation  (CNG). 
445  West  Main  Sti-eet.  Clarksburg.  West 
Virginia  26301.  filed  in  Docket  No.  CP92- 
425-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  sales  services  and  related 
standby  service  to  Rochester  Gas  and 
Electric  Corporation  (RG&E).  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

CNG  states  that  RG&E  determined 
that  it  did  not  need  the  full  level  of 
service  specified  in  its  agreement  with 
CNG.  CNG  states  further  that  RG&E  and 
CNG  have  mutually  agreed  to  reduce 
RG&Es  level  of  service  to  297.269  dth 
per  day. 

CNG  therefore  requests  the 
abandonment  of  service  to  RG&E. 
effective  July  1. 1992  to  effectuate 
RG&E's  reduction  from  329,000  dth  per 
day  to  297,269  dth  per  day. 

It  is  stated  that  no  facilities  are 
proposed  to  be  abandoned. 

Comment  date:  April  17. 1992.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Enron  Natural  Gas  Liquids  Corp.; 
Tennessee  Gas  Pipeline  Co. 

March  27. 1992. 

[Docket  No.  CP92-43O-O00J 

Take  notice  that  on  March  20, 1992, 
Enron  Natural  Gas  Liquids  Corp. 
(ENGL).  1400  Smith  Sti-eet,  Houston. 
Texas  77002-1188,  and  Tennessee  Gas 
Pipeline  Company  (Tennessee).  P.O.  Box 
2511.  Houston.  Texas  77252.  joinUy 
referred  to  as  petitioners,  filed  in  Docket 
No.  CP92-430-000  a  petition  for 


declarator/  order  requesting  that  the 
Commission  declare  that  Enrons 
nonjurisdictional  natural  gas  processing 
plants  may  replace  the  British  thermal 
units  (Btus)  of  natural  gas  consumed  and 
removed  during  processing  without 
being  deemed  by  the  replacement  to 
have  sold  or  transported  gas  within  the 
meaning  of  section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
petition  which  is  on  file  vfixh  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  prior  to  December  31. 
1991,  Tenneco  Natural  Gas  Liquids 
Corporation  (TNGL)  was  a  wholly 
owned  subsidiary  of  Tennessee.  It  is 
also  stated  that  on  December  31, 1991, 
Tennessee  sold  and  transferred  all  of 
the  shares  of  TNGL  to  Enron  Gas 
Processing  Corporation  (EPG),  and  that 
on  January  7, 1992,  TNGL  changed  its 
name  to  ENGL.  It  is  indicated  that,  in 
connection  with  this  conveyance,  Enron 
queried  whether  the  replacement  of  gas 
removed  by  a  nonjurisdictional  gas 
processing  plant,  even  when  it  occurs 
within  the  processing  plant,  may 
constitute  an  exchange  or  sale  of  natural 
gas  that  requires  Commission 
authorization  under  the  Natural  Gas 
Act.  ENGL  and  Tennessee  state  that  it  is 
their  opinion  that  these  Btu  transactions 
are  nonjurisdictional. 

It  is  stated  that  ENGL  is  now  the  plant 
owner  or  lessee,  in  whole  or  in  part,  of 
three  natural  gas  processing  plants 
which  straddle  Tennessee's  system:  Tlie 
Magnolia  City  Gas  Processing  Plant  in 
Nueces  County,  Texas;  the  Blue  Wafer 
Plant  in  Acadia  Parish,  Louisiana;  and 
the  Sabine  Pass  Plant,  Cameron  Parish, 
Louisiana.  It  is  indicated  that  ENGL 
receives  gas  with  relatively  high  Btu 
content  from  Tennessee  at  the  inlet  side 
of  each  of  these  plants,  extracts 
hquefiable  hydrocarbons  from  the  gas, 
and  then  returns  the  residue  gas  \\'ith 
lower  heat  content  to  Tennessee  at  the 
discharge  side  of  each  plant.  Petitioners 
state  that  the  total  Btu's  stripped  from 
the  gas  stream,  referred  to  as  plant 
thermal  reduction  or  PTR,  is  the  sum  of 
(1)  the  Btu's  contained  in  that  portion  of 
the  gas  stream  consumed  as  fuel  or 
other  uses  during  processing  and  (2) 
shrinkage,  the  Btu  content  of  the  natural 
gas  liquefiables  extracted  from  the  gas 
stream. 

Tennessee  states  that  it  has  entered 
into  gas  processing  agreements  under 
which  ENGL  receives  the  right  to  exti^act 
the  liquefiable  hydrocarbons  from 
certain  gas  delivered  by  Tennessee  into 
the  three  plants.  It  is  indicated  that 
under  the  terms  of  the  agreements, 
E?<GL  has  the  option  to  reimburse 
Tennessee  for  the  PTR  removed  at  the 


plant  either  by  paying  Tennessee's 
weighted  average  cost  of  gas  (WACOGj 
for  the  Btu  equivalent  of  the  PTR  or  by 
returning  to  Tennessee  a  quantity  of  gas 
containing  the  Btu  equivalent  of  the 
PTR. 

It  is  indicated  that  under  Tennessee's 
processing  agreements  with  ENGU 
ENGL  has  the  option  to  deliver  Btu 
replacement  gas  to  Tennessee  at  the 
tailgate  of  the  processing  plant  itself.  It 
is  stated  that,  generally,  arrangement  is 
made  by  the  plant  owner  for  delivery  of 
this  replacement  gas  to  Tennessee  by 
purchasing  from  marketers  and 
producers  gas  delivered  to  the  plant,  or 
by  purchasing  gas  at  other  points  and 
having  that  gas  transported  to  the  plant 
under  Tennessee's  Rate  Schedule  IT.  It 
is  indicated  that  in  the  alternative, 
where  a  plant  is  connected  to  another 
pipeline,  the  plant  owner  may  receive 
Btu  replacement  quantities  via  that 
pipeline  and  deliver  them  to  Tennessee 
at  the  tailgate  of  the  plant. 

Petitioners  request  the  Commission's 
determination  of  the  jurisdictional  status 
of  Btu  replacement  transactions  where, 
from  a  contractual  and  regulatory 
standpoint,  (1)  Tennessee  delivers  gas  to 
a  plant  and  receives  the  same  quantity 
(measured  in  Btus)  of  gas  from  the  plant; 

(2)  all  transportation  of  gas  occurs 
pursuant  to  Tennessee's  blanket 
certificates  or  on  other  pipelines 
pursuant  to  their  own  authorities:  and 

(3)  ENGL  performs  no  transportation 
function  for  Tennessee,  It  is  argued  that 
the  jurisdiction  of  the  Commission  is 
clearly  not  present.  Petitioners  indicate 
that  the  petition  for  declaratory  order  is 
necessary  because  the  Commission  on 
at  least  two  occasions  issued 
certificates  under  section  7(c)  of  the 
Natural  Gas  Act  authorizing  an 
exchange  which  appears  to  consist  of 
nothing  more  than  the  replacement  of 
PTR  within  a  processing  plant.' 

It  is  stated  that  the  Commission  has 
held  that  it  has  certificate  jurisdiction 
under  section  7  of  the  .Natural  Gas  Act 
over  processing  operations  only  where 
the  services  rendered  through  the 
facilities  are  essential  to  make  gas  fit  for 
pipeline  transportation.  Petitioners  state 
that  the  processing  operations  carried 
out  by  ENGL  under  its  agreements  with 
Tennessee  are  not  required  to  make  the 
gas  fit  for  pipeline  transportation. 

Comment  date:  April  17,  1992,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  pnd  of 
this  notice. 
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'   See  .Northern  Natural  Gas  Company,  40  Ft:.RC 
at  62.277  and  Columbia  Guif  Transmission 
Corporation.  43  FERC  f  61,039  (1986). 


4.  United  Gas  Pipe  Line  Co 

March  27,  1992. 

[Docket  No.  CP92-429-0001 

Take  notice  that  on  March  23. 1992, 
United  Gas  Pipe  Line  Company  (United) 
Post  Office  Box  1478,  Houston,  Texas 
77251,  filed  in  Docket  No.  CP92-429-000 
a  request  pursuant  §§  157.205  and 
157.211  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  construct 
and  operate  a  user  at  an  existing  four- 
inch  tap  and  pipeline  for  DeSoto 
Pipeline  Company  Inc.  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
430-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

United  states  that  the  proposed 
facihties  will  enable  United  to  transport 
an  estimated  average  of  2.000  MMBtu/d 
of  natural  gas  for  DeSoto  to  serve  City 
of  Winona,  Texas  under  United's  ITS 
Rate  Schedule. 

United  further  states  that  it  has 
sufficient  capacity  to  render  the 
proposed  service  without  detriment  or 
disadvantage  to  its  other  existing 
customers. 

Comment  date:  May  11, 1992.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5  .\NR  Pipeline  Co. 

March  30. 1992. 

[Docket  No.  CP92-422-000] 

Take  notice  that  on  March  20, 1992, 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP92-357-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a  sale  of 
natural  gas  to  Northwest  Pipeline 
Corporation  (Northwest),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

A.NR  proposes  to  abandon  the  sale  to 
Northwest  which  was  authorized  by  the 
Commission  in  Docket  Nos.  CP79-146 
and  CP78-165  and  was  carried  out 
pursuant  to  the  provisions  of  a  Gas 
Gathering  and  Transportation 
Agreement  between  ANR  and 
Northwest  dated  September  23, 1977, 
and  an  amended  Gas  Transportation 
Agreement  dated  November  17, 1978,  on 
file  with  the  Commission  as  ANR's  Rate 
Schedule  X-77.  It  is  stated  that  the 
agreements  provided  for  Northwest  to 
gather  up  to  10,000  Mcf  of  natural  gas 
per  day  in  Sweetwater  County, 
Wyoming,  and  to  transport  the  gas  for 
A\R  to  Ignacio,  Colorado,  and  for  ANR 


to  sell  5  percent  of  the  volumes 
transported  to  Northwest.  It  is  stated 
that  ANR  and  Northwest  agreed  to 
terminate  the  services  in  Termination 
Agreements  dated  April  1, 1991,  and 
April  30, 1991.  It  is  further  stated  that 
Northwest  received  abandonment 
authorization  for  its  part  of  the  services 
in  Docket  No,  CP92-187-O00,  by  order 
issued  February  10, 1992. 

It  is  asserted  that  the  proposal 
involves  no  abandonment  of  facilities.  It 
is  stated  that  no  other  customers  of  ANR 
would  be  affected  by  the  proposed 
abandonment. 

Comment  date:  April  20, 1992.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Tennessee  Gas  Pipeline  Co. 

March  31, 1992. 

[Docket  No.  CP92-419-000] 

Take  notice  that  on  March  19, 1992. 
Tennessee  Gas  Pipeline  Company 
(Termessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP92- 
419-000  a  request  piu-suant  to 
S  S  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.  205, 
157.212)  for  authorization  to  construct 
and  operate  new  delivery  point  facilities 
to  accommodate  delivery  of  natural  gas 
to  Barren  County  Gas  Company  (Barren) 
under  Tennessee's  blanket  certificate 
issued  in  Docket  No.  CP82-413-O00 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  install  a  three- 
inch  hot  tap  assembly  on  its  pipeline  in 
Barren  County,  Kentucky,  at 
Tennessee's  milepost  91-4  +  8.1. 
Tennessee  explains  that  the  delivery 
point  is  required  by  a  transportation 
agreement  under  which  up  to  400 
dekatherms  equivalent  of  gas  per  day 
would  be  delivered  to  Barren  on  an 
interruptible  basis  under  Tennessee's 
Rate  Schedule  IT.  Termessee  advises 
that  the  transportation  service  would  be 
performed  under  its  blanket 
authorization  issued  in  Docket  No. 
CP87-115-000.  If  is  stated  that 
Tennessee  would  be  reimbursed  the  cost 
of  the  facilities,  estimated  to  be  $15,270. 

Comment  date:  May  15. 1992.  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Panhandle  Eastem  Pipe  Line  Co. 

March  a;.  i,f^^ 

[Docket  No.  CP92-434-000) 

Take  notice  that  on  March  25. 1992, 
Panhandle  Eastern  Pipe  Line  Company 


11718 


Federal  Register  /  Vol.  57.  No.  67  /  Tuesday,  April  7.  1992  /  Notices 


fpanhandle).  5400  Westheimer  Court. 
Houston,  Texas  77056-5310,  filed  in 
Docket  No.  CP92-434-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  an  exchange  service  with  ANR 
P -elire  Company  (ANK).  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  tha  Commission  and  open  to 
public  inspection. 

Panhandle  requests  authorization  to 
abandon  an  exchange  service  with  ANR 
provided  under  Panhandle's  Rate 
Schedule  E-15.  Panhandle  states  that  it 
^jthers  gas  in  Sweetwater  County. 
Wyoming  and  ANR  galhers  gas  in 
Frecmont  County.  Wyoming;  and  both 
companies  redeliver  the  gas  to  Colorado 
Interstate  Gas  Company  at  their 
respective  interconnects.  Panhandle 
states  that  its  gas  purchase  agreements 
in  Sweetwater  County.  Wyoming  have 
terminated  and  gas  is  no  longer 
available  to  effectuate  the  exchange 
service. 

No  facilities  are  proposed  to  be 
abandoned  herein. 

Comment  date:  April  21. 1992.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  CNG  Trading  Company,  et  al. 

March  31. 1992. 

[Docket  No.  087-811-006.*  et  al.] 

Take  notice  that  each  Applicant  listed 
on  the  Appendix  hereto  Filed  an 
application  pursuant  to  sections  4  and  7 
of  the  Natural  Gas  Act  and  the  Federal 
R.^^gulatory  Commission's  (Commission) 
regulations  thereunder  for  extension  of 
its  blanket  limited-term  certificate  with 
pregranted  abandonment  authorizing 
sales  for  resale  in  interstate  commerce 
previously  issued  by  the  Commission  for 
a  term  expiring  March  31. 1992.  all  as 
more  fuJIy  set  forth  in  the  applications 
which  are  en  file  with  the  Commission 
and  open  for  public  inspection. 

Comment  date:  April  13, 19S2.  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  the  notice. 

Appendix 


Appendix— Continued 


Docket  No. 

Date 
hted 

Applicant 

CI67-«1 1-006' 

3-26-9a 

CNG  Trading 
Cotnpany.  CNG 
To»»9r.  1450 
Poydras  St/eet. 
New  Orleans, 
Louisiana  70112- 
6000. 

Docket  No. 

Date 
filed 

Applicant 

Ci83-481-004  > 

3-26-92 

CNG  Producing 
Cofnpany,  CNG 
Tower,  1450 
Poydras  Street. 
New  Orleans. 
Louisiana  70112- 
6000. 

CI91-34-001 

3-25-92 

Midland 
Cogeneratioo 
Venture  Limited 
Partnersnip,  100 
Progress  Place. 
Midland,  Michigan 
48640. 

'  This  notice  does  not  provide  for  consolidation 
tor  hearing  of  the  several  matters  covered  herein. 


'  Applicant  also  reqtjests  t^at  its  csrtiticate  be 
amendud  to  include  autriority  to  make  sales  for 
resale  in  interstate  commerce  of  imported  natural 
gas. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
2042C.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and  385.214) 
and  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.10).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
mles. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 


G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (13  ClU  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  tlie  Federal  Energy 
Regulatory  Comjnission,  825  North 
Capitol  Street,  NE..  Washington.  DC 
20423  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  92-7880  Filed  4-6-92:  8:45  ant] 

BILUFM  COCE  e717-01-M 


iDocket  Mos.  TA91-1-31-006  anti  TA91-1- 

A-kta  Clergy  Resources;  Fiiisig  cf 
Revised  Tariff  Sheets 

March  31, 1992. 

Take  notice  that  on  March  26, 1992, 
Arkla  Energy  Resources  (AER),  a 
division  of  Arkla,  Inc.,  tendered  for  filing 
the  following  stariff  sheet  to  become 
effective  April  1, 1991: 

2nd  Revised  Volume  No.  1 

2nd  Substitue  2nd  Revised  Original  Sheet  No. 

16. 

This  tariff  sheet  is  being  filed  in 
response  to  the  Commission's  order 
dated  lanuar>^  23,  1992  on  AER's  annual 
PCX  filing  which  requires  AER  to  (1) 


March  31.  199 

Take  nolii 
Mississippi 
Corporation 
Seven  ty-Fift 
Thirty-Fourt 
Its  FERC  Ga 
Volume  No. 
1992. 

MRT  state 
out-of-cycie 
the  Commis! 
particular  { 
in  order  to  a 
increase  of  1 
commodity  t 
PGA  rates  ft 
1992  in  Dock 
to  adjust  its 
from  die  cur 
NLMBtu  to  (3 
states  that  tl 
filing  on  its  I 
a  decrease  o 
CD-I  and  S( 

MRT  state 
has  been  ser 
jurisdictiona 
State  Comm; 
and  Missour 

Any  per»o 
protest  said 
intervene  or 
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revise  its  demand  rates  to  reflect  the 
allocation  factors  and  billing 
determinants  frcjin  its  "Reserved  Issues 
Settlement"  effective  November  1. 1990 
and  (2)  furnish  a  revised  FERC  Form  No. 
542-PGA. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  moUon  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  823 
North  Capitol  Street.  NE.,  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  {18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  7, 1992.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  part>'  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A.  Watson.  Jr., 
Actmg  Secretary-. 
(FR  Doc.  92-7874  Filed  ^-6-92.  8:45  am) 

SiUJNO  CODE  e7l7-01-M 


I  Docket  No.  TO92-»-25-000] 

Mississippi  River  TransmtssJon  Corp.; 
Rate  Change  Filing 

March  31.  1992. 

Take  notice  that  on  March  27,  1992. 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Seventy-Fifth  Revised  Sheet  No  4  and 
Thirty-Fourth  Revised  Sheet  No  4.1  to 
Its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  to  be  effective  April  1. 
1992. 

MRT  states  that  the  purpose  of  the 
out-of-cycie  filing  is  to  request  waiver  of 
the  Commission's  regulations,  in 
particular  §  154.305(d)  and  |  154.308{c), 
in  order  to  allow  MRT  reflect  an 
increase  of  12.20  cents  per  MMBtu  in  the 
commodity  cost  of  purchased  gas  from 
PGA  rates  filed  to  be  effective  March  1, 
1992  in  Docket  No.  TQ92-8-25-000,  and 
to  adjust  its  commodity  surcharge  rate 
from  the  current  level  of  (11.76e)  per 
MMBtu  to  (36.12e)  per  MMBtu.  MRT 
states  that  the  impact  of  the  instant 
filing  on  its  Rate  Schedule  CD-I  rates  is 
a  decrease  of  12.16*  per  MMBtu  in  the 
CD-I  and  SGS-1  commodity  chaise. 

MRT  states  that  a  copy  of  this  filing 
has  been  served  on  all  of  MRTs 
jurisdictional  sales  customers  and  to  the 
State  Commisstons  of  Arkansas,  niinoia 
and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  vvith  {5  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  sucJh  motions  or 
protests  should  be  filed  on  or  before 
April  7.  1992.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  tc 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A.  Watson.  Jr 
Actinf!  Spcretary- 
(ra  Doc  92-7876  Filed  4-fv-92.  8:45  am] 

BILLING  CODE  8717-01-M 


(Docket  No.  RP92- 143-000] 

South  Georgia  Natural  Gas  Co.; 
Proposed  Changes  to  FERC  Gas  Tariff 

March  31.  1991 

Take  notice  that  on  March  23,  Vi9t 
South  Georgia  Natural  Gas  Company 
("South  Georgia")  tendered  for  fiimg 
Sixth  Revised  Sheet  .\o,  4 A  and  Sixth 
Revised  Sheet  No.  4B  to  its  FERC  Gas 
Tariff.  First  Revised  Volume  No  1 

South  Georgia  is  making  tiie  insiiint 
filing  in  response  to  the  option  the 
Commission  granted  South  Georgia  in 
Its  Order  dated  February  28,  1992  to 
place  into  effect  on  March  1.  1992.  the 
revised  rates  proposed  in  South 
Georgia's  fihng  of  December  31.  1991. 
that  allow  South  Georgia  to  remain 
revenue  neutral  with  respect  to  whether 
It  makes  firm  sales  or  provides  firm 
transportation  service. 

South  Georgia  states  that  copies  of  the 
filing  will  be  served  upon  all  of  Sorrh 
Georgia's  jurisdictional  customers, 
interested  state  commissions  end 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
inter\-ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  ■V\'ash!n,eton 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (§§  385.211  and 
385.214),  AH  such  motions  or  prpte-^ts 
should  be  filed  on  or  before  April  7 
1992.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


vMth  the  Commission  aaa  .ire  aiauaoit 
fiT  pubht:  inspection 
LtDwood  A.  V\«ln(>ii.  Jr., 

AcUng  Se\:rftan 

jf-'R  Dm,'  92-.-sr3  FuL-c  4  *  »z  ft  «'  an] 

BIUJNQ  COOC  (717-01-M 


lDOCk»»  No.  CPM-391-C11J 

Transcontinental  Gas  P^pe  Une  Corp.. 
Supplement  to  Compttance  Filings 

March  31, 1992. 

Take  notice  that  Tk«n«ooiitinenta]  Ges 

Pipe  Line  Corporation  (Transco) 
tendered  for  fihns  on  March  .'•r  i*?.'; 
certain  revised  taaff  shr-vts  tii  S^^ond 
Revised  Volume  No  1  and  Third 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff,  whirfi  tariff  sheets  are 
enumerated  m  Appendix  A  attached  to 
the  filing  The  tariff  sheets  are  proposed 
to  be  pffer'ivp  ns  indicated  in  Appendix 
A  attached  ?>  tbp  '  'ns 

Traasco  itaie*  tih-:i  the  pcjwvsr  o:  in* 
instant  filing  is  to  iuppieiru'n!  I  'Hnjict;  t 
r,-iTnp!ianr,e  filings  uf  )ui\'  22...  \\i.\  :i1    cTid 
Scptumhcr  6,  liWl  u;  l>(K.<'.ff  No*  C.J'Hf-- 
39\,  etal.  Tht-  .r,t.;.'ir!t  filing  !:,>  .iurlc-s 
revised  Larifl  .shells  wtiit-ii  reflr, .;  Tie 
revisions  required  by  the  Com;:  ikmoh  j 
orders  i.'iftui'ti  Dw-fnvht^r  17,  lycjl  >-ni,:: 
February  19.  V:>^^^  u)  I„)c»f:ke!  \n.s  (.i-fv- 
391,  e<a/.  Tl'i,e  '-j's 's.,i",«.  n-i:i;irf-';  ;n  such 
orders  are  a!'t.r.ii'c:  u;  ApptTun  b  to  the 


instant 


HI  rig. 


mcorpor't-iica  intu  tnp  r+-v  :<!■-,:  Uir'' 
sheets  thp  languagf  'rc'':   iito:rn>u  -n  of 
T.'-ansa.)*  n-p^v'  cc.nimt'iii.s  duteo  August 
13,  1990  ir,  Lknike'  \ui,   FF'H"  --(k>)  r! 

al.  to  danfy  in  Lht"'  :nr.'."'  Tra.'iM i-  ;>i:)si 

month  adjustment  process  as  it  relates 
to  cash-out.  ._ 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  customers, 
State  Commissions  and  interested 
parties  to  Dodcet  Nos.  CP88-391.  et  al. 
In  accordance  with  provisions  of 
S  154.16  of  the  Commission's 
reguktiona,  copies  of  this  fiiinp  n  •  r 
a  vailable  for  puUic  inspectio  r,  i :  u  r.  ;i g 
regular  business  hours,  in  a  convenient 
form  end  fAw^  at  Transco'i  main  offices 
at  2800  Post  Oak  bf:;u!(>v»ird  :r  Hi^ciirm. 
Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commissioa  825 
North  Capitol  Street  NE..  Washington, 
DC  20428,  in  accordance  with  55  385.214 
,^-nd  38.S.211  of  the  Corami»*uon'«  RuJei 
find  Regulation*.  AJl  such  motiani  i>i- 
protests  should  be  filed  on  uf  befure 
April  7,  1992  Protests  wili  be  a.m«ii:ifTPd 
by  the  Commission  in  detexmiruag  ihe 
appropriate  artion  tn  be  tnken,  but  will 
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not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Linwood  A.  Watson,  |r., 
Acting  Secretary. 

[FR  Doc.  92-7877  Filed  4-6-92;  8:45  amj 
•ItXlMQ  CODE  C717-01-M 

Office  of  Fossil  Energy 
:FE  Docket  So,  91-105-NG) 

Entrade  Corp.;  Order  Grantipg  Blanket 
Authorization  to  Export  Natu^ai  Gas  to 
Canada  and  Mexico 

agency:  Department  of  Energy,  Office  of 
Fossil  Energy. 

ACTION:  Notice  of  an  order  granting 
blanket  authorization  to  export  natural 
gas  to  Canada  and  Mexico. 

summary:  The  Office  of  Fossil  Energy  of 
:he  u^-:  -rTnent  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
EnTrade  blanket  authorization  to  export 
up  to  100  Bcf  of  natural  gas  to  Canada 
and  up  to  100  Bcf  of  natural  gas  to 
Mexico  over  a  two-year  period 
beginning  on  the  date  of  first  export. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  (202)  586- 
9478.  The  docket  room  is  open  between 
the  hours  of  8  a.m.  and  4;30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington,  DC,  March  3, 1992. 
Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 

Programs.  Off'ce  of  Fossil  Energy. 

|FH  Doc.  92-7973  Filed  4-6-92;  8;45  am) 

B'l^.SG  CODE  MSO-OI-M 

'Fe  Docket  No  9-"-H4-»JGi 

Klmbail  Ene'-gy  Corp..  Order  G'a'~' "g 
Blanket  Authorization  to  Import 
Natural  Gas  From  Canada 

agency:  Department  of  Energy,  Office  of 

Foss;l  Energy. 

action:  Notice  of  an  order  granting 
blanket  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Kimball  Energy  Corporation  (Kimball) 
blanket  authorization  to  import  a  total  of 


75  Bcf  of  Canadian  natural  gas  over  a 
two-year  term  beginning  on  the  date  of 
first  delivery  after  April  1. 1992,  the  date 
on  which  Kimball's  current  import 
authorization  expires. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Lndependence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC,  March  31, 1992. 
Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  92-7974  Filed  4-6-92;  8;45  amj 

BltXING  CODE  M50-01-«i 


ENVIRONMENTAL  PROTECTION 

AGENC V 

(FRL-4120-9] 

Unde-grcu^o  Intect.on  Control 
Prc:;'a'T-   ^^azardOLiS  Waste  D.sposal 
InjectiCn  .Restncttons;  Petition  for 
Exemption — Class  !  Hazardous  Waste 
Injection  flrrcco  dl  Company,  Texas 
Cit>   '"« 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  final  decision  on 

petition. 

SUMMARY:  Notice  is  hereby  given  that  an 
exemption  to  the  land  disposal 
restrictions  under  the  1984  Hazardous 
and  Solid  Waste  Amendments  to  the 
Resource  Conservation  and  Recovery 
Act  has  been  granted  to  Amoco  Oil 
Company,  for  the  Class  I  injection  wells 
located  at  Texas  City,  Texas.  As 
required  by  40  CFR  part  148,  the 
company  has  adequately  demonstrated 
to  the  satisfaction  of  the  Environmental 
Protection  Agency  by  petition  and 
supporting  documentation  that,  to  a 
reasonable  degree  of  certainty,  there 
will  be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decision  allows  the 
underground  injection  by  Amoco  Oil 
Company,  of  the  specific  restricted 
hazardous  waste  identified  in  the 
petition,  into  the  Class  I  hazardous 
waste  injection  wells  at  the  Texas  City, 
Texas  facility  specifically  identified  in 
the  petition,  for  as  long  as  the  basis  for 
granting  an  approval  of  the  petition 
remains  valid,  under  provisions  of  40 
CFR  148.24.  As  required  by  40  CFR 
124.10,  a  public  notice  was  issued 
February  7, 1992.  A  public  hearing  was 


held  March  12,  1992,  and  the  public 
corrirr.ent  period  ended  on  March  23, 
1992.  EPA  received  no  comments.  This 
decision  constitutes  final  Agency  action 
and  there  is  no  Administrative  appeal. 
dates:  This  action  is  effective  as  of 
March  31,  1992. 

ADDRESSES:  Copies  of  the  petition  and 
all  pertinent  information  relating  thereto 
are  on  file  at  the  followmg  location: 
Environmental  Protection  Agency, 
Region  6.  Water  Management  Division, 
Water  Supply  Branch  (6W-SU),  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 
FOR  FURTHER  INFORMATfON  CONTACT: 
Oscar  Cabra.  jr.,  Chief  Municipal 
Facilities  Branch.  EP.\ — Region  6, 
telephone  (214]  655-7110,  (FTS)  255- 
7110. 

Mjron  O,  Knudson, 

Director.  Water  Management  Division  (6W). 

|FR  Doc.  92-7957  Filed  4-6-92;  8:45  am] 

SILLING  CODE  S56(>-50-*l 


[FRL-4120-8] 

Underground  Injection  Control 
Program,  Hazardous  Waste  Disposal 
Injection  Restrictions;  Petition  for 
Exemption— Class  I  Hazardous  Waste 
Injection;  Oxy  Petroctiemicals 
Company,  Corpus  Christ!.  TX 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  final  decision  on 

petition. 

SUMMARY:  Xotice  is  hereby  given  that  an 
exemption  to  the  land  disposal 
restrictions  under  the  1984  Hazardous 
and  Solid  Waste  A.iiendments  to  the 
Resource  Conservation  and  Recovery 
Act  has  been  granted  to  Oxy 
Petrochemicals  Company,  for  the  Class  1 
injection  wells  located  at  Corpus  Christi, 
Texas.  As  required  by  40  CFR  part  148, 
the  company  has  adequately 
danonsteated  to  the  satisfaction  of  the 
Environmental  Protection  Agency  by 
petition  and  supporting  documentation 
that,  to  a  reasonable  degree  of  certainty, 
there  will  be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decision  allows  the 
underground  injection  of  Oxy 
Petrochemicals  Company,  of  the  specific 
restricted  hazardous  waste  identified  in 
the  petition,  into  the  Class  1  hazardous 
waste  injection  wells  at  the  Corpus 
Christi,  Texas  facility  specifically 
identified  in  the  petition,  for  as  long  as 
the  basis  for  granting  an  approval  of  the 
petition  remains  valid,  under  provisions 
of  40  CFR  148,24.  As  required  by  40  CFR 
124.10,  a  public  notice  was  issued 


FOR  FURTHEI 

Oscar  Cabn 
Branch.  EP./^ 
655-7150,  (F 
MjTon  O,  Km 

D.Ttdar,  IVat 
[FR  Doc.  92-7 

BILLING  CODE  6 


FEDERAL  E 
MANAGEME 

iFEMA-937-C 

Texas;  Ame 
Major  Disas 

AGENCY:  Fee 

Managemen 

actiom:  Not! 

summary:  T 

of  a  major  d: 
Texas  (FEM, 
1992.  and  re! 

FOR  FURTHEI 

Neva  K.  EIli< 
Prograrr.s.  Ft 
Managemen 
20472  (202)  6 

notice;  The 

for  the  State 
1992,  IS  here 
following  an 
determined  t 
affected  by  t 
major  disast 
declaration  ( 

T>  !er  Connty  I 
(Cataiog  of  Fe 
B3.516.  Disastc 

Dated:  Marc 
Richard  W.  Kj 

Deputy  Assoc. 

PriJiirams  and 
^fa.1age.'^^ev^  i 
iKR  Doc.  93-71 
eiLLJNQ  cooc  r 
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February  3, 1992.  A  public  hearing  whm 
held  March  5, 1992.  and  the  public 
comment  period  ended  on  March  18, 
1992.  All  comments  have  been 
addressed  and  have  been  considered  in 
the  final  decision.  This  decision 
constitutes  final  Agency  action  and 
there  is  no  Administrative  appeal. 

DATES:  This  action  is  effective  as  of 
March  31. 1992. 

ADDilCSSCS:  Copies  of  the  petition  and 

all  pertinent  information  relating  thereto 
are  on  file  at  the  following  location: 
Environmental  Protection  Agency, 
Region  6.  Water  Management  Division, 
Water  Supply  Branch  (6W-SW),  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733 

FOR  FURTHER  INFORMATION  CO»*TACT 

Oscar  Cabra.  Jr.,  Chief  Water  Supply 
Branch.  EP./\— Region  6,  telephone  (214) 

fvS5-7]50,  (FTS)  255-7150, 
M>Ton  O  Knudson, 

D:riclnr,  iVater  Management  Division  [6WJ. 
\VR  One-  82-7958  Filed  4-6-92,  8-45  am) 

BILLING  CODE  6S6O-S0-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

iFEMA-937-DR) 

Texas;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Eniergenry 
Management  Agency. 

ACTION;  Notice. 

summary:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 
Texas  (FEMA-937-DR),  dated  March  20, 
1992,  and  related  determinations, 
FOR  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472  (202)  64&-3614. 

NOTICE:  The  notice  of  a  ma)or  disaster 
for  the  State  of  Texas,  dated  March  20. 
1992,  IS  hereby  amended  to  mclude  the 
followmg  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  20,  1992: 

Tyler  County  for  Individual  Assistance 

(Catalos  of  Federal  Domestic  Assistance  No 
63,516.  Disaster  Assisiance,) 

Dated:  March  30.  1992. 
Richard  W.  Krimm. 

Deputy  Assftciate  Director.  Slate  and  Local 
PrDgram.t  and  Support.  Fedcra!  Emergency 
Managentent  .^gertcy 

[ra  Doc.  92-7930  Filed  ^MMJa  8  45  8mJ 

PILUNO  COM  (71»-<»-M 


(FEMA-037-OR) 

Texas;  Amendment  to  Notice  of  a 
Ma)or  Disaster  Declaration 

AQEMCr:  Federal  Fjnergency 
Manaifement  Agency 
ACnOM:  Notice 

summary:  This  notice  aniends  the  notice 
of  a  major  diMster  for  the  State  of 
Texas  [FEMA-937-DR).  dated  Marcb  20 
1992,  and  related  determinations 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott  Disaster  Aasistance 
Programs.  Federal  Emergency 
.Management  Agency,  Washmgtan  DC 
20472  (202)646-3614, 
NOTICE:  Notice  is  hereby  given  that  the 
incident  period  for  this  disaster  is  closed 
effective  March  30,  199: 

(Catalog  of  Fetiersl  Domestic  .^.ssistancc  No. 
83,5ia,  Disaster  .^.sgistance-i 

Dated:  March  30,  1992 
Richard  W.  Krimm. 

Dt'pury  Associate  D:~Pctor  Slore  and L'x.vl 
Programs  and  Support  Federal  Emergency 
Management  Agency 

\FR  Doc,  92-7931  Filed  4~^-92.  R  I?  htv.] 
BILLMO  coot  >71«-02-« 

fFEMA-930-DR] 

Texas;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Texas  (FEMA-930-DR),  dated, 
December  6.  and  related  detenninabons 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott  Disaster  Assistanrp 
Programs,  Federal  Emergency 
Management  AgerK-y,  Washington,  DC 
20472(2021  646-3614, 
NOTiCE:  The  notice  of  a  major  disaster 
for  the  State  of  Texas,  dated  December 
26,  1991,  18  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  6,  1991 

Brazoria  County  for  Public  Assistance. 

(Already  designated  for  Individual 

As8istar>ce,) 
Catalog  of  Federal  Doraestic  .Assis^fitre 
No  83.516,  Disaster  Assistance  ) 

Dated:  March  SO,  1992 
Richard  W.  Krimm, 

Deputy  Associate  Director.  State  and  Local 
Programs  and  Support.  Federal  EmergmKj 
A  fan  agement  Agency. 
IFR  D«>c.  92-7952  Filed  4-6-92.  S45  am; 
«LL>«M  COOe  (711 


fFEMA-aSS-OR) 

Vermont;  Amendment  to  a  Major 
Disaster  Declaration 

AOENCV:  Ffders!  Flme-^sen^' 

Mjii,-iici-T>ent  Agencj'. 

ACTiO»t:  Notice, 


BUMMAf^:  This  notice  amenda  the  notice 
of  a  major  disaster  for  the  State  of 
Vermont  rFEMAQ-^^-DR).  dated  Mardi 

18  1992  and  rf^fi'^d  de'erminations. 

FOR  FURTHER  INFORMATION  COWTACT: 

Neva  K.  EiH'",  "i  .',,i.<-'c:  .'\h.i9istance 
Programs,  Feotrr.    i  :;,i  :v<':n'^' 
Management  Agi  r.i  \    W  d^'ington,  DC 

204-2  f202)64f>-..i^-;4 

NOTICE:  The  notice  of  a  majcT  UiSabier. 
for  the  State  of  Vermont  dated  March 
18, 1992,  ia  berebjr  amended  to  inc'  >  !e 
the  following  areas  among  those  ' 
detennined  to  have  tx'pn  ad-.'p'M'n 
affected  by  the  vh'Hfi:''.\,v't'  deCir-KU  a 
major  disaster  in  t';p  f^  s:dent  in  his 
declaration  ui  M<-.ri:,.j,  \H  'My2; 

CMttenden  Crkinty  f,»r  l:i<1"i  ■■:,•).  ,'•'  ^RsistHrtr* 
and  Puiilic  .^iLsistrfrtcf- 

(Catak>)j  iif  Ferie- <  [ >'t  '^tic  Assistance  No. 
B3.$1S.  D)»aKter  Assistants.) 

Dated:  March  23, 1992. 

G.-arit  C  Peterson, 

Associate  Dirsclor.  State  and  Lorn '  Pmv-^imt 
and  Support  Federal  Emergency 
Management  Agency. 
[FR  Doc  fl2-'^i4  Filpd  4-S-92;  8:45  amj 


Senior  Executive  Service  P»rformArvce 
Review  Board  Memt>©ri 

ACTK>»r  Last  of  members'  namea. 

SUMMARY  This  notice  lists  the  rn-res  of 
the  member*  of  the  Federal  F.merR«mcy 

Management  A^nrv  (FFMAi  Sfntor 
FAecutive  Ser\'ice  Pe-''::-'-  :::;i.e  Kpvk  w 
Board,  which  board  ^^'l1  estah!;shpd 
pursuant  to  5  U.S.C.  4314(c)(4). 

Memberr  Richard  W  Krimm  C  C!ht 
liollister  John  D.  Hwang-  Stevr  M 
Gaddy:  Edward  M   VV«i.   Ri'-h«rd  H 
Strome;  Craig  S.  V\u',.gu.  katherm*  ii 
Shannon. 

TOM  «l»tTMER  INFOWMATION  COtfTACT. 

Denise  R,  Vechmk,  F.Tfcutive 
Coordinator.  Office  of  Human  Reaoorces 
Management.  Feaerai  Fknerjjency 

Management  A^'t  '-i--,,  ,s<xi  C  Street  SW__ 
Washington.  DC  2f>4'2,  (202)  64*-3040. 
Patriae  M   Cormle> 

Cty^rrol  Cmrmm 

[FR  Doc,  9;-7V03  Fikd  4-*-«l,  h,-*5  ami 

•UXMO  COOC  •.tt»4*4 
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FEDERAL  TRADE  COMMISSION 

(Dkt.  C-33761  I 

American  Env:ro  Products.  Inc  .  e!  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  Order. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competiticn.  this  consent 
order  prohibits,  among  other  things,  a 
California-based  disposable  diapers 
company  and  its  corporate  officers  from 
making  unsubstantiated  degradability  or 
environmental  benefit  claims  for  any 
plastic  product  or  plastic  packaging  in 
the  future. 

DATES:  Complaint  and  Order  issued 
Mar'-h  19  1992.' 

FOR  FURTHER  INFORMATION  CON-^ACT: 

Michael  Dershowitz,  FTC/S--i002, 
Washingtnn  DC  20580  f3021  32&-3158. 
SUPPLEME?^TARY  INFORMATION:  On 

Tuesday.  September  10. 1991.  there  was 
published  in  the  Federal  Register,  56  FR 
46184,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  American 
Enviro  Products,  Inc.,  et  al,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Ihterprets  or 
applies  sec.  5,  38  Stat.  719,  as  amended;  15 
U.S.C.  45) 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  92-7940  Filed  4-«-92;  8:45  am] 

9ILUNQ  CODE  STSCMil-M 

(Dkt  C-3375]  I 

Newtron  Products  Compary.  inc  ,  et 
al.;  Prohibited  Trade  Practices,  and 

Affirrrative  Corrective  Act;ons 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


summary:  In  settlement  of  alleged 
vioiations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  an 
Ohio  company  and  its  principals  from 
making  any  representations  regarding 
the  performance  characteristics  of  any 
air  cleaning  product,  unless  it  possesses 
competent  and  reliable  evidence  to 
substantiate  those  claims. 
DATES:  Complaint  and  Order  issued 
March  16, 1992. » 

FOR  FURTHER  INFOP'-aton  CONTACT: 
Joel  Winston,  FTC/S-1002,  Washington, 
DC  20580.  (2021  326-3153. 
SUPPLEMENTARY   nfopmation: On 
Friday,  Septemoer  u,  1991,  there  was 
published  in  the  Federal  Register  56  FR 
46618,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Newtron 
Products  Company,  Inc.,  et  al.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6.  38  Slat.  721;  15  U.S.C.  46.  Interprets  or 

applies  sec.  5,  38  Stat.  719,  as  amended;  15 

U.S.C.  45) 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  92-7939  Filed  4-6-92;  8:45  am] 

BILUNG  COOe  67SO-01-« 


DEPARTMENT  OF  HEALTH  AND 

HUM  A  "-J  SERVICES 

Cente's  'G.'  Disease  Control 
[O'og-a"'  Arr-ource'^e''~*  No  S''3i 

Gran's  for  Injury  Control  Research 
Ce-'ers  and  Injury  Control  Research 

P':q-3-r-  Proiec'  Grants;  Availability  of 

Fu."J3  'c  Fiscal  '.'ear  1993 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  the  Nation's  prevention  agency, 
announces  that  grant  applications  are 
being  accepted  for  Injury  Control 
Research  Centers  (ICRCs)  and  Injury 
Control  Research  Program  Project 


'  Copie*  of  the  Complaint  and  the  Decision  and 
Oder  are  available  form  the  Commission's  Public 
Reference  Branch.  H-130.  6th  Street  a  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20580. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  6th  Street  A  Pennsylvania 
Avenue.  NW..  Washington.  DC  20560. 


Grants  (RPPGs).  The  Public  Health 
Service  fPHS)  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHSD-led  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  l:,fe.  This 
announcement  is  related  to  the  priority 
areas  of  Violent  and  Abusive  Behavior 
and  Unintentional  Injuries.  (For  ordering 
a  copy  of  Healthy  People  2000,  see  the 
section  where  to  obtain  additional 
information.) 

Authority 

This  program  is  authorized  under 
sections  301  and  ,391  (b)  of  the  Public 
Health Ser.ice  Act  (42  U.S.C.  241  and 
280(b)).  Program  regulations  are  set  forth 
in  title  42  of  the  Code  of  Federal 
Regulations,  part  52. 

Eligible  .Applicants 

Eligible  applicants  include  all 
nonprofit  and  for-profit  organizations. 
Thus,  universities,  colleges,  research 
institutions,  hospitals,  and  other  public 
and  private  organizations,  state  and 
local  health  departments  and  small, 
minority  and/or  women-owned 
businesses  are  eligible  for  these  grants. 
Current  holders  of  CDC  injury 
prevention  research  center  grants  and 
injury  control  research  program  project 
grants  are  eligible  to  apply. 

Availability  of  Funds 

Approximately  $1.2  million  is 
expected  to  be  available  in  Fiscal  Year 
1993  to  fund  approximately  two  to  four 
center  awards  and/or  research  program 
project  awards  for  up  to  five  years.  The 
amount  of  funding  actually  a\ai!ab!e 
may  vary  and  is  subject  to  change. 
Beginning  award  dates  for  each 
submission  are  shown  in  the  "Receipt 
and  Review"  section  of  this 
announcement.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds.  New  center 
grant  awards  will  not  exceed  S600.0OO 
per  year  (total  of  direct  and  indirect 
costs),  new  research  program  project 
awards  will  not  exceed  $350,000  per 
year  (total  of  direct  and  indirect  costs) 
and  supplmenta!  funding  awards  will 
not  exceed  $225,000  per  year  (total  of 
direct  and  indirect  costs). 

Purpose 

The  purposes  of  this  program  are; 

A.  To  support  injury  prevention  and 
control  research  on  priority  issues  as 
dehneated  in:  Healthy  People  2000; 
Injury  in  America;  Injury  Prevention: 
Meeting  the  Challenge;  and  Cost  of 
Injury:  A  Report  to  the  Congress. 
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(Information  on  these  reports  may  be 
obtained  from  the  individuals  listed  in 
the  section  where  to  obtain  additional 
information]; 

B.  To  integrate  the  disciplines  of 
engineering,  medicine,  health  care. 
public  health,  criminal  justice, 
behavioral  and  social  sciences,  and 
others,  in  order  to  prevent  and  control 
injuries  m.ore  effectively: 

C.  To  identify  and  evaluate  current 
and  new  interventions  for  the 
prevention  and  control  of  injuries; 

D.  To  support  ICRCs  which  will 
develop  an  m-depth  approach  to  injury 
control  research  and  training; 

E.  To  bring  the  knowledge  and 
expertise  of  ICRCs  to  bear  on  the 
development  of  effective  public-  and 
private-section  programs  for  injury 
prevention  and  control; 

F.  To  help  make  available  the 
expertise  of  academic  institutions  for 
the  evaluation  and  improvement  of 
injury  prevention,  surveillance,  and 
control  programs  instituted  and  carried 
out  by  Federal,  state  or  local 
government  and  private-sector 
organizations; 

G.  To  support  RPPHs  which  will  focus 
several  interdisciplinary  research 
projects  on  a  particular  phase  of  injury 
(See  Definitions,  item  C,  section  in  the 
program  announcement  contained  in  the 
application  kit),  a  cause  of  injury,  or  a 
population  segment  affected  by  injury; 
and 

H.  To  facilitate  injury  control  efforts 
within  a  geographic  region  supported  by 
various  governmental  agencies. 

Program  Requirements 

A.  Esseniial  Requirements  for  ICRCs 

1.  New  applicants  should  show 
expertise  in  at  least  one  of  the  three 
phases  of  injury  control  (prevention, 
acute  care,  or  rehabilitation)  and 
provide  specific,  time-framed  plans  to 
support  research  in  all  three  phases  by 
the  second  or  third  year  of  the 
applicant's  project  period. 

2.  Applicants  should  describe  ongoing 
injury-related  research  projects  or 
control  activities  currently  supported  by 
other  sources  of  funding. 

3.  Applicants  should  provide  a 
director  who  has  specific  authority  and 
responsibility  to  carry  out  the  project. 
The  director  should  report  to  an 
appropriate  institutional  official,  e.g. 
dean  of  a  school  or  vice  president  of  a 
university. 

4.  Applicants  should  demon.strate 
experience  in  successfully  conducting 
evaluating,  and  publishing  injury 
research  and/or  designing, 
implementing,  and  evaluating  mjury 
cor.trol  programs. 


5.  Applicants  should  provide  evidence 
of  effective  and  well-defined  working 
relationships  with  outside  agencies  and 
other  entities  which  will  ensure 
implementation  of  the  proposed 
activities 

6.  Applicant.?  should  provide  evidence 
m  involvement  of  specialists  or  expert  in 
medicine,  health  care,  engineering, 
epidem.iolog\',  behavioral  and  social 
sciences,  and  public  health,  with  a 
specific,  time-framed  plan  of  expansion 
to  include  biomechanics  and  health 
policy  and  m.anagement.  These  will  be 
considered  the  core  disciplines  and 
fields  for  ICRCs 

7.  Applicants  should  have  an 
established  curricula  and  graduate 
training  programs  in  disciplines  relevant 
to  injury  control  (for  example, 
epidemiology,  biomechanics,  safety 
engineering,  traffic  safety,  behavioral 
sciences,  and  economics). 

8.  Apphcants  should  have  established 
methods  and  the  capacity  for 
disseminating  the  injury  control 
research  findings,  translating  them  into 
interventions,  and  evaluating  their 
effectiveness. 

9.  Applicants  should  have  an 
estabhshed  relationship,  demonstrated 
by  letters  of  agreement,  with  injury 
prevention  and  control  programs  or 
injury  surveillance  programs  being 
carried  out  in  the  state  in  which  the 
ICRC  is  located.  Cooperafion  with 
governmental  programs  is  required; 
cooperation  with  private-section 
programs  is  encouraged.  Special 
emphasis  should  also  be  given  to 
establishing  cooperative  relationships 
with  any  adjacent  states  having  CDC- 
funded  injury  control  capacity-building, 
incentive,  or  surveillance  grants  and 
other  state  and  local  health  departments 
who  may  not  currently  have  CDC 
support  for  injury  activities. 

B.  Essential  Requirements  for  RPPGs 

1.  Applicants  should  show  expertise 
in  the  phases  or  disciplines  of  injury 
control  which  the  research  program 
addresses.  RPPG  applicants  should  also 
provide  specific  time-framed  objectives 
for  their  research,  covering  all  years  of 
the  proposed  project. 

2.  The  director  must  have  specific 
authority  and  responsibility  to  carry  out 
the  project  and  must  report  to  an 
appropriate  level  university  official,  e.g. 
dean  of  a  school  or  department 
chairperson. 

3.  The  investigators  must  have 
demonstrated  experience  in  successfully 
conducting,  evaluating,  and  publishing 
injury  research,  and/or  designing, 
implementing,  and  evaluating  mjury 
control  programs. 


4.  The  applicant  must  describe 
effective  and  well-defined  working 
relationships  with  outside  agencies  and 
other  entities  which  can  ensure 
implementation  of  proposed  activities. 

5.  The  applicant  must  specify 
mechanisms  for  linking  the  injury 
control  research  findings  with  public 
health  (i.e.  state  and  local  organizations) 
and  other  intervention  efforts  to 
facilitate  rapid  translation, 
dissemination,  and  application  of 
research  findings  preferably  within 
three  years  of  inception. 

6.  Applicants  should  clearly  describe 
and  be  able  to  demonstrate  how  several 
proposed  multiple  research  projects 
interrelate  and  complement  each  other. 
Outcome  objectives  of  the  research 
should  be  stated  such  that 
accomplishments  clearly  reflect 
elements  of  each  individual  project 
within  the  RPPG. 

7.  The  applicant  must  specify  how 
each  individual  project  and  the  program 
as  a  whole  will  be  evaluated. 

Grant  funds  will  not  be  made 
available  to  support  the  provision  of 
direct  care.  Studies  may  be  supported 
which  evaluate  methods  of  care  and 
rehabilitation  for  potential  reductions  in 
injury  effects  and  costs.  Studies  can  be 
supported  which  identify  the  effect  on 
injury  outcomes  and  cost  of  systems  for 
pre-hospital,  hospital,  and  rehabilitative 
care  and  independent  living.  Eligible 
applicants  may  enter  into  contracts, 
including  consortia  agreements  (as  set 
forth  in  the  PHS  Grants  Policy 
Statement,  dated  October  1, 1990.  as 
amended),  as  necessary  to  meet  the 
requirements  of  the  program  and 
strengthen  the  overall  application.  In 
general,  consortia  agreements  would  be 
carried  out  with  entities  located  In  the 
same  state,  an  adjacent  state  or  the 
same  regional  grouping  of  states. 

Evaluation  Criteria 

Applications  may  be  evaluated 
through  a  three  step  review  process.  The 
first  review  may  be  conducted  with  a 
screening  of  the  applications  by 
reviewers  from  the  Injury  Research 
Grants  Review  Committee  (IRGRC)  to 
eliminate  non-responsive  and  non- 
competitive applications  from  further 
review.  The  second  review  will  be  a 
peer  evaluation  of  the  scientific  and 
technical  merit  of  the  application.  The 
final  review  will  be  conducted  by  senior 
Federal  staff,  who  will  consider  the 
results  of  the  peer  review  together  with 
program  need  and  relevance.  Awards 
will  be  made  based  on  merit  and 
priority  score  ranking  by  the  IRGRC. 
program  review  by  senior  Federal  staff, 
and  the  availability  of  funds. 
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A.  Review  by  the  Injury  Research 
Grants  Review  Committee  (JRGRC) 

Peer  review  of  ICRC  grant 
applications  will  be  conducted  by  the 
IRGRC,  which  may  recommend 
approval  as  an  ICRC,  approval  as  an 
RPPG  or  disapproval  based  on  the  intent 
of  the  application.  Site  visits  may  be  a 
part  of  this  process.  Factors  to  be 
considered  by  IRGRC  include: 

1.  The  degree  to  which  the  applicant 
possesses  the  requirements  described  in 
the  section  Program  Requirements  and 
the  fit  they  make  with  the  specific  aims 
of  the  injury  program. 

2.  The  overall  match  between  the 
applicant's  research  and  where 
applicable,  training  objectives,  and 
those  listed  in  national  program 
priorities  as  referenced  in  the 
Background  section  of  the  program 
announcement  contained  in  the 
application  kit. 

3.  The  scientific  and  technical  merit  of 
the  overall  application  to  include  the 
significance  and  originality  of  the 
proposed  research. 

4.  The  adequacy  of  the  framework  for 
managing  and  coordinating  the  overall 
program  and  its  component  parts. 

5.  The  extent  to  which  the  evaluation 
plan  will  allow  for  the  quantitative 
measurement  of  progress  toward  the 
achievement  of  stated  objectives  that 
relate  to  the  proposed  program  design, 
approaches,  and  methodologj', 

6.  Quahfications,  adequacy,  and 
appropriateness  of  personnel  to 
accomplish  the  proposed  activities. 

7.  The  degree  of  commitment 
measured  in  terms  of  injury  control 
personnel,  facilities,  and  activities 
supported  by  other  funding  sources  and 
the  likelihood  that  this  commitment  will 
be  sustained  or  expanded  in  future 
years. 

8.  The  degree  of  commitment  and 
cooperation  of  other  interested  parties 
as  evidenced  by  letters  detailing  the 
nature  and  extent  of  this  commitment 
and  cooperation.  Specific  letters  of 
support  or  understanding  from 
appropriate  governmental  bodies  must 
be  provided  with  the  application. 

9.  The  soundness  of  the  budget  for  the 
proposal  in  terms  of  adequacy  of 
resources  and  their  allocation. 

10.  Progress  thus  far  made,  if  the 
applicant  is  submitting  a  competitive 
renewal  application.  Special 
consideration  may  be  given  to  existing 
ICRCs  who  have  documented  success 
against  the  workplan  developed  during 
the  previous  project  periods,  who  are 
recompeting  and  where  the  applicant 
ICRC  or  RPPG  has  an  appropriate 
organizational,  and  reporting 


relationship  within  the  applicant 
institution. 

11.  A  description  of  plans  to  secure 
additional  resources  and  support  other 
than  this  grant. 

B.  Review  by  Senior  Federal  Staff 

Further  review  will  be  conducted  by 
senior  Federal  staff.  Factors  to  be 
considered  will  be: 

1.  The  results  of  the  peer  review. 

2.  The  significance  of  the  proposed 
activities  as  they  relate  to  the 
achievement  of  national  objectives. 

3.  National  needs  and  geographic 
balance.  Because  there  were  no  ICRCs 
were  funded  during  fiscal  year  1389  and 
1990  in  Federal  regions  II.  V.  VI,  VII. 
approved  ICRC  or  RPPG  proposals  from 
states  in  these  regions  may  be  accorded 
special  consideration. 

4.  Overall  distribution  of  the  thematic 
focus  of  competing  appHcations,  the 
overall  balance  of  the  program  in 
addressing  the  three  phases  of  injury 
control  (prevention,  acute  care  and 
rehabilitation),  the  control  of  injury 
among  populations  who  are  at  increased 
risk,  including  minority  groups,  the 
elderly  and  children;  the  major  causes  of 
intentional  and  unintentional  injury;  and 
major  disciplines  of  injury  control  (such 
as  biomechanics  and  epidemiology). 

5.  Budgetary  considerations. 

8.  Plans  to  attract  additional  resources 
and  support  for  the  project. 

C.  Applications  for  Supplemental 
Funding 

Competing  Supplemental  grant 
awards  may  be  made  when  funds  are 
available,  to  support  research  work  or 
activities  not  previously  approved  by 
the  IRGRC.  Supplementary  funding  may 
be  sought  for  either  injury  research 
grants,  or  Injury  Control  Research 
Center  (ICRC)  grants  and  Research 
Program  projects  (RPPG)  grants. 
Applications  should  be  clearly  labelled 
to  denote  their  status  as  requesting 
supplemental  funding  support.  These 
applications  will  be  reviewed  by  the 
IRGRC  and  the  secondary  review  group. 

D.  Continued  Funding 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  availability  of  funds  and  the 
following  criteria: 

1.  The  accomplishments  of  the  current 
budget  period  show  that  the  applicant's 
objectives  as  prescribed  in  the  yearly 
workplans  are  being  met; 

2.  The  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

3.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives; 


4.  The  evaluation  plan  allows 
management  to  monitor  whether  the 
methods  are  effective  by  having  clearly 
defined  process,  impact,  and  outcome 
objectives,  and  the  applicant 
demonstrates  progress  in  implementing 
the  evaluation  plan: 

5.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable,  and  consistent  with  the 
intended  use  of  grant  funds;  a.nd 

6.  Progress  has  been  made  in 
developing  cooperative  and 
collaborative  relationships  with  injury 
surveillance  and  control  programs 
implemented  by  state  and  local 
governments  and  private  sector 
organizations. 

E.0. 123''2  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372,  entitled  Inter-Govemmental 
Review  of  Federal  Programs. 

Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.136. 

Application  Submission  and  Deadlines 

A.  Preapplicatjcn  Letter  of  Intent 

Although  it  is  not  a  prerequisite  to 
apply,  potential  applicants  are 
encouraged  to  submit  a  nonbinding 
letter  of  intent  to  apply  to  the  Gran's 
Management  Officer  (whose  address  is 
given  in  this  section  Item  B).  It  should  be 
postmarked  no  later  than  two  months 
prior  to  the  submission  deadline 
(December  1, 1992  for  February  1, 1993 
submission  deadline).  The  letter  should 
identify  the  announcement  number 
being  responded  to,  indicate  the 
submission  deadline  which  will  be  met, 
indicate  whether  the  application  is  for 
an  ICRC  or  an  RPPG,  name  the  principal 
investigator,  and  specify  the  injury 
control  theme  of  the  proposed  center  or 
program  (e.g.,  acute  care,  biomechanics, 
epidemiology,  prevention,  intentional 
injury  or  rehabilitation).  The  letter  of 
intent  does  not  influence  review  cr 
funding  decisions,  but  it  will  enable 
CDC  to  plan  the  review  more  efficiently. 

B.  Applications 

Applicants  from  academic  institutions 
and  the  private  sector  should  use  Form 
PHS-390  (Rev.  9-91)  and  adhere  to  the 
ERRATA  Instruction  Sheet  for  pHS-398 
contained  in  the  Grant  Application  Kit. 
State  and  local  government  applicants 
may  use  PHS-5161,  however  FHS  398  is 
preferred.  The  narrative  section  for  each 
project  within  an  ICRC  or  an  RPPG 
should  not  exceed  25  typewritten  pages.^ 
Refer  to  section  4,  page  10.  of  PHS-398 
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instruction  for  description  of 
specifications  for  font  type  and  size. 
Applications  not  adhering  to  these 
specifications  may  be  returned  to 
applicant.  Applicants  using  Form  PHS- 
398  should  submit  an  original  and  five 
copies  and  applicants  using  Form  PHS- 
5161-1  should  submit  an  original  and 
two  copies  of  the  application  to  Henry  S. 
Cassell.  Ill,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control.  255  East  Paces 
Ferry  Road  .\E.,  room  300,  Mailstop  E- 
14.  Atlanta,  Georgia  30305. 

C.  Deadlines 

Applications  shall  be  considered  as 
meeting  the  deadline  above  if  they  are 
either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  peer  review  committee.  Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 

Applications  which  do  not  meet  the 
criteria  in  Cl.  or  C2.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant. 

D.  Receipt  and  Review  Schedule 

This  is  a  continuous  announcement, 
consequently,  these  receipt  dates  will  he 
ongoing  until  further  notice.  The 
proposed  timetables  for  receiving 
applications  and  awarding  grants  is  as 
follows: 


Receipt  of 

new/revised/ 

Suppiementa- 
~f  cof^petitive 

renewal 
applications 


Initiai 
review 


Feb.  1,  1993 

Future  receipt 
dates  are  as 

follows: 
February  1  .... 


May.. 


May.. 


Earliest 
award  date 


Sept.  1993. 


Sept. 


Where  to  Obtain  Additional  Information 

To  receive  additional  written 
information  call  {404)  332-4,%l.  You  will 
be  asked  to  leave  your  name,  address 
and  phone  number,  and  will  need  to 
refer  to  Announcement  Number  913.  You 
will  recei\e  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms. 

If  you  have  questions  after  reviewing 
'he  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Lisa 


Tamaroff,  Grants  Management 
Specialist,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control,  255 
East  Paces  Ferry  Road,  NE„  Mailstop  E- 
14.  Atlanta.  Georgia  30305,  (404)  842- 
6796.  Programmatic  technical  assistance 
may  be  obtained  from  Howard  Hill, 
Project  Officer,  National  Center  for 
Environmental  Health  and  Injury 
Control,  Centers  for  Disease  Control, 
1600  Clifton  Road,  NE.,  Mailstop  F-36. 
Atlanta.  Georgia  50333,  (404)  48&-4265. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington.  DC  20402-9325  (Telephone 
(202)  783-3238). 

Dated:  April  1. 1992. 
Robert  L.  Foster, 

Acting  Director,  Office  of  Program  Support, 

Centers  for  Disease  Control. 

(FR  Doc.  92-7893  Filed  4-6-92;  8:45  am] 

BILLING  CODE  4160-1»-M 


Food  and  Drug  Administration 

Pilot  Clinical  Pharmacology  Training 
Program;  Availability  of  Grant;  Request 
for  Applications 

agency:  Food  and  Drug  Administration, 

iliiS 

ACTION:  .Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA).  Center  for  Drug 
Evaluation  and  Research  (CDER).  is 
announcing  a  pilot  program  to  support  a 
grant  for  the  establishment  of  a  clinical 
pharmacology  training  program.  The 
purpose  of  the  grant  is  to:  (1)  increase 
the  number  of  trained  biomedical 
scientific  personnel  in  clinical 
pharmacology,  and  (2)  establish  a 
clinical  pharmacology  training  program 
at  a  medical  school  currently  without 
such  a  program.  FDA  intends  to  award 
one  grant  for  up  to  $750,000  in  total 
Federal  costs  (direct  and  indirect  costs) 
per  annum  for  up  to  5  years. 
Applications  exceeding  this  amount  will 
be  considered  nonreponsive  and  will  be 
returned.  Applicants  may  submit  an 
application  under  this  announcement. 
This  notice  is  subject  to  the  availability 
of  funds. 

DATES:  Applications  must  be  received 
by  4  30  p  m.  on  June  8, 1992. 

ADDRESSES:  Application  forms  are 
iuaiiable  from,  and  completed 
applications  should  be  submitted  to: 
Ri;!)ert  L  Robins,  State  Contracts  and 
Assistance  Agreements  Branch  (HFA- 


520),  Food  and  Drug  Administration, 
Park  Bldg,,  rm.  3-20.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-6170. 
Note:  Applications  hand-carried  or 
commercially  delivered  should  be 
addressed  to  Park  Bldg,.  rm,  3-20. 12420 
Parklawn  Dr  ,  Rockville,  MD  20857. 

f-"OR  rjRTKER  (NFORMA'sON  CONTAtrT: 
fNcgdi  uiiiig  ihc  auil liiiis li  a  11  \  c  aiiu 

financial  management  aspects  of  this 
program:  Robert  L.  Robins  (address 
above). 

Regarding  the  programmatic  aspects 
of  this  pharmacology  training  program: 
Mr.  Robert  Linkous.  Center  for  Drug 
Evaluation  and  Research  (HFD-50). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857,  301- 

SUPPLEMENTAR>  INFORMATION    tT)A  Will 

support  the  clinical  pharmacology 
training  covered  by  this  notice  under 
section  2(a)  of  Public  Law  102-222.  The 
Public  Health  Service  (PHS)  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  the 
publication  "Healthy  People  2000." 
Potential  applicants  may  obtain  a  copy 
of  "Healthy  People  2000"  (full  report. 
Stock  No.  017-001-00474-0)  or  "Healthy 
People  2000"  (summary  report.  Stock  No. 
017-001-O0473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington,  DC  20402-9325,  202-783- 
3238. 

I.  Background 

There  is  currently  a  nationwide 
shortage  of  trained  clinical 
pharmacologists.  This  shortage  limits 
the  number  of  clinical  pharmacologists 
trained  in  drug  development  and 
regulatory  science  whose  availability 
would  promote  public  health,  improve 
the  quality  and  speed  of  the  approval 
process,  and  accelerate  the  development 
of  new  drugs  in  this  country.  This  pilot 
program  will  increase  the.availability  of 
pharmacology  training  in  this  country 
and  help  alleviate  the  shortage  of 
trained  biomedical  personnel.  This  grant 
is  intended  to  establish  such  a  program 
at  a  medical  school  currently  without 
such  a  clinical  pharmacology  training 
program. 

II.  Research  Goals  and  Objectives 

The  goal  of  the  grant  is  to  establish  a 
clinical  pharmacology  training  program 
at  an  appropriate  medical  school 
currently  without  a  clinical 
pharmacology  program.  Clinical 
pharmacology  activities  in  such  a 
program  would  include,  but  not  be 
limited  to,  studies  of  drug  action  at  the 
cellular  and  molecular  levels, 
pharmacokinetics, 
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pharmacoepidemiology,  dnig 
metabolism,  drug  development  and 
regulation,  drug  action  in  human  disease 
states,  clinical  trials,  and  therapeutics. 
The  research  and  training  activities  will 
help  establish  links  for  the  exchange  of 
ideas  and  new  information  between 
practitioners  and  investigators  who 
study  drugs  in  the  laboratory.  The 
potential  program  should  offer  clinical 
activities  that  would  include,  bat  not  be 
Umited  to,  consultations  and  training  in 
clinical  pharmacology  and  toxicology, 
graduate  courses  in  drug  development/ 
protocol  design,  a  rotation  through  a 
clinical  pharmacokinetics  laboratory, 
and  op*icnol  participation  in  a  drug 
studies  unit. 

in.  Repo.'ting  Requirements 

A  program  progress  report  and  a 
Financial  Status  Report  {SF-269)  are 
required.  An  original  and  two  copies  of 
these  reports  shall  be  submitted  to 
FDA's  Grants  Management  Officer 
v.nthin  90  days  of  ihe  budget  expiration 
date  of  the  grant.  Failure  to  file  the 
Financial  Status  Report  (SF-269)  in  a 
timely  fashion  will  be  grounds  for 
suspension  or  termination  of  the  grant. 
Program  progress  reports  will  be 
required  semiannually.  A  final  program 
progress  report,  Financial  Status  Report 
(SF-269)  and  Invention  Statement  must 
be  submitted  within  90  days  after  the 
expiration  of  the  project  period  as  noted 
on  the  Notice  of  Grant  Award. 

Program  monitoring  of  the  grantee 
raay  be  conducted  on  an  ongoing  basis, 
and  written  reports  will  be  done  at  least 
annually  by  the  project  officer.  The 
monitoring  may  be  in  the  form  of 
telephone  conversations  between  the 
project  officer/grants  management 
specialist  and  the  principal  investigator 
ard/or  a  site  visit  with  appropriate 
officials  of  the  grantee  organization.  The 
results  of  these  reports  will  be  duly 
recorded  in  the  official  grant  file  and 
may  be  available  to  the  grantee  upon 
request. 

IV.  Mechanism  of  Support 

A.  Award  Instrument 

Support  for  this  program  will  be  in  the 
form  of  a  grant.  This  award  will  be 
subject  to  all  policies  and  requirements 
of  45  CFR  part  74.  The  regulations 
promulgated  under  Executive  Order 
12372  do  not  apply  to  this  program. 

B.  Eligibility 

This  grant  is  open  to  any  institution  of 
higher  education  with  an  estabhshed. 
fully  accredited  college  of  medicine 
which  is  currently  without  a  clinical 
pharmacology  program.  Those 


applications  deemed  ineligible  will  be 
returned. 

C  Length  of  Support 

The  length  of  support  will  be  5  years. 
Funding  beyond  the  first  year  will  be 
noncompetitive  and  will  depend  on:  (1) 
Performance  during  the  preceding  yean 
and  (2)  the  availability  of  Federal  fiscal 
year  appropriations. 

D.  Funding  Plan 

The  award  will  depend  on  the  quality 
of  the  applications  received  and  the 
availability  of  Federal  funds  to  support 
this  project. 

V.  Review  Procedures  and  Criteria 

A.  Review  Procedures 

Applications  will  undergo  a  peer 
review  by  a  competitive  review  panel 
with  the  final  funding  decision  made  by 
the  Commissioner  of  Food  and  Drugs. 

B.  Review  criteria 

Applications  sent  out  for  peer  review 
will  be  evaluated  according  to  the 
following  weighted  criteria; 

1.  Clinical  and  Research  Facilities 

The  program  should  be  based  in  a 
fully  accredited  medical  school  and 
should  have  documented  access  to, 
preferably,  a  number  of  local  hospitals 
with  a  total  of  at  least  1.000  beds.  A 
greater  number  of  hospitals  and  beds 
will  provide  a  greater  diversity  of 
clinical  experiences,  ultimately 
benefiting  the  program.  These  hospitals 
would  ideally  include  sizable  pediatric 
or  orphan  disease  programs  because 
pediatric  and  orphan  drug  dosing  issues 
are  of  particular  concern  and  have  not 
been  adequately  studied.  The  applicant 
should  also  address  the  adequacy  of 
laboratory  space,  office  space, 
additional  resources  and  equipment 
available  for  this  program.  This  will 
ensure  that  the  program  has  access  to 
facilities  and  state-of-the-art  equipment 
to  adequately  assesses  products  utilized 
in  a  variety  of  situations,  including 
instrumentation  that  can  be  used  to 
monitor  dug  distribution  (40  points); 

2.  Current  Curriculum  and  Training 
Available  to  the  Program 

The  applicant's  institution  should  be 
able  to  show  how  this  clinical 
pharmacology  program  will  be  devised 
and  integrated  into  an  existing 
curriculum,  which  should  be  described 
in  detail.  This  curriculum  should  include, 
but  not  be  limited  to,  clinical  medicine 
basic  medical  sciences,  residency 
training  programs,  hospital  services, 
regulatory  science,  undergraduate 
medical  education,  and  drag 


development/protocol  design  (20 
points); 

3.  Personnel  and  Technical  Capability 

The  research  experiences,  training, 
and  competence  of  the  faculty  and 
support  staff  available  should  be 
detailed  (20  points); 

4.  Budget 

Reasonablenpss  of  the  proposed 
budget  given,  e.g..  the  anticipated 
number  of  students  who  will  be 
accepted  into  the  program,  and  the 
corresponding  costs  (20  points), 

A  total  of  100  points  is  available. 
Applicants  are  encouraged  to  commit 
matching  funds  from  State,  community, 
and  other  sources  for  the  establishment 
of  this  pilot  program.  Applications 
considered  nonresponsive  to  the  review- 
criteria  will  be  returned  to  the  applicant. 

VI.  Submission  Requirements 

The  original  and  six  copies  of  the 
completed  Grant  Application  Form  PHS 
398  (Rev.  9/91),  with  copies  of  the 
appendix  for  each  of  the  copies,  should 
be  complete.  No  supplemental  material 
will  be  accepted  after  the  closing  date. 
The  outside  of  the  mailing  package  and 
item  2  of  the  appHcation  face  page 
should  be  labeled  'Response  to  RFA- 
FDA-CDER-S2-01," 

VII.  Methods  of  App'ication 

A.  Submission  Instructions 

Applications  will  be  accepted  from  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  on  or  before  June  8, 1992. 

Applications  will  be  considered 
received  on  time  if  sent  on  or  before  the 
closing  date  as  evidenced  by  a  legible 
U.S.  Postal  Service  dated  postmark  or  a 
legible  dated  receipt  from  a  commercial 
carrier,  unless  they  arrive  too  late  for 
orderly  processing.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.  Applications  not 
received  on  time  will  not  be  considered 
for  review  and  will  be  returned  to  the 
applicant. 

Applicants  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  dated  postmarks.  Before  relying 
on  this  method,  applicants  should  check 
with  their  local  post  office. 

B.  Format  for  Applications 

Submission  of  the  application  mvsf  be 
on  Grant  .Appiica'ion  Form  PHS  398 
(Rev.  9/91).  Ail  genera!  instructions  and 
specific  instructions  in  the  application 
kit  should  be  followed,  with  the 
exception  of  the  receipt  dates  and  the 
mailing  label  address.  Do  not  send 
applications  to  the  Ehvision  of  Research 
Grants,  the  National  Institutes  of  Health. 
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The  face  page  of  the  application  must 
reflect  the  request  for  applications 
number  RFA-FD A-CDER-92-01 . 

Data  included  in  the  application,  if 
restricted  with  the  legend  specified 
below,  may  be  entitled  to  confidential 
treatment  as  trade  secret  or  confidential 
commercial  information  within  the 
meaning  of  the  Freedom  of  Information 
Act  f5  U.S.C.  552(b)(4])  and  FDA's 
implementing  regulations  (21  CFR  20.61). 

The  Information  collection 
requirements  requested  on  Form  PHS 
398  and  the  instructions  have  been 
submitted  by  PHS  to  the  Office  of 
Management  and  Budget  (0MB)  and 
were  approved  and  assigned  0MB 
control  number  0925-0001. 

C.  Legend 

Unless  disclosure  is  required  by  the 
Freedom  of  Information  Act  as  amended 
(5  U.S.C.  552)  as  determined  by  the 
freedom  of  information  officials  of  the 
Department  of  Health  and  Human 
Services  or  by  a  court,  data  contained  in 
the  portions  of  this  application  which 
have  been  specifically  identified  by 
page  number,  paragraph,  etc.,  by  the 
apphcant  as  containing  restricted 
information  shall  not  be  used  or 
disclosed  except  for  evaluation 
purposes.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
FDA  program  is  pending. 

Dated:  March  3, 1992. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

fFR  Doc.  92-8025  Filed  4-3-fl2;  a.45  am] 

HLUNQ  CODE  41«M)t-M 


DEPARTMENT  OF  THE  INTERIOR 

Joint  Tribal/BIA/DOl  Advisory  Task 
Force  on  Bureau  of  Indian  Affairs 
Reorganization,  Public  Meeting 

agency:  Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  Public  Law  101- 
512,  the  Office  of  the  Assistant 
Secretary — Indian  Affairs  is  announcing 
the  forthcoming  meeting  of  the  Joint 
Tribal/BIA/DOI  Advisory  Task  Force 
on  Bureau  of  Indian  Affairs 
Reorganization  (Task  Force). 
DATES:  April  27,  28,  and  29.  1992;  9  a.m. 
to  5;30  p.m.;  Quality  Hotel  Four  Seasons, 
2500  Carlisle  Boulevard  NE., 
Albuquerque,  New  Mexico. 
Adjournment  times  on  April  27  and  28, 
1992,  may  be  later  than  the  5:30  p.m. 
time  set  above  in  order  to  accommodate 
all  those  persons  signing  up  to  present 
comments  to  the  Task  Force  and  to 
provide  sufficient  time  for  Work  Group 


Sessions.  The  meeting  of  the  Task  Force 

is  open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Veronica  L.  Murdock,  Designated 
Federal  Officer,  Office  of  the  Assistant 
Secretary — Indian  Affairs;  MS  4140  MID 
1849  C  Street  NW.;  Washington,  DC 
20240;  Telephone  number  (202)  208-4173 
SUPPLEMENTARY  INFORMATION:  The  ThsK 
Force  welcomes  public  oral  and  written 
comments,  and  most,  if  not  all,  of  the 
first  day  of  this  meeting  of  the  Task 
Force  will  be  used  to  obtain  Tnb&i 
Government,  Indian  and  Tribal 
Organization,  and  individual  comments 
on  the  activities  of  the  Task  Force.  The 
order  for  speaking  will  be  determined  by 
the  order  in  which  persons  sign  up  to 
speak.  Persons  wishing  to  present 
written  comments  or  speak  to  the  Task 
Force  may  sign  up  in  advance  on  April 
26,  1992,  from  7  p.m.  until  10  p.m.  at  the 
Quality  Hotel  Four  Seasons,  Sign  up 
sheets  will  also  be  available  on  April  27, 
1992,  at  the  Task  Force  registration  table 
at  the  meeting  room.  Speakers  are 
encouraged  to  prepare  written 
testimony,  background  material. 
comments,  and  other  documents  for 
presentation  to  the  Task  Force  because 
time  for  oral  presentations  may  be 
limited.  Also,  written  comments  may  be 
submitted  by  individuals  unable  to 
attend  the  meeting.  Written  comments 
that  are  not  delivered  to  the  Task  Force 
meeting  may  be  mailed  to  Veronica  L 
Murdock,  Office  of  the  Assistant 
Secretary — Indian  Affairs.  Mail  Stop 
4140  MIB,  Department  of  the  Intenor 
1849  C  Street  N'W.,  Washington,  DC 
20240.  The  Task  Force  will  discuss 
comments  obtained  from  the  public, 
resume  discussion  of  items  tabled  at  the 
last  meeting,  and  contmue  work  group 
sessions  with  concentration  on  .^.rea/ 
Agency  structures,  the  Bureau's  budget 
process,  and  the  directives  systems 
under  which  the  Bureau  operates. 

Dated;  April  1.  1992, 
Eddie  F.  Brown, 

Assistant  Secretary — Indian  Affairs. 
\n<  Doc  92-7656  Filed  4-6-92;  8:45  am] 

BiaJMO  COM  4JI0-02-M 


Bureau  of  Land  Management 

(CO-030-06-44 10-08) 

Availability  of  the  Proposed  Gunnison 
Resource  Management  Plan  and  Final 
Environmental  Impact  Statement, 
Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969  [40 
CFR  1550.2).  and  the  Federal  Land 


PoIk  V  and  Management  Act  of  1978,  the 
Bureau  of  Land  M,::,,j);t  ment  (BLM), 
Montrose  District  has  prepared  the 
Proposed  Gunnison  Resource 
Management  Plan/Final  Enviroiunental 
Impact  Statement  (PRMP/FEIS).  This 
document  is  now  available  to  the  public 
for  a  thirty  (30)  day  protest  period. 

summary:  a  proposed  resource 
management  plan  and  final 
environmental  impact  statement  for  the 
Gunnison  Resource  Area  has  been 
prepared  and  is  now  available  to  the 
public  This  plan  will  replace  and 
supersede  the  existing  land  use  plan  and 
other  related  documents  for  managing 
BLM  administered  lands  and  mineral 
resources  for  the  next  10  to  12  years. 
Located  in  south-central  Colorado,  the 
Gunnison  Rfsource  Area  (GRA) 
encompassps  585,012  acres  of  federal 
surface  estate  and  a  total  of  728.567 
Hores  of  Federal  subsurface  mineral 
estate  within  Gunnison,  Hinsdale, 
Montrose  Saguache,  and  Ouray 
Counties  F'ersons  or  organizations  who 
participated  m  this  process  and  believe 
that  approval  of  the  resource 
management  plan  would  be  in  error, 
may  protest  Protests  must  be  in  writing 
and  should  be  sent  by  certified  mail, 
rf4v;m  receipt  requested  to  the  Director 
(760),  Bureau  of  Land  Management,  1849 
C  Sb^et  NW.,  Washington,  DC  20240.  At 
a  minimum,  the  protest  must  contain  the 
following: 

1.  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest. 

2.  A  statement  of  the  issue  or  issues 
being  protested. 

3.  A  statement  of  the  pari  or  parts  of 
the  Gunnison  Resource  Management 
Plan/Final  Environmental  Impact 
Statement  being  protested.  To  the  extent 
possible,  this  should  be  done  in 
reference  to  specific  pages,  paragraphs, 
sections,  tables,  maps,  etc.,  included  in 
the  document. 

4.  A  copy  of  all  documents  addressing 
the  issues  that  you  submitted  during  the 
process  or  a  reference  to  the  date  the 
issue  or  issues  were  discussed  by  you 
for  the  record.  Only  those  persons  or 
organixations  who  participated  in  this 
planning  process  leading  to  the  RMP 
may  protest. 

5.  A  concise  statement  explaiiung  why 
the  Colorado  State  Ehrector  s  derision  is 
believed  to  be  incorrect.  As  r  n  i  as 
possible,  reference  or  cite  the  planning 
documents,  environmental  analysis 
documents,  available  planning  records 
(e.g.,  meeting  minutes,  correspondence, 
etc.),  A  protest  that  only  expresses 
disagreement  with  the  Colorado  State 
Director  s  proposed  decision  without 
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any  supporting  data  will  not  be 
considered. 

DATES:  Protests  must  be  received  in 
wTiting  within  thirty  (30)  days  of  the 
date  the  Environmental  Protection 
Agency  publishes  the  notice  of  receipt  of 
tbis  final  impact  statement  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  uf  ;r.ti  FRMi  ,  i  Elb  are  available 
upon  request  by  writing  Gunnison  RMP 
Project,  Bureau  of  Land  Management, 
2465  Townsend  Avenue,  Montrose. 
Colorado  81401,  or  by  calling  Bill 
Dottomly,  RMP  Project  Manager.  His 
phone  number  is  (303)249-6047.  Copies 
may  also  be  obtained  from  the  Gunnison 
Resource  Area  Office.  216  N.  Colorado, 
Gunnison,  Colorado  81230.  The  office 


■p  n 
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SUPPLEMENTARY  INFORMATION:  Some  of 

the  highlights  of  the  Gunnison  Proposed 
RMP/Final  EIS  are  as  follows:. 

1  The  proposed  plan  integrates  the 
contents  of  the  preferred  alternative  in 
the  draft  RMP/EIS  published  in  March, 
1991  together  with  the  public  input 
received  during  the  comment  period. 

2.  The  plan  focuses  on  the  principles 
of  multiple  use  and  sustained  yield  as 
mandated  by  section  202  of  FLPMA. 
Decisions  in  the  plan  will  guide  M 

management  in  the  planning  area  for  the 
next  10  or  12  years. 

3  The  plan  designates  six  (6)  areas  of 
BLM-administered  lands  (42,261  acres) 
as  Areas  of  Critical  Environmental 
Concern  (ACEC): 

•  American  Basin:  1,595  acres,  T.24N.. 
R  6W.;  to  protect  visual  and  related 
recreation  opportunities. 

•  Redcloud  Peak:  5.947  acres, 
T.43N.,R5W.;  to  protect  and  enhance  the 
Uncompahgre  fritillary  butterfly  and 
related  habitat.  The  butterfly  has  been 
listed  as  an  endangered  species  by  the 
U.S.  Fish  and  Wildlife  Service. 

•  Slumgullion  Earthflow  National 
Landmark:  1,407  acres,  T.43N.,  R.4W.; 
protect  visual  and  natural  values. 

•  West  Antelope  Creek:  28,215  acres, 
T.49,50N'.,  R.1,2.3,4W.;  to  protect  and 
enhance  wintering  big  game  and  related 
habitat. 

•  South  Beaver  Creek:  4.565  acres, 
T.48,49n..  R.lW.;  to  protect  and  enhance 
populations  of  skiff  milkvetch.  a  special 
status  species. 

•  Dillion  Pinnacles:  532  acres,  T.49N., 
R.4VV.;  to  protect  and  enhance  scenic 
and  recreational  opportunities. 

Special  management  will  be  provided 
to  minimize  surface  disturbing  activities 
(e.g.,  motorized  vehicle  limitations, 
mineral  development  restrictions,  etc.) 
that  would  adversely  affect  the 
significant  values  within  these  six  areas. 
Coordinated  resource  management 


activity  plans  will  be  prepared  to  detail 
these  protective  measures. 

4.  The  plan  designates  three  (3)  areas 
as  special  recreation  management  areas 
(SRMAs): 

•  Alphine  Triangle  SRMA: 
encompasses  land  along  the  Lake  Fork 
of  the  Gunnison  River  south  of  Blue 
Mesa  Reservoir  and  lands  south  and 
west  of  Lake  City.  The  area  has 
valuable  fisheries,  historical  features, 
riparian,  natural  and  scenic  values. 

•  Powderhom  Prirftitive  Area  SRMA: 
The  area  has  valuable  natural  and 
scenic  values  in  a  non-motorized  setting. 

•  Cochetopa  Canyon  SRMA:  This 
riparian  corridor  has  valuable  scenic 
and  river-related  values. 

5.  Pursuant  to  the  Wild  and  Scenic 
Rivers  Act.  the  plan  analyzed  131  creek/ 
river  segments  for  potential  designation 
as  wild  and  scenic  rivers.  One  segment 
of  the  Lake  Fork  of  the  Gunnison  River 
(13.3  miles)  met  eligibility  criteria  and 
was  carried  into  the  process  further. 

This  segment  was  given  a  potential 
classification  as  "recreational."  It  was 
not  determined  suitable  for  inclusion 
into  the  wild  and  scenic  rivers  system. 

Dated:  March  25. 1992. 
Tom  Walker, 

Associate  State  Director,  Colorado. 

[PR  Doc.  92-7917  Filed  4-6-92;  8:45  am] 

BtLUNG  CODE  4310-J8-M 


lES-%2-49s&-  '3-4O00,  ES-045084,  Group 
10,  Virginia  J 

Notice  of  Filing  of  Pi3*  of  Dependent 

Resurvey 

1  he  plat,  in  one  sheet,  of  the 
retracement  and  reestablishment  of  a 
portion  of  the  boundary  of  Prince 
William  Forest  Park,  Prince  William 
County,  Virginia,  has  been  officially 
filed  in  Eastern  States,  Alexandria, 
Virginia,  at  7:30  a.m.,  on  March  26. 1992. 

The  survey  was  made  upon  request 
submitted  by  the  National  Park  Service. 
Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 

Dated:  March  30. 1992. 
Walter  Rewinski, 

Acting  State  Director. 

(FR  Doc.  92-7857  Filed  4-6-92;  8:45  am] 
BILUNG  CODE  4310-a>-M 


FfS!^  and  Wildlife  Service 


Receipt  0'  Application  for  Permit 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 


conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Endangered  Species  Act  of  1973,  as 
amended  ()6  U.S.C.  1531.  et  seq.)  and 
the  regulations  governing  marine 
mammals  and  endangered  species  (50 
CFR  17  and  18). 
Applicant: 

File  no.:  766146. 

Name:  Dr.  Graham  Worthy. 

Address:  Texas  A&M  University. 
Galveston,  Texas. 

Type  of  Permit:  Scientific  Research. 

A^ome  and  Number  of  Animals:  West 
Indian  Manatee  (Trichechus  manatus] 
up  to  50  animals  (10  per  year). 

Summary  of  Activity  to  be 
Authorized:  The  applicant  proposes  the 
following  take  activities  and 
methodologies  to  study  reproductive 
energetics,  growth  and 
thermoregulation:  (1)  Measurement  of 
oxygen  consumption  and  daily 
metabolic  rate  by  doubly  labeled  water; 
(2)  measurement  of  body  condition  and 
fat  stores  by  ultrasound,  bioelectric 
impedance  and  deuterium  dilution;  (3) 
assimilation  efficiency  using  manganese 
as  a  marder,  sampling  food  and 
collection  of  feces:  (4)  milk  composition 
by  manually  milking  mammary  glands; 
(5)  water  flux  by  collecting  urine 
samples,  dietary  sodium  intake,  and 
deuterium  water  turnover. 

Source  of  Marine  Mammals  for 
Research:  The  manatees  to  be  used  are 
being  held  in  captivity  for  rehabilitation 
purposes  at  Sea  World  of  Florida  and 
Lowry  Park  Zoo,  in  Florida. 

Period  of  Activity:  5  years. 

Cuncurrent  with  the  publication  of 
this  notice,  the  Office  of  .Management 
Authority  is  forwarding  copies  of  the 
application  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors  for  their  review. 

Written  data  or  comments,  requests 
for  a  public  hearing  on  this  application 
should  be  submitted  to  the  Director,  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  432,  Arlington, 
Virginia  22203  and  must  he  received  by 
the  Director  within  30  days  of  the  date 
of  this  publication.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submiitted  with  this  application  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to,  or  by  appointment 
during  normal  business  hours  (7:45-^:15) 
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in,  the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice; 
U.S.  Fish  and  Wildlife  Ser\ice,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  432,  Arlington, 
Virginia  22203.  Phone:  (703/35&-2104); 
FAX;  (703/358-2281). 

Dated:  April  1, 1992. 
Susan  lacobsen, 

Acting  Chief.  Branch  of  Permits  Office  of 

Management  Authority. 

[FR  Doc,  92-7860  Filed  4-6-92;  8:45  am) 

BILUNO  CODC  4310-S5-M 


UNITED  STATES  INTERNATIONAL 
DEVELOPMENT  COOPERATION 
AGENCY 

Agency  for  International  Development 

Announcing  a  Meeting  of  the 
International  Private  investment 
Advisory  Council  on  Foreign  Aid 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  notice  is  hereby  given  of 
a  meeting  of  the  U.S.  Agency  for 
International  Development's 
International  Private  Investment 
Advisory  Council  on  Foreign  Aid  (also 
known  as  the  "Business  Advisory 
Council")  on  Tuesday.  April  21.  1992. 

The  Council  is  a  Federal  Advisory 
Committee  that  advises  the  U.S.  Agency 
for  International  Development  on  issues 
of  mutual  interest  to  the  U.S. 
government  and  the  private  sector.  It 
assists  in  identifying  areas  for  potential 
private  sector  involvement  in  the  U.S. 
international  development  program.  The 
Business  Advisory  Council  was  formed 
as  a  part  of  the  A.l.D.  Partnership  for 
Business  and  Development  Initiative. 

The  topics  for  discussion  at  the 
meeting  will  be;  A.l.D.  and  other  U.S.G. 
private  sector  activities  as  they  relate  to 
international  development  and  their 
implications  from  the  perspective  of  the 
U.S.  private  sector;  programs  and  plans 
for  the  New  Independent  States;  and  the 
U.S./.A.sia  Environmental  Partnership. 

Date:  Tuesday.  April  21, 1992. 

Time:  9  a.m. -11:30  a.m. 

Place:  The  Grand  Hotel,  The 
Ballroom.  2350  M  Street.  NW.. 
Washington,  DC  20037,  Te!;  (202)  429- 
010(1. 

The  meeting  is  free  and  open  to  the 
public.  However,  notification  of 
attendance  by  Friday.  April  17, 1992, 
through  the  advisory  commjttee 
headquarters,  is  required.  Persons 
wishing  to  attend  the  meeting  must  call 
Jill  Hecht  (202)  483-8006  or  Tracy  L 
Smith  (202)  647-3805,  or  write  to: 
Internationa!  Private  Investment 
Advisory  Council  on  Foreign  Aid,  U.S. 
Agency  for  International  Development, 


room  3214  NS,  Washington,  DC  20.523- 
0084. 

Dated:  April  2, 1992, 
Tracy  L  Smith, 

Executive  Director.  International  Business 
Development.  Private  Enterprise  Bureau. 

[FR  Doc  92-:'9S0  Filed  4-6-92;  8:45  am) 

BILUMG  CODE  6116-01-*! 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act,  Title  IV, 
Section  451,  Part  D— National  Level 
Multi-State  Programs  to  Train  and 
Employ  the  Disabled;  Extension  of 
Closing  Date 

agency:  Employment  and  Training 
Admmistration.  Labor, 
action:  Notice  of  availability  of  funds 
and  of  solicitation  for  grant  applications 
(SGA);  extension  of  closing  date. 

summary:  On  January  28.  1992.  the 
Employment  and  Training 
.Administration  (ETA),  Departrrient  of 
Labor,  published  a  notice  in  the  Federal 
Register  announcing  the  availability  of 
funds  and  a  solicitation  for  grant 
applications  (SGA/DAA  92-0(31)  for  the 
conduct  of  programs  designed  to  tram 
and  employ  the  disabled  by  national 
level.  multi-State,  non-profit 
organizations.  FR  Doc.  92-2030.  5~  F'R 
3220;  see  also  correction  at  FR  Doc.  92- 
2873.  57  FR  4648  (February  6.  19921,  Due 
to  discrepancies  in  announced  closing 
dates  for  the  SGA.  ETA  has  determined 
to  extend  the  closing  date  for  receipt  of 
proposals. 

Accordingly.  P'R  Doc.  92-2030.  ,5'  R 
3220  is  amended  by  revising  the  l.^st 
sentence  in  the  first  paragraph  of  the 
"DATES"  section  to  read  "The  closing 
date  for  receipt  of  proposals  is  April  20, 
1992,  2  p.m..  eastern  time". 
DATES:  The  closing  date  for  receipt  of 
proposals  with  respect  to  SGA/DAA  92- 
001,  is  April  20.  1992,  2  p,m..  eastern 
time.  The  solicitation  for  grant 
application  continues  to  be  available. 
Requests  must  be  made  in  writing  to  the 
address  below.  Telephone  and 
telefacsimile  (FAX)  requests  will  not  be 
honored.  The  request  must  cite  SGA/ 
DAA  92-001  and  must  include  two  (2) 
self-addressed  labels.  Requests  will  be 
honored  on  a  first  come,  first  served 
basis  until  the  supply  of  300  is 
exhausted.  Any  application  not  meeting 
the  designated  place,  date,  and  time  of 
delivery  will  not  be  considered. 
ADDRESSES:  Mail  ycur  request  for 
Solicitation  of  Grant  Application  (SGA) 
to:  U.S.  Department  of  Labor, 


Employment  and  Training 
Administration.  Office  of  Grants  and 
Contract  Management,  Division  of 
Acquisition  and  Assistance,  200 
Constitution  Avenue.  NW.,  room  C- 
4305.  Washington,  DC  20210,  Attention: 
Gwendolyn  Baron-Simms,  Reference 
SGA/DAA  92-001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gwendolyn  B.i ,' : ^ n  S :  [-. n i s   '1  •  . f . , ,: , ■ ) ne: 
(202)  535^702  (This  is  not  a  toli-free 
number). 

Signed  at  Washington,  DC,  on  March  25, 
1992. 

Robert  D.  Parker, 
ETA  Grant  Officer. 
[FR  Doc.  92-7888  Filed  4-6-92;  8:45  am] 

BIUJNO  COOC  4110-30-M 

Mine  Safety  and  Healtrt  Administration 

Advisory  Committee  on  the  Use  of  Air 
In  the  Belt  Entry  to  Ventilate  the 
Production  (Face)  Area  at 
Underground  Coal  Mines  and  Related 
Provisions;  Meeting 

AGENCY:  Mine  Safety  and  Health 

,A;i;T.ini8tration.  Labor. 

actiom:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  This  notice  provides  the  date, 
time,  place  and  agenda  summary  for  the 
second  meeting  of  the  Mine  Safety  and 
Health  Administration's  Advisory 
Committee  on  the  Use  of  Air  in  the  Belt 
Entry  to  Ventilate  the  Production  (Face) 
Area  at  Underground  Coal  Mines  and 
Related  Provisions. 

FOR  FURTHER  INFORMATION  CONTACT 

F'atncia  W.  Silvey.  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
Mine  Safety  and  Health  Administration. 
Ballston  Tower  #3.  4015  Wilson 
Boulevard,  room  631.  Arlington.  Virginia 
22203;  phone  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION:  Under 
sections  101(a)  and  102(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977.  a 
public  meeting  of  the  advisory 
committee  will  be  held  as  follows: 

(1)  April  22. 1992.  from  1  p.m.  until  9 
p.m.  at  the  Crown  Sterling  Suites 
(Cotillion  Ballroom)  located  at  2300 
Woodcrest  Place,  Birmingham.  Alabama 
35209;  and 

(2)  April  23, 1992,  from  8  a.m.  until  4 
p.m.  at  the  Crown  Sterling  Suites 
(Cotillion-Camelia  Ballroom). 

The  Secretary  of  Labor  appointed  this 
advisory  committee  to  make 
recommendations  on  conditions  under 
which  belt  entry  air  could  be  safely  used 
in  the  face  areas  of  underground  coal 
mines. 
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The  purpose  of  the  meeting  is  to:  (1) 
Obtain  information  relative  to  the 
conditions  under  which  belt  haulage 
entries  could  be  safely  used  as  intake 
air  courses  to  ventilate  working  places; 
(2)  minimum  velocities  in  conveyor  belt 
haulageways:  and  (3)  ventilation  of 
escapeways. 

The  agenda  for  the  second  meeting 
will  include  discussions  of  mine 
ventilation  systems  design  and 
monitoring  systems. 

The  pubhc  is  invited  to  attend.  The 
chairperson  will  provide  a  half-hour 
during  each  day  of  the  meeting  to  allow 
interested  persons  to  make  comments. 
Official  records  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Office  of  Standards.  Regiilations,  and 
Variances,  Mine  Safety  and  Health 
Administration,  4015  Wilson  Boulevard, 
room  631,  Arlington,  Virginia  22203. 

Dated:  April  1, 1992. 
Patricia  W.  Silvey,  I 

Director.  Office  of  Standards.  Regulations 
and  Variances. 
[FR  Doc.  92-7976  Filed  4-6-82;  B:45aml 

BJLtlMG  CO0€  4S10-*J-*I 


Pension  and  Welfare  Benefits 
Admrnlstration 

Advisory  Coijncil  on  Employee 
Weilare  and  Pension  Benef't  Plan«: 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
L.S.C.  1142,  a  pubic  meeting  of  the 
Working  Group  on  Individual 
Participant  Rights  of  the  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  will  be  held  at 
9:30  a.m.,  Tuesday  April  28. 1992,  in  suite 
S-4215  AB.  U.S.  Department  of  Labor 
Building.  Third  and  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 

This  Individual  Participant  Rights 
Working  Group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  Individual  Participant  Rights 
for  employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  April  28  meeting  is 
to  review,  and  discuss  topics  and 
questions  to  be  addressed  through  the 
public  hearing  process.  Also,  to  decide 
who  should  be  invited  to  give  testimony 
at  a  future  date.  The  Working  Group  will 
also  take  testimony  and  or  submissions 
from  employee  representatives, 
employer  representatives  and  other 
interested  individuals  and  groups 
regarding  the  subject  matter. 

Individuals,  or  representatives  of 
on^anizations  wishing  to  address  the 
Working  Group  should  submit  a  written 


request  on  or  before  April  23, 1992  to 
William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council.  U.S. 
Department  of  Labor,  suite  N-5677.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  April  23. 1992. 

Signed  at  Washington,  DC  this  Ist  day  of 
April,  1992. 
David  George  Ball, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc.  92-7851  Filed  4-6-92;  8:45  am) 

BIUJNO  CODE  4S10-39-II 


Advtsory  Council  or  Ernployee 
We'*are  and  Pension  Benefit  Plans, 

Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142,  a  public  meeting  of  the 
Working  Group  on  Pension  Coverage 
and  Adequacy  of  the  Advisory  Council 
on  Employee  Welfare  and  Pension 
Benefit  Plans  will  be  held  at  2:30  p.m.. 
Tuesday,  April  28. 1992.  in  suite  &.^215 
AB,  U.S.  Department  of  Labor  Building, 
Third  and  Constitution  Avenue,  NW.. 
Washington.  DC  20210. 

This  Pension  Coverage  and  Adequacy 
Working  Group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  Pension  Converge  and 
Adequacy  for  employee  benefit  plans 
covered  by  ERISA. 

The  purpose  of  the  April  28  meeting  is 
to  discuss  further  the  topic  which  the 
Work  Group  will  be  addressing, 
including  potential  witnesses  for 
testimony  and  the  next  steps  to  be 
followed.  The  Working  Group  will  also 
take  testimony  and  or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals,  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  submit  written 
request  on  or  before  April  23, 1992  to 
William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council.  U.S. 
Department  of  Labor,  suite  N-5677.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 


Organizations  or  individu.jls  may  also 
submit  Ftatement,s  for  the  record  without 
testifying.  Twentv'  (20)  copies  of  such 
statement  should  be  sent  to  thp 
Executive  Serretar>'  of  the  Advisory 
Council  at  the  above  address  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  April  23, 1992. 

Signed  at  Washinstnn,  DC.  this  l.st  day  of 
April,  1992. 
David  George  Ball, 

Assistan!  Secretary:  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc.  92-7852  Filed  4-6-92:  8:45  am) 
BtLUNQ  CODE  4S10-29-W 

Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Emplovee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142.  a  public  meeting  of  the 
Working  Croup  on  Pension  Investment 
Activity  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  at  9  a.m.,  Wednesday 
Apnl  29.  1992.  in  Suite  S-4215  AB,  U.S. 
Department  of  Labor  Building,  Third  and 
Constitution  .Avenue,  NW.,  Washington, 

DC  :o:if). 

Th^s  Pension  Investment  Activity 
\\  ■••king  Group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  Pension  Investment  Activity 
for  emplovee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  April  29  meeting  is 
to  review  and  discuss  a  number  of 
documents  and  working  papers 
distributed  earlier  and  to  hear  from 
expert  witnesses  invited  to  testify 
before  the  group.  The  Working  Group 
Will  also  take  testimony  and  or 
submissions  from  employee 
representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  mat'er 

Individuals,  or  rep-esentatives  of 
organizations  wishing  to  address  the 
Working  Group  should  submit  written 
request  on  or  before  April  23. 1992  to 
William  E.  Morrow  Executive 
Secretary  ERISA  .Advisory  Council,  U.S. 
Department  of  Labor,  Suite  N-5677.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying,  Twenty  (20)  copies  of  such 
statement  s'lould  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  «ddress  Papers 


Federal  Register  /  Vol.  57,  No.  67  /  Tuesday.  Apnl  7,  1992  /  Notices 


11731 


will  be  accepted  and  included  in  the 

record  of  the  meeting  if  received  on  or 
before  April  23, 1992. 

Signed  at  Washington,  DC  This  Ist  day  of 

April,  1992. 

David  George  Ball, 

A.';s:s!ar.!  Secretary,  Pension  and  Welfare 

Ben e fits  A dministration. 

(FR  Doc.  92-7853  Filed  4-6-92:  845  am] 

BiLUNG  CODE  4S10-29-M 


Advisory  Council  on  Employee 
Welfare  and  Pension  Plans;  Meeting 

Pursua.Tt  to  the  authority  contained  in 
section  512  of  the  Elmployee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
on  Wednesday,  April  29,  1992,  in  suite 
S-421,5  AB.  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue,  NW„  Washington,  DC  20210. 

The  purpose  of  the  Seventy-Fourth 
meeting  of  the  Secretary's  ERISA 
Advisory  Council  which  will  begin  at 
12;30  p.m.,  is  to  hear  status  reports  and 
provide  input  to  each  of  the  Council's 
work  group  i.e..  Individual  Participant 
Rights:  Health  Care:  Pension  Investment 
Activity;  Pension  Coverage  &  Adequacy, 
and  to  invite  public  comment  on  any 
aspect  of  the  administration  of  ERISA. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before  April 
23,  to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council.  U.S. 
Department  of  Labor,  suite  N-5677.  200 
Constitution  Avenue,  N.W,,  Washington, 
DC  20210,  Individuals,  or 
representatives  of  organizations  wishing 
to  address  the  Advisory  Council  should 
forward  their  request  to  the  Executive 
Secretary  or  telephone  (202)  523-8753. 
Oral  presentations  will  be  limited  to  ten 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  m  the 
record  of  the  meeting  if  received  on  or 
before  Apnl  23,  1992. 

David  George  Ball, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 

Signed  at  Washington.  DC.  This  Ist  day  of 
Apnl.  1992. 

!FR  Doc.  92-78.54  Filed  4~f>-92:  8  45  am] 
BILUNO  COOE  UI0-2S  M 


Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
use.  1142,  a  public  meeting  of  the 
Working  Group  on  Health  Care  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
at  12  noon,  Tuesday  April  28,  1992.  in 
suite  S-4215  AB,  U.S.  Department  of 
Labor  Building,  Third  and  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

This  Health  Care  Working  Group  was 
formed  by  the  Advisory  Council  to  study 
issues  relating  to  Health  Care  for 
emplovee  benefit  plans  covered  by 
ERIS.A. 

The  purpose  of  the  Apnl  28  meeting  is 
to  hear  the  testimony  of  several  experts 
m  the  health  care  field  regarding  the 
possible  reduction  in  the  medicare 
eligibility  age  from  65  to  60  years  of  age. 
The  Working  Group  will  also  take 
testimony  and  or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals,  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  submit  written 
request  on  or  before  April  23,  1992  to 
William  E.  Morrow.  Executive 
Secretary.  ERISA  Advisory  Council.  U.S. 
Department  of  Labor,  suite  N-5677.  Oral 
presentations  will  be  limited  to  ten 
minutes,  !)ut  witnesses  may  submit  an 
extended  statement  ftjr  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  April  23.  1992. 

Signed  at  Washington,  DC  This  1st  day  of 
April,  1992 
David  George  Ball. 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration 
(FR  Doc  92-7855  Filed  4-a-92.  8.45  am] 
BILUNG  COOE  4S10-2»~M 


NATIONAL  COMMUNICATIONS 
SYSTEM 

Federal  Telecommunication  Standards 

AQENCY:  National  Communications 

System.  Office  of  Technology  and 
Standards. 


ACTION;  Notice  for  comment  on 
proposed  standards. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  the  views  of  Federal  agencies, 
industry,  the  public  and  State  and  local 
governments  on  proposed 
Telecommunications  Standards  1055, 
"Telecommunications:  Interoperability 
Requirements  for  Meteor  Burst 
Communications  Between  Conventional 
Master  &  Remote  Stations";  1056. 
'Telecommunications:  Interoperability 
Requirements  for  the  Encryption  of 
Meteor  Burst  Radio  Communications"; 
and  1057.  'Telecommunications: 
Interoperability  Requirements  for 
Meteor  Burst  Radio  Communications 
between  Networks  by  Conventional 
Master  Stations." 

DATES:  Comments  are  due  by  July  6, 

ADDRESSES:  Send  comments  to  the 

National  Communications  System. 
Office  of  Technology  and  Standards. 
Attn:  NT.  701  South  Court  House  Road. 

Arhneton.  VK  222r>4-21Qfl 

SUPPLEMENTARY  INFORMATION:  . 

1.  The  General  Services 
Administration  (GSA)  is  responsible 
under  the  provisions  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended,  for  the  Federal 
Standardization  Program.  On  August  14, 
1972.  the  Administrator  of  General 
Services  designated  the  National 
Communications  System  (NCS)  as  the 
responsible  agent  for  the  development  of 
Federal  telecommunication  standards 
for  NCS  interoperability  and  the 
computer  communication  interface. 

2.  Prior  to  the  adoption  of  proposed 
Federal  standards,  it  is  important  that 
proper  consideration  be  given  to  the 
needs  and  views  of  Federal  agencies, 
industry,  the  public,  and  State  and  local 
government. 

3.  An  earlier  draft  of  proposed  Federal 
Standard  1055  was  announced  for 
comment  in  the  July  25. 1989.  issue  of  the 
Federal  Register.  Substantive  changes 
have  been  made  to  the  draft  since  that 
time. 

4.  Requests  for  copies  of  the  March  20. 
1992.  draft  of  proposed  Federal 
Standards  1055. 1056.  and  1057  should 
be  directed  to  the  National 
Communications  System.  Office  of 
Technology  and  Standards.  Attn.  NT. 
701  South  Court  House  Road,  Arlington, 
VA  22204-2198. 

Dennis  B(xison. 

;  -  >    ; ,.      \ '     ager.  NCS  Office  of  Technology 
and  Standards. 
[FF  n^r  92-'8*<1  Filed  4-6-82;  8:45  am] 

BiLUMCi  coot  Mi9 tXS-tl 


11732 


Federal  Re^'i'^ter  /  Vol.  57,  No.  67  /  Tuesday,  .^pnl  7,  1992  /  Notices 


K'UCLEAP  REGULATORY 

COMMISSION 

Proposed  Generic  ComrrLimcatior! 
NBC  Bulletin  No.  90-01,  Supple-^er-t  1: 

Loss  of  f'.l'  O'l  tn  Tr3-!ST^i''e''3 

l.ia.-iufj:tufea  cy  Rcsen-,our: 

agency:  N'uclear  Regulatory 

Commission. 

ACTION:  Notice  of  opportunity  for  public 

comment. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to  issue 
a  supplemental  bulletin  on  loss  of  fill  oil 
in  transmitters  manufactured  by 
Rosemount.  The  supplemental  bulletin 
vsould  request  all  operators  of  nuclear 
power  reactors  to  eifher  replace  or 
specifically  monitor  certain  models  of 
Rosemount  transmitters.  The  NTIC  is 
seeking  comment  from  interested  parties 
regarding  both  the  technical  and 
regulatory  aspects  of  the  proposed 
bulletin  presented  under  the 
Supplementary  Information  heading. 
DATES:  Comment  period  expires  May  7, 
1992.  Comments  submitted  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to  Chief,  Rules  and  Directives  Review 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Written  comments  may  also  be 
delivered  to  room  P-223,  Phillips 
Building.  7920  Norfolk  Avenue. 
Bethesda,  Maryland,  from  7:30  am  to 
4:15  pm.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  2120  L  Street,  NW.  (Lower  Level), 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CON-^ACT. 
NgocB.  Le  (3010  504-1 45fl 

SUPPLEMENTARY  INFORMATION:  The  oil- 

fiiled  transmitter  mdouiactured  by 
Rosemount  provides  a  means  of  direct 
electronic  sensing  of  process  pressure 
with  a  completely  sealed  capacitance 
sensing  element.  The  capacitance 
sensing  element  contains  a  silicon  oil  fill 
fluid  which  allows  process  pressure  to 
be  transmitted  through  an  isolating 
diaphragm  to  a  sensing  diaphragm  in  the 
center  of  the  cell.  These  oil-filled 
transmitters  are  used  extensively  in 
nuclear  power  plants  to  provide  various 
pressure,  level,  and  flow  indications. 

A  bulletin  is  an  NRC  document  that 
transmits  information  to.  requests  action 
by,  and  usually  requires  a  written 
response  from  licensees  or  permit 
holders  or  both  regarding  matters  of 
safety,  safeguards,  or  environmental 


significance.  The  addressees  may  be 
asked  to  take  actions  over  a  specified 
period  of  time  and  report 
implementation  of  such  actions  by  letter. 
The  NRC  will  consider  comments 
received  from  interested  parties  in  the 
final  evaluation  of  the  proposed  bulletin. 
The  NRC's  final  evaluation  will  include 
a  review  of  the  technical  position  and 
analysis  of  value/impact  on  licensees. 
This  proposed  bulletin,  in  its  entirety, 
including  the  references,  is  also 
available  for  public  inspection  in  the 
Public  Document  Room.  Should  this 
bulletin  be  issued  by  the  NRC,  it  will 
become  available  for  public  inspection 
in  the  Public  Document  Room.  The 
proposed  bulletin  text  is  given  in  its 
entirety  below: 

NUCLEAR  REGLOATORY  COMMISSION, 
OFTICE  OF  NUCLEAR  RR^CTOR 
REGULATION,  WASHINGTON,  DC  20555 

NRC  Bulletin  No.  90-01,  Supplement  1: 
Loss  of  Fill-Oil  in  Transmitters 
Manufactured  by  Rosemount 

Addressees 

All  holders  of  operating  licenses  or 
construction  permits  for  nuclear  power 
reactors. 

Purpose 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  this 
bulletin  supplement  to  inform 
addressees  of  activities  taken  by  the 
NRC  staff  and  the  industry  in  evaluating 
Rosemount  transmitters  and  to  request 
licensees  to  take  actions  to  adequately 
resolve  this  issue.  This  supplement 
updates  information  provided  in  Bulletin 
90-01,  "Loss  of  Fill-Oil  in  Transmitters 
Manufactured  by  Rosemount."  It  is 
requested  that  recipients  review  the 
information  for  applicabihty  to  their 
facilities  and  modify,  as  appropriate, 
their  actions  ^nd  enhanced  surveillance 
programs  to  meet  the  intent  of  the  staffs 
position  discussed  in  this  biJletin 
supplement. 

Description  of  Circumstances 

On  April  21, 1989,  the  NRC  issued 
Information  Notice  (IN)  89-42.  "Failure 
of  Rosemount  Models  1153  and  1154 
Transmitters,"  to  alert  the  industry  to  a 
series  of  reported  failures  of  Models 
1153  and  1154  pressure  and  differential 
pressure  transmitters  manufactured  by 
the  Rosemount  Inc.  (Rosemount). 
Rosemount  investigated  the  cause  of  the 
failures  and  confirmed  that  the  failure 
mode  was  a  gradual  loss  of  fill-oil  from 
the  sealed  sensing  module  of  the 
transmitter.  On  March  9. 1990,  the  NRC 
issued  Bulletin  90-01,  in  which  it 
requested  that  licensees  promptly 
identify  and  take  appropriate  corrective 
actions  for  Model  1153  Series  B,  Model 


1153  Series  D,  and  Model  1154 
transmitters  manufactured  by 
Rosemount  that  may  be  or  have  the 
potential  for  leading  fill-oil.  During  the 
summer  and  fall  of  1990,  the  Nuclear 
Management  and  Resources  Council 
(NUMARC)  surveyed  the  industry  to 
gather  data  on  all  installed  Rosemount 
Model  1153  and  1154  transmitters  and 
safety-related  Model  1151  and  1152 
transmitters  at  commercial  nuclear 
facilities.  NUMARC  also  requested  data 
on  all  suspected  or  confirmpd  failures  of 
Rosemount  transmitters  attributed  to  a 
loss  of  fill-oil  from  these  same  facilities. 

Discussion 

The  staff  has  reviewed  the  Rosemount 
transmitter  loss  of  fill-oil  issue  by 
analyzing  data  gathered  from  (1) 
licensee  event  reports,  (2)  the  licensee's 
responses  to  NRC  BuHetm  9CM)1,  (3) 
technical  information  provided  by 
Rosemount,  (4)  site  visits,  (5)  NUMARC 
report  91-02,  "Summary  Report  of 
NUMARC  Activities  to  Address  Oil  Loss 
in  Rosemount  Transmitters,"  and  (6) 
numerous  meetings  with  representatives 
from  the  industry,  NUMARC,  and 
Rosemount.  The  .VRC  became  concerned 
about  this  complex  technical  issue 
because  the  failure  could  occur  and 
remain  undetected  while  the  transmitter 
was  in  service  and  could  be  a  common 
mode  failure.  The  manufacturer 
indicated  that  these  failures  resulted 
from  a  failure  of  a  glass-to-metal  seal 
inside  the  sensor  which  allowed  fill  fluid 
to  leak  oat  of  the  sensor  at  a  very  slow 
rate.  Then  this  condition  occurs,  the 
transmitter  performance  gradually 
deteriorates  and  may  lead  to  failure. 
The  loss  of  fill-Oil  failures  have  not  been 
traced  to  a  specific  time  of  manufacture, 
manufacturing  lots,  or  process 
conditions.  The  manufacturer  performed 
extensive  analyses  to  understand 
thoroughly  and  to  quantify  the 
symptoms  of  the  failure  and  to  develop 
diagnostic  guidelines  for  delecting  a  loss 
of  fill  fiuid.  While  performing  these 
analvses  and  reviewing  historical  data 
on  the  failed  transmitters,  the 
manufacturer  fund  that  the  issue 
involved  a  number  of  interacting  factors. 
These  factors  are  discussed  in  the 
references  fl)  through  (5).  These  factors 
include  the  range  code  of  the 
transmitter,  the  ability  of  various 
evaluation  methods  to  detect  the 
characteristics  of  a  loss  of  fill  fiuid,  the 
operating  pressure  of  the  transirntter, 
and  the  amount  of  time  that  the 
transmitter  had  been  in  service. 

Rosemount  attributed  many  of  the 
failures  resulting  in  a  loss  of  fill-oil  to 
the  use  of  stainless  steel  "O"  rings  and 
the  increased  stresses  on  the  sensor 
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module  that  result.  The  manufacturer 
made  improvement*  to  the 
manufacturing  process  and  the  post- 
production  screening  for  transmitters 
and  sensors  produced  after  July  11, 1989 
These  improvements  included  making 
process  changes  to  reduce  stresses  on 
the  sensor  modules  and  pressure  testing 
the  sensors  to  identify  any  incipient 
failures  caused  by  leaking  fill  fluid.  By 
making  these  improvements,  the 
manufacturer  corrected  to  a  large  extent 
the  problem  of  sensor  fill-oil  loss,  smce 
only  one  failure  attributed  to  a  loss  of 
f:ll-oil  has  been  found  in  transmitters 
manufactured  after  that  date.  However. 
the  industry  has  little  data  on  the 
performance  of  sensors  manufactured 
after  July  11, 1989. 

The  staff  has  reviev^ed  the  licensees' 
individual  responses  to  NRC  Bulletin  90- 
01  and  concluded  that  the  bulletin 
helped  to  improve  the  safety  of 
operating  reactors  by  reducing  the 
susceptibility  of  Rosemont  transmitters 
to  fail  because  of  a  loss  of  fiU-oil.  This 
was  accomplished  mainly  by  prompting 
the  licensees  to  remove  Rosemount 
transmitters  that  were  installed  in  the 
reactor  protection  systems  (RPS)  or 
engineered  safety  feature  (ESF) 
actuation  systems  that  the  manufacturer 
found  to  have  a  high  failure  fraction 
resulting  from  a  susceptibility  to  a  loss 
of  fill-oil  (i.e..  suspect  lot  transmitters). 
The  licensee  also  was  to  evaluate 
against  appropriate  operability 
acceptance  criteria  those  transmitters 
that  it  suspected  of  exhibiting  symptoms 
of  a  loss  of  fill-oil  when  it  reviewed  the 
plant's  historical  records  on  the 
calibration  of  these  transmitters.  The 
licensees  established  enhanced 
surveillance  programs  by  considering 
various  diagnostic  procedures  for 
detecting  whether  or  not  a  transmitter  is 
leaking  fi!l-oil.  These  diagnostic 
procedures  included  trending  calibration 
data,  trending  operational  data, 
reviewing  transmitter  performance  for 
sluggish  transient  response,  and 
conducting  process  noise  analysis. 

However,  the  staff  raised  a  number  of 
concerns  upon  reviewing  the  licensee's 
responses.  These  included  the  following; 

1.  The  responses  from  two  licensees 
indicating  that  they  did  not  intend  to 
replace  suspect  lot  transmitters  installed 
in  RPS  or  ESF  actuation  systems. 

2.  Using  pressure  times  time-in-servvce 
criteria  provided  in  the  Rosemount 
Technical  Bulletin  No.  4  as  a  means  to 
identify  which  transnutters  should  be 
included  in  the  enhanced  surveillance 
program. 

3.  Elimiiiating  low  pressure 
application  [below  250  psi)  transmitters 
from  the  enhanced  surveillance  program 


because  the  low  oil  pressure  was  not 
sufficient  to  cause  oil  loss 

4.  The  difference  between  the  number 
of  transmitters  manufactured  by 
Rosemount  and  the  total  number  of 
transmitters  (those  installed  end  those 
in  the  suspect  lots)  found  from  the 
responses  of  all  licensees. 

5.  The  adequacy  of  the  licensee  s 
enhanced  surveillance  programs  to 
determine  the  trend  of  transmitter  drift 
and  identify  degradation  without  having 
a  transmitter  fail  before  the  next 
scheduled  calibration  lest. 

During  the  licensee  response  penod  to 
Bulletin  90-01.  NL'MARC  surveyed  all 
utilities  to  collect  data  on  all  inslaileii 
Rosemount  Model  1153  and  1154 
transmitters,  and  on  Rosemount  Model 
1151  and  1152  transmitters  installed  in 
safety-related  systems.  .M'MARC 
conducted  the  survey  to  address  the 
staffs  concerns  (2)  through  (4)  above, 
the  closure  of  enhanced  surveillance 
monitonng  activities,  and  to  adaress 
concerns  regarding  the  loss  of  fili-oil  m 
the  Rosemount  Model  1151. 1152,  and 
1153  Series  A  transmitters. 

The  staff  reviewed  the  data  coilerled  ' 
by  NL'MARC  to  (1 )  verify  NL'MARC  s 
conclusions,  (2)  evaluate  surveillance 
issues  regarding  the  licensee  s  responses 
in  implementing  ihe  enhanced 
surveillance  program  requested  by  the 
staff  in  the  Bulletin,  and  (3)  determine  ;f 
other  insights  could  be  drawn  from  this 
data.  The  Brookhaven  National 
Laboratory  (BNL)  assisted  the  staff  in 
evaluating  the  data  by  assessing  the 
failure  rates  for  various  types  of 
transmitters  by  operating  pressure,  time- 
in-service,  and  suspect  or  nonsuspert  lot 
classification.  BNL  provided  the  staff 
with  the  report  "Evaluation  of 
Surveillance  and  Technical  Issues 
Regarding  Rosemount  Pressure 
Transmitter  Loss  of  Fill-Oil  Failures." 
December  20,  1991.  The  staff  also 
evaluated  the  effect  of  the  various 
failure  rates  on  RPS  unavailability  to 
address  the  staffs  concerns  (2),  (3),  ar>d 
[5)  discussed  alxive.  In  addition,  the 
staff  considered  the  effects  of  the 
vanous  failure  rales  on  the  potential  for 
anticipated  transients  without  scram 
lATWS).  The  staff  concluded  that  the 
estimated  RPS  unavailability  and  the 
associated  impact  on  ATW'S  frequency 
could  be  very  sensitive  to  changes  m  the 
transmitter  failure  rate. 

In  evaluating  this  issue,  the  staff 
found  a  relationship,  as  had  been 
previously  found  by  Rosemount  and 
NUMARC,  between  operating  pressure, 
time-in-service.  and  the  suspect  and 
nonsuspect  lot  classifications  in 
identifying  where  the  transmitters  would 
most  Ukel>  fail.  A  hi^  operating 


pressure  was  the  most  drwninani  '»cfor 
leading  to  a  kws  of  fill -oil. 

Second  an onf!  the«tf  ffi,:'fr's  .■■vh"  ■  me- 
in-sfrvic*.  with  those  ti'anf.r,''(  's 
having  been  in  service  for  ip*-?  'rii-.'i 
(■M'j  'VKi  psi-mdnths  pxhih-'m};:  hii,''i.<'T 
failure  ralt»9  than  transm,'ttr5  :;,,;i  had 
been  in  service  for  more  than  60,000  pti- 
months.  However,  the  population  of 
transmitters  in  hi  r\  k  f  !  ■»  \  ind  60,000 
psi-months  was  less  'tun  U)  percent  of 
the  total  transmitter  populcition 
evaluated.  Figure  1  represents  the  staff 
estimates  of  Rosemount  transmitter 
failure  rates  based  on  pressure 
application  and  the  time  in  service 
derived  from  the  NUMARC  survey  data. 

Third  among  tbese  factors  was  the 
classification  of  (be  lot  as  suspect  or 
nonsuspect.  AIi  suspect  lots  as  defined 
by  Rosemount  contained  at  least  one 
confirmed  failure  end  possibly  more, 
depending  on  ihe  size  of  the  lot. 
However  many  nor  firmed  or  suspected 
failures  tiu"**!!  t  v      n'^-^  of  fill-oil  were 
identified  .n  rKfnfii; !■:•»•'    sols.  If  all  other 
factors  were  atisunn'C  *  quaL  suspect  lots 
had  higher  failure  rates  than  nonsuspect 
lots.  When  pressure  application  or  time- 
in-service  was  considered,  classification 
by  suspect  or  nonsuspect  lot  was  of 
lesser  importance. 

Throu^iout  this  evaluation  period,  the 
staff  found  sevdrsl  n^'rw-'-^hv  ilrms 
including  the  fum  nir  k 

1.  The  manufacturer  continues  to 
confirm  thnt  transmitters  are  failing 
beciuisf   if  a  loss  of  fill-oil. 

Wh.  n  If*  NKC   ssued  Bulletin  90-01, 
the  n.iDuiciiriirer  .  onnnned  that 
approximately  90  transmitters  had  failed 
because  of  a  loss  of  fill-oil.  By  taking  the 
actions  requested  in  the  bulletin,  the 
licensees  would  have  removed  from 
service  both  those  groups  of  transmitters 
identified  as  suspect  transmitters  and 
those  transmitters  suspected  of  oil  loss 
based  on  historical  calibration  data. 
Since  that  time.  Rosemount  has 
confirmed  approximately  50  additional 
transmitters  as  having  failed  because  of 
a  loss  of  fili-oil.  While  the  number  of 
failures  resulting  from  a  loss  of  fiU-oil 
has  decreased  recently,  this  condition 
coQtmues  to  cause  transmitters  to  faiL 

2.  The  manufacturer  continues  to 
classify  more  transmitters  as  being 
suspect  lots. 

!r.  D*-cemb«  1989.  Rosemount  issued 
trie  iniiiai  list  of  suspect  lot  transmitters 
which  included  approximately  1075 
transmitters  Since  that  time,  the 
manufacturer  has  updated  this  list  with 
four  addenda,  with  the  most  recently 
issued  addenflum  adding  approximately 
215  transmitters  in  December  1991.  The 
current  number  of  Tansmitters  found  in 
the  suspect  lots  is  approximately  1700. 


11734 


Federal  Register  /  Vol.  57.  No.  67  /  Tuesday.  April  7,  1992  /  Notices 


3.  At  nuclear  facilities,  Model  1151 
and  Model  1152  transmitters  have  failed 
because  of  a  loss  of  fill-oil.  While  few 
Model  1151  and  Model  1152  transmitters 
have  been  confirmed  to  have  failed,  the 
fact  that  these  transmitters  failed 
indicates  that  the  failures  are  not  limited 
to  transmitters  w^ith  stainless  steel  "O" 
rings. 

4.  In  November  1991,  Rosemount 
informed  the  NRC  that  it  was  recalling 
approximately  1300  Model  1151 
transmitters  based  on  a  Rosemount 
engineering  analysis  which  indicated 
that  these  transmitters  are  susceptible  to 
a  loss  of  fill-oil. 

Rosemount  indicated  that  it  had 
shipped  only  a  few  of  these  transmitters 
to  nuclear  facilities  and  that  none  had 
been  reported  as  having  failed  because 
of  a  loss  of  fill-oil.  The  staff  reviewed 
information  on  these  transmitters  and 
concluded  that  Rosemount  has 
addressed  the  issue  adequately  by 
making  a  recall.  Rosemount  is  also 
improving  the  postproduction  screening 
test  of  Model  1151  transmitters. 

The  staffs  concern  throughout  the 
evaluation  of  this  issue  is  the  need  to 
determine  whether  or  not  the 
Rosemount  transmitter  meets  the 
current  criteria  as  a  reliable  component 
for  which  failures  can  be  readily 
detected.  The  NRC  issued  General 
Design  Criterion  (GDC)  21,  "Protection 
System  Reliability  and  Testabihty"  in 
appendix  A  to  part  50  of  title  10  of  the   . 
Code  of  Federal  Regulation  (10  CFR  part 
50)  to  require  the  protection  system  to 
be  designed  with  high  functional 
reliability  and  with  sufficient  capability 
to  allow  periodic  testing  of  its 
functioning  when  the  reactor  is  in 
operation.  The  NRC  established  this 
requirement  to  ensure  that  the  licensee 
can  readily  detect  failures  of 
subcomponents  and  subsystems  within 
the  protection  system  and  can  readily 
detect  loss  of  the  required  protection 
system  redundancy  when  it  occurs.  In  10 
CFR  50.55a(h),  the  NRC  requires  that 
protection  systems  meet  the  Institute  of 
Electrical  and  Electronics  Engineers 
Standard,  "Criteria  for  Protection 
Systems  for  Nuclear  Power  Generating 
Stations"  (IEEE-279).  In  IEEE-279,  the 
Institute  stated  that  means  shall  be 
provided  for  checking,  with  a  high 
degree  of  confidence,  the  operational 
availability  of  each  system  input  sensor 
during  reactor  operation.  To  achieve  a 
high  functional  reliability,  a  transmitter 
must  have  a  low  probability  of  failing 
while  it  is  operating.  Conversely, 
failures  should  be  readily  detectable 
commensurate  with  the  safety  function 
while  the  transmitter  is  in  operation. 
Upon  reviewing  the  analyses, 


evaluations,  and  historical  data  on  the 
loss  of  fill-oil.  the  staff  concludes  that 
actions  requested  by  the  previous 
bulletin  are  insufficient  to  ensure  the 
transmitters  achieve  the  desired  high 
fucntional  reliability. 
The  staff  concludes  the  following: 
1.  The  following  Rosemount 
transmitters  are  not  achieving  high 
functional  reliability:  Model  1153  Series 
B.  Model  1153  Series  D.  and  Model  1154 
transmitters  manufactured  before  July 
11, 1989.  that  are  currently  used  in  either 
safety-related  systems  or  systerns 
installed  in  accordance  with  10  CFR 
50.62  (the  ATWS  rule),  and  that  (1)  have 
a  normal  operating  pressure  greater  than 
1500  psi.  and  (2)  are  installed  in  reactor 
protection  trip  systems  or  ESF  actuation 
systems.  The  licensee  should  (1)  replace 
these  transmitters  with  Rosemount 
transmitters  manufactured  after  July  11, 
1989,  (2)  replace  them  with  qualified 
transmitters  manufactured  by  another 
vendor,  or  (3)  monitor  them  for  the  life 
of  the  transmitter  using  an  online 
monitoring  system.  Licensees  may 
monitor  transmitters  in  this  category 
that  have  reached  the  appropriate  psi- 
month  threshold  criterion  recommended 
by  Rosemount  (60.000  psi-months  or 
130,000  psi-months  depending  on  the 
range  code  of  the  transmitter)  by  using 
an  enhanced  surveillance  monitoring 
program,  if  sufficient  justification  is 
provided  to  demonstrate  the  reliability 
of  the  safety  function  will  be  sufficiently 
enhanced  by  the  redimdancy  or 
diversity  of  applicable  instrumentation 
and  control  systems.  The  justification 
should  show  that  the  importance  of  the 
function,  when  considered  in 
conjunction  with  the  overall 
performance  of  the  reactor  protection 
trip  system,  ESF  actuation  systems  or 
ATWS  system,  provides  a  sufficiently 
high  level  of  reliability  for  the  function. 

Replacing  a  Rosemount  transmitter 
with  one  manufactured  after  July  11, 
1989,  means  installing  a  transmitter 
which  has  been  refurbished  with  a 
sensor  module  manufactured  after  July 
11, 1989  (senior  module  number  greater 
than  2182805),  or  installing  a  transmitter 
manufactured  after  July  11. 1989  (a 
transmitter  having  a  serial  number 
greater  than  500000). 

An  online  monitoring  system  is  a 
system  or  method  by  which  the  licensee 
can  evaluate  transmitter  output  while 
the  transmitter  is  in  service  and  can 
detect  changes  in  output  on  the  same 
order  of  magnitude  as  the 
manufactiirer's  drift  data  criteria  for 
determining  degradation  caused  by  a 
loss  of  fill-oil.  The  plant  process 
computer  provides  a  means  of 
evaluating  the  output  of  the  transmitter 


while  the  transmitter  is  in  service.  Other 
methods  such  as  process  noise  analysis 
may  be  applicable  for  specific 
applications. 

2.  The  following  Rosemount 
transmitters  a-f-e  not  achieving  high 
functional  reliability:  Model  1153  Series 
B.  Model  1153  Series  D,  and  Model  1154 
transmitters  manufactured  before  July 
11,  1989,  that  are  currently  used  in  either 
safety-related  systems  or  systems 
installed  in  accordance  with  10  CFR 
50.62  (the  ATWS  rule),  and  that  (1)  have 
a  normal  operating  pressure  greater  than 
500  psi  and  less  than  or  equal  to  1500 
psi.  and  (2)  are  installed  in  reactor 
protection  trip  systems  or  ESF  actuation 
systems. 

The  licensees  cf  boiling  water  reactor 
(BWR)  facilities  should  (1)  replace  these 
transmitters  with  Rosemount 
transmitters  manufactured  after  [uly  11. 
1989,  (2)  replace  them,  with  qualified 
transmitters  m.anufactured  by  another 
vendor,  or  (3)  monitor  them  usmg  an 
online  monitoring  system  until  the 
transmitter  reaches  the  appropriate  psi- 
month  threshold  criterion  recommended 
by  Rosemount  (60,000  psi-months  or 
130.000  psi-months  depending  on  the 
range  code  of  the  transmitter).  The 
hcensees  of  pressurized  water  reactor 
(PWR)  facilities  should  (1)  replace  these 
transmitters  with  Rosemount 
transmitters  manufactured  after  July  11, 
1989,  (2)  replace  them  with  qualified 
transmitters  manufactured  by  another 
vendor,  or  (3)  monitor  them  using  an 
enhanced  surveillance  program  until  the 
transmitter  reaches  the  appropriate  psi- 
month  threshold  criterion  recommended 
by  Rosemount  (60,000  psi-months  or 
130,000  psi-months  depending  on  the 
range  code  of  the  transmitter). 

3,  The  following  Rosemount 
transmitters  are  not  achieving  high 
functional  reliability;  Model  1153  Series 
B,  Model  1153  Series  D.  and  Model  1154 
transmitters  manufactured  before  July 
11, 1989.  that  are  currently  used  in  either 
safety-related  systems  or  systems 
installed  in  accordance  with  10  CFR 
50.62  (the  ATWS  rule),  and  that  (1)  have 
a  normal  operating  pressure  greater  than 
1500  psi,  and  (2)  are  not  installed  in 
reactor  protection  trip  systems  or 
engineered  safety  feature  actuation 
systems.  The  licensee  should  (1)  replace 
these  transmitters  with  Rosemount 
transmitters  manufactured  after  July  11. 
1989.  (2)  replace  them  with  qualified 
transmitters  manufactured  by  another 
vendor,  or  (3)  monitor  the  transmitter 
throughout  its  life  using  an  enhanced 
surveillance  monitoring  program. 

4.  The  following  Rosemount 
transmitters  are  not  achieving  high 
functional  reliability:  Model  1153  Series 
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B,  Model  1153  Series  D,  and  Model  1154 
transmitters  manufactured  before  July 
11,  1989,  that  are  currently  used  in  either 
safety-related  systems  or  systems 
installed  in  accordance  with  10  CFR 
50.62  (the  ATW'S  rule),  and  that  (1)  have 
a  norma!  operating  pressure  greater  than 
500  psi  and  less  than  or  equal  to  1500 
psi,  and  (2)  are  not  installed  m  reactor 
protection  trip  systems  or  engineered 
safety  feature  actuation  systems.  The 
licensee  should  (1)  replace  these 
transmitters  with  Rosemount 
transmitters  manufactured  after  July  11, 
1989,  (2)  replace  them  with  qualified 
transmitters  manufactured  after  July  11, 
1989,  (2)  replace  them  with  qualified 
transmitters  manufactured  by  another 
vendor,  or  (3)  monitor  them  using  an 
enhanced  surveillance  monitoring 
program  until  the  transmitter  reaches 
the  appropriate  psi-month  threshold 
criterion  recommended  by  Rosemount 
(60,000  psi-months  or  130,000  psi-months 
depending  on  the  range  code  of  the 
transmitter). 

5.  The  enhanced  surveillance 
monitoring  program  should  provide 
measurement  data  with  an  accuracy 
range  consistent  with  that  needed  for 
companson  with  the  manufacturer's 
drift  data  criteria  for  determining 
degradation  caused  by  a  loss  of  fill-oil. 
To  achieve  the  desired  accuracy,  the 
licensee  can  determine  the  trending  of 
zero  drift  and  span  drift  from  the 
calibration  data.  In  determining  the 
calibration  interval  for  those 
transmitters  which  are  to  be  monitored 
by  an  enhanced  surveillance  program, 
the  licensee  may  find  that  the  normal 
calibration  interval  may  not  be 
sufficient  to  provide  a  high  degree  of 
confidence  that  it  can  detect 
degradation  caused  by  a  loss  of  fill-oil 
before  the  transmitter  fails.  The  licensee 
should  determine  the  appropriate 
enhanced  surveillance  tests  and 
intervals  for  each  of  these  transmitters 
individudiiy  considering  the  specific 
safety  function(s).  diversity  available, 
and  other  factors.  Until  the  appropriate 
surveillance  tests  and  intervals  have 
been  determined,  the  licensee  should 
obtain  and  evaluate  quarterly  the 
measurement  data  with  an  accuracy 
range  consistent  with  that  needed  for 
comparison  with  the  manufacturer's 
drift  data  criteria  for  transmitters 
described  in  Item  (3)  that  have  not 
reached  the  appropriate  psi-month 
threshold  recommended  by  Rosemount 
(60,000  psi-months  or  130,000  psi-months 
depending  on  the  range  code  of  the 
transmitter).  At  least  once  every  18 
months,  the  licensee  should  evaluate  all 
remaining  transmitters  subject  to  the 


enhanced  surveillance  monitoring 
program. 

6.  The  following  Rosemount 
transmitters  are  achieving  a  high 
functional  reliability  Model  1153  Series 
B.  Mode!  11,53  Series  D.  and  Model  1154 
transmitters  manufactured  before  July 
11,  1989,  that  are  currently  used  in  either 
safety-related  systems  or  systems 
installed  in  accordance  with  10  CFR 
50.62  (the  ATVVS  rule),  and  that  have  a 
normal  operating  pressure  less  than  or 
equal  to  500  psi.  These  transmitters  may 
remain  in  service  and  may  be  excluded 
from  any  enhanced  surveillance 
program.  However,  the  licensee  is 
encouraged  to  continue  monitoring  these 
transmitters  in  an  enhanced  surveillance 
program  to  detect  any  degrading 
performance  of  the  transmitter. 

7.  The  performance  experience  and 
identified  failures  do  not  indicate  that 
additional  licensee  action  is  warranted 
to  address  the  issue  of  a  loss  of  fill-oil 
for  Rosemount  Model  1151, 1152.  and 
1153  (Series  A)  transmitters. 

8.  NX^MARC's  report  and  the 
associated  database  sufficiently  account 
for  the  population  of  transmitters.  The 
.N'UMARC  survey  data  provided  that 
staff  a  "snapshot"  of  the  installed 
population  of  Rosemount  transmitters 
subject  to  the  bulletin,  including 
application  by  function,  time-in-service, 
and  operating  pressure,  the  database  did 
not  account  for  spares  or  transmitters 
previously  removed  for  reasons  other 
than  a  loss  of  fill-oil.  While  some 
uncertainty  may  be  generated  as  new 
suspect  lots  are  identified  by  the 
manufacturer  but  are  not  listed  in  the 
database,  the  overall  transmitter  usage 
has  been  identified  to  the  point  of 
reducing  the  staffs  concerns  on  this 
issue. 

Requested  Actions 

Operating  Reactors 

The  NRC  requests  that  all  holders  of 
operating  licenses  for  nuclear  power 
reactors  take  the  following  actions; 

1.  Review  the  plant  records  and 
identify  any  Rosemount  Model  1153 
Series  B,  Model  1153  Series  D,  and 
Model  1154  transmitters  manufactured 
before  July  11,  1989,  that  are  currently 
used  in  either  safety-related  systems  or 
s\  stems  installed  in  accordance  with  10 
CFR  ,50,62  (the  ATWS  rule),  and 

(a)  Replace,  or  monitor  for  the  life  of 
the  transmitter  using  an  online 
monitoring  system,  any  transmitters  that 
have  a  normal  operating  pressure 
greater  than  1500  psi  and  that  are 
installed  in  reactor  protection  trip 
systems  or  ESF  actuation  systems. 
Action  for  these  transmitters  that  have 
not  met  the  Rosemount  psi-month 


threshold  criterion  should  be  expedited. 
At  the  licensee's  discretion,  an 
enhanced  surveillance  program  may  be 
used  for  transmitters  in  this  category 
which  have  reached  the  appropriate  psi- 
month  threshold  criterion  recommended 
by  Rosemount  with  justification  that  the 
reliability  of  the  safety  function  will  be 
sufficiently  enhanced  by  the  redundancy 
or  diversity  of  applicable 
instrumentation  and  control  systems. 
The  justification  should  show  that  the 
importance  of  the  function,  when 
considered  in  conjunction  with  the 
overall  performance  of  the  reactor 
protection  trip  system,  ESF  actuation 
systems,  or  ATWS  system,  provides  a 
sufficiently  high  level  of  reliability  for 
the  function. 

(b)  (For  BWRs)  Replace,  or  monitor 
using  an  online  monitoring  system,  any 
transmitters  that  have  a  normal 
operating  pressure  greater  than  500  psi 
and  less  than  or  equal  to  1500  psi  and 
that  are  installed  in  reactor  protection 
trip  systems  or  ESF  actuation  systems 
until  the  transmitter  reaches  the 
appropriate  threshold  criterion 
recommended  by  Rosemount. 

(For  PWRs)  Replace,  or  monitor  using 
an  enhanced  surveillance  program,  any 
transmitters  that  have  a  normal 
operating  pressure  greater  than  500  psi 
and  less  than  or  equal  to  1500  psi  and 
that  are  installed  in  reactor  protection 
trip  systems  or  ESF  actuation  systems 
until  the  transmitter  reaches  the 
appropriate  threshold  criterion 
recommended  by  Rosemount.  If  the 
transmitters  are  monitored  by  using  an 
enhanced  surveillance  program, 
sufficient  justification  should  be 
provided  to  demonstrate  the  reliability 
of  the  safety  function  will  be  sufficiently 
enhanced  by  the  redundancy  or 
diversity  of  applicable  instrumentation 
and  control  systems.  The  justification 
should  show  that  the  importance  of  the 
function,  when  considered  in 
conjunction  with  the  overall 
performance  of  the  reactor  protection 
trip  system,  ESF  actuation  systems  or 
ATWS  system,  provides  a  sufficiently 
high  level  of  reliability  for  the  function. 

(c)  Replace,  or  monitor  for  the  life  of 
the  transmitter  using  an  enhanced 
surveillance  monitoring  program,  any 
transmitters  that  have  a  normal 
operating  pressure  greater  than  1500  psi 
and  that  are  not  installed  in  reactor 
protection  trip  systems  or  ESF  actuation 
systems. 

(d)  Replace,  or  monitor  using  an 
enhanced  surveillance  monitoring 
program,  any  transmitters  that  have  a 
normal  operating  pressure  greater  than 
500  psi  and  less  than  or  equal  to  1500 
psi,  and  that  are  not  installed  in  reactor 
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protection  trip  systems  or  ESF  actuation 
systems  until  the  transmitter  reaches  the 
appropriate  threshold  criterion 
recommended  by  Rosemount. 

(e)  At  the  licensee's  discretion, 
exclude  from  any  enhanced  surveillance 
program  transmitters  that  have  a  normal 
operating  pressure  less  than  or  equal  to 
500  psi.  Licensees  are  encouraged  to 
continue  monitoring  these  transmitters 
in  an  enhanced  surveillance  program  to 
detect  any  degrading  performance  of  a 
transmitter 

2.  Evaluate  the  enhanced  surveillance 
monitoring  program  to  ensure  that  the 
program  provides  measurement  data 
with  an  accuracy  range  consistent  with 
that  needed  for  comparison  with  the 
manufacturers  drift  data  criteria  for 
determining  degradation  caused  by  a 
loss  of  fill-oil.  Determine  the  appropriate 
enhanced  surveillance  test  interval(s)  on 
a  case-by -case  basis,  for  each 
transmitter  in  the  enhanced  surveillance 
program,  to  provide  a  high  degree  of 
confidence  in  detecting  degradation  of 
the  transmitter  caused  by  a  loss  of  fill- 
oil  before  the  transmitter  fails.  Tne 
licensee  shall  document  the  enhanced 
surveillance  program  evaluation  and  the 
determination  of  test  intervalfs). 

3.  Until  the  licensee  determines  the 
appropriate  surveillance  tests  and 
intervals  as  described  in  Action  Item  2 
above,  the  licensee  should  obtain  and 
evaluate  quarterly  the  measurement 
data  with  the  accuracy  range  consistent 
with  that  needed  for  comparison  with 
the  manufacturer's  drift  data  criteria  for 
transmitters  described  in  Action  Item 
1(c)  that  have  not  reached  the 
appropriate  psi-month  threshold 
criterion  recommended  by  Rosemount 
(60.000  psi-months  or  130,000  psi-months 
depending  on  the  range  code  of  the 
transmitter).  At  least  once  every  18 
months,  the  hcensee  should  evaluate  all 
remaining  transmitters  subject  to  the 
enhanced  surveillance  monitoring 
program. 

The  actions  described  in  this 
supplement  supersede  the  actions 
requested  in  the  original  bulletin  and 
may  be  the  subject  of  NRC  audits  in  the 
future. 

Construction  Permit  Holders 

All  holders  of  construction  permits  are 
requested  to,  complete  Items  1,  2.  and  3 
of  Requested  Actions  for  Operating 
Reactors  before  the  date  scheduled  for 
loading  fuel. 

The  actions  described  in  this 
supplement  supersede  the  actions 
requested  in  the  original  bulletin  and 
may  be  the  subject  of  NRC  audits  in  the 
future. 


Reportiag  Requirements 

Operating  Reactors 

Provide  within  60  days  after  receipt  of 
this  bulletin,  a  response  that  includes 
the  following: 

1.  A  list  of  the  specific  actions,  with 
justification  where  necessary,  that  the 
licensee  will  complete  to  meet  Item  1  of 
Requested  Actions  for  Operating 
Reactors  provided  in  this  supplement 

2.  The  schedule  for  completing 
licensee  actions  to  meet  Item  1  of 
Requested  Actions  provided  in  this 
supplement. 

3.  A  statement  confirming  that  Item  3 
of  Requested  Actions  for  Operating 
Reactors  provided  in  this  supplement 
has  been  completed. 

Construction  Permit  Holders 

Before  the  date  scheduled  for  loading 
fuel,  all  holders  of  construction  permits 
are  required  to  provide  a  response  that 
confirms  that  the  Requested  Action  for 
Construction  Permit  Holders  has  been 
completed. 

The  written  reports  required  above 
shall  be  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Attn:  Document 
Control  Desk.  Washington,  DC  20555, 
and  shall  be  submitted  under  oath  or 
affirmation  pursuant  to  the  provisions  of 
section  182a,  Atomic  Energy  Act  of  1954, 
as  amended  and  10  CFR  50.54(f),  A  copy 
shall  also  be  submitted  to  the 
appropriate  Regional  Administrator. 

Backfit  Discussion 

The  NRC  is  requesting  that  the 
addressees  take  the  actions  described 
herein  to  ensure  that  they  promptly 
detect  transmitter  failures  caused  by  a 
loss  of  fill-oil.  A  loss  of  fill-oil  may  result 
in  a  transmitter  not  performing  its 
intended  safety  function. 

The  actions  requested  in  this  bulletin 
supplement  represent  new  positions  of 
the  staff  and  thus,  this  request  is 
considered  a  backfit  in  accordance  with 
the  NRC's  procedures.  The  staff  is 
imposing  this  backfit  to  bring  facilities 
into  compliance  with  existing 
requirements  that  were  not  satisfied. 
Therefore,  the  staff  did  not  perform  a 
full  backfit  analysis.  However,  the  staff 
performed  an  evaluation  of  the  type 
discussed  in  10  CFR  50.109(a)(6) 
including  a  statement  of  the  objectives 
of  and  reasons  for  the  actions  requested 
and  the  basis  for  invoking  the 
compliance  exemption.  It  will  be  made 
available  in  the  Public  Document  Room 
with  the  minutes  of  the  [xxxth]  meeting 
of  the  Committee  to  Review  Generic 
Requirements. 

This  request  is  covered  by  Office  of 
Management  and  Budget  Clearance 
Number  3150-001  which  expires  May  31, 


1994.  The  estimated  average  number  of 
b;irdt;n  hours  is  2  person-hours  for  each 
transmitter  for  each  hcensee.  This 
includes  the  time  needed  to  assess  the 
requested  actions,  review  plant  records, 
analyze  the  data  obtained  from  plant 
records,  evaluate  the  existing  enhanced 
sur\eillancp  progra.Ti,  and  prepare  the 
required  response.  This  does  not  include 
the  time  needed  to  revise  the  enhanced 
surveillance  programs  or  to  replace 
transmitters.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Information  and  Records 
Management  Branch,  Division  of 
Information  Support  Services.  Office  of 
Information  Resources  Management. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  to  the 
P.Hperwork  Reduction  Project  (31.50- 
OOllJ,  Office  of  Management  and 
Budget.  Washington,  DC  205(13. 

References: 

1.  Rosemount  Technical  Bulletin  No.  1. 

May  10,  1989. 

2.  Rosemount  Technical  Bulletin  No.  2, 
July  12,  1989 

3.  Rosemount  Technical  Bulletin  No.  3. 
October  23.  19fl9. 

4.  Rosemount  Technical  Bulletin  No.  4, 
December  22.  1989, 

5.  NUM,\RC  Report  91-02,  'Summarv-  of 
NL'SL^RC  Activities  to  Address  Oil  Loss  m 
Rospmount  Transmitters,"  April  1991 

5      BNL  Report,  "Evaluation  of 
Surveillance  and  Technical  Issues  Resarding 
Rosemount  Pressure  Transmitter  Loss  of  F'll- 
Oil  Failures.'  December  20,  1991 

Dated  at  RockviHe.  Maryland,  this  31st  day 
of  March  1992. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensatn, 

Director.  Project  Directorate  II-l,  Division  of 
Reactor  Projects— I/II,  Office  of  Nuclear 
Readlor  Regulation. 
[FR  Doc  92-7968  Filed  4-6-92;  8:45  am] 
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[Docket  No.  50-344] 
Exemption 

In  the  matter  of  Portland  General  Electric 
Co..  et  al.  (Trojan  Nuclear  Plant). 

I 

Portland  General  Electric  Company,  et 
al.  (PGE  or  the  licensee]  is  the  holder  of 
Facility  Operating  License  No,  NPF-1, 
which  authorizes  operation  of  the  Trojan 
Nuclear  Plant.  The  license  provides, 
among  other  things,  that  the  licensee  is 
subject  to  al!  rules,  regulations  and 
orders  of  the  Comm.ission  now  or 
hereafter  in  effect. 
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The  facility  consists  of  a  pressurized 
water  reactor  at  the  licensee's  site 
located  in  Columbia  County,  Oregon,  on 
the  Columbia  River. 

II 

Title  10  of  the  Code  of  Federal 
Regulations  part  50  (10  CFR  part  50), 
"Domestic  Licensing  of  Production  and 
Utilization  Facilities,"  provides  specific 
fire  protection  requirements  in  appendix 
R.  "Fire  Protection  Program  for  Nuclear 
Power  Facilities  Operating  Pnor  to 
fanuary  1,  1979."  One  requirement  of  10 
CF'R  part  50.  appendix  R,  is  found  in 
section  III. J,  "Emergency  Lighting." 
which  specifically  states,  "Emergency 
lighting  units  with  at  least  an  8-hour 
battery  power  supply  shall  be  provided 
in  all  areas  needed  for  operation  of  safe 
shutdown  equipment  and  in  access  and 
egress  routes  thereto." 

Ill 

By  letter  dated  December  30. 1988, 
c-nd  supplemented  by  letters  dated  April 
iS.  1991,  October  15.  1991.  and  February 
11, 1992,  the  licensee  requested  an 
exemption  under  10  CFR  50,12  from  the 
requirements  of  10  CFR  part  50. 
appendix  R,  section  III,}.  "Emerppncy 
Lighting."  The  requested  exemption 
would  allow  the  use  of  portable 
emergency  battery  lighting  units  as  an 
alternative  to  permanently  installed 
em.ergency  batter  lighting  units  with  an 
8-hour  batter  power  supply  in  selected 
outdoor  areas.  The  licensee  is  requesting 
the  use  of  portable  emergency  batter 
lighting  because  of  the  impracticality  of 
installing  fixed  emergency  batter 
lighting  units  at  outdoor  locations  and 
the  lack  of  readily  available  power 
supplies  and  the  difficulty  in  providing 
protection  against  harsh  weather. 

Appendix  R,  section  IIIJ  of  10  CFR 
part  50  states,  "Emergency  lighting  units 
with  at  least  an  8-hour  battery  power 
supply  shall  be  provided  in  all  areas 
needed  for  operation  of  safe  shutdown 
equipment  and  in  access  and  egress 
route  thereto."  By  letter  dated  December 
30,  1988.  the  licensee  requested  an 
exemption  from  this  requirement  for 
several  outdoor  areas.  Certain 
postulated  fire  scenarios  can  d.dmage 
redundant  trains  of  service  water 
pumps.  Should  that  occur,  plant 
operators  will  be  dispatched  to  operate 
specific  service  water  and/or  fire 
protection  water  system  valves  to 
assure  safe  shutdown  water 
requirements.  These  valves  are  in 
outdoor  locations  and  no  lighting  is 
provided.  The  basis  for  the  December 
30, 1988,  requested  exemption  is  that 
power  for  regular  lighting  is  not 
provided  in  these  areas  and,  due  to 
severe  weather  conditions,  maintenance 


cf  permanently  installed  emergency 
battery  powered  lighting  lEBL]  units  will 
be  difficult.  (Emergency  battery 
powered  lighting  units  are  connected  to 
the  normal  lighting  circuits  and  operate 
only  when  power  to  that  normal  lighting 
circuit  IS  lost.  Therefore,  in  order  to 
install  permanent  8-hour  battery 
powered  emergency  lighting  units  in 
these  outdoor  locations,  permanent 
normal  lighting  would  first  have  to  be 
installed.) 

The  licensee  has  provided  two  sets  of 
two  portable  emergency  battery  lighting 
units  m  the  control  building.  One  set  is 
located  on  the  93-foot  elevation  and  the 
other  set  is  located  on  the  45-foot 
elevation  near  the  controlled  access 
point.  These  EBL  units  use  a  &-watt 
halogen  lamp,  are  Underwriters 
Laboratory  listed  under  UL  Standard 
924.  "Emergency  Lighting  Equipment;" 
are  equipped  with  an  on/off  switch;  and 
will  provide  a  minimum  of  6  hours  of 
continuous  lighting.  (Two  units  are 
provided  in  each  set  to  assure  8  hours  of 
light  even  though  each  unit  will  operate 
for  at  least  6  hours,  is  equipped  with  on/ 
off  switches,  and  the  operator  actions 
can  be  completed  in  about  30  mmutes.) 
Monthly  surveillance  checks  are  made 
of  each  unit  to  assure  that  it  is  operable 
and  that  it  is  connected  to  the  battery 
charger. 

The  licensee  has  also  installed 
brackets  at  each  location  to  hold  the 
F;DL  units  to  assure  that  the  lighting  unit 
will  be  aimed  where  it  is  needed,  while 
allowing  the  operator  full  use  of  both 
hands.  The  staff  reiected  the  licensee's 
original  design  of  the  mounting  brackets. 
However,  by  letter  dated  February  11, 
1992,  the  licensee  submitted  a  new 
bracket  design  that  the  staff  found 
acceptable. 

By  letter  dated  April  15, 1991,  the 
licensee  revised  this  requested 
exemption.  They  identified  (1)  three 
additional  valves  which  will  require 
operator  response  and.  therefore,  the 
installation  of  EBL  holding  brackets;  and 
(2)  a  fire  hydrant  connnection  was  no 
longer  needed. 

By  letter  dated  October  15, 1991,  the 
licensee  again  revised  this  exemption 
request.  The  licensee  identified  two 
areas  where  operator  monitoring 
activities  only  (no  operator  actions) 
were  required.  Accordingly,  these 
locations  were  added  to  the  list  of 
access/egress  routes.  Since  this  entails 
monitoring  activities  only,  no  mounting 
brackets  are  required. 

Three  different  fire  scenarios  will 
require  manual  operation  of  the  safe 
shutdown  equipment  located  outdoors, 
and/or  monitoring  of  level  indicators  for 
outdoor  storage  tanks  for  the  refueling 


water  storage  tank  (RWST)  and  the 
condensate  storage  tank  (CST). 

The  portable  lighting  units  are  used 
for  the  following  safe  shutdown  system 
alignments  and  instrument  monitoring 
activities: 

(1)  Providing  circulating  water  system 
supply  to  the  service  water  system 
(SWS)  for  the  alternative  SWS 
alignment.  The  alignment  is  used  until 
the  fire  protection  water  system  is 
aligned  to  the  SWS. 

(2)  Providing  fire  protection  water 
system  supply  to  the  SWS  for  the 
alternative  SWS. 

(3)  Providing  fire  protection  water  to 
the  CST  upon  depletion  of  CST 
inventory  for  the  auxiliary  feedwater 
(AFW)  system. 

(4)  Monitoring  locally  level  indicators 
for  the  RWST  and  CST. 

The  portable  EBL  units  used  for 
systems  alignments  1  and  2,  above,  are 
required  for  fires  in  fire  area  11  (service 
water  pump  room  in  the  intake 
structxu^),  M3  {manhole  number  3),  and 
M4  (manhole  number  4).  The  portable 
EBL  units  used  for  system  alignment  3, 
above,  is  used  if  CST  inventory  is 
depleted.  Each  of  the  above  alignments 
can  be  completed  in  less  than  30 
minutes,  thus  ensuring  that  the  6-hour 
capacity  of  the  protable  lighting  units 
will  be  adequate. 

The  protable  EBL  units  used  for 
monitoring  activity  4,  above,  would  be 
used  in  checking  RWST  and  CST  levels. 
The  activities  involve  only  intermittent 
visual  monitoring;  manual  actions  such 
as  valve  manipulations  are  not  required. 

The  staff  rejected  the  original  design 
of  the  brackets  provided  to  hold  the  EBL 
units  at  each  of  the  9  outdoor  locations 
requiring  operator  actions  because  it 
was  unnecessarily  complicated.  That 
design  provided  for  attaching  a 
15"x8"x  Vii"  thick  stainless  steel  plate 
on  one  side  of  the  EBL  The  plate  had  a 
Vie"  diameter  hole  drilled  in  each 
comer.  The  operator  would  be  required 
at  each  location  to  remove  a  wing  nut 
and  flat  washer  from  each  of  four  Vi" 
studs  held  by  a  unistrut  assembly 
installed  on  a  nearby  vertical  surface. 
The  operator  would  then  fit  the  four  Vie" 
holes  in  the  plate  over  the  V*"  studs  and 
replace  the  washers  and  wing  nuts.  The 
procedure  was  to  be  repeated  at  each 
location  requiring  operator  action. 

The  issue  was  resolved  by  letter  dated 
February  11, 1992.  The  new  design, 
which  the  staff  has  found  acceptable, 
provides  for  hooks  to  be  installed  on  the 
top  of  the  steel  plates.  Long  slots  will  be 
made  in  the  top  edge  of  the  unistrut 
assembly  which  will  accept  the  hooks. 
The  slots  are  sufficiently  larger  than  the 
hooks,  both  in  length  and  width,  so  that 
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the  operator  should  have  little  difficulty 
in  hanging  the  EBL  at  each  location. 

The  combination  of  portable  battery 
powered  emergency  lighting  units  and 
hanging  brackets  provided  in  those 
locations  where  operator  actions  will  be 
required  are  equivalent  to  the  technical 
requirement  as  promulgated  by  10  CFR 
part  50,  appendix  R.  section  III}. 
Therefore,  the  staff  concludes,  on  the 
basis  of  the  above  evaluation,  that 
licensee  requested  exemption  to  provide 
the  portable  emergency  battery  powered 
lighting  units  in  lieu  of  a  permanent  8- 
hour  battery  powered  emergency  lights 
as  required  by  section  IIIJ  of  10  CFR 
part  50,  appendix  R,  for  the  outdoor 
locations  listed  in  the  licensee's  letters 
of  December  30. 1988,  April  15  and 
October  15. 1991.  and  February  11. 1992, 
satisfy  the  intent  of  10  CFR  part  50. 
appendix  R.  section  III.J. 

Pursuant  to  10  CFR  50.12(a).  "The 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this 
part,  which  are — (1)  Authorized  by  law. 
will  not  present  an  undue  risk  to  the 
public  health  and  safety,  and  are 
consistent  with  the  common  defense  and 
security.  (2)  The  Commission  will  not 
consider  granting  an  exemption  unless 
special  circumstances  are  present. 
Special  circumstances  are  present 
whenever — *  *  *  (ii)  Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule;  or  (iii)  Compliance 
would  result  in  undue  hardship  or  other 
costs  that  are  significantly  in  excess  of 
those  contemplated  when  the  regulation 
was  adopted,  or  that  are  significantly  in 
excess  of  those  incurred  by  others 
similarly  situated  *  *  *." 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR 
50,12(a)(l),  that  an  exemption  as 
described  in  section  III  above  is 
authorized  by  law.  will  not  present  aji 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  The 
Commission  has  determined,  pursuant 
to  10  CFR  50.12(a)(2)  that  special 
circumstances  exist.  The  underlying 
purpose  of  the  rule  is  to  provide 
emergency  lighting.  The  use  of  the 
portable  emergency  battery  lighting 
units  will  provide  the  requisite  outdoor 
lighting  and  meet  the  intent  of  the  rule. 
Additionally,  it  would  be  costly  to 
provide  permanent  power  supplies  and 
harsh  weather  protection  for  outdoor 
fixed  emergency  battery  lighting. 
Therefore,  the  Commission  hereby 


grants  Portland  General  Electric 
Company,  et  al..  an  exemption  from  the 
requirements  of  10  CFR  part  50. 
appendix  R.  section  III.J.  "Emergency 
Lighting." 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  impact  on  the  quality  of  the 
human  environment  (57  FR  7805). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  March  1992. 

For  the  Nuclear  Regulatory  Commission. 

Bruce  A.  Boger, 

Director,  Division  of  Reactor  Projects  III/FV/ 
V,  Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  92-7970  Filed  4-6-92:  8:45  am] 

BILUtra  CODE  7S90-01-M 

(Docket  Nos.  50-338  and  50-339] 


of  Amef- J:- 
Licenses  a- 


c  a-d  Power  Co.;  Denial 
'i  to  facility  Operating 
jpp-'v'uPity  for  Hearing 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  Virginia  Electric 
and  Power  Company  (the  licensee)  for 
amendments  to  Facility  Operating 
License  Nos.  NPF-4  and  NPF-7.  issued 
to  the  licensee  for  operation  of  the  North 
Anna  Power  Station,  Unit  Nos.  1  and  2 
(NA-iai2)  located  in  Louisa  County, 
Virginia.  Notice  of  Consideration  of 
Issuance  of  these  amendments  was 
published  in  Federal  Register  on  May  23, 
1988  (53  FR  18364). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  related  to 
the  differential  settlement  between  the 
service  building  and  the  NA-2  main 
steam  valve  house. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  cannot  be  granted. 
The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  letter  dated  March  31. 1992. 

By  May  7. 1992.  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC.  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington,  DC,  by 
the  above  date.  A  copy  of  any  petitions 


should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  to  Michael  W.  Maupin, 
Esq.,  Hunton  and  Williams,  P.O.  Box 
1535,  Richmond,  Virginia  23212,  attorney 
for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  March  10, 1988,  as 
supplemented  March  23, 1989,  and  (2) 
the  Commission's  letter  to  the  licensee 
dated  March  31. 1992.ad 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  Alderman 
Library,  Special  Collections  Department, 
University  of  Virginia,  Charlottesville. 
Virginia  22903-2498.  A  copy  of  Item  (2) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Document  Control 
Desk. 

Dated  al  Rockville,  Maryland,  this  3l8t  day 

of  March  1992. 

Herbelt  .N.  Berkow. 

Director,  Project  Directorate  II-2,  Division  of 
Reactor  Pra;ect3-I/lI,  Office  of  Nuclear 
Reactor  Regulation, 

[FR  Doc.  92-7871  Filed  4-6-92;  8:45  am] 

BILLfHQ  COOE  75*0-01- M 


OFFICE  OF  NATIONAL  DRUG 
CONTROL  POLICY 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB);  Expedited  Review 

ON'DCP  has  submitted  to  0MB  for 

expedited  clearance  the  following 
proposal  for  collection  of  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.SC.  chapter  35), 
The  collection  is  for  the  Office  of 
National  Drug  Control  Policy  of  the 
EXOP. 

In  an  effort  to  fully  inform  the 
reporting  public,  the  collection 
instrument  is  printed  in  full,  including 
instructions,  at  the  end  of  this  notice. 
Written  comments  concerning  the 
collection  form  should  be  sent  to  Frank 
Kalder,  Director,  Budget  and  Legislative 
Review  Staff,  Office  of  .National  Drug 
Control  Policy.  Executive  Office  of  the 
President,  750  17th  Street  NW., 
Washington,  DC,  20,500.  within  15  days 
after  date  of  publication  of  this  notice  in 
the  Federal  Register 

Written  comments  concerning  this 
notice,  proposed  information  collection, 
estimated  public  burden  and  associated 
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response  time,  should  be  directed  to  the 
0MB  !-"v,p'-f r,  \ls.  Allison  Eydt,  on 
no:)  395-rjlc,  New  Executive  Office 
!<u^!riing,  room  30C1,  Washington.  DC 
20503,  and  Mr.  Frank  Kalder  (202)  467- 
^870,  Director,  Budget  and  Legislative 
Review  Staff,  Office  of  National  Driig 
Control  Policy,  Executive  Office  of  the 
Resident,  Washington,  DC,  20500.  If  you 
anticipate  commenting  on  the  forms/ 
collections,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  ONTDCP 
Director  of  Budget  and  Legislative  Staff 
of  your  intent  as  soon  as  possible. 

TiUe:  Survey  of  Expenditure  for  Drug 
Control  Activities  of  (A)  Local 
Governments  (B)  Campus  Police  Forces. 

Form  Number:  (A)  DCS-1,  (B)  DCS-2, 
Office  of  National  Drug  Control  Policy. 

Expedited  Review 

Type  of  Request:  New  collection. 

Frequency  of  Collection:  One  time. 

Respondent  Universe:  State  and  local 
governments.  These  agencies  already 
mamtain  their  own  finance  records  of 
the  information  being  requested,  and 
•will  compile  existing  data  to  respond  to 
the  survey. 

.Vppds  and  Uses:  The  Anti-Drug  Abuse 
Act  of  1988  recognized  the  need  for  an 
integrated  system  of  drug  control  to 
ensure  that  all  aspects  receive  proper 
and  balanced  attention.  These  data  are 
needed  to  enable  ON'DCP  to  identify, 
describe,  and  analyze  the  balance  of 
public  sector  resources  devoted  to  drug 
supply  and  demand  reduction  activities 
at  different  levels  of  government.  The 
data  will  be  used  to  plan,  implement, 
and  evaluate  proposals  for  the 
President's  National  Drug  Control 
Strategy.  The  expedited  review  is 
necessary  to  allow  adequate  time  for  the 
collection,  compilation,  and  analysis  of 
the  data  to  occur  prior  to  the 
formulation  of  the  President's  fifth 
National  Drug  Control  Strategy,  which  is 
to  be  released  in  January,  1993,  as 
required  by  law. 

Total  Respondents  and  A  verage 
Response  Time:  (A)  DCS-1  estimated 
9,000  respondents,  4,500  burden  hours, 
average  response  time  30  minutes;  (B) 
DCS-2  estimated  1,000  respondents,  240 
burden  hours,  average  response  time  15 
minutes.  Total  public  burden  is  4,750 
hours. 

Public  Burden:  Total  public  burden  is 
4.750  hours.  To  minimize  burden,  we 
have  followed  the  same  data  collection 
format  as  used  for  the  "Survey  of  Justice 
Expenditure  and  Employment." 
Responderts  are  familiar  with  this 


format  and  accustomed  !o  providing  the 
rtquired  data  elements.  Data  for  State 
governments  and  the  fifty  largest  local 
governments  will  be  compiled  from 
existing  government  records.  Estimates 
of  public  burden  are  based  on  previous, 
similar  surveys,  and  test  compilations 
for  five  governments. 

Respondent  Obligation:  Voluntary. 

A  copy  of  the  sur\'ey  is  published 
below.  Public  comment  is  encouraged. 

Dated:  March  30. 1992. 
Terrence  ].  Pell, 

Chief  of  Staff ,  Office  of  National  Drug  Control 
Policy,  Executive  Office  of  the  President 

I)CS-1 

Return  to: 

Bureau  of  the  Census.  1201  East  10th  Street, 
jeffersonville,  IN  47132-0001 

In  correspondence  pertaining  to  this  report, 
please  refer  to  the  identification  number 
above  your  address. 

O?^  No.  OOOO-OOOO:  Approval  Expires  00/00/ 
00 

FORM  DCS-1,  (1^-11-92)— U.S.  Department  of 
Commerce,  Bureau  Of  The  Census 

Survev  of  Expenditure  For  Drug  Control 
.\ctuities  of  Local  Gu%emment8 

Data  Supplied  By: 

(Please  correct  any  error  in  name,  address, 

and  ZIP  Code) 

Name 

Title    


Official  address — .Number  and  street- 
City 

State  


ZIP  Code  - 
Telephone - 
Area  code  - 
Number  — 
Extension  - 


Important — Please  read  the  definitions  and 
instructions  on  page  3. 

From  the  Directors,  Bureau  of  the  Census, 
and  Office  of  National  Drug  Control 
Policy 

On  behalf  of  the  Office  of  National  Drug 
Control  Policy  (ONDCP)  of  the  Executive 
Office  of  the  President,  the  Bureau  of  the 
Census  is  collecting  public  expenditure  data 
for  drug  control  activities  including  those 
related  to  police  protection,  judicial, 
prosecution,  public  defense,  corrections, 
health,  and  education  activities.  The  ONDCP 
will  use  the  data  from  this  survey  to  plan, 
implement,  and  evaluate  a  national  drug 
control  strategy  pursuant  to  Title  1  of  the 
Anti-Drug  Abuse  Act  of  1988  (Public  Law 
100-690).  The  ONDCP  will  publish  the  data  in 
a  report. 

We  are  enclosing  supplemental  instructions 
about  the  types  of  activities  to  be  included. 
Please  review  the  instructions,  extract  the 
requested  data  from  your  financial  records, 
and  enter  them  on  the  enclosed 
questionnaire.  If  answers  to  questions  are  not 
available  from  records,  please  provide 
reasonable  estimates  and  show  them  with  an 
asterisk  (').  Return  the  addressed  copy  of  the 


questionnaire  in  the  enclosed  envelope 
within  4  weeks.  The  duplicate  copy  is  for 
your  files. 

The  Anti-Drug  Abuse  Act  of  1988 
authorizes  the  collection  of  this  information 
(Public  Law  100-690).  Although  you  are  not 
legally  required  to  respond,  we  need  your 
participation  to  make  the  results  of  the 
survey  comprehensive,  accurate,  and  timely. 
If  you  need  further  assistance  in  completing 
the  questionnaire,  please  call  Sheryl  Jones  on 
1-800-352-7229. 

We  estimate  that  it  will  take  15  minutes  to 
3  hours  to  collect  this  information,  with  30 
minutes  being  the  average  time  per  response. 
This  includes  the  time  for  reviewing  the 
definitions  and  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  information  collecteid. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this  collection 
of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Director.  Office 
of  National  Drug  Control  Policy,  Wasiiington, 
DC  20500;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Public  Use  Reports 
Project  XXXX-XXXX,  Washington,  DC  20503. 

Thank  you  for  your  cooperation  in  this 
voluntary  survey. 

Sincerely, 
Barbara  Everitt  Bryant, 
Bureau  of  the  Census. 
Enclosures. 
Robert  Martinez, 
Office  of  National  Drug  Control  Policy. 

Section  I— EXPENDFTURE  AND  REVENUE 

A.  Figures  previously  reported — For  ease  in 
completing  this  section,  please  refer  to  the 
figures  you  previously  reported  in  the  FY  1990 
Survey  of  Expenditure  and  Employment  for 
Civil  and  Criminal  Justice  Activities.  (See 
enclosure.) 

B.  Report  expenditures  for  the  1990  and 
1991  fiscal  years.  If  figures  for  the  1990  fiscal 
year  are  not  available,  please  provide  an 
estimate  of  the  percentage  of  total 
expenditures  that  were  spent  for  drug  control 
activities  by  function. 

C.  Drug  control  activities:  Please  see 
Section  II,  Definitions  and  Instructions, 
BEFORE  completing  this  section. 

Mark  (X)  appropriate  l>ox  to  indicate  your 
government's  fiscal  year  (12-month 
accounting  period]  and  repori  data  for 
this  period  only. 

D  January-December 

D  February-January 

D  March-February 

D  April-March 

D.  May-April 
O  June-May 
D  July-June 

D  August-July 
D  September-August 
D  October-September 
D  NovembeM3ctober 
D  Decemt)er-Novemt)er 
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Part  1— Expenditure                                                            | 

Part  2— Revenue 

Current  operation;        Capital  outlay.  Annual 
Total  current                 expenditures  for 

Intergovernmental  expenditure— Annual 
payments  to 

Intergovernmental 

revenue  received 

directly  from  the 

Federal  Government 

operating  expenses, 

including  salary  and 

employer 

contnbutions  for 

employee  benefits; 

PICA.  PEPS, 

worVmans 

compensation 

construction, 
equipment  and  land 

Cities,  counties,  and 
towns 

The  State 

FY  1991 
(3) 

FY  1991 
(9) 

FY  1990 
(4) 

FY  1991 
(5) 

FY  1990 
(6) 

FY  1991 
(7) 

FY  1990 
(8) 

FY  1990 

FY  1991 
(1) 

FY  1990 
(2) 

(10) 

1     Poiice  jyotect'Cn — Se«  definition  on 
page  4 
a.  Tcia:  sip-e.'^litures  for  all  police 

nrntprtKVi  ACtivitMS                   

' 

b   !>ijg  retatnrt-direct— ExDeoditures 

'0'  ce'"'aC'e  a^jc  -e-a'-'""^  ictivi- 
v.?s     e  :      -a".^'K:.s    '-v.-'r-^a'tion 

:;:-.  i<c^                                   

:      j^y;     •€ ia'e^"'  "O''  =■: '  -  ■:. « r^encS- 
-.'es    ':■'    "^e    -as-,;o    ::■    ;oliC8 
2'c'ec*:C'     "a'    <'■'-    -^''''^^i'-a   as 

:e"tage  ;*  ra"--  r-rs-s  .<;.^-;  :--■-, 
aresis  as   9   :»»':>^'--aq'=    ;•   iotal 
a^o^'s— 'c  -;C*e   a   :-e':'='"a':!e  o1 
as'-^"  s"'i:  •■«'  s.c::/:"     :*^"ionnel 
3^c  :ve-'ca':;  cgs's                 

2    Ji,c}»-ial— See   definrtKXi   on   page  4 
a    'ra    etre'-drtures  for  all  judicial 

:;    Z^ .q  -es'-^-a-^i'^rt— Expenditures 
■:'  ■z^'---az<B  y.g  related  actiw 

:      Zr.Q     related-indirect— Expendi- 

'.'es   •:'   •"■0   caa-v;e  of  judicial 
a;-.-£>^    -'a-    .•:■.    ^'Stimate    as 

»--;    ir.c   -'-  r--    -!  ;     =i   per- 
:»^-acr!  ..s.-g  :.■.,'-  •»  a ■■:'■■-  iases 
as  a  pe'ce"a:.5  ''  'rj    ':ases — 
i-X'^e  a  2e'-„e"-:=  :-■   :•   a-:-^ini»- 
•'3--P  ->.,cc':'-      c-ersonnei      and 
over'ea':  :-«'s        

3    -e<;ai  services  and  prosecution — See 

oe-  -.'ic-  on  page  4 

a    'rai  expen<Sture8  for  all  legal 

si^-.ces  3^d  prosecution  activities.. 

-    >.;  •?  a-^-direct— Experxlitures 

tor  •oe^tmaDte  drug  related  activi- 

tjes                                        

■- 

c.    Drug    relatednndirect— Expendi- 
tures  for   the   balance   of   legal 
senrices  and  prosecution  activities 
that  you  estimate  as  being  drug 
related,  e.g..  a  percentage  using 
drug  related  cases  as  a  percent- 
age 0*  'o'ai  cas^s — Include  a  per- 
:T'-.a^-^  :■  a —  iistrative/ support 
p«rsc-ne!  a.'c  Overhead  costs 

■ 

4     Pijbiic    defense — See    definition    on 
pa:e  4 
a    ':'ai  er^e'xlitures  for  public  de- 
tense  actrvrties 

C   Drug  related-direct— Expenditures 
for  identifiable  drug  related  activi- 
ties                            

c.     Dnjg    rslated-indirect— Expendi- 
tures for  the  balance  of   public 
aeferse   activities  mat  you   esti- 
mate as  Deing  drug  related,  e.g..  a 
perceniage    using     drjg    related 
cases  as  a  percentage  of  total 
cases— irKiude   a  percentage  of 
administrative/support    personnel 
and  overhead  costs 

;   C.or-e<r  c-s— S.?e  definition  on  page  4 

1 

• 
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Pan  1 —Expenditure 

Part  2— Revenue 

Current  operation- 

Captai  o(jfi»v  Anrxjal  1        Imersjovernmental  expendtture— Annual 

Total  Current 
ooerBting  exp€>nse& 

experxiiiufos  tor       |                              payments  to 

revenue  rp  ...— 

directly  frcK-  <•» 

iriciudtrig  saian,  ana 
emptoyef 

■COntntKJtKjris  try 

f,mp*ovee  b*>n:,:.'r;s 

eouiDm<3ni  ar\:  lanc 

"■-I'lps    : ;u"tu-is,  and 

The  State 
government 

Federal  Govemmenl 

1 

» 

FlCA   PtRS 

•rorkma^  s 

COmp6nsat.-.>n 

FY  1991 

FY  1990 

FY  1991 

FY  1990 

FY  1991 

FY  1990 

FY  1991 

FY  1990 

FY  1991 

FY  1990 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

U) 

(8) 

(9) 

(10) 

a  Total  exoenditures  (x  cofrection- 

al  actiyties 

t    Oruq  'eiatpd^iirect— E»D0r>*T'jfes 

♦or  ioe-t''iaC"a  fl^Jg  reiateia  ar!vi 

ties,    e  a      ■Co'^p'efiensj'.e    Sub- 

stance Anuse  Progt^r" 

/- 

Drug     foia'ed-ifKlirect— Eitpeodt- 

nj^es   '0'    '-le  baiance  of   ccxrec- 

tjonai  acfvitres  that  you  estimate 

as  beif^g  d^'jg  related— include  a 

pe'ce'^ta.^e  o*  cor^ecbona;  o'^cefs 

, 

salaries  jsi^g  tf^  fxjmber  ot  in- 

mates  WK>se   most   serous   cckv 

viction  IS  riroq  'etated  as  a  D©f 

- 

certaae  of  an  inmates,  mciuoe  a 

pe'ce^'age  ot  admimsfative,' sap- 

pod     pefsonnei     ana     over+iead 

costs 

6      Healtti/hosD'tals     (treatment)— See 

definition  on  page  4 

Ojg       reiated-di^ect— ExperKtrtLir»>s 

to<  iderti'iabie  dnx)  related  ac-tm- 

nes.  eg    community  based  treat- 

ment programs _ 

7  Education  (prevention)— See  definition 

or-  page  4 

Drug       re'aied-direct— £i(j>endiiures 

tor  identitiabie  drug  ^eiated  activi- 

ties, e  g     Ojg  F-ee  sc^o*  pro- 

gram                             _.. 

S    Other  and  combined— See  definition 

.>n  page  i 

a     'otai   expenditures   tor   all   ctix*- 

crimma'  justice  or  dr-ug  contr-oi  ac- 

ttvities— Please    iis!    eac,    act'vity 

sepa'a'eiy  m  the  spaces  P':v>ded 

betow 
U)     -       .  - 

(2» - 

(3) _. 

(4) .„       

(5) 

- 

(6) 

b.  Drug  reiaied-direct— t'r>e'>'J"ufes 

*or  Identifiable  drug  'eia'.ed  acfvi 

ties  e  g    ,Aicorioi  and  i>jg  Abuse 

' 

C:ourx;iuRADAR  Network  agt^cy    . 

c      Drug     reiated-mdirect— ttpeodi- 

tures  tor  trie  balance  o-  all  other 

activities    tha'    ycKj    estimate    as 

tjemg  drug  related— Include  a  pei- 

centage  ot  administrative  support 

personnel  and  overtiead  costs 

Section  I!  —  Dermitions  and  Instructions 
i-ir-ig  Cunlrul  Activities 

Police  protection — All  police  activities, 
including  special  police  foire  units  and  both 
sworn  and  nonswoin  police  personnel. 
Include  also  coroners  and  medical  examiners. 
Exclude  jails  holding  adults  or  juvenilfs 
beyond  arraignment  (usually  more  than  48 


hours)  and  report  under  "Corrections." 
Exclude  also  school  crossing  guards. 

Judicial — All  civil  and  criminal  courts  and 
court-related  activities. 

Include — 

•  Judges  and  staff  (law  clerks,  court 
reporters,  etc.) 

•  Clerk  of  court  and  staff 


•  Other  current  operating  expenditure  (e.g., 
jury  fees,  law  library,  etc.) 

Exclude  probation  and  parole  and  report 
under  "Corrections." 

Legal  services  and  prosecution — 
Prosecuting  attorney's  offices,  legal 
departments,  and  all  attorneys  providing 
legal  services  for  your  government. 
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•  Prosecutor  and  staff 

•  Legal  advisor  and  staff 

•  Attorneys  on  retainer  or  f'.'es 

•  All  other  legal  expenses 

Exclude  annual  retainers  and/or  fees  paid 
to  private  attorneys/law  firms. 

Public  defense — Public  defenders'  offices, 
include  fees  paid  to  court-appointed  counsel 
and  contributions  to  private  legal  aid 
societies. 

Corrections — Jails,  prisons,  reformatories, 
detention  homes,  halfway  houses,  and  the 
like,  holding  adults  or  juveniles  beyond 
arraignment  (usually  for  more  than  48  hours). 
Probation  and  parole  agencies  and  programs 
including  probation  and  parole  programs 
administered  by  the  courts.  Exclude 
institutions  solely  for  dependent  or  neglected 
children. 

Health/hospitals  (treatment)— Clinics, 
hospitals,  treatment  centers,  counseling 
services,  in-patient/out-patient  medical  care. 

Education  (prevention) — Includ*  payments 
to  public  school  systems,  private  institutions 
and  special  education  programs. 

Other  and  combined — Other  criminal 
justice  or  drug  control  activities  (e.g.,  alcohol 
and  drug  abuse  councils,  crime  commissions) 
not  reported  above.  Please  list  each  activity 
separately  in  the  space  provided  on  page  2. 

Expenditure 

Column  (1),  Current  operation — Annual 
expenditure  for  salaries  and  wages  of  your 
government's  officers  and  employees, 
including  overtime,  termination,  retroactive 
pav.  and  employer  contributions  for 
employee  benefits:  and  for  the  purchase  of 
supplies,  materials,  and  contractual  services 
from  individuals  and  firms  in  the  private 
sector,  e.g.,  attorney  retainers  or  fees  to 
court-appointed  counsel.  Exclude  capital 
outlay  and  report  in  column  (2).  Also  exclude 
expenditures  for  debt  retirement,  securities 
investment,  loan  extensions,  and  within- 
govemment  transactions. 

Column  (2),  Capital  outlay— Direct 
expenditure  for  contract  or  force  account 
construction  of  buildings  and  other  fixed 
improvements,  and  for  the  purchase  of 
equipment,  land,  and  existing  structures. 

Columns  (3)  and  (4),  Intergovernmental 
expenditure — All  money  paid  to  other 
governments  as  fiscal  aid  or  payment  for 
services  rendered,  or  for  contracts  or 
compacts  with  another  government  (e.g., 
purchase  of  police  services  or  care  and 
boarding  of  prisoners  in  another 
governments  jail).  Exclude  money  paid  to 
another  government  for  the  purchase  of 
commodities,  property  or  utility  services,  any 
taxes  imposed  and  paid  as  such,  and 
contributions  for  social  insurance. 

•  Column  (3).  Payments  to  cities,  counties, 
and  towns — Payments  of  your  government  to 
other  counties,  cities,  or  towns.  Exclude 
payments  to  special  purpose  governments 
such  as  special  districts  or  independent 
school  districts. 

•  Column  (4),  Payments  to  the  State 
government — Payments  of  your  government 
to  the  State  government  or  any  of  its 
departments  or  agencies. 


Revenue 

Column  (5),  Intergovernmental  revenue 
received  directly  from  the  Federal 
Government  (for  drug  control  activities) — 
Enter  only  revenue  received  directly  from  the 
Federal  Government.  Do  NOT  enter  amounts 
from  the  Federal  Government  received 
through  the  State  or  any  of  its  departments  or 
agencies. 

DCS-2 

Return  To 

Government  Division,  Bureau  of  the 
Census.  Washington,  DC  20233-0001 

0MB  No.  Approval  Expires 

Form  DCS-2— U.S.  Department  of  Commerce, 

Bureau  of  the  Census 

Survey  of  Expenditure  for  Drug  Control 
Activities  of  Campus  Police  Forces 

Data  Supplied  by 

(Please  correct  any  error  in  name,  address, 

and  ZIP  Code) 

Name 

Title 


Official  address 

City 

State 


-Number  and  street - 


ZIP  Code  ■ 
Telephone  • 
Area  code  ■ 
Number  — 
Extension 


Important  —Please  Read  the  Definitions  on 
Page  2 

From  the  Directors.  Bureau  of  the  Census/ 
Office  of  National  Drug  Control  Policy 
On  behalf  of  the  Office  of  National  Drug 
Control  Policy  (ONDCP)  of  the  Executive 
Office  of  the  President,  the  Bureau  of  the 
Census  is  collecting  public  expenditure  data 
for  drug  control  activities  of  selected  campus 
police  forces.  The  ONDCP  will  use  the  data 
from  this  survey  to  plan,  implement,  and 
evaluate  a  national  drug  control  strategy 
pursuant  to  Title  I  of  the  Anti-Drug  Abuse 
Act  of  1988  (Public  Law  100-690).  The 
ONDCP  will  publish  the  data  in  a  report. 

Please  extract  the  requested  data  from  your 
financial  records  and  enter  them  on  the 
enclosed  questionnaire.  If  answers  to 
questions  are  not  available  from  records, 
please  provide  reasonable  estimates  and 
show  them  with  an  asterisk  (*).  Return  the 
addressed  copy  of  the  questionnaire  in  the 
enclosed  envelope  within  4  weeks.  The 
duplicate  copy  is  for  your  files. 

The  Anti-Drug  Abuse  Act  of  1988 
authorizes  the  collection  of  this  information 
(Public  Law  100-690).  Although  you  are  not 
legally  required  to  respond,  we  need  your 
participation  to  make  the  results  of  the 
survey  comprehensive,  accurate,  and  timely. 
If  you  need  further  assistance  completing  the 
questionnaire,  please  call  Sheryl  Jones  on  1- 
800-352-7229. 

We  estimate  that  it  will  take  from  10  to  30 
minutes  to  collect  this  information,  with  15 
minutes  being  the  average  time  per  response. 
This  includes  the  time  for  reviewing  the 
definitions  and  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  information  collected. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this  collection 


of  information,  including  sug;gcstions  for 
reducing  this  burden,  to  the  Director.  Office 
of  National  Drug  Control  Policy.  Washington, 
DC  20500:  and  to  the  Office  of  Information 
and  Regulator^'  Affairs.  Office  of 
Management  and  Budget.  Public  Use  Reports 
Project  xxxx-xxxx.  Washington,  DC  20503. 

Thank  you  for  your  cooperation  in  this 
voluntary  survey. 
Sincerely, 
Barbara  Everitt  Bryant, 
Director.  Bureau  of  the  Census. 
Enclosures. 
Bob  Martinez, 

Director.  Office  of  Notional  Drug  Control 
Policy 

Part  I — Campus  Drug  Control  Survey 

Are  you  administratively  independent  from 
another  agency? 

□  Yes— Carefully  read  all  definitions  and 
instructions  before  completing  the 
appropriate  questions  below. 

□  No — Please  return  the  questionnaire  in 
the  preaddressed  envelope  that  was 
enclosed. 

Part  II— Definitions  and  Instructions 

Police  Protection — Sworn  campus  policy 
officers  having  general  power  to  arrest 
(Include  support  personnel  who  do  not  have 
general  arrest  power)  that  are  employed 
directly  and/or  bv  contract 

Health/Hospitals  (Treatment)— Clinics, 
hospitals,  treatment  centers,  counseling 
services,  in-patient/out-palient  medical  care. 

Education  (Prevention)— Education 
programs  to  discourage  drug  use. 

Expenditures 

Current  Operation,  column  (1) — Mnual 
expenditure  for  salaries  and  wages  of  your 
campus'  officers  and  employees,  including 
overtime,  termination,  retroactive  pay.  and 
employer  contributions  for  employee 
benefits;  and  for  the  purchase  of  supplies. 
materials,  and  contractual  services  from 
individuals  and  firms  in  the  private  sector. 
Exclude  capital  outlay  and  report  in  column 
(2).  Also  exclude  expenditures  for  debit 
retirement,  securities  investment,  loan 
extensions,  and  within-govemment 
transactions. 

Capital  Outlay,  Column  (2)— Direct 
expenditure  for  contract  or  force  account 
construction  of  buildings  and  other  fixed 
improvements,  and  for  the  purchase  of 
equipment,  land,  and  existing  structures. 

Intergovernmental  Expenditure — All  money 
paid  to  other  governments  as  fiscal  aid  or 
payment  for  services  rendered,  or  for 
contracts  or  compacts  with  another 
government  (e.g..  purchase  of  police  services). 
Exclude  money  paid  to  another  government 
for  the  purchase  of  commodities,  property  or 
utility  sen.'ices.  any  taxes  imposed  and  paid 
as  such,  and  contributions  for  social 
insurance. 

Payments  to  other  general  purpose  local 
governments,  column  (3A)— Payments  to  a 
county,  city,  or  town,  or  any  of  their 
departments  or  agencies. 

Payments  to  the  State  government,  column 
(3B)_Payment3  to  the  Slate  government  or 
any  of  its  departments  or  agencies.  Applies 


cri.y  to  universities/ coUpges  ope-aled  by  a 
Loca!  govemmen!. 

Rt'ver::e 

Intergovemmer-fa!  Revenue  RpcoHed 
Dircriij  From  The  Federa!  Government  for 
law  enforcement,  drug  treatment,  or  drug 
education.  If  your  university/college  is 
operated  by  a  Local  government,  exclude  any 
amounts  from  the  Federal  government 
received  through  the  State  or  any  of  its 
departments  or  agpncifs 

Expenditures 

Report  expenditures  for  the  199<.>  and  1991 
fiscal  years  If  fsures  for  the  1990  fiscal  year 
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are  not  availabie,  please  provide  ar  ('.-.t.T.dtp 
Lif  the  percentage  of  tcjtal  exppnd;'urr<,  t'.Hi 
wpTP  spent  for  dr,:s  c;intr-ji  a(,*:v;t,,ps  b\ 
f..n.  -iiin 

Miiik    X  :  appri'prate  box  to  indicate  your 
guvp;!ir:-:(  '1*  s  fiscai  jear  (12-nionth 
ace '  unt.;;);  period)  and  report  data  for  this 
period  only. 

D  January-December 
D  February-January 
D  March-^'ebruary 
D  April-March 
D  May-April 
D  June-May 
D  July-June 
D  August-July 


D  September-August 
D  October-September 
D  November-October 
D  December-November 

Reyenues 

Enter  only  revenue  directly  from  the 
Federal  Government  during  the  1990  and  1991 
fiscal  years.  Do  not  include  amounts  from  the 
Federal  Government  received  through  the 
State  or  any  of  its  departments  or  agencies.  If 
1990  figures  are  not  available  please  estimate 
the  percentage  of  total  revenues  dedicated  to 
drug  control  activities. 


Pari  II 

Expenditure 

Revenue 

-■ 

(1)  Cun-ent  cc>e'-aUoo 

(2)  Capital  outlay 

(3)  intergovernmental  expofxliture 

Total  cure"!  operating     Annual  expenditure*,  fy    (A)  Annual  payments  to 

(B)  Annual  payments  to 
the  Stat*  govemnMnt 

troiT)  the  Federal 

expenses  tnci..idi'>c        constnjction  equipment 

cities,  counties  and 
towns 

GovofTwnoot 

CCintnbutions  trjr 
employee  Benefits   FiCA, 
PERS  wo'K.T.an  s  comp 

"      ■■"    ►a     i..J 

FY  1991 

FY  1990 

FY  1991 

Functions 

FY  1991     i    FY  1990 

FY  1991 

FY  1990 

FY  1990 

FY  1991        FY  1990 

i''ion  aDovei 
.:   "otai  amount  tcx  ar  twiice 
cotectjo'^  activities 

- - 

b          Dnjg         related-direct 
Amount  lof  Oertifiabie  drug 
'e  ated  acttv-ties              

c          D-^jg         reiatea-direcf 
A^,o„"t  fix  the  balance  of 
ponce    protectjon   that    yoc 
estimate  as  being  d'ug  re 
lateo    e  g   a  percentage  of 
nat.'oi  costs  LiS.ng  drug  ar- 
'ests   as   a   pei-cen:age   of 
total  arrests  include  a  per- 
centage   of    aOninistrative/ 
s  jppor!      personnei      and 
ovemead  costs                

J' 

i 

H  r  i ;.  'r-  /  HOSPIT  A,  s           r  -eat- 
me""  iSeo  oetinniop  aDc>v'p> 
a         Drjg        feiatea-drect: 
A-Tiount  fiDf  identitiabie  doig 
related       activities,        e  g 
campus    cased    treatment 
programs 

EDtJCATION     (Prevention)    (See 
-lepinition  abovei 
a          Dnjg         reiatod-di-ect: 
Amount  !o-  identifiable  d/ug 
activities       6  3        ca^ipus 
based  drug  €Hijcation  pro- 
gram,.                 

■s 

Remarks: 


[PR  Doc.  92-7631  Filed  4-6-92;  8:45  am] 

BILLING  CODE  31«CM):-« 


OFFICE  OF  PERSONNEL 

MANAGEMENT 

Excepted  Service 

agency:  Office  nf  I'prsonnei 
Management, 

ACTION:  Notice. 


SUMMARY:  This  givcs  notice  of  positions 
f  .1  (  ij  -•  rrvoked  under  Schedules  A 
■:' .i  H-  a::,i  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
civil  service  nile  VI.  Exceptions  from  the 
Competitive  Service. 

FOB  FURTHER  INFORMATION  CONTACT 

Sherry  Ttirponnff  (202'  f>tW>-^t<JS(:i 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 

established  or  rr\  okeri  under  the 


Excepted  Service  provisions  of  5  CFR 
213  on  March  4. 1992  (57  FR  7823). 
Individual  authorities  established  or 
revoked  under  Schedules  A  and  B  and 
established  under  Schedule  C  between 
February  1  and  February  29. 1992. 
appear  in  the  listing  below.  Future 
notices  will  be  published  on  the  fourth 
Tuesday  of  each  month,  or  as  soon  as 
possible  thereafter.  A  consolidated 
listing  of  all  authorities  will  be 
published  as  of  June  30, 1992. 
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Schedule  A 

No  Schedule  A  a-jthorties  wer-' 
established  or  revoked  dujir.g  February. 

Schedule  B 

The  lOuCW'.ng  excpption  'A'a"! 
established. 

Depcrt.-rent  of  Agriculture 

Not  '0  exceed  55  Fixer::"' vo  D;rertor 
posi'ior.s.  GM-301-14/15,  vvim  the  State 
Rural  Development  Councils  in  support 
of  the  Presidential  Rural  Development 
Initiative  Effective  February  14. 1992. 

Schedule  C 

Agency  for  Intemoticmal  Development 

One  Deputy  'o  're  Director,  Office  of 
Externa!  Affairs  Effective  February  27, 
1992. 

Or,e  Confidential  Assistant  to  the 

Executive  5ecre*a-v  Effective  Eebruary 
2~.  1992. 

Department  of  Agriculture 

Ore  Staff  .Assistant  to  the 
Administrator,  Agricultural  Marketing 
S*>P.ice.  Effective  Febniary  3. 1992. 

Ore  Confidential  Assistant  to  the 
Chief  of  Soil  Conservation  Service. 
Effective  February  3, 1992. 

Ore  Executive  Assistant  to  the 
Secretary  of  Agriculture.  Effective 
February  18. 1992. 

One  Northeast  Area  Director  to  the 
Deputy  Administrator,  State  and  County 
Operations,  Agricultural  Stabilization 
and  Conservation  Service.  Effective 
February  21, 1992. 

Ore  Southeast  Area  Director  to  the 
Deputy  Adnunistrator.  State  and  County 
Operations,  Agricultural  Stabilization 
and  Conservation  Service.  Effective 
February  21, 1992. 

Department  of  Defense 

Ore  Private  Secretary  to  the  Principal 
Deputy  Assistant  Secretary,  (Special 
Operations  and  Low  Intensity  Conflict). 
Effective  February  11, 1992. 

One  Private  Secretary  to  a  Judge,  U.S. 
Court  of  Military  Appeals.  Effective 
February  11, 1992. 

One  Personal  and  Confidential 
Assistant  to  a  Judge,  U.S.  Court  of 
Military  Appeals.  Effective  February  11, 
1992. 

One  Special  Assistant  for  Intelligence 
Planning  to  the  Assistant  Secretary  of 
Defense  (Command.  Control. 
Communication  and  Intelligence). 
Effective  Febrjar,  2",  1992. 

One  Agsocia'e  D'-ector  to  the  Deputy 
.Assistant  to  :he  Vre  P'psidert,  D'-^rii'v 
Director,  Vice  President  s  Adva.nce 
Office  Effective  February  27, 1992. 


One  Law  Clerk  to  a  Judge.  US.  Court 
of  Mihtary  Appeals.  Effective  Februan,- 
27, 1992. 

Department  of  Education 

One  Special  Assistant  to  the  Director. 
Corporate  Liaison  Staff.  Office  of  the 
Deputy  Secretary.  Effective  February  13. 
1992. 

One  Special  Assistant  to  the  Ass.std  n* 
Secretary  for  Educational  Research  and 
Improvement.  Effective  February  18. 
1992. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Human  Resources  and 
Administration.  Effective  February  18 
1992. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Educational 
Research  and  Improvement.  Effective 
February  19, 1992. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary,  Office  of 
bitergovemmental  and  Interagency 
Affairs.  Effective  February  27. 1992. 

Department  of  Energy 

One  Intergovernmental  Affairs 
Specialist  to  the  Deputy  Assistant 
Secretary  for  Intergovernmental  and 
Public  Affairs.  Office  of  Congressional 
and  Intergovernmental  Affairs.  Effective 
February  11. 1992. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Fossil  Energy.  Effective 
February  11. 1992. 

One  Public  Affairs  Specialist  to  the 
.Press  Secretary/Principal  Deputy 
Director  of  Public  Affairs.  Effective 
February  11. 1992. 

One  Deputy  to  the  Director,  Office  of 
Minority  Economic  Impact.  Effective 
February  19, 1992. 

One  Special  Assistant  to  the 
Secretary  to  the  Chief  of  Staff,  Office  of 
the  Secretary.  Effective  February  27, 
1992. 

Equal  Employment  Opportunity 
Commission 

One  Media  Contact  Specialist 
(Bilingual)  to  the  Director,  Office  of 
Communications  and  Legislative  Affairs 
Effective  February  4, 1992. 

One  Media  Contact  Specialist  to  the 
Director.  Office  of  Communications  and 
Legislative  Affairs,  Effective  Februarv  4, 
1992. 

Department  of  Health  and  Human 
Services 

One  Special  Assistant  (Advance)  to 
the  Assistant  Secretary  for  Public 
Affairs.  Effective  February  3. 1992. 

One  Confidential  Assistant  to  the 
Director  of  Advance.  Effective  February 
13, 1992. 

One  Director  of  Communications  to 
the  Deputy  Assistant  Secretary  for 


Public  Affairs.  Effective  February  19. 
1992. 

Ore  Confidential  .Assistant 
(Schedulms)  to  the  Executive  Secretary', 
Office  of  the  Secretarv'.  Effective 
February  27.  1992. 

Department  of  Housing  and  Urban 
Development 

Ore  Regional  Administrator — 
Regional  Housing  Commissioner,  Region 
X,  to  the  Secretary.  Effective  February 
11,  1992. 

One  Regional  Administrator- 
Regional  Housing  Commissioner,  Region 
VII,  to  the  Secretary.  Effective  February 
11,  1992. 

One  Deputy  Assistant  Secretary  for 
Legislation  to  the  Assistant  Secretary 
for  Congressional  and 
Intergovernmental  Relations.  Effective 
February  11.  1992. 

One  Deputy  Assistant  Secretary  for 
Resident  Initiatives  to  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 
Effective  February  11.  1992. 

One  Deputy  Assistant  Secretary  for 
Economic  Development  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  Effective  February  11, 
1992. 

One  Assistant  to  the  Secretary  for 
Field  Management  to  the  Secretary. 
Effective  February  11, 1992. 

One  Regional  Administrator — 
Regional  Housing  Commissioner,  Region 
VTII,  to  the  Secretary.  Effective  February 
11, 1992. 

One  Deputy  Assistant  Secretary  for 
Intergovernmental  Relations  to  the 
Assistant  Secretary  for  Congressional 
end  Intergovernmental  Relations, 
Effective  February  12,  1992. 

One  Deputy  Assistant  Secretary  for 
Finance  and  Management  to  the 
Assistant  Secretary  for  Administration. 
Effective  February  12. 1992. 

One  Deputy  to  the  Assistant  Secretary 
for  Public  Affairs.  Effective  February  12, 
1992, 

One  Special  .Assistant  to  the  Director 
of  the  Executive  Secretariat.  Effective 
February  13,  1992, 

One  Deputy  Assistant  Secretary  for 
Single  Family  Housing  to  the  General 
Deputy  Assistant  Secretary.  Effective 
February  19,  1992, 

One  Legislative  Officer  to  the  Deputy 
Assistant  Secretary  for  Legislation. 
Effective  February  27,  1992, 

One  Deputy  Assistant  Secretary  for 
Operations  to  the  General  Deputy 
Assistant  Secretary.  Effective  February 
27,  1992, 
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Interstate  Commerce  Commission 

One  Special  Assistant  to  a  Director, 
Office  of  Congressional  and  Legislative 
Affairs.  Effective  February  4, 1992. 

Department  of  the  Interior 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks.  Effective  February 
13, 1992. 

One  Congressional  Liaison  Officer  to 
the  Director,  Minerals  Management 
Service.  Effective  February  18, 1992. 

International  Trade  Commission 

One  Special  Assistant  to  the 
Commissioner.  Effective  February  12, 
1992. 

One  Confidential  Assistant  to  a- 
Commissioner.  Effective  February  12, 
1992. 

One  Confidential  Assistant  to  a 
Commissioner.  Effective  February  25, 
1992. 

One  Staff  Assistant  to  a 
Commissioner.  Effective  February  25, 
1992. 

One  Staff  Assistant  to  a 
Commissioner.  Effective  February  29, 
1992. 

Department  of  Justice 

One  Staff  Assistant  to  the  Assistant  to 
the  Attorney  General.  Effective 
February  11, 1992. 

One  Principal  Staff  Assistant  to  the 
Assistant  to  the  Attorney  General. 
Effective  February- 11,  1992. 

One  Assistant  to  the  Attorney 
General.  Effective  February  11, 1992. 

Department  of  Labor 

One  Executive  Assistant  to  the 
Assistant  Secretary  for  Employment 
Standards.  Effective  February  19, 1992. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Employment  Standards. 
Effective  February  21. 1992. 

One  Special  Assistant  to  the 
Administrator,  Wage  and  Hour  Division. 
Effective  February  23, 1992. 

One  Special  Assistant  to  the  Director, 
Women's  Bureau.  Effective  February  25, 
1992. 

One  Senior  Legislative  Officer  to  the 
Deputy  Assistant  Secretary  for 


Congressional  and  Intergovernmental 
Affairs.  Effective  February  25, 1992. 

One  Attorney-Advisor  (Labor)  to  the 
Solicitor  of  Labor.  Effective  February  27, 
1992. 

National  Labor  Relations  Board 

One  Confidential  Assistant  to  a  Board 
Member.  Effective  February  14. 1992. 

Office  of  Personnel  Management 

One  director  of  Intergovernmental 
Affairs  and  Volunteer  Activities  to  the 
Director,  Human  Resources 
Development  Group.  Effective  February 
21, 1992. 

Occupational  Safety  and  Health  Review 
Commission 

One  Counsel  to  a  Commissioner  to  a 
Member  of  the  Commission.  Effective 
February  27, 1992. 

Securities  and  Exchange  Commission 

One  Regional  Administrator,  New 
York  Regional  Office.  Effective  February 
8, 1992. 

Department  of  State 

One  Staff  Assistant  to  the  Deputy 
Under  Secretary,  Bureau  of  Economic 
and  Agricultural  Affairs.  Effective 
February  11. 1992. 

U.S.  Trade  and  Development  Program 

One  Congressional  Liaison  Officer  to 
the  Director.  Effective  February  11, 1992. 

One  Special  Assistant  to  the  Director. 
Effective  February  11, 1992. 

One  International  Trade  Specialist 
(Special  Projects)  to  the  Director. 
Effective  February  13, 1992. 

Department  of  the  Treasury 

One  Special  Assistant  to  the  Assistant 
Secretary  (Management).  Effective 
February  11. 1992. 

Authority  5  U  S.C.  3301  and  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp.,  P.  2ia 
Office  of  Personnel  Management. 
Constance  Berry  Newman, 
Director. 
[FR  Doc.  92-7866  Filed  4-6-92:  8:45  am] 
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•  0'  r 
aget 


sjMi-ARY:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1981  (44  U.S.C.  chapter 
35),  the  Office  of  Medical  Ser\ice8  of  the 
Peace  Corps  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  to 
approve  the  use  of  a  Returned  Peace 
Corps  Volunteer  Health  Survey.  The 
survey  is  completed  voluntarily  by 
Returned  Peace  Corps  Volunteers  and 
collects  information  on  volunteer  health 
training,  in-country  health  care,  the 
close-of-service  examination,  morbidity 
during  the  after  service,  and  problems 
experienced  with  the  FECA  Program. 
The  information  will  enable  Peace  Corps 
to  improve  the  quality  of  the  health 
services  provided  to  current  and  future 
Volunteers. 

Information  About  the  Survey 

Agency  Address:  Peace  Corps.  1990  K 
Street,  NW.,  Washington.  DC  20526. 

Title  Agency  Number  Returned  Peace 
Corps  Volunteer  (RPCV)  Health  Survey. 

Type  of  Request:  New  Collection. 

Frequency  of  Collection:  One  time 
only. 

General  Description  of  Respondents: 
A  sample  of  Returned  Peace  Corps 
Volunteers  who  completed  their  service 
between  June  1988  and  June  1991. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Hours  for  Respondents  to 
Furnish  Information:  0.33  hours  each. 

Respondents '  Obligation  to  Reply: 
Voluntary. 

Comments:  Comments  on  this  form 
should  be  directed  to  Lin  Liu.  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC  20523. 

A  copy  of  this  form  may  be  obtained 
from  Dr.  Tom  Eng,  Office  of  Medical 
Services.  Peace  Corps,  telephone  (202) 
606-3014.  This  notice  is  issued  in 
Washington,  DC  on  March  19, 1992. 
Collins  Reynolds, 
Associate  Director  for  Management. 

MLUNG  COOC  6051-01-M 
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RETURNED  PEACE  CORPS  VOLUNTEER  tRFCV.  HEALTH  SURVEY 


Pre-Service  and  ;-^-Cou-^fv  Hea"' 


T-^e  'chica  rg  a-e  G.,e^;.oris  .elated  to  the  health  services  you  received  at  tne  star,  c 
cou^tr,    -  ease  c-ezK  (^^  one  answer  for  each  question  unless  otherwise  indicatec 


'.•ce  a"C  "A-nne  irp" 


1  Do  you  think  that  the  HEALTH  INFORMATION  presented  at  the  Pre-Departure  Orientation 

(Staging)  in  the  USA  was  a  useful  introduction  for  your  stay  in-country^ 


No 

■f  vcu  'e;t  1  A3S  NC 


'  jl,  what  are  some  reasons  why? 


N4 


What  r^EAi.'^ 


M-  TiON  do  you  suggest  should  be  included  o^  err  pnasized  during  Pre- 


No  suggestions 


a) 


How  do  you  fe :'  Z  .  ERAlL  about  the  health  education  given  during  the  ^e  Service  Training  pS'i 
.r,  country  to  p.cpa.e  you  for  health  risks  and  health  conditions  encountere':::  a  j-mg  Peace  Ceres 
service? 

I  -  ■ 

it  was  nnore  than  adequate 

it  was  adequate 

Cannot  determine  its  adequacy 

U  >^as  inadequate 
Aas  very  inadequate 


UMI 


C'.'B  a::::'c.al  number .   Estimated  completion  time;  20  minutes.   Sena  comments  on  this 

e;:  "sie  '.z  Office  of  Management  and  Budget,  Paperwork  Reauction  Frojeci .  Washington 


::503  or  to  Peace  Corps  Paperwork  Reduction  Project 


Washington.  D.C  20526 
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Please  review  the  iist  o«  topics  beiow  and  rr^rn  those  topics  you  tee«  should  t:>^  ccvvP'ec  "vye 
extensively  dunng  PST     (Check  ali  that  appiy  ) 


Nutrition 

Environmentai  risks 

Stress  n%anagement 

Health  services  avauatjJe  in-countn/ 

Health  nsks  in-country 

Self -care  arxj  first  aid 

PersonaJ  preventrve  heaiih  •^sasd'm 

Hygiene  and  sanitation 

VoJunteer  safety  and  security 

Medical  evacuation  pians 

Communication  c^ianneis  m  c^se  ot  emergency 

Other  (please  spec^* 


The  following  questions  wil!  enable  Peace  Corps  to  determine  ycHjr  levei  of  satisfaction  with  Thp 

PREVENTIVE  and  CURATIVE  care  you  recer^ed  m^country  and  with  f^e  PROVIDERS  -  ...  -hi, 
have  used    If  you  had  more  than  one  Medical  Otftcer  or  used  several  oinef  providers   .  lu'  a-'sAt 
should  reflect  your  overall  satisfaction  or  how  you  may  have  fe*t  t-os:  o'  r:p  ••  -^-e     •■  .-.isf  ^-v  ^^  a 
rating  (circle  onei  for  each  item  according  to  the  sf^le  beiow 

VS  =  Ven/  Satisfied 
S  =  Satisfied 

N  =  Neutral 
D  =  Dissatisfied 
VD  =  Ven/  Dissatisfied 
NA  =  Not  Applicable 


Prevemive  Care  (e.g..  immunizations,  education  In  hearth  maintenen£j_engjM!,iMni 


-tow  ««t!Sf.*<3  Wi»  you  witn  ffi«  cas*  tnO  oony»ni»r>ct  of  geft^'g  tc  • 
immunooiobuun  (GG  vriolsji' 

How  aatisfieo  w«r«  yO'j  wttti  t^«  eas«  »r>d  oomfod  you  f»H  in 
discussing  Dfever^t've  •^eaitn  'ssues  o'  a  ie^^'V^t  ia!jf»  *>'.''  '"'■» 
Medical  Orf'.cerisi'' 

-low  satis«i©0  «er«  ,-ou  w^•^  t^«  htalth  •ducttio'^  g  .'•'"  tv  Pear* 
Ccips  on  heatr  'isns  ana  no*  to  prtvtnt  iMn«»8 ' 

•-»ow  saf<!fied  were  yOu  A'ltn  t*>«  -an^e  o)  »«rvic«s  o»^»«'»c  in-cou.itry 
t,  Peace  Corps  to  p'eve-t  ,";-.„  ''O'"''  o«cc-"'  "s  .i  ' 

Curative  Care  In-country  is  a,, treatment  for S1MI.M..IM i':!iynf .,.  5  5 y  '"!3§ 

health) 


VS 

VS 

VS 
VS 


s 
s 


N        D      VC      '.J< 


D      VD      NA 


N 
N 


D      VD      NA 

D     VD     r<A 


g^lQ'  'rs,:li 


■(■r.'^-e-  :  ;:■    ■■'■ 


3  :x:!'-.^e^-'  e- 
■■■-'■  >e'."i  ■" 


-Kiw  sa;  s':ed  **-«  ,0  .  *  "  "  e  ease  and  con-/e^-  e'lce  o'  ueRing  to  an 


VS 


VS 


D      VD      NA 


D      VD      NA 
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'-KDv*  tat,s*»a  ««'t  /ci-  ■*•■"-  ""•  •as*  »-  ;  comfort  you  l»11  in 

-W*  Mti»fi«C  •«<•  '^c  *••-.'"  V".«  sa&«  »;■■■■:;  ::x  ■-■■  ,■•"'  .-:,.»,  •«  ■   ' 
1.soj»4jn^  y<>of  noa^tr  o'ODte'-^  s    o't^  ^-.xj,  -'-r  ^nac*  '.v.-'::!  '"-ea/vfi 

How  M!j»fi««3  ««ft  y^<j  *  ;^  !""•  :^.'t  ;;'  r'-v'Owd  to  you  by  trt  -y**","  jii 
CX*ic«fi»)  3unng  a  rn^cica.  •i^>«';e'yrv   '  -country? 

•-ow  »a!irfi«<3  •*'»  fO<u  w'f^  ""•  cJi^-»  :  ■:"-  ':■••■:  "^  '^'.'  ^v  'ocAi  non- 
f^*c«  Go'P«  '^•4.-31  ca/«  D-").  d«rj  '.,      ,  «  -  <>■     -ft  f    #rg«ocy  in- 

HOW  »«tJt+i«a  ••<■•  you  wtr  '*'••  rang*  of  Mrvio*t  ott»t»o  oy  ir>« 
M«ciicij  C**'-:*'  I  '0  ;rta*  :>'  :-••  youf  oooditioo? 

HOW  MM*>ec;  •«'•  ,-oi^  «  :"  "B  '^'- j«    '  <>«■.•  o-i  .""SO  Dy  local  non- 
P»ac«  Co'Di  '^«a.T  r-ara  po.  ^;«'ii  'c  •■»a'  >   ,,,.,,»  .-ouf  oonditior? 

How  uit;rfi«C  ««ft  jOu  *'*r- '^« 'e^if '-ca   »j>   ^h    .■■■■■-«  <k:,»    s.-^" 
oor~<(MX»<^c»  o<  tna  Mao-cai  C"  c*-  >   ' 

HOW  M1;S''«G  *«f»  'rr;-j  *'*"  ""■»  •»-:' ■"■.:-.i    Krilll    Ifnn*  «•'„,.»    5 -'d 
COrij>a!»rx«  0*  -ocai  "cn.«^«ac«  r.-j'T<i  "«.*  '-    '.a  *  .  ■  .,..--:•■•.  ■-:     ''  - 
hav«  gs»Q' 


Dental  Care 


5         ^         D       VD       NA 


VS         S         N         D      VO      ^iA 


■  C  C 


S         N         0       'v'C       SA 


c  t^ 


J  V>J 


\.A 


N  D 


'■/D        NA 


\A 


/S  S         M         D       'VD       MA 


(S         S         N         D      "^      NA 


HOVK  MtiS'f'«C!  w«ra  ^.j  M  '-  •-^«  :j«'  '&    ,  i  * 


^tt  '.  #" '   *  "  *f  lO- 


■'/D      NA 


Did  your  Med>ca)  0*^<:e'  :-f  M'^^'-  f'eace  Corps  '.:::-  •',-'  i^-.e  yoti  a  verbal  or  written  list  of 
desigrateo  Drov*ders  a:  or  -ear  your  site? 


'es 


jt    »''C'A 


Wb(!e  >n-country  dKJ  vot;  e'.  ?*•  go  to  a  local  hearth  provider  outside  of  this  iist  of  designated 

pro'viCers  in  a  ■^.cn-e'-^.ef'-je'''.:  y  situation? 


Yes 


it  y  i;^  a<i  jie  a  pro.Kjer  outside  this  list,  what  were  your  reasons''  (Check  aii  that  app<y ) 


'  >;  '3'  '0  reach  Medical  Officer  or  approved  provider 

-  CO".  :-ii9nt  to  reach  Medical  Officer  or  approve-^  provider 

M:  'e  :  :"fkjence  in  unapproved  provider  than  ir.  h*^':'Cai  (y^ce^  or  apD'Ovecj  provxier 

Z^2  ^a  A3  :  Peace  Corps  to  know  of  problem 

C"   r  (please  specify) 


Federal  Register  /  Vol.  57.  No.  67  /  Tuesday,  Ap-ii  7,  1992  .'  Nut.ccs 


11749 


5.  Please  rate  your  OVERALL  satisfaction  with  the  emotional  arxJ  meniai  reat'h  SLipfx^n  avaiiatxe  i; 

yoo  in-country? 

« 

Very  Satisfied 

Satisfied 

Neutral 

Dissatisfied 

Very  Dissatisfied 

NA 

Who  were  your  sources  of  this  support''  fCheck  all  tr^i!  ap!:>»  ' 


NA 

Medical  Officer 

APOD  and  other  PC  staff 

Other  Peace  Corps  Volunteers  (PCVs) 

Non-PC  expatriates 

Host  country  nationals  in  i^e  comnnjnrr, 

__  Other  (please  specrtyi 


CIo»«-of-Service  (COS) 

The  following  questions  relate  spectfically  to  the  hearth  services  you  r£H:erved  as  rwr^  Mf  t'w  ■:::.;::><)  ot- 
Service  exams. 

6  Please  rate  your  satisfaction  wrth  the  nedical  histor/  and  physic^!  e«,a''".:".ation  you  rf'<  t-r^t-.:!  a- 

pan  of  the  COS'? 

Very  Satisfied 

___  Satisfied 

Neutral 

Dissatisfied 

Very  Dissatisfied 

NA 


Who  d<J 


ie  phySK^;  e»arrMria:.of""  iCneck  ais  ni,it  app>iy.) 


NA 

P  ea  c  e  C  o  r  p  s  p  r  y  s ,  c  hs  n 

Peace  Corps  nurse  nu^se  practitioner  or  Qhys^c^r  s  as 
Non-Peace  Cot  is  physician  who  was  a  host  cou'^'-,  ''ki 
Non. Peace  Corps  phvsician  who  was  US  or  otre'  '••■<::<>■ 
Orief  (f>iease  spec;^^yt 
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A'here  Mzs  tr»e  p^ysical  exa™  c:x^e 


NA 
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Please  rate  your  C,E=iA^i.  ^Kiusractio"  /.i"  "-e  .<i:>^->rH:'-'>r\  or  diagnosnc  testing  (e  g^.  Wocxj  /offter 
man  fo/"  h  v  u^-ne  stDcx,  X  rays.  mani:'io«j'-a"is;  you  ■t-^/  '•vave  recerv'ed  from  Peace  Corps  at 


Ve^^y  Satis*'«-X' 
Satisf^eo 

__  Neut'ai 

D;ssa*iS*le<J 

very  D-SS<3'i5^tx; 

\A  I 

If  you  ^ere  dissa:  s:  €^:  A;tn  e.;r-,t;; ;:.«  .aDOfaiory  or  aaynosuc  testing,  why  were  you  dissatisfied? 
(ChecK  aii  that  app^j ; 

NA 

A  specrfic  *est  yr-.,  '►^■'  s^^ouJd  *"v?'."p  t--.<^n  done  was  not  done 
The  number  o<  sarr;»es  t:^^  a  s;:>*KrfK:  test  was  insufficient 

"^r-,e  f*e^iat)iifry  rf  a :>.■■■' 3' :,)•'". '-vs*.'"'':;  "^'as  Quest.oriat)i6 

The  'esutts  0*  tesi^ng  ^»ire  '■"■:-?  :;^»->n 

Other  ip<ease  Sv^:.'-*:      ,  ^________ 


Do  you  think  iaoora'jr,'  or  :i iagnostic  testing  ^  a: 

tDeen  done? 


^e  testing  you  receded  should  have 


9. 


NA 
"40 


)Kj  yOu  r^a.e  t>;>jG  j-a^-  lor  HIV  testing  at  the  end  of  Peace  Corps  ser\ice'' 


Do  -ot  remember 

Ahe^e  •^-as  the  t:*^^^:  ^hS- predrawn? 

NA 

in-CG..^^"'/ 

in  t^e  .  £:A 


UMI 
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Were  you  Informed  oi  the  test  results^ 

NA 
Yes 

No 

10 

Peace  Corps  Aut^^on^atK)n  for  Medirjil/DentaJ  Evaluation  forms,  krx>wn  as  1 2'^a.  s  a^e  vouchers 
Vo(unteers  attj  given  for  medicaJ  exams  and/or  other  services  to  be  de(fvefeci  m  the  USA     Dcf  yoc 
receJve  any  I27a's  for  exams  other  than  HIV  testing'' 

Yes 

No                                                                                         - 

Do  not  remember 

If  you  did  receive  I27a  s.  did  you  use  or  attempt  to  use  them'' 

NA 
'                    Yes                        .                                      "^ 
No 

What  problems,  if  any.  did  you  encounter^ 


NA 


Health  provider  was  not  famBlar  with  autix>rtzation  process  of  fcxms 

They  were  not  accepted  by  the  hearth  provider 

Did  not  have  access  to  an  appropriate  provider 

Not  fulty  reimtxirsed 

Other  (piease  spec(ty> 

1 1  Did  you  travel  after  COS  before  returning  to  the  USA'' 


Yes 
No 


Did  tf^is  include  travel  to  another  developing  country 


NA 
Yes 

No 


How  long  after  COS  did  you  spend  travelling  before  returning  to  the  USA'' 


NA 

Less  than  t  month 

1  -2  months 

3-4  rrK)nths 

5-6  rrxxiths 

More  than  6  months 


11752 


Federal  Reoster     Vol.  57,  No.  67     T..sddv    Apr^!  7.  1992  /  Notices 


1 2  Peace  Corps  ts  consKJer.ng  opt.ons  for  ^'.ere  to  coquet  COS  exams  and  wcxid  like  to  know  wt^at 

yoor  preferences  wou»d  ^^ve  beer    '^.t^se  ocofx-s  would  aii  reou're  that  COS  exams  be 

ConOucled  vvrthin  3G  da,'S  '^or-^  te--i<'viiH,:>r  ->t  <>^r.,cf» 

Where  woiid  you  have  preter'-ed  to  •<i*e  yOu.-  wOS  exar-  aane ' 


m-^countrY 

A!  a  corwentent  location  in  the  USA 


Infectiont  and  Other  Health  Conditions 

1 3  Peace  Corps  currentsy  co*!e<ts  :rt  /-lal-on  on  r  -•-srw.P  .r^'mitons  and  health  conditions 

expenenced  Dy  Peace  Co-ps  v  :>,/-t^9rs.  Ho^^-e''  ir-f:r-ation  or  certain  rare  conditions  or 
condftior's  that  appear  after  se-..ce  a-,  --x  pre.enit,  cr)^iect9d  A  listing  of  these  conditions 
fo-iovvs    '^'>s  section  oni,  'p-ersto  SERVICE^ELA'E:  ' crtaions  which 

■  vou  acq,.^^t-.t  ;vvi  wore  manifest  while  vou  *vo^e  a  Volunteer  (or  Trainee)  in- 

coi.'-t"y   a-<i.  o( 
m  jou  acq^M't^J  in-country,  but  sytnptoms  did  lot  appear  until  after  COS. 

I 
We  are  interested  m  cor^;t;c-s  -a'  ^ave  been  DIAGNOSED  by  a  heaKh  professional    If  you  6^ 

NO"  expenence  a  ser.ice  reidtKt  '■.*m=!'^  n-ifvl^inn  Sk-^  --s  section  and  go  to  Question  #14. 


P^easa  'e.^ew  ""-e  «"'  'e  ■■5* 

ai  For  eacr  corx^/t-  '■  *•'    "  NO    0^^'  EPiSODFS  a'!>^  f'-'P  •^jr^'ber  of  limes  you  may  have 
expenenced  the  corxJ-t'on,  i;  ,^o  ZiC  :;oi  eAper-ence  trie  corxJrtion.  enter  "O"  and  continue  with  the 

ppxt  ccncrt-O'" 

ti  Jncjer  ONSET,  c,rc!e /v-eiher  your  episode(s)  began  during:  •   "   ' 

S      Se^-ice       arK//or  P  =  Post  Service  (art er  COS) 

c)  Uncer  DlAGNOSiS   ircle  whether  diagnosis  was  n^de  during: 
S      Se-.  :  e       and /or  P  =  Post  Service 

d-  ''  crsei  cxcca'-etj  :<:st  service  (i.e..  you  circled  P  under  ONSETj.  ca.cuiate  the  numper  of 


r^MO"*"'S  Defwee^" 


r  ■•"  c. 


and  onset. 


UMI 
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NO  OF 
EPISODES 


inf»ct>oot  and  oondmoni  that  cauw  Citrrh^t 
or  tnttd  V>4  a«$Tro4frttiPf\al  tv5t»m 


ONSET 
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DIAGNOSIS 


NO  MONTHS 
BETWEEN  COS 
W^D  ONS£T 


Exampi*:  gtardiaata 


<1 


1  amabiaaia 

2  giardiaaia 

3  hookworm 

4  ttroogytoidtaaia 

5  tapawomi  (ag,  taania*i») 

6  othar  intattnat  pafaanaa 

7  chronic  diarrhaa 

8  oolrtu 


S  P 

S  P 

5  P 

S  p 

S  P 

8  P 

S  P 


Infactiont  that  cau«a  *9v9i 


9  brucalloaia 
lOdaogua  favar 

1 1  filariaait 

12  iai»hmania«4»  {vttcarai! 

1 3  laptotptrofct 

1 4  majai-«a 
15Qtav»f 

16  ralapsing  tavar 

1 7  tick  tevart 

18  typhoKl  tav»f 

19  typhui  favar 


c 

;::: 

S 

p 

(; 

p 

s 

p 

c. 

p 

s 

p 

S 

<; 

P 
P 

s 

p 

s 
s 

c 


p 

p 

D 


S      P 
S      P 

c       p 


infacttons  o<  tha  ifvar 


20  hapatitia  A 

21  hapatrtit  B 

22  hepatitis  f>on  A    non  B 

23  livar  flukat  |a  g  ,  faaocMiastt  c*orv<wcnia&)») 


s 

s 


p 

p 


Infections  transmtttad  t?v  sa» 


24  chlamydia  intaction 

25  ganitaJ  harpas 

26  gooorrfiaa  (aap) 

27  HIV  infection  of  AiOS 

28  syphilis 

29  other  s««u*i*y  transmitted  di&aasas 


s 
s 

s 

s 


p 
p 
p 

p 


s 
s 
s 
s 
s 
s 


p 
p 

D 

p 
p 

p 


tnfectio'is  of  f'e  s^tn 


30  chro'-'iC  fungai  irrtectton 

31  leishmaniasis  (cutaneous! 


S      P 
S      P 


S      P 
S      P 


Miscellaneous  -■'♦eciions   ■' 


32  AJncan  tr/panosomiasis  (sleeping  stckness) 

33  American  tn/panoaomiasjs  iChagas  Oiseasej 

34  artxjvirus  intection 

35  cystioarcosis 

36  echinococcosis  (hydatid  cJiseasei 


S       P 

c        p 


s 

s 
s 

s 


p 
p 
p 
p 


UMI 
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37  mpfo^y  (H*n»«<i  •  <i" 
38to«to« 

38  ly^TM  diMAM 

40  OfKlhocmrvuun*  i"v»f  C)4irx3n««a 

41  Kl^iMtOmOmiMMit  (txl^*r7i«    *■"■*•■'  '•■'•' 

42  toxocMAarno*<« 

43  tnc^ino«it 


.>':'>-jCf 


CNSE^ 


DIAGNOSIS      NO.  MONTHS 
BETWEEN  COS 
AND  ONSET 


s 
s 

s 

p 
p 

p 

p 

Q 
P 
P 

S 

s 
s 
s 
s 
s 
s 

p 

p 

p 

p 

":.) 

p 

p 

p 

44  Mtnm* 

45  hi«tOOt««r^<!»'« 

4^  r«t.ru  diMftM 


S 
S 
S 


S 
S 


P 
P 
P 


P 

P 


49  pry^cjL  ir.^r,  '•.»t«cl  :c  uiu-t   «  ,     - --of  v«hicJ« 

iPjurt4t    tyO««--'  DC"**    MX-^    "■    -f  -»'    *4    S' 


S      P 


s 
s 


p 
p 


54  pott-ffturr.atK  Kr»M 

55  *rxi«ty  d-to-'C!*' 

56  Otri«'  m#ri»,  '^••It'-  pfOC.«fTi 


S 

s 
s 
s 
s 


p 
p 
p 

p 
p 


p 

p 

p 
p 
p 


5^'  aiccPciit^ 

59  drug  '-4« 


S 

s 

S 


p 
p 
p 


p 

p 


Q»-0>  co^^''-'0"j_"-2l__^'?- 


S      P 
S      P 
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Federtl  Employe©*'  Compensation  Act  (FECA)  Claimt 

The  following  questions  relate  to  your  exposure  to  arxj  expenence  wrth  the  FECA  program 

14.  Did  you  receive  information  about  the  FECA  Program  before  yon  left  ser.ice"' 

Yes  ■ 

No 

Do  not  rememt^er 

If  you  receded  Informatton  about  the  FECA  Program  in  what  form  did  you  'Bc.eKe  *tT  .'C^sock  ai' 
thatappiy) 

NA 

Peace  Corps  Returned  Volunteer  Health  Benefits  HarxjtKX)^ 

Health  Insurance  I nfonnatton  Packet 

Other  wrttten  matenals  (please  specify) 

Verbal  information  from  the  Medical  Officer 

Verbal  information  from  the  Offce  of  Medical  Services  in  Wasnmgion  DC 

Othef  (please  specify) 

15,  Peace  Corps  wishes  to  examine  the  magnitude  of  SERVICE -BELATED  health  proWems 
experjerxied  by  RPCVs  for  which  they  have  NOT  filed  a  FECA  daim    H  vou  c>a  "oi  exwmr^ce  a 
service-related  health  problem,  SKiP  to  Question  #19. 

Do  you  currently  have  or  h^ve  you  ever  had  a  health  probiem  for  which  you  ^kjve  not  fiffxi  a  claim 
AND  that  meets  any  of  the  following  criteria? 

■  dlagrx)sed  during  Peace  Corps  service  arxj  is  recurrent  or  stili  preseni  after  CCS  a-xi,  or 

■  diagr>osed  after  COS,  but  is  service-related,  and /or 

■  a  pre-existing  condition  th^t  has  been  aggravated  by  your  Peace  Cxyos  ser,  H:e 

Yes 

No 

List  the  specific  aiagnosis  grven  by  your  health  provider 
NA 

-     a)  ^ ; 

b) 


1 1  ~"»6 
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If  yo'-.  ^<a-e  a  ser.:ce  'e^a 


en:  '  »allh  condition  tha'  '^^^  ^--^^  v^t  been  diagnosed  oiease  ust  the 

0,.'  ■    .-vllioo. 


b) 


_ove.  why  has  the  conditlon(s)  not  •  ^"  c^g nosed''  f Check  aii  trat 


3PP  y  ) 

NA 

D«c!  r^ct  j-M-.t^v  ^if'»'«  medical  care 

Do  '"<cn  'VI »e  "" t*.,: ical  insurance 

Mec:  a    a  e  a  ; ,  sought  but  diagnosis  was  not  made 

3o  -c?  -.r.  '^  3 : :  ess  to  tropical  medicine  or  -.s^'^r  apDmpnate  specansts 

■j'*"'^'    ,:«Md>e  -;:.-ecify) ^ . 

'  ,0.  -^  .e  3  :  A :-,  :5:D  service-related  health  condition  for  w^.r-  you  nave  NOT  fiied  a  clam. 
A'j; ;  e  ,  :.r  easons?  (Check  all  that  apply) 

I 

NA 

Cc  "o;  «■l.„;^*.  '-■.■"A' to  file 
Cc  "?  "v  •''    *  f^iiqibility  under  FECA 
Ajf aacy  "..T.p'e*.:  ..'■•.:-*'  ..•:"■ ''f  insurance 
^  -jc  3  :  - .  ous  health  proWem  with  Peace  Corps  tKai  was  not  adequate-y  handled 
Heard  negative  stories  from  other  Volunteers 
Ctht-r  'r«ea-e  toecify) 


pf'ocess'' 


L 1  ^  claim,  what  difficulties  or  constraints  c .;  ,cu  exMnence  w;th  the  claims 


NA 


Within  Peace  Corps:  (Check  all  that  apply.) 


Did  not  experience  any  difficulties  or  constraints 

Difficult  to  reach  appropriate  staff  through  the  1  -800  r  .~  t)er 

^p3ce  Corps  delay  in  processing  the  case  to  the  Dept  of  uatxif 

'-■  ace  Corps  cannot  directly  pay  snnall  bills  fo«  treatr 

Caiis  are  not  returned  in  a  timely  manner 

Other  (please  specify) 


■:fin.l  '• 
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With  the  Dept.  o(  Utx>r;  (Check  ail  that  apply ) 

Did  not  experience  any  dtfflcuttles  or  constraints 

Difficult  to  reach  claims  examiner 

No  1  -800  number 

No  response  to  teiaphone  or  wrinen  request  for  intormatKxi 

Processing  claims  takes  too  long 

2  -  3  rrxjnths  required  before  bills  are  paid  and  compensatton  g'vtf' 

Pem^ission  required  for  surgery  or  other  invasive  [xoceciures  e-e'- 

after  case  accepted 

Other  (piease  specify) 


HfesKh  Inaurtnci 


1 9,         Have  you  been  covered  by  a  health  insurance  policy  since  leaving  Peace  C.:.rps  servu: f 

Yes.  continuously 

Yes.  not  continuously 

No 


How  soon  after  your  cJose-o{-servh:e  date  (or  tne  date  you  ;e*t  ?he  t  ')ijn!- 
insurance  coverage  start? 


w^  i'Oij  ''f-'..ii;f 


HA 

Before  leaving  the  country 

Less  than  1  month  after  ieavtrg  the  country 

1    6  months  after  leaving  the  country 

7    12  months  after  leaving  the  country 

More  than  t  year  after  leaving  the  country 


If  you  applied  for  health  insurance  after  Peace  Corps  wha!  proWerrx?  ff  ar 
{Chock  ai!  t^iat  apply  ) 


voi;  p"irn:;~*P>^ 


NA 

Did  not  encounter  protaiems 

Was  turned  down  ai  least  o^nce  because  of  a  healh  rondr'v^r-  or  '■e.^snr^ 

(e  g  .  ir,-8d  abroad)  related  to  Peace  Corps  service 

Was  turned  down  at  least  o^^.ce  fc*ecause  of  a  -■^ea:!^  corxiriion  c!  re-a^L-n 

?e  g  ,  age)  unrelated  to  Peace  Corps  service 

Could  not  afford  the  cost  of  the  p-odcy 

Cther  {piease  soxr^,} 


UMI 
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Othef  Peace  Corps-^ela*^^  lnforrru!t:c-n 

0  Cc^  you  cor^.p-att*  yoo.'  Peace  Corps  service? 


es 


If  you  c  iJ 


:^e\9  your  Peace  Corps  service,  were  you  eva 


L,.^;eG  :!'>-  non-mi9d!cal  reasons) 


Yes 

No 


A  era  y : ..  r  adically  separated  from  Peace  Corps  before  the  erxi    '  » 
i     ■ 

No 

Yes.  medically  separated  In  Washington.  DC 

Yes,  medically  separated  in-country 

Yes,  medically  separated  in  another  location 


Yc,r  :: v.'^.try(s)  of  sen/»ce:_ 


■■  ;a  .''^  3  '  -^    ,  ■■"  y  \^ 


'.ice  (m/y): 


Z4  Date  0?  c;ose-o<-service  (m/y): 


~ato  oJ  cirih  (m/d/yr): 


VO: 


,r  'our  of  di-;t> 


9  some 


additional  health-related  questions  or  concerns  yoi  *3€m  we-e  rot  addressed  by  th;s 


^  -r.ey? 


No  aadrtional  concerns 


V/'-^!  a-e  vour 


suggestions  for  improving  the  medical  care  providt^.  :    r 


:,s  arri  RPCv's'^ 


No  suggestions 
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29,         We  strongly  suggest  that  RPCVs  experiencing  service-related  health  conditions  seek  prompt 

medical  hetp  by  either  consuttmg  a  local  phys»cian  or  contacting  Peace  Corp  direcOy   If  you  wish 
to  be  contacted  by  a  health  professional  at  Peace  Corps  regarding  a  health  conoatofi.  pease 
provide  your  name,  address,  and  telephone  number  in  the  spaces  provided  benov. 
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Name: 


Current  mailing  address 


Telephone  (day) 
(evening) 


PRIVACY  ACT  NQTCf 

The  Peace  Corps,  an  agency  of  the  Federal  Government,  is  reouired,  by  provis.ons  of  the  Fr.vacv 
Act  of  1974  (5  U,S.C.  I  552aJ,  to  advise  you  of  the  followkng  information  regarding  xhis  suivfi: 


a. 


This  survey  is  authorized  by  the  provisions  of  the  Peace  Corps  Act  :22  .;  S  C    h  2SGi    et 
seq.). 

The  principal  purpose  for  which  the  information  provided  herem  w>ii  !>«  used  is  to  •demify 
opportunities  to  improve  health  services  for  Volunteers  during  and  after  servKe 

The  information  collected  will  be  kept  confidential  and  v^ll  be  avaiiabie  to  Peace  Corps 

Office  of  MeOical  Services  and  a  Peace  Corps  contractor  who  will  ana^v/e  the  data     ;t  »^'t! 

be  considered  a  Volunteer  medica!  record  for  purposes  cf  foutir^ie  tsts  .,,'dt:r  "^e  Pnvac. 
Act. 


Furnishing  this  mfofmation  is  voluntary. 


:FR  Doc  92-7951  Filed  +-6-92.  R.46  a.ml 

BILUMO  coot  MSl-OI-C 
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PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Prospective  Payment  Assessment 
Commission;  Meeting 

Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
Commission  on  Tuesday  and 
Wednesday.  April  21-22. 1992.  at  the 
Madison  Hotel.  15th  and  M  Streets, 
Northwest.  Washington.  DC. 

The  full  commission  will  meet  each 
day  at  9  a.m.  in  Executive  Chambers  1,  2 
and  3^ 

All  meetings  are  open  to  the  public. 
Donald  A.  Young. 
Executi  ve  Director. 
TK  Doc  92-'648  Filed  4-&-92:  8:45  am] 

BILUNG  COO€  M20-BW-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

agency:  Railroad  Retirement  Board. 
action:  I.",  accordance  with  the 
PapervNorlt  Reduction  Act  of  1980  (44 
use.  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(8)  for  the  collection 
of  information  to  the  Office  of 
N^anagement  and  Budget  for  review  and 
approval: 

SUMMARY  OF  PROPOSAL'S): 


railroad  and  non-railroad  employers  and 
state  agencies  about  work  performed 
and/or  benefits  received  during  the 


qqrvip    r>pF..r> 


A  f,9  Kpn^fii,,  g^o  claimed. 


C 


-ivestigation  of 


Cld  -n  for  Possible  Days  of  Employment 
or  S"  Vo  Benefits  Received. 

:    ^    -is)  submitted:  \D-5\.Y5y- 
5R;SLP).  ID^9R.  10^98  and  UI-48, 

(3)  OMB  Number:  3220-0049. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

(8)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households.  State  or  local  governments 
and  small  businesses  or  organizations. 

(8)  Estimated  annual  number  of 
respondents:  11,250. 

(9)  Total  annual  responses:  11,300. 

(10)  Average  time  per  response:  .18115 
hours. 

(11)  Total  annual  reporting  hoars: 
2,047. 

(12)  Collection  description:  Under  the 
RUI.A  unemployment  or  sickness 
benefits  are  not  payable  for  any  day  in 
which  remuneration  is  payable  or 
accraes  to  the  claimant.  TTie  collection 
obtams  information  from  the  claimant. 


ADDITIOHAL  INFORMATION  OR 

COMMENTS:  Copies  of  the  proposed 
for.r.s  a;i  j  supporting  documents  can  be 
obtained  from  Dennis  Eagan.  the  agency 
clearance  officer  (312-751-4693). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  Rush  Street.  Chicago,  Illinois 
60611  and  the  OMB  reviewer,  Laura 
Oliven  (202-395-7316),  Office  of 
Management  and  Budget,  room  3002, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
Dennis  Eagan, 
Clearance  Officer. 
[FR  Doc.  92-7865  Filed  4-6-92;  8:45  am] 

8IUJM0  COOC  ~}0!^-0'  M 


SECURmES  AND  EXCHANGE 

COMMISSION 


I  Be'   No 


•se-i/  3-  •:-8i41 


EFC  Sponsors  Corporation  Systematic 

and  Single  Payment  Investment  Plans 
for  the  Accumulation  ot  Shares  of 
Axe-Houghton  Stocl<  Fund.  Inc.; 

Apoiicatton 

Marcfi  Ji.  laaz. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT.  EFC  Sponsors  Corporation 
b>  jicmatic  and  Single  Payment 
Investment  Plans  for  the  Accumulation 
of  Shares  of  Axe-Houghton  Stock  Fund. 

Inc. 

flEuEwANT  AC^  SECTIONS:  Section  8(f) 

.e  bi-i  uiereunaer. 
SUMMARY  OF  appucation:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FlUNQ  DATES:  The  application  was  filed 
on  April  16, 1990  and  amended  on 
August  28, 1990.  August  9. 1991.  and 
March  23, 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  the  Applicant 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  27. 1992,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant,  in  the  form  of  an  affidavit  or. 


for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary' 

ADDRESSES:  Secretary',  SEC,  450  5th 
Street,  N'W  .  Washington,  DC  20549. 
Applicant,  c/o  Axe-Houghton 
Management,  Inc..  400  Benedict  Avenue. 

TarT\'to\\'n,  .\ew  York  10591. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eva  Marie  Carney,  Senior  Attorney,. 
(202)  504-2274,  or  Jeremy  N.  Rubenstein. 
Assistant  Director,  (202]  272-3023 
(Division  of  Investment  .Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  com.plete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

.Xpplicant's  Representations 

1.  Applicant  is  a  unit  investment  trust 
organized  under  the  laws  of  the  State  of 
.New  York.  .According  to  Commission 
records,  Applicant  registered  under  the 
Act  by  filing  a  Notification  of 
Registration  on  Form  S-Q.\  pursuant  to 
section  Bfa)  on  May  16.  1958,  and  a 
registration  statement  on  Form  N~8B-2 
pursuant  to  section  8(b)  on  June  2.  1958. 
Commission  records  also  reflect  that  on 
June  2,  1958  Applicant  registered  its 
securities — periodic  payment  plan 
certificates,  in  the  form  of  systematic 
and  single  payment  plans  (the  "Plans"). 
for  the  accumulation  of  shares  of  .Axe- 
Houghton  Stock  Fund,  Inc.  (formerly 
Axe  Science  Corporation,  before  its  1974 
merger  into  the  Axe-Houghton  Stock 
Fund,  Inc.)  (the  "Fund") — under  the 
Securities  Act  of  1933  by  filing  a 
registration  statement  on  Form  S-6.  This 
registration  statement  became  effective 
later  that  year  and  the  initial  public 
offering  of  the  Plans  commenced 
immediately  thereafter. 

2.  Each  Plan  was  created  pursuant  to 
a  plan  certificate  which  formed  the 
agreement  between  the  sponsor.  EFC 
Sponsors  Corporation  or  its 
predecessors  (the  "Sponsor"),  the 
custodian,  The  Bank  of  New  York,  and 
the  holder  of  the  Plan  (the  "Planholder"). 
Investors  Planning  Corporation  of 
America  served  as  sponsor  of  the  Plans 
from  their  initial  offering  until  April 
1969.  IPC  Sponsors  Corporation  served 
as  sponsor  from  1969  until  1971,  when 
EFC  Sponsors  Corporation  became  the 
successor  sponsor  of  the  Plans.  As  of  the 
date  of  this  application,  there  are  no 
Plans  outstanding. 
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3.  Pursuant  to  a  letter  dated 
September  15. 1989,  all  Planholders  were 
offered  the  opportunity  to  become  direct 
shareholders  of  the  Fund  by  converting 
their  Plans  to  direct  investments  in  Fund 
shares.  A  copy  of  the  letter  is  attached 
as  an  exhibit  to  the  application.  On 
December  15, 1989,  all  Plans  were 
terminated  in  accordance  with  their 
terms  and  all  Fund  shares  were 
withdrawn  from  Applicant. 

4.  Fund  shares  withdrawn  from 
Applicant  were  either  redeemed  for 
cash  upon  instruction  of  the  Planholder 
or  deposited  in  a  shareholder  account  in 
the  name  of  a  converting  Planholder. 
Each  conversion  was  effected  by  a 
book-entry  transaction  opening  with  the 
Fund  an  identically  registered  account 
in  the  name  of  the  converting  Planholder 
having  the  same  number  of  full  and 
fractional  shares  of  the  Fund  as  held  in 
the  converted  Plan  account.  .No 
brokerage  commissions  were  incurred  in 
connection  with  the  termination  of  any 
Plan. 

5.  Termination  of  the  Plans  did  not 
result  in  any  Planholder  paying  a  sales 
load  in  excess  of  that  permitted  under 
section  27  of  the  Act  or  provided  under 
the  terms  of  the  Plan.  As  of  December 
15.  1989,  Fund  shares  were  being  sold  to 
the  public  without  imposition  of  any 
sales  load.  Accordingly,  those 
Planholders  who  opted  to  convert  their 
Plans  to  direct  investments  in  Fund 
shares  were  able  to  avoid  payment  of 
Plan  custodial  fees  and  the  additional 
sales  loads  applicable  to  further 
purchases  of  Fund  shares  under  a  Plan. 

6.  As  of  December  15, 1989  there  were 
1,559  Plans  outstanding  representing  an 
aggregate  of  approximately  1,303.667 
shares  of  the  Fund,  with  a  per  share  net 
asset  value  of  S7,20  and  an  aggregate  net" 
asset  value  of  S9.386.402. 

7.  All  expenses,  including  legal, 
accounting,  and  other  general  and 
administrative  expenses,  relating  to  the 
Trust's  liquidation  and  the  winding  up  of 
its  affairs  are  being  borne  by  EFC 
Sponsors  Corporation  and  its 
successors. 

8.  Applicant  has  no  assets,  liabilities 
or  shareholders.  Applicant  is  not 
engaged  in.  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding. 

For  the  SEC.  by  the  Division  of  Investmer.f 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary 

[FR  Doc.  92-7944  Filed  4-6-92;  »A5  am] 
BiujMO  cooe  tOIO-OI-M 


[ReL  No.  IC-1M41;  tH-SSS) 

EFC  Sponeort  Corporation  Systemettc 
and  Single  Payment  investment  Plans 
for  the  AccunrutatJon  of  Shares  of 
Axe-Houghton  Fund  B,  Inc.; 
Application 

March  31, 1992. 

AGENCY:  Securities  and  Elxchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the    Act  ). 

APPUCANT:  EFC  Sponsors  Corporation 
Systematic  and  Single  Payment 
Investment  Plans  for  the  Accumulation 
of  Shares  of  Axe-Houghton  Fund  B,  Inc. 
REUVANT  ACT  SECTtONS:  Section  8(f) 
and  rule  8f-l  thereunder. 
SUMMARY  OF  APPUCATION:  Applicant 
bucks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  application  was  filed 
on  April  16,  1990  and  amended  on 
August  28, 1990.  August  9. 1991.  and 
March  23,  1992. 

HEARING  OR  NOTIRCATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  the  .Appiiunnt 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5;30  p.m.  on 
April  27. 1992.  and  should  be 
accompanied  by  proof  of  ser\icc  rn  the 
Applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contcstt  d. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary.  SEC,  45^}  5*h 
Street  NW..  Washington.  DC  20549 
Applicant,  c/o  Axe-Houghton 
Management,  Inc.  400  Bt:>nedirt  Avenue, 
Tarrytown.  New  York  lO.'^P;, 
FOR  FURTHER  INFORMATION  CONTACT: 
Eva  Marie  Carney  Senior  .Attorney. 
(202)  504-2274.  or  Jeremy  N.  Rubenstein, 
Assistant  Director  (202)272-3023 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation) 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summa.ry  of  the 
appHcation.  The  complete  apphcatKin 
may  be  obtained  for  a  fee  at  the  SEC  s 
Public  Reference  Branch. 

AppUcaiit's  Representatiaas 

1.  Applicant  is  a  unit  investment  tn,,ist 


New  York.  According  fo  Commission 
records,  on  August  20,  1953  .Applicant 
registered  under  the  Act  b>  filing  a 
No'ification  of  Registration  pursuant  to 
section  8(8J  and  a  registration  statement 
on  Form  N-8B-2  purstiant  to  section 
8(b}.  Commission  records  also  reflect 
that  on  that  same  date.  Applicant 
registered  its  securities — periodic 
payment  plan  certificates,  in  the  form  of 
systematic  and  single  payment  plans 
(the  "Plans"),  for  the  accumulation  of 
shares  of  Axe-Houghton  Stock  Fund. 
Inc.  (the  ■'Fund") — under  the  Securities 
Act  of  1933  by  filing  a  registration 
statement  on  Form  S-6.  This  registration 
statement  became  effective  later  that 
year  and  the  initial  public  offering  of  the 
Hans  commenced  immediately 
thereafter. 

2.  Each  Plan  was  created  pursuant  to 
a  plan  certificate  which  formed  the 
agreement  between  the  sponsor,  EFC 
Sponsors  Corporation  or  its 
predecessors  (the  "Sponsor"),  the 
custodian.  The  Bank  of  New  York,  and 
the  holder  of  the  Plan  (the  "Planholder"). 
Investors  Planning  Corporation  of 
America  served  as  sponsor  of  the  Plans 
from  their  initial  offering  until  April 
1969.  IPC  Sponsors  Corporation  served 
as  sponsor  from  1989  until  1971,  when 
EFC  Sponsors  Corporation  became  the 
successor  sponsor  of  the  Plans.  As  of  the 
date  of  this  application,  there  are  no 
Plans  outstanding. 

3.  Pursuant  to  a  letter  dated 
September  15, 1989,  all  Planholders  were 
offered  the  opportunity  to  become  direct 
shareholders  of  the  Fund  by  converting 
their  Plans  to  direct  investments  in  Fund 
shares.  A  copy  of  the  letter  is  attached 
as  an  exhibit  to  the  application.  On 
December  15, 1989,  all  Plans  were 
terminated  in  accordance  vsrith  their 
terms  and  all  Fund  shares  were 
withdrawn  from  Applicant. 

4.  Fund  shares  withdrawn  from 
Applicant  were  «  :;hi'r  redeemed  for 
cash  upon  mstruction  of  the  Planholder 
or  deposited  in  a  shareholder  account  in 
the  name  of  a  converting  Planholder. 
Each  conversion  was  effected  by  a 
book-entry  transaction  opening  with  the 
Fund  an  identically  registered  account 
in  the  name  of  the  converting  Planholder 
having  the  same  nurrhf  r  of  'ull  and 
fractional  shares  of  the  Fund  as  held  in 
the  converted  Plan  account  No 
brokerage  commissions  were  incurred  in 
connection  with  the  termination  of  any 
P'i'.n 

5.  Termmation  of  the  Plans  did  not 
result  in  any  Planholder  paying  a  sales 
load  in  excess  of  that  permitted  under 
section  27  of  the  Act  or  provided  under 
the  term.s  of  the  Plan  Ac   ,f  December 
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the  public  without  imposition  of  any 
sales  load.  Accordingly,  those 
Planholders  who  opted  to  convert  their 
Plans  to  direct  investments  in  Fund 
shares  were  able  to  avoid  payment  of 
Plan  custodial  fees  and  the  additional 
sales  loads  applicable  to  further 
purchases  of  Fund  shares  under  a  Plan. 

6.  As  of  December  15.1989  there  were 
6,994  Plans  outstanding  representing  an 
aggregate  of  approximately  11.134.100 
shares  of  the  Fund,  with  a  per  share  net 
asset  value  of  $8.98  and  an  aggregate  net 
asset  value  of  approximately 
$99,984,218. 

7.  All  expenses,  including  legal, 
accounting,  and  other  general  and 
administrative  expenses,  relating  to 
Applicant's  liquidation  and  the  winding- 
up  of  its  affairs  are  being  borne  by  EFC 
Sponsors  Corporation  and  its 
successors. 

8.  Applicant  has  no  assets,  liabilities 
or  shareholders.  Applicant  is  not 
engaged  in.  nor  does  it  propose  to 
engage  in.  any  business  activities  other 
than  those  necessary  for  the  winding  -up 
of  its  affairs.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc  92-7945  Filed  4-6-92:  8:45  am) 

BIUJNC  COO€  M10-«1-M 

(Rel.  No.  IC-''B540:  8i'-1251] 

EFC  Sponsors  Corporation  Systematic 
and  Single  Payment  Investment  Plans 
for  the  Accumulation  of  Shares  of 
Fund  of  America,  Inc.  Appiicatiof^ 

search  31.  1992. 

AGENCY;  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

applicant:  EFC  Sponsors  Corporation 
Systematic  and  Single  Payment 
Investment  Plans  for  the  Accumulation 
of  Shares  of  Fund  of  America,  Inc. 
RELEVAW  ACT  SECTIONS:  Section  8(f) 
6"d  rule  S'-l  thereunder. 
SUMMARY  Of  ►APPLICATION:  Applicant 
seei>,s  a."  oric:  Uec.d.-i.ng  that  it  has 
ceased  to  be  an  investment  company. 
FiUNO  DATES:  T^--  application  was  filed 
on  Apr::  lo  l-i^j  d.nd  amended  on 
August  23.  1990.  August  9. 1991,  and 
March  23.  V-W2 

HEARING  OR  NOTIFICATION  OF  HEARING. 

An  order  granting  the  application  will  be 
issued  u.iless  the  SEC  orders  a  hearing. 


Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  the  Applicant 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  27, 1992.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street  NW..  Washington.  DC  20549. 
Applicant,  c/o  Axe-Houghton 
Management.  Inc.,  400  Benedict  Avenue, 
Tarrytown.  New  York  10591. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eva  Marie  Carney.  Senior  Attorney, 
(202)  504-2274.  or  Jeremy  N.  Rubenstein. 
Assistant  Director,  (202)  272-3023 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation]. 

SUPPLEMENTARY  INFORMATION:  The 

following  13  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicaat's  Representations 

1.  Applicant  is  a  unit  investment  trust 
organized  under  the  laws  of  the  State  of 
New  York.  According  to  Commission 
records,  on  March  18. 1964  Applicant 
registered  under  the  Act  by  filing  a 
Notification  of  Registration  pursuant  to 
section  8(a)  and  a  registration  statement 
on  Form  N-8B-2  pursuant  to  section 
8(b),  Commission  records  also  reflect 
that  on  that  same  date.  Applicant 
registered  its  securities — periodic 
payment  plan  certificates,  in  the  form  of 
systematic  and  single  payment  plans 
(the  "Plans"),  for  the  accumulation  of 
shares  of  Fund  of  America,  Inc.  (the 
"Fund  ") — under  the  Securities  Act  of 
1933  by  filing  a  registration  statement  on 
Form  S-6.  This  registration  statement 
became  effective  and  the  initial  public 
offering  of  the  Plans  commended 
immediately  thereafter. 

2.  Each  Plan  was  created  pursuant  to 
a  plan  certificate  which  formed  the 
agreement  between  the  sponsor,  EFC 
Sponsors  Corporation  or  its 
predecessors  (the  "Sponsor"),  the 
custodian,  The  Bank  of  New  York,  and 
the  holder  of  the  Plan  (the  "Planholder"). 
Investors  Planning  Corporation  of 
America  served  as  sponsor  of  the  Plans 
their  initial  offering  until  April  1969.  IPC 
Sponsors  Corporation  served  as  sponsor 
from  1969  until  1971,  when  EFC 


Sponsors  Corporation  became  the 
successor  sponsor  of  the  Plans.  As  of  the 
date  of  this  application,  there  are  no 
Plans  outstanding. 

3.  By  letter  dated  October  16.  1989,  all 
Planholders  were  offered  the 
opportunity  to  become  direct 
shareholders  of  the  Fund  by  converting 
their  Plans  to  direct  investments  in  Fund 
shares.  A  copy  of  the  letter  is  attached 
as  an  exhibit  to  the  application.  On 
December  22. 1989.  all  Plans  were 
terminated  in  accordance  with  their 
terms  and  all  Fund  shares  were 
withdrawn  from  Applicant. 

4.  Fund  shares  withdrawn  from 
Applicant  were  either  redeemed  for 
cash  upon  instruction  of  the  Planholder 
or  deposited  in  a  shareholder  account  in 
the  name  of  a  converting  Planholder. 
Each  conversion  was  effected  by  a 
book-entry  transaction  opening  with  the 
Fund  an  identically  registered  account 
in  the  name  of  the  converting  Planholder 
having  the  same  number  of  full  and 
fractional  shares  of  the  Fund  as  held  in 
the  converted  Plan  account.  No 
brokerage  commissions  were  incurred  in 
connection  with  the  termination  of  any 
Plan. 

5.  Termination  of  the  Plans  did  not 
result  in  any  Planholder  paying  a  sales 
load  in  excess  of  that  permitted  under 
section  27  of  the  Act  or  provided  under 
the  terms  of  the  Plan 

6.  As  of  December  22,  1989  there  were 
7,950  Plans  outstanding  representing  an 
aggregate  of  approximately  4.159,948 
shares  of  the  Fund,  with  a  per  share  net 
asset  value  of  SlO.91  and  an  aggregate 
net  asset  value  of  approximately 
545,385,033. 

7.  All  expenses,  including  legal. 

accounting,  and  other  general  and 
administrative  expenses,  relating  to 
Applicant's  liquidation  and  the  winding 
up  of  its  affairs  are  being  borne  by  EFC 
Sponsors  Corporation  and  its 
successors 

8.  Applicant  has  no  assets,  liabilities 
or  shareholders.  Applicant  is  not 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  wmding-up 
of  its  affairs.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding 

For  the  SEC,  by  the  Division  of  Investment 

Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-7946  Filed  4-6-92:  845  am] 
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[Rel.  No.  IC-18639;  81 1-675] 

EFC  Sponsors  Corporation  Systematic 
and  Single  Payment  Investment  Plans 
for  the  Accumulation  of  Shares  of 
Seligman  Growth  Fund,  Inc.; 
Application 

March  31,  1992. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT.  EFC  Sponsors  Corporation 

Systematic  and  Single  Paym.ent 
Investment  Plans  far  the  Accumulation 
of  Shares  of  Seligmar.  Growth  Fund,  Inc. 
RELEVANT  ACT  SECTIONS:  Section  8(f) 
and  nile  8i'-l  thereunder 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  application  was  filed 
on  April  16,  1990  and  amended  on 
.August  28,  1990,  August  9,  1991,  and 
March  23.  1992. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  the  Applicant 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5  30  p  m.  on 
.-Xpril  27,  1992,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  notification  of  a 
hearing  may  write  to  the  SEC's 
Secretary. 

addresses:  Secretary,  SEC,  450  5th 
Street,  NW.,  'Washington,  DC  20549. 
Applicant,  c/o  Axe-Houghton 
Management,  Inc..  400  Benedict  Avenue, 
Tarrytown,  New  York  10591. 
FOR  FURTHER  INFORMATION  CONTACT 
Eva  Marie  Carney,  Senior  Attorney. 
(202)  504-2274,  or  Jeremy  N.  Rubenstem, 
Assistant  Director,  (202)"  272-3023 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  unit  investment  trust 
organized  under  the  laws  of  the  State  of 


New  York.  According  to  Commission 
records.  Applicant  registered  under  the 
Act  by  filing  a  Notification  of 
Registration  pursuant  to  section  8(a)  on 
April  13. 1958,  and  a  registration 
statement  on  Form  N-8B-2  pursuant  to 
section  8(b)  on  June  2, 1958.  Commission 
records  also  reflect  that  on  June  2, 1958 
Applicant  registered  its  securities — 
periodic  payment  plan  certificates,  in 
the  form  of  systematic  and  single 
payment  plans  (the  "Plans"),  for  the 
accumulation  of  shares  of  Seligman 
Growth  Fund,  Inc.  (formerly  National 
Investors  Corporation)  (the  "Fund"}^ 
under  the  Securities  Act  of  1933  by  filing 
a  registration  statement  on  Form  S-6. 
This  registration  statement  became 
effective  and  the  initial  public  offering 
of  the  Plans  commenced  immediately 
thereafter. 

2.  Each  Plan  was  created  pursuant  to 
a  plan  certificate  which  formed  the 
agreement  between  the  sponsor,  EFC 
Sponsors  Corporation  or  its 
predecessors  (the  "Sponsor"),  the 
custodian,  The  Bank  of  New  York,  and 
the  holder  of  the  Plan  (the  "Planholder"). 
Investors  Planning  Corporation  of 
America  served  as  sponsor  of  the  Plans 
from  their  initial  offering  until  April 
1969:  IPC  Sponsors  Corporation  served 
as  sponsor  from  1969  until  1971,  when 
EFC  Sponsors  Corporation  became  the 
successor  sponsor  of  the  Plans.  As  of  the 
date  of  this  application,  there  are  no 
Plans  outstanding. 

3  Pursuant  to  a  letter  dated  October 
12.  1989,  all  Planholders  were  offered 
the  opportunity  to  become  direct 
shareholders  of  the  Fund  by  converting 
their  Plans  to  direct  investments  in  Fund 
shares.  A  copy  of  the  letter  is  attached 
as  an  exhibit  to  the  apphcation.  On 
December  20,  1989,  all  Plans  were 
terminated  in  accordance  with  their 
terms  and  all  Fund  shares  were 
withdrawn  from  Applicant. 

4.  Fund  shares  withdrawn  from 
Applicant  were  either  redeemed  for 
cash  upon  instruction  of  the  Planholder 
or  deposited  in  a  shareholder  account  in 
the  name  of  a  converting  Planholder. 
Each  conversion  was  effected  by  a 
book-entry  transaction  opening  with  the 
Fund  an  identically  registered  account 

in  the  name  of  the  converting  Planholder 
having  the  same  number  of  full  and 
fractional  shares  of  the  Fund  as  held  in 
the  converted  Plan  account.  No 
brokerage  commissions  were  incurred  in 
connection  with  the  termination  of  any 
Plan. 

5.  Termination  of  the  Plans  did  no* 
result  m  any  Planholder  paying  a  salt-s 
load  in  excess  of  that  permitted  under 
section  27  of  the  Act  or  provided  under 
the  terms  of  the  Plan. 


6.  As  of  December  20, 1989  there  were 
11,239  Plans  outstanding  representing  an 
aggregate  of  approximately  26,125,144 
shares  of  the  Fund,  with  a  per  share  net 
asset  value  of  $4.92  and  an  aggregate  net 
asset  value  of  approximately 
$128,535,708. 

7.  All  expenses,  including  legal, 
accounting,  and  other  general  and 
administrative  expenses,  relating  to 
Applicant's  liquidation  and  the  winding- 
up  of  its  affairs  are  being  borne  by  EFC 
Sponsors  Corporation  and  its 
successors. 

8.  Applicant  has  no  assets,  liabilities 
or  shareholders.  Applicant  is  not 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding. 

For  the  SEC  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  92-7946  Filed  4-6-92;  8:45  am] 

BIUJNO  CODE  M10-01-4I 


[Cpl   No    <0'e''->44   8^.2-78501 


Gateway  Tax  C>edi 
Application 


Fund 


p!  aL 


April  1,  1992. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

e\'  rnjtion  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Gateway  Tax  Credit  Fund 

III  Ltd.,  a  Florida  limited  partnership 

(the  "Partnership")  and  its  managing 

general  partner,  RJ  Credit  Partners.  Inc.. 

a  Florida  corporation  (the  "Managing 

General  Partner"). 

RELEVANT  ACT  SECTIONS:  Exemption 

requested  unacr  section  6(c)  from  all 

provisions  of  the  Act. 

SUMMABv  OF  APPtiCATlOH:  Applicants 

setK  ^;i  .:jl:  lxl:^  ing  the  Partnership 

from  all  provisions  of  the  Act  to  permit 

the  Partnership  to  invest  in  limited 

partnerships  that  own  and  operate 

multifamily  housing  projects  qualified 

for  the  low  income  housing  tax  credit 

under  the  Internal  Revenue  Code  of 

IctRfi 

FIUNO  DATES:  The  application  was  filed 

on  January  10,  1992  and  amended  on 

March  24,  19^2 

HEARING  OB  NOTIFICATION  OF  HEARING: 

.\ri    rder  granting  the  application  will  be 
Issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
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hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
.April  27. 1992.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or.  for  lawj'ers,  a  certificate  or  service. 
Fiearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
addresses:  Secretary,  SEC.  450  5th 
S-.-eet.  NW„  Washington.  DC  20549. 
.Applicants,  880  Carillon  Parkway,  St. 
Petersburg.  Florida  33716. 
FOR  P'JRTHER  INFORMATION  CONTACT. 
.Marc  Duffy,  State  Attorney,  (202)  272- 
2511,  or  Elizabeth  G.  Osterman,  Branch 
Chief,  (202)  272-3018  (Division  of 
I.ivestment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 

f  ..^w..".g  -  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

.Applicants  Representations 

1.  The  Partnership  was  organized  on 
October  17, 1991,  under  the  Florida 
Revised  Uniform  Limited  Partnership 
.Act.  On  December  4, 1991,  the 
Partnership  filed  a  registration 
statement  under  the  Securities  Act  1933, 
pursuant  to  which  the  Partnership 
proposes  to  offer  50,000  units  of  limited 
partnership  interests  ("Units")  at  $1,000 
each  with  a  minimum  investment  of 

So  000.  Purchasers  of  these  units 
("Investors"  or  "Limited  Partners")  will 
become  limited  partners  of  the 
Partnership. 

2.  The  Partnership  will  operate  as  a 
"two-tier"  entity,  i.e.,  the  Partnership,  as 
a  limited  partner,  will  invest  in  other 
limited  partnerships  ("Project 
Partnerships^')  which  will  acquire, 
develop,  construct  and/or  rehabilitate, 
operate  and  maintain  multifamily 
housing  projects  ("Projects")  each  of 
which  will  qualify  for  the  low-income 
housing  tax  credit  under  section  42  of 
the  Internal  Revenue  Code  of  1986,  as 
amended.  The  Partnership's  objectives 
are  to  provide  tax  benefits  in  the  form  of 
tax  credits  to  Limited  Partners  which, 
subject  to  certain  limitations,  may  be 
used  to  offset  their  Federal  income  tax 
liability,  to  preserve  and  protect  the 
capital  contributions  of  Investors,  to 
participate  in  any  capital  appreciation  in 
the  value  of  the  Projects,  and  to  provide 
passive  losses  to  offset  passive  income 
from  other  passive  activities. 


3.  The  Partnership  will  offer  Units  in 
one  or  more  series.'  The  insurance  of 
Units  in  series  will  help  to  equalize  the 
tax  benefits  available  to  Limited 
Partners  who  acquire  their  Units  at 
different  times  during  the  offering 
period.  If  only  one  series  of  Units  were 
offered,  those  Investors  who  acquired 
their  Units  early  in  the  Partnership's 
offering  period  would  receive  more  tax 
benefits  than  would  be  available  to 
investors  who  purchased  Units  during 
the  later  portion  of  the  offering  period. 
This  is  because  tax  credits  generally 
will  be  available  to  the  Partnership  for  a 
ten  year  period  beginning  on  the  date  in 
which  a  Project  is  first  placed  in  service. 
By  offering  one  series  of  Units  to  early 
investors  and  one  or  more  subsequent 
series  to  late  investors,  the  Partnership 
can  enable  later  investors  to  participate 
in  tax  credits  for  a  full  ten  year  period. 

4.  Although  the  Partnership's  direct 
control  over  the  management  of  each 
Project  will  be  limited,  the  Partnership's 
ownership  of  interests  in  Project 
Partnerships  will,  in  an  economic  sense, 
be  tantamount  to  direct  ownership  of 
the  Projects  themselves.  The  Partnership 
normally  will  acquire  at  least  a  90% 
interest  in  the  profits,  losses  and  tax 
credits  of  the  Project  Partnerships.  In 
certain  cases,  however,  the  Partnership 
will  acquire  a  lesser  interest  in  a  Project 
Partnership.  In  such  cases  the 
Partnership  will  own  more  than  a  50% 
interest  in  operating  profits,  losses  and 
tax  credits  and  will  hold  a  voting 
interest  of  more  than  50%  with  respect  to 
certain  basic  actions  to  be  taken  by  the 
Project  Partnership. 

5.  The  Partnership  will  be  controlled 
by  the  Managing  General  Partner  and 
Raymond  James  Partners,  Inc.,  the 
Partnership's  general  partners  (the 
"General  Partners"),  pursuant  to  the 
Partnership's  partnership  agreement  (the 
"Partnership  Agreement").  The  Limited 
Partners,  consistent  with  their  limited 
liability  status  as  limited  partners,  will 
not  be  entitled  to  participate  in  the 
control  of  the  Partnership's  business. 
Limited  Partners,  by  majority  vote,  have 
the  right  to  dissolve  the  Partnership, 
remove  the  General  Partners  and  elect  a 
replacement  therefor,  approve  or 
disapprove  of  the  sale  of  all  or 
substantially  all  of  the  Partnership's 


'  As  explained  in  a  letter  from  applicants'  counsel 
dated  March  31, 1991.  each  series  will  invest  in  a 
different  group  of  Project  Partnerships.  For  purposes 
of  allocating  tax  credits,  taxable  income  or  loss,  and 
cash  distributions  from  the  Project  Partnerships, 
each  series  will  be  treated  as  though  it  were  ■ 
separate  partnership.  An  investor  in  the  Partnership 
will  share  only  In  the  tax  credits,  taxable  income  or 
loss,  and  cash  distributions  on  the  Project 
Partnerships  in  the  series  in  which  be  invests  and 
will  not  have  an  interest  in  any  other  series. 


assets,  and  amend  the  Partnership 
Agreement  (subject  to  certain 
limitations).  In  addition,  under  the 
Partnership  Agreement,  each  Limited 
Partner  is  entitled  to  review  all  books 
and  records  of  the  Partnership  at  any 
and  all  reasonable  times. 

6.  All  proceeds  of  the  public  offering 
of  Units  will  be  deposited  in  an  escrow 
account  with  First  Union  National  Bank 
of  Florida,  St.  Petersburg.  Florida  ( 'First 
Union").  Pending  release  of  the  offering 
proceeds  deposited  in  the  escrow 
account  to  the  Partnership.  First  Union 
will  invest  the  funds  in  short-term 
certificates  of  deposit,  insured  bank 
accounts,  or  short-term  government 
securities  backed  by  the  full  faith  and 
credit  of  the  United  States  Government. 

7.  Upon  receipt  of  a  prescribed 
minimum  number  of  subscriptions,  the 
General  Partners  are  empowered  to 
cause  funds  in  escrow  to  be  released  to 
the  Partnership  and  held  in  trust 
pending  investments  in  Project 
Partnerships.  The  Partnership  may 
invest  any  proceeds  not  immediately 
utilized  to  acquire  interests  in  Project 
Partnerships  or  for  other  permitted 
Partnership  purposes  (such  as  the 
establishment  of  a  reserve)  in  short-term 
tax-exempt  securities  or  commercial 
paper  rated  in  the  highest  or  next 
highest  category  by  a  nationally 
recognized  statistical  rating 
organization:  direct  obligations  of,  or 
obligations  unconditionally  guaranteed 
by,  the  United  States  Government  or 
any  agency  thereof:  certain  certificates 
of  deposit  or  Eurodollar  certificates  of 
deposit  issued  by  any  bank  whose 
deposits  are  federally  insured;  certain 
collateralized  repurchase  agreements 
with  domestic  banks  whose  deposits  are 
federally  insured;  and  shares  of  certain 
open-end  investment  companies  that 
invest  primarily  in  securities  of  the  type 
enumerated  above  or  bankers' 
acceptances;  provided,  however,  that  if 
the  value  of  "investment  securities"  (as 
defined  in  the  Act  and  which  term  shall 
not  include  the  value  of  the  Project 
Partnerships)  exceeds  40%  of  the  value 
of  the  Partnership's  total  assets 
(exclusive  of  government  securities,  as 
defined  in  the  Act  and  cash  items]  at 
any  time,  such  excess  may  be  invested 
only  in  government  securities.  The 
Partnership  does  not  intend  to  trade  in 
temporary  investments,  and  will  not 
speculate  in  any  such  investments. 

.Applicants'  Legal  Conclusions 

1.  Applicants  request  that  the 
Partnership  be  exempted  from  all 
provisions  of  the  Act.  Such  an 
exemption  is  both  necessary  and 
appropriate  in  the  public  interest, 
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because,  among  other  reasons, 
investment  in  low  and  moderate  income 

housing  in  accordance  with  the  national 
poliry  expressed  in  title  IX  of  the 
Housing  and  Urban  Development  Act  of 
1968  is  not  economically  suitable  for 
private  investors  without  the  tax  and 
organizational  advantages  of  the  limited 
partnership  form.  Public  investors 
typically  consider  investment  in  low  and 
moderate  income  housing  programs  as 
involving  greater  risk  than  investment  in 
real  estate  generally.  The  limited 
partnership  form  insulate  each  Investor 
from  personal  liability,  limits  his 
financial  risk  to  the  amount  he  has 
invested  in  the  program,  and  permits  the 
pass-through  to  the  Investor,  on  his 
individual  tax  return,  of  his 
proportionate  share  of  the  tax  credits. 
income  and  losses  from  the  investment. 

2.  Investment  Company  Act  Release 
No.  8456  (Aug.  9.  1974]  (''Release  No. 
8456")  provides  that  the  exemptive 
power  of  the  SEC  under  section  6(c)  may 
be  applied  to  two-tier  partnerships  that 
engage  in  the  kind  of  activities  in  which 
the  Partnership  will  engage,  that  is, 
"two-tier  partnerships  that  invest  m 
limited  partnerships  engaged  in  the 
development  and  building  of  housing  for 
low  and  moderate  income  persons 

*  *  *"  Release  No.  B456  lists  two 
conditions,  designed  for  the  protection 
of  investors,  which  must  be  satisfied  in 
order  for  the  Partnership  to  qualify  for 
such  an  exemption;  (a)  "interests  in  the 
issuer  should  be  sold  only  to  persons  for 
whom  investments  in  limited  profit, 
essentially  tax-shelter,  investments 
would  not  be  unsuitable;"  and  (b) 
"requirem.ents  for  fair  dealing  by  the 
general  partner  of  the  issuer  with  the 
limited  partners  of  the  issuer  should  be 
included  in  the  basic  organizationais 
documents  of  the  company."  The 
Partnership  will  comply  with  these 
conditions  and  will  otherwise  operate  in 
a  manner  designed  to  ensure  investor 
protection. 

3.  Any  subscriptions  for  Units  mast  be 
approved  by  the  General  Partners, 
which  approval  will  be  conditioned 
upon  receipt  of  representations  as  to 
suitability  of  the  investment  for  each 
subscriber.  Such  suitability  standards 
provide,  among  other  things,  that 
investment  in  the  Partnership  is  suitable 
only  for  an  investor  who  either  (a)  has  a 
net  worth  (exclusive  of  home, 
furnishings  and  automobiles)  of  at  least 
$50,000  and  an  annual  gross  income  of 
not  less  than  830,000  or  (b)  has  a  net 
worth  (exclusive  of  home,  furnishings 
and  automobiles]  of  at  least  $75,000.  or 
(c)  is  purchasing  in  a  fiduciary  capacity 
for  a  person  or  entity  having  such  net 
worth  and  annual  gross  mcome  as  set 


forth  in  clause  (a)  or  such  net  worth  as 
set  forth  in  clause  (b).  The  foregoing 
suitability  standards  have  been    . 
approved  by  a  majority  of  the  states  in 
which  the  Units  wili  be  sold,  but  Units 
will  be  sold  in  certain  other  states  only 
to  persons  who  meet  additional  or 
alternative  standards  imposed  by  those 
states  that  will  require  a  greater  income 
or  net  worth,  or  both,  than  the  standards 
specified  in  the  preceding  sentence. 
These  additional  or  alternative 
standards  are  set  forth  in  the 
Partnership  s  prospectus  ("Prospectus"). 
Transfer  of  Units  may  be  made  only 
with  the  approval  of  the  General 
Partners.  The  General  Partners  will 
permit  transfers  of  limited  partnership 
interests  only  if  the  transferee  meets  or 
exceeds  the  same  suitability  standards 
as  had  been  imposed  upon  the 
transferor, 

4.  The  Partnership  Agreement  and  the 
Prospectus  contain  numerous  provisions 
designed  to  insure  fair  dealing  by  the 
General  Partners  with  the  Limited 
Partners.  All  compensation  to  be  paid  to 
the  General  Partners  and  their  affiliates 
is  specified  in  the  Partnership 
Agreement  and  Prospectus  and  no 
compensation  will  be  payable  to  the 
General  Partners  or  any  of  their 
affiliates  unless  so  specified.  The  fees 
and  other  forms  of  compensation  that 
will  be  paid  to  the  General  Partners  and 
their  affiliates  were  not  negotiated  at 
arms  length  The  General  Partners 
believe,  however,  that  all  such 
compensation  is  fair  and  on  terms  no 
less  favorable  to  the  Partnership  than 
would  be  the  case  if  such  arrangements 
had  been  made  with  independent  third 
parties.  Such  compensation  meets  all 
applicable  guidelines  necessary  to 
permit  the  Units  to  be  offered  and  sold 
in  all  fifty  states,  including  those  states 
which  adhere  to  the  guidelines 
comprising  the  statement  of  policy 
adopted  by  the  North  American 
Securities  Administrators  Association, 
Inc.  applicable  to  real  estate  programs  in 
the  form  of  limited  partnerships. 

For  the  Conraiission.  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Margaret  H.  McFerland, 

Deputy  Secunty. 

(FR  Doc.  92-7949  Filed  4-6-92;  8;45  am] 

BILLiNG  COOC  aOIO-OI-M 


(Rel.  No.  IC- 18638;  812-7848] 

Pacific  Horizon  Funds,  Inc.,  et  al.; 
Application 

March  31.  1992. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

applicants:  Pacific  Horizon  Funds.  Inc. 
('.*:(     Company")  and  Douglas  B. 
Fletcher  ("Mr.  Fletcher"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  for  an 
exemption  from  section  2(a)(19)(B](ii)  for 
thp  purposes  of  sprfinn  ISIQ. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  of  the  SEC  exempting  Mr. 
Fletcher  from  the  definition  of 
"interested  person"  set  forth  in  section 
2(a)(19)(B)(ii)  of  the  Act  solely  for  the 
purpose  of  determining  whether,  under 
section  15(f)  of  the  Act,  75%  of  the 
members  of  the  board  of  directors  of  the 
Company  are  not  "interested  persons" 
of  its  predecessor  or  successor 
investment  adviser. 

FILING  DATE:  The  application  was  filed 
on  January  10, 1992  and  amended  on 
March  13, 1992. 

HEARING  OR  NOTIFICATION  OF  HEAHiNG: 

An  order  grdnting  ihe  appi.c^ouuii  v.n.  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  the  applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  22. 1992,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
addresses:  Secretary,  SEC,  450  5tb 
Street,  NW.,  Washington,  DC  20549. 
Applicants:  Pacific  Horizon  Funds,  Inc., 
156  West  56th  Street,  suite  1902,  New 
York.  New  York  10019;  Douglas  B. 
Fletcher,  800  Production  Place,  New^jort 
Beach,  California  92663. 
FOR  FURTHER  INFORMATiO'^  CCNf  ACT 
Eva  Mane  Carney,  tn,;..,^:  A;;v/;i.ey,  at 
(202)  504-2274  or  Elizabeth  G.  Osterman. 
Branch  Chief,  at  (202)  272-3016  (Omce 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION:  The 

;•  i  :^  \^  r.'.'ii  >  h  s:.;;';:";,.i'>  ■.•i  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

.■\  p p hcii nth'  R cprpsr n  t a '  1 1 1 f ■  •.. 

1.  The  Company  is  an  open-end.  series 
management  investment  company  which 
Security  Pacific  National  Bank 
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(■'Security  Pacific")  serves  as  investment 
adviser. 

2.  Security  Pacific  is  a  wholly-owned 
subsidiary  of  Security  Pacific 
Corporation. 

3.  Security  Pacific  Corporation  and 
BankAmerica  Corporation,  each 
pubiicly-held  bank  holding  company, 
entered  into  an  Agreement  and  Plan  of 
Merger  dated  August  12. 1991,  providing 
for  their  merger.  Shareholders  of  each 
bank  holding  company  approved  the 
proposed  merger  in  December.  1991.  It  is 
expected  that,  subject  to  required 
regulatory  approvals,  the  merger  may 
occur  as  early  as  April  30. 1992.  It  is 
further  expected  that  Security  Pacific 
will  merge  with  Bank  of  America 
National  Trust  and  Savings  Association, 
the  principal  banking  subsidiary  of 
BankAmerica  Corporation,  at  the  same 
time  or  shortly  after  the  merger  of  the 
bank  holding  companies.  The  resulting 
banking  association,  which  will  be 
known  as  bank  of  America  National 
Trust  and  Savings  Association  ("Baiik  of 
America"),  will  serve  as  the  Company's 
investment  adviser. 

4.  In  accordance  with  the  provisions 
of  section  15(a)(4)  of  the  Act.  the 
Company's  existing  advisory 
agreements  with  Security  Pacific 
provide  for  their  automatic  termination 
in  the  event  of  an  assignment.  The 
proposed  mergers  constitute  an 
assignment  of  the  Company's  existing 
advisory  agreements,  which  will  lead  to 
an  automatic  termination  of  the 
agreements. 

5.  The  board  of  directors  of  the 
Company,  including  all  of  the  "non- 
interested"  directors,  approved  new 
investment  advisory  agreements  with 
Security  Pacific  and  Bank  of  America  at 
a  meeting  held  on  Septeruber  13. 1991, 
which  agreements  will  become  effective 
in  cormection  with  the  mergers.  These 
agreements  are  identical  in  all  material 
respects  to  the  Company's  existing 
agreements  with  Security  Pacific  and 
were  approved  by  the  shareholders  of 
each  fund  offered  by  the  Company  at  a 
special  meeting  convened  on  December 
2.  1991. 

6.  Mr.  Fletcher  has  served  as  one  of 
five  members  of  the  Company's  board  of 
directors  since  January  9, 1985.  Three  of 
the  five  directors  are  not  "interested 
persons"  of  Security  Pacific  or  of  the 
Company  and  two  members  (including 
Mr  Fletcher)  are  "interested  persons"  of 
these  entities. 

7.  Christopher  Fletcher  is  the  adult  son 
of  Mr.  Fletcher.  He  is  financially 
independent  of  Mr.  Fletcher  and 
maintains  a  separate  residence. 
Christopher  Fletcher  joined  Security 
Pacific's  Mrporate  banking  training 
program  in  1982  and  has  held  various 


positions  in  Security  Pacific's  real  estate 
divisions.  Christopher  Fletcher  currently 
serves  as  an  officer  of  Security  Pacific 
EuroFinance  PLC  ("SPEF')  in  the 
property  finance  division  of  SPEF's 
London.  England  office.  SPEF  is  part  of 
Security  Pacific  Finance  Services 
System  ("SPFSS").  a  group  of  companies 
that  engage  in  finance  company 
transactions.  SPFSS  is  a  non-bank 
subsidiary  of  Security  Pacific 
Corporation.  Christopher  Fletcher 
currently  manages  a  portfolio  of  real 
estate  loans  and  assists  in  the  orderly 
liquidation  of  the  portfolio  in  a  workout 
environment.  Although  he  is  no  longer  a 
Security  Pacific  employee.  Christopher 
Fletcher  has  retained  the  title  of  officer 
(First  Vice  President)  of  Security  Pacific, 
which  he  assumed  during  his  tenure 
with  the  Bank,  because  it  is  necessary  or 
convenient  for  him  to  have  signing 
authority  within  Security  Pacific. 
Christopher  Fletcher  has  not  been 
involved  in  any  way  with  Security 
Pacific's  investment  advisory  business 
or  in  the  provision  of  services  to  the 
Company. 

8.  It  is  currently  anticipated  that 
SPFSS  (and  SPEF  as  a  part  thereof)  will 
survive  the  proposed  mergers  as  a 
subsidiary  of  BankAmerica  Corporation 
and  that,  in  connection  with  his  current 
position  with  SPEF.  Christopher  Fletcher 
will  be  appointed  an  officer  of  Bank  of 
America  after  the  mergers  solely  for  the 
purpose  of  affording  him  signing 
authority.  It  is  also  possible  that  (a) 
before  the  proposed  mergers  are 
effected.  Christopher  Fletcher  may 
become  a  direct  employee  of  Security 
Pacific,  and  (b)  after  the  proposed 
mergers  are  effected  Christopher 
Fletcher  may  become  a  direct  employee 
of  Bank  of  America. 

Applicants'  Analysis 

1.  Section  2(a)(3)  of  the  Act  defines  an 
"affiliated  person"  of  another  person  to 
include  "any  officer,  director,  partner, 
copartner,  or  employee  of  such  other 
person."  Section  2(a)(19)(B)(ii)  of  the  Act 
provides  that  any  person,  a  member  of 
whose  immediate  family  is  an  affiUated 
person  of  an  investment  adviser,  is  an 
"interested  person"  of  such  investment 
adviser.  "Immediate  family"  includes 
any  child  of  such  person.  Christopher 
Fletcher  may  be  deemed  an  "affiliated 
person"  of  Security  Pacific  because  he  is 
an  officer  of  Security  Pacific  and  an 
officer  and  employee  of  an  affiliated 
person  of  Security  Pacific.  Further, 
Christopher  Fletcher  may  be  deemed  an 
"affiliated  person  "  of  Bank  of  America  if 
he  in  fact  becomes  an  officer  or 
employee  of  Bank  of  America  or  an 
a^iliate  after  the  proposed  mergers.  As 
a  result.  Mr.  Fletcher  may  be  deemed  an 


"interested  person"  of  both  St-curity 
Pacific  and  Bank  of  America. 

2.  Section  15(f)(1)  of  the  Act  permits 
an  investment  adviser  to  a  registered 
investment  company,  or  an  affihafe  of 
such  investment  adviser,  to  receive  an 
amount  or  benefit  in  connection  with  a 
sale  of  securities  or  any  other  interest  in 
such  investment  adviser  which  results  in 
an  assignment  of  the  investment 
advisory  agreement  if.  for  a  period  of 
three  years  following  the  sale,  at  least 
75%  of  the  investment  company's 
directors  are  not  "interested  persons"  of 
either  the  predecessor  or  successor 
investment  adviser,  and  neither  the 
transaction  nor  any  express  or  implied 
term,  condition,  or  understanding 
applicable  thereto  imposes  an  unfair 
burden  on  the  investment  company. 

3.  Applicants  subm.it  that  section  15(f) 
of  the  Act  was  enacted  in  an  effort  to 
remove  the  uncertainty  that  was  caused 
by  the  decision  of  the  U.S.  Court  of 
Appeals  for  the  Second  Circuit  in 
Rosenfeld  v.  Black.  445  F.2d  1337  (2d 
Cir.  1971).  Applicants  state  that  the 
Rosenfeld  court  held  that  an  investment 
adviser  to  an  investment  company 
breached  its  fiduciary  duty  by 
recommending  a  successor  adviser  to 
the  fund  and  profiting  from  the  change 
in  adviser,  and  that  section  15(f)  was 
added  to  the  Act  in  response  to 
Rosenfeld  to  "make  clear  that  an 
investment  adviser  can  make  a  profit  on 
the  sale  of  its  business."  S.  Rep.  No.  75. 
94th  Cong..  1st  Sess.  71  (1975). 

4.  Applicants  assert  that  the  proposed 
merger  of  Security  Pacific  Corporation 
and  BankAmerica  Corporation,  and  the 
subsequent  merger  of  Security  Pacific 
and  Bank  of  America,  do  not  present  the 
same  types  of  concerns  addressed  by 
the  Second  Circuit  in  Rosenfeld  and  that 
the  terms  of  the  proposed  mergers  are 
consistent  with  all  fiduciary  duties  owed 
by  Security  Pacific  to  the  Company. 
Nonetheless,  applicants  state  that  they 
have  determined  that  it  is  advisable  to 
remove  any  doubts  that  may  arise  in 
cormection  with  the  application  of 
section  15(f)(1)  to  the  mergers. 
Accordingly,  to  meet  section 
15(f)(l)(A)'s  board-composition 
requirements,  applicants  request  an 
order  under  section  6(c)  of  t.he  .^ct 
exempting  Mr.  Fletcher  from  the 
definition  of  "interested  person"  set 
forth  in  section  2(a)(19)(B)(ii)  solely  for 
the  purpose  of  determining  whether  75% 
of  the  members  of  the  board  of  directors 
of  the  Company  are  not  "interested 
persons"  of  both  Secunty  Pacific,  the 
Company's  predecessor  investment 
adviser,  and  Bank  of  America,  the 
Company's  successor  investment 
adviser. 


5.  Applicants  assert  that  the  requested 
exemption  is  appropriate  in  the  public 
interest,  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act,  Applicants 
emphasize  that  they  do  not  request  ttiat 
Mr,  Fletcher  be  deemed  a  non-interrsicJ 
director  for  any  purpose  other  than 
operation  of  section  15(r)(l)fA).  and  that 
60%  of  the  members  of  the  Company's 
board  of  directors  will  continue  to  be 
non-interested  for  ali  purposes, 

6.  Applicants  state  that  the 
Company's  board  of  directors  and  all  of 
the  non-interested  directors  have 
considered  the  composition  of  the  boani 
in  light  of  section  15(n(l)(A)  and  have 
determined  that  it  is  in  the  best  interest 
of  the  Company  and  its  shareholders  to 
retain  Mr.  Fletcher  as  a  member  of  the 
board  and  that  the  interests  of  the 
Company  and  its  shareholders  will  be 
enhanced  by  a  change  in  Mr.  Fletcher's 
"interested  person"  status  for  purposes 
of  that  provision.  Applicants  assert  that 
to  cause  Mr.  Fletcher  to  resign  in  order 
to  comply  strictly  with  section 
15(f](l)(A)  would  disrupt  the  continuity 
with  which  the  present  board  of 
directors  have  served  the  Company  and 
deprive  the  Company  and  its 
shareholders  of  a  valuable,  talented 
resource.  In  the  alternative,  applicants 
assert  that  to  cause  the  Company  to  add 
three  additional  non-interested  directors 
would  be  unduly  burdensome,  would 
increase  the  Company's  expenses  and 
costs,  and  might  impair  the  efficiency  of 
the  board. 

7.  Applicants  submit  that,  in  light  of 
the  proposed  conditions  that  will 
prohibit  Christopher  Fletcher's 
involvement  in  the  investment  advisory 
business  of  BankAmerica  Corporation 
and  its  affiliates  and  subsidiaries,  and  in 
the  provision  of  services  to  the 
Company,  for  the  three-year  period 
specified  in  section  15(f)(1)(A),  Mr. 
Fletcher  will  be  in  a  position  to  continue 
to  exercise  his  independent  judgment 
with  respect  to  the  Company  and  its 
investment  adviser,  notwithstanding  his 
son's  present  and  anticipated  affiliations 
with  the  Company's  predecessor  and 
successor  investment  advisers. 

•Applicants'  Conditions 

Applicants  agree  that  the  following 
conditions  may  be  imposed  in  any  order 
of  the  Commission  granting  the 
requested  rehef: 

1  For  the  three-year  period  specified 
in  section  15(n(l){A)  of  the  Act, 
Christopher  Fletcher  will  not  be 
involved  in  any  way  in  the  mvestm.en! 
advisor>'  business  of  BankAmcnca 
Corporation,  its  affiliates  nr 
subsidianes. 
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2  For  the  three-year  period  specified 
m  section  15ff)(l){A)  of  the  Act 
Christopher  Fletcher  will  not  be 
involved  in  any  way  in  the  provision  of 
services  to  the  Company. 

For  the  SEC,  by  the  Division  of  Investment 
Mfi'^tiRement,  under  delegated  authority. 
Margaret  H.  McFarUmd, 

Deputy  Secretary. 

|FR  Doc.  92- -'948  Filed  4-6-92;  B:45  am] 
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DEPARTMENT  OF  STATE 
!  Public  Notice  1598 

United  States  Organization  for  the 
Internationa!  Telegraph  and  Telephone 
Consultative  Committee  tCClTT). 
Study  Group  D  Meeting 

The  Department  of  State  announces 
that  the  U.S.  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT)  Study 
Group  D  will  meet  on  May  19, 1992  at  10 
a.m.  in  room  1207  at  the  Department  of 
State,  2201  C  Street  NW..  Washington, 
DC  20520. 

The  agenda  of  the  meeting  will 
include  the  review  of  U.S.  contributions 
for  the  meetings  of  Study  Gix)up  XVII, 
and  to  consider  any  other  business 
within  the  scope  of  Study  Group  D.  The 
Meetings  will  also  consider  proposals 
for  the  work  program  questions  to  be 
studied  during  the  next  four  year 
plenary  period. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Persons  who  plan  to  attend 
should  so  advise  the  Office  of  Gary 
Fereno.  Department  of  State,  (202)  647- 
0201,  FAX  (202)  647-7407.  The  above 
includes  government  and  non- 
government attendees.  Public  visitors 
will  be  asked  to  provide  their  date  of 
birth  and  Social  Security  number  at  the 
time  they  register  their  intention  to 
attend  and  must  carry  a  photo  ED  with 
them  to  the  meeting  in  order  to  be 
admitted.  All  attendees  must  use  the  C 
Street  entrance. 

Dated:  March  26,  -1992. 
Earl  S.  Bartjely, 

Director.  Telecomwunicalions  and 
Information  Standards,  Chairman.  US. 
CCITT  National  Committee. 
(FR  Doc  92-7863  Filed  4  -6  »:  a  4.5  am] 
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[Public  Notice  1599! 

Overseas  Security  Advise. 
Cosed  Meeting 


o unci  I 


i  lie  uepariment  of  State  announces  a 
meeting  of  the  U.S.  State  Department- 
Overseas  Security  Advisory  Council  on 
Tuesday.  May  5, 1992  at  8:30  a.m.  tfl  the 
Ritz  Carlton  Hotel.  St.  Louis,  Missouri. 
Pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act  and  5  U.S.C. 
552b  (c)  (1)  and  (4),  it  has  been 
determined  the  meeting  will  be  closed  to 
the  public.  Matters  relative  to  classified 
nationals  security  information  as  well  as 
privileged  commercial  information  will 
be  discussed.  The  agenda  calls  for  the 
discussion  of  classified  and  corporate 
proprietary/security  information  as  well 
as  private  sector  physical  and 
procedural  security  policies  and 
protective  programs  at  sensitive  U.S. 
Government  and  private  sector 
locations  overseas. 

For  more  information  contact  Patricia 
Richards,  Overseas  Security  Advisory 
Council,  Department  of  State, 
Washington,  DC  20522-1003,  phone:  703/ 
204-6210. 

Dated:  March  26. 1990. 
Clark  Dittmer, 

Director  of  the  Diplomatic  Security  Service. 
[FR  Doc.  92-7864  Filed  4-a-e2;  &45  am) 
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Bu'f'/tL!  0'  Pol  tsro Mi'^'^^Y  A",-ii'S 

{Public  Notice  1602] 

In- posJt'O'"  ot  Missiie  Proi'ferr-t-Dn 
S.snctionii  Agains:  NoMt"  Kores-  qnff 
Iranian  Eiuities 

A G E Nc  V   Department  of  State. 

AC"f  ON  .Votice. 

summary:  The  Under  Secretary  of  State 
for  International  Security  Affairs  has 
determined  that  two  North  Korean 
entities  and  one  Iranian  entity  have 
engaged  in  missile  technology 
proliferation  activities  that  require 
imposition  of  sanctions  pursuant  to  the 
Arms  Export  Control  Act  and  the  Export 
Administration  Act  of  1979,  as  amended 
by  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1991,  and  the 
National  Defense  Authorization  Act  for 
Fiscal  Yea-v  'WC  and  1993. 

EFFECTIVE  DATE:  M,irrh  ft  1t»7 

FOR  FURTHER  INFORMATtON  CONTACT: 

Mark  Pekala.  Office  of  Weapons 
Proliferation  Policy,  Bureau  of  Politico- 
Military  Affairs.  Diepartment  of  State 
{202-W-4q'Vt). 
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SUPPLEMENTARY  iNFORMAT'ON:  Pursuant 
to  section  73(a)ll)  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2797b(aKl)), 
section  llB(b)(l)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  2410(b)(l]].  and  sections  1702  and 
1703  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1990- 
91  (Pub.  L.  101-510).  and  the  President's 
Memorandum  Delegation  of  Authority  of 
June  25. 1991.  the  Under  Secretary  of 
State  for  International  Security  Affairs 
determined  on  March  6. 1991  that  the 
following  foreign  persons  have  engaged 
in  missile  technology  prohferation 
activities  that  require  the  sanctions 
described  ^n  sections  73(a)(2)(B)  and 
73(a)(2)(C)  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2797b(a)(2)(B)  and 
2797b(a)(2)(C))  and  sections 
llB(b)(l)(B)(ii)  and  llB(b)(l)(B)(iii)  of 
the  Export  Administration  Act  of  1979 
(50  U.S.C.  app.  2410(b)(l)(B)(ii)  and 
2410b(b)(l)(B)(iii)); 

1.  LyongaksairMachineries  & 
Equipment  Export  Corporation  [North 
Korea). 

2.  Changgwang  Credit  Corporation 
(North  Korea). 

3.  Ministry  of  Defense  and  Armed 
Forces  Logistics  (Iran). 

In  the  case  of  sanctions  to  be  applied 
pursuant  to  the  Arms  Export  Control 
Act,  section  74(8)(B)  of  that  act,  as 
amended,  requires  that,  because  of 
North  Korea's  status  as  a  non-market 
economy,  sanctions  must  be  applied,  not 
only  to  the  entities  cited  above,  but  to 
all  activities  of  the  North  Korean 
government  relating  to  missile 
development  or  production,  as  well  as 
all  activities  of  that  government 
affecting  development  or  production  of 
electronics,  space  systems  or  equipment, 
and  military  aircraft. 

Accordingly,  the  following  measures 
have  been  imposed:  (a)  Licenses  for 
export  to  the  entities  described  above  of 
items  controlled  pursuant  to  the  Export 
Administration  Act  of  1979  will  be 
denied  for  two  years;  (b)  hcenses  for 
export  to  the  entities  and,  in  the  case  of 
North  Korea,  government  activities 
described  above  of  items  controlled 
pursuant  to  the  Arms  Export  Control  At 
will  be  denied  for  two  years;  (c)  no  U.S 
government  contracts  involving  those 
entities  or  North  Korean  government 
activities  will  be  entered  into  for  two 
years;  and  (d)  no  products  produced  by 
those  entities  or  North  Korean 
government  activities  may  be  imported 
into  the  United  States  for  two  years. 

These  measures  shall  be  implemented 
by  the  responsible  agencies  as  provided 
in  the  President's  Memorandum 
Delegation  of  Authority  of  June  25, 1991. 


Dated:  March  27, 1992. 
Richard  A.  Clarke, 

Assistant  Secretary  of  State  for  Politico- 
Military  Affairs. 
[FR  Doc.  92-7937  Filed  4-6-92;  8:45  am] 
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O^f^ce  o'  ■■"^'p  I'^de'  Secretary  for 

intef'"3;'0'^a!  Se-:/;'  '.f  At'as'S 

[Public  Notice  1596) 

Waiver  0^  Missile  Technology 
Proliferation  San-:!iof'S  o"  Foreign 
Persons 

On  June  25, 1991,  the  Secretary  of 
State  determined  that  China  Great  Wall 
Industry  Corporation  (CGWIC)  and 
China  Precision  Machinery  Import- 
Export  Corporation  (CPMIEC)  had 
engaged  in  missile  technology 
proliferation  activities  that  required  the 
sanctions  described  in  section 
73(a)(2)(A)  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2797b(a)(2)(A))  and 
section  llB(b)(l)(B)(i)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  2410b(b)(l)(B)(i)).  Accordingly,  the 
required  sanctions  were  imposed. 

Pursuant  to  section  73(e)  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2797b(e)) 
and  section  llB(b)(5)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C, 
app.  2401b(b)(5)).  I  hereby  determine 
that  it  is  essential  to  the  national 
security  of  the  United  States  to  waive 
.these  sanctions. 

I  intend  this  waiver  to  take  effect  20 
working  days  after  this  determination  is 
notified  to  the  Congress.  Thereafter,  the 
waiver  shall  remain  in  effect  unless 
revoked. 

Dated:  February  26. 1992. 
Reginald  Bartholomew, 
Under  Secretary  Ambassador. 
[FR  Doc.  92-7862  Filed  4-6-92;  8:45  am] 
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Newburgh,  New  York-Montreal, 
Quebec. 

WestAir  Commuter  is  authorized  to 
provide  these  services  under  the  U.S.- 
Canada Exchange  of  Notes  on  Regional, 
Local  and  Commuter  Scr\ice3.  The 
request  to  change  the  designations 
arises  from  the  sale  of  the  Atlantic 
Coast  division  of  WestAir  Commuter 
Airiines.  Atlantic  Coast  has  been  found 
fit  by  the  Department  and  certificated  to 
provide  air  carrier  services  (Order  92-1- 
17).  Atlantic  Coast  has  indicated  that  it 
will  submit  a  formal  application  to  the 
Canadian  Government  for  transmittal  to 
the  Canadian  authorities. 

It  is  the  practice  of  the  Department  to 
give  notice  of  such  applications  to  allow  . 
other  airlines  the  opportunity  to  file 
comments  on  the  proposed  transfer. 

Such  responses  to  this  Notice  m.ust  be 
received  by  April  10, 1992.  The  should 
be  sent  to  the  undersigned  at  the 
following  address;  US.  Department  of 
Transportation,  400  Seventh  Street,  SW., 
room  6402,  P^O,  'Washington,  DC  20590. 

We  will  decide  upon  further 
procedures,  if  any  shall  prove  necessary, 
upon  review  of  the  responses  received. 
We  will  publish  this  notice  in  the 
Federal  Register. 

Dated:  April  1, 1992. 
Paul  L  Gretch, 

Director,  Office  of  International  Aviation. 
[FR  Doc.  92-7923  Filed  4-6-92;  8:45  am) 
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OLFAHT.MLNT  Of  TRAH3P0RTATI0N 
Office  of  the  Secretary 

RDOuest  0*  Wes'Air  Cc'^-^u'-.eT 
t.  --'-e^^  in-   3'-,,3  A:i3nfc  Coast 
A-r!:ne8,  Inc.  c  d  'a  Atlantic  Coast 
Airhnes  d/b/a  u-nted  Express 

On  February  5, 1992.  the  captioned 
airlines  jointly  requested  the 
Department  of  Transportation  to 
designate  Atlantic  Coast  Airlines  in 
place  of  WestAir  Commuter  Airiines  for 
operation  of  four  U.S.-Canada  scheduled 
services.  The  services  are  Washington 
(Dulles)-Hamilton,  Ontario:  Washington 
(DuUesj-London,  Ontario;  Newburgh, 
New  York-Toronto,  Ontario;  and 


Federal  Aviation  Administration 
[Summary  Notice  No.  PE-S2-12] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGEf^CY:  Federal  A.vi3tion 
AJmimstration  (FAA),  DOT. 

action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's 

rjl; making  provisions  governing  the^ 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11),  this  notice  contains  a  summarv  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter!)^ 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  pubhc's  awareness  of,  and  ^ 
participation  m.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
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is  intended  to  affect  the  legal  status  of 
any  petit, on  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  idenlify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  April  27, 1992. 
ADDRESSES:  Send  comments  on  any 
ppt;t:Gn  m  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Attn;  Rule  Docket  l.\CC-10), 
Petition  Docket  No.  — ,  800 
Independence  Avenue,  SVV.. 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  Final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone  (202) 

2fi-'-3i.i:. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  C.  Nick  Spithas,  Offi-c  of 
Rulemaking  (/\RM-1),  Kedcrai  Aviation 
Administration.  BOO  Independence 
Avenue,  SV;.,  Wash.naton,  DC  20591; 
telephone  (202)  267-9704. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC.  on  March  30, 
1992. 

Denise  D.  Castaldo, 

St.:n,ii;cr.  Program  Management  Staff. 

Petitions  for  Exemption 

Z^fcAe/A'o..' 26744. 

Petitioner:  Interair  Parts-Miami,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
145.35  and  145.37. 

Descriptionof  Relief  Sought  To  allow 
Interair  Parts-Miami,  Inc.,  to  expand  the 
authority  of  its  certificate  to  add 
McDonnell  Douglas  DC-8  Series  Limited 
Airframe  and  Powerplant  rating.  This 
would  be  accomplished  by  grant  of  an 
exemption  to  allow  Interair  Parts-Miami 
to  use  a  maintenance  facility  which  is 
not  fully  enclosed. 

Docket  No.:  26787. 

Petitioner  Mr.  Henry  Hayek. 

Sections  of  the  FAR  Affected  1 4  Cm 
91.313. 

Dc'scriptionof  Relief  Sought:  To  allow 
Mr.  Henry  Hayek  to  temporarily  operate 
a  U.S.-registered,  restricted  catr'gory 
.Mbatross  HU-16B  aircraft  in  common 
carriajie  operations  with  19  commuter 
sedts  outside  the  United  States. 

Docket  \o.:  2&7<X). 

Petitioner:  Casino  Express  Airlines 

Spctinns  of  the  F.AR  Affected  14  CFR 
121.4n{a)(6J. 

Description  of  Relief  Sought  To  allow 
Captain  Ken  Lord  to  perform  duties  as  a 


check  ai.-man  in  selected,  specified 
operations  in  aircraft  simulators  or  from 
non-crewmember  (i.e.  observer)  seats  on 
the  flight  deck  without  his  having  a 
medical  certificate  as  required  by  the 
regulation. 

Docket  No.:  26795. 

Petitioner:  Becton  Dickinson  and 
Company. 

Sections  of  the  FAB  Affected:  14  CFR 
91.169(c). 

Descriptionof  Relief  Sought:  To  allow 
certain  pilots  for  Becton  Dickinson  and 
Company  to  deviate  from  the 
requirements  of  the  regulation  by 
deriving  their  alternate  weather 
minimums  from  a  table  that  has  been 
derived  from  the  standard  U.S.  operating 
specifications. 

Docket  No.:  26160. 

Petitioner:  Massachusetts  Institute  of 
Technology. 

Sections  of  the  FAR  Affected:  14  CFR 
91.319(c). 

Descriptionof  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5210  which  will  permit  the 
Massachusetts  Institute  of  Technology  to 
operate  five  aircraft  having  experimental 
airworthiness  certificates  and  specified 
in  Exemption  No.  5210  in  a  congested 
airway  or  over  densely  populated  areas. 

Grant,  March  20, 1992,  Exemption  No. 
5210A. 

Docket  No.:  26610. 

Petitioner:  Flying  Boat,  Inc.,  dba 
Chalk's  International  Airline. 

Sections  of  the  FAR  Affected:  14  CFR 
91.313(c). 

Descriptionof  Relief  Sought/ 
Disposition:  To  permit  Chalk's 
International  Airline  to  conduct  air 
carrier  flight  crewmember  training  in 
their  Grumman  HU-16B,  which  holds  a 
restricted  airworthiness  certificate. 

Grant.  March  20,  1992,  Exemption  No. 
5428. 

[FR  Doc.  92--925  Filed  4-6-92;  8.45  am] 

BILUNQ  COO£  4910-13-II 


The  agenda  for  this  meeting  is  as 
follows: 

(1)  Chairman's  introductory  remarks; 

(2)  Approval  of  minutes  of  the 
thirteenth  meeting  held  on  December 
17-18. 1991.  RTCA  paper  no.  126-92/ 
SCl 66-85  (previously  distributed); 

(3)  Discussion  of  EUROCAE  Working 
Group  41  activity  on  Surface  Movement 
Guidance  and  Control  Systems; 

(4)  Reports  on  action  items  assigned 
during  the  thirteenth  committee  meeting; 

(5)  Discussion  of  Cardion  comments 
on  seventh  draft  of  committee  draft, 
RTCA  paper  no.  217-92/SCl 66-87 
(enclosed); 

(G)  Discussion  of  Boeing  Defense  and 
Space  Group  comments  on  seventh  draft 
of  committee  report.  RTCA  paper  no. 
218-92/SC166-88  (enclosed); 

(7)  Report  by  Chairman  of  Transition/ 
Economics  Working  Group  activity; 

(8)  Review  of  material  for  inclusion  in 
the  eighth  draft  of  the  committee  report; 
(a)  Bibliographjr;  (b)  Conclusions  and 
recommendations;  (c)  Other. 

(9)  Assignment  of  tasks; 

(10)  Other  business; 

(11)  Date  and  place  of  next  meeting. 
Attendance  is  open  to  the  interested 

public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
NW..  suite  1020.  Washington.  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC.  on  March  30. 
1992. 

Joyce  |.  Giilen. 
Designated  Officer. 
[FR  Doc  92-7927  Filed  4-6^92:  8:45  ami 
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RTCA,  Inc.;  Special  Committee  166: 
User  Requirements  for  Future  Airport 
and  Terminal  Area  Communication. 
Navigation  and  Surveillance  bystems; 
Meeting 

i*,:rsurfnt  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  appendix  I),  notice  is 
hereby  given  for  the  fourteenth  meeting 
of  Special  Committee  166  to  be  held 
April  30-Ntay  1,  199.:.  in  the  RTCA 
conference  room.  1140  Connecticut 
Avenue,  NW.,  suite  1020.  Washington, 
DC  20036.  commencms  nt  9  a  m 


RTCA,  IPC  ,  Special  Comnv.'.'.ee  'f>fi 
Lithium  Batteries.  Meeting 

toirsuant  to  section  luiajizj  of  the 
Federal  Advisory  Committee  Act  (Pub.L 
92-463.  5  U.S.C,  appendix  I),  notice  is 
hereby  given  for  the  sixth  meeting  of 
Special  Committee  168  to  be  held  April 
28-29, 1992,  in  the  RTCA  conference 
room  1140  Connecticut  Avenue,  NW., 
suite  1020.  Washington,  DC  20036. 
commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows: 

(1)  Chairman's  introductory  remarks; 

(2)  Approval  of  the  summary  from  the 
fifth  meeting,  RTCA  paper  no.  201-92/ 
SC168-31; 

(3)  Technical  presentations: 


11770 


Federal  Register  /  Vol.  57.  No.  67  /  Tuesday.  Apnl  7,  1992  /  Notices 


(4)  Rfview  ELTIOCAE  WG-39 

activity; 

(5)  Working  group  report; 

(6)  Review  of  draft  material  from  task 
assignments; 

(7)  Assignment  of  tasks; 

(8)  Other  business; 

(9)  Date  and  place  of  next  meeting. 
Attendance  is  open  to  the  interested 

public  bu»  limited  to  space  available. 
With  tlie  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue. 
NW..  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
pubhc  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC,  on  March  30, 
1992. 

foyce ).  CiUen, 
Designated  Officer. 
[FR  Doc.  92-7926  Filed  4-6-92;  8:45  am] 
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Intent  to  Rule  on  Application  to 
Impose  a  Passenger  Facility  Charge 
(PFC)  at  Baltimore-Washington 
internatJonai  Airport,  Baltimore,  MD 

agency:  Federal  Aviation 
Ai~  nistration  (FAA),  DOT. 
action:  Notice  of  intent  to  rule  on 
application. 

SJMMARY:  The  FAA  proposes  to  rule 
and  mvues  public  comment  on  the 
application  to  impose  a  PFC  at 
Baltimore-Washington  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  ]X  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
;  Public  Law  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
cr  before  May  7. 1992. 
ADDPESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
:n  triplicate  to  the  FAA  at  the  following 
address:  Washington  Airports  District 
Office,  101  West  Broad  Street,  suite  300, 
Falls  Church,  Virginia  22046. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Theodore  E 
Mathison.  Administrator  of  the 
Mary  land  .A.viation  Administration  at 
the  fouowir.s  address:  Post  Office  Box 
8:'66.  BW!  A;rpo:t.  Maryland  21240- 
0756. 

.\i:  earners  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previousiy  provided  'o  the  Maryland 


Aviation  Administration  under  §  158.23 

of  part  158. 

FOR  FURTHER  'NFO«MATiON  CONTACT: 

Robert  B.  Mendez.  Manager, 
Washington  Airport  District  Office.  101 
West  Broad  Street,  suite  300.  Falls 
Church,  Virginia,  (703)  285-2570.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose  a 
PFC  at  Baltimore-Washington 
International  Airport  under  the 
provisions  of  the  Aviadon  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Onmibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
On  March  10, 1992.  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  Maryland 
Aviation  Administration  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158.  The 
FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  July  2, 1992. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date: 

September  1, 1992. 
Proposed  charge  expiration  date:  August 

31.  2002. 
Total  estimated  PFC  revenue:  $144.0 
Million. 

Brief  description  of  propose  projects: 
Expansion  of  BWI  Fire/Rescue  Facility, 
Runway  10/28  Extension.  Terminal 
Roadway  Improvements. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135 
Operators-Charter  Carriers  and  Air 
Taxis. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT"  and  at  the  F.\A 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building.  John  F. 
Kennedy  International  Airport.  Jamaica, 
New  York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Maryland 
Aviation  Administration. 

Issued  in  Jamaica,  New  York  on  March  26. 
1992. 

Louis  P.  DeRoM. 

Manager.  Airports  Division,  Eastern  Region. 
[FR  Doc  92-7924  Filed  4-6-92;  8:45  am) 
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Intent  to  Rule  on  Application  to 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
John  F.  Kennedy  International  Airport 
(JFK).  Jamaica.  NY;  LaGuardia  Airport 
(LGA),  Flushing,  NY  and  Newark 
International  Airport  (EWR),  Newark, 
NJ 

agency:  Federal  Aviation 
Administration  (FAA),  DOT, 
action:  Notice  of  intent  to  rule  on 
application.  


SUMMARY:  The  FAA  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  [FK,  LG.'^  and 
EWR  Airports  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990]  (Pub.  L.  101-5081  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  156). 

DATES:  Comments  must  be  received  on 
or  before  May  7,  1992. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  F.AA  at  the  following 
address:  New  York  Airport  District 
Office,  181  South  Franklin  Ave.,  rra.  305. 
Valley  Stream,  NY  11581. 

In  addition,  one  copy  of  any 
comm.ents  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Stanley 
Brezenoff,  Executive  Director  of  the  Port 
Authority  of  New  York  and  New  Jersey 
following  address:  One  World  Trade 
Center,  rm.  64W.  New  York,  NY  10048. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Port 
Authority  of  New  York  and  New  Jersey 
under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Philp  Bnto,  Manager,  New  York     » 
Airport  District  Office,  181  South 
Franklin  Ave.,  rm.  305,  Valley  Stream, 
NY  (718)  553-1882.  The  applications  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
com.ment  on  the  applications  to  impose 
and  use  the  revenue  from  a  PFC  at  JFK. 
LGA  and  EWR  Airports  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  DC 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L.  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  March  23,  1992,  the  FAA 
determined  that  the  applications  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  The  Port  Authority  of  New 
York  and  New  Jersey  was  substantially 


complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  applications, 
in  whole  or  in  part,  no  later  than  June  2" 
1992. 

The  following  is  a  brief  overview  of 
the  applications. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:    ■ 
September  1,  1992, 

Proposed  charge  expiration  date: 
.'August  31,  1992, 

Total  estimated  PFC  revenue:  $6,415 
billion. 

Brief  description  of  proposed 
project(s): 

}FT<C/LGA  Automated  Guideway 

Transit/Initial  Phase 
IFK,;LGA  Automated  Guideway 

Transit-Implementation 
— Phase  I 
—Phase  II 

IFK  Passenger  Distribution  System 
Second  Grand  Central  Parkway  to  LGA 

Flyover 
EWR  Fixed  Guideway  Transit/Other 

Ground  Access  Improvements— Initial 
Phase 
EWR  Fixed  Guideway  Transit/Other 

Ground  Access  Improvements— Initial 
Implementation 
EWR  Automated  People  Mover. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxis, 
except  camrri'jters  air  carrier. 

Any  person  may  inspect  the 
applications  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT"  and  a!  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  rm.  331. 
|ohn  F.  Kennedy  Int'l  Airport.  Jamacia. 
NY  11430. 

In  addition,  any  person  mdy,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
applications  in  person  at  the  Port 
Authority  of  New  York  and  New  Jersey. 

Issued  in  [amacia,  .\Y  on  March  26,  1992. 
Louis  P.  DeRose, 

Manager.  Airports  Diiision.  Eastern  Region. 
[FR  Doc,  92-7915  Filed  4-&-92;  8:45  am] 
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Federal  Highway  Administration 
Environmental  Impact  Statement 

agency:  Federal  Highway 
Administration  (F}IWA),'D0T. 
action:  .Notice  of  intent 


summary:  The  FHWA  is  issuing  this 

notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS] 


will  be  prepared  for  a  proposed  highway 
project  in  [ackson,  Lawrence  and 
Craighead  Counties,  Arkansas 
FOR  FURTHER  INFORMATION  CONTACT: 
H  C,  Wieland.  Division  Administrator. 
Federal  Highway  Administration,  3128 
Federal  Office  Building.  Little  Rock, 
Arkansas  "2201:  or  lohnny  McLean, 
Ecologist,  Environmental  Division, 
Arkansas  State  Highway  and 
Transportation  Department.  Post  Office 
Box  2261,  Little  Rock,  Arkansas  72203, 
Telephone  (501)  .569-2281 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
A.'-kansas  State  Highway  and 
Transportation  Department,  will  prepare 
an  EIS  on  a  proposal  to  construct  U.S. 
Highway  67  as  a  four-lane,  divided,  fully 
controlled  access  facility  located  on 
new  alignment  with  a  four-lane 
connection  to  Jonesboro,  Arkansas.  This 
facility  would  serve  northeast  Arkansas, 
including  Clay.  Craighead,  Greene. 
Jackson,  Lawrence.  Poinsett  and 
Randolph  Counties. 

The  proposed  roadway  lies  east  of 
existing  U.S.  Highway  67  and  extends 
northward  from  Newport  to  Walnut 
Ridge  with  four  alternative  corridors 
and  varjing  termini  and  connections 
being  considered.  The  project  would 
increase  regional  mobility  by 
eliminating  speed  reductions  and  time 
delays,  upgrade  intrastate  travel  by 
providing  a  more  direct  route  from  Little 
Rock  to  Walnut  Ridge  and  Jonesboro 
northward,  and  encourage  further 
economic  development  in  this  part  of  the 
state  Approximate  length  of  the  project 
is  38  miles, 

U,S,  Highway  67  totals  more  than 
1,500  miles,  beginning  in  Presidio,  Texas 
and  extending  northeasterly  across 
Arkansas  through  Texarkana,  Little 
Rock  and  Corning  before  terminating 
near  Clinton,  Iowa,  This  highway  serves 
as  a  major  commercial  route  for 
movem.ent  of  agriculture  and 
manufactured  products  to  and  from  the 
Newport.  Walnut  Ridge  and  Jonesboro 
areas.  Additionally,  the  seven  counties 
in  the  project  study  area  exhibited 
population  mcreases  from  1975  to  1985 
and  as  expected,  road  usage  also 
increased  during  this  period. 

The  planning  study  recommended  that 
four  alternative  corridors  be  consider  for 
this  project  with  termini  including  State 
Highway  18  near  .Newport  and  a 
variable  point  near  US,  Highway  63 
between  Walnut  Ridge  and  Jonesboro. 
The  preferred  alternative  would  be  built 
by  the  staged  construction  method  and 
would  have  a  four-lane  cross-section 
with  full  access  control. 

Alternatives  to  be  considered  are; 
1  The  "Do-Nothing"  Alternative 
where  roads  are  ronstrurted  according 


to  the  regional  plan  with  the  exception 
of  the  proposed  facility. 

2.  The  "Reconstruction"  Alternative 
where  roads  on  the  regional  plan  are 
upgraded  to  handle  traffic  forecast  for 
the  proposed  facility. 

3.  The  "New  Location"  Alternative 
considering  several  different  alignments. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  state  and  local 
agencies  and  to  private  organizations, 
including  conservation  groups  and 
groups  of  individuals  who  have  voiced 
opposition  to  the  project  in  the  past  and 
to  major  Arkansas  newspapers.  Also,  a 
series  of  public  involvement  sessions 
will  have  been  held  in  a  mobile  trailer 
situated  directly  in  the  areas  to  be 
affected.  In  addition,  a  public  hearing 
and  a  formal  scoping  meeting  will  be 
held.  Public  notice  will  be  given  of  the 
time  and  place  of  the  hearing.  The  draff 
EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
Construction.  The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on  Federal 
programs  and  activities  apply  to  this 
program.) 

Issued  on:  March  26, 1992. 

Carl  K  rat-hr-ifr, 

Environmental  and  Design  Specialist.  Little 
Rock,  Arkansas. 

[FR  Doc.  92-7919  Filed  4-6-92;  8:45  am] 
BIIXINO  COM  4»10-73-M 


Maritime  Adrnimstralion 

Revised  Voluntary  Tanke^  Ag-ep-rient 

AGENCY:  Maritime  Adminislration, 
Department  of  Transportation. 
ACTION  Notice. 

summary:  The  Maritime  Administration 
(MARAD)  is  advising  the  public 
concerning  the  status  of  the  Revised 
Voluntary  Tanker  Agreement 
(Agreement),  providing  a  notice  of 
legislation  affecting  the  Agreement, 
listing  the  companies  participating  in  the 
Agreement,  and  inviting  additional 
tanker  owners  and  charterers  to  join  the 
program. 
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FO«  FU»rmER  tNFO«MATK)N  COWTACT 

Mr.  Robert  Neve!,  Offire  of  Natioral 
Secunty  Plans  room  Pl-1303,  US 
Department  of  Transportation,  Maritime 

AiT.inist'dtion,  400  S-^vprth  S!r»f'  ^W.. 
Wai.h:r.j2*on.  DC  ;059f)   '2:'):'  '',bfy~'-^* ■<'). 

supPtiMENTARY  fXFOBMATioN:  Under 
the  au'.hop'v  -''  section  708  of  the 
Defense  Prodjc'ion  Act  of  1950  (DPA), 
as  amended  <¥)  U.S.C.  app.  2158), 
MARAD  IS  the  sponsor  of  the 
Agreement  whereby  tanker  owners  and 
charterers  agree  with  MARAD  to  make 
available  tankers  and  tanker  space 
when  needed  for  the  national  defense. 
The  text  of  the  Agreement  was 
published  in  the  Federal  Register  on 
August  25, 1983  (48  FR  38716).  All 
voluntary  agreements  must  be  reviewed 
and  approved  by  the  Attorney  General 
every  two  years.  On  July  25. 1991,  the 
Attorney  General,  after  consultation 
with  the  Chairman  of  the  Federal  Trade 
Conunission,  made  the  statutory 
findings  and  authorized  the  renewal  of 
the  Agreement  for  two  years. 

On  August  17, 1991.  Public  Law  102-99 
extended  the  expiration  date  of  the  DPA 
and  amended  section  708  of  the  DPA 
pertaining  to  voluntary  agreements.  The 
amendments  simplify  and  improve 
administration  of  voluntary  agreements, 
and  clarify  the  legal  protection  provided 
through  the  antitrust  defense  available 
to  participants  when  developing  or 
carrying  out  a  voluntary  agreement  or  a 
plan  of  action.  Section  708  was  not 
affected  by  the  expiration  of  the  other 
provisions  of  the  DPA  on  March  1, 1992. 

MARAD  is  writing  directly  to  each 
signatory  to  the  Agreement  in  order  to 
provide  highlights  of  changes  to  section 
708.  as  weU  as  an  amendment  to  the 
company's  signed  Agreement  reflecting 
that  the  participant  will  comply  with  the 
statute  as  changed. 

Each  company  named  below  has 
signed  the  Agreement: 

American  Heavy  Lift  Shipping  Co.. 

Houston,  TX 
American  Maritime  Transport,  Inc., 

Tarrytown.  NY 
Amoco  Transport  Company,  Chicago,  IL 
Arco  Marine,  Inc.,  Long  Beach,  CA 
Bay  Tankers,  Inc..  Englewood  Cliffs,  NJ 
Chevron  Shipping  Company,  San 

Francisco,  CA 
Cove  Maritime  Companies,  Inc.,  Mobile, 

AL 
Exxon  Corporation.  New  York.  NY 
Keystone  Shipping  Company, 

Philadelphia.  PA 
Marine  Transport  Lines.  Inc.,  Secaucus, 

Nl 
Mobil  Shipping  and  Transportation 
Companv  New  York,  NY 


Mormac  Marine  Transport,  Inc., 

Stanford,  CT 
OMI  Corporation,  New  York,  NY 
OSG  Bulk  Ships.  Inc..  New  York,  NY 
Phillips  Petroleum  Co..  Bartlesville,  OK 
Sabine  Towing  and  Transport  Co..  Inc., 

Groves.  TX 
Sun  Transport,  Inc..  Aston.  PA 
Texaco,  Inc..  White  Plains,  NY 
West  Coast  Shipping  (Union  Oil 

Company  of  California).  Los  Angeles, 

CA 

All  other  U.S.  companies  which  own, 
operate,  or  charter  tankers  and  ocean 
going  tugs  and  tank  barges  are  invited  to 
participate  in  the  Agreement  Copies  of 
the  Agreement  and  the  Application 
Form  will  be  sent  on  request 

By  order  of  the  Maritime  Adminiatration. 
Department  of  Transportation. 

Dated:  March  31. 1992. 
lames  E.Saari, 

Secretary,  Maritime  Administration. 
[FR  Doc.  92-7871  Filed  4-6-92:  8:45  am] 

BILUNO  COO€  49ia-«1-M 


Nationa!  Highway  ^'atfic  Safety 
Ai:!m!ni3far:'"iP 

(Docket  No.  91-07  Notice  21 

Model  Spectflcations  for  Breath 
Alcohol  Ignition  Interlock  Devices 
(BAUDS) 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 

action:  Notice. 


summary:  This  notice  presents  revised 
model  specifications  for  the 
performance  and  testing  of  breath 
alcohol  ignition  interlock  devices 
(BAIIDs).  These  devices  are  designed  to 
prevent  a  driver  from  starting  a  car 
when  the  driver's  breath  alcohol  content 
(BrAC)  is  at  or  above  a  set  alcohol  level. 
These  devices  are  currently  being  used 
in  connection  with  sanctions  for  Driving 
While  Intoxicated  (DWI)  in  a  number  of 
States.  Persons  required  to  use  BAIIDs 
are  under  court  supervision.  NHTSA 
published  its  proposed  model 
specifications  for  BAIIDs  in  the  Federal 
Register  on  April  24. 1991  (56  PT(  18857). 
The  model  specifications  adopted  below 
have  been  revised  in  response  to 
comments  received  about  the  April  1991 
model  specifications. 
DATES:  This  notice  becomes  effective  on 
April  7. 1992. 

FOR  FURTMEB  INFORM  A  TtOH  CONTACT: 

Dr.  James  F  t'-.::^,  <  "*'">■  ')f  Program 
Development  &  Evaluation  (NTS-30). 
National  Highway  Traffic  Safety 


Administration,  400  Seventh  St  SW., 
Washington.  DC  2059a  Telephone:  (202) 
366-5593. 

SUPPLEMENTARY  INFORMATION:  On  April 
24,  1991  (56  FR  18857),  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  issued  a  notice  and  request  for 
comments  on  proposed  "Model 
Specifications  for  Breath  Alcohol 
Ignition  Interlock  Devices  (BAIIDs)." 
These  devices  are  breath  alcohol  test 
instruments  designed  to  allow  a  vehicle 
ignition  switch  to  start  an  engine  when  a 
driver's  breath  alcohol  concentration 
(BrAC)  IS  below  an  alcohol  setpoint: 
conversely,  the  devices  are  designed  to 
prevent  a  driver  from  starting  a  car 
when  the  BrAC  is  at  or  above  the 
alcohol  setpoint.  These  mode! 
specifications  were  proposed  for  use  by 
State  and  local  governments. 

An  explained  in  the  April  1991  notice. 
a  number  of  States  have  passed  laws 
authorizing  the  use  of  "certified"  breath 
alcohol  ignition  interlock  devices,  and 
the  responsibility  for  developing 
certification  standards  and  test 
procedures  has  fallen  to  various 
agencies  within  these  States. 
Consequently,  a  number  of  States  and 
manufacturers  of  these  ignition  interlock 
devices  have  requested  that  the  Federal 
Government  develop  and  issue 
standards  for  certifying  these  devices. 
These  requests  have  been  based,  at 
least  in  part  on  the  concern  that  an 
economic  hardship  might  be  placed  on 
manufacturers  of  these  devices  if  they 
were  faced  with  having  to  meet 
numerous  different  State  standards  and 
test  requirements. 

NHTSA  has  considerable  experience 
in  the  breath  alcohol  test  m.easurement 
area.  On  November  5.  1973,  the  agency 
issued  standards  and  test  procedures  for 
evidential  breath  test  devices  (;i8  FR 
30459).  and  on  August  19,  1975.  the 
agency  issued  standards  and  test 
procedures  for  calibrating  units  for 
breath  alcohol  testers  (40  FR  36167).  The 
agency  converted  both  of  these 
standards  to  mode!  specifications  on 
December  14.  1984  (49  FR  48854) 
NirrSA  believes  that  the  issuance  of 
model  specifications  and  test 
procedures  for  breath  alcohol  ignition 
interlock  devices  would  serve  to 
encourage  a  degree  of  consistency 
among  the  States  while  at  the  same  time 
provide  sufficient  flexibility  for  States  to 
address  their  individual  needs  or 
legislative  requirements.  These  mode! 
specifications  and  test  procedures  have 
been  drafted  in  such  a  way  to  enable 
States  to  adopt  them  with  minimal 
effort. 
Interested  parties  were  invited  to 
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submit  comments  on  or  before  June  24. 
1991.  Nine  comments  were  received. 
They  included  responses  from  four 
interested  agencies  of  the  state 
government  in  California;  the  City 
Prosecutor  from  Phoenix,  Arizona,  Ms. 
Angela  Joslin  of  Riverton.  iliinois:  Mr. 
S.A.  Satya,  the  president  of  Autosense 
International,  a  BAUD  manufacturer: 
and  Dr.  Donald  Collier  and  Mr,  Richard 
Freund.  both  former  executives  of 
Guardian  Interlock,  the  other  BAUD 
manufacturer.  Dr.  Collier  and  Mr. 
Freund  responded  as  individuals  at  the 
time  they  wrote  their  responses,  rather 
than  as  executives  of  Guardian 
Interlock.  Four  general  issues  were 
raised  in  the  comments.  They  were:  (1) 
The  precision/accuracy  requirements: 
(2)  the  rolling  retest  requirement:  (3) 
tests  at  ~-20°C.  to  -40'C.:  and  (4)  the 
calibration  stability  requirement.  Some 
modifications  have  been  made  to  the 
model  specifications  in  response  to 
these  comments,  as  will  be  explained  in 
more  detail  below.  Additionally,  a 
change  has  been  made  in  the 
specifications  for  radio  frequency  and 
electromagnetic  interference  testing  The 
substance  of  this  change  is  also 
summarized  below. 

(1)  The  precision  end  accuracy 
requirements.  The  comments  received 
raised  the  question  of  whether  the 
precision  and  accuracy  requirements  in 
the  mode!  specifications  should  be  made 
less  stringent  by  allowing  for  ±0.02% 
variation  rather  than  a  ±Q.Q\%  variation 
within  which  90%  of  the  tests  must  fall. 
The  three  commenters  associated  with 
B.'MID  manufacturers  (Satya.  Collier  and 
Freund)  all  recommended  a  less 
stringent  accuracy  requirement, 
because,  they  argued,  the  real  purpose 
of  the  BAIIDs  is  to  prevent  driving  at 
high  B.ACs.  They  claimed  that  high 
precision  and  accuracy  requirements  at 
low  BACs  would  complicate  the 
equipment  and  cause  practical  problems 
in  their  use.  as  there  might  be  more  false 
positive  cases  when  used  under  field 
conditions.  The  agency  agrees  with 
these  commenters  that  the  principal 
purpose  of  the  BAUD  is  to  prevent  a 
driver  from  operating  a  vehicle  at  illegal 
B.^Cs,  and  consequently,  agrees  that  it 
is  appropriate  to  make  the  requirements 
slightly  less  stringent  than  initially 
proposed. 

Rather  than  adopting  the  commenters" 

recomm.endations  entirely,  the  agency 
has  decided  to  reorganize  the  model 
specifications  and  create  a  two-tiered 
requirement  in  which  we  distinguish 
between  testing  under  unstressed  and 
stressed  conditions.  The  stressed  tests 
include  any  test  protocol  which  imposes 


an  environmental  or  use-related 
challenge  on  the  BAUD  such  as  extreme 
temperatures,  voltages,  vibrations,  or 
frequent  usage.  Under  such  stressed 
conditions,  the  model  specifications,  as 
adopted  in  this  notice,  allow  for  ±0.02% 
variation  rather  than  the  ±0.01% 
variation  allowed  under  unstressed  test 
protocols.  Under  unstressed  conditions, 
the  requirement  remains  the  same  as 
proposed,  nam.ely  ±0.01%. 

(2)  The  Rolling  Retest  Requirement. 
This  item  in  the  proposed  model 
specifications  attracted  more  comments 
than  any  other.  The  concerns  raised 
revolved  around  two  issues:  Safety  and 
cost  for  the  manufacturer.  The  proposed 
specifications  provided  that  rolling 
retests  would  be  made  at  a  random  time 
within  5  to  30  minutes  after  the  vehicle 
start  and  that  a  failure  with  the  rolling 
retest  would  result  ON'LY  in  a  recording 
of  that  failure  on  the  internal  recorder  at 
the  time  of  the  failure.  It  would  also  lock 
a  user  out  of  the  vehicle  after  five  days 
unless  the  offender  takes  the  vehicle  to 
an  installer  for  inspection  within  the  five 
(5)  day  window.  .N'HTS.A  believes  the 
roiling  retest  is  the  only  safe  and 
reasonable  way  of  countering  the 
possibility  that  a  substitute  breath 
sample  by  another  person  might  be  used 
to  circumvent  the  intent  of  the  BAUD. 
Only  the  rolling  retest  appears  to 
provide  a  method  for  controlling  such 
illicit  assistance  curbside,  at  least  until 
the  time  that  manufacturers  develop 
some  more  economical  method  for 
identifying  the  individual  providing  the 
sample>for  test. 

In  this  notice,  the  agency  has  adopted 
the  original  rolling  retest  requirement 
without  change,  but  has  provided 
additional  text  to  ensure  that  readers 
understand  clearly  why  it  is  included 
and  that  it  does  not  constitute  a  safety 
hazard. 

(3)  Tests  at  -20  'C.  to  -40  °C.  The 
responses  from  BAUD  manufactures 
suggested  that  the  technology  could  not 
perform  adequately  at  -40  °C.  and  that 
use  of  the  tests  at  these  temperatures 
would  have  to  be  met  by  some  system 
for  warming  the  vehicle  interior  and 
sensor.  There  appears  to  have  been  a 
misreading  of  the  model  specifications, 
which  provide  that  the  manufacturer 
may  disconnect  the  sensor  head  from 
the  body  of  the  ignition  interlock  device. 
so  it  can  be  taken  to  a  warmer 
environment  (eg  .  indoors)  in  cold 
weather  conditions  One  respondent 
even  suggested  that  the  head  can  be 
warmed  by  being  placed  inside  a  coat  or 
jacket  against  the  body.  It  should  be 
emphasized  that  the  published  model 
specifications  do  not  require  that  the 


equipment  operate  with  an  internal 
temperature  of  -40  *C.  but  rather  that 
provisions  be  made  which  permit  it  to 
operate  when  the  ambient  temperature 
is  -40  'C.  In  other  words,  the  head  may 
be  removed  and  warmed  and 
subsequently  put  back  on  the  —40  *C, 
device  before  the  actual  test  is 
conducted.  For  completeness.  NHTSA 
has  added  two  temperature  levels  for 
testing  (-  20*C.  and  +70  'C.)  in  the 
model  specification. 

(4)  Calibration  Stability  Requirement 
Respondents  currently  or  previously 
associated  with  BAIIO  manufacturers 
objected  to  the  requirement  that  the 
devices  show  the  abiUty  to  hold 
calibration  15  days  beyond  the  period 
set  by  the  manufacturer.  Instead,  they 
recommended  that  the  BAIID  unit 
incorporate  a  circuit  which  would  lock 
out  the  motorist  if  he/she  did  not  bring  a 
unit  in  for  calibration  within  7  days  of  a 
specified  date.  The  agency  agrees  and 
has  therefore  revised  the  proposed 
model  specifications  accordingly. 

Regarding  RFI  testing,  a  further 
agency  review  suggested  the  need  for 
refinement  of  the  proposed  April  1991 
requirement  (sections  1.7.S,  1.7.T  and 
4.7).  Based  on  this  review,  it  became 
apparent  to  the  agency  that  the  best 
data  regarding  possible  interference 
effects  would  be  collected  in  an  actual 
vehicle  environment,  rather  than  in  a 
laboratory.  Accordingly,  the  model 
specifications  adopted  here  require  in- 
vehicle  testing  for  these  RFI  tests  only. 
Furthermore,  the  testing  specifications 
have  been  Umited  to  cellular  telephones 
(the  instrument,  if  any.  most  likely  to  be 
a  source  of  interference).  In  addition, 
greater  detail  has  been  included  in  the 
specifications  to  ensure  the  collection  of 
useful  data  and  to  protect  the  laboratory 
personnel  conducting  the  tests  from 
excessive  exposure  to  emissions  from 
the  transmitting  cellular  telephone. 

NHTSA  has  also  made  some 
additional  minor  changes  in  wording 
and  emphasis  from  the  model 
specifications  proposed  in  April  1991  in 
response  to  specific  suggestions  made 
by  a  number  of  the  public  commenters. 

Federalism  Assessment.  The  agency 
has  analyzed  this  action  under  the 
principles  and  criteria  of  Executive 
Order  12612  and  has  determined  that  the 
action  does  not  have  any  federalism 
implications  that  warrant  the 
preparation  of  a  federalism  assessment. 

In  consideration  of  the  foregoing, 
NHTSA  issues  the  model  specifications 
for  breath  alcohol  ignition  interlock 
devices,  as  set  forth  below. 
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Issued  or,  Apr,!  \.  1992  | 

Michael  B.  Brownie*. 
Aasoooie  Adir,:r.:sucu;r.  Traffic  Safety 

Programs. 

MOOCL  SP€CIFICATK>IS  FOR  BREATH 
ALCOHOL  IGNITION  IMTERLOCK  DEVICES 

Purpose  and  Scope 

The  purpose  of  the&e  specifications  is 
to  establish  performance  cr.tena  and 
me'iiods  of  testing  for  breath  alcohol 
Ignition  interlock  devices  fBAIID). 
B.A.IID3  are  brea-.h  alcohol  sensing 
instruments  designed  to  be  mounted  m 
an  automobile  and  connected  to  the 
Ignition  key  switching  system  m  a  way 
that  prevpn's  the  vehicle  from  starting 
unless  the  dnver  first  provides  a  breath 
sample.  These  device*  contain  an 
instrument  to  measure  the  alcohol 
content  of  a  deep  lung  breath  sample  I^ 
the  measured  brea'h  alcohol 
concentrarion  (Br.^C)  is  at  or  above  a 
set  level  the  igni'ion  is  locked  and  the 
vehicle  wui  not  start.  These  devices  are 
currently  being  used  as  a  court  sanction. 
Dnvers  convicted  of  Driving  While 
Intoxicated  (DWlj  may  be  required  to 
use  these  devices  on  their  car  under 
court  supervision.  These  specifications 
are  intended  for  use  in  cer.Sicd'jcn 
testing  of  BAUD'S  used  under  court 
supervision. 

OefmitioQS 

Dl    Alcohol 

Ethanol;  ethyl  alcohol  ((iHsOH). 

D2    Br  AC  I 

Breath  .Mcohol  Concentration  fBrAC) 
is  expressed  in  percent  weight  by 
volume  {%  w  'v)  based  upon  gram.s  of 
alcohol  per  210  liters  of  b'ea'h  in 
accordance  witJi  the  Traffic  Laws 
.Annotated,  Section  11-902.1(8)  (Supp. 
1983).  A  BrAC  of  010%  w/v  means  0.10 
grama  of  alcohol  per  210  hters  of  breath 
(similarly,  the  Blood  AJcohol 
Concentration  or  BAC  associated  with  a 
Br.AC  of  .10%  w/v  means  10  grams  of 
alcohol  per  100  miUihters  of  blood; 
except  for  the  difference  m  the 
referenced  volume  measure — 210  liters 
of  breath  vs.  100  mi  of  blood — the 
referenced  gram.s  of  ethanol  are 
identical].  Alcohol  concentrations  in 
either  breath  or  in  air  mixtures  can  be 
expressed  in  milligrams  of  alcohol  per 
liter  of  air  (mg/lj;  to  convert  mg/1  to 
units  of  percent  weight  by  volume, 
multiply  by  021 

D3  BAUD  (Breaih  Aicchoi  Ignition 
Interlock  Devices/ 

These  interlock  devices  are  designed 

to  allow  a  vehicle  ignition  switch  to 
start  the  engine  when  the  Br.AC  test 
result  [3  below  the  alcohol  setpomU 


while  locking  the  igiution  when  the 
breath  test  result  is  at  or  above  the 
alcohol  setpoint 

D4    Alcohol  Setpoint 

The  Alcohol  Setpoint  is  the  Breath 
Alcohol  Concentration  at  which  the 
BAIID  is  set  to  lock  the  ignition.  It 
should  be  noted  that  the  alcohol  setpoint 
is  the  nominal  lockpoint  at  which  the 
BAUD  is  set  at  the  time  of  calibration. 

Ideally,  there  should  be  no  occasions 
Vk  hen  a  person  with  zero  BAC  is  blocked 
from  starting  a  vehicle  engine  due  to  the 
interlock. 

Therefore,  to  help  protect  against  the 
response  of  the  alcohol  sensor  to  vapors 
other  tiban  ethyl  alcohol,  such  as 
tobacco  smoke  or  mouthwash,  and  the 
natural  production  of  gases  by  human 
subjects,  some  leeway  is  necessary  at 
the  low  end.  At  the  other  extreme,  a 
BAC  of  0.5%  w/v  has  been  shown  to 
produce  evidence  of  behavioral 
impairment  in  some  individuais.  and  m 
some  parts  of  the  country  (e.g.,  Colorado 
and  the  District  of  Columbia)  0  05%  w/v 
can  be  presumptive  evidence  of 
impairment  and  grounds  for  legal  action. 
The  setpoint  must  be  between  the  limits 
of  .00%  and  .05%. 

With  some  known  exceptions,  use  of  a 
0.025%  w/v  alcohol  setpoint  should 
minimize  the  possibiHty  that  users  who 
have  not  recently  ingested  alcohol  will 
have  trouble  starting  their  engines.  A 
discussion  of  the  rationale  for  selecting 
0.025%  can  be  foimd  in  section  4.1  State 
interlock  program  developers  requinng 
use  of  these  BAIIDs  should  be  aware 
that  even  at  BrACs  which  are  lower 
than  many  states'  mandated  "legai 
limit."  some  drivers  vtrill  already  have 
their  driving  abihty  impaired. 

D5    Breath  Sample 

The  breath  sample  is  normal  expired 
human  breath  containing  primarily 
alveolar  air  from  the  deep  lung.  See 
section  4.2  for  a  more  detailed 
discussion. 

D6    FaJl-Safe 

When  the  BAIID  device  cannot 
operate  properly  due  to  some  condition 
(e.g.,  improper  voltage,  temperature 
exceeding  operating  range,  dead  sensor 
etc.)  the  BAIID  will  not  permit  the 
vehicle  to  be  started. 

D7    Tampering  and  Circum  ven  tion 

D7.1    Tampering 

An  overt,  consdoas  attempt  to 
physically  disable  or  otherwise 
disconnect  the  BAIID  from  its  power 
source  and  thereby  allow  a  person  with 
a  BrAC  above  the  setpoint  to  start  the 
engine. 


07,2     Circumvention 

An  overt,  conscious  attempt  to  bypass 
the  BAIID  whether  by  providing  samples 
other  than  the  natural  unfiltered  breath 
of  the  driver,  or  by  starting  the  car 
without  using  the  ignition  switch,  or  any 
other  act  intended  to  start  the  vehicle 
without  first  taking  and  passing  a  breath 
test,  and  thus  permitting  a  driver  with  a 
BrAC  in  excess  of  the  alcohol  setpoint  to 
start  the  vehicle. 

D8    Safety  and  Utility  . 

D8.1     Safety  Feature 

Any  specification  related  to  insuring 
that  the  BAIID  will  prevent  a  dnver  with 
a  BrAC  above  the  alcohol  setpoint  from 

driving. 


D8.2    Utility  Feature 

Any  specification  related  to  insuring 
that  the  BAUD  will  function  reliably  and 
not  interfere  with  driving  by  operators 
whose  BrACs  are  below  the  alcohol 

setpoint. 

08. 3    Optional  Feature 

Any  specification  that  is  not 
specifically  recommended  at  this  time 
but  may  be  necessary  to  include  at  some 
future  issuance  of  certification 
specifications.  Non-inclusion  at  this  time 
is  due  to  lack  of  evidence  that  failure  to 
include  constitutes  a  significant 
problem.  Also  the  optional  feature  may. 
if  implemented,  cause  the  cost  and 
complexity  of  the  interlock  device  to  rise 
substantially. 

D9    Certification  Tests 

Tests  performed  to  check  the 
compliance  of  a  product  with  these 
specifications. 

DlO    Stress  Tests 

Any  testing  protocol  which  imposes 
on  the  BAUD  an  envirorunental  or  use- 
related  challenge,  such  as  extreme 
temperatures,  voltages,  vibrations,  or 
frequent  usage. 

Dl  1    Filtered  Air  Samples 

Any  human  breath  sample  that  has 
intentionally  been  altered  so  as  to 
remove  alcohol  from  it. 

Dl2    Device 

A  breath  alcohol  ignition  mt  ;riock 
device  (BAUD). 

D13    False  Negative 

A  breath  alcohol  concentration 
determination  that  incorrectly  permits  a 
vehicle  to  be  started  when  the  driver's 
BrAC  is  at  or  above  the  setpoint. 
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D14    False  Positive 

A  breath  alcohol  concentration 
determination  that  incorrectly  prevents 
the  vehicle  from  being  started  when  the 
driver's  BrAC  is  below^  the  setpoint. 

MODEL  SPECinCATIONS  AND  TEST 
REQUIREMENTS 

1.0. S/T    Safety  Specifications  (S)  and 
Safety  Tests  (f) 

1.1. S    Dual  A  ccuracv  and  Precision 
Limits  (High  End) 

The  accuracy  and  precision  shall  be 
determined  as  described  in  paragraphs 
l.l.l.S  to  1  1.4.S  when  tested  in 
accordance  with  section  l.l.T. 

The  accuracy  specifications  for  the 
BAUD  will  be  different  depending  on  the 
test  interventions.  Two  conditions  are 
recognized:  unstressed  and  stressed, 

l.l.l.S    Baseline  Accuracy  in  the 
Unstressed  Condition 

Following  a  calibration,  and  when 
tested  at  neutral  ambient  air 
temperature  (10-30  "C),  aU  BAIIDs  shall 
lock  the  vehicle  ignition  90%  of  the  time 
when  the  true  alcohol  content  of  the 
breath  sample  is  0.01%  w/v  DrAC  (O.Olg 
ETOH/210  liters  air)  or  more  above  the 
alcohol  setpoint. 

1.1. 2.S    Accuracy  After  One  or  More 
Stress  Tests 

Following  any  one  or  more  Stress 
Tests  in  which  the  BAUD  is  subjected  to 
conditions  as  specified  in  Definition 
DlO,  the  BAIIDs  shall  lock  the  vehicle 
ignition  90%  of  the  time  when  the  true 
alcohol  content  of  the  breath  sample  is 
0.02%  w/v  BrAC  (0.02g  ETOH/210  liters 
air)  or  more  above  the  alcohol  setpoint 

1.1.3.S    Standard  Deviation  (Precision) 

The  accuracy  requirement  as  specified 
in  l.l.l.S  is  equivalent  to  distributions  of 
test  results  with  a  mean  equal  to  the 
alcohol  setpoint  (e.g.,  0.025%  w/v).  and  a 
standard  deviation  equal  to  0.0078%  w/v 
BrAC.  The  accuracy  requirement 
specified  in  1.1.2.S  is  equivalent  to  a 
distribution  of  test  results  with  a  mean 
equal  to  the  alcohol  setpoint  (e.g.,  0.025% 
w,'v)  and  a  standard  deviation  equal  to 
0.0156%. 

Accordingly,  under  l.l.l.S.  0.01%  w/v 
BrAC  above  the  alcohol  setpoint  (90% 
criterion)  is  equal  to  approx.  +1.28 
standard  deviations  Similarly,  under 
li.2.S  0.02  ^o  w/  V  BrAC  above  the 
hIcoHoI  setpoint  (90%)  criterion  is  equal 
to  approx.  -t-1.28  standard  deviations. 
This  value  of  standard  deviation, 
derived  from  a  table  of  cumulative 
normal  probabilities  can  be  regarded  as 
equivalent  to  a  one  tailed  test  of 
significance,  and  represent  the 
maximum  allowable  imprecision  under 


conditions  of  perfect  accuracy.  When 
there  is  analytic  inaccuracy  in  addition 
to  imprecision,  the  allowable  standard 
deviation  will  be  lower. 

The  stable  criterion  for  all  test 
purposes  is  set  as  90%  correct  test 
outcomes  at  .01%  w/v  above  the 
setpoint  for  Section  l.l.l.S  and  90% 
correct  outcomes  for  .02%  w/v  above  the 
setpoint  for  Section  I.I.2.S. 

1.1.4.S    Proportions 

The  safety  requirement  must  specify 
the  proportion  of  tests  at  BrACs  of  .01% 
w/v  or  .02%  w/v  above  the  alcohol 
setpoint  at  which  the  ignition  must  be 
locked.  The  table  below  shows  the  90% 
criterion  for  unstressed  and  post-stress 
testing. 

Table  1.— Test  BrAC  Level  at  Which 
THE  IGNITION  Must  be  Locked  at 
Least  90%  of  the  Time  Depending 
ON  Whether  Test  is  Unstressed  or 
Stressed 


Alcohol  setpoint 

Test  BrAC  Level  (%  w/v) 

Unstressed 

Stressed 

0.025%  w/v« 

0.035 

0  045 

'  Rooommendod. 

Because  the  values  referenced  for 
allowable  error  (e.g.,  90%  criterion)  are 
derived  from  a  standard  table  of 
probabilities,  values  could  also  be 
specified  for  any  point  along  the 
hypothetical  normal  distribution  with 
mean  equal  to  the  setpoint.  For  example, 
testing  a  99.5%  lock  criterion  (2.57 
standard  deviations)  for  the  unstressed 
and  stressed  tests  (by  using  0.045%  and 
0.055%  w/v  solutions  respectively) 
would  have  no  practical  value  because  a 
real  test  of  the  criterion  would  require  at 
least  200  repetitions  in  order  to  reliably 
detect  1  failure.  Therefore  all  testing  as 
specified  in  l.l.T  is  referenced  to  a  90% 
lock  certainty,  requiring,  as  will  be 
noted  below,  20  test  repetitions  for 
which  there  may  be  no  more  than  2 
failures. 

A  matrix  of  safety  test  requirements 
as  specified  in  Appendix  A  shall  be 
required  for  full  certification  of  an 
interlock  device.  Accuracy  of 
thermometers  used  to  monitor  simulator 
temperature  and  the  purity  of  alcohol 
used  shall  be  traceable  to  the  National 
Institute  of  Standards  and  Technology 
(formerly  National  Bureau  of       , 
Standards).  All  test  reports  must  clearly 
specify  the  equipment  used,  the 
manufacturer,  model  number  and 
calibration  dates. 

A  qualified  testing  laboratory,  chosen 
by  a  state  to  conduct  these  certiflcation 
tests,  shall  be  capable  of  establishing 


their  own  procedures.  For  reference, 
however,  Appendix  B  contains  the  list  of 
equipment,  setup  procedures  for  testing, 
and  a  protocol  for  mixing  alcohol  test 
solutions. 

1. 1.  T    Accuracy/Precision  Tests  (High 
End) 

Two  sets  of  criteria  apply  to  the  test 
outcome,  depending  on  whether  the 
BAIID  had  recently  been  subjected  to  a 
stress  test.  Paragraph  l.l.l.T  specifies 
the  criteria  for  the  unstressed  tests, 
paragraph  1.1. 2.T  specifies  the  criteria 
for  the  stress  tests. 

All  tests  shall  be  conducted  on  two 
different  BAIIDs.  These  will  be  referred 
to  subsequently  as  Device  A  and  Device 
B. 

The  testing  shall  be  repeated  20  times 
on  device  A,  and  20  times  on  device  B. 
Two  tjTaes  of  results  shall  be  recorded: 
pass/fail,  and  a  digital  readout.  The 
pass/fail  information  can  be  read  from 
the  user  display  on  the  front  of  the 
inte-Mock  unit.  A  three  decimal  place 
digital  readout  of  the  vapor  alcohol 
concentration  senses  can  be  read  from 
the  BAIID  display,  if  available, 
otherwise  it  shall  be  taken  from  an 
externally  conneeted  laboratory  test 
instrument  that  monitors  the  BAUD'S 
evaluation  of  the  alcohol  concentration 
of  the  introduced  sample. 

1. 1. 1.  T    Unstressed  Accuracy /Precision 
Test  Specifications  (High  End) 

The  baseline  accuracy  testing  is 
conducted  as  a  measure  of  the  BAIID's 
ability  to  hold  to  or  exceed  a  90% 
accuracy  criterion  when  a  test  solution 
is  .01%  w/v  above  the  alcohol  setpoint. 
Accuracy  testing  with  this  criterion  shall 
be  conducted  at  room  temperature  and 
initially  precede  all  others  to  ensure  that 
the  fundamental  operation  of  the  BAIID 
is  initially  adequate  under  no-stress 
conditions. 

If  either  BAIID  fails  to  lock  on  more 
than  two  occasions  in  those  twenty 
trials  with  an  alcohol  concentration  of 
0.01%  w/v  above  the  setpoint 
specification,  then  it  has  failed  the  no- 
stress  accuracy  test  criterion  of  90%. 

1. 1.2.  T    Stress  Accuracy /Precision  Test 
Specifications  (High  End) 

This  accuracy  testing  is  conducted  in 
conjunction  Mrith  all  subsequent  Stress 
Tests  to  be  specified  in  following 
paragraphs.  This  test  protocol  is  a 
measure  of  the  BAIID's  ability  to  hold  to 
or  exceed  a  90%  accuracy  criterion  when 
a  test  solution  is  .02%  w/v  above  the 
alcohol  setpoint.  This  test  shall  be 
conducted  at  whatever  temperature  is 
called  for  by  the  test  protocol  utilizing 
the  test  criterion. 
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If  either  BAllD  fails  to  lock  on  more 
than  two  occasions  in  those  twenty 
trials  with  an  alcohol  concentration  of 
0.02%  w/v  above  the  setpoint 
specification,  then  it  has  failed  the  post- 
stress  accuracy  test  criterion  of  90%. 

1.2S    Breath  Sampling  Requirement 

All  BAIIDs  must  require  that  a 
minimum  of  1.5  liters  of  breath  be 
introduced  through  the  mouthpiece  and 
pjn  through  the  instrument  before  the 
alcohol  content  is  measured. 
Compliance  with  this  requirement  can 
be  determined  by  testing  in  accordance 
with  paragraph  I.2.T. 

1.2.  T    Breath  Sampling  Requirement 
Tests 

The  specification  stipulates  at  least 
1.5  liters  of  air  be  introduced  before 
sampling  the  alcohol  concentration.  To 
determine  that  the  interlock  device  is 
sampling  alveolar  air,  spirometric 
measurement  shall  be  made  on  both 
devices  A  and  B  at  both  the  minimum 
acceptable  and  maximum  acceptable 
delivery  pressures  as  specified  by  the 
manufacturer. 

If  the  sampling  head  of  the  interlock 
device  is  incapable  of  being  fitted  with  a 
spirometer  at  the  outlet  to  collect  and 
measure  all  of  the  vented  sample,  then 
this  test  m.ay  be  conducted  in  an  air  tight 
laboratory  box  with  a  transparent 
viewing  window.  In  such  a  case,  place 
the  interlock  in  the  box  (fitted  with  a 
power  outlet  as  needed),  connect  the 
output  of  the  simulator  to  the  inlet  of  the 
interlock  via  an  air-tight  feed  line,  and 
install  a  fitting  on  the  vent  port  in  the 
wall  of  the  box.  Connect  the  spirometer 
to  the  vent  port.  Measure  the  volume  of 
air  escaping  from  the  vent  port  as  an 
index  of  the  volume  of  air  introduced 
into  the  interlock.  Record  the  volume  of 
air  when  the  sample  is  accepted  by  the 
interlock  device. 

Alternatively,  a  plastic  bag  suitably 
outfitted  may  be  used  in  place  of  the 
box.  The  suitability  of  this  alternative 
shall  be  verified  by  using  a  large  (one  to 
three  liter)  calibration  syringe  to 
demonstrate  that  collected  volume 
equals  input  volume. 

Begin  Stress  Testing  Protocols 

1  3.S    Calibration  Stability 

All  BAIIDs  must  meet  the  accuracy 
requirements  set  in  paragraph  1.1.2.S 
when  tested  in  accordance  with 
paragraph  1.1.2.T  after  having  been 
operated  according  to  paragraph  1.3.T 
for  7  days  longer  than  the  period  of  time 
specified  by  the  manufacturer  in  their 
application  for  certification.  Thus,  if  the 
manufacturer  intends  to  require  their 
B.A.!ID  be  brought  in  for  maintenance 


and  calibration  every  30  days,  45  days, 
or  60  days,  this  period  of  time  plus  7 
more  days  (or  37,  52,  or  67  days 
respectively),  would  be  used  to 
determine  whether  the  BAIID  met  the 
calibration  stability  requirement. 

1.3.1.S    Lockout  After  7  Days  Beyond 
Service  Interval 

A  BAUD  must  prevent  engine  ignition 
if  it  has  not  been  recalibrated  for  a 
period  in  excess  of  7  days  beyond  the 
manufacturer's  recommended  service 
interval.  A  warning  must  precede 
lockout  when  the  manufacturer's 
recommended  interval  has  passed. 

1.3.  T    Calibration  Stability  Test 

After  completing  all  other  tests 
required  under  section  1,  the  B.AIIDs 
shall  be  recalibrated  and  remain  in  a 
fixed  location  in  the  testing  laboratory 
for  the  period  of  time  specified  by  the 
manufacturer  for  regular  maintenance 
and  calibration,  plus  7  days.  The 
calibration  stability  testing  should 
proceed  under  two  conditions:  alcohol- 
free  and  with  alcohol  present.  For  nine 
out  of  ten  test  days,  the  BAIIDs  shall  be 
run  through  10  test  cycles  per  day  using 
a  human  breath  sample  known  to 
contain  no  alcohol.  On  the  tenth  test 
day,  ten  tests  shall  be  performed  with  a 
known  concentration  of  0.10%  w/v 
ethanol  delivered  from  a  simulator. 

The  calibration  stability  regimen  shall 
be  repeated  five  days  a  week  during  this 
interval.  For  example,  if  a 
manufacturer's  recommended 
calibration  interval  is  60  days,  this  will 
require  approximately  10  weeks 
(60-r7=67  days)  of  testing,  a  total  of  500 
calibration  stability  tests.  At  least  50  of 
those  tests  then  would  be  conducted 
with  alcohol.  Practically  this  would 
involve  testing  with  alcohol  once  every 
two  weeks. 

Before  continuing  to  the  next  phase  of 
stabihty  testing,  the  protocol  decribed  in 
section  1.3.1.T  should  be  evaluated. 

Following  the  calibration  stability 
regimen,  the  BAIIDs  shall  be  retested 
according  to  the  high  end  accuracy 
criteria  as  set  forth  in  1.1.2.S  and  the  test 
procedures  as  set  forth  in  I.I.2.T.  In 
addition,  however,  if  the  B.AIIDs  pass 
the  accuracy/precision  tests  according 
to  the  criterion  of  1.1.2.S  (90%  accuracy 
with  a  test  solution  .02%  w/v  above  the 
setpoint),  then  the  devices  must  then  be 
recalibrated  and  be  able  to  pass 
according  to  the  criterion  of  l.l.l.S  (90% 
accuracy  with  a  test  solution  .01%  w/v 
above  the  setpoint). 

1.3. 1.  T   Evaluation  of  Lockout  for 
Expiration  of  Service  Interval 

In  the  course  of  conducting  the 
calibration  stability  regimen,  the  B.\iiD 


must  be  shown  to  prevent  ignition  if  it 
has  not  been  serviced.  Determine  that 
the  warnmg  signal  alerts  the  user  when 
the  service  interval  expires.  Determine 
that  lockout  ensues  in  7  days. 

Return  to  1.3.T  to  continue  with  the 
recalibration  phase  of  testing. 


1.4.S    Pcv^-er 

If  the  B.-MID  device  is  designed  to  be 
operated  from  a  12  Volt  DC  vehicle 
battery,  then  it  shall  meet  the  accuracy 
requirements  specified  m  paragraphs 
l.l.l.S  to  1.1.4.S  when  operated  within 
the  normal  range  of  automotive  voltages 
of  11  to  16  Volts  DC,  when  tested  in 
accordance  with  paragraph  I.4.T. 

1.4.T    Power  Test 

If  the  submitted  BAUD  draws  it£ 
power  from  the  vehicle  battery,  then  the 
device  shall  be  subjected  to  accuracy 
testing  at  both  the  high  and  low  voltages 
according  to  the  following  protocol. 

Devices  A  and  B  shall  be  selected  and 
supplied  with  11  Volts  DC  power  and 
then  subjected  to  the  test  protocol  as  set 
forth  in  section  1.1  2  T  for  accuracy 
testing. 

Devices  A  and  B  shall  be  selected  and 
supplied  with  16  Volts  DC  power  and 
then  subjected  to  the  test  protocol  as  set 
forth  in  section  1.1.2.T  for  accuracy 
testing. 

1.5.S    Temperature 

1.5.1. S     Operating  Range 

All  BAIIDs  shall  meet  the  accuracy 
specifications  in  paragraphs  l.l.l.S  to 
1.1.4.S  when  operated  within  a 
temperature  range  of  -(-85°C  to  —  40°C 
(-(-185''F  to  -40°F]  and  when  tested  in 
accordance  with  paragraph  1.5.T  for 
their  ability  to  operate  property  at  low 
and  at  high  temperatures. 

1.5.2.S    Note  on  Extreme  Operating 
Range 

The  BAIID  manufacturer  may  choose 
to  meet  the  specifications  for 
temperature  extremes  (-40°C  and 
-)-85'C)  by  having  the  alcohol  sensing 
unit  be  removable  (e.g.,  so  that  it  may  be 
kept  warm  (cool)  when  the  vehicle  is 
expected  to  be  subject  to  extremely  cold 
(hot)  temperatures). 

If  the  removable  alcohol  test  unit  is 
not  removed,  and  as  a  result  is  exposed 
to  temperatures  outside  the 
manufacturer's  recommended  operating 
range,  then  the  BAIID  shall  fail-safe  or 
the  ignition  be  rendered  inoperable. 

1  n  T    Temperature  Te'its 

The  following  tests  cover  both  the 
challenging  and  extrem.ely  challenging 
operating  ranges.  See  section  2.3  T  for 
warm-up  utility  tests  that  can  be 
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conducted  in  tandem  with  these 
temperature  stress  tests. 

1  .^1  IT     --40°C. 

Devices  A  and  B  shall  be  temperature 

stabilized  for  a  period  of  1  hr.  in  an 
environmental  chamber  set  at  -40""C. 
After  the  period  of  temperature  stability 
elapses,  the  BAlIDs  shall  be  subjected  to 
an  accuracy  regimen  as  specified  in 
section  1.1.2  T. 

1.5.1.2.T     -20°C. 

Devices  A  and  B  shall  be  temperature 

s!abilized  for  a  period  of  1  hr.  in  an 
environmental  chamber  set  at  -20°C. 
After  the  penod  of  temperature  stability 
elapses,  the  B.AIIDs  shall  be  subjected  to 
an  accuracy  regimen  as  specified  in 
section  I.I.2.T. 

1.51.3.T     +70°C. 

Devices  A  and  B  shall  be  temperature 
.■itHbihzed  for  a  period  of  1  hr.  in  an 
environmental  chamber  set  at  +70°C. 
-After  the  period  of  temperature  stability 
elapses,  the  BAlIDs  shall  be  subjected  to 
an  accuracy  regimen  as  specified  in 
section  I.I.2.T. 

15  1.4,1    -asx. 

Devices  A  and  B  shall  be  temperature 
stabilized  for  a  period  of  1  hr.  in  an 
environmental  chamber  set  at  +85*C. 

After  the  period  of  temperature  stability 
e'.apses,  the  BAlIDs  shall  be  subjected  to 
an  accuracy  regimen  as  specified  in 
section  I.I.2.T. 

1  5  2.T    Extreme  Conditions  Beyond 
Manufacturers  Claimed  Accuracy 

If  'he  BAUD  manufacturer  has  chosen 
to  meet  the  specifications  for 
temperature  extremes  (-40°C  and 
-<-85T.)  by  having  the  alcohol  sensing 
unit  be  removable  (e.g.,  so  that  it  may  be 
kept  warm  (cool)  when  the  vehicle  is 
expected  to  be  subject  to  extremely  cold 
(hot)  tempera'ures).  then  the  fixed  or 
permanently  installed  portion  of  the 
BAUD  only  shall  be  exposed  to  the 
extreme  temperature  specification. 
Then,  when  the  sampling  head  is 
reconnec'ed  to  the  device,  the  BAUD 
m.ust  meet  the  accuracy  requirements  as 
specified  in  paragraphs  1.1, 1,S  to  11  4  S 
when  tested  in  accordance  with 
paragraph  1,5,T.  This  testing  shall  be 
conducted  prom.ptly  following  reconnect 
so  as  not  to  allow  the  sensor  to  become 
equilibrated  to  the  chamber 
temperature.  Warming  of  the  sensor  is 
acceptable  between  trials  if  necessary 
to  meet  the  specification. 

If  the  sampling  head  is  not  removable 
and  the  temperature  range  within  which 
the  BAUD  is  claimed  to  operate  properly 
is  narrower  than  that  provided  for  in 
paragraph  1.5.1,S  then  at  the  extreme 


temperatures  outside  the  range  specified 
by  the  m.anufacturer,  the  BAUD  shall 
fail-safe. 

1.6.S    Vibration 

All  BAlIDs  shall  meet  the  accuracy 
requirements  specified  in  paragraph 
1  l.l.S  to  1.1.4.S  after  they  have  been 
subjected  to  the  vibration  tests  in 
accordance  with  paragraph  I.6.T. 

1.6.  T    Vibration  Stability  Test 

These  tests  are  performed  to 
determine  BAUD  fitness  for  the 
automotive  environment.  If  the  BAUD 
consists  of  more  than  one  module,  it  will 
be  necessary  to  shake  each  module 
separately.  Before  testing  inspect 
housing  thoroughly  for  cracks, 

1.6.1.T    Testl 

Subject  device  A  to  simple  haimonic 
motion  having  an  amplitude  of  .38  mm 
(0.015  in.)  (total  excursion  of  0.76  mm 
(0.030  in.)]  applied  initially  at  a 
frequency  of  10  Hz  and  increased  at  a 
uniform  rate  to  30  Hz  in  2.5  minutes, 
then  decreased  at  a  uniform  rate  to  10 
Hz  in  2.5  minutes. 

1.6.2.T    Test  2 

Subject  device  B  to  simple  harmonic 
motion  having  an  amplitude  of  0.19  mm 
(0.0075  in.)  [total  excursion  of  0.38  mm 
(0.015  in)]  apphed  initially  at  a 
frequency  of  30  Hz  and  increased  at  a 
uniform  rate  to  60  Hz  in  2.5  minutes, 
then  decreased  at  a  uniform  rate  to  30 
Hz  in  2.5  minutes. 

1.6.3T    Variations 

Perform  the  vibration  tests  as 
described  in  paragraphs  1.6.1.T  and 
1.6.2.T  in  each  of  three  directions, 
namely  in  the  directions  parallel  to  both 
axes  of  the  base  and  perpendicular  to 
the  plane  of  the  base. 

1.6.4.T 

Repeat  the  test  protocol  for  accuracy 
as  specified  in  1.1.2.T  for  both  BAlIDs. 
The  BAUD  shall  meet  the  accuracy 
requirements  as  specified  in  section 
]  I.2.S. 

1.6.5.T 

After  the  vibration  regimen,  inspect 
both  BAlIDs  to  identify  any  cracks  in 
the  exterior  casing  and  failures  in  the 
tf.mper-proof  points  of  interface  with  the 
automotive  environment.  If  cracks  or 
failures  are  identified,  then  the  test  unit 
fails.  The  manufacturer  shall  be  allowed 
to  submit  subsequent  devices  for  this 
test  phase,  but  no  more  than  1  of  6  shall 
be  allowed  to  fail  this  phase. 


1.7.S    Radio  Frequency 
(Electromagnetic)  Interference  (RFI) 

Radio  frequencies  generated  inside 
the  vehicle  have  the  potential  to 
interrupt  signal  processing,  or  sample 
evaluation  at  the  BAUD. 

The  BAUD  shall  be  accurate 
according  to  the  specifications  set  forth 
in  Section  I.I.2.S.  and  tested  according 
to  Section  1.1.2.T  when  exposed  to  radio 
frequencies  generated  by  common  in- 
vehicle  appliances,  such  as  CB  radios  or 
cellular  telephones. 

It  should  be  noted  that  full 
characterization  of  RFI  susceptibility  of 
BAUD  is  beyond  the  scope  of  this  effort. 
The  following  protocol  shall  be 
implemented  as  a  limited  test  for 
whether  intentionally  generated  RFI 
interferes  with  BAUD  performance. 

1.7.T    RFI  Testing  Protocol 

In  an  actual  vehicle  in  which  a  BAUD 
is  installed,  the  sampling  head  of  the 
BAUD  shall  be  connected  to  the  alcohol- 
air  delivery  tube  in  preparation  for 
testing  according  to  the  specifications  as 
set  forth  in  Section  1.1.2.T,  The  sampling 
head  of  the  BAUD  shall  be  positioned  so 
that  it  is  adjacent  to  (within  2  cm),  but 
not  touching,  any  BAUD  electronics 
processing  unit  which  is  mounted  inside 
the  vehicle  on  or  under  the  dashboard. 

The  antenna  of  a  transportable 
cellular  telephone  with  an  output  power 
of  not  less  than  3  watts  shall  be  placed 
within  5  cm  of  the  sampling  head/box  of 
the  BAUD.  A  telephone  number  shall 
have  been  keyed  into  the  cellular 
telephone.  The  alcohol  sample  shall  be 
introduced  info  the  BAUD  concurrent 
with  the  issuance  of  a  "send"  signal  to 
the  telephone. 

During  each  cycle  while  the  BAUD  is 
evaluating  the  alcohol  sample,  and 
while  the  telephone  continues  to 
transmit,  the  antenna  of  the  telephone 
shall  be  positioned  in  one  of  three 
orthogonal  (i.e.  90°)  orientations  in 
relation  to  the  BAUD.  All  three 
orthogonal  orientations  shall  be  tested. 

In  order  to  ensure  the  safety  of  the 
individual  conducting  the  tests,  these 
tests  shall  not  be  run  more  than  six  (6) 
minutes  in  any  given  one  hour  period 
(see  American  National  Standard  Safety 
Levels  with  Respect  to  Human  Exposure 
to  Radio  Frequency  Electromagnetic 
Fields,  300  kHz  to  100  GHz.  approved  by 
the  American  National  Standards 
Institute  on  July  30, 1982).  Additionally, 
it  is  an  appropriate  rule  of  thumb  for  the 
test  lab  personnel  to  make  sure  their 
eyes  (as  well  as  the  rest  of  their  bodies) 
are  kept  at  a  distance  of  at  least  30  cms. 
from  the  transmitting  antenna  during  the 
tests. 
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The  performance  of  the  BAllD  shall  be 
evaluated  according  to  the  criteria  of 
1.1.2T.  The  performance  of  the  data 
recorder  shall  be  determined  to 
accurately  reflect  the  test  results  found 
on  the  user  display  of  the  BAIID. 

1.8.S    Tampering  and  Circumvention 

The  BAIID  must  provide  a  method  to 
detect  two  classes  of  misuse,  tampering 
and  circumvention. 

13  1  5    Tampering 

The  B.AIID  must  provide  a  secure 
method  to  detect  and  store  the  time  and 
date  of  tampering  attempts  made  by  the 
following  means: 

1.8.11.S 

•  Interrupting  the  power  source  of  the 
interlock  device  causing  it  to  fail,  or  to 
fail  to  record  ignition  activity, 

1.8.1.2.S  I 

•  Vehicle  engine  starts  not  preceded 
by  a  passed  interlock  test,  except  during 
the  free  restart  interval  as  provided  for 
in  I.9.S. 

Information  about  unauthorized  starts 
that  are  stored  internally  shall  not  be 
lost  when  the  interlock  device  is 
disconnected  from  the  vehicle  battery. 

1.8.2. S  Circumvention 

The  B.-MID  must  be  able  to  detect,  or 
protect  against  illegitimate  air  samples 
mtroduced  to  the  sampling  head. 
Illegitimate  samples  may  be  delivered 
frorr.  the  following  sources: 

1.8.2.1.S 

•  Non-human  delivery  sources  of  air 
samples  such  as  balloons  or  compressed 
air  containers, 

1  8.2.2.S 

•  Human  sources  of  air  samples  that 
are  altered  through  filtration  or  other 
means  after  leaving  the  mouth, 

1.8.2.3.S  I 

•  Human  sources  of  air  samples 
provided  by  anyone  other  than  the 
driver  of  the  vehicle.  This  specification 
does  not  imply  the  BAIID  be  able  to 
detect  a  anique  breath  signature,  but  to 
preclude  curbside  assistance  to  an 
impaired  driver,  the  BAIID  shall  require 
that  a  second  breath  test  be  required 
once  a  vehicle  has  been  underway  for  at 
least  5  minutes  but  not  more  than  30 
minutes. 

The  B.\IID  must  detect  or  minimize 
these  types  of  circumvention  in 
accordance  with  the  criteria  as  specified 
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I.e.  T    Tampering  and  Circumvention 
Tests 

1.8.1.T    Tampering 

1.8.1.1.T    Power  loss 

The  BAIID  shall  be  able  to  register 
any  external  (non-sealed)  loss  of  power. 
Any  attempt  to  disconnect  the  BAIID 
from  the  vehicle  in  which  it  is  installed 
shall  be  recorded  electronically.  To 
conduct  this  test  discormect  external  12 
Volt  DC  power  source  to  the  Device  A 
or  B  and  determine  that  there  is  a  record 
of  power  loss  noted  by  the  interlock 
device.  This  may  be  noted  on  a  memory 
chip,  or  by  another  indicator  which  can 
be  detected  by  the  service  technician. 

1.8.1.2.T    Circuit  tampering 

The  BAIID  shall  be  able  to  register 
any  engine  start  (whether  or  not  the 
ignition  switch  is  turned  ON]  which 
occurs  without  passing  the  BrAC  test. 
This  test  will  require  use  of  an  installed 
BAIID.  To  conduct  this  test,  it  will  be 
necessary  to  "hotwire"  the  engine.  The 
procedure  for  doing  this  will  vary  with 
the  type  of  engine.  One  example  is  to 
attach  one  end  of  a  wire  to  the  primary 
side  of  the  ignition  coil  (coming  from  the 
distributor)  and  the  other  end  to  the 
vehicle  battery's  positive  pole.  Then 
short  the  appropriate  terminals  on  the 
starter  relay  or  starter  motor  to 
determine  if  the  vehicle  is  able  to  be 
started.  If  the  vehicle  starts,  shut  it  off 
and  then  repeat  this  test  3  times  on 
either  device  A  or  B. 

An  interlock  device  ought  to  be 
capable  of  either  preventing  a  vehicle 
from  being  successfully  hotwired,  or  be 
capable  of  registering  all  such 
successfully  completed  bypasses  of  the 
interlock  device.  If  the  installed  device 
fails  to  achieve  either  of  these  criteria 
and  permits  circuit  tampering,  then  it 
fails  this  test  phase. 

1.8.2.T    Circumvention 

1.8.2.1.T    Non-human  samples 

The  BAIID  shall  be  capable  of 
detecting  or  failing  80%  of  the  non- 
human  breath  samples  introduced 
through  one  of  the  following: 

•  Mylar  balloon. 

•  Rubber  (toy)  balloon. 

•  Compressed  air  (aerosol  can  or 
other  source). 

The  balloons  must  be  large  enough  to 
deliver  the  minimum  volume 
requirement,  1.5  liters.  The  non-human 
circimivention  test  battery  shall  be 
conducted  in  accordance  with  section 
l.l.T,  except  the  sample  introduced  shaL 
be  alcohol-free  air  introduced  through 
the  three  air  sources  identified  above 
These  sources  are  exemplar,'  and  not 


necessarily  the  best  or  only  sources 
suitable  for  this  class  of  circumvention. 

The  devices  A  and  B  shall  each  be 
subjected  to  this  circumvention  testing. 
The  criterion  of  failure  in  this  case  is 
more  than  two  passed  tests  out  of  a 
series  of  10.  This  is  not  a  test  of 
accuracy  of  alcohol  detection,  but  a  test 
of  how  well  the  B.MID  can  detect  air 
samples  that  deviate  from  a  normal 
breath  sample. 

1.8.2.2.T    Filtered  samples 

BAIIDs  shall  be  capable  of  defecting 
of  failing  80%  of  the  filtered  samples 
when  filtered  by  either  dr>'  or  wet 
filtering  systems  such  as  the  following: 

•  Commercial  cat  litter,  silica  gel. 

•  Heated  water. 

•  Approx.  4  ft.  or  1.5  meterlong 
Tygon  Tube  (3/8  "i.d.). 

The  filtered  sample  circumvention  test 
battery  shall  be  conducted  on  both 
devices  A  and  B  in  ac-ordance  with 
section  I.I.2.T.  In  this  case  all  elements 
of  the  testing  procedure  as  specified  in 
I.I.2.T.  shall  be  identical  except  that  the 
sample  shall  be  filtered  by  interposing 
two  different  fil'enng  systems,  m 
separate  tests,  between  the  sample 
simulator  and  the  interlock  device.  The 
dry  filter  can  be  composed  of  any  tube 
packed  with  a  suitable  absorbent 
material,  such  as  those  identified  above, 
but  in  doing  so.  the  technician  must  keep 
in  mind  the  constraints  of  absorbent 
capacity  and  the  relationship  between 
packing  and  blowability.  For  example  a 
2  Vi  inch  piece  of  cardboard  tubing  [% 
inch  diameter)  might  be  used.  It  might  be 
packed  with  12  ounces  of  commercial 
cat  litter,  each  end  of  the  tube  being 
stopped  with  cotton  wadding.  The  wet 
filter  shall  ideally  consist  of  water 
heated  to  34  °C  in  a  capped  cup  fitted 
with  inlet  and  outlet  hoses.  The  filter 
device  shall  be  made  of  common 
materials  that  are  widely  available.  For 
example,  a  6  oz.  styrofoam  coffee  cup 
might  be  used  with  V4  inch  rubber  or 
tvgon  tubing  used  for  inlet  and  outlet 
hoses.  In  the  case  of  use  of  the  4  ft.  long 
Tygon  tubing  as  a  filter,  the  tube  shall 
be  chilled  to  0  'C  and  attached  securely 
to  the  B.A.IID  m.outhpiece  before 
attempting  to  provide  a  sample. 

I.8.2.3.T     Rolling  retest  to  thwart 
curbside  assistance 

After  passing  the  test  allowing  the 
engine  to  start,  the  BAIID  shall  require  a 
second  test  within  a  randomly  variable 
interval  ranging  from  5  to  30  minutes. 
Dunng  the  rolling  retest,  the  retest 
setpoint  shall  be  .02%  w/v  higher  than 
the  startup  setpoint  to  preclude  a  false 
positive  test  result. 
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In  order  to  alert  the  drive  that  a  retest 
IS  to  be  required,  a  3  minute  warning 
light  and/or  tone  shal!  come  on.  The 
driver  would  then  have  3  minuies  to 
rpstest,  If  the  engine  is  intentionally  or 
accidentally  shutdown  after  the  3  min, 
warning  but  before  retesting.  the  retest 
clock  shall  not  be  reset,  Retesting  takes 
priority  over  free  restarts  (see  sect.  1.9). 
Test  that  the  free  restart  is  not  operative 
when  the  BAUD  is  awaiting  a  rolling 
retest  sample. 

The  consequences  of  a  failure  to  take 
the  retpst,  shall  be  threefold.  First,  the 
refusal  to  perform  a  rolling  retest  shall 
be  flagged  and  recorded  on  the  data 
recorder.  Second,  the  BAUD  shall  warn 
the  driver  by  a  unique  auditory  or  visual 
cue  thai  the  vehicle  ignition  will  enter  a 
lockout  condition  within  a  period  of  5 
days,  and  that  the  assignee  shal!  report 
to  the  B.A.iID  progra.Ti  monitor  promptly. 
Third,  the  lockout  shall  proceed  within  5 
days. 

A  retest  that  is  taken  as  required  and 
subsequently  failed  shall  result  in  an 
alert  condition  that  is  flagged  on  the 
data  recorder  The  B.A.IID  assignee  shall 
be  signalled  that  the  B.A.nD  program 
monitor  must  be  notified  promptly  of  the 
violation,  the  automatic  lockout  shall 
proceed. 

The  test  protocol  shall  determine  that 
both  devices  A  and  B  are  capable  of 
performing  according  to  this 
specification. 

1.9.S  Sample-free  restart 

After  a  stall,  a  sample-free  restart 
shall  be  possible  for  2  minutes.  This  free 
restart  does  not  apply,  however,  if  the 
BAUD  was  awaiting  a  rolling  retest  that 
was  not  delivered. 

1.9.  T    Sample  Free  Restart  Test 

The  BAUD  shall  permit  a  free  restart 
(no  breath  sample  required)  for  2  ±.25 
min.  Conduct  six  tests  with  an  alcohol- 
free  sample  from  either  a  human  ornon- 
human  source.  Three  tests  at  1.5  min, 
t.nree  at  2.5  min.  Use  devices  A  and  B. 
The  B.MIDs  shall  allow  a  start  without 
reqainng  a  sample  for  all  cf  the  first 
th.'-ee  tests,  and  fail  to  start  without  a 
sample  on  the  subsequent  three  tests. 

1.1  OS    Da ! a  Recording 

.\n  active  monitoring  program  will 
rpquire  vehicle  use  information.  A 
B.XIID  shall  have  the  capability  to 
record  the  nature  of  such  use  and  the 
test  outcomes  during  the  stipulated 
period.  The  following  kinds  of 
information  shall  be  recorded  by  the 
B.MID 

•  Efforts  to  disable  the  unit. 

•  Date  of  vehicle  use 

•  Time  of  vehicle  use. 

•  Pass/ fail  records. 


•  BrAC  levels. 

•  Starting  and  stopping  of  \ehicle 
engine. 

•  Service  reminders  issued  (date). 

•  Date  service  performed. 

;  20.  T    Data  Recording  Test 

Perform  test  according  to 
manufacturer's  instructions  Determine 
whether  readout  is  satisfactory  and 
understandable.  Test  to  be  certain  that 
the  B.'\I!D  memory  remains  intact  for 
multiple  printouts  if  desired,  or  until  the 
service  technician  chooses  to  reset/ 
erase  the  memory 

2.0.S/T     Utility  Specifications  fS)  and 
Utility  Tests  (f) 

2.1.3    Dual  A  ccuracy  and  Precision 
Limits  (Low  End) 

The  accuracy  and  precision  for  the 
utility  specification  shall  be  determined 
in  a  manner  parallel  to  that  described  in 
paragraphs  1.1. IS  to  1.1.4.S  except  for 
the  test  solution  of  alcohol  to  be  used  in 
the  simulator.  In  the  case  of  the  utihty 
specification,  as  with  the  safety 
specification,  there  is  a  dual  criterion 
depending  on  the  existence  of  stress  test 
protocols.  No  stress  test  protocols  are 
specifically  provided  for  here  in 
conjunction  with  utility  specifications, 
since  these  are  not  strictly  highway 
safety  question.  Certifying  authorities 
wishing  to  conduct  stress-involved 
protocols  for  the  utility  specification 
could  conduct  them  in  a  parallel  fashion 
to  those  provided  for  and  beginning  in 
Section  1.3.  Nonetheless,  a  parallel  dual 
set  of  specifications  is  proposed  here  for 
States  wishing  to  conduct  such  testing. 

2.1.1. S    Baseline  Accuracy  in  the 
Unstressed  Condition 

All  BAIIDs  shall  allow  the  ignition  to 
remin  locked  no  more  than  10%  of  the 
time  when  the  true  alcohol  content  of 
the  breath  sample  is  0.01%  or  more 
below  the  alcohol  sefpoint  and  testing  is 
being  conducted  under  ambient 
temperatures  in  the  range  of  10-30  "C  in 
a  newly  recalibrated  BAIID. 

2.1. 2.S    Accuracy  under  Stress 
conditions 

Under  conditions  of  stress  testing,  the 
BAIIDs  shall  allow  the  ignition  to 
remain  locked  no  more  than  10%  of  the 
time  when  the  true  alcohol  content  of 
the  breath  sample  is  0.02%  w/v  or  more 
below  the  alcohol  setpoint. 

2.1. 3.S    Standard  Deviation  (Precision) 

Precision  guidelines  shall  be  parallel 
to  those  described  in  Section  1.1,3.S. 

2.1  4  S     Proportions 

This  IS  to  specify  the  proportion  of 
tests  at  BrACs  of  .01%  w/v  and  .02%  wr/v 


below  the  alcohol  setpoint  at  which  the 
ignition  must  be  unlocked.  The  table 
below  shows  the  90%  criteria  of 
accuracy  for  unstressed  and  post-stress 
testing. 

Table  2.— Test  BrAC  Level  at  Which 
THE  Ignition  Must  Be  unlocked  at 
Least  90%  of  the  Time  Depending 
ON  Whether  Test  is  Unstressed  or 
Stressed 


AlcotX)l  setpoint 

Te«  BrAC  Level 
(percent  w/v) 

Une- 
itTBMed 

StresMd 

0.025%  w/w  ' 

0.015 

ooos 

■  Recommended. 

2.1.T    Accuracy  Testing  of  Utility 
Specification  (Dual  criteria) 

All  utility  tests  shall  be  conducted  on 
the  two  BAIIDs,  devices  A  and  B.  Two 
sets  of  specifications  can  apply,  but  only 
one  of  these  specifications,  the  baseline 
or  unstressed  protocol  (2.1,1, T)  is 
specifically  utilized. 

2.1.1.T    Utility  Accuracy  Testing  of 
Unstressed  BAIID 

The  accuracy  testing  is  conducted  as 
a  measure  of  the  BAUD'S  ability  to  hold 
to  or  exceed  a  90%  accuracy  criterion 
when  a  test  solution  is  .01%  w/v  below 
the  alcohol  setpoint.  This  test  shall  be 
conducted  at  room  temperature  and 
precede  all  other  utility  tests  to  ensure 
that  the  fundamental  operation  of  the 
BAIID  is  adequate  under  no-stress 
conditions  after  recent  recalibration. 

The  test  shall  be  repeated  20  times  on 
device  A,  and  20  times  of  device  B.  Two 
types  of  results  shall  be  recorded,  pass/ 
fail,  and  a  digital  readout  representing 
the  BAUD'S  evaluation  of  the  alcohol 
concentration  of  the  introduced  sample. 

If  either  BAIID  locks  more  than  twice 
in  those  twenty  trials  then  it  has  failed 
the  no-stress  accuracy  utility  test 
criterion  of  90%. 

A  failure  to  meet  the  accuracy 
criterion  shall  disqualify  the  BAUD. 

2.1.2.T    Utility  Accuracy  Testing  of 
Stressed  BAIIDs 

If  the  certifying  authority  chooses  to 
conduct  tests  of  the  utility  specification 
for  stressed  BAIIDs,  it  is  recommended 
that  a  protocol  be  followed  that 
parallels  those  proposed  for  Stressed 
BAIIDs  begiruiing  in  Section  1.3,  and 
that  the  criteria  for  evaluation  be  .02% 
w/v  below  the  setpoint  for  90% 
unlocked  accuracy. 
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2.2.S    Clearance  Rates 

The  BAIID  shail  pennit  a  test  within  3 
minutes  of  a  previous  '.es*  dt  a 
BrACv.05%  w'v 

2  2  T    Clearance  Rate  Test 

The  BAIID  sha!!  reset  to  zero  and  he 
ready  for  a  retest  withm  3  minutes  of  a 
previous  test  at  BrAC  =  ,05-^  w/v. 

Test  adherence  to  this  critenonby 
introducing  a  05 ^j  w  \  sample  mto 
devices  A  and  B.  activate  a  timer  upon 
receipt  of  the  test  result,  record  the  test 
result.  Record  the  elapsed  time  before 
the  B.AUD  indicates  a  "ready"  condition. 
Repeat  this  three  times  for  each  BAUD. 

2.3.S     Warm  Up      .- 

The  B.AUD  shall  be  ready  for 
operation  within  5  minutes  of  being 
turned  on  at  -20'C(-4*F]. 

2.3.T    Warm  Up  Test 

The  warm  up  period  during  which  the 
BAIID  heats  the  sensing  head  shall 
require  no  more  than  5  min  at  — 20°C 
(-4T;. 

This  test  can  De  conducted  as  part  of 
the  environmental  chamber  tests 
specified  in  section  1.5.  After 
stabilization  in  the  environmental 
chamber  at  -  20*C  for  4  hr.  activate 
timer  concurrent  with  activation  of  the 
BAIID.  Record  the  time  required  before 
receiving  a  "ready"  condition. 

2.4. S    User's  Display 

The  BAIID  shall  provide  certain  types 
of  informational  feedback  to  the  driver. 
These  messages  include:  BAIID 
readiness  for  sample,  test  outcome,  and 

warning  messages. 

2.4  7     :  ier  Display  Tests 
2.4.1  T    Operational  Modes 

Indicators  must  be  plainly  visible  or 
clearly  audible  to  the  user  denoting  the 
foHowing: 

•  Unit  is  ON. 

•  Unit  is  Ready  for  Test. 

•  Unit  has  Received  Acceptable 
Sample 

2.4.2.T    Outcome 

Unit  must  plainly  indicate  the  test 
results  with  minimiim  message  of: 

•  Pass  or  Fail. 

2.4.3T     Warnings 

•  Unit  must  be  Serviced  and 
Calibrated  Soon. 

2  5.S     Temperatun;  f'ackage 

Tc  reach  conformance  with 
tem.peratures  below  —20  'C  or  above 
-  70  *C,  the  manufacturer  may  make 
available  a  mechanism  or  procediir» 
that  can  achieve  the  warm-up  'cocl- 
downi  needs  This  can  be  accomplished 


via  removal  of  the  sampling  head  from 
the  vehicle  for  bringing  inside  the  home. 
or  via  provision  of  a  heating  jacket,  or 
other  procedures. 

2.5.  r    Low  Temperature  Package  Tests 

Evaluate  manufacturers'  proposed 
procedure  for  temperatures  as  iow  as 
-40 'C 

2.8.S    Altitude 

The  manufacturer  shall  place  a  notice 
in  the  BAUD  manual  and  on  the  device 
noting  that  the  alcohol  sensing  urut  is 
more  sensitive  to  ethanol  at  higher 
altitudes,  and  that  attempts  to  start  at 
altitudes  higher  than  that  for  which  the 
BAUD  is  calibrated  could  result  in  a 
lockout  even  when  the  BrAC  is  lower 
than  the  alcohol  setpoint. 

2.6.T   Altitude  Test 

The  BAUD  must  provide  some  written 
notice  to  the  user  of  the  possibility  of  a 
lockout  at  higher  altitude  if  it  is  unable 
to  maintain  accuracy  to  ground 
elevations  up  to  2.5  km. 

3.0.S/T    Optional  Features 
SpedBcatioDS  (S)  and  Optional  Features 
Testa  (T) 

3.1.S    Optional  BrAC  Display 

Knowledge  of  the  relation  between 
drinking  and  BrAC  can  be  a  useful 
educational  tool  for  motivated  users 
Therefore  it  is  suggested  that  states  give 
consideration  to  whether  a  B.AUD  give  a 
BrAC  readout  to  the  user — in  addition  to 
a  mere  pass/fail  indication — after  a  test. 

3.1.  T    Optional  BrA  C  Display 

Evaluate  the  adequacy  of  the  display 
indicator  which  informs  the  user  of  the 
BrAC  test  result. 

3.2.S    Optional  Sample  Acceptability 
Criteria  at  Inlet 

To  improve  circumvention  protection. 
sample  evaluation  criteria  as  specified 
in  3.2.1.S  and/or  3.2.2.S  may  be  required. 
These  criteria  are  noted  as  optional  at 
this  time,  but  may  be  necessary  in  order 
to  eliminate  the  most  commonly 
identified  methods  of  circumvention. 
Further  discussion  can  be  found  in  Sec. 
6.2. 

3.2.1.S    Optional  Temperature  Window 
of  Sample 

Imposing  a  criterion  requiring  the 
sample  to  fall  in  a  range  between  32-48 
•C  will  improve  rejection  of  bogus 
samples  at  neutral  ambient 

temperatures.  Other  criteria  may  need  to 
apply,  however,  when  air  temperatures 
fall  outside  'he  neu'ral  range. 


3  2.2.S    Optional  Minima!  Pressure  of 
Sample 

Filtered  samples  may  suffer  pressures 
losses,  A  minimal  pressure  requirement 
of  12  inches  of  water  will  help  screen 
out  filtered  samples. 

3.2.  T    Optional  Sample  Acceptability 
Criteria  Test 

These  optional  features,  if  adopted. 
will  have  been  tested  in  tandem  with  the 
circumvention  test  protocols  in 
paragraphs  I.8.2.T.  If  the  acceptability 
cfiteria  are  imcorporated  into  the  design 
of  the  BAIID,  it  is  expected  that  fewer 
bogus  air  samples  will  have  resulted  in  a 
pass  condition. 

3.3.S    Optional  Smoke  Protection 

Tobacco  smoke  is  known  to  produce 

false  positive  results  on  semiconductor 
type  interlock  devices.  Smoke  from 
burning  fields,  a  common  seasonal  event 
in  some  rural  areas,  may  similarly  be  a 
source  of  error.  Protection  of  the 
sa.mpling  head  from  ambient  smoke 
conditions  may  be  necessary  under 
some  conditions. 

J.J.  T    Optional  Smoke  Protection  Test 

To  evaluate  the  potential  of  airborne 
smoke  to  interfere  with  the  accurate 
sensing  of  alcohol,  perform  testing 
according  to  paragraph  l.l.T  and/or 
2.1.T  (depending  on  the  testing 
authority's  interest  in  safety  or  utility 
concerns),  in  a  chamber  filled  with 
smoke  from  burning  vegetal  substances 
or  similar  conditions. 

3.4.5    Optional  Dust  Protection 

Fine  dust  can  cause  problems  with 
electronic  equipment  by  forming 
conductive  bridges.  However,  of  even 
greater  concern  with  the  interlock 
device  is  the  ability  of  fine  dust  to 
absorb  vapors.  This  is  a  specification 
that  may  be  of  concern  in  arid  regions, 
or  where  there  will  be  BAIIDs  installed 
in  construction  vehicles.  States  subject 
to  dust  conditions  may  want  to  require 
some  kind  of  a  housing  that  protects  the 
BAIIDs  sampling  head  from  exposure  to 
powdery  dust.  Dust  protection  is 
incorporated  in  the  Australian 
Standards  of  BAIIDs. 

3  4.T    Optional  Dust  Protection  Test 

If  a  test  for  dust  protection  is  required 
by  a  state,  the  certification  authority 
may  want  to  follow  the  clearly  specified 
test  procedure  in  the  Society  of 
Automotive  Engineers  Recommended 
Environmental  Practices  For  Electronic 
Equipment  Design— Jt211,  page  20,122, 
Sect.  4.5. 


3.5.S    Optional  CB  Radio  Alert 
Condition 

Under  conditions  of  a  failure  to  take 
the  required  rolling  retest,  or  a  failure  to 
pass  a  rolling  retest  (as  provided  for  in 
paragraph  1.8.2.3.T),  a  signal  could  be 
transmitted  over  a  restricted  CB  channel 
that  can  be  monitored  by  the  police 
which  alerts  nearby  cruisers  that  an 
impaired  driver  is  operating  a  motor 
vehicle.  This  optional  feature  can  be 
regarded  as  support  for  the  anti- 
circumvention  feature  as  described  in 
paragraphs  1.8.2.3. S  and  1.8.2. 3.T. 

3. 5.  T    Optional  A  lert  Conditions  Test 

No  test  protocol  is  proposed. 

4.0     Commentary  on  Safety 
Specifications 

These  specifications  have  been 
divided  into  safety  and  utility 
specifications.  This  distinction  has  been 
made  in  the  Definitions  Section  D8. 
Safety  issues  are  by  far  the  more 
important  and  the  majority  of  the  testing 
is  devoted  to  insuring  the  BAIIDs 
perform  as  expected  under  conditions  of 
normal  field  use.  It  is  expected  that 
normal  field  use  will  involve  a  wide 
range  of  driving  and  outdoor  conditions, 
as  well  as  having  a  m.inimu.m  of  5'b  of 
users  trying  to  circumvent  or  tamper 
with  the  BAUD  in  order  to  drive  while 
i.mpaired. 

The  ethanol  sensing  technology  that 
has  been  adapted  to  the  automotive 
env  ironment  for  BAUD  devices  is  mostly 
based  on  the  Tagucci  semiconductor 
device.  The  semiconductor  devices  are 
not  as  specific  or  stable  as  evidential 
field  use  breath  testers.  However,  the 
purpose  of  the  B.AIID  is  not  to 
accurately  measure  in  mg/ml  the  BAC  of 
a  driver,  but  to  prevent  the  person  with 
a  high  BAC  from  operating  a  motor 
vehicle.  For  this  reason,  the 
specification  has  allowed  greated 
leeway  in  the  accuracy  test  criteria,  but 
has  also  included  a  protocol  for 
circumvention  protection.  In  the 
associated  technical  report  strong 
recommendations  are  made  for  a  central 
authority  within  each  State  to  maintain 
authoritative  programmatic  control  of 
the  BAUD  option. 

4. 1    Accuracy 

With  respect  to  accuracy,  these 
specifications  established  a  range  of 
acceptable  performance,  especially 
under  so-called  "stress"  conditions  such 
as  tem.perature  extremes,  virbration, 
power  variability,  etc.  For  this  reason  a 
"double  standard"  is  proposed  which  is 
conditional  on  the  recent  stress 
exposure  of  a  test  unit.  The  reasoning 
for  this  is  as  follows. 
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First,  a  newly  recalibrated  BAIID  that 
is  not  subjected  to  stress  tests  ought  to 
be  held  to  a  higher  standard  than  one 
which  has  been  so  subjected  Field 
experience  with  the  installed  units  usir.p 
semiconductor  technology  has  shown 
that  there  is  considerable  average  error 
(in  the  range  up  to  0.015%  w/v)  following 
60  days  of  routine  field  use  of  a  BAUD 

These  specifications  do  not  provide 
for  accuracy  testing  under  compound 
stresses,  such  as  low  temperature  with 
low  power  at  high  altitude.  Rather  than 
proposing  tests  for  compound  stresses  to 
accuracy  here,  the  requirement  for  such 
tests  should  rest  with  the  certifying 
authorities  of  the  States  who  can  ho'. 
determine  their  unique  situation 
evaluation  requirements.  Clearly, 
northern  Rocky  Mountain  States  would 
be  more  interested  in  combined  high 
altitude  and  low  temperature  tests  than 
would  States  in  the  southeast.  Similarly, 
many  questions  have  not  been 
researched  which  may  prove  significant 
For  exam.ple,  would  a  BAIID  calibrated 
for  use  at  high  elevation  be  able  to  meet 
the  accuracy  specification  when  tested 
at  the  coldest  temperatures  a!  sea  level? 
These  questions  are  too  specific  for 
inclusion  in  national  guidelines,  but  may 
be  i.mportant  regionally. 

When  measuring  accuracy  and 
precision  of  any  instrument  it  should  be 
understood  that  all  measuring  devices 
have  a  certain  natural  amount  of 
dispersion  of  scores  around  a  mean 
(average)  true  value.  Because  of  this 
fluctuation,  the  setpoint  of  the  interlock 
device  needs  to  be  clearly  specified  in  a 
way  that  accommodates  this  natural 
variability.  In  this  specification,  the 
worst  acceptable  deviation  under 
conditions  of  perfect  accuracy  have 
been  identified.  This  allows  for 
inaccuracy  and  imprecision  to  trade-off 
as  long  as  the  overall  probability  of 
error  is  lower  than  the  constant 
specified. 

The  proposed  specifications  for 
interlock  devices  ostensibly 
acknowledge  three  lock  points: 

•  the  alcohol  setpoint  (the  nominal 
lock). 

•  the  virtual  lock  |'X)%  certainty), 

•  the  near  absolute  lock  (99.5% 
certainty! 

The  alcohol  setpomt  is  defined  as  the 
interlock  device-measured  BrAC  value 
at  which  the  ignition  will  lock.'  That  is. 
the  alcohol  setpoint  is  the  BrAC  value  at 
which  the  interlock  is  set  Due  to  the 
inherent  variability  in  these  measuring 
devices,  this  nominal  lockpoint  will  be 
the  mean  of  a  distribution  of  true  blood 
or  breath  alcohol  concentration  values 


'  This  standard  recommends  that  .025%  w/v  be 
chosen  as  the  setpoint. 


as  determined  by  evidentiary  BrAC 
equipment.  Interlock  imprecision  is  the 
deviation  from  that  value.  The  higher 
the  precision  of  the  interlock,  the 
smaller  will  be  the  dispersion  of  true 
BrAC  values  around  the  stipulated 
alcohol  setpoint. 

The  virtual  lock  point  will  be  the 
actual,  or  true  BrAC  above  which  the 
vehicle  must  fail  to  start  90%  of  the  time. 
The  difference  between  the  setpoint  and 
virtual  lock  values  will  be  a  gray  area 
which  reflects  both  imprecision  and 
inaccuracy.  The  guideline  specifies  that 
there  should  be  a  maximum  permissible 
standard  deviation  from  the  setpoint 
equal  to  0.007%  w/v  BrAC  under 
conditions  of  no-stress.  Following  stress 
protocols,  the  maximum  permissible 
standard  deviation  under  conditions  of 
perfect  accuracy  if  equal  to  .0156%  w/v. 
The  third  ty^je  of  lockpoint  is  the  near 
absolute  lock  point  and  is  of  theoretical 
interest  only  because  many  hundreds  of 
repetitions  would  be  needed  to  test  it. 
The  near  absolute  lockpoint  is 
equivalent  to  -♦-2.57  standard  deviations 
in  a  normally  distributed  sample  of 
trials  where  99.5%.  practically  all.  start 
attempts  must  fail.  In  the  unstressed 
condition,  this  would  be  .02%  w/v  above 
the  setpoint  and  .04%  w/v  above  the 
setpoint  in  the  stressed  conditions.  The 
implication  of  this  is  that  for  devices 
which  are  tested  against  the 
specification  (even  with  its  most  lax 
accuracy  standard),  a  person  with  a 
BAC  equal  to  .65%  w/v— still  well  below 
the  legal  limit  of  most  States — would 
almost  certainly  be  locked  out. 

Since  the  condition  of  virtual  lock  is 
defined  operationally  as  1.28  standard 
deviations  above  the  alcohol  setpoint, 
and  the  absolute  lockpoint  is  2.57 
standard  deviations  above  the  setpoint, 
a  brief  explanation  of  standard 
deviation  (sd)  is  relevant. 

Standard  Deviation — The  standard 
deviation  is  a  statistical  measure  of 
dispersion  of  a  group  of  scores,  it  is  also 
referred  to  as  "sd,"  or  "s."  The  standard 
deviation  is  the  most  common  way  to 
express  fluctuation  around  a  mean 
value.  For  example,  repeated 
measurements  with  precise  instruments 
result  in  a  much  smaller  standard 
deviation  than  do  repeated  measures 
done  on  imprecise  instruments.  In  the 
extreme  case,  if  a  BrAC  measuring 
device  correctly  reads  .020%  w/v  for  all 
samples  evaluated  from  a  .020%  test 
solution,  the  mean  of  the  sample  is 
.020%,  and  the  standard  deviation  is 
zero. 

The  standard  deviation  is  the  square 
root  of  the  average  deviation  of  all 
scores  from  the  mean.  Most  scientific, 
financial  and  programmable  calculators 
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have  a  key  dedicated  to  the  calculation 
of  the  standard  deviation.  However,  it 
can  be  hand  calculated  from  the 
foliowmg  foraiuia.  , 


E-^ 

n 

\ 

n-1 

The  s>Tnbol  I  means  to  sum  up. 
That  IS,  square  all  the  raw  values  (x) 

and  sum  up  those  squares  (e.g..  Ix*). 
Second,  s-um  up  all  of  the  raw  values 
and  then  square  that  number  (e.g., 
f^x^J],  and  then  divide  that  result  by  n. 
Then  subtract  the  second  value  fnDm  the 
first  value.  Divide  the  answer  by  n-l. 
The  result  is  the  vanance.  To  calculated 
the  standard  deviation,  take  the  square 
root  of  the  vanance, 

£xa>Tp,'e— The  foliowmg  10  raw  Br.-\C 
values  have  a  mean  of  0.0224,  and  a 
standard  deviation  of  0. 0016, 

.023  ,022 

XM  -025 

JBOB  OB) 

too,  !xa 

Jtt  -023 

If  the  nominal  lock  is  se»  at  025'^  w/v, 
on  average  9  of  10  times  a  vehicle  ought 
to  be  able  to  start  when  the  trie  Br.^C  is 
.  015*;.  and  fail  to  start  when  true  BrAC 
is  ,035^.  Because  of  the  instrument 
limitations,  and  because  there  is  little 
evidence  that  dr.vers  with  a  Br.AC  under 
.01 "%  increase  the  nsk  of  highway 
accidents,  a  nominal  ignition  lock  less 
than  02^  w/v  is  not  warranted. 

The  State  of  California  has  allowed 
for  a  lockpoint  at  0,03"^  w/v,  the  State  of 
New  York  has  specified  a  lockpoint  of 
0  02%  w/v.  The  nominal  se^poinf  in  th's 
specification  18  0025'*.  w/v.  The  value 
0025=^  w/v  is  midway  between  0  and 
0,05%  w/v.  values  which  are  arguably 
the  extremes  under  which  a  vehicle 
always  ou«ht  to  %\'Ar\  and  never  start. 
respectively  The  true  performance  of 
the  interlock  devices  will  be  somewhere 
between  those  extremes  However, 
because  the  first  genera'ion  of  B.'MIDs 
are  not  up  to  the  evidential  standards 
for  Br.\C  testinjR  ;t  would  be  unwise  to 
demand  feats  of  great  precision  and 
accuracy  from  them  The  most  important 
consideration  in  a  successful  interlock 
program  is  the  abii':*y  of  *he  BAUD  to 
prevent  a  high  B.-\C  person  from 
operating  a  vehicle,  and  minimize 
problems  with  lawful  use  of  the  vehicle, 
by  the  offender  cr  family  members. 
There  are  many  reasons  why  such  a 
wide  band  of  acceptable  performance 
should  be  adopted  at  this  time.  Among 
these  reasons  are  the  followinc- 


•  The  BAIID  will  operate  in 
environments  with  extreme  variations, 
many  which  will  be  hostile  to  electronic 
sensing  equipment, 

•  The  BAIID  will  not  be  inspected  or 
calibrated  for  up  to  two  months  even 
though  receiving  multiple  daily  usage. 

•  BAUD  certification  studies  under 
controlled  laboratory  conditions  have 
identified  errors  in  excess  of  0.015% 
under  modest  stress  conditions. 

•  BAUD  semiconductor  devices  are 
non-specific  detectors  of  ethanol  and 
can  respond  to  cigarette  smoke,  vanous 
mouthwashes,  some  endogenously 
produced  human  compounds,  and 
probably  many  things  that  haven  t  been 
identified  as  yet. 

Having  provided  for  a  lenient 
specification  with  this  first  issuance  of 
model  specifications,  it  is  expected  that 
as  the  t  be  emphasized  that  precision 
and  accuracy,  while  ixriportant.  are  less 
important  than  circumvenbon  and 
tampering  protection. 

4.2    Breath  or  Blood  A  Icohoi  Estimation 
and  Sample  Requirements 

The  acronym  BAC  often  refers  to  both 
blood  alcohol  concentration  and  breath 
alcohol  concentration.  In  this  document 
breath  alcohol  concentration  is 
designated  as  BrAC.  Because  alcohol 
(specifically  ethanol:  GiHsOHj 
possesses  a  high  degree  of  solubility,  it 
is  capable  of  passing  readily  through 
biological  membrane's — such  as  the  ceils 
lining  the  blood  capularies  and  lungs — 
either  as  a  Uquid  or  as  a  vapor.  The  first 
concern  in  sampling  the  breath  as  a  way 
to  draw  inferences  about  the  blood 
concentration  of  alcohol  is  to  be  sure 
that  the  air  sample  is  drawn  from  a 
region  of  the  lungs  where  the  alcohol 
vapor  is  in  equilibrium  with  the  blood 
concentration.  This  requires  that  the  air 
come  from  deep  within  the  lungs,  so- 
called  alveolar  air.  or  deep  lung  air.  Air 
from  the  upper  lungs  such  as  the  bronchi 
contains  less  alcohol  than  deep,  alveolar 
air. 

Virtually  all  evidential  BrAC 
measurement  devices  have  blowing 
pressure  and/or  dtiration  requirements 
intended  to  insure  a  deep  lung  sample. 
The  purpose  of  this  is  to  assure  that  the 
breath  sample  is  in  equilibrium  with  the 
circulating  blood  Because  of  the  gradual 
absorption  of  alcohol  and  the  mixing 
action  of  the  blood,  the  ethanol  is 
equally  distributed  through  the 
bloodstream. 

The  average  vital  capacity  (exhalable 
air  volume)  of  healthy  adult  male  human 
lungs  is  approximately  4.5  liters  of  air. 
and  approximately  0.5  liters  is 
exchanged  with  each  breath.  The 
average  woman's  capacity  and  normal 


breath  volumes  are  slightly  lower,  but 
the  range  of  human  vital  capacities 
varies  from  1.8  to  6  liters  of  air.  To 
insure  that  the  breath  sample  is  alveolar 
air,  the  interlock  device  must  require 
that  a  minimum  of  1.5  liters  of  air  be 
exlialed  before  sampling  the  air  for 
alcohol  content.  This  quantity  is 
selected  as  a  compromise. 

4.3  Calibration  Stability 

The  stabihty  specification  is  added  to 
assure  that  the  performance  cnteria  as 
noted  in  the  accuracy  specification  (sec 
1.1. S)  can  be  maintained  during  the 
normal  duration  that  the  interlock 
devices  will  be  in  use.  Some  types  of 
breath  sensing  devices  are  inherently 
more  stable  than  others  and  the 
stipulated  period  of  stability  will  help  to 
assure  that  a  user's  BAIID  will  not 
deviate  from  the  specification  during  the 
inter-service  interval.  This  is  deemed 
necessary  because  considerable  drift  is 
possible  in  the  current  generation  of 
BAlIDs  after  repeated  use  over  time. 

4.4  Power 

The  power  specification  was  added  to 
insure  that  BAIIDs  are  not  prone  to 
allowing  a  higher  proportion  of  passed 
tests  when  the  DC  power  to  the  BAIID 
varies  within  the  normal  automotive 
starting  system's  range  of  weak  or 
undercharged  to  overcharged  battery 
voltage  conditions.  The  range  stipulated 
in  the  specification  (sec,  1.4.S)  is  based 
on  the  Society  of  Automotive  Engineer 
Recommended  Practice,  Report  of  the 
Electronics  Systems  Committee, 
definition  of  the  normal  range  of  supply 
voltages  in  the  automotive  environment. 

4.5  Temperature 

The  use  of  the  electronic  devices  in 
extreme  temperatures  can  pose  a 
challenge  to  the  capability  of  an 
instrument  to  hold  to  specifications  of 
accuracy.  Therefore,  ambient 
temperatures  that  are  apt  to  be 
encountered  during  a  visit  to  any  part  of 
the  U.S.  should  ideally  be  tested.  For 
example,  a  resident  of  a  warm  southern 
state  may  have  occasion  to  travel  north 
m  the  winter,  so  when  state  authorities 
specify  standards  they  should  take  into 
account  environmental  extremes  not 
encountered  inside  their  owm  state 
borders.  In  extreme  temperature 
situations,  the  automobile  can  become  a 
survival  tool,  so  it  is  important  that  the 
interiock  be  capable  of  allowing  a  start 
under  conditions  of  severe  heat  and  cold 
when  a  driver  has  a  permissible  BrAC, 

One  special  recommendation  is  noted 
in  the  guidelines  for  low  temperatures. 
Some  cities  in  Alaska  and  the  north 
central  states  (especially.  MN.  ND.  MI, 
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and  MT)  have  rormaJ  January  low 
temperature  equal  to  or  below  the 
-20°C  (-4°r)  specification,  record  cold 
mornings  have  been  as  low  as  -40'C/F 
Appropriately  many  northern  states, 
and  th»  Province  of  Alberta,  have  set 
-40°C  as  the  lower  test  limit,  while 
other  states  have  set  -20'C  as  the 
minimum  test  specification. 

Given  the  reality  of  such  cold 
temperatures,  the  specification  as 
proposed  here  is  -40*C,  but  the 
difference  between  -20'  and  -40°  can 
place  extreme  demands  on  any 
electronic  de\Tce.  particularly  one 
designed  to  sample  alcohol  vapor 
concentrations.  For  this  reason,  Section 
1.5.2.S  stipulates  that  manufacturers 
may  make  available  some  kind  of 
prcvisicn.  such  as  a  prcwarming  device, 
that  allows  the  interlock  to  be  brought 
up  to  a  wanner  temperature  before  the 
driver  attempts  to  use  the  BAUD. 
Manufacturers  may  also  consider 
providing  for  a  removable  sensor  head 
that  can  be  stored  in  a  warmer 
environment  overnight,  It  is 
recommended  that  colder  states  insist 
on  the  manufacturers  making  some 
provision  for  cold  weather.  It  should  he 
noted  that  the  SAE  Recommended 
Practices  for  Ellectronic  Equipment 
states  that  "thermal  factors  are  probably 
the  most  pervasive  environmental 
hazard  to  automotive  electronic 
equipment."  It  identifies  the  normal 
vehicle  inferior  heat  range  as 
-40°C-  +85'C.  This  specification 
adopts  the  SAE  range  as  the 
recommended  range,  while  offering 
alternative  strategies  for  compensating 
for  these  temperature  extrem.es.  Ek)th 
real  world  use  and  testing  should  also 
accommodate  the  physical  difficulties  of 
measuring  a  vapor  under  such  extreme 
conditions. 

An  interesting  compromise  solution  to 
this  trade-off  between  temperature  and 
accuracy  was  rendered  by  Alberta 
which  stipulated  that  if  a  BAUD  was 
unable  to  meet  the  accuracy 
requirement  at  40°C  below  zero  when 
the  samples  tested  ranged  from  .(tl  to 
.Oo\  w/v  ethanol.  then  the  BAUD  must 
be  able  to  lockout  100<^  of  30  further 
trials  when  an  ethanol  sample 
concentration  is  increased  to  .08  (>  for 
retest.  This  embodies  an  approach  to 
interlock  specifications  similar  to  the 
one  outlined  here.  That  is.  the  specific 
accuracy  of  the  BAUD,  while  important, 
is  less  critical  than  the  ability  (,;f  the 
By\iID  to  prevent  the  severely  impaired 
person  (eg.  above  .08%  BrACj  from 
operating  a  motor  vehicle. 

The  specific  design  of  the  low 
temperature  fail-safe  mechanism  can  be 
left  to  the  discretion  of  manufacturer. 


One  example,  however,  is  e 
temperature-sensitive  switch  that  ruts 
out  the  ignition  circuit  when  the 
sarr.pling  head  temperature  is  below  thr 
operating  range  of  the  B.AIID. 

4.6  Vibration 

Vibration  is  common  in  all 
automobiles,  and  the  BAIID  ought  to  be 
capable  of  performing  after  specifiable 
vibrational  exposure.  The  standard 
spccificaHon  for  evidentiary  breath 
testers  is  repeated  here  as  a  minimum 
vibration  specification. 

4.7  Radio  Frequency  and 
Electromagnetic  Interference 

The  proliferation  of  electronic 

gadgptry  installed  inside  vehicles  in 
recent  years  is  large  and  some  may  have 
the  potential  to  emit  electrical  fields 
which  could  alter  interlock  signal 
processing.  This  potential  problem  was 
identified  in  1982  when  a  few  older 
evidential  field  breath  test  units 
operating  in  the  vicinity  of  police 
communications  equipment  were  found 
to  ha\  e  been  disrupted. 

The  environment  of  the  police  cruiser, 
with  its  communications  equipment. 
may  be  an  atypical  one  for  the  va3t 
majority  of  interlock  users.  However, 
the  possibility  remains  that 
electromagnetic  fields  associated  with 
typical  cellular  telephones  or  CB  radios 
mav  contribute  to  error  or  malfunction 
of  the  B.AIID. 

The  tt-st  procedures  identified  here 
are  designed  to  assess  whether  the  mcist 
commonly  used  m-vehicle  appliances 
are  going  to  alter  the  operation  of  the 
interlock. 

4  8    Tampering  and  Circumvention 

At  the  current  state  of  development  of 
interlock  devices,  tampering  and 
(irciimvention  protection  is  not  fully 
developed.  Much  of  the  protection  is 
b(!sed  more  on  ensuring  the 
inconvenience  of  tampering  and 
circumvention  rather  than  the 
impossibility  of  if.  The  highly  motivated 
user  generally  can,  with  preplanning, 
override  the  standard  protection 
schemes. 

4  8.1     Tampenrig 

The  iampering  protection  is  designed 
to  prevent  easy  entry  and  altfrefion  r>f 
the  interlock  devices,  hot-winng  of 
vehicles,  or  other  non-standard  start 
efforts  that  seek  tn  preclude  a  breath 
tc^t  as  part  of  the  ordinary  startup. 

The  largest  BAIID  manufacturer  uses 
a  tamper  seal  on  sensitive  parts  of  the 
BAIID.  This  tam.per  seal  is  a  type  of 
sealing  tape  which  apparently  cannot  be 
removed  without  destroying  it  or  making 
it  evident  to  the  service  person  that 


entry  was  attempted.  If  may  be. 
however,  that  such  tape  that  could  be 
duplicated  and  find  its  way  onto  an 
underground  market.  Conceivably  there 
would  be  some  value  to  producing  a 
unique  tape  could  not  be  easily 
reproduced.  There  is  really  no  evidence 
that  such  a  thing  occurs  now,  and 
therefore  it  is  premature  to  propose  it  In 
the  specifications.  Nonetheless,  it  may 
be  of  interest  at  some  point. 

4.8.2    Circumvention 

The  requirements  for  circumvention 
protection  must  acknowledge  trade-offs 
between  allowing  unimpaired  drivers  to 
start  their  vehicles  and  preventing 
impaired  drivers  from  doing  so.  Given 
the  iivfancy  of  the  technology,  a  balance 
of  false  negatives  and  false  positives  * 
needs  to  be  struck  that  realistically 
accomplishes  the  intended  purpose  of 
the  interlock  devices  for  the  majority  of 
users.  With  that  stipulation,  the 
specifications  note  that  80%  of  the  major 
known  means  of  circumvention  be 
locked  out. 

Hum;:-!  (  'fath  has  an  exit 
tt  mpt^ratu.'e  close  to  34*C  (93*F).  and  is 
completely  saturated  with  wafer.  The 
range  of  pressures  of  exhaled  air  ranges 
up  to  about  30  inches  of  water.  These 
and  other  characteristics  of  exhaled 
breath  might  at  some  point  be  usefully 
applied  as  restrictions  placed  on  a 
sample  to  require  that  it  fall  within  some 
range  of  acceptable  elements  of  a  breath 
signature  so  as  to  minimize 
circumvention  from  non-human  sources. 
The  specification  as  currently  written  is 
not  ideal  and  should  be  made  more 
stringent  as  the  industry  and  the 
technology  mature.  The  optional 
features  as  speciRed  in  3.2.S,  and 
discussed  in  6.2  address  this  problem. 

Filtration  systems  are  capable  of 
removing  alcohol  vapors  from  breath 
samples.  Most  filtering  systems, 
however,  also  remove  water  vapor, 
change  the  temperature  or  pressure  or 
otherwise  change  the  human  breath 
sigrwture.  These  changes  could  be 
recorded  as  indices  of  attempts  to  use  a 
filter  to  circumvent  the  BAIIDs. 

The  requirement  of  a  rolling  retest  is 
directed  toward  preventing  two  types  of 
offenses: 

•  Allowing  a  pedestrian,  or  other  non- 
occupant  of  the  moving  vehicle,  to  give 
the  initial  breath  sample  to  start  the 
vehicle 


*  It  should  l>e  noted  that  a  false  negative  lest  ia 
one  whkh  htcorrectfy  allowi  the  driver  to  start  the 
car  when  tte  BAC  equals  or  exceeds  the  setpotnl. 
Conversely,  a  false  poeittve  test  ts  ooe  which 
prevents  an  engine  start  when  a  driver's  BAC  ia 
legitimately  t>elow  tiie  alcohol  setpoint. 
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•  Preventing  vehicle  use  by  someone 
whose  BrAC  is  still  in  an  ascending 
phase 

In  this  specification,  the  rolling  retest 
setpoint  criterion  is  recommended  to  be 
.02%  w/v  higher  than  the  startup 
setpoint.  This  is  done  to  reduce  the  basis 
for  a  measurement  error  claim  because 
of  the  likely  gravity  of  the  consequent 
sanctions  for  a  failed  rolling  retest,  such 
as  loss  of  driving  privileges  for  an 
extended  period  of  time. 

It  needs  to  be  emphasized  again, 
however,  that  when  a  rolling  retest  is 
failed  there  are  no  immediate  sanctions 
proposed  such  as  flashing  lights  or  horns 
or  other  distractions.  And  therefore 
there  are  no  threats  to  the  safety  of  the 
driver  or  other  motorists  resulting  from 
this  test  protocol.  The  consequence  of 
failing  or  failing  to  take  a  required 
rolling  retest  are  all  delayed  and  only 
involve  an  auditory  or  visual  cue  to  the 
driver.  This  cue  signals  the  requirement 
that  the  user  report  immediately  (within 
days)  to  the  BAUD  program  manager 
and  the  service  technician.  The 
requirement  of  actually  taking  a  rolling 
retest  would  be  no  more  disruptive  than 
routine  in-car  driving  activities  such  as 
adjusting  an  air  conditioner  or  tuning  a 
radio  dial.  The  drivers  eyes  need  not  be 
taken  from  the  roadway. 

For  a  further  discussion  of  rolling 
retest  see  paragraph  6.5. 

4.9  Free  Restarts 

The  re-test  limits  were  necessary  in 
order  to  make  provisions  for  mechanical 
or  BrAC-related  failures.  When  vehicles 
stall,  particularly  in  traffic,  or  because  of 
faulty  mechanical  or  electrical  systems. 
a  quick  restart  should  be  available.  A 
driver  should  not  be  penalized  for 
having  a  malfunctioning  vehicle.  The 
grace  period  for  restarts  should  be 
limited  to  2  minutes — adequate  time  for 
a  restart. 

4.10  Data  Recorder  I 

A  record  of  vehicle  use  and  interlock 
test  results  are  believed  to  be  critical  to 
accurate  monitoring  programs.  When 
such  monitoring  programs  are  in  place, 
and  when  they  depend  upon  the 
durabihfy  and  accuracy  of  a  vehicle-use 
report  such  as  one  that  can  be  provided 
from  a  memory  chip  internal  to  the 
interlock  device,  then  provisions  should 
be  made  for  preserving  the  integrity  of 
the  data  record  upon  loss  of  vehicle 
battery  power.  To  achieve  this  result 
may  require  that  the  memory  chip  be 
provided  with  continuous  internal 
power  from  a  small  battery,  one  not 
accessible  without  breaking  a  sealed 
compartment.  In  this  way,  a  severely 
non-compliant  user  would  be  unable  to 
erase  all  evidence  of  misuse  from  the 


data  record  in  exchange  for  what  could 
easily  be  interpreted  as  an  honest  power 
loss  due  to  a  dead  battery  (in  devices 
that  draw  power  from  the  vehicle 
battery).  Without  some  sealed  power 
circuit  to  the  memory,  the  record  would 
be  lost.  This  is  not  necessarily  the  best 
solution,  just  one  approach. 

4.10.1  Recording  Efforts  to  Disable  Unit 

Interlock  units  should  alert  the  service 
technician  to  tampering  attempts 
through  some  mechanism  that  is 
immediately  detectable  at  the 
calibration  check.  Once  a  tampering 
attempt  is  discovered,  the  technician 
should  examine  the  unit  and  all  the 
critical  wiring  junctions.  The  attempt, 
and  other  pertinent  evidence  of 
tampering,  should  be  submitted  to  court 
personnel  on  the  appropriate  forms. 

4.10.2  Recording  Vehicle  Use 

In  order  for  court  personnel  to 
effectively  monitor  the  appropriate  use 
of  the  interlock,  a  hard-copy  report 
generated  by  the  unit  at  the  time  of 
calibration  should  contain  items  of 
information  as  noted  in  the 
specification. 

4.10.2.1  Date 

A  record  of  the  date  demonstrates 
that  the  unit  is  being  used  by  the  client. 
Reports  that  show  a  consecutive  number 
of  days  with  no  test  taken  should  signal 
court  personnel  of  an  irregularity.  The 
concern  to  be  addressed  is  the 
possibility  of  a  client  driving  a  non- 
interlock  equipped  vehicle. 

4.10.2.2  Time  of  Day 

A  record  of  the  time  of  day  along  with 
the  date  shows  the  total  number  of  tests 
taken  on  any  given  day  and  how  many 
tests  were  taken  in  a  row.  This 
information  is  useful  for  evaluating 
client  compliance.  For  example,  a  few 
failed  tests  with  high  BrAC  followed 
within  a  few  minutes  by  a  pass  could  be 
evidence  of  circumvention.  It  is 
important  for  program  monitors  to  have 
some  kind  of  procedure,  such  as  an 
algorithm  that  can  read  the  data  record, 
or  simply  to  have  BAUD  recorders  that 
can  flag  such  occurrences.  In  the  event 
that  multiple  tests  are  taken  within  a 
short  period  of  time,  the  probation 
officer  may  need  to  question  the  client. 

4.10.2.3  Pass  Fail 

A  record  of  pass  and  fail  attempts  can 
provide  a  relatively  accurate  record  of 
alcohol  use  and  compliance.  A  record 
with  no  or  few  fail  attempts  could  have 
several  meanings,  but  a  test  with  many 
fail  attempts  should  be  of  concern  to 
court  personnel.  If  a  client  is  expected  to 
abstain  from  drinking,  then  the  test 


results  may  be  used  as  a  confrontation 
tool. 

4.10.2.4  Br.'\C  Lave! 

BrAC  level  documentation  may  be  of 
interest  to  the  probation  officer  or  the 
alcohol  counselor  for  examining  the 
consumption  pattern  of  the  driver.  A 
significant  number  of  failed  attempts 
combined  with  elevated  BrACs 
demonstrates  that  the  client  is  not 
meeting  program  goals.  Many  DWI 
programs  for  offenders  requ;re 
abstinence,  so  this  information  may  be 
used  in  conjunction  with  self-reports, 
and  may  possibly  be  used  as  a  means  of 
confronting  the  client  with  their 
behavior. 

4.10.2.5  Start  and  Stop 

A  record  of  start  and  stop  times,  and 
perhaps  a  record  of  miles  traveled 
would  allow  for  court  personnel  to 
obser\'e  if  the  vehicle  had  actually  been 
driven  when  a  test  was  successfully 
completed.  Thus,  if  a  chent  stopped  at  a 
bar  to  drink  and  left  the  vehicle  idling,  a 
lengthy  trip  with  no  miles  driven  would 
be  recorded.  Such  a  situation  should 
"flag"  court  personnel  to  a  possible 
circum.vention  attempt. 

4.10.2.6  Service  Reminder 

It  is  recommended  that  the  unit  itself 
have  the  capability  to  warn  the  client  of 
an  upcoming  calibration  check.  Such  a 
provision  has  been  stated  previously  in 
paragraph  2.4.3.T.  A  combination  of  a 
warning  light  and/or  audible  sound 
during  the  power-up  sequence  would  be 
sufficient. 

5.0  Commentary  on  I'tility 
Specifications 

5.1  Accuracy 

The  accuracy  specification  for  utility 
specifications  is  important  for  the 
convenient  operation  of  the  interlock 
device.  In  all  likelihood,  a  BAUD  that 
easily  passes  the  accuracy  safety 
specification  (high  end)  will  also  pass 
without  difficulty  the  accuracy  utihty 
specification  (low  end).  Nevertheless 
the  acceptability  of  an  interlock  program 
may  be  dam.aged  if  too  many  legitimate 
users  with  legal  BACs  are  prevented 
from  drivi.ng.  Similarly  there  are  certain 
climatic  or  personal  safety  occasions 
when  any  lockout  of  a  zero  BrAC  driver 
would  be  unacceptable.  Therefore,  this 
may  be  of  concern  to  the  certifying 
authority 

Several  of  the  States  and/or  F^ovinces 
have  included  m  their  standards  a 
requirement  to  test  for  the 
contaminating  influence  of  things  such 
as  mouthwash,  coffee,  tobacco  breath, 
unbumed  hydrocarbons,  and  brpath 
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mints.  Some  of  these  items  are 
mentioned  as  complaints  among  users  of 
the  interlock  devices  in  the  California 
Pilot  Program,  also  some  of  the  State 
and  f*rovincial  testing  programs  have 
identified  false  positives  partimlarly 
with  mouthwashes,  and  tobacco  smoke. 
The  possible  influence  of  these 
substances  should  not  be  regarded  as  a 
significant  concern,  however,  when 
minor  precautions  are  taken.  While  the 
influence  of  such  substances  on  Br.^C 
can  be  real  when  introduced  in  a 
concentrated,  atypical  fashion,  their 
influence  under  normal  use  conditions 
should  not  be  a  serious  concern.  Since  it 
IS  the  driver  who  is  inconvenienced  by 
use  of  such  interfering  substances,  it  is 
in  the  driver's  interest  to  avoid 
situations  which  give  rise  unnecessarily 
to  false  positives. 

The  type  of  alcohol-sensing 
technology  used  in  a  BAUD  will 
influence  the  specificity  of 
measurement.  A  passive  fuel-cell  device 
held  in  an  engine  exhaust  stream 
measures  about  .01%  w/v.  The 
semiconductor  technology  is  less 
specific,  and  may  read  higher.  The 
ability  of  BAIIDs  to  correctly  detect  and 
reject  non-ethanol  contaminants  is 
adequate  but  not  perfect.  It  is  for  these 
reasons  that  the  alcohol  setpoint 
recommended  for  adoption  not  be  set 
below  .025%  w/v. 

On  another  matter,  acetone,  an 
exhalable  product  of  starvation,  diabetic 
ketosis,  and  a  few  other  medical 
conditions,  has  a  history  of  being  cited 
as  a  source  of  false  positive  readings  on 
breath-test  devices  for  alcohol.  These 
too,  however,  are  welt-known  by 
forensic  specialists  as  unlikely  sources 
of  error  for  fuel  cell  and  infrared 
technologies. 

5.2  Clearance  Rates 

The  interlock  devices  should  be 
promptly  clear  of  residual  breath 
alcohol  after  a  failed  start  attempt.  The 
B.'\IID  should  reset  to  zero  and  be  ready 
for  a  retest  within  3  minutes  providing 
the  Br  .AC  from  the  previous  test  was  less 
than  or  equal  to  0.05%  w/v.  This 
stipulation  is  added  because  a  very  high 
reading  due  to  either  high  true  BrAC,  or 
high  mouth  alcohol,  would  place  an 
unreasonable  burden  on  the  BAUD 
possibly  requinng  the  addition  of  a  more 
costly  purge  blower.  The  added  Ume 
that  might  be  required  to  re-test  a 
person  with  a  BrAC  in  excess  of  05% 
w/v  ranks  low  in  priority  of  concerns. 

5.3  Warm-Up 

The  breath  sample  must  be  evaluated 
in  a  fairly  constant  environment, 
therefore  some  time  must  be  allowed  for 
the  sampling  head  to  stabilize. 


5. 4  User  Display 

As  with  all  electronic  devices  that 
must  interface  with  a  human,  the 
thoughtful  presentation  of  informrifK  n 
can  mean  the  difference  between 
nervous  confusion  and  easy  acceptance. 
In  the  case  of  the  interlock  device, 
certain  pieces  of  information  must  be 
made  crystal-clear  to  the  user.  As  noted 
in  the  utility  specification,  these  are 
When  to  blow,  when  to  wait,  when  to 
start  the  vehicle,  when  an  extended 
lockout  condition  occurs,  when  to  seek 
service  These  basic  functions  should  be 
clearly  evident  to  a  mimmally-tramed 
user. 

5.5  Temperdjre  Package 

The  specification  of  acceptable 
temperature  ext.-pmes  is  a  case  where 
some  compromises  need  to  be  made. 
The  specification  stipulates  -40  *C  to 
*85  "C.  The  range  is  regarded  as  the 
normative  range  for  automobilr 
exposure  by  the  SAE,  but  forty  degrees 
below  zero  is  not  conductive  to  vapor 
measurement,  and  there  has  been 
concern  expressed  that  uncommonly 
high  temperatures  would  require 
mclustion  of  costly  circuit  protections. 
These  extremes  are  special  conditions 
but  they  are  also  apt  to  occur. 

Certification  evaluation  procedures 
should  be  designed  around  not  only 
device  compliance  to  the  specification, 
but  also  the  possibility  of  device's 
exposure  to  different  problems,  such  as 
power  and/or  physical  damage  through 
mishandling.  For  example,  at  the  low 
end,  if  a  manufacturer  allows  a  sampling 
head  to  be  brought  inside  on  chilly 
nights,  there  ought  to  be  some  provision 
made  to  ensure  that  it  is  safe  from 
impact  damage  should  it  be  dropped  or 
mishandled. 

The  vehicle  battery  could  conceivably 
be  used  as  a  source  of  power  for  a 
heating  appliance,  but  this  may  impose 
extreme  current  demands  upon  batteries 
that  must  turn  an  engine  at  temperatures 
below  -20  X  An  external  portable 
power  source  of  some  kind  might  be  a 
solution  to  this  problem. 

5.6  Altitude 

In  1974  it  was  demonstrated  that 

when  a  fixed  volume  of  breath  is 
obtained  and  analyzed  at  some  ambient 
pressure,  alcohol  concentration  is 
independent  of  barometric  pressure. 
However,  most  of  the  current  BAIIDs 
make  use  of  a  semiconductor  sensor 
where  the  sensitivity  to  alcohol  is  a 
function  of  the  oxygen  concentration, 
and  oxygen  does  decrease  as  altitude 
increases.  As  a  result,  as  altitude  goes 
up  (and  oxygen  ccncentration  goes 
down],  measured  BrAC  increases. 


Failure  to  meet  a  utihty  specification, 
however,  is  not  a  safety-related 
pr  ihif  m,  but  for  residents  of  much  of  the 
nc)n<xja8tai  western  U.S.  it  could  be  a 
source  of  some  inconvenience.  Two 
alternatives  rr-nv  \h'  wi,irh\  v' 
consideratii  n 

On  one  Y\Hr,d.  the  manufacturer  could 
iicetvuhlv  adjust  the  basal  sensitivity 
of  the  BAllL)  so  that  residents  of  cities 
above  5.(KK)  f»  rt  ^iich  as  Salt  Lake  City, 
Denver,  Flagstaff,  banta  Fe  etc.  are  able 
to  start  their  vehicles  without  problems. 
Alternatively,  states  with  high  country 
may  want  to  consider  adopting  an 
alcoboi  setpoint  less  restrictive  than  the 
minimal,  such  as  ,03%  w/v,  so  that  false 
positive  problems  are  minimized  from 
the  beginning. 

6  0     Comraentarv  on  Optional  Fpatures 

b.l     BrAC  Dispiuy 

The  manufacturer  or  the  state's  own 
information  provided  to  the  user  ought 
to  instruct  the  user  on  the  meaning  of 
BrAC  values  and  the  likely  relation 
between  quantity  of  alcohol  consumed, 
BrAC  and  the  average  decay  time  for  a 
BrAC  ctuve. 

Inclusion  of  such  information  may 
well  provide  an  educational  service  to 
the  user/offender  about  the  relationship 
between  drinks  consumed,  time  since 
drinking  and  BrAC. 

6.2    Sample  Accceptability  Criteria 

In  a  NHTSA  Technical  Report  (DOT 
HS  807  333)  issued  November  1988,  three 
BAIID  manufactureres  had  their 
products  evaluated  at  the 
Transportabon  Systems  Center  in 
Cambridge,  MA.  In  general  it  was  found 
that  the  device  which  requires  a 
temperature  criteron  be  met  was  most 
successful  in  preventing  a  pass 
condition  following  the  introduction  of 
air  samples  from  non-human  sources; 
the  device  which  required  a  minimum 
pressure  requirement  be  met  was  most 
successful  in  preventing  a  pass 
condition  following  the  introduction  of 
filtered  samples. 

An  ideal  unit  might  require  a  unique 
breath  signature  from  each  stipulated 
user,  however,  the  costs  of  such 
technology  could  be  prohibitive  at  this 
time.  Nevertheless,  a  standard  which 
provides  for  the  breath  physical 
characteristics,  or  other  aspects  of  the 
stipulated  users,  could  greatly  reduce 
the  attractiveness  of  circumvention 
strategies  which  are  now  generally  quite 
easy  to  employ. 

Protection  from  tampering  and 
circumvention  is  the  most  challenging 
and  potentially  the  most  costly  aspect  of 
an  interlock  device. 


/ 
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6.3  Smoke 

Tobacco  smoke,  or  some  constituents 
of  tobacco  smoke,  increase  the 
proportion  of  false  positives  detected  by 
semiconductor  type  alcohol  measuring 
devices.  Other  sources  of  smoke  may 
well  do  likewise,  and  in  the  presence  of 
high  smoke  environments,  programs 
may  be  affected  by  this  interference. 
States  which  have  seasonal  smoke  from 
burning  fields  may  want  to  adopt  this 
element  of  certification  testing. 

6.4  Dust 

Dust  is  a  theoretical  source  of  false 
negatives,  the  kind  of  error  that  might 
allow  an  elevated  BrAC  to  go 
undetected  due  to  absorption  of  the 
alcohol  by  the  dust.  Dust  is  incorporated 
in  the  Australian  Standard  and  the 
certification  tests  there  for  invehicle 
alcohol  devices  require  5  hrs.  exposure 
to  dust.  States  which  are  prone  to  dust 
devils  or  dust  storms  may  want  to 
consider  inclusion  of  a  dust  testing 
protocol  in  their  standards. 

6.5  Alert  Conditions 

The  rolling  retest  has  been  adopted  as 
countermeasure  for  two  different  tjTJes 
of  circumvention  as  described  in 
paragraph  3.8.2. 

A  subject  of  long  discussion  has  been 
the  proper  consequences  for  a  failure 


under  conditions  of  a  failed  rolling 
retest.  If  an  impaired  driver  is  identified 
during  a  rolling  retest  there  are  few  safe 
alternatives  that  would  remove  the 
driver  from  the  road.  These  alternatives 
fall  into  the  following  general  categories 

•  Alert  the  police  and  other  drivers 
sharing  the  road  via  a  conspicuous 
signal  (lights,  horns,  etc.)  This 
alternative  was  considered  and  rejected 
as  a  safety  hazard. 

•  Alert  the  police  via  covert 
transmitted  signal.  This  alternative  is 
good  from  a  safety  perspective,  but 
might  at  this  time  be  difficult  from  a  cost 
or  programmatic  perspective. 

•  Merely  warn  the  driver  at  the  time 
of  the  infraction  with  a  unique  auditory 
or  visual  cue,  but  upon  failure  prevent 
further  use  of  the  vehicle  after  a  safe 
period  (e.g.,  5  days)  has  passed.  This  is 
the  only  practical  alternative  at  this 
time. 

Most  efforts  to  warn  the  public  at  the 
time  of  a  failed  test  using  installed 
equipment  such  as  lights  and/or  horns 
would  add  new  safety  hazards.  The 
wiring  of  an  additional  less  alarming 
signal  (e.g.,  a  single  light  source  with  a 
unique  characteristic)  that  would  be 
specific  to  a  failied  interlock  test  may  be 
desirable  but  would  add  to  costs  to  the 
BAUD  and  require  public  education 
costs  as  well. 

Appendix  A 


If  this  class  of  circumven'aon  were 
deerr.ed  prevalent  enough  to  warrant  the 
expense  of  a  surveillance  system,  it  may 
be  that  a  low  cost  CB  transmitter  signal 
could  be  designed  that  would  serve  an 
alerting  function.  A  specific  signal. 
possibly  one  that  sweeps  across  several 
frequencies,  could  alert  nearby  police 
cruisers  or  truckers.  Alternatively, 
citizens  could  provide  location  and 
direction  to  police  which,  if  capable  of 
responding,  could  investigate. 

One  of  the  pervasive  problems  faced 
by  interlock  manufacturers  is  to  design  a 
device  that  finds  a  compromise  between 
sophistication  and  affordability.  The 
main  problem  of  program  evaluators  is 
to  honestly  evaluate  a  BAUD  program  as 
it  exists,  not  a  program  that  may 
someday  exist. 

At  this  early  phase  in  the 
development  of  BAUD  technology,  if  the 
marriage  of  the  device  and  the  program 
to  monitor  the  device  is  not  thoughtfully 
conceived  and  controlled,  the  future  of 
the  technology  may  be  forestalled,  and 
the  possiblity  of  a  technical  monitoring 
approach  to  alcohol-involved  highv*  ay 
safety  risks  abruptly  ended.  The 
specification  will  need  to  evolve  to  a 
more  ideal  state  if  the  BAUD  devices 
and  monitoring  programs  of  today  can 
be  shovTO  to  warrant  such  additional 
development. 
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Certification  Test  Summary 

Section 

Test  description 

BAUD 

Comment/ purpose 

1  1  1  T 

Accuracy  Tests 

tor  Safety  Specification — Unstressed 

A.B 

Unstressed  criterion  is  90%  accuracy  at  .01%  w/v  above 

setpoint;  20  tests,  5  18  must  kick. 

1  1  2T 

Accuracy  Tests 

for  Safety  Specification — Stressed 

A.B 

Stressed  critenon  is  90%  accuracy  at  .02%  w/v  above 

setpoint;  20  tests,  >  18  must  lock. 

1.2.T 

Breath  Samplrng _ 

A.B 

Minimum  sample  of  1  5  L 

1  3T 

CalrtKation  Stab 

ilitv 

A.B 

Shan  be  last  test  in  the  series,  use  daily  for  duration  jd  to 

10  weeks.  Test  according  to  1I1.12T  at  end,  then 
recaiibrate  and  test  with  n  •  1  ■  1  T. 

1.3.1.T 

Lockout  Evalual 

ion 

A,B 

BAUD  must  lockout  rf  not  s€<-y-iced  by  7  days  after  recom- 

mended service  interval 

1  4T 

Power                          

A.B 

11  and  16  VDC  test  followed  by  H  I.I.2.T. 

1  51  T 

Temperature  Ri 

knoes                       

A,B 

Test  according  to  H  1.1.2.T  at  -40  'C.  -20  'C,  -i-70  'C, 

-H85-C. 

1.5.2.T 

Temperature  Extremes,  -40  *C  arxl  +85  "C - 

A.B 

Test  for  marnifacturer  recomneoded  exceptions  to  meeting 
the  specification  in  extreme  conditions 

1.6.1.T 

Vrljration  1 _ 

A 

10  to  30  to  10  Hz,  5  min.,  .76mm  dispiacenent. 

1.6.2  T 

Vibratioo  2 

B 

30  to  60  to  30  Hz.  5  min.,  .38mm  displacement 

1.6  3.T 

vacation  3 

A.B 

As  above,  3  directions. 

1  64T 

Vibration  4                                 . „ 

A.B 

Test  by  K  I.I.2.T. 

1.65.T 

Post  shake  inspectioo „ 

A.B 

Search  for  damage. 

« 

Sec 

1.7.T 

1.8.1.1.T 

1  8  1.2.T 

18.2.1.T 

1.8.2.2.T    , 

1.8.2.3.T 

1.9.T 

1.10.T 

2.1. 1.T 

e.1.2.T 

2.2.T 

2.3.T 

2.4.1. T 

24.2.T 

2.4.3.T 

2.5.T 

2.6.T 

3.1. T 

3.2.T 

3.3.T 

3.4.T 

3.5.T 
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Appendix  A— Cv 

D'^tiiued 

Section 

Test  description 

BAUD 

Comment/ purpose 

1.7.T- 

RFI/EMI 

A.B 

S  cm  from  irvvehicle  appliance,  lest  with  f  1.1  ^.T. 

1.8.1. 1.T 

Tampenng  tower  loss « 

A.B 

Test  for  irrterrupt  detection. 

I8.1.2.T 

Tampering/Circuit 

AorB 

Test  for  hotwire  or  push  start  detection  ability  on  an 

Installed  device. 

I.8.2.1.T 

Circufnvention/f4on-human  sample 

A.B 

80%  correct  critenon,  test  with  f  I.I.2.T. 

1.8.2^.T    , 

Cifcumventiofi/ Filtered  samples 

A.B 

80%  correct  criterion,  test  »»ith  |  I.I.2.T. 

1.8A3.T 

Circumvention/Rolling  Retest 

AorB 

Test  to  determine  retest  corxttions  fuHM  criteria  of  1)  retest 

interval.  2)  failed  kxkout  in  5  days. 

1.9.T 

Sample  free  restart „ „_ „ 

A.B 

Test  internal  timer. 

1.10.T 

Daia  reco'^er „ 

A.B 

Evaluate  output 

2.1.1.T 

Accu'ac,  ■  -ecision  for  Utility  Specificatior>— Unstressed 

A,  B 

Basic  criterion  is  90%  correct  pass  for  .01%  w/v  below 
setpoint  20  tests,  18  or  mora  must  not  kx*. 

8.1.2.T 

Stressed  Utility  Tests 

n/a 

Uq  tests  proposed,  if  rteeded  recommerxl  .02%  below 

aetpoint  at  90%  accuracy  criteriort 

2.2.T 

Clearance  Rate  Test ~ _ 

A,B 

Reset  time  after  .05%w/v. 

2.3.T 

Warm  Up  Test „ 

A.B 

Time  to  ready  at  -20  'C,  also  see  test  1 1.5.I.T. 

2  4.1.T 

Display  readability 

A/B 

Note. 

24.2.T 

Display  user  feedback 

A/B 

Note. 

24.3.T 

Display  warnings i. 

A/B 

Note. 

2.5.T 

Low  tpmo^rgrtjrp  DrOViSiOfiS  

A/B 

of  f  1.1. T  not  met  -40  "C. 

2.6.T 

Altitude 

A/B 

Warn  user. 

3.1. T 

BrAC  readout 

A/B 

Optiorfal. 

32.T 

Sample  acceptability 

A,B 

Optional. 

3.3.T 

Smoke „ 

A.B 

Optional. 

3.4.T 

Dust 

A,B 

Optional. 

3.5.T 

Alert  Conditions 

A.B 

Optkxial. 

.•Xppendix  B 
Equipment  List 

1.  Simulators,  such  as  National  Draeger 
Mark  IIA  or  comparable,  must  be  used  with 
care  to  avoid  problems  due  to  condensation 
in  transfer  lines  and  to  prevent  overpressure 
effects  They  shall  not  be  exposed  !o 
tempe'-aiures  beiow  about  20°C  or  above 
34'C  except  for  momentary  use.  Guidelines 
for  preparation  of  alcohol  solutions  are 
a\ailable  from  the  National  Safety  Council's 
Committee  on  Alcohol  and  Other  Drugs.  444 
North  Michigan  Avenue.  Chicago,  Illinois 
fi061 1 

2,  The-mome'ers  must  be  traceable  to  the 
National  Institute  of  Standards  and 
Technology  INIST).  The  thenriompter  used  for 
.•.''jecKing  the  simulator  sho'.l  he  r('rid>v>ip  to 
OlX. 

3  Alcohol,  ethanol,  shall  be  US-P  reagent 
quality  absolute  or  N'IST  Standard  Reffrmcr 
Material 

4  Temperature  Ctonider,  such  as 
Thermotron  FM35  CUM.  may  be  walk  m  type 
cf  bench  top  'ype 


5.  Shake  Table  must  be  capable  of 
vibrating  load  of  about  4.5  kg  (10  lb)  through 
the  specified  schedule.  It  shall  be 
programmable. 

6.  DC  power  supply,  such  as  Hewlett 
Packard  6023  A  or  comparable,  must  be  able 
to  deliver  the  range  of  automotive  voltages 
specified. 

7.  Air  syringes,  one  IL  and  one  3L  for  one 
class  of  spirometric  measures. 

8.  Spirometer,  approximately  9L  capacity. 

9.  Leak-tight  box,  for  collecting  vented  air 
shall  be  large  enough  to  accommodate  BAIID 
and  be  fitted  with  suitable  connections  for 
spirometer,  mouthpiece,  and  power  to  BAIID 
Similarly  outfitted  plastic  bag  may  be  used  if 
satisfactory  seal  and  operation  can  be 
demonstrated  using  the  air  syringe  and 
spirometer. 

10.  Evidential  breath  tester,  such  as  CMI 
Intoxilyzer  (infrared)  and  Lion  Alcometer 
SD-2  (fuel  cell).  Both  types  may  be  desirable 
smre  the  peak  accuracy  ranges  differ. 

11.  Hoses,  flexible,  various  diameters. 


12.  Glassware,  class  A  volumetric  for 
preparation  of  alcohol  solutions. 
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Ninth  Meeting  of  the  Motor  Vehicn- 
Safety  Research  Advtsor>  Comn-vttee 

agency:  .National  iiignway  iratni; 
Administration  (NHTSA).  DOT. 

ACTION  Meeting  announcement. 

summary:  This  notice  announces  the 
ninth  meeting  of  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 
(MVSRAC).  The  Committee  was 
established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  to  obtain  independent 
advice  on  motor  vehicle  safety  research. 
At  this  meeting  the  Committee  will 
discuss  trauma  data  linkage  with  the 
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S'ates,  special  accident  investigations, 
and  door  latch  integrity  A  status  report 

on  the  recent  activities  of  the  Heavy 
Trjck  Subcommittee  and 
reco.T.mendations  of  this  Subcommittee 
regarding  the  evaluation  of  heavy 
vehicle  brake  system  performance  will 
also  be  presented. 

DATE  AND  TIME;  The  meeting  is 

scheduled  to  begin  at  lCh30  a.m.  on 
Tuesday.  Apr.l  28, 1992.  and  conclude  at 
4  p  rr..  that  afternoon. 
ADDRESSES;  The  meeting  will  be  held  in 
rcom  8334  of  the  U.S.  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventh  Street.  SW. 
Washington.  DC 

suppijEmemtary  information;  In  May 
igs".  the  Motor  Vehicle  Safety  Research 
Advisory  Comrr.ittee  was  estabhshed. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  source  of  ideas 
for  motor  vehicle  safety  research.  The 
MVSRAC  will  provide  information. 
advice,  and  recommendations  to 
NHTSA  on  matters  relating  to  motor 
vehicle  safety  research,  and  provide  a 
forum  for  the  development. 
consideration  and  communication  of 
motor  vehicle  safety  research,  as  set 
forth  in  the  NfV'SRAC  Charter. 

The  meeting  is  open  to  the  public,  but 
attendance  may  be  limited  due  to  space 
availability.  Participation  by  the  public 
will  be  determined  by  the  Committee 
ChairTT.an. 

A  public  reference  file  (Number  88-01) 
has  been  established  to  contain  the 
products  of  the  Committee  and  will  be 
open  to  the  pubhc  during  the  hours  of 
9:30  a.m.  to  4  p.m.  at  the  National 
Highway  Traffic  Safety  Administration's 
Technical  Reference  Division  in  room 
5108  at  400  Seventh  Street.  SW., 
Washington.  DC  20590,  telephone:  (202) 
366-2-68 
FOR  FURTHER  INfORMATlON  CONTACT; 

Mi-y  Coy^e,  Office  of  Research  and 
Df.i-Dpnent.  400  Seventh  Street  SW.. 
roon  6206.  Washington.  DC  20590, 
telephone:  (202)  366-5926. 

Issued  on:  April  1, 1992.  I 

George  L  Parker, 

Chairman.  Motor  Vehicle  Safety  Research 
Advisory  Committee. 
[FR  Doc,  9:--3":  Filed  4-5-92;  8:45  am] 

BILUMQ  CODE  49  lO-W-M 


(Docket  No.  91-36;  Notic*  2]  I 

Determination  that  Nonconforming 
1989  Mercedes-B«n2  230TE  Passenger 
Cars  are  Eligible  for  Importation 

AGENCY;  National  Highway  Traffic 
Sdfe'y  Administration  INlfTSA).  DOT. 


action:  Notice  of  determination  by  the 
Administrator,  NHTSA  that 
nonconforming  1989  Mercedes-Benz 
230TE  passenger  cars  are  eligible  for 
importation. 

summary:  This  notice  announces  the 
determination  by  the  Administrator  of 
NHTSA  that  1989  Mercedes-Benz  230TE 
passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  that 
was  certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  they  are  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  determination  is  effective  as 
of  the  date  of  its  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayier.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  (the 
Act),  a  motor  vehicle  that  was  not 
originally  manufactxired  to  conform  to 
all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31. 1990,  unless  NHTSA 
has  determined: 

"(I)  That  the  motor  vehicle  *  *  *  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  [of  the  Actj 
and  of  the  same  model  year  *  *  *  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  *  *  *  ." 

Petitions  for  eligibility  determinations 
may  be  submitted  by  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CPT^  part  592. 
After  it  receives  a  petition.  NliTSA 
publishes  notice  in  the  Federal  Register 
to  solicit  comments  from  interested 
members  of  die  public.  Following  close 
of  the  comment  period.  Ntfl  SA  reviews 
the  petition  and  comments,  and 
publishes  its  determination  in  the 
Federal  Register. 

G&K  Automotive  Conversion,  Inc  of 
Anaheim,  California  (Registered 
Importer  No.  R-00-007)  petitioned 
NHTSA  for  a  determination  that  1989 
Mercedes-Benz  230TE  (Model  ID 


124,083)  passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NTTTSA  published  notice  to  solicit 
public  comments  on  the  petition  on 
August  22, 1991  (56  FR  41719). 

As  stated  in  that  notice,  G&K  claimed 
in  its  petition  that  the  1989  Mercedes- 
Benz  230TE  Is  substantially  similar  to 
the  1989  Mercedes-Benz  300TE  (Model 
ID  124.090),  and  it  submitted  information 
indicating  that  Mercedes-Benz  of  North 
America  offered  the  1989  Mercedes- 
Benz  300TE  for  sale  in  the  United  States. 
This  model  was  manufactured  by 
Daimler-Benz  A.G.  and  was  certified  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards.  The 
petitioner  alleged  that  the  300TE  and 
non-conforming  230TE  model  vehicles 
differ  "mainly  in  engine  size  and  minor 
options  which  go  with  it." 

CAK  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  1989  model  230TE.  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  the  1989  model 
300TE,  or  is  capable  of  being  readily 
modified  to  conform  to  those  standards. 

Specifically,  G&K  asserted  that  the 
noncertified  230TE  is  identical  to  the 
certified  300TE  with  respect  to 
compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence,  etc., 

103  Defrosting  and  Befogging  Systems. 

104  Windshield  Wiping  and  Washing 
Systems.  105  Hydraulic  Brake  Systems. 
106  Brake  Hoses,  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires.  113 
Hood  Latch  Systems.  116  Brake  Fluids. 
124  Accelerator  Control  Systems.  201 
Occupant  Protection  in  Interior  Impact. 
202  Head  Restraints.  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearv.-ard  Displacement.  205 
Glazing  Materials.  206  Door  Locks  and 
Door  Retention  Components.  207 
Seating  Systems.  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages.  21\  Wheel  Nuts.  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention.  218  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

G&K  also  claimed  that  the  1989  model 
230TE  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 
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Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment,  [a] 
Installation  of  US.-model  headlamp 
assemblies  and  front  sidemarkers;  (b) 
installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rean-iew  Mirrors: 
Replacement  of  the  passenger's  outside 
rear  view  mirror,  which  is  convex  but  is 
not  permanently  marked  with  the 
statement  "Objects  in  mirror  are  closer 
than  they  appear." 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number  Installation  of  a 
VIN  plate  that  can  be  read  from  the  left 
windshield  pillar,  and  a  VIN  reference 
label  on  the  edge  of  the  door  or  latch 
post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  Installation  of  a  seat  belt 
warning  buzzer. 

Standard  No.  214  Side  Door  Strength: 
Installation  of  reinforcing  beams. 

Standard  No.  301  Fuef System 
Integrity.  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  and  the  evaporative  emissions 
collection  canister. 

Additionally,  G&K  stated  that  the 
bumpers  on  the  1989  model  230TE  must 
be  reinforced  to  comply  with  the  Bumper 
Standard  found  in  49  CFR  part  581. 

One  comment  was  received  in 
response  to  the  notice,  from  Mercedes- 
Benz  of  North  America.  Inc.  ("MBNA"), 
the  U.S.  subsidiary  of  the  vehicle's 
original  manufacturer.  MBNA  stated 
that  it  "strongly  urges  the  agency  to 
deny  the  petition."  MBN.A 
acknowledged  that  in  some  instances 
the  230TE  can  be  "easily  modified"  to 
conform  to  Federal  standards,  but 
asserted  that  other  m.odifications  will 
require  substantial  changes  to  the 
vehicle's  structural  components.  It 
presented  arguments  with  respect  to 
many  of  the  Federal  standards.  NffTSA 
invited  G&K  to  comment  on  these 
arguments.  The  discussion  below 
presents  MBNA's  opinions,  and  G&K's 
responses: 

Standard  No.  103:  MBNA  took  issue 
with  G&K's  assertion  that  the 
windshield  defogging  and  defrosting 
systems  are  identical  in  the  230TE  and 


300TE.  N-IBNA  stated  that  three  different 
such  systems  are  available  on  the  230TE 
worldwide,  and  that  only  one  of  these, 
the  automatic  climate  control  system 
placed  in  U.S.  market  cars,  is  certified  to 
meet  the  standard.  In  response,  G&K 
stated  that  its  model  is  equipped  with 
this  automatic  climate  control  system. 

Standard  No.  105:  MBNA  stated  that 
the  230TE  does  not  have  the  required 
brake  warning  indicator  lamp  check 
function,  requiring  replacement  of  the 
instrument  wiring  and  control  circuits. 
G&K  responded  that  the  indicator  lamp 
circuit  is  easily  modified  at  low  cost  to 
check  the  lamp  function  by  turning  the 
key  to  the  "on  '  position  before 
activating  the  ignition. 

Standard  No."  106:  MBNA  stated  that  it 
has  no  replacement  hoses  that  comply 
with  the  standard  available  as  a  spare 
part  for  the  230TE  because  of  the 
differences  between  that  vehicle  and  the 
U.S.  model  300TE.  In  response.  G&K 
advised  NHTSA  that  it  has  examined  a 
sample  230TE  in  its  shop  and  found  it  to 
be  equipped  with  hoses  that  bear  the 
"DOT"  symbol,  signifying  compliance 
with  this  standard. 

Standard  No.  108:  MBNA  states  that 
the  wiring  harness  of  the  230TE  does  not 
ha\'e  the  capability  to  illuminate  the 
side  marker  lam^ps  and  the  high  mounted 
stop  lamp,  and  that  major  changes  in  the 
vehicle's  wiring  will  therefore  be 
necessary  for  compliance.  In  response, 
G&K  stated  that  only  minor  changes 
must  be  made  in  the  existing  wiring 
harness  to  illuminate  these  additional 
lamps. 

Standard  No.  109:  MBNA  stated  that 
although  the  tires  on  the  230TE  may  be 
marked  with  the  "DOT"  symbol,  the 
requirements  of  part  574  Tire 
Identification  and  Record  Keeping  have 
not  been  met  with  respect  to  these 
vehicles.  G&K  responded  that  as 
registered  importer,  it  preforms  the  tire 
record  keeping  functions  required  under 
part  574. 

Standard  No.  208:  MB.NA  stated  that 
the  US.  certified  model  300TE  that 
petitioner  claims  is  substantially  similar 
to  the  230TE  is  designed  to  meet  the 
standard  only  through  the  use  of  a 
supplemental  restraint  system  that 
includes  a  driver  side  air  bag  and  other 
components.  MB.NA  further  stated  that 
the  230TE  does  not  meet  the  passive 
restraint  requirements,  and  that  the 
structural  and  component  modifications 
that  would  be  necessary  for  it  to  do  so 
would  be  so  significant  that  they 
disqualify  the  230TE  from  importation. 
G&K  responded  that  because  the  230TE 
to  which  its  petition  pertains  is  a  1989 
model  year  vehicle,  there  is  no 
requirement  that  it  be  equipped  with 
passive  restraints. 


Standard  No.  210:  MBNA  stated  that 
the  model  230TE  has  a  different  seat 
location  to  anchorage  relationship  than 
the  U.S.  model  300TE  and  that  this 
relationship  cannot  be  determined 
without  "H"  point  measurements  and 
detail  drawings  which  are  not  available 
outside  of  Germany.  As  a  consequence, 
MBNA  asserted  that  the  230TE  cannot 
be  readily  modified  to  meet  this 
standard.  G&K  responded  that  it  has 
compared  the  body  parts  of  the  two 
vehicles  containing  the  seat  belt 
anchorages  and  found  them  to  be 
identical.  It  further  characterized 
MBNA's  argument  regarding  this  matter 
as  being  vague,  and  challenged  that 
company  to  present  crash  test  data 
showing  the  effect  that  the  asserted 
differences  in  the  seat  belt  anchorages 
in  the  two  vehicles  would  have  on 
vehicle  safety  in  the  United  States. 

Standard  No.  302:  MBNA  stated  that 
the  230TE  is  equipped  with  upholstery 
which  MBNA  has  not  tested  for 
compliance  with  the  standard.  MBNA 
further  stated  that  contrary  to  G&K's 
initial  claim,  the  German  DIN  standard 
to  which  the  upholstery  conforms  is  not 
identical  to  the  U.S.  standard  because  it 
does  not  specify  a  maximum  bum  rate. 
G&K  responded  that  it  consistently 
monitors  interior  materials  for 
fiammability  in  cars  that  it  modified 
and,  when  compliance  appears 
questionable,  it  treats  the  material  with 
fire  retardant.  G&K  further  stated  that 
the  DIN  standard  does  not  specify  a 
maximum  bum  rate  because  DIN 
officials  disagreed  with  the  wording  of 
the  U.S.  standard  with  respect  to  this 
issue  on  the  theory  that  "most  anything 
will  bum  when  subjected  to  a  high 
enough  temperature." 

MBNA  finally  noted  that  G&K  failed 
to  address  whether  the  230TE  meets  the 
requirements  of  the  theft  prevention 
standard  found  in  49  CFR  part  541.  G&K 
responded  that  these  requirements  have 
no  bearing  on  whether  the  230TE  is 
eligible  for  importation. 

NHTSA  has  reviewed  each  of  the 
issues  that  MBNA  has  raised  regarding 
G&K's  petition.  NHTSA  believes  the 
additional  of  symbols,  warning  light 
indicators,  and  side  marker  lamps  to  be 
relatively  simple  modifications,  as  they 
have  been  performed  on  thousands  of 
nonconforming  vehicles  imported  over 
the  years.  As  a  consequence,  the  230TE 
appears  to  be  readily  capable  of  being 
conformed  to  meet  Standards  105  and 
108. 

With  respect  to  Standards  Nos.  103, 
210,  and  302,  MBNA  makes  the 
argument  that  the  230TE  is  different 
from  the  300TE,  and  has  not  been  tested 
or  certified  to  U.S.  requirements.  G&K 
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has  addressed  the  comments  with 
respect  to  each  of  these  standards.  The 
arguments  of  MBN'.\  fall  short  of  a 
convincing  statement  that  the  230TE.  in 
fact,  does  not  comply,  and.  if  this  is  the 
case,  that  the  noncomphant  state  is  not 
readily  capable  of  bein^  transfonned 
into  a  compliant  one.  Agency  experience 
with  a  wide  variety  of  Mercedes-Benz 
models  indicates  that  the  requirements 
of  these  standards  can  be  easily  met  by 
most  vehicle  modifiers,  either  by 
providing  proof  that  the  components  or 
assemblies  in  question  are  identical  to, 
cr  provide  Lhe  performance  of.  these 
found  in  complying  vehicles,  or  by 
modifying  those  items  to  meet  these 
requirements. 

As  for  Standard  No.  106,  MBNA  avers 
that  complying  replacement  brake  hoses 
are  not  available  for  the  230TE.  and 
because  of  this  the  vehicle  is  not 
substantially  similar  and  cannot  be 
readily  modified  C&K  s  mspection  of 
the  vehicle  indicates  that  the  vehicle  is 
already  equipped  with  brake  hoses  that 
bear  the  DOT  symbol  Therefore,  the 
question  of  its  capability  of  being 
modified  does  not  arise.  It  is  irrelevant 
to  the  Administrator's  determination 
whether  replacement  brake  hoses  are 
available  through  authorized  Mercedes- 
Benz  spare  parts  departments. 

MBN.A's  Views  with  respect  to 
Standard  No.  109  are  that  the 
requirements  of  part  574  are  not  met. 
This  argument  is  irrelevant  as  G&K 
notes,  it  ignores  the  fact  that  Standard 
No.  109  imposes  no  recordkeeping 
requirement  on  the  petitioner. 

MBNA  reserves  its  principal  objection 
to  petitioners  arguments  with  respect  to 
Standard  No.  208.  It  argues  that  the 
petitioner  must  certify  compliance  to  the 
automatic  restraint  requkementa  of  the 
standard,  and  that  this  potential 
modification  is  so  significant  that  it 
disqualifies  the  vehicle  from 
importation.  MBNA  bases  its  argiiment 
on  the  premise  that  the  petitioner  is 
required  to  conform  a  substantially 
similar  vehicle  to  the  standards  in  a 
manner  identical  to  the  vehicle  being 
compared.  NHTSA  disagrees  with  this 
approach.  All  that  the  petitioner  is 
required  to  do  is  to  bring  the  230TE  into 
compliance  with  Standard  No.  208  as  it 
was  in  effect  when  the  vehicle  was 
manufactured.  Thus,  it  is  legally 
acceptable  for  petitioner  to  argue  that 
the  230TE  is  readily  capable  of 
conformance  to  the  non-automatic 
restraint  specifications  of  Standard  No. 
208.  NHTSA  notes,  however,  that  its 
views  pertain  to  the  individual  230TE  as 
the  subject  of  a  petition,  and  that  were 
the  registered  importer  to  be  the 
importer  of  record  for  quantities  of  1989 


230TE8.  a  percentage  of  them  would 
have  to  be  equipped  with  automatic 
restraints  in  accordance  with  Standard 
No.  208  as  it  was  in  effect  at  the  time  the 
vehicles  were  manufactured. 

In  addition  to  the  argimients  with 
respect  to  the  specific  standards.  MBN.A 
presented  two  general  views  that 
NHTSA  deems  worthy  of  addressing 
The  first  of  these  is  the  remark  that 
modifications  would  be  required 
affecting  structural  changes  "that  if  done 
to  a  U.S.  certified  vehicle  would  require 
recertification  under  NHTSA  regulations 
governing  vehicle  alterers."  MBNA 
appears  to  equate  this  with  a  lack  of 
capability  of  ready  modification. 
Second,  it  states  that  because  the  230TE 
is  manufactured  for  many  markets  other 
than  the  U.S.  "it  is  impossible  for 
NHTSA  to  make  an  engineering 
determination  that  the  vehicle  is 
substantially  similar  without  knowing 
for  what  country  it  was  produced",  and 
accordingly,  any  positive  finding  "must 
be  hmited  to  the  country  where  the 
original  vehicle  analyzed  by  NHTSA 
was  purchased." 

As  noted  in  its  analyses  of  MBNA's 
arguments  with  respect  to  specific 
standards,  NHTSA  has  found  some  of 
the  commenta  speailative,  and  others 
unpersuasive.  Further,  it  does  not  agree 
with  either  of  MBNA's  general 
arguments.  Recertification  of  a  vehicle  is 
required  by  an  alterer  whose  activities 
go  beyond  "in  addition,  substitution,  or 
removal  of  readily  attachable 
components  such  as  mirrors  or  tire  and 
rim  assembles  or  minor  finishing 
operations  such  as  painting  *  *  *."  There 
is  nothing  in  the  legislative  history  of  the 
1988  Amendments  that  equates 
capability  of  ready  conversion  with 
readily  attachable  components.  For 
example,  given  the  complexity  of 
contemporary  headlighting  and  aiming 
systems,  it  is  debatable  whether  such 
are  "readily  attachable  components", 
yet  NHTSA  views  conversion  of  a 
vehicle  from  one  headlighting  system  to 
another  as  one  which  is  readily  capable 
of  conformance.  Finally,  MBNA 
overlooka  the  requirement  that 
registered  importers  must  certify  to  the 
Administrator  that  the  vehicles  they 
process  have  been  brought  into 
compliance  with  the  standards. 

Nor  does  NHTSA  believe  that  it  is 
"impossible"  to  make  engineering 
determinations  without  knowing  for 
what  coimtry  a  vehicle  was  produced.  It 
believes  that  all  models  within  a  line  are 
substantially  similar  In  structural  design 
regarding  integrity  of  the  body,  chassis, 
and  seating.  It  further  finds  petitioner  s 
arguments  persuasive  that  the  1989 
230TE  is  capable  of  being  readily 


converted,  within  the  meaning  of  the 
statute,  to  conform  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

MBNA  also  argued,  with  respect  to 
part  541 — Theft  Prevention  Standard, 
that  Model  W124  is  classified  by 
NHTSA  as  a  "high  theft  line",  and  that 
the  registered  importer  must  therefore 
inscribe  the  VIN  on  14  vehicle  parts  of 
every  230TE  imported.  This  remark  is 
inaccurate  because  the  W124  has  not 
been  per  se  classified  as  a  high  theft 
line.  Models  within  that  line  such  as  the 
260E  do  bear  this  classification,  but  no 
designation  has  been  made  of  the  230TE. 
To  the  extent  that  MBNA  seeks  to 
include  the  230TE  under  the  W124 
umbrella,  it  would  appear  to  admit  that 
the  230TE  has  the  same  body  and 
chassis,  or  is  otherwise  similar  in  design 
within  the  meaning  of  "line"  as  that 
term  is  defined  part  541,  Compliance 
with  part  541  is  irrelevant  to  vehicle 
eligibility  determinations.  Part  541  is 
outside  the  requirements  of  the  Federal 
Motor  Vehicle  Safety  Standards  and  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act,  and  the  capability  of 
compliance  with  its  requirements  has  no 
legal  bearing  on  a  determination  of 
whether  the  230TE  is  capable  of  ready 
conversion  to  safety  standards. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  adm.issible 
under  any  final  determination  must 
indicate  on  the  Form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating  that 
the  vehicle  is  eligible  for  entry.  VSP  *2 
(Model  ID  124.083)  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  notice  of  final 
determination.  In  the  Notice  of  Final 
Determination  that  it  published  on 
September  26, 1991  (56  FR  48816)  for  the 
1988  Mercedes  Benz  230E,  NHTSA 
identified  the  vehicle  eligibility  number 
for  that  vehicle  as  "VSA  *66.'  That 
number  (in  the  middle  column  of  page 
48819)  was  in  error,  and  should  be 
corrected  to  read  "VSP  »1  (Model  ID 
124.023)." 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregomg,  NHTSA  hereby  determines 
that  a  1989  Mercedes-Benz  230TE 
(Model  ID  124.083)  is  substantially 
similar  to  a  1989  Mercedes-Benz  300TE 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
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applicable  Federal  rr^otor  vehicle  safety 
standards. 

.\uthority  1,5  l"  S.C,  1397lf  i(.3)(,Aj[;  H'lj  and 
iC)hiil:  49CfTR  593  8:  delegation  of  authonty 
a'  49CrR:50and  SOI  8, 

issued  on;  .April  1    1992. 
)erry  Raiph  Curry, 
AdmuusUator 

(FR  Doc.  92-:'920  Fiied  4-6-92.  bAb  arr.j 
BrtUMC  COOC  <»1(>-S»-«I 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date;  March  31. 1992. 

The  Department  of  Trcasurv"  has 
submitted  the  following  public 
information  collection  requirenienli'sj  !o 
0MB  for  review  and  clearance  under 
the  Paperw'ork  Reduction  Act  of  1980, 
P\jbhc  Law  gfr-Sll.  Conies  of  the 


suhmiSiSiGnf?)  may  be  oiilamed  i:y 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
mf urmation  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
end  to  the  Treasury  Department 
Clearanre  Offioer,  Depai-'mn-  :  f  the 


Treasury,  rov)r 
15(X}  Pennpy! 
U"asti!n>;ton. 


:-l  1-e. 
ania  ,A\Tr 


n  Li  e 


'\nnex, 


ir.lemal  Revenue  Service 

0MB  Number  154>J«^'.  = 

Regulation  ID  Number.  lA-146-ei 
f:r;ai: 

Type  of  RfM('-t^'  Extension. 

Tjtie:  Installment  Method  Reporting 
by  Dealers  in  Personal  Property;  Change 
From  Accrual  to  Ir-'aiiment  Mi  'hod 
Reporting 


char 


he  t'le 


,e  t.  -h. 


Tnfc,  'f  gulations 
-     t  J  Ff    n  which  dealers 

p  "v  r  <.\  adopt  or 


nil 


t  thod  of 


fif  roantmg  fn  m  another  method  of 
accounting. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimcted  Number  of  Responses: 
50.000. 

Estimated  Burden  Hours  Per 
Respondent:  1. 

Frequency  of  Response:  Other  (on 
occasion). 

Estimated  Total  Reporting  Burden: 
50,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Mile  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
1  (1*  k   HoQand, 

iJi  pa nmerttaJ  Reports  Management  Officer. 
[FR  Doc.  92-?938  Filed  4-6-92;  &45  am] 
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Vol.  57,  No.  67 
Tuesday,  April  7,  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L  94-409)  5  U.S.C.   552b(e)(3). 


FARM  CREDIT  AOMINiSTRATtON 

Fdrm  Credit  Administration  Board; 
Regular  Meeting 

agency;  Farm  Credit  Administration. 

summary:  Notice  is  hereby  given. 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of  the 
forthcoming  regular  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 

DATE  AND  TIME:  The  Special  meeting  of 
•      I)    -.-  ;  .-    .be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  April  9, 1992,  from 
10:00  a.m.  until  such  time  as  the  Board 
may  conclude  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 

i 

Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board,  (703) 
883-4003,  TDD  (703)  883-4444. 

ADDBESSES:  Farm  Credit 
Administration.  1501  Farm  Credit  Drive. 
McLean,  Virginia  22102-5090. 
supplemektar*  \h'qp'.'>i>-\oh:  Parts  of 
iftis  meeting  oi  the  Bcara  vVill  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  The  matters  to  be 
considered  at  the  meeting  are: 
Open  Session  I 

A.  New  Business 

1.  Regulations 

a.  Update  on  Negotiated  Rulemaking  Cor 
the  Assessment  Regulations: 

b.  Regulations  on  Nondiscrimination  in 
Lending  (Final); 

2.  Prior  Approvals. 

a.  CoBank  Financially  Related  Services. 
Closed  Session* 
A.  New  Business 
1.  Enforcement  Actions 

Dated:  .^pril  3, 1992. 
Ci.-'s  M    Knderson, 

Secre:ar}:  Farm  Credit  Administration  Board. 
[FR  Doc.  92-6114  Filed  4-3-92;  2:10  pm) 

BILLINQ  C00€  S705-01-M 

FEDERAL  COMMwN. CATIONS  fC  V»,»'SS  O'-i 

FCC  To  Hold  Open  Commission 
Meeting,  Thursday,  April  9, 1992 


'Session  closed  to  the  public- 
to  5  U.S.C.  55b(c)(8)  and  (9). 


exempt  pursuant 


The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday.  April  9. 1992.  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Street.  NW., 
Washington.  DC. 

Item  No..  Bureau,  and  Subject 

1 — Common  Carrier — Title:  Policies  and 
Rules  Concerning  Local  Exchange  Carrier 
Validation  and  Billing  Information  for  Joint 
Use  Calling  Cards  (CC  Docket  No.  91-115). 
Summary:  The  Commission  will  consider 
adoption  of  a  Report  and  Order  and 
Request  for  Supplemental  Comment 
regarding  the  handling  of  credit  card  calls. 

2 — Common  Carrier — Title:  Billed  Party 
Preference  for  O  -(-  InterLATA  Calls. 
Summary:  The  Commission  will  consider 
adoption  of  a  Notice  of  Proposed  Rule 
Making  concerning  a  petition  filed  by  Bell 
Atlantic  regarding  "billed  party 
preference"  routing  for  certain  operator- 
assisted  calls. 

3 — Common  Carrier — Title:  Policies  and 
Rules  Concerning  Operator  Service  Access 
and  Pay  Telephone  Compensation  (CC 
Docket  No.  91-35).  Summary:  The 
Commission  wrill  consider  adoption  of  a 
Second  Report  and  Order  prescribing  a 
compensation  amount  and  mechanism  for 
competitive  pay  telephone  owners  that 
originate  interstate  access  code  calls. 

4 — Private  Radio — Title:  Amendment  of  Part 
90  of  the  Commission's  Rules  Pertaining  to 
End  User  and  Mobile  Licensing  Information 
(RM-7407  and  RM-7749).  Summary:  The 
Commission  will  consider  adoption  of  a 
Notice  of  Proposed  Rule  Making  regarding 
end  user  lists  and  mobile  licensing 
modification  matters. 

5— Private  Radio — ^Title:  Amendment  of  Part 
90  of  the  Commission's  Rules  to  Eliminate 
Separate  Licensing  of  End  Users  of 
Specialized  Mobile  Radio  Systems. 
Summeiry:  The  Commission  will  consider 
adoption  of  a  Notice  of  Proposed  Rule 
Making  concerning  whether  to  eliminate 
end  user  licensing  and  certain  reporting 
requirements  for  Specialized  Mobile  Radio 
Systems. 

6 — Managing  Director  Private  Radio — Title: 
Amendment  of  Parts  1,  2,  21  and  74  of  the 
Commission's  Rules  Governing  Use  of  the 
Frequencies  in  the  2.1  and  2.5  GHz  Bands 
(RM-7909).  Summary:  The  Commission  will 
consider  adoption  of  a  Notice  of  Proposed 
Rule  Making  concerning  the  processing  of 
applications  for  use  of  frequencies  in  the 
Multipoint  Distribution  Service. 

7 — Mass  Media  Office  of  Elngineering  and 
Technology — ^Title:  Advanced  Television 
Systems  and  Their  Impact  upon  the 
Existing  Television  Broadcast  Service  (MM 
Docket  No.  87-268).  Summary:  The 
Commission  will  consider  adoption  of  a 
Second  Report  and  Order  and  Further 
Notice  of  Proposed  Rule  Making 


concerning  implementation  of  advanced 
television  broadcasting  service  in  this 
country. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Steve  Svab,  Office  of  Public  Affairs, 
telephone  number  (202)  632-5050. 

Issued:  April  2. 1992. 
Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 
[FR  Doc.  92-8014  Filed  4-3-92;  10:03  am] 

BILUNG  CODE  6712-01-M 

OPTARTMENT  OF  ENERGY 

FEDFRAL  ENERGY  REGULATORY 
COMMiSSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  94-409).  5  U.S.C.  552b: 
DATt  AND  TIME:  April  8, 1992, 10:00  a.m. 
PLACE:  b25  North  Capitol  Street,  N.E.. 
Room  9306.  Washington,  D.C.  20426. 

STATUS;  Op"1 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note — items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 

iNFOOMATiONi  Lris  D  Cashell,  Secretary. 
Telephone  (202)  208-0400.  For  a 
recording  listing  items  stricken  from  or 
added  to  the  meeting,  call  (202)  208- 
1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro,  956th  Mpftir  k— 
April  8,  1992.  Regular  .Meeting  (10-00  am  ) 

CAH-1. 
Project  No.  7728-015.  Robley  Poml  Hydro 
Partners  Limited  Partnership 
CAH-2. 
Project  No.  9840-007,  Appomattox  River 
Water  Authority 
CAH-3. 
Project  No.  9222-003,  Niagara  Mohawk 
Power  Corporation 
CAH-4. 

Omitted 
CAH-5. 
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G'lliia  Hydro  Partner 
Rancho  Riata  Hydro 


Proiect  No«.  8433-012  and  013.  Town  of 

Londonderry,  Windham,  Wardsboro. 

Dummerston  and  Newfane,  Vermont  ar.d 

Ball  Moiintain  Corp. 
CAH-6. 

Project  No.  321&-016,  City  of  OrrviUe,  Ohio 
Project  No.  4474-024,  Borough  of  Cheswick, 

Pennsylvania  and  Allegheny  Valley 

North  Council  of  Governments 
Project  No.  4675-014,  Borough  of  Charleroi. 

Pennsylvania,  Washington  County  Board 

of  Commissioners,  and  Pennsylvania 

Renewable  Resources,  Inc. 
Project  No.  6901-014.  City  of  New 

Martinsville.  West  Virginia 
Project  No  6902-026.  City  of  New 

Martinsville.  W'est  Virginia 
Project  No.  6939-016,  City  of  lackson,  Ohio 
Project  No,  7041-013,  Potter  Township, 

Pennsylvania 
Project  No.  7307-011,  City  of  Grafton,  West 

Virginia 
Project  Nos.  7568-010  and  7909-011.  County 

of  Allegheny.  Pennsylvania 
F>roject  No.  766O-014.  Borough  of  Pomt 

Marion.  Pennsylvania 
Project  No.  8908-^15,  Borough  of 

Brownsville,  Pennsylvania.  Washington 

County  Board  of  Commissioners,  a.nd 

Pennsylvania  Renewable  Resources.  Inc. 
Project  No.  8990-012.  Noah  Corporation 
Project  No.  904  2.-m, 5 
CAH-7. 
Project  No.  4669-027, 

Partners,  Inc. 
CAH-B. 

Docket  No.  E-9530-004,  Pyramid  Lake 

Paiute  Tnbe  of  Indians  v.  Siena  Pacific 

Power  Company  Prn)ect  Nos  4161-000. 

4162-000  4163-000,  4164-000.  end  64.'i6- 

000.  Sierra  Pacific  Power  Company 
CAH-9. 
Project  ,No.  1417-036,  Central  Nebraska 

Public  Power  and  Irrigation  District 

Project  No.  1835-066,  Nebraska  Public 

Power  District 
CVH-IO. 

Project  Nos,  9086-002  and  021.  Northwest 

Power  Company 

Consent  Agenda — Electric 

CAE-1. 
Docket  Nos.  ER92-143-000  and  EL92-21- 
000,  Florida  Power  &  Light  Companv 
CAE-2. 

Docket  Nos.  ER92-323-a)0  and  ER92'3.: i 

COO,  Appalachian  Power  Companv 
CAE-3. 
Docket  No  E!J?l-2-001.  Northern  States 
Power  Company  (Minnesota)  and 
Northern  States  Power  Company 
(Wisconsin) 
CAE-4. 
Docket  Nos.  ER7d-205-011  and  ER79-150- 
019.  Southern  California  Edison 
Company 
CAF,-5. 

Docket  Nos.  ER92-236~003  and  EL92-13- 
002,  Delmarva  Power  &  Light  Company 
CAE-6. 
Docket  No.  ER92-183-001.  Florida  Pcwrr 
Corporation 
CAE-7, 

Docket  Nos,  ERfl6-^5-()0,?.  ER87-14&-003, 
FJ587-159-002  and  ER87-160-002,  Boston 
Edison  Company 


CAE-8 

Docket  No.  ER91-195-004,  Western 
Systems  Power  Pwil 
CAE-«. 

Docket  No  ER92-33-001   Cincinnati  Gas 
and  EJectric  Company 
C.AF^IO. 
Docket  No  FA6b-~-i-007.  Central  Illinois 
Public  Service  Companv 
CAE-1 1, 
Docket  No  ER9O-1SS-0O2,  Sduth  Carolina 
Elerfnc  ft  Gas  Cnmpanv 

C;\£-12. 

Docket  No  EF92-5171-000,  United  States 
Department  of  Energy— Western  Area 
Power  .Administration  (Salt  Lake  City 
Area  Integrated  F^cjects) 
CAE-1 3 

Docket  No  Fli)0-1 2-000.  Ohio  Power 
Company  v.  American  Municipal  Power- 
Ohio.  Inc.,  City  of  Dover,  Ohio:  City  of 
Orrville,  Ohio,  City  of  St,  Marys.  Ohio; 
and  City  of  Shelby,  Ohio 

Docket  No.  EL81-1-000.  >\merican 
Municipal  Power  Ohio.  Inc..  City  of 
Dover.  Ohio.  Citv  of  Orrviile,  Ohio;  City 
of  Si-  Marys.  Ohio;  Qty  of  Shelby,  Ohio: 
and  City  of  Hamilton,  Ohio  v.  Ohio 
Power  Company  and  -American  Electric 
Power  Company,  Inc. 

Consent  Agenda — Oil  and  Gas 

CAOl 
Docket  No.  RP92-140-000,  Transwestem 
Pipeline  CompHnv 
CAG-2. 

Docket  .No,  RP89-^8^-('16  Tnir'.wf'dem 
Pipeline  Girr.par.v 
CAC^3. 
Docket  Nos,  T,A92-2-31-000,  001  and 
TA91-2-31-007.  Arkla  Energy  Resources, 
a  division  of  Arkla,  Inc. 
CAG-4. 
Docket  Nos.  TA92-1-2-003  and  TQ92-1-2- 
003.  East  Tennessee  Natural  Gas 
Company 
CAG-5. 
Docket  Nos.  RP92-137-000  and  RP92-10&- 
000.  Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-«. 
Docket  No.  RP92-91-00a  Columbia  Gas 
Transmission  Corporation 
CAG-7. 
Dot  ket  No  RW2-139-000,  Northern  Border 
Pipeline  Company 
CAt>~8 
Docket  No  RP91-203-008.  Tennessee  Gas 
Fhpehne  Company 
CAC^H 
Do(  ket  No  Ki'91-21 0-007,  Tennessee  Gas 
Pipeline  Company 
CAG-10 

Docket  No  RlVl -21 2-004,  Stingray  Pipeline 
Company 
CAG-11. 
Docket  Nos  RP92-,'MX)3  and  RPBO-JOB-Ol?, 
et  a/.,  Columbia  Gas  TransmiMicii 
Corporation 
Docket  Nos.  RP92-2-003  and  RP90-107-014. 

et  al;  and 
Docket  No.  RP91-iai-007.  Columbia  Gulf 
Transmission  Company 
C  AG  1.2. 

Omitted 
CAG-13. 


Docket  No  KPn:;-.R3--or'l   TnmklineGai 
Com.pany 
CAG-14 
Docket  No.  RP92-l»-002,  El  Paso  NaWal 
Gas  Company 
CAG-15. 
Docket  No.  RP92-64-001.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-ie. 

Docket  No.  TQ91 -7-24-004.  Equitrans.  Inc. 
CAG-17. 
Docket  Nos.  TA92-1-1 7-002  and  TM82-6- 
17-001.  Texas  Eastern  Transmission 
Corporation 
CAG-ia 

Omitted 
CAG-19. 
Dorke*  Nos.  RP87-62-012,  013.  and  RP8ft- 
4  V  i  Kia,  Pacific  Gas  Transmission 
Com.pany 
CAG-20. 

Omitted 
CAG-21. 

Omitted 
CAG-22. 

Omitted 
CAG-23. 

Omitted 
CAG-24. 
Docket  Na  PL91-2-001,  Interstate  Natural 
Gas  Pipeline  Rate  Design 
CAG-25. 

Omitted 
CAG-28. 

Omitted 
CAG-27. 
Docket  Nos.  RP89-242-O00  and  ST88-291- 
000,  Tennessee  Gas  Pipeline  Company 
CAG-2a 

Omitted 
CAG-29. 
Docket  No.  PR92-3-000,  Southeastern 
Natural  Gas  Company 
CAG-3a 
Docket  No.  RM83-47-O00.  PetiUon  of  the 
Process  Gas  Consumers  Group  and  Tl»e 
American  Iron  and  Steel  Institute  for  the 
Institution  of  Rulemaking  Proceedings  to 
Investigate  and  Establish  Rules  Relating 
to  the  Importation  of  Natural  Gas 
Docket  No.  RM83-54-000,  Petition  of  the 
State  of  Louisiana  Requesting  Re- 
Evaluation  of  Policy  Requiring  Rate  Base 
Treatment  of  Prepayments  Made  Under 
Take-or-Pay  Contracts 
Docket  No.  RM84-10-000.  Market  Ordering 
Conditions  in  Certificates  Issued  Under 
18  C.F.R.  Parts  157  and  284 
Docket  No.  RM85-1-175,  Regulation  of 
Natural  Gas  Pipeline  After  Partial 
Wellhead  Decontrol 
Docket  No.  R\<86-10-000,  Procedures  for 
Pipeline  Recovery  of  Take-or-Pay 
Payments,  Take-or-Pay  Buy-outs  and 
Contract  Reformation  Costs 
Docket  No.  RM88-2-00a  Generic  Approach 

to  Affiliated  Entities  Test 
Docket  No,  RM8&-2O-000.  Five- Year  Take- 
or-Pay  Make-up  Provisions  in  Natural 
Gas  Producer  Pipeline  Contracts 
Docket  No,  RM88-30-000,  Rulemaking  to 

Amend  18  C.F.R.  \\  154.38  and  201.31(b) 
Docket  No.  RM88-24-000,  In  the  Matter  of 
Natural  Gas  Supply  Association 
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DotKet  No.  RM89-3-000.  Petition  of  the 
Process  Gas  Consumers  Group,  et  a!,  for 
RuJemaiung  on  Cost  Allocation  and  Rate 
Design 
Docket  No.  RM89-11-000.  Petition  of  the 
Producer  Associations  for  Statement  of 
Policy  on  Rate  Design 
CAG-31. 
Docket  Nos.  RP90-119-010  and  RP91-119- 
006,  Texas  Eastern  Transmission 
Corporation 
CAG-32. 
Docket  Nos.  CP8&-1 582-000.  002.  RP89-49- 
000,  010.  RP90-14-000,  RP8fr-13&-000,  007, 
023  and  CP90-1 567-000,  National  Fuel 
Gas  Supply  Corporation 
CAG-33. 

Omitted 
CAG-34. 
Docket  No.  PR91-12-000.  Louisiana 
Intrastate  Gas  Corporation 
CAG-35. 

Omitted 
CAG-36. 
Docket  No.  GP92-9-000,  Arkansas  Oil  and 
Gas  Commission.  Tight  Formation 
Determination,  Arkansas-2.  Docket  No. 
JD92-01180T 
CAG-37. 
Docket  No.  GP92-7-000,  Pike  County 
Citizens  for  Justice  v.  Ashland 
Exploration.  Inc. 
CAG-38. 
Docket  No.  CP91-231 5-002.  Boston  Gas 
Company 
CAG-39. 
Docket  No.  CP91 -2394-001,  Questar 
Pipeline  Company 
CAG-40. 
Docket  No.  CP78-124-019,  Northern  Border 
Pipeline  Company 
CA&-41. 
Docket  No.  CP91-1314-002.  Amerada  Hess 
Corporation 
CAG-42. 
Docket  No.  CP88-557-002.  Koch 
Hydrocarbon  Company 
CAG-^3. 
Docket  Nos.  CP89-634-014  and  RP92-25- 
002.  Iroquois  Gas  Transmission  System, 
LP.  I 

CAG-44.  I 

Docket  No.  CP91-1618-001,  Tennessee  Gas 
Pipeline  Company 
CAG-45. 
Docket  No.  CP92-426-000,  South  Georgia 
Natural  Gas  Company 
CAG-46. 

Docket  No.  CP92-4O4-00O,  Columbia  Gas 
Transmission  Corporation 
CAG-47. 
Docket  No.  CP92-355-000,  Tennessee  Gas 
Pipeline  Company 
CAG-48. 
Docket  No.  CP92-299-000,  Indiana  Utilities 
Corporation 
C.-\G-49, 
Docket  No.  CP91-2704-000,  Blue  Lake  Gas 

Company 
Docket  No.  CP91-2705-000.  ANR  Pipeline 

Company 
Docket  No.  CP91 -2730-000,  ANR  Storage 
Company  , 

CAG-50.  I 

Docket  No.  CP92-171-00,  Texas  Gas 
Tran.smission  Corporation 


CAG-51. 

Docket  Nos.  CI63-195-0O1.  CT63-901-001, 
CI64-984-001,  CI64-994-001,  CI64-99S- 
001,  CI64-996-001,  CI64-997-001,  CI6+- 
1003-001,  C164-1 005-001,  CI64-1007-001, 
Cl64-100a-O01,  CI64-101 4-001,  CI64- 
1025-001,  CI62-463-001.  CI62-557-001, 
CI62-1135-001,  CI63-282-001,  G-6306- 
001,  G-12834-001,  G-18623-001,  G-19973- 
001,  G-20564-001,  G-6669-001,  G-1480(>- 
001,  G-201 54-001,  CI63-651-001,  CI65- 
506-001,  CI6S-1159-001,  CI66-142-0O1, 
C166-429-001.  CI66-822-001,  CI66-1261- 
001,  CI68-1038-001,  C168-1192-001.  CIC8- 
1345-001,  CI69-313-001,  CI70-48-001, 
CI70-781-001,  CI73-154-001,  CI73-198- 
001.  CI63-195-001,  CI65-1159-001,  C175- 
643-001,  CI75-661-001,  CI75-662-001. 
CI75-704-0O1,  Cl76-^2-001,  CI78-103-O01, 
CI77-745-001,  CI7ft-391-001,  CI84^9-000, 
CI85-676-000  and  CI85-677-000.  Tenneco 
Oil  Company,  TOC-Rocky  Mountains 
Inc.,  and  Amoco  Production  Company 
CAG-52. 
Docket  No.  CP92-183-000,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-S3. 
Docket  No.  CP90-1 978-000,  Panhandle 

Eastern  Pipe  Line  Company 
Docket  No.  CP91 -1589-000,  Phillips  66 
Natural  Gas  Company 
CAG-54. 

Omitted 
CAG-55. 
Docket  No.  CP92-308-000.  Green  Canyon 
Pipe  Line  Company 
CAG-56. 
Docket  No.  CP92-246-000,  Peoples  natural 
Gas  Company,  Division  of  UtiliCorp 
United  Inc.  v.  Williams  Natural  Gas 
Company  and  Vulcan  Chemicals 
Division  of  Valcan  Materials  Company 
CAG-57. 
Docket  Nos.  RP92-74-001  and  RP92-14a- 
000,  South  Georgia  Natural  Gas 
Company 
CAG-58. 
Docket  No.  MG88-51-004,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-59. 

Docket  No.  CP89-2107-000,  Arkla  Energy 

Resources.  Inc. 
Docket  Nos.  CP89-5-000  and  002,  CNG 

Transmission  Corporation 
Docket  Nos.  CP88-332-000  and  014.  El  Paso 

Natural  Gas  Company 
Docket  Nos.  CP88-546-000  and  004. 

Equitrans,  Inc. 
Docket  Nos.  CP89-1179-000  and  001, 

Kentucky- West  Virginia  Gas  Company 
Docket  Nos.  CP88-312-000  and  007.  Natural 

Gas  PipeUne  Company  of  America 
Docket  Nos.  CP88-2-000  and  010,  Northern 

Natural  Gas  Company 
Docket  Nos.  CP89-834-000  and  003, 

Panhandle  Eastern  Pipe  Line  Company 
Docket  Nos.  CP88-47i-000  and  004. 
Southern  Natural  Gas  Company 
Docket  Nos.  CP89-759-000  and  001. 
Transcontinental  Gas  Pipe  Line 
Corporation 
Docket  Nos.  CP88-99-000  and  012. 
Transwestem  Pipeline  Company 
Docket  Nos.  CP9O-235-000  and  001, 
Williams  Natural  Gas  Company 
Docket  Nos.  CP9O-2275-000  and  001.  ANR 
Pipeline  Company 


tural 


Docket  No  CP92-22n-000,  Cameme  N 

Gas  Ci)mpany 
Docket  .No.  CP88-25-000.  KN  E.ne-KN ,  Inc. 
Docket  Nos.  CP90-869-000.  Northwest 

Pipeline  Corporation 

iivdro  .\genda 

H-1 

Omitted 
H-2 

Docket  No.  EL85-42-001,  Guy  M.  Carlson. 
Order  on  Rehearing  and  Late 
Intervention. 
H-3 
Project  No.  7267-004,  Joseph  M.  Keating. 
Order  on  License  Application. 

Electric  Agenda 

E-1 

Docket  Nos.  EL87-51-000  and  001,  Cajun 
Electric  Power  Cooperative,  Inc.  V.  Gulf 
States  Utilities  Company 

Docket  Nos.  ER88-477-000  and  001.  Gulf 
States  Utilities  Company.  Order  on 
Rehearing  and  Initial  Decision. 
E-2 

Docket  Nos.  EC9O--10-O06,  ER90-143-O06, 
ER90-1 44-007.  ER90-1 45-006  and  EL90- 
9-006.  Northeast  Utilities  Service 
Company  (Re  Public  Service  Company  of 
New  Hampshire).  Order  on  Rehearing. 
E-3. 

Docket  No.  EC8B-2-()08.  Utah  Power  & 
Light  Company.  PacifiCorp  and  PC/UP&L 
Merging  Corporation.  Order  on 
Rehearing. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 

(A) 
Docket  No.  RM91-11-000,  Pipeline  Service 
Obligations  and  Revisions  to  Regulations 
Governing  Self-Implementing 
Transportation  Under  Part  284  of  the 
Commission's  Regulations 
Docket  No.  RM87-34-005,  Regulation  of 
Natural  Gas  Pipelines  After  Partial 
Wellhead  Decontrol.  Final  Rule. 


(B) 


Docket  No.  CP90-134-002,  Algonquin  Gas 

Transmission  Company 
Docket  No.  RP88-45-021,  Arkla  Energy 

Resources 
Docket  No.  CP86-311-008,  CNG 

Transmission  Corporation 
Docket  No.  RP86-186-000,  et  aL  Columbia 

Gas  Transmission  Corporation 
Docket  No.  CP90-1 292-003.  East  Tennessee 

Natural  Gas  Company 
Docket  No.  RP89-5O-021,  Florida  Gas 

Transmission  Company 
Docket  No.  CP9O-4O6-0C5,  High  Island 

Offshore  System 
Docket  No.  CP89-2047-006.  Kern  River  Gas 

Transmission  Company 
Docket  No.  CP89-174-001,  Midwestern  Gas 

Transmission  Company 
Docket  No.  CP89-1-014.  Mojave  Pipeline 

Corporation 
Docket  No.  CP89-158O-003,  Northwest  f. 

Pipeline  Corporation 
Docket  No.  CP9&-187-003,  Oklahoma- 
Arkansas  Pipeline  Company 
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nocket  No.  RPR9-73-009,  Pelican  Interstate 

Gas  System 
Docket  No.  CP88-136-028,  Texas  Eastern 

Transmission  Corporation 
Docket  No  CP88-686-007,  Texas  Gas 

Transmission  Corporation 
Docket  No.  CP8a-328-00a,  Transcontinental 

Gas  Pipe  Line  Corporation 
Docket  No.  RPgi-197-002.  United  Gas 

Pipeline  Company 
Docket  No  CP90- IB" 4-000,  L'-T  Offshore 

System 
Docket  No-  CP90-2r2-rX}7,  Viking  Gas 

Transmission  Company 
Docket  No.  CP90-706-003.  Wyoming 

Interstate  Company,  Ltd.  Order  on 

Existing  Capacity  Assignment  and 

Capacity  Release  Certificates. 
(C) 
Docket  Nos.  CP88-433-002,  (X)3,  and  004,  El 

Paso  Natural  Gas  Company 
Docket  Nos  RP89-48-011,  013, 105,  CP89- 

1126-001.  002,  Rre3-222-005,  006.  RP89- 

254-004,  OO.S.  CP88-1 33-002,  003  and 

CP89-88e-O03,  Transwestem  Pipeline 

Company 
Docket  No.  TA91-1-86-000,  Pacific  Gas 

Transmission 
Docket  No.  CP91 -2466-000,  Windward 

Energy  &  Marketing  Company  and 

Paciflc  Gas  &  Electric  Company.  Order 

on  Rehearing  Concerning  Capacity 

Brokering. 
PR-2. 
(A) 
Docket  Nos  RPHf>  262-018,  019,  CP8&-917- 

007,  TA89-1 -28-007,  TA9O-1-28-005, 
RP08-88-011.  012  and  RP91-22»-O02, 
Panhandle  Eastern  Pipe  Line  Company. 
Opinion  No.  369-A  and  Order  on 
Rehearing. 

(B) 
Docket  No.  RP91-229-003,  Panhandle 
Eastern  Pipe  Line  Company.  Order  on 
Rate  Design. 

(C) 
Docket  Nos.  RPgi-229-000  and  001, 
Panhandle  Eastern  Pipe  Line  Company. 
Order  on  Rehearing. 

(D) 
Dockert  Nos.  RP87-103-012  and  CP90- 
1050-000,  Panhandle  Eastern  Pipe  Line 
Company.  Order  on  Rehearing. 

PR-3. 
Docket  Nos.  RP86-119-018.  RP88-191-027, 
RP89-30-003,  RP90-1 22-005,  RP91-2&- 
010.  RP91-167-996.  RP88-228-033,  RP88- 
249-006.  RP89-29-003.  RP89-149-00.';. 
RP&9-149-005.  RP89-242-O04,  CPS'-llS- 
005,  Ca>89-4"0-003,  T.-\84-2-9-019.  TA85- 
1-0-011,  TA8f>- 1-9-001,  TA9O-1-9-005. 
TA91-l-9-iX)3,  Rpgi-i6-002,  CP87-103- 

008,  RPJl-210-000  and  CP91-3135-001. 
Tennessee  Gas  Pipeline  Company.  Order 
on  Rehearing  and  Settlement. 

//.  Producer  Matters 

PF-1. 

Reserved 

///.  Pipeline  Certificate  Matters 

PC-1. 
Reserved 


Dated  April  1,  1992. 
Linwood  A.  Watson,  [r., 
Acting  Secretary 
[FR  Doc.  92-7996  Filed  4-2-92;  4;35  pm) 

BILLING  COOC  6717-01-11 

FEDERAL  ELECTION  COMMISSION. 
"FEDERAL  REGISTER"  NUMBER:    C    :  "tv} 
PSEVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday.  Apnl  9,  1992  lO(X)  a.m., 
Meeting  Open  to  the  Public. 

The  Following  Item  Is  Added  to  the 
Agenda: 

Rulemaking  Petition  filed  by  Congressman 
William  TTiomas. 

PERSON  TO  CONTACT  FOR  INFORMATION 

Mr.  Fred  Eiland,  Press  Officer, 
Telephone:  (202)  219-4155. 

Delores  Hams. 

Administrative  Assistant. 

[FR  Doc.  92-8115  Filed  4-3-92;  3:00  pmj 

BILL;NG  CODt  671^0' -« 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  1 1  00  a.m.,  Monday, 

April  1,3,  1992 

place:  MaiTiner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N'W  .  Washington.  D.C.  20551. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  April  3, 1992. 
Jennifer ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-8116  Filed  4-3-92;  3:01  pmJ 

BILLING  CODE  621C-01--M 

INTERSTATE  COMMERCE  COMMISSION 

Commission  Conference 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 

April  14.  1992 

PLACE:  Hearing  Room  A,  Interstate 

Ccmnierce  Conimission,  12th  & 

Constitution  Avenue,  N.W.,  Washington, 

DC,  20423. 

STATUS:  The  Commission  will  meet  to 

discuss  among  themselves  the  following 


agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 

public  participation  is  permitted. 

MATTERS  TO  BE  DISCUSSED 

Docket  No.  AB  43  (Sub-No.  154X),  Illinois 
Central  Railroad  Company — Abandonment 
Exemption — In  St.  Tammany  Parish,  LA. 

Finance  Docket  No.  28905  (Sub-No.  22), 
CSX  Corporation — Control— Chessie  System, 
Inc.  and  Seaboard  Coast  Line  Industries,  Inc. 
and  Finance  Docket  No.  29430  (Sub-No.  20), 
Norfolk  Southern  Corporation— Control- 
Norfolk  and  Western  Railway  Company  and 
Southern  Railway  Company. 

CONTACT  PERSONS  FOR  MORE 

INFORMATION:  .\.  ::,  .'1    l  ■'     .•- n  Or  A. 

Dennis  Watson,  Office  of  External 

Affairs,  Telephone:  (202)  927-5350,  TDD: 

(202)  927-5721. 

Sidney  L  Strickland,  |r.. 

Secretary. 

[FR  Doc.  92-8055  Filed  4-3-92;  12:16  pm) 

HUINQ  COOC  7036-01-M 

UNITED  STATES   ilNTf  RN  *  ^iOK  fi  „    ■'■B-A:.}E 
COMMISSION 

TIME  AND  DATE  April  16, 1992  at  11:00 

a.m. 

place;  Room  101,  500  E  Street  SW., 

agton.  DC  20436. 
STATUS:  Open  to  the  public. 

MATT'ERS  TO  BE  CONSIDERfD: 

1.  .Agenda  ol  future  meetings. 

2.  Minutes. 

3.  Ratification  List. 

4.  Petitions  and  complaints. 

5.  Inv.  731-TA-525  (Final)  (Nepheline 
syenite  from  Canada) — briefing  and  vote. 

6.  Any  items  left  over  from  previous 

COHTAC-'  PERSON  FOR  MORE 

INFORMATION  K enneth  R.  Mason, 

Secretary,  [m^j  205-2000. 

Dated:  March  31, 1992. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  92-8067  Filed  4-3-92;  12:21  pm] 

8ILUN0  COOC  702<>-02-M 


NATIO'iAL  TRANSPORTATION  SAFtTY 

BO'ARD 

T!Ms;  AND  D*TF  9:30  a.m.,  Tuesday.  April 

PLACE  The  Board  Room,  5th  Floor,  490 

L  Lniunt  Plaza,  S.W.,  Washington.  D.C. 

20024. 

<TATus:  The  first  two  items  are  open  to 

tilt;  public.  The  last  item  is  closed  under 

Exemption  10  of  the  Government  in 

Sunshir     \  ■ 

MATTERS  TO  BE  CONSiOEREO. 

5333A — Marine  Accident  Report:  Capsizing 
and  Sinking  of  the  Fish  Processing  Vessel 
Aleutian  Enterprise.  In  the  Bering  Sea, 
March  22, 1990 
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56d,>i — Recom,rr,er:d-i:'.jn3  to  FAA: 
Replacement  of  Obsolete  Transformer 
Coils  and  Rotating  Magnets  in  Certain 
Bendix  Magnetos  and  Periodic  Inspection 
and  Overhaul  of  All  Aircraft  Magnetos 

5695 — Opinion  and  Order  Administrator  v. 
Miiier,  Docket  5E-9768;  disposition  of 
Adni;n  it.'d'or  s  appeal 

NEWS  MEDIA  CONTACT"  Telephone  (202) 

FOR  MORE  l»tfORMAT10N  CONTACT:  Bea 

H.rdesty,  [Za:;  382-6525. 

V' <■.•■]    \rni3.  1992. 
B*»a  ficirdesty,  .> 

Federal  Register  Liaison  Officer. 
TFR  Doa  92-8054  Filed  4-3-92  1:43  pm] 
BlLLINa  CODE  7S33-01-M 

SECUBITIES  AND  EXCHANGE  COMMISSION' 

Notice  is  hereby  givea  pursuant  to  the 
provisions  of  the  Goveinment  in  the 
Sunshine  Act,  Pub  L  94-409.  that  the 

c;p^.,..,.p,  ;,„.)  Fx  hange  Commission 
v.  ;;1  hold  \he  following  meetings  during 
the  week  of  Apriil  6, 1992. 

A  closfd  rDfc'  ns  will  be  held  on 

open  n^.r.f 


■    '   "WZ,  at  3:30  p.m.  An 
will  be  held  on  Friday. 


April  10, 1992.  at  9:00  a.m..  in  Room 
1C30. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4).  (8).  {9)(A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8),  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  April  7, 
1992.  at  3:30  p.m.,  will  be: 

Opinion. 

Litigation  matters. 
Institution  of  injunctive  actions. 
Settlement  of  injunctive  actions. 
Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 


Institution  of  administrative  proceedings  an 
enforcement  nature 

The  subject  matter  of  the  (ipe:i 
meeting  scheduled  for  Fndai,    April  10. 
1992,  at  9:00  a.m..  wili  be 

Consideration  of  whe'btT  tn  adopt  rules 
governing  information  to  be  provided  by 
broker-dealers  to  customers  in  connection 
with  transactions  in  penny  stocks.  These 
rules  arise  pursuant  to  directives  contained  in 
the  Secunties  Enforcement  Rempdies  and 
Penny  Stock  Enforcement  Act  of  1990.  The 
Commission  proposed  for  public  comment 
rules  concerning  t.hese  matters  in  Securities 
Exchange  Act  Release  No  ^9092  (.\pril  17, 
1991),  56  FR  19165.  For  further  information. 
please  contact  John  R.irri'^ay  a'  (202)  504- 
2512. 

At  times,  changes  m  Con..Tiission 
priorities  require  alterations  in  the 
scheduling  of  meeting  itprn.s  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Steve 
Luparello  at  (202)  272-2100. 

Dated:  April  2, 1992. 
Jonathan  G.  Kat2. 
Sec  re  tan. 
(FR  Dor,  ui--'^y  FMr'.:l  1-2-92;  4:32  pm] 

8^-:.IHG  coot  «C'&-«'-M 


UMI 


11  "9: 


Corrections 


Federal   Register 
Vol.  57.  No.  67 
Tuesday,  April  7,  1992 


This   section   of  the   FEDERAL   REGISTER 
contains   editorial   corrections   of   previously 
published   P'^esidential,  Rule,   Proposed 
Rule,   and   Notice  documents.   These 

corrections  are   prepared   Dy   tt-e   O'fice   o' 
the   Federal    Register    Agency   prepa^ej 
corrections  are  issued   as   Sig'-ed 
documents   and   appear   m   the   aD:"':>D' «•<' 
document   categories  eisew^-e^e    '■    "o 
issue 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  81,  176,  177.  and  184 

[Docket  No.  92N-00891 

Food  and  Color  Additives;  Generally 
Recognized  as  Safe  Substances; 
Technical  Amendments 

Correction 

In  rule  document  92-7106  beginning  on 
page  10615  in  the  issue  of  Friday,  March 
27, 1992,  make  the  following  correction: 

On  page  10615.  w.  the  ths-J  column,  in 
the  heading  effective  dates,  "March 
:-  IPQl  '  sh(v.;ld  f  ad    March  27, 1992." 

SELLING  CODE    IMS-C'O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

:CAX17-4212-10,  CACA  169&1 

Notice  of  Proposed  Withdraw.!',  and 
Opportunity  for  Public  Meeting:  CA 

Correction 

In  notice  document  92-4491,  beginning 
on  page  6736  in  the  issue  of  Thursday, 
February  27, 1992,  make  the  following 
correction: 

On  page  6736,  in  the  third  column,  in 
the  land  description,  under  "  T.  4N.,  R. 
25E.",  in  the  next  line,  "WV2SEy4SWV4:" 
should  read  "W'^iSWASWyi;". 

B^Li,:NG  CODE    '. SO!^-C  :  C 
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A '  r  w  o 
Mode! 

Correction 

In  proposed  rule  document  92-6255 
beginning  on  page  9392  in  the  issue  of 
Wednesday,  March  18, 1992,  make  the 
following  corrections: 

§39.13    (Corrected] 

1.  On  page  9394,  in  the  first  column,  in 
§  39.13(g)(1),  the  second  sentence  was 
printed  incorrectly,  and  should  read: 
"Repairs  using  blind  fasteners  must  be 
repetitively  inspected  for  loose  or 
missing  fasteners  at  intervals  not  to 
exceed  3,000  flight  cycles  following 
installation,  and  replaced  with 
protruding  head  solid  fasteners  within 
10,000  flight  cycles  following 
installation." 

2.  On  the  same  page,  in  the  same 
column,  in  §  39.13(g)(2): 

a.  In  the  second  line,  "but"  should 
read  "must". 

b.  In  the  third  line,  "fastnerships" 
should  read  "fasteners". 
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Office  of  Personnel 
Management 
Office  of 
Government  Ethics 

5  CFR  Parts  735.  2633.  and  2634 
Financial  Disclosure,  Qualified  Trusts, 
And  Certificates  Of  Divestiture  For 
Executive  Branch  Employees;  Interim 
Rule 
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OFFICE  OF  PERSONNEL 
MANAGEMENT  , 

5  CFR  PART  735 

OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Parts  2633  3"d  263-1 
RN  32C9-AAOC 

Financiai  Disciosj''o,  Qualified  Trusts, 
and  Certificates  of  Divestit'j'"e  For 
Executive  Branch  Employees 

agency:  Office  of  Govern.T.ent  Ethics 
rir.d  Office  of  Personnel  Management. 
action:  Interim  rule  with  request  for 
cumments. 

SUMMARY:  This  interim  regulation 
.~:    T.ents  provisions  of  the  Ethics 
Reform  Act  ofl989  ("the  Reform  Act") 
and  related  legislation  pertaining  to 
executive  branch  employees  which 
modified  public  financial  disclosure 
requirements  and  amended  the 
availability  of  and  procedures  for 
certification  of  qualified  blind  and 
diversified  trusts. 

Additionally,  subpart  I  of  part  2634  of 
this  interim  regulation  establishes, 
effective  October  5. 1992,  a  revised 
system  of  confidential  [nonpublic) 
financial  disclosure  reporting  for  certain 
midlevel  employees  of  the  executive 
branch,  pursuant  to  the  Reform  Act  and 
Executive  Order  12674.  Once  subpart  I 
becomes  effective,  this  regulation  will 
delete  the  current  executive  branch 
confidential  reporting  regulation  at  5 
CFR  part  735,  subpart  D  and  §  735.106, 
and  agencies'  implementing  regulations 
will  then  be  superseded.  Agencies 
should  carefully  review  existing 
regulations  which  they  may  have  on 
both  public  and  confidential  financial 
disclosure  to  determine  whether 
revocation  or  modification  is  required. 
DATES:  Interim  rule  effective  April  7, 
1992.  except  that  subpart  I  of  part  2634 
and  the  amendments  to  part  735  are  not 
effective  until  October  5, 1992.  Public 
comments  on  all  aspects  of  this 
regulation  are  welcome  and  must  be 
received  on  or  before  June  8, 1992. 
addresses:  Comments  on  this  interim 
.-£g„.u;:„r.  should  be  sent  to  the  Office  of 
Government  Ethics,  suite  500, 1201  New 
York  Avenue.  NW.,  Washington.  DC 
20005-3917.  Attention:  G.  Sid  Smith.  Any 
comments  on  the  reporting  requirements 
in  this  regulation  (as  specified  below  in 
the  "Paperwork  Reduction  Act" 
discussion)  should  also  be  filed  with  the 
Office  of  Management  and  Budget,  in 
accordance  with  the  Paperwork 
Reduction  Act.  Copies  of  the  various 
reporting  forms  noted  in  the  discussion 


below  can  be  obtained  by  contacting  the 

Office  of  Government  Ethics. 

FOR  FURTHER  INFORMATION  CONTACT:  G. 

Sid  Smith,  Office  of  Government  Ethics, 
telephone  (202/FTS)  523-5757.  FAX 
(202/FTS)  523-6325. 
SUPPLEMENTARY  INFORMATION:  This 
document  promulgates  as  interim 
procedural  rule  which  revises  both  the 
public  and  confidential  financial 
disclosure  systems  for  executive  branch 
employees,  pursuant  to  title  I  of  the 
Ethics  in  Government  Act  of  1978  (Pub. 
L.  95-521,  as  amended)  ( 'the  Act").  The 
rule  also  provides,  in  the  case  of 
executive  branch  employees,  for:  (1) 
Certification  of  qualified  blind  trusts 
pursuant  to  section  102(f)(3)  of  the  Act; 
(2)  certification  of  qualified  diversified 
trusts  pursuant  to  section  102(f)(4)(B)  of 
the  Act;  and  (3)  approval  of  eligible 
persons  to  act  as  independent 
fiduciaries  with  respect  to  qualified 
trusts  pursuant  to  section  102(f)(3)(A)  of 
the  Act.  Further,  the  rule  implements  for 
the  executive  branch  a  new  limitation 
on  the  reporting  requirement  for 
"excepted  investment  funds"  pursuant 
to  new  section  102(f)(8)  of  the  Act. 
These  changes  are  occasioned  by  the 
enactment  of  section  202  of  the  Ethics 
Reform  Act  of  1989  (Pub.  L.  101-194) 
("the  Reform  Act"),  which  amended  the 
Act,  along  with  the  1990  technical 
amendments  (Pub.  L.  101-280)  and 
changes  in  1991  to  the  value  of  gifts 
required  to  be  disclosed  (Pub.  L.  102-90); 
and  section  201(d)  of  Executive  Order 
12674  of  April  12, 1989,  as  modified  by 
Executive  Order  12731  of  October  17, 
1990. 

Synopsis  of  Changes 

The  rules  revised  by  this  part  2634  of  5 
CFR  pertain  to  both  the  public 
confidential  financial  disclosure  systems 
of  the  executive  branch,  except  as 
specifically  indicated  otherwise  in  the 
regulatory  text.  Accordingly,  in  addition 
to  the  specific  changes  noted  below, 
each  subpart  of  the  former  part  2634  of  5 
CFR  has  also  been  modified,  as 
appropriate,  to  encompass  both  systems. 

Subparts  A  (general  provisions)  and  B 
(persons  required  to  file  public  reports) 
of  this  revised  part  2634  reflect  minor 
revisions  to  the  Act,  which  were  made 
by  the  Reform  Act  and  the  technical 
amendments  thereto.  Additionally,  the 
Office  of  Government  Ethics  has  made 
some  modifications  to  promote 
understanding. 

The  major  changes  to  the  former  part 
2634  are  contained  in  subpart  C  of  this 
regulation,  which  pertains  to  contents  of 
disclosure  reports.  For  purposes  of  the 
public  disclosure  system,  the  Reform 
Act  modified  income  categories  of 


amounts  and  thresholds  for  reporting, 
categories  of  amounts  for  assets, 
transactions,  and  liabilities,  aggregation 
rules  for  gifts,  and  exceptions  for 
reporting  items  such  as  assets  of  certain 
investment  funds,  pension  plans,  and 
Government  income;  these  changes  have 
been  incorporated  herein.  Because  of  the 
detailed  requirements  of  the  Act  and  a 
decision  to  model  the  confidential 
system  on  the  public  system,  subpart  C 
has  been  simplified  by  providing  a 
separate  section  for  each  substantive 
reporting  classification  and 
consolidating  all  relevant  information 
therein.  Additionally,  the  rules  on 
reporting  qualified  blind  and  diversified 
trusts  and  excepted  trusts  were  moved 
from  former  subpart  D  (on  qualified  trust 
establishment  and  administration)  to 
subpart  C.  for  completeness  of  the 
disclosure  requirement  section. 

Revised  subpart  D  reflects 
amendments  made  by  the  Reform  Act 
which  expand  the  availability  of 
qualified  diversified  trusts  to  all 
executive  branch  employees.  Other 
changes  reflect  standard  practice 
relating  to  the  integrity  of  the  blind  trust 
program.  For  example,  diversification 
rules  applicable  to  qualified  diversified 
trusts  have  been  modified  to  align  with 
the  diversification  standards  for 
excepted  investment  funds  and  the 
standards  which  are  normally  used  by 
trust  administrators.  Revised  subpart  E 
(on  qualified  trust  revocations),  which 
was  formerly  subpart  I,  was  moved  to 
directly  follow  new  subpart  D  (on 
certification  of  qualified  trusts).  The 
former  subpart  E  was  deleted;  its  waiver 
provisions  were  moved  to  other  related 
sections  and  the  limitations  on  outside 
earned  income  were  deleted,  as  they  are 
no  longer  contained  in  the  financial 
disclosure  provisions  of  the  Act.  Outside 
earned  income  limits  are  now  reflected 
in  a  new  part  2636  of  this  title  5,  CFR 
(see  56  FR  1721-1730  (Jan.  17, 1991)). 

Subpart  F  of  this  regulation  reflects 
only  minor  changes  from  the  prior  rule 
on  procedures  for  filing,  review,  custody 
and  access  concerning  public  reports.  Its 
procedures  are  also  being  made 
applicable  to  the  confidential  system, 
except  for  the  provisions  on  public 
availability. 

Subpart  G  on  penalties  includes  a  new 
provision  for  a  late  filing  fee  in  the  case 
of  public  financial  disclosure 
statements,  which  was  established  by 
the  Reform  Act.  Procedures  for 
collecting  the  fee  are  set  forth  in  detail 
for  agency  guidance.  The  Office  of 
Government  Ethics  may  waive  this  fee 
where  appropriate,  and  procedures  for 
seeking  a  waiver  have  been 
incorporated. 
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Subpart  H  contains  only  minor 
technical  changes  to  the  requirements 
for  ethics  agreements. 

Subpart  1  establishes  the  revised 
system  of  confidential  financial 
disclosure  reporting  and  contains 
special  rules  uniquely  applicable  to  it. 
Because  of  its  extensive  historical 
backgrjund.  a  detailed  explanation 
follows  below. 

Subpart  J.  not  published  herein, 
implements  section  502  of  the  Reform 
Act  (26  U.S.C.  1043)  by  establishing 
procedures  for  issuance  of  Certificatef 
of  Divestiture.  That  subpart  was 
separately  published  as  an  interim  rule 
in  1990  and  is  not  being  republished  in 
this  rulemaking  docu.ment  (see  55  FR 
14407-14409.  Apr.  18, 1990). 

The  Confidential  Disclosure  System 

ihe  m.odern  system  of  confidential 
executive  branch  financial  disclosure 
has  existed  for  the  past  quarter  century, 
dating  back  to  the  authority  conferred 
under  prior  Executive  Order  11222  of 
1965  as  i.mplemented  by  5  CFR  part  735, 
subpart  D. 

Under  the  Ethics  in  Government  Act 
of  1978,  as  am.ended  in  1985.  and 
Executive  Order  12565  (now  revoked)  of 
September  1986,  the  Office  of 
Government  Ethics  issued  a  proposed 
confidential  reporting  regulation  in  the 
Federal  Register  on  December  2, 1986  (51 
FR  43359-4.3365),  with  provision  for  a  60- 
day  public  comment  period.  On 
February  3, 1987,  the  initial  comment 
period  was  extended  an  additional  30 
days  in  order  to  provide  ample  time  for 
submission  of  views  (52  FR  3251).  OGE 
received  about  40  comment  letters  from 
various  Federal  agencies  and  one 
Federal  employee  labor  union.  The 
many  comments  included  various 
significant  criticisms  of  the  proposed 
confidential  reporting  system,  which 
would  have  differed  substantially  from 
the  public  reporting  system  In  response 
to  those  comments,  the  changes  in 
statutes  and  Executive  orders,  and  its 
own  rethinking.  OGE  has  dropped  the 
concept  of  a  confidential  reporting 
system  not  based  generally  on  the 
public  system. 

I.-^stead.  this  interim  rule  provides  for 
a  revised  system  of  confidential  reports 
for  the  executive  branch  in  light  of  the 
new  public  financial  disclosure  law 
under  the  Reform  Act  and  new  statutory 
and  Executive  order  authority  conferred 
upon  OGE.  See  section  107  of  the  Act  (5 
U.S.C.  app.)  and  section  201(d(  of 
Executive  Order  126/-4,  as  revised  by 
Executive  Order  12731.  The  Office  of 
Government  Ethics  is  now  the 
supervising  ethics  office  for  the 
executive  branch,  having  become  a 
separate  executive  agency  in  October 


1989.  apart  from  the  Office  of  Personnel 

Management.  (Ser  54  FR  50229-5G231 
(Dec.  5.  1989).) 

Uniform  E.vecutive  Branch  Conndenii.d 
Financial  Disclosure  System  Modeled  «.t 
the  Public  Finiincial  Disclosure  System 

After  careful  reconsideration,  the 
Office  of  Government  Ethics  has 
determined,  particularly  given  the 
Governmentwide  trend  toward 
uniformity  in  ethics  rules,  that  a  uniform 
system  of  confidential  midlevel 
employee  reporting  will  best  serve  the 
needs  of  confiict  detection  and 
resolution  for  executive  departments 
and  agencies.  The  new  confidential 
financial  disclosure  reporting  system  is 
modeled  after  the  public  financial 
disclosure  system  of  the  executive 
branch  under  new  title  I  of  the  Act,  as 
set  forth  in  the  remainder  of  this  revised 
part  2634,  however,  it  will  be  less 
extensive  in  several  important  respects, 
as  discussed  below.  Generally,  all  of  the 
definitions  of  terms,  exclusions, 
thresholds,  and  the  scope  of  disclosures 
for  the  filer,  spouse,  and  dependent 
children  that  are  applicable  to  the  public 
reports  will  apply  for  confidential 
reports.  However,  the  new  confidential 
report  system,  like  the  current  one.  will 
not  require  disclosure  of  values  or 
certain  items  such  as  asset  transactions, 
and  it  will  not  require  termination 
reports. 

Core  items  required  in  the  confidential 
financial  disclosure  reports  will  include. 
interests  in  property  (assets)  over  $1,000 
in  value  (SS.OOO  for  financial  institution 
accounts):  sources  of  income  over  $200 
(over  $1,000  for  a  spouse's  earned 
income  other  than  honoraria);  gifts  or 
reimbursempnts  from  one  source 
aggregating  $250  or  more,  excluding  gifts 
of  S10(3  or  less:  and  liabilities  over 
$10.0(X).  Additional  core  reporting 
requirements  inriude  positions  held 
outside  the  Federal  Government  and 
private  employment  agreements  and 
arrangements  As  with  employees 
required  to  file  public  reports,  new 
entrants  required  to  file  confidential 
reports  need  not  disclose  any  gifts  or 
reimbursements,  and  incumbent 
confidential  filers  need  not  report  pre- 
Govemment-serx'ice  gifts  or 
reimbursements. 

Certain  information  required  to  be 
disclosed  by  public  filers  is  not 
considered  integral  to  the  confidential 
system  end  therefore  will  not  be 
required  of  confidential  filers.  These 
differences  recognize  the  less  intrusive 
philosophy  of  the  nonpublic  confidential 
system,  as  well  as  a  balancing  of  the 
utility  of  certain  information  against  the 
administrative  review  burdens  inherent 
in  such  a  broad-based  filing  program. 


Thus,  asset  transaction  information  and 
separate  identification  of  sources  of 
compensation  for  services  exceeding 
$5,000  (see  J  2634.907)  will  not  be 
required,  unless  an  agency  iustifies  a 
need  for  such  data  and  obtains  OGE 
approval  for  collection.  The  substance 
of  that  information  is  adequately 
revealed  through  other  disclosure 
requirements  under  this  part  2634. 
Significantly,  no  indications  of  values  or 
amounts  will  be  shown  on  the 
confidential  reports  (see  §  2634.907). 
Furthermore,  termination  reports  will 
not  be  required  (see  §  2634.908). 

Unlike  the  present  system,  which  only 
requires  disclosure  of  financial  interests 
existing  on  the  filing  date,  data  will  be 
required  for  an  entire  twelve  month 
reporting  period  (§  2634.908).  New 
entrant  confidential  reports  coveriiig  the 
preceding  twelve  months  are  to  be  filed 
within  30  days  of  entering  a  designated 
position,  unless  within  the  previous  30 
days  the  employee  held  another  position 
requiring  the  filing  of  a  confidential  or 
public  report  or  the  employee  already 
filed  a  confidential  report  for  the  new 
position  prior  to  appointment 
(§  2634.903(b)).  Annual  incumbent 
confidential  reports  will  be  required  of 
any  confidential  filer  who  serves  in  a 
designated  position  for  more  than  60 
days  the  twelve  month  period  ending 
September  30,  and  will  be  due  October 
31  immediately  following  that  period 
(§  2634.903(a)).  Agencies  can  grant 
extensions  of  time  to  file  of  up  to  90 
day8(5  2634.9G3(d)). 

This  new  interim  regulation  also 
describes  the  purpose  and  policies 
behind  executive  branch  confidential 
financial  reporting,  including  the 
nonpublic  treatment  thereof  {§  2634.901); 
provides  direction  for  the  transition  to 
the  new  system  (§  2634.902);  recites 
criteria  to  be  used  by  executive  agencies 
in  determining  which  of  their  employee 
positions  require  the  filing  of 
confidential  reports  (5  2634904)  and 
which  positions  can  be  excluded  from 
reporting  (§  2634.905);  provides  for  a 
standard  reporting  form,  to  be  issued 
separately  from  this  regulation  (see 
§§  2634.601  and  2634.907);  and 
establishes  filing  procedures 
(§  2634.909).  This  interim  regulation 
makes  applicable  to  confidential  reports 
the  same  general  provisions  which  apply 
to  public  reports  under  this  part  2634  on 
review  and  custody,  treatment  of  ethics 
agreements,  and  other  procedural 
matters.  Penalty  provisions  for 
delinqi>ent  or  deficient  filers  also  apply, 
except  for  the  late  filing  fee.  Future 
application  of  the  late  filing  fee  to 
confidential  filers  is  being  studied  by 
OGE. 
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Dennition  of  Cnnfidential  Ftier 

After  careful  reflection,  OGE  has 
decided  to  provide  for  confidential 
reporting,  as  proposed  in  December 
1986.  by  covered  agency  employee 
positions  at  GS-15  (or  equivalent)  and 
below,  without  any  general  GS-13  floor 
as  under  the  current  system  (see  current 
5  CFR  735.403).  In  many  agencies, 
certain  employees  in  positions  below 
the  GS-13  level  do  have  significant 
involvement  in  contracting  and  the  other 
specified  functions  (see  below).  Hence, 
in  order  to  protect  the  integrity  of  the 
Government  and  avoid  conflict 
situations,  employee  positions  classified 
at  the  GS-15  level  and  below  (without  a 
P.oor)  should  be  subject  to  reporting  if 
they  involve  the  types  of  duties 
specified  in  this  regulation,  as 
determined  by  the  agency. 

The  interim  rule  requires  confidential 
filing  by  those  executive  branch 
employees  who  hold  positions  at  the  pay 
levels  specified  above  which  have  been 
determined  by  their  agencies  to  involve 
duties  requiring  personal  and 
substantial  participation  through  the 
making  of  decisions  or  the  exercise  of 
significant  judgment  in  one  or  more  of 
these  Government  actions:  (i) 
Contracting  or  procurement;  (ii) 
administering  or  monitoring  grants, 
subsidies,  licenses  or  other  benefits;  (iii) 
regulating  or  auditing  any  non-Federal 
entity;  or  (iv)  performing  other  activities 
having  a  direct  and  substantial 
economic  effect  on  a  non-Federal  entity 
(see  §  2634.904(a)(1)).  Also  covered  are 
other  employees  at  the  specified  pay 
levels  with  sensitive  duties  requiring 
reporting  as  determined  by  the  agencies 
(see  §  2634.904(a)(2)),  special 
Government  employees  (SGE's)  as 
defined  in  18  U.S.C  202(a)  (see 
§  2634.904(b)),  public  report  filers  if 
agencies  obtain  approval  from  OGE 
after  determining  that  they  need  a 
confidential  supplment  from  such  filers 
containing  information  that  is  more 
extensive  than  the  information  on  their 
public  forms  (§  2634.904(c)).  and  certain 
employees  excluded  from  public  filing  if 
those  employees  nonetheless  meet  a 
criterion  for  confidential  filing 
(§  2634.904(d)).  Finally,  various 
commenting  agencies  objected  to  a 
provision  contained  in  the  December 
1986  proposed  rule  that  would  have 
included  law  enforcement  among  the 
enumerated  duties  requiring  confidential 
reporting  for  a  position.  The  Office  of 
Government  Ethics  has  dropped  law 
enforcement  from  the  enumerated 
duties,  only  citing  it  as  an  example  of 
the  type  of  additional  duty  that  an 
agency  may  consider  when  it  decides 


whether  to  designate  a  position  for  filing 
(see  §  2634.904(a)(2)). 

Thus,  except  for  SGE's  and 
supplemental  public  filers,  substantiality 
of  involvement  in  sensitive  Government 
duties  as  enumerated  in  this  interim  rule 
will  be  the  touchstone  for  inclusion  in 
the  revised  executive  branch 
confidential  reporting  system.  The  rule 
provides  for  exclusion  of  employees  in 
positions  otherwise  requiring  reporting, 
either  individually  or  by  class,  if 
agencies  determine  that  the  criteria  in 
§  2634.905  are  met.  In  that  regard.  OGE 
is  restoring  to  this  interim  regulation  an 
additional  ground  for  exclusion  from 
filing  not  included  in  the  December  1986 
proposal — substantial  degree  of 
supervision  and  review  to  which  the 
employees  are  subject  (see 
§  2634.905(b)(1)).  Other  grounds  for 
exclusion  are  that  the  particular  duties 
of  the  employee  or  class  of  employees 
make  the  likelihood  of  a  conflict  of 
interest  remote  or  any  potential  adverse 
effect  on  the  integrity  of  the  Government 
inconsequential;  and  that  the  employees 
are  subject  to  an  alternative  procedure 
approved  by  OGE  that  is  adequate  to 
prevent  conflicts.  Hypothetical 
examples  of  employees  who  are 
required  to  file,  as  well  as  those  who 
need  not  file,  confidential  financial 
disclosure  reports  are  provided  in 
§§  2634.904  and  2834.905. 

Special  Rules 

The  interim  rule  envisions  that  a 
standard  form  will  be  used  for 
confidential  financial  disclosure  reports. 
This  interim  rule  and  the  separately 
adopted  standard  report  form  will  elicit 
only  information  that  is  deemed 
necessary  to  administer  the  criminal 
conflict  of  interest  laws,  administrative 
standards  of  conduct  applicable  to 
executive  branch  agencies,  and  related 
agency-specific  ethics  restrictions. 
Agencies  may  issue  supplemental 
regulations,  subject  to  OGE  approval, 
for  collection  of  additional  information, 
if  required  to  carry  out  the  ag»?ncy's 
authorized  activities  and  any  specific 
constraints  of  law  or  regulation  (see 
§  §  2634.103,  2634.601  and  2634.901). 

Superseded  Rules 

Since  this  interim  rule  will  also,  when 
effective  with  respect  to  subpart  I  on 
October  5, 1992.  supersede  subpart  D  of 
5  CFR  part  735  and  5  CFR  735.106  of  the 
0PM  regulations,  the  Office  of 
Personnel  Management  is  concurring  in 
and  co-signing  this  rulemaking 
document.  Executive  agency  regulations 
based  on  those  provisions  will  also  be 
superseded  at  that  time. 

Additionally,  this  interim  rule  will, 
when  effective,  supersede  5  CFR  part 


2633.  which  had  been  reserved  by  OGE 
for  the  separate  publication  of  a  new 
rule  for  confidential  financial  disclosure 
prior  to  the  decision  to  publish  that  rule 
as  subpart  I  to  part  2fi34. 

Administrative  Procedure  Act 

Pursuant  to  section  553(b)  of  title  5  of 
the  United  States  Code,  the  Director  of 
the  Office  of  Government  Ethics  has 
found  good  cause  for  waiving  the 
general  notice  of  proposed  rulemaking 
and  the  30-day  delay  in  effectiveness. 
Because  it  is  essential  to  the 
administration  of  the  executive  branch 
ethics  program  that  this  implementing 
regulation  become  effective  as  soon  as 
possible,  the  notice  and  delay  in 
effectiveness  are  being  waived  as 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  (except 
for  subpart  I  and  the  related  removal  by 
OPM  of  portions  cf  5  CFR  735,  which 
will  not  be  effective  for  180  days). 
However,  this  is  an  interim  rule  with 
provision  for  a  60-day  comment  period. 
The  Office  of  Government  Ethics  will 
review  any  comments  received  during 
the  comment  period,  and  consider  any 
modifications  to  this  rule  which  appear 
warranted. 

Executive  Order  12291.  "Federal 
Regulation" 

The  Office  of  Government  Ethics  has 
determined  that  this  is  not  a  major  rule 
as  defined  under  section  1(b)  of 
Executive  Order  12291. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  it  only  affects  Federal 
employees  and  a  very  limited  number  of 
former  employees. 

Paperwork  ReduclicT  .\tt 

There  are  five  categories  of 
information  collection  requirements  in 
this  regulation  for  the  executive  branch, 
each  with  its  own  related  reporting 
form(s)/certificate(s)  or  model 
document(s),  which  are  subject  to 
review  and  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  regulatory  citations  for 
these  five  categories,  together  with 
identification  of  the  forms  used  for  their 
implementation,  are  as  follows: 

i.  Public  financial  disclosure 
reporting— Subpart  C.  §§  2634.301- 
2634.311.  and  §  2634.601  ^implementing 
form:  SF  278,  already  approved  by  OMB 
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under  the  Paperwork  Reduction  Act  and 
assigned  0MB  contro!  number  320'V 
0001): 

ii.  Future  confidential  financial 
disclosure  reporting — §§  2634.601. 
2634.907  and  234.908  (implementing  form 
under  development,  not  yet  approved  by 
0MB  under  the  Paperv.ork  Reduction 
Act:  there  will  be  a  future  Federal 
Register  notice  of  public  availability  for 
comment  when  that  draft  form  is 
submitted  to  0MB  for  paperwork 
reduction  approval): 

iii.  Obtaining  access  to  public 
financial  disclosure  reports — 
§  2634.603(c)  (implementing  form:  OGE 
Form  201.  already  approved  by  0MB 
under  the  Paperwork  Reduction  Act  and 
assigned  0MB  control  number  3209- 
0002); 

iv.  Qualified  trust  administration — 
§§  2634.401(d)(2),  2634.403(b)(ll). 
2634.404(c)(ll),  2634.406(a)(3)  &  (b)  and 
2634.408  and  appendixes  A  &  B  of  part 
2634  (the  two  implementing  forms,  the 
Certificate  of  Independence  and 
Certificate  of  Compliance,  are  codified 
respectively  in  the  cited  appendixes); 
and 

V.  Qualified  trust  drafting — 
§§  2634.401(c)(l)(i)  &  (d)(2)  2634.403(b). 
2634.404(c)  and  2634.408  (the  six 
implementing  forms  are  the  (A)  Model 
Qualified  Blind  Trust  Provisions,  (B) 
Model  Qualified  Blind  Trust  Provisions 
(For  Use  in  the  Case  of  an  Irrevocable 
Pre-Existing  Trust),  (C)  Model  Qualified 
Diversified  Trust  Provisions.  (D)  Model 
Qualified  Diversified  Trust  Provisions 
(Hybrid  Version),  (E)  Model  Qualified 
Diversified  Trust  Provisions  (For  Use  in 
the  Case  of  Multiple  Fiduciaries),  and 
(F)  Model  Qualified  Diversified  Trust 
Provisions  (For  Use  in  the  Case  of  a  Pre- 
Existing  Irrevocable  Trust). 

The  Office  of  Government  Ethics  is 
seeking  0MB  approval  of  the  two  trust 
certificates  listed  in  item  #  iv.  above,  as 
well  as  the  six  model  trust  drafts  listed 
in  item  *  v.  above.  Persons  who  want  to 
review  these  documents  for  purposes  of 
commenting  on  them  to  0MB  (as  well  as 
OGE)  can  obtain  copies  from  the  Office 
of  Government  Ethics  by  contacting  it  as 
provided  in  the  "Addresses"  and  "For 
Further  Information  Contact"  blocks 
above  in  this  preamble. 

The  total  annual  public  reporting 
burden  for  all  of  these  requirements 
indicated  below  includes  only  figures  for 
private  citizen  nominees  and  other  filers 
processed  by  or  employed  at  OGE,  not 
for  the  entire  executive  branch.  Further, 
the  burden  is  based  on  the  amount  of 
time  imposed  on  private  citizens,  not  on 
all  filers  (most  of  whom  are  current 
Federal  employees).  The  estimates 
shown  are  for  the  total  number  of 
executive  branch  filers;  the  percentage 


of  those  fliers  who  are  private  citizens 
(either  those  who  file  nominee/new 
entrant  reports  prior  to  joining  the 
Government  or  those  who  file 
termination  reports  after  leaving 
Government);  the  number  of  OGE- 
processed  private  citizen  reports;  and 
finally  the  hours  of  burden  imposed  for 
the  latter.  These  estimates  are  based  on 
OGE's  survey  of  executive  departments 
and  agencies'  ethics  programs  for 
calendar  year  1990  and  other  currently 
available  information.  The  total  OGE- 
processed.  private  citizen  reporting 
burden  is  4,188  hours.  The  figures  are 
broken  down  into  the  five  above-listed 
categories  of  information  collections  as 
follows: 

i.  Public  Financial  Disclosure  Reports 
(SF  278"s):  Total  filers  (executive 
branch):  19.000:  Private  citizen  filers 
(5%):  950;  OGE-processed  reports 
(private  citizens):  280;  OGE  burden 
hours  (3  hours/report):  840; 

ii.  Future  Confidential  Financial 
Disclosure  Reports  (standard  form  under 
development):  Total  filers  (executive 
branch):  227,000:  Private  citizen  filers 
(10%);  22,700:  OGE-processed  reports 
(private  citizens):  10;  OGE  burden  hours 
(1.5  hours/report):  15; 

iii.  Access  Form  for  SF  278'8  (OGE 
Form  201"s  or  executive  agency 
equivalent  forms):  Total  filers  (executive 
branch):  1.470;  Private  citizen  filers 
(95%):  1.397;  OGE-processed  requests 
(private  citizens):  360;  OGE  burden 
hours  (3  minutes/request):  18; 

iv.  Trust  Certificates: 

A.  Certificate  of  Independence:  Total 
filers  (executive  branch):  10;  Private 
citizen  filers  (100%):  10;  OGE-processed 
certificates  (private  citizens):  10;  OGE 
burden  hours  (20  minutes/certificate):  3. 

B.  Certificate  of  Compliance:  Total 
filers  (executive  branch):  35;  Private 
citizen  filers  (100%);  35;  OGE-processed 
certificates  (private  citizens):  35;  OGE 
burden  hours  (20  minutes/certificate): 
12:  and 

V.  Model  Qualified  Trust  Drafts: 

A.  Model  Qualified  Blind  Trust  Draft: 
Total  filers  (executive  branch):  10; 
Private  citizen  filers  (100% — trustees): 
10;  OGE-processed  drafts  (private 
citizens):  10;  OGE  burden  hours  (100 
hours/draft):  1,000. 

B.  Model  Qualified  Diversified  Trust 
Draft:  Total  filers  (executive  branch):  15; 
Private  citizen  filers  (100% — trustees): 
15;  OGE-processed  drafts  (private 
citizens):  15;  OGE  burden  hours  (100 
hours/draft):  1.500. 

C.-F.  The  four  remaining  model 
qualified  trust  drafts  for  modified  blind 
and  diversified  trusts  each  involves: 
Total  filers  (executive  branch):  2;  Private 
citizen  filers  (100% — trustees):  2;  OGE- 
processed  drafts  (private  citizens):  2; 


OGE  burden  hours  (100  hours/draft): 
200.  multiplied  by  four  (4  different 
drafts):  800. 

As  required  by  the  Paperwork 
Reduction  Act,  the  Office  of 
Government  Ethics  is  submitting  to 
OMB  a  request  that  it  approve  these 
information  collection  requirements  in 
the  regulation  and  in  the  forms 
themselves,  where  not  previously 
approved.  Copies  of  the  forms  specified 
in  items  i,  iii,  iv.  and  v  above  are 
available  upon  request  from  OGE.  (See 
the  "ADDRESSES  ■  and  "FOR  FURTHER 

INFORMATION  CONTACT"  blocks  above.) 
Itie  future  iorm  nuted  in  item  ii  is  still 
under  development.  Because  all  of  these 
reporting  requirements,  except  for  the 
future  confidential  financial  disclosure 
report  requirements  noted  in  item  ii.  are 
ongoing  information  collections 
necessary  to  proper  administration  of 
the  executive  branch  financial 
disclosure  system  under  title  I  of  the 
Ethics  in  Government  Act.  OMB  has 
granted  its  provisional  approval  for  the 
continued  collection  of  all  of  the 
information  specified.  Once  final,  formal 
OMB  approval  is  granted  under  the 
Paperwork  Reduction  Act,  OGE  will 
amend  this  regulation  to  indicate  the 
OMB  control  number  in  the  pertinent 
provisions  of  this  regulation,  and  to 
indicate  those  numbers  on  the  forms 
noted  in  items  iv  and  v  above.  (The 
other  forms  either  already  have  formal 
OMB  paperwork  clearance,  see  items  i 
and  iii  above,  or  have  yet  to  be 
implemented,  see  item  ii  above). 

Agencies,  organizations,  and 
individuals  desiring  to  submit  comments 
for  consideration  by  OMB  on  these 
information  collection  requirements 
should  address  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  room 
3002,  New  Executive  Office  Building, 
Washington,  DC  20503;  Attention:  Mr. 
Joseph  Lackey. 

List  of  Subjects  in  5  CFR  Parts  735  and 
2634 

Administrative  practice  and 
procedure.  Certificates  of  divestiture. 
Conflict  of  interest,  Financial  disclosure. 
Government  employees.  Penalties, 
Privacy,  Reporting  and  recordkeeping 
requirements,  and  Trusts  and  trustees. 

Approved:  February  4, 1992. 

Stephen  D.  Potts, 

Director.  Office  of  Government  Ethics- 
Approved:  February  19. 1992. 

Constance  B.  Newman, 

Director.  Office  of  Personnel  Management. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble  and  effective  on  the 
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dates  indicated  tht'rein.  the  Office  of 
Personnel  Management  is  amending  5 
CFK  part  "35  and  the  Office  of 
Go\emment  Ethics  is  removing  5  CFR 
part  2633  and  amending  5  CFR  part  2634, 
as  follows. 

CHAPTER  I— Of  FICE  OF  PERSONNEL 
MANAGEMEKT 

PART  735— EMPLOYEE 
RESPONSIBIUTIES  AND  CONDUCT 

1.  The  authonty  citation  for  part  735  is 
revised  to  read  as  follows: 

Authority:  5  U  SC.  App.  (Ethics  in 
GovKT.mfnl  Act  cf  IPtrsi;  sec.  502(a)  of  E.O. 
i:6-'4.  54  FR  15159  3  CFR.  19»«}  Comp..  p.  215. 
as  modified  by  E.O.  12731.  55  FR  42547.  3 
CFR.  t:»90  Comp.,  p.  306. 

2.  Pari  735  is  amended  by  removing 
§  735  106  and  all  of  subpart  D  thereof 

(I  §  735  401-735  412)  and  redesignating 

I  735.107  as  §  "35  lOfi 

CHAPTER  XVt— OFFICE  OF  GOVERNMENT 
ETHICS 

PART  2633— {REMOVED] 

\.  Urdt-r  the  duthority  of  title  IV  of  the 
Ethics  m  Goverrment  Act  of  1978,  part 
2633  IS  rpm.o\  rvi 

PART  2634— EXECUTIVE  BRANCH 
FINANCIAL  DISCLOSURE.  QUALIFIED 
TRUSTS.  AND  CERTIFICATES  OF 
DIVESTITURE 

2,  The  authority  citation  for  part  2634 
is  revised  to  read  as  follows: 

AuLhority:  5  U.S.C.  App.  (Ethics  in 
Go'  emment  Act  of  1978):  26  U.S.C.  1043;  E.O. 
12674.  54  FR  1515a  3  CFR.  1989  Comp..  p.  215. 
as  modified  by  E.0. 12731.  55  FR  42547.  3 
CFR.  1990  Comp..  p.  306. 

3.  In  part  2634.  subparts  A  through  I, 
appendixes  A  and  B,  and  the  part 
heading  are  revised  and  appendix  C  is 

added  to  read  as  follows: 

Subpart  A — General  ProvisKjns 

Sec. 

2634.101  Authority. 

2834.102  Purpose  and  overview. 

2634.103  Executive  agency  supplemental 
regulations. 

2634.104  Policies.  , 

2634.105  Definitions.  ' 

Subpart  3— Persons  Required  to  f  le  Pjduc 
Financial  Disclosure  Reports 

2do-}  _l:     Ge.'.erj.  :eqj..-ement3,  filing  dates, 
and  extensions. 

2634.202  Public  filer  defined. 

2634.203  Persons  excluded  by  rule. 

2634  204    Employment  of  sixty  days  or  less. 
26,34  205     Special  waiver  of  public  reporting 
requirements. 

Subpart  C — Contents  of  Reports 

26>J.301     Interests  in  property. 

2634J02    Income. 

2634.303    Purchases,  sales,  and  exchanges. 


2634.304 
2634.305 
2634.306 
2634.307 
2634.308 


2634.404 
2634.405 
2634.406 
2634.407 


Gifts  and  reimbursements. 
Liabilities. 

Agreements  and  arrangements. 
Outside  positions. 
Reporting  periods  and  contents  of 
public  financial  disclosure  reports. 
2634.309    Spouses  and  dependent  children. 
2834310    Trusts,  estates,  and  investment 
funds. 

Subpart  D — Qualified  Trusts 

2634.401  General  considerations. 

2634.402  Special  notice  for  advice-and- 
consent  nominees. 

2634.403  Qualified  blind  trusts. 
Qualified  diversified  trusts. 
Certification  of  trusts. 
Independent  trustees. 
Restrictions  on  fiduciaries  and 

interested  parties. 
2634.408    Special  filing  requirements  for 
qualified  trusts. 

Subpart  E— RevocaticMi  of  Tnjst 
Certificates  arxi  Trustee  Approvals 

2634.501  Purpose  and  scope. 

2834.502  Definitions. 

2634.503  Determinations. 

Subpart  P Procedure 

2634.601  Report  forms. 

2634.602  Filing  of  reports. 

2634.603  Custody  of  and  access  to  public 
reports. 

2634.604  Custody  of  and  denial  of  public 
access  to  confidential  reports. 

2634.605  Review  of  reports. 

2634.606  Updated  disclosure  of  advice-and- 
consent  nominees. 

2634.607  Advice  and  opinions. 

Subpart  G — PenaWes 

2634.701  Failure  to  file  or  falsifying  reports. 

2634.702  Breaches  by  trust  fiduciaries  and 
interested  parties. 

2834.703  Misuse  of  public  reports. 

2634.704  Late  filing  fee. 

SijCpart  H fthics  A^reenents 

2ti34.801  ijcope. 

2634.802  Requirements. 

2634.803  Notification  of  ethics  agreements. 

2634.804  Evidence  of  compliance. 

2634.805  Retention. 

Subpart  I — Cor^fideitia!  ^inar»cial 
Disctosure  Reports 

2634.901  Policies  of  confidential  financial 
disclosure  reporting. 

2634.902  Transition  to  the  new  confidential 
financial  disclosure  reporting  system. 

2634.903  General  requirements,  filing  dates, 
and  extensions. 

2634.904  Confidential  filer  defined. 

2634.905  Exclusions  from  filing 
requirements. 

2634.306    Review  of  confidential  filer  status. 

2634.907  Report  contents. 

2634.908  Reporting  periods. 

2634.909  Procedures,  penalties,  and  ethics 
agreements. 


Appendix  A  to  Part  2634— Certificate  of 
Independence 

Appendix  B  to  Part  2634— Certificate  of 
Compliance 

ApperKfix  C  to  Part  2634— Privacy  Act  and 
Paperwortt  Reduction  Act  Notices  for 
ApperKlixes  A  and  B 

Subpart  A— General  Provisions 

§2643.101     Authority. 

The  regulation  in  this  part  is  issued 
pursuant  to  the  authority  of  title  I  of  the 
Ethics  in  Government  Act  of  1978.  (Pub. 
L.  95-521,  as  amended)  ("the  Act")  as 
modified  by  the  Ethics  Reform  .\c\  of 
1989  (Pub.  L.  101-194,  as  amended  by 
Pub.  L  101-280)  ("the  Reform  Act"]; 
section  502  of  the  Reform  Act:  and 
section  201(d)  of  Executive  Order  12674 
of  Apni  12,  1989.  as  modified  by 
Elxecutive  Order  12731  of  October  17, 
1990. 

§  2634. 102    Purpose  and  overview. 

(.i)  This  regulation  supplements  and 
implements  title  I  of  the  Act  and  section 
201(d)  of  Executive  Order  12674  (as 
modified  by  Executive  Order  12731)  with 
respect  to  executive  branch  employees, 
by  setting  forth  more  specifically  the 
uniform  procedures  and  requirements 
for  financial  disclosure  and  for  the 
certification  and  use  of  qualified  blind 
and  diversified  trusts.  Additionally,  this 
regulation  im.plements  section  502  of  the 
Reform  Act  by  establishing  procedures 
for  executive  branch  personnel  to  obtain 
Certificates  of  Divestiture,  which  permit 
deferred  recognition  of  capital  gain  in 
certain  instances. 

(b)  The  rules  in  this  part  govern  both 
the  public  and  confidential  (nonpublic) 
financial  disclosure  systems,  except  as 
otherwise  indicated.  Subpart  1  of  this 
part  contains  special  rules  unique  to  the 
ronndential  disclosure  system. 

§2634.103    Executive  agency 
supptemental  regulations. 

(a)  This  regulation  is  intended  to 
provide  uniformity  for  executive  branch 
financial  disclosure  systems.  However, 
an  agency  may,  subject  to  the  prior 
written  approval  of  the  Office  of 
Government  Ethms,  issue  supplemental 
regulations  implementing  this  part,  if 
necessary  to  address  special  or  unique 
agency  circumstances.  Such  regulations: 

(1)  Shall  be  consistent  with  the  .Act. 
Executive  Orders  12674  and  12731   and 
this  part:  and 

(2)  Shall  impose  no  additional 
reporting  requirements  on  either  public 
or  confidential  filers,  unless  specifically 
authorized  by  the  Office  of  Government 
Ethics  as  supplem.ental  ronfidentia! 
reporting. 
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Note:  Supplemental  regulations  will  not  be 
used  to  satisfy  the  separate  requirement  of  5 
U.S.C.  App.  (Ethics  m  Government  Act  of 
1978,  Section  402(d)(1))  that  each  agency  have 
established  written  procedures  on  how  to 
collect,  review,  evaluate,  and.  where 
appropriate,  make  publicly  available, 
financial  disclosure  statements  filed  with  it. 

(bl  Requests  for  approval  of 
supplemental  regulations  under 
paragraph  (a)  of  this  section  shall  be 
submitted  in  writing  to  the  Office  of 
Government  Ethics,  and  shall  set  forth 
the  agency's  need  for  any  proposed 
supplement.il  reporting  requirements. 
See  §  2634.901  (b)  and  (c). 

(c)  Agencies  should  review  all  of  their 
existing  financial  disclosure  regulations 
to  determine  which  of  those  regulations 
must  be  modified  or  revoked  in  order  to 
conform  with  the  requirements  of  this 
part.  Any  amendatory'  agency 
regulations  shall  be  processed  in 
accordance  with  paragraphs  (a)  and  (b) 
of  this  section, 

§  2634.104    Policies. 

(a)  Title  I  of  the  Act  requires  that  high- 
level  Federal  officials  disclose  publicly 
their  personal  financial  interests,  to 
ensure  confidence  in  the  integrity  of  the 
Federal  Government  by  demonstrating 
that  they  are  able  to  carry  out  their 
duties  without  compromising  the  public 
trust.  Title  I  also  authorizes  the  Office  of 
Government  Ethics  to  establish  a 
confidential  (nonpublic)  financial 
disclosure  system  for  less  senior 
executive  branch  personnel  in  certain 
designated  positions,  to  facilitate 
internal  agency  conflict-of-interest 
review. 

(b)  Public  and  confidential  financial 
disclosure  serves  to  prevent  conflicts  of 
interest  and  to  identify  potential 
conflicts,  by  providing  for  a  systematic 
review  of  the  financial  interests  of  both 
current  and  prospective  officers  and 
employees.  These  reports  assist 
agencies  in  administering  their  ethics 
programs  and  providing  counseling  to 
employees. 

(c)  Financial  disclosure  reports  are  not 
net  worth  statements.  Financial 
disclosure  systems  seek  only  the 
information  that  the  President, 
Congress,  or  OGE  as  the  supervising 
ethics  office  for  the  e.xecutive  branch 
has  deemed  relevant  to  the 
administration  and  application  of  the 
criminal  conflict  of  interest  laws,  other 
statutes  on  ethical  conduct  or  financial 
interests,  and  Executive  orders  or 
regulations  on  standards  of  ethical 
conduct. 

(d)  Nothing  in  the  Act  or  this  part 
requiring  reporting  of  information  or  the 
filing  of  any  report  shall  be  deemed  to 
authorize  receipt  of  income,  honoraria, 


gifts,  or  reimbursements,  holding  of 
assets,  liabilities,  or  positions;  o.'- 
involvement  in  transactions  that  are 
prohibited  by  law,  Executive  order  or 
regulation. 

(e)  The  provisions  of  title  I  of  the  Act 
and  this  part  requiring  the  reporting  of 
information  shall  supersede  any  general 
requirement  under  any  other  provision 
of  law  or  regulation  on  the  reporting  of 
information  required  for  purposes  of 
preventing  confiicts  of  interest  or 
apparent  conflicts  of  interest.  However, 
the  provisions  of  title  1  and  this  part 
shall  not  supersede  the  requirements  of 
5  U.S.C.  7342  (the  Foreign  Gifts  and 
Decorations  Act). 

(f)  This  regulation  is  intended  to  be 
gender-neutral;  therefore,  use  of  the 
terms  he.  his,  and  him  include  she,  hers, 
and  her,  and  vice  versa. 

§2634.105     Definitions, 
For  purposes  of  this  part: 

(a)  Act  means,  the  Ethics  in 
Government  Act  of  1978  (Pub.  L  95-521, 
as  amended),  as  modifed  by  the  Ethics 
Reform  Act  of  1989  (Pub.  L  101-194,  as 
amended). 

(b)  Agency  means,  any  executive 
agency  as  defined  in  5  U.S.C.  105  (any 
executive  department.  Government 
corporation,  or  independent 
establishment  in  the  executive  branch), 
any  military  department  as  defined  in  5 
U.S.C.  102,  and  the  Postal  Service  and 
the  Postal  Rate  Commission.  It  does  not 
include  the  General  Accounting  Office. 

(c)  Confidential  filer  for  the  definition 
of  "confidential  filer,"  see  §  2634.904. 

(d)  Dependent  child  means,  when 
used  with  respect  to  any  reporting 
individual,  any  individual  who  is  a  son, 
daughter,  stepson,  or  stepdaughter  and 
who; 

(1)  Is  unmarried,  under  age  21,  and 
living  in  the  household  of  the  reporting 
individual;  or 

(2)  Is  a  dependent  of  the  reporting 
individual  within  the  meaning  of  section 
152  of  the  Internal  Revenue  Code  of 
1986,  26  U.S.C.  152. 

(e)  Designated  agency  ethics  official 
means,  the  primary  officer  or  employee 
who  is  designated  by  the  head  of  an 
agency  to  administer  the  provisions  of 
title  I  of  the  Act  and  this  part  within  an 
agency,  and  in  his  absence  the  alternate 
who  is  designated  by  the  head  of  the 
agency.  The  term  also  includes  a . 
delegate  of  such  an  official,  unless 
otherwise  indicated.  See  subpart  B  of 
part  2638  of  this  chapter  on  the 
appointment  and  additional 
responsibilities  of  a  designated  agency 
ethics  official  and  alternate. 

(f)  Executie  branch  means,  any 
agency  as  defined  in  paragraph  (b)  of 
this  section  and  any  other  entity  or 


administrative  unit  in  the  executive 
branch. 

(g)  Filer  is  used  interchangeably  with 
"reporting  individual."  and  may  refer  to 
a  "confidential  filer"  as  defined  in 
paragraph  (c)  of  this  section,  a  "public 
filer"  as  defined  in  paragraph  (m)  of  this 
section,  or  a  nominee  or  candidate  as 
described  in  §  2634.201, 

(h)  Gift  means,  a  payment,  advance, 
forbearance,  rendering,  or  deposit  of 
money,  or  anything  of  value,  unless 
consideration  of  equal  or  greater  value 
is  received  by  the  donor,  but  does  not 
include; 

(1)  Bequests  and  other  forms  of 
inheritance; 

(2)  Suitable  mementos  of  a  function 
honoring  the  reporting  individual; 

(3)  Food,  lodging,  transportation,  and 
entertainment  provided  by  a  foreign 
government  within  a  foreign  country  or 
by  the  United  States  Government,  the 
District  of  Columbia,  or  a  State  or  local 
government  or  pohtical  subdivision 
thereof; 

(4)  Food  and  beverages  which  are  not 
consumed  in  connection  with  a  gift  of 
overnight  lodging; 

(5)  Communications  to  the  offices  of  a 
reporting  individual,  including 
subscriptions  to  newspapers  and 
periodicals;  or 

(6)  Consumable  products  provided  by 
home-State  businesses  to  the  offices  of 
the  President  or  Vice  President,  if  those 
products  are  intended  for  consumption 
by  persons  other  than  the  President  or 
Vice  President. 

(i)  Honorarium  means,  a  payment  of 
money  or  anything  of  value  for  an 
appearance,  speech,  or  article.  For 
guidance  on  the  propriety  of  receiving 
honoraria,  see  part  2636  of  this 
subchapter. 

(j)  Income  means,  all  income  from 
whatever  source  derived.  It  includes  but 
is  not  limited  to  the  following  items: 
earned  income  such  as  compensation  for 
sen'ices,  fees,  commissions,  salaries, 
wages  and  similar  items;  gross  income 
derived  from  business  (and  net  income  if 
the  individual  elects  to  include  it);  gains 
derived  from  dealings  in  property 
including  capital  gains;  interest;  rents; 
royalties;  dividends;  annuities;  income 
from  the  investment  portion  of  life 
insurance  and  endowment  contracts; 
pensions;  income  from  discharge  of 
indebtedness;  distributive  share  of 
partnership  income;  and  income  from  an 
interest  in  an  estate  or  trust.  The  term 
includes  all  income  items,  regardless  of 
whether  they  are  taxable  for  Federal 
income  tax  purposes,  such  as  interest  on 
municipal  bonds.  Generally,  income 
means  "gross  income"  as  determined  in 
conformity  with  the  Internal  Revenue 
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Service  principles  at  28  CFR  161-1 
through  1.61-15  and  1.61-21. 

(k)  Personal  hospitality  of  any 
individual  means,  hospitality  extended 
for  a  nonbusiness  purpose  by  an 
individual,  not  a  corporation  or 
organization,  at  the  personal  residence 
of  or  on  property  or  facilities  owned  by 
that  individual  or  his  fairily. 

(1)  Persona!  residence  means,  any  real 
property  used  exclusively  as  a  private 
dwelling  by  the  reporting  individual  or 
his  spouse,  which  is  not  rented  out 
during  any  portion  of  the  reporting 
period.  The  term  is  not  limited  to  one's 
domicile;  ihere  may  be  more  than  one 
personal  residence,  including  a  vacation 
home. 

(m)  Public  filer.  For  the  definition  of 
"public  filer."  see  §  2634.202. 

(n)  Reimbursen-'eni  means,  any 
payment  or  other  thing  of  value  received 
by  the  reporting  individual  (other  than 
gifts,  as  defined  in  paragraph  (h)  of  this 
section)  to  cover  travel-reldted  expenses 
of  such  individual,  other  than  those 
which  are: 

(1)  Provided  by  the  United  States 
Government,  the  District  of  Columbia,  or 
a  State  or  local  government  or  political 
subdivision  thereof; 

(2)  Required  to  be  reported  by  the 
reporting  individual  under  5  U.S.C.  7342 
(the  Foreign  Gifts  and  Decorations  Act); 
or 

(3)  Required  to  be  reported  under 
section  304  of  the  Federal  Election 
Campaign  Act  of  1971  (2  U.S.C.  434) 
(relating  to  reports  of  campaign 
contributions). 

Note:  Payments  which  are  not  made  to  the 
individual  arc  not  reimbursements  for 
purposes  of  this  part.  Thus,  payments  made 
to  the  filer's  employing  agency  to  cover 
official  travel-related  expenses  do  not  fit  this 
definition  of  reimbursement.  For  example, 
payments  being  accepted  by  the  agency 
'  pursuant  to  statutory  authority  such  as  31 
U.S.C.  1353.  as  implemented  by  41  CFR  part 
304-1,  are  not  considered  reimbursements 
under  this  pari  2834.  because  they  are  not 
payments  received  by  the  reporting 
individual.  On  the  other  hand,  travel 
payments  made  to  the  employee  by  an 
outside  entity  for  private  travel  are 
considered  reimbursements  for  purposes  of 
this  part.  Likewise,  travel  payments  received 
from  certain  nonprofit  entities  under 
authority  of  5  U.S.C.  4111  are  considered 
reimbursements,  even  though  for  official 
travel,  since  that  statute  specifies  that  such 
payments  must  be  made  to  the  individual 
directly  (with  prior  approval  from  the 
individual's  agency). 

(o)  Relative  means  an  individual  who 
is  related  to  the  reporting  individual,  as 
father,  mother,  son.  daughter,  brother, 
sister,  uncle,  aunt,  great  uncle,  great 
aunt,  first  cousin,  nephew,  niece, 
husband,  wife,  grandfather. 


grandmother,  grandson,  granddaughter, 
father-in-law.  mother-in-law,  son-in-law, 
daughter-in-law,  brother-in-law,  sister- 
in-law,  stepfather,  stepmother,  stepson, 
stepdaughter,  stepbrother,  stepsister, 
half  brother,  half  sister,  or  who  is  the 
grandfather  or  grandmother  of  the 
spouse  of  the  reporting  individual,  and 
shall  be  deemed  to  include  the  fiance  or 
fiancee  of  the  reporting  individual. 

(p)  Reporting  individual  is  used 
interchangeably  with  "filer,"  and  may 
refer  to  a  "confidential  filer"  as  defined 
in  I  2634.904,  a  "public  filer"  as  defined 
in  §  2634.202,  or  a  nominee  or  candidate 
as  described  in  S  2634.201. 

(q)  Reviewing  official  means  the 
designated  agency  ethics  official  or  his 
delegate,  the  Secretary  concerned,  the 
head  of  the  agency,  or  the  Director  of 
the  Office  of  Government  Ethics. 

(r)  Secretary  concerned  has  the 
meaning  set  forth  in  10  U.S.C.  101(8) 
(relating  to  the  Secretaries  of  the  Army, 
Navy,  Air  Force,  and  for  certain  Coast 
Guard  matters,  the  Secretary  of 
Transportation);  and.  in  addition, 
means: 

(1)  The  Secretary  of  Commerce,  in 
matters  concerning  the  National 
Oceanic  and  Atmospheric 
Administration; 

(2)  The  Secretary  of  Health  and 
Human  Services,  with  respect  to  matters 
concerning  the  Public  Health  Service; 
and 

(3)  The  Secretary  of  State  with  respect 
to  matters  concerning  the  Foreign 
Service. 

(s)  Special  Government  employee  has 
the  meaning  given  to  that  term  by  the 
first  sentence  of  18  U.S.C.  202(a):  an 
officer  or  employee  of  an  agency  who  is 
retained,  designated,  appointed,  or 
employed  to  perform  temporary  duties, 
with  or  without  compensation,  for  not  to 
exceed  130  days  during  any  period  of 
365  consecutive  days,  either  on  a  full- 
time  or  intermittent  basis. 

(t)  Value  means  a  good  faith  estimate 
of  the  fair  market  value  if  the  exact 
value  is  neither  known  nor  easily 
obtainable  by  the  reporting  individual 
without  undue  hardship  or  expense.  In 
the  case  of  any  interest  in  property,  see 
the  alternative  valuation  options  in 
§  2634.301(e). 

For  gifts  and  reimbursements,  see 
§  2634.304(e). 

Subpart  B— Persons  Required  To  File 
Public  Financial  D  sccsure  Reports 

§  2634.201     General  reqiu'efienr^.  ('hrg 
dates,  and  extensions 

(a)  Incumbents.  A  public  filer  as 
defined  in  S  2634.202  of  this  subpart 
who.  during  any  calendar  year,  performs 
the  duties  of  his  position  of  office,  as 


described  in  that  section,  for  a  period  in 
excess  of  60  days  shall  file  a  public 
financial  disclosure  report  containing 
the  information  prescnoed  in  subpart  C 
of  this  part,  on  or  before  May  15  of  the 
succeeding  year. 

Example  1.  An  SES  official  commences 
performing  the  duties  of  his  position  on 
November  15.  He  will  not  be  required  to  file 
an  incumbent  report  for  that  calendar  year. 

Example  2.  An  employee,  who  is  classified 
at  GS-15,  is  assigned  to  fill  an  SES  position  In 
an  acting  capacity,  from  October  15  through 
December  31.  Having  perfc-rr-ed  the  duties  of 
a  covered  position  for  more  than  60  days 
during  the  calendar  year,  he  will  be  required 
to  file  and  incumbent  report. 

(b)  New  entrants.  (1)  Within  30  days 
of  assuming  a  public  filer  position  or 
office  described  in  §  2634.202  of  this 
subpart,  an  individual  shall  file  a  public 
financial  disclosure  report  containing 
the  information  prescribed  in  subpart  C 
of  this  part. 

(2)  However,  no  report  shall  be 
required  if  the  individual: 

(i)  Has,  within  30  days  prior  to 
assuming  such  position,  left  another 
position  or  office  for  which  a  public 
financial  disclosure  report  under  the  Act 
was  required  to  be  filed;  or 

(ii)  Has  already  filed  such  a  report  as 
a  nominee  or  candidate  for  the  position. 

Example:  Y,  an  employee  of  the  Treasury 
Department  who  has  previously  filed  reports 
in  accordance  with  the  rules  of  this  section, 
terminates  employment  with  that  Department 
on  January  12, 1991.  and  begins  employment 
with  the  Commerce  Department  on  February 
10. 1991,  in  a  Senior  Executive  Service 
position.  Y  is  not  a  new  entrant  since  he  has 
assumed  a  position  described  in  §  2634.202  nf 
this  subpart  within  thirty  days  of  leaving 
another  position  so  described.  Accordingly, 
he  need  not  file  a  new  report  with  the 
Commerce  Department. 

Note:  While  Y  did  not  have  to  file  a  new 
entrant  report  with  the  Commerce 
Department,  that  Department  should  request 
a  copy  of  the  last  report  which  he  filed  with 
the  Treasury  Department,  so  that  Commerce 
could  determine  whether  or  not  there  would 
be  any  conflicts  or  potential  conflicts  in 
connection  with  Ys  new  employment. 
Additionally,  Y  will  have  to  file  an  incumbent 
report  covering  the  1990  calendar  year,  in 
accordance  with  paragraph  (a)  of  this  section, 
due  not  later  than  May  15. 1991,  with 
Commerce,  which  should  provide  a  copy  to 
Treasury  so  that  both  may  review  it. 

(c)  Nominees.  (1)  At  any  time  after  a 
public  announcement  by  the  President 
or  President-elect  of  his  intention  to 
nominate  an  individual  to  an  executive 
branch  position,  appointment  to  which 
requires  the  advice  and  consent  of  the 
Senate,  such  indi\  idual  may,  and  in  any 
event  within  five  days  after  the 
transmittal  of  the  nomination  to  the 
Senate  shall,  file  a  public  financial 
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disclosure  report  containing  the 
information  prescribed  in  subpart  C  of 
this  part, 

(2)  This  requirement  shall  not  apply  to 
any  individual  who  is  nominated  to  a 
position  as, 

(i)  An  officer  of  the  umfoiiiied 
ser\'ices;  or 
(ii)  A  Foreign  Service  Officer 

Note:  Although  the  statute,  5  U.S  C,  app 
(Ethics  in  Govcmmenl  Act  of  19^8,  senior 
101(b)(lj).  exempt*  uniformed  service  officers 
oniy  1/  they  are  nonjimited  for  appointment  to 
a  grade  or  ranit  for  which  the  pay  grade  is  0-6 
Of  below,  the  Senate  confirmation 
committees  have  adopted  a  practice  of 
exempting  all  uniformed  service  officers, 
unless  otherwise  specified  by  the  committee 
assigned. 

(3)  Section  2634.605|c)  provides 
expedited  procedures  in  the  case  of 
individuals  described  in  paragraph  (c)(l  | 
of  this  section.  Those  individuals 
referred  to  in  paragraph  (c)(2)  of  this 
section  as  being  exempt  from  filing 
nominee  reports  shall  file  new  entrant 
reports,  if  required  by  paragraph  (b)  of 
this  section. 

(d)  Candidates^  A  Candidate  (as 
defined  in  section  301  of  the  Federal 
Electjon  Campaign  Act  of  19~1.  2  U.SC 
4311  for  nomination  or  election  to  the 
office  of  President  or  Vice  President 
(other  than  an  incumbent)  shall  file  a 
public  financial  disclosure  report 
containing  the  information  prescnbed  in 
subpart  C  of  this  part,  in  accordance 
with  the  following; 

(1 )  Within  30  days  of  becoming  a 
candidate  on  or  before  May  15  of  the 
calendar  year  in  which  the  individual 
becomes  a  candidate,  whichever  is  later, 
but  in  no  event  later  than  .3(1  days  before 
the  election:  and 

(2)  On  or  before  May  15  of  each 
successive  year  an  indiv  idual  continues 
to  be  a  candidate.  However,  in  any 
calendar  year  in  which  an  individual 
continues  to  be  a  candidate  but  all 
elections  relating  to  such  candidacy 
were  held  in  prior  calendar  years,  the 
individual  need  not  file  a  report  unless 
he  becomes  a  candidate  for  a  vacancy 
during  that  year. 

Example.  P  became  a  candidate  for 
President  in  januarv'  1991  P  will  be  required 
to  file  a  public  financial  disclosure  report  on 
or  before  May  15.  1931   If  P  had  become  a 
candidate  on  |une  V  IP?!  he  would  have 
been  required  to  fil«  a  disclosure  report 
within  30  days  of  that  da'e. 

(e)  Termination  of  employment.  (1)  On 

or  before  the  thirtieth  day  after 
termination  of  employment  from  a 
public  filer  position  or  office  described 
in  §  2634.202  of  this  subpart,  an 
individual  shall  file  a  public  rinancial 
disclosure  report  containing  the 


information  prescribed  in  subpart  C  of 
this  part. 

(2)  However,  if  within  30  days  of  such 
terminabon  the  individual  assumes 
employment  in  another  position  or  office 
for  which  a  public  report  under  the  Act 
is  required  to  be  filed,  no  report  shall  be 
required  by  the  provisions  ol  this 
paragraph.  See  the  related  Example  in 
paragraph  (b)  of  this  section. 

(f)  Extensions.  The  reviewing  official 
may.  for  good  cause  shown,  grant  to  any 
public  filer  or  class  thereof  an  extension 
of  timp  for  filing  which  shall  not  exceed 
45  days.  The  Director  of  the  Office  of 
Government  Ethics,  for  good  cause 
shown,  may  grant  an  additional 
extension  of  time  which  shall  not 
exceed  45  days  The  employee  shall  set 
forth  specific  reasons  for  such 
additional  extension,  which  shall  be 
forwarded  to  the  Director  through  the 
reviewing  official  The  reviewing  official 
shall  also  submit  his  conunentA  on  the 
request  (For  extensions  on  confidential 
financial  disclosure  reports,  see 
§  2634.903|dj.) 

§  2634.202    Public  filer  defined. 

The  U'rm public  flier  includes: 
fa]  TTie  President, 

(b)  The  Vice  President; 

(c)  Each  officer  or  employee  in  the 
executive  branch,  including  a  special 
Government  employee  as  defined  in  18 
U.S.C.  202(a),  whose  position  is 
classified  above  CS-15  of  the  General 
Schedule  prescribed  by  5  U.S.C.  5332,  or 
the  rate  of  basic  pay  for  which  is  fixed, 
other  than  under  the  General  Schedule. 
at  a  rate  equal  to  or  greater  than  120%  of 
the  minimum  rate  of  basic  pay  for  GS-15 
of  the  General  Schedule:  each  member 
of  a  uniformed  ser\  ice  w  hose  pay  grade 
is  at  or  hi  excess  of  0-7  under  37  U.S.C. 
201:  and  each  officer  or  employee  in  any 
other  position  determined  by  the 
Director  of  the  Office  of  Government 
Ethics  to  be  of  equal  classification; 

(d)  Each  employee  Viho  is  an 
administrative  law  judge  appointed 
pursuant  to  5  U^C.  3105; 

(e)  Any  employee  not  otherwise 
described  in  paragraph  (c)  of  this 
section  who  is  m  a  position  in  the 
executive  branch  which  is  excepted 
from  the  competitive  service  by  reason 
of  being  of  a  confidentuii  o' 
policymaking  character,  unless  excluded 
by  virtue  of  a  determination  under 

§  2634.203  of  this  subpart, 

(0  The  Post.ma.ster  General,  the 
Deputy  Postmaster  General  each 
Governor  of  the  Board  of  Governors  of 
the  United  States  Postal  Service  and 
each  offic<;r  or  emp!o>  ee  of  the  United 
States  Postal  Service  or  Postal  Rate 
Commission  whose  basic  rate  of  pay  is 
equal  to  or  greater  than  120%  of  the 


minimum  rale  of  basic  pay  for  GS-15  of 
the  Cienersi  Schedule, 

(g;  The  Dirertor  of  the  Office  of 
Govemmenl  Ethics  end  each  agency's 
primary  designated  agency  ethics 
offidaL 

(h)  Any  civilian  employee  not 
otherwise  described  in  paragraph  (c)  of 
this  section  who  is  employed  in  the 
Exeriit've  OFFrp  of  the  President  (other 
thij'  H  !-;  e  I -!  (  <vt>mment  employee,  as 
defined  in  18  1LSC  202(a))  and  holds  a 
commission  of  appointment  from  the 
President;  and 

(i)  Anyone  wrhose  employment  in  a 
position  or  office  described  in 
paragraphs  (a)  through  fh)  of  this  section 
has  terminated  but  who  has  not  yet 
satisfied  the  filing  requirements  of 
§  2634.201(e)  of  this  subpart. 

Note:  References  in  this  section  and  in 
§  §  2B34.203  aod  2634^)04  to  poMtion 
classincations  have  been  adjusted  to  reflect 
elimination  of  General  Schedule 
classificatlocu  CS-IS.  CS-17,  and  CS-ie  by 
the  Federal  Enployee*  Pay  Comparability 
Act  of  1890,  as  inootporated  in  section  520  of 

Piihlir  l^w  101-50<> 

5  2634.203    Person  exOudefl  by  rule. 

(a)  In  general.  Any  individual  or  group 
of  individuals  described  in  {  2634JZ02(e) 
of  this  subpart  (relating  to  positions  of  a 
confidential  or  policy-making  character] 
may  be  excluded  by  rule  from  the  public 
reporting  requirements  of  this  subpart 
when  the  Director  of  the  Office  of 
Government  Ethics  determines,  in  his 
sole  discretion,  that  such  exclusion 
would  not  affect  adversely  (he  integrity 
of  the  Government  or  the  public's 
confidence  in  the  integrity  of  the 
Government 

(b)  Exclusion  determination.  The 
determination  required  by  paragraph  (a) 
of  this  section  has  been  made  for  the 
following  group  of  individuals  who. 
therefore,  may  be  excluded  from  the 
public  reporting  requirements  of  this 
subpart,  piirsuant  to  the  procedures  in 
paragraph  (c)  of  this  section:  Individuals 
in  any  position  classified  at  GS-15  of  the 
General  Schedule  or  below,  or  the  rate 
of  basic  pay  for  which  is  less  than  120% 
of  the  minimum  rate  of  basic  pay  fixed 
for  GS-15,  who  have  no  policy-making 
role  with  respect  to  agency  programs. 
Such  individuals  may  include 
chauffeurs,  private  secretaries, 
stenographers,  and  others  holding 
positions  of  a  si.TJ!,!'  f  H'ur*-  whose 
exclusion  *»(»<,;.::  t-t-  fii,:;,.vi;.-!,i  with  the 
basic  critenon  m  1  f  -tr;  h:  paragraph  (a) 
of  this  section,  bee  \  2i>34.904(d)  for 
possible  coverage  by  confidential 
disclosure  rults 

(c)  Pmcedupf'  \  l  \  Thv  exclusion  of  any 
individual  f"»fr  reporting  requirements 
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pursuant  to  this  section  will  be  effective 
as  of  the  time  the  employing  agency  files 
with  the  Office  of  Government  Ethics  a 
list  and  description  of  each  position  for 
which  exclusion  is  sought,  and  the 
identity  of  any  incumbent  employees  in 
those  positions.  Exclusions  should  be 
requested  prior  to  due  dates  for  the 
reports  which  such  employees  would 
otherwise  have  to  file.  A  subsequent  list 
or  description  showing  any  additions  to 
or  deletions  from  the  original 
submissions,  or  a  statement  that  no 
changes  have  been  made,  must  be  filed 
annually  with  the  Office  of  Government 
Ethics  on  or  before  Mayl5. 

(2)  If  the  Office  of  Government  Ethics 
finds  that  one  or  more  positions  has 
been  improperly  excluded,  it  will  advise 
the  agency  and  set  a  date  for  the  filing 
of  the  report. 

?  2634.204     E-nplcy-ner.t  0*  sixtv  days  or 
ess 

(a)  In  general.  Any  public  filer  or 
nominee  who.  as  determined  by  the 
official  specified  in  this  paragraph,  is 
not  reasonably  expected  to  perform  the 
duties  of  an  office  or  position  described 
in  §  2634.201(c)  or  §  2634.202  of  this 
subpart  for  more  than  60  days  in  any 
calendar  year  shall  not  be  subject  to  the 
reporting  requirements  of  §  2634.201  (b), 
(c),  or  (e)  of  this  subpart.  This 
determination  will  be  made  by: 

(1)  The  designated  agency  ethics 
official  or  Secretary  concerned,  in  a  case 
to  which  the  provisions  of  §  2634.201  (b) 
or  (e)  of  this  subpart  (relating  to  new 
entrant  and  termination  reports)  would 
otherwise  apply:  or 

(2)  The  Director  of  the  Office  of 
Government  Ethics,  in  a  case  to  which 
the  provisions  of  §  2634.201(c)  of  this 
subpart  (relating  to  nominee  reports) 
would  otherwise  apply. 

(b)  Alternative  reporting.  Any  new 
entrant  who  is  exempted  from  filing  a 
public  financial  report  under  paragraph 
(a)  of  this  section  and  who  is  a  special 
Government  employee  is  subject  to 
confidential  reporting  under 

§  2634.903(b).  See  §  2634.904(b). 

(c)  Exception.  If  the  public  filer  or 
nominee  actually  performs  the  duties  of 
an  office  or  position  referred  to  in 
paragraph  (a)  of  this  section  for  more 
than  60  days  in  a  calendar  year,  the 
public  report  otherwise  required  by: 

(1)  Section  2634.201  (b)  or  (c)  of  this 
subpart  (relating  to  new  entrant  and 
nominee  reports)  shall  be  filed  within  15 
calendar  days  after  the  sixtieth  day  of 
duty;  and 

(2)  Section  2634.201(e)  of  this  subpart 
(relating  to  termination  reports)  shall  be 
filed  as  provided  in  that  paragraph. 


§2634.205    Special  wnvp'  oi  pubic 
reporting  requirements. 

(a)  General  rule.  In  unusual 
circumstances,  the  Director  of  the  Office 
of  Government  Ethics  may  grant  a 
request  for  a  waiver  of  the  public 
reporting  requirements  under  this 
subpart  for  an  individual  who  is 
reasonably  expected  to  perform,  or  has 
performed,  the  duties  of  an  office  or 
position  for  fewer  than  130  days  in  a 
calendar  year,  but  only  if  the  Director 
determines  that: 

(1)  The  individual  is  a  special 
Government  employee,  as  defined  in  18 
U.S.C.  202(a),  who  perforins  temporary 
duties  either  on  a  full-time  or 
intermittent  basis; 

(2)  The  individual  is  able  to  provide 
services  specially  needed  by  the 
Government; 

(3)  It  is  unlikely  that  the  individual's 
outside  employment  or  financial 
interests  will  create  a  conflict  of 
interest;  and 

(4)  Public  financial  disclosure  by  the 
individual  is  not  necessary  under  the 
circumstances. 

(b)  Procedure.  (1)  Requests  for 
waivers  must  be  submitted  to  the  Office 
of  Government  Efhir.s,  via  the 
requester's  agency,  within  10  days  after 
an  employee  learns  that  he  will  hold  a 
position  which  requires  reporting  and 
that  he  will  serve  in  that  position  for 
more  than  60  days  in  any  calendar  year, 
or  upon  serving  in  such  a  position  for 
more  than  60  days,  whichever  is  earlier. 

(2)  The  request  shall  consist  of: 

(i)  A  cover  letter  which  identifies  the 
individual  and  his  position,  states  the 
approximate  number  of  days  in  a 
calendar  year  which  he  expects  to  serve 
in  that  position,  and  requests  a  waiver 
of  public  reporting  requirements  under 
this  section; 

(ii)  An  enclosure  which  states  the 
reasons  for  the  individual's  belief  that 
the  conditions  of  paragraphs  (a)  (1) 
through  (4)  of  this  section  are  met  in  the 
particular  case;  and 

(iii)  The  report  otherwise  required  by 
this  subpart  B.  as  a  factuah  basis  for  the 
determination  required  by  this  section. 
The  report  shall  bear  the  legend  at  the 
top  of  page  1:  "CONFIDENTIAL: 
WAIVER  REQUEST  PENDING 
PURSUANT  TO  5  CFR  2634.205." 

(3)  The  agency  in  which  the  individual 
serves  shall  advise  the  Office  of 
Government  Ethics  as  to  the  justification 
for  a  waiver. 

(4)  In  the  event  a  waiver  is  granted, 
the  report  shall  not  be  subject  to  the 
public  disclosure  requirements  of 

§  2634.603;  however,  the  waiver  request 
cover  letter  shall  be  subject  to  those 
requirements.  In  the  event  that  a  waiver 
is  not  granted,  the  confidential  legend 


shall  be  removed  from  the  report,  and 
the  report  shall  be  subject  to  public 
disclosure;  however,  the  waiver  request 
cover  letter  shall  not  then  he  subject  to 
public  disclosure 

Subpart  C— Contents  of  Reports 

$2634.301     Interests  In  property. 

(a)  In  gent  roL  Each  financial 
disclosure  report  filed  pursuant  to  this 
part,  whether  public  or  confidential, 
shall  include  a  brief  description  of  any 
interest  in  property  held  by  the  filer  at 
the  end  of  the  reporting  period  in  a  trade 
or  business,  or  for  investment  or  the 
production  of  income,  having  a  fair 
market  value  in  excess  of  Sl.OOO.  In  the 
case  of  public  financial  disclosure 
reports,  the  report  shall  designate  the 
category  of  value  of  the  property  in 
accordance  with  paragraph  (d)  of  this 
section.  Each  item  of  real  and  personal 
property  shall  be  disclosed  separately. 
Note  that  for  Individual  Retirement 
Accounts  (IRA's),  brokerage  accounts, 
trusts,  mutual  or  pension  funds  and 
other  entities  with  portfolio  holdings, 
each  underlying  asset  must  be 
separately  disclosed,  unless  the  entity 
qualifies  for  special  treatment  under 

§  2634.310  of  this  subpart. 

(b)  Types  of  property  reportable. 
Subject  to  the  exceptions  in  paragraph 
(c)  of  this  section,  examples  of  the  types 
of  property  required  to  be  reported 
include,  but  are  not  limited  to: 

(1)  Real  estate; 

(2)  Stocks,  bonds,  securities,  and 
futures  contracts; 

(3)  Livestock  owned  for  commercial 
purposes; 

(4)  Commercial  crops,  either  standing 
or  held  in  storage; 

(5)  Antiques  or  art  held  for  resale  or 
investment; 

(6)  Beneficial  interests  in  trusts  and 
estates: 

(7)  Deposits  in  banks  or  other 
financial  institutions; 

(8)  Pensions  and  annuities; 

(9)  Mutual  funds; 

(10)  Accounts  or  other  funds 
receivable;  and 

(11)  Capital  accounts  or  other  asset 
ownership  in  a  business. 

(c)  Exceptions.  The  following  property 
interests  are  exempt  from  the  reporting 
requirements  under  paragraphs  (a)  and 
(b)  of  this  section: 

(1)  Any  personal  liability  owed  to  the 
filer,  spouse,  or  dependent  child  by  a 
spouse,  or  by  a  parent,  brother,  sister,  or 
child  of  the  filer,  spouse,  or  dependent 
child: 

(2)  Personal  savings  accounts  (defined 
as  any  form  of  deposit  in  a  bank, 
savings  and  loan  association,  credit 
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union,  or  similar  financial  institution)  in 
a  single  finandal  institution  or  holdings 
in  a  single  money  market  mutual  fund, 
aggregating  S5,o6o  or  less  in  that 
institution  or  fund, 

(3)  A  persona!  residence  of  the  filer  or 
spouse,  as  defined  in  §  2634.105(1);  and 

(4)  Financial  interests  in  any 
retirement  system  of  the  United  States 
(including  the  Thrift  Savings  Plan)  or 
under  the  Social  Security  Act. 

(d)  Valuation  categories.  TTie 
valuation  categories  specified  for 
property  items  on  public  financial 
disclosure  reports  are  as  follows: 

(1)  Not  more  than  $15,000; 

(2)  Greater  than  Sl5,000  but  not  more 
than  S50.000; 

(3)  Greater  than  SSO.OOO  but  not  more 
than  ST 00,000: 

(4)  Greater  than  $100,000  but  not  more 
than  $250,000; 

(5)  Greater  than  $250,000  but  not  more 
than  $500^)00; 

(6j  Greater  than  S5<X),000  but  not  more 
than  $1^,000;  and 
(7)  Greatei  Lhan  Sl.000,000. 

(e)  VcluatiGii  of  interests  in  property. 
A  good  faith  estimate  of  the  fair  market 
value  of  interests  in  property  may  be 
made  in  any  case  in  which  the  e.xact 
value  cannot  be  obtdint-d  without  undue 
hardship  or  expense  to  the  filer.  Fair 
market  value  may  also  be  determined 
by: 

(1)  The  purchase  price  (in  which  case, 
the  filer  should  indicate  date  of 
purchase); 

(2)  Recent  appraisal, 

(3)  The  assessed  value  for  tax 
purposes  [adjusted  to  reflect  the  market 
value  of  the  property  used  for  the 
assessment  if  the  assessed  value  is 
computed  at  less  than  100  percent  of 
that  market  value): 

(4)  The  year-end  book  value  of 
nonpubliciy  traded  stock,  the  year-end 
exchange  value  of  corporate  stock,  or 
the  face  value  of  corporate  bonds  or 
comparable  securities; 

(5)  The  net  worth  of  a  business 
partnership; 

(6)  The  equity  value  of  an  individually 
owned  business:  or 

(7)  Any  other  recognized  indication  of 
value  (such  as  the  last  sale  on  a  stock 
exchange). 

Example  1  An  officidl  has  a  $4.fklO  Sn>inc-< 
accou.nt  in  Baak  A.  His  spcase  has  a  S2.5iX) 
certificate  of  deposit  issued  by  Bank  B  and 
his  dependent  daughter  has  a  S200  saviriKs 
account  in  Bank  C.  The  officiai  does  not  ha^e 
to  disdose  the  deposits,  as  the  lotal  value  of 
the  deposits  in  any  one  twnk  does  nut  exceed 
S5.000.  Note,  howevef.  thai  rhe  source,  and  if 
he  IS  a  jhiWjc  filer  the  amount  of  imprest 
income  from  any  b«nk  i«  required  to  be 
reported  under  i  2634.302(bj  of  this  subpart  if 
il  exceeds  d>e  reporting  threshold  for  income 


See  S  2834.J09  of  this  subpart  for  disclosure 
coverage  of  spouses  and  dependent  children. 

Example  Z  Pubiic  filer  K  has  a  collection  of 
post-impressionist  paintings  which  have  been 
carefully  selected  over  the  years.  From  time 
to  time,  as  new  painting  have  been  acquired 
to  add  to  the  collection,  R  has  made  sales  of 
both  less  desirable  works  from  his  collection 
and  paintings  of  various  schools  which  he 
acquired  through  inheritance.  Under  these 
circumstances.  R  must  report  the  value  of  all 
the  paintings  he  retains  as  interests  in 
property  pursuant  to  this  section,  as  well  as 
income  from  the  sales  of  paintings  pursuant 
to  §  2B34.302[b)  of  this  subpart.  Recurrent 
sales  from  a  collection  indicate  that  the 
collection  is  being  hdd  for  investment  or  the 
production  of  income. 

Example  X  A  reporting  individual  has 
investments  which  her  broker  holds  as  an 
IRA  and  invests  in  s(tx;k8,  bonds,  and  mutual 
funds.  Each  suuh  hsw:  having  a  fair  market 
value  in  excess  of  $1,000  at  the  close  of  the 
reporting  f>eriod  must  be  separately  listed, 
and  also  the  value  must  be  shown  if  she  is  a 
public  filer.  See  {  2e34.3Tl(c)  of  this  subpart 
for  attachment  of  brokerage  statements  in 
lieu  of  listins.  in  the  event  of  extensive 
holdings.  Note  that  for  a  mutual  fund  held  in 
this  IR.A  investment  account,  its  underlying 
assets  must  also  be  separately  detailed, 
unless  It  qualifies  as  an  excepted  investment 
fund,  pursuant  to  S  2634.310  of  this  subpart. 

§  2634.302    Income, 

(a)  Novinvpstment  income.  (1)  Each 
financial  disclosure  report  filed  pursuant 
to  this  part,  whether  public  or 
confidential,  shall  disclose  the  source, 
type,  and  in  the  case  of  public  financial 
disclosure  reports  the  actual  amount  or 
value,  of  earned  or  other  noninvestraent 
income  in  excess  of  $200  from  any  one 
source  which  is  received  by  the  filer  or 
has  accrued  to  his  benefit  during  the 
reporting  period,  including: 

(i)  Salaries,  fees,  commissions,  wages 
and  any  other  compensation  for 
personal  services  (other  than  from 
United  States  Government  employment); 

(ii)  Retirement  benefits  (other  than 
from  United  States  Ciovemment 
employment,  including  the  Thrift 
Savings  Plan  or  from  Social  Security; 

(iiij  Any  honnrana,  and  the  date 
services  were  provid'^d  including 
paym.ents  made  or  to  be  made  to 
charitable  organizations  on  behalf  of  the 
filer  in  lieu  of  honoraria;  and 

(iv)  Any  other  noninvestment  income, 
such  as  prizes,  awards,  or  discharge  of 
indebtedness. 

Note:  In  calculating  the  amount  of  an 
honoranuni.  frublracl  any  actual  and 
necessary  trnvei  expejises  incurred  by  the 
recipient  and  one  relntt^t'  for  example,  if 
such  expenses  are  paiu  or  reimbursed  by  the 
honorarium sobiAe.  L.ht>  shall  not  be  counted 
as  part  of  the  honorarium  payment:  if  the 
expenses  are  paid  or  reimbursed  by  the 
individual  receiving  thp  honorarium,  the 
amount  of  honorarium  shall  be  reduced  by 
the  amount  af  s<.ch  expenses. 


Example  J.  An  official  is  a  participant  in  a 
retirement  plan  of  Coastal  Airlines.  Pursuant 
to  such  plan,  the  ofTicial  and  his  spouse 
receive  passage  on  some  Coastal  flights 
without  charge,  aod  they  receive  passage  on 
other  flights  at  a  disoounled  fare.  The 
difference  between  what  Coastal  charges 
members  of  the  public  generally  and  what  the 
official  and  h<s  spouse  are  charged  for  a 
particular  flight  is  deemed  income  in-kind 
and  must  be  disclosed  by  this  reporting 
individual  if  it  exceeds  the  $200  threshold. 

Example  2.  An  official  serves  on  the  board 
of  directors  at  a  bank,  for  which  he  receives  a 
$500  fee  each  calendar  quarter.  He  also 
receives  an  annual  fee  of  Sl.500  for  service  as 
trustee  of  a  private  trust  In  both  instances, 
such  fees  received  or  earned  during  the 
reporting  period  tmni  be  disclosed,  and  if  he 
is  a  public  filer  the  actual  amount  must  be 
shown. 

(2)  In  the  case  of  payments  in  lieu  of 
honoraria  made  on  or  after  January  1. 
1991,  the  individual  shall  also  file  a 
separate  confidential  report  of 
charitable  recipients,  in  accordance  with 
part  2638  of  this  chapter. 

(b)  Investment  income.  Each  financial 
disclosure  report  filed  pursuant  to  this 
part,  whether  public  or  confidential 
shall  disclose: 

(1)  The  source  and  type  of  investment 
income,  characterized  as  dividends, 
rents,  interest,  capital  gains,  or  income 
from  qualified  or  excepted  trusts  or 
excepted  investment  funds  (see 
§  2634J10  of  this  subpart),  which  is 
received  by  the  filer  or  accrued  to  his 
benefit  during'  t?  p  reporting  period,  and 
which  exct  edb  $200  in  amount  or  value 
from  any  one  source.  Examples  include, 
but  are  not  limited  to.  income  derived 
from  real  estate,  collectible  items, 
stocks,  bonds,  notes,  copyrights, 
pensions,  mutual  funds,  the  investment 
portion  of  life  insurance  contracts, 
loans,  and  personal  savings  accounts  (as 
defined  in  5  2634.3m(c)(2)  of  this 
subpart).  Note  that  for  entities  with 
portfolio  holdings,  such  as  Individual 
Retirement  Accounts  (IRA's),  brokerage 
accounts,  trusts,  and  mutual  or  pension 
funds,  each  underlying  source  of  income 
must  be  separately  disclosed,  unless  the 
entity  qualifies  for  special  treatment 
under  §  2634.310  of  this  subpart.  For 
public  financial  disclosure  reports,  the 
amount  or  value  of  income  from  each 
reported  source  shall  also  be  disclosed 
and  categorized  in  accordance  with  the 
following  table: 

(i)  Not  more  than  SlXXX); 

(ii)  Greater  than  $1  000  but  not  more 
than  $2,500; 

(iii)  Greater  than  $2,500  but  not  more 
than  $5,000; 

(iv)  Greater  than  $5,000  but  not  more 
than  $15,000; 
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(v)  Greater  than  $15,000  but  not  more 
than  $50,000; 

(vi)  Greater  than  $50,000  but  not  more 
than  $100,000; 

(vii)  Greater  than  $100,000  but  not 
more  than  $1,000,000;  and 

(viii)  Greater  than  $1,000,000. 

(2)  The  source,  type,  and  in  the  case  of 
public  financial  disclosure  reports  the 
actual  amount  or  value,  of  gross  income 
from  a  business,  distributive  share  of  a 
partnership,  joint  business  venture 
income,  payments  from  an  estate  or  an 
annuity  or  endowment  contract,  or  any 
other  items  of  income  not  otherwise 
covered  by  paragraphs  (a)  or  (b)(1)  of 
this  section  which  are  received  by  the 
filer  or  accrued  to  his  benefit  during  the 
reporting  period  and  which  exceed  $200 
from  any  one  source. 

Example  1.  An  official  rents  out  a  portion 
of  his  residence.  He  receives  rental  income  of 
S600  from  one  individual  for  four  months  and 
St. 200  from  another  individual  for  the 
remaining  eight  months  of  the  year  covered 
by  his  incumbent  financial  disclosure  report. 
He  must  identify  the  property,  specify  the 
type  of  income  (rent),  and  if  he  is  a  public 
filer  indicate  the  category  of  the  total  amount 
of  rent  received.  (He  must  also  disclose  the 
asset  information  required  by  §  2634.301  of 
this  subpart.) 

Example  2.  A  reporting  individual  has  three 
savings  accounts  with  Bank  A.  One  is  in  his 
name  and  earned  S85  in  interest  during  the 
reporting  period.  One  is  in  a  joint  account 
with  his  spouse  and  earned  S120  in  interest. 
One  is  in  his  name  and  his  dependent 
daughter's  name  and  earned  S35  in  interest. 
Since  the  aggregate  interest  income  from  this 
source  exceeds  $200,  the  official  must 
disclose  the  name  of  the  bank,  the  type  of 
income,  and  if  he  is  a  public  filer,  the 
category  of  the  total  amount  of  interest 
earned  from  all  three  accounts.  (He  must  also 
disclose  the  accounts  as  assets  under 
§  2634.301  of  this  subpart  if,  in  the  aggregate, 
they  total  more  than  $5,000  in  that  bank] 

Example  3.  An  official  has  an  ownership 
interest  in  a  fast-food  restaurant,  from  which 
she  receives  $10,000  in  annual  income.  She 
must  specify  on  her  financial  disclosure 
report  the  type  of  income,  such  as  partnership 
distributive  share  or  gross  business  income, 
and  if  she  is  a  public  filer  indicate  the  actual 
amount  of  such  income.  (Additionally,  she 
must  describe  the  business  and  categorize  its 
asset  value,  pursuant  to  §  2634.301  of  this 
subpart). 

§2634,303     Purchases,  saies.  a-^d 
exchanges 

(a)  In  general.  Except  as  indicated  in 
§  2634.308(b)  of  this  subpart,  each  public 
financial  disclosure  report  filed  pursuant 
to  subpart  B  of  this  part  shall  include  a 
brief  description,  the  date  and  value 
(using  the  categories  of  value  in 
§  2634.301(d)  of  this  subpart)  of  any 
purchase,  sale,  or  exchange  by  the  filer 
during  the  reporting  period,  in  which  the 
amount  involved  in  the  transaction 
exceeds  $1,000: 


(1)  Of  real  property,  other  than  a 
personal  residence  of  the  filer  or  spouse, 
as  defined  in  §  2634.105(1)  of  this  part; 
and 

(2)  Of  stocks,  bonds,  commodity 
futures,  mutual  fund  shares,  and  other 
forms  of  securities. 

(b)  Exceptions.  (1)  Any  transaction 
solely  by  and  between  the  reporting 
individual,  his  spouse,  and  dependent 
children  need  not  be  reported  under 
paragraph  (a)  of  this  section. 

(2)  Transactions  involving  Treasury 
bills,  notes,  and  bonds;  money  market 
mutual  funds  or  accounts;  and  personal 
savings  accounts  (as  defined  in 

I  2634.301(c)(2)  of  this  subpart)  need  not 
be  reported  when  occurring  at  rates, 
terms,  and  conditions  available 
generally  to  members  of  the  public. 
Likewise,  transactions  involving 
portfolio  holdings  of  trusts  and 
investment  funds  described  in  §  2634.310 
(b)  and  (c)  of  this  subpart  need  not  be 
reported. 

(3)  Any  transaction  which  occurred  at 
a  time  when  the  reporting  individual 
was  not  a  Federal  Government  officer  or 
employee  need  not  be  reported  under 
paragraph  (a)  of  this  section. 

Example  1.  An  official  sells  her  personal 
residence  in  Virginia  for  $100,000  and 
purchases  a  personal  residence  in  the  District 
of  Columbia  for  $200,000.  She  need  not  report 
the  sale  of  the  Virginia  residence  or  the 
purchase  of  the  D.C.  residence. 

Example  2.  An  official  sells  his  beach  home 
in  Maryland  for  $50,000.  Because  he  has 
rented  it  out  for  one  month  every  summer,  it 
does  not  qualify  as  a  personal  residence.  He 
must  disclose  the  sale  under  this  section  and 
any  capital  gain  over  $200  realized  on  the 
sale  under  §  2634.302  of  this  subpart. 

Example  3.  An  official  sells  a  ranch  to  his 
dependent  daughter.  The  official  need  not 
report  the  sale  because  it  is  a  transaction 
between  the  reporting  individual  and  a 
dependent  child;  however,  any  capital  gain, 
except  for  that  portion  attributable  to  a 
personal  residence,  is  required  to  be  reported 
under  §  2634.302  of  this  subpart. 

Example  4.  An  official  sells  an  apartment 
building  and  realizes  a  loss  of  $100,000.  He 
must  report  the  sale  of  the  building  if  the  sale 
price  of  the  property  exceeds  $1,000: 
however,  he  need  not  report  anything  under 
§  2634.302  of  this  subpart,  as  the  sale  did  not 
result  in  a  capital  gain. 

§  2634.304    Gifts  and  reimbursements. 

(a)  Gifts.  Except  as  indicated  in 
§§  2634.308(b)  and  2634.907(a).  each 
financial  disclosure  report  filed  pursuant 
to  this  part,  whether  public  or 
confidential,  shall  contain  the  identity  of 
the  source,  a  brief  description,  and  in 
the  case  of  public  financial  disclosure 
reports  the  value,  of  all  gifts  aggregating 
$250  or  more  in  value  which  are 
received  by  the  filer  during  the  reporting 
period  from  any  one  source.  For  in-kind 


travel-related  gifts,  include  a  travel 
itinerary,  dates,  and  nature  of  expenses 
provided. 

(b)  Reimbursements.  Except  as 
indicated  in  §§  2634.30e(b)  and 
2634.907(a).  each  financial  disclosure 
report  filed  pursuant  to  this  part, 
whether  public  or  confidential,  shall 
contain  the  identity  of  the  source,  a  brief 
description  (including  a  travel  itinerary, 
dates,  and  the  nature  of  expenses 
provided),  and  in  the  case  of  public 
financial  disclosure  reports  the  value,  of 
any  travel-related  reimbursements 
aggregating  $250  or  more  in  value,  which 
are  received  by  the  filer  du.nng  the 
reporting  period  from  any  one  source. 

Note:  The  $250  threshold  in  paragraphs  (a) 
and  (b)  of  this  section  will  increase  if  the 
definition  of  minimal  value  under  the  Foreign 
Gifts  and  Decorations  Act  ever  exceeds  S250. 
Section  314(a)  of  Public  Law  102-90 
established  the  threshold  for  financial 
disclosure  of  gifts  and  reimbursements  as 
"more  than  the  minimal  value  as  established 
by  section  7342(a)(5)  of  title  5,  United  States 
Code,  or  $250.  whichever  is  greater." 

(c)  Exclusions.  Reports  need  not 
contain  any  information  about  gifts  and 
reimbursements  to  which  the  provisions 
of  this  section  would  otherwise  apply 
which  are  received  from  relatives  (see 

§  2634.205(o))  or  during  a  period  in 
which  the  filer  was  not  an  officer  or 
employee  of  the  Federal  Government. 
Additionally,  any  food,  lodging,  or 
entertainment  received  as  "personal 
hospitality  of  any  individual,"  as 
defined  in  §  2634.105(k),  need  not  be 
reported.  See  also  exclusions  specified 
in  the  definitions  cf  gift  and 
reimbursement,  at  §  2634.105(h)  and  (n). 

(d)  Aggregation  exception.  Any  gift  or 
reimbursement  with  a  fair  market  value 
of  $100  or  less  need  not  be  aggregated 
for  purposes  of  the  reporting  rules  of  this 
section.  However,  the  acceptance  of 
gifts,  whether  or  not  reportable,  is 
subject  to  the  restrictions  imposed  by 
Executive  Order  12674,  as  modified  by 
Executive  Order  12731,  and  the 
implementing  regulations  on  standards 
of  ethical  conduct. 

Note:  The  aggregation  exception  for  gifts  or 
reimbursements  with  a  fair  market  value  of 
$100  or  less  will  increase  if  the  definition  of 
minimal  value  under  the  Foreign  Gifts  and 
Decorations  Act  ever  exceeds  $250.  Section 
314(a)  of  Public  Law  102-90  established  the 
aggregation  exception  for  "any  gift  with  a  fair 
market  value  of  $100  or  less,  as  adjusted  at 
the  same  lime  and  by  the  same  percentage  as 
the  minimal  value  is  adjusted"  above  S2.S0 
pursuant  to  5  US  C.  7342(a)(5). 

Example  1.  An  official  accepts  a  print,  a 
pen  and  pencil  set,  and  a  letter  opener  from  a 
community  service  organization  he  has 
worked  with  solely  in  his  private  capacity. 
He  determines,  in  accordance  with  paragraph 
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(e)  of  this  section,  that  these  gifts  are  valued 

as  follows; 

Gift  1— Print:  $150 

Gift  2 — Pen  and  pencil  set:  $105 

Gift  3 — Letter  opener  $20 

The  official  must  disclose  Gifts  1  and  2, 
since  together  they  aggregate  $250  or  more  in 
value  from  the  same  source.  Gift  3  need  not 
be  aggregated,  because  its  value  does  not 
exceed  $100. 

Example  2.  An  official  receives  the 
following  gifts  from  a  single  source: 

1.  Dinner  for  two  at  a  local  restaurant — $120. 

2.  Round-trip  taxi  fare  to  meet  donor  at  the 
restaurant — $25. 

3.  Dinner  at  donor's  city  residence — (value 
uncertain). 

4.  Round-trip  airline  transportation  and  hotel 
accommodations  to  visit  Epcot  Center  in 
Florida-$400. 

5.  Weekend  at  donor's  country  home, 
including  duck  hunting  and  tennis  match — 
(value  uncertain). 

The  official  need  only  disclose  Gift  4.  Gift  1 
falls  within  the  exception  in  5  2634.105(h)  for 
food  and  beverages  not  consumed  in 
connection  with  a  gift  of  overnight  lodging. 
Gifts  3  and  5  need  not  be  disclosed  because 
they  fall  within  the  exception  for  personal 
hospitality  of  an  individual.  Gift  2  need  not 
be  aggregated  and  reported,  because  its  value 
does  not  exceed  $100. 

Example  3.  An  official  receives  free  tickets 
from  an  outside  source  for  himself  and  his 
spouse  to  attend  an  awards  banquet  at  a 
local  club.  The  value  of  each  ticket  is  $130. 
Even  though  this  is  a  gift  which  exceeds  the 
$250  threshold  amount  for  disclosure,  the 
official  need  not  report  it.  because  of  the 
exception  in  §  2634.105(h)  for  food  and 
beverages  not  consumed  in  connection  with  a 
gift  of  overnight  lodging. 

Note:  Prior io  accepting  this  gift  of  tickets, 
the  individual  should  consult  ethics  officials 
at  his  agency  to  determine  whether  standards 
of  conduct  rules  will  permit  acceptance, 
depending  on  whether  or  not  the  donor  is  a 
prohibited  source  and  the  exact  nature  of  the 
event. 

Example  4.  An  official  is  asked  to  speak  at 
an  out-of-town  meeting  on  a  matter  which  is 
unrelated  to  her  official  duties  and  her 
agency.  The  round-trip  airfare  exceeds  $250. 
If  the  official  pays  for  the  ticket  and  is  then 
reirtibursed  by  the  organization  to  which  she 
spoke,  she  must  disclose  this  reimbursement 
under  paragraph  (b)  of  this  section.  If  the 
organization  simply  provided  the  ticket,  that 
must  be  disclosed  as  a  gift  under  paragraph 
(a)  of  this  section. 

(e)  Valuation  of  gifts  and 
reimbursements.  The  value  to  be 
assigned  to  a  gift  or  reimbursement  is  its 
fair  market  value.  For  most 
reimbursements,  this  will  be  the  amount 
actually  received.  For  gifts,  the  value 
should  be  determined  in  one  of  the 
following  manners: 

(1)  If  the  gift  has  been  newly 
purchased  or  is  readily  available  in  the 
market,  the  value  shall  be  its  retail  price. 
The  filer  need  not  contact  the  donor,  but 
may  contact  a  retail  establishment 


selling  similar  items  to  determine  the 
present  cost  in  the  market. 

(2)  If  the  term  is  not  readily  available 
in  the  market,  such  as  a  piece  of  art,  a 
handmade  item,  or  an  antique,  the  filer 
may  make  a  good  faith  estimate  of  the 
value  of  the  item. 

(3)  The  term  readily  available  in  the 
market  means  that  an  item  generally  is 
available  for  retail  purchase  in  the 
metropolitan  area  nearest  to  the 
official's  residence. 

Example  1.  Items  such  as  a  pen  and  pencil 
set.  letter  opener,  leather  case  or  engraved 
pen  are  generally  available  in  the  market  and 
can  be  determined  by  contacting  stores 
which  sell  like  items  and  ascertaining  the 
retail  price  of  each. 

Example  2.  The  value  of  a  dinner  at  a 
restaurant  can  either  be  the  actual  cost  of  the 
reported  dinners  or  the  approximate  value, 
based  on  the  posted  fare  of  the  restaurant. 
The  filer  need  not  ask  to  see  the  check. 

Note:  The  market  value  of  a  ticket  entitling 
the  holder  to  attend  an  event  which  includes 
food,  refreshments,  entertainment  or  other 
benefits  is  the  face  value  of  the  ticket,  which 
may  exceed  the  actual  cost  of  the  food  and 
other  benefits. 

(f)  Waiver  rule  in  the  case  of  certain 
gifts — (1)  In  general.  In  unusual  cases,  a 
gift  as  defined  in  §  2634.105(h)  need  not 
be  aggregated  under  this  section  by 
public  filers,  if  the  Director  of  the  Office 
of  Government  Ethics  receives  a  written 
request  for  and  issues  a  waiver,  after 
determining  that: 

(i)  Both  the  basis  of  the  relationship 
between  the  grantor  and  the  grantee  and 
the  motivation  behind  the  gift  are 
entirely  personal;  and 

(ii)  No  countervailing  public  purpose 
requires  public  disclosure  of  the  nature, 
source,  and  value  of  the  gift. 

(2)  Public  disclosure  of  waiver 
request.  If  approved,  the  cover  letter 
requesting  the  waiver  shall  be  subject  to 
the  public  disclosure  requirements  in 

§  2634.603  of  this  part. 

(3)  Procedure.  A  public  filer  seeking  a 
waiver  under  this  paragraph  shall 
submit  a  request  to  the  Office  of 
Government  Ethics,  through  his  agency. 
The  request  shall  be  made  by  a  cover 
letter  which  identifies  the  filer  and  his 
position  and  which  states  that  a  waiver 
is  requested  under  this  section.  On  an 
enclosure  to  the  cover  letter,  the  filer 
shall  set  forth: 

(i)  The  identity  and  occupation  of  the 
donor 

(ii)  A  statement  that  the  relationship 
between  the  donor  and  the  filer  is 
entirely  personal  in  nature;  and 

(iii)  A  statement  that  neither  the 
donor  nor  any  person  or  organization 
who  employs  the  donor  or  whom  the 
donor  represents,  conducts  or  seeks 
business  with,  engages  in  activities 


regulated  by,  or  is  directly  affected  by 
action  taken  by,  the  agency  employing 
the  filer.  If  the  preceding  statement 
cannot  be  made  without  qualification, 
the  filer  shall  indicate  those 
qualifications,  along  with  a  statement 
demonstrating  that  he  plays  no  role  in 
any  official  action  which  might  directly 
affect  the  donor  or  any  organization  for 
which  the  donor  works  or  serves  as  a 
representative. 

§  2634.305    Liabilities. 

(a)  In  general.  Each  financial 
disclosure  report  filed  pursuant  to  this 
part,  whether  public  or  confidential, 
shall  identify  and  include  a  brief 
description  of  the  filer's  liabilities  over 
$10,000  owed  to  any  creditor  at  any  time 
during  the  reporting  period,  and  the 
name  of  the  creditors  to  whom  such 
liabilities  are  owed.  For  public  financial 
disclosure  reports,  the  report  shall 
designate  the  category  of  value  of  the 
liabilities  in  accordance  with 

§  2634.301(d)  of  this  subpart,  using  the 
greatest  amount  owed  to  the  creditor 
during  the  period. 

(b)  Exceptions.  The  following  are  not 
required  to  be  reported  under  paragraph 
(a)  of  this  section: 

(1)  Personal  liabilities  owed  to  a 
spouse  or  to  the  parent,  brother,  sister, 
or  child  of  the  filer,  spouse,  or 
dependent  child; 

(2)  Any  mortgage  secured  by  a 
personal  residence  of  the  filer  or  his 
spouse; 

(3)  Any  loan  secured  by  a  personal 
motor  vehicle,  household  furniture,  or 
appliances,  provided  that  the  loan  does 
not  exceed  the  purchase  price  of  the 
item  which  secures  it;  and 

(4)  Any  revolving  charge  account  with 
an  outstanding  liability  which  does  not 
exceed  $10,000  at  the  close  of  the 
reporting  period. 

Example.  An  incumbent  official  has  the 
following  debts  outstanding  at  the  end  of  the 
calendar  year: 

1.  Mortgage  on  personal  residence — 
$80,000. 

2.  Mortgage  on  rental  property — $50,000. 

3.  VISA  Card— $1,000. 

4.  Master  Card— $11,000. 

5.  Loan  balance  of  $15,000.  secured  by 
family  automobile  purchased  for  $16,200. 

6.  Loan  balance  of  $10,500,  secured  by 
antique  furniture  purchased  for  $8,000. 

7.  Loan  from  parents — $20,000. 

The  loans  indicated  in  items  2.  4.  and  6 
must  be  disclosed.  Loan  1  is  exempt  from 
disclosure  under  paragraph  (b)(2)  of  this 
section  because  it  is  secured  by  the  personal 
residence.  Loan  3  need  not  be  disclosed 
under  paragraph  (b)(4)  of  this  section  because 
it  is  considered  to  be  a  revolving  charge 
account  with  an  outstanding  liability  that 
does  not  exceed  $10,000  at  the  end  of  the 
reporting  period.  Loan  5  need  not  be 
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disclosed  iiBder  paragraph  (bU3)  af  this 
9eci:on  because  it  is  secured  by  a  personal 
■ncfTT  rehrde  w+iidi  was  purchased  for  more 
ihati  the  vatii«  of  the  teen.  Loan  7  need  not  be 
disdooett  because  the  creditors  are  persons 
specified  in  pwa^aph  {b\{\)  of  this  section. 

§  2634.306     Agreements  and 
arrangements. 

Each  fmancial  disclcsare  report  filed 
pursuant  lo  ihia  part  whether  puWic  or 
confidential,  shall  identify  the  parties  to 
and  the  date  of,  and  shall  briefly 
describe  the  terms  of.  any  agreement  or 
arrangement  of  the  filer  in  existence  at 
any  time  during  the  reporting  period 
with  respect  to; 

(a)  Future  eniploynient; 

[b\  A  leave  of  absence  from 
employmeat  during  the  period  of  the 
reporting  individual's  Government 
service; 

(cj  Continuation  of  payments  by  a 
former  employer  other  than  the  United 
States  Govemnient;  and 

[d]  Continuing  participation  in  an 
employee  welfare  or  benefit  plan 
maintained  by  a  former  employer. 

§  2634.307    Outside  posrttors. 

fa)  In  general.  Each  financial 
disclosure  report  filed  pursuant  to  this 
part,  whether  public  or  confidential, 
shall  identify  all  positions  held  at  any 
time  by  the  filer  during  the  reporting 
period,  as  an  officer,  director,  trustee, 
general  partner,  proprietor, 
representative,  executor,  employee,  or 
consultant  of  any  corporation,  company, 
Firm,  partnership,  trust,  or  other  business 
enterprise,  any  noTrprofrt  organization, 
any  labor  organization,  or  any 
educational  or  other  tnstifution  other 
than  the  United  States. 

(b)  Exeptions.  The  following  need  not 
be  reported  under  paragraph  {a)  of  this 
section: 

(1)  Positions  held  in  any  religiotM, 
social,  fraternal,  or  political  entity:  and 

(2]  Positions  solely  of  an  honorary 
nature,  such  as  those  with  an  emeritus 
designation 

§  2634.303     P.BOonirq  pe-  oas  arJ 
contents  of  ouoitc  ttnanciai  d«8Ciosofe 
reports. 

(a)  Incumbents.  Each  public  financial 
disclosure  report  filed  pursuant  to 
§  2634.201(a)  shall  mclude  on  the 
standard  form  prescribed  by  the  Office 
of  Government  Ethics  consistent  with 
subpart  F  of  this  part  and  in  accordance 
with  instructions  issued  by  that  Office,  a 
full  and  complete  statement  of  the 
information  required  to  be  reported 
according  to  the  provisions  of  subpart  C 
of  this  part,  for  the  preceding  calendar 
year  (or  for  any  portion  of  that  year  not 
already  covered  by  a  new  entrant  or 
nominee  report  filed  under  paragraph  (bj 


or  (c)  of  S  2634.201  K  and.  m  the  case  of 
§5  2634.306  and  2634.307,  for  the 
additional  period  up  to  the  date  of  filing 

(b)  New  entrants,  nominees,  end 
candidates.  Each  public  financial 
disclosure  report  filed  pursuant  to 
§  2634.201(b),  (c),  or  (d)  shall  include,  on 
the  standard  form  prescribed  by  the 
Office  of  Government  Ethics  consistent 
with  subpart  F  of  this  part  and  in 
accordance  with  instructions  issued  by 
that  Office,  a  full  and  complete 
statement  of  the  information  required  to 
be  reported  according  to  the  provisions 
of  subpart  C  of  this  part,  except  for 
§  2634.303  (relating  to  purchases,  sales, 
and  exchanges  of  certain  property)  and 
§  2634.304  (relating  to  gifts  and 
reimbursements).  The  following  special 
rules  apply: 

(1)  Interests  in  property.  For  purposes 
of  5  2634.301  of  this  subpart  the  report 
shall  include  all  interests  in  property 
specified  by  that  section  which  are  held 
on  or  after  a  date  which  is  fewer  than 
thirty-one  days  before  the  date  on  which 
the  report  is  filed. 

(2J  Income.  For  puposes  of  S  2634.302 
of  this  subpart,  the  report  shall  include 
all  income  Hems  specified  by  that 
section  which  are  received  or  accrued 
during  the  period  beginning  on  January  1 
of  the  preceding  calendar  year  and 
ending  on  the  date  on  which  the  report 
is  filed,  except  as  otherwise  provided  by 
§  2634,^06  relatirvg  to  updated  disclosure 
for  nominees. 

(3)  Liabilities.  For  purposes  of 

5  2634.305  of  this  subpart,  the  report 
shall  inchide  all  liabilities  specified  by 
that  section  which  are  owed  during  \.b.c 
period  begiiuiing  on  January  1  of  the 
preceding  calendar  year  and  ending 
fewer  than  thirty-one  days  before  the 
date  on  whicb  the  report  is  filed. 

(4)  Agreements  and  arrangements.  For 
purposes  of  5  2634.306  of  this  subpart, 
the  report  shall  include  only  those 
agreements  and  arrangements  whicb 
still  exist  at  the  time  of  filing. 

(5)  Outside  positions.  For  purposes  of 
§  2634.307  of  this  subpart,  the  report 
shall  include  all  such  positions  held 
during  the  preceding  two  calendar  years 
and  the  curreit  calendar  year  up  to  the 
date  of  filing. 

(6)  Certain  sources  of  compensation. 
Except  in  the  case  of  the  President  the 
Vice  President,  or  a  candidate  referred 
to  in  i  2634,201(d).  the  report  shall  also 
identify  the  filer's  sources  of 
compensation  which  exceed  $5,000 
during  either  of  the  preceding  two 
calendar  years  ot  during  the  current 
calendar  year  up  to  the  date  of  filing, 
and  shall  briefiy  describe  the  nature  of 
the  duties  performed  at  services 
rendered  by  the  reporting  individual  for 
each  such  source  of  compensation 


Information  nefd  not  be  reported, 

however,  which  is  considered 
cor,fidt'nt:al  as  a  result  of  a  privileged 
relationship,  established  by  law. 
between  the  reporting  individual  and 
any  person.  The  report  also  need  not 
contain  any  informatvon  with  respect  fo 
any  person  for  whom  services  were 
provided  by  any  firm  or  association  of 
which  the  reporhng  individual  was  a 
member,  partner,  or  employee,  unless 
such  individual  was  directly  rnvolvpd  in 
the  provision  of  such  services. 

E\amplt;.  A  nominee  who  is  a  partner  or 
err.yiriy^'e  of  a  law  fTtn  ard  who  haa  vvortt'ij 
en  a  matter  irvvolvinfj  a  client  from  <*h;i  h  'he 
firm  received  over  &5,fJ(X}  in  fees  durmg  a 
calendar  y^ar  must  report  the  name  of  'h.- 
client  only  if  the  vahte  of  the  services 
rendered  by  the  nominee  exceeded  $5.l>J<I 
The  name  of  the  client  wouW  not  normaliy  be 
considered  confidential. 

(c)  Termination  reports.  Each  public 
financial  disclosure  report  filed  under 
§  2834J101(e]  shall  include,  on  the 
standard  form  prescribed  by  the  Offite 
of  Government  Ethics  consi.5tent  with 
subpart  ¥  of  this  part  and  in  accordance 
with  instructions  issued  by  that  Offirf.  a 
full  and  complete  statemf^nt  of  the 
information  required  to  be  reported 
according  to  the  provisions  of  subpart  C 
of  this  part,  for  the  period  beginning  on 
the  last  date  covered  by  the  most  recent 
public  financial  disclosure  report  filed 
by  the  reporting  individual  under  this 
part  or  on  January  1  of  the  preceding 
calendar  year,  whichever  is  later,  and 
ending  on  the  date  on  which  the  flier's 
^•mpioyTnent  terminates. 

is  2634.309    Spouses  and  dependent 
children. 

fa)  Special  disclosure  rules.  Each 

rpport  required  by  the  provisions  cf 
either  subpart  B  or  subpart  1  of  this  part 
shall  also  include  the  following 
information  with  respect  to  the  spouse 
or  dependent  children  of  the  reporting 
individual: 

(1)  Income.  For  purposes  of  §  2634.,'in2 
of  this  subpart: 

(i)  With  respect  to  a  spouse,  tht 
source  but  not  the  amount  of  items  of 
earned  income  (other  than  honoraria) 
which  excppd  $1,000  from  any  one 
source:  and  if  items  of  earned  income 
are  denved  from  a  spouse's  seif- 
em.ploymcnt  in  a  business  or  profession, 
the  nature  cf  the  business  or  profession 
but  not  the  amount  of  the  earned 
income: 

(ii)  With  respect  to  a  spouse,  the 
source,  and  for  a  public  financial 
disclosure  report  the  actual  anxiur.t  or 
value,  of  any  honorana  received  by  or 
accrued  to  the  spouse  (or  payments 
made  or  to  he  made  to  chanty  on  the 
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spouse's  behalf  in  lieu  of  honoraria) 
which  exceed  S200  from  any  one  source, 
and  the  date  on  which  the  services  were 
provided:  and 

(iii)  With  respect  to  a  spouse  or 
dependent  child,  the  type  and  source, 
and  for  a  public  financial  disclosure 
report  the  amount  or  value  (category  or 
actual  amount,  in  accordance  with 
§  2634.302  of  this  subpart),  of  all  other 
income  exceeding  $200  from  any  one 
source,  such  as  investment  income  from 
interests  in  property  (if  the  property 
itself  is  reportable  according  to 
§  2634.301  of  this  subpart). 

Example  1.  The  spouse  of  a  filer  is 
employed  as  a  teller  at  Bank  X  and  earns 
S23.006  per  year.  The  report  must  disclose 
that  the  spouse  is  employed  by  Bank  X.  The 
amount  of  the  spouse's  earnings  need  not  be 
disclosed,  either  on  a  public  or  confidential 
financial  disclosure  report. 

Example  2.  The  spouse  of  a  reporting 
individual  is  self-employed  as  a  pediatrician. 
The  report  must  disclose  that  he  is  a 
physician,  but  need  not  disclose  the  amount 
of  income,  either  on  a  public  or  confidential 
financial  disclosure  report. 

(2)  Gifts  and  reimbursements.  For 
purposes  of  §  2634.304  of  this  subpart, 
gifts  and  reimbursements  received  by  a 
spouse  or  dependent  child  which  are  not 
received  totally  independent  of  their 
relationship  to  the  filer. 

(3)  Interests  in  property,  transactions, 
and  liabilities.  For  purposes  of 

§§  2634.301,  2634.303  (applicable  only  to 
public  filers),  and  2634.305  of  this 
subpart,  all  information  concerning 
property  interests,  transactions,  or 
liabilities  referred  to  by  those  sections 
of  a  spouse  or  dependent  child,  unless 
the  following  three  conditions  are 
satisfied: 

(i)  The  filer  certifies  that  the  item 
represents  the  spouse's  or  dependent 
child's  sole  financial  interest  or 
responsibility,  and  that  the  filer  has  no 
specific  knowledge  regarding  that  item; 

(ii)  The  item  is  not  in  any  way,  past  or 
present,  derived  from  the  income,  assets 
or  activities  of  the  filer:  and 

(iii)  The  filer  neither  derives,  nor 
expects  to  derive,  any  financial  or 
economic  benefit  from  the  item. 

Note:  One  who  prepares  a  joint  tax  return 
with  his  spouse  will  normally  derive  a 
financial  or  economic  benefit  from  assets 
held  by  the  spouse,  and  will  also  be  charged 
with  knowledge  of  such  items:  therefore  he 
could  not  avail  himself  of  this  exception. 
Likewise,  a  trust  for  the  education  of  one's 
minor  child  normally  will  convey  a  financial 
benefit  to  the  parent.  If  so,  the  assets  of  the 
trust  would  be  reportable  on  a  financial 
disclosure  statement. 

(b)  Exception.  For  reports  filed  as  a 
new  entrant,  nominee,  or  candidate 
under  §  2634.201(b),  (c),  or  (d),  or  as  a 


new  entrant  under  §  2634.908(b),  no 
information  regarding  gifts  and 
reimbursements  or  transactions  is 
required  for  a  spouse  or  dependent 
child. 

-(c)  Divorce  and  separation.  A 
reporting  individual  need  not  report  any 
information  about: 

(1)  A  spouse  living  separate  and  apart 
from  the  reporting  individual  with  the 
intention  of  terminating  the  marriage  or 
providing  for  permanent  separation; 

(2)  A  former  spouse  or  a  spouse  from 
whom  the  reporting  individual  is 
permanently  separated;  or 

(3)  Any  income  or  obligations  of  the 
reporting  individual  arising  from 
dissolution  of  the  reporting  individual's 
marriage  or  permanent  separation  from 
a  spouse 

?  2634.310    T'-i.st.s,  estates,  and  investment 

lures, 

(a)  In  general.  [\]  Except  as  otherwise 
provided  in  this  section,  each  financial 
disclosure  report  shall  include  the 
information  required  by  this  subpart  or 
subpart  I  of  this  part  about  the  holdings 
of  and  income  from  the  holdings  of  any 
trust,  estate,  investment  fund  or  other 
financial  arrangement  from  which 
income  is  received  by,  or  with  respect  to 
which  a  beneficial  interest  in  principal 
or  income  is  held  by,  the  filer,  his 
spouse,  or  dependent  child. 

(2)  No  information,  however,  is 
required  about  a  nonvested  beneficial 
interest  in  the  principal  or  income  of  an 
estate  or  trust.  A  vested  interest  is  a 
present  right  or  title  to  property,  which 
carries  with  it  an  existing  right  of 
alienation,  even  though  the  right  to 
possession  or  enjoyment  may  be 
postponed  to  some  uncertain  time  in  the 
future.  This  includes  a  future  interest 
when  one  has  a  right,  defeasible  or 
indefeasible,  to  the  immediate 
possession  or  enjoyment  of  the  property, 
upon  the  ceasing  of  another's  interest. 
Accordingly,  it  is  not  the  uncertainty  of 
the  time  of  enjoyment  in  the  future,  but 
the  uncertainty  of  the  right  of  enjoyment 
(title  and  alienation),  which 
differentiates  a  "vested"  and  a 
"nonvested"  interest. 

(b)  Qualified  trusts  and  excepted 
trusts.  (1)  A  filer  should  not  report 
information  about  the  holdings  of  or 
income  from  holdings  of,  any  qualified 
blind  trust  (as  defined  in  §  2634.403)  or 
any  qualified  diversified  trust  (as 
defined  in  §  2634.404).  For  a  qualified 
blind  trust,  a  public  financial  disclosure 
report  shall  disclose  the  category  of  the 
aggregate  amount  of  the  trust's  income 
attributable  to  the  beneficial  interest  of 
the  filer,  his  spouse,  or  dependent  child 
in  the  trust.  For  a  qualified  diversified 
trust,  a  public  financial  disclosure  report 


shall  disclose  the  category  of  the 
aggregate  amount  of  income  with 
respect  to  such  a  trust  which  is  actually 
received  by  the  filer,  his  spouse,  or 
dependent  child,  or  applied  for  the 
benefit  of  any  of  them. 

(2)  In  the  case  of  an  excepted  trust,  a 
filer  should  indicate  the  general  nature 
of  its  holdings,  to  the  extent  known,  but 
will  not  otherwise  need  to  report 
information  about  the  trust's  holdings  or 
income  from  holdings.  The  category  of 
the  aggregate  amount  of  income  from  an 
excepted  trust  which  is  received  by  or 
accrued  to  the  benefit  of  the  filer,  his 
spouse,  or  dependent  child  shall  be 
reported  on  public  financial  disclosure 
reports.  For  purposes  of  this  part,  the 
term  "excepted  trust"  means  a  trust: 

(i)  Which  was  not  created  directly  by 
the  filer,  spouse,  or  dependent  child;  and 

(ii)  The  holding  or  sources  of  income 
of  which  the  filer,  spouse,  or  dependent 
child  have  no  specific  knowledge 
through  a  report,  disclosure,  or 
constructive  receipt,  whether  intended 
or  inadvertent, 

(c)  Excepted  investment  funds.  (1)  No 
information  is  required  under  paragraph 
(a)  of  this  section  about  the  underlying 
holdings  of  or  income  from  underlying 
holdings  of  an  excepted  investment  fund 
as  defined  in  paragraph  (c)(2)  of  this 
section,  except  that  the  fund  itself  shall 
be  identified  as  an  interest  in  property 
and/or  a  source  of  income.  Public 
financial  disclosure  reports  must  also 
disclose  the  category  of  value  of  the 
fund  interest  held;  aggregate  amount  of 
income  from  the  fund  which  is  received 
by  or  accrued  to  the  benefit  of  the  filer, 
his  spouse,  or  dependent  child;  and 
value  of  any  transactions  involving 
shares  or  units  of  the  fund. 

(2)  For  purposes  of  financial 
disclosure  reports  filed  under  the 
provisions  of  this  part,  an  "excepted 
investment  fund"  means  a  widely  held 
investment  fund  (whether  a  mutual  fund, 
regulated  investment  company,  common 
trust  fund  maintained  by  a  bank  or 
similar  financial  institution,  pension  or 
deferred  compensation  plan,  or  any 
other  investment  fund),  if: 

(i)(A)  The  fund  is  publicly  traded  or 
available;  or 

(B)  The  assets  of  the  fund  are  widely 
diversified;  and 

(ii)  The  filer  neither  exercises  control 
over  nor  has  the  ability  to  exercise 
control  over  the  financial  interests  held 
by  the  fund. 

(3)  A  fund  is  widely  diversified  if  it 
holds  no  more  than  5%  of  the  value  of  its 
portfolio  in  the  securities  of  any  one 
issuer  (other  than  the  United  States 
Government)  and  no  more  than  20%  in 
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any  particular  economic  or  gtrt/^raphic 
sector. 

;  2634  3t1     Special  rules. 

(aj  Pohucai  campaign  funds.  Political 
campaign  funds,  including  campaign 
receipts  and  expenditures,  need  not  be 
inchided  in  any  report  filed  under  this 
part  However,  if  the  individual  has 
authority  to  exercise  control  over  the 
fund's  assets  for  personal  use  rather 
than  campaign  or  political  purposes, 
that  portion  of  the  fund  over  which  such 
authority  exists  must  be  reported. 

(b)  Certificates  of  Divestiture.  Each 
pubKc  financial  disclosure  report 
required  by  the  provisions  of  this  part 
shall  identify  those  sales  which  have 
occurred  pursuant  to  a  Certificate  of 
Divestiture  during  the  period  covered  by 
such  report.  See  subpart  J  of  this  part  for 
the  ruies  relatirtg  to  the  issuance  of  such 
Certificates. 

(c)  Reporting  standards,  fl)  In  lieu  of 
entering  data  on  a  »che<hite  of  the  report 
form  designated  by  the  Office  of 
Government  Ethics,  a  filer  may  attach  to 
the  reporting  form  a  copy  of  a  brokerage 
report  bank  statement  or  other 
material,  which,  in  a  clear  and  concise 
fashion,  readily  discloses  all  mfonnation 
which  tbe  fiier  woidd  othervuise  have 
been  -e^ri;:^'.!  'c  -T/er  or  '^y  ichedale. 

_    If,  'r.'i  >  oi  r^'-_M~r-.n«  t.ne  c.uegory  of 
amonrt  or  vaiue  ot  ^r.y  item  hsted  m 
any  pubnc  fiPia-iaai  enclosure  report 
filed  pursuant  to  this  part  a  Gler  may 
report  the  actual  dollar  ri!r.t>«'^t  of  such 
item. 

Subpart  D — QualiHed  Tni«t» 

5  2«34.4t31     General  considerattons- 

(a)  Statutory  standards  governing 
qualified  trusts — (1]  Types  of  qualified 
trusts  and  their  relationshp  to  conflict  of 
interest  laws.  The  Ethics  in  Government 
Act  of  1978  created,  and  provided 
special  public  financial  disclosure 
requirements  for,  two  types  of  qualified 
trusts,  ft  was  envisioned  that  the  use  of 
those  trusts  by  Government  employees 
would  reduce  the  real  and  apparent 
conflicts  of  interest  which  might  arise 
between  the  ftnandal  interests  held  by 
those  employees  (or  attributable  to 
them}  and  their  official  responsibilities. 

(i)  Interested  party  means  a 
Government  employee,  his  spoose,  any 
minor  or  dependent  child,  and  their 
representatives  in  any  case  in  which  the 
employee,  spouse,  or  chiid  has  a 
beneficial  mterest  in  the  prncrps]  or 
income  of  a  trust  proposed  for 
certification  or  certified. 

(ii)  QuoLfied  blind  trust.  The  most 
universally  adaptable  qualified  tmst  is 
th-^  ■:ud'..':p  i  biirid  irasi.  def«ed  in 
§  26.34. 4*13  <j»  T.b  subpart  A  tn*»t  is 


considered  to  be  "blind*  only  vv:tn 
regard  to  those  trust  assets  about  which 
no  interested  party  has  knowledge. 
When  an  interested  party  ori^ally 
places  assets  in  trust,  that  party  still 
possesses  knowledge  about  those 
assets.  Those  original  assets  remain 
financial  interests  of  the  Government 
official  for  purposes  of  18  U.S.C  208  or 
for  any  other  Federal  conflict  of  mlerest 
statutes  or  regulations,  until  the  trustee 
notifies  the  official  either  that  a 
particular  original  asset  has  been 
disposed  erf  or  that  the  asset's  value  is 
less  than  SlOOa  If  the  trustee  sells  or 
disposes  of  original  trust  assets  and  then 
uses  the  proceeds  to  acquire  new  trust 
holdings,  or  if  the  trustee  reinvests  trust 
income  to  acquire  new  trust  holdings,  a 
"blind  "  trust  exists  for  those  new 
holdings  because  the  interested  parties 
possess  no  information  about  the  newfy 
acquired  assets.  The  holdings  of  a 
"bKnd**  trast  are  not  classified  ss 
financial  interests  of  the  Government 
official  for  purposes  of  18  U.S.C.  208  or 
for  any  other  Federal  conflict  of  interest 
statutes  or  regulations. 

(iij)  Qualified  diversified  trust.  The 
second  type  of  qualifred  trust  » 

established  by  the  Act  is  the  qualified 
dfversified  trust,  drfined  in  J  2634  ¥)4  of 
this  iiybpart.  Among  other  requirements, 
a  trust  is  considered  to  be  "diversifJed" 
if  it  can  be  demonstrated,  to  the 
satisfaction  of  the  Director  of  the  Office 
of  Government  Ethics,  pursuant  to 
5  2634.404(b),  that  the  trust  assets 
comprise  a  widely  diversified  portfolio 
of  readily  marketable  securities,  and  do 
not  initially  include  the  securities  of  any 
entities  having  substantial  activities  in 
the  same  area  as  the  Government 
officiars  primary  area  of  responsiblity. 
The  trust  holdings  are  never  classified 
as  financial  mterests  of  the  Government 
official  for  purposes  of  IS  U.S.C.  208  or 
for  any  other  Federal  conflict  of  interest 
statutes  or  regulations. 

(2)  Independence  of  trustees  and  other 
fidaciaries.  Under  the  Act  and 
i  2834.406  of  this  subpart,  those  entities 
that  are  authorized  by  the  Act  or  by  the 
trust  instrument  to  manage  the  assets  of, 
and  to  control  and  administer  ei'her  a 
qualified  bhnd  or  a  qualified  diversified 
trust  must  be  independent  in  fact  and  m 
appearance,  from  those  parties  who 
\\(iA  beneficial  interests  in  the  trust, 
(i)  The  independence  of  trustees  is 
facilitated  by  hntiting  the  entities  which 
may  serve  in  this  capacity  to  certain 
financial  institutions. 

(ii)  In  addition  to  the  trustee,  the  Act 
extends  the  independence  requirement 
to  other  entities  which  manage  trust 
assets  or  adotnister  the  trust  incliu&ng 
officers  and  employees  of  the  trustee, 
any  t^her  entity  designated  in  the  trust 


instrument  to  perform  fiduciary  duties 
on  behaif  of  the  trust,  and  the  officers 
and  employees  of  any  other  entiiy  th.u 
is  involved  in  the  management  or 
control  of  the  t.'ust.  such  as  mvestnient 
counsel,  investment  advisers, 
accountants,  or  tax  preparers  and  th^'ir 
assistants. 

(iii)  Tho.'^e  entities  governed  by  the 
Act  will  be  considered  "independent" 
for  purposes  of  this  subpart  if,  among 
other  requirements,  the  entities  are  not 
affiliated  with,  associated  with,  related 
to,  or  subject  to  the  control  or  rnfluence 
of,  any  of  the  parties  that  hold  a 
beneficial  interest  in  the  trust. 

(3)  Communications  betweeert  Lust 
administrators  and  interested  parties. 
For  pu^oses  of  Federal  ethics  laws,  the 
most  imp':'rtant  feature  of  those 
qualified  trusts  that  are  recognized 
under  the  Act  is  the  separation  which 
those  trusts  foster  between  parties  with 
beneficial  interests  in  the  trust  and 
entities  which  manage  trust  assets  and 
administer  the  trust  instrument.  Once  a 
qualified  trust  has  been  certified,  the 
beneficiaries  and  their  representatives 
are  expressly  prohibited  from 
commenting  directly  to  the  trustee  about 
matters  relating  to  asset  management 
and  trust  holdings,  or  to  trust 
administration  and  activities.  Likewise, 
the  trustee  must  make  investment 
decisions  for  the  trust  without 
consulting,  or  being  controlled  by, 
interested  parties,  and  the  trustee  is 
prohibited  from  informing  interested 
parties  directly  about  trust  activities, 
except  to  the  limited  extent  required 
under  the  Act.  The  Act  requires  the 
trustee  to  provide  trust  beneficiaries 
with  certain  standard  periodic  reports. 
Beyond  receipt  of  these  standard 
reports,  trust  beneficiaries  are 
prohibited  from  actively  attempting  to 
obtain,  and  from  passively  but 
knowT.mgly  obtaining,  directly  or 
indirectly,  any  additional  information 
which  the  .Act  prohibits  beneficiaries 
from  obtaining,  including  information 
about  tmst  holdings  and  activities. 
Finally,  instruments  creatmg  qualified 
trusts  must  require  interested  parties 
and  trustees  to  make  afl  permissible 
communsrations  relating  to  the  trust  and 
to  its  assets  in  writing,  with  the  pnor 
written  approval  of  the  Director  of  the 
Office  of  Government  Ethics.  Sections 
263A  40a-26.'54.405  and  2634.407  of  this 
subpart  contain  standards  implementing 
these  restncUons. 

(4)  T.njst  and  beneficiary  taxes.  For 
tax  purposes,  because  a  tmst  is  a 
separate  entity  distinct  horn  its 
bencficranes,  a  trustee  must  file  an 
annual  fiduciary  tax  return  for  the  trust 
(IRS  Furm  1041}.  In  addition,  the  trust 
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beneficiaries  must  report  income 

received  from  the  trust  on  their 
individual  tax  returns.  The  Act 
establishes  special  filing  procedures  to 
be  used  by  the  trustee  and  trust 
beneficiaries  in  order  to  maintain  the 
substantive  separation  between  trust 
beneficiaries  and  trust  administration. 
For  beneficiaries  cf  qualified  blind 
trusts,  the  trustee  sends  a  Schedule  K-1 
form  summarizing  trust  income  m 
appropriate  categories  to  enable  the 
beneficiaries  to  f;ie  individual  tax 
returns.  For  beneficiaries  of  qualified 
diversified  trusls.  the  statute  requires 
the  trustee  to  file  the  individual  tax 
returns  on  behalf  of  the  trust 
beneficiaries.  The  beneficiaries  must 
transmit  to  the  trustee  materials 
concerning  taxable  trans-ictions  and 
occurrences  outside  of  the  trust, 
pursuant  to  the  requirements  in  each 
trust  instrument  which  detail  this 
procedure. 

(b)  Policy  considerations  and 
objectives  underlying  the  qualified  trust 
program.  (1)  Prior  !o  enactment  of  the 
Act's  qualified  trust  provisions,  there 
was  no  accepted  definition  of  a  properly 
formulated  blind  or  diversified  trust. 
However,  there  was  general  agreement 
that  the  use  of  blind  or  diversified  trusts 
often  reduced  the  potential  for  confiicts 
of  interest.  If  Government  employees  do 
not  know  the  exact  identity,  nature,  and 
extent  of  their  financial  interests,  then 
the  employees  cannot  be  influenced  m 
the  performance  of  their  official  duties 
by  those  interests.  Their  official  actions, 
under  these  circumstances,  should  be 
free  from  collateral  attack  :insing  out  of 
real  or  apparent  conflicts  of  interest. 
Therefore,  the  most  significant  objective 
to  be  achieved  through  the  use  of  a  blind 
trust  is  the  lack  of  knowledge,  or  actual 
"blindness,"  by  a  Government  official 
with  respect  to  the  holdings  in  his  trust. 
The  same  goal  may  be  achieved  through 
the  use  of  a  diversified  trust,  if  that  trust 
holds  securities  from  different  issuers  in 
different  economic  sectors,  and  if  the 
trust's  interest  in  any  one  issuer  is 
limited.  Under  these  condinons,  it  is 
unlikely  that  official  actions  taken  by 
the  Government  employee  who  holds  a 
beneficial  interest  in  the  trust  would 
affect  individual  securities  to  such  a 
degree  that  the  overall  value  of  the 
trust's  portfolio  would  be  materially 
enhanced.  Thus,  wide  diversification  is 
tantamount  to  actual  "blindness." 

(2)  Because,  for  the  trusts  certified 
under  the  provisions  of  this  subpart  D. 
the  Government  official  is  or  will 
become  blind  to  the  identity  and  nature 
of  his  actual  trust  holdings,  the  reporting 
requirements  of  section  102(f)(1)  of  the 
.Act  and  subparts  C  or  I  of  this  part, 


which  generally  require  Govemmtnt 
filers  to  disclose  the  contents  of  a  trust's 
portfolio,  do  not  apply.  See  §  2634.310  of 
this  part.  Further,  as  discussed  in 
paragraphs  (a)(1)  (ii)  and  (iii)  of  this 
section,  18  U.S.C.  208  and  other  Federal 
conflict  of  interest  laws  do  not  generally 
apply  to  the  holdings  of  qualified  trusts, 
except  in  the  case  of  the  original  assets 
transferred  to  a  qualified  blind  trust 
until  notice  that  a  particular  original 
asset  has  been  disposed  of  or  that  the 
asset's  value  is  below  $1,000. 

(c)  Qualified  trust  provisions  of  the 
regulation.  This  subpart  D  prescribes 
standards  which  implement  the 
statutory  requirements  and  policy 
objectives  underlying  the  Act's  qualified 
blind  and  diversified  trust  provisions. 
TTie  Office  of  Government  Ethics  will 
apply  the  standards  of  this  subpart  to 
specific  cases. 

(1)  Classification  as  a  qualified  trust. 
In  order  to  be  classified  as  a  qualified 
trust  for  purposes  of  the  Act,  blind  and 
diversified  trusts  must  satisfy  the 
following  three  requirements: 

(i)  The  trust  document  must  conform 
to  announced  standards.  As  provided 
under  §  2634.40,3(b)  for  blind  trusts  and 
§  26,34. 404ic)  for  diversified  trusts,  the 
•rust  document  must  conform  to  the 
"-idel  trust  instruments  which  are 
drafted  and  distributed  by  the  Office  of 
Government  Ethics  for  use  by  interested 
parties  when  drafting  their  trust 
arrangements.  Prior  to  certifying  a  trust 
under  §  2634.405  of  this  subpart,  as 
discussed  in  paragraph  {c)(l)(iii)  of  this 
section,  the  Office  of  Government  Ethics 
must  approve  every  proposed  trust 
document.  In  addition  to  other  required 
provisions,  the  trust  instrument  must 
contain  language  which  implements  the 
communications  restrictions  discussed 
in  paragraph  (a)(3)  of  this  section.  By 
requiring  interested  parties,  trustees, 
and  other  signatories  to  the  trust 
instrument  to  include  communications 
provisions,  these  regulations  compel  the 
signatories  diligently  to  safeguard 
against  inadvertent  disclosures  of 
precluded  information  to  the  interested 
parties. 

(ii)  Truly  independent  fiduciaries.  As 
discussed  in  paragraph  (a)(2)  of  this 
section,  the  fiduciaries  in  charge  of 
administering  and  managing  the  assets 
of  a  qualified  trust  must  be  actually  and 
apparently  independent  of  the  parties 
who  hold  beneficial  interests  in  the 
trust,  and  iif  their  representatives.  To 
ensure  such  independence.  S  2634.406  of 
this  subpart  limits  the  range  of 
permissible  fiduciaries.  Before  a  trust 
may  be  classified  as  a  qualified  blind  or 
diversified  trust,  the  Director  of  the 
Office  of  Government  Ethics  must 


conclude,  in  his  judgment,  that  the  trust 
fiduciaries  named  in  the  trust  instrument 
satisfy  the  standards  for  independence 
contained  in  9  2634,406  of  this  subpart. 

(iii)  Certification  by  the  Office  of 
Government  Ethics.  Before  a  trust  may 
be  classified  as  a  qualified  blind  or 
diversified  trust,  the  Director  of  the 
Office  of  Government  Ethics  must 
certify,  in  accordance  with  the 
standards  and  procedures  established  in 
5  2634.405  of  this  subpart,  that  the  trust- 
meets  the  requirements  of  section  102(f) 
of  the  Act  and  of  this  subpart,  that 
certification  is  in  the  public  interest,  and 
that  certification  is  consistent  wdth  the 
policies  established  by  these  provisions 
and  by  other  applicable  laws  and 
regulations.  This  certification  is 
essential  so  that  the  Office  can  ensure, 
in  advance  that  the  proposed  trust 
arrangement  satisfies  the  established 
standards. 

(2)  Certification  of  pre-existing  trusts. 
Normally,  those  trusts  certified  as 
qualified  trusts  by  the  Director  of  the 
Office  of  Government  Ethics  under 

§  2634.405  of  this  subpart  are  newly 
created  trust  arrangements,  formulated 
in  accordance  with  established 
standards  by  representatives  of  the 
interested  parties  in  consultation  with 
the  Office  of  Government  Ethics. 
However,  the  Director  may  certify  a  pre- 
existing trust  as  a  qualified  blind  or 
qualified  diversified  trust  under 
§  2634.403  (blind)  or  S  2634.404 
(diversified)  if  he  determines  that  such 
action  is  appropriate  and  is  sufficient  to 
ensure  compliance  with  applicable  laws 
and  regulations.  The  pre-existing  trust 
proposed  for  certification  must  meet 
both  the  generally  applicable  trust 
requirements,  and  several  special 
requirements  contained  in  §  2634.405(c) 
of  this  subpart,  including  that  all  of  the 
parties  to  the  original  trust  agree  to 
administer  the  trust  in  accordance  with 
the  requirements  of  this  subpart.  The 
pro-existing  trust  may  be  certified  only 
if  all  of  the  conditions  of  this  subpart  are 
fulfilled,  and  if  the  requisite 
confidentially  can  be  assured  with 
respect  to  the  trust. 

(3)  Reporting  requirements.  Once  a 
trust  is  classified  as  a  qualified  blind  or 
qualified  diversified  trust  in  the  manner 
discussed  under  paragraph  (c)(1)  of  this 
section.  §  2634.310(b)  applies  less 
inclusive  financial  disclosure 
requirements  to  the  trust  assets. 

(4)  Sanctions  and  enforcement. 
Section  2634.702  provides  civil  sanctions 
which  apply  to  any  Government  official 
or  trust  fiduciary  who  violates  his 
obligations  under  the  Act,  its 
implementing  regulations,  or  the  trust 
instrument.  In  addition,  the  Office  of 
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Government  Ethics  has  authority  under 
the  Act  to  impose  appropriate 
administrative  or  other  sanctions. 
Subpart  E  of  this  part  delineates  the 
procedure  which  must  be  followed  with 
respect  to  the  revocation  of  trust 
certificates  and  trustee  approvals. 

(d)  Drafting  and  implementation  of 
the  qualified  trust  instrument.  (1)  The 
overview  of  the  qualified  trust  program 
contained  in  this  section  cannot 
anticipate  every  concern  or  question,  or 
discuss  every  scenario  which  might 
arise  in  the  course  of  formulating  and 
implementing  a  qualified  trust 
instrument.  The  Office  of  Government 
Ethics  should  be  contacted  by  an 
interested  party  or  by  his  professional 
representatives  if  the  Act,  the 
implementing  regulations,  and  the  trust 
instrument  itself  do  not  provide 
guidance  in  a  particular  instance. 

(2)  No  trust  will  be  considered 
"qualified"  for  purposes  of  the  Act  until 
the  Office  of  Government  Ethics  certifies 
the  trust  prior  to  execution.  The  Office 
of  Government  Ethics  makes  available 
to  attorneys  model  trust  agreements  for 
use  in  drafting  proposed  trust 
agreements  which  are  to  be  submitted  to 
the  Office  for  certification.  Attorneys 
are  cautioned  to  consider  each  model 
provision  in  light  of  the  circumstances 
presented  by  the  particular  case,  and  to 
modify  provisions  to  the  extent  that 
such  modifications  are  necessary  or 
appropriate.  Attorneys  should  not  rely 
uncritically  upon  the  language  of  the 
model  agreements.  However,  many  of 
the  model  provisions  implement  the 
minimum  requirements  which  must  be 
contained  in  any  trust  instrument 
certified  by  the  Office.  Certificates  of 
Independence  for  fiduciaries  must  be 
executed  in  the  form  indicated  in 
appendix  A  of  this  part. 

(3)  The  Office  of  Government  Ethics 
does  not  draft  trust  instruments  for  use 
in  individual  cases.  However,  its  staff  is 
always  willing  to  cooperate  with 
attorneys  and  to  make  its  experience 
available  to  them  in  developing 
appropriate  trust  instruments  which 
satisfy  applicable  Federal  laws. 
Executive  orders  and  regulations.  If  the 
use  of  a  qualified  trust  is  contemplated 
in  a  particular  case,  it  is  strongly 
recommended  that  the  interested  parties 
or  their  representatives  contact  the 
Office  of  Government  Ethics  as  early  as 
possible. 

(4)  Prior  to  trust  certification, 
prospective  trustees  or  their 
representatives  should  schedule  with 
the  staff  of  the  Office  of  Government 
Ethics  an  appointment  for  an  orientation 
to  the  specialized  requirements  and 
procedures  which  have  been  established 


by  the  Act  and  the  regulations  with 
respect  to  qualified  trust  administration. 

§  2634  i02     Soecia'  ^::\>ce  'or  advice-and- 
consent  fwminees. 

(a)  In  general.  In  any  case  in  which 
the  establishment  of  a  qualified 
diversified  trust  is  contemplated  with 
respect  to  a  reporting  individual  whose 
nomination  is  being  considered  by  a 
Senate  committee,  that  individual  shall 
inform  the  committee  of  the  intention  to 
establish  a  qualified  diversified  trust  at 
the  time  of  filing  a  financial  disclosure 
report  with  the  committee. 

(b)  Applicability.  The  rule  of  this 
section  is  not  applicable  to  members  of 
the  uniformed  services  or  Foreign 
Service  officers.  The  special  notice 
requirement  of  this  section  shall  not 
preclude  an  individual  from  seeking  the 
certification  of  a  qualified  blind  trust  or 
qualified  diversified  trust  after  the 
Senate  has  given  its  advice  and  consent 
to  a  nomination. 

§  2634.403    Qualified  blind  trusts. 

(a)  Definition.  A  qualified  blind  trust 
is  a  trust  in  which  the  filer,  his  spouse, 
or  his  minor  or  dependent  child  has  a 
beneficial  interest,  which  is  certified 
pursuant  to  S  2634.405  of  this  subpart  by 
the  Director  of  the  Office  of  Government 
Ethics,  and  which  includes  in  the  trust 
instrument  in  the  provisions  required  by 
paragraph  (b)  of  this  section,  and  has  an 
independent  trustee  as  defined  in 

§  2634.406  of  this  subpart.  See  section 
102(fK3)of  the  Act. 

(b)  Required  provisions.  The 
instrument  which  establishes  a  blind 
trust  must  adhere  substantively  to 
model  drafts  circulated  by  the  Office  of 
Govemitient  Ethics,  and  must  provide 
that: 

(1)  The  primary  purpose  of  the  blind 
trust  is  to  confer  on  the  independent 
trustee  and  any  other  designated 
fiduciary  the  sole  responsibility  to 
administer  the  trust  and  to  manage  trust 
assets  without  the  participation  by,  or 
the  knowledge  of,  any  interested  party. 
This  includes  the  duty  to  decide  when 
and  to  what  extent  the  original  assets  of 
the  trust  are  to  be  sold  or  disposed  of 
and  in  what  investments  the  proceeds  of 
sale  are  to  be  reinvested; 

(2)  The  trustee  and  any  other 
designated  fiduciary  in  the  exercise  of 
their  authority  and  discretion  to  manage 
and  control  the  assets  of  the  trust  shall 
not  consult  or  notify  any  interested 
party; 

(3)  None  of  the  assets  initially  placed 
in  the  trust's  portfolio  shall  include 
assets  the  holding  of  which  by  any 
interested  party  would  be  prohibited  by 
the  Act,  by  the  implementing 
regulations,  or  by  any  other  applicable 


Federal  law,  Executive  order,  or 
regulation; 

|4)  Any  portfolio  asset  transferred  to 
the  trust  by  an  interested  party  is  free  of 
any  restriction  with  respect  to  its 
transfer  or  sale,  except  as  fully 
described  in  schedules  attached  to  the 
trust  instrument,  and  as  approved  by  the 
Director  of  the  Office  of  Go%'ernmen! 
Ethics; 

(5)  During  the  term  of  the  trust,  the 
interested  parties  shall  not  pledge, 
mortgage,  or  otherwise  encumber  their 
interests  in  the  property  held  by  the 
trust; 

(6)  The  trustee  shall  promptly  notify 
the  filer  and  the  Director  of  the  Office  of 
Government  Ethics  when  any  particular 
asset  transferred  to  the  trust  by  an 
interested  party  has  been  completely 
disposed  of  or  when  the  value  of  that 
asset  is  reduced  to  less  than  $1,000: 

(7)  The  trustee  or  his  designee  shall 
prepare  the  trust's  income  tax  return. 
Under  no  circumstances  shall  the  trustee 
or  any  other  designated  fiduciary' 
disclose  publicly,  or  to  any  interested 
party,  the  trust's  tax  return,  any 
information  relating  to  that  return 
except  for  a  summary  of  trust  income  in 
categories  necessary  for  an  interested 
party  to  complete  his  individual  tax 
return,  or  any  inform.ation  which  might 
specifically  identify  current  trust  assets, 
or  those  assets  which  have  been  sold  or 
disposed  of  from  trust  holdings,  other 
than  information  relating  to  the  sale  or 
disposition  of  original  trust  assets  under 
paragraph  (b)(6)  of  this  section; 

(8)  An  interested  party  shall  not 
receive  any  report  on  trust  holdings  and 
sources  of  trust  income,  except  that  the 
trustee  shall,  without  identifying 
specifically  any  asset  or  holding: 

(i)  Report  quarterly  the  aggregate 
market  value  of  the  assets  representing 
the  interested  party's  interest  in  the 
trust; 

(ii)  Report  the  net  income  or  loss  of 
the  trust,  and  any  other  information 
necessary  to  enable  the  interested  party 
to  complete  his  individual  income  tax 
return;  and 

(iii)  Report  annually,  for  purposes  of 
section  102(a)(1)(B)  of  the  Act,  the 
aggregate  amount  of  the  trust's  income 
attributable  to  the  interested  party's 
beneficial  interest  in  the  trust, 
categorized  in  accordance  with 
§  2634.302(b); 

(9)  There  shall  be  no  direct  or  indirect 
communication  with  respect  to  the  trust 
between  an  interested  party  and  the 
independent  trustee  or  any  other 
designated  fiduciary  with  respect  to  the 
trust  unless: 

(i)  Such  communication  is  in  writing, 
with  the  prior  written  approval  of  the 
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Director  of  the  Office  of  Govemmera 
Ethics  and  is  filed  with  the  Director  in 
accordance  with  §  2S34.408(c)  of  this 
subpart:  and 

(ii)  it  relates  only: 

f.^)  To  the  request  for  a  distribution 
from  the  trust,  which  does  not  specify 
whether  the  distribution  shall  be  made 
m  cash  or  in  kind: 

(B)  To  the  general  financial  interest 
and  needs  of  the  interested  party 
including,  but  not  limited  to,  a 
preference  for  maximizing  current 
income  or  long-term  capital 
appreciation; 

(C)  To  notification  of  the  trustee  by 
the  interested  party  that  the  interested 
party  is  prohibited  by  subsequently 
applicable  statute.  Executive  order,  or 
regulation  from  holding  an  asset,  and  to 
directions  to  the  trustee  that  the  trust 
shall  not  hold  that  asset:  or 

(D)  To  instructions  to  the  trustee  to 
sell  all  of  an  asset  which  was  initially 
placed  in  the  trust  by  en  interested 
party,  and  which,  in  the  determination 
of  the  filer  creates  a  real  or  apparent 
conflict  due  to  duties  subsequently 
assumed  by  the  filer  (but  the  filer  is  not 
required  to  give  such  directions); 

Note:  By  the  terms  of  paragrapli  (c)(C)(vi) 
of  section  102(0  of  the  Act,  communications 
which  solely  consist  of  requests  for 
distributions  of  cash  or  other  unspecified 
assets  of  the  trust  are  not  required  to  be  in 
writing.  Further  there  is  no  statutory 
mechanism  for  pre-screening  of  proposed 
communications.  Huwever.  experience  of  the 
Office  of  Government  Ethics  over  the  years 
dictates  the  necessity  of  prohibiting  any  oral 
communications  between  the  trustee  and  an 
interested  party  with  respect  to  the  trust  and 
pre-screenir.g  all  proposed  written 
communications,  to  prevent  inadvertent 
prohibited  communications  and  preserve 
confidence  in  the  Federal  qualified  trust 
program.  Accordingly,  under  its  authority 
pursuant  to  paragraph  |3)(D)  of  section  102|f] 
of  the  Act,  the  Office  of  Government  Ethics 
will  not  approve  proposed  trust  instruments 
which  do  not  contain  language  conforming  to 
this  policy,  except  in  unusual  cases  where 
compelling  necessity  is  demonstrated  to  the 
Director,  in  his  sole  discretion. 

(10)  The  interested  parties  shall  not 
take  any  action  to  obtain,  and  shall  take 
reasonable  action  to  avoid  receiving, 
information  with  respect  to  the  holdings 
and  the  sources  of  income  of  the  trust, 
including  a  copy  of  any  trust  tax  return 
filed  by  the  trustee,  or  any  information 
relating  to  that  return,  except  for  the 
reports  and  information  specified  in 
paragraphs  |b)|6)  and  (b)(8l  of  this 
section; 

(11)  An  independent  trustee  and  any 
other  designated  fiduciary  shall  file, 
with  the  Director  of  the  Office  rf 
Gcvemment  Ethics  by  May  15th 
following  any  calendar  year  during 


iitii: 


which  the  trust  was  in  existence,  a 
properly  executed  Certificate  of 
Compliance  in  the  form  prescribed  in 
appendix  B  to  this  pari  In  addition,  the 
independent  trustee  and  such  fiduciary 
shall  maintain  and  make  available  for 
inspection  by  the  Office  of  Government 
Ethics,  es  it  may  from  time  to  time 
direct,  the  trust's  books  of  account  and 
other  records  and  copies  of  the  trust's 
tax  returns  for  each  taxable  year  of  the 
trust; 

(12)  Neither  the  tpjstee  nor  any  other 
designated  fiducian,'  shall  knowingly 
and  willfully,  or  negligently: 

(i)  Disclose  to  any  interested  party 
any  information  regarding  the  trust  that 
may  not  be  disclosed  pursuant  to  title  I 
of  the  Act,  the  implementing  regulations, 
or  the  trust  instrument; 

(ii)  Acquire  any  holding  the  ewnership 
of  which  IS  prohibited  by,  or  not  in 
accordance  with,  the  terms  of  the  trust 
instruments 

(iii)  Solicit  advice  from  any  interested 
party  with  respect  to  the  trust,  if  such 
solicitation  is  prohibited  by  title  I  of  the 
Act,  the  implementing  regulations,  or  the 
trust  instrument;  or 

(iv)  Fail  to  file  any  document  required 
by  title  1  of  the  Act  or  by  this  part; 

(13)  An  interested  party  shall  not 
knowingly  and  willfully,  or  negligently: 

(i)  Solicit  or  receive  any  information 
regarding  the  trust  that  may  not  be 
disclosed  pursuant  to  title  I  of  the  Act, 
the  implementing  regulations,  or  the 
trust  instrument;  or 

(ii)  Fail  to  file  any  document  required 
by  title  I  of  the  Act  or  by  this  part; 

(14)  No  person,  including  investment 
counsel,  investment  advisers, 
accountants,  and  tax  preparers,  may  be 
employed  or  consulted  by  an 
independent  trustee  or  any  other 
designated  fiduciary  to  assist  in  any 
capacity  to  administer  the  trust  or  to 
manage  and  control  the  trust  assets, 
unless  the  following  four  conditions  are 
met: 

(i)  When  any  interested  party  learns 
about  such  employment  or  consultation, 
the  person  must  sign  the  trust 
instrument  as  a  party,  subject  to  the 
prior  approval  of  the  Director  of  the 
Office  of  Government  Ethics; 

(ii)  Under  all  the  facts  and 
circumstances,  the  person  is  determined 
pursuant  to  the  requirements  for  eligible 
entities  under  §  2634.406  of  this  subpart 
to  be  independent  of  any  interested 
party  with  respect  to  the  trust 
arrrjngement; 

(iii)  The  person  is  instructed  by  the 
independent  trustee  of  other  designated 
fiduciary  rot  to  disclose  publicly  or  to 
any  interested  party  information  which 
might  specifically  identify  current  trust 
assets  which  have  been  sold  or  disposed 


of  from  trust  holdings,  other  than 
information  relating  to  the  sale  or 
disposition  of  original  trust  assets  under 
paragraph  (b)(6)  of  this  section;  and 

(iv)  The  person  is  instructed  by  the 
trustee  or  other  designated  fiduciary  to 
have  no  direct  communication  with 
respect  to  the  trust  with  any  interested 
party,  and  to  make  all  indirect 
communications  with  respect  to  the  trust 
only  through  the  trustee,  pursuant  to 
paragraph  (b)(9)  of  this  section; 

(15)  The  trustee  shall  not  acquire  by 
purchase,  grant,  gift,  exercise  of  option, 
or  otherwise,  without  the  prior  written 
approval  of  the  Director  of  the  Office  of 
Government  Ethics,  securities,  cash,  or 
other  property  from  any  interested 
party; 

(16)  The  existence  of  any  banking  or 
other  client  relationship  between  any 
interested  party  and  an  independent 
trustee  or  any  other  designated  fiduciary 
shall  be  disclosed  in  schedules  attached 
to  the  trust  instrument,  and  no  other 
such  relationship  shall  be  instituted 
unless  that  relationship  is  disclosed  to 
the  Director  of  the  Office  of  Government 
Ethics;  and 

(17)  The  independent  trustee  and  any 
other  designated  fiduciary  shall  be 
compensated  in  accordance  with 
schedules  annexed  to  the  trust 
instniment 

§  2634,404     Qualified  aiyers:t;ed  trusts. 

(a)  Definition.  A  qualified  diversified 
trust  is  any  trust  in  which  the  filer,  his 
spouse,  or  his  minor  or  dependent  child 
has  a  beneficial  interest,  which  is 
certified  pursuant  to  §  2634.405  of  ihis 
subpart  by  the  Director  of  the  Office  of 
Government  Ethics,  which  has  a 
portfolio  as  specified  in  paragraph  (b)  of 
this  section,  and  which  includes  in  the 
trust  instrument  the  provisions  required 
by  paragraph  (c)  of  this  section  and  has 
an  independent  trustee  as  defined  in 

§  2634.406  of  this  subpart.  See  section 
102(r)(4)(B)  of  the  Act, 

(b)  Required  portfolio — (1)  Standards 
for  initial  assets.  It  must  be  established, 
to  the  satisfaction  of  the  Director  of  the 
Office  of  Government  Ethics,  that  the 
initial  assets  of  the  trust  proposed  for 
certification  comprise  a  widely 
diversified  portfolio  of  readily 
marketable  securities.  The  reporting 
individual  or  other  interested  party  shall 
provide  the  Director  with  a  detailed  list 
of  the  securities  proposed  for  inclusion 
in  the  portfolio,  specifying  their  fair 
market  values  and  demonstrating  that 
these  securities  meet  the  requirements 
of  this  paragraph.  The  initial  trust 
portfolio  may  not  contain  securities  of 
issuers  having  substantial  activities  in 
the  reporting  individual's  primary  area 
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of  responsibility.  If  requested  by  the 
Director,  the  designated  agency  ethics 
official  for  the  reporting  individual's 
employing  agency  shall  certify  «vhether 
the  proposed  portfolio  meets  this 
standard. 

(2)  Diversification  standards.  For 
purposes  of  paragraph  (b)(1)  of  this 
section,  a  portfolio  will  be  widely 
diversified  if: 

(i)  The  value  of  the  securities 
concentrated  in  any  particular  or  limited 
industrial,  economic  or  geographic 
sector  is  no  more  than  twenty  percent  of 
the  total;  and 

(ii)  The  value  of  the  securities  of  any 
single  issuer  (other  than  the  United 
States  Government)  is  no  more  than  five 
percent  of  the  total. ' 

(3)  Marketability  standard.  For 
purposes  of  paragraph  {b)(l)  of  this 
section,  a  security  will  be  readily 
marketable  if: 

(i)  Daily  price  quotations  for  the 
security  appear  regularly  in  newspapers 
of  general  circulation:  and 

(ii)  The  trust  holds  the  security  in  a 
quantity  that  does  not  unduly  impair 
liquidity. 

(c)  Required  provisions.  The 
instrument  which  establishes  a 
diversified  trust  must  adhere 
substantively  to  model  drafts  circulated 
by  the  Office  of  Government  Ethics,  and 
ir.ust  provide  that: 

(1)  The  primary  purpose  of  the 
diversified  trust  is  to  confer  on  the 
independent  trustee  and  any  other 
designated  fiduciary  the  sole 
responsibility  to  administer  the  trust  and 
to  manage  trust  assets  without  the 
participation  by,  or  the  knowledge  of, 
any  interested  party.  This  includes  the 
duty  to  decide  when  and  to  what  e.xtent 
the  original  assets  of  the  trust  are  to  be 
sold  or  disposed  of  and  in  what 
investments  the  proceeds  of  sale  are  to 
be  reinvested; 

(2)  The  trustee  and  any  other 
designated  fiduciary  in  the  exercise  of 
their  authority  and  discretion  to  manage 
and  control  the  assets  of  the  trust  shall 
not  consult  or  notify  any  interested 
party; 

(3)  The  trust's  initial  assets  shall 
comprise  a  widely  diversified  portfolio 
of  readily  marketable  securities,  in 
accordance  with  the  principles  of 
paragraph  (b)  of  this  section,  and  the 
trustee  shall  not  acquire  additional 
securities  in  excess  of  the  diversification 
standards; 

(4)  Any  portfolio  asset  transferred  to 
the  trust  by  an  interested  party  is  free  of 
any  restriction  with  respect  to  its 
transfer  or  sale,  except  as  fully 
described  in  schedules  attached  to  the 
trust  instrument,  and  as  approved  by  the 


Director  of  the  Office  of  Government 
Ethics; 

(5)  During  the  term  of  the  trust,  the 
interested  parties  shall  not  pledge, 
mortgage,  or  otherwise  encumber  their 
interests  in  the  property  held  under  the 
trust; 

(6)  None  of  the  assets  initially  placed 
in  the  trust's  portfolio  shall  consist  of 
securities  of  issuers  having  substantial 
activities  in  the  reporting  individual's 
primary  area  of  Federal  responsibility; 

(7)  The  trustee  or  designee  shall 
prepare  the  trust's  income  tax  return 
and.  on  behalf  of  any  interested  party, 
the  personal  income  tax  returns  and 
similar  tax  documents  which  may 
contain  information  relating  to  the  trust. 
Under  no  circumstances  shall  the  trustee 
or  any  other  designated  fiduciary 
disclose  publicly  or  to  any  interested 
party,  any  of  the  returns  prepared  by  the 
trustee  or  his  designee,  any  information 
relating  to  those  returns,  or  any 
information  which  might  specifically 
identify  current  trust  assets,  or  these 
assets  which  have  been  sold  or  disposed 
of  from  trust  holdings;  ^ 

(8)  An  interested  party  shall  not 
receive  any  report  on  trust  holding  and 
sources  of  trust  income,  except  that  the 
trustee  shall,  without  identifying 
specifically  any  asset  or  holding: 

(i)  Report  quarterly  the  aggregate 
market  value  of  the  assets  representing 
the  interested  party's  interest  in  the 
trust;  and 

(ii)  Report  annually,  for  purposes  of 
section  102(aj(l)(B)  of  the  Act,  the 
aggregate  amount  actually  distributed 
from  the  trust  to  such  interested  party, 
or  applied  for  the  party's  benefit; 

(9)  There  shall  be  no  direct  or  indirect 
communication  with  respect  to  the  trust 
between  an  interested  party  and  the 
independent  trustee  or  any  other 
designated  fiduciary  unless: 

(i)  Such  communication  is  in  writing, 
with  the  prior  written  approval  of  the 
Director  of  the  Office  of  Government 
Ethics  and  is  filed  with  the  Director  in 
accordance  with  §  2634.408(c)  of  this 
subpart;  and, 

(ii)  It  relates  only: 

(A)  To  the  request  for  a  distribution 
from  the  'rust,  which  does  not  specify 
whether  the  distribution  shall  be  made 
in  cash  or  in  kind; 

(B)  To  the  general  financial  interest 
and  needs  of  the  interested  party 
including,  but  not  limited  to,  a 
preference  for  maximizing  current 
income  or  long-term  capital 
appreciation;  or 

(C)  To  information,  documents,  and 
funds  concerning  income  tax  obligations 
arising  from  sources  other  than  the 
property  held  in  trust,  which  are 
required  by  the  trustee  to  enable  him  to 


file,  on  behalf  of  an  interested  party,  the 
personal  income  tax  returns  and  similar 
tax  documents  which  may  contain 
information  relating  to  the  trust 

Note:  By  the  terms  of  paragraph  (3)(C)(vi) 
of  section  102(f)  of  the  Act.  communications 
which  soiey  consist  of  requests  for 
distributions  of  cash  or  other  unspecified 
assets  of  the  trust  are  not  required  to  be  in 
writing.  Further,  there  is  no  statutory 
mechanism  for  pre-screening  of  proposed 
communications.  However,  experience  of  the 
Office  of  Government  Ethics  over  the  years 
dictates  the  necessity  of  prohibiting  any  oral 
communications  between  the  trustee  and  an 
interested  party  with  respect  to  the  trust  and 
pre-screening  all  propose  written 
communications,  to  prevent  inadverieni 
prohibited  communications  and  preserve 
confidence  in  the  Federal  qualified  trust 
program.  Accordingly,  under  its  authority 
pursuant  to  paragrapy  (3)(D)  of  section  102(0 
of  the  Act,  the  Office  of  Governmen!  Ethics 
will  not  approve  proposed  trust  instruments 
which  do  not  contain  language  conr<jrniing  lo 
this  policy,  except  in  unusual  cases  where 
compelling  necessity  is  demonstrated  to  the 
Director,  in  his  sole  discretion. 

(10)  The  interested  parties  shall  not 
seek  to  obtain,  and  shall  take 
reasonable  action  to  avoid  receiving, 
information  with  respect  to  trust 
holdings  and  sources  of  trust  income, 
including  a  copy  of  any  tax  return  filed 
by  the  trustee,  or  any  information 
relating  to  that  return,  except  for  the 
reports  and  information  specified  in 
paragraph  (c)(8)  of  this  section: 

(11)  An  independent  trustee  and  any 
other  designated  fiduciary  shall  file, 
with  the  Director  of  the  Office  of 
Government  Ethics,  by  May  15  following 
any  calendar  year  during  which  the  trust 
was  in  existence,  a  properly  executed 
Certificate  of  Compliance  in  the  form 
prescribed  in  appendix  B  to  this  part.  In 
addition,  the  independent  trustee  and 
any  other  designated  fiduciary  shall 
maintain  and  make  available  for 
inspection  by  the  Office  of  Government 
Ethics,  as  it  may  from  time  to  time 
direct,  the  trust's  books  of  account  and 
other  records  and  copies  of  the  trust's 
tax  returns  for  each  taxable  year  of  the 
trust; 

(12)  Neither  the  trustee  nor  any  other 
designated  fiduciary  shall  knowingly 
and  willfully,  or  negligently: 

(i)  Disclose  to  any  interested  party 
any  information  regarding  the  trust  that 
may  not  be  disclosed  pursuant  to  title  I 
of  the  Act,  the  implementing  regulations, 
or  the  trust  instrument; 

(ii)  Acquire  any  holding  the  ownership 
of  which  is  prohibited  by,  or  not  in 
accordance  with,  the  terms  of  the  trust 
instrument: 

(iii)  Solicit  advice  from  any  interested 
party  with  respect  to  the  trust,  if  such 
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solicitation  is  prohibited  by  title  I  of  the 
Act.  the  implementing  regulations,  or  the 
trust  instrument;  or 

(iv)  Fail  to  file  any  document  required 
by  title  I  of  the  Act  or  by  this  part; 

(13)  An  interested  party  shall  not 
knowingly  and  willfully,  or  negligently: 

(i)  Solicit  or  receive  any  information 
regarding  the  trust  that  may  not  be 
disclosed  pursuant  to  title  1  of  the  Act, 
the  implementing  regulations,  or  the 
trust  instrument;  or 

(ii)  Fail  to  file  any  document  required 
by  title  I  of  the  Act  or  by  this  part; 

(14)  No  person,  including  investment 
counsel,  investment  advisers, 
accountants,  and  tax  preparers,  may  be 
employed  or  consulted  by  an 
independent  trustee  or  any  other 
designated  fiduciary  to  assist  in  any 
capacity  to  administer  the  trust  or  to 
manage  and  control  the  trust  assets, 
unless,  the  following  four  conditions  are 
met: 

(i)  When  an  interested  party  learns 
about  such  employment  or  consultation, 
the  person  must  sign  the  trust 
instrument  as  a  party,  subject  to  the 
prior  approval  of  the  Director  of  the 
Office  of  Government  Ethics; 

(ii)  Under  all  the  facts  and 
circumstances,  the  person  is  determined 
pursuant  to  the  requirements  for  eligible 
entities  under  §  2634.406  of  this  subpart 
to  be  independent  of  any  interested 
party  with  respect  to  the  trust 
arrangement; 

(iii)  The  person  is  instructed  by  the 
independent  trustee  or  other  designated 
fiduciary  not  to  disclose  publicly  or  to 
any  interested  party  information  which 
m.ight  specifically  identify  current  trust 
assets  or  those  assets  which  have  been 
sold  or  disposed  of  from  trust  holdings; 
and 

(iv)  The  person  is  instructed  by  an 
independent  trustee  or  other  designated 
fiduciary  to  have  no  direct 
communication  with  respect  to  the  trust 
with  any  interested  party,  and  to  make 
all  indirect  communications  with  respect 
to  the  trust  only  through  the  trustee, 
pursuant  to  paragraph  (c)(9)  of  this 
section: 

(15)  The  trustee  sh,-3ll  not  acquire  by 
purchase,  grant,  gift,  exercise  of  option, 
or  otherwise,  without  the  prior  written 
approval  of  the  Director  of  the  Office  of 
Government  Ethics,  any  securities,  cash, 
or  other  property  from  any  interested 
party: 

(16)  The  existence  of  any  banking  or 
other  client  relationship  between  any 
ir.'erested  party  and  an  independent 
trustee  or  other  designated  fiduciary 
shall  be  disclosed  in  schedules  attached 
to  the  trust  instrument,  and  no  other 
such  relationship  shall  be  instituted 
unless  that  relationship  is  disclosed  to 


the  Director  of  the  Office  of  Government 
Ethics;  and 

(17)  The  independent  trustee  and  any 
other  designated  fiduciary  shall  be 
compensated  in  accordance  with 
schedules  annexed  to  the  trust 
instrument. 

(d)  Personal  income  tax  returns.  In  the 
case  of  a  trust  to  which  this  section 
applies,  the  trustee  shall  be  given  power 
of  attorney  to  prepare,  and  shall  file,  on 
behalf  of  any  interested  party,  the 
personal  income  tax  returns  and  similar 
tax  documents  which  may  contain 
information  relating  to  the  trust. 
Appropriate  Internal  Revenue  Service 
power  of  attorney  forms  shall  be  used 
for  this  purpose. 

§  2634. 4C5    Certification  of  trusts. 

(a)  Standards.  Before  a  trust  may  be 
classified  as  a  qualified  blind  or  a 
qualified  diversified  trust,  under  the 
provisions  of  §  2634.403  or  §  2634.404  of 
this  subpart,  respectively,  the  trust  must 
be  certified  by  the  Director  of  the  Office 
of  Government  Ethics. 

(1)  A  trust  will  be  certified  for 
purposes  of  this  subpart  only  if: 

(i)  It  is  established  to  the  Director's 
satisfaction  that  the  requirements  of 
section  102(f)  of  the  Act  and  this  subpart 
have  been  met; 

(ii)  Certification  is  in  the  public 
interest;  and 

(iii)  Certification  is  consistent  with  the 
policies  established  by  the  Act,  this 
subpart  and  other  applicable  laws  and 
regulations. 

(2)  Certification  will  not  be  granted  in 
any  case  in  which,  in  the  Director's  sole 
judgment,  such  action  would  not  be 
appropriate  because  of  the  ready 
availability  of  other  remedies,  the  lack 
of  any  substantive  ethical  concern 
which  would  warrant  the  establishment 
of  a  qualified  trust,  or  the  nature  or 
negligible  value  of  the  assets  proposed 
for  a  trust's  initial  portfolio. 

(b)  Certification  procedures.  The 
interested  parties  or  their 
representatives  should  first  consult  the 
staff  of  the  Office  of  Government  Ethics 
concerning  the  appropriateness  of,  and 
requirements  for,  certification  in  the 
particular  case.  In  order  to  assure  timely 
trust  certification,  the  interested  parties 
shall  be  responsible  for  the  expeditious 
submission  to  the  Office  of  all  required 
documents  and  responses  to  requests  for 
information,  including  a  statement  that 
any  interested  party  who  will  be  a  party 
to  a  certified  trust  instrument  has  read 
and  understands  the  overview  of 
executive  branch  qualified  trusts  in 

§  2634.401(a)  of  this  subpart. 
Certification  shall  be  indicated  by  a 
letter  from  the  Director  to  the  interested 
parties  or  their  representatives. 


(c)  Certification  of  pre-existing  trusts. 
In  addition  to  the  normally  applicable 
rules  of  this  subpart  D,  other 
considerations  apply  to  pre-existing 
trusts.  Generally,  in  the  case  of  a  pre- 
existing trust  whose  terms  do  not  permit 
amendments  satisfying  the  rules  of  this 
subpart,  all  of  the  relevant  parties 
(including  the  reporting  individual,  any 
other  interested  parties,  the  trustee  of 
the  pre-existing  trust,  and  all  of  its  other 
parties  and  beneficiaries)  will  be 
required  pursuant  to  section  102(f)(7)  of 
the  Act  to  enter  into  an  umbrella 
agreement  specifying  that  the  pre- 
existing (underlying)  trust  will  be 
administered  in  accordance  with  the 
provisions  of  this  subpart.  A  parent  or 
guardian  may  execute  the  umbrella 
agreement  on  behalf  of  a  required 
participant  who  is  a  dependent  child. 
The  umbrella  agreement  will  be  certified 
as  a  qualified  trust  if  all  requirements  of 
this  subpart  are  fulfilled  under 
conditions  where  required 
confidentiality  with  respect  to  the  trust 
can  be  assured.  A  copy  of  the 
underlying  trust  instrument,  and  a  list  of 
its  assets  at  the  time  the  umbrella 
agreement  is  certified  as  a  qualified 
trust  (categorized  as  to  value  in 
accordance  with  §  2634.301(d)),  shall  be 
filed  with  the  executed  umbrella  trust 
instrument  as  specified  by 

§  2634.408(a)(l)(i)  of  this  subpart. 

(d)  Review  of  certification.  The  Office 
of  Government  Ethics  shall  maintain  a 
program  to  assess,  on  a  frequent  basis, 
the  appropriateness  of  any  trust 
certification  which  has  been  granted. 

(e)  Revocation  of  certification  and 
modification  of  trust  instrument. 
Certification  of  a  trust  may  be  revoked 
pursuant  to  the  rules  of  subpart  E  of  this 
part.  The  terms  of  a  qualified  trust  may 
not  be  revoked  or  amended,  except  with 
the  prior  written  approval  of  the 
Director,  and  upon  a  showing  of 
necessitv  and  appropriateness. 

§2634  406     inaepencJent  trustee*. 

(a)  Standards.  (1)  The  term 
independent  trustee  means  any  entity 
referred  to  in  paragraph  {a)(2)  of  this 
section  which,  under  all  the  facts  and 
circumstances,  is  determined  by  the 
Director  of  the  Office  of  Government 
Ethics  and  in  the  Director's  sole 
discretion,  to  be  independent  of  any 
interested  party  with  respect  to  a  trust 
proposed  for  certification  under  this 
subpart.  The  term  includes,  unless  the 
context  indicates  otherwise,  in  addition 
to  the  party  to  a  trust  instrument  who  is 
designated  to  serve  as  trustee,  those 
parties  who  are  designated  to  perform 
fiduciary  duties.  Approval  of  a  proposed 
trustee  or  other  designated  fiduciary 
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shall  be  granted  only  if  it  is  established 
to  the  Director's  satisfaction  that  the 
requirements  of  section  102  of  the  Act 
and  this  subpart  have  been  met.  and 
that  approval  in  the  case  is  in  the  public 
interest  and  consistent  with  the  policies 
established  by  those  provisions  and 
other  applicable  laws  and  regulations. 

(2)  Eligible  entities.  Eligibility  to  serve 
as  a  trustee  or  other  fiduciary  under  this 
section  is  limited  to  a  financial 
institution  (not  a  person),  not  more  than 
10  percent  of  which  is  owned  or 
controlled  by  a  single  individual,  which 
is: 

(i)  A  bank,  as  defined  in  12  U.S.C. 
1841(c):  or 

(ii)  An  investment  adviser,  as  defined 
in  15  U.S.C.  80b-2(a)(ll). 

Note:  By  the  terms  of  paragraph  (3)(A)(i)  of 
section  102(0  of  the  Act.  an  individual  who  is 
an  attorney,  a  certified  public  accountant,  a 
broker,  or  an  investment  advisor  is  also 
eligible  to  serve  as  an  independent  trustee. 
However,  experience  of  the  Office  of 
Government  Ethics  over  the  years  dictates 
the  necessity  of  limiting  service  as  a  trustee 
or  other  fiduciary  to  the  financial  institutions 
referred  to  in  this  paragraph,  to  maintain 
effective  administration  of  trust  arrangements 
and  preserve  confidence  in  the  Federal 
qualified  trust  program.  Accordingly,  under 
its  authority  pursuant  to  paragraph  (3)(D)  of 
section  102(f)  of  the  Act.  the  Office  of 
Government  Ethics  will  not  approve 
proposed  trustees  or  other  fiduciaries  who 
are  not  financial  institutions,  except  in 
unusual  cases  where  compelling  necessity  is 
demonstrated  to  the  Director,  in  his  sole 
discretion. 

(3)  Requirements.  No  eligible  entity 
shall  be  determined  to  be  an 
independent  trustee  under  this  section 
unless: 

(i)  That  entity  is  independent  of  and 
unassociated  with  any  interested  party 
80  that  it  cannot  be  controlled  or 
influenced  in  the  administration  of  the 
trust  by  any  interested  party;  and 

(ii)  That  entity  is  not  and  has  not  been 
affiliated  with  any  interested  party,  and 
is  not  a  partner  of,  or  involved  in  any 
joint  venture  or  other  investment  or 
business  with,  any  interested  party;  and 

(iii)  Any  director,  officer,  or  employee 
of  such  entity: 

(A)  Is  independent  of  and 
unassociated  with  any  interested  party 
so  that  such  director,  officer,  or 
employee  cannot  be  controlled  or 
influenced  in  the  administration  of  the 
trust  by  any  interested  party; 

(B)  Is  not  and  has  not  been  employed 
by  any  interested  party,  not  served  as  a 
director,  officer,  or  employee  of  any 
organization  affiliated  with  any 
interested  party,  and  is  not  and  has  not 
been  a  partner  of,  or  involved  in  any 
joint  venture  or  other  investment  with, 
any  interested  party;  and 


(C)  Is  not  a  relative  of  any  interested 
party, 

(h)  Approval  procedures.  (1) 
Appropriate  documentation  to  establish, 
pursuant  to  the  requirements  of 
paragraph  (a)(3]  of  this  section,  the 
independence  of  a  proposed  trustee  or 
any  other  person  to  be  designated  in  a 
trust  instrument  to  perform  fiduciary 
duties  shall  be  submitted  to  the  Office  of 
Government  Ethics  in  writing,  including 
the  Certificate  of  Independence  in  the 
form  prescribed  in  appendix  A  of  this 
part.  The  existence  of  any  other  banking 
or  client  relationship  between  an 
interested  party  and  a  proposed  trustee 
or  other  designated  fiduciary  must  be 
disclosed  in  such  documentation,  and 
may  be  subject  to  discontinuance  as  a 
condition  of  approval. 

(2)  The  Director  shall  indicate 
approval  of  a  proposed  trustee,  and  of 
any  other  person  designated  in  the  trust 
instrument  to  perform  fiduciary  duties, 
including  those  of  an  investment 
adviser,  by  reporting  such  approval  in 
writing  to  the  interested  parties  or  to 
their  representatives, 

(c)  Review  of  approval.  The  Office  of 
Government  Ethics  shall  maintain  a 
program  to  assess,  on  a  frequent  basis, 
the  appropriateness  of  any  approval 
which  has  been  granted  under  this 
section. 

(d)  Revocation  of  approval.  Approval 
of  a  trustee  or  any  other  designated 
fiduciary  may  be  revoked  pursuant  to 
the  rules  of  subpart  E  of  this  part. 

§  2634.407    Restrictions  on  fiduciaries  and 
Interested  parties. 

(a)  Restrictions  applicable  to  trustees 
and  other  fiduciaries.  Any  trustee  or 
any  other  designated  fiduciary  of  a 
qualified  trust  shall  not  knowingly  or 
negligently: 

(1)  Disclose  any  information  to  an 
interested  party  with  respect  to  the  trust 
that  may  not  be  disclosed  under  title  I  of 
the  Act.  the  implementing  regulations  or 
the  trust  instrument; 

(2)  Acquire  any  holding: 

(i)  Directly  from  an  interested  party 
without  the  prior  written  approval  of  the 
Director  or 

(ii)  The  ownership  of  which  is 
prohibited  by,  or  not  in  accordance  with, 
title  I  of  the  Act,  the  implementing 
regulations,  the  trust  instrument,  or  with 
other  applicable  statutes  and 
regulations; 

(3)  Solicit  advice  from  any  interested 
party  with  respect  to  such  trust,  which 
solicitation  is  prohibited  by  title  I  of  the 
Act,  the  implementing  regulations,  or  the 
trust  instrument;  or 

(4)  Fail  to  file  any  document  required 
by  the  implementing  regulations  or  the 
trust  instrument. 


fb)  Restrictions  applicable  to 
interested pari.ies.  An  interested  party 
to  a  qualified  trust  shall  not  knowingly 
or  negligently: 

(1)  Solicit  or  receive  any  information 
about  the  trust  that  may  not  be 
disclosed  under  title  I  of  the  Act.  the 
implementing  regulations  or  the  trust 
instrument;  or 

(2)  Fail  to  file  any  document  required 
by  this  subpart  or  the  trust  instrument 

§  2634.408    Special  filing  requirements  for 
qualified  trusts. 

(a)  The  interested pariy.  In  the  case  of 
any  qualified  trust,  the  Government 
employee  or  other  interested  party  shall: 

(1)  Execution  of  the  trust.  Within 
thirty  days  after  the  trust  is  certified 
under  §  2634  405  of  this  subpart  by  the 
Director  of  the  Office  cf  Government 
Ethics,  file  with  the  Director  a  copy  of: 

(!)  The  executed  trust  instrument  of 
the  trust  (other  than  those  provisions 
which  relate  to  the  testamentary 
disposition  of  the  trust  assets);  and 

(ii)  A  list  of  the  assets  which  were 
transferred  to  the  trust,  categonzed  as  to 
value  of  each  asset  in  accordance  with 
§  2634.301(d) 

(2)  Transfer  of  assets.  Within  thirty 
days  of  transferring  an  asset,  other  than 
cash,  to  a  qualified  trust,  file  a  report 
with  the  Director  of  the  Office  of 
Government  Ethics,  which  identifies  and 
briefly  describes  each  asset,  categorized 
as  to  value  in  accordance  with 

§  2634.301(d). 

(3)  Dissolution  of  the  trust.  Within 
thirty  days  of  the  dissolution  of  a 
qualified  trust: 

(i)  File  a  report  of  the  dissolution  with 
the  Director  of  the  Office  of  Government 
Ethics;  and 

(ii)  File  with  the  Director  a  list  of 
assets  of  the  trust  at  the  time  of  the 
dissolution,  categorized  as  to  value  in 
accordance  with  §  2634.301(d), 

(b)  Trustees  and  other  designated 
fiduciaries.  An  independent  trustee  of  a 
qualified  trust,  and  any  other  person 
designated  in  the  trust  instrument  to 
perform  fiduciary  duties,  shall  file,  with 
the  Director  of  the  Office  of  Government 
Ethics  by  May  15th  following  any 
calendar  year  dunng  which  the  trust 
was  in  existence,  a  properly  executed 
Certificate  of  Compliance  in  the  form 
prescribed  by  appendix  B  of  this  part.  In 
addition,  an  independent  trustee  and 
other  fiduciaries  shall  maintain  and 
make  available  for  inspection  by  the 
Office  of  Government  Ethics,  as  it  may 
from  time  to  time  direct,  the  trust's 
books  of  account  and  other  records  and 
copies  of  the  trust's  tax  returns  for  each 
taxable  year  of  the  trust. 
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(c)  Written  communications.  All 
communications  between  an  interested 
party  and  the  trustee  of  a  qualified  trust 
must,  under  this  subpart,  have  the  prior 
written  approval  of  the  Director  of  the 
Office  of  Government  Ethics.  After  such 
tin  approved  written  communication 
(including  those  communications 
described  in  §  2634.403(b)(9)  or 

§  2634.404(c)(9)  of  this  subpart)  has  been 
transmitted,  the  person  initiating  the 
communication  shall  file  a  copy  of  the 
communication  within  five  days  of  its 
date,  with  the  Director  of  the  Office  of 
Government  Ethics. 

(d)  Public  access.  Any  document  filed 
under  the  requirements  of  paragraph  (a) 
of  this  section  by  a  public  filer,  nominee, 
or  candidate  shall  be  subject  to  the 
public  disclosure  requirements  of 

§  2634.603.  Any  document  (and  the 
information  contained  therein)  inspected 
under  the  requirements  of  paragraph  (b) 
of  this  section  (other  than  a  Certificate 
of  Compliance),  or  filed  under  the 
requirements  of  paragraph  (c)  of  this 
section,  shall  be  exempt  from  the  public 
disclosure  requirements  of  §  2634.603, 
and  shall  not  be  disclosed  to  any 
interested  party. 

Subpart  E— Revocation  of  Trust 
Certificates  and  Trustee  Approvals 

§2634.501     Purpose  and  scope. 

(a)  Purpose.  This  subpart  establishes 
the  procedures  of  the  Office  of 

(io\  ernment  Ethics  for  enforcement  of 
the  qualified  blind  trust,  qualified 
diversified  trust,  and  independent 
trustee  provisions  of  title  I  of  the  Ethics 
in  Government  Act  of  1978,  as  amended, 
and  the  regulation  issued  thereunder 
(subpart  D  of  this  part). 

(b)  Scope.  This  subpart  applies  to  all 
trust  certifications  and  trustee  approvals 
pursuant  to  §§  2634.405(a)  and 
2634.406(al.  respectively. 

§  2634.502    Definitions. 

For  purposes  of  this  subpart  (unless 
otherwise  indicated): 

(a)  Senior  Attorney  means  the  Office 
of  Government  Ethics  employee 
designated  as  the  manager  of  the 
qualified  trust  program. 

(b)  Trust  restrictions  means  the 
applicable  provisions  of  title  1  of  the 
Ethics  in  Government  Act  of  1978, 
subpart  D  of  this  part,  and  the  trust 
instrument. 

§  2634.503     Determinations. 

(a)  Where  the  Senior  Attorney 
concludes  that  violations  or  apparent 
violations  of  the  trust  restrictions  exist 
and  may  warrant  revocation  of  trust 
certification  or  trustee  approval 
previously  granted  under  §  2634.405  or 


§  2634.406  of  this  subpart,  the  Senior 
Attorney  may,  pursuant  to  the  procedure 
specified  in  paragraph  (b)  of  this 
section,  conduct  a  review  of  the  matter, 
and  may  submit  findings  and  a 
recommendation  concerning  final  action 
to  the  Director  of  the  Office  of 
Government  Ethics. 

(b)  Review  procedure.  (1)  In  his 
review  of  the  matter,  the  Senior 
Attorney  shall  perform  such 
examination  and  analysis  of  violations 
or  apparent  violations  as  he  deems 
reasonable. 

(2)  The  Senior  Attorney  shall  provide 
an  independent  trustee  and,  if 
appropriate,  the  interested  parties,  with: 

(i)  Notice  that  revocation  of  trust 
certification  or  trustee  approval  is  under 
consideration  pursuant  to  the 
procedures  in  this  subpart; 

(ii)  A  summary  of  the  violation  or 
apparent  violations  which  shall  state  the 
preliminary  facts  and  circumstances  of 
the  transactions  or  occurrences  involved 
with  sufficient  particularity  to  permit  the 
recipients  to  determine  the  nature  of  the 
allegations;  and 

(iii)  Notice  that  the  recipients  may 
present  evidence  and  submit  statements 
on  any  matter  in  issue  within  ten 
business  days  of  the  recipient's  actual 
receipt  of  the  notice  and  summary. 

(c)  Determination.  (1)  In  making 
determinations  with  respect  to  the 
violations  or  apparent  violations  under 
this  section,  the  Director  of  the  Office  of 
Government  Ethics  shall  consider  the 
findings  and  recommendations  of  final 
action  submitted  by  the  Senior  Attorney 
under  paragraph  (a)  of  this  section,  as 
well  as  the  written  record  of  review 
compiled  under  paragraph  (b)  of  this 
section. 

(2)  If  the  Director  finds  a  violation  or 
violations  of  the  trust  restrictions  he 
may,  as  he  deems  appropriate: 

(i)  Issue  an  order  revoking  trust 
certification  or  trust  approval; 

(ii)  Resolve  the  matter  through  any 
other  remedial  action  within  the 
Director's  authority; 

(iii)  Order  further  examination  and 
analysis  of  the  violation  or  apparent 
violation;  or 

(iv)  Decline  to  take  further  action. 

(3)  If  an  order  of  revocation  is  issued, 
the  parties  to  the  trust  instrument  shall 
be  expeditiously  notified  in  writing.  The 
notice  shall  state  the  basis  for  the 
revocation,  and  shall  inform  the  parties 
either  that  the  trust  is  no  longer  a 
qualified  blind  or  qualified  diversified 
trust  for  any  purpose  under  Federal  law; 
or  that  the  independent  trustee  may  no 
longer  serve  the  trust  in  any  capacity, 
and  must  be  replaced  by  a  successor, 
who  is  subject  to  the  prior  written 


approval  of  the  Director;  or  both  whece 
appropriate. 

Subpart  F — P'-ocedij''e 

§2634.601     Report  forms. 

(a)  The  Office  of  Government  Ethics 
provides,  through  the  Federal  Supply 
Service  of  the  General  Services 
Administration,  two  standard  forms  for 
financial  disclosure  reporting:  the  SF  278 
(Public  Financial  Disclosure  Report)  for 
reporting  the  information  described  in 
subpart  B  of  this  part  on  executive 
branch  public  disclosure;  and  the 

SF (Confidential  Financial 

Disclosure  Report)  for  reporting  the 
information  described  in  subpart  I  of 
this  part  on  executive  branch 
confidential  disclosure. 

(b)  Subject  to  the  prior  written 
approval  of  the  Director  of  the  Office  of 
Government  Ethics,  an  agency  may 
require  employees  to  file  additional 
confidential  financial  disclosure  forms 
which  supplement  either  or  both  of  the 
standard  forms  referred  to  in  paragraph 
(a)  of  this  section,  if  necessary  because 
of  special  or  unique  agency 
circumstances.  The  Director  may 
approve  such  agency  forms  when,  in  his 
opinion,  the  supplementation  is  shown 
to  be  necessary  for  a  comprehensive 
and  effective  agency  ethics  program  to 
identify  and  resolve  conflicts  of  interest. 
See  §§  2634.103  and  2634.901. 

(c)  Reports  concerning  payments 
made  to  charitable  organizations  in  lieu 
of  honoraria  shall  also  be  filed  on  the 
separate  standard  form  provided  in 
conjunction  with  part  2636  of  this 
chapter,  and  in  accordance  with  the 
procedures  specified  therein. 

§2634.602     Filing  o'  '(".yens. 

(a)  Except  as  otherwise  provided  in 
this  section,  the  reporting  individual 
shall  file  financial  disclosure  reports 
required  under  this  part  with  the 
designated  agency  ethics  official  or  his 
delegate  at  the  agency  where  the 
individual  is  employed,  or  was 
employed  immediately  prior  to 
termination  of  employment,  or  in  which 
he  will  serve.  Detailees  shall  file  with 
their  primary  agency.  Reports  are  due  at 
the  times  indicated  in  §  2634.201  of 
subpart  B  (public  disclosure)  or 

§  2634.903  of  subpart  I  (confidential 
disclosure)  of  this  part,  unless  an 
extension  is  granted  pursuant  to  the 
provisions  of  subparts  B  or  I  of  this  part. 

(b)  The  President,  the  Vice  Pr^'sident, 
any  independent  counsel,  and  persons 
appointed  by  independent  counsel  under 
28  U.S.C.  chapter  40.  shall  file  the  public 
financial  disclosure  reports  required 
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under  this  part  with  the  Director  of  the 
Office  of  Goverriment  Ethics. 

(c)  (1)  Each  agency  receiving  the 
public  financial  disclosure  reports 
required  to  be  filed  under  this  part  by 
the  following  individuals  shall  transmit 
copies  to  the  Director  of  the  Office  of 
Government  Ethics: 

(i)  The  Postmaster  General; 

(ii)  The  Deputy  Postmaster  General: 

(iii)  The  Governors  of  the  Board  of 
Governors  of  the  United  States  Postal 
Service; 

(iv)  The  designated  agency  ethics 
official; 

(v)  Employees  of  the  Executive  Office 
of  the  President  who  are  appointed 
under  3  U.S.C.  105(a)(2)(A)  or  (B)  or  3 
U.S.C.  107(a)(1)(A)  or  (b)(l)(A)(i).  and 
employees  of  the  Office  of  Vice 
President  who  are  appointed  under  3 
U.S.C.  106(a)(1)(A)  or  (B);  and 

(vi)  Officers  and  employees  in,  and 
nominees  to,  offices  or  positions  which 
require  confirmation  by  the  Senate, 
other  than  members  of  the  uniformed 
services. 

(2)  Prior  to  transmitting  a  copy  of  a 
report  to  the  Director  of  the  Office  of 
Government  Ethics,  the  designated 
agency  ethics  official  or  his  delegate 
shall  review  that  report  in  accordance 
v.ith  §  2834.605  of  this  subpart,  except 
for  his  own  report,  which  shall  be 
reviewed  by  the  agency  head  or  by  a 
delegate  of  the  agency  head. 

(3)  For  nominee  reports,  the  Director 
of  the  Office  of  Government  Ethics  shall 
forward  a  copy  to  the  Senate  committee 
that  is  considering  the  nomination.  (See 
§  2634.605(c)  of  this  subpart  for  special 
procedures  regarding  the  review  of  such 
reports.) 

(d)  The  Director  of  the  Office  of 
Government  Ethics  shall  file  his 
financial  disclosure  report  with  his 
Office,  which  shall  make  it  immediately 
available  to  the  public  in  accordance 
with  this  part. 

(e)  Candidates  for  President  and  Vice 
President  identified  in  §  2634.201(d). 
other  than  an  incumbent  President  or 
Vice  President,  shall  file  their  financial 
disclosure  reports  with  the  Federal 
Election  Commission,  which  shall 
review  and  send  copies  of  such  reports 
to  the  Director  of  the  Office  of 
Government  Ethics. 

(f)  Members  of  the  uniformed  services 
identified  in  §  2634.202(c)  shall  file  their 
financial  disclosure  reports  with  the 
Secretary-  ccnce.med,  or  his  delegate. 

;  2634  603    Custo<ty  of  and  acce&s  to 
puDiic  reports. 

[dj  Eacn  agency  shall  make  available 
to  the  Dublic  in  accordance  with  the 
provisions  of  this  section  those  public 
reports  filed  with  the  agency  by 


reporting  individuals  described  under 
subpart  B  of  this  part. 

(b)  This  section  does  not  require 
public  availability  of  those  reports  filed 
by: 

(1)  Any  individual  in  the  Central 
Intelligence  Agency,  the  Defense 
Intelligence  Agency,  or  the  National 
Security  Agency,  or  any  individual 
engaged  in  intelligence  activities  in  any 
agency  of  the  United  States,  if  the 
President  finds  or  has  found  that,  due  to 
the  nature  of  the  office  or  position 
occupied  by  that  individual,  public 
disclosure  of  the  report  would,  by 
revealing  the  identity  of  the  individual 
or  other  sensitive  information, 
compromise  the  national  interest  of  the 
United  States.  Individuals  referred  to  in 
this  paragraph  who  are  exempt  from  the 
public  availability  requirement  may  »lso 
be  authorized,  notwithstanding 

§  2634.701,  to  file  any  additional  reports 
necessary  to  protect  their  identity  from 
public  disclosure,  if  the  President  finds 
or  has  found  that  such  filings  are 
necessary  in  the  national  interest;  or 

(2)  An  independent  counsel  whose 
identity  has  not  been  disclosed  by  the 
Court  under  28  U.S.C  chapter  40.  or  any 
person  appointed  by  that  independent 
counsel  under  such  chapter. 

(c)  Each  agency  shall,  within  thirty 
days  after  any  public  report  is  received 
by  the  agency,  permit  inspection  of  the 
report  by,  or  furnish  a  copy  of  the  report 
to,  any  person  who  makes  written 
application  as  provided  by  agency 
procedure.  Agency  reviewing  officials 
and  the  support  staffs  who  maintain  the 
files,  the  staff  of  the  Office  of 
Government  Ethics,  and  Special  Agents 
of  the  Federal  Bureau  of  Investigation 
who  are  conducting  a  criminal  inquiry 
into  possible  conflict  of  interest 
violations  need  not  submit  an 
application.  The  agency  may  utilize 
Office  of  Government  Ethics  Form  201 
for  such  applications.  An  application 
shall  state: 

(1)  The  requesting  person's  name, 
occupation,  and  address; 

(2)  The  name  and  address  of  any  other 
person  or  organization  on  whose  behalf 
the  inspection  or  copy  is  requested:  and 

(3)  The  requesting  person  is  aware  of 
the  prohibitions  on  obtaining  or  using 
the  report  set  forth  in  paragraph  (f)  of 
this  section. 

(d)  Applications  for  the  inspection  of 
or  copies  of  public  reports  shall  also  be 
made  available  to  the  public  throughout 
the  period  during  which  the  report  itself 
is  made  available,  utilizing  the 
procedures  in  paragraph  (c)  of  this 
section. 

(e)  The  agency  may  require  a 
reasonable  fee.  established  by  agency 
regulation,  to  recover  the  direct  cost  of 


reproduction  or  mailing  of  a  public 
report,  excluding  the  salary  of  any 
employee  involved.  A  copy  of  the  report 
may  be  furnished  without  charge  or  at  a 
reduced  charge  if  the  agoncy  determines 
that  waiver  or  reduction  of  the  fee  is  in 
the  public  interest.  The  criteria  used  by 
an  agency  to  determine  when  a  fee  will 
be  reduced  or  waived  shall  be 
established  by  regulation.  Agency 
regulations  contemplated  by  paragraph 
(e)  of  this  section  do  not  require 
approval  pursuant  to  §  2634.103. 

(f)  It  is  unlawful  for  any  person  to 
obtain  or  use  a  public  report: 

(1)  For  any  unlawful  purpose; 

(2)  For  any  commercial  purpose,  other 
than  by  news  and  communications 
media  for  dissemination  to  the  general 
public: 

(3)  For  determining  or  establishing  the 
crediit  rating  of  any  individual;  or 

(4)  For  use,  directly  or  indirectly,  in 
the  solicitation  of  money  for  any 
political,  charitable,  or  other  purpose. 

Example  I  The  deputy  general  counsel  of 
Agency  X  is  responsible  for  reviewing  the 
public  financial  disclosure  reports  filed  by 
persons  within  that  agency.  The  agency 
personnel  director,  who  does  not  exercise 
functions  within  the  ethics  program,  wishes 
to  review  the  disclosure  report  of  an 
individual  within  the  agency.  The  personnel 
director  must  file  an  application  to  review  the 
report.  However,  the  supervisor  of  an  official 
with  whom  the  deputy  general  counsel 
consults  conce.-ning  matters  arising  in  the 
review  process  need  not  file  such  an 
application. 

Example  2.  A  state  law  enforcement  agent 
is  conducting  an  investigation  which  involves 
the  private  financial  dealings  of  an  individual 
who  has  filed  a  public  financial  disclosure 
report.  The  agent  must  complete  a  written 
application  in  order  to  inspect  or  obtain  a 
copy. 

Example  3.  A  financial  institution  has 
received  an  application  for  a  loan  from  an 
official  which  indicates  her  present  financial 
status.  The  official  has  filed  a  public  financial 
disclosure  statement  with  her  agency.  The 
financial  institution  cannot  be  given  access  to 
the  disclosure  form  for  purposes  of  verifying 
the  information  contained  on  the  application. 

(g)  (1)  Any  public  report  filed  with  an 
agency  or  transmitted  to  the  Director  of 
the  Office  of  Government  Ethics  under 
this  section  shall  be  retained  by  the 
agency,  and  by  the  Office  of 
Government  Ethics  when  it  receives  a 
copy.  The  report  shall  be  made 
available  to  the  public  for  a  period  of  six 
years  after  receipt.  After  the  six-year 
period,  the  report  shall  be  destroyed 
unless  needed  in  an  ongoing 
investigation,  except  that  in  the  case  of 
an  individual  who  filed  the  report 
pursuant  to  §  2634.201(c)  as  a  nominee 
and  was  not  subsequently  confirmed  by 
the  Senate,  or  who  filed  the  report 
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pursuant  to  §  2634.201(d)  as  a  candidate 
and  was  not  subsequently  elected,  the 
report,  unless  needed  in  an  ongoing 
invesiigation,  shall  be  destroyed  one 
year  after  the  individual  either  is  no 
longer  under  consideration  by  the 
Senate  or  is  no  longer  a  candidate  foi 
nomination  or  election  to  the  Office  of 
President  or  V-'ice  President.  See  also  the 
OGE/GOVT-l  Governmontwide 
executive  branch  Privacy  Act  system  of 
records  (available  for  inspection  at  thr 
Office  of  Government  Ethics),  as  well  as 
any  applicable  agency  system  of 
records. 

(2)  For  purposes  of  paragraph  {g!n )  of 
this  soc'.ion,  in  the  case  of  a  reporting 
individual  with  respect  to  whom  a  trust 
has  been  certified  under  subpart  D  of 
this  part,  a  copy  of  the  qualified  trust 
agreement,  the  list  of  assets  initially 
placed  m  the  trust,  and  all  other  publicly 
available  documents  relating  to  the  trust 
shall  be  retained  and  made  available  to 
the  public  until  the  periods  for  retention 
of  all  other  reports  of  the  individual 
have  lapsed  under  paragraph  (g)(1)  of 
this  section. 

§  2634.604    Custody  of  and  denial  of  public 
access  to  confidential  reports. 

(a)  Any  report  filed  with  an  ajjency 
under  subpart  I  of  this  part  shall  be 
retained  by  the  agency  for  a  period  of 
six  years  after  receipt.  After  the  six-year 
period,  the  report  shall  be  destroyed 
unless  needed  in  an  ongoing 
investigation.  See  also  the  OGE/GOVT- 
2  Govemmentwide  executive  branch 
Privacy  Act  system  of  records  (available 
for  inspection  at  the  Office  of 
Government  Ethics),  as  well  as  any 
applicable  agency  system  of  records. 

(b)  The  reports  filed  pursuant  to 
subpart  I  of  this  part  are  confidential. 
.\o  member  of  the  public  shall  have 
access  to  such  reports,  except  pursuant 
to  the  order  of  a  Federal  court  or  as 
otherwise  provided  under  the  Privacy 
Act.  See  5  U.S.C.  SSZa  and  the  DGE/ 
Govt-2  Privacy  Act  system  of  records 
(and  any  applicable  agency  system);  5 
U.S.C.  app.  (Ethics  in  Government  Act  of 
1978.  section  107(a)];  sections  201(d)  and 
502(b]  of  Executive  Order  12674,  as 
modified  by  Executive  Order  12~3'1:  and 
§  2634.901(d). 

§  2634.S05    Review  of  reports. 

(a)  III  i>e:iera!.  The  designated  agency 
ethics  official  shall  normally  serve  as 
the  reviewing  official  for  reports 
submitted  to  his  agency.  That 
responsibility  may  be  delegated,  except 
in  the  case  of  certification  of  nominee 
reports  required  by  paragraph  (c)  of  this 
section.  See  also  §  2634.105(q).  He  shall 
note  on  any  report  or  supplemental 
report  the  date  on  which  it  is  received. 


Except  as  indicated  in  paragraph  (c)  of 
this  section,  all  reports  shall  be 
reviewed  within  6<)  days  after  the  date 
of  filing.  Reports  reviewed  by  the 
Director  of  the  Office  of  Government 
Ethics  shall  be  reviewed  within  60  days 
from  the  date  on  which  thry  a'p 
received  by  that  Office.  Final 
certification  m  accordance  with 
paragraph  (b)(2|  of  this  section  may,  of 
necessity,  occur  later,  where  additional 
information  is  bring  sought  or  remedial 
action  IS  being  taken  under  this  section. 

(b)  Responsibilities  of  reviewing 
officials — (1)  Initial  review.  The 
reviewing  official  may  request  an 
intermediate  review  by  the  filer's 
supervisor.  In  the  case  of  a  filer  who  is 
detailed  to  another  agency  for  more  than 
60  days  during  the  reporting  period,  the 
reviewing  official  shall  obtain  an 
intermediate  review  by  the  agency 
where  the  filer  served  as  a  detaiiee, 
."Xfter  obtaining  any  intermediate  review 
cr  determining  that  such  review  is  not 
required,  the  reviewing  official  shall 
examine  the  report  to  determine,  to  his 
satisfaction  that: 

(i)  Each  required  item  is  completed; 
and 

(ii)  No  interest  or  position  disclosed 
on  the  form  violates  or  appears  to 
violate: 

(A)  Any  applicable  provision  of 
chapter  11  of  title  ia  United  States 
Code; 

(B)  The  Act,  as  arTit  ndod,  and  the 
implementing  regulations: 

,  (C)  Executive  Order  12674,  as 
modified  by  Executive  Order  12731,  and 
the  implementing  regulations:  or 

(D)  Any  other  agency-specific  statute 
or  regulation  which  governs  the  filer. 

(2)  Signature  by  reviewing  official,  if 
the  reviewing  official  determines  that 
the  report  meets  the  requirements  of 
paragraph  lb)(l)  of  this  section,  he  shall 
certify  it  by  signature  and  date.  The 
reviewing  official  need  not  audit  the 
report  to  ascertain  whether  the 
disclosures  are  correct.  Disclosures  shall 
be  taken  at  "face  value"  as  correct, 
unless  there  is  a  patent  omission  or 
ambiguity  or  the  official  has 
independent  knowledge  of  matters 
outside  the  report.  However,  a  report 
which  is  signed  by  a  reviewing  official 
certifies  that  the  filer's  agency  has 
reviewed  the  report,  and  that  the 
reviewing  official  has  concluded  that 
each  required  item  has  been  completed 
and  that  on  the  basis  of  information 
contained  in  such  report  the  filer  is  in 
compliance  with  applicable  laws  and 
regulations  noted  in  paragraph  (b)(l)(ii) 
of  this  section. 

(3)  Requests  for.  and  review  based  on, 
additional  information.  If  the  reviewing 
official  believes  that  additional 


information  is  required,  he  shall  request 
that  it  be  submitted  by  a  specified  date. 
This  additional  information  shall  be 
made  a  part  of  the  report.  If  the 
reviewing  official  concludes,  on  the 
basis  of  the  information  disclosed  in  the 
report  and  any  additional  information 
submitted,  that  the  report  fulfills  the 
requirements  of  paragraph  (b)(1)  of  this 
section,  the  reviewing  official  shall  sign 
and  date  the  report. 

(4)  Compliance  with  applicable  laws 
and  regulations,  if  the  reviewing  official 
concludes  that  information  disclosed  in 
the  report  may  reveal  a  violation  of 
applicable  laws  and  regulations  as 
specified  in  paragraph  (b)(l)(ii)  of  this 
section,  the  official  shall: 

(i)  Notify  the  filer  of  that  conclusion; 

(ii)  Afford  the  filer  a  reasonable 
opportunity  for  an  oral  or  written 
response;  and 

(ill)  Determine,  after  considering  any 
response,  whether  or  not  the  filer  is  then 
in  compliance  with  applicable  laws  and 
regulations  specified  in  paragraph 
(b)(l)(ii)  of  this  section.  If  the  reviewing 
official  concludes  that  the  report  does 
fulfill  the  requirements,  he  shall  sign  and 
date  the  report  If  he  determines  that  it 
does  not.  he  shall: 

(A)  Notify  the  filer  of  the  conclusion: 

(B)  Afford  the  filer  an  opportunity  for 
personal  consultation  if  practicable; 

(C)  Determine  what  remedial  action 
under  paragraph  (b)(5)  of  this  section 
should  be  taken  to  bring  the  report  into 
compliance  with  the  requirements  of 
paragraph  (b)(l)(ii)  of  this  section:  and 

(D)  Notify  the  filer  in  writing  of  the 
remedial  action  which  is  needed,  and 
the  date  by  which  such  action  should  be 
taken. 

(5)  Remedial  action,  (i)  Except  in 
unusual  circumstances,  which  must  be 
fully  documented  to  the  satisfaction  of 
the  reviewing  official,  remedial  action 
shall  be  completed  not  later  than  three 
months  from  the  date  on  which  the  filer 
received  notice  that  the  action  is 
required. 

(ii)  Remedial  action  may  include,  as 
appropriate: 

(A)  Divestiture  of  a  confiicting  interest 
(see  subpart  |  of  this  part); 

(B)  Resignation  from  a  position  with  a 
non-Federal  business  or  other  entity; 

(C)  Restitution; 

(D)  Establishment  of  a  qualified  blind 
or  diversified  trust  under  the  Act  and 
subpart  D  of  this  part; 

(E)  Procurement  of  a  waiver  under  18 
U.S.C.  20e(b)(l)  or  (b)(3): 

(F)  Preparation  of  a  written  instrument 
of  recusal  (disqualification);  or 

(G)  Voluntary  request  by  the  filer  for 
transfer,  reassignment,  limitation  of 
duties,  or  resignation. 
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(6)  Compliance  or  referral,  (i)  If  the 
filer  complies  with  a  written  request  for 
remedial  action  under  paragraph  {b)(4) 
of  this  section,  the  reviewing  official 
shall  indicate,  in  the  comment  section  of 
the  report,  what  remedial  action  has 
been  taken.  The  official  shall  also  sign 
and  date  the  report. 

(ii)  If  the  filer  does  not  comply  by  the 
designated  date  with  the  written  request 
for  remedial  action  transmitted  under 
paragraph  {b)(4)  of  this  section,  the 
reviewing  official  shall,  in  the  case  of  a 
public  filer  under  subpart  B  of  this  part, 
notify  the  head  of  the  agency  and  the 
Office  of  Government  Ethics,  for 
appropriate  action.  Where  the  filer  is  in 
a  position  in  the  executive  branch  (other 
than  in  the  uniformed  services  or  the 
Foreign  Service),  appointment  to  which 
requires  the  advice  and  consent  of  the 
Senate,  the  Director  of  the  Office  of 
Government  Ethics  shall  refer  the  matter 
to  the  President.  In  the  case  of  the 
Postmaster  General  or  Deputy 
Postmaster  General,  the  Director  of  the 
Office  of  Government  Ethics  shall 
recommend  to  the  Governors  of  the 
Board  of  Governors  of  the  United  States 
Postal  Service  the  action  to  be  taken. 
For  confidential  filers,  the  reviewing 
official  will  follow  agency  procedures. 

(c)  Expedited  procedure  in  the  case  of 
individuals  appointed  by  the  President 
and  subject  to  confirmation  by  the 
Senate.  In  the  case  of  a  report  filed  by 
an  individual  described  in  §  2634.201(c) 
who  is  nominated  by  the  President  for 
appointment  to  a  position  that  requires 
the  advice  and  consent  of  the  Senate: 

(1)  The  Executive  Office  of  the 
President  shall  furnish  the  applicable 
financial  disclosure  report  form  to  the 
nominee.  It  shall  forward  the  completed 
report  to  the  designated  agency  ethics 
official  at  the  agency  where  the  nominee 
is  serving  or  will  serve,  or  it  may  direct 
the  nominee  to  file  the  completed  report 
directly  with  the  designated  agency 
ethics  official. 

(2)  The  designated  agency  ethics 
official  shall  complete  an  accelerated 
review  of  the  report,  in  accordance  with 
the  standards  and  procedures  in 
paragraph  (b)  of  this  section.  If  that 
official  concludes  that  the  report  reveals 
no  conflict  of  interest  under  applicable 
laws  and  regulations,  the  official  shall: 

(i)  Attach  to  the  report  a  description 
(when  available)  of  the  position  to  be 
filled  by  the  nominee; 

(ii)  Personally  certify  the  report  by 
signature,  and  date  the  certification; 

(iii)  Write  an  opinion  letter  to  the 
Director  of  the  Office  of  Government 
Ethics,  personally  certifying  that  there  is 
no  unresolved  conflict  of  interest  under 
applicable  laws  and  regulations,  and 
discussing: 


(A)  Any  actual  or  apparent  conflicts 
of  interest  that  were  detected  during  the 
review  process:  and 

(BIThe  resolution  of  those  real  or 
apparent  conflicts,  includmg  any 
specific  commitment,  ethics  agreement 
entered  under  the  provisions  of  subpart 
H  of  this  part,  or  other  undertaking  by 
the  nominee  to  resolve  any  such 
conflicts.  A  copy  of  any  commitment, 
agreement,  or  other  undertaking  which 
is  reduced  to  writing  shall  be  sent  to  the 
Director,  in  accordance  with  subpart  H 
of  this  part;  and 

(iv)  Deliver  the  letter  and  the  report  to 
the  Director  of  the  Office  of  Government 
Ethics,  within  three  working  days  after 
the  designated  agency  ethics  official 
receives  the  report. 

Note:  The  designated  agency  ethics 
official's  certification  responsibilities  in 
S  2634.605(c)  are  nondelegable  and  must  be 
accomplished  by  him  personally,  or  by  the 
agency's  alternate  designated  agency  ethics 
official,  in  his  absence.  See  S  2638.203  of  this 
chapter. 

(3)  The  Director  of  the  Office  of 
Government  Ethics  shall  review  the 
report  and  the  letter  from  the  designated 
agency  ethics  official.  If  the  Director  is 
satisfied  that  no  unresolved  conflicts  of 
interest  exist,  then  the  Director  shall 
sign  and  date  the  report  form.  The 
Director  shall  then  submit  the  report 
with  a  letter  to  the  appropriate  Senate 
committee,  expressing  the  Director's 
opinion  whether,  on  the  basis  of 
information  contained  in  the  report,  the 
nominee  has  complied  with  all 
applicable  conflict  laws  and  regulations. 

(4)  If,  in  the  case  of  any  nominee  or 
class  of  nominees,  the  expedited 
procedure  specified  in  this  paragraph 
cannot  be  completed  within  the  time  set 
forth  in  paragraph  (c)(2){iv)  of  this 
section,  the  designated  agency  ethics 
official  shall  inform  the  Director.  When 
necessary  and  appropriate,  the  Director 
may  modify  the  rule  of  that  paragraph 
for  a  nominee  or  a  class  of  nominees 
with  respect  to  a  particular  department 
or  agency. 

§  2634.606    Updated  disclosure  of  adv  ce 
and-consent  nominees. 

(a)  General  rule.  Each  individual 
described  in  §  2634.201(c)  who  is 
nominated  by  the  President  for 
appointment  to  a  position  that  requires 
advice  and  consent  of  the  Senate,  shall, 
at  or  before  the  commencement  of  the 
first  Senate  committee  hearing  to 
consider  the  nomination,  submit  to  the 
committee  an  amendment  to  the  report 
previously  filed  under  §  2634.201(c)  and 
transmit  copies  of  the  amendment  to  the 
designated  agency  ethics  official 
referred  to  in  §  2634.605(c)(1)  of  this 
subpart  and  to  the  Office  of  Government 


Ethics,  which  shall  update,  through  the 
period  ending  no  more  than  five  days 
prior  to  the  commencement  of  the 
hearing,  the  disclosure  of  information 
required  with  respect  to  receipt  of: 

(1)  Outside  earned  income:  and 

(2)  Honoraria,  as  defined  in 
S  2634.105(1). 

(b)  Additional  certification.  In  each 
case  to  which  this  section  applies,  the 
Director  of  the  Office  of  Government 
Ethics  shall,  at  the  request  of  the 
committee  considering  the  nomination, 
submit  to  the  committee  an  opinion 
letter  of  the  nature  described  in 
I  2634.605(c)(3)  of  this  subpart 
concerning  the  updated  disclosure.  If  the 
committee  requests  such  a  letter,  the 
expedited  procedure  provided  by 
§  2634.605(c]  of  this  subpart  shall  govern 
review  of  the  updated  disclosure,  which 
shall  be  deemed  a  report  filed  for 
purposes  of  that  paragraph. 

§  2634.607    Advice  and  opinions. 

To  assist  employees  in  avoiding 
situations  in  which  they  might  violate 
applicable  financial  disclosure  laws  and 
regulations: 

(a)  The  Director  of  the  Office  of 
Government  Ethics  shall  render  formal 
advisory  opinions  and  informal  advisory 
letters  on  generally  applicable  matters, 
or  on  important  matters  of  first 
impression.  See  also  subpart  C  of  part 
2638  of  this  chapter.  The  Director  shall 
insure  that  these  advisoi7  opinions  and 
letters  are  compiled,  published,  and 
made  available  to  agency  ethics  officials 
and  the  public.  Good  faith  reliance  on 
such  opinions  shall  provide  a  defense  to 
any  penalty  or  sanction  provided  by  this 
part  for  fact  situations  indistinguishable 
in  all  material  aspects  from  those  in  the 
opinion. 

(b)  Designated  agency  ethics  officials 
will  offer  advice  and  guidance  to 
employees  as  needed,  to  assist  them  in 
complying  with  the  requirements  of  the 
Act  and  this  part  on  financial  disclosure. 

Subpart  G— Penalties 

§  2634.701     Failure  to  file  or  falsifying 
reports 

(a)  Referral  of  cases.  The  head  of 
each  agency,  each  Secretary  concerned, 
or  the  Director  of  the  Office  of 
Government  Ethics,  as  appropriate,  shall 
refer  to  the  Attorney  General  the  name 
of  any  individual  when  there  is 
reasonable  cause  to  believe  that  such 
individual  has  willfully  failed  to  file  a 
public  report  or  information  required  on 
such  report,  or  has  willfully  falsified  any 
information  (public  or  confidential) 
required  to  be  reported  under  this  part. 
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(b)  Civil  action.  The  Attorney  General 
may  bring  a  civil  action  in  any 
appropriate  United  States  district  court 
against  any  individual  who  knowingly 
and  willfully  falsifies  or  who  knowinplv 
and  willfully  fails  to  file  or  repi^rt  any 
infcnration  required  by  filers  of  public 
reports  under  subpart  B  of  this  part.  The 
court  in  which  the  action  is  brought  may 
assess  against  the  individual  a  civil 
penalty  in  any  amount,  not  to  exceed 
SlO.OOO,  as  provided  by  section  104  of 
the  Act. 

(c)  Criminal  action  An  individual 
may  also  be  prosecuted  under  criminal 
statutes  for  supplying  false  information 
on  any  financial  disclosure  report. 

(dl  Ad.'Tin'.strative  remedies.  The 
P-esident,  the  Vice  President,  the 
Director  of  the  Office  of  Government 
Ethics,  the  Secretary  concerned,  the 
head  of  each  agency,  and  the  Office  of 
Personnel  Management  may  take 
appropriate  personnel  or  other  action  in 
accordance  with  applicable  law  or 
regulation  against  any  individual  for 
failing  to  file  public  or  confidential 
reports  required  by  this  part,  for  filing 
such  reports  late,  or  for  falsifying  or 
failing  to  report  required  information. 
This  may  include  adverse  action  under  5 
CFR  part  752.  if  applicable. 

§  2634.702    Breacfies  by  trust  fiduciarkes 
and  interested  parties. 

(a)  The  Attorney  General  may  bring  a 
civil  action  in  any  appropriate  L'nited 
States  district  court  against  any 
individual  who  knowingly  and  willfully 
violates  the  provisions  of  §  26.34407  of 
this  part.  The  court  in  which  the  action 
is  brought  may  assess  against  the 
individual  a  civil  penalty  in  any  amount, 
not  to  exceed  $10,000.  as  provided  by 
section  102(f)!6)(C)(i)  of  the  Act. 

(b)  The  Attorney  General  may  bring  a 
civil  action  in  any  appropriate  United 
States  district  court  against  any 
individual  who  negligently  violates  the 
provisions  of  §  2634.407.  The  court  in 
which  the  action  is  brought  may  assess 
against  the  individual  a  civil  penalty  in 
any  amount,  not  to  exceed  $5. OCX),  as 
provided  by  section  102(n(6)lC)(i!)  of  the 
Act. 

§  2634.703     Misuse  of  public  reports. 

The  Attorney  General  may  bring  a 
civil  action  against  any  person  who 
obtains  or  uses  a  report  filed  under  this 
part  for  any  purpose  prohibited  by 
section  105lci(l)  of  the  Act,  as 
incorporated  in  §  2634, 603(0.  The  court 
m  which  the  action  is  brought  may 
assess  against  the  person  a  penalty  in 
any  amount,  not  to  exceed  SlO.fXX).  as 
provided  by  section  105  of  the  Act.  This 
remedy  shall  be  in  addition  to  any  other 


remedy  available  under  statutory  or 

CO  mm.  (in  law 

<;  2634.704    Late  filing  fee. 

(a)  In  general.  In  accordance  with 
section  104(d)  of  the  Act.  any  reporting 
individual  who  is  required  to  file  a 
public  financial  disclosure  report  by  the 
provisions  of  this  part  shall  remit  a  late 
filing  fee  of  $200  to  the  appropriate 
agency,  payable  to  the  U,S.  Treasury,  if 
such  report  is  filed  more  than  thirty  days 
after  the  later  of: 

(1)  The  date  such  report  is  required  to 
be  filed  pursuant  to  the  provisions  of 
this  part;  or 

(2)  The  last  day  of  any  filing  extension 
period  granted  pursuant  to  §  2634.201(f). 

(b)  Exceptions.  (1)  The  Director  of  the 
Office  of  Government  Ethics  may  waive 
the  late  filing  fee  if  he  determines  that 
the  delay  in  filing  was  caused  by 
extraordinary  circumstances  which 
made  the  delay  reasonably  necessary. 

(2)  Any  request  for  a  waiver  of  this 
filing  fee  provision  must  be  made  in 
writing  and  submitted  with  supporting 
documentation  to  the  designated  agency 
ethics  official.  That  official  shall  review 
the  request,  and  then  forward  it,  with  an 
opinion  on  the  merits,  to  the  Office  of 
Government  Ethics. 

(c)  Procedure.  (1)  The  designated 
agency  ethics  official  shall  maintain  a 
record  of  the  due  dates  for  all  public 
reports  which  the  employees  of  that 
agency  m.ust  file,  along  with  the  new 
filing  dates  under  extensions  which 
have  been  granted.  Each  report  received 
by  the  agency  shall  be  marked  with  the 
date  of  receipt.  For  any  report  which  has 
not  been  received  by  the  end  of  the 
period  specified  in  paragraph  (a)  of  this 
section,  the  agency  shall  advise  the 
delinquent  filer,  in  writing,  that: 

(i)  Because  his  financial  disclosure 
report  is  more  than  thirty  days  overdue, 
a  $200  late  filing  fee  will  become  due  at 
the  time  of  filing,  by  reason  of  section 
104(d)  of  the  Act  and  %  2634.704: 

(ii)  The  filer  is  directed  to  remit  to  the 
agency,  with  the  completed  report,  the 
$200  fee,  payable  to  the  United  States 
Treasury; 

(iii)  If  the  filer  fails  to  remit  the  S200 
fee  when  filing  his  late  report,  it  shall  be 
subject  to  agency  debt  collection 
procedures;  and 

(v)  If  extraordinary  circumstances 
exist  that  would  justify  a  request  for  a 
fee  waiver,  pursuant  to  paragraph  (b)  of 
this  section,  such  request  and  supporting 
documentation  must  be  submitted 
immediately 

(2)  Upon  receipt  from  the  reporting 
individual  of  the  $200  late  filing  fee,  the 
collecting  agency  shall  note  the  payment 
in  its  records,  and  shall  then  forward  the 
money  to  the  U.S.  Treasury  for  deposit 


as  miscellaneous  receipts,  in  accordance 
with  31  U.S.C.  3302  and  section  8030.30 
of  Volume  1  of  the  Treasury  Financial 
Manual.  If  payment  is  not  forthcoming, 
agency  debt  collection  procedures  shall 
be  utilized,  which  may  include  salary  or 
administrative  offset,  initiation  of  a  tax 
refund  offset,  or  other  authorized  action. 

(d)  Late  filing  fee  not  exclusive 
remedy.  The  late  filing  fee  is  in  addition 
to  other  sanctions  which  may  be 
imposed  for  late  filing.  See  §  2634.701  of 
this  subpart. 

(e)  Confidential  filers.  The  late  filing 
fee  does  not  apply  to  confidential  filers. 
Late  filing  of  confidential  reports  will  be 
handled  administratively  under 

§  2634.701(d)  of  this  subpart. 

Subpart  H  — Ethics  Agrpeme'^'<: 

§2634.801    Scope. 

This  subpart  applies  to  ethics 
agreements  made  by  any  reporting 
individual  under  either  subpart  B  or  I  of 
this  part,  to  resolve  potential  or  actual 
conflicts  of  interest. 

"  ?f-34  9C,:'    Pfqjirements. 

laj  times  agreement  defined.  The 
term  ethics  agreement  shall  include,  for 
the  purposes  of  this  subpart,  any  oral  or 
written  promise  by  a  reporting 
individual  to  undertake  specific  actions 
in  order  to  alleviate  an  actual  or 
apparent  conflict  of  interest,  such  as: 

(1)  Preparation  of  a  written  instrument 
for  recusing  (disqualifying)  the 
individual  from  one  or  more  particular 
matters  or  categories  of  official  action; 

(2)  Divestiture  of  a  financial  interest; 

(3)  Resignation  from  a  position  with  a 
non-Federal  business  or  other  entity; 

(4)  Procurement  of  a  waiver  pursuant 
to  18  U.S.C.  208(b)(1)  or  (b)(3):  or 

(5)  Establishment  of  a  qualified  blind 
or  diversified  trust  under  the  Act  and 
subpart  D  of  this  pari. 

(b)  Time  limit.  The  ethics  agreement 
shall  specify  that  the  individual  must 
complete  the  action  which  he  or  she  has 
agreed  to  undertake  within  a  period  not 
to  exceed  three  months  from  (he  dale  of 
the  agreement  (or  of  Senate 
confirmation,  if  applicable)  Exceptions 
to  the  three-monlh  deadline  can  be 
made  in  cases  of  unusual  hardship,  as 
determined  by  ihe  Office  of  Covernmenl 
Ethics,  for  those  ethics  agreements 
which  are  submitted  lu  il  (see  §  2634.803 
(a),  (b),  or  (c)  of  this  subpart),  or  by  Ihe 
designated  agency  ethics  official  for  all 
other  ethics  agreements 

Example.  An  cfncial  ol  \\\e  AfiC  Airrrafl 
Company  is  nommHipd  to  n  IVpHrimeni  of 
Defense  posilion  rpquiring  ihp  fldvirp  and 
consent  of  Ihe  Senile  Ar  h  rondiiiiin  n( 
assuming  the  posilnm.  Ihp  individual  hat 
agreed  lo  divesi  himsell  ol  his  ABC  Aircr.-ifi 
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stock  which  he  recently  acquired  while  he 
was  an  officer  with  the  company.  However, 
the  Securities  and  Exchange  Commission 
prohibits  officers  of  public  corporations  from 
deriving  a  profit  from  the  sale  of  stock  in  the 
corporation  in  which  they  hold  office  within 
six  months  of  acquiring  the  stock,  and  direCT 
that  any  such  profit  must  be  returned  to  the 
issuing  corporation  or  Its  stock  holders.  Since 
meeting  the  usual  three-month  time  limit 
specified  in  this  subpart  for  satisfying  an 
ethics  agreement  might  entail  losing  any 
profit  that  could  be  realized  on  the  sale  of 
this  stock,  the  nominee  requests  that  the  limit 
be  extended  beyond  the  six-month  period 
imposed  by  the  Commission.  Written 
approval  would  have  to  be  obtained  from  the 
Office  of  Government  Ethics  to  extend  the 
customary  three-month  period. 

§  2634.803    Notification  of  ettiics 
agreements. 

(a)  Nominees  to  positions  requiring 
the  advice  and  consent  of  the  senate.  (1) 
In  the  case  of  a  nominee  referred  to  in 

§  2634.201(c).  the  designated  agency 
ethics  official  shall  include  with  the 
report  submitted  to  the  Office  of 
Government  Ethics  any  ethics 
agreement  which  the  nominee  has  made. 

(2)  A  designated  agency  ethics  official 
shall  immediately  notify  the  Office  of 
Government  Ethics  of  any  ethics 
agreement  of  a  nominee  which  is  made 
or  becomes  known  to  the  designated 
agency  ethics  official  after  the 
submission  of  the  nominee's  report  to 
the  Office  of  Government  Ethics.  This 
requirement  includes  an  ethics 
agreement  made  between  a  nominee 
and  the  Senate  confirmation  committee. 
The  nominee  shall  immediately  report  to 
the  designated  agency  ethics  official  any 
ethics  agreement  made  with  the 
committee. 

(3)  The  Office  of  Government  Ethics 
shall  immediately  apprise  the 
designated  agency  ethics  official  and  the 
Senate  confirmation  committee  of  any 
ethics  agreements  made  directly 
between  the  nominee  and  the  Office  of 
Govenunent  Ethics. 

(b)  Incumbents  in  positions  requiring 
the  advice  and  consent  of  the  Senate.  In 
the  case  of  a  position  which  required  the 
advice  and  consent  of  the  Senate,  the 
designated  agency  ethics  official  shall 
keep  the  Office  of  Government  Ethics 
apprised  of  any  ethics  agreements  which 
the  incumbent  makes,  or  which  become 
known  to  the  designated  agency  ethics 
official  during  the  incument's  term  in  his 
position. 

(c)  Designated  agency  ethics  officials 
not  holding  advice-and-consent 
positions,  and  employees  of  the  Offices 
referred  to  in  §  2634.602(c)(l)(v).  A 
designated  agency  ethics  official  who 
has  entered  into  a  ethics  agreement,  and 
who  is  neither  a  nominee  to,  nor  an 
incumbent  in.  a  position  which  requires 


the  advice  and  consent  of  the  Senate,  as 
well  as  each  employee  of  the  Executive 
Office  of  the  President  or  the  Office  of 
the  Vice  President  who  is  referred  to  in 
S  2634.602(c)(l)(v),  shall  include  with  his 
initial  financial  disclosure  report 
submitted  to  the  Office  of  Government 
Ethics  any  ethics  agreement  undertaken 
by  such  official  or  employee.  He  shall 
also  apprise  the  Office  of  Government 
Ethics  promptly  of  any  subsequent 
ethics  agreement. 

(d)  Other  reporting  individuals.  Other 
reporting  individuals  desiring  to  enter 
into  ethics  agreement  may  do  so  with 
the  designated  agency  ethics  official  for 
the  employee's  agency.  Where  an  ethics 
agreement  has  been  made  with  someone 
other  than  the  designated  agency  ethics 
official,  the  officer  or  employee  involved 
shall  promptly  apprise  the  designated 
agency  ethics  official  of  the  agreement. 

§  2634.804    Evidence  of  compliance. 

(a)  Requisite  evidence  of  action  taken. 
(1)  For  ethics  agreements  of  nominees  to 
positions  requiring  the  advice  and 
consent  of  the  Senate,  evidence  of  any 
action  taken  to  comply  with  the  terms  of 
such  ethics  agreements  shall  be 
submitted  by  the  designated  agency 
ethics  official,  upon  receipt  of  the 
evidence,  to  the  Office  of  Government 
Ethics  and  to  the  Senate  confirmation 
committee. 

(2)  For  ethics  agreements  of 
incumbents  in  positions  which  required 
the  advice  and  consent  of  the  Senate, 
evidence  of  any  action  taken  to  comply 
with  the  terms  of  such  ethics  agreements 
shall  be  submitted  promptly  by  the 
designated  agency  ethics  official  to  the 
Office  of  Government  Ethics.  A 
designated  agency  ethics  official  or  an 
employee  referred  to  in  §  2634.803(c)  of 
this  subpart  who  is  neither  a  nominee  to, 
nor  an  incumbent  in,  an  advice-and- 
consent  position,  must  also  promptly 
send  evidence  of  any  action  taken  to 
comply  with  the  terms  of  an  ethics 
agreement  to  the  Office  of  Government 
Ethics. 

(3)  In  the  case  of  all  other  reporting 
individuals,  evidence  of  any  action 
taken  to  comply  with  the  terms  of  an 
ethics  agreement  must  be  sent  promptly 
to  the  designated  agency  ethics  official. 

(b)  The  following  materials  and  any 
other  appropriate  information  constitute 
evidence  of  the  action  taken: 

(1)  Recusal  A  copy  of  any  recusal 
instrument  listing  and  describing  the 
specific  matters  or  subjects  to  which  the 
recusal  applies,  a  statement  of  the 
method  by  which  the  agency  will 
enforce  the  recusal,  and  a  list  of  the 
positions  of  those  agency  employees 
involved  in  the  enforcement  (i.e.,  the 


individual's  immediate  subordinates  and 
supervisors). 

Example.  A  new  employee  of  a  Federal 
safety  board  owns  stock  in  Nationwide 
Airlines.  She  has  entered  into  an  ethics 
agreement  to  recuse  herself  from 
participating  in  any  accident  investigations 
involving  that  company's  aircraft  until  such 
time  as  she  can  complete  a  divestiture  of  the 
asset.  She  must  give  a  copy  of  the  recusal 
instrument  to  her  immediate  subordinates 
and  supervisors,  and  to  the  designated 
agency  ethics  official.  The  employee  has  also 
agreed  to  recuse  herself  from  any  particular 
matter  (as  that  term  is  used  in  18  LJ.S.C.  208) 
that  might  arise  with  respect  to  any  of  her 
present  or  future  holdings.  There  is  no 
requirement  to  execute  a  recusal  instrument 
for  this  type  of  general  recusal,  because  it  is 
simply  a  promise  to  abide  by  the  terms  of  the 
statute. 

(2)  Divestiture  or  resignation.  Written 
notification  that  the  divestiture  or 
resignation  has  occurred. 

(3)  Waivers.  A  copy  of  any  waivers 
issued  pursuant  to  18  U.S.C.  208(b)(1)  or 
(b)(3)  and  signed  by  the  appropriate 
supervisory  official. 

(4)  Blind  or  diversified  trusts. 
Information  required  by  subpart  D  of 
this  part  to  be  submitted  to  the  Office  of 
Government  Ethics  for  its  certification  of 
any  qualified  trjst  instrument.  If  the 
Office  of  Government  Ethics  does  net 
certify  the  trust,  the  designated  agency 
ethics  official  and,  as  appropriate,  the 
Senate  confirmation  committee  should 
be  informed  immediately. 

§2634.805     Retertton 

Records  of  ethics  agreements  and 
actions  described  in  this  subpart  shall 
be  maintained  with  the  individual's 
financial  disclosure  report  at  the  agency  . 
and  additionally,  in  the  case  of  filers 
described  in  paragraphs  (a),  (b),  and  (c) 
of  §  2634.803  of  this  subpart,  at  the 
Office  of  Government  Ethics. 

Subpart  i — Confidential  Financial 
Disclosure  Reports 

5  2634  901     Policies  of  confidential 
financial  disclosure  reporting. 

(a)  The  confidential  financial 
reporting  system  set  forth  in  this  subpart 
is  designed  to  complement  the  public 
reporting  system  established  by  title  I  of 
the  Act.  High-level  officials  in  the 
executive  branch  are  required  to  report 
certain  financial  interests  publicly  to 
ensure  that  every  citizen  can  have 
confidence  in  the  integrity  of  the  Federal 
Government.  It  is  equally  important  in 
order  to  guarantee  the  efficient  and 
honest  operation  of  the  Government  that 
other,  less  senior,  executive  branch 
employees,  whose  Government  duties 
involve  the  exercise  of  significant 
discretion  in  certain  sensitive  areas, 
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report  their  financial  interests  and 
outside  business  activities  to  their 
employing  agencies,  to  facilitate  the 
review  of  possible  conflicts  of  interest. 
These  reports  assist  an  agency  in 
administering  its  ethics  program  and 
counseling  its  employees.  Such  reports 
are  filed  on  a  confidential  basis. 

(b)  The  confidential  reporting  system 
seeks  from  employees  only  that 
information  which  is  relevant  to  the 
administration  and  application  of 
crim.inal  conflict  of  interest  laws, 
administrative  standards  of  conduct, 
Bnd  agency-specific  statutory  and 
program-related  restrictions.  The  basic 
content  of  the  reports  required  by 

§  2634.907  of  this  subpart  reflects  that 
certain,  information  is  generally  relevant 
to  all  agencies.  However,  depending 
upon  an  agency's  authorized  activifies 
and  any  special  or  unique 
circumstances,  additional  information 
may  be  necessary.  In  these  situations, 
and  subject  to  the  prior  written  approval 
of  the  Director  of  the  Office  of 
Government  Ethics,  agencies  may 
formulate  supplemental  reporting 
requirements  by  following  the 
procedures  of  §§  2834.103  and 
2634.601(b). 

(c)  This  subpart  also  allows  an  agency 
to  request,  on  a  confidential  basis, 
additional  information  from  persons 
who  are  already  subject  to  the  public 
reporting  requirements  of  this  part.  The 
public  reporting  requirements  of  the  Act 
address  Governmentwide  concerns.  The 
reporting  requirements  of  this  subpart 
allow  agencies  to  confront  special  or 
unique  agency  concerns.  If  those 
concerns  prompt  an  agency  to  seek  more 
extensive  reporting  from  employees  who 
file  public  reports,  it  may  proceed  on  a 
confidential,  nonpublic  basis,  with  prior 
written  approval  from  the  Director  of  the 
Office  of  Government  Ethics,  under  the 
procedures  of  §§  2634.103  and 
2634.601(b]. 

(d)  The  reports  filed  pursuant  to  this 
subpart  are  specifically  characterized  as 
"confidential,"  and  are  required  to  be 
withheld  from  the  public,  pursuant  to 
section  107(a)  of  the  Act.  Section  107(a) 
leaves  no  discretion  on  this  issue  with 
the  agencies.  See  also  §  2634.604. 
Further,  Executive  Order  12674  as 
modified  by  Executive  Order  12731 
provides,  in  section  201(d),  for  a  system 
of  nonpublic  (confidential)  executive 
branch  financial  disclosure  to 
complement  the  Act's  system  of  public 
disclosure.  The  confidential  reports 
provided  for  by  this  subpart  contain 
sensitive  commercial  and  financial 
information,  as  well  as  personal 
privacy-protected  information.  These 
reports  and  the  information  which  they 


contain  are.  accordingly,  exempt  from 
being  released  to  the  public  under 
exemptions  3  (A)  and  (B),  4,  and  6  of  the 
Freedom  of  Information  Act  (FOLA),  5 
U.S.C.  552(b)(3)  (A)  and  (B),  {b)(4),  and 
(b)(6).  Additional  FOIA  exemptions  may 
apply  to  particular  reports  or  portions  of 
reports.  Agency  personnel  shall  not 
publicly  release  the  reports  or  the 
information  which  these  reports  contain, 
except  pursuant  to  an  order  issued  by  a 
Federal  court,  or  as  otherwise  provided 
under  applicable  provisions  of  the 
Privacy  Act  (5  U.S.C.  552a),  and  in  the 
OGE/GOVT-2  Governmentwide 
executive  branch  Privacy  Act  system  of 
records,  as  well  as  any  applicable 
agency  records  system.  If  an  agency 
statute  requires  the  public  reporting  of 
certain  information  and,  for  purposes  of 
convenience,  an  agency  chooses  to 
collect  that  information  on  the 
confidential  report  form  filed  under  this 
subpart,  only  the  special  statutory 
information  may  be  released  to  the 
public,  pursuant  to  the  terms  of  the 
statute  under  which  it  was  collected. 

(e)  Executive  branch  agencies  hire  or 
use  the  paid  and  unpaid  services  of 
many  individuals  on  an  advisory  or 
other  less  than  full-time  basis  as  special 
Government  employees.  These 
employees  may  include  experts  and 
consultants  to  the  Government,  as  well 
as  members  of  Government  advisory 
committees.  It  is  important  for  those 
agencies  that  utilize  such  services,  and 
for  the  individuals  who  provide  the 
services,  to  anticipate  and  avoid  real  or 
apparent  confiicts  of  interest.  The 
confidential  financial  disclosure  system 
promotes  that  goal,  with  special 
Government  employees  among  those 
required  to  file  confidential  reports. 

(f)  For  additional  policies  and 
definitions  of  terms  applicable  to  both 
the  public  and  confidential  reporting 
systems,  see  §§  2634.104  and  2634.105. 

§  2634.902     Transition  to  the  new 
confidential  financial  disclosure  reporling 
system. 

(a)  The  new  confidential  financial 
disclosure  reporting  system  for 
executive  branch  departments  and 
agencies  established  by  this  subpart  will 
become  effective  on  October  5, 1992. 
Until  this  subpart  becomes  effective, 
each  executive  agency  shall  continue  to 
comply  with  its  current  regulations 
governing  confidential  statements 
regarding  employment  and  financial 
interests,  as  promulgated  under  prior 
Executive  Order  11222.  and  5  CFR  part 
735,  §  735,106  and  subpart  D,  and  as 
preserved  by  the  savings  clause  of 
section  502(a)  of  Executive  Order  12674 
iis  modified  by  Executive  Order  12731. 


(b)  To  the  extent  feasible,  agencies 
should  strive  to  eliminate  overlaps 
between,  or  gaps  in,  reporting  periods  as 
the  transition  to  the  new  confidential 
reporting  system  takes  place.  However, 
the  reporting  periods  prescribed  under 
the  new  system,  once  effective,  must  be 
followed. 

(c)  Once  effective,  this  new  subpart 
and  any  other  portions  of  this  part 
applicable  to  confidential  reports  will 
supersede  5  CFR  735.106,  all  of  subpart 
D  of  part  735  of  5  CFR.  and  any 
implementing  agency  regulations 
thereunder.  See  also  §§2634.103  and 
2634.601  and  §  2634.901  of  this  subpart 
concerning  requests  for  new  special 
supplemental  agency  regulations  and 
forms,  where  necessary. 

(d)  As  required  by  applicable  law  and 
Executive  order,  the  confidential 
statements  regarding  employment  and 
financial  interests  which  were  collected 
and  retained  under  existing  confidential 
financial  disclosure  reporting  systems 
shall  continue  to  be  held  in  confidence. 
See  section  107(a)(2)  of  the  Act,  as 
effective  January  1, 1991  (as  well  as 
former  section  207(a)(2)  thereof,  which 
was  effective  through  December  31. 
1990),  section  502(b)  of  Executive  Order 
12674  as  modified  by  Executive  Order 
12731  (and  the  prior  ethics  Executive 
Orders  11222  and  12565),  and 

§  2634.901(d)  of  this  subpart. 

f;  2634  903     General  requirements,  filing 
dates,  and  extensions. 

(a)  Incumbents.  A  confidential  filer 
who  holds  a  position  or  office  described 
in  §  2634.904  of  this  subpart  and  who 
performs  the  duties  of  that  position  or 
office  for  a  period  in  excess  of  60  days 
during  the  twelve-month  period  ending 
September  30  (including  more  than  60 
days  in  an  acting  capacity)  shall  file  a 
confidential  report  containing  the 
information  prescribed  in  §§  2634.907 
and  2634.908  of  this  subpart  on  or  before 
October  31  immediately  following  that 
period.  For  confidential  filers  under 

§  2634.904(c)  of  this  subpart,  consult 
agency  supplemental  regulations. 

(b)  New  entrants.  (1)  Not  later  than  30 
days  after  assuming  a  new  position  or 
office  described  in  §  2634.904  of  this 
subpart  (which  also  encompasses  the 
reappointment  or  redesignation  of  a 
special  Government  employee,  including 
one  who  is  serving  on  an  advisory 
committee),  a  confidential  filer  shall  file 
a  confidential  report  containing  the 
information  prescribed  in  §§  2634.907 
and  2634.908  of  this  subpart.  For 
confidential  filers  under  §  2634.904(c)  of 
this  subpart,  consult  agency 
supplemental  regulations. 
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(2)  However,  no  report  shall  be 
required  if  the  individual; 

(i)  Has.  within  30  days  prior  to 
assuming  his  position,  left  another 
position  or  office  referred  to  in 
§  2634.904  of  this  subpart  or  in 
§  2634.202,  and  has  previously  satisfied 
the  reporting  requirements  applicable  to 
that  former  position,  but  a  copy  of  the 
report  filed  by  the  individual  while  in 
that  position  should  be  made  available 
to  the  appointing  agency,  and  the 
individual  must  comply  with  any  agency 
requirement  for  a  supplementary  report 
for  the  new  position; 

(ii)  Has  already  filed  such  a  report  in 
connection  with  consideration  for 
appointment  to  the  position.  The  agency 
may  request  that  the  individual  update 
such  a  report  if  more  than  six  months 
has  expired  since  it  was  filed. 

(3)  Notwithstanding  the  filing  deadline 
prescribed  in  paragraph  (b)(1)  of  this 
section,  agencies  may  at  their  discretion, 
require  that  prospective  entrants  into 
positions  described  in  §  2634.904  of  this 
subpart  file  their  new  entrant 
confidential  financial  disclosure  reports 
prior  to  serving  in  such  positions,  to 
insure  that  there  are  no  insurmountable 
ethics  concerns.  Additionally,  a  special 
Government  employee  who  has  been 
appointed  to  serve  on  an  advisory 
committee  shall  file  the  required  report 
before  any  advice  is  rendered  by  the 
employee  to  the  agency,  or  in  no  event, 
later  than  the  first  committee  meeting. 

(c)  Advisory  committee  definition.  For 
purposes  of  this  subpart,  the  term 
advisory  committee  shall  have  the 
meaning  given  to  that  term  under  section 
3  of  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  app).  Specifically,  it  means  any 
committee,  board,  commission,  council. 
Conference,  panel,  task  force,  or  other 
similar  group  which  is  established  by 
statute  or  reorganization  plan,  or 
established  or  utilized  by  the  President 
or  one  or  more  agencies,  in  the  interest 
of  obtaining  advice  or  recommendations 
for  the  President  or  one  or  more 
agencies  or  officers  of  the  Federal 
Government.  Such  term  includes  any 
subcommittee  or  other  subgroup  of  any 
advisory  committee,  but  does  not 
include  the  Advisory  Commission  on 
Intergovernmental  Relations,  the 
Commission  on  Government 
Procurement,  or  any  committee 
composed  wholly  of  full-time  officers  or 
employees  of  the  Federal  Government. 

(d)  Extensions.  The  agency  reviewing 
official  may.  for  good  cause  shown, 
grant  to  any  employee  or  class  of 
employees  a  filing  extension  or  several 
extensions  totaling  not  more  than  90 
days. 


§  2634  904     CcnfideatJaJ  filer  defined 
The  term  confidential  filer  includes: 
(a)  Each  officer  or  employee  in  the 
executive  branch  whose  position  is 
classified  at  GS-15  or  below  of  the 
General  Schedule  prescribed  by  5  U.S.C. 
5332,  or  the  rate  of  basic  pay  for  which 
is  fixed,  other  than  under  the  General 
Schedule,  at  a  rate  which  is  less  than 
120%  of  the  minimum  rate  of  basic  pay 
for  GS-15  of  the  General  Schedule;  each 
officer  or  employee  of  the  United  States 
Postal  Service  or  Postal  Rate 
Commission  whose  basic  rate  of  pay  is 
less  than  120%  of  the  minimum  rate  of 
basic  pay  for  GS-15  of  the  General 
Schedule;  each  member  of  a  uniformed 
service  whose  pay  grade  is  less  than  O- 
7  under  37  U.S.C.  201;  and  each  officer 
or  employee  in  any  other  position 
determined  by  the  designated  agency 
ethics  official  to  be  of  equal 
classification:  if: 

(1)  The  agency  concludes  that  the 
duties  and  responsibilities  of  the 
employee's  position  require  that 
employee  to  participate  personally  and 
substantially  through  decision  or  the 
exercise  of  significant  judgment,  in 
taking  a  Government  action  regarding: 

(i)  Contracting  or  procurement; 

(ii)  Administering  or  monitoring 
grants,  subsidies,  licenses,  or  other 
federally  conferred  financial  or 
operational  benefits; 

(iii)  Regulating  or  auditing  any  non- 
Federal  entity;  or 

(iv)  Other  activities  in  which  the  final 
decision  or  action  will  have  a  direct  and 
substantial  economic  effect  on  the 
interests  of  any  non-Federal  entity;  or 

(2)  The  agency  concludes  that  the 
duties  and  responsibilities  of  the 
employee's  position  require  the 
employee  to  file  such  a  report  to  avoid 
involvement  in  a  real  or  apparent 
conflict  of  interest,  and  to  carry  out  the 
purposes  behind  any  statute.  Executive 
order,  rule,  or  regulation  applicable  to  or 
administered  by  that  employee. 
Positions  which  might  be  subject  to  a 
reporting  requirement  under  this 
subparagraph  include  those  with  duties 
which  involve  investigating  or 
prosecuting  violations  of  criminal  or 
civil  law. 

Example  1.  A  contracting  officer  drafts  the 
requests  for  proposals  for  data  processing 
equipment  of  significant  value  which  is  to  be 
purchased  by  his  agency.  He  works  with 
substantial  independence  of  action.  The 
contracting  officer  should  be  required  to  file  a 
confidential  financial  disclosure  report. 

Example  2.  An  agency  environmental 
engineer  inspects  a  manufacturing  plant  to 
ascertain  whether  the  plant  complies  with  a 
permit  to  release  a  certain  effluent  into  a 
nearby  stream.  Any  violation  of  the  permit 
standards  may  result  in  civil  penalties  for  the 


plant,  and  in  criminal  penalties  for  the  plant's 
management  based  upon  any  action  which 
they  took  to  create  the  violation.  If  the 
agency  engineer  determinps  that  the  plant 
does  not  meet  the  permit  requirements,  he 
can  require  the  plant  to  terminate  release  of 
the  effluent  until  the  plant  satisfies  the  permit 
standards.  Because  the  engineer  exercises 
substantidl  discretion  in  regulating  the  plant's 
activities,  and  because  his  final  decisions  will 
have  a  substantial  economic  effect  on  the 
plant's  interests,  the  engineer  should  be 
required  to  file  a  confidential  financial 
disclosure  report 

(b)  Unless  required  to  file  public 
financial  disclosure  reports  by  subpart  B 
of  this  part,  all  executive  branch  special 
Government  employees  as  defined  in  18 
U.S.C  202(a)  and  §  2634.105(s),  including 
those  who  serve  on  advisory 
committees.  The  term  special 
Government  employees  does  not  include 
an  advisory  committee  member  who 
serves  only  as  a  representative  of  an 
industry  of  other  outside  entity  or  who  is 
already  a  Federal  employee. 

Example  1.  A  consultant  to  an  agency 
periodically  advises  the  agency  regarding 
important  foreign  policy  matters.  The 
consultant  must  file  a  confidential  report  if  he 
is  retained  as  a  special  Government 
employee  and  not  an  independent  contractor. 

Example  Z  An  advisory  committee  member 
(who  is  not  a  private  group  representative) 
attends  four  committee  meetings  every  year 
to  provide  advice  to  an  agency  about 
pharmaceutical  matters.  No  compensation  is 
received  by  the  committee  member,  other 
than  travel  expenses.  The  advisory 
committee  member  must  file  a  confidential 
disclosure  report,  since  she  is  a  special 
Government  employee. 

(c)  Each  public  filer  referred  to  in 

§  2634.202  on  public  disclosure  who  is 

required  by  agency  regulations  issued  in 
accordance  with  §  2634.907(b)  of  this 
subpart  to  file  a  supplemental 
confidential  financial  disclosure  report 
which  contains  information  that  is  more 
extensive  than  the  information  required 
in  the  reporting  individual's  public 
financial  disclosure  report  under  this 
part. 

(d)  Any  employee  who. 
notwithstanding  his  exclusion  from  the 
public  financial  reporting  requirements 
of  this  part  by  virtue  of  a  determination 
under  §  2634.203,  is  covered  by  the 
criteria  of  paragraph  (a)  of  this  section. 

§  2634.905    Exclusions  from  filing 
requirements. 

Any  individual  or  class  of  individuals, 
including  special  Government 
employees,  described  in  §  2634.904  of 
this  subpart,  may  be  excluded  from  all 
or  a  portion  of  the  confidential  reporting 
requirements  of  this  subpart,  when  the 
agency  head  or  designee  determines 
that: 
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(a)  The  duties  of  a  position  make 
remote  the  possibility  that  the 
incumbent  will  be  involved  in  a  real  or 
apparent  conflict  of  interest; 

(b)  The  duties  of  a  position  involve 
such  a  low  level  of  responsibility  that 
the  submission  of  a  confidential 
financial  disclosure  report  is 
unnecessary  because  of: 

(1)  The  substantial  degree  of 
supervision  and  review  over  the 
position;  or 

(2)  The  inconsequential  effect  of  any 
potential  conflict  on  the  integrity  of  the 
Government;  or 

(c)  The  use  of  an  alternative 
procedure  approved  in  writing  by  the 
Office  of  Government  Ethics  is  adequate 
to  prevent  possible  conflicts  of  interest. 

Example  1.  An  agency  special  Government 
employee  who  is  a  draftsman  prepares  the 
drawings  to  be  used  by  an  agency  in 
soliciting  bids  for  construction  work  on  a 
bridge.  Because  he  is  not  involved  in  the 
contracting  process  associated  with  the 
construction,  the  likelihood  that  his  actions 
will  create  a  conflict  of  interest  is  remote. 
The  draftsman  need  not  be  required  by  the 
agency  to  file  a  confidential  financial 
disclosure  report. 

Example  2.  An  investigator  is  principally 
assigned  as  the  field  agent  to  investigate 
alleged  violations  of  conflict  of  interest  laws. 
The  investigator  works  under  the  direct 
supervision  of  an  agent-in-charge.  The  agent- 
in-charge  reviews  all  of  the  investigator's 
work  product  and  then  uses  those  materials 
to  prepare  the  agency's  report  which  is 
submitted  under  his  own  name.  The  agency 
may  decide  not  to  require  the  investigator  to 
file  a  confidential  disclosure  report. 

Example  3.  A  nonsupervisory  auditor  at  an 
agency  is  regularly  assigned  to  cases 
involving  possible  loan  improprieties  hy 
financial  institutions.  Prior  to  undertaking 
each  enforcement  review,  the  auditor  reviews 
the  file  to  determine  if  she,  her  spouse  minor 
or  dependent  child,  or  any  general  partner, 
organization  in  which  she  serves  as  an 
officer,  director,  trustee,  employee,  or  general 
partner,  or  organization  with  which  she  is 
negotiating  or  has  an  agreement  or  an 
arrangement  for  future  employment,  or  a 
close  friend  or  relative  is  a  subject  of  the 
investigation,  or  will  be  in  any  way  affected 
by  the  investigation.  Once  she  determines 
that  there  is  no  such  relationship,  she  signs 
and  dates  a  certification  which  verifies  that 
she  has  reviewed  the  file  and  has  determined 
that  no  conflict  of  interest  exists.  She  then 
files  the  certification  with  the  head  of  her 
auditing  division  at  the  agency.  On  the  other 
hand,  if  she  cannot  execute  the  certification, 
she  informs  the  head  of  her  auditing  division. 
In  response,  the  division  will  either  reassign 
the  case  or  review  the  conflicting  interest  to 
determine  whether  a  waiver  would  be 
appropriate.  This  alternate  procedure,  if 
approved  by  the  Office  of  Government  Ethics 
in  writing,  will  suffice  for  a  conflict  of  interest 
review.  Therefore,  the  agency  may  exclude 
the  auditor  from  filing  a  confidential 
disclosure  report  under  this  subpart. 


Review  of  confidential  tiler 


§  2634  906 
status. 

i  he  Head  of  each  agency,  or  an  officer 
designated  by  the  head  of  the  agency  for 
that  purpose,  shall  review  any  complaint 
by  an  individual  that  his  position  has 
been  improperly  determined  by  the 
agency  to  be  one  which  requires  the 
submission  of  a  confidential  financial 
disclosure  report  pursuant  to  this 
subpart,  A  decision  by  the  agency  head 
or  designee  regarding  the  complaint 
shall  be  final. 

§  2634.907    Report  contents. 

(a)  Other  than  the  reports  of 
confidential  filers  described  in 

§  2534.904(c),  each  confidential  financial 
disclosure  report  filed  pursuant  to 
§  2634.903  of  this  subpart  shall  include 
on  the  standard  form  prescribed  by  the 
Office  of  Government  Ethics  (see 
§  2634.601  of  subpart  F  of  this  part)  and 
in  accordance  with  instructions  issued 
by  the  Office,  a  full  and  complete 
statement  of  information  required  to  be 
reported  according  to  the  provisions  of 
subpart  C  of  this  part,  (except  for  those 
provisions  in  subpart  C  requiring  the 
reporting  of  the  amounts  or  values  of 
any  item),  with  respect  to  the  following: 

(1)  Interests  in  property.  All  the 
interests  in  property  specified  by 
§  2634.301; 

(2)  Income.  All  the  income  items 
specified  by  §  2634.302; 

(3)  Gifts  and  reimbursements.  All  gifts 
and  reimbursements  specified  by 

§  2634.304  (except  that  new  entrants,  as 
described  in  §  2634.903(b)  of  this 
subpart,  need  not  report  any  information 
on  gifts  and  reimbursements); 

(4)  Lia'bilities.  All  liabilities  specified 
by  §  2634.305; 

(5)  Agreements  and  arrangements.  All 
agreements  and  arrangements  specified 
by  §  2634.306;  and 

(6)  Outside  positions.  All  outside 
positions  specified  by  §  2634.307. 

(b)  For  reports  of  confidential  filers 
described  in  §  2634.904(c)  of  this 
subpart,  each  supplemental  confidential 
financial  disclosure  report  shall  include 
only  the  supplemental  information: 

(1)  Which  is  more  extensive  than  that 
required  in  the  reporting  individual's 
public  financial  disclosure  report  under 
this  part;  and 

(2)  Which  has  been  approved  by  the 
Office  of  Government  Ethics  for 
collection  by  the  agency  concerned,  as 
set  forth  in  supplemental  agency 
regulations  and  forms,  issued  under 
§§  2634.103  and  2634.601(b)  (see 

§  2634.901  (b)  and  (c)  of  this  subpart). 

§  2634. 908     Reporting  periods. 

(a)  Incumbents.  Each  confidential 
financial  disclosure  report  filed  under 


§  2634.903(a)  of  this  subpart  shall 
include  on  the  standard  form  prescribed 
by  the  Office  of  Government  Ethics  and 
in  accordance  with  instructions  issued 
by  the  Office,  a  full  and  complete 
statement  of  the  information  required  to 
be  reported  according  to  the  provisions 
of  this  subpart  for  the  preceding  twelve 
months  ending  September  30,  or  for  any 
portion  of  that  period  not  covered  by  a 
previous  confidential  or  public  financial 
disclosure  report  filed  under  this  part, 
(b)  New  entrants.  Each  confidential 
financial  disclosure  report  filed  under 
S  2634.903(b)  of  this  subpart  shall 
include,  on  the  standard  form  prescribed 
by  the  Office  of  Government  Ethics  and 
in  accordance  with  instructions  issued 
by  the  Office,  a  full  and  complete 
statement  of  the  information  required  to 
be  reported  according  to  the  provisions 
of  this  subpart  for  the  preceding  twelve 
months  from  the  date  of  filing. 

§  2634.909    Procedures  pf^nai'iet  and 
ethics  agreements 

(a)  The  provisions  of  subpart  F  of  this 
part  govern  the  filing  procedures  and 
forms  for,  and  the  custody  and  review 
of,  confidential  disclosure  reports  filed 
under  this  subpart. 

(b)  For  penalties  and  remedial  action 
which  apply  in  the  event  that  the 
reporting  individual  fails  to  file,  falsifies 
information,  or  files  late  with  respect  to 
confidential  financial  disclosure  reports, 
see  subpart  G  of  this  part. 

(c)  Subpart  H  of  this  part  on  ethics 
agreements  applies  to  both  the  public 
and  confidential  reporting  systems 
under  this  part. 


Appendix  A  to  Part  2fcj4 -Certificate 

of  Independence 

The  Certificate  of  Independence  required 
by  I  2634.406(b)  shall  be  executed  as  follows: 

CerUncate  of  Independence 

With  respect  to  the  trust  of  . 


(Settlor),  which  has  been  submitted  to  the 
Office  of  Government  Ethics  for  certification 
pursuant  to  the  Ethics  in  Government  Act  of 
1978  (Pub.  L  95-521,  as  amended),  the 

undersigned  proposed  [Trustee]  [ | 

of  such  trust  is  a  financial  institution  which  is 
eligible  to  serve  in  such  fiduciary  capacity  in 
accordance  with  section  102(f)(3)(A)  of  such 
Act: 
FIRST:  The  undersigned  is  (check  one)— 
(    )  a  bank,  as  defined  in  12  U.S.C. 
1841(c),  or 

(    )  an  investment  adviser,  as  defined  in  15 
U.S.C.  80b-2(a)(ll), 

not  more  than  10  percent  of  which  is  owned 
or  controlled  by  a  single  individual. 
SECOND:  The  undersigned— 
(1)  Is  independent  of  and  unassocialed 
with  any  interested  party  so  that  the 
undersigned  cannot  be  controlled  or 
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influenced  in  the  adn:iinistration  of  the  trust 
by  any  interested  party;  and 

(2)  is  not  and  has  not  been  affiliated  with 
any  interested  parly,  and  is  not  a  partner  of. 
or  involved  in  any  joint  venture  or  other 
investnfient  or  business  with  any  interested 
party. 

THIRD:  Any  director,  officer,  or  employee 
of  the  undersigned — 

(1)  Is  independent  of  and  unassociated 
with  any  interested  party  so  that  such 
director,  officer,  or  employee  cannot  be 
controlled  or  influenced  in  the  administration 
of  the  trust  by  any  interested  party; 

(2)  Is  not  and  has  not  been  employed  by 
any  interested  party,  nor  a  director,  officer,  or 
employee  of  any  organization  affiliated  with 
any  interested  party,  and  is  not  and  has  not 
been  a  partner  of  or  involved  in  any  joint 
venture  or  other  investment  or  business  with. 
any  interested  party:  and 

(3)  Is  not  a  relative  of  any  interested  party. 
FOURTH:  The  undersigned  certifies  that 

the  statements  contained  herein  are  true, 
complete  and  correct  to  the  best  of  such 
undersigned's  knowledge  and  belief 

Date 

(firm) 

By:_ 

(title)- 


Approved  by- 


Director,  Office  of  Government  Ethics 

Date 

Note:  See  Appendix  C  of  this  part  for 
Privacy  Act  and  Paperwork  Reduction  Act 


Appendix  B  tc  Part  2634- 
of  Compliance 


-Ce^ 


St*? 


The  Certificate  of  Compliance  required  by 
:B34.408(b)  shall  be  executed  as  follows: 

Certificate  of  Compliance 

With  respect  to  the  qualified  blind  trust 

(qualified  diversified  trust)  of 

(Settlor),  the  undersigned,  the  approved 

[Trustee)  [ ]  of  such  trust,  pursuant  to 

5  CFR  2634.406,  has  served  in  such  fiduciary 
capacity  during  the  calendar  year  [or  for  the 

period  beginning and 

ending )  and  is  eligible  to  continue  in 

such  capacity  by  virtue  of  the  following: 

RRST:  The  undersigned  (and  any  director, 
officer,  or  employee)  has  not  knowingly  or 
negligently,  and  will  not — 


(A)  disclose  any  Information  to  an 
interested  party  with  respect  to  the  trust  that 
may  not  be  disclosed  pursuant  to  title  I  of  the 
Act.  the  implementing  regulations  (including 
5  CFR  2634.403(b)(12)(i)  for  a  quahfied  blind 
trust,  and  5  CFR  2634.404(c)(12)(i)  for  a 
qualified  diversified  trust),  or  the  trust 
instrument: 

(B)  acquire  any  holding  the  ownership  of 
which  is  prohibited  by,  or  not  in  accordance 
with,  applicable  statute,  regulation,  or  the 
terms  of  the  trust  instrument: 

(C)  solicit  advice  from  any  interested  party 
with  respect  to  such  trust,  which  solicitation 
is  prohibited  by  title  I  of  the  Act,  the 
implementing  regulations  (including  5  CFR 
2634.403(b)(12|(iii)  for  a  qualified  blind  trust 
and  5  CFR  2634  404(c)(12)(iii),  for  a  qualified 
diversified  trust),  or  the  trust  instrument: 

(D)  fail  to  file  any  document  required  by 
title  I  of  the  Act.  the  implementing  regulations 
(including  5  CFR  2634.408(b)  and  (c)),  or  the 
trust  instrument:  or 

(E)  violate  or  fail  to  comply  with  any 
provision  or  requirement  of  title  I  of  the  Act, 
the  implementing  regulations,  or  the  trust 
instrument. 

SECOND:  The  undersigned  (and  any 
director,  officer,  or  employee)  will  not 
knowingly  or  negligently  engage  in  the  above- 
mentioned  activities. 

THIRD:  The  undersigned  certifies  that  the 
statements  contained  herein  are  true, 
complete  and  correct  to  the  best  of  such 
undersigned's  knowledge  and  belief 

Date 

(firm) 

By: 

(title)- 


Note:  See  Appendix  C  of  this  part  for 
Privacy  Act  and  Paperwork  Reduction  Act 
notices. 
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C  *'■  •^a''*  ill  34- 
3.«€;.  A  and  B^ 


-Prwacy  Act 
'  Act  Notices 


Privacy  Act  Statement 

Section  102(0  of  the  Ethics  in  Government 
Act  of  197S  as  amended  (the  "Ethics  Act")  (5 
use.  App.)  and  subpart  D  of  5  CFR  part 
2634  of  the  regulations  of  the  Office  of 
Government  Ethics  (OGE)  require  the 
reporting  of  this  information  for  the 
administration  of  qualified  trusts  under  the 


Ethics  Act.  Tr,p  priiary  use  of  the 
information  on  thi.s  certificate  is  for  review 
by  Government  officials  of  OGE  and  the 
agency  of  the  Government  employee  for 
whom  the  trust  is  established  to  determine 
compliance  with  applicable  Federal  laws  and 
regulations  as  regards  qualified  trusts. 
Additional  disclosures  of  the  information  on 
this  certificate  may  be  made: 

(1)  to  any  requesting  person  in  accordance 
with  the  access  provisions  of  section  105  of 
the  Ethics  Act; 

(2)  to  a  Federal.  State  or  local  law 
enforcement  agency  if  the  disclosing  agency 
becomes  aware  of  a  violation  or  potential 
violation  of  law  or  regulation; 

(3)  to  a  court  or  party  in  a  court  or  Federal 
administrative  proceeding  if  the  Government 
is  a  party  or  in  order  to  comply  with  a 
subpoena; 

(4)  to  a  source  when  necessary  to  obtain 
information  relevant  to  a  confiict  of  interest 
issue: 

(5)  to  the  National  Archives  and  Records 
Administration  or  the  General  Services 
Administration  in  records  management 
inspections; 

(6)  to  the  Office  of  Management  and  Budget 
during  legislative  coordination  on  private 
relief  legislation;  and 

(7)  in  response  to  a  discovery  request  or  for 
the  appearance  of  a  witness  in  a  pending 
judicial  or  administrative  proceeding,  if  the 
information  is  relevant  to  the  subject  matter. 

Knowing  or  willful  falsification  of 
information  on  this  certificate  or  failure  to  file 
or  report  information  required  to  be  reported 
under  title  I  of  the  Ethics  Act  and  5  CFR  part 
2634  of  the  OGE  regulations  may  lead  to 
disqualification  as  a  trustee  or  other  fiduciary 
as  well  as  possible  disqualification  of  the 
underlying  trust  itself  Knowing  and  willful 
falsification  of  information  required  under  the 
Ethics  Act  and  the  regulations  may  also 
subject  you  to  criminal  prosecution.     . 

Public  BunJen  Information 

inis  coliection  of  information  is 
estimated  to  take  an  average  of  twenty 
minutes  per  response. 
[FR  Doc.  92-7828  Filed  4-6-92;  8:45  am) 
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DEPARTMENT  OF  HOUSING  M-iD 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Sec-eM'y  for 

Comn-iL'itv  Pla'-^'ng  and 
Deve'GD'^tr; 

24CFKPa-t-:n  ' 

.Docket  Nc   P-92-^i30.  FR-2880-1-021 
RIN25C€-i312 

Ccmr^un  •>  Ze .  e'C  "i  r.e^t  B  0C(<  Grants 
for  InJian  ^-  C3s  a"-3  A  asi-an  Native 
Villages 

agency:  Office  cf  ihe  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD.  i 

ACTION:  Interim  rule. 

summary:  This  interim  rule  amends  the 
reguldticns  governing  the  Community 
Development  Block  Grant  Program  for 
Indian  Tribes  and  Alaskan  native 
villages.  The  amendments  incorporate 
new  policies  and  procedures.  The 
Department  received  many  comments 
from  commenters  who  were  upset  that 
they  would  not  have  an  opportunity  to 
consult  with  the  field  office  on  the 
regulation  and  Notice  of  Fund 
Availability  (NOFA).  As  a  result  of 
these  comments,  HUD  has  decided  to 
issue  an  interim  rule.  The  interim  rule 
will  enable  the  Department  to  distribute 
funds  as  quickly  as  possible,  but  will 
also  enable  tribes  and  Alaskan  native 
villages  to  meet  with  representatives  of 
the  HUD  field  offices  after  one  funding 
round  to  allow  additional  suggestions 
for  modification  of  the  regulation  before 
it  is  issued  in  final  form. 
dates:  Effective  date:  June  8, 1992. 
Comment  due  date:  November  18,  1992. 

FOR  FURTHEa  INFORMATION  CONTACT: 

a;epnt;n  .M.  Rhodeside.  Assistant 
Director  for  the  Indian  Community 
Development  Block  Grant  Program, 
State  and  Small  Cities  Division,  Office 
of  Block  Grant  Assistance,  room  7184. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SE., 
Washington.  DC  20410.  (202)  708-1322. 
TDD  (202)  708-2565.  (These  are  not  toll- 
free  numbers.) 

ADDRESSES:  Interested  persons  are 
.."■.  .:ej  *j  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title. 

A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  and  copying  between  7:30 


a.m.  and  5:30  p.m.  weekdays  at  the 
above  address. 
SUPPtEMENTARY  INF0RMAT;0N: 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  and  have  been  assigned 
0MB  control  number  2506.0043. 

Background 

Section  105  of  the  Department  of 
Housing  and  Urban  Devr'opment 
Reform  Act  of  1989  (Pub.  L.  101-235) 
("Reform  Act")  as  amended  by  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  ("NAHA"),  amended  title  I 
of  the  Housing  and  Community 
Development  Act  of  1974  ("Act"),  by 
transferring  the  authority  for  making 
grants  to  Indian  Tribes  from  the  section 
1C7  discretionary  fund  to  the  allocation 
and  distribution  of  funds  provisions  of 
Section  106  of  the  Act.  Under  section 
106,  as  so  amended,  one  percent  of  the 
title  I  appropriation,  excluding  the 
amounts  appropriated  for  use  under 
section  107,  is  allocated  for  grants  to 
Indian  Tribes.  The  allocated  amount  is 
to  be  distributed  to  Indian  Tribes  on  a 
competitive  basis  in  accordance  with 
selection  criteria  "contained  in  a 
regulation  promulgated  by  the  Secretary 
after  notice  and  public  comment."  The 
Department  issued  the  proposed  rule  on 
June  21, 1991  to  comply  with  the 
requirement  for  publication  for 
comment.  The  Department  is  now 
issuing  an  interim  final  rule,  to  give  the 
public  an  additional  opportunity  to 
comment  on  the  rule  after  it  has  been  in 
effect  for  one  round  of  competition.  This 
will  allow  the  public  to  see  how  the  rule 
works  in  conjunction  with  the  Notice  of 
Fund  Availability  (NOFA). 

Section  102  of  the  Reform  Act  requires 
the  Secretary  to  publish  in  the  Federal 
Register  a  NOFA  regarding  assistance. 
In  addition  to  announcing  the 
availability  of  funds,  the  NOFA  will 
further  define  application  procedures 
and  selection  criteria.  The  NOFA  will 
replace  the  regional  rating  and  ranking 
guides  which  formerly  were  contained  in 
the  selection  criteria. 

Section  571.602— Relocation  and 

Acquisition 

Section  571.602  describes  applicable 
relocation  and  real  property  acquisition 
policies,  including  those  implementing 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970  (URA).  Under  the  government- 
wide  URA  rule  at  49  CFR  part  24.  any 
person  (family,  individual,  business, 


nonprofit  organizations,  or  farm) 
displaced  on  or  after  April  2,  1989  as  a 
direct  result  of  acquisition, 
rehabilitation  or  demolition  for  a  project 
assisted  under  this  part  is  entitled  to 
URA  relocation  assistance.  The 
acquisition  of  real  property  for  a  project 
assisted  under  this  part  is  also  subject  to 
the  URA.  The  URA  policies  are 
described  in  HUD  Handbook  1373, 
Tenant  Assistance.  Relocation  and  Real 
Property  Acquisition. 

The  Department  of  Housing  and 
Urban  Development  (HUD)  received  just 
over  100  individual  comments  from  23 
sources  on  the  proposed  Indian 
Community  Development  Block  Grant 
(ICDBG)  regulation.  HUD  received  18 
letters  from  tribes,  3  from  federal 
agencies,  and  the  remainder  from 
regional  and  private  organizations. 
General  comments  are  discussed  first, 
followed  by  specific  comments. 

Most  of  the  comments  HUD  received 
addressed  two  broad  issues.  The 
General  Comments  section  of  this 
preamble  discusses  these  issues.  The 
specific  comments  and  the  Department's 
responses  are  discussed  under  "Specific 
Comments,"  according  to  the  section 
where  they  appear  in  the  interim 
regulation. 

General  Conirrunts 

Many  comments  centered  on  the 
proposed  rule's  limits  on  applicants' 
involvement  in  developing  selection 
criteria  and  in  the  pre-award  process. 
The  commenters  believed  it  would  be 
detrimental  to  tribes  and  villages  to 
keep  them  from  consulting  with  HUD 
field  staff,  developing  selection  criteria, 
commenting  on  the  Notice  of  Fund 
Availability  (NOFA)  and  submitting 
supplemental  information.  The  second 
major  concern  of  commenters  related  to 
application  submission  requirements. 
First,  they  asked  about  whether 
applicants  could  improve  their 
applications  by  submitting  supplemental 
information.  Second,  they  expresed 
concern  about  a  new  HUD  policy  that 
applications  be  received  by  the  field 
office,  rather  than  postmarked,  by  a 
certain  date.  Finally,  commenters 
suggested  that  applicants  could  not 
develop  and  submit  an  application 
within  30  days  of  NOFA  publication. 

Two  recently  enacted  statutes 
changed  the  Indian  Community 
Development  Block  (ICDBG)  progra.m 
selection  process:  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  of  1990  (NAHA)  and  the  HUD 
Reform  Act  of  1989.  NAHA  requires  the 
Secretary  of  HUD  to  promulgate  a 
regulation  containing  selection  criteria 
used  to  award  funds  in  competitive    ^ 
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programs.  The  Reform  Act  re.stncts  t.he 
disclosure  of  information  about  HUD 
programs  and  discretionary  funds.  The 
proposed  ICDBG  rule  contained  changes 
reflecting  the  N'AIIA  and  Reform  Act 
requirements.  The  NAH.A  requirement 
presented  h'UD  w;:h  serious  time 
constraints  because  the  Department  had 
to  publish  a  proposed  regulation  for 
comment  before  developing  and 
publishing  the  regulation  and  NOFA. 

Section  103  of  the  Reform  Act 
prohibits  HUD  officers  or  employees 
from  disclosing,  during  the  selection 
process,  information  used  in  arriving  at 
a  decision  to  award  assistance.  In 
accordance  with  the  Departments 
regulations,  the  NOFA  contains  the 
selection  criteria  used  to  rate  ICDBG 
applications.  ffUD  is  committed  to 
involving  the  public  in  this  process  to 
the  extent  practicable.  First,  in  order  to 
publish  a  fair  and  coherent  NOFA.  HUD 
Headquarters  consulted  extensively 
with  HUD  OIP  field  offices  throughout 
the  NOFA's  development  Since  the  OIP 
field  offices  are  in  frequent  contact  with 
the  tribes  within  their  jurisdiction,  they 
were  able  to  provide  Headquarters  with 
information  on  how  various  NOFA 
provisions  would  be  received  by  ICDBG 
applicants.  Second,  HUD  is  publishing 
an  interim  regulation,  rather  than  a  final 
regulation,  to  facilitate  additional  future 
revisions  based  on  public  comments. 
Finally,  after  the  NOFA  and  regulation 
have  been  published  and  the  selection 
process  has  been  completed,  HUD  field 
staff  will  hold  public  meetings  to  get 
suggestions  on  how  to  improve  the 
NOFA. 

Like  the  current  regulation,  the  interim 
rule  permits  HUD  field  staff  to  provide 
general  technical  assistance.  For 
example,  HUD  field  staff  may  clarify 
program  requirements  and  review  the 
procedures  required  to  process  an 
application.  In  addition,  the  field  staff 
may  answer  general  questions  posed  by 
the  tribes  at  a  public  meeting. 

HUD  received  several  comments 
about  the  requirement  that  following 
apphcation  submission,  tribes  will  not 
be  allowed  to  submit  additional 
information  to  improve  the  application. 
This  requirements  has  not  been 
changed.  It  merely  expands  on 
§  571.302(b]  of  the  current  regulation, 
which  allows  applicants  to  submit  only 
that  information  requested  by  the  field 
office  to  help  clarify  the  application, 
HDD's  regulations  at  24  CFR  4.105(blf3) 
allow  authorized  employees,  during  the 
selection  process,  to  contact  applicants 
to  seek  clarification  of  the  terms  of  an 
applicant's  submission.  HUD  policy 
requires  each  NOFA  to  include  a  cure 
period  for  technical  deficiencies  of  at 


least  14  calendar  days.  Any  deficiency 
that  can  be  cured  (e  g.,  the  submission  of 
a  missing  certification)  cannot  affect  the 
rating  of  the  application  in  either  a 
positive  or  negative  way. 

Another  concern  nf  many  commenters 
was  the  new  requirement  that 
applications  be  received  by  the  Field 
office,  rather  than  postmarked,  by  a 
certain  date.  Commenters  explained  that 
remote  tnbes  and  villages  can  only  rely 
on  the  mail  service  to  postmark,  not  to 
deliver  their  applications,  by  a  certain 
date.  Taking  info  account  these 
comments,  HUD  has  decided  that 
applications  may  be  mailed  provided 
that  they  are  postmarked  no  later  than 
midnight  on  the  deadline  date.  If  the 
application  is  physically  delivered  to  a 
HUD  Office  of  Indian  Programs,  the 
application  must  be  received  by  close  of 
business  on  the  submission  date  stated 
in  the  NOFA.  For  the  current  funding 
round.  HUD  will  allow  105  days  from 
the  date  of  the  NOFA  for  submission  of 
applications.  This  should  be  an 
adequate  amount  of  time  for  all 
applicants. 

Several  commenters  were  concerned 
that  30  days  is  insufficient  time  to 
prepare  an  application.  The  regulation 
states,  however,  that  Headquarters  will 
publish  a  NOFA  in  the  Federal  Register 
at  least  30  days  before  a  deadline  for 
application  submission.  The  NOFA 
being  issued  with  this  regulation 
requires  applications  to  be  submitted  no 
later  than  105  days  after  the  date  of  its 
publication. 

Specific  Commeni.s 


Section  571.4 — Definitions 

In  response  to  comments  about  the 
ambiguity  of  the  definition  of  program 
beneficiaries,  this  section  will  define 
"very  low  income  beneficiary"  as  a 
beneficiary  whose  income  does  not 
exceed  50  percent  of  the  area  median. 

Paragraph  (j)  defines  "low-  and 
moderate-income"  beneficiary  as  a 
family,  household,  or  individual  whose 
income  does  not  exceed  80  percent  of 
the  median  income  for  the  area  in  which 
it  is  located.  The  following  paragraph 
outlines  the  method  the  Department 
uses  to  calculate  the  median  income  for 
any  area. 

If  the  potential  beneficiary  is  located 
in  a  metropolitan  area,  area  median 
income  is  based  on  the  metropolitan 
area's  median  income.  If  the  potential 
beneficiary  is  located  in  a 
nonmetropolitan  area,  the  area  median 
income  is  based  on  the  median  income 
of  the  county  in  which  the  beneficiary  is 
located,  or  the  median  income  of  the 
entire  nonmetropohlan  area  of  the  State 
in  which  the  beneficiary  is  located, 


whichever  is  higher.  HUD  will  use 
published  Section  8  income  limits  to 
determine  whether  a  beneficiary  is  low- 
and  moderate-income. 

One  commenfer  recommended  that 
the  definition  of  low-  and  moderate- 
income  beneficiary  in  paragraph  (j)  not 
apply  to  infrastructure  projects.  The 
commenter  argued  that  low-  and 
moderate-income  residents  would  be 
deprived  of  badly  needed  services 
because  some  residents  have  higher 
incomes.  The  definition  in  paragraph  (j) 
is  the  standard  CDBG  definition  of  low- 
and  moderate-income  beneficiary. 
Infrastructure  projects  tend  to  be  area 
benefit  activities,  which  must  serve  an 
area  where  at  least  51  percent  of  the 
residents  are  low-  and  moderate-income 
persons.  Therefore,  some  non  low-  and 
moderate-income  residents  can  benefit 
from  CDBG  funded  infrastructure  as 
long  as  at  least  41  percent  of  the  area 
residents  are  low-  and  moderate-income 
persons. 

Paragraph  (j)  also  states  that 
applicants  must  include  and  identify 
tribal  or  village  income  distributions. 
One  commenter  suggested  that  such 
distributions  can  be  infrequent,  amounts 
may  vary  significantly,  and  counting 
them  as  income  could  hurt  tribes 
already  struggling  to  improve  their 
economic  base.  The  E)epartment  will 
determine  on  a  case-by-case  basis 
whether  a  tribal  or  village  distribution 
constitutes  income.  For  instance,  HUD 
will  not  consider  distributions  to  be 
income  in  cases  where  they  are 
infrequent. 

Section  571.6 — Technical  Assistance 

For  additional  discussion  of  this 
section,  see  "General  Comments." 
above. 

One  commenter  suggested  including  in 
this  section  a  provision  for 
environmental  review  training.  The 
Department  will  endeavor  to  provide 
such  training  to  applicants,  but  believes 
it  is  inappropriate  to  include  such  a 
provision  in  the  regulation. 

Section  571.100— General 

Paragraph  (b)(1)  has  been  changed  to 
give  the  Assistant  Secretary  final 
authority  to  determine  grant  ceilings  for 
each  field  office.  Field  offices  will  still 
recommend  the  ceilings  for  this 
jurisdiction.  The  reason  for  this  change 
was  to  ensure  that  grant  ceilings  are 
appropriate  on  a  national  level.  This 
section  now  formally  states  that  field 
offices  hd  w  different  ceilings  for 
different  size  tribes.  This  Incorporates 
existing  practice  into  the  regulations. 

Hie  authority  to  set  grant  ceilings  for 
imminent  threat  grants  has  been  left 
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with  the  field.  This  provision  now 
appears  in  §  571.400(c). 

Section  571.101— Regional  Allocation  of 
Funds 

Paragraph  (c)  states  that  population 
data  will  be  used  to  allocate  funds. 
Commenters  asked  which  data  sources 
HUD  would  use  to  count  native 
populations.  HUD  will  use  Census  data. 
i  iUD  recognizes  that  Census  data  on 
Indian  and  Alaskan  native  populations 
may  be  incomplete  or  inaccurate. 
However,  these  are  the  only  data  that 
are  consistently  available,  and  they  are 
reasonably  representative  when 
aggregated  by  region.  HUD  encourages 
tribes  and  villages  to  use  their  own 
survey  or  other  locally  collected  data  in 
their  project  applications,  if  they  believe 
these  to  be  more  reliable. 

Section  5'7. 102— Recaptures 

This  new  section  will  outline  the 
Department's  policy  on  recaptured  and 
undistributed  funds.  HUD  may  recapture 
funds  from  grantees  that  fail  to  meet 
statutory  or  regulatory  program 
requirements  or  that  receive  funds 
determined  to  be  urmeeded.  HUD  also 
may  have  undistributed  (i.e., 
unobligated)  funds.  The  Assistant 
Secretary  for  Community  Planning  and 
Development  will  determine  the  use  of 
these  funds  on  a  case-by-case  basis. 
Recaptured  and  undistributed  funds  will 
remain  with  the  field  office  in  the  region 
from  which  they  came,  unless  there  is  an 
overriding  reason  to  redistribute  the 
funds  outside  the  region. 

Section  571.201 — Primary  and  National 
Objections 

Paragraph  (a)  will  be  clarified  by 
adding  that  at  least  70  percent  of  single 
purpose  grant  funds  must  be  used  for 
activities  that  benefit  low-  and 
moderate-income  persons.  This 
provision  increases  the  required 
percentage  from  51  to  70  percent. 
Several  commenters  thought  that  the  70 
percent  represented  a  change  in  the 
definition  of  "low-  and  moderate- 
income,"  from  80  percent  to  70  percent 
of  the  area  median.  The  definition  of 
low-  and  moderate-income  has  not 
changed! 

Section  571.300 — Application 
Requirements 

The  comments  of  this  section  centered 
on  the  need  to  maintain  tribes' 
involvement  in  the  NOFA  process.  The 
reasons  for  limiting  public  input  in 
developing  selection  criteria  are 
discussed  in  detail  under  "General 
Comments." 

Commenters  also  expressed  a  concern 
about  what  they  perceived  as  a  short 


amount  of  time  to  submit  applications 
after  publications  of  the  NOFA.  As 
discussed  under  "General  Comments," 
the  regulation  gives  applicants  at  least 
30  days  to  submit  their  applications  to 
the  field  office.  (The  NOFA  that  is  being 
issued  with  this  regulation  gives 
applicants  a  much  longer  time  in  which 
to  prepare  their  applications.  The  first 
sentence  in  paragraph  (b)  was  deleted, 
because  the  application  submission 
deadline  will  be  established  by 
Headquarters,  since  the  NOFA  will  be 
issued  on  a  national  basis. 

Paragraph  (a)  will  be  clarified  by 
adding  a  statement  that  applications 
cannot  request  funds  in  excess  of  the 
grant  ceiling. 

Section  571.301— Screening  and  Review 
of  Applications 

HUD  policy  requires  that  applications 
be  received,  rather  than  postmarked,  by 
a  certain  date.  This  HUD  policy  has 
been  modified  to  allow  that  ICDBG 
program  applications  may  be  mailed, 
provided  that  they  are  postmarked  no 
later  than  midnight  on  the  deadline  date. 

Many  commenters  objected  to  the 
contents  of  paragraph  (d),  which 
outlines  the  kinds  of  information 
applicants  may  submit  after  they  have 
submitted  their  application.  Section  103 
of  the  HUD  Reform  Act  and  24  CFR  part 
4,  the  regulation  implementing  the  Act, 
outline  these  requirements.  For  further 
discussion  of  the  Reform  Act  and 
regulatory  requirements,  see  "General 
Comments." 

Two  commenters  requested  that  the 
final  regulation  include  an  appeals 
process.  The  Department  notes  that  an 
informal  appeals  process  already  exists. 
To  contest  a  field  office's  decision,  an 
applicant  should  appeal  to  the  Regional 
Administrator,  and  finally  to 
Headquarters,  about  actions  taken 
which  the  complainant  believes  are 
unjustified.  Moreover,  §  571.302(f) 
contains  a  provision  for  procedural 
error.  If  a  procedural  error  by  the  field 
office  in  the  current  year's  competition 
resulted  in  rejection  of  an  application, 
that  when  corrected  would  have  meant 
funding  for  an  otherwise  eligible 
applicant,  HUD  may  fund  that  applicant 
from  the  next  funding  competition. 

The  requirement  that  at  least  70 
percent  of  the  grant  funds  be  used  to 
benefit  low-  and  moderate-income 
persons  has  been  added  to  the  screening 
requirements  in  §  571.301(a)  so  that  the 
field  will  not  have  to  rate  and  rank  an 
unfundable  application. 

Section  571.302— Selection  Process 

The  preamble  to  the  proposed  rule 
incorrectly  labeled  §  571.302(a)(2)(ii)(B) 
as  "support  of  other  HUD-assisted 


projects"  as  a  new  performance 
criterion.  The  correct  title  of  this 
subparagraph  is  "Housing  assistance." 

The  last  sentence  that  allowed  for 
separate  competition  based  on  size  has 
been  removed  from  paragraph  (b)(1). 
Since  paragraph  (c)  provides  that  all 
projects  will  be  ranked  against  each 
other  according  to  the  point  totals  they 
receive,  the  provision  allowing  separate 
competition  based  on  size  was 
meaningless. 

In  reference  to  §  571.302(a)(2)(ii)(B1 
Housing  assistance,  commenters 
indicated  that  applicants  should  not  be 
held  accountable  for  individuals' 
spending  habits.  In  order  to  relieve  the 
applicant  of  such  accountability,  the 
first  sentence  of  §  571.302(a)(2)(ii)(B)  has 
been  changed  to  place  responsibility  on 
the  applicant,  who  "  *  •  *  must  not  take 
actions  to  impede  the  provision  of 
housing  assistance  for  low-  and 
moderate-income  persons."  Actions  to 
impede  the  provision  of  housing 
assistance  include  the  consistent  refusal 
of  tribal  courts  to  evict  IHA  tenants  for 
the  nonpayment  of  rent. 

Several  commenters  believed  it 
inappropriate  to  Unit  CDBG  assistance 
to  the  applicant's  past  performance  in 
providing  housing  assistance.  HUD  is 
holding  the  applicant  accountable  for 
the  tribe's  or  village's  past  performance, 
not  for  the  housing  authority's  past 
performance.  The  Department  believes 
that  it  is  appropriate  to  link  CDBG 
awards  and  housing  requirements,  and  it 
does  so  in  the  Entitlement  and  State 
CDBG  programs  (e.g.,  grantees  must 
certify  that  they  will  affirmatively 
further  fair  housing).  One  commenter 
suggested  publishing  selection  criteria  in 
the  final  rule,  rather  than  in  a  NOFA. 
This  suggestion  has  two  drawbacks. 
First,  the  inclusion  of  selection  criteria 
will  make  the  regulation  extremely 
complex  and  bulky  (as  the  NOFA  is 
rather  lengthy).  More  importantly, 
publishing  selection  criteria  in  a  NOFA 
gives  HUD  more  flexibility  to  change  the 
criteria  in  subsequent  NOFA's  as  a 
result  of  public  comments  and 
experience  with  program  administration. 

Each  field  office  will  select  two  or 
more  tiebreakers  from  the  list  in 
§  571.302(d).  The  field  offices'  choices 
will  be  listed  in  the  NOFA.  One 
commenter  suggested  that  applicants  be 
involved  in  choosing  tiebreakers. 
Tiebreakers  are  like  selection  criteria; 
therefore,  including  the  public  in 
choosing  tiebreakers  would  violate 
section  103  of  the  Reform  Act.  which 
prohibits  HUD  officers  or  employees 
from  disclosing,  during  the  selection 
process,  information  used  in  arriving  at 
the  decision  to  award  assistance.  For 
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further  discussion  of  this  provision  of 
the  Reform  Act.  see  "General 
Comments." 

Section  571.303— Housing  Rating 
Category 

The  first  paragraph  of  this  section 
states  that  the  applicant  shall  provide 
assistance  only  to  tenants/homeowners 
whose  payments  are  current,  or  who  are 
current  in  a  repayment  agreement  with 
HUD.  One  commenter  noted  the 
difficulty  in  obtaining  current  payment 
information.  The  Department  expects 
(he  applicant  to  obtain  the  most  recent 
payment  information  it  can  from  the 
Indian  Housing  Authority  (IHA).  Note 
that  the  field  office  may  grant 
exceptions  to  this  requirement  on  a 
case-by-case  basis. 

One  commenter  questioned  HUD's 
authority  to  require  a  certification  from 
the  applicant  that  it  will  use  project 
funds  to  rehabilitate  or  construct  units, 
or  to  provide  direct  home  ownership 
assistance  only  where  tenants/ 
homeowners  are  current  in  their 
payments.  The  regulation  has  been 
clarified  to  state  that  HUD  is  not 
requiring  a  certification;  it  is  requiring 
the  applicant  to  make  an  assurance.  The 
Definitions  section  of  the  NOFA  defines 
"assure"  as  the  applicant  stating  its 
intent  to  comply  with  the  requirement. 

Four  changns  were  made  to  clarify 
paragraph  (a)  Housing  rehabilitation 
component.  First,  (a)(l)(i)  will  read: 
"The  percentage  of  CDBG  funds 

committed Second,  (a)(l)(ii)  will 

be  deleted,  based  on  comments  that  a 
proposed  project  staffing  plan  is  difficult 
if  not  impossible  to  develop  prior  to 
grant  award.  Third,  (a)(l)(ii)  will  read: 
"The  degree  to  which  the  applicant's 
selection  criteria  gives  priority  *  *  *  ". 
Finally,  (a)(2]{ii)  will  read:  "Post- 
rehabilitation  maintenance  policies," 
based  on  comments  that  it  is  difficult  if 
not  impossible  to  measure  the  quality  of 
such  policies  at  the  time  of  application 
review. 

Section  571.303(a)(3)  permits 
applicants  to  use  other  government 
funds  to  leverage  CDBG  funds.  One 
commenter  assumed  other  government 
funds  meant  Housing  Improvement 
Program  funds  from  the  Bureau  of  Indian 
Affairs.  Leverage  amounts  include,  but 
are  not  limited  to  such  funds.  The 
definition  section  of  the  NOFA  further 
defines  "leverage." 

One  change  was  made  to 
§  571.303(a)(2)(vi),  which  will  read:  "A 
plan  for  any  infrastructure  needed  to 
support  housing  to  be  developed."  (This 
includes  a  conditional  commitment.) 
This  change  was  based  on  comments 
that  applicants  often  cannot  obtain  a 


financial  commitment  before  the  actual 
award  of  funds. 

Two  commenters  stated  that  new 
housing  construction  (paragraph  (c)) 
should  not  be  CDBG-eligible  activity, 
since  other  federal  funds  are  available 
for  new  construction.  The  commenters 
suggested  that  the  CDBG  program 
should  be  used  to  fund  activities  that 
other  programs  do  not.  New  housing 
construction  continues  to  be  an  eligible 
activity  under  the  limited  circumstances 
provided  for  in  subpart  C  of  the 
Community  Development  Block  Grant 
Regulations. 

Two  commenters  opposed  the  use  of 
CDBG  funds  for  direct  homeownership 
assistance.  The  National  Affordable 
Housing  Act  of  1990  made  direct  home 
ownership  assistance  an  eligible  CDBG 
activity  under  section  105(a)(20)  of  the 
Housing  and  Community  Development 
Act.  The  NOFA  contains  a  detailed 
discussion  of  the  new  provision. 

Note  that  ICDBG  funds  will  provide 
new  housing  construction  and  direct 
homeownership  assistance  only  where 
no  other  sources  of  funding  can  meet  the 
needs  of  the  household(s)  to  be  served. 
This  is  a  threshold  requirement  for  both 
of  these  categories. 

Direct  homeownership  assistance 
requirements  now  appear  in  paragraph 
(c)(2).  These  requirements  were  taken 
out  of  paragraph  {c)(l)  to  respond  to 
comments  that  paragraph  {c)(l)  was 
confusing  because  it  referred  to  both 
new  housing  construction  and  direct 
homeownership  assistance. 

Section  571.304 — Community  Facilities 

This  category  will  consist  solely  of 
community  facilities.  Public  services 
components  of  applications  will  be  rated 
separately.  (See  discussion  under 
§  571.306.) 

The  selection  criterion  set  out  in 
§  571,304(a)(2)(iii),  and  in  (b)(2)(iii),  that 
projects  serve  "a  substantial  number  of 
low-  and  moderate-income  persons," 
will  be  deleted.  As  a  result,  paragraphs 
(a)(1)  and  (b)(1)  each  will  be  worth  60 
points;  paragraphs  (a)(2)  and  (b)(2)  each 
will  be  worth  30  points. 

This  change  responds  in  part  to 
comments  that  national  selection 
criteria  will  not  be  sensitive  to  regional 
differences.  The  national  system  has  not 
been  eliminated,  however,  because 
section  102  of  the  Reform  Act  requires 
HUD  to  publish  selection  criteria,  and 
HUD  Headquarters  is  best  positioned  to 
publish  criteria  applicable  on  a  national 
level. 

Commenters  asked  HUD  to  define  the 
term  "neediest."  The  NOFA  will  provide 
examples  or  define  terms  such  as 
"neediest,"  which  appears  in  paragraph 
(a)(l)(ii). 


Paragraphs  (a)(1)  (iii)  and  (iv)  will  be 
combined,  based  on  comments  that 
rating  them  as  separate  factors  would  be 
redundant.  Projects  awarded  points  for 
providing  infrastructure  that  does  not 
currently  exist  or  no  longer  functions 
adequately  to  meet  current  needs  most 
likely  would  receive  points  for 
addressing  a  health  or  safety  problem. 

Paragraphs  (b)(l)(iv)  and  (b)(l)(v)  will 
be  combined,  based  on  comments  that 
rating  them  as  separate  factors  would 
give  too  much  weight  to  each  factor. 
Projects  may  be  awarded  points  for 
meeting  an  essential  community 
development  need  or  for  addressing  a 
health  or  safety  problem. 

According  to  commenters,  rating  on 
the  basis  of  whether  a  building  provides 
multiple  uses  or  multiple  benefits 
(§  571.3f>4(b)(lJ(iii))  would  exclude 
facilities  offering  one  service  around  the 
clock  (e.g.,  a  hospital/health  clinic).  This 
paragraph  will  be  changed  to  read: 
"Provide  multiple  uses  or  multiple 
benefits,  or  have  services  available  24 
hours  a  day." 

Section  571.305— Economic 
Development  Rating  Category 

Many  commenters  asked  for  a 
definition  of  "excessive"  as  it  relates  to 
the  need  for  grant  assistance.  This 
requirement  will  be  deleted.  Applicants 
will  be  required  to  demonstrate  the  need 
for  grant  assistance  by  providing  a 
determination  that  the  assistance  is 
appropriate  to  implement  an  economic 
development  project.  The  first 
paragraph  will  also  state  that  the 
applicant,  in  order  to  receive  assistance, 
must  document  financial  need,  public 
benefit  and  that  the  proposed  business 
has  a  reasonable  likelihood  of 
succeeding.  The  ICDBG  program  has 
limited  resources;  therefore,  the 
Department  has  modified  these 
requirements  to  target  the  neediest 
tribes  and  most  needed  projects  and  to 
assure  that  ICDBG  funds  do  not  go  to 
projects  that  do  not  need  ICDBG 
assistance. 

Commenters  also  asked  for  a 
definition  of  "excessive"  as  it  relates  to 
a  project's  cash  flow.  The  regulation  no 
longer  uses  excessive  in  this  context. 

Based  on  comments  on  the  importance 
of  each  element  listed  in  paragraph 
(a)(1),  they  will  be  rated  separately,  and 
numbered  (1)  through  (3)  in  the 
regulation.  Paragraph  (4)  is  "Viability  of 
the  business."  If  an  application  is 
proposing  a  start-up  or  expansion  of  a 
microenterprise,  it  will  be  rated 
according  to  criteria  in  paragraph  (5). 
"Viability  of  the  microenterprise." 
Finally,  paragraph  (6)  covers  leveraging. 
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Paragraph  (b)  is  titled:  "Permanent 
full-time  equivalent  job  creation"  to 
clarify  how  to  calculate  full-time  jobs. 

Paragraphs  (b)(3)  and  (b)(4)  have  been 
combined,  based  on  comments  that 
employer  commitment  to  provide 
training  opportunities  is  a  component  of 
job  quality. 

Paragraph  (c)(1)  has  been  changed 
from  "Use,  improve,  and  expand 
m.embers'  special  skills  *  *  *."  to  "Use, 
improve,  or  expand  members'  special 
skills  *  *  *",  This  change  is  intended  to 
allow  economic  development  projects  to 
receive  points  if  the  tribal  members' 
special  skills  are  utilized  in  the 
economic  development  project.  (The 
"and"  promised  to  make  it  too  difficult 
for  tribes  to  receive  points  for  this 
factor.) 

One  corr.menter  suggested  that  the 
regulation  is  unfair  in  providing  special 
opportunities  for  public  housing 
residents.  This  rating  factor  addresses 
one  of  Secretary  Kemp's  six  priorities 
for  HUD;  Empower  the  poor  through 
resident  management  and 
homesteading.  This  factor  encourages 
applicants  to  provide  opportunities  for 
residents  of  federally  assisted  housing 
to  improve  their  economic  situation 
while  possibly  improving  their  units. 

Based  on  comments  that  the  ICDBG 
program  should  encourage  repayment  of 
CDBG  assistance,  paragraph  (c)(5)  has 
been  added  to  provide  points  for  reuse 
of  project  funds  for  other  CDBG 
activities  that  meet  a  national  objective. 
To  accommodate  this  change,  paragraph 
(a).  Project  Viability,  has  been  reduced 
from  60  to  55  points  and  paragraph  (c), 
Additional  Considerations,  will  be 
increased  to  15  points. 

Section  571.306— Public  Services 

Although  public  services  activities 
may  comprise  no  more  than  15  percent 
of  the  total  grant  award,  rating  them 
separately  gives  apphcants  the 
opportunity  to  provide  needed  services 
that  are  unrelated  to  the  primary 
activity.  This  approach  responds  to  the 
concern  that  the  public  service  project 
itself  should  be  viable.  In  the  past. 
services  were  funded  as  a  component  of 
a  facilities  application,  without  regard  to 
their  merits. 

Commenters  argued  that  the  selection 
criterion  of  serving  "a  substantial 
number  of  low-  and  moderate-income 
persons"  discriminated  against  small 
tribes,  whose  projects  might  serve  a 
substantial  percentage,  but  never  a 
substantial  number  of  low-and 
moderate-income  persons.  This  criterion 
has  been  removed  and  replaced  by 
paragraph  (b)(iii),  which  reads:  "an 
innovative  approach  to  the  delivery  of 
the  8ervice(s). "  This  will  recognize 


innovative  methods  of  resolving  public 
service  problems. 

Paragraph  (c)(lii)  of  proposed 
S  571.304  has  been  eliminated,  as  it 
restates  the  public  service  eligibihty 
requirements  of  §  570.201(e)(1). 

Section  571.307— Funding  Process 

Section  571.307(b)(2)  of  the  current 
regulation  gives  successful  applicants  at 
least  30  days  to  provide  supporting 
documentation  at  the  request  of  the  field 
office,  prior  to  execution  of  the  grant 
agreement.  Section  571.306(b)(2)  of  the 
proposed  rule  changed  the  requirement 
to  an  amount  of  time  to  be  specified  by 
the  field  office,  between  15  and  30 
calendar  days.  Many  commenters 
suggested  retaining  the  30-day  period 
because  of  the  difficulty  of  preparing 
and  submitting  such  information  in  less 
time.  The  interim  rule  reestablishes  the 
30-day  requirement. 

Section  571.308— Program  Amendments 

Based  on  a  comment  that  the  $10,000 
amendment  limit  for  addressing  all  parts 
of  the  previous  rating  cycle  is  too  low, 
the  final  regulation  will  contain  a 
$25,000  limit.  This  will  save  applicants 
from  preparing  excessive  paperwork  to 
justify  relatively  small  amendments. 

Section  571.400— Criteria  for  Funding 

One  commenter  suggested  changing 
paragraph  (b)  to  allow  applicants  to 
receive  CDBG  funds  even  if  other 
funding  sources  are  available.  The 
purpose  of  this  section  is  to  provide 
funding  for  imminent  threats  where  no 
other  sources  of  funds  are  available.  If 
other  funding  sources  are  available, 
there  is  no  need  to  use  these  funds. 
Imminent  threats  are  urgent  needs,  such 
as  houses  lost  in  a  flood  or  recent 
contamination  of  the  water  supply, 
which  is  threatening  a  community's 
health  and  safety. 

Section  571.403— Availability  of  Funds 

A  change  has  been  made  to  give  field 
offices  the  flexibility  of  either  using 
remaining  imminent  threat  funds  to  fund 
projects  from  the  previous  fiscal  year  or 
the  new  fiscal  year.  Previously  all 
remaining  funds  had  to  be  used  as  part 
of  the  new  allocation  of  funds. 

Section  571.502— Force  Account 
Construction 

One  commenter  asked  for  clarification 
of  the  conditions  under  which  HUD  may 
require  a  grantee  to  submit  information 
related  to  force  accounts.  HUD  may 
require  the  grantee  to  provide  the 
information  listed  in  paragraph  (a),  only 
when  HUD  cannot  obtain  the 
information  itself. 


Section  571.503 — Indian  Preference 
Requirements 

One  commenter  suggested  giving 
tribal,  or  at  least  local  preference  for 
training  and  employment,  and  in  the 
award  of  contracts  and  subcontracts. 
This  section  gives  priority  to  Indian 
organizations  and  Indian-owned 
enterprises.  In  an  effort  to  retain  the 
most  qualified,  most  reasonably  priced 
organization,  grantees  are  required  to 
advertise  for  bids  or  proposals.  Of 
course,  tribes  may  ensure  that  any  tribal 
or  local  Indian  organization  is  aware  of 
any  contracting  activity.  A  grantee  may 
advertise  for  non-Indian  organizations 
and  enterprises  only  if  it  is  not  satisfied 
with  the  response  to  I's  advertisements. 

Section  571.505— Program  Income 

This  new  section  addresses  questions 
about  the  applicability  of  24  CFR  570.504 
to  the  Indian  block  grant  program.  The 
provisions  of  §  570.504(b)  apply  to  all 
program  income  received  prior  to  grant 
closeout.  After  closeout,  any  income 
received  from  the  disposition  of  real 
property,  or  repayments  of  loans 
outstanding  at  the  time  of  closeout,  will 
not  be  governed  by  the  provisions  of  this 
part,  except  that  such  income  must  be 
used  for  activities  that  are  eligible  and 
that  meet  a  national  objective.  All  other 
program  income  received  after  closeout 
will  not  be  subject  to  the  provisions 
outlined  above. 

Section  571.603— Labor  Standards 

The  Secretary  continues  to  waive  the 
provisions  of  Section  110  of  the  Act 
(Labor  Standards).  The  Department 
invites  public  comment  on  whether  this 
waiver  should  remain  in  effect. 

Section  571.604 — Citizen  Participation 

One  commenter  noted  that  the 
proposed  rule  requires  one  tribal 
resolution  certifying  that  the  applicant 
has  met  the  citizen  participation 
requirements,  and  suggested  that  no 
additional  resolutions  be  required.  The 
NOFA  requires  applicants  to  submit 
current  resolutions  to  ensure  that  the 
tribe  has  a  commitment  to  comply  with 
the  requirements  set  forth  in  the 
regulation. 

Other  Matters 

National  Environmental  Policy  Act 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  will  HUD 
regulations  at  24  CFR  part  50.  which 
implement  section  102(2|(C]  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  IS  available  for  public  inspection 
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between  7:30  a.m.  and  5:30  p.m 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Executive  Order  12291 

This  rule  would  not  constitute  a 
major  rule"  as  that  term  is  defined  so 
section  1(d)  of  Executive  Order  12291  on 
Federal  Regulations  issued  by  the 
President  on  Februarv'  17.  1981.  An 
analysis  of  the  rule  indictes  that  i! 
would  not  (1)  have  an  annual  effect  on 
the  economy  of  $100  million  or  more:  (2) 
cause  a  major  increase  in  costs  of  prices 
for  consumers,  individual  industries 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b]),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
establishes  criteria  for  funding  eligible 
receipients  among  Indian  Tribes  and  has 
no  impact  on  small  entities. 

Semiannual  Agenda 

This  rule  was  listed  as  Item  No.  1462 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  October  21, 
1991  (56  FR  53380.  53419)  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

Executive  Order  12612,  Federalism 

Tlie  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  would  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
Sates,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
Order.  While  the  rule  has  some  direct 
effects  on  States  and  political 
subdivisions,  those  effects  are  limited  to 
direct  implementation  of  instructions 
contained  in  statutes  governing  the  grant 
program.  Given  the  lack  of  discretion  in 
the  Department  to  refrain  from 
implementing  these  statutory 
instructions,  further  analysis  of 
federalism  concerns  would  serve  no 
useful  purpose. 
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Executive  Order  12ti06.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
dptprmined  that  this  rule  would  not  have 
potential  for  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and,  thus,  is  not  subject  to 
review  under  the  Order. 

Z'.-:.y  F.'Y'p  Workplace  Certification 

The  Drug-Free  Workplace  Act  of  1986 
requires  grantees  of  Federal  agencies  to 
certify  that  they  will  provide  drug-free 
workplaces.  Thus,  each  potential 
recipient  must  certify  that  it  will  comply 
with  drug-free  workplace  requirements 
in  accordance  with  24  CFR  part  24. 
subpart  F, 

Registration  of  Consultants 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  efforts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  mangemenf  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  influence.  The  second 
restricts  the  payment  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  units  received  or 
are  based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register  on 
May  17,  1991  (56  FR  22912).  If  readers 
are  involved  in  any  efforts  to  infiuence 
the  Department  in  these  ways,  they  are 
urged  to  read  the  final  rule,  particularly 
the  examples  contained  in  appendix  A 
of  the  rule. 

Any  questions  regarding  the  rule 
should  be  directed  to  Arnold  J.  Haiman. 
Director.  Office  of  Ethics,  room  2158. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410.  Telephone:  (202) 
70&-3815;  TDD:  (202)  708-1112.  (These 
are  not  toll-free  numbers,)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

Prohibition  of  Advance  Disclosure  of 
Funding  Decisions 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13. 1991  (56  FR  22088)  and  became 
effective  on  June  12. 1991.  That 


regulation,  codified  as  24  CFR  part  4. 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  the  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815,  (This  is  not  a  toll-free 
number.)  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

The  catalog  of  Federal  Domestic 
Assistance  program  number  is  14.223. 

The  collection  of  information 
requirements  contained  in  this  rule  were 
submitted  to  OMB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  and  approved 
under  OMB  Control  Number  250fr-0043, 
Sections  571.300.  571.307.  571.500. 
571.502,  571.504,  and  571.700  of  this  rule 
have  been  determined  by  the 
Department  to  contain  collection  of 
information  requirements.  Additional 
comment  on  these  information  collection 
requirements  is  welcome  as  a  part  of 
public  comment  on  the  interim  rule. 

List  of  Subjects  in  24  CFR  Part  571 

Alaska.  Community  development 
block  grants.  Grant  programs — housing 
and  community  development,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  24  CFR  part  571  is 
revised  to  read  as  follows: 


PART  571— COMMUWrrV 

DEVELOPMENT  BLOCK  GF^ANT 

INDIAN  TRIBES  AND  AL ASK  AN 

NATIVE  VILLAGES 

Subp  a 't  A  —  G  POP'  a !  P '  o  v  >  s  i  o  r '  s 

Sec 

571.1  Applicability  and  scope. 

571.2  Program  objectives, 

571.3  Nature  of  program. 


f-OH 


11838 


Federal  Register    '  Vol.  57.  No.  67  /  Tuesday.  April  7,  1992  /  Rules  and  Regulations 


Sec 

571.4  Definitions. 

571.5  Eligible  applicants. 

571.6  Technical  assistance. 

S71  7  Waivers, 

Suoparl  B — Allocation  o>  Funds 

571.100  General. 

571.101  Regional  allocation  of  funds. 

571.102  Recaptures. 

Subpart  C— Efg.bic  ActlvltJe* 

571.200  Genera.. 

571.201  Pnmary  and  national  objectives. 

571.202  Nonprofit  organizations. 
571203  Administrative  costs. 

Sulapan  D — Singte  Purpos*  Grart 
Appiicaticn  jr<3  Selection  ProceM 

.auon  requirements. 


571.301  Screening  and  review  of 
applications. 

571.302  Selection  process. 

571.303  Housing  rating  category. 

571.304  Community  facilities  rating 
category. 

571.305  Economic  development  rating 
category. 

571.306  Public  services  rating  category. 

571.307  Funding  process. 

571  ,106     Prosr-'m  ampnilmpnls. 

E— Imminent  Threat  Grants 

Criteria  for  funding. 
Application  process. 
Enviromnental  review. 
Availability  of  funds. 

F — Grarrt  Administration 

Gener.il. 

Designation  of  public  agency. 
Force  account  construction. 
Indian  preference  requirements. 
Grant  closeout  procedure. 
Program  income. 


Subpart 

571400 
571.401 
571.402 

571,4("(3 

Subpart 

571.500 
571.501 
571.502 
571.503 
571.504 
571.505 

Subpart  G — Other  P'oq'ar^  ReT,i'r<?--^e^'H 

571  600    General. 

571.601 

571.602 

571.603 

571.604 

571.605 

571.606 


Nondiscrimination. 
Relocation  and  acquisition. 
Labor  standards. 
Citizen  participation. 
Environment. 
Conflict  of  interest. 


Subpart  H— Progranfi  Performance 

5^"!  ~00  Reports  to  be  submitted  by  grantee. 

571.701  Review  of  recipient's  performance. 

571.702  Corrective  and  remedial  actions. 

571.703  Reduction  or  withdrawal  of  lyant. 
571704  Other  remedies  for  noncompliance. 

Autiiority:  Title  I.  Housing  and  Community 
Development  Act  of  1974,  as  amended  (42 
U.S.C  5301  et  seq.):  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Develnomerit  Act  (42  VS  C.  3-35(d)). 

Subpart  A— General  Previsions 

§  571.".     Appiicaaiii'y  antJ  scope. 

The  policies  and  procedures  described 
in  this  part  apply  only  to  grants  to 
eligible  Indian  Tribes  and  Alaskan 
native  villages  under  the  Community 
Development  Block  Grant  (CDBG) 
program  for  Indian  Tribes  and  Alaskan 
native  villages. 


§571.i     PrDgram  aotectives. 

The  primary  objective  of  the  Indian 
CDBG  (ICDBG)  Program  and  of  the 
community  development  program  of 
each  grantee  covered  under  this  Act  is 
the  development  of  viable  Indian  and 
Alaskan  native  communities,  including 
decent  housing,  a  suitable  living 
environment,  and  economic 
opportunities,  principally  for  persons  of 
low-  and  moderate-income.  The  Federal 
assistance  provided  in  this  part  is  for 
the  support  of  community  development 
activities  which  further  this  objective. 
This  assistance  is  not  to  be  used  to 
reduce  substantially  the  amount  of  local 
financial  support  for  community 
development  activities  below  the  level 
of  such  support  prior  to  the  availability 
of  this  assistance. 

§  571.3    Nature  of  program. 

The  ICDBG  Program  is  competitive  in 
nature.  The  demand  for  funds  far 
exceeds  the  amount  of  funding 
available.  Therefore,  selection  of  eligible 
applicants  for  funds  will  reflect 
consideration  of  the  relative  adequacy 
of  applications  in  addressing  locally 
determined  need.  Applicants  for  funding 
must  have  the  administrative  capacity  to 
undertake  the  community  development 
activities  proposed,  including  the 
systems  of  infernal  control  necessary  to 
administer  these  activities  effectively 
without  fraud,  waste,  or 
mismanagement. 

§571.4    Definitions. 

Act  means  title  I  of  the  Housing  and 
Community  Development  Act  of  1974.  as 
amended  (42  U.S.C.  5301  et  seq.). 

Chief  executive  officer  means  the 
elected  official  or  legally  designated 
official  who  has  the  prime  responsibility 
for  the  conduct  of  the  affairs  of  an 
Indian  Tribe  or  Alaskan  native  village. 

Eligible  Indian  populations  means  the 
most  accurate  and  uniform  population 
data  available  from  reliable  sources  for 
Indian  Tribes  and  Alaskan  native 
villages  eligible  under  this  part. 

Extent  of  overcrowded  housing  means 
the  number  of  housing  units  with  1.01  or 
more  persons  per  room,  based  on  data 
compiled  and  published  by  the  United 
States  Bureau  of  the  Census  Available 
from  the  latest  census  referable  to  the 
same  point  or  period  of  time. 

Extent  of  poverty  means  the  number 
of  persons  whose  incomes  are  below  the 
poverty  level,  based  on  data  compiled 
and  published  by  the  United  States 
Bureau  of  the  Census  referable  to  the 
same  point  or  period  in  time  and  the 
latest  reports  from  the  Office  of 
Management  and  Budget. 

Field  offices  means  the  HUD  Offices 
of  Indian  Programs  or  other  HUD  field 


offices  having  responsibility  for  the 
Indian  CDBG  Program. 

HUD  means  the  Dppa.'trr.cnt  of 
Housing  and  Urban  Development. 

ICDBG  Program  means  the  Indian 
Community  Development  Block  Grant 
Program. 

Identified  service  area  means: 

(1)  A  geographic  location  within  the 
jurisdiction  of  a  Tribe  (but  not  the  entire 
jurisdiction]  designated  in 
comprehensive  plaris,  ordinances,  or 
other  local  documents  as  a  service  area;   • 

(2)  The  Bureau  of  Indian  Affairs  (BIA) 
service  area,  includmg  residents  of 
areas  outside  the  geographic  jurisdiction 
of  the  Tribe;  or 

(3)  The  entire  area  under  the 
jurisdiction  of  a  Tribe  which  has  a 
population  of  members  of  under  10.000. 

Low-  and  moderate-income 
beneficiary  means  a  family,  household, 
or  individual  whose  income  does  not 
exceed  80  percent  of  the  median  income 
for  the  area,  as  determined  by  HUD, 
with  adjustments  for  smaller  and  larger 
households  or  families.  However,  the 
Secretary  may  establish  income  ceilings 
higher  or  lower  than  60  percent  of  the 
median  for  the  area  on  the  basis  of  the 
Secretary's  findings  that  such  variations 
are  necessary  because  of  unusually  high 
or  low  household  or  family  incomes.  In 
reporting  income  levels  to  HUD.  the 
applicant  must  include  and  identify  the 
distributions  of  Tribal  or  village  income 
to  families,  households,  or  individuals. 

Secretary  means  the  Secretary  of 
HUD. 

Tribal  government.  Tribal  governing 
body  or  Tribal  council  means  the 
recognized  governing  body  of  an  Indian 
Tribe  or  Alaskan  native  village. 

Tribal  resolution  means  the  formal 
manner  in  which  the  Tribal  government 
expresses  its  legislative  will  in 
accordance  with  its  organic  documents. 
In  the  absence  of  such  organic 
documents,  a  written  expression 
adopted  pursuant  to  Tribal  practices 
will  be  acceptable. 

URA  means  the  Uniform  Relocation 
and  Real  Property  Acquisition  Policies 
Act  of  1970,  as  amended. 

Very  low  income  beneficiary  means  a 
family,  household,  or  individual  whoso 
income  does  not  exceed  50  percent  of 
the  median  income  for  the  area,  as 
determined  by  HUD,  with  adjustments 
for  smaller  and  larger  households  or 
families.  However,  the  Secretary  may 
establish  income  ceilings  higher  or  lower 
than  50  percent  of  the  median  for  the 
area  on  the  basis  of  the  Secretary's 
findings  that  such  variations  are 
necessary  because  of  unusually  high  or 
low  household  or  fam.ily  incomes.  In 
reporting  income  levels  to  HUD.  the 
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applicant  must  include  and  identify  the 
distributions  of  Tribal  or  village  income 
to  families,  households,  or  individuals. 

§  571.5    Eligible  applicants. 

(a)  Eligible  applicants  are  any  Indian 
Tribe,  band,  group,  or  nation,  including 
Alaskan  Indians.  Aleuts,  and  Eskimos, 
and  any  Alaskan  native  village  of  the 
United  States  w,-hich  is  considered  an 
eligible  recipient  under  title  1  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C.  450) 
or  which  had  been  an  eligible  recipient 
under  the  State  and  Local  Fiscal 
Assistance  Act  of  1972  (31  U.S.C.  1221). 
Eligible  recipients  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  wili  be  determined  by 
the  Bureau  of  Indian  .Affairs  and  eligible 
recipients  under  the  State  and  Local 
Fiscal  Assistance  Act  of  1972  are  those 
that  have  been  determined  eligible  by 
the  Department  of  the  Treasury,  Office 
of  Revenue  Sharing. 

(b)  Tribal  organizations  which  are 
eligible  under  title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  may  apply  on  behalf  of 
any  Indian  Tribe,  bank,  group,  nation,  or 
Alaskan  native  village  eligible  under 
that  act  for  funds  under  this  part  when 
one  or  more  of  these  entities  have 
authorized  the  Tribal  organization  to  do 
so  through  concurring  resolutions.  Such 
resolutions  must  acco.mpany  the 
application  for  funding.  Eligible  Tribal 
organizations  under  title  I  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  will  be  determined  by 
the  Bureau  of  Indian  Affairs. 

(c)  Only  eligible  applicants  shall 
receive  grants.  However,  eligible 
applicants  may  contract  or  otherwise 
agree  with  non-eligible  entities  such  as 
States,  cities,  counties,  or  other 
organizations  to  assist  in  the 
preparation  of  applications  and  to  help 
implement  assisted  activities. 

(d)  To  apply  for  funding  in  a  given 
fiscal  year,  an  applicant  must  be  eligible 
as  an  Indian  Tribe  or  Alaskan  native 
village,  as  provided  in  paragraph  (a)  of 
this  section,  or  as  a  Tnbal  organization, 
as  provided  in  paragraph  (b)  of  this 
section,  by  the  application  submission 
date. 

§  571.6    Technical  Assistance. 

On  an  annual  basis,  each  field  office 
will  provide  technical  assistance  to 
eligible  applicants  for  these  purposes: 

(a)  To  provide  eiigihle  applicants  with 
information  on  how  to  apply  for  funds 
and  how  grants  will  be  selected  and 
awarded;  and 

(b)  To  inform  eligible  applicants  of 
changes  in  the  program. 


§  571.7     Waiver*. 

The  Secretary  may  waive  any 
r 'Q  iirement  of  this  part  not  required  by 
iau  whenever  it  is  determined  that 
undue  hardship  will  result  from  applying 
the  requirement,  and  where  application 
of  the  requirement  would  adversely 
affect  the  purposes  of  the  Act. 

Subpart  B— Allocation  ot  Funds 
§571.100    GeneraL 

(a)  Types  of  grants.  Two  types  of 
grants  are  available  under  the  Indian 
CDBG  Program. 

(1)  Single  purpose  grants  provide 
funds  for  one  or  more  single  purpose 
projects  consisting  of  an  activity  or  set 
of  activities  designed  to  meet  a  specific 
community  development  need.  This  type 
of  grant  is  awarded  through  competition 
with  other  single  purpose  projects. 

(2)  Imminent  threat  grants  alleviate  an 
imminent  threat  to  public  health  or 
safety  that  requires  immediate 
resolution.  This  type  of  grant  is  awarded 
only  after  a  field  office  determines  that 
such  conditions  exist  and  if  funds  are 
available  for  such  grants. 

(b)  Size  of  grants — (1)  Ceilings.  Each 
field  office  may  recommend  grant 
ceilings  for  single  purpose  grant 
applications.  Field  offices  have  the 
option  of  recommending  different 
ceilings  for  different  size  tribes  (e.g. 
tribes  5,000 -j-  will  have  one  ceiling  and 
tribes  with  less  than  5,000  will  have  a 
smaller  ceiling.)  Si.ngle  purpose  grant 
ceilings  for  each  field  office  shall  be 
established  in  the  NOFA. 

(2)  Individual  grant  amounts.  In 
determining  appropriate  grant  amounts 
to  be  awarded,  the  field  office  may  take 
into  ac(:)ount  the  size  of  the  applicant, 
the  level  of  demand,  the  scale  of  the 
activity  proposed  relative  to  need  and 
operational  capacity,  the  number  of 
persons  to  be  served,  the  amount  of 
funds  required  to  achieve  project 
objectives  and  the  administrative 
capacity  of  the  applicant  to  complete  the 
activities  in  a  timely  manner.  Projects 
that  do  not  meet  a  serious  need  to  the 
applicant,  or  projects  that  do  not  have 
an  impact  on  the  need  identified  in  the 
application  will  not  be  funded. 

§  57M01     Regtonai  alk)cat»on  oi  tunds. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  funds  will  be 
allocated  to  the  field  offices  responsible 
for  the  program  on  the  following  basis: 

(1)  Each  field  office  will  be  allocated 
5500,000  as  a  base  amount,  to  which  will 
be  added  a  formula  share  of  the  balance 
of  the  Indian  CDBG  Program  funds,  as 
provided  m  pdrag^ir-h  (a)(2)  of  this 
section. 


(2)  The  amount  remaining  after  the 
base  amount  is  allocated  will  be 
allocated  to  each  field  office  based  on 
the  most  recent  data  available  from 
reliable  sources  referable  to  the  same 
point  or  period  in  time,  as  follows: 

(i)  Forty  percent  (40%)  of  the  funds 
will  be  allocated  based  upon  each  field 
office's  share  of  the  total  eligible  Indian 
population; 

(ii)  Forty  percent  (40%)  of  the  funds 
will  be  allocated  based  upon  each  field 
office's  share  of  the  total  extent  of 
poverty  among  the  eligible  Indian 
population:  and 

(iii)  Twenty  percent  (20%)  of  the  funds 
will  be  allocated  based  upon  each  field 
office's  share  of  the  total  extent  of 
overcrowded  housing  among  the  eligible 
Indian  population. 

(b)  If  funds  are  set  aside  by  statute  for 
a  specific  purpose  in  any  fiscal  year,  the 
formula  in  paragraph  (a)  of  this  section 
will  apply  unless  otherwise  specified  in 
the  law,  or  unless  it  is  determined  that 
the  formula  is  inappropriate  to 
accomplish  the  purpose,  in  which  case 
the  Secretary  may  establish  other 
criteria  to  determine  an  allocation 
formula  for  distributing  funds  to  the  field 
offices. 

(c)  Data  used  for  the  allocation  of 
funds  will  be  based  upon  the  Indian 
population  of  those  Tribes  and  villages 
that  are  determined  to  be  eligible  ninety 
(90)  days  before  the  beginning  of  each 
fiscal  year. 

§571.102    Recaptures, 

(a)  After  ti.c  .a:.:.g  and  ranking 
process  is  completed,  use  of  funds  that 
the  field  office  obtains  from  recapture  of 
obligated  funds  from  grantees  that  fail  to 
meet  statutory  or  regulatory 
requirements,  or  return  of  unneeded 
funds,  will  be  determined  by  the 
Assistant  Secretary  on  a  case-by-case 
basis.  The  funds  may  be  used  to  fund 
the  highest  ranking  unfunded  project,  an 
imminent  threat,  or  other  uses  as 
determined  by  the  Assistant  Secretary. 

(b)  Undistributed  funds  (funds  that  are 
unobligated  at  the  conclusion  of  the 
rating  and  ranking  process)  will  be 
treated  the  same  as  recaptured  funds. 

(c)  Recaptured  and  undistributed 
funds  will  remain  with  the  field  office 
that  they  came  from  unless  the  Assistant 
Secretary  determines  there  is  an 
overriding  reason  to  redistribute  the 
funds  outside  of  the  field  office's 
jurisdiction. 

Subpart  C— Eligible  Act-vtie* 

§  57 1  ?CK)     GcM-iefai 

The  eligibility  requirements  of  part 
570.  subpart  C  of  this  chapter — Eligible 
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Activities — apply  to  grants  under  this 
part,  except  for  those  provisions  which 
are  specifically  stated  as  applying  only 
to  the  Entitlement  Cities  or  Small  Cities- 
HUD  administered  programs,  and  with 
the  modifications  stated  in  this  subpart. 

§  571.201     Primary  ard  national  oojectlves. 

(a)  Not  less  than  70  percent  of  the 
funds  of  each  single  purpose  grant  must 
be  used  for  activities  that  benefit  low- 
and  moderate-income  persons  under  the 
criteria  set  forth  in  §  570.08(a)  of  this 
chapter.  In  determining  the  percentage 
of  funds  used  for  such  activities,  the 
provisions  of  §  570.200(a)(3)  (i).  (iv),  and 
(v)  of  this  chapter  shall  apply.  The 
requirements  of  this  paragraph  do  not 
apply  to  imminent  threat  grants  funded 
under  Subpart  E  of  this  part. 

(b)  In  addition  to  the  requirement  of 
paragraph  (a)  of  this  section,  each 
activity  must  meet  one  of  the  national 
objectives  pursuant  to  the  criteria  set 
forth  in  |  570.208  of  this  chapter. 

§  571.202    Nonprofit  organizations. 

Tribal-based  nonprofit  organizations 
replace  neighborhood-based  nonprofit 
organizations  under  §  570.204(c)(1)  of 
this  chapter.  A  Tribal-based  nonprofit 
organization  is  an  association  or 
corporation  duly  organized  to  promote 
and  undertake  community  development 
activities  on  a  not-for-profit  basis  within 
an  identified  service  area. 

§  571.203     Administrative  costs. 

(a)  For  purposes  of  this  part,  technical 
assistance  costs  associated  with 
developing  the  capacity  to  undertake  a 
specific  funded  program  activity  are  not 
considered  administrative  costs. 
Therefore,  these  costs  are  not  included 
in  the  twenty  percent  limitation  on 
planning  and  administration  stated  in 
part  570.  subpart  C  of  this  chapter. 

(b)  Technical  assistance  costs  cannot 
exceed  ten  percent  of  the  total  grant 
award.  As  used  in  this  part,  technical 
assistance  means  the  transfer  of  skills 
and  knowledge  in  planning,  developing, 
and  administering  the  CDBG  program  to 
eligible  Indian  CDBG  recipients  who 

.need  them  in  order  to  undertake  a 
specific  funded  program  activity. 

Subpart  D— Single  Purpose  Gra'^* 
Application  and  Se^ectii-n  Process 

§571.300    Application  requirement*. 

(1)  General.  Applications  are  required 
for  assistance  under  this  part.  An 
applicant  shall  submit  only  one 
application,  which  may  not  total  more 
than  the  grant  ceiling.  An  application 
may  include  an  unlimited  number  of 
eligible  projects,  e.g.,  housing  or  public 
facilities.  Each  project  within  a  single 
purpose  grant  application  will  be  rated 


separately,  i.e.,  according  to  the  rating 
category  under  which  it  fits.  Field  offices 
will  fund  the  highest  ranking  projects 
from  all  applications,  up  to  the  grant 
ceiling.  Applications  shall  include 
projects  which  can  be  completed  within 
a  reasonable  period  of  time  (generally 
not  more  than  two  years). 

(b)  Application  information. 
Headquarters  shall  publish  a  Notice  of 
Funding  Availability  (NOFA)  in  the 
Federal  Register  not  less  than  30  days 
before  the  deadline(s)  for  application 
submission.  The  NOFA  will  provide 
more  details  regarding: 

(1)  Information  about  the  availability 
of  funds; 

(2)  A  description  of  the  forms  and 
procedures  for  completing  an 
application  and  the  field  offices' 
deadlines.  Such  description  shall  be 
designed  to  help  eligible  applicants 
apply  for  the  funds;  and 

(3)  The  criteria  used  to  select 
applications. 

(c)  Demographic  data.  Applicants  may 
submit  data  that  are  unpublished  and 
not  generally  available  in  order  to  meet 
the  requirements  of  this  section.  The 
applicant  must  certify  that: 

(1)  Generally  available,  pubUshed 
data  are  substantially  inaccurate  or 
incomplete; 

(2)  Data  provided  have  been  collected 
systematically  and  are  statistically 
reliable; 

(3)  Data  are,  to  the  greatest  extent 
feasible,  independently  verifiable;  and 

(4)  Data  differentiate  between 
reservation  and  BIA  service  area 
populations  when  applicable. 

(d)  Costs  incurred  by  applicant.  (1) 
Notwithstanding  any  provision  in  part 
570  of  this  title,  HUD  will  not  reimburse 
or  recognize  any  costs  incurred  before 
submission  of  the  single  purpose  grant 
application  to  HUD. 

(2)  Also.  HUD  will  not  normally 
reimburse  or  recognize  costs  incurred 
before  HUD  approval  of  the  application 
for  funding.  However,  under  unusual 
circumstances,  the  field  office  may 
consider  and  approve  written  requests 
to  recognize  and  reimburse  costs 
incurred  after  submission  of  the 
application  where  failure  to  do  so  would 
impose  undue  hardship  on  the  applicant. 
Such  authorization  will  be  made  only 
before  the  costs  are  incurred  and  where 
the  requirements  for  reimbursement 
have  been  met  in  accordance  with  24 
CFR  58.22  and  with  the  understanding 
that  HUD  has  no  obligation  whatsoever 
to  approve  the  application  or  to 
reimburse  the  applicant  should  the 
application  be  disapproved. 

(e)  Publication  of  community 
development  statement.  Applicants  for 
single  purpose  grants  shall  prepare  and 


publish  or  post  the  community 
development  statement  portion  of  their 
application  according  to  the  citizen' 
participation  requirements  of  §  571.604 

(f)  Application  components.  The 
NOFA  will  provide  more  detail  about 
the  application  components  outlined  in 
this  paragraph.  Applicants  for  single 
purpose  grants  shall  submit  an 
application  to  the  appropriate  field 
office  in  a  form  prescribed  by  HUD.  The 
application  shall  include: 

(1)  Standard  form  424; 

(2)  Community  development 
statement  which  includes: 

(i)  A  brief  description  or  an  updated 
description  of  community  development 
needs; 

(ii)  A  brief  description  of  proposed 
projects  to  address  needs,  including 
scope,  magnitude,  and  method  of 
implementing  a  project;  and 

(iii)  Cost  information  by  project, 
including  specific  activity  costs, 
administration,  planning,  and  technical 
assistance,  total  I  lUD  share,  and 
amount  of  other  funds  by  sources;  and 

(iv)  Components  that  address  the 
relevant  selection  criteria. 

(3)  A  map  showing  project  location,  if 
appropriate;  and 

(4)  Certification  in  the  form  of  an 
official  Tnbal  resolution  that  citizen 
participation  requirements  of  §  571.604 
have  been  met. 

(5)  As  required  by  section  102(b)  of 
the  Department  of  Housing  and  Urban 
Development  Reform  .Act  of  1989  (Pub. 
L.  101-235).  applicants  that  reasonably 
expect  to  receive  more  than  $200,000  of 
funding  from  HUD  during  the  fiscal  year 
must  provide  the  following  information: 

(i)  Other  related  assistance  that  is 
expected  to  be  made  available  for  the 
project  by  the  Federal  government.  State 
government,  unit  of  local  government, 
Tribe,  Alaskan  native  village,  or  any 
agency  or  instrumentality  of  the  above. 

(ii)  Name  and  pecuniary  interest  of 
any  person  who  has  a  pecuniary  interest 
in  the  project  or  activities  for  which  the 
applicant  is  seeking  assistance.  Persons 
with  a  pecuniary  interest  in  the  project 
include  but  are  not  limited  to 
developers,  contractors,  and  consultants 
involved  in  the  application  for 
assistance  or  the  planning,  development 
and  implementation  of  the  project  or 
activities.  Residency  of  an  individual  in 
housing  for  which  assistance  is  being 
sought  is  not  considered  a  pecuniary 
interest. 

During  the  period  that  the  application 
pending,  or  the  project  is  open,  the 
applicant  shall  update  the 
aforementioned  disclosure  within  30 
days  of  any  substantial  change. 


IS 
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(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  Control  No  ^.'iOd-OCWa) 

§  57 1 .30 1    Screening  and  review  of 
applications. 

(a)  Cntena  for  acceptance.  Each  field 
office  will  initially  screen  application.s 
for  .single  purpose  grants  Applications 
failing  this  initial  screening  shall  be 
rejected  and  returned  to  the  applicants 
unrated.  Field  Offices  will  accept 
applications  if: 

(1)  The  application  is  postmarked  no 
later  than  midnight  on  the  submission 
date,  if  mailed; 

(2)  The  applicant  is  eligible: 

(3)  The  proposed  activities  are 
eligible; 

(4)  They  contain  substantially  all  the 
components  specified  in  §571.3bo(f);  and 

(5)  At  least  70%  of  the  grant  funds  are 
used  to  benefit  low  and  moderate 
income  persons,  in  accordance  with  the 
requirements  of  §  571.201(a). 

(b)  Demographic  data.  HUD  will 
review  and  accept  demographic  data 
provided  by  an  applicant  if,  in  HUDs 
determination  the  data  are  of  the  quality 
described  in  §  571.300[c).  Where 
demographic  data  provided  by  an 
applicant  are  unacceptable,  HUD  will 
use  the  best  available  data  at  its 
disposal. 

(c)  Grant  ceiling.  HUD  will  review 
applications  for  compliance  with  grant 
ceilings  that  are  established  bv  the 
NOFA. 

fd)  Information  submitted  on  request. 
A  field  office  shall  notify  applicants  in 
writing  of  any  technical  deficiencies  in 
their  applications.  Applicants  will  have 
14  calendar  days  from  the  date  of  the 
field  office  notification  to  correct  any 
technical  deficiencies.  A  technical 
deficiency  is  an  error  or  oversight 
which,  if  corrected,  would  not  alter,  in 
either  a  positive  or  negative  fashion,  the 
review  and  rating  of  the  application.  The 
field  office  also  may  request  information 
to  resolve  ambiguities  in  the  application 
and  may.  in  its  discretion,  request  that 
an  applicant  submit  information  that 
may  help  to  clarify  an  application  that, 
in  the  field  office's  view,  contains 
information  that  is  inconsistent  with 
known  facts  or  data.  Periodic  NOFAs 
may  further  define  technical  deficiencies 
and  the  circumstances  under  which 
additional  information  will  be 
requested.  Apphcants  may  submit  only 
the  information  requested  by  HlfD, 
Applicants  may  not  submit  information 
that  will  enhance  a  project's  rating,  and 
a  new  project(s)  may  not  be  substituted 
for  one(s)  proposed  in  the  originril 
application.  The  field  office  shall 
disqualify  applicants  that  fail  to  submit 
the  information  requested  if  the  field 
office  determines  that  the  applicant 


failed  to  meet  the  threshold 
requirements  or  failed  to  show 
compliance  with  requirements  of  this 
part,  or  if  the  field  office  determines  that 
the  information  on-hand  is  insufficient 
to  make  a  rating  decision. 

5  571.302    Setection  process 

(aj  Threshold  requirement,-,.  In  order 
for  applications  that  have  passed  the 
initial  screening  tests  of  §571.301  to  be 
rated  and  ranked,  field  offices  must 
determine  that  the  following 
requirements  have  been  met: 

(1)  Community  development 
appropriateness 

(i)  The  costs  are  n^asonable; 

(ii)  The  project(s)  is  appropriate  for 
the  intended  use;  and 

(iii)  The  project  is  usable  or 
achievable  (generally  within  a  two-year 
period). 

If  in  the  judgment  of  the  field  office, 
available  data  indicate  that  the 
proposed  project(s)  costs  are 
unreasonable,  is  inappropriate  for  the 
intended  use,  or  is  not  usable  generally 
within  two  years,  the  field  office  shall 
determine  that  the  applicant  has  not  met 
this  threshold  requirement,  and  shall 
reject  such  project(8)  from  further 
consideration. 

(2)  Capacity  and  performance.  The 
applicant  has  the  capacity  to  undertake 
the  proposed  program.  Additionally, 
applicants  that  previously  have 
participated  in  the  Indian  CDBC 
Program  must  have  performed 
adequately  or,  in  cases  of  previously 
documented  deficient  performance,  the 
applicant  must  have  taken  appropriate 
corrective  action  to  improve  its 
performance. 

(i)  Capacity.  The  applicant  possesses, 
or  will  acquire,  the  managerial, 
technical,  or  administrative  staff 
necessary  to  carry  out  the  proposed 
projects.  If  the  field  office  determines 
that  the  applicant  does  not  have  or 
cannot  obtain  the  capacity  to  undertake 
the  project(s),  such  projectfs)  will  be 
rejected  from  further  consideration. 

(ii)  Performance — (A)  Community 
development.  Performance 
determinations  are  made  through  the 
field  office's  normal  monitoring  process. 
.Applicants  that  have  been  advised  in 
writing  of  negative  findings  on  previous 
grants,  for  which  a  schedule  of 
corrective  actions  has  been  established, 
will  not  be  considered  for  funding  if  they 
are  behind  schedule  as  of  the  deadline 
date  for  filing  applications. 

(D)  Housing  assistance.  The  applicant 
has  not  taken  actions  to  impede  the 
provision  or  operation  of  assisted 
housing  for  the  low-  and  moderate- 
income  members  of  the  Tribe  or  Village. 
If  inadequate  performance  is  found,  the 


applicant  shall  be  rejected  from  further 
consideration. 

(C)  Audits.  An  applicant  that  has  an 
outstanding  ICDBG  obligation  to  HUD 
that  is  in  arrears,  or  one  that  has  not 
agreed  to  a  repayment  schedule,  will  be 
disqualified  from  the  current  and 
subsequent  competitions  until  the 
obligations  are  current.  An  applicant 
whose  response  to  an  audit  finding  is 
overdue  or  unsatisfactory  will  be 
disqualified  from  the  current  and 
subsequent  competitions  until  the 
applicant  has  taken  final  action 
necessary  to  close  the  audit  findLng(s). 
The  field  office  director  may  provide 
exceptions  to  this  disqualification 
requirement  in  cases  where  the 
applicant  has  made  a  good  faith  effort  to 
clear  non-monetary  audit  findings.  In  no 
instance,  however,  shall  an  exception  be 
provided  when  funds  are  due  HVD. 
unless  a  satisfactory  arrangement  for 
repayment  of  the  debt  has  been  made, 
and  payments  are  current. 

(b)  Applications  rating  system.  (1) 
Applications  that  meet  the  threshold 
requirements  established  in  paragraph 
(a)  of  this  section  will  be  rated 
competitively  within  each  field  office's 
jurisdiction. 

(2)  Periodic  NOFAs  will  further  weight 
and  define  the  rating  factors  contained 
in  this  subpart.  Each  field  office  will  rate 
applications  on  the  basis  of  their 
responsiveness  to  the  factors  contained 
in  this  subpart  and  in  the  periodic 
NOFAs. 

(3)  In  addition  to  meeting  the 
requirements  of  this  section,  which 
apply  to  all  applications,  the  field  office 
will  examine  each  project  submitted  to 
determine  in  which  one  of  the  four 
rating  categories  set  out  in  §  571.303 
through  §  571.306  the  project  most 
appropriately  belongs.  The  project  then 
will  be  rated  on  the  basis  of  the  criteria 
identified  in  the  rating  category 
component  to  which  the  project  has 
been  assigned.  The  total  points  for  a 
rating  component  is  100,  which  is  the 
maximum  any  project  can  receive. 

(4)  Due  to  the  statutory  15  percent  cap 
on  public  services  activities,  applicants 
may  not  receive  single  purpose  grants 
solely  to  fund  public  services  activities. 
However,  any  application  may  contain  a 
public  services  component  for  up  to  15 
percent  of  the  total  grant,  This 
component  may  be  unrelated  to  the 
application's  other  component(s).  If  an 
application  does  not  receive  full  funding, 
the  public  services  allocation  will  be 
proportionately  reduced  to  comprise  no 
more  than  15  percent  of  the  total  grant 
award. 

(c)  Final  ranking.  All  projects  will  be 
ranked  against  each  other  according  to 
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the  point  totals  they  receive,  regardless 
of  the  rating  category  or  component 
under  which  the  points  were  received. 
Projects  will  be  selected  for  funding 
based  on  this  final  ranking,  to  the  extent 
that  funds  are  available.  If  the  field 
office  determines  that  an  insufficient 
amount  of  money  is  available  to 
adequately  fund  a  project,  it  may 
decline  to  fund  that  project  and  fund  the 
next  highest  ranking  project  or  projects 
for  which  adequate  funds  are  available. 
HUD  may  select,  in  rank  order, 
additional  projects  for  funding  if  one  of 
the  higher  ranking  projects  is  not 
funded,  or  if  additional  funds  become 
available. 

(d)  Ties.  Field  offices  shall  approve 
projects  involved  in  a  tie  that  can  be 
fully  funded  over  those  that  cannot  be 
fully  funded.  Only  when  such  approval 
does  not  resolve  a  tie,  shall  the  field 
office  resort  to  one  or  more  of  the 
methods  listed  below  ("tiebreakers"). 
Each  field  office's  choice(s)  of 
tiebreaker(s)  will  be  published  in  the 
NOFA  that  is  issued  before  each  funding 
competition. 

(1)  The  applicant  that  has  not  received 
a  block  grant  over  the  longest  period  of 
time. 

(2)  The  applicant  that  has  received  the 
fewest  CDBG  dollars  since  the  inception 
of  the  program. 

(3)  The  application  that  benefits  the 
most  low-  and  moderate-income 
persons. 

(4)  The  application  that  benefits  the 
highest  percentage  of  low-  and 
moderate-income  persons. 

(5)  The  applicant  with  the  fewest 
projects  that  can  be  funded  in  the 
current  year's  competition. 

(6)  The  applicant  with  the  fewest 
active  grants. 

(e)  Competition  documentation.  Field 
offices  shall  make  available  for  public 
inspection  each  application  and  all 
related  documentation  and  information, 
including  letters  of  support,  that  indicate 
the  basis  on  which  the  award  was  made 
or  denied.  Each  field  office  shall  make 
this  documentation  available  for  a 
period  of  at  least  five  years  starting  30 
days  from  the  date  on  which  the  award 
is  made. 

(f)  Procedural  error.  If  a  field  office 
makes  a  procedural  error  in  the 
application  and  selection  process  that, 
when  corrected,  will  result  in  awarding 
sufficient  points  to  warrant  funding  of 
an  otherwise  eligible  applicant,  HUD 
may  fund  that  applicant  in  the  next  year 
without  further  competition. 

(g)  Setaside  selection  of  projects.  If 
funds  have  been  set  aside  by  statute  for 
a  specific  purpose  in  any  fiscal  year, 
other  criteria  pertinent  to  the  setaside 


may  be  used  to  select  projects  for 
funding  from  the  setaside. 

§  571.303    Housing  rating  category. 

The  "housing  rating"  category 
consists  of  three  components:  housing 
rehabilitation;  land  to  support  new 
housing;  and  new  housing  construction/ 
direct  homeownership  assistance. 
Housing  rehabilitation  and  new  housing 
construction/direct  homeownership 
assistance  consist  of  three  parts:  Project 
need  and  design;  planning  and 
implementation;  and  leveraging.  Land  to 
support  new  housing  consists  of  two 
parts:  project  need;  and  planning  and 
implementation.  Housing  projects  will 
be  assigned  to  the  appropriate 
component  for  rating  and  may  receive  a 
maximum  of  100  points.  In  those 
instances  where  a  Tribe  has  established 
or  joined  an  Indian  Housing  Authority 
(IHA)  and  has  obtained  housing 
assistance  from  HUD,  its  compliance 
with  the  resolution  set  out  in  article  VIII 
of  HUDs  Model  Tribal  Ordinance  will 
be  a  performance  consideration  under 
§  571.302.  The  applicant  shall  assure 
that  it  will  use  project  funds  to 
rehabilitate  or  construct  units  or  to 
provide  direct  homeownership 
assistance  only  where  the  tenant's/ 
homeowner's  payments  are  current  or 
the  tenant/homeowner  is  current  in  a 
repayment  agreement  that  is  subject  to 
approval  by  the  field  office.  The  field 
office  may  grant  exceptions,  on  a  case- 
by-case  basis,  to  the  requirement  that 
beneficiaries  be  current  to  permit 
housing  rehabilitation,  new 
construction,  or  direct  homeownership 
assistance  in  emergency  situations. 

(a)  Housing  rehabilitation  component. 
All  applicants  for  housing  rehabilitation 
grants  shall  adopt  rehabilitation 
standards  and  rehabilitation  policies, 
prior  to  submitting  an  application. 

(1)  Project  need  and  design  (45  points). 
The  field  office  will  consider  the 
following  when  reviewing  each 
application: 

(i)  The  percentage  of  CDBG  funds 
committed  to  bring  the  housing  up  to 
standard  condition,  as  defined  by  the 
applicant. 

(ii)  The  degree  to  which  the 
applicant's  participant  selection  criteria 
gives  priority  to  the  neediest 
households. 

(iii)  Documentation  of  project  need. 

(2)  Planning  and  implementation  (45 
points).  The  field  office  will  consider  the 
following  when  reviewing  each 
application: 

(i)  Rehabilitation  policies,  including 
adopted  rehabilitation  standards, 
rehabilitation  selection  criteria,  and 
project  planning  documents. 


(lij  Post-rehabilitation  maintenance 
policies. 

(iii)  Quality  of  cost  estimates. 

(iv)  Cost  effectiveness  of  the 
rehabilitation  program. 

(3)  Leveraging  (10  points).  Applicants 
must  provide  documentation  of  the 
amount  and  source  of  additional  funds. 
This  should  include  private 
contributions,  including  equity  and 
loans,  applicant  funding,  and  other 
governmental  funding. 

(b)  Land  to  support  new  housing 
component.  (1)  Project  need  (40  points). 
The  field  office  will  consider  the  amount 
of  land  that  the  applicant  already  has 
that  is  available  and  suitable  for  new 
housing.  (Applicants  that  have  suitable 
land  available  will  rate  poorly  on  this 
factor.) 

(2)  Planning  and  implementation  (60 
points).  The  field  office  will  consider  the 
following  when  reviewing  each 
application: 

(i)  Suitability  of  land  to  be  acquired. 

(ii)  Housing  resources  that  are 
committed  at  the  time  of  project 
application. 

(iii)  Availability/accessibility  of 
supportive  services  and  employment 
opportunities. 

(iv)  Commitment  that  families  will 
move  into  the  new  housing. 

(v)  Land  can  be  taken  into  trust  or 
provisions  have  been  made  for  taxes 
and  fees. 

(vi)  Plan  for  any  infrastructure  needed 
to  support  housing  to  be  developed.  (If 
needed  infrastructure  exists,  maximum 
points  will  be  awarded.) 

(vii)  Extent  to  which  the  proposed  site 
meets  the  applicant's  needs. 

(c)  New  Housing  construction/direct 
homeownership  assistance  component. 
(1)  New  housing  construction  can  only 
be  implemented  through  a  nonprofit 
organization  that  is  eligible  under 

§  571.202  or  is  otherwise  eligible  under 
§  570.207(b)(3)  of  this  chapter.  If  an 
applicant  plans  to  build  housing  covered 
by  mortgage  insurance  under  section  248 
of  the  National  Housing  Act,  the  field 
office  will  not  consider  the  provisions  of 
paragraphs  (c)(3)(i)(A)  and  (B)  and 
(c)(4)(iv)  of  this  section  when  rating  the 
proposal.  The  remaining  subparts  will 
be  weighted  so  that  section  248  projects 
may  receive  a  maximum  of  100  points. 
All  applicants  for  new  housing 
construction  grants  shall  adopt  by 
current  tribal  resolution,  construction 
standards  and  construction  policies, 
prior  to  submitting  an  application.  All 
applications  for  new  housing 
construction  grants  must  document  that: 
(i)  no  other  housing  is  available  in  the 
immediate  reservation  area  that  is 
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suitable  for  the  household(s)  to  be 
assisted;  and 

(ii)  No  other  sources  can  meet  the 
needs  of  the  household(s)  to  be  served; 
and 

(iii)  Rehabilitation  of  the  unit  occupied 
by  the  household  to  be  housed  is  not 
economically  feasible;  or 

(iv)  The  household  to  be  housed 
currently  is  in  an  overcrowded  unit 
(sharing  unit  with  other  household(s)); 
or 

(v)  The  household  to  be  housed  has  no 
current  residence. 

(2)  If  an  applicant  plans  to  provide 
direct  homeownership  assistance  under 
section  907  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (Pub. 
L.  101-625)  to  low-  and  moderate-income 
homebuyers  who  will  occupy  existing 
units,  the  field  office  will  not  consider 
the  provisions  of  paragraphs  (c)(3)(i)(A) 
and  (B)  and  (c)(4)(iv)  of  this  section 
when  rating  the  proposal.  The  remaining 
subparts  will  be  weighted  so  that  direct 
homeownership  assistance  projects  may 
receive  a  maximum  of  100  points.  All  . 
applications  for  direct  homeownership 
assistance  grants  must  contain  the 
following  documentation: 

(i)  No  other  sources  can  meet  the 
needs  of  the  household(s)  to  be  served; 
and 

(ii)  Rehabilitation  of  the  unit  occupied 
by  the  household  to  be  assisted  is  not 
economically  feasible;  or 

(iii)  The  household  to  be  assisted 
currently  is  in  an  overcrowded  unit 
(sharing  unit  with  other  household(s)); 
cr 

(iv)  The  household  to  be  assisted  has 
no  current  residence. 

(3)  Project  need  and  design  (45  points). 
The  field  office  will  consider  the 
following  when  reviewing  each 
application: 

(i)  The  applicant: 

(A)  Either  is  not  a  member  of  an  IHA, 
or  the  umbrella  IHA  to  which  it  belongs 
has  not  provided  assistance  to  the 
applicant  in  a  substantial  period  of  time; 
or 

(B)  Has  not  received  HUD  Public  and 
Indian  Housing  new  construction  or 
modernization  assistance  in  a 
substantial  period  of  time  due  to  a  lack 
of  filnds. 

(ii)  Adopted  housing  construction 
policies  and  plan. 

(iii)  Beneficiary  identification  (all 
households  are  low-  and  moderate- 
income).  The  households  to  be  served 
have  documented  needs  for  housing 
assistance  that  cannot  be  met  from  other 
sources. 

(4)  Planning  and  inipiementation  (45 
points).  The  field  office  will  consider  the 
following  when  reviewing  each 
npplication: 


(i)  Occupancy  standards. 

(ii)  Site  acceptability,  including 
consideration  of  land  control,  access, 
utilities,  infrastructure,  physical 
characteristics,  and  whether  the  site  is 
held  in  trust. 

(iii)  Energy  conservation  design. 

(iv)  Housing  survey. 

(v)  Cost  effectiveness. 

(5)  Leveraging  (10  points).  Applicants 
must  provide  documentation  of  the 
amount  and  sources  of  additional  funds. 
This  should  include  private 
contributions  including  equity  and 
loans,  applicant  funding,  and  other 
governmental  funding. 

§  571  3CM     Cof-  Tiunity  facilities  rating 

category. 

. .:..    community  facilities  rating" 
category  consists  of  two  components: 
Infrastructure,  such  as  water,  sewer  or 
roads;  and  buildings,  such  as  a 
community  center  or  child  care  facility. 
Each  component  consists  of  three  parts: 
Project  need  and  design;  planning  and 
implementation;  and  leveraging. 
Community  facilities  projects  will  be 
assigned  to  the  appropriate  component 
for  rating  and  may  receive  a  maximum 
of  100  points. 

(a)  Infrastructure  component.  (1) 
Project  need  and  design  (60  points).  The 
project  will  accomplish  the  following: 

(i)  Meet  an  essential  community 
development  need. 

(ii)  Benefit  the  neediest  segment  of  the 
population. 

(iii)  Provide  infrastructure  that 
currently  does  not  exist  either  within  or 
outside  the  community  or  reservation,  or 
replace  an  existing  facility  that  no 
longer  functions  adequately  to  meet  the 
current  needs,  or  eliminate  or 
substantially  reduce  a  health  or  safety 
problem. 

(2)  Plarming  and  implementation  (30 
points).  The  applicant  will  show: 

(i)  A  viable  plan  for  maintenance  and 
operation. 

(ii)  An  appropriate  and  effective 
design,  scale  and  cost. 

(3)  Leveraging  (10  points).  The 
application  must  contain  documentation 
of  the  amount  and  sources  of  additional 
funds. 

(b)  Buildings  componenL  (1)  Project 
need  and  design  (60  points).  The  project 
will  accomplish  the  following: 

(i)  Benefit  the  neediest  segment  of  the 
population  to  the  greatest  extent 
possible. 

(ii)  Provide  a  building  that  currently 
does  not  exist  either  within  or  outside 
(nearby)  the  community  or  reservation 
or  replace  an  existing  facility  that  no 
longer  functions  adequately  to  meet  the 
currc'n'  nrfrl? 


(iii)  Provide  multiple  uses,  multiple 
benefits  or  have  services  available  24 
hours  a  day. 

(iv)  Meet  an  essential  community 
need  or  eliminate  or  reduce  a  health  or 
safety  problem. 

(2)  Planning  and  implementation  (30 
points).  The  application  will  show: 

(i)  A  viable  plan  for  maintenance  and 
operation. 

(ii)  An  appropriate  and  effective 
design,  scale,  and  cost. 

(3)  Leveraging  (10  points).  The 
application  must  contain  documentation 
of  the  amount  and  sources  of  additional 
funds. 

§  571.305    Economic  development  rating 
category. 

(a)  The  economic  development  rating 
category  has  only  one  component, 
consisting  of  three  parts:  project 
viability:  permanent  full-time  job 
creation;  and  additional  considerations. 
Economic  development  projects  may 
receive  a  maximum  of  100  points. 

(b)  Economic  development  assistance 
may  be  provided  only  when  a  financial 
analysis  is  done  which  shows  that  the 
assistance  to  the  business  does  not 
exceed  the  level  of  financial  assistance 
needed  to  make  the  project  financially 
feasible,  public  benefit  commensurate 
with  the  assistance  to  the  business  can 
reasonably  be  expected  to  result  from 
the  assisted  project,  and  the  project  has 
a  reasonable  chance  of  success. 

(c)  In  making  this  determination,  for 
example,  if  the  analysis  of  the  financial 
information  indicates  an  ability  to  repay 
the  assistance,  a  grant  would  not  be 
warranted  if  the  financial  assistance  is 
going  to  a  nongovernmental  entity. 

(1)  Project  viability  (55  points).  The 
application  will  be  rated  on  the 
adequacy  and  quality  of  the  following 
subparts: 

(i)  Market  Analysis. 

(ii)  Management  capacity. 

(iii)  Organization. 

(iv)  Viability  of  the  business;  or 

(v)  Viability  of  the  microenterprise. 

(vi)  Leveraging. 

(2)  Permanent  full-time  equivalent  fob 
creation  (30  points).  The  application  will 
be  rated  on  the  adequacy  and  quality  of 
the  following  subparts: 

(i)  CDBG  cost  per  job. 

(ii)  CDBG  cost  per  job  targeted  to  low- 
and  moderate-income  persons. 

(iii)  Quality  of  jobs  targeted  to  low- 
and  moderate-income  persons  or 
employer  commitment  to  provide 
training  opportunities. 

(3)  Additional  considerations  (15 
points).  The  project  will  accomplish  one 
or  more  of  the  following: 
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(i)  Use,  improve,  or  expand  members' 
special  skills. 

(ii)  Provide  spin-off  benefits  beyond 
the  initial  economic  development 
benefits. 

(iii)  Provide  special  opportunities  for 
residents  of  federally  assisted  housing. 

(iv)  Provide  benefits  to  other 
businesses  owned  by  Indians  or 
Alaskan  natives. 

(v)  Provide  for  reuse  of  project  funds 
for  other  CD3G  eligible  activities  that 
meet  a  national  objective  through 
repayment  of  CDBG  assistance  to  the 
grantee  or  use  of  the  profits  of  the 
tribally  owned  business. 

§  571.306    Putt'c  services  rating  catego'^. 

(a)  Project  need  and  design  (45 
points).  The  project  will  accomplish  the 
following: 

(1)  Meet  an  essential  community  need. 

(2)  Benefit  the  neediest  segment  of  the 
population. 

(3)  Eliminate  or  substantially  reduce  a 
health  or  safety  problem. 

(b)  Planning  and  implementation  (45 
points).  The  application  will  show: 

(1)  A  viable  plan  for  continuing 
provision  of  the  servicels). 

(2)  An  appropriate  and  effective 
design,  scale  and  cost. 

(3)  An  innovative  approach  to  the 
delivery  of  the  service(s). 

(c)  Leveraging  (10  points).  The 
application  must  contain  documentation 
of  the  amount  and  sources  of  additional 
funds. 

§571.307    Fj-idip^  process. 

(a)  Notification.  Field  offices  will 
noti^  applicants  of  the  actions  taken 
regarding  their  applications.  Grant 
amounts  offered  may  reflect 
adjustments  made  by  the  field  offices  in 
accordance  with  I  571.100(b). 

(b)  Pre-award  requirements.  (1)  Upon 
notification  by  HUD  of  successfully 
competing  for  a  grant,  the  applicant 
shall  submit,  on  forms  prescribed  by 
HUD.  the  following: 

(i)  Implementation  schedule. 

(ii)  Certifications. 

(iii)  Cost  information,  if  changes  have 
occurred  or  if  the  field  office  has 
adjusted  the  original  grant  request. 

(2)  Successful  applicants  also  may  be 
required  to  provide  supporting 
documentation  concerning  the 
management,  maintenance,  operation,  or 
financing  of  proposed  projects  before  a 
grant  agreement  can  be  executed. 
Applicants  will  be  given  at  least  thirty 
(30)  calendar  days,  to  respond  to  such 
requirements.  In  the  event  that  no 
response  or  an  insufficient  response  is 
made  within  the  prescribed  time  period, 
the  field  office  may  determine  that  the 
applicant  has  not  met  the  requirements 


and  the  grant  offer  may  be  withdrawn. 
The  field  offices  shall  require  supporting 
documentation  in  those  instances 
where: 

(i)  Specific  questions  remain 
concerning  the  scope,  magnitude,  timing, 
or  method  of  implementing  the  project; 
or 

(ii)  The  applicant  has  not  provided 
information  verifying  the  commitment  of 
other  resources  required  to  complete, 
operate,  or  maintain  the  proposed 
project. 

(3)  Grant  amounts  allocated  for 
applicants  unable  to  met  pre-award 
requirements  will  be  offered  to  the  next 
highest  ranking  unfunded  project. 

(4)  New  projects  may  not  be 
substituted  for  those  orginally  proposed 
in  the  application. 

(c)  Grant  award  (1)  As  soon  as  HUD 
determines  that  the  applicant  has 
complied  with  the  pre-award 
requirements  and  nothing  has  come  to 
the  attention  of  the  field  office  which 
would  alter  the  threshold 
determinations  under  §  571.302,  the 
grant  will  be  awarded.  These 
regulations  [i.e.,  24  CFR  part  571) 
become  part  of  the  grant  agreement. 

(2)  All  grants  shall  be  conditioned 
upon  the  completion  of  all 
environmental  obligations  and  approval 
of  release  of  funds  by  HUD  in 
accordance  with  the  requirements  of 
part  58  of  this  title  and,  in  particular, 
subpart  J  of  part  58  of  this  title,  except 
as  otherwise  provided  in: 

(i)  Section  58.33,  "Emergencies"; 

(ii)  Section  58.34,  "Exempt  activities"; 
or 

(iii)  Section  58.22,  "Activities," 
excepted  from  limitations  on  the 
commitment  of  funds  and  which  are 
reimbursable  under  subpart  C  of  part 
570  of  this  chapter. 

(3)  HUD  may  impose  other  grant 
conditions  where  additional  actions  or 
approvals  are  required  prior  to  the  use 
of  ^Jnds  and  such  as: 

(i)  Pending  site  and  neighborhood 
standards  approval  for  a  proposed 
housing  project,  if  applicable; 

(ii)  Pending  HUD  approval  of  the  use 
of  Tribal  work  forces  for  construction  or 
renovation  activities  in  accordance  with 
§  571.502;  or 

(iii)  Pending  receipt  of  other  agencies' 
funding  commitments  required  for  the 
project.  If  the  required  conditions  are 
not  met  within  the  prescribed  time,  HUD 
may  unilaterally  rescind  the  grant 
award. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  250&-0043) 

§  571.308    Program  amendments. 

(a)  Grantees  shall  request  prior  HUD 
approval  for  all  program  amendments 


in\  olving  the  alteration  of  existing 
activitit^s  that  will  significantiy  change 
the  snope.  location,  objective,  of  class  or 
beneficiaries  of  the  approved  activities, 
as  originally  described  in  the 
application. 

(b)  Amendment  requests  shall  .nclude 
the  information  required  under 

§  571.30OlT|  (1)  and  f-41.  as  well  as  any 
chansps  to  the  information  requested 
under  §  571.300(0  (2).  (3)  and  (5). 

(1)  Amendments  of  S25.00<]  or  more 
shall  address  all  the  rating  parts  and 
subparts  of  the  last  rating  cycle. 
Approval  is  subject  to  the  following: 

(i)  A  rating  equal  to  or  greater  than 
the  lowest  rating  received  by  a  funded 
project  during  the  last  rating  cycle; 

(ii)  Capability  to  complete  promptly 
the  modified  or  new  activities; 

(iii)  Compliance  with  the  requirements 
of  §  571.604  of  this  part  for  citizen 
participation;  and 

(iv)  The  preparation  of  an  amended  or 
new  environmental  review  in 
accordance  with  part  58  of  this  title,  if 
there  is  a  significant  change  in  the  scope 
or  location  of  approved  activities. 

(2)  Amendments  of  less  than  $25,000 
shall  be  approved  subject  to  meeting  the 
requirements  of  paragraphs  (b)(1)  (ii), 
(iii),  and  (iv)  otthis  section. 

(3)  Amendments  which  address 
imminent  threats  to  health  and  safety 
shall  be  reviewed  and  approved  in 
accordance  with  the  requir^ents  of 
subpart  E  of  this  part.      k,_-A 

(c)  If  a  program  amendment  fails  to  be 
approved  and  the  original  project  is  no 
longer  feasible,  the  grant  funds  proposed 
for  amendment  shall  be  returned  to 
HUD. 

Subpart  E— imminent  Ttreat  Grants 

§  571.400    Criteria  for  funding. 

The  following  criteria  apply  to 
requests  for  assistance  under  this 
subpart: 

(a)  In  response  to  requests  for 
assistance,  the  field  office  may  make 
funds  available  under  this  subpart  to 
applicants  to  alleviate  or  remove 
imminent  threats  to  health  or  safety  that 
require  an  immediate  solution.  The 
urgency  and  immediacy  of  the  threat 
shall  be  independently  verified  prior  to 
the  approval  of  an  application.  Funds 
may  only  be  used  to  deal  with  imminent 
threats  that  are  not  of  a  recurring  nature 
and  which  represent  a  unique  and 
unusual  circumstance,  and  which  impact 
on  an  entire  service  area. 

(b)  Funds  to  alleviate  imminent 
threats  may  be  granted  only  if  the 
applicant  can  demonstrate  to  the 
satisfaction  of  HUD  that  other  local  or 
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Fedora!  funding  sources  cannot  be  made 
available  to  alleviate  the  threat. 

(c)  Field  offices  will  establish  grant 
ceilings  for  imminpnt  threat 
applications. 

§571401     Application  process. 

{aj  Letter  to  proceed.  The  field  office 
may  issue  the  applicant  a  letter  to 
proceed  to  incur  costs  to  alleviate 
imminent  threats  to  health  and  safety 
only  if  the  assisted  activities  do  not  alter 
environmental  conditions  and  are  for 
temporary  or  permanent  improvements 
limited  to  protection,  repair,  or 
restoration  actions  necessary  only  to 
control  or  arrest  the  effects  of  imminent 
threats  or  physical  deterioration. 
Reimbursement  of  such  costs  is 
dependent  upon  HUD  approval  of  the 
application. 

(b)  Applications.  Applications  shall  be 
submitted  in  accordance  with 
§  571.300(n.  Applications  which  meet 
the  requirement  of  this  section  may  be 
approved  by  the  field  office  without 
competition  in  accordance  vyilh  the 
applicable  requirements  of  §  571.307. 

§571.402     Environmental  review. 

In  accordance  with  24  CFR  58.34(a)(8), 
grants  for  imminent  threat  to  health  or 
safety  are  exempt  from  some  or  all  of 
the  environmental  review  requirements 
of  part  58  of  this  title,  to  the  extent 
provided  in  that  section. 

§571.403     Availability  of  funds. 

Field  offices  may  set  aside  up  to  15 
percent  of  their  allocation  of  funds 
under  this  part  for  imminent  threat 
grants.  The  only  funds  reserved  for 
imminent  threat  are  those  set  aside  by 
the  field  office  each  year.  A  field  office 
may  not  retain  imminent  threat  funds 
after  the  date  upon  which  it  receives  its 
allocation  for  the  succeeding  fiscal  year. 
Field  Offices  will  use  any  im.minent 
threat  funds  remaining  to  either  fund  the 
highest  ranking  unfunded  project  from 
the  previous  fiscal  year  or  will  use  the 
funds  as  if  they  are  a  part  of  the  new 
allocation  of  funds.  Field  offices  must 
correctly  indicate,  however,  the  fiscal 
year  the  residual  funds  were  originally 
allocated  when  the  funds  are  awarded 
to  applicants. 

Subpart  F— Grant  Administration 

§571500     Cerersl 

The  requ;re.-nents  of  part  570,  subpart 
J  of  this  chapter  Grant  Administration — 
apply  to  grants  under  this  part  except 
for  those  provisions  that  are  specifically 
stated  as  applying  to  the  Entitlement 
Cities  or  Sm-all  Cities-HUD  administered 
programs,  and  with  the  modifications 
stated  in  this  subpart. 


(Approved  by  the  Office  of  Management  and 

Budget  under  OMB  Control  No.  25''>*V-OfM'" 

§  571.501     Designation  of  public  agency. 
One  or  .Tiore  Tribal  departments  or 
authorities  may  be  designated  by  the 
chief  executive  officer  of  an  Indian 
Tribe  or  Alaskan  native  village  as  the 
operating  agency  to  undertake  activities 
assisted  under  this  part.  The  Indian 
Tribe  or  Alaskan  native  village  itself, 
however,  shall  be  the  applicant. 
Designation  of  an  operating  agency  does 
not  relieve  the  Indian  Tribe  or  Alaskan 
native  village  of  its  responsibility  to 
assure  that  the  program  will  be 
administered  in  accordance  with  all 
HUD  requirements,  including  these 
regulations. 

§  571.502    Force  account  construction. 

(a)  The  use  uf  IriDu.  w^..^  lorces  for 
construction  or  renovation  activities 
performed  as  part  of  the  activities 
funded  under  this  part  shall  be  approved 
by  HUD  before  the  start  of  project 
implementation.  In  reviewing  requests 
for  an  approval  of  force  account 
construction  or  renovation.  HUD  may 
require  that  the  grantee  provide  the 
following: 

(1)  Documentation  to  indicate  that  it 
has  carried  out  or  can  carry  out 
successfully  a  project  of  the  size  and 
scope  of  the  proposal; 

(2)  Documentation  to  indicate  that  it 
has  obtained  or  can  obtain  adequate 
supervision  for  the  workers  to  be 
utilized; 

(3)  Information  showing  that  the 
workers  to  be  utilized  are,  or  will  be, 
listed  on  the  Tribal  payroll  and  are 
employed  directly  by  a  unit,  department 
or  other  governmental  instrumentality  of 
the  Tribe  or  village. 

(b)  Any  and  all  excess  funds  derived 
from  the  force  account  construction  or 
renovation  activities  shall  accrue  to  the 
grantee  and  shall  be  reprogrammed  for 
other  activities  eligible  under  this  part  in 
accordance  with  §  571.308(b)  or  returned 
to  HUD  promptly. 

(c)  Insurance  coverage  for  force 
account  workers  and  activities  shall, 
where  applicable,  include  workman's 
compensation,  public  liability,  property 
damage,  builder's  risk,  and  vehicular 
liability. 

(d)  The  grantee  shall  specify  and 
apply  reasonable  labor  performance, 
construction,  or  renovation  standards  to 
work  performed  under  the  force  account. 

(e)  The  contracting  and  procurement 
standards  set  forth  in  24  CFR  05.36  apply 
to  material,  equipment,  and  supply 
procurement  from  outside  vendors  under 
this  section,  but  not  to  other  activities 
undertaken  by  force  account.  HUD  may 
approve  alternative  requirements  in  lieu 


of  bonding  if  compliance  with  the 
bonding  requirements  specified  in 
i  85.36(h)  of  this  title  is  determined  by 
HUD  to  be  infeasible  or  incompatible 
with  the  Indian  preference  requirements 
set  forth  in  $  571.503. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  2506-0043) 

§  571.503    Indian  preference  requlreneits. 

(a)  Applicability.  HUD  has 
determined  that  grants  under  this  part 
are  subject  to  section  7(b)  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)). 
which  requires  that,  to  the  greatest 
extent  feasible: 

(1)  Preference  and  opportunities  for 
training  and  employment  shall  be  given 
to  Indians,  and 

(2)  Preference  in  the  award  of 
contracts  and  subcontracts  shall  be 
given  to  Indian  organizations  and 
Indian-owned  economic  enterprises. 

(b)  Definitions.  Indian  organizations 
and  Indian-owned  economic  enterprises 
include  both  of  the  following: 

(1)  Any  economic  enterprise  as 
defined  in  section  3(e)  of  the  Indian 
Financing  Act  of  1974  (Pub.  L.  93-262); 
that  is,  "any  Indian-owned  commercial, 
industrial,  or  business  activity 
established  or  organized  for  the  purpose 
of  profit  provided  that  such  Indian 
ownership  and  control  shall  constitute 
not  less  than  51  percent  of  the 
enterprise";  and 

(2)  Any  "Tribal  organizations"  as 
defined  in  section  4(c)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (Pub.  L.  93-638);  that  is. 
"the  recognized  governing  body  of  any 
Indian  Tribe;  any  legally  established 
organization  of  Indians  which  is 
controlled,  sanctioned  or  chartered  by 
such  governing  body  or  which  is 
democratically  elected  by  the  adult 
members  of  the  Indian  community  to  be 
served  by  such  organizations  and  which 
includes  the  maximum  participation  of 
Indians  in  all  phases  of  its  activities." 

(c)  Preference  in  administration  of 
grant.  To  the  greatest  extent  feasible, 
preference  and  opportunities  for  training 
and  employment  in  connection  with  the 
administration  of  grants  awarded  under 
this  part  shall  be  given  to  Indians  and 
Alaskan  natives. 

(d)  Preference  in  contracting.  To  the 
greatest  extent  feasible,  grantees  shall 
give  preference  in  the  award  of 
contracts  for  projects  funded  under  this 
part  to  Indian  organizations  and  Indian- 
owned  economic  enterprises. 

(1)  Each  grantee  shall: 

(i)  Advertise  for  bids  or  proposals 
limited  to  qualified  Indian  organizations 
and  Indian-owned  enterprises;  or 
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(ii)  Lse  a  tv^o-stage  preference 
procedure,  as  follows: 

(A)  Stage  1.  lr,\  ;te  or  otnerwise  solicit 
Indian-owned  economic  enterprises  to 
submit  a  statement  of  intent  to  respond 
to  a  bid  announcement  limited  to 
Indian-owned  firms. 

(B)  Stage  2.  If  responses  are  received 
from  more  than  one  Indian  enterprise 
found  to  be  qualified,  advertise  for  bids 
or  proposals  limited  to  Indian 
organizations  and  Indian-owned 
economic  enterprises;  or 

(iii)  Develop,  subject  to  HUD  field 
office  one-time  approval,  the  grantee's 
own  method  of  providing  preference. 

(2)  If  the  grantee  selects  a  method  of 
providing  preference  that  results  in 
fewer  than  two  responsible  qualified 
organizations  or  enterprises  submitting 

a  statement  of  intent,  a  bid  or  a  proposal 
to  perform  the  contract  at  a  reasonable 
cost,  then  the  grantee  shall; 

(i)  Re-bid  the  contract,  using  any  of 
the  methods  described  in  paragraph 
{d)(l)  of  this  section:  or 

(ii)  Re-bid  the  contract  without 
limiting  the  advertisement  for  bids  or 
proposals  to  Indian  organizations  and 
Indian-owned  economic  enterprises;  or 

(lii)  If  one  approvable  bid  is  received, 
request  field  office  review  and  approval 
of  the  proposed  contract  and  related 
procurement  documents,  in  accordance 
with  24  CFR  85  36.  in  order  to  award  the 
contract  !o  the  single  bidder. 

(3)  Procurements  that  are  within  the 
dollar  limitations  established  for  small 
purchases  under  24  CFR  85.36  need  not 
follow  the  formal  bid  procedures  of 
paragraph  (d)  of  this  section,  since  these 
procurements  are  governed  by  the  small 
purchase  procedures  of  24  CFR  85.36. 
Flowever,  a  grantee's  small  purchase 
procurem;fnt  shaU,  to  the  greatest  extent 
feasible,  provide  Indian  preference  in 
the  award  of  contracts. 

(4)  All  preferences  shall  be  publicly 
announced  m  the  advertisement  and 
bidding  solicitation  ,^nd  the  bidding 
documents. 

(5)  A  grantee,  at  its  discretion,  may 
require  information  of  prospective 
contractors  seei^ing  'o  qualify  as  Indian 
organizations  or  Indian-owned 
economic  enterprises:  however,  this 
information  need  not  be  submitted  to 
HUD.  Grsintees  may  require  prospective 
contractors  to  mciude  the  following 
information  prior  to  submitting  a  bid  or 
proposal,  or  at  the  time  of  submission: 

(i)  Evidence  showing  fully  the  extent 
of  Indian  ownership,  control,  and 
interest; 

(ii)  Evidence  of  structure,  management 
and  financing  affecting  the  Indian 
character  of  the  enterprise,  including 
major  subcontracts  and  purchase 
agreements,  materials  or  equipment 


supply  arrangements:  and  management 
salary  or  profit-sharing  arrangem.enfs; 
and  evidence  showing  the  effect  of  these 
on  the  extent  of  Indian  ownership  and 
interest:  and 

(iii)  Evidence  sufficient  to 
demonstrate  to  the  satisfaction  of  the 
grantee  that  the  prospective  contractor 
has  the  technical,  administrative,  and 
financial  capability  to  perform  contract 
work  of  the  size  and  type  involved. 

(6)  The  grantee  shall  incorporate  the 
following  clause  (referred  to  as  the 
section  7(b)  clause)  in  each  contract 
awarded  in  connection  with  a  project 
funded  under  this  part: 

(i)  The  work  to  be  performed  under 
this  contract  is  on  a  project  subject  to 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)) 
(Indian  Act).  Section  7(b)  requires  that 
to  the  greatest  extent  feasible: 

(A)  preferences  and  opportunities  for 
training  and  employment  shall  be  given 
to  Indians; 

(B)  Preferences  in  the  award  of 
contracts  and  subcontracts  shall  be 
given  to  Indian  organizations  and 
Indian-owned  economic  enterprises. 

(ii)  The  parties  to  this  contract  shall 
comply  with  the  provisions  of  section 
7(b)  of  the  Indian  Act. 

(iii)  In  connection  with  this  contract, 
the  contractor  shall,  to  the  greatest 
extent  feasible,  give  preference  in  the 
award  of  any  subcontracts  to  Indian 
organizations  and  Indian-owned 
economic  enterprises,  and  preferences 
and  opportunities  for  training  and 
employment  to  Indians  and  Alaskan 
natives. 

(iv)  The  contractor  shall  include  this 
section  7(b)  clause  in  every  subcontract 
in  connection  with  the  project,  and  shall, 
at  the  direction  of  the  grantee,  take 
appropriate  action  pursuant  to  the 
subcontract  upon  a  finding  by  the 
grantee  or  HUD  that  the  subcontractor 
has  violated  the  section  7(b)  clause  of 
the  Indian  Act. 

(e)  Additional  Indian  preference 
requirements.  A  grantee  may,  with  prior 
HUD  approval,  provide  for  additional 
Indian  preference  requirements  as 
conditions  for  the  award  of.  or  in  the 
terms  of,  any  contract  in  connection 
with  a  project  funded  und^T  this  pari. 
The  additional  Indian  preference 
requirements  shall  be  consistent  with 
the  objectives  of  the  section  7(b)  clause 
of  the  Indian  Act  and  shall  not  result  in 
a  significantly  higher  cost  or  greater  nsk 
of  non-performance  or  longer  period  of 
performance. 

§571.504    Grant  ckjseotrt  pcoceckire. 

Within  90  days  of  the  date  that  HUD 
determines  the  grant  has  met  the  criteria 


for  closoout,  the  grantee  shall  submit  to 
HUD  a  completed  Financial  Status 
Report  lSF-269).  In  addition,  the 
requirements  of  §  570.509  of  this  chapter. 
Cranf  <  ioseout  procedures,  apply  to  the 
ICDBG  program  where  applicable. 

(Apprjvf>d  by  the  Office  of  Management  and 
Budaet  under  0MB  Control  No.  2506-0043) 

§571.505    Program  income. 

(a)  The  provisions  of  24  CFR 
570.504(b)  apply  to  all  program  incxime 
received  prior  to  grant  closeout. 

(b)  Income  received  after  closeout 
from  the  disposition  of  real  property  or 
repayments  of  loans  outstanding  at  the 
time  of  closeout  will  not  be  governed  by 
the  provisions  of  this  part  except  that 
such  income  shall  be  used  for  activities 
that  meet  one  of  the  national  objectives 
in  24  CFR  570.208  and  the  eligibility 
requirements  described  in  section  105  of 
the  Act. 

(c)  All  other  program  income  received 
after  closeout  will  not  be  governed  by 
the  provisions  of  this  part. 

Subpart  G— Other  Program 
Requirements 

§  571.600    General. 

The  following  requirements  of  24  CFR 
part  570.  subpart  K — Other  Program 
Requirements — apply  to  grants  under 
this  part. 

(a)  Section  570.605  National  Flood 
Insurance  Program. 

(b)  Section  570.608  Lead-based  paint. 

(c)  Section  570.609  Use  of  debarred, 
suspended,  or  ineligible  contractors  or 
subrecipients. 

(d)  Section  570.610  Uniform 
administrative  requirements  and  cost 
principles.  Non-federally  recognized 
tribes  shall  follow  the  requirements  of 
24  CFR  part  85  and  0MB  Circulars  A-87 
and  A-128. 

[Copies  of  OMB  Circulars  may  be  obtained 
from  E.O.P.  Publications,  room  220a  New 
Executive  Office  Building,  Washington.  DC 
20503,  telephone  (202)  395-7332.  (This  is  not  a 
toll-free  number.)  There  is  a  limit  of  two  free 
copies.) 

§  571.601    Nondiscrimination. 

(a)  Under  the  authority  of  section 
107(e)(2)  of  the  Act,  the  Secretary 
waives  the  requirement  that  recipients 
comply  with  section  109  of  the  Act 
except  with  respect  to  the  prohibition  of 
discrimination  based  on  age,  sex,  or 
against  an  otherwise  qualified 
handicapped  individual. 

(b)  A  recipient  shall  company  with  the 
provisions  of  title  II  of  Public  Law  90- 
284  (24  U.S,C  1301— the  Indian  Civil 
Rights  Act)  in  the  administration  of  a 
program  or  activity  funded  in  whole  or 
in  part  with  funds  made  available  under 
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this  part.  For  purposes  of  this  section, 
"program  or  activity"  is  defined  as  any 
function  conducted  by  an  identifiable 
administrative  unit  of  the  recipient;  and 
"funded  in  whole  or  in  part  with  funds 
made  available  under  this  part"  means 
that  community  development  funds  in 
any  amount  have  been  transferred  by 
the  recipient  to  an  identifiable 
administrative  unit  and  disbursed  in  a 
program  or  activity. 

§  571.602    RelocatJon  and  acquisition. 

(a)  General  policy  for  minimizing 
displacement.  Consistent  with  the  other 
goals  and  objectives  of  this  part, 
grantees  shall  assure  that  they  have 
taken  all  reasonable  steps  to  minimize 
the  displacement  of  persons  (families, 
individuals,  businesses,  nonprofit 
organizations,  and  farms)  as  a  result  of  a 
project  assisted  under  this  part. 

(b)  Temporary  relocation.  The 
following  policies  cover  residential 
tenants  who  will  not  be  required  to 
move  permanently  but  who  must 
relocate  temporarily  for  the  project. 
Such  tenants  must  be  provided: 

(1)  Reimbursement  for  all  reasonable 
out-of-pocket  expenses  incurred  m 
connection  with  the  temporary' 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporarily  occupied 
housing  and  any  increase  in  monthly 
housing  costs  (e.g.,  rent/utility  costs). 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of: 

(i)  The  date  and  approximate  duration 
of  the  temporar>'  relocation: 

(ii)  The  location  of  the  suitable,  safe 
and  habitable  dwelling  to  be  made 
available  for  the  temporary  period; 

(iii)  The  terms  and  conditions  under 
which  the  tenant  may  occupy  a  suitable, 
decent,  safe,  and  sanitarj'  dwelling  in 
the  buiiJing/complex  following 
completion  of  the  repairs;  and 

(iv)  The  provisions  of  paragraph  (b)(1) 
of  this  section. 

(c)  Relocation  assistance  for 
displaced  persons.  A  displaced  person 
(defined  in  paragraph  (g)  of  this  section) 
must  be  provided  relocation  assistance 
at  the  levels  described  in,  and  in 
accordance  with  the  requirements  of. 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970,  as  amended  (URA)  42  U.S.C. 
4601-4655)  and  implementing  regulations 
at  49  CFR  part  24. 

(d)  Acquisition  of  real  property.  The 
acquisition  of  real  property  for  an 
assisted  activity  is  subject  to  49  CFR 
part  24,  subpart  B.  Whenever  the 
grantee  does  not  have  the  authonty  to 
acquire  the  real  property  through 
condemnation,  it  shall: 


(1)  Before  discussing  the  pv'^h;.re 
price,  inform  the  owner: 

(i)  Of  the  amount  it  believes  to  be  the 
fair  value  of  the  property  Such  amount 
shall  be  based  upon  one  or  more 
appraisals  prepared  by  a  qualified 
appraiser.  However,  this  provision  does 
not  prevent  the  grantee  from  accepting  a 
donation  or  purchasing  the  real  property 
at  less  than  its  fair  market  value 

(li)  That  it  will  be  unable  to  acquire 
the  property  if  negotiations  fail  tn  result 
in  an  amicable  agreement. 

(2)  Request  HUD  approval  of  the 
proposed  acquisition  price  befo.'-e 
executing  a  firm  commitment  to 
purchase  the  property.  The  grantpe  shall 
include  with  its  request  a  copy  of  the 
appraisal(s)  and,  when  applicable,  a 
lustification  for  any  proposed 
acquisition  payment  that  exceeds  the 
fdir  market  value  of  the  property.  HUD 
will  promptly  review  the  proposal  and 
inform  the  grantee  of  its  approval  or 
disapproval. 

(e)  Appeals.  A  person  who  disagrees 
with  the  grantee's  determination 
concerning  whether  the  person  qualines 
as  a  "displaced  person."  or  the  amount 
of  relocation  assistance  for  which  the 
person  is  eligible,  may  file  a  written 
appeal  of  that  determination  with  the 
grantee.  A  person  who  is  dissatisfied 
with  the  grantee's  determination  on  his 
or  her  appeal  may  submit  a  written 
request  for  review  of  that  determination 
to  the  HUD  Field  Office. 

(f)  Responsibility  o'' grantee.  (1)  The 
grantee  shall  certify  that  it  will  comply 
with  the  URA,  the  regulations  at  49  CFR 
part  24,  and  the  requirements  of  this 
section,  [i e..  provide  assurance  of 
compliance  as  required  by  49  CFR  part 
24).  The  grantee  shall  ensure  such 
compliance  notwithstanding  any  third 
party's  contractual  obligation  to  the 
grantee  to  comply  with  these  provisions. 

(2)  The  cost  of  required  relocation 
assistance  is  an  eligible  project  cost  in 
the  same  manner  and  to  the  same  extent 
as  other  project  costs.  However,  such 
assistance  may  also  be  paid  for  with 
fu.nds  a\'ailab!e  to  the  grantee  from  any 
other  source. 

(3)  The  grantee  shall  maintain  records 
in  sufficient  detail  to  demonstrate 
compliance  with  this  section. 

(gi  Displaced  person.  (1)  For  purposes 
of  this  section,  the  term  "displaced 
person"  means  any  person  (family, 
individual,  business,  nonprofit 
organization,  or  farm)  that  moves  from 
real  property,  or  moves  his  or  her 
personal  property  from  real  property, 
permanently,  as  a  direct  result  of 
rehabilitation,  demolition,  or  acquisition 
for  a  project  assisted  under  this  part. 
This  includes  any  permanent, 
involuntary  move  for  an  assisted 


project,  ini.  ludirig  .in.\  permanent  move 
f'-tiTTi  rfrt'  i;ri'i'C-;\  'hn'  is  made: 

A.'UT  ;:!;;:..,*•  h\  ;, he  grantee  or 
property  owner  to  move  permanently 
from  the  property,  if  the  move  occurs  on 
or  after  the  date  of  the  submission  of  an 
application  for  financial  assistance  by 
the  grantee  to  HUD  that  is  later 
approved  for  the  project. 

(ii)  Before  the  date  of  the  submission 
of  the  application  requesting  assistance. 
if  either  IfUD  or  the  grantee  determines 
that  the  displacement  directly  resulted 
from  acquisition,  rehabilitation,  or 
demolition  for  the  assisted  project. 

(iii)  By  a  tenant-occupant  of  a 
dwelling  unit,  if  any  one  of  the  following 
three  situations  occurs: 

(A)  The  tenant  moves  after  execution 
of  the  agreement  between  the  grantee 
and  HUD  and  the  move  occurs  before 
the  tenant  is  provided  written  notice 
offering  him  or  her  the  opportunity  to 
lease  and  occupy  a  suitable,  decent, 
safe,  and  sanitary  dwelling  in  the  same 
building/complex  upon  completion  of 
the  project  under  reasonable  terms  and 
conditions.  Such  reasonable  terms  and 
conditions  include  a  monthly  rent  and 
estimated  average  monthly  utility  costs 
that  do  not  exceed  the  greater  of 

[1)  the  tenant's  monthly  rent  and 
estimated  average  monthly  utility  costs 
before  the  agreement;  or 

[2)  30  percent  of  gross  household 
income;  or 

(B)  The  tenant  is  required  to  relocate 
temporarily,  does  not  return  to  the 
building/complex,  and  either 

(/)  the  tenant  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation;  or 

[2)  other  conditions  of  the  temporary 
relocation  are  not  reasonable;  or 

(C)  The  tenant  is  required  to  move  to 
another  dwelling  unit  in  the  same 
building/complex  but  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move,  or  other  conditions  of  the 
move  are  not  reasonable. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (g)(l]  of  this  section,  a  person 
does  not  qualify  as  a  "displaced  person" 
(and  is  not  eligible  for  relocation 
assistance  under  the  URA  or  this 
section),  if; 

(i)  The  person  moved  into  the  property 
after  the  submission  of  the  application 
for  financial  assistance  to  HUD  and, 
before  signing  a  lease  or  commencing 
occupancy,  was  provided  written  notice 
of  the  project,  its  possible  impact  on  the 
person  (e.g.,  the  person  may  be 
displaced,  temporarily  relocated  or 
suffer  a  rent  increase)  and  the  fact  that 
the  person  would  not  qualify  as  a 
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"displaced  person"  or  for  any  assistance 
provided  under  this  section  as  a  result  of 
the  proiect: 

(ii)  The  person  is  not  displaced,  as 
defined  under  49  CFR  24.2(g)(2). 

(iii)  The  grantee  determines  the 
person  is  no*  displaced  as  a  direct  result 
of  acquisition,  rehabilitation,  or 
demolition  for  an  assisted  project.  To 
exclude  a  person  on  this  basis.  HUD 
must  concur  in  that  determination. 

(3)  A  grantee  may  ask  HUD.  at  any 
time,  to  determine  whether  a  specific 
displacement  is  or  would  be  covered 
under  this  section. 

(h)  Initiation  of  negotiations.  For 
purposes  of  determining  the  formula  for 
computing  the  replacement  housing 
assistance  to  be  provided  to  a  person 
displaced  as  a  direct  result  of 
rehabilitation  or  demolition  of  the  real 
property,  the  term  "initiation  of 
negotiations"  means  the  execution  of  the 
agreement  covering  the  rehabilitation  or 
demolition. 

§  57 1 .603    Lat>or  standards. 

In  accordance  with  the  authority 
under  section  107(e)(2)  of  the  Act,  the 
Secretary  waives  the  provisions  of 
section  110  of  the  Act  (Labor  Standards) 
with  respect  to  this  part,  including  the 
requirement  that  laborers  and 
mechanics  employed  by  the  contractor 
or  subcontractor  in  the  performance  of 
construction  work  financed  in  whole  or 
in  part  with  assistance  received  under 
this  part  be  paid  wages  at  rates  not  less 
than  those  prevailing  on  similar 
construction  in  the  locality,  as 
determined  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 

§  57 1,604    citizen  participation. 

(a)  In  order  to  permit  residents  of 
Indian  Tribes  and  Alaskan  native 
villages  to  examine  and  appraise  the 
applicant's  application  for  funds  under 
this  part,  the  applicant  shall  follow 
traditional  means  of  resident 
involvement  which,  at  the  least,  include 
the  following: 

(1)  Furnishing  residents  with 
information  concerning  the  amounts  of 
funds  available  for  proposed  community 
development  and  housing  activities  and 
the  range  of  activities  that  may  be 
undertaken. 

(2)  Holding  one  or  more  meetings  to 
obtain  the  views  of  residents  on 
community  development  and  housing 
needs.  Meetings  shall  be  scheduled  in 
ways  and  at  times  that  will  allow 
participation  by  residents. 

(3)  Developing  and  publishing  or 
posting  a  community  development 
statement  in  such  a  manner  as  to  afford 
affected  residents  an  opportunity  to 


examine  its  contents  and  to  submit 
comments. 

(4)  Affording  residents  an  opportunity 
to  review  and  comment  on  the 
applicant's  performance  under  any 
active  community  development  block 
grant 

(b)  Prior  to  submission  of  the 
application  to  HUD,  the  applicant  shall 
certify  by  an  official  Tribal  resolution 
that  it  has  met  the  requirements  of 
paragraph  (a)  of  this  section,  and 

(1)  considered  any  comments  and 
views  expressed  by  residents  and,  if  it 
deems  it  appropriate,  modified  the 
application  accordingly,  and 

(2)  made  the  modified  application 
available  to  residents, 

(c)  No  part  of  the  requirement  under 
paragraph  (a)  of  this  section  shall  be 
construed  to  restrict  the  responsibility 
and  authority  of  the  applicant  for  the 
development  of  the  application  and  the 
execution  of  the  grant.  Accordingly,  the 
citizen  participation  requirements  of  this 
section  do  not  include  concurrence  by 
any  person  or  group  in  making  final 
determinations  on  the  contents  of  the 
application. 

§  571.605    Environment 

In  order  to  assure  that  the  policies  of 
the  National  Environmental  Policy  Act 
of  1969  and  other  provisions  of  Federal 
law  which  further  the  purposes  of  that 
act  (as  specified  in  24  CFR  58.5)  are 
most  effectively  implemented  in 
connection  with  the  expenditure  of 
block  grant  funds,  the  recipient  shall 
comply  with  the  Environment  Review 
Procedures  for  the  Community 
Development  Block  Grant  Program  (24 
CFR  part  58).  Upon  completion  of  the 
environmental  review,  the  recipient 
shall  submit  a  certification  and  request 
for  release  of  funds  for  particular 
projects  in  accordance  with  24  CFR  part 
58. 

§  57 1.606    Conflict  of  Interest 
(a)  Applicability.  (1)  In  the 
procurement  of  supplies,  equipment 
construction,  and  services  by  grantees 
and  subrecipients,  the  conflict  of  interest 
provisions  in  24  CFR  85.36  and  0MB 
Circular  A-110  shall  apply. 

[Copies  of  0MB  Circulars  may  be  obtained 
from  E.O.P.  Publications,  room  2200.  New 
Executive  Office  Building,  Washington.  DC. 
20503.  telephone  (202)  395-7332.  (This  is  not  a 
toll-free  number.)  There  is  a  limit  of  two  free 
copies.) 

.  (2)  In  all  cases  not  governed  by  24 
CFR  85.36  and  0MB  Circular  A-ilO,  the 
provisions  of  this  section  shall  apply 
Such  cases  include  the  provision  of 
assistance  by  the  recipient  or  by  its 
subrecipients  to  businesses,  individuals. 
and  other  private  entities  under  eligible 


activities  that  authorize  such  assistance 
(e.g.,  rehabilitation,  preservation,  and 
other  improvements  of  private 
properties  or  facilities  under  {  570.202  of 
this  chapter;  or  grants,  loans,  and  other 
assistance  to  businesses,  individuals, 
and  other  private  entities  under 
5  570.203  or  I  570.204  of  this  chapter). 

(b)  Conflicts  prohibited.  Except  for  the 
use  of  ICDBG  funds  to  pay  salaries  and 
other  related  administrative  or 
personnel  costs,  the  general  rule  is  that 
no  persons  described  in  paragraph  (c)  of 
this  section  who  exercise  or  have 
exercised  any  functions  or 
responsibilities  with  respect  to  ICDBG 
activities  assisted  under  this  part  or  who 
are  in  a  position  to  participate  in  a 
decision-making  process  or  gain  inside 
information  with  regard  to  such 
activities,  may  obtain  a  personal  or 
financial  interest  or  benefit  from  an 
ICDBG  assisted  activity,  or  have  an 
interest  in  any  contract,  subcontract  or 
agreement  with  respect  thereto,  or  the 
proceeds  thereunder,  either  for 
themselves  or  those  with  whom  they 
have  family  or  business  ties,  during  their 
tenure  or  for  one  year  thereafter. 

(c)  Persons  covered.  The  conflict  of 
interest  provisions  of  paragraph  (b)  of 
this  section  apply  to  any  person  who  is 
an  employee,  agent,  consultant,  officer, 
or  elected  or  appointed  official  of  the 
recipient,  or  of  any  designated  public 
agencies,  or  subrecipients  under 

§  570.204  of  this  chapter,  receiving  funds 
under  this  part. 

(d)  Exceptions  requiring  HUD 
approval — (1)  Threshold  requirements. 
Upon  the  written  request  of  a  recipient 
HUD  may  grant  an  exception  to  the 
provisions  of  paragraph  (b)  of  this 
section  on  a  case-by-case  basis,  when  it 
determines  that  such  an  exception  will 
serve  to  further  the  purposes  of  the  Act 
and  the  effective  and  efficient 
administration  of  the  recipient's 
program  or  project.  An  exception  may 
be  considered  only  after  the  recipient 
has  provided  the  following: 

(:)  A  disclosure  of  the  nature  of  the 
possible  confiict  accompanied  by  an 
assurance  that  there  has  been  public 
disclosure  of  the  conflict  and  a 
description  of  how  the  public  disclosure 
was  made;  and 

(ii)  An  opinion  of  the  recipient's 
attorney  that  the  interest  for  which  the 
exception  is  sought  would  not  violate 
Tnbal  laws  on  confiict  of  interest  or 
applicable  State  laws. 

(2)  Factors  to  be  considered  for 
exceptions:  In  determining  whether  to 
grant  a  requested  exception  after  the 
recipient  has  satisfactorily  met  the 
requirements  of  paragraph  (d)(1)  of  this 
section,  HUD  shall  consider  the 
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cumulative  effect  of  the  following 
factors,  where  applicable. 

(i)  Whether  the  exception  would 
provide  a  significant  cost  benefit  or 
essential  expert  knowledge  to  the 
program  or  project  which  would 
otherwise  not  be  available; 

(ii)  Whether  an  opportunity  was 
provided  for  open  competitive  bidding 
or  negotiation; 

(iii)  Whether  the  affected  person  has 
withdrawn  from  his  or  her  functions  or 
responsibilities,  or  from  the  decision- 
making process,  with  reference  to  the 
specific  assisted  activity  in  question; 

[iv]  Whether  the  interest  or  benefit 
was  present  before  the  affected  person 
was  in  a  position  as  described  in 
paragraph  (b)  of  this  section; 

(v)  Whether  undue  hardship  will 
result,  either  to  the  recipient  or  (o  the 
person  affected,  when  weighed  against 
the  public  interest  served  by  avoiding 
the  prohibited  conflict; 

(vi)  Any  other  relevant 
considerations. 

(e)  Circumttances  under  which  the 
conflict  prohibition  does  not  apply  [  1 ) 
In  instances  where  a  person  who  might 
otherwise  be  deemed  to  be  included 
under  the  conflict  prohibition  is  a 
member  of  a  group  or  class  of 
beneficiaries  of  the  assisted  activit\  and 
receives  generally  the  same  interest  or 
benefits  as  are  being  m.ade  available  or 
provided  to  the  group  or  class,  the 
prohibition  does  not  apply,  except  that 
if.  by  not  applying  the  prohibition 
against  conflict  of  interest,  a  violation  of 
Tribal  or  State  laws  on  conflict  of 
interest  would  result,  the  prohibition 
does  apply. 

(2)  .A,ll  records  pertaining  to  the 
recipient's  decision  under  this  section 
shall  be  maintained  for  HUD  review 
upon  request. 

Subpart  H— Program  Periormance 

5  571.700    Reports  to  be  submitted  by 
grantee 

Grant  recipients  shall  submit  an 
annual  status  report  of  progress  made 
on  previously  funded  open  grants  at  a 
time  determined  by  the  field  office.  The 
status  report  shall  be  in  narrative  form 
addressing  three  areas: 

(a)  Progress.  The  progress  in 
completing  activities,  the  work 
remaining,  changes  in  the 
implementation  schedule,  and  a 
breakdown  of  funds  expended  on  each 
approved  project; 

(b)  Grantee  assessment.  Description 
of  the  effectiveness  of  funded  activities 
in  meeting  the  recipient's  community 
development  needs;  and 


(c)  Environment.  (1)  Compliance  with 
the  conditions  under  §  58  34  of  this  title 
for  exempt  projects:  and 

(2)  If  appropriate,  environmcnfat 
reviews  of  emergency  projects  under 
§  58.33  of  this  title. 

(Approved  by  the  Office  of  Munagemeni  and 
Budget  under  Control  \o  2.W6-fl043) 

§571.701    Review  o1  r*ctp«ent's 

performs  r>c«. 

(a)  Ohiective  HUD  will  review  each 
recipient's  performance  to  determine 
whether  the  recipient  has 

(1)  Complied  with  the  requirements  of 
the  Act  this  part,  and  other  applicable 
laws  and  regulations; 

(2)  Carried  out  its  activities 
substantially  as  described  in  its 
application; 

(3)  Made  substantial  progress  in 
carrying  out  its  approved  program; 

(4)  A  continuing  capacity  to  carry  out 
the  approved  activities  in  a  timely 
manner;  and 

(5)  The  capacity  to  undertake 
additional  activities  funded  under  this 
part. 

(b)  Basis  for  review.  In  reviewing 
each  recipient's  performance,  HUD  will 
consider  all  available  evidence  which 
may  include,  but  not  be  limited  to,  the 
following: 

(1)  The  approved  application  and  any 
amendments  thereto; 

(2)  Reports  prepared  by  the  recipient; 

(3)  Records  maintained  by  the 
recipient; 

(4)  Results  of  HUD's  monitoring  of  the 
recipient's  performance,  including  field 
evaluation  of  the  quality  of  the  work 
performed: 

(5)  Audit  reports: 

(6)  Records  of  drawdowns  on  the  line 
of  credit; 

(7)  Records  of  comments  and 
complaints  by  citizens  and 
organizations;  and 

(8)  Litigation. 

§  571.702     Corrective  and  remedial  action, 
(a)  General.  One  or  more  corrective  or 
remedial  actions  will  be  taken  by  HUD 
when,  on  the  basis  of  the  performance 
review,  HUD  determines  that  the 
recipient  has  not: 

(1)  Complied  with  the  requirements  of 
the  Act,  this  part,  and  other  applicable 
laws  and  regulations,  including  the 
environmental  responsibilities  assumed 
under  section  104(g)  of  title  I  of  the  Act; 

(2)  Carried  out  its  activities 
substantially  as  described  in  its 
applications: 

(3)  Made  substantial  progress  in 
carrying  out  its  approved  program;  or 

(4)  Shown  the  continuing  capacity  to 
carry  out  its  approved  activities  in  a 
timely  manner. 


[hjActJor.   T'he  action  taken  by  HUD 
will  be  designed,  firsi,  tc  prevent  the 
continuance  of  the  defn  lency;  second,  to 
rr,;:;xo!f  anv  advcrx   c^'fi-i,  ts  or 
cu:.s(;t,uen(_e6  u!  liic  di;i:i_iency;  and 
third,  to  prevent  a  recurrence  of  the 
same  or  similar  deficiencies.  The 
following  actions  may  be  taken  singly  or 
in  combinatipi  as  Htipropriate  for  the 
circumstances. 

(1)  Request  the  recipient  to  submit 
progress  schedules  for  completing 
approved  activities  or  for  complying 
with  the  requirements  of  this  part; 

(2]  Issue  fi  letter  of  warning  advising 
the  re(  ipit  r  •  of  the  deficiency  (including 
environmental  review  deficiencies  and 
housing  assistance  deficiencies), 
describing  the  corrective  actions  to  be 
taken,  establishing  a  date  for  corrective 
actions,  and  putting  the  recipient  on 
notice  that  more  serious  actions  will  be 
taken  if  the  deficiency  is  not  corrected 
or  is  repeated; 

(3)  Advise  the  recipient  that  a 
certification  of  compliance  will  no 
longer  be  acceptable  and  that  additional 
information  or  assurances  will  be 
required; 

(4)  Advise  the  recipient  to  suspend, 
discontinue,  or  not  incur  costs  for  the 
affected  activity; 

(5)  Advise  the  recipient  to  reprogram 
funds  from  affected  activities  to  other 
eligible  activities,  provided  that  such 
action  shall  not  be  taken  in  connection 
with  any  substantial  violation  of  Part  58 
and  provided  that  such  reprogramming 
is  subjected  to  the  environmental  review 
procedures  of  Part  58  of  the  title; 

(6)  Advise  the  recipient  to  reimburse 
the  recipient's  program  account  or  line 
of  credit  in  any  amount  improperly 
expended; 

(7)  Change  the  method  of  payment 
from  a  line  of  credit  basis  to  a 
reimbursement  basis;  and/or 

(8)  Suspend  the  line  of  credit  until 
corrective  actions  are  take" 

§571703     Reductton  or  withclr3».'a   of 
grant 

(a)  General.  A  reduction  or 
withdrawal  of  a  grant  under  paragraph 
(b)  of  this  section  will  not  be  made  until 
at  least  one  of  the  corrective  or  remedial 
actions  specified  in  §  571.702(b)  has 
been  taken  and  only  then  if  the  recipient 
has  not  made  an  appropriate  and  timely 
response.  Before  making  such  a  grant 
reduction  or  withdrawal,  the  recipient 
also  shall  be  notified  and  given  an 
opportunity  within  a  prescribed  time  for 
an  informal  consultation  regarding  the 
proposed  action. 

(b)  Reduction  or  withdrawal.  When 
the  field  office  determines,  on  the  basis 
of  a  review  of  the  grant  recipient's 
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performance,  that  the  objectives  set 
forth  in  §  571.701(3)  (2)  or  (3)  have  not 
been  me",  the  field  office  may  reduce  or 
withdrav^  the  grant,  except  that  funds 
already  expended  on  eligible  approved 
activities  shall  not  be  recaptured. 

§  571,704     Other  reme<}4es  for 
noncomptiance. 

(a)  Secretarial  actions.  If  the 
Secretary  finds  a  recipient  has  failed  to 
comply  with  any  provision  of  this  part 
ev'n  -•■''p-  corrective  actions  authorized 
u.".cier  §  571.702  have  been  applied,  the 
following  actions  may  be  taken  provided 
that  reasonable  notice  and  opportunity 
for  hearing  is  made  to  the  recipient.  (The 
Adm:r  .-:  i  •  V  e  Procedure  Act  (5  U.S.C. 
551  et  seqj.  where  applicable,  shall  be  a 
cuide  in  any  situation  involving 
adjudications  where  the  Secretary 
desires  to  take  actions  requiring 


reasonable  notice  and  opportunin  f  r  a 
hearing.) 

(1)  Terminate  the  grant  to  the 
recipient; 

(2)  Reduce  the  grant  to  the  recipient 
by  an  amount  equal  to  the  amount 
which  was  not  expended  in  accordance 
with  this  part;  or 

(3)  Limit  the  availabihty  of  funds  to 
projects  or  activities  not  affected  by 
such  failure  to  comply;  provided, 
however,  that  the  Secretary  may  on  dup 
notice  revoke  the  recipient's  line  of 
credit  in  whole  or  in  part  at  any  time  if 
the  Secretary  determines  that  such 
action  is  necessary  to  preclude  the 
further  expenditure  of  funds  for 
activities  affected  by  such  failure  to 
comply. 

(b)  Secretarial  referral  to  the  Attorney 
General.  If  there  is  reason  to  believe 


that  a  rpi 


lent  has  failed  to  comply 


substantially  with  any  provision  of  the 
Act,  the  Secretai^y  may  refer  the  matter 
to  the  .Attorney  Genera!  of  the  United 
Sicites  w!'h  a  recommendation  that  an 
appropra'p  civil  action  be  instituted. 
Upon  such  a  referral,  the  Attorney 
General  may  bnng  a  civnl  action  in  any 
United  States  district  court  having 
venue  thereof  for  such  relief  as  may  be 
appropriate,  including  an  action  to 
recover  the  amount  of  the  assistance 
fimished  under  this  part  which  was  not 
expended  in  accordance  with  this  part 
ir  for  mandatory  or  injunctive  relief. 

Ddied  February  24,  1992. 
R  indali  H.  Erban. 

Deputy  Assistant  Secretary  for  Community 
Planning  and  Development. 
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DEPARTMEMT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Otfic*  of  ttie  Assistant  Secretary  for 
Community  Planning  and 
Devetopment  i 

(Docket  }io  N-92-336?>:  FB- 3 1  SO-N-01  ] 

Community  Deveiopment  Block  Grant 
Program  tor  Indian  Tribes  ard  Aiasnar 
Native  Villages;  Notice  of  Fund 
Availafoiilty 

agency:  Office  of  the  Assistant 
Secreiary  for  Community  Planning  and 
Development.  HUD. 

action:  .Notice  of  fund  availability  for 
fi3cai  years  1991  and  1992. 

summary:  This  Notice  of  Fund 
A\  a, lability  (NOFA)  announces  HUD's 
funding  for  the  Community  Development 
Block  Grant  Program  for  Indian  tribes 
and  Alaskan  native  villages  for  Fiscal 
Years  1991  and  1992.  In  the  body  of  this 
document  is  information  concerning  the 
following: 

(a)  The  purpose  of  the  NOFA,  and 
information  regarding  eligibihty, 
available  amounts,  and  selection 
criteria: 

(b)  Application  processing,  including 
how  to  apply  and  how  selections  will  be 
made;  and 

(c)  A  checklist  of  steps  and  exhibits 
involved  in  the  application  process. 
DATES:  Applications  may  be  mailed  to 
HUD.  provided  that  they  are  postmarked 
no  later  than  midnight  on  the  deadline 
date:  July  31, 1992.  Applications  that  are 
physically  delivered  to  HUD  must  be 
received  by  the  appropriate  Office  of 
Indian  Programs  (OIP)  no  later  than  the 
close  of  business  July  31, 1992. 
Application  materials  will  be  available 
f-r-  P3ch  field  O!'^ 

FOR  FURTMEB  INFORMATION  CONTACT 

A: :    oar.ts  should  contact  the  Office  of 
Ir  J:  in  P-ograms  serving  their 

C':.';ra::n)carea. 


Chicago  Regional  Office, 
0:;'...e  jf  ir.ii.an  Program*.  Housing  and 
Community  Development  Division.  77  West 
jackaon  Blvd.,  Chicago,  Illinois  60604. 
Telephone  (312)  353-1684. 

fj'ies  Valdez.  Oklahoma  City  Office,  Indian 
Programs  Divison,  CPD  Branch.  Miirrah 
Federal  Building.  200  NW.  5th  St., 
Oklahoma  City.  OK  73102-3202.  Telephone 
(405)  231-5968. 

Gloria  Dale  Lewis,  Denver  Regional  Office, 
Office  of  Indian  Prograras,  Housing  and 
Community  Development  Division, 
Executive  Tower  Bldg..  1405  Curtis  St., 
Derver  CO  80202-2349.  Telephone  (303) 
844-&481 

Gp-aid  Hamraon.  Office  of  Indian  Programs, 
Ppgion  DC  CPD  Division,  Two  Arizona 
Center,  suite  1650.  400  N.  Fifth  Street 


Phoenix.  Arizona  85004-2361.  Telephone 
(802)  37»-ri«7. 

Robert  Barth.  Office  of  Indian  Program*  CPD 
Division.  Program  Management  TeaT..  fSan 
Francisco)  Phillip  Burton  Federal  Dldg.  and 
U.S.  Courthouse,  450  Golden  Gate  Ave„ 
P.O.  Box  36003,  San  Francisco,  CA  94102- 
3448.  Telephone  (415)  556-9200. 

Jeanne  McArthur,  Seattle  Regional  Of.'^ice, 
Office  of  Indian  Programs.  CPD  Divisioa 
Arcade  Plaza  Bldg.,  1321  Second  Ave  . 
Seattle,  WA  98101-2054.  Telephone  !.y»>] 
553-0760. 

Colleen  Craig.  Anchorage  Office,  CPO 
Division  room  A-19,  Module  C,  222  W.  Bdi 
Avenue,  *64,  Anchorage,  AK  99513-7537. 
Telephone  (907)  271-4684. 

With  general  program  questions, 
contact  Stephen  M.  Rhodeside,  State 
and  Small  Cities  Division,  OflTice  of 
Community  Planning  and  Development 
Department  of  Housing  and  Urban 
Development,  room  7184,  451  Seventh 
Sti^et  SW..  Washington.  DC  20410. 
Telephone  (202)  708-1322.  The 
Telecommunications  Device  for  the  Deaf 
(TDD)  number  is  (202)  708-2565.  (These 
qrt>  not  toll-free  nurp^-or^  i 
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Paperwork  Requirements 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget,  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.a  3501-3520),  and  have 
been  assigned  0MB  control  number 
2506-0043. 

Contents 

L  Purpoae  and  Substantive  Descriptioo 

(a)  Authority 

(b)  Funding 

[ci  EUgibiiity  of  Activities 

(d)  Apphcant  Eligibility 

(e)  Selection  Criteria/Rating  Factors 
L  Rating  aad  Ranking  System 

2.  Overall  Thresholds 

A  Applicant-Specific  Thresholds — 
Capacity  and  Performance 

(1)  Capacity 

(2)  Performance 

B.  Community  Development 

Appropriateness 
(1]  Costs  are  Reasonable 

(2)  The  Pro|ect  is  Appropriate  for  tlie 
Intended  Use 

(3)  Project  is  Usable/ Achievable  within 
Two  Years 

(4)  Commitment  of  Tribal  and  Othet 
Resources. 

3.  Tiebreakers 

4.  General  Definitions 

5.  Project  Definitions,  Thresholds  and 
Selection  Criteria 

A.  Housing 

(1)  Definition 

(2)  General  Thresholds 

(3)  Rehabilitation 

a.  Thresholds 

b.  Grant  Limits 

c  Selection  Criteria 


(i)  Project  Need  and  Des)gr. 

(li)  Planning  and  Implempntatlon 

(ill)  Leveraging 

(4)  Land  to  Support  New  Housing 

a.  Threshoids 

b.  St>!ection  Cntena 
[i]  Protect  Need 

(1)]  Pianr.ina  and  implementation 
j5i  New  Housina  Construction/Direct 

Hi'Tip  OviTicnihip  Assistance 
a  Nen-  Q^nstmction 
(i)  Threshoids 
(ii)  Selection  Cntena 

a.  New  Construction  under  Section  248 
6 Project  Need  and  Design 

c  Planning  and  LT.plementation 
d  Leveraging 

b.  Direct  Homeownership 
(i)  Thresholds 

(ill  Selection  Cnteria 

a  Project  Need  and  Design 

b  Planning  and  Implementation 

c  Leveraging 

B.  Commumty  Facilities 

(1)  General  TWsholds 

(2)  Infrastructure 

a.  Thresholds 

b.  Selection  Criteria 

(i)  Project  Need  and  Design 

(ti]  Planning  and  Implementation 

(iii)  Leveraging 

(3)  Buildings 

a.  Thresholds 

b.  Selection  Cntena 

(i)  Project  Need  and  Design 

(ii)  Plarming  and  Implementation 

(Iii)  Leveraging 

C.  Pubhc  Services 

(1)  Thresholds 

(2)  Selection  Criteria 

a  Progect  Need  and  Design 

b.  Planning  and  Lmplementation 

c.  Leverag.ns 

n  Ki  c".  .■^.:i:  D-'veiopment 

!:  ;  T'"'-'  ilivnl.s 

(2j  ^f'c<:'.or.  Cr.tf-:d 

a„  Pr'OieC  V  abihty 

b.  Permanent  F-T  job  Creation 

c  Additional  Considerations 
U  Application  Process 
III.  Checklist  of  Application  Submission 

Re<5uirement8 
IV  Corrections  to  Deficient  Applications 
V,  Cher  Matters 

(aj  Federalism  ELxecuttve  Order 

fb)  F>'irr;!y  Executive  Order 

(c)  Registration  of  Consultants 

(d)  Prohibition  of  Advance  Disclosure  of 
Funding  Decisions 

I  Purpose  and  Substantive  Description 

(a)  Authority 

Title  L  Housing  and  Community 
Development  Act  of  1974,  as  amended 
(42  U.S.C.  5301  et  seq):  sec  7fd)  of  the 
Department  of  Housing  and  Urban 
Deveiopment  Act  (42  USC  3535(dj  j;  24 
CFR  pert  571. 

(bj  Funding 

Amendments  to  title  I  of  the  Housin>! 
and  Community  Development  Act  of 
1974  have  required  that  the  allocation 
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for  Indian  Tribes  be  on  a  competitive 
basis  in  accordance  with  selection 
criteria  contained  m  a  regulation 
promulgated  by  the  Secretary  after 
notice  and  public  comment.  Because  of 
this  required  process  the  Comimunitv 
Development  Block  Grant  Program  for 
Indian  tnbes  and  Alaskan  native 
villages  [ICDBG]  program  has  not  been 
funded  since  the  Summer  of  1990,  The 
intenm  regulation  containing  the 
selection  mtena  has  been  issued  today. 
In  order  to  get  the  fundmg  back  on  its 
regular  cycle,  this  Notice  fcf  Fund 
.Availability  (NOFA)  will  distnbute 
funds  for  both  Pr'  l'J91  and  FY  19*J2. 

All  of  the  Regions  have  larger  grant 
ceilings  which  will  allow  grantees  to 
accomplish  larger  projects  than  they 
have  been  able  to  fund  in  the  past. 
However,  the  Departmient  has 
determined  that  only  quality  projects 
are  to  be  funded.  In  addition.  24  CFR 
571.100(b)(2)  requires  the  Regions  to  not 
fund  applications  that  do  not  hieet  a 
serious  need  or  which  do  not  imipact  on 
the  needs  identified  m  the  application. 
Accordingly,  even  if  funds  were 
available  to  fund  a  project  based  on  its 
rating,  if  that  project  did  not  meet  this 


criteria,  it  wouid  not  be  f.inded.  The 
funds  would  be  used  to  fund  the  next 
highest  ranking  project  or  could  \ie 
carried  forward  to  the  next  funding 
cycle,, if  none  of  the  lower  ranking 
projects  met  a  serious  need  or  impacted 
on  the  needs  identified  in  the 
application. 

Documentation  and  Public  Access 
Requirements;  Applicant/Recipient 
Disclosures:  HUD  Reform  Act 

Documentation  and  public  access 
requirements.  HUD  wUl  ensure  that 
documentation  and  ofker  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will 
be  made  available  in  accordance  with 
the  Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  wnll  include  the 
recipients  of  assistance  pursuant  to  this 


Region  5  (Chicago) 

Reg.on  6  .'OKiahorr.a  City).... 

Region  8  ..Denver) 

Pegioi  9  jPhoenix)    

Region  10  (Seattle; 

AnctKsraQ8  »».«».»».»..»»».... 
TOTAL 


FY  91 


NOFA  in  its  quarterly  Federui  K(>;  sti  r 
notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b). 
and  the  notice  published  in  the  Federal 
Register  on  January  16. 1992  (57  FR 
1942),  for  further  information  on  these 
documentation  and  public  access 
requirements.) 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  generally  less  than 
three  years.  All  reports — both  applicant 
disclosures  and  updates — will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  (See  24 
CFR  subp       '       nd  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further  information 
on  these  disclosure  requirements.) 

1.  Allocations 


$2,317,000 
5.322,000 
5,160,000 

14.255,000 
1,701,000 
3,175XXX) 

31,830,000 


FY  92 


S2,442.000 
6,655,000 
5,482,000 

15.206,000 
1,785,000 
3,360,000 

33,930.000 


ToW 


$4,759,000 
10.977,000 
10.642,000 
29,461.000 
3,486.000 
6,535.000 
65.860.000 


2.  Grant  Ceilings 


Region,  field 

offices 

Population 

Ceiling 

Region  5 

AM 

$300,000 

(Chicago). 

Region  6  (OK 

5,001  + _ 

700  000 

City). 

1,001-5.000 

500,000 

1,000  Of  less 

400,000 

-'cgio."  8  (Denver).. 

All 

800.000 

Reqion  9 

50,001  + 

9.000' OOC 

(Pixsena). 

10,501-50.000     

4.500.000 

9,001-10.500 

3,600,000 

7,501-9,000..- -. 

2,700,000 

6  001-7,500 

1,800.000 

4,501-6,000 

1,350.000 

3,001-4,500 

1.107,000 

1,501-3,000 

990.000 

Region  10 
(Seattle). 

All              

325,000 

M 

500.000 

3  Im,minent  Threats 

The  criteria  for  grants  to  a.ieviate  or 
remove  imminent  threats  to  health  or 
safety  that  require  immediaie  solution 
are  described  at  subpart  E  of  part  571. 


The  following  field  offices  are  setting 
aside  funds  for  imminent  threats: 

Region  9  (Phoenix)  $400,000.  These 
funds  will  be  available  until  the  Phoenix 
Office  receives  its  FY  1993  ICDBG 
allocation. 

Seattle  $250,000.  These  funds  will  be 
available  until  Seattle  completes  the 
rating  and  ranking  process  for  funds 
distributed  under  this  NOFA. 

Anchorage  $500,000.  These  funds  will 
be  available  until  the  Anchorage  Office 
receives  its  FY  1993  ICDBG  allocation. 

(c)  Eligibility  of  Activities 

Activities  that  are  eligible  for  CDBG 
funds  are  identified  at  24  CFR  part  570 
subpart  C.  The  National  Affordable 
Housing  Act  (NAIiA)  (Pub.  L.  101-625, 
approved  November  28. 1990)  amended 
the  Housing  and  Community 
Development  Act  (HCD)  of  1974  in  two 
ways,  with  respect  to  eligible  activities: 


1.  Economic  Development — Section 
105(a)(17) 

In  the  event  CDBG  assistance  to  a  for- 
profit  entity  involves  displacement  of 
existing  businesses  and  jobs  in 
neighborhoods,  such  displacement  shall 
be  minimized.  Grantees  must  determine 
whether  assistance  to  a  for-profit  entity 
will  result  in  the  displacement  of 
existing  businesses  and  jobs  in 
neighborhoods,  and  if  so,  grantees  must 
document  what  steps  were  taken  to 
minimize  such  displacement. 

Section  571.305  of  ICDBG  regulations 
requires  that  assistance  may  be 
provided  to  a  business  only  when  a 
financial  analysis  is  done  which  shows 
that  (a)  the  assistance  is  needed  to  make 
the  project  financially  feasible,  (b) 
public  benefit  commensurate  with  the 
assistance  to  the  business  can 
reasonably  be  expected  to  result  from 
the  assisted  project,  and  (c)  the  project 
has  a  reasonable  chance  of  success. 
This  section  covers  all  businesses 


71334 


Fsdera!  Re^.<«tpr       \' -■'{ 


h.  67  /  Tuesday    April  7,  1992  /  Notices 


including  for-profits,  non-profits  and 
tribaliy  owned  entities. 

2  Home  Ownership  Assistance — 
Section  105{a)(20) 

NAHA  added  to  Title  I  a  new  activity: 
direct  assistance  to  persons  of  low  and 
moderate  income  to  facilitate  and 
expand  home  ownership.  Assistance 
provided  under  this  provision  shall  not 
be  considered  as  a  public  service  for 
purposes  of  the  15  percent  cap  on  the 
use  of  CDBG  funds. 

Under  this  provision.  CDBG  funds 
may  be  used  to  (b)  subsidize  interest 
rates  and  mortgage  principal  amounts 
for  low-  and  moderate-income 
homebuyers,  [b]  finance  the  acquisition 
of  housing  that  is  occupied  by  low-  and 
moderate-income  homebuyers,  (c) 
acquire  guarantees  for  mortgage 
financing  obtained  by  low-  and 
moderate-income  homebuyers  from 
private  lenders  (except  that  assistance 
under  title  1  of  the  HCD  Act  may  not  be 
used  by  recipients  or  subredpients  to 
directly  guarantee  such  mortgage 
financing),  (d)  provide  up  to  50  percent 
of  the  downpayment  required  from  low- 
and  moderate-income  buyers,  and  (e) 
pay  any  reasonable  closing  costs 
associated  with  the  purchase  of  a  home 
incurred  by  a  low-and  moderate-income 
homebuyer.  This  provision  will  be 
terminated  on  October  1, 1992  unless  the 
Secretary  extends  it  to  October  1. 1993. 

(dj  Applicant  Eligibility 

To  apply  for  funding  in  a  given  fiscal 
year,  an  applicant  must  be  eligible  as  an 
Indian  tribe  or  Alaskan  native  village,  or 
as  a  tribal  organization  by  the 
application  submission  date.  (See  24 
CFR  571.5  for  a  complete  description  of 
eligible  applicants.) 

(e)  Selection  Criteria /Rating  Factors 

1.  Rating  and  Ranking  System 

Prior  to  the  rating  process,  field 
offices  will  screen  applications  to  ensure 
that  they  meet  the  acceptance  criteria  in 
24  CFR  571301(8).  Field  offices  will 
review  each  application  that  passes  the 
screening  to  ensure  that  each  proposed 
project  meets  all  of  the  requirements  in 
24  CFR  571  J02(a).  as  implemented  by 
this  NOFA. 

The  field  office  will  determine  the 
proper  category  and  component  (e.g.. 
Housing  Rehabilitation)  under  which  to 
rate  each  project.  Each  component  is 
worth  100  points,  which  is  the  maximum 
that  a  project  can  receive. 

Al!  projects  that  meet  the  acceptance 
criteria  and  threshold  requirements  will 
be  reviewed  and  rated  by  a  field  office 
rating  team  of  at  least  three  voting 
members.  The  rating  team  will  normally 


consist  of  representatives  from  the 
Indian  CDBG  staff.  Voting  members  may 
be  selected  from  other  HUD  divisions, 
such  as  the  non-CPD  portion  of  the 
Office  of  Indian  Housing,  and  non- 
Indian  CPD.  The  rating  panel  may  solicit 
technical  advice  from  experts  such  as 
attorneys,  economists  and  cost  analysts. 
Experts  may  be  voting  or  non-voting 
members. 

After  each  of  the  applications  has 
been  rated,  the  projects  will  be  ranked 
in  order  of  the  point  totals  they  received, 
regardless  of  the  rating  category  or 
component  under  which  the  points  were 
awarded.  Projects  will  be  selected  for 
funding  based  on  their  ranking,  in 
accordance  with  the  requirements  of 
§S  571.100(b)  and  571.302(c). 

2.  Thresholds 

The  ICDBG  regulation  (24  CFR  part 
571)  containa  two  types  of  general 
thresholds:  Those  that  relate  to 
applicants,  and  those  that  address 
overall  community  development 
appropriateness.  Project-specific 
definitions  and  thresholds  will  be 
addressed  within  the  pertinent  project 
selection  criteria  categories. 

Applicant  thresholds  focus  on  the 
administrative  capacity  of  the  applicant 
to  undertake  the  proposed  project{8), 
and  on  its  past  performance  in  the 
ICDBG  and  Housing  programs.  An 
applicant  that  has  participated  in  the 
ICDBG  program  previously  must  have 
performed  adequately.  In  cases  of 
previously  documented  deficient 
performance,  the  applicant  must  have 
taken  appropriate  corrective  action  to 
improve  its  performance  prior  to 
submitting  an  ICDBG  application  to 
HUD. 

In  order  for  the  project(8)  contained  in 
applications  that  have  passed  the  initial 
screening  tests  outlined  in  §  571.301  to 
be  rated  and  ranked,  field  offices  must 
determine  that  the  proposed  project(8) 
meets  the  community  development 
appropriateness  thresholds,  and 

(a)  Has  costs  that  are  reasonable. 

(b)  Is  appropriate  for  the  intended  use. 

(c)  Will  normally  be  completed  within 
two  years,  and 

(d)  Has  necessary  commitments  of 
tribal  and  other  resources. 

If  an  applicant  fails  to  meet  the 
applicant-specific  thresholds,  its 
application  caruiot  be  accepted  for 
rating  and  ranking.  Project(s)  that  do  not 
meet  the  community  development 
appropriateness  or  project-specific 
threshold  will  not  be  considered  for 
funding. 

A.  Applicant-specific  thresholds — 
capacity  and  peiformance — (1) 
Capacity.  The  field  office  will  assume, 
absent  evidence  to  the  contrary,  that  the 


applicant  ponsesses,  or  can  obtain  the 
managerial,  technical  or  administrative 
capability  ripressary  to  carr\'  out  the 
proposed  project{3l.  The  application 
should  address  who  will  administer  the 
project(s)  and  how  the  appiicent  plans 
to  handle  the  technical  aspects  of 
expcutini?  the  projectfs).  If  the  field 
office  determines,  based  on  substantia! 
evidence,  that  the  applicant  does  not 
have  or  cannot  obtain  the  capacity  to 
undertake  the  proposed  project',s),  the 
project(s)  will  be  rejected  from  further 
consideration. 

(2)  Performance.  If  an  applicant  has 
participated  in  the  ICDBG  lYogrem 
previously,  the  field  office  shall 
determine  whether  the  applicant  has 
performed  adequately  in  grant 
administration  and  management.  Where 
an  applicant  was  found  to  be  performing 
Inadequately,  the  Held  office  shall 
determine  whether  the  applicant  is 
following  a  schedule  to  correct 
performance,  to  which  the  applicant  and 
HUD  have  agreed.  In  cases  of  previously 
documented  deficient  perfoiTnaiice,  the 
field  office  must  determine  that  the 
applicant  has  takan  appropriate 
corrective  action  to  improve  its 
performance. 

a.  Community  development.  The 
applicant  is  presumed  to  be  performing 
adequately  unless  the  field  office  makes 
a  perfoiTTiance  determination  in  the 
contrary  by  monitoring. 

b.  Housing  assistance.  The  applicant 
must  not  take  actions  to  impede  the 
provision  of  housing  assistance  for  low- 
and  moderate  income  members  of  the 
tribe  or  village.  Any  action  that  is 
known  to  Hl.'D  to  prevent  or  obstruct 
the  provision  or  operation  of  assisted 
housirig  f'lr  low-  and  moderate-income 
persons  shall  be  evaluated  in  terms  of 
whether  it  constitutes  inadequate 
performance  by  the  applicant. 

In  addition,  tribes  have  certain 
respon.sibilities  and  obligations  to 
Indian  Housing  Authonties  (IH.\s), 
outlined  in  Article  VTII  of  HUD's  Model 
Tribal  Ordinance.  In  instances  where  a 
tribe  h.is  es'ablished  or  joined  an  UlA. 
and  has  obtained  housing  assistance 
from  HLrD.  its  compliance  with  the 
resolution  set  forth  in  article  VIII  will  be 
a  performance  consideration. 

Applicants  wiil  not  be  held 
.■tccountabie  for  the  poor  performance  of 
Indian  Mousing  Authorities  flHAs). 
However,  if  inadequate  performance  is 
found  to  be  a  direct  result  of  the 
applicant's  action  or  inaction,  the 
application  will  be  rejected  from  furthrr 
consideration.  Applicants  who  ai^ 
meml>ers  of  "umbrella"  IHAs  will  be 
judged  only  on  their  individual 
performance  and  will  not  be  held 
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accountable  for  the  poor  performance  of 
other  tribes  that  are  represented  bv  the 
IHA. 

In  the  case  of  tribes  that  have  not 
established  or  are  not  members  of 
housing  authorities.  HUD  will  consider 
in  making  its  determination,  whether  the 
tribe  received  CDBG  funds  for  the 
provision  of  new  housing,  and  if  so: 

{))  Whether  the  proposed  units  were 
constructed; 

(li)  Whether  housing  assistance  was 
provided  to  the  beneficiaries  identified 
m  the  application,  and  if  not,  why  not: 

fill)  Whether  the  tribe  followed  the 
provisions  of  its  housing  plan  and 
procedures;  and 

(iv)  Whether  there  were  sustciined 
complaints  from  tribal  members 
regarding  provision  and/or  distribution 
of  CDBG  housing  assistance. 

c.  Audits.  This  threshold  requires  the 
applicant  to  meet  the  following 
performance  criteria: 

(i)  The  applicant  cannot  have  an 
outstanding  ICDBG  obligation  to  HUD 
•hat  is  in  arrears,  or  it  must  have  agreed 
to  a  repayment  schedule.  An  applicant 
that  has  an  outstanding  ICDBG 
obligation  to  HUT)  that  is  in  arrears,  or 
one  that  has  not  agreed  to  a  repayment 
schedule,  will  be  disqualified  from  the 
current  competition  and  from 
subsequent  competitions,  until  the 
obHgations  are  current.  If  a  grantee  that 
was  current  at  the  time  of  application 
submission  becomes  delinquent  during 
the  review  period,  the  apphcation  may 
be  rejected. 

(n)  The  applicant  cannot  have  an 
overdue  or  unsatisfactory  respcnse  to  an 
audit  finding(s).  If  there  is  an  overdue  or 
unsatisfactory  response  to  an  audit 
findingfsl.  the  applicant  will  be 
disqualified  from  current  and 
subsequent  com.petition  until  the 
applicant  has  taken  final  action 
necessary  to  close  the  audit  finding(s). 
The  field  office  director  may  provide 
exceptions  to  this  disqualification  in 
cases  where  the  applicant  has  made  a 
good  faith  effort  to  clear  the  audit 
findingi's).  Only  when  a  satisfactory 
arrangement  for  repavTnent  of  the  debt 
has  been  made,  and  payments  are 
current,  will  an  exception  be  granted 
when  funds  are  due  HUD. 

(iii)  The  grantee  must  not  be  more 
than  one  year  year  behind  in  obtaining  a 
required  audit  unless  an  exception  is 
granted  by  the  field  office  or  cognizant 
agency, for  good  cause. 

5,  Community  development 
appropriateness. — (1)  Costs  arf 
reasonable.  HUD  will  ensure  that  costs 
are  reasonable  by  determining  that: 

a.  The  funds  request  from  the  CDBG 
program  and  all  other  sources  are 


adequate  to  complete  the  proposed 
activityfies) 

b.  The  methodis]  proposed  for 
addressing  the  identified  needfs)  is  cost 
effective,  taking  into  account  initial 
construction,  operation  and 
maintenance  costs,  as  well  as  durability 
and  site  constraints. 

c.  The  cost  estimates  fairly  and 
accurately  indicate  the  costs  required  to 
complete  the  activity,  based  on  the  costs 
of  com.parable  projects. 

d.  The  cost  estimates  are  prepared  by 
a  qualified  individual  and  are  :n 
sufficient  detail. 

(2)  The  project{sj  is  feppri)pr:Hte  for 
the  intended  use. 

(3)  The  project(s)  is  usable  or 
achievable  in  a  timely  manner,  generally 
w;'hin  a  two-year  period.  The  applicant 
must  indicate  its  timetable  for  project 
implementation  and  completion.  A 
period  of  more  than  two  years  is 
acceptable  in  certain  circumstances, 
which  are  beyond  the  applicant's 
control.  For  example,  a  construction 
season  may  be  limited  by  severe 
weather,  or  extra  time  may  be  required 
to  coordinate  different  funding  dates  for 
other  entities  assisting  the  same  project. 

(4)  Commitment  of  tribal  and  other 
funds  and  resources.  To  the  extent  that 
the  applicant  will  be  committing  its  own 
funds  or  resources  (e.g.,  services  or 
staff),  a  current  Tribal  Council 
resolution,  passed  within  one  year  of  the 
application  deadline,  committing  such 
funds  and  resources  should  be 
submitted.  If  the  applicant  expects  funds 
or  resources  from  other  sources,  letters 
of  commitment  must  be  submitted. 

3.  Tiebreakeis 

When  rating  results  in  a  tie  among 
projects,  field  offices  shall  approve 
projects  that  can  be  fully  funded  over 
those  that  cannot  be  fully  funded.  When 
that  does  not  resolve  the  tie,  the 
following  factors  should  be  used  in  the 
order  listed  to  resolve  the  tie: 

A.  Chicago  office.  (1)  The  application 
that  benefits  the  highest  percentage  of 
low-  and  moderate-income  persons. 

(2)  The  application  that  benefits  the 
most  low-  and  moderate-income 
persons. 

B.  Oklahoma  C:ty  office.  (1)  The 
application  that  benefits  the  highest 
percentage  of  low-  and  moderate- 
income  persons. 

!2)  The  applicant  with  the  fewest 
active  grants. 

(3)  The  application  that  benefrls  the 
most  low-  and  moderate-income 
persons. 

C.  Denver  office  {11  The  application 
that  benefits  the  highest  percentage  of 
low-  and  moderate-income  persons. 


(2)  The  application  that  benefits  the 
most  low-  and  moderate-income 
persons. 

D.  Phoenix  office.  (1)  The  applicant 
with  the  fewest  active  grants. 

(2)  The  appbcant  thai  has  not  received 
a  block  grant  over  the  longest  period  of 
time. 

(3]  The  application  that  benefits  the 
highest  percentage  of  low-  and 
moderate-income  persons. 

E.  Seattle  office.  (1)  The  applicant  that 
has  not  received  a  block  grant  over  the 
longest  period  of  time. 

(2)  The  appbcant  that  has  received  the 
fewest  CDBG  dollars  since  the  inception 
of  the  program. 

(3)  The  application  that  benefits  the 
highest  percentage  of  low-  and 
moderate-income  persons. 

F.  Anchorage  office.  (1)  The  applicant 
that  has  not  received  a  block  grant  over 
the  longest  period  of  time. 

(2)  The  apphcation  that  benefits  the 
highest  percentage  of  low-  and 
moderate-income  persons. 

(3)  The  application  that  benefits  the 
most  low-  and  moderate-income 
persons. 

4.  General  Definitions 

Adopt.  To  approve  by  formal  tribal 
resolution  no  more  than  one  year  prior 
to  the  application  deadline. 

Assure.  To  comply  with  a  specific 
NOFA  requirement.  The  appUcant 
should  state  its  compliance  or  its  intent 
to  comply  in  its  application. 

Document.  To  supply  supporting 
written  information  and/or  data  in  the 
application,  which  satisfies  the  NOFA 
requirement. 

Leverage.  Resources  the  grantee  can 
use  in  conjunction  with  CDBG  funds  to 
achieve  the  objectives  of  the  project. 
Resources  include,  but  are  not  hraited 
to:  Tribal  trust  funds,  loans  from 
individuals  or  organizations,  state  or 
federal  loans  or  guarantees,  other 
grants,  as  well  as  noncash  contributions 
and  donated  services.  Funds  from  any 
source  must  be  documented  by  a  written 
commitment  and  may  be  contingent  on 
approval  of  the  CDBG  award.  Resources 
will  be  counted  only  if  they  are  currently 
available  or  will  be  available  within  3 
months  of  grant  notification.  If  delays  in 
the  Federal  funding  process  preclude  an 
agency  from  making  a  firm  funding 
commitment,  resources  will  be  counted 
if  the  agency  issues  a  written  statement 
indicating  that  it  is  extremely  Hkely  that 
the  apphcant  will  be  funded  within  6 
months  of  the  date  of  grant  notification. 
For  projects  in  the  Economic 
Development  category,  land  value  will 
be  counted  as  a  contribution  only  where 
the  land  was  acquired  to  support  the 
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project  Lap.d  val'je  wi!!  be  counted  as  a 
contnbut:on  for  all  other  gran! 
categones  if  it  meets  the  cntena  set 
forth  in  this  definition.  Donated  services 
Will  be  accepted,  provided: 

fl!  The  costs  are  demonstrated  and 
determined  necessary  and  direcdy 
attributable  to  the  actual  development 
of  the  project:  and 

(2)  Comparable  costs  and  time 
estimates  are  submitted  which  support 
the  donation. 

Project  Cost.  Total  cost  to  implement 
the  project.  Project  cost  includes  both 
CDBG  and  non  CDBG  funds. 

Tr'.be.  Indian  tribe,  band,  group  or 
nation,  including  Alaskan  Indians, 
Aleuts,  Eskimos  and  Alaskan  native 
villages. 

5  Project  Definitions,  Thresholds  and 
Selection  Criteria 

A.  Housing.  (1)  Definition 

Section  8  standards.  Standards 
contained  in  the  Section  8  Housing 
Assistance  Payments  Program — Existing 
Housing  (24  Ci"R  882.109). 

(2)  General  thresholds,  a.  There  are  no 
impediments  known  to  HUD  to  delay  or 
prevent  project  implementation. 

b.  Households  that  have  been  evicted 
from  HUD  housing  within  the  past  5 
years  may  not  be  assisted,  except  in 
emergency  situations,  which  will  be 
reviewed  by  field  offices  on  a  case-by- 
case  basis. 

[3]  Rehabilitation,  a.  Thresholds. 

(i)  All  single-family  units  to  be 
rehabilitated  must  be  occupied  by  low- 
and  moderate-income  households.  If  a 
structure  contains  two  units,  at  least  one 
must  be  occupied  by  a  low-  or 
moderate-income  household.  If  a 
structure  contains  more  than  2  units,  at 
least  51  percent  of  the  units  must  be 
occupied  by  low-  and  moderate-income 
households.  When  two  or  more  rental 
buildings  being  assisted  are  or  will  be 
located  on  the  same  or  contiguous 
properties,  and  the  buildings  will  be 
under  common  ownership  and 
management,  the  grouped  buildings  may 
be  considered  a  single  structure  for  the 
purpose  of  calculating  low-  and 
moderate-income  occupancy.  Low-  and 
moderate-income  tenants  shall  pay  no 
more  than  30  percent  of  their  household 
income  in  rent  to  meet  this  threshold. 

(ii)  All  applicants  for  housing 
rehabilitation  grants  shall  adopt  by 
current  tribal  resolution,  rehabilitation 
standards  and  rehabilitation  policies, 
prior  to  submitting  an  application. 

(iii)  Any  units  to  be  rehabilitated  must 
be  the  permanent  non-seasonal 
residence  of  the  occupant(s).  The 
resident(9)  must  Uve  in  the  unit  at  least 
9  months  per  year. 


(iv)  Housing  units  slated  for  eventual 
replacement  may  only  receive  repairs 
essential  for  health  and  safety. 

(v)  The  applicant  shall  provide  an 
assurance  that  it  will  use  project  funds 
to  rehabilitate  HUD  assisted  units  only 
where  the  tenant/homeowner's 
payments  are  current  or  the  tenant/ 
homeowner  is  current  in  a  repayment 
agreement  that  is  subject  to  approval  by 
the  field  office.  The  field  office  may 
grant  exceptions  on  a  case-by-case 
basis,  to  the  requirement  that 
beneficiaries  be  current  to  permit 
housing  rehabilitation  in  emergency 
situations.  Houses  that  have  received 
comprehensive  rehabilitation  assistance 
firom  any  CDBG  or  federal  grant  within 
the  past  8  years  cannot  receive  CDBG 
funds  to  make  the  same  repairs  if  fhe 
repairs  are  needed  as  a  result  of  abuse 
or  neglect. 

b.  Grant  limits. 


(i)  Region  5 

(Chicago), 
(ii)  Region  6 

(OK  City), 
(iii)  Region  8 

(Denver), 
(iv)  Region  9 

(Phoenix), 
(v)  Region  10 

(Seattle), 
(vi) 

(Anchorage). 


60%  of  replacement  cost. 


$15,000. 


$33.50a 


$25,000. 

$18,000. 

Lesser  of  $35/8quare   feet 
or  $25,000. 


c.  Selection  criteria. 

(i)  Project  Need  and  Design.  (45 
points) 

a    The  percentage  of  CDBG  funds 
committed  to  bring  the  housing  up  to 
standard  condition  as  defined  by  the 
applicant.  Standard  condition  is  defined 
as  adoption  of  standards  at  least  as 
stringent  as  section  8.  Exceptions,  which 
must  be  approved  by  the  field  office, 
may  be  made  when  local  conditions 
make  the  use  of  section  8  standards 
infeasible.  For  example,  units  may  be 
too  remote  to  make  the  provision  of 
electricity  and  running  water 
economically  feasible,  or  section  8 
standards  may  not  be  met  for  historic 
preservation  reasons.  In  all  cases,  to  be 
considered  in  standard  condition,  a 
home  must  be  in  safe,  sanitary,  and 
physically  sound  condition  with  all 
systems  performing  their  intended 
functions. 

Administration  and  technical 
assistance  expenditures  are  excluded  in 
computing  the  percentage  of  CDBG 
funds  committed  to  bring  housing  up  to 
standard  condition.  The  percentage  of 
CDBG  funds  not  used  to  bringing 
housing  up  to  standard  condition  should 
be  used  for  emergency  repairs, 
demolition  of  substandard  units, 


plarming  related  to  the  particular  project 
or  another  purpose  closely  related  to  the 
housing  rehabilitation  project. 


Pefcentage  of  CDBG  funds  commrtted 

to  tying  fxxising  uc  to  standard  Points 

condrtxxi 


?    91-100 

2    81-90 

J    60  and  less 


25 

10 
0 


b    The  applicant's  selection  criteria 
give  priority  to  the  neediest  households. 
'  .Neediest"  may  be  defined  as 
households  whose  current  residences 
are  in  the  greatest  disrepair  in  the 
project  area,  or  ver>-  low-income 
households, 

1  Yes  (10  points) 

2  No  (0  points) 

c    Documentation  of  project  need 
with  a  housing  survey  of  all  of  the  units 
to  be  rehabilitated  with  CDBG  funds. 
This  survey  should  include  standard 
housing  data  on  each  unit  surveyed  (e.g., 
age.  size.  type,  rooms,  type  of  heating). 
The  survey  should  show  the  number  of 
standard  units,  the  number  of 
substandard  units  suitable  for 
rehabilitation  with  the  deficiencies 
listed  for  each  unit,  and  the  number  of 
substandard  units  unsuitable  for 
rehabilitation.  A  definition  of  "suitable 
for  rehabilitation"  should  be  included. 
At  a  minimum,  this  definition  should  not 
include  units  that  need  only  minor 
repairs,  or  units  that  need  such  major 
repairs  that  rehabilitation  is  structurally 
or  financially  infeasible. 

Submission  of  acceptable  survey  of 
deficiencies. 

1  Yes  (10  points) 

2  No  (0  points) 

(ii)  Planning  and  Implementation.  (45 
points) 

a     Rehabilitation  Policies  including: 

1  Adopted  rehabilitation  standards. 
Adopted  rehabilitation  standards  should 
be  at  least  equal  to  Section  8  standards 
except  that  the  field  office  can  approve 
lesser  standards  as  provided  in 
Paragraph  l(i).  Tribes  may  submit  their 
request  for  lesser  standards  prior  to  the 
application  due  date.  If  the  request  is 
submitted  with  the  application, 
applicants  should  not  assume  automatic 
approval  from  the  field  office. 

•  Yes  (5  points), 

•  No  (9  points). 

2  Rehabilitation  selection  criteria. 
Rehabilitation  selection  criteria  include 
property  selection  standards,  cost  limits, 
type  of  financing  (e.g.,  loan  or  grant), 
homeowner  costs  and  responsibilities, 
procedures  for  selecting  households  to 
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be  selected,  and  income  verification 
procedures. 

•  Maximum  (11  points).  The 
application  contains  all  the  selection 
criteria  listed  above. 

•  Moderate  (5  points).  The  application 
does  not  contain  all  the  selection  criteria 
listed  above,  but  a  sufficient  number  to 
enable  the  project  to  proceed  effectively; 
OR  the  application  contains  all  the 
selection  criteria  listed  above,  but  in 
insufficient  detail. 

•  Unsatisfactory  (0  points).  The 
submission  does  not  meet  the 
MODERATE  criteria. 

3    Project  planning  documents  and 
applicable  policies  and  procedures. 
Project  plannmg  documents  include 
surveys,  time  schedules,  and  work 
priorities.  Policies  and  procedures 
include;  Inspections,  contractor  payment 
(an  inspection  to  ensure  the  work  is 
successfully  completed  before  the 
contractor  is  paid),  household 
involvement  in  the  rehabihtation  (e.g., 
helping  select  the  contractor  and  signing 
off  on  inspections),  contractor  selection, 
contractor  forms,  complaints,  contract  or 
dispute  resolution,  and  repayment 
provisions  for  early  sale,  (i.e.,  before  5 
years). 

•  Maximum  (5  points).  The 
apphcation  contains  all  the  documents 
and  applicable  policies  listed  above. 

•  Moderate  (3  points).  The  application 
does  not  contain  all  the  documents  and 
applicable  policies  listed  above,  but  it 
contains  a  sufficient  number  to  enable 
the  project  to  proceed  effectively;  OR 
the  application  contains  all  the 
documents  and  applicable  policies  hsted 
above,  but  in  insufficient  detail. 

•  Unsatisfactory  (0  points).  The 
submission  does  not  meet  the  Moderate 
criteria. 

b    Post  rehabilitation  maintenance 
policies,  including  counseling  and 
training  homeowners  on  maintenance. 

1  Maximum  (7  points).  The  policy 
contains  a  well-planned  counseling  and 
training  program.  Training  will  be 
provided  for  assisted  households,  and 
provision  is  made  for  households  unable 
to  do  their  own  maintenance  (e.g., 
elderly  and  handicapped).  The  policy 
includes  follow-up  inspections  after 
rehabilitation  is  completed  to  ensure  the 
unit  is  being  maintained. 

2  Moderate  (4  points).  The  policy 
contains  a  well-planned  home 
ownership  maintenance  training  and 
counseling  program. 

3  Unsatisfactory  (0  points).  The 
submission  does  not  meet  the  Moderate 
criteria. 

c    Quality  of  cost  estimates  Cost 
estimates  have  been  prepared  by  a 
qualified  individual. 


1  Maximum  (12  points).  Costa  must 
be  documented  on  a  per  unit  basis  and 
must  be  justified.  Applicants  must 
include  work  v^te-ups  based  on  tribal 
specifications  or  estimates  by  a 
qualified  individual.  Work  wmte-ups 
state  what  needs  to  be  done  to  correct 
the  deficiency  (e.g.,  provide  an  oil  heater 
to  correct  a  deficiency  of  an  inadequate 
heating  system).  The  tribal 
specifications  state  the  quality  and  the 
dimensions  of  the  improvements  (eg  , 
the  heating  unit  must  be  capable  of 
putting  out  X  BTU's  in  order  to  heat  the 
unit  to  a  temperature  of  70  deg'-ees  when 
the  outside  temperature  is  0  degrees] 

2  High  (6  points).  Cost  estimates 
developed  by  a  qualified  individual 
have  been  prepared  on  each  dwelling 
unit  to  be  rehabilitated  to  determine  the 
total  rehabilitation  cost.  Costs  to 
rehabilitate  each  house  are  docujnented 
by  a  deficiency  list. 

3  Moderate  (3  points).  A  qualified 
individual  has  prepared  cost  estimates 
only  for  the  project  based  on  supv  eys, 
but  not  for  individual  units. 

4  Unsatisfactory  (0  points).  The 
submission  does  not  meet  the  cntena  in 
paragraph  3. 

d  Cost  effectiveness  of  the 
rehabilitation  program.  This  measures 
the  efficiency  of  the  expenditures  that 
are  made  for  housing  rehabilitation, 
considering  the  needs  of  the  unit. 
Projects  should  propose  rehabilitation 
that  is  needed  to  bring  units  up  to 
standard  in  the  most  efficient  manner 
and  at  a  reasonable  cost.  Cost  savings 
may  be  realized  through  efforts  such  as 
energy  conservation,  or  a  partnership  or 
affiliation  with  technical  experts  to 
develop  an  irmovative  approach. 

1  Rehabilitation  project  is  cost 
effective.  (5  points) 

2  Rehabilitation  project  is  not  cop! 
effective.  (0  points) 

(iii)  Leveraging  (10  points).  Points 
under  this  component  will  be  awarded 
based  on  the  definition  of  'leverage" 
under  General  Definitions,  and  the 
following  breakdowT.; 


r4on-Ct)BG  pefcemage  of  protect  cos! 

Points 

25  aod  over 

20-24 _ _ 
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10 

e 

6 

if^-i^             

4 
2 

n-4 

0 

(4)  Land  to  support  new  housing,  a 
Thresholds. 

(i)  There  are  no  outstanding  reasons 
why  the  IJiA  cannot  receive  housing 
units  from  HUD  if  units  are  to  be 
provided  by  HUD  Indian  Housing. 


(ii)  Tliere  should  be  a  reasonable  ratio 
between  the  number  of  net  usable  acres 
for  housing  to  be  acquired  and  the 
number  of  famihes  to  be  served. 

(ui)  Where  a  dweilinglsj  currently 
exists  on  the  land  to  be  acquired,  and 
!he  tribe  plans  to  use  that  unit  for 
housing  for  qualified  houkeholds,  the 
applicant  must  submit  with  the 
application  a  proposed  plan  that 
contains  a  method  for  selecting  the 
recipient(8),  housing  maintenance  and  a 
description  of  the  type  of  bousing  being 
acquired  L''  the  unit(8)  can  be 
rehabilitated  or  can  be  occupied  without 
rehabilitation,  the  unit{s)  must  meet 
tribal  or  Section  8  stand.Hrds  whichever 
is  higher. 

(iv]  Housing  assistance  needs  must  be 
clearly  demonstrated,  for  example,  with 
a  survey  or  an  IHA-approved  waiting 
list. 

(v)  If  the  CDBG  funding  cycle  is  before 
the  Housing  Development  funding  cycle 
(for  housing  proiects  proposed  to  be 
constructed  with  HUD  Housing 
Development  funds),  successful 
applicants  in  Land  Acquisition  for 
Housing  will  be  issued  a  contract  for  the 
full  amount  of  the  grant.  The  contract 
will  contain  a  condition  that  until  the 
project  receives  Housing  Development 
approval,  CDBG  funds  may  he  expended 
only  to  secure  an  opium   If  :h<  IHA  ,f 
not  selected  for  Housing  Development 
Program  funds,  the  baiHiue  of  the  CDBG 
grant  will  be  canceled 

(vi)  If  it  can  be  demonstrated  that  a 
commitment  has  been  made  by  the 
Bc-ea'j  of  Indian  Affairs  (BIA)  under  the 
Home  improvement  Pn>gram  (HIP)  for 
funding  new  housing  construction,  the  2- 
year  time  period  for  project  completion 
may  be  extended  to  be  consistent  with 
the  commitment  identified.  The 
commitment  should  indicate  that  the 
funds  committed  will  be  used  to  build 
housing  on  the  land  to  be  acquired. 

b.  Selected  Cntena. 

(i)  Project  Need  (40  Points) 

a    Maximum  (40  points).  The 
applicant  has  no  suitable  land  to 
construct  new  housing  and  needed 
amenities  (e.g.,  water  a;;;;  ht  wer)  for 
new  housing. 

b    High  (30  points).  The  applicant  has 
land  suitable  for  housing  construction 
and  infrastructure,  but  the  land  is 
officially  dedicated  to  another  purpose. 

c    Moderate  (25  points).  The 
applicant  is  acquiring  land  to  construct 
new  housing  and  to  provide  needed 
amenities  (eg.  water  and  sewer)  to  both 
new  housing  and  existing  housing. 

d    Low  (15  points)  The  applicant  is 
acquiring  land  to  construct  amenities 
(e.g.,  water  and  sewer)  for  existing 
housing. 
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e    Unsatisfactory  (0  points)  The 
submission  does  not  meet  the  cnteria  in 
paragraph  d 

in]  Planning  and  Implementation.  (60 
points) 

a    Suitability  of  land  to  be  acquired. 
A  preliminarN'  investigation  has  been 
conducted  by  a  qualified  entity 
independent  of  the  applicant  (e.g..  BIA 
or  IHS).  Based  on  the  preliminary 
investigation,  the  land  appears  to  meet 
all  applicable  requirements,  soil 
conditions  appear  to  be  suitable  for 
mdividual  and/or  community  septic 
systems,  if  appropnate,  and  the  lard  has 
adequate  drainage  and  access  to  water, 
electricity  and  community  sewer 
collection  systems.  Land  has  adequate 
access,  and  appears  to  comply  with 
environmental  requirem.ents.  Land  is 
available  at  a  reasonable  price.  Future 
land  development  costs  are  expected  to 
be  consistent  with  other  area 
subdivision  costs.  (Subdivision  costs 
include  the  cost  of  constmcting  each 
unit  plus  the  land,  water  and  sewer 
service,  electrical  service  and  roads 
required  to  serve  the  subdivision.)  The 
site  complies  with  all  applicable 
requirements. 

1  Yes  (13  points).  I 

2  No  (0  points). 

d    Housing  resources  are  committed 
at  the  time  of  project  application. 

1  Conditional  comjnitment  or 
approvable  application  submitted  (5 
points) 

2  No  Conditional  commitment  or 
approvable  application  submitted  (0 
points) 

c    Availability/accessibility  of 
supportive  services  and  employment 
opportunities.  Upon  completion  of 
construction,  fire  and  police  protection, 
road  accessibility  and  utilities  will  be 
available  to  the  site,  and  medical  and 
social  services,  schools,  emplojinent 
opportunities,  and  shopping  will  be 
accessible  from  the  site.  i.e..  according 
to  the  community's  established  norm. 

1  Yes  (8  points). 

2  No  (0  points). 

s    Commitment  that  families  will 
move  into  the  new  housing. 

1  Documented  commitment  from 
families  that  they  will  move  into  new 
housing.  (5  points) 

2  No  documented  commitmenL  (0 
points) 

e    Land  can  be  taken  into  trust  or 
provisions  have  been  made  for  taxes 
and  fees.  There  must  be  a  written 
assurance  from  the  BL\  that  the  land 
will  be  taken  into  trust  within  one  year, 
or  the  applicant  must  be  able  to  show 
the  financial  capability  and  commitment 
to  pay  the  property  taxes  and  fees  on 
the  land  for  the  foreseeable  future.  This 
commitment  should  take  the  form  of  a 


resolution  by  the  governing  body 
indicating  that  the  applicant  will  pay  or 
guarantee  that  all  taxes  and  fees  on  the 
land  will  be  paid. 

1  Documentation  that  land  can  be 
taken  into  trust  or  provisions  made  for 
taxes  and  fees.  (4  points) 

2  Inadequate  or  no  documentation. 
(0  points) 

/    A  plan  for  any  infrastructure 
needed  to  support  housing  to  be 
developed.  This  includes  a  conditional 
commitment  for  funds  to  develop 
necessary  water,  sewer,  electricity  and 
roads  to  support  the  housing  to  be 
developed. 

1  Financial  commitment  provided  or 
infrastructure  is  in  place.  (10  points) 

2  A  plan,  but  no  financial 
commitment,  is  in  place.  (5  points) 

3  No  financial  commitment.  (0 
points) 

g  The  extent  to  which  the  proposed 
site  meets  the  appUcant's  housing  needs. 
The  application  shows  that  the  tnbe  has 
examined  and  assessed  the 
appropriateness  of  alternative  sites.  The 
apphcant  submits  comparable  sales  that 
show  the  cost  is  reasonable. 

1  Yes  (10  points). 

2  No  (0  points). 

(5)  New  housing  construction/direct 
home  ownership  assistance,  a.  New 
construction. 

(i)  Thresholds. 

a    New  housing  construction  can  only 
be  implemented  through  a  nonprofit 
organization  that  is  eligible  under 
S  571.202  or  is  otherwise  eligible  under 
i  570.207(b)(3). 

b    All  applicants  for  new  housing 
construction  grants  must  document  the 
following  in  their  application: 

1  No  other  housing  is  available  in 
the  immediate  reservation  area  that  is 
suitable  for  the  families  to  be  assisted. 

2  No  other  funding  sources  can  meet 
the  needs  of  the  household(s)  to  be 
served. 

3  Rehabilitation  of  the  unit  occupied 
by  the  family  to  be  housed  is  not 
economically  feasible,  or  the  family  to 
be  housed  is  currently  in  an 
overcrowded  unit  (sharing  unit  with 
other  household(s)),  or  the  family  to  be 
housed  has  no  current  residence. 

c    All  applicants  for  housing 
construction  grants  shall  adopt  by 
current  tribal  resolution,  construction 
standards  and  construction  policies, 
prior  to  submitting  an  application. 
Applicants  must  identify  the  building 
code  they  will  use  to  construct  the 
unit(8).  The  building  code  may  be  a 
locally  adopted  tribal  building  code  or  a 
nationally  recognized  model  code.  If  the 
code  is  a  locally  adopted  code,  it  must 
regulate  all  of  the  areas  and  subareas 
identified  in  24  CFR  200.925(b),  and  it 


must  be  reviewed  and  approved  by  the 
HUD  field  office.  If  the  code  is 
recognized  nationally,  it  must  be  the 
latest  edition  of  one  of  the  codes 
incorporated  by  reference  in  24  CFR 
200.925(c). 

d    Any  units  to  be  constructed  must 
be  the  permanent  non-seasonal 
residences  of  the  recipient.  The 
residents  must  live  in  the  unit  at  least 
nine  months  per  year. 

e    The  applicant  shall  assure  that  it 
will  use  project  funds  to  construct  units 
only  where  the  tenant's/homeowner's 
payments  are  current  or  the  tenant/ 
homeowner  is  current  in  a  repayment 
agreement  that  is  subject  to  approval  by 
the  field  office.  The  field  office  may 
grant  exceptions,  on  a  case-by-case 
basis,  to  the  requirement  that 
beneficiaries  be  current  to  permit  new 
construction,  in  emergency  situations. 

(ii)  Selection  Criteria 

a    New  construction  under  Section 
248  of  the  National  Housing  Act  will  be 
rated  under  the  Direct  Home  Ownership 
Assistance  Selection  criteria.  The  New 
Construction  thresholds  will  be  used  for 
Section  248  New  Construction. 

b    Project  Need  and  Design.  [45 
points) 

1  The  applicant  either  is  not  a 
member  of  an  IHA.  or  the  umbrella  IH.A. 
to  which  it  belongs  has  not  provided 
assistance  to  the  applicant  in  a 
substantial  period  of  time,  or  the  IHA 
serving  the  applicant  has  not  received 
HUD  Public  and  Indian  Housing  new 
construction  or  modernization 
assistance  in  a  substantial  period  of 
time,  due  to  a  lack  of  funds.  The  period 
of  time  during  which  the  IHA  serving  the 
applicant  does  not  receive  funding  for 
inadequate  or  poor  performance  does 
not  count  towards  the  period  of  time 
that  no  assistance  has  been  provided  by 
HUD. 

Or— 

•  .No  assistance  from  U\A  for  10  years 
longer.  (15  points) 

•  No  assistance  from  IHA  for  6-9.9 
years,  (10  points) 

•  .No  assistance  from  IHA  for  0-5.9 
years.  (0  points) 

2  Adopted  housing  construction 
policies  and  plan.  The  plan  should 
include  a  description  of  the  proposed 
subrecipient  and  its  relationship  to  the 
tribe.  In  addition,  the  policies  and  plan 
should  include: 

•  A  selection  system  that  gives 
priority  to  the  neediest  households. 
Neediest  shall  be  defined  as  households 
whose  current  residences  are  in  the 
greatest  disrepair,  or  very  low-income 
households,  or  households  without 
permanent  housing. 
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•  A  system  effectively  addressing 
long-term  maintenance  of  the 
constructed  units. 

•  Estimated  costs  and  identification 
of  the  responsible  entity  for  paying 
utilities,  fire  hazard  insurance  and  other 
normal  maintenance  costs. 

•  Policies  governing  ownership  of  the 
units,  including  the  status  of  the  land. 

•  Description  of  a  comprehensive 
plan  or  approach  being  implemented  by 
the  tribe  to  meet  the  housing  needs  of  its 
members. 

•  Policies  governing  disposition  or 
conversion  to  non-dwelling  uses  of 
substandard  units  that  will  be  vacated. 
— Acceptable  policies  and  plan.  (20 

points) 
— Unacceptable  policies  and  plan.  (0 

points) 

3    Beneficiary  identification  (all 
beneficiaries  are  low-  and  moderate- 
income). 

•  Beneficiaries  to  be  housed  are 
identified.  (10  points) 

•  Beneficiaries  are  not  identified,  (0 
points) 

c    Planning  and  Implementation,  (45 
points) 

;     Occupancy  Standards.  The 
proposed  housing  will  be  designed  and 
built  according  to  adopted  reasonable 
standards  that  govern  the  size  of  the 
housing  in  relation  to  the  size  of  the 
occupying  family  (minimum  and 
maximum  number  of  persons  allowed 
for  the  number  of  sleeping  rooms);  the 
minimum  and  maximum  square  footage 
allowed  for  major  living  spaces 
(bedrooms,  living  room,  kitchen  and 
dining  room). 

•  Applicant  has  adopted  reasonable 
occupancy  standards.  (10  points) 

•  Applicant  has  no  occupancy 
standards  or  standards  are 
inappropriate.  (0  points) 

2    Site  Acceptability.  This  includes 
consideration  of  land  control,  access, 
utilities,  infrastructure,  physical 
characteristics,  and  whether  the  site  is 
held  in  trust. 

The  applicant  has  control  of  the  land 
The  applicant  has  written  assurance 
from  the  BIA  that  the  land  is  (or  will  be) 
taken  into  trust  within  one  year,  or  the 
applicant  must  be  able  to  show  the 
financial  capability  and  commitment  to 
pay  the  property  taxes  and  fees  on  the 
land  for  the  foreseeable  future.  This 
commitment  should  take  the  form  of  a 
resolution  by  the  governing  body  within 
one  year  of  the  application  deadline 
indicating  that  the  applicant  will  pay  or 
guarantee  that  all  taxes  and  fees  on  the 
land  will  be  paid. 

A  preliminary  investigation  has  been 
conducted  by  a  qualified  entity 
independent  of  the  applicant  (eg.,  BIA 


or  IHS).  Based  on  the  preliminary 
investigation,  the  land  appears  to  meet 
all  applicable  requirements,  soil 
conditions  appear  to  be  suitable  for 
individual  and/or  community  septic 
systems,  if  appropriate,  land  has 
adequate  drainage  and  accessibility  to 
water,  electricity  and  community  sewer 
collection  systems.  Land  has  adequate 
access,  and  appears  to  comply  with 
environmental  requirements. 

•  Yes  (15  points) 

•  No  (0  points) 

3  Energy  Conservation  Design.  The 
project  is  designed  so  that  energy 
consumption  will  meet  or  exceed  state 
conservation  standards  for  similar  units 
in  the  same  general  area.  Special  desigr. 
features  and  methodology  should  be 
described  in  detail. 

•  Yes  (5  points) 

•  No  {0  points) 

4  Housing  Survey.  The  survey  should 
include  all  of  the  units  m  the  service 
area  for  the  new  housing.  The  survey 
should  include  standard  housing  data  on 
each  unit  surveyed  (eg,,  age.  size,  type, 
rooms,  type  of  heating),  as  well  as  the 
components  listed  below, 

.4     Total  number  of  exjsting  housing 
units  in  the  community. 

B    Number  of  occupied  units. 

C    Number  of  vacant  units  (line  A 
minus  line  B]. 

D    The  number  of  standard  unr.s. 

E    The  number  of  substandard  units 
suitable  for  rehabilitation  with  the 
deficiencies  listed  for  each  unit,  A 
definition  of  "suitable  for 
rehabilitation"  should  be  mciuded. 

F    The  number  of  substandard  units 
unsuitable  for  rehabilitation. 

G    Numoer  of  vacant  units  that  are  in 
standard  condition  available  and 
affordable  to  low-  and  moderate- 
income  families. 

//    Number  of  Indian/native  families 
living  with  other  families  resulting  in 
overcrowded  conditions. 

/    Number  of  Indian/native  families 
living  in  units  which  are  below 
standard  and  that  are  not  cost 
effective  to  rehabilitate. 

/  .Number  of  homeless  Indian/ native 
families. 

K  Number  of  families  livmg  in  below 
standard  conditions  (Lines  H.  plus  /, 
plus/,  equal  line  A"). 

•  Acceptable  survey.  (10  points) 

•  Unacceptable  survey,  (0  points) 

5    Cost  effectiveness  of  new  housing 
construction.  This  measures  the 
efficiency  of  the  expenditures,  Pro)ects 
should  provide  new  units  in  the  most 
efficient  manner  and  at  a  reasonable 
cost.  Cost  savings  may  be  realized 
through  efforts  such  as  the  use  of  cost 
effective  construction  techniques  a 


partnership  or  affiliation  with  technical 
experts  to  develop  an  innovative 
approach,  or  a  repayment  provision, 

•  .New  Housing  Construction  is  Cost 

Effective  (5  points) 

•  New  Housing  Construction  is  not 

Cost  Elffective  (0  points) 

•  Leveraging.  (10  points) 
Applicants  must  provide 

documentation  of  the  amount  and 
sources  of  additional  funds  Sources 
may  include  private  contributions 
including  equity  end  ioans,  applicant 
and  other  non^CDBG  governmpntai 
funding. 
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b.  Direct  Home  Ownership 
Assistance. 

(i)  Thresholds. 

a    No  other  funding  sources  can  meet 
the  needs  of  the  householdts)  to  be 
served. 

b    The  unit  occupied  by  the  family  to 
be  housed  does  not  meet  Section  8 
standards,  and  rehabilitating  the  unit  is 
not  economically  feasible,  or  the  family 
to  be  housed  currently  is  in  an 
overcrowded  unit  (sharing  unit  with 
other  householdts).  or  the  family  to  be 
housed  has  no  current  residence. 

c  Any  units  to  be  occupied  must  be 
the  permanent  non-seasonal  residences 
of  the  recipient.  The  residents  must  hve 
in  the  unit  at  least  nine  months  per  year. 

d    The  applicant  shall  assure  that  it 
will  use  project  funds  to  provide  direct 
homeownership  assistance  only  where 
the  tenant's  payments  are  current  or  the 
tenant  is  current  in  a  repayment 
agreement  that  is  subject  to  approval  bj 
the  field  office.  The  field  office  may 
grant  exceptions,  on  a  case-by-case 
basis,  to  the  requirement  that 
beneficiaries  be  current  to  permit  direct 
homeownership  assistance  In 
emergency  situations. 

(ii)  Selection  Criteria. 

a    Project  Need  and  Design  (45 
points) 

1    Adoptee  hous.n^  policies  and  plan. 
The  plan  should  include  a  description  of 
the  proposed  subrecipient  (if  apphcable) 
and  Its  relationship  to  the  tribe.  In 
addition,  the  policies  and  plan  should 
include: 

•  A  selection  system  that  gives 
priority  to  the  neediest  qualified 
households.  Neediest  may  be  defined  as 
households  whose  current  residences 
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are  in  the  greatest  disrepair,  very  iow- 
income  hou»eholds,  or  househoids 
vv'.thoat  permanent  bousing. 

•  Description  of  a  coniprenensn.e 

plan  or  approach  beir^  impiejwnted  by 
the  tnbe  to  meet  the  housing  needs  of  its 
members 

•  Policies  governing  disposition  or 
conversion  to  non-dwelling  uses  of 
substandard  urjls  Lhat  will  be  vacated. 

•  A  system  effectively  addressing 
long-term  mamtendnce  of  the  units.      » 

•  Estimated  costs  of  utihties,  &re 
hazard  Lnsorance  and  other  nonnal 
maintenance  costs. 

•  Policies  governing  ownership  of  the 
units.  Including  the  status  of  the  lend. 

•  The  ur..ts  will  meet  sections 
s'andards  or  another  standard  approved 
by  the  fieid  office. 

(al  The  poi-.cies  and  plan  contain  aQ  of 
the  Items  listed  above.  (30  points) 

|bl  The  poiicies  and  plan  contain  only 
the  first  three  items  listed  above.  {20 
j>3ints! 

(c)  The  policies  and  plan  contain  only 
'he  last  four  items  listed  above.  (10 
points) 

(d)  The  polices  a-id  p'lan  do  not  meet 
the  criter.a  of  paragraphs  a),  b).  or  c).  (0 
points) 

2  Beneficiary  identification.  (Ai! 
beneficiaries  are  low  arnl  moderate 
income  ) 

•  Beneficianes  are  identified.  (15 
points) 

•  Benefdaries  a"^  no'  identified.  (0 
points) 

b    Planning  and  Implementation  (45 
poin'sl 

1  Occupancy  Standards.  The 
houtmg  units  wiil  meet  adopted 
.'•eaaonaOle  standards  Lhat  govern  the 
size  of  the  homing  m  relation  tc  the  size 
of  the  occupying  family  I  minimum  and 
maximum  number  of  persona  allowed 
for  the  number  of  sleeping  rooms  I:  the 
m.inimom  and  maximum  square  footage 
allowed  for  ma)or  living  spaces 
(bedrooms,  hvmg  room,  kitchen  and 
dining  room^ 

•  Applicant  has  appropriate 
occ'jpancy  standard*.  (13  points] 

•  Applicant  has  no  occupancy 
standards  or  standards  are 
inappropnate  (0  points) 

2  Site  Acceptability.  This  includes 
consideratioo  of  land  control,  access 
utilities,  mfrastrjcture.  physical 
characteristics,  whether  the  site  is  held 
in  trust,  and  available  services,  such  as 
fire  and  police  prolectioii. 

The  applicant  or  prospective 
homeowner  has  control  of  the  lard. 
Applicant  has  a  written  assurance  from 
the  BIA  that  the  land  is  (or  wiil  bej 
taken  into  trust  within  one  year,  or  the 
applicant  must  be  able  to  sho\\'  the 
f:r,  incial  capability  and  commitment  to 


pay  the  property  taxes  and  fees  on  the 
land  far  the  foreseeable  future. 

.*\  preliminary  mvestig.ation  has  been 
rondiicted  by  a  qualified  entity 
independent  of  the  applicant  (e.g..  BIA 
or  IHS)  Based  on  the  preliminary 
investigatiorL  the  land  appears  to  meet 
all  appUcabie  requir^^men's,  sou 
conditions  appear  to  be  suitable  for 
individual  and/or  community  septic 
systems,  if  appropriate,  land  has 
adequate  drainage  and  accessibility  to 
water,  electricity  and  community  sewer 
coUectioa  systems  \javA  has  adequate 
access,  and  appears  tf>  comply  with 
environmental  requirements 

•  Yes  (20  pointsj 

•  No  (0  points) 

J    Energy  Conservation  Design.  The 
project  is  designed  so  that  energy 
consumption  will  be  no  greater  than  that 
of  similar  units  in  the  same  general  area 
Special  design  features  and 
methodology  should  be  described  in 
detail 

•  Yes  (6  points) 

•  No  (0  points) 

4    Cost  effectiveness  of  program.  This 
measures  the  efficiency  of  the 
expenditures  that  are  made  for  direct 
home  ownership.  Cost  savings  may  be 
realized  through  efforts  such  as  the  use 
of  cost  effective  construction  techniques 
a  partnership  or  affiliation  with 
technical  experts  to  develop  an 
innovative  approach,  provision  of  the 
least  amount  of  assistance  necessary  for 
each  homfBowner  to  acquire  the  unit,  or 
a  provision  for  the  homeowner  to  repay 
the  tribe. 

•  Yes  (6  points) 

•  No  (0  points) 

c    Leveraging.  (10  points) 
Points  under  this  component  will  be 
awarded  based  on  the  definition  of 
"leverage"  under  General  Defuiitions. 
and  the  following  breakdown: 
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B.  Community  Facilitjes.  (1)  General 
thresholds,  a.  The  apphcant  shall 
describe  the  problem,  the  proposed 
project  and  the  anticipated  impact  on 
the  tribe/village  if  the  problem  is  not 
solved  immediately 

(2)  Infrastructure  a  Thresholds. 

(i)  Fir  ail  projects  which  include 
provision  of  water,  waste  water 
treatment  or  solid  vraste  disposal 


facilities,  the  applicant  shall  include 
whth  the  application  evidence  that  the 
project  has  been  submitted  to  the  Indian 
Health  Service  (IHS)  for  review  and 
comment. 

(ii)  If  the  project  consists  of  new  or 
evisting  community  water  system 
improvements  (defined  as  serving  more 
than  25  persons  or  15  households),  the 
applicant  must  provide  evidence  that 
the  project  has  been  submitted  to  the 
Environmental  Protection  Agency  (EPA) 
for  review  and  comment.  Community 
water  systems  serving  fewer  than  25 
persons  or  15  households  are  eligible  for 
CDBG  funding,  but  do  not  require  EPA 
review. 

b  Selection  Criteria. 

(i)  Project  Need  and  Design  (60  points) 

a    Meets  an  essential  community 
development  need  by  addressing  a  basic 
need  that  is  critical  to  the  orderly 
development  of  the  community  and  to 
the  provision  of  basic  human  services. 
(Examplei  water/sewer,  waste  disposal) 

1  Permanent  solution.  The  project 
offers  a  long-term  solution.  (17  points) 

2  Health  and  safety  intermediate 
solution.  The  project  responds  to  a 
health  or  safety  problem  by  offering  a 
solution  which  is  not  permanent  (e.g.. 
providing  potable  water  from 
elsewhere).  (15  points) 

3  Intermediate  solution.  The  project 
responds  to  a  problem  which  is  not 
related  to  health  or  safety  by  offering  a 
solution  which  is  not  permanent  (e.g.. 
providing  a  gravel  road  to  a  reservation 
where  no  road  exists).  (12  points) 

4  Inadequate  solubon.  (0  points) 

b    Benefits  the  neediest  segment  of 
the  population,  as  identified  below 
Applications  must  include  tribal,  BIA, 
Ills  or  other  documentation  thati 

;     Maximum  (22  points).  More  than 
80  percent  of  the  beneficiaries  are  very 
low  income  (50  percent  of  area  median). 

2  Moderate  (U  points).  51-79.9 
percent  of  the  beneficiaries  are  very  low 
income 

3  Unsatisfactory  (0  points).  Less  than 
51  percent  of  the  beneficiaries  are  very 
low  income. 

c    Provides  infrastructure  that  does 
not  currently  exist  for  the  area  to  be 
served  OR  replaces  an  existing  facility 
that  no  IcHiger  functions  adequately  to 
meet  the  current  needs  OR  eliminates  or 
substantially  reduces  a  health  or  safety 
problem,  if  die  project  addresses  a 
health  and  saf^  probiera,  the  applicant 
must  provide  documentatioa  consisting 
of  a  signed  B^Jdy  or  letter  from  a  reliable 
independent  authority  (e.g.,  state  health 
officials,  state  fire  marshals.  BIA,  IHS, 
EPA)  verifying  diat 

(1)  A  threat  to  health  and  safety  exists 
which  has  caused  or  has  the  potential  to 
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cause  serious  illness,  injury,  disease  or 
death:  and 

(2)  The  threat  can  be  substantially 
eliminated  if  the  CDBG  project  is 
funded. 

1  Maximum  (21  pomts).  The 
infrastructure  does  not  exist  or  no  longer 
functions,  or  does  not  meet  health  and 
safety  standards.  (Examples;  There  is  no 
sewage  treatment  plant;  paved  roads  do 
not  exist  or  must  be  reconstructed  due 
to  severe  deterioration.) 

2  Moderate  (15  points).  The 
infrastructure  no  longer  functions 
adequately  or  does  not  meet  current 
needs.  (Example:  Capacity  of  existmg 
sewage  treatment  plant  is  insufficient  to 
meet  the  demands  of  area  residents.) 

3  Unsatisfactory  (0  points).  The 
infrastructure  does  not  meet  the  critena 
of  J  or  2. 

(ii)  Planning  and  Implementation  (30 
points) 

a    A  viable  plan  for  maintenance  and 
operation.  The  tribe  must  adopt  by 
current  resolution  or  ordinance  a 
maintenance  plan  addressing 
maintenance,  repair  and  replacement  of 
items  not  covered  by  insurance,  and 
operating  resources,  if  applicable.  The 
applicant  must  submit  this  plan.  The 
plan  must  identify  a  funding  source  to 
assure  that  the  facility  will  be  properly 
maintained  and  operated.  The  resolution 
must  identify  the  total  annual  dollar 
amount  the  tribe  will  commit,  as  well  as 
the  source  and  availability  of  funds, 
including  evidence  that  fujids  will  be 
available  within  sixty  days  of  project 
completion.  If  an  entity  other  than  the 
Tribal  Council  commits  to  pay  for 
maintenance  and  operation  that  entity 
must  submit  a  letter  of  commitment 
which  identifies  the  responsibilities  the 
entity  will  assume  and  the  amount  of 
funds  that  will  be  provided  annually  to 
the  project.  Points  will  only  be  awarded 
if  the  field  office  is  able  to  determine 
that  the  entity  is  financially  able  to 
assume  the  costs  of  maintenance  and 
operation. 

1  Yes  (15  points) 

2  No  (0  points) 

b    An  appropriate  and  effective 
design,  scale  and  cost.  The  applicant 
shows  that  it  has  proposed  the  most 
appropriate  and  cost  effective  approach 
to  address  its  identified  need(s).  The 
appUcant  shows  that  it  has  considered 
initial  construction  and  lifetime 
operation  costs,  as  well  as  the  use  of 
existing  facilities  and  resources,  and 
alternatives,  including  method  of 
implementation  and  cost.  If  only  one 
approach  is  feasible,  the  applicant 
should  explain  why. 

;    Yes  (15  points) 

2    No  (0  points) 

(iii)  Leveraging  (10  points) 


Points  under  this  component  will  bf 
awarded  based  on  the  definition  of 
"leverage"  under  General  Definitions, 
and  the  following  breakdown: 
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(.3)  Buildings,  a.  Thresholds. 

(i)  Tribes  proposing  a  facility  which 
would  provide  health  care  services  must 
assure  the  facility  meets  IHS 
requirements. 

b.  Selection  Criteria. 

(i)  Project  Need  and  Design  (60 points) 

a    Benefits  the  neediest  segment  of 
the  population,  as  identified  below. 
Applications  must  include  tribal,  BIA. 
IHS  or  other  documentation  that: 

1  Maximum  (28  points).  More  than 
80  percent  of  the  beneficianes  are  very 
low  income  (50  percent  of  area  median). 

2  Moderate  (18  points).  51-79.9 
percent  of  the  beneficianes  are  very  low 
income. 

3  Unsatisfactory  (0  points).  Less  than 
51  percent  of  the  beneficiaries  are  very 
low  income. 

b    Provides  a  building  that  serves  a 
function  that  does  not  currently  exist 
either  within  or  outside  (nearby)  the 
community  or  reservation  OR  replaces 
an  existing  facility  that  no  longer 
functions  adequately  to  meet  current 
needs.  (Examples:  health  clinic; 
subsistence  food  processing  facility, 
Alaska) 

1  Maximum  (15  points).  The  building 
does  not  exist  or  does  not  meet  health 
and  safety  standards, 

2  Moderate  (12  points).  The  building 
no  longer  functions  adequately  or  does 
not  meet  current  needs, 

3  Unsatisfactory  (0  points).  The 
building  does  not  meet  the  criteria  of  1 
or  2. 

c     Provides  multiple  uses  or  multiple 
benefits,  or  has  ser\-ices  available  24 
hours  a  day,  The  application  must  show- 
that  the  proposed  facility  will  house 
more  than  one  broad  category  of 
activity.  "Broad  category"  means  a 
single  activity  or  group  of  activities 
which  serves  a  particular  group  of 
beneficiaries  (e.g.,  senior  citizens)  or 
meets  a  particular  need  (eg.,  literacy) 
No  one  category  of  activity  will  occupy 
more  than  75  percent  of  the  available 
space  for  more  than  75  percent  of  the 
time.  The  use  of  space  must  be  actually 
committed  and  documented  m  writing. 
Multipurpose  buildings  do  not 
automatically  meet  these  criteria,  nor  do 


buildings  that  provide  a  vanety  of 
activities  for  one  client  group. 

1  Yes  (3  points) 

2  No  fO  points) 

d     Meets  an  essential  community 
development  need  by  addressing  a  basic 
need  that  is  critical  to  the  orderly 
development  of  the  community  and  to 
the  provision  of  basic  human  services; 
OR  eliminates  or  substantially  reduces  a 
health  or  safety  problem.  If  the  project 
addresses  a  health  or  safety  problem, 
the  applicant  must  provide 
docimientation  consisting  of  a  signed 
study  or  letter  from  a  reliable 
independent  authority  (e.g..  state  health 
officials,  state  fire  marshals.  BIA,  IHS, 
EPA)  verifying  that:  (1)  A  threat  to 
health  and  safety  exists  which  has 
caused  or  has  the  potential  to  cause 
serious  illness,  injury,  disease  or  death; 
and  (2)  the  threat  can  be  substantially 
eliminated  if  the  CQBG  project  is 
funded. 

1  Yes  (14  points) 

2  No  (0  points) 

(ii)  Planning  and  Implementation  (30 
points) 

a     A  viable  plan  for  maintenance 
and  operation.  The  tribe  must  adopt  a 
maintenance  plan  addressing 
maintenance,  repair  and  replacement  of 
items  not  covered  by  insurance,  and 
operating  resources,  if  applicable.  The 
appUcant  must  submit  this  plan.  The 
plan  must  show  that  adequate  funds  are 
available  for  future  replacements  and 
identify  a  funding  source  to  assure  that 
the  facility  will  be  properly  maintained 
and  operated.  The  adopted  resolution 
must  identify  the  total  annual  dollar 
amount  the  tribe  will  commit,  as  well  as 
the  source  and  availability  of  funds, 
including  evidence  that  funds  will  be 
available  within  sixty  days  of  project 
completion.  If  an  entity  other  than  the 
Tnbal  Council  commits  to  pay  for 
maintenance  and  operation  that  entity 
must  submit  a  letter  of  commitment 
which  identifies  the  responsibilities  the 
entity  will  assume  and  the  amount  of 
funds  that  wiU  be  provided  armually  to 
the  project.  Points  will  only  be  awarded 
if  the  field  office  is  able  to  determine 
that  the  entity  is  financially  able  to 
assume  the  costs  of  maintenance  and 
operation. 

1  Yes  (15  points) 

2  No  (0  points) 

'      An  appropriate  and  effective 
drsign  scale  and  cost.  The  applicant 
documents  that  it  has  proposed  the  most 
appropriate  and  cost  effective  approach 
to  address  its  Identified  need{8).  The 
applicant  documents  that  it  has 
considered  Initial  construction  and 
lifetime  operation  costs,  as  well  as  the 
use  of  existing  facilities  and  resources. 
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and  dltematives  including,  method  of 
implementation  and  cost.  !f  only  one 
approach  is  feasible,  the  applicant 
should  explain  why. 

/      Yes  (15  points) 

2     No  (0  points) 

(iii)  Leveraging  (10  points) 

Points  under  this  component  will  be 
awarded  based  on  the  definition  of 
"leverage"  under  General  Definitions, 
and  the  following  breakdown; 


Non-COBG  %  of  protect  cost 
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C.  Public  Sen-ices.  (1)  Thresholds. 

a.  Public  services  activities  may 
comprise  no  more  than  15  percent  of  the 
total  grant  award.  Such  projects  must 
therefore  be  submitted  with  one  or  more 
other  projects,  which  must  comprise  at 
least  85  percent  of  the  total  grant  award. 
A  public  service  project  will  be  funded 
only  if  both  the  public  service  project 
itself  and  the  other  project(s)  with  which 
it  is  submitted  rank  hl^  enough  to  be 
funded. 

(2)  Selection  Criteria,  a.  Project  Need 
and  Design  (45  points). 

(i)  Meets  an  essential  community 
de\-elopment  need  by  addressing  a  basic 
need  that  is  critical  to  the  orderiy 
development  of  the  community  and  to 
the  provision  of  basic  hmnan  services. 

a      Yes  (15  points) 

b     No  (0  points) 

(il)  Benefits  the  neediest  segment  of 
the  popalation.  as  identified  below. 
Applications  mnst  indxide  tribal,  BIA. 
IHS  or  other  documentation  that: 

a  Maximum  (27  points).  More  than 
80  percent  of  the  beneficiaries  are  very 
low  income  (50  percent  of  area  median). 

h    Moderate  (16  points).  51-79.9 
percent  of  the  beneficiaries  are  very  low 
income 

c    Unsatisfactory  (0  points).  Less  than 
51  percent  of  the  beneficiaries  are  very 
low  LTcome. 

(iii)  Provides  a  %er\-ice(s)  that  will 
eliminate  or  (obstantially  reduce  a 
health  or  safety  problem.  The  applicant 
must  provide  documentation  consisting 
of  a  signed  study  or  letter  from  a  reUable 
independent  authority  (e.g.,  state  health 
official*,  state  fire  marshals,  BL\,  IHS. 
F.PA)  verifying  that;  (1)  a  threat  to  health 
and  safety  exists  which  has  catued  or 
has  the  potential  to  cause  serious 
illness,  injury,  disease  or  death:  and  f2] 
the  threat  can  be  substantially 
eliminated  if  the  CD8G  project  is 
folded. 


a    Yes  (3  points) 
b     No  (0  points) 

b.  Plaiming  and  Implementation  (45 
points). 

(i)  A  viable  plan  for  continuing 
provision  of  the  8eTvice(9).  The  tribe 
must  adopt  a  plan  to  address  continuing 
provision  of  the  8ervice{s).  The 
applicant  must  submit  this  plan.  The 
plan  must  identify  a  funding  source  lo 
assure  that  the  public  service(s)  will  be 
properly  carried  out.  The  resolution 
must  identify  the  total  annual  dollar 
amount  the  tribe  will  commit  as  well  as 
the  source  and  availability  of  funds, 
including  evidence  that  funds  will  be 
available  within  sixty  days  of  project 
completion. 

a    Yes  (15  points) 

b    No  (0  points) 

(ii)  An  appropriate  and  effective 
design,  scale  and  cost.  The  applicant 
shows  that  it  has  proposed  the  most 
appropriate  and  cost  effective  approach 
to  adxlress  its  identified  need(s].  The 
applicant  shows  that  it  has  considered 
initial  and  long-term  costs,  as  well  as 
the  use  of  existing  services  and 
resourses,  or  has  submitted  an  analysis 
from  a  qualified  authority  addressing 
alternatives,  method  of  implementation 
and  cost.  If  only  one  approach  is 
feasible,  the  applicant  should  explain 
why. 

a    Yes  (15  points) 

b    No  (0  points] 

(iii)  An  innovative  method  of  using  the 
public  service  to  resolve  the  problem 
(e.g.,  original  treatment  methods, 
program  delivery  system,  or  use  of 
technology). 

a    Yes  (15  points) 

b    No  (0  points) 

c.  Leveraging  (10  points). 

Points  under  this  component  will  be 
awarded  based  on  the  definition  of 
"leverage"  under  the  General 
Definitions,  and  the  following 
breakdown: 


NofvCOBG  %  o<  project  cost 


(i)  25 v.... - 

fii)  20-24  ..„ 

fiii)  15-19... 

(iv)  10-14_ 

(V)  5-9. 

(vi)  0-4. 


Potnte 


10 

e 

6 

4 

2 
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D.  Economic  Development.  (1) 
Thresholds. 

a  Economic  development  assi^tanco 
may  be  provided  only  when  a  financial 
analysis  is  done  which  shows  that  the 
assistance  to  the  business  does  not 
exceed  the  level  of  financial  assistance 
necessary  to  make  the  project 
financially  feasible,  public  benefit 
commensurate  with  the  assistance  to  the 


business  can  reasonably  be  expected  to 
result  from  the  assisted  project,  and  the 
project  has  a  reasonable  chance  of 
success.  In  making  this  determination. 
the  example,  if  the  analysis  of  the 
financial  information  indicates  an 
ability  to  repay  the  assistance,  a  grant 
would  not  be  warranted  if  the  financial 
assistance  is  going  to  a 
nongovernmental  entity,  The  applicant 
shall  demonstrate  the  need  for  grant 
assistance  by  providing  documentation 
to  support  a  determination  that  the 
assistance  is  appropriate  lo  im.plement 
an  economic  development  project. 

b.  All  economic  development  projects 
must  meet  one  of  the  national 
objectives.  A  generl  claim  of  cash  flow 
or  benefit  to  the  tribe  as  a  whole  does 
not  demonstrate  low-  and  moderate- 
income  benefit. 

c.  The  applicant  shall  submit  a  project 
description  which  includes  the  following 
information: 

[il  The  product  or  service:  What  the 
enterprise  wdl  do  or  produce. 

(ii)  Tlie  location  and  physical 
facilities:  Regional,  local  and  site- 
specific  location.  descnpUon  of  existing 
and  proposed  facilities.  If  land  is  to  be 
acquired  for  the  specific  economic 
development  project,  the  applicant  must 
either  submit  evidence  that  the  land  will 
be  taken  into  trust,  or  demonstrate 
compliance  with  zoning  and  other  local 
requirements,  and  show  that  the  tribe  or 
the  entity  opera tmg  the  business,  has 
the  ability  to  pay  ell  required  taxes  on 
the  land. 

(iii)  Key  production  factors: 
Requirements  relating  to  utilities, 
transportation  access,  special  technical 
and; or  equipment  requirements,  market, 
raw  materials,  and  labor  force. 

(iv)  Jobs/labor  available:  Justification 
that  the  number  of  permanent  full  time 
equivalent  jobs  proposed  to  be  created 
or  retamed  by  the  project  |.fuil  and  part- 
time)  is  realistic.  e\ndence  that  the 
project  can  support  job  costs/saianes. 

(v)  The  developmental  entitj- 
Identification  of  entity  to  be  used  (e.g  , 
local  development  corporaticn,  tnbe/ 
village,  pnvate  devclopfjr,  joint  venture). 

(vi)  Equipment;  Projects  that  include 
the  purchase  of  equipment  must 
demonstrate  the  appropriateness  and 
cost  effectiveness  of  purchasing  versus 
leasing  The  use  of  lease  financing  is 
encouraged  wherever  possible  to  help 
contaui  development  costs. 

(vii)  P'lnanaai  information:  Applicants 
shall  submit  a  detailed  cost  summar»', 
evidence  of  funding  sources,  five  year 
operating  or  cash  fiow  financial 
projections  and  business  financial 
statements  for  the  most  recent  three 
year  period.  Financial  statements 
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include  the  balance  sheet,  income 
statement  and  statement  of  retained 
earnings.  For  new  start-up  businesses, 
current  financial  or  net  worth 
st.atements  on  the  principal  business 
owners  or  officers  are  needed  unless  the 
tribe  or  Alaskan  Native  Village  will  be 
the  owner  of  the  bciiness 

(viii)  Economic  strategy  and 
objectives:  The  applicant  shall 
demonstrate  how  the  proposed  prciect 
will  meet  the  tribe's/village's  economic 
development  strategy  and  objectives 
(eg.,  to  create  or  retain  permanent. 
private  sector  jobs  or  provide  a  product 
and  8er\-ic€  needed  and  affordable  to 
native  members). 

(2)  Selection  critena.  a  Project 
Vi.ibility.  (55  points).  The  application 
will  be  rated  on  the  adequacy  and  the 
quality  of  the  following  subparts: 
(:)  Market  analysis. 
a     Ma.vimum  (10  points).  An 
independent  third  party  feasibility/ 
market  analysis,  generally  not  older 
than  two  years,  which  identifies  the 
market  and  demonstrates  that  the 
proposed  aclivjljes  are  highly  likely  to 
capture  a  fair  share  of  the  market. 

h     Moderate  (6  points),  Feasibdity/ 
Ma.'-ket  Analy-sis  which  identifies  the 
market  and  demonstrates  that  the 
proposed  activities  are  reasonably  likely 
to  capture  a  fair  share  of  the  markeL 
c     Low  (0  pointsV  The  submission 
does  not  meet  the  criteria  m  paragraph 
b. 
(ii)  Management  capacity. 
a    Ma.ximum.  (10  points),  A 
management  team  with  quahfying 
specialized  traimrig  or  technjcal/ 
managerial  expenence  in  the  operation 
of  a  similar  business  has  been  identified. 
If  the  grant  is  approved,  the  business 
will  hire  the  identified  team  or  persons 
with  similar  trainmg  and  expenence 
Applicants  must  submit  job  descriptions 
of  key  management  positions  as  well  as 
resumes  showing  qualifying  specialized 
technical/managenal  training  or 
experience  of  the  identified  management 
team. 

b    Moderate  (6  points)  A 
management  team  with  qualifying 
general  business  training  or  expenence 
will  be  hired  if  the  grant  is  approved. 
Applicants  must  submit  job  descnptior.s 
of  key  management  positions 

c     Unsatisfactory  (0  points)  The 
submiesion  does  not  meet  the  criteria  in 
paragraph  b. 

(lii)  Organize tjon. 
a    Maximum  (8  points) 
1    The  tribe  or  entity  that  will  operate 
the  business  has  an  on-going  successful 
business  enterprise.  The  applicant  must 
descnbe  this  enterprise  and  provide 
documentation  of  its  healthy  financial 


11863 


condition  {e.g..  audited  financial 
statements  for  the  past  three  years):  ar.c 

2    The  tribe  or  entity  that  operate* 
the  business  has  an  acceptable  bosiness 
management  system  for  project 
de%'eiopmpn1  and  operation 

h    Moderate  (5  points)  Tb.p  triht-  or 
entity  that  will  develop  and  itppraie  the 
business  has  an  acceptable  business 
management  system  for  project 
de\  e'opment  and  operation. 

r     Unsatisfactory  (0  points).  The 
6u*'mission  does  not  mef  the  criteria  in 
paragraph  b. 

(iv)  Viability  of  the  Business 
(excluding  microenterprises).  The 
viability  of  an  economic  development 
rr:iject  will  be  determined  by  an 
analysis  of  financial  and  other  project 
related  information.  Component?  of  the 
financial  analysis  are:  Costs,  sources  of 
funds,  cash  f^ow  projections  and 
financiril  statemer's.  The  applicant  mnst 
submit:  A  detailed  cost  summary, 
evidence  of  funding  sources:  five  year 
operating  or  cash  ilow  financial 
projections  and  business  financial 
statements  for  the  most  recent  three 
year  penod.  For  start-up  businesses, 
that  are  not  owned  by  the  grantee, 
current  financial  or  new  worth 
stdtements  on  principal  business  owners 
or  officpTF'  are  needed,  Financial 
statem.ents  mciude  the  balance  sheet, 
inco.me  statement  and  statement  of 
retained  earnings 

The  info.'Tnation  de.nved  from  the 
a:u-.Iys!8  will  be  reviewed  and  compared 
to  local  or  national  indu5try  standards 
•to  assess  reasonableness  of 
development  costs,  financial  need. 
profitabiLty,  and  risk  as  factors  in 
determining  overall  project  viability   In 
dftermining  whether  a  proiect  is  viable 
the  field  office  will  also  consider  cunx,r!' 
and  proiecled  market  conditions  and 
profitabdity  measures  such  as  cash  fitrw 
return  on  equity,  cash  flow  retLim  on 
tiitai  assets  and  the  ratio  of  npw  profit 
before  taxes  to  total  assets.  Source*  of 
industry  .t^taQdards  include  Marshall  and 
Swift  PLblication  Company.  Robert 
Mo.'-ns  Aasociateg.  Dun  and  Bradiitreet 
the  Chamber  of  Commerce,  etc  Local 
standards  may  also  be  used 

a     Maximum  115  points).  Based  on  tbe 
analysis,  the  project  has  excellent 
proRpect  of  achieving  viability. 

b    Ktoderale  (T  points).  The  project 
has  an  average  prospect  of  achieving 
viability, 

c    Low  [0  points).  The  proji-c!  hai.  a 
minimal  prospect  of  achieving  vidti.iity. 

(vj  Viability  of  the  Microenterpn.'.e, 
.Mjcroenterpnses  employ  three  or  fewer 
employees,  including  the  entrepreneur. 
The  viability  of  a  micrr>en»erprise  will 
be  determined  by  an  analysis  of 
financial  and  other  project  related 


infrrmation.  Components  of  the 
fnaacial  analysis  are:  Costs,  sources  of 
funds,  cash  flow  projections  and 
financial  statements.  The  applicant  must 
submit:  A  derailed  cost  summary, 
evidence  of  funding  sources;  five  year 
operating  or  cash  flow  financial 
proiei  Jiisrii!  Hnd  monthly  projections 
unUi  ixu^  c^i^i  flow  is  positive;  and 
business  financial  statements  for  the 
most  recent  three  year  period.  For  start- 
up businesses,  current  financial  or  net 
worth  statements  on  principal  business 
owners  or  officers  are  needed.  Financial 
statements  indude  balance  sheet, 
income  "'-V'-ment  and  statement  of 
retained  eaniings. 

In  determining  whether  a  project  is 
viable  the  field  office  will  also  consider 
current  and  projected  market  conditions 
and  profitability  measures  such  as  net 
profit  to  total  assets  ratio,  as  well  as 
other  information  that  the  field  office 
has  that  will  have  an  effect  on  the 
project's  potential  viability. 

a    MaxJmnm  (15  points) 

1  The  project  will  generate  income 
for  the  entrepreneur,  over  a  minimum  of 
five  years,  at  or  above  125  percent  of  the 
annual  county  avenge  indrvidua! 
income;  and 

2  Based  on  the  analysis,  the  project 
has  excellent  prospect  of  achieving 
viabilin 

b    M  >  !f  H'f  •  r  pointB) 

1  T'f     'xMrt  will  generate  income 
for  the  i'iurf*}»reneur  at  or  above  100 
percent  of  the  annual  county  average 
individual  it    nc  and 

2  The  project  has  an  average 
prospect  of  achieving  viability. 

I'r.hdtisfaclory  (0  points).  The 
s!i'-'Tr':<..«v>n  does  not  meet  the  criteria  in 

ivi)  Leveragi.ig.  Points  under  this 
component  will  be  awarded  based  on 
the  definition  of  "leverage"  under 
General  Definitions,  and  the  following 
breakdown: 


Offica 
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b.  Permanent  Full-Time  Equivalent 
Job  Creation.  Provide  total  nuaber  of 
permanent  full-time  jobs  expected  to  be 
created  and/or  retained  as  a  result  of 
the  project.  Provide  a  summary  of  job 
descriptions  and  skills  required.  Identify 
the  number  and  kind(8)  of  jobs  expected 
to  be  available  to  low  and  moderate- 
income  persons.  (30  points) 

(i)  CDBG  cost  per  job 

a    Maximum  (13  points).  $15,000  or 
less. 

b    Moderate  (10  points).  $15,001- 
25.000. 

c    Low  (7  points).  $25,001-35.000. 

d    Unsatisfactory  (0  points). 
S35.0001-I-. 

(ii)  CDBG  cost  per  job  targeted  to  low- 
and  moderate-income  persons. 

a    Maximum  (13  points).  $15,000  or 
less. 

b    Moderate  (10  points).  $15,001- 
25.000. 

c    Low  (7  points).  $25,001-35.000. 

d    Unsatisfactory  (0  points).  $35,001  -t- 

(iii)  Quality  of  jobs  targeted  to  low- 
and  moderate-income  persons. 

a    The  jobs  offer  wages  and  benefits 
comparable  to  area  wage  and  benefits 
for  similar  jobs,  provide  opportunity  for 
advancement,  and  teach  a  transferrable 
skill;  OR 

b    The  employer  commits  to  provide 
training  opportunities  (submit  a 
description  of  planned  training  program. 

1  Yes  (4  points) 

2  No  (0  points) 
c.  Additional  Considerations.  (15 

Points)  A  project  must  meet  three  of  the 
following  criteria  to  receive  15  points. 
Maximum  15  points. 

(i)  Use,  improve  or  expand  members' 
special  skills.  Special  skills  are  those 
that  members  have  developed  through 
education,  training  or  traditional 
cultural  experiences  (e.g.,  technical 
expertise  in  electronic  assembly;  making 
traditional  native  crafts). 

a    Yes  (5  points) 

b    No  (0  points) 

(ii)  Provide  spin-off  benefits  beyond 
the  initial  economic  development 
benefits  to  employees  or  to  the 
community  (e.g.,  creates  new  investment 
opportunities  in  the  area;  provide  a 
consumer  product  or  service  not 
currently  available  on  or  near  the 
reservation,  or  provide  an  available 


consumer  product  or  service  at  a 
significant  reduction  in  cost). 

a    Yes  (5  points) 

b    No  (0  points) 

(iii)  Provide  special  opportimities  for 
residents  of  federally-assisted  housing 
(e.g.,  employ  residents  for  maintenance 
services). 

a    Yes  (5  points) 

b    No  (0  points) 

(iv)  Provide  benefits  to  other 
businesses  owned  by  Indians  or  Alaska 
natives  (e.g.,  increase  their  sales). 

a    Yes  (5  points) 

b    No  (0  points) 

(v)  Loan  Repayment/Reuse  of  CDBG 
funds.  If  the  business  is  not  tribally 
owned  at  least  50%  of  the  CDBG 
assistance  to  the  business  will  be  repaid 
to  the  grantee  within  a  10  year  period.  If 
the  business  is  tribally  ov»med,  the  tribe 
agrees  within  a  10  year  period  to  use 
funds  equal  to  50%  of  the  CDBG 
assistance  for  eligible  activities  that 
meet  a  national  objective.  These  funds 
should  come  from  the  profits  of  the 
tribally  owned  business. 

a    Yes  (5  points) 

b    No  (0  points) 

n.  Application  Process 

(a)  An  application  package  may  be 
obtained  from  the  HUD  Field  Offices  of 
Indian  Programs  in  the  following 
geographic  locations: 

Region  V— Chicago  Regional  Office,  Office  of 
Indian  Programs.  Housing  and  Community 
Development  Division.  77  West  Jackson 
Blvd..  Chicago.  Ulinois  60604.  Telephone: 
(312)  353-1684  (all  states  east  of  the 
Mississippi  River,  plus  Iowa  and 
Minnesota). 
Region  VI— Oklahoma  City  Office.  Indian 
Programs  Division.  CPD  Branch.  Murrah 
Federal  Bldg..  200  NW.  5lh  Street. 
Oklahoma  City,  OK  73102-3202.  Telephone: 
(405)  231-5968,  (Louisiana,  Kansas. 
Oklahoma,  and  Texas,  except  West  Texas). 
Region  VIII— Denver  Regional  Office,  Office 
of  Indian  Programs,  Housing  and 
Community  Development  Divisioa  CPD 
Staff,  Executive  Tower  Bldg.,  1405  Curtis 
Street  Denver,  CO  80202-2349,  Telephone: 
(303)  844-6481.  (Colorado.  Montana. 
Nebraska.  North  Dakota,  South  Dakota. 
Utah  and  Wyoming). 
Region  IX— Indian  Programs  Office.  Region 
IX,  CPD  Division,  Two  Arizona  Center, 
suite  1650,  400  N.  Fifth  Street,  Phoenix, 
Arizona  85004-2361,  Telephone:  (602)  37&- 
4197,  (Arizona.  New  Mexico.  Southern 
California.  West  Texas). 
Indian  Programs  Office.  CPD  Division. 
Program.  Management  Team  (San 
Francisco).  Phillip  Burton  Federal  Bldg.  and 
U.S.  Courthouse,  450  Golden  Gate  Ave., 
P.O.  Box  36003,  San  Francisco,  CA  94102- 
3448.  Telephone:  (415)  556-9200,  (Northern 
California  and  Nevada). 
Region  X— Seattle  Regional  Office.  Office  of 
Indian  Programs.  CPD  Division,  Arcade 
Plaza  Bldg,  1321  Second  Ave..  Seattle,  WA 


98101-2054,  Telephone;  (206)  553-0r6O. 
(Idaho,  Oregon,  Washinitton). 
Anchorage  Office,  CPD  Division,  room  .•\-19, 
Module  G,  222  W.  8th  Avenue.  «64, 
Anchorage,  .AK  99513-7537.  Telephone: 
(907)  271-4684.  (Alaska). 

(b)  Completed  applications  should  be 
submitted  to  the  appropnate  HUD  Field 
Offices  of  Indian  Programs,  listed  above. 
from  which  application  information  and 
packages  were  obtained. 

(c)  Applications  may  be  mailed  to 
HUD.  provided  that  they  are  postmarked 
no  later  than  midnight  on  the  deadline 
date:  July  31.  1992.  Applications  that  are 
physically  delivered  to  HUD  must  be 
received  by  the  appropriate  Office  of 
Indian  Programs  (OIF)  no  later  than  the 
close  of  business  [uly  31.  1992. 

III.  Checklist  of  Pre-Application  and 
Application  Submission  Requirements 

(a)  Citizen  Participation 

Prior  to  submitting  an  application,  the 
applicant  shall  certify,  by  an  official 
tribal  resolution,  that  it  has: 

1.  Furnished  residents  with 
information  concerning  amounts  of 
funds  available  and  the  range  of 
activities  to  be  undertaken: 

2.  Held  one  or  more  public  meetings  to 
obtain  the  views  of  residents; 

3.  Developed  and  published  or  posted 
a  community  developm.ent  statement 
which  gives  affected  residents  an 
opportunity  to  review  it  and  comment 
on  it; 

4.  Given  residents  an  opportunity  to 
review  and  comment  on  the  applicant's 
performance  under  any  active 
community  development  block  grant; 

5.  Considered  public  comments  and,  if 
the  applicant  deem^s  it  appropnate, 
modified  the  application  accordingly; 
and 

6.  Made  the  modified  application 
available  to  residents. 

(b)  Applicants  shall  submit  an 
application  to  the  appropriate  field 
office.  In  accordance  with  the 
requirements  of  Section  571.300(f)  the 
application  should  include: 

1.  Standard  Form  424; 

2.  Community  Development  Statement 
which  includes: 

A.  A  bnef  description  or  an  updated 
description  of  cummunity  development 
needs  (form  HUD-4121). 

B.  A  bnef  descnption  of  propost-d 
projects  to  address  needs,  including 
scope,  magnitude,  and  method  of 
implementing  the  project,  as  well  as  a 
schedule  for  implementing  the  project 
(forms  HUD-1122  and  HUD-1125J; 

C.  Cost  information  by  project, 
including  specific  activity  costs, 
administration,  planning,  and  technical 


assistance,  total  HUD  share  (form  HUD- 
4123);  and 
D.  Components  that  address  the 

relevant  selection  criteria. 

3.  A  map  showing  project  location,  if 
appropnate; 

4.  If  the  proposed  project  will  result  in 
displacement  or  temporary  relocation, 
include  a  statement  that  identifies 

(A)  The  number  of  persons  (families 
individuals,  businesses  and  nonprofit 
organizations  occupying  the  property  on 
the  date  of  the  subm.ission  of  the 
application  for  date  of  initial  site 
control,  if  later), 

(B)  The  number  !o  be  displaced  or 
temporarily  relocated: 

(C)  The  estimated  cost  of  relocation 
payments  and  other  services; 

(D)  The  source  of  funds  for  relocation; 
and 

(Ej  The  organization  (hat  will  carry 
out  the  relocation  activities. 

5.  Citizen  Participation.  Certify,  in  the 
form  of  an  official  tribal  resolution,  that 
citizen  participation  requirements  of 
section  571.604  have  been  met; 

6  Form  HUD-2680,  Applicant/ 
Recipient  Disclosvire/Update  Report,  as 
required  under  subpart  C  of  24  CFR  part 
12.  Accountability  m  the  Provision  of 
HUD  .Assistance 

rV.  CorrectiGns  to  Deficient  Applications 

h'UD  will  not  accept  unsolicited 
information  from  the  applicant  regarding 
the  application  after  the  application 
deadline  has  passed. 

HUD  may  advise  applicants  of 
technical  deficiencies  in  applications 
and  permit  them  to  be  corrected.  A 
technical  deficiency  would  be  an  error 
or  oversight  which,  if  corrected,  would 
not  alter,  in  either  a  positive  or  negative 
fashion,  the  review  and  rating  of  the 
application.  Examples  of  curable 
technical  deficiencies  would  be  a  failure 
to  submit  proper  certifications  or  failure 
to  submit  an  application  containing  an 
original  signature  by  an  authorized 
official.  The  field  office  also  may,  at  its 
discretion,  request  information  to 
resolve  inconsistencies  cr  ambiguities  in 
the  application. 

liUD  Will  notify  applicants  in  writing 
of  any  curable  technical  deficiencies  in 
applications.  Applicants  will  have  14 
calendar  days  from  tiie  date  of  HUD  s 
correspondence  to  reply  and  correct  the 
deficiency.  If  the  deficiency  is  not 
corrected  within  this  time  period,  HUD 
will  reject  the  application  as  incomplete 

V.  Other  Matters 

(a)  Environmental  Statement 

A  Finding  of  N'o  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  Hl^D 
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regulations  at  24  CFR  part  50,  which 
implement  sec'ion  102(211  C)  of  the 
National  Rnvironmnetal  Policy  Act  of 
1969  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  room  10276,  451 
Seventh  Street.  SW..  Washington.  DC 
20410. 

(bj  Federalism  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  NOFA  will  not 
have  substantial,  direct  effects  on  states, 
on  their  political  subdivisions,  or  on 
their  relationship  with  the  Federal 
Government,  or  on  the  distribution  of 
power  and  responsibilities  between 
them  and  other  levels  of  government 
While  the  NOFA  will  provide  financial 
assistance  to  Indian  tribes  and  Alaskan 
native  villages,  none  of  its  provisions 
will  have  an  effect  on  the  relationship 
between  Lhe  Federal  Government  and 
the  states  or  their  political  subdivisions, 

fc)  Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  The  Family,  has  determined  that 
the  policies  announced  in  this  NOFA 
would  not  have  the  potential  for 
significant  impact  on  family  formation, 
maintenance  and  general  well-being  and 
thus  is  not  subject  to  review  under  the 
Order. 

(d)  Registration  of  Consultants 

Section  13  of  the  Department  of 
liousing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  tj'pically  involved  in 
these  efforts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  management  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  influence  The  second 
restncts  the  payment  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  units  received  or 
are  based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance 

Section  13  was  implemented  bv  final 
rule  published  in  Federal  Register  on 
May  17,  1991  (56  FR  22912),  If  readers 
are  involved  in  any  efforts  to  influence 
the  Department  in  these  ways,  they  are 
urged  to  read  the  final  rule  particularly 


the  examples  contained  in  appendix  A 
of  the  rule. 

Any  questions  regarding  the  statute 
described  above  should  be  directed  to 
Arnold  ).  Haiman.  Director,  Office  of 
Ethics,  room  215a  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington.  DC 
204ia  Telephone:  (202)  708-3815;  TDD: 
(202)  708-1112.  (These  are  not  toll-free 
numbers.)  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  fi>om  the  local  HUD  office. 

(e)  Prohibition  of  Advance  Disclosure  of 
Funding  Decisions 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13, 1991  (56  FR  22088)  and  became 
effective  on  June  12. 1991.  That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  Involved  In  the 
review  of  the  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  apphcant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics. 
(202)  708-3815.  (This  is  not  a  foll-ft-ee 
number.)  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

Authority:  Title  L  Housing  and  Community 
Development  Act  of  1974.  a*  amended  (42 
U.S.C.  5301  et  seq  );  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d));  24  CFR 
571. 

DfltpH  pph-Tjary  21, 1992. 
.'Xnnfl  Kondratas, 

Assistant  Secretary  for  Community  Planning 
and  Development 
(FR  Doc.  92-7515  Filed  ♦-4-«2;  B:45  am] 

B.'l  L  JMG   COOf   47 10-  ?*-* 


VOL 


ISS 


19  92 


UMI 


Tuesday 
April  7,  1992 


Part  V 


Department  of 
Housing  and  Urban 
Development 


Office  of  Assistant  Secretary  for 
Housing— Federal  Housing  Commissioner 


Fund  Availability  for  Supportive  Housing 
for  Persons  With  Disabilities;  Set-aside 
for  Persons  Disabled  with  Human 
Aquired  Immunodeficiency  Virus;  Notice 


11868 


Federal  Register   '  Vol  57,  No.  67  /  Tuesday.  April  7,  1992  /  Notices 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Otflc«  Of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  N-92-341 1,  FR-3195-N-011 

Fund  Availability  (NOFA)  for 
Supportive  Housing  for  Persons  WItti 
Disabilities— Set-Aside  for  Persons 
Disabled  as  a  Result  of  Infection  Witti 
the  Human  Acquired 
Immunodeficiency  Vlnis 

agency:  Office  of  Assistant  Secretary 
for  Housing— Federal  Housing 
Commissioner,  HUD. 
action:  Notice  of  fund  availability  for 
FY  92. 


summary:  On  June  12,  1991,  HUD 
aoncunced  in  the  Federal  Register  (56 
FR  27138),  the  500  unit  set-aside 
established  in  the  Departments  of 
Veterans  Affairs  and  Housing  and 
Urban  Development,  and  Independent 
.Agencies  Appropriation  Act.  1991  (Pub. 
L.  101-504.  approved  November  5, 1990) 
(HUD'9  Fiscal  Year  1991  Appropriations 
Act)  for  supportive  housing  for  persons 
disabled  as  a  result  of  infection  with  the 
Human  Acquired  Immunodeficiency 
Virus  (HIV).  The  competition  for  this 
set-aside  has  been  completed,  and  there 
were  not  sufficient  approvable 
applications  to  use  all  of  the  set-aside. 
Rather  than  make  selechons  from  the 
r.cxt  approvable  applications  for  any  of 
the  other  disability  categories  in  rarik 
order  as  previously  announced  in  the 
Federal  Re^ster  56  FK  27144),  this 
NOFA  announces  another  competition 
for  the  remaining  285  units  in  the  set- 
aside. 

In  the  body  of  this  document  is 
information  concerning  the  following:  (a) 
The  purpose  of  the  NOF  and  information 
regarding  eligibility,  submission 
requirements,  available  amounts,  and 
selection  criteria  and  (b)  application 
processing,  including  how  to  apply  and 
how  selections  will  be  made,  and  where 
that  information  differs  from  the 
Supportive  Housing  for  Persons  With 
Disabilities  Program.  A  checklist  of 
steps  and  exhibits  involved  in  the 
application  process  will  be  included  in 
♦he  application  package  which  can  be 
obtained  from  the  appropriate  Field 
Office  identified  in  appendix  A. 
DATES:  The  deadline  date  fgr  receipt  of 
applications  in  response  to  this  NOFA  is 
July  1. 1992.  HUD  Field  Offices  will 
distribute  Application  Packages  and 
issue  notifications  inviting  applications 
and  stating  the  July  1, 1992  deadline  date 
and  the  closing  time  (hour)  for  receipt  of 
applications.  The  application  deadline  is 


firm  as  to  date  and  hour.  In  the  interest 
of  fairness  to  all  competing  applicants. 
the  Department  will  treat  as  ineligible 
for  consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 
addresses:  Applications  must  be 
delivered  to  the  HUD  Field  Office  for 
your  jurisdiction.  A  listing  of  ilLT)  Field 
Offices,  their  addresses  and  telephone 
numbers  (including  TDD  telephone 
numbers)  are  attached  as  Appendix  A  to 
this  NOFA.  HUD  will  date-stamp 
incoming  applications  to  evidence 
timely  receipt,  and  upon  request, 
provide  the  applicant  with  an 
acknowledgement  of  receipt. 
Applications  submitted  by  facsimile  are 
not  acceptable. 
FOR  FURTHER  INFORMATION  CONTACT: 

The  HUD  Field  Office  for  your 
jurisdiction. 

SUPPV.EMENTABV  INFORMATION: 

Paperwork  Reduction  Act  Statement 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
220),  the  information  collection 
requirements  have  been  assigned  O.MB 
Control  Number  2502-0462. 

I.  Purpose  and  Substantive  Description 

A.  Authority 

HUD's  Fiscal  Year  1991 
Appropriations  Act  establishes  a  set- 
aside  of  500  units  for  persons  disabled 
as  a  result  of  infection  with  the  HTV 
from  the  amounts  appropriated  under 
section  811  of  the  National  Affordable 
Housing  Act  (the  NAH  Act),  which 
authorizes  a  new  supportive  housing 
program  for  persons  with  disabilities. 
This  program  replaces  assistance  for 
persons  with  disabilities  previously 
covered  by  section  202  of  the  Housing 
Act  of  1959  (section  202  continues,  as 
amended  by  section  801  of  the  NAH  Act, 
to  authorize  supportive  housing  for  the 
elderly).  The  piupose  of  section  811  is  to 
enable  persons  with  disabilities  to  live 
with  dignity  and  independence  within 
their  communities  by  expanding  the 
supply  of  supportive  housing  that  is 
designed  to  accommodate  the  special 
needs  of  such  persons  and  provides 
supportive  services  that  address  the 
individual  health,  mental  health,  and 
other  needs  of  such  persons.  The 
Secretary  is  authorized  to  provide 
assistance  to  private,  nonprofit 
organizations  to  expand  the  supply  of 
supportive  housing  for  persons  with 
disabilities.  The  assistance  will  be 


provided  as  capital  advances  and 
contracts  for  project  rental  assistance  in 
accordance  with  the  Interim  Rule  for 
part  890  published  on  June  12. 1991  (56 
FR  27070).  This  assistance  may  be  used 
to  finance  the  new  construction, 
rehabilitation,  acquisition  with 
rehabilitation,  acquisition  without 
rehabilitation  (group  homes  only),  or 
acquisition  of  property  from  the 
Resolution  Trust  Corporation  (RTC) 
(group  homes  and  independent  living 
facilities),  to  be  used  as  supportive 
housing  for  person  with  disabilities  in 
accordance  with  the  Interim  Rule. 

For  supportive  housing  for  persons 
with  disabilities.  HUD's  Fiscal  Year  1991 
Appropriations  Act  provided 
$106,709,000  for  capital  advances  under 
section  811,  of  which  500  units  were 
required  to  be  used  for  persons  disabled 
as  a  result  of  infection  with  the  HIV,  and 
$104,000,000  for  project  rental 
assistance,  including  project  rental 
assistance  for  500  units  of  housing  for 
persons  disabled  as  a  result  of  infection 
with  the  HIV. 

A  NOFA  was  published  on  June  12, 
1991  (56  FR  27138)  for  the  500  unit  set- 
aside  established  in  HUD's  Fiscal  Year 
1991  Appropriations  Act  for  supportive 
housing  for  persons  disabled  as  a  result 
of  infection  with  the  Human  Acquired 
Immunodeficiency  Virus  (HIV).  The 
competition  for  this  set-aside  has  been 
completed,  and  there  were  not  sufficient 
approvable  applications  to  use  all  of  the 
set-aside.  Rather  than  make  selections     ^ 
from  the  next  approvable  applications 
for  any  of  the  other  disability  categories 
in  rank  order  as  previously  announced 
in  the  June  12, 1991  Federal  Register  (56 
FR  2''144),  HUD  has  decided  to  conduct 
another  competition  for  the  remaining 
285  units  in  the  set-aside.  A  number  of 
1991  applications  for  this  set-aside  were 
rejected  because  of  late  submission  and 
technical  problems.  A  primary  reason 
for  these  problems  was  the  newness  of 
the  program  and  the  fact  that  many  of 
these  applicants  had  never  participated 
in  the  Section  202  program.  This 
additional  competition  will  further  the 
intent  of  Congress  in  establishing  the 
set-aside. 

Except  where  noted,  this  NOFA  will 
follow  the  same  guidance  regarding 
eligibility,  submission  requirements, 
available  amounts,  selection  criteria  and 
application  processing  as  previously 
published  in  the  June  12, 1991  NOFA  (56 
FR  27138). 

Successful  recipients  (Sponsors)  of  a 
section  811  capital  advance  under  this 
NOFA  will  be  nonprofit  entities  (with 
section  501(c)(3)  tax  exemption  status) 
with  experience  as  health  care 
providers,  or  significant  housing  or 


supportive  services  experience,  and 
which  have  a  working  or  services 
agreement  with  a  hospital. 

Of  particular  interest  is  the 
Department's  implementation  of  section 
105  of  the  NAH  Act  which  requires  that 
all  applications  for  this  program  include 
a  certification  of  the  responsible  public 
official  that  the  proposal  is  consistent 
with  an  approved  Comprehensive 
Housing  Affordability  Strategy 
("CHAS")  for  the  jurisdiction  in  which 
the  proposed  project  is  to  be  located. 
See  24  CFR  890,265(c)[18). 

Also  of  special  interest  is  a  statutory 
requirement  for  a  certification  by  the 
appropriate  State  or  local  agency  that 
the  provision  of  services  identified  in 
the  application  is  well  designed  to  serve 
the  needs  of  persons  with  disabilities.  In 
order  to  fulfill  this  requirement. 
Sponsors  must  submit  one  copy  of 
Exhibit  20  (supportive  services  plan)  of 
their  application  and  the  certification 
form  (found  in  the  application  package) 
to  the  appropriate  State  or  local  agency 
identified  by  the  Field  Office  in  the 
application  package  in  ample  time  for 
the  Sponsors  to  include  the  certification 
(as  Exhibit  23)  with  the  submission  of 
their  application  to  the  appropriate  Field 
Office.  Applications  which  do  not 
contain  a  certification  from  the 
appropriate  State  or  local  agency  that 
the  provision  of  supportive  services  is 
well  designed  to  serve  the  special  needs 
of  persons  with  disabilities  will  not  be 
funded. 

Another  item  of  special  interest  is  the 
recent  agreement  between  HUD  and  the 
Farmers  Home  Administration  (FmHA) 
which  facilitates  the  coordination 
between  the  two  agencies  in 
administering  their  respective  rental 
assistance  programs.  In  accordance  with 
this  agreement,  HUD  is  required  to 
notify  FmHA  of  applications  for  housing 
assistance  it  receives.  The  purpose  of 
this  notification  is  to  give  FmHA  the 
opportunity  to  comment  if  it  has  concern 
about  the  demand  for  additional 
assisted  housing  and  possible  harm  to 
existing  projects  in  the  same  housing 
market  area.  HUD  will  consider  the 
FmHA  comments  in  its  review  and 
project  selection  process. 

B.  Allocation  Amount 

The  allocation  of  capital  advance  for 
this  NOFA  (remainder  of  the  set-aside) 
is: 

285  units...„ $20,310,000 

C.  Eligibility 

The  only  eligible  applicants  under  this 
program  are  private,  nonprofit 
organizations.  Neither  a  public  body  nor 
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an  instrumentality  of  a  pubhc  body  is 
eligible  to  participate  in  the  program 
No  more  than  10  percent  of  the  285 
units  will  be  approved  for  any  single 
Sponsor  unless  insufficient  units  can  he 
funded  by  applying  the  10  percent  limit. 

D.  Preliminary  Evaluation  and  Selection 
Criteria 

1.  Preliminary  Evaluation 

Applications  for  section  811  fund 
reservations  for  Supportive  Housing  for 
Persons  with  Disabilities — Set-Aside  for 
Persons  Disabled  as  a  result  of  Infection 
with  the  HIV  that  meet  the  following 
initial  threshold  requirements  at 
preliminar>'  evaluation  will  be  eligible 
for  technical  processing 

(a)  Application  was  received  by  HL'U 
at  the  appropriate  address  by  July  1, 
1992  and  the  Mme  (hour)  stated  in  the 
HUD  Field  Office  Notifications  and 
Application  Package,  and  was  complete 
or  at  most  had  technical  deficiencies 
(see  section  IV. A.  for  the  definition  of  a 
technical  deficienc}); 

(b)  Sponsor  acceptably  corrected 
deficiencies  (including  furnishing 
missing  certifications)  within  14 
calendar  days  from  the  date  of  the 
notification  of  deficiency  letter; 

(c)  Sponsor,  proposed  facilities  and 
proposed  occupants  (i.e.,  persons 
disabled  as  a  result  of  infection  with  the 
HIV)  are  eligible  under  section  811; 

(d)  Sponsor  is  a  private  nonprofit 
entity  (with  501(c)(3)  tax  exemption 
status)  with  experience  as  a  health  care 
provider  or  significant  housing  or 
supportive  services  expenence  related 
to  persons  with  disabilities,  families  or 
minority  groups,  and  has  a  working  or 
services  agreement  with  a  hospital; 

(e)  There  is  reasonable  expectation 
that  the  Sponsor  can  meet  the  Minimum 
Capital  Investment  requirement  and 
start-up  expenses; 

(f)  Application  contains  evidence  of 
control  of  a  site  or  the  appropriate 
identification  of  a  site; 

(g)  The  Sponsor  is  in  comphance  with 
civil  rights  laws  and  regulations  as 
follows: 

(1)  There  are  no  pending  civil  rights 
suits  against  the  Sponsor  instituted  by 
the  Department  of  Justice: 

(2)  There  are  no  outstanding  findings 
of  noncompliance  with  civil  rights 
statutes.  Executive  Orders  or  regulations 
as  a  result  of  formal  ad.ministrative 
proceedings,  or  where  the  Secretar>-  has 
issued  a  charge  under  the  Fair  Housing 
Act,  unless  the  Sponsor  is  operating 
under  a  compliance  agreement  designed 
to  correct  the  areas  of  non-compliance. 

(3)  There  has  not  been  a  deferral  of 
the  proceedings  of  applications  from  the 
Sponsor  imposed  by  HUD  under  title  VI 


of  the  Civil  Rights  Ad  of  1964,  the 
Attorney  General's  Guidelines  (28  CFR 
50.3),  and  the  HUD  title  VI  regulations 
(24  CFR  18)  and  procedures  (HUD 
Handbook  8040.1)  or  under  section  504 
of  the  Rehabilitation  Act  of  1973  and  the 
HUD  section  504  regulation  (24  CFR 
8.57); 

(h)  Even  without  a  site  visit,  it  is 
reasonable  to  expect  the  proposed  site 
meets  site  and  neighborhood  standards 
(24  CFR  890.230),  mcluding  minority 
disabled  concentration  considerations, 
and  is  not  in  a  floodway  or  Coastal  High 
Hazard  Area; 

(i)  There  is  sufficient  marketjdemand 
for  the  number  and  type  of  uaits 
proposed  based  on  preliminary  review; 

(j)  Application  Included  a  supportive 
services  plan  meeting  the  requirements 
of  §  890.265(c)(15);  and 

(k)  Application  was  responsive  to  tbe 
Field  Office  Notifications. 

2.  Selection  Criteria 

Applications  for  section  811  fund 
reservations  for  this  setaside  that 
successfully  pass  preliminary  evaluation 
and  technical  processing  will  be  rated 
using  the  following  selection  criteria: 

(a)  The  ability  of  the  Sponsor  to 
develop  and  operate  the  proposed 
housing  on  a  long-term  basis  (20  points); 

(1)  The  scope,  extent  and  quality  of 
the  Sponsor's  experience  as  a  health 
care  provider  or  significant  housing  or 
supportive  services  experience  related 
to  persons  with  disabiUties,  families  or 
minority  groups  (including  providing 
housing  or  supportive  services  to  the 
proposed  disabled  population)  and  the 
Sponsor  has  a  working  or  services 
agreement  with  a  hospital  (10  points); 

(2)  The  scope,  extent  and  quality  of 
the  Sponsor's  experience  as  a  health 
care  provider  or  significant  housing  or 
supportive  services  experience  related 
to  the  disabled,  families  or  minority 
groups,  and  the  Sponsor  has  a  working 
or  services  agreement  with  a  hospital, 
and  opportunities  for  minority  and 
women-owned  business  enterprises 
participation  (5  points);  and 

(3)  The  extent  of  local  community 
support  for  the  Sponsor  and  its 
activities,  including  experience  in 
providing  housing  and/or  supportive 
services  in  the  area  where  the  project  is 
to  be  located,  and  Sponsor's 
demonstrated  ability  to  enlist  volunteers 
and  local  funds  for  its  efforts  (5  points); 

(b)  The  Sponsor's  fmancial  capacity 
(25  points): 

(1)  Sponsor's  financial  history  and  its 
current  financial  outlook  (5  points); 

(2)  The  Sponsor's  ability  and 
willingness  to  provide  funds  for  start-up 
expenses  and  commit  fmancial 
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resources  beyond  the  Minimum  Capita! 
Investment  (10  pomts).  and 

(3)  The  scope  of  the  proposed  project 
in  relationship  to  the  financial  capacity 
and  commitment  of  the  Sponsor  (10 
pomts) 

Note:  Consideration  must  also  be  given  to 

'he  Spor.sor's  financial  conunitment  to  any 

proiects  in  the  pipei'.ne  and  other  applications 
submitted  in  response  to  notifications  under 
this  NOFA.  the  NOFA  for  supporT.-e  housing 
for  tne  elderly  ,5"  FR  ana,  March  6. 1992),  or 
the  NOFA  for  supportive  housing  for  ptersons 
With  disabilities   57  FR  3205.  Mdfch  8. 1992). 

fc)  The  need  for  sijpportive  housing 
for  persons  with  disabilities  in  the  area 
to  be  served  (10  points). 

fd)  The  des.en  of  the  project  (10 
po.ntsl: 

(1)  The  extent  to  which  the  proposed 
design  of  the  housing  will  meet  the 
special  needs  of  persons  with 
uisabilities  (4  points): 

(2)  The  extent  to  which  the  proposed 
design  of  the  housing  will  accommodate 
the  provision  of  supportive  services 
(that  are  expected  to  be  needed,  either 
initially  or  over  the  useful  life  of  the 
housing,  by  the  category  or  categories  of 
persons  with  disabilities  the  housing  is 
intended  to  serve)  (3  points);  and 

(3)  The  extent  to  which  the  proposed 
size  and  unit  mix  (if  independent  living 
facility)  of  the  housing  will  enable  the 
Sponsor  to  manage  and  operate  the 
housing  efficiently  and  ensure  that  the 
provision  of  supportive  services  will  be 
accomplished  in  an  economical  fashion 
(3  points); 

(e)  The  provision  of  supportive 
services  (20  points); 

(1)  The  extent  to  which  the  Sponsor 
has  demonstrated  that  necessary 
supportive  services  will  be  provided  on 
a  consistent,  long-term  basis  (10  points); 

(2)  The  appropriateness  of  the 
supportive  services  to  the  needs  of  the 
proposed  disabled  population  (5  points); 
and 

(3)  The  quality  of  the  service 
implementation  plan  (5  points); 

(f)  The  extent  to  which  the  Sponsor 
has  control  of  the  site  for  the  proposed 
housing  (15  points): 

(1)  Applications  with  evidence  of  site 
control: 

(ij  The  proximity  or  accessibility  of 
the  site  to  shopping,  medical  facihties, 
transportation,  churches,  recreational 
facilities,  job  opportunities  and  other 
necessary  services  to  the  intended 
occupants  (4  points); 

(ii)  Suitability  of  the  site  from  the 
standpoint  of  promoting  a  greater  choice 
of  housing  opportunities  for  minority 
disabled  person/families  (4  points): 

(ill)  Freedom  of  the  site  from  adverse 
environmental  conditions  and 


overconcentration  of  persons  with 
disabilities  (4  points); 

(iv)  Reasonableness  of  the  site  cost 
per  unit  and  suitability  of  the  property 
for  the  intended  use  and  adequacy  of 
utilities  and  streets  (3  points);  or 

(2)  Applications  with  identification  of 
site: 

(i)  The  proximity  or  accessibility  of 
the  site  to  shopping,  medical  facilities, 
transportation,  churches,  recreational 
facilities  and  other  necessary  services  to 
the  intended  occupants  as  well  as 
freedom  of  overconcentration  of 
minority  persons  and  persons  with 
disabilities  (5  points); 

(ii)  Suitability  of  the  site  from  the 
standpoint  of  promoting  a  greater  choice 
of  housing  opportunities  for  minority 
disabled  persons/families  (5  points); 
and 

(iii)  The  likelihood  that  site  control 
will  be  obtained  within  six  months  of 
fund  reservation,  if  approved  (5  points). 

II.  Application  Process 

All  applications  for  section  811  fund 
reservations  under  the  set-aside 
submitted  by  eligible  Sponsors  must  be 
filed  with  the  appropriate  HUD  Field 
Office  and  must  contain  all  exhibits 
required  by  this  NOFA. 

Within  three  weeks  of  the  publication 
of  this  NOFA.  Field  Offices  shall  notify 
minority  organizations  within  their 
jurisdiction  involved  in  housing  and 
community  development,  prior-year 
applicants  and  groups  with  special 
interest  in  housing  for  persons  disabled 
as  a  result  of  infection  with  the  HIV, 

Field  Offices  will  accept  applications 
after  notifications  are  issued.  The 
notifications  for  applications  and 
Application  Packages  will  state  the  July 
1, 1992  deadline  date  and  the  closing 
time  (hour)  for  receipt  of  applications. 
The  application  deadline  is  firm  as  to 
date  and  hour.  In  the  interest  of  fairness 
to  all  competing  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems.  Applications 
submitted  by  facsimile  are  not 
acceptable. 

Organizations  interested  in  applying 
for  a  section  811  fund  reservation  under 
the  set-aside  should  provide  the 
appropriate  Field  Office  with  their 
names,  addresses  and  telephone 
numbers,  and  advise  the  Field  Office 
whether  they  wish  to  attend  the 
workshop  described  below.  HUD 
encourages  minority  organizations  to 


participate  in  this  program  as  Sponsors. 
Field  Offices,  at  the  date  and  time 
specified  in  the  Invitations,  will  conduct 
workshops  to  explain  the  section  811 
program. 

Hud  strongly  recommends  that 
prospective  applicants  attend  the  local 
Field  Office  workshop.  More  detailed 
information  covering  the  time  and  place 
of  the  particular  workshops  will  be  set 
out  in  the  Field  Office  invitation. 
Interested  persons  with  disabilities 
should  contact  the  Field  Office  to  assure 
that  any  necessary  arrangements  can  be 
made  for  them  to  enable  their 
attendance  and  participation  in  the 
workshop.  While  strongly  urged  to  do 
so,  if  Sponsors  cannot  attend  a 
workshop,  application  packages  and 
handbooks  can  also  Be  obtained  from 
the  Field  Offices.  Contact  the 
appropriate  Field  Office  with  any 
questions  regarding  the  submission  of 
applications. 

.W  the  workshops,  application 
packages  will  be  distributed,  application 
procedures  and  requirements  (including 
the  Department's  equal  opportunity, 
environmental,  design  and  cost 
requirements  and  required  exhibits)  will 
be  explained.  Also,  concerns  such  as 
local  market  conditions,  building  codes, 
historic  preservation,  floodplain 
management,  displacement  and 
relocation,  zoning,  housing  costs,  and 
states'  positions  on  funding  supportive 
services  to  group  home  residents  will  be 
addressed, 

III.  Application  Submission 
Requirements 

A.  Application 

Each  application  shall  include  all  of 

the  information,  materials,  forms,  and 
exhibits  listed  in  this  section  and  must 
be  indexed  and  tabbed.  The  Field  Office 
will  base  its  determination  of  the 
eligibility  of  the  Sponsor  for  a 
reservation  of  section  811  capital 
advance  set-aside  funds  on  the 
information  provided  in  the  apphcation. 

In  preparing  applications,  applicants 
will  be  able  to  utilize  information  and 
exhibits  previously  prepared  for  prior 
section  202  or  811  applications  or  for 
applications  for  other  funding  programs. 
Examples  of  exhibits  that  may  be 
readily  adapted  or  amended  to  decrease 
the  burden  of  application  preparation 
include  among  others  those  on  previous 
participation  in  the  section  202  or  811 
program:  applicant  experience  in 
housing  and  services;  financial  capacity; 
supportive  services  plan;  corrmiunity 
ties,  and  experience  serving  minorities. 

1.  Application  contents 


(a]  Each  applicant  (Sponsor)  shall 
include  on  a  Form  HL'D-92013. 
Application  for  Muitifamily  Housing 

Project: 

(1)  The  name,  address,  and  telephone 
number  of  tiie  Sponsorfs): 

(2;  The  name,  title,  address,  and 
telephone  number  of  the  officer  or 
director  of  the  Sponsor's  Board  of 
Directors  to  whom  coram anications 
should  be  addressed 

{3}  The  foilowing  specific  information 
regarding  the  project; 

(i)  Number  of  units  requested  by 
bedroom  type  (eff-.ciency  (415  sq.  ft ), 
one-bedroom  (340  sq.  ft.]  two-bedroom 
(800  sq,  ft ),  three-bedroom  (lOM  sq  ft,j, 
four  bedroom  (1150  sq  ft  ]  or  if  five  or 
more  bedrooms  are  provided,  increase 
unit  sizes  by  up  to  100  sq,  ft.  for  each 
additional  bedroom)  and  the  number  of 
residents  (if  independent  living  facilit\  j 
or  the  number  of  bedrooms  and  number 
of  residents  to  be  housed  in  each  group 
home; 

(ii]  Dollar  amount  of  the  capital 
advance  requested. 

(iii)  Estimated  land  cost; 

(iv)  Number  and  tvpe  of  structures; 

(v)  Number  of  stones  planned  and 
whether  an  elevator  will  be  included; 
and 

(vT)  Development  method  (new 
construction,  rehabilitation,  or 
ficq'jisition  (group  homes  and  RTC 
properties)). 

(b)  Additional  exhibits  must  include; 

(1)  A  Housing  Consultant  8  Resume 
Contract  (Form  HUD  92S31A-KH].  and 
an  Identit>'  of  interest  and  Disclosure 
Certification  (if  the  Sponsor  h^s 
employed  a  project  consultant;, 

(2)  Evidence  of  each  Sponsor's  legal 
status  as  a  private  nonprofit 
organization.  m.:Judmg  the  following; 

(i)  Articles  of  incorporation, 
constitutioa  or  other  orgamzabonal 
documents; 

(ii)  By-laws. 

(iii)  A  typed  tncum.b<?nc\  certificate, 
listing  all  officers  and  directors,  title, 
beginning  date  of  each  pf^rson's  term 
and  when  that  term  expires.  It  must  be 
certified  by  an  officei  of  the  Sponsor 
that  It  constitutes  ail  duly  qualified  and 
sittiPig  officers  find  directors  as  of  the 
date  the  application  is  fled  with  HUD: 

(iv)  IRS  tax  exemption  ruling  (this 
must  be  submitted  by  al!  Sponsors. 
including  churchesi,  A  nonprofit 
organization  organized  in  the 
Commonwealth  of  Puerto  Ru.o  and 
exempt  from  income  taxation  under 
Puerto  Rico  law,  has  never  been  hable 
for  payment  of  Federal  income  taxes, 
and  does  not  pay  patronage  dividends 
may  be  exempi  from  the  requirement  set 
out  in  the  previous  sentence  if  they  are 
not  eligible  for  tax  exemption:  and 
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(v)  Resolution  of  the  board,  duly 
certified  by  an  officer,  that  no  officer  or 
director  of  the  Sponsor  or  Owner  has  or 
will  have  any  financial  inlere*'  in  Hny 
contract  with  the  Owner  or  m  any  f;rm 
or  corporation  whicii  has  or  will  have  a 
contract  with  the  Owner 

(3)  S^hsfaclon,'  evidence  :hat  the 
Sponsor 

(i)  Has  the  necessary  leeal  aulhontv 
to  sponsor  the  protect  and  to  assi.si  xhf 
Owner  to  finance,  acquire,  construct,  or 
rehabilitate  and  maintain  the  project, 
and 

(:!|  Will  form  an  Owner  \Hh  dt'fin*^-!  jr; 
§  890.106)  after  the  issuance  of  the  fund 
reservation,  will  cause  the  Owner  to  f;lf 
a  request  for  determination  of  pjiti'-ilify 
and  a  request  for  a  r.ap;tal  advHn,  c 
under  §  890.300,  and  will  provide 
sufficmnl  resourt:e.s  to  the  Own«r  in 
ensure  the  development  and  lone  term 
operation  of  the  project 

(4j  A  descnption  of  the  Spons^vr  g  te* 
to  the  commtmity.  including  the  minority 
commujuly,  and  any  statements  of 
support  for  the  protect  by  mpmbers  of 
the  community  in  which  the  pro)t-c»  i.t  tn 
be  located  and  state  and  iocai 
organizations  familiar  with  the  m?eds  of 
disabled  individuals  proposed  to  t,ip 
housed. 

(5)  Evidence  of  prev,ous  panicipr,t;on 
in  HUD  programs,  by  tne  Spons;)r,  it.s 
officers  or  directors,  on  Form  HLD  25  to. 
If  none,  forms  must  be  submitted 
indicating  "No  previous  expenence." 

(6)  A  description  of  any  f  nancia! 
df'fauU,  modification  of  terms  and 
conditions  of  financing,  or  legal  action 
taken  or  pending  against  the  Sponsor  or 
its  officers,  directors,  or  trustees  in  their 
corporate  capacity 

(7)  A  description  of  the  following 
(i)  The  Sponsor  8  experience  as  a 

health  care  provider  and  its  working  or 
services  agreements  with  a  hospitisl 

Note;  \  lener  of  support  from  a  hospital  i« 

not  conwdered  sr.  sRrffmpnt  The  scrf^mpnt 
rr.ust  demnbe  the  reUTonship  txrtwwi;  ti,( 
partif-s  and  «Jti:,^H  t)>eir  respective  roles  and 
r>^f.ponsibiliUes 

(ill  .Any  other  rental  housing  projects, 
medical  and/or  other  facilities 
spcmsored,  owned  (>:  <ip^rated  by  the 
Sponsor,  including  a  description  of 
txpenence  in  providing  housing, 
medical  and/or  other  facilities  to 
persons  with  disabilitirs  and,'' or  to 
families,  and 

(ill)  The  Sponsor's  expenence  in 
pno\iding  housing,  medical  or  other 
facilities  and,/or  ser\'ice9  to  minont^ 
persons  or  families  and  in  contrart.ng 
with  minority  and  women -owned 
business  enterprises 

(8)  A  description  of  the  Sponsor  s  past 
or  current  involvement  in  any  programs 


other  than  housing  (including  its 
provision  of  tervices)  that  deni  >riut;„,i  i, 
the  Sponsof'a  management  {>t(»ai>iii(i.-« 
and  experience,  indnding  s  ait,CTpii.jn 
of  the  Sptinsi,<r  s  f'Xpericns.f   :,;  M-rvirw 
persons  w.u',  rr;sHf>ti';!»i<.  f,rv^  ■',>' 
families. 

(9)  A  certified  Board  Resolution, 
acknowledging  responsibilities  of 
sponsorship,  long-term  support  of  the 
projectts).  willingness  of  Sponsor  to 
assist  the  Owner  to  develop,  own, 
manage  and  ensure  the  provision  of 
appropriate  services  in  connection  with 
the  proposed  project,  and  that  It  reflects 
the  will  of  its  membership. 

(10)  A  list  of  the  applications,  if  any. 
the  Sponsor  has  submitted  or  is  planning 
to  submit  to  any  other  Field  Office  in 
response  to  this  NOP  A.  the  NOFA  for 
Supportive  Housing  f 'f  Pf»T<«ini8  with 
Disabilities  {S~  n  nm'^  Ma-^  h  6, 1992). 
or  the  NOFA  f  -  S  n  ■>  .r*'Np  Housing  for 
the  Hderiy  (57  FK  8218,  March  6, 1992). 
Indicate  by  ReW  Office,  the  proposed 
location  by  dty  and  state,  the  number  of 
units  requested,  and  the  financial 
f.i'y.mit.men's  rf-iatcd  tf  •■iic}-. 
application 

(11)  An  <'stimn»»  "f  start -op  expenses 
for  the  project  ar>d  t^p  smrce  of  funds  to 
meet  these  expenses 

(12)  Evidence,  in  the  form  of  a 
certified  Board  Resolution,  of  the 
Sponsor's  willingness  to  fund  the 
Minimum  Capital  Investment,  estimated 
start-up  expenses,  and  any  associated 
di  \  clopment  or  operating  costs  related 
to  Items  not  covered  by  the  capital 
advance  under  }  890.240  and  to  ensure 
the  devdopment  end  long-term 
operation  of  the  project.  Also,  as 
evidence  of  the  Sponsor's  financial 
ability  to  cover  these  costs,  include: 

;  I  A  brief  narrative  description  of 
fnancifil  history: 

(li)  C'-piP':  of  balance  sheets  and 
8tatemt>nti~  of  income  and  expenses  for 
each  of  tfip  ;>nst  three  years  that  the 
SpoTfor  ;,n!-  operated.  The  financial 
statements,  at  a  minimum,  must  include 
the  information  contained  In  Form 
HUD-02417,  and  a  certification  pursuant 
to  the  criminal  warning  p^o^^ded  In  U.S. 
Criminal  Code,  section  1001.  title  18 
U.SC.: 

(iii)  Form  iiUD-2013  Supplement 
Application  for  Project  Mortgage 
Insurance,  listing  cnrrent  bank  and  trade 
references;  and 

(iv)  A  list  of  h']  FY  ic^gj  and  prior  year 
projects  to  which  the  Sponsorfs)  is  a 
party,  identified  by  project  number. 
Field  Office,  fundinx  ypur  ana  m(,<nth 
and  year  of  initial  closing  mrren* 
status,  (if  finwlly  ci<me<i  indicate  month 
and  year),  nnci  finsnr-.a!  fqotrements 
for  closing 
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Note:  If  funds  to  meet  the  financial 
requirements  of  the  apphcations  being 
submitted  are  being  committed  by  an 
organization  other  than  the  sponsor,  evidence 
of  that  organization's  financial  capacity  must 
be  .ncijded  in  this  exhibit,  in  addition  to  the 
sponsor's  financial  statements. 

(13)  A  narrative  description  of  the 
proposed  housing  including: 

(!)  Evidence  of  control  of  an 
approvable  site,  or  identification  of  a 
site  for  which  the  Sponsor  provides 
reasonable  assurances  that  it  will  obtain 
control  within  6  months  from  the  date  of 
fund  reservation  (if  Sponsor  is  approved 
of  funding); 

(A)  If  the  Sponsor  has  control  of  the 
site,  it  must  submit  the  following 
Information: 

(1)  Evidence  that  the  Sponsor  has 
entered  into  a  legally  binding  option 
agreement  to  purchase  or  lease  the 
proposed  site;  or  has  a  copy  of  the 
contract  of  sale  for  the  site,  a  deed,  long- 
term  leasehold  or  other  evidence  of  legal 
o'ATiership  of  the  site  (including 
properties  to  be  acquired  from  the  RTC). 
The  option  agreement  period  should 
extend  through  the  end  of  the  current 
fiscal  year  and  contain  a  renewal 
p!X)%i3ion  to  guarantee  site  availability 
through  the  subsequent  stage  of 
processing.  The  Sponsor  must  also 
identify  any  restrictive  covenants  or 
reverter  clauses.  In  the  case  of  a  site  to 
be  acquired  from  a  public  body, 
evidence  that  the  public  body  possesses 
clear  title  to  the  site,  and  has  entered 
into  a  legally  binding  agreement  to  lease 
or  convey  the  site  to  the  Sponsor  after  it 
receives  and  accepts  a  notification  of 
section  811  Fund  Reservation  and 
identification  of  any  restrictive 
covenants  or  reverter  clauses.  However, 
in  localities  where  HUD  determines  the 
time  constraints  of  the  funding  round 
will  not  permit  all  of  the  required  official 
actions  [e.g.,  approval  of  Community 
Planning  Boards)  which  are  necessary  to 
convey  publicly-owned  sites,  a  letter  in 
the  apphcation  from  the  Mayor  or 
Director  of  the  appropriate  local  agency 
indicating  their  approval  of  conveyance 
of  the  site  contingent  upon  the 
necessary  approval  action  is  acceptable 
and  may  be  approved  by  the  Field 
Office  if  it  has  satisfactory  experience 
with  timely  conveyance  of  sites  from 
that  public  body.  In  such  cases, 
documentation  shall  also  include  a  copy 
of  the  public  body's  evidence  of 
ownership  and  whether  there  are  any 
restrictive  covenants  or  reverter  clauses. 

Note:  A  proposed  project  site  may  not  be 
acquired  or  optioned  from  a  general 
contractor  (or  its  affiliate]  which  will 
construct  the  section  811  project  or  from  any 
other  development  team  member. 


(2)  A  map  showing  the  location  of  the 
site  and  the  racial  composition  of  the 
neighborhood,  with  any  area  of  racial 
concentration  delineated; 

(3)  Photographs  of  the  site; 

(4)  Evidence  that  the  project  as 
proposed  is  permissible  under 
applicable  zoning  ordinances  or 
regulations,  or  a  statement  of  the 
proposed  action  required  to  make  the 
proposed  project  permissible  and  the 
basis  for  the  belief  that  the  proposed 
action  will  be  completed  successfully 
before  the  receipt  of  the  conditional 
commitment  application  [e.g.,  a 
summary  of  the  results  of  any  recent 
requests  for  rezoning  on  land  in  similar 
zoning  classifications  and  the  time 
required  for  such  rezoning,  preliminary 
indications  of  acceptability  from  zoning 
bodies,  etc.); 

(5)  A  statement  that  (a)  identifies  all 
persons  (families,  individuals, 
businesses  and  nonprofit  organizations 
(identified  by  race/minority  group,  and 
status  as  owners  or  tenants)  occupying 
the  property  on  the  date  of  submission 
of  the  application  for  fund  reservation 
(or  date  of  initial  site  control,  if  later); 
(b)  indicates  the  estimated  cost  of 
relocation  payments  and  other  services, 
and  (c)  identifies  the  staff  organization 
that  will  carry  out  the  relocation 
activities. 

Note:  If  any  of  the  relocation  costs  will  be 
funded  from  sources  other  than  the  section 
811  capital  advance,  the  sponsor  must 
provide  evidence  of  a  firm  commitment  of 
these  funds.  Due  to  potentially  high 
relocation  costs,  sponsors  are  encouraged  to 
utilize  sites  which  involve  minimal  or  no 
relocation  costs. 

(6)  In  the  case  of  a  structure  built  or 
rehabilitated  prior  to  1978  that  is 
proposed  to  be  developed  as  an 
independent  living  facility,  a  statement 
from  the  Sponsor  indicating  that  it  has 
inspected  the  structure  for  defective 
paint  surfaces.  See  24  CFR  890.260(f). 

(7)  An  indication  as  to  whether  the 
Sponsor  is  willing  to  seek  a  different  site 
if  the  preferred  site  is  unapprovable,  and 
if  so,  a  reasonable  assurance  that  site 
control  will  be  obtained  within  6  months 
of  fund  reservation. 

(B)  If  the  Sponsor  has  identified  a  site, 
but  does  not  have  it  under  control,  it 
must  submit  the  following  information: 

(1)  A  description  of  the  location  of  the 
site,  neighborhood/community 
characteristics  (to  include  racial  and 
ethnic  data)  and  amenities,  and  adjacent 
housing  and/or  facilities; 

(2)  A  description  of  the  activities 
undertaken  to  identify  the  site  as  well  as 
what  actions  must  be  taken  to  obtain 
control  of  the  site,  if  approved  for 
funding; 


(3)  An  indication  as  to  whether  the 
site  is  properly  zoned.  If  it  is  not,  an 
indication  of  the  actions/time  necessary 
for  proper  zoning;  and 

(4)  A  status  of  the  sale  of  the  site. 

(5)  An  indication  as  to  whether  .the 
site  would  involve  relocation. 

(ii)  If  and  how  the  project  will 
promote  energy  efficiency  and  if 
applicable,  innovative  constrjction  or 
rehabilitation  methods  or  technologies 
to  be  used  that  will  promote  efficient 
construction. 

(iii)  An  identification  of  all  community 
spaces,  amenities  or  features  planned 
for  the  housing.  A  description  of  how  the 
spaces  will  be  utilized  also  must  be 
included.  If  these  community  spaces, 
amenities,  or  features  would  not  comply 
with  the  design  and  cost  standards  of 
§  890.220,  the  Sponsor  must  demonstrate 
its  ability  and  willingness  to  contribute 
both  the  incremental  development  cost 
and  continuing  operating  cost 
associated  with  the  community  spaces, 
amenities  or  features. 

(iv)  A  wTitten  description  of  the 
design  of  the  proposed  housing  including 
any  special  design  features  and 
community  space  necessary  to 
accommodate  the  physical  needs  of  the 
proposed  residents  and  the  provision  of 
supportive  services.  Included  with  the 
written  description  must  also  be  a 
schematic  drawing  of  each  floor  of  the 
project  noting  the  location  of  any  special 
design  features  as  well  as  a  typical 
bedroom  in  a  group  home  or  a  typical 
unit  in  an  independent  living  facility 
with  approximate  dimensions,  and 
community  space  for  the  provisions  of 
supportive  services. 

Note:  Sponsors  submitting  applications 
with  evidence  of  site  control  for  acquisition 
and/or  rehabilitation  pro)RCts  may  wish  to 
submit  a  schematic  drawing  of  an  alternate 
design  that  may  be  replicated  elsewhere  if 
they  want  to  be  considered  for  points  for  the 
design  of  the  project  in  the  event  the 
proposed  site  is  rejected. 

(v]  For  group  homes  to  be  licensed  as 
intermediate  care  facilities  (in  which 
funding  for  the  intermediate  care  is 
provided  under  title  XIX  of  the  Social 
Security  Act)  that  serve  persons  with 
developmental  disabilities,  the  following 
must  be  submitted: 

(a)  Evidence  demonstrating  that  the 
proposed  project  will  primarily  provide 
housing  rather  than  medical  facilities,  is 
or  will  be  licensed  by  appropriate  State 
agencies; 

(b)  Written  evidence  that  the  State 
Medicaid  Office  recognizes  the  need  for 
a  tenant  contribution  to  rent  and  has 
agreed  to  pay  the  cost  of  the  tenant 
contribution  in  the  Medicaid  payment  to 
the  Sponsor 


(c)  Description  of  the  medical  training 
of  the  staff  of  the  proposed  facility  and 
any  nursing  servnces  that  will  be 
required  by  the  residents  on-site; 

(d)  Descnption  of  the  services  that 
vnl\  be  funded  by  Medicaid  for  residents 
of  the  proposed  pro|Pct.  including  their 
nature,  frequency  and  where  the 
services  are  to  be  provided. 

(e)  Descnption  nf  any  special  design 
features  in  the  application  that  are  not 
common  to  other  section  811  group 
horries  for  the  proposed  poptjlation  and 
the  Sponsor's  rationale  for  including 
them;  and, 

(f)  Statement  certifying  that  the 
Individual  Program  Plan  for  each 
resident  will  include  participation  in  an 
out-of-the-bome  acnvity  program  for  at 
least  six  hours  each  weekday 

(14)  A  narrative  description  of  the 
anticipated  occupancy  (i.e..  persons 
disabled  a«  a  result  of  infection  with  the 

Note:  Persotjs  disabled  as  a  result  of 
infection  wit*i  the  HIV  art;  also  pliRiblefor 
occupa.ac>-  in  s  swtiw  811  protect  for 
persons  wiiji  physica!  di»ahilnie«. 
deveiopmentaJ  disftbibties  or  chrome  m«iitai 
illness,  depending  up-in  the  na^J^e  of  the 
person's  disabilry 

(15)  A  supportive  8er\ices  plan  that 
includes. 

(ij  A  detailed  description  of  the 
housing  tnt«ndeu  to  serve  person* 
disabled  as  a  result  of  infection  with  the 
HIV.  Include  how  and  from  where 
persons  wili  be  referred  and  admitted  to 
the  project. 

(ii)  A  detailed  description  of  the  needs 
of  persons  with  di&abili!_ies  that  the 
housing  is  expected  to  serve 

(iii)  A  detailed  description  of  the 
supportive  services  proposed  to  be 
provided  to  the  ant.cipated  occupancy, 
including: 

(A)  The  name(sj  of  the  agency(sj 
which  will  be  responsible  for  providing 
supportive  services  and  evidence  of  the 
service  provider  s  capability  and 
experience  in  providing  such  supportive 
services; 

(B)  The  manner  in  which  such  services 
will  be  provided  (i.e.,  how,  when  and 
how  often,  where  (on/off-site).  includmg 
assuranwp  that  the  proposed  residents 
will  receive  supportive  services  based 
on  their  individual  needs. 

(C)  The  staffing  plan,  including  a 
description  of  the  qualifications  of 
residential  staff,  if  any,  and  other  staff 
necessary  to  provide  the  proposed 
services. 

(iv)  Identification  of  the  extent  of 
state  and  local  funds  available  to  assist 
in  the  pTorisicm  of  supportive  services. 

(v)  A  letter  of  intent  from  each  agency 
that  will  prcrvide  the  supportive  services 
(if  other  than  the  Sponsor),  indicating 
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the  souroe  and  extent  of  commitment  to 
prov  ide  funding  for  the  supportive 
services. 

Note^  A  letter  supporting  the  tpr>n»ar'( 

efTarls  \i  nuj  considered  a  iette.'  of  mient 

(vi)  If  any  state  or  local  government 
funds  wili  he  provided,  a  description  of 

the  state/local  agenc>  g  philosophy/ 
policy  concerning  residential  faciliUea 
for  the  population  to  be  serv  ed  as  \vf-!l 
as  a  demonstration  by  the  Sponsor  that 
the  application  is  consistent  with  state 
or  local  plans  and  pohcies  governing  the 
development  and  operation  of  facilities 
to  serve  individuals  of  the  proposed 
occupancy  category. 

(165  Fvidence  demonstrating  that 
there  is  effective  demand  for  the 
proposed  housing  in  the  area  to  be 
served  by  the  project  and  demonstrating 
that  this  demand  is  likely  to  continue 
throughout  the  life  of  the  project. 

(17]  Signed  certificaMons  of  the 
Sponsor(s)'  intent  to  comply  with  Title 
VI  of  the  Civil  Rights  Act  of  1964.  the 
Fair  Housing  Act,  section  504  of  the 
Rehabilitation  Ad  of  1973.  the  Age 
Discrimination  Act  of  1975,  Executive 
Orde.-s  11(163  and  11246,  section  3  of  the 
Housing  and  UAan  Development  Act  of 
19t>8  and  the  affirmative  fair  housing 
marketing  requirements  at  24  CFR  part 
200.  subpart  M 

(16)  A  certification  from  the 
appropriate  state  or  ioca!  agency  tliatit 
lias  reviewed  the  supportive  services 
plan  in  the  Sponsor  s  application  and 
that  the  provision  of  services  identified 
in  the  application  is  well  designed  to 
serve  the  speaal  needs  of  persons  with 
disabilities  to  be  served  by  the  prop(:>sed 
pro)ect(sj. 

(19)  A  certification  of  the  Sponsoqsj 
that  the  appropriate  state  a«pnr\  (single 
point  of  contact)  under  Executive  Otrier 
12372,  Intergovernmental  Review,  has 
been  contacted  to  determine  if  the 
section  811  Program  is  covered  under 
the  state  review  process  and.  if 
applicable,  the  date  the  application  wat> 
submitted  to  the  State. 

(20)  A  certification  on  SF-424, 
Application  for  Federal  Assistance,  that 
the  Spoasor(8)  is  not  delinquent  on  the 
repayment  of  any  Federal  debt 

(21)  A  certification  by  the  Sponsor(sj 
that  the  section  811  funds  will  not  be 
used  to  lobby  the  Executive  or 
Legislative  branches  of  the  Federal 
government. 

(22)  A  certification  that  the  Spcjnsor(s) 
Will  comply  with  the  requirements  of  the 
Drug-Free  Workplace  Act 

(23)  A  certification  that  the  Spomsor 
will  comply  with  the  requirements  of  the 
Lead-Based  Point  Poisoning  Prevention 
Act  (42  U-S  C.  4821-4846}  and 
implementing  regulation*  at  24  CFR  part 


35  [except  as  8upe.'sed<'d  in 
8  a90280(f)[2j) 

(24)  A  certifii-.iition  thai  iht  pti.jjrc: 
will  compiv  With  HI' I.)  k  atM>i:,  hn^^  o.i«^ 
standards,  rhe  lj.nifi,.riij  !  viii'T^, 
AccessibiLty  Slandiiais  anJ  Hi.'iJ  ^ 
implementing  -!'«'■.:',:,•;.->  «;  2i  (,J"K  part 
40.  section  bt.>^  ■>[  iiif  kj.>iw.t). iUn'i.ff  ,Axt 
of  1973  and  HL'D  >>  i;ripie;ii*'i;ri;',^ 
regulations  at  ^4  CFR  p«n  H  awn  for 
new  coastructioD  muitifrtmir.  huufcirtj^ 
proiect*  findepen-ien;  i.uii^  i!n^i:'tfi>, 
:l'".t'  design  ancl  ix,.ini»;"i,i. .:..;!(»;. 
requireaieDl*  c'"  t.!H-  ha  :  H^>ul^:!.l>^  ,''\.!,..i 
and  HUD* 8  irriDieim-jitntjij  rvvuLritjurLfr.  Mi 
24CFRprift  UK; 

(25)  A  certifichti'-n  r>\  !r:f  :-;.,T:K:w-ii*) 
that  it  will  compi)  lU'  rin«  r,  .mpii.-!,it 
with  the  acquisition  anc  ri'„r,.n:]'n-, 
requirementtofthie  rmto-rr.  Krii>';,«M<m 
Assistance  and  Ri  hi  i-  >pe:-'\ 
Acquisition  Poiiae^  At  t   if  ]<j  i;  i- 
amended  (UR  A  j,  ani  mipieri'Tirij; 
reguiatioitt  at  49  CFR  pa.i  :i4  nna  2A 
CFR  S  880280(6}. 

(28)  A  complete  !-;)m;,  ::fW.  .A;>!iUL.aut 
Discio.sures 

1_'7":  A  cprllfu;.iti!:>r  rvt 


.n  HDprnvt'<i  hi>t!si 


c:.iri!,:f."t-ncy 
If  «iIr»!c-Kv 


(CHA.Si  from  the  (ow<*(.!  it-vf-'  (if 
government  havm«  h  fii.i  ("HAS 
covering  'hr-  i.inK'Dftiar  in  whinh  ii*- 
pro^ect  is  to  Iw  kn  ated  Shmj:d  fhht  full 
CHAS  fail  to  provuif  r  h«s)t.  f-it 
consistency  p:thfr  h  mm'hMp 
amendment  cup  •''■■  [>'-(■•  ji.«rt>/*  .-ir  ir  trie 
case  of  ft  proposed  pnitf»<-t  ■■^  a  i'x^al 
jurisdiction  not  hsvinc  hp  p^  :<;t>n5j 
CHAS,  that  lof  h!  (n'lsrtu  ;v>r!  •n./tv 
prepare  an  abbreviated  «Lrau>:) 
appropriate  to  the  project  Sua:  an 
abbreviated  strategy  must  be  submitted 
prior  to  or  at  the  time  of  submission  of 
the  section  811  a|>plication.  See  Notice 
on  preparation  of  an  abbreviated 
strategy  published  on  December  16, 1991 
(56  FR  852n). 

Note:  To  AMI  kl  kiiuii-HLlh  i:    ,;,,--i  :,!i«  :  r,..- 

certification  require raL-n[  »r»L:i'  «  i^x,\s  ._g 
abbrevi«ted  housing  strategy  has  not  ye4 
been  approved.  HITI  wffl  accept  section  Bll 
applications  thai  art  ar-companled  by  8 
certificatjon  that  thr  pTc»t>t**ed  acttrity  la 
consistent  with  th*-  f;H«iS  rr  abbreviated 
BtrateR>  b^ng  rrviewt'rf 

rv.  Corrections  lo  Defident  AppliuatUMj* 

A.  Pre  inn  I  nan,'  Ei-vitjouor. 

During  preliminary  evaluation. 
Sponsors  Vkiil  be  provided  14  calendar 
days  from  the  date  Dfl-flT)'*  written 

notification  to  cure  ;(»i,hnu,«'! 
dpficiencies  in  their  appin.*!'.  ,:it 
However.  If  is  not  «dd:ti^.".ai  ';:ni   lo 

rimend  the  appJicst.i.in  ic  uvcrnjat  nr.y 
defect*  in  the  origin^]  iu:MB-».s.ni:-. 
Technical  defiaendes  art"  i:,,,,.:.  ir-'i::.:.y 
omitted  doctnr.cufs  whu:.h  havj'  'iM-w:. 
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executed  prior  to  the  application 
deadline  date  (such  as  certifications  or 
articles  of  incorporation)  or 
clanfications  of  previously  submitted 
material  and  are  not  of  such  a  nature  as 
to  improve  the  competitive  position  of 
the  application. 

Technical  deficiencies  do  not  include 
items  which  would  be  considered 
substantive  defects  m  the  original 
submission.  For  exam.ple,  if  a  Board 
resolution  is  missing  from  the  original 
submission,  but  it  is  submitted  during 
the  14-day  penod.  it  must  have  been 
executed  pnor  to  the  deadline  date  for 
receipt  of  applications.  If  it  is  not 
submitted  du.nng  the  14-day  period  or  it 
is  submitted  dunng  this  time  but 
executed  after  the  deadline  date  for 
receipt  of  applications,  it  is  a 
substantive  defect  and  the  application 
will  be  rejected.  Sponsors  of 
applications  that  are  missing  two  or 
more  exhibits  will  not  be  afforded  an 
opportunity  to  submit  the  missing 
exhibits  and  will  receive  written 
notification  that  their  applications  have 
been  reiected.  However,  exhibits  which 
are  certifications  are  not  counted  as 
missing  exhibits  in  this  determination. 

Applicants  whose  applications  are 
found  unacceptable  during  the 
preliminary  evaluation  process  due  to 
substantive  defects  and  applications 
which  fail  to  adequately  respond  to 
HLTI's  deficiency  letter  within  the  14- 
ddv  penod.  will  be  notified  that  their 
applic-ations  are  not  eligible  for  further 
processing,  and  are  rejected. 

B.  Technical  Processing  ' 

Applications  which  are  found 
acceptable  during  the  preliminary 
evaluation  process,  or  an  acceptable 
response  to  HUD's  deficiency  letter  was 
received  within  the  14-day  period,  will 
undergo  a  more  thorough  analysis.  As 
part  of  this  analysis,  HUD  will  conduct 
Its  environmental  review  in  accordance 
with  24  CFR  part  50  for  applications  that 
submitted  satisfactory  evidence  of  site 
control.  Examples  of  reasons  for 
technical  processing  rejection  include  a 
lack  of  commitment  to  fund  the 
necessary  supportive  services  or,  based 
on  a  review  of  the  detailed  financial 
inform.ation.  the  Sponsorts)'  lack  of 
sufficient  fnancial  resources.  The 
Secretary  will  not  reject  an  application 
based  on  technical  processing  without 
giving  notice  of  that  rejection  and  the 
basis  therefor  to  the  applicant  and 
affording  the  applicant  an  opportunity  to 
respond  .An  applicant  will  be  afforded 
10  calendar  days  from  the  date  of  HUD's 
wntten  notice  to  appeal  a  technical 
rejection.  The  Field  Office  shall  make  a 
determination  on  an  appeal  prior  to 
making  its  selection  recommendations. 


Upon  completion  of  technical 
processing,  all  acceptable  applications 
will  be  rated  according  to  the  selection 
criteria  in  S  890.300(c)  (also  above  in 
I.C.2.).  Applications  which  have  a  total 
score  of  50  points  or  more  will  be 
eligible  for  selection  and  will  be  placed 
in  rank  order. 


V.  Additional  Information 

A.  Project  Size  Limits 

The  following  project  size  limits  are 
applicable  to  supportive  housing  for 
persons  with  disabilities: 

1.  Group  homes  may  house  no  more 
than  eight  (8)  persons  per  home.  On  a 
case-by-case  basis,  however,  HUD  may 
approve  a  group  home  of  up  to  15 
persons  with  disabilities  if  the  Sponsor 
can  demonstrate  the  following: 

(a)  The  increased  number  of  people  is 
necessary  for  the  economic  feasibihty  of 
the  project; 

(b)  A  project  of  the  size  proposed  is 
compatible  with  other  residential 
development  and  the  population  density 
of  the  area  in  which  the  project  is  to  be 
located; 

(c)  A  project  of  the  size  proposed  can 
be  successfully  integrated  into  the 
community;  and 

(d)  A  project  of  the  size  proposed  is 
marketable  in  the  community. 

2.  Independent  living  facilities  may 
house  no  more  than  24  persons  with 
disabihties,  except  for  projects  for 
persons  with  chronic  mental  illness 
which  may  not  exceed  20  such  persons. 
On  a  case-by-case  basis,  HUD  may 
approve  an  exception  to  the  24-person 
hmit  based  upon  the  same  criteria  set  ^ 
forth  in  (1)  above. 

B.  Projects  for  Persons  Disabled  as  a 
Result  of  Infection  With  the  HTV 

HUD  will  hold  this  competition  for 
applications  proposing  to  serve  persons 
disabled  as  a  result  of  infection  with  the 
HIV  only.  As  noted,  applications  must 
be  submitted  to  the  local  HUD  field 
office,  and  should  be  identified  on  the 
application  as  intended  for  the  set-aside. 
However,  applications  will  be  selected 
in  rank  order  on  a  national  basis  since  it 
is  not  feasible  to  allocate  285  units 
among  smaller  allocation  areas. 

For  the  purpose  of  eligibility  in  a 
section  811  project  for  persons  disabled 
as  the  result  of  infection  with  the  HIV 
(as  in  a  section  811  project  for  persons 
with  physical  disabilities, 
developmental  disabilities  or  chronic 
mental  illness,  a  person  infected  with 
the  HIV  must  meet  the  definition  of  one 
or  more  of  the  following:  Physically 
disabled,  developmentally  disabled  or 
chronic  mental  illness  as  found  in  the 


definition  of  person  with  disabilities 
(§  890.105]. 

C.  Sites 

The  National  Affordable  Housing  Act 
requires  Sponsors  submitting 
applications  for  section  811  fund 
reservations  to  provide  either  (a) 
evidence  of  site  control,  or  (b) 
reasonable  assurances  that  it  will  have 
control  of  a  site  within  6  months  of 
notification  of  fund  reservation. 
Accordingly,  if  a  Sponsor  has  control  of 
a  site  at  the  time  it  submits  its 
application,  it  must  include  evidence  of 
such  as  described  in 
§  890.265(c)(13)(i)(A].  If  it  does  not  have 
site  control,  it  must  provide  the 
information  required  in 
§  890.265(c)(13)(i)(B)  as  a  reasonable 
assurance  that  site  control  will  be 
obtained  within  6  months  of  fund 
reservation  notification.  Sponsors  that 
do  not  provide  satisfactory  evidence  of 
site  control  or  the  proper  identification 
of  a  site  will  be  notified  that  their 
applications  are  rejected. 

Sponsors  may  select  a  site  different 
from  the  one(s)  submitted  in  their 
original  applications.  Selection  of  a 
different  site  will  require  HUD 
performance  of  an  environmental  review 
on  the  new  site,  which  could  result  in 
rejection  of  that  site.  However,  if  a 
Sponsor  does  not  have  site  control  for 
any  reason  12  months  after  notification 
of  fund  reservation,  the  assistance  will 
be  recaptured  and  reallocated. 

Sponsors  submitting  satisfactory 
evidence  of  an  approvable  site  [i.e..  site 
control]  will  compete  against  each  other 
in  Category  A.  Sponsors  submitting 
proper  identification  of  a  site  will 
compete  against  each  other  in  Category 
B.  HUD  first  shall  select  applications  in 
the  descending  order  of  funding  priority 
from  Category  A  that  most  closely 
approximates  the  capital  advance 
authority  provided  to  the  allocation 
area.  If  capital  advance  authority 
remains  after  selecting  all  approvable 
applications  from  Category  A,  HUD 
.     shall  then  select  applications  in  the 
descending  order  of  funding  priority 
from  Category  B  that  most  closely 
approximates  the  capital  advance 
authority  remaining  in  the  allocation 
area. 

Applications  containing  evidence  of 
site  control  where  either  the  evidence  or 
the  site  is  not  approvable  will  not  be 
rejected  provided  the  application 
indicates  the  Sponsor's  willingness  to 
select  another  site  and  an  assurance 
that  site  control  will  be  obtained  within 
six  months  of  fund  reservation 
notification.  Such  applications  will  not 
be  eligible  to  receive  any  of  the  possible 
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15  points  for  the  extent  to  which  the 
Sponsor  has  control  of  the  site  for  the 
proposed  housing  and  will  compete  for 
selection  in  Category  B. 

VI.  Other  Matters 

A.  Environmental  Impact 

A.  Finding  of  .No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  FfUD 
regTjlations  that  implement  section 
101(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  42  U.S.C.  4332.  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  during 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
room  10276,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
Southwest,  Washington,  DC  20410. 

B.  Federalism  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12612,  Federalism, 
has  determined  that  this  NOFA  does  not 
have  substantial  direct  effects  on  States 
or  their  political  subdivisions,  or  on  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  This  NOFA  merely 
notifies  the  public  of  the  availability  of 
capital  advances  for  supportive  housing 
for  persons  with  disabilities. 

C  Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  No.  12606.  The  Family,  has 
determined  that  this  NOFA  does  not 
significantly  affect  family  formation, 
maintenance,  or  general  well-being,  and. 
thus,  is  not  subject  to  review  under  the 
order. 

D.  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13,  1991  (.56  P-R  22088)  and  became 
effective  on  June  12,  1991.  That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants, 

HUD  employees  involved  in  the 
review  of  applications  and  m  the  making 
of  funding  decisions  are  restrained  by 
part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 


competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquines  to  the 
subject  areas  permitted  under  24  CFK 
part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815,  (This  is  not  a  toll-free 
number.)  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  nr 
Headquarters  Counsel  for  the  prograrp. 
to  which  the  question  pertains 

£,  Applicant/Recipient  Disclosures: 
Subsidy-Layering:  HUD  Reform  Act 

Documentation  and  Public  Access 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the 
basis  upon  which  assistance  was 
provided  or  denied.  This  material, 
including  any  letters  of  support,  will  be 
made  available  for  public  inspection  for 
a  five-year  period  beginning  not  less 
than  30  days  after  the  award  of  the 
assistance.  Material  will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U,S,C. 
552)  and  HLTD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  quarterly  Federal  Register 
notice  of  al!  recipients  of  HUD 
a.ssistance  awarded  on  a  competitive 
basis,  (See  24  CFR  12.14(a)  and  12.16rb1, 
and  the  notice  published  in  the  Federal 
Register  on  January  16,  1992  (57  FR 
1942),  for  further  information  on  these 
requirements.) 

Disclosures 

HIT)  will  make  available  to  the  public 

for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA,  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  generally  less  that  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15,  (See  24  CFR  subpart  C,  and 
the  notice  published  in  the  Federal 
Register  on  Ianuar>-  16,  1992  (57  FR 
1942),  for  further  information  on  these 
disclosure  requirements.) 


Subsidy-Layering  Determinations 

2A  CFR  12.52  requires  HUD  to  certify 
that  the  amount  of  HUD  assistance  is 
not  more  than  is  necessary  to  make  the 
assisted  activity  feasible  after  taking 
account  of  other  government  assistance. 
HUD  will  make  the  decision  with 
respect  to  each  certification  available  to 
the  public  free  of  charge,  for  a  three- 
year  period.  (See  the  notice  published  in 
the  Federal  Register  on  January  16. 1992. 
{FR  57  1942),  for  further  information  on 
requesting  these  decisions.)  Additional 
information  about  applications,  HUD 
certifications,  and  assistance 
adjustments,  both  before  assistance  is 
provided  or  subsequently,  are  to  be 
made  under  the  Freedom  of  Information 
Act  (24  CFR  part  15). 

F.  Lobbying 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  efforts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  management  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  infhience.  The  second 
restricts  the  payment  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  units  received  or 
are  based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register  on 
May  17. 1991  (56  FR  22912).  If  readers 
are  involved  in  any  efforts  to  influence 
the  Department  in  these  ways,  they  are 
urged  to  read  the  final  rule,  particularly 
the  examples  contained  in  Appendix  A 
of  the  rule. 

Any  questions  regarding  the  rule 
should  be  directed  to  Arnold  J.  Haiman. 
Director,  Office  of  Ethics,  room  2158, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Washiiigton,  DC  20410.  Telephone:  (202) 
708-3815:  TDD:  (202)  708-1112.  (These 
are  not  toll-free  numbers.)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

G.  Catalog  of  Federal  Domestic 
Assistance  Program 

The  Catalog  of  Federal  Domestic 
Assistance  Program  title  and  number  is 
14.181,  Supportive  Housing  for  Persons 
with  Disabilities. 
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Authority  Section  811.  .National  Aflordable 
Housing  Act  Section  7(d),  Department  of 
Housma  and  Urban  Development  Act  {42 
U.S  C.  3535(d)). 

Driied  March  27,  1992. 
Arthur  J.  HiU. 

Assistant  Secretary  for  Housing.  Federal 
Housing  Commissioner 

Appendix  A— Hl'D  Fieid  Offices 

HUO  FIELD  OFFICES 

Region  !  I 

Boston.  Massachusetts  Regional  Office 
(Jurisdiction:  Massachusetts) 
Harold  Thompson  (ACTING)  Regional 

Administrator.  Regional  Housing 

Commissioner. 
HUD— Boston  Regional  Office,  Thomas  P. 

O'Neill.  |r.  Federal  Building,  10  Causeway 

Street,  room  375.  Boston.  Massachusetts 

02222-1092,  (617)  565-5234,  TDD  (817)  565- 

5453. 
Hartford.  Connecticut  Office 
Ourisdiction:  Connecticut) 
William  Hernandez,  jr.,  Manager. 
HUD— Hartford  Office.  330  Main  Street 

Hartford,  Connectioit  06106-1860.  (203) 

240-4523.  TOD  (203)  240-4522. 
Manchester.  New  Hampshire  Office 
(Jurisdi^^'"  New  Hampshire) 

James  Be-"    Vfanager. 

HUD— ^i  in- iter  Office.  Norris  Cotton 
Fede'd   B     i;.ng.  275  Chestnut  Street, 
Manchester.  New  Hampshire  03101-2487, 
(603)  666-7681.  TOD  (603)  666-751^ 

Providence,  Rhode  Island  Office 

(Jurisdiction:  Rhode  Island) 

Casimir  J.  Kolaski.  Jr.,  Manager. 

[{UD— Providence  Office,  330  John  O.  Pastore 
Federal  Building,  and  U.S.  Post  Office- 
Kennedy  Plaza,  Providence,  Rhode  Island 
02903-1745,  (401)  528-5351,  TOD  (401)  52»- 
5364. 


Region  11 

New  York  Regional  Office 
(Jurisdiction:  New  York,  New  Jersey) 
Dr.  Anthony  Villane.  Regional  Administrator- 
Regional  Housing  Commissioner. 
HUD— New  York  Regional  Office.  26  Federal 
Plaza.  New  York.  New  York  10278-0068. 
(212)  264-8068,  TDD  (212)  264-0927. 
Buffalo.  New  York  Office 
(Jurisdiction:  New  York) 

Joseph  Lynch,  Manager. 

HUD— Buffalo  Office,  Lafayette  Court  5th 
Floor.  465  Main  Street  Buffalo,  New  York 
14203-1780,  (716)  846-5755,  TOD  (716)  846- 
5787. 

Newark,  New  Jersey  Office 

(Jurisdiction:  New  Jersey) 

Theodore  Britton.  Jr.,  Manager. 

HUD— Newark  Office,  Military  Park  Building, 
60  Park  Place.  Newark,  New  Jersey  07102- 
5504  (201)  877-1662,  TOD  (201)  877-«649. 

Region  III 

Philadelphia.  Pennsylvania  Regional  Office 
(Jurisdiction:  Pennsylvania) 
Michael  Smerconish.  Regional  Administrator, 
HUD— Philadelphia  Regional  Office,  Liberty 
Square  Building.  105  South  7th  Street 


Philadelphia.  Pennsylvania  19106-3392, 

(215)  597-2560,  TOD  (215)  587-5564. 
Washington.  DC  Office 
(Jurisdiction:  District  of  Columbia) 
1.  Toni  Thomas.  Manager. 
HUI>— Washington,  D.C  Office,  Union 

Center  Plaza,  Phase  U,  820  First  Street. 

N.E..  suite  30a  Washington.  DC.  20002- 

4205,  (202)  275-fl200.  TOD  (202)  275-0967. 
Baltimore.  Maryland  Office 
(Jurisdiction:  Maryland) 
Maxine  Saunders.  Manager. 
HUD— Baltimore  Office,  10  North  Calvert 

Street  3rd  Floor,  Baltimore,  Maryland 

21202-1885,  (301)  962-2121,  TOD  (301)  982- 

0106. 
Pittsburgh.  Pennsylvania  Office 
(Jurisdiction:  Pennsylvania) 
Choice  Edwards.  Manager. 
HUD— Pittsburgh  Office.  412  Old  Post  Office 

Courthouse  Bldg..  7th  Ave.  &  Grant  St.. 

Pittsburgh.  PA  15219-1906,  (412)  644-6428, 

TOD  (804)  771-2820. 
Richmond,  Virginia  Office 
(Jurisdiction:  Virginia) 
Mary  Ann  Wilson,  Manager. 
HUD— Richmond  Office,  400  North  8th  Street, 

Richmond,  Virginia  23240  (804)  771-2721, 

TOD  (804)  771-2820. 
Charleston.  West  Virginia  Office 
(Jurisdiction:  West  Virginia) 

Ron  Rash.  Manager. 

HUD— Charleston  Office,  405  Capitol  Street 
Suite  708,  Charleston,  West  Virginia  25301- 
1795,  (304)  347-7000.  (FTS)  930-7036. 

Region  rv 

Atlanta.  Georgia  Regional  Office 
(Jurisdiction:  Georgia) 

Raymond  A.  Harris,  Regional  Administrator- 
Regional  Housing  Commissioner. 
HUD— Atlanta  Regional  Office,  Richard  B. 
Russell  Federal  Building,  75  Spring  Street 
S.W.,  AUanta,  Georgia  30303-338a  (404) 
331-5136,  TOD  (404)  730-2654. 
Birmingham,  Alabama  Office 
(Jurisdiction:  Alabama) 
Robert  E.  Lunsford.  Manager. 
HUD— Birmingham  Office,  600  Beacon 
Parkway  West  suite  300,  Binningham, 
Alabama  35209-3144,  (205)  731-1617,  TDD 
(205)  731-1617. 
Louisville.  Kentucky  Office 
(Jurisdiction;  Kentucky) 
Vema  V.  Van  Ness,  Acting  Manager. 
HUD— Louisville  Office,  601  West  Broadway. 
Post  Office  Box  1044,  Louisville,  Kentucky 
40201-1044  (502)  582-6251.  TDD  (502)  582- 
5139. 
Jackson,  Mississippi 
(Jurisdiction:  Mississippi) 
Sandra  Freeman,  Manager. 
HUD— Jackson  Office,  Dr.  A.M.  McCoy 
Federal  Building,  100  W.  Capitol  Street 
room  910,  Jackson,  Mississippi  39289-1096, 
(601)  965^702,  (FTS)  490-4702. 
Greensboro,  North  Carolina 
(Jurisdiction:  North  Carolina) 
Larry  J.  Parker,  Manager. 
HUD— Greensboro  Office,  415  North 
Edgeworth  Street,  Greensboro.  North 
Carolina  27401-2107,  (919)  333-5363,  (FTS) 
699-5361. 


Caribbean  Office 
(Jurisdiction;  Puerto  Rico) 
Rosa  Villalonga,  Acting  Manager. 
m'D— Caribbean  Office.  San  |uan  Centpr, 
159  Carlos  E.  Chardon  Avenue.  San  Juan, 
Puerto  Rico  00918-1804.  (809)  766-5201. 
Columbia.  South  Carolina  Office 
(Jurisdiction:  South  Carolina) 
Ted  B.  Freeman.  Manager 
HUD— 0.)lumbia  Office,  Strom  Thurm(;nd 
Federal  Buildi.ng,  1835-^5  A.sscmbty  Street. 
Columlna,  South  C.Hroli.na  29201-2480.  (803) 
765-5592. 
Knoxville,  Tennessee  Office 
(Jurisdiction:  Tennessee) 
Richard  B.  Barnwell,  Manager 
HUD— Knoxville  Office.  John  ),  Duncan 
Federal  Bldg.,  710  Locust  Street.  S.W.. 
Knoxville,  Tennessee  3"'l02-2526,  (615) 
549-9364.  TDD  (6151  549-93-2. 
Nashville,  Tennessee  Office 
(Jurisdiction:  Tennessee) 
John  H.  Fisher.  Manager 
HUD— Nashville  Office.  251  Cumberland 
Bend  Drive,  suite  200.  Nashville,  Tennessee 
3722fr-1803.  (615)  73ft-5213. 
Jacksonville.  Florida  Office 
(Jurisdiction:  Florida) 
James  T  Chaplin,  Manager. 
HUD— Jacksonville  Office,  325  West  Adams 
Street,  Jacksonville,  Florida  32202^303, 
(904)  791-2626. 

Region  V  ^• 

Chicago.  Illinois  Region  Office 
(Jurisdiction:  Illinois) 
Gertrude  Jordan.  Regional  Administrator- 
Regional  Housing  Commissioner. 
HUD— Chicago  Regional  Office,  626  West 
Jackson  Boulevard,  Chicago.  Illinois  60606, 
(3121  353-5680. 
Detroit.  Michigan  Office 
(Jurisdiction:  Michigan) 
Harrv  L  Sharrott.  Manager. 
HUD— Detroit  Office.  Patrick  V.  McNamara 
Federal  Building.  477  Michigan  Avenue. 
Detroit,  Michigan  48226-2592.  (313)  22fr- 
6280. 
Indianapolis.  Indiana  Office 
Qurisdiction:  Indiana) 
J.  Nicholas  Shelley,  Manager. 
HUD— Indianapolis  Office,  151  North 
Delaware  Street,  Indianapolis,  Indiana 
46204-2526,  (317)  226-6303. 
Grand  Rapids.  Michigan  Office 
(Jurisdiction:  Michigan) 
Ronald  C.  Weston.  Manager. 
HUD— Grand  Rapids  Office,  2922  Fuller 
Avenue,  N  E,  Grand  Rapids,  Michigan 
49505-3409,  (616)  456-2100. 
Minneapolis-St.  Paul.  Minnesota 
(Jurisdiction:  Minnesota) 
Thomas  Feeney,  Manager. 
HUD— Minneapolis-St.  Paul  Office.  220 

Second  Street,  South.  Bridge  Place  Building, 
Minneapolis.  Minnesota  55401-2195,  (612) 
370-3000. 
Cincinatti.  Ohio  Office 
(Jurisdiction:  Ohio) 
William  J.  Harris,  Manager. 


HUD— Cincinnati  Office,  Federal  Office 
Building,  room  9002,  550  Main  Street 
Cincinnati.  Ohio  45202-3253.  (513)  684- 
2884. 

Cleveland.  Ohio  Office 

(Jurisdiction  Ohio) 

George  L  Engel.  Manager 

HUD — Cleveland  Office,  One  Playhouse 

Square.  1375  Euclid  Avenue  room  420. 

Cleveland,  Ohio  4411,S-18;i2.  (216)  522-4065 
Columbus,  Ohio  Office 
(Jurisdiction:  Ohio) 
Robert  W  Dolm,  Manager 
HUD — Columbus  Office.  200  Non.h  High 

Street,  Columbus,  Ohio  4321. V24M  (614) 

469-5737. 

Milwaukee,  Wisconsin  Office 

(Jurisdiction:  Wisconsin) 

Delbert  F.  Reynolds.  Manager, 

HUD — Milwaukee  Office,  Henr>  S.  Reuss 
Federal  Plaza.  310  West  Wisconsin 
Avenue,  suite  1380,  Milwaukee,  Wisconsin 
53203-2289,  (414)  291 -32-;  4, 

Region  VI 

Fort  Worth,  Texas  Regional  Office 

(Jurisdiction:  Texas) 

Sam  R.  Moseley.  Regional  Administrator- 
Regional  Housing  Commissioner. 

HUD— Fort  Worth  Regional  Office,  1600 
Throckmorton.  Post  Office  Box  2905.  Fort 
Worth.  Texas  76113-2905,  (817)  885-5401, 
TDD  (817)  728-5447. 

Houston,  Texas  Office 

(Jurisdiction:  Texas) 

William  Robertson,  Jr.,  Manager. 

HUD— Houston  Office,  National  Bank  of 
Texas  Building,  2211  Norfolk,  Suite  300, 
Houston,  Texas  77098-4096,  (713)  229-3589. 

San  Antonio.  Texas  Office 

(Junsdiction:  Texas) 

A.  Cynthia  Leon,  Manager. 

HUD— San  Antonio  Office,  Washington 
Square  Building,  800  Dolorosa  Street  San 
Antonio,  Texas  78207-4563,  (512)  229-6781 
TDD  (512)  299-6885. 

Little  Rock,  Arkansas  Office 

(Jurisdiction:  Arkansas) 

Roger  Zachritz,  (ACTING)  Manager. 

HUD— Uttle  Rock  Office.  Lafayette  Building. 
523  Louisiana,  Buite  200,  Little  Rock, 
Arkansas  72201-3523,  (501)  378-5931,  inn 
(501)  378-5405. 

New  Orleans.  Louisiana  Office 
(Jurisdiction:  New  Orleans) 
Robert  J.  Vasquez,  Manager. 
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HirD— New  Orleans  Office.  Fisk  Federa; 
Building.  1661  Canal  Street— P  O  Box 
~0286.  .New  Orleans.  Louisiana  ~!n~2-ZBB~ 
(504)589-7200. 

Okla.homa  City,  Oklahoma  Office 

Ounsdiction;  Oklahoma) 

Edwin  1.  Gardner,  Manager, 

FfUD— Oklahoma  City  Office  Murrah 
Federal  Building.  200  .\VV.  5th  Street 
Oklahoma  City,  Oklahoma  73102-3202, 
(405)  231-^181,  TDD  ^40'V  2:>v-4181. 

Region  Vll 

Kansas  City.  Missouri  Regional  Office 
(Jurisdiction  Missouri] 

William  H.  Brown,  Regional  Administrator- 
Regional  Housing  Commissioner. 

HUD— Kansas  City  Regional  Office.  Gateway 
Tower  II.  400  State  Avenue.  Kansas  City, 

KS  66101-2406.  (9131  2.36-2162,  TDD  (913) 
236-3972. 

Omaha,  Nebraska  Office 

(Jurisdiction:  Nebraska) 

Roger  M.  Massey.  Manager. 

HU^D— Omaha  Office.  Braiker/Brandeis 
Building.  210  South  16th  Street  Omaha, 
Nebraska  68102-1622,  (402)  221-3703,  TDD 
(402]  221-3703. 

Sl  Louis,  Missouri  Office 

(Jurisdiction:  Missouri) 

Kenneth  G.  Lange,  Manager. 

HUD— St  Louis  Office,  210  North  Tucker 
Boulevard,  St  Louis,  Missouri  63101-1997, 
(314)  425-1761.  TDD  (314)  425-6331. 

Des  Moines,  Iowa  Office 

(Jurisdiction:  Iowa) 

William  McNamey,  Manager. 

HUD— Des  Moines  Office,  Federal  Building, 
210  Walnut  Street  Room  259,  Des  Moines, 
Iowa  50309-2155,  (515)  284-4512,  TDD  (515) 

Region  Vlii 

Denver.  Cuiurado  Regional  Office 
(Jurisdiction:  Colorado) 

Michael  Chitwood,  Regional  Administrator- 
Regional  Housing  Commissioner. 

HUD — Denver  Regional  Office,  Executive 
Tower  Building,  1405  Curtis  Street  Denver, 
Colorado  80202-2349,  (303)  844-4513. 

Region  IX 

San  Francisco.  California  Regional  Office 
(Jurisdiction:  Cahfomia) 

Robert  De  Monte.  Regional  Administrator- 
Regional  Housing  Commissioner. 


Hi  IV^-.So"  F',sni  I'.;  0  Regional  Office,  Philip 
liurton  Federal  Building  &  U.S.  Courthouse, 
450  Golden  Gate  Avenue,  P.O.  Box  36003, 
San  Francisco,  California  94102-3446.  (415) 
556-4752.  TDD  (415)  556-8357. 

Honolulu,  Hawaii  Office 

Ounsdiction:  Hawaii) 

Cordon  Y.  Furutani,  Manager. 

HUD— Honolulu  Office.  300  Ala  Moana 
Boulevard,  room  331  a  Honolulu.  Hawaii 
gm'x}-A'>Q-     ^  I-    '.Kv  2136,  TDD  (806)  551- 

134n 

Los  Angeles,  California  Office 

Ounsdiction;  California) 

Charles  Ming,  Manager. 

HUD— Los  Angeles  Office.  1615  W.  Olympic 
Boulevard.  Los  Angeles.  California  90015- 
3801,  (213)  251-7122,  TDD  (213)  251-703a 

Sacramento,  California  Office 

Ounsdiction:  California) 

Anthony  A.  Randolph,  Manager. 

HUD— Sacramento  Office,  777  12th  Street 
suite  200,  Post  Office  Box  1978, 
Sacramento,  California  95814-1977,  (916) 
551-1351,  TDD  (916)  551-5971. 

Phoenix  Office 

Ourisdiction:  Arizona) 

Dwighf  A.  Petersoa  Manager. 

HUD— Phoenix  Office.  One  North  First 
Street  Suite  300,  Post  Office  Box  13468, 
Phoenix,  Arizona  85002-3468.  (602)  261- 
4434,  TDD  (602)  379-4461. 

Recion  X 

S<,^:i,e.  Washington  Office 

Ourisdiction:  Washington) 

Richard  Bauer,  Regional  Administrator- 
Regional  Housing  Commissioner. 

HUD— Seattle  Regional  Office,  Arcade  Plaza 
Building,  1321  Second  Avenue,  Seattle, 
Washington  98101-2056,  (206)  442-5414. 

Portland,  Oregon  Office 

Ourisdiction:  Oregon) 

Richard  C.  Brinck,  Manager. 

HUD— Portland  Office,  Cascade  Building,  520 
SW  Sixth  Avenue,  Portland.  Oregon  97204- 
1596,  (503)  221-2561.  (FTS)  423-2561. 

Anchorage,  Alaska  Office 

(Jurisdiction:  Alaska) 

Arlene  Patton.  Acting  Manager. 

HUD— Anchorage  Office,  222  W.  8th  Avenue. 

*64,  Anchorage,  Alaska  99513-7537.  (907) 

271-4170,  (FTS)  907-271-4170. 

[PR  Doc.  92-7922  Filed  4-6-92;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

;cFDA  No.,  84  04rM;  i 

Upward  Bound  Program;  Inviting 
Applications  for  the  Matn  and  Science 
Initiative  Under  the  Upward  Bound 
Program  for  Fiscal  Year  iFY's  1992 

Purpose  of  Program:  The  Upward 
Bound  Math  and  Science  Initiative 
provides  financial  assistance  to 
applicants  wishing  to  establish  math 
and  science  regional  centers.  Each 
regional  center  will  offer  an  intensified 
math  and  science  curriculum  for  a  six- 
.veek  period,  without  regard  to  34  CFR 
•'yiS. 10(b),  during  the  summers  of  1993, 
:994,  and  1995  to  students  who  are 
f  jirently  pariicipating  in  an  Upward 
Bound  project  and  to  other  students  who 
meet  the  criteria  for  participating  in 
Upward  Bound.  Students  selected  for 
this  math/science  ixutiative  must  have 
completed  the  9th  grade  by  the  time  they 
participate  in  regional  center  activities. 
The  Upward  Bound  Math  and  Science 
Initiative  supports  AMERICA  2000,  the 
President's  strategy  for  moving  the 
\'ation  toward  the  National  Education 
Goals.  The  Initiative  seeks  to  strengthen 
the  mathematics  and  science  education 
of  participating  students  and  assist  them 
to  demonstrate  competency  in 
m.athematics  and  science.  It  also  seeks 


to  encourage  students  to  pursue 
postsecondary  degrees  in  mathematics 
or  science. 

Eligible  Applicants:  The  following  are 
eligible  for  awards  under  this  program: 
Institutions  of  higher  education,  public 
and  private  agencies  and  organizations, 
and,  in  exceptional  cases,  secondary 
schools. 

Deadline  for  Transmittal  of 
Applications:  June  5, 1992. 

Deadline  for  Intergovernmental 
Review:  August  5, 1992. 

Applications  Available:  April  10. 1992. 

Available  Funds:  $14,200,000. 

Estimated  Number  of  Awards:  70-75. 

Estimated  Range  of  Awards:  $150,000- 
$200,000. 

Estimated  Average  Size  of  Awards: 
$185,000. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice,  except  as  otherwise 
provided  by  statute. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80,  82,  85,  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  645. 

The  math  and  science  regional  centers 
will  include  some  of  the  characteristics 
of  a  comprehensive  center  funded  by  the 
National  Science  Foundation  (NSF).  but 


\^ 


lot  h-i\e  the  same  scope  or  serve  as 
m.any  students  as  the  NSF  funded 
centers  The  Department,  in 
coliaboration  with  the  .\SF.  will 
disseminate  resource  materials  to 
regional  centers  that  are  similar  to  the 
reso'jPLie  m.a*enals  that  the  NSF 
disseminates  to  its  funded  centers. 

Priority:The  priority  in  the  notice  of 
final  priority  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  applies  to  this 
competition. 

For  Applications  or  Information 
Contact:  Goldia  D  Hodgdon,  Chief, 
Education  Outreach  Branch,  Division  of 
Student  Services,  US,  Department  of 
Education  (room  3060,  ROB-3),  400 
Maryland  Avenue  SW.,  Washington,  DC 
20202-5249.  Telephone  number:  (202) 
708-4804.  Deaf  and  hearing-impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  l-800-8^--«339 
(in  the  Washington.  DC  202  area  code. 
telephone  708-9300]  be'wepn  Bam  and 
7  p.m.  eastern  time. 

Program  Authority:  20  U.S.C.  lOrod.  1070d- 
la. 

Dated:  February  18, 1992. 
Carolynn  Reid- Wallace, 
Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  92-7891  Filed  4-6-92;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Upward  Bound  Math  and  Sdence 
Initiative 

agency:  Department  of  Education. 
action:  Notice  of  final  priority  for  Fiscal 

Y  e  a  r  1992. 

SUMMARY:  The  Secretary  of  Education 
announces  a  priority  for  fiscal  year  1992 
for  a  special  Math  and  Science  Initiative 
to  be  supported  under  the  Upward 
Bound  P'ogram.  This  priority  sets  aside 
Sl4.2iX.000  for  the  Secretary  to  fund 
applications  to  establish  and  operate 
regional  centers  that  will  offer  intensive 
mathematics  and  science  instruction  for 
six- week  periods  during  the  summers  of 
1993  1994  and  1995.  The  Upward  Bound 
Ma-.h  and  Science  Initiative  supports 
AMERICA  2000.  the  President's  strategy 
for  movmg  the  Nation  toward  the 
National  Education  Goals.  The  Initiative 
seeks  to  strengthen  the  mathematics  and 
science  education  of  participating 
students  and  assist  them  to  demonstrate 
competency  in  mathematics  and 
science.  It  also  seeks  to  encourage 
students  to  pursue  postsecondary 
degrees  in  mathematics  or  science. 
EFFECTIVE  DATE;  This  priority  takes 
effect  e:\T.p:  45  days  after  publication  in 
the  Federal  Register,  or  later  if  the 
Congrtss  takes  certain  adjournments.  If 
you  want  to  now  the  effective  date  of 
this  priority,  call  or  write  the 
Department  of  Education  contact 
person 

FOR  FURTHER  INFORMATION  CONTACT: 
Coldia  Hodgdon.  Division  of  Student 
Services.  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW..  (room  3060 
ROB-3).  Washington.  DC  20202-5249. 
Telephone  (202)  708-4804.  Deaf  and 
hearing-impaired  indi\'iduals  may  call  1- 
800-877-8339  (in  the  Washington.  DC, 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  eastern  time. 
SUPPLEMENTARY  INFORMATION:  The 
Upward  Bound  Program  is  designed  to 
generate  the  skills  and  motivation 
necessary  for  success  in  education 
beyond  high  school  among  low-income 
and  potential  first-generation  college 
students  who  are  enrolled  in  high  school 
or  who  are  veterans  seeking  to  prepare 
themselves  for  entry  into  postsecondary 
programs. 

The  Secretary  has  decided  to  set  aside 
Sl4. 200.000  of  Upward  Bound  Program 
funds  in  fiscal  year  1992  for  a  special 
Math  and  Science  Initiative  and  to 
establish  an  absolute  priority  in  the 
competition  for  funding  under  the 
initiative.  A  funded  regional  center 
under  this  initiative  will  provide 
intensive  math  and  science  instruction 
to  students  who  are  eligible  program 


participants  under  the  Upward  Bound 
Program.  The  instruction  will  be 
provided  during  a  six-week  period 
during  the  course  of  the  summer.  The 
regional  center  is  expected  to  pay  the 
round-trip  costs  of  the  students 
participating  in  the  summer  program. 
Each  center  will  establish  cooperative 
working  relationships  with  other  math 
and  science  projects  serving  the  same 
geographic  area. 

On  August  7. 1991.  the  Secretary 
published  a  notice  of  proposed  priority 
in  the  Federal  Register  (56  FR  37620). 

Note:  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 
applications  under  this  competition  is 
published  in  a  separate  notice  in  this  issue  of 
the  Federal  Register. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  for  public  comment  in  the 
notice  of  proposed  priority,  seven 
parties  submitted  comments.  An 
analysis  of  the  comments  and  of  the 
chariges  in  the  priority  since  publication 
of  the  notice  of  proposed  priority 
follows.  Technical  and  other  minor 
changes — and  suggested  changes  the 
Secretary  legally  is  not  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Comments:  Three  commenters 
recommended  that  current  grantees 
under  the  Upward  Bound  Program  be 
given  first  priority  under  this  initiative 
to  receive  additional  math  and  science 
funds  to  upgrade  or  add  math  and 
science  components  to  existing  projects. 

Discussion:  The  purpose  of  the  Math 
and  Science  Initiative  is  to  fund  regional 
centers  that  will  provide  intensive  math 
and  science  instruction  during  the 
summer.  The  purpose  of  the  initiative  is 
not  to  include  or  strengthen  a  math  or 
science  component  in  an  existing 
Upward  Bound  project 

Changes:  None. 

Comments:  One  commenter 
recommended  that  the  regional  centers 
be  funded  for  periods  longer  than  12 
months  to  yield  maximum  benefits. 

Discussion:  The  Secretary  agrees  with 
this  comment  and  will  make  awards  to 
regional  centers  for  a  three-year  period 
under  this  priority,  subject  to  the 
availability  of  funds  and  the  regulatory 
criteria  that  apply  to  continuation 
awards.  (See  34  CFR  75.253.) 

Changes:  Applications  will  be 
accepted  for  projects  for  a  three-year 
duration. 

Comments:  One  commenter 
recommended  that  priority  be  given  to 
those  projects  that  establish  cooperative 
relationships  with  other  Federal  and 
non-Federal  math  and  science  teaching 
and  learning  activities  and  that 


applicants  not  be  required  to  establish 
those  relationships  with  projects  or 
groups  that  may  not  be  willing  or  able  to 
cooperate. 

Discussion:  All  funded  projects  will 
be  required  to  establish  a  cooperative 
relationship  with  other  Federal  and  non- 
Federal  math  and  science  projects  in 
their  areas.  The  Math  and  Science 
Regional  Centers  miust  work 
cooperatively  with  these  projects  in 
addressing  this  national  initiative. 

Changes:  None 

Comments:  One  commenter 
recommended  that  students  should  be 
required  to  have  at  least  a  2.5  grade- 
point  average  on  a  4.0  point  scale  in 
math  and  science  and  have  completed 
the  ninth  grade. 

Discussion:  The  Secretary  agrees  that 
students  should  have  completed  the 
ninth  grade  to  participate  in  one  of  the 
regional  centers.  By  the  end  of  the  ninth 
grade,  students  have  completed  their 
first  secondary-level  science  and  math 
courses,  and,  therefore,  are  better 
prepared  to  participate  in  an  intensive 
math  and  science  project. 

On  the  other  hand,  the  Secretary 
believes  that  a  minimum  grade-point 
average  may  not  be  the  best  predictor  of 
a  student's  interest  or  ability  to  achieve 
competency  in  a  mathematics  or  science 
course  of  study.  Further,  grade-point 
averages  vary  widely  among  school 
systems,  when  they  are  used  at  all.  and. 
therefore,  are  not  the  most  objective 
means  of  identifying  disadvantaged 
students  with  the  potential  to  excel  in 
math  or  science.  There  are  other  and 
equally  appropriate  indicators  such  as 
level  of  accomplishments  as  a 
participant  in  a  regular  Upward  Bound 
project,  interest  in  reading  in  the  subject 
areas,  extracurricular  math  and  science 
activities,  and  evidence  of  a  strong 
motivation  to  achieve  in  a  focused 
environment. 

Changes:  Students  must  have 
completed  the  ninth  grade  to  participate 
in  a  regional  center  project. 

Comments:  One  commenter 
recommended  that  regional  centers  also 
serve  Upw^ard  Bound  bridge  students  by 
placing  them  in  research  and  work  sites 
under  the  guidance  of  trained  math  and 
science  professionals.  (An  Upward 
Bound  bridge  student  is  an  Upward 
Bound  participant  who  has  graduated 
from  secondary  school  and  intends  to 
enroll  at  a  postsecondary'  institution  in 
the  upcoming  fall  semester.)  The 
commenter  also  recommended  that  the 
Centers  pay  tuition,  room  and  board. 
and  stipends  for  these  participants. 

Discussion:  Only  bridge  students  who 
have  participated  in  a  regional  center 
project  may  be  served.  While  the 
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secretary  agrees  that  bridge  students 
might  benefit  from  on-site  research 
training  opportunities,  the  Secretary 
believes  that  the  primary  focus  of  the 
regional  centers  is  providing  intensive 
mathematics  and  science  instruction  to 
eligible  students  rather  than  research 
training.  Therefore,  centers  must  provide 
that  instruction  to  any  bndge  student 
served  rather  than  simply  placing  them 
in  a  research  or  laboratory  work  site. 
There  are  other  Federal  programs  that 
provide  students  who  already  have 
demonstrated  competency  in 
mathematics  and  science  with  the 
opportunity  to  participate  m  research 
internships, 

A  regional  center  serving  bridge 
students  may  pay  any  costs  cited  as 
allowable  costs  for  bridge  students  by 
the  Upward  Bound  Program  regulations 
in  34  CFR  645.40. 

Changes:  None. 

Comments:  One  commenter 
recom.mended  that  local  school  districts 
be  allowed  to  submit  proposals  under 
this  competition. 

Discussion:  Local  school  districts 
qualify  as  public  agencies  and, 
therefore,  under  34  CFR  645.2  of  the 
Upward  Bound  Program  regulations  are 
eligible  to  apply  for  grants  under  this 
initiative. 

Changes:  None. 

Comments:  Two  commenters  stated 
that  the  projects  sending  students  will 
have  difficulty  carr>-ing  out  the  follow- 
up  activities  they  will  be  required  to 
conduct  in  cooperation  with  the  regional 
centers.  (Projects  sending  students  are 
the  regular  Upward  Bound  projects  that 
nominate  their  students  to  participate  in 
the  regional  centers  and  will  work  with 
the  regional  centers  to  provide  follow-up 
activities  for  their  center  participants 
during  the  academic  year )  Concerns 
raised  included:  (1)  The  lack  of 
comparable  or  state-of-the-art 
equipment  of  projects  sending  students, 
(2]  the  limited  facilities  and  resources  of 
some  projects  sending  students;  (3)  the 
substantial  cost  of  transporting  students 
back  to  the  regional  centers  for 
participation  in  follow-up  activities;  and 
(4)  grant  cycles  that  are  not  conducive  to 
providing  adequate  follow-up  activities 
once  the  students  leave  the  regional 
centers. 

Discussion:  The  commenter 
misconstrued  the  nature  of  the  follow-up 
activities  the  regional  centers  will  be 
expected  to  arrange.  The  Secretary 
expects  the  projects  sending  students  to 
work  cooperatively  with  the  regional 
centers  in  arranging  for  appropriate 
follow-up  activities.  These  are  to  take 
place  at  the  sites  of  the  projects  sending 


students  to  reinforce  the  activities  the 
centers  provided  during  the  summer. 
Examples  of  appropnate  follow-up 
activities  include,  but  are  not  limited  to, 
assigning  a  mentor  to  each  student; 
ensuring  the  students  enroll  in  science 
and  math  courses  during  the  school 
year  requiring  the  students  to 
participate  in  science  fairs  or 
independent  study:  and  arranging  for  the 
F'udents  to  serve  as  laboratory 
assistants.  The  Secretary  does  not 
expect  each  project  sending  students  to 
be  able  to  duplicate  the  equipment, 
facilities,  and  resources  of  the  regional 
centers.  As  the  follow-up  activities  will 
occur  at  the  projects  sending  students, 
rather  than  at  the  regional  centers,  the 
projects  should  not  incur  substantial 
costs  for  transporting  students. 

To  the  extent  possible,  the  Secretary 
will  make  awards  that  start  early  in  the 
calendar  year.  This  will  allow  sufficient 
time  for  the  regional  centers  to  plan,  hire 
staff,  and  recruit  participants  prior  to 
the  six-week  summer  session.  It  also 
will  allow  them  to  coordinate  the 
follow-up  activities  to  be  conducted 
during  the  fall  semester  of  the  academic 
year  with  the  projects  that  send 
students. 

Changes:  The  regional  centers  are  to 
work  with  the  projects  sending  students 
to  ensure  that  the  students  participate  in 
follow-up  activities  that  will  reinforce 
the  activities  the  centers  provided. 

Comments:  Two  commenters  stated 
that  requiring  a  regional  center  to  serve 
ti  multi-state  geographic  area,  for 
example,  one  of  the  Department's  10 
regions,  places  an  undue  burden  on 
grantees  ^nd  may  be  .mpractical  in 
some  instances.  They  recommended  that 
an  applicant  be  allowed  to  define  and 
justify  its  target  area. 

Djscussion:  Individual  grantees  will 
not  be  required  to  serve  an  entire  region, 
and,  therefore,  the  comment  is  in 
agreement  with  the  Secretary's  intent. 
The  Secretary  will  consider  the 
applicant's  definition  and  justification 
for  the  regional  area  it  proposes  to 
serve.  To  the  extent  possible,  the 
Secretary  also  will  provide  for  an 
equitable  geographic  distribution  of 
regional  centers  throughout  the  United 
States- 

Chcnges:  None. 

Priority 

Under  34  CFR  75  105|c)(3],  the 
Secretary  gives  an  absolute  preference 
to  applications  for  grants  under  a 
special  Math  and  Science  Initiative  that 
meet  the  following  priority.  The 
Secretary  funds  under  this  competition 


only  applications  that  meet  this  absolute 
priority. 

Under  this  priority,  the  Secretary  will 
make  awards  for  a  three-year  period  to 
establish  and  operate  regional  centers. 
Funding  after  the  first  budget  period  is 
subject  to  the  criteria  in  34  CFR  75.253. 
These  regional  centers  shall,  for  six 
weeks  during  the  summers  of  1993, 1994, 
and  1995.  provide  intensive  math  and 
science  instruction  to  students  who  have 
completed  the  ninth  grade.  The  regional 
centers  shall  arrange  foliow-up  activities 
for  the  participants  to  reinforce  the 
instruction  the  students  received  during 
their  summer  program.  Notwithstanding 
34  CFR  645.10{b).  regional  centers  will 
not  have  to  provide  an  academic  year 
component.  The  regional  centers  also 
shall  encourage  participants  to  major  in 
science  and  math  in  college  and  pursue 
careers  in  science  and  math  following 
college. 

Regional  centers  shall  establish 
cooperative  relationships  with  other 
federally  and  non-federally  funded 
programs  in  their  areas  that  teach 
science  and  mathematics,  such  as  the 
Eisenhower  Mathematics  and  Science 
Education  and  National  Science 
Foundation  programs,  and  with 
laboratories  and  science  facilities 
participating  in  the  Federal 
Government's  initiative  to  improve 
elementary  and  secondary-school 
science  training.  Cooperative 
relationships  may  be  used,  for  example, 
to  recruit  project  participants,  share 
teaching  strategies  and  approaches, 
provide  enrichment  activities,  share 
facuJty,  and  evaluate  project  activities. 

Intergovernmental  Review:  This 
program  is  subject  to  the  requirements 
of  Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79.  The 
objective  of  the  Executive  order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  processes  developed  by  State 
and  local  governments  for  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Applicable  Program  Regulations:  34 
CFR  part  645. 

rVopam  ^uIho^t>    20U.S.Cl070d-la. 

r);i!(,'fi   !.,r;.„r>  :^..  :992. 
Lamar  Alexander, 
Secretary  of  Education. 
(Catalog  of  Federal  Domestic  Assistance 
Nuint>er  M.047 — Upward  Bound  Program' 
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OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2633 
R4N  32O9-A.A07 

Executive  Agency  Ethics  Training 
Programs 

AOENCY.  Office  of  Government  Ethics. 
action:  Final  rule. 

summary:  The  Office  of  Government 
Ethics  (OGE)  is  issuing  a  nnal  rule 
establishing  new  subpart  G  of  5  CFR 
p-irt  2638.  This  subpart  requires 
executive  branch  departments  and 
agencies  to  maintain  a  program  of  ethics 
training  designed  to  ensure  that  all  of 
their  employees  are  aware  of  the 
Federal  conflict  of  interest  statutes  and 
the  principles  of  ethical  conduct.  The 
Office  of  Government  Ethics  is  issuing 
this  new  regulation  to  ensure  uniformity 
of  executive  branch  agency  ethics 
training  programs.  This  regulation  will 
require  agencies  to  provide  an  initial 
ethics  orientation  for  all  employees,  as 
well  as  to  provide  annual  ethics  training 
for  employees  occupying  certain 
sensitive  positions. 
EFT€CT(Ve  date:  M^V  7   1992 
FOR  FURTHER  INFORMATION  CONTACT; 
Dr  Stuart  Oilman  or  John  C.  Condray, 
Office  of  Government  Ethics,  telephone 
(202/FTSl  523-5757,  FAX  (202/FTS)  523- 
6325 

SUPPLEMENTARY  INFORMATION: 


A^  Summan,  of  Corp.rr.rT!! 
Rule  Changes  Adopted 


f'ters  and 


!n  accordrfTKe  wrth  Section  301  of 
Execntiw  Ordw  12&74  of  April  12. 1989 
(as  amended  by  Executive  Order  12731 
of  October  17,  1990).  and  consistent  with 
its  authonty  urwier  the  Ethics  in 
Government  Act  (as  amended),  the 
Office  of  Government  Ethics  first 
published  this  subpart  as  a  proposed 
rule  on  September  18. 1990  at  55  FR 
38335-38337,  and  invited  interested 
persons  to  file  comments  on  or  before 
November  17,  1990.  The  Office  of 
Government  Ethics  received  comments 
from  30  executive  branch  departments 
and  agencies,  an  organization  of  small 
agencies,  a  labor  union  representing 
P  ederal  employees,  and  a  private 
organization. 

After  a  careful  review  of  the  33  sets  of 
comments  received,  this  final  rule 
retains  the  basic  structure  of  the 
proposed  rule.  Executive  agencies  will 
be  required  to  provide  all  incoming 
ptnployees  with  an  initial  ethics 
onentation.  Certain  employees  must 
receive  annual  ethics  training  beginning 
m  calendar  year  (CY)  1993.  Each 
p^ecutive  branch  agency  must  file  a 
i 


written  plan  for  it»  annual  ethics 
training  by  August  31  of  every  year,  with 
the  first  pian  (covering  CY  1993J  to  be 
filed  in  1992.  The  final  rule  contains 
modifications  made  in  response  to  a 
number  of  comments,  including  a 
deferral  of  the  requirement  to  begin 
initial  ethics  orientation  until  |amiary  2, 
1993.  It  is  expected  that  before  that  date 
the  new  executive  branch  standards  of 
ethical  conduct  regulations  (to  be  inaed 
under  section  201(a)  of  Executive  Order 
12674  for  codification  at  part  2635  of  this 
Chapter)  will  be  published  by  OGE  as  a 
final  rule.  If  more  time  is  needed  for  the 
publication  of  the  final  ethical 
standards,  OGE  will  amend  section 
2638.703  of  this  rule  to  further  drfer  the 
requirement  for  ethics  orientation  so 
that  this  requirement  will  become 
effective  after  the  ethical  standards  are 
published. 

The  minimum  official  dofy  time 
requirement  for  both  the  initial  ethics 
orientation  and  the  annual  ethics 
training  has  been  reduced  from  90 
minutes  to  one  hour.  The  final  regulation 
also  gives  agencies  greater  flexibrlity  in 
providing  annual  training  to  special 
Government  employees  and  to  officers 
of  the  unifonned  services  who  serve  on 
active  duty  for  30  or  fewer  consecutive 
dajrs.  It  adds  a  definition  of  the  term 
"qualified  individual"  for  training,  and 
drops  the  acknowledgement 
requirement  for  ethics  orientation 
contained  in  the  proposed  rule.  Other 
minor  changes  have  been  made  to 
clarify  the  requirements  of  the 
regulation.  A  section  by  section  review 
of  the  significant  comments  subraitted 
and  the  changes  made  to  the  regnlation 
is  provided  below. 

;.  Section  2638  701     General 

One  commenter  recommended  that 
OGE's  authority  to  order  corrective 
action  by  an  executive  agency  for  failure 
to  comply  with  the  training  requirements 
be  stated  in  the  regulation.  Because 
subpart  D  of  part  2638  already  alerts 
agencies  to  the  possible  consequences 
of  failure  to  meet  the  training 
requirements,  this  suggestion  was  imt 
adopted.  One  agency  suggested  th<i»  th«- 
regulation  be  revised  to  state  that 
training  must  be  made  accessible  to 
individuals  with  disabilities,  in 
accordance  with  29  U.S.C.  794(a)  and  29 
CFR  1613.704.  Because  agencies  are 
already  required  by  statute  and 
regulation  to  provide  such  access, 
explicit  inclusion  of  this  requirenMTrt  in 
the  regulation  would  be  redundant  The 
Department  of  Defense  requested  that 
the  coverage  of  active  duty  members  of 
the  military  be  clearly  stated  in  the  fir.ai 
regulation.  Because  the  definition  of  the 
term  "employee"  in  Executive  Order 


12674  diies  no!  include  enlisted  members 
of  the  uniformed  services.  §  2638.701 
«v«»  revi.sed  to  indicate  that  the  term 
employee."  as  used  m  the  regulation. 
tnciuiies  officers  of  the  uniformed 
sfn.li  ''s  The  co%erdge  of  special 
Covernmer.t  employees  has  hIso  been 
noted  in  §  2638.701  of  the  find!  rule. 

:•  Section  2638.702    Responsibilities  of 
the  Des.'gnated  Agency  Ethics  Official: 
Rp^rew  by  the  Office  of  Government 

Four  commenters  indicated  that  there 
'.va.*  some  confusion  over  the  term 
"qurtlified  individual"  as  used  in 
I  :6.}8.704(d)  of  the  proposed  rule.  A 
defir.ition  of  the  term  "qualified 
individual"  was  placed  into  the  final 
rf>«ulation  at  §  2638.702(a)(2)  of  this 
subpart  to  make  it  clear  that  a  qualified 
individual  is  a  person  with  sufficient 
kno^vledge  of  the  executive  branch 
ethics  program  to  respond  to  routine 
employee  questions  likely  to  be  raised 
during  annual  training.  This  definition 
also  makes  it  clear  that  the  designated 
agency  ethics  official  (DAEOl  is 
responsible  for  determining  whether  an 
individual  is  so  qualified. 

Seven  commenters  addressed  the 
proposed  requirem.ent  at  §  2638.702(a)(3) 
that  each  DAEO  provide  OGE  by 
Attest  31  of  each  year  with  a  written 
plan  for  annual  ethics  training  for  the 
following  calendar  year.  One  suggested 
that  thts  requirement  would  be 
redundant  because  the  annual  ethics 
p;  igr.im  questionnaire  that  OGE  obtains 
from  executive  agencies  collects  similar 
information.  Three  of  the  commenters 
obfected  to  the  requirement  that  the 
wntten  plan  include  an  estimate  of  the 
number  of  training  classes  to  be 
provided  and  an  estimate  of  the  average 
class  size.  These  commenters  felt  that. 
because  the  availability  of  facilities  is 
subject  to  change,  these  estimates  would 
serve  no  purpose  The  final  rule  retains 
the  requirement  for  submission  of  a 
written  training  plan.  The  Office  of 
Government  Ethics  feels  that  there  is  a 
benefit  in  requir:ng  agencies  to  prepare 
ethics  training  plans  in  advance.  Many 
agencies  already  engage  in  planning 
which  enables  them  to  assess  their 
needs  for  the  coming  year  and  to  reserve 
use  of  facilities.  Submission  of  agency 
pians  assists  OGE  in  meeting  its 
oversight  responsibilities.  It  provides 
OGE  with  the  means  to  ensure  initially 
that  agency  plans  will  meet  the 
requirements  of  the  regulation;  it  also 
provides  a  template  to  use  in  auditing  an 
agency's  ethics  program.  The  Office  of 
Grwerament  Ethics  recognizes  that 
circumslances  m.ay  force  some 
alterations  in  the  actual  execution  of  the 
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training  plan.  Thus,  a  good  faith  failure 

to  meet  a  projection  stated  in  a  written 
plan  will  not.  itself,  provide  a  basis  for 
criticism  of  an  agency's  training 
program.  While  OGE  has  retained  the 
basic  requirement  for  submission  of  a 
written  plan  for  annual  ethics  training 
for  the  succeeding  calendar  year,  we 
have  revised  §  2638.r02(a)i3)  to  specify 
that  the  first  such  plan  shall  be  filed  by 
August  31,  1992.  This  is  a  conforming 
change  necessitated  by  the  revision  to 
5  2638.704(a)  which,  as  discussed  below, 
will  require  annual  ethics  training 
beginning  in  1993. 

The  other  three  comments  concerning 
the  submission  of  a  training  plan  were 
comparatively  minor.  One  commenter 
felt  that  the  proposed  rule  was  unclear 
as  to  whether  the  first  plan  was  due  in 
the  fiscal  or  calendar  year  in  which  the 
initial  ethics  orientation  is  first  required. 
Because  the  timing  of  the  written  plan 
for  annual  ethics  training  is  no  longer 
tied  to  the  timing  of  the  initial  ethics 
orientation,  this  concern  is  moot. 
Another  commenter  felt  that  requiring 
the  plan  to  be  submitted  each  year  in 
August  was  inadvisable  because  of  the 
number  of  employees  who  take 
vacations  at  that  time  of  year.  While 
recognizing  that  the  date  may  pose  some 
minor  inconvenience.  OGE  has  retained 
the  requirement  for  submission  of  the 
plan  each  August  to  allow  OGE 
adequate  time  to  communicate  any 
deficiencies  in  the  plan  to  the  agency 
and  still  permit  the  agency  to  adjust  the 
plan  before  the  start  of  the  next 
calendar  year.  The  final  commenter  on 
this  issue  stated  that  the  rule  as 
proposed  seemed  to  limit  the  type  of 
training  to  be  provided  to  "classes"  by 
requiring  an  estimate  of  the  number  of 
classes  to  be  provided.  This  language, 
which  has  not  been  changed,  is  not 
intended  to  limit  the  format  for  annual 
ethics  training.  Insofar  as  the 
requirements  set  forth  m  §  2638.704  of 
this  subpart  are  met,  training  may  be 
provided  other  than  in  a  traditional 
classroom  setting,  as  through  individual 
use  of  video  recordings  or  interactive 
computer  programs. 

The  final  rule  also  adds  a  requirement 
HI  §  2638.702(a)(3){iii)  of  this  subpart  to 
provide  OGE  with  an  estimate  of  the 
number  of  special  Government 
employees  and  certain  officers  of  the 
uniformed  services  for  whom  annual 
ethics  training  will  be  provided  in 
accordance  with  new  paragraphs  (d)(2) 
(ii)  and  (iii)  of  §  2638,704  of  this  subpart 
This  change  was  made  to  reflect  the 
clianges  made  in  §  2638.704(d)(2). 


3.  Section  2638.703    Initial  Agency 
Ethics  Orientation 

All  of  the  comments  OGE  received 
concerning  the  initial  agency  ethics 
orientation  section  of  the  proposed 
regulation  favored  the  concept  but 
suggested  various  changes  in  the 
requirements.  The  proposed  regulation 
would  have  required  each  executive 
agency  employee  to  be  provided  by  his 
or  her  agency  with  a  copy  of  subparts  A, 
B.  and  C  of  5  CFR  part  735,  or  of  part 
2635  of  this  chapter  and  any 
supplements  thereto  once  that  part  2635 
supersedes  the  specified  subparts  of 
part  735,  Four  commenters  believed  that 
requiring  distribution  of  portions  of  part 
735  that  are  soon  to  be  superseded 
would  not  be  a  productive  use  of  agency 
resources.  Five  commenters  indicated 
that  they  felt  that  the  proposed 
requirement  that  the  initial  ethics 
orientation  take  place  within  60  days  of 
the  effective  date  of  this  regulation 
would  allow  insufficient  time  for 
agencies  to  prepare  and  distribute  the 
required  materials  to  all  employees, 
particularly  for  agencies  with  many 
employees  serving  overseas.  In  response 
to  these  comments,  OGE  has  dropped 
the  requirement  that  employees  be 
provided  with  a  copy  of  subparts  A.  B, 
and  C  of  5  CFR  part  735.  We  have  also 
amended  §  2638.703(a)  of  this  subpart  to 
require  initial  ethics  orientation  on  or 
before  January  2.  1993,  which  is  after  the 
expected  publication  dale  of  the  new 
standards  of  ethical  conduct  as  a  final 
rule  at  5  CFR  part  2635.  New  employees 
who  enter  on  duty  with  their  agencies 
on  or  after  May  7, 1992,  are  to  be 
provided  ethics  orientation  within  90 
days  of  their  entrance  on  duty,  or  on  or 
before  January  2.  1993,  whichever  is 
later. 

The  proposed  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  were  published  by  OGE  for 
comment  on  July  23,  1991.  .56  FR  33778- 
3:iai5  fjuly  23,  1991).  When  that 
rcguldtion  becomes  a  final  rule,  it  will 
replace  subparts  A,  B,  and  C  of  5  CFR 
part  735  (except  for  5  CFR  735.106)  and 
the  ayency  regulations  promulgated 
thereunder  However,  until  the  new 
ethical  standards  are  published  as  a 
final  rule,  a  final  regulation  such  as  ihis 
training  regulation  cannot  cross- 
reference  them  under  the  procedures  of 
the  Office  of  the  Federal  Register.  The 
Office  of  Government  Ethics  decided  to 
publish  this  regulation  in  final  before  the 
new  ethical  standards  are  published  as 
a  final  rule  in  order  to  allow  agencies  as 
much  time  as  possible  to  plan  their 
training  programs.  When  the  new  ethical 
standards  are  published  in  the  Federal 
Register  as  a  final  rule.  OGE  will  amend 


§  2638.703  (a)  and  (b)  of  this  rule  to 
include  the  new  standards  among  the 
orientation  materials  that  must  be  made 
available  to  all  executive  branch 
employees.  At  that  time,  §  2638.704(c)  of 
this  rule  will  also  be  amended  to  include 
the  new  standards  as  part  of  the 
minimum  requirements  for  annual  ethics 
training.  The  new  standards  will  be 
critical  to  ethics  orientation  and 
training.  Because  the  new  standards  of 
ethical  conduct  will  be  such  a  major 
focus  of  the  initial  ethics  orientation, 
agencies  should  not  implement  ethics 
orientation  until  after  the  new  standards 
are  published  as  a  final  rule  and  this 
training  regulation  is  amended  so  that 
the  new  standards  can  be  included 
among  the  ethics  materials  distributed. 

Three  of  those  commenting  pointed 
out  that  their  agencies  had  already 
established  an  ethics  training  program 
for  all  incoming  employees.  These 
commenters  felt  that  the  regulation 
should  be  changed  to  exempt  those 
agencies  that  already  provided  such 
training.  Because  §  2638.703(a)  has  been 
amended  so  that  the  initial  ethics 
orientation  will  not  be  required  until 
after  the  new  standards  of  ethical 
conduct  regulation  has  been  published 
as  a  final  rule,  and  because  section 
301  (b)  of  Executive  Order  12674  requires 
agencies  to  ensure  that  all  employees 
review  the  Executive  order  and  the  new 
standards  of  conduct  regulation,  OGE 
did  not  adopt  this  particular 
recommendation. 

Two  commenters  felt  that  the 
proposed  requirement  for  distribution  of 
written  materials  as  the  means  to 
accomplish  the  initial  agency  ethics 
orientation  was  not  the  best  way  to 
ensure  employee  understanding  of  the 
standards  of  ethical  conduct.  Both 
suggested  that  initial  orientation  be 
provided  verbally.  The  Office  of 
Government  Ethics  agrees  that  a  course 
or  some  kind  of  verbal  or  interactive 
training  may  be  preferable  to  merely 
distributing  written  materials,  and 
encourages  agencies  to  develop  such 
training  for  their  new  employees 
whenever  feasible.  In  light  of  limited 
agency  resources,  however,  OGE 
believes  that  requiring  initial  ethics 
orientation  to  be  presented  verbally 
would  not  be  realistic.  In  a  similar  vein, 
one  commenter  requested  that  the 
regulation  be  amended  to  extend  the 
time  requirement  for  the  initial 
orientation  for  new  employees  from  60 
to  90  days  after  entrance  on  duty  with 
the  Government  to  allow  agencies  to 
conduct  training  classes  on  a  quarterly 
basis.  While  OGE  does  not  consider  that 
the  proposed  requirement  for 
distribution  of  materials  within  60  days 
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from  the  date  an  employee  enters  on 
duty  would  have  been  burdensome,  the 
suggestion  was  adopted  to  encourage 
agencies  that  wish  to  provide  training 
courses. 

Nine  commenfers  felt  that  the  initial 
ethics  orientation  would  be  more 
effective  if  agencies  were  allowed  to 
substitute  a  "plain  language"  pamphlet 
or  similar  documents  for  the  materials 
required  under  §  2638.703(a)  of  this 
subpart.  Many  of  these  commenters 
cited  the  OGE  publication  "How  to  Keep 
Out  of  Trouble"  as  a  model  of  what  such 
a  document  would  look  like.  The 
requirement  stated  in  the  proposed  rule 
has  been  retained  to  comply  with 
section  301(b)  of  Executive  Order  12674, 
which  contains  a  specific  requirement 
for  agencies  to  ensure  review  by  all 
employees  of  the  Executive  order  and 
any  regulations  promulgated  thereunder. 
This  does  not  preclude  agencies  from 
developing  supplementary  materials, 
including  synopses,  to  assist  employees 
in  relating  the  standards  to  agency- 
specific  situations.  The  Office  of 
Government  Ethics  is  currently 
preparing  a  successor  to  "How  to  Keep 
Out  of  Trouble  ■  that  may  prove  useful 
for  providing  employees  with  a  general 
overview  of  ethical  standards.  However, 
review  of  supplementary  materials  will 
not  of  itself  meet  the  requirement  for 
employees"  review  of  the  Executive 
order  and  regulations  issued  thereunder. 
A  new  §  2638.703(c)  has  been  added  to 
the  final  rule  to  clarify  that,  if  the 
material  is  provided  to  the  employee  for 
the  required  amount  of  official  duty  time 
for  the  purpose  of  review,  agencies  may 
satisfy  the  requirement  to  provide  the 
material  specified  in  §  2638.703(a)(1)  by 
retaining  copies  of  those  documents  in 
the  employees  immediate  office  for  use 
by  several  employees. 

The  proposed  regulation  would  have 
required  agencies  to  provide  one  and 
one  half  hours  of  official  duty  time  for 
each  employee  to  review  the  written 
materials  distributed,  with  a  provision 
for  reducing  the  90  minute  period  by  the 
time  an  employee  spends  in  an  initial 
training  course  provided  by  the  agency. 
Ten  commenters  suggested  that  90 
minutes  is  too  long.  Most  of  these 
commenters  felt  that  the  time 
requirement  should  be  reduced  to  either 
45  mintues  or  an  hour  the  rest  felt  that 
the  requirement  should  be  deleted 
entirely  to  allow  the  DAEO  full 
flexibility  in  administering  the 
regulation.  The  Office  of  Personnel 
Management  suggested  that,  for  ease  of 
administration,  the  time  requirement  be 
rounded  off  to  one  hour.  After  careful 
consideration.  OGE  has  reduced  the 
minimum  official  duty  time  requirement 


for  initial  ethics  orientation  to  one  hour 
to  provide  agencies  with  more  flexibility 
in  their  administration  of  the  initial 
orientation.  The  Office  of  Government 
Ethics  believes  that  retaining  a  minimum 
time  requirement  will  best  ensure  that 
each  executive  branch  employee 
receives  sufficient  time  on  the  job  to 
become  familiar  with  the  ethics 
materials.  It  should  be  emphasized  that 
this  time  requirement  is  a  minimum 
figure;  agencies  are  encouraged  to 
provide  additional  training  beyond  the 
one  hour  minimum. 

One  who  commented  on  the  time 
requirement  suggested  that  agencies  be 
allowed  to  adjust  the  time  provided  for 
the  review  of  materials  by  the  amount  of 
time  an  employee  spends  in  initial 
orientation  training  provided  by  OGE  or 
the  White  House  Office  as  well  as  by 
the  agency.  This  recommendation  has 
been  adopted  in  the  final  regulation  in 
§  2638.703(a)(3)  of  this  subpart. 

The  proposed  rule  would  have 
required  each  employee,  after  receiving 
initial  ethics  orientation,  to  provide  a 
written  acknowledgement  that  he  or  she 
had  received  the  materials  and  had  been 
provided  the  required  amount  of  duty 
time  to  review  them.  As  an  alternative, 
an  agency  official  could  have  certified 
that  the  materials  and  the  appropriate 
amount  of  time  had  been  provided  to  the 
employee.  These  acknowledgements 
and  certifications  would  then  have 
become  part  of  the  employee's  Official 
Personnel  Folder.  Ten  commenters 
addressed  this  proposed  requirement. 
Three  recommended  various  steps  to 
improve  the  proposed  system  or  ease 
the  burden  on  the  agencies;  seven 
advocated  that  the  final  rule  delete  this 
requirement  entirely.  The  seven 
commenters  who  recommended  deletion 
all  stated  that  the  acquisition,  tracking 
and  oversight  of  the  resulting 
acknowledgements  and  certifications 
would  be  administratively  burdensome 
and  would  add  little  to  the  employees' 
understanding  of  the  materials  provided. 
In  addition,  many  of  these  commenters 
stated  that  the  proposed  requirement 
could  actually  be  counterproductive  by 
misplacing  the  emphasis  of  the 
orientation  and  focusing  scarce  agency 
resources  upon  fulfilling  a  paperwork 
requirement  rather  than  upon  training 
agency  employees  on  the  rules  and 
regulations  governing  their  conduct. 
These  commenters  felt  that  such  an 
emphasis  trivialized  the  ethics  program. 
Based  on  these  comments,  OGE  has 
deleted  the  proposed 
acknowledgement/certification 
requirement.  Nevertheless,  OGE  expects 
agencies  to  adopt  appropriate  means  to 


ensure  that  each  employee  receives  the 
required  orientation. 

Section  2638. 704    Annual  Agency  Ethics 
Training 

Twenty-five  of  the  commenters 
addressed  the  annual  ethics  training 
requirement  contained  in  the  proposed 
regulation.  Only  two  of  these 
commenters  questioned  the  basic 
requirement  for  annual  training;  the 
remainder  addressed  individual  aspects 
of  the  annual  ethics  training 
requirement.  As  for  the  two  comments 
questioning  the  need  for  annual  ethics 
training,  we  note  that  section  301(c)  of 
Executive  Order  12674  requires 
executive  agencies  to  coordinate  with 
OGE  in  developing  annual  agency  ethics 
training  plans,  and  further  states  that 
such  training  shall  include  mandatory 
annual  briefings  for  certain  covered 
employees.  Furthermore,  the  language  of 
the  rule  in  §  2638.704(b)  of  this  subpart, 
concerning  who  is  a  covered  employee, 
is  derived  almost  word  for  word  from 
Executive  Order  12674.  For  the  reasons 
noted  above  with  respect  to  the  future 
standards  of  ethical  conduct  regulations, 
OGE  has  dropped,  for  the  time  being,  the 
reference  in  §  2638.704(b)(4)  of  this  rule 
to  OGE's  future  executive  branch 
confidential  financial  disclosure 
regulation  (the  current  system  under  5 
CFR  part  735,  subpart  D,  is  still 
referenced).  Once  the  future  confidential 
regulation  is  published  in  the  Federal 
Register  and  becomes  effective.  OGE 
will  amend  §  2638.704(b)(4)  of  this  rule 
to  refer  to  the  new  regulation,  which  will 
supersede  the  current  one  on 
confidential  disclosure. 

The  most  frequent  comment  about 
annual  training  concerned  the  proposed 
requirement  that  one  and  one  half  hours 
of  official  duty  time  be  set  aside  for  it. 
Nine  commenters  felt  that  this 
requirement  should  be  deleted  entirely, 
with  the  amount  of  time  spent  on  annual 
training  left  to  the  discretion  of  the 
DAEO.  Seven  other  commentators  felt 
that,  although  a  minimum  time 
requirement  should  be  retained,  it 
should  be  reduced  to  one  hour.  Section 
2638.704(a)  of  the  final  regulation  adopts 
a  one  hour  minimum  time  requirement 
for  annual  ethics  trainmg.  The  Office  of 
Government  Ethics  reduced  the 
minimum  time  requirement  in  order  to 
provide  agencies  more  fiexibility  in 
establishing  their  annua!  training  plans 
while  still  providmg  time  for  covered 
employees  to  review  applicable 
standards  and  to  focus  on  their  ethical 
responsibilities  The  one  hour  minimum 
time  requirement  also  parallels  the  one 
hour  minimum  time  requirement  for  the 
initial  ethics  orientation  at 
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§  2638.703(a)(3)  of  this  subpart.  As  noled 
in  the  explanation  of  the  one  hour 
minimum  for  the  initial  ethics 
orientation,  this  time  requiremrn!  is  a 
minimum  figure:  agencies  are 
encouraged  to  provide  additional  annual 
training  beyond  the  one  hour  minimum. 

Six  commeniers  addressed  the 
content  requirements  contained  in 
§  2638.7041c)  of  the  proposed  regulation. 
Of  these,  four  indicated  their  concern 
with  the  requirement  that  annual 
training  courses,  at  a  minimum.  re\  lew 
employees'  responsibilities  under  the 
standards  of  conduct.  Each  of  these 
commenters  was  concerned  that  this 
requirement  would  lead  to  a  repetition 
each  year  of  m.aterial  that  is  already 
familiar  to  the  employees  participating 
in  the  training,  They  suggested  that  the 
regulation  should  allow  agencies  to  vary 
their  programs  everv-  year  to  hold  the 
attention  and  interest  of  those  taking  the 
course.  This  would  also  allow  agencies 
to  accentuate  training  in  areas  where 
there  may  have  been  changes  ir  the  law, 
or  where  particular  problems  m,T\  have 
developed. 

These  commenters  seem  to  have 
misunderstood  the  nature  of  this 
requirement.  Executive  Order  12674  and 
the  regulations  governing  ethical 
conduct  in  accordance  with  it  contain 
the  fundamental  ethics  rules  that  apply 
to  employees  who  will  be  recei\ing 
annual  ethics  training.  They  are  the 
starting  point  for  all  annual  ethics 
training.  Their  importance  is  refiected  in 
the  Executive  order  itseif,  which 
requires  ethics  training  to  "include 
mandatory  annual  briefings  on  ethics 
and  standards  of  conduct."  This  is  not 
the  sum  total  of  the  content  of  annua! 
training,  and  does  not  mean  that  annual 
training  must  mclude  rote  repetition, 
year  after  year,  of  the  same  information. 
The  Office  of  Government  Ethics 
expects  that  the  first  sessions  of  annual 
training  will  focus  on  the  Elxecutive 
order  and  the  new  standards  of  ethical 
conduct  regulation?  (once  these 
regulations  are  published  as  a  final 
rule).  In  the  unlikely  event  that  the  new 
standards  of  ethical  conduct  regulations 
have  not  been  issued  as  a  final  rule 
before  the  initial  annual  ethics  training 
takes  place  (in  calendar  year  1J>93).  then 
OGE  would  expect  that  agencies  would 
focus  the  training  on  the  standards  of 
conduct  that  govern  their  employees. 
.After  the  first  session,  however,  a  brief 
overview  of  the  basic  principles  and 
standards  of  ethical  conduct  will  serve 
to  remind  employees  of  their  obligations 
under  applicable  laws  and  regulations. 
This  type  of  annual  review,  given  to 
employees  who  are  already  familiar 
with  the  restrictions,  could  be 


accomplished  in  10  to  15  minutes  The 
content  of  the  rest  of  the  annual  trHining 
is  entirely  at  agency  discretion    1  hi.s 
should  allow  agencies  to  vary  their 
approach  from  year  to  year  to  keep  the 
program  fresh  and  to  best  meet  the 
needs  of  their  employees.  However,  the 
basic  obligations  under  the  Executive 
order  and  the  future  standards  of  ethical 
conduct  regulation  (together  with  any 
agency  supplemental  regulation)  should 
still  be  emphasized,  and  those  taking  the 
annual  training  for  the  first  time  should 
be  fully  briefed  thereon. 

One  commenter  suggested  that  annual 
ethics  training  should  include  instruction 
covering  the  restrictions  imposed  under 
the  Office  of  Federal  Procurement  Policy 
Act,  as  amended  (41  U.S.C.  423).  The 
Office  of  Government  Ethics  did  not 
adopt  this  suggestion  in  the  final  rule. 
Training  regarding  the  procurement 
integrity  restrictions  would  primarily 
benefit  procurement  officials,  for  whom 
such  training  is  separatelv  mandated  by 
41  U.S.C,  423(1).  While  it  would  be 
appropnate  to  include  a  review  of  these 
restrictions  as  a  portion  of  the  annual 
training  provided  to  employees  who  are 
likely  to  become  procurement  officials,  it 
would  be  an  inappropnate  use  of  the 
limited  time  set  aside  for  their  annual 
ethics  training  to  require  other 
employees  to  review  restrictions  that, 
for  the  most  part,  are  not  directly 
applicable  to  them. 

Under  §  2638  704(d)  of  both  the 
proposed  and  final  regulation,  the 
general  requirement  is  that  the  annual 
training  course  is  to  be  presented 
verbally,  either  in  person  or  by  recorded 
means  Four  commenters  indicated  their 
belief  that  the  requirement  that  the 
training  generally  be  presented 
"verbally"  constitutes  a  misreading  of 
Executive  Order  12674,  which  requires 
annual  "briefings  '  on  ethics  and  the 
standards  of  conduct.  These 
commenters  look  the  position  that  the 
term  "briefings"  could  be  read  to  include 
written  materials.  While  a  broader 
definition  of  "bnefing    would  have  been 
possible,  after  careful  consideration 
OGE  has  retained  the  general 
requirement  that  the  training  be 
presented  verbally  as  the  bes'  way  to 
provide  agency  employees  with  an 
understanding  and  awareness  of  the 
standards  of  ethical  conduct.  Written 
briefings  on  ethics,  without  more,  are 
unlikely  to  provide  covered  employees 
with  the  necessary  understanding  and 
retention  of  the  Government  ethics 
restrictions  applicable  to  them.  By 
requiring  that  the  training  normally  be 
verbal,  while  allowing  this  requirement 
to  be  met  by  recorded  means  as  well  as 
through  traditional  classroom-style 


presentations,  OGE  is  attempting  to 
provide  for  annua!  training  in  a  way  that 
will  stress  the  importance  of  the 
executive  branch  ethics  program,  while 
still  giving  agencies  flexibility  in 
meeting  the  annual  training  requirement. 

Five  commenters  expressed  concern 
over  the  general  requirement  that  a 
qualified  individual  be  present  during 
and  after  the  verbal  briefing  to  answer 
questions.  Three  of  these  commenters 
stressed  the  burden  that  this 
requirement  would  impose  on  smaller 
agencies.  Another  commenter  felt  that 
requiring  a  qualified  individual  to  be 
present  was  not  feasible  given  limited 
agency  resources.  While  recognizing 
that  the  regulation  will  require  the 
investment  of  additional  agency 
resources  for  ethics  training.  OGE 
concluded  that  the  presence  of  an 
individual  qualified  to  answer  questions 
at  the  presentation  was  the  best  way  to 
address  employee  questions  and 
concerns  raised  by  the  training.  Section 
2638.704(d)(2)  of  this  subpart  provides 
for  exceptions,  in  appropriate  cases,  to 
the  general  requirement  that  a  qualified 
individual  be  present  and  that  the  . 
training  be  verbal.  The  first  of  these 
exceptions,  at  $  2638.704{d){2)(i). 
provides  that  annual  ethics  training  may 
be  provided  to  a  covered  employee 
without  the  presence  of  a  qualified 
individual  where  a  designated  agency 
ethics  official,  or  his  or  her  designee, 
makes  a  written  determination  that 
circumstances  make  it  impractical  to 
provide  training  in  accordance  with  the 
general  requirements.  This  exception  is 
meant  to  be  interpreted  narrowly;  mere 
administrative  inconvenience  or  cost  to 
an  agency,  standing  alone,  will  not 
justify  a  determination  under 
5  2638.704(d)(2)(i).  The  Office  of 
Government  Ethics  notes  that,  in 
accordance  with  {  2838.702(a)(3)(ii). 
agencies  must  include  an  estimate  of  the 
number  of  agency  employees  that  will 
receive  annual  ethics  training  under  this 
section,  as  well  as  a  written  description 
for  allowing  an  exception,  as  part  of  the 
agency's  written  plan  for  annual  ethics 
training  to  be  furnished  to  OGE 
annually. 

Another  commenter  expressed 
concern  over  the  difficulty  in  providing 
qualified  individuals  for  overseas 
training,  and  suggested  that  OGE  should 
amend  the  final  rule  to  allow  agencies  to 
pool  their  resources  in  remote  or 
overseas  locations  in  order  to  meet  the 
annual  training  requirement.  This  would 
be  allowable  since  under 
§  2638.702(8 )(2)(v)  of  this  subpart  a 
"qualified  individual"  may  be  someone 
other  than  an  employee  of  the  agency 
whose  employees  are  receiving  training. 
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One  commenter  requested  that  OGE 
provide  trainers  in  Held  locations  for 
agencies  to  use  as  advisors  and  resource 
people  for  their  training  sessions.  The 
Office  of  Government  ethics  currently 
provides  periodic  regional  ethics 
training  for  ethics  practitioners  in  cities 
in  the  various  Federal  regions  as  well  as 
in  Washington,  DC.  and  expects  to 
continue  to  do  so. 

In  addition  to  the  above  changes,  the 
final  rule  changes  the  effective  date  of 
the  requirement  to  begin  annual  ethics 
training.  Whereas  the  proposed  rule 
would  have  required  annual  ethics 
training  to  begin  in  the  first  calendar 
year  after  the  first  initial  agency  ethics 
orientation  required  by  S  2638.703  had 
been  given.  §  2638.704(a)  of  this  subpart 
now  specifies  that  annual  ethics  training 
will  begin  in  1993.  This  change  is 
necessitated,  in  part  by  the  delay  of 
initial  agency  ethics  orientation  until 
after  the  publication  date  of  the  new 
standards  of  ethical  conduct  as  a  final 
rule  at  5  CFR  part  2635.  As  noted  above. 
OGE  expects  to  issue  a  final  ethical 
standards  rule  in  the  near  future.  For 
this  reason,  the  initial  ethics  orientation 
is  to  take  place  on  or  before  January  2. 
1993.  So  that  the  requirement  for  annual 
ethics  training  will  not  be  unduly 
delayed,  we  have  specified  that  annual 
ethics  training  will  begin  in  1993.  In  the 
likely  event  that  the  effective  date  of  the 
initial  ethics  orientation  requirement  is 
deferred  until  after  annual  ethics 
training  has  been  given.  S  2638.703(a)(3) 
of  this  subpart  provides  that  such 
annual  training  will  meet  the 
requirement  of  that  section  to  provide 
one  hour  of  duty  time  for  employees  to 
review  the  initial  orientation  materials. 

B,  Matters  of  Regulatory  Prfjcedurp 

Executive  Order  12291 

As  Director  of  the  Office  of 
Government  Ethics.  I  have  determined 
that  this  is  not  a  major  rule  as  defined 
under  section  1(b)  of  Executive  Order 
12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics.  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  will  effect  only  Federal 
executive  branch  agencies  and 
employees.  i 

P'jpenvork  Reduction  Act 

The  Paperwork  Reduction  Act  (5 
U.S.C.  chapter  35)  does  not  apply  to  this 
regulation  because  it  does  not  contain 
information  collection  requirements  that 


require  the  approval  of  the  Office  of 
Management  and  Budget  thereunder. 

List  of  Subjects  in  5  CFR  Part  2638 

Administrative  practice  and 
procedure.  Conflict  of  interests. 
Government  employees,  Reporting  and 
recordkeeping  requirements. 

Approved:  March  18. 1992. 
Stephen  D.  Potts, 
Director.  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  is  amending  part 
2638  of  subchapter  B  of  chapter  XVI  of 
title  5  of  the  Code  of  Federal  Regulations 
as  follows: 

PART  2638— (AMENDED) 

1.  The  authority  citation  for  5  CFR 
part  2638  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978):  EO.  12674.  54  PR 
15159.  3  CFR,  1988  Comp..  p.  215.  as  modified 
by  E.0. 12731.  55  PR  42547.  3  CFR.  1990 
Comp..  p.  306. 

2.  A  new  subpart  G  of  part  2638  is 
added  to  read  as  follows: 

Subpart  G — ExecutJve  AgefMry  fttiics 
Training  Programs 

Sec 

2638.701  Executive  agency  ethics  training 
programs;  generally. 

2638.702  Responsibilities  of  the  designated 
agency  ethics  official;  review  by  the 
Office  of  Government  Ethics. 

2638.703  Initial  agency  ethics  orientation. 

2638.704  Annual  agency  ethics  training. 

Subpart  G — Executive  Agency  Ettiics 

§  2638.701     Executive  agency  ethics 
training  programs;  generany 

Each  executive  branch  agency  shall 
maintain  a  program  of  ethics  training 
designed  to  ensure  that<all  of  its 
employees  are  aware  of  the  Federal 
conflict  of  interest  statutes  and 
principles  of  ethical  conduct.  As  a 
minimum,  each  agency  program  shall 
consist  of  initial  ethics  orientation 
required  by  §  2638.703  of  this  subpart 
and  annual  ethics  training  required  by 
S  2638.704  of  this  subpart.  For  purposes 
of  this  subpart,  the  term  "employee" 
shall  include  special  Government 
employees  (as  defined  in  18  U.S.C. 
202(a))  and  officers  of  the  uniformed 
services, 

;■  2638  '02    Responsit>ilitles  o?  tr)« 
designated  agency  etttics  officiat:  review  by 
the  Office  of  Qovemment  Etttics. 

(a)  It  shall  be  the  responsibility  of  the 
designated  agency  ethics  official  of  each 
executive  agency  or  his  or  her  designee 


to  make  any  written  determinations 
provided  for  in  this  subpart  and  to: 

(1)  Direct  the  agency  ethics  training 
program  to  ensure  that  it  meets  the 
requirements  of  EG  12674  (as  modified 
by  E.0. 12731)  and  of  this  subpart  and 
that  the  course  content  is  legally  correct; 

(2)  Ensure  the  availability  of  qualified 
individuals  to  provide  the  annual 
training  required  by  §  2638. 704  of  this 
subpart.  For  the  purposes  of  this 
subpart,  the  following  shall  be 
considered  qualified  individuals: 

(i)  The  designated  agency  ethics 
official  described  in  §  2638.201; 

(ii)  The  alternate  agency  ethics  official 
described  in  §  2638.202(b); 

(iii)  A  deputy  ethics  official  described 
in  §  2638.204; 

(iv)  Any  employee  of  the  Office  of 
Government  Ethics  whose  services  are 
made  available  by  the  Office  of 
Government  Ethics:  and 

(v)  An  individual  determined  by  the 
designated  agency  ethics  official  or  his 
or  her  designee  to  possess  sufficient 
familiarity  with  the  conflict  of  interest 
statutes  and  standards  of  ethical 
conduct  regulations  applicable  to 
agency  employees  to  respond  to  routine 
questions  raised  during  training;  and 

(3)  Furnish  to  the  Office  of 
Government  Ethics  by  August  31  of  each 
year  a  written  plan  for  annua!  ethics 
training  by  the  agency  for  the  following 
calendar  year.  The  first  written  plan  for 
annual  ethics  training  for  calendar  year 
1993  shall  be  submitted  by  August  31, 
1992.  Each  training  plan  shall  include: 

(i)  An  estimate  of  the  total  number  of 
agency  employees  described  in 
§  2638.704(b)  of  this  subpart  who  must 
be  provided  annual  ethics  training: 

(ii)  An  estimate  of  the  number  of 
agency  employees  to  whom  the  annu,j! 
ethics  training  course  will  be  presented 
without  the  presence  of  a  qualified 
individual  under  the  exception  provided 
at  §  2638.704(d)(2)(i)  of  this  subpart. 
together  with  a  written  description  of 
the  basis  for  allowing  an  exception; 

(iii)  Estimates  of  the  number  of  special 
Government  employees  and  the  number 
of  officers  in  the  uniformed  services  to 
whom  the  annual  ethics  training  course 
will  be  presented  without  the  presence 
of  a  qualified  individual  under  the 
exceptions  provided  at  §  2638.704  (d)(2) 
(ii)  and  (iii)  of  this  subpart: 

(iv)  An  estimate  of  the  numl>€r  of 
training  classes  to  be  provided  during 
the  calendar  year; 

(v)  An  estimate  of  the  average  class 
size;  and 

(vi)  Any  other  information  that  the 
designated  agency  ethics  official 
believes  will  facilitate  OGE  s  review  of 
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the  agency's  planned  program  of  ethics 
training. 

(b)  Each  agency's  annua!  ethics 
training  plan  will  be  reviewed  by  the 
Office  of  Government  Ethics  and  any 
deficiencies  shall  be  communicated  in 
writing  to  the  designated  agency  ethics 
official  concerned  by  .November  15  of 
.each  year,  or  75  days  after  receipt  of  the 
agency  plan,  whichever  occurs  later. 

§  2638.703     Initial  agency  ethics 
orientation. 

(a)  Each  agency  employee  shall,  on  or 
before  January  2,  19«l3,  be  provided: 

(1)  A  copy  of  part  1  of  Executive  Order 
12674,  Principles  of  Ethical  Conduct  for 
Government  Officers  and  Employees, 
dated  April  12.  1989.  as  amended  by 
E.O.  12731.  3  CFR.  1990  Comp,,  p.  306; 

(2)  The  names,  titles,  office  addresses, 
and  telephone  numbers  of  the 
designated  agency  ethics  official  and 
other  agency  ethics  officials  available  to 
answer  questions  regarding  the 
employee's  ethical  responsibilities;  and 

(3)  A  minimum  of  one  hour  of  official 
duty  time  for  the  purpose  of  permitting 
the  employee  to  review  the  written 
materials  furnished  pursuant  to  this 
section.  Where,  withm  the  period 
specified,  the  agency  provides  an  ethics 
training  course  during  official  duty  time, 
including  annual  ethics  training 
provided  in  accordance  with  §  2638  "(>4 
of  this  subpart,  or  a  new  entrant 
receives  ethics  training  provided  bv  the 
Office  of  Government  Ethics  or  the 
White  House  Office,  the  period  of 
official  duty  time  set  aside  for  individual 
review  may  be  reduced  by  the  time 
spent  in  such  training. 

(b)  Each  new  agency  employee  who 
enters  on  duty  after  May  7,  1992.  shall, 
within  90  days  of  the  date  of  his  or  her 
entrance  on  duty,  or  on  or  before 
January  2,  1993.  whichever  is  later,  be 
provided  with  the  materials  and  time 
specified  in  paragraph  (a)  of  this  section, 

(c)  When  copies  of  the  material 
described  in  paragraph  (a)(ll  of  this 
section  are  retained  and  readily 
accessible  in  the  employee's  immediate 
office  for  use  by  several  em.ployees,  the 
requirement  of  paragraph  (aj(lj  of  this 
section  may  be  met  by  furnishing  each 
employee  a  copy  for  the  purpose  of 
review. 
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§  2638.704     Annual  agency  etnics  trahitng 

{a]  Anrwal  elh!cs  training  Begmnm); 
in  calendar  year  1993.  and  m  every  year 
thereafter,  each  employee  identified  in 
paragraph  (b)  of  this  section  shall  be 
provided  a  minimum  of  one  hour  of 
official  duty  time  for  ethics  training 
consisting  of  a  course  the  content  of 
which  is  described  in  paragraph  (c)  of 
this  section  and  which  is  presented  in 
accordance  with  the  requirements  of 
paragraph  (d)  of  this  section. 

(bj  EmpJoyees  covered.  Executive 
branch  agency  employees  to  whom  this 
section  applies  include  ai!  of  the 
following: 

(11  Employees  appointed  by  the 
President: 

(2)  Employees  employed  within  the 
Executive  Office  of  the  President; 

(3)  Employees  required  to  file  public 
financial  disclosure  reports  under  part 
2634  of  this  chapter 

(4)  Employees  required  to  file 
confidential  (nonpuhiic)  financial 
disclosure  reports  under  subpart  D  of 
part  735  of  thus  title,  and  any 
implementing  agent  >  regulations 
thereunder: 

(51  Contracting  officers  within  the 
meaning  of  41  U  S,C.  423(pK4): 

(6)  Procurement  officials  within  the 
meaning  of  41  U.S.C.  423(p)(3):  and 

(7)  Other  agency  employees 
designated  by  the  head  of  the  agency  or 
his  or  her  designee  based  on  a 
determination  that  such  training  is 
desirable  in  view  of  their  particular 
official  duties, 

(c)  Course  content.  .Mthci.jih  'he 
emphasis  and  course  content  of  annual 
agency  ethics  training  courses  may 
change  from  year  to  year,  each  training 
course  shall  include,  as  a  minimum: 

(1)  A  review  of  the  employees' 
responsibilities  under  part  I  of  Executive 
Order  12674  and  any  supplemental 
agency  regulations  thereto,  TTiis  review 
shall  include  examples  that  relate 
specifically  to  agency  programs  and 
operations  and  any  ethics-related, 
agency-specific  statute  or  regulatory 
restrictions  of  the  particular  agency;  and 

(2)  A  review  of  the  employees' 
responsibilities  under  the  conflict  of 
interest  statutes  contained  m  18  U.S.C. 
chapter  11. 


(d)  Course  presentation.  The  training 
course  shall  be  presented  in  accordance 
with  the  following  requirements: 

(1)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  annual  ethics 
training  shall  be  presented  verbally, 
either  in  person  or  by  recorded  means. 
A  qualified  individual,  as  defined  in 

§  2638.702(a)(2)  of  this  subpart,  shall  be 
available  during  and  immediately 
following  the  presentation. 

(2)  An  agency  may  provide  annual 
ethics  training  by  means  other  than 
those  specified  in  paragraph  (d)(1)  of 
this  section  under  the  following 
circumstances: 

(i)  Where  the  designated  agency 
ethics  official,  or  his  or  her  designee,  has 
made  a  written  determination  that 
circumstances  make  it  impractical  to 
provide  training  to  a  particular 
employee  or  group  of  employees  in 
accordance  with  paragraph  (d)(1)  of  this 
section.  In  such  cases,  annual  ethics 
training  may  be  presented  by  recorded 
means,  without  the  presence  of  a 
qualified  individual,  or  by  means  of 
written  materials,  provided  that  a 
minimum  of  one  hour  of  o^icial  duty 
time  is  set  aside  for  employees  to  attend 
the  presentation  or  review  written 
materials; 

(ii)  In  the  case  of  special  Government 
employees  covered  by  paragraph  (b)  of 
this  section,  an  agency  may  meet  the 
annual  training  requirement  without  the 
presence  of  a  qualified  individual  by 
presenting  the  information  verbally,  as 
through  a  recording,  by  distribution  of 
written  materials,  or  by  other  means  at 
the  agency's  discretion;  and 

(iii)  In  the  case  of  officers  in  the 
uniformed  services  who  serve  on  active 
duty  for  30  or  fewer  consecutive  days 
and  who  are  covered  by  paragraph  (b) 
of  this  section,  an  agency  may  meet  the 
annual  training  requirement  without  the 
presence  of  a  qualified  individual  by 
presenting  the  information  verbally  as 
through  a  recording,  by  distribution  of 
written  materials,  or  by  other  means  at 
the  agency's  discretion. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  to' 
Community  Planning  and 
D«velopment 

(Docfcet  No.  N-92-3387.  Pn-3iiS-N-011 

NOFA  for  the  Neighborhood 
Development  Demonstration  P'ogram 

aqency;  OtTice  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice  of  Fund  Availability  for 
Fiscal  Year  1992. _^__ 

summary:  T"  s  NOFA  announces  the 
a  .  i ! ;  d  D . : :  •  Y     :  51 .900.000  in  funding  for 
•■"?  1992  Neighborhood  Development 
Demonstration  Program.  In  the  body  of 
this  document  is  information  concerning: 

(1)  This  year's  round  of  funding  for 
this  Demonstration,  involving  funds 
appropriated  for  Fiscal  Year  1992; 

(2)  The  purposes  and  objectives  of  the 
Program; 

(3)  The  method  of  allocation  and 
distribution  of  funds; 

(4)  Eligibility  requirements  for 
neighborhood  development 
organizations; 

(5)  Eligible  neighborhood  development 
activities; 

(8)  Selection  criteria  for  the  award  of 
funds, 

["]  Application  requirements  for  the 
fu.Tds: 

i'81  Grantee  reoorting  requirements; 
ar.d 

[9)  Other  applicable  administrative 
requirements  associated  with  the 
Pragrarr. 

DATES:  Application  due  date: 
Applications  must  be  submitted  by  the 
specific  date  and  hour  to  be  specified  in 
the  application  padtage.  In  no  event  will 
the  specified  date  be  earlier  than  May 
18,  1991  and  aDplicants  will  have  at 
least  30  days  to  prepare  and  submit  their 
apphcaMiOn.  This  application  deadline 
stated  in  the  application  package  will  be 
firm  as  to  date  and  hour.  In  the  interest 
of  fairness  to  all  competing  applicants, 
the  Department  will  treat  as  ineligible 
for  consideration  any  apphcation  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

FO«  RJRTHEB  INFORMATION  COHTftCTt 
Gene  iii.x..  Office  of  recnnica. 
Assistance,  Community  and 
Neighborhood  Management  Division. 
CGTC,  Department  of  Housing  and 


Urban  Development  room  7220.  451 
Seventh  Street.  SW..  Washington,  DC 
20410;  telephone  number  (202)  708-2186. 
The  TDD  number  Is  (202)  70ft-0564. 
(These  are  not  toll  free  numbers.) 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  Notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  198a 
The  control  number  for  information 
collections  described  in  this  document  is 
2535-0084. 

National  Environmental  Policy  Act 

A  finding  of  no  significant  impact  with 
respect  to  the  environment  has  been 
made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  (42  U.S.C.  4332).  The  finding  of  no 
significant  Impact  is  available  for  public 
inspection  and  copying  Monday  through 
Friday  during  regular  business  hours  at 
the  Office  of  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  room  10276. 
Department  of  Housing  and  Urban 
Development  451  Seventh  Street  SW,. 
Washington.  DC  20410. 


t.)  become  more  self-sufficient  in  their 
development  activities.  Up  to  30  percent 
of  the  1992  awards  may  be  to  previous 
grantees  m  the  program:  the  remaining 
70  percent  of  the  awards  will  be  made  to 
organizations  selected  from  among  new 
applicants  Applications  will  be  selected 
for  funding  on  the  basis  of  evaluation 
cnteria  which  reflect  these  priorities  and 
which  are  contained  in  this  notice. 

The  .Neighborhood  Development 
Demonstration  Program  has  the 
following  objectives; 

To  evaluate  the  degree  to  which  new 
mone'ar>'  contr.butions  and  other 
pnvate  sector  support  can  be  generated 
and  new  acti\itie3  to  benefit  low-  and 
moderate-income  persons  undertaken  at 
the  neighborhood  level  through  Federal 
incentive  funding; 

To  determine  the  correlation,  if  any. 
between  the  demographics  of  a 
neighborhood  and  the  neighborhood 
organizanon's  ability  to  raise  funds 
within  the  neighborhood  boundaries; 

To  determine  the  correlation,  if  any. 
between  the  type  of  neighborhood 
improvement  activities  proposed  and 
the  success  of  fund-raising  efforts;  and 

To  determine  the  correlation,  if  any, 
between  the  characteristics  of  an 
organization  and  the  success  of  its  fund- 
raising  efforts. 


L  Purpose  and  Substantive  Description        g  Allocation  Amounts 


A.  Authority 

Section  123  of  the  Housing  and  Urban 
Rural  Recovery  Act  of  1983  (Pub.  L  9ft- 
181)  authorized  the  Neighborhood 
Development  Demonstration  Program 
Two  million  dollars  were  appropriated 
for  a  sixth  round  of  the  Program  under 
the  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development 
Appropriations  Act  of  1992  (Pub.  L  102- 
139.  approved  October  28, 1991).  Under 
section  123(e)(6)(E).  HUD  may  use  no 
more  than  five  percent  of  the 
appropriation  for  HUD  administrative  or 
other  expenses  in  cormection  with  the 
demonstration.  The  remaining  funds  are 
to  be  used  to  match  monetary  support 
raised  over  a  one-year  grant  penod  from 
individuals,  businesses,  and  nonprofit 
and  other  organizations  located  within 
established  neighborhood  boundaries 

The  purpose  of  the  program  is  to 
determine  the  ability  of  neighborhood 
organizations  to  support  eligible 
neighborhood  development  activities 
using  cooperative  efforts  and  monetar^v 
contributions  from  individuals, 
businesses,  and  nonprofit  and  other 
organizations  located  within  established 
neighborhood  boundaries.  The  Federal 
funds  are  incentive  funds  to  promote  the 
development  of  this  concept,  and  to 
encourage  neighborhood  organizations 


The  Department  proposes  to  make 
grants,  in  the  form  of  matching  funds,  to 
eligible  neighborhood  development 
organizations.  Under  section  123(e)(3), 
grantee  organizations  may  receive  no 
more  than  S50.000  in  Federal  matching 
funds  in  a  single  Program  year.  The 
amount  of  Federal  matching  funds  that 
an  organization  may  receive  depends  in 
part  upon  the  amount  of  monetary 
contr.butions  raised  from  within  the 
established  neighborhood  boundaries  in 
the  preceding  quarter.  Funds  raised  from 
organizations  or  persons  not  residing  in 
or  conducting  business  within  the 
grantee's  neighborhood,  loans,  in-kind 
services,  contributions  by  owners  of 
properties  to  be  improved,  fees  for 
services,  public  funds,  and  any  in-lieu- 
of-cash  contributions  cannot  be  used  to 
match  Federal  funds.  Such  contributions 
may,  however,  be  used  to  carry  out 
project  activities.  The  neighborhood 
monetary  contnbutions  for  matching 
purposes  must  be  raised  within  the  one- 
year  grant  period.  However,  grant 
activities  may  be  programmed  over  a 
period  of  one  to  three  years. 

Maximum  Federal  matching  ratios  are 
established  in  accordance  with  the 
statutorily  required  "smallest  number  of 
households  or  greatest  degree  of 
economic  distress"  criteria.  Subject  to 
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the  statutory  maximum  of  $50,000.  the 
Federal  match  will  range  from  one  to  six 
Federal  dollars  for  each  qualifying 
dollar  raised  by  the  grantee. 
Applications  selected  to  receive  Federal 
funds  will  be  rank -ordered,  and  the 
matching  ratio  determined,  based  on 
application  of  these  two  cntena. 

Applications  best  satisfying  either 
criteria  will  be  placed  in  the  matching 
ratio  categories  eligible  to  receive 
proportionally  more,  with  those  in  the 
matching  ratio  category-  least  satisfying 
either  test  being  eligible  to  receive  one 
Federal  dollar  for  each  neighborhood 
dollar. 

Any  application  selected  for  the 
award  of  Federal  funds  that  proposed  a 
matching  fund  ratio  in  excess  of  the 
ratio  HUD  determines  for  it  will  be 
offered  an  award  of  funds  at  the  HUD- 
determined  ratio.  However,  any 
application  selected  for  award  that 
proposed  a  match  below  the  maximum 
ratio  HUD  determines  for  it  will  be 
funded  at  the  level  proposed  by  the 
applicant. 

P'ederal  paiTnenis  to  participating 
neighborhood,  organizations  will  be 
made  on  a  quarterly  basis  following 
receipt  of  quarterly  performance  and 
financial  reports.  The  maximum  Federal 
payment  will  be  governed  by  the 
amount  of  verified,  qualifying  monetary 
contributions  received  in  the  preceding 
quarter,  muitiphed  by  the  appropriate 
matching  funds  ratio. 

C  Eligibility 

1.  Eligible  Applicants 

An  eligible  neighborhood 
development  organization  must  be 
located  in  and  serve  the  neighborhood 
for  which  assistance  is  to  be  provided  l! 
cannot  be  a  city-wide  organization,  a 
multi-neighborhood  consortium,  or,  in 
general,  an  organization  ser\ing  a  large 
area  of  the  city. 

It  must  meet  all  of  the  following 
statutorj'  requirements; 

a  The  organization  must  be 
incorporated  as  a  private,  voluntary, 
nonprofit  corporation  under  the  laws  of 
the  state  m  which  it  operates. 

b.  The  organization  must  have 
conducted  business  for  at  least  three 
years  before  the  date  of  its  application 

c  The  organization  must  be 
responsible  to  the  residents  of  the 
neighborhood  it  serves,  with  no  less 
than  51  percent  of  the  members  of  its 
governing  body  being  residents  of  the 
neigh  twrhood. 

d.  The  organization  m.ust  have 
conducted  one  or  more  eligible 
n.ighborhood  development  activities,  as 
defined  in  Section  B  below,  which 
primanly  benefit  low-  and  moderate- 


Income  residents  of  the  neighborhood 
For  the  purposes  of  the  preceding 
sentence,    low-  and  moderate-income 
residents"  means  families  and 

individuals  whose  incomes  do  not 
exceed  80  percent  of  the  median  income 
of  the  area  involved,  as  determined  by 
HUD,  with  adjustments  for  smaller  and 
larger  families. 

e  Urban  Development  Actiun 
Program  fUDAG)  FJigibility 
Determinations.  Although  the  UDAG 
Program  is  no  longer  operational, 
organizations  wishing  to  apply  under  the 
Neighborhood  Development 
Demonstration  Program  must  continue 
to  meet  eligibility  tests  established  for 
UDAG 

(i)  The  organization  must  carry  out  its 
activities  in  a  city  or  county  that  meets 
the  UDAG  Program  eligibUity 
requirements  for  Federal  assistance 
under  section  119(b)  of  the  Housing  and 
Community  Development  Act  of  1974  (42 
U.S.C  5218)  and  the  Department  s 
implementing  Regulation  at  24  CFR  pari 
570,  subpart  G. 

(li)  Tlie  orgamzabon  must  be  in  a  city 
or  an  urban  county  that  meets  the 
distress  criteria  required  as  a  condition 
for  assistance  under  the  Urban 
Development  Action  Grant  Program, 
under  section  119(b)(1)  of  the  Housing 
and  Community  Development  ,'\c!  of 
1974,  as  amended,  and  the  Department's 
implementing  regulation  at  24  CFR 
570.452;  or 

(ill)  The  organization  must  be  in  an 
area  that  has  been  approved  by  the 
Department  for  assistance  under  the 
Urban  Development  Action  Grant 
Program  as  a  "pocket  of  poverty"  under 
section  119fb)(2)  of  the  Housing  and 
Community  Development  Act  of  19~4,  as 
amended,  and  the  Department's 
implementing  regulation  at  24  CFR 
570  466 

(IV 1  The  further  test  of  UDAG 
ehgibiiity,  which  assesses  the  localities' 
demonstrated  progress  in  proNiding 
housing  and  equal  opportunity  in 
employment  must  have  also  been 
performed  previously  or  a  finding  wii! 
be  necessary  by  the  HUD  Field  Offire 
This  finding  m.ust  be  made  by  the 
application  due  date.  In  order  to  meet 
this  deadline,  the  local  unit  of 
government,  if  not  previously  certified 
as  UDAG-eligible,  must  submit  a 
"Request  for  Determination  of  UD.'\G 
Ehgibiiity"  no  later  than  one  month  prior 
to  the  application  due  date  The 
nonprofit  applicant  should  contact  the 
community  development  department  of 
Its  local  unit  of  government  as  soon  as 
possible  after  the  date  of  publication  of 
this  NOFA  to  notify  the  local 
government  of  the  applicant  s  intent  to 
apply.  The  applicant  should  coordinate 


with  the  locality  to  provide  them 
adequate  time  to  submit  to  HUD  a 
"Request  for  Determination  of  UDAG 
EligibliHv    to  allow  the  applicant  to 
participate  m  the  Demonstration,  (if  the 
locality  is  not  already  certified  as 
eligible  to  participate  in  the  UDAG 
Program)  The  UDAG  eligibility 
reqaireT-en's  ;.:>'  sr'  '■■■rth  at  section 
liyiblil,  Gi  Lhe  iiousuig  and  Community 
Development  Act  of  1974  and  the 
Department's  implementing  regulations 
at  24  CFR  570.453. 

2.  Eligible  Neighborhood  Development 

Activities 

Eligible  activities  must  serve  low-  and 
moderate-income  persons  as  the 
primary  beneficiaries  These  eligible 
activities  included  but  are  not 
necessanly  limited  to  the  following 
examples: 

a  Developing  economic  development 
activities  which  Include  creating 
permanent  jobs  In  the  neighborhood, 
and  establishing  or  expanding 
businesses  within  the  neighborhood: 

b.  Developing  new  housing, 
rehabilitating  existing  housing,  or 
managing  housing  stock  within  the 
neighborhood; 

c.  Developing  delivery  mechanisms 
for  essential  services  that  have  lasting 
benefits  for  the  neighborhood,  such  as 
fair  housing  counseling  services,  child 
care  centers,  youth  training,  or  health 
services;  or 

d.  Planning,  pmmot ;,••,»., 
voluntary-  ni*ight)-.,.rh. .-,.„;  ::■ 
efforts,  such  hh  f'.s!.i:';:.s;::; 
neighborhouu  crea::  .,;,.i)r 
abandoned  buildings,  n  ri; 
abandoned  c^'h.  or  i-sin't. 
going  street  H,:;ii  .4;,fy 


,.  r.r 


:rig 

I  •lit 


de.noUshii^ 
vmg 

>hing  an  on- 
1 11  up  program 

D.  Selection  Criteria/Ranking  Factors 

Applications  will  be  evaluated  on  the 
basis  of  the  Factors  for  Award  outlined 
below 

1.  Neighborhood/Organizational 
Qualifications 

a.  The  degree  of  economic  distress 
within  the  neighborhood:  (10  points), 
b  The  extent  of  neighborhood 

participation  in  'he  proposed  activities, 
fis  ;niiicHtHd  tn  the  ;>er'T.ent  of  the 
h,.n!Hehc'J;-:s  (•'■^.ii  '■■".isirfsse--  ;n  the 
neighbor.hc'od  in^'niver:  tf^a;  are 
members  of  the  eligible  neighborhood 
organization:  (S  pnirtS' 

c.  The  reco'-'d  cif  d>':-ii!'', seated 
measurable  achie\en:ir*s  :p,  one  or 
more  of  the  activities  spet-.iied  under 
paragraph  1  C.2.,  including  benefits  to 
low-  and  mnderate-incxime  residents. 
pius  evidence  of  promoting  fair  housing 
activities,  if  the  applicant  has  previously 
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sponsored  projects  involving  housing: 
(15  points]  and 

d.  The  extent  to  which  the  governing 
body  of  the  organization  reflects  the 
demographics  of  the  neighborhood 
(education,  age,  sex.  race,  income  level, 
types  of  employment,  etc.).  (5  points) 

2.  Project  Qualifications 

a.  The  extent  of  monetary 
contributions  available  that  are  to  be 

matched  with  Federal  funds,  supported 
by  reasonable  evidence  that  private 
funding  sources  within  the  neighborhood 
have  been  realistically  identified.  (HUD 
will  waive  scoring  under  this  provision 
and  assign  full  points  in  the  case  of  an 
application  submitted  by  a  small  eligible 
organization,  an  application  involving 
activities  m  a  very  low-income 
neighborhood  or  an  application  that  is 
especially  meritorious);  (5  points) 

b  The  extent  to  which  a  strategy  has 
been  developed  for  increasing  the 
capacity  of  the  organization  and 
achieving  greater  long-term  private  and 
public  sector  support  for  this 
demonstration  and  future  funding;  (15 
points) 

c.  The  extent  to  which  the  proposed 
activities  will  benefit  persons  of  low- 
and  moderate-income,  including 
promotion  of  equal  employment  and  fair 
housing  ob)ect]ves  If  emphasis  Is  to  be 
placed  on  econom.ic  development,  low- 
and  moderate-income  relationships 
should  be  described;  (15  points]  and 

d.  The  quality  of  the  management  plan 
subm.itted  for  accomplishing  one  or 
more  of  the  activities  specified  under 
l.C.2.  including  evidence  of  sound 
financial  management  of  organizational 
actuities.  the  experience  and  capability 
of  the  organization  s  director  and  staff, 
and  coordination  efforts  involved, 
including  working  relationships  with 
local  governments  when  applicable.  (30 
points)  1 

n.  Application  Process 

.-1  For  App!:cc::or.  Package  Contact 

Gene  Hix.  Office  of  Technical 
Assistance,  Community  and 
Neighborhood  Management  Division 
(CGTC-GH],  Department  of  Housing 
and  Urban  Development,  room  7220,  451 
Seventh  Street,  SW..  Washington,  DC 
20410,  Telephone  num.ber  (202)  708-2186. 
(This  is  not  a  toll-free  number]  Requests 
must  be  in  writing  using  this  mailing 
address  or  FAX  number  (2021  ■'08-0299 
to  obtain  copies  of  the  application  kit 
which  provides  further  information  on 
the  Demonstration.  (See  Parts  III  and  IV 
of  this  Notice.)  The  RFG.^  contains  the 
form.s  and  other  information  regarding 
the  application  process  and  the 
administration  of  the  demonstration. 


including  relevant  provisions  from  0MB 
Circulars  A-110  and  A-122.  (This  Notice 
of  Fund  Availability  summarizes  major 
provisions  of  the  RFGA.) 

B.  Application  Submission 

An  original  and  three  copies  of  an 
application  must  be  submitted  to  the 
same  address  that  is  stated  in  Section  A 
(above)  of  this  notice  to  initiate  the 
application  review  process.  HUD  will 
accept  only  one  application  per 
neighborhood  organization. 

C.  Application  Deadline 

Applications  must  be  submitted  by  the 
date  and  hour  specified  in  the 
application  package,  but  in  no  event  will 
this  occur  before  May  18, 1992. 
Applicants  will  have  at  least  30  days  to 
prepare  and  submit  their  application. 
The  response  period  will  begin  from  the 
first  day  upon  which  the  application  kit 
is  made  available.  Apphcation  packages 
may  be  requested  by  mail  or  FAX  to  the 
address  noted  in  Section  A  (above) 
immediately  after  the  date  of 
publication  of  this  notice. 

ni.  Checklist  of  Application  Sutimission 
Requirements 

A.  Preapplication  Determination  of 
Eligibility 

Before  preparing  an  application,  the 
appUcant  should  carefully  check  the 
eligibility  requirements  described  in 
section  I.C.  Organizations  that  are 
uncertain  whether  the  city  or  urban 
county  in  which  they  are  located  meets 
the  current  minimum  standards  of 
physical  and  economic  distress  (used  in 
determining  which  cities  and  urban 
counties  are  potentially  eligible 
applicants  under  the  Urban 
Development  Action  Grant  Program)  are 
advised  to  consult  two  notices  published 
by  the  Department  in  the  Federal 
Register.  These  notices  are  entitled, 
"Urban  Development  Action  Grant: 
Revised  Minimum  Standards  for  Small 
Cities"  (52  FR  37876,  October  9, 1987) 
and  "Urban  Development  Action  Grant; 
Revised  Minimum  Standards  for  Large 
Cities  and  Urban  Counties"  (52  FR 
38174,  October  14. 1987). 

Organizations  thet  need  further  help 
in  determining  their  eligibility  should 
contact  the  nearest  Department  of 
Housing  and  Urban  Development  Field 
Office  (Community  Planning  and 
Development  Division).  The  city  or 
county  community  development  office 
serving  a  neighborhood  organization 
should  be  able  to  provide  the  HUD  Field 
Office  contact  number  if  assistance  is 
needed.  If  unable  to  obtain  a  local 
contact,  the  HUD  Headquarters  contact 
for  this  Information  is  Mrs.  Stella  Hall. 


telephone  number  (202)  708-2186.  (This 
is  not  a  toll-free  number.) 

B.  Application  Checklist 

Each  application  must  contain  the 
following  as  required  by  the  Request  for 
Grant  Application: 

1.  A  transmittal  letter,  a  table  of 
contents  referenced  to  numbered  pages, 
a  signed  copy  of  Standard  Form  SF-424; 
and  a  signed  copy  of  SF-424B, 
".Assurances  for  Non  Construction 
Programs", 

2.  An  abstract  describing,  among  other 
things,  the  applicant  and  its 
achievements,  the  proposed  project,  its 
intended  beneficiaries,  its  projected 
impact  on  the  neighborhood,  and  the 
manner  in  which  the  proposed  project 
will  be  carried  out; 

3.  A  completed  fact  sheet  that  lists 
neighborhood  and  organizational 
characteristics  contained  elsewhere  in 
the  application  narrative; 

4.  Evidence  that  the  applicant  meets 
eligibility  and  other  criteria,  including 
the  following: 

a.  A  legible  map,  vdth  street  names, 
delineating  the  applicant's  neighborhood 
boundaries  with  indications  where 
project  activities  will  take  place; 

b.  Census  tract,  block  or  enumeration 
district  references  and  zip  code 
references  must  also  be  delineated  on 
the  map  or  on  other  maps  submitted; 

c.  A  copy  of  the  applicant 
organization's  corporate  charter,  along 
with  the  incorporation  papers,  bylaws, 
and  a  statement  of  purpose; 

d.  The  size  of  the  neighborhood 
population,  including  the  number  of  low- 
and  moderate-income  persons  and  the 
size  of  the  minority  population,  broken 
down  by  its  ethnic  composition; 

e.  A  list  of  the  names  of  the 
neighborhood  governing  body  members 
and  their  addresses  (with  zip  codes), 
noting  those  who  reside  and  (separately) 
those  who  conduct  business,  in  the 
neighborhood; 

f  A  statement  of  the  percentage  of  the 
members  of  the  neighborhood 
organization  who  are  neighborhood 
residents,  the  percentage  of 
neighborhood  residents  who  conduct 
business  in  the  neighborhood,  and  the 
percentage  of  neighborhood  businesses 
conducted  by  nonresidents; 

g.  Identification  of  the  applicant 
organization's  past  and  current 
neighborhood  projects,  including  those 
eligible  as  neighborhood  development 
activities  as  defined  under  paragraph 
1,0.2; 

h.  A  description  of  the  means  by 
which  the  governing  body  members 
account  to  residents  of  he  neighborhood, 
including  the  method  and  frequency  of 
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selection  of  members  of  the  governing 
body,  the  consultation  process  with 
residents,  the  frequency  of  meetings, 
and  a  statement  showing  how  the  board 
is  representative  of  the  demographics  of 
the  neighborhood  [i.e..  a  breakdown  by 
tenants,  homeowners,  race.  sex.  ethnic 
composition,  etc.  and  the  addresses  of 
the  board  as  evidence  that  at  least  51% 
reside  in  the  neighborhood); 

i.  Evidence  of  the  applicant  s  sound 
financial  management,  determined  from 
its  Tinancial  statements  or  audits; 

j.  A  letter  from  the  Chief  Executive 
Officer  of  the  unit  of  general  local 
government  in  which  assisted  activities 
are  to  be  carried  out,  certifying  that  the 
activities  are  not  inconsistent  with  the 
government's  housing  and  community 
development  plans.  (In  lieu  of  this 
certification,  evidence  may  be  presented 
that  the  local  government  did  not 
respond  within  30  days  of  the 
organization's  request  for  such  a  letter) 

(Note:  The  Neighborhood  Development 
Demonstration  Program  (NDDP)  is  not  related 
directly  to  the  Comprehensive  Housing 
Assistance  Strategy  contained  in  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  of  1990  Housing  is  only  one  of 
the  eligible  activities  under  NDDP.  The 
maximum  $50,000  NDDP  grant  is  not 
expected  to  have  a  strong  impact  on  any 
local  government's  CHAS.  However.  NDDP 
applicants  are  required  to  coordinate  with  the 
local  government  to  determine  that  their 
application  is  for  activities  that  are  not 
inconsistent  %v1th  local  plans.  HUD's 
experienc*  is  that  NDDP  funds  uaually  are 
used  for  funding  core  staff  to  plan 
neighborhood-level  economic  or  housing 
activity.  Implementation  funds  for  future 
housing  are  likely  to  come  from  CDBG,  HOPE 
or  HOME  programs.  This  would  be  the  point 
at  which  CHAS  consistency  would  be 
determined): 

k.  A  certification  that  the  applicant 
will  comply  with  the  requirements  of 
Federal  law  governing  the  application, 
acceptance,  and  use  of  Federal  funds; 

I.  A  narrative  statement  defining  how 
neighborhood  matching  funds  will  be 
raised  and  their  anticipated  sources; 
what  neighborhood  development 
activities  will  be  funded:  and  a  strategy 
for  achieving  greater  long-term  private 
sector  support 

m.  A  project  management  plan, 
including  a  schedule  of  tasks  for  both 
fund  raising  and  project  implementation. 

n.  A  project  budget  and  budget 
narrative; 

0.  A  certification  that  a  potential 
grantee  will  comply  with  the  drug-free 
workplace  requirements  m  accordance 
with  24  CFR  part  24  subparagraph  F 

IV.  Corrections  to  Deficient  Applications 

Applications  must  be  submitted  in 
complete  form  and  on  time.  However, 


HUD  may  provide  applicants  an 
opportunity  to  cure  deficiencies  that  are 
not  necessary  for  HUD  to  evaluate  in 
the  evaluation/ranking  process  Such 
deficiencies  must  be  corrected  within  14 
days  from  the  date  of  HUfJ  s  wr)trf>n 
notice  to  the  applicHnt  of  the 
deficiencies.  Failure  of  an  apphcHni  to 
respond  within  the  14  day  penod  may 
result  in  rejection  of  the  application 

Deficiencies  which  may  be  corrected 
are  items  which  would  not  interfere  wiih 
HUD's  ability  to  assess  the  ments  of  the 
application  under  the  evaluation  factors 
An  applicant,  however  cannot  t>e 
permitted  to  improve  the  substantive 
requirements  of  the  application  after  the 
due  ddte  for  submission. 

Examples  of  deficiencies  which  may 
be  cured  are 

— Omitted  or  improper  signatures; 

— Omitted  certifications  or  assurances; 

and 
— Omitted  financial  statements  or 

audits 

V.  Other  Matters:  (To  Be  Complied  With 
if  a  Grant  is  Received) 

A  Reporting  Requirements 

In  addition  to  complying  with  relevant 
provisions  of  OMB  Circulars  A- 110  and 
A-12.  grantees  will  be  required  to 
submit  quarteriy  performance  and 
financial  reports  These  reports  should 
inform  HUD  of  any  changes  that  may 
affect  the  outcome  of  the  demonstration, 
such  as  changes  in  any  of  the 
following — the  governing  body 
membership,  staffing  working 
relationships  with  local  government  and 
pnvate  organizations,  fund  raising 
activities,  volunteer  efforts,  the 
management  plan,  and  the  budget  The 
quarteriy  reports  must  also  verify  the 
amount  of  monetary  contributions 
received  from  withm  the  neighborhood, 
as  a  basis  for  Federal  disbursement  of 
matching  funds.  Grantees  must  certify 
that  none  of  the  monetary  contnbutions 
originated  through  public  funding 
sources. 

Grantees  will  be  required  also  to 
submit  a  final  report  at  the  completion 
of  the  grant  period.  This  final  report 
must  describe  fully  the  successes  and 
Jailures  associated  with  the  proiect, 
including  the  reasons  for  the  successes 
and  failures.  It  should  also  describe 
possible  improvements  in  the  methods 
used  The  quarteriy  and  final  reports 
will  be  used  for  evaluation  purposes 
reports  to  the  Congress  on  the 
demonstration,  and  a  report  on 
successful  projects  that  wil!  be 
distributed  to  other  neighborhood 
organizations. 


B  Envinrrmpnlai  /iet/pH's 

For  all  proposed  actions  or  activities 
that  are  not  considered  a  categorical 
exclusion  as  set  forth  ir  24  (  FR  50.20, 
HUD  will  perform  the  appropriate 
environmental  reviews  under  the 
National  F,nvironmental  Policy  Act 
(NEPA).  Whether  the  action  or  activity 
is  categorically  excluded  from  NEPA 
review  or  not,  \{\'l)  will  comply  also 
with  other  appropnate  requirements  of 
environment^i  statups,  expcutive  orders, 
and  HUD  standards  listed  m  24  CFR 
■V"  4  The  env-ronmental  reviews  will  be 
pcrformpf!  hf  forf  award  of  a  grant. 
( .-dv.u^H  Will  hp  px}>ected  to  adhere  to 
,.li  .issurancps  appliral)!p  tc 
environmental  concerns  as  contained  in 
the  RFC  A  and  grant  agreements 

C.  Equal  Opportunity  Requirements 

The  neighborhood  development 
organization  must  certify  that  it  will 
carry  out  activities  assisted  under  the 
Pro^m  in  compliance  with: 

1.  The  requirements  of  title  VIU  of  the 
Fair  Housing  Act  [42  i;  SC  3801-3^1 « 
and  implementing  rt>57ulations  at  24  (  KV 
parts  100, 108, 109  110  and  115  pa"  2* 
subpart  M  and  Fxecutive  Order  11063 
(Equal  Opportunity  Housing 
implementing  regulatmns  at  24  CFR  part 
107;  and  title  VI  of  the  Civi!  Rights  Act 
ofl964(42U.SC  2000d) 
(Nondiscnrr'nation  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  part  1; 

2.  The  prohibitions  agains' 
discrimination  on  the  basie  of  a^^  under 
the  A^p  DifK:nmin«tion  Act  of  1975  (42 
U.S,C  6101 -(7~i  and  the  prohibition 
against  discrimination  afi^iinst 
handicapped  mdividuais  under  section 
504  of  the  Rehabilitation  Ac!  of  1973  (29 
U.S.C.  7941  Tlie  requirements  of 
Executive  Order  11246  and  the 
regulations  issued  under  a'  41  ( :FR 
chapter  60 

3  The  requirementf.   )!  section  3  of  the 
Housing  and  I'rban  r>«'velopment  Act  of 
19b8.  12  use  1701u  iste  1570.607(b)  of 
this  chapter);  and 

4.  The  requirements  of  Executive 
Order*  11625  1243^  and  12138. 
Consistent  with  HUD's  responsibilities 
under  these  Orders,  the  grantee  must 
make  efforts  to  encourage  the  use  of 
minority  and  women's  business 
enterprises  in  connection  with  activities 
funded  under  fh;s  n-tice, 

D.  Other  Federal  Requirements 

In  addition  to  the  Equal  Opportunity 
Requirements  set  forth  above,  grantees 

must  comply  with  the  following 
requirements: 

1.  Ineligible  contractors.  The 
provisions  of  24  CFP  part  24  relating  to 
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the  employrr.ent.  engagement  of 
9er\-ice8.  awarding  of  contracts  or 
funding  of  any  contractors  or 
•ubcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

2-  Flood  insurance.  No  site  proposed 
on  wiuch  acquisition,  construction, 
itpafr  or  improvement  of  a  building 
which  is  to  be  assisted  under  this 
demooBtfation  may  be  located  in  an 
area  that  has  been  identified  by  the 
Federal  Emersency  Management 
Agency  iFEMA)  as  having  special  flood 
hazards,  unless  the  community  in  which 
the  area  is  situated  is  participating  in 
the  National  Flood  Insurance  Program 
and  the  regulations  thereunder  (44  CFR 
parts  59  tt^ough  79)  or  less  than  a  year 
ha3  passed  since  FEMA  notification 
resardir.g  such  hazards,  and  the  grantee 
wi';l  ensure  that  flood  insurance  on  the 
structure  is  obtained  in  compliance  with 
section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  142  U.S.C.  4001  et 
seq  ! 

3  Lead-based  paint.  The 

'f  q-;ret:~.er's  ns  ipplicable,  of  the  Lead- 
Based  PaL"/.  Fciscrung  Prevention  Act 
42  U.S.C.  4821-4846)  and  implementing 
rf'iu'.a*  ens  a*  24  CFR  part  35. 

4  Acp,  Cat  .  of  0MB  Circulars.  The 
p:;  c:e3,  guidelines,  and  requirements  of 
0MB  Circular  Nos.  A-110  and  A-122 

w  t.-.  respect  to  the  acceptance  and  use 
cf  ass  -dn  e  by  pnvate  nonprofit 
r "?  a  n .  z  a  t ;  o  ".  5 

5.  Relocation.  The  requirements  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Pobcies  Act  of 
1970,  as  amended,  and  implementing 
regulations  at  49  CFR  part  24,  which 
govern  the  acquisition  of  real  property 
for  the  project  and  the  provision  of 
relocation  assistance  to  persons 
displaced  as  a  direct  result  of 
acquisition,  rehabihtation  or  demolition 
of  the  project. 

E.  Documentation  and  Public  Access 
Requirements:  HUD  Reform  Act 

HUD  will  ensure  that  docximentation 
and  other  information  regarding  each 
apphcation  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the 

bas^s  upon  which  assistance  was 


provided  or  denied.  This  material, 
including  any  letters  of  support,  will  be 
made  available  for  public  inspection  for 
a  five-year  period  beginning  not  less 
than  30  days  after  the  award  of  the 
assistance.  Material  will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  Implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  quarterly  Federal  Register 
notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b), 
and  the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942),  for  further  information  on  these 
requirements.) 

Section  103  of  the  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C  3537a) 
was  published  on  May  13, 1991  (56  FK 
22086)  and  became  effective  on  June  12. 
1991.  That  regulation,  codified  as  24  CTO 
part  4.  applies  to  the  funding 
competition  announced  today.  The 
requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the  making 
of  funding  decisions  are  restrained  by 
part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  imfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  Inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-free 
number.)  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees  as  well.  However  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 


discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

Section  112  of  the  Reform  .Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
"  (42  U.S.C.  3537b]  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  m  these  efforts— 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid  to 
influence  the  award  of  HUD  assistance, 
if  the  fees  are  tied  to  the  num't^er  of 
housing  units  received  or  are  based  on 
the  amount  of  assistance  received,  or  if 
they  are  contingent  upon  the  receipt  of 
assistance. 

Section  13  was  implemented  by  final 
rule  published  m  the  Federal  Register  on 
May  17.  1991  (56  FR  22912).  If  readers 
are  involved  m  any  efforts  to  influence 
the  Department  m  these  ways,  they  are 
urged  to  read  the  final  rule,  particularly 
the  examples  contained  in  appendix  A 
of  the  rule. 

Any  questions  about  the  rule  should 
be  directed  to  .Arnold  ].  Haiman, 
Director.  Office  of  Ethics,  room  2158, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SVV., 
Washington.  DC  20410-3000.  Telephone: 
(202]  708-3815;  TDD:  (2021  :-08-1112. 
fThese  are  not  toll-free  numibers  )  Form.s 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  }R'U 
office. 

Authority:  Sec.  123.  Housing  and  Urban- 
Rural  Recoverv'  Act  of  1983,  42  L'  S.C.  5318 
note;  sec.  7(d:.  Department  of  Housing  and 
Urban  Deveiopment  Act  (42  U  SC,  3535(d)). 

Dated  March  24.  1992, 
■Anna  Kondratas, 

Ass:s  :ant  Secretary  for  Community  Planning 
crd  De-.-e'ioprr.er.l 
[FR  Doc.  92--921  Filed  4-&-92:  8  4,5  am] 
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Department  of  Transportation 
Federal  Railroad  Administration 
[FRA  EnwTjency  Order  No.  16;  Notlct  No. 

'J  I 

Owners  of  Railroad  Tank  Cars; 
Railroads  Emergency  Order  Requiring 
Inspection  and  Repair  of  Dual 
Diameter  Tanks  Cars 

The  Federal  Raiircad  .Administration 
(FRAj  of  the  Un;!ed  States  Department 
of  Transportation  has  determined  that 
public  safety  compels  issuance  of  this 
Emergency  Order  requiring  the  owner  of 
certain  tank  cars  to  perform  inspections 
and,  as  necessary,  rfpairs  as  specified 
in  this  Order  The  affected  tank  cars 
(known  as    dual  diameter"  tank  cars) 
are  used  to  transport  some  of  the  most 
lethal  hazardous  m.aterials  in  very  large 
quantities.  Some  of  these  cars  have  been 
found  to  have  defects  that  threaten  their 
structural  integrity,  and  there  is  reason 
to  believe  that  others  of  this  type  may 
have  similar  defects. 

.\utbority 

A u'honty  to  enforce  the  Federal  railroad 
safety  laws,  including  laws  pertaining  to  the 
transportation  of  hazardous  materials  by 
railroad,  has  been  delegated  by  the  Secretary 
of  Transportation  to  the  Federal  Railroad 
Administrator.  49  CFK  1.49.  Railroads, 
shippers  of  hazardous  materials,  and  owners 
of  lank  cars  are  subject  to  FRA's  safety 
jurisdiction  under  the  Federal  Railroad  Safety 
Act  of  19^0.  45  U  S.C.  421.  438.  and  the 
Hazardous  Ma'enals  Transportation  Act.  as 
amended,  49  .\pp.  U.S.C.  1804.  FRA  is 
aj'.hor.zed  to  issue  emergency  orders  where 
an  unsafe  condition  or  practice  creaie*  "an 
emergency  situation  uivolvinj?  a  hazard  of 
death  or  iniur>-  to  persons "  45  U.S.C  432(a), 
These  orders  may  imrrwHiisteiy  impose  "such 
restnctions  or  prohibitions  as  may  be 
necessary  to  bring  about  the  abatement  of 
such  emergency  situation."  [Ibid.) 

Background 

Shortly  after  nocn  on  January  18, 1992. 
tank  car  CON'X  9101.  loaded  with  a 

liquefied  pe':roleum  gas,  was  in  the 
consist  of  Norfolk  Sout.hem  Corporation 
freight  train  326A8  standing  m  a  siding 
near  Dragon.  Mississippi,  awaiting  the 
passage  of  another  tram.  When  the  main 
track  was  clear,  tram  326.A8  began  to 
movt;  when  it  had  proceeded  about  two 
engine  lengths,  it  had  an  emergency 
brake  application.  Readouts  from  the 
event  recorders  mdicate  that  the  train 
was  'j-avehng  at  less  than  5  mph  when 
the  emergency  brake  application 
occurred, 

A  member  of  the  train  crew,  standing 
near  the  locomotives,  saw  a  white  vapor 
cloud  at  the  far  end  of  the  train  that. 
within  seconds,  ignited  into  a  fireball. 
Subsequent  investigation  showed  that 


CONX  9101,  the  72nd  car  in  an  84-car 
train,  had  separated  and  released  its 
entire  load.  Due  mostly  to  the  remote 
location  of  the  train,  there  were  no 
injuries  or  evacuations;  fire  and  radiant 
heat  damage  affected  a  vacant  home 
and  the  facilities  of  two  gas  terminals 
adjacent  to  the  tracks.  The  Nanonal 
Transportation  Safety  Board  (NTSB) 
estimates  property  damage  to  be  about 
$400,000. 

CONX  9101  was  a  Department  of 
Transportation  (DOT)  specification 
112J340W  tank  car  built  in  1965  by 
General  American  Transportation 
Corporation  (GATC)  as  one  of  34 
DOT112A340W  cars  on  the  same 
Certificate  of  Construction,  Conversion 
from  an  "A"  specification  to  a  T'  took 
place  in  1979  and  involved  application 
of  half-head  shields,  thermal  protection. 
and  a  jacket.  CONX  9101  was  designed 
and  built  as  a  dual-diameter,  32.878 
gallon,  125-ton  car.  larger  in  the 
midsection  than  at  the  ends  over  the 
trucks  (thus  the  "dual  diameter" 
description).  It  was  not  overdue  for 
periodic  tests  or  inspections  under 
current  regulations. 

Failure  occurred  when  the  tank 
separated  in  the  heat-affected  zone  of 
the  weld  joining  the  large  diameter 
section  and  the  transition  sheet  at  the  A- 
end  of  the  tank.  Preliminary 
examination  of  the  circumferential 
break  disclosed  a  discolored  crescent 
region,  typically  indicative  of  a  large 
preexisting  crack,  about  21  inches  long 
and  centered  at  the  bottom  centerline  of 
the  tank.  This  crack  began  along  the 
inside  diameter  surface  of  the  tank  at 
the  weld/ transition  sheet  junction.  At  its 
deepest  point,  the  crack  extended 
through  95  percent  of  the  tank  wall 
thickness  before  separation.  Preliminary 
metallurgical  examination  by  the 
NTSB's  materials  laboratory  showed 
that  the  crack  fracture  surface  was 
extensively  oxidized,  thus  indicating  a 
crack  with  long-term  exposure  to  the 
atmosphere.  Oxidization  was  so 
extensive  that  the  original  fracttire 
surfaces  were  obliterated.  The  NTSB  8 
laboratory  notes  the  possibility  of  a 
small  undercut  at  the  toe  of  the  weld  in 
the  area  of  crack  Initiation. 

GATC  has  indicated  that,  using  the 
same  design,  it  had  built  the  34  cars  in 
the  series  CONX  9100-9133,  31  cars  in 
the  series  VICX  9001-9031  (nee  CONX 
9001-9031).  and  50  cars  in  the  senes 
GATX  30750-30799,  for  a  total  of  115 
cars.  On  January  21. 1992.  the 
Association  of  American  Railroads 
(AAR),  a  private  trade  association 
representing  the  nation's  largest 
railroads,  issued  an  "Early  Warning  " 
letter  to  members  and  private  car 
owners  directing  them  to  immediately 


stop  and  inspect  cars  in  the  series 
CONX  9100-9133,  the  series  that 
included  CONX  9101,  whether  loaded  or 
empty.  On  March  4, 1992,  AAR 
expanded  its  "Early  Warning"  letter  to 
include  the  remainder  of  the  115  cars 
identified  by  GATC  as  having  been  built 
to  the  same  design  as  CONX  9101. 

On  January  30  and  February  10. 1992. 
FRA  sent  letters  to  CONOCO,  Inc.,  Vista 
Chemical  Company,  and  GATC,  owmers 
of  the  CONX.  VICX,  and  GATX  cars, 
respectively.  In  these  letters  and  through 
subsequent  telephone  contacts.  FRA 
requested  the  owners  to  remove  the  cars 
from  service  and  inspect  each  car  for 
cracks  in  an  area  extending  on  both 
sides  of  the  bottom  centerline  of  the 
circumferential  welds  between  the 
transition  sheet  and  the  large  and  small 
diameter  portions  of  the  tank.  Owmers 
were  to  use  non-destructive  methods 
and  were  to  notify  FRA  prior  to  each 
tank  inspection.  Inspection  protocols 
were  reviewed  and  agreed  upon  by 
FRA.  the  owners,  and  the  AAR.  In 
letters  to  the  three  owners  dated  March 
19, 1992,  FRA  formalized  the  inspection 
and  test  procedures. 

Based  on  its  preliminar>'  investigation, 
the  NTSB,  on  March  13, 1992,  issued  the 
following  recommendation  to  the  FRA: 

Require  owners  and  operators  of  dual- 
diameter  pressure  tank  cars  to  inspect  by  X- 
ray  radiography  and/or  other  appropriate 
means  a  representative  sampling  of  their 
duai-diameter  cars  for  evidence  of  cracks  and 
other  serious  defects  in  the  circumferential 
welds  between  the  transition  and  larger 
diameter  tank  shell  plates.  Based  on  these 
inspections,  assess  whether  the  total  fleet  of 
dual-diameter  pressure  tank  cars  should  be 
inspected  immediately  for  evidence  of 
cracking,  and  if  periodic  inspections  should 
be  required.  (Qass  I,  Urgent  Action)  (R-92-7) 

FRA  agrees  with  the  NTSB  and,  as  the 
chronology  of  this  matter  shows,  began 
acting  along  the  Lines  suggested  by  the 
Board  immediately  following  the 
January  18  accident  in  consultation  with 
Transport  Canada,  the  Canadian  agency 
with  safety  authority  corresponding  to 
that  of  FRA.  Actions  taken  by  several 
entities  in  the  Industry,  including  the 
AAR  Tank  Car  Committee,  the  members 
of  the  Railway  Progress  Institute,  and 
the  Tank  Car  Safety  Research  Project 
also  demonstrate  a  unanimity  of 
purpose  among  public  and  private  sector 
interests  in  the  wake  of  this  very  serious 
safety  threat. 

Aa  of  March  28, 1992,  thirty-eight  of 
the  115  tank  cars  that  FRA  requested  the 
owners  to  immediately  remove  from 
service  and  inspect  had  been  inspected. 
Of  the  thirty-eight,  twenty-two  bore 
defects  in  areas  analogous  to  the  car 
that  failed.  The  defective  cars  have 


Federal  Register  /  Vol.  57,  No.  67  /  Tuesday,  April  7,  1992  /  Notices 


11901 


cracks  ranging  from  two  to  forty-eight 
inches  in  length  and  up  to  %  inch  in 
depth,  weld  inclusions,  incomplete  weld 
fusion  and  other  defects.  While  it  is 
clear  that  these  cars  represent  a  threat 
to  the  public  safety,  at  least  until  their 
defects  are  corrected,  it  is  not  clear  that 
this  series  of  cars  is  representative  of 
the  dual-diameter  portion  of  the  North 
American  tank  car  fleet. 

Dual-diameter  tank  cars  are  among 
the  older  tank  cars  in  the  fleet.  The 
design  requires  building  the  car  with 
draft  sills  attached  to  each  end  of  the 
tank  (instead  of  attaching  the  tank  to  a 
continuous  center  sill)  and  uses  the  tank 
itself  to  function  as  the  main  structural 
member  of  the  car.  Consequently,  the 
tank,  in  addition  to  the  force  resulting 
from  the  pressurized  lading,  is  subject  to 
loaded  and  empty  static  forces  and 
cyclic  loadings  introduced  through  the 
coupler  and  wheel/rail  interface. 

These  cars  cany  some  of  the  most 
volatile  products  transported  on  North 
American  railroads.  For  example,  these 
cars  carry  compressed  gases  such  as 
liquefied  petroleum  gas,  anhydrous 
ammonia,  and  vinyl  chloride.  Because  of 
their  long  service,  these  cars  may  have 
been  subjected  to  stresses  in  the 
transition  sheets  and  associated  welds 
sufficient  to  initiate  cracks  through 
fatigue  and/or  propagation  of  minor 
fabrication  defects.  As  in  the  case  of  the 
non-continuous  center  sill  tank  cars 
generally,  vertical  loadings  may  be 
particulariy  suspect  as  a  factor  in  crack 
initiation  and  propagation. 

FRA  understands  that  there  are 
somewhere  between  5,000  and  5,500 
dual-diameter  cars  in  the  North 
American  fleet  and  that  they  probably 
represent  fewer  than  12  design  types.  In 
addition  to  obtaining  the  removal  from 
service  and  inspection  of  115  cars  of  the 
same  design  as  the  car  that  released  its 
contents  at  Dragon,  Mississippi.  FRA 
has  elicited  the  cooperation  of  affected 
parties  in  inspecting  100  other  dual- 
diameter  cars  that  are  in  shops  or  in 
route  to  shops.  This  process  is  now 
under  way.  Until  owners  inspect  these 
100  cars  and  inspect  a  representative 
sample  of  the  remainder  of  the  dual- 
diameter  fieet.  there  is  no  certain  way  to 
assess  the  safety  threat  they  pose;  nor  is 
there  any  way  to  exclude  the  possibility 
that  this  problem  is  endemic  to  all  dual- 
diameter  designs.  FRA  does  not  yet 
know  whether  the  car  that  failed  near 
Dragon,  Mississipppi,  and  those  of  its 
same  design  that  have  been  inspected 
and  found  to  be  nearly  60  percent 
defective  are  typical  of  dual-diameter 
cars.  While  the  hazardous  materials 
release  at  Dragon  caused  no  injuries,  the 
consequences  of  such  a  release  in  a 


more  populous  area  are  so  obvious  and 
so  potentially  catastrophic  that  all 
concerned  must  move  without  delay. 
In  summary,  the  order  requires  that 
car  owners  determine  and  remove  from 
service  for  inspection  a  statiscally  vahd 
sample  for  each  dual-diameter  design 
and  inspect  each  design  so  to  achieve  a 
99  percent  confidence  level  that  no  more 
than  one  percent  of  the  cars  permitted  in 
service  have  defects.  Car  owners  may 
undertake  this  activity  individually  or  in 
cooperation  with  other  owners  of  cars  of 
the  same  design.  Owners  are  to  inspect 
the  initial  sample  immediately.  If  no 
imperfections  as  defined  in  Appendix  W 
of  the  Tank  Car  Manual  are  found, 
further  inspections  are  not  required.  If 
any  car  is  found  to  have  such  an 
imperfection,  then  no  car  of  that  design 
may  be  loaded  with  any  product  prior  to 
being  inspected.  Upon  inspection  and 
discovery  of  such  an  imperfection,  the 
car  may  be  returned  to  service  only  after 
repairs  sufficient  to  return  it  to 
specification.  FRA  estimates  that  a 
mimimum  of  1.000  cars  will  be  subject  to 
inspection  under  this  order. 

Finding  and  Order 

The  continued  use  of  uninspected 
dual-diameter  tank  cars  poses  an 
imminent  and  unacceptable  threat  to 
public  safety,  I  find  that  the  unsafe 
conditions  discussed  above  create  an 
emergency  situation  involving  a  hazard 
of  death  or  injury  to  persons. 
Accordingly,  pursuant  to  the  authority  of 
section  203  of  the  Federal  Railroad 
Safety  Act  of  1970  (45  U.SC,  432), 
delegated  to  mc  by  the  Secretary  of 
Transporiation  (49  CFl^  1.49).  it  is 
ordered  that: 

1.  Starting  on  the  effective  date  of  this 
order,  no  owner  of  a  dual-diameter  tank 
car  may  permit  its  further  loading  or  its 
further  offering  into  transportation  until 
the  owner  has  submitted  to  FRA  the 
sampling  program  required  by 
paragraph  3.  below.  If  the  owner  is  a 
lessor  of  the  car,  the  owner  shall,  as 
soon  as  possible,  notify  the  respective 
lessee  of  this  Order  and  instruct  the 
lessee  not  to  load  the  car  or  offer  it  for 
transportation  until  the  owner  complies 
w^ith  this  Order.  The  owner  shall  notify 
the  railroad  currently  in  possession  of 
any  dual-diameter  car  it  owns  of  the 
provisions  of  this  Order  and  instruct  the 
railroad  not  to  accept  for  transporiation 
any  such  car  until  the  owner  has 
complied  with  this  Order.  When  the 
owner  has  complied  with  paragraph  3  of 
this  Order,  it  shall  inform  any  lessee  of 
its  cars  or  railroad  having  possession  of 
its  cars  of  how  each  car  is  to  be  routed. 
Upon  notification  by  the  car  owner  or 
the  FRA.  each  railroad  upon  whose  line 
a  subject  car  is  located  shail  route  such 


car,  or  refrain  from  placing  such  car  for 
loading,  as  prescribed  herein. 

2.  Any  report  or  program  required  to 
be  submitted  to  FRA  by  this  Order 
should  be  submitted  to:  Chief. 
Hazardous  Materials  Division.  RRS-12. 
Office  of  Safety  Enforcement,  Federal 
Railroad  Administration.  400  Seventh 
Street  SW„  room  8326,  Washington,  DC 
20590. 

The  report  or  program  may  be 
submitted  by  facsimile  to  (202)  366-7136. 

3.  Owners  of  dual-diameter  tank  cars 
shall  determine  a  statistically  valid 
sample  for  inspection  of  each  design 
type  that  will  assure  a  99  percent 
confidence  level  that,  within  each  design 
type,  no  more  than  one  percent  of  the 
cars  not  selected  for  the  sample  contain 
an  imperfection  as  defined  in  the  1990 
Association  of  American  Railroads 
Manual  of  Standards  and  Recommended 
Practices.  Section  C — ^Part  III. 
Specifications  for  Tank  Cars.  Appendix 
W  in  the  inspection  areas  required  by 
this  order.  Sampling  shall  be  based  on  a 
hypergeometric  distribution  as 
described  in  Bishop,  Flienberg.  and 
Holland.  Discrete  Multrivariate 
Analysis:  Theory  and  Practice,  The  MIT 
Press,  Cambridge,  Massachusetts  (1975). 
As  soon  as  possible  after  issuance  of 
this  Order,  owners  shall  report  the 
identity  of  the  sample  (including  the 
identity  of  the  design  tj-pes  and  the 
reporting  marks  of  all  cars  built  to  the 
same  design),  to  the  Chief.  Hazardous 
Materials  Division.  FRA.  The 
submission  to  FRA  shall  also  contain  a 
proposed  schedule  for  completion  of  the 
inspection  of  the  sample. 

4.  Each  owner  shall  ensure  that  each 
car  selected  as  part  of  the  sample 
required  under  paragraph  3  is 
immediately  routed  to  expedite  its 
inspection.  Once  identified  as  part  of  the 
sample,  such  a  car  may  not  be  loaded 
until  it  has  been  inspected.  Inspection  of 
the  entire  representative  sample  shall  be 
completed  as  soon  as  possible,  but  no 
later  than  60  days  after  the  effective 
date  of  this  order.  The  inspection  of  any 
car  that  was  subject  to  the  100-car 
immediate  sampUng  under  way  at  the 
time  this  Order  was  issued  may  be 
counted  toward  the  completion  of  the 
inspection  of  the  larger  sample  of  the 
design  type  to  which  that  car  was 
constructed. 

5.  Owmers  shall  furnish  daily  reports 
to  the  Hazardous  Materials  Division, 
Office  of  Safety  Enforcement,  FRA  cf 
the  cars  inspected  the  previous  day  and 
the  car  number,  certificate  of 
construction  number,  built  date. 
accumulated  mileage,  last  periodic  tank 
hydrostatic  test  date,  and  results  of  the 
inspection. 
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6.  If  any  sample  c=ir  of  a  pdrticular 
design  type  is  found  w*h  a" 
imperfe<;Tion  ;*s  d^'^r.--i   n  -^ ppendix  W 
of  theTaoK  Cir  Sf  iP    •.    -f^   iwner  shall 
immediately  notify  FRA  and  any  other 
owners  of  cars  built  to  that  design  type 
(to  the  extent  the  owner  knows  of  such 
other  owners).  Thereafter,  owners  of 
cars  of  that  design  type  must  ensure  that 
all  such  cars  are  inspected  in 
accordance  with  paragraph  8  of  this 
Order  before  permitting  any  further 
loading  of  such  cars. 

7.  Owners  shall  periodically  inspect 
(under  the  procedures  set  forth  in 
paragraah  8,  below)  all  of  those  dual- 
diameter  cars  built  to  the  same  designs 
as  ar-v     ^r  '^and  to  have  a  crack  (as 
definf  cl  n  49  CFR  215.5).  To  determine 
future  ns  sections,  owners  shall 
estimate  the  car's  anticipated  mileage 
and  choose  the  year  the  car  will  reach 
150.000  miles  or  ten  years,  which  ever 
comes  first  from  the  date  of  the 
inspection  required  by  this  Order. 

8.  Except  as  otherwise  provided, 
pwners  shall  insp)ect  each  car  required 
to  be  inspected  under  this  Order  as 
follows: 

a.  Clean  the  interior  of  each  car. 

b.  Remove  the  tank  jacket  and 
insulation/ thermal  protection  from  the 
draft  sill  reinforcement  pad  and  the 
transition  sheet  weld  areas  at  least 
twenty-four  inches  on  each  side  of  the 
tank  car  longitudinal  centertine  (see 
Figure  1). 

c.  Use  a  wire  brush  on  all  Interior  and 
exposed  exterior  welds  and  visually 
inspect  for  defects 

d.  Radiograph  Al.  A2,  Bl.  and  B2 
circumferential  weld  areas  two  inches 
on  each  side  of  each  weld  and  at  least 
twenty-four  inches  on  each  side  of  the 
tank  car  longitudinal  centerline.  (See 
Figure  1 ) 

e.  Inspect  the  draft  sill  pad  and  pad- 
to-tarJc  weids  near  the  termination  of 
the  non-continuous  center  sill  using  dye 
penetrant  testing  methods. 

f.  Use  ultrasonic  examination  to  find 
the  tank  shell  thickness  in  internal  and 
exposed  externa!  areas  showing 
mechanical  or  corrosion  damage  and  to 
determine  the  depth  of  defects  found. 

g.  The  nondestructive  ex^rr.ma'i.  is 
and  acceptance  standarcis  of  Ap^eridix 
W  of  the  Tank  Car  Manual  apply. 


h.  For  repaired  areas,  the 
requirements  of  Appendix  R  of  the  Tank 
Car  Manual  apply. 

i.  The  standards  for  non-destructive 
test  technicians  of  Appendix  W  of  the 
Tank  Car  Manual  apply. 

j.  THe  requirements  of  Rule  88, 
"Mechanical  Requirements  for 
Acceptance,"  of  the  1992  AAR  Field 
Manual  of  Interchange  Rules  apply. 

FRA  realizes  that  some  car  designs 
may  not  be  appropriate  for  some 
inspection  techniques.  For  instance, 
radiography  may  not  be  possible  in 
areas  hidden  under  structural  elements. 
Owners  who  cannot  comply  with  the 
protocol  above  may  establish  an 
alternative,  equivalent  protocol  that, 
after  submission  to  and  approval  by  the 
Chief,  Hazardous  Materials  Division  of 
FRA,  may  be  used  in  lieu  of  the 
inspection  protocol  in  this  paragraph. 

9.  If,  during  the  inspection,  a  car  is 
found  to  have  any  imperfection  as 
defined  in  Appendix  W  of  the  Tank  Car 
Manual,  the  car  may  be  returned  to 
service  only  after  the  car  has  been 
repaired  in  accordance  with  Appendix  R 
of  the  Tank  Car  Manual. 

10.  Cars  inspected  as  required  by  this 
Emergency  Order  shall  have  the 
marking  DDI  followed  by  the  month  and 
year  of  inspection  stenciled  in  1-inch 
(minimum)  letters  in  association  with 
the  stenciling  for  specification  and  test 
dates  as  set  forth  in  Appendix  C  of  the 
Tank  Car  Manual.  Any  car  requiring 
periodic  inspection  urider  this  Order 
shall  also  have  the  due  date  stencilled  in 
1-inch  (minimiun)  letters  to  the  right  or 
below  the  inspection  date. 

11.  Records  of  inspections  performed 
imder  this  Emergency  Order,  including 
radioscopy  films,  be  retained  by  the 
owner  for  the  life  of  the  car. 

Relief 

Tank  car  owners  may  obtain  relief 
from  this  Order  by  Informing  the  Federal 
Railroad  Administration,  as  directed,  of 
the  identity  of  the  representative  sample 
and  by  performing  the  inspections  and 
making  the  reports  as  required. 

Penalties 

Each  violation  of  this  Emergency 
Order  shall  subject  the  respondent 
committing  such  violation  to  a  civil 
penalty  of  up  to  $20,000.  45  U.S.C.  432, 


433.  FRA  may,  through  the  Attorney 
General,  also  seek  injunctive  relief  to 
enforce  this  order,  45  US.C  439 

Future  Action 

FRA  believes  that  this  Emergency 
Order  may  be  only  the  first  step  in 
achieving  safety  with  dual-diameter 
tank  cars.  The  results  of  the  car 
inspections  will  be  studied  and 
additional  notices  under  this  Emergency 
Order  may  be  issued,  and/or  other 
enforcement  actions,  as  appropriate. 
may  be  taken. 

Notice  to  Affected  Persons 

Notice  of  this  Order  wJi  be  provided 
by  publishing  it  on  an  emergency  basis 
in  the  Federal  Register.  Copies  of  this 
Emergency  Order  were  sent  by  mail  or 
facsimile  prior  to  publication  to  the 
Association  of  Amencan  Railroads,  the 
American  Short  Line  Railroad 
Association,  the  Regional  Railroads  of 
America,  the  Railway  Progress  Institute, 
all  members  of  the  /\AR  Tank  Car 
Committee,  and  to  owners  of  dual- 
diameter  tank  cars  as  follows:  PL.M 
Transportation  Equipment  Corp., 
Chevron.  U.S.A.,  Inc.;  Continental  Tank 
Car  Corporation:  General  American 
Transportation  Corp.:  Phillips  66 
Company:  Suburban  Propane:  ACF 
Industnes,  Inc.;  CGTX  Inc.;  Procor 
Limited:  Umon  Tank  Car  Company:  and 
U.S.  Rail  Sen-ices,  Inc, 

Review 

Opportunity  for  forma!  review  of  this 
Emergency  Order  will  be  provided  m 
accordance  with  section  203lb)  of  the 
Federal  Railroad  Safety  Act  of  1970,  45 
use.  432(b),  and  section  554  of  title  5  of 
the  United  States  Code.  Administrative 
procedures  governing  such  review  are 
found  in  49  CFR  part  211  {see  i  211.47. 
^l-.75). 

Effective  Date 

This  Order  shall  be  effective  at  12:01 
a  m.  (e.s.t.)  on  April  4,  1992, 

Issued  m  Washington.  DC  on  April  Z.  1992. 
Gilbert  L  CannicbaeL 
Admimstmlor. 
[FR  Doc,  92-6185  Filed  4-6-92;  8:45am] 
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This   sectton   ot   the   FEDERAL   REGISTER 
contains  regulatory   ciocuments   having 
general  applicability  and   legal   eftect.    rrosi 
ot  which   are  keyed  to  and  codified   m 
the  Code  of   Federal   Regulations,   whicti   is 
published   under   50   titles   pursuant   to   44 
US.C,    1510, 

The  Code  of   Federal   Regulations  is  soid 
by  the   Supenntendent  of   Documents 
Pnces  of  new   books  are   listed   in   the 
first   FEDERAL    REGISTER    issue   of   each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7CFRPart  1d 

Rural  Labor;  Immigration  Reform  and 
Control  Act 

agency:  Department  of  Agriculture. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  7  CFR 

part  Id.  which  defines  fruits,  vegetables. 
and  other  perishable  rommodities  as 
prescribed  by  section  302(a)  of  the 
Immigration  Reform  and  Control  Act  of 
1986.  Public  Law  99-603.  100  Stat,  3359 
(IRCA).  This  rule  will  assist  the  United 
States  Department  of  Justice, 
immigration  and  Naturalization  Service 
(INS)  in  determining  the  special 
agricultural  workers  to  be  admitted  into 
the  United  States  or  to  have  their  status 
adjusted  to  that  of  temporary'  legal 
residents.  In  particular,  this  rule 
provides  that  field  work  performed  by 
aliens  with  respect  to  the  commodity 
"sod"  does  not  meet  the  definition  of 
"seasonal  agricultural  services"  and, 
thus,  an  alien  who  performed  field  work 
w;th  respect  to  the  commodity  "sod" 
does  not  quahfy  for  admission  or 
adjustment  of  status  to  that  of 
temporary  legal  resident  under  the 
Special  .A.gncu!!ura!  Worker  (SAW) 
Program..  This  nile  also  will  enable  the 
Secretary  of  Labor  to  relieve  the 
reporting  burden  of  certain  emipioyers 
presently  required  under  29  CFR  part 
502  to  file  quarterly  Work-Day  Reports 
(Formi  ESA-92),  as  prescribed  by  section 
210A(b)(2)  of  the  INA,  8  U.S.C. 
n61fbl{2). 

EFFECTtVE  DATE:  June  1    li48" 
FOR  FURTHER  INFORMATION  CONTACT: 
.•\1  French,  Coordinator  of  .Agricultural 
Labor  Affairs.  Economic  Analysis  Staff, 
room  227-E,  Administration  Building, 
United  States  Department  of 


Agriculture.  14th  and  Independence 
Avenue,  SW  ,  Washington.  DC  20250- 
UOO,  telephone  (202)  720-4737. 
SUPPLEMENTARY  INFORMATION;  Section 
302ia)  of  the  IRCA  added  section  210  to 
the  Immigration  and  Nationality  Act 
:!NA),  8  use  1160.  to  create  the  SAW 
!'*rogram  under  which  an  alien  who 
performed  "seasonal  agncultural 
services  '  for  at  least  90  man-days  during 
•he  12-month  period  ending  May  1, 1986, 
and  who  was  otherwise  admissible  as 
an  immigrant  to  the  United  States,  could 
apply  to  the  Attorney  General  of  the 
United  States  for  admission  or 
adjustment  of  status  to  that  of  an  alien 
lawfully  admitted  for  temporary 
:-esidence.  Subsequently,  such  a  SAW 
may  be  eligible  for  adjustment  of  status 
to  that  of  permanent  resident.  SAWs  are 
not  required  to  continue  working  in 
agriculture  and  are  free  to  seek 
employment  in  any  occupation  or 
industry- 
Section  210(h)  of  the  INA.  8  U.S.C. 
1160(h),  directed  the  Secretary  of 
Agriculture  to  publish  regulations 
defining  the  fruits,  vegetables,  and  other 
perishable  commodities  in  which  field 
work  related  to  planting,  cultural 
practices,  cultivating,  growing,  and 
harvesting  will  be  considered  "seasonal 
agricultural  services."  the  performance 
of  which  would  qualify  an  alien  for 
inclusion  in  the  SAW  Program.  On  June 
1,  1987.  at  52  FR  20372-76  (codified  at  7 
CFR  part  Id),  the  United  States 
Department  of  Agriculture  (USDA) 
pubhshed  its  final  rule,  including  the 
determination  that  sod  was  not  a  fruit, 
vegetable,  or  other  perishable 
commodity  within  the  meaning  of 
section  210(h)  of  the  INA.  Thereafter, 
sod  farmers  and  illegal  aliens  who  had 
performed  field  work  with  respect  to  sod 
during  the  relevant  period  for  SAW 
eligibihty  brought  suit  in  the  United 
States  District  Court  for  the  Northern 
District  of  Illinois  seeking  to  invalidate 
the  rule  insofar  as  it  excluded  sod  from 
"other  perishable  commodities" 
encompassed  by  the  SAW  Program. 
Heriberto  Morales,  et  al.  v.  Clayton  K. 
Yeutter.  et  al.  No.  87-C-20522  (N.D.  111.). 

On  March  29.  1988,  at  52  FR  10064 
[codified  at  8  CFR  part  210],  INS 
pubhshed  its  final  rule  setting  forth  the 
procedures  and  requirements  for  SAW 
applications.  The  INS  regulations  at  8 
CFR  210.1  (p)  define  "qualifying 
agricultural  employment"  for  purposes 
of  SAW  status  as  the  performance  of 


"seasonal  agricultural  services"  as  that 
term  is  defined  In  regulations  issued  by 
the  Secretary  of  Agriculture  at  7  CFR 
part  id. 

Section  303(a)  of  the  IRCA  added 
section  210 A  to  the  INA.  8  U.S.C.  1161. 
to  create  the  Replenishment  Agricultural 
Worker  (RAW)  Program  under  which 
additional  special  agricultural  workers, 
known  as  RAWs.  may  be  admitted  or 
otherwise  adjusted  to  the  status  of 
lawful  temporary  residents  in  any  fiscal 
year  (FY),  beginning  in  FY  1990  and 
ending  in  FY  1993,  to  meet  a  shortage  of 
workers  to  perform  "seasonal 
agricultural  services."  Section  210A  of 
the  INA  directs  the  Secretaries  of 
Agriculture  and  Labor,  before  the 
begirming  of  each  FY,  to  determine 
jointly  the  number  (if  any)  of  RAWs 
who  should  be  admitted  or  otherwise 
adjusted  to  the  status  of  lawful 
temporary  residents  to  meet  a  shortage 
of  workers  to  perform  "seasonal 
agricultural  services."  This  number  is 
referred  to  as  the  "shortage  number." 
Section  210A  of  the  INA  further  provides 
that  the  Attorney  General  shall  provide 
for  the  admission  or  adjustment  of  a 
number  of  aliens  equal  to  the  shortage 
number  (if  any).  Such  number  may  not 
exceed  the  annual  numerical  limitation, 
which  is  set  by  a  statutory  formula 
based  upon  a  percentage  of  those 
individuals  who  had  their  status 
adjusted  under  the  SAW  Program,  less 
the  number  of  SAWs,  including  RAWs, 
who  continue  to  work  in  "seasonal 
agricultural  services,"  and  adjusted  to 
take  into  account  any  change  in  the 
number  of  nonimmigrant  aliens  admitted 
under  section  101(a)(15)(H)(ii)(a)  of  the 
INA  (H-2A  workers)  to  perform 
temporary  "seasonal  agricultural 
services."  Section  210A(a)(7)  of  the  INA. 
8  U.S.C.  1161(a)(7),  provides  procedures 
under  which  a  group  or  association 
representing  employers  in  "seasonal 
agricultural  services"  may  appeal  to  the 
Secretaries  of  Agriculture  and  Labor  for 
an  emergency  increase  in  the  shortage 
number.  RAWs  admitted  or  otherwise 
adjusted  under  section  210A  are 
required  by  section  210A(d)(5),  8  US.C. 
1161(d)(5).  to  perform  a  specified 
amount  of  "seasonal  agricultural 
services"  in  each  FT  in  order  to  avoid 
deportation  and  to  be  eligible 
subsequently  for  naturalization. 

On  August  11, 1989,  at  54  FR  32985 
(codified  at  7  CFR  part  le  and  29  CFR 
part  503),  USDA  and  the  United  States 
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Department  of  Labor  (DOl.)  published 
)Ointly  their  final  rjie  se*t;ng  forth  th.e 
methodology  fur  det5rm:ning  the 
shortage  number.  On  Mav  21, 1990,  at  55 
FK  2Cr-5  (codiHed  at  8  CFR  part  210a), 
INS  published  ;'s  f.ndl  r,:ie  setting  forth 
the  procedures  and  requirements  for 
■iliens  to  register  and  apply  for  RAW 
_vatu8.  The  LNS  regulaUona  , 
:mpiem,enting  the  RAW  Program  at  8 
CP"R  210a  111 '  incorporate  by  reference 
the  L'SDA  definition  of  "seasonal 
agricultural  services"  at  7  CFR  part  Id. 

Section  210A{b)(2i  of  the  INA.  8  U.S.C. 
1161fbK2j,  requires  empioyers  to  report 
to  the  Goverrunent  certain  information 
about  the  amount  of  work  performed  by 
SAVVs  (inciudins  R.A,U  sj  m  "seasonal 
agncuiturai  s»-  :c>'S     On  S^'pteraber  9, 
198a,  at  53  FR  151.54   ,    a;:.-  ■  at  29  CFR 
part  502).  DCu.  pu(Ji;sned  its  final  rule 
regardmg  the  reporT.ng  and  employment 
requiremenis  for  employers  of  SAWb  in 
'seasonal  ^ncultural  services." 
Because  the  exclusion  of  the  commodity 
"sod."  33  well  as  certain  other 
conimodities.  from  the  definition  of 
"seasonal  agricuitural  services  '  was  in 
litigation  and  because  of  the  need  to 
have  reliable  data  concerning  the 
perfarnumce  of  field  work  in  such 
"contested  crops"  in  the  event  such 
crops  were  to  be  included  in  the  SAW 
Program,  the  regulations  at  29  CFR  part 
502  required  employers  to  report  the 
number  of  work-days  performed  in  sod 
and  the  other  contested  crops 

On  September  26,  1988,  the  United 
States  District  Court  for  the  Northern 
District  of  Uhnois  enjoined  the  exclusion 
of  sod  from  "seasonal  agricuitural 
services"  and  remanded  the  regulation 
to  USDA  to  reconsider  the  rule  in  hght 
of  its  decision.  Morales  v.  Lyng,  702  F. 
Supp  161  (N'.D.  Dl.  1988).  Because  the 
statutory  deadline  for  aliens  to  apply  for 
SAW  status  was  only  one  month  away, 
the  court  ordered  INS  to  accept 
"skeletal"  applications  for  SAW  status 
from  sod  wodurs  in  order  to  preserve 
their  rights  ki  the  event  that  USDA 
determined  that  field  work  with  respect 
to  sod  met  the  definition  of  "seasonal 
agricuitural  services."  USDA  conducted 
further  notice  and  comment  rulemaking 
and  concluded  that  sod  should  conlinue 
to  be  excluded  from  the  SAW 
regulation.  53  FR  50375  Pec  15.  1988). 
The  plaintiffs  renewed  their  suit  in  the 
district  conrL  which  on  June  11, 1990, 
ordered  that  «od  be  included  in  the 
definition  "other  perishable 
commodities"  at  7  CFR  ld.7.  Hen'berto. 
Morales,  et  al.  v.  Clayton  K.  Yeutter.  et 
al.  No.  87-C-a0522  (N.D.  111.).  The 
Government  did  not  seek  a  stay  of  the 
district  court  order  and  on  Novemrber  23, 


1990.  at  55  FR  48831.  USDA  published  a 
final  rule  in  the  Federal  Register 
redefining  sod  as  a  result  of  the  decision 
by  the  district  court. 

The  Goveniment  filed  an  appeal  of 
that  decision  to  the  United  States  Court 
of  Appeals  for  the  Seventh  Circuit, 
which  rev  ersed  the  decision  of  the 
district  court  and  granted  judgment  for 
USDA.  Heriberto  Morales,  et  al.  v. 
aayton  K.  Yeutter.  et  al.  No,  90-2787 
(7th  Cir.  December  18. 1991).  Thus,  the 
original  detemiination  by  USOA  that 
sod  was  not  a  fmil,  vegetable,  or  other 
perishable  commodity  within  the 
meaning  of  "seasonal  agricultural 
services  '  for  purposes  of  section  21D(h) 
of  the  INA.  8  U.S.C.  1161(h).  has  been 
sustained. 

As  a  result  of  the  decision  issued  by 
the  Court  of  Appeals  in  Morales  v. 
Yeutter.  USDA  is  rescinding  its 
November  23, 1990,  final  ruk  that 
included  sod  as  an  "other  perishable 
commodity."  The  effect  of  this  rule  is 
retroactive  and  applies  to  field  work 
with  respect  to  sod  conducted  during  the 
period  relevant  to  SAW  applicants. 
Because  the  INS  regulations 
implementing  the  SAW  Program 
incorporate  by  reference  the  definition 
of  "seasonal  agricultural  services"  at  7 
CFR  part  Id.  the  effect  of  this  rule  will 
be  that  Reld  work  with  respect  to  sod 
will  D0t  be  considered  "qualifying 
agricultural  employment"  for  purposes 
of  SAW  status.  In  addition,  because 
field  work  with  respect  to  sod  does  not 
meet  the  definition  of  "seasonal 
agricultural  services."  field  work  with 
respect  to  sod  will  not  be  considered  in 
the  estimates  made  in  connection  with 
the  RAW  program  under  section  210A(a) 
of  the  INA;  groups  or  associations 
representing  empioyers  with  respect  to 
sod  will  not  be  able  to  request  an 
emergency  increase  in  the  shortage 
number  onder  section  210A(a)(7)  of  the 
INA:  and  fiedd  work  with  respect  to  sod 
will  not  count  toward  the  number  of 
work -days  in  "seasonal  agricultural 
services"  required  to  be  performed  by 
RAWs  under  section  210A(d)(5)  of  the 
INA.  Finally,  this  rule  will  enable  the 
Secretary  of  Labor  to  relieve  the 
reporting  burden  of  certain  employers 
presently  required  under  29  CTR  part 
502  to  file  quarterly  Work -Day  Reports 
(Form  ESA-S2),  as  prescribed  by  section 
210Arbl(2)  of  the  INA,  8  U.S.C. 
n61{b){2). 

The  decision  of  the  Court  of  Appeals 
sustains  the  original  rule  that  was 
protiralgated  by  USDA  through 
rulemaking  Hence,  pursuant  to  5  U.S.C. 
553.  good  cause  is  found  that  further 
notice  and  opportunity  for  public 


comment  is  unnecessary,  and  good 

cause  IS  found  to  make  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

The  Deputy  Assistant  Secretary  for 
Economics  has  reviewed  this  rule  m 
accordance  with  Executive  Order  >j. 
12291  and  has  determined  that  it  is  not  a 
ma)or  rule. 

Tills  final  rule  has  been  reviewed  m 
aocc-duRce  with  Execuhve  Order  No, 
12778.  Civil  Justice  Reform.  This  rule  is 
intended  to  have  preemptive  effect  with 
respect  to  any  Stale  and  local  laws. 
regulations,  or  policies  that  conflict  with 
its  provisions  or  that  would  otherwise 
impede  its  full  implementation  This  rule 
16  intended  to  have  retroactive  efleot 
and  is  effective  as  of  June  1. 198".  the 
date  of  the  original  final  rule  There  are 
no  administrative  procedures  that  must 
be  exhausted  prior  to  any  judina! 
challenge  to  the  prov  isions  of  this  rule  or 
the  application  of  its  provisions 

List  of  Subjects  in  7  CFR  Part  Id 

Immigration.  "Rural  Labor. 

Accordingly,  part  Id.,  title  7.  Code  of 
Federal  Regiilatior^s  is  amended  as 
follows 

PART  Id— RURAL  LABOR— 
IMWiGAATION  REFORM  AND 
CONTROL  ACT  OF  1986— 
DEFINITIONS 

i.  The  authority  cithtion  for  part  Id 
continues  to  read  as  follows: 

Aiitfionty:8U:S.C  tieo 

2.  Section  ld.7  is  revised  to  read  as 
follows: 

§  ld.7    Other  perishable  commodrties. 

Other per:shnb.'e  cam:nod.::fs  mean 
those  commodities  which  do  not  mcfi 
the  definition  of  fmrts  or  vet^etahieB, 
that  are  produced  as  a  resul;  of  ffid 
work,  and  have  critical  and 
unpredictable  labor  demands.  This  is 
limited  to  Christmas  trees,  cut  flowers, 
herbs,  hops,  horricuitural  specialties, 
lettuce  seed,  Spanish  reeds  (arundo 
donax),  spices,  sugar  beets,  and  tobacco. 
This  is  an  exclusive  list,  and  anything 
not  listed  is  excluded.  Examples  cf 
commodities  that  are  not  included  as 
perishable  commodities  are  animal 
aquacultural  products,  birds,  dairy 
products,  earthworms,  fish  including 
oysters  and  shellfish,  forest  products,  fur 
bearing  animals  and  rabbits,  hay  and 
other  forage  and  silage,  honey,  horses 
and  other  equines,  livestock  of  all  kinds 
including  animal  specialties,  poultry  and 


poultry  prod 
wildlife,  and 
Daniel  A.  Sun 

Deputy  Assisi 
[FR  Doc,  92-8 

BILUNQ  COOE  3 

FEDERAL  F 

12  CFR  Pari 

[Docket  No.  I 

Rules  Rega 
Authority;  E 
Reserve  Ba 
Application 
Company  A 
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poultry  products,  sod,  sugar  car.e, 
wildlife,  and  wool. 
Daniel  A.  Sumner, 

Deputy  Assistant  Secretary  ^or  Economics. 
[FR  Doc.  92-8061  Filed  4-7-92;  8;45amj 

BIUJNQ  CODE  3410-01-41 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  265 

[Docket  No.  R-07521 

Rules  Regarding  Delegation  of 
Auttiortty;  Expansion  of  Auttiortty  to 
Reserve  Banl(S  to  Approve 
Applications  Under  tfie  Bank  Holding 
Company  Act 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

SUMMARY:  This  amendment  to  the 
Board's  Rules  Regarding  Delegation  of 
Authority  (Rules)  would  expedite 
applications  processing  by  expanding 
the  authority  of  the  Federal  Reserve 
Banks  to  approve  certain  appli(;dtion& 
under  sections  3  and  4  of  the  Bank 
Holding  Company  Act  (BHC  Ac;)  (12 
U.SC.  1841  et  seq.].  Specifically,  this 
amendment  would  delete  certain 
provisions  of  the  Board's  Rules  io  permit 
the  Reserve  Banks  to  approve 
Rpplications  involving  banking 
organizations  that  rank  among  a  state's 
five  largest  banking  organizations  or 
among  the  50  largest  banking 
organizations  in  the  United  States,  or 
the  acquisition  of  certain  large 
nonbanking  companies  by  bank  holding 
companies  with  over  $1  billion  in  assets. 
EFFECTIVE  DATE:  April  8. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Burke,  Senior  Economist  (202/4.S2- 
2612),  or  Dean  F.  Amel.  Economist  (202/ 
452-2911),  Division  of  Research  and 
Statistics;  or  Pamela  G.  Nardoli'li, 
Senior  Attorney  {202/452-3289).  or 
Elizabeth  Thede,  Staff  Attorney  (202/ 
452-3274),  Legal  Division,  For  the 
hearing  impaired  only. 
Telecommunications  Service  for  the 
Deaf,  Dorothea  Thompson  (202/452- 
3,544). 

SUPPLEMENTARY  INFORMATION:  The 
Board  has  delegated  authority  to  the 
Reserve  Banks  to  approve  applications 
under  the  BHC  Act  to  acquire  banks  and 
nonbank  companies,  unless  the  parties 
to  the  application  meet  certain  rank  or 
size  criteria  or  the  proposal  raises  new 
or  important  policy  issues,  Under  these 
Rules,  the  Board  must  review  any 
proposal  that  involves  two  or  more 
banking  organizations  that  rank  among 
a  state's  five  largest  banking 


organizations,  or  among  the  50  largest 
banking  organizations  m  the  United 
States.'  The  Board  also  has  reserved 
authority  to  review  any  proposal  that 
would  involve  the  acquisition  by  a 
banking  organization  with  more  than  $1 
billion  total  assets  of  a  nonbanking 
organization  that  appears  to  have  a 
significant  presence  in  a  permissible 
nonbanking  activity  * 

The  Board  is  now  amending  I's  Rules 
to  delegate  authority  to  the  Reser\'e 
Banks  to  approve  such  acquisitions.  This 
will  expedjte  the  processing  of  these 
types  of  applications.  The  am.endment 
would  permit  Reserve  Banks  to  appro\e 
applications  on  delegated  authority 
where  the  two  banking  organizations 
are  among  the  state's  five  largest 
banking  organizations,  or  are  among  the 
50  largest  banking  organizations  in  the 
United  States.  The  amendment  i/iso 
would  allow  Reserve  Banks  to  approvp 
on  delegated  authonty  certa.n  large 
nonbanking  acquisitions.  The  Board 
would  continue  to  review  ail 
applications  that  exceed  the  Department 
of  justice  Guidelines  in  any  relevant 
geographic  banking  market,  as  well  as 
applications  that  involve  a  significant 
legal  or  policy  issue  or  where  h 
substantive  wTitten  objection  has  been 
properly  made. 

Regulatory  Flexibility  .\nalysi8 

This  amendment  concerns  the 
processing  of  applications  only  and  will 
result  in  expedited  applications 
processing.  Accordingly,  it  will  reduce 
the  burden  on  applicants  and  will  not 
have  an  adverse  economic  impact  on 
small  business  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.SC.  601  etseq.). 

Paperwork  Reduction  Act  Analysis 

This  amendment  will  not  adversely 
affect  the  paperwork  burden  for 
individuals,  small  businesses,  and  other 
"persons, "  as  defined  m  the  Papervv'ork 
Reduction  Act  (44  US.C.  3501  et  seq.]. 
This  amendment  will  expedite 
applications  processing  and  reduce 
paperwork  requirements. 

Ust  of  Subjects  in  12  CFR  Part  265 

.Authority  delegations  [Overnment 
agencies).  Banks,  banking.  Federal 
Reserve  System.  Holding  companies, 
State  member  banks. 

For  the  reasons  set  forth  in  the 
preamble,  and  pursuant  to  its  authonty 


under  the  Bank  fiolding  Company  Act 
and  section  ll'k!  of  the  Federiii  Reserve 
Act.  the  Board  of  Goverridrf.  >  hr-,f':M,ri>; 
12  Cn^  part  28^.  to  read  n^  i ■..' . r.: v,  h . 

PART  265-H  AMENDED  I 

1.  The  authority  atation  for  part  285 
continues  to  read  as  follows: 

Authority-  Sees.  ll(i)  and  (k)  of  the  Federal 
Reserve  Act  (12  U.S.C.  248(1)  and  (k)). 

§?65  11     \km9rtd*ii] 

.  1  5  jf  1  p.iragraph(c)(ll)(v)(A) 
s  removed  Hit  pt-.'agraphs  {c)(ll)(v)(B) 
find  (C)  are  n  n  s  y  .ntpd  as  paragraphs 
lc)(ll)(v)(Al  and   !       « spectively. 

3.  In  §  265  11  I  ir"g' "Pb  {c)(ll)(vi)  is 
revised  to  read  hs  follows: 

5265  1 1     Functtons  e»«»e9«t*<3  to  FiK»*r»i 
Reserve  Bank*. 

«  .  .  «         « 

(c)  •  •  • 

(11)*  *  * 

(vi)  With  respect  to  nonbank 
acquisitions,  the  nonbanking  activities 
involved  do  not  clearly  fall  within 
activities  that  the  Board  has  designated 
as  permissible  for  bank  holding 
companies  under  S  225.25[b]  of 
Regulation  Y. 

•        •        •        •        • 

Board  of  Governors  of  the  Federal  Reserve 

System.  April  2. 1992. 

Iwnnsfer  |   )<,ihri(M)Q, 

AkbuLiuLe  :>tfcnriary  of  ttte  Board. 

fFR  Doc,  92-8043  Piled  4-7-82;  8:45  am] 

BILUHO  CCH>t  dJiO-Ci-f 


SMALL  BUSINESS  ADMtNtSTRATION 

13  CFR  Pan  108 

Loans  to  State  and  Local  [>«vetopmeni 
Compankes  Definitions  and  Contracts 
With  7(a)  Lenders 

agency:  Small  Business  Administration. 
action:  Final  rule. 


■  As  measured  by  total  domestic  dpp<T«iU  within 
the  relevant  area,  \1  CFR  ZftSlUciinil*  i' A). 

•  12  CFR  285,n(c)(nilvii(Bi   Although  r>thej 
situalionii  may  involve  the  issue  of  signi' o.r,' 
presence   th*  Board  generally  re»ard«  Br\  ri<rr~pnTiy 
thfl'  ranks  among  the  20  larjtest  independeri!  'irmj 
in  any  mduslry  as  havinj!  a  ^ii;Ti;rcar,'  pfsence 


summary:  On  November  15. 1990,  the 
FYesident  signed  Public  Law  l{n-574« 
rhe  Small  Business  Administration 
Rert..-u:ir:7,.i;u!r,  ttnc  .Amendment  Acts 
of  1990.  In  order  to  miplement  the 
statute.  SBA  has  previously  promulgated 
a  final  rule  (56  FR  41055)  that  increased 
the  maximum  loan  amount  from  $750,000 
to  $1  000.000  for  loans  made  by  state 
and  local  development  companies  that 
meet  specific  public  policy  goals.  The 
rule  adopted  here  provides  definitions 
for  the  terms  "minority  small  business" 
and  "business  district  revitalization" 
contained  in  the  public  poUcy  goals  final 
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rule  This  rule  also  revises  the  existing 
definition  of  "rural  areas".  ' 

In  addition,  this  rule  codifies 
procedures  for  the  purpose  of  allowing 
certain  development  companies  which 
are  certified  by  SBA  pursuant  to  section 

503  of  the  Small  Business  Investment 
Act  of  1358  (known  as  Certified 
Development  Companies.  503 
companies,  or  CDCs)  to  contract  with 
participating  lenders  to  process  and 
service  loans  made  pursuant  to  section 
7fa1  of  the  Small  Business  Act. 
EFFECTIVE  DATE:  April  8,  1992. 

FOR  FURTHER  INFORMATION  CONTACT 
LeAnn  M.  O.jver.  Deputy  Director  for 
Program  Development,  Office  of  Rural 
.•\ffa1r9  and  Economic  Development,  409 
3d  Street,  SW..  suite  8300,  Washington. 
DC  lOAld.  Telephone  (202)  205-6485. 
SUPPLEMENTARY  INFORMATION:  The 
p-oposed  rule  published  for  comment  on 
November  29, 1991  (56  FR  60942)  is 
adopted  as  final.  One  (1)  comment  was 
received  and  is  addressed  below. 

This  rule  defines  the  terms  "Minority 
Business"  and  "Business  District 
Revitalization"  as  required  to  explain 
the  new  public  policy  goals  for  the 
development  company  program  which 
were  established  in  Public  Law  101-574. 
Business  district  revitalization"  is 
limited  to  those  areas  with  a  recognized 
plan  for  redevelopment  or  revitalization. 
This  will  ensure  the  best  use  of  targeted 
resources  by  funnelling  them  to  areas 
which  have  previously  been  determined 
to  be  in  need  of  revitalization  and  for 
which  there  is  an  existing  plan  that  the 

504  resources  will  supplement. 

The  definition  of  "Minority  Business" 
incorporates  existing  SBA  regulations, 
codified  at  13  CFR  part  124.  governing 
SBA's  Minority  Small  Business  and 
Capital  Ownership  Development  (MSB/ 
COD  or  8(a))  program.  13  CFR  124.105(b) 
lists  designated  groups,  members  of 
which  SBA  presumes  to  be  socially 
disadvantaged  because  they  may  have 
been  subjected  to  racial  or  ethnic 
prejudice  or  cultural  bias  because  of 
their  affiliation  with  the  group.  The  list 
contained  in  that  regulation  has  been 
compiled  over  a  period  of  time  by  SBA 
rulemaking  after  notice  and  comment 
and  by  legislation.  SBA  has  determined 
that  using  the  same  list  in  conjunction 
with  the  development  company  program 
will  most  effectively  promote  the  will  of 
Congress  as  expressed  in  the  new 
legislation.  The  definition  also  sets  a 
51%  minority  ownership  and  control 
threshold.  A  lower  threshold  would 
permit  targeted  benefits  to  flow  to  non- 
minority  businesses.  A  higher  threshold 
could  exclude  minority-owned 
businesses  which  have  non-minority 
partners. 


The  definition  of  "Rural  Area"  in  the 
present  13  CFR  108.2  is  amended  to 
delete  the  present  requirement  that  a 
subdivision  in  a  niral  county  have  a 
population  of  under  20.000.  Public  Law 
101-574  does  not  contain  the  20,000 
person  limit  that  appeared  in  prior 
proposed  legislation.  The  effect  of  this 
change  is  to  allow  a  non-metropolitan 
county  in  its  entirety  to  qualify  as  a 
rural  area.  Paragraph  2  of  the  definition 
is  amended  only  by  rewording  previous 
language  for  the  sake  of  clarity,  though 
the  substance  remains  the  same. 

The  one  comment  received  relates  to 
the  definition  of  "Rural  Area".  The 
commentor  suggested  that  the  definition 
was  incompatible  with  the 
circumstances  of  certain  counties  in 
California.  The  rule  is  specifically 
designed  to  allow  SBA  flexibility  in 
meeting  such  situations  by  providing  the 
opportxinity  to  declare  a  portion  of  a 
metropolitan  county  rural  The  concern 
described  in  the  commenter's  letter 
would  be  alleviated  by  use  of  the  option 
provided  in  subparagraph  (2). 

The  present  definition  of  "Job 
Opportunity"  is  moved  from  13  CFR 
108.503  to  S  108.2  for  the  sake  of 
organizational  consistency. 

On  November  5. 1990  the  President 
signed  Public  Law  101-515,  the 
Appropriation  Act  for  the  Departments 
of  Commerce,  Justice,  and  State,  the 
Judiciary,  and  related  agencies  for  the 
Fiscal  Year  ending  September  30. 1991. 
One  of  the  provisions  of  this  statute 
allows  503  companies  to  contract  with 
7(a)  lenders  to  process  and  service  (7)(a) 
guaranteed  loans>  The  regulation  being 
adopted  amends  13  CFR  108.503-l(e)  to 
incorporate  this  change  to  section 
503(e)(3)  of  the  Small  Business 
Investment  Act.  The  amended  section 
permits  503  Companies  to  contract  with 
lenders  participating  in  SBA's 
guaranteed  lending  program,  authorized 
pursuant  to  section  7(a)  of  the  Small 
Business  Act.  to  prepare  loan 
applications  for  and  service  such  loans. 
Paragraph  (3)  sets  the  requirements  for 
providing  such  services,  by  addressing 
the  nature  of  the  agreement  between  the 
parties,  requiring  that  the  participating 
7(a)  lender  have  a  valid  Participation 
Agreement  (SBA  Form  750).  requiring 
that  the  7(a)  lender  be  authorized  to 
conduct  lending  activities  within  the 
State,  addressing  reasonable  fees  and 
charges  to  be  assessed  to  the  borrower, 
and  assuring  that  the  compensation 
received  by  the  503  company  is 
reasonable. 


Compliance  With  Executive  Orders 
12291  and  12612.  the  Regulatory 
Flexibility  Act  and  the  Paperwork 
Reduction  Act 

SB.'\  has  determined  that  this  proposal 
does  not  constitute  a  major  niie  for  the 
purposes  of  Executive  Order  12291.  The 
annual  effect  of  this  rule  on  the  national 
economy  is  not  expected  to  attain  $100 
million.  Loans  to  minority  businesses 
and  for  business  district  revitalization 
are  presently  made  under  existing 
authority,  It  is  not  expected  that  the 
definitions  of  such  terms  set  forth  in  this 
rule  would  have  a  significant  effect  on 
the  number  of  applications  or  dollar 
value  of  such  loans.  Specifically,  in  FY 
90.  109  loans  averaging  $172,000  each 
were  made  to  minority  firms.  -No  more 
than  $10  million  in  additional  demand 
could  result.  The  business  revitalization 
definition  is  also  unlikely  to  result  in 
more  than  SlO  million  in  additional 
demand  and  the  current  definition  of 
rural  area  is  not,  in  practice, 
significantly  different  from  the  revised 
definition  adopted  here.  The  impact  of 
503  companies  packaging  and  servicing 
7(a)  loans  under  contract  will  be  less 
than  $10  million  based  upon  information 
provided  by  the  industry  reflecting  the 
interest  expressed  in  undertaking  such 
actions. 

This  rule  will  not  result  in  a  major 
increase  in  costs  or  prices  to  consumers, 
individual  industries,  Federal,  state  and 
local  government  agencies  or  geographic 
regions,  and  will  not  have  adverse 
effects  on  competition,  employment, 
investment  productivity,  or  innovation. 
SBA  certifies  that  these  rules  do  not 
warrant  the  preparation  of  a  Federalism 
Assessment  in  accordance  with 
Executive  Order  12612. 

For  the  purpose  of  compliance  with 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  seq.,  the  provisions  of  this  rule 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  following  analysis  of  the 
provisions  is  provided  within  the 
context  of  the  review  prescribed  in  the 
Regulatory  Flexibility  Act  (5  U.S.C,  603). 

1.  These  regulations  are  promulgated: 

(a)  To  implement  Public  Law  101-574, 
cited  above  and  101-515:  and, 

(b)  To  conform  existing  regulations  to 
the  requirements  of  the  new  law, 

2.  The  legal  bases  for  these 
regulations  are  section  5(b)(6)  of  the 
Small  Business  Act.  15  U.S.C.  634fb)(6); 
sections  308(b)  and  503(a)(2)  of  the 
Small  Business  Investment  Act.  15 
U.S.C  687(b)  and  697(a)(2);  and  section 
136  of  Public  Law  100-590. 

3.  These  regulations,  taken  together, 
apply  to  all  503  companies  and  to  all 


Business 
means  acti 
community 
revitalizati 
that  encoui 
as  a  means 
productivit 
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small  concerns  applying,  or 
contemplating  an  application,  for 
assistance  under  this  program.  While  it 
is  Impossible  to  estimate  their  number, 
we  can  say  that  1,517  commitments  for 
debenture  guarantees  were  made  by 
SBA  in  FY  1991. 

4.  There  are  no  additional  reportmg, 
recordkeeping  and  other  compliance 
requirements  inherent  in  these  rules. 

5.  There  are  no  Federal  rules  which 
duplicate,  overlap  or  conflict  with  these 
rules. 

6.  There  are  no  significant  alternate 
means  to  accomplish  the  objectives  of 
these  regulations. 

For  purposes  of  the  Paperwork 
Reduction  Act,  Public  Law  9&-115,  44 
U.S.C.  ch.  35,  SBA  certifies  that  these 
rules  impose  no  new  reporting  or 
recordkeeping  requirements. 

List  of  Subjecta  in  13  CFR  Pari  108 

Loan  programs/business.  Small 
businesses. 

For  the  reasons  set  forth  above,  part 
108  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  The  authority  citation  for  part  108 
continues  to  read  as  follows: 

Authority.  15  U.S.C.  687(c),  695,  696  697a, 
697b,  697c- 

2.  Section  108.2  is  amended  by  adding 
definitions  of  the  following  terras  in  the 
appropriate  alphabetical  order: 
"Business  District  Revitalization",  "Job 
Opportunity",  and  "Minority  Business"; 
and  by  revising  the  definition  of  "Rural 
Area"  to  read  as  follows: 

§  108.2    Definftions. 

•  *         •         «         • 

Business  District  Revitalization 
means  activity  in  a  business  area  of  a 
community  with  a  recognized 
revitalization  or  redevelopment  plan 
that  encourages  business  development 
as  a  means  of  enchancing  the  economic 
productivity  of  such  area. 

•  •        •        •        « 

/ob  Opportunity  means: 

(1)  Full  time  (or  equivalent]  permanent 
employment  created  as  a  direct  result  of 
the  project  within  two  years  of  receipt  of 
permanent  financing  under  this  part,  or 

(2)  Full  time  (or  equivalent)  permanent 
employment  retained  that  would  have 
been  lost  to  the  community  but  for  the 
project  financed  under  this  part. 

*  •  •  •  • 

Minority  Business  means  a  small 
business  concern  which  is  at  least  51* 
unconditionally  owned  and  controlled 
by  an  individualfs)  who  is  a  member  of 
a  group  identified  in  S  124.105n>)  of  this 

title. 

•  «        •        •        • 

Rural  Area  means: 


thf 


(1)  Any  political  subdivision  or 
unincorporated  area  m  a  non- 
metropolitan  county  (as  defined  by 
Economic  Development  Division. 
Economic  Research  Service.  US. 
Department  of  Agriculture)  or  the 
equivalent  thereof;  or  |2)  Any  political 
subdivision  or  unincorporated  area  in  a 
metropolitan  county  or  the  equivalent 
thereof,  which  SBA  may  determine  to  be 
rural  if  such  polibcal  subdivision  or  area 
has  a  resident  population  of  less  than 
20,000. 

•  *  •  «  • 

3.  Section  108.503-1  is  amended  by 
revising  paragraph  (e)  to  read  as 

follows: 

i  108.503-1     EligtMHty  requtrsments  tor 

503  Companies. 

•         •         •         •         • 

(e)  Permissible  functions  of  a  503 
company.  (1]  A  503  company  shall 
provide  financial  assistance  in 
participation  with  SBA  under  title  V  of 
the  Small  Business  Investment  Act  and 
this  part  and  maintain  an  activity  level 
set  forth  m  J  108.503-3IC).  Such 
company  may  participate  in  the  5fn  ci:;(i 
502  loan  programs  if  the  qualifications 
set  forth  in  §108.501  or  §  108.502  are 
met. 

(2)  A  503  Company  is  encouragrd  to 
marshall  resources  for  the  benef;:  of 
small  business  in  a  manner  Ihwt  wiil 
result  in  community  economic 
development.  Accordingly,  a  ,W)3 
company  may  also  help  smiali  (.or.cerr.s 
obtain  other  assistance  from  SBA  or 
other  government  and  non-government 
programs  by  preparing  loan  applications 
and  facihiatmg  management  ar.d 
procurement  assistance. 

(3)  A  503  company  may  prepare,  close 
and  sen,'ice  deferred  participation  loans 
under  contract  with  lenders 
participating  under  section  7(a)  of  the 
Small  Business  Act  provided: 

(i)  A  written  agreement  approved  by 
SBA,  setting  forth  roles  and 
relationships  and  term.t  and  conditions, 
exists  between  the  503  compary  and  the 
participating  7(a)  lender. 

(iij  The  participating  7(aj  lentier  has  a 
valid  Participation  Agreement  (SBA 
Form  750)  with  SBA  and  affirms  its 
responsibility  under  such  agreement  to 
SBA.  notwithstanding  its  contractual 
relationship  with  the  503  company,  with 
respect  to  any  loan  closed  or  serviced 
by  a  503  company  on  its  behalf: 

(iii)  The  7(a]  lender  is  authonzed  to 
conduct  lending  activities  within  the 
State; 

(iv)  Fees  and  charges  assessed  the 
borrower  are  limited  to  those  permitted 
by  13  CFR  part  120  and  no  additional 
costs  are  charged  to  the  borrower  by  the 
participating  lender  or  the  503  rnmpany 


as  a  result  of  the  contractual 
relationship  with  the  503  comipany  wnd 

\\]  The  compensation  received  by  the 
503  i.fjmpany  is  r-^asonabte  relative  to 
the  services  performed  pursuant  to  the 
contract. 

(4)  A  Small  Busine.Hs  Investment 
Company  (SBIC)  licensed  by  SBA  may 
not  be  certified  as  a  503  company  nor 
may  a  503  company  t  •  h:  SBIC. 
•        •        •        •        • 

Catalog  of  Federal  Domestic  AMittance 
59i>3e  Certified  Development  Company 
Loans  (503  Loans);  5fi.041  Certified 
Development  Company  Loans  (504  Loani). 

Dated  Marrh  :n  •>.9i9Z 
Patricia  Saiki. 
Administrator 
[FR  Dric  P? -eitZ  FUed  4-7-©2;  8:45  am) 

WLUNO  COOf  W^ft-eMI 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  9 
RIN  ?900-AF53 

Servicemen  8  and  Veterans  Group 
Life  Insurance 

AGEMCV:  Department  of  Veterans 

At'nirs. 

action:  Final  regulations. 

summary:  The  Department  of  Veterans 
Affairs  is  amending  its  regulations 
relating  to  Servicemen's  and  Veterans' 
Group  Life  Insurance  to  reflect  that  the 
law  provides  for  an  increase  in  the 
maximum  amount  of  Servicemen's  and 
Veterans'  Group  Life  Insurance  which 
may  be  purchased. 
EFFECTIVE  date:  April  6,  1991. 
FOR  FURTMEB  INFORMATION  CONTAC"r. 

Mr.  Gregory  C.  Hosmer,  Insurance 

Specialist/Attorney.  Department  of 

Veterans  Affairs  Regional  Office  and 

Insurance  Center,  P.O.  Box  8079. 

Philadelphia,  Pennsylvania  19101.  (215) 

951-5710 

SUPPLEMENTARY  INFORMATION;  The 

Persian  Gulf  Conflict  Supplemental 
Authorization  and  Personnel  Benefits 
Act  of  1991,"  Public  Law  102-25,  in  part, 
amends  sections  1967  and  1977  (formerly 
sections  767  and  777]  of  title  38,  United 
States  Code.  The  amendments  provide 
for  an  increase  from  $50,000  to  $100,000 
in  the  maximum  amount  of  Servicemen's 
and  Veterans'  Group  Life  Insurance. 

The  Department  of  Veterans  Affairs 
has  determined  that  prior  publication  for 
notice  and  public  comment  is,  pursuant 
to  38  CFR  1.12.  impracticable  and 
contrary  to  the  public  interest.  There 
exists  good  cause  for  making  these  final 
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regulatory  amendments  effective 
without  prior  public  comment.  Since  the 
amendments  merely  reflect  statutory 
changes  m  the  law,  allowing  public 
comment  would  have  no  effect  on 
implementing  the  changes  mandated  by 
Congress.  Additionally,  the  cost  to  the 
Government,  ultimately  a  burden  to  the 
taxpayer,  for  prior  publication  is  saved. 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  these  final 
regulations  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  m  the 
Reg^jlatorv  Flexibility  .Act  (RFA),  5 
US.C,  601 -€12.  Pursuant  to  5  U.S.C 
605(b),  these  final  regijiations  are. 
therefore,  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 
The  reason  for  this  certification  is  that 
these  final  regulations  will  affect  only 
certain  govemm.ent  life  insurance 
policyholders.  They  will,  therefore,  have 
no  significant  direct  impact  on  small 
entities  m  term.s  of  compliance  costs. 
paperwork  requirements  or  effects  on 
competition. 

The  Department  of  Veterans  Affairs 
has  also  determined  that  these  final 
regulations  are  nonmajor  in  accordance 
with  Executive  Order  12291,  Federal 
Regulations.  These  regulations  will  not 
have  a  Si 00  million  annual  effect  on  the 
econom,y.  wili  not  cause  a  major 
increase  in  costs  or  pnces,  and  will  not 
otherwise  have  any  significant  adverse 
economic  effects. 

The  catalog  of  Federal  Domestic 
Assistance  Program  number  for  these 

regulations  is  64  103. 

List  of  Subjects  in  38  CFR  Part  9 

Armed  forces.  Life  insurance, 
Veterans. 

Approved:  February  7.  1992. 
Edward }.  Derwinski, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  9  is  amended  as 
set  forth  below; 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows; 

Authority:  72  Stat.  1114,  79  Stat.  380.  &4 
Srat   326  88  Stat.  165  (38  U.S.C.  501), 
suDchapter  III.  chapter  19,  unless  otherwise 
noted.  , 

§9.2    1  Amended! 

2.  In  J  92,  pa.-agraphs  (a]  and  (b)  are 
a.mended  by  removing  the  date  "January 
1.  1986"  from  both  paragraphs,  and  add 
in  its  place  the  date  "April  6, 1991"  in 
both  paragraphs. 

3.  In  §  9.3,  paragraph  (e)  and  its 
authority  citations  are  revised  to  read  as 
follows: 


5  9.3     Appllcatlons- 


(e)  Members  who  met  the 
requirements  for  full-time  Servicemen's 
Group  Life  Insurance  coverage  under 
S  9.1(a)(3)  or  Veterans'  Group  Life 
Insurance  coverage  under  5  9  3(f)  as  of 
May  1, 1991,  are  eligible  to  obtain 
increased  coverage  up  to  a  maximum  of 
$100,000  if  the  member— 

(1)  Is  insured  under  Servicemen's 
Group  Life  Insurance  or  Veteran's  Group 
Life  Insurance  as  of  May  1.  1991;  or 

(2)  Within  one  year  after  May  1,  1991, 
reinstates  Servicemen's  Group  Life 
Insurance  or  Veterans'  Group  Life 
Insurance  that  had  lapsed  for 
nonpayment  of  premiums;  and 

(3)  The  member  submits  a  written 
application  for  the  increased  coverage  to 
the  office  established  in  §  9.1(j]  within 
one  year  after  May  1, 1991. 

(Authority:  38  U.&C  1977) 

***** 

4.  Section  9.4  is  revised  to  read  as 
follows: 

§  9.4    Amount  of  Insurance 

Effective  April  6.  1991,  Servicemen  s 
Group  Life  Insurance  is  issued  in  the 
amount  of  $100,000  imless  the  insured 
member  elects  in  writing — 

(a)  To  not  be  insured,  or 

(b)  To  be  insured  in  any  lesser  amount 
evenly  divisible  by  $10,000. 

The  $100,000  coverage  does  not  apply  to 
those  members  separated  or  released 
prior  to  April  6. 1991.  except  for  those 
members  eligible  for  coverage  under 
5  9.1(a)(3)  of  this  part. 

(Authority:  38  U.S.C.  1967) 

§9.24    [Amended] 

5.  In  §  9.24,  paragraphs  (a)  (1)  and  (2) 
are  amended  by  removing  the  date 
"January  1, 1966"  from  both  paragraphs, 
and  adding  in  its  place  the  date  "April  6. 
1991."  in  both  paragraphs. 

(FR  Doc.  92-7901  Filed  4-7-92;  8:45  am] 
Btixitra  COM  euo-oi-M 


38  CFR  Part  2t 
RIN  290O-AF32 

Impiementation  of  the  Persian  Gulf 
War  Veterans  Benefits  Act  of  1991 
and  the  Montgomery  Gl  Bill;  Active 

Duty 

AGENCY:  Department  of  Veterans 

Affairs. 

ACTION:  Interim  final  regulations  with 
request  for  public  comment. 

summary:  The  Persian  Gulf  War 
Veterans'  Benefits  Act  of  1991  provides 


increases  in  the  full-time  rate  of  basic 
educational  assistance  payable  to 
someone  pursuing  a  program  of 
education  under  the  Montgomery  GI 
Bill — Active  Duty,  effective  October  1. 
1991.  These  interim  regulations 
implement  that  increase.  VA  also  is 
authorized  by  law  to  set  by  regulation 
the  amount  of  monthly  educational 
assistance  payable  to  someone  who  is 
pursuing  a  program  of  education  at  other 
than  the  full-time  rate  under  the 
Montgomery  GI  Bill — Active  Duty.  Since 
full-time  rates  are  increased.  VA  is 
making  proportional  increases  to  other 
than  full-time  rates.  The  portion  of  this 
notice  setting  these  rates  effective 
October  1. 1991  constitutes  interim  final 
regulations  to  inform  the  public  of  the 
rates  of  educational  assistance  payable 
for  this  training.  Public  comment  is 
invited  concerning  these  other  than  full- 
time  rates. 


DATES:  Comments  must  be  received  on 
or  before  May  8, 1992.  Comments  will  be 
available  for  pubhc  inspection  until  May 
18, 1992.  These  regulations  are  effective 
October  1,  1991. 

ADDRESSES:  Send  written  comments  to: 
Secretary  of  Veterans  Affairs  (271A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington.  DC 
20420.  All  written  comments  received 
will  be  available  for  pubhc  inspection 
only  in  the  Veterans  Services  Unit,  room 
170  of  the  above  address  between  the 
hours  of  8  a.m.  to  4;30  p.m.,  Monday 
through  Friday  (except  holidays)  until 
May  18. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
June  C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service,  Veterans  Benefits 
Administration,  (202)  233-2092. 

SUPPt£MENTARY  INFORMATION:  Section 
337  of  the  Persian  Gulf  War  Veterans' 
Benefits  Act  1991  (Pub.  L.  102-25) 
provides  an  increase  in  educational 
assistance  payable  under  the 
Montgomery  GI  Bill — Active  Duty  to 
someone  who  is  pursuing  a  full-time 
program  of  education.  Tliis  increase  is 
effective  on  October  1. 1991,  and  will 
last  for  two  years.  At  the  end  of  that 
two-year  period  the  Secretary  of 
Veterans  Affairs  may  either  revert  to 
payment  at  the  rates  in  effect  before 
October  1, 1991:  continue  paying  the 
new  rates;  or  provide  a  percentage 
increase  in  educational  assistance  equal 
to  the  percentage  increase  in  the 
Consumer  Price  Index  during  the  12- 
month  period  preceding  June  30,  1993. 

The  law  (38  U.S.C.  1415(a)(2))  requires 
the  Department  of  Veterans  Affairs 
(VA)  to  set  the  rate  of  payment  of 
educational  assistance  to  people 
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pursuing  programs  of  education  at  a  rate 
other  than  full  time.  Since  statutory  full- 
time  rate  increases  are  effective  October 
1,  1991,  we  are  making  corresponding 
proportional  increases  in  the  other  than 
full-time  rates  effective  the  same  date. 
Interim  final  regulations  provide  those 
new  other  than  full-time  rates  of 
payment. 

The  Department  of  Veterans  Affairs 
has  determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  Executive 
Order  12291,  entitled  Federal  Regulation 
Although  the  increase  in  benefits  may 
cost  more  than  $100  million,  the  increase 
IS  caused  by  the  underlying  law  which 
the  regulations  implement,  The 
regulations  themselves  will  not  have  a 
SlOO  million  annual  effect  on  the 
economy,  and  will  not  cause  a  major 
increase  in  costs  or  prices  for  anyone 
They  will  have  no  significant  adverse 
effects  on  competition,  emplo^Tnent. 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs 
certifies  that  these  amended  regulations, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
FlexibiHty  Act  (RFA),  5  U  S,C.  601-612. 
Pursuant  to  5  U.S.C.  605(b),  the  amended 
regulations,  therefore,  are  exempt  from 
the  initial  and  final  regulatory  flexibihty 
analyses  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  the  regulations  affect  only 
individuals.  They  will  have  no 
significant  economic  impact  on  small 
entities,  i.e.,  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  jurisdictions. 

VA  finds  that  good  cause  exists  for 
publishing  these  regulations  as  interim 
final  regulations  with  a  request  for 
public  comment  rather  than  publishing 
them  as  propo.sed  regulations.  The  law 
requires  that  the  new  rates  for  full-time 
training  go  into  effect  on  October  1, 
1991.  It  would  be  contrary  to  the  public 
interest  to  delay  implementation  of 
corresponding  less  than  full-time  rate 
increases  until  after  October  1,  1991  in 
order  to  provide  for  prior  public  notice 
and  comment. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is  64,124 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education.  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 


requirements,  Schools.  Veterans, 
Vocational  education.  Vocational 
rehabilitation, 

.Approved:  March  5,  1992. 
Edward  J,  Derwinski 

Secretary  of  \'eterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  21,  subpart  K  is 
amended  as  set  forth  below 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  K— All  Volunteer  Force 
Educational  Assistance  Program  (New 
Gi  Bill) 

1,  The  authority  citation  for  p.irt  21. 
subpart  K  continues  to  read  as  follows: 

(Authonty:  3e  U,S,C,  chapter  30.  Pub,  L  9&- 
525;  36  U,S,C,  5m(cj) 

2,  In  §  21,7136,  paragraph  (a)  and  its 
authonty  citation  are  revised;  and 
paragraphs  (b)(1)  and  (b)(2)  and  their 
authonty  citations  are  revised;  and  the 
introductory  text  to  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§21.7136    Rate*  of  payment  of  basic 
educational  assistance. 

[a)  Rates.  (1)  ELxcept  as  othervMse 
provided  in  »iii8  section  and  §  21.7137  of 
this  part,  the  monthly  rate  of  basic 
educational  assistance  payable  to  a 
veteran  is  the  rate  stated  in  this  table. 


veteran  who  is  pursuing  a  cooperative 
course  is  $280. 

(Authority:  38  U.S.C.  3015(0.  3032(d):  Pub.  L 
10O-689.  Pub.  L  102-25.  Oct.  1, 1991) 

(b)  Rates  for  veterans  whose  initial 
obligated  period  of  active  duty  is  less 
than  three  years.  (1)  Except  as 
otherwise  provided  in  this  section,  the 
monthly  rate  of  basic  educational 
assistance  payable  to  a  veteran  whose 
initial  obligated  period  of  active  duty  is 
less  than  three  years  and  who  has  not 
served  and  is  not  committed  to  serve  in 
the  Selec  led  Reserve  for  a  period  of  four 
years  is  the  amount  stated  in  this  table. 


Training 


Full  time _., 

^<  time ._„.>^...„.... 

"t  time „ 

Less  than  W  txrt  mofe 

ttvan  '-.  time 
-,  time  o'  (ess 


Monthty  rate 


$350.00. 

262.50. 

175,00. 

17500     Sm 
§21  7136(d). 
87.50     Sm 
j  21.7136(d). 


(Authontv:  38  use  3015|r),  3m5(f):  Pub.  L 
9&-525,  Pub.  L  102-25,  Oct-  1,  1991) 

(2)  Except  as  otherwise  provided  in 
this  section,  the  monthly  rate  of  basic 
educational  assistance  payable  to  a 
veteran  who  is  pursuing  an 
apprenticeship  or  other  on-job  training 
is  the  rate  stated  m  this  table. 


Training  penod 


-1- 


Mont^^y 
rate 


Pirsi  si»  months  o*  pufsurt  ot  prograun 
Second   SIX    monttTs   o<   porsurt   of  pro- 
gram   - 

Remaining  pursuit  of  program 


$262.50 

192  50 
122,50 


lAuthontv  3ti  U  S.C.  3015,  3032(c);  Pub.  L  99- 
5"6,  Pub,  L  102-25.  Oct,  1,  1991) 

(,3)  Except  as  otherwise  provided  in 
this  section  the  monthly  rate  of  basic 
educational  assistance  payalilp  to  a 


Training  pertod 


Full  time 

*■.  time     

.  i->v5  lt".ii''  '-i  txjt  more 

•'«  tirn-  "V    *is^    


lAonttity  rate 


S275.00. 
206.25. 
137.50 
137.50    See  peraoraph 

J  21, 7136(d), 

68,75    See  paragraph 

S  21.7136(d), 


(Authority:  38  U.S.C  3015(c);  Pub.  L  98-525. 
Pub.  L  102-25.  Oct.  1. 1991) 

(2)  Except  as  otherwise  provided  in 
this  section,  the  monthly  rate  of 
educational  assistance  payable  to  a 
veteran  whose  initial  obligated  period  of 
active  duty  is  less  than  three  years  and 
who  has  not  served  and  is  not 
committed  to  serve  in  the  Selected 
Reserve  for  a  period  of  four  years,  and 
who  is  pursuing  an  apprenticeship  or 
other  on-job  training  is  the  rate  stated  in 
this  table. 


Training  period 

Monthly 
rate 

Rrsi  aix  momris  of  purauit  of  program 

Second  six  months  o<  purauit  of  pro- 

$206  50 
151.25 

Remaining  puraUt  of  program 

96.25 

(Authority:  38  U.S.C.  3032(c);  Pub.  L  102-25) 

(3)  Except  as  otherwise  provided  in 
this  section,  the  monlhly  rate  of  basic 
educational  assistance  payable  is  $220 

when — 

•        «        •        •        • 

(Authority  38  U.S.C.  3032(d);  Pub,  L  102-25) 

3.  In  i  21.7137.  paragraphs  (a)  and 
(c)(2)  and  their  authority  citations  are 
revised  to  read  as  follows. 

§217137     Rate*  o<  payment  of  t>88tc 
educational  assistance  tor  individuals  with 
remaining  entitlement  under  38  U  S  C 
chapter  34. 

a,  \Jinimum  rotes.  (1)  Except  as 
provided  in  this  section,  the  monthly 
rate  of  basic  educational  assistance  will 
be  the  rate  taken  from  the  following 
table. 
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Training 

MontMy  rate 

.% 

No 

dependents 

One 

depervJects 

Add'tiona! 

tor  each 
aadrton* 
dependent 

f^t/"  »n*      . 

$538.00 

404.00 

269.00 

'269.00 

'  134J0 

40160 

$574.00 

$605  00 

$•600 

*!  time                  .__ 

4?C50                 4S4  00 
287.00  ,            3C2.50 

1200 

Si  tima - 

8.50 

Less  than  ^  bm  more  ihan  v,  time 

••i  bme  or  lees — 





422  00 

441.60 

9.20 

ca-ag-'aph  5  21  7137(b) 


(Authority:  38  U.S.C  1415(c).  1415(f);  Pub.  L 
98-525,  Pub.  L  100-689.  Pub.  L  102-25,  Oct.  1. 

1991) 


[2]  Foi  veterans  pursuing  an 
apprenticeship  or  other  on-job  training, 
the  monthly  rate  of  basic  educational 


assistant*-  will  be  the  rdtt  taKen  from 
the  follow'm{?  table. 


T.-aining  penod 


1  St  6  monttn  of  puriKt  o<  program . 
2nd  6  months  of  pursuit  of  program . 
3rd  6  months  0<  pursuit  of  program .. 
Remainrig  ptrsiit  of  program 


MonMyrate 


No 
dependents 


$365.25 
24686 
146.30 
134.40 


One 

dependent 


T>»0 

dependents 


$3 '7  &3 
256  23  i 
152  43  I 
140.18  I 


$38S5C 
266  93 
157  15 
145.43 


*t)di'Jonai 

for  sacr. 

additior^* 

dependent 


$5  25 
385 
2.4S 
Z45 


(.Authority':  38  US.C  1415(d).  1415(f);  Pub.  L 
99-576,  Pub.  L  102-25.  Oct.  1. 1991) 

•  *  >  >  * 

ic)  *  •  * 

(2)  The  following  monthly  rates — 

(i)  $538X)0  for  full-time  training. 

(ii)  $404.00  for  three-quarter-time 
training, 

(iii)  $269.00  for  one-half-time  training 
and  training  that  is  less  than  one-half, 
but  more  than  one-quarter-time  training, 
and 

(iv)  $134.50  for  one-quarter-time 
training. 

(Authorifj-:  38  U5.C.  1415(d).  1415(f):  Pub.  L 
96-525.  Pub.  L  102-25.  Oct.  1. 1991) 
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INTERSTATE  COMMERCE 
COMMlSSiON 

49CFR  Part  1039 
E»  Pane  No,  346  (Suto-No   2t,^ 

Rail  Carriers;  Eiremption  of  indust';* 
DeveiopTiert  Activities  From  Anth 
Rebating  Frovisiors  c'  the  ^^'ers'a' 
Commefce  Act 


AGENCY:  ir.terstate  Commerce 

Commission. 

action:  Final  rule. 


I 


SUMMARY:  The  Commission  is  adopting 
a  final  rule  pursuant  to  49  U.S.C.  10505, 
exempting  as  a  class  certain  market 


development  activities  from  the  anti- 
rebating  provisions  of  the  Interstate 
Commerce  Act.  49  U.S.C.  10781(a). 
10762(a)(1),  11902. 11903,  and  11904(a), 
originally  enacted  as  the  Elkins  Act. 
This  will  allow  railroads  to  engage  in 
these  pre-movement,  non-transportation 
development  activities  without  fear  of 
prosecution  for  Elkins  Act  violations.  A 
notice  of  proposed  rulemaking  in  this 
proceeding  was  published  on  July  15. 
1991  at  56  FR  32159.  The  exemption 
meets  the  criteria  of  49  U.S.C.  10505  and 
will  facilitate  efforts  to  attract  business, 
such  as  helping  to  develop  industrial 
parks  where  rail  service  will  be 
available  and  constructing  plant  track 
for  the  exclusive  use  by  a  shipper.  We 
will  establish  this  exemption  via  an 
addition  to  49  CFR  1039,  which  is  set 
forth  below.  Some  commenters  have 
indicated  that  special  consideration  may 
apply  for  market  development  activities 
involving  agricultural  shippers.  The 
Commission  currently  sees  no  need  to 
revoke  the  exemption,  delay  its 
effectiveness,  or  provide  special  relief 
for  agricultural  shippers.  However,  we 
are  commencing  a  separate  proceeding. 
Ex  Parte  No.  348  (Sub-No.  26B).  to 
investigate  whether  the  exemption 
should  remain  or  be  modified  or  revoked 
for  activities  related  to  movements  of 
non-exempt  agricultural  commodities. 
EFFECTIVE  DATE:  This  flnal  rule  is 
effective  May  8, 1992. 
FOB  FURTHER  iWFOauATlON  CONTACT: 
Joseph  R  Im  ..      .  4j0  (TDD 

for  hearing  impaired:  (202)  927-5721). 


SUPPt-EMENTARY  INFORMATION: 

AdG:t!onal  mformation  is  con'.-:  nrd  m 
the  Commission's  decisior..  To  pun.  hase 
a  copy  of  the  full  drcision,  wr:'*-  to  r.all. 
or  pick  up  in  person  from;  Djn.i.T.ic 
Concepts,  Inc.,  room  2229.  Interstate 
Commerce  Commission  Buiid;r:g 
Washington.  DC  20423.  Telephone  (202j 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  [202j  927-6721  i 

As  explained  in  our  fill  decision,  we 
reaffirm  our  preliminary  conclusion  that 
we  have  authority  to  issue  exemptions 
from  the  Elkins  Act  and  that  this  class 
exemption  meets  the  criteria  of  section 
10505.  The  exemption  will  make  it  easier 
for  rail  carriers,  both  large  and  small,  to 
attract  new  and  vital  business  through 
market  development  activities,  by 
eliminating  the  fear  of  Elkins  Act 
prosecution.  Moreover,  regardless  of 
which  shippers  will  direcUy  receive 
development  incentives,  all  rail  shippers 
will  benefit  at  least  indirectly  since  an 
increase  in  transportation  options  'Aould 
intensify  competition  and  thereby 
potentially  reduce  tran.>portation  rates- 

We  also  reaffirm  our  preliminary 
conclusions  that  this  action  will  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources  and 
that  the  proposed  exemption  wiil  not 
have  a  significant  impact  on  a 
substantial  number  of  smali  ennties. 
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List  of  Subjects  in  49  CFR  Part  1039 

Agricultural  commodities.  Intermodal 
transportation,  Manufactured 
commodities.  Railroads. 

Decided:  March  24,  1992 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  McDonald,  Commissioners 
Simmons.  Phillips  and  Emmett.  Commissioner 
Simmons  dissented  with  a  separate 
expression, 

Sidney  L  Strickland,  )r., 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49.  chapter  X.  part  1039 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows; 

PART  1039— EXEMPTIONS 

1.  The  authority  citation  for  part  1039 
IS  revised  to  read  as  follows: 

Authority:  49  U.SC.  T0321,  10505.  10-08. 
10"61.  10762.  11105.  11902.  11903.  and  11904; 
and  5  U.S.C.  553. 

2.  A  new  §  1039.22  is  added  'o  read  as 
follows: 

§  1039.22  Exemption  ot  certain  payments, 
services,  and  commitments  from  the  Elklns 
Act  and  related  provisions. 

(a)  Whenever  a  rail  carrier: 

(1)  Provides  payments  or  services  for 
industrial  development  activities:  or, 

(2)  makes  commitments  regarding 
future  transportation; 

and  reasonably  determines  that  such 
payments,  services  or  commitments 
would  not  be  eligible  for  inclusion  in  rail 
contracts  under  49  ILS.C.  10713,  such 
transaction(s]  shall  be  exempt  from  49 
U.S.C.  10761(a),  10762ta)(l),  11902,  11903, 
and  11904(a),  subject  to  the  conditions 
set  forth  in  paragraphs  (b)  through  (e)  of 
this  section, 

(b)  If  any  interested  person(s)  believes 
d  transaction  is  eligible  for  inclusion  in 
one  or  more  contracts  under  49  U.S.C. 
10713,  that  person's  exclusive  remedy 
shall  be  to  request  the  Commission  to  so 
determine,  and  if  the  Commission  does 
so,  the  transaction  shall  no  longer  be 
exempted  by  this  section  commencing  60 
days  after  the  date  of  the  Commission's 
determination. 

(c)  Transactions  that  are  exempt 
under  paragraph  (a)  of  this  section  shall 
be  subject  to  all  other  applicable 
provisions  of  Title  49  U.S.C.  Subtitle  IV 
and  to  the  antitrust  laws  to  the  extent 
that  the  activity  does  not  fall  within  the 
Commission's  exclusive  jurisdiction. 

(d)  For  any  actual  movement  of  traffic. 
a  carrier  must  fUe  any  required  tariff  or 
section  10713  contract,  and  conform  to 
all  other  applicable  provisions  of  the 
hiterstate  Commerce  Act,  but  this 


paragraph  shall  not  be  interpreted  !o 
limit,  revoke,  or  remove  the  effei  t  of  the 
exemption  granted  under  paragraph  (a) 
of  this  section  with  respect  to  any 
payments,  services,  or  commitments 
made  pnor  to  the  f:!injj  of  the  rate  or 
contract 

(e)  When  any  person  files  with  the 
Commission  a  petition  to  revoke  the 
exemption  granted  by  this  section  as  to 
any  specific  transaction,  the  rail  carrier 
shall  have  the  burden  of  showing  that, 
with  respect  to  such  transaction,  all 
requirements  of  paragraph  (a)  of  this 
section  were  met.  and  the  carrier 
reasonably  expected,  before 
undertaking  such  payments,  services  or 
com,mitments.  that  such  payments, 
services  or  commitments  would  result. 
Within  a  reasonable  time,  in  a 
contribution  to  the  carrier's  going 
concern  value. 

(f)  This  exemption  shall  remain  in 
effect  unless  modified  or  revoked  by  a 
subsequent  order  of  this  Commission. 

;FR  Dor  92-8057  Filed  4-7-92;  8:45  am) 

BILUNG  CODE  703S-01-*! 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

IDocket  No.  910102-1312] 

Atlantic  Tuna  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  closure. 

summary:  NOAA  issues  this  notice  to 
close  the  fishery  for  Atlantic  bluefm 
tuna  conducted  by  longline  vessels 
permitted  in  the  Incidental  Catch 
category  in  the  Regulatory  Area  south  of 
36°00'  N  latitude.  TTiis  closure  is 
effective  0001  hours,  on  April  10, 1992. 
through  December  31, 1992.  Closure  of 
this  segment  of  the  fishery  is  necessary 
because  NOAA  has  determined  that  the 
annual  quota  for  this  category  has  been 
attained. 

EFFECTIVE  DATE:  The  closure  is  effective 
from  0001  hours  local  time  on  April  10, 
1992.  through  December  31, 1992 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Stone,  301-713-2347. 

SUPPLEMENTARY  INFORMATION: 
Regulations  promulgated  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971-97lh) 
regulating  the  harvest  of  Atlantic  bluefin 


tuna  by  persons  end  vessels  subject  to 
U.S.  jurisdicticm  were  published  in  the 
Federal  Register  on  October  25, 1985  (Stt 
FR  43398J.  Section  285.22(f]  of  the 
regulations  provides  for  an  annual  quota 
of  132  metric  tons  (mt]  of  giant  Atlantic 
bluefin  tuna  to  be  harvested  from  the 
Regulatory  Area  by  vessels  permitted  in 
the  Incidental  Longline  category.  Of  this 
amount,  no  more  than  104  mt  may  be 
landed  south  of  36*00'  N  latitude. 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (Assistant 
Administrator)  is  required  under 
§  285.20(b)(1)  to  monitor  the  catch  and 
landing  statistics  and.  on  the  basis  of 
these  statistics,  to  project  a  date  when 
the  total  catch  of  Atlantic  bluefin  tuna 
will  equal  any  quota  under  S  285.22.  The 
Assistant  Administrator  is  further 
required  under  S  285.20(b)(1)  to  prohibit 
the  fishing  for.  or  retention  of.  Atlantic 
bluefin  tuna  by  the  category  of  vessel 
subject  to  the  quota  when  the  catch 
equals  the  quota. 

Based  on  landing  reports,  the 
Assistant  Administrator  has  determined 
that  the  quota  of  Atlantic  bluefin  tuna 
allocated  for  the  Incidental  Longline 
category  in  the  Regulatory  Area  south  of 
36*00'  N  latitude  will  be  attained  by  the 
effective  date  of  this  notice.  Retention  of 
giant  Atlantic  bluefin  tuna  by  longline 
vessels  in  the  portion  of  the  Regulatory 
Area  south  of  36*00'  N  latitude  must 
cease  at  0001  hours.  April  10, 1992. 
Vessels  permitted  in  the  Incidental 
Longline  category  landing  their  catch 
north  of  36*00'  N  latitude  may  continue 
to  retain  Atlantic  bluefin  tuna  caught 
Incidentally  until  the  132  mt  quota  is 
reached. 

Other  Matters 

Notice  of  this  action  will  be  mailed  to 
Atlantic  bluefin  tuna  dealers  and 
fishermen,  several  industry  publications, 
associations  and  state  agencies.  This 
action  is  taken  under  the  authority  of  50 
CFR  285.20,  and  is  taken  in  compliance 
with  Executive  Order  12291. 

List  of  Subjects  in  5C  (I  K  !  art  285 

Fisheries,  Penalties,  Reporting  and 
recordkeeping  requirements,  Treaties. 

Authority:  16  U.S.C.  971  et  seq. 

Dated:  April  1. 1992. 
Richard  H.  Schaefer, 

Director  of  Off  ice  of  Fisheries.  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 
[FR  Doc.  92-7993  Filed  4-2-92;  4:22  pm] 

WLUNG  CODE  S610-22-M 
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50CFR641  I  . 

(Docket  No.  911221-2060) 

RiN  0648-AE25 

Reef  Fish  Fishery  of  the  Gulf  of  Mexco 

aoency:  National  Marine  Fisheries 

Service  (WtPS).  N'OAA.  Commerce. 
actiom:  Final  nale. 


summary:  The  Secretary  of  Commerce 
(Secretar>')  issues  this  final  rule  to 
implement  Amendment  4  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
This  fmal  rule:  (1)  Adds  almaco  jack  and 
banded  rudderfish  to  the  management 
unit  (2)  specifies  that  scamp  are 
counted  against  the  shallow-water 
grouper  quota  until  that  quota  is 
reached  after  which  scamp  are  counted 
against  the  deep-water  grouper  quota; 
(3)  establishes  a  ^year  moratorium  on 
additional  commercial  permits  in  the 
fishery,  with  allowances  for  permit 
transfers  and  saies  of  permitted  vessels, 
while  a  more  comprehensive  limited 
access  system  is  developed:  [4] 
commencing  with  commercial  permits 
for  1993,  allows  the  earned  income 
requirement  to  be  met  in  either  of  the  2 
years  preceding  the  permit  application; 
(5)  revises  the  definitions  of  "charter 
vessel"  and  "headboat";  (6)  clarifies 
what  constitutes  having  trawl  gear  or  a 
longline  on  board  a  fishing  vessel:  and 
(7)  makes  minor  changes  for  consistency 
and  clarity.  In  addition.  Amendment  4 
modifies  the  timing  and  requirements  of 
the  framework  procedure  for 
implementing  or  changing  certain 
management  measiu*e8.  The  intended 
effects  of  Amendment  4  and  this  rule  are 
to  protect  the  reef  fish  stocks,  some 
species  of  which  are  overfished,  to 
ensure  the  continued  economic  viability 
of  the  reef  fish  fishery,  to  provide  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council)  with  necessary 
flexibility  in  the  rebuilding  program  for 
reef  fish,  and  to  conform  the  regulations 
with  current  usage. 
EFFECTIVE  OATEs:  May  8, 1992,  except 
i.Tdt  §  646.4(1)  IB  effective  May  8, 1992. 
through  May  7, 1995. 

FOR  FURTHER  IHFOaWATiON  CONTACT: 

supPLEMEhTARY  iM^osMATioft  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP,  prepared  by 
the  Council,  and  its  implementing 
regulabons  at  50  CFR  part  641,  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  16  U.S,C.  1801  et  seq. 
The  backgrounds  and  rationales  for 
the  measures  in  this  final  rule,  and  for 


the  modification  of  the  timing  and 
requirements  of  the  framework 
procedure  for  implementing  or  changing 
certain  mcinagement  measures,  are  set 
forth  in  the  preamble  to  the  proposed 
rule  (56  FR  67571.  December  31  1991) 
and  in  Amendment  4  to  the  FMP.  the 
availability  of  which  was  announced  (56 
FR  5992Z  November  26. 1991),  and  are 
not  repeated  here. 

Commeats  and  Responses 

A  minority  report  signed  by  one 
Council  member  objected  to  the 
moratorium  on  acceptance  of  new 
applications  for  commercial  permits  and 
to  the  development  of  an  e^ort 
limitation  program  by  the  Council.  Two 
commenters  covered  various  topics 
including  the  new  NMFS  stock 
assessment  receipt  date,  the 
moratorium,  and  the  limited  entry 
concept 

Comment  One  coounenter  objected  to 
modifying  the  scheduled  receipt  date  of 
NMFS's  stock  assessment  to  August 
rather  than  April  of  each  year,  as 
currently  required.  The  commenter 
believes  that  the  change  would  not 
allow  sufficient  time  for  review  by  the 
stock  assessment  panel,  advisory  panel, 
or  public  prior  to  final  Council  action. 
The  commenter  also  stated  that:  (1) 
Council  agendas  are  provided  to  the 
pubhc  too  late  for  review  and  conmient 
at  the  meetings:  and  (2)  NMFS  data 
collection  efforts  are  insufficient  to 
monitor  the  reef  fish  commercial  quotas 

Response:  The  previous  year's  stock 
information  usually  is  not  available 
during  April,  the  month  currendy 
specified  for  receipt  of  NMFS  stock 
assessments  by  the  Council. 
Consequently,  data  approximately  2 
years  old  must  be  relied  upon  for 
assessments  prepared  before  April  of 
each  year.  In  contrast,  data  for  an 
additioned  year  routinely  are  available 
for  assessment  in  August.  Accordingly, 
Amendment  4  offers  a  stock  assessment 
schedule  that  optimizes  use  of  the  most 
recent  data  base  and  allows  current 
assessment  of  the  resource. 

The  framework  procedure  still  allows 
flexibility  in  setting  receipt  dates  of  the 
stock  assessment  with  the  concurrence 
of  the  Council  and  the  Regional  Director. 
Southeast  Region,  NMFS.  Therefore,  the 
schedule  can  be  changed  when 
circumstances  require  a  receipt  date 
earlier  than  August. 

Changing  the  receipt  date  of  the  stock 
assessment  to  August  allows  adequate 
time  for  review  and  comment  before 
final  Council  actioiL  The  Council 
receives  public  comment  at  its  meetings 
before  taking  final  action  on  any 
proposal,  and  may  elect  to  hold 
additional  hearings  Gulf-wide,  as 


appropriate.  Management  adjustments 
are  then  recommended  by  the  Council 
and  submitted  for  review.  NTciFS  also 
solicits  public  comments  before  it  takes 

fi.-^.al  action. 

Comments  regarding  Council  agendas 
and  quota  monitoring  by  NMFS  are  not 
within  the  scope  of  Amendment  4  and 
its  implementing  regulations. 

Comment:  One  Council  member  filed 
a  minority  report  objecting  to  the 
moratorium  and  recommending  the 
status  quo  (no  moratorium  or  limited 
accf'83  program).  The  report  contends 
that  additional  time  is  needed  to 
evaluate  fully  the  already  restrictive 
management  measures  currently  in 
effect,  and  that  license  limitations 
restrict  the  ability  of  fishermen  to  shift 
effort  among  fisheries  as  necessary  for 
economic  s'lriival. 

Rp<:ponse.  The  objections  set  forth  in 
the  minority  report  are  not  supported  by 
available  information  on  the  reef  fish 
resource  and  related  industries.  Even 
with  the  50  percent  earned  income 
requirement  for  an  applicant  to  obtain  a 
reef  fish  commeraal  permit,  the  fishing 
capacity  within  the  fishery  can  be 
characterized  as  excessive  compared  to 
the  available  level  of  resource. 
Accordingly,  the  reef  fish  fisher^'  needs 
some  additional  limit  on  participation. 
The  3-year  moratonum  provides  an 
initial  limitation  on  entry  during  the  timfi 
needed  to  collect  necessary  data  to 
des  gn  and  present  at  public  hearings  a 
comprehensive  limited  access  program. 
After  public  heanngs  and  if  approved  by 
the  Council,  the  program  would  be 
submitted  to  N^MFS  as  an  FMP 
amendmerL  NMFS  would  solicit  public 
comments  on  the  amendment  bffore 
initiating  final  action, 

A  comm.erciai  fisherman  who  hsb  met 
the  earned  income  requirement  end  who 
applies  for  a  vessel  permit  for  reef  fish 
before  the  effective  date  of  the 
moratorium.,  may  obtain  such  permit  for 
1992.  Under  the  requirement  an 
appliciint  must  have  denved  more  than 
50  percent  of  his  or  her  earned  income 
from  comm.erciai.  charter,  or  he^adboat 
fishing  in  the  calendar  year  preceding 
the  application.  There  is  no  reauitement 
that  the  qualifying  income  must  have 
been  earned  tn  the  reef  fish  fishery. 
Accordingly,  a  fisherman  has  flexibility 
in  choosing  the  fisheries  in  which  tie 
participates  if  he  meets  and  continues 
to  m.eet  the  earned  incomiC  requirement. 

During  the  moratorium,  a  fisherman 
not  initially  qtialifying  for  a  reef  fish 
perm.it  could  obtain  a  permit  only  by 
purchasing  a  permitted  reef  fish  vessel. 
Such  additional  entry  into  the  fishery 
during  the  moratorium  would  not 
increase  the  number  of  participatmg 
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vesseU.  Therefore,  NOAA  disagrees 
with  tlie  minority  report  and  has 
approved  the  moratonum  as  proposed 
under  Amendment  4. 

Comment  A  participant  in  the  fisher> 
obfected  to  starting  the  permit 
moratorium  on  tie  effective  date  of  ihe 
implementing  regulations,  A  control  date 
of  November  1,  1989.  as  published  in  the 
Federal  Register,  was  cited  by  the 
commenter,  who  reconunended  an 
emergency  rule  to  start  the  permit 
moratorium  retroactive  to  that  date. 

Response  At  the  Council's  request,  a 
control  date  was  published  to  provide 
notice  that  anyone  entering  the  reef  fish 
fishery  after  November  1.  1989,  may  not 
be  assured  of  fuhire  access  under  e 
program  limning  the  number  of 
participants.  However,  ebtablishmerjl  of 
a  control  date  does  not  commit  the 
Council  or  ^fMFS  to  any  particular 
management  regime,  or  effective  date 
for  a  permit  moratorium 

The  Council,  after  deliberation  on 
other  effective  dates  for  the  moratorimn. 
decided  that  entry  into  the  reef  Fish 
fishery  should  be  capped  at  the  level  of 
participation  when  Amendment  4  is 
impiemented.  Acco.-dingly.  the  Council 
chose  to  begin  the  moratonum  on  the 
effective  date  of  the  implementing 
regulations,  recognizing  further  delay 
would  encourage  increased  numl^ers  of 
permit  applicahons  for  speculative 
purposes.  The  November  1.  1989,  control 
date  may  be  utilized  for  implementing 
the  comprehensive  limited  access 
program  to  be  developed  by  the  Council 

ComnnenL  One  ccmmenter  contends 
that  N'VIFS  has  approved  a  limited  entry 
sjstem  whereby  partjcipanle  will  be 
issued  shares  of  the  commercial  quota 
based  on  their  percentage  of  historic 
harvest.  The  commenter  recommended 
instead  a  limited  access  system  of  trip 
limits  and  equal  shares  for  all  f'shing 
vessels. 

Response:  A  limited  entry  Bvstem 
based  on  individual  sheres  has  not  been 
submitted  by  the  Council,  and  none  has 
been  approved  by  NMFS  During  the  3- 
year  moratorium,  the  commercial  quota 
is  not  being  allocated  to  participants  m 
shares.  Comments  on  the  operational 
aspects  of  any  additional  measures 
under  any  long-term  limited  access 
program  would  be  considered  under  a 
separate  amendment,  and  therefore  are 
outside  the  scope  oi  Amendment  4  and 
this  rule. 

Comment  A  commenter  obier'.ed  to 
the  possession  limits  msti'uted  under 
.Amendment  1.  whereby  cha.-ner  vessels 
and  headboats  on  muiti-day  tnps  are 
allowed  up  to  twice  the  daiiy  bag  limit 
under  certain  conditions.  The 
commenter  also  objected  to  issuance  of 
reef  fish  commercial  permits  based  on 


documentation  of  income  earned  in  the 
charter  vessel  and  head  boat  industries 
Response  These  comments  deal  vnth 
manajcement  meainres  that  were  marie 
available  for  pubhc  review  when 
previous  FMP  amendments  were 
adopted,  and  therefore  are  outside  the 
scope  of  the  final  rule  unplementing 
Amendment  4. 

.\pproval  of  Amendment  4 

On  February  21,  1992,  the  Secretary  of 

Commerce  approved  .Amendment  4,  In 
addition  to  the  changes  contained  in  this 
final  rule.  Amendment  4  also  modifies 
the  timing  and  requirements  of  the 
f.'amework  procedure  for  implemerting 
or  changing  certain  management 
measures. 

Classification 

The  Secretarv  of  Commerce 
determined  that  Amendment  4  i» 
necessary  for  the  conaervHtion  and 
management  of  the  reef  fish  fishery  and 
that  it  is  consistent  with  the  national 
standards,  other  provisions  of  the 
Magniison  Act.  and  other  applicable 
law 

The  Assistant  AdminisL'ator  for 
^lshe^es.  NOAA.  (Assistant 
Administrator)  determined  that  this  final 
rule  is  not  a  "major  rale    requiring  the 
preparation  of  a  regulatory  impact 
analysis  under  Executive  Order  12291. 

The  Council  prepared  a  regulatory 
impact  review  fRIR]  as  part  of 
."Vmendment  4.  wnich  concludes  that  this 
final  nile  will  have  net  positive  benefits. 
.\  sunimarj  of  the  regulatory  impacts  of 
individual  management  measurtjs  was 
included  in  the  diRCJSSinii  of  each 
measure  in  the  proposed  ruie.  with 
additional  analysis  and  discussion  in 
the  RIR,  and  is  not  repeated  here. 

The  Geiif-Hl  Counsel  of  the 
Depertmtrl  of  Commerce  has  certified 
to  the  Smali  Business  Administration 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulator*'  flexibiht) 
analysis  was  not  prepared 

The  Council  prepared  an 
environmental  assessment  (EA)  that 
discusses  the  impact  on  the  environment 
as  a  resell  cf  this  rule.  Based  on  the  EA, 
:ne  Assistant  Administrator  concluded 
that  there  wiU  be  no  significant  impact 
on  the  human  environment  as  e  result  of 
this  rule 

The  Council  determined  that  this  rule 
.Mil  be  impiemented  in  a  manner  that  is 
L'^-.tjistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of 
Alabama,  Floriaa,  L,oui8ianh,  anci 
Mississippi.  Texas  does  not  have  uc. 
approved  coastai  zonr  management 


program-  These  determinations  were 
s'jbmitted  for  review  by  the  resDonsttile 
stHte  agencies  under  sectio.n  M'"  i<''  "'t 
Coastal  Zone  Management  Ac!  Fonda, 
Louisiana,  and  Mississippi  ag-M  -*  wah 
the  determinatioiL  AUbemu  dui  not 
respond  during  the  statutory  time 
period:  therefore,  state  agency 
agreement  with  the  cnnfltucncy 
determination  is  pu-'i-. ■!'•!■  ■• 

This  final  ru.ie  di,>e*  nc'  i,  ■ii',:h:!,  a 
collection -of-mformatj or  requirement 
for  purposes  of  the  P«:wrvvii"k 
Reduction  Ai » 

This  final  rule  does  not  contain 
policies  with  federalism  imphcations 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12812 

List  o!  Sub)«;.ta  in  50  (, ->"K  i'ti:-t  Hi 

Fisheries  Fmh.na  Vf  porting  and 
recordkeeping  requirements. 

Dated  April  2.  1992. 

Samuel  W  McKeen, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  ren»..>:it.  si^t  forth  in  the 
preamble  '>o  (  !  K  in'  r>4l  is  amended 
as  follow  h 

PART  641— REEF  FISH  FISHLRY  OF 
T}^  GULF  OF  MEXICO 


1.  The  H  ; 

cor ''r ••«'•;  I; 

AuLhonty. 


?n»v  citation  for  part  641 

■(V!;*  H5  follows: 

i.  SC  1801  etseg. 

2.  In  5  641.2.  the  definitions  for 
"Charter  ves»<»r  and  "Headboat"  are 
revised,  arni  in  the  definition  for  "Reef 
fish     m  paragrapti    m;  under  "jacks — 
Carangidae  f  arniiy     tw     -w  specie* 
are  added  after    L/jbiL-r  ti"  i;.crjack"  to 
read  as  follows: 

1  64  1  I     Owftntnorw 


Charter  vessel  means  a  vessel  less 
than  lOiiJ  A'  H  -  ions  (90^  metric  tons) 
that  meeu  u.f  .-fqui.-pments  of  the  Coast 
Guard  to  carr)  s  ^    :  '(  >^e^  passengers 
for  hire  and  that  c&mes  a  passenger  for 
hire  at  any  time  during  the  calendar 
year.  A  charter  vessel  with  a  permit 
issued  under  fi  641.4  is  considered  to  be 
operating  as  a  charter  vessel  when  it 
carries  a  passenger  who  pays  a  fee  or 
when  there  are  more  than  three  persons 
aboard  including  operator  and  crew. 
•        •        •         «         • 

Headboat  riiear.h  h  vt  Hsel  that  holds  a 
valid  Certiiia>t>  unnspection  issued  by 
the  Coast  Guard  ir  cf  — v'  passenRers  for 
hire.  A  headboat  wi!  «  ;nr:  ,  ;  issued 

under  5  M1  4  h  iJi.r-Rui*-*-,;  'o  be 
operatins  us  h  rir Hit ;>()«'  wr  en  it  came* 
a  passenwi-r  u,  ►lii  •,sh\^  h  fee  or  when 


11916 


Federal  Register 


Vol.  57,  No,  68  /  Wednesday,  Apni  8.  1992  /  Rules  and  Regulations 


there  are  more  than  three  persons 
aboard,  including  operator  and  crew. 
.         .         .        • 

Reef  fish  '   '   ' 

(a)*  *  • 

jacks — Carangidae  Family 
,        .        •        •        • 

Aimaco  jack,  Sen'ola  rivoliana 
Bar.ded  rudderfish.  Seriola  zonata 
.        •        »        • 

3.  In  5  641.4.  paragraphs  (a)(2)  and 
(b)(2)(xl)  and  the  first  sentence  of 
paragraph  (g)  are  revised,  and  a  new 
paragraph  (1)  is  added  to  read  as 

follows: 

§  641.4     Perm's  and  tee» 

(a)-   •   * 

(2)  A  qualifying  owner  or  operator  ot  a 

charter  vessel  or  headboat  may  obtain  a 

permit.  However,  a  charter  vessel  or 

headboat  must  adhere  to  the  bag  limits 

when  operating  as  a  charter  vessel  or 

headboat. 

»        •        •        •        • 

(b)  *  *  • 

(2)*   *   * 

(xi)  A  sworn  statement  by  the 
applicant  certifying  that  more  than  50 
percent  of  his  or  her  earned  income  was 
derived  from  commercial,  charter,  or 
headboat  fishing  during  the  calendar 
year  preceding  the  apphcation,  except 
that,  for  renewal  of  permits  for  1993  and 
ensuing  years,  the  earned  income 
requirement  may  be  met  in  either  of  the 
two  calendar  years  preceding  the 

application; 

•  •        •        t        « 

(g)  Transfer.  Except  as  provided  for 
under  parargaph  (1)  of  this  section,  a 
permit  issued  under  this  section  is  not 
transferable  or  assignable.  * 

•  •        «        »        * 

(1)  Moratorium  on  permits.  The 
provisions  of  this  paragraph  (1)  are 
effective  through  May  7, 1995. 

(1)  An  application  for  a  vessel  permit 
that  is  postmarked  or  hand-delivered 
after  May  7, 1992.  will  not  be  accepted, 
except  for  an  application  for  renewal  of 
an  existing  vessel  permit  or  as  provided 
in  paragraphs  (1)(2)  and  (1)(3)  of  this 
section. 

(2)  An  owner  of  a  permitted  vessel 
may  transfer  the  vessel  permit  to 
another  vessel  owned  by  him  or  her  by 
returning  the  existing  permit  with  an 
application  for  a  vessel  permit  for  the 
replacement  vessel. 

(3)  A  person  purchasing  a  vessel  with 
a  permit  issued  under  this  section  may 
obtain  a  permit  for  that  vessel,  and 
renew  the  permit  for  that  vessel  for  the 
first  calendar  year  after  the  purchase, 
without  meeting  the  earned  income 
requirement  of  paragraph  (b)(2)(xi)  of 
this  section,  provided  that  the  seller  met 


the  earned  income  requirement. 
However,  to  renew  the  vessel  permit  for 
the  second  calendar  year  after  the 
purchase,  the  new  owner  must  meet  that 
earned  income  requirement  not  later 
than  the  first  calendar  year  after  the 
purchase  takes'  place. 

(4)  A  permit  that  is  not  renewed  or  is 
revoked  will  not  be  reissued. 

4.  In  §  641.24,  paragraph  (a)(2)(iv)  is 
revised  and  new  paragraphs  (a)(4]  and 
(a)(5)  are  added  to  read  as  follows: 

§641.2*     Baq  a'---  Dosses'?.?"  '>t.\\s 


modify  for  species  or  species  groups  m 
the  reef  fish  fishery  the  following;  Target 
dates  for  rebuilding  overfished  species 
total  allowable  catch,  bag  limits,  size 
limits,  vessel  thp  Imiits,  closed  seasons 
or  areas,  gear  restrictions,  and  quotas. 

[FR  Doc.  92-8062  Filed  4-3-92: 1:16  pm] 
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(a)'  ' 

(2)  *  •  •  .      , 

(iv)  That  is  operabng  as  a  charter 

vessel  or  headboat;  or 
«        •        ♦        •        * 

(4)  For  the  purpose  of  paragraph 
(a)(2)(ii)  of  this  section,  a  vessel  is 
considered  to  have  trawl  gear  on  board 
when  trawl  doors  and  a  net  are  on 
board.  Removal  from  the  vessel  of  all 
trawl  doors  or  all  nets  constitutes 
removal  of  trawl  gear. 

(5)  For  the  purpose  of  paragraph 
(a)(2)(iii)  of  this  section,  a  vessel  is 
considered  to  have  a  longline  on  board 
when  a  power-operated  longline  hauler, 
a  cable  of  diameter  and  length  suitable 
for  use  in  the  longline  fishery,  and 
gangions  are  on  board.  Removal  of  any 
one  of  these  three  elements,  in  its 
entirety,  constitutes  removal  of  a 
longline. 

•        ♦        ♦        •        * 

5.  In  §  641.25.  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§  641.25    Commercial  quotas. 
«         »        *        •         • 

(b)  Deep-water  groupers,  i.e., 
yellowedge  grouper,  misty  grouper. 
Warsaw  grouper,  snowy  grouper, 
speckled  hind.  and.  after  the  commercial 
quota  for  shallow-water  grouper  is 
reached,  scamp,  combined — 1.8  million 

pounds. 

(c)  Shallow-water  groupers,  i.e..  all 
groupers  other  than  deep-water  groupers 
and  jewfish.  including  scamp  before  the 
commercial  quota  for  shallow-water 
groupers  is  reached,  combined — 9.2 
million  pounds. 


§  641.29    (Redesiflnated  fro,T.  j  3641.28) 
6.  Section  641.28  is  redesignated  as 
§  641.29  and  a  new  §  641.28  is  added  to 
read  as  follows: 

f,  Ml  28    Ad|u»tment  of  Management 

In  accordance  with  the  procedures 
and  limitations  of  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico,  the 
Regional  Director  may  establish  or 


50CFR  Part  641 

(Docket  No.  920385-2085! 

Reef  Fish  Fishery  of  the  Gulf  of  Mexico 

agency:  National  Marine  Fisheries 
S'^rvice  (N'MFS),  N'O.AA.  Commerce. 
ACTION:  Emergency  rule.      


summary:  The  Secretary  of  Commerce 
(Secretarjj  promulgates  an  emergency 
rule  that  tem.porarily  amends  the 
regulations  governing  the  reef  fish 
fishery  of  the  Gulf  of  N!rxico  to  allow 
continued,  limited  commercial  fishing 
for  red  snapper.  Specifically,  through 
May  14, 1992,  commercial  fishermen 
may  harvest  and  sell  red  snapper  from 
the  EEZ  in  amounts  not  exceeding  1.000 
pounds  (453.6  kilograms)  per  trip.  The 
intended  effect  of  this  action  is  to 
respond  to  economic  and  social 
emergencies  in  the  reef  fish  fishery  and 
to  prevent  waste  of  the  valuable  red 
snapper  resource. 

EFFECTIVE  DATES:  April  3, 1992.  through 
M,>y  14,  1992. 

ADDRESSES:  Copies  of  documents 
supporting  this  action  may  be  obtained 
from  the  Regional  Director.  Southeast 
Region.  N'MFS.  9450  Koger  Boulevard. 
St,  Petersburg,  PL  3.3702, 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  A.  Sadler.  813-^93-3161. 
SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  the  Reef 
Fish  Resources  of  the  Gulf  of  Mexico 
(FMP)  was  developed  by  the  Gulf  of 
Mexico  Fishery  Management  Council 
(Council)  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  .-^ct  (Magnuson  Act),  and 
is  implemented  by  regulations  at  50  CFR 

part  641. 

A  comprehensive  stock  assessment, 
completed  in  1990  and  updated  in  1991, 
indicated  that  the  red  snapper  resource 
is  overfished.  In  response,  the  Council 
implemented  a  rebuilding  program  under 
which  it  reduced  the  annual  commercial 
quota  for  red  snapper  from  3.1  million 
pounds  for  1990  to  2.04  million  pounds 
for  1991,  continuing  for  1992. 

Preliminary  red  snapper  landings  data 
indicated  that  the  1592  commercial 
quota  was  met  just  53  days  into  the 
season.  Under  50  CFR  641.26,  NMFS  is 
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required  to  close  the  commercial  fishery 
for  a  species  or  species  group  when  the 
quota  for  that  species  or  species  group  is 
reached,  or  is  projected  to  be  reached 
Accordingly,  the  commercial  fishery  for 
red  snapper  in  the  EEZ  was  closed 
February'  22, 1992  [57  FR  6561.  Februaa 
26,  1992). 

The  economic  and  social  effects  of  the 
early  closure  of  the  red  snapper  fishery 
and  associated  industries  were  fully 
discussed  at  the  *ylarch  &-12,  1392. 
meeting  of  the  Council  F\ibhc  testi.T.uny 
at  that  meeting  indicated  that:  ilj 
SigniHcant  incidental  catch  and  discard 
of  red  snapper  was  associated  with 
fishing  for  alternative  species:  (2)  fishing 
for  alternative  speues  during  the  closure 
was  unprofitable  without  income  from 
the  higher  value  red  snapper  due  to  low 
catch  rates  in  many  areas  and  low  value 
of  the  alternative  species:  ard  (3J  in  the 
present  recession,  few  employment 
opportunities  are  available  for 
fisherm.en  who  cpn  no  longer  make  h 
profit  without  income  from  red  sr.npper 
The  Council  determined  that  the  severe 
economic  status  of  the  fishery 
constitutes  an  emergency  that  justifies  a 
hmited  additional  ccmmercial  harvest  of 
red  snapper. 

Red  snapper  landings  m  IMl  and  1992 
were  roiighiy  th"  same,  however,  ex- 
vessel  values  were  considerably 
reduced  m  1992.  Presumably  the 
excessive  availability  of  fish  m  early 
1092  depressed  ex-\'essel  pnces 
Landings  in  1991  were  valued  at  about 
S5.5  million  compared  to  between  $3.9 
a.".d  $4  4  million  m  1992  This  represenb) 


a  decrease  in  revenue  to  the  fishennen 
of  between  20  and  29  percent  The 
impact  on  individual  fishermen, 
however,  varied  significantly  Some 
fishermen  reported  receiving  less  than 
$1  50  per  pwund  while  others  reported 
receiving  as  much  as  $2.75  per  pound  for 
at  least  part  of  their  catch.  Pnces  varied 
by  day  and  those  m  the  western  Gulf 
were  generally  lower  than  those  in  the 
eastern  Gulf. 

Besides  the  economic  impact  of 
depressed  ex-vessei  values,  some  of  the 
traditional  red  snapper  fishermen  m.ay 
heve  suffered  even  greater  economic 
losses  due  to  a  reported  influx  of 
nontraditional  fishermen  The  permitted 
vessel  capacity  in  1991  was  more  than 
sufficient  to  have  taken  the  entire  1992 
quota  m  one  or  two  days,  given  the 
unusually  high  catch  rates  Tliese 
reported  high  catch  rates  undoubtedly 
attracted  many  vessels  to  direct  their 
fistiing  efforts  to  red  snapper  An 
analysis  of  vessel  logbooks  by  Council 
s'aff  showed  that  60  percent  of  the 
vessels  reporting  red  snapper  landings 
in  1991  had  total  annual  landings  of  less 


than  1,000  pounds  per  vessel  This 
suggests  that  m  1991  a  large  number  of 
vessels  were  not  conducting  a  directed 
fishery  for  red  snapper  hu\  instead  were 
targeti.ng  other  species.  Had  the  vessels 
reporting  these  relatively  small  landings 
redirected  their  efforts  to  red  snapper, 
they  could  have  acxounted  for  a 
significant  portion  of  the  1992  landings, 
I'nsubstantiated  reports  from  several 
dealers  indicated  that  landings  by 
nontraditional  fishermen  could  have 
accounted  for  as  much  as  30  percent  of 
the  quota. 

Due  to  the  economic  and  social 
impacts  of  the  early  red  snapper  closure. 
the  Council  requested  an  emergency  rule 
thai  would  allow  commercial  harvest 
and  sale  of  red  snapper  from  the  KF.y.  in 
an  am.ount  not  exceeding  1,000  pounds 
(453,6  kilograms)  per  trip.  In  the 
Council's  judgment,  the  1.000-pound  trip 
limit: 

(1)  Is  below  the  level  that  will  support 
an  economically  viable  directed  fishery 
for  red  snapper,  thereby  discouraging 
significant  increases  in  the  directed 
harvest 

(2)  Will  allow  fishermen  to  target 
other,  less  valuable,  reef  fish  and  land  a 
bycatch  of  higher  value  red  snapper, 
which  will  permit  most  trips  to  be 
profitable: 

(3)  Will  alleviate  some  of  the 
economic  impact  of  the  closure; 

(4)  Should  not  result  in  depressing  the 
ex-vessei  and  market  \alues  of  red 
snapper,  as  occurred  during  the  brief 
opening  earlier  this  year:  and 

(5)  Will  allow  retention  of  red 
snapper,  caught  in  fishing  for  other 
species,  that  would  otherwise  be  subject 
to  release  mortality,  and,  thus,  will 
reduce  waste  of  the  valuable  red 
snapper  resource. 

The  Council  rejected  the  "no  action" 
alternative  because  a  complete  closure 
of  the  red  snapper  fishery  would 
continue  the  excessive  economic 
burdens  on  the  red  snapper  industry. 
The  Council  also  considered  and 
rejected  several  options  for  emergency 
action  that  would  allow  a  continued. 
full-scale  directed  fishery  including  spht 
seasons  and  reopening  of  the  fishery 
without  ha.rvest  iim.ts.  Since  these 
alternatives  would  significantly  increase 
red  snapper  fishing  mortality,  the 
Council  recommierded  the  1,000-pound 
vessel  trip  limit. 

The  Council  requested  that  this 
emergency  rule  expire  no  later  than  May 
14.  1992.  when  the  Council  will: 

(1)  Review  a  report  from  its  Stock 
Assessment  Panel,  and  other 
information  available  on  the  limited 
additional  catch  of  red  snapper,  to 


detvmine  the  need  for  further 
immediate  action;  and 

(2)  Recommend  appropriate  long-term 
changes  to  alleviate  the  economic 
problems  in  the  red  snapper  industry. 

To  ensure  that  this  action  does  not 
precipitate  harvests  of  red  snapper  that 
will  jeopardize  the  continued  viability  of 
the  resource,  after  the  report  from  the 
Council's  Stock  Assessment  Panel  and 
after  consultation  with  the  Council,  the 
Regional  Director.  Southeast  Region. 
NMFS  (Regional  Director),  may 
terminate  the  provisions  of  this 
emergency  rule  prior  to  May  14, 1992. 
effective  on  filing  a  notice  to  that  effect 
with  the  Office  of  the  Federal  Register. 

The  best  available  scientific 
information  indicates  that  an  additional 
catch  of  up  to  1.39  million  pounds  of  red 
snapper,  as  an  upper  limit  of  red 
snapper  that  could  be  caught  under  a 
1,000-pound  trip  limit  in  60  days,  would 
not,  by  itself,  necessitate  reduction  of 
the  1993  commercial  quota  to  achieve 
the  FMFs  goal  of  a  20  percent  spawning 
potential  ratio  [SPR]  by  the  year  2007. 
Moreover,  the  action  is  within  the  FMFs 
three-year  "grace  period"  during  which 
allowable  catch  levels  may  exceed 
those  needed  to  achieve  biological 
recovery,  if  necessary  to  reduce 
negative  impacts  on  industry,  provided 
that  future  management  measures 
ensure  that  the  SPR  goal  is  met  by  200? 

Two  Council  members  who  had  voted 
against  this  action  submitted  letters  of 
objection  to  the  Council's  request 
contending  that 

(1]  Emergency  conditions  do  not  exist 
in  the  fishery; 

(2)  Overfishing  could  occtir  under  the 
emergency  reopening; 

(3)  The  trip  hmit  is  unenforceable:  and 

(4)  The  rationale  presented  by 
proponents  of  the  emergency  rule  is  not 
based  on  the  best  available  scientific 
information. 

The  NMFS  Regional  Director  also 
voted  against  this  action  because,  at 
that  time,  there  was  no  information 
available  on  the  potential  magnitude  of 
the  harvest  that  could  be  taken  under 
the  proposed  trip  limit  or  of  the 
resulting  impact  of  that  harvest  of  the 
spawning  stock.  His  major  concern  was 
that  the  proposed  action  would  be 
inconsistent  with  the  stock  rebuilding 
program,  thus  causing  long-term  damage 
to  the  resource  and,  thus,  major  long- 
term  negative  economic  impacts  on  the 
fishing  industry.  His  concerns  have 
since  been  resolved  by  the  NMFS 
scientific  analysis  of  the  proposed  trip 
limits.  To  enhance  enforceability  of  the 
trip  limits.  NMFS  is  requesting  each  Gulf 
of  Mexico  state  to  enact  compatible 
regulations  applicable  to  its  waters. 
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Classification 


The  Secretary  has  determined  that 
this  rule  is  necessary  to  respond  to  an 
emergency  situation  and  is  consistent 
with  the  .Magnuson  Act  and  other 
applicable  law. 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(1)  of  that  order.  It  is  being 
reported  to  the  Director  of  the  Office  of 
Management  and  Budget  with  an 
explanation  of  why  it  is  not  possible  to 
follow  the  regular  procedures  of  that 
order. 

This  rule  is  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act  for  preparation  of  a  regulatory 
flexibility  analysis  because  no  general 
notice  of  prop>osed  rulemaking  for  this 
rule  is  required  by  law. 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (Assistant 
.Administrator),  prepared  an 
er.vironmental  assessment  (EA)  for  this 
dc'!on  which  concludes  that  there  will 
be  no  significant  impact  on  the  human 
environment.  A  copy  of  the  EA  is 
available  from  the  address  above. 

The  Assistant  Administrator 
determined  that  this  rule  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of 
.Alabama,  Florida,  Louisiana,  and 
Mississippi.  Texas  does  not  participate 
in  the  coastal  zone  management 
program.  These  determinations  have 
been  submitted  for  review  by  the 
responsible  state  agencies  under  section 
307  of  the  Coastal  Zone  Management 
Act. 

This  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
1  '"P,"  2. 

The  Secretary  finds  for  good  cause 
(i.e..  to  respond  to  an  emergency  and  to 
prevent  waste  of  a  valuable  fishery 
resource)  that  the  reasons  justifying 
promulgation  of  this  rule  on  an 
emergency  basis  also  make  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
opportunity  for  public  comment  on  this 
rule,  or  to  delay  for  30  days  its  effective 
date,  under  the  provisions  of  section 
553(b)(B)  and  (d)(3)  of  the 
Administrative  Procedure  Act. 


List  of  Subjects  in  50  (  FK  P  iri  641 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  3, 1992.  » 

VQchael  F.  Tillman. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  641  is  amended 
as  follows: 

PART  64  I.'..- REEF  F'SH  FISHERY  OF 

^■WE  GUl-F  OF  MEXICO 

1.  The  authority  citation  for  part  641 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Effective  from  April  3, 1992.  through 
May  14. 1992.  the  following  new  §  641.29 
is  added  to  subpart  B  to  read  as  follows: 

5  64  •  2^     Temporary  trip  llmtt  for  red 

snapper 

(a)  From  April  3. 1992.  through  May 
14, 1992.  the  provisions  of  §§  641.24(a)(3) 
and  641.26  notwithstanding. 

(1)  A  person  who  fishes  under  a 
permit  issued  pursuant  to  S  641.4, 
provided  such  person  is  not  subject  to 
the  bag  limits  as  specified  under 

§  641.24(a)  (1)  and  (2).  may  harvest  and 
possess  red  snapper  in  or  from  the  FEZ 
and  barter,  trade,  and  sell  red  snapper 
from  the  F!F.7.  in  an  amount  not 
exceeding  1,000  pounds  (453.8 
kilograms)  per  trip;  and 

(2)  A  dealer  may  purchase,  barter,  and 
trade  red  snapper  taken  from  the  EEZ 
from  such  person  in  an  amount  not 
exceeding  1,000  pounds  (453.6 
kilograms)  per  trip. 

(b)  From  April  3. 1992,  through  May 
14, 1992,  no  person  may  transfer  at  sea  a 
red  snapper — 

(1)  Taken  in  the  EEZ:  or 

(2)  bi  the  1=^7.,  regardless  of  where 
such  red  snapper  was  taken. 

(c)  If  the  Regional  Director  finds  for 
good  cause,  based  on  a  report  from  the 
Stock  Assessment  Panel  of  the  Gulf  of 
Mexico  Fishery  Management  Council 
(Council)  and  on  consultation  with  the 
Council,  that  the  provisions  of  this 
section  should  be  terminated  prior  to 
May  14. 1992.  the  Regional  Director  may 
terminate  its  provisions  by  removing 
this  section,  effective  upon  filing  a 
notice  to  that  effect  with  the  Office  of 
the  Federal  Register. 

[FR  Doc.  92-8110  Filed  4-3-92;  2;28  pm] 
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50  CFR  Part  672 
(Docket  No.  91 1176-2018] 
Groundflsh  of  the  GuM  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (N\ffS).  NOAA,  Commerce, 
ACTION*.  Notice  of  closure. 


summary:  N\fFS  is  establishing  a 
directed  fishing  allowance  and  is 
prohibiting  directed  fishing  for  Pacific 
cod  in  the  Eastern  Regulatory  Area 
(statistical  areas  64  and  65)  of  the  Gulf 
of  Alaska  (GOA).  This  action  is 
necessary  to  prevent  the  total  allowable 
catch  fTAC)  for  Pacific  cod  m  the 
Eastern  Regulatory  Area  from  bemg 
exceeded.  The  intent  of  this  action  is  to 
promote  optimum  use  of  groundfish 
while  conser\;ng  Pacific  cod  stocks. 
EFFECTIVE  DATES:  12  noon  Alaska  local 
tim.e  ;A.l,t.l,  Apn!  4.  1992.  through  12 
midnight.  A.I.t..  December  31.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  .^\.  Bearden.  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS,  (907)  586- 
7228.  ' 

SUPPLEMENTARY  INFORMATION:  The 
domestic  and  foreign  groundfish 
fishenes  in  the  exclusive  economic  zone 
of  the  GOA  are  managed  by  the 
Secretary'  of  Commerce  under  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act.  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Managem.ent  Council  and  is 
implemented  by  regulations  appearing 
at  50  CFR  611.92  and  parts  620  and  672 

The  am.ount  of  a  species  or  species 
group  apportioned  to  a  fishery  is  T.A.C. 
as  stated  m  §  672.20(aj{2).  Under  the 
fmal  notice  of  specifications  (57  FR  2844, 
January  24,  1992).  the  TAG  specification 
for  Pacific  cod  in  the  Eastern  Regulatory 
Area  is  1.000  metric  tons  (mt). 

Under  §  672.20(cV:2).  the  Director. 
Alaska  Region.  NMFS  (Regional 
Director),  has  determined  that  the 
Pacific  cod  TAG  m  the  Eastern 
Regulatory  Area  will  be  reached  before 
the  end  of  the  fishing  year  if  directed 
fishing  for  Pacific  cod  continues. 
Therefore.  NMFS  is  establishing  a 
directed  fishing  allowance  for  Pacific 
cod  in  the  amount  of  265  mt,  and  is 
setting  aside  the  rem.ainmg  735  mt  of  the 
TAG  as  bycatch  to  support  other 
anticipated  groundfish  fisheries.  The 
Regional  Director  has  determined  that 
the  directed  fishery  will  take  its 
allowance  by  Apnl  4.  1992. 
Consequently,  under  §  672.20(c)(2), 
NMFS  is  prohibiting  directed  fishing  for  ' 
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Pacific  cod  m  the  Eastern  Regulaton,' 
Area,  effective  from  12  noon,  A.l,t..  Apr.; 
4,  1992,  through  12  midnight,  A.lt . 
December  31   1992. 

After  this  closure,  in  accordance  witn 
§  6"2,20(gj(3j.  a.TiOunts  of  Pacific  cod 
retained  on  board  a  vessel  in  the 
Eastern  Regulatory  Area  of  the  GOA 
must  be  less  than  20  percent  of  the 
amount  of  all  other  fish  species  retained 
a!  the  same  time  by  the  vessel  during 
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;r:p  s;:rie  tnp  as  mf^dSii-fd  ;n 
(Vi.itsification 


•:   n  iS  !rl^en  under  50CFR 
'd  8  m  compliance  with 

.  f:  Order 


291 


Ijst  of  Subjects  in  .SO  V.FR  Part  6~: 

Fis?^e-i(,'S  Rpporl.ng  anii 
■■■•  .■■-ri.lKf-eping  requ.ri'rrif'r.;i>. 


A.jth()nt\    16,  U.S.C.  1801  et  seq. 
Datec    •,       :   1992. 
David  S.  Crthtui, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  92-8064  Filed  4-3-82;  12:32  pm] 
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Proposed  Rules 


Federal   Regisler 

Vo!    5",  No.  68 
Wednesday    Apni  8.  1992 


This   seCTon   0)    '^6    s^EDERAL  REGISTER 
contains  nofces  to   '^e   pctlic  o'  !^e 
cxopcsed   ;ss^aPC8   o*   ^--e«   arxi 
regulators    T^e   3i,rDose   c*   tr^ese   -^c*ices 
IS  to  give   ■pte'esteo   pefsc^-s   a'" 
opportunity  to   partiopa's    f'   *^e   '.  e 
rr^ing   pror   'c    tf^    adcpio"    ot    ;!t«  final 
rjiea. 


OFFtCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  320&-AE85 

Prevailing  Rate  Systems 

AQENCv:  O'Tice  of  Personnel 

Managemer' 

ACnOK".  F^oDosed  raie. 


summary:  The  Office  of  Personnel 
Management  is  issuing  a  proposed  rule 
to  change  the  lead  agency  for  the  New 
Orleans.  Louisiana,  wage  area  from  the 
Department  of  Veterans  Affairs  (DVA) 
to  the  Department  of  Defense  PoD)  and 
to  change  the  survey  beginning  month 
from  February  to  November.  These 
proposed  changes  recognize  the  fact  that 
DoD  19  the  major  employer  of  Federal 
Wage  System  [FWS)  employees  in  the 
New  Orleans  area  and  would  allow  DoD 
to  conduct  the  survey  at  a  better  and 
more  convenient  time. 
dates:  Comments  must  be  received  on 
or  Dpfcre  May  8. 1992. 
ADDRESSES:  Send  or  deliver  written 
corr.ments  to  Barbara  L  Fiss,  Assistant 
Director  for  Compensation  Policy. 
Personnel  Systems  and  Oversight 
Group  US  Office  of  Personnel 
Management,  room  6H31, 1900  E  Street. 
N  W..  Washington.  DC  20415. 

FOR  FlinrviER  INFORMATION  CONTACT 
Paul  S;;,.;.J3.  ^202j  60&-2iAd  c:  .Fl'b, 
2Df^;o48. 

SUPPtEMENTARV  iNFORMATIQN:  The 
Depa.-jner.'  or'  \  ^-'-'-a-s  .Affairs  is  the 
lead  agency  for  the  New  Orleans. 
Louisiana,  wage  area.  The  DVA  Medical 
Center  in  New  Orleans  is  the  host 
activity  for  the  survey.  DVA  has 
requested  that  DoD  assume 
responsibihty  for  the  New  Orleans 
survey  because  DoD  is  the  largest  FWS 
employer  in  the  area  and  because  DoD 
now  has  several  large  facilities  in  the 
survey  area  that  can  act  as  a  host 
activity  because  of  the  addition  of 
F'laquemines  Parish  to  the  survey  area  in 
1985.  DoD  has  agreed  to  assume 


responsibility  for  the  survey.  0PM  also 
proposes  that  the  beginning  date  of  the 
wage  survey  be  moved  from  February  to 
November.  This  cha:Mi^  w   •   d  move  the 
survey  out  of  the  Maru.  Cras  season, 
which  has  been  a  source  of  survey 
problems  for  many  years,  and  would 
also  accommodate  DoD's  need  to 
balance  the  distribution  of  its  wage 
surveys.  The  Federal  Prevailing  Rate 
Advisory  Committee  has  reviewed  the 
recommendation  and  concurs  in  the 
proposed  changes. 

Executive  Order  12291,  Federal 
Regulation 

I  have  determined  that  thisis  nota 
major  rule  as  defined  under  section  1(b) 
of  Executive  Order  12291.  Federal 
Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Government  employees, 
Wages. 

U.S.  Office  of  Personnel  Management. 
Constance  Berry  Newman, 
Director. 

Accordingly,  0PM  is  proposing  to 
amend  part  532  of  title  5  of  the  Code  of 
Federal  Regulations  as  follows: 


PART  632- 
SYSTEMS 


..PRE  VA'L'NG  RATE 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  20 

(Docket  No*.  PRM-20-17  and  PRM-20-181 

The  Rockefeller  University;  Withdrawal 
of  Petitions  for  Rulemaking 

agency:  Nuclear  Regulatory 

C.immission. 

action:  Petitions  for  rulemaking; 

withdrawal. 


1.  The  authority  for  part  532  continues 
to  read  as  follows: 

Autljority:  5  U.S.C.  5343,  5346;  §  532.707 
also  issued  under  5  U.S.C.  552.  Freedom  of 
Information  Act  Public  Law  92-502. 

Appendii  A  tc  Subpart  A— -Amended] 

2.  Appendix  A  to  subpart  B  is 
amended  for  New  Orleans.  Louisiana, 
by  revising  the  lead  agency  listing  from 
"VA"  to  "DoD"  and  the  beginning  month 
of  survey  from  "February"  to 
"November." 

(PR  Doc.  92-8002  Filed  4-7-92;  8:45  am] 
WXINQ  COOC  UIS-OI-W 


summary:  The  Nuclear  Regulatory 
Commission  f\RC)  is  withdrawing,  at 
the  petitioners'  request,  two  related 
petitions  (PRM-20-17  and  PRM-2t)-18) 
(53  FR  41342,  October  21,  1988.  and  53 
PR  43896,  October  31.  1988)  filed  by  Dr. 
Edward  L.  Gershey.  Ph.D.  on  behalf  of 
the  Rockefeller  University,  New  York, 
New  York.  In  PRM-20-17,  the  petitioner 
requested  that  the  Commission  amend 
its  regulations  under  which  a  licensee 
may  dispose  of  animal  tissue  containing 
small  am.ounts  of  radioactivity  by 
expanding  the  hst  of  radioactive 
isotopes  for  which  unregulated  disposal 
is  permitted  and  make  the  unregulated 
disposal  of  these  waters  a  matter  with 
which  all  jurisdictions  m.ust  comply.  In 
PRM-20-18,  the  petitioner  also 
requested  that  the  Commission  amend 
its  regulations  to  permit  a  licensee  to 
dispose  of  solid  biomedical  waste 
containing  small  am.ounts  of 
radioactivity  by  on-site  incineration. 

addresses:  A  copy  of  the  petitioner's 
letter,  dated  February  28.  1992. 
requesting  the  withdrawal  of  the 
petitions  is  available  for  public 
inspection,  or  copying  for  a  fee,  at  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW,  (Lower  Level).  Washington. 
DC, 

Single  copies  of  the  petitioner  s  letter 
may  be  obtained  free  of  charge  by 
writing  to  the  Division  of  Freedom  of 
Information  and  P-ublications  Services, 
Office  of  Adm.inistration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
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Telephone:  301-^92-7758  or  Toll  Free: 
800-388-5642. 

Dated  at  Rockville.  Maryland,  this  2d  day 
of  April  1992. 

For  the  Nuclear  Regulator>  Commission 

Samuel  J.Chilk. 

Secretary  of  the  Cornm:ssion 

(FR  Doc.  92-8052  Filed  4-7-92  8  45  am] 

BILUMO  COOe  7590-0 1-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRCIiapterl 

[Summary  Nolle*  No.  PR-92-3J 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 

nittmaking  received  and  of  dispositions 

cf  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  part 
llj,  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of.  and  participation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  June  8. 1992. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
.Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 
Petition  Docket  No.  26509.  800 
Independence  Avenue.  SVV., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
8C-0  Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-3132. 


POR  FURTHER  INFORMATION  CONTACT: 

Angela  M.  Washington,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW,.  Washington,  DC  20591; 
telephone  (202)  267-5571. 

fThi.s  notice  is  pubiishpj  pursuant  to 
paragraphs  (Is)  a.nd  (f]  of  {  11.27  of  part  11  of 
the  Federal  Aviation  Regulations  (14  CFR 
part  11)  i 

Issued  m  WashnK'nn  DC,  on  April  1, 1992. 
Denise  D  Castaldo, 

Marcs;e.-.  Pro,i:rar:i  Monopement Staff. 

Petitions  for  Rulemaking 

Docket  No.:  26509. 

Petitioner  Mr.  Richard  Bartel. 

Regulations  Affected:  14  CFR  91.159. 

Description  of  Petition:  The  petitioner 
proposes  to  amend  the  Federal  Aviation 
Regulations  to  add  altitude  guidance  to 
flight  altitudes  below  3000  feet  ALG 
when  operating  m  controlled  airspace. 

Petitioner's  Reason  for  the  Request: 
The  petitioner  believes  that  the 
proposed  change  would  enhance  safety 
because  it  allows  for  the  high  levels  of 
activity  below  3000  feet  ALG  and.  in 
particular,  below  18,000  MSL  The 
petitioner  estimates  that  this 
amendment  would  reduce  midair 
collisions  below  3000  ALG  by  a 
minimum  of  15  to  25  percent. 

[FR  Doc.  92-8015  Filed  4-7-92;  8.45  am] 
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14  CFR  Part  39 

(Docket  No.  92-NM-04-AD) 

Airworthiness  Directives;  Beech  Model 
400  and  Mitsubishi  Models  MU-300  and 
MU-300-10  Airplanes 

agency:  Federal  Aviation 
.Administration.  DOT. 

action:  .Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  the 

adoption  of  a  new  airworthiness 
directive  (.AD)  that  is  applicable  to 
certain  Beech  Mode!  4O0  and  Mitsubishi 
Models  MU-300  and  MU-300-10 
airplanes.  This  proposal  would  require 
replacement  of  all  engine  mount  nuts 
and  bolts  with  parts  that  have  been 
inspected  using  required  magnetic 
particle  techniques.  This  proposal  is 
prompted  by  a  recent  report  that  some 
engine  mount  nuts  and  bolts  installed  on 
these  airplanes  may  not  have  been 
subjected  to  the  required  magnetic 
particle  inspection  prior  to  installation. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  reduced 
structural  integrity  of  the  engme 
mounting  system. 


DATES:  Comments  must  be  received  by 

lune  1    Ifx^.''.. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM-04- 
AD.  1601  Lind  Avenue  SW..  Renlon 
Washington  98055-4056.  Comments  may 
be  inspected  at  this  location  between  0 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Beech  Aircraft  Corporation,  P.O.  Box  85. 
Wichita.  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton. 
Washington:  or  at  the  FAA.  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  room  100,  Mid-Continent 
Airport,  Wichita,  Kansas 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  M.  Peterson.  Aerospace 
Engineer.  Propulsion  Branch.  ACE^ 
240W.  FAA.  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
room  100.  Mid-Continent  Airport. 
Wichita.  Kansas  67209;  telephone  (316) 
946-4145;  fax  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION' 

Commentii  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-04-AD."  The 
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postcard  will  be  date  stamped  ard 

returned  to  the  commenter 

Availability  of  NPRMs 

Anv  person  may  obtain  a  copy  of  thi8 
NPRM  by  submittting  a  request  to  the 
F.\A.  Transport  Airplane  Directorate, 
A\\4-103  Attention:  Rules  Docket  No. 
9:_\\j_04-AD.  1601  Lind  Avenue  SW.. 
Rentcn.  Washington  98055-^56. 

Discussion 

Beech  and  Mitsubishi  type  design 
requires  magnetic  particle  inspection  of 
engine  mount  nuts  and  bolts  on  Beech 
Model  400  and  Mitsubishi  Models  MU- 
300  and  MU-300-10  airplanes  in  order  to 
detect  flaws  pnor  to  installation  on 
these  airplanes.  There  has  been  a  recent 
report  that  some  engine  mount  nuts  and 
bolts  on  certain  Beech  Model  400 
airplanes  may  not  have  been  subjected 
•o  the  required  magnetic  particle 
inspection  prior  to  installation. 
Undetected  defects  on  engine  mount 
nuts  and  bolts  could  initiate  cracks. 

Additionally,  certain  operators  have 
installed  replacement  rear  mount  bolts 
and  nuts  on  each  engine  of  Beech  Model 
400  and  Mitsubishi  Model  MU-30O-10 
airplanes,  in  accordance  with  Beech 
Service  Bulletin  2169,  dated  April  1987. 
Mitsubishi  Service  Bulletins  71-002, 
dated  March  10, 1987,  and  71-003,  dated 
February  25,  1987,  also  describe 
procedures  for  the  same  replacement 
action  on  Mutsubishi  Model  MU-300 
airplanes.  Consequently,  nuts  and  bolts 
may  contain  undetected  defects  if 
obtained  from  Beech  for  use  in 
accomplishing  replacement  in 
accordance  with  any  of  these  three 
senice  bulletins.  Defective  engine 
mount  nuts  and  bolts,  if  not  detected 
and  removed,  could  result  in  reduced 
structural  integrity  of  the  engine 
mountiri^  system. 

The  FAA  has  reviewed  and  approved 
Beechcraft  Service  Bulletin  24808,  dated 
June  1991  (for  Beech  Model  400  and 
Mitsubishi  Model  MU-300-10  airplanes), 
and  Mitsubishi  Service  Bulletin  71-004, 
dated  January  8, 1992  (for  Mitsubishi 
Model  MU-300  auplanes),  that  describe 
procedures  for  replacement  of  all  engine 
mount  nuts  and  bolts  with  parts  that 
have  been  inspected  using  magnetic 
particle  techniques. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  cr 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  replacement  of  all  engine  mount 
nuts  and  bolts  with  parts  that  have  been 
inspected  using  magnetic  particle 
techniques.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 


There  are  approximately  154  Beech 
Model  400  and  Mitsubishi  Models  MU- 
300  and  MU-300-10  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  87  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $211  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $32,712. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goveniment.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034.  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a)  1421  and  1423; 
49  use.  106(g);  and  14  CFR  11.8a 

{39.13    AiModtd 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


Beech  Aircraft  Corporation:  Docket  92- 

\M-04-AD^ 

Applicability  Beech  Model  400  airplanes, 
sensi  numbers  Rj-1  through  Rl-ftS.  inclusive; 
Mi'subishi  Model  MU-300  airplanes,  senal 
r.umbers  A003SA  through  A091SA,  inclusive; 
and  Mitsubishi  Model  MU-300-10  airplanes, 
se.nal  numbers  A10mS.A  through  AlOllSA. 
inclusive;  certificated  in  any  category. 

Cowpb.ancp  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  reduced  structural  integrity  of 
the  engine  mounting  system,  accomplish  the 
following: 

(a)  Withm  200  hours  time  in-servire  after 
the  effective  date  of  this  AD.  or  at  the  next 
scheduled  inspection  interval,  whichever 
occurs  first,  replace  each  engine  mount  nut 
and  bolt  with  nuts  and  belts  that  have  been 
inspected  using  magnetic  particle  techniques 
(identified  by  green  dye),  in  accordance  with 
Beechcraft  Service  Bulletin  2408,  dated  June 
1991  [for  Beech  Model  400  and  Mitsubishi 
Model  MU-SOO-IO  airplanes);  or  Mitsubishi 
Service  BuUelin  71-004.  dated  January  8,  1992 
(for  MiUubishi  Model  MU-300  airplanes);  as 
applicable. 

fb)  An  ahemative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  Dy  '.he  Manager, 
Wichita  Aircraft  Certification  Office  (AGO), 
ACE-lloW,  ¥.\\  Small  Airplane  Directorate. 
The  reqvests  shall  be  forwarded  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  concur  or  comment  and  then  send  it  to 
the  Manager.  Wichita  AGO. 

(c)  Special  flight  pennits  may  be  issued  in 
accordance  with  FAR  21.197  and  21,199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Reiiton.  Washington,  on  March 
31.  1992. 

Darrell  M.  Pedersoa, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  92-8021  Filed  4-7-92;  8:45  am] 
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14CFBPart39 

[Docket  Ho.  92-NM-37-AD] 

Airworttiiness  Directives;  Boeing 
Model  727  Series  Airplanes 

AQENCV:  Federal  Aviation 
Adinmistration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  


SUMMARY:  This  notice  proposed  the 
super8Pdi:re  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Boeing 
Model  727  stnes  airplanes,  that 
currently  requires  repetitive  inspections 
and  repair,  if  necessary,  of  the  main 
landing  gear  (MLG)  wheel  well  pressure 
floor  adiacent  to  Body  Stations  880,  890. 
930,  and  940.  This  action  would  expand 
the  area  requiring  inspection  to  include 
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Body  StstTon  950.  "nris  proposal  :s 
prompted  by  several  reports  of  fatigue- 
related  cracking  in  the  wheel  well 
pressure  floor.  The  actions  specified  by 
the  proposed  AD  are  intended  1o 
prevent  loss  of  offbiii  preesunzahon 
DATES:  Continents  must  be  received  b\ 
{une  1,  1992. 

ADDRESSES:  Submit  corriments  in 
triplicate  to  the  Federal  Aiialion 
Administration  (FAAj,  Transport 
Airplane  Directorarte,  ANKl-loa. 
Attention:  Rules  Docket  No  92-N"M-3'^ 
.AD,  1601  Lird  Avenue  SW  ,  RpnTon 
Washington  980S&-4056  ComTnents  may 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
tJie  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group 
P  O.  Box  3707  Sefrttle.  Washington 
98124-2207.  This -mformat ion  may  bf 
examined  at  the  FAA  Transport 
Arplane  Directorate.  l%m  i^nd  AM;nue 
SW.,  Rentoa.  Waahington 
POn  RJinWER  MFORMATIOM  COWTACT; 
Stanton  R.  Wood  Strjctures  and  Loads 
Section,  A.\M-120S,  F.AA  Seattle 
Aircraft  Certification  Office  Transport 
Airplane  Directorate.  1601  Lind  Avpnw 
SW.  Renton,  Washington  98055-4056; 
telephone  (2061  227-2'"'2  fax  (20h|  227- 
1181. 

SUPPLEMBHTARV  IHF0WMAT10W: 
Comnients  Lavited 

Interested  persons  are  ii;\  Ked  to 
DHrticipate  ir  the  mnking  of  the 
proposed  rule  by  «ubntif.:.g  such 
V. -:tten  data,  views  or  arsameiits  as 
they  may  desire.  Communications  shall 
identify  the  Rule,*  Ducket  number  and 
be  submitted  in  triplicate  to  the  eddiees 
specified  above.  A!!  communications 
received  on  or  befo^  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  acticr.  on  the 
pr.oposed  rule.  The  proposals  contained 
in  this  notice  rp=?y  be  changed  in  light  of 
the  comments  receivpri. 

Commer^ts  are  siiPcificaHy  in\'ited  on 
the  overall  regu'.story,  economic. 
environment 5 i.  and  energy  eFpecT":  of 
•he  proposed  njle.  All  comn'T;'? 
s;ibmi+*ed  will  be  avHilab;e,  bcth  before 
and  after  the  cloping  d.ite  for  comments, 
in  the  Rules  Dooke'  for  exarrination  by 
interested  persons  A  report 
sr.mmanzinc  eech  F.AA-pubiic  contact 
cuncemed  with  the  sutigtance  of  this 
proposal  will.be  filed  in  the  Rules 
Docket 

Ccmmenters  wishing  the  FA.'^  to 
dcknowltdRe  receipt  of  their  corranents 
s'jbmitied  in  response  to  this  notice 
n'-i^t  submit  a  seif-addre.'ied.  stamped 
postfard  on  which  the  foliowing 


statement  is  made:  "Comments  to 
Docket  Number  92-NM-27-AD  '  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenVer. 

AvailabillTj-  of  NPRMs 

.^ny  person  may  obtain  a  copy  of  thrs 
>fPRM  by  mibmitting  a  rpqupst  in  the 
FAA.  Northwest  Mountair  Region 
Trnnspor!  Airplane  Directorate.  AN'M-- 
103,  Attention:  Rules  Docket  No  92- 
N\i-3--AD.  1601  Lind  Avenue  SW.. 
Renter.,  Washington  98fi5^^().S6 

Discussion 

On  August  3.  199(),  the  F.AA  issupd  AD 
PO-l-^Oe,  Amendment  39-«6Pl  (55  FR 
33009,  August  14.  19901.  to  require 
inspections  of  the  mam  landing  gear 
I.MLG)  wheel  well  pressure  floor  on 
Bi>eing  Mode!  ~2~  series  Airplanes,  and 
rc;  .i.r,  if  necesbrtry.  The  area  that 
rfr.;;:res  laspection  uiciudes  the  ends  o*' 
the  pressure  fjoor  beads  adiacen:  tv 
Body  Stations  fBS)  880  890,  930,  ar.ri  940. 
Th.a'  oi  tion  was  prompted  hv  <?f.('-al 
reports  of  cracking  in  the  w::ee,  well 
p-essure  floor.  Eight  operators  had 
reported  34  cracks  on  20  airplanes 
crariang  had  occurred  along  the  ends  of 
the  pressure  floor  remforcing  t>eHrts  at 
nS  931,1  anc  BS  94G  The  cracks  ranged 
from  0.38  to  15.25  inches  in  Irnfith  The 
airplanes  en  which  the  c-scks  wt-v 
fcund  hnd  accumu'tnted  betwerri  ?4,C)f»! 
a.nd  42,200  flight  eyries,  and  between 
24,000  and  49,500  Hight  ho^-s  The 
requirements  of  AD  90-17-06  are 
intended  tc  prevent  the  loss  of  cabin 
prtssurization  due  to  fatigue  cracks  in 
the  wheel  well  pressure  floor 

S;nce  the  issuance  of  that  AD.  Boeing 
has  reported  that  similar  cracks  have 
been  found  at  BS  9S0  These  cracks  have 
been  attnbuted  to  fotigue,  and  are 
similar  to  the  cracks  previously  found  in 
the  area  that  is  currently  required  to  be 
inspected  in  accordanr*  with  AD  90-17- 
06  Such  cranking,  if  not  detected  and 
corrected  ir.  a  timely  manner,  could 
result  in  los,"*  cf  cabin  prpB8u'"z;iti"n. 

The  FAA  has  reviewed  and  apjiroved 
Boeing  Ser'.'jce  Bulletin  727-53-0149. 
Revision  4  dated  June  27. 1991.  which 
dtscribed  procedures  for  inspection  to 
detect  fatigue-related  cracking  in  8;-eas 
to  include  the  beads  at  DS  950.  ir 
addition  to  BS  ti>ao.  aiKi,  930,  and  940 
Incorporation  cf  the  prevents t)ve 
modificotion  or  permanent  repair 
described  m  th!,s  sennce  bulletin  will 
reduce  the  possibility  of  cracks  in  the 
main  wheel  well  pressure  floor. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  othe."^  products  of  thtf  sanif 
type  design  \he  praposod  AD  woulct 
supersede  ,ADftO-17-Ofr  to  expand  the 
inspection  area  to  include  the  beads  at 


BS  950.  in  addttion  toBS  8fV;  a;-K:  WM 
and  940.  Once  an  area  has  tit 
modified  ar^pemusBenth  re.pmn  c  t  ,) 
area  need  not  be  re;.ftitivf?i>  risTH-ted. 
Howe\'er,  all  areas  i„;:h:  i  -tvt  ;..,:'  ,,e~en 
modified  or  permanent i>  ;t'pair<':  :nu»t 
be  repetitively  inspected,  until  they  are 
modified  or  permanently  refpaired.  The 
actions  would  be  rwjaired  to  \k 
accomj^jebed  in  accordance  ivith  ihe 
sen-ice  buBetm  descrfbed  previously. 

The  FAA«8timate8  that  there  are 
approximately  1.574  Model  727  series 
airplanes  of  tire  affected  des^  in  ■fiie 
worldwide  fleet  T^.e  F.^.^  estimates  that 
1.007  airplanes  of  U.S.  regisL-y  would  be 
affected  by  this  proposed  AD.  fhet  it 
would  take  approxiT.aif-v  ::-;  k^orK 
hours  per  aii5»iane  ir  ^  <  iT-ifiit^r  tnr 
proposed  actions,  anc  t*-p-  nu  ,  m-  t 
labor  rate  is  SSS  per  work  hour  Based 
on  these  figures,  the  total  cost  impact  of 
the  propiosed  AD  on  U.S.  operators  is 
estimated  to  be  $G.2i3  S^o 

The  rBgulHtiin*  [>(>j>r  ^»•c  herein 
vwuld  not  have  substantial  threct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  lev  1!.  r,'  ><overranent.  Therefore. 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalisin 
implicationf  iii  warrrint  thepreparabon 
of  a  Federa !  I  s  n.  ."vhwhsment. 

For  the  reasons  discussed  above.  I 
certify  that  this  pfoptwed  regulation  (1) 
is  not  a  "maJGr  rule"  under  EKecutive 
Order  12291:  (21  is  not  a  "significanl 
rule"  under  tibe  OOT  Regulatory  PoHcies 
and  PreoeAires  T44  FR  nOM.  February 
28. 1979):  and  (3J  if  promulgated.  wiW  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantisl 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibilrty  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  tfie  caption 


List  of  Smut: 


:  4  t  I  h 


'iB 


Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Ainendroent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amead  14  CFR  part  39  of  the 
Federal  Aviation  RegulatJons  as  foUows: 
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PART  39-AlRWORTHlNESS 
DIRECTIVES 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autiionty-  49  U.S.C.  1354(a).  1421  and  1423: 

49  U  S  C  -.061  g'-  a-.d  14  CTR  11.89. 

§39.13    [  Amended  i 

2.  Section  39.13  is  amended  by 
rerr.ovmg  amendment  39-6691  (55  FR 
33099,  August  14, 1990).  and  by  adding  a 
new  airworthiness  directive  (AD),  to 

read  as  follows: 

Boeing:  Docket  92-NM-37-AD.  Supersedes 
.\D  90-17-06,  amendment  39-6691. 

Applicability:  All  Boeing  Model  727  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  cabin  pressurize tion, 
accomplish  the  following: 

(a)  For  airplanes  having  line  numbers  001 
through  143Z  perform  a  detailed  visual,  high 
frequency  eddy  current  (HFEC).  or  dye 
penetrant  inspection  for  cracks  in  the 
pressure  floor,  in  accordance  with  Boeing 
Service  Bulletin  727-53-0149.  Revision  4. 
dated  June  27, 1991.  or  earlier  FAA-approved 
revisions.  Accomplish  the  inspection  prior  to 
the  compliance  time  specified  in  paragraph 
(a)(1)  or  (a)(2)  of  this  AD,  whichever  occurs 
earlier 

(1)  Prior  to  the  accumulation  of  30,000 
landings,  or  within  2.500  landings  after 
January  20. 1989  (the  effective  date  of  AD  88- 
28-02.  amendment  39-6089),  whichever 
occurs  later  or 

(2)  Prior  to  the  accumulation  of  20,000 
landings  or  within  2,500  landings  after 
September  17, 1990  (the  effective  date  of  AD 
90-17-06.  amendment  39-6691).  whichever 
occurs  later. 

(b)  For  airplanes  defined  as  Group  2  in 
Boeing  Service  Bulletin  727-53-0149,  Revision 
3,  dated  November  2, 1989,  and  as  Group  I 
that  have  been  modified  in  accordance  with 
Boeing  Service  Bulletin  727-63-0149.  Revision 
Z.  dated  March  20, 1981:  Prior  to  the 
accumulation  of  20,000  landings  since 
manufacture  or  within  the  next  2.500  landings 
after  September  17, 1990  (the  effective  date  of 
AD  90-17-06.  Amendment  39-6691), 
whichever  occurs  later,  perform  a  detailed 
visual,  high  frequency  eddy  current  (HFEC). 
or  dye  penetrant  inspection  to  detect  cracks 
in  the  pressure  floor,  in  accordance  with 
Boeing  Service  Bulletin  727-53-0149,  Revision 
3,  dated  November  2. 1989:  or  Revision  4, 
dated  June  27. 1991. 

(c)  For  all  airplanes  listed  in  Boeing  Service 
Bulletin  727-53-0149,  Revision  4.  dated  lune 
27, 1991:  Prior  to  the  accumulation  of  20.000 
landings  since  manufacture,  or  within  the 
next  2.500  landings  after  the  effective  date  of 
this  AD.  whichever  occurs  later,  perform  a 
detailed  visual,  high  frequency  eddy  current 
(HFEC).  or  dye  penetrant  inspection  to  detect 
cracks  in  the  pressure  floor  adjacent  to  Body 
Station  950,  in  accordance  with  Boeing 
Service  Bulletin  727-53-0149,  Revision  4. 
dated  June  27, 1991. 

{d)  Repeat  the  inspection  required  by 
paragraph  (a),  (b),  or  (c)  of  this  AD.  as 
applicable,  at  intervals  as  follows: 


(1)  If  the  previous  inspection  was 
accomplished  using  a  visual  or  dye  penetrant 
inspection  technique,  the  next  inspection 
must  be  accomplished  within  4.000  landings 

(2)  If  the  previous  inspection  was 
accomplished  using  an  HFEC  inspection 
technique,  the  next  inspection  must  be 
accomplished  within  5,000  landings. 

(e)  If  cracks  are  detected  as  a  result  of  any 
of  the  inspections  required  by  this  AD  that  do 
not  exceed  the  limits  listed  in  Table  I  in  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-53-0149.  Revision  3. 
dated  November  2, 1989.  or  Revision  4,  dated 
June  27, 1991.  prior  to  further  flight,  repair  in 
accordance  with  the  interim  repair  described 
In  Part  D  of  the  Accomplishment  Instructions 
or  the  permanent  repair  described  in  Part  III 
of  the  Accompbshment  Instructions  of  the 
service  bulletin.  The  interim  repair  must  be 
replaced  within  600  landings  after 
accomplishment  with  the  permanent  repair. 

(f)  If  cracks  are  detected  as  a  result  of  any 
of  the  inspections  required  by  this  AD  that 
exceed  the  limits  listed  in  Table  I  in  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-53-0149,  Revision  3, 
dated  November  2. 1989,  or  Revision  4.  dated 
June  27. 1991.  prior  to  further  flight, 
accomplish  the  permanent  repair  described  in 
Part  in  of  the  Accomplishment  Instructions  of 
the  service  bulletin. 

(g)  Blind  fasteners  installed  in  accordance 
with  Part  III  of  Boeing  Service  Bulletin  727- 
53-0149.  Revision  3.  dated  November  2. 1989. 
or  Revision  4.  dated  June  27. 1991,  are  to  be 
used  as  an  interim  repair  only.  The  blind 
fasteners  have  a  life  limit  of  10.000  landings 
before  they  must  be  replaced  with  solid 
fasteners  in  accordance  with  Part  III  of  the 
service  bulletin.  The  blind  fasteners  must  be 
inspected  for  loose  or  missing  fasteners  after 
accumulating  3.000  landings  since  installation 
or  1,000  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  2,500 
landings.  Blind  fasteners  installed  prior  to  the 
effective  date  of  this  AD  must  be  replaced 
prior  to  the  accumulation  of  10,000  landings 
or  within  3,000  landings  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

(h)  Incorporation  of  the  permanent  repairs 
in  accordance  with  paragraphs  (e)  or  (f)  of 
this  AD  terminates  the  repetitive  inspection 
requirements  of  paragraph  (d)  of  this  AD  for 
that  area.  Incorporation  of  the  preventative 
modification  described  in  Part  IV  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-53-0149,  Revision  3. 
dated  November  2, 1989.  or  Revision  4,  dated 
June  27, 1991,  temunates  the  repetitive 
inspection  requirement  of  paragraph  (d)  of 
this  AD  for  that  area. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (AGO). 
The  request  shall  be  forwarded  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  concur  or  comment  and  then  send  it  to 
the  Manager.  Seattle  AGO. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Renton.  Washington,  on  March 
31,  1992. 
David  G.  Hmiel, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  92-8022  Filed  4-7-92;  8:45  am] 
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14CFRPart39 

(Docket  No.  92-NM-55-AD1 

Airworthiness  Directives;  Boeing  of 
Canada,  Ltd^  de  HavlHand  Division, 
Model  DH-7  Series  Airplanes 

agency:  Federal  Aviation 
Admir.istration,  DOT, 

action:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  notice  proposes  '.h.p 
adoption  of  a  new  airworthiness 
directive  (AD)  tJiat  is  applicable  to 
certain  de  Havilland  Division  Model 
DHC-7  series  airplanes.  This  proposal 
would  require  a  detailed  inspection  to 
detect  corrosion  of  the  main  landing 
gear  (MLG)  emergency  down  release 
cables,  and  replacement,  if  necessary. 
This  proposal  is  prompted  by  a  report  of 
corrosion  found  undemfcath  the  anti- 
friction sleeve  of  the  two  MLG 
emergency  down  release  cables.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  undetected 
corrosion  from  rendering  either  or  both 
MLG  em.3rgency  down  release  cables 
ineffective  for  extension.  Failure  of  the 
cables  to  extend  could  result  in  a  gear- 
up  landing. 

DATES:  Comments  must  be  received  by 
June  1,  1992. 

ADDRESSES:  SubmLit  comments  in 
tnplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM-55- 
AD,  1601  Lind  .Avenue  SW.,  Renton. 
Washington  98055-^W56.  Comments  may 
be  inspected  at  Lhis  location  between  9 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
the  proDOsed  rule  nay  be  obtained  from 
Boemg  of  Canada.  Ltd..  de  Haviiland 
Division.  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  inform.ation  may  be  exam.ined  at 
the  FA.\.  T:-insport  Airplane 
Directorate,  16^31  Lind  Avenue  SW., 
Renton,  Wasnington;  or  at  the  FAA, 
New  England  Region,  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York. 
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FOR  FURTHER  INFODMA-nON  CONTACT 

Mr  Danko  Kramar,  Systems  and 
EquipmeiTi  Branch.  ANE-173,  Engine 
and  Propeller  Directorate  IBl  South 
Franklin  Avenue,  room  202.  Valiey 
Stream.  New  York  11581:  telephone  (5161 
791-6427;  fax  (51€j  791-9024. 
SUPPLEMEtTTARV  INFOmMATlOM; 
Comments  lD\ited 

IntereBted  peraons  drt  muted  to 
participate  in  the  making  of  the 
prrposed  rule  by  submitting  such 
w'.tten  data,  views,  or  arguments  as 
•hey  may  desire.  Corr.muniCotion?  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  tc  the  address 
specified  above,  Ali  communications 
received  on  or  before  the  closi^ig  ctdte 
for  ccm.menls,  specified  above,  will  be 
coasidered  before  taking  action  on  the 
proposed  rale.  The  proposals  contained 
in  tills  notice  may  be  changed  in  light  of 
the  comments  received 

Comments  are  gpecincally  invited  on 
the  overall  regulator}-,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  nile.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FA.A-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  the;.-  comment'; 
submitted  m  response  to  this  notice 
must  submit  a  self-eddressed.  stamped 
postcard  on  which  the  following 
statement  is  made:    Comments  to 
Docket  Number  92-N\<-55-.\n."  Tne 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

.Availability  of  NPRMs 

A.ny  person  may  obtain  a  copy  of  this 
N'PRAf  by  submitting  a  request  to  the 
FA.\.  Transport  .Airplane  Di.-ectorate, 
A.V.M-103.  Attention:  R^ies  Docket  No. 
92-N'M-55-AD,  1601  Und  Avenue  SW.. 
Renton,  Washington  aao,=i.>-4n.56 

Discussion 

Transport  Canada  Aviation,  which  is 

the  airworthiness  authoritv  for  Canada, 
recently  notined  the  F.A.'^^  that  an  unsafe 
condition  may  exist  on  certain  de 
Fiavilland  Mode!  DHC-"  se.-ies 
ai.'-planes.  Transport  Canada  Aviation 
advises  that  a  case  has  been  reported  of 
corrosion  found  underneath  the  two 
,MLG  em^ergency  down  release  cables,  in 
the  area  covered  by  the  anti-fnct.on 
sleeve.  This  condition,  if  not  corrected, 
cnuld  result  in  undetected  corrosion  of 
the  NILC  emergency  down  release 
cables  rendering  either  or  both  cables 


ineffective  for  extension.  Failure  of 
these  cables  to  extend  could  result  ir  d 
gear-up  landing, 

Boeing  of  Canada  Ltd..  de  Havilland 
Division,  has  issued  Alert  Service 
Bulletin  A"-32-94.  Revision  ,A  dated 
November  15,  1991,  which  describes 
prored'irts  for  a  detailed  inspection  of 
the  MLC  emergency  down  release 
cables  to  detect  corrosion,  and 
rppiat  emcnt  of  the  cab}e(s),  if  necessary. 
Transport  Canada  .Aviation  classified 
th:s  sen. ii,p  bulletin  rs  mandatory  and 
issued  Canadian  .Airwc-thmess 
Directn-e  CF-82-02  m  order  to  assure 
the  continued  airwo.'-thiness  of  these 
airplanes  m  Canada 

This  airplane  model  is  manirfactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §21.23  of  the  Federal 
Aviation  Reguiatjuns  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement  Transport  Canada  Aviation 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  Tindings  of  Transport 
Canada  Aviation,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airpLnes  of  the  same 
type  design  regreterec  in  the  United 
State,s,  the  proposod  .AD  would  require  a 
detailed  inspection  of  the  left-  andjight- 
h-ind  VfLC  emergenrv  down  release 
Cdbles  to  detect  corrosion,  and 
rppiacement  of  the  cablefs).  if  necessar. 
F,;her  stainless  steel  cables  (referred  to 
as  "Pos '-Modification  .Number  "120031"] 
or  carbon  steel  cables  (rrierred  to  as 
"Pre-Modification  Num.ber  ",  2r>oe")  may 
be  used  as  repificement  cables  The 
actions  would  be  required  to 
accomplished  m  accordance  wth  thf 
6e^v^ce  bulietin  described  previousiy 
Installation  of  cables  manufactured 
from  carbon  steel  as  repla(  ement  cables 
should  be  considered  intenm  action 
only.  The  FAA  is  cocMdenng  additiojial 
rulemaking  to  require  instailatum  of  leff- 
and  right-hand  MI-G  emergency  do»vn 
release  cables  miH"ufactured  from 
stainless  steel 

The  FAA  est;mites  that  46  airplanes 
of  L.'.S.  regislrj  would  be  affected  by  this 
proposed  .AD.  tliat  it  would  tpke 
appri  ximatfcly  6  work  hours  per 
airplane  tc  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour  Ba&ed  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S  operators  is 
estimated  to  be  $15,180 


The  regulations  proposed  hfein 
would  not  hev^  siibstanlui   direct  effects 
on  the  S'ateR   or.  the  nMHtiorsnif 
between  the  nations'  «(>\  emment  and 
the  States,  «r  on  ihe  di<;i  -ibution  of 
power  and  responsibiirties  among  the 
various  le^'els  of  government  Therefore, 
in  accordance  with  Execubve  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federallAoi 
implications  to  warrant  the  preparation 
of  a  Federelisci  Assessment 

For  tbe  reas  ms  dj*,  :,,ki  ■■(-  tibove.l 
certify  that  ttiis  prupobeo  rtguiation  (1^ 
is  not  a  "^ajor  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOTHegulatory  Pohcies 
and  Procedures  {44  FR  11034,  February 
26, 1979):  and  (3j  if  promulgated,  will  not 
have  a  Bignificanf  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "adobesscs  " 

List  of  Subjects  in  14  CFK  Fart  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3d-AiRW0RTHlNESS 

DIRECTIVES 

1.  The  authority  citation  for  pari  39 
continues  to  read  as  follows: 

Aufliority:  49  U.S.C.  1354(a);  1421  and  1423; 
49  U.S.C.  loe(g);  and  14  CFR  ll/«9. 

;  39  •'S    [Amended I 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Bopfn^  rrf  OinHda,L»d..  Ue  HexiBand 
U.i-jidn     V>cket  B3-5VM-65-AD 

Applicability;  Mode!  DHC-7  aerie* 
airplanes;  on  which  stainlew  steel  cables. 
Post-Modtiicatioi]  Number  7/2809.  have  not 
been  installed:  oertificated  in  any  catenory. 

Complianoe:  Required  as  indicated,  unless 
accomplished  previousiy. 

To  prevent  a  gear-up  lauding, 
accomplishing  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  detailed  inspection  of 
the  left-  and  right-hand  mBm  landing  gear 
(MLG)  emergency  down  Release  cables  to 
detect  corrosicm.  in  accofdance  wtdi  de 
Havilland  Alert  Service  Bulietin  Ar-aZ-M. 
Revision  A,  dated  November  15, 199). 
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(b)  If  any  corrosion  is  detected  as  a  result 
of  ;he  ir.apection  required  by  paragraph  (a)  o: 
this  AD  prior  to  further  flight,  replace  both 
cable  assemblies  with  either  stainless  steel 
cables  ; Post-Modification  Number  7/2609)  or 
carbon  steel  cables  (Pre-Modification  7/2809). 
in  accordance  with  de  HaviUand  Alert 
Service  Bulletin  A7-32-94,  Revision  A.  dated 
November  15. 1991. 

(c)  If  no  corrosion  is  detected  as  a  result  of 
the  inspection  required  by  paragraph  (a)  of 
this  AD.  no  further  action  is  necessary. 

(d)  An  alternative  method  of  comphance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office 
(AGO),  FAA,  Engine  and  Propeller 
Directorate.  The  request  shall  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  New  York  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Rentoa  Washington,  on  March 
31. 1992. 

Daireil  M.  Pedersoa.  l 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  92-8024  Filed  4-7-92;  8:45  am] 
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14CFR  Part  39 

[Docket  No.  91-NM-2n-ADl 

Air«orthir,es3  Directives;  FoWker 
Model  F-28  Mark  0100  Series  A,  p.jriea 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 


SUMMARY:  This  notice  revises  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F-28 
Mark  0100  series  airplanes,  that  would 
have  required  reinforcement  of  the 
vertical  stabilizer,  and.  for  certain 
airplanes,  an  inspection  to  detect  cracks 
in  the  vertical  stabilizer,  and  repair,  if 
necessary.  That  proposal  was  prompted 
by  full-scale  fatigue  testing  which 
revealed  cracks  in  the  surface  and 
underlying  structure  of  the  vertical 
stabilizer.  This  action  revises  the 
proposed  rule  by  including  inspection 
and  modification  requirements,  in  lieu  of 
the  inspection  and  reinforcement 
requirements  originally  proposed;  and 
revises  the  applicability  of  the  rule.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  reduced 
structiu-al  capability  of  the  vertical 
stabilizer. 


dates:  Comments  must  be  received  by^ 
M    .  -I.-!   1992. 

AOOflESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  91-NM- 
211-AD.  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056.  Comments  may 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc..  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind  Avenue. 
SW.,  Renton,  Washington 

FOB  FUIITMER  IHFORMAITOH  CONTACT: 

Mr.  Mark  Quam.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW..  Renton.  Washington 
98055-4056;  telephone  (206)  227-2145; 
fax  (206)  227-1320. 
SOPP^EMENTARV  twFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comm.unications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
speciHed  above.  All  commimications 
received  on  or  before  the  closing  date 
for  conmients.  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rale.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  v«ll  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-211-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
91-NM-211-AD,  1601  Lind  Avenue  SW„ 
Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regxilations  to  add  an 
airworthiness  directive  (AD),  applicable 
to  certain  Fokker  Model  F-28  Mark  0100 
series  airplanes,  was  published  as  a 
notice  of  proposed  rulemaking  (NPR-M) 
in  the  Federal  Register  on  November  18. 
1991  (56  FR  58190).  That  NPRM  would 
have  required  reinforcement  of  the 
vertical  stabilizer  and  for  certain 
airplanes,  an  inspection  to  detect  cracks 
in  the  vertical  stabilizer,  and  repair,  if 
necessary.  That  NTRM  was  prompted 
by  full-scale  fatigue  testing  which 
revealed  cracks  in  the  surface  and 
underlying  structure  of  the  vertical 
stabilizer.  Such  cracking,  if  not  detected 
and  corrected  in  a  timely  manner,  could 
result  in  reduced  structural  capability  of 
the  vertical  stabilizer. 

Since  the  issuance  of  the  NPRM. 
Fokker  has  superseded  Ser\ice  Bulletin 
SBnoO-55-001,  as  cited  in  the  NTRM, 
with  Service  Bulletin  SBI- -55-011.  dated 
October  1, 1991.  The  new  service 
bulletin  revises  the  airplane  effectivity 
by  eliminating  certain  airplanes;  reduces 
the  inspections  and  modifications  for 
certain  serial  number  airplanes:  and 
changes  the  rivets  and  bolts  to  be 
removed  and  the  holes  to  be  inspected. 
In  addition.  t.he  service  bulletin 
describes  procedures  to  perform  a  one- 
time inspection  to  detect  cracks  m 
certain  rivet  holes  of  the  vertical 
stabilizer,  and  repair,  if  necessary.  The 
service  bulletin  also  describes  a 
modification  of  the  vertical  stabilizer; 
this  modification  is  made  to  the  externa! 
structure  of  the  vertical  stabilizer  and, 
for  certain  airplanes,  includes  the 
installation  of  three  reinforcing  plates. 
Acco.mplishment  of  the  modifications 
described  is  expected  to  result  in  an 
unlimited  life  of  the  vertical  stabilizer, 
provided  no  cracks  are  present  in  the 
basic  structure.  The 
Rijksluchtvaartdienst  (RLD).  which  is 
the  airworthiness  authority  of  the 
Netherlands,  has  classified  Fokker 
Service  Bulletin  SBFl 00-55-011,  dated 
October  1, 1991,  as  mandatory,  and  has 
issued  Netherlands  Airworthiness 
Directive  BLA  No.  91-117  (which 
supersedes  BLA  No.  89-62,  Issue  2)  ui 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netheriands. 
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Subsequently,  the  FAA  has 
determined  that,  in  order  to  fully 
address  the  unsafe  condition,  the 
proposed  rule  must  be  revised  to  include 
requirements  for  a  one-time  spection  to 
detect  cracks  in  the  rivet  holes  of  the 
vertical  stabilizer,  and  repair,  if 
necessary;  and  modification  of  the 
vertical  stabilizer.  These  actions  would 
be  required  in  lieu  of  the  inspection  and 
reinforcement  requirements  proposed  in 
the  original  Notice,  Additionally,  the 
proposal  is  revised  to  cite  the  Fokker 
Service  Bulletin  SBFlOO-55-011.  dated 
October  1,  1991.  as  the  appropriate 
source  for  service  information.  The 
applicability  of  the  rule  has  been  revised 
to  reflect  the  correct  airplane  serial 
numbers, 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Currently,  no  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
However,  should  one  of  the  affected 
airplanes  be  imported  and  placed  on  the 
U.S.  Register  in  the  future,  it  would  take 
approximately  60  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  the  average  labor  rate 
would  be  $55  per  work  hour.  Required 
parts  would  cost  approximately  $3,808 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
US.  operators  is  estimated  to  be  $7,108 
per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implicatiuiis  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulaton'  Policies 
and  Procedures  (44  FR  11034,  February 
26,  1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulaton,-  Flexibility  Act 
A  copy  of  the  draft  regulatory- 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  addresses 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 

safety.  Safety, 

The  Proposed  Amendment 

.Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  .Administrator. 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 

continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423, 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13    [Amended] 

2,  Section  39. 13  is  amended  by  adding 
the  following  new  airwonhiness 
directive: 

Fokker  Docket  91-NM-211-,'\.l) 

App!:cab:l:ty:  Modpl  F-28  .Mark  0100  series 
airplanes:  senai  numbe.'^  11244,  11245. 11250 
through  11256,  and  11268  throush  11273: 
certificated  in  any  cateRory 

Compliance  Required  prior  to  the 
accumulation  of  6.50)  landings,  or  wthin  60 
days  af1er  the  efTective  date  of  this  AD, 
whichever  occurs  later,  unless  accomplished 
previously 

To  prevent  reduced  structural  capability  of 
the  vertical  stabilizer,  accomplish  the 
following: 

!h|  For  airplane  serial  numbers  11244,  and 
11250  through  11256,  d!sa.s8emble  the  vertical 
stabilizer  in  accordance  with  part  1,  steps  A. 
through  C  of  Fokker  Sei-vice  Bulletin 
SBFl 00-5.5-011,  dated  October  1,  1991. 

i1 )  For  airplanes  that  have  accumulated 
3.000  or  fewer  landing?  at  the  time  the 
airplane  is  disassembled  to  comply  with 
paragraph  (a)  of  this  AD,  modify  the  vertical 
s'abihzer,  in  accordance  with  part  1,  steps  E. 
through  G,.  of  the  service  bulletin. 

12)  For  airplanes  that  have  accumulated 
more  than  3,000  landings  at  the  time  the 
airplane  is  disassembled  to  comply  vsnth 
paragraph  (a)  of  this  AD,  inspect  the  nvef 
holes  for  cracks,  in  accordance  with  pari  1, 
step  D.,  of  the  service  bulletin. 

(i)  If  no  cracks  are  found,  or  if  cracks  are 
found  that  are  less  than  0,8  mm  in  length. 
modify  the  vertical  stabilizer,  in  accordance 
with  part  1.  steps  E.  through  G  ,  of  the  8er\'ice 
bulletin. 

(n)  If  any  crack  is  found  that  is  D.6  mm  or 
longer  prior  to  further  flight,  repair  in  a 
mmnner  approved  by  the  Manager. 
Stanctardization  Branch.  A\'M-113,  FA,'\ 
Transport  Airplane  Directorate. 

lb)  For  airplane  senai  numbers  11245,  and 
11268  t.hrou|ih  11273,  disassemble  the  vertical 
stabilizer  in  accordance  with  part  2,  steps  A, 
through  C,  of  Fokker  Service  Bulletin 
SBFl 00-55-011,  dated  October  1.  1991, 

(1)  For  airplanes  that  have  accumulated 
3,000  or  fewer  landings  at  the  time  the 
airplane  is  disassembled  to  comply  with 
paragraph  (b)  of  this  .AD.  modify  the  vertical 


stabilizer,  in  accordance  with  part  2,  steps  E. 
through  G,.  of  the  service  bulletin. 

(2)  For  airplanes  that  have  accumulated 
more  than  3,000  landings  at  the  time  the 
airplane  is  disassembled  to  comply  with 
paragraph  fb)  of  this  AD,  inspect  the  rivet 
holes  for  cracks,  in  accordance  with  part  2, 
step  D.,  of  the  service  bulletin. 

(i)  If  no  cracks  are  found,  or  if  cracks  are 
found  that  are  less  than  0.8  mm  in  length, 
modify  the  vertical  stabilizer,  in  accordance 
with  part  2.  steps  R  through  C,  of  the  service 
bulletin. 

(ii)  If  any  crack  is  found  that  is  0.8  mm  or 
longer,  prior  to  further  flight,  repair  in  a 
manner  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager. 
Standardization  Branch. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  March 
30.  1992. 

narT<>lt  M   Pcderson, 
Acitiig  MuDuger,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  92-8020  Filed  4-7-92;  8:45  am] 
BIUJNO  COM  «*1fr-1»-« 


14  CFR  Pan  39 

[Docket  No  92-NM-4„3~AD 

Airworthiness  Directives.  McDonnell 
Douglas  Model  DC-9-80  Series 
Airplanes  and  Model  MD-88  Airplanes 

agency:  Feaerai  Aviation 
Administration.  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRMj. 

SUMMARY:  This  notice  proposes  the 
adijpt.;  .",  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-80  series  and  MD-88  airplanes.  This 
proposal  would  require  initial  inspection 
and  subsequent  modification  of  galley 
power  feeder  wire  assemblies.  TTiis 
proposal  is  prompted  by  a  report  of 
smoke  in  the  cabin  coming  from  the 
ceiling  panels  during  flight  due  to 
chafing  of  the  wire  assembly  on  ceiling 
panel  attachments.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  chafing  damage  to  the  wire 
assemblies  that  can  lead  to  arcing  and 
smoke  in  the  cabin. 
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April  8.  1992  /  Proposed  Rules 


DATt  Comments  must  be  received  by 

lune  1,  1992 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Admmistration  (FA.'\).  Transport 
Airplane  Directorate.  ANM-103, 
Attennon:  Ruies  Docket  No.  QZ-WI^S- 
AD.  1601  Lind  Avenue  SW  Rerton. 
Washington  98055-40,56.  Commer.'s  may 
be  inspected  at  this  location  between  9 
am  and  3  p.m..  Monday  through  Friday. 
except  Federal  hohdays. 

The  service  informa'ion  referenced  m 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  l"7l.  Long  Beach.  Califonra  90846- 
iXXJl.  Attention:  Business  Unit  Manager. 
Technical  F^jblications.  Cl-FTOR  (54-60). 
This  information  m.ay  be  examined  at 
tne  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW, 
Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Elvm  K.  Wheeler,  Los  Angeies 
Aircraft  Certification  Office.  ANM-130L 
F.\A.  Transport  Airplane  Directorate, 
3229  East  Spring  Street.  Long  Beach, 
California  90806-2425;  telephone  (310) 
988-5344;  fax  (310)  988-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  m  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rjie  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule,  All  comments 
submitted  vvill  be  available,  both  before 
and  after  the  closing  date  for  conunents. 
in  the  Rules  DocKet  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  m  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledjje  receipt  of  their  comments 
submitted  m  response  'o  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made     Comments  to 
Docket  Number  g2-NM-43-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No 
92-NM-4S-AD,  1601  Lind  Avenue  SW. 
Rentoa  Washington  980.SS-4056. 

Discussion 

One  operator  of  McDonnell  Douglas 
Model  DC-9-80  series  airplanes 
reported  one  instance  of  smoke  in  the 
cabin  coming  from  the  ceihng  panels 
during  flight.  The  smoke  was  caused  by 
a  migrating  galley  power  feeder  wire 
assembly  chafing  on  ceiling  panel 
attachments.  This  chafing  condition  and 
subsequent  arcing  damaged  adjacent 
structure  and  insulation  blankets.  This 
condition,  if  not  corrected,  could  result 
in  arcing  and  smoke  in  the  passenger 
cabin. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A24-132,  Revision  1,  dated 
March  2, 1992,  that  describes  procedures 
for  a  one-time  inspection  to  detect 
migration  and/or  chafing  damage  of  the 
galley  power  feeder  wire  assemblies 
located  above  the  overhead  ceiling 
panels.  The  service  bulletin  also 
describes  procedures  for  a  modification 
of  the  assembly,  involving  wrapping  the 
wires  with  protective  sleeving  and 
installing  tie  moimts  to  prevent  the  wire 
assembly  from  migrating. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  inspection  and 
subsequent  modification  of  the  galley 
power  feeder  wire  assemblies.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  656 
McDonnell  Douglas  Model  DC-9-80 
series  and  Model  MD-88  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  330 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The  FAA 
estimates  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
Inspection;  that  it  would  take 
approximately  43  work  hours  per 
airplane  to  accomplish  the  proposed 
modification;  and  that  the  average  labor 
rate  is  $55  per  work  hours.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $853,050.  or  $2,585  per 
airplane. 


The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 
in  accordance  with  Executive  Order 
12612.  it  IS  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
28,  19"9):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative  on  a  substantia! 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  m  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

Ust  of  Subject  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  Aviation  Administration 
purposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritv:  49  U  S.C.  1354(a).  1421  and  1423: 
49  I'  S  C  106(21:  and  14  CFR  11.89. 

§39.13    (Amended) 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

McDonnei  Douglas:  Docket  93-N'M-43. 

Applicability:  Model  DC-0-81.  -82.  -83. 
and  -87  (MD-81.  -82,  -83.  and  -87)  series 
airplanes  and  Model  MD-Sa  airplanes; 
certificated  in  any  category. 

Compliance:  Requi.'-ed  as  indicated,  unless 
accomplished  previously 

To  prevent  chafing  damage  to  the  wire 
assemblies  that  could  lead  to  arcing  and 
smoke  in  the  passenger  cahm.  accomplish  the 
followmg: 

(a)  Prior  to  or  upon  the  accumulation  of 
9,000  tolal  flight  hours  or  within  8  monihs 
after  the  effective  date  of  this  AD.  whichever 
occurs  later,  unless  previously  accomplished 
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within  the  last  60  days,  inspect  the  galley 
power  feeder  wire  assemblies,  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  A24-132,  Revision  1,  dated  March  2 
1992. 

(b)  If  no  damage  is  detected  as  a  result  of 
the  inspection  required  by  paragraph  (a)  of 
this  AD,  within  4,500  flight  hours  of  the  initial 
inspection,  modify  the  galley  power  feeder 
wire  assemblies,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
A24-132,  Revision  1,  dated  March  2,  1992, 

(c)  If  damage  is  detected  as  a  result  of  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  accomplish  subparagrsph  (c)flj  and 
(cK2)  of  this  AD: 

(1)  Pnor  to  further  flight,  repair  the 
damaged  wire  insulator  (install  Protective 
sleeving),  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  A24-132. 
Revision  1,  dated  March  2,  1992; 

(2)  Within  4.500  Oighl  hours  after 
accomplishing  the  inspection  required  by 
paragraph  (a)  of  this  AD,  modify  the  galley 
power  feeder  wire  assemblies,  m  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  A24-132.  Revision  1  dated  March  2, 
1992. 

(d)  An  alternative  method  of  ccmpiiance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACOl. 
F.AA,  Transport  Airplane  Directorate,  The 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  .may 
concur  or  comment  and  then  send  it  to  the" 
Manager,  Los  Angeles  ACO. 

(e)  Special  Flight  penims  may  be  issued  in 
accordance  with  FAR  21  19:"  and  21  199  to 
operate  the  airplane  to  a  location  where  the 
requirem.enis  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  March 

31,  1992, 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
[FR  Doc.  92-8023  Filed  4-7-92:  8:45  am] 

BIUJNQ  COOC  4S10-13Htf 


14CFRPart71 

[Airspace  Docket  No.  91-ANE-321 

Proposed  Amendment  to  Control 
Zone;  Hyannis,  MA 

agency:  Federal  Aviation 
Administration  (F.AA),  DOT, 
ACTION:  Notice  of  proposed  mlemaking 
(N'PRM):  extension  of  comment  period. 

summary:  This  notice  announces  an 

extension  of  the  comment  period  for  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
that  proposes  to  amend  the  Hyannis. 
Massachusetts  Control  Zone.  This 
action  is  being  taken  because  the 
planned  relocation  of  the  Hyannis 
VORTAC  to  North  Truro,  originally 
scheduled  for  June,  1992,  has  been" 
delayed  until  early  1993. 


DATES:  Comments  must  be  received  on 
or  before  October  31.  1992. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager 
System  Management  Branch,  Air  Taffit 
Division,  New  England  Region,  Docket 
No.  91-ANE-32,  Federal  Aviation 
Administration,  Burlington,  MA  01803- 
5299. 

The  Official  Docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief. 
Counsel,  .New  England  Region,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299,  weekdays,  except  Federal 
holidays,  between  the  hours  of  8  a.m. 
and  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rick  Miller,  System  Managen.ent 
Branch,  ANE-530.  Federal  Aviation 
Administration,  Burlington,  MA  01803- 
5299:  Telephone:  (617)  273-7146. 

SUPPLEMENTARY  INFORMATION; 


Background         - 

Airsp.^ce  Docket  No  91-A.N'E-32 
published  on  October  11,  1991  (56  FR 
51352)  proposed  to  amend  the  Hyannis, 
Massachusetts,  Control  Zone,  This 
action  extends  the  comment  period 
closing  date  on  that  airspace  docket 
from  January  1,  1992,  to  October  31, 
1992.  The  planned  relocation  of  the 
Hyannis  VORTAC  (ITYA)  to  North 
Tairo,  Massachusetts,  originally 
scheduled  for  June,  1992,  has  been 
delayed  until  early  1993.  Therefore,  the 
Hyannis,  Massachusetts  Control  Zone 
will  not  be  redefined  effective  June  25, 
1992,  as  proposed.  The  FAA  now 
expects  the  Hyannis  VORTAC  to  be 
relocated  to  North  Truro  m  January  or 
February  of  1993.  Accordingly,  the 
comment  period  of  this  proposal  is 
extended  to  October  31, 1992. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  control  zones. 
Extension  of  Comment  Period 

The  comment  period  closing  date  on 

Airspace  Docket  .No.  91-ANE-32  is 
hereby  extended  to  October  31. 1992. 

Authority:  49  U.S.C.  app.  134e{a),  1354(a), 
1510:  E.O.  10854.  24  FR  9565;  3  CFR  1959-1963 
Comp,,  p.  389:  49  U.S  C  106(g);  14  CFR  11.69. 

Issued  in  Burlington.  Massachusetts,  on 
March  2".  1992. 

Francis  J.  Johns, 

Manager,  Air  Traffic  Division.  New  England 
Region, 

[FR  Doc.  92-7928  Filed  4-7-92;  8:45  amj 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1039 

lEiPaneNo  ,346  (Sob-No  ?6B)) 

Industrial  Development  Activities 
Exemption— Non-Exempt  Agrtcultural 
Shippers 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Notice  of  proposed  rulemaking. 

suMMARv:  h,  a  separate  proceeding.  Ex 
1  Hrtt  .No  J46  (Sub-No.  26).  the 
Commission  is  adopting  a  final  rule 
exempting  as  a  class  certain  market 
development  activities  from  the  anti- 
rebating  provisions  of  the  Interstate 
Commerce  Act,  49  U.S.C.  10761(a), 
10762(a)(1),  11902, 11903,  and  11904(a). 
originally  enacted  as  the  Elkins  Act. 
This  would  permit  railroads  to  engage  in 
these  pre-movement,  non-transportation 
activities  without  fear  of  prosecution. 
Some  commenters  in  Ex  Parte  No,  346 
(Sub-No.  26)  have  indicated  that  special 
considerations  may  apply  for  market 
development  activities  involving 
agricultural  shippers.  As  explained  in 
our  full  decision  in  Ex  Part  No.  346  (Sub- 
No.  26),  we  preliminarily  conclude  that 
there  is  no  need  to  revoke  the 
exemption,  delay  its  effect,  or  provide 
relief  to  non-exempt  agricultural 
shippers.  In  this  proceeding,  the 
Commission  will  further  investigate 
whether  the  exemption  should  be 
revoked  or  modified  by  the  adoption  of 
special  disclosure  and/or 
documentation  requirements  for 
activities  related  to  movements  of 
agricultural  commodities  that  are  not 
exempt  from  our  regulation. 

DATES:  \ny  person  interested  in 
participating  in  this  proceeding  as  a 
party  of  record  (entitled  to  file  and 
receive  written  comments)  must  file  a 
notice  of  intent  to  do  so  by  May  8. 1992. 
We  will  issue  a  service  list  of  the  parties 
of  record  shortly  thereafter.  Initial 
comments  must  be  filed  within  60  days 
of  service  of  the  service  list.  All  parties 
will  have  30  days  after  service  of  the 
service  list  to  reply.  Comments  must  be 
served  on  all  parties  of  record. 

ADDRESSES:  Send  an  original  and  10 
copies  of  all  comments  to:  Office  of  the 
Secretary,  Case  Control  Branch,  Attn: 
Ex  Parte  No.  346  (Sub-No.  26B), 
Interstate  Commerce  Commission, 
Washington.  DP  ?m:~ 

FOR  FURTHER  INFORMATION  CONTACT. 
Joseph  H.  Dettmar,  (202)  927-5660  (TDD 
for  hearing  impaired;  (202)  927-5721). 
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SUPPUMENTARY  INFORMATION: 

Addi'.ionai  inforTr.d'ion  is  contained  in 
the  Commission's  decision  in  Ex  Parte 
No.  346  (Sub-No.  26).  That  decision 
contains  our  prehminary  conclusions 
and  discusses  the  factual  and  legal 
issues  that  the  parties  should  address  in 
this  proceeding.  To  purchase  a  copy  of 
the  full  decision.  vvTite  to.  call,  or  pick  up 
;n  person  from:  Dynamic  Concepts,  Inc., 
Room  2229,  Interstate  Conunerce 
Commission  Building,  Washington.  EKD 
20423.  Telephone:  (202)  289-4357/4359. 
(.Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

List  of  Subjects  in  49  CFR  Part  1039 

Agricultural  commodities,  Intermodal 
transportation.  Manufactured 
commodities.  Railroads. 

Decided:  March  24. 199i 

By  the  Commission,  Chairman  Phiibin,  Vice 
Chairman  McDonald.  Commissioners 
Simmons.  Phillips,  and  Emmett 
Commissioner  Simmons  dissented  with  a 
separa'e  expression. 
Sidney  L  Stride  Land  Jr, 
Secretary. 

[FR  Doc.  92-8058  Filed  4-7-92;  10:56  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  (NOAA) 

50  CFR  Part  672 
[Docket  No.  920357-2067) 
RIN  0648-AD67 

Groundfish  of  the  GuM  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Ser\    e  iNMTS),  NOAA,  Commerce. 
action:  Pioposed  rule,  request  for 
comments. 

SUMMARY:  N'MFS  proposes  to  establish 
au'hcnty  for  the  Secretary  of  Commerce 
(Secretary)  to  allocate  a  Pacific  halibut 
bycatch  allowance  to  the  demersal  shelf 
rockfish  (DSR)  hook-and-line  fishery 
conducted  in  the  Southeast  Outside 
(SEO)  District  in  the  Eastern  Regulatory 
Area  of  the  Gulf  of  Alaslca  fGOA).  This 
action  is  necessary  to  make  this  fishery 
separately  accountable  for  incidential 
catches  of  Pacific  halibut  and  to  prevent 
an  unnecessary  fishery  closiire.  By  doing 
so,  this  regulation  will  foster  economic 
growth.  NMFS  also  proposes  to  define 
directed  fishing  standards  for  DSR.  This 
action  is  necessary  to  limit  the  amounts 
of  DSR  that  might  be  taken  as  bycatch  in 
other  fishenes.  These  actions  are 
intended  to  promote  the  goals  and 


objectives  of  the  North  Pacific  Fishery 
Management  Council  (Councii)  with 
•respect  to  groundfish  management  off 
Alaska. 

DATES:  Comments  are  invited  until  May 
8,1992. 

ADDRESSES:  Comments  may  be  sent  to 
Steven  Pennoyer,  Director,  Alaska 
Region.  National  Marine  Fisheries 
Service,  P.O.  Box  21668,  Juneau,  Alaska 
99802.  Copies  of  the  environmental 
assessment/regulatory  impact  review/ 
initial  regulatory  flexibility  analysis 
(EA/RIR/IRFA)  may  be  obtained  from 
the  same  address.  Comments  on  the 
environmental  assessment  (EA)  are 
particularly  requested 
fOR  FURTHER  INFORMATION  CONTACT. 
Ronald  J.  Berg,  Chief.  Fisheries 
Management  Division,  NMFS,  907-586- 
7228. 

SUPPLEMEN-^ARY  IKFOaMATtON: 

Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  exclusive  economic  zone 
(EEZ)  of  the  GOA  are  managed  by  the 
Secretary  under  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (FMP).  The  FMP  was 
prepared  by  the  Council  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  and  is 
implemented  by  regulations  for  the 
foreign  fishery  at  50  CFR  part  611  and 
for  the  U.S.  fishery  at  50  CFR  part  672. 
General  regulations  that  also  pertain  to 
U.S.  fisheries  appear  at  50  CFR  part  620 

At  times,  amendments  to  the  FMP 
and/or  its  implementing  regulations  are 
necessary  to  resolve  problems 
pertaining  to  management  of  the 
groundfish  fisheries.  The  stiiicture  of  the 
FMP  allows  certain  measures  to  be 
changed  by  regulatory  amendments 
without  amending  the  FMP  itself.  This 
action  contains  two  regulatory 
amendments  that  are  authorized  by  the 
FMP.  First,  it  proposes  authority  for  the 
Secretary,  in  consultation  with  the 
Council,  to  allocate  a  portion  of  the 
Pacific  halibut  prohibited  species  catch 
(PSC)  limit  specified  for  hook-and-line 
gear  to  the  DSR  hook-and-line  fishery  in 
the  Southeast  Outside  District  of  the 
Eastern  Regulatory  Area.  Second,  it 
proposes  to  establish  directed  fishing 
standards  for  DSR  that  would  limit 
amounts  of  DSR  catches  that  could  be 
retained  by  vessels  during  directed 
fishing  closures  for  DSR.  Both  regulatory 
amendments  were  recommended  by  the 
Coimcil  at  its  December  2-9, 1991, 
meeting. 

A  description  of,  and  reasons  for,  the 
proposed  regulatory  amendments 
follows. 


Establish  Authority  to  Allocate  a  Pacific 
Halibut  Bycatch  Allowance  to  the  DSR 

Fishery 

The  FMP.  at  section  4.2.3,  authorizes 
the  apportionment  of  part  of  the  halibut 
PSC  mortality  limit,  as  bycatch 
allowances,  to  specific  gear  types  and  to 
particular  directed  fisheries. 
Implementing  regulations  at  50  CFR 
672.20(0  authorize  the  Secretary  to 
establish  annual  halibut  PSC  mortality 
limits  for  trawl  and  hook-and-line  gear, 
but  not  to  directed  fisheries.  These  PSC 
limit  allowances  may  further  be 
allocated  seasonally  under  existing 
regulations.  If  a  PSC  limit  or  the 
seasonal  allocation  of  a  limit  is  reached 
by  one  of  these  gear  types,  then  no 
further  directed  groundfish  fishing  by 
operators  of  vessels  using  that  gear  type 
is  allowed  during  the  remainder  of  the 
fishing  season  or  the  fishing  year.  If  the 
halibut  PSC  limit  specified  for  hook-and- 
line  gear  is  reached,  all  directed 
fishenes,  including  the  directed  DSR 
fishery,  by  operators  of  vessels  using 
hook-and-line  gear  are  prohibited. 

This  proposal  would  amend 
regulations  at  50  CFR  672.20(f]  to 
authorize  the  Secretary  to  allocate  part 
of  the  PSC  mortality  limit  that  is 
specified  for  hook-and-line  gear 
specifically  as  a  bycatch  allowance  to 
the  DSR  hook-and-line  directed  fishery 
in  the  SEO  District.  Once  allocated,  this 
bycatch  allowance  would  be  separate 
from  the  remaining  bycatch  allowance 
apportioned  to  hook-and-line  gear. 

If  this  proposal  were  implemented,  the 
DSR  hook-and-line  directed  fishery 
would  be  supported  by  the  separate 
bycatch  allowance  during  the  fishing 
year.  If  the  DSR  hook-and-line  directed 
fishery  reached  this  allowance,  further 
directed  fishing  for  DSR  would  be 
prohibited,  but  other  directed  fishing 
with  hook-and-line  gear  could  continue. 
Likewise,  the  attainment  of  the  general 
PSC  allowance  would  not  affect  the  DSR 
hook-and-line  directed  fishery. 

In  1990,  the  DSR  hook-and-line  fishery 
was  exempted  from  closure  by 
emergency  rule  when  the  general  halibut 
PSC  allowance  was  reached,  However, 
in  1991  the  DSR  directed  fishery  was  not 
exempted.  When  the  halibut  bycatch 
apportionment  to  hook-and-line  gear 
was  reached  on  July  7. 1991.  all  hook- 
and-line  fisheries  were  prohibited  on 
that  date  for  the  remainder  of  the  year. 
Part  of  the  1991  DSR  total  allowable 
catch  (TAC)  specification  was  not 
harvested  as  a  result  of  the  closure. 

When  the  Council  recommended  that 
the  1990  DSR  du-ected  fishery  be 
exempted  from  closure  by  emergency 
rule  should  the  halibut  bycatch 
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allowance  allocated  to  hook-and-line 
gear  be  reached,  it  reviewed 
observations  from  the  Alaska 
Department  of  Fish  and  Game  (ADFG). 
which  suggested  that  fishing  practices 
by  DSR  fishermen  resulted  in  a  lower 
mortality  rate  of  halibut  incidentally 
taken  in  this  fishery.  These  fishing 
practices  were  described  as  including 
the  use  of  snap-on  gangions  with  hooks 
widely  spread  on  the  groundline,  which 
promotes  a  slower  paced  fishery 
compared  to  other  hook-and-line 
fisheries  in  which  gangions  are  narrowly 
spaced  allowing  a  faster  paced  fishery. 
In  faster  paced  fisheries,  gangions  are 
tied  to  the  groundline,  which  is  rapidly 
retrieved  on  the  vessel.  Some  vessels 
pull  the  groundline  through  a  device 
called  an  automated  hook  stripper,  or 
"crucifier,"  which  is  used  to  dislodge  a 
hooked  fish,  which  then  falls  into  a 
holding  bin.  Halibut  caught  on  vessels 
with  crucifiers  usually  suffer  torn  jaws 
as  the  hook  is  pulled  out,  which 
mcreases  the  overall  mortality  rate. 
Also,  in  faster  paced  fisheries,  fishermen 
often  will  impale  each  fish  with  a  sharp 
gaff,  and  then  flip  the  fish  off  the  hook. 
Again,  such  handling  practices  increase 
halibut  mortality  rates. 

Although  NMFS  had  no  other  direct 
information  to  demonstrate  lower 
mortality  rates  in  the  DSR  directed 
fishery,  it  recognized  that  more 
information  might  become  available  if 
the  fishery  were  exempted  during  1990 
and  independent  observers  were  placed 
on  board  representative  vessels  to 
obtain  information.  Given  this 
consideration,  NMFS  implemented  the 
emergency  rule  as  recommended  by  the 
Council  [55  FR  33715,  August  17, 1990). 
With  the  exception  of  the  DSR  directed 
fishery,  hook-and-line  fisheries  were 
closed  on  June  30. 1990,  upon  reaching 
the  halibut  PSC  limit  specified  for  this 
gear  type.  The  DSR  directed  fishery 
continued  for  the  remainder  of  the  year. 
No  independent  observations  were 
made  to  determine  bycatch  mortality 
rates.  Therefore,  NMFS  was  unable  to 
justify  exempting  the  DSR  directed 
fishery  after  1990. 

This  regulation  would  amend  those 
procedures  in  regulations  in  which  the 
Council,  during  its  September  meeting, 
would  recommend  a  portion  of  the 
halibut  PSC  mortality  limit  specified  for 
hook-and-line  gear  to  be  aUocated 
specifically  as  a  bycatch  allowance  for 
the  DSR  directed  fishery.  The  Secretary 
would  propose  this  allowance  in  the 
Federal  Register  and  comments  would 
be  invited. 

The  Council,  during  its  December 
meeting,  would  recommend  a  final 
portion  of  the  halibut  PSC  mortality  limit 


for  hook-and-line  gear  to  be  allocated 
specifically  as  a  bycatch  allowance  for 
the  DSR  directed  fishery.  The  Secretary 
would  then  implement  the  allowance  to 
govern  hahbut  bycatches  in  the  DSR 
directed  fishery  for  the  subsequent 
fishing  year.  This  is  the  same  procedure 
contained  in  regulations  that  presently 
govern  apportionmenls  of  bycatch 
allowances  to  the  hook-and-Une  and 
trawl  fisheries. 

Establish  Directed  Fishing  Standards 
for  the  DSR  Fishery 

NMFS  proposes  to  establish  directed 
fishmg  standards  for  DSR  in  the  SEO 
Distnct.  These  standards  would  govern 
amounts  of  DSR  considered  to  be  the 
result  of  directed  fishing  for  DSR. 
Amounts  of  DSR  in  proportions  that  are 
less  than  the  specified  directed  fishmg 
standards  would  be  considered  to  be 
retainable  bycatch  occurring  in  other 
directed  fisheries.  Regulations  are 
proposed  to  amend  50  CFR  672.1(d), 
which  is  the  regulatory  section  that 
currently  authorizes  the  State  of  Alaska 
(State)  to  establish  directed  fishing 
standards  for  operators  of  State- 
registered  vessels  fishing  in  the  EEZ. 
The  proposed  change  would  return 
authority  for  the  directed  fishing 
standards  to  the  Secretary.  The  Council 
has  been  advised  by  the  ADFG  and  by 
NMFS  that  the  Secretary  is  better  able 
to  promulgate  timely  changes  to  the 
directed  fishing  standards  than  is  the 
State.  Regulations  also  are  proposed  to 
amend  50  CFR  672.20[gl,  which  would 
establish  directed  fishing  standards  fur 
DSR  in  other  target  fisheries. 

With  respect  to  DSR,  directed  fishing 
standards  presently  are  governed  by  a 
State  regulation  at  5  Alaska 
Administrative  Code  (AAC)  2fl,l"0, 
Possession  and  Landing  Requirements 
This  regulation  applies  to  vessels  in 
waters  off  Alaska,  including  the  EEZ, 
that  are  registered  under  the  laws  of  the 
State,  It  stipulates  that  no  Commercial 
Fishery  Entry  Commission  permit  holder 
may  have  on  board  a  commercial  fishir.g 
vessel  amounts  of  DSR  in  excess  of  10 
percent,  by  weight,  of  all  species  of  fish 
on  board  the  vessel  when  the  directed 
taking  of  DSR  is  prohibited,  or  when 
incidentally  caught  by  gear  other  than 
longline.  hand  troll  gear,  or  mechanical 
jigging  machines.  The  purpose  of  the 
State's  regulation  is  to  prohibit  directed 
fishing  for  DSR  by  vessels  using  trawl 
gear,  and  to  limit  amounts  of  DSR  in 
hook-and-line  fisheries  when  the  DSR 
directed  fishery  is  closed. 

.NMFS  has  reviewed  bycatch  rates  of 
DSR  in  fisheries  for  other  target  species 
categories.  Certain  of  these  categories 
(eg,,  deep  water  flatfish,  "other 
rockfish."  thomyhead  rockfish)  occur  in 


water  murJi  deeper  than  where  DSR 
typically  are  found.  Unless  vessel 
operators  target  on  DSR  to  "top  off" 
catches  of  other  groundfish  species 
b\  catch  rates  of  DSR  in  fisheries  Uj 
theHe  target  species  catesones  tvpit.alfy 
are  very  small  compared  to  bycatch 
rates  :n  fishenes  for  other  target  specie» 
CHtejjones  in  shallower  water  Fcr 
example,  the  199f)  trawl  catch  of  DSR  In 
the  SEO  District  was  etmut  0.5  metnc 
tuns  imt],  whereas  the  refwrted  traw) 
catch  of  slope  rocitfish  wag  l..S(X)  mi   If 
el!  of  the  DSR  catch  acrurred  in  the 
"ot!;pr  rockfish    fishery  the  byc^tcQ 
rate  would  have  been  about  0.03 
percent.  The  State's  allowable  10 
percent  rate  is  much  higher  than  would 
be  needed  to  support  DSR  bycatch 
reeds  m  these  deep  water  trawl 
fisheries.  Although  the  natural  bycatch 
rate  of  DSR  associated  with  deep  wa'pr 
fishenes  is  minimal,  these  fi,«henes 
could  result  m  high  bycatcheg  uf  DSK  if 
vessels  "topped  off  catches  of  other 
groundfish  species  with  up  to  10  percent 
DSR.  which  would  he  legal  under 
present  regulations  governing 
permissible  by(  atch  amounts    h  .A.AC 
28  T"0).  NMFS  rerommen(i9  that  thf 
directed  fishing  standard  for  DSR  be  l 
percent  of  the  aggregate  amounts  of 
deep  water  Hntfish.   'other  rockfish," 
and  thomyhead  rockfish  retained  tn  'he 
same  vessel  at  any  time  dunng  thf^  sHrTie 
trip   Compared  to  a  direi-tpd  fishic^; 
standard  of  10  percent,  a  directed  fishing 
standard  of  1  percent  i»  expected  to 
remove  the  incentive  to  tup  rj^f  ( j-t?  ''(■■*, 
with  DSR.  At  the  same  time,  a  1  percent 
directed  fishing  standard  would  reduce 
waste  caused  by  discarding  DSR  at  sea 
when  shghdy  larger  bycetciies 
inadvertently  occur  while  fishing  for 
other  fish  species 

F!y catch  rates  of  DSR  would  be 
expected  to  be  higher  in  catches  of  other 
target  species  categones  (e.g.. 
ar^(,,iwtiJOth  flounder,  shallow  wate- 
flatfish,  flalhead  8t)ie,  and  Pacific  cod) 
that  occur  m  shallow  water  depths. 
Tarket  fisheries  by  any  bear  typH»  ftr 
these  species  ;n  the  SFO  Di^fnct  have 
not  been  significant  i,n  TWT  or  previous 
years  Therefore,  empirical  data  on  DSR 
bycatch  rates  in  this  f  sheries  are  scant. 
.Nonetheless,  -NMf'^  believes  that  trawl 
effort  directed  at  these  species  could 
result  in  substantial  bycatch  amounis 
DSR,  because  they  commingle  ir.  thi^ 
same  water  depths  NMFS  recommends 
that  the  directed  fishing  standard  for 
DSR  also  accommodate  10  penrnt    ■'' 
the  aggregate  amounts  of  ;:-;ese  s;ic'  les 
retained  by  the  vessel  a'  any  time  Uii-i.'',H 
the  same  trip. 

To  monitor  bycatches  of  DSR  on 
board  a  vessel  manageniert  agencies 
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would  add  the  ag^jreaate  round  weight 
equivalent  amo';r.*  r-f  deep  water 
fidtfish.  "other  rockfish,"  and 
thorny  head  rockfish  retained  on  board 
dunr.g  a  trip  and  multiply  the  sume  of  1 
percent.  Then,  management  agencies 
would  add  the  aggregate  round  weight 
equivalent  amount  of  other  species 
(except  DSR)  retained  on  board  during  a 
t:;p  and  multiply  the  sum  by  10  percent. 
The  two  sums  would  be  added  together. 
The  resulting  sum  would  be  compared  to 
the  round  weight  equivalent  amount  of 
DSR  on  board.  Amounts  of  DSR  in 
excess  of  the  sum  would  constitute  a 
violation. 

Classification 

The  Assistant  Administrator  of 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rale  is  necessary  for  the  conservation 
and  management  of  th«  ground  fishery 
off  Alaska  and  that  is  consistent  with 
the  Magnuson  Act  and  other  appliable 
law. 

The  Alaska  Region,  NMFS,  prepared 
an  EA  for  this  rule  and  concluded  that 
no  significant  impact  on  the 
environment  will  occur  as  result  of  its 
implementation.  The  public  may  obtain 
a  copy  of  the  EA  form  the  Regional 
Director  (see  ADDRESSES). 

The  initial  regulatory  flexibility 
analysis  (IRFA),  prepared  as  part  of  the 
E.\/IR/IFRA,  concludes  that  this 
proposed  rule,  if  adopted,  would  have 
significant  effects  on  small  entities. 
Iniormtion  contained  in  the  IRFA  is 
summarized  as  follows. 

Under  the  status  quo  alternative  to  do 
nothing,  gross  revenue  for  hook-and-line 
r.shermen  would  be  lost  if  the  DSR  fishery 
were  prematurely  closed.  As  an  example, 
when  alJ  hook-and-line  fisheries  were  closed 
en  July  8, 1991,  about  70  mt  of  DSR  remained 
of  the  425-mt  TAG  specified  for  DSR  in  1991. 
.Assuming  an  exvessel  price  of  $0.85  per 
pound  (round  weight),  this  amount  would 
have  been  worth  about  $100,000.  Assuming  a 
multiplied  of  3  to  amount  for  additional 
earnings  by  other  industries  that  depend  on 
fishermen's  earings  from  the  DSR  harvest,  70 
rr.t  of  DSR  might  have  been  worth  $300,000. 
This  amount  represent  an  amount  foregone  in 
1991  33  a  result  of  premature  closure  caused 
by  the  attainment  of  the  halibut  PSC  limited 
speafied  for  a  year.  Elach  of  40  vessels, 
economically  depending  on  the  1991  DSR 
fishery,  might  have  lost  $2,500.  Because  the 
potential  of  these  losses  would  be  prevented 
;f  the  DSR  fishery  is  not  unecesarily  closed, 
this  regulation  all  foster  economic  growth. 

The  extent  of  economic  loss  vanes  in  any 
one  year  depending  on  the  amount  of  the  DSR 
harvest  pnor  to  closure,  the  above  estimate 
of  $2,500  per  vessel  probably  represents  a 
lower  limit  on  gross  revenue  lost  by  each 
f.3herman  who  participates  in  the  DSR 
fishery.  Conversely,  under  the  proposed 
regulatory  amendment,  the  above  value 


represents  a  lower  limit  on  gross  revenue  that 
might  be  earned  by  each  fisherman. 

NMFS  concluded  formal  Section  7 
Consultation  on  the  FMP  and  fisheries. 
The  biological  opinions  issued  for  the 
consultations  concluded  that  the  FMP 
and  fisheries  are  not  likely  to  jeopardize 
the  continued  existence  and  recovery  of 
any  endangered  or  threateded  species 
under  the  jurisdictions  of  NMFS. 
Adoption  of  tlie  management  measures 
described  in  this  proposed  rule  will  not 
affect  listed  species  in  a  way  that  was 
not  already  considered  in  the 
aforementioned  biological  opinions. 
NMFS  has  determined  that  no  further 
section  7  Consultation  is  required  for 
adoption  of  this  action. 

The  Assistant  Administrator 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
12291.  The  proposed  rule,  if  adopted,  is 
not  likely  to  result  in  a  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies  or  geographic  regions;  or  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprised  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets.  Based  on  the 
socioeconomic  impacts  discussed  in  the 
ER/RIR/IRFA  prepared  by  the  alaska 
Region,  NMFS  concluded  that  none  of 
the  proposed  measures  in  this  rule 
would  cause  impacts  considered 
significant  for  purposes  of  the  E.O. 

This  rule  does  not  include  a  collection 
of  information  required  subject  to  the 
Paperwork  Reduction  Act. 

NMFS  has  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  the  State.  This 
determination  has  been  submitted  for 
review  by  the  responsible  State  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implication 
sufficient  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  12612. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Report  and  recordkeeping. 

Dated:  April  2, 1992. 
Samuel  W.  McKeen, 

Acting  Assistant  Administration  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  part  672  is  amended  as 
follows: 


PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  672.1,  paragraph  (d)  is  revised 
to  read  as  follows: 

§672.1     Purpose  and  scope. 

(d)  The  following  State  of  Alaska 
regulations  are  not  preempted  by  this 
part  for  vessels  regulated  under  this  part 
fishing  for  demersal  shelf  rockfish  in  the 
Southeast  Outside  District,  and  that  are 
registered  under  the  laws  of  the  State  of 
Alaska: 

5  AAC  28.110.  Fishing  seasons. 

5  AAC  28.130.  Gear. 

5  AAC  28  160.  Harvest  guidelines. 

5  AAC  28.190.  Harvest  of  bait  by 
commercial  permit  holders. 

3.  In  §  672,20,  paragraph  [g)(3)  is 
removed  and  paragraphs  if)(l)(ii). 
(f)(2)(i),  (g)(1).  and  (g)(2)  are  revised  to 
read  as  follows: 

§  672.20    General  limitations. 

(f)*  *  • 

(1)  *  *  * 

(i)  •  •  * 

[n]  Hook-and-line  gear.  [A] 
Groundfish  other  than  demersal  shelf 
rockfish  in  the  Southeast  Outside 
District.  If,  during  the  year,  the  Regional 
Director  determines  that  the  catch  of 
halibut  by  operators  of  vessels  using 
hook-and-line  gear  in  groundfish 
fisheries  other  than  the  directed  fishery 
for  demersal  shelf  rockfish  in  the 
Southeast  Outside  District  will  reach 
their  proportional  share  of  the  seasonal 
allocation  of  the  halibut  PSC  limit 
specified  for  hook-and-line  gear  under 
paragraph  (f)(2)  of  this  section,  the 
Regional  D'rector  will  publish  a  notice 
in  the  Federal  Register  prohibiting 
directed  fishing  for  groundfish.  other 
than  dpmersai  shelf  rockfish,  with  hook- 
and-line  gear  for  the  remainder  of  the 
season  to  which  the  PSC  allocation 
applies. 

(B)  Demersal  shelf  rockfish  in  the 
Southeast  Outside  District.  If.  during  the 
year,  the  Regional  Director  determines 
that  the  catch  of  halibut  by  operators  of 
vessels  who  are  participating  in  the 
Southeast  Outside  District  demersal 
shelf  rockfish  directed  fishery  with 
hook-and-line  gear  will  reach  their 
proportional  share  of  the  seasonal 
allocation  of  the  halibut  PSC  limit 
specified  for  hook-and-line  gear  under 
paragraph  (0(2)  of  this  section,  the 
Regional  Director  will  publish  a  notice 
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in  the  Federal  Register  prohibiting 
directed  fishing  for  demersal  shelf 

rockfish  with  hook-and-lme  gear  m  the 
Southeast  Outside  District  for  the 

remainder  of  the  season  to  which  the 
F^C  allocation  applies. 

*  •  *  »  « 

(2)  Hohbui  PSC  hmits^  (ij  \onces  of 
proposed  halibut  PSC  hmits^  After 
ronsultation  with  the  Council,  the 
Secretan,'  will  publish  a  nobce  m  the 
Federal  Register  specifying  the  proposed 
halibut  PSC  limit  or  vessels  using  trawl 
gear.  The  notice  also  will  specify  the 
proposed  halibut  PSC  limit  for  vessels 
usmg  hook-and-line  gear,  which  may  be 
further  apportioned  to  vessels 
participating  in  the  directed  demersal 
shelf  rockfish  fishery  m  the  Southeast 
Outside  District  of  the  Ea.stem 
Reg-uiatory  ,A.rea.  The  notice  also  may 
specif\  ^dlibut  PSC  limits  for  vessels 
u:ing  pot  gear.  Each  PSC  limit  proposed 
for  gear  types  under  this  paragraph  may 
be  ai'ocaled  by  season  under  paragraph 
(fifZlluil  of  this  section.  Each  halibut 
PSC  iimut  may  be  apportioned  among 
t!ie  regulatcrt  areas  and  districts  of  the 
Gulf  of  Alaska.  Public  comments  on 
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Secretary  for  30  days  after  pu 
m  the  Federal  Register. 


iicnti 


'■:,:>!.f;sh    pijs 


f1]  7rci\'i  ^sear  ii\  Satiit^^is/i    The 
operator  of  a  vessel  is  engaged  \n 
directed  fishing  for  sablefish  if  he 
retains  at  any  particular  time  d'lnns  •' 
trip  sablefish  caught  using  traw'  gf-Hr  i: 
d.n  amount  equal  to  or  greater  than 

i.'\i  15  percent  of  the  aggregHte 
amount  ..-f  deep  water  flatfish.  fidiherfO 
sole,  and  rockfish  species  of  the  genera 
Sebcsies  and  Sebastolobus  retained  at 
'he  same  time  by  the  vessel  dtiriOH  '.he 
same  trip:  plus 

:B\  Five  percent  of  the  total  amount  c 
till  fish  species  not  identified  under 
paragraph  fg)(l)(i){A]  of  this  section 
ret;i;n>'Hi  at  the  same  time  bv  the  ■>  essf-" 
iiunrg  the  sam.e  trip 

1 !  I  Demersal  sheM  roc  A  *  ~  ,'•  Th  e 
operator  of  a  vessel  is  entH^f-ii  ,n 
direrted  fishing  for  oemersai  hhei; 
rGok*'ish  if  he  retains  at  anv  pa'-r;ci;,fir 
time  dunng  a  trip  demersal  shelf 
roi.hfish  caught  using  trawl  gPH'  ,n  nr 
amount  equal  to  or  greater  than  1 
percent  of  the  aggregate  amount  i.jf  deeji      I 


,,,..  •-nrTi\'h*'fri 
f  ■  ■    *  the  amount 
^    >  tamed  at  the 
~el  during  the  same 


Lrip. 

(2)  Hood-and-line  gear,  (i)  Sablefish. 
The  operator  of  a  veMei  is  ens  i  srr  1  in 

directed  fishing  for  sablefish  ;f  .^,e 

't>'H'::if.  a'  ar.x  pHrtirujar  'ime  during  8 
"•"  ;  ■•-';  ,( 1  tn  ,>-uj»rn  using  hook-and-llne 
V".;.'  ■■■';  HI.  Firni.'uri*  equal  to  or  greater 
than  4  pen  to  '  -.f  'hf:  :  ■  ^i ,  an-    ■..;■;•    '  h'l 
other  fish  tspei.ieh  r^'ci'ie-:,  ••'  'ni   tttimt; 
time  bv  the  vessci  dunn*;  no-  same  trip. 

(ii)  DejTif'rsrj.  .s '  eij  rocKfisti.  The 
operator  ot     .  i  s.sp]  is  engaged  in  the 
directed  fishing  '  .•   i.  mersal  shelf 
rockfish  if  he  retaina  at  any  particular 
time  during  a  trip  demersal  shelf 
rockfish  caught  using  hook-and-line  gear 
in  an  amount  equal  to  or  greater  than  1 
[it  -i.mt  .''if  'hf  HK.tt'es't-o-  Jimounf  of  deep 


•AdU,i  flatfish,  fiainead  st 


le. 


'other 


these  proposals  will  be  accepted  by  nhe       water  tTstfish.  Flathead  sole 


rockfish,"  sablefish.  and  thomyhead 
rockfish.  phis  10  percent  of  the  amount 
of  all  other  fish  species  retained  at  the 
same  time  by  the  vessel  during  the  same 

trip. 

FR  Doc.  92-789?  Filed  4-7-82;  8:45  am] 
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This  section   of  the   FEDERAL  REGISTER 
cortai's  oocbiT>ents  other  than  rules  or 
prooosed  n^ies  trat  are  appUcable  to  the 
pubtic    Notices   of   hearings  and 
ir^/9st)Qat)c^s    con-irnttee  meetiogs.   agency 
decistoi^s  a^d   "jlings.  detegatJoos  of 
aLtfX)fr»    *■  -^g   of  petitions  and 
apoiicat)ons  and  agerxry  statements  of 
o^ga"i2at)on  and  functions  are  examples 
0*   c^c^r'-^^'s    aac-??-'""'^    "   **^'is   3^'Cticn. 


:EPARtmeN"'  Df  COVMERCE 


DEPARTMENT  OF  AGRICULTURE 

Forest  Sef^ice  •  | 

Suitability  Sludies  for  Six  Rivers  3ei-;g 
Considered  for  National  Wild  and 
Scenic  River  Status;  Daniel  Boone 
National  Forest;  Jaclcson.  Laurei, 
McCreary,  Pulaski,  and  Whtti«y 
Counties;  Kentucky 

agency:  Forest  SeiTdce,  USDA 

action:  Revised  notice;  correction  of 
comment  period. 

summary:  This  notice  corrects  the 
ccrr.ment  period  identified  in  the  Notice 
of  Intent,  published  in  the  Federal 
Register  of  February  4, 1992,  (57  FR 
4185-4186),  from  60  days  to  90  days.  On 
page  4188.  first  columa  paragraph 
seven,  is  corrected  to  read  as  follows: 
The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
90  days  from  the  date  the  Environmental 
Protection  Agency  publishes  the  notice 
of  availability  in  the  Federal  Register.  In 
addition  on  page  4186,  second  column, 
paragraph  one.  last  sentence,  is 
co-^ec^ei   0  read  as  follows:  Because  of 
•'^-'-    o    -  rulings,  it  is  very  important 
tha:  inae  interested  in  this  proposal 
participate  by  the  close  of  the  90-day 
c  mment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfiilly  consider  them 
and  respond  to  them  in  ^e  final 
er.\  ir' nmen'al  Tipact  statement. 

FOR  FURTHER  INFORMATION  CONTACT 

]oT^°  Hersel,  Dispersed  Recreation 
Specialist,  Daniel  Boone  National 
Forest.  Stanton  Ranger  District  705  W. 
College  Avenue.  Stanton.  Kentucky 
40380,  (606)  663-2852. 

Dated:  April  1.  1902. 
Robert  B  Enckson.  | 

Deputy  Regional  Forester. 
FR  Doc.  92-8005  Filed  4-7-92;  8:45  am] 
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f  3reig''i-''5.:^-e  Zc 

'•es  EJoard 

Docks'  7-92) 

Proposed  '^creig'^ 

■■■ -i»Oe  Zo 

A  PC'  cat'o"'  '"'^ed 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Pinellas  County  Industry 
Council  (PCIC)  (a  Florida  public 
corporation),  requesting  authority  to 
establish  a  general-purpose  foreign- 
trade  zone  in  Pinellas  County,  Florida, 
within  the  St.  Petersburg  port  of  entry. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
Blu),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  March  30, 1992.  The  applicant  is 
authorized  to  make  the  proposal  under 
section  288.36,  Florida  Statutes 
Annotated  (1987). 

The  proposed  foreign-trade  zone 
would  consist  of  2  sites  in  the  St. 
Petersburg-Clearwater  area.  Site  1  is  the 
St.  Petersburg-Clearwater  International 
Airport  complex  (1,900  acres)  in  Pinellas 
County  between  the  Cities  of  St. 
Petersburg  and  Clearwater,  some  15 
miles  west  of  Tampa.  Zone  activity  is 
expected  to  take  place  within  the  airport 
area  designated  for  office/warehousins 
and  hght  manufacturing  (350  acres).  A 
warehouse  facility  within  the  Airport 
Business  Center  would  be  available  for 
initial  zone  use.  Site  2  involves  the  Port 
of  St.  Petersburg  (3  acres)  in  St. 
Pertersburg  on  Tampa  Bay.  Site  1  is 
owned  by  Pinellas  County  and  operated 
by  the  county's  aviation  department. 
Site  2  is  owned  and  operated  by  the  City 
of  St.  Petersburg.  PCIC  will  operate  the 
zone. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the  St. 
Petersburg-Clearwater  area.  Several 
firms  have  indicated  an  interest  in  using 
zone  procedures  for  warehousing/ 
distribution  of  such  items  as  personal 
computers,  marine  electronic  equipment, 
fitness  and  health  equipment,  aircraft 
tools  and  underwater  coatings.  Specific 
manufacturing  approvals  are  not  being 
sought  at  this  time.  Requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808. 10-8-91),  a  member  of  the  FTZ 


Staff  has  been  designated  examiner  to 

investigate  the  application  and  report  to 

the  Board 

Public  comment  on  the  application  is 
invited  from  interested  parties 
Subn".ssions  (original  and  3  copies)  shall 
be  addressed  to  the  Board  s  Executive 
Secretary  at  the  address  below.  The 
closing  period  for  their  receipt  is  June  8. 
1992.  Rebuttal  comments  in  response  to 
material  submitted  dunng  the  foregoms 
period  may  be  submitted  dunng  the 
subsequent  15-day  period  (to  June  22, 
1992). 

While  no  public  hearing  has  been 
scheduled  for  the  FTZ  Board, 
consideration  will  be  given  to  such  a 
hearing  during  the  review. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  foUov/ing  locations. 
U.S.  Department  of  Commerce,  District 

Office,  128  North  Osceola  Avenue. 

Clearwater,  Florida  34615. 
Office  of  the  Executive  Secretarv'. 

Foreign-Trade  Zone?  Board.  U.S. 

Departmer.t  of  Commerce,  room  3716, 

14th  &  Pennsylvania  Avenue,  NW., 

Washington,  DC  20230. 

DatPG'  Apnl  1.  1992. 
John  ;  Da  Ponte,  Jr.. 
Executive  Secretary. 
FFR  Doc  92-8081  Filed  4-7-92;  8:45 -am) 
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International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

agency;  IntemaUonal  Trade 
.Adnnnistration/ Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  m'.  estigation. 

BACKOROUNO:  Each  year  during  the 
anniversary  month  of  the  publication  of 

an  antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  §  771(9J  of  the  Tanff 
Act  of  1930  may  request,  in  accordance 
with  §  I  353.22  or  355.22  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
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Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

OPPORTUNITY  TO  REQUEST  A  REVIEW: 

Not  later  than  April  30,  1992,  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  Apnl  for  the 
following  periods: 


H 

AntiOumfxng  duty  proceedings 

Penod 

H 

Canada;   Sugar   and   Syrups   (A-122- 

^^^^■' 

085) 

04/01/91- 

^H-' 

03/31/92 

^^^v 

France:  Sorbrtal  (A^27-001) 

04/01/91- 

^H, 

03/31/92 

^^B 

Greece    Eiectrotytic  Mar^ganese  Dtox- 

^^^^1 

ide  (A-48A-801) 

04/01/91- 

^H 

03/31/92 

H 

Italy-  Spun  Acrylic  Varri  (A-475-064) 

04/01/91- 
03/31/92 

^^1 

Japan;  Catdunn  Hypochlonte  1/V-58&- 

H 

^^' 

04/01/91- 
03/31/92 

H 

Japan,  Cyanuno  Aod  |A-Sfe8-^19) 

04/01/91- 
03/31/92 

^'^^1 

Japan:   Dichtorotsocyanurates  (A-588- 

/^^H 

''^^^^1 

019) 

Japan:  Electrolytic  Manganese  Dtoxide 

04/01/91- 
03/31/92 

.H 

(A-588-806) „ 

04/01/91- 
03/31/92 

^^1 

Japan     3  5      Microdisks    and    Media 

H 

Thereof  (A-588-802) 

04/01/91- 

03 '31  ,'92 

^^1 

Japan    Roller  Cham,  Other  Than  Bicy- 

H 

cle  (A-588-028) 

04/01/91- 
03/31/92 

H 

Japan   Spur  Acryhc  Var^  (A- 588-086)    . 

04/01/91- 
03/31/92 

^^1 

Kenya.    Standard  Camatjons  (A-779- 

^^^^1 

602) 

04/01/91- 

^H 

03/31/92 

^^1 

Mexico   Certain  Fresh  Cut  Flowers  (A- 

^^^^1 

201-601) 

04/01 /9i- 

^H 

03/31/92 

^^H 

Nonway-    Fresh    and    Chilled    Atlantic 

H 

Salmon  lA-403-80')                    

10/03/90- 
03/31/92 

^^1 

Taiwan:  Color  Television  Receivers  (A- 

^^^^1 

5fl3-009) 

04/01/91- 

^H 

03/31/92 

^^1 

T"h€  Republic  Of  Korea:  Cotor  Tetevj- 

^^^^1 

sion  Receivers  {A-580-OOei 

04/01/91- 

^H 

03/31/92 

^H 

Coonien/ailing  Duty  Proceedings 

^^H 

Argentina:  Wool  IC-35:'-O02) 

01/01/91- 

^H 

•12/31/91 

H 

Brazil:  Pig  Iron  (0-351-062) „ 

01/01/91- 
12/31/91 

^^H 

Malaysia   Carbon  Steei  Wire  Rod  (C- 

^^^H 

557-701)    

01/01/91- 

^H 

12/31/91 

^^1 

Mexico:  Leather  Weanng  Appa/ei  [0- 

I^^^H 

20 1  -O0 1 ) „ _„ 

01/01/91- 

^H 

12/31/91 

^^1 

Norway     Fresh    and    Chilled    Atlantic 

^^^H 

SalfTvsn  (0-403-802) 

06/29/90- 

^H 

10/28/90 

^^H 

04/12/91- 

.^^H 

12/31/91 

f^^l 

Peru:    Pompon    Chn,^anthemums    (C- 

i^H 

333-601) 

01/01/91- 

;^H 

12/31/91 

1 

Thailand  Rice  (C-549-503) ...._ 

01/01/91- 
12/31/91 

In  accordance  with  §  353.22(a)  of  the 
Commerce  regulations,  an  interested 
party  may  request  in  writing  that,  the 
Secretary  conduct  an  administrative 
review  of  specified  individual  producers 
or  resellers  covered  by  an  order,  if  the 
requesting  person  states  why  the  person 
desires  the  Secretary  to  review  those 
particular  producers  or  resellers,  !f  'he 
interested  party  intends  for  the 
Secretary  to  review  sales  of 
merchandise  by  a  reseller  (or  a  producer 
if  that  producer  also  resells  merchandise 
from  other  suppliers)  which  was 
produced  in  more  than  one  country  of 
origin,  and  each  country  of  origin  is 
subject  to  a  separate  order,  then  the 
interested  party  must  state  specifically 
which  reseller(s)  and  which  countries  of 
origin  for  each  reseller  the  request  is 
intended  to  cover 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistance  Secretary 
for  Import  Administration.  International 
Trade  Administration,  room  B-099,  U.S. 
Department  of  Commerce.  Washington, 
DC  202,30.  Further,  in  accordance  with 
§  353.31  of  the  Commerce  Regulations,  a 
copy  of  each  request  must  be  served  on 
every  party  on  the  Department's  service 
list.  ' 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review",  for  requests 
received  by  April  30,  1992. 

If  the  Department  does  not  receive  by, 
April  30.  1992.  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Ser\-ice  to  assess 
antidumping  or  countervailing  duties  on 
those  entnes  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  coun!er\'ailing  duties 
required  on  those  entries  at  the  time  of 
entn,',  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  March  30, 1992. 
Joseph  A.  Sp«trini. 

Dep u ty  Assistant  Secre tary  for  Compliance. 
[FR  Doc.  92-7977  Filed  4-7-82;  8:45  am] 
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Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 

Administration.  Commerce. 


ACTION:  No'ii  e  :;f  nyvi 
amerid.Tien!  tc  hh  Expi 
Certificate  of  Review. 


':  tiir  Hn 
•■  Lie 


summary:  rhe  Office  of  Export  Trading 
Company  Affairs  (OETCA), 
International  Trade  Administration. 
Department  of  Commerce,  has  received 
an  application  for  an  amendment  to  an 
Export  Trade  Certificate  of  Review.  This 
notice  summarizes  the  conduct  for 
which  certification  is  sought  and 
requests  comments  relevant  to  whether 
the  Certificate  should  be  amended. 

FOR  FURTMEB  INFORMATION  CONTACT: 

George  Mi,..rr,  Direc:,,,:    t »:'?':;  e  :::!  Ejcport 
Trading  Company  /affairs.  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 

SUPPL£MENT  feRY  INFORMATION:  Title  III 

of  the  Export  1  rading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  State  and  Federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 

pvnnrt  nrnftiirt 

Request  for  l^ublu.  Commtnts 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be 
amended.  An  original  and  five  (5)  copies 
should  be  submitted  no  later  than  20 
days  after  the  dates  of  this  notice  to: 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  room  1600,  Washington.  DC 
20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
pr  Review,  application  number  88- 
4A016." 

OETCA  has  received  the  following 
application  for  an  amendment  to  Export 
Trade  Certificate  of  Review  No.  88- 
00016  issued  on  February  3. 1989  (54  FR 
6312.  February  9, 1989).  This  certificate 
was  previously  amended  on  )une  26, 
1990  (55  FR  27292.  July  2. 1990)  and  on 
August  28, 1991  (56  FR  42596). 
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Summary  of  the  Application 

Appi':cant  W-xid  Mnch:-.f»-y 
Manufacturers  of  Arr.enca.  1900  Arch 
Street.  Phildelphia.  PA  19103. 

Contract  |ohn  S.  Satagaj.  WMMA 
Counael.  1156  15th  St.  NW..  suite  510. 
V.dshingtoc.  DC  20005,  Telephone  202- 
639-8888. 

Appi:caUOTi  No.:  88-4A016. 

Dcte  Deemed  Submitted:  March  25. 
1992 

The  Wood  Machinery  Manufacturers 
Aasocjdbon  seeks  to  amend  its 
certificate  to: 

1.  Delete  .American  Machine  Corp. 
Van  Nuys.  CA;  and  Montaco,  Inc., 
Grlando,  FL 

2.  Add  the  following  "Members"  to 
the  Certificate:  3K  Machinery  Co.,  Inc.. 
New  Albany.  NY;  Kimwood  Corp. 
Cootage  Grove,  OR;  Ligna  Machinery. 
Inc..  Burlington,  NC:  Mattison  Machine 
Works.  Rockford.  IL;  Onsrud  Cutter. 
Ino,  Libertyville.  DU  Porter-Cable 
Corporation,  Jackson.  TN;  Ritter 
Manufacturing,  Inc..  Antioch.  CA:  Yates- 
American  Machine  Co..  Beloit.  WI;  and 
Wisconsin  Knife  Works.  Beloit.  Wl. 

Dated:  Ap".'  2.  1992. 
GetWT^a  Mu-iitJT,  I 

Davclor,  Office  ofEjtport  Trading  Company 
Affairs. 
[FR  Doc.  92-A)03  Filed  4-7-92;  8:45  am) 

BJUJMQ  OOK  SSIOmiMI 


App'IcaBors  ^c  Duty-?i-9e  Entry  of 
Saentific  Ir.atTwments 

Pursuant  to  section  8{c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat.  897;  15  CFR  301).  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
i§  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington 
DC  20230.  Apphcations  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  room 4211.  US.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  ^^W..  Washington,  DC. 

Docket  Number  92-025. 

Applicant-  University  of  Miami  School 
of  Medicine.  Miami  Project  to  Cure 
Paralysis,  RMSB  1800  VE.,  10th  Avenue. 
Miaroi.  FL  3313d 

Ins:.-vmenL  Electron  Microscope, 
Model  CM  10. 

.Manufacturer  N.V.  Philips.  The 
Netherlands. 


Intended  Use:  The  instrument  will  be 
used  for  spinal  cord  injiuy  research  that 
requires  careful  measurements  of  subtle 
changes  in  the  nervous  system  Electron 
microscopy  will  be  key  in  confinning  the 
presence  of  nonmyelinated  axons  in 
injured  human  spinal  cord.  Research 
will  be  concentrated  on  the  objective  of 
seeking  ways  to  reconstitute  neural 
systems  that  have  been  disrupted.  The 
instrument  will  also  be  used  to  train 
graduate  students  and  postdoctoral 
fellows  so  that  they  may  use  this 
microscope  as  a  tool  in  their  future 
work. 

Application  Received  by 
Commissioner  of  Customs:  February  21. 
1992. 
Docket  Number  92-026. 
Applicant-  Virginia  Polytechnic 
Institute  and  State  University.  Chemical 
Engineering,  133  Randolph  Hall. 
Blacksburg,  VA  24061-0211. 

Instrument-  Distillation  Unit  Model 
CH81. 
Manufacturer  NORMAG.  Germany 
Intended  Use:  The  instrument  will  be 
used  in  the  study  of  distillation  process 
which  is  extremely  important  for 
chemical  engineers  to  study. 

Application  Received  by 
Commissioner  of  Customs:  February  25. 
1992. 
Docket  Number  922-027. 
Applicant-  U.S.  Geological  Survey, 
EROS  Data  Center.  Mundt  Federal 
Building.  Sioux  Falls.  SD  57198. 

Instrument-  Color  Digital  Image 
Recorder.  Model  Color  fire  240. 

Manufacturer  Cymbolic  Sciences 
International,  Canada. 

Intended  Use:  The  instrument  will  be 
used  to  prepare  both  intermediate  and 
final  image  products  of  satellite 
information  from  the  Landsat  or  SPOT 
satellites  or  from  digitized  aircraft 
acquired  through  the  National  Aerial 
Photography  Program.  It  provides  the 
capability  for  printing  digital  imagery  on 
241  mm  color  roll  film  from  image  data 
suppUed  by  a  host  computer  or  from  a 
test-pattern  generator. 

Application  Received  by 
Commissioner  of  Customs:  March  3. 
1992. 
Docket  Number  92-028. 
Applicant-  New  York  University,  FAS 
Center  for  Neural  Science.  6  Washington 
Place,  New  York,  NY  10003. 

//isfnune/it- Micromanipulator  ;Rigri! 
Hand  Use). 

Manufacturer  Narishige  Scientific 
Instruments.  Japan. 

Intended  Use:  The  instrument  will  be 
used  for  educational  puiposes  m  the 
courses:  Principals  of  Neuroscience 
Behavorial  and  Integrative  Neuroscience 
and  Cellular  ano  Moiecular 


Neurobiology  which  deal  wi'h  the  make- 
up and  behavior  of  neurons. 
.Application  Received  by 

Commissioner  of  Customs:  February  27, 
1992. 
Docket  Number  92-029 
Applicant:  University  of  Cincinnati, 
room  137  McMicken  Hall,  Cincinnati. 
OH  45221. 

Instrument:  ICP  Mass  Spectrometer, 
Model  PlasmaQuad. 

Intended  Use:  The  instrument  will  be 
used  for  studies  of  solid,  liquid  and 
gaseous  samples  for  chemical  analysis 
purposes-  Samples  will  include  fly-ash. 
coal  gasification  residues,  body  fluids. 
freeze  dried  tissue  and  cropland 
samples.  These  matenais  vvil'  he 
investigated  for  their  specific  trace 
element  content  and  in  some  case?  the 
trace  element  species.  In  addition,  the 
instrument  will  be  used  for  efiucation 
purposes  in  the  courses  Chemjstry*'71, 
Introduction  to  Research  and  Chemistry 
9"1,  Research.  Research  will  require  all 
students  to  do  an  in  depth  exper'mental 
or  theoretical  study 

Application  Rece;ve.i  hy 
Commissioner  of  Customs.  February  28. 
1992. 
Docket  Number  92-030- 
ApplicanL  University  of  Nebraska- 
Lincoln.  Department  of  Geology,  214 
Bessey  Hall.  Uncoki.  NE  685b8-0340. 

Instrument.-  Electro -magnetic 
Geophysical  Survey  Instmment.  Model 
EMI  6/ EMI  5R. 
Manufacturer  Geonics  Ltd..  Canada. 
Intended  Use:  The  instrument  will  be 
used  to  make  measurements  of  terrain 
conductivity  of  subsurface  earth 
materials  such  as  unconsolidated 
sediments  and  bedrock  that  usually 
includes  groiandwater.  The  primary 
objective  for  using  the  instrjm^nt  in 
hydrogeological  and  gectechr.ical 
investigations  is  to  delineate  the 
structure,  physical  characteristics,  and 
chemical  nature  of  the  subsurface 
environment  in  order  to  satisfy  the 
overall  requirements  of  the  study.  In 
addition,  the  instrument  wi"  be  used  as 
part  of  B.S.,  M.S.  and  PhD,  courses  m 
F?ydrogeology,  Groundwater  Geology, 
Exploration  Geophysics  and 
Introduction  to  Geophysics  and 
Geochemistry  to  educate  students  in  the 
utie  of  geological  principles  and 
methods. 

Application  Received  by 
Commissioner  of  Customs:  March  3. 
1992. 
Docket  Number  92-031. 
Applicant  University  of  Cahfurnia, 
Lawrence  Berkeley  Laboratory,  1 
Cyclotron  Road.  Berkeley,  CA  94720. 
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Instrument:  Electron  Microscope, 
Model  EM-002B. 

Manufacturer:  TOPCON  Technologies 
Inc..  Japan. 

Intended  Use:  The  instrument  will  bp 
used  to  investigate  the  defects  in 
materials  such  as  dislocations,  stackmij; 
faults,  precipitates  and  properties  of 
interfaces  in  metals,  ceramics,  and 
semiconductors.  The  objectives  of  the 
experiments  include  obtaining 
information  about  the  structural 
properties  of  materials  which  could 
influence  their  electrical  and  optica! 
properties.  In  addition,  the  instrument 
will  be  used  in  developing  the  skills  of 
students  in  high-resolution  and 
analytical  electron  microscopy. 

Application  Received  by 
Commissioner  of  Customs:  March  3, 
1992. 

Docket  \'umber:  92-032, 

Applicant:  U.S.  Geological  Survey, 
MS963,  Box  25046.  Denver  Federal 
Center,  Denver.  CO  80225. 

Instrument:  Mass  Spectrometer, 
Model  MAT  262. 

Manufacturer:  Finnigan  MAT, 
Germany. 

Intended  Use:  The  instrument  wil!  be 
used  for  studies  of  rocks,  minerals,  and 
ground  water  from  the  Yucca  Mountain 
area  in  southern  Nevada.  Isotopic 
compositions  of  calcium,  strontium. 
neodymium.  lead  and  uranium  will  be 
determined  for  a  large  number  of  rock, 
mineral  and  water  samples  using  the 
fully  automated  and  high-precision 
capabilities  of  this  thermal  ionization 
mass  spectrometer 

Application  Received  by 
Commissioner  of  Customs:  March  3, 
1992. 

Docket  Number:  92-033. 

Applicant:  University  of  Missouri- 
Kansas  City,  School  of  Dentistry  650 
East  25th  Street,  Kanasa  City.  MO 
6410&-2795. 

Instrument:  Scanning  Transmission 
City,  MO  64108-2795. 

Instrument:  Scarming  Transmission 
Electron  Microscope,  Model  CM  12. 

Manufacturer:  N,V.  Philips,  The 
Netherlands. 

Intended  Use:  The  instrument  will  be 
used  for  research  which  involves 
development  and  thorough 
characterization  of  prospective  new 
dental  adhesives,  polymers,  and  dental 
composite  matrices. 

Application  Received  by 
Commissioner  of  Customs:  March  5, 
1992. 

Fnmk  W.  Crwl 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  92-7978  Filed  4-7-92;  8:45  am] 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  92037&-20761 

Opportunity  To  Join  a  Cooperattve 
Research  and  Development 
Consortium  for  Improving  the 
Processing  of  Polymer  Blends 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Commerce. 
ACTION:  Notice. 

summary:  The  National  Institute  of 
Standards  and  Technology  (NIST)  seeks 
industnal  and  academic  parties 
interested  in  entering  into  a  cooperative 
research  consortium  on  the  development 
of  new  techno!og>'  to  dpvelop,  monitor 
and  control  polymer  blends.  Any 
program  undertaken  will  be  within  the 
scope  and  confines  of  The  Federal 
Technology  Transfer  Act  of  1986  (Pub.  L. 
99-502.  15  U,S,C.  SnOa],  which  provides 
federal  laboratones  including  MSI, 
with  the  authority  to  enter  into 
cooperative  research  agreement  with 
qual'.fied  parties,  I'nder  *his  law,  NiST 
may  contnbute  personnel,  equipment 
and  facilities — but  no  funds — to  the 
cooperative  research  program,  NIST 
intends  to  conduct  a  workshop  April  20 
and  21.  1992  for  interested  parties.  The 
workshop  will  identify  concepts, 
measurement  techniques,  and  other 
tools  that  can  be  applied  to  polymer 
blends.  It  will  attempt  to  identify 
research  problems  that  could  provide 
the  underlying  chemistry^  and  physics 
related  to  technology  development  of 
industrial  blends  and  alloys.  The 
workshop  will  discuss  the  possible 
formation  of  a  research  consortium 
including  NIST,  mdustrv'  and  academia 
to  solve  these  problems  This  is  not  a 
grant  program, 

DATES:  Interested  parties  should  contact 
NIST  at  the  address  or  telephone 
number  shown  below  but  no  later  than 
Apnl  28,  1992, 

ADDRESSES:  Or  Charles  Han.  F'oi>Tner8 
Division.  Polymers  Bldg..  room  B210, 
National  Institute  of  Standards  and 
Technology.  Gaithersburg,  MD  2PAi99. 
FOR  FURTHER  INFORMATION  COPTfACT: 
Or,  Charies  C  Han.  (301)  975-6771 
SUPPLEMENTARY  INFORMATION:  NIST 
seeks  qualified  industrial  parties 
interested  in  entering  into  a  cooperative 
consortium  research  program  on  the 
development  of  new  technology  to 
develop,  monitor  and  control  polymer 
blends.  Some  of  the  topics  to  be 
discussed  at  the  workshop  are; 

(Ij  Strategies  for  Compatibilizaticin  of 
Polymer  Blends; 

[2]  Neutron  Scattering  of  Polymers; 


'3;  Misnbility  of  Saturated 
H\  drocarbon  Polymer  Blends; 

4    Khe(;;,\tfi(  hJ  tind  Mechanical 
l*r  jperties  af  .Xntiplasticized  and  Rubber 
Toughened  Polycarbonates; 

(5)  Fundamentals  of  Extrusion 
Compounding  of  Polymer  Blends: 

(6)  Ordering  of  Block  Copolymers,  and 
Polymer  Blends  Under  Shear, 

(7)  Phase  Behavior  of  Polymer  Blends 
Under  Steady  Shear  Flow  After 
Cessation  of  Flow;  and 

(8)  Measurement  of  NM-Range 
Domain  Dimensions  and  Estimation  of 
Stoichiometrics  in  Phase  Separated 
Polymer  Blends  Using  Solid-State  Proton 
NMR. 

Companies  should  be  prepared  to 
invest  adequate  resources  in  the 
collaboration  and  be  Firmly  committed 
to  the  goal  of  developing  new  polymer 
technology. 

This  program  is  being  undertaken 
within  the  scope  and  confines  of  the 
Federal  Technology  Transfer  Act  of  1986 
(Pub.  L  99-502. 15  U.S.C.  3710a),  which 
authorizes  government  owned  and 
operated  federal  laboratories,  including 
NIST,  to  enter  into  cooperative  researtJi 
and  development  agreements  ("CRDAs) 
with  qualified  parties.  Under  the  law,  a 
CRDA  may  provide  for  contributions 
from  the  federal  laboratory  of  personnel, 
facilities  and  equipment,  but  not  direct 
funding.  NIST  intends  to  hold  a  planning 
meeting  on  April  20  and  21, 1992  for 
interested  parties. 

Dated:  April  1.  1992. 
|ohn  W.  Lyons, 

Director 

[FR  Doc  92-7afl7  Filed  4-7-92:  MS  am) 
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Malcolm  Baldrige  National  Oualtty 
Award's  Boara  of  Overseers 

aqemcy:  National  Institute  of  Standards 

and  Technology,  DOC. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  there  will 
be  a  meeting  of  the  Board  of  Overseers 
of  the  Malcolm  Baldrige  National 
Quality  Award  on  Tuesday,  April  28. 
1992.  from  8:30  a.m.  to  5  p.m.  The  Board 
of  Overseers  consists  of  seven  members 
prominent  in  the  field  of  quality 
management  and  appointed  by  the 
Secretary  of  Commerce,  assembled  to 
advise  the  Secretary  of  Commerce  on 
the  conduct  of  the  BaidriKf  .'\wHrd.  The 
purpose  of  the  meeting  on  Apni  28, 1992, 
will  be  for  the  Board  of  Overseers  to 
receive  and  then  discuss  re]>ort8  from 
the  National  Institute  of  Standards  and 
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Technology  (NIST)  and  the  Panel  of 
[uds'^s  of  »he  Malcolm  Baldrige  National 
Q  ;ar,*y  Award.  These  reports  will  cover 
the  foliowing  topics:  6:30-10  a.m.— 
I.T*.'oduction9  and  overview  of  the 
.^vvard  process;  10  a.m.-ll:45  a.m. — An 
tipda'e  on  the  1991  and  1992  Awards: 
1  15  p.m. -2. 30-5  p.m. — Roundtable 
discussions  with  the  Panel  of  judges  of 
the  Malcolm  Baldrige  National  Quality 
Award  and  the  Board  of  Overseers. 
dates:  The  meeting  will  convene  April 
23  1992,  at  8:30  a.m.,  and  adjourn  at  5 
p  r-.  on  Apnl  28,  1992. 
ADDRESSES:  The  meeting  will  be  held  at 
tne  .National  Institute  of  Standards  and 
Technology,  Administration  Building 
Conference  Room  (seating  capacity  36, 
includes  24  participants),  Gaithersburg, 
N^.r>-iand  2C«9<5 
FOR  FURTHEP  •♦<FOflMAr>0N  CONTACT: 

D-  C  ir*  W.  Reimann,  Director  for 
Qu  '.:  ty  Prosrams,  National  Institute  of 
S'  ^"/i^rds  and  Technology, 
G=*l^'^p^<!bu^g,  Maryland  20899, 
te.ephone  number  (301)  975-2036. 

Dated:  April  2. 1992. 
John  Lyons. 
D:re?M)r. 
(FR  Doc-  92-8059  FUed  4-7-82;  8:45  am] 


process,  discuss  the  1991  and  1992 
Awards,  and  outline  plans  and  issues 
for  the  1992  and  1993  Award  process. 
DATES:  The  meeting  will  convene  on 
April  27, 1992,  at  8:30  a.m.  and  adjourn 
at  5  p.m.  on  April  28, 1992. 
AOORES8ES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Administration  Building 
Conference  Room  (seating  capacity  36. 
including  18  participants  on  April  27. 
and  24  participants  on  April  28. 1992). 
Gaithersburg,  Maryland  20899. 
FOR  FURTHEW  INFORMATION  CONTACT 
Dr.  Curt  W.  Reimarux,  Associate  Director 
for  Quality  Programs.  National  Institute 
of  Standards  and  Technology, 
Gaithersburg.  Maryland  20899, 
telephone  number  (301)  975-2036. 

Dated:  April  2. 1992. 
John  Lyooa. 
Director. 
[FR  Doc.  92-8060  Filed  4-7-92;  8:45  am] 
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Malcolm  Bakings  Nafiona)  Quality 
Award's  Panes  of  Judges 

AGENCY:  National  Institute  of  Standards 

art  Technology.  DOC. 

action:  Notice  of  pubUc  meeting. 

summary;  Pursuant  to  the  Federal 
.Advisory  Committee  Act  5  U.S.C.  app. 
2  notice  is  hereby  given  that  there  will 
be  a  meeting  of  the  Panel  of  Judges  of 
tne  Malcolm  Baldrige  National  Quality 
Award  on  Monday,  April  27, 1992.  and 
on  Tuesday,  April  28. 1992.  The  Panel  of 
fudges  is  composed  of  nine  members 
p.'-ominent  in  the  field  of  quality 
management  and  appointed  by  the 
Director  of  the  National  Institute  of 
S'andards  and  Technology. 

The  meeting  will  be  composed  of  two 
parts.  On  April  27,  the  Panel  of  Judges 
will  meet  to  review  the  Award 
processes  (firs  stage,  consensus,  site 
vistt.  and  final  selection):  hold  final 
d  ■  ussiona  on  the  1991  Award  cycle: 
pr-pa.'e  for  the  Panel's  meeting  on  April 
28  with  the  Board  of  Overseers  of  the 
Malcolm  galdrige  National  QuaUty 
Award  on  the  1992  Award  status  and 
plans;  and  discuss  future  plans  for  the 
Award  program.  This  meeting  will 
include  a  working  lunch.  On  April  28. 
there  wdl  be  a  combined  meeting  of  the 
members  of  the  Panel  of  Judges  and  the 
Board  of  Overseers  to  review  the  Award 


Canada  with  respect  to  the  development 
and  implementation  of  harmonized 
performance  standards  for  wood  based 
structural-uf>e  panels.  The  standard 
covers  performance  requirements, 
adhesive  bond  diirabihty,  panel 
construction  and  workmanship. 
dimensions  and  'olerances,  and  marking 
and  moisture  content  of  structural-use 
panels.  It  relates  to  a  variety  of  forms  of 
structural  panels  including  plyTAOod, 
waferboarid  onented  strand  board, 
structural  pa'-ticieboard.  and  composite 
panels.  This  standard  is  intended  to 
serve  as  a  companion  to  Voluntary 
Product  Standard  PS  1-83  'Construction 
and  Industnai  Plywood." 

Dated:  April  1. 1992. 
John  W.  Lyons. 
Director 
[FR  Doc.  92-7986  Filed  +-'•-92  8  45  am] 
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IDc  :kei  Ko.  91117S-1278] 

Proposed  Voluntary  Product  Standard 
TS234;  Performance  Standard  foe 
Wood-Qasea  St.ructurai-Use  Paneis 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Notice  of  circulation  of 
proposed  voluntary  product  standard. 

s  MM  A  «  v;  This  is  to  advise  the  public 
mat  tne  National  Institute  of  Standards 
and  Technology  is  circulating  for  review 
and  comment  proposed  Voluntary 
Product  Standard  TS234  'Performance 
Standard  for  Wood-Based  Structural- 
Use  Panels."  This  circulation  is  in 
accordance  with  the  provisions  of  10.6 
of  the  Department  of  Commerce 
"Procedures  for  the  Development  of 
Voluntary  Product  Standards"  (15  CFR 
part  10.  as  amended;  (51  FR  22497  dated 
lune  20. 1988). 

DATES:  Written  comments  regarding  the 
standard  should  be  submitted  to  the 
Standards  Management  Program,  Office 
of  Standards  Services,  on  or  before  June 
22  1^92 

ADORESSES:  Copies  of  this  proposed 
standard  may  be  obtained  from  the 
Standards  Management  Program,  Office 
of  Standards  Senices,  National  Institute 
of  Standards  and  Technology, 
Gaithersburg.  MD  20899. 

FOR  FUR'^HER  lNFO«?MAT)ON  CONTACT: 

Barba.-a  .Mcig^.  .\.:3i,  :,'ic:^:i-^c:s:  JUl- 
975-4023,  FAX:  301-963-2871. 

SUPPtEMENTAPY  (NFO«MAT»ON:  The 

P'^:-pO»'j  ^'  :n;3  V      '.r-'.-iry  f*^-'>duct 

Standard  is  to  foster  the  mutual 
objective  of  the  United  States  and 


National  Oceanic  and  Atmospheric 

Admln.Btratlon 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY.  National  Manne  Fisheries 
S'  -vi..e.  jNMFS)  NOA.'X.  Commerce. 
ACTION:  Nonce  of  Pi, cue  Meetmg; 
request  for  comments. 


SUMMARY:  The  Gulf  of  Mexico  Fisher>' 
Management  Council  (Council)  will 
convene  a  public  heanng  to  hear  public 
testimony  on  Draft  Amendment  3  to  the 
Fishen,  .Management  Plan  for  the  Red 
Drum  Fishery  of  the  Gulf  of  Mexico, 
which  includes  a  framework  procedure 
modification  providing  that  stock 
assessments,  panel  reports,  and  total 
allowable  catch  set'ing  actions  be  done 
every  two  years,  unless  otherwise 
agreed  upon  hy  the  Council  and 
Regional  Director  .<*" 

DATES;  Written  comments  must  be 
received  by  May  4.  1992.  See 
'  SUPPI^MENTAflY  INFOSMATION     for 

date,  time,  and  location  of  the  heanng 
FO«  FURTHER  (NFORMATION  CONTACT 

U  ayne  E.  Swingle,  Gulf  of  Mexico 
Fishery  Management  Council,  813-226- 
2815 

ADDRESSES:  Written  comments  should 
be  sen;  to  Wayne  E.  Swingle.  Gulf  of 
Mexico  Fishery  Management  Council, 
5401  West  Kennedy  Boulevard,  suite 
331  Tampa.  FL  33609. 
SUPPt^MEMTARY  INFORMATION;  The 
public  heanng  will  begin  at  7  p.m..  and 
adjoum  at  10  p.m.  local  time,  on 
Monday,  April  6,  1992.  The  hearing  will 
be  held  at  the  Royal  d'lberville  Hotel. 
1980  Beach  Boulevard.  U.S.  Highway  90. 


Biloxi,  Mis 
601-386-6t 

Dated;  Af 
David  S.  Cn 

Acting  Dire( 
Conservatio 
Manne  Fiah 
[FR  Doc.  92- 

BILUNaCOOE 


coMMirn 

IMPLEME^ 
AGREEME 


Federal  Regigter  /  Vol.  57.  No.  68  /  Wednesday.  April  8.  1992  /  Notices 


11939 


Biloxi,  Mississippi.  39531  (telephone. 
601-388-6610). 

Dated;  April  3,  1992. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fiahenea  Service. 
[FR  Doc.  92-8063  Filed  4-3-92:  12:31  pm) 
BILUNS  COOE  M10-21-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Umtt  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  ttw  PfiHIpplnes 

Apn!  2,  1992. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

iCITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing  a 
limit. 

EFFECTIVE  DATE;  April  9,  1992. 

FOR  FURTHER  INFORMATION  CONTACT. 

Kim-Bang  Nguyen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377^212.  For  informadon  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6735.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

.Authority:  Executive  Oder  11851  of  March 
3  1972.  as  amended:  section  204  of  the 
.Agncdtural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Categones  Sv'jft- 
C/659-C  is  being  reduced  to  account  for 
carryforward  used  during  the  previous 
agreement  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  ifTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Registar  notice  56  FR  60101. 
published  on  November  27.  1991).  Also 
see  57  FR  2712,  published  on  January  23. 
1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  0.  Tantillo, 

Chairman.  Committpe  far  ihe  Implementation 
o*  Textile  Agreements 

Committee  for  the  ImplementatioD  of  Textile 
Agreements 

Apnl  2.  1992. 

Commissioner  of  Customs, 
Department  of  the  Treosu.'^\  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  January  14,  1992.  by  the  Chairman 
Committee  for  the  implementation  of  Tettile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wooi  and  man  made  fiber 
textiles  and  textile  products  and  9i>  biend 
and  other  vegetable  fiber  appurei.  producfd 
or  manufactured  in  the  Phiiippmes  ar.d 
exported  during  the  twelve-month  perimd 
which  began  on  )anuar>'  1,  1992  and  ex'^n-s 
through  December  31.  1992. 

Effective  on  April  9,  1992,  you  are  directed 
to  amend  the  January  14,  1992  diret:tive  to 
reduce  the  limit  for  Categories  359-C;  ft59-C  ' 
to  600.000  kilograms  '  as  provided  under  the 
terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  the  Phihppmes 

The  Committee  for  the  Implemer.'Htion  .>f 
Textile  Agreements  has  determined  tnat  'his 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provi.sinns  of  ,5 
U  S.C  553jaHli. 

Sincerely 
Auggie  D.  Tantillo. 


Z02!  3" 


Chairman.  Committee  'oi 
17'  Tp\iiie .Agreements 
[FR  Doc  92-8007  Filed  4- 
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■"92,  a  45  am] 


Amendment  of  ln»port  Limits  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  In  Romania 

Apni  2.  1992, 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

iCITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  ,^pn!  9  1992 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerre, 


'  The  limit  has  not  been  adiusled  to  account  for 
«n>  imports  exported  after  December  31.  19S1. 
'  Catesor>'  ,359-C  or.ly  KTS  numbern  eiii3  42.2025. 

8103  49  ;«X14.  6104,62  1020.  8104.68.3010.  81 1 4 .2tl.0O4a, 
8114.20,0052.  B203  42.2010.  &203  42  2090  ft204  f>2.20ia. 
8211  32.0010,  6211  32  0025  and  62:1  42  (XnO:  (^tesory 
65&-C  only  ifTS  numbers  6103  23  l»55  bl't3  43.2{;2l' 
9103  43.2025,  8103.4e.200a  8103,48,3038.  6104  63  1020. 

8104  63  1030.  8104,69  1000.  6104  69  3014  61 14  3<J.,.*f»44 
8114.30  3054,  62t)3  43,2010,  8203  43  2090  6203  4B  •'•li! 
6203  49  1090,  6204,e3.15ia  a20«.aB.](nO  821(1  to. 4015, 
8211  33,0m0.  8211  33.001'  and  6211  43  0P10 


For  ir.fi^rrrnfinn  on  the 


quota  status  of  these  luiuts,  refer  tr)  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 


.Authoritv   Fxc 


'  1  of  March 


3.  19-2  88  amended,  section  204  of  the 
Agncuitund  Act  of  1956  (tn  amended  (7 
U.S.C.  1854). 

The  Government  of  the  United  States 
agreed  to  convert  the  current  designated 
consultation  levels  for  Categories  442 
and  448  to  speciHc  limits  at  amended 
levels 

\  :•  ••  '  ^.■-  jn  of  the  textile  and 

of  ffrs 


tfrT:,i!S, 
1,  :t,f 


M 


rel 
iriff 


AFION:  Textiitj  nnc  Aypi 
',■■>%'   -  hs  w.th  the  Hannon.zt". 
•^  •  >  •     -    ■;  '.-.L!  United  Slates    s,  , 
Federai  Kejiister  :;,::;;(,»-  ;>t)  I'K  fn^UJl 
;        -'>':•  \c\v::.:;t-'  .:~   v^-: ,.  Ajso 
1' '  "-t  yk  (1^99,  pubhshe:;  iiii  December 
4,  1991, 

The  letter  to  the  t^iinirtiLSsioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
ahe  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
Its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committ»>«>  Tor  the  Imp!emeni«lion  of  Textile 
■Xxrwnieiils 
,Apnl  2.  1992. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  November  27,  1991,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  f)t>er.  silk 
blend  and  other  vegetable  V.hfj  tp-s'Ips  and 
textile  products,  produed  ;r  ;tih;  .twi  r  r«?d  in 
Romania  and  exportec  ;u  irj;   't  ■»».►• 
month  period  which  bt-^d;:  m  ,.jii.ji)-\  \  1992 
and  extends  through  December  31.  19U2. 

Effective  on  April  9, 1992.  you  are  directed 
to  amend  the  directive  dated  November  27, 
1991  to  increase  the  limits  for  the  following 
categories: 


GatBoory 

Adiusitx:  •w«'f«e-montJi 

SijtiievoJs  if^  Grouo  III 
44.;^                           

448 „ 

9,626  dozen 
6,200  dozen. 

"><«  iif^rts  ^flv<:  a.-,*  tieen  adjusted  to  acoouNttor 

,  ,r-,;,:">'"'  »'>.i-i'-i«.-  p-rtf  Decembarai,  1091. 
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The  Committee  for  the  Implementation  of 
Textile  Agreements  has  detennined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Auggie  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc  92-8nn6  Filpd  ♦-7-92;  B:45  amj 

WLUHQ  COO€  J5'0-OB-*  1 


COMMISSION  OF  FINE  ARTS 

Meeting  | 

The  Commission  of  Fine  Arts'  next 
meeting  is  scheduled  for  18  April  1992  at 
10  a.m.  in  the  Commission's  offices  in 
the  Pension  building,  suite  312,  Judiciary 
Square.  441  F  Street,  NW..  Washington, 
DC  20001  to  discuss  various  projects 
affecting  the  appearance  of  Washington. 
DC.  including  buildings,  memorials, 
parks,  etc.;  also  matters  of  design 
referred  by  other  agencies  of  the 
government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton.  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington.  DC,  March  3a  1992. 

C:iiaries  H.  .Atherton,  I 

StfCKiary. 

[FR  Doc.  92-8041  Filed  4-7-92:  8:45  am] 

Biu-iXG  COO€  &J3O-0'-«« 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Regulatory  Coordination  Advisory 
Committee;  Meeting 

This  13  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  app.  2,  section 
10(a)  and  41  CFR  101-6.1015(b),  that  the 
Commodity  Futures  Trading 
Commission's  Regiilatory  Coordination 
Advisory  Committee  will  conduct  a 
public  meeting  in  the  new  Hearing  Room 
at  the  Commission's  Washington,  DC 
headquarters  located  at  level  B-1,  2033 
K  Street.  NW.,  Washington,  DC  20581, 
on  Wednesday,  April  22, 1992,  beginning 
an  30  p.m.  and  lasting  until  5  p.m.  The 
agenda  will  consist  of:  i 

AGENDA 

1.  Report  on  Risk-Based  Capital  from 
the  Working  Group  on  International 
Competitiveness  and  CFTC  Staff. 

2.  Report  from  the  Working  Group  on 
Clearance  and  Settlement  regarding 
netting  opportunities  across  domestic 
markets. 


3.  Reports  from  CFTC  staff  on  earlier 
initiatives: 

a.  Large  Trader  Reporting. 

b.  Allocation  of  Trades  and  the 
Average  Price  System  Proposal. 

c.  Risk  Disclosure. 

4.  Excellence  2000. 

5.  Follow-Up  on  issues  discussed  at 
earlier  Committee  meetings. 

8.  Other  issues  for  Committee 
consideration;  timing  of  next  meeting; 
other  Committee  business. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
the  agenda  matters  listed  above.  The 
Advisory  Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  advising 
the  Commission  on  ways  to  improve 
coordination  and  to  facilitate  cross 
market  transactions,  including  cross 
border  transactions.  The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  April  16, 
1990  Charter  of  the  Advisory  Committee. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Advisory  Committee, 
Chainnan  Wendy  L  Gramm,  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  her  judgment, 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Advisory  Committee  should  mail  a 
copy  of  the  statement  to  the  attention  of: 
The  Commodity  Futures  Trading 
Commission  Regulatory  Coordination 
Advisory  Committee,  c/o  Ms.  Kate 
Hathaway  or  Mr.  Robert  Zwirb, 
Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW., 
Washington,  DC  20581,  before  this 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
inform  Ms.  Hathaway  or  Mr.  Zwirb  in 
writing  at  the  foregoing  address  at  least 
three  business  days  before  this  meeting. 
Reasonable  provision  will  be  made,  if 
time  permits,  for  an  oral  presentation  of 
no  more  than  five  minutes  each  in 
duration. 

Issued  in  the  Commission  in  Washington, 
DC,  on  April  6. 1992. 
lean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc.  92-8276  Filed  4-7-92:  8:45  am] 

BILUNO  COOE  SSSI-OI-M 


DEPAPTMEN^  OF  DEFENSE 
Depart  .Tier!  o'  the  Army 

Open  Meeting 

agency:  Armed  Forces  Epidemiological 

Board,  DOD. 

ACTION:  Notice  of  open  meeting. 


1   In  accordance  with  section  10(al(2) 
of  the  Federal  Advisory  Committee  Act 
(Piib.  L.  92^62]  announcement  is  made 
of  the  following  committee  meeting' 
NAME  OF  THE  COMMITTEE:  Armed  Forces 
Epidemiological  Board.  DOD. 
DATE  OF  THE  MEET1NQ:  14-15  May  1992. 
TIME:  0800-1600. 

PtACE:  Breezey  Point  Naval  Air  Station. 
Norfolk.  Virginia, 
PflOPOSED  AGENDA: 

14  May  1992-Service  preventive 
medicine  reports,  risk  profiles  for  setting 
research  priorities,  occupational 
databases. 

15  May  1992-Epidemiological 
investigations. 

2.  This  meeting  will  be  open  to  the 
public  but  limited  by  space 
accommodations.  Any  interested  person 
may  attend,  appear  before  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  Interested  persons  wishing 
to  participate  should  advise  the 
Executive  Secretary,  AFEB,  Skyline  Six, 
5109  Leesburg  Pike,  room  667.  Falls 
Church.  VA  22041-3258. 
Kenneth  L  Denton, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc,  92-8236  Filed  4-7-92;  8:45  am] 

BIUJNQ  COO€  3T10-0HI 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2l  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^631,  announcement  is  made 
of  the  foilowmg  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates/Time  of  Meeting:  21-22  April  1992. 

Time:  0800-1700  hours  daily. 

Place:  Ft  Monroe,  Virsinia 

Agenda:  Members  of  the  1992  .ASB  Suir.mer 
Study,  "C2  on  the  Move"  will  meet  to 
continue  work  on  the  study  The  purpose  of 
this  Classified  meeting  is  directed  to 
interviews  with  commanders  who 
participated  m  Desert  Storm  and  Just  Cause, 
in-bnef  w-th  the  Commander  of  TRADOC. 
and  discussions  concermng  on-going  efforts 
to  improve  shortfalls  in  the  near  term  C20TM 
requi.-ements.  This  meeting  will  be  closed  to 
the  public  m  accordance  with  section  552b(c) 
of  title  5,  U,S,C.,  specifically  subparagraph  (1) 
thereof,  and  title  5.  US  C,  appendix  2. 
subsection  10(d).  The  classified  and 
unclassified  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
.Administrative  Officer.  Sally  Warner,  may  be 
contacted  for  further  information  at  (703)  69.5- 
0781/0782. 
Sally  A.  Warner, 

Administrative  O^icer.  .^.rvy  Science  Board. 
(FR  Doc,  92-8122  Filed  4-3-92,  4:43  pm| 
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Army  Science  Board;  Qosed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
Pub.  Law.  92^*63),  announcement  is 
made  of  the  following  Committee 
Meting: 

Name  of  the  Committee:  Army  Science 

Board  (ASB). 

Dates /Time  of  Meeting  20  Apr.!  1992. 

Time:  0900-1600  hours. 

Place:  Pentagon,  Washinj^ton.  DC. 

The  Army  Science  Board  Systems  Issue 
Group  on  Liquid  Propellant  Advanced  Field 
Artillery  System  Follow-on  wilJ  meet  with 
government  and  conrraclor  representatives  to 
discuss  results  of  the  test  fmngs  at  Yama 
Proving  Grounds,  review  pressure  oscillation 
analysis,  and  discuss  the  latest  design  of  the 
Regenerative  Liquid  Propellant  Gun  This 
meeting  will  be  closed  to  the  public  \n 
accordance  with  section  552bjc]  of  title  5, 
U.S.C,  specifically  subparagraph  (1)  and  (4) 
thereof,  and  title  5.  L'.S.C,  appendix.  2, 
subsection  lOfdl,  The  classified,  prcpnetary 
and  unclassified  matters  to  be  discussed  are 
so  inextnc&biy  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  officer.  Sally  Warner,  may  be 
contacted  for  further  informanon  at  ,'03)  695- 
0~81-0782. 

Sally  A.  Warner 

Administrative  Officer.  Army  Science  Board. 

IFR  Doc,  g2-8125  Filed  4-3-S2;  4:43  pm] 

BILUNQ  COOC  3710-OS-M 


Introduction  of  New  Letter  of  Intent 
(LOI)  Form 

agency:  Military  Traffic  Management 
Command,  Department  of  the  .Army, 
DOD. 

summary:  This  is  to  inform  all 
Department  of  Defense  (DOD)-approved 
domestic  and  international  household 
goods  and  unaccompanied  baggage 
carriers  of  the  introduction  of  a  new 
Letter  of  Intent  form  by  the  Mihtary 
Traffic  Management  Command 
(MTMC),  Directorate  of  Personal 
Property  (MTPP).  This  form  will  be 
implemented  on  May  1, 1992,  and  will  be 
used  for  all  new  LOIs  and  for 
replacement  of  existing  LOIs,  whenever 
corrections  or  updates  are  required.  All 
LOIs  currently  on  file  need  not  be 
replaced  until  an  update  is  necessary. 

This  form  has  been  developed  with 
automation  in  mind.  It  may  be  entered 
into  your  computer  for  ease  of  changing 
information,  which  will  be  helpful  when 
replacing  LOIs  at  instaUatioos.  If  you 
enter  it  into  your  compuier.  it  most 
contain  all  th«  data  pros>ded  io  the 
form,  in  the  exact  formdt. 

MTMC  will  issue  copiet  aoA 
instructions  to  DOD-a{>prove<i  earners. 


FOR  FURTHKII  INFORMATION  CONTACT: 

Ms  Rosmarie  F,  Guzzardo  or  Ms  Svlvia 
Walker  at  (703)  756-1190 
Kenneth  L.  Denton, 

Anvy  Federa!  Register  Lia:sor,  Oficer. 
[FR  Doc.  92-7963  Filed  4-7-92.  8:45  ami 

BIU-INO  COOC  3710-09-M 


Directorate  of  Personnel  Property 
Performance 

agency:  Military  Traffic  Management 

Command.  Depdrtment  of  the  Army, 
DOD 

ACTION:  Notice.  Directorate  of  Feibonnel 
Property  Performance  Bond  Policy. 

summary:  The  Mi!itar>-  Traffic 
Management  Command's  (MTMC) 
qualification  standard  for  carriers  to 
participate  in  the  international 
movement  of  household  goods  and 
unaccompanied  baggage  shipment 
services  includes  a  requirement  that  a 
carrier  place  a  continuous  performance 
bond  .on  file  with  NfTMC  The  minimum 
amount  of  the  bond  is  currently  $100,000 
or  2.5  percent  of  the  carrier's  gross 
annua!  revenue  derived  from  the 
preceding  years  Department  of  Defense 
(DOD!  international  shipments, 
whichever  is  more.  The  purpose  of  the 
performance  bond  requirement  is  to 
protect  the  DOD's  interests  against 
shipments  becoming  frustrated  or 
delayed  prior  to  delivery  to  the  member. 
The  bond  requirement  is  set  forth  in 
DOD  4500.34-R.  dated  October  19, 1991, 
appendix  A.  paragraph  LB. 11 

Recently,  requests  have  been  received 
from  carriers  to  release  performance 
bonds  on  file  with  MTMC.  Therefore, 
NfTNIC  intends  to  implement  the 
following  procedures  for  releasing  a 
carrier's  performance  bond.  Carriers 
wishing  to  have  their  performance  bond 
released  by  MTMC  mu.st  conform  to  the 
conditions  and  poliues  prescribed 
below: 

1.  Release  of  Performance  Bond  Policy — 
General 

a  Carriers  must  submit  a  written 
request  to  Headquarters,  Mihtary  Traffic 
Management  Command  [HQMTMC], 
Directorate  of  Personnel  Properly.  Ra'e 
Acquisition  Division  (MTPP-CAi,  for  the 
return  of  either  performance  bond  type 
hsted  below.  The  request  must  provide  a 
reason  why  the  bond  needs  to  he 
returned  and  be  accompanied  by  a 
bsting  of  shipments  wkidx  are  in  the 
earner's  poaetasioa  at  controi.  Any 
shipment  not  deiiTered  to  the  member  or 
member's  designated  aggent  rs 
considered  to  be  id  the  carrier  » 
poisessioa  or  csatiaL  If  no  shtpnierts 


are  in  the  carrier's  possession  or  control, 
the  request  must  so  state. 

b.  It  is  MTMC's  policy  performance 
bonds  will  not  be  released  until  all 
shipment  services  and  final  delivery  to 
the  member  have  been  completed.  This 
constitutes  final  performance  by  the 
carrier.  Shipments  in  storage-in-transit 
(SIT)  at  the  destination  are  considered 
in-transit  and  do  not  meet  the  final 
delivery  or  complete  performance 
standard  stated  above.  The  following 
policies  applv  for  the  release  of  bonds 
based  nn  t.^ic  'vpe  of  bond  the  carrier 
has  on  file 

c.  This  piiiHv  applies  to  active 
carriers  (LXU)  ^r  proved}  and  inactive 
carriers  (carriers  in  a  nonuse  status, 
disqualified,  but  retaining  DOD 
approval;  and  carries  voluntarily 
withdrawm  from  the  program,  but  who 
have  agreed  to  onward  movement  of 
shipments  '"  final  dr?';nation\ 

2.  Annual  PerformHrn:e  Bnnrf  Rf>it»,f»e 
Procedures 

a.  Active  Carriers 

(1)  Carriers  wishing  return  of  the  last 
Annual  Performance  Bond  may  have  the 
bond  returned  to  them  (or  their  surety 
company,  at  their  request)  only  if  all 
shipments  have  been  delivered  to  the 
member.  Shipments  in  the  pipeline  and/ 
or  in  SIT  will  remain  subject  to  coverage 
mider  the  bond  until  delivery  is 
complete. 

(2)  If  the'e  (Iff-  Ntiil  undelivered 
shipments  or  shi;n.f  •  is  in  SIT.  the 
carrier  mav     itain  a  nder  from  its 
surely  conijuny  to  apply  those 
shipments  to  the  continuous 
perform.ance  bond  on  file  with  MTMC, 
changing  the  effective  date  of  the 
continuous  boed  to  the  pickup  date  of 
the  oldest  undelivered  shipment.  After 
the  rider  is  attached  to  the  continuous 
bond,  the  Annual  Performance  Bond 
may  be  returned  to  the  carrier  (or  surety 
company). 

(3)  For  shipments  in  the  pipeline  or 
SIT,  the  carrier  must  submit  a  list  of  all 
shipments  to  include  Covenunent  Bill  of 
Lading  number,  member's  name,  rank. 
Social  Security  Number,  pickup  date  of 
shipment  responsible  destination 
personal  property  shipping  office,  and 
status. 

b.  Inactive  Carriers 

(1)  Paragraphs  ».(l)-(3)  app'v 
f2)  If  the  carrier  does  not  hffrp  « 

rnr'inuous  bond  r>r>  hie  the  vRf;iP  .-:*  'Vf 
/\nnuai  Perforguiru.e  Beau  maj-  t>€ 
reduced  to  cover  the  costs  of  delivering 
©•♦standing  shipmenf?  .^  reductian  in 
^M  bond's  value  mtist  fe  agreerf  to  by 
the  carrier  and  surety.  Based  on  the 
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hsting  of  outstanding  shipments,  MTMC 
will  determine  a  dollar  value  of  the  new 
bond.  In  this  case,  a  rider  from  the 
surety  company  must  be  affixed  to  the 
bond.  The  bond  will  remain  a  part  of  the 
carrier's  file  until  all  shipments  are 
delivered. 

3  Conhr.uo'js  Performancp  Bord 
Release  Procedures 

a  Active  Carriers  (DOD-Approved 
Carriers) 

Carriers  wishing  return  of  the 
continuous  performance  bond  may  have 
the  bond  returned  to  them  (or  their 
surety  company,  at  their  request)  only  if 
all  shipments  have  been  delivered  to  the 
service  members.  Shipments  in  the 
pipeline  and/or  in  SIT  will  remain 
subject  to  coverage  under  the  bond  until 
delivery  is  complete. 

b.  Inactive  Carriers  (DOD-Approved 
Carriers  in  Nonuse  Status:  Disqualified, 
but  Retain  DOD  Approval:  Voluntarily 
Withdrawn  From  the  Program  but 
Agreed  to  Onward  Movement  of 
Shipments  to  Final  Destination) 

MTMC  will  consider  reducing  the 
value  of  the  bond  to  cover  the  costs  of 
delivering  outstanding  shipments.  A 
reduction  in  the  bond's  value  must  be 
agreed  to  by  the  carrier  and  surety.  In 
this  case,  a  rider  from  the  surety 
company  must  be  affixed  to  the  bond. 

For  shipments  in  the  pipeline  or  SIT. 
the  carrier  must  submit  a  list  of  all 
shipments  to  include  Government  Bill  of 
Lading  number,  member's  name,  rank. 
Social  Security  Number,  pickup  date  of 
shipment,  responsible  destination 
personal  property  shipping  office,  and 
status. 

The  bond  will  remain  a  part  of  the 
carrier's  file  until  all  shipments  are 
delivered. 

DATES:  Comments  are  requested  by  May 
8.  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mi.  Rosozi.dr.e  r .  C/iiZZardo  or  Ms. 
Sylvia  Walker  at  (703)  756-1190. 
addresses:  Send  comments  to: 
Headquarters,  Military  Traffic 
Management  Command,  Attn:  MTPP- 
CA  (Ms.  Guzzardo  or  Ms.  Walker),  room 
408.  5611  Columbia  Pike.  Falls  Church. 
V.^  22041-5050.  i 

Keaneth  L.  Denioo.  ' 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc  9;--Q«4  Filed  4-7-92:  8:45  am] 
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Availability  of  Pattnt  Licenses 

agency:  U.S.  Army  Laboratory 
Coir.T'.and.  Department  of  the  Army, 

DCD 


action:  Notice  of  Availability  for  non- 
exclusive, exclusive,  or  partially 
exclusive  licensing  of  U.S.  Patents 
concerning  Spread  Spectrum 
Multiplexed  Noise  Codes. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  U.S.  Patent  Numbers: 


3.947,874 
3.955,197 
4.027.284 
4.032.884 
4.245.328 
4.275.397 
4.361.866 


4.431.999 
4.434.505 
4.455.662 
4.457.007 
4.460.992 
4.498.083 
4.500.883 


4.527,278 
4.529.963 
4.580.141 
4.817,570 
4,638.318 


for  licensing.  These  patents  have  been 
assigned  to  the  United  States  of 
America  as  represented  by  the 
Secretary  of  the  Army,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  H.  Anerson,  United  States 
Army  Communications-Electronics 
Command.  Attn:  A-MSEL-LG-L  Fort 
Monmouth.  New  Jersey  07703-5000.  (908) 

SUPfLEWcH''Afl  ■-     "^FORMA'iOM:  TheSB 

patents  concern  spread  spectrum 
multiplexed  noise  codes  and  methods  to 
eliminate  interference  of  the  same. 
These  codes  are  formed  with  mate  code 
pairs  which  when  orthogonally 
multiplexed,  transmitted,  and  detected 
in  a  matched  filter  possess  an  impulse 
autocorrelation  function,  meaning  they 
compress  to  a  single  impulse  containing 
no  sidelobes.  Generally,  the  noise  codes 
are  comprised  of  binary  digital  noise 
codes  which  compress  to  a  code  bit 
width  of  t  • 

By  utilizing  these  multiplexed  noise 
codes,  simplex  and  duplex  wireless  data 
transmission  may  be  accomplished  with 
no  interference.  Further,  these  codes 
may  be  used  in  multiple  access 
communication  systems  wherein  each 
user  may  be  assigned  a  different  unique 
noise  code  pair  consisting  of  code  mate 
pairs  that  are  selected  from  a  subset  of 
multiplexed  noise  codes  whose  cross- 
correlation  function  value  is  equal  to 
zero  at  a  time  when  all  the  code  mate 
pairs  compress  to  a  single  impulse  with 
no  sidelobes.  Therefore,  several  million 
users  may  exist  in  any  one  local 
transmission  area. 

Nulling  and  lobeless  antenna  arrays 
are  also  covered. 

Under  the  authority  of  Section  11(a)(2) 
of  the  Federal  Technology  Transfer  Act 
of  1988  (Public  Law  99-502)  and  section 
207  of  title  35,  United  States  Code,  the 
Department  of  the  Army  as  represented 
by  the  United  States  Army 
Communications-Electronics  Command 
wishes  to  license  the  above-mentioned 
United  States  Patents  in  a  non- 
exclusive, exclusive  or  partially 
exclusive  maimer  to  any  party 
interested  in  manufacturing  and  selling 


devices  covered  by  the  above- 
mentioned  patents.  \ 
Kennelti  L.  Denton,            ^' 
Amy  Federal  Register  Liaison  Officer. 

[FR  Doc  92--904  Filed  4-7-92;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Transmittal  of  Monitored  Retrievable 
Storage  (MRS)  Facility  Annotated 
Outline  Skeleton  Text  for  the 
Preparation  of  a  License  Application 
to  U.S.  Nuclear  Regulatory 
Commission  (NRC) 

agency:  Department  of  Energy. 
action:  \otice 


summary:  The  Depart.T.ent  of  Energy 
(DOE)  transmitted  the  MRS  Annotated 
Outline  Skeleton  Text  for  the 
Preparation  of  a  License  Application  to  ' 
the  NRC  for  information  and  guidance 
on  March  31, 1992.  The  annotated 
outline  process  will  be  the  basis  for 
developing  a  license  application,  if  any, 
for  the  MRS  program.  The  annotated 
outline  process  will  be  iterative,  with 
revisions  to  be  developed  in 
consultation  with  the  NRC. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

ob'.ti:'"  H  r  :;?y  of  the  annotated  Outline, 
contact  Priscilla  Bunton.  RW-331,  Office 
of  Civilian  Redioactive  Waste 
Management,  U.S.  Department  of 
Energy,  1000  Independence  Avenue  SW.. 
Washington,  DC  20585,  (202)  586-8363. 

Issued  in  Washington.  DC,  on  April  2, 1992. 
John  W.  Bartlett, 

Director,  Office  of  Civilian  Radioactive 
Waste  Management.     < 
[FR  Doc.  92-80-9  Filed  4-7-92;  8:45  am) 
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Amendment  to  Solicitation  Number 
DE-PS01-91RW00231  Entitled  Assess 
the  Feasibility  of  Siting  a  Monitored 
Retrievable  Storage  (MRS)  Facility. 

agency:  U.S.  Department  of  Energy. 
action:  Amended  notice  of  availability. 

summary:  On  June  5,  1991.  the 
Depd^iment  of  Energy-  published  a  notice 
of  availability  of  a  restricted  eligibility 
solicitation  for  conduct  of  feasibility 
studies  for  the  siting  of  a  Monitored 
Retrievable  Storage  (MRS)  facility.  58 
FR  25674. 

On  August  .10,  1991,  the  Department  of 
Eneigy  published  an  am.endment  to  the 
restricted  eligibilty  solicitation.  56  FR 
43006. 

On  December  31,  1991,  The 
Department  of  Energy  published  a 
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second  amendment  to  the  restricted 
eligibility  solicitation  56  FR  67804.  A 
third  amendment  was  issued  o 
December  31,  1991. 

The  Department  of  Energy  hereby 
announces  a  fourth  amendment  to  the 
restricted  eligibility  solicitation 
extendmg  the  closing  dates  for  Phase  1 
and  Phase  2  grant  applications.  The 
solicitation  is  now  available  inviting  the 
submission  by  eligible  States.  Indian 
tribes,  and  affected  units  of  local 
government  of  applications  for  financial 
assistance.  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs,  as  implemented  by  10  CFR 
1005,  applies  to  this  program. 

Those  who  have  previously  requested 
copies  of  the  solicitation  will  be  sent 
copies  of  the  amendment  to  the 
solicitation.  Requests  for  copies  of  the 
solicitation  and  amendments  must  be  in 
writing  to  the  address  shown  below, 
DATES:  This  amendment  extends  the 
closing  date  to  June  30, 1992  for  Phase  1 
grants  and  September  30, 1992  for  Phase 
2  grants. 

FOR  FUHTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration,  Attn:  Mr, 
Nick  Graham,  PR-322,1,  lOiXi 
Independence  Ave  ,  SVV.,  Washington, 
DC  20585. 
Thomas  S.  Keefe. 

Director.  Operations  Division  "B"  Office  of 

Placement  and  Administration. 

[FR  Doc.  92-80~8  Filed  4-7-92;  8:45  am) 
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Financial  Assistance  Award 
(Cooperative  Agreement) 

agency:  DOE.  Rocky  Flats  Office, 
ACTION:  Notice  of  acceptance  of  an 
unsolicited  financial  assistance 
application  for  a  cooperative  agreement 
award, 

SUMMARY:  Based  on  a  determination 

made  m  accordance  with  10  CFR  600  14. 
the  Department  of  Energy  (DOE).  Rocky 
Flats  Office  (RFO),  gives  notice  of  its 
plan  to  enter  into  a  Cooperative 
Agreement  with  the  American  Welding 
Society  (AWS].  Miami.  Flonda.  DOE 
will  be  assisted  in  implementing  this 
Agreement  by  EG&G,  Rocky  Flats,  inc. 
The  pending  award  is  in  response  to  an 
unsolicited  application  submitted  by 
AWS  for  the  purpose  of  establishing  a 
national  Precision  joining  Center  (PIC] 
in  support  of  the  Technology 
Commercialization  Initiative  authorized 
by  DOE  Defense  Programs,  Technology 
Transfer  Division. 

The  PJC  will  be  established  m  the 
metro  Denver  area,  and  off-site 
instruction  will  also  be  provided  at 


manufacturing  plants.  This  venture  will 
teach  advanced  precision  joining 
techniques  to  welding  technicians  from 
U.S.  manufacturing  companies  a.ici  U.S. 
government  agency  facilities  and 
disseminate  DOE  Nuclear  Weapons 
Complex  joining  technology  to  public 
and  private  sectors  through  direct 
transfer  and  collaborative  development. 

DOE  will  provide  funding  of 
approximately  $2.2  million  over  a  3-year 
period.  Cost  sharing  by  AWS. 
consignment  of  equipment  from 
industries,  and  student  tuition  will 
provide  the  balance  of  resources 
required.  It  is  anticipated  that  student 
tuition  and/or  alternative  funding  will 
enable  the  Center  to  become  self 
sufficient  within  3  years 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Gross.  Contract  Specialist,  U.S. 
DOE.  Rocky  Flats  Office,  Contracts  and 
Services  Division.  P  O  Box  928,  Golden, 
CO  80402-0928,  (303)  966-7201 

Issued  at  Golden,  Colorado,  March  23, 

1992, 

A,H.  Pauole, 

Deputy  Manager.  Rocky  Flats  Office. 

Justification  for  Acceptance  of  an 
Unsolicited  Proposal 

Recipient:  American  Welding  Society. 
Financial  Assistance  Instrument: 

Cooperative  Agreement  No.  DE- 

FC34-92RFO03-4. 
Title:  Precision  Joining  Center. 
Value/Time:  Funds  totaling  $2,217,000  to 

be  awarded  over  a  3-year  period 

beginning  FY92. 
Funding  Source:  DOE  Defense  Programs 

Technology  Transfer  Division  (DP- 

4.1). 
It  is  recommended  that  the  unsolicited 
application  for  federal  financial 
assistance  which  was  submitted  by  the 
.A.mencan  Welding  Society  on  February 
7,  1992.  be  accepted  for  support  pursuant 
to  the  general  evaluation  provisions  of 
the  DOE  Financial  Assistance  Rules,  10 
CFR  600.14. 

Scope  of  Work 

The  Precision  Joining  Center  (PJC),  to 
be  established  in  the  Denver  metro  area, 
will  be  a  cooperative  effort  between 
DOE  and  the  Amencan  Welding  Society 
(AWS).  DOE  will  be  assisted  by  EG&G/ 
Rocky  Flats.  Inc.  The  program  will  train 
and  certify  welding  technicians  in 
precision  joining  techniques  and 
disseminate  DOE  .Nuclear  Weapons 
Complex  (NWC)  joining  technology. 
Trainees  will  be  U.S.  industry  and 
government  agency  personnel  who  have 
completed  vocational/technical  training 
in  the  joining  area  and /'or  have  a 
significant  amount  of  appropnate  joining 
experience.  The  PJC  is  a  separate 


component  of  the  DOE  Defense 
Programs  Technology 
Commercialization  Initiative.  The 
Technical  Task  Plan  constitutes  the 
detailed  plan  for  implementation.  $1.5 
million  has  been  budgeted  for  this 
project  in  the  current  fiscal  year. 

Overall  Merit 

The  advanced  training  offered  by  the 
PJC  will  benefit  both  the  NWC  and  U.S. 
industry  by  providing  a  conduit  for 
information  transfer  and  infusion  of  new 
ideas  to  stimulate  the  development  of 
advancements  in  joining  technologies. 
Since  the  PJC  will  be  equipped  with 
consigned  state-of-the-art  machines, 
participants  will  have  the  ability  to 
evaluate  recently  developed  joining 
equipment  prior  to  incorporation  Into 
plans  for  future  processes.  The  resultant 
trained  and  certified  body  of  personnel 
is  needed  to  remain  competitive  in  the 
global  marketplace  of  manufacturing 
technology.  An  example  of  this  need  is 
reflected  in  the  recent  European 
Economic  Community  fEEC)  plan  to 
require  companies  exporting  welded 
products  to  EEC  countries  to  have 
certified  welding  personnel  on  their 
staff. 

Objecti\  es  and  Pmbability  of 
Achievement 

The  objectives  of  the  PJC  are:  (1)  To 
teach  advanced  precision  joining 
techniques  to  joining  tedmicians  from 
U.S.  manufacturing  companies  and  U.S. 
government  agency  facilities,  (2)  to 
transfer  DOE/ NWC  joining  technology 
to  the  public  and  private  sectors,  and  (3}f 
to  enhance  cooperative  development  of 
new  precision  joining  technologies. 

The  potential  for  achieving  all 
objectives  through  support  provided  by 
the  Cooperative  Agreement  is  high.  U.S. 
industry  recognizes  the  need  for  more 
skilled  joining  technicians.  The  NWC  is 
considered  by  some  authorities  to 
possess  precision  joining  capabihties 
which  are  unequaled.  EG&G/RF  can 
provide  an  interface  with  close  relation 
to  a  production  environment  and  a  good 
understanding  of  industrial  needs.  AWS 
supplements  these  attributes  with  their 
own  well-established  relationship  with 
the  joining  industry  and  their  special 
qualifications  described  belovv 

Special  Techniques  Avsilahle  F n-m 
.'WVS 

AWS  has  the  unique  domestic 
capability  to  administer  the  PJC  because 
it  is  the  only  organization  associated 
with  welding  and  joining  technology 
that  currently  provides  recognized 
operator  certification.  In  addition,  AWS 
is  the  only  organization  with  the 


11944 


Federal  Register  /  Vol.  57.  No.  68  /  Wednesday,  Apnl  8^  V392  /  Notices 


following  combination  of  necessary 
attributes: 

AWS  is  organized  with  a  major 
emphasis  on  education.  This  provides 
the  PJC  with  the  experience  and 
infrastructure  to  present  training  courses 
at  customer  facilities /industrial  plants. 

AWS  has  non-profit.  5(n[c)(3).  status, 
ensuring  the  most  efficient  utilization  of 
federal  funds. 

AWS  provides  the  most  extensive 
commuiucation  network  in  the  welding 
and  joining  industry.  Tne  AWS  Welding 
Journal  is  received  by  approximately 
45,000  technical  personnel,  and  the 
presence  of  AWS  provides  instant 
recognition  to  the  PJC  within  the 
welding  ^^nd  ioining  industry. 

Qualification  of  Key  Personnel 

The  achievement  of  the  project 
objectives  is  based  on  the  commitment 
of  AWS.  DOE.  and  EG&G/RF.  No  key 
personnel  have  been  identified. 

n^'ie-Tninii'i'io 

Based  on  the  evaluation  of  the 
unsolicited  proposal  as  set  forth  above, 
it  is  determined  that  the  proposed 
project  for  achievement  of  the  DOE 
enhanced  technologj'  transfer  initiative 
is  meritorious  and  represents  an 
innovative  approach  which  is  not 
eligible  for  financial  assistance  under 
current  or  planned  solicitations. 

Dated:  March  13. 1992. 

Prepared  by: 
Robert  R.  Reece. 

Chief.  Weapons  Programs/Manufacturing 
Management  Branch,  Project  Officer 

Recommeod  Approval:  i 

D«ted:  February  21. 1992.  | 

Jerri  J.  Adams. 

Director  Contracts  and  Services  Diviiicn, 

Contracting  Officer 

Approved: 

Dated:  March  20. 1992. 
A.H.  Pauoie. 

Deputy  Manager.  Rocky  Flats  Office. 
'^P  Doc  92-8060  Filed  4-7-92;  8:45  am) 
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Noncompetitive  Rnancia;  Assistance 
Award  to  tne  Pacific  Gas  a^:S  E'ec-.c 
Co. 

agency:  Department  of  Energy, 
Albuquerque  Field  Office. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

summary:  The  Department  of  Energy 
(DOf^i  Albuquerque  Field  Office  (AL)  in 
accordance  with  10  CFR  600.7(bJ(2). 
gives  notice  of  its  plans  for  award  of  a 
cooperative  agreement  to  the  Pacific 
Gas  and  Electric  Company  (PG&EJ, 


Research  and  Development  Department. 
San  Ramon,  California,  on  a 
noncompetitive  basis.  This  agreement 
supports  Phase  2  of  the  Photovoltaics  for 
Utility  Scale  Applications  (PVUSA) 
Project  the  objective  of  which  is  to 
bridge  the  gap  between  current 
photovoltaics  (PV)  research  and 
development  activities  and  the 
readiness  of  systems  for  broad  utility 
application  and  to  focus  on  the  transfer 
of  PV  technology  to  U.S.  utilities  for 
commercial  aoolication. 
S:o.i-'fi..- '■'€N"''c'f>'   ■-.  '„)«! M ATiOH:  The  DOE 
has  dutcininea  mat  restriction  to  the 
PG&E  is  appropriate  based  on  the 
following  information: 

•  The  PVUSA  Project  supplements 
the  work  originally  funded  by  the  DOE 
as  a  result  of  an  unsolicited  application 
submitted  by  the  PG&E  in  1987.  The 
PG&E  has  since  coordinated  the 
implementation  of  the  project, 
contributing  its  own  funds  as  well  as 
soliciting  additional  resources  from 
other  utility  companies  and  interested 
parties  for  the  initial  research  activities 
on  utility  scale  PV  applications.  The 
PG&E  has  expended  over  $13  million  for 
site  preparation  at  its  leased  site  at 
Davis.  California  and  for  installing 
photovoltaic  systems  currently  used  in 
the  project. 

•  The  PG&E  and  other  utilities 
companies  and  interested  third  parties 
are  cost  sharing  approximately  50 
percent  of  the  cost  of  the  research 
project. 

•  Solicitation  of  a  new  participant 
would  result  in  significant  delays  and 
increased  costs  as  the  new  participant 
would  require  the  acquisition  of  a  site 
on  which  the  project  could  be  installed, 
site  preparation,  technology  transfer, 
hardware  testing,  and  the  recruitment  of 
other  interested  parties  to  contribute 
resources  toward  this  project.  Utilities 
companies  currently  participating  in  the 
research  may  also  withdraw  from  the 
project  because  of  lack  of  confidence  in 
a  new  participant  or  doubt  about  the 
project's  timely  completion. 

Tlie  total  estimated  project  cost  for 
this  five-year  cooperative  agreement  is 
$23,280,000,  of  which  the  anticipated 
project  cost  to  the  Government  is 
$11,640,000.  The  distribution  and 
availability  of  funds  is  subject  to  budget 
limitations,  adequate  competition  and 
satisfactory  proposals  from  potential 
subcontractors,  and  results  of  research 
under  the  cooperative  agreement,  and 
may  deviate  from  the  above  projection. 
FOR  FURTHER  INFORMATKMt  CONTACT: 
Susan  L  Connor.  Contracting  Officer. 
U.S.  Department  of  Energy  Albuquerque 
Field  Office,  Contracts  and  Procurement 
Division.  P.O.  Box  5400.  Albuquerque. 


N.V1  87185-5400  Telephone:  (505)  845- 
4345  or  FTS  845-4345. 

Issued  in  Alhuquertjue.  MM.  March  18, 
1992 

Richarti  \.  .Marquez, 
Assistant  Manager  for  Management  and 
Administration. 
(FR  Doc.  92-8(r6  Filed  4-7-92;  8:45  amj 
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Federal  Energy  Regulatory 
Co.Tnmlssion 

'Project  No8  25 '9-003,  el  ail 

Hyd'-oelectric  Applications.  Centra! 
Maine  Power  Co. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  New  Major 
License. 

b.  Projects  Nns.:  2519-003. 

c.  Date  Filed:  November  13, 1991. 

d.  Applicant:  Central  Maine  Power 
Company. 

e.  Name  of  Project  North  Gorham 
Project. 

f.  Location:  On  the  Presumpscot  River 
in  Cumberland  County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  Gerald  C. 
Poulin,  Centra!  Maine  Power  Company. 
Edison  Drive,  Augusta,  ME  04336,  (207) 
623-3521. 

i.  FERC  Contact:  Robert  Bell  (dt)  (202) 
219-2806. 

j.  Comment  Date:  May  7. 1992. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  standard  paragraph  El. 

1.  Description  of  Project:  The  project 
as  hcensed  consists  of  the  following; 
The  existing  project  consist  of: 

(1)  A  stone  masonry  and  concrete 
dam  about  l.tXW  feet  long,  having  from 
west  to  east,  (a)  a  non-overfiow 
masonry  wall  .section  about  600.5  feet 
long;  [h]  an  intake  section  about  51.5 
feet  long  and  28  feet  high  with  four  gates 
9.5  feet  wide  by  9.5  feet  high,  protected 
by  trashracks;  (c)  a  sluice  gate  section 
about  47  feet  long  with  four  submerged 
gates  4  feet  wide  by  5  feet  high;  (d)  a 
spillway  section  about  256.5  feet  long; 
(e)  a  sluice  section  about  15.5  feet  long; 
and  (f)  a  cutoff  wall  section  about  38 
feet  long; 

(2)  An  impoundment  wrh  gross 
storage  capacity  of  about  1.300  acre-feet 
at  elevation  221.8  feet  msi: 

(3)  Four  8  feet  diameter  steel 
penstocks  extendmg  approximately  50 
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to  70  feet  downstream  to  two  surge 
chambers; 

(4)  Two  surge  chambers; 

(5)  A  brick  powerhouse  about  58  feet 
wide  and  71  feet  long  with  two 
generating  units  each  1,125-kW  of 
capacity; 

(6)  A  tailrace; 

(7)  A  transformer  house; 

(8)  A  switch  house:  and 

(9)  Appurtenant  facilities. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
El. 

0.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capito!  Street,  N'E  .  room  3104, 
Washington.  DC,  20426.  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Central  Maine  Power  Company  34 
Anthony  Avenue.  Augusta.  MP^  !)4330 
(207)  623-3521, 

2a.  Type  of  Application.  Amendment 
of  License. 

b.  Project  No:  2809-008 

c.  Dote  Filed:  fanuciry  6.  1992. 

d.  Applicant:  Consolidaied  Hydro 
Maine.  Inc. 

e.  Name  of  Project:  American  Tissue, 
f  Location:  On  the  Cobbosseecontee 

Stream,  within  the  Town  of  Gardiner, 
Kennebec  County.  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16U.S.C.  791(a)-825(r) 

h.  Applicant  Conlact:  Wayne  E. 
Nelson.  Director,  Environmental  Affairs, 
Consolidated  Hydro  Maine.  Inc..  R.R. 
-2,  Box  690H.  Industrial  Avenue. 
Sanford,  ME  04073.  (207)  490-1980. 

i.  FERC  Cortac::  Paul  Shannon,  (202) 
219-2866. 

j.  Comment  Date:  May  4.  1992. 

k.  Description  of  Amendment: 
Consolidated  Hydro  Maine.  Inc. 
proposes  to  amend  the  project 
description  and  exhibits  K  and  L  of  their 
license  to  show  the  inclusion  of  one- 
foot-high  flashboards  on  the  spillway 
crest  of  the  dam.  The  flashboards  were 
installed  in  1987  to  obtain  the  24  feet  of 
head  at  the  dam  authonzed  m  the  Order 
Issuing  License,  7  FTRC  ^  61.146,  issued 
May  9,  1979. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C. 
and  02. 

3a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  8396-015. 

c.  Date  Filed:  November  29.  1991 


d.  Applicant.  Great  Bear  Hvdropower. 
Inc. 

e.  Name  of  Prniect.  Columbia  Project. 
f  Location:  On  the  Paulins  Kill  in 

Knowlton  Township,  Warren  County, 
New  Jersey 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U,S,C.  791(a)-825(r). 

h.  Applicant  Contact-  Terence 
McDonnell,  Great  Bear  Hydropower, 
inc,  43  Angeius  Drive,  Greenwich,  CT 
06831,  (203)^531-8704 

i.  FERC  Contact:  Pain  Shannon,  (202) 
219-2866. 

j.  Comment  Date.  May  4,  1992. 

k.  Description  of  Am.endniprt:  Great 
Bear  Hydropower,  Inc.  proposes  to 
delete  the  two-foot-high  flashboards 
from  the  project  description  of  the  Order 
Issuing  License,  34  FERC  \  62.  136, 
issued  lanuary  15,  1986,  The  Ucensee 
decided  it  would  not  be  economically 
beneficial  to  install  the  flashboards  to 
the  crest  of  the  Columbia  Dam  at  this 
time. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

4a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  9310-011. 

c.  Date  Filed:  December  20, 1991. 

d.  Applicant  City  of  Mt.  Pleasant, 
Utah. 

e.  Name  of  Project  Pleasant  Creek 
Canyon  Project. 

f.  Location:  On  Pleasant  Creek  and  its 
tributaries  in  Sanpete  County,  Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  18  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact  Alden  Robinson, 
PH.,  Sunrise  Engineering,  Inc.,  71  West 
Center  Street  Filbnore,  UT  84631,  (801) 
743-6151. 

i.  FERC  Contact  Paul  Shannon,  (202) 
219-2866. 

j.  Comment  Date:  May  4, 1992. 

k.  Description  of  Amendment  The 
licensee  proposes  to  construct  the 
Pressure  Reducing  Station  Power  Plant 
as  8  base  load,  run-of-nver  plant.  The 
plant  will  have  an  installed  generating 
capacity  of  225-kW  and  a  hydraulic 
capacity  of  18  cfs.  The  plant  was 
originally  licensed  to  be  a  6{X>-kW, 
peaking  plant  with  a  hydraulic  capacity 
of  21  cfs  The  original  plant  would  not 
h<j\e  been  used  dunng  the  irrigation 
season. 

The  proposed  plant  will  operate  year- 
round  During  the  winter  months  it  will 
utilize  the  available  creek  Oow 
However,  dunng  the  imgation  setison. 
the  unit  will  be  on-line  in  the  irrigation 
system  instead  of  the  existing  Pressure 
Reducing  Station.  The  licensee  elates 
that  the  unit  is  specially  designed  to 
pass  fiOws  to  irrigation  users  at  ciirrent 


pressure  levels,  so  as  not  to  interfere 
with  irrigation  rights. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

5a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  11254-000. 

c.  Date  filed:  February  18. 1992. 

d.  Applicant  Lewis  Basin  Limited 
Partnership. 

e.  Name  of  Project  Siouxon  Creek 
Hydroelectric  Project. 

f.  Location:  On  Siouxon  Creek  and 
North  Siouxon  Creek  near  the  town  of 
Chelatchie  in  Clark  County, 
Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact  Mr.  Michael  S. 
Wright,  Permit/Engineering,  Inc.,  1300— 
114th  Ave.,  SE.,  suite  220,  Bellevue, 
Washington  98004,  (206)  451-7471. 

i.  FERC  Contact  Mr.  Michael 
Strzelecki.  (202)  219-2827. 

j.  Comment  Date:  May  7, 1992. 

k.  Description  of  Project  The 
proposed  project  would  consist  of: 

(1)  An  intake  structure  and  60-foot- 
high  diversion  structure  on  Siouxon 
Creek; 

(2)  A  10-foot-diameter,  9,300-foot-long 
timnel  connecting  this  diversion 
structure  with  a  powerhouse; 

(3)  An  intake  structure  and  8Q-foot- 
high  diversion  structure  on  North 
Siouxon  Creek; 

(4)  A  5-foot-diameter,  3,000-foot-long 
penstock  connecting  this  diversion 
structure  with  the  tunnel; 

(5)  A  powerhouse  with  a  total 
installed  generating  capacity  of 
9,000kW; 

(6)  A  3.5-mile-long  transmission  line 
interconnecting  with  an  existing 
transmission  line  near  Yale  Dam; 

(7)  5,000  feet  of  access  road;  and 

(8)  Appurtenant  facilities. 

No  new  roads  will  be  needed  to 
conduct  the  studies.  The  approximate 
cost  of  the  studies  would  be  $350,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B.  C,  and  D2. 

6a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  Nos.:  11255-000  through 
11258-000. 

c.  Date  filed:  February  18, 1992. 

d.  Applicant  Lewis  Basin  Limited 
Partnership. 

e.  Name  of  Projects:  Curly  Creek 
F  roject  No.  11255-000,  Rush  Creek 
Project  No.  11256-000,  Big  Creek  Project 
No.  11257-000,  Tillicum  Creek  Project 
No.  11256-000. 

f.  Location:  All  four  projects  are 
located  within  Gifford  Pinchot  National 


^w 
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Forest  in  Skamania  County, 
Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Michael  S. 
Wright.  Permit/Engineering,  Inc.,  1300 — 
;  14th  Ave.,  SE.  suite  220.  Bellevue. 
Washington  98004.  (206)  451-7371. 

i.  FERC  Contact-  Mr.  Michael 
Strzelecki.  (202)  219-2827. 

j.  Comment  Date:  May  6, 1992. 

k.  Description  of  Project  The 
proposed  Curly  Creek  project  would 
consist  of:  (1)  An  intake  structure  and 
80- foot-high  diversion  structure  on  Curly 
Creek:  (2]  a  4-foot-dianieter.  18,000-foot- 
k  rg  penstock:  (3)  a  powerhouse  with  a 
total  installed  generating  capacity  of 
S.S'X)  kW;  (4)  a  15-mile-long  transmission 
line  interconnecting  with  an  existing 
transmission  line  near  Swift  Dam;  (5)  a 
2.500-foot-long  access  road;  and  (6) 
app'ortenant  facilities.  The  project  would 
be  located  in  sections  2  and  3  of  T6N, 
RrE.  and  sections  29,  32.  33,  34.  and  35  of 
T7N.  R7E. 

The  proposed  Rush  Creek  project 
would  consist  of:  (1)  An  intake  structure 
and  13-foot-hi8h  diversion  structure  on 
Rush  Creek:  (2)  a  lOO-foot-diameter, 
10,000-foot-long  tunnel;  (3)  a 
powerhouse  with  a  total  installed 
generating  capacity  of  19.500  kW;  (4)  a 
20- mile-long  transmission  line 
interconnecting  with  an  existing 
transmission  line  near  Swift  Dam;  (5)  a 
2.100-foot-long  access  road;  and  (6) 
appurtenant  facilities.  The  project  would 
be  located  in  sections  22.  26.  27.  and  36 
of  T7N,  R7E. 

The  proposed  Big  Creek  project  would 
consist  of:  (1)  An  intake  structure  and 
13-foot-high  diversion  structure  on  Big 
Creek;  (2)  a  45-inch-diameter.  11.000- 
foot-long  penstock:  (3)  a  powerhouse 
with  a  total  installed  generating 
capacity  of  9,300  kW;  (4)  a  23-mile-long 
transmission  line  interconnecting  with 
an  existing  transmission  hne  near  Swift 
Dam;  (5)  1 1  500  feet  of  access  road;  and 
(6)  appurtenant  facilities.  The  project 
would  be  located  In  sections  13. 14,  and 
23  of  T7N.  R7E. 

The  proposed  Tillicum  Creek  project 
would  consist  of:  (1)  An  intake  structure 
and  13-foot-high  diversion  structure  on 
Tillicum  Creek;  (2)  a  40-inch-diameter. 
11.000-foot-long  penstock:  (3)  a 
powerhouse  with  a  total  installed 
generating  capacity  of  4.500  kW:  (4)  a 
27-mile-!on8  transmission  line 

interconnecting  with  an  existing 

transmission  line  near  Swift  Dam:  (5)  a 

1.200-foot-long  ac-oos  road;  and  (6) 

app'iTtenant  facilities.  The  project  would 

be  located  in  sections  16. 17,  21.  and  22 

of  1 8N.  R8E. 


No  new  access  roads  will  be  needed 
to  conduct  the  studies.  The  approximate 
cost  of  each  study  would  be  $350,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  AlO.  B.  C,  and  D2. 

7a.  Type  of  Application:  PnUminary 
Permit. 

b.  Project  Nos.:  11259-000. 

c.  Date  filed:  February  18. 1992. 

d.  Applicant  L  B.  Industries.  Inc. 

e.  Name  of  Project  Deep  Creek 
Hydropower  Project. 

f.  Location:  On  Deep  Creek  near  the 
town  of  Buhl  in  Twin  Falls  County, 
Idaho.  Sections  9, 10. 18. 17,  and  20  in 
T9S,  R14E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a>-825{r). 

h.  Applicant  Contact  Carl  L  Myers. 
P.E..  Myers  Engineering  Company,  P.A.. 
750  Warm  Springs  Avenue.  Boise.  Idaho 
83712.  (208)  338-1425. 

i.  FERC  Contact  Mr.  Michael 
Strzelecki.  (202)  219-2827. 

j.  Comment  Date:  May  6, 1992. 

k.  Description  of  Prefect  The 
proposed  project  would  consist  of: 

(1)  A  6-foot-high  diversion  structure 
on  Deep  Creek; 

(2)  A  4,000-foot-long  canal; 

(3)  A  14.080-foot-long  penstock; 

(4)  A  powerhouse  with  a  total 
installed  capacity  of  2.000  kW; 

(5)  A  1,700-foot-loivg  transmission  line 
interconnecting  with  an  existing  Idaho 
Power  Company  transmission  line; 

(6)  A  tailrace  returning  water  to  Deep 
Creek;  and 

(7)  Appurtenant  facilities. 

No  new  roads  will  be  needed  to 
conduct  the  studies.  The  approximate 
cost  of  the  studies  would  be  $120,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7. 
A9.  AlO.  B,  C.  and  D2. 

Standard  Paragraphs 

A5.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 


must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  arplica'.lon.  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  tim.ely 
notice  of  intent  to  Tile  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 

application.  A  competing  license   

application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  e.xact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  including 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  apphcation  may  be       ' 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s)  named  in  this  public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary-  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments  a  protest,  or  a  motion  to 
interevene  m  accord.^nce  with  the 
requirements  of  the  Rule.s  of  Practice 
and  Procedure.  16  CFR  385.210.  .211.  .214 
In  determining  the  appropriate  action  to 
take,  the  Com.mission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
invervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding,  .^ny  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Pro'esLs  or  Motions  to  Intervene — 
Anyone  ma\  submit  a  proiest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210.  385.211, 
and  385.214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding  A.ny  protests  or 
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motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
cnp:tal  letters  the  title    COMMENTS'  , 
■NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
■'COMPETING  APPLICA-nON". 
■'PROTF^T^,  'MQTION"  TO 
iNTERVFAT",  as  applicable,  and  the 
Project  Number  of  the  par^icjlar 
application  to  which  the  fihng  refers. 
Any  of  the  abovi^-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  bv 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE  .  Washingtoa  DC  20426  An 
additional  copy  must  be  sen!  to  Director, 
Division  of  Project  Review,  Federal 
Plne."^'  Regudatory  Commission,  Room 
1027,  at  the  above-mentioned  address.  A 
cop>  of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  rr^ust 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agenices  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant  s 
representatives. 

El.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time,  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and  conditions 
or  prescriptions. 

VVlien  the  application  is  ready  for 
environmental  analysis,  the  Commission 
Will  issue  a  pubUc  notice  requesting 
comments,  recommendations,  terms  and 
conditions,  or  prescriptions 

Ail  filings  must  (1)  bear  in  all  cipital 
letters  the  title  "PROTEST"  cr 
"MOTION  TO  INTER VE.VE"  (2)  set 
forth  m  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  whuii  the  filing  responds; 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
protesting  or  intervening:  and  (4) 
otherwise  comply  with  the  requirtments 
of  18  CFR  385.2001  through  385.2005 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 


regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  'Washington, 
DC  20426.  An  additional  copy  must  be 
seiit  to  Director,  Division  rf  Project 
Review,  Office  of  Hydn.ipcwer 
Licensing.  Federal  Energy  Regulatory 
Commission,  room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  m'ervene  must  be  serv  ed  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

DH-ed  Apr.l  :   i  W2,  W  sshington.  DC. 
Lois  O.  CashelL, 
Secretary. 

[FR  Doc.  92-«<XiO  FUed  4-7-92;  8:45  am] 
BiLUNO  CODE  »717-0t-H 


IDodset  No.  RP92-45-000) 

ANR  PIpetlne  Co.;  Infonnal  Settlement 
Conference 

April  1. 1992. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  April  10, 1992.  after 
the  Prehearing  Conference  which 
commences  at  10  a.m..  at  the  offices  of 
the  Federal  Fjiergy  Regulatory 
Commission.  810  Fu-sl  Street.  NE., 
Washington.  DC  for  the  purpose  of 
explonng  the  possible  settlement  of  the 
above-referenced  docket. 

.'Vny  party,  as  defined  by  18  CFR 
3ti5  102(c).  or  any  participant,  as  defined 
by  IB  CFR  385.1021b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  inter\enor  status  pursuant  to  the 
Commissions  regulations  (18  CFR 
385.214), 

For  additional  information,  please 
contdct  Irene  E.  Szopo  at  (202)  208-1602. 
or  Michael  D.  Cotleur  at  (202)  20&-10~6 
Luiwood  A.  ^A  atson.  jr.. 
AcLra  Sf^crvtar\- 

[FR  Doc.  92-7998.  Filed  4-7-9.-!:  8  4.';  Rm] 
BILUNO  CODE  6717-01-M 


[  Docket  No  rQ92-y-2S-OOQ  I 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Change*  iin  FERC  Gat  Tariff 

April  1. 1992. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
March  30. 1992.  tendered  for  filing  the 
f;)llowing  revised  tariff  sheets  listed  to 
;ts  FERC  Gas  Tariff.  Original  Volume 
No.  1; 

NinetiPt.h  Kf\i»ed  Sheet  No   ^-A 
Fourth  ReviseO  Sheei  No  3-,\  t 
Sixty-Seventh  Revised  Sheet  No  3-B 
Fourteer.'h  Revised  Sheet  .No  J-B  1 


n. 


The  propohcij  < 
tariff  dbeets  i.s  Apr 

Panhardle  state?. 
sheets  cobtar 
PGA  rates  to 


■ctive  date  of  these 
1    1^2. 

thai  these  tariff 
sions  to  Panhandle's 
changes  in  the 
billing  detenr^r  Lin'i  in  effect  on  the 
effective  date  of  the  instant  filing 
Panhandle's  D  1  demand  rate  increases 
$2.15  from  the  .-atis  n  'icted  in  the 
motion  filing  in  Docket  No.  RP91-229- 
000  to  be  effective  April  1, 1992. 

Panhandle  further  states  that  the 
above-referenced  tariff  sheets  are  being 
filed  in  accordance  with  i  154.306 
(Quarterly  PGA  Filing)  of  the 
Commission's  Regulations  and  pursuant 
to  §  IH  4    i^irchased  Gas  Demand  Rate 
Adjustments  by  Pipeline  Suppliers)  of 
Panhandle's  FERC  Gas  Tariff.  Original 
Volume  No.  1  to  reflect  the  changes  in 
Pandhandle's  jurisdictional  sales  rates 
effective  April  1. 1992. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all 
jurisdictional  sales  customers  and 
^applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  (i  385.Z11 
and  385,214  rf  'ht  (  ("-^r-nssion's  Rules 
and  Regulations  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  8, 1992.  Protests  %vill  be  considered 
by  the  Commission  In  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  p'-^'r^tants  parties  to 
the  proceedic.jj  An\  '.n' son  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubhc  inspection  in  the  Public 
Reference  Room. 
l.inwcK»d  A.  Watson,  [r.. 
AcUng  St*(.rfili:r\ 
[FR  Doc  «.  ~':W"  Filed  4-7-92.  6:45  am] 


[Docket  Na  Tll95-»-?»-000' 

Transcontinental  Gas  Pipe  Lir.«  Corp, 
Proposed  Char>ge8  in  FERC  Gas  Tantt 

April  1, 1992. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  Transco) 
tendered  for  fi!in><  .r  Mnrch  30, 1992 
certain  revised  sar  '!  s'tfts  to  Third 
Revised  Volcme  N     :  ui  its  FERC  Gas 
Tariff  Inciudei  ir  Hppendix  A  attached 
to  the  filing. 

Transco  states  that  the  purpose  of  the 
filing  is  to  track  rate  changes 
attributable  to  (l)  storage  services 
purchased  from  Consolidated  Natiu-al 
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Gas   CNG)  under  its  Rate  Schedule  GSS 
'he  costs  of  which  are  included  in  the 
rates  and  charges  payable  under 
Transco's  Rate  Schedule  LSS  and  (2) 
■ransportation  services  purchased  from 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  under  its  Rate  Schedule  FT 
the  costs  of  which  are  included  in  the 
-ates  and  charges  payable  under 
Transcos  Rate  Schedule  FT-NT.  The 
tracking  filing  is  being  made  pursuant  to 
section  4  of  Transco's  Rate  Schedule 
LSS  and  section  4  of  Transco's  Rate 
Schedule  FT-NT, 

Included  in  Appendices  B  and  C 
attached  to  the  filing  are  explanations 
and  detailed  computations  regarding  the 
proposed  tracking  changes  under  Rate 
Schedules  LSS  and  FT-NT. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protests  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.  Washington, 
DC  20428.  in  accordance  with  §$  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
.April  8. 1992.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
Lhe  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  PubUc 
Reference  Room. 
Lin  wood  \.  Watson,  Jr.,  ' 

Acting  Secretary. 

fFR  Doc.  92-7999  Filed  4-7-92;  8:45  am] 
Bujjtn  cooe  cm-ot-n 


Office  of  Hea'ings  and  Appeals 

Proposed  Refund  Procedures 

agency:  Office  of  Hearings  and 
.•\prea!s.  Department  of  Energy. 
action:  .Notice  of  proposed 
implementation  of  special  refund 

procedures. 

SUMMAflY:  The  Office  of  Hearings  and 
.•^.ppea's  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  the  disbursement  of 
$829,057.49.  plus  accrued  interest, 
obtained  by  the  DOE  under  the  terms  of 
two  consent  orders  entered  into  with 
Richome  Oil  and  Gas  Company, 
Herrmann  Energy,  Jerome  B.  Herrmarm. 
Richard  P  Herrmann,  Kevin  Herrmann, 
and  Stanley  Herrmann  (Case  No.  LEF- 


0041)  and  Ball  Marketing,  Inc.,  Charles 
Goss.  Baker  R.  Littlefield  and  Robert  L 
McAdams  (Case  No.  LEF-0043).  The 
OHA  has  tentatively  determined  that 
the  funds  will  be  distributed  in 
accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges,  51 
FR  27899  (August  4, 1986). 
dates:  Comments  must  be  filed  in 
duplicate  on  or  before  May  8, 1992  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585.  All 
comments  should  display  a  reference  to 
case  numbers  LEF-0041  and  LEF-0043. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  L  Wieker,  Deputy  Director, 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  1000 
Independence  Ave.,  S.W..  Washington. 
DC  20585.  (202)  586-2390. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE).  10  CFR 
205.282(b).  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  tentatively 
formulated  to  distribute  $829,057.49  that 
has  been  remitted  by  Richome  Oil  and 
Gas  Company,  Herrmann  Energy, 
Jerome  B.  Herrmann.  Richard  P. 
Herrmann.  Kevin  Herrmann,  and 
Stanley  Herrmann  and  Ball  Marketing. 
Inc..  Charles  Goss.  Baker  R.  Littlefield 
and  Robert  L  McAdams  to  the  DOE. 
The  DOE  is  currently  holding  the  funds 
in  an  interest  bearing  account  pending 
distribution. 

The  DOE  has  tentatively  determined 
to  distribute  these  funds  in  accordance 
with  the  DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges.  51  FR  27899  (August  4, 
1986).  Under  the  Modified  PoHcy,  crude 
oil  overcharge  monies  are  divided 
among  the  states,  federal  government, 
and  injured  purchasers  of  refined 
products.  Under  the  plan  we  are 
proposing,  refunds  to  the  states  would 
be  in  proportion  to  each  state's 
consumption  of  petroleum  products 
during  the  period  of  price  controls. 
Refimds  to  eligible  purchasers  would  be 
based  on  the  number  of  gallons  of 
petroleum  products  that  they  purchased 
and  the  extent  to  which  they  can 
demonstrate  injury. 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 


proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Corr.ments  should  be  submitted  within 
30  days  of  the  publication  in  the  Federal 
Register,  and  should  be  sent  to  the 
address  set  forth  at  the  beginning  of  this 
notice.  All  comments  received  will  be 
available  for  public  inspection  between 
the  hours  of  1  p.m.  through  5  p.m., 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Reference  Room 
of  the  Office  of  Mearing.9  and  Appeals. 
Icoated  in  room  1E^234',  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585. 

Dated:  Apnl  1,  1992. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 

Department  of  Energy 

Proposed  Decision  and  Order  of  the 
Department  of  Energy;  Implementation 
of  Special  Refund  Procedures 

Apnl  1,  1992. 

Names  of  Firms:  Richome  Oil  and  Gas 
Company,  Herrmann  Energy, 
Jerome  B.  Herrmann,  Richard  P. 
Herrmann,  Kevin  Herrmann,  and 
Stanley  Herrmann  Ball  Marketing, 
Inc.,  Charles  Goss.  Bnker  R. 
Littlefield  and  Robert  L.  McAdams. 
Date  of  filings:  February  20.  1992. 
Case  Numbers:  LF.F-0041.  LEF-0043. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OfiA)  formulate 
and  implement  special  refund 
procedures.  10  CFR  205.281.  These 
procedures  are  used  to  refund  monies  to 
those  injured  by  actual  or  alleged 
violations  of  the  DOE  price  regulations. 

In  this  Decision  and  Order,  we 
consider  two  Petitions  for 
Implementation  of  Special  Refund 
Procedures  filed  by  the  ERA  on 
February  20,  1992  for  crude  oil 
overcharge  funds.  The  funds  at  issue  in 
these  Petitions  were  obtained  from 
Richome  Oil  and  Gas  Com.pany, 
Fiprrmann  Fjiergy,  Jerome  B  Herrmann. 
Richard  P.  Herrma.nn.  Keven  Herrmann. 
and  Stanley  Herrmann  (Richome)  (Case 
.No.  LEF-0041]  and  Ball  Marketing.  Lnc. 
Charles  Goss,  Baker  R.  Littlefield,  and 
Robert  L  McAdams  (Balll  (Case  No. 
L£P'-0043j.  This  Office  issued  a 
Remedial  Order  against  Richome  for 
violations  of  the  crude  oil  price 
regulations  during  the  penod  from 
November  27,  1973  through  December 
31,  1974.  Richome  Oil  and  Gas  Co. 
(a.k.a.  Herrmann  Energy),  21  DOE 
^  83,003  [1991).  On  September  3,  1991, 
Richome  entered  into  a  Consent  Order 
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with  the  DOE  in  which  it  agreed  to  pay 
S30,343  in  order  to  resolve  the  DOE's 
claim  without  the  expense  and 
inconvenience  of  further  administrative 
or  judicial  proceedings  Richome  paid 
the  S30,343  to  the  DOE  on  October  8, 
1991.  On  November  24,  1984,  the  DOE 
issued  a  Proposed  Remf^dial  Order 
(PRO)  which  alleged  that  Ball 
Marketing,  Inc.  committed  violations  of 
the  price  regulations  covering  the  sale  of 
crude  oil  during  period  January  1. 1974 
through  March  31,  1976.  Ball  Marketing. 
Inc.  filed  a  Statement  of  Objections  to 
the  PRO  with  the  0}iA  on  May  1, 1985. 
Bali  Marketing  Inc,  also  filed  a  Motion 
to  Join  Charles  Goss.  Baker  R.  Littlefield, 
and  Robert  McAdams  as  parties  to  the 
proceeding.  On  ,^p^!  7.  1987,  the  OHA 
issued  a  Decision  and  Order  which 
granted  Ball  Mdrketing,  Inc.'s  Motion  to 
Join.  Ball  Marketing.  Inc.,  15  DOE 
\  83.031  (1987).  in  October  1987.  the  DOF 
and  Ball  entered  into  a  Consent  Order 
which  satisfied  the  DOE's  claim  against 
Ball.  The  Consent  Order  became 
effective  on  December  1. 1987.  The  DOE 
collected  a  total  of  $798,714.49  from  Ball 
in  settlement  of  this  matter. 

In  sum.,  Rjchoine  and  Bail  remitted  a 
total  of  $829,057.49  to  the  DOE.  This 
Proposed  Decision  and  Order  sets  forth 
the  OHA's  tentative  plan  to  distribute 
those  funds.  Comments  are  solicited. 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  refunds 
are  set  forth  in  10  CFP  part  205,  subpart 
V.  The  Subpart  V  process  may  be  used 
in  situations  where  the  DOE  cannot 
readily  identify  the  persons  who  may 
have  been  injured  as  a  result  of  actual 
or  alleged  violations  of  the  regxilations 
or  ascertain  the  a.mount  of  the  refund 
each  person  should  receive.  For  a  more 
detailed  discussion  of  subpart  V  and  the 
authonty  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Office  of  Enforcement.  9  DOE  f  82,508 
fl981).  and  Office  of  Enforcement,  8 
DOE  \  82.597'(19B1).  We  have 
considered  the  ERA's  request  to 
implement  subpart  V  procedures  with 
respect  to  the  monies  received  for 
Richome  and  Ball  and  have  determined 
th.^t  such  procedurr'.s  are  appropriate. 

I.  Background 

On  July  28, 1986,  the  DOE  issued  a 
Modified  Statement  of  Restitutionary 
Policy  Concemmg  Crude  Oil 
Overcharges.  51  FR  278':«  (August  4, 
1986)  (the  MSRPj.  The  MSRP,  issued  as 
a  result  of  a  court-approved  Set'lement 
Agreement  in  In  re:  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation.  M.D.L.  No.  378  (D.  Kan.  1986) 
(the  Stripper  Well  Agreement),  provides 
that  crude  od  overchiarge  funds  wdi  be 


divided  among  the  states,  the  federal 
government,  and  in)ured  purchasers  of 
refined  petroleum  products.  Under  the 
MSRP,  up  to  twenty  percent  of  these 
crude  oil  overcharge  funds  will  be 
resened  to  satisfy  valid  claims  by 
injured  purchasers  of  petroleum 
products.  Eighty  percent  of  the  funds, 
and  any  monies  remaining  after  all  valid 
claims  are  paid,  are  to  be  disbursed 
equally  to  the  states  and  federal 
government  for  indirect  restitution. 

Shortly  after  the  issuance  of  the 
MSRP,  the  OHA  issued  an  Order  that 
announced  its  intention  to  apply  the 
Modified  Policy  in  all  subpart  V 
proceedings  involving  alleged  crude  oil 
violations  Order  Implementing  the 
MSRP.  51  FR  29889  (August  20, 1986).  In 
that  Order,  the  OHA  sohcited  comments 
concerning  the  appropriate  procedures 
to  follow  in  processing  refund 
applications  in  crude  oil  refund 
proceedings.  On  April  6, 1987,  the  OHA 
issued  a  Notice  analyzing  the  numerous 
comments  and  setting  forth  generalized 
procedures  to  assist  claimants  that  fde 
refund  applications  for  crude  oil  monies 
under  the  subpart  V  regulations.  52  FR 
11737  (April  10, 1987)  (the  April  Notice). 

The  OHA  has  applied  these 
procedures  in  numerous  cases  since  the 
April  Notice,  i.e..  New  York  Petroleum. 
Inc..  18  DOF  f  8.S  4  <'.  (1988)  [NYP):  Shell 
Oil  Co.,  17  DOF  \  8... 204  (1988)  [Shell); 
Ernest  A.  AUerkamp.  17  DOE  \  85.079 
(1988)  [AUerkamp),  and  the  procedures 
have  been  approved  by  the  United 
States  District  Court  for  the  District  of 
Kansas  as  well  as  the  Temporary 
Emergency  Court  of  Appeals  (TECA).  In 
the  case  In  re.  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation,  vanons  states  filed  a  Motion 
with  the  Kansas  District  Court,  claiming 
that  the  OHA  violated  the  Stripper  Well 
Agreement  by  employir\g  presumptions 
of  Lnjury  for  end-users  and  by 
improperly  calculating  the  refund 
amount  to  be  used  in  those  proceedings. 
In  re:  The  Department  of  Energy 
Stripper  Weil  Exemption  Litigation.  671 
F.  Supp.  1318  (D.  Kan.  1987).  affd.  857  F. 
2d  1481  (Temp.  Emer.  Ct.  App.  1988).  On 
August  17,  1987,  Judge  Theis  issued  an 
Opinion  and  Order  denying  the  states' 
Motion  in  it  entirety  The  court 
concluded  tl;at  the  Stripper  Well 
Agreement  "does  not  bar  [the]  OHA 
from  perrrJtting  claimants  to  employ 
reasonable  presumtpions  in 
affirmatively  de.Tionstrating  injury 
entitling  them  to  a  refund."  Id.  at  1323. 
The  court  also  ruled  that,  as  specified  in 
the  .-Xpril  Notice,  the  OHA  could 
calculate  refunds  based  on  a  portion  of 
the  M  D  L.  .^-a  overcharges  /./  at  1323- 
24. 


II.  The  Proposed  Refund  Prorrd'i'^s 

A.  Refund  Claims 

We  now  propose  to  apply  the 
procedures  discussed  In  the  April  notice 
to  the  crude  oil  subpart  V  proceeding 
that  is  the  subject  of  the  present 
determina'Hin  A.«  nited  above,  an 
alleged  crjoe  ol  viuiation  amount  of 
$829,057.49,  plus  Interest  is  covered  by 
this  proposed  Decision.  We  have 
decided  to  reserve  the  full  twenty 
percent  of  the  alleged  crude  oil  violation 
amount,  or  $165311.49.  plus  interest  for 
direct  refunds  to  claimants,  in  order  to 
insure  that  sufficient  funds  will  be 
available  for  refunds  to  injured  parties. 

The  process  which  the  OHA  will  use 
to  evaluate  claims  based  on  alleged 
crude  oil  violations  will  be  modeled 
after  the  process  the  OHA  has  used  in 
subpart  V  proceedings  to  evaluate 
claims  based  upon  alleged  overcharges 
involving  refmed  products.  E.q.. 
Mountain  Fuel  Supply  Co..  14  DOE 
\  85,475  (1986)  [Mountain  Fuel).  As  In 
non-crude  od  cases,  applicants  will  be 
required  to  docimient  their  purchase 
volumes  of  covered  products  and  prove 
that  they  were  injured  as  a  result  of  the 
alleged  violations.  Generally,  a  covered 
product  is  any  product  that  was  covered 
by  the  Emergency  Petroleum  Allocation 
Act  of  1973, 15  U.S.C.  751-760,  and  was 
primarily  produced  at  a  crudge  oil 
refmery.  E.q..  Anchor  Continental.  Inc., 
22  DOE  t  85.003  (1992).  Applicants  who 
were  end-users  or  ultimate  consumers  of 
petroleum  products,  whose  businesses 
are  unrelated  to  the  petroleum  industry, 
and  who  were  not  subject  to  the  DOE 
price  regulations  are  presumed  to  have 
been  injured  by  any  alleged  crude  oil 
overcharges.  In  order  to  receive  a 
refund,  end-users  need  not  submit  any 
further  evidence  of  injury  beyond  the 
volume  of  petroleum  products  purchased 
during  the  period  of  price  controls.  E.q., 
A.  Tarricone,  Inc..  15  DOE  \  85.495  at 
88.893-96  (1987).  However,  the  end-user 
presumption  of  injury  can  be  rebutted 
by  evidence  which  establishes  that  the 
specific  end-user  in  question  was  not 
injured  by  the  crude  oil  overcharges. 
E.q..  Berry  Holding  Co..  16  DOE  \  85,405 
at  88,797  (1987).  If  an  Interested  party 
submits  evidence  that  is  sufficient  to 
cast  serious  doubt  on  the  end-user 
presumption,  the  applicant  will  be 
required  to  produce  further  evidence  of 
injury.  E.q.,  NYP,  18  DOE  at  88,701-03. 

Reseller  and  retailer  claimants  must 
submit  detailed  evidence  of  injury,  and 
may  not  rely  on  the  presumptions  of 
injury  utilized  in  refund  cases  involving 
refined  petroleum  products.  They  can, 
however,  use  econometric  evidence  of 
the  type  employed  in  the  OHA  Report  to 
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the  Dstrict  Court  in  the  Stnpper  Well 
L;t;2.,'  1"   -■  r-  "•-:/  >  6  Fed.  Energy 
G.-:.ie;:"'  s  *;  ■-!!':. 5'''"  A;:plicant3  who 
e\R   ,t  :  ind  submitted  a  valid  waiver 
purs^av  -J  one  of  the  escrows 
e  s  •  r! : .  - ' '  i  in  the  Stripper  Well 
Agreement  have  waived  their  rights  to 
apply  for  crude  oil  refunds  under 
subpart  V.  Mid-America  Dairyman.  Inc. 
\   Hemngton,  878  F.  2d  1448  (Temp. 
Emer.  Ct.  App.  1989);  accord,  Boise 
Cascade  Corp..  18  DOE  \  85.970  (1989). 

Refunds  to  eligible  claimants  who 
purchased  refined  petroleum  products 
w.il  be  calculated  on  the  basis  of  a 
volumetric  refund  amount  derived  by 
dividing  the  alleged  crude  oil  violation 
amounts  involved  in  this  determination 
(S829.057.49)  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
dunng  the  period  of  price  control 
(2,020.997,335,000  gallons).  Mountain 
Fuel.  14  DOE  at  88,868  n.4.  This  yields  a 
vol  jrr.etr.c  refund  amount  of 
SO  0000004102  per  gallon. 

.As  W8  stated  in  previous  Decisions,  a 
crude  oil  refund  apphcant  will  be 
required  to  submit  only  one  application 
for  crude  oil  overcharge  funds.  E.g., 
AJlerkamp,  17  DOE  at  88,176.  Any  party 
that  has  previously  submitted  a  refund 
application  in  the  crude  oil  refund 
proceedings  need  not  File  another 
apphcation.  That  pre\'iously  filed 
application  will  be  deemed  to  be  filed  in 
ail  crude  oil  proceedings  as  the 
precedures  are  finalized.  The  DOE  has 
established  June  30, 1992  as  the  current 
deadline  for  filing  an  Application  for 
Ref'jnd  from  the  crude  oil  funds. 
Quintana  Energy  Corp.,  21  DOE  \  85.032 
(1991).  It  is  the  policy  of  the  DOE  to  pay 
all  crude  oil  rehand  claims  filed  within 
this  deadline  at  the  rate  of  $.0008  per 
aallon.  However,  while  we  anticipate 
that  applicants  that  filed  their  claims 
within  the  original  June  30, 1988 
deadline  will  receive  a  supplemental 
refund  payment,  we  will  decide  in  the 
future  whether  claimants  that  filed  later 
applications  should  receive  additional 
■efunds.  E.q.,  Seneca  Oil  Co..  21  DOE 
1  85.827  (1991).  Notice  of  any  additional 
amcur.ts  available  in  the  future  will  be 
pub:  shed  in  the  Federal  Register. 

8  Payments  to  the  States  and  Federal 

Government 

Under  the  terms  of  the  MSRP,  we 
propose  that  eighty  percent  of  the 
alleged  crude  oil  violation  amounts 
subject  io  this  Proposed  Decision,  or 
Se63.246.  plus  interest,  should  be 
disbursed  in  equal  shares  to  the  states 
and  federal  government  for  indirect 
rpstitution.  Refunds  to  the  states  will  be 
1.1  proportion  to  the  consumption  of 
petroleum  products  in  each  state  during 
the  penod  of  price  controls.  The  share  or 


ratio  of  the  funds  which  each  state  will 
receive  is  contained  in  Exhibit  H  of  the 
Stripper  Well  Agreement.  When 
disbursed,  these  funds  will  be  subject  to 
the  same  limitations  and  reporting 
requirements  as  all  other  crudge  oil 
monies  received  by  the  states  under  the 
Stripper  Well  Agreement. 
It  is  therefore  ordered  that: 
The  refund  amounts  remitted  to  the 
Department  of  Energy  by  Richome  Oil 
and  Gas  Company,  Herrmann  Energy, 
Jerome  B.  Herrmann,  Richard  P. 
Herrmann,  Keven  Herrmann,  and 
Stanley  Herrmann  pursuant  to  the 
Consent  Order  finalized  on  September  3, 
1991  and  by  Ball  Marketing,  Inc.. 
Charles  Goss,  Baker  R.  LitUefield,  an'd 
Robert  L.  McAdams  pursuant  to  the 
Consent  Order  which  became  effective 
on  December  1, 1987  will  be  distributed 
in  accordance  with  the  foregoing    , 
Decision. 

(FR  DOc.  92-8077  Filed  4-7-92;  8:45  am] 
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3i^P"S  51791;  FRL  4058-7] 

Ce-' J  n  Chemicals;  Premanu^acture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  20  such  PMNs  and  provides  a 
summary  of  each. 

DA'^ES:  Close  of  review  periods: 
t  a2-633,  92-634,     June  6, 1992. 
P  92-635.  92-636,  92-637.  92-638,  92- 

639,  92-640,  92-641,  92-642,     June  7, 

1992. 

P  92-643,  92-644,  92-«45,     June  8. 

1992. 
P  92-646,  92-648,     June  9. 199^ 
P  92-649.  92-650.     June  10. 1992, 
P  92-657,     June  9. 1992. 
P  92-659.  92-«60,     June  13. 1992. 
Written  comments  by: 
P  92-633,  92-634.     May  7. 1992. 


P  92-635,  92-636, 
639,92-640.  92-641. 
1992. 

P  92-643.  92-644,  92-645.     May  9, 
1992. 

P  92-646,  92-648,     May  10,  1992. 

P  92-649,  92-650,     May  11, 1992. 

P  92-657,     May  10,  1992. 

P  92-659,  92-660,     May  14, 1992. 

ADDRESSES:  Written  comments, 
identified  bv  the  document  control 
number  ■•(dPPTS-5i:'91)"  and  the 
specific  PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency.  401  M  St,,  SW„  Rm.  HOO. 
Washington,  DC,  20460,  (202)  260-3532. 

FOR  FURTHER  INFORMATION  CONTACT. 

D,4vid  Khng.  Acting  Directo-. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agencv.  rm,  E-545,  401  M  St„  SW„ 
W'ashington,  DC.  20460  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  niinconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

P  92-633 

Mani, ^uc turer.   Confidential. 

Chemiccl.  (S)  Benzene,  di-Cioia-alkyl 
derivatives. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Pfl2-«34 

Manufacturer.  Confidential. 

Chemical.  (S)  Benzenesulfonic  acid, 
di-Cio  18-alkyl  derivatives. 

Use/Production.  (G)  Chemical 
intermediate  Prod  range:  Confidential. 

P  e3-«35 

Marufacturer  Minnesota  Mining  & 
Manufacturing  (3M). 

Chemical.  (G)  Acr>'lic  salt. 

Use/Production.  [G]  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  92-«36 

Manufacturer  Confidential. 

Chemical.  (G)  Substituted  ammonium 
salt. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidentia!. 
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P 92-637 

Manufacturer.   Minnesota  Wmmg  h 

Manufacturing  (3M). 

Chemical.  (G)  Acrylic  copoiymer 
Use/Product:on.  (G)  Foiymenc 

coating.  Prod,  range:  Confidential. 

P  03-638 

Manufacturer.   Arizona  Chemical 
Company. 

Chemical.  |G)  Phenolic  modsfipd  r.ism 
ester 

L'sp.  Production.  [S]  Printing  ink  resin. 
Prod,  range:  Confidential. 

p  ea-63s 

Importer.  CibaGeigy  Polymers 
division. 
Chemica!.  (G)  1,3-Isobenzofurandione, 

3u,  4,  7,  7o-tetrahydro-.  copolymer. 
Use./Import  (S)  Curing  agent.  Import 

range:  Confidential, 

Toxicity  Data.  .Acute  orai  toxicity: 
LD50  >  5,170  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LX)50  >  2-5  ml /kg 
species  (rat).  Eye  irritation;  severe 
species  (rabbit).  Skin  irritation: 
moderate  species  (rabbit). 

P 02-640 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  polymer. 

Use/Production.  (G)  Manufacturing 
additive.  Prod,  range:  Confidential. 

Toxicity  Dc'.a.  Acute  oral  to.K!city: 
UJ50  >  5,000  mg/kg  species  (rat). 

PS2-641 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Diethylene  glycol; 
isonanoic  acid  2  5-furanedione. 

Use/Import.  (Sj  Binder  in  paste  ink. 
iinport  range:  22,500-32,000  kg/yT. 

P  02-643 

Manufacturer.  Eastman  Chemical 
Company. 

Chemical.  (G)  1  4-bu;anediol:  1.4- 
benzenedicarboxylic  acid  di.Tirthyl 
ester;  l,5-pentanedicarbox>!iC  acid 
dimethyl  ester. 

Use./Production  (Gj  Barrier  film.  Prod. 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  m.g/kg  species  (rat).  Acute 
dermal  toxicity:  >  1.000  mg/kg  species 
(guinea  pig].  Eye  irritation:  minimnl 
species  (rabbit).  Skin  irritation:  slight 
species  (guinea  pig),  Skin  sensitization; 
negative  species  (guinea  pig). 

P 92-643 

Importer.  Confidential. 

Chemical.  (G)  Styrenc-2- 
ethv'hexylacrylate  copolymer. 

U^e 'Import.  (G)  Open,  nondispersive. 
Impiirt  range:  Confidential 


P 02-644 

Importer    C;l)a-Ge;gy  Pigments 
Division. 

Chemical.  (G)  Penylene  diimide. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.000  mg/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  none  species  (rabbit). 
Mutagenicity:  negative.  Skin 
sensitization-  positive  species  (guinea 
P'J2]- 

P  02-64S 

Importer.  Fle-USA  Inc. 

Chemical.  (S)  Glucitol  polyacetate. 

Use/Import.  (S)  Plasticizer.  Import 
range:  50,000-150,000  kg/yr. 

Toxicity  Data.  .-Xcute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  >  2,000  mg/kg  species 
(guinea  pig).  Eye  irritation:  none  species 
(rabbit).  Mutagenicity;  negative. 

P02-e4« 

Importer.  Confidential. 
Chemical.  (G)  Hydroxy  acrylic  resin. 
Use/Import.  (G)  Automotive  refinish. 
Import  range:  Confidential. 

P  93-648 

.'./.;  ;'<;.  .';.-•       Keystone  Applied 
K ('Search.  Inc. 

Cht  mical.  (G)  Halo-amine. 

L  '<>'  7  -  \/ i.i  t!on.  (S)  Halogen  atom 
■^  ;.,  !►  f\;r  etc  n.ng.  Prod,  range:  1,000- 
5,000  kg/yr. 

P  03-640 

Importer.  Confidential. 

Chemical.  (G)  Ammonium  oleyl 
sulfosuccinate. 

Use/Import.  (G)  Surfactant.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.0  g/kg  species  (rat).  Acute 
dermal  toxicity:  >  2.0  g/kg  species 
(rabbit).  Skin  irritation:  slight  species 
(rabbit).  Mutagenicity:  negative. 

P  92-650 

Importer.  Charkit  Chemical 
Corporation. 

Chemical.  (G)  Potassium  salt  of  an 
aromatic  substituted  pyrazole 
carboxylic  acid. 

Use/Import.  (S)  Photographic 
antihalation  dye.  Import  range:  1,200- 
1,600  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  none  species  (rabbit). 
Mutagenicity:  negative. 

P02-65T 

Manufacturer.  Confidential. 
Chemical.  (G)  Urethane  modified 
polyester. 


Use/Production.  (S)  Binder  for 
printing  inks.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Eye 
irritation:  minimal  species  (rabbit).  Skin 
irritation:  minimal  species  (rabbit). 

P  0  2 6  50 

Manufacturer.  Grain  Processing 
Corporation, 

Chemical.  (G)  Starch,  (2- 
hydroxypropyl)trimethylammonium 
chloride,  ester,  esterified. 

Use/Production.  (S)  Papermaking 
additive.  Prod,  range:  Confidential. 

Importer.  Confidential. 

Chemical.  (G)  Acrylic  epoxy. 

Use/Import.  (S)  Raw  material  for  graft 
polymer.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.000  mg/kg  species  (rat).  Eye 
irritation:  moderate  species  (rabbit). 
Skin  irritation:  none  species  (rabbit). 

Dated:  April  2, 199^ 
Steven  Newburg-Rinn, 

Acting  Director.  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

fFR  Doc.  92-8065  Filed  4-7-«2;  8:45  am] 


FEDERAL  MARITIME  COMMISSION 

Hkqo  Stinnes  Schitfahri  GmbH  pi  ai.; 
Agreements)  Filed 

Tne  tederal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  207-011371. 

Title:  DSR/Stinnes  West  Indies 
Services  GmbH. 

Parties: 

Hugo  Stinnes  Schiffahrt  GmbH. 

Deutsche  Seereederei  Rostock  GmbH, 

DSR/Stinnes  West  Indies  Services 
GmbH. 
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Syr.opsis:  The  pinpo.'jed  Agreement 
v'^'.'.d  establish  a  jo:nt  service  ;n  the 
*raae  between  Mex::o  an  'ne  one  Ka.^d 
ar.d  P'jer'o  Rico  on  the  o'her,  and 
between  Europe  on  "le  one  hand  arid 
Pijerto  Rico  and  the  United  States  Virgin 
Islands  on  the  other.  The  parties  have 
requested  a  shortened  review  period. 

A^-<'ement  Xc.  224-200251-001. 
r.  r/e  Port  of  Seattle/Puget  Sound  Tug 
and  Barse  Co..  Terminal  Agreement. 

Pcr::es: 

Por*  of  Seattle, 

P'-get  Sound  Tug  and  Barge  Co. 

Sy^'-^psis:  The  subject  modification 
reflects  an  adjustment  in  the  rent 
payable  to  the  port  for  the  use  of  Pier  2 
d  inrg  'he  thir'y -oionth  period  beginning 
C-  cember  1.  1991  and  ending  May  31. 
1994. 

4  ,.,  ^,^,,„f  vo.;  224-200256-004. 

7  ■ '?  C  •>  of  Long  Beach/Hanjin 
Shipping  Company,  Ltd.,  Terminal 
.Asreement. 

City  of  Long  Beach, 

Haniin  Skipping  Company,  Ltd. 
(  'Hanjm  ']. 

Synopsis:  The  Agreement 
modification  reflects  an  adjustment  of 
rent  payable  by  Hanjin  for  the  period 
conrimencing  March  1, 1991  and  ending 
February  29,  1996. 

Agreement  \'o.:  224-200330-002. 

Ti::f:  Port  of  New  Orleans/Coastal 
Cargo  Company,  Inc. 

Pcrties: 

Port  of  New  Orleans,  Coastal 
Company,  Inc. 
,  Synopsis.-  The  proposed  notice 
advises  that  the  parties  have  agreed  to 
extend  the  lease  on  a  month  to  month 
basis 

Agreement  .\'o.^  ::4-;rXW36-002. 

Tit.'e-  Port  .\u!hor.ty  of  New  York  and 
New  Jersey 'Maher  Termmal  Company 
Terrmnai  .Agreemeni 

Parties- 

The  Port  .Authcri^y  of  N'ow  York  and 
New  Jersey 

Maher  Terminal?  Inc. 

Synopsis  The  amendment  extends  the 
terms  of  the  lease  between  the  parties 
until  September  30  tW2. 

Agreement  No.:  224-200639. 

TitJe:  City  of  Long  Beach/Maersk 
Terminal  Agrecme'it. 

Partjes: 

City  of  Long  Beach  ("City"]  Maersk. 
Inc.  ("Maersk"!- 

Synopsis:  Under  the  terms  of  the 
Agreement,  .Maersk  will  lease 
approximately  107  acres  adjacent  to 
Berths  286  through  270  on  Pier  J  located 
within  the  Harbor  District  of  the  City. 


The  Agreement  has  an  initial  term  of  ten 
years. 

Agreement  No.:  224-200640. 
Title:  Maryland  Port  Administration 
and  Cargill,  Inc.,  Lease  Agreement. 

Parties: 

The  Maryland  Port  Administration 
("MPA"1.  Cargill.  Inc.  ("CARGILL"). 

Synopsis:  The  A^eement  provides  for 
CARGILL  to  use  portions  of  the  North 
Locust  Point  Marine  Terminal  at  MPA 
for  a  term  of  ten  years. 

Dated:  April  2, 1992. 

By  the  Order  of  the  Federal  Maritime 
Commission. 
loseph  C  Polking. 
Secretary. 

PT?  Doc,  92-7994  Filed  4-7-92;  8:45  am] 
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Internattonai  Lcgsnoremen's 
Association,  AFL-CIO,  et  aL;  Filing  and 
Effecttve  Date  of  Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  on  March  30, 
1992,  the  following  agreement  was  filed 
with  the  Commission  pursuant  to 
section  5,  Shipping  Act  of  1984,  and  was 
deemed  effective  that  date,  to  the  extent 
it  constitutes  an  assessment  agreement 
as  described  in  paragraph  (d)  of  section 
5,  Shipping  Act  of  1984. 

Agreement  No.:  224-000083-007. 

TitJe:  International  Longshoremen's 
Association  Assessment  Agreement. 

Parties: 

International  Longshoremen's 
Association,  AFL-QO  ("ILA"] 

Carriers  Container  Council,  Inc. 
("Carrier"] 

Synopsis:  The  agreement  amends  the 
Carrier-ILA  Container  Freight  Station 
Trust  Fund  basic  assessment  agreement 
to  reflect  the  provisions  and 
administration  of  a  joint  labor- 
management  container  royalty  fund 
established  for  •h*'  purpose  of  collecting 
and  distribuUig  atcitional  container 
royalties  in  ILA  ports  from  Maine  to 
Texas. 

By  Order  of  th«  Federal  Maritime 
Commission. 

Dated:  April  2, 1992. 
JoMph  C  Polking, 
Secretary. 
[FR  Doc.  92-8008  Filed  4-7-«2;  &45  am] 
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FEDERAL  RESERVE  SYSTEM 

[Docket  No.  7100-0128] 

Bank  Holding  Company  Reporting 

Requlrementa 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Final  approval  of,  and  interim 
approval  of.  agency  forms. 

background:  .Notice  is  hereby  given  of 
final  approval  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  of  revisions  to  the  Consolidated 
Financial  Statements  for  Bank  Holding 
Companies  With  Total  Consolidated 
Assets  of  S150  Milhon  or  More  or  With 
More  Than  One  Subsidiary  Bank  (FR  Y- 
9C:  0MB  No.  7100-0128]  as  well  as  two 
other  bank  holding  company  reports, 
under  delegated  authonty  from  the 
Office  of  Management  and  Budget 
(OMB).  as  per  5  CFR  1320,9  (0MB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public.]'  The  Board  has 
considered  the  one  public  comment 
received  and  has  determined  that  the 
changes  as  proposed,  should  become 
final. 

In  addition,  notice  is  hereby  given  of 
interim  approval  of,  and  a  request  for 
public  comment  with  respect  to,  changes 
made  to  the  FR  Y-9C  report  to  parallel 
changes  made  to  the  commercial  bank 
Reports  of  Condition  and  Income  for  the 
Ma.T.h  1992,  reporting  date,*  These 
additional  interim  revisions  are 
consistent  with  the  Board's  policy  to 
maintain,  tn  the  extent  possible. 
agreement  between  the  bank  holding 
company  reports  and  the  commercial 
bank  reports.  Bank  holding  companies 
have  reported,  in  prior  quarters,  that  the 
impact  on  reporting  burden  is  lessened 
when  parallel  changes  are  made 
concurrently  to  the  FR  Y-9C  bank 
holding  company  report  and  the  Reports 
of  Condition  and  Income.  Based  on  the 
comments  received  from  respondents  to 
previous  data  collection  notices,  and  the 
Board's  policy  of  maintaining 
consistency  between  the  two  reports, 
the  Board  of  Governors  has  given 
approval  to  make  these  additional 
changes  to  the  bank  holding  company 
reports,  on  an  interim  basis,  with 


'  The  other  reports  being  revistd  are  th«  Parent 
Company  Only  Ftnancial  Statements  for  Banlt 
Holding  Companies  With  Total  Consolidated  Assets 
of  $150  Milhon  or  More,  or  With  More  Than  One 
Subsidiary  Eanic  (FK  Y  9LP:  OMB  No.  n0O-(n28) 
and  the  Pa.'ent  Company  On,y  Finandai  Stateinenf» 
for  One  Bank  Holding  Compaiue*  with  Tofal 
Consolidated  Assets  of  Less  Than  $150  Million  (FR 
Y-9SP:  OMB  No.  nOO-OTZS), 

'  One  of  the  proposed  i<em«  was  added  to  the 
f>f\  ort  ul  Condition  and  litcams  at  an  earlier  date. 
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opportunity  for  public  comment.  These 
revisions  parallel  changes  to  the  Reports 
of  Condition  and  Income  approved  for 
the  first  quarter  and  will  help  insure  the 
consistency  of  the  Federal  Reserv  e  s 
data  collections  and  will  be  mo'-e 
convenient  for  respondents 

Al!  changes  to  the  reporting 
requirements  for  bank  holding 
companies  are  to  be  effective- with  the 
March  31.  1992,  reporting  date 
DATES:  All  comments  regarding  changes 
maae  on  an  interim  basis  must  be 
submitted  on  or  before  May  8,  1992. 
ADDRESSES:  Comments,  which  should 
refer  to  the  0MB  Docket  number  should 
be  addressed  to  Mr.  William  W.  Wiles 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
nay  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m..  except 
as  provided  in  paragraph  261.8(a)  of  the 
Board's  Rules  Regardirig  Availability  of 
Information,  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  0MB  desk  officer  for 
the  Board:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  room  3208, 
Washington,  DC  20503. 
summary:  Under  the  Bank  Holding 
Company  Act  of  1956.  as  amended,  the 
Board  is  responsible  for  the  supervision 
and  regulation  of  all  bank  holding 
companies.  After  consideration  of  the 
one  public  comment  received,  the  Board 
has  given  final  approval  to  the  revisions 
of  the  PR  Y-9C,  as  well  as  two  other 
bank  holding  company  reports,-'' 

The  revisions  to  the  FR  Y-9C,  which 
the  Board  has  given  final  approval, 
reflect  the  implementation  of  changes 
adopted  by  the  Board  in  October  1991 
and  January  1992  to  the  components  of 
risk-based  capital.  These  revisions  are 
needed  to  accurately  calculate  risk- 
based  capital  ratios  of  bank  hold:r.g 
companies.  Moreover,  additional 
revisions  have  been  included  in 
response  to  initiatives  taken  to  address 
issues  relating  to  credit  availability.  The 
Federal  Reserve  also  approved  the 
consolidation  of  the  two  versions  of 
Schedule  HC-B.  Loans  and  Lease 
Financing  Receivables,  and  Schedule 
HC-I,  Risk-Bdsed  Capital,  into  a  single 


•  The  other  reporlB  twins  revised  are  the  Parent 
Company  Only  Financial  Statements  for  Bonk 
Holding  Companies  With  Toih;  Consolidated  Assets 
of  $150  Million  or  Mo'-e  or  Wih  More  Than  One 
Subsidiary-  Bank  ;f-T?  Y  9LP  0MB  No  7100-0128) 
and  the  Parent  Company  Only  Financial  Statements 
f-jr  One  Bank  Holding  Companies  with  Total 
Consolidated  Assets  of  Less  Than  $-1 50  Million  (FR 
Y  eSP:  0MB  No  ^100-0128) 


version  of  those  schedules  to  simphfy 
the  reporting  form  and  analysis  of  the 
data. 

In  addition  'he  Board  has  given 
approval,  on  an  intpnm  basis,  to 
additions  to  the  FR  Y-9C  that  are 
comparable  to  those  re\isions  made  to 
the  commercial  bank  Reports  of 
Condition  and  Incom.e  for  the  March 
1992.  reporting  date.  Thesfe  interim 
revisions  result  in  (1)  sphtting  Schedule 
HC  item  10  b.  into  "Purchased  credit 
card  relationships"  and  "All  other 
identifiable  intangible  assets,"  and  (2) 
adding  detail  to  Schedule  HC-G, 
Memoranda,  item  17.  on  the  outstanding 
principal  balance  of  1-4  family 
residential  mortgage  loans  serviced 
under  contract  with  quasi-governmental 
agencies  (GNMA.  FNMA.  and  IHLMC) 
and  other  contracts  to  identify  varying 
amounts  of  risk  of  loss  to  the  servicer  on 
mortgages  serviced  under  a  servicing 
contract.  One  additional  item,  which 
was  included  on  the  commercial  bank 
Reports  of  Condition  and  Income 
effective  with  the  Ma.r-ch  1991  reporting 
date,  has  been  added  to  Schedule  HC-G, 
Item  18.  "Excess  residential  mortg.ige 
servicing  fees  receivable." 

Revisions  Approved  I'nder  OMB 
Delegated  Authority — the  .\pprf)va!  of 
the  Collection  of  the  Following  Reports: 

1   FR  y-9C  (OMB  No.  71004)128), 
Consolidated  Financial  Statements  for 
Bank  Holding  Companies  with  Total 
Consolidnted  Assets  of  $150  million  or 
More,  or  With  More  Than  One 
Subsidiary  Bank; 

This  report  is  to  be  fded  by  all  bank 
holding  companies  that  have  total 
consolidated  assets  of  SI 50  million  or 
more  and  by  all  multibank  holding 
companies  regardless  of  size.  The 
following  bank  holding  companies  are 
exempt  from  filing  the  FR  Y-9C,  unless 
the  Board  specifically  requires  an 
exempt  company  to  file  the  report:  bank 
holding  companies  that  are  subsidiaries 
of  another  bank  holding  company  and 
have  tottl  consohdated  assets  of  less 
than  $1  billion;  bank  holding  companies 
that  have  been  granted  a  hardship 
exemption  by  the  Board  under  section 
4(d)  of  the  Bank  Holding  Company  Act; 
and  foreign  banking  organizations  as 
defined  by  section  211.23(b)  of 
Regulation  K.  The  re\'ised  report  is  to  be 
implemented  on  a  quarterly  basis  as  of 
March  31, 1992,  with  a  submission  date 
of  45  days  after  the  "as  of  date. 
Report  Title:  Consolidated  Financial 
Statements  for  Bank  Holding  Companies 
with  Total  Consolidated  Assets  of  $150 
million  or  More,  or  With  More  Than  One 
Subsidiary  Bank. 
Agency  Form  Number  FR  Y-9C 
OMB  Docket  Number:  7100-0128 


Frequency:  Quarterly 

Reporters:  Bank  Holding  Companies 

Annua  J  Reporting  Hours:  148.054 

Estimated  A  verage  Hours  per  Response: 

Range  from  5  to  1.250  hours 

Number  of  Respondents:  1.598 

Small  businesses  are  affected. 

The  information  collection  is 
mandatory  (12  U.S.C.  1844)  and  part  of 
the  information  is  given  confidential 
treatment.  Confidential  treatment  is  not 
routinely  given  to  the  remaining 
information  on  the  form.  However, 
confidential  treatment  for  the  remaining 
information,  in  whole  or  in  part,  can  be 
requested  in  accordance  with  the 
instructions  to  the  form. 
2.  FR  Y-9LP  (OMB  No.  7100-0128).  Parent 
Company  Only  Financial  Statements  for 
Bank  Holding  Companies  With  Total 
Consolidated  Assets  of  $150  million  or 
More,  or  With  More  Than  One 
Subsidiary  Bank; 

This  report  is  to  be  filed  on  a  parent 
company  only  basis  by  all  bank  holding 
companies  that  have  total  consolidated 
assets  of  $150  million  or  more,  or  have 
more  than  one  subsidiary  bank.  Bank 
holding  companies  of  any  size  that  are 
controlled  by  another  bank  holding 
company  that  has  total  consolidated 
assets  of  $150  miUion  or  more,  or  have 
more  than  one  subsidiary  bank  must  file 
the  FR  Y-9LP.  The  following  bank 
holding  companies  are  exempt  from 
filing  the  FR  Y-9LP.  unless  the  Board 
specifically  requires  an  exempt 
company  to  file  the  report:  bank  holding 
companies  that  have  been  granted  a 
hardship  exemption  by  the  Board  under 
section  4(d)  of  the  Bank  Holding 
Company  Act  and  foreign  banking 
organizations  as  defined  by  section 
211.23(b)  of  Regulation  K.  This  report  is 
to  be  submitted  with  the  consolidated 
financial  statements  required  above. 
The  revised  report  is  to  be  implemented 
on  a  quarterly  basis  as  of  March  31. 
1992.  with  a  submission  date  of  45  days 
after  the  "as  of  date. 
Report  Title:  Parent  Company  Only 
Financial  Statements  for  Bank  Holding 
Companies  With  Total  Consolidated 
Assets  of  $150  million  or  More,  or  With 
More  Than  One  Subsidiary  Bank, 
Agency  Form  Number:  FR  Y-9LP 
OMB  Docket  Number:  7100-0128 
Frequency:  Quarterly 
Reporters:  Bank  Holding  Companies 
Annual  Reporting  Hours:  32.474 
Estimated  A  verage  Hours  per  Response: 
Range  from  2  to  13.5  hours 
Number  of  Respondents:  1.933 

Small  businesses  are  affected. 

The  information  collection  is 
mandatory  (12  U.S.C.  1844),  Confidential 
treatment  is  not  routinely  given  to  the 
information  on  the  form.  However. 
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confidential  trea 'merit  for  the 
information  can  be  requested  in 
accordance  with  the  instructions  to  the 
form. 

3  FR  Y-9SP  OMB  No  "^ 00-0128).  Parent 
Company  Oniy  Financial  Statements  for 
One  Bank  Holding  Companies  With 
Total  Consolidated  Assets  of  Lp'^s  Than 
SI  50  Million; 

This  report  is  to  be  nied  oy  d.l  ine 
bank  holding  compames  with  total 
consolidated  assets  o:  less  "nan  Si 50 
million.  The  revised  report  is  to  be 
implemented  on  a  semi-annuai  basis  as 
of  I'jne  30,  1992,  wth  a  submission  date 
of  45  days  af+er  the  "as  of  date.  The 
following  bank  holdinjj  companies  irf 
exempt  from  fihng  the  FR  Y-9SP  jsuesa 
the  Board  specificaily  requires  an 
exempt  company  to  fiie  the  report;  bank 
holding  companies  that  iiave  Df'en 
granted  a  hardship  exempUon  by  the 
Board  under  section  4id;  of  the  Bank 
Holding  Company  .-^ct  and  fore-sm 
banking  or^anization.s  as  de!"ined  by 
section  211.2j;bi  of  Reguianon  K 
Report  T:Lie:  Parent  Company  Only 
Financial  Statements  for  One  Bank 
Holding  Companies  With  Iota. 
Consolidated  Assets  of  Less  Tnan  $150 
Million. 

Agency  Form  Sumber  FR  Y-9SP 
OMB  Docket  Samber  "lOO-OUB 
Freq-jency:  Semi-annual 
Reporter:  Bank  Holding  Companies 
Anruai  Report:ng  Hours:  28,854 
Estirr.cted  A  verage  Hours  per  Response: 
Range  from  1.5  to  6.0  hours 
Number  of  Respondents:  4,439 

Small  businesses  are  affected 
FOn  FVWTHER  INFORMATION  CONTACr 
.Arleen  Lustig,  Super^'IS^ry  Financial 
Analyst.  Division  of  Banking 
Supervision  and  Regulation  (202/452- 
298").  Robert  T.  Maahs,  Senior  Financial 
.Analyst,  Divnsion  of  Banking 
Supervision  and  Regulation  (202/872- 
4935)  or  .Mark  Benton,  Financial 
Analyst.  Division  of  Banking 
Supervision  and  Regulation  (202/452- 
52051.  The  following  individuals  may  be 
contacted  with  respect  to  issues  related 
to  the  Paper^'ork  Reduction  Act  of  1980: 
Step.hen  Sialian.o,  Special  .Assistant  to 
the  General  Counsel  for  .Aiim":3tTative 
Law,  Legal  Division.  [202,  452-3920); 
Fredenck  J,  Schroeder.  Chief.  Financial 
Reports.  Division  of  Research  and 
Statistics  (202-452-3829);  and  Gary 
VVax.Tian.  Office  of  Information  and 
Reg-Liiatory  .Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Of-ce  Building,  room  3208, 
Washington,  DC  20503 
SUPPt^MEMTARV  INF0«I«AT10»«:  Th" 
Board  of  Governors  of  '.he  Federal 
Reserve  System  has  gtven  final  approval 
under  delegated  autnor.*y  from  Hie 
Office  of  .Manage.ment  and  Buctget 


(OMB)  to  the  revisions  in  the  following 
reports.  The  reports  are: 

1.  FR  Y-9C  (OMB  No,  7100-0128),  the 
Consolidated  Financial  Statements  for 
Bank  Holding  Companies  With  Total 
Consolidated  Assets  of  $150  Million  or 
More  or  With  More  Than  One 
Subsidiary  Bank: 

2.  FR  Y-9LP  (OMB  No.  nOO-0128),  the 
Parent  Company  Only  Financial 
Statements  for  Bank  Holding  Companies 
With  Total  Consolidated  Assets  of  $150 
Million  or  More,  or  With  More  Than 
One  Subsidiary  Bank: 

3.  FR  Y-9SP  (OMB  No.  7100-0128),  the 
Parent  Company  OnJy  Financial 
Statements  for  One  Bank  Holding 
Companies  With  Total  Consolidated 
Assets  of  Less  Than  $150  Million. 

In  addition,  the  Board  of  Governors 
has  given  approval,  on  an  interim  basis, 
and  requested  public  comment  to 
changes  made  to  the  FR  Y-9C  report  to 
parallel  changes  made  to  the 
commercial  bank  Reports  of  Condition 
and  Income  for  the  March  1992, 
reporting  date. 

The  FR  Y-9C  consolidated  financial 
statements  are  filed  by  large  bank 
holding  companies  and  bank  holding 
companies  with  more  than  one 
subsidiary  bank.  The  report  includes  a 
balance  sheet,  income  statement  and 
statement  of  changes  in  equity  capital 
with  supporting  schedules  providing 
information  on  securities,  loans,  risk- 
based  capital,  deposits,  interest 
sensitivity,  average  balances,  off- 
balance  sheet  activities,  past  due  loans, 
and  loan  charge-offs  and  recoveries.  The 
parent  company  statement  FR  Y-9LP.  is 
filed  by  large  bank  holding  companies 
that  also  file  the  FR  Y-9C.  The  FR  Y-9LP 
contains  a  balance  sheet  and  income 
statement  with  a  supporting  schedule  on 
investments  in  subsidiaries,  a  statement 
of  cash  flows  and  other  selected  items. 
The  parent  company  statement  FR  Y- 
9SP,  is  filed  by  one  bank  holding 
companies  writh  total  consolidated 
assets  of  less  than  $150  million.  The  FR 
Y-9SP  contains  a  balance  sheet  and 
income  statement 

The  Board  gave  approval,  on  a 
preliminary  basis,  to  the  initial 
component  of  the  revisions  of  bank 
holding  company  reporting  requirements 
on  November  IZ  19&1.  The  notice  of  the 
new  reporting  requirements  was 
published  in  the  Federal  Register  in 
December  1991  (56  FR  64630  December 
H.  1991).  The  comment  period  ended  on 
January  8, 1992. 

Comments  on  the  additional  revisions, 
which  parallel  changes  made  to  the 
commercial  bank  Reports  of  Condition 
and  Income,  to  the  bank  holding 
company  reporting  requirements 
approved  by  the  Board  of  Governors  of 


the  Federal  Reserve  System,  on  an 
interim  basis,  on  March  26. 1992.  will  be 
accepted  through  May  &.  1992.  The 
reporting  requirements  approved  by  the 
Board  are  listed  above  under  Revisions 
Approved  under  OMB  Delegated 
Authority — the  Approval  of  the 
Collection  of  the  Fallowing  Reports. 

The  FR  Y-9  reports  historically  have 
been,  and  continue  to  be,  the  primary 
source  of  financial  information  on  bank 
holding  companies  and  their  nonbanking 
activities  between  on-site  inspections. 
Financial  information,  as  well  as  ratios 
developed  from  the  Y  series  reports,  are 
used  to  detect  emerging  financial 
problems,  to  review  performance  for 
pre-mspection  analyses,  to  evaluate 
bank  holding  company  mergers  and 
acquisitions,  and  to  analyze  a  holding 
company's  overall  financial  condition 
and  performance  as  part  of  the  Federal 
Reserve  System's  overall  analytical 
effort.  The  revisions  to  the  bank  holding 
company  reporting  requirements  over 
the  last  several  years  have  been 
directed  towards  (a)  strengthening  the 
Federal  Reserve's  ability  to  monitor  risk 
between  on-site  inspections,  (b) 
identifying  supervisory  problems  at  an 
earlier  stage,  and  (c)  monitoring  the 
barJ<  holding  companies'  capital 
adequacy. 

Public  Comments 

Only  one  ccmment  letter  was  received 
on  the  initial  revisions  to  the  bank 
holding  company  reporting 
requirements.  This  letter  concerned  the 
disclosure  of  restructured  assets  in 
compliance  with  modified  terms  that 
yielded  a  market  rate  at  the  time  of 
restructuring,  which  is  collected  on 
Schedule  HC-A,  Securities,  and 
Schedule  HC-B,  Loans  and  Lease 
Financing  Receivables.  The  Board 
reviewed  the  comment  with  the 
respondent  and  clanfied  that  the 
additional  items  were  in  agreement  with 
the  intent  and  meaning  of  Financial 
Accounting  Standards  Board  (FASB) 
Statement  No.  15.  ".Accountmg  by 
Debtors  and  Creditors  for  Troubled  Debt 
Restructuring." 

Report  Form  Revisions 

Final  Changes  to  the  FR  Y-9C 

Thie  FR  Y-9C  is  a  set  of  quarterly 
financial  statements  filed  by  bank 
holding  companies  on  a  consolidated 
basis.  The  Board  has  approved  changes 
to  this  repc'rt  that;  (1)  Reflect  the 
i.T.plementation  of  changes  adopted  oy 
the  Board  in  October  1991  and  January 
1992  to  the  components  of  nsk-based 
capital;  and  (2)  have  been  included  in 
response  to  initiatives  taken  to  address 
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issues  relating  to  credit  availability.  The 
Federal  Reserve  also  approved  the 
rop.sQlidation  of  the  »wo  versions  of 
Schedule  HC-B,  Loans  and  Lease 
I-  maacing  Receivables,  and  St^hedule 
HC-I.  Risk-Based  Capital,  into  a  single 
version  of  those  scliedules  to  simplify 
the  reporting  form  and  anaU  sis  of  the 

F:-oi  Changes  to  the  FR  Y-9LP 

The  FR  Y-9LP  is  set  of  quarterly 
financial  statements  filed  for  the  parent 
company  only  by  bank  holding 
companies  with  total  consolidated 
assets  of  $150  million  or  more  or  with 
more  than  one  subsidiary  bank.  The 
Federal  Reserve  approved  the  revision 
01  Item  1  bv  splitting  it  into  two  parts — 
"Cash  and  balances  due  from  subsidiary 
or  affiliated  depository  institutionfl." 
and  "Casft  and  balances  due  from 
unrelated  depository  institutions." 

Final  Changes  to  the  FR  Y-9SP 

The  FR  Y-9SP  is  set  of  semiannual 
financial  statements  fued  for  the  parent 
company  only  of  one  bank  holding 
companies  with  total  consolidated 
assets  of  less  than  Si 50  million.  The 
Federal  Reserve  approved  the  revision 
of  item  1  by  splitting  it  into  two  parts — 
"Cash  and  balances  due  from  subsidiary 
or  affiliated  depository  institutions," 
and  "Cash  and  balances  due  from 
unrelated  depository  institutions." 

Interim  Changes  to  the  FR  Y-9C  For 
Which  Public  Comment  is  Requested 

1  Add  an  additional  line  item  to 
Schedule  HC  -  Consolidated  Balance 
Sheet 

a.  Add  additional  detail  on  "other 
identifiable  intangibles"  by  collecting 
information  on  "Purchased  credit  card 
relationships",  and  "All  other 
identifiable  intangibles." 
2.  Add  two  line  items  to  Schedule  HC-G. 
Memoranda: 

a.  Add  an  item  to  coilecl  the  outstanding 
pnncipal  balance  of  1-4  family 
residential  mortgage  loans  serviced  for 
othere.  Additional  detciil  to  tne  line  item 
would  break  out  the  t>'pe.^  of  servicing 
contracts  with  GN'M.\.  FTiL-MC 
(serviced  with  recourse  to  the  servicer, 
and  without  recourse  to  the  servicer), 
and  mortgages  serviced  under  FN'MA 
contract  (service  under  Special  Oplun 
Contract,  and  serviced  under  Regular 
Option  contract].  Another  line  item  is 
ciddeu  to  coliect  information  on 
mortgages  servic,ed  under  other 
servicing  contracts. 

b  ,-\dd  an  item  to  collect  information  on 
the  excess  residential  mortgage 
seivicing  fees  receivable. 


Legal  Status 

The  reports  are  required  h\  iavw  [\2 
!.:  S,C.  1844(c!  and  fb;  and  §  225,5(b)  of 
Regulation  Y.  12  CFR  225, 5[b)), 

The  Federal  Reserve  System  has  not 
considered  the  data  in  these  reports  to 
be  confidential  However,  a  bank 
holding  compbn>  may  request 
confidential  treatment  pursuant  to 
section  {b)(4i,  and  (b)(6)  of  the  Freedom 
of  Information  Act  (5  U,S.C,  5S2(b)(4) 
and  (bl(6])  Confidentiality  is  also 
Krnnted  pirfcuant  to  section  b(8)  of  the 
Freedom  of  Information  Act  (5  U,S.C. 
552[bl(61).  Section  (b)(4)  provides 
exemption  for  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential,"  Section  (b)(6)  provides 
exemption  for  "personnel  and  medical 
files  and  similar  files  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy."  Section  rb)(8)  exempts  matters 
that  are  "contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial 
Institutions." 

However,  column  .A  and  Memoranda 
item  2  of  Schedule  HC-H,  Fast  Lhie  and 
Nonaccrual  Loans,  Lease  Financing 
Receivables.  Placements,  and  Other 
Assets,  and  all  items  of  Schedule  HC-K. 
Highly-Leveraged  Transactions,  are 
accorded  confidentiality  by  the  Federal 
Reserve  System  pursuant  to  section 
(b)(8)  of  the  Freedom  of  Information  Act 
(5  U.S.C.  552(b)(8)), 

Regulatory  Flexibihty  Act  .'\.aa!ysi6 

The  Board  certifies  that  the  bank 
holding  company  reporting  requirements 
are  not  expected  to  have  a  significant 
economic  impact  on  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act  (5  U,S.C.  801  et  eeq.J. 
Small  bank  holding  companies  are 
required  to  report  semiannually,  rather 
than  quarterl> ,  as  is  required  froBi  more 
complex  or  la.Tjer  companies  The 
reporting  requirements  for  the  small 
companies  require  significantly  less 
mfonnation  to  t>e  submitted  than  ttie 
amour*  of  information  required  o' 
muiutwink  or  large  bank  hoiduvs; 
companies.  Additionally,  the  reptrting 
requirements  allow  for  reportir.s  of  lees 
detail  for  the  smHlier  comptinies  or  the 
approved  items. 

The  information  that  ig  couected  on 
the  reports  is  essential  for  the  detection 
of  emcrgin,';?  financial  problems,  the 
assessment  of  a  holding  company's 
financial  condition  and  cap'tal 
adequacy,  tfie  performance  of  pre 
inspection  reviews,  and  th<=  eva!uHiii>n 


of  expansKin  activities  through  mergers 
and  acquisitions  The  imposihon  of  the 

rf>r'in:r!R  rfCMrcmer.th  is  essential  for 
\Yr  h.vvd  y  i,,jpe'v:!,.ii:'     :  tiank  holding 
companies  inde-  the  Bank  Holding 
Company  Acl 

Board  of  Governors  of  tiie  Federal  Reserve 
Sygtem.  April  2. 1992. 
Jennifer ).  fohiwoii. 
Associate  Secretary  of  the  Board. 
jFR  Doc  92-8044  Ffled  4-7-B2;  8:45  am] 
BIUJNQ  CODE  ttlO-OV^ 


Banc  One  Corp..  et  a!.,  ftcqutvrtions  i'* 
Con>p»n»e8  Engaged  in  Per-rnis-iitrc 
Nonbankkng  Act>vtt*es 

The  organizations  hsted  in  this  notice 
have  applied  under  S  225.23(b)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (U  U.S.C 
1843(c)(8))  and  S  22S.21(a)  of  Regulation 
Y  (12  CFR  225,21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States, 

Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserv-e  Bank  indicated.  Once  the 
apphcri'iur  hnh  t.p'T  accepted  for 
processing  it  w  i   i:i««  be  available  for 
inspection  at  tti»    j  ii  eg  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  m  writing  on  the 
question  whether  consummation  of  the 
propoFn!  car.  "reagonably  be  expected 
to  proiiLir*  Denefts  to  the  pubbc,  (uch 
as  greater  (  ''tv i'-],v^ ::t    !i(~e;:!sed 
competition,  orgH-nt-  iv  I'-i   lency,  that 
outweigh  p  ssitnf  Hii\t  ■-«  effects,  such 
as  undue  ajncenti-at,!  .::  >.  '  re.'soijroes, 
decreftsf",!  nr  ur.iau  con'pet.'jCii. 
conflicts  of  interests,  or  unsound 
banking  practices  "  Anv  request  for  a 
hearing  on  thin  ciu^s'.^,.y.   must  be 
accompanied  by  a  slvtement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  f  h(  an-TE 
identifying  specifica;;:,  a;  ;   jjestionsof 
fact  that  are  in  dispute,  s,  n  n-Hrucing  the 
evidence  that  would  be  :re>*<  rted  at  ■ 
hearing,  and  indicat;  ij^  htv*    .^e  party 
commenting  wpuid  i^e  HSki^eved  by 
approval  of  tne  propusai 

Unless  otherwise  noted,  comments 
regard;,n«  each  of  these  applications 
must  be  received  at  the  Re««i^  Bank 
indicated  for  the  appho^'   «     :  the 
offices  of  the  Board  of  Govcmars  not 
later  than  April  sa  1992. 
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A.  Federal  Reserve  Bank  of  Cleveland 

[John  I  VV  x-ei  Ir  ,  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

:  5:-:-  0~^  C^'poration,  Columbus, 
0 " ,  J  :: ".  d  B  a  - '  ( 'Tie  MoFtgHge 
Cc-p;-:;'    "   Ir:  anapolis,  Indiana;  to 
acq-.;re  :e"d—  -ssets  and  liabilities  of 
Diamond  Savings  and  Loan  Company, 
F.ndiay.  Ohio,  and  Diamond  Mortgage 
Corporation,  Findlay.  Ohio,  and  thereby 
engaae  m  mortgage  loan  servicing 
activities  pursuant  to  S  225.25(b)(1)  of 
the  Board's  Regulation  Y. 

2.  Fifth  Third  Bancorp,  Cincinnati, 
Ohio;  to  acquire  First  Federal  Savings 
and  Loan  Association  of  Lima,  Ohio, 
Lima,  Ohio,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  2, 1992. 
Jeonifer  ].  Johnson. 
Associate  Secretary  of  the  Board. 
TR  Dor  q2-AT09  Filed  4-7-92;  8:45  am] 

BtUJNG  CO0€  «210-01-F 


First  Metro  Bancorp,  et  al.;  Forrnations 
oft  Acquisitions  byi  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summanzing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  30, 
1992. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Rober*  E  riecK.  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303 


1.  First  Metro  Bancorp,  Muscle 
Shoals,  Alabama;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Metro  Bank,  Muscle  Shoals,  Alabama. 

2.  Pioneer Bancshares,  Inc., 
Chattanooga,  Tennessee;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Pioneer 
Bank,  Chattanooga,  Tennessee. 

3.  Sarasota  BanCorporation,  Inc., 
Sarasota.  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Sarasota 
Bank,  Sarasota,  Florida,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Banner  Bancorp,  Inc.,  Bimamwood, 
Wisconsin;  to  acquire  82  percent  of  the 
voting  shares  of  Eitzen  Independents, 
Inc.,  Eitzen,  Minnesota,  and  thereby 
indirectly  acquire  Eitzen  State  Bank, 
Eitzen,  Minnesota. 

2.  Gore  Branson  Bancorp,  Prospect 
Heights.  Illinois;  to  acquire  96.83  percent 
of  the  voting  shares  of  Water  Tower 
Bank,  Chicago,  Illinois. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  A.N.B.  Holding  Company,  Ltd., 
Terrell.  Texas;  to  acquire  30  percent  of 
the  voting  shares  of  The  American 
National  Bank  of  Terrell.  Terrell.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  2. 1992. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-8010  Filed  4-7-«2;  8:45  am] 
MLUNG  cooe  mo-oi-F 


National  Bann  of  Canada,  el  al.; 
Appitc^tiona  to  Engage  de  novo  in 
Pern^jssible  NonlDanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
l&43(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  hsted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  prespntrttion  would 
not  suffice  m  heu  of  a  hearing. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  27.  19<)2. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge.  Vice  President]  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  National  Bank  of  Canada, 
Montreal,  Canada;  to  engage  de  novo  in 
the  provision  of  securities  brokerage 
services,  related  securities  credit 
activities,  and  incidental  activities  such 
as  offering  custodial  serv  ices  and  cash 
management  services  purusant  to  § 
225.25(b)(15),  and  undervv'nting  and 
dealing  in  obligations  of  the  United 
States,  general  obligations  that  state 
member  bank.s  of  the  Federal  Reserve 
System  may  be  authorized  to  underwrite 
and  deal  in.  acceptances  and  certificates 
of  deposit  to  the  extent  pursuant  to  § 
225.25(b)(16)  of  the  Board's  Regulation 
Y 

B  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  1(X)  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Franklin  Fir.ancia!  Ser\-ices 
Corporation,  Chambersburg, 
Pennsylvania:  to  engage  de  novo  through 
its  subsidiary.  FFSC  Interim  Federal 
Savings  Bank.  Waynesboro, 
Pennsylvania,  m  operating  a  savings 
association  pursuant  to  §  225.25(b)(9]  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  Franklin 
County.  Commonwealth  of 
Pennsylvania. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  IM 
Marietta  Street.  NW  ,  Atlanta,  Georgia 
30303; 
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1.  Bamett  Banks.  Inc..  facksonvilie, 
Florida;  to  de  novo  ir.  mdking,  acqiiiring. 
and  servicing  loans  pursuant  to  § 
225-25(b)(l)  of  the  Board  s  Regulation  Y 

D.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalie  Street.  Chicnsjn,  Hhrois 
60690: 

1.  First  Msdwpst  Bancorp.  Naperville, 
Illinois;  to  engage  de  novo  in  making 
and  servicing  loans  pursuant  to  § 
225.25rbl(l)  of  the  Board's  Regulation  Y. 
These  activities  will  be  conducted  in 
Danville.  Illinois;  Moline.  nhnois; 
Plainfield.  nilnois  a-.A  Waukegan. 
Ilhnois. 

E.  Federal  Reserve  Bank  af 
Minneapolis  (Janu'S  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Security  Bank  Shares,  Inc.,  Iron 
River,  Wisconsin;  to  engage  de  novo  in 
making  and  servicing  loans  pursuant  to 
§  225.25(bHl)  of  the  Board's  Regulation 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  2. 1992. 
lennifer  |.  Johnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc  92-6011  FUed  4-7-92;  8:45  am] 

BIUJMQ  CODE  W1<M)1-F 


Ap.i  McKeel  Ross;  Change  in  Bank 
Control  Notice;  Acquisition  of  Shares 
of  Banks  or  Bank  Holding  Companies 

The  notificant  Listed  below  has 
applied  under  the  Change  in  Bank 

Control  Ac.!  (12  U  SC.  1817(j)]  and  $ 
225.41  of  the  Bodrd  s  Regulation  Y  (12 
CFT?  225.41)  to  acquire  a  bank  or  bank 
holding  company  The  factors  that  are 
f:  ;r.s!dered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.SC 
1817(j)(7)). 

The  notice  is  availahlf  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Goverr.ors.  Interested 
persons  may  express  their  \iews  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors,  Comments  must  bp 
rsTPived  not  later  than  April  30.  IWZ. 

.\.  Federal  Reserve  Bank  of  AOanta 
(Robert  E.  Heck.  Vice  President]  104 
Marietta  Street.  NW..  Atlanta,  Georgia 
30303: 

/.  .4/:/?  McKeel  Ross.  Temple  Terrace. 
Florida;  to  acqui.'-e  2.70  percent  of  the 
voting  shares  of  The  Terrace  Bank  of 
Florida.  Tampa,  Florida 


if  the  FeOfrai  Resprvr 


Board  of  G(n  ernor* 
Sj^'PTi,  ,\pn]  2.  199?. 
lennifw  (  lohmon. 

Ai>tC'f:}ate  i>t'::^tc-\-  o* lt\e  Boura. 

;FR  Doc,  fi;  -act:  Filed  4-7-S2.  8:45  am] 

BILLWQ  COOC  6I10-C'<  -f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Famlites 

Soiicitation  of  Nominallons  for 
Memberstitp  on  the  U.S.  Advisory 
Boa-d  on  Chikj  A;>u9e  and  Neglect 

AGCNCY:  Administration  for  Children 
and  Families  (ACF)  HHS. 
ACTION:  Notice  of  solicitation  of 
nominations  for  membership  on  the  U.S. 
Advisory  Board  for  Child  Abuse  and 
Neglect 

summary:  Section  102(b)  of  the  Child 
Abuse  Prevention  and  Treatment  Act 
(Public  Law  100-294.  provides  that  the 
Secretary  shall  appoint  members  to  the 
Advisory  Board  on  Child  Abuse  and 
Neglect  This  notice  solicits  nominations 
for  appointment  to  the  Board,  sets 
procedures  for  submission  and  receipt  of 
nominations,  and  provides  information 
concerning  the  membership,  duties  cmd 
rr^pnnsibilities  of  the  Board. 

DATES:  Nominations  must  be  received 
by  May  8. 1992. 

ADDRESSES:  Nomination  must  be  in 
writing  and  submitted  as  follows: 
Assistant  Secretary  for  Children  and 
Families,  370  L'Enfant  Promenade,  SW.. 
suite  600.  Washington.  DC  20447. 
FOR  FURTHER  INFORMATION  CONTACT 
Mogun  Hedden.  Special  Aafcislai.l, 
Administration  for  Children  and 
F.:'-i';rs,  izOS'  4<^1 -..„•-" 
SUPPLEMENTARY  INFORMATION: 

.\.  bdci, ground 

The  U.S.  Advisory  Board  on  Child 
Abuse  and  Neglect  (the  Board)  was 
established  under  provisions  of  Public 

Law  100-294  which  reenacted  the  Child 
Abuse  Prevention  and  Treatment  Act 
(the  Act;  The  Eioard  came  into  existence 
on  May  30,  1989  Section  102(b)  of  the 

Act  requires  the  SiTT^t.-ir'.'  to  publish  s 
notice  in  the  Federal  Register  soiiniing 

n',',"iinfcitionR  for  the  app^, .:r.tm<>r,'  nf 
rr.emhers  f.^om  the  g>'nf  :ai  ]'..\>'.'r   'o  the 
Board. 

The  Act  specifies  ihe  composr.i-^r  of 
the  Board,  the  number  of  rnem*>e.rfi 
profegsionai  and  ot.^ier  are, is  0' 
experawe,  terms  oi  office.  nip<>tinjj 
duties,  and  compensation  of  .':ifn'it>e'^. 
This  mffirmaticr.  is  prcn'iaeo  tifiovt  tn 


'le  non'ii; 
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the  r.cir.ination 
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Any  changes'  1 
process  and.  nr  :; 
respor\si':;;,:*!Ci.  a 
which  res;.^*  ':":'r; 

U.S.  i ^r.gress  l^^", 

authorizing  leR/t:,sVr.n  will  be 
implemented  as  Hpf»Tpr),ifp 

B.  Compositior  of  t\w  Bt»«rU 

The  BoarU  c^oiisisti.  of  15  members 
appointed  by  the  Secretary.  13  from  the 
general  public  and  two  from  the  Federal 
Government.  In  making  all  the 
appointments  from  the  general  public 
the  Secretary  is  required  by  the  Act  to 
give  due  consideration  to  representation 
of  ethnic  or  racial  minorities  and  diverse 
geographic  areas 

C,  Rtiprti.'<(,';>t.,;ion  oii  liit'  Boa.'C 

The  pnbUc  members  of  the  Board  must 
be  knowledgeable  In  child  abuse  and 
neglect  prevention,  intervention, 
treatment  or  research,  and  must 
represent  the  following  areas: 

(1)  Law  (including  the  judiciary); 

(2)  Psychology  (including  child 
development); 

(3)  Social  services  (incloding  child 
protective  services); 

(4)  Medicine  (including  pediatrics); 

(5)  State  and  local  government 

(6)  Organizations  providing  services 
to  persons  with  disabilities; 

(7)  Organizations  providing  services 
to  adolescents: 

(8)  Teachers; 

(9)  Paren'  f-t-V  h'  ';i  oTtganizations; 
(lOjParei.if   gr  )ujjs;  and 

(11)  Voluntary  groups. 

n   Tprms  of  Off; re 

The  length  oi  the  terms  to  wfaicfa 
persons  from  the  general  public  are 
appointed  is  four  \  •«  r>.  i  \cept  for 
appointments  to  cunipieie  the  balance  of 
terms  of  members  who  resigned  prior  to 
the  expiration  of  their  term.  Onoe 
appointed,  a  person  from  the  general 
public  may  be  -rapr  )!i  t  d  to  an 
additional  consp:  .;  vr  ir- m  and  may  be 
reappointed  tc  r   n  cr;:  spcutive  terms 
without  limit  at  the  discretion  of  the 
Secretary. 

E  Meetings 

The  l*oarc  iT^cpts  a  n 
times  per  year  !  rif  fj 
meeting  is  usu  .;  \  f  si 
the  Board  h,-i*  heid  tcr; 
of  the  Bo.i'rt  f.  wiirk  it. 
conferenct^  ;.;.i.ii 

f"    Duties  of  tlip  Bt,wrd 
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i'  «-ach 
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Committees  of  the  Congress  a  report 
contaiRing: 

fa)  Recommendations  on  coordinating 
Federal  ch;ld  abuse  and  neglect 
activities  to  prevent  duplication  and 
ensure  efficient  allocations  of  resources 
and  program  effectiveness;  and 

ibj  Recommendations  for  carrying  out 
the  purposes  of  the  Act. 

2.  The  Board  must  annually  submit  to 
the  Secretary  and  the  Director  of  the 
National  Center  on  Child  Abuse  and 
Neglect  a  report  containing  long-term 
ar.d  short-term  recommendations  on: 

(a)  Programs; 

(b)  Research; 

(c)  Grant  and  contract  needs: 

(d)  Areas  of  unmet  needs;  and 
fel  Areas  to  which  the  Secretary 

should  provide  grant  and  contract 
pnonties  under  the  Act's  research  and 
demonstration  authorities. 

3.  The  Board  must  annually  review  the 
budget  of  the  National  Center  on  Child 
Abuse  and  Neglect  and  submit  to  the 
Director  a  report  concerning  each 
review. 

In  addition,  the  Board  holds  hearings. 
conducts  symposia,  and  issues  special 
reports  and  position  papers. 

G.  Compensation 

1.  Except  as  provided  in  paragraph  (3), 
members  of  the  Board,  other  than  those 
regularly  employed  by  the  Federal 
government,  while  serving  on  business 
of  the  Board  may  receive  compensation 
at  the  rate  not  in  excess  of  the  daily 
equivalent  payable  to  a  GS-18  employee 
under  section  5332  of  tide  5,  United 
States  Code,  including  travel  time. 

2.  Except  as  provided  in  paragraph  (3), 
members  of  the  Board,  while  serving  on 
business  of  the  Board  away  from  their 
homes  or  regulator  places  of  business, 
may  be  allowed  travel  expenses 
(including  per  diem  in  lieu  of 
subsistence)  as  authorized  by  section 
5703  of  title  5,  United  States  Code,  for 
persons  in  the  Government  service 
employed  intermittentiy. 

3.  The  Director  may  not  compensate  a 
member  of  the  Board  under  this  section 
if  the  member  is  receiving  compensation 
or  travel  expenses  from  another  source 
while  serving  on  business  of  the  Board. 

H.  Nominations 

At  this  time  the  Department  is 
soliciting  nominations  for  five  members 
possessing  specific  expertise  in  child 
maltreatment.  We  required  also 
representation  of  expertise  in  one  of  the 
following  areas:  elementary  or 
secondary  school  teaching.  State  and 
local  government,  parents'  groups,  and 
voluntary  groups;  as  well  as  other  areas. 
The  term  of  the  seat  for  the  person  with 
expertise  in  elementary  or  secondary 


school  teaching  will  expire  on  May  29, 
1995.  Terms  for  the  other  seats  vmH 
expire  on  May  29, 1996.  Nominations 
must  be  in  writing  and  must  include 
biographical  information,  vitae,  address 
and  telephone  number  of  the  nominee, 
as  well  as  a  brief  description  of  relevant 
information  to  fulfill  the  required  areas 
of  expertise  stated  above  and  under 
sections  B  and  C  of  this  notice  and  to 
successfully  execute  the  responsibilities 
of  a  member  of  the  Board.  Two 
references  from  persons  with  personal 
knowledge  of  the  nominee's  expertise  in 
the  field  of  child  malti-eatment  and  in 
any  of  the  specific  categories  of 
representation  must  also  be  included. 
The  same  individual  may  be  nominated 
for  a  seat  in  more  than  one  category. 
Nominations  may  be  made  for  one's  self 
or  for  someone  else. 

Dated:  March  28, 199Z 
Jo  Anne  B.  Bamhardt, 
Assistant  Secretary  for  Children  and 
Families. 
(FR  Doc.  92-7980  Filed  4-7-92;  8:45  am]     ^ 

B4UJMO  COOC  4130-01-M 


p«,oH  goff  D^ug  AdrTiiristratton 


178.3297)  to  provide  for  the  safe  use  of  a 
mixture  of  methylated  4,4'-bi9(2- 
benzoxazoly!)  stilbenes,  with  the  major 
portion  consisting  of  4-(2-benzoxazolyl)- 
4'-(5-methyl-2-benzoxazolyl)  stilbene 
and  lesser  portions  consisting  of  4,4'-bis 
(5-methyI-2-benzoxazolyI)  stilbene  and 
4,4'-bi3  (2-benzoxazolyl)  stilbene,  as  an 
optica!  brightener  in  all  food  contact 
polymers. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c), 

Dn»ed:  March  31, 1992. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
(FR  Doc.  92-8029  Filed  4-7-92;  8:45  am] 

BIUJNQ  COOC  4160-01-*! 


iDoc^e-  Nc   92^-0117] 

Hoecnst  Ak"engese'ischaft-,  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

action;  Notice. 

summary:  The  Food  and  Drug 
Administi-ation  (FDA)  is  announcing 
that  Hoechst  Aktiengesellschaft  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  a  mixture  of 
methylated  4,4'-bis  (2-benzoxazolyl) 
stilbenes.  with  the  major  portion 
consisting  of  4-(2-benzoxazolyl)-4'-(5- 
methyl-2-benzoxazolyl)  stilbene  and 
lesser  portions  consisting  and  4.4' -bis  (2- 
benzoxazolyl)  stilbene,  as  an  optical 
brightener  in  all  food-contact  polymers. 
FOR  FURTHER  INFORMATION  CONTACT. 
Helen  R.  Thorsheim,  Center  for  Food 
Safety  and  Applied  Nutiition  (HFF-335), 
Food  and  Drug  Administration,  200  C 
St.,  SW.,  Washington.  DC  20204,  202- 
254-9511. 

SUPPtXMENTARY  information:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(B)(5))), 
notice  is  given  that  a  petition  [TAP 
2B4317)  has  been  filed  by  Hoechst 
Aktiengesellschaft,  c/o  1001  G  St.,  NW.. 
suite  500  West.  Washington,  DC  20001 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  i  178.3297 
Colorants  for  polymers  (21  CFR 


[Docket  No.  92F-01111 

Lubrizol  Corp.;  Filing  of  Food  Additive 
Petitions 

agency:  Food  and  Drug  .'Xdministration. 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Admmistration  (FDA)  is  announcing 
tiiat  The  Lubrizol  Corp.  has  filed  three 
petitions  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  poly(?odium 
2-acry!amido-2-methylpropanesulfonate) 
in  adhesives  and  as  components  of 
paper  and  paperboard  intended  to 
contact  food. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  N.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW..  '^'ashmgton,  DC  20204,  202-254- 
9500. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  three  petitions  (F.\P 
9B4I33,  9B4131,  9B4132)  have  been  filed 
on  behalf  of  The  Lubrizol  Corp..  29400 
Lakeland  Blvd.,  Wickliffe,  OH  44092- 
2298.  The  petitions  propose  respectively 
that  the  food  additive  regulations  in 
§  175.105  Adhesives  (21  CFR  175.105], 
§  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods.  (21  CFR  176.170).  and 
5  176,180  Components  of  paper  and 
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paperboard  in  contact  with  dry  food  (21 
CFR  176.180)  be  amended  to  provide  for 
the  safe  use  of  polyfsodium  2- 
acrylamido-2-methylpropanesuifonatpi 
in  adhesives  and  as  coniponents  of 
paper  and  paperboard  intended  to 
contact  food, 

The  potential  environment.di  impact  of 
this  action  is  being  reviewed.  It  the 
agency  finds  that  an  environmerta! 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  wiii  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25  40lci, 

Dated:  March  31, 1992. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc  92-8027  Filed  4-7-92:  a45  am] 

BILUNG  CODE  416O-01-W 


(Docket  No.  92G-0 129] 

Weyerhaeuser  Co.:  Petition  for 
Affirmation  of  GRAS  Status 

AGENCY:  Food  and  Dnig  Administration, 
fiHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
.'\Gministraiion  (FDA)  is  announcing 
that  Weyerhaeuser  Co.  has  filed  a 
petition  (GRASP  2Cr0388)  proposing  that 
cellulose  (lC*F^,o05)n.  an  unbranched 
polymer  of  D-glucopyranose  units  joined 
by  /3  =  l,4-glucosidic  bonds)  derived  by 
culturing  Acetobacter  aceti  subspecies 
xylinum  be  affirmed  as  generally 
recognized  as  sa*^e  (GRAS)  as  a  direct 
human  food  ingredient. 

DATES:  Written  comments  by  June  8, 
1992, 

ADDRESSES:  Submit  written  comm.ents 
to  the  Dockets  Maragem.ent  Branch 
(HFA-305).  Food  and  Drug 
.'Xdministration.  rm  1-23,  12420  Parklawn 

Dr.,  Rockvilie,  .MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

F,  Owen  Fields.  Center  for  Food  Suft:y 
and  .Applied  Nutrition  (HFF'-333),  F'ood 
and  Drug  .Adm.inistration.  200  C  St.  SW., 
Washington,  DC  20204,  202-254-9523. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug  and  Cosmetic 
.^ct  (sees.  201(s),  409(b)(5)  (21  U.S.C. 
321(s).  348(b)(5)))  and  the  regulations  for 
affirmation  of  GR.A.S  status  m  §  170  35 
(21  CFR  170.35).  notice  is  given  that 
Weyerhaeuser  Co.,  Tacoma,  WA  98477, 
has  filed  a  petition  (GFly\SF"'  2G0388) 
proposing  that  rellulose  ((QsHjcOjln,  ar. 
unbranched  polymer  of  D-glucopyranose 


units  joined  by  /3  =  l,4-glucosidic  bonds) 
derived  by  culturing  Acetobacter  accts 
subspecies  xylinum  be  affirmed  as 
GRAS  for  use  as  a  direct  human  food 
mg-edient. 

The  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Branch (address  above) 

,A.ny  petition  that  meets  the 
requirments  outlined  m  §  J  1~0.30  and 
i:'0.35  is  filed  by  the  agency.  There  is  no 
prefihng  review  of  the  adequacy  of  data 
to  support  a  GFIAS  conclusion.  Thus,  the 
filing  of  a  petition  for  GRAS  affumation 
should  not  be  interpreted  as  a 
prelimiinary  indication  of  suitability  for 
GRAS  affirmation. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c;. 

interested  persons  may,  on  or  before 
June  8,  1992.  review  the  petition  and/or 
file  comments  (two  copies,  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document]  with  the  Dockets 
Management  Branch  (address  above). 
Comments  should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is.  or- 
is not.  GRAS  for  the  proposed  use.  A 
copy  of  the  petition  and  received 
comm.ents  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  March  31, 1992. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc  92-8028  Filed  4-7-92;  8:45  am] 

BHJJNO  CODE  4160-01-M 


[Docket  No.  92N-0 160] 

Fujisawa  USA,  Lyphomed  Division; 
Withdrawal  of  Approval  of  One  New 
Drug  Application  and  Seven 
Abbreviated  New  Drug  Applications 

agency:  Food  and  Drug  Administration. 

FFFiS, 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  [FD.'\)  is  withdrawing 
approval  of  one  new  drug  application 
(NDAj  and  seven  abbreviated  new  drug 
applications  (ANDA's)  held  by  Fujisawa 
USA.  Lyphomed  Division  (Lyphomed). 
2045  North  Cornell  .Ave,.  Melrose  Park, 


IL  80160  Lyphomed  has  agreed  in 
wnting  to  permit  FDA  to  withdraw 
approval  of  the  applications,  and  has 
waived  its  opportunity  for  a  hearing. 
This  action  stems  from  the  discovery  of 
untrue  statements,  unresolved 
discrepancies,  and  omissions  concerning 
information  used  to  support  approval  of 
the  apphcation. 

EFFTCTfVE  DATE:  A?-]  8,  1992. 

FOR  FURTMER  INFORMATIOW  CONTACT. 

Christina  Good,  Center  for  Drug 
Evaluation  and  Research  (HFD-366). 
Food  and  Drug  Administration.  7500 
Blandish  PL,  Rockvilie.  MD  20855,  301- 
295-8041. 

8UPPLXMENTARV  iNFQRMA-^toH:  Recently, 
FDA  became  aware  of  untrue 
statements,  discrepancies,  and 
omissions  that  relate  to  manufacturing, 
control,  and  stability  tests  of  drug 
products  used  to  support  approval  of  the 
following  NDA  and  ANDA's  held  by 
Lyphomed; 

NDA  18-507,  Furosemide  Injection.  10 
milligrams  per  milliliter  (mg/mL); 

ANDA  70-058.  Dopamine 
Hydrochloride  Injection.  40  mg; 

ANDA  70-059.  Dopamine 
Hydrochloride  Injection,  80  mg: 

ANDA  70-071.  Metronidazole 
Injection.  500  mg/lOO  mL; 

ANDA  70-134.  Bretylium  Tosylate 
Injection,  50  mg/mL; 

ANDA  70-295,  Metronidazole 
Hydrochloride  for  Injection.  500  mg 
base/vial; 

ANDA  70-364,  Dopamine 
Hydrochloride  Injection.  160  mg;  and 

ANDA  88-939,  Leucovorin  Calcium  for 
Injection,  50  mg  base/vial. 

After  careful  review  of  inspectional 
findings,  the  agency  determined  that 
there  was  sufficient  justification  to 
initiate  proceedings  to  withdraw 
approval  of  the  products  listed  above. 
Lyphomed  was  notified  in  writing  of 
these  determinations  on  January  28. 
1992,  and.  in  accordance  with  21  CFR 
314.150(d),  was  offered  an  opportunity  to 
permit  FDA  to  withdraw  the 
applications.  Subsequently,  in  letters 
dated  March  5. 1992,  Lyphomed 
requested  withdrawal  of  the  NDA  and 
the  ANDA's.  thereby  waiving  its 
opportimity  for  a  hearing.  Diuing  the 
time  FDA  was  initiating  the  process  for 
downgrading  the  therapeutic 
equivalence  codes  of  the  applications, 
Lyphomed  specifically  requested 
withdrawal  of  ANDA  88-939  in  a  letter 
dated  February  10, 1992,  FDA  separately 
acknowledged  receipt  of  this  requested 
withdrawal  of  approval  for  ANDA  88- 
939  (Leucovorin  Calcium  for  Injection,  50 
mg  base/vial)  and  stated  that 
appropriate  notice  of  withdrawal  of 
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approval  wo'jid  be  given  by  publication 
in  the  Federal  Registej  in  accordance 
with  21  CFR  314  152 

Therefore,  'dnder  seci.on  505(e)  of  the 
Federal  Food,  Drjg,  and  Cosmetic  Act 
(21  use.  355(e)).  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82),  approval  of  the  ANDA's  and 
the  .VDA  listed  above,  and  all 
arr.endments  and  supplements  thereto  is 
withdrawn  effective  April  8. 1992. 
Distribution  of  these  products  in 
interstate  commerce  without  an 
approved  application  is  illegal  and 
subject  to  regulatory  action. 

Dated:  March  31. 1992. 
Carle  Peck, 

Director.  Center  for  Drvg  Evaluation  and 
Research. 
[I  R  Doc.  92-.«T26  Filed  4-7-82;  a-45  am) 


Social  Security  Administration 

Statement  of  Organliation.  Function* 
and  Delegations  of  Authority 

Part  S  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (HHS) 
covers  the  Social  Security 
Administration  (SSA).  Notice  is  being 
given  that  chapter  S2.  of  the  Office  of 
the  Deputy  Commissioner,  Operations, 
is  being  amended  to  reflect  the 
establishment  of  a  new  office  in  that 
component.  The  800  Number 
Management  Staff  (S2KA)  is  being 
deleted  from  the  Office  of  Operations 
Management  and  Program  Integration 
(S2K).  and  the  Office  of  800  Number 
Operations  (S2M)  is  being  established. 
The  changes  are  as  follows: 
Section  S2K.00    The  Office  of 
Operations  Management  and 
Program  Integration — (Mission): 
(Correct  typographical  error  SlK.00  to 
S2K.00i 
Sec'ion  S2K.10    The  Office  of 
Operations  .Management  and 
Program  Integration — 
fOrfianizationi: 
Delete. 
D  The  800  .Number  Management  Staff 

(S2KA). 
Reletter 

E"  to 'T)"  and  "F' to  •'£." 
SecVor.  S2K.20     T>.e  Office  of 
Operations  Management  and 
Program  Integration — i,'Funct:on£j: 
Delete 
D  The  800  Nirr.ber  Management  Staff 

;S2!C.M  :n  its  er'^.-e^y 
Reletter 

"E"  to  "D"  and  T'  to  'T." 
Add: 


Subchapter  S2M— The  Office  of  800 
Number  Operations 

S2M.00    Mission 

S2M.10    Organization 

S2M.20    Functions 

Section  S2M.00    The  Office  of  800 
Number  Operations — (Mission):  The 
Office  of  800  Number  Operations  is 
responsible  for  planning,  implementing, 
operating  and  evaluating  SSA's  800 
Number  service  to  the  public.  This  office 
develops  and  implements  plans  for 
routing  telephone  calls  within  the  800 
number  system  and  for  evaluating  and 
modifying  these  plans  as  needed  to 
maximize  call  answering  effectiveness 
and  efficiency.  The  office  plans  and 
conducts  studies  and  analyses  of  800 
number  operations  to  assess  and 
improve  the  service  provided. 

The  office  provides  broad  operations 
support  to  37  teleservice  centers  (TSCs), 
including  developing  and 
communicating  uniform  operating 
policies  and  procedures.  The  office 
establishes  close,  effective  working 
relationships  with  SSA  policy,  program 
and  administrative  components  and 
with  other  Federal  agencies  which  have 
important  roles  in  the  delivery  and 
evaluation  of  SSA's  800  number 
telephone  service  to  the  public. 

Section  S2M.10  The  Office  of  800 
Number  Operations — (Organization): 
The  Office  of  800  Number  Operations 
includes: 

A.  The  Director  of  the  Office  of  800 
Number  Operations  (S2M). 

B.  The  Deputy  Director  of  the  Office  of 
800  Number  Operations  (S2M). 

C.  The  Immediate  Office  of  the 
Director  of  the  Office  of  800  Number 
Operations  (S2M). 

D.  The  Planning  Staff  (S2MA). 

E.  The  Operations  Staff  (S2MB). 

F.  The  Teleservice  Control  Center 
(S2MC). 

Section  S2M.20  The  Office  of  800 
Number  Operations — (Functions): 

A.  The  Director,  Office  of  800  Number 
Operations  (S2M)  is  directly  responsible 
to  the  Deputy  Commissioner  for 
Operations  (DCO)  for  carrying  out  the 
Office's  mission  relating  to  the  operation 
of  SSA's  national  800  Number  service 
and  provides  general  supervision  to  the 
major  components  in  the  Office. 

B.  The  Deputy  Director.  Office  of  800 
Number  Operations  (S2M)  assists  the 
Director  in  carrying  out  his/her 
responsibilities  and  performs  other 
duties  as  the  Director  may  prescribe. 

C.  The  Immediate  Office  of  the  Office 
of  800  Number  Operations  (S2M) 
provides  the  Director  with  staff 
assistance  over  the  full  range  of  his/her 
responsibilitiet. 

D.  The  Planning  Staff  (S2MA). 


1  Plans,  designs,  implements  and 
evaluates  studies  and  analyses  to  assess 
800  number  service  and  affected 
operational  goals  and  objectives. 

2.  Develops  and  evaluates  800  number 
service  indicators.  Provides  leadership 
on  800  number  planning  initiatives  for 
the  DCO. 

3.  Studies  and  evaluates  the 
application  of  innovative  concepts  and 
technologies  for  SSA's  national  80(J 
number  service. 

4.  .Analyzes  800  number  management 
information  data,  evaluates  trends  and 
long-range  planning  needs  and  prepares 
executive-level  reports. 

5.  Evaluates  and  plans  for 
implementation  of  legislative  issues  that 
impact  SSA's  800  number  service. 
Works  with  other  SSA  components  and 
other  Federal  agencies  that  conduct 
evaluations  of  800  number  services. 

E.  The  Operations  Staff  (S2MB). 

1.  Plans,  develops,  implements  and 
evaluates  systematic  measurement 
processes  to  assess  the  operational 
effectiveness  and  efficiency  of  QOQ 
number  operations. 

2.  Develops  and  maintains  the  TSC 
Operating  Guide,  other  TSC  operating 
instructions  and  teleservice 
representative  (TSR)  training  materials. 

3.  Develops  and  evaluates  plans  for 
the  effective  utilization  of  TSC 
resources  Evaluates  the  use  of 
automated  equipment  and  backup 
answering  units. 

4  Develops  and  evaluates  operational 
TRS  quality  review  policies.  Evaluates 
TRS  training  needs  to  ensure  quality 
public  service  is  provided. 

F,  The  Teleservice  Control  Center 
(S2.MC). 

1.  Plans,  develops,  implements  and 
evaluates  the  effectiveness  and 
efficiency  of  the  routing  of  800  number 
calls  to  the  geographically  dispersed 
TSCs  that  provide  800  number  service. 

2.  Monitors  the  daily  operation  of 
routing  plans  and  works  closely  with 
management  in  TSCs  to  make 
emergency  changes  to  the  plans  to 
ensure  the  best  possible  public  service. 

3  Develops  and  maintains  an 
effective  management  information 
system  needed  for  the  800  number 
operation  and  produces  the  required 
reports.  Analyzes  the  information  to 
evaluate  the  routing  of  calis. 

4.  Identifies  and  assesses  trends  and/ 
or  patterns  that  impact  call  volumes  and 
resource  requirements.  Project  call 
volumes  and  creates  staffmg  models  and 
other  techniques  to  determine  future  call 
handling  capacity  needs. 
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Dated;  December  9, 1991. 
Louis  W.  Sullivan. 

Secretary  of  Health  and  Human  Sen-ices 
[FR  Doc,  92--8-6  Filed  4-7-92:  8  45  amj 

BILUNQ  COD€  4910-11-M 

[  Social  Security  Acqulescencs  Ruling  92- 

4(11)1 

Bloodsworth  v.  Heckler,  Judicial 
Review  of  an  Appeals  Council 
Dismissal  of  a  Request  for  Review  of 
an  Administrative  Law  Judge  Decision 

agency:  Social  Security  Administration. 

iiHS, 

ACTION:  Notice  of  Social  Security 

Acquiescence  Ruling. 

summary:  In  accordance  with  20  CFR 
422,406(b)f2)  published  January  11.  1990 
!55  FR  1012),  the  Commissioner  of  Social 
Security  gives  notice  of  Social  Security 
.Acquiescence  Ruling  92-4(11). 
EFFECTIVE  DATE:  April  8.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ethel  B.  Hill,  Esq,.  Litigation  Staff.  Social 
Security  Administration.  6401  Security 
Blvd.,  Baltimore.  MD  21235.  (410)  96ft- 
5044, 

SUPPLEMENTARY  INFORMATION:  .\!thoufih 

not  required  to  do  so  pursuant  to  5 
U.S.C,  552(a)(ll  and  {a)(2),  we  are 
publishing  this  Social  Security 
Acquiescence  Ruling  in  accordance  with 
20  CFR  422,406(b](2). 

A  Social  Security  Acquiescence 
Ruling  explains  how  we  will  apply  a 
holding  in  a  decision  of  a  United  States 
Court  of  Appeals  that  we  determine 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  when  the  Government  has 
decided  not  to  sef  k  further  review  or  is 
unsuccessful  on  further  review. 

We  will  apply  the  holding  of  the  Court 
of  Appeals  decision  as  explained  in  this 
Social  Security  Acquiescence  Ruimg  to 
Appeals  Council  dismissals  within  the 
Eleventh  Circuit.  This  Social  Security 
Acquiescence  Ruling  will  apply  to  all 
determinations  and  decisions  made  on 
or  after  April  8,  1992,  If  we  made  a 
determination  or  decision  on  your 
application  for  benefits  between  April 
25. 1983.  the  date  of  the  Court  of 
Appeals'  decision  and  Apnl  8,  1992.  the 
efTective  date  of  this  Social  Security 
Acquiescence  Ruling,  you  may  request 
application  of  the  Social  Secunty 
Acquiescence  Ruling  to  your  claim  if 
you  first  demonstrate,  pursuant  to  20 
CFR  404.98,5(b)  or  416  UBSib).  that 
application  of  the  Ruling  could  change 
our  prior  determination  or  decision. 

If  this  Social  Secunty  Acquiescence 
Ruling  is  later  rescinded  as  obsolete,  we 
will  publish  a  notice  in  the  Federal 


Register  to  that  effect  as  provided  for  in 
20  CFR  404,985(el  or  416,1485(p!   !f  we 
decide  to  relitigate  the  issue  covered  by 
this  Social  Security  Acquiescence  Ruling 
as  provided  for  by  20  CFR  404.985(c)  or 
416  1485(c).  we  will  publish  a  notice  in 
the  Federal  Register  stating  that  we  will 
apply  our  interpretation  of  the  Act  or 
regulations  involved  and  explaining  why 
we  have  decided  to  relitigate  the  issue. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos  93  802  Social  Security- 
Disability  Insurance;  9.3  803  Social  Security — 
Retirement  Insurance,  93.805  Social 
Secunty — Survivor  s  Insurance:  93,806 — 
Special  Benefits  for  Disabled  Coal  Miners; 
93.807 — Supplemental  Security  Income.) 

Gwendolyn  S  King. 
Commissioner  of  Social  Security. 

Acquiescence  Ruling  92— *f11) 

Bloodsworth  v.  //ei/A/er.  703  F.2d  1233 
(11th  Cir  1983)— Judicial  Review  of  an 
Appeals  Council  Dismissal  of  a  Request 
for  Review  of  an  Administrative  Law 
Judge  (ALJ)  Decision. 

Issue 

Whether  an  Appeals  Council 
dismissal  of  a  request  for  review  of  an 
ALJ  decision  is  a  "final  decision"  which 

is  judicially  reviewable 

Statute/ Regulation /Ruling  Citation 

Sections  205(g)  and  (h)  and  1631(c)(3) 
of  the  Social  Secunty  Act  (42  U.S.C. 
sections  405(g)  and  (h)  and  1383(c)(3)); 
20  CFR  404.955.  404.967,  404.971,  404.972, 
404,982,  416.1455.  416.1467,  416.1471, 
416.14'2,  416,1482  and  422.210. 

Circuit 

Eleventh  (Alabama.  Florida,  Georgia) 
Bloodsworth  v.  Heckler,  703  F.2d  1233 
(lllh  Cir.  1983). 

.Applicability  Of  Ruling 

This  ruling  applies  only  to  Appeals 
Council  dismissals  of  requests  for 

review  of  AL]  decisions. 

Description  Of  Case 

In  19"9,  Mr.  Jack  Bloodsworth.  the 

pidintiff  in  this  case,  filed  applications 
for  a  penod  of  disability,  disabiUty 
insurance  benefits,  and  supplemental 
security  income  payments.  The 
applications  were  denied  initially,  on 
reconsideration,  and  by  an  ALJ  after  a 
hs-Hnng,  The  claimant  missed  the  60  day 
time  limit  for  appealing  to  the  Appeals 
Council,  and  his  request  for  review  of 
the  ALJ  decision,  which  was  filed 
approximately  two  weeks  after  the 
deadline,  was  dismissed  by  the  Council 
on  the  basis  of  untimeliness  without 
good  cause. 


The  claimant  then  filed  a  complaint  in 
Federal  district  court,  alleging  that 
denial  of  the  extension  of  time  to  file 
was  not  supported  by  substantial 
evidence.  The  district  court  rejected  the 
Secretary's  argument  that  it  lacked 
jurisdiction.  '  reviewed  the  Appeals 
Council's  denial  of  an  extension  of  time, 
and  remanded  the  case  for 
consideration  of  the  merits  of  Mr. 
Bloodsworth's  claim.  On  remand,  the 
Appeals  Council  restated  its  position 
that  the  plaintiffs  request  for  review 
was  untimely  filed  but  considered  the 
claim  on  the  merits  as  ordered,  and 
denied  the  plaintiffs  request  for  review. 
The  district  court  affirmed  the  decision 
of  the  Secretary  and  the  plaintiff 
appealed.  On  appeal,  the  Secretary 
again  argued  that  the  district  court 
lacked  jurisdiction. 

Hoidmg 

The  Court  of  Appeals  held  that  an 
Appeals  Council  dismissal  of  a  request 
for  review  of  an  ALJ  decision  for 
reasons  of  untimeliness  is  a  "final 
decision  of  the  Secretary  made  after  a 
hearing"  within  the  meaning  of  section 
205(g)  of  the  Social  Security  Act  *  and, 
therefore,  subject  to  judicial  review. 

The  appeals  court  said  that  regarding 
the  right  to  judicial  review,  neither  the 
statute  nor  the  regulations  make  any 
distinction  between  Appeals  Council 
dismissals  and  "determinations  on  the 
merits."  The  court  found  that  both 
actions  are  equally  final  and  that  both 
trigger  a  right  to  review  by  the  district 
court.  The  court  read  20  CFR  404.972  and 
404.981 '  to  provide  that  "an  Appeals 


'  The  Secretary  argued  that  the  diatrict  court 
lacked  subject  matter  jurisdiction  under  aecUoru 
205(g)  and  (h)  of  the  Social  Security  Act  (42  U.S.C 
aecuon  405(g)  and  (h))  because  the  plaintiff  failed  to 
meet  the  "final  decision"  and  "made  after  a 
hearing"  requirements  of  these  sections.  The 
Secretary  contended  that  (1)  dismissal  of  a  request 
for  review  on  the  basis  of  untimelmess  without 
"good  cause"  is  not  a  "final  decision"  for  it  does  not 
constitute  a  determination  on  the  merits  and  (2)  It  is 
not  "made  after  a  hearing"  because  no  bearing  is 
granted  solely  and  specifically  on  the  request  for 
review  Itself 

•  Section  205(g)  of  the  Social  Security  Act  (42 
U.S.C.  section  405(g)  provides  in  pertinent  part  *  *  ' 
any  individual,  after  any  final  decision  of  the 
Secretary  made  after  a  hearing  to  which  he  was  a 
party  *  *  *  .  may  obtain  a  review  of  such  decision 
by  a  civil  action  commenced  within  sixty  days  after 
the  maihng  to  him  of  notice  of  such  decision  or 
within  such  further  time  as  the  Secretary  may  allow. 

'  20  CFR  404  981  and  416 14S1  state  in  pertinent 

part the  Appeals  Council's  decision,  or  the 

decision  of  the  administrative  law  judge  if  the 
request  for  review  is  denied,  is  bmding  unless  you 
or  another  party  file  an  action  in  Federal  district 
court." 
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Council  review  determination,  on 
wha'ever  grounds,  is  perceived  as  the 
final  decision  from  which  to  take  an 
appeal  to  the  district  court  under  section 

4Ci5(gV 

Statement  As  To  How  Blood'iwarth 
Differs  From  Social  Securitv  Polic\ 

Tiie  Eleventh  Circuit  has  held  that  an 
Appeals  Council  dismissal  of  a  request 
for  review  of  an  ALJ  decision  for 
-pasons  of  untimeliness  is  a  "final 
decision  of  the  Secretary  made  after  a 
heanng  '  within  the  meaning  of  section 
205(g)  of  the  Social  Seairity  Act  and 
subject  to  judicial  review. 

Contrary'  to  the  holding  of  the 
Blcfodsworth  court  SSA  policy  is  that 
the  regulations  make  a  clear  distinction 
in  regard  to  rights  of  judicial  review 
between  dismissals  and  determinations 
on  the  merits  by  the  Appeals  Council.  * 
The  Appeals  Council  may  take  three 
types  of  action  following  an  ALJ 
decision:  it  may  grant  a  request  for 
review,  it  may  deny  a  request  for 
review,  or  it  may  dismiss  a  request  for 
review.  The  dismissal  of  a  request  for 
review  of  an  .ALj  decision  is  binding  and 
not  subject  to  further  review.  20  CFR 
404.9-2,  416.1472.  See  also  20  CFR 
404.955,  416.1455,  422.210  (Appeals 
Council  grant  of  request  or  denial  of 
request  for  review  of  an  All  decision  is 
judicially  revTewablej.  The  Appeals 
Council  will  dismiss  a  request  for 
review  if  it  is  untimely  filed  and  the  time 
for  filing  has  not  been  extended.  *  and 
the  Appeals  Council  may  dismsss  a 
request  for  review  for  other  prescribed 
reasons  20  CFR  404.971,  416.1471. 

SSA's  position,  based  on  the  above- 
cited  regulations,  is  that  an  Appeals 
Council  dismissal  is  not  a  "final  decision 
of  "he  Secretary  made  after  a  hearing" 
and  'herefore,  is  not  judicially 
review  gbie  under  section  205(g]  of  the 
Ac;  ';42  U.S.C.  405(g;). 

.Ahhough  the  Bloodsworth  holding  is 
contrar>  ?o  SSA's  interpretation  of  the 
.Act  and  its  regulations,  the  issue  is  a 
federal  jurisdiction  matter  and  would 
not  affect  Agency  policy  at  the  ALJ  or 
.Appeals  Council  levels.  *  Therefore,  the 


Agency  did  not  publish  an  Acquiescence 
Ruling  because  it  was  initially  thought 
unnecessary.  This  opinion  has  since 
changed  because  of  the  recently  issued 
acquiescence  resrulations. 

Explanation  Of  How  SS.\  Will  .Apply 
This  Decision  U  ;!hin  The  Circuit 

This  ruling  applies  only  to  cases 
involving  claimants  who  reside  in 
Alabama.  Florida,  or  Georgia  at  the  time 
of  the  Appeals  Council  dismissal  of  the 
request  for  review. 

Notices  sent  by  the  Appeals  Council 
which  dismiss  requests  for  review  of 
ALJ  decisions  will  advise  claimants  of 
their  right  to  request  judicial  review. 

[FR  Doc  92-8045  Filed  4-7-02;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 

URBAN  DEVELOPMENT 

Office  of  the  Secretary 

Docks'  ^c    0-92-^8,:!:  FO-  3212  •■••0- 01  i 

Amendrnent  of  Delegation  of 

Procurement  Authortty 

AGENcr:  Office  of  the  Secretary,  HUD. 
ac'on:  Notice  of  amendment  of 


*.\»  the  Supr«m«  Court  noted,  the  term  "final 
decision"  ii  Qot  defined  In  the  Social  Security  Act. 
but  the  Act  give*  the  Secretary  authority  to 
prescribe  its  meaning  by  regulation*.  Weinberger  v. 
Sc.':  422  U  S  749,  766  (1975). 

'  The  Appeals  Council  upon  good  cauae  shown, 
rp.a  j  ex'ird  »h«  tiir.e  for  filing  a  request  for  review 
o'  an  .ALj  decisicn. 

*  Since  Bloodaworih  was  decided,  the  Agency  has 
not  been  filing  motions  to  dismiss  in  cases  within 
the  Eleventh  Clicuit  involving  Appeals  Cotmcil 
dismissals  of  uDtlmely  requests  for  review  of  AL| 
:Jec"9ior.3 


delegation  of  authority. 


SUMMARY:  The  delegation  of  authority 
published  in  the  Federal  Register  on 
October  17, 1985  at  50  FR  42097(Docket 
No.  D-85-805;  FR-2082)  is  amended  by 
revising  the  delegation  of  procurement 
authority  to  the  Assistant  Secretary  for 
administration  to  remove  language 
requiring  the  Assistant  Secretary  for 
Administration,  as  Procurement 
Executive,  to  redelegate  procurement 
authority  to  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 

EFFECTIVE  date:  March  2.5  1«N2. 

FOR  FUBTMtR  if<FORMATlM  CONTACT: 

Roosevelt  Jones.  Director.  Office  of 
Procurement  and  Contracts,  room  5272. 
451  7th  Street,  SW..  Washington.  DC 
20410.  (202)  708-1290.  (This  is  not  a  toll- 
free  number.) 

gUPPLEMEMTAPY  INFORMATIOM:  ThiS 

delegation  of  authority  is  being 
amended  to  implement  the  Office  of 
Federal  Procurement  Policy  Act 
Amendments  of  1983  (41  U.S.C.  414(2)), 
and  Executive  Order  12352,  "Federal 
Procurement  Reforms",  dated  March  17. 
1982,  which  provide  for  high  level 
central  responsibility  for  procurement  in 
an  Executive  Agency  under  the 


Department's  Procurement  Executive, 
who  in  HUD  is  the  Assistant  Secretary 
for  .Administration.  The  Departments 
senior  management  recently  agreed  on  a 
consensuf  plan  for  improving 
procurement  under  the  Acquired 
Property  program,  which  necessitates 
this  revision  to  previous  delegations  of 
authority.  Under  the  Acquired  Property 
program,  the  Department  manages  and 
disposes  of  properties  owned  or  held  by 
HUD  as  mortgagee-in-possession 
pursuant  to  the  National  Housing  Act 
(12  U.S.C.  1701  erse?.). 

According,  the  delegation  of  authority 
published  in  the  Federal  Register  on 
October  17,  1985  at  50  FR  42097  (Docket 
No.  D-^5-805:  FR-2082)  is  amended  as 
follows; 

Section  A.  .\mendment  of  Delegation  of 

-Authority 

Section  A,  paragraph  1  of  the 
delegation  of  authonty  published  on 
October  17,  1985  at  50  FR  42097  (Docket 
No.  D-85-805;  FR-2082)  is  revised  to 
read  as  follows: 

Section  A.  Authority  Delegated 

The  Assistant  Secretary  for 
Administration,  designated  as  the 
Department's  Procurement  Executive,  is 
authorized  to  exercise  all  duties. 
responsibilities  and  powers  of  the 
Secretary  with  respect  to  Departmental 
procurement,  to  implement  Executive 
Order  12352,  "Federal  Procurement 
Reforms'",  dated  March  17.  1982.  and  the 
Department's  Procurement  Executive 
Charter,  dated  March  30,  1983. 

The  authonty  delegated  to  the 
Procurement  Executive  includes  the 
following  duties,  responsibilities  and 
powers: 

1.  Authonty  to  enter  uito  and 
administer  ail  procurement  contracts 
within  the  Department  and  m.ake  related 
determinations. 

Section  B.  Delegation  Revoked  in  Part 

Section  C,  paragraph  2  and  section  D, 
paragraph  2  of  the  delegation  of 
authonty  published  on  October  17,  1985 
at  50  FR  42097  (Docket  No.  D-85-805; 
FR-2a82)  are  revoked. 

Authorit>-:  41  U  S  C.  414(2);  sec  7(d). 
Department  of  Housing  and  Urban 
Developtnent  Act  (42  U.S.C.  3535(d)). 

Dated:  March  25.  1992. 
Jack  Kemp, 
Secretary. 
jFP  Doc.  92-a092  Filed  4-7-92,  8:45  am] 

BIU.I»«Q  coot  4310-U-M 
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Office  of  the  Assistant  Secretary  for 
Actorrinistration 

(Docket  No.  D-92-984;  FR-3213;  D-01] 

Amendment  of  Redelegation  of 
Procurement  Autttorfty 

AGEMCY:  Office  of  the  Assistant 
Secretary  for  Administration.  HUD. 
ACTION:  Amendment  of  redelegation  of 
procurement  authority. 

SUMMARY:  The  redelegation  of  authority 
published  in  the  Federal  Register  on 
October  17, 1985  at  50  FR  42098  [Docket 
No.  D-85-806;  FR-2082)  is  amended  to 
revise  language  redelegating 
procurement  authority  to  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  and  to  clarify  delegations 
of  procurment  authority  in  HUD's  Field 
structure.  Conflicting  redelegations  are 
revoked  in  part. 

EFFECTIVE  DATE  March  26.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  L.  Girovasi,  Jr..  Director,  Policy 
and  Evaluation  Division,  Office  of 
Procurement  and  Contracts,  room  5262. 
451  7th  Street,  SW.,  Washington,  DC 
20410.  (2021  708-0294.  [This  is  not  a  toll- 
free  number.) 

SUPPLEMENTARY  INFORMATION:  This 
redelegation  of  authority  is  being 
amended  to  implement  the  Office  of 
Federal  Procurement  Policy  Act 
Amendments  of  1983  (41  USC.  414(2)1. 
and  Executive  Order  12352,  "Federal 
Procurement  Reforms",  dated  March  17, 
1982,  which  provide  for  high  level 
central  responsibility  for  procurement  in 
an  Executive  Agency  under  the 
Departments  Procurement  Executive, 
who  in  HLTD  is  the  Assistant  Secretary 
for  Administration.  The  Department  s 
senior  mangement  recently  agreed  on  a 
consensus  plan  for  improving 
procurement  under  the  Acquired 
Property  program,  which  necessitates 
this  revision  to  previous  redelegations  of 
authority.  Under  the  Acquired  Property 
program,  the  Department  manages  and 
disposes  of  properties  owned  or  held  by 
HUD  as  mortgagee-in-possession 
pursuant  to  the  National  Housing  Act 
(12  U.S.C.  1701  et  seq).  in  a  delegation 
of  authority  published  elsewhere  in 
today  s  Federal  Register  the  Secretary' 
revised  the  delegation  of  procurement 
authority  to  the  Assistant  Secretary  for 
.Administration  to  remove  language 
requinng  the  Assistant  Secretary  for 
Administration,  as  Procurement 
Executive,  to  redelegate  procurement 
authority  to  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commisioner 
This  redelegation  of  authority  is  being 
amended  to  revise  language  redelegating 
procurement  authonty  to  the  Assistant 


Secretar>'  for  Housing-Federal  Housing 

Commissioner,  and  to  clarify 
delegations  of  procurement  authoritv  to 
HUD  Field  Offices. 

Accordingly,  the  redelegation  of 
authonty  published  in  the  Federal 
Register  on  October  17.  1985  at  bO  FR 
42098  (Docket  No.  D-85-606.  FR-2062)  is 
amended  as  follows; 

Section  A.  Amendment  of  Redelegation 
of  Authority 

Section  A  of  the  Dtlegation  of 
Authority  published  on  October  1",  1985 
at  50  FR  42098  (Docket  No.  D-&5-806, 
FR-2082)  is  amended  to  read  as  follows: 

Section  A.  Authonty  Rt'deiPi^GU'd 

The  Procurement  Executive 
redelegates  the  following  jcwer  and 
authority 

1  The  President  of  GNMA  is 
authorized  to  exercise  procurement 
authonty  with  respect  to  requirements 
related  to  GNMA's  programmatic 
functions.  The  President  of  GN'MA 
exercises  statutory  procurement 
authority  with  respect  to  such 
requirements.  The  President  of  G.NMA  is 
authorized  to  redelegate  any  of  the 
powers  or  authonty  redelesated  to  him 
or  her  to  any  GNMA  employee  or 
employees. 

2.  Each  Regional  .Administra tor- 
Regional  Housing  Commissioner, 
Director,  Regional  Office  of 
Administration,  and  Director.  Regional 
Contracting  Division  is  designated  as  a 
Contracting  Officer  and  these  officials 
may.  subject  to  any  limitations  imposed 
by  the  Assistant  Secretary  for 
Administration  (Procurement 
Executive): 

a.  Enter  into  and  administer  all 
procurement  contracts  and  interagency 
agreements  for  property  and  services 
required  by  the  Department  (including 
the  publication  in  newspapers  of 
advertisements,  notices,  or  proposals), 
and  grants  and  cooperative  agreements 
m  support  of  the  Department's 
discretionary  assistance  programs,  with 
regard  to  activities  within  his  or  her 
respective  Region,  unless  otherwise 
delegated  by  the  Assistant  Secretary  for 
.'\dministration;  and 

b.  Redelegate  the  authority  delegated 
by  this  notice  to: 

(1)  Qualified  Rceional  Contracting 
Division  employees; 

(2)  Qualified  Administration 
employees  outside  the  Regional 
Contracting  Division;  and, 

(3)  Qualified  Housing  employees  for 
procuremient  contracts  for  the 
management  and/or  disposition  of 
properties  owned  or  held  by  HUD  as 
m.ortgagee-in-possession  under  the 
National  Housing  Act  (12  U.S.C  I'Ol  pI 


scfj).  Provided,  h;  wevf-r  '^:at  the 
Regional  Admuusiratu:  Regional 
Housing  Commissioner  shall  redelegate 
the  follovnng  procurement  authority 
under  this  subparagraph  2.b.(3]  to  Field 
Office  Directors  of  Housing 
Management: 

(i)  Authority  to  enter  into  emergency 
procurements  (pursuant  to  FAR  6.302-2); 
and 

(ii)  Authority  to  enter  small  purchases 
(pursuant  to  FAR  Part  13)  in  those  Field 
Offices  without  full-time  contracting 
personnel. 

The  Regional  Administrator  may  also 
redelegate  the  authority  in  subparagraph 
2.b.(3)(ii)  above  to  the  Office  of  Housing 
employees  designated  by  the  Field 
Office  Director  of  Housing  Management 
in  those  Field  Offices  without  full-time 
contracting  personnel. 

3.  The  authority  in  paragraph  2  of 
section  A  does  not  apply  to  the 
acquisition  (including  purchase,  lease,  or 
rental)  of  Federal  Information 
Processing  (FIP)  resources  as  defmed  in 
the  Federal  Information  Resources 
Management  Regulation,  unless  prior 
approval  has  been  received  from  the 
Office  of  Information  Policies  and 
Systems  (OIPS).  Acquisition  (including 
purchase,  lease,  or  rental)  of  FIP 
resources,  as  part  of  training  or  other 
support  provided  by  a  contractor,  is  also 
prohibited  without  the  prior  approval  of 
OIPS. 

4.  Any  redelegations  of  authority  in 
subparagraph  2.b.  shall  be  accomplished 
on  a  Standard  Form  1402,  Certificate  of 
Appointment,  which  may  be  revoked 
upon  a  showing  that  the  individual  has 
consistently  failed  to  adhere  to  sound 
procurement  practices,  and  with  respect 
to  the  authority  in  subparagraphs 
2.b.(3)(i)  and  2.b.(3)(ii)  after  consultation 
with  the  Assistant  Secretary  for 
Housing-Federal  Commissioner. 

Section  B.  Delegations  Revoked  in  Part 

The  following  delegations  are  revoked 
in  part: 

1.  Section  A  of  the  redelegation  of 
authority  published  on  February  15, 1991 
at  56  FR  6407. 

2.  Section  B  of  the  redelegation  of 
authority  published  on  October  17. 1985 
at  50  FR  42098. 

3.  Section  A,  subparagraph  l.(b)  of  the 
delegation  of  authority  published  on 
October  16, 1979  at  44  FR  59670. 

.\ulhonty;  41  U.S.C.  414(2);  »ec.  7(d), 
Department  of  Housing  and  Urt)an 
Development  Act  (42  U.S.C.  i  3535(d)). 
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Dated:  March  26, 1992. 
jun  E.  Tarro. 

Assistant  Secretary  for  Administration. 
(FR  Doc.  92-8093  Filed  4-7-92;  8:45  am) 


DEPARTMENT  OF  THE  INTEPIQn 


Bureau  of  Land  Management 


;AK-96-i-4r: 


-19155-161 


Alaska  N3*'ve  C;air-;s  Seection 

lii  acco:c!ar4;e  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(e)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18. 
1971,  43  U.S.C.  1601. 1613(e).  will  be 
issued  to  Doyon.  Limited  for 
approximately  22,477.32  acres.  The 
lands  involved  are  in  the  vicinity  of 
Galena,  Alaska. 

kjtrel  R,\pr  Mp.-idian,  Alaska 

T.  lOS.  R.  8E. 

Sees.  1  through  36,  inclusive. 

Containing  22,477.32  acres  as  shown  on  the 
plat  of  survey  accepted  April  4. 1980. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Fairbanks 
Daily  News-Miner.  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Alaska  State  Office  of  the  Bureau  of 
Land  Management,  222  West  Seventh 
Avenue.  «13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  part  claiming  a  property  interest 
which  is  adversely  a^ected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  May  8, 1992,  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the  ' 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E.  shall  be  deemed  to  have  waived  their 
righ*9 
Mar>  M.  Bor.e  I 

Supervisor.  Fairbanks  Section,  Branch  of 

Doyon /North  west  Adjudication. 

[FR  Doc.  92-8042  Filed  4-7-«2:  8:45  am] 

8li.LJ>*C  COO€  «JiO-^*-*l  I 


Bureau  of  I  a^d  Mar^agemer-t 

fAZ-202-0O-4212-13;  A2a   :65411 

Public  Land  Excharcp  Mariccpa,  Pinal 
3"'i  vay.^pai  Counties  A":20'':3 

agency:  Bureau  of  Land  Management 

'"terior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  All  or  part  of  the  following 
described  sections  containing  federal 
lands  are  being  considered  for  disposal 
by  exchange  pursuant  to  section  206  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1716. 

Gila  and  Salt  River  Meridian.  Arizona 
T.  1  N..  R.  3  W., 

Sees.  3  and  7 
T.  1  N.,  R,  4  W., 

Sees.  1. 11, 12, 13.  and  14. 
T.  1  N.,  R.  5  W.. 

Sec.  27. 
T.  2  N..  R.  3  W., 

Sees.  4,  5,  8,  9, 14, 15. 17. 18, 19,  20,  21,  22. 
26,  27,  2a  29,  33,  34  and  35. 
T.  2  N.,  R.  4  W., 

Sec.  1. 
T.  2  N.,  R.  5  W., 

Sec.  36. 
T.  8  N.,  R.  5  W., 

Sec.  15. 
T.  3  N.,  R.  4  W., 

Sees.  1, 11 12. 13, 14,  24.  25  and  36. 
T.  1  S.,  R.  2  W., 

Sees,  a  9,  30,  31,  32  and  36. 
T.  1  S.  R.  3  W.. 

Sees.  24  2a.  31  and  32. 
T.  1  S.,  R.  4  W..   ' 

Sees.  35  and  36. 
T.  2  S.,  R.  1  W.. 

Sees.  2,  11, 12,  25,  26.  27.  34  and  35. 
T.  2  S.,  R.  2  W., 

Sees.  5,  6. 18,  28  and  33. 
T.  2  S.,  R.  3  W., 

Sees.  5,  6,  6. 17,  and  19. 
T.  2  S.,  R.  4  W., 

Seel. 
T.  3  S..  R.  1  W., 

Sees.  1.  3,  4, 11, 12, 13. 14.  21,  22,  23,  24,  25. 
26,  27.  28.  33,  34,  35  and  36. 
T.  4  S.,  R.  1  E., 

Sees.  1,  3,  6,  7.  9. 10, 11. 12, 13.  34  and  35. 
T  5  S,  R  1  E, 

Sees.  2,  3, 10. 11. 13. 15.  22.  23.  24.  25.  27.  35 
and  36. 
T.  6  S..  R.  1  E., 

Sees.  2,  3, 10. 11, 12, 13, 14,  24,  25,  2a  35  and 
36, 
T.  7  S..  R.  1  E., 

Sees.  1.  5  and  6. 
T.  5  S.,  R.  2  E.. 

Sees.  5.  a  7,  a  9, 19,  29,  30,  31  and  32. 
T.  6  S.,  R.  2  E.. 

Sees.  5,  6,  7, 17,  la  19,  20,  21,  28,  29.  30.  31. 
32  and  33. 
T.  7  S.,  R.  2  E., 

Sees.  4.  5  and  6. 
T.  7  S..  3  E., 

Sees.  3, 4  and  5, 

Comprising  71.221.08  acres,  more  or  less. 


Final  determination  on  disp(;s.:'.  vvill 
await  completion  of  an  environmenidi 
analysis.  In  accordance  with  the 
regulations  cf  43  CFR  2201.1(b). 
publication  of  this  notice  will  segregate 
the  affected  public  lands  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights,  but  not  the 
mineral  leasing  laws  or  from  exchange 
pursuant  to  the  Federal  Land  Policy  and 
Management  Act  of  1976. 

The  segregation  of  the  above- 
described  lands  shall  term.inate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

For  a  period  of  forty-five  (45)  days, 
interested  parties  may  submit  comments 
to  the  District  Manager.  Phoenix  District 
Office,  2051  West  Deer  Valley  Road, 
Phoenix,  Arizona  85027. 

Dated:  March  30,  1992. 
Henri  R   Bisson. 
District  Manager. 
fFR  Dnr  Q2-8039  Filed  4-7-92;  8:45  am) 

BIl.l;NG  C00€   43!0  32-M 

[AZ-020-00-4212-13;  AZA-25295] 

Public  Land  Exchange,  Maricopa 
County,  Arizona 

agency:  Burpaa  of  Land  Management. 

action:  Notice  of  realty  action. 

SUMMARY:  All  or  part  of  the  following 
described  sections  containing  federal 
lands  are  being  considered  for  disposal 
by  exchange  pursuant  to  section  206  of 
the  Federal  Land  Policy  and 
Managpment  Act  of  1976,  43  U.S.C.  1716. 

Gila  and  Salt  River  Meridian.  Arizona 

T.  2S..  R  3  VV. 

Sees.  7  and  18. 
T.  2  S.,  R.  4  W.. 

Sees.  11, 12, 13  and  14. 

Comprising  2055.19  acres,  more  or  less. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis.  In  accordance  with  the 
regulations  of  43  CFR  2201.1  (b). 
publication  of  this  notice  will  segregate 
the  affected  public  lands  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights,  but  not  the 
mineral  leasing  laws  or  from  exchange 
pursuant  to  the  Federal  Land  Policy  and 
Management  Act  of  19"6 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  docu.ment  conveying  such 
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lands  or  upon  publication  m  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

For  a  period  of  fort^-five  (45)  days, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Phoenix  District 
Office,  2015  West  Deer  Valley  Road. 
Phoenix,  Arizona  85027. 

Dated:  March  30, 1992. 
Henri  R.  Bisson, 

DistriL  i  Manager. 

(PR  Doc.  92-8040  Filed  4-7-92;  8:45  am] 

BILLINv".  CODE  43in-3J~M 

IID-943-4214-10;  IDI-287381 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  ID 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
525.57  acres  of  public  land  in  Boise 
county  to  protect  the  archeological 
values  of  the  Cen'erville  Townsite.  This 
notice  closes  the  land  for  up  to  2  years 
from  surface  entry  and  mining.  The  land 
will  remain  open  to  mineral  leasing. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by  July 
7,  1992. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Idaho 
State  Director,  ELM,  3380  Americana 
Terrace,  Boise,  Idaho  83"06. 
FOR  FURTHER  INFCRM«TION  CONTACT 
William  E.  Ireland.  BLM.  Idaho  State 
Off:,',e.  208  384-3162. 
SUPPLEMENTARY  INFORMATION:  On 
March  5,  1992.  a  petitio:;  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  public 
land  from  settlement,  sale,  location,  cr 
eintry  under  the  general  land  laws, 
including  the  mining  laws  subject  to 
valid  existing  rights. 

Poise  Meridian 

T  ;■  \.,  R.  •  E.. 
Sec.  29. 

The  area  described  contains  525.57  acres  in 
Idaho  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the 
archeological  values  of  the  Centerville 
Townsite. 

For  a  period  to  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 


present  their  views  m  writing  to  the 
Idaho  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Idaho  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  m.eeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publicition  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  tempora.ry  uses  which  may  be 
permitted  during  this  segregative  period 
are  timber  sales,  rights-of-way, 
recreation  use  and  wildlife  or  vegetative 
studies. 

D.i'ei  March  30. 1332. 
VVLliiam  E.  Ireland, 
Chief,  Realty  Operations. 

[PR  Doc  92-7985  Filed  4-7-92;  8:45  am) 

BILUMG  CODE  4310-«e-tl 


Minerals  Management  Service 
[DES  92-11] 

Guif  of  Mexico  Region;  AvailabilMy  of 
the  Proposed  Noiice^  of  Saie  ai.d  ihe 
Draft  Eiwironmenta!  Impact  Statement 
and  the  Intent  To  Hold  Public  Hearings 
Regarding  Proposed  Central  a'^H 
Western  Gulf  of  Mexico  Saies  142  and 
143 

Gulf  of  Mexico  (GOM)  Outer 
Continental  Shelf  (OCS);  notice  of 
availability  of  proposed  notices  of  sale 
for  proposed  Oil  and  Gas  Lease  Sale 
142;  Central  GOM.  and  proposed  Oil 
and  Gas  Lease  Sale  143,  Western  GOM. 
This  notice  of  availability  is  published, 
pursuant  to  30  CFR  258.29(c),  as  a  matter 
of  infonnation  to  the  public. 

With  regard  to  oil  and  gas  leasing  on 
the  OCS,  the  Secretary  of  the  Interior, 
pursuant  to  section  19  of  the  OCS  Lands 
Act,  as  amended,  provides  the  affected 
States  the  opportunity  to  review  the 
proposed  notices  of  sale.  The  proposed 


Notices  of  Sale  for  proposed  Sales  142 
and  143  may  be  obtained  by  written 
request  to  the  Public  Information  Unit, 
Gulf  of  Mexico  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  New  Orleans.  Louisiana 
70123-2394,  or  by  telephone  (504)  736- 
2519. 

The  final  notice  of  Sale  for  each  sale 
will  be  published  in  the  Federal  Register 
at  least  30  days  prior  to  the  date  of  bid 
opening.  Bid  opening  for  proposed  Sale 
142  is  scheduled  for  March  1993,  and  for 
proposed  Sale  143.  bid  opening  is 
scheduled  for  August  1993. 

Availability  of  the  Draft  En\'iron mental 
Impact  Statement 

The  Minerals  Management  Service 
has  prepared  a  draft  Environmental 
Impact  Statement  (EIS)  relating  to  the 
proposed  1993  OCS  oil  and  gas  lease 
sales  in  the  Central  and  Western  GOM. 
The  proposed  Central  Gulf  Sale  142  will 
offer  for  lease  approximately  28  million 
acres,  and  the  Western  Gulf  Sale  143 
will  offer  approximately  26  million  acres 
(acreage  as  of  January  1992).  Single 
copies  of  the  draft  EIS  can  be  obtained 
from  the  Minerals  Management  Service, 
Gulf  of  Mexico  OCS  Region,  attention: 
Public  Information  Office,  1201 
Elmwood  Park  Boulevard,  room  114, 
New  Orleans,  Louisiana  70123. 

Copies  of  the  draft  EIS  will  also  be 
available  for  review  by  the  public  in  the 
following  libraries: 

Texas 

Austin  Public  Librarj',  402  West  Ninth  Street 

Austin 
Houston  Public  Library,  500  McKinney  Street, 

Houston 
Dallas  Public  Library,  1513  Young  Street, 

Dallas 
Brazoria  County  Library.  410  Brazoport 

Boulevard,  Freeport 
LaRatama  Library.  505  Mesquite  Street, 

Corpus  Christi 
Texas  Southmost  College  Library,  1825  May 

Street,  Bownsville 
Rosenberg  Library,  2310  Sealy  Street. 

Galveston 
Texas  State  Library.  1200  Brazos  Street, 

Austin 
Texas  ASM  University,  Evans  Library, 

Spence  and  Lubbock  Streets.  College 

Station 
University  of  Texas,  Lyndon  B.  Johjison 

School  of  Public  Affairs  Library,  2313  Red 

River  Street,  Austin 
The  University  of  Texas  at  Dallas  Library, 

2601  North  Floyd  Road.  Richardson 
Lamar  University,  Gray  Library.  Virginia 

Avenue,  Beaumont 
East  Texas  State  University  Library,  2600 

Neal  Street.  Commerce 
Stephen  F.  Austin  State  University,  Steen 

Library,  Wilson  Drive,  Nacogdoches 
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L'nivertity  of  Texas.  Zlst  and  Speedway 

Streets,  Ajs'..? 
L'nivers.v   m  T  •>«:  )s  Law  School.  Tariton  Law 

Library.  ~'^"  East  26th  Street.  Austin 
Baylor  University  Library.  13125  Third  Street, 

Waco 
University  of  Texas  at  Arlington.  701  South 

Cooper  Street.  Arlington 
University  of  Houston-University  Park.  4800 

Caihoun  Boulevard.  Houston 
University  of  Texas  at  El  Paso.  Wiggins  Road 

and  University  Avenue.  EU  Paso 
Abilene  Christian  University.  Margaret  and 
Herman  Br"vm  Library.  1600  Campus 
Court.  Abilene 
Texas  Tech  University  Library.  18th  and 

Boston  Streets,  Lubbock 
University  of  Texas  at  San  Antonio.  John 
Peace  Boulevard.  San  Antonio. 

IjjvAsiana 

Tulane  University.  Howard  Tilton  Memorial 

Library,  7001  Freret  Street,  New  Orleans 
Louisiana  Tech  University,  Prescott  Memorial 

Library.  Everet  Street.  Ruston 
New  Orleans  Public  Library,  219  Loyola 

Avenue.  New  Orieans 
University  of  New  Orleans  Library. 

Lakeshore  Drive,  New  Orleans 
Louisiana  State  University  Library.  760 

Riverside  Road.  Baton  Rouge 
1  dfayette  Public  Library.  301  W.  Congress 

S'reet.  Lafayette 
Cd.casieu  Parish  Library.  411  Pujo  Street, 

Lake  Charles 
.Mc.Neese  State  University.  Luther  E.  Frazar 

.Memorial  Library.  Ryan  Street.  Lake 

Charles 
NichoUs  State  University,  NichoUs  State 

Library.  Leighton  Drive,  Thibodaux 
University  of  Southwestern  Louisiana.  Dupre 

Library,  302  East  St.  Mary  Boulevard. 

Lafayette 
Lumcom.  Library,  Star  Route  541.  Chauvin 

M'.siissippi 

Hdrrison  County  Library,  14th  and  2l8t 

Avenues.  Gulfport 
Guif  Coast  Research  Lab.,  Gunter  Library.  703 

East  Beach  Drive.  Ocean  Springs 

A!ubama 

Auburn  University  at  Montgomery.  Library, 

Taylor  Road.  Montgomery 
University  of  Alabama,  809  University 

Boidevard  East.  Tuscaloosa 
Mobile  Public  Library.  701  Government 

Street.  Mobile 
Montgomery  Public  Library,  445  South 

Lawrence  Street.  Montgomery 
Gulf  Shores  Public  Library.  Municipal 

Complex.  Route  3.  Gulf  Shores 
Dauphin  Island  Sea  Lab,  Marine 

Environmental  Science  Consortium, 

Library.  Bienville  Boulevard.  Dauphin 

Island 
University  of  South  Alabama.  University 

Boulevard.  Mobile 

Florida 

University  of  Florida  Libraries.  University 

Asanue,  Gainesville 
Fianda  A&M  University,  Coleman  Memorial 

Library,  Martin  Luther  King  Boulevard. 

Tallahassee 
Florida  State  Universily,  Strozier  Library. 


Call  Street  and  Copeland  Avenue. 

Tallahassee 
Florida  Atlantic  University.  Library.  20th 

Street.  Boca  Raton 
University  of  Miami  Library,  4600 

Rickenbacker  Causeway,  Miami 
University  of  Florida,  Holland  Law  Center. 

Library.  Southwest  25th  Street  and  2nd 

Avenue.  Gainesville 
St.  Petersburg  Public  Library.  3745  Ninth 

Avenue  North.  St.  Petersburg 
West  Florida  Regional  Library.  200  West 

Gregory  Street.  Pensacola 
Florida  Northwest  Regional  Library  System, 

25  West  Government  Street,  Panama  City 
Leon  County  Public  Library,  127  North 

Monroe  Street,  Tallahassee 
Lee  County  Library,  3355  Fowler  Street.  Fort 

Myers 
Charlotte-Glades  Regional  Library  System. 

2280  NW  Aaron  Street  Port  Charlotte 
Tampa-Hillsborough  County  Public  Library 

System,  800  North  Ashley  Street,  Tampa 
Key  Largo  Public  Library.  99551  No.  3 

Overseas  Highway.  Key  Largo 
Selby  Public  Library,  1001  Boulevard  of  the 

Arts,  Sarasota 
Collier  County  Public  Library.  650  Central 

Avenue.  Naples 
Marathon  Public  Library,  3152  Overseas 

Highway,  Marathon 
Monroe  County  PubUc  Library,  700  Fleming 

Street,  Key  West. 

In  accordance  with  30  CFR  part  256. 
subpart  B,  three  public  hearings 
pertaining  to  these  lease  sales  are 
scheduled  to  be  held  during  the  last  2 
weeks  of  May  1992.  Locations  of  the 
hearings  w^ill  be  Galveston,  Texas;  New 
Orleans,  Louisiana;  and  Mobile. 
Alabama.  The  dates  and  times  of  these 
public  hearings  will  be  annoiuiced  in  the 
near  future  in  a  separate  Federal 
Register  Notice.  The  purpose  of  these 
public  hearings  is  to  provide  the 
Department  of  the  Interior  and  the 
Minerals  Management  Service  with 
information  from  individuals,  public  and 
private  groups,  and  Government 
agencies  to  further  evaluate  the 
potential  effects  of  the  proposed  lease 
sales.  Pertinent  testimony  and 
comments  will  be  addressed  in  the  final 
EIS  for  Sales  142  and  143. 

The  comment  period  for  both  the 
proposed  notices  of  sale  and  the  draft 
EIS  closes  July  6. 1992. 

Dated.  April  3. 1992. 

Thomas  Gembofer, 

Associate  Director  for  Offshore  Minerals 
Management. 

Approved: 

lonathan  P.  Deason, 

Director,  Office  of  Environmental  Affairs. 
(FR  Doc.  92-8046  Filed  4-7-92;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

!  Investigation  No.  337-TA-337! 

Certain  Integrated  Circuit 
Tetecommuntoatton  Chips  and 
Products  Containing  Same.  Including 
Dialing  Apparatus,  Investigation 

ag<;ncy:  U.S.  International  Trade 
''    "Tiission 

act;on:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337, 

summary:  Notice  is  hereby  given  that  a 
coir.pidint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
March  5,  1392.  under  section  337  of  the 
Tariff  Act  of  1930.  as  amended.  19  U.S.C. 
1337.  on  behalf  of  SOS-Thomson 
Microelectronics.  Inc.  1310  Electronics 
Drive,  Carrollton.  Texas  75006.  A 
supplement  was  filed  on  March  18,  1992. 
and  an  amended  complaint  was  filed  on 
March  19.  1992.  The  complaint,  as 
amended  and  supplemented,  alleges 
violations  of  section  337  by  reason  of 
unlawful  importation  into  the  United 
States,  the  sale  for  importation,  or  the 
sale  within  the  United  States  after 
importation  by  the  owner,  importer,  or 
consignee  of  certain  telecommunication 
chips  and  products  containing  same 
which  allegedly  infringe  claims  1.  4,  10. 
11  and  14-16  of  U.S.  Letters  Patent 
4.315,108,  claims  6-9  and  13-14  of  U.S. 
Letters  Patent  4.0<)1,886,  and  claims  \-A 
and  6  of  U.S.  Letters  Patent  4.446,436: 
and  that  there  exists  an  industry  in  the 
United  States  as  reqisired  by  subsection 
(a)(2)  of  section  337. 

The  complainant  rt;quests  that  the 
Commission  institute  an  investigation 
and.  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 

anv  ciinfidcntial  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  Intenational  Trade 
Commissioi:,  500  E  Street.  SVV.,  room 
112.  Washir  gtnn,  DC  Z0436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOR  FURTHER  INFORMATION  CONTACT: 
Juan  Cockbum,  F:q  ,  Offi'  e  ,i  i  ■:.!air 
Im.port  Investigations.  U.S.  international 
Trade  Commission,  ttdephone  202-205- 
25'/2, 

Authority:  The  aiith  rity  for  institution  of 
this  investiggtion  is  c  ntained  in  section  337 
of  the  Tariff  Act  of  19;i0.  as  amended,  and  in 
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§  210.12  of  the  Commission's  Interim  Rules  of 
Practice  and  Procedure.  19  CFR  210.12. 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
March  31, 1992,  Ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a  violation 
of  subsection  {a)(11(Bj(i)  of  section  337 
in  the  importation  into  the  United 
States,  the  sale  for  importation,  or  the 
sale  within  the  United  States  after 
importaiion  of  certain  integrated  circuit 
telecommunication  chips  and  predicts 
containing  same,  including  dialing 
apparatus,  which  allegedly  infringe 
claims  1.  4,  10,  11  or  14-16  of  U.S.  Letters 
Patent  4,315.108,  claims  6-9  or  13-14  of 
U.S.  Letters  Patent  4,061,886,  or  claims 
1-4  or  6  of  U.S.  Letters  Patent  4.446,436; 
and  whether  there  exists  an  industry  in 
the  United  States  as  required  by 
subsection  fa)(2)  of  section  337. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a]  The  complainant  is — SGS- 
Thomson  Microelectronics,  Inc.,  1310 
Electronics  Drive.  Carrollton,  Texas 
75006. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Winbcnd  Electronics  Corporation,  No.  2. 

R&D  Road  VI  Science-Based 

Industrial  Park.  Hsinchu,  Taiwan 

30077. 
Winbond  Electronics  North  America 

Corporation,  3350  Scott  Blvd..  Building 

No.  20,  Santa  Clara,  California  95054. 
United  Mlcroeiactronics  Corp.,  3 

Industrial  East  3rd  Road.  Science- 
Based  Industrial  Park,  Hsinchu, 

Taiwan  30077. 
Hualon  Microelectronics  Corp.,  No.  1, 

R&D  Road  IV.  Science-Based 

Industrial  Park,  Hsinchu,  Taiwan 

30077. 
Hualon  Microelectronics  Corp.,  300 

Montgomery  Street.  3rd  fiOor.  San 

Francisco.  California  94104. 
Kingtel  Telecommunication  Corp.,  12F1 

-127  Nanking  E  Rd.  Sec.  4,  Taipei. 

Taipei  City  TW-10569. 
North  American  Foreign  Trade,  1115 

Broadway,  New  York,  New  York 

10010. 
ASA  International.  Inc..  1200  One  Tandy 

Center,  Forth  Worth,  Texas  76102. 
Conair  Corporation.  150  Milford  Road, 

East  Windsor,  New  Jersey  08520. 
Lonestar  Technologies.  Ltd,,  920  S. 

Oyster  Bay  Road,  Hicksville,  New 

York  11801. 


Spectra  Merchandizing  International, 

Inc.,  3425  North  Kimball,  Chicago, 

Illinois  60618-5505. 
Columbia  Telecommunications  Group, 

Inc..  395  Atlantic  Avenue,  East 

Rockaway.  New  York  11518. 

(c)  Juan  Cockbum,  Esq  ,  Office  of 
Unfair  Import,  Investigations,  U.S. 
International  Trade  Commission,  509  E 
Street  SW.,  room  401Q,  Washington.  DC 
20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge.  US.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  name  respondents  in 
accordance  with  §  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure.  19  CFR  210.21.  Pursuant 
to  §§  201.16(d)  and  210.21(a)  of  the 
Commission's  Rules  (19  CFR  201.16(d) 
and  210.21(a)),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
such  respondent,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may  result 
in  the  issuance  of  a  limited  exclusion 
order  or  a  cease  and  desist  order  or  both 
directed  against  such  respondent. 

Issued:  April  1, 1992. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Poc.  S2-80-:  Filed  4-7-92;  8:45  am] 

BILUHG  COD€  702O-02-M 

[Investigation  No.  701-TA-313 

(Preltnlnary)! 

Portable  Seismographs  from  Canada 
Determination 
On  the  basis  of  the  record  '  developed 


in  the  subject  investigation,  the 
Commission  unanimously  determines, 
pursuant  to  section  703(8)  of  the  Tariff 
'Act  of  1930  (19  U.S.C.  1671b(a)),  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Canada  of  portable  seismographs,* 
provided  for  in  subheading  9015.80.60  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be 
subsidized  by  the  Government  of 
Canada. 

h  ,<  y  >;ri>und 

On  February  12, 1992,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  GeoSonics 
Inc.,  Warrendale,  PA,  alleging  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  subsidized 
imports  of  portable  seismographs  from 
Canada.  Accordingly,  effective  February 
12. 1992,  the  Commission  instituted 
countervailing  duty  investigation  No. 
701-TA-313  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  February  20. 1992  (57 
FR  6127).  The  conference  was  held  in 
Washington.  DC,  on  March  4. 1992,  and 
all  persons  who  requested  the 
opportimity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  March  30, 
1992.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2496 
(March  1992).  entitled  "Portable 
Seismographs  from  Canada: 
Determination  of  the  Commission  in 


'  The  record  i«  defined  in  {  207.2(fl  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

*  Portable  seismographs  ere  used  by  the  mining, 
construction,  and  blasting  industries  to  measure  the 
ground  and  air  vibrations  produced  by  manmade 
blasting.  A  portable  seismograph  measures  the 
basic  components  of  manmade  ground  and  air 
vib.-ations  in  compliance  with  seismograph 
standards  established  by  the  U.S.  Bureau  of  Mines. 
The  basic  components  and  ranges  of  measurement 
are:  Ground  peak  particle  velocity  (0.02  to  10  inches 
per  second);  ground  motion  frequency  (2  to  200  Hz): 
direction  of  motion  (3  orthogonal  axis  (UT.V): 
airblast  level  (100  to  140  dBL);  airblast  overpressure 
(l/lO.OOO  to  1/100  psi):  and  airblast  frequency  (2  to 
200  Hz).  Earthquake,  nuclear,  and  reflection/ 
refraction  seismographs  are  not  included  in  the 
•cope  of  this  investigation. 
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Investigation  No.  701-TA-313 
(Preliminary)  Under  the  Tariff  Act  of 
1930.  Together  With  the  Information 
CbtiiLned  in  the  Investigation." 

Usued:  March  31.  1992. 

By  Order  of  the  CommisBJon; 
Kenneth  R^  Mason  | 

Secretory. 
(FR  Doc.  92-8073  Filed  4-7-92:  8:45  am| 

8)UJMO  C0O6  7020-03-4I 


(Investigation  No.  33:-TA-302,  A.-ci!iary 
Proceeding!  i 

Certain  SelMnflating  Mattresses, 
Commission  Dectfion  To  Adopt  a 
Recommended  Determlnatlor  of  No 
Violation  of  Commtssjori  Intenm  Ruie 
210.5<b) 

agency:  U.S.  International  Trade 

CoT.T.ission. 

action:  Notice.  ^^^ 

summary:  Notice  is  hereby  given  that 
the  Commission  has  determined  to 
adopt  the  recommended  determination 
(RD)  of  the  presiding  administrative  law 
judge  [ALJ]  in  the  above-captioned 
proceeding,  thereby  determining  that 
neither  complainant  Cascade  Designs. 
Inc..  nor  its  counsel  has  violated 
Commission  interim  rule  210.5(b). 

FO«  FURTH6B  \HPOf*t* kTiOH  CONTACT: 
K3-r,enr.e  M.  Jones.  Esq.,  Office  uf  i.ne 
Genera!  Counsel.  U.S.  International 
T-ade  Commission,  telephone  202-205- 

SUPPtEMCNTABY  W4FO«MATiO*l:  The 
a  1th or. ty  for  the  Commisson's 
determmation  is  contained  in  section 
33"  of  the  Tar.ff  Act  of  1930  (19  U.S.C. 
1337 

On  .August  29.  199C.  the  Commission 
instituted  this  ancillary  proceeding  to 
investigate  the  allegations  of 
respondents  Goodway  Corporation  and 
Cymwell  Corporation  that  complainant 
Cascade  Designs,  Inc.  and  its  counsel 
had  violated  rule  210.5  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure.  19  CFR  210.5.  The  record 
in  this  proceeding  was  closed  after  an 
evidentiary  hearing  held  before  the 
presiding  ALJ  on  December  5-6, 1990. 
On  March  14, 1991.  the  ALJ  issued  his 
RD  finding  that  neither  complainant  nor 
its  counsel  had  violated  interim  rule 
210.5,  and  certified  the  RD  and  the 
record  to  the  Commission. 

In  order  to  allow  the  parties  to 
express  their  views  concerning  the  RD 
prior  to  Commission  disposition  of  the 
procedding.  the  Commission  provided 


the  parties  with  the  opportunity  to  file 
exceptions  to  the  RD.  and  proposed 
alternative  findings  of  fact  and 
conclusions  of  law.  Exceptions  and 
proposed  alternative  findings  of  fact  and 
conclusions  of  law  were  filed  by 
respondents. 

Having  considered  the  RD.  the 
exceptions  thereto,  and  the  proposed 
alternative  findings  of  fact  and 
conclusions  of  law.  as  well  as  the  entire 
record  In  this  proceeding,  the 
Commission  determined  to  adopt  the  RD 
finding  that  neither  complainant  nor  its 
counsel  had  violated  Commission 
interim  rule  210.5  as  the  final 
Commission  determination  in  this 
investigation. 

Notice  of  the  original  investigation 
was  published  in  the  Federal  Regjister  of 
August  16. 1989  (54  FR  157).  NoUce  of 
the  institution  of  the  ancillary 
proceeding  was  pubUshed  in  the  Federal 
Register  of  August  29. 1992.  (55  FR  168). 

Copies  of  the  Commission's  Order  and 
all  other  nonconfidental  dociunents  filed 
in  cormection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  pjn.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street  SW..  Washington.  DC  2043a 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
Information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TTD  terminal  on  202-205- 
2648. 

Issued;  Ap.il  1. 1992. 
By  order  of  the  Conunission. 
Kennetli  R.  Mason. 
Secretary. 

[FR  Doc.  92-8070  Filed  4-7-92;  a-45  am] 

BUXINO  COOC  70aiM»-ll 


1332-3161 

Shipbuilding  Traoe  RefOfT  Act  of 
1992  U^p'i  Economic  Effects  of 
Enactment 

ag£mCy:  United  States  International 
Trade  Conmiission. 
ACTION:  Change  in  scope  and  title  of 
investigation  and  extension  of  deadline 
for  submission  of  comments. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Kathleen  Lahey.  Office  of  Industries 
(202-205-3409).  or  Mr,  Gerald  Berg. 
Office  of  Economics  (202-205-3233).  U.S. 
International  Trade  Commission, 
Washington.  DC  20436. 
SUMMARY:  On  March  25. 1992,  the 
Commission  received  a  letter  from  the 
House  Committee  on  Ways  and  Means 
requesting  that  the  Commission  expand 


the  scope  of  its  investigation  to  take  into 
account  amendments  made  to  H.R.  2056. 
the  Shipbuilding  Trade  and  Reform  Act 
of  1992,  by  the  House  Coninuttee  on 
Merchant  Marine  and  Fisheries.  The 
Committee  on  Ways  and  Means 
requested  that  the  Commission  delay 
the  submission  of  its  report  to  June  1. 
1992.  in  order  thai  it  might  have 
sufficient  time  to  undertake  the 
additional  evaluation  and  analysis. 

Background 

The  Commission  received  the  initial 
request  from  the  Committee  on  Ways 
and  Means  for  an  investigation  under 
section  332(g]  of  the  Tar.ff  Act  of  19,30 
(19  U.S.C.  1332(g))  on  October  30, 1991. 
The  Commission  instituted  the 
requested  investigation  on  November  19. 

1991.  After  requesting  the  Commission 
investigation  and  report,  the  Committee 
on  Ways  and  Means  referred  H  R.  2056 
to  the  House  Committee  on  Merchant 
Manne  and  Fisheries.  The  Committee  on 
Merchant  Marine  and  Fisheries  held 
hearings  on  the  bili  and  reported  it 
favorably  with  amendments  on  March  fi, 

1992,  retitled  as  the  "Shipbuildmg  Trade 
Reform  Act  of  1992.' 

The  new  letter  from  the  Committee  on 
Ways  and  Means  stated  that  both 
committees  had  completed  their 
consideration  of  the  bill  and  "intend  to 
pursue  expeditious  consideration  of  the 
legislation  by  the  full  House."  The  letter 
stated  that  the  Com.mittee  on  Ways  and 
Means  would  not  seek  any  delay 
pendmg  receipt  of  the  Commission's 
study.  The  letter  further  stated  that,  "in 
lightof  the  continued  uncertainty  still 
surrounding  this  legislation  due  largely 
to  the  ongoing  OECD  negotiations,"  the 
Commission's  study  "will  be  of 
significant  value  to  the  Congress  and  the 
public." 

The  Commission's  notice  of  institution 
of  an  investigation  and  the  scheduUng  of 
a  public  hearing  was  pubnshed  in  the 
Federal  Register  of  November  29.  1991 
(56  FR  61049).  A  public  hearing  was  held 
on  January  24,  1992,  and  interested 
persons  were  given  until  February  4. 
1992.  to  file  any  postheanng  briefs  or 
other  written  statements.  The 
Commission  has  retitled  its  investigation 
to  reflect  the  fact  that  the  bill  is  now 
tided  the  "Shipbuilding  Trade  Reform 
Act  of  1992"  (rather  than  '1991"). 

New  Deadline  for  Written  Statements 

Interested  persons  are  mvited  to 
submit  written  statements  concerning 
the  matters  to  be  addressed  in  the 
report.  Such  statements  should  focus  on 
the  amendm.ents  made  to  the  H.R.  2056 
by  the  Committee  on  Merchant  Marines 
and  Fisheries.  To  be  assured  of 
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consideration  by  the  Commission,  any 
such  statements  must  be  submitted  to 
the  Commission  at  the  earliest  practical 
date,  but  not  later  than  April  20, 1992. 
All  submissions  should  be  addressed  to 
the  Secretary  to  the  Commission  at  the 
Commission's  Office  m  Washmgton,  DC. 

Any  commercial  or  financial 
information  that  a  submitter  desirss  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information'  at 
the  top.  (Generally,  submission  of 
separate  confidential  and  public 
versions  of  the  submission  would  be 
appropriate.)  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission  8  Rules  of  Practice  and 
Procedure  (19  CFR  201,6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  in  the  Office  of  the  Secretary 
to  the  Commission  for  inspection  by 
interested  persons. 

Hearing  impaired  persons  are  advised 
that  information  on  this  investigation 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
2648 

Issued:  April  1.  199Z. 

By  order  of  the  Com.Tiission. 
Kenneth  R.  Mason, 
Secretary. 


[FR  Doc.  92-8071  Filed  • 

BILUMQ  CODE  7Q2O-02-M 


r-92;  8:45  am] 


[Irrvwttgatlon  337-TA-3381 

Certain  Single  In-Line  Memory 
Modules  and  Products  Containing 
Same;  Initial  Determination 
Terminating  Respondent  on  the  Basis 
of  Settlement  Agreement 

agency:  U.S.  Internationa!  Trade 

Commission, 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement; 
Fujitsu  Limited  and  Fujitsu 
Microelectronics,  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties. 


unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  sf  rvfii 
upon  parties  on  March  30.  1992. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U  S 
International  Trade  Commission.  .[vOij  E 
Street.  SW.,  Washington,  DC  20AM, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  j202) 
20,5-1810 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  ccTirripnts  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretarv'  to  the  Commission.  500  E 
Street,  SW.,  Washington,  DC  20438,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desinng  to  subm.;t  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  he 
granted.  The  Commission  will  either 
accept  the  submission  m  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  March  30,  1992. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary-. 

[FR  Doc.  92-8068  Filed  4-7-92;  8:45  am] 

BILLING  COD€  rO?0-02-M 

[Investigation  337-TA-336] 

Certain  Single  in-Une  Memory 
Modules  and  Products  Containing 
Same;  Initial  Determination 
Term:natlng  Respondents  on  the  Basis 
of  Settlement  Agreement 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondenrs 


on  the  basis  of  a  settlement:  OKI 
America.  Inc.  and  OKI  Electric  Industry 
Company.  LTD. 

supplementary  rNFORMATIONzThis 
investigatiun  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19 US.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  April  1, 1992. 

Copies  of  the  initial  determination,  the 
settlemei  •  tisrcf  mi  r  t.  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington.  DC  20436,     • 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

written  comments:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  of  the  Commission,  500  E 
Street.  SW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any  , 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it 

FOR  FURTHER  INFORMATION  CONTACT 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  international  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  April  1, 1992. 

By  order  of  the  CommiBsion. 
Kenneth  R.  Maaoo, 
Secretary. 
[FR  Doc.  «.:  J*  KW  FQed  4-7-02;  8:46  am] 
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I  Investigation  337-TA-336; 

Certain  Single  In-Line  Memc^ 
Modules  and  Products  Contaimrg 
Same:  Initial  Determination 
Terminating  Respondent  on  tre  Bas's 
of  Settlement  Agreement 

agency:  U.S.  International  Trade 

Ccrrjnission. 

action:  Notice  is  hereby  given  that  the 
C^.rr..T.ission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement; 
Matsushita  Electric  Industrial  Co.,  Ltd. 
and  Matsushita  Electric  Corporation  of 
A.T.prica. 


SUPPl^MENTARY  INFORIWATION:  This 

investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  use.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
da'te  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  March  31, 1992. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  In 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810, 

WRITTEN  COMMENTS:  Interested  persons 
r.a.,  fie  a-   •  r.  romments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission.  500  E 
5-reet  SW  ,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  s _;-•':■  d  document 
(or  portions  thereof,  'j  :r.e  Commission 
n  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
d:rected  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 


FOR  FURTHER  INFORMATION  CONTACr. 

Ruby  J.  Dionne,  Office  of  the  Secretarj', 
U.S.'Intemational  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  March  31. 1992. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  92-«074  Filed  4-7-82;  8:45  am] 

BILUNQ  CODE  7020-02-W 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  P^r-f  Nio  38«  (Sul>-No.  27)] 

Intnstate  Fran  Rate  Authority  Oregon 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  recertification. 

summary:  Pursuant  to  49  U.S.C. 
11501(b).  the  Commission  recertifies  the 
State  of  Oregon  to  regulate  intrastate 
rail  rates,  classifications,  rules,  and 
practices  for  a  5-year  period. 

DATES:  Recertification  will  be  effective 

\U:  R  iqq:?  and  will  expire  May  7, 19P7 

FOf>  PURTWfcP  iNFORMATlON  CONTACT: 

Joseph  H.  Dettmar.  (202)  927-5660.  [TDD 

for  hearina  imnaired:  f2n2l  S27-5721]. 

SUPPLEMF.NTAWV  information: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services:  (202)  927-5721.] 

Decided;  March  31, 1992. 

By  the  Cominission.  Chairman  Philbin.  Vice 
Chairman  McDonald.  Commissioners 
Simmons.  Phillips,  and  Emmett. 
Sidney  L  Strickland.  Jr., 
Secretary. 
[FR  Doc.  92-8058  Filed  4-7-92;  8:45  am] 

a4LUN0  CODE  7035-01-41 


DEPARTMENT  OF  JUSTICE 

Nct'ce  o»  Consent  Judgment  in  Action 
To  Enjoin  Violation  of  the  Clean  Air 
Act(  CAA) 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  38  Fed.  Reg.  19029. 
notice  is  hereby  given  that  a  Consent 
Decree  in  United  States  v.  Quality 
Wallcovering.  Inc.,  Civil  Action  No.  92- 
1214{HAA),  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
New  Jersey  on  March  20. 1992.  The 


Consent  Decrpe  provides  for  penalties 
for  viola'ions  of  the  Clean  Air  Act.  42 
U.S.C.  7401  ct  spq.,  and  the  Npw  Jersey 
State  Implementation  Plan  ("SIP), 
N.J.A.C.  7:27-16,  concerning  limitations 
on  emissions  from  defendant  Quality 
Wallcovering  and  enjoins  defendant 
from  further  violations  of  the  Act  and 
SIP. 

The  Department  of  Justice  will 
receive,  for  thirty  (30)  days  from  the 
date  of  publication  of  this  notice,  written 
comments  relating  to  the  Consent 
Decree.  Comments  should  he  addressed 
to  the  Acting  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Quality 
Wallcovering.  Inc.,  D.O.J.  Ref.  No.  90-5- 
2-1-1519. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  970  Broad  Street,  room  502, 
Newark,  New  Jersey  07101:  at  the 
Region  II  Office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza, 
New  York.  New  York  12078:  and  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
.Avenue  Building,  NW..  Washington.  DC 
20004  (202-34~-20:-2}.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  N'W..  Box  1097.  Washington, 
DC  20004.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  S3.00 
(for  copying  costs)  payable  to  Consent 
Decree  Library 
Barry  M.  Hartman, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 

[FR  Doc  92-6038  Filed  4-~-92;  8:45  am] 

BIUJNO  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

tTA-W-25.  737] 

Levtton  Manufacturing  Cable  Electric 
Products  Division,  Providence,  Rhode 
Island;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Wori(er  Adjustment  Assistance  on  June 
19,  1991  applicable  to  all  workers  of 
Cable  Electric  Products,  Inc.,  in 
Providence,  Rhode  Island.  The 
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cprtificEfion  notice  ivas  pubiish^d  in  the 
Fednral  Register  on  J-uie  28. 1991  t57  FR 
29718). 

At  the  request  of  the  Sfate  Ajjency  the 
DepartTient  reviewed  the  certification 
for  Cable  Elec*r;c  I^oducts.  inc..  in 
Providence  Rhode  Island.  New 
information  received  by  the  Department 
shows  that  Cable  Electric  Products.  Inc., 
was  dissolved  on  July  1,  1991  and  that 
the  parent  company.  Levitou 
Manufacturing,  assumed  control  of  the 
assets.  The  review  shows  that  Leviton 
Manufacturing  meets  all  the 
requirements  for  a  successor-in-interest 
firm 

The  amended  notice  applicable  to 
TA-W-25,737  is  hereby  issued  as 
follows: 

All  workers  of  Cable  Electric  Products,  Inc., 
Providence  Rhode  Lsland  or  its  successor-in- 
interest  firm  Cable  Electric  Products  Division 
of  Leviion  \?anufacturing  in  Providence, 
Rhode  Island  who  became  totally  or  partially 
separated  from  employment  on  or  after  April 
8, 1990  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  DC,  this  Isl  day  of 
April  1992. 
Martin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
|FR  Doc.  92-8085  Filed  4-7-92:  8:45  am] 
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[TA-W-26,  666,  et  al.] 

Exxon  Co.,  U.S.A.,  Exxon  Corp..  et.al.; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 

Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibihty  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  11,  1992,  applicable  to  all 
workers  of  Exxon  Company,  U.S.A. 
Onshore  Exploration  Division,  Denver. 
Colorado;  Midland  Office,  Midland, 
TexH3  and  the  Eastern  Division 
Production  Department,  New  Orleans. 
Louisiana.  The  Certiilcation  notice  was 
published  in  the  Federal  Register  on 
March  4. 1992  (57  FR  7794). 

At  the  request  of  the  State  Agency  the 
Department  reveiwed  the  subject 
certification.  New  information  shows 
that  the  claimants'  wages  are  being 
reported  under  a  successor  account 
called  Exxon  Corporation.  Exxon 
Company.  U.S.A..  the  previous  account, 
went  inactive  on  December  31, 1989. 
Therefore,  in  order  to  properly  reflect 
the  correct  worker  group,  the 
Dep.qrtment  has  included  the  name  of 


the  Exxon  Corporation  as  the  succcessor 
firm. 

The  amended  notice  applicable  to 
TA-W-26,  666,  TA-W-26,  772  and  TA- 
W-26,  798  is  hereby  issued  as  follows: 

All  workers  of  Exxon  Corporation 
(formerly  Elxxon  Company,  U.S.A.)  Onshore 
Elxploration  Division.  Denver,  Colorado  (TA- 
W-26,  666);  the  Midland  Office.  Midland. 
Texas  (TA-W-26,  772):  and  the  Eastern 
Division  Prodaction  Department ,  New 
Orleans,  Louisiana  (TA-W-26,  798)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  December  4, 1990 
(TA-W9-28.  666);  December  31. 1990  (TA-W- 
26,  772)  and  Ianuar>'  21. 1991  (TA-W-26.  798), 
respectively,  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  31st  day  of 
March  1992. 
Marvin  M  Fcxiks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  92-8086  Filed  4-7-92;  8:45  am] 
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;  TA-W-26. 730) 

Halliburton  Logging  Services. 
Incorporated,  Headquartered  fn 
Houston,  TX  and  Operating  at  Vi?rious 
Locations 

TA-W-26.~2a 

Gulf  Coast  Division,  headquartered  in  New 
Orleans.  Louisiana  and  operating  at  various 
sites  out  of  the  following  offices: 
TA-W-26,728A  Bossier  City,  LA 
1  A-W-26,728B  Houma,  LA. 
TA-W-26, 72BC  Lafayette,  LA. 
TA-W-26,728D  Laurel,  MS. 
TA-W-26.728E  Tuscaloosa,  AL. 
TA-W-26.728F  Lake  Charles.  LA. 
TA-W-26.728G  Victoria,  TX. 
TA-W-26,726H  Beaumont.  TX. 
TA-W-26,72ai  Richmond.  TX. 
TA-W-26.7281  Tyler.  TX. 
TA-W-28.728K  Alice.  TX. 
TA-W-28,728L  Dallas,  TX. 
1  A-W-26,728M  Corpus  Christi,  TX. 
TA-W-26,728N  Sonora.  TX. 
TA-W-26,7280  Terminal.  TX. 

TA-W-26,  "'1 

Mid-Continent  Division,  headquurte.-ed  in 
Oklahoma  City.  Oklahoma  and  operating  at 
various  sites  out  of  the  following  offices: 
TA-W-26,73lB  Pampa,  TX. 
TA-W-26.731C  San  Angelo,  TX. 
TA-W-26,731D  Odessa.  TX. 
TA-W-26.731E  Wichita  Falls.  TX. 
TA-W-26.731F  Hobbs,  NM. 
TA-W-26,73lG  Pauls  Valley,  OK. 
TA-W-26,73lH  Shawnee,  OK. 
TA-W-26,731I  Woodward,  OK. 
TA-W-26,731J  Great  Bend,  KS. 
TA-W-26,73iK  Uberal,  KS. 
TA-W-26.731L  Fori  Smith,  AR. 
TA-W-26.731M  Homer  City.  PA. 
TA-W-26.731N  Meadville,  PA. 
T  \A\-2e>  -  no  Mt.  Pleasant,  MI. 


TA-W-26.731P  Gate  City,  VA. 
TA-W-26,731Q  Parkersburg,  WV. 
TA-W-26,73lR  Duncan,  OK. 
TA-W-28,731S  Enid,  OK. 
TA-W-28.731T  Indiana.  PA. 
TA-W-28.73tU  Pittsburgh.  PA 

TA-W-28.727 

Halliburion  Geodata.  headquartered  in 
Houston.  Texas  and  operating  at  various 
other  sites  in  the  following  states: 
TA-W-28.727A  Texas 
TA-W-26.727B  Louisiana 
TA-W-26.727C  Colorado 
TA-W-28.727D  Wyoming 
TA-W-2a727E  California 
TA-W-28.727F  Alaska 

TA-W-28,729 

Halliburton/Vann  Systems,  headquartered 
in  Houston,  Texas  and  operating  at  various 
other  sites  in  the  following  states: 
TA-W-28,729A  Texas 
TA-W-28,729B  Alaska 
TA-W-26,729C  Mississippi 
TA-W-2a,72gD  New  Mexico 
TA-W-26,729E  California 
TA-W-26,729F  Louisiana 
TA-W-26.729G  Wyoming 
TA-W-26.729H  Oklahoma 

TA-W-28,732 

Halliburion  Logging  Services.  Incorporated, 
Austin  Research  Center,  Austin,  Texas 

I  ■.    \\  ••2C,732A 

Hallil)urton  Logging  Services,  Incorporated. 
Ft.  Worth  Manufacturing  Plant,  Ft  Worth, 
Texas 

TA-W-28.732B 

Halliburton  Logging  Services,  Incorporated, 
Alvarado  Special  Tools  Plant  Alvarado, 
Texas 

Amended  Lertificaliur.  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  Lhe 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  6, 1992,  applicable  to  all  workers 
of  Halliburton  Logging  Services.  Inc., 
headquartered  in  Houston,  Texas  (TA- 
W-26,730)  including  the  Gulf  Coast  and 
Mid-Continent  Divisions  and 
Halliburton  Geodata  and  Halliburton/ 
Vann  Systems  both  headquartered  in 
Houston,  Texas;  the  Austin  Research 
Center  in  Austin,  Texas  and  the  Ft. 
Worth  Manufacturing  Plant  in  Ft.  Worth. 
Texas.  The  Certification  notice  was 
issued  on  March  6, 1992  and  published 
in  the  Federal  Register  on  March  25. 
1992  (57  FR  10386). 

At  the  request  of  the  State  Agency  the 
Department  is  amending  the  subject 
certifications  by  canceling  the  Abilene. 
Texas  location  (TA-W-26,731A)  of 
Halliburton  Logging  Services,  Mid 
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Continent  Division  because  the  workers 
are  currently  certified  under  TA-W- 
26,433.  In  addition,  the  certification 
notice  is  being  amended  so  as  to  include 
Halliburton  Logging's  Gulf  Coast 
Division's  locations  of  Alice.  Texas; 
Dallas.  Texas;  Corpus  Christi,  Texas; 
Sonora,  Texas;  and  Terminal,  Texas  and 
Halliburton  Logging's  Mid-Continent 
Division's  locations  of  Duncan. 
Oklahoma;  Enid,  Oklahoma;  Indiana, 
Pennsylvania;  and  Pittsburgh, 
Pennsylvania.  Also  included  are  the 
States  where  workers  of  Halliburton 
Geodata  and  Halliburton/Vann  Systems 
operate. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Halliburton  Logging  Services. 
Hdliiburton  Geodata  and  Halliburton/ 
Vann  Systems  who  were  adversely 
affected  by  increased  import  of  crude  oil 
and  natural  gas. 

The  amended  notice  apphcable  to 
TA-W-26,727  through  TA-W-26,732B  is 
hereby  issued  as  follows: 

All  workers  of  Halliburton  Logging 
Services,  Inc.,  headquartered  in  Houston. 
Texas  (TA-W-26,730)  and  operating  at 
various  locations  out  of  the  following  cited 
offices;  Halliburton  Geodata  and 
HaUiburton/Vann  Systems  both 
headquartered  in  Houston,  Texas  and 
operating  at  various  other  sites  in  the 
followir^  cited  States  who  became  totally  or 
partially  separated  from  employment  on  or 
after  January  1, 1991  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
•he  Trade  Act  of  1974: 

T  A- V\ -28,728 

Halliburton  Logging  Services,  Gulf  Coast 
Oiv-isioa  headquartered  in  New  Orleans, 
Louisiana  and  opera Ung  at  various  sites  out 
of  the  following  offices: 
TA-VV-26,728A  Bossier  City,  LA. 
TA-W-26.728B  Houma.  LA. 
TA-W-26,728C  Lafayette.  LA. 
TA-W-26,72flD  Laurel.  MS. 
TA-W-28,728E  Tuscaloosa,  AL 
TA-W-26.728F  Uke  ChaHes.  LA. 
TA-W-26,728G  Victoria.  TX. 
TA-W-26.728H  Beaumont,  TX. 
TA-W-28,728I  Richmond.  TX. 
TA-W-28.728I  Tyler.  TX. 
TA-W-26.728K  Alice.  TX.  , 

TA-\V-26.728L  Dallas.  TX.  ' 

T.\-W-26.72aM  Corpus  Christi  TX. 
TA-W-28.728N  Sonora.  TX. 
TA-W-28,7280  Terminal,  TX. 

TA-VV-28.731 

Halliburton  Logging  Services,  Mid- 
Continent  Division,  headquartered  in 
Oklahoma  City.  Oklahoma  and  operating  at 
various  sites  out  of  the  following  offices: 
TA-W-26,731B  Pampa,  TX. 
TA-W-26.731C  San  Angelo,  TX. 
TA-\V-26.731D  Odessa.  TX. 
TA-W-28.731E  Wichita  Falls,  TX. 
TA-W-28,731F  Hobbs,  NM. 
TA-W-26,73lG  Pauls  Valley.  OK. 
TA-W-26.731H  Shawnee,  OK. 


TA-W-28.731I  Woodward.  OK. 
TA-W-2e,731I  Great  Bend.  KS. 
TA-W-28.731K  Uberal,  KS. 
TA-W-26.731L  Fort  Smith.  AR. 
TA-W-2e.73lM  Homer  City.  PA. 
TA-W-26,731N  Meadville.  PA. 
TA-W-2a73lO  Mt.  Pleasant,  MI. 
TA-W-26,731P  Gate  City.  VA. 
TA-W-28,73lQ  Parkersburg,  WV. 
TA-W-28,731R  Duncan,  OK. 
T,\-W-26,731S  Enid.  OK. 
TA-W-28.731T  Indiana.  PA. 
TA-W-28.731U  PitUburgh.  PA. 

TA-W-28,727 

Halliburton  Geodata,  headquartered  in 
Houstoa  Texas  and  operating  at  various 
other  sites  in  the  following  states: 
TA-W-28,727ATexa8 
TA-W-28,727B  Louisiana 
TA-W-28,727C  Colorado 
TA-W-2fl,727D  Wyoming 
TA-W-28,727E  California 
TA-W-28,727F  Alaska 

TA-W-28,729 

Halliburton/Vann  Systems,  headquartered 
in  Houston.  Texas  and  operating  at  various 
other  sites  in  the  following  states: 
TA-W-26,729A  Texas 
TA-W-26,72gB  Alaska 
TA-W-26.729C  Mississippi 
TA-W-26,729D  New  Mexico 
TA-W-26.729E  CaUfomia 
TA-W-26,729F  Louisiana 
TA-W-2e.729G  Wyoming 
TA-W-26,729H  Oklahoma 

TA-W-28.732 

Halliburton  Logging  Services.  Incorporated. 
Austin  Research  Center,  Austin.  Texas 

TA-W-28.732A 

Halliburton  Logging  Services,  Incorporated. 
Ft.  Worth  Manufacturing  Plant.  Ft.  Worth. 
Texas 

TA-W-28,732B 

Halliburton  Logging  Services.  Incorporated, 
Alvarado  Special  Tool.  Plant.  Alvarado. 
Texas 

Signed  at  Washington,  DC  this  31st  day  of 
March  1992. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc  92-8089  Filed  4-7-92:  8:45  am) 
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i"i'ng  Eligibility 

AdjUSt-nePt 


In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
March  1992. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 


adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-26,842:  L  &■  M  Sportswear  Co.. 

Roseta,  PA 
TA-W-26,773;  Fiesta  Apparel  Inc.. 

Hoboken.  NJ 
TA-W-26,726;  Chicago  Pneumatic  Tool 

Co.  Utica.  NY 
TA-W-26.879:  Christy  Fashions.  CJen 

Lyon.  PA 
TA-W-26,816;  Park  Drop  Forge  Co.. 

Cleveland.  OH 
TA-W-26,811:  Knox  Knitting  Col,  Inc.. 

Creston,  NC 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 
TA-W-26.9&i:  UA  W  Family  Education 

Center,  Onaway,  MI 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-26.944;  Manville  Sales  Corp. 

Denver.  CO 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-26. 750;  Ford  Motor  Co..  Tulsa 

Glass  Plant.  Tulsa.  OK 
The  investigation  revealed  that 
criterion  (3)  has  not  been  met  for  the 
workers  in  the  float  glass  operation  of 
Ford  Motor  Co.,  Tulsa  Glass  Plant  in 
Tulsa,  Oklahoma.  Sales  or  production 
did  not  decline  during  the  relevant 
period  as  required  for  certification. 
T.'\-W-26,802;  First  Seismic  Corp.. 

Headquarters,  Houston.  TX  and 

Operating  out  of  the  following 
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offices:  TA-\V-26.799:  Oklahoma 

City.  OK.  TA-W-26.300:  Ddlcs.  TX. 

TA-W-26.801;  New  Orleans.  LA. 

TA-W-26,803;  Midland,  TV  7M- 

W-26.804,  Denver.  CO 
U.S.  imports  of  crude  oil  declined 
absolutely  and  relative  to  domestic 
shipments  in  1991  compared  to  1990. 
Also  U.S.  shipments  and  exports  of  dry 
natural  gas  increased  in  1991  compared 
to  1990  and  that  imports  did  not  increase 
relative  to  domestic  shipments  and 
consumption. 

TA-W-26,791;  Union  Texas,  Petroleum 
Corp..  Houston.  TX 

I'.S.  imports  of  crude  oil  declined 

absolutely  and  relative  to  domestic 
shipments  in  the  first  eleven  months  of 
1991  compared  to  the  same  period  in 
1990. 

TA-W-26,797;  East  Texas  Pipe  Service, 
Hughes.  Springs.  TX 
U.S.  imports  of  crude  oil  declined 
...ibsolutcly  and  relative  to  domestic 
shipments  in  the  first  eleven  m.onths  of 
1 991  compared  to  the  same  period  in 
1990. 

rA-\V-26.853; D&R  Cedar.  Forks,  WA 

U.S.  imports  of  shakes  and  shingles 
decreased  in  1991  compared  to  1990. 
TA-W-26.682:  Barnhart  Drilling,  Inc.. 

Riverton.  WY 

U.S.  imports  of  crude  oil  declined 
absolutely  and  relative  to  domestic 
shipment  in  Jan-Sept  1991  compared 
wiOi  fte  same  period  in  1990. 
TA-W-26. 758:  Santa  Fe  Drilling  Co.. 
Houston.  TX 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
p'-oduction  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-26,809:  Taunton  Engineering  C. 
Taunton,  MA 
The  investigation  revealed  that 
criterion  (2)  has  net  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-26. 794:  Conagra  Flour  Mill. 
BlackwelL  OK 

The  investigation  revealed  that  the 
workers  of  Conagra  Flour  Mill, 
Blackwell,  OK  were  la'd  off  due  to  a 
decline  in  export  sales  of  wheat  flour 
from  the  plant  and  not  due  to  imports  of 
articles  produced  by  the  firm.  A  loss  of 
export  sales  is  not  a  basis  for 
certification  under  terms  of  the  Trade 
Act  of  1974. 

T.-\-V.'-26.S23:  T-M  Vacuum  Products, 
Inc.  Tri-R-Too!  Co.,  Riverton.  NJ 
The  investigation  revealed  that 

criterion  f2)  has  not  been  mf-t.  Sales  or 


production  did  not  decline  during  the 

relevant  period  as  required  for 

certification. 

TA-W-26.872;  National-Oilwell, 

Garland.  TX 
U.S.  imports  of  oil  and  gas  field 
machinery  were  not  important  when 
compared  to  U.S.  shipments  and 
exports. 
TA-W-26.806;  Halliburton  Services. 

Bradford.  PA 
U.S.  imports  of  crude  oil  declined 
absolutely  and  relative  to  domestic 
shipments  in  19S1  compared  to  1990. 
Also  U.S.  shipment  and  export  of  dry 
natural  gas  increased  in  1991  compared 
to  1990  and  that  imports  did  not  increase 
relative  to  domestic  shipment  and 
consumption. 
TA-W-26.821  8-  TA-W-26.B22: 

Schlumberger  Well  Services, 

Corpus  Christi,  TX  and  Alice,  TX 
U.S.  imports  of  crude  oil  declined 
absolutely  and  relative  to  domestic 
sliipments  in  1991  compared  to  1990. 
Also  U.S.  shipm.ent  and  export  of  dry 
natural  gas  increased  in  1901  compared 
to  1990  and  that  imports  did  not  increase 
relative  to  domestic  shipment  and 
consumption. 

Affirmative  Determinations 

TA-W-26.82B;  The  American  Fabrics 
Co,  Bridgeport.  CT 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
3, 1991. 

TA-W-26.834:  Dexter  Shoe  Co..  Mile. 

ME 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
14, 1991. 
TA-W-26,951;  Somerset  Knitting  Mills. 

Philadelphia,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
13, 1991. 
TA-W-26.820:  RMl  Sodium  Co.. 

Ashtabula.  OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  3, 
1991. 
TA-W-26.809;  Kelsey-Hoys  Corp.,  ML 

Vernon.  OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
13, 1991. 
TA-W-26.756;  RMI  Titanium  Co., 

Metals  Reduction  Plant,  Ashtabula, 

OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1991. 
TA-W-2e,762;  A.O.  Smith  Electrical 

Products  Co.,  Upper  Sandusky,  OH 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
126, 1992. 

TA-W-28.750;  Ford  Motor  Co..  Tulas 
Glass  Plant.  Tulsa,  OK 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
side  and  rear  window  operations  for 
Ford  Motor  Co.,  Tulsa  Glass  Plant  in 
Tulsa,  OK  on  or  after  December  19, 1990. 

TA-W-26.841;  Jodi  Lynn  Apparel  Co., 
Inc.,  Nazareth,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
28, 1991. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  March  1992. 
Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  April  1. 1992. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  92-6088  Filed  4-7-92;  8:45  am] 
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N„H,  !-idosr'tes  a.,.R  a  Sfiirey  Uc,  Inc, 
Greenv'iiie.  TX,  Amended  CerttfloBOW 

Reg,arc'i';g  Flig:b't,?y  Tc  Applyfor 
vVorkc  AdiustTici'i*  As'ii^Unce 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  on  January  29, 1992, 
applicable  to  all  workers  of  N.H. 
Industries.  Greenville.  Texas.  The  notice 
was  published  in  the  Federal  Register  on 
February  14, 1992  (57  FR  5472). 

At  the  request  of  the  State  Agency, 
the  Department  reviewed  the  subject 
certification.  New  information  from  the 
company  shows  the  Shirey  Company 
was  dissolved  on  March  31, 1991  and  its 
operations  were  taken  over  by  the 
newly  formed  N.H.  Industries  who 
produce  the  same  product  with  the  same 
workforce  as  the  Shirey  Company. 
Other  information  shows  that  the  Shirey 
Company,  Inc.,  meets  all  the 
requirements  for  a  predecessor-in- 
interest  firm  to  N.H.  Industries  in 
Greenville,  Texas.  Therefore,  the 
certification  is  amended  to  properly 
reflect  the  correct  worker  group.  The 
amended  notice  applicable  to  TA-W- 
26,575  is  hereby  issued  as  follows: 
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All  workers  of  the  Greenville,  Texas  plant 
of  N.H.  Industries,  previously  known  as  the 
Shirey  Company,  Greenville.  Texas  who 
became  totally  or  partially  separated  from 
employment  on  or  about  October  16, 1990  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Sijjned  at  Washinglon,  DC  this  3l8l  day  of 
March  1992. 
Vanrin  \{  FcHjks, 

Direcior.  Office  of  Trade  Adjustment 

Assistance. 

(rs  D  .    92-8087  Filed  4-7-92;  8:45  am] 
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Job  Training  Partnership  Act, 
Announcement  of  Proposed  Non- 
competitive Grant  Award 

AGEMcy:  Ext  ployment  and  Training 
Administration,  Labor. 
action:  Notice  of  intent  to  award  a 
noncompetitive  grant. 

summary:  The  Employment  and 
Training  Administration  (ETA) 
announces  its  intent  to  award  a 
noncompetitive  grant  to  the  Contact 
Center,  Inc.  of  Lincoln,  Nebraska,  for  the 
provision  of  specialized  sen'ices  under 
the  authority  of  the  Job  Training 
P?.-*nership  Act  (JTPA). 
DATES;  It  is  anticipated  that  this  grant 
award  will  be  executed  by  April  25, 
1992,  and  will  be  funded  for  1  year. 
Submit  comments  by  4:45  p.m.  (Eastern 
T:rr:'=\  cr.  April  23, 1992. 

ADDRESSES:  Submit  comments  regarding 
':  i.  prcposed  assistance  award  to:  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  room  C-4305. 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  Attention: 
Charlotte  Adams:  Reference  FR-DAA- 

SUW1.EMENTARY  INF0R.MAT1ON:  The 

Employment  and  Training 
Administration  (ETA)  announces  its 
intent  to  award  a  noncompetitive  grant 
to  the  Contact  Center,  Inc.  of  Lincoln, 
Nebraska.  Contact  Center,  Inc.,  will 
provide  JTPA  information  to  individuals 
calling  the  Contact  Center  hotline  in 
'esponse  to  general  project  plus  public 
spnice  announcements  and  follow  up 
w;ih  wntten  information  where 
appropriate.  Funds  for  this  activity  are 
authorized  by  the  Job  Training 
Partnership  Act  as  amended,  title  IV — 
Federally  Administered  Programs.  The 
proposed  funding  is  approximately 
S48.000  for  twelve  months. 

Issued  at  Washington,  DC,  on  March  20, 
1992. 

Robert  D.  Parker, 
ETA  Grant  Officer. 
(FR  Doc  92-7979  Filed  4-7-92;  8:45  am] 
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C'!  rP:  ."■■!  /•fir..  3as4!»d  Learning, 
F'-ce-ai  Cornf^:ttee  on  Aop'ent'costiip; 
P.  L  ;c  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^62;  5  U.S.  App,  1)  of  October  5, 
1972,  notice  is  hereby  given  that  the 
Federal  Committee  on  Apprenticeship 
(FCA)  will  conduct  an  open  meeting  on 
Apiil  28. 1992,  from  8:30  a.m.-4:30  p.m.; 
April  29,  from  8:30  a.m.-12  noon  at  the 
U.S.  Department  of  Labor,  room  N-4437 
A-D,  200  Constitution  Avenue.  NW, 
Washington  DC  20210. 

The  agenda  for  the  meeting  will 
include: 

Tuesday,  April  28 

8:30  a.m.  Call  Meeting  to  Order 

Introduction  of  Members  and  DOL 

officials 
Committee  Chair's  Report  and  Plans  for 

the  meeting 
Approval  of  Minutes 
Report  from  Bureau  of  Apprenticeship 

and  Training 
Apprenticeship  Information 

Management  System 
General  Accounting  Office  Report  on 

Apprenticeship 
Presentation  of  Sub-Committee  Reports 

•  Traditional  Apprenticeship 
Programs 

•  Non-Traditional  Apprenticeship 
Programs 

•  Underrepresented  Groups 

•  Quality  of  Apprenticeship  Programs 

•  Naitonal  Training  System 

•  Apprenticeship  Operations 

•  Legislation 

•  Apprentice  OSHA  Safety  Training 
Report  of  State  Apprenticeship  Directors 

Survey  System 
Strategic  Plan  for  Promoting 

Apprenticeship 
National  Training  Standards 
4  p.m.  Public  Comments 
4:30  p.m.  Recess  to  reconvene  April  29, 

1992,  at  8:30  a.m. 

Note:  Lunch  will  be  taken  at  12  noon  to  1 
p.m. 

Wednesday,  April  29 

8:30  a.m.  Resume  Presentation  of  Sub- 
Committee  Reports 

Immigration — Employment  and  Training 

Considerations 
Purpose  of  FCA  Fund 
FCA  Members'  Projects  Relating  to 

Apprenticeship 
Future  FCA  Actions  and  Considerations 
Other  Business/Administrative  Matters 
Plans  for  Next  Meeting 


12  Noon  Adjourn 

Note;  The  order  of  agenda  items  may  be 
revised  due  to  time  constraints  and 
availabihty  of  topic  speakers. 

Members  of  the  public  are  invited  to 
attend  the  proceedings. 

Any  member  of  the  public  who 
wishers  to  file  wTitten  data,  views  or 
arguments  pertaining  to  the  agenda  may 
do  so  by  furnishing  a  copy  to  the 
Executive  Director  at  any  time.  Papers 
received  on  or  before  April  22, 1992,  will 
be  included  in  the  record  of  the  meeting. 

Any  member  of  the  public  who  wishes 
to  speak  at  this  meeting  should  so 
indicate  the  nature  of  intended 
presentation  a.nd  the  amount  of  time 
should  be  limited  to  no  more  than  5 
minutes.  The  Chairperson  will  announce 
at  the  beginning  of  the  meeting  the 
extent  to  which  time  will  permit  the 
granting  of  such  requests. 
Communications  to  the  Executive 
Director  should  be  addressed  as  follows: 
Mr.  Minor  R.  Miller,  Office  of  Work- 
Based  learning,  ETA,  U.S.  Department 
of  Labor.  200  Constitution  Avenue,  .\W  , 
room  N-4649,  Frances  Perkins  Building, 
Washington,  DC  20210;  telephone 
number  (202)  535-0540. 

Signed  at  Washir^ton,  DC  this  Slst  day  of 
March  1992. 
R(jbprt'*  T,  [ones. 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 
[FR  Doc.  9:-80a3  Filed  4-7-92;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (92-21] 

Agency  Report  Forms  Under  0MB 
Review 

AGENCY;  National  .Aeronautics  and 

Spdce  .'\drr.inistration. 

ACTION:  .Notice  of  agency  report  forms 

under  0MB  review, 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  0MB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
*he  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  SS's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
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Clearance  Officer  and  the  0MB 
Paperwork  Reduction  Project. 
DATES:  Commen's  are  requested  by  May 
8,  U>92.  If  yon  anticipate  commenting  on 
H  .'orm  but  find  that  time  to  prepare  will 
pre\ent  you  from  submitting  comments 
promptly,  you  should  advise  the  0MB 
PapervN'ork  Reduction  Project  and  the 
Agency  Clearance  Officer  of  your  intent 
as  early  as  possible, 
ADDRESSES:  Mr  D.  A.  Gerstner,  NASA 
Agency  Clearance  Officer,  Code  JTD. 
NASA  Headquarters.  Washington,  DC 
20546;  Office  of  Managem.ent  and 
Bud.get,  Paperwork  Reduction  Project 
(2700-0042),  Washington.  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT: 
Sh'.ricy  C.  Peigare,  NASA  Reports 
Officer,  (202)  453-9897. 

Reports 

7  .-.'e.  Information  Collection  from  the 
Public  in  Support  of  the  NASA 
.\cquisition  Process. 

UMB  Number  2700-0042. 

Type  of  Request:  Revision. 

Frequency  of  Report:  ,\s  required. 

Type  of  Respondent:  Indi%'iduals  or 
households,  state  or  local  go%'emments, 
businesses  or  other  for-profit,  non-profit 
institutions,  small  businesses  or 
organizations, 

Number  of  Respondents:  166.045. 

Responses  per  Respondent:  2. 

Annual  Responses:  332.tD91. 

Hours  per  Response:  32, 

Annual  Burden  Hours:  10.624,820. 

Abstract-Need/Uses:  Information 
collection  is  required  to  evaluate  bids 
and  proposals  from  offerors  in  order  to 
award  contracts  for  required  goods  and 
services  in  support  of  NASA's  mission. 
It  also  includes  reporting  requirements 
under  NASA  contracts. 

Dated:  April  2, 1992. 

Donald  J.  Andreofta, 

Acting  Chief.  !RM  P.:!  icy  and  Acquisition 
Management  Office. 

[FR  Doc,  92-8051  Filed  4-7-92:  8:45  am] 

BILUNQ  CODE  7510-01-11 


NATIONAI.  COMMISSION  FOR 
EMPLOYMENT  POLICY 

Meeting 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub,  L  92-463;  86  Stat.  770)  riotice  is 
hereby  given  of  a  public  meeting  to  be 
held  in  Ashlawn  North  of  the  Vista 
In'emational  Hotel,  Washmgton.  DC, 
DATES:  Thursday.  April  23.  1992  9  a. mi. -3 
p  m  ;  Friday.  April  24,  1992  9  a.m. -12 
p.m. 


STATUS:  The  m.eeting  is  to  be  i-pen  to  the 

public. 

MATTERS  TO  BE  DISCUSSED:  The  purpose 

of  this  public  meet-ng  ;s  to  enable  the 

Commission  m.e.mbers  to  discuss 

progress  on  the  research  agenda,  'u'u't^ 

ri-search.  and  budget  and  ad  minis  Ira  live 

matters, 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  C.  McQuown,  Director, 
National  Commission  for  Employment 
Policy.  1522  K  Street.  NW..  suite  30a 
Washington.  DC  20005.  (202)  724-1545. 
SUPPLEMENTARY  INFORMATION:  Th( 

Nd'ional  Com.m.ission  for  Employment 
Pnlcy  was  established  pursuant  to  title 
iV-F  of  the  Job  Training  Partnership  .^rt 
(P'ub.  L.  97-300],  The  Act  charges  the 
Commission  with  the  broad 
responsibility  of  advising  the  President. 
and  the  Congress  on  national 
omploym.ent  issues 

The  meeting  wiii  be  open  to  the 
public.  Handicapped  individuals 
wishing  to  attend  should  contact  the 
Comm.ission  so  that  appropriate 
accommodations  can  be  made. 

Anyone  wishing  to  submit  comments 
prior  to  the  meeting,  should  do  so  by 
April  17.  and  they  will  be  included  in  the 
minutes  Minutes  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Commission's  headquarters,  1522  K 
Street  NW.,  suite  300,  Washington.  DC 
20005 

Signed  at  Wushiri>it'jn.  DC  irus  Is!  day  uf 
April  1992. 
Barbara  C.  McQuown, 

D: rector.  \a;:onci  Commission  for 

£",t;  .'oiyvpnt  Pohcr 

IFT!  Uoc  92-8084  Filed  4- --92  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(aj(2]  of  the 
Fede-al  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Solo  Recitalists 
Fellowships  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  April 
29. 1992  from  9  am  -530  p.m.  and  April 
30  from  9  am. ^30  p.m.  in  room  M-14  at 
the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  .NW  . 
Washington,  DC  20506, 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  April  30  from  3  p.m.-4:30 
p  m.  The  topics  will  be  policy  review 
ap.d  guidelines  discussion- 

The  remaining  portions  of  this  meeting 
on  April  29  from  9  a  mi  -5  :3n  p.m.  and 


April  30  from  9  a.m.-3  p.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determiniation  of  the  Chairman  of 
November  20, 1991,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  In 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvorme  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5433. 

Dated  March  30. 1992. 
YvooiM  SaUiie, 

Director,  Council  and  Panel  Operations. 

National  Endowment  for  the  Arts. 

(FR  Doc.  92-8037  Filed  4-7-82;  8:45  am) 


NUCLEAR  REGULATORV 
COMMtSSION 

Advisory  Committee  on  the  Medical 
Uses  of  Isotopes:  Meeting 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting  and  request 
for  comment 

SUMMARY  The  Nuclear  Regulatory 
Com^mission  (NRC)  will  convene  a 
meeting  of  the  Advisory  Committee  on 
the  Medical  Uses  of  Isotopes  (ACMUI) 
to  provide  the  ACMUI  with  status 
reports  on  medical  use  rulemakings,  and 
request  ACMUI  guidance  on  certain 
regulatory  and  administrative  issues. 

The  NRC  staff  will  provide  the 
ACMUI  with  status  reports  on  a  petition 
for  the  rulemaking  regarding  the  practice 
of  radiopharmacy:  the  implementation 


I19"6 


Foderai   Kesistpr       Vo!    R7    No    fifl  /  Wednpsdav.  Acni  fl.  1992    '   NnJic^s 


cf  the  Quality  Management  Rule;  tne 
administration  of  byproduct  matenal  or 
radiation  from  byproduct  matenal  to 
pregnant  or  nursing  women;  clarification 
of  training  reo.uirements  for  authorized 
users;  and  the  expansion  of  the  ACMUl. 
The  staff  will  request  guidance  on  NRC 
acceptance  of  training  provided  by  the 
Royal  College  of  Physicians  and 
Surgeons  of  Canada  to  physicians  who 
have  applied  to  be  authorized  users 
under  10  CFR  35.100  and  200;  abnormal 
or-urrence  criteria;  and  broad  scope 
licensing. 

DATES:  The  meeting  will  be  held  at  8:30 
H-r.  -::•  May  7  and  8, 1992. 

ADOfiESSES:  Sheraton  Reston  Hotel, 
11810  Sunrise  Valley  Drive.  Reston, 
Virginia.  Submit  comments  to  the 
Secretary  of  the  Commission,  ATTN; 
Advisory  Committee  Management 
Officer,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 

FOR  FURTHER  INfORMA^tON,  CONTACT: 

Larry  W.  Camper,  Office  of  Nuclear 
Material  Safety-  and  Safeguards,  MS  6- 
\  i-3,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  301-504-4317. 

A  bnormal  Occurrance  Criteria 

The  Quality  Management  Rule  revised 
the  criteria  for  medical  use 
roisadministrations.  In  response,  the 
Office  for  Analysis  and  Evaluation  of 
Operational  Data  (AEOD)  is  reviewing 
the  existing  criteria  for  selection  cf 
misadministration  reports  as  abnormal 
occurrences. 

3'oad  Scope  Licensing  ' 

NRC  staff  is  currently  developing 
g'jidancp  that  will  revise  the  Standard 
Review  F!an  for  licensing  medical  broad 
scope  programs.  The  guidance  includes 
model  hcenses  and  revised  license 
conditions.  The  staff  will  provide  an 
update  on  this  guidance. 

R  lyal  College  of  Physicians  and 
5ur:g9ons  of  Canada,  Acceptance  of 
Trainir.g  and  Experience 

The  committee  will  examine  training 
end  experience  criteria  provided  by  the 
Royal  College  of  Physicians  and 
Surgeons  of  Canada  for  Radiology  and 
Nuclear  Medicine  Programs.  N'RC  has 
received  applications  regarding 
physicians  who  have  received  their 
training  in  a  program  approved  by  the 
Poyal  College  of  Physicians  and 
Surgeons  of  Canada,  and  who  now  want 
to  become  authorized  users  on  an  NRC 
license. 


Amencan  Colle«e  ol  Nuu«d/ 
PhvsiCKins; Society  of  Nuclear  Mediauu 
(ACNP/SNM)  Radiopbarmaceuncul 
Pebtion 

On  June  15,  1989.  the  ACNP/SNM 
filed  a  petition  with  NRC  addressing  five 
issues  related  to  the  preparation  and  use 
of  radiopharmaceuticals.  On  August  23, 
1990,  NRC  published  the  Interim  Final 
R'lle  addressing  two  of  the  issues  in  the 
petition.  The  remaining  issues  in  that 
petition  are:  compounding 
radiopharmaceuticals,  the  use  of 
byproduct  material  in  medical  research, 
and  use  of  radiolabeled  biologies. 
Currently,  NRC  regulations  are  silent  on 
these  issues;  however,  NRC  licensees 
may  perform  these  activities  through 
license  conditions.  The  N'RC  staff  will 
present  an  update  on  these  issues. 

Implementation  of  the  Quality 
Management  Rule 

NRC  staff  will  discuss  the 
implementation  of  the  Quality 
Management  Rule,  which  became 
effective  on  January  27. 1992. 

Administration  of  Byproduct  Material  to 
Pregnant  or  Nursing  Patients 

The  NRC  staff  will  present  an  update 
on  issues  and  recommendations 
concerning  unintended  radiation  doses 
or  dosages  to  an  embryo,  fetus,  or 
nursing  infant,  resulting  from 
administration  of  radiopharmaceuticals 
or  radiation  to  pregnant  or  nursing 
patients. 

Clarification  of  Training  aud  Experience 
Requirements  for  Authorized  Users 

The  NRC  staff  will  discuss  the 
training  and  experience  required  to 
become  an  "authorized  user"  on  an  NRC 
medical  use  license  as  outlined  in  10 
CFR  35.920  and  Regulatory  Guide  10.8. 

Status  Report  on  the  Expansion  of 
ACMUI 

In  1992,  the  NRC  will  replace  three 
current  members  of  the  conmiittee.  and 
add  three  new  positions.  Calls  for 
nomination  will  be  published  in  the 
Federal  Register  in  April,  or  early  May 
1992. 

Conduct  of  Meeting 

Barry  Siegel,  M.D..  will  chair  the 
meeting.  Dr.  Siegel  will  conduct  the 
meeting  in  a  manner  that  will  facilitate 
the  orderly  conduct  of  business.  The 
following  procedures  apply  to  public 
participation  in  the  meeting: 

1.  Persons  may  submit  written 
comments  by  sending  a  reproducible 
copy  to  the  Secretary  of  the  Commission 
(see  "ADDRESSES"  heading].  Comments 
must  be  received  by  April  15. 1992,  to 
ensure  consideration  at  the  meeting.  The 


LTunscnp'  of  tne  meeting  will  be  kept 
open  until  May  30.  1992.  for  inclusion  of 
wntten  comments.  It  is  not  necessary  to 
resubmit  written  comments  that  were 
submitted  in  response  to  the  Federal 
Register  notices  mentioned  in  this 
meeting  notice. 

2.  Persons  who  wish  to  make  oral 
statements  should  inform  Mr.  Camper  in 
writing  by  April  25, 1992.  Statements 
must  pertain  to  topics  at  hand.  The 
Chairman  will  rule  on  requests  to  make 
oral  statements.  Opportunity  for 
members  of  the  public  to  make  oral 
statements  will  be  based  on  the  order  in 
which  requests  arc  received.  In  general, 
oral  statements  should  be  limited  to 
approximately  5  minutes.  Oral 
statements  may  be  supplemented  by 
detailed  written  statements,  for  the 
record.  Rulings  on  who  may  sppak,  the 
order  of  presentations,  and  time 
allotments  may  be  obtained  by  calling 
Mr.  Camper.  301-504-3417,  between  9 
a.m.  and  5  p.m.  EST.  on  April  30, 1992. 

3.  At  the  meeting,  questions  from 
attendees  other  than  committee 
members,  NRC  consultants,  end  NRC 
staff  will  be  permitted  at  the  discretio" 
of  the  Chairman. 

4.  The  transcript,  minutes  of  the 
meeting,  and  WTitten  comments  will  be 
available  for  inspection,  and  copying  for 
a  fee,  at  the  N'RC  P-jblic  Document 
Room.  2120  L  Street  NW.,  Lower  Level, 
Washington,  DC  20555,  on  or  abou*  June 
6. 1992. 

5.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended  (primarily  section 
161a),  the  Federal  Advisory  Act  (5 
U.S.C.  App)  and  the  Commission's 
regulations  in  title  10,  Code  of  Federal 
Regulations,  part  7. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  92-8004  Filed  4-7-92;  8:45  am] 

BILLING  CODC  7590-01-*! 


Advisory  Corr,rr.:ttce  on  ,*.iuclear 
Waste;  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  42d 
meeting  on  April  22  (beginning  at  1 
p.m.),  23  and  24  (beginning  at  8:30  a.m.]. 
1992,  room  P-110.  7920  Norfolk  Avenue, 
Bethesda.  MD.  The  entire  meeting  will 
be  open  to  pubUc  attendance.  Notice  of 
this  meeting  was  previously  published  in 
the  Federal  Register  on  Wednesday, 
March  18, 1992  (57  FR  9433). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 


A.  Periodic  meeting  with  N'RC 
Commissioners  to  discuss  topics  of 
mutual  interest. 

B.  Discussion  of  the  Pathfinder 
Nuclear  Power  Plant  decommissioning, 
including  lessons  learned  and  residual 
levels  of  contamination.  Also,  briefing 
and  discussion  regarding  the  status  of 
deconim.issioning  plans  at  Rancho  Seco. 
Ft.  St.  Vrain.  Shoreham  and  other 
Nuclear  Power  Stations. 

C.  Review  an  e,\pedited  rulenidkmg 
effort  concerning  on-site  storage  of  \ovj- 
leve!  waste. 

D.  Prepare  the  next  four  month  plan  of 
ACNW  activities  for  the  Commission's 
information. 

E.  Complete  efforts  to  investigate  the 
feasibility  of  a  systems  analysis 
approach  to  reviewing  the  overall  high- 
level  waste  program. 

F.  Prepare  a  report  on  a  recent  review 
of  draft  NUREG-1406.  NRG  High-Level 
Radioactive  Waste  Research  Program 
Plan. 

G.  Briefing  on  the  stales  of  New 
York's  constitutional  challenge  to  the 
Low-Level  Radioactive  Waste  Policy 
Amendments  Act  of  1985. 

H.  Discuss  the  current  status  of  EPA's 
high-level  radioactive  waste  standards 
and  N'RC  staff  com.mcnts  regarding  the 
latest  version. 

I.  Briefing  on  SECY  92-060,  Low-Leve! 
Radioactive  Waste  Performance 
Assessment  Development  Program  Plan. 

J.  Discuss  issues  related  to 
volcanology  with  respect  to  the 
proposed  High-Level  Waste  repository. 

K.  Briefing  by  Louisiana  Energy 
Services  on  their  private  uranium 
enrichment  facility  plans, 

L  Review  a  Technical  Position  on 
Alternate  Concentration  Limits  for 
Uranium  Mill  Tailings  Sites. 

M.  Discuss  anticipated  and  proposed 
Committee  activities,  future  meeting 
agenda,  administrative,  and 
organizational  matters,  as  appropriate. 
Also,  discuss  matters  and  specific  issues 
that  were  not  completed  during  previous 
meetings  as  time  and  availability  of 
information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACN'W'  meetings  were 
published  m  the  Federal  Register  on 
June  6.  1988  (53  FR  20699).  In  accordance 
with  these  procedures,  oral  or  written 
statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  daring  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Committee,  its 
consultants,  and  staff.  The  office  of  the 
ACRS  is  providing  staff  support  for  the 
ACNW,  Persons  desiring  to  make  oral 
statements  should  notify  the  Executive 
Director  of  the  office  of  the  ACRS  as  far 
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in  advance  as  practical  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
rr.eetmg  for  such  statements.  Use  of  still. 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  ACNW  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the 
Executive  Director  of  the  office  of  the 
ACRS,  Mr,  Raymond  F,  Fraley 
(telephone  301/492-1516),  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACN'W  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACRS  Executive 
Director  or  call  the  recording  (301/492- 
4600)  for  the  current  schedule  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Dated:  April  2. 1992. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer. 
[FR  Doc  92-8aS3  Filed  4-7-92;  8:45  am) 
BILUMQ  cooc  ■rsto-o^-m 


[Docket  Not.  50-237  arxj  50-249] 

Commonwealth  Edison  Co.; 
Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 
Licenses 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  from  Commonwealth 

Edison  Com.pany  (CECo,  the  licensee)  to 
Withdraw  CECo's  application  for  a 
proposed  amendment  to  Facility 
Operating  License  Nos,  DPR-19  and 
DFR-25,  issued  to  the  licensee  for 
operation  of  the  Dresden  Nuclear  Power 
Station,  Units  2  and  3.  located  in  Grundy 
County.  Illinois.  .Notice  of  Consideration 
of  Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Hearing  wi-s  published  in  the  Federal 
Register  on  June  13,  1990  (55  FR  23997). 

The  proposed  amendm.ent  would  alter 
thirteen  instrumentation  tables  for  each 
unit  to  incorporate  enhancements  from 
the  BWR  Standard  Technical 
Specifications  (STS)  which  result  in 
consistency  of  table  format  and 
technical  content. 

By  letter  dated  February  18. 1992.  the 
licensee  withdrew  the  application  for 
the  proposed  amendments.  The 
Commission  has  considered  the 
licensee's  request  and  has  determined 
that  permission  to  withdraw  the  January 
16, 1990.  application  for  amendment 
should  be  granted. 


For  further  details  with  respect  to  this 
action,  see  (1)  the  appUcation  for 
amendment  dated  January  16. 1990.  and 
(2)  the  stafTs  letter  dated  March  31. 
1992. 

These  docimients  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  and  at  the  local  public 
document  room  located  at  the  Morris 
Public  Library,  604  Liberty  Street. 
Morris,  Illinois  60450. 

Dated  at  Rockville,  Maryland,  this  Slat  day 
of  March. 

For  the  Nuclear  Regulatory  Commission. 
B>-roD  L  SiegeL 

Project  Manager,  Project  Directorate  III-Z 
Division  of  Reactor  Projects — ill/ IV /V, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  fi2-nn47  Filed  4-7-92;  8:45  am) 

ULUMO  CODf   ".WWti-N 


SMALL  BUSINESS  ADMINISTRATION 

Shortage  of  Operatirtg  Funds  for  a 
Disaster  in  Arkansas 

As  a  result  of  the  Secretary  of 
Agriculture's  disaster  designation  S-581 
for  counties  in  the  State  of  Arkansas, 
the  Small  Business  Administration 
(SBA)  is  accepting  economic  injury 
disaster  loan  applications  from  eligible 
nonfarm  small  business  concerns. 
However,  due  to  SBA's  present  severe 
shortage  of  operating  funds  for  the 
disaster  program  for  the  current  fiscal 
year  (through  September  30. 1992),  SBA 
cannot  provide  assurance  of  its  ability 
to  continue  to  accept  or  process  disaster 
loan  applications  or  make 
disbursements  on  disaster  loans  until 
additional  funds  are  available. 

Dated;  March  31. 1992. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 

Assistance. 

[FR  Doc  92-8099  Filed  4-7-92;  8:45  am) 

B:,j,  >«i  cow:  »::■?'»<■  5  ,„« 


IDeclsratlon  Of  Economic  ln|u'-v  Di!ia«t*»' 
Loan  A.^eas  #7593  ft  #75941 

Arkansas  'and  Contteuous  Ccj'^iiet.  in 
Louisiana):  Declarafon  of  0..>ia8'er 
Loan  Area 

Union  County  and  the  contiguous 
counties  of  Ashley.  Bradley,  Calhoun, 
Columbia,  and  Ouachita  in  the  State  of 
Arkansas  and  Clairebome,  Morenouse, 
and  Union  Counties  in  the  State  of 
Louisiana  constitute  an  Economic  Injury 
Disaster  Loan  Area  due  to  damages 
caused  by  severe  storms  and  a  tornado 


llD-3 
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which  occurred  on  March  9, 1992. 
Eligible  small  businesses  without  credit 
available  elsewhere  and  small 
agricultural  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
December  23. 1992  at  the  address  listed 
below:  U.S.  Small  Business 
Administration,  Disaster  Area  3  Office, 
UOQ  Amon  Carter  Blvd.,  Suite  102,  Ft. 
Worth.  TX  76155,  or  other  locally 
arLTiOunced  locations.  The  interest  rate 
for  eligible  small  businesses  and  small 
agricultural  cooperatives  is  4  percent. 

.Notice:  Due  to  SBA  s  present  shortage  of 
operating  funds  for  the  current  fiscal  year 
(through  September  30. 1992).  SBA  cannot 
provide  assurance  of  our  ability  to  continue 
to  accept  or  process  disaster  loan 
applications  or  make  disbursements  on  loans 
until  additional  funds  are  available. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  March  23, 1992.  | 

Patiicia  Saiki,  ' 

Administrator. 
[?R  Doc.  92-8100  Filed  4-7-92;  8:45  am] 

BIUING  CODE  IO2S-01-M 


1  Deci.iration  of  Econcmic  Injury  Disaster 
Loan  Acas  <■'  7595,  s  7596,  #7597] 

District  of  Columbia  land  Contiguous 
Counties  In  Virqinia  and  Maryland:, 
Declaration  of  D'saste'  Loan  Afea 

The  District  of  Columbia  and  the 
contiguous  counties  of  Arlington  and 
Fairfax  and  the  Independent  City  of 
.'Mexandria  in  the  State  of  Virginia  and 
Montgomery  and  Prince  Georges 
Counties  in  the  State  of  Maryland 
constitute  an  Economic  Injury  Disaster 
Loan  .'Vrea  due  to  damages  caused  by  a 
major  water  main  break  which  occurred 
on  January  14, 1992,  along  the  L  and  M 
Street  corridors  between  20th  and  21st 
Streets  in  downtown  Washington,  DC. 
Eligible  small  businesses  without  credit 
available  elsewhere  and  small 
agriculti'iai  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
December  23, 1992  at  the  address  listed 
below:  U.S.  Small  Business 
Administration,  Disaster  Area  2  Office, 
One  Baltimore  Place.  Suite  300,  Atlanta, 
GA  30308,  or  other  locally  announced 
locations.  The  interest  rate  for  eligible 
small  businesses  and  small  agricultural 
cooperaiives  is  4  percent. 

Notice:  Due  to  SBA's  present  shortage  of 
operating  funds  far  the  current  fiscal  year 
(through  September  30, 1992).  SBA  cannot 
provide  assurance  ui*  our  ability  to  continue 
to  accept  or  process  disaster  loan 


applications  or  make  disbursements  on  loans 
until  aditional  funds  are  available. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  March  23, 1992. 
Patricia  Saiki. 
Administrator. 
[FR  Li—  92-8101  Filed  4-7-92;  8:45  am] 

BIU.IMQ  COOe  S025-01-I1 


Shortage  of  Operating  Fundsfora 
Disaster  in  Iowa 

As  a  result  of  the  Secretary  of 
Agriculture's  disaster  designation  S-579 
for  counties  in  the  States  of  Iowa  and 
contiguous  counties  in  the  State  of 
Illinois.  Minnesota,  Missouri,  and 
Nebraska,  the  Small  Business 
Administration  (SBA)  is  accepting 
economic  injury  disaster  loan 
applications  from  eligible  nonfarm  small 
business  concerns.  However,  due  to 
SBA's  present  severe  shortage  of 
operating  funds  for  the  disaster  program 
for  the  current  fiscal  year  (through 
September  30, 1992],  SBA  cannot 
pro'/ide  assurance  of  its  ability  to 
continue  to  accept  or  process  disaster 
loan  applications  or  make 
disbursements  on  disaster  loans  until 
additional  funds  are  available. 

Dated:  March  30, 1992. 
Bernard  Kulik. 

Assistant  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  92-8102  Filed  4-7-92;  8:45  am] 

BILUNG  COOE  802&41-M 


(Declaration  of  Disaster  Loan  Area  #2556! 

VIssissipi;  (And  Contiguous  Counties 
In  Alabama  &  Arkansas);  Declaration  of 
Disaster  Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  March  20, 1992, 1 
find  that  the  counties  of  Lauderdale, 
Sharkey,  Washington,  and  Yalobusha  in 
the  State  of  Mississipi  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  tornadoes 
on  March  9-10, 1992.  Applications  for 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  May  18, 
1992,  and  for  loans  for  economic  injury 
until  the  close  of  business  on  December 
21, 1992,  at  the  address  listed  below: 

U.S.  Small  Business  Administration,  Disaster 
A  rea  2  Office;  One  Baltimore  Place,  suite 
300,  Atlanta,  Georgia  30308. 

Or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Bolivar,  Calhoun,  Clarka,  Grenada, 
Humphreys,  Issaquena,  Jasper,  Kemper, 
Lafayette,  Neshoba,  Newton,  Panola, 
Sunflower,  Tallahatchie,  and  Yazoo  in 
the  State  of  Mississippi;  Choctaw  and 
Sumter  Counties  in  the  State  of 
Alabama;  and  Chicot  and  Desha 
Counties  in  the  State  of  Arkansas  may 
be  filed  until  the  specified  date  at  the 
above  location. 
The  interest  rates  are: 


^«q'on  VII  Advisory  Council;  Pubic 
Meeting 

The  U.S.  Small  Business 
Administration  Region  VII  Advisory 
Council,  located  in  the  geographical  area 
of  Des  Moines,  will  hold  a  public 
m.eeting  from  1  p.m.-3  p.m.  on  Thursday. 
April  30, 1992,  at  the  Corporate 
headquarters  of  Casey's  General  Stores, 
located  at  One  Convenience  Boulevard. 
Ankeny,  Iowa,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Mr.  Conrad  E.  Lawlor,  District  Director, 
U.S.  Small  Business  Administration, 
room  749  Federal  Building,  210  Walnut 
Street,  Des  Moines,  Iowa,  50309.  (515) 
284-^567. 

Dated;  April  1, 1992. 
Caroline  J.  Beeson. 

Assistant  Administrator.  Office  of  Advisory 
Councils. 
[FR  Doc.  92-8096  Filed  4-7-92;  8:45  am] 

BILUNQ  COOe  tO2S-01-M 


For  physical  damage:  Percent 

Homeowners  with  credit  avail- 
able elsewhere .■>. 8.000 

Homeowners  without  credit 
available  elsewhere 4.000 

Businesses  with  credit  available 
elsewhere 6.500 

Businesses  and  non-profit  organi- 
zations without  credit  avail- 
able elsewhere 4.000 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere 8.500 

For  Economic  Injury: 

Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere 4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  25612  and  for 
economic  injury  the  numbers  are  759900 
for  Mississippi;  760000  for  Alabama;  and 
7G0100  for  Arkansas. 

Notice:  Due  to  SBA's  present  shortage 
operating  funds  for  the  current  fiscal  year 
(through  September  30, 1992).  SBA  cannot 
provide  assurance  of  our  ability  to  continue 
to  accept  or  process  disaster  loan 
applications  or  make  disbursements  on  loans 
until  additional  funds  arc  available. 
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(Catalog  of  Federal  nomestic  Assistancp 
Program  Nos.  59002  and  59008) 

Dated:  March  25,  i'W2 
Bernard  Kulik. 

Assistant  Administrator  for  Disaster 

Assistance. 

[FR  Doc  92-8098  Filed  +-7-42;  8:45  am] 

BIUJNG  CODE  tOSS-OI-M 


Region  VIII  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  VIII  Advisorv 
Council,  located  in  the  geoj:;raphicai  area 
of  Helena,  will  hold  a  public  meeting  at 
12  noon  on  Thursday,  April  30,  1992,  in 
the  reception  area  of  Stan  Stephens, 
Governor,  State  of  Montana,  Capitol 
Building.  Helena,  Montana,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  John  R.  Cronholm,  District  Director, 
U.S.  Small  Business  Administration,  301 
South  Park.  Drawer  10054,  Helena, 
Montana  59626-0054.  (406)  449-5381. 

Dated:  March  20, 1992. 
Caroline  J.  Beeson, 

Assistant  Administrator,  Office  of  Advisory 

Councils. 

(FR  Doc  92-8107  Filed  4-7-92;  8:45  am] 

BILUNG  CODE  802S-0!-»l 


Region  IV  Advisory  Council;  Public 
Meeting 

The  US,  Small  business 
Administration  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Charlotte,  will  hold  a  pubhc  meeting 
from  10  a.m.  to  3  p.m.  on  Wednesday, 
April  29,  1992  at  the  Charlotte  Apparel 
Center,  200  North  College  Street, 
Charlotte,  North  Carolina,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Gary  Keel.  District  Director,  U.S. 
Small  Business  Administration.  200 
North  College  Street,  suite  A  2015, 
Charlotte.  North  Carolina  28202,  (704) 
344-6561. 

Dated:  April  1, 1992. 

Caroline  }.  Beeson, 

Assistant  Administrator,  Office  of  Advisor}' 
Councils. 

[FR  Doc.  92-8095  Filed  4-7-92:  8:45  am] 

BILLING  COOe  »0IW)1-«I 


Shortage  of  Operating  Funds  for  a 
Disaster  In  Oklahoma 

As  a  result  of  the  Secretary  of 
Agriculture's  disaster  designation  S-582 
for  counties  in  the  State  of  Oklahoma 
and  contiguous  counties  in  the  States  of 
Arkansas  Kansas,  and  Texas,  the  Small 
Business  Administration  (SBA)  is 
accepting  economic  injury  disaster  loan 
applications  from  eligible  nonfarm  small 
business  concerns.  However,  due  to 
SB.'k's  present  severe  shortage  of 
operatmg  funds  for  the  disaster  program 
for  the  current  fiscal  year  (through 
Septemer  30, 1992).  SBA  cannot  provide 
assurance  of  its  ability  to  continue  to 
accept  or  proces  disaster  loan 
applications  or  make  disbursements  on 
disaster  loans  until  additional  funds  are 
available. 

Dated:  March  31, 1992. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  92-8103  Filed  4-7-fl2:  8:45  am] 

BILLING  CODE  SO^S-OI-M 


Shortage  of  Operatmg  Funds  fc  a 
Disaster  In  Texas 

As  a  result  of  the  Secretary  of 
Agriculture's  disaster  designation  S-578 
for  counties  in  the  State  of  Texas,  the 
Small  Business  Administration  (SBA)  is 
accepting  economic  injury  disaster  loan 
applications  from  eligible  nonfarm  small 
business  concerns.  However,  due  to 
SBA's  present  severe  shortage  of 
operating  funds  for  the  disaster  program 
for  the  current  fiscal  year  (through 
September  30, 1992),  SBA  cannot 
provide  assurance  of  its  ability  to 
continue  to  accept  or  process  disaster 
loan  applications  or  make 
disbursements  on  disaster  loans  until 
additional  funds  are  available. 

Dated:  March  30, 1992. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 

Assistance. 

[FR  Dor  92-8104  Filed  4-7-92;  8:45  am] 

BILLING  CODE  »C2$-0'-M 


Shortage  of  Operating  Funds  for  s 
Disaster  in  Texas 

As  a  result  of  the  Secretary  of 
Agriculture's  disaster  designation  S-580 
for  counties  in  the  State  of  Texas,  the 
Small  Business  Administration  (SBA)  is 
accepting  economic  injury  disaster  loan 
applications  from  eligible  nonfarm  small 
business  concerns.  However,  due  to 
SBA's  present  severe  shortage  of 
operating  funds  for  the  disaster  program 
for  the  current  fisca!  year  (through 


September  30, 1992),  SBA  cannot 
provide  assurance  of  its  ability  to 
continue  to  accept  or  process  disaster 
loan  applications  or  make 
disbursements  on  disaster  loans  until 
additional  funds  are  available. 

Dated:  March  30. 1992. 

B|emaid  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  92-8105  Filed  4-7-82;  8:45  am] 

B1LUN0  CODE  tUS-OI-M 


Shortag*  of  Opprafing  Fij"d«  for  .3 
Disaster  tn  'txas 

As  a  result  of  the  Secretary  of 
Agriculture's  disaster  designation  S-583 
for  counties  in  the  State  of  Texas  and 
contiguous  counties  in  the  State  of 
Oklahoma,  the  Small  Business 
Administration  (SBA)  is  accepting 
economic  injury  disaster  loan 
applications  from  eligible  nonfarm  small 
business  concerns.  However,  due  to 
SBA's  present  severe  shortage  of 
operating  funds  for  the  disaster  program 
for  the  current  fiscal  year  (through 
September  30. 1992).  SBA  cannot 
provide  assurance  of  its  ability  to 
continue  to  accept  or  process  disaster 
loan  applications  or  make 
disbursements  on  disaster  loans  until 
additional  funds  are  available. 

Dated:  March  31. 1992. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  92-8108  Filed  4-7-92;  8:45  am] 

BIUJNG  CODE  MOS-OI-M 


[Declaratton  ot  Oi»aete'  i,  osr  A'es  ■- ;  S';S1 

Texas.  Dectaralion  of  Disaster  Lean 
A'-ea 

As  a  result  of  the  President's  major 
disaster  declaration  on  March  20, 1992. 1 
find  that  the  counties  of  Harris  and 
Liberty  in  the  State  of  Texas  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
beginning  on  March  4, 1992. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  May  19. 1992,  and  for  loans 
for  economic  injury  until  the  close  of 
business  on  December  21, 1992.  at  the 
address  listed  below: 

U.S.  Small  Business  Administration,  Disaster 
Area  3  Office,  4400  Amon  Carter  Blvd., 
suite  102,  Ft.  Worth.  Texas  76155. 

Or  other  locally  announced  locations.  In 
addition,  apphcations  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
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Brazor'a.  Chambers  Fen  Ber:i.i. 
Galvestcn.  Hardin,  Jeffsrscn, 
Montgcir.er,',  PoiX.  San  jacinto,  and 
Waller  in  the  State  of  Texas  may  be 
filed  until  the  spec.fied  da'e  at  the 
above  locaticn. 
The  interest  ratts  are: 


For  physical  damage: 

Homeowners  writfa  credit  avail- 
able elsewhere 

Homeowners  without  credit 
available  elsewhere 

Businesaes  with  credit  available 
elsewhere - 

Businesses  and  non-profit  organi- 
zations without  credit  avail- 
able elsewhere 

Others  (including  non-profit  or- 
ganizations] with  credit  avail- 
able elsewhere 

For  Economic  Injury: 

Businesses  and  small  agricoltnral 
cooperatives  without  credit 
available  e'sewhere-..^-.— 


Pvctpi 

8UXX 
4.000 
6.500 

4jOOO 

&500 

4.000 


The  nmnber  asaigned  to  this  disaster 
for  physical  damage  is  25550B  and  for 

economic  injury  the  number  is  759800. 

Notice:  Due  to  SBA's  present  shortage  of 
operating  funds  for  the  current  fiscal  year 
(through  September  30. 1992),  SB  A  caimot 
provide  assurance  of  our  ability  to  continue 
to  accept  or  process  disaster  loan 
applications  or  make  disbursements  on  loans 
until  additional  funds  are  available. 
Catalog  of  Federal  [kmestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  24. 199^ 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 
'TR  Doc  92-8-.n  Filed  4-7-82:  8:45  am] 

BitUMG  COO€  S02$-01-4I 


Region  VI  Advisory  Council;  Pubi.c 
Meeting 

Tne  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Courxil.  located  in  the  geographical  area 
of  Lubbock,  will  hold  a  public  meeting 
from  10:30  a.m.  to  12  noon  on  Thursday, 
April  23, 1992,  in  the  Conference  Room 
of  th  U.S.  Small  Business  Administration 
Office,  1611  10th  Street,  suite  200, 
Lubbock,  Texas,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Mr  W  j>-:-  Fronstin,  District  Director, 
'    S  Srr.a.  Business  Administration, 
:►": :  .    n  Street  suite  200,  Lubbock. 
T  xd5  --W01.  (806)  743-7462  or  1-800- 


Dated:  April  1, 1982. 
Caroline  |.  Beeson, 

Assistant  Administrator,  Office  of  Advisory 

Councils. 

[FR  Doc.  92-6084  Filed  4-7-92;  8:45  am] 

MLUNO  COOK  1029-0  VM 


(Dec.,-?f  a^'o"  o'  :--i*a«'re''  i.oan  Area  #2554] 


N  *>  w  H  a '' ■  D  S  ^ ;  r  p '! .  D 
C:saster  Loan  Area 


t:Quc;js  Counties  in 


!3rat:On  of 


As  a  result  of  the  President's  major 
disaster  declaration  on  March  18. 1992  I 
find  that  the  counties  of  Caledonia, 
Orange,  Washington,  and  Windsor  in 
the  State  of  Vermont  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  heavy  rain,  ice  jams,  and 
flooding  which  occurred  on  March  11, 
1992.  Applications  for  loans  for  physical 
damage  may  be  filed  until  the  dose  of 
business  on  May  18, 1992,  and  for  loans 
for  economic  injtiry  until  the  close  of 
business  on  December  18, 1992,  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.  South,  3rd 
Floor,  Niagara  Falls,  NY  14303,  or  other 
locally  announced  locations.  In  addition, 
applications  for  economic  injury  loans 
from  small  business  located  in  the 
contiguous  counties  of  Addison. 
Bennington,  Chittenden.  Essex,  Lamoille, 
Orleans,  Rutland,  and  Windham  in  the 
State  of  Vermont,  and  Grafton  and 
Sullivan  Counties  in  the  State  of  New 
Hampshire  may  be  filed  imtil  the 
specified  date  at  the  above  location. 

The  interest  rates  are: 


For  Pbyiical  Oamagr. 

Homeowners  wiUi  Credit  Available 
Elsewhere - _ 8.000% 

Homeowners  witiroat  Credit  Available 
Elsewhere ~.    4.000% 

Businesseg  with  Credit  Available  Else- 
where      6.500% 

Businesses  and  Non-Profit  Organiza- 
tions without  Credit  Available  Else- 
where  ~    4000% 

Others  (Including  Non-Profit  Organiza- 
tions) with  Credit  Available  Else- 
where   8-500% 

For  Economic  Injury: 

Businesses  and  Small  Agricultural  Co- 
operatives without  Credit  Avaliable 
Elsewhere 4.000^ 


The  number  assigned  to  this  disaster 
for  physical  damage  is  255406  and  for 
economic  injury  the  numbers  are  759100 
for  Vermont  and  759200  for  New 
Hampshire. 

Notice:  Due  to  SBA's  present  shortage  of 
operating  funds  for  the  ctirrent  fiscal  year 
(through  September  30. 1992).  SBA  caiwot 
provide  assurance  of  our  ability  tn  continue 
to  accept  or  process  disaster  loan 


applications  or  make  disbursements  on  loans 
until  additional  funds  are  available. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos  5P(X}2  and  59008). 

Dated:  March  20.  1992. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

iFR  Doc  92-frii:)9  F;ied  4-7-92;  8:45  am] 
BIUIHQ  COOC  SO25-01-4I 


1  Declaration  of  Wsaster  Loan  Area  #2554; 
Amendment  #  1 1 

Vermont;  Declaration  of  Disaster  Loan 

Area 

The  above-numbered  Declaration  is 
h:'-f'hv  amended  in  accordance  with  an 
an.e.ndment  dated  March  23,  1992.  to  the 
President's  major  disaster  declaration  of 
March  18,  to  include  Chittenden  County 
in  the  State  of  Vermont  as  a  disaster 
area  as  a  result  of  damages  caused  by      - 
heavy  ra:n.  ice  jams,  and  flooding  which 
occurred  on  March  11.  1992. 

In  addition,  apphcations  for  econcmic 
injun,'  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Franklin  and  Grande  Isle  m  the  State  of 
Vermont  may  be  filed  until  the  specified 
date  at  the  previously  designated 
locations. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  May 
18, 1992,  and  for  economic  injury  until 
the  close  of  business  on  December  18, 
1992. 

Notice:  Due  to  SBA's  present  shortage  of 
operating  funds  for  the  current  fiscal  year 
(through  September  30.  19921.  SBA  cannot 
provide  assurance  of  our  ability  to  continue 
to  accept  or  process  disaster  loan 
applications  or  make  disbursements  on  loans 
until  additional  funds  are  available. 
(Catalog  of  Federal  Domestic  .Assistance 
Program  .Nas,  59002  and  59008J 

Dated:  March  28. 1992. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  92-8106  Filed  4-7-92:  8.45  am} 
BituNG  coot  Kias-01-*i 


Region  III  Advisory  Council;  Public 

Meeting 

The  U  S.  Small  Business 
Administration  Region  111  Advisory 
Council,  located  in  the  geographical  area 
of  Clarksburg,  will  hold  a  public  meeting 
besinning  Wednesday.  May  6.  at  1  p.m. 
and  ending  on  Thursday,  May  7,  1992.  at 
12  noon.  The  meeting  will  be  held  at  the 
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West  Virginia  Rt'hribihtdt.cTi  (ier.tpr  1 
Barron  Dnve,  Institute,  West  VirgirDa,  lo 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Marvin  Shelton,  District  Director, 
U.S.  Small  Business  Administration.  P.O. 
Box  1608,  Clarksbxirg.  West  Virginia 
26302-1608.  (304)  623-5631. 

Dated:  April  1. 1992. 
CaroUoe  ).  Bc^eson, 

Assistant  Administrator,  Office  of  Advisory 

Councils. 

fFR  D(x;  <3:-fl<^o-  Filed  4-7-92;  8:45  am] 

BILLINQ  COOC  »CJ5-C1-*I 


DEPARTMENT  OF  STATE 

Public  Nottee  1600! 

Stiipping  Coordinating  Committee, 
Subcommittee  on  Safety  of  Lite  at  Sea, 
Working  Group  on  Fire  Protection; 
Meeting 

The  U.S.  Safety  of  Life  at  Sea  Working 
Group  on  Fire  Protection  will  conduct  an 
open  meeting  on  April  29.  1992  at  10  a.m. 
in  room  2415  at  US  Coast  Guard 
Headquarters.  2100  Second  Street.  SW.. 
Washington.  DC  20593.  The  purpose  of 
the  meeting  will  be  to  prepare  for 
discussions  anticipated  to  take  place  at 
the  .■H7th  Session  of  the  Internationa! 
Maritime  Organization  (LMO) 
Subcommittee  on  Fire  Protection  (FP). 
scheduled  for  May  18-22, 1992. 

The  meeting  will  focus  on  the  fire 
safety  of  commercial  vessels.  Specific 
discussion  areas  include:  Aspects  for 
fuel  ime  failure,  code  of  safety  for 
dynamically  supported  craft,  casualty 
records,  fire-f.ghting  systems.  Tire  test 
procedures,  guidelines  for  performance 
and  testing  criteria  and  surveys  of  foam 
concentrates,  provisions  for  helicopter 
facilities  on  ships,  phasing  out  of  halons, 
passenger  vessel  safety,  preventing  and 
mitigating  marine  pollution  incidents, 
open  top  container  ships,  smoke  control. 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room.  For 
futher  information  regarding  the  meeting 
of  the  SOLAS  Working  Group  on  Fire 
Protection  (April  29. 1992)  contact  Mr. 
[ack  Booth  at  (202)  257-2997. 

Dated:  March  26.  1992. 
Geoffrey  Ogden,        - 

Chairman.  Shipping  Coordinating  Committee. 
[FR  Doc  92-8035  Filed  4-7-92;  8:45  am] 

BILLING  CODE  4710-ro-M 


1  Public  Notice  1601] 

Shipping  Coordinating  Committee 
Council  and  Assoctated  Bodies; 
Meeting 

The  Shipping  Coordinating  Committee 
(SHC)  will  conduct  an  open  meeting  at 
9:30  a.m.  on  June  4, 1992,  in  room  2415.  at 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593.  The  purpose  of  the  meeting  is  to 
finalize  preparations  for  the  88th 
Session  of  Council  and  36th  Session  of 
Technical  Cooperation  Committee  of  the 
International  Maritime  Organization 
(IMO)  which  is  scheduled  for  June  15-19, 
1992.  at  the  IMO  Headquarters  in 
London.  The  purpose  of  the  meeting  is  to 
discuss  the  papers  received  and  the 
draft  U.S.  positions.  Among  other  things, 
the  items  of  particular  interest  are: 
— Reports  of  the  IMO  Committees  and 

training  institutions. 
— Review  of  the  technical  co-operation 

activities  of  the  Organization. 
— Consideration  of  amendments  to  the 

provisions  for  elections  to  Council. 
— Relations  v.ith  United  Nations  and 

other  organizations. 
— Ad.mmistrativp  and  financial  matters. 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room.  Interested  persons 
may  seek  information  by  writing:  Mr. 
Gene  F.  Hammel,  U.S.  Coast  Guard  (G- 
CIj.  2100  Second  Street.  SW.. 
Washington,  DC  20593  or  by  calling: 
(202)  267-2548, 

Dated  March  24,  1992. 
Geoffrey  Ogdeo, 
Chairman,  Shipping  Coordinating  Committee. 

[ra  Doc  02-^,16  Filed  4-7-92;  8:45  am] 

BILUNQ  CODE  4710-70-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Rule  on  Application  To 
Impose  a  Passenger  Facility  Charge 
(PFC)  at  the  Greater  Rocktord  Airport. 
Rockford,  IL 

AGENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  intent  to  rule  on 

application. 

summary:  The  FAA  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  a  PFC  at  the 
Greater  Rockford  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  19901  (Pub  I,  ini-508)  and  part 


158  of  the  Federal  Aviation  Regulations 
'■"4  rpF  part  158). 

CATES:  Comments  must  be  received  on 
or  before  May  8, 1992. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Chicago  Airports 
District  Office,  2300  East  Devon,  room 
258,  Des  Plaines,  Illinois  60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Frederick 
C  Ford,  A.A.E.,  Executive  Director  of 
Aviation  of  the  Greater  Rockford 
Airport  Authority  at  the  following 
address:  Greater  Rockford  Airport 
Authority.  Greater  Rockford  Airport. 
RorJdord,  Illinois  61125-0063. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Greater 
Rockford  Airport  Authority  under 
5  158.23  of  part  158. 
FO«  niRTHCR  ll«K>RM*TlON  CO»4TACT. 
Mr.  Louis  H.  Yale"-   Mfi:.>i,>  -  Chicago 
Airports  District  Oitice,  2300  East 
Devon,  room  258,  Des  Plaines,  Illinois 
60018,  (312)  694-7335.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

suPPi^MENTARY  iNFORMATiON:  The  FAA 
j^r^pLiSLb  \yj  I'dit  oJnj  mvites  public 
comment  on  the  application  to  impose  a 
PFC  at  the  greater  Rockford  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (title  EX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L  101- 
508)  and  part  158  of  the  Federal  Aviation 
RegulaUons  (14  CFR  part  158). 

On  March  23, 1992,  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the  Greater 
Rockford  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  S  158.25  of  part  158.  The 
FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  July  17, 1992. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 
Proposed  chaise  effective  dote:  May  1, 

1992. 
Proposed  charge  expiration  date:  April 

30, 1996. 
Total  estimated  PFC  revenue: 

Jl. 200.000.00. 
Brief  description  of  proposed  project(s): 

1.  Complete  extension  of  runway  6. 

2.  Construct  taxiway  to  runway  6. 

3.  Acquire  parcel  P. 

4.  Overlay  runway  18/36. 

5.  Environmental  assessment  for 
airport  layout  plan. 
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8.  Overlay  two  taxiways  and  GA 
apron  and  extend  box  culvert. 

7.  Update  part  150  study. 

8.  Acquire  snow  removal  equipment. 

9.  Construct  6/24  parallel  taxiway. 

10.  Extend  runway  18  625  feet. 

11.  Land  acquisition,  phase  1. 

12.  Purchase  snow  removal 
equipment. 

13.  Overlay  runway  12/30. 

14.  Land  acquisition,  phase  2. 

15.  Purchase  snow  removal 
equipment. 

18.  Acquire  land  in  approach  to 
runways  24  and  30. 

17.  Purchase  snow  and  fire  equipment. 

18.  Install  security  access  control 
system. 

19.  Relocate  baggage  claim  and 
expand  terminal. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not 
be  required  to  collect  PFCs:  Air  taxi 
operators. 
Any  person  may  Lispect  the 
epplicalion  in  person  at  the  FAA  office 
listed  above  under    fob  ftm-^wE- 
INFORMATION  COtTTACT 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Greater 
Rockford  Airport  Authority. 

Issued  in  Des  Plaines,  Illinois,  on  March. 24, 
1992. 

Henry  A.  Lamberts, 

Acting  Manager.  Airports  Division,  Great 
Lakes  Region. 

(PR  Doc  Q2-iViia  FilpH  4-7-92;  8:45  am) 
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•  n'ent  To  Rji*!  on  ADOiica*'.::  ■■  "''o 
ir-pc3e  3"^  Use  tiie  Pevep^e  f-'cn  a 
Pssstrge'  r  acility  Change  '^^C  ■  'i; 
Ak-:-."-Ca'>ton  Reg  ^'-at  Airport,  Axron, 

CH 

AG€NCy:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rale  on 
application. 

summary:  The  FAA  proposes  to  rule 
and  mvites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Akron-Canton 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (title  IX  of  the 
Omnibus  Budget  ReconciHation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES  Comments  must  be  received  on 

-  :-:   --Maya,  1992. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 


in  triplicate  to  the  FAA  at  the  follovnng 
address:  Federal  Aviation 
Administration.  Airports  District  Office. 
Willow  Run  Airport,  East,  8820  Beck 
Road,  Belleville,  Ml  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Frederick 
J.  Krum,  Director  of  the  Akron-Canton 
Regional  Airport,  at  the  following 
address:  5400  Lauby  Road,  NW.,  North 
Canton.  Ohio  44720. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Akron- 
Canton  Regional  Airport  Authority 
under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  COhTACT: 

Mr.  Peter  Serini,  Manager,  Airports 
District  Office.  Willow  Run  Airport, 
East,  8820  Beck  Road,  Belleville,  MI 
48111.  (313)  487-7300.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FA^X 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Akron-Canton  Regional  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L.  101- 
508)  and  part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  March  2. 1992,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Akron-Canton  Regional 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  the  application,  in  whole  or  in 
part,  no  later  than  June  30, 1992. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date:  July  1, 

1992. 
Proposed  charge  expiration  date:  June 

15, 1997. 
Total  estimated  PFC  revenue:  $6,045,000. 
Brief  description  of  proposed  project: 

1.  Waterline  Installation. 

2.  Gate  Area  Widening. 

3.  Airfield  Maintenance  &  ARFF 
Building  Expansion. 

4.  Engine  Generator. 

5.  ARFF  Vehicle. 

6.  Baggage  Make-up  Area  Expansion  & 
Renovation. 

7.  Snow  Removal  Equipment. 

8.  Taxiway/Runway  Overlay  l/l9. 

9.  Terminal  Building  Expansion. 

10.  Taxiway/Runway  Overlay  5/23. 
Class  or  classes  of  air  carriers  which 

the  public  agency  has  requested  not 


be  required  to  collect  PFCs:  Air 
Taxi  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  F.^A  office 
listed  above  vmd  r    FOR  FURTHER 
INFORMATION  CONTACT 

In  addition,  any  person  may  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Akron- 
Canton  Regional  Airport  Authority. 

Issued  in  Des  Plaines,  Illinois,  on  March  24, 
1992. 

Henr>'  A.  Lar.bcrts, 

Acting  Manager,  Airports  Division.  Great 
Lakes  Region. 
[FR  Doc.  92-8019  Filed  4-7-92;  8:45  am] 
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(Sunmaiy  Notice  No.  PE-92-13] 

Petitions  fcr  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGFNCY:  Federal  Aviation 
A.:J"ii;-.5tration  (FAA),  DOT. 

action:  Notice  of  disposition  of  petition 
for  exemption;  reopening  of  com.ment 
period. 

SUMMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  April  28, 1992. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to: 

Federal  Aviation  Administration.  Office  of 
the  Chief  Counsel,  Attn:  Rule  Docket 
(AGC-10).  Petition  Docket  No.  26793.  800 
Independence  Avenue  SVV.,  Washington. 
DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
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8<X)  Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  C.  Nick  Spithas,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washinston.  DC  20591, 
telephone  (202)  267-9"04, 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  12.  1992.  a  notice  of 
disposition  of  the  petition  of  Deha 
Airlines  was  published  in  the  Federal 
Register  for  comment:  that  comment 
period  closed  April  1.  1992. 

Subsequent  to  that  application,  the 
FAA  received  a  request  to  reopen  the 
comment  period.  A  reopening  of  the 
comment  period  will  not  be  detrimental 
to  the  petitioner  since  it  received  a  grant 
of  exem.ption  for  a  90-day  period 
Therefore,  the  FA.^  has  determined  that 
the  comment  penod  may  be  extended  an 
additional  20  days  to  afford  interested 
parties  the  opportunity  to  comment. 

Summary  of  the  Petition  for  Exemption 

iDo-rkcl  No.  26793] 

Petitioner:  Delta  Airlines. 

Section  of  the  FAR  Affected:  1-4  CFR 
121.310(f)(5). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
operate  the  MD-11  with  a  door 
installed  in  the  partition  between  the 
first  class  and  business  class 
passenger  compartments.  Grant. 
March  4.  1992.  Exemption  No,  5413. 
until  June  15,  1992  to  allow  Delta  to 
operate  the  MD-11  under  the 
conditions  of  Exemption  No.  5413 
during  the  consideration  of  public 
com.ments.  Exemption  No.  5413  is  the 
part  121  operating  rule  counterpart  to 
Exemption  No.  5405,  issued  to 
McDonnell  Douglas  Corporation  on 
February  11,  1992,  from  14  CF'R 
25.813(e),  to  permit  install.Htion  of  a 
door  in  the  partition  between  the  first 
class  and  business  class  passenger 
compartments  in  the  MD-11  airplane. 

Issued  in  Washir.gton.  DC,  on  April  1. 1992. 
Denise  D.  Castaldo. 
Manager.  Program  Management  Staff. 
TR  Doc.  92-8017  Filed  4-7-fl2:  8:45  am) 
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[Summary  Notice  No.  PE-S2-U! 

Petitions  for  Exemption;  Summar/  of 
Petitions  Received;  Dispositions  of 
Petttlona  Issued 

AuEKCy:  Federal  .'^.viation 
Administration  [Y.\.\].  DOT. 


action;  Notice  of  petitions  for 
exemption  received  and  of  dispositioris 
of  pnor  petitions. 

summary:  Pursuant  to  FAA's 
Pi  making  provisions  governing  the 
d;'piication.  processing,  and  disposition 
>,*  petitions  for  exemption  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I). 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
resulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
:;:;i;?t  identify  the  petition  docket  number 
r:vo!ved  and  must  be  received  on  or 
bt  '■(ire  April  28.  1992 

ADDRESSES:  Send  comments  on  any 

ppntion  m  triplicate  to:  Federal  Aviation 
.'\iiministration.  Office  of  the  Chief 
Counsel,  Attn:  Rule  Docket  (AGC-10). 

Petition  Docket  No ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received. 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G, 
FAA  Headquarters  Building  [FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  C.  Nick  Spithas,  Office  of 
Rulemaking  (ARM-1 ),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone  (202)  267-9704. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  9  11-27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  p;)rf  n). 

Issued  in  V\  ashir.gton.  DC,  on  April  1. 1992. 
Oenise  D.  Castaldo, 
Manager.  Program  Management  Staff. 

Petitions  for  Exemption 

Docket  No.:  21802. 

Petitioner:  Sowell  Aviation  Company, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
141.65. 

Description  of  Relief  Sought:  To 
extend  Exemption  No.  4551  which 
allows  Sowell  Aviation  Company,  Inc., 
to  continue  to  recommend  graduates  of 
its  Federal  Aviation  Administration 
(FAAJ  approved  certification  course  for 


flight  instructor  and  airline  transport 
pilot  certificates  and  ratings,  without 
taking  the  FAA  written  test,  in 
accordance  with  the  provisions  of 
subpart  D  of  part  141. 

Docket  No.:  24605. 

Petitioner  Executive  Jet  New  York. 

Sections  of  the  FAR  Affected:  14  CFR 
91.511(a)  and  135.165(b). 

Description  of  Relief  Sought-  To 
extend  and  amend  Exemption  No.  4961. 
which  allows  petitioner  to  operate 
certain  aircraft  in  extended  overwater 
operations  using  one  long-range 
navigation  system  and  one  high- 
frequency  communication  system.  In 
addUtion,  the  exemption  would  include 
certain  additional  aircraft 

Docket  No.:  24761. 

Petitioner:  Executive  Jet  Aviation.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.511(a)(2). 

Description  of  Relief  Sought  To 
extend  Exemption  No.  4709B  which 
allows  Executive  Jet  Aviation.  Inc..  to 
operate  its  turbojet-powered  aircraft 
equipped  with  a  single  Long  Range 
Navigation  System  (LRNS)  and  a  single 
High  Frequency  radio,  in  extended 
overwater  operations. 

i.)isposit!or:«.  of  Pcti'uins 

Docket  No.:  23753. 

Petitioner  Saudia  Arabia. 

Sections  of  the  FAR  Affected:  14  CFR 
61.2,  63.2  and  67.12. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No, 
3923.  as  amended,  which  provides  relief 
from  S9  81.2,  63.2  and  67.12  of  the 
Federal  Aviation  Regulations  (FAR)  to 
the  extent  that  Saudia  pilots  may  be 
issued  U.S.  pilot  certificates  with  type 
ratings  if  required,  instnmient  ratings, 
flight  engineer  certificates  and  medical 
certificates. 

Grant  March  28, 1992.  Exemption  No, 
3923F. 

Docket  No.:  26056. 

Petitioner  Accelerated  Ground 
Training,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.56(b)(1);  61.57(c)  and  (d);  61.58(c)(1) 
and  (d);  61.63(d)(2)  and  (d)(3); 
61.67(d)(2):  61.157(d)(1).  (d)(2),  (e)(1),  and 
(e)(2);  appendix  A  of  part  61;  and 
appendix  H  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  exemption  No. 
5169  which  permits  Accelerated  Ground 
Training,  Inc.,  to  use  FAA-approved 
simulators  to  meet  certain  training  and 
testing  requirements  of  §§  61.56(b)(1); 
61.57  (c)  and  (d);  61.58  (c)(1)  and  (d); 
61.63  (d)(2)  and  (d)(3):  61.67(d)(2);  61.157 
(d)(1).  (d)(2),  (e)(1).  and  (e)(2);  Appendix 
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A  Part  61;  and  Appendix  H  of  Part  121  of 
the  FAR. 

Grant.  March  26. 1992,  Exemption  No. 
5169A.  I 

Docket  No.:  26223. 

Petitioner  Airbus  Service  Company. 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.56(b)(1):  61.57  (c)  and  (d);  61.58  (c)(1) 
and  (d):  61.63  (d)(2)  and  (d)(3); 
61.67(d)(2);  61.157  (d)(1).  (d)(2).  (e)(1). 
and  (e)(2):  appendix  A  of  part  61;  and 
appendix  H  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Airbus  Service 
Company.  Inc./Training  Center  (Airbus) 
to  use  FAA/approved  simulators  to 
meet  certain  training  and  testing 
requirements  of  §§  61.56(b)(1):  61.57  (c) 
and  (d):  61.58  (c)(1)  and  (d);  61.63  (d)(2) 
and  (d)(3);  61.67(d)(2);  61.157  (d)(1). 
(d)(2).  (e)(1),  and  (e)(2);  appendix  A  part 
61;  and  appendix  H  of  part  121  of  the 
FAR. 

Grant,  March  25. 1992.  Exemption  No. 
5432. 
Docket  No.:  26463. 

Petitioner:  Wilderness  Aviation.  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  properly  trained 
pilots  employed  by  Wilderness 
Aviation,  Inc.,  to  convert  the  cabins  of 
certain  of  its  aircraft  operated  under 
FAR  Part  135  from  passenger  to  cargo 
configurations,  and  the  reverse,  by 
removing  and  replacing  passenger  seats 
when  such  aircraft  are  specifically 
designed  for  that  purpose. 

Grant.  March  26, 1992.  Exemption  No. 
5431. 
Docket  No.:  26538. 
Petitioner:  A.C.E.  Flyers.  Inc..  dba 
JayHawk  Air,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  pilots  employed 
by  JayHawk  Air,  Inc.,  to  remove  and 
replace  the  passenger  seats  of  aircraft 
operating  onder  part  135. 

Grant,  March  26. 1992,  Exemption  No. 
5430. 
Docket  No.:  26755. 
Petitioner:  Continental  Airlines,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
121.314. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  a  6  month 
extension  in  the  compHance  time  for  the 
retrofit  of  Class  D  cargo  compartment 
liners  in  Airbus  Industrie  Model  A300 
airplanes. 

Grant.  March  20, 1992,  Fjcemplion  No. 
5425. 
Docket  No.:  26767. 


Petitioner  Continental  Micronesia. 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.358. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Continental 
Micronesia.  Inc.,  to  operate  its  entire 
fleet  of  ten  Boeing  727(B-727)  and  sLx 
McDonnell-Douglas  DC-10  (DC-10) 
airplanes  without  those  airplanes  being 
equipped  with  approved  windshear 
equipment. 

Partial  Grant.  March  26. 1992. 
Exemption  No.  5429. 

Docket  No.:  26801. 

Petitioner:  Express  Airlines  One.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.169(d). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  a  30-day 
extension  in  the  compliance  time  for  the 
retrofit  of  Class  C  cargo  compartment 
liners  in  Saab  Model  SF340A  airplanes. 

Grant.  March  20, 1992.  Exemption  No. 
5424. 

Docket  No.:  26813. 

Petitioner  Continental  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.314. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  a  30-day 
extension  in  the  compliance  time  for  the 
retrofit  of  Class  D  cargo  compartment 
liners  in  Boeing  Model  727-100 
airplanes. 

Grant  March  19. 1992,  Exemption  No. 
5423. 
|FR  Doc.  92-8016  Filed  4-7-92:  8:45  am) 
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Res^arc^i  a^'O  Spe<:;3'  P'ograms 
Administration 

[DocWpf  So   WPDA-1] 

City  of  New  Vo-K.  ApDitcation  'or  a 

Waiver  Qt  P'e-';fnplicn  Dc'ernlration 

F:''e  D'^part^'^'e'^*  Regjia".!ons 
Conce'"  nq  P'CjP  De''very 
TraP'SD-  "3 !;':■■-  cf  F n i-f ■,■■■■■, d D ( e  and 
Combustible  Ljquios  S'-'l  Fi.ixmabie 
andCompresssc:  Qascs 

aqency:  Research  and  Special  Programs 
Administration  (RSPA).  U.S.  Department 
of  Transportation  (DOT). 
ACTION:  Public  notice  of  reopening  of 
comment  period. 

summary:  The  City  of  New  York  (City) 
has  applied  for  a  waiver  of  preemption, 
under  the  Hazardous  Materials 
Transportation  Act  (HMTA).  as  to 
certain  provisions  of  the  City's  Fire 
Department  Fire  Protection  Directives 
(FPDs).  These  regulatory  provisions 
concern  the  transportation  of  flammable 
and  combustible  liquids  and  flammable 


and  compressed  gases  for  pickup  cr 
delivery  withm  the  City  ar.d  are  set  forth 
in  full  within  appendix  A  to  RSP.'\'s 
November  15,  1991  P-jblic  Notice  end 
Invitation  to  Comment,  56  PR  58125. 
58128-30.  This  notice  reopens  the 
comment  period  on  the  City's 
application  to  provide  an  opportunity  for 
interested  parties  to  comment  on  the 
remarks  which  U.S.  Senator  .Alfonse  M. 
D'Amato  (R-N.Y.)  made  to  RSPA  li anng 
the  March  25.  1992  public  hearing  of  the 
Subcommittee  on  Transportation  and 
Related  .Agencies  of  the  Senate 
Appropriations  Committee,  as  well  as 
two  other  matters. 

DATES:  ComiHients  received  on  or  before 
Apr:)  20,  19t32.  will  be  considered  before 
an  administrative  ruling  is  issued  by 
RSPA's  Associate  .Administrator  for 
Hazardous  Materials  Safety.  These 
further  com..ment3  may  address  only  the 
three  specific  matters  discussed  below 
(including  comments  and  rebuttal 
comments  on  the  same  matters  received 
and  docketed  prior  to  publication  of  this 
notice);  commenters  may  not  raise  or 
discuss  other  issues 

ADDRESSES:  The  City's  waiver 
application  and  any  comments  received 
may  be  reviewed  in  the  Dockets  Unit. 
Research  and  Special  Programs 
Administration,  room  8421,  Nassif 
Building,  400  Seventh  Street,  SW.. 
Washington,  DC  20590-0001.  Further 
comments  on  the  three  m.atters 
discussed  below  m.ay  be  submitted  to 
the  Dockets  Unit  at  the  above  sddrpss, 
and  should  include  the  Docket  Number 
(WPDA-1).  Three  copies  are  requested. 
A  copy  of  each  com.ment  must  also  be 
sent  to  Grace  Goodman.  Esq..  Asst. 
Corporation  Counsel.  Law  Department, 
The  City  of  Nsw  York,  100  Church 
Street,  room  6F41,  New  York,  NY  IOOC'7; 
John  J.  Collins,  Esq.,  ATA  Litigsfon 
Center,  Am.erican  Trucking 
Associations,  2200  Mil!  Read,  6th  Floor. 
Alexandria,  VA  22314:  and  Timothy  L 
Harker,  Esq..  The  Harker  Firm,  5301 
Wisconsin  Ave..  NW..  suite  740, 
Washington,  DC  20015.  A  certification 
that  a  copy  has  been  sent  to  these 
persons  must  also  be  included  with  the 
comment.  (The  following  format  is 
suggested:  "I  hereby  certify  that  copies 
of  this  comment  have  been  sent  to  Ms. 
Goodman  and  Messrs.  Collins  and 
Harker  at  the  addresses  specified  in  the 
Federal  Register.') 

FOR  FURTHER  INFORMATION  CONTACT: 

Frdz.:T  C.  Hilder.  Office  of  the  Chief 
Counsel.  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation.  Washington,  DC  20590- 
0001  (Tel.  No.  202-366-44001, 
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I.  Background 

On  October  9,  1991,  the  City  of  New 
York  submitted  an  application  for  a 
wai\'9r  of  preemption  as  to  requirements 
set  fortri  in  24  separate  sections  or 
subsections  of  FPDs  3-76.  5-63,  &-76  and 
7-74.  Wnh  one  exception,  these 
require.Tients  were  among  those  which 
RSPA  determined  to  be  preempted  in 
Inconsistency  Ruling  22  (!R-22],  52  FR 
46574  [Dec  8,  198"]:  correction,  52  FR 
49107  (Dec.  29,  1987),  and  in  the  RSPA 
Administrator's  Decision  on  Appeal,  IR- 
22(A],  54  FR  26C98  [June  23.  1989)^  In  an 
October  29,  1991  letter,  the  City  further 
advised  RSPA  that  on  October  18,  1991, 
the  United  States  District  Court  for  the 
Eastern  District  of  New  York  had  issued 
an  order  confirming  that  the  City  has 
acknowledged  preemption  of  its 
requirements,  in  National  Paint  &■ 
Coatings  Ass'n,  Inc.  v.  Citv  of  New  York, 
No,  CV  84^525  (ERK).  The  City's 
waiver  application  (without  its  exhibits] 
was  reproduced  as  Appendix  A  to  the 
November  15.  1991  public  notice.  The 
Federal  court's  October  18.  1991  Order 
was  reproduced  as  appendix  B  to  the 
November  15.  1991  notice. 

In  accordance  with  the  dates  specified 
to  the  November  15,  1991  notice,  the 
initial  com.ment  period  on  the  City's 
application  expired  on  December  13, 

1991,  and  a  rebuttal  com,ment  period 
expired  on  January  1^,  1992.  However, 
several  comments  supporting  and 
opposing  the  City's  application  were 
received  and  docketed  after  January  17, 

1992.  Therefore,  the  rebuttal  comment 
period  was  extended  through  March  13, 
1992. 

II.  Matters  on  Which  .\dditional 
Comments  May  Be  Submitted 

(IJ  Appropriations  Committee  Hearing 
Remarks 

Sen.  D'Amato  submitted  com.ments  in 
support  of  the  City's  application  in  a 
March  12,  1992  letter,  That  letter  is 
reproduced  in  .Appendix  A  to  this  notice. 
On  March  25,  1992,  after  the  (reopened] 
period  for  rebuttal  comments  had  ended. 
Sen.  D'Amato  delivered  additional 
remarks  concerning  the  City's 
application  for  a  waiver  of  preemption 
to  a  pane!  of  RSPA  officials  appearing 
before  a  public  hearing  of  the  Senate 
Appropriations  Comm.ittee's 
Subcommittee  on  Transportation  and 
Related  .Agencies,  At  the  conclusion  of 
the  hearing,  RSPA's  Administrator 
thanked  Sen.  D'.Amato  for  his  remarks 
and  assured  him  that  RSP.A  was 
carefully  weighing  all  sides  of  the  issue. 
Thereafter,  Mr.  Clifford  ].  Harvison. 
President  of  National  Tank  Truck 
Carriers.  Inc.  (NTTC],  engaged  Sen. 
D'.Amato  in  a  discussion  during  which 


Mr.  Harvison  referred  to  commfr.ts 
which  NTTC  and  others  had  jomtly 
submitted  in  this  proceeding. 

RSPA  is  extending  the  comment 
period  to  allow  interested  parties  to 
respond  to  Sen.  D'Amato's  additional 
remarks  during  the  committee  hearing. 
The  substance  of  Sen.  D'Amato's 
remarks  follows: 

Sen  D  .\mato  urged  RSPA  to  decide  the 
City's  waiver  application  as  soon  as  possible. 
He  asked  when  RSPA  expected  to  make  its 
decision  and  whether  there  was  opposition  to 
the  application  for  a  waiver. 

Sen.  D'Amato  asked  RSPA  to  commit  to  a 
stay  of  preemption  until  it  acted  on  the  City's 
application,  stating  that  a  waiver  would  not 
prejudice  anyone.  He  suggested  that,  if 
preemption  were  not  stayed,  people  would 
begin  to  operate  under  allegedly  less 
restrictive  requirements  and  later  argue  that 
they  should  be  allowed  to  continue.  He  said 
that  lives  could  be  lost,  and  the  City's 
standard  can  be  justified  in  many  ways. 

Sen.  D'Amato  stated  his  belief  that  public 
safety  justified  a  waiver  of  preemption.  He 
suggested  that  the  May  1991  gasoline  truck 
fire  m  the  Bronx  (in  which  five  people  died) 
might  have  been  worse  if  the  truck  had 
carried  twice  as  much  gasoline,  and  he 
mentioned  that  Brefighters  were  in  support  of 
the  present  Umitations. 

Sen.  U'Amato  asked  about  fiMTA's 
required  findings  of  equivalent  safety  and  no 
unreasonable  burden  on  commerce,  and 
stated  he  found  no  problem  as  to  satisfying 
the  finding  of  safety  He  suggested  that  an 
office  analysis  of  v\hether  larger  trucks 
permitted  fewer  tnps  to  be  made,  and 
resulted  in  fewer  accidents,  was  far  different 
than  actually  dnviug  next  to  a  larger  tank 
truck  He  quest;oned  whether  RSP.A  might  err 
in  the  direction  of  unrestricted  license  for 
larger  trucks  and  compromise  safety  by 
placing  too  much  emphasis  on  burdens  of 
commerce  He  also  suggested  that  the  length 
of  time  that  these  regulations  had  been  in 
effect  established  that  there  was  no 
unreasonable  burden  on  commerce. 

Sen  D  .Arr.a'o  stated  that  the  City's 
requirement  tiia;  tanks  have  compartments 
was  appropriate  to  a  high-density  area  where 
trucks  slopped  and  made  deliveries,  even  if 
com.partments  were  not  necessary  for  open 
highway  travel.  He  stressed  that  RSPA 
should  allow  local  junsdictions  to  decide 
whether  to  permit  8.000  gallon  tank  trucks, 
and  he  added  that  it  would  be  a  mistake  to  be 
a  big  brother  telling  local  jurisdictions  what 
is  best  for  them. 

Responding  comments  may  address 
Sen.  D'.Amato's  March  12.  1992  letter  as 

well  as  his  March  26.  1992  remarks.  Such 
com.ments  should  be  submitted  based 
upon  the  foregoing  sum,.mary.  The 
official  transcnpt  of  those  remarks, 
which  will  not  be  available  for  some 
time,  will  be  included  in  the  docket  in 
this  matter. 

f2)  Information  on  Compressed  Gasses 

The  City's  application  for  waiver  of 

preemption.  Rnd  the  responding 


comments,  contain  very  little  discussion 
addressed  to  compressed  gases.  Indeed, 
the  Compressed  Gas  Association  has 
stated  that  "(t]he  City's  main  concern 
*  *  *  does  not  relate  to  transportation," 
but  rather  a  desire  to  prohibit  "bulk 
storage  facilities  in  the  city"  for 
compressed  gases.  Unlike  the  treatment 
of  flammable  and  combustible  liquids, 
the  submitted  materials  contain  little  or 
no  information  on  such  matters  as:  The 
quantities  or  types  of  compressed  gas 
transported  for  pickup  and  delivery  in 
the  City;  the  distances  of  such 
shipments;  the  (potential)  demand  for, 
and  feasibility  of,  tank  pickup  and 
delivery  of  compressed  gases  in  the  City 
(and  any  change  in  use  of  compressed 
gases  in  cylinders  resulting  therefrom); 
actual  accidents  or  other  problems  (and 
the  results  thereof)  involving  the 
transportation  of  compressed  gas  in  the 
City  and  elsewhere;  the  burdens  on 
commerce  imposed  by  the  City's 
regulations;  and  expected  circumstances 
if  RSPA  does  or  does  not  waive 
preemption  of  the  City's  regulations. 

In  accordance  with  49  CFR  107.219(b). 
all  interested  parties  are  invited  to 
submit  further  comments  on  the  City's 
regulations  concerning  transportation  of 
compressed  gas. 

f3)  Whether  FPD  7-74  Section  3-1  Has 
Been  Revised 

The  requirement  of  FPD  7-74  section 
3-1  is  quoted  in  the  City's  application  (at 
p.  6]  as  follows:  "[Gasoline]  may  be 
discharged  by  the  gravity  method  only." 
The  reason  for  bracketed  language  is 
explained  at  pp.  26-27: 

The  Fire  Department's  regulations  as 
presently  written  require  all  tank  trucks 
delivering  flammable  liquids  to  unload  their 
product  solely  by  the  gravity  discharge 
method,  rather  than  using  any  kind  of  pump. 
Upon  review,  the  Department  has  decided  to 
revise  this  regulation  slightly.  *  '  * 
Therefore,  the  Fire  Department  has  revised 
its  enforcement  policy  and  will  be  revising 
the  text  of  the  regulation  itself,  so  that  it  will 
henceforth  apply  only  to  deliveries  of 
gasoline. 

There  is  nothing  in  the  record  to 
indicate  that  this  revision  has  taken 
place;  the  City's  January  16, 1992  reply 
conmients  state  at  pp.  28-29  that  "the 
City's  regulations  themselves  are  being 
changed  to  permit  pump  unloading  for 
products  other  than  gasoline." 

In  accordance  with  49  CFR  107.219(b), 
all  interested  parties  are  invited  to 
submit  comments  as  to  (1)  whether  FPD 
7-74  section  3-1  has  been  revised  in 
accordance  with  the  intentions  stated  in 
the  City's  application  and  reply 
comments,  and  (2)  what  action,  if  any. 
RSPA  should  take  on  the  City's 
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application  for  a  waiver  of  preemption 
of  FPD  7-74  section  ^1  if  such  revision 
has  not  taken  place. 

in.  Further  Comnie::'s 

All  further  comments  on  the  three 
matters  discussed  above  should 
address: 

(1)  Whether  the  specified  City 
regulations  afford  an  equal  or  greater 
level  of  protection  to  the  public  than  is 
afforded  by  the  requirements  of  HMTA 
or  regulations  issued  under  the  HMTA; 

(2)  Whether  those  requirements 
unreasonably  burden  commerce,  and 

(3)  Whether  RSPA  should  grant  the 
waiver  request  if  it  makes  affirmative 
findings  in  issues  (1)  and  (2]. 

Persons  intending  to  comment  should 
review  the  standards  and  procedures 
governing  RSPA's  consideration  of 
applications  for  waiver  of  preemption 
found  at  49  CFR  107.215-107.225. 

Issued  in  Washingtoa  DC  on  April  2. 1992. 
Alan  !.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

Mr.  Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation.  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001. 
Re:  Docket  No.  WPDA-1. 
Mardi  12. 1992. 
Dear  Mr.  Roberts: 

I  am  writing  in  support  of  New  York  Qty's 
application  for  a  Waiver  of  Preemption 
purtaant  to  section  112(d)  of  tfae  Hazardous 
Materials  Transportation  Uniform  Safety  Act 
of  1990  and  for  a  temporary  Waiver  pending 
your  final  determination. 

New  York  City  has  presented  well 
documented  evidence  in  its  application  that 
its  existing  regulations  on  the  transportation 
of  flammable  and  combustible  liquids  and 
flammable  and  compressed  gases  afford  a 
greater  level  of  protection  to  New  York  City 
residents  when  compared  to  the  requirements 
of  the  HMT.^  or  regulations  issued 
thereunder. 

Equally,  New  York  City  has  shown  that  its 
requirements  do  not  unreasonably  burden 
commerce.  The  City's  experience  has  shown 
thai  the  few  pennies  extra  it  costs  per  gallon 
of  product  is  borne  willingly  by  New  York 
City  Consumers.  Such  a  small  sum  does  not 
constitute  an  "unreasonable  tmrden"  on 
commerce,  particularly  when  compared  to  the 
safety  benefits  wUch  New  York  City 
regulations  confer  vipaa  its  residents. 

Indeed,  the  City's  regulations  are  critically 
important  in  protecting  the  public  from  the 
potentially  catastrophic  consequences  of  a 
hazardous  materials  accident.  It  is  my 
opinion  that  the  City  has  met  both  standards 
for  the  Research  and  Sepcial  Programs 
AdministratioD  to  grant  a  Waiver  of 
Preemption.  L  therefore,  uige  yoor  favorable 
consideration  of  New  York  Cit>-'t  request 


In  enacting  the  19B0  amendment  to  the 
HMTA,  Congress  provided  for  imiform 
regulations  in  certain  areas  in  order  to 
increase  safety  throughout  the  nation.  But 
Congress  also  provided  the  Waiver  of 
Preemptioa  even  though  this  would  disrupt 
absolute  uniformity,  for  localities  that  can 
demonstrate  that  their  safety  needs  require 
higher  standards  in  order  to  achieve  the  same 
level  of  safety  aa  the  rest  of  the  nation.  New 
York  City  hat  shown  that  it  is  such  a  locality. 

Pending  the  issuance  of  the  fmal  decisioQ.  I 
also  urge  that  New  York  City's  request  for  a 
temporary  stay  of  preemption  frorr  Vld^ch  :  5 
1992  until  the  final  decision  is  issued.  Oe 
granted. 

Thank  you  for  your  aeaistance  in  this 
matter. 

Sincerely, 
Alfonse  M.  D'Amato, 
United  States  Senator. 
[FR  Doc.  92-8001  Filed  4-7-92;  8:45  am] 

BILUNO  CODE  4910-SO-M 


Ei  lima  ted  Total  Reporting  Burden:  3 
hours. 

Clearance  Officer  Jacqueline  R. 
Perry,  (301]  436-5453,  Financial 
Management  Service.  3361-L  75th 
Avenue,  Landover,  MD  20785. 

0MB  RpYipwer:  Miio  Sunderhauf, 
(202)  395-6880.  Office  of  Management 
and  Biidgpt,  room  3001.  New  Executive 
Office  Building,  VVaahington.  DC  20503. 
Lois  K.  Holland, 

DepartmentaJ  Reports.  Managemerl  Officer. 
[FR  Doc.  92-804S  Filed  4-7-92:  8:45  amj 
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DEPARTMENT  Qf  THE  TREASURY 

PijDHc  intarmaticM"!  Coltection 
Requtfernenfi  Submitted  to  0MB  for 

Re»'!ew 

Dated:  April  2, 1992. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirements)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW, 
Washington.  DC  20220. 

Finandal  Management  Service 

OMB  Number:  1510-0030. 

Form  Number  POD  1890. 

Type  of  Review:  Extension. 

Title:  Certification  of  Bill  From 
Undertaker. 

Description:  This  form  is  used  when 
application  is  made  by  the  funeral  home 
for  the  funeral  expenses  of  a  deceased 
postal  depositor.  TTiis  form  is  completed 
by  a  relative  of  the  deceased  depositor 
certifying  that  the  bill  submitted  by  the 
funeral  home  is  correct.  Entitlement  to 
the  funds  are  based  on  this  data  to 
insure  proper  payment. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion 


Public  Information  Collection 
Requirements  Submitted  to  OMB  (or 
Review 

Dated:  April  2.  1992. 

The  Department  of  the  Treasury-  has 
submitted  the  following  public 
information  collection  requirement[s]  to 
ONfB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
subrnission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasurv'  Annex. 
1500  Pennsylvania  Avenue,  XW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

0.\1B  Number  1545-0718. 
Form  Number  IRS  Formt  941-M. 
Type  of  Review:  Extension. 


Title:  Employer's  Monthly  Fede 


■ai 


Tax  Return. 

Description:  Form  941-M  is  used  by 
certain  employers  to  report  payroll  taxes 
on  a  monthly  rather  than  quarterly 
basis.  Employers  who  have  failed  to  file 
Form  941  or  who  have  failed  to  deposit 
taxes  as  required  are  notified  by  the 
District  Director  that  they  must  file  Form 
941-M  monthly, 

Rfspandents:  Individuals  or 
households.  Businesses  or  other  for- 
profit,  Sm.all  businesses  or 
organizations. 

EstimMtpd  Number  of  Responses/ 
Recordkeepers:  12,00). 

Estimated  Burden  Hours  Per 
Respondent,  Recordkeeper 
Recordkeeping:  14  hours,  21  minutes. 
Leamirjg  about  the  law  or  the  form:  12 

mmutes. 
Preparing,  copying,  assembling,  and 

sending  the  form  to  the  IRS;  26 

minutes. 

Frfquenry  of  Response:  Monthly. 


Debt  Mana( 
Committee 

Notice  is 
section  10  o 
meeting  wil 
Department 
28  and  29, 1 
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Securities  fl 
Borrowing  j 

The  agem 
Association 
Advisorv  C- 
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Estimated  Total  Reporting/ 
Recordkeeping  Burden:  179.880  hours. 

Clearance  Officer  Carrick  Shear. 
(202)  535-4297.  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue.  NW,,  Washington,  DC  20224, 

0MB  Reviewer  Milo  Sunderhauf, 
(202)  395-6880.  Office  of  Management 
and  Budget,  room  3001.  New  Executive 
Office  Building,  Washington.  DC  20503 
Lois  K.  Holland, 

Departiiwntal  Reports.  Management  Officer 
i™  Doc.  92-W49  Filed  4-7-92;  8;45  am] 

BILUMO  COOe  M30-«1-li 


Debt  Management  Advisory 
Committee;  Meeting 

Notice  is  hereby  given,  pursuant  to 
section  10  of  Public  Law  92-463.  that  a 
meeting  will  be  held  at  the  U.S.  Treasurv- 
Department  m  Washington.  DC  on  Apnl 
28  and  29,  1992.  of  the  following  debt 
management  advisorv'  committee:  Public 
Securities  Association,  Treasurv' 
Borrowing  Advison,'  Com.mittee 

The  agenda  for  the  Public  Secunties 
Association  Treasury-  Borrowing 
Advisory  Commi'tee  meeting  provides 


for  a  working  session  on  ,*\pri]  28  and 
the  preparation  of  a  vvT;tten  report  to  'ti^ 
Secretary  of  the  Treasiiry  c.:n  Apr:i  2;! 
1992, 

Pursuant  to  the  authontj  placed  in 
Heads  of  Departments  by  section  li)(d) 
of  Public  Law  92-483,  and  vested  in  iTie 
in  Treasury  Department  D'der  101  h)5-  J 
hereby  determine  that  this  meeting  is 
concerned  with  information  exempt 
from  disclosure  under  section  552(c)(4} 
and  [9)f  A)  of  title  5  of  the  United  States 
Code,  and  that  the  public  interest 
recjuire  that  such  meeT.ngs  '■>('  r,;-osrd  to 
'he  putjho. 

My  reasons  for  tiiis  cc'to-i^iina'sdr.  a'v 
hh  follows  The  Treasurv  l."'-  ;.•  ii'co  -o 
requires  fr^nk  and  fui;  at:;     >■  ■■•;■,'" 
representatives  of  the  firoi!;:  .,■.: 
community  prior  to  making  its  finri; 
decision  on  major  financing  oper^t,.'""^ 
Histrjncally,  this  advice  has  beer 
offered  by  debt  management  dti'.o^oirv 
com.mittees  established  by  the  several 
major  segments  of  the  fin,nr.(o<;,; 
community,  which  committees  h-^VF 
been  utilized  by  the  Departmien-  at 
meetings  called  h\  representatives  v\ 
the  Secretary  When  so  utilized,  sui.r  a 
committee  is  recognized  to  be  an 


advisor.'  rcinm)ttf,'f  .:oO;f'''  !'":,'  i  -   I  ,'W 

A.tn  jugn  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  an  advisory 
committ.t    ;  -i  -    ' ore  disclosure  of 
these  reports  wo;.. J  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  section 
552(c)(9)(A)  of  title  5  of  the  United 
States  Code. 

The  Assistant  Secretary  (Domestic 
Finance)  shall  be  responsible  for 
maintaining  records  of  debt 
":,;:  r;.4i;eio,toi1  hi'1\  .sh'v  ,  nr-onittee 
meetuij^--,  hvni  \ht  im  \  iii,,rjv  annual 
reports  ;->  ■•.:;>;  ',''■'■  a  ^.  •■o-  .o"\  of 

:-'-:-c  'o-t  ,,:  :  \  ■  <'-.  ,.'   .  >■,     h  other 


moii.ers  as  may  L>f 


ive  to  the 


public  consistent  with  the  policy  of 
section  552b  of  Title  5  rf  the  I'nited 
State*  Code 
Dated:  April  1. 1992. 

Tpromn  'f  PdUfll. 

•   '      .    ;  VI  ,-r . ary  (Domestic  Finance). 
[FR  Doc.  92-7991  FUed  4-7-92;  &«  am) 
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Sunshine  Act  Meetings 


Tins  section  of  the  FEDERAL  REGISTER 
cootans  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L  94-409)   5  U  S.C.   552b<e)(3). 


COMMODITV  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  10:45  a.m.,  Tuesday, 

y    -   -   )l.  1992. 

place:  2033  K  St..  N.W.,  Washington. 
D.C.,  8th  Floor  Hearing  Room. 

S-^ATUS:  Closed 

Mi-^ERS  TO  BE  CONStCEPtO;  Rule 

CONTACT  PERSON  FOR  MORE 

INFORMATION     -an  A.  WeDD,  254-6314. 

jean  A   v\  eo'-,_ 

Secretary  of  the  Commission. 

[FR  Doc.  92-8232  Filed  4-6-92:  11:48  ami 

B4UJNG  CODE  «3S1-01-«I 


COMMCDITr    fi 

COMMlSStOM 


■l.^E! 


4'  A  0 


TIME  AND  DATE:  10:00  a.m.,  Tuesday, 
April  21,  1992. 

p-jkCE:  2033  K  St..  N.W..  Washington. 
L'L   Lower  Lobby  Hearing  Room. 

STATUS'  Dnpn 

MATTERS  TO  BE  CCHS'Zl'^? 0: 

— Application  cf  the  Commodity  Exchange 

Inc.  for  contract  designation  in  Dubai  Sour 

Crude  Oil  Futures 
— Application  of  the  Chicago  Board  of  Trade 

for  contract  designation  in  Clean  Air 

Futures 
— Application  of  the  New  York  Cotton 

Exchange  for  contract  designation  in 

Cotton  No.  2  Straddle  Options 
— Program  Review,  2nd  quarter,  FY  1992 

CONTACT  PERSON  COP  MCSE 

INFORMATION    -ar.  A   v\eDD.  254-6314. 

Jedfi  A.  Aetio 

Secretary  of  the  Commission: 

[FR  Doc.  92-8233  Filed  4-6-02: 11:48  am] 

BIUJNQ  COOE  S3S1-01-H 


COMMOOITV  ci 
COMMISSION 


LtPfS  ■'RAD'NG 


TIME  AND  DATE:  10:00  a.m..  Friday.  April 
24,  1992, 

place:  2033  K  St.,  N.W.,  Washington. 
D.C  ,  8th  Floor  Hearing  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Oojectives, 


Federal    Register 
Vol.  57.  No   68 
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C  0  K  '■  A  C  ■•    '->  f  •  o  S  O  •*  =■  O  R  MORE 
INFORMATION,  jeuil  n.v\cuu.  254-6314. 

)ean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  92-8234  Filed  4-6-92: 11:48  am] 

BIUJNO  CODC  S351-01-II 

C  -MMOD^'""''  FUTURES  'PA'^'NS 

■,  :;.MM 'SSiON 

wt  AND  DATE:  10:30  a.m..  Friday.  April 
24. 1992. 

place:  2033  K  St.,  N.W..  Washingtoa 
DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 


B'r 


FHfcU: 


CON' AC  ■■   PE«SON  FOP  M0'^£ 

iNFCMMfl  '  on:  Jean  A.  Webb,  254-6314 

lean  A.  Wet>b, 

Secretary  of  the  Commission. 

[FR  Doc.  92-8235  Filed  4-6-92;  11:48  am) 

BILLING  COOE  t3S1-01-M 


FEDERAL  HOUSING  F  i  >,  A  n  C  f  BOARD 

"FEDERAL  REGISTER"  CITA  T  ON  OF 

PREVIOUS  ANNC    ^C >s  lNT:  53  FR9471, 
March  18, 1 

PREVIOUSLY   AN)^C.j»^v£D   'IM-:   AND  DATE 

OF  THE  MEETING:  9:00  a.m.  Wednesday, 
March  25. 1992. 

CHANGES  IN  THE  MELTING:  The  following 
topic  was  added  to  the  agenda  during 
the  closed  portion  of  the  meeting. 

FHLBank  of  Des  Moines'  Benefits 
Equalization  Plan.  The  above  matter  is 
exempt  under  one  or  more  of 
subsections  (c)(6)  and  (c)(9)(B)  of  title  5 
of  the  United  States  Code.  5  U.S.C.  (c)(6) 
and  (c)(9)(B' 

CONTACT  PERSON  FOR  MOHE 

INFORMATION:  Elaine  L.  Baker.  Executive 
Secretary  to  the  Board,  (202)  408-2837. 
|.  Stephen  Britt, 
Executive  Director 

[FR  Doc.  92-6230  Filed  4-6-92: 11:47  am) 

MLUNG  COOE  873S-01-1I 


■^  ,,'::.  e  AC  s:'v,,.,* 'qR'  commission 

DATE:  Weeks  of  April  6, 13.  20,  and  27, 

1992 

.PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike.  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 


MATTERS  TO  BE  CONSIDERED: 
Weeks  of  April  6 

Friday.  April  10 

11:30  a.m. 
Affirmation /Disrussion  and  Vote  (Public 

Meeting) 
a.  Safety  Light  Corporation,  et  al. 

(Bloomsburg,  Pennsylvania,  site 

decontamination) 

VV«.r>k  of  Apnl  13 — Tentatne 

Thursday.  April  16 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meetir.a'  Jif  r.^'fdei.! ' 

Week  of  April  20— Tpntativc 

Monday.  April  20 

\0-OQ  a.m. 
Briefing  on  Proposed  Update  of  Source 
Term.  Release  Timing.  Definition  of 
Releases  into  Containment  and  lUJ- 
14844  (Public  Meeting) 

Tuesday.  April  21 

1:30  am. 
Briefing  on  Progress  of  Design  Certification 
Review  and  Implementation  (Public 
Meeting) 

Wednesday,  April  22 

10.00  a.m. 
Briefing  on  NRC  Activities  Regarding 
Nuclear  Safety  and  Safeguards  in  the 
Former  Soviet  Union  and  Eastern  Europe 
(Public  Meeting) 

Friday.  April  24 

10:00  a.m. 
Periodic  Briefing  on  Progress  of  Resolution 
of  Generic  Safety  Issues  (Public  Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed) 
1:30  p.m. 
Periodic  Meeting  with  Advisory  Committee 
on  Nuclear  Waste  (ACNW)  (Public 
Meeting] 

V.  fck  of  Apr.i  2"— Teiiiatu  p 

Wednesday.  April  29 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 

Meeting)  (if  needed) 
Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
,  Act  as  specific  items  are  identiRed  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  hsted  for  affirmfltion,  this  means  that 
no  item  has  a*  ye*  been  identified  as  requiring 
any  Coir.mission  vote  on  this  date 

To  venfv  the  Status  of  Meeting  Ch!! 
fRpcordins]— (301)  504-1292. 
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CONTACT  PERSON  FOR  MORE 

information:  William  Hill  (301] 

504-1661. 

Dated;  Apni  3,  1<W2. 
William  M.  Hill.  ]t  . 

Qfjcp  of  tfie  Secretar,- 

|FR  Doc.  92-8243  Filed  4--*>-p:,  V.  46  pm] 

BIUJNG  coot  7590-0^-11 


overseas  private  investment 
corporation 

Meeting  of  the  Board  of  Direc:ti;rs 
TIME  AND  date:  1:CX;  pm,  i  closed 

pnrt;on).  2,30  p.m.  is)pen  pr.rtion], 
Tuesday  April  21,  1992.  ' 

place:  Offices  of  the  Co'-pn--,i!;r;,n 

Fourth  Floor  Board  Roon'  1615  M  Street 

\  VV.  Washington.  D.C, 

STATUS:  The  first  part  of  ti:e  iTieeiing 

om  1:(K)  p  m.  to  2:30  p  m.  will  be  closed 
the  public.  The  open  portion  of  the 

eeting  will  commence  at  2:30  p.m. 
(appro  .ximatelyl 

MATTERS  TO  BE  CONSIDERED:    Cir  sed  t 
the  public  1:0()  p  :t!.  tc.  Z.llO  p.:i:.;, 

1.  President's  Report. 

2.  Insurance  Project  in  Poland. 

3.  Insurance  Project  in  Saudi  Arabia. 

4.  Claims  Report. 

5.  Information  Reports. 

6.  Approval  of  2/18/92  Minutes  (Closed 
Portion). 

FURTHER  MATTERS  TO  BE  CONSIDERED 
lOpen  to  the  pubbc  2:30  p.m.J. 


1.  -Approval  .of  2,'  16  '92  Minutes  if,3pcr. 
Portion! 

2,  Notice  to  Board  of  Ch.^,"*^^  '"  OP!'',: 
Country'  List 

3  Information  Repo'-t;. 

4  Recommendation  for  ineeiing  through 
ere  of  Sertemher  1992. 

CONTACT  PERSON  FOR  INFORMATION; 

Infdmation  wit,h  re^jarii  tc  '6e  iiiei^ticg 
may  be  obtained  from  tfie  (lorporation 
Secretary  o:i  120^!  4n~-~007. 

Db'p!,:  April  3  :'■>'•,:: 
Dennis  K.  Dolan, 
i  'i;'lC  C.  ■'.-::'  'rate  Secretary. 
FF  [)        C-8191  Filed  4-6-92;  8:56  am] 

BILi-iNC  CODE  Mvj-*'-*l 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agencv'  Meetin>< 

"FEDERAL  REQISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:     I        ,e 

published  on  April  7,  1992]. 

STATUS:  Open  meeting. 

place:  450  Fifth  Street,  N.W., 

\\  ••ish. nKton  ViC, 

DATE  PREVIOUSLY  ANNOUNCED; 

Thiirsda\-   .Ap"!  J    1  '''-U 

CHANGE  IN  THE  MEETING:  Additional 

items. 

The  following  additional  item  will  be 
considered  at  an  open  meeting  on 
Friday,  April  10, 1992,  at  9:00  a.m. 

Consideration  of  whether  to  issue  a  release 
adopting  Rule  419,  which  governs  securities 


oiier.r.nb  retif-'fi-pd  under  the  Securities  Act 
of  1933  t  \  !  .i.':*  check  companies,  including 
the  requirement  to  place  offering  proceeds 
and  securities  in  an  escrow  or  trust  account 
until  a  business  or  merger  prospect  meeting 
specified  criteria  is  located  and  identified, 
provide  complete  information  about  such 
acquisition  to  prospective  investors,  and 
provide  investors  with  the  right  to  obtain  a 
refund  of  deposited  funds;  (2)  the  adoption  of 
Rule  15g-8,  which  prohibits  any  trading 
transactions  in  securities  in  a  Rule  419 
escrow  or  trust  account;  and  (3)  the 
amendment  of  Rule  174  to  require  prospectus 
delivery  by  dealers  for  90  days  following 
release  of  the  Rule  419  escrow  or  trust 
account.  For  further  information,  please 
contact  Richard  P.  Konrath  at  (202)  272-2589. 

Commissioner  Schapiro,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earher  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Steve 
Luparello  at  (202)  272-2100. 

Dated:  April  6, 1992. 
Jonalhar.  C,  Kaf?.. 
Sec-:     , 
[FR  Doc.  92-8284  Filed  4-6-92  3:50  pmj 
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Wednesday 
April  8,  1992 


Part  il 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Secretary 

24  CFR  Parts  50.  219.  221.  236.  241,,  and  240 

Prepayment  of  a  HUD-tnsureci  Mortgage 
by  an  Owner  of  Low  Income  Housing; 
Interim  Rule 


m'jj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

O'^ce  of  t^e  Secre^T'v 

24CFR  Pans  50.  2'9,  22V  236   24^    ,5-d 
248 

I 
(Docket  No  P-92-l5n,  FR-2978-1-021 

F'N  :50'-AB'4 

Prepaymer'  c'  a  liUO-!nsu'ed 
Mortgage  by  an  Owner  of  Lov*-  Incon^a 
Housing 

agency:  Office  of  the  Secretary,  HUD. 

action:  Interim  rule. 

summary:  This  interim  r^ile  implements 
and  makes  effective  HUD's  procedures 
and  standards  for  administering  subtitle 
•A  of  tide  VI  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act, 
entitled  the  "Low  Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990" 
f 'UHPRHA").  which  repeals  and 
replaces  the  Emergency  Low  Income 
Housing  Preservation  Act  of  1987 
{"EUHFA").  This  rule  creates  a 
permanent  and  comprehensive  program 
which  preserves  privately-owned  low 
income  housing  projects  while  not 
unduly  restrictmg  the  owners,  mortgage 
prepayment  rights.  In  localities  where 
th°re  is  an  adequate  supply  of  low 
income  housing.  prepajTnent  of  the 
mortgage  would  not  otherwise 
undermine  public  policy  objectives  set 
forth  in  the  statute,  and  prepayment 
would  not  result  in  a  material  increase 
in  the  economic  hardship  of  the  current 
tenants,  owners  of  projects  subject  to 
low  income  affordability  restrictions 
may  terminate  these  restrictions  and 
prepay  their  HUD-insured  mortgages  or 
terminate  their  mortgage  insurance 
contracts.  In  areas  where  the  supply  of 
low  income  housing  is  inadequate,  the 
low  income  affordabihty  restrictions 
must  be  maintained  on  the  projects  for 
their  remaining  useful  life,  but  owners 
may  receive  a  fair  market  return  on  their 
investment  through  the  receipt  of 
incentives  provided  by  HUD  or  through 
the  transfer  of  the  property  to  other 
entities  which  agree  to  continue  the  low 
income  affordability  restrictions.  This 
rule  provides  an  opportunity  for 
homeownership  of  eligible  low  income 
housing  projects  by  the  tenants  through 
resident  homeownership  programs.  It 
also  encourages  the  transfer  of  low 
income  housing  projects  to  nonprofit 
organiiations  and  State  and  local 
government  entities,  by  giving  these 
entities  the  first  opportunity  to  purchase 
available  projects. 


dates:  Effective  date:  May  8, 1992.  The 
effective  date  of  this  interim  rule  may  be 
postponed  if  the  Department  is  unable, 
on  or  before  that  date,  to  publish  a 
companion  document,  the  final 
Guidelines  for  Determining  Appraisals 
of  Preservation  Value  under  the  Low 
Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990. 

Comment  due  date:  All  written 
comments  must  be  received  on  or  before 
June  8,  1992. 

ADDRESSES:  Submit  written  comments 
to  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hoii'"s  (7:30  a.m.-5:30  p.m. 
Eastern  Standard  Time)  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT 
Kevin  J.  East,  Office  of  Multifamiiy 
Housing  Preservation  and  Property 
Disposition.  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW.. 
Washington.  DC  20410.  Telephone,  voice 
(202)  708-2300:  TDD,  (202)  708-1594. 
(These  are  not  toll-free  numbers). 
SUPPLEMENTARY  INFORMA'^  ON   The 
information  collection  requirenents 
contained  in  the  interim  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3502).  No 
person  may  be  subject  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  0MB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

On  May  2. 1991,  the  Department  of 
Housing  and  Urban  Development  (the 
"Department"  or  "HUD")  published  a 
proposed  rule  at  56  FR  20262.  The 
purpose  of  the  proposed  rule  was  to 
establish  policies  and  procedures  for 
implementing  UHPRHA  and  to  solicit 
public  comments  in  response  to  the 
Department's  proposal.  This  interim  rule 
responds  to  the  public  comments 
received  by  the  Department  in  reaction 
to  the  proposed  rule.  The  interim  rule,  as 
published  herein,  is  made  effective  as  of 
the  date  indicated. 

Discussion  of  Public  Comments  and 
Changes  Made  in  the  Interim  Rule 

A  discussion  of  the  public  comments 
and  modifications  made  in  response  to 
the  public  comments  and  as  a  result  of 
additional  HUD  consideration,  follows. 


General  Overview  of  Commenters  and 
the  Major  Issues 

During  the  sixty-day  public  comment 
period  for  the  proposed  rule.  256  sets  of 
comments,  comprising  approximately 
1.500  pages,  were  received  from  165 
different  commenters.  Approximately 
23%  of  the  commenters  were  nonprofit 
organizations.  The  nonprofits  were 
composed  of  local  groups,  national 
foundations,  lobbying  organizations,  and 
trade  associations.  Approximately  38% 
of  the  nonprofits  submitting  comments 
are  organized  on  the  national  level.  The 
response  received  from  State  and  local 
governments  was  also  large,  with  these 
entities  representing  about  16%  of  the 
commenters.  Another  10%  of  the 
commenters  were  tenants,  both 
individual  tenants  and  tenant 
organizations,  while  owners  made  up  6% 
of  the  total  commenters.  Attorneys 
representing  owners,  tenants, 
developers,  governments  and  nonprofits, 
made  up  approximately  11%  of  the 
commenters.  Forty  percent  of  the 
comments  received  from  attorneys  were 
from  legal  aid  organizations.  The 
remaining  comments  were  submitted  by 
management  organizations,  housing 
advocates,  brokers,  lenders,  investors, 
consultants,  developers  and  an 
accountant.  Comments  were  also 
received  from  members  of  Congress. 
Many  of  the  sets  of  comments  were 
submitted  jointly  by  a  number  of 
different  individuals  and/or 
organizations.  The  Department  has  not 
included  in  the  foregoing  breakdown 
each  of  the  entities  and  individuals  who 
jointly  submitted  comments:  in  most 
instances  the  joint  commenters 
consisted  of  entities  or  individuals  of  the 
same  type  and  with  the  same  interests 
as  the  entity  or  individual  under  whose 
name  the  comments  were  submitted. 

The  following  is  a  list  of  the  primary 
issues  raised  by  the  commenters: 

(1)  Section  241.1060— Whether  the 
section  241(f)  equity  and  acquisition 
loan  terms  and  amortization  periods 
should  be  extended  to  40  years  or 
remain  at  20  years; 

(2)  Section  248.101— Whether  projects 
receiving  flexible  subsidy  or  rent 
supplement  assistance  should  be 
included  in  the  definition  of  eligible  low 
income  housing: 

(3)  Section  248.101— Whether  the 
related  party  rule  was  interpreted  too 
broadly  so  as  to  exclude  a  num.ber  of 
relationships  between  buyers  and 
sellers,  thus  unduly  restricting  the 
t.'-ansfer  of  projects; 

(4)  Section  248.157— Regarding  the 
appropriate  level  and  timing  for  an 
earnest  money  deposit; 
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(5)  Section  248.157— [low  pnonty 
purchasers  Ehould  be  ranked,  if  at  all; 

(6)  Section  248.157— Whether 
imposition  of  a  twelve  month  marketing 
per'od  for  certain  priority  purchasers  is 
proper;  and 

(7)  Section  248.121 — Whether  owners 
are  guaranteed  an  eight  percent  annua! 
authorized  return. 

The  Departments  resolution  of  each 
of  these  significant  issues,  as  well  as 
other  issues  identified  by  the  public 
commen'crs.  is  addressed  in  the 
following  discussion. 

Section  248.1    (Purpose) 

Three  commentcrs.  a  non-profit 
orgaaizaJ'on,  a  State  goverriment.  and  a 
law-  firm  objected  to  the  purposes  of 
LIHPRHA.  as  stated  in  this  section  of 
tne  proposed  rale.  Ihe  primary  objection 
made  by  the  com.mentei's  concerned 
including  the  facilitation  of  resident 
homeownership  as  the  fourth  purpose  of 
the  rjte.  One  commenter  also  suom.itted 
I's  own  list  cf  objectives  and  suggested 
that  these  be  substituted  for  those  of  the 
Department.  Upon  considenng  these 
comments.  HUD  has  decided  that  this 
section  of  the  rule  shou'd  re.T.am 
unchan^^ed. 

The  primary  objection  raised  by  one 
of  the  commenters  was  that  Congress 
considered  and  rejected  HUD's  proposal 
proc^oting  conversion  to  resident 
hrmeovvnership  as  the  principal  means 
of  preserving  low  income  housing  and 
therefore  homeownership  should  not  be 
listed  as  an  objective  of  the  preservation 
program.  Another  commienter  stated  that 
resident  homeownership  should  be 
promoted  only  in  certain  markets  and 
circumstances  and  should  not  be  the  key 
purpose  of  the  rule. 

HUD  recognizes  that  Congress  did  not 
intend  that  homeownership  be  the  only 
means  of  preservation,  but  also  believes 
that  tenant  empowerment  through 
homeowTiCrship  is  a  viable  preservation 
alternative.  This  alternative  was 
recognized  by  Congress  when  it  named 
the  authorizing  legislation  the  "Low 
Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990," 
and,  therefore,  the  Department  believes 
that  homeovwiership  should  be  listed  as 
one  of  the  four  purposes  referenced  in 
this  provision.  The  preamble  to  the 
proposed  rale  recognizes  that  the  "basic 
purpose"  of  the  rule  is  to  balance  low 
income  housing  preserv  ation  with  the 
right  of  owners  to  prepay  their 
mortgi'.ges.  Minimizing  tenant 
displacement  and  facilitating  resident 
homeownership  are  additional  purposes 
listed  in  this  section.  The  Department's 
position  is  that  adding  resident 
homeownership  as  one  of  four 
objectives  cf  the  rule  does  not 


circumvent  Congress,  intent. 
Additionally,  by  stating  that 
homeownership  is  one  of  the  objectives, 
HUD  is  by  no  means  declaring  that 
homeownership  is  the  only  means  of 
preservation  or  that  it  is  suitable  in  all 
situations.  The  Department 
acknowledges  that  resident 
homeownership  is  not  workable  in  all 
cases. 

The  commenter,  who  provided  its  own 
list  of  objectives,  suggested  that  the 
goals  of  the  rule  should  be  to:  (1) 
Permanently  preserve  eligible  low 
income  housing;  {2]  maximize  tenant 
participation  in  preservation;  (3) 
encourage  the  sale  of  housing  to 
nonprofits;  and  (4]  ensure  full 
participation  by  local  governments. 
While  the  rule  is  clearly  designed  to 
promote  all  of  the  foregoing,  HUD 
believes  that  the  purposes,  as  stated  in 
the  proposed  nile.  provide  a  more 
balanced  view  of  the  rule's  intentions 
than  do  those  proposed  by  the 
commenter.  Therefore,  this  section  of 
the  proposed  rule  has  not  been 
amended. 

Section  248.5    (Election  to  Proceed 
Under  Subpart  B  or  C) 

Eleven  comments  were  received  by 
the  Department  regarding  the  right  of 
owners  to  preserve  their  choice  of 
proceeding  under  either  subpart  B  or 
subpart  C  of  this  rule.  The  two  primary 
issues  raised  by  these  comments 
concerned  the  increase  in  size  of  the 
eligible  low  income  housing  universe 
that  could  opt  to  file  a  plan  of  action 
under  subpart  C  and  the  time  frame  in 
which  owners  have  to  exercise  their 
option. 

Paragraph  (c)  of  this  section  permits 
owners  of  projects  which  became 
eligible  low  income  housing  prior  to 
January  1, 1991,  and  who  submitted  a 
notice  of  intent  to  the  Department  prior 
to  that  date,  to  elect  which  subpart  they 
wish  to  proceed  under.  To  determine 
which  projects  may  exercise  this  option, 
HUD  uses  the  definition  of  eligible  low 
income  housing  found  in  subpart  B  of 
the  proposed  rule,  which  includes 
projects  v.'ithin  two  years  of  being 
eligible  to  prepay.  Four  commenters 
challenge  the  use  of  this  defmition, 
contending  that  HUD's  interpretation 
expands  the  number  of  projects  which 
can  choose  to  file  a  plan  of  action  under 
subpart  C,  by  providing  the  option  to 
projects  which  previously  would  have 
been  ineligible  under  subpart  C,  i.e., 
those  projects  more  than  one  year  away 
from  being  eligible  to  prepay. 

The  Department  disagrees  with  the 
corninenters'  position  and  has  not 
amended  the  proposed  rule  to 
incorporate  those  comments.  LIHPRHA 


clearly  is  intended  to  supersede  ELIHPA 
and  ELIHPA  was  effectively  repealed 
upon  the  enactment  of  LIHPRHA. 
Therefore,  the  definition  of  eligible  low 
income  housing  which  must  be 
employed  in  connection  with  section 
604(a)  of  LIHPR1L\  is  the  definition  set 
forth  in  section  229  of  LIHPRHA.  This 
position  is  supported  by  the  statutory 
language  in  section  604(c)  which  states 
that  the  repealed  provisions  of  ELIHPA 
are  applicable  to  those  projects  which, 
under  section  604(a),  have  opted  to  be 
subject  to  ELIHPA.  This  language 
implies  that  the  election  occurs  first,  and 
the  ELIHPA  provisions  are  then  applied 
to  those  projects  electing  ELIHPA. 
Hence,  the  subpart  B  provisions, 
including  the  definition  of  eligible  low 
income  housing,  are  applied  until  an 
owner  chooses  to  be  subject  to  subpart 
C.  This  conclusion  is  also  supported  by 
the  fact  that,  under  section  604(a),  an 
owner  may  file  a  notice  of  intent 
"under"  LIHPRHA  and  thereby  preserve 
its  right  to  be  subject  to  ELIHPA.  The 
Department  recognizes  that  using  the 
more  liberal  subpart  B  definition  of 
eligible  low  income  housing  in 
administering  this  section  of  the  rule  has 
the  potential  to  increase  the  population 
of  projects  proceeding  under  subpart  C; 
however,  there  is  no  indication  that 
Congress  intended  that  HUD  use  the 
repealed  definition  and  not  the  new  one 
in  administering  this  section  of  the  rule. 

Another  concern  raised  by  two 
commenters  was  that  sixty  days  from 
the  effective  date  of  this  rule  is  not 
sufficient  time  for  an  owmer  to  make  its 
election  to  proceed  under  subpart  B  or 
subpart  C.  In  response  to  these 
concerns,  the  Department  recognizes 
and  agrees  that  this  time  fram.e  may  not 
be  adequate  to  allow  an  owner  to  make 
an  informed  decision  and  has  amended 
paragraph  (c)  of  this  section  of  the 
proposed  rule  by  permitting  an  owner  to 
change  its  election  within  thirty  days 
after  receiving  the  valuation  information 
from  the  Secretary  under  S  248.131.  This 
will  provide  the  owner  with  more 
information  to  make  an  informed  choice, 
based  on  appraisals  to  be  conducted  on 
the  project  pursuant  to  §  248.111.  It 
should  be  noted  that  the  proposed  rule 
has  also  been  amended  (o  require 
owmers  who  choose  to  proceed  under 
subpart  C  to  reimburse  the  Department 
for  the  cost  of  HUD's  appraisal,  and  the 
third  appraisal,  if  one  is  conducted.  This 
reimbursement  is  required  since  the 
Department  does  not  have  the  authority 
or  appropriations  to  expend  funds  for 
appraisals  under  ELIHPA. 

A  suggestion  was  m.ade  by  another 
commenter  that  paragraph  (c)  be 
amended  to  permit  owners  to  convert  to 
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subpart  B  if  a  plan  of  action  submitted 
under  subpart  C  is  approved  before  the 
effective  date  of  this  rule.  The 
Department  believes,  however,  that 
Congress  did  not  authorize  HUD  to 
extend  the  right  of  conversion  as  the 
commenter  suggests.  Section  604(b)  of 
LIHPRJ-IA  explicitly  grants  the  right  of 
conversion  to  owners  who  have 
submitted  a  plan  of  action  on  or  before 
October  11. 1990,  and  states  that  owners 
filing  plans  after  such  date  shall  not 
have  any  right  of  conversion  under  that 
subsection.  Therefore.  HUD  concludes 
that  Congress,  by  its  express  language, 
intended  to  give  the  right  of  conversion 
only  to  those  owners  specified  in  section 
6.>4(b)  and  that  its  failure  to  include  any 
other  class  of  owners  was  intentional.  In 
accordance  with  this  position, 
paragraph  (c)  of  the  proposed  rule  has 
not  been  amended  to  expand  the  right  of 
conversion. 

Paragraph  fb)  of  this  section  permits 
an  owner  who  has  filed  a  plan  of  action 
under  subpart  C  on  or  before  October 
n,  1990  to  convert  to  subpart  B  by  filing 
a  nc'tice  of  intent  prior  to  February  5. 
1992  or  within  thirty  days  of  approval  of 
the  plan  of  action,  whichever  is  later. 
Two  commenters  stated  that  the 
February  5. 1992  and  thirty-day 
deadlines  should  be  extended.  One 
commenter  was  concerned  that  owners 
may  have  to  make  the  decision  to 
convert  without  adequate  information, 
the  other  felt  that  this  would  not  give 
nonprofit  organizations  sufficient 
opportunity  to  explore  the  possibility  of 
purchasing  tha  project.  Given  the  fact 
thai  this  rule  was  not  made  effective  by 
February  5, 1992,  the  Department  has 
decided  to  amend  this  paragraph  to 
extend  the  time  period  for  conversion  to 
thirty  days  after  the  effective  date  of  'he 
rule. 

The  conversion  deadline  will  have  no 
iiTipact  on  any  nonprofit  organizations 
or  other  potential  purchasers  of  the 
project.  At  the  time  that  an  owner 
exercises  its  right  to  convert,  it  shall 
notify  the  Department  of  its  intention  by 
filing  a  notice  of  intent  pursuant  to 
§  248.105  and  proceeding  under  subpart 
B  in  exactly  the  same  manner  as  any 
other  owner  of  eligible  low  income 
housing.  Prospective  purchasers  will 
learn  of  the  availability  of  the  project  for 
sale  at  the  same  time  and  by  the  same 
method  as  all  other  potential  purchasers 
who  are  interested  in  buying  housing 
subject  to  the  provisions  of  subpart  B. 

Paragraph  (d)  of  this  section  prohibits 
an  owner  who  filed  a  subpart  C  plan  of 
action  after  October  11.  1990  from 
changing  its  mind  and  filing  a  plan 
under  subpart  B.  On  fairness  grounds, 
one  commenter  objected  to  this 


prohibition  and  argued  that  if  a  plan  of 
action  is  rejected  by  HUD  under  subpart 
C  the  owner  should  be  permitted  to  file 
a  notice  of  intent  under  subpart  B.  The 
Department  has  rejected  this 
reconunendation.  Under  both  subparts  B 
and  C,  if  a  plan  of  action  submitted  by 
an  owner  is  unacceptable  to  the 
Department,  the  owmer  has  the 
opportunity  to  revise  it.  If,  after  revision, 
it  is  still  rejected  by  the  Department 
either  because  the  Department  has  not 
made  the  required  findings  under 
§  248.221  or  because  the  project  is  not 
eligible  for  incentives  under  §  248.231. 
then  the  plan  of  action  would  also  be 
unapprovabie  under  the  relevant 
provisions  oi  subpart  B  since  the  same 
standards  would  be  applied  by  the 
Department  under  both  subparts. 

Section  248.7    (Waivers). 

Three  commenters  stated  that,  when 
the  Department  permits  a  waiver  of  any 
provision  of  this  part,  the  tenants.  State 
and  local  government,  and  the  public 
should  receive  notice  of  the  waiver.  One 
of  these  com.menters  also  suggested  the 
opportunity  for  a  thirty-day  comment 
period  for  tenants  and  the  State  and 
local  government.  The  Department 
recognizes  that  a  waiver  under  this 
program  could  have  an  impact  on  the 
tenants  of  the  eligible  low  income 
housmg  and  on  the  State  and  local 
government,  la  order  to  accommodate 
their  interests,  HUD  has  amended 
§§  248.135(d)  and  (e)  to  require  owner.3 
to  submit  with  their  plans  of  action  a  list 
of  all  waivers  which  they  have 
requested.  This  information  will  be 
available  to  the  tenants  and  State  and 
local  government  as  part  of  the  plan  of 
action  package  submitted  to  them  under 
§  248.135(h)  of  subpart  B  and  §§  248.213 
and  248.218  of  subpart  C  and  they  will 
have  the  same  opportunity  to  comment 
on  the  request  for  waivers  as  they  do  on 
the  plan  of  action  itself  Also,  pursuant 
to  the  requirements  of  section  106  of  the 
Housing  and  Urban  Development 
Reform  Act  of  1989.  any  waivers  granted 
by  HUD  will  be  published  in  the  Federal 
Register  on  a  quarterly  basis. 

Section  248.183    (Preemption  of  State 
and  Local  Laws) 

In  accordance  with  one  commenter's 
suggestion,  this  section  of  the  rule  has 
been  renumbered  as  §  248.183  and  made 
part  of  subpart  B  in  order  to 
demonstrate  its  applicability  to  State 
and  local  laws  which  conflict  with 
subpart  B.  and  not  those  that  conflict 
with  subpart  C.  Twelve  commenters. 
consisting  of  State  and  local 
governments,  national  foundations, 
nonprofit  organizations,  and  attorneys 
requested  further  clarification  and 


guidance  as  to  what  types  of  State  and 
local  laws  would  be  pr-eempted  by  this 
section  of  the  proposrd  rule. 

In  examining  the  legislative  history 
concerning  th's  provision,  the 
Department  has  ne'cd  an  inconsistency 
between  the  langu  'ge  of  section  232(a) 
of  LIHPRHi\  and  the  House  Conference 
Report  to  the  Cranstcn-Gonzalez 
National  Affordable  Housing  Act.  Conf. 
Rep.  No.  101-943, 101st  Cong..  2d  Sess. 
(the  "Conference  Report").  The  statute 
grants  the  Department  authority  to 
preempt  State  and  local  laws  which 
restrict  or  inhibit  the  prepayment  of 
eligible  low  income  housing,  restrict  or 
inhibit  an  owner  of  such  housing  from 
receiving  the  authorized  annual  return. 
are  inconsistent  with  LIHPRIi.^  or  are 
limited  in  their  applicability  to  eligible 
low  income  housing  for  which  the 
mortgage  has  been  prepaid  or  the 
insurance  contract  terminated.  The 
Conference  Report,  however,  at  page 
460,  indicates  an  intention  to  preempt 
only  those  State  and  local  laws  which 
target  "prepayment  projects  for  special 
treatment."  A  circumstance  may  arise 
where  a  law  of  general  applicabihty  is 
inconsistent  with  LIHPRHA.  If  the 
Conference  Report  language  is  adopted 
in  the  rule,  then  that  law  could  not  be 
preempted.  However,  if  the  statutory 
language  is  followed,  LIHPRiL^  would 
supersede  the  inconsistent  State  or  local 
law.  Since  the  statutory  language  is 
clear  on  its  face,  the  Department  has  no 
basis  to  resort  to  the  contrary  discussion 
contained  in  the  Conference  Report. 

The  language  of  subparagraph  (a)(3) 
authorizes  the  Department  to  preempt 
State  and  local  laws  which  are 
"inconsistent  with  eny  provision  of  this 
subtitle,  including  any  law,  regulation, 
or  other  restriction  that  limits  or  impairs 
the  ability  of  any  ov«ier  of  eligible  low 
income  housing  to  receive 
incentives,  *  *  *."  Even  though 
subparagraph  (a)(3)  explicitly  permits' 
preemption  of  only  those  laws  which 
interfere  with  the  receipt  of  incentives, 
HUD  has  construed  the  reference  to  this 
category  of  laws  to  be  illustrative,  and 
not  complete.  Congress'  use  of  the  word 
"includes"  in  subparagraph  (aj(3) 
implies  that  laws  interfering  with 
incentives  are  only  one  type  of 
legislation  which  comes  within  the 
bounds  of  that  subparagraph.  The 
Department,  therefore,  interprets 
subparagraph  (a)(3)  as  autliorizing  it  to 
preempt  any  State  or  local  law  which  is 
inconsistent  with  subpart  B  and 
UHPRHA- 

In  order  to  clarify  how  preemptia.". 
will  work  in  practice,  one  commenter 
suggested  that  a  statement  be  included 
in  the  regulation  to  the  effect  that  State 
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and  local  laws  of  general  applicability 
which  are  more  onerous  to  eligible  low 
income  housing  are  discriminatory,  and 
hence  are  preempted  under  this  section 
The  Department  agrees  that  if  a  statute 
establishes  different  standards, 
requirements  or  restrictions  with  respect 
to  eligible  low  income  housing  than  it 
does  for  other  categories  of  housing, 
section  232(a)(4]  of  LIHPRHA  would 
preempt  the  statute  as  to  the  disparity  in 
treatment.  Another  commenter 
suggested  that  State  and  local 
governments  be  given  clear  guidance 
that  laws  which  assist  the 
implementation  of  this  subpart  are  not 
subject  to  preemption  under  this  section. 
The  statute  does  not  distingiiish 
between  State  and  local  laws  that  assist 
in  implementing  LIHPRHA  and  those 
which  impede  the  statute.  However,  as  a 
general  matter,  any  State  or  local  law 
which  does  not  materially  affect  the 
timetable  for  approval  of  a  plan  of 
action  under  subpart  B  and  which  does 
not  impose  substantive  restrictions  on 
prepayment  would  not  be  deemed  by 
HUt)  to  be  "inconsistent"  with 
LIHPRHA. 

A  commenter  questioned  whether, 
given  HUD's  interpretation  of  the 
statute.  State  and  local  governments  can 
enact  legislation  to  fill  gaps  in  LIHPRHA 
and  this  subpart.  State  and  local 
governments  may  enact  legislation 
concerning  the  preservation  of  low 
income  housing  as  long  as  the  legislation 
does  not  violate  any  of  the  four 
conditions  set  forth  in  section  232(a).  For 
example,  one  commenter  suggested  that 
the  proposed  rule  be  amended  to  allow 
a  State  or  local  law  which  limits  owners, 
rate  of  return  and  applies  generally  to 
both  federally-assisted  and 
unsubsidized  projects.  HUD  would 
preempt  such  a  law,  fmding  it  to  be  in 
violation  of  subparagraph  (a)(2)  of  this 
section.  While  the  law  is  of  general 
applicability,  it  restricts  and  inhibits 
owners  from  receiving  the  annual  rate  of 
return  to  which  they  are  entitled  under 
§  248.121  of  this  subpart.  However,  it 
should  be  noted  that  the  law  would  be 
taken  into  consideration  in  appraising 
the  project  under  §  248.111, 

Certain  commenters  expressed 
concern  that,  in  implementing  this 
provision  HUD  may  not  recognize  the 
historical  deference  given  to  State  and 
local  governments  in  the  regulation  of 
real  property,  land  use  and  landlord- 
tenant  relations.  For  instance,  many 
communities  have  laws  restricting 
conversion  of  rental  housing  to 
cooperatives  and  condominiums.  These 
laws  will  be  preempted  only  if  they  fall 
into  one  of  the  four  categories  listed  in 
paragraph  (a)  of  this  section. 


Additionally,  HUD  acknowledges  that 
this  provision  applies  only  to  State  and 
local  laws  affecting  eligible  low  income 
housing,  as  that  term  is  defined  in 
5  248.101,  and  not  to  FmHA  projects. 
projects  with  expinng  HAP  contracts,  or 
section  8  nonrenewals. 

Section  232fb)  of  the  statute  lists  those 
State  and  local  laws  which  are  not 
preempted  by  the  Department  to  'Hp 
extent  that  such  laws  are  of  general 
applicability  and  are  not  inconsistent 
with  this  subpart.  The  list  consists  of 
laws  concerning  building  standards, 
zoning  limitations,  health,  safety  and 
habitability  standards,  rent  control  and 
condominium  and  cooperative 
conversion.  One  commenter  stated  that 
the  regulation  should  indicate  that  this 
list  is  merely  illustrative,  and  not 
exhaustive.  The  Department  disagrees 
with  this  interpretation  and  takes  the 
position  that  this  list  is  inclusive.  The 
statutory  language,  which  was  tracked 
in  the  proposed  regulation,  does  not 
indicate  in  any  way  that  it  is  meant  only 
to  be  exemplary.  In  the  absence  of  any 
direction  to  the  contrary,  the 
Department  presumes  that  Congress 
only  meant  to  exclude  the  preemption  of 
those  types  of  legislation  specifically 
enumerated  in  section  232(b). 
Furthermore,  this  position  is  supported 
by  the  fact  that  the  types  of  laws  listed 
in  paragraph  (b)  of  the  statute  are  those 
concerning  the  health  and  safety 
powers,  which  are  generally  retained  by 
the  States  without  Federal  government 
interference. 

The  Department  has  chosen  not  to 
amend  the  proposed  regulatory  language 
to  address  specific  legislation 
commenters  have  brought  to  the 
Department's  attention.  In  the  course  of 
implementing  this  subpart,  fiUD  will 
determine  on  a  case-by-case  basis, 
based  on  the  language  of  this  section, 
whether  specific  State  or  local  laws 
should  be  preempted.  The  Department 
believes  that  it  is  impractical  to  make 
any  preemption  determination  at  this 
time,  prior  to  the  existence  of  a  conflict. 
This  section  was  amended,  however,  at 
one  commenter's  suggestion,  to  include 
the  phrase,  'under  this  subtitle  including 
authorization  '  in  paragraph  (a)(3),  in 
order  to  conform  to  the  statutory 
language. 

In  response  to  a  recommendation  fwm 
another  commenter,  paragraph  (c). 
which  states  that  contracts  entered  into 
by  an  owner  pnor  to  November  28.  1990 
and  which  restrict  the  owner's  right  to 
prepay  the  mortgage  or  terminate  the 
mortgage  insurance  contract  are  not 
preempted,  has  been  amended  to 
include  any  contracts  which  are 
voluntarily  entered  into  by  the  owner. 


on  or  after  the  enaotmeni  of  iJUPkiiA 
The  Department  has  decided  to  make 
this  revision  because  owners  of  eligible 
low  income  housing  have  constructive 
notice  of  LIHHIHA  and  its  impact  on 
prepayment  and  termination  of 
insurance  contracts.  If  an  owner  wants 
to  restrict  its  rights  under  LIHPRHA  by 
entering  into  a  contract,  it  is  free  to  do 

BO. 

Subpart  B — Prepavrnentj;  and  Plans  of 
Action  Lnder  the  1990  .\i  l 

Section  248.101    (Definitions) 

Aggregate  Preservation  Rent 

A  recommendation  was  made  by 
three  commenters  that  the  definition  of 
"aggregate  preservation  rent"  be 
amended  to  include  asset  management 
fees,  standard  debt  service  coverage, 
vacancy  underwriting  allowances,  and 
debt  service  for  third  party  acquisition 
or  rehabilitation  financing.  The 
definitions  of  extension  and  transfer 
preservation  rents  in  the  proposed  rule 
already  include  debt  service  on  any 
rehabilitation  financing,  which  includes 
loans  made  by  third  parties.  Debt 
service  on  any  acquisition  loans  is 
included  in  the  proposed  definition  of 
transfer  preser\'ation  rent,  and  again, 
includes  third  party  financing.  Sections 
214(b)  (1)  and  (2)  of  the  statute,  which 
define  extension  and  transfer 
preservation  rents  do  not  include  asset 
management  fr.  s  .is  one  of  the  costs  to 
be  supportet:  '  ,    '  <■  preservation  rents, 
and  the  Deparuntii  has  concluded  that 
asset  management  fees  are  not  an 
appropriate  component  of  preservation 
rents. 

Two  commenters  suggested  that  the 
debt  service  on  federally-assisted 
mortgages  be  included  in  the  calculation 
of  extension  preservation  rent.  The 
proposed  rule  already  includes  debt 
service  on  the  f(  it  rally-assisted 
mortgage  as  a  component  of  both 
extension  and  transfer  preservation 
rents. 

The  Department  has  decided  to 
include  vacancy  underwriting 
allowant  eH  in  the  (calculation  of 
preservati.in  rents  The  need  for  a 
vacancy  allowance  is  implied  by  the 
building  block  preservation  rent 
approach,  the  statute's  use  of  the  terra 
"gross  potential  income,"  in  section  214 
and  the  comparison  of  preservation 
rents  to  the  income  the  property  would 
produce  if  each  unit  charged  120%  of  the 
FMR,  i.e.,  assuming  full  occupancy.  In 
short,  the  aggregate  preservation  rent 
could  not  support  the  costs  that  the 
statute  requires  it  to  support  unless 
some  allowance  is  made  for  vacancy 
loss.  Consistent  wit.h  i.rnir' writing 
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practices  for  assisted  properties,  the 
Department  will  assome  a  three  percent 
vacancy  cost.  For  similar  reasons,  the 
Department  will  include  standard  debt 
service  coverage  allowances  in  the 
calculation  of  aggregate  preservation 
rents.  Consistent  with  its  underwriting 
practices,  the  Department  will  assume  a 
1.11  debt  service  coverage  ratio  in 
figuring  the  preservation  rents  needed  to 
support  debt  service  on  the  existing 
mortgage,  the  rehabihtation  loan,  and 
the  acquisition  loan  in  the  case  of  a 
transfer.  Debt  service  coverage  will  only 
add  to  extension  preservation  rents  if 
the  required  8  percent  return  on 
preservation  equity  is  inadequate  to 
provide  the  required  income  cushion. 

Bona  fide  Offer 

The  Department  received  19 
comments  regarding  its  proposed 
definition  of  bona  fide  offer.  The 
commenters  requested  further 
clarification  of  this  definition.  The 
Department  has  retained  its  original 
definition,  but  included  a  cross- 
reference  to  §  248.157(g).  which  sets 
forth  the  contents  of  a  bona  fide  offer. 
The  Department  will  consider  an  offer 
bona  fide  if  the  purchaser  submitting  the 
offer  submits  it  within  the  applicable 
marketing  period,  under  §  248.157(c),  for 
that  particular  purchaser  and  if  the  offer 
contains  a  contract  of  sale  acceptable  to 
the  Department  and  the  appropriate 
earnest  money  deposit.  Also,  for  an  offer 
submitted  under  §  248.161  to  be  bona 
fide,  the  contract  of  sale  must  include  a 
purchase  price  equal  to  the  transfer 
preservation  value  of  the  project.  The 
Department  will  include  in  its 
administrative  guidehnes  language 
which  will  be  required  in  the  contract  of 
sale. 

Community-Based  Nonprofit 
Organization 

The  Department  has  amended  its 
proposed  definition  of  community-based 
nonprofit  organization  in  response  to 
changes  made  in  the  regulatory 
definition  of  "community-based 
nonprofit  organization"  under  the 
HOME  program,  title  II  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act.  However,  the  defmition  of 
community-based  nonprofit  organization 
does  not  require  that  the  organization 
have  a  demonstrated  capacity  to  carry 
out  housing  activities  or  a  history  of 
local  community  service,  as  is  required 
in  the  HOME  definition,  and  as  one 
commenter  requested.  The  reason  for 
this  difference  is  that  HUD  expects 
many  community-based  nonprofit 
organizations  to  be  established  as  a 
result  of  the  preservation  program,  and 
such  newly-created  organizations  will 


not  have  any  demonstrated  capacity,  as 
organizations,  in  these  areas. 

Default 

The  way  the  term  "default"  is  defined 
in  this  section  differs  from  the  definition 
applicable  to  multifamily  mortgage 
insurance  claims.  For  claims  purposes,  a 
mortgage  is  considered  in  default  as 
soon  as  a  mortgagor  fails  to  make  a 
payment  under  the  mortgage.  However, 
for  purposes  of  filing  a  notice  of  intent,  a 
30-day  grace  period  is  provided  for 
making  any  payments  under  the 
mortgage.  A  default  does  not  occur,  for 
purposes  of  this  subpart,  unless  an 
owner  fails  to  make  a  payment  within  30 
days  after  it  becomes  due.  The  rationale 
for  this  distinction,  as  noted  in  the 
preamble  to  the  proposed  rule,  is  to 
recognize  that  an  owner's  failure  to 
make  a  mortgage  payment  on  the  first 
day  of  the  month  does  not  necessarily 
mean  that  a  project  is  in  fmancial 
jeopardy. 

Six  commenters  suggested  that  the 
defmition  of  the  term  "default"  be 
amended  to  include  covenant,  as  well  as 
monetary,  defaults.  When  a  covenant 
default  occurs,  a  mortgagee  may 
accelerate  the  mortgage  debt.  The 
mortgagor's  failure  to  pay  the 
accelerated  debt  would  convert  the 
covenant  default  into  a  monetary 
default.  (The  Department  would  view  an 
attempt  by  the  owner  to  pay  the 
accelerated  debt  as  tantamount  to  a 
prepayment,  which  would  thus  be 
barred  by  LIHPRHA.)  Thus,  there  is  no 
reason  to  acfiend  the  defmition  since  a 
covenant  default  may  lead  to  a 
monetary  default,  which  falls  within  the 
proposed  definition  of  "default."  Under 
this  subpart,  a  default  is  relevant  in 
determining  an  owner's  eligibility  to  file 
a  notice  of  intent  and  in  approving  a 
plan  of  action.  In  either  of  these 
instances,  it  is  irrelevant  whether  the 
default  was  precipitated  by  a  covenant 
default  or  a  failure  to  make  a  monthly 
payment  under  the  mortgage. 

One  commenter  stated  that  an  owmer 
should  not  be  barred  from  filing  a  notice 
of  intent  if  a  default  was  caused  by 
HUD's  abuse  of  discretion,  such  as  by 
improperly  denying  a  rent  increase, 
thereby  making  the  owner  unable  to 
make  its  mortgage  payments.  Under  the 
terms  of  the  mortgage  contract,  a 
mortgagor  is  required,  to  make  its 
payments  in  a  timely  manner  (unless  the 
actions  of  the  mortgagee  have  excused 
performance,  for  example,  by  waiving 
timely  payment).  This  contractual 
obligation  exists  without  regard  to  the 
actions  of  the  Department.  Therefore, 
the  Department  has  not  amended  this 
definition  as  the  commenter  has 
suggested. 


Eligible  Low  Income  Housing 

The  Department  received  thirty 
comments  concerning  its  definition  of 
"eligible  low  income  housing."  The 
proposed  rule  excludes  from  this 
definition  those  projects  which  are 
subject  to  a  use  restriction  imposed  by 
the  Department  to  maintain  the  low  and 
moderate  income  use  of  the  project  for 
the  remaining  term  of  the  mortgage.  This 
exclusion  primarily  affects  those 
projects  which  have  received  fiexibie 
subsidy  assistance,  as  authorized  by 
sectiO.T  201  of  the  Housing  and 
Community  Development  Amendments 
of  1978,  as  amended,  and  24  CFR  part 
219,  Fourteen  owners,  developers, 
national  nonprofit  organizations, 
management  entities,  lenders,  and  an 
accounting  firm,  contested  the 
Department's  exclusion  of  projects 
receiving  flexible  subsidy  assistance. 
Eight  tenant  organizations,  legal  aid 
services,  nonprofit  organizations,  and 
State  and  local  govemm.ents  agreed  with 
the  Department's  interpretation. 

The  Department  notes  that  section  201 
of  the  Housing  and  Community 
Development  Amendments  of  1978,  as 
amended  by  section  211(cl  of  the 
Housing  and  Community  Development 
Amendm.ents  of  1979,  provides  that  HUD 
may  provide  fiexibie  subsidy  assistance 
only  if  the  owner  agrees  to  m.aintain  the 
low  and  moderate  income  character  of 
the  project  for  the  remaining  term  of  the 
mortgage;  HUD  has  implemented  this 
requirement  by  obtaining  the  owner's 
agreement  to  prohibit  prepayment  of  the 
mortgage  or  by  execution  of  a  use 
agreement.  Only  those  projects  which 
first  received  flexible  subsidy  assistance 
after  the  enactment  of  section  211(c)  on 
December  21, 1979  are  excluded  from 
the  definition  of  eligible  low  income 
housing.  Projects  which  received 
fiexibie  subsidy  prior  to  that  date  are 
eligible  low  income  housing  and  may 
proceed  under  this  subpart. 

The  preamble  to  the  proposed  rule 
provides  that  the  Department's  rationale 
for  excludir.g  from  ELIHP.A  flexible 
subsidy  projects  subject  to  use 
restrictions  is  principally  because 
projects  subject  to  a  use  agreement  have 
no  "higher  and  better  use."  as  required 
by  §  248,233,  for  the  purpose  of  receiving 
incentives  under  that  subpart.  The  same 
rationale  supports  excluding  from  this 
subpart  those  flexible  subsidy  projects 
subject  to  use  restrictions. 

Three  commenters  disputed  this 
explanation,  claiming  that,  while  a  use 
restriction  could  significantly  decrease  a 
project's  appraised  value,  it  may  not 
preclude  a  higher  or  better  use  for  the 
project.  These  commenters  suggested 
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that  this  determination  is  one  which 
should  be  made  by  an  appraiser  and  not 
by  HUD  before  the  project  is  appraised. 

The  Department  does  not  agree  with 
this  point  of  view,  believing  instead  that 
Congress  never  intended  to  include 
projects  with  use  restrictions  in  the 
eligible  low  income  housing  inventory. 
The  purpose  of  LIHPRHA.  as  noted  at 
page  457  of  the  Conference  Report,  is  to 
preserve  low  income  housing  which 
could  be  lost  if  an  owner  exercises  its 
right  to  prepay  the  mortgage  or 
terminate  the  mortgage  insurance 
contract,  resulting  in  the  termination  of 
the  Federal  use  restrictions.  Since  those 
projects  receiving  flexible  subsidy 
assistance  are  subject  to  use  restrictions 
for  the  remaining  term  of  their 
mortgages,  it  is  irrelevant  whether  the 
mortgage  is  prepaid  or  the  insurance 
contract  is  terminated.  Hence,  providing 
Federal  incentives  to  these  projects 
would  not  further  the  purpose  of  the 
statute.  Congress  has  also  tacitly 
acknowledged  that  projects  receiving 
flexible  subsidy  assistance  are  excluded 
from  this  definition,  for  purposes  of 
LIHPRHA,  by  adopting  HUD's  numencal 
estimate  of  eligible  low  income  housing. 
which  has  never  included  projects 
receiving  flexible  subsidy  assistance. 

Although,  as  pointed  out  by  two 
commenters.  the  inclusion  of  projects 
with  flexible  subsidy  assistance  would 
increase  the  period  of  time  during  which 
use  restrictions  will  be  maintained  on 
the  projects,  from  the  end  of  the  term  of 
the  original  mortgage  until  the  end  of  the 
projects'  remaining  useful  life,  the 
Department's  position  is  that  this 
consideration  does  not  have  any  bearing 
on  the  issue  of  eligibility  under  the 
statute.  The  preservation  of  these 
projects  as  low  and  moderate  income 
housing  will  be  addressed  at  the 
expiration  of  the  m.ortgage  term. 

Eleven  commenters.  mostly  State  and 
local  governments  and  nonprofit 
organizations,  stated  that  if  the 
Department  takes  the  position  that 
project?:  receiving  flexible  subsidy 
assistance  .^re  not  eligible  low  income 
housing,  and  hence  the  owners  of  such 
projects  may  prepay  their  mortgages  or 
terminate  the  mortgage  insurance 
contracts  without  complying  v^nth  the 
provisions  of  this  subpart,  the  use 
restrictions  on  the  projects  must  still 
remain  in  place  until  the  date  the 
mortgage  would  have  been  paid,  in  the 
absence  of  prepayment.  The  Department 
reiterates  here  the  language  contained  in 
the  preamble  to  the  proposed  rule. 
Projects  encumbered  with  use 
restrictions  under  the  flexible  subsidy 
program  are  not  deemed  eligible  low 
income  housing  and  are  therefore  not 


precluded  by  this  subpart  from 
prepaying  their  mortgages.  However, 
even  if  the  mortgage  on  such  a  project 
were  prepaid,  the  owner  would  st^!!  be 
required  to  comply  with  the  use 
restrictions  for  the  duration  of  the  term 
of  the  mortgage.  Additionally,  if  the 
project  was  sold  to  another  owner 
during  the  term  of  the  mortgage,  the 
purchaser  would  take  the  property 
subject  to  the  use  restrictions  on  the 
project. 

Two  commenters  stated  that  where 
HUD  has  failed,  in  connection  with  the 
provision  of  flexible  subsidy  assistance, 
to  require  the  execution  of  a  use 
agreement  to  m.aintain  the  aflordability 
restrictions  for  the  remaining  term  of  the 
project's  mortgage,  those  projects  should 
not  be  excluded  from  the  definition  of 
eligible  low  income  housing.  As 
previously  noted,  the  requirement  of  use 
restrictions  in  conjunction  with  flexible 
subsidy  was  incorporated  into  the 
statute  on  December  21.  1979.  so  thoi 
projects  which  received  flexible  subsidy 
before  that  date  were  not  required  to 
have  an  executed  use  agreement  to 
maintain  affordabihty  restrictions  nn  the 
project  for  the  term  of  the  mortgage,  and 
hence  would  be  considered  eligible  low 
income  housing.  FYojects  receivins 
flexible  subsidy  after  that  date  are 
required  to  have  a  use  agreement  in 
effect  or  otherwise  ensure  that  the  low 
and  moderate  income  requirement  be 
fulfilled  (such  as  by  agreeing  to  prepay 
the  mortgage  debt  only  with  HUD's 
consent  for  the  full  terra  of  the 
mortgage).  'While  the  Department  is 
unaware  of  any  cases,  since  December 
21,  1979.  where  a  use  agreement  or 
prepayment  prohibition  has  not  been 
executed  as  a  condition  of  receiving 
flexible  subsidy  assistance,  if  such  a 
case  surfaces,  the  failure  to  execute  a 
use  agreement  or  to  agree  to  a 
prepayment  prohibition  will  not  qualify 
the  project  as  eligible  low  income 
housing.  The  requirement  that  an  owner 
may  receive  flexible  subsidy  assistance 
only  upon  its  agreement  to  maintain  the 
affordability  restnctions  on  the  project 
for  the  mortgage's  remaining  term  is 
statutory.  The  Department  carmot  waive 
this  requirement,  and  if  this  statutor\- 
requirement  has  not  been  implemented 
due  to  an  administrative  error,  the 
Department's  position  is  that  the  owmer 
nevertheless  accepted  the  flexible 
subsidy  assistance  with  constructive 
knowledge  of  the  condition  that  the  use 
restrictions  be  maintained  on  the 
project,  and  therefore,  that  the  owner  is 
bound  by  these  restrictions. 

One  commenter  asked  for  clarification 
as  to  what  restrictions  and  obligabons 
are  imposed  for  projects  receiving 


flexible  subsidy  assistance.  This  issue  is 
one  which  need  not  be  addressed  in  this 
rulemaking.  The  commenter  may  refer  to 
24  CFR  part  219  or  the  use  agreement  on 
a  speciflc  project  to  obtain  this 
information. 

Another  commenter  questioned 
whether  projects  which  originally 
received  rent  supplement  assistance 
which  was  later  converted  to  section  6 
assistance  would  be  excluded  from  the 
definition  of  eligible  low  income 
housing.  Sections  221.524  and  236.30  of 
HUD's  regulations  prohibit  the 
prepayment  of  mortgages  on  projects 
receiving  rent  supplement  assistance 
without  the  Department's  consenl. 
Section  229(1KB)  of  LIHPRHA  provides 
that  only  projects  which  are  eligible  to 
prepay  without  the  Department's  prior 
approval  are  deemed  eligible  low 
income  housing.  Thus,  projects  receiving 
rent  supplement  assistance  are  clearly 
not  eligible  to  proceed  under  this 
subpart.  However,  a  project  whose  rent 
supplement  assistance  was  converted  to 
section  6  assistance  is  no  longer  subject 
to  the  regulations  concerning  rent 
supplement  assistance.  These  projects 
would  be  governed  by  the  section  8 
regulations  once  the  conversion  took 
place.  Since  projects  receiving  section  8 
assist£mce  are  not  subject  to  a 
prepayment  prohibition  based  on  the 
receipt  of  such  assistance,  these  projects 
can  qualify  as  eligible  low  income 
housing. 

Fair  Market  Rent 


One  cominrrtr'r  i 
this  defin; •:;':■:  '•'hti 
rent  is  8ri!'.8;«-'ii  fi''" 
this  sectmn  n!  t.ne  [ 


i^commended  that 
that  the  fair  market 
tilities.  As  noted  in 
jposed  rule,  the  fair 


market  rent  is  the  section  8  pubhshed 
existing  fair  market  rent  which  is 
adjusted  for  utiUties,  where  appropriate. 
The  utility  adjustment  is  equal  to  the 
personal  benefit  expense  for  each  unit  in 
a  project,  as  of  the  most  recent  HUD- 
approved  rent  increase.  While  no 
amendment  is  needed  on  this  point  the 
defmition  has  been  amended  to  clarify 
that  the  fair  market  rent  is  not  adjusted 
for  utilities  for  the  purpose  of 
determining  whether  preservation  rents 
exceed  the  Federal  cost  limit  under 
§  248.123. 

Low  Vacancy  Area 

In  response  to  one  comment,  the 
Department  has  amended  the  definition 

of  "low  vacancy  area"  to  ensure  that  ;n 
measuring  the  number  of  vacant  units 
only  units  in  standard  condition,  which 
are  "decent,  safe  and  sanitary,"  will  be 
included  in  the  surv'py.  The  Department 
has  decided  not  to  accept  two  comments 
suggestins  that  KUD  deferminp  thwt  the 
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vacant  uni's  are  actually  available  to 
tenants  who  are  likely  to  be  displaced. 
The  proposed  definition  already 
requires  the  units  to  be  "vacant 
available  rental  units."  It  would  be  too 
c^.mbersome  to  require  the  Department 
to  ascertain  for  each  market  area  that 
the  units  will  be  vacant  at  some  future 
time  for  tenants  who  will  potentially  be 
displaced  due  to  prepayment. 
.Additionally.  HUD  has  rejected  the 
comment  recommending  that  a  specific 
vacancy  rate,  such  as  2-3%,  be  adopted 
to  determine  whether  a  particular 
market  area  quaUfies  as  a  low  vacancy 
area.  Because  market  conditions  will 
vary  in  different  areas,  this  type  of 
threshqild  has  a  high  potential  for 
inaccuracy.  For  example,  in  an 
expanding  market  area,  7%  vacancy  may 
be  considered  low.  while  in  a  stagnant 
market.  6%  vacancy  may  be  very  high. 
The  Department  believes  that  a  more 
reliable  estimate  could  be  made  by 
examining  the  market  conditions  in  each 
area,  rather  than  by  adopting  a  vacancy 
rate  which  would  be  applicable  across 
the  nation. 

Nonprofit  Organization 

A  suggestion  was  made  by  thirteen 
commenlers  that  hmited  partnerships  be 
included  in  the  definition  of  "nonprofit 
organization"  on  the  condition  that  no 
profits  inure  to  the  benefit  of  the 
partnership  or  any  member,  foimder, 
contributor,  partner  or  individual 
associated  with^e  partnership.  The 
commenters  suggesting  this  amendment 
consisted  of  State  agencies,  national  and 
regional  nonprofits,  and  a  legal  services 
organization.  The  rationale  for  including 
limited  partnerships  would  be  to  permit 
these  entities  to  utilize  tax  credits  when 
purchasing  eligible  low  income  housing. 
The  Department's  position  is  that  a 
limited  partnership  does  not  satisfy  the 
defmition  of  a  nonprofit  organization. 
Any  limited  partner,  regardless  of  the 
legal  composition  of  the  managing 
general  partners,  is  still  by  definition 
profit-motivated  and.  therefore,  cannot 
be  considered  a  priority  purchaser  for 
pijrposes  of  this  subpart.  It  is  irrelevant 
whether  the  general  partner  of  the 
partnership  is  a  nonprofit  entity  or 
whether  there  is  only  one  limited 
dividend  or  for-profit  partner  in  the 
partnership.  This  interpretation  does  not 
exclude  limited  partnerships  from 
eligibility  to  purchase  projects  under 
this  subpart.  However,  they  will  not 
have  the  priority  status  granted  to 
nonprofit  organizations. 

Preservation  Equity 

Several  commenters  questioned  the 
e.ements  included  in  the  definition  of 
extension  preservation  equity.  One 


suggested  that  the  amount  of  funds  in 
the  residual  receipts  account  as  of  the 
effective  date  of  the  plan  of  action 
should  be  included  as  part  of  the 
owner's  equity.  Residual  receipts  belong 
to  the  owner  of  a  project,  but  are  not 
considered  part  of  the  project  itself  for 
purposes  of  determining  equity.  This 
conclusion  is  supported  by  the  fact  that 
residual  receipts  are  not  normally 
included  in  the  calculation  of  the 
project's  value  under  standard  appraisal 
practices.  Extension  preservation  equity 
is  the  value  on  which  an  owner's  annual 
rate  of  return  is  based,  and  the 
Department  believes  that  an  owner  is 
not  entitled  to  a  return  under  UHPRHA 
on  the  funds  deposited  in  this  accoimt. 

Another  commenter  contested  the  fact 
that  outstanding  balances  on  non- 
federally-assisted  mortgages  are 
deducted  from  extension  preservation 
equity,  resulting  in  a  possible  reduction 
in  the  annual  return  to  an  owner  who 
retains  the  project  and  receives 
incentives.  Section  229(8](A)  of  the 
statute  requires  that  all  debt  secured  by 
the  property  be  deducted  from  extension 
preservation  equity.  The  Department 
recognizes  that  this  differs  from  the 
statute's  definition  of  transfer 
preservation  equity,  which  only  requires 
the  outstanding  balance  of  the  federally- 
assisted  mortgage  to  be  subtracted. 
However,  since  the  statute 
unambiguously  makes  this  distinction 
between  extension  and  transfer 
preservation  equity,  the  Department 
believes  that  it  is  left  with  no  authority 
to  alter  it  and.  hence,  has  not  amended 
either  definition. 

Preservation  Value 

The  Department  does  not  agree  with 
the  comment  that  extension  and  transfer 
preservation  value  should  both  be  based 
on  the  highest  and  best  use  of  the 
eligible  low  income  housing.  The 
statutory  language,  at  section  213(b), 
expressly  provides  that  the  extension 
preservation  value  is  to  be  based  on  the 
highest  and  best  use  of  the  project  as 
residential  rental  housing,  while  the 
transfer  preservation  value  is  based  on 
its  highest  and  best  use.  HUD  has  no 
justification  for  ignoring  this  statutory 
distinction. 

Priority  Purchaser 

According  to  one  commenter,  the 
defmition  of  priority  purchaser  should 
be  modified  to  give  priority  to  the 
purchaser  who  is  most  qualified  to 
preserve  the  property,  even  if  this 
purchaser  is  a  for-profit  entity.  The 
definition  of  "priority  purchaser"  in  the 
proposed  rule  tracks  the  statutory 
language,  which  gives  priority  to 
resident  councils  organized  to  acquire  a 


project  under  a  HUD-approved 
homeownership  program,  and  nonprofit 
organizations  and  State  and  local 
government  agencies  agreeing  to 
maintain  the  low  income  affordability 
restrictions  for  the  remaining  useful  life 
of  the  project.  For-profit  entities  are  not 
included  in  the  statutory  definition  of 
priority  purchasers,  but  are  explicitly 
classified  as  qualified  purchasers  in 
section  231  of  the  statute.  In  the 
Conference  Report,  at  page  464, 
Congress  explained  that  the  reason  for 
this  distinction  between  priority  and 
qualified  purchasers  is  to  "establish  a 
genuine  advantage  for  priority 
purchasers."  Therefore,  a  for-profit 
organization  will  not  be  deemed  a 
priority  purchaser. 

Additionally.  HUD  will  not  give 
preference  to  the  priority  purchaser 
which  is  most  qualified.  Attempting  to 
ascertain  which  of  the  priority 
purchasers  is  most  qualified  v\ould 
entail  subjective  judgments.  The 
Department  will  not  compare  each 
potential  purchaser's  quahfications,  but 
rather,  will  determine  whether  the 
potential  purchaser  has  met  the 
minimum  standards  of  a  priority 
purchaser  and  has  submitted  an  offer 
which  is  bona  fide.  A  priority  purchaser 
will  be  chosen  by  the  owner  in 
accordance  with  the  procedures  set 
forth  in  §  248.157  of  this  subpart.  If  an 
owner  receives  more  than  one  bona  fide 
offer  from  priority  purchasers,  the  owner 
may  accept  the  highest  bid  which  does 
not  exceed  the  transfer  preservation 
value.  In  a  mandatorv^  sale,  the  owner 
must  accept  the  first  bona  fide  offer  at  a 
sale  price  that  is  not  less  than  the 
transfer  preservation  value. 

Related  Party 

One  hundred  comments  were  received 

by  the  Department  concerning  it.s 
implementation  of  the  related  party  rule. 
The  overwhelming  response  was  that 
the  Department's  interpretation  of 
"related  party"  is  too  broad.  The  major 
issues  addressed  by  the  comments 
concerned  seller  financing,  owners, 
membership  on  the  board  of  directors  of 
nonprofit  purchasers,  and  nonprofits 
buying  out  the  interest  of  their  for-profit 
partners. 

Fifty-seven  com.menters  spoke  out  in 
favor  of  seller  financing,  with  none 
opposed.  The  main  argument  they 
advanced  was  that  the  limitation  on 
acquisition  loans  in  §  241.1067(b), 
stating  that  the  maximum  amount  of  the 
loan  may  not  exceed  95%  of  the  project's 
transfer  preservation  equity,  plus,  in  the 
case  of  priority  purchasers,  any 
expenses  associated  with  the 
acquisition,  loan  closing,  and 
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implementation  of  the  plan  of  action, 
would  make  it  difficult  for  priority 
purchasers  to  raise  the  remaining  5%  if 
sellers  were  not  allowed  to  lend  them 
the  money  to  complete  the  'ransantion, 
The  Department  acknowledges  that  this 
is  an  important  concern  and  one  which 
may  im.pede  sales  to  priority  purchasers. 
Therefore,  the  Department  has  decided 
to  amend  this  definition  to  permit  seller 
financing  as  long  as  (1)  only  take-back 
financing,  and  not  a  grant,  is  provided 
by  the  seller:  (2)  the  maximum  amount 
of  the  financing  is  limited  to  5%  of  the 
project's  transfer  preservation  equity;  (3) 
the  financing  is  not  a  condition  of 
accepting  a  bona  fide  offer  or  entering 
into  a  sales  contract,  and  (4)  the 
financing  is  provided  through  an  arms- 
length  transaction  where  the  seller  has 
no  input  in  the  continued  operation  of 
the  project.  Under  this  interpretation,  a 
management  company  that  is  affiliated 
with  the  seller  may  also  provide 
financing  to  a  purchaser;  however,  the 
terms  of  the  loan  must  meet  the  four 
conditions  required  fr.r  seller  financing, 
and  in  addition,  the  financing  must  not 
be  conditioned  on  the  retention  of  the 
management  company  to  m.anage  the 
project. 

The  Department  notes  that  even 
though  the  acquisition  loan  is  limited  to 
95%  of  transfer  preservation  equity,  plus. 
for  priority  purchasers,  any  expenses 
associa'ed  with  the  acquisition,  loan 
closing,  and  implementation  of  the  plan 
of  action,  the  Department  may  provide  a 
grant  to  a  priority  purchaser,  pursuant  to 
§  248  15''(ol.  to  cover  the  remaining  5% 
of  the  sales  price.  If  the  Department 
provides  a  grant  equal  to.  or  more  than, 
5%  of  transfer  preservation  equity,  then 
no  seller  financing  will  be  needed  and, 
therefore,  will  not  be  permit'ed. 

According  to  thirteen  conimenters 
{e'ght  national  or  regional  nonprofit 
foundations  or  organizations,  three  State 
or  local  government  agencies,  one 
tenant,  and  one  attorney),  owners  or 
former  owners  should  be  permitted 
membership  on  the  beards  of  nonprofit 
purchasers.  In  addition,  members  of 
Congress  cited  the  Conference  Report  as 
evidence  of  their  intent  that  owners  be 
permitted  to  sit  on  nonprofit  boards.  The 
Conference  Report,  at  page  469.  states 
that  if  "an  individual  is  involved  in  the 
ownerihip  of  an  assisted  project  and 
also  participates,  on  the  board  of 
directors  of  a  nonprofit  organization  that 
seeks  to  acquire  a  project  from  the 
owner,  this  participation  alone  should 
not  trigger  the  application  of  the  related 
party  rule."  This  view  was  also 
expressed  by  members  of  Congress  in 
the  Congressional  Record,  on  October 
26,  1990,  at  page  S.17137.  In  the  face  of 


this  expression  of  legislative  intent, 
despite  the  fact  that  this  intent  is  not 
demonstrated  m  the  statute  itself,  and 
because  of  the  strong  public  support 
evidenced  in  the  comments,  the 
Department  has  amended  the  definition 
of  related  party  to  permit  owners,  and 
forme:  owners,  to  be  menribers  of  the 
board  of  directors  of  nonprofit 
P'iTchasers,  as  long  as  the  owners  and 
former  owners  are  nonvoting  members, 
sit  in  their  personal  capacity  and  do  not 
receive  any  compensation  for  their 
board  membership. 

Eighteen  comments  were  received  by 
the  Department  suggesting  that 
nonprofit  organizations  should  be 
permitted  to  buy  out  the  interest  of  their 
limited  dividend  and  for-profit  partners. 
These  comments  were  made  by  seven 
nonprofit  organizations,  four  of  which 
are  organized  on  the  national  level,  five 
State  and  local  qovemment  agencies, 
three  tenants,  an  attorney,  and  members 
of  Cingress  (See  colloquy  between 
Senators  Kerry  and  Cranston  at 
Congressional  Record.  October  26, 1990, 
p  Siri,!"!  As  long  as  the  transaction  is 
at  arm  s  length,  the  Department  has 
decided  to  permit  nonprofit 
organizations  to  buy  out  their  partners, 
interest  in  eligible  low  income  housing 
pursuant  to  the  provisions  of  this 
subpart.  The  definition  of  related  party 
has  been  revised  accordingly. 

Remaining  Useful  Life 

One  commenter  suggested  that  a 
remsining  useful  life  of  50  years  may  be 
unrealistic  for  some  projects.  LIHPRHA 
requires  that  in  order  to  receive 
incentives  the  owner  or  purchaser  of 
eligible  low  income  housing  must  agree 
to  retain  the  low  income  affordability 
restrictions  on  the  project  for  its 
remaining  useful  life.  The  determination 
of  when  the  remaining  useful  life  of  a 
particular  project  terminates  is  left  to 
the  Department's  discretion.  However, 
the  owner  is  entitled  to  petition  the 
Department  for  a  determination  that  the 
project's  useful  life  has  expired.  Since, 
pursuant  to  section  222(c)  of  the  statute. 
owners  are  not  permitted  to  exercise 
their  right  to  petition  for  50  years  from 
the  date  of  approval  of  a  plan  of  action, 
the  Department  has  assumed  that 
Cungrcss  expects  the  remaining  useful 
life  of  eligible  lew  income  housing  to  be 
at  least  50  years  from  the  date  of  plan  of 
action  approval. 

Another  commenter  questioned  what 
happens  to  rent  levels  if  a  project's 
rem.ainmg  useful  life  i?xceeds  the 
mortgage  period.  The  Department  has 
concluded  that  once  the  mortgage  on  a 
project  has  been  paid  in  full,  whether 
through  prepayment,  or  at  the  end  of  the 
original  amortization  period,  rents  wili 


be  lowered  commensurate  with  the 
decrease  in  debt  service  on  the  property. 
The  decrease  in  rent  will  not  affect  an 
owner's  rate  of  return,  but  may  decrease 
the  amount  of  Federal  subsidy  provided 
to  the  project,  and  at  the  same  time 
protect  the  affordability  of  the  units  for 
low  and  moderate  income  families. 

One  commenter  questioned  what  the 
Department's  policy  would  be  if  a 
project  covered  under  a  plan  of  action  is 
destroyed  or  demolished  during  the 
project's  remaining  useful  life  and  the 
insurance  proceeds  are  insufficient  to 
rebuild  the  project.  There  are  three 
options  which  could  be  considered.  The 
owner  could  be  required  to  rehabilitate 
the  project  to  its  original  condition 
through  the  use  of  the  insurance 
proceeds  and  subsidies  provided  by 
HUD  and  other  sources;  the  owner  could 
be  required  to  pay-off  the  remaining 
balance  of  the  mortgage  with  the 
insurance  proceeds  without  rebuilding 
the  project;  or  if  there  is  no  mortgage  on 
the  project  at  the  time  of  the  destruction, 
the  owner  could  be  permitted  to  retain 
the  insurance  proceeds  without 
rebuilding  the  project.  Many  factors 
could  influence  this  decision,  such  as  the 
number  of  years  that  would  have  been 
left  of  a  project's  remaining  useful  life  if 
the  destruction  had  not  occurred,  the 
extent  of  the  destruction,  the  cost  of 
rebuilding  the  project  the  need  for  low 
income  housing  in  that  particular 
locality  at  the  time  of  the  destruction, 
etc.  At  this  time,  the  Department 
declines  to  make  a  fixed  policy 
concerning  the  impact  of  destruction  or 
demolition  on  a  project  whose  useful  Ufe 
has  not  ended,  and  intends  to  examine 
this  issue  on  a  case-by-case  basis  as  the 
need  arises. 

Resident  Council 

A  commenter  recommended  that  the 
definition  of  "resident  council"  should 
be  amended  to  state  that  it  is  an 
organization  open  to  all  residents  and 
only  to  residents.  In  response  to  this 
recommendation,  the  Department  has 
amended  the  definition  accordingly.  The 
Department  has  declined,  however,  to 
require  that  a  resident  council  represent 
a  minimum  proportion  of  the  tenants,  as 
suggested  by  the  same  commenter.  The 
Department  feels  that  there  is  no  need  to 
require  a  certain  level  of  representation 
for  the  formation  of  a  resident  council.  If 
tenants  wish  to  organize  a  resident 
council,  they  may  do  so  even  if  only  a 
minority  of  the  tenants  participate.  If  the 
resident  council  intends  to  purchase  the 
project  under  a  resident  homeownership 
program,  then  a  minimum  indication  of 
support  is  required  under  $  248.173(c),  in 
connection  with  submitting  a  bona  fide 
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offer.  Additionally,  if  the  resident 
council  submits  a  bona  fide  offer  under 
§  243.157  or  S  248.161.  then  it  must 
provide  an  earnest  money  deposit, 
which  will  also  demonstrate  tenant 
support  of  the  council's  actions. 

Special  Needs  Tenants 

In  order  to  provide  additional 
protection  to  tenants  who  may  be 
unable  to  find  vacant  affordable  housing 
in  the  event  of  prepayment,  the 
Department  has  expanded  the  definition 
of  "special  needs  tenants"  in  response 
to  the  suggestion  made  by  two 
commenters.  The  interim  rule  provides 
that,  in  addition  to  those  who  are  elderly 
(at  least  62  years  of  age)  and/or 
disabled,  special  needs  tenants  include 
families  of  five  or  more  persons  which 
require  units  containing  three  or  more 
bedrooms.  The  Department  has  added 
large  families  to  this  definition  due  to 
the  shortage  of  large  multifamily  rental 
units  in  many  market  areas,  making  it 
diffiailt  for  these  families  to  find 
suitable  replacement  housing.  However, 
contrary  to  one  commenter's  suggestion, 
the  Department  has  declined  to  expand 
this  definition  to  include  minority 
households  and  single  parent  families. 
Title  VI  of  the  Civil  Rights  Act  of  1964. 
the  Fair  Housing  Act.  Executive  Order 
11063,  section  504  of  the  Rehabihtation 
Act  of  1973.  as  well  as  24  CFR  parts  1. 
too,  107, 110  and  subparts  I  and  M  of 
part  200,  should  provide  sufficient 
protection  to  minority  families  and 
single  parent  families  seeking 
replacement  housing.  Additionally, 
inclusion  of  these  household  types  in  the 
definition  of  special  needs  tenants 
would  make  this  classification  almost 
meaningless,  given  the  large  number  of 
these  household  types  which  reside  in 
eligible  low  income  housing. 

Tenant  Representative 

Twelve  comments  were  received 
concerning  the  definition  of  "tenant 
-epresentative."  Several  commenters 
sought  clanfication  as  to  the  difference 
between  a  resident  council  and  a  tenant 
representative.  For  purposes  of  this 
subpart,  a  tenant  representative  is  an 
individual  or  organization  who 
represents  some  or  all  of  the  tenants,  for 
purposes  of  receiving  information  under 
§  248.181.  A  tenant  representative  could 
be  a  tenant,  a  housing  advocate,  legal 
aid.  or  a  nonprofit  organization.  A 
"tenant  representative"  is  not 
necessarily  designated  to  represent 
tenants  in  negotiations  between  the 
owner  and/or  HUD  or  in  purchasing  the 
project  The  tenant  representative 
represents  the  tenants  for  purposes  of 
receiving  notifications  and  information 
under  this  subpart 


In  comparison,  a  resident  council  is  an 
organization  composed  solely  of 
tenants,  whose  function  is  to  serve  as 
the  governing  body  of  a  tenant 
association;  it  represents  the  tenants  in 
negotiations  on  purchasing  the  project 
on  behalf  of  the  tenants. 

The  proposed  rule  requires  that  tenant 
representatives  represent  at  least  50%  of 
the  occupied  units  of  a  project.  The 
Department  received  seven  comments 
claiming  that  this  number  is  too  high  and 
one  comment  supporting  this 
percentage.  Those  against  the  50%  limit 
were  State  and  local  government 
agencies,  nonprofit  organizations  and  an 
attorney,  while  the  commenter  in  favor 
was  a  State  agency.  No  response  was 
received  from  any  tenants.  Upon 
reconsidering  the  issue,  the  Department 
has  decided  to  omit  the  requirement  that 
a  tenant  representative  must  represent  a 
certain  minimum  percentage  of  the 
tenants.  Since,  as  previously  noted,  a 
tenant  representative's  function  under 
the  regulation  is  purely  informational, 
the  Department  feels  that  there  is  no 
need  to  require  a  minimum  showing  of 
support  by  the  tenants.  While  this  may 
mean  that  more  than  one  tenant 
representative  will  exist  for  each 
project  this  should  not  put  a  substantial 
burden  on  the  Department  or  owners 
who  are  required  to  provide  copies  of 
documents  to  those  tenant 
representatives.  In  order  to  identify 
these  representatives,  tenants  are 
instructed  in  the  notice  of  intent, 
submitted  pursuant  to  5  248.105,  to 
provide  the  owner  and  HUD  with  the 
name(s).  addressles],  and  telephone 
number(s)  of  their  representative(s). 

The  Department  notes  that  a  tenant 
representative,  whose  function  is  to 
supply  tenants  with  the  information  it 
receives  pursuant  to  this  subpart  must 
make  available  this  information  to  all 
tenants  who  request  it 

Section  248. 103    (General  Prepayment 
Limitation) 

A  comment  was  received  suggesting 
that  a  list  be  compiled  of  all  insured 
projects  falling  within  the  scope  of 
paragraph  (c)  of  this  section,  which 
restricts  mortgagees  from  foreclosing  the 
mortgage  on,  or  acquiring  by  deed  in  lieu 
of  foreclosure,  eligible  low  income 
housing.  The  Department  has  compiled  a 
list  of  eligible  low  income  housing  as  a 
result  of  a  survey  of  local  field  offices 
conducted  earlier  this  year.  Mortgagees 
may  contact  the  field  offices  to  request  a 
copy  of  this  list 

Another  comment  was  received 
suggesting  that  a  mortgagee  letter  should 
be  issued  by  the  Department  and  that 
such  a  mortgagee  letter  should  instruct 
the  mortgagee  on  how  to  correctly 


proceed  under  this  subpart  and  should 
constitute  a  defense  against  any  charge 
of  improper  action  directed  at  a 
mortgagee,  Thie  Department  issuL'd 
Mortgagee  Letter  91-25  on  May  28,  1991 
which  indicates  the  mortgagee  actions 
which  would  constitute  a  violation 
under  this  subpart.  This  letter  will  not 
constitute  a  defen.se  to  any  wrongdoing 
on  the  part  of  the  mortgagee. 
Furthermore,  administrative  action  may 
be  taken  by  the  Department,  pursuant  to 
paragraph  (e)  of  this  section  in  the  event 
of  any  violation. 

Section  248. 105    (Notice  of  Intent) 

Management  organizations  and 
national  nonprofit  foundations 
submitted  seven  comments  regarding 
the  prohibition  of  certain  projects  with 
mortgages  which  are,  or  have  been,  in 
default  from  filing  a  notice  of  intont 
under  this  section.  One  commenter 
suggested  that  the  Department  accept 
notices  of  intent  filed  b\  owners  whose 
mortgages  are  in  default  at  the  time  of 
filing,  as  long  as  the  default  can  be 
cxired  by  the  receipt  of  incentives. 
Section  212(c)  of  LIHPRHA  precludes 
owners  from  submitting  a  notice  of 
intent  if  the  mortgage  fell  into  default 
after  the  enactment  date  of  the  statute 
or  if  the  mortgage  fell  into  default  prior 
to  the  enactment  date  and  the  owner 
does  not  agree  to  recompense  the 
appropriate  Insurance  Fund  in  the 
amount  of  any  loss.  For  those  mortgages 
which  are  insured  and  that  have  fallen 
into  default  on  or  after  the  enactment 
date,  the  Department  has  determined 
they  are  not  in  default  for  purposes  of 
filing  a  notice  of  intent  unless  the 
mortgages  have  been  assigned  to  the 
Commissioner  as  a  result  of  the  default 
Hence,  certain  owners  with  insured 
mortgages  may  be  able  to  file  a  notice  of 
intent  under  this  section  while  in 
default.  However,  pursuant  to 
§  248.145(a)(ll).  the  owner  must  cure  the 
default  as  a  condition  of  the 
Department's  approval  of  a  plan  of 
action.  Since  the  default  must  be  cured 
prior  to  plan  of  action  approval  and 
incentives  will  not  be  provided  until 
after  the  plan  of  action  is  approved 
incentives  may  not  be  used  to  cure  the 
default 

The  proposed  .oile  provided  that  an 
owner  of  a  project  whose  .fnortgage  was 
in  default  prior  to  November  28.  1990 
and  continued  in  default  past  tha!  d.ite 
would  be  ineligible  to  file  a  notice  of 
intent  if  the  mortgage  has  been  assigned 
to  the  Commissioner  as  a  result  of  the 
default  or  if  the  default  occurred  while 
the  mortgage  was  held  by  the 
Commissioner.  One  commenter 
questioned  HUD's  statutory  authority 
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fur  treating  projects  vvhose  mortgages 
cont'^.ucd  in  defai;lt  past  the  d.r.e  uf 
f  nactment  in  the  same  manner  as 
projects  whose  mortgages  first  fell  into 
default  after  the  date  of  enactment. 
1  lUD  believes  that  statutory  authority 
for  its  position  lies  in  section  212(c)(2)  of 
the  statute,  which  provides  in  part  that 
an  owner  shall  not  be  eligible  to  file  a 
notice  of  intent  if  the  mortgage  covering 
the  housing — 

(A)  fell  into  default  before,  but  is  current  as 
of.  [November  28. 19G0];  and  (B)  the  owner 
does  not  agree  to  recorripense  the  appropriate 
Insurance  Fund,  in  the  amount  the  Secretary 
determines  appropriate  *  *  *. 

HUD  construes  this  provision  as 
establishing  that  owners  of  projects 
whose  mortgages  fell  into  default  prior 
to  November  28, 1990  are  ineligible  to 
file  a  notice  of  intent,  except  in  cases 
where  the  owner  brings  the  loan  current 
by  November  30, 1990  and  agrees  to 
recompense  the  Secretary  for  losses  to 
the  Insurance  Fund.  Under  an 
alternative  reading  of  the  statute,  the 
quoted  language  would  be  applicable 
only  to  loans  which  fell  into  default 
prior  to  November  30, 1990  but  were 
curreiii  as  of  such  date.  If  this 
interpretation  were  correct,  there  would 
be  no  provision  in  section  212(c) 
addressing  projects  whose  mortgages 
coo  that  the  workout  agreement  itself  is 
not  current,  the  impact  on  HUD  is  the 
same  as  a  default  under  the  mortgage. 
Therefore,  if  an  owner  is  ineligible  to  file 
a  notice  of  intent  under  subparagraph 
{d](3)  of  this  section,  because  it  has 
tailed  to  keep  the  workout  agreement 
current  as  of  the  enactment  date,  then 
the  cwner  is  also  ineligible  under 
section  212(c)(2)  of  the  statute  because 
the  mortgage  has  not  been  current  as  of 
that  date. 

Under  subparagraph  (a)(4)  of  this 
section,  an  owner  who.se  mortgage  fell 
into  default  prior  to  the  enactment  date 
and  which  has  been  current  as  of  that 
date  may  submit  a  notice  of  intent  if  the 
owner  agrees  to  recompense  the 
insurance  fund  for  any  losses.  One 
comm.enter  suggested  that  the  owner 
reimburse  the  fund  for  lost  interest  due 
to  the  default.  There  should  not  be  any 
lost  interest  due  to  a  default.  While  a 
loan  is  in  default,  interest  is  still  charged 
against  the  unpaid  principal  balance  of 
the  mortgage.  The  owner  will  be 
required  to  pay  this  accrued  interest 
under  the  terms  of  a  workout  agreement. 
The  commenter  also  suggested  that  the 
ov.ner  reimburse  HUD  for  any  costs 
involved  in  recasting  the  delinquent 
principal  and  interest,  as  well  as 
requiring  the  owner  to  replenish 
reserves  or  escrows  for  which  deposits 
were  waived  as  a  result  of  the  default. 


Any  cost  involved  in  recasting  principal 
and  interest  is  an  administrative  cost  to 
the  Department,  not  a  cost  to  the 
insurance  fund,  and  HUD  does  not  have 
the  statutory  authority  to  require  the 
owner  to  reimburse  the  Department  for 
any  costs  which  are  not  losses  to  the 
insurance  fund.  The  waiver  of  any 
deposits  to  reserves  and  escrows 
because  of  a  default  likewise  does  not 
constitute  a  loss  to  the  insurance  fund. 
Again,  the  Department  does  not  have 
the  authority  to  require  an  owner  to 
make  these  deposits  as  a  condition  to 
filing  a  notice  of  intent. 

Another  commenter  suggested  that  the 
Department  and  the  cwner  jointly 
determine  the  aiTiount  which  needs  to  be 
reimbursed  to  the  insurance  fund. 
Section  212(c)(2)(B)  of  the  statute  states 
that  to  be  eligible  to  fde  a  notice  of 
intent,  the  owner  shall  agree  to 
recompense  the  insurance  fund  "in  the 
amount  the  Secretary  determines 
appropriate."  Thus  Congress  gave  HUD 
the  discretion  to  determine  this  amount. 
The  Department  has,  however,  decided 
to  permit  the  owner  more  latitude  in  the 
timing  of  the  reimbursement.  The 
preamble  to  the  proposed  rule  requires 
that  the  reimbursement  occur  prior  to 
filing  a  notice  of  intent.  The  Department 
has  extended  this  to  permit  the  owner  to 
reimburse  the  insurance  fund  at  any 
time  prior  to  the  date  a  plan  of  action  is 
approved.  If  reimbursement  does  not 
occur  prior  to  this  time,  the  plan  of 
action  will  not  be  approved.  No  changes 
to  the  proposed  rule  are  needed  in  order 
to  implement  this  procedure. 

A  commenter  inquired  whether  an 
owner  must  file  a  notice  of  intent  upon 
reaching  the  project's  eligibility  dale 
under  LIHPRHA.  or  else  lose  its 
eligibility  to  proceed  under  this  subpart. 
Pursuant  to  this  section,  a  notice  of 
intent  may  be  Siibmitted  by  the  owner 
within  24  months  of  the  20th  anniversary 
date  of  the  final  endorsement  of  the 
mortgage.  The  owner  has  no  obligation 
to  file  at  this  time  and  may  file  at  any 
time  during  the  remaining  term  of  the 
mortgage. 

Paragraph  (b)  of  this  section  of  the 
proposed  rule  states  that  a  notice  of 
intent  must  include  the  name,  number 
and  location  of  the  project,  a  bri  latitude 
in  the  timing  of  the  reimbursement.  The 
preamble  to  the  proposed  rule  requires 
that  the  reimbursement  occur  prior  to 
filing  a  notice  of  intent.  The  Department 
has  extended  this  to  permit  the  owner  to 
reimburse  the  insurance  fund  at  any 
time  prior  to  the  date  a  plan  of  action  is 
approved.  If  reimbursement  does  not 
occur  prior  to  this  time,  the  plan  of 
action  will  not  be  approved  No  changes 


to  the  proposed  rule  are  needed  in  order 
to  implement  this  procedure. 

A  commenter  inquired  whether  an 
owner  must  file  a  notice  of  intent  upon 
reaching  the  project's  eligibihty  date 
under  LIHl'RHA.  or  else  lose  its 
eligibility  to  proceed  under  this  subpart. 
Pursuant  to  this  section,  a  notice  of 
intent  may  be  submitted  by  the  owner 
within  24  months  of  the  20th  anniversary 
date  of  the  final  endorsement  of  the 
mortgage.  The  owner  has  no  obligation 
to  file  at  this  time  and  may  file  at  any 
time  during  the  remaining  term  of  the 
mortgage. 

Paragraph  (b)  of  this  section  of  the 
proposed  rule  states  that  a  notice  of 
intent  must  include  the  name,  number 
and  location  of  the  project,  a  brief 
description  of  the  owner's  plans  for  the 
project,  the  reason  the  owner  intends  to 
prepay  the  mortgage,  terminate  the 
insurance  contract,  or  extend  the 
affordability  restrictions,  and  a  request 
to  tenants  that  they  notify  the 
Department  and  the  owner  of  the 
existence  of  any  tenant  representatives. 
The  Department  received  four  comments 
requesting  that  this  language  be 
modified.  Two  commenters  requested 
that  State  or  local  governments  also  be 
notified  by  the  tenants  of  the  existence 
of  any  tenant  representatives.  The 
Department  has  amended  this  paragraph 
of  the  proposed  regulation  to  request 
tenants  to  provide  the  State  or  local 
government  official  to  whom  the  owner 
sent  a  copy  of  the  notice  of  intent  with 
the  names  of  any  tenant  representatives. 

One  commenter  suggested  that  the 
Department  eliminate  the  requirement 
that  an  owner  must  state  its  intentions 
for  the  project  under  the  preservation 
program.  While  the  notice  of  intent  is 
not  meant  to  bind  an  owner  to  a 
particular  course  of  action,  the 
Department  believes  that  a  statement  of 
an  owner's  intentions  with  regard  to  the 
preservation  of  the  project  is  relevant  to 
the  prepayment  process.  It  will  provide 
HUD  with  some  indication  of  the  time 
and  financial  resources  which  will  be 
required  to  process  the  plan  of  action. 
Tenants,  State  and  local  agencies  and 
other  interested  parties  will  also  be  able 
to  become  aware  of  an  owner's 
preliminary  intentions  if  this  information 
is  included  in  the  notice  of  intent. 
Therefore,  the  Department  has  retained 
this  requirement. 

One  commenter  recommended  that  an 
occupancy  profile  be  included  in  the 
notice  of  intent.  The  proposed  rule 
requires  submission  of  the  profile  as 
part  of  the  plan  of  action  under  §  248.135 
and  the  Department  sees  no  reason  for 
requiring  the  submission  of  an 
occupancy  profile  at  the  time  a  notice  of 
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intent  ls  filed.  An  occupancy  profile  is 
required  only  if  the  owner  extends  the 
use  restrictions  on  the  project,  either  by 
retaining  the  project  or  transferring  it  to 
a  quahfied  purchaser.  At  the  time  a 
notice  of  intent  is  submitted  the  owner 
may  be  uncertain  as  to  whether  it  will 
extend  the  restrictions,  and  if  a  profile  is 
required  at  that  time,  it  may  be  prepared 
needlessly.  Additionally,  because  an 
occupancy  profile  must  reflect  the 
project  occupancy  as  of  the  date  a  plan 
of  action  is  approved,  the  profile  will 
tend  to  be  m.ore  accurate  if  it  is 
submitted  closer  to  that  date.  If  it  is 
submitted  with  the  notice  of  intent,  it  is 
more  likely  that  another  profile  will 
need  to  be  compiled  later  in  the  process. 
Other  commenters  suggested  that  the 
notice  of  intent  be  written 
compi-ehensibly,  in  plain  English,  so  it  is 
understandable  by  relatively 
uneducated  tenants  and  recommended 
that  the  Department  consult  with 
tenants  or  nonprofit  organizations  for 
assistance  in  preparing  the  notice.  The 
Department  acknowledges  the 
importance  of  submitting  notices  to  the 
tenants  which  are  understandable  and 
w  ill  not  cause  alarm-  The  Department 
has  drafted  the  language  for  the  notice, 
which  will  be  included  In  the 
Department's  administrative  guidelines, 
and  has  taken  this  concern  into  account 
by  listing  all  of  the  possible  outcomes 
for  the  project,  but  also  reassuring 
tenants  that  the  Department  wants  to 
work  with  the  owner  in  preserving  the 
project.  If  tenants  or  nonprofit 
organizations  are  still  concerned  about 
this  matter,  they  are  welcome  to  provide 
the  Department  with  their  specific 
comments  on  how  the  notice  can  be 
clarified  and  made  easier  to  understand. 

Paragraph  (c)  of  this  section  of  the 
proposed  rule  requires  that  the  notice  of 
intent  be  simultaneously  submitted  to 
the  Slate  or  local  government,  the 
mortgagee,  the  tenants,  and  any  tenant 
representatives  known  to  the  owner. 
Fifty-six  comments  were  received  by  the 
Department  concerning  this  provision. 
The  majority  of  these  comments 
addressed  the  issue  of  translating  the 
notice  of  intent  for  non-English-speaking 
tenants.  The  proposed  rule  states  that 
the  notice  of  intent  shall  be  translated  if 
a  substantial  number  of  the  tenants  in 
the  project  do  not  speak  English. 
Commenters  questioned  the  meaning  of 
a  substantial  number"  and  suggested 
amounts,  such  as  five  or  ten  percent  of 
the  total  number  of  tenants.  Others 
stated  that  translation  should  be 
requi-i-ed  upon  the  request  of  any  tenant 
or  group  of  tenants.  Also,  commenters 
suggested  that  translations  be  posted  in 
the  affectpd  buildinss  and  that  HUD 


should  do  the  translating  rather  than 
require  owners  to  take  on  this 
responsibility.  The  Department  has 
decided  to  resolve  this  issue  by  adopting 
the  suggestion  of  one  commenter.  The 
Department  will  provide  owTiers  with  a 
cover  sheet  to  be  attached  to  the  notices 
of  intent  delivered  to  the  tenants.  The 
cover  sheet  shall  instruct  tenants,  in  the 
necessary  languages,  that  if  they  require 
a  translated  copy  of  the  notice  of  intent, 
they  may  contact  the  owner  of  the 
project  who  will  request  an  appropriate 
translation  from  the  local  field  office. 
The  owner's  address  and  telephone 
number  will  be  indicated  on  this  sheet. 
The  owner  ivill  tabulate  the  number  of 
translated  copies  needed  and  request 
tliem  from  the  local  field  office,  which 
will  prepare  the  translations.  The  owner 
will  be  responsible  for  making  the 
translated  copies  provided  available  to 
the  tenants.  This  resolution  will  ensure 
that  ail  tenants  have  the  opportunity  to 
receive  an  accurately  translated  copy  of 
the  notice  of  intent  and  will  keep  the 
burden  of  preparing  the  translation  from 
falling  on  the  owners. 

A  large  number  of  the  com.menters  on 
this  section  were  concerned  with  the 
method  of  delivery  of  the  notice  of  intent 
to  the  tenants.  Three  commenters 
suggested  that  the  proposed  rule's 
requirement  that  notices  of  intent  be 
sent  to  each  tenant  and  any  tenant 
representative  imposes  an  additional 
burden  not  required  by  the  statute. 
Fourteen  other  commenters,  however, 
suggested  strengthening  the  proposed 
rule's  standard  by  requiring  that  the 
notices  of  intent  be  sent  by  certified 
mail  or  by  the  local  HUD  field  office  to 
ensure  their  receipt  by  each  tenant. 
Another  commenter  stated  that  sending 
the  notices  of  intent  to  tenants  will  only 
confuse  them,  and  they  should  not  be 
sent  at  all. 

Section  230  of  LIHPRHA  requires  that 
all  notices  to  the  tenants  be  posted  in 
the  affected  buildings  and  sent  to  any 
tenant  representatives.  As  noted  in  the 
preamble  to  the  proposed  rule,  the 
Department  interprets  this  as  a  minimal 
standard  of  notice.  For  purposes  of 
notifying  tenants  of  the  submission  of  a 
notice  of  intent,  an  additional 
requirement  was  adopted  in  the 
proposed  rule  requiring  submission  of 
the  notice  to  each  tenant  in  order  to 
identify  tenant  representatives  who  may 
not  be  known  to  the  owner.  The  purpose 
of  this  requirement  is  to  ensure  that  all 
tenants  are  made  aware  of  the  owner's 
submission  and  to  request  tenants  to 
provide  the  names  and  addresses  of  all 
tenant  representatives  to  HUD  and  the 
owner.  At  this  stage  in  the  preservation 
process,  it  is  very  likely  that  the 


Department  and  the  owner  are  unawnre 
of  the  existence  of  any  tenant 
representatives  and  without  requesting 
this  information  from  the  tenants,  HUD 
and  the  owner  m.ay  unintentionally  fail 
to  fulfill  the  statutory  requirement  by 
not  sending  notices  to  these 
representatives.  Requesting  this 
information  in  the  first  notice  will 
resolve  this  problem. 

In  response  to  the  comments,  the 
Department  has  decided  to  clarify  the 
language  in  the  proposed  rule  by 
requiring  that  the  notice  be  sent  to  each 
"occupied  unit,"  rather  than  each  tenant 
The  Department  does  not  wish  to  adopt 
a  specific  standard  for  delivery, 
however.  The  statute  puts  the 
responsibility  of  notifying  the  tenants  on 
the  owners,  and  the  owner  must  certify 
that  it  has  complied  with  the  notice 
requirements  when  submitting  the  notice 
of  intent.  The  manner  in  which  the 
requirements  are  fulfilled,  whether  by 
sending  the  notice  certified  mail,  regular 
mail,  or  hand  delivery  to  each  unit,  or 
unit's  mailbox,  is  left  to  the  owner's 
discretion.  The  owner  should  be  aware, 
however,  that  if  it  fails  to  comply  with 
the  notice  requirements,  the  notice  will 
be  deemed  invalid,  and  the  owner  will 
have  to  resubmit  a  new  notice  in  order 
to  proceed  under  this  subpart.  The 
Department  believes  that  this  is  a 
sufficient  enforcement  mechanism, 
making  it  urmecessary  for  HUD  to 
im.pose  a  stricter  delivery  standard. 

Four  commenters  were  concerned 
about  delivery  of  the  notice  of  intent  to 
State  and  local  governments.  Section 
212  of  LIHPRHA  requires  the  owner  to 
simultaneously  submit  the  notice  of 
intent  to  "the  appropriate  State  or  local 
government  for  the  jurisdiction  in  which 
the  housing  is  located  *  *  *."  Three 
comments  were  received  suggesting  that 
in  the  proposed  rule,  the  tenn  "State  or 
local"  should  be  replaced  with  "State 
and  local."  The  statute  provides  the 
owner  with  the  option  of  sending  the 
notice  to  either  the  State  or  the  local 
government.  It  does  not  require 
notification  of  both,  and  the  Department 
has  decided  not  to  restrict  this  option. 
Another  commenter  suggested  that  the 
language  of  the  proposed  rule  be 
amended  to  state  that  not  only  the  chief 
executive  officer,  but  also  any  officer 
designated  by  executive  order  or  State 
or  local  law,  should  be  sent  a  copy  of 
the  notice.  This  would  ensure  that  the 
proper  individual  is  made  aware  of  the 
notice.  The  Department  has  added  this 
requirement  to  the  raie. 

Other  commenters  suggested  tbdt  the 
notice  should  also  be  sent  to  tenant 
advocacy  groups,  legal  services 
organizations,  holders  of  seller 
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financing,  and  limited  partners  of  the 
owner.  Tenant  advocacy  and  legal 
sf»rvices  groups  would  be  sent  copies  of 
the  notice  of  intent  only  if  they  are 
designated  tenant  representatives,  as 
that  term  is  defined  under  §  248.101. 
otherwise  an  owmer  is  not  required  to 
send  them  copies  of  the  notice  of  intent. 
Additionally,  with  regard  to  limited 
partners,  the  Department  presumes  that 
an  owner  is  acting  within  its  authority 
by  submitting  a  notice  of  intent  and  has 
notified  any  interested  parties  of  its 
submission.  The  Department  carmot 
enforce  a  requirement  that  partners  be 
notified  of  the  notice  of  intent  since 
HUD  may  not  have  knowledge  of  the 
existence  of  these  parties.  This  section 
of  the  proposed  rule  does  require 
notification  of  mortgagees.  Therefore, 
the  proposed  rule  has  not  been  amended 
in  response  to  these  comments. 

Notices  of  intent  will  not  be 
considered  properly  filed  for  purposes  of 
this  subpart  unless  the  notification 
requirements  specified  in  paragraph  (c) 
of  the  rule  are  fulfilled.  However,  the 
failure  of  En  owmer  to  comply  with  any 
non-federal  notification  requirements 
will  not  invalidate  a  notice  of  intent.  In 
the  case  of  owners  who  filed  notices  of 
intent  pursuant  to  section  604  of  the 
statute  and  §  248.5  of  subpart  A,  in  order 
to  preserve  the  option  of  proceeding 
under  either  this  subpart  or  subpart  C, 
the  notification  requirements  in  the 
transition  notice  issued  by  the 
Department  on  December  11, 1990,  as 
Notice  90-88.  "Transition  Rule  for  Filing 
Notices  of  Intent  Pursuant  to  Section 
604[a)  of  the  Cranston-Gonzalez  Nation 
Affordable  Housing  Act  of  1990,"  must 
have  been  comphed  with.  If  an  owner 
failed  to  comply  with  the  notice 
requirements  set  forth  in  the  transition 
notice,  the  owner  will  have  failed  to 
preserve  its  option  of  proceeding  under 
ELIHPA.  An  owner  who  properly  filed  a 
notice  of  intent  under  the  transition 
provisions  must  comply  with  the  notice 
requirements  cf  this  section  or  §  248.211 
upon  making  its  election  to  proceed 
under  this  subpart  or  subpart  C  in  order 
to  maintain  'he  validity  of  the  notice  of 
intent. 

If  an  owner  files  a  notice  of  intent 
under  this  section  and  the  Department 
determines  that  the  owner  is  not  eligible 
to  proceed  under  this  subpart,  then  HIID 
vm!!  notify  those  persons  and  entities 
iiSted  in  paragraph  (c]  of  this  section  of 
the  interim  ruie  that  the  notice  is  invalid. 
The  purpose  of  this  requirement  is  to 
ensure  that  tenants  and  State  or  local 
jjcvemments  do  no!  needlessly  expend 
time  and  resources  m  anticipation  of 
purchasing  the  project  or  providing 
financial  assistance  to  the  project. 


Section  248. Ill     (Appraisal and 
Presen-ation  Value  of  Eligible  Low 
Income  Housing) 

This  section  of  the  proposed  rule 
establishes  the  Bppraisai  process  for 
valuing  eligible  i   va  ; -.come  housing 
under  this  subf  .i.: :    :  vs  o  commenlers 
took  issue  with  the  need  for  the 
preservation  process  to  include 
appraisals  at  all.  However,  since  the 
performance  of  appraisals  is  mandated 
in  section  213  of  the  statute,  the 
Department  has  no  authority  to  omit  this 
requirement. 

One  commenter  stated  that  the 
appraisal  process  is  expensive  for  both 
the  owner  and  HUD  and  is  very  time- 
consuming  and  imprecise.  This 
commenter  requested  that  section  8  fair 
market  rents  (the  "FMRs")  should  be 
used  instead  of  appraisals.  The 
Department  sees  no  reason  to  supplant 
the  appraisal  with  FMRs.  While  FMRs 
are  a  good  measure  of  rents  in  a 
metropolitan  area,  they  are  not 
generally  an  acceptable  measure  of 
value.  The  most  accurate  manner  to 
determine  a  project's  value  is  through 
independent  and  professional 
appraisals. 

The  second  commenter  asked  that 
owners  be  permitted  to  sell  their 
projects  for  what  a  willing  buyer  will 
pay  a  willing  seller,  and  not  be  limited 
to  the  transfer  preservation  value.  By 
statute,  the  appraisal  process 
determines  fair  market  value  and 
appropriate  compensation  for  an  owner. 
Under  a  voluntary  sale  an  owner  may 
sell  its  project  for  no  more  than  the 
transfer  preservation  value.  The 
appraisal  is  central  to  the  LIHPRHA 
preser\'ation  strategy  because  it  fairly 
establishes  the  preservation  value  upon 
which  the  Department  will  base 
incentives  and  compensation. 

Two  ccmmenters  said  that  tenants 
should  be  allowed  to  perform  their  own 
appraisal.  The  Department  will  not 
consider  such  tenant  appraisals  in 
determining  preservation  value  since  it 
does  not  have  the  authority  to  do  so 
under  LIHPRHA.  HUD  is  confident  that 
the  process  of  reconciling  HUD's  and  the 
owner's  appraisals,  possibly  with  a  third 
appraisal  will  objectively  establish 
preservation  value.  As  is  discussed  in 
response  to  related  comments,  the 
separately  published  Appraisal 
Guidelines  do  provide  tenants  with 
opportunities  for  appropriate  input  into 
the  appraisal  process. 

One  commenter  recommended  that 
HVU  permit  qualified  appraisers  to 
determine  the  fair  market  value  of  the 
property  without  further  guidance  from 
the  Department  The  Department  notes 
that  the  statute  requires  it  to  publish 


appraisal  guidelines  to  implement 
assumptions  and  procedures  mandated 
by  statute  and  the  preser\'ation  program 
process. 

The  Department  received  19 
comments  asking  that  these  Appraisal 
Guidelines  be  published  for  notice  and 
comment.  These  guidelines  were 
published  for  notice  and  comiment  on 
December  12. 1991  at  56  FR  64931  One 
commenter  said  that  the  lack  of  defined 
appraisal  standards  made  it  appear  less 
likely  that  owners  will  realize  their 
equity.  Appraisal  standards  have  been 
defined  in  the  pubUshed  Appraisal 
Guidelines. 

We  received  approximately  two 
dozen  additional  comments  that  dealt 
with  issues  specific  to  the  Appraisal 
Guidelines.  These  comments  were 
forwarded  to  HUD  staff  preparing  the 
Appraisal  Guidelines.  They  have  been 
taken  into  consideration  and  are  not 
discussed  here.  Comments  that  apply 
both  to  this  regulation  and  the  Appraisal 
Guidelines  are  considered  here. 

One  commenter  suggested  that  among 
the  quahfications  for  an  appraiser 
should  be  that  it  not  be  affiliated  with 
the  original  mortgage  lender  or  the 
lender  that  will  be  used  for  the  section 
241(f)  loan.  The  Department  agrees  that 
the  appraiser  should  not  be  involved  in 
a  situation  that  may  constitute  a  conflict 
of  interest  At  the  time  of  the  appraisals, 
however,  no  mortgagee  for  the 
rehabilitation,  equity  take-out.  or 
acquisition  loans  will  have  been 
identified.  Thus,  the  Department  hat 
amended  {  24a.lll(c)(l)  of  the 
regulations  to  require  that  appraisers 
not  be  affiliated  with  the  current 
mortgage  holder. 

A  commenter  said  that  it  may  be  an 
undue  burden  to  have  the  requirement 
that  the  appraiser  be  certified  or 
licensed  in  states  where  certification  is 
not  required.  The  Department  declines 
to  change  this  requirement  since  under 
title  11  of  the  Federal  Financial 
Institutions  Reform.  Recovery  and 
Enforcement  Act  of  1989,  Pubhc  Law 
101-73. 12  U.S.C.  3310  etseq..  appraisals 
performed  in  connection  with  federally- 
related  transactions  must  be  conducted 
by  individuals  certified  or  licensed  by 
the  State  in  accordance  with  the  Act's 
requirements.  States  are  required  to 
have  licensing  procedures  and 
standards  in  place  by  December  31, 
1992. 

Two  commenters  said  that  the 
assessment  of  rehabiUtation  costs,  or 
capital  needs  assessment,  should  be 
dooe  by  a  competent  estimator  with 
experience  in  multi-unit  construction. 
Similarly,  five  cnmrnentp-s  nH  that 
HUD  shoulc  re.^  u  i re  a  r;  ,  r. ,  1 1 ■  ,.>••:■  lient 
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er.^'r.e  :  ^v  s'jrvey  and  a  capital  needs 
ar.sesi.i.c.-.t.  .Another  suggested  that  the 
analysis  of  replacement  reserves  be 
done  by  professional  architects  cr 
engineers.  These  arguments,  among 
others,  persuaded  the  Department  to 
have  its  own  Architectural  and 
Engineering  staff  or  contractor 
undertake  the  capital  needs  assessment 
and  reserves  analysis  instead  of  leaving 
these  to  each  appraiser.  The  joint 
inspection  format,  discussed  in  the 
separately  published  Appraisal 
Guidelines,  ensures  that  all  concerned 
and  knowledgeable  parties  have  input  to 
the  capit.cl  needs  assessment.  At  the 
same  tine,  having  a  single,  experienced 
estimator  ensures  that  appraisers  have 
in  common  a  realistic,  professional 
rehabilitation  cost  estimate  and  that 
eventual  rehabilitation  costs  do  not 
differ  radically  from  those  used  at  this 
stage  to  determine  pr-^servation  value.  It 
should  be  noted  that,  after  initial  resen-e 
funding  requirements  are  set  by  a 
formula  described  in  the  Appraisal 
Guidelines,  future  aimual  contributions 
will  be  determined  periodically  by  HUD 
upon  request  of  the  owner. 

Three  commenters  said  that  the 
Department  should  consider  in  its 
g-Jdelines  those  applicable  regulations 
and  covenants  that  affect  value,  and    - 
that  these  should  be  furnished  by 
owners'  lawyers  and  appraisers.  One 
commenter  asked  that  the  analysis  of 
laws  and  contracts  that  affect  value  be 
done  by  lawyers.  The  Department 
agrees  that  such  analyses  should  be 
done  by  competent  professionals,  but 
believes  that  it  is  the  appraisers" 
responsibility  as  part  of  the  appraisal 
assignment  to  collect  such  input  from 
the  appropriate  sources  and,  using  the 
Appraisal  Guidelines  provided  by  the 
Department,  determine  the  effect  of  any 
covenants  or  use  restrictions  on  value. 

Two  comments  suggested  that  the 
appraisal  guidelines  contain  specific 
instructions  for  estimating  "conversion 
costs"  and  conducting  capital  needs 
assessments.  The  Department  has 
published  specific  instructions  regarding 
conversion  costs  and  capital  needs  in 
tlie  Apprslsal  Guidelines.  The 
Department  will  conduct  a  capital  needs 
as.sessment  as  part  of  the  appraisal  that 
will  determine  the  costs  of  bringing  the 
property  back  to  original  physical 
standards.  This  assessment  will  be 
provided  to  the  appraisers. 

A  commenter  recommended  that  the 
determination  of  operating  expenses, 
reserve  requirements,  and  rehabilitation 
needs  in  conjunction  with  HUD's  review 
and  approval  of  a  plan  of  action  be 
separate  from  the  determinations  made 
a',  'he  appraisal  stage.  Operating 


expense  estimates  and  rehabilitation 
needs  identified  in  the  plan  of  action 
will  receive  a  separate  review  and  are 
expected  to  be  more  detailed  than  those 
conducted  as  part  of  the  appraisal. 

Three  commenters  suggested  that 
HUD  needs  to  distinguish  between 
rehabilitation  costs  that  an  owner  would 
incur  to  convert  the  project  to  a  higher 
and  better  use  for  purposes  of 
preservation  value  as  opposed  to 
rehabilitation  costs  necessary  to 
preserve  the  project  as  low  income 
housing  for  its  remaining  useful  life. 
Another  commenter  questioned  why. 
since  the  appraised  value  can  be  used  to 
determine  the  amoimt  of  market  rents, 
section  241  loans,  etc.,  the  proposed 
regulations  say  that  the  amenities  and 
upgrades  necessary  to  bring  the  project 
to  its  highest  and  best  use  will  not  be 
financed  as  part  of  the  plan  of  action. 
Although  fair  market  value  is  estimated 
as  if  the  amenities  and  upgrades 
required  to  attract  a  market  rate  tenancy 
are  added,  they  are  not  actually  added 
since  the  project  is  not  converted  to 
market  rate  rental.  These  upgrades 
influence  actual  rents  and  equity  or 
acquisition  loan  amounts  only  because 
the  owner  must  be  fairly  compensated 
for  preserving  the  housing  for  a  low 
income  tenancy.  The  rehabilitation 
necessary  for  the  preservation  of  the 
affordable  housing  as  decent,  safe,  and 
sanitary  housing  is  independent  of  the 
upgrades  necessary  to  attract  a  market- 
rate  tenancy,  and  will  be  determined  by 
the  Department  after  a  joint  inspection 
conducted  by  HUD  and  the  purchaser  or 
owner  during  the  preparation  and 
review  of  the  plan  of  action. 

Two  commenters  recommended  that 
the  appraisal  process  include  input  from 
or  participation  of  resident  councils. 
Another  commenter  asksd  that  tenants 
be  permitted  to  submit  information  to 
HLT3  on  the  physical  condition  of  the 
project.  In  response,  the  Department  has 
provided  in  the  Appraisal  Guidelines 
opportunities  for  appropriate  input 
before  and  during  the  project's 
inspection  for  capital  needs.  Two 
additional  commenters  suggested  that 
HUD  add  a  provision  to  the  regulations 
to  require  that  HUD  coiisider  any 
information  submitted  by  a  resident 
council.  The  Department  will  consider 
comments  from  resident  councils  prior 
to  the  inspection,  but  due  to  the 
statutory  time  frames  established  in 
section  213.  it  cannot  lengthen  the 
appraisal  process  in  order  to  provide  a 
formal  comment  period. 

A  similar  comment  asked  that  the 
appraisal  process  include  input  from  the 
State  housing  finance  agency.  The 
Appraisal  Guidelines  provide  that 


appraisers  may  place  reliance  upon  the 
assessment  of  conversion  costs  (over 
and  above  the  capital  needs 
assessment)  determined  by  an 
appropriate  State  agency,  if  such  an 
agency  has  been  approved  by  the 
Secretary. 

Three  commenters  suggested  that  the 
Appraisal  Guidelines  should  require  the 
consideration  of  local  ordinances  or 
restrictions.  Reflecting  the  statute,  the 
Appraisal  Guidelines  will  require  the 
consideration  of  local  ordinances  and 
use  restrictions.  The  same  three 
commenters  said  that  the  guidelines 
should  allow  some  opportunity  for  local 
government  or  tenant  input  into  the 
appraisal  instructions.  Since  the 
Appraisal  Guidelines  are  being 
published  for  comment,  local  and  tenant 
groups  have  an  opportunity  to  comment 
on  them.  If  the  commenters  intended 
that  these  groups  have  the  opportunity 
to  comment  on  the  appraisal 
instructions  sent  out  to  the  appraisers  of 
each  project,  the  Department  feels  that 
this  would  be  unnecessary  and  would 
lengthen  the  process  without 
justification.  As  discussed  earlier,  the 
Department  has  provided  for 
appropriate  participation  of  State  and 
local  government  entities  and  tenant 
groups  prior  to  and  during  the  inspection 
of  the  property. 

A  commenter  stated  that  the  estimator 
who  will  calculate  the  rehabilitation 
costs  should  obtain  and  consider  any 
inspection  reports  issued  by  the  State  cr 
local  government  or  by  HUD.  The 
Appraisal  Guidelines  clarify  that  HUD 
Architectiiral  and  Engineering  staff  or 
contractors  will  determine  rehabilitation 
costs.  The  Department  would  expect 
State  and  local  government  to  provide 
any  such  input  at  or  prior  to  the  time  of 
the  joint  inspection.  , 

The  Department  received  three 
conrunents  recommending  that  the 
appraisal  take  into  account  as 
conversion  costs  restrictions  imposed  by 
LIHPRHA  itself  on  projects  that  prepay 
their  mortgage  or  voluntarily  terminate 
their  mortgage  insurance.  Examples 
would  include  relocation  costs  for 
tenants,  continued  occupancy,  etc.  The 
Department  has  not  accepted  the 
recommendation,  since  the  essential 
purpose  of  the  LIHPRHA  appraisal 
process  is  to  determine  the  value  of  the 
project  in  the  absence  of  the  constraints 
imposed  by  LIIiPRHA  itself.  However, 
State  or  local  restrictions  on  conversion 
will  be  taken  into  account  in  the 
appraisal. 

A  commenter  stated  that  the 
regulations  do  not  take  into  account  the 
fact  that  historical  operating  expenses 
may  include  extraordinary  noru-ecurring 
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expenses  and  that  an  owner  s 
accountants  may  characterize  some 
capital  expenditures  as  operating 
expenses  in  order  to  avoid  phantom 
income.  The  Apprdi.sal  Guidelines  will 
instruct  appraisers  to  ehminato 
extraordinary  or  nonrecurring  expenses 
from  the  operating  expense  analysis.  In 
cases  where  capital  expenditures  have 
been  allowed  by  auditors  as  operating 
expenses,  the  Department  will  assume 
the  allowance  is  valid. 

The  Departrrient  received  two 
comments  stating  that  the  three  year 
rule  on  operating  expenses  sh<iuid  be  ri 
guide  only  and  that  HUD  shoxild  instruct 
appraisers  to  look  at  the  real  operating 
expenses  expected  after  conversion. 
Since  the  three  year  rule  on  operating 
expenses  is  a  statutory  provision,  the 
Department  lacks  the  authority  under 
LIHPRHA  to  change  this  rule.  Again,  in 
the  interests  of  determining  "real 
operating  expenses,"  the  Department 
instructs  appraisers  in  the  Appraisal 
Guidelines  to  identify  extraordinary  or 
nonrecurring  expenses.  Section 
248.111(e]  has  also  been  revised  to 
clarify  when  and  for  what  purposes 
appraisers  may  use  the  most  recent 
year's  operating  expenses  instead  of  the 
three  year  historical  average. 

A  commenter  also  pointed  out  that  in 
cases  where  the  project's  highest  and 
best  use  is  something  other  than 
residential  rental  use  or  cooperative 
ownership,  it  makes  little  sense  to 
require  a  comparison  to  the  three  year 
average  operating  expenses  of  the 
property  as  a  rental.  The  Department 
has  accordingly  revised  the  regulation  to 
allow  for  the  use  of  projected  operating 
expenses  alone  in  such  cases. 

The  Department  received  three 
comments  stating  L'lat  if  the  cost  of 
rehabilitation  is  to  be  deducted  from 
value,  then  the  replacement  reserve 
funds  available  to  be  applied  towards 
that  cost  must  be  offset  against  the 
deduction.  The  commenters  suggest  that 
the  amount  of  the  replacement  reserves 
be  included  in  the  calculation  of 
preservation  value.  The  Department  has 
decided  not  to  include  replacement 
reserves  in  the  calculation  of 
preservation  value.  As  in  other  sales, 
upon  the  transfer  of  a  property  under 
LIHPRHA.  reserve  for  replacement  and 
other  escrows  are  either  purchased  or 
retained  by  the  owner  and  thi.'S  not 
included  as  part  of  the  value  of  the 
property, 

One  commenter  suggested  that  special 
rehabilitation  needs  be  considered  when 
computing  the  prese.-'vation  value.  The 
need  to  pay  for  seismic  reinforcement  or 
removal  of  toxic  matenais,  such  as 
asbestos,  are  among  the  most  critical 
examples.  Lead-based  paint  and 


asbestos  abatement  are  inciuded  m  »hp 
capital  needs  as9e.<sment  performed  bj 
the  Department,  Other  toxic  material 
removal  and  seismic  reinforcements  will 
be  included  m  the  cfipita!  needs 
assessment  if  specified  by  State  or  local 
laws  or  codes. 

One  commenter  stated  that  if  the 
aj  praisal  denionstiates  that  there  is  no 
preservation  equity  in  the  project 
HUD's  regulabons  do  not  specify  the 
result.  The  Department  has  determined 
that  if  a  project  has  no  preservation 
equity,  it  cannot  prepay,  except 
p.irsuant  to  approval  of  a  plan  of  action 
filed  under  §  248.141,  nor  is  it  eligible  for 
any  incentives  under  LIHPRHA. 
LIHPRHA  is  designed  to  provide  owners 
with  a  fair  market  return  on  their 
investment  through  the  receipt  of 
incentives  provided  by  HUD  in 
exchange  for  maintaining  low  income 
affordability  restrictions  for  the  project's 
remaining  useful  life.  If  a  project  has  no 
preservation  equity,  there  is  no  basis  on 
which  to  increase  an  owner's  return.  In 
these  cases,  if  calculated,  the  new 
annual  authorized  return  would  be  leas 
than  the  current  allowable  distributions. 
Since  owners  have  no  preservation 
equity,  permissible  incentives  under 
section  220[b)  are,  therefore,  not 
necessary  to  provide  owners  with  a  fair 
market  return  on  their  investment. 
Owners,  of  course,  could  apply  for  such 
"incentives"  as  additional  section  8 
assistance  or  capital  improvement  loans 
under  other  program  authorities 
designed  to  maintain  the  stock  of  HUD- 
assisted  or  insured  loans. 

Two  commenters  were  concerned  that 
priority  purchasers  were  precluded  from 
any  involvement  in  setting  the 
preservation  value  of  a  project.  There  is 
no  provision  in  the  statute  for  priority 
purchasers  to  be  involved  in  setting  the 
preservation  value.  The  preservation 
value  is  established  objectively  m  the 
appraisal  process.  Any  purchaser  in  a 
voluntary  or  mandatory  sale  may  submit 
an  offer  at  less  than  the  preservation 
value.  Further,  since  HIID,  with  the 
possible  exception  of  the  five  percent 
equity  requirement,  will  provide  insured 
financing  and  support  the  debt  service 
on  acquisitions,  purchasers  have  less 
interest  in  the  purchase  price  than  they 
would  in  an  ordinary  transaction.  Thus, 
the  Department  has  decided  not  to 
accept  the  commenters' 
recommendation. 

One  commenter  said  that  using  the 
highest  and  best  use  appraisal  for 
transfer  preservation  value,  but  the 
highest  and  best  use  as  market  rate 
rental  for  extension  preserv  ation  value, 
will  make  selling  the  property  more 
attractive  to  owners  Fair  market  values 
for  transfer  and  extension  are  pxphcitly 


defined  by  LIHPRHA.  and  the 
Department  has  no  authority  to  change 
them.  In  most  situations,  the  highest  and 
best  use  of  a  property  will  be  market 
rate  rental  housing,  so  that  the  extension 
and  transfer  value  v«ll  in  fact  be 
identical.  It  should  be  noted  that  other 
differences  between  the  transfer  and 
extension  options  will  also  Influence 
owner  decisions,  e.g.,  tax  consequences, 
processing  times,  and  section  241(f)  loan 
amounts. 

Two  commenters  suggested  that  the 
owner  should  receive  a  copy  of  IfLTD's 
appraisal.  The  Department  agrees,  and 
has  amended  the  regulation  accordingly. 

Fifteen  comments  requested  that 
tenants  should  have  the  right  to 
comment  on  the  appraisals  before  thejr 
become  final.  The  Department  disagrees 
since  this  would  make  the  appraisal 
process  too  burdensome  and  time- 
consuming.  Furthermore,  the 
determination  of  appraised  value  is  best 
handled  neither  by  HUD,  nor  the  owner, 
nor  the  tenants,  but  by  independent 
professional  appraisers.  Tenants  will  be 
invited  to  HLTD  s  inspection  of  the 
property  for  the  capital  needs 
assessment  and  may  provide  useful 
information  about  the  physical  conditicsi 
and  rehabilitation  needs  of  the  property, 
which  will  help  the  appraisers  make 
accurate  value  determinations. 

Section  213(a)(3)  of  the  stahite 
provides  that  the  Secretary  may  approve 
an  "extension"  or  "transfer"  plan  of 
action  to  receive  incentives  only  based 
upon  an  appraisal  that  is  not  more  than 
30  months  old.  Five  commenters  were 
concerned  that  the  appraisals  could  not 
be  updated  or  adjusted  during  their 
thirty-month  lifespan.  Property  values 
may  change  in  this  time  period  and 
owners  could  receive  incentives  based 
on  an  outdated  property  value.  The 
Department  recognizes  the  commenters' 
concerns  but  has  been  unable  to 
formulate  a  workable  and  statutorily 
permissible  mechanism  to  alleviate 
them.  Preservation  values  drive  the 
preservation  process  from  the  start.  The 
resulting  aggregate  preservation  rents 
are  compared  to  the  Federal  cost  limit  to 
provide  project-specific  information  to 
owners  on  their  options.  The  property 
may  be  offered  for  sale  for  up  to  15 
months,  and  potential  purchasers  are 
informed  of  available  assistance  based 
on  the  preservation  value  and  Federal 
cost  limit.  Reestimating  value  late  in  the 
process  would  change  the  groimd  rules 
for  all  parties  concerned  and 
unnecessarily  lengthen  the  process. 
Adjusting  preservation  value  would 
mean  adjusting  aggregate  preservation 
rents  and  recomparing  them  to  the 
Federal  cost  limit,  which  would  also 
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have  changed  since  tr.e  cngmal 
analvGi3.  Moreover,  property  values  are 
net  subject  to  simple  inflation  factors 
that  could  be  applied  to  all  properties. 
An  attempt  to  reach  agreement  on 
reevaluation  might  require  multiple 
appraisals.  Finally,  the  Department 
believes  that  the  language  of  section 
213(a)(3)  implies  an  assumption  on  the 
part  of  Congress  that  no  readjustment  of 
preservation  values  is  warranted  as  long 
as  the  plan  of  action  is  approved  within 
30  months  from  the  date  of  the 
appraisal. 

Section  248.121    (Annual  Authorized 
Return  and  Aggregate  Preservation 
Rents) 

Fifteen  commenters,  composed  of  six 
national  and  regional  nonprofit 
organizations,  two  State  agencies,  three 
Idw  firms  representing  owners,  two 
owners,  one  consultant,  and  members  of 
Congress  contested  the  Department's 
position  concerning  the  aimual 
authorized  return  which  an  owner  may 
receive  on  its  equity  in  the  project. 
Paragraph  (a)  of  this  section  of  the 
proposed  rule  sets  an  annual  authorized 
return  of  8%  for  ovsmers  who  retain  the 
project  and  receive  incentives  in 
exchange  for  extending  the  project's 
affordabihty  restrictions.  This  provision 
repeats,  almost  verbatim,  the  language 
of  section  214  of  the  statute.  In  addition, 
§  248.153(a)(1).  which  is  based  on 
section  219  of  the  statute,  provides  that 
the  Commissioner  shall  "enter  into  such 
agreements  as  are  necessary  to  enable 
the  owner  to  receive  the  aruiual 
authorized  return."  The  commenters 
have  taken  issue  with  the  Department's 
interpretation  of  these  provisions. 

As  noted  in  the  preamble  to  the 
proposed  rule,  the  Department's 
interpretation  of  the  statute  is  that  an 
owner  is  authorized  to  receive  an  8% 
return,  but  is  not  guaranteed  that  return 
on  an  annual  basis.  The  Department 
intends  to  set  an  annual  authorized 
return  of  8^,  as  mandated  in  section  214 
of  the  statute,  but  cannot  ensure  that  an 
owner  will  receive  that  level  of  return 
annually.  The  Department  has  not 
changed  its  position  in  the  interim  rule. 
The  language  of  the  statute,  and  the 
Conference  Report  at  page  464.  support 
the  Department's  interpretation  by 
stating  in  section  219  that  after  HUD 
approves  a  plan  of  action,  it  should 
enter  into  such  agreements  so  as  to 
"enable"  an  owner  to  receive  the  armual 
authorized  return.  The  common  meaning 
of  the  term  "enable  "  is  to  provide  with  a 
means,  give  an  opportunity,  make 
possible,  or  provide  the  capacity;  it  does 
not  mean  g-aarantee. 

The  Department,  as  set  forth  in 
paragraph  (a)  of  th.s  section,  will  set  the 


annual  authorized  return  equal  to  8% 
and  will  provide  incentives  sufficient  to 
enable  an  owner  to  receive  that  return. 
Because  the  statute  requires,  in  section 
222.  that  rent  increases  be  phased-in 
when  the  increase  is  substantial,  over  a 
minimum  three-year  period,  it  is 
expected  that  some  owners,  especially 
those  with  a  large  proportion  of  non- 
section  8  units  or  vacant  units,  or  those 
which  own  projects  requiring 
substantial  rehabilitation,  will  not 
receive  the  full  8%  return  in  the  first 
three  years  after  approval  of  the  plan  of 
action.  The  Department  intends  to 
mitigate  this  effect  as  much  as  possible 
by  permitting  owners  who  fall  short  of 
the  8%  to  withdraw  fiands  from  the 
project's  residual  receipts  account  and. 
for  those  projects  with  a  mortgage 
insured  or  assisted  under  section  236  of 
the  National  Housing  Act.  by  permitting 
a  temporary  deferral  in  remitting  excess 
income  until  such  time  as  the  phased-in 
rents  allow  the  owner  to  receive  an  8% 
return. 

Another  conunenter  questioned 
whether  an  owner  who  has  deferred  its 
distributions  prior  to  approval  of  the 
plan  of  action  may  realize  those 
distributions  under  this  subpart.  The 
commenter  proposed  a  system  for 
permitting  an  owner  to  receive  accrued 
distributions  by  excluding  them  from  the 
rent  stream  established  under  the  plan 
of  action.  HUD's  response  is  that  an 
owner  may  receive  its  accrued,  unpaid 
distributions  by  withdrawing  funds  from 
the  residual  receipts  account  or  from 
surplus  cash  with  HUD  approval. 

One  commenter  expressed  concern 
that  the  preamble  to  the  proposed  rule 
indicated  that  the  annual  authorized 
return  would  be  funded  from  the 
residual  receipts  account.  The 
commenter  claimed  that  at  the 
conclusion  of  the  preservation  process, 
there  would  not  be  any  residual 
receipts.  The  Department  expects  that 
the  residual  receipts  account  will 
continue  to  be  funded  after  preservation. 
The  annual  authorized  return  will 
primarily  come  out  of  the  rent  stream  for 
the  project.  It  is  anticipated  that  residual 
receipts  funds  will  be  utilized  to  enable 
an  owner  to  receive  its  return  only  when 
the  rent  stream  is  insufficient  to  provide 
an  adequate  return,  such  as  during  the 
phase-in  period  required  for  rent 
increases  under  §  248.145. 

A  commenter  questioned  which  rent 
levels  would  be  used  in  the  underwriting 
of  section  241  acquisition  and  equity 
loans.  The  Department  would  like  to 
clarify  that  the  two  rent  levels 
established  under  this  section,  extension 
preservation  rents  and  transfer 
preservation  rents,  are  hypothetical 


estimates  created  by  siatute  for  the  sole 
purpose,  33  noted  in  section  214ib)  of 
LIHPRHA,  of  comparison  to  the  Federal 
cost  limit.  Extension  and  transfer 
preservation  lents  are  not  determinative 
of  the  actual  rents  establibhcd  under 
§  248.145.  Rents  wil!  include  debt 
service  on  the  section  241  acquisition  or 
equity  loan.  However,  the  to'al  gross 
rents  for  the  project  cannot  exceed  12075 
of  the  existing  FNfR.  Extension  and 
transfer  preservation  rents  bear  no 
relationship  to  the  underwriting  of  any 
loans.  Under.-.Titing  will  be  based  on  the 
actual  rents  for  the  project  which  will  be 
established  in  accordance  with 
§  248.145. 

With  regard  to  subparagraphs  (c)(2) 
and  (d)(2].  a  commenter  recuested  mor*? 
specificity  on  how  HUD  will  determine 
the  amount  of  the  rehabilitation  loan. 
The  amount  of  the  loans  wil!  depend  on 
the  rehabilitation  which  is  needed, 
based  on  a  physical  inspection  of  the 
project  at  the  time  the  plan  of  action  is 
aoproved.  If  a  project  proceeding  under 
this  subpart  requires  rehabilitation,  an 
ovraer  or  purchaser  may  receive 
financing  under  the  rehabilitation  loan 
program  in  part  241  of  this  title,  or 
through  the  capita!  improvements  loan 
progra.Ti  set  forth  in  part  219  of  this  title. 
Section  219.305  of  title  24  of  the  CFR 
lists  the  rehabilitation  expenses  and 
energy  improvements  which  may  be 
covered  by  the  capita!  improvements 
loan  program. 

The  sam.e  cuirimenter  also  suggested 
that  the  rehabilitation  loan  should 
include  a  one-time  deposit  to  the 
projeci's  replacement  reserve  fund  as  a 
sinking  fund  to  protect  against  future 
rehabilitation  costs.  The  Department 
expects  that  the  monthly  deposits  made 
to  the  reserve  for  replacements  fund  will 
be  sufficient  to  cover  future  project 
maintenance  and  the  rehabilitation 
item.s,  making  the  sinking  fund 
urmecessary. 

One  commenter  requested  that  the 
definition  of  adequate  reserves  in 
paragraph  (e)  be  clarified  in  order  to 
preven'  arbitrary  determinations. 
Adequate  reserves  will  be  determined  in 
the  same  manner  as  in  subpart  C.  The 
level  of  reserves  is  based  on  the  amount 
of  funds  needed  on  a  monthly  basis  to 
maintain  the  project  in  accordance  with 
the  housing  quality  standards  of 
§  248.147. 

Section  248. 123    (Determination  of 

Federal  Cost  Limit) 

Section  215(a)(1)  of  UHPRHA 
mandates  that  the  Department  separate 
high  cost  projects  from  the  remainder  of 
the  eligible  low  income  housing 
inventory  by  using  a  Federal  cost  limit. 
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Twenty  comments  were  received  by  the 
Department  concerning  the 
determination  of  relevant  local  markets, 
prevailing  rents,  and  the  Federal  cost 
limit. 

The  term  "relevant  local  market"  is 
defmed  in  both  §  248.101  of  this  subpar; 
and  in  the  Appraisal  Guidelines.  The 
determination  of  what  constitutes  the 
relevant  local  market  in  which  a  specific 
eligible  low  income  housing  project  is 
located  is  left  up  to  the  professional 
judgment  of  the  appraiser  retained  by 
the  Department  under  §  248.111.  Section 
248  101  of  the  proposed  regulation 
defines  a  relevant  local  market  as 
"identifiable  as  a  distinct  market  area  in 
which  similar  projects  and  units  would 
effectively  compete  with  the  subject 
project,  for  potential  tenants."  It  is 
expected  that  this  market  area  will  be 
smaller  than  that  established  by  the 
Department  to  determine  the  section  fi 
existing  fair  market  rents.  This 
definition  is  expanded  upon  in  the 
Appraisal  Guidelines,  which  state  that 
the  relevant  local  market  is  a  geographic 
area  in  which  similar  properties 
effectively  compete  with  the  subject 
project  in  the  minds  of  probable, 
potential  purchasers  and  users.  In 
nonmetropolitan  areas,  if  the  appraiser 
ascertains  that  there  is  a  lack  of 
comparable  rental  housing,  the 
appraiser  may  use  comparablcs  from 
noncontiguous  localities  as  long  as  they 
are  in  the  same  county  or  parish  and 
have  similar  demographics  and  market 
characteristics.  If  there  are  no 
comparables  in  the  local  market  or 
noncontiguous  areas,  the  appraiser  will 
document  that  fact  in  his/her  report. 

One  commenter  suggested  that 
paragraph  (b)  of  this  section  be 
amended  to  delete  the  sentence 
permitting  section  8  existing  fair  market 
rents  to  be  the  sole  measure  of  the 
Federal  cost  limit  if  the  appraiser 
determines  that  there  are  no 
comparables.  HUD  included  this 
statement  in  the  proposed  rule  in 
anticipation  of  situations  where  no 
comparables  exist  and  where  it  is 
impossible  to  define  a  relevant  local 
market  and  its  prevailing  rents.  The 
Department  sees  no  reason  for 
amending  this  provision. 

Two  commenters  questioned  whether 
rent-controlled  properties  would  be 
considered  comparables  for  purposes  of 
determining  the  prevailing  rents  for  a 
relevant  local  m.arket.  The  Department 
has  decided  that  rent-controlled 
properties  will  be  included  as 
comparables  to  determine  prevailing 
rents.  Rent-controlled  properties  and 
eligible  low  income  housing  located  in 
the  same  relevant  local  market  area  are 


very  likely  to  compete  with  each  other 
for  tenants,  supporting  the  position  that 
they  are  similar  properties,  and  hence, 
comparable.  Also,  it  is  expected  that  the 
inclusion  of  rent-controlled  properties 
will  not  have  a  substantial  impact  on 
prevailing  rents  in  most  metropolitan 
areas. 

However,  rent-controlled  properties 
wiil  only  be  included  as  comparables  in 
the  determination  of  a  project's  fair 
market  value  if  the  appraised  project 
would  be  subject  to  rent  control  in  the 
event  of  prepayment.  It  is  the 
responsibility  of  the  appraisers  retained 
by  Hl.'D  and  the  owner  to  determine 
whether  a  project  would  fall  within  the 
scope  of  a  locality's  rent  control  laws. 

To  assist  in  determining  prevailing 
rents  for  a  particular  relevant  local 
market,  the  Department  wiil  instruct 
appraisers  to  consult  with  the  State  and 
local  governments  in  order  to  take 
advantage  of  any  information  they  are 
able  to  provide.  However,  the 
Department  has  declined  to  make 
consultation  with  State  and  local 
governments  over  the  appraisals 
mandatory,  as  six  commenters 
suggested,  HUD  has  also  decided  not  to 
accept  the  suggestion  that  if  a  local 
government  ascertains  that  there  are  no 
comparables  for  calculating  prevailing 
rents,  then  only  the  section  8  existing 
fair  market  rents  would  be  used  to 
determine  the  Federal  cost  limit.  The 
statutor>-  language  of  section  215  leaves 
the  determination  of  relevant  local 
m.arkets  and  prevailing  rents  up  to 
HUD's  discretion  and,  as  the  language  of 
this  section  indicates,  the  Department 
will  use  information  acquired  by  its 
appraiser  and  any  other  appropriate 
info.'-mation  in  order  to  make  the 
necessary  calculations  HUD  recognizes 
that  State  and  local  governments,  as 
well  as  comments  from  community 
organizations  and  residents,  may  be  a 
valuable  source  of  information.  HUD 
will  take  into  consideration  any 
information  provided  by  the  State  and 
local  government  indicating  the  absence 
of  comparables  in  a  particular  relevant 
local  market;  however,  the  State  and 
local  governments'  determination  will 
not  be  binding  for  purposes  of 
determining  the  Federal  cost  limit. 

In  response  to  one  comment,  HUD 
believes  that  it  is  not  necessary  for  the 
owner's  appraiser  to  do  a  second 
relevant  local  market  study  to  assist 
HUD  in  Its  determination  of  prevailing 
rents,  A  second  study  would  be 
duplicative  and  would  cause  the  owner 
to  pay  for  additional  work  not  required 
for  determining  the  appraised  value  of 
the  project  However.  HUD  will  utilize, 
as  appropriate,  any  information  in  the 


owner's  appraisal  or  data  submitted  by 
interested  parties  in  addition  to  the 
relevant  local  market  study  done  by  the 
HUD-retained  appraiser. 

A  concern  was  raised  by  two 
commenters  that  the  section  8  existing 
fair  market  rents  which  are  used  to 
determine  the  Federal  cost  limit  would 
erroneously  be  adjusted  for  utilities. 
Utilities  will  not  be  deducted  from  the 
published  fair  market  rents  which  are 
used  for  purposes  of  calculating  the 
Federal  cost  limit.  It  should  be  noted, 
however,  that  for  other  purposes  in  this 
subpart,  including  the  calculation  of  the 
actual  rents  to  be  paid  by  the  tenants, 
the  fair  market  rents  will  be  adjusted  by 
a  utility  allowance.  To  avoid  confusion, 
the  definition  of  fair  market  rent  in 
§  248.101  has  been  amended  to  clarify 
that  for  Federal  cost  limit  purposes 
utilities  will  not  be  deducted.  For 
consistency,  the  Appraisal  Guidelines 
wrill  also  instruct  the  HUD  appraiser  to 
use  gross  rents,  i.e.,  contract  rent  plus  all 
tenant-paid  utilities,  in  determining  the 
relevant  local  market  rents.  Section 
248.121(e)(2}  has  also  been  modified  to 
clarify  that,  for  purposes  of  comparison 
to  the  gross  rents  used  in  determining 
the  Federal  cost  limit,  project  operating 
expenses  in  aggregate  preservation  rents 
must  include  the  cost  of  utilities  paid  by 
the  residents. 

The  Department  acknowledges  one 
commenter's  concern  that 
underestimated  rehabilitation  costs  may 
artificially  inflate  a  project's 
preservation  value,  but  disagrees  with 
the  conclusion  that  this  will  cause  the 
Federal  cost  limit  to  be  exceeded  and 
lead  to  conversion  to  market  rate 
housing  and  displacement  of  low  income 
tenants.  In  determining  whether  or  not 
the  Federal  cost  limit  is  exceeded.  HUD 
will  compare  a  project's  preservation 
rents  to  120%  of  the  section  8  existing 
fair  market  rents  and  120%  of  the 
prevailing  rents.  One  component  of 
preservation  rents  is  debt  service  on  a 
rehabilitation  loan.  If  rehabilitation  is 
underestimated,  the  loan  amount  will  be 
lower,  leading  to  a  corresponding 
decrease  in  the  preservation  rents.  This 
decrease  should  offset  any  increase  in 
the  preservation  rent  resulting  from  a 
potentially  overestimated  preservation 
value.  Moreover,  regardless  of  how 
preservation  rents  are  calculated, 
conversion  to  market  rate  housing 
would  result  only  pursuant  to  {  248.169. 
either  because  of  a  lack  of  appropriated 
funds  or  because  a  bona  fide  offer  is  not 
made,  or  under  S  248.141. 
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Section  248. 127    (Limitations  on  Action 
Pursuant  to  Federal  Cost  Limit) 

The  discussion  in  the  preamble  of  the 
proposed  rule,  regarding  limitations  on 
d:t:or.  pursuant  to  the  Federal  cost  limit, 
states  that  where  an  owner  intends  to 
regain  a  project  whose  extension 
preservation  rent  exceeds  the  Federal 
cost  limit  that  owner  may  receive 
incentives  only  up  to  an  amount  that  can 
be  supported  by  a  projected  income 
stream  equal  to  the  Federal  cost  limit. 
Three  commenters  disagree  with  this 
position,  asserting  that  the  Conference 
Report,  at  page  464.  states  that  section  8 
assistance  could  be  set  at  more  than 
120%,  The  Department's  position  is  that 
section  8  rents  can  exceed  120%  of  the 
fair  market  rent:  however,  the  income 
stream  under  the  plan  of  action  may  not 
exceed  the  Federal  cost  limit. 

Section  248.131    (In formation  From  the 
Commissioner) 

■  The  Department  received  sixteen 
comments  concerning  this  provision  of 
the  proposed  rule  which  sets  forth  the 
information  the  Department  is  required 
to  send  to  an  owner  and  the  tenants  of  a 
project  for  which  a  notice  of  intent  has 
been  submitted  under  this  subpart. 
Section  213  of  UHPRHA  requires  that 
the  Department  supply  the  owner  with 
any  information  necessary  for 
preparation  of  a  plan  of  action,  including 
preservation  values,  preservation  rents 
and  a  statement  as  to  whether  the 
aggregate  preservation  rents  exceed  the 
Federal  cost  limit.  Two  commenters 
noted  that  this  information  should  be 
more  extensive  and  should  include 
audited  financial  statements,  a  current 
approved  rent  schedule  and  operating 
budget,  a  statement  as  to  mortgage 
status,  rent  roll,  physical  inspection 
reports,  and  management  reviews.  The 
additional  data  mentioned  by  the 
commenters  is  already  in  the  possession 
of  the  owner  and  will  be  made  available 
to  potential  purchasers  at  the  time  they 
submit  an  expression  of  interest.  The 
Department  feels  that  it  is  not  necessary 
to  make  this  information  available  at  an 
earlier  stage  in  the  process.  For  this 
reason,  the  Department  declines  to 
supply  information  which  is  not 
statutorily  required. 

Four  commenters  criticized  the 
proposed  rule's  ambiguity  in  stating  that 
this  information  shall  be  made 
"available  to  the  tenants."  In  response 
tc  these  comments,  the  Department  has 
amended  the  proposed  rule  to  state  that 
information  to  be  provided  under  this 
section  will  be  sent  to  any  tenant 
representatives  who  are  known  to  the 
Department  and  it  none  exist,  the 
information  will  be  available  from  the 


local  HUD  field  office.  Notices  will  also 
be  posted  in  each  affected  building 
apprising  tenants  of  the  information  and 
explaining  from  whom,  and  where,  that 
information  can  be  obtained.  The 
Department  has  also  decided,  in 
response  to  four  additional  comments, 
to  provide  this  information  to  that 
officer  in  the  State  or  local  government 
to  whom  the  owner  sent  a  notice  of 
intent,  in  order  to  fulfill  the  requirement 
of  9  248.179  that  HUD  consult  with  other 
interested  parties  prior  to  approving  a 
plan  of  action  under  this  subpart. 

Section  248. 133    (Second  Notice  of 
Intent) 

The  Department  received  twenty-four 
conunents  regarding  the  submission  by 
owners  of  a  second  notice  of  intent  to 
the  Secretary.  Four  of  these  comments 
concerned  notification  of  the  tenants, 
with  three  of  the  four  commenters 
suggesting  that  the  Department  adopt 
the  stricter  notice  requirements  set  forth 
in  S  248.105,  governing  the  original 
notice  of  intent,  and  requiring  that  all 
tenants  and  each  tenant  representative 
receive  a  copy  of  the  second  notice  of 
intent.  The  fourth  coramenter  suggested 
that  the  second  notice  of  intent  be 
posted  in  the  affected  buildings  and  be 
delivered  to  any  tenant  representatives. 
The  Department  has  determined  that  it 
would  be  appropriate  to  require  that  the 
second  notice  of  intent  be  dehvered  to 
each  tenant  representative,  and  if  no 
tenant  representative  is  known  to  the 
owner,  then  to  each  occupied  unit.  HUD 
has  determined  that  it  is  unnecessary  to 
send  the  second  notice  of  intent  to  each 
of  the  tenants  if  a  tenant  representative 
exists  since  the  tenants  have  already 
received  the  original  notice  of  intent  and 
it  is  presumed  that  the  representative 
will  act  on  the  tenants'  behalf  and 
disseminate  this  information  for  them. 
The  rule  has  been  amended  accordingly. 

One  commenter  recommended  that 
the  Department  require  an  owner 
submitting  a  second  notice  of  intent  io 
provide  evidence  of  the  consent  of  its 
general  and/or  limited  partners  to  the 
submission.  The  Department  has 
decided  not  to  accept  this  proposition.  It 
is  presumed  that  an  owner  taking  action 
under  this  rule  has  the  authority  to  do  so 
and  has  the  consent  and  agreement  of 
its  partners. 

Seventeen  commenters  suggested  that 
the  second  notice  of  intent  to  transfer 
the  project  be  binding  on  an  owner. 
Commenters  also  noted  that  if  an  owner 
does  change  its  mind  after  submitting  a 
second  notice  of  intent,  it  should  have  to 
face  financial  penalties,  pay  the  costs 
incurred  by  potential  purchasers,  or  be 
prohibited  from  prepaying  the  mortgage 
or  terminating  the  mortgage  insu.'^ance 


contract  for  a  reasonable  period  of  time. 
The  concern  raised  by  most  of  the 
commenters  was  that  resident  groups 
and  nonprofit  orjjanizations  would 
expend  valuable  time  and  funds 
attempting  to  put  together  a  bona  fide 
offer,  and  if  an  owner  then  decided  not 
to  sell  the  project,  then  these  groups 
would  needlessly  lose  that  money. 

The  Department,  acknowledges  the 
validity  of  this  concern;  however,  there 
is  no  statutory  basis  for  requiring  that  a 
second  notice  of  intent  be  binding  and 
the  Department  has  no  authority  to 
impose  financial  penalties  on  owners 
who  change  their  minds  after  submitting 
a  second  notice  of  intent.  Since  the 
statute  does  not  require  an  owner  who 
receives  a  bona  fide  offer  under 
§  248.157  to  accept  that  offer,  HUD 
cannot  add  the  additional  requirement 
that  the  second  notice  of  intent  be 
binding  in  that  circumstance.  Under  the 
mandatory  sale  provisions  of  §  248.161, 
however,  once  an  owner  who  has 
submitted  a  second  notice  of  intent 
receives  a  bona  fide  offer  for  sale  at  a 
price  equal  at  least  to  the  transfer 
preserv-ation  value,  the  owner  is  bound 
to  accept  that  offer,  but  prior  to  receipt 
of  an  offer  under  §  248  161,  an  owner  is 
free  to  change  its  mind. 

It  should  be  noted  that  if  an  owner 
proceeding  under  §  248.157  or  §  248.161 
changes  its  mind  after  filing  the  second 
notice  of  intent,  and  m  the  case  of 
§  248.161,  before  receiving  a  bona  fide 
offer,  and  decides  to  retain  the  project 
and  seek  incentives,  then  the  owner 
must  comply  with  the  statutory 
requirement  that  a  plan  of  action  be 
submitted  within  six  months  of  receiving 
the  information  provided  by  the 
Secretary  pursuant  to  §  248. 131.  If  the 
owner  fails  to  submit  a  plan  of  action  for 
incentives  within  that  six-month  period, 
then  it  must  begin  the  process  over 
again  by  submitting  a  new  notice  of 
intent  under  §  248.105.  Owners  should 
also  be  aware  that  §  248.135(g).  which 
bars  an  owner  from  resubmitting  a 
notice  of  intent  for  six  months  from  the 
date  the  process  is  aborted,  is  also 
applicable  to  owners  who  decide  to 
pursue  incentives  after  filing  a  second 
notice  of  intent  and  then  fail  to  submit  a 
plan  of  action  for  incentives  within  the 
applicable  time  frame. 

This  section  of  the  proposed  rule  has 
been  amended  to  delete  subparagraph 
(a)(2),  which  requires  the  submission  of 
a  second  notice  of  intent  if  an  owner 
plans  to  prepay  the  mortgage  or 
terminate  the  mortgage  insurance 
contract  under  §  248.141.  As  a 
commenter  pointed  out,  this  is  not 
required  under  section  216(d)  of  the 
statute.  HUD  has  determined  that  this 
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submission  is  not  necessary  since  the 
tenants  will  be  notified  of  this 
development  when  the  plan  of  action  is 
submitted. 

Sectjon  248. 135    (Plans  of  A  ction } 

This  section  discusses  the  submission 
of  the  plan  of  action.  With  respect  to 
paragraph  fb),  which  go%'erns  a  joint 
submission  by  an  owner  and  purchaser, 
the  Department  received  six  comments. 
Four  commenters  pointed  out  that  if  an 
owner  terminates  the  use  restrictions  or 
retains  the  project  with  use  restrictions 
in  exchange  for  incentives,  it  has  six 
months  from  receipt  of  the  information 
provided  by  the  Department  under 
§  248.131  to  submit  a  plan  of  action,  but 
i*'  the  owTier  transfers  the  project  under 
§  248.157  or  §  248.161,  it  only  has  90 
days  after  accepting  a  bona  fide  offer  m 
which  to  jointly  submit  a  plan  of  action 
with  the  purchaser.  The  commenters 
claim,ed  that  the  proposed  timeframe  for 
the  joint  submission  is  unreasonable 
and  suggested  extending  it  to  six 
months.  In  order  to  treat  owners 
equitably,  regardless  of  whether  they 
retain  or  sell  the  project,  and  in 
recognition  of  the  fact  that  a  joint 
submission  may  be  difficult  to  prepare, 
the  Department  has  amended  paragraph 
(b)  to  provide  the  same  six  month  period 
for  submission  of  a  plan  of  action  to 
owners  who  retain  the  project  and  to 
those  who  sell. 

Owner  and  purchasers  should  note 
that  if  a  plan  of  action  is  not  submitted 
within  the  applicable  six  month  per-.od, 
the  notice  of  intent  filed  under  §  248.105 
becomes  ineffective  and  the  owner  must 
wait  six  m.onths  before  being  eligible  to 
resubmit  the  notice.  Although  one 
commenter  claims  ihat  this  result  is 
inequitable  if  the  failure  to  submit  the 
plan  of  action  was  due  to  the  fault  of  the 
purchaser  or  circumstances  beyond  the 
owner's  control,  this  penalty  is  one  that 
is  statutorily  imposed  under  section 
217(a)(3)  of  UFiPRHA  and  the 
Department  does  not  have  the  discretion 
to  waive  it.  Owners  and  purchasers  are 
also  cautioned  that  if  a  bona  fide  offer 
to  purchase  if.e  project  is  accepted  late 
in  the  15  m.onth  marketing  period,  it 
would  be  in  the  best  interests  of  both 
parties  to  submit  a  plan  of  action  as 
soon  as  possible  during  the  six  month 
submission  period,  given  the  fact  that 
LIHPRHA  authorizes  the  Department  to 
accept  only  plans  of  action  based  on 
appraisals  which  are  not  more  than 
thirty  months  old. 

One  commenter  suggested  that  if  an 
owner  and  purchaser  cannot  jointly 
agree  on  a  plan  of  action,  the  owner 
should  have  the  right  to  subm.it  the  plan 
alone  and  control  the  plan  of  action 
process.  If  an  owner  is  selling  a  project. 


the  owner's  primary  interest  in  the 
transaction  will  be  its  return  on  the  sale. 
which  is  established  through  the 
appraisal  process;  the  owner's  interest 
in  the  aspects  of  the  plan  of  action 
which  affect  the  operation  of  the  project 
after  the  sale  is  m.inimal.  Therefore. 
Department  has  decided  to  retain  the 
requirement  that  the  plan  of  action  be 
jointly  submitted.  If  the  owner  and 
purchaser  are  unable  to  submit  a  plan  of 
action  within  the  applicable  time  period. 
then  the  transaction  will  not  be 
com.pleted  and  the  owner  will  be  forced 
to  file  a  new  notice  of  intent  after 
waiting  the  six  months  specified  in 
paragraph  (g)  of  this  section. 

One  commenter  recommended  that 
procedures  be  established  that  ensure 
the  purchaser's  role  in  selecting 
professionals  to  prepare  the  plan  of 
action.  Another  suggested  that  primary 
responsibility  for  demonstrating  the 
feasibility  of  the  sales  transaction 
should  rest  with  the  purchaser,  but  the 
owner  would  ultimately  control  the 
contents  of  the  submission.  Still  another 
commenter  recommended  that  the  plan 
of  action  be  submitted  by  a  qualified 
housing  counseling  agency  that  serves  a 
low  income  clientele,  rather  than  by  the 
owner's  staff  or  a  housing  consultant. 
The  statute,  under  section  217.  places 
the  responsibility  of  submitting  a  plan  of 
action  with  the  owner,  or  in  the  case  of 
a  transfer,  with  the  owner  and  the 
purchaser.  The  Department  sees  no  need 
to  further  regulate  the  manner  in  which 
the  plan  of  action  is  prepared.  If  an 
owner  and  purchaser  are  unable  to 
submit  a  plan  of  action,  the  owner,  as 
previously  noted,  will  be  forced  to  begin 
the  process  again  by  submitting  a  new 
notice  of  intent.  The  purchaser  will  be 
unable  to  purchase  the  project  for  at 
least  another  year  and  a  half,  until  the 
six  month  waiting  period,  under 
paragraph  (g),  for  submitting  a  new 
notice  of  intent  expires,  new  appraisals 
are  conducted,  and  the  project  is  again 
offered  for  sale.  This,  in  itself,  should  be 
a  sufficient  inducement  to  ensure 
cooperation  by  both  parties. 

Paragraph  (c)  of  the  proposed  rule 
requires  that  the  plan  of  action  be 
submitted  to  the  chief  executive  officer 
of  the  appropriate  State  or  local 
govenmient.  This  paragraph  has  been 
amended  to  conform  to  the  changes 
made  in  §§  248.131  and  248.133,  which 
require  that  the  information  from  the 
Commissioner  and  the  second  notice  of 
intent  be  submitted  to  that  officer  of  the 
appropriate  State  or  local  government 
entity  to  whom  the  notice  of  intent  was 
submitted  under  {  248.105.  A  commenter 
also  proposed  that  an  owner  should 
provide  certified  dorumentation  that  the 


plan  of  h(  'ion  has  been  reviewed  by  a 
unit  of  iu(  ■  :  cr\pmment.  Section 
217(a)(2)  M  -:   '(  s  the  appropriate  State 
or  local  government  entity  to  review  any 
plans  of  action  which  are  submitted  by 
an  owner  and  this  requirement  has  been 
included  in  this  paragraph.  The 
Department  has  declined  to  require  a 
certification,  however,  since  it  does  not 
have  the  authority  under  LIHPRHA  to 
enforce  this  requirement  and  because 
the  Department  believes  that  an  owner 
should  not  be  penalized  for  another 
party's  failure  to  comply  with  the 
statute.  As  long  as  the  owmer  properly 
submits  the  plan  of  action  to  the 
specified  parties,  the  owner  has  fulfilled 
its  obligations  under  this  paragraph. 

Three  commenters  requested  that 
State  or  local  governments  be  notified  if 
a  plan  of  action  submitted  to  HUD  will 
not  maintain  the  use  restrictions  on  the 
project  for  its  remaining  useful  life  or  if 
the  plan  contemplates  the  resale  of  the 
project  by  tenants  for  a  profit.  With  the 
exception  of  projects  purchased  by 
tenants  pursuant  to  a  resident 
homeownership  program  under 
§  248.173,  all  plans  of  action  to  extend 
affordabihty  restrictions  must  provide 
that  the  restrictions  will  remain  in  place 
for  the  project's  remaining  useful  life. 
Additionally,  under  S  248.173(h){3)(ii)  a 
resident  may  not  receive  a  profit  horn 
the  resale  of  its  unit  for  at  least  six 
years  from  the  time  it  purchases  the 
unit.  In  light  of  the  foregoing,  and  since 
the  State  or  local  government  will 
receive  a  copy  of  the  plan  of  action  upon 
its  submission  to  HUD  and  the 
appropriate  State  or  local  government 
agency  must  review  the  plan  of  action, 
the  Department  sees  no  need  to  impose 
an  additional  notification  burden  under 
this  section. 

Paragraph  (c)  reiterates  the  statutory 
language  of  section  217(a)(2),  requiring 
the  "appropriate"  State  or  local 
government  agency  to  review  any  plans 
of  action  submitted  to  the  Department. 
One  commenter  requested  guidance  in 
determining  the  appropriate  agency.  The 
notification  requirements  under 
LIHPRHA  require  submissions  to  be 
made  to  the  State  or  local  government  in 
whose  jurisdiction  the  project  is  located. 
The  Department  recognizes  that 
delivering  the  plan  of  action  to  the  State 
or  local  government  in  the  jurisdiction  in 
which  the  project  is  located  may  not 
ensure  that  the  "appropriate"  agency  is 
provided  with  the  plan  of  action  for 
review.  In  order  to  ensure  that  the 
statutory  purpose  is  carried  out,  the 
Department  itself  will  forward  copies  of 
the  plans  of  action  to  the  appropriate 
State  or  local  government  agency  if  that 
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agency  did  not  receive  a  copy  from  the 

owner 

The  Department  received  eleven 
comments  contending  that  tenants  and 
the  State  or  local  governments  should 
have  the  right  to  com.m.ent  on  any  plans 
of  action  submitted  to  the  Department. 
In  response  to  these  comments,  the 
Department  has  am.ended  the  proposed 
Pile  to  provide  a  sixty-day  comment 
penod  for  tenants  and  State  and  local 
governments.  This  penod  v,i]l  begin  on 
the  date  of  HUDs  receipt  of  the  plan  of 
action,  which  should  be  sent 
simultaneously  to  the  tenants  and  the 
State  or  local  government.  This 
com.ment  period  will  not  extend  the 
processing  time  under  this  subpart 
because  the  sixty-day  comment  period 
will  begin  on  the  same  date  as  the  six- 
montJi  period,  provided  under 
§  248.149(b),  for  Departmental  approval 
of  the  plan  of  action.  If  the  plan  of  action 
IS  revised,  the  tenants  and  the  State  or 
local  government  will  be  provided  with 
a  copy  of  the  changes,  pursuant  to 
paragraph  fc),  and  will  be  given  a 
reasonable  opportunity  to  comment  on 
the  revision.  The  Department  will  not 
approve  a  plan  of  action  before  the  end 
of  the  sixty-day  comment  period,  and  in 
making  its  determination,  the 
Department  v%-ill  take  into  account  any 
comments  received  dunng  that  period. 
Findings  made  by  the  State  or  local 
government  will  be  considered  in 
accordance  with  section  228  of  the 
stanite.  but  they  will  not  be  binding  on 
HLT):  decisions  made  by  State  agencies 
may  be  binding,  under  the  statute,  only 
when  the  Department  has  delegated 
author. ty  to  that  State  pursuant  to 
section  227  of  LI}-{PRK-\.  Similarly. 
tenant  approval  of  the  plan  of  action  is 
not  required  under  the  statute  and  it  is 
i.mpractical  for  the  Department  to 
respond  to  each  tenant  comment,  but 
these  comments  ynl\  be  given  serious 
consideration  in  the  Department's 
examination  of  the  plan  of  action. 

Tenant  representatives  may  take  part 
in  negotiations  between  the  owner  and 
HLT3  on  the  plan  of  action,  if  the  plan  of 
action  is  jomtly  submitted  by  the  owner 
and  the  tenants  in  connection  with  a 
sale  of  the  project  to  the  tenants.  If  the 
tenants  are  not  purchasing  the  project, 
the  Department  sees  no  justification  for 
participation  by  tenant  representatives, 
especially  since  tenants,  as  well  as 
tenant  representatives,  have  the 
opportunity  to  comment  on  the  plan  of 
action. 

Seven'een  corr.menters  advocated 
that  HUD  provide  tenants  with  access  to 
the  plan  of  action.  Comments  ranged 
frcm  requesting  that  each  tenant  be 
given  a  copy  of  the  full  plan  of  action  to 


recommending  that  the  plan  be 
available  on  site  and  copying  permitted 
free  of  charge.  The  proposed  rule 
provides  that  the  owner  shall  post  a 
summary  of  the  plan  of  action  in  each 
occupied  building,  provide  the  full  plan 
to  any  tenant  representatives,  and  make 
a  copy  available  in  a  convenient 
location,  as  well  as  provide  a  copy  to 
the  chief  executive  officer  of  the  State  or 
local  goverrmient.  The  Department  has 
amended  this  provision  to  require  that 
the  posted  summary  indicate  the  name, 
address  and  telephone  number  of  any 
tenant  representatives  and  personnel  in 
the  local  HUD  field  office  who  possess  a 
copy  of  the  plan  of  action,  and  a 
statement  that  tenants  may  contact 
these  persons  to  obtain  or  review  a  copy 
of  the  plan.  In  addition  to  sending  the 
plan  to  any  tenant  representatives  and 
the  State  or  local  government,  the  owner 
must  make  a  copy  of  the  plan,  with 
revisions,  available  to  tenants  for 
copying  in  the  on-site  office,  or  if  an 
office  is  not  available,  in  the  location 
where  rents  are  collected,  during  normal 
business  hours.  Owners  shall  permit 
tenants  to  photocopy  the  plan  of  action, 
or  shall  provide  copies  at  a  reasonable 
cost.  Any  revisions  made  to  the  plan  of 
action,  Including  any  deficiency  letters 
issued  by  the  Department  under 
S  248.149(8],  shall  be  submitted  to  the 
tenants  and  State  or  local  government  in 
the  same  manner  as  the  original  plan  of 
action.  The  Department  will  not  require 
copies  of  the  plan  of  action  to  be  given 
to  every  tenant,  or  require  posting  of  the 
entire  plan  of  action,  since  plans  of 
action  are  generally  quite  lengthy  and 
the  interim  r\ile  provides  sufficient 
opportimity  for  tenant  access  to  the  plan 
of  action. 

According  to  four  commenters, 
tenants  should  have  the  right  to  inspect 
and  copy  all  supporting  documentation 
to  the  plan  of  action.  The  plan  of  action 
is  intended  to  be  a  complete,  self- 
contained  document,  containing  all  of 
the  information  necessary  for  the 
Department  to  make  its  determinations 
imder  this  subpart.  All  supporting 
documentation  is  included  in  the  plan  of 
action  itself  and  is  available  to  the 
tenants  in  the  maimer  provided  under 
paragraph  (c). 

One  commenter  suggested  that  if  an 
owner  submits  a  plan  of  action  to 
terminate  the  affordability  restrictions, 
given  the  fact  that  the  purpose  of  the 
statute  is  to  restrict  terminations,  the 
contents  of  the  plan  should  include  more 
detailed  documentation  than  that 
required  under  paragraph  (d)  of  this 
section.  The  commenter  did  not  specify 
what  type  of  documentation  should  be 
required,  but  the  Department  believes 


that  the  information  requested  in  this 
paragraph  of  the  proposed  rule  is 
sufticient  to  enable  HLT)  to  determine 
whether  or  not  the  owner  is  eligible  to 
prepay  the  mortgage  or  terminate  the 
mortgage  ins'urance  contract  pursuant  to 
§  248.141.  The  sam.e  commenter  also 
recommended  that  someone  other  than 
the  owner,  its  staff,  or  consultant,  such 
as  a  State  or  local  government,  submit 
the  assessment,  under  subparagraph 
(d)(4),  of  the  effect  the  prepayment  or 
termination  will  have  on  existing 
tenants.  Section  228  of  LIHFRH.\ 
requires  the  Department  to  confer  with, 
and  give  consideration  to,  the  views  of 
any  State  or  local  government  agency 
when  making  determinations  under  the 
statute.  The  Department  recognizes  that 
State  and  local  governments  are 
valuable  sources  of  information 
concerning  housing  located  in  their 
jurisdictions  and  the  Department 
encourages  the  submission  of  relevant 
data,  as  well  as  comments,  regarding 
any  plans  of  action  submitted  under  this 
subpart.  The  Department  fully  intends  to 
consult  with  these  agencies  prior  to 
approving  any  plans  of  action  to  prepay 
the  mortgage  or  terminate  the  mortgage 
insurance  contract. 

Subparagraph  (e)(2)  of  this  section 
requires  an  owner  to  submit  in  its  plan 
of  action  package  a  description  of  the 
Federal  incentives  requested  to  address 
any  physical  deficiencies  of  the  project. 
Three  commenters  expressed  concern 
that  the  rehabilitation  costs  for  the 
project  should  not  be  based  on  the  costs 
determined  in  the  appraisal  process 
under  §  248.111,  but  should  be  based  on 
information  contained  in  the  plan  of 
action  and  on  current  cost 
considerations.  In  response,  the 
Department  notes  that  the  rehabilitation 
costs  determined  in  the  capital  needs 
assessment  utilized  in  the  appraisals. 
while  intended  to  be  a  fair  assessment 
of  rehabilitation  costs,  are  for  the 
purpose  of  calculating  preservation 
rents  and  preservation  equity,  and  not 
for  the  purpose  of  actually  funding 
rehabilitation  as  part  of  a  plan  of  action. 
The  scope  of  the  capital  needs 
assessment  m.ay  not  always  be 
sufficient  to  reveal  the  actual  costs 
necessary  to  rehabilitate  the  project  to 
conform  with  housing  quality  standards 
or  to  estimate  the  actual  operating  costs 
of  the  project  after  rehabilitation.  The 
Department  recognizes  that  these  costs 
may  be  underestunated  in  the 
assessment  or  the  estimates  may  be 
outdated  by  the  time  of  plan  of  action 
approval.  For  these  reasons,  the  initial 
determination  made  in  the  appraisals 
will  be  an  initial  basis  for  estimating 
rehabilitation  needs  and  costs,  but  will 
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not  be  binding  for  purposes  of  funding 
rehabilitation  and  supportinj?  operating 
expenses  under  a  plan  of  action. 

Nine  commenters  questioned  the 
requirement  in  subparagraph  (e)(5)  of 
this  section,  that  an  owner  submit  as 
part  of  the  plan  of  action  en  income 
profile  of  the  tenants  as  of  January  1, 
1987  and  as  of  the  date  of  filing  of  the 
plan  of  action.  The  reason  for  this 
submission  is  to  fulfill  the  statutory 
directive  of  section  222{a}(2){F){i)  which 
authorizes  the  Department  to  approve 
plans  of  action  extending  affordability 
restrictions  only  if  the  project  maintains 
the  same  proportions  of  very  low,  low 
and  moderate  income  families  or 
persons  as  resided  in  the  project  as  of 
January  1, 1987  or  as  of  the  date  of  plan 
of  action  approval,  whichever  date 
results  in  the  highest  proportion  of  very 
low  income  families.  As  these 
commenters  pointed  out,  however,  the 
Department  only  requires  that  income 
profiles  be  retained  by  owners  for  a 
period  of  three  years,  so  it  is  very  likely 
that  many  owners  have  disposed  of  the 
January  1. 1987  profile,  making  it 
impossible  for  them  to  submit  this 
information  as  part  of  the  plan  of  action. 
It  is  impossible  for  the  Department  to 
reconstruct  the  missing  income  profiles 
since  HUD  does  not  keep  data  on  all 
tenants. 

One  commenter  suggested  that  to 
remedy  this  problem,  for  those  projects 
where  an  income  profile  for  January  1, 
1987  is  unavailable,  HUD  should  set  the 
proportion  of  very  low  income  tenants, 
as  of  that  date,  at  fifty  percent.  Another 
commenter  suggested  assuming  a  one 
hundred  percent  very  low  income 
tenancy.  The  Department  believes, 
however,  that  the  implementation  of 
these  suggestions  would  be  contrary  to 
the  intent  of  the  statute.  Instead,  where 
an  owner  certifies  that  the  January  1, 
1987  tenant  income  profile  is 
unavailable,  the  Department  will  require 
that  the  owner  submit  an  income  profile 
for  January  1, 1988,  and  if  that  is 
unavailable,  for  January  1, 1989.  The 
affordability  restrictions  will  then  be 
maintained  on  the  project  in  the  same 
proportions  of  very  low,  low  and 
moderate  income  tenants  as  resided  in 
the  project  as  of  tne  date  the  plan  of 
action  is  approved  or  the  date  of  the 
earlier  profile,  whichever  has  the 
greatest  number  of  very  lew  incom.e 
tenants.  In  order  to  minimize  the  need 
for  this  policy,  the  Department  will 
include  a  directive  in  its  administrative 
guidance  requiring  owners  who  still 
possess  the  January  1,  1987.  the  [anuaPk 
1,  1SB8  or  the  January'  1.  1989  profiles  to 
retain  them  for  purposes  of  siibmitting  a 
plan  of  action. 


The  Department  recei\  ed  one 
'um^Ticnt  encouraging  HUD  to  examine 
whether  or  not  project  management 
caused  distortion  of  the  tenant  income 
profiles  by  engaging  in  illegal  tenant 
selection  practices.  The  Department's 
position  is  that  this  type  of  review  is  not 
germane  to  the  preservation  process  and 
HUD  presumes  that  its  customary 
management  reviews  will  reveal  any 
irregularities  on  the  part  of  project 
management.  In  response  to  another 
comment  the  Department  is  unable  to 
internally  examine  the  authenticity  of  an 
owner's  submissions  under  tliis  section 
since  HUD  does  not  have  the  necessary 
data  for  comparison.  However,  pursuant 
to  the  statute's  directive  in  section  228. 
the  Department  will  consider  any  data 
submitted  by  State  or  local  governments 
which  supports  or  conflicts  vrith  the 
owner's  submissions. 

For  purposes  of  maximizing  the 
number  of  eligible  low  income  housing 
units  which  are  preserved  for  the  use  of 
very  low  income  families  and  persons, 
four  commenters  suggested  that  any 
units  which  were  vacant  on  January  1. 
1987  and  on  the  date  of  submission  of 
the  plan  of  action  should  be  deemed 
very  low  income  units.  The  Department 
hn.s  decided  to  adhere  to  its  practice  in 
implementing  ELIHPA  of  allocating 
vacant  units  in  proportion  to  the  share 
of  very  low.  low  and  moderate  Income 
tenants  residing  in  the  occupied  units  as 
of  the  date  of  the  profile.  In  filling  these 
vacancies,  owners  must  rent  the  units  in 
a  manner  that  will  maintain  the  tenant 
income  profile  for  the  remaining  useful 
life  of  the  project.  This  method  of  filling 
vacancies  represents  a  deviation  from 
the  Department's  usual  poHcy  governing 
tenant  selection  for  units  receiving 
section  8  assistance,  because  under  this 
subpart  a  vacated  section  8  unit  may  not 
be  filled  with  a  section  8  recipient  if  it  is 
necessary  to  place  a  tenant  who  is 
ineligible  for  section  8  assistance  in  the 
unit  in  order  to  maintain  the  project's 
proportionality. 

One  commenter  noted  that  section 
222(a](2](F)(i)  tracks  the  language  in 
ELIHPA,  requiring  that  the  profile  used 
with  the  plan  of  action  be  the  one  which 
has  the  highest  proportion  of  very  low 
income  tenants.  The  commenter  argues 
that  the  apparent  purpose  for  this 
requirement  under  ELIHPA  is  to 
maximize  the  amount  of  section  8 
assistance  provided  to  the  owner  under 
a  plan  of  action  However,  under 
LIHPRHA,  the  Department  is  authorized 
to  provide  section  8  assistance  to  low 
income  tenants  as  well  as  ver>'  low 
ini:amp  residents.  In  some 
circumstances,  this  may  result  in  less 
section  8  assistance  being  provided  to  a 


particular  project  than  would  be  the 
case  if  the  profile  with  a  higher  number 
of  low  income  tenants  is  used.  The 
commenter  claims  that  Congress 
overlooked  this  result  in  drafting  the 
statute.  However,  this  outcome  may 
indicate  that  the  purpose  of  choosing  the 
profile  with  the  most  very  low  income 
tenants  is  not  to  maximize  section  8 
assistance,  but  to  preserve  the  greatest 
number  of  units  for  the  tenants  with  the 
lowest  incomes,  i.e..  those  who  are  most 
in  need.  Regardless  of  congressional 
intent,  the  statute  is  clear  that  the  profile 
to  be  used  in  the  plan  of  action  is  the 
one  with  the  highest  proportion  of  very 
low  income  tenants  and  the  Department 
perceives  no  justification  for  deviating 
from  this  standard. 

As  part  of  the  plan  of  action 
submission  under  paragraph  (e],  one 
commenter  suggested  that  a  nonprofit  or 
resident  council  purchaser  should  certify 
that  it  has  retained  an  experienced 
management  agent  who  has  successfully 
managed  low  and  moderate  income 
housing,  is  familiar  with  HUD 
procedures  and  has  the  capacity  to 
manage  the  rehabilitation,  marketing 
and  relocation  contemplated  under  this 
subpart.  The  Department  has 
determined  that  it  is  not  necessary  to 
include  this  requirement  in  the 
regulation  since  the  regulatory 
agreement  which  a  nonprofit  or  resident 
council  purchaser  will  be  required  to 
execute  as  part  of  the  transfer  already 
states  that  any  management  agent  must 
be  acceptable  to  the  Department. 

Paragraph  (h)  of  this  section  has  been 
amended  in  response  to  two  comments 
recommending  that  the  State  or  local 
government  be  notified  of  the  approval 
of  a  plan  of  action.  The  Department  will 
notify  the  appropriate  agency  at  the 
same  time,  and  in  the  same  manner,  that 
it  notifies  the  tenants  of  such  approval. 

Section  248. 141    (Criteria  for  Appro  vol 
of  a  Plan  of  Action  Involving 
Prepayment  or  Voluntary  Termination) 

This  section  requires  the  Department 
to  decide  whether  prepayment  of  the 
mortgage  or  termination  of  the  mortgage 
insurance  contract  would  create 
hardship  for  current  tenants,  whether 
other  a^ordable  housing  is  readily 
available,  and  whether  the  general 
supply  of  low  income  housing  will  be 
materially  affected  by  such  prepayment 
or  termination.  One  commenter 
requested  guidance  as  to  how  the 
Department  would  make  these 
determinations.  The  written  findings 
which  this  section  mandates  are 
identical  to  the  findings  the  Department 
must  make  in  {  248.221,  pursuant  to 
subpart  C  and  the  Department  will  use 
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the  same  methods  and  procedures  in 
both  subparts.  HUD's  administrative 
gijidelines  will  elaborate  upon  the 
regulatory  criterion. 

Phirsuant  to  this  section,  the 
Department  may  have  to  determine 
whether  there  is  comparable,  affordable 
housing  for  tenants  who  may  be 
displaced  if  a  plan  of  action  is  approved. 
If  an  owner  agrees  to  comply  with  the 
requirements  of  section  218(a){l)(A], 
including  the  m.aintenance  of  rent 
restrictions  and  continued  occupancy 
for  current  tenants,  then  the  Department 
does  not  have  to  make  this  finding.  One 
commenter  stated  that  when 
determining  whether  housing  is 
"comparable,"  the  Department  should 
take  into  consideration  the  special 
needs  of  the  tenants,  such  as  elderly 
residents,  and  include  as  comparable 
housing  only  those  projects  which  can 
meet  the  tenants'  needs  and  are  suitable 
to  the  tenants'  particular  situation.  The 
Department  acknowledges  that,  for 
purposes  of  this  section,  "comparable" 
means  mere  than  just  affordable.  When 
determining  whether  there  is  adequate, 
comparable  housing,  under  paragraph 
(a)  of  this  section,  the  Department  will 
take  into  cop.sideration  the  requirements 
of  special  reeds  tenants,  as  that  term  is 
defined  in  §  248.101,  who  reside  in  the 
affected  project.  Housing  will  be 
deemed  comparable  only  if  the 
Department  determines  it  to  be  suitable 
for  those  tenants  who  would  be 
displaced  if  a  plan  of  action  involving 
prepayment  or  termination  is  approved. 

The  D'.?pa:tmcn*.'3  position  in  the 
proposed  rale,  that  tenants  of  projects 
for  which  the  mortga^:;  is  prepaid  or  the 
insurance  terminated  under  this  section 
are  not  er.'itied  to  the  tenant  protections 
set  forth  in  §  248.165.  was  contested  by 
three  commeriters.  As  the  Department 
explained  in  the  preamble  to  the 
proposed  rule,  once  the  Department 
makes  the  fuidings  required  under  this 
section,  an  owner  is  permitted  to 
terminate  the  affordability  restrictions 
on  the  project  and  further  compiisnce 
with  this  subpart  by  the  owner  is  not 
required.  The  Department's  approval  of 
a  plan  of  action  under  this  section 
signifies  that  the  owner  has 
demonstrated  that  its  prepayment  or 
termination  will  not  create  a  significant 
hardship  on  current  tenants;  that  there  is 
a  sufficient  supply  of  readily  available 
comparable  housing;  that  low  income 
families  will  be  able  to  find  affordable, 
decent,  safe  and  sanitary  housing  near 
employment  opportunities;  and  that 
housing  opportunities  for  minorities  in 
the  community  will  not  be  adversely 
affected  by  the  prepayment  or 
termination.  Approval  of  the  plan 


implies  that  the  protections  provided  for 
displaced  tenants  under  §  248.165  are 
not  necessary  for  the  tenants  residing  in 
the  affected  project. 

It  should  be  noted  that  income  eligible 
tenants  residing  in  a  project  which  is  the 
subject  of  a  prepayment  or  termination 
may  receive  section  8  certificates  or 
vouchers  to  enable  them  to  continue 
residing  in  the  project  or  to  relocate  to 
other  suitable  housing.  If  these  tenants 
are  displaced,  they  have  priority  for 
receiving  section  8  assistance  pursuant 
to  §  886.132  of  this  title. 

If  necessary  to  protect  current  tenants, 
the  Department  will  require  the 
execution  by  the  owner  of  a  use 
agreement,  containing  restrictions 
enabling  current  tenants  to  continue 
living  at  the  project  at  rents  set  forth  in 
section  218(a)(1)(A).  This  use  agreement 
is  enforceable  by  the  tenants,  as  well  as 
by  the  Department.  While  local 
governments  and  fair  housing  groups 
would  not  have  standing  to  enforce  the 
use  agreement,  they  may  bring 
violations  of  the  agreement  to  the 
attention  of  the  Department.  A 
suggestion  was  received  from  one 
commenter  that  HUD  should  perform 
audits  regularly  and  provide  tenants, 
local  fair  housing  groups  and  the  local 
government  with  the  right  to  notice  and 
comment  on  the  audit  process  in  order 
to  enforce  such  use  restrictions.  No 
scheduled  audits  will  be  performed  to 
enforce  the  use  restrictions  on  projects 
for  which  the  mortgage  is  prepaid  or  the 
insurance  terminated. 

A  commenter  suggested  that  HUD 
work  closely  with,  and  obtain  data  from, 
local  governments,  where  HUD  is 
considering  permitting  an  owner  to 
terminate  the  affordability  restrictions 
on  the  project.  Another  commenter 
stated  that  data  received  from  an  owner 
should  be  verified  as  to  its  accuracy  and 
it  should  be  determined  whether  the 
owner's  submission  is  consistent  with 
the  community  8  perception  of  its  needs. 
As  noted  in  the  previous  section,  the 
owner  will  provide  the  State  or  local 
government  with  a  copy  of  the  plan  of 
action  and  the  Department  will  provide 
the  appropriate  reviewing  agency  with  a 
copy.  These  entities  will  then  have  sixty 
days  in  which  to  submit  comments  and 
any  additional  data  to  the  Department 
for  consideration.  Also,  the  Department 
will  confer  with  State  and  local 
government  agencies,  in  accordance 
with  section  228  of  LIHPRHA.  prior  to 
making  any  determinations  under  this 
section. 

A  commenter  claimed  that  the 
Department  has  no  statutory  basis  for 
conditioning  approval  of  a  plan  of 
action,  under  this  section  or  §  248.145. 


on  the  absence  of  open  findings  of 
noncompliance  with  title  VI  of  the  Civil 
Rights  Act  of  1964,  the  Fair  Housing  Act, 
Executive  Order  11063.  the  Age 
Discrimination  Act  of  1975.  section  504 
of  the  Rehabilitation  Act  of  1973  and  all 
regulations  promulgated  under  these 
statutes.  While  there  is  no  explicit 
authority  in  UHPI^HA  permitting  the 
Department  to  deny  approval  of  a  plan 
of  action  if  an  owner  is  found  to  be  in 
noncompliance  with  any  of  the  foregoing 
statutes,  this  requirement  is  consistent 
with  the  Departments  obligations  under 
the  authorities  cited  above  to 
affirmatively  further  fair  housing. 
Furthermore,  the  Department  cannot 
approve  a  plan  of  action  permitting 
prepayment  of  the  mortgage  or 
termination  of  the  mortgage  insurance 
contract  unless  it  finds  that  such 
prepaym.ont  or  termination  will  not 
adversely  affect  the  housing 
opportunities  of  minorities.  An  owner's 
failure  to  comply  with  the  civil  riqhts 
legislation  hsted  above  may  support  an 
inference  that  the  prepajmient  or 
termination  will  produce  a  negative 
impact  on  minorities. 

It  should  be  noted  owners  of  eligible 
low  income  housing  must  continue  to 
comply  with  the  Fair  Housing  Act  and 
implementing  regulations  regardless  of 
whether  or  not  they  prepay  the  mortgage 
or  terminate  the  mortgage  insurance 
contract  on  the  project. 

Section  248. 145    (Criteria  for  Approval 
of  a  Plan  of  Action  Involving  Incentives) 

Section  222(e)  of  LIHPRHA  directs  the 
Department,  if  feasible,  to  provide 
incentives  only  to  owmers  of  projects  in 
those  rental  markets  where  there  is  an 
inadequate  supply  of  decent,  affordable 
housing,  in  order  to  prevent  owTiers  from 
receiving  "windfall  profits."  The 
Department  submitted  a  report  to 
Congress  on  April  4, 1991  containing  its 
findings  and  concluding  that  a  windfall 
profits  test  is  feasible.  The  Department 
intends  to  implement  the  windfall  profits 
test  in  a  separate  issuance  which  will  be 
published  for  notice  and  comment.  In 
response  to  the  proposed  rule,  the 
Department  received  forty-three 
comments  concerning  windfall  profits 
and  these  comments  have  been  given 
full  consideration  in  developing  the    - 
windfall  profits  test. 

A  commenter  suggested  that  the 
Department  abar^don  the  "fair  market 
rent"  standard  set  forth  in  subparagraph 
(a)(5)  and  instead  require  that  tenants 
pay  the  lesser  of  30%  of  adjusted  income 
or  the  preservation  rent.  The  statute  at 
section  222(a)(2)(D]  explicitly  requires 
that  current  tenants  not  pay  more  than 
30%  of  their  adjusted  income  or  the 
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published  existing  fair  market  rent. 
Additionally,  the  statute  provides  in 
section  214(b]  that  preservation  rents 
are  aggregate  rents,  not  unit  rents,  and 
are  used  solely  for  the  purpose  of 
comparison  with  the  Federal  cost  limit, 
implying  that  Congress  did  not  intend 
the  preservation  rents  to  be  the  actual 
rents  paid  by  the  tenants.  At  the  time  of 
plan  of  action  approval,  the  Department 
will  determine  the  actual  rents  needed 
to  support  operating  expenses,  adequate 
reser\'es  and  rehabilitation  needs. 

The  Department  received  eighteen 
comments  concerning  the  phasing-in  of 
rents  for  current  tenants  urder 
subparagraph  (a)(6)  of  this  sprtion.  The 
most  frequent  responses  were  that  the 
phase-in  period  should  be  extended,  and 
that  rent  increases  in  any  given  year 
should  be  capped. 

The  proposed  rule  tracks  the  statutory 
language  of  section  222(a)(2)(E),  which 
provides  that  rent  increases  of  10  to  30% 
will  be  phased  in  at  not  more  than  10% 
per  year  and  rent  increases  of  more  than 
30%  will  be  phased  in  equally  over  not 
less  than  three  years.  The  statute  clearly 
defines  the  parameters  for  the  rent 
phase-in,  providing  the  Department  with 
no  discretion  to  limit  annua';  increases  to 
5%  or  8'^,  or  10%  in  the  case  of  very  low 
income  tenants,  or  15%  for  increases 
ereater  than  30%.  as  commenters 
suggested.  The  statute  places  a  cap  of 
10%  on  yearly  increases  if  the  total  rent 
increase  does  not  exceed  30%,  but 
implicitly  contemplates  that  if  the  total 
rent  increase  is  greater  than  30%, 
tenants  may  be  faced  with  an  annual 
increase  of  more  than  10%.  In  order  to 
decrease  the  burden  on  the  tenants,  an 
owner  or  purchaser  may  agree  to  phase 
in  a  rent  increase  over  a  period  of  more 
than  three  years,  at  its  option.  The 
Department  also  notes,  in  response  to 
another  comment,  that  all  current 
tenants,  including  those  of  moderate 
income,  will  be  subject  to  the  phase-in 
provisions  of  this  section. 

Seven  comments  were  received 
regarding  subparag^'aph  (a)(7)  of  this 
section,  which  authorizes  the 
Department  to  provide  section  8 
assistance,  if  available,  to  current  very 
low  and  low  income  tenants  not  already 
receiving  section  8  assistance,  who 
otherwise  may  experience  ad\erse 
effects  due  to  the  implementation  of  a 
plan  of  action.  To  carry  out  this  section, 
the  Department  will  execute  a  section  8 
housing  assistance  p?yments  contract 
p'-ovidmg  subsidy  sufficient  to  cover  the 
number  of  very  low  and  low  income 
tenants  residing  in  the  projec*  at  the 
time  of  plan  of  action  approval  or  at  the 
time  of  the  tenant  income  profile 
submitted  under  i  24«.135(ej(5]. 


whichever  is  higher.  If  the  number  of 
very  low  income  tenants  was  higher  at 
the  time  of  the  earlier  profile,  then  the 
owner  will  be  required  to  replace  low 
and  moderate  income  tenants  who  move 
out  with  very  low  income  tenants.  There 
is  no  need  to  reserve  additional  section 
8  certificates,  as  one  commenter 
suggested,  since  the  assistance  provided 
under  this  section  is  project-based. 

Two  commenters  stated  that  there  is 
no  justification  for  restricting  section  8 
assistance  to  the  amount  established  at 
the  time  of  plan  of  action  approval  and 
that  ovkTicrs  who  wish  to  rent  to 
additional  very  low  and  low  income 
tenants  should  be  entitled  to  a 
prnportionate  increase  in  section  8 
assistance.  Section  222(a)(2)(E](ii) 
directs  that  section  8  assistance  be 
provided  to  current  tenants.  At  the  time 
the  plan  of  ar'i.jn  is  approved,  if  section 
8  assistance  is  needed  and  is  available, 
the  Department  will  execute  a  housing 
assistance  payments  contract  for  the 
provision  of  this  assistance.  If  a  section 
8  contract  already  exists,  but  is 
inadequate  to  meet  the  project's  needs, 
the  Department  will  also  amend  this 
contract  in  order  to  implement  the  plan 
of  action.  The  statute  does  not 
obligate  the  Department  to  provide 
additional  section  8  assistance  to  future 
very  low  and  low  income  tenants. 
Future  very  low  or  low  income  tenants 
not  covered  by  the  new  or  amended 
section  8  housing  assistance  payments 
contract  may  apply  for  section  8 
certificates  or  vouchers  to  subsidize  its 
rent  payments. 

A  commenter  suggested  that  section  8 
assistance  should  be  provided  to 
subsidize  all  of  the  units  in  a  project  in 
order  to  ensure  sufficient  rental  income 
to  support  all  acquisition  costs.  The 
statute  only  authorizes  the  Department 
to  provide  section  8  assistance  to  very 
low  and  low  income  tenants;  therefore 
units  occupied  by  moderate  income  and 
market-rate  tenants  will  not  be  eligible 
for  this  assistance.  However,  the 
Department  can  provide  section  8 
assistance  in  excess  of  the  section  8 
existing  fair  market  rent,  as  long  as  the 
total  rent  stream  for  the  project  does  not 
exceed  the  Federal  cost  limit.  If  the 
rental  income  is  still  inadequate  to  pay 
for  acquisition  costs,  the  Department 
may  provide  grants  to  priority 
purchasers  under  §  248.157  and  to 
qualified  purchasers  under  §  248.161. 
The  Department  expects  that  the  section 
8  assistance  provided  to  ver>'  low  and 
low  income  tenants,  along  with  the  rents 
paid  by  moderate  income  and  market 
rate  tenants,  will  be  sufficient  to  support 
the  costs  of  the  entire  proiect  since,  for 
eligible  low  income  housing,  on  average. 


an  estimated  93%  of  the  tenants 
currently  residing  in  eligible  low  income 
housing  are  eligible  for  project-based 
section  8  assistance  pursuant  to  this 
section. 

Paragraph  (a)(8]  of  the  proposed  rule 
permits  the  Department  to  approve  rent 
levels  for  future  tenants,  including 
moderate  income  tenants.  One 
commenter  objected  to  providing  future 
tenants  with  the  same  protections  given 
to  current  tenants,  claiming  that  this 
would  make  the  project  financially 
infeasible.  Section  612  of  the  National 
Affordable  Housing  Act  restricts  the 
rents  which  can  be  charged  to  moderate 
income  and  market-rate  tenants, 
capping  rents  at  30%  of  the  adjusted 
income  or  the  section  8  fair  market  rent, 
whichever  is  lower.  This  restriction 
applies  to  projects  insured  or  assisted 
under  section  236  and  section  221(d)(3) 
of  the  National  Housing  Act,  and.  while 
independent  of  the  preservation 
program,  also  applies  to  moderate 
income  and  market-rate  tenants  of 
eligible  low  income  housing,  which  is 
financed  by  section  221  or  section  236. 
Thus,  the  rent  caps  established  by  HUD 
for  future  tenants  are  consistent  with 
section  612. 

Section  222(a)(2)(G)  of  LIHPRHA 
requires  that  future  rent  adjustments  for 
projects  receiving  incentives  under  a 
plan  of  action  be  made  by  applying  an 
annual  factor,  to  be  determined  by  the 
Secretary,  to  the  portion  of  rent 
attributable  to  operating  expenses  for 
the  project.  The  Department  received 
seventeen  comments  concerning  the 
implementation  of  the  annual 
adjustment  factor  under  paragraph  (a)(9) 
of  this  section.  Four  commenters  merely 
requested  further  guidance,  while  others 
suggested  specific  methodology  for 
determining  the  factor.  The  annual 
adjustment  factor  and  the  methodology 
for  determining  the  factor  will  be  issued 
by  the  Department  as  a  separate 
administrative  guidance. 

The  Department  has  decided  to  rely 
on  the  Consumer  Price  Index-Urban 
("CPI-U")  data  collected  by  the  Bureau 
of  Labor  Statistics,  United  States 
Department  of  Labor,  to  implement  the 
annual  adjustment  factor  method  of 
adjusting  the  operating  cost  component 
of  rents.  These  data  are  available  on  a 
reasonably  current  basis  for  the  four 
census  regions  and  for  74  metropolitan 
areas  and  the  State  of  Hawaii,  covering 
about  two-thirds  of  the  nation's 
population.  Both  national  data  for  the 
four  census  regions  and  metropolitan 
data  are  usually  available  within  three 
months  of  the  most  recent  survey  period. 
The  national  sample  for  the  four  census 
regions  is  done  on  a  monthly  basis,  and 
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the  metropolitan  samples  are  done  every 
three  or  four  months.  Regional  factors 
will  be  used  only  if  a  project  is  not 
covered  by  one  of  the  74  CPI  local  data 
areas. 

This  approach  provides  for  operating 
cost  increases  using  factors  that  reflect 
changes  in  the  underlying  components 
of  operating  costs.  The  two  major 
components  of  operating  costs  are  utility 
and  non-utility  costs.  These  components 
are  available  on  both  regional  and 
metropolitan  levels.  Non-utihty  costs 
include  administrative  expenses, 
operating  and  maintenance  expenses, 
and  taxes  and  insurance.  The  non-utility 
operating  cost  increase  will  be  set  equal 
to  the  overall  change  in  the  cost  of  all 
goods  and  services  during  the  past  year, 
as  measured  by  the  CPI-U  "All  Items" 
factor  for  the  region  or  metropolitan 
area,  less  the  weight  for  the  utility 
change  component  for  the  area.  The 
utility  change  component  will  be  based 
on  changes  in  the  residential  energy  cost 
CPI-U  factor  for  the  region  or 
T.etropolitan  area  (i.e.,  the  CPI-U 
"Housing,  Fuel  and  Other  Utihties" 
factor).  Both  the  utility  and  non-utility 
factors  will  be  separately  applied  to  the 
project's  utility  and  non-utility  operating 
cost  components.  Consumer  Price  Index 
data  may  be  found  in  the  "CPI  Detailed 
Report(s)"  pubhshed  by  the  Bureau  of 
Labor  Statistics.  U.S.  Department  of 
Labor. 

In  order  to  take  extraordinary 
operating  expenses  mto  account,  the 
Department  has  provided  for  an  appeals 
mechanism.  Appeals  may  be  made  by 
owners  for  the  utility  or  non-utility 
change  factors  provided.  Owners 
wishing  to  appeal  must  submit  their 
entire  project  budgets  to  the  Department 
for  review.  Documentation  showing  that 
a  single  component  of  operating 
expenses,  such  as  insurance  or  ta.xes, 
increased  faster  than  the  CPI  non-utility 
factor  would  not,  of  itself,  be  considered 
a  basis  for  approving  a  higher  annual 
adjustment  factor.  The  Department  will 
grant  an  owner  a  higher  factor  only  if 
the  total  amount  of  all  actual  costs  and 
expenses  of  the  project  exceed  the 
aggregate  change  provided  by  the  CPI- 
Urban  factors. 

A  commenter  stated  that  until  HUD 
develops  an  annual  adjustment  system, 
it  should  use  a  property-specific  budget- 
based  rent  increase.  The  Department 
will  have  in  place  an  annual  adjustment 
factor  system  by  the  time  that  it  is 
needed  for  the  first  plans  of  action 
approved  under  LIHPRHA,  so  there  is 
no  need  for  any  interim  budget-based 
system  for  rent  increases. 

Three  commenters  were  concerned 
that  the  regulation  did  not  contain  a 
mechanism  for  determining  rent 


increases  for  purchasers.  The  annual 
adjustment  factor  will  apply  to 
purchasers  as  well  as  to  owners 
extending  the  use  of  eligible  low  income 
housing. 

Two  commenters  asked  that  HUD 
develop  a  project-based  cost  approach 
for  making  operating  cost  annual 
adjustment  factors  to  section  8  rents. 
The  Department  declines  to  use  such  an 
approach,  except  on  an  appeals  basis, 
since  it  has  no  authority  to  do  so  under 
LIHPRHA. 

The  Department  received  three 
comments  stating  that  HUD  should 
publish  the  methodology  utilized  in 
determining  the  rent  adjustment  factor 
so  that  underwriters  can  adjust  their 
tmderwriting  procedures.  The 
commenters  reconmiended  that  this 
method  should  be  flexible  and 
responsive  to  changing  circumstances. 
The  determination  of  the  rent 
adjustment  factor  is  flexible  since  it 
provides  an  owner  with  an  appeals 
process  based  on  a  project  budget 
review  if  it  believes  it  has  incurred 
extraordinary  expenses.  Three  other 
comjnenters  indicated  their  preference 
for  budget-based  operating  expense 
increases.  The  Department  can  only 
respond,  however,  that  the  combination 
of  the  statutorily  required  annual 
adjustment  factor  and  the  opportunity 
for  budget-based  appeals  will  fairly 
address  all  their  concerns. 

A  commenter  suggested  that  the 
aimual  adjustment  factor  for  rents 
should  be  based  on  the  current  section  8 
annual  adjustment  factor.  The 
Department  rejects  this  suggestion 
because  section  8  armual  adjustment 
factors  reflect  changes  in  the  rental 
market  supply  and  demand  conditions, 
and  have  no  necessary  relationship  to 
changes  in  operating  costs.  For  instance, 
in  a  depressed  market,  operating  costs 
often  continue  to  increase  even  though 
rents  are  stable  or  decreasing. 

The  Department  received  one 
comment  asking  whether,  if  an  aimual 
adjustment  factor  is  used,  the  rent 
increase  will  be  processed  in  the  same 
manner  as  the  existing  section  8  special 
adjustments,  i.e.,  only  for  taxes,  utihties, 
and  insurance.  As  discussed,  the  annual 
adjustment  factor  is  apphed  to  operating 
expenses  as  a  whole. 

Three  commenters  suggested  that  any 
annual  adjustment  factor  also  be 
applied  to  replacement  reserve 
contributions.  Replacement  reserve 
contributions  are  not  included  as 
operating  expenses  and  thus  are  not 
subject  to  the  annual  adjustment  factor. 
Changes  to  replacement  reserve 
contributions  may  be  requested  of  the 
local  HUD  field  office  which  will  review 


the  adequacy  of  the  existing  level  of 
contribution. 

Three  commenters  asked  that  the 
annual  adjustment  factor  be  determined 
for  geographic  regions  As  described 
above,  the  Department  has  decided  to 
use  data  for  the  adjustment  factor  that  is 
available  on  a  fairly  current  basis  for 
the  four  census  regions  and  for  72 
metropolitan  areas  that  cover  about 
two-thirds  of  the  nation's  population. 
Another  commenter  suggested  that  in 
developing  an  anniial  adjustment  factor, 
HUD  should  allow  each  area  office  to 
modify  the  ^a^.tor  to  reflect  unusual 
operating  costs  in  a  particular 
geographic  region.  The  Department  has 
decided  to  handle  geographic  variations 
with  the  consistently  available  CPI  data 
described  earlier.  Again,  an  owner  who 
has  experienced  unusual  operating  costs 
may  use  the  appeals  process  that  the 
Department  has  created  for  this  purpose. 

Five  comm.enters  requested 
cla.nfication  of  paragraph  (a](10)  of  this 
section,  which  permits  any  savings  from 
reductions  in  operating  expenses  due  to 
management  efficiencies  to  be  deposited 
in  the  project's  reserve  for  replacements 
account,  and  then  distributed  to  the 
owner  with  HL'D  approval.  The 
commenters  wondered  how  savings 
from  reductions  in  operating  expenses 
would  be  calculated.  The  Department 
believes  that  this  provision,  set  forth  in 


section 
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;H)  of  LIHPRHA,  is  a 


remnant  from  an  earlier  version  of  the 
statute,  which  provided  for  budget- 
based  rent  increases.  With  the  budget 
method,  it  would  be  simple  to  determine 
reductions  in  operating  expenses  and 
decide  how  rnuch  of  the  reduction  was 
due  to  management  efficiencies, 
However,  the  use  of  an  annua; 
adjustment  factor  to  increase  operating 
expenses,  makes  it  difficult  to  determine 
what  portion  of  any  savings  are  due  to 
management  efficiencies.  For  this 
reason,  the  Department  will  not  make 
the  determination  required  under  this 
section  and  will  seek  a  technical 
amendment  of  this  section  of  the  statute. 
Such  savings  instead  will  go  into  the 
residual  receipts  account. 

One  commenter  objected  to,  and  one 
commenter  approved  of,  Lhe  requirem.ent 
that  in  order  for  the  Department  to 
approve  a  plan  of  action  for  a  project, 
there  must  be  no  open  findings  of 
noncompliance  with  the  fair  housing  and 
civil  rights  legislation  and  regulations 
listed  in  paragraph  (a)(12).  The 
Department  has  retained  this 
requirement,  for  the  reasons  noted  in  the 
previous  section,  discussing  §  248,141, 
The  Department  reiterates  that  owners 
of  eligible  low  income  housing  must 
continue  to  comply  with  the  civil  rights 
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legislation  and  regulations  listed  in  this 
paragraph  of  the  interim  rule  after 
approval  of  a  plan  of  action. 

One  commenter  stated  that  the 
proposed  rule  did  not  make  it  ck ar 
under  what  circumstances  a  prepayment 
or  termination  could  occur  in  connection 
with  a  plan  of  action  for  incentives  and 
recommended  that  paragraph  (c).  which 
refers  to  prepayments  and  terminations 
be  deleted,  Pursuant  to  section  2n(a)  of 
LIHPRHA,  an  owner  of  eligible  low- 
income  housing  may  prepay  its  mortgage 
or  terminate  the  mortgage  insurance 
contract  only  m  accordance  with  a  plan 
of  action  which  has  been  approved  by 
the  Department.  When  the  Department 
approves  a  plan  of  action  for  incentives. 
It  does  not  prohibit  mortgage 
prepaymient  or  insurance  termination, 
but  m  exchange  for  providing  incentives, 
places  restrictions  on  the  use  of  the 
property  in  the  event  of  prepayment  or 
termination.  This  is  the  purpose  of  the 
agreements  referred  to  m  paragraph  (c) 
of  this  section,  which  are  executed  at 
the  time  of  approval  of  the  plan  of 
action.  If  an  owner  prepays  or 
terminates  after  a  plan  of  action  for 
incentives  has  been  approved,  the 
regulatory  agreement  on  the  project  will 
no  longer  be  effective,  but  a  use 
agreement,  containing  the  affordability 
restrictions  approved  in  the  plan  of 
action  as  well  as  other  tenant 
protections,  will  continue  to  bind  the 
project  for  its  remaining  useful  life. 
Although  prepayment  occurs,  the  project 
will  still  be  preserved  for  low  income 
use.  in  accordance  with  the  purpose  of 
LIHPRHA. 

A  commenter  requested  that 
paragraph  (d)  permit  State  or  local 
governments,  as  well  as  owners,  to 
appeal  a  determination  of  remaining 
useful  life.  Section  222(c)(3)  of  LIHPRHA 
specifically  provides  for  an  owner's 
appeal  of  the  Department's 
determination  of  the  project's  remaining 
useful  life.  However,  the  owner  may  not 
exercise  this  appeal  right  until  fifty 
years  after  approval  of  the  plan  of 
action.  Because  an  appeals  mechanism 
is  not  needed  at  this  time,  the 
Department  will  delay  formulating  such 
a  system  until  a  later  date.  At  that  time, 
HUD  will  consider  extending  this  right 
to  State  and  local  governments. 

Section  248  147    (Housing  Standards) 

A  commenter  suggested  that  this 
section,  requiring  an  owner  to  "maintain 
the  project  in  accordance  with  local 
codes  or  housing  quality  standards, 
whichever  is  stricter,"  is  too  permissive 
and  that  the  owner  must  not  merely 
agree  to  maintain  the  project,  but  must 
also  demonstrate  that  the  project  is  in 
compliance  with  the  housing  standards 


as  a  condition  of  receiving  incentives. 
LIHPRHA  assumes  that  a  project  will  be 
in  compliance  with  housing  standards  as 
part  of  the  rehabilitation  plan  required 
for  approval  of  a  plan  of  action 
involving  incentives.  It  is  the  intent  of 
the  Department  to  examine  projects  that 
are  in  violation  of  housing  code 
standards  at  the  time  of  plan  of  action 
review  and  to  require  owners  to  accept 
incentives  such  as  a  section  241 
rehabilitation  loan  or  a  flexible  subsidy 
capital  im.provements  loan  in  order  to 
cure  these  violations  and  secure 
approval  of  the  plan  of  action.  Pursuant 
to  §  248.145(b],  an  owner  who  retains 
the  project  under  this  subpart  may  not 
receive  any  incentives  or  distributions, 
except  those  designed  to  correct  the 
project's  deficiencies,  until  the  project  is 
in  accord  with  the  housing  quality 
standards  This  should  provide 
sufficient  assurance  that  an  owner  will 
bring  the  project  up  to  the  standards 
required  under  this  section.  If  the  owner 
fails  to  do  so,  several  sanctions  are 
available.  The  owner's  annual 
distribution  can  be  denied  or  limited 
and  the  disbursements  from  an  equity 
take-out  loan  can  be  withheld  and  used 
for  repair  of  the  project. 

Two  commenters  wanted  to  allow 
tenants  and  State  or  local  governments 
the  opportunity  to  trigger  sanctions 
against  an  owner  if  it  fails  to  comply 
with  the  housing  quality  standards.  The 
Department  will  receive  complaints 
from  tenants  or  governmental  entities  of 
building  deficiencies  and  violations  of 
building  codes  and  will  then  impose 
sanctions  where  warranted. 

The  question  of  whether  sanctions 
will  be  effective  against  nonprofit 
purchasers  was  raised  by  one 
commenter  Sanctions  could  trigger  a 
default  on  the  section  241(f)  acquisition 
loan  and  on  the  original  project 
mortgage.  While  discretion  will  be 
exercised,  HUD  will  use  whatever 
sanctions  it  considers  appropriate  to 
enforce  the  housing  quality  standards. 
HUD  recognizes  that  its  sanctions  could 
trigger  a  loan  default  and  cause  a 
mortgage  assignment,  yet  HUD  would 
carry  out  such  a  sanction  if  it 
determined  that  this  would  be  the  only 
method  for  maintaining  the  quality  of 
the  property. 

^suggestion  was  made  by  two 
commenters  that  tenants  should  be 
directly  involved  in  the  annual 
inspection  and  have  input  on  the 
project's  condition  In  response  to  these 
comments,  HUD  has  agreed  to  notify  the 
tenant  representative  30  days  prior  to 
the  annual  inspection,  and  in  the 
absence  of  a  tenant  representative.  HUD 
wnll  require  the  owner  to  post  a  30-day 


notice  of  the  annual  inspection,  inviting 
tenants  and  their  representatives  to 
participate  in  the  inspection  with 
Departmental  personnel  and  to  submit 
comments  regarding  the  physical 
condition  of  the  project.  Two 
commenters  also  recommended  that 
local  city  code  enforcement  officials 
should  be  contacted  to  obtain  the 
history  of  enforcement  actions  against 
the  project  and  to  cooperate  in  the 
enforcement  of  housing  standards.  State 
and  local  officials  carry  out  their  own 
project  inspections  and  the  Department 
believes  that  it  is  not  necessary  to 
formally  obtain  their  input.  HUD 
encourages  local  housing  code  officials, 
tenants  and  the  tenant  representatives 
to  submit  any  comments  concerning  the 
past  history  and  current  physical 
condition  of  the  project. 

Two  commenters  recommended  that 
potential  purchasers  be  given  the  results 
of  HUD's  annual  inspection,  particularly 
if  deficiencies  are  found.  The  annual 
inspection  is  performed  by  the 
Department  after  approval  of  the  plan  of 
action  and  after  rehabilitation  has  been 
completed.  Prospective  purchasers  are 
allowed,  pursuant  to  §  248.157(f).  to 
inspect  the  property  after  filing  an 
expression  of  interest.  Another 
commenter  proposed  that  tenants  be 
given  up  to  30  days  to  comment  on  the 
results  of  HUD's  annual  inspection.  The 
Department  intends  to  fully  enforce 
housing  quality  standards  and  tenants 
are  encouraged  to  submit  complaints  of 
deficiencies  at  any  time,  but  a  30-day 
comment  period  would  serve  only  to 
delay  the  Department's  orders  to  make 
repairs.  The  results  of  an  annual 
physical  inspection  are  available  to 
tenants  and  other  interested  parties 
through  the  submission  of  a  Freedom  of 
Information  Act  request. 

One  commenter  ask«d  for  clarification 
as  to  the  sanctions  available  to  HUD  if 
an  owner  fails  to  comply  with  the  terms 
of  the  use  agreement  or  the  Plan  of 
Action.  The  sanctions  listed  in  §  248.147 
pertain  only  to  violations  of  housing 
standards.  In  cases  where  the 
requirements  of  the  plan  of  action  are 
imposed  through  the  execution  of  a 
regulatory  agreement  or  amendment  of 
the  existing  regulatory  agreement,  the 
sanctions  available  to  HUD  are  those 
stated  in  the  regulatory  agreement  i.e.. 
chiefly,  requesting  the  insured 
mortgagee  to  declare  a  default  and 
accelerate  the  debt,  foreclosure  (in  the 
case  of  a  HUD-held  mortgage),  taking 
possession  of  the  project,  or  injunctive 
or  other  judicial  reUef  or  remedies  If  the 
plan  of  action's  requirements  are 
implemented  through  a  use  agreement 
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Section  248. 149    (Timetable  for 
Approval  of  a  Plan  of  Action] 

Six  comments  were  received 
regarding  the  amount  of  time  the 
Department  has  in  which  to  approve  a 
plan  of  action,  once  submitted.  Two 
conunerters  suggested  that  the 
Departments  deadline  for  approval  be 
shortened  to  90  days  from  18a  The  180- 
day  period  is  derived  from  section  225  of 
the  statute  and  is  necessary  to  provide 
the  Department  with  adequate 
processing  time.  This  time  frame  allows 
60  days  for  HUD  to  review  the  plan  and 
notify  the  owner  of  any  deficiencies.  60 
days  for  the  owner  to  respond,  and 
another  60  days  for  HUD  to  review  any 
revisions. 

Another  commenter  requested  that  the 
processing  clock  be  interrupted  during 
any  period  where  the  owner  has  been 
asked  to  submit  addibonal  information 
or  remedy  deficiencies.  The  180-day 
time  limit  applies  only  to  the 
Department  and  is  applicable  in  cases 
where  the  owner  (and  purchaser,  in  the 
case  of  a  plan  of  action  involving  a 
transfer)  have  adequately  addressed  all 
issues  related  to  the  plan  of  action.  If 
plan  of  action  revisions  are  not  received 
within  that  time  frame,  the  statute  does 
not  require  Departmental  approval  of 
the  plan  within  this  time  frame. 

The  180-day  deadline  does  not  apply 
to  plans  of  action  that  are  not  approved 
because  of  defidenciea.  One  commenter 
suggests  this  should  only  be  the  case  if 
there  are  material  deficiencies.  Section 
225  of  LIHPRHA.  from  which  this 
provision  of  the  rule  is  derived,  does  not 
distinguish  between  material  and 
nonmaterial  deficiencies,  and  thus  the 
interim  rule  likewise  makes  no  such 
distinction. 

The  rule  provides  that  if  the 
Department  does  not  act  within  the  time 
constraints  of  this  section,  the  owner 
will  receive  incentives  and  assistance  in 
an  amount  that  the  owner  would  have 
received  if  the  Department  had  complied 
with  the  time  limitations.  One 
commenter  questioned  whether  the 
ov.'ner  will  be  permitted  to  accrue 
interes!  on  the  amotmt  it  would  have 
received  if  the  plan  of  action  was 
approved  in  a  timely  manner.  The 
Department  will  pay  the  owner 
re*roact!Vp!y  for  incentives  delayed  due 
to  Hl'D  s  failure  to  meet  processing 
deadlines  but  will  not  pay  interest  on 
any  late  payraen'  of  incentives. 

.\nother  commenter  recommended 
that  the  nile  be  chan«*d  90  'hat  Sfa'e  or 
local  government*  rf?ce!ve  ail  deficiency 
letters  from  the  Department  regardtna 
Diana  of  action.  This  charge  is  not 


necessary  because  any  revisions 
submitted  by  the  owner  to  the 
Departnrent  must  also  be  submitted  to 
the  State  or  local  agency.  As  part  of  the 
requirement  that  owners  give  plans  of 
action  to  State  or  local  agencies,  owners 
are  also  responsible  for  keeping  those 
agencies  informed  about  any  changes  or 
revisions  to  those  plans. 

Section  246.153    (Incentives  to  Extend 
Low  Income  Use) 

The  Department  received  eleven 
comments  concerning  the  provision  of 
incentives  to  retain  the  affordability 
restrictions  on  eligible  low  income 
housing.  A  commenter  recommended 
that  paragraph  (b)(1)  of  this  section  be 
amended  to  authorize  release  of  all 
residual  receipts  as  of  the  plan  of  action 
approval  date.  The  commenter  stated 
that  the  release  of  residual  receipts 
should  be  automatic  and  should  be  in 
addition  to  the  annual  authorized  return 
because  residual  receipts  belong  to  the 
owner  and  the  owner  paid  taxes  on  this 
money.  The  Department  declines  to 
make  the  release  of  residual  receipts 
automatic  since  it  does  not  have  the 
authority  to  do  so  under  LIHPRHA. 
Section  219(a)  of  the  statute  only 
authorizes  the  Department  to  provide 
incentives  necessary  "to  enable  the 
owner  to  receive  the  annual  authorized 
return  for  the  housing  determined  under 
section  214(a),  pay  debt  service  on  the 
federally-assisted  mortgage  covering  the 
housing,  pay  debt  service  on  any  loan 
for  rehabilitation  of  the  housing,  and 
meet  project  operating  expenses  and 
establish  adequate  reserves."  Thus,  the 
owner  can  access  the  residual  receipts 
account  only  when  it  has  unpaid 
distributions  accruing  prior  to 
implementation  of  the  plan  of  action,  or 
to  realize  the  8%  annual  authorized 
return  under  the  plan  of  action. 

A  commenter  also  suggested  that  the 
regulations  should  authorize  release  of 
land  owned  by  the  owner  and  currently 
included  as  security  under  the  mortgage, 
if  such  land  is  not  an  integral  part  of  the 
housing.  The  Department  will  consider 
allowing  a  partial  release  of  security  on 
a  case-by-case  basis  as  part  of  the  plan 
of  action  in  accordance  with  the 
administrative  requirements  applicable 
to  FHA  programs  generally.  Partial 
releases  of  security  require  mortgagee 
consent.  Owners  are  advised  to  requef^ 
the  release  at  the  time  of  their  first 
notice  of  intent  so  that  appraisers  can  be 
instructed  to  make  separate  value 
determinations.  If  a  partial  release  of 
security  is  requested  after  this  point,  the 
owner  would  be  required  to  obtain 
another  appraisal  and  to  pay  for  HUD's 
new  appraisal  and  any  third  appraisal,  if 
necessary. 


A  commenter  recommended  that 
sufficient  section  8  assistance  should  be 
provided  to  cover  all  the  units  occupied 
by  tenants  with  income  at  or  below  80% 
of  the  area  median  income.  The 
Department  reaffirms  that  it  intends  to 
provide  section  8  assistance  to  ail 
current  low  and  very-iow  mcome 
tenants.  Additional  assistance  may  also 
be  reserved  based  on  the  tenant  income 
profile  required  m  §  24-8.135(el. 

A  commenter  stated  that  the 
Department  should  accept 
rehabilitation,  equity  and  acquisition 
financing  from  any  source,  public  or 
private,  without  necessarily  using 
section  241  mortgage  insurance,  The 
Department's  position  is  that  the  plan  of 
action  may  include  an  uninsured 
rehabilitation  loan  provided  that  the 
terms  of  the  loan,  including  monitoring 
of  rehabilitation,  and  default 
acceleration  and  forpciosure  provisions 
are  acceptable  to  the  Department. 

A  commenter  asked  about  the  impact 
to  the  debt  ser\'ice  on  the  section  236 
mortgage  if  the  interest  reduction 
payment  is  redirected  to  the  second 
mortgage.  The  Department  has 
determined  that  redirection  of  the 
interest  reduction  payment  ("IRP")  will 
have  no  effect  on  the  project's  total  debt 
service.  Instead,  the  IRP  will  be 
redirected  to  service  the  debt  on  the 
second  mortgage  and  the  first  loan  will 
be  fully  serviced  from  project  rental 
income.  Two  commenters  also  pointed 
out  that  a  redirection  of  the  section  236 
interest  reduction  payment  has  no  effect 
as  an  incentive.  The  Department  agrees 
but  will  still  allow  the  redirection  to  be 
requested  as  part  of  the  plan  of  action 
since  it  is  authorized  by  statute  as  an 
incentive.  Mortgagee  consent  wouid  also 
be  required  m  this  case. 

A  commenter  asked  how  the  owner  is 
guaranteed  the  income  reflected  m  the 
section  236  basic  rents  if  the  rents  of 
moderate  income  residents  are  limited 
to  the  lower  of  30%  of  the  adjusted  gross 
income  or  the  section  8  existing  FMR 
The  Department  has  determined  that 
section  8  contract  rents  may  go  over 
120%  of  the  FMR  as  long  as  the  gross 
potential  income  for  the  project  does  not 
exceed  the  Federal  cost  limit.  Where 
necessary,  section  8  rents  in  effect  will 
subsidize  market  rents  in  order  to 
ensure  that  the  project  remains 
affordable  and  that  the  owner  has 
enough  income  to  operate  the  project 
and  receive  an  adequate  return  on 
preser\'ation  equity.  If  the  rent  stream  in 
the  future  were  to  fall  short  of  the 
amount  needed  to  provide  the  owner 
with  an  8  percent  return,  access  to 
residual  receipts  could  be  provided  or 
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the  shortfall  accrued  for  distribution  in  a 
future  year. 

Section  248.157    (Voluntary  Sale  for 
Projects  Not  Exceeding  the  Federal  Cos: 
Limit) 

The  Department  received  397 
comments  concerning  this  section  of  the 
proposed  rule.  The  majority  of  the 
com.ments  focused  on  three  major 
issues.  The  ranking  of  priority 
purchasers,  the  twelve-month  priority 
purchaser  marketing  period,  and  the 
level  and  timing  of  the  earnest  money 
deposit. 

The  Department  received  86 
comments  concerning  the  earnest  money 
deposit  which  must  be  submitted  by 
qualified  purchasers  as  part  of  a  bona 
fide  offer  to  purchase  eligible  low 
income  hou'^ing  pursuant  to  this  subpart 
The  issues  raised  by  the  commenters 
concerned  the  amount  of  the  earnest 
money  deposit,  specifically  whether  if 
would  be  feasible  for  priority  purchasers 
to  raise  the  money;  the  timing  of  the 
deposit,  along  with  the  concern  that  the 
funds  could  be  tied  up  for  a  year;  and 
the  waiver  of  the  deposit  by  an  owTier  or 
the  Department.  The  proposed  rule,  in 
paragraph  (gl  of  this  section,  requires 
that  a  bona  tide  offer  include  an  earnest 
money  deposit  equal  to  one  percent  of 
the  transfer  preservation  value  of  the 
project.  While  the  statute  does  not 
expressly  require  such  a  deposit,  the 
Department  believes  that  an  earnest 
money  deposit  is  a  reasonable  means  of 
ensuring  that  a  purchaser  is  making  a 
good  faith  offer.  The  purpose  of  the 
earnest  money  deposit  is  not  to  decrease 
an  owner's  risk  or  to  ensure  that  a 
purchaser  has  the  financial  capacity  to 
complete  the  transfer,  as  two 
commenters  suggested,  but  to  prevent 
sham  offers  which  could  result  in  an 
owner  prepaying  the  mortgage  or 
terminating  the  insurance  contract  in 
contravention  of  the  purposes  of  this 
subpart.  One  commenter  suggested  thdt 
a  more  appropriate  requirement  for 
preventing  sham»  offers  would  be  to 
require  HUD  review  of  corporate 
documents,  the  history  of  the 
organization,  and  previous  HUD 
participation  information.  The 
Department  intends  to  review  a 
purchaser's  corporate  documents  when 
an  expression  of  interest  is  submitted 
and  will  look  at  its  previous 
participation  information  when 
approving  a  plan  of  action.  However,  the 
Department  believes  that  an  earnest 
money  deposit  is  necessary  at  the  time 
of  submission  of  a  bona  fide  offer  in 
order  to  deter  sham  offers  and  to  fulfill 
the  requirem.ents  of  LIHPRH.A. 
Therefore,  the  Department  has  retained 
the  concept  of  an  earnes!  money  deposit 


with  the  following  modifications  made 
m  response  to  public  comments. 

Commenters  suggested  a  range  of 
alternatives  to  the  amount  of  the  earnest 
money  deposit  established  m  the 
proposed  rule.  All  of  the  commenters 
who  raised  a  concern  as  to  the  amount 
of  the  deposit,  except  for  two,  claimed 
that  the  proposed  amount  was 
excessive.  Commenters  protested  that 
many  priority  purchasers  would  not  be 
able  to  raise  the  predevelopment  funds 
for  the  deposit,  and  that  the  deposit 
would  limit  the  participation  of  many 
nonprofit  organizations  in  the 
preservation  program.  In  order  to 
m.itigate  these  effects,  commenters 
suggested  that  the  earnest  money 
deposit  be  eliminated,  or  decreased  to 
anywhere  from  $100  per  unit,  to  $50,000 
per  project.  Many  com.menters  suggested 
a  range  for  the  deposit,  such  as  the 
lesser  of  $400  per  unit  or  $40,000  for  the 
project. 

The  Department  acknowledges  that  a 
large  earnest  money  deposit  may  be 
prohibitive  to  many  priority  purchasers. 
In  response  to  the  reactions  of  the 
commenters,  the  Department  has 
amended  paragraph  (gKl)(ii)  of  this 
section  to  require  an  earnest  money 
deposit  equal  to  the  lesser  of  one 
percent  of  the  transfer  preservation 
value  of  the  project,  $50,000,  or  $500  per 
unit.  Resident  councils  intending  to 
purchase  a  project  pursuant  to  a 
resident  homeownership  plan  under 
§  248.173  or  §  248.175  must  submit  an 
earnest  money  deposit  equal  to  $200  per 
unit  for  75%  of  the  occupied  units.  The 
rational  for  the  lower  amount  of  the 
deposit  under  a  resident  homeownership 
plan  is  that  the  purpose  of  the  earnest 
money  deposit  is  different.  It  is  not  to 
deter  sham,  offers,  but  to  ensure 
sufficient  tenant  support  to  make  the 
homeownership  plan  successful. 
Paragraph  (f)  of  ihe  proposed  rule, 
which  lists  the  information  the 
Department  must  provide  to  a  purchaser 
who  has  submitted  an  expression  8f 
interest,  has  also  been  amended  to 
include  a  worksheet  which  wall  indicate 
the  level  of  the  earnest  money  deposit 
required  of  the  purchaser. 

One  commenter  questioned  what 
source  could  be  used  to  raise  the  earnest 
money  deposit  The  statute  and  the 
proposed  rule  are  both  silent  on  this 
matter.  The  Department  is  not 
authorized  to  provide  funds  to  a 
purchaser  except  in  connection  with  an 
approved  plan  of  action.  The 
Department  defers  to  the  purchaser  to 
choose  the  source  of  the  deposit, 
whether  from  the  purchaser's  own 
funds,  loans  or  grants.  With  regard  to 
resident  councils  who  intend  to 


purchase  the  project  under  a 
homeownership  plan  under  §  24ti.l73  or 
§  248  175,  the  earnest  money  could  come 
from  a  pledge  of  the  tenants'  security 
deposits  as  long  as  this  pledge  would 
not  violate  any  State  or  local  laws  and 
the  dWner  has  given  its  agreement  to  the 
pledge. 

The  earnest  money  deposit  may  not, 
in  any  transfer  under  this  subpart,  be 
provided  by  the  owner,  or  by  any  entity 
affiliated  with  the  owner.  However,  an 
owner  may  waive  the  requirement  of  an 
earnest  money  deposit  or  decrease  the 
amount  of  the  deposit,  Paragraph  (g)(2) 
has  been  amended  to  provide  for  this 
waiver  or  decrease.  In  order  to  waive  or 
lower  the  deposit,  an  owner  must  state 
in  its  second  notice  of  intent  submitted 
under  S  248.133.  that  it  intends  to  waive 
or  accept  a  lower  earnest  money 
deposit,  and  that  the  waiver  or  decrease 
will  apply  to  all  qualified  purchasers.  If 
an  owner  fails  to  declare  its  intent  to 
waive  or  decrease  the  deposit  in  the 
second  notice  of  intent,  the  deposit  may 
be  waived  or  decreased  during  the  time 
the  project  is  held  out  for  sale  through 
written  notice  to  the  Secretary.  The 
Secretary  will  then  notify  all  purchasers 
which  have  submitted  an  expression  of 
interest  of  the  owner's  decision  to  waive 
the  deposit  or  accept  a  lower  deposit.  A 
waiver  of  or  decrease  in  the  earnest 
money  deposit  applies  to  all  qualified 
purchasers  who  submit  a  bona  fide  offer 
for  a  particular  project,  except  for 
resident  councils  who  intend  to 
purchase  the  project  under  a 
homeownership  plan  pursuant  to 
S  248.173  or  {  248.175.  Resident  councils 
will  still  be  required  to  provide  an 
earnest  money  deposit,  despite  an 
owner's  waiver  or  decrease,  because,  in 
the  case  of  resident  homeownership,  the 
purpose  of  the  deposit  is  to  ensure 
sufficient  tenant  support  to  make  such 
an  undertaking  successful,  not  to  avoid 
sham  offers. 

With  regard  to  the  timing  of  the 
deposit,  comments  ranged  from 
suggesting  that  the  deposit  be  tied  to  site 
control  to  requiring  that  the  deposit  be 
due  45  days  after  HUD  approval  of  the 
bona  fide  offer.  The  Department 
concedes  that  there  is  a  concern  among 
purchasers  that  under  the  proposed  rule 
the  earnest  money  could  be  tied  up  for  a 
year  without  acceptance  of  the  offer, 
making  it  difficult  for  purchasers  to 
obtain  predevelopment  funding  and 
preventing  purchasers  from  putting  the 
money  to  use  elsewhere.  In  response  to 
public  comments,  the  Department,  while 
still  requiring  the  earnest  money  deposit 
at  the  time  a  bona  fide  offer  is 
submitted,  has  amended  paragraph  (h) 
of  this  section  to  require  an  owner  to 
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accept  or  reject  a  bona  fide  offer  which 
has  been  made  durng  the  appropna*? 
purchase  penod.  within  .30  days  from  the 
rece;pt  of  the  offer.  If  'he  owner  rejects 
an  offer,  the  earnest  mcaiey  deposit  must 
be  returned  to  the  purchaser  however. 
the  offer  will  still  be  deemed  a  bona  fide 
offer  which  an  owner  may  later  accept. 
If  the  owner  accepts  an  offer  at  a  later 
date,  after  first  rejecting  it  and  retiiming 
the  earnest  money  deposit,  the 
purchaser,  if  still  interested  in  buying 
the  project,  must  redeposit  the  earnest 
money  within  30  days  from  receipt  of 
the  owner  s  acceptance  of  the  offer. 

Five  cciTLmenters  stated  that  while  an 
earnest  money  deposit  is  held  by  an 
owner,  it  should  be  deposited  in  a  HUD- 
supervised  escrow  account  earning 
interest  to  the  benefit  of  the  purchaser. 
The  Department  will  defer  to  State  and 
local  law  on  this  issue.  The  earnest 
money  deposit  must  be  held  in 
accordance  with  the  laws  of  the 
jurisdiction  in  which  the  project  is 
located 

The  Department  received  89 
comments  concerning  the  ranking  of 
pronry  purchasers  under  paragraph  (h) 
of  this  section.  Twenty-nine  of  these 
comments  suggested  aboiishirtg  any  type 
of  ranking  among  priority  purchasers, 
while  80  comments  expressed 
agreement  with  the  concept  but 
suggested  expanding  the  first  priority 
beyond  residen'  councils  who  intend  to 
purchase  the  proiec  pursuant  to  a 
homeo'ATiers.-ip  plan  under  5  248.173  or 
J  248.175.  Commecters  claimed  that 
expanding  the  ranking  system  would 
acknowledee  tenant  preferences  for 
rental  housing  and  would  permit 
nonprofit  organizations  with  experience 
in  owning  and  operating  low  income 
housing  more  opportunity  for  purchasing 
projects  under  this  subpart.  Commenters 
wishing  expansion  of  the  ranking  system 
suggested  that  first  priority  be  given  to 
any  resident  council,  regardless  of  the 
type  of  ownership  it  seeks,  to 
community-based  notq)rofit 
organizations,  or  at  least  those 
commumty -based  nonprofits  with 
tenant-endorsement  or  to  any  priority 
purchaser  with  tenant  endorsement. 

The  Department  acknowledges  that 
resident  homeownership  will  account 
for  only  a  small  portion  of  all 
preservation  plans  of  action  for  eligible 
low  income  housing.  In  most  cases  the 
projects  will  remain  as  low  income 
housing  and  in  this  situation  tenants 
r-.ay  support  a  tenants  association  or  a 

ommunity-based  nonprofit  organization 
''J  own  and  manage  the  project.  In  order 
to  accommodate  these  preferences  and 
to  provide  community -based  nonfBx>fit 
organizations  with  the  maximum 


opportunity  to  purchase  eligible  low 
income  housing,  the  Department  has 
decided  to  expand  the  groups  who  are 
eligible  to  purchase  a  project  during  the 
first  priority  purchaser  marketing  period 
to  include  resident  councils  purchasing  a 
project  as  rental  housing  and 
commonity-based  nonprofit 
organizations  with  tenant  endorsement. 

In  order  for  a  community-based 
nonprofit  organization  or  a  resident 
council  intending  to  purchase  a  project 
and  maintain  it  as  rental  housing  to  be 
among  the  first  of  priority  purchasers, 
the  organization  or  council  must 
demonstrate  that  it  has  the  support  of  a 
majority  of  the  tenants  of  the  project 
This  support  can  be  demonstrated  by  a 
resolution  of  the  resident  council  or  by  a 
petition  signed  by  tenants  representing  a 
majority  of  the  occupied  units.  A 
resident  council  intending  to  purchase 
the  project  under  a  resident 
homeownership  plan  must  demonstrate 
that  it  has  the  tenant  support  required 
under  9  24ai73(c).  The  proposed 
ranking  system  in  paragraph  (h)  has 
been  omitted  from  the  regulation, 
paragraph  (c)  has  been  amended  to 
change  the  priorities  during  the  lock-out 
period,  and  paragraph  (g)  has  been 
amended  to  require  that  evidence  of 
tenant  support  be  submitted  as  part  of 
the  bona  fide  offer,  if  the  offer  is  made 
during  the  first  priority  purchaser 
marketing  period 

The  Department  received  68 
comments  contesting  the  12-month 
marketing  period  for  resident  councils 
under  paragraph  (h)  of  this  section  of  the 
proposed  rule.  All  of  the  commenters 
preferred  a  shorter  marketmg  period; 
many  advocated  two.  three  or  six  month 
periods  for  priority  purchasers,  while 
others  suggested  permitting  an  owner  to 
negotiate  a  sale  at  any  time  with  any 
priority  purchaser,  giving  tenants  a  right 
of  first  refusal,  or  allownng  known 
priority  purchasers  to  certify  that  they 
do  not  want  to  make  an  offer.  The 
commenters  expressed  concern  that 
owners  may  be  reluctant  to  sell  if  they 
have  to  wait  12  months  before  accepting 
an  offer  and  hence,  may  decide  to  retain 
the  project  instead.  Also,  there  was  a 
concern  that  purchasers  may  find  it 
difficult  to  obtain  funding  and  might  be 
hesitant  to  invest  time  and  resources  in 
an  offer  which  could  be  held  for  a  year 
before  acceptance  or  rejection.  In 
recognition  of  these  concerns,  the 
Department  has  amended  paragraph  (c] 
to  shorten  the  marketing  period. 

Beginning  on  the  date  of  receipt  of  the 
second  notice  of  intent  resident 
councils  and  comnraraty-based 
nonprofits,  with  the  requisite  tenant 
support,  will  have  six  months  in  which 


to  make  a  bona  fide  offer  without 
ccmpptition  from  any  other  priority  or 
qualified  purchasers.  During  this  six- 
month  period,  an  owner  may  accept  a 
bona  fide  offer  from  a  resident  council 
or  community-based  nonprofit 
organization  with  tenant  endorsement, 
within  30  days  of  receiving  the  offer. 
Any  acceptance  by  an  owner  is 
conditioned  on  liUD's  approval  that  the 
offer  meets  the  requirements  of  a  bona 
fide  offer.  From,  the  end  of  this  six- 
month  period,  until  12  m.onths  after 
receipt  of  the  second  notice  of  intent, 
any  priority  purchaser  may  submit  a 
bona  fide  offer,  and  an  owner  may 
accept  an  offer  from  any  priority 
purchaser  it  chooses,  conditioned  on 
HUB'S  determination  that  the  ofTer  is 
bona  fide.  Once  the  12-month  period  has 
expired,  all  qualified  purchasers  will 
have  the  opportunity  to  submit  bona  fide 
offers  diiTing  the  next  three  months. 

Twenty  comments  were  received 
regarding  the  language  in  paragraph  (a] 
of  the  proposed  rule  which  states  that 
an  owner  is  not  obligated  to  accept  a 
bona  fide  offer  under  this  section,  but 
m.ay  elect  to  retain  the  project  and 
request  incentives.  The  com.menters 
expressed  concern  that  permitting  an 
owner  to  change  its  mmd  about  selling 
the  project  after  receipt  and  acceptance 
of  a  bona  fide  offer  would  result  in  the 
loss  of  time  and  resources  by  pnority 
purchasers  who  go  to  the  trouble  of 
obtaining  tenant  endorsement  and 
raising  an  earnest  money  deposit.  Some 
commenters  suggested  that  to  deter 
owners  from  changing  their  minds,  there 
should  be  a  penalty,  such  as  a  five  year 
penod  from  the  date  of  rejection  of  an 
offer  which  was  previously  accepted,  in 
which  an  owner  may  not  submit  another 
notice  ct  intent  or  prepay  the  mortgRse 
or  terminate  the  mortgage  insurance 
contract. 

The  Department  recognizes  the 
concern  raised  by  potential  purchasers 
with  regard  to  this  issue.  However, 
section  220  of  UHPRHA  imposes  no 
obligation  on  an  owner  to  accept  a  bona 
fide  offer.  LIHPRHA  creates  two 
separate  types  of  sales  transactions; 
those  under  section  220  for  sales  of 
property  within  the  Federal  cost  limit 
where  an  owner  "may"  accept  a  bona 
fide  offer  from  a  qualified  purchaser, 
and  those  under  section  221,  where  the 
property  exceeds  the  Federal  cost  limit, 
and  an  owner  must  accept  the  first  bona 
fide  offer  it  receives  at  a  price  that  is  not 
less  than  the  transfer  preservation 
value.  The  establishment  of  this 
dichotomy  illustrates  Congress'  intent 
that  the  provisions  of  section  220  be 
vohintary,  as  opposed  to  the  mandatory 
provisions  of  section  221.  To  impose  an 
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obligation  on  an  owner  to  accept  a  bona 
fide  offer  under  this  section  would  be 
contrary  to  standard  real  estate 
practice,  where  an  owner  may  change 
its  mind  and  take  a  property  off  the 
market,  and  in  the  absence  of  any 
indication  to  the  contrary  in  the  statute, 
the  Department  docs  not  have  the 
authority  to  o-eate  such  an  obugahon 
purchaser  whose  boiia  fide  offer  has 
been  accepted  by  an  owner  who  later 
withdraws  its  acceptance  may  seek 
remedies  under  State  and  local  law. 
Also,  there  are  certain  restrictions  buiit 
into  the  statute  and  the  regulation  which 
should  have  the  effect  of  deterring  an 
owner  from  changing  its  mind  once  it 
has  accepted  a  bona  fide  offer.  For 
instance,  if  an  owner  changes  its  mind 
and  fails  to  submit  a  plan  of  action 
within  s;x  months  after  receivmg  the 
information  from  the  Department  in 
§  248.131,  the  waiting  period  of 
§  248.1.35(h)  applies,  precluding  the  filing 
of  another  initial  notice  of  intent  for  six 
months. 

One  comnienter  suggested,  that  in 
carrying  out  its  responsibilibes  under 
paragraph  (b)  of  this  section,  the 
Department  solicit  and  maintain  a  list  of 
priority  purchasers  who  will  be  notified 
when  purchasing  opportunities  are 
available.  The  Department  intends  to 
create  such  a  list  including  qualified, 
non-prionty  purchasers,  in  order  to 
streamline  its  informational  duties  under 
this  paragraph,  and  requests  that  any 
potential  purchasers  who  wish  to  be 
part  of  this  list  contact  the  local  HUD 
office  with  their  request. 

One  commenter  contested  that  the 
three-month  qualified  purchaser  period 
in  paragraph  (cj  of  this  section  is 
inadequate  since  it  would  not  give 
priority  purchasers  who  are 
unsucccsfui  in  the  priority  purchaser 
period  sufficient  Lime  to  seek  a  partner 
and  restructure  a  deal.  The  three-month 
period  in  paragraph  (c)  is  denved  from 
the  statutory  language  of  section  220(c), 
and  hence  cannot  be  modified  by  the 
Department.  .A.lso,  the  Dcp  irtment  sees 
no  reason  why  a  bona  fide  offer  by  a 
priority  purchaser  would  not  be 
accepted,  unless  an  owner  accepts 
another  offer  or  changes  its  mind  about 
selling  ttie  project  m  which  case, 
extending  the  three-month  period  would 
not  benefit  the  failed  purchaser.  If  an 
offer  is  not  accepted  because  it  is  not 
bona  fide,  a  purchaser  may  resubnut  an 
acceptable  contract  of  sale  and  earnest 
money  deposit 

Three  commenters  stated  that  in  cases 
Ahere  ea  owTiCr  receives  mere  than  one 
bona  fide  offer  frr.m  priority  purchasers. 
the  owner  should  be  required  to  accept 
the  offer  from  the  priority  purchaser 


which  has  the  highest  ranking  in 
paragraph  (h)  of  the  proposed  nile. 
provided  that  the  offer  is  at  least  80%  of 
the  project's  transfer  preservation  value. 
As  previously  noted,  paragraph  (hi  has 
been  amended  to  omit  the  ranking 
sv'stem  contemplated  ;n  the  proposed 
ruia.  If  an  owner  receives  m.ore  than  one 
A     offer,  it  may  choose  which  one  it  wishes 
to  accept;  the  only  requirement  being 
thst  the  offer  is  bond  fide.  Sp(  tion  220  of 
the  statute  slates  that  the  purchase  price 
cf  a  project  sold  under  that  section  may 
not  exceed  the  preservation  value  of  the 
project  and  paragraph  (d)  of  this  section 
repeats  that  language.  The  statute  does 
not  establish  a  minimum  purchase  price 
for  the  voluntary  sale  of  a  project  under 
this  section  and.  m  the  absence  of  any 
statutory  direction,  the  Department  has 
decided  not  to  impose  such  a 
requirement. 

The  Department  received  tw.) 
comments  questioning  whether 
community -based  nonp-ofit 
crg'TTizations  will  be  required  to 
establish  a  separate  nonprofit 
sub9idiar>'  to  purchase  a  project  under 
this  section,  as  is  required  for  projects 
constructed  under  section  202.  Most 
eligible  low  income  housing  is  covered 
by  a  regulatory  agreement  which 
requires  an  owmcr  to  be  a  single  asset 
mortgagor.  The  Department,  therefore, 
experts  (hat  separate  subsidiaries  will 
be  established  m  order  to  meet  this 
regulatory  requirement.  It  is  expected 
thai  State  and  local  go\'emmcntB  shall 
ii'.SQ  establish  separate  mortgagor 
entities  for  the  purpose  of  purchasing 
eligible  low  income  housing.  If  a 
separate  subsidiary  is  established  or 
being  established,  the  purchaser  should 
notify  \K'D  of  this  fact  when  submitting 
an  expression  of  interest  under 
paragraph  (e)  of  this  secborL 

One  commenter  requested  that  the 
State  or  local  goverr.ment  be  informed 
if  a!l  expressions  of  interest  received  by 
the  Department,  while  another  asked  for 
notification  at  the  time  a  bona  fide  offer 
is  submitted.  The  State  or  local 
government  will  receive  a  copy  of  the 
second  notice  of  intent  submitted  by  the 
owmer,  and  will  be  made  aware  at  that 
time  that  the  project  is  up  for  sale.  A 
copy  of  liie  plan  of  action  will  also  be 
submittec  to  the  State  or  local 
government,  which  will  then  have  a  60- 
day  comment  period.  These 
requirements  provide  sufficient  notice  to 
these  entities. 

One  commenter  stated  that  in  order  to 
estimate  the  ex^jenses  involved  in 
acquiring  the  project,  th.e  purchaser  must 
have  access  to  any  expense  analyses, 
(. persting  income,  and  rehabilitation 
estim.ates  for  the  project.  This 


information  shall  be  provided  to  any 
purchasers  under  paragraph  (f)  of  this 
section  who  have  submitted  an 
expression  of  interest. 

Eleven  comments  were  received  by 
the  Department  concerning  the  fact  that 
a  bona  fide  offer,  as  set  forth  in 
paragraph  (g)  of  this  section,  must 
contain  a  contract  of  sale  as  well  as  an 
earnest  money  deposit.  The  primary 
concern  was  that  priority  purchasers 
may  not  have  the  sophistication  and 
experience  necessary  to  draft  an 
acceptable  contract,  and  this  could  lead 
to  rejection  of  their  offer.  The 
commenters  suggested  that  HUD 
prepare  draft  contracts  of  sale  to  be 
used  by  purchasers  under  this  subpart. 
The  tJepartment  will  provide  some 
guidance  at  to  required  or  prohibited 
language  for  the  contract  in  its 
administrative  guidance,  but  sees  no 
need  to  prescribe  an  entire  model 
contract. 

Paragraph  (g)  of  this  section  of  the 
proposed  rule  has  been  amended  to 
explicitly  state  that  a  bona  fide  offer 
must  be  for  a  purchase  price  which  does 
not  exceed  the  transfer  preservation 
value  of  the  project.  This  limitation 
applies  to  voluntary  sales  under  this 
section,  as  well  as  to  mandatory  sales 
under  S  248.161.  It  is  equally  applicable 
regardless  of  whether  the  transfer  is 
financed  solely  through  f-fUD  assistance 
or  through  other  sources. 

Five  commenters  stated  that  an  owner 
should  have  the  sole  responsibility  of 
deciding  whether  an  offer  is  bona  fide, 
and  HUD  should  not  have  to  review 
each  offer.  The  Department  agrees  that 
reviewring  each  offer  is  not  necessary. 
Therefore,  paragraph  (il  has  been 
amended  to  require  HUD  review  only  of 
the  offer  which  is  accepted  by  the 
owner,  rather  than  of  all  of  the  offers 
which  are  submitted.  Departmental 
review  of  the  accepted  offer  is 
necessary  to  ensure  compliance  with  the 
statutory  requirement  that  a  project  can 
be  sold  only  to  a  qualified  purchaser 
which  has  made  a  bona  fide  offer.  While 
HUD  will  not  review  all  offers  to  ensure 
that  they  are  bona  fide,  all  offers  which 
are  received  by  an  owner  must  still  be 
submitted  to  the  Department  in  case  a 
review  is  required  to  ensure  that  an 
owner  has  not  received  any  bona  fide 
offers  and  thus,  is  entitled  to  prepay  or 
terminate  the  insurance  contract  under 
i  246.169. 

Another  commenter  stated  that  the 
contract  of  sale  and  earnest  money 
deposit  should  be  a  minimum  standard 
and  that  an  owner  should  be  entitled  to 
conduct  further  investigation  before 
determining  that  an  offer  is  bona  fide. 
Paragraph  (h)  has  been  amended  to 
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require  an  owner  to  accept  or  reject  a 
bona  fide  offer  within  30  days  of  receipt. 
During  that  30-day  period  an  owner  may 
conduct  any  investigation  it  desires 
prior  to  accepting  or  rejecting  the  offer. 

Paragraph  (/)  of  this  section  permits 
an  owner  to  prepay  or  voluntarily 
terminate  the  insurance  contract  if  a 
sales  transaction,  for  which  a  bona  fide 
offer  was  accepted  and  approved  by 
HUD.  is  not  consummated  within  90 
days  of  approval  of  the  plan  of  action 
and  if  the  failure  to  complete  the 
transaction  was  for  reasons  not 
attributable  in  whole  or  in  part  to  the 
owner.  One  commenter  stated  that  the 
proposed  rule  should  be  clarified  to 
show  that  prepayment  would  not  be 
allowed  if  a  bona  fide  offer  is  made  and 
rejected;  if  the  purchaser  is  unable  to 
complete  the  sale  for  reasons  within  the 
owner's  control:  or  if  HUD  fails  to  act  in 
a  timely  fashion.  Under  section  220  of 
the  statute,  an  owner  is  not  required  to 
accept  a  bona  fide  offer.  If  it  rejects  all 
of  the  offers  it  receives,  an  owner  may 
not  prepay,  but  must  continue  the 
affordabihty  restrictions  in  place  and 
may  submit  a  plan  of  action  for 
incentives,  if  it  can  meet  the  time 
requirements  of  §  248.135(a),  or  file  a 
new  notice  of  intent  under  §  248.105  to 
receive  incentives.  If  an  owner  attempts 
to  sell  the  project  under  the  mandatory 
sale  provisions  of  §  243.161,  it  must 
accept  the  first  bona  fide  offer  it 
receives,  in  accordance  with  the  priority 
purchaser  marketing  period  established 
in  this  section.  If  an  owner  rejects  any 
offers  under  §  248.161,  it  will  not  be 
permitted  to  prepay  or  terminate  under 
this  paragraph.  Paragraph  [!)  clearly 
encompasses  the  commenter's  second 
concern;  if  a  purchaser  cannot 
consummate  a  sales  transaction,  for 
which  a  bona  fide  offer  has  been 
accepted  and  approved  by  HUD,  and  the 
owner  is  to  blame,  the  owner  will  not  be 
permitted  to  prepay  or  terminate.  If  the 
Department  does  not  meet  the  time 
requirements  for  providing  assistance 
under  an  approved  plan  of  action,  an 
owner  is  ehgible  to  prepay  or  terminate, 
pursuant  to  §  248.169.  Sanctions  are  not 
imposed  if  the  Department  misses  any 
other  time  constraints. 

Three  commenters  contested  the 
additional  60-day  lock-in  period  set 
forth  in  paragraph  (/)(2)  of  this  section, 
which  requires  an  owner,  if  a  transfer 
falls  through  after  the  conclusion  of  the 
15-month  sales  period,  to  contact  those 
qualified  purchasers  whose  bona  fide 
offers  were  not  accepted,  to  invite  them 
to  renew  their  offers  and  purchase  the 
project.  The  commenters  claimed  that 
the  statute  does  not  provide  any 
authority  for  this  extension  of  the  sales 


period.  The  Department  acknowledges 
that  there  is  no  express  authority  in 
LIHPRHA  for  this  requirement;  however, 
the  primary  intent  of  the  statute  is  to 
preserve  eligible  low  income  housing 
and  this  one-time  window  would  fulfill 
the  statute's  intent  without  unduly 
restricting  an  owTier's  rights.  If  an  offer 
is  made  and  accepted  during  the  60-day 
period,  the  owmer  would  be  in  the  same 
position  as  if  the  first  transaction  had 
been  consummated.  If  an  offer  is  not 
made  or  accepted,  an  owner  will  be 
eligible  to  prepay  only  two  months  after 
it  would  have  in  the  absence  of  this 
requirement.  The  Department  believes 
that  the  benefit  of  this  60-day  period,  the 
purpose  of  which  is  in  part  to  ensure 
that  an  owner  does  not  accept  an  offer  it 
knows  will  fail  in  order  to  thwart  the 
purpose  of  the  statute,  far  outweighs  any 
cost. 

One  commenter  suggested  that  the 
proposed  rule  be  amended  to  provide 
that  an  owner  would  not  be  required  to 
wait  longer  than  12  months  before 
receiving  incentives  or  opening  the  sale 
period  to  qualified  purchasers  and  that 
an  owner  would  not  be  required  to  wait 
more  than  15  months  before  gaining  the 
unencumbered  right  to  prepay.  Pursuant 
to  section  220  of  the  statute,  as  long  as 
an  owner  has  not  accepted  a  bona  fide 
offer  from  a  priority  purchaser,  the  sales 
period  for  qualified  purchasers  will 
begin  automatically  12  months  after 
submission  of  the  second  notice  intent. 
However,  an  owner  will  not  be 
guaranteed  the  receipt  of  incentives 
within  this  12-month  period  or  eligibility 
to  prepay  within  15  months.  Section  224 
of  LIHPRHA.  implemented  in  S  248.169 
of  the  proposed  rule,  sets  forth  the 
period  of  time  an  owner  must  wait 
before  being  eligible  to  prepay  due  to 
the  failure  of  HUD  to  provide  the  agreed 
upon  incentives  in  a  timely  maimer 
because  of  the  failure  of  a  sales 
transaction  for  which  the  owner  was  not 
to  blame,  or  because  no  bona  fide  offers 
were  received.  These  time  constraints 
were  established  in  the  statute  and  the 
Department  has  no  authority  to  oveiride 
them. 

Sixty-three  comments  were  received 
by  the  Department  concerning 
paragraph  (m)  of  this  section,  which 
limits  the  Federal  financial  assistance 
provided  to  qualified  purchasers  to  that 
needed  to  cover  certain  enumerated 
project  costs.  Tv/o  commenters  stated 
that  the  assistance  provided  under  this 
section  should  be  the  same  for  both 
priority  and  qualified  purchasers.  Three 
commenters  stated  that  technical 
assistance  funds  should  be  available  to 
all  tenant  groups,  regardless  of  the  form 
of  ownership  they  choose.  In  addition  to 


the  assistance  and  incentives  given  to 
all  qualified  purchasers,  priority 
purchasers  may  be  reimbursed,  under 
paragraph  (m](6).  for  transaction 
expenses  incurred  in  acquiring  the 
project,  and  may  receive  a  grant  under 
paragraph  (o)  of  this  section.  Also, 
pursuant  to  paragraph  (m)(7),  those 
resident  councils  v^ho  are  purchasing  a 
project  in  accordance  with  a  resident 
homeownership  plan  under  §  248.173  or 
S  248.175  may  receive  financial 
assistance  to  cover  the  costs  of  training 
for  the  tenants,  the  resident  council  and 
for  homeowrnership  counseling.  The 
additional  assistance  for  priority 
purchasers  and  resident  councils  under 
the  homeownership  program  is 
specifically  authorized  in  section  220(d] 
of  LIHPRHA.  HUD  cannot  exceed  its 
statutory  authority  by  providing  funding 
in  excess  of  that  designated  in  the 
statute  for  each  type  of  piu"chaser. 

Another  commenter  stated  that  the 
Federal  assistance  provided  to  a 
purchaser  should  be  sufficient  to  cover 
the  debt  service  on  all  of  the  federally- 
assisted  mortgages  on  the  project.  This 
section  of  the  rule  has  been  amended 
accordingly. 

Ten  commenters  were  concerned  that 
sufficient  assistance  be  provided  under 
paragraph  (m)(4)  to  ensure  that  all 
project  operating  costs  will  be  supported 
by  the  project's  rental  income.  The 
commenters  suggested  that  the 
organizational  and  overhead  costs  of 
ongoing  ownership  and  operation, 
including  management  oversight, 
financial  monitoring,  inspections,  budget 
preparation,  and  audit  oversight  should 
be  expenses  which  will  be  paid  out  of 
project  income.  The  Department  will 
include  as  project  operating  expenses 
those  reasonable  expenses  which  are 
ordinarily  covered  in  the  program  under 
which  the  project  is  insured. 

One  commenter  stated  that  an  owner 
should  earn  interest  on  reserve  for 
replacement  deposits.  All  reserve  for 
replacement  accounts  may  be  invested 
and  earn  interest  at  the  request  of  the 
owner  to  the  mortgagee.  Under 
Mortgagee  Letter  83-24,  mortgagees  may 
not  refuse  such  requests,  provided  the 
requested  investment  is  eligible  and  the 
owner  agrees  to  pay  a  reasonable  fee  to 
compensate  the  mortgagee  for  expenses. 

The  Department  received  23 
comments  stating  that  priority 
purchasers  should  be  entitled  to  a  return 
on  equity,  pursuant  to  paragraph  (m)(5). 
The  definition  of  priority  purchaser,  in 
§  248.101,  requires  that  the  purchaser  be 
a  nonprofit  organization.  A  nonprofit 
organization  is  not  normally  entitled  to  a 
return  on  its  investment.  However,  the 
Department  acknowledges  that  virtually 
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all  priority  purchasers  will  be  dependent 
on  Federal  assistance  in  order  to 
consummate  a  transfer  under  this 
section  and  will  need  an  acquisition 
loan  under  section  241(f).  An  acquisition 
Inan  may  only  co\'er  95%  of  the  transfer 
preservation  equity  of  the  project,  plus, 
in  the  case  of  priority  purchasers, 
expenses  associated  with  the 
acquisition,  loan  closing  and 
implementation  of  the  plan  of  action. 
and  the  remaining  5%  must  come  from 
the  purchaser's  own  funds  or  other 
finanang  soutcs.  The  Department 
recognizes  that  priority  purchasers  may 
need  to  borrow  the  5%.  Therefore,  the 
Department  will  build  into  the  rent 
stream  a  rrtum  on  any  actual  cash 
investment  by  the  purchaser  and  debt 
service  on  any  gap  financing.  The  extra 
income  must  be  allocated  towards  debt 
sep.'ice  pav-ments  on  the  non-federal 
loan,  and  if  there  is  no  non-federal  loan, 
or  if  the  return  exceeds  the  debt  service 
on  the  loan,  then  the  surplus  cash  must 
be  deposited  in  the  residua!  receipts 
account  for  the  project.  For  prionty 
purchasers,  HUD  may  also  provide  a 
grant  lo  cover  the  5%  equity 
requirement. 

Sixteen  com.T.en'ers  asked  for  more 
clarification  as  to  what  transachon  costs 
will  be  reimbursed  to  priority 
purchasers  under  paragraph  (m)(6).  The 
Department  will  provide  a  one-t;me 
grant  to  pnorit\'  purchasers  on  a  case- 
by-case  basis  in  an  amount  not  in 
excess  of  5%  of  the  project's  transfer 
preservalMin  equity.  The  p'-rchaser 
should  list  ihose  cos's  for  which  it  is 
seeking  reimbursement  m  the  plan  of 
action.  At  the  time  of  plan  of  action 
approval,  the  Depart.ment  will  determine 
the  amount  of  th"  grant,  .\s  noted  in  the 
preamble  to  the  proposed  rule, 
organizational  costs  incurred  in 
estfiblishing  the  nonprorif  purrhasing 
organization  are  re'mbursable.  Tenant 
training  end  education  ccs'.s  incurred  by 
a  priority  purchaser  which  is  not  a 
resident  '-ouncil  purchasing  the  project 
under  a  homeownership  plan,  m.ay  be 
reim.bursf'd  depending  on  the  need  for 
the  training  and  the  reasonableness  of 
the  costs.  In  response  to  one 
commenter's  request,  brokers  fees  are 
not  a  reimbursable  expense.  Seller 
financing  will  not  be  permitted  to  cover 
transaction  costs. 

Fifteen  commenters  stated  that 
resident  councils  and  other  priority 
purchasers  should  be  permitted  to 
receive  the  assistance  set  forth  in 
paragraphs  (m)(6J  and  (7)  to  cover 
transaction,  training,  and  counselirg 
cos's,  on  an  up-front  basis,  rather  'han 
being  reimbursed  after  the  fact.  These 
commenters  asserted  that  resident 


councils  and  other  priority  purchasers 
require  seed  money  for  predevelopment 
costs  to  assist  in  the  preparation  of  a 
bona  fide  offer  and  the  plan  of  action 
and  for  tenant  education.  The 
Department  recognizes  the  ne^d  for 
financial  backing  early  in  the 
prepayment  process.  However,  statutory- 
constraints  prohibit  the  Department 
from  expending  funds  prior  to  approval 
of  a  plan  of  action.  Section  2201d)(2], 
from  which  paragraph  [ml  of  thi'^  section 
is  derived,  authorizes  the  Department  to 
provide  assistance  only  for  approvable 
plans  of  action.  The  same  constraint 
exists  for  mandatory'  sales  under  section 
221(d)[ll,  Therefore,  the  Department  is 
not  able  to  pro\  ide  any  of  the  assistance 
authorized  under  paragraph  (m)  prior  to 
approving  a  plan  of  action.  The  plan  of 
action  should  ir:c!ude  the  transaction 
and  training  expenses  which  the 
resident  council  or  other  priority 
purchaser  incurred  or  will  incur  with 
regard  to  the  transfer  of  the  project 
HIT)  will  reimburse  the  purchaser  for 
those  expenses  covered  under  this 
section  at  the  time  of  the  transfer. 

Two  commenters  suggested  that  HUD 
have  a  specific  technical  assistance  pool 
for  resident  groups  who  require  such 
assistance  and  a  standard  set  of 
curricula  for  training  which  will  be 
covered  under  paragraph  (m](7). 
Resident  councils  purchasing  under  a 
resident  homeovtmership  plan  must 
include  in  thieir  plan  a  description  of  the 
scope  of  any  training  they  intend  to 
undertake.  The  council  must  work  with 
a  nonprofit  organization,  approved  by 
HUD.  to  develop  the  tenants'  capacity 
for  hcmeowneiship.  These  requirementa 
are  stringent  enough  to  ensure  that  any 
training  program  is  acceptable  to  the 
Department,  while  leaving  resident 
councils  with  sufficient  flexibility  to 
tailor  any  training  program  to  their 
particular  needs.  For  these  reasons,  the 
Department  believes  that  it  is 
unnecassary  for  it  to  establish  training 
criteria  or  to  preapprove  trainers. 

The  Department  received  11 
comments  concerning  paragraph  (n)  of 
this  section,  which  requires  that  the 
amount  of  any  residual  receipts 
transferred  to  the  selling  owner  be 
deducted  from  the  sale  price  of  the 
project.  This  language  is  derived  from 
section  220(d)(3)  of  the  statute.  As  noted 
in  the  preamble  to  the  proposed  rule, 
this  provision  poses  a  problem  since 
residual  receipts  are  not  included  in  the 
sale  price  of  the  project,  which  is  capped 
at  the  project's  transfer  preservation 
vahje.  Therefore,  deducting  the  amount 
of  the  residua!  receipts  from  the  sale 
p.rice  will  result  in  owners  realizing  less 
than  the  full  amount  of  the  project's 


transfer  preservation  value.  In  the 
proposed  rule,  the  Department 
speutically  requested  conaments  aa  to 
how  tins  inconsistency  should  be  dealt 
with.  Two  commenters  expressed 
agreement  with  the  statutory  language; 
one  commenter  responded  by  suggesting 
that  the  purchaser  buy  the  residua] 
receipts  from  the  owner  and  eight 
commenters  asserted  that  an  owner 
should  be  permitted  to  receive  the  full 
transfer  preservation  value  of  the 
project  and  suggested  that  residual 
receipts  be  added  to  transfer 
preservation  \  alue  in  the  appraisals  end 
then  deducted  pursuant  to  this  section. 
The  Department  has  considered  this 
problem  and  feels  that  adding  residual 
receipts  to  preservation  value  would  be 
inconsistent  with  customary  appraisal 
standards,  which  section  Z13(c)  of  the 
statute  instructs  HUD  to  implement. 
Since  the  statute  and  its  legislative 
historv'  give  no  indication  that  this 
provision  was  h  drafting  error,  the 
Depaiirrtn'  'tj.js'  n'ssume  that  Congress 
intended  th^;  1  'J.  I)  oeduct  residual 
receipts  from  transfer  preservation 
value.  Therefore,  the  rule  continues  to 
track  the  language  of  the  statute. 
Purchasers  may  buy  the  residual 
receipts  from  the  owner  as  part  of  the 
sales  transaction;  however,  the 
Department  will  not  subsidize  this 
purchase. 

Three  commenters  raised  concerns 
regarding  paragraph  (o)  of  this  section, 
which  authorizes  grant  assistance  for 
priority  purchasers.  The  assistance  may 
not  be  in  excess  of  the  present  value  of 
the  total  projected  fair  market  rent  for 
the  next  ten  years,  or  such  longer  period 
if  necessary  to  cover  the  costs  listed  in 
paragraph  (m).  One  commenter 
questioned  whether  the  grant  would  be 
available  concurrently  with  section  8 
assistance.  Another  commenter  asked 
whether  the  grant  can  be  provided  for 
more  than  ten  years  and  if  there  is  a 
limit  on  the  amount  of  the  grant.  As  the 
proposed  rule  indicates,  a  grant  under 
this  paragraph  is  a  one-time  grant.  The 
reference  to  the  ten  year  or  longer 
period  of  time  is  to  compare  the  grant  to 
the  present  value  of  the  fair  market  rents 
over  time.  "Hie  purpose  of  the  grants  is 
to  provide  HUD  with  more  flexibility  to 
work  with  priority  purchasers  to 
determine  the  most  appropriate  mix  of 
subsidies,  i.e.,  grants  and  incentives. 
Grant  fluids  could,  therefore,  be  made 
available  in  conjunction  with  section  8 
assistance.  There  is  no  cap  on  the  grant, 
however,  the  amount  wiU  depend  on  the 
costs  listed  in  paragraph  (m)  and  will  be 
limited  to  what  is  necessary  to  cover 
those  costs  for  each  particular  project. 
Another  commenter  stated  that  HUD 
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should  develop  guidelines  for  allocating 
these  grants.  As  noted  above,  the 
purpose  of  providing  assistance  in  the 
form  of  grants  is  to  give  HUD  flexibility 
m  financing  specific  projects.  The 
Department  will  review  plans  of  action 
to  assure  that  the  mix  of  proposed 
subsidies  is  appropriate  and  is  the  least 
costly  alternative  to  the  Federal 
sovemment. 

Three  comments  were  received 
concerning  paragraph  (pj  of  this  section, 
which  states  that  the  Department  shall 
be  entitled  to  seek  reimbursement  for 
sny  assistance  proN-ided  under  this 
subpart  to  a  priority  purchaser  who 
becomes  affihated  with,  or  sells  the 
project  to,  a  non-priority  purchaser  who 
would  not  otherwise  be  eligible  for  such 
assistance.  One  commenter  claimed  that 
the  language  of  this  paragraph  should  be 
amended  to  state  that  HUD  "may  under 
some  circimistances"  be  reimbursed  in 
order  to  permit  a  nonprofit  to  affiliate 
with  a  for-profit  organization  and  not  be 
penalized.  This  type  of  affiliation  is 
exactly  what  this  paragraph  is  intended 
to  discourage.  If  a  nonprofit  and  for- 
profit  jointly  owTi  the  project,  the 
ownership  entity  would  no  longer  meet 
the  definition  of  a  priority  purchaser, 
and  hence  shoidd  not  have  access  to  the 
additional  assistance  available  only  to 
priority  purchasers.  Another  commenter 
stated  that  if  a  priority  purchaser  sells 
•he  project  to  a  qualified  purchaser, 
HUD  should  modify  the  plan  of  action 
and  only  seek  reimbursement  of  the 
grant  on  a  prorated  basis  and 
reimbursement  of  the  transaction 
expenses  which  have  not  already  been 
used.  The  Department  has  decided  not 
to  prorate  the  grant.  The  grant  is 
provided  in  one  lump  sum  and  the 
Department  may  seek  reimbursement  in 
the  full  amount  This  paragraph  requires 
reimbursement  of  assistance  which  is  in 
excess  of  that  to  which  a  nonpriority 
purchaser  is  entitled.  Since  Federal 
reimbursement  of  transaction  expenses 
is  assistance  which  is  only  provided  to 
priority  purchasers,  the  entire  amount  of 
the  assistance  must  be  returned  if  the 
owner  is  no  longer  a  priority  purchaser. 
Another  commenter  suggested  that  this 
paragraph  set  a  time  limit  on 
reimbursements  to  the  Department.  The 
Department  beheves  that  a  time  limit  of 
ten  years  from  the  date  of  approval  of 
the  plan  of  action  would  be  sufficient  to 
serve  the  purpose  of  this  provision, 
while  providing  HUD  with  adequate 
reimbursement.  The  rule  has  been 
amended  to  permit  HUD  to  seek 
reimbursement  for  assistance  if  a 
priority  purchaser  affiliates  with,  or  sells 
the  project  to,  a  for-profit  organization 


within  ten  years  of  approval  of  the  plan 
of  action. 

Section  248. 161    (Mandatory  Sale  for 
Housing  Exceeding  Federal  Cost  Limit) 

In  the  proposed  rule,  the  Department 
requested  comments  concerning  how  the 
Federal  grants  provided  to  qualified 
purchasers  under  paragraph  (d]  should 
be  allocated  if  there  are  insufficient 
appropriations  to  fund  all  the  requests. 
The  Department  received  nineteen 
comments  in  response  to  this  request. 
Many  commenters  suggested  that  in 
allocating  insufficient  grant  money, 
priority  be  given  to  projects  with  the 
greatest  amount  of  tenant  involvement, 
the  highest  percentage  of  very  low 
income  tenants  and  those  which  will 
remain  permanently  affordable  to  low 
income  tenants.  Others  recommended 
that  preference  be  given  according  to 
when  the  projects  are  eligible  to  prepay, 
with  those  being  eligible  within  twelve 
months  given  priority  over  those  which 
are  eligible  within  twenty-four  months. 
Some  commenters  stated  that  there 
should  be  equal  access  to  the  grants  and 
suggested  that  State  and  local 
govenmaents  be  required  to  pay  the 
shortfall  that  cannot  be  covered  by 
Federal  fimds.  Another  commenter 
recommended  that  preferences  be  based 
on  a  demonstrated  need  for  low  income 
housing  or  on  a  showing  that  minority 
housing  opportunities  and  racial 
integration  would  be  adversely  affected 
if  the  mortgage  is  prepaid.  One 
commenter  also  recommended  that  first 
priority  for  grant  assistance  should  be 
provided  to  projects  located  in  areas 
with  low  income  housing  shortages. 

Allocating  grants  according  to  the 
need  for  the  housing  may  be  unrealistic 
since  it  is  expected  that  there  is  a  need 
for  each  project  being  sold  under  the 
mandatory  sale  provisions  of  this 
section  and  that  its  prepayment  may 
affect  minorities;  otherwise  the  owner 
most  likely  would  be  eligible  to  prepay 
the  mortgage  or  terminate  the  insurance 
contract  under  S  248.141  and  would  not 
be  selling  the  project  under  this  section. 
Additionally,  the  Department  does  not 
have  the  authority  to  require  a  State  or 
local  government  to  provide  grants  to 
make  up  for  the  shortfall  in  Federal 
funds. 

The  statutory  restrictions  governing 
the  maimer  in  which  plans  of  action  are 
submitted  and  the  time  frames  for  their 
approval  make  the  rest  of  these 
suggestions  infeasible.  LIHPRHA 
establishes  a  specific  time  in  which  the 
Department  must  approve  a  plan  of 
action  and  provide  the  agreed-upon 
funding.  If  the  assistance  is  not  provided 
within  the  statutory  time  frames,  as  set 


forth  in  §  248.169.  then  an  owner  may 
prepay  the  mortgage  or  terminate  the 
insurance  contract  and  the  project  will 
be  lost  from  the  low  income  housing 
inventory.  In  order  to  implement  the 
allocation  processes  suggested  by  the 
commenters,  the  Department  would  be 
required  to  withhold  its  approval  of  a 
plan  of  action  until  it  received  other 
plans  and  could  then  compare  them  to 
determine  which  have  the  most  tenant 
involvement  or  the  most  very  low 
income  tenants.  Since  owners  and 
purchasers  will  be  submitting  their  plans 
of  action  at  different  times,  withholding 
approval  of  the  plans  could  result  in 
more  prepayments  and  terminations  due 
to  the  delay  caused  by  this  process. 

The  alternative  would  be  to  provide 
grants  to  only  a  certain  class  of  projects, 
such  as  those  that  are  only  twelve 
months  away  from  prepayment; 
however,  if  there  are  few  projects  in  this 
class  in  a  particular  year,  funds  which 
could  have  been  provided  to  other 
projects  would  be  withheld,  resulting  in 
needless  losses  to  the  low  income 
housing  inventory.  The  Department  has 
decided  to  continue  considering  this 
matter  in  the  event  that  it  receives 
inadequate  fimding  in  the  future. 

In  response  to  internal  discussions, 
the  Department  has  amended  §  248.161 
of  the  proposed  rule  to  permit  an  owner, 
at  its  option,  to  accept  an  offer  to 
purchase  eligible  low  income  housing  at 
a  sale  price  less  than  the  transfer 
preservation  value  of  the  project. 
Sections  221  (b)(1)  and  (c)  of  LIHPRHA 
require  an  owner,  under  the  mandatory 
sale  provisions,  to  accept  a  bona  fide 
offer  to  purchase  the  housing  for  a  sale 
price  not  less  than  the  transfer 
preservation  value.  VVhile  the 
Department  recognizes  that  an  offer  to 
purchase  the  housing  at  a  price  less  than 
the  transfer  preservation  value  does  not 
meet  the  definition  of  bona  fide  offer, 
there  is  no  language  in  the  legislation 
prohibiting  an  owner  from  accepting  an 
offer  other  than  a  bona  fide  offer.  Since 
LIHPRHA  does  not  prohibit  an  owner 
from  voluntarily  accepting  an  offer  for  a 
lower  sale  price,  the  Department  has 
revised  the  rule  to  allow  an  owner  to 
accept  such  an  offer. 

Permitting  an  owner  to  accept  an  offer 
at  a  lower  sale  price  could  avert 
unnecessary  prepayments  under  section 
224  of  the  statute  in  the  event  no  bona 
fide  offers  are  received.  Additionally,  a 
lower  sale  price  would  most  likely 
require  less  Federal  subsidy,  in 
furtherance  of  section  221(a)(1)  of 
LIfiPRHA.  which  requires  that  the 
Department  employ  the  least  costly 
alternative  to  the  Federal  government  in 
achieving  the  purposes  of  the  legislation. 
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Under  the  mandatory  sale  provisions 
of  this  section,  if  an  owner  receives  an 
offer  at  a  sale  price  less  than  the 
project's  transfer  preservation  value,  the 
offer  may  be  accepted  as  long  as  it  is 
submitted  by  a  qualified  purchaser 
within  the  appropriate  sales  periods  set 
forth  in  §  248.157(c)  and  as  long  as  the 
offer  meets  all  of  the  requirements  of  a 
bona  fide  offer  in  §  248.157(g],  except  for 
the  amount  of  the  sale  price. 

Section  248. 165    (Assistance  for 
Displaced  Tenants) 

Fourteen  comments  were  received  by 

the  Department  regarding  this  section  of 
the  proposed  rule.  The  most  frequently 
made  comm.ent  concerned  relocation 
expenses.  One  commenter  asserted  that 
owners  should  not  have  to  pay  fifty 
percent  of  the  relocation  costs  incurred 
by  displaced  tenants  plus  additional 
costs  imposed  by  State  or  local  laws. 
Two  commenters  expressed  the  view 
that  owners  should  be  required  to  pay 
more  than  fifty  percent  of  the  relocation 
expenses  incurred  by  displaced  tenants. 
Three  commenters  stated  that  if  an 
owner  pays  fifty  percent  of  the 
relocation  expenses,  HUD  should  pay 
the  rest. 

Section  223(b)  of  the  statute  states 
that  the  Secretary  shall  require  the 
owner  to  "pay  fifty  percent  of  the 
moving  expenses  of  each  family 
relocated,  except  that  such  percentage 
shall  be  increased  to  the  extent  that 
State  or  local  law  of  general 
applicability  requires  a  higher  payment 
by  the  owner."  Therefore  owners  must 
pay  at  least  fifty  percent  of  the 
relocation  costs  of  displaced  tenants. 

However,  it  would  clearly  be 
inconsistent  with  this  statutory  limit  for 
the  Department  to  impose  a  financial 
burden  on  owners  in  excess  of  fifty 
percent  of  the  costs,  in  the  absence  of  a 
State  or  local  law  directing  a  higher 
payment.  As  one  commenter  pointed 
out,  those  expenses  which  must  be  paid 
by  the  owner  must  be  actual  and 
reasonable  relocation  expenses,  as 
defined  in  §  248.101  of  this  section.  The 
Department  will  not  require  an  owmer  to 
pay  unreasonable  relocation  expenses 
or  expenses  which  were  not  actually 
incurred  by  the  tenants.  Additionally, 
the  statute  does  not  impose  any  burdr-n 
on  HUD  to  pay  relocation  expenses. 
Those  relocation  expenses  which  are 
not  paid  by  the  owner  must  be  borne  by 
the  tenants. 

.According  to  one  com.menter,  tenants 
who  voluntarily  move  in  response  to  a 
notice  of  intent  to  prepay,  and  tenants 
who  pay  rents  beyond  the  regulated 
levels  after  prepayment,  should  be 
included  in  the  definition  of  displaced 
tenant  and  should  be  entitled  to  the 


protections  of  this  section.  Section  223 
of  the  statute  applies  only  to  tenants 
who  are  displaced  as  a  result  of 
prepayment  of  the  mortgage  or 
termination  of  the  mortgage  insurance 
under  |  248.169  of  thiS  subpart.  Tenants 
who  voluntarily  leave  when  a  notice  of 
intent  is  submitted  are  not  leaving  due 
to  prepayment  or  termination,  for  at  that 
point,  an  owner  would  not  know  that  it 
could  prepay  under  \  248.169,  which 
only  applies  in  extenuating 
circumstances.  If  an  owner  prepays  or 
terminates  under  |  248.169,  the 
Department  no  longer  regulates  rents, 
except  for  special  needs  tenants  who 
continue  to  reside  in  the  project  and  for 
current  tenants  if  the  project  is  located 
in  a  low-vacancy  area.  If,  in  these  cases, 
a  tenant  is  paying  more  than  the 
regulated  rents,  he  or  she  should  notify 
the  Department  and  HUD  will  enforce 
the  lower  rent,  but  any  such  tenant 
would  not  be  considered  displaced  for 
purposes  of  this  section. 

One  commenter  requested 
clarification  as  to  the  assistance  to  be 
provided  by  the  Department  in 
paragraph  (a)  of  this  section.  This 
paragraph  refers  to  the  section  8 
certificates  and  vouchers  which  will  be 
provided  by  the  Department  to  any  low 
and  very  low,  income  tenants  who  are 
displaced  as  a  result  of  a  mortgage 
prepayment  or  insurance  termination 
und*er"§  248.169  of  this  subpart.  This 
section  8  assistance  will  be  provided 
pursuant  to  24  CFR  parts  882  and  887. 

As  one  commenter  noted,  the 
Conference  Report  at  page  467  indicates 
that  HUD  is  authorized  to  set  section  8 
existing  fair  market  rents  at  the 
"exception  rent."  i.e.,  120%  of  the  fair 
market  rent,  so  that  tenants  who  receive 
the  assistance  provided  in  paragraph  (a) 
may  use  section  8  certificates  or 
vouchers  at  the  project  even  if  the 
project's  rents  exceed  the  section  8 
existing  fair  market  rent.  In  order  to 
implement  this,  the  Department  has 
amended  §  882.106(a)  and  §  887.351(b)  of 
this  title,  to  permit  approval  of  the 
exception  rent  on  a  case-by-case  basis, 
as  the  Secretary  deems  appropriate. 
Paragraph  (a)  of  this  section  has  also 
been  amended  accordingly. 

Special  needs  tenants,  and,  if  the 
project  is  located  in  a  low  vacancy  area, 
all  current  tenants,  may  accept  the 
section  8  assistance  provided  in 
paragraph  (a)  in  addition  to  the 
protections  set  forth  m  paragraphs  (e) 
and  (f],  which  permit  special  needs 
tenants  and  those  who  reside  in  a  low 
vacancy  area  to  continue  to  occupy  their 
unit  in  the  project  or  receive  a 
replacement  unit  at  the  same  rent  levels, 
for  three  years  after  the  date  of  approval 
of  the  plan  of  action.  If  these  tenants 


initially  refuse  the  section  8  assistance 
provided  in  paragraph  (a),  they  may 
apply  for  section  8  certificates  or 
vouchers  during  or  after  the  three-year 
protection  period:  as  displaced  tenants, 
they  will  be  given  priority  for  receiving 
section  8  assistance. 

Paragraph  (f)  of  this  section  provides 
that  in  order  for  the  owner  to  fulfUi  its 
obligations  with  respect  to  a  tenant  by 
providing  assistance  enabling  the  tenant 
to  occupy  a  replacement  unit,  rather 
than  continued  occupancy,  the  tenant 
must  freely  waive  its  right  to  continued 
occupancy  in  the  project.  A  commenter 
suggested  that  for  tenants  who  are  60 
years  or  older,  the  rights  which  they 
would  be  waiving  should  be  explained 
to  them  by  an  appropriate  community 
services  group.  The  Department 
concedes  that  special  needs  tenants  may 
not  be  aware  that  they  are  entitled  to 
continued  occupancy  in  the  project  or  a 
replacement  unit.  For  this  reason,  the 
Department  will  notify  special  needs 
tenants,  which  includes  tenants  62  years 
of  age,  or  older,  of  their  status  and  of  the 
protections  they  can  receive  under  this 
section  at  the  same  time  they  are 
notified  of  approval  of  the  plan  of  action 
under  §  248.169.  The  Department  does 
not  find  that  there  is  a  justification  for 
mandating  that  the  owner  arrange  to 
have  a  community  services  group  advise 
the  tenants. 

Two  commenters  suggested  that  the 
three  year  continued  occupancy  period 
should  be  applicable  to  all  current 
tenants  who  are  displaced.  However, 
section  223(c)  of  the  statute  expressly 
states  that  the  continued  occupancy  and 
replacement  unit  provisions  "shall  only 
apply"  to  special  needs  tenants  or 
tenants  residing  in  a  low  vacancy  area. 
In  the  face  of  this  clear  statutory 
limitation,  the  Department  cannot 
extend  these  protections  to  cover  ail 
displaced  tenants.  However,  as 
previously  noted,  any  displaced  low 
income  tenant  may  receive  section  8 
certificates  or  vouchers.  Also,  as  one 
commenter  pointed  out,  under  paragraph 
(d)  of  section  223  of  tlie  statute  and 
paragraph  (i)  of  the  proposed  regulation, 
an  owner  cannot  refuse  to  rent  to 
tenants  because  they  receive  section  8 
assistance. 

The  Department  received  a  suggestion 
from  one  commenter  that  upon  being 
notified  that  tenants  will  be  displaced. 
HUD  should  request  vacancy     , 
information  from  the  local  public 
housing  agency  in  order  to  locate 
suitable  housing  for  elderly  and  disabled 
tenants.  Paragraph  (c)  of  the  proposed 
rule  already  requires  the  Department  to 
consist  with  public  housing  agencies  to 
ensure  that  any  very  low  and  low 
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income  families  which  are  displaced  are 
able  to  find  suitable  replacement 
housing.  Therefore,  the  proposed 
regulation  need  not  be  amended  to 
accommodate  this  comment. 

Section  248.1^    (Permissible 
Prepayment.  Voluntary  Termination  or 
Modification  of  Commitments) 

The  Department  received  one 
comment  stating  that  an  owner  should 
not  be  permitted  to  prepay  its  mortgage 
or  terminate  the  mortgage  insurance 
contract  under  any  condition  if  it  would 
mean  that  low  income  tenants  are 
displaced  and  if  the  prepayment  or 
termination  would  result  in  a  loss  of 
affordable  housing.  Section  224  of  the 
statute,  however,  authorizes 
prepayments  and/or  terminations  if  the 
Department  approves  a  plan  of  action 
and  then  fails  to  provide  the  agreed 
upon  incentives  within  a  specified  time 
period:  if  an  owner  offers  the  project  for 
sale  in  accordance  with  the  voluntary  or 
mandatory  sale  provisions  and  no  bona 
fide  offers  are  received;  or  if  an  owner 
accepts  a  bona  fide  offer,  but  the  sales 
transaction  fails  through  no  fault  of  the 
owner.  Also,  an  owner  may  be 
permitted  to  prepay  under  this  section  at 
a  later  date  if  HUD  is  unable  to  renew  a 
section  8  housing  assistance  payments 
contract  due  to  the  lack  of  funding  and 
cannot  modify  the  commitments  or 
revise  the  incentive  package  to 
compensate  the  owner  for  the  lack  of 
section  8  assistance. 

Another  commenter  suggested  that  in 
order  to  minimize  prepayments  and 
terminations  under  this  section,  if  a 
resident  council  makes  a  bona  fide  offer 
to  purchase  the  project  and  the  offer  is 
dependent  upon  Federal  funding  which 
is  not  forthcoming,  the  residents  should 
have  time  to  seek  alternative  financing 
before  an  owner  is  permitted  to 
terminate  the  affordability  restrictions. 
Section  224(a)  of  the  statute  states  that 
a."  cvvner  may  prepay  or  terminate  if 
any  of  the  enumerated  circumstances 
occur.  The  statute  does  not  provide  any 
extra  time  period  in  order  to  secure 
other  assistance.  The  Department 
interprets  this  to  mean  that  an  owner 
has  the  option  to  prepay  or  terminate  as 
soon  as  the  Department  fails  to  meet  the 
time  periods  for  the  provision  of 
assistance  set  forth  in  paragraph  (a)(1) 
of  the  statute,  or  as  soon  as  the  fifteen- 
month  purchase  period  ends  and  the 
owner  fails  to  receive  a  bona  fide  offer. 
The  Department  acknowledges  that  an 
owner  is  not  required  to  exercise  its 
option  to  prepay  or  terminate,  and  if  an 
owner,  or  owTier  and  purchaser,  decide 
to  extend  the  time  in  which  HUD  can 
provide  assistance,  the  Department  will 
recognize  this  extension  and  make  every 


effort  to  provide  the  agreed  upon 
incentives.  Likewise,  if  an  owner  wishes 
to  hold  the  project  for  sale  past  the 
purchase  period,  the  Department  will 
recognize  a  plan  of  action  submitted  by 
the  owner  and  a  qualified  purchaser, 
subject  to  the  restriction  in  §  248.111. 
which  prohibits  HUD  from  approving  a 
plan  of  action  with  an  appraisal  which 
is  more  than  thirty  months  old. 

A  commenter  expressed  concern  that 
it  is  likely  that  many  owners  with 
projects  in  rural  areas  or  small 
municipalities  will  be  entitled  to  prepay 
the  mortgage  or  terminate  the  insurance 
contract  under  this  section.  The 
commenter  suggested  that,  in  order  to 
minimize  this  possibility,  the 
preservation  program  should  be  flexible 
and  encourage  broad  participation  of 
potential  purchasers.  The  Department 
recognizes  the  commenter's  concern, 
and  intends  to  minimize  this  outcome  by 
notifying  as  many  potential  purchasers 
as  possible  about  the  project  under 
§  248.157(b)  and  by  providing  incentive 
packages  which  are  attractive  to 
qualified  purchasers  and  will  enable 
them  to  meet  the  costs  of  owning  and 
operating  the  project. 

Paragraph  (a)(4](i]  permits  an  owmer 
to  prepay  the  mortgage  or  terminate  the 
insurance  contract  if  the  owner  receives 
and  accepts  a  bona  fide  offer,  but  the 
sales  contract  fails  through  for  reasons 
not  attributable  in  whole  or  in  part  to 
the  owner.  One  commenter  stated  that 
title  defects  or  covenants  on  the 
property  which  run  with  the  land  and 
housing  violations  which  can  be  cured 
by  making  repairs  should  not  be 
considered  attributable  to  the  owner. 
The  Department  disagrees,  with  one 
exceptiofL  Covenants  that  run  with  the 
land,  such  as  utility  easements,  should 
not  affect  an  owner's  title  to  the 
property  to  the  extent  that  it  would 
preclude  completing  a  sales  transfer,  but 
if  they  do,  and  the  owner  has  acted 
diligently  to  have  the  covenants  or 
easements  removed  and  has  failed  to  do 
so,  the  owner  would  not  be  penalized 
and  could  take  action  under  this  section. 
However,  if  there  are  defects  in  an 
owner's  title  to  the  property,  such  as 
mechanics  liens  or  liens  resulting  from 
unpaid  taxes,  it  is  the  owrner's 
responsibility  to  clear  up  these  defects 
and  if  it  fails  to  do  so  and  the  sale  falls 
through  as  a  result,  the  owner  will  not 
be  entitled  to  prepay  or  terminate  the 
mortgage  contract.  Likewise,  if  the 
project  has  been  cited  for  housing  code 
violations,  it  is  the  owner's 
responsibility  to  bring  the  project  up  to 
code.  A  housing  code  violation  is  not  the 
same  as  not  meeting  the  housing 
standards.  If  a  project  does  not  meet 


housing  standards,  the  owner  may  still 
transfer  the  project  and  the  Department 
will  make  a  rehabilitation  loan  available 
to  a  qualified  purchaser,  but  the 
purchaser  must  agree  to  maintain  the 
project  in  accordance  with  the  housing 
standards  upon  completion  of  the 
rehabilitation. 

One  commenter  requested 
clarification  as  to  what  happens  if  the 
Department  is  unable  to  provide  the 
section  8  assistance  required  under  an 
approved  plan  of  action.  If  section  8 
assistance  is  not  available  to  a  project 
for  which  a  plan  of  action  has  been 
approved  and.  as  a  result,  the 
Department  fails  to  meet  the  deadline 
for  providing  assistance  under 
paragraph  (a),  the  owner  has  the  option 
of  prepaying  the  mortgage  or  terminating 
the  mortgage  insurance  contract.  If 
section  8  assistance  is  unavailable  at 
the  time  of  renewal  of  the  housing 
assistance  payments  contract,  the 
provisions  of  paragraph  (b)  of  this 
section  are  appUcable. 

Pursuant  to  paragraph  (b),  if  HUD  is 
unable  to  extend  the  term  of  the  section 
8  assistance,  it  may  attempt  to  revise  the 
package  of  incentives  provided  to  the 
owner  imder  the  plan  of  action  and 
provide  benefits  which  are  comparable 
to  those  the  owner  had  been  receiving.  If 
HUD  is  unable  to  create  a  comparable 
incentive  package,  the  owr.er  may 
request  that  the  commitments  it  made 
pursuant  to  §  248.1451a)  (2)  through  (10) 
be  modified  or  that  the  plan  of  action  be 
terminated,  which  would  result  in 
termination  of  the  affordability 
restrictions  on  the  project.  If  the  owner 
intends  to  request  a  modification  of 
commitments  or  termination  of  the  plan 
of  action,  it  must  first  send  a  notice  to 
IHUD  stating  this  intention.  The 
Department  then  has  ninety  days  from 
the  date  of  receipt  of  this  notice  to 
extend  the  section  8  assistance  or 
comparable  incentives  and  to  continue 
the  binding  commitments  on  the  project. 
If  the  Department  is  unable  to  do  either 
of  the  foregoing  within  the  ninety-day 
period,  HUD  may  modify  the 
commitments,  and  if  this  fails,  permit 
■  termination  of  the  plan  of  action.  If  an 
owner  does  not  request  a  modification 
of  commitments  or  termination  of  the 
plan  of  action,  the  Department  is  not 
bound  to  the  ninety-day  period. 

Section  248. 1 73    (Res i den  t 
Homeownership  Program) 

The  Department  received  comments 
from  46  individuals  and  groups  on  this 
section.  The  most  significant  issue 
expressed  by  commenters  was  their 
concern  that  the  Department  had  not 
given  sufficient  priority  to  forms  of 
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homeownership  that  involved 
continuing  restrictions  to  assure  that 
units  remained  affordable  to  low  income 
families.  This  concern  was  raised  in 
several  different  contexts. 

Most  directly.  12  comments  stated 
that  too  much  emphasis  was  placed  on 
resident  homeownership  programs 
where  there  was  no  requirement  for 
permanent  affordability  restrictions  and 
no  additional  limitations  on  resale 
profits  beyond  the  20  year  phase-out 
required  by  statute  and  described  in 
paragraphs  [\]-[V].  Thirteen  comments 
advocated  the  inclusion  of  a 
requirement  that  all  resident 
homeowne.fship  programs  be  subject  to 
tne  continuing  affordability  restrictions 
for  the  remaining  useful  life  of  the 
project  und'er  §  248.145.  Four  comments 
recommended  or  asked  whether  a 
resident  council  could  impose  more 
stringent  resale  restrictions  than  those 
included  in  paragraphs  (iH*^) 

An  additional  15  com.ments 
specifically  recommended  that  limited 
equity  cooperatives  with  continuing 
income  affordability  restrictions  be 
considered  an  eligible  form  of 
homeownership.  These  comments  were 
received  despite  the  fact  that  proposed 
paragraph  (f)  explicitly  includes  such 
entities  as  an  eligible  form  of 
homeownership. 

Similarly.  20  comments  requested  that 
the  Department  allow  limited  equity 
cooperatives  to  assume  the  existing 
federally-assisted  mortgage.  By  statute, 
the  assumption  of  such  a  mortgage 
would  also  require  the  limited  equity 
cooperative  to  comply  with  the 
continuing  low-income  affordability 
restrictions  under  §  248.145. 

Lastly,  in  regard  to  funding  resident 
homeownership  programs.  10 
commenters  recommended  that  limited 
equity  cooperatives  be  eligible  to 
receive  continuing  project-based  section 
8  assistance  to  assure  that  the  housing 
rem.ains  affordable  to  low-income 
purchasers.  This  assistance  would  be  in 
place  of,  or  as  a  supplement  to.  the 
grants  provided  for  resident 
homeownership  programs.  Five  of  these 
commenters  pointed  out  that  section 
220(d]{3)(A)  of  the  statute  expressly 
authorizes  the  provision  of  incentives 
(including  section  8)  under  section 
219(b)  to  all  qualified  purchasers,  which 
includes  resident  councils  proposing 
homeownership  programs.  This  set  of 
comments  went  on  to  note  that  the 
Conference  Report  at  page  465  indicates 
that  HLT)  should  work  with  priority 
purchasers  to  determine  the  most 
appropriate  mix  of  subsidies,  i.e.,  grants 
and  incentives. 

The  Department  attributes  the  number 
of  comments  raising  these  concerns  to 


the  structure  of  §  248,173,  which 
attempted  to  cover  various  t>-pes  of 
homeownership  programs,  and  which 
did  not  highlight  the  fact  that  this 
section  includes  limited  equity 
cooperatives  as  an  eligible  form  of 
homeownership. 

The  lack  of  requirements  to  retain 
affordability  restrictions  beyond  the 
initial  purchaser  and  the  phaseout  of 
restrictions  on  resale  profits  are 
designed  to  provide  current  low-income 
tenants  and  other  initial  low-income 
purchasers  with  an  opportunity  to 
become  hom-eowners  in  the  fullest  sense 
of  the  term.  This  goal  includes  the 
ability  over  time  to  fully  benefit,  like 
any  other  homeowner,  from  making  a 
profit  at  resale.  However,  the 
Department  has  long  recognized  that 
homeownership  can  take  a  variety  of 
forms.  This  is  implicitly  recognized  in 
paragraph  (d)(xii)  of  this  section,  which 
requires  that  resident  councils  include 
with  their  homeownership  plan  any 
restrictions  on  resales  beyond  those 
imposed  by  the  statute. 

In  order  to  fully  respond  to  this 
overall  concern,  the  Department  has 
decided  to  add  a  new  §  248.175,  entitled 
"Resident  homeownership  program — 
limited  equity  cooperatives."  Resident 
councils  seeking  to  convert  the 
ownership  form  of  their  project  to  a 
limited  equity  cooperative  would  be 
subject  to  the  requirements  of  this  new 
section. 

These  limited  equity  cooperatives 
would  be  operated  very  much  like  those 
currently  assisted  by  the  Department 
under  the  section  236  and  section 
221(d)(3)  BMIR  programs.  These  entities 
would  be  eligible  to  assume  the  existing 
federally-assisted  mortgage  and, 
therefore,  be  subject  to  the  continuing 
low-income  affordability  restrictions 
under  §  248.145.  With  respect  to 
restrictions  on  resale  profits,  sellers 
would  be  subject  to  the  limitations 
described  in  the  preamble  discussion  of 
§  248.175. 

With  respect  to  providing  section  8 
assistance  and.  as  appropriate,  other 
incentives,  the  Department  agrees  that 
such  assistance  is  authorized  and  can  be 
used  for  resident  homeownership  plans 
submitted  under  I  248.175.  Limited 
equity  cooperatives  receiving  incentives 
will  be  subject  to  the  continuing  low- 
income  affordability  restrictions  under 
§  248.145. 

Since  grants  will  not  be  the  sole 
source  of  HUD  funding  under  §  248.175, 
the  Department  anticipates  that  the 
amount  of  grant  funding  will  be  less 
than  for  a  similar  project  submitted 
under  §  248.173.  This  expectation  is 
based  on  the  "due  diligence"  that  the 
Department  must  provide  to  assure  that 


the  funding  will  result  in  a 
homeownership  program  that  is  both 
fmancially  feasible  and  is  the  least 
cosUy  alternative  that  is  consistent  with 
establishing  a  viable  homeownership 
program. 

The  Department  received  a  number  of 
comments  on  more  speciHc  aspects  of 
resident  homeownership  programs.  Six 
comments  were  received  on  paragraph 
(a)  of  this  section.  Two  commenters 
recommended  that  tenant-controlled 
nonprofits,  in  addition  to  resident 
councils,  be  eligible  to  develop  and 
implement  a  resident  homeownership 
plan.  By  statute,  tenants  seeking  to 
purchase  a  project  to  develop  a  resident 
homeownership  plan  must  form  a 
resident  council,  which  is  a  tenant- 
controlled  nonprofit.  A  tenant-controlled 
nonprofit  that  is  not  a  resident  council 
may,  however,  be  a  priority  purchaser 
eligible  to  acquire  a  project  and  receive 
assistance  to  maintain  it  as  affordable 
rental  housing  under  §  248.157  or 
S  248.161. 

Three  commenters  endorsed  the  use 
of  public-spirited  for-profit  organizations 
to  assist  resident  councils  and  tenants  to 
consider  their  options  and  develop  the 
capacity  necessary  to  own  and  manage 
a  project.  The  statute  requires  resident 
councils  to  work  exclusively  with  public 
or  private  nonprofit  organizations  for 
these  purposes.  However,  such  nonprofit 
organizations  may  subcontract  with  for- 
profit  entities. 

The  last  comment  on  this  paragraph 
stated  that  a  resident  council  should  be 
required  to  be  incorporated  under  State 
law.  The  statute  and  the  proposed  rule 
require  a  resident  council  to  be  both 
incorporated  and  to  be  a  nonprofit,  and 
require  a  nonprofit  to  be  organized  or 
chartered  under  State  or  local  law.  To 
make  this  linkage  more  direcdy,  the  rule 
will  change  the  definition  of  "nonprofit 
organization"  in  S  248.101  to  say  that  it 
must  be  incorporated  under  State  or 
local  law. 

Seven  comments  were  submitted  in 
reference  to  requirements  for  "bona  fide 
ofTers"  for  resident  councils  under  both 
paragraph  (c)  of  this  section  and 
§  248.157(g).  Three  commenters,  two 
local  community  service  agencies  and  a 
national  housing  trade  association, 
stated  that  a  resident  council  should  be 
required  to  demonstrate  that  a  simple 
majority  of  the  tenants  should  have 
expressed  an  interest  in  participating  in 
a  resident  homeownership  program. 
Two  other  commenters,  a  law  firm  and  a 
national  tenant's  organization,  felt  that  a 
simple  majority  was  too  onerous  and 
recommended  that  the  Department 
establish  procedural  standards  to  ensure 
legitimate  tenant  representation  rather 
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than  using  an  arbitrary  percentage  of 
residents. 

The  remaining  two  comments  were 
directed  at  the  amount  of  the  earnest 
money  deposit  required  to  be  made  as 
part  of  a  resident  council's  bona  fide 
offer.  These  comments  are  in  addition  to 
those  discussed  under  S  248.157(g}.  Both 
commenters  felt  that  one  percent  of  the 
transfer  preservation  value  was  too  high 
an  amount  and  one  comment  went  on  to 
suggest  that  S200  for  each  interested 
tenant  was  an  appropriate  amount.  The 
latter  commenter  also  urged  that 
security  deposits  pledged  by  tenants 
interested  in  becoming  homeowners  be 
counted  as  part  of  the  earnest  money 
deposit. 

The  proposed  rule  required  that  the 
resident  council  demonstrate  that  at 
least  75  percent  of  all  famihes, 
representing  at  least  50  percent  of  all  the 
units,  express  an  interest  in 
participating  in  a  homeownership 
program  at  the  time  an  offer  is  made. 
The  Department  strongly  believes  that  a 
substantial  interest  as  described  in  the 
proposed  rule,  has  to  be  shown  by  the 
tenants  to  realize  a  viable 
homeownership  program.  This  is 
particulariy  important  given  the  time 
frames  involved  in  having  the  resident 
council  prepare  and  submit  a  detailed 
homeownership  plan  to  HUD  for 
approval  and  acquire  ownership  of  the 
project  upon  HUD's  approval  the  plan.  If 
the  resident  council  is  unable  to  meet 
these  time  frames,  the  owner  may  be 
able  to  prepay  the  mortgage  and  convert 
the  project  to  a  market-rate  rental 
property  or  to  other  uses. 

The  Department  therefore,  will 
maintain  the  current  requirement  in 
terms  of  the  percentage  of  tenants 
needed  to  express  an  interest  in 
participating  in  a  homeownership 
program.  In  light  of  the  conmients  on 
earnest  money  deposits  above  and  the 
changes  made  in  regard  to  comments 
received  in  response  to  §  248.157(g),  the 
Department  will  make  the  following 
adjustment  with  respect  to  bona  fide 
offers  submitted  by  resident  councils 
pursuing  a  homeownership  plan  under 
this  section  or  S  248.175.  Resident 
councils  will  be  required  to  submit  as  an 
earnest  money  deposit  $200  from  each 
interested  tenant  (i.e.,  $200  x  the  number 
of  units  that  constitute  75  percent  of  the 
occupied  units).  This  requirement 
carmot  be  waived  or  reduced  by  the 
current  owner  under  §  248.157(g). 
However,  the  tenants  will  be  allowed  to 
pledge  their  security  deposits  if  the 
owner  agrees  and  such  a  pledge  is 
permitted  under  applicable  State  and 
local  law.  The  Department  feels  that  this 
change  is  responsive  to  legitimate 


concerns  about  the  amount  of  the 
earnest  money  deposit  and  that  this 
expression  of  support  from  a  very 
substantial  portion  of  the  tenants  is  a 
good  indicator  of  the  likelihood  of 
realizing  a  viable  homeowmership 
program. 

Seven  comments  were  received  on 
requirements  for  submitting  a 
homeowmership  plan  under  paragraph 
(d)  of  this  section  in  relation  to  activities 
and  costs  eligible  for  funding  under 
paragraph  (e)  of  this  section.  One 
comment  recommended  that  repairs  as 
well  as  rehabilitation  activities  be 
included  as  an  eligible  item.  Paragraph 
(d)(iii)  already  requires  a  resident 
council  to  indicate  as  part  of  its 
description  of  rehabilitation  activities 
what  major  types  of  repairs  will  be 
undertaken.  A  second  commenter  urged 
that  a  reserve  for  unforeseen 
replacements  for  a  period  of  at  least  five 
years  be  included  in  the  homeownership 
plan  submitted  to  HUD.  The  proposed 
rule  requires  that  the  project  be  brought 
up  to  the  housing  standards  set  forth  in 
§  248.147  and  provides  funding  for  an 
adequate  reserve  for  replacements  (both 
an  initial  contribution  as  well  as 
monthly  contribution  from  occupancy 
charges).  The  Department  therefore, 
does  not  feel  that  a  special  reserve  for 
"unforeseen  replacements"  is  needed. 
However,  the  Department  will  carefully 
review  homeownership  plans  to  assure 
that  replacement  needs  are  fully 
addressed  through  the  proposed 
rehabilitation  activities  and  reserve  for 
replacements  account 

The  remaining  five  comments  asked 
what  types  of  activities  and  costs  are 
allowable  for  technical  assistance, 
training,  and  counseUng.  One 
commenter  suggested  that  continuing 
homeownership  training  provided  by 
staff  or  on  a  contractual  basis  be 
included,  another  stressed  the  need  for 
legal  and  organizational  assistance,  and 
two  other  commenters  simply  asked  for 
more  clarification.  The  fifth  commenter 
stated  that  funding  should  be  at  a 
sufficient  level  to  enable  resident 
coimciU  to  seek  services  at  prevailing 
rates  rather  than  requiring  the  use  of  the 
lowest  cost  services  in  a  local  area.  The 
need  for  assistance  will  vary 
considerably  from  project  to  project  and, 
therefore,  the  Department  feels  that  the 
language  in  the  rule  should  remain 
unchanged  and  inclusive.  This  will 
permit  HUD  to  fund  a  wide  range  of 
activities  if  they  are  justified  in  the 
homeownership  plan  and  come  within 
the  overall  cost  limits  established  in 
§  248.157(m)(7).  With  respect  to 
allowable  cost  rates,  there  is  no 
requirement  that  the  costs  be  the  lowest 


in  the  area.  The  Department  will  review 
the  proposed  costs  to  determine  if  they 
are  reasonable 

In  addition  to  the  comments  discussed 
above  regarding  limited  equity 
cooperatives,  the  Department  received  6 
comments  on  eligible  forms  of 
homeownership  under  paragraph  (f)  of 
this  section.  Four  comments  urged  that 
mutual  housing  associations  be  included 
as  a  separate  and  distinct  form  of 
homeownership.  One  commenter 
provided  the  following  definition  for  a 
mutual  housing  association: 

A  private,  section  501(c)(3)  non-profit 
organization  organized  under  state  law, 
which  owns,  manages  and  continuously 
develops  affordable  housing  by  providing 
resident  involvement  in  the  provision  of  such 
housing,  long-term  housing  for  low  and 
moderate  income  families  in  which  residents 
participate  in  the  ongoing  management  of 
such  housing,  tlirough  membership  in  the 
association,  and  have  the  right  to  continue 
residing  in  such  housing  as  long  as  they 
remain  members  of  the  association. 

This  definition  indicates  that  members 
of  a  mutual  housing  association  do  not 
have  any  ownership  or  equity  interest  in 
their  units  and.  therefore,  such  an 
ownership  form  would  not  be 
approvable.  The  proposed  rule  follows 
the  statutory  language  in  allowing  a 
broad  range  of  ownership  forms 
including  cooperatives,  limited  equity 
cooperatives,  condominiums  and  fee 
simple  ownership  as  long  as  ownership 
interests  or  shares  are  transferred  to 
individual  purchasers.  Insofar  as 
ownership  or  equity  interests  are  to  be 
held  by  the  individual  purchasers  and  a 
mutual  housing  association  meets  the 
other  requirements  of  the  rule  then  such 
an  ownership  form  could  be  approved. 
The  Department  believes  that  this 
determmabon  is  best  made  on  an 
administrative,  case-by-case  basis 
rather  than  through  a  change  in  the  rule. 
It  should  also  be  noted  that  a  mutual 
housing  association  may  qualify  as  a 
priority  purchaser  eligible  to  acquire  a 
project  and  receive  assistance  to 
maintain  it  as  affordable  rental  housing 
under  §  248.157  or  §  248  161. 

The  two  remaining  comments  on  this 
subsection  recommended  that 
condominium  arrangements  not  be 
allowed  as  an  eligible  form  of 
homeownership.  Both  of  these 
commenters  are  tenant  organizations 
and  they  described  their  own  adverse 
experience  in  getting  condominium 
associations  to  enforce  use  agreements 
and  other  restrictions  vis-a-vis 
individual  association  homeowners.  The 
Department  recognizes  that  a 
condominium  association  may  have 
more  difficulty  enforcing  use  agreements 
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tlian  a  cooperative  corporation. 
Nevertheless,  the  statute  specifically 
authorizes  condominium  ownership  and 
HUD  feels  that  a  broad  range  of 
owT,ership  forms  should  be  allowed.  In 
approving  homeovvnership  plans,  the 
Department  will  review  ttie  resident 
council's  capacitj'  to  own  end  manage  a 
project,  including  ifs  ability  to  meet  the 
various  ongoing  comphance 
requirements  specified  m  this  section. 
Three  comments  took  issue  with  the 
requirement  in  paragraph  (g)  of  this 
section;  that  the  initial  owners  must 
occupy  their  units  for  at  least  the  initial 
15  years  of  ownership.  The  comments 
felt  that  this  requirement  was  too  long 
and  would  discourage  tenant  mterest  in 
purchasing,  and  did  not  accommcdale 
changes  in  employTnent  cr  emergencies. 
This  requirement  was  included  in  the 
proposed  rule  for  two  reasons.  The  first 
reason  was  to  assure  that  the  units 
remained  owner  occupied  rather  than 
having  the  units  revert  to  a  primarily 
rental  status,  although  with  no 
continuing  affordabihty  restrictions  and 
potentially  with  significantly  higher 
rents.  The  second  reason  was  to  keep 
homeowners  from  effectively  evading 
the  minimum  20  year  phase-out  on 
limitations  on  resale  profits  by  renting 
out  their  units  at  rents  considerably 
higher  than  their  occupancy  charges. 
The  Department  feels  that  these  reasons 
continue  to  be  legitimate.  With  respect 
to  accommodating  employm.ent  changes 
or  en  emergency  situation,  this 
subsection  explicidy  allows  resident 
councils  to  make  such  determinations 
and  allow  owners  to  rent  out  their  units. 

The  Department  is  removing  the 
owner-orxupancy  requirement  for 
homeownership  plans  submitted  under 
the  new  §  248.175.  This  occupancy 
requirerr.ent  is  not  needed  for  a  limited 
equity  cooperative  with  continuing 
affo.fdability  restrictions  and  limitations 
on  resale  profits.  Furthermore,  most  cf 
the  hmited  equity  cooperatives  will 
assume  the  exisiing  federally-assisted 
mortgage  or  receive  section  8  assistance. 
As  a  result,  tliey  will  be  subject  to  other 
HUD  program  regulations  restricting  the 
ability  of  the  initial  owners  to  rent  out 
their  units. 

Three  comm.enters  objected  to  the 
recapture  requirements  in  paragraphs 
(h)  and  (;].  One  ccmmenter  stated  that 
returrirg  50  percent  cf  any  net  sales 
proceeds  from  the  sale  of  the  units  to 
HUD  is  unnecessar>  and  that  these 
proceeds  should  have  been  reflected  in 
fund:r.g  for  the  resident  council's 
homeownership  plan.  This  requirement 
is  statato!7  and  is  directed  at  the 
situation  where  there  may  be 
unexpected  proceeds  from  the  initial 


sale  of  the  units.  Two  commenters 
stated  that  the  requirement  that  any  net 
proceeds  from  resale  not  retained  by  the 
homeowner  at  resale  be  paid  into  a  iiical 
HONtE  Investment  Trus'  Fund  was 
wrong  in  pnnciple  and  fchould  be 
restructured.  This  requirem.ent  is  also 
statutory,  The  Department,  therefore, 
has  not  made  any  changes  to  these 
recapture  provisions. 

Two  comments  were  received  on 
paragraph  (o)  concerning  qualified 
management.  The  first  commenter 
stated  that  resident  councils  should  be 
required  to  use  professional 
management  to  operate  the  project  after 
conversion.  This  subsection,  in  fact, 
already  establishes  this  requirement. 
Resident  councils  will  either  have  to 
demonstrate  their  mdnagement 
expenence  and  ability  or  enter  into  a 
contract  with  a  qualified  management 
firm  approved  by  HUD. 

The  second  comment  urged  that  HUD 
establish  a  process  to  regain  control  of  a 
unit  if  the  individual  unit  owner  leaves 
or  if  the  unit  becomes  uninhabitable. 
The  Department  expects  that  the 
resident  council  will  have  primary 
responsibihty  for  dealing  with  the  types 
of  situations  descnbed  by  the 
commenter.  In  approving 
homeownersliip  plans,  the  Department 
will  pay  very  close  attention  to  the 
resident  council's  capacity  to  own  and 
manage  a  project,  Limited  equity 
cooperatives  approved  unde*-  J  24fi.i75 
are  also  likely  to  be  subject  to  other 
HUD  program  regulations  covering 
vacated  or  uninhabitable  units.  This  will 
occur  because  most  limited  equity 
cooperatives  will  assume  the  existing 
federally-assisted  mortgage, 

Fi'e  comments  were  submitted  on  the 
timely  homeownership  prcvis;{,)ns  of 
paragraph  (o)  of  this  section.  One 
com.menter  stated  that  since  the  transfer 
of  ownership  has  to  be  approved  as  part 
of  the  homeownership  plan,  resident 
councils  should  be  required  to  acquire 
ownership  of  the  projpct  immediately 
rather  than  within  six  months  after 
approval  as  included  in  the  proposed 
rule  Three  other  commenters  felt  that 
six  months  was  ton  short  a  period  and 
suggested  that  this  peiiod  be  extended 
for  good  cause  or  he  at  least  one  year. 

The  proposed  rule,  in  fact,  contained 
an  inconsistency  with  respect  to  this 
issue.  S-^clion  24a  135(7)  of  the  proposed 
rule  required  qualified  purchasers,  a 
term  that  mciudes  resident  councils,  to 
close  transactions  within  90  days  of 
HUD's  approval,  P.^ragraph  (o)  has  been 
(hanged  to  conform  to  this  overall 
requireme.it.  The  Department  believes 
that  all  qualified  purchasers,  as  well  as 
sellers,  are  likely  to  need  a  reasonable 


pt'riod  of  time  to  actually  close  on  a 
sa'.ej  tranfeacUon  after  the  date  of  HUD's 
tipprovttl  It  is  only  after  HUD's  approval 
of  a  plan  that  both  the  buyer  and  the 
seller  may  be  able  to  complete  such 
closing  requirements,  among  others,  as 
finalizing  financing  arrangements  (e.g. 
the  precise  amount  of  principal)  or 
obtaining  the  consent  of  (he  partners  to 
the  terms  approved  by  HUD.  The 
Department  believes  that  90  days  is  fair 
to  both  the  buyer  and  the  seller. 

The  Department  is  sensitive  to  the 
concerns  that  resident  coijicils  will  not 
have  sufficient  time  to  complete  a 
transaction.  This  concern  applies  to  all 
purchasers,  but  may  have  particular 
relevance  for  resident  councils  and 
community-based  nonprofits.  The 
process  of  transferring  a  property  set 
forth  in  the  statute  for  either  continued 
rental  use  or  for  resident 
homeownership  under  the  best 
circiunstances  is  a  very  long  procedure 
and  the  Department  is  hesitant  to  further 
lengthen  the  time  periods.  As  noted  in 
the  discussion  of  §  248.135(b).  the 
Department  has,  in  part,  addressed  this 
issue  by  extending  the  period  for 
submitting  plans  of  action  after  the 
owner  has  accepted  an  offer  from  90 
days  in  the  proposed  rule  to  six  months. 
This  additional  time  should  enable 
purchasers  to  develop  better  plans  of 
action  that  most  often  lead  to  closing 
transactions  within  90  days  of  HUD's 
approval.  The  rule  also  does  not 
preclude  a  buyer  and  seller  from 
agreeing  to  extend  this  period  as  long  as 
the  owner  waives  its  right  to  prepay 
during  this  extension. 

Finally,  one  commenter  felt  that  the 
resident  council  should  be  required  to 
transfer  ownership  of  the  units  to 
individual  purchasers  within  one  year  of 
its  acquisition  of  the  project  rather  than 
the  four  year  period  provided  for  in  the 
proposed  rule.  The  Eiepartment  agrees 
with  the  basic  thrust  of  this  comment, 
i.e.,  ownership  interests  should  be 
transferred  to  individual  purchasers  as 
quickly  as  possible.  The  four  year  period 
was  intended  to  account  for  a  variety  of 
contingencies  that  might  reasonably 
delay  diis  transfer,  such  as  making  sales 
contingent  on  the  completion  of 
rehabiUtation  activities.  The  Department 
believes  that  this  intent  remains  valid 
and  has  not  shortened  the  maximum 
transfer  period  to  Individual  purchasers. 

Section  248.1^    (Resident 
Homeownership  Program — Limited 
Equity  Cooperative) 

As  discussed  above  with  respect  to 
S  248.173,  the  Department  has  included 
in  the  interim  rule  a  new  provision 
setting  forth  the  requirements  applicable 
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tothe  purchase  and  operation  of  an 
eligible  low  income  housing  project  by  a 
limited  equity  cooperative.  The  hmited 
equity  cooperative  model  includes  the 
procedures  and  requirements  otherwise 
applicable  to  the  purchase  and 
operation  of  projects  with  continued  low 
income  affordability  restrictions. 
Although  certain  provisions  of  §  248.173 
which  ensure  the  feasibility  of  the 
resident  homeownership  program  and 
do  not  conflict  with  such  procedures  and 
requirements  or  with  the  nature  of  a 
limited  equity  cooperative  have  been 
incorporated  by  reference  into  §  248.175, 
the  Department  does  not  view  §  248.175 
as  being  based  solely  on  the  statutory 
authority  of  section  226;  instead,  it  is  a 
variation  of  the  "transfer"  plan  of  action 
authorized  under  LIHPRHA  generally. 
Paragraph  (b)  lists  those  paragraphs 
of  §  248.173  which  are  incorporated  by 
reference  into  §  248.175.  Paragraph  (d)(i) 
of  S  248.173  states  that  the 
homeownership  program  shall  include  a 
statement  of  the  amount  of  grant  funds 
requested.  Under  §  248.175  the  limited 
equity  cooperative  will  be  eligible  for 
both  grants  and  for  any  incentives 
otherwise  available  to  nonprofit 
purchasers.  The  "type  of 
homeownership  contemplated,"  for 
purposes  of  §  248.173(d)(ix),  would  be  a 
limited  equity  cooperative,  and  the 
"restrictions  on  resale"  referred  to  in 
§  248.173(d){xii)  would  be  those 
restrictions  on  resale  required  by  HUD 
in  FHA  multifamily  programs  for  limited 
equity  cooperatives.  HUD's  Model  Form 
of  By-Laws.  Form  No.  3245.  for  limited 
equity  cooperatives,  imposes  restrictions 
on  the  amount  of  equity  which  a 
cooperative  shareholder  may  realize: 
those  restrictions  provide  that 
memberships  may  be  sold  at  no  more 
than  the  "transfer  value,"  which 
generally  equals  the  sum  of  the  down 
payment  paid  by  the  first  occupant,  the 
value  of  improvements  installed  by  the 
selling  member,  the  amount  of  principal 
amortized  by  the  selling  member  and 
previous  members,  and,  with  HUD's 
approval,  an  amount  corresponding  to 
an  increase  in  the  cost  of  hving. 
Section  248.173(f)  is  not  cross- 
referenced  in  paragraph  (b),  since  the 
Department  has  determined  that  a 
limited  equity  cooperative  is  an 
acceptable  for  of  homeownership.  Of 
course,  the  specific  features  of  the 
resident  homeownership  program  mus^ 
nevertheless  be  approved  by  HUD  in 
accordance  with  §  248.175.  Paragraphs 
(g)(2)  and  (g)(4)  have  also  not  been 
incorporated  by  reference.  The  former 
establishes  a  standard  for  affordability 
which  is  inapplicable  to  limited  equity 
cooperatives:  instead,  the  affordability 


requirements  under  S  248.145  shall  be 
applicable.  Likewise,  paragraph  (g)(4) 
would  not  be  applicable,  since  such 
restrictions  are  not  needed  for  projects 
where  availability  and  affordability 
restrictions  will  continue  for  the  full 
term  of  the  plan  of  action  and  HUD 
program  regulations  restrict  the  ability 
of  tenants  to  rent  out  their  units. 

Section  248.175  also  does  not  cross- 
reference  paragraphs  (i)  (1)  and  (3),  (j), 
(k)  and  (/)  of  §  248.175.  These  provisions 
require  the  execution  of  a  promissory 
note  payable  to  HUD.  establish  formulas 
for  the  amount  of  equity  which  a 
cooperative  shareholder  may  retain  from 
sales  proceeds  and  provide  for  the  use  of 
recaptured  funds.  These  provisions 
would  overlap  with  and  conflict  with  the 
provisions  applicable  under  HUD's 
program  requirements  for  section  236 
and  section  221(d)(3)  limited  equity 
cooperatives.  Paragraphs  (p),  (q)  and  (r) 
have  not  been  cross-referenced,  because 
housing  standards,  audit  and  reporting 
requirements  in  those  paragraphs  would 
likewise  overlap  HUD's  analogous 
program  requirements  for  limited  equity 
cooperatives  and  requirements  under  the 
plan  of  action.  Paragraph(s)  is  not  cross- 
referenced  because  the  limited  equity 
cooperative  would  have  continued  low 
income  affordability  restrictions  that  are 
consistent  with  those  applicable  under 
the  section  236  or  section  221(d)(3) 
mortgage  and  its  regulatory  agreement, 
as  modified  pursuant  to  subpart  B. 

Paragraph  (c)  provides  that  the 
purchase  and  operation  of  eligible  low 
income  housing  by  a  limited  equity 
cooperative  under  this  section  shall  be 
carried  out  in  accordance  with  all 
provisions  of  subpart  B  that  are 
otherwise  applicable  to  the  transfer  and 
operation  of  a  project  with  continued 
low  income  affordability  restrictions, 
except  as  otherwise  provided  in 
§  248.175.  Thus,  for  example,  the  total 
charges  for  housing  costs  (i.e.,  principal 
and  interest,  taxes,  insurance, 
occupancy  charges  and  utilities)  for 
current  tenants  that  become  cooperative 
share  holders  may  not  exceed  30%  of  the 
adjusted  income  of  the  tenant,  or  the  fair 
market  rent,  whichever  is  lower,  in 
accordance  with  §  248.145(a)(5), 

Section  248.177    (Delegated 
Responsibility  to  State  Agencies) 

The  Department  received  six 
comments  regarding  this  section,  two 
from  State  housing  agencies,  two  from 
trade  organizations  or  lobbyists,  and 
one  from  a  consultant  and  one  from  an 
advocacy  organization.  Two 
commenters  suggested  that  HUD  expand 
on  the  regulation  by  publishing  the 
implementing  instructions  normally 


reserved  for  administrative  guidance.  As 
stated  in  the  preamble  to  the  proposed 
rule,  the  Department  will  publish  its 
application  and  approval  procedures  in 
its  administrative  guidance.  The  rule  has 
not  been  changed  to  reflect  these 
comments.  Two  comments  stated  that 
the  Department  should  employ  State 
agencies  as  "processors"  without  regard 
to  State  preservation  plans  approved 
under  this  section.  The  Department  will 
contract  for  technical  assistance  with 
State  agencies  as  the  need  arises.  Such 
contracting  will  be  done  through 
established  contracting  and  bidding 
procedures,  such  as  those  used  for 
HUD's  multifamily  program,  Delegated 
Processing,  which  do  not  necessitate  a 
change  to  the  proposed  rule. 

Two  comments  were  received 
regarding  the  ability  of  State  agencies  to 
charge  fees  for  processing  notices  of 
intent  and  plans  of  action  as  part  of  an 
approved  State  preservation  plan  under 
this  subpart:  one  commenter  vyas  in 
favor  of  such  fees  and  one  opposed.  The 
Department  does  not  believe  that  State 
agencies  should  charge  owners  of 
eligible  low  income  housing  fees  for 
processing  notices  of  intent  or  plans  of 
action  where  the  owner,  absent  an 
approved  State  preservation  plan,  would 
be  able  to  file  such  notices  of  intent  or 
plans  of  action  with  Department  at  no 
charge.  Accordingly,  paragraph  (d)  has 
been  added  to  the  rule,  prohibiting  a 
State  agency  from  charging  owners  fees 
for  processing  any  notice  of  intent  or 
plan  of  action  or  taking  other  action 
under  an  approved  State  preservation 
plan. 

Three  commenters  suggested  that  the 
Department  entertain  proposals  for 
various  levels  of  delegated  authority 
under  this  section.  The  proposed  rule 
stated  that  the  Department  would 
"delegate  som.e  or  all  responsibility"  to 
a  State  agency  as  part  of  a  delegation 
plan  approved  under  this  section.  The 
administrative  instructions  will  allow 
State  agencies  to  specify  those  activities 
for  which  they  desire  delegated 
responsibility.  The  rule  has  not  been 
changed  to  reflect  these  comments. 

One  commenter  suggested  that  the 
Department  use  Standard  and  Poor's 
"top  tier"  bond  rating  certification  as 
satisfaction  of  the  "independent 
analysis"  requirement.  The  Department 
will  adopt  this  standard  as  well  as 
others  in  its  administrative  instructions.^, 

Three  comments  were  received 
regarding  the  lack  of  regulations 
implementing  a  portion  of  section  602(a) 
of  the  statute,  amending  section  241(f)(1) 
of  the  National  Housing  Act,  regarding 
risk  sharing  arrangements  with  State 
agencies  for  the  insurance  of  section 
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241(f)  equity  and  acquisition  loans.  The 
three  commenters  all  proposed  some 
modified  form  of  State  agency 
coinsurance.  The  proposals  conform 
with  the  Department's  interpretation  of 
the  statutory  language.  State  agenn,' 
coinsurance,  the  Department's  only 
coinsurance  program  that  has  not  been 
formally  term.inated,  is  administratively 
inactive  at  this  time.  If  tlie  Department 
decides  to  implement  section  602(a)  as  a 
form  of  coinsurance  for  section  241(f) 
loans,  it  will  do  eo  through  separate 
ralemakirg. 

Section  248.179    (Consultation  With 
Other  Interested  Parties) 

The  Department  received  two 
comments  or.  thus  section  expressing  the 
importance  of  communication  between 
FiL'D  and  Slate  and  local  governments 
and  su^esting  that  HUD  identify 
contact  persons  from  Giese  entities, 
permit  the  submi.ssion  of  comments  on 
notices  of  intent  and  plans  of  action. 
and  gjvc  State  and  local  governments 
the  opportunity  to  provide  economic 
data  and  other  Laformation  relevant  to 
the  preservation  process.  One 
commentcr  sug.9ested  that  this  section  of 
the  proposed  regulation  be  expanded  to 
identify  specif'c  responsibilities  that 
State  and  local  g'^vemments  should  be 
expe<;ted  to  undertake. 

The  Department  intends  to  implement 
fully  this  section  of  the  regulation  and  is 
currently  meeting  with  State  and  !cc3! 
governments  to  formulate  critena  for 
consultation  and  to  identify  specific 
contact  persons  in  Stdte  and  local 
goveTiments  where  eligible  low  income 
housing  is  located.  The  Department  has 
also  expanded  the  rule  cf  State  and 
local  govemm>3nts  in  the  preservation 
program  by  providing  them  with  a  sixty- 
day  comment  period  on  plans  of  action 
submitted  for  projects  within  their 
jurisdiction,  as  set  forth  in  J  248.135. 
While  the  State  or  local  government  will 
also  receive  copies  of  notices  of  intent 
submitted  in  their  jurisdiction,  no 
comment  period  has  been  established 
for  notices  of  intent  since  the 
Department  sees  no  need  for  ccrnm.ents 
at  that  stage  in  the  process.  State  and 
local  governments  are  encouraged  to 
submi*  comments  or  any  relevant  data 
they  may  possess  to  the  Department  at 
any  time  du.-ing  the  prf  3er%anon 
process.  The  Department  declines, 
however,  to  im.pose  any  re.sponsibility 
on  State  and  local  governments  under 
this  section.  The  Department  assumes 
that  thesp  entities  are  familiar  with  the 
preservation  program  and  will  act 
accordingly. 


Sfction  248. 181    (Notice  to  Tenants  I 

Nineteen  comments  were  received  by 
the  Department  concerning  the 
notification  of  tenants  affected  by 
owners"  actions  under  this  subpart.  The 
ccmmeit?  suggested  that  tenants  be 
notified  at  every  stage  in  the 
preservation  process  and  that  they 
receive  copies  of  all  correspondence 
between  owners  and  the  Department. 

Under  the  provisions  of  this  nilc, 
tenants  residing  in  projects  subject  to 
this  subpart  will  receive  copies  of  the 
first  and  second  notices  of  intent,  under 
§§  248.105  and  248  133.  including  a 
sum.man,  of  possible  outcomes  for  the 
project.  Tenant  representatives  will  also 
receive  the  valuation  information 
provided  to  the  owner  under  §  248.131. 
A  sumjmary  of  the  plan  of  action,  along 
with  any  revisions,  will  be  posted,  in 
accordance  with  §  248.135,  in  accessible 
places  in  all  affected  buildings  with  the 
name,  address  and  telephone  numbers 
of  any  tenant  representatives,  or  if  none 
are  known,  of  the  local  HUD  field  office, 
where  tenants  may  obtain  a  complete 
copy  of  the  plan  of  action.  The  plan  of 
action  will  also  be  available  at  the  on- 
siie  office  for  tenant  inspection  and 
copying.  The  tenants  are  endlJed  to  a  60- 
day  comment  penod  on  the  plan  of 
action.  After  taking  into  consideration 
the  tenant  comments,  the  Department 
will  notify  the  tenants  as  to  whether  the 
plan  is  approved.  Tenants  will  also  have 
the  epportunity  to  submit  comments  and 
participate  in  the  annual  HUD 
inspections  of  the  project  under 
§  248.147.  Any  tenants  who  are  eligible 
for  relocation  assistance  under  J  248.165 
will  be  notified  of  their  status.  If  the 
tenants  submit  an  expression  of  interest 
to  purchase  the  project  under  §  248.157, 
they  will  be  entitled  to  receive  all  the 
information  which  is  made  available  to 
other  qualified  purchasers.  The 
Departm.ent  behe'.es  that  these 
provisions  provide  sufficient  notice  and 
comment  to  all  affected  tenants  of  the 
various  stages  of  the  preservation 
process.  i\lso,  there  is  no  need  to  supply 
tenants  with  a!!  of  the  correspondence 
between  the  Department  and  the  owner, 
since  the  Department  expects  that  the 
outcome  cf  any  correspondence 
pertaining  to  the  preservation  program 
will  be  reflected  in  the  plan  of  action. 

Four  commenters  raised  the  concern 
of  enforceability  of  the  notice  provisions 
and  suggested  that  il  an  owner  fails  to 
notify  t.he  tenants  m  accordance  with 
this  subpart,  that  the  notice  of  intent 
submitted  by  the  owner  should  be 
considered  void.  These  comments  are  in 
accoH  with  the  Department's  position. 
If  an  owner  fails  to  notify  the  tenants,  in 
violation  of  this  subpart  or  of  I,HiPT?!{A. 


then  the  notice  of  intent  will  be 
invalidated  and  the  owner  will  be 
required  to  submit  a  new  notice  of  Intent 
under  S  248.105. 

Four  commenters  suggested  that  HUD 
designate  a  contact  person  for  arranging 
meetings,  answering  questions,  and 
generally  assisting  tenants  who  are 
affected  by  this  subpart.  The 
Department  recognizes  the  need  for 
tenant  support.  Field  office  staff  will  be 
available  to  help  tenants  in 
understanding  the  preservation  process 
and  to  aid  them  in  identifying  nonprofit 
organizations  who  can  help  them  to 
promote  greater  tenant  participation  and 
possibly  to  work  towards 
homeownership  under  S  248.173  or 
S  248.175.  Also,  informational  meetings 
for  the  tenants  may  be  held  by  the 
Department  at  the  discretion  of 
personnel  in  the  local  field  office. 
Tenants  are  welcome  to  request  such 
meetings. 

Another  commenter  suggested  that  the 
Department  provide  tenants  with  a  list 
of  all  properties  in  the  area,  designating 
which  are  eligible  to  prepay.  The 
Department  intends  to  distribute  a  list  of 
eligible  low  income  housing  which  has 
been  compiled  from  a  survey  conducted 
earlier  this  year  of  the  local  HUD  field 
offices.  The  Held  offices  shall  make  this 
Ust  available  to  the  public  upon  request 

Subpart  C 

Section  248.213    (Plan  of  Action) 

One  commenter  suggested  that  this 
section  of  subpart  C  be  amended  to 
provide  the  same  notice  requirements 
for  tenants  and  State  and  local 
governments  as  is  set  forth  in 
§  248.135(c)  of  subpart  K  The 
Department  does  not  have  the  statutory 
authority  to  impose  this  notification 
burden  on  owners  proceeding  under 
ELIHPA  and  has  declined  to  amend  this 
section  of  the  rule. 

Section  248.218    (Tenant  Notice  and 
Opportunity  to  Comment) 

One  commenter  recommended  that 
tenants  should  have  the  same  right  to 
receive  information  and  make  comments 
as  provided  under  9  248.181  of  subpart 
B.  The  Department  believes  that  this 
section  provides  sufficient  opportunity 
for  tenant  notice  and  comment  and  has 
not  amended  it  as  suggested. 

Section  248.221    (Approval  of  a  Plan  of 
Action  That  Involves  Termination  of 
Low  Income  Affordability  Restrictions) 
and  Section  248.233  (Approval  of  a  Plan 
of  Action  That  Includes  Incentives). 

Two  commenters  contested  the 
Department's  basis  for  requiring  that 
there  be  no  outstanding  findings  of 
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noncompliance  with  the  civil  rights 
legislation  enumerated  in  these  sections 
of  the  proposed  rule  prior  to  approving 
any  plan  of  action  submitted  pursuant  to 
this  subpart.  For  the  reasons  previously 
stated  in  the  discussion  concerning 
§  248.141(a)(3),  the  Department  has 
determined  that  this  requirement  will 
remain  in  the  rule. 

Subpart  D 

In  response  to  concerns  raised  by  a 
State  agency  and  a  member  of  Congress. 
the  Department  is  implementing  section 
613(b)  of  the  statute  by  adding  subpart  D 
to  the  interim  rule. 

General.  Section  613(b)  directs  the 
Department  to  offer  incentives  to 
owners  of  low  income  housing 
developed  under  a  State  (i.e.,  non- 
Federal)  housing  program,  upon 
application  of  a  State  agency,  where  an 
owner  is  able  to  prepay  the  State 
assisted  or  subsidized  mortgage  on  the 
housing.  The  statute  states  that  the  level 
of  incentives  to  be  provided  under  this 
section  should  conform  to  the  incentives 
provided  to  a  similarly  situated  project 
under  subtitle  B  of  title  II  of  the  Housing 
and  Community  Developm.ent  Act  of 
1987.  Since  LIHPRHA  repeals  and 
replaces  ELIHPA  (except  for  those 
owners  which  elect  to  proceed  under 
ELIHPA).  the  reference  to  title  II  of  the 
1987  Act  is  presumed  to  mean 
LIHPRHA.  Therefore,  in  implementing 
section  613(b).  this  subpart  refers  to 
subpart  B  rather  than  subpart  C. 

Although  Congress  did  not 
specifically  define  the  term  "State 
assisted  or  subsidized  mortgage,"  the 
Department  construes  section  613(b)  as 
being  inapplicable  to  any  project  that 
would  constitute  eligible  low  income 
housing  under  subpart  B.  such  as  a 
section  236  non-insured  mortgage. 

The  Department  interprets  the 
statutory  language  "State  assisted  or 
subsidized  mortgage"  as  meaning  that 
the  State  program  must  entail  a  form  of 
mortgage  assistance  or  subsidy.  This 
interpretation  of  "assisted  or 
subsidized"  precludes  other  forms  of 
housing  assistance,  such  as  rental 
assistance  or  tax  abatement  programs, 
in  which  there  is  no  direct  mortgage 
subsidy. 

In  order  to  implement  this  provision, 
the  Department  will  require  a  two-phase 
application  process.  The  first  will 
qualify  the  State's  mortgage  subsidy 
program  as  conforming  to  the 
requirements  of  the  statute.  The  second 
will  require  owners  of  such  housing,  in 
order  to  avail  themselves  of  the 
incentives,  to  submit  a  notice  of  intent 
and  plan  of  action  similar  to  that  for 
eligible  low  income  housing  under 
subpart  B.  Processing  of  such  projects 


will,  however,  be  done  by  the  State 
agency  or  a  designated  local  housing 
authority,  which  will  then  make 
application  to  the  Department  for  the 
incentives.  The  costs  of  appraisals  and 
capital  needs  assessments  will  be  borne 
by  the  State  agency.  The  State  agency 
will  review  and  approve  the  notice  of 
intent,  plan  of  action  and  all  other 
submitted  documents.  The  State 
agency's  application  for  assistance  must 
demonstrate  that  the  amount  of 
incentives,  pursuant  to  subpart  B, 
required  to  induce  the  owner  to  preserve 
the  housing  for  low  and  moderate 
income  families,  does  not  exceed  that 
available  for  housing  otherwise 
designated  as  "eligible  low  income 
housing"  under  subpart  B. 

Because  prepayment  of  the  State- 
assisted  or  subsidized  mortgage  is  a 
matter  of  State  law  and  regulation,  this 
subpart  does  not  incorporate  the 
provisions  of  subpart  B  regarding  the 
prepayment  of  such  mortgages  and  the 
termination  of  affordability  restrictions. 
Similarly,  the  rule  does  not  address 
tenant  protections  in  the  event  of 
termination  of  the  affordability 
restrictions,  either  in  the  event  of  a 
prepayment  or  the  inability  of  the 
Department  to  provide  funding  for 
incentives.  With  respect  to  the  latter 
event,  section  613(b)  requires  only  that 
the  Department  "may"  provide 
incentives  upon  application  of  the  State 
agency  or  a  local  housing  authority.  This 
language  contrasts  with  the 
Department's  obligation  to  provide 
incentives  pursuant  to  a  plan  of  action 
approved  for  eligible  low  income 
housing  under  subpart  B,  the  lack  of 
funding  for  which  may  entitle  an  owner 
to  prepay  and  terminate  the 
affordability  restrictions.  Although  the 
Department,  therefore,  views  its  funding 
obligations  under  section  613(b)  as 
discretionary,  as  opposed  to  its  funding 
of  approved  Plans  of  Action  for 
otherwise  eligible  low  income  housing 
which  is  solely  subject  to  funding 
availabihty,  it  will  fund  such 
applications  by  a  State  agency  or  local 
housing  authority  so  long  as  such 
funding  will  not  interfere  with  the 
funding  of  an  approved  plan  of  action 
for  eligible  low  income  housing  under 
subparts  B  or  C. 

The  statutory  language  presents  some 
interpretive  difficulties  by  generally 
requiring,  as  noted  above,  that 
incentives  made  available  to  owners 
under  State  assisted  programs  conform 
with  those  made  available  to  owners  of 
eligible  low  income  housing.  However, 
with  two  exceptions  discussed  below, 
the  statute  is  silent  with  respect  to  the 
terms  and  conditions  for  rendering 
assistance  and  incentives.  The 


Department  believes  that  since  the 
amount  of  incentives  is  inextricably 
bound  to  the  determinations  of  value,  it 
would  be  incongruous  to  requi.'e  a  less 
rigorous  determination  of  value  for  State 
assisted  mortgages.  Further,  since  the 
amount  and  type  of  incentives  in 
subpart  B  is  dependent  on  an  owner's 
decision  to  maintain  or  transfer 
ownership  in  the  housing,  the 
Department  believes  that  the  same 
requirements  should  apply  to  State 
assisted  mortgages  and  owTiers.  Thus, 
the  rule  requires  owners  of  State 
assisted  projects  to  follow  the  process 
for  notices  of  intent  and  plans  of  action 
required  for  owners  subject  to  subpart  B 
in  order  to  receive  incentives. 

Section  8  assistance.  The  statute 
generally  requires  that  section  8 
assistance,  awarded  as  an  incentive 
under  an  approved  plan  of  action, 
conform  to  the  requirements  for  such 
assistance  made  available  under 
subpart  B;  that  is,  it  is  available  for  all 
very  low  and  lower  income  families; 
rent  levels  reflect  those  necessary  to 
implement  an  approved  plan  of  action: 
and  no  tenant  shall  pay  in  excess  of  the 
lesser  of  30%  of  adjusted  gross  income 
or  the  fair  market  rent  for  rent.  The  rule, 
by  incorporating  the  corresponding 
provisions  of  subpart  B,  reflects  these 
statutory  requirements. 

The  statute  further  specifies  in  section 
613(b)(2)  that  if  the  owner  receives 
section  8  assistance,  the  project  will  be 
subject  to  the  standards  for 
maintenance  and  sanctions  in  "Section 
224(e)  of  the  Housing  and  Community 
Development  Act  of  1987."  Since 
LIHPRHA  has  replaced  the  1967  Act  in 
its  entirety  with  the  instant  statute  and 
since  neither  statute  contains  a 
provision  at  section  224(e),  the 
Department  believes  that  this  language 
is  a  vestigial  reference  to  a  former 
version  of  LIHPRHA.  It  is  intended  to 
refer  to  section  222(d)  ("Housing 
Standards")  of  the  LIHPRHA.  The  rule 
reflects  this  interpretation. 

Restrictions.  Section  613(b)(3) 
requires  an  owner  of  housing  awarded 
incentives  under  this  subpart  to 
maintain  the  housing  as  affordable  to 
low  and  moderate  income  tenants  for 
the  period  for  which  the  assistance  is 
received.  This  section  departs  from 
§  248, 145(d)  of  subpart  B  which  requires 
maintenance  of  the  affordability 
restrictions  for  the  remainmji  useful  life 
of  the  project,  such  determination  of 
which  may  not  be  appealed  by  the 
owner  for  50  years  following  the 
agreement  to  maintain  the  affordabiHty 
restrictions.  Section  248.169fb)  further 
prescribes  remedies  available  to  the 
owner  if  the  Department  fails  to  renew 
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the  contract  for  the  assistance  for  the 
term  of  the  plan  of  action.  While  subpart 
D  generally  conforms  with  the 
applicable  requirements  of  subpart  B. 
the  rule  requires  maintenance  of  the 
affordabihty  restrictions  for  State 
assisted  mortgages  only  if  the  contract 
for  assistance  is  renewed  timely.  The 
statute  IS  silent  with  respect  to  a  State  s 
option  to  provide  its  ow^n  substitute 
assistance,  in  the  absence  of  Federal 
assistance,  in  order  to  insure  extension 
of  the  preservation  agreem.ent.  While 
Slates  may  include  such  a  provision  in 
their  preservation  agreements,  the  rule 
tracks  the  statutory  language. 

Preemption.  The  Department  has  not 
incorporated  §  248.7  into  subpart  D.  The 
references  m  section  232(a)(3)  and 
232(b)  to  loans  which  are  inconsistent 
with  the  provisions  of  "this  subtitle" 
(i.e.,  subtitle  A  of  title  VI)  indicate  that 
section  232  is  not  intended  to  apply  to 
subtitle  B,  of  which  section  613(b)  is  a 
part. 

PART  241— SUPPLEMENTARY 
FINANCING  FOR  INSURED  PROJECT 
MORTGAGES 

Subpart  A 

Two  commenters  suggested  that  HUD 
waive  the  equity  requirements  for 
rehabilitation  loans  insured  under  this 
subpart.  There  is  no  statutory  basis  for 
the  Department  to  consider  such  a 
proposal.  Further,  prudent  underwriting 
practices  demand  an  equity 
requirement.  The  rule  has  not  been 
changed  to  reflect  this  comment.  The 
commenter  further  suggests  that  owners 
receive  an  8  percent  return  on  the  equity 
requirement  for  a  rehabilitation  loan. 
There  is  no  statutory  language  in 
support  of  this  suggestion,  and  it  has  not 
been  adopted.  Another  suggestion  by 
the  same  commenter  would  permit  seller 
financing  of  the  equity  requirement  for 
rehabilitation  loans  with  the  seller 
receiving  "market  return"  on  the  loan. 
The  Department  has  no  objection  to  a 
seller  providing  take  back  financing  for 
the  equity  requirements  on 
rehabihtation  loans.  However,  the  seller 
may  not  charge  interest  at  a  rate  in 
excess  of  that  of  the  rehabilitation  loan. 
The  related  party  rule  has  been 
amended  to  reflect  this  change. 

One  commenter  suggested  that  the 
Department  use  its  housing  standards 
when  underwriting  a  rehabilitation  loan 
insured  under  this  subpart.  The 
Department  intends  that  rehabilitation 
activities  under  this  program  bring  the 
project  back  to  its  original  physical 
standard  for  occupancy. 

Another  comment  stated  that 
improvements  financed  through 
rehabilitation  loans  should  include 


health  and  safety  features  for  the  elderly 
and  disabled,  including  alarm  systems, 
grab  bars,  sprinkler  systems,  etc.  For 
projects  constructed  originally  for  the 
benefit  of  the  elderly  and  disabled 
where  these  features  were  not  included, 
the  Department  will  permit  them  in  the 
rehabilitation  loan.  In  some  jurisdictions 
retrofitted  sprinkler  systems  are  being 
required  for  high-rise  structures 
regardless  of  the  target  tenant 
population.  The  Department  will 
recognize  these  costs  as  well.  These 
items  will  be  handled  administratively 
and  do  not  require  a  change  in  the  rule. 

Another  commenter  suggested  that  the 
Department  underwrite  rehabilitation 
loans  at  100  percent  of  required  repairs 
and  administer  loan  draws  using  the 
Flexible  Subsidy  program  methodology. 
The  Department  intends  to  maintain  the 
distinction  between  section  241(a} 
rehabilitation  loans  and  Flexible 
Subsidy  Capital  Improvement  Loans. 
Section  241(a)  loans  will  be 
administered  by  the  m.ortgagee  on  a 
draw  basis  like  any  insured 
rehabilitation  or  new  construction  loan 
program.  Flexible  Subsidy  Capital 
Improvement  Loans  will  be 
administered  by  the  Department 
utilizing  the  program's  disbursement 
procedures.  The  rule  has  not  been 
changed  to  reflect  this  comment. 

Subpart  E 

Section  241.1000    Purpose  and  Scope 

The  Department  received  eighteen 
comments  suggesting  that  section  241(f) 
equity  and  acquisition  loans  be 
combined  with  section  241(a) 
rehabilitation  loans.  Most  of  the 
commenters  were  concerned  with  the 
financing  costs  associated  with  two 
loans  versus  one  loan.  With  the 
exception  of  any  ancillary  fees  charged 
by  commercial  mortgagees,  financing 
fees  for  insured  mortgages  are  based  on 
the  mortgage  amount.  It  is  doubtful, 
therefore,  that  two  loans  would  be  any 
more  costly  to  the  transaction  than  one. 
One  commenter  stated  that  separate 
rehabilitation  loans  and  equity  or 
acquisitionjoans  would  be  difficult  to 
sell  on  the  secondary  mortgage  market. 
However,  all  forms  of  HUD-insured 
mortgages  have  been  accepted  in  the 
secondary  mortgage  market  and  HUD 
does  not  foresee  any  reason  to  believe 
that  these  loans  would  not  also  be 
acceptable.  Another  commenter 
suggested  that  in  combining  the  two 
loan  programs,  the  Department  waive  its 
review  and  inspection  requirements  for 
section  241(a}  rehabilitation  loans. 

The  Department  believes  that  the 
statute  (see  sections  214(b)  and  219(b)) 
specifically  contemplates  and  authorizes 


separate  loans  for  rehabilitation  and 
equity  or  acquisition,  as  stated  in 
§  241.1067  of  the  proposed  rule; 
however,  HUD  will  consider  combining 
the  two  programs  to  facilitate  processing 
of  loans  pursuant  to  approved  plans  of 
action.  (See  also  the  comments  on 
§  241.1067  below.)  However,  the 
Department  will  not  waive  its  review 
and  inspection  requirements,  pursuant 
to  section  241(a)  for  the  rehabilitation 
component  of  the  loan. 

Section  241.1010    Feasibility  Letters 

One  comment  requested  that  the 
Department  make  a  feasibility  letter  for 
a  section  241(f)  acquisition  loan 
available  to  priority  purchasers  who 
have  submitted  an  expression  of  interest 
pursuant  to  §  248.157(f)-  This  comment 
confuses  the  different  processes 
designed  in  the  part  248  rule  for 
accepting  expressions  of  interest  and 
processing  plans  of  action  pursuant  to 
an  owner's  acceptance  of  a  bona  fide 
offer.  An  owner's  decision  to  offer  the 
project  for  sale  does  not  contain  an 
application  for  a  section  241(f) 
acquisition  loan.  That  application  is 
made  when  the  purchaser  and  the  seller 
jointly  file  the  plan  of  action  to  transfer 
the  project.  However,  purchasers  will  be 
advised  pursuant  to  §  248.157(f)  of  the 
amount  of  the  preservation  equity  and 
the  maximum  amount  of  a  section  241(f) 
acquisition  loan. 

Another  commenter  suggested  that  the 
need  for  feasibility  and  conditional 
commitment  letters  are  obviated  by  the 
identification  of  project  income, 
expenses  and  required  repairs  in  the 
appraisal.  The  income,  expenses  and 
repairs  identified  in  the  appraisal  are  for 
the  purpose  of  determining  a  project's 
values  in  accordance  with  section  213  of 
the  statute.  The  actual  project  income, 
expenses  and  required  repairs  will  be 
identified  in  the  plan  of  action.  The 
Department  will  accept  applications  for 
rehabilitation  and  acquisition  loans  with 
the  filing  of  a  plan  of  action  to  transfer 
the  project  to  a  qualified  purchaser. 
Similariy,  the  Department  will  accept 
applications  for  rehabilitation  loans  and 
equity  loans  with  a  plan  of  action  to 
extend  the  affordability  restrictions. 

Section  241.1015    Application  and 
Commitment  Fees 

One  comment  suggested  that  the 
Department  authorize  the  use  of 
proceeds  of  an  acquisition  loan  insured 
under  this  part  to  pay  financing  and 
application  fees.  The  statute,  in  section 
241(f)(3)(B),  specifically  limits  the 
maximum  insurable  acquisition  loan 
under  this  subpart  to  95  percent  of  the 
preservation  equity  except,  in  the  case 
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of  priority  purchasers,  any  expenses 
associated  with  the  acquisition,  loan 
closing  and  implementation  of  plans  of 
-i"»!or.  may  also  be  included.  The 
Ufpar^men"  is  authorized,  however, 
under  secTions  220(d)(2)(F]  and  221(d)(2) 
to  provide  capital  grants  to  priority 
purchasers  in  order  to  reimburse  them 
for  expenses  incurred  in  the  transfer  of 
the  proiect  whjch  are  not  included  in  an 
acquisition  loan.  Therefore,  the 
Department  will  include  the  reasonable 
costs  of  applications  and  financing  in  a 
capital  grant  as  part  of  its  approval  of  a 
plan  of  action  to  transfer  the  project  to  a 
priority  purchaser  under  a  voluntary 
sale  and  any  qualified  purchaser  under 
a  mandatory  sale.  (See  further 
discussions  at  §  241.1067  below.) 

Section  241. 1020    Comwitmen  ts 

One  commenter  requested  that  the 
Department  combine  conditional  and 
firm  commitment  applications  and  lower 
the  fees  charged  for  making  the 
application.  The  Department  is 
considering  bypassing  the  conditional 
commitment  stage;  however,  it  does  not 
contemplate  lowering  its  application 
fees. 

Section  241.1035    Charges  by  Lender 

One  commenter  asserted  that  the 
limitation  on  the  initial  service  charge  in 
§  241.1035(b)  conflicted  with  the  debt 
service  coverage  requirements  of 
§  241.1067.  The  Department  does  not  see 
any  conflict  between  the  two  provisions, 
and  the  rule  has  not  been  changed  to 
reflect  the  comment.  Another  comment 
requested  that  proNisions  regarding 
mortgagee  consent  to  section  241(f] 
loans  be  dearly  stated  in  the  rule.  The 
proposed  rule  did  so  at  S  241.1120. 

Section  241. 1046    Rental  Assistance 

Three  comments  stated  that  the  term 
of  section  8  housing  assistance 
pay-ments  contracts  offered  as  an 
incentive  to  an  owner  or  purchaser  to 
support  section  241(f)  equity  or 
acquisition  loans  should  be  coincidental 
w;'h  the  term  of  the  mortgage.  Section  8 
contract  terms  are  limited  to  those 
provided  for  in  appropriations  acts. 
Ficwever.  section  241(0(7)  requires  the 
Department,  when  underwriting  the 
mortgage  insurance,  to  assume  that  the 
assistance  will  be  available  for  the  full 
penod  of  time  during  which  the  plan  of 
action  is  in  effect.  The  proposed  rule  at 
§  241.1046(a)  reflects  this  statutory 
intent.  Further.  }  24e.l69(b)  of  the 
interim  rule  prescribes  the  actions  the 
Department  must  take  to  protect  the 
owner  and  tenants  should  an  assistance 
contract  not  be  renewed. 

Two  commenters  objected  to  the 
acceleration  provision  of  S  241.1046(b), 


stating  that  it  would  make  loans 
unmarketable,  presumably  on  the 
secondary  market.  This  provision 
reflects  the  language  of  the  statute  at 
section  241(f)(7),  and  will  protect  the 
mortgagee  in  case  there  are  insufficient 
appropriations  to  fund  a  renewal  of  an 
assistance  contract  to  support  an  equity 
or  acquisition  loan  insured  under  this 
subpart.  The  provision  does  not  affect 
the  mortgage  insurance  or  compromise  a 
mortgagee's  ability  to  file  a  claim  in  the 
event  of  a  default.  Indeed,  its  probable 
intention  is  to  allow  the  Department  the 
option  of  immediately  causing  a  default, 
and  subsequent  assignment  of  the 
mortgage  in  exchange  for  insurance 
benefits,  instead  of  having  the 
mortgagee  wait  for  a  monetary  default 
and  then  proceeding  to  an  assignment. 
The  last  comment  suggested  that  the 
Department  clarify  that  it  will  accept  an 
insurance  claim  in  the  event  that  an 
assistance  contract  is  not  renewed. 
While  section  241(f)(8)  directs  the 
Department  to  "take  actions  *  *  *  to 
avoid  default,"  the  Department 
acknowledges  its  obligation  under  the 
mortgage  insurance  contract  to  pay 
insurance  claims  upon  proper 
notification  and  assignment  by  the 
mortgagee. 

Section  241.1060    Maturity 

The  Department  received  86 
comments  objecting  to  the  20-year  term 
for  loans  insured  under  this  subpart  for 
a  variety  of  reasons:  (1)  The  20-year 
term  would  increase  the  likelihood  of 
preservation  rents  exceeding  the  Federal 
cost  limit,  enabling  more  owners  to 
prepay  their  mortgages  and  terminate 
the  affordability  restrictions:  (2)  the  20- 
year  term  is  more  costly  to  the  Federal 
government  than  a  40-year  term  because 
of  the  assistance  which  must  be 
provided  to  support  Increased  debt 
service  costs:  (3)  a  20-year  term  would 
make  purchase  of  the  loan  for  the 
Government  National  Mortgage 
Association's  mortgage  backed 
securities  (\fflS)  program  infeasible:  and 
(4)  a  20-year  term  would  limit  an 
owner's  opportunity  to  realize  the  full  70 
percent  of  preservation  equity  under  an 
equity  loan. 

While  it  is  true  that  the  increased  debt 
service  associated  with  a  shorter  term 
loan  might  In  some  instances  cause  a 
project's  aggregate  preservation  rents  to 
exceed  the  Federal  cost  limit,  the 
Department  does  not  view  this  as 
impacting  on  the  likelihood  that  an 
owner  will  prepay  the  mortgage  and 
terminate  the  affordability  restrictions. 
If  the  treinsfer  preservation  rents  exceed 
the  Federal  cost  limits,  an  owner  may 
elect  to  prepay  subject  to  the  mandatory 
sales  provisions  of  i  248.161  of  this  title. 


An  owner  may  prepay  only  if  it  does  not 
receive  a  bona  fide  offer  at  the 
preservation  value.  This  is  in  effect 
identical  to  a  voluntarily  sales  offer 
under  §  248.157,  where  the  owner  may 
also  prepay  only  if  it  does  not  receive  a 
bona  fide  offer  to  purchase.  Since  the 
opportunity  to  prepay  is  a  direct  result 
of  the  lack  of  a  purchaser  available  or 
willing  to  make  a  bona  fide  offer,  the 
Department  is  not  persuaded  that  an 
increase  in  the  term  of  an  acquisition 
loan  would  have  any  effect  on 
prepayment. 

While  it  is  true  that  a  shorter  term 
loan  would  carry  higher  amortization 
costs,  it  is  not  true  that  a  longer  term 
loan  would,  therefore,  be  less  costly  to 
the  government.  The  extra  subsidy 
assistance  necessary  to  support  a  longer 
term  loan  is  greater  than  the  reduction 
in  annua!  debt  service  costs  attendant  to 
a  longer  term  loan.  The  Department  is, 
therefore,  reluctant  to  support  a  loan 
program  with  inherently  higher  costs, 
the  benefits  of  which  have  not  been 
demonstrated. 

The  Department  does  not  ordinarily 
structure  program  regulations  around 
the  potential  for  third  parties  to  create 
investment  opportunities.  The 
Department  3  multifamily  insured  loan 
programs  have  traditionally  carried  40- 
year  terms,  which  have  most  likely  been 
a  contributing  factor  to  the  terms  of 
various  MBS  programs.  The  Department 
is  confident  that  the  market  can  adjust 
to  an  insured  mortgage  of  a  lesser  term. 

Section  241. 1067    Maximum  Loan 
Amount 

Fifteen  commenters  offered  various 
suggestions  for  nonprofit  purchasers  to 
include  soft  costs  and  transaction  costs 
in  acquisition  loans  m  addition  to  ihie 
maximum  loan  amount.  As  previously 
discussed  ;n  the  comments  to  §  241.1015. 
the  Department  will  include  such  costs 
which  are  not  covered  in  the  acquisition 
loan  in  a  capital  grant  for  priority 
purchasers  in  all  sales  and  qualified 
purchasers  in  mandatory  sales. 

One  comment  stated  that  the 
Department  should  accept 
rehabilitation,  equity  and  acquisition 
financing  from  any  source,  public  or 
private,  without  necessarily  usmg 
section  241  mortgage  insurance  The 
Department's  position  is  that  the  plan  of 
action  may  include  an  uninsured 
rehabilitation,  equity  or  acquisition  loan 
provided  that  the  terms  of  the  loan, 
including  monitoring  of  rehabilitation, 
and  default  acceleration  and  foreclosure 
provisions  are  acceptable  to  the 
Department. 

The  Department  recognizes  that 
purchasers  may  have  difficulty 
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obtaining  the  additional  5%  of  transfer 
presen-'ation  equity  which  may  not  be 
financed  through  an  acquisition  loan 
under  this  section.  In  order  to  make 
financing  more  accessible,  seller 
financing  will  be  permitted  as  long  as  it 
meets  the  requirements  of  the  related 
party  rule  in  §  248.101.  Any  seller 
financing  must  be  in  the  form  of  a  loan, 
not  a  grant,  and  the  total  amount  of  the 
financing,  including  the  acquisition  loan 
provided  under  this  subpart,  may  not 
exceed  the  project's  transfer 
p-eservation  equity,  plus  in  the  case  of  a 
priority  purchaser,  any  expenses 
associated  with  the  acquisition,  loan 
closing,  and  implementation  of  the  plan 
of  action.  Also,  the  interest  rate  charged 
by  a  seller  on  any  financing  may  not  be 
in  excess  of  the  interest  rate  imposed  on 
the  acquisition  loan  under  this  subpart. 
Anew  §  248.157(q)  has  been  added  to 
part  248  to  provide  for  seller  financing. 

A  commenter  suggested  that  the  30 
percent  equity  requirement  for  equity 
loans  be  construed  as  not  requiring  the 
owner  to  post  any  further  equity  to 
obtain  the  loan. 

The  Department  concurs  with  the 
commenter.  However,  owners  may  have 
to  pay  loan  fees  and  other  transaction 
costs  incidental  to  receiving  such  loans. 
The  Department  will  not  provide 
additional  incentives  for  this  purpose.  A 
commenter  suggested  that  priority 
purchasers  be  subject  only  to  a  5 
percent  holdback.  The  5  percent 
holdback  pertains  to  equity  loans.  Only 
owners  who  extend  low  income 
affordability  restrictions,  and  not 
purchasers,  are  eligible  for  equity  loans, 
and  the  holdback  requirement  does  not 
apply  to  purchasers.  Another  comment 
suggested  that  standard  debt  service 
coverage  and  vacancy  allowance 
practices  be  used  in  setting  the  actual 
rents  for  servicing  acquisition  loans.  The 
Department  intends  to  assume  a  3% 
vacancy  cost  in  approving  acquisition 
loans. 

One  comment  asked  why  mortgagees, 
and  in  particular  servicing  mortgagees, 
were  prohibited  from  charging 
transaction  fees  for  consenting  to 
secondary  financing  insured  under  this 
subpart.  The  mortgagee  is  prohibited 
from  withholding  consent  to  an  equity  or 
acquisition  loan  or  an  insured 
rehabilitation  loan.  HUD  considers  the 
imposition  of  a  substantial  transaction 
fee  to  be  tantamount  to  the  withholding 
of  consent  to  the  second  mortgage. 
Moreover,  since  the  mortgagee  is 
prohibited  from  withholding  consent,  the 
ser\icer  would  undertake  only  a  very 
limited  review  of  the  secondary 
financing.  Therefore,  the  Department 


sees  no  basis  for  the  mortgagee  to 
charge  a  transaction  fee. 

One  commenter  inquired  whether  a 
mortgagee  could  withhold  consent  to  a 
section  241(al  rehabilitation  loan. 
Section  241.1561(c)  of  the  proposed  rule 
prohibitod  the  holder  of  an  insured 
mortgage  from  withholding  its  consent 
to  a  rehabilitation  loan  insured  under 
section  241(a]  with  respect  to  "eligible 
multifamily  housing,"  as  defined  in  that 
section.  This  provision  implements 
section  204(b)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act.  The  interim  rule  retains  the 
language  of  the  proposed  rule. 

Section  241.1069    Escrow 
Requirements 

One  comment  objected  to  HUD  or  a 
State  housing  finance  agency  controlling 
the  disbursement  of  the  10  percent 
holdback  from  equity  loans.  The  rule 
tracks  the  statutory  language  at  section 
241(f)(2](B)(ii)  and  has  not  been 
changed. 

One  commenter  noted  that  the 
language  of  this  section  suggested  the 
possible  use  of  insured  advances  with 
respect  to  equity  and  acquisition  loans 
and  further  suggested  a  methodology 
similar  to  that  used  in  the  section  223(f) 
program.  The  Department  interprets  the 
statute  as  requiring  disbursement  of 
section  241(f)  loan  proceeds  in  full  at 
loan  closing,  except  to  account  for  any 
phase-in  of  rents,  and  except  for  the  10 
percent  holdback  on  equity  loans. 

Therefore,  the  rule  has  not  been 
changed  to  reflect  this  comment. 
Another  commenter  suggested  that 
insured  advances  be  deleted  entirely, 
the  Department  also  waiving  its  review 
and  inspection  requirements  under 
section  241(a).  As  stated  above  (see 
§  241.1000),  the  Department  will 
continue  to  review  and  inspect 
rehabilitation  work  performed  under 
section  241(a). 

Another  commenter  suggested  that 
insured  equity  loans  be  fully  disbursed 
at  closing  wiOi  the  10  percent  holdback 
considered  "subject  to  escrow."  The 
statute  at  section  241(f](2)(B)(ii) 
conditions  the  issuing  of  insurance  on 
the  holdback,  held  by  the  mortgagee  for 
a  period  of  not  less  than  five  years,  to 
ensure  comipliance  with  the 
maintenance  standards  at  section  222(d) 
of  LI!  IPRHA.  The  rule  reflects  the 
statutory  provisions. 

With  respect  to  the  phase-in 
provisions  in  §  241.1069(b),  another 
commenter  stated  that  is  was  unlikely 
that  any  operating  deficit  would  be 
required,  and  that  a  letter  of  credit 
posted  by  the  borrower  would  offer  the 
mortgagee  sufficient  protection  in  case  a 
deficit  actually  occurred.  While  the 


Department  generally  agrees  that 
operating  deficits  during  the  rent  phase- 
in  period  will  be  exceptional,  it  sees  no 
reason  to  amend  this  protection. 
Moreover,  the  phase-in  provision  is 
specifically  contemplated  by  section 
241(n(5)(B). 

Section  241.1100    Prepayment 
Privileges  and  Charges 

One  comment  suggested  that  the 
Department  include  the  provisions  of 
Mortgagee  Letter  87-9  to  loans  insured 
under  this  subpart.  Mortgagee  Letter  87- 
9  addresses  prepayment  lock-outs  and 
prepayment  charges  imposed  by  lenders 
in  bond-financed  and  other  investor- 
financed  transactions.  Section  241.1100 
provides  the  regulatory  basis  for  HUD's 
approval  of  such  lock-outs  and  charges. 
There  is  no  need  to  include  the 
provisions  of  the  Mortgagee  Letter  in  the 
regulation  itself 

Section  241. 1 120    Mortgagee 's  Consent 

One  commenter  suggested  that  the 
Department  expand  the  coverage  of  this 
section  by  prohibiting  a  mortgagee  from 
withholding  its  consent  on  any 
noninsured  secondary  financing 
pursuant  to  an  approved  plan  of  action. 
The  Department  has  revised  the 
language  of  this  section  to  clarify  that 
the  prohibition  on  withholding  consent 
to  an  equity  loan  is  applicable  with 
respect  to  both  insured  and  noninsured 
equity  loans.  In  addition,  the  prohibition 
has  been  expanded  to  include  a 
prohibition  on  withholding  consent  to 
insured  or  noninsured  acquisition  loans. 
Sections  241(f)  {2)(A)  and  (3){A}  define 
the  terms  "equity  loan"  and  "acquisition 
loan"  respectively  without  regard  to 
whether  the  loan  is  insured  by  HUD. 
Section  241(f)(9)  prohibits  a  HUD- 
approved  mortgagee  from  withholding 
consent  to  an  "equity  loan"  or 
"acquisition  loan"  on  a  property  on 
which  that  mortgagee  holds  a  mortgage. 
Thus,  on  the  basis  of  the  hteral  statutory 
language.  HUD  believes  that  the 
prohibition  on  withholding  consent  is 
appUcable  to  both  insured  and 
noninsured  equity  and  acquisition  loans. 
(By  contrast,  the  prohibition  on 
withholding  consent  to  a  rehabilitation 
loan  is  restricted  to  loans  insured  under 
section  241;  see  section  241(g)(2)  of  the 
National  Housing  Act,  as  added  by 
section  204(b)  of  the  Department  of  HUD 
Reform  Act  of  1989.) 

Subpart  F — Insurance  for  Equity 
Loans — Contract  Rights  and  Obligations 

Section  241. 1210    Condition  for 
Payment  of  Insurance  Benefits 

One  comment  stated  that  this  section 
should  be  clarified  to  ensure  that  all 
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regulatory  requirements  regarding 
timely  notice  and  other  actions  would 
also  apply  to  an  application  for 
insurance  benefits  under  this  section. 
The  proposed  rule  incorporated  such 
regulatory  requirements  by  cross- 
referencing  the  provisions  of  §  207.258  of 
this  title.  Further  clarification  is  not 
deemed  necessary. 

Section  241. 1235    Cross  Default 

One  comment  requested  that  the 
phrase  "and  the  holder  thereof  initiates 
a  foreclosure  proceeding"  be  deleted 
from  this  section.  The  Department  has 
retained  the  quoted  language.  In  cases 
where  the  holder  elects  to  assign  the 
lean  to  HUD  rather  than  foreclosing. 
there  is  no  need  to  protect  HUD's 
interests  by  creating  a  cross-default. 

Another  commenter  stated  that  a 
mortgagee  should  only  be  obligated  to 
inform  the  Department  of  defaults  of 
which  the  mortgagee  is  aware.  There  is 
no  expectation  that  a  mortgagee  be 
obhgated  to  inform  the  Department  of 
mortgage  violations  of  which  it  does  not 
have  knowledge. 

Section  241.1245    Insurance 
Endorsement 

One  commenter  suggested  that 
secondary  market  lenders  be  consulted 
when  loans  under  this  subpart  are 
endorsed  to  avoid  any  secondary 
market  problems.  HUD  presumes  that 
primary  lenders  intending  to  sell  their 
loans  on  the  secondary  market  will 
consult  with  secondary  lenders  to 
ensure  the  marketability  of  their  loans. 
The  Department  sees  no  need  to  amend 
the  rule  to  address  what  is  essentially  a 
r^a'ket  transaction. 

Par.  219— Flexible  Subsidy  Program  for 

Trnub'ed  Pr^jipr'* 

Subpart  C 

The  Department  received  one 
comment  concerning  part  219  of  this 
title.  The  commenter  suggested  waiving 
any  equity  requirements  for  capital 
improvement  loans  provided  to  priority 
purchasers.  Pursuant  to  §  219.305(c).  an 
owner  must  contnbute  25  percent  of  the 
total  estimated  cost  of  the  needed 
capital  improvements;  however,  if  the 
owner  is  a  nonprofit  organization  other 
than  a  cooperative  association,  it  is 
exempt  from  this  requirement. 
Therefore,  cooperative  associations,  are 
subject  to  an  equity  requirement  when 
applying  for  a  capital  improvement  loan 

Pari  Z38 — Mortgajp  Insurance  and 
Interest  Reduction  Payment  for  Rental 
Projects 

Section  236.80  and  paragraph  (b)  of 
§  :"6  55  have  been  restated  in  this 


interim  rule  to  correct  an  error  in  the 
publication  of  the  April  1. 1991  revised 
version  of  tide  24  of  the  CFR  in  which 
language  from  both  sections  was 
inadvertenUy  omitted. 

Miscellaneous  Comments 

Thirty-four  miscellaneous  conunents 
were  received  regarding  a  variety  of 
issues  that  were  not  covered  within  any 
specific  section  of  the  rule. 

A  concern  was  raised  by  three 
commenters  that  an  owner  may  attempt 
to  interfere  with  the  tenants  right  to 
organize  or  participate  in  the 
prepayment  process.  The  commenter 
requested  that  a  penalty  be  imposed  or  a 
warning  clearly  stated  in  the  regulations 
in  order  to  preclude  any  owner 
interference.  The  Department  does  not 
have  express  authority  to  impose  a 
penalty  on  owners.  If  tenants  feel  that 
their  right  to  organize  has  been  violated, 
they  may  seek  redress  through  any  State 
or  local  tenant/landlord  institutions  or 
State  or  local  law. 

Three  commenters  want  the 
Department  to  designate  a  contact 
person  that  will  provide  tenants  with 
access  to  information  and  general 
planning  assistance  throughout  the 
preservation  process.  The  Department 
has  already  designated  personnel  in  the 
regional  and  field  offices  whose  primary 
responsibilities  are  providing 
information  and  guidance  to  the  tenants 
and  acting  as  facilitators  between 
tenant  groups,  mortgage  companies  and 
non-profit  organizations. 

Another  commenter  requested  that  it 
be  notified  of  all  elderiy  projects  that 
have  submitted  their  second  notice  of 
intent.  The  Department  has  compiled  a 
list  of  eligible  low  income  housing  and 
this  information  may  be  obtained  from 
local  field  offices  upon  request. 

Two  commenters  stated  that  the 
regulation  should  be  neutral  concerning 
an  ownev'a  choice  of  retaining  or  selling 
its  property  and  should  not  undermine 
an  owner's  right  to  choose,  as  the 
commenters  claim  the  sales  provisions 
in  the  proposed  rule  do.  The  regulation 
reflects  the  statutory  requirements 
relative  to  retaining  or  selling  a  project. 

A  commenter  requested  that  a 
distinction  be  made  between  large  and 
small  projects  (under  100  units]  so  that 
profit  motivated  developers  could  more 
easily  purchase  small  projects.  The 
same  commenter  stated  that  the 
regidations  should  specifically  enable 
individual  owners,  who  are  disabled, 
over  65  or  financially  stressed  to  be  able 
to  sell  their  property  outright  and 
receive  cash.  The  implication  is  that 
such  owners  should  not  have  to  follow 
the  regulatory  process.  The  statute  does 
not  distinguish  between  small  and  large 


projects.  A  profit-motivated  purchaser 
may  buy  projects  so  long  as  it  meets  the 
requirements  of  a  qualified  purchaser. 

There  was  a  concern  by  a  commenter 
that  the  provision  of  financial  incentives 
under  a  plan  of  action  may  be  hampered 
by  subsidy  layering  reviews.  Pursuant  to 
section  102(d[  of  the  Housing  and  Urban 
Development  Reform  Act  of  1989,  the 
Department  must  perform  a  subsidy 
layering  analysis  tn  ensure  that  HUD 
funds  are  expended  in  the  least  costly 
manner,  while  assuring  project 
feasibility.  However,  the  overall 
preservation  process,  including  approval 
of  the  plan  of  action,  should  not  be 
materially  affected  by  this  requirement 
in  terms  of  time  delay. 

Four  commenters  asked  about 
advances  to  the  owners  to  finance 
capital  improvements,  annual  increases 
to  section  8  and  moderate  income  rents, 
and  assistance  to  state-assisted  or 
subsidized  projects  to  prevent 
prepayment.  The  questions  concerning 
advances  pertain  to  section  611(b)  of  the 
statute  and  are  not  germane  to  this 
regulation;  a  rule  implementing  section 
611(b)  will  be  published  separately  for 
comment.  While  this  rule  does  not 
implement  section  612.  which  governs 
rent  increases  for  moderate  income  and 
market-rate  tenants,  its  impact  on  tenant 
rents  has  been  explained  in  the 
discussion  concerning  §  248.145  of  this 
subpart.  Section  613(bj,  relating  to  the 
state  mortgage  programs,  is 
implemented  as  subpart  D  herein. 

Findings  and  Other  Matters 

This  rule  constitutes  a  major  rule,  as 
determined  by  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  under  the 
authority  of  Executive  Order  12291  on 
Federal  Regulations  issued  on  February 
17. 1981.  A  copy.of  the  Regulatory 
Impact  Analysis  has  been  transmitted  to 
the  Office  of  Management  and  Budget, 
and  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  General  Counsel.  Rules 
Docket  Clerk,  room  10276. 451  Seventh 
Street  S\V..  Washington.  DC  20410. 

This  rde  was  listed  as  item  1349  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  October  21. 
1991  (56  FR  53380.  53396),  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environ.-r.ental  Policy  Act  of 
1969.  42  U.S.C.  4332  The  Finding  of  No 
Significant  Impact  is  available  for  public 
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inspection  dunng  regular  business  hours 
in  the  Office  of  Genera!  Counsel,  Rules 
Docket  Clerk,  room  10276,  451  Seventh 
Street.  SW  ,  Washington,  DC  20410. 

Under  section  605  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601),  HUD 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  it  carries  out  statutorily- 
mandated  limitations  on  prepayment  of 


the  affected  mortgages.  Any  economic 
impact  is  a  direct  consequence  of  the 
statute  and  is  not  separately  imposed  by 
this  rule. 

The  Information  collection 
requirements  contained  in  the  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
HUD  Desk  Officer,  room  3001,  New 
Executive  Office  Building.  Washington, 

Tabuuvtion  of  Annual  Reporting  Burden 


DC  20503,  for  review  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  use.  3501-3502).  No 
person  may  be  subject  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
annnnnred  by  separate  notice  in  the 
Fed  IT,-;  Register. 


Description  of  information  cx>llection  and  applicatile  program)  r^erence 


A.  Firs<  notice  of  Intent  1990  statute:  Section  248.105 _„ 

B  Election  to  proceed  under  1987  statute;  248.5 „ 

C.  Appraisal:  248.111 „ 

D.  Second  notice  of  intent  248.133 

E  Plans  of  action: 

1  TemunatJon  of  Affordability:  248.141 „ _., 

2.  Extenawn  of  AffOfdaMity/Transfer  of  Project:  248.145 „ 

(Resident  councils  plans  included  in  L) 

F.  Expression  of  interest  from  potential  purchasers:  248.157(e) _ 

Additional  information  from  resident  councils:  248.173'(b) 

G.  Owner  provides  potential  purchaser  information  on  housing:  248.157(b).. 
H.  Bona  fide  offers.- _ „.._ 

Additional  information  from  resident  councils 

1.  Owner  provides  tnfonnation  on  dsptaced  tenants:  248.165(b) 

J.  Notices  of  vacancies  from  public  txwsing  ager>cies  248  165(c) 

K.  Owner  notifies  HUD  of  explrirtg  section  8  contracts:  248.163  ' 

L  Resident  hotwowne'ship  plan:  248.173(d)_ 

M.  State  preservation  pLa,i  248  177(d)  ' 

N.  State  insurance  program  appiication,*  1990  statute:  Section  246.301 

O.  Application  for  project  assistance  statute:  248.319 _ 


Totals 


Number  of 

reaporvlentt 

17.1  X 


509.00 
120.00 


283.00 

4.00 
465.00 

283.00 

39  00 

283  00 

283.00 

39.00 

4.00 

4.00 

oxn 

39.00 
6.00 

^JO0 

3.00 


2.365.00 


Number  of 


per  respo 
I7i= 


1.00 
1.00 


1.00 

1.00 
1.00 

1.00 
1.00 
1.00 
100 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 


Total  ar>nual 

resportses 

17Jx 


509.00 
120.00 


283  00 

400 
465  00 

263  00 

39  00 

283.00 

283  00 

39  00 

400 

400 

0.00 

3900 

600 

1.00 

3.00 


'  See  item  13  of  auppoiting  statement 

*  These  items  wU  be  reported  only  in  first  year  of  program. 


The  Department  specifically  requests 
comments  on  how  the  paperwork 
burden  on  the  public  resulting  from  the 
interim  rule  may  be  reduced. 

The  General  Coimsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  poHtical 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  Order. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  some  of  the  policies  in 
this  rule  will  have  a  significant  impact 
on  the  formation  maintenance  and 
general  well-being  of  the  family. 
Achievement  of  homeownership  by  low 
income  families  under  the  regulation  can 
be  expected  to  support  family  values,  by 
helping  families  to  achieve  security  and 


independence,  by  enabling  them  to  live 
in  decent,  safe  and  saniteuy  housing, 
and  by  giving  them  the  skills  and  means 
to  live  independently  in  mainstream 
American  society.  Since  the  impact  on 
the  family  is  beneficial  no  further 
review  is  necessary. 

The  General  Counsel,  as  Designated 
Official  under  Executive  Order  12630, 
Govenunent  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights,  has  determined  that  this  interim 
rule  does  not  have  "takings 
imphcations,"  as  defined  in  HUD's 
"Supplemental  Guidelines  for  the 
Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings."  The  interim 
rule  does  not  deny  the  owner  an 
economically  viable  use  for  the  project. 
Instead,  the  owner  will,  at  a  minimum, 
maintain  ownership  of  the  project  with 
the  below  market  rate  mortgage  or 
rental  subsidies  in  place  and  with 
greatly  enhanced  access  to  the  full 
equity  in  the  project  as  residential  rental 
housing:  alternatively,  the  owner  may 
transfer  the  project  under  a  plan  of 
action  in  which  the  Secretary  will 


provide  incentives  that  will  enable  the 
owner  to  realize  the  full  value  of  the 
project  at  its  highest  and  best  use,  or 
may  be  entitled  to  prepay  the  mortgage. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  for  this  rule  is 
14.137  (Mortgage  Insurance — Rental  and 
Cooperative  Housing  for  Low  and  Moderate 
Income  Families). 

List  of  Subjects 

24  CFR  Part  50 

Environmental  assessments. 
Environmental  impact  statements. 
Environmental  policies  and  review 
procedures. 

24  CFR  Part  219 

Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing. 

24  CFR  Part  221 

Low  and  moderate  income  housing. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 
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_  J  CFH  Part  236 

Grant  programs — housing  and 
community  development,  Low  and 
moderate  income  housing.  Mortgage 
insurance,  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  241 

Energy  conservation,  Home 
improvement.  Loan  programs — housing 
and  community  development.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energj'. 

24  CFR  Part  248 

Intergovernmental  relations.  Loan 
programs — housing  and  community 
development.  Low  and  moderate  income 
housing,  Mortgage  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  the  Department  amends 
title  24  of  the  Code  of  Federal 
Rejulations  as  follows: 

PART  50— PROTECTiOH  AND 
ENHANCEMENT  OF  ENVIRONMENTAL 
QUALITY 

1.  The  authority  citation  for  part  50  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  4332.  42  U.S.C.  3535(d). 

2.  In  I  50.20.  paragraph  (n]  is  revised 

to  read  as  follow;: 

5  50.20    Categoncai  exclusions. 
.         «         •         •         * 

(n)  Approval  of  mortgage 
prepayments  or  plans  of  action 
(includmg  incentives)  under  the 
Emergency  Low  Income  Housing 
Preservation  Act  of  1987  or  the  Low 
Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990, 
and  approval  of  mortgage  prepayments 
under  other  statutes  or  authorities,  when 
the  proposal  does  not  involve  demolition 
of  any  iDuikiings,  or  parts  of  any 
building,  containing  the  primary  use 
served  by  the  project. 


PART  219— "LEXIBLE  SUBS-DY 
PROGRAM  rOR  TP0J3LED 
PROJECTS 

3.  The  authority  citation  for  part  219  is 
revised  to  read  as  follows: 

Authority':  12  U.S.C.  1715z-la;  42  U.S.C. 
3535(d). 

4.  In  %  219.325.  the  introductory  text  of 
paragraph  fb)  and  paragraph  (b)(3)  are 
revised  and  a  new  paragraph  (b)(5)  is 

addpH  to  rp.iri  as  fnl'Dw;: 

1219.3:5     E"oct  or  rental  rates. 
***** 

(b)  If  rent  increases  that  would  result 
from  the  debt  service  and  other 
expenses  of  a  capital  improvement  loan 


under  subpart  C  of  this  part  for  a  project 
would  cause  the  rents  of  lower  income 
residents  of  the  project  to  be  higher  than 
the  amount  that  would  be  allowed  for 
eligible  families  under  24  CFR  813.107.  or 
where  appropriate  to  implement  a  plan 
of  action  under  part  248  of  this  chapter, 
the  Secretary  may  consider  taking  any 
or  all  of  the  following  actions: 
***** 

(3)  Notwithstanding  §  219.320(b). 
reduce  the  rate  of  interest  on  the  capital 
improvement  loan  to  a  rate  not  lower 
than  one  percent. 
***** 

(5)  Permit  repayment  of  the  debt 
service  to  be  deferred  as  long  as  the  low 
and  moderate  income  character  of  the 
project  is  maintained  in  accordance 
with  §  219.110(b). 

PART  221 -LOW  COST  AND 
MODERATE  INCOME  MCHTGAGE 
^NS..RANCE 

5.  The  authority  citation  for  part  221  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1707(a).  1715(b),  17157, 
42  U.S.C.  3535(d). 

6.  In  §  221.524.  paragraph  (e)  is  revised 
to  read  as  follows: 

§  221.524    Prepayment  privileges. 

***** 

(e)  Prepayment  of  mortgages  subject 
to  part  248.  Where  the  mortgage 
described  in  paragraph  (a)(1)  of  this 
section  is.  or  prior  to  assignment  to  the 
Commissioner  was.  insured  under 
section  221(d)(3)  of  the  Act  and  the 
mortgagor  receives  project-based 
assistance  under  parts  880,  881  or  886  of 
this  title,  or  where  the  mortgage  is,  or 
prior  to  assignment  to  the  Commissioner 
was,  insured  under  section  221(d)(5)  of 
the  Act.  the  mortgage  may  be  prepaid  in 
full  only  in  accordance  with  a  plan  of 
action  approved  by  the  Commissioner 
under  part  24a  nf  this  chanter. 

PART  236— MORTGAGE  iNSo RANGE 
AND  INTEREST  REDUCTION 

r3VMr»^T  cQp  cfNTAl  ppOJECT'S 

7.  The  authority  lor  part  zm  is  revised 
to  read  as  follows: 

Authority:  12  U.S.C.  1715b  and  1715z-l;  42 
U.S.C.  3535(d). 

8.  In  §  236.55.  paragraph  (b)  is  revised 
to  read  as  follows: 

§  236.55    Rental  charges. 

***** 

(b)  Monthly  rental  charge.  Except  as 
agreed  to  by  the  Commissioner  pursuant 
to  a  plan  of  action  approved  under  part 
248  of  this  chapter,  monthly  rental 
charges  shall  be  calculated  as  follows: 


(1)  Tenant  Rent  for  qualified  ter.ar.ts 
whose  initial  lease  is  effective  on  or 
after  May  1,  1983.  The  Tenant  Rent 
payable  by  a  Qualified  Tenant  shall  be 
the  greater  of  the  Basic  Rent  or  30 
percent  of  the  tenant's  Adjusted 
Monthly  Income,  but  not  more  than  the 
Market  Rent.  In  the  case  of  tenant  paid 
utilities,  the  Utility  Allowance  may  not 
reduce  the  Tenant  Rent  below  25 
percent  of  Adjusted  Monthly  Income. 

(2)  Tenant  Rent  for  qualified  tenants 
whose  initial  lease  was  effective  before 
May  1,  1983.  The  Tenant  Rent  shall  be 
calculated  in  accordance  with 
paragraph  (b)(1)  of  this  section,  except 
that  instead  of  30  percent,  the 
percentage  applied  to  Adjusted  Monthly 
Income  shall  be  as  follows: 


Effective  date  of  recertification 

Percentage 

Mav  1    1183  to  Seot  30    1983  

27 

Oct  1    1933  to  Seot  30  1934 

28 

(Trl    1    1 984  to  SeoL  30    1 985  

29 

Oct  1    1985  and  after    

30 

(3)  Limitation  on  tenant's  monthly 
rental  payment.  In  no  event  shall  the 
monthly  rental  exceed  the  HUD- 
approved  market  rental. 

•        ♦        ♦        «        • 

9.  Section  236.60  is  revised  to  read  as 

follows: 

§  236.60    Excess  rental  ctiarges. 

Except  as  agreed  to  by  the 
Commissioner  pursuant  to  a  plan  of 
action  approved  under  part  248  of  this 
chapter  or  in  connection  with  an 
adjustment  of  contract  rents  under 
section  8(c)(10)  of  the  United  States 
Housing  Act  of  1937.  the  mortgagor  shall 
agree  to  pay  monthly  to  the  Secretary 
the  total  of  all  rental  charges  collected 
in  excess  of  the  Basic  Rent  in 
accordance  with  the  instructions 
prescribed  by  the  Secretary. 

PART  241-S'JPPLEMENTARY 
FINANCING  FOR  INSURED  PROJECT 
MORTGAGES 

10.  The  authority  for  part  241  is 
revised  to  read  as  follows: 

Authoritj"  12  U.S.C.  1715b,  1715z-6,  42 
U.S.C.  3535(d). 

11.  Section  241.166  is  added  to  subpart 
A  to  read  as  follows: 

§  241.166    Special  underwitirg  standards 
for  eligible  multifamily  housing. 

(a)  For  purposes  of  this  section,  the 
term  "eligible  multifamily  housing" 
means  any  housing  financed  by  a  loan 
or  mortgage  that  is — 

(1)  Insured  or  held  by  the 
Commissioner  under  section  221(d)(3)  of 
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the  National  Housing  Act  end  assisted 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965  or 
section  B  of  the  United  States  Housing 
Act  of  1937; 

(2)  Insured  or  held  by  the  Secretary 
and  bears  interest  at  a  rate  determined 
under  the  proviso  of  section  221(d)(5)  of 
the  National  Housing  Act;  or 

(3)  Insured,  assisted  or  held  by  the 
Secretary  under  section  236  of  the 
National  Housing  Act. 

(b)  When  underwriting  a  loan  under 
subpart  A  of  this  part  in  connection  with 
eligible  multifamily  housing,  the 
Commissioner  may  assume  that  any 
rental  assistance  provided  for  purposes 
of  servicing  the  additional  debt  will  be 
extended  for  the  term  of  the 
rehabilitation  loan.  The  Commissioner 
shall  exercise  prudent  underwriting 
practices  in  insuring  rehabilitation  loans 
under  subpart  A  of  this  part. 

(c)  The  holder  of  an  insured  mortgage 
which  is  recorded  prior  to  the 
rehabilitation  loan  covering  eligible 
multifamily  housing  may  not  withhold 
its  consent  to  the  rehabilitation  loan  or 
the  security  instrument  executed  in 
connection  with  the  rehabilitation  loan, 
and  may  not  charge  a  fee  as  a  condition 
to  its  consent  to  such  loan  or  security 
instrument. 

12.  Section  241.251  is  amended  by 
adding  a  paragraph  heading  to 
paragraph  (a)  and  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

5  241.251     Cros8-refefenc«. 

(aj  Projfds  iyi:r.  a  liUD-insured or 
HUD-held  mortgage.  *  *  * 
*        *        •        •        « 

(c)  Projects  without  a  HUD-insured  or 
HUD'held  mortgage.  The  provisions  of 
subpart  D  of  this  part  shall  be  applicable 
to  a  project  without  a  HUD-insured  or 
HUD-held  mortgage  that  is  receiving  a 
loan  insured  under  subpart  A  of  this 
part  in  connection  with  a  plan  of  action 
approved  by  the  Commissioner  under 
part  248  of  this  chapter. 

13.  Subpart  E  (consisting  of 

§§  241.1000  through  241.1120)  and 
subpart  F  (consisting  of  §§  241.1200 
through  241.1250).  are  revised  to  read  as 
follows: 

Subpart  E — Insorance  for  Equity  Loans  and 
Acquisition  Loans — Eligibility  Requirements 

Sea 

241.1000 

241.1005 

241.1010 

241.1015 

241.1020 

241.1025 

241.1030 

241.1035 

241.1040 


Purpose  and  scope 

Definitions. 

Feasibility  letter. 

Application  and  commitment  fees. 

Commitments. 

Refund  of  fees. 

Mortgage  insurance  premiums. 

Charges  by  lender. 

Eligible  lenders. 


Set 

241. IMS     Note  and  security  form. 

241  1046    Rental  assistance. 

241  10.S0    Method  of  loan  payment. 

£41.1055    Date  of  first  payment  to  principal. 

241.1060     Maturity. 

241.1065    Maximum  loan  amount — loans 
insured  in  connection  with  a  plan  of 
action  under  subpart  C  of  part  248  of  this 
chapter. 

241.1067    Maximum  loan  amount — loans 
insured  in  connection  with  a  plan  of 
action  under  subpart  B  of  part  248  of  this 
chapter. 

241.1069  Escrow  requirements. 

241.1070  Agreed  interest  rate. 
241 .1080    Eligibihty  of  title. 
241.1085    Title  evidence. 

241.1090    Accumulation  of  next  premium. 
241.1095    Application  of  payments. 
241.1100    Prepajment  privilege  and  charges. 
241.1105    Late  charges. 
241.1120    Mortgagee's  consent. 

Subpart  F — Insurance  for  Equity  Loans  and 
Acquisition  Loans — Contract  Rights  and 
Obligations 

Sec 

241.1200  Cross-references. 

241.1205  Payment  of  insurance  benefits. 

241.1210  Condition  for  payment  of  insurance 

benefits. 

241.1215  Calculation  of  insurance  benefits. 

241.1220  Termination  of  insurance  benefits. 

241.1230  No  vested  right  in  fund. 

241.1235  Cross  default. 

241.1245  Insurance  endorsement. 

241 .1250  Effect  of  endorsement. 

Subpart  E— Insurance  for  Equity  Loans  and 

Acquisition  Loans — Elijiibiljt>-  Requirements 

§  241.1000    Purpose  and  »cop«. 

(a)  Section  231  of  the  Emergency  Low 
Income  Housing  Preservation  Act  of 
1989  ("ELIHPA")  amended  the  National 
Housing  Act  by  adding  a  new 
subsection  (f)  to  section  241.  This 
section  authorizes  the  Secretary  to 
provide  insurance  for  an  equity  loan  as 
a  vehicle  for  the  ovimer  of  an  eligible 
multifamily  project  to  capture  a  portion 
of  the  project's  equity,  in  connection 
with  a  plan  of  action  approved  by  the 
Commissioner  under  ELIHPA. 

(b)  Section  802  of  the  Low-Income 
Housing  Preservation  and  Resident 
Homeownership  Act  of  1990 
("LIHPRHA")  amended  section  241  by 
expanding  its  scope  to  include  both 
equity  loans  for  owners,  and  acquisition 
loans  for  purchasers,  under  a  plan  of 
action  approved  imder  the  provisions  of 
the  1990  Act,  and  by  making  other 
changes.  The  provisions  of  section  241(f) 
as  amended  by  LIHPRHA  are  applicable 
to  owners  with  plans  of  action  being 
processed  under  part  248,  subpart  B  of 
this  chapter,  which  implements 
UHPRHA. 

(c)  The  provisions  of  section  241(f)  of 
the  Act  as  they  were  in  effect  prior  to 
LIHPRHA  remain  in  effect  for  owners 
with  plans  of  action  being  processed 


under  part  248,  subpart  C  of  this  chapter, 
which  implements  ELIHPA. 

(d)  The  insurance  of  an  equity  loan  or 
acquisition  loan  under  subpart  E  of  this 
part  may  be  provided  only  as  a  specific 
element  of  a  plan  of  action  approved  by 
the  Commissioner  under  part  248  of  this 
chapter  and  is  not  available  under  any 
other  departmental  program. 

(e)  Unless  otherwise  indicated,  the 
provisions  of  subparts  E  and  F  of  this 
part  are  applicable  to  loans  insured  in 
connection  with  plans  of  action  being 
processed  under  either  subpart  B  or  C  of 
part  248  of  this  chapter. 

(f)  An  owner  or  purchaser  may  obtain 
both  a  rehabilitation  loan  under  subpart 
A  of  this  part  and  an  equity  loan  or 
acquisition  loan  under  subpart  E  of  this 
part. 

§241.1005    Definitions. 

(a)  All  of  the  definitions  of  §  241.1 
apply  to  equity  and  acquisition  loans 
insured  under  subpart  E  of  this  part 
except  the  following  definitions: 

§  241.1(i) — Borrower 

§  241. l(k) — Energy  conserving 

improvements; 
5  241.1(1) — Solar  energy  system. 

(b)  As  used  in  subpart  E  of  this  part, 
the  following  terms  have  the  meaning 
indicated: 

Acquisition  loan  means  a  loan  or 
advance  of  credit  made  to  a  purchaser 
of  eligible  low  income  housing  which  is 
made  for  the  purpose  of  implementing  a 
plan  of  action  approved  in  accordance 
with  part  248  of  this  chapter. 

Borrower  means  the  owner  or 
qualified  purchaser  of  an  eligible  low 
income  housing  project,  which  owner 
receives  and  becomes  primarily 
obligated  for  the  repayment  of  an  equity 
loan.  With  respect  to  loans  insured  in 
connection  with  a  plan  of  action  under 
part  248,  subpart  C  of  this  chapter,  the 
term  includes  a  public  entity,  a  nonprofit 
organization  or  a  limited  equity 
cooperative,  which  entity  is  purchasing 
an  eligible  low  income  housing  project 
by  means  of  an  equity  loan  and  is 
obligated  for  the  payment  of  the  equity 
loan. 

Eligible  low  income  housing  has  the 
same  meaning  as  provided  at  §  248.101 
or  i  248.201  of  this  chapter,  with  respect 
to  loans  insured  in  connection  with 
plans  of  action  under  subparts  B  or  C  of 
part  248  of  this  chapter. 

Equity  means,  for  purpose  of  subparts 
E  and  F  of  this  part  only,  the  difference 
between  the  fair  market  value  of  the 
project  as  determined  by  the 
Commissioner  and  the  outstanding 
indebtedness  relating  to  the  property. 

Equity  Loan  means  a  loan  or  advance 
of  credit  to  the  owner  of  an  eligible  low 
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income  housing  project  which  is  made 
for  the  purpose  of  implementing  a  plan 
of  action  approved  in  accordance  with 
part  248  of  this  chapter. 

Extension  preservation  equity  has  the 
same  meaning  as  provided  at  §  248.101 
of  this  chapter. 

Limited  equity  cooperative  means  a 
tenant  cooperative  corporation  which,  in 
a  manner  acceptable  to  the 
Commissioner,  restricts  the  initial  and 
resale  price  of  the  shares  of  stock  in  the 
cooperative  corporation  so  that  the 
shares  remain  affordable  to  lower 
income  families  and  moderate  income 
families. 

Law  income  families  has  the  same 
meaning  as  provided  at  §  248  101  of  this 
chapter. 

Moderate  income  families  has  the 
same  meaning  as  provided  at  §  248.101 
of  this  chapter. 

Plan  of  action  has  the  same  meaning 
as  provided  at  §  248.101  or  §  248.201  of 
this  chapter. 

Preservation  equity  has  the  same 
meaning  as  provided  at  5  248.101  of  this 
chapter. 

Priority  purchaser  has  the  same 
meaning  as  provided  at  §  248.101  of  this 
chapter. 

Qualified  Purchaser  has  the  same 
meaning  as  provided  at  §  248.101  of  this 
chapter, 

§241.1010    Feasibility  letter. 

(a)  Request  for  study.  The  owner  may 
request  the  Commissioner  to  undertake 
a  feasibility  analysis  of  an  equity  or 
acquisition  loan,  and  issue  a  feasibility 
letter.  At  the  discretion  of  the 
Commissioner  the  feasibility  analysis 
may  be  undertaken  or  denied. 

(b)  Findings.  The  issuance  of  a 
feasibihty  letter  indicates  completion  of 
the  Commissioner's  preliminary  analysis 
for  the  insurance  of  an  equity  or 
acquisition  loan.  The  feasibility  letter 
shall  contain  the  Commissioner's 
estimate  of  the  supportable  loan 
am.ount,  based  upon  the  project's  equity 
in  the  ca^e  of  an  equity  loan  and  based 
on  the  project's  purchase  price  in  the 
case  of  an  acquisition  loan,  but  such 
feasibility  letter  shall  neither  constitute 
a  commitment  to  insure  nor  bind  the 
Commissioner  in  any  other  manner. 

(c)  Fee.  The  Commissioner  shall  not 
charge  a  fee  for  undertaking  a  feasibility 
analysis  or  for  the  issuance  of  a 
feasibihty  letter. 

5  241,10'5     App;ication  and  corfirr.,;f!ie^'' 
♦ees. 

(a)  Application.  An  application  for  the 
issuance  of  either  a  conditional  or  firm 
commitment  for  insurance  of  an  equity 
or  acquisition  loan  on  a  project  shall  be 
submitted  by  an  approved  lender  and  by 


the  owner  or  purchaser  of  the  project  to 
the  Commissioner  on  a  form  prescribed 
by  the  Commissioner.  No  application 
shall  be  considered  unless  the  exhibits 
called  for  by  such  forms  are  furnished. 

(b)  Application  and  commitment 
fees — (1)  Application  for  conditional 
commitment.  An  application 
commitment  fee  of  $2.00  per  thousand 
dollars  of  the  amount  of  the  loan  applied 
for  shall  accompany  the  application  for 
a  conditional  commitment. 

(2)  Application  for  firm  commitment. 
An  application  for  a  firm  commitment 
shall  be  accompanied  by  the  payment  of 
an  application-commitment  fee  in  an 
amount  which,  when  added  to  any  prior 
fee  received  in  connection  with  a 
conditional  commitment  application, 
will  aggregate  S3.00  per  thousand  dollars 
of  the  loan  applied  for. 

§241.1020    Commitntents. 

(a)  Conditional  commitment.  The 
issuance  of  a  conditional  commitment 
constitutes  an  agreement  by  the 
Commissioner,  subject  to  specified 
terms  and  conditions,  to  accept  an 
application  for  a  firm  commitment. 

(b)  Firm  Commitment.  The  issuance  of 
a  finn  commitment  indicates  the 
Commissioner's  approval  of  the 
application  for  insurance  and  sets  forth 
the  terms  and  conditions  upon  which  the 
equity  or  acquisition  loan  will  be 
insured.  The  firm  commitment  may 
provide  for  the  insurance  of  advances  of 
equity  or  acquisition  loan  immediately 
upon  endorsement  of  the  note. 

(c)  Term  of  commitment.  (1)  A 
conditional  commitment  is  effective  for 
whatever  term  is  specified  in  the  text  of 
the  commitment. 

{2j  A  firm  commitment  is  effective  for 
whatever  term  is  specified  in  the  text  of 
the  commitment. 

(3)  The  term  of  either  a  conditional  or 
firm  commitment  may  be  extended  in 
such  manner  as  the  Commissioner  may 
prescribe. 

(d)  Reopening  of  expired 
commitments.  An  expired  rcnditional  or 
firm  commitment  may  be  reopened  if  a 
request  for  reopening  is  received  by  the 
Commissioner  within  90  days  of  the 
expiration  of  the  commitment.  The 
reopening  request  shall  be  accompanied 
by  a  fee  of  50  cents  per  thousand  dollars 
of  the  amount  of  the  expired 
commitment.  If  the  reopening  request  is 
not  received  by  the  Commissioner 
within  the  required  90-day  period,  a  new 
application,  accompanied  by  the 
required  application  and  commitment 
fee,  must  be  submitted. 

§241.1025     Refund  oi  'ees. 

If  the  amount  of  the  commitment 
issued  is  less  than  the  amount  applied 


for,  the  Commissioner  shall  refund  the 
excess  amount  of  the  application  and 
commitmer.t  fees  submitted  by  the 
applicant.  If  an  application  is  rejected 
before  it  is  assigned  for  processing,  or  in 
such  other  instances  as  the 
Commissioner  may  determine,  the  entire 
application  and  commitment  fees  or  any 
portion  thereof  may  be  returned  to  the 
applicant.  Commitment  and  reopening 
fees  may  also  be  refunded  to  the 
applicant,  in  whole  or  in  part,  i.a  such 
other  instances  as  the  Commissioner 
may  determine 

§  241.1030    Mortgage  ir!£;;rar.ce  premiums. 

The  lender,  upon  endorsement  of  the 
note,  shall  pay  the  Commissioner  a  first 
mortgage  insurance  premium  equal  to 
0.5  percent  of  the  original  face  amount  of 
the  equity  or  acquisition  loan. 

(a)  If  the  date  of  the  first  principal 
payment  is  more  than  one  year 
following  the  date  of  endorsement,  the 
lender  upon  each  anniversary  of  such 
endorsement  date,  shall  pay  a  premium 
equal  to  0.5  percent  of  the  original  face 
amount  of  the  loan.  On  the  date  of  the 
first  principal  payment,  the  lender  shall 
pay  another  premium  equal  to  0.5 
percent  of  the  average  outstanding 
principal  obligation  of  the  loan  for  the 
following  year  which  shall  be  adjusted 
so  as  to  accord  with  such  date  and  so 
that  the  aggregate  of  said  premiums 
shall  equal  the  sum  of: 

(1)  0.5  percent  of  the  average 
outstanding  principal  obligation  of  the 
loan  for  the  year  following  the  date  of 
endorsement;  and 

(2)  0.5  percent  per  annum  of  the 
average  outstanding  principal  obligation 
of  the  loan  for  the  period  from  the  first 
anniversary  of  the  date  of  endorsement 
to  one  year  following  Lhe  date  of  the  first 
principal  payment. 

(b)  If  the  date  of  the  first  principal 
payment  is  one  year  or  less  than  one 
year  following  the  date  of  endorsement, 
the  lender,  upon  such  first  principal 
payment  date,  shall  pay  a  second 
premium  equal  to  O.P  percent  of  the 
average  outstanding  Mri.Tcipal  obligation 
of  the  loan  for  the  following  year  which 
shall  be  adjusted  so  as  to  accord  with 
such  date  and  so  that  the  aggregate  of 
the  said  two  premiums  shall  equal  the 
sum  of: 

(1)  0.5  percent  per  annum  of  the 
average  outstanding  principal  obligation 
of  the  loan  for  the  period  from  the  date 
of  endorsement  to  the  date  of  the  first 
principal  payment;  and 

(2)  0.5  percent  of  the  average 
outstanding  principal  obligation  of  the 
loan  for  the  year  following  the  date  of 
the  first  payment  following  the  date  of 
the  first  principal  payment. 
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(c)  Until  the  equity  or  acquisition  loan 
IS  paid  in  full  or  until  receipt  by  the 
Commissioner  of  an  application  for 
insurance  benefits,  or  until  the  contract 
of  insurance  is  otherwise  terminated 
with  the  consent  of  the  Commissioner, 
the  lender  on  each  anniversary  date  of 
the  first  principal  payment,  shall  pay  an 
annual  insurance  premium  equal  to  0,5 
percent  of  the  average  outstanding 
principal  obligation  of  the  loan  for  the 
year  following  the  date  on  which  such 
premium  becomes  payable. 

(d)  The  premiums  payable  or,  or  after 
the  date  of  the  first  principal  payment 
shall  be  calculated  in  accordance  with 
the  amortizing  provisions  without  taking 
into  account  delinquent  payments  or 
p-epavTnents. 

(e)  Premiums  shall  be  payable  in  cash 
or  in  debentures  at  par  plus  accrued 
interest.  All  premiums  are  payable  In 
advance  and  no  refund  can  be  made  of  " 
any  portion  thereof  except  as 
hereinafter  provided  in  subpart  E  of  this 
part. 

§  241.1035    Charges  by  lender. 

(a)  The  lender  may  collect  from  the 
borrower  the  amount  of  the  fees 
provided  for  by  subpart  E  of  this  part. 

(b)  The  lender  may  also  collect  from 
the  borrower  an  initial  service  charge, 
as  reimbursement  for  the  cost  of  closing 
the  transaction,  in  an  amount  not  to 
exceed  2  percent  of  the  original 
principal  amount  of  the  loan. 

(c)  Any  charges  to  be  collected  by  the 
lender  in  addition  to  those  prescribed  in 
paragraphs  (a)  and  (b)  of  this  section, 
shall  be  subject  to  the  prior  approval  of 
the  Commissioner. 

5  241.1040    Eligible  lefiders. 

Lenders  meeting  the  applicable 
eligibility  qualifications  and 
requirements  contained  in  §  203.4  or 
§  203.6  of  this  chapter  are  eligible  for 
insurance  of  equity  or  acquisition  loans 
under  subpart  E  of  this  part. 

§241.1045    Note  and  security  form. 

The  lender  shall  present  for  insurance 
a  note  and  security  instniment  on  forms 
approved  by  the  Commissioner  for  use 
in  the  jurisdiction  in  which  the  property 
is  located,  which  shall  not  be  changed 
without  the  prior  approval  of  the 
Commissioner.  The  security  mstniment 
shall  provide  for  accelerated  repayment 
at  the  request  of  the  Commissioner 
pursuant  to  §  241.1046(b). 

§241.1046    Rental  assistance. 

(a)  When  underwriting  a.>-i  equ.ty  or 
acquisition  loan  under  subpart  E  of  this 
part,  the  Commissioner  may  assume  that 
the  rental  assistance  provided  in 
accordance  with  a  plan  of  action 


approved  under  subparts  B  orC  of  part 
248  of  this  chapter  will  be  extended  for 
the  full  term  of  the  contract  entered  into 
under  the  plan  of  action. 

[b)  In  the  event  that  rental  assistance 
IS  not  extended  under  part  248  of  this 
chapter,  or  the  Commissioner  is  unable 
to  develop  a  revised  package  of 
incentives  to  the  owner  comparable  to 
those  received  under  the  original 
approved  plan  of  action,  the 
Commissioner  may  require  the 
mortgagee  to  accelerate  the  debt  of  the 
equity  or  acquisition  loan. 

(c)  If  the  Commissioner  is  unable  to 
extend  the  term  of  rental  assistance  for 
the  full  term  of  the  contract  entered  into 
under  part  248  of  this  chapter,  the 
Commissioner  is  authorized  to  take  such 
actions  as  the  Commissioner  deems 
appropriate  to  avoid  default,  avoid 
disruption  of  the  sound  ownership  and 
management  of  the  property  or 
otherwise  minimize  the  cost  to  the 
Federal  Government. 

§241.1050     Method  ol  toan  pay.-nent 

The  loan  shall  provide  for  monthly 
payments  on  the  first  day  of  each  month 
on  account  of  interest  and  principal  and 
shall  provide  for  payments  in 
accordance  with  the  amortization  plan 
as  agreed  upon  by  the  borrower,  the 
If  nder.  and  the  Commissioner. 

§241.1055    Date  of  f!rst  payment  to 
principal. 

The  date  for  first  payment  to  principal 
shall  be  established  by  the 

Commissioner, 

§241.1060     Maturity. 

Acquisition  loans  and  equity  loans 
insured  under  subpart  E  of  this  part 
shall  have  a  maturity  equal  to  the 
remaining  term  of  the  first  insured 
mortgage,  or  20  years,  whichever  is 
longer. 

§2411065  Maximum  loan  amount— toans 
Insured  In  connection  with  a  plan  ot  action 
under  subpart  C  of  part  246  of  tnig  chapter 

The  amount  of  tHe  eq^.ty  ioci;  sha.. 
nut  exceed  ninety  percent  of  the  owner's 
equity  m  the  project,  as  determined  by 
the  Commissioner.  Notwithstanding  the 
above,  the  equity  loan  shall  not  exceed 
an  amiount  which,  when  added  to  the 
existing  indebtedness  on  the  property, 
can  be  supported  by  90  percent  of  the 
projected  net  operating  income  of  the 
project  as  determined  by  the 
Commissioner.  The  Commissioner,  in 
making  a  determination  regarding  the 
amount  of  an  equity  loan  and  sums 
available  to  service  said  loan,  shall  take 
into  account  the  fact  that  the  project's 
income  may  increase  within  the  limits 
established  by  §  248.233(d)  of  this 
chapter. 


!;  241,1067  Maxlmurr,  loan  an-.ount,— loans 
Insured  In  connectton  w;th  a  plar  ot  actior 
under  subpa^  B  of  part  248  ot  I'vs  (..nafU-' 

(a)  The  amount  of  the  equity  loan 
shall  not  exceed  the  lesser  of  70  percent 
of  the  extension  preservation  equity  of 
the  project  or  the  amount  the 
Commissioner  determines  can  be 
supported  by  the  project  on  the  basis  of 
an  8  percent  return  on  extension 
preservation  equity,  assuming  normal 
debt  service  coverage. 

(b)  The  amount  of  the  acquisition  loan 
shall  not  exceed  95  percent  of  the 
transfer  preservation  equity  of  the 
project,  except  that,  if  the  purchaser  is  a 
priority  purchaser,  the  loan  may  include 
any  expenses  associated  with  the 
acquisition,  loan  closing,  and 
implementation  of  the  plan  of  action, 
subject  to  the  approval  of  the 
Commissioner. 

(c)  The  owner  or  purchaser  may 
receive  an  equity  or  acquisition  loan 
pursuant  to  subpart  E  of  this  part  in 
combination  with  a  rehabilitation  loan 
insured  under  subpart  A  of  this  part, 
subject  to  the  approval  of  the 
Commissioner. 

5  241.1069     tscrov*  .'eqaire.-ner.ls. 

(a)  An  equity  loan  provided  in 
connection  with  a  plan  of  action  under 
subpart  B  of  part  248  of  this  chapter 
shall  provide  for  the  lender  to  deposit, 
on  behalf  of  the  borrower,  10  percent  of 
the  loan  amount  in  an  escrow  account, 
controlled  by  the  Commissioner  or  a 
State  housing  finance  agency  approved 
by  the  Commissioner,  which  shall  be 
made  available  to  the  borrower  upon 
the  expiration  of  the  5-year  period 
beginning  on  the  date  the  loan  is  made, 
subject  to  compliance  with  §  248.147  of 
this  chapter. 

(b)  An  equity  loan  provided  in 
cormection  with  a  plan  of  action  under 
either  subpart  B  or  subpart  C  of  part  248 
of  this  chapter  shall  provide  for  the 
lender  to  phase  in  advances  to  reflect 
project  rent  levels. 

§24',  1C7C     Air-f»pc  i""<''es,! 'a'p 

The  equity  or  acquisition  loan  shall 
bear  interest  at  the  rate  agreed  upon  by 
the  borrower  and  the  lender. 

,;  241  1080     Eitg^LiM'Tv  ,0'  •;'!* 

In  order  for  the  project  to  be  eligible 
for  insurance,  the  Commissioner  shall 
determine  that  the  title  to  the  property  is 
vested  in  the  borrower  as  of  the  date  the 
security  instrument  is  filed  for  record. 
The  title  evidence  will  be  examined  by 
the  Commissioner  and  the  endorsement 
of  the  credit  instrument  for  insurance 
shall  be  evidence  of  its  acceptability. 


12040         Federal  Register  /  Vol    57,  No.  b3 


/  Wednesday,  Apni  8.  1992  /  Rules  and  Regulations 


{241.1  OaS    T)ti«  t  v1d«nc«. 

(a)  Upon  ins.jrarice  of  the  loan,  the 
Ipnckr  shall  fu.T.ioh  to  the  Commiasioner 
a  poacy  of  title  insurance  as  provided  in 
paragraph  (a)(1)  of  this  section.  If  the 
iRnder  is  unable  to  ^amish  such  policy 
for  reasons  satisfactory  to  the 
CommiSSfGner.  the  lender  shall  furnish 
such  evidence  of  title  as  provided  in 
paragraphs  (a)(2),  (3)  or  (4)  of  this 
secLuT,  ds  the  Commissioner  may 
require.  Any  policy  of  title  insurance,  or 
evidence  of  title  required  under  this 
section  shall  be  furnished  without 
expense  to  the  Commissioner.  The 
acceptable  types  of  title  evidence  are: 

(1)  A  policy  of  title  insurance  issued 
by  a  company  satisfactory  to  the 
Commissioner.  Such  policy  shall  comply 
with  the  "L.I.C.  Standard  Mortgage 
Form."  or  such  other  form  as  may  be 
appr  ■  ed  by  the  Commissioner;  shall 
r.ame  the  lender  and  the  Secretary  of 
Housing  and  Urban  Development,  as 
their  respective  interests  may  appear,  as 
the  insured:  and  shall  become  an 
owner's  policy,  mnning  to  the  lander  as 
owner  upon  its  acquisition  of  the 
property  in  extinguishment  of  the  debt, 
and  to  ^e  Secretary  as  o'.wner  upon  his 
acquisition  of  the  property  pursuant  to 
the  loan  insurance  contract; 

(2)  An  abstract  of  title  satisfactory  to 
the  Commissioner,  prepared  by  an 
abstract  company  or  individual  engaged 
in  the  business  of  preparing  abstracts  of 
title,  accompanied  by  a  legal  opinion 
satisfactory  to  the  Commissioner,  as  to 
the  qualit>'  of  such  title,  signed  by  an 
attorney  at  law  experienced  in  the 
examination  of  ddes; 

(3)  A  Torrens  or  similar  title 
certification;  or 

(4)  Evidence  of  title  conforming  to  the 
standards  of  a  supervising  branch  of  the 
Government  of  the  United  States  of 
A.Tierica,  or  of  any  State  or  territory 
thereof. 

§  MI.KIM    Accumulation  of  n«xt  premhitn. 

The  security  instrument  shall  provide 
for  payments  by  the  borrower  to  the 
lender  on  each  interest  payment  date  of 
an  amount  sufficient  to  accumulate  in 
the  hands  of  the  lender  one  payment 
period  prior  to  its  due  date  the  next 
annual  insurance  premium  payable  by 
the  lender  to  the  Commissioner.  These 
payments  shall  continue  only  as  long  as 
the  contract  of  insurance  remains  in 
pffprt 

§i4l.;095    App!ic.3tion  ot  payment*. 
(a)  The  security  instrument  shall 
provide  that  all  monthly  payments  to  be 
made  by  the  borrower  shall  be  added 
together  and  the  aggregate  amount  shall 
be  paid  by  the  borrower  upon  each 
mnn'niy  payment  date  in  a  single 


payment  The  lender  shall  apply  the 
payment  in  the  following  order 

(1)  Premium  charges  under  the  contact 
of  insurance; 

(2)  Interest  on  the  loan:  and 

(3)  Amortization  of  the  principal  of  the 
loan. 

(b)  Any  deficiency  in  the  amount  of 
any  monthly  payments  required  under 
paragraph  (a)  of  this  section  shall 
constitute  a  default  The  security 
instrum.ent  shall  provide  for  a  grace 
period  of  30  days  within  which  time  the 
default  must  be  cured. 

5  241.11CX.'     P'pp  •■'^<f<n  fn.iH'ge  »i^-d 
dtargM. 

(a)  Prepayment  privilege.  (1)  Except 
as  otherwise  provided  in  paragraph  (b) 
of  this  section,  the  security  instnunent 
shall  contain  a  provision  permitting  the 
borrower  to  prepay  the  loan,  in  whole  or 
in  part,  upon  any  interest  payment  date 
after  giving  to  the  lender  30  days 
advance  notice  of  its  intention  to 
prepay. 

(2)  If  the  loan  exceeds  $200,000,  the 
security  instrument  may  contain  a 
provision  for  an  additional  charge  in  the 
event  of  prepayment  of  principal  as  may 
be  agreed  upon  between  the  borrower 
and  lender.  These  charges  shall  not  be 
imposed  if  the  loan  is  accelerated  at  the 
request  of  the  Commissioner,  pursuant 
to  I  241.1046(b).  The  borrower  shall  be 
permitted  to  prepay  up  to  15  percent  of 
the  original  principal  amount  of  the  loan 
in  any  one  calendar  year  without  any 
additional  charge.  A  provision  for  an 
additional  charge  in  the  event  of 
prepayment  may  not  be  included  in  a 
loan  of  $200,000  or  less. 

(b)  Prepayment  of  bond-financed  loan. 
Where  the  lender  has  obtained  the  funds 
for  the  loan  by  the  issuance  and  sale  of 
bonds  or  bond  anticipation  notes,  or 
both,  the  loan  may  contain  a 
prepayment  restriction  and  prepayment 
penalty  charges  acceptable  to  the 
Commissioner  as  to  term,  amount  and 
conditions. 

§241.1105    L-Jte  cnarges. 

The  note  and  security  instnunent  may 
provide  for  the  lender's  collection  of  a 
late  charge,  not  to  exceed  2  cents  for 
each  dollar  of  each  payment  to  interest 
or  principal  more  than  15  days  in 
arrears,  to  cover  the  expense  involved  in 
handling  delinquent  pajTiients.  Late 
charges  shall  be  separately  charged  to 
and  collected  from  the  borrower  and 
shall  not  be  deducted  from  any 
aggregate  monthly  payment. 

§  241.1  U'J     »(«.->rt.:}asee  »  ;,:'^n»er;l. 

The  holder  of  an  insured  mortgage 
which  is  recorded  prior  to  the  equity  or 
acquisition  loan  shall  not  withhold  its 


oonsent  to  the  equity  or  acquisition  loan 
(whether  or  not  such  equity  or 
acquisition  loan  is  insured  by  the 
Commiseioner)  or  the  secirity 
instrument  executed  in  conne(  tit^n 
therewith,  and  may  not  charge  a  fee  as  a 
condition  to  its  consent  to  such  \cpn  or 
security  in«tn!m«=rt. 

Subpart  F — Insurance  for  Equity  Loans 
and  Acquisition  Loans— Contract 
Rights  and  OtMlgations 

§  24M20O    Cro8»-feference«. 

(a)  Projects  with  a  HL'D- insured  or 
HUD-held  mortgage.  (1)  All  the 
provisions  of  part  207.  subpart  B  of  this 
chap'fJT.  covenng  mortgages  insured 
under  section  207  of  the  Act,  apply  to 
equjty  l;>an8  or  acquisition  loans  en  a 
project  insured  under  section  241(r)  of 
the  .Art,  except  the  following  provision"?: 

Sec. 

207.251  Definitions. 

207.252  Rrst,  second  and  third  premium. 
207.232a     Premiun.s — operating  loss  loans. 
207.252b    Premiums — mortgages  intured 

pursuant  to  section  223(f)  of  the  Act 
207.252c    Premiucis — mortjzERes  insured 

pursuant  to  section  238(c)  of  the  Act. 
207.254    Insurance  endorsen^ent 

(2)  For  the  putT^oses  of  subpart  F  of 
this  part  all  rcfcrc'ces  m  part  207  of 
this  chapter  to  section  207  of  the  Act 
and  to  the  term  "r.iortgage"  shall  be 
construed  to  refer  to  section  241(f)  of  the 
Act  and  "equity  or  acquisition  loan," 
respectively. 

(b)  Projects  without  a  HUD-insured  or 
HUD-held  mortgage.  The  provisions  of 
subpart  D  of  this  part  shall  be  applicable 
to  a  project  without  a  irLlD-insured  or 
HUD-held  mortgage  that  is  receivinc  an 
equity  loan  or  acquisition  loan  under 
subpart  E  of  this  part  in  connection  with 
a  plan  of  action  approved  by  the 
Commissioner  under  pari  248  of  this 
chapter. 

(c)  All  of  the  definitions  m  §  24:. 1005 
apply  to  subpart  F  of  this  part  In 
addition,  es  ysed  in  subpart  F  of  this 
part  the  term  "contract  of  insurance" 
means  the  agreement  evidenced  by  the 
Commissioner's  insurance  endorsement 
and  includes  the  provisio.rs  of  subpart  F 
of  this  part  and  of  he  .Act. 

?  241.1205    Payment  of  inswranc*  benefits. 

Ail  the  provisions  of  §  207 .25P  of  this 
chapter  .-elating  to  insurance  benefits 
shall  apply  to  an  equity  or  acqjisition 
loan  insured  under  subpart  F  of  this 
part,  except  that  insurance  benefits  shall 
be  payable  in  cash  if  the  insurance 
benefits  under  the  senior  insured 
mortgage  are  payable  in  cash,  unless  the 
lender  files  a  written  request  for 
payment  in  debentures.  If  such  a  request 
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!3  made,  payment  shall  be  made  in 
debentures  with  a  cash  payment  to 
adjust  for  any  difference  between  the 
total  amount  of  the  insurance  payment 
and  the  amount  of  the  debentures 
issued. 

§241.1210    Condition  for  payment  of 
insurance  benefits, 

(a)  AU  cf  the  provisions  of  §  207.258  of 
this  chapter  apply  to  subpart  F  of  this 
part,  except  that,  if  the  holder  of  the 
senior  insured  mortgage  institutes  a 
foreclosure  action,  the  lender  shall 
notify  the  Commissioner  in  a  timely 
manner  of  such  action.  The 
Commissioner,  at  its  option,  may  then 
direct  the  lender  to  assign  the  equity  or 
acquisition  loan  to  the  Commissioner,  or 
bid  an  amount  necessary  to  acquire  the 
project  and  convey  the  project  to  the 
Commissioner. 

(b)  If  the  equity  loan  or  acquisition 
loan  is  assigned  in  accordance  with  this 
section,  the  Commissioner  at  a 
foreclosure  sale  may  bid.  in  addition  to 
amounts  otherwise  authorized,  any  sum 
not  in  excess  of  the  aggregate  unpaid 
indebtedness  secured  by  the  senior 
insured  mortgage  and  equity  or 
acquisition  loan,  plus  taxes,  insurance, 
foreclosure  costs,  fees  and  other 
expenses. 

5?41.1215     Caicuiation  of  insurance 
benefits. 

All  of  the  provisions  of  §  207.259  of 
this  chapter  apply  to  subpart  F  of  this 
part,  except  that  if  the  lender,  at  the 
direction  of  the  Commissioner,  acquires 
title  to  the  project  at  a  foreclosure  sale 
instituted  by  the  holder  of  the  senior 
insured  mortgage,  the  amount  of  the 
claim  determined  under  §  207.259(c)  of 
this  chapter  shall  also  include  an 
amount  bid  by  the  lender  to  satisfy  the 
senior  insured  mortgage  at  the 
foreclosure  sale 

?  241.1220    Termlnatio.n  of  insurance 
benefits. 

All  of  the  provisions  of  §  207.253a  of 
this  chapter  apply  to  subpart  F  of  this 
part,  except  that  the  following  shall  also 
constitute  grounds  for  terminating  the 
contract  of  insurance: 

(a)  The  failure  of  the  lender  to  notify 
the  Commissioner  in  a  timely  manner  of 
a  foreclosure  action  initiated  by  the 
holder  of  the  senior  insured  mortgage; 
and 

(b)  The  failure  of  the  lender  when 
directed  by  the  Commissioner  to  assign 
the  equity  or  acquisition  loan  or  bid  an 
amount  necessary  to  acquire  title  to  the 
project  and  convey  the  project  to  the 
Commissioner,  in  accordance  with 

5  241  1210 


§241.1230    No  vested  right  In  fund. 

.Neither  the  lender  nor  the  borrower 
shdil  ha\  e  any  vested  or  other  right  in 
the  insurance  fund  under  which  the  loan 

is  insured 

5  241.1235     Cross  default. 

In  the  event  the  borrower  commits  a 
default  under  a  prior  recorded  insured 
mortgage  and  the  holder  thereof  initiates 
a  foreclosure  proceeding,  said  default 
under  the  prior  recorded  insured 
mortgage  shall  constitute  a  default 
under  the  equity  or  acquisition  loan. 

§241.li45     Insurance  endorsement. 

(a)  Endorsement.  The  Commissioner 
shall  indicate  his  insurance  of  the  equity 
loan  or  acquisition  loan  by  endorsing 
the  original  credit  instrument  and 
identifying  the  section  of  the  Act  and  the 
regulations  under  which  the  loan  is 
insured  and  the  date  of  insurance. 

(b)  Endorsement  of  phased  loan.  In 
the  event  the  loan  is  phased,  the 
Commissioner  shall  indicate  his 
insurance  of  each  amount  by  endorsing 
the  original  credit  instrument  and 
identifying  the  section  of  the  Act  and  the 
regulations  under  which  such  amount  is 
insured  and  the  date  of  the  insurance. 

(c)  Final  advance  of  phased  loan. 
When  all  advances  of  a  phased  loan 
have  been  made  and  the  terms  and 
conditions  of  the  commitment  have  been 
complied  with  to  the  satisfaction  of  the 
Commissioner,  the  Commissioner  shall 
indicate  on  the  original  credit 
instnmient  the  total  of  all  advances  the 
Commissioner  has  approved  for 
insurance  and  again  endorse  such 
instrument. 


Subpart  A— Genera! 

Sec. 

248.1    Purpose. 
248.3    Applicability. 

248.5    Election  to  proceed  under  subpart  B  or 
subpart  C  of  this  part. 

Subpart  B- P'-epsv^cnts  ana  P;a i»  C 

Action  Und«"  the  L.:3i*  mcom*  hoij!h'">5 
PreservBt'on  ana  Resident  Homeownersnip 


§241 


■■C     E'ffeci  o'  «-ndorss>'-ie''t 


From  the  date  that  the  equity  or 
acquisition  loan  is  endorsed,  the 
Commissioner  and  the  lender  shall  be 
bound  by  the  provisions  of  subpart  F  of 
this  part  to  the  same  extent  as  if  they 
had  executed  a  contract  including  the 
provisions  of  subpart  F  of  this  part  and 
the  applicable  sections  of  the  Act 

PART  248— PREPAYMENT  OF  LOW 
INCOME  HOUSING  MORTGAGES 

14.  The  authority  citation  for  part  248 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1715  et  seq..  42  U.S.C. 
3535(d). 

15.  In  chapter  II,  part  248,  subpart  A  is 

'•f  vised,  subpart  B  is  redesignated  as 
subpart  C.  and  a  new  subpart  B 
(consisting  of  §§  248.101  through 
248.183)  is  added  'o  read  as  follows: 


Sec. 

248.101 

248.103 

248.105 

248.111 


Definitions. 

General  prepayment  limitation. 

Notice  of  intent 

Appraisal  and  preservation  value  of 

eligible  low  income  housing. 
248.121    Annual  authorized  return  and 

aggregate  preservation  rents. 
248.123    Determination  of  Federal  cost  limit. 
248.127    Limitations  on  action  pursuant  to 

Federal  cost  limit. 
248.131    Information  from  the  Commissioner. 
248.133    Second  notice  of  intent. 
248.135    Plans  of  action. 
248.141    Criteria  for  approval  of  a  plan  of 

action  involving  prepayment  and 

voluntary  termination. 
248.145    Criteria  for  approval  of  a  plan  of 

action  involving  incentives. 
248.147    Housing  standards. 
248.149    Timetable  for  approval  of  a  plan  of 

action. 
248.153    Incentives  to  extend  low  income 

use. 
248.157    Voluntary  sale  of  housing  not  in 

excess  of  Federal  cost  limit. 
248.161    Mandatory  sale  of  housing  in  excess 

of  the  Federal  cost  limit. 
248.165    Assistance  for  displaced  tenants. 
248 169    Permissible  prepayment  or 

voluntary  termination  and  modification 

of  commitments. 
248.173    Resident  homeownership  program. 
248.175    Resident  homeownership  program — 

limited  equity  cooperative. 
248.177    Delegated  responsibility  to  state 

agencies. 
248.179    Consultation  with  other  interested 

parties. 
248.181    Notice  to  tenants. 
248.183    Preemption  of  State  and  local  laws. 

S.it^pa'''  ■'• -  GpHP-'a' 

§248  1     P,.i t^ise 

The  purpose  of  this  part  is  to — 

(a)  Preserve  and  retain  to  the 
maximimi  extent  practicable  as  housing 
affordable  to  low  income  families  or 
persons  those  privately  owned  dwelling 
units  that  were  produced  for  such 
purpose  with  Federal  assistance, 
without  unduly  restricting  the  owners' 
prepayment  rights; 

(b)  Minimize  the  involuntary 
displacement  of  tenants  currendy 
residing  in  such  housing: 

(c)  Work  in  partnership  with  State 
and  local  government  and  the  private 
sector  in  the  provision  and  operation  of 
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housing  that  is  affordable  to  very  low, 
iow  and  moderate  income  families;  and 

(d)  Facilitate  the  sale  of  housing  to 
residents  under  a  resident 
homeownership  program. 

?  248.3     Apc'icabintY 

The  re^uiiL-iicriiij  of  subparts  B  and  C 
of  this  part  apply  to  any  project  that  is 
eligible  low  income  bousing,  as  defined 
in  subparts  B  and  C  of  this  part 
respectively,  on  or  after  November  1, 
1987,  except  that  such  requirements 
shall  not  apply  to  a  project  which 
receives  assistance  under  title  IV. 
subtitle  B  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  in 
connection  with  a  homeownership 
program  approved  by  the  Commissioner 
thereunder.  i 

;  24a.5     E'e  ;t:on  -.o  orcceed  urder  fi.boar* 
B  or  sut)p8rt  C  o!  t^is  part 

!   Ar.v  owner  who  has  not  submitted 
a  notice  of  intent  prior  to  January  1, 
1991.  pursuant  to  either  §  248  211  or 
§  248.105.  shall  proceed  under  subpart  B 
of  this  part. 

(b)  Any  owner  who  has  filed  a  plan  of 
action  with  the  Commissioner  on  or 
before  October  11, 1990  pursuant  to 
subpart  C  of  this  part,  regardless  of 
whether  or  not  the  Commissioner  has 
approved  such  plan  of  action  or  whether 
the  owner  has  received  incentives 
there'onder,  may  proceed  under  subpart 
B  of  this  part  by  submitting  a  notice  of 
intent  to  the  Commissioner  in 
accordance  vsrith  |  248,105  within  30 
days  after  publication  of  revised 
.Appraisal  Guidelines  or  within  thirty 
da>3  after  the  Commissioner  notifies  the 
owner  of  HUD's  final  approval  of  the 
plan  of  action,  whichever  is  later.  The 
notice  of  intent  shall  state  that  the 
owner  is  exercising  its  conversion  right 
pursuant  to  this  section.  If  the  owner 
fails  to  file  a  notice  of  intent  within  that 
period,  the  ownor  forfeits  its  right  of 
conversion.  In  av/arding  incentives  to  an 
owner  who  elects  to  proceed  under 
subpart  B  of  this  part  in  accordance  with 
this  section,  the  Commissioner  shall 
take  into  consideration  any  incentives 
which  the  owner  has  already  received 
under  subpart  C  of  this  part. 

(c)  Any  owmer  of  housing  that 
becomes  eligible  low  income  housing,  as 
defined  in  subpart  B  of  this  part,  before 
January  1, 1991,  and  who  before  such 
date,  filed  a  notice  of  intent  under 
§  248.211  of  subpart  C  of  this  part,  may. 
unless  a  plan  of  action  was  submitted 
after  October  11. 1990,  elect  to  proceed 
under  subpart  B  or  under  subpart  C  of 
;hi8  part.  An  ov\rner  must  indicate  its 
election  by  submitting  to  the 


Commissioner,  within  30  days  of  the 
effective  date  of  this  part,  a  notice  of 
election  to  proceed  indicating  whether  it 
wishes  to  proceed  under  subpart  B  or 
subpart  C  of  this  part,  or  proceed  under 
subpart  B  of  this  part  until  completion  of 
the  appraisals  and  then  elect  either 
subpart  B  or  subpart  C  of  this  part.  An 
owner  who  chooses  to  retain  its  option 
until  after  the  completion  of  the 
appraisals  under  §  248.111  must  submit 
a  new  notice  of  intent  to  tha 
Commissioner  within  30  days  after 
receipt  of  the  information  provided  by 
the  Commissioner  under  §  248.131.  The 
notice  of  intent  shall  be  submitted  in 
accordance  with  either  §  248.105  (for 
owners  electing  to  proceed  under 
subpart  B  of  this  part)  or  S  248,211  (for 
owners  electing  to  proceed  under 
subpart  C  of  this  part).  Any  owner  who 
fails  to  file  a  notice  of  intent  within  the 
30-day  period  may  not  proceed  under 
subpart  C  of  this  part  but  may  proceed 
under  subpart  B  of  this  part  by  filing  a 
new  notice  of  intent  thereafter.  If  an 
owner  who  has  filed  a  notice  of  intent 
before  January  1. 1991  elects  under  this 
paragraph  to  proceed  under  subpart  C  of 
this  part  it  may  change  its  election 
within  30  days  after  receipt  of  the 
information  provided  by  the 
Commissioner  under  §  248.131  by  filing 
a  new  notice  of  intent  under  §  248.211. 
For  purposes  of  calculating  any  time 
periods  or  deadlines  under  this  part  for 
actions  following  the  filing  of  the  notice 
of  intent,  the  date  on  which  the  owner 
submits  the  new  notice  of  intent  under 
this  paragraph  shall  be  deemed  the  date 
of  the  filing  of  the  notice  of  intent.  Any 
owner  who,  exercising  its  option  under 
paragraph  (c)  of  this  section,  submits  a 
notice  of  intent  under  S  248.211  after  the 
Commissioner  has  incurred  the  cost  of 
having  an  appraisal,  or  appraisals, 
performed  pursuant  to  §  248.111  of 
subpart  A  of  this  part,  shall  reimburse 
the  Commissioner  for  these  expenses 
within  30  days  of  receipt  of  a  bill 
covering  these  expenses. 

(d)  An  owner  who  has  filed  a  plan  of 
action  after  October  11, 1990,  pursuant 
to  §  246.213,  may  not  elect  to  proceed 
under  subpart  B  of  this  part. 

§2*a.7     Watvws. 

Upon  making  a  determination  and 
finding  of  good  cause,  the  Commissioner 
may  waive  any  provision  of  this  part, 
subject  to  statutory  limitations.  Each 
waiver  shall  be  in  writing  and  shall  be 
supported  by  documentation  of  the  facts 
and  reasons  which  form  the  basis  for  the 
waiver. 


Subpart  B— Prepayments  arid  Plans  o1 
Action  under  the  Low  Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990 

(j  248.101     Oetirtmons. 

Acquisition  Loan.  A  loan  or  advance 
of  credit  made  to  a  qualified  purchaser 
of  eligible  low  income  housing  and 
insured  by  the  Commissioner  under  part 
241.  subpart  E  of  this  chapter. 

Adjusted  Income.  Annual  income,  as 
specified  in  §  813.106  of  this  title,  less 
allowances  specified  in  the  definition  of 
"Adjusted  Income"  in  |  813.102  of  this 
tide. 

Aggregate  Preservation  Rent.  The    ^ 
extension  preservation  rent  or  transfer 
preservation  rent,  as  defined  under  this 
section. 

Annual  .Authorized  Return.  That 
amount  an  owner  of  an  eligible  low 
income  housing  project  may  receive  in 
distributions  from  the  proiect  each  year, 
plus  debt  service  payments  payable 
each  year  attnbutbble  to  tnr  ecuity 
take-out  portion  of  any  loan  approvr-d 
under  th.^  plan  of  acnon.  e\pres.seri  as  a 
percentage  of  the  project's  extension 
preservation  equity. 

B>:r.a  Fide  0'~er.  A  certain  and 
unambiguous  offer  to  purchase  an 
eligible  low  income  housing  project 
pursuant  to  subpart  B  of  this  part  made 
in  good  faith  by  a  qualified  purchaser 
with  the  intent  that  such  offer  result  in 
the  execution  of  an  enforceable,  valid 
and  binding  contract.  A  bona  fide  offer 
shall  include,  for  purposes  of  suhtiarl  B 
of  this  part,  a  contract  of  sale  and  an 
earnest  money  deposit,  as  set  forth  in 
I  248.15:'(s!-  Fir  mandatory  sales  under 
§  248  Ifil  the  offer  must  include  a 
cortra-  t  of  sale,  an  earnest  money 
deposit  and  also  be  for  a  purchase  price 
which  equals  the  transfer  preservation 
value. 

Capitol  Improvement  Loan.  A  direct 
loan  originated  by  the  Commissioner 
under  part  219,  subpart  C  of  this  chapter. 

Community-Based  Nonprofit 
Organization.  A  private  nonprofit 
organization  that — 

(1)  Is  orgamzed  under  State  or  local 
laws; 

(2)  Has  no  part  of  its  net  earnings 
inuring  to  the  benefit  of  any  member, 
founder,  contributor,  or  individual; 

(3)  Is  neither  controlled  by.  nor  under 
the  direction  of,  individuals  or  entities 
seeking  to  derive  profit  or  gain  from  the 
organization. 

(4)  Has  applied  far,  or  has  n  tax 
exemption  ruling  fi^)m  the  Interiial 
Revenue  Service  under  section  501  (cj  of 
the  Internal  Revenue  Code  of  1886; 

(5)  Dov^s  no!  vnr.lud«>  a  puhlic  body 
(including  the  participaurg  jurisdiction) 
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or  an  instnimentahty  of  a  public  body. 
An  organization  that  is  State  or  locaily 
chartered  may  qualify  as  a  community- 
based  nonprofit  organization,  however 
the  State  or  local  government  may  not 
have  the  right  to  appoint  more  than  one- 
third  of  the  membership  of  the 
organization's  governing  body  and  no 
more  than  one-third  of  the  board 
members  can  be  public  officials; 

(6)  Has  standards  of  financial 
accountability  that  conform  to 
Attachment  F  of  0MB  Circular  No.  A- 
110  (Rev.)  "Standards  for  Financial 
Management  Systerr.s"; 

(7)  Has  among  lis  purposes  the 
provision  of  decent  housing  that  is 
affordable  to  low-income  and  moderate- 
income  persons,  as  evidenced  in  its 
charter,  articles  of  incorporation, 
resolutions  or  by-laws; 

(8)  Maintams  accountability  to  low 
income  community  residents  by — 

(i)  Maintaining  at  least  one-third  of  its 
governing  board's  membership  for  low 
income  neighborhood  residents,  other 
low-income  community  residents,  or 
elected  representatives  of  low-income 
neighborhood  organizations.  For  urban 
areas,  "community"  may  be  a 
neighborhood  or  neighborhoods,  city, 
county,  or  metropolitan  area;  for  rural 
areas,  it  may  be  neighborhood  or 
neighborhoods,  town,  village,  county,  or 
multi-county  area  (but  not  the  entire 
State),  provided  the  governing  board 
contains  low-income  residents  from 
each  county  of  the  multi-county  area; 
and 

(ii)  Providing  a  formal  process  for  low- 
income,  program  beneficiaries  to  advise 
the  organization  on  its  decisions 
regarding  the  acquisition,  rehabilitation 
and  management  of  affordable  housing. 

Default  For  purposes  of  §  248.105(a).- 
the  failure  of  the  owner  to  make  any 
payment  due  under  the  mortgage 
(including  the  full  amount  of  the  debt  if 
the  mortgagee  has  accelerated  the  debt 
on  the  basis  of  a  non-monetary  default) 
within  30  days  after  such  payment 
becomes  due. 

Eligible  Low  Income  Housing.  Any 
project  that  is  not  subject  to  a  use 
restriction  imposed  by  the 
Commissioner  that  restricts  the  project 
to  low  and  moderate  income  use  for  a 
period  at  least  equal  to  the  remaining 
term  of  the  mortgage,  and  that  is 
financed  by  a  loan  or  mortgage — 

(1)  That  is— 

(i)  Insured  or  held  by  the 
Commissioner  under  section  221(d)(3)  of 
the  National  Fiousing  Act  and  assisted 
under  part  215  of  this  chapter  or  project- 
based  assistance  under  parts  880,  881  or 
886  of  this  title; 

(ii)  Insured  or  held  by  the 
Commissioner  undt  r  part  221  of  this 


chapter  and  bearing  a  below  market 
interest  rate  as  provided  under 
§  221.518[b)  of  this  chapter 

fiii)  Insured,  assisted,  or  held  by  the 
Comm.issioner  or  a  State  or  State  agency 
under  part  236  of  this  chapter;  or 

(iv)  A  purchase  money  mortgage  held 
by  the  Commissioner  with  respect  to  a 
project  which,  imm.ediately  prior  to 
HUD's  acquisition,  would  have  been 
classified  under  paragraphs  (l)(i).  (ii).  or 
(iii)  of  this  definition;  and 

(2)  That,  under  regulation  or  contract 
in  effect  before  February  5, 1988,  is  or 
will  within  24  months  become  eligible 
for  prepavTnent  without  prior  approval 
of  the  Commissioner. 

Equity  Loan.  A  loan  or  advance  of 
credit  to  the  owner  of  eligible  low 
income  housing  and  insured  by  the 
Commissioner  under  part  241.  subpart  E 
of  this  chapter. 

Extension  Preservation  Equity.  The 
extension  preservation  equity  of  a 
project  is: 

(1)  The  extension  preservation  value 
of  the  project  determined  under 

§  248.111;  less 

(2)  The  outstanding  balance  of  any 
debt  secured  by  the  property. 

Extension  Preservation  Rent.  The 
extension  preservation  rent  is  the  gross 
potential  income  for  the  project  that 
would  be  required  to  support: 

(1)  The  annual  authorized  retiim; 

(2)  Debt  service  on  any  rehabihtation 
loan  for  the  project: 

(3)  Debt  service  on  the  federally- 
assisted  mortgage(s)  for  the  project; 

(4)  Project  operating  expenses;  and 

(5)  Adequate  reserves. 
Extension  Preservation  Value.  The 

fair  market  value  of  the  project  based  on 
the  highest  and  best  use  of  the  project  as 
multifamily  market-rate  rental  housing. 

Fair  market  rent  The  section  8 
existing  fair  market  rent  published  for 
effect  and  as  defined  under  S  882.102  of 
this  title,  applicable  to  the  jurisdiction  in 
which  the  project  is  located,  with 
adjustments,  where  appropriate,  for 
projects  in  which  tenants  pay  their  own 
utilities.  (No  utility  adjustments  will  be 
made  to  the  fair  market  rent  for 
purposes  of  determining  the  Federal  cost 
limit.) 

Federal  Cost  Lin: A  The  greater  of  120 
percent  of  the  section  8  existing  fair 
market  rent  for  the  market  area  in  which 
the  project  is  located  or  120  percent  of 
the  prevailing  rents  in  the  relevant  local 
market  area  in  which  the  project  is 
located. 

Federally-assisted  Mortgage.  Any 
mortgage  as  defined  in  this  section,  any 
insured  operating  loss  loan  secured  by 
the  project  and  any  loan  insured  by  the 
Commissioner  under  part  241  of  this 
chapter. 


Good  Cause.  With  respect  to 
displacement,  the  temporary  or 
permanent  iminhabitabiUty  of  the 
project  justifying  relocation  of  all  or 
some  of  the  project's  tenants  (except 
where  such  uninhabitabiUty  is  caused 
by  the  actions  or  inaction  of  the  owner), 
or  actions  of  the  tenant  that,  under  the 
terms  of  the  tenant's  lease  and 
applicable  regulations,  constitute  a  basis 
for  eviction. 

HOME  Investment  Trust  Fund.  A 
public  fund  established  In  the  general 
local  or  State  government  in  which  a 
project  is  located  pursuant  to  title  II  of 
the  Cranston-Gonzalez  National 
Affordable  Housing  Act 

Homeownership  Program.  A  program 
developed  by  a  resident  council  for  the 
sale  of  an  eligible  low  income  housing 
project  to  the  tenants  in  accordance 
with  the  standards  in  S  248.173  or 
§  248.175. 

Interest  Reduction  Payments. 
Payments  made  by  the  Comjnissioner 
pursuant  to  a  contract  to  reduce  the 
interest  costs  on  a  mortgage  insured 
under  part  236  of  this  chapter,  as 
provided  under  subpart  C  of  part  236  of 
this  chapter. 

Limited  Equity  Cooperative.  A  tenant 
cooperative  corporation  which,  in  a 
maimer  acceptable  to  the  Secretary, 
restricts  the  Initial  and  resale  price  of 
the  shares  of  stock  in  the  cooperative 
corporation  so  that  the  shares  remain 
affordable  to  low  income  families  and 
moderate  income  families. 

Low  Income  Affordability 
Restrictions.  Limits  imposed  by 
regulation  or  regulatory  agreement  on 
tenant  rents,  rent  contributions,  or 
income  eligibihty  with  respect  to  eligible 
low  income  housing. 

Low  Income  Families.  Families  or 
persons  whose  incomes  do  not  exceed 
the  levels  established  for  low  income 
families  under  part  813  of  this  title. 

Low  Vacancy  Area.  A  market  area  in 
which  the  current  supply  of  decent,  safe 
and  sanitary,  vacant,  available  rental 
units,  as  a  proportion  of  the  total  overall 
rental  inventory  in  the  area  is  not 
sufficient  to  allow  for  normal  growth 
and  mobility,  taking  into  account  the 
need  for  vacancies  resulting  from 
turnover  and  to  meet  growth  in  renter 
households.  The  determination  of  a  low 
vacancy  area,  as  set  forth  In 
§  248.165(h).  will  be  made  by  the 
Commissioner,  utilizing  the  most  recent 
available  data  for  the  market  area  on 
the  rental  inventory,  renter  households, 
rental  vacancy  rates  and  other  factors 
as  appropriate. 

Moderate  Income  Families.  Fan^Vies 
or  persons  whose  incomes  are  between 
80  percent  and  95  percent  of  median 
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area  income,  as  determined  by  the 
Commissioner,  with  adjustments  for 
sm.aller  and  larger  families. 

Mortgage.  The  mortgage  or  deed  of 
trust  insured  or  held  by  the 
Commissioner  or  a  State  or  State  agency 
jnder  parts  221  or  236  of  this  title  or  the 
purchase  money  mortgage  taken  back 
by  the  Commissioner  in  connection  with 
the  sale  of  a  HUD-owned  project  and 
held  by  the  Commissioner,  where  such 
mortgage,  deed  or  trust  or  purchase 
money  mortgage  is  secured  by  eligible 
low  income  housing. 

Nonprofit  Organization.  Any  private, 
nonprofit  organization  or  association 
that— 

(1)  Is  incorporated  under  State  or  local 
law; 

(2)  Has  no  part  of  its  net  earnings 
inuring  to  the  benefit  of  any  member, 
founder,  contributor,  or  individual; 

(3)  Complies  with  standards  of 
financial  accountability  acceptable  to 
the  Commissioner;  and 

(4)  Has  among  its  principal  purposes 
significant  activities  related  to  the 
provision  of  decent  housing  that  is 
affordable  to  very  low,  low,  and 
moderate  income  families. 

Notice  of  Intent.  An  owner's 
notification  to  the  Commissioner  of  its 
intention  to  terminate  the  low  income 
affordability  restrictions  on  the  project 
through  prepayment  of  the  mortgage  or 
voluntary  termination  of  the  insurance 
contract,  to  extend  the  low  income 
affordability  restrictions  on  the  project, 
or  to  transfer  the  project  to  a  qualified 
purchaser. 

Owner.  The  mortgagor  or  trustor 
under  the  mortgage  secured  by  eligible 
low  income  housing. 

Participating  Jurisdiction.  For 
purposes  of  the  resident  homeownership 
program  established  in  §  248.173,  any 
State  or  unit  of  general  local  government 
that  has  been  so  designated  in 
accordance  with  section  216  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  of  1990  (42  U.S.C.  12746). 

Plan  of  Action.  A  plan  providing  for 
the  termination  of  the  low  income 
affordability  restrictions  on  the  project 
through  prepayment  of  the  mortgage  or 
voliintary  termination  of  the  insurance 
contract,  for  extension  of  the  low 
income  affordability  restrictions  on  the 
project,  or  for  the  transfer  of  the  project 
to  a  qualified  purchaser.  A 
homeownership  program  constitutes  a 
plan  of  action  for  purposes  of  subpart  B 
of  this  part. 

Prepayment.  Prepayment  in  full  of  a 
mortgage,  or  a  partial  prepayment  or 
series  of  partial  prepayments  that 
reduces  the  mortgage  term  by  a  least  six 
months,  except  where  the  prepayment  in 
full  or  partial  prepayment  results  from 


the  application  of  condemnation 
proceeds. 

Preservation  Equity.  The  extension 
preservation  equity  or  transfer 
preservation  equity,  as  defined  under 
this  section. 

Preservation  Value.  The  extension 
preservation  value  or  transfer 
preservation  value,  as  defined  under  this 
section. 

Priority  Purchaser.  Any  entity  that  is 
not  a  related  party  to  the  owner  and  that 
is  either — 

(1)  A  resident  council  organized  to 
acquire  the  project  in  accordance  with  a 
resident  homeownership  program  that 
meets  the  requirements  of  subpart  B  of 
this  part;  or 

(2)  Any  nonprofit  organization  or 
State  or  local  agency  that  agrees  to 
maintain  low  income  affordability 
restrictions  for  the  remaining  useful  life 
of  the  project.  A  nonprofit  organization 
or  State  or  local  agency  that  is  affiliated 
with  a  for-profit  entity  for  purposes  of 
purchasing  a  project  under  subpart  B  of 
this  part  shall  not  be  considered  a 
priority  purchaser. 

Public  Housing  Agency.  A  public 
housing  agency,  as  defined  in  section 
3(b)  of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437a(b)). 

Qualified  Purchaser.  Any  entity  that 
is  not  a  related  party  to  the  owner  and 
that  agrees  to  maintain  low  income 
affordability  restrictions  for  the 
remaining  useful  life  of  the  project,  and 
includes  for-profit  entities  and  priority 
purchasers. 

Regulatory  Agreement.  The  agreement 
executed  by  the  owner  and  the 
Commissioner  or  a  State  agency 
providing  for  the  regulation  of  the 
operation  of  the  project. 

Related  Party.  An  entity  that,  either 
directly  or  indirectly,  is  wholly  or 
partially  owned  or  controlled  by  the 
owner  of  the  project  being  transferred 
under  subpart  B  of  this  part,  is  under 
whole  or  partial  common  control  with 
such  owner,  or  has  any  financial  interest 
in  such  owner  or  in  which  such  owner 
has  any  financial  interest.  However,  this 
shall  not  prohibit  a  nonprofit 
organization  from  buying  out  the  interest 
of  its  limited  dividend  or  for-profit 
partners  in  connection  with  the  sale  of 
eligible  low  income  housing  under 
subpart  B  of  this  part,  as  long  as  the  sale 
is  made  on  an  arm's  length  basis  and  the 
partners  who  sell  their  interest 
completely  divest  themselves  of  any 
input  in  the  continued  operation  of  the 
project.  The  purchaser  and  the  owner 
shall  not  be  deemed  related  parties  on 
the  basis  that  financing  is  provided  to 
the  purchaser  by  the  seller,  or  a 
management  company  affiliated  with 
the  seller,  as  long  as: 


(1)  Only  a  loan,  and  not  a  grant,  is 
provided; 

(2)  The  financing  is  provided  for  the 
acquisition  of  the  project,  the 
rehabilitation  of  the  project,  or  both; 

(3)  In  the  case  of  financing  for  the 
acquisition  of  the  project,  the  sum  of  the 
principal  amount  of  the  loan,  plus  the 
amount  of  the  acquisition  loan  under 
section  241(f)  of  the  National  Housing 
Act  (12  U.S.C.  1715z-6(fl).  and  any 
Federal  grant  to  cover  acquisition  of  the 
project,  does  not  exceed  the  sum  of  the 
sales  price  and  the  expenses  associated 
with  the  acquisition,  loan  closing  and 
implementation  of  the  plan  of  action; 
and  in  the  case  of  financi.ng  for  the 
rehabilitation  of  the  project,  the 
principal  amount  of  the  loan  does  not 
exceed  the  equity  requirements 
applicable  to  the  rehabilitation  loan  or 
capital  improvement  loan  obtained  by 
the  purchaser  under  part  241  or  part  219 
of  this  chapter: 

(4)  The  loan  is  not  a  condition  of 
accepting  a  bona  fide  offer  or  entering 
into  a  sales  contract; 

(5)  The  seller  has  no  input  in  the 
continued  operation  of  the  project  as  a 
result  of  the  loan;  and 

(6)  In  the  case  of  a  loan  provided  by  a 
management  company  that  is  affiliated 
with  the  seller,  the  execution  of  a 
management  contract  between  the 
purchaser  and  the  management 
company  is  not  a  condition  of  the  loan. 
This  rule  does  not  bar  an  owner,  or 
former  owner,  from  membership  on  a 
nonprofit  organization's  board  of 
directors,  as  long  as  the  owner,  or 
form.er  owner,  participates  only  in  his  or 
her  personal  capacity,  without 
compensation,  and  holds  a  nonvoting 
membership.  The  purchaser  and  the 
owner  shall  not  be  deem.ed  related 
parties  solely  by  reason  of  the 
purchaser's  retention  of  a  property 
management  entity  of  a  company  that  is 
ovraed  or  controlled  by  the  owner  or  a 
principal  thereof,  if  retention  of  the 
management  company  is  neither  a 
condition  of  sale  nor  part  of 
consideration  paid  for  the  project  and 
the  property  management  contract  is 
negotiated  by  the  qualified  purchaser  on 
an  arm's  length  basis. 

Relevant  Local  Market.  An  area 
geographically  smaller  than  the  market 
area  established  by  the  Com.missioner 
for  purposes  of  determining  the  section  8 
existing  fair  market  rent,  that  is 
identifiable  as  a  distinct  rental  market 
area  in  which  similar  projects  and  units 
would  effectively  compete  with  the 
subject  project,  for  potential  tenants. 

Relocation  Expenses.  Relocation 
expenses  shall  consist  of  paj-ment  for — 
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(Ij  Advisory  services,  including  timelv' 
information,  counseling  [inckidmg  the 
provision  of  information  on  a  resident's 
rights  under  the  Fair  Housing  Act  (42 
U.S.C.  3601-3819)),  and  referrals  to 
suitable,  affordable,  decent,  safe  and 
sanitary  alternative  housing,  and 

[2]  Pa^Tnenl  for  actual,  reasonable 
moving  expenses. 

Remairiing  Useful  Life.  With  respect 
to  eligible  lew  income  housing,  the 
period  during  which  the  physical 
characteristics  of  the  project  remain  in  a 
condition  suitable  for  occupancy, 
assuming  normal  miaintenance  and 
repairs  are  m.ade  and  major  systems  and 
capital  components  a.'-e  replaced  as 
becomes  necessary. 

Reserve  for  Repiacemerts.  The 
escrow  fund  established  under  the 
regulatory  agreement  for  the  purpose  of 
ensuring  the  availability  of  funds  for 
needed  rtipatr  and  replacement  costs 

Resident  Council.  Any  incorporated 
nonprofit  orgamzation  or  association  in 
which  membership  is  available  to  all  the 
tenants,  and  only  the  tenants,  of  a 
particular  proiect  and — 

(1)  Is  representative  of  the  residents  of 
the  project: 

(2)  Adopts  written  procedures 
providi.ng  for  the  elet  'ion  of  officers  on  a 
regular  basis;  and 

(3)  Has  a  democr.3ticaIly  elected 
governing  board,  elected  by  the 
residents  of  the  project. 

Residua!  Rece:pt  Fund.  The  fund 
established  under  the  regulatory 
agreement  for  holding  cash  remaming 
after  deducting  from  the  surplus  cash,  as 
defined  by  the  regulatory  agreement,  the 
amount  of  all  a!lo\\'ahle  distributions. 

Rpt'jm  on  Investrr^p.nt  The  a.mount  of 
allowable  distnbutions  that  a  purchaser 
of  a  project  may  receive  under  a  plan  of 
action  under  5  248.15''  or  5  248  161. 

Section  8  Assistarre.  Assistance 
provided  under  parts  880  through  887  of 
this  title. 

Special  Needs  Tenants.  Those 
"elderly  persons,"  62  years  of  age  or 
older,  "elderly  families,"  or  families  that 
include  "disabled  persons,"  as  such 
term.s  are  defined  in  §  812.2  of  this  title, 
or  large  families  of  five  or  more  persons 
and  requiring  units  wi;h  three  or  more 
bedrooms. 

S:afe  assisted  or  subsidized  mortgage. 
A  mortgage  which  is  assisted  or 
subsidized  by  an  agency  of  a  State 
government  without  anv  Federal 
mortgage  subsidy. 

Tenant  Representative  A  designated 
officer  of  an  organization  of  the  project's 
tenants,  a  tenant  who  has  been  elected 
to  represent  the  tenants  of  the  project 
with  respect  to  subpart  B  of  this  part,  or 
a  person  or  organization  that  has  been 
formally  designated  or  retained  by  an 


organization  of  the  project's  tenants  to 
represent  the  tenants  with  respect  to 
subpart  B  of  this  part 

Termination  of  Low  Income 
Affordab'.Uty  Restrictions.  The 
elimination  of  low  income  affordability 
restrictions  imder  the  regulatory 
agteement  through  termination  of 
mortgage  insurance  or  prepayment  of 
the  mortgage. 

Transfer  Preservation  Equity.  The 
transfer  preservation  equity  of  a  project 
is: 

(1)  The  transfer  preservation  value  of 
the  project  determined  under  §  248.111; 
less 

(2)  The  outstand.ng  balance  of  the 
federally-assisted  mortgage(s)  for  the 
project. 

Transfer  Preservation  Rent.  For 
purposes  of  receiving  incentives 
pursuant  to  a  sale  of  the  project,  transfer 
preservation  rent  shall  be  the  gross 
income  for  the  p:"o  t^ct  that  would  be 
required  to  supfK.:- 

(1)  Debt  service  on  the  loan  for 
acquisition  of  the  project; 

(2)  Debt  service  on  any  rehabilitation 
loan  for  the  project: 

(3)  Debt  service  on  the  federally- 
assisted  mortgage(8)  for  the  housing: 

f4]  Project  operating  expenses;  and 

(5)  Adequate  reserves. 

Transfer  Presen-ation  Value.  The  fair 
market  value  of  the  project  based  on  its 
highest  and  best  use. 

I'p.'^'  Low  Income  Families.  Families 
or  persons  whose  incomes  do  not 
exceed  the  level  established  for  very 
low  mcome  families  imder  5  813.102  of 
this  title. 

Voluntary  Termination  of  Mortgage 
Insurance.  The  termination  of  all  rights 
under  the  mortgage  insurance  contract 
and  of  all  obligations  to  pay  future 
insurance  premiums. 

§248.103    Genera)  prepaymennimitation 

(a)  Prepayment.  An  owner  of  eligible 
low  income  housing  may  prepay,  and  a 
mortgagee  may  accept  prepayment  of.  a 
mortgage  on  such  project  only  in 
accordance  with  a  plan  of  action 
approved  by  the  Commissioner. 

(b)  Termination.  A  mortgage 
insurance  contract  with  respect  to 
eligible  low  income  housing  may  be 
terminated  pursuant  to  §  207.253  of  this 
chapter  only  in  accordance  with  a  plan 
of  action  approved  by  the 
Commissioner 

(c)  Foreclosu.T.  A  mortgagee  of  a 
mortgage  insured  by  the  Commissioner 
may  foreclose  the  mortgage  on,  or 
acquire  by  deed  m  lieu  of  foreclosure. 
any  eligible  low  income  housing  only  if 
the  mortgagee  also  conveys  title  to  the 
project  to  the  Commissioner  in 


cormection  with  a  claim  for  insurance 
benefits. 

(d)  Effect  of  unauthorized 
prepayment  A  mortgagee's  acceptance 
of  a  prepayment  in  violation  of 
paragraph  (a)  of  this  section,  or  the 
voluntary  termination  of  a  mortgage 
insurance  contract  in  violation  of 
paragraph  (b)  of  this  section,  shall  be 
null  and  void  and  any  low  income 
affordability  restrictions  on  the  project 
shall  continue  to  apply  to  the  project. 

(e)  Remedies  for  unauthorized 
prepayment.  A  mortgagee's  acceptance 
of  a  prepayment  in  violation  of 
paragraph  (a)  of  this  section,  or  attempt 
to  obtain  voluntary  termination  of  a 
mortgage  insurance  contract  in  violation 
of  paragraph  (b)  of  this  section,  is 
grounds  for  administrative  action  under 
parts  24  and  25  of  this  title,  in  addition 
to  any  other  remedies  available  by  law. 
including  rescission  of  the  prepayment 
or  reinstatement  of  the  insurance 
contract 

§246.105     Notxe  oMnenL 

(a)  Eligibility  for  filing.  An  owner  of 
eligible  low  income  housing  intending  to 
prepay  the  mortgage  or  voluntarily 
terminate  the  mortgage  insurance 
contract  pursuant  to  S  248.141.  extend 
the  low  income  affordabihty  restrictions 
of  the  housing  in  accordance  with 

§  248.153,  or  transfer  the  housing  to  a 
qualified  purchaser  under  S  248.157,  may 
file  a  notice  of  intent  unless  the 
mortgage  covering  the  project — 

(1)  Continued  in  default  or  fell  into 
default  on  or  after  the  November  28, 
1990.  and  the  mortgage  has  been 
assigned  to  the  Commissioner  as  a 
result  of  such  default 

(2)  Continued  in  default  or  fell  into 
default  on  or  after  November  28. 1990, 
while  the  mortgage  was  held  by  the 
Commissioner, 

(3)  Fell  into  default  prior  to  November 
28. 1990,  if  the  owner  entered  into  a 
workout  agreement  prior  to  that  date, 
and  on  or  after  that  date,  the  owner  has 
defaulted  under  the  workout  agreement 
(and.  if  the  agreement  was  with  an 
insured  mortgagee,  the  mortgage  has 
been  assigned  to  the  Commissioner  as  a 
result  of  the  default  under  the  workout 
agreement):  or 

(4)  Fell  into  default  prior  to  November 
28, 1990.  but  has  been  current  since  that 
date  and  the  owner  has  not  agreed  to 
recompense  the  appropriate  insurance 
fund  for  losses  sustained  by  the  fund  as 
a  result  of  any  work-out  or  other 
arrangement  agreed  to  by  the 
Commissioner  and  the  owner  with 
respect  to  the  defaulted  mortgage. 

(b)  Filing  with  the  Commissioner  The 
notice  of  intent  shall  be  filed  with  the 
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rTUD  Field  Office  in  whose  jurisdiction 
;ne  project  is  located.  The  notice  of 
intent  shall  identify  the  project  by  name, 
project  number  and  location.  It  shall 
contain  a  statement  indicating  whether 
the  owner  intends  to  extend  the 
affordability  restrictions  on  the  project 
by  retaining  ownership  of  the  project  or 
transferring  it  to  a  qualified  purchaser, 
or  whether  the  owner  intends  to 
terminate  the  affordabilily  restrictions 
on  the  project  through  prepayment  of  the 
mortgage  or  termination  of  the  mortgage 
insurance  contract.  The  notice  of  intent 
shall  also  request  the  tenants  to  notify 
the  owner,  the  Commissioner,  and  the 
State  or  local  officer  identified  in  the 
notice  of  intent  of  any  individual  or 
organization  that  has  been  designated  or 
retained  by  the  tenants  to  represent  the 
tenants  with  respect  to  the  actions  to  be 
taken  under  subpart  B  of  this  part, 
(c)  Filing  with  the  State  or  local 
government  and  tenants.  The  owner 
simultaneously  shall  file  the  notice  of 
intent  with  the  chief  executive  officer  of 
the  appropriate  State  or  local 
government  in  which  the  project  is 
located,  or  any  officer  designated  by 
executive  order  or  State  or  local  law  to 
receive  such  information,  and  with  the 
mortgagee.  In  addition,  the  owner  shall 
deliver  a  copy  of  the  notice  of  intent  to 
each  occupied  unit  in  the  project  and  to 
any  tenant  representative,  if  any,  known 
to  the  owner,  and  shall  post  a  copy  of 
the  notice  of  intent  in  readily  accessible 
locations  within  each  affected  building 
of  the  project.  The  copies  of  the  notice  of 
intent  delivered  to  the  tenants  and  the 
tenant  representative  shall  include  a 
summary  of  possible  outcomes  of  the 
filing  which  shall  be  furnished  by  the 
Commissioner.  Upon  the  request  of  any 
non-English  speaking  tenants  residing  in 
the  affected  project,  the  owner  shall 
tabulate  the  number  and  type  of 
translations  needed  by  the  tenants  and 
request  the  local  HUD  field  office  to 
provide  the  appropriate  translations. 
The  owner  shaU  deliver  a  copy  of  the 
translated  notice  of  intent  to  all  of  the 
tenants  v,ho  requested  such  translation. 
The  failure  of  an  owmer  to  comply  with 
any  non-federal  notice  requirements 
shall  not  invalidate  the  notice  of  intent. 

§248,111     Appraisal  and  Drei!e'^3t'0-i 
valu«  ot  eligibie  ionv  income  ^ousng. 

(a)  Appraisal.  Upon  receiving  a  notice 
of  intent  indicating  an  intent  to  extend 
the  low  income  affordabihty  restrictions 
under  §  248.153  or  transfer  the  project 
under  §  248.157,  the  Commissioner  shall 
provide  for  determination  of  the 
preservation  values  of  the  project 
pursuant  to  this  section. 

(b)  Notice.  Within  30  days  after  the 
filing  of  a  notice  jf  intent  to  extend  the 


income  restrictions  or  to  transfer  the 
project,  the  Commissioner  shall  provide 
the  owner  with  written  notice  of — 

(1)  The  need  for,  and  the  rules  and 
guidelines  governing,  an  appraisal  of  the 
project; 

(2)  The  filing  deadline  for  submission 
of  the  appraisal; 

(3)  The  need  for  an  appraiser  retained 
by  the  Commissioner  to  inspect  the 
project  and  the  project's  financial 
records;  and 

(4)  Any  delegation  to  an  appropriate 
State  agency,  if  any,  by  the 
Commissioner  of  responsibilities 
regarding  the  performance  of  an 
appraisal  pursuant  to  this  section. 

(c)  Appraisers.  The  Commissioner  and 
the  owner  shall  each  select  and 
compensate  an  appraiser  who  shall: 

(1)  Neither  be  an  employee  of  the 
Federal  Government  nor  an  employee  or 
officer  of  any  entity  that  is  affiliated 
with  the  owner  or  the  mortgagee  of 
record; 

(2)  Be  certified  by  the  appropriate 
State  agency  under  the  standards 
established  by  the  Federal  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  (12  U.S.C.  1451- 
1459);  and 

(3)  Have  six  years  of  experience  in  the 
appraisal  profession  and  at  least  three 
years  experience  in  the  practice  of 
appraising  multifamily  residential 
properties; 

(4)  Is  not  the  subject  of  a  charge 
issued  following  a  reasonable  cause 
determination  under  the  Fair  Housing 
Act  (42  U.S.C.  3601-3619). 

(d)  Guidelines.  The  Comm.issioner 
shall  provide  to  the  owner  and  the 
appraiser  retained  by  the  Commissioner 
guidelines  for  the  conduct  of  the 
appraisal.  The  guidelines  established  by 
the  Commissioner  shall  be  consistent 
with  customary  appraisal  standards. 
The  guidelines  shall  assume  repayment 
of  the  existing  federally-assisted 
mortgage(s),  termination  of  the  existing 
Federal  low  income  affordability 
restrictions,  and  costs  of  compliance 
with  any  State  or  local  laws  of  general 
applicability.  The  guidelines  may  permit 
reliance  upon  assessments  of 
rehabilitation  needs  and  other 
conversion  costs  determined  by  an 
appropriate  State  agency,  as  determined 
by  the  Commissioner. 

(e)  Operating  expenses.  For  the 
purpose  of  determining  preservation 
values,  the  guidelines  shall  instruct  the 
appraiser  to  use  the  greater  of  actual 
project  operating  expenses  at  the  time  of 
the  appraisal,  based  on  the  average  of 
the  actual  project  operating  expenses 
during  the  preceding  three  years,  or 
projected  operating  expenses  after 


conversion,  as  determined  by  the 
Commissioner.  However,  if  the  current 
year  operating  expenses  are  higher  than 
those  of  the  preceding  three  years  and 
the  Commissioner  has  made  a 
determination  that  these  costs  are 
unlikely  to  decrease  in  the  future,  the 
appraiser  shall  use  current  year 
operating  expenses  rather  than 
operating  expenses  fcr  the  preceding 
three  years  for  purposes  of  comparison 
with  projected  operating  expenses  after 
conversion.  Likewise,  if  the  current  year 
operating  expenses  are  lower  than  those 
of  the  preceding  years  and  the 
Commissioner  has  made  a 
determination  that  these  costs  are 
unlikely  to  increase  in  the  future,  the 
appraiser  shall  use  current  year 
operating  expenses  rather  than 
operating  expenses  for  the  preceding 
three  years  for  purposes  of  comparison 
with  projected  expenses  after 
conversion.  Where  the  highest  and  best 
use  of  a  project  is  not  as  rental  housing, 
the  appraiser  shall  use  projected 
operating  expenses  assuming 
conversion  of  the  project  to  its  highest 
and  best  use. 

(f)  Preservation  values.  The 
preservation  values  will  be  determined 
on  the  basis  of  the  appraisals  conducted 
by  the  owner's  and  the  Commissioner's 
independent  appraisers.  Each  appraiser 
v\rill  determine  both  the  extension 
preservation  value  and  the  transfer 
preservation  value,  regardless  of  the 
owner's  intentions  as  indicated  in  the 
notice  of  intent. 

(g)  Highest  and  best  use  as  residential 
property.  In  determining  the  extension 
preservation  value  of  the  project,  the 
appraiser  shall  assume  conversion  of  the 
project  to  market-rate  rental  housing. 
The  appraiser  shall,  in  accordance  with 
the  guidelines  established  by  the 
Comm'ssioner,  determine  the  amount  of 
rehabilitation  expenditures,  if  any,  that 
would  be  necessary-  to  brinj,  the  project 
up  to  quality  standards  required  to 
attract  and  sustain  a  market-rate 
tenancy  upon  conversion  and  assess 
other  costs  that  the  owner  could 
reasonably  be  expected  to  incur  if  the 
owner  converted  the  property  to  market 
rate  multifamily  rental  housing. 

(h)  Highest  and  best  use.  In 
determining  the  transfer  preservation 
value  for  the  project,  the  appraiser  shall 
assume  conversion  of  the  project  to 
highest  and  best  use  for  the  property, 
and  shall,  in  accordance  with  the 
guidelines  established  by  the 
Commissioner,  determine  the  amount  of 
any  rehabilitation  expenditures, 
including  demolition,  that  would  be 
necessary  to  convert  the  project  to  such 
use  and  assess  other  costs  that  the 
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owner  could  reasonably  be  expected  to 
incur  if  the  owner  converted  the 
property  to  its  highest  and  best  use. 

(i)  Submission  of  appraisal.  Within 
four  months  after  the  filing  of  the  notice 
of  intent: 

(1)  The  ov/ner  shall  submit  to  the  HUD 
Field  Office  in  whose  jurisdiction  the 
project  is  located,  the  appraisal  made  by 
the  owner's  selected  appraiser:  and 

(2)  The  Commissioner's  selected 
appraiser  shall  conduct  and  submit  an 
appraisal  to  the  Commissioner. 

Cj)  Joint  determination  of  preservation 
values.  No  later  than  one  month  after 
the  owner  and  the  Commissioner 
exchange  appraisals,  the  owner  and  the 
Commissioner  shall,  on  the  basis  of  the 
appraisals  delivered  to  them,  agree  on 
the  preservation  values  of  the  project.  If 
no  agreement  as  to  preservation  values 
can  be  reached,  the  owner  and  the 
Commissioner  shall  jointly  select  a  third 
appraiser  meeting  the  qualifications  set 
forth  in  paragraph  (c)  of  this  section  by 
the  end  of  six  months  from  the  date  that 
the  notice  of  intent  was  filed.  The  cost  of 
this  third  appraisal  shall  be  borne 
equally  by  both  parties.  The  third 
appraiser  must  comply  with  the 
guidelines  set  forth  in  paragraph  (d)  of 
this  section  and  must  conduct  the 
appraisal  and  submit  an  appraisal 
within  two  months  after  accepting  the 
assignment.  The  determination  by  the 
third  appraiser  of  the  project's 
preser\'ation  values  shall  be  binding  on 
both  the  owner  and  the  Commissioner. 

(k)  Timeliness  of  appraisals.  The 
Commissioner  may  approve  a  plan  of 
action  to  receive  incentives  under 
§§  248.153,  248.157  or  248,161  only  based 
upon  an  appraisal  conducted  in 
accordance  with  this  section  that  is  not 
more  than  30  months  old.  unless  the 
failure  of  the  Commissioner  to  approve 
the  plan  of  action  within  the  30-month 
period  was  due  to  circimistances  beyond 
the  control  of  the  owner. 

5  248, ■'21     Annua!  authorized  retuf-"  ard 
aggregate  pteservation  rents. 

(a)  Annual  authorized  return.  For  each 
eligible  low  income  housing  project 
appraised  under  §  248.111.  the 
Commissioner  shall  set  an  annual 
authorized  return  on  the  project  equal  to 
8  percent  of  the  extension  preservation 
equity. 

(b)  Aggregate  preserx-ation  rents.  For 
each  eligible  low  income  housing  project 
appraised  under  §  248. Ill,  the 
Commissioner  shall  also  determine  the 
aggregate  preservation  rents.  The 
aggregate  preservation  rents  shall  be 
used  solely  for  the  purposes  of 
comparison  with  the  Federal  cost  limit 
under  §  248.123.  Actual  rents  received 
by  the  owner  (or  a  qualified  purchaser) 


shal!  be  determined  pursuant  to 
§  §  248,153,  248,157,  and  248.161. 

(c)  Extension  preser\-ation  rent.  The 
extension  preservation  rent  shall  be  the 
gross  potential  income  for  the  project,  as 
determined  by  the  Commissioner,  that 
would  be  required  to  support — 

(1)  The  annual  authorized  return 
determined  under  paragraph  (a)  of  this 
section: 

(2)  Debt  service  on  any  rehabilitation 
loan  for  the  project,  assuming  a  market 
rate  of  interest  and  customary  terms: 

(3)  Debt  service  on  the  federally- 
assisted  mortgage(s]  for  the  project: 

(4)  Project  operating  expenses  as 
determined  by  the  Commissioner,  and 

(5)  Adequate  reserves. 

(d)  Transfer  preservation  rent.  The 
transfer  preservation  rent  shall  be  the 
gross  potential  income  for  the  project,  as 
determined  by  the  Commissioner,  that 
would  be  required  to  support — 

(1)  Debt  ser\'ice  on  the  loan  for 
acquisition  of  the  project: 

(2)  Debt  service  on  any  rehabilitation 
loan  for  the  project,  assuming  a  market 
rate  of  interest  and  customary  terms: 

(3)  Debt  service  on  the  federally- 
assisted  mortgagefs)  for  the  project; 

(4)  Project  operating  expenses  as 
determined  by  the  Commissioner;  and 

(5]  Adequate  reserves. 

(e)  Adequate  reserves  and  operating 
expenses.  For  purposes  of  this  section — 

(1)  Adequate  reserves  are  the  amount 
of  funds  which,  when  added  to  existing 
reserves,  are  sufficient  to  maintain  the 
project  including  needed  deferred 
maintenance,  at  a  level  that  meets  the 
standards  set  forth  in  §  248.147;  and 

(2)  Project  operating  expenses  shall  be 
based  on  operating  expenses  for  the 
preceding  3  years,  adjusted  for 
reasonable  reductions  in  operating  costs 
due  to  rehabilitation  and  energy 
improvements.  For  purposes  of 
comparison  to  the  gross  rents  used  in 
determining  the  Federal  cost  limit, 
project  operating  expenses  shall  include 
the  cost  of  utilities  paid  by  the  residents. 

(f)  Debt  service.  For  purposes  of  this 
section,  the  amount  of  debt  service  for 
an  acquisition  loan  will  be  estimated 
based  on  the  maximum  loan  to  which 
the  purchaser  is  entitled  under 

S  241.1067  of  this  chapter.  The  debt 
service  on  any  rehabilitation  loan  will 
be  estimated  using  costs  derived  from 
the  appraisals  conducted  under 
S  248.111.  taking  into  account  any  funds 
provided  for  rehabilitation  by  State  or 
local  governments  and  assuming  market 
rate  interest  rates. 

§  248,123     Determination  of  Federal  cost 
limit 

(a)  Initial  determination.  For  each 
eligible  low  income  housing  project 


appraised  under  $  248.111,  the 
Commissioner  shall  determine  whether 
the  aggregate  preservation  rents  for  the 
project  exceed  the  amount  determined 
by  multiplying  the  number  of  dwelling 
units  in  the  project  according  to 
appropriate  unit  sizes,  by  120  percent  of 
the  section  8  existing  fair  market  rent  for 
the  appropriate  unit  sizes. 

(b)  Relevant  local  markets.  If  either 
the  extension  or  transfer  preservation 
rent  for  a  project  exceeds  the  amount 
determined  under  paragraph  (a)  of  this 
section,  the  Commissioner  shall 
determine  whether  such  extension  or 
transfer  preser\'ation  rent  exceeds  the 
amount  determined  by  multiplying  the 
number  of  units  in  the  project  according 
to  the  appropriate  unit  sizes,  by  120 
percent  of  the  prevailing  rents  in  the 
local  market  area.  The  relevant  local 
market  and  the  prevailing  rents  in  such 
relevant  local  market,  shall  be 
determined  on  the  basis  of  the  appraisal 
conducted  by  the  appraiser  selected  by 
the  Commissioner  pursuant  to  {  248111 
and  any  other  information  that  the 
Commissioner  determines  is 
appropriate.  If  there  are  no  comparables 
in  the  relevant  local  market  and  it  is  not 
otherwise  possible  to  determine 
prevailing  rents  in  that  area,  the  section 
8  existing  fair  market  rent  shall  be  the 
sole  measure  for  determining  the 
Federal  cost  limit. 

(c)  Effect.  The  extension  or  transfer 
preservation  rent  for  an  eligible  low 
income  housing  project  appraised  under 
S  248.111  shall  be  considered  to  exceed 
tfie  Federal  cost  Umit  only  if  the 
extension  or  transfer  preser\'ation  rent 
exceeds  the  amount  determined  under 
paragraphs  (a)  and  (b)  of  this  section. 

?  248  •'27    Limitations  c  action  pu'suanf 

10  Feder*  cost  iirrsii 

(a)  Retention  of  the  project.  With 
respect  to  owners  who  seek  to  retain  the 
project  the  owner  may  file  a  plan  of 
action  to  receive  incentives  under 

§  248.153,  except  that  if  the  extension 
preservation  rent  exceeds  the  Federal 
cost  limit  the  amount  of  the  incentives 
may  not  exceed  an  amount  that  can  be 
supported  by  a  projected  income  stream 
equal  to  the  Federal  cost  limit. 

(b)  Transfer  of  the  project.  With 
respect  to  owners  who  seek  to  transfer 
the  project — 

(1)  If  the  transfer  preservation  rent 
does  not  exceed  the  Federal  cost  limit 
or  if  the  transfer  preservation  rent 
exceeds  the  Federal  cost  limit  and  the 
owner  is  willing  to  transfer  the  project 
at  a  price  which  will  result  in  project 
rents  that  on  an  aggregate  level,  do  not 
exceed  the  Federal  cost  limit  the  owner 
may  file  a  second  notice  of  intent 
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ir.d;ca*;r.g  an  intention  to  transfer  the 
project  under  §  248.157;  or 

(2)  If  the  transfer  preservation  rent 
exceeds  the  Federal  cost  limit  the 
owner  may  file  a  second  notice  of  intent 
to  transfer  the  project  under  S  248.161 
or  if  no  bona  fide  offers  are  received,  to 
prepay  the  mortgage  or  tenninate  the 
mortgage  insurance. 

5  248.131     In'ormatior' f'om  r^*• 
ConwnJssJooer. 

(a)  Informatinn  to  owners  terminating 
affordability ,  Arictions.  Within  six 
months  after  receipt  of  a  notice  of  intent 
to  terminate  the  low  income 
affordabilitj-  restrictions  under 

I  248.141.  the  Commissioner  shall 
provide  the  owner  with  a  description  of 
the  criteria  for  such  terminaticn  and 
with  information  that  the  owner  needs 
to  prepare  a  plan  of  action.  This  shall 
include  information  concerning  the 
standards  under  §  248.141  regarding  the 
approval  of  a  plan  of  action  and  a  list  of 
the  Federal  incentives  authorized  under 
§  248.153  and  available  to  those  projects 
for  which  a  plan  of  action  involving 
termination  of  low  income  affordability 
restrictions,  through  prepayment  of  the 
mortgage  or  termination  of  the  mortgage 
insurance  contract,  would  not  be 
approvable.  The  Commissioner  shall 
also  provide  the  owner  with  any  other 
relevant  information  which  the 
Commissioner  may  possess. 

(b)  Information  to  owners  extending 
affordability  restrictions.  Within  nine 
months  of  receipt  of  a  notice  of  intent  to 
extend  the  low  income  affordability' 
restrictions  under  §  248.153  or  to 
transfer  the  project  under  5  248.157,  the 
Commissioner  shall  provide  the  owner 
who  submitted  the  notice  with — 

(1)  A  statement  of  the  preservation 
values  of  the  project  as  determined 
under  5  2-18.111. 

(2)  A  statement  of  the  aggregate 
preservation  rents  for  the  project  as 
calculated  under  S  248.121; 

(3)  A  statement  of  the  applicable 
Federal  cost  limit  for  the  market  area  (or 
relevant  local  market,  if  applicable)  in 
which  the  project  is  located,  and  an 
explanation  of  the  limitations  under 

§  248.127  on  the  amoimt  of  assistance 
the  Commissioner  may  provide  based  on 
such  cost  limits; 

(4)  A  statement  of  whether  either  of 
the  aggregate  preservation  rents 
exceeds  the  Federal  cost  limit:  and 

(5)  A  direction  to  file  a  plan  of  action 
and  the  information  necessary  to  file  a 
plan  of  action;  or 

(6)  A  direction  to  submit  a  second 
notice  of  intent  under  S  248.133. 

(c)  Information  to  tenants  and  State  or 
local  governments.  The  Conmiissioner 
shall  provide  any  information  provided 


to  the  owner  under  paragraphs  (a)  and 
(b)  of  this  section  to  the  tenant 
representative,  if  any,  known  to  the 
Commissioner,  and  shall  post  a  notice  in 
each  affected  building  informing  tenants 
of  the  name(8).  addressles).  and 
telephone  number(s)  of  the  tenant 
representativefs)  and  appropriate 
personnel  in  the  local  HUD  field  office, 
from  whom  they  may  obtain  this 
information.  The  Commissioner  shall 
also  provide  this  information  to  that 
officer  of  State  or  local  government  to 
whom  the  owner  submitted  a  notice  of 
intent  pursuant  to  S  248.105(c).  The 
Commissioner  shall  include  in  the 
information  packet  made  available  to 
the  tenants  any  other  information 
relating  to  their  rights  and  opportunities, 
including — 

(1)  The  potential  opportunity  of  the 
tenants  to  become  priority  purchasers 
under  §§  248.157  and  248.161;  and 

(2)  The  potential  opportunity  of 
resident  homeownership  under 
§§248.173  or  248.175. 

§  248.133    Second  notice  of  Intent 

(a)  Filing.  A  second  notice  of  intent 
must  be  filed  by  all  owners  who,  after 
receiving  the  information  provided  by 
the  Comm.issioner  in  §  248.131.  elect  to 
transfer  the  project  under  §  §  248.157  cr 
248.161. 

(b)  Timeliness.  A  second  notice  of 
intent  must  be  submitted  not  later  than 
30  days  after  receipt  of  the  information 
provided  by  the  Commissioner  under 

§  248.131.  If  an  owner  who  is  required  to 
submit  a  second  notice  of  intent  fails  to 
do  so  within  this  time  period,  the 
original  notice  of  intent  submitted  under 
§  248.105  shall  be  void  and  ineffective 
for  purposes  of  subpart  B  of  this  part. 

(c)  Filing  with  the  State  or  local 
government  and  tenants.  The  owner 
simultaneously  shall  file  the  second 
notice  of  intent  with  that  officer  of  State 
and  local  government  to  whom  the 
owner  submitted  a  notice  of  intent  under 
§  243.105(c)  and  with  the  mortgagee.  In 
addition,  the  owner  shall  deliver  a  copy 
of  the  second  notice  of  intent  to  each 
tenant  representative  known  to  the 
owner,  and  if  none  is  known,  then  to 
each  occupied  unit  in  the  project. 

§248.135   Plans  of  action. 

(a)  Submission.  An  owner  seeking  to 
terminate  the  low  income  affordability 
restrictions  through  prepayment  of  the 
mortgage  or  voluntary  termination  under 
§  248.141.  or  to  extend  the  low  income 
affordability  restrictions  on  the  project 
under  §  248.153,  shall  submit  a  plan  of 
action  to  the  Commissioner  in  the  form 
and  manner  prescribed  in  paragraph  (d) 
or  (e)  of  this  section  respectively,  within 


6  mon»hs  after  receipt  of  the  infcrniation 
from  the  Commissioner  under  §  248.131. 

{h]Joi::l  Subn::ss!on.  An  owner  and 
purchaser  seeking  a  transfer  of  the 
project  under  §§  248.157  or  248.161  sbat) 
jointly  submit  a  plan  of  action  to  the 
Commisbiorer  in  the  form  and  manner 
prescribed  in  paragraph  (el  of  this 
section  within  six  months  after  the 
owner's  acceptance  of  a  bona  fide  offer 
under  J  248,157  or  the  purchaser's 
-riakina  of  a  bona  T  Je  offer  under 
5  243.161. 

(c)  Fili.-:g  wiLh  the  State  or  local 
government  and  tercnts.  The  owner 
shall  notify  the  tenants  of  the  plan  cf 
action  by  posting  \n  each  occupied 
building  a  sununary  of  the  plan  of  action 
and  by  delivery  of  a  copy  of  the  plan  of 
action  to  the  tenant  representative,  if 
any.  In  addition,  tl:e  sumrr-.ary  r.ii'^t 
indicate  that  a  copy  of  the  plan  of  acbon 
shall  be  available  from  the  tenant 
representatives,  whose  names, 
addresses  and  tr 'ephone  nurrbers  a-e 
indicated  on  the  siimmary,  the  iccai 
irjD  Held  office,  and  the  on-site  office 
for  the  project,  or  if  one  is  not  available, 
in  the  location  where  renta  are  collected, 
for  inspection  ard  copying,  at  a 
reasonable  cost,  d  jring  normal  business 
hour}.  Simultaneously  with  the 
submission  to  tine  Ccnimissioner.  the 
owner  shall  subm't  the  plan  of  action  to 
that  officer  of  State  or  local  gnveixment 
to  whom  tlie  owner  submitted  a  notice 
of  intent  under  §  248  lC5(c).  The 
Commissioner  shall  submit  a  copy  of  the 
plan  of  action  to  th3  appropriate  agency 
of  such  State  or  local  govemn'ent  wh'ch 
shall  review  the  plan  of  action  and 
advise  the  tenants  of  the  project  of  any 
programs  that  are  available  to  assist  the 
tenants  in  carrying  out  the  purposes  of 
subpart  B  of  this  part. 

(d)  Terminaticn  of  afiordability 
restrictions.  If  the  plan  of  action 
proposes  to  terminate  the  low  income 
affordability  restrictions  through 
prepayment  or  voluntary  termination  in 
accordance  with  §  218.141,  it  shall 
include: 

(1)  A  description  of  any  proposed 
changes  in  the  status  or  term.s  of  the 
mortgage  or  reg^jlatory  agreement; 

(2)  A  description  of  any  proposed 
changes  in  the  low  income  affordability 
restrictions; 

(3)  A  description  cf  any  change  in 
ownership  that  is  related  to  prepayment 
or  voluntary  termination; 

(4)  An  assessment  of  the  effect  of  the 
proposed  changes  on  existing  tenants; 

(5)  An  analysis  of  the  e:7ect  of  the 
proposed  changes  on  the  supply  ci 
housing  affordable  to  low  and  very  low 
income  families  or  persons  in  the 
conmiunity  within  which  the  project  is 
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located  and  m  the  area  that  the  housing 
could  reasonably  be  expected  to  serve; 

(6)  A  list  of  any  waivers  requested  by 
the  owner  pursuant  to  §  248.7:  and 

(7)  Any  other  information  that  the 
Commissioner  determines  is  necessary 
to  achieve  the  purposes  of  subpart  B  of 
this  part. 

(e)  Extension  of  affordability 
restrictions.  If  the  plan  of  action 
proposes  to  extend  the  low  income 
affordability  restrictions  of  the  project  in 
accordance  with  §  248.153  or  transfer 
the  project  to  a  qualified  purchaser  in 
accordance  with  §§  248.157  or  248.161, 
the  plan  of  action  shall  include; 

(1)  A  description  of  any  proposed 
changes  in  the  status  or  terms  of  the 
mortgage  or  regulatory  agreement; 

(2)  A  description  of  the  Federal 
incentives  requested,  including  cash 
flow  projections  and  analyses  of  how 
the  owner  will  address  any  physical  or 
financial  deficiencies  and  maintain  the 
low  income  affordability  restrictions  of 
the  project; 

(3)  A  description  of  any  assistance 
from  State  or  local  government  agencies, 
including  low  income  housing  tax 
credits  that  have  been  offered  to  the 
owner  or  purchaser  or  for  which  the 
owner  or  purchaser  has  applied  or 
intends  to  apply; 

(4)  A  description  of  any  transfer  of  the 
property,  including  the  identity  of  the 
transferee  and  a  copy  of  any  documents 
of  sale; 

(5)  An  income  profile  of  the  tenants  as 
of  the  date  of  submission  of  the  plan  of 
action  and  as  of  January  1. 1987  (based 
on  the  area  median  income  limits 
established  by  the  Commissioner  in 
Febniary  1987),  or  if  the  January  1, 1987 
profile  is  unavailable,  a  certification 
from  the  owner  stating  its  unavailability 
and  a  profile  as  of  January  1, 1988,  or,  if 
that  is  also  unavailable,  a  profile  as  of 
January  1, 1089; 

(61  A  transfer  of  physical  assets 
package,  if  a  transfer  is  proposed; 

(7)  A  list  of  any  waivers  requested  by 
the  owner  pursuant  to  §  248.7;  and 

(8)  Any  other  information  that  the 
Commissioner  determines  is  necessary 
to  achieve  the  purposes  of  subpart  B  of 
this  part. 

(f)  Revisions.  The  ovraer  or  owner  and 
purchaser  may  from  time  to  time  revise 
and  amend  the  plan  of  action  as  may  be 
necessary  to  obtain  approval  under 
subpart  B  of  this  part  and  must  amend 
the  plan  of  action  no  later  than  30  days 
after  a  change  in  any  of  the  mformation 
required  in  paragraphs  (d)  or  (e)  of  this 
section.  The  owner  or  owner  and 
purchaser  shall  submit  any  revision  to 
the  Commissioner,  and  provide  a  copy 
of  the  revision  to  the  parties  and  in  the 


manner  specified  '.n  paragraph  (c)  of  this 
section, 

(g)  Failure  to  Submit.  If  the  owner 
fails  to  submit  a  plan  of  action  to  the 
Commissioner,  when  prepayment  or 
termination  is  sought,  within  the  6 
month  period  set  forth  in  paragraph  (a) 
of  this  section  or.  when  a  transfer  is 
sought,  if  the  owner  and  purchaser  fail 
to  submit  a  plan  of  action  within  the  6 
month  time  period  set  forth  in  paragraph 
(b)  of  this  section,  the  notice  of  intent 
filed  by  the  owner  under  §  248.105  shall 
be  ineffective  for  the  purposes  of 
subpart  B  of  this  part  and  the  ovmer 
shall  be  barred  from  submitting  another 
notice  of  intent  under  §  248.105  until  6 
months  after  expiration  of  such  period. 

(h)  Comment  Period  for  tenants  and 
State  or  local  governments.  Upon 
submission  of  the  plan  of  action  by  the 
owner,  the  tenants  of  the  affected 
project  and  the  State  or  local 
government  shall  have  60  days  in  which 
to  provide  comments  on  the  plan  of 
action  to  the  Commissioner  or  to  the 
owner,  who  will  then  submit  the 
comments  to  the  Commissioner.  The 
Commissioner  shall  not  approve  a  plan 
of  action  under  subpart  B  of  this  part 
before  the  end  of  this  60-day  period  and 
all  comments  received  during  this  period 
will  be  considered  by  the  Commissioner 
in  making  its  determination  to  approve 
or  disapprove  a  plan  of  action. 

(i)  Notification  to  tenants  and  the 
State  or  local  government  of  plan  of 
action  approval.  Upon  the 
Commissioner's  approval  of  the  plan  of 
action,  the  owner  shall  notify  tenants  of 
the  terms  thereof  by  posting  in  each 
occupied  building  a  summary  of  the  plan 
of  action  and  by  delivery  of  a  copy  of 
the  plan  of  action  to  the  tenant 
representative,  if  any.  In  addition,  the 
summary  must  indicate  that  a  copy  of 
the  plan  of  action  shall  be  available  for 
inspection  and  copying  during 
reasonable  hours  in  a  location 
convenient  to  the  tenants. 

§  248,141  O'terSa  for  approva:  o'  a  p-a'-  C 
action  Invotvr-g  prepayment  a^^'!  woiur:'a'-v 
termination. 

(a)  Approval.  The  Commissioner  may 
approve  a  plan  of  action  that  provides 
for  the  termination  of  the  low  income 
affordability  restrictions  through 
prepayment  of  the  mortgage  or 
voluntary  termination  of  the  mortgage 
insurance  contract  only  upon  a  written 
finding  that — 

(1)  Implementation  of  the  plan  of 
action  will  not — 

(i)  Materially  increase  economic 
hardship  for  current  tenants,  and  will 
not  in  any  event  result  in  a  monthly 
rental  payment  by  any  current  tenant 
that  exceeds  30  percent  of  the  monthly 


adjusted  income  of  the  tenant  or  an 
increase  in  the  monthly  rental  payment 
in  any  year  that  exceeds  10  percent 
(whichever  is  lower);  or  in  the  case  of  a 
current  tenant  who  already  pays  more 
than  such  percentage,  an  increase  in  the 
monthly  rental  payment  in  any  year  that 
exceeds  the  increase  in  the  Consumer 
Price  Index  or  10  percent  (whichever  is 
lower);  or 

(ii)  Involuntarily  displace  current 
tenants  (except  for  good  cause)  where 
comparable  and  affordable  housing  is 
not  readily  available,  determined 
without  regard  to  the  availability  of 
Federal  housing  assistance  that  would 
address  any  such  hardship  or 
involuntary  displacement;  and 

(2)  The  supply  of  vacant,  comparable 
housing  is  sufficient  to  ensure  that  such 
prepayment  will  not  materially  affect — 

(i)  The  availability  of  decent,  safe, 
and  sanitary  housing  affordable  to  low 
income  and  very  low  income  families  or 
persons  in  the  area  that  the  housing 
could  reasonably  be  expected  to  serve; 

(ii)  The  ability  of  low  income  and  very 
low  income  families  or  persons  to  find 
affordable,  decent,  safe,  and  sanitary 
housing  near  employment  opportunities; 
or 

(iii)  The  housing  opportunities  of 
minorities  in  the  community  within 
which  the  housing  is  located. 

(3)  There  are  no  open  audit  findings, 
open  findings  of  noncompliance  with 
title  VI  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d);  the  Fair  Housing  Act  (42 
U.S.C.  3601-3619);  Executive  Order 
11063  (3  CFR  1959-1963  comp..  p.  652): 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-6107);  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794);  and  all  regulations  promulgated 
under  such  statutes  and  authorities 
(including,  but  not  limited  to  24  CFR  part 
100),  or  outstanding  violations  of  the 
regulatory  agreement. 

(b)  Disapproval.  If  the  Commissioner 
determines  a  plan  of  action  to  prepay  a 
mortgage  or  terminate  an  insurance 
contract  fails  to  meet  the  requirements 
of  paragraph  (a)  of  this  section,  the 
Commissioner  shall  disapprove  the  plan 
and  within  a  reasonable  time,  shall 
inform  the  owner  of  the  reasons  for 
disapproval  and  suggest  alternatives.  In 
the  case  of  disapproval  of  the  plan  of 
action,  except  for  the  failure  to  meet  the 
requirement  of  paragraph  (a)(3)  of  this 
section,  the  notice  of  intent  filed  under 
§  248.105  shall  be  rendered  ineffective 
for  the  purposes  of  this  subtitle,  and  the 
owner,  in  order  to  receive  incentives, 
must  file  a  new  notice  of  intent  under 
such  section.  If  the  plan  of  action  is 
disapproved  because  of  an  outstanding 
civil  rights  or  audit  finding,  the  finding 
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must  be  closed  before  the  Con.Tassioner 
wiii  approve  a  p. an  of  action  under  this 
set  'ion. 

§  248.145    Cmerla  tor  approval  of  •  plan  of 
action  InvoMng  lncenttv««. 

ia]A-f'  ...  The  Conunissioner  may 
acprove  a  plan  of  action  for  extension  of 
me  low  income  affordability  restrictions 
on  an  eligible  low  income  housing 
project  or  for  transfer  of  the  housing  to  a 
qualified  purchaser,  other  than  a 
resident  council,  only  upon  a  finding 
that— 

(1)  Due  diligence  has  been  given  to 
ensuring  that  the  package  of  incentives 
set  forth  in  the  plan  of  action  is,  for  the 
Federal  Government,  the  least  costly 
alternative  that  is  consistent  with  the 
full  achievement  of  the  pxirposes  of 
subpart  B  of  this  part.  The 
Ccmmissioner  will  conduct  a  "windfall 
profits"  test  to  determine  whether  the 
project  is  located  in  a  rental  market 
where  there  is  an  adequate  supply  of 
decent,  affordable  housing.  If  the  project 
is  located  in  such  a  rental  market,  and  if 
the  provision  of  incentives  would  not 
serve  other  public  policy  objectives 
under  subpart  B  of  this  part,  then  no 
incentives  will  be  provided  to  the 
owner; 

(2)  The  project  will  be  retained  as 
housing  affordable  for  very  low,  low  and 
moderate  income  families  and  persons, 
as  determined  under  paragraph  {a)(8)  of 
this  section,  for  the  remaining  useful  life 
of  the  project: 

(3)  Throughout  the  remaining  useful 
life  of  the  project  adequate 
expenditures  will  be  made  for 
maintenance  and  operation  of  the 
project  and  the  project  meets  the 
housing  standards  established  in 

§  248.147  as  determined  by  inspections 
conducted  by  the  Commissioner 

(4)  Current  tenants  will  not  be 
involuntarily  displaced,  except  for  good 
cause; 

(5)  Any  increase  in  rent  contributions 
for  current  tenants  will  be  to  a  level  that 
does  not  exceed  30  percent  of  the 
adjusted  income  of  the  tenant  or  the  fair 
market  rent,  whichever  is  lower. 
However,  the  rent  contribubons  of  any 
tenants  occupying  the  project  at  the  time 
of  any  increase  may  not  be  reduced  by 
reason  of  this  paragraph,  except  with 
respect  to  tenants  receiving  section  8 
assistance  in  accordance  with 
paragraph  {a)(7)  of  this  section; 

(6)  Any  resulting  increase  in  rents  for 
current  tenants  (except  for  increases 
made  necessary  by  increased  operating 
costs)  shall  be  phased  in  as  follows: 

(i)  If  such  increase  is  30  percent  or 
more,  the  increase  shall  be  phased  in 
equally  over  a  period  of  not  less  than 
three  years,  with  the  first  increase 


occurring  upon  the  effective  date  of  the 
plan  of  action,  and  the  subsequent  two 
increases  occurring  annually  thereafter, 

(ii)  If  such  increase  is  more  than  10 
percent  but  less  than  30  percent,  it  shall 
be  limited  to  not  more  than  10  percent 
per  yean 

(7)  Section  8  assistance  shall  be 
provided,  to  the  extent  appropriations 
are  available,  if  necessary  to  mitigate 
any  adverse  effect  on  current  very  low 
and  low  income  tenants: 

(8)  Rents  for  units  becoming  available 
to  new  tenants  shall  be  at  levels 
approved  by  the  Commissioner,  taking 
into  account  any  incentives  provided 
under  subpart  B  of  this  part,  that  will 
ensure,  to  the  extent  practicable,  that 
the  units  will  be  available  and 
affordable  to  the  same  proportions  of 
very  low,  low  and  moderate  income 
families  and  persons,  including  families 
and  persons  whose  incomes  are  95 
percent  or  more  of  area  median  income, 
as  based  on  the  area  median  income 
limits  established  by  the  Commissioner 
in  February  1987,  as  resided  in  the 
project  as  of  the  date  of  the  tenant 
income  profile  submitted  under 

S  248.135(e)(5),  or  the  date  the  plan  of 
action  is  approved,  whichever  date 
results  in  the  highest  proportion  of  very 
low  income  families.  This  limitation 
shall  not  prohibit  a  higher  proportion  of 
very  low  income  families  and  persons 
from  occupying  the  project; 

(9)  Future  rent  adjustments  shall  be — 
(i)  Made  by  applying  an  annual  factor, 

to  be  determined  by  the  Commissioner, 
to  the  portion  of  rent  attributable  to 
operating  expenses  for  the  project;  and 

(ii)  Subject  to  a  procedure,  established 
by  the  Commissioner,  for  ovmers  to 
apply  for  rent  increases  not  adequately 
compensated  by  annual  adjustment 
under  paragraph  (a)(9)(i)  of  this  section, 
under  which  the  Commissioner  may 
increase  rents  in  excess  of  the  amount 
determined  under  paragraph  (a)(9)(i)  of 
this  section  only  if  the  Commissioner 
determines  such  increases  are  necessary 
to  reflect  extraordinary  necessary 
expenses  of  owning  and  maintaining  the 
project: 

(10)  Any  savings  from  reductions  in 
operating  expenses  due  to  management 
efficiencies  shall  be  deposited  in  project 
reserves  for  replacement  and  the  owner 
shall  have  periodic  access  to  such 
reserves,  to  the  extent  the  Commissioner 
determines  that  the  level  of  the  reserves 
is  adequate  and  that  the  project  is 
maintained  in  accordance  with  the 
standards  established  in  §  248.147: 

(11)  The  mortgage  on  the  project  is 
current:  and 

(12)  There  are  no  open  audit  findings, 
open  findings  of  noncompliance  with 
Utle  VI  of  the  Civil  Rights  Act  of  1964  (42 


U.S.C  2000d];  the  Fair  Housing  Act  (42 
U.SC.  3601-3619):  Executive  Order 
11063  (3  CFR  1959-1963  comp..  p  652); 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  61 01-6107);  section  504  of  the 
Rehabilitation  Act  of  1973  (29  US  C. 
794):  and  all  reg^jlations  promulgated 
under  such  statutes  and  authorities 
(including,  but  not  limited  to,  24  CFR 
part  10<J1.  or  outstanding  violations  of 
the  rpRiilatory  agreement. 

(b)  Compliance  with  housing 
standards.  No  incentives  under  §  24^.153 
may  be  provided,  other  than  to  qualified 
purchasers  under  §§  248.1.57  and  245  161, 
and  no  distributions  may  be  taken  hy 
the  owner  or  purchaser,  until  the 
Commissioner  determines  that  the 
project  meets  th^  housing  standards  set 
forth  in  §  248.147,  except  that  incentives 
designed  to  correct  deficiencies  in  the 
project  may  be  provided. 

(c)  ImplementaHon.  Any  agreement  to 
maintain  the  low  income  affordability 
restrictions  for  the  remaining  useful  life 
of  the  project  may  be  made  through 
execution  of  a  new  regulatory 
agreement,  modifications  to  the  existing 
regulatory  agreement  or  mortgage,  or  in 
the  case  of  prepayment  of  a  mortgage  or 
voluntary  termination  of  mortgage 
insurance,  a  recorded  instrument. 

(d)  Determination  uf  remaining  useful 
life.  The  Commissioner  shall  make 
determinations,  on  the  record  and  after 
opportunity  for  a  hearing,  as  to  when  the 
useful  life  of  an  eligible  low  income 
housing  project  has  expired.  Under 
procedures  and  standards  to  be 
established  by  the  Com.missioner. 
owners  of  eligible  low  income  hou.s.ng 
may  peti'ion  the  Commissioner  for  a 
determination  that  the  useful  life  of  such 
project  has  expired.  Such  petition  may 
not  be  filed  before  the  expiration  of  the 
50-year  period  beginning  upon  the 
approval  of  a  plan  of  action  under 
subpart  B  of  this  part  with  respect  to 
such  project.  In  making  a  determination 
pursuant  to  a  petition  under  paragraph 
(d)  of  this  section,  the  Commissioner 
shall  presume  that  the  useful  life  of  the 
project  has  not  expired,  and  the  owner 
shall  have  the  burden  of  proof  in 
establishing  such  expiration.  The 
Commissioner  may  not  determine  that 
the  useful  li^e  of  any  project  has  expired 
if  such  dete-miination  results  primarily 
from,  failure  to  make  regular  and 
reasonable  repairs  p.nd  replacement,  as 
became  necessary.  In  making  a 
determination  regarding  the  useful  life  of 
any  project  pursuant  to  a  petition 
submitted  under  paragraph  (dj  of  this 
section,  the  Commissioner  shall  provide 
for  comment  by  tenants  of  ihe  project 
and  interested  persons  and 
organizations  with  respect  to  the 
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petition.  The  Commissioner  shall  a!so 
provide  the  tenarts  and  interested 
persons  and  organizations  with  an 
opportunity  to  appeal  a  determination 
under  par^j^raph  (d)  of  this  section. 

fe)  In  the  case  of  any  plans  of  action 
involving  incentives  the  owner  must 
agree  to  comply  with  title  VI  uf  the  Civil 
Rights  Act  of  1964  [42  U.S.C.  ZOOOd);  the 
Fair  Housing  Act  (42  U.S  C.  3801-3519); 
Executive  Order  11063  (3  CFR  1959-1963 
com.p.,  p  652);  the  Age  EHscrimination 
Act  of  1975  f42  use.  8101-6107); 
section  ?i>4  of  the  Rphabilitiation  Art  of 
1973  (29  U.S.C.  794}  (including  the 
Department's  Accessibility  Guidelines 
(24  CFR  chapter  I,  subchapter  A. 
appendix  II)  and  all  regulations  issued 
pursuant  to  these  authorities. 

§248.147    Housing  standards. 

(a)  Standards.  As  a  condiuon  to 
receiving  incentives  under  subpart  B  of 
this  part,  the  owner  shall  agree  to 
maintain  the  project  in  accordance  with 
local  hoiisinx  codes  and  the  housing 
quality  standards  set  forth  in  S  886.307 
of  this  title.  Where  a  housing  quality 
standard  conflicts  with  local  housing 
codes,  the  owner  shall  maintain  the 
project  in  compliance  with  the  standard 
that  IS  stricter. 

(b)  Annua/  inspections.  The 
Commissioner  shall  inspect  each  project 
at  least  annually  in  order  to  determine 
compliance  with  the  hou.sing  quality 
standards.  At  least  30  days  prior  to  the 
inspection,  the  Commissioner  shall 
notify  any  tenant  representatives,  or  if 
none  exist,  the  Commissioner  shall 
provide  the  owner  with  a  notice  to  be 
posted  in  each  affected  building,  stating 
the  time  and  date  of  the  inspection  and 
advising  any  interested  tenants  that 
they  may  accomp.iny  HUD  personnel  on 
the  inspection  and/or  submit  any 
comments  they  may  have  on  the 
physical  condition  of  the  project.  The 
Commissioner  shall  notify  the  owner  of 
any  deficiencies  within  30  days 
foliowmg  the  inspection.  The  owrcr 
shall  have  90  days  from  the  date  of  such 
notification  to  correct  any  deficiencies 
cited  by  the  Commissioner  and  shall 
promptly  notify  the  Com.iiussioner  when 
such  deficiencies  have  been  corrected. 
The  Commissioner  shall  reinspect  the 
project  upon  such  notification  or.  if  the 
owner  does  not  notify  the 
Commissioner,  upon  the  expiration  cf 
the  90  day  period. 

(c)  Sanctions  for  noncompliance.  If 
the  Commissioner  determines,  upon 
reinspection  of  the  project,  th;jt  the 
project  is  still  not  m  compliance  with  the 
standards  set  forth  m  paragraph  (a)  of 
this  section,  the  Commissioner  shall 
take  any  action  appropriate  to  bring  the 
project  into  compliance,  including — 


(1)  Directing  the  mortgagee,  with 
respect  to  an  equity  take-out  loan 
provided  under  part  241  of  this  ciiapter. 
to  withhold  the  disbursement  to  the 
ow^rr  of  any  escrowed  loan  proceeds 
and  requiring  that  such  proceeds  b*' 
used  fur  repair  of  ;he  proiect;  end 

(2)  Reduce  the  amount  of  the 
allowable  distributions  to  4  percent  of 
extension  preservation  equity  or  (in  the 
case  of  a  purchaser  4  percent  cf  cash 
invested,  as  appropriate,  for  the  period 
ending  upon  a  determination  by  the 
Commissioner  that  the  project  is  m 
compliance  with  the  standards  and 
requiring  that  such  amounts  be  used  for 
repair. 

(d)  Continued  compliance.  To  ensure 
continued  compliance  with  the 
standards  set  forth  in  paragraph  (a)  of 
this  section  for  a  project  subject  to  any 
action  under  paragraph  (c)  of  this 
section,  the  Commissioner  may  limit 
access  of  and  use  by  the  owner  of  such 
amounts  set  forth  in  paragraph  (c)  of  this 
section,  for  not  r"ore  than  the  2-year 
period  beginning  upon  the  determination 
that  the  praject  is  in  compliance  with 
the  housing  standards, 

(e)  Sanctions  for  continuous 
noncowpHance.  If,  upon  inspection,  the 
Commissioner  determines  that  any 
eligible  low  income  housing  project  has 
failed  to  comply  with  the  standards 
established  under  this  section  for  two 
consecutive  years,  the  Commissioner 
may.  upon  notification  to  the  owner  of 
the  noncorr.piiance.  take  one  or  more  of 
the  following  actions; 

(1)  Subject  to  the  availability  of 
appropriations,  provide  assistance. 
other  than  project-based  assistance 
attached  to  the  project,  under  parts  882 
and  887  of  this  title  for  any  tenant 
eligible  for  such  assistance  who  desires 
to  terminate  occupancy  in  the  project. 
For  each  uni^  in  the  project  vacated 
pursuant  to  the  provision  of  assistance 
under  this  paragraph,  the  Commissioner 
may,  notwithstanding  any  other  law  or 
contract  for  assistance,  cancel  the 
provision  of  project-based  assistance 
attached  to  the  project  for  one  dwelling 
unit,  if  the  project  is  receiving  such 
assistance,  or  convert  the  prciPct-based 
assistance  allocation  for  that  unit  to 
assistance  under  part  882  or  887  of  this 
title: 

(21  In  the  case  of  projects  for  which  sn 
equity  take-out  loan  has  been  made 
under  part  241  of  this  chapter,  direct  the 
mortgagee  to  declare  such  a  loan  to  be 
in  default  and  accelerate  the  maturity 
date  of  the  loan; 

(3!  Deciare,  or  direct  the  insured 
mortgagee  to  declare,  any  rphabiiitaticn 
loan  insured  or  provided  by  the 
Commissioner  with  respect  to  the 
project,  including  loans  provided  under 


part  219  of  this  chapter,  to  be  in  default 
and  accelerate  the  maturity  date  of  the 
loan;  and 

(4)  Suspend  payments  under  or 
terminate  any  contract  for  proiect-based 
rental  assistance  under  section  8  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  14370- 

(f)  Sanctions  not  exclusive.  The 
Commissioner  may  take  any  other 
action  authorized  by  law  or  the  project 
regulatory  agreemtn!   t  t  -s  ::>■  that  the 
project  will  be  brought  mto  compliance 
with  the  standards  estabhshed  under 
this  section  or  with  other  requirements 
pertaining  to  the  condition  of  the 
project. 

5  246.148     Tlm«tat>«  tcx  app.i-ov»i  o<  a  olar, 
o»  action. 

(a)  Notification  of  deficiencies.  Not 
later  than  60  days  after  receipt  of  a  plan 
of  action,  the  Commissioner  shall  notify 
the  owner  in  writing  of  any  deficiencies 
that  prevent  the  plan  of  action  from 
being  approved.  Such  riotice  shall 
describe  alternative  ways  in  which  the 
plan  may  be  revised  to  meet  the  criteria 
for  approval  set  forth  in  {  248.145. 

(b)  Notification  of  approval.  Not  later 
than  180  days  after  receipt  of  a  plan  of 
action,  or  snch  longer  period  as  the 
owner  requests,  but  not  more  than  365 
days,  the  Commissioner  shall  notify  the 
owner  in  writing  whether  the  plan  of 
action,  including  any  revisions,  is 
approved.  If  approval  is  withheld,  the 
notice  shall  describe — 

(1)  The  reasons  for  withholding 
approval;  and 

(2)  Suggestions  to  the  owner  for 
meeting  the  criteria  for  approval 

(c)  Opportunity  to  revise.  The 
Commissioner  shall  give  the  owner  a 
reasonable  opportimity  of  not  more  than 
60  days  to  revise  the  plan  of  action 
when  approval  is  denied.  If  the  owr»er 
fails  to  comply  %vith  this  time  period  it 
shall  not  be  eligible  for  relief  under 
paragraph  (d)  of  this  section. 

(d)  Delayed  approval.  If  the 
Commissioner  fails  to  approve  a  plan  of 
action  within  the  time  set  forth  in 
paragraph  (b)  of  this  section,  the 
Commissioner  shall  provide  incentives 
and  assistance  under  subpari  B  of  this 
part,  to  an  owner  who  is  entitled  to 
receive  such  incentives  and  assistance, 
in  the  amount  th^it  'he  cwifr  wco  ti 
have  received  if  the  Lc!mrT;,isKi"n.:r  rt«tl 
complied  with  &u(  r,  ;ime  iiiTi:!.i;    n.-i 
Paragraph  (d)  of  this  section  does  not 
apply  to  plans  of  action  that  are  not 
approved  because  of  deficiencies. 


12052  Federal  Register  /  Vol.  57.  No.  68  /  Wednesday.  Apni  B.  1992  /  Rules  and  Regulations 


5  243.153     Incentive*  to  extend  tow  income 

UM. 

fa)  .Agreements  by  the  Commissioner. 
After  approving  a  plan  of  action  filed 
pursuant  to  §  248.145,  from  an  owner  of 
eligible  low  income  housing  that 
includes  the  owner's  plan  to  extend  the 
low  income  affordability  restrictions  of 
the  project,  the  Commissioner  shall, 
subject  to  the  availability  of 
appropnations  for  such  purpose,  enter 
into  such  agreements  as  are  necessary 
to  enable  the  owner  to — 

(1)  Receive  the  armual  authorized 
return  for  the  project  as  determined 
under  §  248.121: 

(2)  Pay  debt  service  on  the  federally- 
assisted  mortgage(s)  covering  the 
project; 

(3)  Pay  debt  service  on  any  loan  for 
rehabilitation  of  the  project: 

(4)  Meet  project  operating  expenses: 
ap.d 

(5;  Establish  adequate  reserves. 

(b)  Permissible  incentives.  Such 
agreements  may  include  one  or  more  of 
the  foUov^ng  incentives,  as  determined 
necessary  by  the  Commissioner: 

(1)  Increased  access  to  residual 
receipts  accounts  as  necessary  to  enable 
the  owner  to  realize  the  annual 
authorized  return: 

(2)  An  increase  in  the  rents  permitted 
under  an  existing  project-based  section 
8  contract: 

(3)  Additional  project-based  section  8 
assistance  or  an  extension  of  any 
project-based  assistance  attached  to  the 
housing; 

(4)  An  increase  in  the  rents  on  non- 
section  8  units  occupied  by  current 
tenants  up  to  the  maximum  allowable 
rents: 

(5)  Financing  of  capital  improvements 
under  part  219  of  this  chapter 

(6)  Financing  of  rehabilitation  through 
provision  of  insurance  for  a  second 
mortgage  under  part  241  of  this  chapter; 

(7]  Redirection  of  the  Interest 
Reduction  Payment  subsidies  to  a 
second  mortgage  for  projects  which  are 
i.isured.  assisted,  or  held  by  the 
Commissioner  or  a  State  or  State  agency 
under  part  236  of  this  chapter; 

(8)  Access  by  the  owner  to  a  portion 
of  the  preservation  equity  in  the  project 
through  provision  of  insurance  for  an 
acquisition  or  equity  loan  insured  under 
part  241.  subpart  E  of  this  chapter  or 
through  a  non-insured  mortgage  loan 
approved  by  the  Commissioner  and  the 
mortgagee; 

(9)  An  increase  in  the  amount  of 
allowable  distributions  up  to  the  annual 
authorized  return;  and 

(10)  Other  incentives  authorized  in 
law. 

(c)  Limitation  on  the  provision  of 
permissible  incentives.  (1)  The  total 


amount  of  incentives  provided  to  a 
project  under  paragraphs  (b)(2),  (3),  and 
(4)  of  this  section  shall  not  result  in  a 
projected  rental  income  stream  which 
exceeds  the  Federal  cost  limit. 

(2)  The  debt  service  on  the  loan 
obtained  by  the  owner  under  paragraph 
(b)(8)  of  this  section,  when  added  to  the 
allowable  distributions  under  paragraph 
(b)(9)  of  this  section,  shall  not  exceed 
the  armual  authorized  return. 

(d)  Interest  reduction  subsidies. 
Where  Interest  Reduction  Payment 
subsidies  are  sought  to  be  redirected, 
pursuant  to  paragraph  (b)(7)  of  this 
section,  the  lender  may  not 
unreasonably  withhold  its  consent  to 
such  redirection. 

(e)  Recalculation  of  section  236  basic 
rent  and  market  rent.  With  respect  to 
any  project  with  a  mortgage  insured  or 
otherwise  assisted  pursuant  to  part  236 
of  this  chapter,  the  basic  rent  and 
market  rent,  as  defined  in  S  236.2  of  this 
chapter,  for  each  unit  in  such  project 
may  be  increased  to  take  into  account 
the  allowable  distributions  permitted 
under  this  section  and  the  debt  service 
on  any  equity  loan,  rehabihtation  loan 
or  acquisition  loan  approved  under  a 
plan  of  action  under  subpart  B  of  this 
part. 

§248.157     Voturta'^y  *a;p  o^  housing  not  m 
excess  of  Federal  cost  limit 

(a)  Offer  to  sell.  Where  an  owner  has 
submitted  a  second  notice  of  intent 
under  S  248.133  for  the  purpose  of 
transferring  the  project  to  a  qualified 
purchaser,  and  the  transfer  preservation 
rent  does  not  exceed  the  Federal  cost 
limit,  the  owner  shall  offer  the  housing 
for  transfer  as  provided  in  this  section. 
The  owner  shall  not  be  obligated  to 
accept  any  offer  made  under  this 
section,  but  may  instead  elect  to  retain 
the  project  and  receive  incentives  under 
§  248.145. 

(b)  Notification  of  qualified 
purchasers.  Upon  receipt  of  a  second 
notice  of  intent  to  transfer  the  project  to 
a  qualified  purchaser,  the  Commissioner 
shall  notify  potential  qualified 
purchasers  of  the  availability  of  the 
project  for  sale,  and  of  the  names  and 
addresses  of  the  owner,  or  of  a  person 
representing  the  owner  in  the  sale  of  the 
project,  by — 

(1)  Mailing  notices  to  non-profit 
organizations; 

(2)  Placing  notices  in  the  major  local 
newspaper(s)  in  the  jurisdiction  in 
which  the  project  is  located; 

(3)  Mailing  notices  to  clearinghouse 
networks;  and 

(4)  Using  any  other  means  of 
notification  which  the  Commissioner 
determines  would  be  effective  to  notify 


potential  qualified  purchasers  of  the  sale 
of  the  project. 

(c)  Right  of  first  of^cr  to  priority 
purchasers.  (1)  For  the  6-month  period 
beginning  on  the  date  of  receipt  by  the 
Commissioner  of  a  second  notice  of 
intent  undpr  §  248.133,  the  owner  may 
accept  a  bona  fide  offer  only  from: 

(i)  A  resident  council  intending  to 
purchase  the  project  under  §§  248.173  or 
248.175.  which  has  met  the  requirements 
for  tenant  support,  pursuant  to  those 
sections: 

(ii)  A  resident  council  intending  to 
purchase  the  project  and  retain  it  as 
rental  housing,  which  has  the  support  of 
a  majority  of  the  tenants;  or 

(iii)  A  community-based  nonprofit 
orgaiuzation  which  has  the  support  of  a 
majority  of  the  tenants. 

(2)  If  no  bona  fide  offer  to  purchase 
the  project  is  made  and  accepted  during 
or  at  the  end  of  the  6-month  period 
specified  in  paragraph  (c)(l]  of  this 
section,  the  owner  may  offer  to  sell  the 
project  during  the  next  6  months  to  any 
priority  purchasers. 

(3)  If  no  bona  fide  offer  to  purchase 
the  project  is  made  and  accepted  during 
or  at  the  end  of  the  6-month  period 
specified  in  paragraph  (c)(2)  of  this 
section,  the  owner  may  offer  to  sell  the 
project  during  the  3  months  immediately 
following  that  pnriod  only  to  qualified 
purchasers. 

(d)  Purchase  price.  The  sale  price, 
including  assumption  of  the  debt  on  the 
federally-assisted  mortgage{s),  or  the 
amount  of  the  debt  on  the  federally- 
assisted  mortgage(s)  that  the  project  is 
taken  subject  to.  may  not  exceed  the 
transfer  preser\ation  value  of  the 
project. 

(e)  Expression  of  interest.  Any  priority 
purchaser  seeking  to  make  an  offer 
during  the  6-month  periods  specified  in 
paragraph  (c)  of  this  section  shall,  and 
other  qualified  purchasers  may.  submit 
written  notice  thereof  to  the 
Commissioner.  Such  notice,  if  made  by  a 
priority  purchaser  seeking  to  make  an 
offer  during  either  6-month  priority 
purchaser  marketing  period,  shall 
contain  the  following: 

(1)  A  statement  identifying  the  priority 
purchaser  as  a  State  or  local 
government  agency,  a  nonprofit 
organization,  or  a  resident  council: 

(2)  A  copy  of  its  articles  of 
incorporation,  charter  and  list  of  officers 
and  directors,  if  the  purchaser  is  a 
nonprofit  organization  or  a  resident 
council  and  in  the  case  of  a  nonprofit 
organization,  proof  that  the  organization 
is.  or  has  applied  to  be,  a  tax  exempt 
organization  m  accordance  with  26 
U.S.C.  501(c):  and 
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(3)  A  statement  as  to  whether  the 
purchaser  is  affilia'.ed  with  any  other 
entity  for  purposes  of  purchasirig  the 
project  and  whether  any  Low  Income 
Housing  Tax  Credits  may  be  awarded  m 
connection  with  the  purchase  of  the 
project. 

(F)  Infonr.ation  fron;  i/ie 
Commissioner.  Within  30  days  of  receipt 
of  an  expression  ofinterest  by  a  priority 
purchaser,  the  Commissioner  shall 
determine  the  status  of  the  priority 
purchaser  with  respect  to  the  categories 
listed  m  paragraph  (h)  of  this  section. 
and  provide  such  purchaser  with: 

(1)  A  list  of  all  possible  assistance 
available  from  the  Federal  Government 
to  facilitate  a  transfer  of  the  project; 

(2)  The  appraisal  reports  for  the 
project  as  submitted  under  §  2t8,ni, 

(3)  The  Commissioner's  detenriTnaticn 
as  to  the  priority  stands  of  the  purchaser 
and  as  to  whether  the  purchaser 
qualifies  as  a  resident  ccuncil. 
community-based  nonprofit  organization 
or  State  or  local  government  entity: 

f4)  A  worksheet  indicating  the  level  of 
the  earnest  money  deposit  required 
upon  the  submission  of  a  bona  fide  offrr: 

(5)  An  acknowledgment  of  the 
purchaser's  right  to  inspect  the  project: 
and 

(6)  Any  other  relevant  financial 
information  that  the  Commissioner 
possesses  concerning  the  project, 
including  the  information  determinr-d 
undnr  {  246.121. 

Wiihin  the  same  30- day  period,  the 
Commissioner  shall  also  notify  the 
owner  of  the  purchaser's  expression  of 
interest  and  instruct  the  owner  to 
provide  io  the  purchaser  any 
information  concerning  the  project  that 
ths  Commissioner  deems  reievan:  to  the 
transfer  of  the  project. 

(g)  Bona  fidn  offer  A  bona  fide  offer  is 
an  offer  to  purchase  eligible  low-inrome 
housing  at  a  sales  pnce  which  does  not 
e.xceed  the  transfer  pres-?rvation  value 
of  the  project. 

(1)  A  bona  fide  offer  must  include  the 
following: 

(i)  A  cont.-a-rt  of  sale  signed  by  the 
purchaser,  which  states  tliat  accept.-rLe 
of  the  contract  is  contingent  upcn 
approval  by  the  Commissioner. 

(ii)  .'\n  earnest  money  deposit  from 
every  qualified  purchaser  equai  to  the 
lesser  of  cite  percent  of  the  transfer 
prsservation  value,  $50,000  or  $500  per 
unit,  unless  the  purcha.sei  is  a  resident 
council  purchasing  the  project  ur.der  a 
resident  homeownership  plan  under 
§  248.173  or  §  248.175,  m  which  case  the 
earnest  money  deposit  shaii  be  equal  to 
$200  per  unit  from  75%  of  the  occupied 
units;  and 

(iii)  If  the  purchaser  is  a  resident 
council  intending  to  purchase  the  project 


pursuant  to  a  resident  homeownership 
plan,  the  mformation  required  under 
§  243.1731b):  or 

(iv)  if  the  purc:haser  is  a  resid.'n! 
t  ouncil  intendmg  to  retain  the  protect  as 
rental  housing,  or  a  community-based 
nopprofit  and  the  offer  is  submitted 
within  the  marketing  period  established 
m  paragraph  (c)il)  of  this  section,  a 
resolution  of  the  resident  council,  or  a 
petition  signed  by  tenants  representin^j  a 
n-.ajonty  of  the  units  indicfitmg  their 
support  of  the  offer. 

(2)  An  owner  m.'iy  waive  the 
requirement  of  an  earnest  money 
deposit  or  agree  to  accept  a  smallt  r 
deposit  for  all  quahfied  purchasers, 
except  resident  councils  who  mtend  to 
purchase  the  project  pursuant  to  a 
resident  homeownrrsliip  plan  under 
§  248.173  or  5  248.175.  In  order  to  be 
effective: 

(i)  The  waiver  must  be  indicated  in 
the  second  notice  of  mtent  submitted 
under  §  248.133  and  the  waiver  mu.st 
apply  equally  to  ail  qualified  purchasers, 
ex::epl  resident  councils  who  mtend  to 
purchase  the  project  pursuant  to  a 
resident  homeownership  plan  under 
§  248.173  or  §  248.175;  or 

(ii)  if  the  second  notice  of  intent  Has 
already  been  subm.itted.  the  owner  must 
submit  to  the  Commissioner,  in  wnMng. 
its  decision  to  waive  the  earnest  money 
deposit.  The  Commissioner  shall  notify 
all  qualified  purchasers  who  have 
submitted  an  expression  of  m;eres>t 
under  paragraph  [e)  of  this  section  tr.-it 
the  owner  has  waived  the  earnest 
money  deposit  requirement. 

(h)  Retfr'jjn  and  acc.eptan<.f  i  * 
offers.  The  owner  shall  accept  or  reiect 
any  bona  fide  offer  within  30  days  of 
receipt  of  such  offer  For  an  offer  to  be 
bona  fide,  it  must  meet  the  requirements 
of  paragraph  (g)  of  this  section,  as  weij 
as  be  submitted  to  t.*^e  owner  within  the 
appropriate  marketing  pencd  under 
paragraph  (c)  of  this  section.  If  an  owner 
rejects  any  offer.  ;t  must  return  the 
earnest  money  deposit  to  the  offeror  at 
the  time  of  rejection.  A  bona  fide  offer 
which  is  rejected  by  the  owner  will  still 
t---  considered  a  bona  fide  offer  for 
purposes  of  tins  sect,„n,  even  after  the 
earnest  money  deposit  has  been 
returned.  If  an  owner  decides  to  accept 
the  offer  at  a  later  date,  the  purchaser 
may  renew  the  offer  by  resubmi'ting  the 
earnest  money  deposit,  if  a  deposit  had 
cnginaliy  been  required,  within  30  da\9 
cf  notification  of  the  owner's  acceptdnt  p 
of  the  offer. 

(i)  Sjbmissjon  of  offer  to  HUD.  The 
purchaser  shall  submit  the  offer  to  t.*^e 
Commissioner.  The  Commissioner  shall 
review  the  offer  which  la  prehminaniy 
accepted  by  the  owner  to  determine 
whether  it  meets  the  requirements  of  ,s 


bona  fide  offer.  The  Comnrissfoner  shall 
notify  the  owner  and  purchaser,  within 
30  days  after  acceptance,  whether  tfie 
offer  meets  such  requirements.  The 
owner's  preliminary  acceptance  of  any 
offer  pursuant  to  this  section  shall  be 
conditional  upon  the  Commissioner's 
certiHcation  that  the  offer  is  bona  fide.  If 
the  Commissioner  determines  that  the 
offer  is  not  a  bona  fide  offer,  the  offer 
will  be  considered  invalid  for  the 
purposes  of  subpart  B  of  this  part 

(j)  Sub.Tn'ssion  of  plan  of  action.  Upon 
a  determination  by  the  Commissioner 
that  the  oCer  is  bona  fide  and  final 
acceptance  of  such  an  offer,  the  owner 
and  purchaser  shall  jointly  submit  a 
plan  of  action  to  the  Commissioner 
pursuant  to  9  248.135.  The  plan  of  action 
shall  include  any  request  for  assistance 
from  the  Commisaionel  for  purposes  of 
transferring  the  project 

(k)  Requirerrents  for  plan  ofoctton 
approval  If  the  qualified  purchaser  of 
the  project  is  a  resident  coum  i!  «<  rkini? 
to  purchase  the  project  under  h  n  «.h;r  t 
homeownership  program,  the 
Commissioner  may  approve  a  plan  of 
action  only  if  the  resident  council's 
proposed  resident  homeownership 
program  meets  the  requirements  under 
5  248  173  (»  5  248.r '   F    -  all  Other 
qualified  purchasers,  the  Commissioner 
may  approve  a  plan  of  action  submitted 
pursuant  to  this  section  only  if  the  plan 
of  action  meets  the  criteria  bsted  in 
5  248.145. 

(1)  Failure  to  consumrr.ate  sales 
transaction.  (1)  If  the  owner  accepts  an 
offer  from,  a  priority  purchaser  during 
either  of  the  two  6-month  periods 
specified  in  paragraph  (c)  of  this  section, 
and  before  the  expiration  of  the  period 
specified  in  paragraph  (c)  of  this  section, 
the  sales  transaction  either  falls  through 
or  does  not  close  within  90  days  after 
the  Commissioner's  approval  of  the  plan 
of  action,  the  owner  shall: 

(i)  Immedidtely  notify  the 
CommiEsioner  that  the  sale  has  fallen 
through; 

(ii)  Notify  any  other  purchaser  thst 
had  submitted  an  offer  to  purchase  the 
project;  and 

(iii)  Resume  holding  the  project  open 
for  sale  for  the  remainder  of  the  time 
periods  specified  in  paragraph  (c)  of  this 
section. 

(2)  ff  the  owner  accepts  an  offer  firom 
H  purchaser,  and  during  the  3-month 
period  specified  in  paragraph  (c)  of  this 
section,  or  thereafter,  the  sales 
transaction  either  falls  through  or  does 
not  closp  within  90  days  after  the 
Commisflimier >  approval  of  the  plan  of 
action,  the  owr^Pr  fihM  take  the 
follow mg  steps; 
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[;,i  Immediately  notify  the 
Commissioner  that  the  sale  has  fallen 
through: 

(ii)  Contact  any  other  purchaser  that 
had  submitted  an  offer  to  purchase  the 
project  and  give  such  purchaser  and  any 
other  qualified  purchaser  60  days  from 
the  date  of  notification  to  the 
Commissioner  in  which  to  resubmit  an 
cffer  to  purchase  the  project. 

(3)  At  any  time  during  the  60-day 
period  the  owner  may  accept  an  offer 
submitted  under  paragraph  (1)(2)  of  this 
section. 

(4)  If  an  offer  submitted  during  the  60- 
day  period  specified  in  paragraph  (1)(2) 
of  this  section  is  made  and  accepted,  but 
the  sale  is  not  consummated  within  90 
days  of  the  Commissioner's  approval  of 
tne  plan  of  action  for  reasons  not 
attributable  in  whole  or  in  part  to  the 
owner,  the  owner  may  terminate  the 
low-income  affordabUity  restrictions 
through  prepayment  or  voluntary 
termination,  subject  to  compliance  with 
the  provisions  of  S  248.165. 

(m)  Assistance.  Subject  to  the 
availability  of  amounts  approved  in 
appropriation  acts,  the  Commissioner 
shall,  for  approvable  plans  of  action, 
provide  assistance  sufficient  to  enable 
qualified  purchasers  to: 

(1)  Acquire  the  eligible  low  income 
housing  project  from  the  current  owner 
for  a  purchase  price  not  greater  than  the 
L-ansfer  preservation  value  of  the 
project; 

(2)  Pay  the  debt  service  on  the 
federally-assisted  mortgage(s]  covering 
the  project; 

1 3)  Pay  the  debt  service  on  any  loan 
for  the  rehabilitation  of  the  project; 

(4)  Meet  project  operating  expenses 
and  establish  adequate  reserves  for  the 
housing; 

(5)  Receive  a  return  on  Investment  In 
an  amount  equal  to  8  percent  on  any 
actual  cash  investment  made  to  acquire 
the  project 

(6)  In  the  case  of  a  priority  purchaser, 
receive  an  adequate  reimbursement  for 
transaction  expenses  relating  to 
acquisition  of  the  project,  not  in  excess 
of  5^  of  the  project's  transfer 
preservation  equity,  subject  to  approval 
by  the  Commissioner  in  accordance 
with  standards  applicable  to  insured 
loan  transactions  under  this  chapter 
and 

(7)  In  the  case  of  an  approved  resident 
homeownership  program,  cover  the 
costs  of  training  for  the  resident  council. 
homeov\-nership  counseling  and  training. 
the  fees  for  the  nonprofit  entity  or  public 
agency  wor.K.:ng  v>\\h  the  resident 
council,  if  such  entity  or  agency  is 
approved  by  the  Commissioner,  and 
costs  related  to  relocation  of  tenants 
who  elect  to  nove  Assistance  for  such 


costs,  exclusive  of  relocation  expenses, 
shall  not  exceed  $500  per  unit  or 
$200,000  for  the  project,  whichever  is 
less. 

(n)  Incentives:  residual  receipts.  The 
Commissioner  may  provide  assistance 
for  all  quahfied  purchasers  under 
subpart  B  of  this  part  in  the  form  of  one 
or  more  of  the  incentives  authorized 
under  §  248.153.  except  that  any  residual 
receipts  for  the  project  transferred  to  the 
owner  shall  be  deducted  from  the  sale 
price  of  the  project.  The  incentives 
provided  by  the  Commissioner  to  any 
qualified  purchaser  may  include  an 
acquisition  loan  provided  under  subpart 
E  of  part  241  of  this  chapter. 

(o)  Grants  to  priority  purchasers.  The 
Commissioner  may  provide  assistance 
for  priority  purchasers  under  subpart  B 
of  this  part  in  the  form  of  a  grant  for 
each  unit  in  the  project  in  an  amount,  as 
determined  by  the  Commissioner,  that 
does  not  exceed  the  present  value  of  the 
total  of  the  projected  fair  market  rent  for 
the  next  ten  years,  or  such  longer  period 
if  additional  assistance  is  necessary  to 
cover  the  costs  set  forth  in  paragraph 
(m)  of  this  section. 

(p)  Reimbursement  of  assistance.  The 
Commissioner  reserves  the  right  to  seek 
reimbursement  from  a  priority  purchaser 
who,  within  ten  years  of  approval  of  a 
plan  of  action,  becomes  affiliated  with 
or  transfers  the  project  to  any  non- 
priority  purchaser.  The  Commissioner 
shall  be  entided  to  receive 
reimbursement  for  the  difference 
between  the  assistance  provided  to  the 
priority  purchaser  and  the  assistance 
that  would  have  been  provided  in  the 
same  circumstances  to  a  non-priority 
purchaser. 

(q)  Seller  financing.  In  order  to 
finance  the  acquisition  or  rehabilitation 
of  a  project  under  this  section,  a 
qualified  purchaser  may  receive  take- 
back  financing  from  the  owner  of  the 
project  If  the  purpose  of  the  seller 
financing  is  to  aid  acquisition  of  the 
project  the  principal  amoimt  of  such 
financing,  together  with  an  acquisition 
loan  provided  under  part  241  of  this 
chapter,  may  not  exceed  the  transfer 
preservation  equity  of  the  project  plus, 
in  the  case  of  priority  purchasers,  any 
expenses  associated  with  the 
acquisition,  loan  closing,  and 
implementation  of  the  plan  of  action.  If 
the  purpose  of  the  seller  financing  is  to 
fund  rehabilitation  of  the  project  the 
principal  amount  of  such  financing  may 
not  exceed  the  equity  requirements  for  a 
rehabilitation  loan  under  §  241.70  or 
S  219.305  of  this  chapter.  The  seller  may 
not  charge  interest  on  any  seller 
financing  at  a  rate  in  excess  of  that  of 
the  Federal  acquisition  or  rehabilitation 
loan. 


§248.161     Mandatory  sale  of  housing  In 
excess  of  th«  Federal  cost  limit. 

(a)  In  general.  With  respect  to  any 
eligible  low  income  housing  for  which 
the  transfer  preservation  rent 
determined  under  §  248. 121  exceeds  the 
Federal  cost  limit,  the  owner  shall  offer 
the  housing  for  transfer  to  qualified 
purchasers  as  provided  in  this  section. 

(b)  Applicahility  o/"  voluntary  sale 
provisions.  The  provisions  of  §  248.157, 
other  than  paragraphs  (a)  and  (p)  of  this 
section  thereof,  shall  be  applicable  to 
any  sale  conducted  under  this  section.  If 
the  owner  receives  an  offer  to  purchase 
the  project  for  a  sale  price  equal  to  the 
transfer  preservation  value  of  the 
project,  as  determined  under  |  248.111, 
the  owner  shall  be  obligated  to  accept 
the  offer  upon  its  receipt  and  sell  the 
project  to  the  purchaser.  If  the  owner 
receives  an  offer  to  purchase  the  project 
for  a  sale  price  less  than  the  transfer 
preservation  value  of  the  project,  the 
owner  m.ay  accept  the  offer,  but  is  not 
obligated  to  do  so.  Any  offer  to  purchase 
a  project  under  this  section  for  less  than 
the  transfer  preservation  value  must 
comply  with  the  requirements  of  a  bona 
fide  offer  in  §  248.101,  except  for  the 
requirement  that  the  sale  price  equal  the 
transfer  preservation  value.  At  the  time 
of  submission  of  the  offer,  the  potential 
purchaser  must  also  submit  the 
documentation  required  in  §  248.157(g). 

(c)  Section  8  assistance.  Subject  to  the 
availability  of  amounts  approved  in 
appropriation  acts,  the  Commissioner 
shall,  for  approvable  plans  of  action, 
provide  assistance  to  qualified 
purchasers  under  part  886,  subpart  A  of 
this  title  sufficient  to  produce  a  gross 
potential  income  equal  to  the  amount 
determined  by  multiplying  120  percent 
of  the  prevailing  rents  in  the  relevant 
local  mari<.et  in  which  the  project  is 
located  by  the  num.ber  of  units  in  the 
project,  according  to  appropriate  unit 
size,  and  any  other  incentives 
authorized  under  §  248.153  that  would 
have  been  provided  to  a  qualified 
purchaser  under  $  248.157, 

(d)  Grants  to  qualified  purchasers. 
From  amounts  made  available  by 
Congress,  the  Commissioner  may  make 
grants  to  assist  in  the  completion  of 
transfers  under  this  section  to  any 
qualified  purchasers.  Any  grant  made 
pursuant  to  paragraph  (d)  of  this  section 
shall  be  in  an  amount  not  exceeding  the 
difference  between  the  amount  of 
assistance  provided  under  paragraph  (c) 
of  this  section  and  the  amount  of 
assistance  specified  in  §  24a.l57(m). 

(e)  Securing  State  and  local  funding 
The  Commissioner  shall  assist  any 
qualified  purchaser  of  a  project  pursuant 
to  this  section  in  securing  funding  and 
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other  assistance,  including  tax  and 
assessment  reductions  from  State  and 
local  governments  to  facilitate  a  transfer 
under  this  section. 

§  248. 1 65    A»ststanc«  for  displaced 
tenants. 

(a)  Section  8  assistance.  Each  low 
income  family  that  is  displaced  as  a 
result  of  the  prepayment  of  the  mortgage 
or  voluntary  termination  of  an  insurance 
contract  on  eligible  low  income  housing 
shall,  subject  to  the  availability  of  funds, 
receive  assistance  under  parts  882  or  887 
of  this  title  in  the  form  of  section  8 
certificates  or  vouchers.  At  its 
discretion,  the  Commissioner  may  set 
the  section  8  existing  fair  market  rent 
levels  at  the  exception  rent  in  order  to 
allow  tenants  to  use  the  certificates  or 
vouchers  to  remain  at  the  project. 

(b)  Notification  of  Commissioner.  The 
owner  of  any  eligible  low  income 
housing  project  who  prepays  the 
mortgage  or  voluntarily  terminates  the 
mortgage  insurance  contract  pursuant  to 
subpart  B  of  this  part,  shall  notify  the 
Commissioner  of; 

(1)  The  names  and  addresses  of  all  of 
the  tenants  in  the  project  who  will  be 
displaced; 

(2)  The  size  of  the  unit  in  which  each 
of  the  displaced  tenants  is  currently 
dwelling;  and 

(3)  The  names  of  all  of  the  displaced 
tenants  who  are  special  needs  tenants, 
as  that  term  is  defined  in  {  248.101,  as 
well  as  a  statement  as  to  the  nature  of 
their  special  need. 

The  owner  shall  provide  the 
Commissioner  with  this  information 
within  30  days  of  identifying  such 
tenants  for  displacement,  but  m  no 
event  less  than  30  days  prior  to  the  date 
when  the  tenants  must  vacate  the 
premises. 

(c)  Relocation  of  displaced  tenants. 
The  Commissioner  shall  coordinate  with 
public  housing  agencies  to  ensure  that 
any  very  low  or  low  income  family 
displaced  from  eligible  low  income 
housing  as  the  result  of  prepayment  of 
the  mortgage  or  termination  of  the 
mortgage  insurance  contract  on  such 
project  is  able  to  acquire  a  suitable, 
affordable  dwelling  unit  in  the  area 
where  the  project  from  which  the 
displaced  family  is  located.  The 
Commissioner,  upon  receiving 
information  from  the  owner  under 
paragraph  (b)  of  this  section  stating  that 
certain  tenants  will  be  displaced,  shall 
request  from  the  public  housing  agencies 
located  in  the  same  area  as  the  affected 
project,  notices  of  vacancies  in  other 
affordable  projects  which  would  be 
suitable  for  the  displaced  tenants.  The 
Commissioner  shall  convey  the  notices 
of  vacancies  to  the  tenants  who  will  be 


displaced  along  with  the  addresses  of 
the  local  public  housmg  agencies 

(d)  Relocation  expenses  The 
Commissioner  shall  require  the  owner  of 
eligible  low  income  housing  who 
prepays  or  terminates  the  insurance 
contract  resultmg  in  the  displacement  of 
tenants  to  pay  50  percent  of  the 
relocation  expenses  of  each  family 
which  is  relocated,  except  that  the 
Commissioner  shall  increase  such 
percentage  to  the  extent  that  State  or 
local  law  of  general  applicability 
requires  a  higher  payment  by  the  owner, 

(e)  Continued  occupancy.  Each  owner 
who  prepays  the  mortgage  or  terminates 
the  mortgage  insurance  contract  on 
eligible  low  income  housing  shall,  as 
provided  in  paragraph  (g)  of  this  section, 
allow  the  tenants  occupying  units  m 
such  project  on  the  date  of  submission 
of  a  notice  of  intent  under  J  248,10.5  to 
remain  in  the  project  for  a  period  of 
three  years,  commencing  on  the  date  of 
prepayment  or  contract  termination,  at 
rent  levels  existing  at  the  time  of 
prepayment  or  termination,  except  for 
rent  increases  made  necessary  due  to 
increased  operating  costs. 

(f)  Replacement  unit.  In  any  case  m 
which  the  Commissioner  requires  an 
owner  to  allow  tenants  to  occupy  units 
under  paragraph  (e)  of  this  section,  an 
owner  may  fulfill  the  requirements  of 
such  paragraph  by  providing  such 
assistance  necessary  for  the  tenant  to 
rent  a  decent,  safe,  and  sanitary  unit  in 
another  project  for  the  same  3-year 
period  and  at  a  rental  cost  to  the  tenant 
not  in  excess  of  the  rental  amount  the 
tenant  would  have  been  required  to  pay 
to  the  owner  in  the  owner's  project, 
except  that  the  tenant  must  freely  agree 
to  waive  the  right  to  occupy  the  unit  in 
the  owner's  project.  The  provisions  of 
paragraph  (d)  of  this  section  requirinfi 
an  owner  who  prepays  or  terminates  an 
insurance  contract  to  pay  a  portion  of 
the  relocation  expenses  incurred  by 
displaced  tenants  shall  also  be 
applicable  to  tenants  who  relocate 
pursuant  to  this  paragraph. 

(g)  Applicability.  The  provisions  of 
paragraphs  (e)  and  (f)  of  this  section 
shall  apply  only  to: 

(1)  All  tenants  in  eligible  low  income 
housing  projects  located  in  a  low- 
vacancy  area;  and 

(2)  Special  needs  tenants, 
(h)  Low  Vacancy  Areas.  The 

Commissioner  shall  notify  the  ov/ner, 
within  30  days  of  the  owner  s  request  to 
prepay  under  I  248.169,  whether  the 
project  IS  located  in  a  low  vacancy  area 
for  purposes  of  paragraph  (gj  of  this 
section. 

(i]  Required  acceptance  of  section  8 
assistance.  Any  owner  who  prepays  the 
mortgage  or  terminates  the  mortgage 


insurance  contract  on  eligible  low 
income  housing  and  maintains  the 
project  for  residential  n-nial  occupancy 
may  not  refuse  to  rent,  refuse  to 
negotiate  for  the  rental  of,  or  otherwise 
make  unavailable  or  deny  the  rental  of  a 
dwelling  unit  in  such  project  to  any 
person,  or  discriminate  against  any 
person  in  the  terms,  conditions,  or 
privileges  or  rental  of  a  unit  or  in  the 
provision  of  services  or  facilities  in 
connection  therewith,  because  the 
person  receives  assistance  under  parts 
882  or  887  of  this  title. 

(j)  Regional  pools.  In  providing 
assistance  under  this  section,  the 
Commissioner  shall  allocate  the 
assistance  on  a  regional  basis  through 
the  regional  offices  of  the  Department  of 
Housing  and  Urban  Development.  The 
Commissioner  shall  allocate  assistance 
under  this  section  in  a  manner  so  that 
the  total  number  of  assisted  units  in 
each  such  region  available  for 
occupancy  by,  and  affordable  to,  low 
income  families  and  persons  does  not 
decrease  because  of  the  prepayment  of 
a  mortgage  on  eligible  low  income 
housing  or  the  termination  of  an 
insurance  contract  on  such  project. 

(k)  This  section  shall  only  apply  to 
prepayments  and  terminations  occurring 
pursuant  to  S9  248.157(11  and  248  169. 

§  24S.  169     P«rml8»IW«  prepayment  or 
voluntary  termination  and  modification  of 
commitments, 

(a)  In  general.  Notwithstanding  any 
limitations  on  prepayment  or  voluntary 
termination  under  subpart  B  of  this  part, 
an  owmer  may  terminate  the  low  income 
affordability  restrictions  through 
prepayment  or  voluntary  termination, 
subject  to  compliance  with  the 
provisions  of  S  248.165,  under  one  of  the 
following  circumstances: 

(1)  The  Commissioner  approves  a  plan 
of  action  under  S  248.153(a),  but  does 
not  provide  the  assistance  approved  in 
such  plan  and  contained  in  an  executed 
use  agreement  between  the 
Commissioner  and  the  owner,  including 
section  8  assistance  or  a  loan  provided 
under  part  219  of  this  chapter,  but  not 
including  insurance  of  a  rehabilitation  or 
equity  take-out  loan  under  part  241  of 
this  chapter,  during  the  15-month  period 
beginning  on  the  date  of  final  approval 
of  the  plan  of  action: 

(2)  After  the  date  that  the  project 
would  have  been  eligible  for 
prepayment  pursuant  to  the  terms  of  the 
mortgage,  notwithstanding  this  part,  the 
Commissioner  approves  a  plan  of  action 
under  S  248.157  or  i  24ai61.  but  does 
not  provide  the  assistance  approved  in 
such  plan,  including  section  8 
assistance,  a  loan  provided  under  part 
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219  of  this  chapter,  a  grant  provided 
under  \  246157(0].  or  a  grant  under 
§  248  161(d),  before  the  earlier  of: 

!  ;  The  expiration  of  the  2-month 
penod  beginning  on  the  commencement 
of  the  first  fiscal  year  beginning  after 
such  final  approval;  or 

(;:  1  The  expiration  of  the  6-month 
period  beginning  on  the  date  of  final 
approval. 

(3)  The  Commissioner  approves  a  plan 
of  action  under  SS  248.157  or  248.161  for 
any  eligible  low  income  housing  not 
covered  by  paragraph  (a)(2)  of  this 
section,  but  does  not  provide  the 
assistance  approved  in  such  plan  before 
the  earlier  of: 

(i)  The  expiration  of  the  2-month 
period  beginning  on  the  commencement 
of  the  fu-st  fiscal  year  beginning  after 
such  final  approval;  or 

(ii)  The  expiration  of  the  9-month 
period  beginning  on  the  date  of  final 
approval. 

(4)  An  owner  who  intended  to  transfer 
the  project  to  a  qualified  purchaser 
under  {  248.157  or  S  248.161.  and  fully 
complied  with  the  provisions  of  such 
section, 

(i]  Did  not  receive  any  bona  fide 
offers  from  any  qualified  purchasers 
within  the  applicable  time  periods;  or 

fii)  Received  and  accepted  a  bona  fide 
cffer  from  a  qualified  purchaser,  but  the 
sales  transaction  fell  through  for  reasons 
not  attnbutable  in  whole  or  in  part  to 
the  owne-,  and  the  owner  then  complied 
with  the  requirements  of  S  248,157(1)  and 
did  not  receive  another  bona  fide  offer 
from  any  qualified  purchasers. 

(b)  Section  3  assistajice.  When 
providing  section  8  assistance,  the 
Commissioner  may  enter  into  a  contract 
with  an  owner,  contingent  upon  the 
fu'ure  availability  of  appropriations,  for 
the  p'urpose  of  renewing  expiring 
contracts  for  rental  assistance  as 
provided  m  appropriations  acts,  to 
extend  the  term  of  such  rental 
assistance  for  such  additional  period  or 
per.ods  necessary  to  carry  out  an 
app'oved  plan  of  action.  The  contract 
and  approved  plan  of  action  shall 
provide  thaL  if  the  Commissioner  is 
unabie  to  extend  the  term  of  such  rental 
assistance  or  is  unable  to  develop  a 
revised  package  of  incentives  providing 
benefits  to  the  owner  comparable  to 
those  received  under  the  original 
approved  plan  of  action,  the 
Commissioner,  upon  the  request  of  the 
owner,  shall  take  the  following  actions, 
subject  to  the  limitations  under  the 
following  paragraphs: 

(1)  Modify  the  binding  commitments 
m.ade  pursuant  to  i  24ai45(a)(2}-(10) 
thd'  are  dependent  upon  such  rental 
ass  5'ance;  or 


(2)  If  the  Commissioner  determines 
that  such  modification  is  infeasible, 
permit  the  owner  to  prepay  the  mortgage 
and  terminate  the  plan  of  action  and  any 
implementing  use  agreements  or 
restrictions,  but  only  if  the  owner  agrees 
in  writing  to  comply  with  the  provisions 
of  S  248.165. 

(c)  Failure  to  provide  section  8 
assistance.  With  regard  to  paragraph  (b) 
of  this  section,  the  Commissioner  shall 
notify  the  owner  of  an  inability  to  either 
extend  the  term  of  section  8  rental 
assistance  or  to  develop  a  revised 
package  of  incentives  providing  benefits 
comparable  to  those  received  under  the 
original  plan  of  action  as  soon  as 
practicable  upon  discovering  that  fact. 
The  owner  shall  inform  the 
Commissioner  in  writing,  within  30  days 
of  receipt  of  the  notice  that,  since  the 
Commissioner  is  unable  to  fulfill  the 
terms  of  the  original  plan  of  action,  the 
owner  intends  to  request  that  the 
Commissioner  take  action  under 
paragraphs  (b)(1)  or  (2)  of  this  section. 
The  Commissioner  shall,  no  later  than 
90  days  from  receiving  the  owner's 
notice,  take  action  to  extend  the  rental 
assistance  contract  and  to  continue  the 
binding  commitments  under 
S  248.145(a){2}-(10]. 

5  248.173    Resident  homeownership 
program. 

(a)  Formation  of  resident  council. 
Tenants  seeking  to  purchase  eligible  low 
income  housing  in  accordance  with 

S  §  248.157  and  248.161  shall  organize  a 
resident  coimcil  for  the  purpose  of 
developing  a  resident  homeowmership 
program  in  accordance  with  standards 
estabhshed  by  the  Commissioner.  In 
order  to  fulfill  the  purposes  of  this 
section,  the  resident  council  shall  work 
with  a  public  or  private  nonprofit 
organization  or  a  public  body,  including 
an  agency  or  instrumentality  thereoL 
Such  organization  shall  have  sufficient 
experience  to  enable  it  to  help  the 
tenants  to  consider  their  options  and  to 
develop  the  capacity  necessary  to  own 
and  manage  the  project,  where 
appropriate,  and  shall  be  approved  by 
the  Commissioner. 

(b)  Submission  of  expression  of 
interest.  A  resident  council  shall  identify 
itself  as  such  in  an  expression  of  interest 
Bubmittted  pursuant  to  S  248.157  or 

i  248.161  and  shall  state  that  it  is 
interested  in  purchasing  the  project 
pursuant  to  a  homeownership  program 

(c)  Bona  fide  offer  When  submitting 
an  offer  to  purchase  the  project  pursuant 
to  this  section,  the  resident  council  must 
simultaneously  submit  a  certified  list  of 
project  tenants  representing  at  least  75 
percent  of  the  occupied  units  in  the 
project,  and  representing  at  least  50 


percent  of  all  of  the  units  in  the  project. 
who  have  expressed  an  interest  in 
participating  in  the  homeownership 
program  developed  by  the  resident 
council.  An  offer  made  without  this 
certified  list  will  not  be  considered  a 
bona  fide  offer  for  the  purposes  of 
subpart  B  of  this  part. 

(d)  Submission  of  a  homeownership 
program.  (1)  The  resident  council  shall 
prepare  a  homeownership  program 
acceptable  to  the  Com.missioner  for 
givi.ng  all  residents  of  the  project  an 
opportunity  to  become  homeowners. 
The  plan  shall  describe  the  major 
elements  of  and  schedules  for,  the 
homeownership  program  and 
demonstrate  how  the  program,  complies 
with  all  applicable  requirements  of  this 
section.  The  plan  shall  also  describe  the 
resident  council's  current  abilities  and 
proposed  capacity-building  activities  to 
successfully  carry  out  the 
homeownership  program  in  compliance 
with  this  section.  The  homeownership 
program  shall  include,  at  a  minimum,  the 
following  information; 

(i)  The  amount  of  grant  funds 
requested  from  the  Commissioner,  and 
the  expected  amounts  and  sources  of 
other  funding; 

(ii)  The  proposed  use  of  the  grant 
fimds  to  be  received  from  HUD  and  of 
all  other  funds,  including  proceeds  from 
the  sale  of  units  to  initial  purchasers. 
consistent  with  paragraph  (h)  of  this 
section; 

(iii)  A  summary  of  major 
rehabilitation  activities  to  be  canned 
out.  including  repairs,  replacements  and 
im.provements; 

(iv)  The  price  at  which  the  resident 
council  intends  to  transfer  ownership 
interests  in.  or  shares  representing,  units 
in  the  project,  broken  down  by  unit  size 
and./or  type;  the  factors  that  will 
influence  the  establishment  of  such 
price,  including,  but  not  limited  to.  the 
resident  council's  acquisition  cost 
estimated  rehabiUtation  costs, 
capitalization  of  reserves  and 
organizational  costs;  how  the  price 
arrived  at  by  the  resident  council 
compares  to  the  estimated  appraised 
value  of  the  ownership  interests  or 
shares;  and  the  underwTiting  standard 
that  the  resident  council  plans  to  use,  or 
reasonably  expects  a  public  or  private 
lender  to  use,  for  potential  tenant 
purchasers,  consistent  with  paragraph 
(g)(2)  of  this  section; 

(v)  The  expected  number  of  very  low. 
low  and  moderate  income  tenants  that 
will  be  initial  owners  under  the  program, 
consistent  with  paragraph  (g)(1)  of  this 
section; 

(vi)  A  pro  forma  analysis  which 
demonstrates  the  financial  feasibility 
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arid  viability  of  the  homeownership 
program,  based  on  the  required 
conditicns  specified  in  paragraph  (g)  of 
this  section; 

(vii)  The  financing  arrangements  that 
the  tenants  are  expected  to  pursue  or  to 
be  provided,  including  financing 
available  through  the  resident  council  or 
a  State  or  local  governmental  entity,  and 
criteria  for  acceptability  of  conventional 
financing; 

(viii)  A  description  of  the  estimated 
costs  expected  to  be  paid  by  the 
homeowner  at  closing: 

(ix)  The  type  of  homeownership 
contemplated,  consistent  with 
paragraph  (f)  of  this  section; 

(x)  How  the  marketing  of  currently 
vacant  units  and  units  occupied  by 
nonpurchasing  tenants  that  become 
vacant  will  affect  the  sales  price  and 
occupancy  charges  to  purchasers; 

(xi]  A  workable  schedule  of  sale, 
subject  to  the  limitations  of  paragraph 
(o)  of  this  section,  based  on  estimated 
tenant  incomes: 

(xii)  Any  restrictions  on  resale  by 
homeowners  over  and  above  those 
specified  in  paragraph  (i)  of  this  section, 
and  any  restrictions  or  homeowners' 
equity,  over  and  above  those  specified 
in  paragraph  (k)  of  this  section: 

(xiii)  The  qualifications  of  the  resident 
council  or  the  proposed  management 
entity  to  manage  the  project,  in 
compliance  with  paragraph  (n)  of  this 
section; 

(xivj  The  expected  number  of  non- 
purchasing  tenants  and  their  eligibility 
for  section  8  rental  assistance  under 
paragraph  (m)(2)  of  this  section; 

(xv)  Expected  scope  and  expenses  of 
relocation  activities,  both  for  any 
temporary  relocation  due  to 
rehabilitation  as  well  as  relocation 
assistance  for  nonpurchasing  tenants. 
consistent  with  paragraph  (m][4)  of  this 
section: 

(xvi)  Expected  S'  ope  and  costs  of 
technical  assistance,  training  and 
counseling  for  the  resident  council, 
purchasers  and  non-purchasing  tenants; 
and 

(xvii)  A  certification  that  the  resident 
council  shall  comply  with  the  provisions 
of  the  Fair  Housing  Act  (42  U.S.C.  3601- 
3619):  title  VI  of  the  Civil  Rights  Act  of 
1964  (42  use,  200f)d;;  Executive  Order 
11063  (3  CFR  1959-1963  comp.,  p.  652); 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794);  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6;01-6107];  and  all  regulations  issued 
pursuant  to  these  statutes  and 
authorities, 

(2)  The  Commissioner  shall  give  the 
resident  council  a  reasonable 
opportunity  to  revise  the 


homeownership  program  if  approval  is 
denied. 

(e)  Approval  of  a  homeownership 
program;  assistance  provided.  (1)  When 
the  Commissioner  determines  that  the 
homeownership  program  submitted  by 
the  resident  council  meets  the 
requirements  of  this  section,  is 
financially  feasible,  and  is  the  least 
costly  alternative  that  is  consisient  with 
establishing  a  viable  homeownership 
program,  the  Commissioner  shall 
approve  the  program. 

(2)  In  connection  with  an  approved 
homeownership  program  the 
Commissioner  shall  provide  assistance 
sufficient  to  pay  the  following  costs: 

(i)  The  purchase  price,  which  shall  not 
exceed  the  transfer  preservation  value; 

(ii)  Transaction  costs,  as  provided  in 
§  248.157(m)(6); 

(iii)  Other  costs,  as  provided  in 
§  248.157(m){7); 

(iv)  The  costs  of  rehabilitation; 

(v)  The  establishment  of  an  adequate 
reserve  for  replacements:  and 

(vi)  If  necessary,  the  estabhshment  of 
operating  reserve  escrows  including 
contingencies  against  unexpected 
increases  in  expenses  or  shortfalls  in 
homeowners'  payments. 

(3)  Upon  approval  of  the 
homeownership  program,  the 
Commissioner  and  the  resident  council 
shall  enter  into  a  agreement,  which  shall 
include,  among  other  matters, 
procedures  governing  the  drawdown  of 
funds  and  remedies  for  noncompliance 
with  the  requirements  of  this  section. 

(f)  Method  of  conversion.  The 
Commissioner  shall  approve  the  method 
for  converting  the  project  to 
hom.eownership,  which  may  involve 
acquisition  of  ownership  interests  in,  or 
shares  representing,  the  units  in  a 
project  under  any  arrangement 
determined  by  the  Commissioner  to  be 
appropriate,  such  as  cooperative 
ownership,  and  fee  simple  ownership, 
including  condominium  ownership. 

(g)  Required  conditions.  The 
Commissioner  shall  require  that  the 
form  of  homeownership  impose 
appropriate  conditions,  including 
conditions  to  assure  that: 

(1)  To  the  extent  practicable,  the 
nuTT.ber  of  initial  owners  that  are  very 
low.  low.  and  moderate  income  persons 
at  initial  occupancy  are  of  the  same 
proportion  of  very  low,  low,  and 
moderate  income  tenants  (including 
families  and  persons  whose  incomes  are 
95  percent  or  more  of  area  median 
income)  as  resided  in  the  project  on 
January  1,  1987  (or  if  the  January  1, 1987 
profile  is  unavailable,  a  certification 
from  the  o\^Tier  stating  its  unavailabihty 
and  a  profile  as  of  January  1, 1988.  or,  if 
that  is  also  unavailable,  a  profile  as  of 


January  1, 1989)  or  as  of  the  date  of 
approval  of  the  plan  of  action, 
whichever  date  results  in  the  higher 
proportion  of  very  low  income  families, 
except  that  the  resident  council  may,  at 
its  option,  increase  the  proportions  of 
very  low  income  and  low  income  initial 
owners*  however,  no  current  tenant  may 
be  denied  homeownership  as  a  result  o. 
this  paragraph; 

(2)  Projected  debt  service  payments, 
occupancy  charges  and  utiUties  payable 
by  the  owners  shall  not  exceed  35 
percent  of  the  monthly  adjusted  gross 
income  of  the  owners; 

(3)  The  aggregate  incomes  of  initial 
owners  and  other  sources  of  funds  for 
the  project  are  sufficient  to  permit 
occupancy  charges  to  cover  the  full 
operating  costs  of  the  project  and  any 
debt  service;  and 

(4)  Each  initial  owner  occupies  the 
unit  it  acquires  for  at  least  the  initial  15 
years  of  ownership,  unless  the  resident 
council  determines  that  the  initial  owner 
is  required  to  move  outside  the  market 
area  due  to  a  change  in  employment  or 
an  emergency  situation. 

(h)  Use  of  proceeds  from  sales  to 
eligible  families.  The  entity  that 
transfers  ownership  interests  in,  or 
shares  representing,  units  to  eligible 
families,  or  another  entity  specified  in 
the  approved  application,  may  use  50 
percent  of  the  proceeds,  if  any,  from  the 
initial  sale  for  costs  of  the 
homeowTiership  program,  including 
improvements  to  the  project,  operating 
and  replacement  reserves  for  the 
project,  additional  homeownership 
opportunities  in  the  project,  and  other 
project-related  activities  approved  by 
the  Commissioner,  The  remaining  50 
percent  of  such  proceeds  shall  be 
returned  to  the  Commissioner  for  use 
under  §§  248.157  and  248.161,  subject  to 
the  availabihty  of  appropriations.  Such 
entity  shall  keep,  and  make  available  to 
the  Commissioner,  all  records  necessary 
to  calculate  accurately  payments  due 
the  Commissioner  under  paragraph  (h) 
of  this  section. 

(i)  Restrictions  on  resale  by 
homeowners.  Resale  of  a  homeowner's 
interest  in  a  project  with  an  approved 
homeownership  program  may  occur 
subject  to  any  reasonable  restrictions 
placed  on  such  a  transfer  by  the  resident 
council  and  approved  by  the 
Commissioner. 

(1)  Transfer  permitted.  A  homeowner 
may  transfer  the  homeowner's 
owmership  interest  in  the  unit,  subject  to 
the  right  to  purchase  under  paragraph 
(i)(2)  of  this  section,  the  requirement  for 
the  purchaser  to  execute  a  promissory 
note,  if  required  under  paragraph  (i)(3) 
of  this  section  and  the  restrictions  on 
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retention  of  sales  proceeds  in  paragraph 
(k)  of  this  section.  An  applicant  may 
propose  in  its  application,  and  HUD  may 
approve,  reasonable  restrictions  on  the 
resale  of  units  under  the  program. 

(2)  Right  to  purchase.  Where  a 
resident  management  corporation, 
resident  council,  or  cooperative  has 
jurisdiction  over  the  unit,  it  shall  have 
the  right  to  purchase  the  ownership 
interest  in  the  unit  from  the  initial 
homeowner  for  the  amount  specified  in 
a  firm  contract  between  the  homeowner 
and  a  prospective  buyer.  Where  a 
resident  management  corporation, 
resident  council,  or  a  cooperative 
exercises  a  right  to  purchase,  it  shall 
resell  the  unit  to  an  eligible  family 
within  a  reasonable  period  of  time. 

(3)  Promissory  note  required.  At 
closing,  the  initial  homeowner  shall 
execute  a  nonrecourse  promissory  note 
for  a  term  of  twenty  years,  in  a  form 
acceptable  to  HUD,  equal  to  the 
difference  between  the  fair  market  value 
of  the  unit  and  the  purchase  price, 
payable  to  the  Commissioner,  together 
with  a  mortgage  securing  the  obligation 
of  the  note. 

(i)  With  respect  to  a  sale  by  an  initial 
homeowner,  the  note  shall  require 
payment  upon  sale  by  the  initial 
homeowner,  to  the  extent  proceeds  of 
the  sale  remain  after  paying  off  other 
outstanding  debt  Incurred  in  connection 
A  ith  the  purchase  of  the  property, 
paying  any  other  amounts  due  in 
connection  with  the  sale,  including 
closing  costs  and  transfer  taxes,  and 
paying  the  family  the  amount  of  its 
equity  in  the  property,  computed  in 
accordance  with  paragraph  (k)  of  this 
section. 

(ii)  With  respect  to  a  sale  by  an  initial 
homeowner  during  the  first  six  years 
after  acquisition,  the  family  may  retain 
only  the  amount  computed  under 
paragraph  (k)  of  this  section.  Any  excess 
is  distributed  as  provided  in  paragraph 
(1)  of  this  section. 

(iii)  With  respect  to  a  sale  by  an  initial 
homeowner  six  to  twenty  years  after 
acquisition,  the  amount  payable  under 
the  note  shall  be  reduced  by  1/I68th  of 
the  onginal  principal  amount  of  the  note 
for  each  full  month  of  ownership  by  the 
family  after  the  end  of  the  sixth  year. 
The  homeowner  may  retain  all  other 
proceeds  of  the  sale. 

(j)  Execution  of  promissory  note  by 
subsequent  purchaser.  Where  a 
subsequent  purchaser  during  the  20-year 
period,  measured  by  the  term  of  the 
initial  promissory  note,  purchases  the 
property  for  less  than  the  then  current 
fair  market  value,  the  purchaser  shall 
also  execute  at  closing  such  a 
promissory  note  and  mortgage,  for  the 
amount  of  the  discount.  The  term  of  the 


promissory  note  shall  be  the  period 
remaining  of  the  original  20-year  period. 
The  note  shall  require  payment  upon 
sale  by  the  subsequent  homeowner,  to 
the  extent  proceeds  of  the  sale  remain 
after  paying  off  other  outstanding  debt 
incurred  in  connection  with  the 
purchase  of  the  property,  and  paying 
any  other  amounts  due  in  connection 
with  the  sale  (such  as  closing  costs  and 
transfer  taxes).  The  amount  payable  on 
the  note  shall  be  reduced  by  a 
percentage  of  the  original  principal 
amount  of  the  note  for  each  full  month 
of  ownership  by  the  subsequent 
homeowner.  The  percentage  shall  be 
computed  by  determining  the  percentage 
of  the  term  of  the  promissory  note  that 
the  homeowner  has  owned  the  property. 
The  remainder  may  be  retained  by  the 
subsequent  homeowner  selling  the 
property. 

(k)  Homeowners'  equity.  The  amount 
of  equity  an  initial  homeowner  has  in 
the  property  is  determined  by  computing 
the  sum  of  the  following: 

(1)  The  contribution  to  equity  paid  by 
the  family.  If  any.  including  any  down 
payment  and  any  amoimt  paid  towards 
principal  on  a  mortgage  loan  during  the 
period  of  ownership; 

(2)  The  value  of  any  improvements 
installed  at  the  expense  of  the  family 
during  the  family's  tenure  as  owmer,  as 
determined  by  the  resident  council 
based  on  evidence  of  amounts  spent  on 
the  improvements,  including  the  cost  of 
material  and  labor;  and 

(3)  The  appreciated  value,  determined 
by  applying  the  Consumer  Price  Index 
(urban  consumers)  against  the 
contribution  to  equity  under  paragraphs 
(k)  (1)  and  (2)  of  this  section,  excluding 
the  value  of  any  sweat  equity  or 
volunteer  labor  used  to  make 
impr^ements  to  the  unit.  The  resident 
council  may,  at  the  time  of  initial  sale, 
enter  into  an  agreement  with  the  family 
to  set  a  maximum  amount  which  this 
appreciation  may  not  exceed. 

(1)  Use  of  recaptured  funds.  Any  net 
sales  proceeds  that  may  not  be  retained 
by  the  homeowner  under  the 
homeownership  program  approved 
under  this  section  shall  be  paid  to  the 
HOME  Investment  Trust  Fund  for  the 
unit  of  general  local  government  in 
which  the  project  is  located.  If  the 
project  is  located  in  a  unit  of  general 
local  government  that  is  not  a 
participating  jurisdiction,  as  such  term  is 
defined  in  S  248.101,  any  such  net  sales 
proceeds  shall  be  paid  to  the  HOME 
Investment  Trust  Fund  for  the  State  in 
which  the  project  is  located.  With 
respect  to  any  proceeds  transferred  to  a 
HOME  Investment  Trust  Fund  under 
paragraph  (1)  of  this  section,  the 
Commissioner  shall  take  such  actions  as 


are  necessary-  to  ensure  that  the 
proceeds  shall  be  immediately  available 
for  eligible  activities  to  expand  the 
supply  of  affordable  housing  under 
section  212  of  the  Cranston-Gonzalez 
National  .Affordable  Housing  Act  of  1990 
(42  U.S.C.  12742).  The  Commissioner 
shall  monitor  the  HO.ME  Investment 
Trust  Fund  for  each  State  and  unit  of 
local  government  and  shall  require 
maintenance  of  any  records  necessarv' 
to  calculate  accurately  payments  due 
under  this  paragraph  (1)  of  this  section. 

(m)  Protection  cf  nonpurchasing 
families.  Nonpurchasing  families  who 
continue  to  reside  in  a  project  subject  to 
a  homeownership  proGram  approved 
under  this  section  shall  be  protected  as 
follows: 

(1)  Eviction.  No  tenant  residing  in  an 
eligible  property  on  the  date  the 
Commissioner  approves  a  plan  of  action 
may  be  evicted  by  reason  of  a 
homeownership  program  approved 
under  this  section.  This  does  not 
preclude  evictions  for  material  violation 
of  the  terms  of  occupancy  of  the  unit. 

(2)  Section  8  assistance.  If  a  tenant 
decides  not  to  purchase  a  unit,  or  is  not 
qualified  to  do  so,  the  Commissioner 
shall  ensure  that  assistance  under  parts 
882  or  88"  of  this  title  is  available  for  use 
in  that  or  another  property  by  each 
tenant  that  meets  the  eligibility 
requirements  thereunder. 

(3)  Rent  increases  for  ineligible 
tenants.  Rents  for  tenants  who  do  not 
purchase  a  unit  but  are  ineligible  for 
assistance  under  paragraph  (m)(2)  of 
this  section  may  be  increased  to  a  level 
that  does  not  exceed  30  percent  of  the 
tenant's  adjusted  income  or  the  section  8 
existing  fair  market  rent,  whichever  is 
lower.  Rent  increases  shall  be  phased  in 
in  accordance  with  §  248  145fa)(6). 

(4)  Relocation  assistance.  The 
resident  council  shall  also  inform  each 
tenant  that  if  the  tenant  chooses  to 
move,  the  resident  council,  as  owner  of 
the  project  v.-ill  pay  relocation  expenses 
in  accordance  with  the  approved 
homeownership  program.  The 
provisions  of  §  248.165  shall  not  apply  to 
resident  councils  who  are  project 
owners  pursuant  to  an  approved 
homeownership  program  under  this 
section. 

(n)  Qualified  management.  As  a 
condition  of  approval  of  a 
homeownership  program  under  subpart 
B  of  this  section,  the  resident  council 
shall  have  demonstrated  its  abilities  to 
manage  eligible  properties  by  having 
done  so  effectively  and  efficiently  for  a 
period  of  not  less  than  three  years  or  by 
entering  into  a  contract  with  a  qualified 
management  entity  that  meets  such 
standards  as  the  Commissioner  may 


Federal  Register  /  Vol.  57,  No.  68  /  Wednesday,  April  8,  1992  /  Ruies  and  Re^uin'ions         12059 


prescribe  to  ensure  that  the  protect  wiil 
be  maintained  in  a  decent,  safe  and 
sanitary  condition. 

(o)  Timely  homeownersliip.  TT:e 
resident  council  shall  acquire  ownership 
of  the  project  no  later  than  90  days  after 
final  approval  of  a  plan  of  action 
pursuant  to  this  section.  The  resident 
council  shall  transfer  ownership  of  units 
in  the  project  (other  than  units  occupied 
by  nonpurchasing  tenants)  to  the 
tenants  within  a  reasonable  time 
thereafter,  but  in  no  event  more  than  4 
year?  from  the  date  of  transfer  of  the 
project  to  the  resident  council.  The 
Commissioner  may  seek  contractual 
remedies  against  any  resident  council 
which  fails  to  transfer  owTiership  of  all 
units  within  the  4-year  period.  During 
the  interim  period  when  the  project 
continues  to  be  operated  and  managed 
as  rental  housing,  the  resident  council 
shall  utilize  written  tenant  selection 
policies  and  criteria  that  are  approved 
by  the  Commiissioner  as  consistent  with 
the  purpose  of  providing  housing  for 
very  low  ir.come  families.  The  resident 
council  shall  promptly  notify  in  writing 
any  rejected  applicant  of  the  grounds  for 
any  rejection. 

(p)  Housing  standards:  inspections.  (1) 
Until  the  resident  council  has 
transferred  all  units  in  the  project  (other 
than  those  occupied  by  nonpurchasing 
tenants)  to  the  initial  purchasers,  the 
project  shall  be  maintained  in 
accordance  with  the  housing  standards 
set  forth  in  §  248.147. 

(2)  The  Commissioner  shall  inspect 
the  project  at  least  annually  m  order  to 
determine  compliance  with  paragraph 
[p](l)  of  this  section. 

(q)  Audits.  Each  resident  council  shall 
be  subject  to  the  audit  requirements  in 
part  45  of  this  title  and  shall  submit  an 
annual  audit  to  the  Commissioner  in 
such  form  as  the  Commissioner  may 
prescribe.  The  resident  council  shall 
keep  such  records  as  may  be  reasonably 
necessary  to  fully  disclose  the  amount 
and  the  disposition  by  such  resident 
council  of  the  proceeds  of  assistance 
received  under  subpart  B  of  this  part, 
including  any  proceeds  from  sales  under 
paragraphs  (h)  and  (']  of  this  section,  the 
total  cost  of  the  homeownership 
program  in  connection  w'th  which  such 
assistance  is  given  or  used,  and  the 
amount  and  nature  of  that  portion  of  the 
program  supplied  by  other  sources,  and 
such  other  sources  as  will  facilitate  an 
effective  audit. 

The  Commissioner  or  his  or  her  duly 
authorized  representative  shall  have 
access  for  the  purpose  of  audit  and 
examination  to  any  books,  documents, 
papers,  and  records  of  the  resident 
council  that  are  pertinent  lo  assistance 
received  under  subpart  B  of  this  part. 


Tlie  Comptroller  General  of  the  United 
States,  or  any  of  the  duly  authorized 
representatives  of  the  Comptroller 
General,  shall  also  have  access,  for  the 
purpose  of  audit  and  examination,  to 
any  books,  documents,  papers,  and 
records  of  the  resident  council  that  are 
pertinent  to  assistance  received  under 
subpart  B  of  this  part. 

(r)  Reports.  The  resident  council  shall 
submit  reports,  as  required  by  the 
Commissioner,  in  order  to  demonstrate 
continued  compliance  with  the 
requirements  of  this  section. 

(s)  Assumption  of  the  Federally- 
assisted  mortgage.  The  resident  council 
may  not  assume  a  mortgage  insured, 
held  or  assstr  d  by  the  Commissioner 
under  pari  236  of  this  chapter  or  under 
part  221  of  this  chapter  and  bearing  a 
below  market  interest  rate  as  provided 
under  §  221.518fb)  of  this  chapter. 

§  248.175    ne»ld«nl  hom«own«r»hlp 
proflram— Itmited  equtty  cooperative. 

(d)  Tenants  may  carry  out  a  resident 
homeownership  program  through  the 
puTh^.se  of  eligible  low  income  housing 
b\'  a  limited  equity  cooperative  and  the 
operation  of  the  project  as  a  limited 
equity  cooperative. 

(b)  The  purchase  of  a  project  by  a 
limited  equity  cooperative  and  the 
operation  of  the  project  by  the  limited 
equity  cooperative  shall  be  carried  out 
in  accordance  with  the  provisions  of 

5  248.173  (a),  jb),  (c).  (d],  (except  that 
pdi-igraph  (d)(ij  of  paragraph  (d)  shall 
include  a  statement  of  the  amount  of 
grant  founds  and  the  amount  and  type  of 
incentives  requested,  rather  than  only 
the  amount  of  grant  funds  requested), 
(e),  (g)(3).  (h),  (i)  (except  paragraphs 
(i)  (1)  and  (3)),  (m),  (n)  and  (o). 

(c)  The  purchase  and  operation  of 
eligible  low  income  housing  by  a  limited 
equity  cooperative  under  this  section 
shall  be  carried  out  in  accordance  with 
al!  provisions  of  subpart  B  of  this  part 
otherviisc,  applicable  to  the  transfer  and 
operation  of  a  p.'oject  with  continued 
low  income  affordability  restrictions, 
except  as  provided  in  this  section 

§248.177    Delegated  re»pon»iblBty  to 
State  agencies. 

(h)  In  general.  The  Commissioner 
shall  delegate  some  or  all  responsibility 
for  implementing  subpart  B  of  this  part 
to  a  State  housing  agency  if  such  agency 
submits  a  preservation  plan  acceptable 
to  the  Commissioner. 

(bl  .Approval.  Slate  preservation  plans 
shall  be  submitted  m  such  a  form  and  in 
acccrdance  with  such  procedures  85  the 
Commissioner  shall  establish.  The 
Commissioner  may  approve  plans  that 
contain: 


(1)  An  inventory  of  low  income 
housing  located  within  the  State  that  is 
or  will  be  eligible  low  income  housing 
under  subpart  B  of  this  part  within  five 
years; 

(2)  A  description  of  the  agency's 
experience  in  the  area  of  multifamily 
rinancing  and  restructuring; 

(3)  A  description  of  the  administrative 
resources  that  the  agency  will  commit  to 
the  processing  of  plans  of  action  in 
accordance  with  subpart  B  of  this  part; 

(4)  A  description  of  the  administrative 
resources  that  the  agency  will  commit  to 
the  monitoring  of  approved  plans  of 
action  in  accordance  with  subpart  B  of 
this  part; 

(5)  An  independent  analysis  of  the 
performance  of  the  multifamily  housing 
inventory  financed  or  otherwise 
monitored  by  the  agency; 

(6)  A  certification  by  the  public 
o^icial  responsible  for  submitting  the 
comprehensive  housing  affordability 
strategy  under  section  105  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (42  U.S.C.  12705)  that  the 
proposed  activities  are  consistent  with 
the  approved  housing  strategy  of  the 
State  within  which  the  eligible  low 
income  housing  is  located;  and 

(7)  Such  other  certifications  or 
information  that  the  Commissioner 
determines  to  be  necessary  to 
implement  an  approved  State 
preservation  plan,  which  may  include 
incentives  that  are  authorized  under 
other  provisions  of  subpart  B  of  this 
part. 

(c)  Implementation  agreements.  The 
Commissioner  may  enter  into  any 
agreements  necessary  to  implement  an 
approved  State  preservation  plan,  which 
may  include  incentives  that  are 
authorized  under  other  provisions  of 
subpart  B  of  this  part. 

(d)  Fees.  Any  State  agency  with 
responsibility  so  delegated  under 
subpart  B  of  this  part  may  not  charge 
any  owner  of  eligible  low  income 
housing  any  fee  for  accepting  notices  of 
intent,  processing  plans  of  action  or  any 
other  process  pursuant  to  approval  of  a 
plan  of  action  under  subpart  B  of  this 
part.  This  prohibition  shall  not  preclude: 

(1)  An  owner  paying  for  its  appraisal 
or  share  of  a  joint  appraisal  under  the 
provisions  of  9  248.111;  or 

(2)  A  State  agency  from  collecting  fees 
normally  associated  with  providing  and 
processing  financing  insured  under  part 
241  of  this  chapter. 

§  248.179     ConsuUation  m'tr-  ciritr 
Interested  partie*. 

ihi  (   irTunissioner  shall  confer  with 
any  appropriate  State  or  local 
government  agency  to  confirm  any  State 
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or  local  assistance  that  is  available  to 
achieve  the  purposes  of  subpart  B  of  this 
part  and  shall  give  consideration  to  the 
views  of  any  such  agency  when  making 
determinations  under  subpart  B  of  this 
part.  The  Commissioner  shall  also 
confer  with  appropriate  interested 
parties  that  the  Commissioner  believes 
could  assist  in  the  development  of  a 
plan  of  action  that  best  achieves  the 
purposes  of  subpart  B  of  this  part. 

§  248. 1 8 1     Notice  to  tenants. 

Except  as  provided  in  §§  248.105  and 
248.133.  with  respect  to  the  first  and 
second  notices  of  intent,  with  regard  to 
ell  provisions  of  subpart  B  of  this  part 
which  mandate  that  information  or 
r.aterial  be  given  to  the  tenants,  by  the 
Commissioner,  the  owner,  or  a  qualified 
purchaser,  or  other  party,  this 
requirement  shall  be  satisfied  where  the 
notifying  entity: 

(a)  Posts  a  copy  of  the  information  or 
material  in  readily  accessible  locations 
within  each  affected  building,  or  posts 
notices  in  each  location  describing  the 
information  or  material  and  specifying  a 
location,  as  convenient  to  the  tenants  as 
is  reasonably  practical  where  a  copy 
may  be  examined  and  copied  during 
reasonable  hours;  and 

(b)  Supplies  a  copy  of  the  information 
or  material  to  a  tenant  representative,  if 
anv 


Preer-p'  0'-  2'  Sta*e  a  id  ''Oca' 
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laws. 

(a)  In  general.  No  State  or  pohtical 
subdivision  of  a  State  may  establish, 
continue  in  effect,  or  enforce  any  law  or 
regulation  that: 

(1)  Restricts  or  inhibits  the 
prepaj-ment  of  any  mortgage  described 
in  §  248.101  or  the  voluntary  termination 
of  any  insurance  contract  pursuant  to 

§  207.253  of  this  chapter  on  eligible  low 
income  housing  projects; 

(2)  Restricts  or  inhibits  an  owner  of 
such  projects  from  receiving  the 
authorized  annual  return  provided  under 
§  248.121; 

(3)  Is  inconsistent  with  any  provision 
of  subpart  B  of  this  part,  including  any 
law,  regulation,  or  other  restriction  that 
limits  or  impairs  the  ability  of  any 
owner  of  eligible  low  income  housing  to 
receive  incentives  authorized  under 
subpart  B  of  this  part,  including 
authorization  to  increase  rental  rates, 
transfer  the  project,  obtain  secondary 
financing,  or  use  the  proceeds  of  any 
such  incentives;  or 

(4)  In  its  applicabihty  to  low  income 
housing  is  limited  only  to  eligible  low 
income  housing  for  which  the  owner  has 
prepaid  the  mortgage  or  terminated  the 
insurance  contract. 


(b)  Effect.  Any  law.  regulation  or 
restriction  described  in  paragraph  (a)  of 
this  section  shall  be  ineffective  and  any 
eligible  low  income  housing  exempt 
from  the  law,  regulation,  or  restriction, 
only  to  the  extent  that  it  violates  the 
provisions  of  this  section. 

(c)  Law  of  general  applicability- 
contractual  restrictions.  This  section 
shall  not  prevent  the  establishment, 
continuing  in  effect,  or  enforcement  of 
any  law  or  regulation  of  any  State  or 
political  subdivision  of  a  State  not 
inconsistent  with  the  provisions  of 
subpart  B  of  this  part  and  relating  to 
building  standards,  zoning  limitations, 
health,  safety,  or  habitability  standards 
for  housing,  rent  control,  or  conversion 
of  rental  housing  to  condominium  or 
cooperative  ownership,  to  the  extent 
such  law  or  regulation  is  of  general 
applicability  to  both  projects  receiving 

.Federal  assistance  and  nonassisted 
projects.  This  section  shall  not  preempt, 
annul,  or  alter  any  contractual 
restrictions  or  obligations  existing 
before  November  28. 1990  or  voluntarily 
entered  into  by  an  owner  of  eligible  low 
income  housing  on  or  after  that  date, 
and  that  limit  or  prevent  that  owmer 
from  prepaying  the  mortgage  on  the 
project  or  terminating  the  mortgage 
insurance  contract. 

15a.  The  subpart  heading  for  newly 
designated  subpart  C  is  revised  to  read 
as  follows: 

S.-;t;;33^  C— P'epayrr,ent  and  Plans  of 
Actic.!^  u-nle''  the  Emergency  Low 
i....-.-3r-,p  p-eservation  Act  of  1987 

16.  In  §  248.213.  paragraph  (b)(9)  is 
redesignated  as  paragraph  (b)(10)  and  a 
new  paragraph  (b)(9)  is  added  to  read  as 
follows: 


§  248.213    Plan  of  action. 
•         •         •         •        • 

(b)  •  *  • 

(9)  A  list  of  any  waivers  requested  by 
the  owner  pursuant  to  S  248.7  of  this 

part;  and 

«        *        •        •        • 

17.  Section  248.221  is  amended  by 
adding  new  paragraphs  (c)  and  (d)  to 
read  as  follnw<i: 


7941.  and  all  regulations  promulgated 
under  such  statutes  and  authorities 
(including,  but  not  limited  to.  24  CFR 
part  100).'  or  outstanding  violations  of 
the  regulatory  agreement. 

(d)  Any  plan  of  action  approved  under 
this  section  shall  specify  actions  that  the 
Commissioner  and  the  owner  shall  take 
to  ensure  that  tenants  displaced  as  a 
result  of  the  termination  of  low  income 
affordability  restrictions  are  relocated  to 
affordable  housing 

18.  Section  248.233  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§  248.233    Approval  of  a  plan  of  action  tt^at 
include*  Incentives. 
,         ,         .         .         . 

(f)  The  Commissioner  shall  not 
approve  a  plan  of  action  under  this 
section  if  there  are  open  findings  of 
noncompliance  with  title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.SC,  2000dl;  the 
Fair  Housing  Act  (42  U.SC.  3601-3619): 
Executive  Order  11063  (3  CER  1959-1963 
comp.,  p.  652);  the  Age  Discrimination 
Act  of  1975  (42  U.SC.  6101-6107); 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794);  and  all  regulations 
promulgated  under  such  statutes  and 
authorities,  or  if  there  are  open  audit 
findings  With  respect  to  violations  of  the 
regulatory  agreement, 

19.  In  §  248.234,  paragraph  (c)  is 
redesignated  as  paragraph  (d),  and  a 
new  paragraph  (cl  is  added  to  read  as 

fnlloWS: 

§  248.234    Section  8  rental  assistance. 
•         ♦         »         •         • 

(c)  The  approved  plan  of  action  shall 
specify  actions  that  the  Commissioner 
and  the  owner  shall  take  to  ensure  that 
any  tenants  displaced  as  a  result  of 
actions  taken  under  paragraph  (b)  oj 
this  section  are  relocated  to  affordable 
housing. 


§248.221  aoc-ova,  o' a  P' 
lr»-:.:v?s  -e'fTTina'iof^  o'  'Cw 
aftofdaatiir^  resinctiona. 


".  of  aciior  that 


(c)  There  are  no  open  audit  findings, 
open  findings  of  noncompliance  with 
title  VI  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d);  the  Fair  Housing  Act  (42 
U.S.C.  3601-3619);  Executive  Order 
11063  (3  CFR  1959-1963  comp.,  p.  652); 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-6107);  section  504  of  the 
RehabilitaUon  Act  of  1973  (29  U.S.C. 


§248.235    [Removed] 

20.  Section  248.235  is  removed, 
20a,  A  new  subpart  D  (consisting  of 

§§  248,300  through  248319)  is  added  to 

read  as  follows: 

Subpart  D— State  Preservation  Project 
Assistance 

248.300  General. 

248.301  Initial  application. 

248.303     Approval  of  a  State  agency's  initial 

apphcation. 
248  305     Applicability  of  subpart  B  of  this 
part, 

248,307     Authority  to  process  and  approve 

notices  of  intent  and  plans  of  ar'ion 
248.311     Notice  of  intent 
248.315    Preservation  agreements, 
248.319    Application  for  assistance. 
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Subpart  D— State  Preservation  Proiect 
Assistance 

§  248.300    General 

Upon  application  by  a  State  eRcncy  or 
a  local  public  housing  agency  the 
Con-.missioner  may  make  available 
assistance  for  use  in  preventinj^  ihe  loss 
of  housing  affordable  for  low  and 
moderate  income  families  that  is 
assisted  under  a  State  program  under 
the  terms  of  which  the  owner  may 
prepay  a  State  assisted  or  subsidized 
mortgage  on  such  housing. 

§  243.301    Initial  appilcaUon. 

A  State  agency  shall  make  an  initial 

applicetior.  to  the  Commissioner  which: 

(a)  Describes  the  m.anner  by  which  the 
State  housing  program  provides 

mort^  ige  assistance  or  subsidy  to 
pnvate  mortgagors  to  provide  housing 
opportunities  for  low  and  moderate 
income  families; 

(b)  Includes  copies  of  the  authorizing 
legislation,  any  implementing 
regulations  and  any  administrative 
guidance  provided  to  owners: 

(c)  Includes  a  comprehensive 
description  of  the  terms  and  conditions 
under  which  a  private  owner  may 
prepay  the  assisted  or  subsidized 
mortgage  without  the  pnor  consent  of 
the  State  agency; 

(d)  Includes  a  complete  set  of  pro 
forma  mortgage  and/or  regulatory 
documents  which  evidence  an  owner's 
ability  to  prepay  the  assisted  or 
subsidized  mortgage  without  the 
consent  of  the  State  pgency; 

(ej  Includes  a  list  of  all  properties 
assisted  under  the  State  or  local  housing 
program  whose  owTsers  are  eligible  to 
prepay  the  assisted  or  subsidized 
m.ortgages  without  the  consent  of  the 
State  agency. 

§  248.3C3    Approval  of  a  State  agency's 
inMJal  application. 

(a)  The  Commissioner  will  evaluate 
the  State  agency's  application  and  will 
notify  the  State  agency  within  90  days  of 
receipt  that  the  program  and  properties 
qualify  under  subpart  D  of  this  part  or 
that  the  program  and  properties  do  not 
qualify  under  subpart  D  of  this  part. 

(b)  If  the  Commissioner  determines 
that  the  program  and  projects  do  not 
qualify  under  subpart  D  of  this  part,  it 
will  state  the  reasons  why  the  program 
and  properties  do  not  qualify  and  will 
give  the  State  agency  an  opportunity  to 
provide  additional  information,  as  the 
Commissioner  determines,  which  would 
assist  the  Commissioner  in  qualifying 
the  program  and  properties. 


§  246.305    Appiicabtifty  of  subpan  B  of  this 
part 

The  provisions  of  subpart  B  of  this 
part  shall  be  apphcaiile  to  any 
application  of  e  State  agency  or  local 
housing  authority  for  assistance  under 
subpart  D  of  this  part,  e^^^^rpt  the 
followirg  provisions; 

Sec.  o 

24B  103    General  prepayment  limitation. 

248105    Notice  of  intent. 

246.131     Informat;"^  from  the  Commissioner 

Only  paragraph  la) 
248.141     Cnipria  for  appro",  al  of  a  plan  of 

action  involviiig  prfpayinenf  and 

voluntary  termination 
248.153    Licenllves  tc  extend  low  inGoir.e 

use:  Only  paragraptu  (a)(7),  (d)  and  (e). 
248.165    Assistance  for  disi^aced  tenants. 
248.169    Permissible  prepayment  or 

voluntary  termir.ation  and  modiflcation 

of  coTT.mitmpnts 
248.173    Resident  horrjt'nw.r'ership  program: 

Only  paragraph  (si 
248.177    Pf  K'griicd  responsibility  to  State 

Bgencips 

§  248.307     Authority  to  process  and 
approve  notices  of  intent  and  plans  of 
action. 

(a)  Delegation  of  authority.  State 
agencies  which  regulate  or  otherwise 
supervise  owners  of  projects  with  State 
assisted  or  subsidized  mortgages  shall 
have  the  authority,  reserved  to  the 
Commissioner  under  subpart  B  of  this 
part,  to  process  and  approve  all  notices 
of  intent  and  plans  of  action  submitted 
to  the  State  agency  or  local  housing 
authority  under  subpart  D  of  this  part. 
State  agencies  may  redelegate  such 
authority  to  local  housing  authorities  at 
their  discretion. 

(b)  Designation  of  processing  agency. 
The  Executive  Director  of  the  State 
agency  whose  State  assisted  or 
subsidized  mortgage  program  has  been 
approved  under  S  248.303  shall  inform 
all  owners  of  projects  with  State 
assisted  or  subsidized  m.ortgages  that 
the  State  agency  or  a  designated  local 
housing  authority  shall  accept  and 
process  notices  of  intent  and  plans  of 
action. 

§248.311     Notice  of  Intent. 

(a)  Eiigihiisty  ff.r  fihng.  A;i  owner  of  a 
project  v^nth  a  State  assisted  or 
subsidized  mortgage  intending  to  extend 
the  low  income  affordability  restrictions 
of  the  housing  in  accordance  with 

§  248.153  or  transfer  the  housing  to  a 
qualified  purchaser  under  §  248.157  may 
file  a  notice  of  intent. 

(b)  Filing  Viith  the  State  agency.  The 
notice  of  intent  shall  be  filed  with  the 
agency  specified  m  §  248.307(b)  or  the 
agency  which  regulates  or  otherwise 
supervises  the  State  assisted  or 
subsidized  mortg.age  The  notice  of 
intent  shall  also  request  the  tenants  to 


;;,,••  :fy  Ihe  i,v>vnr'r  and  int'  Sta'e  agency  of 
any  individual  or  organization  that  has 
been  designated  or  retained  by  the 
tenants  to  represent  the  tenants  with 
respect  to  the  actions  to  be  taken  under 
subpart  B  and  subpart  D  of  this  part. 

(c)  Filing  with  HUD,  mortgagee  and 
tenants.  The  owner  simultaneously  shall 
file  the  notice  of  intent  with  the  local 
HUD  field  office  having  jurisdiction  over 
the  area  in  which  the  project  is  located 
and  with  the  mortgagee,  if  any.  In 
addition,  the  owner  shall  dehver  a  copy 
of  the  notice  of  intent  to  each  tenant  in 
the  pr( HI  1 1  and  to  any  tenant 
representative,  if  any,  known  to  the 
owner,  and  shall  post  a  copy  of  the 
notice  of  Intent  in  readily  accessible 
locations  within  each  affected  building 
of  the  project.  TTie  copies  of  the  notice  of 
intent  delivered  to  the  tenants  and  the 
tenant  representative  shall  include  a 
siunmary  of  possible  outcomes  of  the 
fiUng  which  shall  be  furnished  by  the 
State  agency.  Upon  the  request  of  any 
non-English  speaking  tenants  residing  in 
the  affected  project,  the  owner  shall 
tabulate  the  number  and  type  of 
translations  needed  by  the  tenants  and 
request  the  State  agency  to  provide  the 
appropriate  translations.  The  owner 
shall  deliver  a  copy  of  the  translated 
notice  of  intent  to  all  of  the  tenants  who 
requested  such  a  translation.  The  failure 
of  an  owner  to  comply  with  any  non- 
federal notice  requirements  shall  not 
invalidate  tbp  nntirp  nf  intent 

5  248.315    Pre&ervaUon  agreemenls. 

(a)  Agreements  required.  Owners  of 
projects  wnth  State  assisted  or 
subsidized  mortgages  whose  plans  of 
action  have  been  approved  under 

§  248.307  shall  enter  into  agreements. 
contracts  and/or  mortgage 
modifications  with  the  State  agency  or 
local  housing  authority  to  maintain  the 
housing  as  affordable  to  tenants  in 
accordance  with  {  248.145.  Such 
agreements  may  provide  for  the  renewal 
of  any  assistance  made  available  under 
S  248.319(c). 

(b)  Term  of  agreement.  Preservation 
agreements  shall  be  coterminous  with 
the  expiration  of  any  assistance 
provided  under  S  248.153  and  made 
available  in  accordance  with 

§  24fl31PrrV 

§  248.319    Application  for  assisiante. 

(a)  Application  for  assistance.  State 
agencies  or  local  housing  authorities 
shall  submit  an  appUcation  for 
assistance  in  a  form  prescribed  by  the 
Commissioner  with  the  local  HUD  field 
office  having  jurisdiction  over  the 
project.  The  application  shall  include: 
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fl]  A  copy  of  the  approved  plan  of 
d::*i  in.  including  all  applicable  notices 
of  intent; 

(2)  A  copy  of  any  worksheet  or  other 
doc\iment  which  demonstrates  the 
extension  and  transfer  preservation 
values  of  the  project,  the  Federal  cost 
hmits  (including  the  determination  of 
relevant  local  market  rents  if 
applicable),  and  the  preservation  rents; 

(3)  A  request  for  each  incentive 
required  as  part  of  the  approved  plan  of 
a  ction  and  the  amount  thereof; 

(4)  A  demonstration  and  certification 
by  the  Executive  Director  of  the  State 
agency  or  local  housing  authority  that 
■re  assistance  and  incentives  requested 
as  p  irt  of  the  approved  plan  of  action  do 
".  jt  exceed  the  level  of  incentives 
required  for  a  similarly  situated  project 
which  is  eligible  low  income  housing  as 
defined  in  subpart  B  of  this  part; 


(5)  Copies  of  proposed  agreements, 
contracts  and  mortgage  modifications 
proposed  pursuant  to  S  248.315. 

(b)  Notification  of  approval.  Not  later 
than  90  days  after  receipt  of  the 
application  for  assistance,  the  local 
HUD  field  office  shall  notify  the 
Executive  Director  of  the  State  agency 
or  local  housing  authority  of  the 
approval  or  disapproval  of  the 
application.  If  the  appUcation  is 
disapproved,  the  notification  shall  state 
the  reasons  therefor  and  afford  the  State 
agency  or  local  housing  authority  the 
opportunity  to  revise  the  application  to 
make  it  approvable. 

(c)  Funding.  After  approving  the  State 
agency's  or  local  housing  authority's 
application  for  assistance,  the  HUD  field 
of^ce  shall  make  the  assistance  in  the 
approved  application  available  to  the 
State  agency  or  local  housing  authority 


w.thin  the  time  frames  specified  in 
§  248.169 

id]  Agrecn^enis  The  Statf  ager.ry  or 
local  housing  authority  shall  pr^DVide  the 
iocai  HUD  field  office  with  a  copy  of  at: 
agreements  entered  into  with  the  owner 
pursuant  to  §  248.315 

(el  Section  8  contract  administration. 
Anv  contract  for  Section  8  assistance 
rr.aae  pursuant  to  the  approved  plan  c<'. 
action,  the  State  agency's  or  local 
housing  authority  s  application  for 
assistance  and  the  regulations  a*  24  CF'R 
.B86.  subpart  A  shall  be  administered  by 
the  State  aaenry  or  local  housmjj 
autr.ority  pursuant  to  §  886.120  of  this 
tide. 

Dated:  March  6. 1992. 
Jack  Kemp, 
Secretary. 
[FR  Doc.  92-7512  Filed  4-7-92:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Policy  Development  and  Research 

Office  of  ttie  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

[Docket  No.  N-92-33B2,  FR-3177-N-01) 

Preservation  of  Multifamily  Assisted 
Rental  Housing:  Interim  Guidelines  for 
the  Section  222(e)  Windfall  Profits  Test 

agency:  Office  of  the  Assistant 

Secretary  for  Policy  Development  and 
Research,  and  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  interim  guidelines  and 
request  for  public  comment. 

summary:  On  May  2.  1991  the 
Departm.ent  published  a  proposed  rule 
entitled  "Prepayment  of  a  HUD-Insured 
Mortgage  by  an  Owner  of  Low  Income 

Housing"  designed  to  im,p!ement  the 
Low-Income  Housing  and  Resident 
Homeownership  .A.ct  of  1990  [The  1990 
Act).  In  conjunction  with  this  proposed 
rjle.  HUD  has  developed  written 
guidelines  to  carry  out  the  windfall 
profits  test  required  under  section  222(e) 
of  the  1990  Act.  The  purpose  of  this 
notice  18  to  announce  the  standards  that 
Will  be  used  for  making    windfall  profit" 
determinations  in  accordance  with  the 
statute,  and  to  afford  opportunity  for 
pub'ic  com.m.ent  which  HLT)  will  take 
into  consideration  in  developing  and 
i.mplem.enting  final  windfall  profits 
g^jideimes. 

DATES:  Effective  date:  These  interim 
guidelines  shall  become  effective  May  8, 
1992  The  effective  date  of  this  notice 
may  be  postponed  if  the  Department  is 
unabie,  on  or  before  that  date,  to  publish 
a  com.panion  document,  the  final 
Guidelines  for  Determ.inmg  Appraisals 
of  Preservation  Value  under  ihe  Low 
Income  Housing  Preservation  and 
Resident  Homeovsmership  Act  of  1990. 
(The  proposed  .Appraisal  Guidelines 
were  pubhshed  for  notice  and  comment 
on  December  12.  1991  at  56  PR  64932.) 

Com.ment  due  date:  All  written 
com.ments  must  be  received  on  or  before 
lune  8.  1992. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comm.ents  regarding 
these  g-uidehnes  to  the  Rules  Docket 
Clerk.  Office  of  General  Counsel,  room 
10276.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SVV,,  Washington.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  commiunication  submitted  will 


be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30  p.m. 
weekdays  a*  *hp  nVinvp  add'fss 
FO«  FURTHER  INFORMATION  CONTACT: 

Bruce  D.  Atkinson,  Office  of  Economic 
Affairs,  room  8222,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW..  Washington.  DC 
20410,  voice:  (202)  708-0590;  TDD  (202) 
708-0770.  (These  are  not  toll-free 
niimbers,! 

SUPPLEMENTARY  INFORMATION:  Title  VT 

of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act,  Public  Law 
101-625.  enacted  November  28. 1990. 
contains  the  Low  Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990  (the  "1990 
Act"). 

The  1990  Act  provides  the  Secretary 
of  HUD  with  permanent  authority  to 
deal  with  HUD-assisted  multifamily 
projects  where  owners  have  the  option 
of  prepaying  their  mortgage  loans  Its 
basic  objectives  are  to  assure  that  most 
of  the  "prepayment"  inventory  of  lUJD- 
assisted  housing  remains  affordable  to 
low-income  households  and  to  provide 
opportunities  for  tenants  to  become 
homeowners,  while  at  the  same  time 
fairly  compensating  owrners  for  the 
value  of  their  properties.  A  proposed 
rule  for  Implementing  the  1990  Act  was 
published  in  the  Federal  Register  on 
May  2. 1991  under  the  title  "PrepayTnent 
of  a  KUD-lnsured  Mortgage  by  an 
Owner  of  Low-Income  Housing  '  (56  FR 
20262).  The  Department  provided  for  a 
60-day  period  after  the  publication  of 
the  proposed  rule  for  the  submission  of 
public  comments  (until  July  1, 1991). 

Section  222(e)  of  the  1990  Act  reads  as 
follows: 

(e)  WINDF.MJ.  PROFITS.— The  SecreUry 
shall  submit  a  report  to  the  Congress  not  later 
than  90  days  after  the  enactment  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act.  evaluating  the  availability. 
quality,  and  reliability  of  data  to  measure  the 
accessibihty  of  decent  affordable  housing  m 
all  areas  where  properties  are  eligible  to 
submit  a  notice  of  intent  to  prepay  under 
section  212.  To  prevent  payment  of  windfall 
profits,  the  Secretary  may  make  available 
incentive  payments  under  section  219  or  220 
only  to  owners  In  those  rental  markets  where 
there  is  an  inadequate  supply  of  decent 
affordable  housing,  if  the  Secretary 
determines  that  adequate  data  can  be 
obtained  to  permit  objective  and  fair 
implementation  or  where  necessary  to 
accomplish  the  other  public  policy  objectives 
under  this  subtitle.  The  Secretary  shall 
implement  this  subsection  in  a  manner 
consistent  with  the  process  established  bv 
this  subtitle. 

The  purpose  of  this  notice  is  to 
publish  HUD's  interim  windfall  profit 
guidelines  for  effect  and  to  provide 
opportunity  for  public  comment  upon 


the  guidelines  preparatory  to  their 
republication  in  final  form. 

Section  222(e]  specifies  that  "to 
prevent  payment  of  windfall  profits", 
the  Secretary  may  make  available 
incentive  payments  under  section  219  or 
220  only  to  owners  in  those  rental 
markets  where  there  is  an  inadequate 
supply  of  decent,  affordable  housing,  if 
the  Secretary  determines  that  adequate 
data  can  be  obtained  to  permit  objective 
and  fair  implementation  or  where 
necessary  to  accomplish  the  other  public 
policy  objectives  (under  title  VI  subtitle 
A).  The  statute  reflects  the  concern  that 
"the  preservation  solution  should  not  be 
used  to  provide  incentives  to  owners 
who  would  not  have  prepaid,  given  local 
market  conditions."  House  Conference 
Report  to  the  Cranston-Gonzalez 
National  Affordable  Housing  Act,  Conf 
Rep.  No.  101-943, 101st  Cong..  2nd  Bess, 
p,  469. 

Section  222(e)  also  required  the 
Department  of  Housing  and  Urban 
Development  to  submit  an  evaluation  of 
the  "availability,  quality  and  reliability 
of  data  to  measure  the  accessibility  of 
decent  affordable  housing  in  all  areas 
where  properties  are  eligible  to  submit  a 
notice  of  intent  to  prepay."  This 
evaluation  was  delivered  to  the 
Congress  on  April  4, 1991  and  is 
available  for  examination  and  copying 
by  the  public  at  the  office  of  the  Rules 
Docket  Clerk,  room  10276,  Department 
of  Housing  and  Urban  Development 
The  Department  found  that  adequate 
data  can  be  obtained  to  permit  the 
objective  and  fair  implementation  of  the 
type  of  test  required  by  section  222(e). 

The  Department  believes  that  these 
guidelines  are  appropriate  for 
publication  for  immediate  effect,  in 
advance  of  public  comment  because  the 
nature  and  scope  of  the  guidelines 
already  have  been  the  subject  of 
congressional  examination  at  the  time 
the  above-noted  report  to  the  Congress 
was  made,  and  because  the  report 
(which  was  available  to  the  public)  has 
itself  been  the  subject  of  numerous 
comments,  which  were  consulted  during 
the  development  of  this  document. 

It  is  critical  that  the  windfall  profit 
guidelines  be  made  effective  at  the 
outset  of  the  effectiveness  of  the  new 
Prepayment  regulation,  because  the 
mechanisms  described  in  this  document 
are  Integrally  related  to  the  prepayment 
process  described  in  that  related 
regulation.  Nevertheless,  the 
Department  expects  promptly  to 
republish  these  guidelines  in  their  final 
form  following  additional  public 
comment  so  that  the  great  majority  of 
prepayment  applicants  will  be  subject  to 
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the  application  of  guidelines  developed 
fc'.lowing  full  public  comrnent. 

Procedural  Matters 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  E.xecutive 
Order  12606,  The  Family,  has 
determined  that  this  issuance  would  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  Order,  The 
guidelines  would  he  used  as  an  adjunct 
to  regulations  implementing  the  Low 
Income  Housing  and  Resident 
Homeownership  Act  of  1990 — legislation 
designed  to  preserve  and  enhance 
housing  opportunities  for  lower  income 
families. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  these  guidelines  will  not  have 
federalism  implications  when 
implcm.ented  and.  thus,  are  not  subject 
to  review  under  the  Order.  These 
guidelines  do  not  change  in  any  way 
existing  relationships  between  FfUD,  the 
States,  or  local  governments. 

Dated:  March  6,  1992. 
John  C.  Weicher. 

A  ssi slant  Secretary  for  Policy  Development 
and  Research. 
Arthur  J.  HiU, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner 

Preservation  of  Multifamiiy  .Assisted 
Rental  Housing:  Guidelines  for  the 
Section  222(e)  Windiall  Profits  Test 

Summary 

This  document  sets  forth  HUD's 

procedures  and  standards  for 
.mplementing  the  windfall  profits  test  in 
section  222(e)  of  subtitle  A  of  title  VI  of 
the  Cranston-Gonzalez  National 
•Affordable  Housing  Act  of  1990  (Pub.  L. 
101-625  approved  November  28,  1990]. 
entitled  the  "Low  Income  Housing 
Preservation  and  Resident 
Homeownership  Act"  ("title  VI").  Title 
VI  replaces  the  Emergency  Low  Income 
Housing  Preservation  Act  of  1987  (  'title 
11")  with  a  com.prehensive  program 
governing  the  prepayment  of  mortgages 
insured  or  assisted  under  the  National 
Housing  Act.  Regulations  for  title  VI  are 
contained  in  24  CFR  part  248,  One  part 
of  the  program  enacted  by  Congress  to 
deal  with  prepayments  is  a  windfall 
profits  test  as  set  forth  in  section  222(e). 
This  document  explains  how  HUD  will 
implement  this  requirement. 


Background 

Title  VI  creates  a  permanent  and 
comprehensive  program  to  preserve 
privately-owned  low  income  housing 
projects  while  not  unduly  restricting  the 
owners  mortgage  prepayment  rights. 
Section  218  allows  owners  of  projects 
subject  to  low-income  affordability 
restrictions  to  terminate  these 
restrictions  by  prepaying  their  HUD- 
insured  mortgage  subject  to  certain 
statutory  constraints;  Prepayment  may 
occur  only  if  it  does  not  result  in  a 
material  increase  in  economic  hardship 
for  current  tenants  and  only  in  localities 
where  prepayment  will  not  materially 
affect  the  availability  of  decent,  safe, 
and  sanitary  housing  affordable  to  low- 
income  and  very  low-income  families. 
Sections  219  and  220  provide  incentives 
to  owners  to  maintain  the  low  income 
affordability  restrictions  for  the 
remaining  useful  life  of  their  projects  or 
to  transfer  the  property  to  other  entities 
which  agree  to  continue  the  low  income 
affordability  restrictions. 

Section  222(e)  specifies  that  "to 
prevent  paym.ent  of  windfall  profits,  the 
Secretary  may  make  available  incentive 
payments  under  section  219  or  220  only 
to  owners  in  those  rental  markets  where 
there  is  an  inadequate  supply  of  decent, 
affordable  housing,  if  the  Secretary 
determines  that  adequate  data  can  be 
obtained  to  permit  objective  and  fair 
implementation  or  where  necessary  to 
accomplish  the  other  public  policy 
objectives"  (under  title  VI,  subtitle  A). 
The  statute  reflects  the  concern  that 
"the  preservation  solution  should  not  be 
used  to  provide  incentives  to  owmers 
who  would  not  have  prepaid,  given  local 
market  conditions."  House  Conference 
Report  to  the  Cranston-Gonzalez 
National  Affordable  Housing  Act,  Conf. 
Rep.  No.  101-943,  101st  Cong.,  2nd  Sess. 
p.  469. 

Section  222(e)  also  required  the 
Department  of  Housing  and  Urban 
Development  to  submit  an  evaluation  of 
the  "availability,  quality  and  reliability 
of  data  to  measure  the  accessibility  of 
decent  affordable  housing  in  all  areas 
where  properties  are  eligible  to  submit  a 
notice  of  intent  to  prepay."  This 
evaluation  was  delivered  to  the 
Congress  on  April  4,  1991,  The 
Department  found  that  adequate  data 
can  be  obtained  to  permit  the  objective 
and  fair  implementation  of  the  type  of 
test  required  by  section  222(e). 

Windfall  Profits  Test 

This  section  describes  HUD's 
proposed  windfall  profits  test  and 
explains  why  HUD  has  constructed  the 
test  in  this  manner.  The  section  that 
follows  discusses  the  procedure  HUD 


will  use  to  carry  out  the  windfall  profits 
test  as  part  of  the  overall  process 
related  to  title  VI. 

In  carrying  out  the  requirement  of 
section  222(e),  the  Department  observed 
that  Congress  identified  three  distinct 
concerns.  First,  the  language  in  the 
conference  report,  quoted  above,  speaks 
about  the  concern  that  benefits  might  be 
made  available  in  cases  where  an 
abundant  supply  of  market  rate  rental 
housing  would  not  make  prepayment 
profitable.  This  language  describes 
situations  in  which  supply  exceeds 
demand  in  rental  markets  so  that  returns 
to  new  or  newly  converted  market  rate 
rental  units  are  below  average.  In 
underwriting  mortgages  for  FHA 
insurance,  these  situations  are  referred 
to  as  "soft  markets".  In  general, 
incentives  would  not  be  needed  in  these 
markets  to  prevent  prepayment.  Second, 
the  statute  speaks  about  the 
"accessibihty  of  decent,  affordable 
housing"  and  an  "inadequacy  of  the 
supply  of  decent,  affordable  housing." 
The  Department  interprets  these  two 
phrases  to  encompass  the  same  concept, 
that  is,  markets  where  housing  is 
inexpensive  relative  to  income.  In  these 
markets,  incentives  are  not  needed  as 
long  as  the  tenants  directly  affected  will 
be  protected.  The  reduction  in  the 
number  of  units  of  assisted  housing 
should  have  little  impact  on  unassisted 
low-income  tenants  because  of  the 
accessibihty  of  affordable  housing. 
Third,  the  statute  speaks  about  making 
incentives  available  to  owners, 
regardless  of  the  adequacy  or 
accessibility  of  the  supply  of  housing, 
where  necessary  to  accomplish  the  other 
public  policy  objectives  under  title  VI. 

The  Department  recognizes  that  these 
conditions  may  be  distinct.  A  market 
may  have  an  abundant  supply  of 
market-rate  housing  of  the  type  the 
project  would  compete  with  (i.e.,  be  a 
soft  market),  but  have  a  limited  supply 
of  housing  affordable  to  low-income 
families.  A  market  may  also  have  a 
supply  of  housing  that  is  both  abundant 
and  accessible,  but  because  of  the 
special  circumstances  of  a  particular 
project,  incentives  are  justified  in  order 
to  preserve  the  housing,  e.g.,  the  project 
is  the  only  source  of  low-income  rental 
housing  in  the  immediate  area  or  there  is 
a  shortage  of  the  particular  type  of 
rental  housing  provided  by  the  project 
such  as  units  suitable  for  the  elderly, 
disabled,  or  for  large  families. 

Because  three  distinct  concepts  are 
involved,  two  dealing  with  market  area 
wide  factors  of  affordability  and 
availability,  and  one  about  the 
uniqueness  of  a  special  project,  the 
Department  has  determiiied  that  a  three- 
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part  test  would  best  carry  out  the  intent 
of  the  legislation.  A  project  would  be 
denied  eligibility  to  apply  for  incentives 
only  if  the  requisite  conditions  under 
both  parts  of  the  market  area  test  are 
satisfied  and  the  Department  has  further 
determined  that  incentives  to  the 
particular  project  are  not  necessary  to 
accomplish  other  public  policy 
objectives  under  title  VI. 

The  first  part  of  the  test  focuses  on  the 
accessibility  of  affordable  rental 
housing.  HUD  will  identify  those  market 
areas  where  rental  housing  is  relatively 
more  affordable,  and  therefore  relatively 
more  accessible,  in  relation  to  other 
areas  in  the  country.  This  determination 
uses  the  ratio  of  the  most  recent  Section 
8  Existing  Fair  Market  Rent  ("FMR")  for 
a  two-bedroom  unit  for  the  area 
(pursuant  to  section  8(c)  of  the  United 
States  Housing  Act  of  1937)  to  the  rent 
affordable  by  a  four  person  family  with 
an  annual  income  equal  to  fifty  percent 
(.50)  of  the  a.'^a  median  family  income, 
assuming  the  family  uses  thirty  percent 
(.30)  of  income  for  gross  rent.  The 
median  family  incomes  are  based  on 
estimates  developed  by  the  Department 
(pursuant  to  section  3  of  tiie  United 
States  Housing  Act  of  1937).  Fifty 
percent  of  median  is,  in  general,  the 
federal  definition  of  very  low  income  for 
families  seeking  admission  to  assisted 
housing. 

Mathematically,  the  ratio  is  expressed 
as  the  followi-ig  fraction: 

Local  Fair  Market  Rent 

(.5)  *  (Local  median  annual  income/12}  * 
(3) 

This  ratio  examines  affordabiUty 
directly  by  comparing  the  two  factors 
which  determine  affordabihty.  rent 
levels  and  income  levels.  Families  of 
four  are  eligible  for  most  assisted 
housing  programs  if  their  incomes  are 
below  50%  of  median  income.  In  some 
cases,  program  rules  allow  higher 
income  families  to  qualify.  Only  rarely 
are  income  limits  set  below  50%  of 
median  income.  The  denominator  of  the 
fraction  measures  what  rent  a  family  of 
four,  on  the  borderline  of  eligibility  for 
assisted  housing,  would  be  able  to 
afford  spending  30%  of  its  monthly 
income  for  rent  and  utilities  (affordable 
rent).  (In  almost  all  assisted  housing 
programs,  the  Federal  government 
requires  most  families  to  contribute  30% 
of  their  income,  after  adjustments,  for 
rent.)  The  numerator  is  HUD's  estimate 
of  the  cost  (rent  plus  utilities)  of  the  two- 
bedroom  rental  unit  at  the  45th 
percentile  of  the  rent  distribution  (Fair 
Market  Rent).  This  means  that  45%  of 


the  standard-quality,  two-bedroom  units 
cost  less  for  rent  and  utilities  than  the 
local  Fair  Market  Rent. 

If  this  ratio  is  equal  to  1  in  a  locality, 
then  a  family  of  four  on  the  borderline  of 
eligibility  for  assisted  housing  would  be 
able  to  afford  a  unit  renting  at  the  Fair 
Market  Rent  from  its  own  resources. 
(Because,  as  explained  later,  HUD 
makes  adjustments  to  the  fifty  percent 
of  median  figure  when  setting  its  very 
low  income  eligibility  standards,  such  a 
family  would  be  well  within  the  limits 
for  admission  to  assisted  housing  in 
many  localities.)  This  family  would  be 
able  to  afford  45%  of  all  two-bedroom 
units  without  spending  more  than  30%  of 
its  income  for  rent  In  a  majority  of 
cases,  this  family  would  spend  less  than 
30%  of  its  income.  If  the  ratio  is  less  than 
1  in  a  locality,  then  the  borderline  four- 
person  f£imily  would  be  able  to  afford 
more  than  45%  of  the  standard-quality 
two-bedroom  units.  The  opposite  is  true 
for  localities  where  the  ratio  is  greater 
than  one.  In  these  places,  the  borderline 
four-person  family  would  be  able  to 
afford  less  than  45%  of  the  standard- 
quality  two-bedroom  units.  Thus,  if  all 
localities  were  ranked  by  this  ratio, 
localities  with  lower  ratios  would  be 
places  where  housing  is  more 
affordable. 

In  carrying  out  the  first  part  of  the 
Windfall  Profits  Test.  HUD  will 
calculate  the  ratio  of  market  rent  (the 
most  recent  section  8  Existing  FMR)  to 
affordable  rent  (the  rent  affordable  by  a 
four  person  family  with  an  annual 
income  equal  to  fifty  percent  (.50)  of  the 
area  median  family  income)  for  all 
metropolitan  areas  and  all 
nonmetropolitan  counties.  The  ratios  for 
the  metropohtan  and  nonmetropolitan 
areas  wrill  then  be  arrayed  separately  in 
rank  order  from  lowest  to  highest 

This  process  will  produce  a  relative 
ranking  of  localities  with  respect  to  the 
affordability  of  housing.  Localities  with 
low  ratios  have  rental  housing  which  is 
relatively  more  affordable  than 
localities  with  high  ratios.  However, 
some  dividing  line  has  to  be  established 
such  that  localities  whose  ratios  fall 
below  that  line  will  be  considered  to 
have  affordable  housing  in  the  sense  of 
this  statutory  requirement.  This  is 
difficult  because  there  is  no  agreed- 
upon  definition  of  what  constitutes 
"affordable  housing"  for  a  market 
perspective. 

In  order  to  see  if  the  data  provide 
information  on  where  to  establish  the 
dividing  line.  HUD  graphed  the  ratios 
from  lowest  to  highest  The  results 
evidenced  no  obvious  break  pointy 
Except  for  the  very  lowest  and  very 
highest  ratios,  the  ratios  for  both 


metropolitan  and  non-metropolitan 
areas  follow  approximately  a  straight 
line  from  lowest  to  highest. 

There  may  be  no  single  definition  of 
"affordable  housing"  from  a  market 
perspective;  however,  a  generally 
accepted  definition  does  exist  from  an 
individual  perspective.  A  30'ft  rent-to- 
income  ratio  has  become  accepted  as 
constituting  a  reasonable  expenditure 
on  housing  for  an  individual  family.  As 
stated  previously,  in  almost  all  assisted 
housing  programs,  the  Federal 
government  requires  families  to 
contribute  30°?  of  their  income,  after 
adjustments,  for  rent. 

A  ratio  of  1  provides  a  reasonable 
safety  check  for  affordability.  As  noted 
earher,  when  the  ratio  is  1,  a  family 
earning  50"?  of  m.edian  income  can 
afford  to  rent  up  to  45"^  of  all  standard 
quality,  two-bedroom  units  by  spending 
no  more  than  30%  of  its  income  on  rental 
costs.  To  provide  a  further  check  of 
affordability.  areas  wnth  ratios  at  or  le.ss 
than  one  (1.0)  that  have  unusually  high 
Fair  Market  Rents  would  be  eliminated. 
Therefore.  HUD  proposes  that  the  list  of 
affordable  areas  will  be  comprised  of 
those  areas  whose  ratios  do  not  exceed 
one  (1.0)  and  whose  two-bedroom  Fair 
Market  Rents  do  not  exceed  120%  of  the 
national  average  Fair  Market  Rent  for  a 
two-bedroom  unit.  The  result  of  the  first 
measure  is  the  list,  m  appendix  1,  of 
Metropolitan  Statistical  Areas  (MSAs) 
and  nonmetropolitan  countries  where 
rental  housing  was  determined  to  be 
relatively  affordable.  This  list  will  be 
updated  by  the  Department  annually. 

Being  on  the  list  means  only  that 
rental  housing  in  that  particular  area  is 
relatively  more  affordable  and  therefore 
potentially  more  accessible,  in  relation 
to  other  areas  in  the  country.  The  fact 
that  an  area  is  not  on  the  list  does  not 
mean  that  rental  housing  is  not 
affordable.  In  particular,  it  does  not 
mean  that  tenant-based  assistance 
(Section  8  certificates  and  vouchers)  will 
not  work  in  those  areas.  Moreover,  it 
does  not  mean  that  there  is  any  problem 
with  the  ability  of  the  market  to  supply 
housing  in  the  unlisted  areas.  The 
Department  believes  that  freely 
operating  housing  markets  will  respond 
effectively  to  demand. 

The  purpose  of  the  list  is  to  identify 
those  areas  where  the  change  from 
project-based  rental  assistance  to 
tenant-  based  assistance  should  not 
result  in  an  upward  pressure  on  rents 
overall.  In  such  areas,  tenants  affected 
by  prepayment  would,  with  the  use  of 
certificates  and  vouchers,  be  able  to  find 
affordable  housing  units  without 
adversely  raising  the  overall  rents  of 
units  available  to  low  income  renters. 
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F^owev■er,  even  in  communities  where 
housing  is  relatively  affordable,  a  large 
change  relative  to  the  inventory  of 
housing  available  r.ay  adversely  affect 
the  supply  of  units  currently  available  to 
and  occupied  by  the  unassisted  low 
income  renters.  Therefore,  the 
Department  must  also  look  at  the 
adequacy  of  the  overall  supply  of  rental 
housing.  This  analysis  of  the  adec.i.icy 
of  the  supply  will  be  covered  m  the 
second  part  of  the  windfall  profits  test. 

HUD  considered  other  alternatives  for 
designating  areas  where  housing  is 
affordable.  These  alternatives  included 
(1)  the  procedures  used  in  designating 
difficiJt  develcpment  areas  for  purposes 
of  the  low-income  housing  tax  credit;  (2) 
Census  data  on  median  income  and 
median  rents;  and  (3)  information  from 
Com.prehensive  hfousmg  Affordability 
Strategies. 

UffTC  Difficult  Development  Areas 

The  first  part  of  the  test  is 
conceptually  similar  to  the  procedure 
used  by  the  Department  in  designating 
difficult  developm.ent  aret.s  for  the 
purposes  of  the  low  income  housing  tax 
credit  (UFfTC)  under  section  42  of  the 
Interna!  Revenue  Code  of  1986.  The 
difficult  development  area  approach 
compares  fair  market  rents  to  12Q%  of 
HUD  very  low-income  hmits  rather  than 
50%  of  actual  median  income.  There  are 
two  important  differences  between  HUD 
very  low  income  limits  and  50%  of 
median  income.  HUD  very  low  income 
limits  are  set  in  each  locality  so  that 
they  are  the  higher  of  50%  of  local 
median  income  or  of  the  state 
nonmetropolitan  median  income.  Ul'D 
very  low  income  limits  are  also 
increased  in  areas  with  high  housing 
costs.  The  ratio  used  for  difficult 
development  areas  would  overestimate 
affordability  in  localities  where  these 
upward  adjustments  are  made. 
Therefore,  HUD  decided  not  to  use  the 
same  approach  as  it  uses  to  designate 
difficult  development  areas. 

Usmg  the  adjusted  ratio  is  appropriate 
for  designating  difficult  development 
areas.  Congress  created  the  difficult 
development  area  distinction  to  identify 
places  where  there  might  be  an 
inconsistency  between  the  rules 
governing  income  eligibility  and 
allowable  rent  m  the  low  income 
housing  tax  credit  program..  Therefore, 
the  correct  comparison  in  this  case  is 
between  housing  costs  and  program 
income  limits,  rather  than  actual  median 
incom.e. 

Census  Data 

HUD  also  compared  median  rents  to 
median  income  for  the  1980  Census.  The 
results  were  high!>  correlated  with  the 


approach  which  HUD  proposes  to  use. 
HUD  believes  that  the  fu-st  part  of  its 
test  should  reflect  current  market 
conditions  and  therefore  decided 
against  using  data  which  are  available 
only  on  a  decennial  basis. 

Comprehensive  Housing  Affordability 
Strategies 

HUD  chose  not  to  use  information 
from  the  Comprehensive  Housing 
Affordability  Strategies  (CHAS) 
submitted  by  locahties  and  states  for 
several  reasons.  First,  a  CHAS 
submitted  by  a  locality  reflects  that 
community's  assessment  of  the  needs 
and  conditions  only  in  the  locaHty,  and 
not  necessarily  in  the  overall  housing 
market  area.  Second,  a  substantial  part 
of  the  data  on  housing  needs  and  market 
conditions  that  will  be  the  basis  of  the 
CHAS  will  be  obtained  for  the  1990 
Decennial  Census  and  will  be  provided 
by  the  Department  later  this  year  and  in 
1993.  This  information  is  not 
immediately  available  and,  once 
available  will  become  dated  as  the 
decade  progresses.  Third,  not  all 
conimunities  where  projects  would  be 
eligible  to  prepay  may  be  covered  by  a 
CHAS.  Under  the  rules  for  the  CHAS,  a 
state  has  the  option  to  decide  at  what 
geographic  level  it  presents  its  analysis 
of  housing  needs  and  conditions.  Fourth, 
the  CHAS  does  not  specifically  require 
an  assessment  of  the  affordability  of 
rental  housing.  Therefore,  the 
Department  could  not  rely  on  the  CHAS 
for  an  objective  and  fair  implementation 
of  the  windfall  profits  test 

The  second  part  of  the  windfall  profits 
test  involves  determining  whether  there 
is  an  excess  of  supply  over  demand  for 
rental  housing  in  the  housing  market 
area.  The  purpose  of  this  part  of  the  test 
is  to  identify  those  market  areas  on  the 
above  list  of  places  with  affordable 
housing  where,  given  local  market 
conditions,  owners  would  probably  not 
prepay  if  allowed. 

An  accurate,  timely  and  objective 
analysis  of  the  balance  between  supply 
and  demand  of  rental  housing  in  a 
market  area  requires  analysis  of  the 
current  conditions  of  the  individual 
market.  The  analysis  must  be  based  on 
a  comprehensive  review  of  the  current 
and  anticipated  supply  and  demand 
factors  influencing  the  rental  housing 
market.  Such  an  analysis  requires  data 
on,  and  consideration  of,  factors  such  as 
the  current  rental  inventory  by  rent 
range,  recent  trends  in  the  occupancy 
and  absorption  of  rental  units,  current 
and  anticipated  rental  construction 
activity,  rental  vacancy  rates  in  the  area 
and  the  current  and  forecasted  number 
of  renter  households.  The  analysis  also 
has  to  take  into  consideration  such 


factors  as  current  and  anticipated  futiir*" 
employment  growth  and  changes  in 
population  and  households. 

The  most  comprehensive  source  of 
local  market  data  on  rental  inventories, 
rents  and  vacancy  rates  would  be  the 
1990  Census.  But  detailed  census  data 
for  local  areas  will  not  be  completely 
available  for  all  areas  until  1993  and  by 
this  time  the  market  conditions  in  a 
particular  area  may  have  changed 
significantly.  Some  characteristics  of  the 
rental  housing  market  rental  inventory 
and  rents  for  example,  can  be  estimated 
by  updating  the  census  benchmark  data; 
however,  many  variables,  such  as  rental 
vacancy  rates,  require  considerable 
knowledge  of  current  local  market 
conditions  in  order  to  be  accurately 
estimated  and  interpreted.  Therefore, 
the  Department  will  conduct  the  second 
part  of  the  windfall  profits  test  using  a 
combination  of  census  and  other 
federally  produced  data  and  local  data. 
Determinations  will  be  made  on  a  case- 
by-case  basis  by  field  staff  familiar  with 
local  market  conditions. 

Conducting  a  case-by-case  analysis  of 
each  individual  market  area,  as  the 
second  part  of  the  test,  is  also  consistent 
with  the  manner  in  which  HUD  will 
administer  other  aspects  of  this 
legislation,  specifically  the  review  of 
plans  of  action  to  prepay  in  section  218. 

The  HUD  Field  Office  with 
jurisdiction  over  the  market  area  in 
which  a  project  is  located  will  be 
responsible  for  conducting  the  second 
part  of  the  windfall  profits  test.  The 
second  part  of  the  test  involves  the  same 
process  and  the  accepted  statistical  and 
analytical  methods  of  housing  market 
analysis  that  the  Department  uses  in  its 
underwriting  of  multifamily  mortgage 
insurance  and  its  analyses  of  project 
proposals  for  federal  rental  assistance. 
HUD  field  office  staffs  routinely  monitor 
rental  housing  market  conditions  of  the 
market  areas  in  their  jurisdictions, 
maintaining  data  bases  of  current 
information  on  housing  market 
conditions,  including  information  on 
housing  supply  and  demand  trends. 

As  noted  earlier,  projects  are  eligible 
for  incentives  unless  both  market-area- 
wide  conditions  of  the  windfall  profits 
test  are  satisfied.  Ehgibility  to  receive 
incentives  will  be  denied  only  if  (1)  a 
project  is  located  in  a  market  that  HUD 
determined  has  an  adequate  supply  of 
affordable  housing;  and  (2)  HUD  has 
determined  that  the  market  area  has  an 
excess  supply  of  rental  housing.  Even  if 
both  conditions  are  satisfied,  a  project 
can  still  be  eligible  to  receive  incentives 
if  the  Department  determines,  in  the 
third  part  of  the  test,  that  provision  of 
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incentives  is  necessary  to  achieve  other 
public  policy  objectives  under  title  VI. 

The  HUD  field  office  with  jurisdiction 
over  the  market  area  in  which  a  project 
is  located  will  be  responsible  for 
conducting  the  third  part  of  the  test. 
Because  this  test  involves  the  specific 
circumstances  and  composition  of  each 
individual  project,  it  will  be  necessary 
to  conduct  a  case-by-case  analysis.  The 
third  part  of  the  test  would  only  be 
conducted  where  both  market  area-wide 
conditions  of  the  windfall  profits  test 
are  satisfied.  This  document  defines  the 
public  policy  objectives  to  be  the  local 
market  conditions  which  would  prevent 
a  projf^ct  from  prepaying  under  section 
218'a]f2).  Therefore,  no  project  denied 
the  right  to  prepay  under  section  218  will 
also  be  denied  eligibility  to  apply  for 
incentives. 

The  three  parts  of  the  windfall  profits 
test  function  together  to  satisfy  both  the 
letter  and  the  spirit  of  section  222(e]  and 
are  consistent  with  the  intent  of,  and 
procedures  set  forth  in  title  VI. 

Description  of  the  Procedure         \ 

In  order  objectively  and  fairly  to 
implement  the  windfall  profit  provisions 
of  section  222(e)  of  subtitle  A  of  title  VI. 
the  Department  has  made  two  distinct 
determinations  on  an  area-wide  basis: 
One  on  the  affordability  of  rental 
housing  and  the  second  on  the  balance 
between  supply  and  demand  in  the 
rental  housing  market.  If,  as  a  result  of 
these  determinations,  the  Department 
decides  that  incentives  should  not  be 
made  available  in  an  area,  the 
Department  will  examine  each  project 
separately  to  determine  whether 
incentives  are  justified  on  the  basis  of 
public  policy  objectives. 

The  method  of  carrying  out  the 
windfall  profits  test  is  as  follows: 

1.  Test  of  Relatively  Affordable  Rental 
Housing 

The  determination  of  the  relative 
affordability  of  rental  housing  in  all 
areas  where  properties  are  eligible  to 
submit  a  notice  of  intent  to  prepay  is 
based  on  the  ratio  of  the  most  recent 
Section  8  Existing  Fair  Market  Rent  for  a 
two-bedroom  unit  for  the  area  (pursuant 
to  section  8fc)  of  the  United  Slates  " 
Housing  Act  of  1937)  to  the  rent 
affordable  (assuming  a  30  percent  rent- 
to-income  ratio)  by  a  four-person  family 
with  an  annual  income  equal  to  fifty 
percent  (.5C)  of  the  area  m.edian  family 
income.  The  median  family  incomes  are 
based  on  estimates  developed  by  the 
Department  (pursuant  to  section  3  of  the 
United  States  Housing  Act  of  1937). 

a.  A  ratio  of  market  rent  to  affordable 
rent  is  calculated  for  all  metropolitan 
areas  and  all  nonmetropolitan  counties. 


The  ratios  for  the  two  categories  are 
then  arrayed  separately  in  rank  order 
from  lowest  to  highest. 

b.  Based  on  the  ratios,  the  Department 
has  developed  a  list  of  affordable  areas. 
The  hst  of  affordable  areas  is  comprised 
of  those  areas  (metropolitan  areas  and 
nonmetropolitan  counties)  whose  ratios 
do  not  exceed  one  (1.0)  and  whose  two- 
bedroom  Fair  Market  Rents  do  not 
exceed  120%  of  the  national  average 
Fair  Market  Rent  for  a  two-bedroom 
unit. 

c.  The  list  will  be  updated  by  the 
Department  annually. 

2.  Notification  of  the  Owner  of  the 
Windfall  Profit  Test 

Within  10  days  of  the  field  office's 
receipt  of  the  notice  of  intent  to  request 
incentives  either  to  extend  low-income 
use  or  for  transfer  to  a  qualified 
purchaser,  the  owner  will  be  notified  by 
the  field  office  whether  or  not  the 
project  is  located  in  a  market  area  on 
the  affordable  housing  list. 

a.  If  the  market  area  is  not  on  the  list, 
the  field  office  will  proceed  with  sending 
the  owner  information  under  24  CFR 
248.131  (Information  from  the 
Commissioner). 

b.  If  the  applicable  market  area  is  on 
the  list,  the  field  office  will  also  inform 
the  owner  that  the  project  may  be 
denied  eligibility  to  receive  incentives, 
depending  on  the  outcome  of  an 
assessment  of  the  supply  of  rental 
housing  (rental  market  conditions  test), 
unless  the  field  office  determines  that 
incentives  are  justified  to  meet  other 
public  policy  objectives. 

c.  The  field  office  will  notify  the 
owner,  within  30  working  days  after  the 
receipt  of  the  notice  of  intent,  of  the  field 
office's  determinations  regarding  the 
rental  market  condition  test  and  the 
other  public  policy  objectives.  The 
notification  will  inform  the  owner  of  the 
Department's  decision  whether  or  not 
the  project  is  eligible  to  apply  for 
incentives,  and  will  state  the  reasons  for 
the  field  office's  decision  if  the  project  is 
denied  eligibility  to  receive  incentives.  If 
the  owner  is  eligible  to  apply  for 
incentives,  the  field  office  should 
proceed  to  send  the  owner  information 
under  24  CFR  248.131  (Information  from 
the  Commissioner). 

3.  Field  Office  Conduct  of  the  Rental 
Market  Conditions  Test  (Soft  Market 
Review) 

a.  Upon  receipt  of  the  owner's  notice 
of  intent,  the  field  office  will,  if  the 
project  is  located  in  an  area  on  the 
affordable  housing  list,  conduct  an 
analysis  of  the  rental  market  in  the 
housing  market  area.  The  analysis  will 
be  conducted  in  accordance  with  the 


general  guidelines  and  content  and 
format  outlined  in  appendix  1  of  this 
document. 

b.  The  determination  to  deny  a  project 
eligibility  to  receive  incentives  will  be 
made  by  the  HUD  field  office,  based  on 
its  analysis  of  the  conditions  in  the 
housing  market  area  and  a 
determination  whether  other  public 
policy  objectives  apply. 

4.  Field  Office  Determination  of  Public 
Policy  Objectives 

If  a  project  is  located  in  an  area  on  the 
affordable  housing  list  and  the  Field 
Office  has  determined  that  the  market 
area  has  a  surplus  of  rental  housing,  i.e., 
the  supply  of  vacant  available  rental 
housing  significantly  exceeds  the 
demand  (surplus  market),  the  Field 
Office  will  conduct  a  review  to 
determine  whether  the  project  may  still 
be  eligible  to  apply  for  incentives  in 
order  to  achieve  one  or  more  of  the 
public  policy  objectives  under  section 
218(a)(2). 

The  Field  Office  will  have  to  make  a 
finding  that  a  denial  of  eligibihty  to 
apply  for  incentives  will  not  materially 
affect: 

a.  The  availability  of  decent,  safe  and 
sanitary  housing  affordable  to  low- 
income  families  or  persons  in  the  area 
the  housing  could  reasonably  be 
expected  to  serve; 

b.  The  ability  of  low-income  families 
or  persons  to  find  affordable,  decent, 
safe,  and  sanitary  housing  near 
employment  opportunities:  or 

c.  The  housing  opportunities  of 
minorities  in  the  community  within 
which  the  housing  is  located. 

Since  a  project  is  on  the  list  of  areas 
with  relatively  affordable  housing  for 
low-income  families,  the  finding  under 
paragraph  "a."  above  is  more  project- 
specific,  i.e.,  the  project  represents  the 
only  source  of  low-income  rental 
housing  in  the  immediate  area;  or  there 
is  a  shortage  of  a  particular  type  of 
rental  housing  provided  by  the  project 
such  as  units  suitable  for  the  elderly, 
disabled,  or  large  families. 

5.  Duration  of  Market  Review  Findings 

a.  The  HUD  field  office  is  not  required 
to  conduct  a  market  review  for  each 
project  submitting  a  notice  of  intent  to 
request  incentives  in  a  particular 
housing  market  area.  The  findings  of  the 
market  review  conducted  by  the  HUD 
field  office  upon  submission  of  the  first 
project  in  a  market  area  are  to  be 
considered  vahd  for  a  period  of  at  least 
12  months.  Thus,  any  subsequent  project 
requesting  incentives  which  is  located  in 
a  market  area  identified  as  a  soft  market 
within  the  last  12  months  will  be  denied 
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eligibility  to  receive  incentives  urile^'- 
the  fieid  office  determines  that 
incentives  are  necessary  to  meet  tr;e 
other  public  policy  objectives  stated 

dbo'.'e 

b  An  owner  of  a  proiec"  •^'..bT'i'Un^  ,-. 
notice  of  intent  subsequent  'i.)  the  fielii 
office's  initiai  soft  market  review  of  a 
particular  m.arket  area  may  request  that 
:hc  field  office  conduct  another  market 
review  if  the  owner  believes  thti'  marke' 
conditions  have  changed.  The  owner  s 
request  must  provide  sufficient  rehable 
ciata  and  market  inform.ation  (see 
appendix  2  of  this  documprii;  which 
evidence  that  market  conditions  nave 
changed  significantly  since  the  time  of 
*he  pre\'ious  review. 
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Appendix  2  I 

Section  :22!e|  Wind^t!!  Profits  Test 

Guidelines  for  Conducting  the  Rental 
Market  Analysis 

1.  Definition  of  the  Market  Area 

For  the  purpose  of  the  analysis,  the 
housing  market  area  [where  housing 
units  of  similar  characteristics  are  in 
relative  competition  with  each  other)  is 
defined,  in  the  case  of  a 
nonmetropolitan  area,  as  the  county  in 
which  the  project  is  located.  For  projects 
located  in  metropolitan  areas,  the 
market  area  is  generally  defined  as  the 
entire  Primary  Metropolitan  Statistical 
Area  (PMSA/MSA).  (In  unusual 
circumstances,  such  as  the  case  of  very 
large  metropolitan  areas,  the  defined 
market  area  may  be  only  a  part  of  the 
larger  area.] 

2.  Evidence  Indicating  a  Soft  Market 
Condition  (Surplus  of  Rental  Housing) 

Experience  has  shown  that  certain 
market  conditions  are  indicative  of  a 
soft  rental  market.  The  existence  of  one 
or  more  of  these  conditions  does  not 
automatically  establish  the  market  area 
as  a  soft  market,  but  indicates  the  need 
for  further  analysis. 

a.  Upward  trends  in  the  number  of 
defaults  and  foreclosures  in  rental 
projects  and  the  existence  of  a  large 
inventory  of  HUD  acquired  properties. 

b.  Unusually  low  rents  being  asked  for 
new  units  or  widespread  use  of 
concessions  for  both  new  and  existing 
units.  Widespread  use  of  short-tenn 
leases. 

c.  Increases  in  overall  rental  vacancy 
rates  and  increases  in  vacancies  in 
existing  rental  projects  which  had 
previously  had  a  history  of  high 
occupancy. 

d.  Excessive  number  of  vacant  rentals 
(particularly  apartments)  of  particular 
size,  age,  project  or  unit  type,  or  other 
common  characteristic. 

e.  Rental  vacancy  rates  of  greater  than 
10  percent  overall  and  12  percent  or 
more  in  multifamily  rental  projects  for  a 
sustained  period  (24  months). 

f.  Flat  or  stable  rents  in  existing 
projects  or  rent  increases  smaller  than 
what  could  be  expected  from  normal 
increases  in  property  taxes,  utilities, 
maintenance  costs  or  inflation. 

g.  Newly  built  rental  units  are  being 
absorbed  at  a  slower  rate  than  in 
previous  periods,  vacancies  in  existing 
projects  are  on  the  market  for  a  longer 
period,  or  new  units  are  being  absorbed 
at  the  expense  of  existing  units. 

h.  Significant  declines  in  waiting  lists 
a.nd  increases  in  the  size  and  frequency 
of  advertising. 


i.  Construction  or  proposed 
construction  of  a  substantial  number  of 
rental  units. 

j.  Downturns  in  the  local  economy,  as 
indicated  by  declining  employment 
growth,  reductions  by  major  employers 
or  increased  unemployment  or  evidence 
that  future  growth  will  not  be  sufficient 
to  increase  demand  to  levels  needed  to 
absorb  the  supply. 

A  rental  vacancy  rate  of  10  percent  or 
more  should  generally  be  considered 
excessive  for  almost  all  markets,  unless 
the  area  is  experiencing  a  sustained  and 
rapid  rate  of  growth.  In  market  areas 
with  moderate  to  low  levels  of 
household  growth,  rental  vacancy  rates 
of  less  than  10  percent  may  also  be 
considered  excessive,  especially  if  the 
impending  increase  in  supply  is 
significant.  A  vacancy  rate  cannot  be 
the  sole  basis  for  the  soft  market 
determination.  The  current  vacancy 
situation  must  be  considered  in  the 
context  of  other  factors. 

3.  Extent  and  Length  of  Time  for  Soft 
Market  Conditions 

Because  a  housing  market  is  dynamic, 
the  extent  of  the  surplus  condition  and 
the  estimated  length  of  time  the 
condition  is  expected  to  last  are 
important  factors  in  the  identification  of 
a  surplus  rental  market.  For  the 
purposes  of  the  windfall  profits  test  an 
area  is  considered  a  soft  market  if: 

a.  There  is  currently  a  surplus  of 
rental  housing  such  that  the  current 
excess  supply  of  vacant  available 
housing,  plus  units  currently  under 
construction  that  will  enter  the  market 
within  the  next  24  months,  is  expected 
to  exceed  demand  for  at  least  the  next 
24  months;  or 

b.  The  market  is  anticipated  to 
become  a  soft  market  within  the  next  12 
months  if,  based  on  the  housing 
production  (units  currently  under 
construction  or  with  firm  plaiuiing 
commitments),  in  combination  with  the 
current  supply  of  available  vacant  units, 
supply  is  expected  to  exceed  demand 
for  at  least  24  months. 

4.  Content  of  the  Analysis 

The  determination  is  based  on 
analysis  of  the  current  and  anticipated 
conditions  in  the  overall  rental  market. 
The  analysis  takes  into  account  data 
from  the  1990  Decennial  Census  and  the 
most  recent  available,  locally  obtainable 
data  on  such  factors  as:  Changes  in 
population,  households  and 
employment,  the  housing  inventory, 
residential  construction  activity,  and 
recent  trends  in  the  absorption  of  rental 
housing.  A  determination  of  market 
conditions  must  be  a  comprehensive 


view  of  market  forces  and  trends  and 
comprise  the  following; 

a.  Forecasts  of  employment,  incomes, 
population  and  household  growth  and 
ether  rel2vant  economic  factors. 

b.  Estimates  of  supply  and  demand 
taking  into  consideration  marketability 
factors,  such  as,  the  time  period 
necessary  to  successfully  absorb  the 
projects  comprising  the  existing  and 
planned  supply. 

c.  Analysis  of  the  potentia!  number  of 
units  eligible  to  prepay  during  the 
forecast  period  relative  to  any  excess 
supply  of  vacant  available  housing  plus 
units  currently  under  construction. 

d.  Estimates  of  current  and  future 
rental  vacancies  and  vacancy  rates. 

e.  Evaluation  of  local  market 
absorption  rates  in  terms  of  reduction  of 
supply  and  evaluation  of  rental 
absorption  experience  in  the  area,  so  as 
to  determine  whether  new  projects 
coming  on  the  market  are  adversely 
affecting  existing  inventories,  that  is, 
successful  occupancy  is  being  achieved 
at  the  cost  of  creating  sustained 
vacancies  in  existing  units. 

5.  Content  and  Format  of  the  Soft 
Market  Report 

The  specific  content  and  length  of  the 
soft  market  report,  which  will  vary 
depending  on  the  nature  of  the  local 
market  circumstances,  are  at  the 
discretion  of  the  Field  Office  staff 
conducting  the  review.  The  staff  is  not 
required  to  submit  a  lengthy  detailed 
report  for  a  housing  market  area  which 
it  has  not  identified  as  having  a  surplus 
of  rental  housing. 

The  report  should  be  as 
comprehensive  and  exphcit  as  needed  to 
assure  an  understanding  of  the  rationale 
of  the  analysis  and  its  conclusions, 
findings  and  recommendations.  The 
market  analysis  review  is  expected  to 
contain  a  specific  determination  of 
whether  the  market  area  is  a  soft  rental 
market.  The  report  should  contain: 

a.  A  description  of  the  geographic 
boundaries  of  the  market  area  for  which 
the  determination  is  being  made, 
including  an  explanation  for  the 
definition  based  on  any  relevant 
characteristics. 

b.  An  analysis  of  current  market 
conditions  and  a  forecast  of  future 
conditions  over  the  next  24  months, 
including  consideration  of  the  following: 

[1]  The  recent  trend  in  hous-ehold 
growth  and  an  estimate  of  growth  over 
the  forecast  period,  comparing  the 
growth  to  the  annual  changes  in  housing 
production  and  the  current  inventory. 

(2]  The  current  overall  rental  vacancy 
rate  and  a  discussion  of  any  specific 
vacancy  problems  in  the  market. 
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(3)  A  discussion  of  recer.;  marke' 
experience,  including  absorption 
experience  of  new  housing  projects 
occupancy  levels  and  recent  trends  m 
existing  prefects  and  a  discussion  of 
current  rents,  recent  trends,  anct 
anticipated  trend,  given  anticipatrd 
market  conditions  as  of  the  fn'etas' 
penod. 


i4j  The  HLirr.ber  of  units  under 
(  or.stniction  and  the  characteristics  of 
these  units.  The  nuniher  of  units  in 
advanced  planning  s'ajips,  e.g.,  wdth 
building  perrrn's   •:  f  -rr:  financial 
f  ■■  0  rr.  rn !  t  rr',  e  n  1  s 

i  1!  A.n  analysis  that  reconciles  the 
t  stimates  of  annual  demand  with  the 
forecast  of  househoid  growth  and  the 


anticipated  supply  (current  vacancy 
situation  and  supply  of  units  in 
production). 

(6)  A  discussion  of  the  length  of  time 
the  identified  market  conditions  are 
anticipated  to  last. 

[FR  Doc.  92-7513  Filed  4-7-92;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

Notice  of  Final  Priorities  for  Certain 
New  Direct  Grant  Award?  for  FY  1992 
and  1993  and  Notice  Inviting 
Applications  for  New  Awards  bnder 
Direct  Grant  Programs  for  FV  1992 

agency:  Department  of  Education. 

action:  Notice  of  final  priorities  for 
certain  new  direct  grant  awards. 

summary:  The  Secretary  announces 
fina!  pnorities  for  fiscal  years  1992  and 
:  393  for  the  following: 

Farly  Education  Program  for  Children  with 

Disabilities.  84.024 
Services  for  Children  with  Deaf-Blindness. 

84.025 
Educatioral  Media  Research,  Production, 

Distribution,  and  Training  Program,  84.026 
Postsecondary  Education  Programs  for 

Individuals  with  Disabilities,  84.078 
Programs  for  Children  with  Severe 

Disabilities,  84.086 
Secondary  Education  and  Transitional 

Services  for  Youth  with  Disabilities 

Program.  84.158 

These  six  programs  are  administered 
by  the  Office  of  Special  Education 
Fl-ograms.  To  ensure  wide  and  effective 
use  of  program  funds,  the  Secretary 
proposes  to  select  from  among  these 
program  priorities  in  order  to  fund  the 
areas  of  greatest  need  for  fiscal  years 
1992  and  1993.  A  separate  competition 
will  be  established  for  each  priority  that 
is  selected. 

EFFECTIVE  DATE:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 

Cong'-e.ss  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities,  call  or  write  the 
Department  of  Education  contact 

person 

F09  FURTHLK  iNFORMATION  CONTACT: 

Joseph  Clair,  Division  of  Educational 
Services,  Office  of  Special  Education 
Programs.  U.S.  Department  of  Education, 
room  4620-2644,  Washington,  DC  20202. 
Telephone;  (202)  732-4503;  TDD  (202) 
732-1169. 

SUPPt-EME^fARY  i?4K0RMAT10N:  On 

ijciout:  15.  lh<9i  "ne  Stcretary  published 
in  the  Federal  Register  (56  FR  51766)  a 
notice  of  proposed  priorities,  for  fiscal 
years  1992  and  1993,  for  certain  program 
competitions  administered  by  the  Office 
of  Special  Education  Programs. 

These  programs  support  AMERICA 
2000  the  Presidents  strategy  for  moving 
the  Nation  toward  the  National 
Educational  Goals,  by  assisting  those 
with  disabilities  through  improved 


services  and  better  trained  service 
providers. 

Note:  This  notice  of  final  priorities  does  not 
solicit  applications.  Notices  inviting 
applications  under  these  competitions  are 
published  in  a  separate  notice  in  this  issue  of 
the  Federal  Register. 

Throughout  this  notice  "state  of  the  an" 
means  employing  the  most  recent  validated 
methods. 

Note:  Under  the  heading  "dissemination"  In 
this  notice  reference  is  made  to  20  U.S.C. 
1409(g).  20  U.S.C.  1409(g)  contains  the 
following  requirements: 

The  Secretary  shall,  where 
appropriate,  require  recipients  of  all 
grants,  contracts,  and  cooperative 
agreements  under  parts  C  through  G  of 
the  Individuals  with  Disabilities 
Education  Act  to  prepare  reports 
describing  their  procedures,  findings, 
and  other  relevant  information  in  a  form 
that  will  maximize  the  dissemination 
and  use  of  such  procedures,  findings, 
and  information.  The  Secretary  shall 
require  their  delivery,  as  appropriate,  to 
the  Regional  and  Federal  Resource 
Centers,  the  Clearinghouses,  and  the 
Technical  Assistance  to  Parents 
Programs  (TAPP)  assisted  under  parts  C 
and  D.  as  well  as  the  National  Diffusion 
Network,  the  ERIC  Clearinghouse  on  the 
Handicapped  and  Gifted,  and  the  Child 
and  Adolescent  Service  Systems 
Program  (CASSP)  under  the  National 
Institute  of  Mental  Health,  appropriate 
parent  and  professional  organizations, 
organizations  representing  individuals 
with  disabilities,  and  such  other 
networks  as  the  Secretary  may 
determine  to  be  appropriate. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  25  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  priorities  since 
publication  of  the  notice  of  proposed 
priorities  follows.  Please  note  that  this 
section  addresses  only  those  proposed 
priorities  on  which  comments  were 
received.  Technical  and  other  minor 
changes — and  suggested  changes  the 
Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Early  Education  Program  for  Children 
with  Disabilities 

Comment:  One  commenter  suggested 
that  another  priority  should  be 
developed  to  support  statewide  systems 
change  projects.  The  commenter  also 
recommended  that  the  priorities  address 
"improved  outreach  to  low-income, 
minority,  rural  and  other  undersen.  ed 
populations,  and  statewide  systems  for 
identification,  tracking  and  referral  for 


categories  of  children  who  are  at  risk  of 
having  developmental  delays." 

Dib  'jsslon:  Regarding  improved 
outreach  to  low-ir.come,  minority,  rural 
and  other  underserv^ed  populations, 
three  of  the  proposed  priorities  address 
underscr.-ed  populations.  The  Secretary 
anticipates  announcing  a  priority  in  F'Y 
1993  for  statewide  systems  for 
identification,  training,  and  referral  of 
children  at  risk  of  having  developmental 
delays. 

Changes:  None. 

Comment:  One  commenter  expre<;sed 
concern  that  while  all  proposed 
priorities  under  the  Early  Education 
Program  for  Children  with  Disab'hties 
(EFJPCD)  emphasize  programming  in  the 
least  restnctive  environment,  they 
should  rr.ore  specifically  address  the 
integration  of  young  children  with 
disabilities  into  typical  community 
set'.-rgs  such  as  preschools  and  day 
care.  .Another  commenter  suggested  that 
language  be  added  to  each  of  the 
priorities  to  require  that  projects  include 
an  emphasis  on  natural  environments. 
This  commenter  also  recommended 
deleting  the  term  "appropriate"  from  the 
priority  language  or  including  the 
language  from  the  House  Report  on 
Public  Law  102-119  to  clarify  the 
meaning  of  this  term. 

Discussion:  The  Secretary  believes 
that  the  language  in  the  relevant  EEPCD 
priorities  s'lfficiently  emphasizes  the 
pro"/isicn  of  services  in  typical 
environments.  Priority  1  {Early 
Childhood  Model  Demonstration 
Projects)  discusses  the  provision  of 
services  in  the  types  of  settings  in  which 
young  ch'ldren  without  disabilities 
would  participafe  Priority  2  (Outreach 
Projects)  references  integrated 
educational  settings  while  establishing 
the  base  roquireme.it  that  the  models 
disseminated  must  meet  the  least 
restrictive  environment  and  natural 
environment  provisions  of  parts  3  and 
H,  respectively.  For  the  other  three 
priorities,  the  issue  is  not  germane  since 
projects  are  not  supported  for  the 
purpose  of  providing  services  or 
developing  service  mod^^is.  The 
Secretary  also  believes  that  the  term 
"appropriate"  should  be  reta-ned  in  the 
language  Of  priorities  1  and  2  as  it  is 
consistent  with  part  B  and  part  H  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA). 

Changes:  None. 

Priority  1 — Early  Childhood  Model 
Demonstration  Projects 

Comment:  One  commenter 
recommended  the  use  of  invitational 
priorities  rather  than  competitive 
preference  because  reviewers  may  r.ot 
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be  consistent  in  awarding  "bonus 
points"  to  applications  that  address  the 
areas  in  which  competitive  preference 

will  be  given. 

Discussion:  The  Secretary  believes 
that  the  use  of  a  competitive  preference 
is  necessary  to  increase  the  number  of 
models  available  for  (1)  groups  of 
infants,  toddlers,  or  young  children  with 
disabilities  and  their  families  from 
cultural,  linguistic,  or  racial  minority 
groups,  including  Native  Americans;  and 
(2)  children  with  disabilities  (ages  three 
through  five)  who  were  prenatally 
exposed  to  drugs  or  alcohol  and  are 
enrolled  in  preschool  programs  The 
Secretary  has  no  reason  to  believe  that 
reviewers  will  inconsistently  award 
additional  points  to  applicants 
addressing  these  groups. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  language  be  added  to  the  priority  to 
clarify  that  the  S3. 000  to  be  budgeted  in 
year  three  of  the  projects  (for 
reimbursing  on-site  reviewers  for 
expenses]  is  in  addition  to  funds 
required  for  program  management. 

Discussion:  The  Secretary  does  not 
believe  any  clarifying  language  is 
needed.  The  language  m  the  priority 
makes  clear  that  applicants  should 
develop  their  year  three  budgets  by 
incorporating  approximately  $3,000  for 
review  costs.  Since  this  project 
budgeting  requirement  is  established  in 
the  priority,  the  Secretary  will  expect 
that  the  year  three  budgets  of  the 
projects  will  reflect  that  additional  cost. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  language  be  added  to  the 
competitive  preference  section  of 
priority  1  (Early  Childhood  ,VIodel 
Demonstration  Projects]  emphasizing 
that  projects  addressing  the  competitive 
preference  will,  to  the  extent 
appropriate,  provide  services  to  children 
in  the  types  of  settings  m  which  young 
children  without  disabilities  would 
participate. 

Discussion:  The  Secretary  agrees  with 
this  comment-  Although  the.re  is  already 
language  to  this  effect  in  the  prinntj .  it 
is  appropriate  to  repeat  the  language  m 
the  competitive  preference  section. 

Changes:  Language  has  been  added  to 
the  competitive  preference  section  of  the 
priority  emphasizirig  that  projects 
addressing  the  competitive  preference 
will,  to  the  extent  appropriate,  provide 
services  to  children  in  the  types  of 
settings  in  which  young  children  without 
disabilities  would  participate. 

Priority  3 — Experimental  Projects 

Comment:  One  commenter 
recommended  particular  funding  levels 
for  these  projects. 


Discussion:  In  announcing  proposed 
priorities,  the  Secretary  does  not 
establish  funding  levels  for  the  prci^cts. 
Information  about  funding  levels  will  be 
provided  when  the  Secretary  invites 
applications  for  specific  competitions. 

Changes:  None 

Comment:  One  commenter 
recommended  that  language  be  added  to 
the  priority  to  clarify  that  emerging  or 
innovative  interventions  may  be 
included  in  research  comparing  the 
effects  and  costs  of  alternative  models. 

Discussion:  The  Secretary  does  not 
believe  that  any  clanfymg  language  is 
needed.  The  language  in  the  priority 
requires  research  on  alternative 
intervention.s  That  language  does  not 
exclude  emerging  or  innovative 
interventions. 

Changes.  None. 

Priority  4 — Training  of  Early 
Inlerx-ention  Serx'ice  Providers  Through 
Training  of  Faculty  From  Institutions  of 

Higher  Education 

Comment  One  commenter 
recommended  that  the  training  provided 

by  faculty  members  lead  to 
credentialling  that  qualifies  individuals 
for  entry  level  positions  The  commenter 
also  recommended  that  the  projects  be 
required  to  coordinate  their  activities 
with  the  lead  agency  for  the  part  H 
program,  in  each  State 

Discussion:  The  Secretary  agrees  with 
these  comments.  In  addition  to 
upgrading  skills  and  knowledge,  the 
training  provided  by  faculty  members 
should  lead  to  licensure,  degree,  or 
credentialling  for  the  trainees. 
Coordination  with  the  lead  agency  for 
part  H  in  each  of  the  States  is  a  highly 
desirable  activity  for  the  projects  as 
they  plan  and  implement  their  training. 

Changes:  Language  has  been  added  to 
the  priority  requiring  projects  to  arrange 
for  the  granting  of  credit  (toward  <legree, 
licensure  or  credentialling)  to  trainees 
receiving  training  from  faculty  members. 
The  Secretary  has  also  added  language 
requiring  projects  to  coordinate  their 
activities  with  the  lead  agency  for  part 
H  in  each  State 

Comment:  One  commenter  expressed 
concern  that  faculty  mem.bers  at 
institutions  of  higher  education  would 
be  inappropriately  limited  to  the 
instructional  strategies  and  content  that 
are  available  from  the  single  project 
funded  with:n  their  region.  This 
commenter  recommended  that  four 
awards  be  made  bu*  that  each  project 
be  matched  with  groups  of  States  that 
are  cohesive  conceptuallv  and 
philosophically.  To  effect  this  approach, 
one  of  the  four  projects,  or  an 
independent  entity,  could  perform  a 
brokerage  function  so  that  States  could 


have  access  to  any  one  of  the  four 
projects. 

Discussion:  Although  there  is  some 
merit  to  the  commenter's  suggestions, 
the  Secretary  believes  that  the 
advantages  of  the  regional  approach  to 
training  outweigh  the  potential 
advantages  of  the  commenter's 
approach.  For  example,  the  regional 
approach  to  training  is  most  likely  to 
accomplish  the  important  goal  of 
offering  training  nationwide.  Further, 
through  defining  the  geographic 
responsibilities  of  each  project  in  the 
priority,  an  applicant  can  complete 
several  planning  steps  (securing  faculty 
member  information,  determining 
faculty  needs  and  preferences)  prior  to 
submitting  an  application.  Finally,  the 
language  of  the  priority  requires  the 
projects  to  be  sufficiently  flexible  to 
accommodate  a  variety  of  perspectives 
and  preferences.  Unlike  the  commenter, 
the  Secretary  would  not  expect  there  to 
be  conceptual  or  philosophical 
cohesiveness  among  groups  of  States. 
More  importantly,  however,  the 
Secretary  would  not  expect  that 
cohesiveness  across  groups  of 
institutions  of  higher  education,  units 
within  those  institutions,  or  individual 
faculty  members.  If,  for  example, 
individual  faculty  members  were  given 
an  opportunity  to  select  one  of  four 
projects  from  which  to  receive  training, 
meeting  the  logistical  requirements 
alone  for  these  projects  would 
undoubtedly  be  insurmountable. 

Changes:  None. 

Comment:  One  commenter  expressed 
concern  that  administrators  of  early 
intervention  programs  are  not  included 
with  faculty  members  of  institutions  of 
higher  education  to  receive  training. 

Discussion:  The  Secretary  (and  the 
proposed  priority)  acknowledges  that 
many  professionals,  including 
administrators  of  early  intervention 
programs,  provide  training  to  service 
providers.  However,  expanding  the 
scope  of  these  projects  to  include  other 
professionals  will  unduly  strain  the 
resources  available  to  the  four  projects. 

Changes:  None. 

Comment:  Two  commenters 
recommended  expanding  the  scope  of 
the  proposed  priority  to  include  training 
of  service  providers  both  before  and 
after  they  have  entered  the  field.  One 
commenter  also  recommended  that 
other  trainees  be  included  (in  addition 
to  faculty  members)  since  training  for 
personnel  currently  in  the  field  is  more 
commonly  provided  by  professionals  not 
associated  with  institutions  of  higher 
education. 

Discussion:  As  proposed,  the  purpose 
of  the  priority  is  to  upgrade  the  skills 
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and  knowledge  of  service  providers 
through  training  '.dc.-^l'\  members  in 
institutions  of  higher  education.  The 
Secretary'  beheves  that  by  limiting  the 
goals  of  the  training  to  current  service 
providers  there  would  be  more 
immediate  impact  of  the  training,  and 
that  improvements  in  training 
prospective  providers  would  be  an 
accompanyung  ou'ccme  (although 
unstated  goal)  of  that  training.  The 
Secretary  also  believes  that  improved 
training  of  both  current  and  prospective 
ser.ice  providers  is  important  to 
achieve-  However,  the  Secretary 
believes  that  expanding  the  scope  of 
activities  '0  include  training  of 
prospective  providers  would  be 
mappropnate  given  that  f'onding  is 
available  for  this  Type  of  training  'under 
the  Training  Personnel  for  the  Education 
of  Individuals  with  Disabilities  Program. 
The  Secretarv-  disagrees  with  the 
recommendation  to  expand  the  training 
beyond  faculty  at  institutions  of  higher 
edi^cat'  ,n.  While  many  professionals 
are  involved  m  providing  training  to 
current  providers,  expanding  the  scope 
of  the  proposed  projects  would  unduly 
strain  the  resources  that  will  be 
available  to  each  of  the  four  projects. 
Fijrther,  the  Secretary-  believes  that  most 
professionals  who  are  engaged  in 
training  current  providers  are,  in  fact. 
affiliated  with  institutions  of  higher 
education  Mos'  of  the  training  grant 
awards  for  current  providers,  made  over 
the  past  several  years  under  this 
authority,  have  gone  to  institutions  of 
higher  education. 
Changes:  None. 

P--.on:y  5 — Early  Childhood  Research 
IrstJtute — Service  Implementation  and 

Capacity  ''or  Providing  Early 
Inter.sru.on  Sendees 

Comment  One  commenter  requested 
clarification  of  the  pnority  language. 
"The  major  unit  of  analysis  for  the 
research  must  be  tne  child  and  the 
child  3  family  (and  the  Bervices 
provided:.'  .SoeciScally,  the  commenter 
asked  wnether  this  meant  that  the  key 
data  to  be  collected  are  the  nature,  kind, 
and  amount  of  services  to  be  provided 
or  that  the  key  data  ar*?  children's 
developmental  progress  following 
interventicn. 

Discussion:  TYie  Secreta."^  oeiieves 
that  no  further  clarification  of  the 
priority  language  la  necessarv  The 
pnonty  language  states  that  samples  of 
children  and  families  are  to  be  selected 
for  the  purpose  of  determming  how  their 
characteristics  and  the  services  ihey 
receive  [or  do  not  receive)  are  affected 
by  the  S'ate  3  eiigibiii'y  poiir-;es 
identification  instruments  and 
procedures,  funding  sources,  interagency 


agreements  at  the  State  and  local  levels, 
and  other  factors  described  in  the 
priority.  The  Secretary  does  not  believe 
that  any  language  in  the  priority 
suggests  that  children's  developmental 
progress  is  a  focus  for  the  research. 

Changes:  None. 

Comment-  One  commenter  suggested 
that  the  priority  language  be  clarified 
regarding  the  relative  importance  of 
studying  within-State  variations  versus 
variations  across  States.  The  commenter 
also  requested  clarification  regarding 
the  number  of  States  that  should  be 
studied  by  the  institute. 

Discussion:  Unless  there  are  research 
findings  suggesting  otherwise,  the 
Secretary  beheves  that  the  institute's 
initial  research  activities  shoiild  give 
equal  emphasis  to  within-State 
variations  and  to  variations  across 
States,  and  should  be  guided  by  the 
institute's  conceptual  framework.  If 
preliminary  institute  findings  strongly 
suggest  that  the  goals  of  the  institute 
will  be  better  met  by  changing  this 
em.phasis  in  year  two  or  year  three  of 
the  funding  period,  the  Secretary  would 
expect  the  institute  to  propose  a 
different  and  more  productive  course. 
For  example,  if  the  findings  from  the 
first  set  of  States  suggest  a  consistent 
application  of  eligibility  criteria  across 
and  by  local  service  providers 
(regardless  of  the  degree  of  detail  of  the 
States'  eligibiUty  policies,  for  example) 
then  the  institute  may  propose  to 
deemphasize  this  study  area  by 
proposing  a  limited  foUow-up  study  to 
determine  if  the  same  finding  obtains  in 
a  second  set  of  States.  Further,  the 
Secretary  believes  that  the  institute's 
initial  findings  will  also  affect  the 
number  and  characteristics  of  the 
children  and  families  and  the  State  and 
local  service  programs  that  are  proposed 
for  study  in  subsequent  years  of  the 
institute's  funding  period.  For  example. 
initial  research  findings  could  argue  for 
(1)  selecting  a  different  set  of  States  (or 
a  different  number  of  States),  or  (2) 
selecting  children,  families  and  service 
providers  on  a  different  basis,  in  year 
two  or  year  three  of  the  funding  period. 
Changes:  None. 

Services  for  Children  with  Deaf- 
Blindness  Program 

Comment  One  commenter 
recommended  substituting  the  word 
"inclusive"  in  the  place  of  "integrated" 
where  it  appears  in  the  priorities  for  this 
program. 

Discussion:  "Integrated"  is  the  term 
used  in  the  authorizing  legislation  and 
program  regulations,  and  thus  is  used  in 
the  proposed  priorities.  Use  of  the  term. 
however,  is  not  intended  to  suggest 
limits  on  the  degree  to  which  students 


with  (li-ofibilifies  are  included  in 
partiCiil  fr  school  and  community 
environments. 

Ch  •  ,s"s:  None 

EduriitfCficl  Media  Research, 
Produit.on,  Distribution,  and  Training 

Comment:  One  commenter  requested 
that  local  governmental  access  and 
public  affairs  programming  be  added  as 
a  priority. 

Discussion:  The  Secretary  recognizes 
that  local  governmental  access  and 
public  affairs  programming  such  as  local 
news  is  important.  However,  analyses  of 
previous  grants  under  the  priority  for 
closed-captioned  local  news,  as  well  as 
concerns  expressed  by  consumers, 
suggest  the  need  for  improved  strategies 
to  ensure  quality  and  accuracy  in 
captioning.  Through  another  funding 
mechanism,  the  Secretary  is  supporting 
a  project  to  explore  the  range  of 
strategies  for  implementing  and 
supporting  captioned  local  news  while 
ensuring  the  quality  and  accuracy  of 
Ciiptioned  local  news.  The  Secretary 
does  not  intend  to  support  new  projects 
for  local  news  until  the  results  of  this 
activity  can  be  analyzed  and  used  in 
formulating  those  projects. 

Changes:  None. 

Comment  One  commenter  cited 
congressional  interest  that  the 
Depar'm.ent  develop  and  implement  a 
plan  to  support  over  a  several  year 
penod.  the  placement  of  a  decoder  in 
the  home  of  every  child  with  a  hearing 
impairment. 

Discussion:  The  Secretary  is  aware  of 
congressional  interest  in  promoting 
greater  access  to  closed-captioned 
decoders.  The  Secretary  is  considf-ring 
the  most  effective  mechanism  for 
increasing  awareness  of  and  access  to 
closed-captioned  technologies. 

Changes:  None. 

Priority  1 — Descriptive  Video 

Comment:  One  commenter  believes 
that  described  videos  should  be  required 
to  be  distnbuted  with  the  support  of  the 
program  suppher  through  home  video 
suppliers  and  libraries.  The  commenter 
also  believes  that  support  for  descriptive 
video  should  not  in  any  way  diminish 
continued  Department  of  Education 
support  for  captioning. 

Discussion:  The  Secretary  recognizes 
that  traditional  distribution  systems  of 
home  video  suppliers  and  public 
libraries  may  be  useful  in  serving  this 
population,  but  does  not  believe  that  the 
method  of  dist-ribution  should  be 
specified  in  the  priority.  The  Secretary 
agrees  that  support  for  descriptive  video 
should  not  diminish  support  for  closed- 
captioned  television. 
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Changes:  None. 

Comment:  Two  commenters  indicated 
a  concern  that  the  current  techno!ovf>-  for 
national  broadc^ist  of  descnptu  e  video 
is  not  commercially  viable  at  this  tim;^. 

Discussion: 'V)\e  Secretar>  agrt-es  that 
the  current  technology  for  national 
broadcast  of  descriptive  video  is  not 
commercially  viable  at  this  time.  The 
priority  as  proposed  acknowledges  this 
lack  of  commercial  viability,  and.  thus, 
covers  only  public  and  cable  networks 
and  movies. 

Changes:  None. 

Comment:  Two  commenters 
recommended  that  proposals  be  funded 
that  are  structured  to  include  support  for 
different  kinds  of  programming  such  as 
science  and  nature,  nonfiction  or 
cultural,  dramatic,  and  children's 
programs.  One  commenter  also 
indicated  the  importance  of  outreach 
efforts. 

Discussion:  The  Secretary  recognizes 
the  importance  of  the  availability  of  a 
variety  of  video  described  programming. 
The  priority  as  written  does  not 
preclude  the  programming  types 
mentioned  by  the  commenters.  The 
Secretary  does  not  believe,  however, 
that  specific  types  of  programming 
should  be  included.  The  Secretary  also 
recognizes  the  importance  of  outreach 
efforts.  The  priority  as  proposed 
requires  comprehensive  outreach. 

Changes:  None. 

Priority  2 — Closed-Captioned  Daytime 
Programming 

Comment:  One  commenter  strongly 
endorsed  the  continued  Federal  funding 
of  captioning  of  daytime  programr-iing 
and  recommended  the  funding  of 
additional  daytime  drama  on  each  of  the 
three  networks. 

Discussion:  The  Secretary  recognizes 
the  importance  of  captioning  for  daytime 
prograniming.  The  priority,  as  proposed, 
allows  for  the  captioning  of  additional 
da\time  programming  on  each  of  the 
three  networks  if  resources  permit. 
However,  the  Secretary  encourages 
captioning  a  range  of  types  of  daytime 
programming  under  this  priority. 

Changes:  None 

Comment:  One  commenter  indicated  a 
concern  that  based  on  past  practice, 
none  of  the  networks  will  be  able  to 
extend  any  funds  for  daytime 
programming.  The  commenter  also 
indicated  that  the  definition  for  daytime 
programming  be  kept  as  broad  as 
possible  to  include  dramas, 
"infotainment    programs,  game  shows. 
and  newly  created  news  progran^s 

Dif-oussjon:  The  Secretary  recognizes 
the  lack  of  supplemental  private  sector 
support  for  daytime  programming  at  thi,s 
time.  The  priority  as  proposed  may 


support  various  t^-pes  of  daytime 
national  programming,  and  is  not  limited 
to  daytime  drama. 

Changes:  The  Secretary  has  modified 
the  project  design  to  emphasize  diverse 
types  of  programming. 

Comment-  One  commenter  indicated  a 
concern  that  the  national  networks  lack 
sufficient  private  sector  sponsorship  for 
closed-captioning  in  daytime 
progranuning.  The  commenter  indicated 
that  daytime  drama  is  currently  being 
captioned  with  Federal  support,  and 
indicated  the  importance  of  maintaining 
long  term  funding  plans  for  captioned 
programs. 

Discussion:  TTie  Secretary  recognizes 
the  lack  of  supplem^ental  private  sector 
support  for  daytime  programming  and 
agrees  that  programs  that  are  closed- 
captioned  should  continue  to  be 
captioned. 

Changes:  The  priority  has  been 
modified  to  clarify  the  intent  of 
continued  Government  support  for 
programs  currently  captioned. 

Priority  3 — Special  Research, 
Development,  and  Evaluation  Projects 

Comment:  One  commenter  supported 
the  decision  to  fund  projects  in  the  three 
identified  categories.  The  commenter 
also  suggested  a  fourth  area  of 
investigation  to  investigate  enhanced 
captioning  system  technology  with 
respect  to  High  Definition  Television. 

Discussion:  Tne  Secretary  recognizes 
the  importance  of  the  new  technology, 
especially  the  significance  of  High 
Definition  Television  on  captioning 
technology.  Through  a  separate 
mechanism  he  is  investigating  the 
impact  of  this  and  other  new 
technologies  on  persons  vrith  sensory 
impairments.  In  particular,  implications 
for  captioning  technology  will  be 
explored. 

Changes:  None. 

Comment:  One  commenter  expressed 
concern  that  this  priority  did  not  include 
a  category  for  investigating  the  use  of 
captioned  television  as  an  educational 
tool  for  ail  children,  not  only  those  who 
are  deaf  cmd  hard  of  hearing. 

Discussion:  The  Secretary  agrees  with 
the  importance  of  research  and 
development  on  the  potential  uses  of 
closed  captioning  as  an  educational  tool. 
However,  only  projects  that  explore 
uses  of  media  and  technology  for 
individuals  with  disabilities  can  be 
funded  under  this  program.  These 
individuals  are  included  under  the 
priority. 

Changes:  None 

Comment:  Five  ccmmenters  expressed 
support  for  a  fourth  category,  under 
priority  3,  for  "projects  that  adapt  and 
test  the  effectiveness  of  a  range  of 


media  and  technologies,  including 
captioned  educational  television, 
adapted  computer  software,  and 
adapted  video  discs  (and  original  video 
discs]  for  improving  the  range  of 
educational  experiences,  options,  and 
environments  for  individuals  who  are 
deaf  or  hard  of  hearing." 

Discussion:  The  Secretary  agrees  with 
the  importance  of  research  and 
development  in  the  area  of  multi-media 
technology  as  it  applies  to  educational 
needs  of  persons  who  are  deaf  and  hard 
of  hearing. 

Changes:  The  priority  has  been 
expanded  to  include  a  fourth  category 
that  is  responsive  to  the  comments  and 
also  includes  individuals  with  all 
disabilities  (including  those  who  are 
deaf  and  herd  of  hearing.) 

Po«tM>(.i>tu^,r    Kducation  Program*  for 
individuals  with  Disabilities 

Priority  1 — Career  Placement 
Opportunities  for  Students  with 
Disabilities  in  Postsecondary  Programs 

Comment  One  commenter  indicated 
that  the  project  description  is  not  clear 
as  to  whether  the  population  to  be 
served  is  students  currently  enrolled  in 
the  specified  schools  who  need  job 
placement,  or  if  the  schools  will  be 
collaborating  with  service  providers  to 
employ  persons  with  disabilities  on 
postsecondary  campuses. 

Discussion:  The  Secretary  intends 
that  students  with  disabiUties  currently 
enrolled  on  postsecondary  campuses 
who  need  job  placements  be  served,  and 
allows  applicants  to  propose  from 
among  a  variety  of  approaches. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  term  "placement  percentages" 
could  be  interpreted  as  quotas,  which 
may  be  a  controversial  and  distracting 
term,  and  is  therefore  unnecessary  to  be 
included  in  the  priority. 

Discussion:  The  Secretary  intends 
that  applicants'  efforts  and  abilities  to 
place  students  with  disabiHties  be 
increased  through  proposed  project 
activities.  Projects  engaged  in  those 
placements  may  report  current 
successes  in  a  variety  of  ways  including 
percentage  of  students  with  disabilities 
placed,  and  track  changes  in  placements 
for  students  with  disabilities,  resulting 
from  project  activities. 

Changes:  The  term  "placement 
percentages"  has  been  changed  to  "job 
placement". 

Comment:  One  commenter  requested 
a  clarification  of  the  term  "work 
experiences"  with  respect  to  the 
compensation  status  for  the  worker  witD 
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a  disability  (are  they  to  be  paid  or  are 
they  voluntary?). 

Discussion:  The  Secretary  allows 
applicants  to  propose,  from  among  a 
variety  of  methods  for  providing  work 
experiences,  paid,  voluntary,  or  a 
combination  of  approaches. 

Changes:  None. 

Children  with  Severe  DisiDiiitieb 
Pro  gram 

Comment:  One  commenter  indicated 
there  was  a  lack  of  specific  reference  to 
children  with  medically  fragile 
conditions  in  the  program  priorities  for 
the  Children  with  Severe  Disabilities 
Program. 

Discussion:  Projects  focusing  on 
children  with  medically  fragile 
conditions  are  not  precluded  under 
these  program  priorities  as  written. 
Delineating  specific  severely  disabling 
conditions  in  these  priorities  would  be 
unnecessarily  prescriptive. 

Changes:  None. 

Priority  1 — Outreach:  Serving  Students 
with  Severe  Disabilities  in  Integrated 
Environments 

Comment:  One  commenter  expressed 
concern  that  there  does  not  appear  to  be 
a  clear  transition  from  the  outreach 
priority  to  the  innovations  priority  that 
would  assist  schools  in  initiating  the 
development  of  inclusive  programs. 

Discussion:  The  intent  of  priorities  1 
and  2  is  different.  The  intent  of  priority  1 
is  to  increase  the  capacity  of  local 
school  districts  or  State  educational 
agencies  in  integrated  settings  and 
encourage  the  development  of 
demonstration  sites.  The  Secretary 
expects  that  the  outreach  priority  will 
facilitate  the  adoption  and 
implementation  of  validated  educational 
models  or  components  of  models  by 
encouraging  applicants  to  utilize  a 
variety  of  outreach  activities  including 
developing  inclusive  education 
demonstration  sites.  The  intent  of 
priority  2,  on  the  other  hand,  is  to  study 
strategies  for  educating  students  with 
disabilities  full  time  in  regular  classes. 
.\s  the  strategies  developed  in  these 
projects  are  validated,  they  may,  in 
future  years,  be  spread  through  priorities 
similar  to  priority  1. 

Changes:  None. 

Comment:  Two  commenters 
expressed  concern  that  the  Outreach 
priority  is  too  broad  in  scope  because  it 
encompasses  both  school  and 
community  integration  and 
recom.mended  that  the  priority  be 
limited  to  address  only  school 
integration  so  as  to  encourage  similar 
study  designs  across  projects. 

Discussion:  The  intent  of  the  Outreach 
priority  is  to  facilitate  the  adaptation 


and  implementation  of  proven  models  in 
other  sites.  Because  these  projects  are 
not  studies,  there  is  no  reason  to  restrict 
their  scope. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  while  priorities  1  and  2  should 
clearly  target  the  inclusion  of  students 
with  severe  disabilities,  it  should  be 
acknowledged  within  the  priority 
description  that  this  type  of  staff 
training  will,  at  least,  indirectly  affect 
students  with  milder  disabilities  as  well. 

Discussion:  The  Secretary  agrees  that 
the  training  provided  under  these 
projects  could  benefit  other  groups  of 
students,  including  students  with  mild 
disabilities.  However,  this  potential 
secondary  benefit  should  not  affect  the 
designs  or  activities  of  the  projects. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  because  of  increased 
interest  in  inclusive  programming  at 
least  six  proposals  be  funded  for  priority 
1  and  2. 

Discussion:  In  announcing  proposed 
priorities,  the  Secretary  does  not 
establish  funding  levels  for  the  projects. 
Information  about  funding  levels  will  be 
provided  when  the  Secretary  invites 
applications  for  specific  competitions. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  this  priority  require  applicants  to 
focus  on  children  with  more  severe 
disabihties  but  to  operate  within  a' 
model  that  serves  all  children  with 
special  needs  so  as  to  allow  a  more 
rational  planning  process. 

Discussion:  The  Secretarj'  agrees  that 
in  many  settings  a  more  holistic 
planning  process  would  facilitate  more 
uniform  inclusion  of  students  with 
special  needs.  Certainly  the  projects 
funded  under  this  priority  could  apply 
such  a  framework.  At  the  same  lime, 
schools  may  differ  in  how  they  approach 
tiie  planning  process.  To  require  a 
particular  framework  seems  unduly 
restrictive. 

Changes:  None. 

Comment:  One  conunenter  suggested 
that  the  term  "integration"  be  replaced 
with  the  word  "inclusion"  in  priorities  1 
and  3.  Another  commenter  expressed 
concern  that  priority  1  will  support 
projects  that  maintain  "traditional 
integration"  rather  than  more  inclusive 
education.  The  commenter 
recommended  the  wording  for  Priority  1 
be  examined  with  this  concern  in  mind. 

Discussion:  Review  of  these  priorities 
does  not  support  this  concern.  Priority  1 
requires  that  the  models  or  components 
of  models  be  based  on  current  research 
and  theory,  and  these  would  certainly 
include  the  concepts  of  inclusive 
education.  The  types  of  practices  listed 


as  examples  similarly  do  not  support 
this  concern.  "Integrated"  is  the  term 
used  in  the  authorizing  legislation  and 
program  regulations.  Its  use  in  these 
priorities  is  not  intended  to  suggest 
limits  on  the  degree  to  which  students 
with  disabihties  are  included  in 
particular  environments. 
Changes:  None. 

Priority  2— Developing  Innovations  for 
Educating  Children  with  Severe 
Disabilities  Full-Time  in  General 
Education  Classrooms 

Comment:  Two  commenters 
recommended  that  priority  2  be 
expanded  to  support  research  projects 
at  the  middle  and  high  school  levels  in 
addition  to  the  elementary  school  level. 

Discussion:  The  Secretary  agrees 
these  are  important  levels  and  will 
consider  this  area  for  a  program  priority 
in  the  future.  The  current  priority  2, 
however,  is  designed  to  support 
research  projects.  By  restricting  the 
priority  to  strategies  appropriate  for 
elementary  schools,  it  is  more  likely  that 
similar  strategies  will  be  tested  across 
projects  and  provide  a  better  base  for 
drawing  conclusions  about  those 
strategies. 

Changes:  None. 

Priority  3 — Social  Relationships 
Research  Institute  for  Children  and 
Youth  with  Severe  Disabilities 

Comment:  One  commenter  asked  for 
clarification  in  the  wording  of  the 
purpose  statement  in  priority  3  as  it 
appears  to  be  missing  some  text. 

Discussion:  The  Secretary'  agrees  that 
some  text  was  inadvertently  omitted 
from  the  purpose  statement  of  proposed 
priority  3. 

Changes:  The  priority  has  been 
modified  to  include  the  text  that  was 
inadvertently  omitted. 

Secondary  Education  and  Transitional 
Services  for  Youtii  with  Disabilities 

Program 

Comment:  One  commenter  stressed 
the  importance  of  on-going  case 
management  and  transitional  services. 

Discussion:  While  the  provision  of 
case  management  and  transitional 
services  in  general  is  not  specifically 
addressed  in  these  priorities,  a  purpose 
of  the  State  Systems  for  Transition 
Services  for  Youth  with  Disabilities 
Program,  which  has  been  announced  as 
a  separate  competition,  is  to  increase 
the  availability,  access,  and  quality  of 
transition  services.  Funds  under  that 
program  are  to  be  used  to  improve  the 
capacity  for  case  management. 

Changes:  None. 
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Ccrr.mert:  Two  commenters  indicated 
that  projected  funding  levels  for 
priorities  urdrr  some  programs  are  too 
low  to  suppurt  successful  projects 

Discussion.  Project  funding  levels  are 
not  part  of  the  proposed  priority  and  are 
not  subject  to  comment  here. 

Changes:  Non", 

Comment:  One  comrr:enter 
recommendrd  reversing  the  order  of 
priorities  one  and  two  because  of  a 
belief  that  the  second  proposed  priori  iy 
represents  a  more  important  approach  in 
terms  of  long-term  outcomes. 

Discussion:  The  order  in  which  the 
proposed  priorities  were  listed  is  not  a 
reflection  of  the  relative  importance 
atta'jhed  to  the  particular  priority  areas. 
The  specific  priorities  selected  in  any 
year  and  the  funding  level  for  particular 
priorities  is  dependent  upon  a  number  of 
factors,  and  will  be  announced  when  the 
Secretary  invites  applications  for 
specific  competitions. 

Changes:  None. 

Priority  2 — Model  Demonstration 
Projects  to  Identify  and  Teach  Skills 
Necessary  for  Self-Determination 

Comment:  One  commenter  supported 
the  purpose  and  intent  of  priority  2' 
Model  Demonstration  Proiects  to 
Identify  and  Teach  Skills  Necessary  for 
Self-Determination  and  suggested  that 
these  skills  be  taught  in  fully  inclusive 
environments. 

Discussion:  The  priority  presently 
requires  that  the  proposed  project 
support  a  range  of  opportunities  both  in- 
schooi  and  out-of-school  that  could 
provide  experiences  leading  to  the 
development  of  skills  necessary  for  self- 
determination.  The  Secretary  agrees  that 
these  skills  are  best  tau.cht  :n  integrated, 
community  sellings. 

Cnanges:  The  project  design  has  been 
changed  to  require  that  the  model 
incorporate  the  range  of  opportunities  or 
potential  opportunities  in-schoo!  and 
out-of-schoo!  in  integrated,  community 
settings  that  could  provide  these 
experiences  that  develop  self 
determination. 

Priority  3 — Research  Projects  on  the 
Transition  of  Special  Populations  to 
Integrated  Postsecondary  Environments 

Comment:  One  commenter  suggested 
that  projects  focusing  on  students  with 
severe  intellectual  disabilities  be 
considered  under  priority  3:  Research 
Projects  on  the  Transition  of  Special 
Populations  to  Integrated  Postsecondary 
Environments. 

Discussion:  Although  an  overall  goal 
of  the  Secondary  Education  and 
Transitional  Services  for  Youth  with 
Disabilities  Program  is  to  support  efforts 
that  develop  more  effective  strategies 


for  all  students  who  present  a  greater 
challenge  to  the  system,  the  program  m 
the  past  has  supported  entire 
competitions  and  individual  projects 
Within  competitiors  focusing  on  youth 
with  severe  intellectual  disabilities. 
While  these  efforts  have  developed  a 
variety  of  strategies  for  this  population, 
there  are  only  a  few  isolated  strategies 
for  the  three  populations  identified  in 
the  pri.iriiy.  There  are  even  fewer 
exarr.plf.s  that  consolidate  these 
strategies  into  successful  service 
delivery  models  for  these  population. 
However,  the  Secretary  will  consider 
future  priorities  that  focus  on  the 
development  of  additional  effective 
strategies  for  youth  with  severe 
intellectual  disabiUties. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  under  priority  3:  Research  Projects 
on  the  Transition  of  Special  Populations 
to  Integrated  Postsecondary 
Environments  the  populations  to  be 
served  should  include  other  low 
incidence  and  underscrved  populations. 
The  commenter  also  recommended  that 
collaboration  be  extended  to 
professionals  associated  with  the 
corrections  or  judicial  fields,  as  well  as 
mental  health  professionals. 

Discussion:  Due  to  the  limited  number 
of  availah'e  strategies  for  the  identified 
populations,  the  Secretary  intends  to 
limit  this  priority  to  research  for  these 
specific  groups.  Applicants  are 
encouraged  to  form  consortia  or  multi- 
site  approaches  to  recruit  a  sufficient 
number  of  project  participants. 
However,  the  Secretar>'  maintains  that 
the  strategies  identified,  developed,  or 
tested  by  the  project  design  have 
specific  implications  for  at  least  one  of 
the  special  populations  named  in  this 
priority.  Since  the  priority  presently 
encourages  collaboration  with  "other 
providers  of  adult  services,"  projects  are 
encouraged  to  collaborate  with  all 
professionals  relevant  to  the  successful 
transition  of  project  participants. 

Changes:  None. 

Title  of  Program:  Early  Education 
Program  for  Childf-en  with  Disabilities. 

CFDA  No,  84.024. 

Purpose:  To  provide  Federal  support 
for  a  variety  of  tictivilies  designed  to 
address  the  special  problems  of  infants, 
toddlers,  and  preschool  aged  children 
with  disabilities,  and  to  assist  State  and 
local  entities  m  expanding  and 
improving  programs  and  services  for 
those  children  and  their  families. 
Activities  include  demonstration. 
outreach,  experimental,  research,  and 
training  projects,  and  research  institutes. 

Pnonties:  In  accordance  with  the 
Education  Department  Genera! 
Administrative  Regulations  fEDCAR)  in 


34  CI  R  75.105(c)(3),  the  Secretary  will 
give  an  absolute  preference  under  this 
program  to  applications  that  respond  to 
the  following  priorities;  that  is,  the 
Secretary  will  select  for  funding  only 
those  applications  proposing  projects 
that  meet  these  priorities. 

Priority  1:  Early  Childhood  Model 
Demonstration  Projects 

This  priority  supports  projects  that 
develop,  implement,  evaluate,  and 
disseminate  new  or  improved 
approaches  for  serving  young  children 
with  disabilities  (infants,  toddlers,  and 
children  ages  birth  through  eight)  and 
their  famiUes.  Under  this  priority,  to  the 
extent  appropriate,  projects  will  provide 
ser\ice8  to  children  in  the  types  of 
settings  in  which  young  children  without 
disabilities  would  participate.  This  may 
include  models  developed  for  use  in 
homes  or  in  hospitals  (such  as  neonatal 
intensive  care  units). 

Project  Design:  Projects  supported 
under  this  priority  will  be  major 
contributors  of  models  and  components 
of  models  for  service  providers  in  the 
field  and  the  Outreach  projects  funded 
under  the  Early  Education  Program  for 
Children  with  Disabilities.  Therefore, 
projects  must  produce  models  that  have 
been  rigorously  evaluated  (1)  at  the 
original  model  development  site  with 
positive  results,  and  (2)  at  other  site 
locations  to  determine  whether  the 
model  can  be  adopted  by  other  sites  and 
yield  similar  positive  results.  As 
described  under  Period  of  Award 
(below),  projects  supported  under  this 
priority  will  be  reviewed  during  the 
third  year  of  their  project  period  to 
examine,  among  other  factors,  the 
degree  to  which  the  evaluation  findings 
at  the  original  site  are  promising,  and 
the  quality  of  the  evaluation  design 
proposed  to  test  the  model  at  other  sites 
during  years  four  and  five.  Should  the 
project  be  continued  after  year  three,  the 
project  must  have  secured  other  funding 
to  support  the  operation  of  the  model  at 
the  original  site  so  that  all  or  most  of  the 
grant  funds  during  years  four  and  five 
may  be  used  to  support  the  adoption 
and  evaluation  of  the  model  at  other 
sites. 

Projects  must  (1)  address  a  specific 
service  problem  or  issue;  (2)  address 
specific  components  or  procedures  of 
the  model  and  the  rationale,  based  on 
theory,  research,  or  evaluation,  for  those 
components  or  procedures:  and  (3) 
delineate  specific  types  of  young 
children  (i.e..  by  age,  disability  or 
diagnosis,  level  of  functioning)  and  their 
families. 

The  Secretary  will  give  competitive 
preference  (by  awarding  up  to  10 
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additional  points)  to  projects  that 
provide  evidence  that  they  will  develop, 
implement,  evaluate,  and  disseminate 
appropriate  models  for  providing 
services  for  (1)  groups  of  infants. 
toddlers,  or  young  children  with 
disabilities  and  their  families  from 
cultural,  linguistic,  or  racial  minority 
groups,  including  Native  Americans;  or 
(2)  young  children  with  disabilities  (ages 
three  through  five)  who  were  prenatally 
exposed  to  drugs  or  alcohol  and  are 
enrolled  in  preschool  programs.  Projects 
addressing  the  competitive  preference 
must,  to  the  extent  appropriate,  provide 
services  to  children  in  the  types  of 
settings  in  which  young  children  without 
disabilities  would  participate. 

Evaluation:  Projects  must  use  an 
evaluation  design  that  measures 
multiple,  functional  outcomes  for  the 
young  children  wth  disabilities  and 
their  families  who  participate  in  the 
proposed  interventions. 

Period  of  Award:  The  Secretary  will 
approve  projects  with  a  project  period  of 
up  to  60  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  In  determining 
whether  to  continue  a  project  for  the  last 
two  years  of  the  project  period,  in 
addition  to  considering  factors  in  34  CFR 
7"5.253(a),  the  Secretary  also  will 
consider  the  recommendation  of  a 
review  team  consisting  of  three  experts 
selected  by  the  Secretary'.  The  services 
of  the  review  team,  including  a  two-day 
visit  to  the  project,  are  to  be  performed 
during  the  project's  third  year,  and  may 
be  included  in  that  year's  armual 
evdluation  that  the  grantee  is  required  to 
perform  under  34  CFR  75.590.  Costs 
associated  with  the  services  to  be 
performed  by  the  three  review  team 
members  (estimated  to  be 
approximately  $3,000  total)  should  be 
incorporated  into  the  project's  budget 
for  year  thj-ee.  In  developing  its 
recommendation  the  review  team  will 
consider,  among  other  factors,  the 
following: 

(a)  The  degree  to  which  the  project's 
model  is,  or  will  be  by  the  end  of  year 
three,  designed  soundly,  replicable  by 
other  agencies,  and  providing  state-of- 
the-art  interventions  for  the  target 
population; 

(b)  The  extent  to  which  dissemination 
of  the  model  will  meet  a  significant  or 
unique  service  need  in  other  geographic 
locations; 

(c)  The  degree  to  which  the  project's 
evaluation  initially  produced 
compelling,  quantifiable  evidence  of  the 
effectiveness  of  the  model  as 
i-nplemented  at  the  original 
ce%-elopment  site; 

fd)  Documentation  that  funding  from 
sources  other  than  the  Early  Education 


Program  for  Children  with  Disabilities  is 
available  to  support  the  operation  of  the 
model  at  the  original  devwlcpmental  site 
during  years  four  and  five; 

(e)  The  extent  to  which  the  project  has 
documented  other  agencies'  commitment 
to  adopt  the  model  and  participate  in  its 
evaluation  during  years  four  and  five  of 
the  project  period;  and 

(f)  The  extent  to  which  the  project  has 
sound  plans  for  aiding  in  replication  and 
for  evaluating  the  model  in  replication 
sites  during  years  four  and  five  of  the 
project  period. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g), 

Priority  2:  Outreach  Projects 

This  priority  supports  projects  that 
build  the  capacity  of  educational  and 
other  agencies  to  implement  proven 
infant,  toddler,  or  early  childhood 
models  (including  inservice  training  of 
personnel  models),  selected  components 
of  those  models,  or  other  exemplary 
practices.  At  this  time.  States  are 
striving  to  implement  the  early 
intervention  formula  grant  part  H 
program  for  infants  and  toddlers  and 
provide  improved  services  to  preschool 
children  with  disabilities.  As  they  enter 
new  or  expanded  service  areas.  State 
agencies  and  local  service  agencies 
need  to  be  made  aware  of  the  range  of 
available,  successful  practices, 
curricula,  and  products.  Once  States  and 
local  service  agencies  select  one  or  more 
proven  models  for  adoption,  there  is  a 
need  for  staff  training  and  technical 
assistance  to  install  those  models  as 
services  are  developed  and  expanded. 
The  purpose  of  the  outreach  program  is 
to  support  projects  that  will  assist 
States,  local  education  agencies,  and 
local  service  agency  personnel  to  adopt 
proven  models,  components  of  models, 
or  other  exemplary  practices  that  will 
improve  early  intervention  or  special 
education  and  related  services  to 
children  with  disabilities  (birth  through 
eight  years  of  age). 

Project  Design:  Projects  must: 

(a)  Coordinate  their  dissemination 
and  replication  activities  with  the  lead 
agency  for  part  H  of  the  IDEA  for  early 
intervention  services  or  the  State 
educational  agency  for  special 
education  and  related  services  for 
preschool  services;  and 

(b)  Disseminate  and  assist  in 
replicating  proven  models  or  proven 
components  of  models  that  provide  or 
improve  services  needed  to  assist  young 
children,  aged  eight  and  below,  to 
achieve  their  optimal  functioning. 
Models  or  components  of  models,  at  a 
minimum,  must  include: 


(1;  Approaches  relevant  to 
programming  in  least  restrictive 
environments,  including  provision  of 
skills  necessary  to  function,  if 
appropriate,  in  integrated  educational 
settings; 

(2)  Effective  involvement  of  families  in 
the  planning  and  delivery  of  services; 
and 

(3)  Interagency  coordination  when 
multiple  agencies  are  involved  in  the 
provision  of  services  to  young  children. 

The  models  or  components  of  models 
must  be  state-of-the-art,  providing 
procedures  and  information  that  are  not 
readily  available  to  program  sites  within 
the  geographic  area  where  outreach  is 
planned.  The  models  or  components  of 
models  must  have  recent  unambiguous 
evaluation  information  demonstrating 
their  effectiveness.  In  addition,  the 
models  or  components  of  models  must 
be  consistent  with  part  B  or  part  H  of 
the  IDEA.  Outreach  activities  must 
include,  but  need  not  be  limited  to: 
public  awareness,  product  developmetft 
and  dissemination,  site  development, 
training,  and  technical  assistance. 
Projects  may  work  with  major  early 
childhood  associations,  provider  groups, 
or  agencies  in  disseminating  and 
replicating  the  proven  models  or 
components  of  models.  The  models  or 
components  of  models  selected  for 
outreach  need  not  have  been  developed 
through  the  Early  Education  Program  for 
Children  with  Disabilities.  Piojects  may 
disseminate  and  help  replicate  multiple 
models  or  components  of  models  that 
were  not  developed  by  the  applicant. 

For  projects  planning  to  conduct 
outreach  activities  in  more  than  a  single 
State,  the  plan  of  operation  must  only 
include  plans  concerning  specific  sites 
and  activities  for  the  initial  year.  During 
the  first  year  of  outreach  fimding.  States 
will  be  provided  information  by  the 
contractor  for  the  early  childhood 
technical  assistance  development 
system  funded  under  section  623(b)  of 
the  IDEA,  regarding  outreach  projects 
that  are  funded  under  this  priority,  and 
the  models  and  services  that  are  being 
offered  by  those  projects.  As  a  result. 
States  will  have  more  choices  regarding 
the  kinds  of  models  that  are  available  so 
that  particular  outreach  efforts  can  be 
better  matched  with  a  particular  State's 
needs.  The  technical  assistance 
development  system  funded  under 
section  623(b)  of  the  IDEA,  after 
determining  States'  needs  for  outreach 
services,  will  then  assist  the  States  and 
outreach  projects  in  matching  States' 
needs  with  outreach  project  resources. 
Outreach  projects  will  contact  States 
and  use  the  resultant  information  as  a 
basis  for  proposing  specific  plans  for 
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years  two  and  three  of  the  project 
period.  These  plans  will  be  finalized 
during  negotiation  of  grant  awards  for 
years  two  and  three  of  the  project 
period. 

The  Secretary  particularly  invites 
applications  for  projects  that  will 
address  underserved  groups,  such  as 
young  children  born  with  HIV  infection, 
those  p.-enatally  exposed  to  drugs  or 
alcohol,  and  those  who  are  members  of 
cultural,  linguistic,  or  racial  minority 
groups,  including  Native  Americans. 
However,  in  accordance  with  EDGAR  at 
34  CFR  75.105(cl(l),  an  application  that 
meets  this  invitational  priority  receives 
no  competitive  or  absolute  preference 
over  other  applications  for  other 
outreach  projects  that  serve  young 
children  with  disabilities  aged  birtli 
through  eight. 

Evaluation:  Each  project  must 
evaluate  the  dissemination,  replication, 
and  training  activities  to  determine  their 
effectiveness,  including  their  impact  on 
the  provision  of  services  to  young 
children  with  disabiUties.  Evaluation 
activities  must  include  types  and 
numbers  of  sites  where  outreach 
activities  are  conducted,  number  of 
persons  trained,  types  of  follow-up 
activities,  number  of  children  and 
families  served  at  the  sites  where 
models  are  adopted  or  adapted,  child 
and  family  progress  information,  and 
changes  in  the  model  made  by  the 
adapting  sites. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 

Priority  3:  Experiinental  Projects 

This  priority  supports  investigations 
that  compare  the  effects  and  costs  of 
alternative  interventions  or  approaches 
for  serving  infants,  toddlers,  or 
preschool-aged  children  with  disabilities 
and  their  families.  Interventions  selected 
for  comparison  must  include  those  for 
which  information  is  unavailable 
regarding  their  relative  effects  and  costs 
for  particular  groups  of  children  or 
within  particular  settings  or  conditions. 

This  priority  addresses  the  need  to 
provide  information  to  ser\'ice  providers 
and  others  regarding  the  relative  effects 
and  costs  of  different  interventions. 
Historically,  program  developers  have 
collected  information  about  the  efficacy 
of  a  particular  intervention  but  typically 
have  not  conducted  research  to 
determine  its  effects  and  costs  as 
compared  to  other  interventions  having 
the  same  or  similar  objectives.  Potential 
adopte.'^s,  when  considering  an  array  of 
different  interventions,  often  have 
insufficient  information  on  which  to 
make  informed  choices.  However, 
previous  comparative  investigations 


have  not  necessarily  provided  data  that 
demonstrate  the  clear  superiority  of  one 
intervention  over  another.  Frequently, 
there  is  an  interaction  between  the 
characteristics  of  the  participants  or  the 
settings  and  the  effects  of  the 
interventions.  Therefore,  projects 
supported  under  this  priority  must 
design  the  research  in  a  manner  that 
will  identify  which  interventions  are 
likely  to  be  most  effective  with  which 
children  and  families,  given  specific 
characteristics  and  kinds  of  settings. 
The  outcome  of  this  priority  is  expected 
to  be  a  set  of  projects  that  contribute 
information  to  the  knowledge  base 
regarding  the  relative  effects  and  costs 
of  different  interventions.  That 
information  should  lead  to  the 
improvement  of  services  provided  to 
infants,  toddlers,  or  preschool-aged 
children  with  disabilities  and  their 
families. 

Project  Design:  Projects  funded  under 
this  priority  must  (1)  address  a  specific 
problem  or  issue  of  importance  to  the 
field;  (2)  identify  specific  approaches  or 
interventions  that  will  be  compared;  (3) 
carry  out  the  research  within  a 
conceptual  framework,  based  on 
previous  research  and  theory,  that 
provides  a  basis  for  the  interventions  to 
be  compared  and  the  research  design; 
(4)  collect  a  variety  of  descriptive  and 
outcome  data,  including  specific 
descriptive  information  regarding  the 
children  and  families  targeted  by  the 
project  (e.g.,  age,  disabihty,  level  of 
functioning)  and  multiple,  functional 
outcome  measurements  for  the  young 
children  with  disabilities  and  their 
families  who  participate  in  the  proposed 
interventions. 

Further,  projects  supported  under  this 
priority  must: 

(a)  Compare  the  alternative 
interventions  or  approaches  in  typical 
service  settings; 

(b)  Conduct  the  investigations  using 
methodological  procedures  that  will 
produce  unambiguous  fmriings  regarding 
the  relative  effects  and  costs  of  the 
alternative  interventions  as  well  as  any 
findings  on  interaction  effects  between 
particular  approaches  and  particular 
groups  of  children  or  particular  contexts; 
and 

(c)  Design  the  research  and 
dissemination  activities  in  a  manner 
that  will  lead  to  improved  ser\'ices  for 
infants,  toddlers,  or  preschool-aged 
children  with  disabilities  and  their 
families. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 


Priority  4:  Training  of  Early  Intervention 
Service  Providers  through  Training  of 
Faculty  from  Institutions  of  Higher 
Education  (CFDA  84.024) 

This  priority  supports  projects  that 
provide  training  to  personnel  currently 
providing  early  intervention  services 
through  the  development, 
implem.entation,  evaluation,  and 
dissemination  of  training  models  for 
college  or  university  faculty  members.  It 
addresses  the  need  for  state-of-the-art 
faculty  level  expertise  and  early 
intervention  service  provider  expertise 
that  has  developed  subsequent  to  the 
establishment  of  the  part  H  Program  for 
Infants  and  Toddlers  under  the  IDEA 
and  the  expanded  knowledge  base 
relative  to  early  intervention  services. 
Although  a  variety  of  professionals  from 
a  variety  of  settings  may  provide 
training  for  early  intervention  service 
providers,  this  priority  addresses  the 
need  for,  and  is  restricted  to,  training 
college  and  university  faculty  members 
who  are  providing  training  for  personnel 
currently  providing  early  intervention 
services. 

Project  Design:  A  model  project 
supported  under  this  priority  must 
address  training  for  current  college  and 
university  faculty  members  who  are  or 
plan  to  be  engaged  in  the  training  of 
personnel  who  provide  direct  early 
intervention  services  to  infants  and 
toddlers  with  disabilities.  A  model 
project  must  be  based  on  a  conceptual 
framework  that  identifies  the  existing 
roles  and  responsibihties  both  of  the 
faculty  members  and  of  early 
intervention  service  providers  they  will 
train,  the  changes  required  in  those  roles 
and  responsibilities,  and  the  skills 
needed  to  implem.ent  the  new  roles.  The 
model  project  must  develop,  implement, 
evaluate,  and  disseminate  training 
curricula  for  use  by  faculty  members, 
including  procedures  and  materials 
appropriate  for  some  or  all  of  the  ten 
professional  disciplines  listed  under 
section  303.12(e)  of  the  regulations 
governing  part  H  of  the  IDEA 
(audiologists,  nurses,  nutritionists, 
occupational  therapists,  physical 
therapists,  physicians,  psychologists, 
social  workers,  special  educators, 
speech  and  language  pathologists). 
Training  curricula,  procedures,  and 
materials  must  include  discipline- 
specific  content,  as  well  as 
multidisciplinary  content  related  to 
developing  and  implementing 
Individualized  Family  Service  Plans, 
8er\'ice,  coordination  services, 
coordinating  family  focused  early 
intervention,  and  providing  respite  and 
family  support  services  and  other 
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services  described  in  part  H  of  the 
IDE.-V  Training  curricula  must  address 
competencies  related  to  cultural, 
linguistic,  and  minonty  grocps.  as 
appropriate.  Training  curricula  must 
also  be  specific  as  to  the  types  of 
activities  faculty  members  shall  use  to 
trsin  early  intervention  service 
providers.  Model  projects  funded  under 
this  priority  must  (1)  conduct  a  needs 
assessment  to  determine  the  training 
needs  of  early  intervention  service 
providers  as  well  as  the  needs  of  faculty 
members  expected  to  provide  that 
training,  (2)  coordinate  the  training 
activities  with  the  State  part  H  lead 
agencies  within  the  region,  (3)  determine 
feasible  methods  to  address  those 
training  aeeds,  (4)  validate  training 
content  and  training  methods,  (5) 
implement  the  training  model  for  faculty 
members  using  one  or  more  of  a  variety 
of  delivery  mechanisms  [e.g.,  summer 
institutes,  on-site  workshops,  self-study 
print  materials  or  other  media, 
telecommunications,  etc.),  and  (6) 
implement  the  training  of  early 
intervention  service  providers  by  faculty 
members  trained  under  (5)  and  arrange 
for  the  trainees  to  recerve  credits 
leading  to  licensure,  degree,  or 
credentialling.  To  satisfy  unanticipated 
training  needs  identified  through  th^ 
needs  assessment,  projects  must 
maintain  a  flexible  staffing  plan  that 
allows  for  hiring  experts  to  develop  or 
provide  particular  kinds  of  training  as 
appropriate. 

In  order  to  provide  state-of-the-art 
training,  projects  must  (1)  communicate 
and  collaborate  with  other  training 
p-ojects  funded  by  the  Office  of  Special 
Education  Programs  (OSEP)  and  other 
agencies,  (2)  utilize,  as  appropriate, 
training  methods  and  materials 
developed  by  those  projects  (including 
methods  and  materials  developed  by  the 
Early  Childhood  Research  Institute- 
Personnel),  and  (3)  collaborate,  as 
appropriate,  with  State,  regional  or 
national  professional  licensing  and 
accreditation  agencies  to  offer 
continuing  education  units  for  training 
participants. 

The  Secretary  intends  to  make  four 
awards  under  this  priority.  One  award 
will  be  made  in  each  of  the  four 
following  gec^aphic  areas  to  conduct 
training  of  faculty  L-om  some  or  all 
institutions  of  higher  education  within 
that  geographic  area.  Faculty  members 
and  institutions  selected  in  each  area 
must  in  turn  provide  training  for  early 
intervention  direct  service  providers  in 
one  or  more  of  the  States  witkin  the 
area  The  areas  are: 

(1)  West  (Hawaii.  Waata^on. 
Oregon.  Alaska.  Califemia.  Maho. 


Nevada.  Montana.  Wyoming.  Utah. 
Arizona,  New  Mexico,  Colorado,  Guam. 
Northern  Marianas.  Palan.  American 
Samoa): 

(2)  Midwest  (North  Dakota.  South 
Dakota.  Wisconsin.  IlHnois,  Nebraska. 
Oklahoma,  Texas,  Kansas.  Michigan. 
Indiana.  Minnesota.  Iowa.  Missouri): 

(3)  Northeast  (Maine,  New 
Hampshire.  Vermont.  Massachusetts. 
Rhode  Island,  Connecticut.  New  York. 
Permsylvania.  Maryland.  New  Jersey, 
Ohio,  Delaware);  and 

(4)  Southeast  (District  of  Columbia. 
Virginia,  West  Virginia,  Kentucky, 
Tennessee,  Arkansas,  Louisiana,  North 
Carolina,  South  Carolina.  Mississippi. 
Georgia,  Alabama,  Florida.  Puerto  Rico. 
Virgin  Islands). 

Evaluation:  Projects  must  evaluate  the 
effectiveness  of  the  training  through 
assessment  of  participant  skills  (of  both 
the  facnlty  members  trained  to  provide 
training  as  well  as  the  early  intervention 
direct  service  personnel  trained  by  those 
faculty  members)  during  and 
immediately  following  the  training  and 
thjough  administration  of  follow-up  and 
support  measures  that  ensure  that  the 
participants  master  and  effectively 
implement  the  new  content  and  skills. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  14C9(g). 

Priority  5:  Early  Childhood  Research 
Institute — Service  Implementation  and 
Capacity  for  Providing  Early 
Intervention  Services 

This  priority  establishes  an  Early 
Childhood  Research  Institute  to  identify 
service  patterns  and  gaps  for  children 
with  disabilities,  including  those  at  risk, 
ages  birth  thnrugh  five  years,  in  several 
States.  At  least  two  of  the  States 
selected  for  study  must  serve  all  three 
groups  of  eligible  infants  and  toddlers 
under  part  H  (i.e..  (1)  children 
experiencing  developmental  delays;  (2) 
children  having  a  diagnosed  physical  or 
mental  condition  that  has  a  high 
probability  of  resulting  in  developmental 
delay;  and  (3;  children  who  are  at  risk  of 
having  developmental  delays]  and  all 
children  with  disabilities  aged  three 
through  five. 

Project  Design:  The  institute  must 
conduct  research  within  a  conceptual 
framework  that  includes  the 
characteristics  of  eligible  children  (and 
their  probable  service  needs),  the  State 
and  local  factors  that  potentially  affect 
the  availability  and  provision  of 
services,  and  the  potentially 
explanatory  variables  (based  on  theory 
or  research).  Specific  research  questions 
must  follow  from  the  conceptual 
framework,  as  well  as  focus  on  the 
interrelatedness  of  policy  development. 


policy  implemrntation  (at  the  State  and 
local  level),  and  program 
implementation  (at  the  family  and  child 
level).  The  major  unit  of  analysis  for  the 
research  must  be  the  child  and  the 
child's  family  (and  the  services 
provided),  with  descriptive  and 
explanatory  info.-mation  collected  at 
local  and  State  levels  to  explain 
variations  observed  in  the  availability 
and  provision  of  services  to  individual 
children  and  families  in  different 
communities  and  families. 

The  research  must  provide 
information  that  can  be  used  by  policy- 
makers and  administrators  at  Federal, 
State,  and  local  levels  to,  (1)  identify 
factors  that  facilitate  or  interfere  with 
service  implementation.  (2)  identify 
useful  solutions  to  service  delivery 
problems  faced  by  State  and  local 
service  providers,  and  (3)  examine  the 
impact  of  variations  in  eligibility 
criteria,  funding  sources,  interagency 
collaborative  arrangements,  and  service 
delivery  on  children  with  disabilities 
and  their  families.  The  institute  must 
conduct  both  descriptive  and 
explanatory  studies,  test  hypotheses  and 
propositions  derived  from  previous 
research  or  initial  institute  findings,  and 
use  a  combination  of  research 
methodologies,  including  survey 
research,  case  studies,  multiple  case 
studies  following  replication  logic 
document  analysis,  and  direct 
observation. 

Eligibility  criteria,  identification 
instruments  and  procedure.s,  funding 
sources  for  service  programs, 
interagency  collaboration,  and  service 
delivery  patterns  must  be  studied  in 
depth  in  multiple  sites  in  several  States. 
Sites  in  several  other  States  may  also  be 
Licluded  for  identifying  State-to-State 
variations  and  for  replicating  certain 
study  findings.  The  institute  must  study 
at  least  two  States  that  include  children 
at  risk  for  developmental  delay  under 
the  part  H  program  who  may  be  found 
ineligible  at  Lhree  years  of  age  for 
services  under  IDEA  part  B  and  chapter 
1  State-Operated  or  Supported  Programs 
for  Children  with  Disabilities. 

The  research  program  must  consider 
(1)  the  consequences  of  using  different 
eligibility'  criteria  and  identification 
instruments  and  procedures  on  the 
number  and  characteristics  of  children 
who  are  served  and  under  the  part  H. 
part  B,  and  chapter  1  programs;  (2)  the 
funding  sources  that  are  used  to 
complement  part  H  and  part  B  and 
chapter  1  funds  for  eligible  children,  and 
the  availability  of  other  funds  to  provide 
services  to  children  who  are  ineligible 
for  part  B  or  chapter  1  services  at  age 
three  who  have  continuing  learning 
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problems;  (3)  the  effect  of  different 
interagency  collaborative  arrangements 
at  the  State  and  local  levels  on  the 
availability  and  quality  of  services:  (4) 
the  patterns  of  service  delivery  that  are 
associated  with  variations  in  eligibility 
criteria,  funding  sources,  and 
interagency  coliaboranve  arrangements; 
and  (5)  other  factors  (e.g..  the  number  of 
available  qualified  personnel,  the 
number  of  service  placement  options  for 
children.  State  and  local  demographic 
characteristics,  geographic  features  such 
as  remoteness)  that  promote  or  hinder 
the  delivery  of  services  to  all  eligible 
children  within  the  sites  being  studied. 

In  carrying  out  its  research  activities, 
'he  institute  personnel  must 
demonstrate  expertise  in  each  of  the 
particular  rcseprch  methodologies 
employed.  Collaboration  between  and 
among  policy  researchers  and 
individuals  with  programmatic 
experience  with  infants  and  young 
children  is  essential.  The  institute  must 
also  provide  research  training  and 
experience  for  at  least  10  graduate 
students  annually. 

Dissemination:  Project  reports, 
products,  and  other  information  must  be 
broadly  disseminated  to  policy-makers 
and  administrators  specifically  at  State 
and  local  levels.  In  addition,  reports 
must  be  prepared  and  delivered  as 
described  at  20  U.S.C.  1409(g). 

The  Secretary  will  approve  one 
cooperative  agreement  with  a  project 
period  of  up  to  60  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  In  determining 
whether  to  continue  the  institute  for  the 
last  two  years  of  the  project  period,  in 
addition  to  considering  the  factors  in  34 
CFR  75,253(a),  the  Secretary  will 
consider  the  recommendation  of  a 
review  team  consisting  of  three  external 
experts  selected  by  the  Secretary.  The 
services  of  the  review  team  are  to  be 
performied  during  the  last  half  of  the 
institute's  second  year,  and  may  be 
included  in  that  year's  annual 
evaluation  that  the  recipient  is  required 
to  perform  under  34  CFR  75.590.  During 
all  other  years  of  the  project,  the 
recipient  must  comply  with  34  CFR 
75.590.  Costs  associated  with  the 
services  to  be  performed  by  the  three 
external  members  of  the  review  team 
must  be  paid  for  with  project  funds.  In 
developing  its  recommendation,  the 
review  team  will  consider,  among  other 
factors,  the  following: 

(1)  the  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  m.et  by  the  institute; 
and 

(2)  the  degree  to  wh;cti  the  institute's 
research  designs  and  methodological 


procedures  demonstrate  the  potential  for 
producing  significant  new  knowledge 

and  products. 

Program  Authority:  20  U.S.C.  1423. 

Title  of  Program:  Services  for 
Children  with  Deaf-Blindness  Program. 

CFDA  \o.  84.025. 

Purpose:  Toassist  States  in  assuring 
the  provision  of  early  intervention, 
special  education,  and  related  services 
to  infants,  toddlers,  children,  and  youth 
with  deaf-blindness;  to  provide 
technical  assistance  to  agencies  that  are 
preparing  adolescents  with  deaf- 
blindness  for  adult  placement;  and  to 
support  research,  development, 
replication,  preservice  and  inservice 
training,  parental  involvement  activities, 
and  other  activities  to  improve  services 
to  children  with  deaf-blindness. 

Priorities:  In  accordance  with  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  75.105(c)(3),  the  Secretary  will 
give  an  absolute  preference  under  this 
program  to  applications  that  respond  to 
the  following  priorities;  that  is,  the 
Secretary  will  select  for  funding  only 
those  applications  proposing  projects 
that  meet  these  priorities. 

Priority  1:  State  and  Multi-State 
Sen'ices  Projects  for  Children  with 
Deaf-Blindness  and  Optional  Pilot 
Projects  for  Children  with  Deaf- 
Blindness 

This  priority  supports  two  types  of 
projects:  (a)  State  and  Multi-State 
Projects  for  Children  with  Deaf- 
Blindness,  and  (b)  Optional  Pilot 
Projects  for  Children  with  Deaf- 
Blindness.  Public  and  non-profit  private 
agencies,  institutions,  or  organizations, 
including  the  Bureau  of  Indian  Affairs  of 
the  Department  of  the  Interior,  are 
eligible  to  compete  for  a  State  or  multi- 
State  project.  Of  these  applicants,  only 
those  applicants  whose  application  for  a 
State  or  multi-State  project  is  approved 
for  funding  are  eligible  to  have  their 
applications  reviewed  for  possible 
funding  of  a  pilot  project.  Applicants 
seeking  support  for  both  State  and 
Multi-State  Projects  for  Children  with 
Deaf-Blindness  as  well  as  the  Optional 
Pilot  Projects  for  Children  with  Deaf- 
Blindness  must  submit  a  two-part 
application,  each  complete  by  itself  and 
containing  its  individual  budget. 

(a)  State  and  Multi-State  Projects — 
State  and  multi-State  projects  must 
provide  services  to  infants,  toddlers, 
children,  and  youth  with  deaf-blindness 
and  technical  assistance  to  public  and 
private  agencies,  institutions,  and 
organizations  providing  early 
intervention,  early  identification, 
education,  transition,  vocational,  and 


related  services  to  children  with  deaf- 
blindness,  as  described  at  34  CFR  307.11. 
Applications  for  State  and  multi-State 
projects  will  be  evaluated  using  criteria 
at  34  CFR  307.33. 

(b)  Pilot  Projects  for  Children  with 
Deaf-Blindness — These  projects  are 
designed  to  supplement  activities 
supported  by  State  and  multi-State 
projects  by  facilitating  the  establishment 
and  implementation  of  validated, 
effective  educational  practices  in  the 
least  restrictive  school  and  community 
environments  in  selected  sites. 
Applications  for  Pilot  Projects  for 
Children  with  Deaf-Blindness  will  be 
evaluated  using  criteria  at  34  CFR 
307.36.  This  optional  pilot  project 
component  would  increase  the  capacity 
of  local  school  districts  or  State 
educational  agencies  to  serve  students 
with  deaf-blindness  in  integrated  school 
and  community  settings  and  encourage 
the  eventual  assumption  of  funding 
responsibilities  of  State  and  local 
authorities. 

The  outcomes  of  this  optional 
component  are  anticipated  to  include: 

(a)  The  establishment  at  pilot  sites 
within  the  State  of  tested,  effective 
practices  in  the  education  of  children 
and  youth  with  deaf-blindness  that 
address  the  heterogeneous  nature  of 
these  children  and  youth; 

(b)  The  widespread  implementation  of 
tested,  effective  practices  in  sites  that 
provide  opportunities  for  general  and 
special  education  personnel,  external  to 
the  project  sites,  to  observe  concrete 
examples  of  these  educational  concepts, 
and  to  have  "hands-on"  practice  and 
support  in  their  use;  and 

(c)  An  increase  in  the  quality  of 
effective  practices  for  children  with 
deaf-blindness. 

Project  Design:  A  project  may  propose 
to  establish  a  pilot  project  as  an 
additional  component  of  the  State  or 
multi-State  project.  Pilot  projects  must: 

(a)  Expand  local  educational  agency 
capabilities  by  providing  services  to 
children  with  deaf-blindness  that 
supplement  services  already  provided  to 
children  and  youth  through  State  and 
local  resources;  and 

(b)  Encourage  eventual  assumption  of 
funding  responsibility  by  State  and  local 
authorities. 

Specifically,  in  meeting  the 
requirements  of  this  pilot  component, 
projects  must: 

(1)  Implement,  in  selected  sites,  tested, 
effective  practices  in  the  education  of 
children  with  deaf-blindness; 

(2)  Address  the  heterogeneous  nature 
of  these  children,  their  need  for 
individualized  educational  and 
vocational  programming  and  for  the 
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CI   ';:,sition  of  functional,  age- 
i^orijpr-.ate  skills  essential  for 
-   "i.T.  .nity  integration; 

J  rromote  the  widespread  adoption 
and  implementation  of  tested,  effective 
practices  (a)  in  sites  that  provide 
opportunities  for  general  and  special 
education  personnel,  external  to  the 
established  project  sites,  to  observe 
exxunples  of  these  educational  concepts, 
and  to  have  "hands  on"  experience  in 
utilizing  these  practices,  strategies,  and 
techniques:  and  (b)  that  er\hance  the 
State-level  system  of  services  by 
increasing  the  number  and  quahty  of 
effective  practices; 

(4)  Initiate  and  maintain  collaboration 
with  relevant  agencies  providing 
services  to  children  with  deaf-blindness; 
and 

(5]  Initiate  activities  to  encourage  the 
eventual  assumption  of  funding  by  State 
and  local  authorities. 

Farther,  in  meeting  the  requirements 
under  the  optional  pilot  component 
activities  must: 

(1)  Be  based  on  current  theory  and 
research  and  provide  evidence  of  the 
validity  of  the  practices: 

(2}  Address  the  unique  needs  at  the 
project  sites; 

(3)  Focus  on  specific  outcomes  for 
project  participants; 

(4)  Promote  involvement  of  parents 
and  family  members  in  the  provision  of 
services  to  children  with  deaf-blindness; 
and 

(5)  Provide  documentation  of  changes 
resulting  from  the  implementation  of  the 
pilot  project  activities. 

The  Secretary  particularly  invites 
projects  that  propose  to  provide,  under 
this  optional  pilot  component,  validated 
effective  practices  related  to: 

fa)  Transition  from  school  to  adult  life 
in  the  community; 

(b)  Early  identification  and 
inte.nention  for  infants  and  toddlers 
with  deaf-blindness; 

(c)  Strategies  that  facilitate  the 
integration  of  students  with  deaf- 
blindness  into  neighborhood  schools; 

(d)  Acquisition  of  communication  or 
orientation  and  mobility  skills; 

(e)  N'onaversive  behavior 
management:  or 

(f)  Facilitation  of  family  involvement 
However,  in  accordance  with  EDGAR  at 
34  CFR  75.105(c)(1),  an  application  that 
meets  this  invitational  priority  receives 
no  competitive  or  absolute  preference 
over  applications  that  meet  the  State 
and  Multi-State -Projects  priority 
described  in  this  notice. 

Evaluation:  Projects  selected  for  the 
optional  pilot  project  component  must 
implement  an  evaluation  plan  that 
measures: 


(1)  Child-centered,  functional  skill 
outcomes  of  the  participating  children 
and  youth  with  deaf-blindness; 

(2)  Changes  resulting  from  the 
implementation  of  the  pilot  project 
activities,  inchiding  the  overall  outreach 
impact  of  the  project  on  both  the  staff  of 
the  schools  where  the  pilot  project  is 
located  and  visiting  personnel  external 
to  the  pnlot  site  or  sites:  and 

(3)  The  extent  of  involvement  of 
parents  and  family  members  in  the 
provision  of  services  to  children  with 
deaf-blindness. 

As  a  part  of  project  evaluation 
requirements,  each  project  must  collect 
and  report  cost  as  well  as  effects  data 
related  to  pilot  and  demonstration 
activities. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 

Priority  2:  Research  in  Social 
Relationships  for  Children  and  Youth 
with  Deaf-Blindness 

The  ptirpose  of  this  priority  is  to 
support  research  cooperative 
agreements  to  develop,  field-test  and 
disseminate  information  on  sodal 
support  strategies  to  improve  the  social 
integration  of  children  and  youth  with 
deaf-blindness  in  school,  neighborhood, 
and  community  settings.  The  goals  of 
the  research  projects  are  (a)  to  produce 
validated  procedures  for  the 
development  and  maintenance  of  social 
relationships  that  promote  positive 
lifestyle  changes  among  children  and 
youth  with  deaf-blindness,  and  (b)  to 
encourage  utilization  of  those 
procedures  in  integrated  settings  by 
policy  makers  and  program 
implementers. 

Although  significant  strides  have  been 
made  in  increasing  opportunities  for 
social  integration  of  children  and  youth 
with  deaf-blindness  in  school  and 
community  settings,  recent  research 
indicates  that  many  of  these  individuals 
have  few,  if  any,  friends  or  social 
supports  outside  of  their  family.  Poor 
interpersoiwl  skills  paired  with  the  lack 
of  social  supports  are  reportedly  the 
reasons  why  many  adults  with  deaf- 
blindness  leave  integrated  employment 
settings.  Students  with  deaf-blindness 
have  infrequent  and  inconsistent 
interactions  with  their  nondisabled 
peers  in  integrated  school  settings  when 
social  interaction  programs  and        ^ 
supports  are  absent 

Despite  a  broad  consensus  that  social 
integration  is  of  critical  importance  in 
the  lives  of  children  with  deaf-blindness 
and  their  families,  there  is  a  wide  gap 
between  that  belief  and  the  use  of 
systematic  intervention  efforts  to 
promote  social  integration  and  support 


There  is  little  empirical  information  tn 
assist  policy  makers  and  program 
implementers  in  ensuring  that 
individuals  with  deaf-biindr.ess  are 
socially  integrated  in  school, 
neighborhood,  work,  and  community 
settings. 

These  projects  have  the  potential  to 
increase  social  integration  and 
improving  the  quality  of  hfe  for 
individuals  vvith  deaf-blindness  and 
their  families.  Project  activities  will 
produce  an  empirical  basis  for  the 
selection  and  utilization  of  strategies  to 
increase  the  social  integration  of 
children  and  youth  with  deaf-blindness 
in  school,  neighborhood,  community, 
and  emploiTnent  settings.  The  projects 
must  generate  data-based  information 
that  describes  the  strategies,  supports, 
and  conditions  that  facilitate  the 
development  and  maintenance  of  social 
relationships  among  people  with  deaf- 
blindness  and  their  peers  w  :lhout 
disabilities. 

Project  Design:  Each  project  must 
present  a  svTithesis  of  relevant  extant 
research  to  serve  as  a  conceptual  and 
empirical  basis  for  the  proposed  social 
relationship  research  and  development 
activities.  Project  activities  must  extend 
the  field's  knowledge  base  on  the  use  of 
practices  that  promote  social 
relationships  among  children  and  youth 
with  deaf-blindness  and  their  peers  in 
integrated  school  and  comrr; unity 
settings.  Project  activities  must  be 
carried  out  in  integrated  school  and 
community  environm.ents  and  projects 
must  measure  initial  levels  of  social  and 
physical  integration  in  these  settings 
prior  to  the  proposed  activity. 

Projects  must  focus  on  and  develop 
strategies  related  tc  ore  or  more  of  the 
following: 

(a)  The  nature  of  social  relationships 
and  the  development  of  friendships 
between  individuals  with  deaf-blindness 
and  their  nondisabled  peers  (e.g.,  type, 
quantity,  quality,  and  duration)  in 
integrated  school,  work,  and  community 
settings; 

(b)  The  Ecope  cf  social  support  needs 
among  different  individuals  and  how 
they  vary  across  situations; 

(c)  The  strategies  for  providing 
effective  support  for  social  relationships 
in  elementary  schools,  middle  and  junior 
high  schools,  high  schools,  work 
settings,  neighborhoods,  and  community 
recreation  programs; 

(d)  How  to  create  social  networks  that 
provide  multiple  supports  across  school, 
neighborhood,  and  community  settings; 

(e)  Identifying  and  fostering  naturally 
occurring  opportunities  where  iiocia! 
relationships  can  develop; 
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(f)  Effective  strategies  for  peer 
involvement  across  chronological  ages 
and  settings  (e.g.,  preschool,  lower 
elementary,  upper  elementary,  etc.);  and 

(g)  How  social  relationships,  supports, 
and  networks  are  influenced  by 
transitions  and  whether  they  can  be 
maintained  during  periods  of 
transition — from  segregated  to 
integrated  programs,  from  elementary  to 
middle  and  junior  high  school,  from 
middle  and  junior  high  school  to  high 
school,  and  from  school  to  work. 

Projects  must  demonstrate  on-going 
collaborative  relationships  among 
personnel  from  the  settings  where  the 
project  activities  will  be  implemented, 
and,  as  appropriate,  among  institutions 
of  higher  education  and  other  State  or 
local  agencies  involved  in  serving 
students  with  deaf-blindness. 
Procedures  to  promote  involvement  of 
peers,  parents,  and  school  personnel 
(e.g.,  building  administration,  general 
and  special  educators,  related  services 
personnel)  and  relevant  community 
human  service  agencies  in  the  proposed 
project  must  be  clearly  delineated. 

Close  coordination  and  collaboration 
is  required  among  the  research  projects 
funded  under  this  priority  and  the  Social 
Relationships  Research  Institute  for 
Children  and  Youth  with  Severe 
Disabilities  priority  established  under 
the  Program  for  Children  with  Severe 
Disabilities.  Department  personnel  will 
assist  with  these  collaborative  efforts. 
Project  directors  and  OSEP  personnel 
will  meet  annually  and  work  to  ensure 
that  project  findings  are  shared  and 
disseminated  in  an  organized  manner. 
Projects  funded  under  this  priority  must 
contribute  to  the  production  of  social 
relationships  monographs  presenting 
findings  and  describing  promising 
practices  for  promoting  social 
relationahips.  Primary  responsibihty  for 
these  monographs  will  be  with  the 
Social  Relationships  Research  Institute 
for  Children  and  Youth  with  Severe 
Disabilities  established  under  the 
Children  with  Severe  Disabilities 
Program. 

Evaluation:  Project  design  and 
evaluation  must  employ  methodology 
that  can  accurately  describe  the 
complex  nature  of  social  relationships 
as  well  as  the  impact  of  various  social 
relationship  support  strategies  on 
student  lifestyle  outcomes.  Projects  must 
use  periodic  proceduia!  reliability 
checks  and  obtain  social  validity 
measures  for  students,  peers,  parents, 
and  school  personnel.  To  the  extent 
possible,  strategies  demonstrated  to  be 
effective  are  to  be  implemented  in  new 
settings  to  determine  the  replicability  of 
project  findings. 


Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 

(Program  Authority:  20  U.S.C.  1422) 

Title  of  Program:  Educational  Media 
Research,  Production,  Distribution,  and 
Training  Program. 

CFDA  No.  84.026. 

Purpose:  The  purposes  of  this  program 
are  to  promote--{l)  the  general  welfare 
of  deaf  and  hard-of-hearing  individuals 
by  (A)  bringing  to  those  individuals  an 
understanding  and  appreciation  of  films 
and  television  programs  that  play  an 
important  part  in  the  general  and 
cultural  advancement  of  hearing 
individuals:  (B)  providing  through  these 
films  and  television  programs  enriched 
educational  and  cultural  experiences 
through  which  deaf  and  hard-of-hearing 
individuals  can  be  brought  into  better 
touch  with  the  realities  of  their 
environment;  and  (C)  providing  a 
wholesome  and  rewarding  experience 
that  deaf  and  hard-of-hearing 
individuals  may  share  together;  (2)  the 
educational  advancement  of  individuals 
with  disabilities  by  (A)  carrying  on 
research  in  the  use  of  educational  media 
for  individuals  with  disabilities;  (B) 
producing  and  distributing  educational 
media  for  the  use  of  individuals  with 
disabilities,  their  parents,  their  actual  or 
potential  employers,  and  other 
individuals  directly  involved  in  work  for 
the  advancement  of  individuals  with 
disabilities;  (C)  training  individuals  in 
the  use  of  educational  media  for  the 
instruction  of  individuals  with 
disabilities;  and  (D)  utilizing  educational 
media  to  help  eliminate  illiteracy  among 
individuals  with  disabilities;  and  (3)  the 
general  welfare  of  visually  impaired 
individuals  by  (A)  bringing  to 
individuals  an  understanding  and 
appreciation  of  textbooks,  films, 
television  programs,  video  materials, 
and  other  educational  publications  and 
materials  that  play  an  important  part  in 
the  general  and  cultural  advancement  of 
visually  unimpaired  individuals;  and  (B) 
ensuring  access  to  television 
programming  and  other  video  material. 

Priorities:  In  accordance  with  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.105(c)(3),  the  Secretary  will 
give  an  absolute  preference  under  this 
program  to  applications  that  respond  to 
the  following  priorities;  that  is.  the 
Secretary  will  select  for  funding  only 
those  applications  proposing  projects 
that  meet  these  priorities. 

Priority  1:  Descriptive  Video 

This  priority  supports  one  or  more 
cooperative  agreements  for  the 
continued  implementation  and  delivery 


of  descriptive  video  for  individuals  who 
are  visually  impaired.  The  purpose  of 
descriptive  video  is  to  make  media  more 
accessible  to  individuals  with  visual 
impairments  by  describing  events  and 
actions  that  are  not  clear  from  the 
soundtrack  alone.  During  FY  1990  a 
study  was  conducted  on  the  viability 
and  cost  effectiveness  of  descriptive 
video.  This  study  indicated  that, 
although  descriptive  video  appears  to  be 
a  useful  and  viable  vehicle  in  providing 
people  with  visual  impairments  with 
additional  access  to  television  in  the 
form  of  descriptions  of  visual  images 
and  actions  on  the  television  screen  that 
are  not  sounded,  the  technology  needs 
continued  research  and  study.  Because 
of  the  overall  costs  of  producing  and 
broadcasting  descriptive  video  and  the 
fact  that  descriptive  video  technology  is 
new  and  still  evolving,  it  was  found  to 
be  not  commercially  viable  for  national 
broadcast  at  the  present  time.  This  is 
analogical  to  the  early  days  of  captioned 
television  and  the  development  of  Line 
21  closed  captioning.  The  FY  1990  study 
referred  to  above  recommended  a 
continuation  of  ongoing  activities 
conducted  by  public  and  cable  networks 
with  an  increase  in  program  offerings 
while  concurrent  evaluations  are 
conducted. 

Project  Design:  The  projects  funded 
under  this  priority  must: 

(a)  Identify,  select,  and  implement 
effective  methods  and  technologies  for 
providing  descriptive  video  programs  or 
movies.  These  must  include  methods 
and  technologies  for  recording, 
transmission,  and  reception  of 
descriptive  video  and  must  be  specific 
as  to  the  activities  and  equipment  that 
will  be  required; 

(b)  Develop  criteria  for  selecting 
programs  to  be  video  described  and 
made  available; 

(c)  Determine  the  number  of  hours  of 
descriptive  video  programs  or  movies 
made  available  over  public  or  cable 
television  or  through  home  video  during 
each  year  of  the  three-year  period; 

(d)  Obtain  agreement  from 
participating  producers  and  distributors 
to  permit  video  description  and 
transmission:  and 

(e)  Implement  a  comprehensive 
outreach  effort  to  inform  intended 
consumers  of  the  service  and  steps 
necessary  to  access  the  service,  and 
other  activities  necessary  to  sustain  the 
service,  such  as  educating  station 
managers  and  producers  and  promoting 
their  participation  and  contributions. 

Evaluation:  Projects  must  rigorously 
evaluate  the  effectiveness  of  the 
methods  and  technologies  used  in 
providing  descriptive  video  as  well  as 
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barriers  encountered  and  the  impact  on 
the  intended  target  populations. 

As  a  part  of  project  evaluation 
requirements,  each  project  shall  collect 
and  report  cost  as  well  as  effects  data 
related  to  the  implementation  and 
delivery  of  descriptive  video. 

Dissemination:  Project  reports  must 
include  specific  information  about  the 
methods  and  technologies  used  to 
provide  descriptive  video  as  well  as 
evaluation  information  as  to  the  impact, 
effectiveness,  and  costs  of  the  methods 
and  technologies.  Projects  must  report 
their  information  in  a  way  that  is  useful 
to  potential  service  providers  as  well  as 
consumers.  Information  must  be 
disseminated  to  clearinghouses, 
consumer  groups,  and  other  appropriate 
audiences. 

Priority  2:  Closed-Captioned  Daytime 
Programming 

This  priority  supports  one  or  more 
cooperative  agreements  for  the  closed- 
captioning  of  daytime  programming 
broadcast  nationally,  so  that  persons 
who  are  deaf  or  hard  of  hearing  can 
have  access  to  daytime  television 
programming  that  contributes  to  the 
general,  educational,  and  cultural 
experiences  and  advancement  of 
individuals  v/ith  hearing  impairments. 
These  projects  will  provide  access  to  the 
shared  cultural  experience  of  television 
to  persons  who  are  hearing  impaired, 
particularly  the  elderly  and  persons  at 
home  during  the  day,  who  wish  to  enjoy 
daytime  television. 

The  U.S.  Department  of  Education 
currently  sponsors  projects  that 
provides  access  to  closed-captioning  of 
news  and  public  information:  movies, 
mini-series,  prime  time,  and  specials; 
sports;  and  children's  programs.  In  most 
of  these  areas  the  Government's  efforts 
have  been  significantly  supplemented 
by  support  from  the  private  sector.  On 
the  other  hand,  little  captioned 
programming  is  available  during 
daytime  hours.  The  intent  of  this  priority 
is  to  provide  stimulation  to  maintain  and 
increase  access  to  daytime  television  for 
persons  with  hearing  impairment. 
Project  Design:  Projects  must: 

(a)  Select  programs  to  be  captioned, 
taking  into  account  the  preference  of 
consumers  for  particular  programs;  the 
diversity  of  types  of  programs  broadcast 
during  the  day;  and  the  contribution  of 
programs  to  the  general,  educational 
and  cultural  experiences  of  individuals 
with  hearing  impairments. 

(b)  Determine  the  number  of  television 
hours  to  be  captioned  using  funds  from 
this  project  and  the  number  of  hours 
projected  to  be  captioned  using  funds 
from  other  sources,  including  matching 
or  in-kind  contributions,  and  a  specific 


method  to  be  used  for  each  hour,  i.e., 
realtime,  off-line,  computer-assisted, 
etc.; 

(c)  Determine  the  type  and  use  of 
backup  systems  that  will  ensure 
successful,  timely  captioning  services; 
and 

(d)  Obtain  agreement  from  major 
commercial  or  cable  networks  to  permit 
captioning  of  their  programs. 

Evaluation:  Projects  must  implement 
procedures  for  monitoring  the  extent  to 
which  full  and  accurate  captioning  is 
provided  and  use  this  information  to 
make  refinements  in  captioning 
operations. 

Priority  3:  Special  Research. 
Development  and  Evaluation  Projects 

This  priority  supports  projects  to 
expand  the  effective  uses  of  captioning 
to  enhance  the  reading  and  literacy 
skills  of  individuals  who  are  deaf  or 
hard  of  hearing,  to  enhance  the  reading 
and  literacy  skills  of  individuals  with 
disabilities,  to  explore  captioning 
features  that  make  captioning  a  more 
effective  tool  in  extending  general 
television  programming  to  persons  with 
disabilities  and  to  adapt  and  test  the 
effectiveness  of  multi-media  technology 
in  the  education  of  individuals  with 
disabihties. 

Project  Design:  Projects  supported  by 
this  priority  must  address  one  or  more  of 
the  following  areas: 

(a)  Explore  and  test  uses  of  captioned 
television  and  videos  to  determine  those 
uses  that  are  effective  in  developing  or 
improving  reading  and  literacy  skills  of 
individuals  who  are  deaf  or  hard  of 
hearing; 

(b)  Explore  and  test  uses  of  captioned 
television  and  videos  to  determine  those 
uses  that  are  effective  in  improving 
reading  and  liieracy  skills  of  a  broad 
range  of  individuals  v/ith  disabilities, 
particularly  those  who  have  learning 
disabilities  or  limited  proficiency  in 
English; 

(c)  Compare  and  contrast  captioning 
features  such  as  verbatim  captioning 
versus  edited  captioning,  location  of 
captions,  highlighting  of  captions, 
variable  fonts,  and  variable  captioning 
rates,  for  extending  captioned  television 
to  a  broad  range  of  viewers  with 
disabilities,  including,  but  not  limited  to, 
persons  with  hearing  impairments;  and 

(d)  Adapt  and  test  the  effectiveness  of 
a  range  of  media  and  technologies, 
including  captioned  educational 
television,  adapted  computer  software, 
and  adapted  video  discs  for  improving 
the  range  of  educational  experiences, 
options,  and  environments  for 
individuals  with  disabilities,  including 
those  who  are  deaf  and  hard  of  hearing. 


The  Secretary  may  fund  one  or  more 
applications  in  each  of  these  three 
categories.  Projects  must: 

(1)  Address  a  specific  problem  or 
issue: 

(2)  Select  specific  activities  or 
technologies  to  test,  compare,  or  adapt 
based  on  previous  research  or 
evaluations;  and 

(3)  Target  a  particular  population  of 
individuals  with  disabilities. 

Evaluation:  Projects  must  conduct 
investigations  using  methodological 
procedures  that  will  produce 
unambiguous  findings  regarding  the 
impact  and  relative  effectiveness  of 
various  captioning  efforts.  Further, 
projects  must  evaluate  any 
dissemination  activities  to  determine 
their  effectiveness  in  benefitting 
intended  target  populations. 

As  a  part  of  project  evaluation 
requirements,  each  project  shall  collect 
and  report  cost  as  well  as  effects  data 
related  to  the  use  of  captioning. 

Dissemination:  Projects  must  report 
their  information  and  findings  in  a  way 
that  is  useful  to  potential  service 
providers  as  well  as  consumers. 
Information  must  be  disseminated  to 
clearinghouses,  technical  assistance 
organizations,  networks,  consumer 
groups  and  other  appropriate  audiences. 

Program  Authority:  20  U.S.C.  1451, 1452. 

Title  of  Program:  Postsecondary 
Education  Programs  for  Individuals  with 
Disabilities. 

CFDA  No.  84.078. 

Purpose:  To  develop,  operate,  and 
disseminate  specially  designed  model 
programs  of  postsecondary,  vocational, 
technical,  continuing,  or  adult  education 
for  individuals  with  disabilities. 

Proposed  Priority:  In  accordance  with 
the  Education  Department  General 
Administrative  Regulations  (EDG,\R)  at 
34  CFR  75.105(c)(3),  the  Secretary  will 
give  an  absolute  preference  under  this 
program  to  appUcations  that  respond  to 
the  following  priority;  that  is,  the 
Secretary  will  select  for  funding  only 
those  applications  proposing  projects 
that  meet  this  priority. 

Priority  1:  Career  Placement 
Opportunities  for  Students  with 
Disabilities  in  Postsecondary  Programs 

This  priority  supports  projects  that 
enhance  the  role  and  capacity  of  career 
placement  offices  that  arrange  pre- 
employment  opportunities  and 
subsequent  employment  placements  in 
integrated  settings  for  studer.ts  with 
disabilities  in  community  and  four-year 
colleges,  universities,  technical  and 
vocational  institutes,  and  adult  and 
continuing  educational  programs 
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II  is  iniportant  to  increase  the 
awarcnpss  of  campus-based  career 
placement  personnel  about  the  needs  of 
students  wjth  disabilities  and  their 
employment  opportunities.  On-campus 
career  placement  offices  are  useful 
sources  of  information  about  career 
opportunities  offered  by  local,  regional, 
and  national  businesses  and  otlier 
potential  employers.  There  is  a  tendency 
for  students  with  disabilities  to  be 
overlooked  during  regular  recruiting 
activities  when  career  placement  offices 
are  contacted  by  potential  employers, 
especially  those  fro-n  larger 
corporations.  Also,  many  career 
placement  personnel  are  insufficiently 
trained  in  the  special  job  development 
techniques  which  are  necessary  for 
successful  placemen's  of  persons  with 
disabilities. 

Project  Design:  Projects  must  create 
and  facilitate  the  cooperative  efforts  of 
those  who  help  bring  about  successful 
vocational  placements  for  people  with 
disabilities.  These  collaborative  efforts 
must  include  extensive  involvement  of 
representatives  from  the  disabled 
student  services  program  office,  from 
the  career  placement  office,  from  the 
State  vocational  rehabilitation  agency, 
from  business  and  industry,  and.  where 
appropriate,  from  the  disabled  student 
community  itself.  The  goal  of  these 
projects  is  to  enhance  the  current 
campus-based  activities  and  capacities 
of  the  postsecondary  institution  career 
placem^ent  offices  and  their  personnel. 

Projects  supported  under  this  priority 
must: 

(a)  Develop  or  adopt  inservice  training 
and  orientation  programs  [curriculum, 
syllabus,  and  associated  informational 
materials)  for  career  placement  officers. 
their  staff,  and  faculty,  that  focus  on  the 
awareness  and  provision  of  support 
services  and  accommodations  needed 
by  students  with  disabilities,  not  only  at 
the  postsecondary  educational  program 
but  also  at  various  potential  work  sites: 
and,  furihsr,  ensure  that  this  training 
become?  a  part  of  the  institution 
orientation  for  new  faculty  and  staff 
members  who  replace  those  who 
previously  had  benefitted  from  this 
training: 

(b]  Obtj'H  the  involvement  of 
employers  by  placement  officers  in 
campus-based  career  opportunities, 
such  as  specific  individual  pre- 
employment  interviews  or  group 
meetings  with  representatives  of 
industry;  this  involvement  should 
include  such  groups  as  private  industry 
councils,  local  Chambers  of  Commerce, 
and  Governor's  and  Mayor's 
Committees  on  Employment  of  Persons 
with  Disabilities; 


fc]  Increase  job  placem^rit  for 
students  with  disabilities  by  the 
formation  and  continuation  of  formal 
memoranda  of  understandmg, 
cccperative  agreements,  or  similar 
documents  among  disabled  student 
service  offices,  career  placement  offices, 
vocational  rehabilitation  offices,  and 
local.  State,  or  regional  coalitions  of 
representatives  of  business  and 
industry. 

[d]  Enhance  the  career  experiences  of 
students  with  disabilities  by  facilitating 
or  creating  opportunities  for  needed 
work  experiences,  work-study  program 
participation,  internships,  and  summer 
placements,  among  others,  in  order  that 
students  with  disabihties  will  be  more 
competitive  with  their  nondisabled 
peers  upon  entering  the  job  market; 

(e)  Provide  technical  assistance  and 
information  on  program  and  work 
accessibility  and  accommodations  to 
administrators,  faculty,  and  staff  of 
postsecondary  educational  programs; 
secondary  school  administrators, 
counselors,  and  teachers;  parents;  and 
persons  with  disabilities. 

The  follov«ng  activities  must  be 
addressed  in  the  plan  of  operation: 

Collaboration:  Projects  must 
collaborate  with  employers  [or 
organizations  of  employers)  and  with 
State  vocational  rehabilitation  agencies. 

Personnel:  Proposed  project  personnel 
must  have  the  appropriate  training  or 
experience,  or  both,  necessary  to 
achieve  the  project's  goals  and 
objectives.  At  least  one  key  staff  person 
(Project  Director  or  Project  Coordinator) 
must  have  experience  with,  or  a 
background  in,  career  placements  of 
coHege-aged  persons  with  disabilities 
and  comm.it  more  than  50%  of  his  or  her 
time  to  the  project. 

Evaluation:  Outcome  measures 
developed  or  used  by  the  project  must 
be  specified.  These  measures  must 
clearly  reflect  the  effectiveness  of 
project  strategies  in  placing  the  targeted 
population  in  permanent  and 
competitive  jobs. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 

Program  Authority:  20  U.S.C.  1424(a). 

Title  of  Program:  Program  for  Children 
with  Severe  Disabilities.  CFDA  No. 
84.086. 

Purpose:  To  provide  Federal  financial 
assistance  for  demonstration  or 
development,  research,  training,  and 
dissemination  activities  for  children 
with  severe  disabilities,  including  deaf- 
blmdness. 

Proposed  Priorities:  In  accordance 
with  the  Education  Department  General 
Administrative  Regulations  (EDGAR)  at 


34  CFR  75.105(c)(3),  the  Secretary  will 
give  an  absolute  preference  under  this 
program  to  applications  that  respond  to 
the  following  priorities;  that  is,  the 
Secretary  will  select  for  funding  only 
those  applications  proposing  projects 
that  meet  these  priorities. 

Priority  1:  Outreach:  Serving  Students 
with  Severe  Disabilities  in  Integrated 
Environments 

The  purpose  of  this  priority  is  to 
improve  and  ensure  the  quality  of 
educational  service  delivery  to  children 
and  youth  with  severe  disabilities  in 
integrated  settings.  This  priority  will 
support  projects  that  facilitate  the 
adoption  and  implementation  of 
validated  educational  models  or 
components  of  those  models  in 
additional  sites,  including  individual  or 
multiple  districts. 

Across  the  Nation  there  are 
educational  programs  interested  in 
serving  students  with  severe  disabilities 
in  integrated  settings.  While  methods 
and  procedures  that  have  proven  ability 
to  effectively  address  the  educational 
and  related  service  needs  of  students 
with  severe  disabilities  in  integrated 
settings  have  been  identified,  many 
educational  programs  are  either 
unaware  of  these  methods,  procedures, 
and  models  or  the  models  are  not 
readily  available  in  their  schools, 
communities,  or  States.  Consequently, 
these  programs  are  often  limited  in  their 
ability  to  provide  effective  educational 
and  related  services  to  students  with 
severe  disabilities  in  integrated  settings. 
This  priority  would  increase  the 
capacity  of  local  school  districts  or  State 
educational  agencies  to  serve  students 
with  severe  disabilities  in  integrated 
school  and  corrmiunity  settings  as  a 
result  of  its  product  development  and 
dissemination,  training,  or 
demonstration  site-development 
activities. 

Project  Design:  The  practices  to  be 
implemented  during  the  outreach 
activities  may  focus  on,  but  are  not 
limited  to,  transition  from  school  to 
adult  hfe,  the  use  of  activity-based 
curricula,  non-aversive  behavior 
management,  facilitating  social 
relationships  in  school  and  community 
settings,  or  strategies  that  facihtate  the 
integration  of  students  with  severe 
disabilities  into  neighborhood  schools. 

The  models  or  components  to  be 
implemented  must: 

(a)  Be  based  on  current  theory  and 
research  and  provide  evidence  of  the 
validity  of  the  model  or  components: 

(b)  Match  the  needs  of  the  proposed 
sites:  and 
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!c;  Describe  the  process  of  model 
implementation  in  terms  of  demands  of 
the  model  (e.g..  expected  costs,  needed 
personnel,  staff  training,  equipment) 
upon  potential  users,  sequence  of  model 
implementation  activities,  and  perceived 
ability  of  model  users  to  satisfy  the 
demands  for  model  adoption. 

Outreach  activities  may  include,  but 
need  not  be  limited  to  (1)  product 
development  and  dissemination.  (2) 
training,  and  (3)  demonstration  site 
development. 

Projects  must  coordinate  their 
activities  with  appropriate  educational 
agencies,  adult  service  providers,  or 
personnel.  If  appropriate,  projects  must 
involve  students  with  severe  disabilities 
and  their  families  in  the  design, 
implementation,  and  evaluation  of 
project  activities. 

Evaluation:  Each  project  must: 

(a)  Clearly  define  the  outcomes 
expected  from  the  implementation 
activity; 

(b)  Include  strategies  for  evaluating 
the  effectiveness  of  the  implementation 
following  intervention:  and 

(c)  Document  changes  in  the  model  as 
a  result  of  implem.entation  across  all 
sites. 

Outcome  measures  must  include 
measures  of  model  effectiveness,  user 
satisfaction,  fidelity  of  implementation, 
cost  benefit  analysis,  and  child  change 
data,  if  appropriate. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g].    ■ 

Priority  2:  Developing  Innovations  for 
Educating  Children  with  Severe 
Disabilities  Full-time  in  General 
Education  Classrooms 

This  priority  will  support  three-year 
research  projects  designed  to  develop, 
implement,  and  evaluate  specific 
strategies  that  result  in  effective  special 
education  and  related  service_delivery 
in  inclusive  general  education- 
elementary  classrooms. 

As  we  enter  the  1990's  there  is  a 
strong,  accelerating  parent  and 
professional  movement  promoting  the 
full  inclusion  of  students  with  severe 
disabilities  into  age-appropriate  general 
education  classes.  Providing  educational 
programs  that  balance  full  inclusion  and 
social  integration  with  an  age- 
appropriate  and  functional  curricula  will 
require  significant  change  from  both 
general  and  special  education.  This 
restructuring  of  educational  service 
delivery  drives  the  need  for  irmovations 
to  refine  or  "stretch"  the  system  as 
educators  investigate  strategies  to 
accommodate  students  with  diverse 
learning  characteristics. 


Projects  must  produce  a  set  of  tested 
strategies  to  provide  an  empirical  basis 
for  utilizing  and  refining  techniques  for 
accommodating  students  with  diverse 
learning  characteristics,  including  those 
with  severe  disabiUties.  in  general 
education  elementary  classrooms. 
Project  outcomes  include  preliminary 
data-based  information  that  clearly 
describes  the  following:  (a)  the  supports 
and  conditions  required  to  provide 
effective  educational  and  related 
services;  (b)  procedures  to  ensure 
adequate  child  progress;  (c)  social 
interaction  with  classmates  and  peers: 
(d)  the  structure  of  classroom  activities 
and  materials  to  meet  multiple 
instructional  needs;  and  (e)  efficient 
utilization  of  personnel  and  resources. 

Project  Design:  Projects  must  present 
a  synthesis  of  relevant  extant  research 
to  serve  as  a  conceptual  and  empirical 
basis  for  the  proposed  innovative 
activities.  The  proposed  innovations 
must  extend  the  field's  knowledge  base 
on  the  use  of  inclusive  practices  in 
general  education  elementary 
classrooms.  Projects  must  address — 

(a)  The  supports  and  conditions 
required  to  provide  effective  educational 
and  related  services  in  general 
education  classrooms;  and 

(bj  How  educational  and  related 
services  can  be  delivered  in  general 
education  classrooms  to  ensure 
adequate  child  progress. 

Project  activities  must  be  carried  out 
in  integrated  elementary  school 
environments,  and  projects  must 
measure  the  initial  or  baseline  levels  of 
social  and  physical  integration  in  these 
settings  prior  to  the  proposed  innovative 
activities. 

The  Secretary  particularly  invites 
projects  that  address  one  or  more  of  the 
following  questions: 

(a)  What  strategies  (e.g..  cooperative 
learning  groups,  peer  tutors,  circles  of 
friends)  promote  the  active  and  effective 
involvement  of  classmates  in  inclusive 
educational  programs? 

(b)  What  classroom  activities  and 
materials  ensure  meaningful  student 
participation  and  meet  multiple 
instructional  needs?  How  are  classroom 
activities  and  use  of  materials  best 
structured? 

(c)  How  are  personnel  best  utilized  for 
direct  service  and  technical  assistance? 
What  staffing  patterns  are  employed  for 
inclusive  educational  programs  (e.g.,  use 
of  consultant  teacher,  paraprofessionals, 
team  teaching)  and  how  do  these 
patterns  change  over  time? 

However,  in  accordance  with  EDGAR 
at  34  CFR  75.105(c)(1).  an  application 
that  meets  this  invitational  priority 
receives  no  competitive  or  absolute 
preference  over  applications  that  meet 


the  gene'ai  priority  described  in  this 
notice, 

Projecls  mjst  demonstrate  on-going 
collaborative  relationships  among 
personnel  from  the  local  educational 
agencies  where  the  innovative  activity 
will  be  implemented,  and,  as 
appropriate,  among  the  State 
educational  agencies,  institutions  of 
higher  education,  and  other  State  or 
local  agencies  involved  in  serving 
students  with  severe  disabilities. 
Procedures  to  ensure  involvement  of 
parents  and  school  personnel  {e.g., 
building  administration,  general  and 
special  educators,  related  services 
personnel)  in  the  proposed  innovation 
must  be  developed.  It  is  anticipated  that 
the  lEAs  involved  in  the  innovation  will 
contribute  teaching  staff  and 
administrative  support.  Coordination 
and  collaboration  among  the  projects 
funded  under  this  priority  is  encouraged 
and  OSEP  personnel  will  assist  in  this 
effort. 

Evaluation:  Project  evaluation  must 
employ  methodology  that  accurately 
assesses  the  impact  of  the  innovative 
strategies  on  (a)  the  general  education 
classroom  where  students  with  severe 
disabilities  are  educated  on  a  full-time 
basis,  and  (b)  student  outcomes, 
including  adaptive  behavior  and 
achievement.  Projects  are  encouraged  to 
use  quantitative  and  qualitative 
research  methods  to  ensure  a  reliable 
and  thorough  analysis  of  the  classroom 
innovations.  Projects  must  use 
procedural  reliability  checks  and  obtain 
social  validity  measures  for  students, 
parents,  and  school  personnel.  To  the 
extent  possible,  strategies  demonstrated 
to  be  effective  in  the  initial  setting 
should  be  implemented  and  evaluated  in 
other  settings  to  determine  the 
replicability  of  project  findings. 

As  a  part  of  project  evaluation 
requirements,  each  project  shall  collect 
and  report  cost  as  well  as  effects  data 
related  to  the  use  of  the  innovative 
strategies. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 

Priority  3:  Social  Relationships 
Research  Institute  for  Children  and 
Youth  with  Severe  Disabilities 

The  puFpose  of  this  priority  is  to 
support  one  cooperative  agreement  to 
establish  a  Social  Relationships 
Research  Institute  to  develop,  field-tesi. 
and  disseminate  information  on  social 
support  strategies  to  increase  the  social 
integration  of  children  and  youth  with 
severe  disabilities  in  school, 
neighborhood,  employment,  and 
community  settings.  The  goals  of  the 
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institute  are  (a)  to  produce  validated 
procedures  for  the  development  and 
maintenance  of  social  relationships  that 
promote  positive  lifestyle  changes 
among  children  and  youth  with  severe 
disabilities,  and  (b)  to  encourage 
utilization  of  those  procedures  m 
integrated  settings  by  policy  makers  and 
program  implementers. 

Although  significant  strides  have  been 
made  m  mcreasing  opportunities  for 
social  integration  of  children  and  youth 
with  severe  disabilities  in  school  and 
community  settings,  recent  research 
indicates  that  many  of  these  individuals 
often  have  few,  if  any,  friends  or  social 
supports  outside  of  their  family.  Poor 
interpersonal  skills  paired  with  lack  of 
social  supports  are  reportedly  the 
reasons  why  many  adults  with  severe 
disabilities  leave  integrated  employment 
settings.  Other  studies  suggest  that 
students  with  disabilities  have 
infrequent  and  inconsistent  interactions 
with  their  nondisabled  peers  in 
integrated  school  settings  when  social 
interaction  programs  and  supports  are 
absent. 

Despite  a  broad  consensus  that  social 
integration  is  of  critical  importance  in 
the  lives  of  children  and  youth  with 
severe  disabilities  and  their  families, 
there  is  a  wide  gap  between  that  belief 
and  the  use  of  systematic  intervention 
efforts  to  propote  social  integration  and 
support.  There  is  little  empirical 
information  to  assist  policy  makers  and 
program  implementers  in  ensuring  that 
individuals  with  severe  disabilities  are 
socially  integrated  in  school, 
neighborhood,  work,  and  community 
settings. 

■"  The  research  institute  resulting  from 
this  priority  will  have  the  potential 
impact  of  increasing  social  integration 
and  improving  the  quality  of  life  for 
individuals  with  severe  disabilities  an4 
their  families.  The  institute's  activities 
must  produce  an  empirical  basis  for  the 
selection  and  utilization  of  strategies  to 
increase  the  social  integration  of 
children  qnd  youth  with  severe 
disabilities  in  school,  neighborhood, 
community,  and  employment  settings. 
The  research  institute  must  generate 
preliminary  data-based  information  that 
describes  the  strategies,  supports,  and 
conditions  that  faciHtate  the 
development  and  maintenance  of  social 
relationships  among  people  with  severe 
disabilities  and  their  peers  without 
disabilities. 

Project  Design:  The  institute  must 
present  a  synthesis  of  relevant  extant 
research  to  serve  as  a  conceptual  and 
empirical  basis  for  the  proposed  social 
relationship  research  and  development 
activities.  The  institute's  activities  must 
extend  the  fields  knowledge  base  on  the 


use  of  practices  that  promote  social 
relationships  among  children  and  youth 
with  severe  disabilities  and  their  peers 
in  integrated  school  and  community 
settings.  Project  activities  must  be 
carried  out  in  integrated  school  and 
community  environments  and  the 
institute  must  clearly  measure  initial 
levels  of  social  and  physical  integration 
in  these  settings  prior  to  the  proposed 
activity. 

The  program  of  research  and 
development  activities  must  be 
conducted  in  a  manner  that  clearly 
demonstrates  how  the  strands  of 
research  relate  to  one  another.  The 
programi  of  research  activities  must 
address,  but  is  not  limited  to — 

(a)  The  nature  of  social  relationships 
and  the  development  of  friendships 
between  individuals  with  severe 
disabilities  and  their  nondisabled  peers 
(e.g.,  type,  quantity,  quality,  and 
duration)  in  integrated  school,  work,  and 
community  settings; 

(b)  The  scope  of  social  support  needs 
across  individuals  and  how  they  vary 
over  time  and  across  situations; 

(c)  The  strategies  for  providing 
effective  support  in  elementary  schools, 
middle  and  junior  high  schools,  high 
schools,  work  settings,  neighborhoods, 
and  community  recreation  programs; 

(d)  How  to  create  social  networks  that 
provide  multiple  supports  across  school, 
neighborhood,  employment,  and 
community  settings; 

(e)  Identifying  and  fostering  naturally 
occurring  opportunities  where  social 
relationships  can  develop; 

(f)  How  strategies  for  peer 
involvement  vary  across  chronological 
ages  and  settings  (e.g..  pre-school,  lower 
elementary,  upper  elementary,  etc.);  and 

(g)  How  social  relationships,  supports, 
and  networks  are  influenced  by 
transitions  and  whether  they  can  be 
maintained  during  periods  of 
transition — from  segregated  to 
integrated  programs,  from  elementary  to 
middle  and  junior  high  school,  from 
middle  and  junior  high  school  to  high 
school,  and  from  school  to  work. 

The  institute  must  demonstrate  on- 
going collaborative  relationships  among 
personnel  from  the  settings  where  the 
project  activities  will  be  implemented, 
and,  as  appropriate,  among  IHEs  and 
other  State  or  local  agencies  involved  in 
serving  students  with  severe  disabilities. 
Procedures  to  promote  involvement  of 
peers,  parents,  and  school  personnel 
(e.g.,  building  administration,  general 
and  special  educators,  related  services 
persoruiel)  and  relevant  community 
human  service  agencies  in  the  proposed 
project  must  be  clearly  delineated. 

Close  coordination  and  collaboration 
among  the  research  mstitute  project 


funded  under  this  priority  and  pro)ect8 
funded  under  the  Research  in  Social 
Relationships  priority  established  under 
the  Services  for  Children  and  Youth 
with  Deaf-Blindness  Program  is 
required.  Department  personnel  will 
assist  with  these  collaborative  efforts. 
The  research  institute  project  director, 
project  directors  of  the  social 
relationships  research  projects,  and 
OSEP  personnel  shall  meet  annually  and 
will  work  together  to  ensure  that  project 
findings  are  disseminated  in  a  organized 
manner.  The  research  institute  funded 
under  this  priority  must  produce  and 
disseminate  at  least  one  monograph 
concerning  the  findings  and  describing 
promising  practices  for  promoting  social 
relationships.  Monographs  must  include, 
as  appropriate,  relevant  information  and 
findings  from  the  projects  funded  under 
the  Research  in  Social  Relationships 
priority  established  under  the  Services 
for  Children  and  Youth  with  Deaf- 
Blindness  Program. 

Evaluation:  Project  design  and 
evaluation  must  use  methodology  thai 
can  accurately  describe  the  complex 
nature  of  social  relationships  as  well  as 
the  impact  of  interventions  on  student 
lifestyle  outcomes.  The  institute  is 
encouraged  to  employ  both  quahtative 
and  quantitative  research  methodologies 
to  ensure  a  reliable  and  thorough 
analysis  of  various  social  relationship 
support  strategies.  The  institute  must 
employ  periodic  procedural  reliability 
checks  and  obtain  social  validity 
measures  for  students,  peers,  parents, 
and  school  personnel.  To  the  extent 
possible,  strategies  demonstrated  to  be 
effective  are  to  be  implemented  and 
evaluated  across  new  settiiigs  to 
determine  the  replicability  of  project 
findings. 

The  Secretary  will  approve  one 
cooperative  agreement  with  a  project 
period  of  60  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  In  determining 
whether  to  continue  the  institute  for  the 
final  two  years  of  the  project  period,  in 
addition  to  considering  factors  in  34  CFR 
75.253(a).  the  Secretary  also  will 
consider  the  recommendation  of  a 
review  team  consisting  of  three  external 
experts  selected  by  the  Secretary.  The 
services  of  the  review  team  are  to  be 
performed  during  the  research  institute's 
second  year  prior  to  the  submission  of 
the  third  year  continuation  award.  Costs 
associated  with  the  services  of  the 
three-member  review  team  (estimated  to 
be  approximately  $3,000  total)  are  to  be 
incorporated  into  the  applicant's 
proposed  budget.  In  developing  its 
recommendation,  the  review  team  will 
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consider,  among  other  factors,  the 
following: 

(a)  The  timeliness  and  the 
effectiveness  with  which  all 
requirements  of  the  negotiated 
cooperative  agreement  have  been  or  are 
being  met  by  the  recipient  of  the 
cooperative  agreement;  and 

(b)  The  degree  to  which  the  institute's 
research  design  and  methodological 
procedures  demonstrate  the  potential  for 
producing  significant  new  knowledge 
and  products. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
use.  1409(g). 

Priority  4:  Model Insenice  Training 
Projects 

Tie  purpose  of  this  priority  is  to 
support  capacity  building  projects  that 
develop,  demonstrate,  evaluate,  and 
disseminate  model  inservice  training 
activities  (and  accompanying  materials) 
that  will  prepare  administrators, 
teachers,  paraprofessionals.  and  related 
service  personnel  to  provide,  coordinate, 
and  enhance  services  that  result  in 
children  and  youth  with  severe 
disabilities  being  educated  in  general 
education  classrooms  and  community 
settings. 

One  of  the  major  issues  facing  special 
education  today  is  the  lack  of  qualified 
personnel  to  meet  the  educational  needs 
of  uidividuals  with  severe  disabilities. 
Inservice  training  is  one  strategy  for 
meeting  the  needs  of  existing  personnel 
by  specifically  targeting  training  to 
identified  needs.  This  strategy  can  be 
used  to  (1)  enhance  the  skills  of 
personnel  currently  working  with 
students  with  severe  disabilities;  (2) 
supplement  training  to  regular 
educators;  or  (3)  train  personnel  who 
have  not  previously  worked  with 
students  with  severe  disabilities.  In 
addition  to  meeting  the  immediate  need 
for  Lf-ained  personnel,  this  priority  will 
require  the  packaging  of  the  inservice 
training  model  in  a  way  that  will 
increase  the  likelihood  that  effective 
training  practices  vdll  be  adopted  by 
others. 

Project  Design:  Model  inservice 
training  projects  must  provide  inservice 
training  for  professionals, 
paraprofessionals,  or  both,  who  are 
currently  providing  education  or  related 
services  to  children  and  youth  with 
severe  disabilities,  or  to  those 
individuals  who  through  retraining  could 
provide  those  educational  services.  The 
projects  may  be  State  or  regional  in 
scope.  The  projects  must  (1)  delineate  a 
conceptual  framework  upon  which 
training  is  to  be  based,  including  the 
provision  of  services  in  general 
education  classrooms  and  community 


settings;  (2)  identify  the  target  audience 
to  be  trained,  including  their  roles  and 
responsibilities:  (3)  identify  the  changes 
required  in  those  roles  or 
responsibilities  to  serve  individuals  with 
severe  disabilities;  (4)  identify  the  skills 
needed  to  implement  the  new  roles  or 
responsibihties;  (5)  determine  how  the 
training  will  meet  identified  needs 
within  the  proposed  service  area;  and 
(6)  determine  the  content  of  training  and 
the  format  for  delivery  of  training 
activities.  In  addition  to  initial  training, 
the  projects  must  include  an  array  of 
follow-up  and  support  activities  that 
ensure  that  personnel  participating  in 
the  training  acquire  the  skills  being 
taught  and  utilize  that  knowledge  in 
meeting  the  education  and  related 
service  needs  of  children  and  youth  with 
severe  disabilities  in  general  education 
classrooms  or  community  settings. 

The  projects  must  directly  train 
personnel  to  facilitate  education  in  the 
least  restrictive  educational 
environment. 

The  Secretary  will  give  competitive 
preference  (by  awarding  up  to  10 
additional  points]  to  projects  that  do  all 
of  the  following: 

(a)  Collaborate  with  relevant  State 
agencies  for  the  Comprehensive  System 
of  Personnel  Development  under  part  B 
of  the  IDEA: 

(b)  Assure  that  inservice  trainees  will 
gain  credit  from  the  training  and  that  the 
credit  will  apply  towards  a  degree, 
certification,  recertification.  or  licensure; 
and 

(c)  Assure  through  supplemental 
funding  from  State  or  other  sources  that 
the  inservice  training  model,  if  proven 
effective,  will  become  the  basis  for,  or 
will  be  incorporated  into,  an  ongoing 
system  of  professional  development  for 
personnel  serving  children  and  youth 
with  severe  disabilities. 

The  Secretary  particularly  invites 
projects  that  focus  on — 

(a)  Community  based,  age 
appropriate,  functional  skills  training; 

(b)  Nonaversive  behavior 
management  in  general  education  and 
community  settings: 

(c)  Assistive  technology  to  enhance 
participation  and  communication  in 
general  education  and  community 
settings; 

(d)  Strategies  for  facilitating 
interactions  between  students  with 
severe  disabilities  and  their  nondisabled 
peers;  and 

(e)  Training  educational  personnel 
from  groups  who  have  been  traditionally 
underrepresented. 

However,  in  accordance  with  EDGAR 
at  34  CFR  75.105(c)(1).  an  application 
that  meets  this  invitational  priority 
receives  no  competitive  or  absolute 


preference  over  applications  that  meet 
the  general  priority  de'^rribed  in  this 
notice. 

Evaluation:  Proiects  nuist  evaluate  the 
inservice  training  model  through  direct 
assessment  of  participant  skills 
following  the  training  and  after  a  period 
of  time.  At  least  some  measures  must  be 
based  on  direct  observation  of  trainees 
in  the  educational  or  community  setting 
using  standardized  observational  rating 
techniques.  Projects  must  be  consistent 
with  persormel  standards,  certification, 
or  licensing  requirements  in  the  States 
where  training  is  to  occur. 

As  a  part  of  project  evaluation 
requirements,  each  project  shall  collect 
and  report  cost  as  well  as  effects  data 
related  to  use  of  the  training  models. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g).  The  information  resulting 
from  these  projects  must  be  packaged  to 
include  all  materials  validated  during 
the  model  inservice  tiaining  effort. 

Priority  5:  State-Wide  Systems  Change 

The  purpose  of  this  priority  is  to 
support  projects  that  enhance  the 
capacity  of  States  to  serve  students  with 
severe  disabilities  (including  students 
with  deaf-blindness)  in  (a)  developing, 
in  conjunction  with  the  IDEA  part  B 
State  plan,  activities  to  improve  the 
quality  of  special  education  and  related 
services  in  the  State  for  children  with 
severe  disabilities,  including  children 
with  deaf-blindness,  birth  through  21 
years  of  age,  and  to  change  the  delivery 
of  these  services  from  segregated  to 
integrated  environments;  and  (b) 
significantly  increasing  the  number  of 
children  with  severe  disabilities 
(including  children  with  deaf-blindness) 
the  State  serves  in  regular  school 
settings,  alongside  their  same-aged 
nondisabled  peers. 

Project  Design:  Projects  under  this 
priority  must: 

(a)  Determine  resources  available  in 
the  State  to  provide  quality  services  to 
children  with  severe  disabilities 
(including  children  with  deaf-bhndness), 
as  well  as  financial  resources  available 
through  other  agencies  or  parties: 

(b)  Coordinate  activities  with  the 
Deaf-Blind  State  and  Multi-Stste  project 
and  the  coordinator  of  serv  ices  for 
students  with  severe  disabilities; 

(c)  Establish  services  needed  to  assist 
these  children  and  youth  to  achieve 
their  highest  poten'ia!  outcomes  in 
normalized,  nonsegregated  least 
restrictive  environments.  These  services 
nriist  include  at  a  minimum — 

(1)  Delivery  of  integrated  educational 
services  thft  include  providing  children 
with  sevprp  disabilities  (including 
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children  with  deaf-blindness)  who  are 
currently  being  served  in  segregated 
environments  with  special  educational 
and  related  services  in  schools  and 
classes  with  nondisabled  children: 

(2)  Movement  of  participating  children 
and  youth  and  integration  into  less 
segregated  environments  with  the 
objective  of  facilitating  the  placement  of 
these  children  in  appropriate  regular 
school  settings: 

(3)  Delivery  of  curricula  relevant  to 
education  in  integrated  settings, 
including  the  teaching  of  social 
integration  skills,  community  referenced 
skills,  and  employment  skills; 

(4)  Activities  to  promote  acceptance 
of  children  and  youth  with  severe 
disabilities  (including  children  with 
deaf-blindness)  by  the  general  public 
through  increasing  both  the  quality  and 
frequency  of  m.eaningful  interaction  of 
these  children  and  youth  with 
nondisabled  peers  and  adults; 

(5)  Delivery  of  services  to  meet  the 
unique  needs  of  children  with  severe 
disabilities  (including  children  with 
deaf-blindness):  and 

(6)  Effective  involvement  of  families  in- 
the  planning  and  delivery  of  services  to 
their  children  with  severe  disabilities 
(including  children  with  deaf-blindness); 

(d)  Early  in  the  first  year  of  operation, 
establish  a  project  advisory  board 
having  representation  of  parents  of 
project  children  with  severe  disabilities 
{including  parents  of  project  children 
with  deaf-blindness),  providers  of 
services  to  this  population,  and  State 
and  professional  organizations,  that  are 
responsible  for  providing  significant 
input  on  project  management 
procedures:  and 

(e)  As  a  part  of  first  year  activities, 
formulate  and  implement  formal,  written 
policies  and  procedures  with  relevant 
State,  local,  and  professional 
organizations  for  coordinating  services 
provided  to  the  target  population  of 
children  with  severe  disabilities 
(including  children  with  deaf-blindness), 
including  the  elimination  of  overlapping 
and  redundant  services. 

Projects  must  provide  assurance  that 
the  educational  settings,  in  which  the 
project  sites  are  proposed,  represent 
least  restrictive  environments,  including 

(1)  placement  in  regular  school  settings; 

(2)  age  appropriate  educational  services; 
and  (3)  integrated  community  settings. 

Evaluation:  Projects  will  be  funded 
through  cooperative  agreements  with 
the  Secretary  for  a  period  of  60  months 
subject  to  the  requirem.ents  of  34  CFR 
75.253(a)  for  continuation  awards.  In 
determining  whether  to  continue  the 
project  for  the  last  two  years  of  the 
project  period,  in  addition  to  considering 
the  factors  in  34  CFR  75.253(3),  the 


Secretary  will  consider  the 
recommendation  of  a  review  team 
consisting  of  three  external  experts 
selected  by  the  Secretary  and 
designated  Federal  program  officials. 
Costs  associated  with  the  services  to  be 
performed  by  the  three  external 
members  of  the  review  team  are  to  be 
incorporated  into  the  applicant's 
proposed  budget.  In  developing  its 
recommendation,  the  review  team  will 
consider,  among  other  factors,  the 
following: 

(a)  The  timeliness  and  the 
effectiveness  with  which  all 
requirements  of  the  negotiated 
cooperative  agreement  have  been  or  are 
being  met  by  the  recipient  and  its 
subgrantees; 

(b)  The  degree  to  which  the  applicant 
demonstrated  activities  to  improve  the 
quality  of  special  education  and  related 
services  in  the  State  for  children  and 
youth  with  severe  disabilities  (including 
children  with  deaf-blindness),  birth 
through  21  years  of  age,  and  to  change 
the  delivery  of  these  services  from 
segregated  to  integrated  environments; 
and 

(c)  The  effectiveness  of  the  project's 
activities,  including  comparing  the 
number  of  children  and  youth  with 
severe  disabilities  (including  children 
with  deaf-blindness]  in  the  State  who 
are  served  in  regular  school  settings, 
alongside  their  same-aged  nondisabled 
peers,  with  the  number  of  children  who 
were  served  in  those  settings  at  the 
onset  of  the  project. 

Projects  must  implement  an 
evaluation  plan  that  measures  (a)  the 
improvement  of  special  education  and 
related  services  in  the  State  for  children 
and  youth  with  severe  disabihties 
(including  children  with  deaf-blindness); 
(b)  the  movement  of  children  and  youth 
with  severe  disabilities  (including 
children  with  deaf-blindness)  in  the 
State  from  segregated  settings  to  regular 
school  settings,  alongside  their  same- 
aged  nondisabled  peers;  and  (c)  the 
effectiveness  of  all  project  activities. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 

(Program  Authority:  20  U.S.C.  1424(a)) 

Title  of  Program:  Secondary 
Education  and  Transitional  Services  for 
Youth  with  Disabilities  Program. 

CroA  No.  84.158. 

Purpose:  To  assist  youth  with 
disabilities  in  the  transition  from 
secondary  school  to  postsecondary 
environments,  such  as  competitive  or 
supported  employment,  and  to  ensure 
that  secondary  special  education  and 
transitional  serv  ices  result  in 


competitive  or  supported  employment 
for  youth  with  disabilities. 

Priorities:  In  accordance  with  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.105(c)(3),  the  Secretary  will 
give  an  absolute  preference  under  this 
program  to  applications  that  respond  to 
the  following  priorities;  ttiat  is.  the 
Secretary  will  select  for  funding  only 
those  applications  proposing  projects 
that  meet  these  priorities. 

Priority  1:  Model  Demonstration 
Projects  to  Identify,  Recruit,  Train,  and 
Place  Youth  with  Disabilities  Who 
Have  Dropped  Out  of  School 

This  priority  supports  model 
demonstration  projects  implementing 
effective  strategies  to  identify,  recruit, 
train,  and  place  youth  with  disabilities 
who  have  dropped  out  of  school. 
Projects  must  develop  techniques  for 
locating  and  recruiting  youth  with 
disabilities  who  have  dropped  out  of 
school  and  must  identify  the  unique 
curriculum  modifications  and  supports 
that  are  needed  to  ensure  their  program 
participation  and  completion. 

This  priority  is  being  established 
because  of  high  dropout  rates  of  youth 
with  disabilities.  States  reported  to 
OSEP  that  during  the  1988-89  school 
year  approximately  25%  of  youth  who 
exited  special  education  were  dropouts. 
Ninety  percent  of  these  dropouts  were 
sixteen  or  seventeen  years  of  age. 
Studies  by  State  and  local  education 
agencies  indicate  that  the  dropout  rate 
of  students  with  disabilities  is  between 
31%  and  35%,  with  even  higher  rates  in 
urban  areas.  Other  studies  have  shown 
that  low  socioeconomic  status  is  also 
related  to  high  dropout  rates  among 
students  with  disabilities.  Youth  in 
special  education  drop  out  of  school  at  a 
higher  rate  than  their  nondisabled  peers. 
Poor  academic  performance,  the 
presence  of  a  disability,  attitude  of  the 
youth  toward  school,  and  disciplinary 
problems  are  cited  as  major  reasons  for 
dropping  out. 

In  FY  1990,  projects  were  funded 
under  the  Research  in  Education  of  the 
Handicapped  Program  that  focus  on 
junior-high-school-aged  students  who 
are  certified  as  learning  disabled  or 
emotionally  disturbed  and  are  at  risk  of 
leaving  school  prior  to  completion. 
These  projects  will  design  and  field  test 
interventions  to  enhance  students' 
continued  participation  in  school. 
However,  these  projects  do  not  address 
students  who  have  already  dropped  out 
of  school.  Although  training  and 
employment  projects  currently 
supported  by  the  Secondary  Education 
and  Transitional  Services  Program  are 
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required  to  ser\e  youth  who  have 
recently  left  schooL  the  dropout 
population  has  not  been  a  primary 
focus. 

Project  Design:  The  demonstration 
models  for  youth  who  have  dropped  out 
of  school  must  be  based  on  a  conceptual 
framework  that  is  founded  on  tested 
theory  and  research,  and  that  provides  a 
basis  for  the  unique  strategies  £ind 
approaches  that  are  incorporated  into 
the  model.  Significant  efforts  have 
occurred  to  demonstrate  that  youth  with 
disabilities  can  make  successful 
trans; ■    '  s  from  school  to  the 
workpia  ;p  H  v.  ever,  attention  must  be 
given  to   :  •  u    .  elopment  and  vahdation 
of  unique  strategies  to  locate  and 
motivate  dropouts  to  participate  in 
programs  intended  to  provide  them  the 
skills  necessary  to  live  and  work  in  their 
communities. 

The  strategies  identified  in  the  project 
design  should  address  solutions  to  the 
problems  associated  with  the  transition 
from  school  to  integrated  postsecondary 
environments,  such  as  competitive  or 
supported  employment,  postsecondary 
education,  vocational  training, 
continuing  education,  adult  services,  or 
community-based  living  alternatives. 
Particular  attention  must  be  placed  on 
(1)  the  identification  and  recruitment  of 
youth  who  drop  out*  (2)  the  development 
of  responsive  programs  to  enlist  and 
maintain  their  participation;  and  (3)  the 
assistance  and  support  necessary  to 
ensure  program  completion. 

Projects  supported  under  this  priority 
must  emphasize  one  or  more  of  the 
following  activities: 

(a)  Developing  working  agreements 
and  mechanisms  between  public  schools 
and  adult  programs  in  integrated,  age 
appropriate  environments  for  the 
provision  of  special  education  or  related 
services.  These  programs  could  provide 
services  to  youth  until  they  reach  the 
States'  maximum  age  for  receiving 
special  education  services; 

(b)  Providing  intensive  instruction  to 
prepare  the  dropout  population  with 
functional  skills  necessary  to  live  and 
work  in  the  community.  "Ilie  instruction 
must  have  a  direct  impact  on  a  youth's 
ability  to  improve  his  or  her  potential  for 
attaining  successful  outcomes; 

(c)  Identifying  individuals,  agencies, 
or  community-based  organizations  that 
may  have  significant  influence  in 
encouraging  youth  to  participate  in 
appropriately  designed  transition 
programs; 

(d)  Incorporating  successful  Projects 
VWth  Industry  (PWI)  models  or 
components  of  models  supported  under 
the  Job  Training  Partnership  Act  (JTPA) 
into  the  design  of  the  proposed 
transition  programs  and  services;  and 


(e)  Developing  and  implementing 
procedures  to  (1)  analyze  the  various 
factors  that  influence  the  individual's 
decision  to  drop  out:  (2)  profile 
significant  characteristics  and  develop 
indicators  of  "risk  of  dropping  out"  for 
youth  currently  enrolled  in  school;  and 
(3)  modify  or  change  school  and 
curriculum  barriers  to  enhance  the 
participation  of  youth  who  have  left 
school  based  on  that  information. 

The  following  activities  must  be 
included  in  the  implementation  of  the 
project: 

Follow-up  and  Long-Term  Support: 
Projects  that  place  youth  with 
disabilities  in  jobs  or  community 
residential  settings  must  provide  for 
sufficient  follow-up  and  linkage  to 
providers  of  long-term  support. 

Setting:  Services  must  be  provided  in 
integrated,  age-appropriate 
environments  in  order  to  reduce  or 
eliminate  the  stigma  that  may  have  been 
associated  with  previous  non-responsive 
environments.  These  environments 
would  facilitate  the  interaction  between 
project  participants  and  their 
nondisabled  peers  and  would  include 
community  colleges  and  other  agencies 
that  offer  postsecondary  adult  education 
services. 

Collaboration:  Projects  must 
collaborate  with  the  following  persons 
and  entities  in  the  design, 
implementation,  and  testing  of  the 
model; 

(1)  Prospective  project  participants 
and  adults  with  disabilities  or  advocacy 
organizations  for  persons  with 
disabilities,  through  such  activities  as 
advisory  committees. 

(2)  Employers,  State  vocational 
rehabilitation  agencies,  and  other 
providers  of  adult  services. 

If  the  applicant  is  not  a  local 
educational  agency,  a  clear  statement  of 
commitment  from  the  local  educational 
agency  indicating  access  to  student 
records  (subject  to  the  requirements  of 
the  Family  Eiducational  Rights  and 
Privacy  Act  (20  U.S.C.  1232g)), 
willingness  to  participate  in  the 
program,  and  assurance  to  restructure 
current  practices  based  on  project 
outcomes,  must  be  provided  by  the 
participating  agency. 

Personnel:  At  least  one  key  staff 
person  (Project  Director  or  Project 
Coordinator)  must  have  a  background  in 
the  implementation  of  programs  for 
school  dropouts  with  disabilities  and 
commit  more  than  50  percent  of  his  or 
her  time  to  the  project. 

^valuation:  Outcome  measures  must 
be  developed  and  used  by  the  project  to 
determine  how  effective  the  strategies 
are  in  keeping  students  in  an 
educational  program  and  preparing  the 


targeted  population  to  live  and  work  in 
the  community. 

As  a  part  of  project  evaluation 
requirements,  each  project  shall  collect 
and  report  cost  as  well  as  effects  data 
related  to  use  of  the  strategies 
demonstrated. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 

Priority  2:  Model  Demonstration 
Projects  to  Identify  and  Teach  Skills 
Necessary  for  Seif-Determinalion 

The  purpose  of  this  priority  is  to 
support  model  demonstration  projects 
that  identify  the  skills  and 
characteristics  necessary  for  self- 
determination,  as  well  as  the  in-school 
and  out-of-school  experiences  that  lead 
to  the  develop.Tient  of  self- 
determination.  Self-determination  refers 
to  the  attitudes  and  abilities  that  lead 
individuals  to  define  goals  for 
themselves  and  to  take  the  initiative  in 
achieving  those  goals.  Some  of  the 
personal  characteristics  associated  with 
self-determination  are  assertiveness, 
creativity,  self-advocacy,  and  decision- 
making. 

This  priority  is  being  proposed 
because  of  the  many  pervasive 
stereotypes  that  indicate  that  persons 
with  disabilities  are  incapable  of  making 
decisions  that  affect  their  lives.  The  lack 
of  involvement  of  persons  with 
disabilities  in  program  and  policy 
decision-making  is  assumed  to  stem 
from  the  lack  of  decision-making  at  the 
individual  level.  Decisions  affecting 
persons  with  disabilities  have 
traditionally  been  made  by  others. 
Children  and  youth  with  disabilities 
typically  proceed  from  having  parents 
make  decisions  for  them  to  having 
doctors,  social  workers,  or  other  support 
personnel  make  decisions  for  them. 
Many  of  those  who  have  attended  more 
segregated  educational  programs  often 
find  their  ability  to  make  their  own 
decisions  even  more  restricted.  This 
sometimes  results  in  persons  with 
disabilities  leaving  school  unprepared 
and  confused  when  confronted  with  the 
need  to  take  responsibility  for  the 
decisions  affecting  their  lives. 

Project  Design:  Projects  must  involve 
youth  with  disabilities,  their  families, 
and  adults  with  disabilities  in 
developing  a  model  that  incorporates  (1) 
the  types  of  experiences  and 
responsibilities  that  are  important  in 
developing  the  skills  and  characteristics 
necessarj-  for  self-detennination;  and  (2j 
the  range  of  opportunitips  or  potential 
opportunities  in  school  and  out  of  school 
in  integrated,  communitj'  settings  that 
could  provide  these  experiences  that 
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develop  self-determination  [Projects 
must  then  develop  strateg-.es  to 
systematically  involve  youth  with 
disabilities  in  the  types  of  activities  that 
foster  assertiveness,  creativity,  self- 
advocacy,  and  other  skills  associated 
with  self-determination.  Projects  must 
also  develop  and  test  strategies  to  assist 
families  and  service  providers  in 
understanding  the  importance  of  self- 
determination  for  students  with 
disabilities  and  to  accept  and  support 
changes  in  roles  and  responsibilities  as 
youth  with  disabilities  exercise  self- 
determination. 

Projects  supported  under  this  priority 
must  emphasi2e  one  or  more  of  the 
following  activities: 

(a)  Identifying  or  developing  and 
testing  strategies  for  direct  instruction  of 
the  skills  necessary  for  self- 
determinadon  by  providing  in-school 
and  out-of-school  experiences  that  lead 
to  improved  abilities  to  engage  in 
activities  such  as  self-advocacy, 
defining  and  achieving  goals, 
assertiveness,  etc. 

(b)  Using  persons  with  disabilities  and 
nondisabled  peers  to  act  as  role  models 
and  to  demonstrate  and  guide  project 
participants  in  appropriate  behavior 
consistent  with  the  principles  of  self- 
determination. 

(c)  Encouraging  the  active 
participation  of  youth  v«th  disabilities 
in  the  identification,  planning, 
implementation,  and  evaluation  of  all 
their  present  and  future  service  needs. 

(d)  Involving  youth  and  adults  writh 
disabilities  in  structured  activities  or  a 
series  of  activities  to  assist  families  and 
service  providers  in  understanding  the 
importance  of  self-determination  for 
students  with  disabilities  and  to  accept 
and  support  changes  in  roles  and 
responsibilities  as  this  population 
exercises  the  principles  of  self- 
determination. 

(e)  Identifying  or  developing  and 
testing  other  innovative  strategies  that 
meet  the  intent  of  this  priority. 

Collaboration:  Projects  must 
collaborate  with  the  following  persons 
or  entities  in  the  design,  implementation, 
and  testing  of  the  project:  prospective 
project  participants,  adults  with 
disabilities,  and  advocacy  organizations 
for  persons  with  disabilities. 

Personnel:  At  least  one  key  staff 
person  (Project  Director  or  Project 
Coordinator)  must  have  a  background  in 
self-advocacy  or  consumer  organization 
and  commit  more  than  50%  of  his  or  her 
time  to  the  project.  It  is  strongly 
suggested  that  at  least  one  person  with  a 
disability  be  employed  as  one  of  the  key 
project  staff, 

Evaluatron:  Outcome  measures  must 
be  developed  and  used  by  the  proicct  to 


detenranp  how  effective  the  strategies 
are  in  providmii  youth  with  disabihties 
with  the  skills  associated  with  self- 
determination. 

As  a  part  of  project  evaluation 
requirements,  each  project  shall  collect 
and  report  cost  as  well  as  effects  data 
related  to  teaching  skills  necessary  for 
self-determination. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C  1409.;g). 

Priority  3:  Research  Projects  on  the 
Transition  of  Special  Populations  to 
Integrated  Postsecondary  Environments 

This  priority  supports  research 
projects  on  effective  strategies  to 
provide  transitional  services  to  youth 
with  disabilides.  ages  sixteen  tlu'ough 
twenty-one,  who  have  membership  in  a 
particular  special  population.  Projects 
must  focus  on  at  least  one  of  the 
following  special  populations: 
Adjudicated  youth,  youth  with  serious 
emotional  disturbance,  and  youth  with 
severe  physical  disabilities  (including 
youth  with  traumatic  brain  injury). 

This  priority  is  being  established 
because  strategies  focusing  on  these 
populations  have  generally  not  been 
represented  in  the  efforts  supported  to 
date  by  this  program.  According  to  the 
literature  and  past  project  experience, 
the  transition  needs  for  these 
populations  are  the  most  difficult  to 
accommodate  and  they  have  limited 
potential  for  successful  vocational  and 
living  outcomes.  A  few  practices  have 
been  developed  that  have  improved  the 
chances  of  success  for  these 
populations.  Technological  devices  and 
machine  adaptations  have  increased  the 
ability  of  those  with  severe  disabihties 
to  perform  complex  job  tasks. 
Innovative  behavioral  techniques  have 
reduced  aberrant  behavior  in  youth  who 
are  seriously  emotionally  disturbed. 
Training  and  placement  in  "real"  jobs  in 
the  community  have  reduced  the 
recidivism  rate  of  adjudicated  youth 
with  disabilities.  However,  these 
practices  tend  to  be  expensive  and  have 
not  been  synthesized  into  models  that 
can  address  a  variety  of  circumstances 
and  be  implemented  in  typical  settings. 

Project  Design:  The  strategies 
identified  in  the  project  design  must 
provide  solutions  to  the  problems 
associated  with  the  transition  from 
school  to  integrated  postsecondary 
environments,  such  as  competitive  or 
supported  employment,  postsecondary 
education,  vocetional  training, 
continuing  education,  adult  services,  or 
community  based  living  alternatives. 
Particular  attention  must  be  placed  on 
the  needs  of  students  who  are 
transitioning  from  onr  se!n:!.«  to  another 


or  to  multiple  settings.  For  exan^le.  the 
needs  for  adjudicated  youth  may  require 
multiple  transitions  from  public  schools 
or  other  institutions,  from  the  institution 
to  other  institutions,  and  from  the 
institution  to  the  workplace. 

Projects  supported  under  this  priority 
must  emphasize  one  or  more  of  the 
following  activities: 

(a)  Identifying  or  developing  and 
testing  strategies  for  transitional  service 
programs  that  focus  on  individualized 
transition  case  management;  vocational 
training;  and  recreational,  leisure,  or 
social  skills. 

(b)  Conducting  comprehensive  follow- 
up  studies  for  the  targeted  population 
and  designing  exemplary  transitional 
services  based  on  the  findings. 

(c)  Developing  and  testing  the 
feasibility  of  cooperative  efforts 
between  education  agencies  and  adult 
service  agencies  to  provide 
comprehensive  transitional  services  to 
the  target  population. 

(d)  Identifying  or  developing  and 
testing  strategies  for  the  transfer  of 
assistive  technology  devices 
(communication,  adaptive  equipment, 
etc.)  from  the  educational  environment 
to  employment  and  other  community 
settings. 

The  following  activities  must  be 
addressed  in  the  implementation  of  the 
project; 

Follow-up  and  Long-Term  Support: 
Projects  that  place  youth  with 
disabihties  in  jobs  or  community 
residential  settings  must  provide  for 
sufficient  follow-up  and  linkages  to 
providers  of  long-term  support. 

Setting:  Projects  must  develop 
transition  strategies  in  integrated 
community  settings  rather  than  separate 
programs.  Projects  are  encouraged  to 
use  consortia  or  multi-site  approaches  to 
recruit  a  sufficient  number  of  project 
participants. 

Collaboration:  Projects  must 
collaborate  with  the  following  persons 
or  entities: 

(1)  Prospective  project  participants 
and  adults  with  disabUities  must  be 
involved  in  the  desiga  implementation, 
and  testing  of  the  project  outcomes. 

(2)  If  appropriate,  parents  and  other 
family  members  must  be  involved  in  the 
transition  process. 

(3)  Employers.  State  vocational 
rehabilitation  agencies,  and  other 
providers  of  adult  services  must  be 
involved  in  the  design,  implementatioa 
and  testing  of  the  project  outcomes.  ■ 

Personnel:  At  least  one  key  staff 
person  (Project  Director  or  Project 
Coordinator)  must  have  a  background  in 
research  methodology  and  commit  more 
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than  50%  of  his  or  her  time  to  the 
project. 

Evaluation:  Outcome  measures  must 
De  developed  and  used  by  the  project  to 
determine  how  effective  the  strategies 
are  in  preparing  the  targeted  population 
to  succeed  in  integrated  postsecondary 
environments. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 

Priority  4:  Institute  to  Evaluate  end 
Provide  Technical  A<>sistance  to  States 
Implementing  Cooperative  Projects  to 
Improve  Transition  Services 

This  priority  supports  a  five-year 
cooperative  agreement  with  an 
institution  of  higher  education  or 
nonprofit  public  or  private  organization 
to  establish  an  institute  to  provide 
evaluation  and  technical  assistance  to 
States  implementing  cooperative 
projects  to  improve  transition  services 
authorized  under  section  626(e)  of  the 
IDEA.  Applications  submitted  under  this 
priority  will  be  evaluated  using  the 
selection  criteria  at  34  CFR  326.32. 

Project  Design:  The  project  must  — 

(a)  Evaluate  the  outcomes  of  the 
transition  services  resulting  from  the 
activities  of  the  cooperative  projects, 
including  the  effect  of  the  services  on 
postsecondary  education,  job  training, 
employment,  and  other  appropriate 
outcomes; 

(b)  Evaluate  the  impact  of  the 
requirement  to  include  in  the 
individualized  education  program  a 
statement  of  needed  transition  services; 

(c)  Evaluate  the  extent  to  which,  in  the 
provision  of  the  transition  services, 
agencies  are  cooperating  effectively, 
including  evaluation  of  Lhe  extent  of 
coordination  (1)  of  the  staff  of  the 
agencies,  (2)  of  procedures  regarding 
confidentiality,  (3)  of  assessment  of 
needs,  (4)  of  referrals,  and  (5)  regarding 
databases  and  training; 

(d)  Evaluate  the  extent  to  which 
obstacles  exist  regarding  cooperation 
and  coordination  among  agencies  in  the 
provision  of  the  transition  services,  and 
the  extent  to  which  Federal  and  State 
law  creates  disincentives  to  that 
cooperation  and  coordination; 

(e)  Evaluate  the  extent  to  which  the 
transition  services  have  been  provided 
in  a  cost-effective  mannen 

(f)  Determine  the  technical  assistance 
needed  by  each  participating  State  and 
develop  individual  State  technical 
assistance  plans  detailing  strategies  and 
activities  that  will  be  carried  out  for 
improving  transition  services; 

(g)  Make  recommendations  on  the 
manner  in  which  the  program  under 
Section  626(e)  of  the  IDEA  can  be 
improved;  and 


(h)  Provide  information  to  be  included 
in  the  annual  report  under  Section  618(g) 
of  the  IDEA,  which  reports  the  activities 
and  results  associated  with  the 
Institute's  activities. 

Specifically,  the  institute  will  develop 
and  implement  the  following  evaluation 
and  technical  assistance  activities: 

Evaluation:  The  evaluation  activities 
must  consist  of  several  levels  of  data 
gathering  and  analysis.  First,  the 
institute  m.ust  access  data  collected  by 
the  States  receiving  cooperative  grants 
and  conduct  analyses  of  aggregate  data. 
To  the  extent  appropriate,  the  institute 
must  conduct  meta-analyses  of 
intervention  effects  of  the  projects  or 
subsets  of  the  projects.  Second,  the 
institute  must  analyze  each  project  in 
terms  of  methodology  used  to  determine 
State  needs  and  activities  to  develop, 
implement,  and  improve  systems  to 
provide  transition  services  for  youth 
with  disabilities.  Third,  the  institute 
must  assess  how  States  improve  and 
increase  the  working  relationship  among 
education  personnel,  both  within  LEAs 
and  postsecondary  training  programs, 
relevant  State  agencies,  employers, 
rehabilitation  personnel,  local  and  State 
employment  agencies,  local  Private 
Industry  Councils  authorized  by  the  Job 
Partnership  Development  Act,  and  youth 
with  disabilities.  This  must  include  the 
evaluation  of  strategies  to  identify  and 
achieve  consensus  on  the  general  nature 
of  service  needs  and  the  specific 
application  of  transition  services  to 
meet  the  needs  of  youth  with 
disabilities.  Fourth,  the  institute  must 
evaluate  the  impact  of  including 
transition  services  in  students' 
Individualized  Education  Programs 
(lEPs)  and  identify  which  segments  of 
the  population  are  most  difficult  to 
provide  transition  services.  Finally,  the 
institute  must  evaluate  the  extent  to 
which  the  transition  services  have  been 
provided  in  a  cost  effective  manner. 

Technical  Assistance:  The  institute 
must  provide  technical  assistance  to 
State  grantees  to  enable  them  to  plan 
and  implement  their  cooperative  grant 
programs.  The  technical  assistance  must 
include  activities  to  assist  grantees — 

(1)  In  assessing  the  current 
availability,  access,  and  quality  of 
transition  services  for  youth  with 
disabilities  and  determine  how,  over 
five  years,  the  State  will  improve 
availability,  access,  and  quality  of 
transition  services; 

(2)  In  determining  strategies  for  using 
grant  funds  as  an  incentive  for  accessing 
and  using  the  expertise  and  resources  of 
programs,  projects,  and  activities  related 
to  transition  from  other  sources; 

(3)  In  providing  early  ongoing 
information  and  training  for  those 


involved  with  or  who  could  be  involved 
with  transition  services; 

(4)  In  providing  training  for  eligible 
youth  that  matches  labor  market  needs 
in  their  communities; 

(5)  In  providing  community 
experiences  for  youth  with  disabilities 
and  to  enable  education  agencies  to 
make  initial  transition  with  students; 

(6)  In  clearly  defining  the  delivery 
system  that  will  result  from  their 
projects  and  analyze  in  detail  how  it^ 
will  differ  from  current  services  and  the 
current  delivery  system;  and 

(7)  In  improving  the  evaluation  of  their 
projects.  This  technical  assistance  must 
include  information  pertaining  to 
program  documentation  methods; 
selection  of  measurement  instruments: 
data  collection  methods;  data  analysis 
procedures;  and  formats  for  reporting 
the  results  of  program  evaluation  in  a 
manner  that  permits  aggregation  and 
synthesis  of  information  and 
development  of  recommendations  on 
how  the  program  can  be  improved. 

The  evaluation  and  technical 
assistance  activities  must  include  at 
least  one  on-site  visit  to  projects  during 
each  12-month  period.  However,  it  is 
anticipated  that  less  expensive 
mechanisms  (mail,  telephone,  annual 
meetings)  will  be  the  predominant 
methods  of  providing  technical 
assistance. 

In  carrying  out  its  evaluation  and 
technical  assistance  activities,  the 
institute  must  provide  evaluation 
training  and  experiences  for  at  least 
three  graduate  students  armually. 
Graduate  students  must  include 
members  of  underrepresented  ^ 

populations. 

Period  of  Award:  The  Secretary  will 
approve  one  cooperative  agreement 
with  a  project  period  of  up  to  60  months 
subject  to  the  requirements  of  34  CFR 
75.253(a)  for  continuation  awards.  In 
determining  whether  to  continue  the 
institute  for  the  last  two  years  of  the 
project  period,  in  addition  to  considering 
the  factors  in  34  CFR  75.253(a),  the 
Secretary  will  consider  the 
recommendation  of  a  review  team 
consisting  of  three  external  experts 
selected  by  the  Secretary  and 
designated  Federal  program  officials. 
The  services  of  the  review  team  will  be 
performed  during  the  last  half  of  the 
institute's  second  year,  and  may  be 
included  in  that  year's  annual 
evaluation  that  the  recipient  is  required 
to  perform  under  34  CFR  75.590.  Costs 
associated  with  the  services  to  be 
performed  by  the  three  external 
members  of  the  review  team  must  be 
paid  for  with  project  funds.  In 
developing  its  recommendation,  the 
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review  Ic'dw.  must  ccnsidfr.  arr.cr.g  other 
facto-s,  the  foliow.r.g. 

(1)  The  timeliness  and  the 
effectiveness  with  which  a!! 
requirements  of  the  negotiated 
cooperative  agreement  have  bet  n  or  Hre 
being  met  by  the  institute;  and 

(2)  The  degree  to  which  the  institute's 
evaluation  designs  and  methodologicai 
procedures  demonstrate  the  potential  for 
producing  sign ifia-nt  r.rw  kTr-.vlpdee 
and  products. 

DisseminatiGn:  Projects  must  prepare 
and  deliver  reports  as  dpscribed  at  20 
use.  1409(g). 

Program  Authority:  20  U.S.C.  1425. 

Inlergovernmental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  strengthen  federalism  by  relying  on 
processes  developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  action  for  this  program. 


(CaUilog  of  Federal  Domestic  Assistance 
\ ambers  Early  Education  Program  for 
Chiidren  with  Disabilities,  84.024;  Services  for 
Children  %vith  Deaf-Blindness,  84.025: 
Educational  Media  Research,  Production. 
Distribution,  and  Training  Program.  84.026: 
Pos'sccondarT,  Fdi^Ciiruin  Programs  for 
Persi  r.s  wuh  DitaLa'-its.  64.078;  Program  for 
Chiidren  with  Severe  Disabilities.  84.086; 
Secondary  Educational  and  Transitional 
Services  for  Youth  with  Disabilities  Program. 
84.158) 

Dated:  February  24, 1992. 
Lamar  .Alexander. 
Secretary  of  Education. 
[FR  Doc.  92-7886  Filed  4-7-92;  8:45  am] 
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Notice  Inviting  4pp!iC3tJ0'is  ior  New 
Awards  Under  Ce^ain  Direct  Grant 
P'ograms  for  Fiscai  Year  (9?i 

Note  to  Applicants 

This  iioiice  18  a  complete  application 
package.  The  notice  contains  information, 
application  forms,  and  instructions  needed  to 


apply  for  a  grant  under  these  competitions. 
The  priorities  for  these  programs  are 
published  in  a  separate  part  of  this  Federal 
Register. 

The  estimates  of  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  a  specific  level  of  funding 
or  number  of  grants,  unless  the  amount 
is  otherwise  specified  by  statute  or 
regulation. 


ki- 
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(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  In  34  CFR  parts  74.  75,  77,  79, 
80,  81,  82,  85,  and  86:  and  [b)  the 
following  program  regulations: 

Early  Education  Program  for  Children  with 

Disabilities  (CFDA  No.  84X)24)  34  CFR  part  . 

309. 
Services  for  Children  with  Deaf-Blindness 

(CFDA  No.  84XJ25)  34  CFR  part  307. 
Educational  Media  Research.  Production, 

Distribution  and  Training  (CFDA  No. 

84.026)  34  CFR  part  332. 
Postsecondary  Exlucation  Programs  for 

Individuals  with  Disabilities  (CFDA  No. 

84.078]  34  CFR  part  338. 
Program  for  Children  with  Severe  Disabilities 

(CFDA  No.  84X)86)  34  CFR  part  315. 
Secondary  Education  and  Transitional 

Services  for  Youth  with  Disabilities 

Program  (CFDA  No.  84.158)  34  CFR  part 

320. 


Early  Education  Program  for  Children  With  Disabilities 


Tide  and  CFDA  No. 

Deadline  for 
transmittal 

of 
applications 

Deadline  for 

mtergovem- 

mental 

review 

Avaaat)te 
funds 

Estimated  range  of 
awards 

Estimated 
size  of 
awards 

Estimated 

number  of 

awards 

Project 
pefiod  in 
nwnltis 

Early  Criildtiood  [Demonstration  Project  (CFDA 
84.024B). 

Outreach  Projects  (CFDA  84.024D) „ '. 

Experimental  Projects  (CFDA  84.024H) 

5-22-92 

5-21-92 
5-20-92 
5-26-92 

5-27-92 

7-22-92 

7-21-92 
7-20-92 
7-27-92 

7-27-92 

$1,040,000 

2,000,000 

800,000 

1,000.000 

750,000 

$120,000-140.000 

120,000-140.000 
190,000-210,000 
240.000-260,000 

750.000 

$130,000 

130.000 
200.000 
250,000 

750,000 

a 

15 

4 
4 

1 

Up  to  60 

Up  to  36 
Up  to  36 

Training  o)  Early  Intervention  Services  Providers 
through  Training  of  Faculty  from  Institutions 
of  Higher  Education  (CFDA  64.024P). 

Early  Childhood  Research  Institute:  Services  Im- 
plementation and  Capacity  for  Prov-ding  Early 
lr«erver<t!On  Services  (CFDA  B4.024T). 

Up  to  36 
Up  to  60 

Selection  Criteria 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  under 
the  Early  Education  Program  for 
Children  with  Disabilities,  The 
maximum  score  for  all  tbie  criteria  is  100 
points. 

(a)  Importance.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  proposed  project  addresses 
concerns  in  light  of  the  purposes  of  this 
part. 

(2)  The  Secretary'  considers — 

(i)  The  significance  of  the  problem  or 
issue  to  be  addressed; 


(ii)  The  extent  to  which  the  project  is 
based  on  previous  research  findings 
related  to  the  problem  or  issue; 

(iii)  The  numbers  of  individuals  who 
will  benefit;  and 

(iv)  How  the  project  will  address  the 
identified  problem  or  issue. 

[b)  Impact  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  probable 
impact  of  the  proposed  project  in 
meeting  the  needs  of  children  with 
disabihties,  birth  through  age  eight  and 
their  families 

(2)  The  Secretary  considers — 
(i)  The  contrsbution  that  project 

Tnaings  or  products  will  make  to  current 
knouledgp  and  practice; 


(ii)  The  methods  used  for 
dissemination  of  project  findings  or 
products  to  appropriate  target 
audiences:  and 

(iii)  The  extent  to  which  findings  or 
products  are  replicable,  if  appropriate. 

(c)  Technical  soundness.  (35  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  technical 
soundness  of  the  project  plan; 

(2)  In  reviev^Tng  applications  under 
this  part,  the  Secretary  considers — 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  proposed  sample  or  target 
population,  including  the  numbers  of 
participants  involved  and  methods  that 
will  be  used  by  the  appbcant  to  ensure 
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that  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability; 

(iii)  The  methods  and  procedures  used 
to  implement  the  design,  including 
instrumentation  and  data  analysis;  and 

(iv)  The  anticipated  outcomes. 

(3)  With  respect  to  training  projects,  in 
applying  the  criterion  in  paragraph 
(c)(2){iii)  of  this  section,  the  Secretary 
considers — 

(i)  The  curriculum,  course  sequence, 
and  practice  leading  to  specific 
competencies;  and 

(ii)  The  relationship  of  the  project  to 
the  comprehensive  system  of  personnel 
development  plans  required  by  parts  B 
and  H  of  the  Act  and  State  licensure  or 
certification  standards. 

(4]  In  addition  to  the  criteria  in 
paragraph  (c)(2)  of  this  section,  the 
Secretary,  in  reviewing  outreach 
projects,  also  considers — 

(i)  The  agencies  to  be  served  through 
outreach  activities; 

(ii)  The  current  services,  their 
location,  and  anticipated  impact  of 
outreach  assistance  for  each  of  those 
agencies; 

(iii)  The  model  demonstration  project 
upon  which  the  outreach  project  is 
based,  including  the  effectiveness  of  Iht 
model  program  with  children,  families, 
or  other  recipients  of  project  services; 
and 

(iv)  The  likelihood  that  the 
demonstration  project  will  be  continued 
and  supported  by  funds  other  than  those 
available  through  this  part; 

(d)  Plan  of  operation.  (10  points) 


(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project. 

(2)  The  Secretary  considers — 
(i)  The  extent  to  which  the 

management  plan  will  ensure  proper 
and  efficient  administration  of  the 
project; 

(ii)  Clarity  in  the  goals  and  objectives 
of  the  project; 

(iii)  The  qualify  of  the  activities 
proposed  to  accomplish  the  goals  and 
objectives; 

(iv)  The  adequacy  of  proposed 
timeliness  for  accomplishing  those 
activities;  and 

(v)  Effectiveness  in  the  ways  in  which 
the  applicant  plans  to  use  the  resources 
and  personnel  to  accomplish  the  goals 
and  objectives. 

(e)  Evaluation  plan.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  for  evaluating  project  goals- 
objectives,  and  activities. 

(2)  The  Secretary  considers  the  extent 
to  which  the  methods  of  evaluation  are 
appropriate  and  produce  objective  and 
quantifiable  data. 

(f)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  the 
applicant  plans  to  use. 

(2)  The  Secretary  considers — 

(i)  The  qualifications  of  the  project 
director  and  project  coordinator  (if  one 
is  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  project  personnel; 


(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (f)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  How  the  applicant  will  ensure 
that  personnel  are  selected  for 
employment  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
disabiUty. 

(3)  The  Secretary  considers 
experience  and  training  in  areas  related 
to  project  goals  to  determine 
qualifications  of  key  personnel. 

(g)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  adequacy  of 
resources  allocated  to  the  project. 

(2)  The  Secretary  considers  the 
adequacy  of  the  facilities  and  the 
equipment  and  supplies  that  the 
applicant  plans  to  use. 

(h)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  project 
has  an  adequate  budget. 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  budget  for  the  project  is 
adequate  to  undertake  project  activities; 
and 

(ii)  Costs  are  reasonable  in  relation  to 
objectives  of  the  project. 

Eligible  Applicants 

Public  agencies  and  nonprofit  private 
organizations  may  apply  for  an  award 
under  any  of  the  priorities.  Profit  making 
organizations  may  also  apply  for  an 
award  under  the  Model  Inservice 
Training  competition. 
(Program  Authority:  20  U.S.C.  1423) 


Services  for  Children  with  Deaf-Blindness 


Title  and  CFDA  No 


State  and  Multi- State  Pr0;act3  for  Children  with 
Deat-Bhrdness  aid  Cptiorai  Pilot  Projects  lor 
Children  vx'th  Ceaf-Blindness  (CFDA  84.025A). 

Research  in  Social  Relatioos^llps  tor  Children 
and  Youth  with  Deaf-B'indness  (CFDA 
84  025R). 


Deadline  for 
transmittal 

of 
applications 


5-22-92 


5-22-92 


Deadline  for 

intefgovem- 

mental 

review 


7-22-92 


7-22-92 


Available 
funds 


$9,338,000 


525,000 


Estimated  range  of 
awa'ds 


$20,000-600,000 


170,000-180.000 


Estirrtated 
size  of 
awards 


$191,000 


175,000 


Estimated 

nufnbec  of 

awards 


49 


Project 
penod  in 
months 


Up  to  36. 


Up  to  36. 


Selection  Criteria 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for  a 
State  or  multi-State  application  under 
the  Services  for  Children  with  Deaf- 
Blindness  Program.  The  maximum  score 
for  all  the  criteria  is  100  points. 

(a)  Justification  for  the  project,  extent 
of  need,  and  expected  impact.  (15 
points)  The  Secretary  reviews  each 
application  to  determine  the  justification 


for  the  proposed  activities  in  each  State, 
based  on  the  extent  of  State  need  for 
and  expected  impact  from  the  provision 
of  services  and  technical  assistance, 
including  consideration  of — 

(1)  The  age,  number,  and  location  of 
children  with  deaf-blindness  in  the  State 
to  whom  the  State  is  not  obligated  to 
provide  a  free  appropriate  public 
education  under  part  B  of  the  IDEA,  to 
whom  the  State  is  not  providing  special 
educational  and  related  services  under 


some  other  authority,  and  to  whom  the 

applicant  proposes  to  provide  services; 

(2)  The  specific  actions  needed  for  the 
provision  of  early  intervention, 
educational,  and  related  services  to 
children  with  deaf-blindness  based  on 
the  State's  plan  for  delivery  of  services 
to  students  with  handicaps  required 
under  parts  B  and  H  of  IDEA; 

(3)  The  specific  actions  needed  for  the 
provision  of  technical  assistance 
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addressed  by  the  project  based  on  the 
State  s  plan  for  provision  of  technical 
assistance  to  providers  of  services  to 
children  with  deaf-blindness; 

(4)  The  expected  benefits  to  be  gained 
by  providing  the  early  intervention, 
educational,  and  related  services  to 
children  with  deaf-blindness  to  be 
served  by  the  project,  their  parents  and 
service  providers;  and 

(5)  The  expected  benefits  to  be  gained 
by  meeting  the  technical  assistance 
needs  of  service  providers  to  be  assisted 
by  the  project. 

(b)  Quality  of  services  and  technical 
assistance.  (40  points)  The  Secretary 
reviews  each  application  to  determine 
the  quality  of  the  plan  to  provide 
services  and  technical  assistance  in 
each  State  to  be  served,  including — 

(1)  The  qualify  of  the  design  of  the 
project  for  providing  each  of  the  early 
intervention,  educational,  and  related 
services  described  under  34  CFR 
307.11(a)(1),  and  for  providing  technical 
assistance  as  described  under  34  CFR 
307.11(a)(2); 

(2)  The  extent  to  which  the  applicant's 
plan  for  providing  services  and  technical 
assistance  implements  current  research 
findings  and  exemplary  practices 
including  arranging  for  services  that  are 
age-appropriate  for  project  participants, 
and  providing  for  the  maximum 
integration  of  children  with  deaf- 
blindness  in  the  least  restrictive 
environment; 

(3)  How  well  the  objectives  of  the 
project  respond  to  the  needs  of  children 
with  deaf-blindness  in  the  State,  their 
parents,  and  service  providers; 

(.4)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  provision  of  early 
intervention,  educational,  and  related 
serv  ices,  and  technical  assistance,  and 
reflects  an  analysis  of  the  service  needs 
of  children  with  deaf-blindness  in  the 
State; 

(5)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  program; 

(6)  How  the  project  will  assist  the 
State  in  developing  and  implementing 
the  State's  Comprehensive  Systems  of 
Personnel  Development  required  under 
parts  B  and  H  of  IDEA; 

(7)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disabling 
condition; 

(8)  The  quality  of  the  applicant's  plan 
for  providing  early  intervention, 
consultative,  and  training  services  for 
families  of  children  with  deaf-blindness 
as  described  in  30711(a){l)(iii); 

(9)  The  quality  of  the  applicant's  plan 
to  involve  parents  in  the  development 


and  delivery  of  appropriate  sf  r\  ices  to 
their  children  with  deaf-blindness;  and 

(10)  The  extent  to  which  services 
provided  children  birth  through  two 
years  of  age  meet  the  requirements  of 
part  H  of  the  IDEA. 

(c)  Quality  of  key  personnel.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the 
quahfications  of  the  key  persormel  the 
applicant  plans  to  use  on  the  project  for 
the  provision  of  services  to  children 
with  deaf-blindness  and  technical 
assistance  to  agencies,  including — 

(1)  The  qualifications  of  the  project 
director; 

(2)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(3)  The  experience  among  key 
personnel  referred  to  in  paragraphs  (c) 
(1)  and  (2)  of  this  section,  relevant  to  the 
provision  of  quality  educational  services 
to  children  with  deaf-blindness  in  less 
restrictive  environments; 

(4)  The  time  th&t  each  person  referred 
to  in  paragraphs  (c)  (1)  and  (2)  of  the 
section  will  commit  to  the  project;  and 

(5)  How  the  apphcant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disabling  condition. 

(d)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project;  and 

(2)  The  extent  possible,  are  objective 
and  produce  data  that  are  quantifiable. 

(Cross-reference:  See  34  CFR  75.590 
Evaluation  by  the  grantee) 

(e)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  for  technical 
assistance,  and  direct  services  where 
appropriate,  in  each  State  to  be  served, 
the  extent  to  which — 

(1)  The  budgets  are  adequate  to 
support  activities; 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(3)  Costs  reflect— 

(i)  The  time  anticipated  to  be  spent  by 
each  staff  member  for  the  provision  of 
services  described  under  §  307.11(a)(1) 
and  costs  for  contracted  and 
consultative  services,  travel  costs,  and 
other  direct  costs; 

(ii)  The  time  anticipated  to  be  spent 
by  each  staff  member  for  the  provision 
of  technical  assistance  under 
§  307.11(a)(2l.  and  costs  for  contracted 
and  consultative  services,  travel,  and 


other  related  expenditures  for  technical 
assistance  activities;  and 

(iii)  The  time  anticipated  to  be  spent 
for  administrative  services. 

(f)  Coordination.  (5  points) 
The  Secretary  reviews  each 

application  to  determine  the  adequacy 
of  the  applicant's  procedures  for 
initiating  and  maintaining  coordination 
in  each  State  to  be  served  with — 

(1)  Related  activities  fimded  from 
grants,  contracts,  and  cooperative 
agreements  awarded  under  parts  C,  D, 
E.  F.  and  G  of  the  IDEA:  and 

(2)  Relevant  agencies,  organizations, 
and  institutions  having  responsibiUty  to 
deliver  services  to  children  with  deaf- 
blindness  in  the  State,  including  State 
education  agencies  and  other  service 
providers  under  parts  B  and  H  of  the 
IDEA  and  section  1221  et  seq.  of  title  I  of 
the  Elementary  and  Secondary 
Education  Act  of  1965. 

(g)  Dissemination.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  adequacy  of  the 
applicant's  procedures  for  disseminating 
significant  project  information  within 
the  State(s)  to  providers  of  services  to 
children  with  deaf-blindness. 

Eligible  Applicants:  Public  or 
nonprofit  private  agencies,  institutions, 
or  organizations  may  apply  for  an 
award  under  this  priority, 

(Authority:  20  U.S.C.  1422) 

Selection  Criteria 

The  Secretary  uses  the  following 
criteria  to  evaluate  the  quality  of  an 
application  for  Research  Projects  and 
Pilot  Projects  submitted  under  the 
Services  for  Children  with  Deaf- 
Blindness  program.  Each  application 
may  receive  up  to  a  total  of  100  points. 

Note:  The  Selection  Criteria  that  are  not 
applicable  to  the  competitions  contained  in 
this  notice  have  been  removed.  See  34  CFR 
307.36  for  the  complete  selection  criteria. 

(a)  Importance  and  impact.  (20  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  proposed  project  addresses 
concerns  in  light  of  the  purposes  of  this 
part,  including — 

(i)  The  significance  of  the  problem  or 
issues  to  be  addressed; 

(ii)  The  extent  to  which  the  project  is 
based  on  previous  results,  research  and 
evaluation  findings,  or  other  information 
related  to  the  problem  or  issue; 

(iii)  The  contribution  that  project 
findings  or  products  will  make  to  current 
knowledge  and  practice;  and 

(iv)  The  extent  to  which  findings, 
information,  or  products  of  the  project 
will  be  designed  to  promote  their 
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adap'ation  by  and  usefulness  to  others 
in  conducting  related  projects. 

(2)  In  determining  the  extent  of  the 
importance  and  impact  of  the 
application,  the  Secretary  also  considers 
the  relevance  of  proposed  activities  in 
addressing  the  unique  needs  of  children 
targeted  by  the  project. 

(3)  In  determining  the  importance  and 
impact  of  the  application  the  Secretary 
considers  the  extent  to  which  the  project 
addresses  the  unique  needs  of  children 
wirh  disabilities  from  minority 
backgrounds. 

(b)  Technical  soundness. 
Pilot  projects.  (15  points) 
Research  projects.  (30  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  technical 
soundness  of  the  project,  including — 

(i)  The  quality  of  the  design  of  the 
p-?ject; 

(ii)  The  proposed  sample  or  target 
population,  including  the  numbers  of 
participants  involved  and  methods  that 
will  be  used  by  the  apphcant  to  ensure 
that  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
c-igin,  gender,  or  disabling  conditions; 
and 

(iii)  The  anticipated  outcomes. 

(2)  In  determining  the  technical 
soundness  of  an  application,  the 
Secretary  also  considers — 

(i)  For  pilot  projects  under  34  CFR 

(A)  The  correlation  with  and 
relevance  to  the  activities  under  34  CFR 
307.11  for  a  State  or  multi-State  project; 
and 

(B)  The  extent  to  which  practices  of 
the  pilot  project  can  be  adopted  in  other 
settings  within  the  State; 

(ii)  For  research  projects — 

(A)  The  comprehensiveness  of  the 
review  of  research  to  the  problem  or 
issues  to  be  addressed  by  the  project 
and  to  the  natiire  of  the  population  to  be 
included  in  the  project; 

(B)  The  theoretical  soundness  of  the 
conceptual  framework  and  research 
hypotheses  upon  which  the  research  is 
to  be  conducted; 

I 


(C)  The  appropriateness  of  the  data 
analysis,  procedures,  and 
instrumentation; 

(D)  The  effectiveness  of  the  research 
design  in  testing  the  research 
hypotheses;  and 

(E)  How  the  anticipated  research 
results  can  be  utilized  in  subsequent 
research  or  demonstration  projects,  if 
applicable. 

(c)  Plan  of  operation. 

Pilot  projects.  (30  points) 

Research  projects.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project, 
including — 

(i)  The  extent  to  which  the  plan  of 
management  is  effective  for  the  type  of 
project  proposed  and  ensures  proper 
and  efficient  administration  of  the 
project; 

(ii)  The  adequacy  of  the  applicant's 
resources  and  plan  for  use  of  resources 
and  personnel  to  achieve  project 
objectives; 

(iii)  How  the  budget  proposed  by  the 
applicant  is  adequate  to  support  the 
activities  and  that  the  costs  are 
reasonable  in  relation  to  the  objectives 
of  the  project; 

(iv)  The  adequacy  of  the  applicant's 
procedures  for  initiating  and 
maintaining  coordination  with  relevant 
State,  local  and  professional 
organizations  end  agencies,  for  the 
purpose  of  furthering  achievement  of  the 
project  objectives; 

(v)  The  adequacy  of  the  applicant's 
plan  to  involve  project  participants  with 
disabilities  and,  as  appropriate,  their 
family  members  in  the  development, 
implementation,  and  on-going  review  of 
project  outcomes;  and 

(vi)  The  adequacy  of  the  applicant's 
plan  to  determine  the  effectiveness  and 
timeliness  in  completion  of  the 
managerial  procedures  and  objectives  of 
the  project's  plan  of  operation. 

(d)  Key  personnel.  (20  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project, 
including — 


(i)  The  qualifications  of  the  project 
director  or  principal  investigator, 

(ii)  The  qualifications  of  each  of  the 
nther  key  personnel  to  be  used  in  the 
projecti 

(liil  The  time  that  each  person 
referred  to  in  paragraphs  (dj(l)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
projecti  and 

(iv)  Strategies  of  the  applicant  to 
identify  and  recnjit  personnel  with 
disabilities  or  from  traditionally  under- 
represented  groups. 

(2)  In  determining  the  qualifications  of 
each  person  referred  to  m  paragraphs 
(d)(1)  (i)  and  (ii)  the  Secretary  also 
considers — 

(i)  Experience  and  training  in 
conducting,  documenting,  and  applying 
the  types  of  activities  to  be  conducted; 
and 

(ii)  Knowledge  of  the  results  and 
findings  of  relevant  projects  and 
potential  for  application  of  this 
information  in  addressing  the  unique 
needs  of  the  children  with  deaf- 
blindness  to  be  included  in  the  project. 

(e)  Evaluation.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  for  evaluating  the  project, 
including — 

(i)  The  adequacy  of  the  applicant's 
plan  to  determine,  to  the  extent  relevant, 
the  effectiveness  of  the  project  in 
achieving  measurable  change  and 
positive  outcomes  for  children  with 
deaf-blindness  who  were  ser.-ed  by  the 
project  and  others  for  whom  the  project 
was  designed  to  benefit; 

(li)  The  adequacy  of  the  applicant's 
plan  to  determine  the  effectiveness  and 
timeliness  in  completion  of  the 
managerial  procedures  and  objectives  of 
the  project's  plan  of  operation;  and 

(ill)  The  procedures  for  recording, 
reviewing,  analyzing,  end  interpreting 
for  relevant  audiences,  data  generated 
through  conducting  project  activities. 

Eligible  .^ppiicanls:  Public  or 
nonprofit  private  agencies,  institutions. 
or  organizations  are  eligible  to  apply  for 
an  award. 
(Authority:  20  f  3  C.  1422) 


Educational  Media  Research.  Production,  Distribution,  and  Training 


Trtle  and  CFDA  No. 


Deadline  tor 

transmittal 

of 

applications 


::-escrc'-<e  Vi.»c  fCFDA  84.0268) 

Qcseo-Cact!0^i«<)  Daytime  Programming  (CFDA 

Soecifl'  -esaa';^    ;.3<e<oc'^e^'   and  Evaluation 
PTOtects  (CPCA  84  026fi). 


5-21-92 
5-21-92 

5-21-92 


DeadRnefor 

intergovenv 

mental 

review 


7-21-92 
7-21-92 

7-21-92 


AvaJlebte 
funds 


$500,000 
850,000 

700.000 


Estir^a'pri  'a^je  of 
awaras 


$125,000-250,000 
400,000-650,000 

150,000- 200,  OX 


Estimated 
sae  of 
awards 


Estimated 

numoer  of 

awards 


Project 
period  tn 
months 


$260,  OOC 
425  DOC 

175,000 


2     Up  ic  36, 
2  Of  less  ,  Up  to  36 


Up  to  18 


Sc!e    jr.ief 


;a  m  j26S   as  *^nar'   a  single  award  could  beTrtade  lor  an  estimated  total  o' 
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Selection  Criteria 

Thy  Secretary  uses  the  following 
cntena  to  evaluate  an  application  under 
the  Educational  Media  Research, 
Production.  Distribution,  and  Training 
Program.  The  Secretary  awards  up  to 
100  possible  points  for  these  criteria. 

(aj  Plan  of  operation.  (25  points] 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project, 

(2)  The  Secretary  looks  for 
inforn-.ttion  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

[ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  {he  project; 

(iii]  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally  under 
represented,  such  as — 

(A)  Individuals  with  disabilities; 

(B)  Members  of  racial  or  ethnic 
minority  groups; 

(C)  Women:  and 

(D)  The  elderly. 

(b)  Quality  of  key  personnel.  (20 
points) 

(1]  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 


(ii)  Tlip  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)(i)  and  (ii) 
of  this  section  plans  to  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally  under 
represented,  such  as — 

(A)  Individuals  with  disabilities; 

(B)  Members  of  racial  or  ethnic 
minority  groups; 

(C)  Women;  and 

(D)  The  elderly. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and 
training,  in  fields  related  to  the 
objectives  of  the  project,  as  well  as 
otlier  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (15 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  (See  34  CFR  75.590— Evaluation 
by  the  grantee.) 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 


evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facihties  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Need.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  need  for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  need  for  the  proposed  activity 
with  respect  to  the  disabling  condition 
served  or  to  be  served  by  the  applicant; 

(ii)  The  potential  for  using  the  results 
in  other  projects  or  programs. 

(g)  Marketing  and  dissemination.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
adequate  provisions  for  marketing  or 
disseminating  results. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  provisions  for  marketing  or 
otherwise  disseminating  the  results  of 
the  project;  and 

(ii)  Provisions  for  making  materials 
and  techniques  available  to  the 
populations  for  whom  the  project  would 
be  useful. 

Eligible  Applicants:  Profit  and 
nonprofit  public  and  private  agencies, 
organizations,  and  institutions  are 
eligible  to  apply  for  a  grant. 

(Authority.  20  U.S.C.  1451. 1452) 


Title  and  CFDA  No 


Postsecondary  Education  Programs  for  Individuals  With  Disabilities 


Ca.'eer  Placement  Opportunities  for  Students 
with  Disabilities  m  Postsecondary  Programs 
(CFDA  84.07SC), 


Deadline  for 
transmittal 

of 
applications 


5-21-92 


Deadline  for 
intergovern- 
mental 
review 


T 


7-21-92 


Availat>le 
funds 


$2,000,000 


Estimated  range  of 
awards 


$90,000-110.000 


Estimated 
size  of 
awards 


$100,000 


Estimated 

number  of 

awards 


20 


Project 
period  in 
months 


Up  to  36. 


Selection  Criteria 

The  Secretary  uses  the  following 
criteria  to  evaluate  applications  under 
Postsecondary  Programs  for  Individuals 

with  Disabilities.  The  maximum  score 
for  all  the  criteria  is  100  points. 

(a)  P/an  of  operation  [25  points) 
(1)  The  Secretary  reviews  each 

apphcition  for  information  that  shov\s 


the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

{ii]  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
-administration  of  the  project. 


(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program: 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
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p  articipants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic, 
minority  groups; 

(B)  Women; 

(C)  Individuals  with  disabilities;  and 

(D)  The  elderly. 

(b)  Quality  of  key  personnel  (10 
points] 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  Qjalifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  plans  to  commit  to  the 
project:  and 

(iv)  The  extent  to  which  the  applicant 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  emplo^Tnent  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethrac 
minority  groups; 

(B)  Women; 

(C)  Individuals  with  disabilities;  and 

(D)  The  elderly. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project  as  well 
as  other  information  that  the  applicant 
provides. 

(c)  Budget  end  cost  effectiveness.  (10 
points) 


(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (15  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  (See  34  CFR  75.590,  Evaluation 
by  the  grantee.) 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Continuation  of  program.  (5  points) 
(i)  The  Secretary  reviews  each 

application  for  information  that  shows 
that  the  activities  to  be  supported  are 
likely  to  be  continued  after  Federal 
funding  ends. 

(2)  The  Secretary  looks  for 
information  that  shows  the  likelihood 
that  the  services  provided  under  the 
proposed  program  will  be  continued  by 
the  applicant  following  the  expiration  of 
Federal  funding,  as  measured  by 


evidence  of  financial  and  other 
commitment  of  the  applicant  to  the 
program, 
(g)  Importance.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information 
demonstrating  that  the  proposed  project 
is  nationally  important  in  light  of  the 
purposes  of  this  part. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  significance  of  the  problem  or 
issues  to  be  addressed; 

(ii)  The  importance  of  the  proposed 
project  in  increasing  the  understanding 
of  the  problem  or  issue,  and  in 
remediating  or  compensating  for  it; 

(iii)  The  experiences  of  service 
providers  related  to  the  problem  or 
issue;  and 

(iv)  Previous  research  findings  related 
to  the  problem  or  issue. 

(h)  Impact.  (15  points)  The  Secretary 
reviews  each  application  for  information 
that  shows  the  probable  impact  of  the 
proposed  research  or  demonstration 
activities  in  improving  postsecondary 
education  for  individuals  with 
disabilities,  including — 

(1)  The  contribution  that  the  research 
or  demonstration  findings  or  products 
will  make  to  current  knowledge  or 
practice;  and 

(2)  The  extent  to  which  findings  and 
products  will  be  disseminated  to,  and 
used  for  the  benefit  of,  appropriate 
target  groups. 

Eligible  Applicants:  State  educational 
agencies,  institutions  of  higher 
education,  junior  and  community 
colleges,  vocational  and  technical 
institutions,  and  other  nonprofit 
educational  agencies  are  eligible  to 
apply  for  an  award. 
(Program  Authority:  20  U.S.C.  1424a) 


Program  for  Children  with  Severe  Disabiuties 


Title  and  CFDA  No. 


C'.i-each — Serving  Students  witti  Severe  Dis- 
abilities in  Integrated  Environrr^ents  (CFDA 
S4.086U). 

D€ve:opir.g  Innovatwns  for  Educating  Children 
w*i  Severe  Disabilities  Full-time  in  General 
E  jucatjon  Clasvooms  (CFDA  84.0860). 

Social  RelatK>nships  Research  Institute  for  Chil- 
dren and  Yoyt^  wrtti  Severe  DisaiDi:itie8 
(CFDA  84.086A). 

Model  inservice  Training  Projects  (CFDA 
94  086R). 

S'atewide  Systems  0.ange  (CFDA  34.086J) 


Deadline  for 
transmittal 

of 
applications 


5-22-92 

5-22-92 

5-22-92 

5-22-92 
5-22-92 


Deadline  for 
intergovern- 
mental 
review 


7-22-92 

7-22-92 

7-22-92 

7-22-92 
7-22-92 


Available 
funds 


$405,000 

525,000 

600,000 

495,000 
1,000,000 


Estimated  range  of 
awards 


5125,000-140,000 

170.000-180,000 

600,000 

155,000-170,000 

210,000-260.000 


Estimated 
size  of 
awards 


$135,000 

175,000 

600,000 

165,000 
250,000 


Estimated 

numoer  of 
awards 


Project 
penod  in 
months 


Up  to  36. 

Up  to  36. 

Up  to  60. 

Up  to  36. 
Up  to  60. 


Note:  Applications  submitted  under  84.086D  and  94.086A  will  be  evaluated  under  ttie  selection  criteria  for  "Research". 

ApplicatKXis  submittad  under  84.086U,  84.086fl  and  84.086J  will  be  evaluated  under  the  selection  cntena  for  "Demonstration  and  Training", 
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Selection  Criteria  for  Research  Projects 

The  Secretary  uses  the  following 
criteria  to  evaluate  en  application  for  a 
research  project  under  the  Program  for 
Children  with  Severe  Disabilities.  The 
maximiun  score  for  all  cnteria  is  100 
points. 

(a)  Importance  and  expected  impact 
of  the  research.  (20  points)  The 
Secretar>-  reviews  each  application  to 
determine  the  extent  to  which  the 
project  w.il  develop  new  knowledge  in 
understanding  and  effectively  meeting 
the  needs  of  children  with  severe 
disabilities,  including  the  extent  to 
which — 

(1)  The  programmatic  research  areas 
proposed  by  the  applicant  represent 
critical  areas  of  investigation,  or 
problems  whose  solution  would  have 
greatest  impact  on  improving  services  to 
children  with  severe  disabilities;  and 

(2)  The  specific  questions  to  be 
addressed  in  the  project  are  likely  to 
generate  knowledge  needed  for  bringing 
about  a  major  change  in  understanding 
of  the  topical  area. 

(b)  Technical  soundness  of  the 
project.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  technical 
soundness  of  the  research  plan, 
including — 

(i)  The  design; 
(ii)  The  proposed  sample; 
(iii)  Instnunentation;  and 
(ivj  Data  analysis  procedures. 

(2)  The  Secretary  also  reviews  each 
application  for  the  relevance  of  its 
proposed  training  effoils.  including — 

(i)  Strategies  for  provision  of  training; 
and 

(ii)  Relationships  between  the 
applicant,  other  organizations  or 
agencies  providing  training  in 
coordination  with  the  applicant,  and 
trainees  receiving  training  from  the 
applicant. 

(c)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(2)  Hew  the  objectives  of  the  project 
relate  to  the  purpose  of  the  program; 

(3)  The  quality  of  the  applicant's  plans 
to  use  its  resources  ar.d  personnel  to 
achieve  each  objt-t.tive;  and 

(4)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
vv;thout  regard  to  rare,  color,  national 
o'lgin,  gender,  age.  or  disabling 
condition. 

(d)  QuaUty  of  key  personnel  (20 
points) 


(11  The  Secretary  reviews  each 
iipplication  to  determine  the  quality  of 
key  personnel  the  apphcant  plans  to  use 
o;.  the  project,  incluoing — 

(i)  The  qualifications  of  the  project 
director  or  principal  investigator 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (d)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project  and 

(iv)  How  the  apphcant.  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin,    • 
gender,  age,  or  disabling  condition. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (d)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in 
conducting,  documenting,  and  applying 
research  pertaining  to  children  with 
severe  disabilities; 

(ii)  Awareness  of  relevant  research 
findings  and  demonstration  project 
results  pertainirig  to  other  children  with 
disabilities  and  the  potential  for  use  of 
the  findings  and  results  with  children 
with  severe  disabilities;  and 

(iii)  Experience  in  communicating 
research  findings  to  service  providers  of 
children  with  severe  disabilities  and  in 
assisting  these  providers  with  effective 
application  of  the  findings. 

(e)  Budget  and  cost-effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(f)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project:  and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable.  (Cross-reference:  See  34 
CFR  75.590  Evaluation  by  the  grantee.) 

(g)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities, 
equipment,  and  supplies. 

(h)  Dissemination  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the 
dissemmation  plan  for  the  proiect, 
including  the  extent  to  which  the 
apphcant  s  plan — 


(1)  Ensures  proper  and  efficient 
dissemination  of  project  information 
within  the  State  in  which  the  project  is 
located  and  throughout  the  Nation;  and 

(2)  Provides  a  clear  description  of  the 
content,  intended  audiences,  and 
timeliness  for  production  of  all  project 
documents  and  other  products  that  the 
applicppt  will  d!*»p'T>'np*«' 

Selectiun  (  riterui  iur  IJeiiioLsuauun  and 
Trainin;j  P't.iects 

The  Secretary  uses  the  following 
criteria  under  the  Program  for  Children 
with  Severe  Disabilities  to  evaluate  an 
application  for  a  demonstration  project 
and  a  training  project. 

(a)  Extent  of  need  and  expected 
impact  of  the  project.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
project  is  consistent  with  national  needs 
in  the  provision  of  iimovative  ser\ice8  to 
children  with  severe  disabilities, 
including  consideration  of — 

(1)  The  needs  addressed  by  the 
project; 

(2)  The  impact  and  benefits  to  be 
gained  by  meeting  the  educational  and 
related  service  needs  of  children  with 
severe  disabihties  served  by  the  project 
their  parents  and  service  providers;  and 

(3)  The  national  significance  of  the 
project  in  terms  of  potential  benefits  to 
children  with  severe  disabilities  who  are 
not  directly  involved  in  the  project. 

(b)  Plan  of  operation.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  the  design  of  the 
project: 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program: 

(4)  The  quality  of  the  appUcant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective: 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disabling 
condition. 

(c)  Quality  of  key  personnel.  (15 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director 
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(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii]  The  time  that  each  person 
referred  to  in  paragraphs  (c)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age.  or  disabling  condition. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (c)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 


(d)  Budget  and  cost-effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(e)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project;  and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable.  (Cross-reference:  See  34 
CFR  75.590  Evaluation  by  the  grantee.) 

(f)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 


devote  to  the  project,  including  facilities, 
equipment,  and  supplies. 

(g)  Dissemination  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the 
dissemination  plan  for  the  project, 
including  the  extent  to  which  the 
applicant's  plan — 

(1)  Ensures  proper  and  efficient 
dissemination  of  project  information 
within  the  State  in  which  the  project  is 
located  and  throughout  the  Nation;  and 

(2)  Adequately  includes  the  content, 
intended  audiences,  and  timeliness  for 
production  of  all  project  documents  and 
other  products  which  the  applicant  will 
disseminate. 

Eligible  Applicants:  Any  public  or 
private,  profit  or  nonprofit,  organization 
or  institution  may  apply  for  a  grant 
under  this  program. 

(Program  Authority:  20  L'.S.C.  1424) 


Secondary  Education  and  Transitional  Services  for  Youth  With  o  sab 

L'lrs  Program 

Deadline  for 

Deadline  for 

Estimated    1    Estimated 

Project 

Title  and  CFDA  No. 

transmittal 

of 
applications 

intergovenv 
mental 

Availat>le 

funds 

Estimated  range  of 
awards 

sae  of       '    r^w^'v-t^  i^' 
awarcs             a* a  js 

period  in 
months 

Model  Demonstration  Projects  to  Identify.  Re- 

S-21-92 

7-21-92 

S840,(XX) 

$100,000-110.000 

S105.000 

8 

Up  to  36. 

cant,  Tran,  and  Ptaca  Youth  virith  Disabilities 

Who  Have  Dropped  Out  of  School  (CFDA 

84.158D). 

Model  De«nonstrat;on  Projects  to  Identify  and 

5-21-92 

7-21-92 

928,000 

120,000-140,000 

130,000 

7 

Up  to  36. 

Teach  Skills  Necessary  fof  Self- Determination 

(CFDA84  158K). 

Research  Projects  on  the  Transrtion  of  Special 

5-21-92 

7-21-92 

890,000 

100,000-120,000 

110,000 

8 

Up  to  36. 

Populations  to  integrated  Post  Secondary  En- 

vironments (CFDA  84.158P). 

institule  to  Evaluate  and  Provide  Technical  As- 

5-21-92 

7-21-92 

225,000 

225,000 

225,000 

1 

Up  to  60. 

sistance  to  States  Implementing  Cooperative  | 

Projects    to    Improve    Transition    Services 

(CFDA84  158G). 

Note:  Applications  sutjmifted  under  84.158D,  84.158K  and  84.158G  will  be  evaluated  under  the  selection  critena  'or    Model"  protects  Applications  sut)mitled 
under  84.158P  will  be  evaluated  under  the  selection  cntena  for  "Research"  projects. 


Selection  Criteria  | 

The  Secretary  uses  the  following 
criteria  in  this  section  to  evaluate 
applications  for  research  and  evaluation 
projects  under  the  Secondary  Education 
and  Transitional  Services  for  Youth  with 
Disabilities  Program.  The  maximum 
score  for  all  of  the  criteria  is  1(X)  points. 

(a)  Plan  of  operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
tht  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 


(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  of  eligible  project  participants 
who  are  members  of  groups  that  have 
been  traditionally  underrepresented, 
such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups: 

(B)  Women; 

(C)  Individuals  with  disabilities;  and 

(D)  The  elderly. 

(b)  Quality  of  key  personnel.  [W] 
points 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 


(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project. 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant. 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Individuals  with  disabilities;  and 
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(D)  The  elderly. 

f3)  To  determine  personnel 
q:ahnaitions.  the  Secretary  considers 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
pro\ides. 

(c)  Budget  and  cost  effecth-eness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  pdequate  budget 
and  is  cost  effective 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities:  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  'he  evaluation  plan  for  the 
project.  (See  34  CFR  75.590,  Evaluation 
by  the  grantee.) 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and.  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  appHcant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  appHcant 
plans  to  use  are  adeqiiate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Importance.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information 
demonstrating  that  the  proposed  project 
addresses  national  concerns  in  light  of 
the  purposes  of  this  part. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  significance  of  the  problem  or 
issue  to  be  addressed; 

(ii)  The  importance  of  the  proposed 
project  in  increasing  the  understanding 
of  the  problem  or  issue; 

(iii)  The  experiences  of  service 
providers  related  to  the  problem  or 
issue;  and 

(iv)  Previous  research  findings  related 
to  the  problem  or  issue. 

(g)  Impact.  (10  points)  The  Secretary 
reviews  each  application  for  information 
that  shows  the  probable  impact  of  the 
proposed  project  in  educating  youth 
with  disabilities,  including— 

(1)  The  contribution  that  the  project 
findings  or  products  will  make  to  current 
knowledge  or  practice:  and 


r.s**  ar,(„: 


[2]  The  extent  to  which  hmr, 
products  will  be  di8.=.eminnted 
used  for  the  ber.efii  of,  appiupiiiitt 
target  groups. 

(h)  Technical  soundness.  (40  points) 
The  Secretary  reviews  each  application 
for  information  demcmstrating  the 
technical  soundness  of  the  research  or 
evaluation  plan,  including — 

(1)  The  design  (10  points); 

(2)  The  proposed  sample  (10  points): 

(3)  Instrumentation  (10  points):  and 

(4)  Data  analysis  procedures  (10 
points). 

Eligible  Applicants:  Institutions  of 
higher  education.  State  educational 
agencies.  local  educational  agencies  and 
other  public  and  private  nonprofit 
institutions  or  agencies  (including  the 
State  job  training  coordinating  councils 
and  service  delivery  area  administrative 
entities  established  under  the  ]ob 
Training  Partnership  Act  (29  U.S.C.  1501 
et  seq.]]. 

(.^utho^ity:  20  U.S.C.  1425) 

The  Secretary  uses  the  following 
criteria  to  evaluate  applications  for 
model  projects.  The  maximum  score  for 
all  of  the  criteria  is  100  points. 

(a)  Plan  of  operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  mformation  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  wiU  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Individuals  with  disabilities: 

(D)  The  elderly. 

(b)  Quabty  of  key  personnel  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  p)er8onnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  t*  used); 


(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraph  fb)t2)  |i)  and  (ii) 
of  this  section  will  commit  to  the  project; 
and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Individuals  with  disabilities;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  (See  a4  CFR  75.590,  Evaluation 
by  the  grantee) 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  appUcant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  llie  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Importance.  (10  points)  The 
Secretary  reviews  each  application  for 
information  that  shows — 

(1)  The  8er\  ( f  i\i-\  y  pry  problem 
addressed  b>  the  profosed  project  is  of 
concern  to  ii'm  rs   r  tne  Nation,  and: 
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(2)  The  importance  of  the  project  in 
solvirg  the  problem. 

(g)  Impact.  (10  points)  The  Secretary 
reviews  each  application  for  information 
that  shows  the  probable  impact  of  the 
proposed  model  in  educating  youth  with 
disabilities,  including — 

(1)  The  contribution  that  the  project 
findings  or  products  will  make  to  current 
knowledge  or  practice;  and 

(2)  The  extent  to  which  findings  and 
products  will  be  disseminated  to,  and 
used  for  the  benefit  of.  appropriate 
target  groups. 

(h)  Innovativeness.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  innovativeness  of  the  proposed 
project. 

(2)  The  Secretary  looks  for 
info'rmation  that  shows  a  conceptual 
framework  that — 

(i)  Is  founded  on  previous  theory  and 
research;  and 

(ii)  Provides  a  basis  for  the  unique 
strategies  and  approaches  to  be 
incorporated  into  the  model. 

(i)  Technical  soundness.  (25  points) 
The  Secretary  reviews  each  application 
for  information  demonstrating  the 
technical  soundness  of  the  plan  for  the 
development,  implementation,  and 
evaluation  of  the  model  with  respect  to 
such  matters  as — 

(1)  The  population  to  be  served; 

(2)  The  model  planning  process; 

(3)  Recordkeeping  systems; 

(4)  Coordination  with  other  service 
providers; 

(5)  The  identification  and  assessment 
of  students; 

(6)  Interventions  to  be  used,  including 
proposed  curricula; 

(7)  Individualized  educational 
program  planning;  and 

(8)  Parent  and  family  participation. 
Eligible  Applicants:  Institutions  of 

higher  education,  State  educational 
agencies,  local  educational  agencies  and 
other  public  and  private  nonprofit 
institutions  or  agencies  (including  the 
State  job  training  coordinating  councils 
and  service  dehvery  area  administrative 
entities  established  under  the  Job 
Training  Partnership  Act  (29  U.S.C.  1501 
etseq.)). 

(Authority:  20  U.S.C.  1425) 

Intergovernmental  Review  of  Federal 
Programs 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  Order 
is  to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 


by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  state  should  contact, 
immediately  upon  receipt  of  this  notice, 
the  Single  State  Point  of  Contact  for 
each  State  and  follow  the  procedure 
established  in  those  States  under  the 
Executive  Order.  If  you  want  to  know 
the  name  and  address  of  any  State 
Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
November  18, 1987,  pages  44338-44340. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand  delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address.  The  Secretary,  E.0. 12372- 
CFDA*  U.S.  Department  of  Education, 
room  4161,  400  Maryland  Avenue  SW., 
Washington,  DC  20202-0125. 

Proof  of  mailing  will  be  determined  on 
the  sam.e  basis  as  applications,  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  lime)  on  the 
date  indicated  in  this  notice. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME  ADDRESS  TO 
WHICH  THE  APPUCANT  SUBMITS  ITS 
COMPLETED  APPLICATION.  DO  NOT 
SEND  APPLICA  TIONS  TO  THE  ABOVE 
ADDRESS. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for  a 
grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA*        ),  Washington,  DC  20202- 
4725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA#        ),  Room  #3633,  Regional 
Office  Building  #3,  7th  and  D  Street, 
SW.,  Washington,  DC  20202. 

(b)  An  applicant  must  show  one  of  the 
following  proof  of  mailing: 


(1)  A  legibly  dated  U.S.  Postal  Serx-ice 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  post  mark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  its 
application  has  been  received  by  the 
Department  must  include  with  the  application 
a  stamped,  self-addiessed  postcard 
containing  the  CFDA  number  and  title  of  this 
program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  item  10  of  the  Application  for 
Federal  Assistance  (Standard  Form  424)  the 
CFDA  number — and  letter,  if  any— of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Instructions  and  Forms 

The"appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assurances  and 
certifications.  These  parts  and 
additional  material  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  m.aterials  are  as 
follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  Instructions. 

Part  II:  Budget  Information — Non- 
construction  Programs  (Standard  Form 
424A)  and  Instructions. 

Part  III:  Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-construction 
Programs  (Standard  Form  424B). 
Certification  regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

Certifications  regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-^14)  and 
instructions.  (.NOTE;  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 
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Disclosure  of  Lobbying  Activities 
tStandard  Form  LLL  (if  applicable))  and 
instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  combined  certification  form. 
However,  the  application  form,  the 
assurances,  and  the  certification  form 
must  each  have  an  original  signature.  No 
grant  may  be  awarded  unless  a 
completed  application  form  has  been 

rprpi  V'Pf] 

FOR  FURTHER  INFORMATION  CONTACT; 
Joseph  Clair,  Division  of  Educational 
Services,  Office  of  Special  Education 
Programs,  U.S.  Department  of  Education. 
400  Maryland  Avenue,  SW.  (Switzer 
Building,  room  4620-2644),  Washington 
DC  20202.  Telephone:  (202)  732-4503 
(voice)  or  (202)  732-1169  (TDD). 

Dated:  April  1, 1992. 
Robert  R.  Davila, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Sen-ices,  y 

Common  Questions  and  Answers 

Potential  applicants  frequently  direct 
questions  to  officials  of  the  Department 
regarding  application  notices  and 
programmatic  and  administrative 
regulations  governing  various  direct 
grant  programs.  To  assist  potential 
applicants  the  Department  has 
assembled  the  following  most  commonly 
asked  questions.  In  general  these 
questions  and  answers  are  applicable  to 
all  direct  grant  competitions  covered  by 
this  application  package. 

Q.  Can  we  get  an  extension  of  the 
deadline? 

A.  No.  A  closing  date  may  be  changed 
only  under  extraordinary  circumstances. 
Any  change  must  be  announced  in  the 
Federal  Register  and  apply  to  all 
applications.  Waivers  for  individual 
applications  cannot  be  granted, 
regardless  of  the  circumstances. 

Q.  How  many  copies  of  the 
application  should  I  submit  and  must 
they  be  bound? 

A.  Current  Government-wide  policy  is 
that  only  an  original  and  two  copies 
need  be  submitted.  The  binding  of 
applications  is  optional.  At  least  one 
copy  should  be  left  unbound  to  facilitate 
any  necessary  reproduction.  Applicants 
should  not  use  foldouts,  photographs,  or 
other  materials  that  are  hard-to- 
duplicate. 

Q.  We  just  missed  the  deadline  for  the 
XXX  competition.  May  we  submit  under 
another  competition? 

A.  Yes.  but  it  may  not  be  worth  the 
postage.  A  properly  prepared 
application  should  meet  the 


specifications  of  the  competition  to 
vNhich  it  is  submitted. 

Q.  I'm  not  sure  which  competition  is 
most  appropriate.  What  should  I  do? 

A.  We  are  happy  to  discuss  the 
questions  with  you  and  provide 
clarification  on  the  unique  elements  of 
the  various  competitions. 

Q.  Will  you  help  us  prepare  our 
application? 

A.  We  are  happy  to  provide  general 
program  information.  Clearly,  it  would 
not  be  appropriate  for  staff  to 
participate  in  the  actual  writing  of  an 
application,  but  we  can  respond  to 
specific  questions  about  application 
requirements,  evaluation  criteria,  and 
the  priorities.  Applicants  should 
understand  that  this  previous  contact  is 
not  required,  nor  does  it  guarantee  the 
success  of  an  application. 

Q.  When  will  I  find  out  if  I'm  going  to 
be  funded? 

A.  You  can  expect  to  receive 
notification  within  3  to  4  months  of  the 
application  closing  date,  depending  on 
the  number  of  applications  received  and 
the  number  of  competitions  with  closing 
dates  at  about  the  sam.e  time. 

Q.  Once  my  application  has  been 
reviewed  by  the  review  panel,  can  you 
tell  me  the  outcome? 

A.  No.  Every  year  we  are  called  by  a 
number  of  applicants  who  have 
legitimate  reasons  for  needing  to  know 
the  outcome  of  the  review  prior  to 
official  notification.  Some  applicants 
need  to  make  job  decisions,  some  need 
to  notify  a  local  school  district,  etc. 
Regardless  of  the  reason,  because  final 
funding  decisions  have  not  been  made 
at  that  point,  we  cannot  share 
information  about  the  review  with 
anyone. 

Q.  How  long  should  an  application 
be? 

A.  The  Secretary  strongly  requests  the 
applicant  to  limit  the  AppUcation 
Narrative  to  no  more  than  30  pages, 
double-spaced,  typed  pages  (on  one  side 
only),  although  the  Secretary  will 
consider  applications  of  greater  length. 
Your  application  should  provide  enough 
information  to  allow  the  review  panel  to 
evaluate  the  significance  of  the  project 
against  the  criteria  of  the  competition.  It 
is  helpful  to  include  in  the  appendices 
such  information  as: 

(1)  Staff  qualifications.  These  should 
be  brief.  They  should  include  the 
person's  title  and  role  in  the  proposed 
project  and  contain  only  information 
relevant  to  the  proposed  project. 
Qualifications  of  consultants  and 
advisory  council  members  should  be 
provided  and  be  similarly  brief. 

(2)  Assurance  of  participation  of  an 
agency  other  than  the  applicant  if  such 
participation  is  critical  to  the  project, 


including  copies  of  evaluation 
instruments  proposed  to  be  used  in  the 
project  in  instances  where  such 
instruments  are  not  in  general  use. 

Q.  How  can  I  be  sure  that  my 
application  is  assigned  to  the  correct 
competition? 

A.  Applicant  should  clearly  indicate 
in  Block  6a,  6b.  and  7  of  the  face  page  of 
their  application  (Standard  form  424)  the 
CFDA  number  of  the  program  priority 
(e.g.,  84.023X)  representing  the 
competition  in  which  the  application 
should  be  considered.  If  this  information 
is  not  provided,  your  application  may 
inadvertently  be  assigned  and  rfeviewed 
under  a  different  competition  from  the 
one  you  intended. 

Q.  Will  my  application  be  returned  if  I 
am  not  funded? 

A.  We  no  longer  return  original  copies 
of  unsuccessful  applications.  Thus, 
applicants  should  retain  at  least  one 
copy  of  the  application.  Copies  of 
reviewer  comments  will  be  mailed  to 
applicants  who  are  not  successful. 

Q.  How  should  my  application  be 
organized? 

A.  The  application  narrative  should  be 
organized  to  follow  the  exact  sequence 
of  the  components  in  the  selection 
criteria  of  the  regulations  pertaining  to 
the  specific  program  competition  for 
which  the  application  is  prepared.  In 
each  instance,  a  table  of  contents  and  a 
one-page  abstract  summarizing  the 
objectives,  activities,  project 
participants,  and  expected  outcomes  of 
the  proposed  project  should  precede  the 
application  narrative. 

Q.  Is  travel  allowed  under  these 
projects? 

A.  Travel  associated  with  carrying  out 
the  project  is  allowed  (i.e.  travel  for  data 
collection,  etc.).  Because  we  may 
request  the  principal  investigator  or 
director  of  funded  projects  to  attend  an 
annual  meeting,  you  may  also  wish  to 
include  a  trip  to  Washington,  DC  in  the 
travel  budget.  Travel  to-conferences  is 
sometimes  allowed  when  it  is  for 
purposes  of  dissemination. 

Q.  If  my  application  receives  a  high 
score  from  the  reviewer  does  that  mean 
that  I  will  receive  funding? 

A.  No.  It  is  often  the  case  that  the 
number  of  applications  scored  highly  by 
or  recommended  by  the  reviewers 
exceeds  the  dollars  available  for  funding 
projects  under  a  particular  competition. 
The  order  of  selection,  which  is  based 
on  the  scores  of  the  applications  and 
other  relevant  factors,  determines  the 
applications  that  can  be  funded. 

Q.  What  happens  during  negotiations? 

A.  During  negotiations  technical  and 
budget  issues  may  be  raised.  These  are 
issues  that  have  been  identified  during 
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panel  and  sta^  review  and  require 
clarification.  Sometimes  issues  are 
stated  as  "conditions."  These  are  issues 
that  have  been  identified  as  so  critical 
that  the  award  cannot  be  made  unless 
those  conditions  are  met.  Questions  may 
also  be  raised  about  the  proposed 
budget.  Generally,  these  issues  are 
raised  because  there  is  inadequate 
justification  cr  explanation  of  a 
particular  budget  item,  or  because  the 
budget  iterri  seems  unimportant  to  the 
successf",'.!  cumpleiion  of  the  project.  If 
you  are  asked  to  make  changes  that  you 
feel  could  seriously  affect  the  project's 
success,  you  may  provide  reasons  for 
not  making  the  changes  or  provide 
altemativo  suggestions.  Similarly,  if 
proposed  budget  reductions  v<ill,  in  your 
opinion,  seriously  affect  the  project 
activities,  you  may  explain  why  and 
provide  additional  justification  for  the 
proposed  expenses.  An  award  cannot  be 
made  until  all  negotiation  issues  have 
been  resolved. 

Q.  If  my  application  is  successful  can  I 
assume  i  will  get  the  estimated/ 


projected  budget  amounts  in  subsequent 
years? 

A.  No.  The  estimate  for  subsequent 
year  project  costs  is  helpful  to  us  for 
planning  purposes  but  it  in  no  way 
represents  a  commitment  for  a 
particular  level  of  funding  in  subsequent 
years.  Grantees  having  a  multi-year 
project  will  be  asked  to  submit  a 
continuation  application  and  a  detailed 
budget  request  prior  to  each  year  of  the 
project. 

Q.  What  is  a  cooperative  agreement 
and  how  does  it  differ  from  a  grant? 

A.  A  cooperative  agreement  is  similar 
to  a  grant  in  that  its  principal  purpose  is 
to  provide  assistance  for  a  public 
purpose  of  support  or  stimulation  as 
authorized  by  a  Federal  statute.  A 
cooperative  agreement  differs  from  a 
grant  because  of  the  substantial 
involvement  anticipated  between  the 
executive  agency  (in  this  case  the 
Department  of  Education)  and  the 
recipient  during  the  performance  of  the 
contemplated  activity. 


Q   !s  !*-,e  procedure  for  applyrng  for  a 
coopera'ivp  a'^r'-empn:  ci  ''rTpr.t  from 
the  proced.;re  for  appiv  :"^  f-'  a  grant? 

A.  No.  If  the  Department  of  Education 
determines  that  a  given  award  should  be 
made  by  cooperative  agreement  rather 
than  a  grant,  the  applicant  will  be 
advised  at  the  time  of  negotiation  of  any 
special  procedures  that  must  be 
followed. 

Q.  How  do  I  provide  an  assurance? 

A.  Simply  state  in  writing  that  you  are 
meeting  prescribed  requirement.  ' 

Q.  Where  can  copies  of  the  Federal 
Register,  program  regulations,  and 
federal  statutes  be  obtained? 

A.  Copies  of  these  materials  can 
usually  be  found  at  your  local  library.  If 
not,  they  can  be  obtained  from  the 
Government  Printing  Office  by  writing 
to:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402,  Telephone:  (202) 
783-3238. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  sundard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
'  -  federal  assisUnce.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
ev.ao;.shed  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 


Item: 
1      Self-explanatory. 


Entry: 


3 

4 


10 


Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable) 

State  use  only  (If  applicable). 

If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
nurr.ber  If  for  a  new  project,  leave  blank 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
annlVation. 

r.  ler  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

appropriate  letter  in  the  space 


Enter  the 


ChecK  appropriate  box  and  enter  appropriate 
letter(s)  in  the  spacefs)  provided: 

—  "New"  means  a  new  assistance  award. 

—  '~    -'.^nuation"  means  an  extension  for  an 
^ii.i.onai  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—  He.  ,::-    ~-'-    ;ny  change  in  the  Federal 
,;-c   e"  :  °      s  r    a. -.cial  obligation  or 

cor  •  -x"'  t  liability  from  an  existing 

obMgd'.or; 

Name  of  Fede.'i.  i^i-'cy  from  which  assistance  is 
being  requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance 

r  ^T^er  ard  title  of  the  program  under  which 

a-    =UT-:i>   5  requested 

E-  a  :-:ef  descriptive  title  of  the  project,  if 
T  ■:  •'-i'  :i^  urogram  is  involved,  you  should 
app€.iu  an  ex:  -ination  on  a  separate  sheet.  If 
appropr;^  «  *  ,  construction  or  real  property 
p"  ="'^  a'u:r  a  map  showing  project  location. 
for  preEf.?  -a.-ons,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


Item: 
12. 


Entry: 


14. 


15 


16. 


17 


18 


List  only  the  largest  political  entities  affected 
(eg,  State,  counties,  cities). 


13.    Selfexplanatory. 


List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in  kind  contributions 
should  be  included  en  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  oni\  'r--" 
am.ount  of  the  change  For  decreases,  encbs-  ■ ' 
amounts  in  parentheses  If  both  basic  a- a 
supplemental  amou-";  a'»  ■:  -  --e 
breakdown  on  an  attached  shert  For 
program  funding,  use  totals  and  show  br 
using  same  categories  as  item  15 

Applicants  should  contact  the  Sae  ^. 
of  Contact  (SPOC)  for  Fedora:  Execti 
12372  to  determine  wre'.-.er  '.re  ap:! 
subject  to  the  Sute  intergovern.-e'-u 
process. 
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INSTRUCTIONS  FOR  THE  SF-424A 


Gener&l  In<tnjctioni 

This  form  is  designed  to  that  application  can  be  made 
for  funds  from  one  or  more  p-ant  programs  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
sho^sm  fcr  different  functions  or  activitiet  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgeu  to  b«  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity  Sections 
A,B,C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authoritaticn  in  annual  or 
other  funding  period  incrcmenu.  In  the  latter  case, 
Sections  A,B,  C,  and  D  should  provide  the  budget  for 
the  fust,  budget  period  (usually  s  year)  and  Section  E 
should  prei-jnt  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categoncg 
shown  in  Lines  a-k  of  Section  B 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  ta)  and  (d) 

For  applications  pertaining  to  a  lingU  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  it.)  the 
catalog  program  title  and  the  catalog  number  m 
Column  Cb). 

For  applications  pertaining  to  a  Mingle  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num 
b«r  in  Column  (b)  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  m  Column  (a)  and  the 
respective  catalog  number  on  each  Ime  m  Column  ^h} 

For  applications  pertaining  to  muitipie  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required 
However,  when  more  tl-ian  one  sheet  is  used,  the  firs', 
page  should  provide  the  summary  totals  by  programs 

Lines  1-4,  Columns  (c)  through  fg.) 
For  new  applications,  leave  Columns  (c)  and  idl  biar.k 
For  each  line  entry  ui  Columns  (a)  and  (bi.  enter  in 
Columns  (e),  (f^,  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (us'oaily  a  year! 


Lices  1-4.  Columns  (c)  through  'g  ■  i  coriinued 

For  ccrAinuing  gram  prog'am  appliCJtuini,  lu!  t,,! 
these  forrr.g  before  the  end  of  each  fur.dir.g  p«Tnxi  »s 
required  by  the  grartor  agency  Enter  :.-,  C!"/-u:r.".s  r) 
and  (d)  the  estimated  amoLjr'..s  of  fjr.ds  wK-ch  ».'; 
remain  unobligated  at  the  er.d  of  thf  giant  funo  r.g 
period  only  if  the  Federa';  gThr'usr  Ej.'^ri'^y  msiri,: -.:'':  s 
provide  for  this  Otherwise,  >«■*'  ir,f»i»  co;'.,tnr.s 
blank  Eale-  m  cOi;..iT.r,8  !ei  i*'.fl  f"  '.t.t  srr.oi.'.ts  of 
funds  rj«?ded  for  the  up-coming  pwricxi  Thf  dmount(t) 
in  Column  i g)  shcuic  b*  t^p  Sun^  <:''  t. :.  lunts  in 
Columr.s  !*;  and  if 

For  iuppUmeilM  g'arui  li'-ui  •/^angi'i  iz,  fiis'.""g 
grants,  cci   rot   use  ColjiTnt  aid    i;:       f . '- ',  <■  -    ,  •^. 

Column  (e)  lh:8  amount  of  I're  ir.crfEM  ar  ac', '■••ii>«  ■  f 
Federal  funds  and  enter  in  Coijmn  'S-  the  amount  of 
the  inrrease  or  decrease  of  ron  Federsl  funds.  In 
Colum.T  ■'g\  er.ier  the  new  total  bjdgpied  amount 
(Federal  and  non-Federal!  whicn  includes  the  total 
previous  authorized  budgeted  amcvanta  ply^s  or  t,  .rus. 
as  appropriate,  the  amounts  »^M;•^•■n  m  CoiLmni  f  snd 
(H  The  anount.'s)  in  Coiumr.  igi  should  not  equal  Uie 
sum  of  aTio.,ir.t«  in  Columrs  le!  nr.d  if). 

Line  5  —  Sr.ow  the  totals  for  all  colum:;8  -wd. 

Section  8  Budget  Categories 

In  the  c-j' jrnn  headings  (1)  through  f4V  enter  the  t't'es 

of  the  S£.'e  p^ograirs,  functions,  a;id  art;-,  .t.^'i  sf-ir>*T 
on  Lines  1 '4,  Column  (a)  Section  ,A  When  additiona,! 
sheets  are  prepared  for  Section  A  prov'oc  t;Ti,  ar 
column  he*s-,-^,|ipi  on  each  sheet  For  etch  pro-am, 
function  or  activity,  fill  in  the  total  requirements  f'r 
funds  TtoLn  Federal  and  non  Federal!  by  object  cifiss 
categonee 

Lines  6a-i  -—  Show  Lhe  totais  of  L.nes  6a  '^  6h  in  each 
colurrsn 

Line  £j  -  Show  the  amount  of  indi'ect  cost. 


L,jni«  Ck  -  F,  ,-'>T  the  to  Lai  of  ».-; 


and 


6j .  For  ail  applications  f ,:)  r  r.  e «  grants  and 
continuation  grants  the  total  amount  in  co'-mr     ',  . 

Line  6k,  shou.d  be  the  same  as  the  total  am.oi>-,t  iiri*n 
m  Section  A,  Column  (g).  Line  5  For  supple m#"-t«il 
jrrants  and  cnanges  to  grants,  the  total  amour.t  of  t.^e 
mc  •  :-'f  ur  i.-,-rea»f  «f  shown  in  Col'Mmni  '  1  ;-(4),  Line 
6iL  s'ovid  '^'  .  .'  same  as  the  lurc  of  th;-  smounts  in 
I"i>ect;on  A   'll  ,D;-m.ns  i*:  and  if  on  Line  5 


'f       :"»^l 
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INSTRUCTIONS  FOR   "^E  SP  4*  4A 


Line  7  -  Ert*r  -J-is  estirr^atKi  i-no^„--iof  mcom«.  if  any. 
eipe^ted  uj  •>«  f«n€riLe<l  -'-otr  ^T,..i  project.  Do  not  tdd 
or  luDtn::  itl^s  iTo.jj-,-  f-:r-  irs  ;.--.•  j,  project  amount. 

Snow  _r. djr  i^^t  prcftrr;  ". .a 'ri'. .  •  e  ftjiletncnt  ths 
-At..re  ind  »c-.^c«  of-r.corae  "'-e  es-.--.3 :«!  amount  of 
program  :r:coT,#  rrav  £>«  (•>-;. cr-ei  r;y  the  federal 
gra-io'  a?»"cy  .r.  ie;j?"r.  -.'.g  ■>■'•■  :-:'.ji   amount  of  the 

S*cnon  C^  Nos  F*derr.  Reicw^f* 

Linei  8-11  -  Eri*r  *tc.."j  :)f  -  -  ">'^eral  resource* 
u~.a'.  w  .  c*  -»«d  :j-  -- '  V  *"'  '  ^^^'^  contributioM 
ire  .jiciadec.  provice  t  s- .ef  expi<i:.ation  on  a  separate 
»*'.««t. 

Column  !«'  -Er.te'  :he  o^'^c^'a™  •'■."«"«  ''v-ntical 
to  Co^jxn  'A  Stc::or.  A  -•.  '•-?d^av*n  by 
('uTC.or.  or  tcuv::_.  .i  no'  ',»oes  .a.-v. 

Column  ^b'  -  £'.:>#'  i-e  re- -..".buucn  to  be  made 
■  by  ihe  appactr.t 

Coiuma  ic  -  En^r  :.,^e  ar::ount  of  the  Sls")--  « 
cash  and  in-'ici-d  cc "■..-'. o -■.:.'-;  ;f  *>,e  apr."ca-  .. 
not  a  5u"5  or  5-.d'^  as'enc)  ,*-p;  .car.u  *'- ,.-:  *:■" 
t  S'.ate  or  State  age-csj  «-, 01:  :;,  "i--*  :'  » 
coumr.  blan.-ii 

Co!u3Ut  id)  -  Enter  t.-e  anio--, ;  :-'  ■a^'    and  in- 
land cor.tr'.D'-'..op,«  '.o  :>«  xa.ie  :>-.;::';  all  other 
sourret 
Cotu-nn  •  -  Enter  vta  »  0^ Column* (b). (c), and 

Id:- 

Line  12  —  Er.t«r  tr.e  tcu'  for  ea:'  t'"  CoiumriS  vbHe) 
The  amowT.t  in  Co/jt-.-:  e  ir,;„...i  oe  equal  to  the 
amount  on  Line  5  Coiurtn   T,  &«<:'.:■::'-.  \ 

Section  D  Forecajt*d  Caah  Se«<ii 

Line  13  -  Ent«r  the  amo'-j-t  of  cash  -.rt-ded  by  quarter 
from  Lne  grantor  agency  d^r.-.g  tr.e  f"..-it  year. 


t.'ie  aT'our.t  of  cash  from  &'.l  other 
r-arter  dunng  i:Jie  flrit  year 

»  f' •-=.':<«  T'f  arr,c'.-r.ts  on  Lines  13  and 


Lin*   -;  *    ■■■    '~  " 
sour'"  fi  "  ffio^.i 

Line  15  -En^ 

14. 

SectJor>   e.    Hucgft  Eitsmatei  of  Federal  Fundi 

He^i^i  '  'V  Balance  of  the  Proje-ct 
Lines  ;6  '.9  -  F-ter  lt  Column  a.  the  same  jrant 
progra.-n  u'..ei  »■- ■  «n  in  CoiLimn  'ai.  Section  A  A 
breakdown  by  funct..:,r  or  ac':v;iy  is  not  necessary  For 
new  applications  and  ix-ntm-^ation  g:rant  apphcations, 
enter  in  the  proper  ct-i.-^.m  amounts  of  Federal  funds 
which  will  b-  needed  to  ron-,piete  the  prcg:ram  or 
project  over  L":  '-. -:ceed,.ng  fording  p«nod»  •  usual iy  .n 
years).  This  »^t  or  ''ee<2  not  '&«  ccmpSeted  for  revsisions 
(amendments  mar-gei,  or  «:.;ppiements)  to  funds  for 
theairrentycir  --f  ex'St:r-g  granu 

If  more  than  '"-.-  .ires  are  needed  to  Lst  the  p.-'og-am 
titlei  lubT:  :  add-.t.onal  schedules  as  necessary 

LIn»  2*0   -  !■'>  '>'  tne  tc-ta)  for  each  of  the  Columns  'h)- 

a     V>.^:e-^  o'.i.'.„t.--ai  *:.red-jies  are  prepared  for  th;s 

Section,  a'"oute  accord. .-gly  and  show  the  overaM 


SecGon  F  Ot-her  Budget  Information 


Line  3!  --  '-is  ih;s  ipace  to  explain  amounts  for 
individual'  "  ■'^•'~  ob;«<t<:aBS  cost  categories  that  may 
appear  '.-:■'  rv?  out  cf  tr.e  ordinary  or  to  explain  the 
details  as  'fc,^..r(-d  by  the  Federal  grantor  agency 
i..ine  22  -  F>:e'  the  tv-pe  of  indirect  rate  (provisional. 
-;,»,ie'-errr:;,if'd  f.rai  or  fixed)  that  will  be  in  effect 
c;  .,'  ng  '.hf  f.,nd;."g  period,  the  estimated  amount  of 
•  ■  f.  »-,,(, ^».  yj  ♦►-.-.ch  the  rate  is  applied,  and  the  total 

I jr:c  11  -  F'roviae  any  other  explanations  or  comments 
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Part  HI — Program  Narratue 

Instructions  for  Estimated  Public 
Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
the  regula ;  ■ . i-i s  o ■. p  J  p rr- 1^  -i !  i ng  that  Act, 
the  Depaitnienl  oi  Education  invites 
comment  on  the  public  reporting  burden 
in  this  collection  of  information.  Pubhc 
reporting  burden  for  this  collection  of 
inforr'.d'idn  is  es":rrid!pd  *!":'  nverajje  36 
hours  per  rpsponse   ir.rLidirg  the  time 
for  rei.iPwiriK  -ns'Tuctions  searching 
existms  datn  sources,  gathering  and 
maintHinmg  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  You  may  send  comrri'^nts 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  ih:s  burden,  to  the  U,S, 


Department  of  Education,  Information 
Management  and  Compliance  Division. 
Washington,  D.C.  20202-4651;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  1820-0028, 
Washington,  D.C.  20503. 

(Information  collection  approved 
under  OMB  control  number  1820-0028. 
Expiration  date:  June,  1992.) 

New  Grants 

Before  preparing  the  Application 
Narrative  an  applicant  should  read 
carefully  the  description  of  the  program, 
the  information  regarding  priorities,  and 
the  selection  criteria  the  Secretary  uses 
to  evaluate  applications. 

The  application  narrative  should  be 
organized  to  follow  the  exact  sequence 
of  the  components  in  the  selection 
criteria  of  the  regulations  pertaining  to 
the  specific  program  competition  for 


which  the  application  is  prepared.  In 
each  instance,  a  table  of  contents  and  a 
one-page  abstract  summarizing  the 
objectives,  activities,  and  project 
outcomes  of  the  proposed  project  should 
precede  the  application  narrative. 

The  narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested  and  should — 

1.  Begin  with  an  abstract;  that  is,  a 
summary  of  the  proposed  project; 

2.  Describe  the  proposed  project  in 
light  of  each  of  the  selection  criteria  in 
the  order  in  which  the  criteria  are  listed 
in  this  application  package;  and 

3.  Include  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application. 

Note. — The  application  narrative  should 
not  exceed  30  double-spaced  typed  pages  (on 

one  side  onlvl. 
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OMt  Approval  No.  03A1  0C40 


ASSURANCES  -  NON^ONS^RUCTION  PROGRAMS 


Note:       C«rUin  of  tnett  ais-rance*  T.iy 
ple«s«  contact  in*  awarding  asf*'-..: 
tocerufy  to  addilionai  assurances 


-(;,p  i' :e:^f  tc  v?Lir  project  or  program    f f  you  have  questions. 
"e-   :er*j!r,  F  ederal  awarding  agencies  may  require  applicants 

'i  ::-"  caif*.  vou  wni;  tw  notified. 


.A.S  the  duly  tuthonied  represerT.at.vp  of  the  apphcant  1  certify  that  the  applicant 


Wi' 

from  'jsmg  '^ 


Has  the  lega!  aathcr-,t>  l-  apsiy  for  Federal 
aisistar^ce,  and  the  ;ns:;t»tic-r.a!.  r.i'':aj'T'.a'  and 
fmancia!  capab;ii'.y  ;,inr:-^d:rif  f',ar.as  ?  .:T't;^M  to 
pay  the  non-Federal  8har«  of  p'cect  costs)  to 
ensure  proper  pkrr.ir.g,  mar.agf -^.^nt  and  com- 
pletion of  the  projec".  d€»cr-.b»'^.  ir  •.'■ , '  s  pplication. 

Will  g".ve  the  award-.r.g  agency  tr^e  Comptroller 
General  of  the  United  States,  and  J  appropriate, 
the  State,  through  any  authunred  n- preventative, 
access  to  and  the  right  to  exam: ',e  a^  records, 
cooks,  p*ip€rs,  or  documents  reUt^'d  'x;  :.r.e  i-ard; 
and  w.ll  estab'.sn  a  proper  accounting  system  in 
accordance  w.i.n  generally  accepted  accounting 
sundard3  or  agency  directives. 

estafciish  safeg-ua-ds  t  prohibit  employees 
e:r  pes  ;  :ns  tor  a  purpose  that 
constitutes  or  pres^nu  '.r-.e  ap>-a'ance  of  personal 
or  organii-at.ona;  conflict  o'  .rvest.  or  personal 

gam 

Will  tnit.ate  and  con-.p;e-.e  tne  *  irk  within  the 
applicable  time  frame  after  r»<:e:pt  of  approval  of 

the  awarding  agency 

Wil;  com.p  y  A.:.!-,  the  '  r  i  r  -  governmental 
Personnel  Act  of  19~Q  i42  l  S  C  55  4728-4763) 
relating  to  pre3cr;'bed  standards  fnr  ":erit  systems 
for  prog^a-ns  .'"unded  under  '.ne  of  the  nineteen 
statutes  or  reg"-:a'  jr.s  'peciile-a  .n  Appendix  A  of 
OPM's  Standards  for  a  Men:  S..  >t«m  of  Personnel 
Administration '5  C  F  R  SC'l  Si.bpa"  F). 

Will  comp  y  with  all  Federal  stdt.,:?-!  relating  to 
nondiscrimination  Tne?e  !nc'.-.c:e  but  are  not 
limited  to  ;a)  Title  V!  of  tne  C  -il  Rights  Act  of 
1964  P  L  38-352  wnich  proniOits  discrimination 
on  the  basis  of  race,  color  or  rational  origin;  (b) 
Title  IX  of  the  Educatio'-  A-'.end'-ert.s  of  1972.  as 
amended  '  20  U  S  C  }§  16811 683,  and  1685-1686). 
which  prohibits  discrimination  on  the  basis  of  sex; 
(ci  Section  5C4of  the  RehabiliUtion  Act  of  1973,  as 
a-nended  '29  U  S  C  5  794  which  prohibits  dis- 
crimination on  the  basis  of  handicap3;  (d)  the  Age 


13": 


mended  (42 


D:5crin'. [nation    Act  c 
U  SC  55  6101  '^ll'  .  which  prohibits  discrim- 
ination on  the  bas.s  of  age. 


(e)  the  Drug  Abuse  OfHce  and  Treatment  Ac;  of 
19"2  ;P  L  92'255i,  as  amended,  relating  to 
nor  d.s-crimination  on  the  basis  of  drug  abuse,  >' D 
tre  Comprehensive  .Alcohol  .Abuse  and  Alcoholism 
Prevenuor,  Treat -nent  and  Rehabilitation  Act  of 
19"U  ;P  L  91-€i6i,  as  amended,  relating  to 
n.'-di&cnmination  on  the  basis  of  alcohol  abuse  or 
*lc  jiohsm,  ig,  55  523  and  527  of  the  Public  Health 
V  rv.ce  -Act  of  191 2  42  U  S  C  290  del  3  and  290  ee 
1  as  amended,  relating  to  confidential itv  of 
a:,--.*-'c;  and  drug  abuse  patient  records,  (h)  Title 
\  in  cf  t^:e  Civil  R.ghts  Act  of  196S  (42  U  S  C  5 
3601  et  seq  i,  as  amended,  relating  to  non 
discrimination  m  the  sale,  rental  or  Hnancmg  of 
housing;  (i)  any  other  nondiscrim.  i  nation 
provisions  m  the  specLfic  statute's i  under  which 
application  for  Federal  assistance  is  being  m.ade 
and  (j)  '-*  requirements  of  any  other 
nondiscrimination  st^atute's*  which  may  app  y  to 
the  application 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  cf  1970  (PL  91  646» 
which  provide  fcr  fa.r  and  equitable  treatment  of 
persona  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  prog-ams 
These  rpq-.irerr^en's  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participat.cn  in  purchases 

Will  comply  with  tne  provisions  of  the  Hatch  .Act 
(5U.S.C.  55  150M508  and  7324-7328)  which  limit 
the  political  activities  of  em.ployees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  a?  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  i40  U  S  C  55  276a  to  276a- 
7),  the  Copeland  Act  (40  L'  S  C  5  276c  and  18 
U.S  C  55  874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (49  U  S  C  55  327  333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 


*  u  tri  c 


/«>€ 


S'J-'d»»3  ^v^  *2*9      (1-881 

P'«SCnD«!  DV   C*.«B  C.'Cui«f   A- 102 


L,x:a'  Repi'OduCtiOn 
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10   Will  comply,  if  applicable,  with  flood  insurance         13 
purcliase  requirements  of  Section  102(a)  of  the 
Flood  DisasterProtection  Actof  1973(P  L  93  234 1 

*hich  requires  recipients  in  a  sf>ecial  flood  hazard 
area  to  participate  m  the  program  andlo  purchase 
flood  insurance  if  the  iota!  cost  of     ingurable 

construction  and  acquisition  is  |10  000  or  rr.ore 

n    Will  comply  With  environmental  standards  *h;'-h  M 

m.ay  be  prtscrfbed  pursuant  to  the  foHowirg  ^a) 
institution  of  environmental  quality  co.ntrcl 
measures  under  the  National  Environmental 
Policy  Act  of  1969  iP  L  91190)  and  Executive 
Order  (EO!   11514,  ;b)  notiHcation  of  vio:aiing  ' "" 

facilities  pursuant  to  EO  11738,  (c)  protection  of 
^^•etlands  pursuant  to  EO  11990,  (dl  evaluation  of 
flood  hazards  in  floodplains  m  accordance  with  EO 
11988.  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management  16 
Act  of  1972  (16  U  S  C  }J  U51  et  seq  ).  if) 
conformity  of  Federal  actions  to  State  (Clear  Airl 
implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  L'  S  C  § 
7401  et  seq  ),  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended,  (PL  93-523),  and  (hi 
protection  of  endangered  species  under  the 
ErdangeredSpecies  Actof  1973,  as  amended,  (P  L 
93-205) 

12  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
cf  1968  (16  use  {}  1271  et  seq  )  related  to 
protecting  components  or  potential  com.ponfnts  of 
the  national  wild  and  scenic  nvers  svstern. 


W:ll  assist  the   e*a! 
compliance    *.th   Se^- 


■a  rg  bgency  in  assuring 
.  ;••    16  of  the  National 

*  •  966,  as  amended  (16 
i  '  J  j      c*    tification  and 

'.(-    p'"p''' ties),  and   the 
•-     c  f 'tiervation  Act  of 

*  t  >eq.). 

1  93  348  regarding  the 
>  <  ts  involved  in  research, 
■  'c<i  activities  supported  by 


W:i!  comp;v  *::h  the  L,ot>:.r8'.'  -v  A-'-',  a'  Welfare - 
Act  of  1966  iP  L    89  544,,  ts  8-»»-c.'-c     7  l'  S  C. 

21  31  et  seq  f  p*r'-b,.r,;rg  to  t,.-.p  cure  ,^a:  d, ,  ■".^  and 
treatment  of  warm  D.o-:)ded  a  r  -  r:  a ',  s  ''^' f  ~  for 
research,  teaching,  or  o' her  ticlxv  .t.es  s^pp-jrtea  by 
this  award  of  asB..9:-ancp 
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With  (,':!€  ;„..*■«; 
Act  '42  U  S  C 
t  h  f    -J  *-  *    c  / 


Bavf'd  }'<i.:,'  P  ■  .soning 

!>  -t,;-;  1  #>■  <.*■',;  ,  which 

eaa    ba^ea    paint    in 

itation  of  residence 


Will  cause  to  be  p»»'-ror:T-ed  ihe  ^e<\  /'ed  financial 

and  compliance  ev.d,ts   .'■;   eccoraance  with  the 
Single  Aud;t  Art  of  1984 


Wuicompiy  with  ai !  app!'„-arvp  rt,:';  - 
other  Federal  le*'>,  execjS.ve  .,)-,::(• 
and  policies  gov  err. ng  this  prugrarn 


mentsof  all 

''■jTMiations 


'  ■;^A•LtBE  Of  A.,-"CP  lEDCES'  f*  NO  0-=  C  A^ 


APPtK:ANTO*GA\  iA'.ON 


OAT£  SUBMITTED 


SF    4248     (4  «8l   SKt 


12122 


Fsderal  Raster 


Vol.  57,  No  68  /  VVerinesday.  April  8.  1992  /  Notices 


CERTinCXnONS  REGARDING  LOBBMNG;  DEB  ARMESX  SUSPENSION  AND  OTHER 
RESPONSIBILTTr  MATTERS,  AND  DRUG-FkLt  WORKPLACE  REQUIREMENTS 


ApplKijitt  thould  r«*r  to  line  reguiaooT,!  cited  txyc  -.  tc  df^r^trrj^t  trw  f 
ih-oijd  tiiD  rev'ww  i>«  in«ructJOM  tor  cemhatmm  srw-l'adwj  ir  tJ-*  '^:"-'' 
pn)vK|.a«  for  cons piiitK*  wtih  ceitifKaaofl  reqiJir\Tr>Kit»  ur>d^  "•4  C>k 

'Cri.TWi  ■  TY<e  ctmncntor^  iKa ■!  oe  treawd  it  •  tMueni.  'w-rewmufK. 


—  •'  »tK>r  ie<  whi<*  Ove>-  are  reqjirtri  to  tttat.  AppBctrU 
;     J  Berorecooiptetinf  thufonn.  Signamre o^tfo* fofw 

-  C  '^****  itestncaon*  or  Lobbyir**  «nd  J4  CFR  Part  85, 

*;  ^vTr-jT\mi  -wvif  R«riinanr«y>t»  for  Drag-Free  WorkpUce 

i.  ra  ■  jrx  r  which  relvinc*  will  be  piacKJ  when  the  Departmerrt 


e:^^ 


1    LOBBYING 

Aj  -^^'uirad  tr.-  Section  ".  151,  Tuje  .5'  ;:>/"  ij»«  t-  S  k,iKie,  tnd 
Lsnpicmented  it  M  CF'R  Par.  82,  fc-  perv  r.s  p^wnrg  nt-o  i 
g-s-.t  or  coopprttrvt  n'sement  ovw  VU)a«X-,  i<  c!p^;ri«i  i'  'A 
CFR  Pin  82.  Secnon*  ftntt  utd  C  nO,  Uw  iiipiK-arit  cemn-ai 
that 

U'  No  Federal  ipproprjtsri  fund*  rjv-e  beer,  paxi  or  wii  £*= 
d,  by  or  on  behalf  «  the  under? i^ad,  to  »^v  per*->-  'uc 
1  Liencing  or  atteinpeing  to  mfiucTfe  «r  of  ftce:  or  tnr  piovee 
rt  any  »j?e:wry,  a  Member  or  ^^nsress,  an  oHVer  or  err';:  .ov» 
<y  Cor^reM.'or  ar  einployae  o/  a  Mecr.ber  oi  Cx)r,^rc»,s  l,i 
crrjiectiCP  wtth  the  nvaicrg  o<  arv  Feder^'  *rar:!  U^e  erueruig 
into  o*'  ary  cooperative  igTBement,  arvd  the  erter^von, 
crtin'-^ai-ion,  renew*;,  a-nercrrent  o'  '-■odihcation  of  any 
Fudera'  g^ru  or  coc!pera:;ve  igreeTe'.^ 
(m  if  a.iv*uf«l« other  th*r  Federa;  ipprop-ia-nd  Kr  .:<•  ^i*-' 
t«en  p*ld  or  will  he  p«id  to  it(v  pervx-  rjr  ji»1u<>Tiinf  ;» 

.'.{«ir.ber  c3  Con  ires*,  an  ;'r*.cer  o.'  in-piLniot  o'  '  .d'V-t^*    »i  i- 

rrpioyeeoi'a  VUsnber  o*'Con,jre9nr  cor.nartK  ■  ■ 

FtsJprai  grart  or  cocperat:  ■'€  aj!-- 
cor'pietE  ard  ?ub!T«t  scBTvCari  Hjtt^ 
tD  P^epon  Lobbying,'  ir-  so-Tirdanie  »■ 

(i^.Thc  ande-i-^red  th..  '.  rw:-..re  -.-j'  ---^s  language  of  this 
cenifcatior  belncjjded  j-  J- c  j -*-- documerits  forali 
i'_b«war2sat  all  tiert  crcl^c'.i.r;  s -Vgrants,  contracts  under 
g.'ir.a  ar.d  cooperat:  t  a  ixr^-r  ■<>  and  subcontncts)  and  that 
»    .^ihrocnerj-s  sh.a.  r.-'-jv  *  ,:  a  KkMe accordingly. 


LLL,  "-T-*.;  ►'.>■■,  •»  Form 


2.  DEBARMENT.  SUj?^:siiON,  AND  UTHER 
RES?ONSIBnJT\  MATTERS 

Aj  req'oiTed  by  Loscuave  Order  1  34^  Debarment  a-nd 
Suspersaor.  and  Ltrp(C.-ner,'^  v.  M  CT"R  Part  85,  for 
prospective  p.'*'.apa.'>t5  -.'>  "'rjPA.-'  ttiv^'ec:  cranjactJon*, as 
deftried  at  34  CFR  Pa."  «^  Secaor  s  ftS  :  5  ar.d  85.110  - 

A  The  appiican;  cerufyei  irjt  it  a-d  its  principal- 

U;  Art  not  pratT.dy  deha.'-«i,  »u»p<-r.dad,  pro{.-*««J  fjr 
dabanricm.  d«:la--ed  t'^.gibie.  o-  v>r.'-ntar.'v  extr.Kitid  from, 
ci-vered  transactior.s  Oy  arv  Fee  en!  aepa-.r-.er-,!  ar  ijitencv, 

(b  Hav«  not  wthin  t  t>i!-«-yaaj-  perx«i  precetlire  tKj 
appLk3t>on  beer:  co.nw-ted  o*  or  f-id  t  cm,  fja^.ivn-  • 
a^air*  them  tor  comB-dsaic-r.  ai  fTt^c  o:  i  -ruTura'  LrfK^r-.w 
connoctior  w-.ih.  obtamirg,  atterr.  p< l-^ g  to  obcair,  w  ^mn-;" 
a  public  (Federal  Sate,  or  local)  t.'^r.iictior  c-  -or  ;-■».  t  un: 
a  pvibUc  traniacQcm,  vK>.atx>n  of  Feoerai  or  Stat«  tj- -.xuk 
atatuta  or  cotnmi»sior\  ch  em bez-i tender  l.  Lht+t.  r,'aer, 
bnbery,  falsificaaon  or  destrLicno-  o-'  roo.- -'-:%,  r-.*k.r,-,  -^.v- 
•tatenients,  or  recelvuig  stoier,  property 
(c)  Are  not  pr*senlJy  cidictad  to:  or  c<:>en»-'-«?  -i,r  r.iJyor 
dvil,*v  cha.-^ed  by  a  govaT,meT\ta;  er.tiry  -"Fexlera;,  '-tf's.  or 
kx*l)  with  cotrrnis8;on  of  any  o*  the  o-^erises  e-  ..  -ncratad  in 
paragraph  (1  Kb)  of  this  certukation,  and 


Jered 


ing 
er 


td)  Have  rv*  withip  a  three-vear  period  preceding  this 
appUcXxwi  had  ooe  or  mofe  public  trar^saction*  (Tederal  State, 
oftocaDtenriMtad  for  oiuseor  dctauJtand 

c    >•■  •!««  tht  «  Tplicant  is  urabte  to  certify  to  any  of  the 
»u  .-Tieriis  r.  ti-jt  certvfkauoiv  he  or  she  shall  attach  an 

exp.-'itior  ta  ihi«  appikatioa. 


J.  DRUG  FTIIF  WORKPLACE 
(GRANTEES  OTHER  THAN  INTDTVIDUALS) 

As  required  b\  tr«e  [>-ug-Fnse  WorkpJace  Act  of  1988,  a.nd 
ImptaneniHJ  a-  34  CJlTPtst  85,  Subpart  F,  for  grantees,  as 

de^.'^eii  a;  M  CFR  Fir.  <6,  Sections  85.605  and  35 £10  - 

A    r-f  »pf  ik-ant  certifiee  that  is  will  or  wi!!  continue  to 
prov  it  a  arug-fr«e  wornplacc  by 

U)  Publisr  ng  4  Katemert  notifyins  ewpioyees  thai  the 

unlawf\ii  r-jrHifirture.  di»tnbutiot\.dispensir-ig,  possesscn,  or 
uaeofacort'olxid  jubitarKe  is  prohibitad  in  the  grantee '» 
1,  orkpUcp  luvi  specifying  the  actions  thjtt  %irili  oe  tai^r  agsinst 
<"■';:.;  >eR"  fc-;  .'ioiapor  Oi'such  prohibitior., 

(b)  EataMishing  an  an-g oing  drug-free  swarcjvess  prograir  to 
bxibnnempk'yaes  about- 

(1)  The  dargers  of  drag  abuse  in  the  workplace. 

CZ)Thegranise'»  poh^.y  of  inaintainii\g  a  drjg-fr«  woriepUce 

(3)  Any  avaiUbie  drug  counseLn^  rehab iliUtion,  and 
eir.plcyoe  awisunce  programs,  and 

(4  !>!€  peru  -les  that  may  be  imposed  upor.  ear.ployees  for 

■i:xi^  it'^ie  v-xiLatioru  occumr.g  \i\  t]-.e  woritpiace, 

tc)  Mai^ri  ::  a  rBquirenwrt  that  aach  en-.ployw  to  be  engaged 
in  the  perfonnance  of  the  grant  be  given  a  copy  of  the 
•tateirtcrt  roqutred  by  paragraph  (ai, 

W  fv:it;fv-..ig  the  employee  in  the  sUtemcnt  required  by 
paris,-ap^  ; a;  that,  as  a  condition  cf  esnployment  uiuler  the 

sr^t-nl  the  empioyee  >»il!- 

{u  i^.tvieoy  the  terms  of  the  suttTnent,  and 

C21  Nc«h  tSe  empiov«er  ir.  writing  of  his  or  hei  conviction  for  s 
wuoop  of  »  cnmmal  drug  stattite oarurrlng  In  the  worVpbce 
nc  Jter  th^r  five  calendar  days  after  such  conviction, 

(e)  NotLhdrg  the  sgerwry,  in  writing,  within  IC  calendar  day^ 
iftsr  peceivirg  notice  under  subparagraph  (dX2/  from  an 
imp  Rivee  or  otherwiae  receiving  actual  notice  of  such 
rorvv-tK^n    Eir.plcyen  of  convicted  anployees  must  provide 
ra:>tice,  irvdixdirg  positior  titje,  to:  Direc*or,  Grants  and 
Cor  traas  Service.  V  5  Dcparttnant  of  Ed  ucation,  400 
MaryUnd  Avenue.  S.W.  (Room  3124,  GSA  Regional  Office 


UMI 
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Building  No.  3),  Wishington,  DC  20202-iS71.  Notice  »hAil  in- 
clude the  idenufkation  numbertt)  of  etchalfactad  grant; 

(0  Tiling  one  of  the  foiIo>*-.ng  action*,  wfcto  30  c»tendw  day* 
of  receiving  notice  under  tvibpaniipaph  (dX2}.  wtth  resp«-f  to 
«ny  employee  who  is  to  convTctecf- 

(1 )  Taking  appropnate  personnel  acoo.n  against  »'>J£i*  an 
employee,  up  to  and  including  terminatifm,  cortaistent  with  the 
requirenr^ents  of  the  Rehabiliuuon  Aa  of  1573,  as  amended,  or 

(2;  Reauirir.g  such  employee  to  pa.'*.K;;pateMti»factonly  in  a 
dnjg  abuse  as<si»t*nce  or  rehabilitation  protfam  approved  for 
such  purposes  by  a  Federal,  State,  or  local  health,  law  e^lfo^^^^ 
tnerx  or  other  appropriate  agency: 

(g)  Making  a  good  faith  effort  *o  contmuelD  irasntain  a  drug 
fi^  workplace  through  Implementation  at  paragraphs  (i), 
fb),  (c).  !d),  (e),  and  (fy 


with  the 


B.  The  grantee  may  instrt  in  the  space  pit^^ed  beiow  the 
site<s)  for  the  performance  of  work  done  m  connection  witl 
specific  grant: 

Place  of  Performance  (Street  address,  aty,  CDuaty,  stole,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDI\  IDl  \ti?i 


As  required  by  the  D'Mg^FrBc  Vv'ort.pi«.--f  Art  ;j* 
unpkmeittKi  »»  34  QliTa'^  K-  S'..b;-»rt  F  h:-  g* 
defined  at  M  CFR  I'it  8,5,  :-«-ior:i  i-  h-  a-c  K' 


r-»8fe  and 

3"!  pes    il 


.!,:ieris:-'g 


A    Ai  a  cxKidrtior  ot  the  jtr-a'-!!.  1  ti--;,rv  lt^ 
ir>  the  unlawful  n-.aruiacrure,  uiw,r,Duiji,:in,  .: 
session,  or  U8«  of  a  asntrol'ltxi  sut'.;,a-cT  i-  'i:" 
»ai\iry  vtith  i,He  gr^ri,  ^rd 

B    If  convTrtad,  ot  a  rnrr'iru:   df^i^  utter  w  re* i 
vKsiation  ocrumrg  dunrs  im  c-or«i^.:i  at  *rv 
1  will  report  the  convuTio-i,,  ir.  w'i'irj.  wtsm-,  lu  caiendjr 
days  at  LSe  ro^viction.  to    I>ir;vt-'r   ^  ,ran!<  snd  Ci-  -i-a.-ts 
Service,  US  Departmeri  of  Educatwa  4tt  Wirvui.d 
AvCTue.  S  W  {Room  ?124,  CSA  R^nponai  Office  Buiid;nK 
Sk).  3),  Washirgttjn,  DC  2t)2l'2 -i5n    Notice  ahaS;  \nc:iaae 
the  tdentificatjon  nurrber  s'  of  eac  '^  sfitcufti  jrant 


jjaer 


,-y 


\0  ca 


Check  □  if  there  arc  woricpUccs  on  file  that  are  not  identified 
here. 


As  the  duly  authorized  rtpr«iemauve  ol  dse  applicant,  1  hereby  certify  that  the  appuca.it  v.t  L  .:■  r-  p  iv  wu  r- :  !v  atx^ 


w  rrrtir!t*!»n*. 


iNAMEOFAPPiJCANT 


PK/AWAKD  N'l'MBEF  .^Vr  '(,»  nK^IFi'T  WME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESE.NTATF/E 


SIGNATURE 


DATE 


ED8(U1013,6/'A}(KepUcesEDSC^J008,12/89,EDR;rr  GCVW  ,RFV   :;'   'M-    FD 'li.. WO,  5/90;  and  ED  8tW)Cm,S.r90,  which  are 
obsolete) 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voiuntarv  Exc!usic:i  -  Lower  i  ler  1 overed  Transactions 


1 2549^fcer :  arlf  Sas'^^ns...-.  M  TR  Part  85,  for  aU  lower  tier  transact.ocs  tT^eet,ng  the  threshold 

and  tier  retqu-.rements  stated  »t  Sec-ntir  siS.llO. 

Lnscructioni  for  Ctrtificition 

1 ,  By  s'.gTJT'g  Hid  t\ibTr,:ru-g  this  fwoposa!,  L^* 
proipectjve  lower  ner  pajticipt-ni  a  provKtir^g  ■.-*' 
certification  »«  out  below 

2,  The  certification  ir  Lh;s  clause  u  a  matera; 
represeruuon  ot  fact  upon  which,  relurvce  wij  r^  =*-3 
wh«;r  thji  trtnsaaion  wa»  entered  unto    I'ltis  ^<e' 
deteTTnined  that  th.e prospertve  lower  tier  pi-'.iapant 
knowingly  rcnderec  ar  e'r:>f>coui  ctrtificar«p.,  ," 
add  ition  to  other  ranedies  i viulabi*?  to  ti^  t-etic-t. 
Govemmert.  th«  depaniner;  or  »«eT>cy  with  w^.ic^ 
Lh;st:  in  section  or  JIM  ted  rr^y  pors^  iviuabie 
remed.es,  ircludirg  SLispension  uiJ,  o:  de£>AJTp.er: 

3,  The  prospective  lower  tier  partjcpar'.  ir-i-  crovide 
immediate "wntten  notice  to  thepenc"  x;  wr.,, ."  Uu» 
propovi:  u  lubrr.itted  if  at  any  time  t  V  p»-cu-wctjv« 
lower  tier  parjcipap?  lear-is  that  its  ct"^i.».cition  was 
erroneo-5  when  tutmitted  or  ru'  betv-e  erroneous 
bv  reasc.n  ot  cf'-anged  arrjmstances 

4  The  te-^.s  'covert  trar.iaction  '  "debarryc  " 
'susrenced  '' ine:.5'Cie,' Ic-wcrtier  covert 
transactio-,   "pin.-:pant,'  "penon.'  "pr.r.jrv  rcvwd 
tT-arsact'or,"  "pnr.c,pa;  "  "proposal"  and   voianunly 
excijaed.'ajuseci  m  this  ciause.  ."j«  the -neanir.gs 
let  out  m  the  Detiratiorj  and  Coverage  *ectio7S  o' 
ruts  !;r.p4ementire  Execjcve  OTdeTllS4'5    T  Ju  n-;av 
conua  the  person  to  which  this  proposal  i»  v.5n-:npd 
for  assistance  ir  obtaining  a  copy  ot  irtosc  reg-^  Jtc-t. 

5  TSe  prospective  lower  tier  participant  iKre**  "« 
subTT.ict'.ng  5m*  proposal  that,  should  tne  prcposet: 
covered  transactior  be  entered  intc  u  sra-i;  ^ot 
knowinjjly  enter  into  any  lower  tier  c-overed 
transaction  with  a  person  whc  u  detarred 
suspended,  declared  ineiigiDie.  or  voiLintir.,:v 
excluded  from  partiaiMUon  m  this  covered 
transaction.  unJess  autnor^zed  by  the  deju-rrr^entor 
•gency  with  which,  this  transaction  ongirat«J 


t>    The  ;jr:>»f-i«-t!  ve  io  w  er  tier  partidpant  funher 
aneres  ir,  ijotr.mmg  tht5 proposal  that  it  wuJ 
ij^uae  'he  clause  tiGed  -Cemhcation  Regarding 
Debarrrent  Suspensioiv  Ineligibility,  and  Voluntary 
Exc  1  us lo  n -'; i>  wer  Iter  Covered  Transartionv 
*  'fhout  rr>.x*  ificaoon,  ir  ail  lower  tier  covered 
iri^.saction-^  and  in  ail  soiidtatioiu  for  lower  tier 
ctivered  transactwrLS. 

7  A  c«rt>cip*nt  m  a  covered  transaction  may  rely 
upon  a  certilvaoor.  o*  a  prospective  partKnpant  in  a 

iow»T  tier  c-ovcred  transaction  that  u  IS  not 
.•[■oarred  suspended,  melieibie,  or  voluntaniy 
e..  ; i.-<:pd  from  the  covered  transaction,  unless  it 
I  -»:*»  mat  the  certiftcation  is  erroneous^A 

-  in.  r;^n!  mav  decide  the  method  and  h^uency 
•^ V  *  ^  k  •<  i!  determines  the  eligibility  of  its 

—  nc;uis    Each  partjcpant  may,  but  is  not 
lix:  --.rr-J  to  chect  the  Ncnprocurcment  List. 

8  N.H.-.-?  c^'^ii:'':ai  IF.  she  foregoing  shall  be 
cons'rj«»c  t(..  require  estabLihment  ofa  system  of 
'«^v.;:«  ;n  order  to  render  m  good  faith  the 
f  r-ncanon  required  bv  this  clause.  The  knowledge 
I '  a  r  rtTTnai  lor  of  a  paroapant  is  not  required  to 
ex.-esi'.  tria:  which  is  normally  possessed  by  a 
r'-.j.cert  person  in  the  ordinary  course  of  business 

V    Eicept  for  transactions  authonzed  under 
-ars^rapn  5  of  these  instructions,  U  a  partiapant  in 
i  ,.iver«d  transaction  knowingly  enters  intoa  k>wer 
'ler  covered  transaction  with  a  person  who  is 
suspended  debarred  ineligible. or volununly 
eu'hided  from  partiapaoon  in  this  transacnoii,  m 
.cj.iit^ri  ti'  Dth^remedies  available  to  the  Federal 
( „>vfm,nent.  the  department  or  agency  with  which 
this  transaction  onginated  may  pu"ue available 
reir.edies,  inciixJmg  suspension  and /or  debarment. 


Certification 

(1  >  The  Drc«Dectivc  lower  tier  partidpant  certifies  bv  yaVr-i^i.jn  ot  this  proposaUhat  neither  it  nor  its 

Coiuntanlv  exriuded  ffom  partiopation  ir.  tr.s  tr*;-  :^.nc,n  bv  any  F-ederal  department  or  agency. 

(2)   Where  the  prospective  lower  tier  partinf>am  is  ur^abie  to  "^^^f^J^^l^y  "'Jjfi?^**  *"  ^ 
certification,  such  prospective  pairticipMn!  sh-iii  attach  an  rxpUnatwn  Id  this  proposal. 


N  AME  OF  APPLICANT 

I 
I 

^TED  NAME  AND  TTIXE  Of  AUTTIORLZED  Rir'Rf5EVTATI\'E 


TO   AWARD  NUMBER  AND/OR PROJBCT NAME 


SIGNATURE 


DAT^ 


UMI 
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DISCLOSURE  OF  LOBBYING  ACTIVmtS 

CofT.pleie  ihii  term  to  rtiidoie  lobbying  »atv)iies  f^untxvti  lo  3i  L  S  C    131 
(S«e  reven*  tot  pkMK  burden  di«cJ(nufe  ) 


t.     Type  oi  Ftderal  ActMMi: 

□    a    contrjci 
D    Brant 


grant 

c    cooperative  agreetrimt 
d    loan 
e    loan  gijaranire 

f     loan  Iniurance 


r""n   a   bid/offrr'appticat'ori 

b    initiAi  av^ard 
c    pott-aw^ard 


Tt 


1 


S..tfM>rt  T»|»«, 

'~>    a     ir'.::»l  fl.r.g 

j   tC'    nater,jii  !,:>**njf 

f«w  M«tcf-tat  Chaf*!!-  Or.tr 

veaf _ _    q^*n.e' 


4      Kamt  and  Addte*%  o(  Utfioftii>^  Enlfty: 


n     Pnme 


D     Subawardcf 

Tier  .  tt  icnown 


S-      U  Reporting  lri,ii>  u.-.  No   *  u  ^*.f\.tr::.rt    .♦»«*•;  *i»it»*' 


Congfettionat  DiUtict  if  k.ncv>. 


6      FcderaJ  DepartmenlAgercy 


Tr 


fon«r«^W<>0»f  Di*('5«<     ifkr:^y^- 


Fndcrai  Prfi.|i'»jTi  Sam*  Orn-:  .fii>on. 


C  F  D  A,  N  u  T  ^  !>«• '    'f  U>(>-- ' 


B       Federal  Action  Numbci,  r*  ia^ov.n; 


i 

i  S      Award  Amouril,  r*  kn   .-.  n. 

i 

S 


-i_ 


10     a    Nime  and  Address  oi  Lobbrm^  Eniir« 


drHrrtnt  ^'nrn  No    ?j« 
'.Itit  nane   /iri;  name,  ,».<,,■: 


(tllich  ConllOU«UO/<   i>>— l(i;  V-Ui    A,  /Toy    en^ry' 


11,    Amount  ol  Pa^rnenl  u'leci  ki!  tha;  app/y); 


$ 


G  actua'  C  pU'ir.cd 


tj    Form  o(  Payment  icheck  tii  thit  ipo'^i 

□     a    cash 

O     b    m-kina    ioeciN     nalu'f  _ 

value 


IJ.    Type  (A  f aymewl  i..*-iect  i/i  in*:  ippty^i: 

C  a  feiii"?' 

G  b  one-Umi»  f,»e 

D  C  COmrr-'Hn:,),' 

C  d  con!i'-,^,^fii  ',fe 

D  e  oef»r-rd 

a  t  othf,    ic-eCi'^*     ^ 


I 


54,    Ifief  DeiCitpti,:!/!  oi  S«r<rkr«  Pe^soriiMMS  im'  lo  be  Pef<Ofm*4  ai»^  Oaie^i'  f«*  W<-r»,-(-   t#M-lT,;«;:r^  oi*«  ern,  «-mpk>tfr  , 
o»  Mem&ei  •;  contact*^  lo*  P»^»»*m  lr»Ac»trd  m  He«ii  11: 


—   .  i^iiAJ,,s:^vmx.M'frii}i..Ej±x:\±s£z  :i:tX. 

1$.    C  .rwifinuMtoa  Vtw«f4f)  S*^.a-A  anac1>«t:         D  Tef  D  No 


IS      ntocoanan   «ni.i«»i«ii   it  itih^  •<■  tarm  u  auOMttoMl  kr  nk   li   u  i.,C 

Mt  i^^ir    1  >U    nw  *ir>B«>»  «  lllllti     ly  «CtXrtiw>  ■  i  waUfW     II  >   in  III 

o<    uri    ■•«•   aihK*    .■fc«>«c.i    ws    >tM»l)    In    lit*    uw    itlui    vMmi    «»> 


(wans  «<«  aw  MOW  aux  tiMAa  lar  hA  wtkMuw 


fMtent  IM  IMr- 


Signaturr: 

I*r4nt  N*me: 
THI*:    


Taltphow  Noj . 


Date 


•P"^«M""^*" 


■«S'       If 


"i^#Lt;j|f;?lt^*i--,.^'^t*':t;^rl  '^*¥-^ 


ftrm  ■  LU 
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INSTRUCTIONS  FOR  COMPLFnON  OF  SF-Ul,  OlSClOSURf  Of  LOMYINC  ACnVITlES 

TVit  di»do«ur«  form  »KiU  b«  campi*t«<i  by  &*  reporting  er*^.  -.♦^etHsr  tubjwwtk«  or  p«*tn«  Federil  '*^P^"l-  •' *? 
Imtiioon  or  receipt  o<  «  co*«*Td  F«ien<  nctloru  or  •  mjtwid  dunge  to  •  prtvtew  Wng,  punujnt  to  *1«  J1  U^-*- 
VK^or.  1 JS2.  rs«  «inf  o<  i  torn  it  '«<^l^^•'J  tar  e«d-  pjvment  or  »gT«*r^«nt  to  m*ke  p«rnent  to  »ny  lot*r*"lJ  ^*™^  ''^ 
influffvdrg  or  inemptJnf  to  ^ftoefyre  *>  o**^^  or  emoiOrpe  o*  tOY  »f«*«T.  •  Mefnbef  of  Congrwi.  wi  omcer  or 
*wpiov*«  of  CorfT«».  or  Ui  etnpio**  3<  i  M«»ri>«*  o4  Corifrrft  m  cortn«ctk>n  wtff*  a  co«f«d  f«JefiJ  •«*<>"  ^^ 
Sf -LU-A  CortiniiitJor  Sh««l  tor  nldrtJor^  mfom-jnor  if  tht  u>ice  on  ttve  «orm  t«  msdeqmte.  Complete  »»  >te^  ™ 
•pory  tor  both  t'x  mrtijJ  filing  lod  luie^aJ  ctys^ff  -rport-  JWer  !::  :->«  ir-pierr^tfiort  guidwKe  pub*i»he<l  by  ti>«  O*"'*  <>' 
Mvigerrysnt  u^  B«xJget  for  nit^tiOfji  trHurr^iDv.- 

1,    '-dtfify  tKe  ^,•p<  o<  covewj  F«er»i  »ct:cr  fcw  **ih-^  kTbovirg  K-o-rv  ^  i<xi/of  has  b*«n  »ecu.-ed  to  inflo*fM:e  the 
ov-tcome  o<  «  ccv^rtii  fedvrtJ  icnor,. 


2^     deru'fv  the  rUt-Jt  of  &<e  ccjvr;ed  ?«icf'«i  *t, 
3    ide<TjK'  the  ircropn*:*  d«ii'"ci:K--  o'  l*i-'> 


.-'     1*  (Jot  II  1  'c»:-j^.T  Tt^or  cju»*d  b>  «  nrutfti*)  chmg*  to  the 
ri-  »n:;  'jijju'ir-  n'i  -*■  ■  •"  '??  cT-inje  occurred.  Er.ter  the  date  0*  the  Ust 

«     '  f.'"»  !i,f' t^'*.  tiT><*'f,.;  •*-le'"ii  ictxjn 


previcv-i  »  i^:,>fT,irtf<!  rrporf  b>  '    ^»  ■"'". 

4.  L'^it'  L-.«  ti-l!  rjTif  »rfd-wt.  u.'.  'f.^'?  i'v:  r-  «xi«  -i  ::^c  '»=p..>rtn|  rf\titv  inci-joe  Congrettioral  Dittnct  if 
k/iown  0-..CX  t.'^e  iDfxopnjte  c«j  -<.*  ■>'  <->«  "•'  TDoru-ii  »->^^,  ?^.i"  .a«.fT\at«  if  it  «».  Of  expectl  to  be  i  P""^ 
tar  iut^w»rd  reop<e^,L  ld*'^;i\  :♦•>€  ;--f  o»  :V  tj-Mr«*;ii€».  e  ».  T.«  '.ftt  wbjwiniee  of  the  pnmr  it  i  e  Hi  iter. 
Sut:-**-».r3j  ..'lajde  bet  «*  fvai  hni..e<;  *.i  i-bcc;- !'»■".!   tu'^tTintt  i/vd  'o^tff*  twani*  i»»iJer  grantj. 

5.  if  i^e  or^i.-.!7jitK)r  fflmg  the  report  !n  item  4  rf^ii  -Vib**.rt^*-  fn-m  i^t-t  the  Ml  rume,  «ddrMJ.  Qfv  4tii<r  ar^d 
BO  ct>oe  ot  t?«  pj^rr-^*  Fe<JeflJ  rfjp^-f.   'r^'jOr  C-'>-|-r»~t*->->a'  Ottrkl.  it  tnowi 

6.  Enter  the  ^ine  o(  th*  f^-^.<"aJ  t|e"Ot  'n*>,  -»  "^  i*»rt-j  -»  -*r  rr:«-".milmm»  Indude  it  least  one  organizational 
fc(,y^  beio*  agero  oimc   ;«  trst'^..    ^  f<  )''";■  <■    ;  V;>*-rTs,»»-t  .:^f  T-».ntportjtJG<i.  Uruted  Suies  Coa^t  Guard 

?  E-itef  the  FedfiJ  prcgrir-,  rxarr.*  :>  yeurpro-  *r--  :  ■<•  c.',>Tn?^  .-(^-J^iJ  srixyi  (itefn  1>-  !f  Imowr,  etiief  the  full 
Ca'iJog  ot  Feoerij  Dor'<jt>c  »,isriUA.::r  :  ,r  :>.j  -Ki.-kbw  t.^  g:vi;t  :,-Oop«Tiu>e  agreetnents.  lo«nv  and  loan 
corrjTuim*nti 

8.  Ertrr  the  r-ictt  »p«roor»ie  fecSr'*-  i<iet1t:^■''■^?  ■•.jritx-f  r-t<'if3ie  -ot  the  Feoeral  action  identified  in  ite»n  1  (e.g.. 
R^-ueit  tof  'Sjpc-iaj  >RF?)  nur-De-  "vi!r«o''-  'o»  3<i  f'fs'  ^uj-ioef-  grant  tra-ouncen^ent  number  the  contract 
grirt  or  (oiJi  r«».-d  ri'jr^>»--,  ft  »pp!i^,*!:fx<.  t«- tv-:>*aJ  rr^B:>i  rxjmt«rr  »»«igned  by  the  Federal  agency).  Indude 
prefiMet,  e.g,  "WP-OE  W-OOi  ' 

For  a  cov«f^  Fe*e<ii  ictjoi  '.^e-  :^«T  ".*•  b-etf  v,  j«»,iri  .y  'cv  cor^rnftrr^ni  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  av»ird1o*n  :o<r_-»-)trri«n  'or  the  pnrr*  e-OTv  Kl«ntJfied  In  item  4  or  5. 


9 

10 

It 


(i;Enfef  &.«  •-aU  mtrst    iddrrtt    c'y    rtat»  md  ro  '■rxki  c^  '..V  kc<>bywHt  enttry-  en^ged  by  the  reporting  entity 

id^r^titjed  ir  !ie^  4  ;o  mflixnce  :*-<  :ov<rrf<:.  federii  «c»or: 

rb)EnteT  the  hj\  ".zmM  o(  t*«f  'odrv.*,^!-  f>e<^ofTn»n|  ■i*r.rt<::M    arti  irvdijde  fuU  addretf  if  different  from  10  (a>. 
Erter  Last  "same.  Ftrtt  N»m<,  irvd  Wwidi*  InitUi  (Mii 

Enter  tt.e  i.T'ount  of  corrioeitiDon  pa^d  or  miofab*Y  r«r>ef-trcl  'o  be  pa«J  by  the  reporting  entity  (item  4)  fothe 
k>bCv-.ng  ensify  (item  lO'  ind»calt  wnet^-.e-  t^*  pavm«n«  h*i  t^e^.  made  tactual*  or  i««0  be  made  (pUnned).  Check 
ail  bo»«  that  app»y  <♦  &^t  <t  a  rr.a:er*i  cnang?  report  entef  tr*e  a*m*aiw«  amount  of  p*yment  made  or  planned 
to  b«  made. 

M.   0>e<*  the  appropnate  bo.tetl   Ov^  d  boie«  *ut  ^ip»v    ff  payment  h  made  throufh  an  in-kind  contribution 
tpeafy  the  nature  and  value  of  tr»e  m-tjnd  p^rm^nx.. 

11.    Chtdt.  the  appropnate  bo«<e»>    Checi  li  boxet  thai  apf*?     If  ottver.  ipecrfy  naSift. 

14.  froYxls  a  i^ieafic  and  detailed  deicnpoon  of  the  lervton  tl-Lit  th«  lobby*«  haa  pef*o»Tn«d.  or  wiU  be  eipected  to 
pertorm,  ind  the  Oatpij^  of  am  tervKet  rendered  irviud.  lOJ  prtiMratory  and  reiated  •covity,  not  jutt  time  apent  m 
actual  contact  *»th  Federal  offtaalt   tde^tifr  d^e   F«ier^  oWoaMi)  or  «wytoree<*)  contacted  or  the  offkertt). 

empioyeed).  or  Memberti)  of  Confrrti  &M  •««  a>ntict«<i 

IS     C>eck  oK+^ether  or  not  a  Sf-UX-A  Corwinuition  Shwefti)  It  tnach**! 

16-    The  certJtying  off^aal  ah*ii  wfn  and  date  the  k>rm   pnnt  Nttver  aame,  OtJe.  and   te*ep*K««^  number 


f\jbtK  i«porBn|  tKnten  km  «t*\  coSedun  <j( 
■ntnjCBorn.  Kwchwif  nnartf  dm  lourm.  |*th<rrm< 
■  ■loiniAiion  Send  comments  refjrdsng  (tw  huniw  r^ 
tor  rrduortf  <t»i  burden,  ta  !»w  O^ftct  o« 


eo  ■<iii"n«  lA  MM 

■uat  or  ar«f  oOwr  mpact  a<  #i 
and  tudfe^  hip»n«ark  'KtAjrooi 


tm  nipUiiM.  Bicfudmg  Ome  tor  r*vie«nn« 
iim^iB^  «td  mw unt  the  collection  of 
e<  MonnMien.  indudMif  ««cttx>m 
ffOfKi  (014V004A).  WMhrnfien.  O  C  lOSOl 


UMI 


Federal  Register  /  Vol.  57.  No.  88  /  Wednesday.  April  8,  TJ92  /  \')*:rp^ 


^  '^l   T 


DISCLOSURE  OF  LOBBYING  ACTlVfTlES 
COf^TINUATlON  SHEET 


0  M*-OCi«* 


f  rp««ting  Entity: 


rigt 


VOL 
5  7 


6  8 


19  92 


UMI 


Wednesday 
April  8,   1992 


Part  V 

Department  of 
Health  and  Human 
Services 


Administration  for  Children  and  Families 

Planned  Secondary  Resettlement 
Program;  Notice  of  Availability  of 
Funding  for  Grants 


^ 


12130 


Federal  Register 


"7,  No.  68  /  Wednesday,  April  8.  1992  /  Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chilaren  and 

Fg-nllles 

AvaJiability  of  Funding  fo.  Grants  To 
Assist  Interested  Refugees  To  Effect 
Planned  Secondary  Resettien-ent?  to 
Favorable  Communities  Under  ttie 
Planned  Secondary  Resett'ement 
(PSR)  Program 

agency:  Office  of  Refugee  Resettlement, 
ACF,  HHS. 

action:  Notice  of  availability  of  funding 
for  grants  to  assist  interested  refugees  ' 
to  effect  planned  secondary 
resettlements  to  favorable  communities 
under  the  Planned  Secondary 
Resettlement  (PSR)  program. 

summary:  The  Office  of  Refugee 
Resettlement  (ORR)  armounces  the 
availability  of  grants  to  public  or  private 
non-profit  organizations  or  agencies  for 
the  purpose  of  providing  assisance  to 
eligible  refugees  in  high  welfare 
utilization  areas  who  wish  to  relocate  in 
a  planned  way  to  communities  offering 
favorable  employment  and  resettlement 
opportunities.  Only  families  with 
children  are  eligible.  Singles  and 
childless  couples  are  not  eligible.  In 
addition,  to  be  eligible,  the  family  must 
reside  in  an  area  where  refugees  have  a 
high  incidence  of  welfare  utilization  * 


'  In  addition  to  persons  admitted  to  the  United 
States  as  refugees  under  section  207  of  the 
Immigration  and  Nationality  Act  (INA|  or  granted 
asylum  under  section  206  of  the  LNA.  or  those 
paroled  as  refugees  under  INA  section  212(d)(5). 
eligibility  for  refugee  social  services  also  includes: 
(1)  Cuban  and  Haitian  entrants,  under  section  501  of 
the  Refugee  Education  Assistance  Act  of  1980  (Pub. 
L  96-422);  (2)  certain  Amerasians  from  Vietnam 
who  are  ad.-m>ted  to  the  U.S  as  inunigrants  under 
section  564  of  the  Foreign  Operations.  Export 
Financing,  and  Related  Programs  Appropnations 
Act.  19ea  as  included  in  the  FY  1988  Continuing 
Resolution  (Pub  L  100-202).  and  (3)  certain 
Amerasians  from  Vietnam,  including  U.S.  citizens, 
under  title  n  of  the  Foreign  Operations.  Export 
Financing,  and  Related  Programs  Appropriations 
Act  1989  (Pub.  L  100-461).  For  convenience,  the 
term  "refugee"  is  used  in  this  notice  to  encompass 
all  such  eligible  persons  unless  the  specific  context 
indicates  otherwise. 

Refugees  admitted  to  the  U.S.  under  admissions 
numben  set  aside  for  private-sector-initiative 
admissions  are  not  eligible  to  be  served  under  the 
social  service  program  (or  under  other  programs 
supported  by  Federal  refugee  funds)  during  their 
penod  of  coverage  under  their  sponsoring  agency's 
agreement  with  the  Department  of  State. 

•  The  applicant  shall  describe  the  proposed  areas 
of  recruitment  and  include  in  the  application 
available  documentation  showing  that  refugees  in 
these  areas  have  a  high  incidence  oi  welfare 
utilization. 


and  the  head  of  household  must  ue 
unemployed  and/or  receiving  cash 
assistance.  Also,  the  head  of  househuli 
must  not  have  received  education  in  the 
U.S.  beyond  a  U.S.  high  school  diploma 
or  equivalent.  (Exception  will  be  made 
for  those  heads  of  house  hold  who  have 
received  post-secondary  vocational 
and/or  technical  training  as  part  of  their 
approved  employability  plan  prescribe  i 
by  ORR  regulations.) 

Services  allowable  under  the  Planned 
Secondary  Resettlement  (PSR)  program 
include  pre-resettlement  activities  to 
prepare  prospective  receiving 
communities,  and  to  identify  and 
prepare  interested  refugees  for 
participation  in  PSR;  and  resettlement 
services  to  facilitate  prompt 
employment  and  a  positive  resettlement 
in  the  new  location.  Applications  will  be 
accepted  for  new  grants  pursuant  to 
section  412(c)  of  the  Immigration  and 
Nationality  Act  as  amended  by  section 
412  of  the  Refugee  Act  of  1980.  {Pub.  L 
96-212),  8  U.S.C.  1522(c). 

Awards,  on  a  competitive  basis,  will 
be  for  a  one-year  budget  period, 
although  project  periods  may  extend  up 
to  three  years.  Applications  for 
continuation  grants  to  extend  activities 
funded  under  these  awards  beyond  the 
one-year  budget  period  but  within  the 
maximum  3-year  project  period  will  be 
entertained  in  subsequent  years  on  a 
non-competitive  basis,  subject  to 
availability  of  funds,  timely  and 
successful  completion  of  the  project  and 
ORR's  determination  that  this  would  be 
in  the  best  interest  of  the  Government. 
This  announcement  contains  forms  and 
instructions  for  submitting  an 
application. 

Availability  of  Funds.  Approximately 
8  grants  for  a  total  of  $1.2  million  are 
expected  to  be  awarded  annually, 
beginning  in  FY  1992. 

This  is  a  standing  announcemenL 
ORR  will  accept  new  applications  under 
this  announcement  in  FY  1992,  and  new 
and  noncompeting  continuation 
applications  in  subsequent  years.  ORR 
will  make  awards  based  upon 
availability  of  funds,  the  best  interests 
of  the  Government,  and  the  review 
criteria  as  presented  in  section  X  of  this 
announcement.  This  announcement  will 
be  updated  only  if  information 
contained  herein  changes. 

Closing  Date:  The  closing  dales  for 
submission  of  applications  are  Febni«ry 
15,  Jime  15  and  October  15  of  each  year 
beginning  in  fiscal  year  1992. 

FOP  FURTHER  INFORMATION  CONTACT: 


Resettlement,  370  L'Enfar.t  Promenade 
SW.,  Washington  DC  2'1447.  telepone: 
f:021  401-455G. 

Authorization 

Authority  for  this  activity  is  contained 
in  section  412(c)  of  the  Immigration  and 
NationaUty  Act  as  amended  by  section 
412  of  the  Refugee  Act  of  1980  (Pub.  L. 

qf>-212). 

I.  Background 

The  Office  of  Refugee  Resettlement 
has  been  supporting  the  Planned 
Secondary'  Resettlement  Program  since 
fiscal  year  1985.  The  program  has 
successfully  relocated  more  than  500 
refugee  families  from  high  welfare  areas 
to  self-sufficient  communities  in  five 
States.  This  document  announces  the 
PSR  program  beginning  in  FY  1992.  It 
eliminates  the  two-phase  (plarming  and 
resettlement)  requirement  of  the 
previous  announcement  and  allows  for 
multi-year  grants.  The  basic  design  for 
the  PSR  program  remains  unchanged 
although  several  modifications  are 
introduced  to  make  the  program  more 
efficient  and  effective. 

n.  Pu-po^"  and  Sccpe 

rtie  purpose  ol  this  announcement  is 
to  provide  an  opportunity  for 
disadvantaged  refugee  families  residing 
in  high  welfare  utilization/high 
unemployment  areas  who  have  not  been 
able  to  find  employment  to  relocate  to 
areas  in  the  U.S.  that  offer  favorable 
prospects  for  employment  and  positive 
resettlement.  Resettlement  supported 
under  PSR  grants  must  be  keyed  to 
assisting  refugees  to  relocate  to 
communities  which  provide  significantly 
better  opportunities  for  employment  and 
family  self-sufficiency  than  exist  in  the 
refugees'  current  community.  Central  to 
a  planned  secondary  resettlement  is  the 
pre-relocation  identification  of 
employment  opportunities  that  will 
enhance  the  economic  self-sufficiency  of 
participating  refugees.  No  grants  will  be 
awarded  to  support  resettlements  in 
high  welfare  utilization  areas  or  in  areas 
where  the  job  market  for  the  refugees 
targeted  by  the  proposed  PSR  project 
would  not  support  self-sufficiency  for 
families. 

Resettlements  to  be  supported  under 
PSR  grants  must  proceed  from  a  clear 
expression  of  interest  and  readiness  on 
the  part  of  the  refugee  families  to 
participate  in  a  resettlement. 

Ill  Eligible  .Applicants 

State  agencies  responsible  for  the 
administration  of  State  Refugee 
programs,  public  and  private  non-profit 
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organizations  that  have  had 
demonstrated  experience  in  the 
provision  of  services  to  rehipees,  such  as 
national  or  local  refugee  mutual 
assistance  associations  (MAAs)  and 
national  or  local  voiuntan,-  resettlement 
agencies,  are  eiigibie  to  apply  for  fund? 
under  the  PSR  program,  A  mutual 
assistance  association  is  defined  as  a 
ipgallv  incorporaled  nonprofit 
organization  which  has  a  Boa'd  of 
Directors  (or  aoveming  board] 
composed  of  51%  refugees  or  former 
refiigees  of  both  sexes. 

Any  combination  or  consjrtium  of 
qualified  organizations  may  jOin 
together  to  make  application  so  long  as 
one  organization  is  clearly  identified  as 
the  responsible  grantee 

Although  most  previous  grants  were 
awarded  to  organ'7.ations  located  m  the 
receiving  .^ites,  awards  may  be  made  trs 
any  qualified  organizations  mepting  'he 
above  described  eligibility  criteria 
Qualified  organizations  not  located  in  a 
receiving  site  which  wish  to  initiate  a 
PSR  must  make  provision  for 
resettlement  services  at  the  receiving 
sites.  In  addition,  applicants  must  be 
organizations  or  agencies  which  already 
have  sources  of  income  for  the  provision 
of  services  to  refugees.  That  is,  a  grantee 
cannot  have  an  award  under  this 
program  as  its  sole  source  of  program. 
and  administrative  income  Minimally, 
the  applicant  must  be  able  to  show 
sources  of  income  at  least  equivalent  to 
one  third  of  the  amount  being  applied 
for  under  this  announcement  from  other 
sources.  The  money  from  other  sources 
showrn  does  not  have  to  be  provided  or 
raised  for  the  purpose  of  providing  PSR 
services  to  refugees.  This  funding  is 
required  to  demonstrate  the  capacity 
and  stability  of  the  agency.  Evidence  of 
funding,  such  a  grant  award  letters  or 
other  letters  of  commitment  must  be 
provided.  This  requirement  may  be 
waived  for  applicants  who  propose  to 
resetde  large  numbers  of  refugees — 30  or 
more  families — per  i2-mcnth  budget  at  a 
per-family  unit  cost  approved  by  the 
Director  of  ORR  in  considermg  the 
application. 

IV  Planning  grants 

ORR  wiii  consider  awarding  one  time 
only  planning  grants  in  amounts  up  to 
SlO.IXX)  to  help  fund  project  planning 
and  aeveiopment  costs.  Such  grants 
would  onl>  be  considered  for  cipplicants 
who  have  not  previously  received  a  PSR 
grant.  New  applicants  who  wish  to  be 
considered  must  submit  a  proposal 
which  demonstrates  the  feasibility  of  thf 
project  and  the  need  to  further  assess 
conditions  necessary'  for  implementing  a 
PSR  project.  Applications  for  planning 


grants  will  be  evaluated  according  to  the 
following  criteria: 

,4  Feasibility  of  the  Project 

Applicants  must  address  this  criterion 

hv  pi-oviding  the  following: 

—  Description  of  the  proposed  sending 
sites  and  justification  of  their 
selection: 

— Description  of  the  proposed 
resettlement  site,  its  economic 
conditions  and  availability  of 
employer?  ar.d  services; 

— Description  of  the  project  including 
the  target  population,  the  recruitment 
strategy,  the  employment  resettlement 
plan,  and  discussion  of  potential 
earnings  and  cost  of  living  factors. 

B.  Reasonableness  of  the  Planning 
Activities 

Planning  activities  may  include  the 

following 

— Assessment  of  the  capacity  of  the 
receiving  community  to  provide 
tangible  opportunties  for  employment, 
appropriate  social  services,  adequate 
and  affordable  housing,  health  care, 
favorable  educational  facilities  for 
children,  and  a  receptive  community 
climate  for  refugees. 

— Introductory  visits  by  representatives 
of  the  receiving  site  to  prospective 
sending  site{s]  to  make  presentations 
to  interested  refugees,  refugee 
community  leaders  and  other 
interested  parties,  on  available 
opportunties  in  the  prospective 
receiving  community. 

— On-site  visits  by  prospective  PSR 
refugee  and/or  refugee  community 
representatives  to  the  proposed 
receiving  site  for  a  first-hand 
assessment  of  the  community  and  its 
resources. 

— Identification  of  eligible  refugees  in 
the  sending  site(s)  who  wish  to 
relocate  to  the  proposed  receiving 
site(s). 

— Preparation  of  d  .PSR  grant  application 
if  the  planning  phase  indicates 
feasibility  of  a  resettlement  project. 

— Other  reasonable  planning- related 
activities  in  support  of  project  goals. 
The  project  and  budget  periods  for 

planning  grants  under  this 

announcement  normally  shall  not 

exceed  3  months  from  Ae  date  of  award. 

C.  Cost-Effectiveness  of  the  Proposed 

Budget 

Applicants  must  provide  a  line  item 
budget  and  a  narrative  justification  for 

thp  p'iinnmg  activity. 

D  Capacity  of  the  Agency 

Applications  must  provide  ddequdtp 
evidence  that  the  applicant  agency  has 


the  capability  to  prtuidf  p.-DgraiT,  and 
financial  -r  iiHSPment  for  a  grant  project 
and  that,  should  the  planning  be 
awarded,  has  the  requisite  capacity  to 
successfully  implement  a  Planned 
Secondary  ResetUeraent  project  under 
this  armouncement. 

The  application  for  a  planning  grant 
will  be  reviewed  based  on  the  four 
elements  listed  above. 

V"  Resettlement  Grant* 

it  IS  expected  that  most  planned 
secondary  resettlement  grants  would  be 
made  to  agencies  located  in  "receiving" 
sites  in  communities  where  most,  if  not 
all.  refugees  are  self-sufficient.  In 
general,  receiving  sites  should  have  the 
following  conditions: 

•  The  existence  of  a  stable  refugee 
community  of  the  same  ethnicity  as  the 
refugees  proposed  for  relocation: 

•  The  availabihty  of  full-time 
employment  at  skill  levels  appropriate 
to  PSR  refugees,  with  health  benefits  or 
accessible  and  affordable  health 
services  within  the  community; 

•  The  capacity  to  provide  job 
placement,  English  as  a  Second 
Language  (ESL),  and  other  appropriate 
social  services:  and 

•  A  high  employment  rate  and 
concomitantly,  a  low  welfare 
untiUzation  level  among  the  existing 
refugee  population. 

The  Director  will  also  make  awards 
under  this  program  to  national  or  local 
organizations  which  can  demonstrate  an 
existing  agreement  with  recipient  sites 
to  accept  and  help  to  resettle  refugee 
families  recruited  from  areas  of  high 
welfare  utilization.  Under  such  a  grant 
the  grantee  could  propose  to  provide 
assistance  to  receiving  sites  where 
refugee  communities  have  agreed  to 
receive  and  help  PSR  refugees  resettle 
but  where  there  not  not  agencies  which 
wish  to  assume  project  management 
responsibility  for  the  resettlement  of 
families  moving  under  the  PSR  program. 
In  such  case,  the  sponsoring  agency 
grantee  would  recruit  or  assist  with 
recruitment,  and  would  provide 
resetdement  assistance  either  (1) 
through  an  agreement  with  a  local 
agency,  (2)  direcdy  to  the  families 
moving,  or  (3)  some  combination  of 
direct  assistance  to  families  and 
assistance  through  agreement  with  a 
local  agency.  Resettlement  assistance 
means  the  transportation  and  moving 
costs,  the  initial  expenses  in  the  new 
site — specifically,  short-term  health 
coverage,  resettlement  allowances,  and 
living  expenses  (including  security 
deposits  and  utilities}  as  described 
below.  It  is  expected  that  the  number  of 
families  resettled  at  each  site  would  be 
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relatively  small  and  that  the  local 
agency  would  not  need  additional  staff 
to  serve  PSR  refugees.  The  sponsoring 
g-antee.  not  the  agency  in  the  receiving 
site,  would  be  held  responsible  for  the 
successful  resettlement  of  refugees 
resettled  under  grants  of  this  type. 

It  is  anticipated  that  the  total  number 
of  refugees  to  be  resettled  under  any  one 
grant  will  not  be  less  than  15  families 
equalling  about  60  persons  per  budget 
cycle.  Large  projects  resulting  in  low  per 
capita  resettlement  costs  are  strongly 
encouraged.  Per  capita  costs  will  be  a 
primary  factor  in  determining  a  project's 
acceptability  for  funding  under  this 
accouncement. 

The  Director  of  ORR  particularly 
seeks  applications  showing  project  cost- 
effectiveness  through  the  resettlement  of 
large  numbers  of  refugees — 30  or  more 
families — per  budget  cycle.  This  may  be 
accomplished  in  a  single  site  in  large 
metropolitan  areas  or  in  multiple  sites  in 
smaller  communities  so  long  as  the 
applicant  is  ab!e  to  demonstrate  a  per 
capita  cost  substantially  lower  then  the 
national  average. 

VI.  Allowable  Grant  Activities 

A.  EmploiTnent  services,  including  the 
development  of  an  individual 
employability  plan,  world  of  work  and 
job  orientation,  job  development, 
counseling,  placement,  and  follow-up. 

B.  Job  Training:  Short-term  skills 
training  and  on-the-job  training  geared 
to  the  local  economy  and  jobs  available 
in  the  community. 

C.  Language  services:  Language 
training,  limited  to  vocational  language 
skills  needed  to  obtain  and  maintain 
employment.  Joint  planning  and 
implementation  of  English  as  a  Second 
Language  (ESL)  with  specific  employers 
and  paid  for  by  the  employers  is 
preferred. 

Projects  offering  language  and  job 
training  services  must  ensure  that  these 
services  do  not  interfere  with  the 
refugees'  employment  and  must,  when 
necessary,  demonstrate  provisions — 
other  than  access  to  public  assistance — 
for  supporting  the  family  while  the 
refugee  is  in  training. 

D.  Support  Services:  Short-term 
support  services  (such  as  day  care, 
transportation,  etc.)  limited  to  activities 
that  are  job-related  and  will  lead 
specifically  to  the  ability  of  refugees  to 
obtain  and  retain  employment.  This 
includes  counseling  and  related  family 
services  which  enable  families  to  attain 
or  enhance  self-sufficiency  through 
multiple  wage  earner  strategies. 
Applicants  are  encouraged  to  coordinate 
with  other  service  providers  for  the 
provision  of  support  services. 


E.  Short-term  emergency  health 
coverage:  This  service  is  limited  to  the 
first  six  months  of  resettlement  and  may 
be  purchased  or  provided  by  the  grantee 
through  a  reimbursement  program  for 
medical  services. 

F.  Resettlement  Allowance:  To  enable 
participating  refugees  to  meet 
transportation  and  basic  food  and 
shelter  expenses  during  the  initial 
resettlement  period,  a  resettlement 
allowance  will  be  an  allowable  cost 
item  under  PSR  grants.  Such  allowances 
will  be  restricted  to  the  following  costs: 

•  Reasonable  transportation  and 
moving  costs. 

•  Living  expenses  for  a  period  not  to 
exceed  90  days,  including  food,  shelter, 
utilities  and  local  transportation  costs. 
The  total  cost  for  living  expenses  shall 
not  exceed  the  amount  equal  to  50 
percent  of  State  Need  Standard  amounts 
for  90  days  as  determined  by  State 
welfare  agencies.  The  total  cost  for  food 
shall  not  exceed  the  amount  equal  to  50 
percent  of  Maximum  Food  Stamps 
Allotments  for  90  days. 

•  A  small  revolving  fund  may  be 
established  for  security  deposits  for 
housing  and  utilities.  This  amount  shall 
not  exceed  50  percent  of  the  total 
amount  necessary  for  security  deposits 
for  the  entire  project.  Provisions  for 
reimbursement  of  the  deposits  must  be 
established  to  ensure  the  recovery  of 
funds.  The  revolving  fund  and  any 
earned  interest  must  be  re^amed  to  the 
government  at  the  termination  of  the 
project. 

Resettlement  allowances  may  be  paid 
by  the  grantee  directly  to  the  qualifying 
head  of  household,  or  to  an  agency  or 
organization  designated  to  coordinate  or 
supervise  the  resettlement.  The 
resettlement  allowance  must  be  applied 
in  full  to  expense  items  noted  above. 

Efforts  to  obtain  additional  funds  for 
this  purpose  from  private  sources  are 
strongly  encouraged.  Cooperation  with 
local  employers  who  provide  full  or 
partial  relocation  costs,  either  to 
enhance  the  program  or  to  reduce  costs, 
would  be  favorably  considered  by  ORR. 

VII.  Eligible  Refugee  Populations 

The  main  purpose  of  the  Planned 
Secondary  Resettlement  Program  is  to 
help  refugees  achieve  economic  self- 
sufficiency.  ORR's  experience  shows^ 
that  singles  and  childless  refugee 
couples  are  more  likely  to  become  self- 
sufficient  earlier  than  refugee  families 
with  children.  To  close  this  gap,  this 
program  focuses  on  the  latter  population 
in  order  to  improve  the  prospects  for 
attaining  program  goals.  Only  families 
with  children  are  eligible.  Singles  and 
childless  couples  are  not  eligible.  This  is 
a  change  from  the  prior  standing 


announcement.  In  addition,  to  be 
eligible,  the  head  of  household  musl  be 
unemployed  and/or  receiving  cash 
assistance.  The  head  of  household  must 
not  have  received  education  in  the  U.S. 
beyond  a  US.  high  school  diploma  or 
equivalent.  (Exception  v\;;l  be  T.ade  for 
those  refugees  receiving  post-secondary 
vocational  or  technical  training  as  part 
of  their  approved  employabihty  plan 
prescribed  by  ORR  reg-jlations  )  Also 
the  family  must  reside  in  an  area  having 
refugee  high  welfare  utilization  as 
documented  in  the  application. 

Vin.  Eligible  Sending  Sites 

Generally,  eligible  sending  sites  will 
be  limited  to  communities  where  there  is 
high  welfare  utilization  and 
unemployment  among  the  refugee 
population  (including  tir.e-exp;:ed 
refugees].  Sites  proposed  will  be  subject 
to  approval  as  part  of  the  approval  of 
the  application. 

IX.  Characteristics  of  Receiving  Sites 

It  is  expected  that  receiving  sites 
proposed  for  PSR  shall  have 
demonstrably  favorable  conditions  for 
refugee  resettlement  In  general,  the 
following  conditions  are  required  to  be 
present  in  proposed  receiving  sites: 

•  The  existence  of  a  stable  refugee 
community  of  the  same  ethnicity  as  the 
refugees  proposed  for  relocation; 

•  The  availability  of  full-time 
employment  at  skill  levels  appropriate 
to  PSR  refugees,  with  health  benefits  or 
accessible  and  affordable  health 
services  within  the  community; 

•  The  capacity  to  provide  job 
placement,  ESL  and  ether  appropriate 
social  services; 

•  A  high  employment  rate  among  the 
existing  refugee  population; 

•  A  receptive  community 
environment  for  newiy  arriving  refugees. 


X.  Criteria  for  Evaluation 

The  application  must  demonstrate  the 
extent  to  which  the  proposed  project 
meets  certain  critena  listed  below,  and 
describe  proposed  activities  taking  into 
consideration  the  project  period  and  the 
estimated  cost  per  each  12-month  budget 
period.  The  application  will  be 
evaluated  by  a  pane!  of  experts  based 
on  the  criteria  below  However,  scoring 
by  the  pane!  against  these  criteria,  while 
weighing  heavily  in  funding  decisions, 
will  not  be  solely  determinant.  Also 
taken  into  consideration  are 
recommendations  of  ORR  and  ACF 
staff,  recommendations  by  State 
officials  where  applicable,  and  past 
program  performance  of  appl. cants  who 
received  PSR  grants  from  ORR.  Final 
funding  decisions  will  be  made  by  the     ' 
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Director,  ORR.  and  the  Assistant 
Secretary,  ACF. 

A.  Recruitment  Plan:  25  Points 

The  feasibility  of  the  recruitment 
strategy  will  be  evaluated  through  the 
recruitment  plan  and  documentation  of 
iTiterest  on  the  part  of  the  target 
population.  Applicants  must  submit  the 
follov.ing: 

•  Detailed  recruitnient  plan  includir.g 
methodology  and  timelines,  plan  for 
ongoing  contact  v.ith  refugef  s  in  the 
sending  site{s);  and  samples  of  the 
propcsed  community  presentation  in 
conveying  a  comprehensive  view  of  the 
economic  and  social  conditions  in  the 
receiving  sitefs).  including  a  realistic 
view  of  available  resources  and 
opportunities; 

•  Documentation  of  interest  on  the 
part  of  eligible  refugees  and/or 
agreem.ent  with  community  leaders  or 
local  service  providers  who  have  access 
to  the  target  population 

li  Receiving  Site(s)  Criteria:  10  points 

Applicants  must  describe  specifically 
the  evidence  available  to  support  a 
jidgment  that  the  proposed  receiving 
site(s)  is  a  desirable  community  for 
refugee  resettlement.  Specific  conditions 
include  but  are  not  limited  to: 

•  Existence  of  a  stable  refugee 
community  of  the  same  ethnicity  as  the 
refugees  proposed  for  relocation 

•  Evidence  of  h.gh  employment  r.Ttp 
and.  concomitantly  a  low  welfare 
utilisation  rate,  among  the  existing 
refugee  population; 

•  Evidence  that  tiie  rece;\'ing  site 
offers  the  conditions  necessary  to  the 
sjccess  of  a  PSR  project,  such  as 
immediate  or  imminent  prospects  for  full 
employment  commensurate  with  the 
cos!  of  I'.^'ing  for  families  of  the  sire 
anticipated  and  local  employers 
interested  in  hinng  reiocatcd  refugees: 

•  Evidence  of  the  avaiiabihty  of 
adequate  and  affordable  health  services 
for  PSR  refugees,  preferably  through 
employer-provided  health  insurance 
benefits: 

•  Eviaence  of  the  avaiiabihty  of 
affordable  housing  m  areas  convenient 
to  employment; 

•  Capacity  to  provide  job  pidcemei,!, 
ESL.  and  other  social  services  on  a 
timely  and  culturally  appropriate  basis. 

C  Im.plementation  Plan  Criteria'  25 
points 

Applicants  not  located  m  the 
receiving  site  must  describe  provision 
for  resettlement  gervices  at  the  receiving 
Bites.  Regardless  of  the  arrangement,  it 
IS  expected  that  such  applicant  must 
describe  project  management  and 
control. 


All  applicants  must  describe  the 
proposed  implementation  plan  which 
must  include  the  foliowir.g 

•  A  detailed  plan  for  the  organization, 
delivery  and  coordination  of 
resettlen:ent  services  mciuding  the 
specific  social  and  employment  services 
to  be  provided; 

•  If  the  service  plan  includes  referrals 
to  other  agencies,  the  description  of 
senices  available,  the  identities  of 
P'-oposed  service  providers  and  the 
monitoring  plan; 

•  Reasonableness  of  resettlement 
senices,  in;  !udin«  plan  for  use  of 
resettlement  allowances  and  timetable 
for  relocation  of  participating  famihes. 

D.  Community  consultation  and 
coordination:  10  points 

•  The  extent  to  which  the  applicant 
has  coordinated  or  plans  to  coordinate 
proposed  activities  with  existing  mutual 
assistance  associations  or  other  refugee 
representatives  in  both  sending  and 
receiving  sites; 

•  Description  of  consultation  process 
with  the  appropriate  State  Refugee 
Coordinatorfs)  for  the  recei\Tng  sitefs)  if 
the  State  agency  is  not  the  applicant. 

E.  Qualifications  of  Participating 
Organizations:  15  points 

F-xtent  to  which  proposed 
organizations  have  demonstrated  track 
records  as  providers  of  services  to 
refugees; 

•  Evidence  of  experience  as  a  refugee 
service  provider  documentation  of 
additional  sources  of  income  of  at  least 
one-third  of  the  amount  applied  under 
PSR  for  projects  resettling  fewer  than  30 
families  per  year. 

•  The  extent  to  which  the  applicant 
has  an  established,  positive  relationship 
with  the  resident  refugee  community; 

•  If  the  applicant  is  a  refugee  mutual 
assistance  association  [MA.A). 
descripbon  of  the  board  membership 
and  conformiity  to  ORRs  defmition  of  a 
MA.'\  and  OR.R  s  requirement  for  board 
membersh'p  '.  omposed  of  both  sexes; 

•  Adequacy  of  staffing  patterns  and 
qualifications.  Applicants  must  submit 
documentation  of  staff  qnaiifir.itinns. 
e.ther  through  actual  resumes  of 
proposed  staff  or  position  descriptions. 
Applicants  proposing  to  resettle  more 
than  one  ethnic  group  must  demonstrate 
staff  capacity  (linguistic  and  mitural)  to 
provide  appropriate  services 

F.  Budget  and  Management  Criteria;  15 

points 

The  budget,  as  estimated,  is 
aecessary,  reasonable,  and  cost- 
effective:  and  the  management  n-i^tirf  «i 
effective  program  control. 


•  Adequacy  and  clarify  of  the 
narrative  justification  and  detailed 
calculation  to  support  each  line  item; 

•  Evidence  of  the  applicant's  capacity 
for  fiscal  and  project  management: 

•  Extent  to  which  the  project  utilizes 
other  available  resources  to  reduce 
program  expenditures; 

•  Project  cost  effectiveness  as 
reflected  by  low  individual  and  faimily 
per  capita  costs: 

•  Adequacy  of  the  plan  for  project 
management  of  each  PSR  site,  including 
start-up  time,  ongoing  timelines,  a 
component/project  organization  chart, 
and  a  plan  for  the  disbursement  of 
resettlement  allowances. 

H.  Rep(.rtins  itnd  P»'f  onis  Requirements 

A.  Program  heports 

An  original  and  one  copy  of  the 
program  reports  are  due  quarterly, 
based  upon  the  Federal  Fiscal  Year  The 
report  for  the  period  October  1  through 
December  31  is  due  January  31:  January 
1  through  March  31.  due  April  30;  April  1 
through  June  30.  due  July  31:  July  1 
through  September  30.  due  October  31. 
Report  format  and  instructions  are 
issued  with  grant  awards  as  standard 
terms  and  conditions. 

B.  Financial  Reports 

An  original  and  two  copies  of  the 
Standard  Financial  Status  Report  (SF 
269)  are  due  quarterly  based  on  the 
Federal  Fiscal  Year  as  described  above. 

The  final  report  is  due  90  days 
following  the  end  of  the  project  period. 

C.  Records 

Grantees  must  pro\ide  for  the 
maintenance  of  such  operational  records 
as  are  necessary  for  Federal  monitoring 
of  the  grantee's  project. 

XII.  Reguladons 

HHS  grantees  are  subject  to 
Departmental  regulations,  where 
applicable  as  follows: 

45  CFR  Part  6 — Inventions  and  Patents 

(General). 
45  CFR  Part  8 — Inventions  Resulting  from 

Research  Grants. 
45  CFR  Part  16— Departmental  Appeals  Board 

Procedures. 
4.'">  CFR  Part  30— Claims  Collection. 
4"  fTR  fsrt  46 — Protection  of  Human 

Sutijects. 
45  CFR  Part  74 — Administration  of  Grants 

(non-governmental). 
45  CFR  Part  74— Administration  of  Grants 
(state  and  i'  •  n'  ho^  emments  and  Indian 
Tribal  affiiiut  IS) 
Sections  74.62(a)    Non-Federal  Audits. 
74.173    Hospitals. 

74.274(b)    Other  Nonprofit  Organizations. 
74.304    Final  Decisions  in  Disputes. 
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74.710    Real  Properly.  Equipment  and 

Supplies. 
74.715    General  Program  Income. 

45  CFR  Part  75— Informal  Grant  Appeals 
Procedures. 

45  CFR  Part  76— Debarment  and  Suspension 
From  Eligibility  for  Financial  Assistance. 

45  CFR  Part  80— Nondiscrimination  Under 
Programs  receiving  Federal  Assistance 
Through  the  Department  of  Health  and 
Human  Services  Effectuation  of  Title  VI 
of  the  Civil  Rights  Act  of  1964. 

45  CFR  Part  81— Practice  and  Procedures  for 
Hearings  Under  Part  80  of  this  Title. 

45  CFR  Part  83 — Nondiscrimination  on  the 
Basis  of  Sex  in  the  Admission  of 
Individuals  to  Training  Programs. 

45  CFR  Part  84 — Nondiscrimination  on  the 
Basis  of  Handicap  in  Programs. 

45  CFR  Part  91- Nondiscrimination  on  the 
Basis  of  Age  in  Program  or  Activities 
Receiving  Federal  Financial  Assistance. 

45  CFR  Part  92— Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  States  and 
Local  Governments,  as  applicable. 

45  CFR  Part  93— New  Restrictions  on 
Lobbying. 

45  CFR  Part  95 — Subpart  E,  General 

Administration  Grant  Programs  (Public 
Assistance  and  Medical  Assistance)  Cost 
Allocation  Plan. 

45  CFR  Part  100 — Intergovernmental  Review 
of  Department  of  Health  and  Human 
Services  Programs  and  Activities. 

45  CFR  Part  400— Refugee  Resettlement 
Program. 

45  CFR  Part  401— Cuban/Haitian  Entrant 
Program. 

The  Recipient  shall  comply  with  the 
requirements,  as  applicable,  of  0MB 
Circulars  .No.  A-102  and  A-110 
regarding  administrative  procedures: 
Treasury  Circular  No.  1075  and  32  CFR 
Part  205  on  financial  procedures;  0MB 
Circulars  No.  A-21.  A-87.  and  A-122  on 
cost  principles;  and  0MB  Circulars  No. 
A-128  and  A-133  on  audit  requirements. 

Grants  are  subject  to  indirect  cost 
reimbursement  in  accordance  with 
Chapter  6-150  of  the  HHS  Grants 
Administration  Manual,  HHS 
Transmiftal  87.01  (6/12/87). 

Intergovernmental  Review 

This  program  is  covered  by  Executive 
Order  12372,  "Intergovernmental  Review 
of  Federal  Programs,"  and  45  CFR  Part 
100  "Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alaska,  Idaho,  Kansas,  Louisiana, 
Minnesota,  Nebraska,  Oregon,  Virginia, 
Pennsylvania,  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
es'abiished  Single  Points  of  Contact 


(SPOCs).  Applicants  from  these  eleven 
jurisdictions  need  take  no  action 
regarding  Executive  Order  12372. 
Applicants  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.0. 12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to  the 
SPOCs  as  soon  as  possible  so  that  the 
program  office  can  obtain  and  review 
SPOC  comments  as  part  of  the  award 
process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the 
date  of  this  submittal  (or  the  date  of 
contact  if  no  submittal  is  required)  on 
the  Standard  Form  424,  item  18a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards.  SPOCs 
are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations. 

Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
then  tend  to  trigger  the  "accommodate 
or  explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families.  Division  of 
Discretionary  Grants.  6th  Floor,  OFM/ 
DDG,  370  L'Enfant  Promenade  SW., 
Washington.  DC  20447. 

A  list  of  Single  Points  of  Contact  for 
each  State  and  Territory  is  included  as 
Appendix  B  of  this  announcement. 

Xm.  Application  Procedures 


A.  Deadlines 

Applications  shall  be  considered  as 
meeting  an  announced  deadline  if  they 
are  either 

1.  Received  on  or  before  the  deadline 
date  at  a  place  specified  in  the  program 
announcement,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  for  the  independent  review  under 
chapter  1-62.  (Applicants  must  be 
cautioned  to  request  a  legibly  dated  US 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

B.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  paragraph  A  of  this  section 


are  considered  late  applications.  Any 
late  applicants  wil!  be  notified  that  their 
applications  will  not  be  considered  in 
the  current  competition. 

C.  Extension  of  Deadlines 

ACF/ORR  may  extend  the  deadline 
for  all  applicants  because  of  acts  of  God 
such  33  floods,  hurrcanes,  etc  or  when 
there  is  a  widespread  disrLiption  of  the 
mails.  However,  if  the  grantng  agency 
does  not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadli.ne  for  any  applicants. 

Once  an  application  has  been 
submitted,  it  is  considered  as  final  and 
no  additional  materials  will  be  accepted 
by  ORR.  An  application  with  an  original 
signature  and  two  copies  are  required. 
The  original  and  two  copies  must  be 
sent  to  the  address  below.  Applications, 
if  mailed,  should  be  addressed  to: 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  370  LEnfant  Promenade,  SW., 
6th  Floor.  Washington,  DC  2G447. 

Applications,  if  hand  delivered, 
should  be  taken  to  AdminisTation  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  901  D  S'reei  SW.. 
6th  Floor.  Washington  DC  :(}447. 

XIV.  .Application  Submission 

Application  for  awards  under  this 
announcement  must  be  submitted  on 
Standard  Form  (SF]  424  provided  for 
that  purpose.  The  forms  may  be 
reproduced  for  use  in  submitting 
applications.  AppUcations.  including  all 
required  attachments,  should  be 
sequentially  numbered.  Copies  shou.'d 
be  identical  to  the  original  application 
and  attachments  in  the  event  it  becomes 
necessary  to  duplicate  them  for  review 
purposes. 

The  original  application  m.^sl  be 
submitted  on  8>,2  x  11  inch  white  paper. 
The  applications  should  be  two-holed 
punched  at  the  top  center  and  fastened 
separately  with  compressor  slide  paper 
fastener,  such  an  ACCO  ciip.  cr  a  binder 
clip. 

The  submission  of  bound  spplicctions 
or  applications  enclosed  in  binders,  is 
specifically  discouraged.  Applications 
should  not  include  organizational 
brochures  or  other  promotional 
matenals.  slides,  films,  clips,  etc. 

Prior  to  mailing  the  submission, 
applicants  should  speciricaliy  check  to 
make  sure  that: 

a.  The  SF-424  is  signed. 

b.  All  the  sections  of  the  SF^24  bnd 
the  SF-424A  are  properly  end 
completely  filled  out. 

c.  The  SF^24B  and  all  required 
assurances  are  signed. 
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d.  The  proiect  narratu-e  ami  rci^u.-eii 
documentation  are  inciuded, 

e.  Two  copies  identical  to  the  origind! 
are  included 

f  The  package  is  assemb;ed  m 
accordance  with  the  instructions  set 
forth  in  this  announcement. 

g,  A  mailing  label  is  included. 

XV   Application  ,Arknouledf;em*:r/L  a.'.d 
Screening 

All  applicants  will  receive  an 
acknowledgment  card  with  an  assigned 
identification  number.  This  number, 
along  with  any  other  identifying  codes, 
must  be  referenced  in  all  subsequent 


c  luniTiunicat.ons  c(;n(,fTning  the 
np-;',,{  at![;ri  if  an  acknowledgment  card 
iS  Hi't  rci  t ived  within  three  weeks  after 
the  deadline  date,  please  notify  ACF  by 
telephone  (202)  401-9230. 

All  applications  that  meet  the 
published  deadline  for  submission  will 
be  screened  to  determine  completeness 
and  conformity  to  the  submission 
requirements  of  this  announcement. 
Only  applications  meeting  those 
requirements  will  be  reviewed  and 
evaluated  competitively.  Others  will  be 
returned  to  the  applicant  with  a  notation 
that  they  were  incomplete. 
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liic  uiiiLiai  nWdiu  document  is  the 
Notice  of  Grant  Award  which  provides 
the  amount  of  Federal  funds  approved 
for  use  in  the  project,  the  project  and 
budget  period  for  which  support  is 
provided,  and  the  terms  and  conditions 
of  the  award. 

(Catalog  of  Federal  Domestic  Assistance 
number  93.038) 

Dated:  March  26. 1992. 

Chris  Gersten, 

Director,  Office  of  Refugee  Resettlement. 
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Instructions  for  the  SF  424 

This  IS  a  standard  form  used  by  applicants 
fis  ^  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal 
agencies  to  obtain  applicant  certification  that 
States  which  have  established  a  review  and 
f  omment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program  to 
be  included  in  their  process,  have  been  given 
an  opportunity  to  review  the  applicant's 
submission. 

Item  Er.try 

1  Self^expi       '  - 

2.  Date  appl    -t         ^  '       f-ioirai 
Ht^ency  (or  State      i          i         "i  ^  iplicant's 
control  number  I  "^  a^'- 

3.  State  use  only  (if  n, ,  lu  d,  .e). 

4.  If  this  application  is  to  continue  or  revise 
an  existing  award,  enter  present  Federal 


identifier  nurr.l 


rmv  project,  leave 


blank. 

5,  l^gal  na:T-,p  of  (ii,pj,:ant.  name  of 
primary  organiz.itiona!  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application 

6  Enter  Employer  Identification  Number 


jF.IN":  as  H':s:£rpd 
Service. 


R«'V( 


7  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letter(8)  in  the  spacefs)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is  involved, 
you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory 

14.  List  the  applicant  s  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project 


15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process, 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to  sign 
this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
apphcation  ' 
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InstTJctions  for  the  Sr-»-4A 


General  instructions  ] 

This  form  is  designed  so  thai  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
yjidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  fanction  or  activity.  For 
o-her  programs,  grantor  agencies  may  require 
a  breakdowTi  by  function  or  activity.  Sections 
A,  B.  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A.  B.  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  s'-bsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  showT.  In  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not 
requiring  a  functional  or  activity  breakdown, 
enter  on  Line  1  under  Column  (a)  the  catalog 
'  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each  line 
in  Colu-Tin  (a),  and  enter  the  catalog  number 
in  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  the 
programs  require  a  breakdown  by  function  or 
activity,  enter  the  catalog  program  title  on 
each  line  in  Column  (a)  and  the  respective 
catalog  number  of  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  pages  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  Per  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  |f).  and  |g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding  period 
(usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 


needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum  of 
amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Colunms  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
am.ount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 

(e)  and  (f).  The  amount(8)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5— Show  the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  a.nd  activities  shown  on  Lines  1-4, 
Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  showm  in  Section  A, 
Column  (g).  Line  5.  For  supplemental  grants 
and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  showTi  in  Columns 
(l)-(4).  Line  6k  should  be  the  same  as  the  sum 
of  the  amounts  in  Section  A,  Columns  (e)  and 

(f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal  Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant,  if  in- 
kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c}--Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-{e).  The  amount  in  Column  (e) 


should  be  equal  to  the  amount  on  Line  5. 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 
Line  13 — Enter  the  amount  of  cash  needed 

by  quarter  from  the  grantor  agency  during  the 

first  year. 
Line  14 — Enter  the  amount  of  cash  from  all 

other  sources  needed  by  quarter  during  the 

first  year. 
Line  15— Enter  the  totals  of  amounts  on 

Lines  13  and  14. 

Section  E,  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  18-19— Enter  in  Column  (a)  the  same 
grant  programs  titles  shown  in  Column  (a). 
Section  A.  A  breakdowTi  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  needed  not  be 
completed  for  revisions  (amendments, 
changes  or  supplements)  to  funds  for  the 
current  year  or  existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20— Enter  the  total  for  each  of  the 
Columns  (bHe).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budge!  Information 

Line  21— Use  this  space  to  explain  amounts 
for  individual  direct  object-class  cost 
categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required 
by  the  Federal  grantor  agency. 

Line  22— Enter  the  type  of  indirect  rate 
(provisional,  predetermined.  Final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and  completion 
of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States, 
and  if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers,  or 
documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
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jianations  or 


accordance  with  generally  accepted 
accnunting  Btandards  or  agency  directives. 

3.  Will  establigh  jafeguards  to  prohibit 

employees  from  using  their  posit  ons  for  a 
purpose  that  const'.tutes  or  presents  Ihe 
appearance  of  personal  or  organizs'ional 
conflici  of  iriterest  or  persona!  gfiin 

4.  Will  initiate  and  complete  the  work 
vi;thin  the  applicable  time  frame  after  receipt 
of  approval  of  the  awardirig  ager:c>. 

5.  Will  comply  WTlh  the  Intergoxemmer.:;'! 
Personnel  Act  of  1970  (42  L'.S.C  4-28-4763) 
relating  to  prescribed  standards  for  ment 
systems  for  programs  funded  under  one  of  the 
nineteen  s'atiites  or  regulations  specified  m 
appendix  .\  of  OPM's  Standard*  f.;--  a  Ment 
System  of  Personnel  Ad.-rir.istra'io.'-.  ;5  CFR 
pa-t  900,  subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to;  (aj  Title  VI  of  the  Ci\'il 
Rights  Act  of  1964  (P.b,  L  88-352]  which 
prohibits  discnminetion  on  the  basis  of  race. 
color  or  national  origin:  [b)  title  LX  of  the 
Education  Amendments  of  1972.  as  amended 
(20U.S.C.  1861-1983.  and  ie5fcS-168f>J,  which 
prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  C.S.C.  794).  which 
prohibits  discrimination  on  the  bds;s  of 
handicaps;  [d)  the  Age  Discrimination  Act  of 
1975.  as  amended  (42  U  S.C.  6101-6107), 
which  prohibits  discrimination  on  the  basis  of 
age; 

(e)  the  Drug  Abuse  Office  and  Treatment 
Act  of  1972  (Pub.  L  92-255J,  as  amended. 
relating  to  nondiscrimination  on  the  basis  o! 
drug  abuse;  (H  the  Comprehensive  Alcohol 
Abu.se  and  Alcoholism  Prevention.  Treatment 
and  Rehabilitation  Act  of  1970  (Pub.  L.  91- 
616),  as  amended,  .-sidting  to 
nondiscrimination  on  the  basis  of  alcohol 
abuse  or  alcoholism;  (gj  sections  523  and  52' 
of  the  Public  Health  Service  Act  of  1912  1,42 
L'.S.C.  290  dd-3  and  290  ee-3i.  as  amended 
relating  to  conndentiality  of  alcohol  and  dni>; 
abuse  patient  records;  (h)  Titie  VIII  of  the 
Civil  Rights  Act  of  1968  (42  US  C  3601  et 
seq  1,  as  amended,  relati.'ig  to 
nnndiscrimJnation  in  the  sale,  rental  or 
financing  of  housing;  fl]  any  other 
nondiscnmination  provisions  in  the  specific 
3tdrute!s]  under  vvhich  apphcation  for  Federal 
pssisfance  is  being  made;  and  [j)  the 
requi-'ements  of  any  other  nondiscrimination 
statutefs)  which  may  epply  to  the  application 

7.  Will  comply,  or  has  already  complied. 
with  the  requirements  of  Titles  U  and  D!  of 
the  Uniform  Relocation  Assistance  and  Reai 
Property  Acquisition  Policies  Aft  of  19^0 
(Pub-  L.  91-6461  which  p-o\  .de  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs  The^r 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  previsions  of  the 
Hatch  Act  (5  U.S.C.  1501-1508  and  7324-73281 
which  limit  the  political  activities  of 
employees  whose  principal  ereploymen! 
activities  are  funded  In  whole  or  In  part  v.TtH 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provision*  of  the  Davis-Bacon  Act  (40  U.SC 


276a  to  276a-7).  the  Copeland  Art  (4^  U.S.C. 
276c  and  18  U.S.C.  8741.  and  the  C<m»ract 
\\  cirk  Hours  and  Safety  Standards  Act  (40 
UiiC.  327-3331.  regarding  labor  standards  for 
federally  assisted  rjjnstruction 
subagreemenls. 

10.  Will  com.ply  if  applicable,  with  Qood 
insurance  purchase  requirements  of  section 
102'al  of  the  Flood  Dises'er  Protection  Act  of 
19~3  (Pub  L  93-234)  which  requires 
recipients  tn  a  special  ritx->d  hazard  area  to 
participate  in  the  program  and  to  purchase 
flood  insurance  if  the  total  co<i»  p'  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following-  (a)  institution  of 
envimnmentai  quality  control  measures 
under  the  N.itiona!  Envrrinmerta!  Policy  Act 
of  19t)9  iP-jb.  L  91-190;  and  E.xecutive  Order 
(EOj  11514;  (b)  notification  of  violating 
facilities  pu.-suant  to  EC  11738;  (c)  protection 
of  wetlands  pursuant  to  EG  11990;  (d) 
evaluation  of  flood  hazards  in  floodplaint  in 
acconJance  wth  EG  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
use.  1451  et  seq.);  (f)  conformity  of  Federal 
actions  to  State  [Clear  Air)  Implementation 
Plans  under  Section  17B{c)  of  the  Clear  Air 
Act  of  1955,  as  amended  (42  U.S.C  7401  et 
seq.);  [gj  protection  of  underground  sources  of 
drinking  water  under  the  Safe  Drinking 
Wafer  Act  of  19^4,  as  amended.  (Pub.  L.  93- 
523);  and  fh)  protection  of  endangered  species 
tinder  the  Endi^.ngered  Species  Act  of  1973,  as 
amended  Pub.  L,  93-2K). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  12n  et  seq.) 
related  to  protectirjg  components  or  potential 
components  of  th,e  national  wild  and  scenic 
rivers  system.. 

13  Will  assist  the  awarding  agency  in 
dSSUMOH  cnm.phance  with  section  106  of  the 
.National  Fiistonc  Preservation  Act  of  1966,  as 
amended  116  U.S.C  470),  EG  11593 
(identificjation  and  protection  of  historic 
properlies),  and  the  Archaeuiogical  and 
iiis'onc  Preservation  Act  of  1974  (16  U5.C. 
469a-l  et  seq.). 

14,  Wiii  comply  with  Pub  L  83- J4* 
regarding  the  protection  of  human  subjects 
involved  m  research,  development,  and 
related  activities  supported  by  this  nward  of 
assistance 

15,  Will  comply  with  the  L,aboratorj' 
.Animal  Welfare  .^ct  of  1966  (Pub.  L  89-544, 
as  amended.  7  U.S.C.  2131  et  seq  )  pertamng 
to  the  care,  handling,  and  treatment  of  war-r 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  eward  of 
assistance. 

16,  Will  comply  with  the  Lead  Boseu  Paint 
Poisoning  Prevention  Act  (42  U.S  C  48Cri  et 
seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures 

17,  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Srngle  Audit  .Act  of  1984 

18,  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
e.xecutive  orders,  regulations  and  policies 
governing  this  program. 


Signature  of  Authorized  Certifying  Official 


Title 


Applicant  Organization 


Dete  Submitted 

AppendlJi  B 

STATE  SI»*GLE  POINTS  Of  Ct»NTACT 

Alabama 

Mrs.  Moncell  Thomell.  State  Single  Point  of 
Contact  Alabama  Department  of  Economic 
&  Community  Affairs,  3465  Norman  Bridge 
Road,  Post  Office  Box  250347.  Montgomery, 
Alabama  36125-0347.  Telephone  (205)  284- 
8905. 

Arizona 

Ms.  Janice  Dunn,  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue. 
Fourteenth  Floor,  Phoenix.  Arizona  85012. 
Telephone:  (602)  280-1315. 

Arkansas 

Mr.  Joseph  Cillesbie.  Manager.  State 
□earingbouse.  OfTice  of  Intergovernmental 
Service.  Department  of  Finance  and 
Administration.  P.O.  Box  3278,  Little  Rock. 
Arkansas  72203.  Telephone  (501)  371-1074. 

Califanua 

Clean  Stober.  Grants  Coordinator.  Office  of 
Planning  and  Research.  1400  Tenth  Street 
Sacramento,  California  95814.  Telephore 
(916)  323-7480. 

Colorado 

State  Single  Point  of  Contact  State 
Clearinghouse,  Division  of  Local 
Government  1313  Sherman  Street  Room 
520,  Denver,  Colorado  80203.  Telephone 
(303)  866-2156. 

Connecticut 

Under  Secretary,  Attn;  Intergovernmental 
Review  Coordinator.  Comprehensive 
Planning  Division,  Office  of  Policy  and 
Management  80  Washington  Street 
Hartford,  Connecticut  06106-4459, 
Telephone  (203)  566-3410. 

Delawan 

Francine  Booth.  State  Single  Point  of  Contact 
Executive  Department  Thomas  ColliM 
Building.  Dover,  Delaware  199a3, 
Telephone  (302)  736-3326. 

District  of  Coiumbia 

Lovetta  Davis,  State  Single  Point  of  Contact 
Executive  Office  of  the  Mayor.  Office  of 
Intergovernmental  Relations.  Room  416. 
District  Building.  1350  Pennsylvania 
Avenue.  NW,  Washington,  DC  20004. 
Telephone  (202)  727-9111. 

Florida 

Karen  McFarland,  Director,  Florida  State 
Clearinghouse.  Executive  Office  of  the 
Governor.  Office  of  Flaaning  and 
Bvdgetlng.  The  CapitoL  Talla  h.a.si>t;«.. 

Florida  32399-0001,  Telfph.mr  j^M;  4W. 
6114. 
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Georgia 

Charles  H.  Badger,  Administrator.  Georgia 
State  Clearinghouse,  270  Washington 
Street,  SW..  Atlanta,  Georgia  30334, 
Telephone  (4CK)  6]&6-3855. 


Hawaii 

Mr.  Harold  S.  Masumoto.  Acting  Director, 
Office  of  State  Planning.  Department  of 
Planning  and  Economic  Development, 
Office  of  the  Governor,  State  Capitol — 
room  406.  Honolulu,  Hawaii  96813, 
Telephone  (808)  548-5893,  FAX  (808)  548- 
8172. 

Illinois 

Tom  Berkshire,  State  Single  Point  of  Contact. 
Office  of  the  Governor,  State  of  Illinois. 
Springfield,  Illinois  62706.  Telephone  (217) 
782-8639. 

Indiana 

Frank  Sullivan,  Budget  Director,  State  Budget 
Agency,  212  State  House,  Indianapolis, 
Indiana  46204.  Telephone  (317)  232-5610. 


Steven  R.  McCarm.  Division  for  Community 
Progress,  Iowa  Department  of  Economic 
Development.  200  East  Grand  Avenue,  Des 
Moines.  Iowa  50309,  Telephone  (515)  281- 
3725. 

Debbie  Anglin.  State  Single  Point  of  Contact. 
Kentucky  State  Clearinghouse.  2nd  Floor 
Capital  Plaza  Tower,  Frankfort,  Kentucky 
40601.  Telephone  (502)  564-2382. 

Vlame 

State  Single  Point  of  Contact,  Attn:  Joyce 
Benson,  State  Planning  Office.  State  House 
Station  «38,  Augusta,  Maine  04333, 
■^p'pphone  (207)  289-3261. 

Marjiand 

Mary  Abrams.  Chief,  Maryland  State 
Clearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street. 
Baltimore.  Maryland  21201-2365. 
Telephone  (301)  22S-4490. 

Mdss<ichu«et's  I 

State  Single  Point  of  Contact,  Attn:  Beverly 
Boyle,  Executive  Office  of  Communities  & 
Development,  100  Cambridge  Street,  room 
1803,  Boston,  Massachusetts  02202, 
Telephone  (617)  727-7001. 

Michigan 

Miiton  O.  Waters,  Director  of  Operations, 
Michigan  Neighborhood  Builders  Alliance, 
Michigan  Department  of  Commerce, 
Telephone  (517)  373-7111. 

Please  direct  correspondence  to:  Manager, 
Federal  Project  Review,  Michigan 
Department  of  Commerce,  Michigan 
Neighborhood  Builders  Alliance,  P.O.  Box 
30242.  Lansing.  Michigan  48909,  Telephone 
(517)  373-6223. 

Mississippi 

Cathy  Mallette,  Clearinghouse  Officer. 
Department  of  Finance  and  Administration, 
Office  of  Policy  Development  421  West 
Paacagoula  Street,  Jackson,  .Mississippi 
39203,  Telephone:  (601)  960-4280. 


Missouri 

Lois  Pohl,  Federal  Assistance  Clearinghouse, 
Office  of  Administration,  Division  of 
General  Services,  P.O.  Box  809,  Room  430. 
Truman  Building,  Jefferson  City,  Missouri 
65102,  Telephone  (314)  751-4834. 

Montana 

Deborah  Stanton.  State  Sin.gle  Point  of 
Contact,  Intergovernmental  Review 
Clearinghouse,  c/o  Office  of  Budget  and 
Program  Planning,  Capitol  Station,  Room 
202— State  Capitol,  Helena.  Montana  59620, 
Telephone  (406)  444-5522. 

Nevada 

Department  of  Administration,  State 
Clearinghouse.  Capitol  Complex,  Carson 
City,  Nevada  89710,  ATTN:  John  B.  Walker. 
Clearinghouse  Coordinator. 


New  Hampshire 

Jeffery  H.  Taylor,  Director,  New  Hampshire 
Office  of  State  Planning,  Attn: 
Intergovernmental  Review  Process/James 
E.  Bieber,  Z'.^  Beacon  Street.  Concord,  New 
Hampshire  03301,  Telephone  (603)  271- 
2155. 

New  Jersey 

Barry  Skokowski,  Director,  Division  of  Local 
Government  Services,  Department  of 
Community  Affairs,  CN  803.  Trenton.  New 
Jersey  08625-0803.  Telephone  (609)  292- 
6613. 

Please  direct  correspondence  and 
questions  to:  Nelson  S.  Silver,  State  Review 
Process,  Division  of  Local  Government 
Services,  CN  803,  Trenton,  New  Jersey  08625- 
0803.  Telephone  (609)  292-9025. 

New  Mexico 

Aurelia  M.  Sandoval.  State  Budget  Division. 
DFA.  Room  190.  Bataan  Memorial  Building. 
Santa  Fe,  New  Mexico  87503,  Telephone 
(505)  827-3640,  FAX  (505)  827-3006. 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
York  12224,  Telephone  (518)  474-1605. 

North  Carolina 

Mrs.  Chrys  Baggett,  Director. 
Intergovernmental  Relations,  N.C. 
Department  of  Administration.  116  W. 
Jones  Street,  Raleigh,  North  Carolina  27611, 
Telephone  (919)  733-0499. 

North  Dakota 

William  Robinson,  State  Single  Point  of 
Contact,  Office  of  Intergovernmental 
Affairs.  Office  of  Management  and  Budget, 
14th  Floor.  State  Capitol,  Bismarck,  North 
Dakota  58505,  Telephone  (701)  224-2094. 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact, 
State/Federal  Funds  Coordinator,  State 
Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411, 
Telephone  (614)  466-0698. 

Oklahoma 

Don  Strain,  State  Single  Point  of  Contact, 
Oklahoma  Department  of  Commerce, 


Office  of  Federal  Assistance  Management, 
6601  Broadway  Extension,  Oklahoma  Ciiy, 
Oklahoma  73116,  Telephone  (405)  843-9770. 

Rhode  island 

Daniel  W.  Vann,  Associate  Director, 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning,  265 
Melrose  Street,  Providence,  Rhode  Island 
02907,  Telephone  (401)  277-2656. 
Please  direct  correspondence  and 

questions  to:  Review  Coordinator,  Office  of 

Strategic  Planning. 

South  Carolina 

Danny  L.  Cromer.  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  room  477, 
Columbia,  South  Carolina  29201,  Telephone 
(803)  734-0493. 

South  Dakota 

Susan  Comer,  State  Clearinghouse 
Coordinator.  Office  of  the  Governor,  500 
East  Capitol,  Pierre,  South  Dakota  57501, 
Telephone  (605)  77J-3212. 

Tennessee 

Charles  Brown,  State  Single  Point  of  Contact. 
State  Planning  Office,  500  Charlotte 
Avenue.  309  John  Sevier  Building, 
Nashville,  Tennessee  37219.  Telephone 
(615)1676. 

Texas 

Ion-,  AJi-s.  Governor's  Office  of  Budget  and 

Pia.-.nng,  P.O.  Box  12428,  Austin,  Texas 

78711,  Telephone  (512)  463-1778. 

Utah 

Utah  State  Clearinghouse,  Office  of  Planning 
•    and  Budget,  ATTN;  Carolyn  Wright.  Room 
116  State  Capitol,  Salt  Lake  City.  Utah 
84114,  Telephone  (801)  538-1535. 

\  ermon! 

Bernard  D.  Johnson.  Assistant  Director, 
Office  of  Policy  Research  A  Coordination, 
Pavilion  Office  Building,  109  State  Street, 
Montpelier,  Vermont  05602,  Telephone 
(802)  328-3326. 

Washington 

Marilyn  Dawson,  Washington 
Intergovernmental  Review  Process. 
Department  of  Community  Development, 
9th  and  Colu.mbia  Building.  Mail  Stop  GH- 
51,  Olympia,  Washington,  98504-4151, 
Telephone  (206)  753-4978. 

West  Virginia 

Fred  Cutiip,  Directror.  Community 
Development  Division.  Governor's  Office  of 
Community  and  Industrial  Development, 
Building  5^6,  room  553,  Charleston,  West 
Virginia  25305,  Telephone  (304)  34&-4010. 

Wisconsin 

William  C  Carey.  Federal  /S'ate  Relations, 
IGA  Relations,  101  South  Webster  Street. 
P  O  Box  7864.  Milwaukee.  Wisconsin 
53707.  Telephone  (608)  266-1741. 
Please  direct  correspondences  and 

questions  to:  William  C.  Carey,  Section  Chief. 

Federal/Siate  Relations  Office.  Wisconsin 
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Department  of  Administration.  (608)  26&- 
0267. 

Wyoming 

Ann  Redman,  State  Single  Point  of  Contact. 
Wyoming  State  Clearinghouse.  State 
Planning  Coordinator's  Office.  Capitol 
Building.  Cheyenne.  Wyoming  82002. 
Telephone  (307)  777-7574. 

TERRITORIES 

Guam 

Michael  J.  Reidy.  Director,  Bureau  of  Budget 
and  Management  Research,  Office  of  the 
Governor,  P.O.  Box  2950,  Agana.  Guam 
96910.  Telephone  (671)  472-2285. 

Northern  Mariana  Islands 

State  Single  Point  of  Contact.  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan.  CM.  Northern  Mariana  Islands 
96950, 

Puerto  Rif  o 

Patricia  Custodio/Israel  Soto  Marrero. 
Chairman/Director.  Purerto  Rico  Planning 
Board.  Minillas  Government  Center,  P.O, 
Box  41119.  San  Juan.  Puerto  Rico  00940^ 
9985.  Telephone  (809)  727-4444. 

Virgin  islands 

lose  L.  George.  Director.  Office  of 
Management  and  Budget.  No.  32  &33 
Kop.?ens  Cade,  Charlotte  AmaHe.  V.I. 
00802,  Telephone  (809)  774-0750. 

For  0MB  Purposes  Only:  File  originated:  9- 

2-S«    Contacts". 

.\ppendix  C 

Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered 
Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  participant  in  accordance  with 
45  CFR  part  76,  certifies  to  the  best  of  its 
knowledge  and  believe  that  it  and  its 
principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment; 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency: 

(b)  Have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them,  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal.  State,  or 
local)  transaction  or  contract  under  a 
public  transaction:  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery. 
falsification  or  destruction  of  records. 
making  false  statements,  or  receiving 
stolen  property: 

(c)  Are  not  presently  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State 
or  local)  with  commission  of  any  of  the 


offenses  enumerated  m  paragraph  (l)(b) 
of  this  certification:  and 

(d)  Have  not  wiihm  a  3-year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered  transaction. 
If  necessary,  the  prospective  participant 
shall  submit  an  explanation  of  why  it 
carmot  provide  the  certification.  The 
certification  or  explanation  will  be 
considered  in  connection  with  the 
Department  of  Health  and  Human 
Services  (HHS)  determination  whether 
to  enter  into  this  transaction.  However, 
failure  of  the  prospective  primary 
participant  to  furnish  a  certification  or 
an  explanation  shall  disqualify  such 
person  from  participation  in  this 
transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment. 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction."  provided  below  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  soHcitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

(To  Be  Supplied  to  Lower  Tier 

Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  part  76. 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  ft^deral  department 
or  agency. 

ib)  Where  the  prospecli\e  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "certification  Regarding 
Debarment.  Suspension,  IneUgibility. 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions."  without 
modification  in  all  lower  tier  covered 
transactions  and  in  ail  solicitations  for 
lower  tier  covered  transactions. 


."^ppend^x  D — U.S.  Depart,n)pnl  of  Hc.ilM! 
and  Human  Ser\i«'s  Certif-i.ation 
Kpgardmg  Dnjg-Free  VN'nrkpiac  e 
Rpquire"-»f'Pt'i  f  ;r;:)ri;t'f".  f  iit'scr  Th.an 
IndivtOuaib 

By  signing  and/or  submitting  this 
appUcation  or  grant  agreement  the 
grantee  is  providing  the  certification  set 
out  below. 

This  certification  is  required  by 
regulations  implementing  the  Drug-Free 
Workplace  Act  of  1988.  45  CFR  part  76. 
subpart  F.  The  regulations,  published  in 
the  May  25, 1990  Federal  Register, 
require  certification  by  grantees  that 
they  will  maintain  a  drug-free 
workplace.  The  certification  set  out , 
below  is  a  material  representation  o^ 
fact  upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and 
Human  Services  (HHS)  determines  to 
award  the  grant.  If  it  is  later  determined 
that  the  grantee  knowingly  rendered  a 
false  certification,  or  otherwise  violates 
the  requirements  of  the  Drug-Free 
Workplace  Act,  HHS,  in  addition  to  any 
other  remedies  available  to  the  Federal 
Government,  may  take  action 
authorized  under  the  Drug-Free 
Workplace  Act.  False  certification  or 
violation  of  the  certification  shall  be 
grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or 
govemmentwide  suspension  or 
debarment. 

Workplaces  under  grants,  for  grantees 
other  than  individuals,  need  not  be 
identified  on  the  certification.  If  known, 
they  may  be  identified  in  the  grant 
apphcation.  If  the  grantee  does  not 
identify  the  workplaces  at  the  time  of 
application,  or  upon  award,  if  there  is  no 
application,  the  grantee  must  keep  the 
identity  of  the  workplace(8)  on  file  in  its 
office  and  make  the  information 
available  for  Federal  inspection.  Failure 
to  identify  all  known  workplaces 
constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements. 
Workplace  identifications  must 
include  the  actual  address  of  buildings 
(or  parts  of  buildings)  or  other  sites 
where  work  under  the  grant  takes  place. 
Categorical  descriptions  may  be  used 
(e.g..  all  vehicles  of  a  mass  transit 
authority  or  State  highway  department 
while  in  operation,  State  employees  in 
each  local  unemployment  office, 
performers  in  concert  halls  or  radio 
studios). 

If  the  workplace  identified  to  HHS 
changes  during  the  performance  of  the 
grant,  the  grantee  shall  inform  the 
agency  of  the  change(8).  if  it  previously 
identified  the  woricplaces  in  question 
(see  above). 
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Definitions  of  terms  in  the 
Nonprocurement  Suspension  and 
Debarment  common  rule  and  Drug-Free 
Workplace  common  rule  apply  to  this 
certification.  Grantees'  attention  is 
called,  in  particular,  to  the  following 
definitions  from  these  rules: 

"Controlled  substance"  means  a 
controlled  substance  in  Schedules  I 
'hrough  V  of  the  Controllecl  Substances 
Act  (21  U.S.C.  812)  and  as  further 
defined  by  regulation  (21  CFR  1308.11 
through  1308.15). 

"Conviction"  means  a  finding  of  guilt 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the 
responsibihty  to  determine  violations  of 
the  Federal  or  State  criniinal  drug 
statutes; 

"Criminal  drag  statute"  means  a 
Federal  or  non-Federal  criminal  statute 
involving  the  manufacture,  distribution, 
dispensing,  use.  or  possession  of  any 
controlled  substance; 

"Employee"  means  the  employee  of  a 
grantee  directly  engaged  in  the 
performance  of  work  under  a  grant, 
including:  (!)  All  "direct  charge" 
employees;  (ii)  all  "indirect  charge" 
employees  unless  their  impact  or 
involvement  is  insignificant  to  the 
performance  of  the  grant;  and.  (iii) 
temporary  personnel  and  consultants 
who  are  directly  engaged  in  the 
performance  of  work  under  the  grant 
and  who  are  on  the  grantee's  payroll. 
This  definition  does  not  include  workers 
not  on  the  payroll  of  the  grantee  (e.g., 
volunteers,  even  if  used  to  meet  a 
matching  requirement:  consultants  or 
independent  contractors  not  on  the 
grantee's  payroll;  or  employees  of 
subrecipients  or  subcontractors  in 
covered  workplaces). 

The  grantee  certifies  that  it  will  or  will 
continue  to  provide  a  drug-free 
workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful 
manufacture,  distribution,  dispensing, 
possession  or  use  of  a  controlled 
substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions 
that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about: 

(1)  The  dangers  of  drug  abuse  in  the 
workplace;  (2)  The  grantee's  policy  of 
maintaining  a  drug-free  workplace;  (3) 
Any  available  drug  counseling, 
rehabihtation.  and  employee  assistance 
programs;  and  (4)  The  penalties  that 
may  be  imposed  upon  employees  for 
drug  abuse  violations  occurring  in  the 
workplace; 


(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the 
performance  of  the  grant  be  given  a 
copy  of  the  statement  required  by 
paragraph  (a); 

(d)  Notifying  the  employee  in  the 
statement  required  by  paragraph  (a) 
that,  as  a  condition  of  employment 
under  the  grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  th6 
statement;  and,  (2)  Notify  the  employer 
in  writing  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  statute 
occurring  in  the  workplace  no  later  than 
five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing, 
within  ten  calendar  days  after  receiving 
notice  under  subparagraph  (d)(2)  from 
an  employee  or  otherwise  receiving 
actual  notice  of  such  conviction. 
Employers  of  convicted  employees  must 
provide  notice,  including  position  title, 
to  every  grant  officer  or  other  designee 
on  whose  grant  activity  the  convicted 
employee  was  working,  unless  the 
Federal  agency  has  designated  a  central 
point  for  the  receipt  of  such  notices. 
Notice  shall  include  the  identification 
numberfs)  of  each  affected  grant; 

(f)  Taking  one  of  the  following  actions, 
within  30  calendar  days  of  receiving 
nottce  under  subparagraph  (d)(2),  with 
respect  to  any  employee  who  is  so 
convicted: 

(1)  Taking  appropriate  personnel 
action  against  such  an  employee,  up  to 
and  including  termination,  consistent 
with  the  requirements  of  the 
Rehabilitation  Act  of  1973.  as  amended; 
or  (2)  Requiring  such  employee  to 
participate  satisfactorily  in  a  drug  abuse 
assistance  or  rehabilitation  program 
approved  for  such  purposes  by  a 
Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-free 
workplace  through  implementation  of 
paragraphs  (a),  (b),  (c).  (d).  (e)  and  (f)- 

The  grantee  may  insert  in  the  space 
provided  below  the  site(s)  for  the 
performance  of  work  done  in  connection 
with  the  specific  grant  (use  attachments, 
if  needed): 

Place  of  Performance  (Street  address. 
City,  County.  State,  ZIP  Code) 

Check if  there  are  workplaces  on 

file  that  are  not  identified  here. 

Sections  78.630  (c)  and  (d)(2)  and 
76.635  (a)(1)  and  (b)  provide  that  a 
Federal  agency  may  designate  a  central 
receipt  point  for  STATE- WIDE  AND 
STATE  AGENCY-WIDE  certifications, 
and  for  notification  of  criminal  drug 
convictions.  For  the  Department  of 
Health  and  Human  Services,  the  central 


receipt  point  is:  Division  of  Grants 
Management  and  Oversight,  Office  of 
Management  and  .Acquisition, 
Department  of  Health  and  Human 
Services,  room  517-D,  200  Independence 
Avenue.  SW.,  Washington,  DC  20201. 

.•\ppe::di\  E — Certification  Regarding 
Lobbying 

Certification  for  Contracts.  Grants, 
Loans,  and  Cooperative  Agreements 

The  imdersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 

behalf  of  the  undersigned,  to  any  person 
for  infiuencing  or  attempting  to  infiuence 
an  officer  of  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  of 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  the  awarding  of  any  Federal 
contract,  the  making  of  any  Federal 
grant,  the  making  of  any  P'ederal  loan, 
the  entering  into  of  any  cooperative 
agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or 
modification  cf  any  Federal  contract, 
grant,  loan,  or  cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  of  employee  of  any  agency,  a 
Member  of  Congress  m  connection  with 
this  Federal  contract,  grant,  loan  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard 
Form-LLL  "Disclosure  Form  to  Report 
Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants.  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordmgly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  im.posed  hy  section 
1352.  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subiect  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such  failure. 

Statement  for  Loan  Guarantees  and 
Loan  Insurance 

The  undersigned  states,  to  the  best  of 
his  or  her  knowledge  and  belief  that: 
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If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress  in  connection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 


Report  Lobbying."  in  accordane  with  its 
instructions 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  statement 
shall  be  subject  to  a  civil  penalty  of  not 
less  than  $100,000  for  each  such  failure. 


Signature 
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to     1    Sj^f  *rri  Ad'irr'.s  of  l::jbb>:ng  Erstttv 
■   '   •     ;.j     i:'  -a-^^    •rjl  name,  MO: 


b.  IndiviOJiis  Periorrr.srg  Se-vicei    -';,jC."g  ica.-(?ss 
difierc'.  '-o-r  So    '-1 
(liit  name,  hrst  na/ne.  Mn. 


(tntch  Conlinuttion  SheeHs)  Sf-Ul-A,  if  ntctin- 


11     Amo'jf^'  o'  PivTTfnt  (check  ali  ttiat  apply): 

S   0  actual        D  planned 


tl    Forrr»  oi  Fivm^*  ">' 


. »  i 


ipply): 


Z     t    ir-^,':   ipfc.r,.    .--»i-.c 
value 


13.    '  t>f  :•><  Pjvment   check  ill  fa'  upr^y): 

D  a.  retain?: 

D  b.  one-t;""  •    •e 

D  C  cor-  ~  i  V  c  - 

O  d-  coritingent  iee 

D  e.  deferred 

D  f.   other  specify: 


A    Briff  Of-4cnpi,on  ot  Sfv  .'ri  f  .•formed  Of  lo  be  Performed  and  Oaleis   c    S?.'>iCt,  u.tiuding  otticertt).  empioyte-s: 
or  MeTitfe--;   ;  ;n;i"-<:{   f  >»  f  j,--  »-t  Indicated  in  Item  11: 


Umctt  ContinjMtion  Stit^t'.t)  if-Ul\  rf -»->:■»-,' 


15    Conjinji  lor  She**  i    Sf=.L,.:A  itiached:         □  Yes  D  No 


Signature:  

Prins  Nam' 
Title:  _      - 

Telep^icic  N. 


Dr.i 


F«l«nJ  L4*  Onhr- 


i'il^aifd   Form   -   Ul 


8<LL.»Hi  C00€  4-J<w:--C 
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his'rjctions  for  Completion  of  SF-LLL. 
Disclosure  of  Lobbying  Activities 

This  d;3closure  form  shall  be  completed  by 
the  reporting  entity,  whether  subawardee  or 
prime  Federal  recipient,  at  the  initiation  or 
receipt  of  a  covered  Federal  action,  or  a 
material  change  to  a  previous  filing,  pursuant 
to  title  31  U.S.C.  1352.  The  filing  of  a  form  is 
required  for  each  payment  or  agreement  to 
make  payment  to  any  lobbying  entity  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  a  covered 
Federal  action.  Use  the  SF-LLL-A 
Continuation  Sheet  for  additional  information 
if  the  space  on  the  form  is  inadequate. 
Complete  all  items  that  apply  for  both  the 
initial  filing  and  material  change  report.  Refer 
to  the  implementing  guidance  published  by 
the  Office  of  Management  and  Budget  for 
additional  information. 

1.  Identify  the  type  of  covered  Federal 
action  for  which  lobbying  activity  is  and/or 
has  been  secured  to  influence  the  outcome  of 
a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal 
action. 

3.  Identify  the  appropriate  classification  of 
this  report.  If  this  is  a  followup  report  caused 
by  a  material  change  to  the  information 
previously  reported,  enter  the  year  and 
quarter  in  which  the  change  occurred.  Enter 
the  date  of  the  last  previously  submitted 
report  by  this  reporting  entity  for  this  covered 
Federal  action. 

4.  Enter  the  fi;ll  name,  address,  city,  state 
and  zip  code  of  the  reporting  entity.  Include 
Congressional  District,  if  known.  Check  the 
appropriate  classification  of  the  reporting 
e.Ttity  that  designates  if  it  is,  or  expects  to  be, 
a  prime  or  subaward  recipient.  Identify  the 
tier  of  the  subawardee,  e.g.,  the  first 
subawardee  of  the  prime  is  the  1st  tier. 


S uha-Aards  include  but  are  not  limited  to 
s.,'      'i'racts,  subgrants  and  contract  awards 
unii.T  grants. 

5.  If  the  organization  filing  the  report  in 
item  4  checks  "Subawardee",  then  enter  the 
full  name,  address,  city,  state  and  zip  code  of 
the  prime  Federal  recipient.  Include 
Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency 
making  the  award  or  loan  commitment. 
Include  at  least  one  organizational  level 
below  agency  name,  if  known.  For  example. 
Department  of  Transportation,  United  States 
Coast  Guard. 

7.  Ejiter  the  Federal  program  name  or 
description  for  the  covered  Federal  action 
(item  1).  If  known,  enter  the  full  Catalog  of 
Federal  Domestic  Assistance  (CFDA)  number 
for  grants,  cooperative  agreements,  loans, 
and  loan  commitments. 

8.  Enter  the  most  appropriate  Federal 
identifying  number  available  for  the  Federal 
action  identified  in  item  1  (e.g.,  Request  for 
Proposal  (RFP)  number  Invitation  for  Bid 
(IFB)  number;  grant  announcement  number; 
the  contract,  grant,  or  loan  award  number; 
the  application/proposal  control  number 
assigned  by  the  Federal  agency).  Include 
prefixes,  e.g.,  "RFP-DE^90-001." 

9.  For  a  covered  Federal  action  where  there 
has  been  an  award  or  loan  commitment  by 
the  Federal  agency,  enter  the  Federal  amount 
of  the  award/loan  commitment  for  the  prime 
entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  city, 
state  and  zip  code  of  the  lobbying  entity 
engaged  by  the  reporting  entity  identified  in 
item  4  to  influence  the  covered  Federal 
action. 

(b)  Enter  the  full  names  of  the  individual(s) 
performing  services,  and  include  full  address 
if  different  from  10(a).  Enter  Last  Name,  First 
Name,  and  Middle  Initial  (MI). 

11.  Enter  the  amount  of  compensation  paid 
or  reasonably  expected  to  be  paid  by  the 


reporting  entity  (item  4)  to  the  lobbying  entity 
(item  10).  Indicate  whether  the  payment  has 
been  made  (actual)  or  will  be  made 
(planned).  Check  all  boxes  that  apply.  If  this 
is  a  material  change  report,  enter  the 
cumulative  amount  of  payment  made  or 
planned  to  be  made. 

12.  Check  the  appropriate  box(es).  Check 
all  boxes  that  apply.  If  payment  is  made 
through  an  in-kind  contribution,  specify  the 
nature  and  value  of  the  in-kind  payment. 

13.  Check  the  appropriate  box(es).  Check 
all  boxes  that  apply.  If  other,  specify  nature. 

14.  Provide  a  specific  and  detailed 
description  of  the  services  that  the  lobbyist 
has  performed,  or  will  be  expected  to 
perform,  and  the  date(s)  of  any  services 
rendered.  Include  all  preparatory  and  related 
activity,  not  just  time  spent  in  actual  contact 
with  Federal  officials.  Identify  the  federal 
officials)  or  employee(s)  contacted  or  the 
officer(8),  employee(s),  or  Member(s)  of 
Congress  that  were  contacted. 

15.  Check  wheilher  or  not  a  SF-LLL-A 
Continuation  Sheef(s)  is  attached. 

16.  The  certifying  official  shall  sign  and 
date  the  form,  print  his/her  name,  title,  and 
telephone  number. 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  30 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send  comments 
regarding  the  burden  estimate  or  any  other 
aspect  of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project  (0348- 
0046),  Washington,  DC  20503. 
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4310-KR 


UUITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 
MINERALS  KANAGEMFNT  SERVICE 

Outer  Continental  Shelf  . 

Central  Gulf  of  Mexico 
Oil  knd  Gas  Lease  Sale  139 

1  AuthoritY.   This  Notice  is  published  p^rs-ant  to  the  Outer 
Conti;«n?ilihilf  (OCS)  Lands  Act  (43  U.S.C.  1331-1356,  (1988)). 
and  the  regulations  issued  thereunder  (30  CFR  Part  256). 

2  Filing  of  Bids-   Sealei  -.1"  ---i  Pe  received  by  tne 
ReqioMl  Director  (RD),  Gulf  ot   Mex.o  Seqion   Minerals  Managen^ent 
sirvice  (MMS),  1201  El«wood  Park  Bcevari  >iev   Orleans,  Ixsuisiana 
70123-2394   Bids  Bay  be  delivered  ir.   uerson  to  tnat  address  during 
norul  business  hours  (8  a.n.  to  4  p.m.,  Central  Standard  Time 

re  ■  t  >)  until  the  Bid  Subaission  Deadline  at  10  am.   jesda? 
MaC  12   1992    Herein^'-er   all  tiaes  cited  in  this  Not.ce  reter  to 
est  'unless  othervi**  -.-j-ed.   Bids  will  not  be  accepted  the  day 
of  Bid  opening,  Wednesday,  May  13,  1992.   Bids  received  by  the  kZ 
later  than  the  tiae  and  date  specified  above  will  be  returned 
unopened  to  the  bidders.   Bids  may  not  be  modified  or  withdrawn 
unless  written  modification  or  written  withdrawal  request  is 
received  by  the  RD  before  10  a  a  .  Tuesda/,  May  12,  1992.   Bid 
owning  Tiie  will  be  9  a....  ^.ednesday,  May  13,  199A.  at  the  Hilton 
Towers  Hotel,  2  Poydras  Street,  New  Orleans,  Louisiana,   A..  Lids 
■ust  be  submitted  and  will  ^-e  rons.dered  m  accordance  with 
applicable  regulations  .-,.:.  .i: -<,    3  3  CFB  Part  2b6.   The    st  of 
restricted  joint  bidders  w- .  r-,  w.ll  apply  to  this  sa^e  -Hi  ^e 
published  in  the  Zfidfii.a*  Eea.5V«r  i"  April  1592.  replacing  the 
existing  list  which  appeared  .r,  --he  i^sue  of  ...ctober  30,  1991. 


3.   Method  of  Bid  J. r 3 
envelope  labeled  "Sea . e J  E 
nuBber,  aap  naae,  and  r.:<: 
9  a.B.,  Wednesday,  May  li. 
or  prescribed  bidding  unit  bid 
Qualification  number  should  al 
piir;  o   a  label  would  read  as 
_.ds  l^osa   Sale  139,  NG  16-1,  A 
opened  until  9  a.a.,  Wednesday 
No.  1093."  For  those  blocks  w 
unit  (see  paragraph  12),  it  is 
block*  coaprising  the  bidding 
A  suggested  bid  fore  appears 
addition,  the  total  amount  bid 
cents).   Bidders  nust  sobmit  w 
bonus,  in  casta  or  by   ssMer  s 


\    sepa 


rate  siqned  bid  in  a  sealed 
r  :i»  and  Gas  Lease  Sale  139,  (3iap 
rfrr:s:!,  not  to  be  opened  until 
,"  must  be  submitted  for  each  biocic 
upon.   The  company  name  and 

so  appear  on  tne  envelope.   For 
follows;   "Sealed  Bid  for  Oil  and 

twater  Valley.  Eiock  701,  not  to  be 
May  13,  1992,  Overthrust  Inc., 
ich  must  be  tid  upon  as  a  biddmq 
recommended  that  all  numbers  of 

unit  appear  on  the  sealed  envelope. 

n  30  CFR  Part  256,  Appendix  A.   In 
must  be  in  whole  dollar  amounts  (no 

itn  each  bid  one-fifth  of  the  cash 
check,  bank  draft,  or  certified 


check,  p 
Interior 
purposes 

quai  if ic 

together 

No  bid  f 

bidding 

Bidders 

Federal 

portions 


ayab 

Ml 

th 

at  lo 

wit 

'or 

unit 

are 

Pert 


le  to  t 
ners 

coapa 
n  numb* 
h  bid  b 
ess  tha 
,  as  re 
advised 
ions"  f 
rent ly 


he 

Man 

r'y 
r  s 
oc 
n  a 
fc 

or 


order 
aqemer 
naae  < 
hould 

k  Iden 

of 
enced 

use  t 
those 
; .at  le 


of  the  ;:.S.  Department  cf  tne 
t  .Service.   For  identification 
abbreviations  acceptable}  and  conpar 
also  appear  on  tne  check  or  draft 

fication  iSbbreviat ions  acceptable 

e  unleased  portions  cf  a  fclo<:k  or 
paragraph  12,  will  be  -cnsidere.j 
description  "AU  the  I'nleased 

ocks  having  cniy  ai-T-'--'-  '-■•  irTeq- 

.•3r  leasinq. 


IK 


All  do-uments  must  be  executed  .r  conlcms-ce  v.'.r,  si.:3na.,c. 
authorizat lors  on  f;.e  m  the  Gulf  of  Mexico  reqionai  offi 
Partnerships  aiso  need  to  Bubniit  or  nave  on  file  a  list  of 
signatories  authorized  to  bind  the  partnership.  Bidders  s 
]oint  bids  must  state  on  the  bid  fora  the  proportionate  ir 


e  r  e  s  t  c : 
each  participating  tid.der,  m  percent  to  a  maxiBua  of  five  decimal 
places,  e.g.,  33.33333  percent.   Other  documents  may  be  required  of 
bidders  under  30  CFR  256.4*.   Bidders  are  warned  aqainst  violation 

combination  or  :r,t  iBidat  lor 


of  18  U.S.C. 

of  bidders. 


leec 


prohibit  mq  unawfi 


4.  BAliiiiia^-.X£flx^.-.£«xitai....-.aiisl-..£iii-ti-ii'.siMg  Jhe  f^j-'^-'"'? 

Ciddinq,  yearly  rental,  and  royalty  systems  appiy  to  this  sale 

la:   BiddiIia-Jji^ie«.S    A-  fcids  submitted  at  this  sa.e  must 

provide  for  a  cash  bonus  m  the  amount  cf  S:^^  or  mere  per  acre  or 
fraction  thereof . 

■■h)   jp^rlv    Rent  J.    All  leases  awarded  Will  provide  f-.r  o 
yearly  renta inpayment  cf^S 3  per  acre  or  fraction  thereof. 


IC!  hr^AXXxSXSXsm  ■  *li  leases  wi; 
alnimuB  royalty  of  S3  per  acre  or  fraction  ts 
royalty  systems  will  be  used: 


.  prox 
erecf . 


-.e  f.; 


I ow 1 nq 


( 1 )   leases  witn  a  li_ll.i.r£eX£eilL,iJ£ltalti  . 
This  royalty  rate  applies  to  blocks  in  water 
depths  of  400  meters  or  greater  as  shown  on  map 
2  (see  paragraph  12).   Leases  Issued  on  the 
blocks  and  bidding  units  offered  in  this  area 
will  have  a  fixed  royalty  rate  of  12  12 
percent. 

(2  1  Lsassa-ju-m-...?  it  2/-3-i'£i:giejit-J^al.ti-^ 

This  royalty  rate  applies  to  blocks  in  water  depths  of 
less  than  4C0  meters  (see  aap  2,.       L-eases  issued  on  the 
blocks  and  bidding  units  offered  m  this  area  wili  have  a 
fixed  royalty  rate  of  16  2/3  percent. 


9 
9 


9 

<K 

a 

9 


C-n 
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o 


(t 
p. 

3 
re 
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> 
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z 

o 
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5.   Z».al.3iBSXtiILli:i  ■   Fach  bidder  must  qualify  for  the  sale 
by  ■ub»l'':'--g  pr-ir-T  to  '-.la  Pi-i  S^»i;e«ion  [xeadiine  stated  in 
paragraph  i,  '-ha  cert  ■- f  .cat -.  in  req-..;r»<l  by  «I  cr?    iO-l.Tib]    ard 
Cxacutiv*  Ordar  Mo.  i:;4^  of  S#Fte«b«r  24,  !»<;■;   as  saended  ey 
Exacutiva  Ordar  Mo.  l".  i"'>  cf  Dctot-«r  ll,  lift',  c-  fne  coirpliance 
Itaport  Cartificatior  Fcm,  r-ra   MKS-::))  ^June  1985),  and  the 
Afflraativa  Actlop  f-eprsaerti' :  o-  form.    Fcra  fH3-2032  (June  1985). 
.'■»•  rfl  -  aqraph  14(a). 

i,.  Bid  Qpanina.  Bid  Cyfv^nq  v. 11  te^.r  at  tt*  B.d  •;:><?-;•>;: 
Tiaa  atatad  in  paragraph  2.  The  opemnq  of  t.le  bids  :s  for  ^^e 
•Ola  purpoaa  of  publicly  ar.nounclnq  bids  received,  and  -o  fc:d»  w,  il 

ba  accaptad  or  rejected  at  tnat  tine.   If  the  Dcp^rtneft  le 
prohibited  for  any  rsascr  froa  opflninq  any  bid  before  ■;d,''iig,tt  on 

tha  31.  -: '  ff ;  d  ~rf*-i-,q.    thar  bid  will  b«  retur-^od  'i"rcper.»d  to  the 
bidd<>-  i»  •->-r  ',-ereafter  as  possible. 

7.   Daposlt  of  Payjignt .  Kry   cash,  cashier's  checks,  certified 
chacks,  or  bank  drafts  subaitted  with  a  bid  aay  be  deposited  by  the 
Coverrvaent  ir  «-  ; -terest -bearing  account  in  the  U.S.  Treasury' 
during  the  p«r.>j  tne  bids  are  bemq  considered.   Such  a  dppC'Sit 
doea  not  constituta  and  ahall  not  be  corstr-jed  as  a:ceFt»n.f  of  i-y 
bid  on  b«half  of  tha  United  States 


»•  ^..-V;,.;..  l^A,.....ii_£ij;iJi.5-  "h«  united  Statpf!  reserves  t^n  riT'-t 
to  withdraw  a.-.y  ...:•:»  (roii  this  sale  prior  to  issuance  of  a  vritten 
acceptance  of  a  fc;i  f-r  t.-!«?  b.;ck 


9-   Acceptance.  Beiectitn.  cr  Hgt',.rn  cf  E.ds,   The  United 
Statea  raaervaa  tha  riant  to  reject  anv  and  all  bids.   In  any  case, 
no  bid  will  be  ac-epteJ,  and  no  lease  tor  ary  t',o-::'<   cr  bidJmg  unit 
will  b«  award'-;  tz    »-,  riddcr,  un'.ers: 


(a)   the  bidder  has  complied  with  all 
Notice  and  applicable  rcq-jlat  ions; 


rr.i)cr-:s  o'. 


(b) 


.-- 1  i  .  ■=  tic  hiinest  valid  bii;  and 


'■■»  aaourt  of  the  bid  has  been  deteririned  to  t^ 
a^eq^ate  by  ttit   anthemed  ctficer. 

Ho  bonua  bid  will  be  considered  for  acceptance  unless  it  provides 
for  a   IS'  bcrus  :  ■'  tne  aaount  of  S25  or  aore  per  acre  cr  traction 
there-*    »^j'  c  1  d  subait'ed  which  does  not  conform  to  the 
req,,  .  r  •'Be-*  a  of  t.-. .  a  Notice,  the  OCi;  Liind"<  Act,  as  anended.  and 
c-.-e-  <tt  1  :  ; -at' ;  e  regulations  «ay  be  returned  to  the  person 
aaJBaiLtiri<j  that  cid  b/  the  po  and  not  considered  for  acceptance. 


10.   SU££«ia£i^i._Bliitr5    Each  person  who  has  submitted  a 
bid  accepted  r -'  t.-,e  authcriied  officer  will  be  recpjired  to  execute 
copiea  of  the  .?>as»,  piy  the  balance  of  the  cash  bonus  bid  along 
with  the  first  t<nrR  annual  vental  tor  each  lease  issued,  by 


•  lactronic  funds  transfer  In  accordance  with  the  req-^iri 


S  utopa  rt    : 


8. 


and    aatiafy    the   bonding    raquiraaents    of 


-.ti    c 
crp 


11-     ;Aflg.^^..-H.<uj_aiia^:Xlii.jAA-,xm;iftrtigr.  Blflg>aa«      p.oc»,»  c 

biddinq   uriti    offered    for    laaae   aay    ba    located   on    the    fc: lowing 
leasing   Kaps    or    Official    Protraction    Diaqraas   which    an)-    b* 
purchased    froa   the   lii^if    cf   Meiico   regional    office    :  see   psragrnpr, 
1  4  ■  a  J 

1,       ""utar    Continental    Shelf      CtC£)     Leasing   Maps,     liDijisiann 
Hot.    i  through    12,      Thit   set    cf   1*   aaps   sells    for   Hi 

(b)       Cu'er    Continental    Shelf 
These   diaqraas    sell    for    fi.OO   each 


KH 

15- 12 

Ev.ng  Bank 

NH 

16-4 

Nob  I  le 

VH 

16-"' 

viosca  Kncl  1 

NH 

J  ft  -  1  C 

Mississippi  Can 

NG 

i  b  - 1 

Green  Canyon 

NG 

IS-IS 

Walker  Pidge 

NG 

15-=v 

,No  Naae,; 

NC 

16-1 

Atwater  Valley 

NG 

16-4 

l^nd 

NG 

16-" 

No  Kame, 

to   A 

coBipjete  set  cf 

Official 

Prct ra 

cti.on  ria.graa»  i 

per  set. 

:  f  f  1 1  a  1 

Prct  ra.'t  i  o- 

'  1  a  g  r  a  ^  s 

.,  revised 

Dec  aabe  r  1 

IS-S) . 

! revised 

Noveabar  s 

1988)  . 

; revised 

December  2 

19^6)  . 

rev  1 aed 

Decaaber  : 

19^6)  . 

revised 

December  ; 

19-6)  . 

revised 

December  1 

i'---6). 
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;i    the   above   CfCS    leasing   Maps    anl 
available   on   aicrofiche    for    Si. 00 


1> — Lu4..~AilKAfi — Q^mSJOm M-^ui — E.iiff  - 

;a;   Acreages  cf  blocks  are  shovn  on  Leasing  Maps  and 
Official  Protraction  Diaqraas.   Some  of  these  blocks,  however,  ■i..- 
be  partially  leased,  or  transected  by  adai nistrat iva  lines  such  as 
the  FedcralyEtate  jurisdictional  line.   In  these  cases,  the 
following  supplemental  documents  to  this  Notice  are  available  froB 
the  Gulf  of  MeKico  regional  office  (see  paragraph  14  fa);  . 


(Ij   Central  Gulf  of  Mexico  Incase  Sale  139 
unleased  Split  Blocka. 


f  I  na  1 


(2)   Central  Gulf  of  Mexico  l«a8a  Sale  1,19  -  Fine 
Unleased  Acreage  of  Blocks  with  Aliqijots  or 
Irregular  Acreage  Under  Lease 


I, 

90 
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re 

&• 
re 
go 
a. 

S) 

> 
3. 


o 
o' 

CD 


(b)  Rafarancaa  to  Naps  1,  2 
tha  followinq  aapa  which  ara  svslJst 
Haxico  raqional  offica: 


i>  or 


r^T-est 


Final. 


Map  1  antitlad  "Central  Gulf  of  Maxico  I«aae  Sale  139  - 
Stipulationa,  Laaaa  Taraa,  and  Naming  Areas." 


i.e  139  - 

^ply  to 


Map  2  antitlad  "Central  Gulf  of  Mexico  i^^= 
Pinal.   Bidding  Syateaa  and  Bidding  Unite,"  refcs 
Royalty  Ratea  and  Bidding  Unite. 

Map  3  entitled  "Central  Gulf  of  Mexico  Lease  Sale  139  - 
Pinal.   Detailed  Mapa  of  Biologically  Sensitive  Areas,"  pertains  to 
areaa  referenced  in  Stipulation  No.  2. 

(c)  In  aeveral  instances,  two  or  aore  blocks  have  beei. 
Joined  together  into  bidding  units  totaling  up  to  5,760  acres.   Any 
bid  aubaitted  for  a  bidding  unit  having  two  or  aore  bloclcs  aust  be 
for  all  of  the  unleased  Federal  acreage  within  all  of  the  blocks  in 
that  bidding  unit.   Tha  list  of  those  bidding  unite  with  their 
total  acreages  appears  on  Map  2 . 

(d)  Tha  areas  offered  for  leasing  include  all  those  blocKs 
shown  on  the  OCS  Laaaing  Maps  and  Official  Protraction  Dlagraas 
listed  in  paragraph  11(a),  (b) ,  and  (c) ,  except  for  those  leased 
blocks  described  on  paqea  7  through  17. 

(e)  The  proposed  Noti-p  'o-   t^l.?  sa>,  vhict   was  approved 
in  January  1992,  liated  all  Pedfa:  c.oc<b   -indet  lease   at  that 

tl»a.  Subsequent  changes  in  the  ;=as»  states  of  certain  c'.  t'-.osp 
blocks  have  made  thea  available  'or  le«iiir3  a'  tr.is  time  Thps* 
newly  available  blocks  «r*  lis-n:  ■.--,  p.K-je  >•   of  t-i»  Not^je. 


Maretiir  i«BJ 


Cantral  GuH  o'  Mexico  Leasing  Update  List 


in 


The  foUowing  blocks  have  become  a\'ailable  for  leasing  since  the  proposed  notice  of  sale 
was  published.  This  list  is  being  furnished  for  your  convenience.  If  you  have  any  questions 

-egardirg  this  rnerrioraiid.,r-  D'ei^f  cnntac  Ms  P-i;  B'-.irs at  504-736-2763. 
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1 3       jAflAO^Ior-M  ftnd-StlBUAationi • 

!«:   Leases  result inq  fro»  this  Ba^*  «;*»  have  In itia. 
terns  as  shown  on  Map  :  artd  will  b«  on  fom  MKS-.-"C5  iMarch  1985). 
Copies  of  the  lease  font  are  available  fros  t.h*  G^ .  f  cf  Mexico 
regional  office  :  see  paragrafi",  14;aj/ 

(b)   The  app.  ;  cat ,,  .  ;  1  .  of  the  st  .pulat  ic-s  wtic^-  ;;:..■■;.  ,; 
as  shown  on  Map  ;  and  Map  j  »~-i  as  supp:.e«erited  t;    refere-ices  .  r, 
tftis  Notice 

Stlpulat.on  iic,^-.-t'i:£i.e.^,i^;i;  «.:. .A££Iiflfi£^2fl.»wa*,„ iiei>.\>^i:;ss 

.  apc.r  * -;  a...  C-oc'ns  offered  J:;r  .esse  m 


9tOT . ,   . ; 
t   inc-jcl.ng 
d  remains 
structure,  or 


(This  stipi-.ation  v....    app., 
this  sale 

a  "Arcnaec  ,c.q  .  ,;a.  reso,.rce"  aeans  ary  p 
^:.stor:c  J. strict,  s.te  c„,-d.nq,  structure,  cr  c 
Shipwrecks,:  such  tero  i-ciades  artifacts  reccrds 
Which  are  related  to  sue"-  a  district,  s.te,  Puildi 
opiect  .If:  C  .  ,S  .  C  .  470w(5,i  ,  "  ,uperat  ione"  near.B  nry  d  r  i  -  1  . -v': 
■Ining  or  construction  or  p.acement  cf  ary  structure  tcr 
exploration,  developnert,  cr  producticr;  of  the  .ease 

;p,   :f  the  Reqiona,  Director  -nC]    t)e,.ieves  an 
•rchaeoloqica;  resource  may  exist  m  the  lease  area,  the  RI.  w.ll 
notify  the  lessee  m  writing.   The  lessee  shall  then  comply  with 
s.-.bparaqraph8  .i:  through  (3). 

Prior  to  rommenc inq  any  operations,  the  lessee 

shal.  prepare  a  r'ppcrt   as  specified  by  the  RD,  tc  detemine  tcp 
potential  existence  cf  any  archaeolocj  icai  resource  that  may  be 
afJected  by  cpfcrations.   The  report,  prepared  by  an  archaecl  c-qi  Kt 
and  a  qeophy sic.st  ,  shail  be  based  on  an  assessment  of  data  fror 
remote-sens :  .nq  B..rveys  and  cf  other  pertinent  archaeological  and 
environment ai  .nformatior.   The  lessee  shall  subnit  this  repcrt  to 
the  BC  for  review, 

2,1   If  the  ev.lence  suggests  that  a-,  archaecl  oq  ica! 
resource  may  be  present,  the  lesjsee  shall  either: 

■i,   Ixjcate  the  site  of  any  operation  so  as  net 
to  adversely  affect  the  area  i.'here  the  archaeological  resource  Bay 
be;  or 

'  i  1 ,;  Estatiish  to  the  satisfaction  of  the  i-:  that 
an  archaeoloaical  resource  does  not  exist  or  will  not  be  adverse. y 
affected  by  operations.   This  shall  be  done  by  further 
archaeological  investigation,  conducted  by  an  archaeologist  and  a 
qeophysicist,  using  survey  eq-uipnent  and  technq-jes  deemed 
necessary  by  the  BD,   A  report  on  the  investigation  shail  be 
submitted  to  the  RD  for  review. 
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(3)   If  the  PC  -J >"  en •.-.*»  t-./t'    sr  i  r  chsecloc; :. -i ; 
resource  la  llkaly  to  ^'■  rr^se-t  in  the  lease  area  and  «« /  :«< 
•dv«rs«ly  affoctad  by  rr«r»-,  irs,  the  PD  wiU  notify  the  lessee 
iaaai11ataly\   Tha  laaaee  ahall  ttXm   "o  «ct;cr  *hit  any  a-)versely 
affact  tha  archaaoloqlcal  resource  ,.-';.  rhe  sc  -as  tc:^  the  lessee 
how  to  protact  it . 


(e)  If  th»  .e53e«  :;„  5  ...:-.  er«  any  src-,  le  d  ^  O'j  :  ca  1  resC'.. 
whlla  conducting  opara'.-?-»  or  the  lea»«  area  rh«  leasee  sh; 
raport  tha  discovery  Irjsad^ite:  y  to  the  P".  The  lessee  sral  : 
every  reasonable  effort  to  pre»er-/e  the  archaec  1  oq  .  ca  1  resc: 
until  the  RD  has  told  the  lessee  r-.ov   to  protect  ;t 


Ijtiiiiju 


(This  stipulation  wi..  cr 
so  indicated  on  Naps  1  and 

Tha  banks  which  causa  this 
the  Central  Gulf  of  Mexico 


d  e  3  : 


i    ',  "    leases    1  >c  a  t  e  d    : : 
Dei    .-    paragraph    12.) 


the   arevi 


;  d   to  M  ocks  of 


gfllDt  ftn 


Ko  Activity  Zone 
Defined  by 

is,:ij'';; as 


NcGrail  Bank 
Bouaa  Bank 
Rezak  Bank 
Sidner  Benk 
Rankin  Bank 
Sackett  Bank* 
Bwinq  Bank 
Diaphus  Bank* 
Park"^.r  'M-  ' 


8i 
85 
83 
•5 
85 
S5 
85 
85 
85 


EaxiK..-f?J'- 


A'-t  ;  V  ;  r  y  Jonc 
riefmed  by 
I??bath  iini?terr;\ 


J  a  ic  k'-j  1  a  Ba  r  K 

R") 

Sweet  Bank" 

?5 

Bright  Bark 

85 

Geyer  Bank' 

85 

MacNeil  Bank' 

82 

Alderdlce  Bank 

80 

Fishnet  Bank* 

76 

29  Fathom  Bank 

6« 

Sonnier  Bank 

it 

Onl  .  r-a  .■  1 -;  -  i;  -  (a)  of  tha  stipulation  applies. 
*Onl  ■  r-a::a -jr  aphs  (a)  and  (b)  apply. 
^ves'f-n  Gulf  of  Mexico  bank  with  a  portion  of 
1-  •-«  entral  Gulf  of  Mexjcc. 


'3-M:le 


(a)  Ho  activity  including  structures,  drilling  riqs 
pipelines,  or  anchoring  will  be  allowed  within  the  listed  iscP3-:h 
("Ho  Activity  Zone"  as  shown  or  Hap  i)    of  the  banks  as  listci 
above. 

(b)  Operations  v^t-'in  the  area  show-n  an  "  1 .  0-00-Heter  Tcnr" 
on  Map  3  shall  h«  'estn-ted  hy  shunting  all  drill  cuttings  an.-j 
drilling  fluid*  •:;  'ne  bottoa  through  a  downpipe  that  temi  na'c")  an 
appropriate  dis-i^-*   tut  no  nor*  than  10  aeters,  from  the  to^.^cTr 
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(c)  Operations  ¥lth;n  the  area  shcv-  as  "l-wile  7on»"  - 
«ap  3  shall  b«  restricted  ty  sh^inting  all  drii;  cuttings  and 
drilling  fluids  to  the  t»ctto»  through  a  dovnp'.p^  that  teninateo 
appropriate  dietsnce,  but  no  acre  than  10  asters  froe  the  bott: 
(Wtiere  there  is  a  "1-Mt!e  Zone-  designated,  the  "l.coc-  Meter  Z: 
in  paragraph  it,  is  net  designated  , 

(d)  Cperstir,r.»  with.-,  the  area  shewn  as  '•'.-P.,.f    :,;;.':«•  ,r. 
Map  J  Shall  b«  restricted  by  shunting  all  dr;!.  .ruttings  anl 
drilling  fluids  fros  deve.opnent  operations  tc  the  b.ctto«  t.-iro^q 
dovnpipe  that  temir.ates  an  appr^opr late  diste'-,e   fc.,r  -,c  »cr«  t^' 
10  neters   froe  the  b-cttcs. 


(To  be  included  only  m  leases  or  the  fci^owmq  t^ocks 
Mam  rasa  Area,  South  and  Fast  Addition.  Blocks  .90.  I'-i*,  19P 
219-226,  244-266,  276-290;  v ; osca  Knoll,  Blocks  4 -;  -  4 ^ f  ,  -u  :       ';; 
564,  'S6S,  566.  6C9.  610,  6 ";  4  ,  fj92-fc98,  '^  .J  4  ,   '■"•8 

for  the  purpose  cf  this  stipulation,  "live  t«;;ttc!»  areas"  are 
lefmeil  as  seagrass  communities;  or  those  areas  which  contain 
hjolcKjicai  asse«ib.lages  consisting  of  such  sessile  invertebrates  a-; 
sea  fans,  sea  whips,  hydroids.  aneaonas,  ascidians,  sponges, 
hryo?oan8,  or  corals  living  upon  and  attached  to  naturally 
occurring  hard  or  rocky  formations  with  rough,  broken,  or  esio-'h 
topography;  or  areas  whose  1 ithotope  favors  the  accumulation  ef 
turtles,  fishes,  and  other  fauna. 

Frior  to  any  drilling  activities  or  the  construction  or  pla 
of  any  strtjcture  for  exploration  or  developaent  on  this  lea 
including,  but  not  liaited  to,  anchorirKj,  well  drilling,  an 
pipeline  and  piatfor»  placenent,  the  lessee  will  subait  to 
Regional  Director  {RDj  a  live  bottom  survey  report  contain! 
bathymietry  map  prepared  utilizing  reaote  sensing  techniques 
bathymetry  map  shall  be  prepared  for  the  purpose  of  determi 
presence  or  absence  of  live  bottoas  which  could  be  impacted 
proposed  activity.  This  aap  shall  encoapaas  such  an  area  o 
seafloor  where  surface  disturbing  activities,  including  anc 
may  occur. 

If  St  is  deterained  that  the  live  bottoas  might  be  adversely 
impacted  by  tha  proposed  activity,  tha  RD  will  require  the  lessee 
to  undertake  any  measure  deemed  aconoaically ,  environmentally,  and 
technically  feasible  to  protect  the  pinnacle  area.   These  measures 
way  include,  but  are  not  limited  to,  the  following-. 

(a)   the  rel  (x:at  icn  rf  operations;  an') 
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;b;   the  monitoring  t.n  assess  the  iupdct  of  the  activity  on 
the  live  bottoas. 
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stipulation  Ma.    4— Ml:.--ii.  Aieau 

(This  stipulation  will  b«  incl;ji«>i  i-  .««»••  located  within  the 
Naminq  Axsas  and  Bqlin  Hatsr  Taat  AT«a«  i  uid  i,    «•  shown  on  Map  1 
dsscrlbsd  in  paraqraph  12.) 


(a)   Hold  and  Sav*  Kara  e 3* 

Mhathsr  coapsnsation  for  such  daaaqe  or  In^jry  ai 
thsory  of  strict  or  absoluts  liability  or  other*: 
assuass  all  risks  of  dasaqs  or  injury  to  perscrs 
occur  in,  on,  or  abova  tha  Outer  Continenta.  sne. 

;  «ny  perso"!  or  pj-rso 

«•  .esse*.  :t«  agert-s, 

ri   ■io.-Ki  fcu»:ness  wit 

«s  oeirq  performed  By 

■■:  ;-;-ry  or  danaqe  to 

oj  t.-.e  activities  of  an 

: actor*  or  »ubcontracto 

e«p;o/ee»,  heinq  conduc 

prD'jraas  and  activit 

'  c . ; ow I  no  t  a  fc 1 • . 


parsons  or  to  any  prope 
aaployees,  or  invitaes   f 
contractors,  or  subcontrac 
connaction  with  any  activi 
on,  or  abova  tha  OCS.  if  s 
property  occurs  by  -ois:- 
U.  S.  Govamaant,  .o    -  •. 
thsir  officers,  aqe-'s   r 
or  in  connaction  w: 
hsadqv«r*<»-s  lis-'i 


qr.t  t-«  Jjp  under  a 

sp   tre  .essee 

;r  property,  which 

f  socs)  to  any 

T-.s   who  are  agents, 

1  ^dependent 
h  the  lessee  in 

the  lessee  in, 

such  person  or 
y  aqency  of  the 
rs,  or  any  of 
ted  as  a  part  of, 

of  the  coBiaand 


H©twl'::<i-.*', 


reqa; 
conti 

««v« 

«•-■  s 
dA».^  .; 

«  ^tHTC 

'.r.»  ; 
ii;«-,l 
r,»<;  .  , 
«  ..IX' c 
*  "■  pt  * 
a :  •-:■:. . 


•.old 


I  *,:  .  ..i.tation  of  tha  leasee's  liability  in  s«»ct,.on 
•-•  .•««<i   ' -.«  .«$•««  assuaas  this  risK  whether  such  in;,-ry 
ag»  .■  -a^9«:.!  .  -  who**  or  ih  part  ey  mr.y   act  or  oeission. 
less  of  -•■)..  ?(■-,._(■  or  fa-it.  of  the  United  States,  its 

ctors  or  «  .:  :»:tors   or  any  of  its  officers,  aqents,  or 

ees    T*-o  .o<!9««  f.rtner  aqrees  to  indesnify  and  hold  and 
srK.eis  t:;»  L'rited  States  against  sll  ciaiss  for  loss, 

:r  .-  .:,  Sustiined  by  tha  lessee,  or  to  indemhlfy  anJ 
.»  ',.i-».».j9  •"!»  V-ited  States  aqainst  aii  claias  for  ic:;-. 

...::     .-■,..:/  s.sta.ned  oy  the  agents,  eaployees,  or  inv.tAC'S 
.#»«*«  .'»    aqenta,  or  any  independent  contractors  or 
•r>!.:-tir«  Id  .  ng  business  with  the  lessee  in  connection  with 
'rvq'<4ji-»  *-<*.  act:vities  of  tJ\e  aforementioned  aUitary 

,•.'■■      w'le-'Lj'r  t^e  sase  be  caused  in  whole  or  m  part  t,  tr.o 
«'  »  cr  ti^.'    :f    the  United  States,  its  contractors,  or 
•ractors,  or  «-y  of  its  officers,  aqents,  or  aaployees,  and 
r  such  ClaiBs  ».i,;ht  &«  sustained  under  a  theory  cf  strict  or 
■:»  liability  or  ct.-.erv.se 


(b)   Elect 


-saTnet 


Em issions 


T '  • 

t '.o«i>» 


jr»c«  t-  centre-  its  own  electrosAqnetic  emissioro  j.-;; 
»'■:<>•■•■*  BBiployees,  Invitees,  independent  contractcra 
rc:»  •■anatmq  froe  individual  desiqrtated  defense 

1  .-  a:co£dance  with  requireaents  specified  by  the 
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coBBander  of  the  coasand  headquarter 
to  the  degree  necessary  to  prevent  d 
interference  with,  Departeent  cf  Def 
operational  activities,  conducted  wi 
warning  areas.  Necessary  sonitorlng 
the  lessee,  its  aqents,  eapioyees.  1 
contractors  or  subcontractors,  wi 
the  appropriate  onshore  aiiltar-y  ins 
in  the  particular  warning  area:  prov 
such  eiectroaaqnetlc  eeissions  shall 
aannet  of  alectroaagnet ic  coaaunlcet 
between  a  lessee,  its  a.Tents.  smploy 
contractors  or  subcontractors  S'ld  on 


B  listed  in  the  foiiowi,-! 
aaaga  to,  or  unacceptab. 
enss  flight  testinq,  or 
thin  Individjai  desiqnat 

control ,  and  coordinar  . 
nvitees.  independent 
be  effected  by  the  cotma 
tallation  conducting  ope 
Ided,  however,  that  cont 

in  no  instance  prohirit 
Ion  during  any  period  cf 
ees,  Irvjtees   ;ndep.e":i-ie 

here  f at .  1  ;  t ;es 


nder  o: 
rat  ions 

re  1  cf 


(c)   Operational 

The  lessee,  when  operating  cr  causing  to  t«  cp«>r«*f-d  c."  .i.-*  t>e.";>.: 
boat  or  aircraft  traffic  m  the  individual  des  ..j-.at  ed  warr.".ij  «rca:- 
shall  enter  into  an  agreement  with  the  co««and«T  of  the  mJ ;  v-.j^s ., 
coaaand  headquarters  listed  m  th*  following  tat.e,  upon  ut,,ii.n,j 
an  individual  designated  warni,:;q  area  prior  to  ccjnaen-.-in.,)  ecc*- 
traffic.   Such  an  aqreeaent  witi  provide  for  positive  contro,.  cl 
boats  and  aircraft  operating  n  the  wamir.g  areas  at  «.l  t  .ii»s 


Warning  Areas'  Coaaand  Meedqruartei  • 


W-155-A 
M-li5-B 
(for  Aqreeaent ) 


H-l!5-A 
W-155-B 
{For  Operational  Control 


Chief,  Naval  Air  Traminq 

Haval  Air  Station 

ATTN:  Lt .  Coaaander  ,p.e;,  USH, 

or  Lt.  J ex 
Corpus  Chrlsti,  Texas  78419-5100 
Telephone:   !il5}  939-3862/3902 

rieet  Area  Control  t  Surveiilancf 
Facility  (FACSFAC; 
Naval  Air  Station 
ATTN:   OSl  Reser 
Pensacola,  Florida  3:508 
Telephone:   (90*;  *i2-2  ■  36  '46" 1 

Naval  Air  .Station 
Air  Operations  Department 
Air  Traffic  Division,  CcKie  52 
ATTN:   ACC  Henry 

Mew  Orleans,  Louisiana  70;46-!>0CC 
I'slephone:   •504)  19  3- 3iOO,.'liOi 


33 


In: 

a 


i 

9 


< 

■M 

2 

o 


n 
Q. 

3 

ec 

Sl 

w 

•< 

> 


Z 

o 

o" 

fS 

CB 


Witntna  Attn 

V-4S3 


Eglin  Matar 
T«at  Araaa 
1  and  } 


kiv  V»tion»X    Gusri  -  CVTC 

:;uifport/*o(i 

ATTN:       Tach.    SgT ,    Crswfor-i 

or    Staff,    ajt .    »ych« 

";„,,  fpcrt,    Ml»«i»»sppi     3950' 
■'•.•phon*:        !60:)     86^-2433 

*.r    Fore*    D«v«;op»«nt    Te»t    Cmr.'c: 
'.Zfit-h  T«»t  wmq  CC1J 
ATTN'       Mr.    Vlckory 
Eqlm    ATB,    Florida    3i5«2 
T«l«phon«:        :90«;     812-8963/9757 


14. 

(a)   SilEfi..S-J.'i;ili._;-iiiJLSill»-   ?or  copiea  of  the  various 
docuBcnta  identified  *»  a-'ailafci*  froa  tJi«  Gulf  of  Mexico  reqiarmX 
office,  proapective  bidder*  »hould  contsct  th«  FMblic  Infomtior 
Unit,  Hinarala  Manageaent  Service,  1201  flewood  Park  Boulevnrd,  Ncv 
Orlaana,  louiaiana  70i;3-?39«,  either  m  writing  or  by  telephone  it 
(504)  736-2519.   For  additional  m.f  oreet  ion ,  cont«ct  the  Be<)ionai 
Suparviaor  for  Laaainq  end  Envirorueent  at  that  address  or  by 
telephone  at  (504)  736-2759. 

(t    K I; ,. ;i4l.^£i_jiii£jLj:  -   Operation*  on  soae  of  the  tloci.3 
Offared  for  ..enf   m-i  .    -*  restricted  by  deeiqnation  of  fairways 
precautionar-'  ;:-"8   a-cnorsqe»,  safety  zones,  or  traffic 
eaparation  *  ■  ?•«»«  esr.it;  ished  by  the  U.S.  Coast  Guard  pur3L:3-t  to 
the  P-rta  a-;d  toatervays  Safety  Act  (33  U.S.C.  1221  et  seq.  ,  ,  a.s 
^»?rie-   J  d  the  Deepwater  Port  Act  (33  U.S.C.  1501-1524).   Bidders 
»ra  aiv.ied  that  the  U.S.  Coast  Guard  published  s  notice  of 
petition  for  ruleaalclnq  to  expand  the  existing  safety  rone  around 
tha  Louiaiana  Offahora  Oil  Platfora  (federal  Register.  Vol.  57,  No. 
13,  p.  2236,  January  21,  1992, 

O.S.  Amy  Corpa  of  Engineers  (COE)  parmlta  are  ra<juirad  for 
conatruction  of  any  artificial  islands,  installations,  and  other 
davicea  peraanantly  or  teaporarily  attached  to  the  aeabed  located 
on  tha  OCS  in  accorda-ia  with  section  4(e)  of  the  OCS  Ivinds  Act,  as 
aaanded. 

For  additional  inforr-"*  lo;  .  prospective  bidder*  should  contart  It. 
Coaaander  Williaa  P.  s—jsser,  Assistant  Karine  Port  Safety  Officer, 
8th  Coaat  Guard  Diatr  ,;*   Hal*  Boggs  Federal  Building,  Nev  Orlear.3, 
Louiaiana  70130,  telephone   504;  589-6901.   For  COE  Inforaat ion, 
proapective  bidder*  ehoul-j  cor.tact  Hr.  Bon  Ventola.  CEIJtN-OD-S, 
Poat  Office  Box  60267,  New  Crleans,  Louiaiani  70160-0267,  or 
telephone  (504)  862-2255. 
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(c,      Qffshorf   Pi,Bf^ipef        Udders   ar*   advise-l   t.hit   the 
Oep>ertaent   of   the   Interior   and   the   Oep*rt»ent   of   Transportation 
have   entered    Into   a   Neaorandua  of  Understanding,    dated   Kay   «,    1976, 
concerning   the  design,    installation,    operation,    ar»d   aaintenance   of 
offshore   pipelines.    Bidden   »hould   conault   both    Oeparteents    fcr 
regulations  applicable   to   offshore   pipelines. 

id)      t-Year   Iisases.      Bidders   are   adviaed    t.-iat    any    .case 
issued    for   a   tera  of   8   years  will   be  cancelled   after    5   years, 
following   notice   pursuant    to   the  OCS    Lends   Act.    «•    aeended,     if 
within    the    initial    5-year   period   of   the    lease,    the   drilling    cf    ar, 
exploratory   well    has    not   been    initiated,    or    if    initiated,    t!:e    well 
has   not   been  drilled    m   conformance  with   tha   approved   exp. oration 
plan   criteria,    or    if   there    Is   not  a   suspension   of   operations    in 
effect.    See    30    CFS    256.37, 

(e) 


i  Action.   Revision  of  Departaert 

regulations  on  affiraative  action  requlreaents  for  Govern* 
contractore  (including  lesaaes)  haa  been  deferred,  pending 
of  those  regulatlone  (see  redeye;  Register  of  August  25,  1 
46  FF  42865  end  42968).  Should  changes  becoee  effective  at 
before  the  issuance  of  leases  resulting  froe  this  sals,  »e 
of  tJie  lease  fore  (Fore  KMS-2005,  March  1986).  would  be  de 
froa  leaaes  resulting  froa  this  sale.  In  addition,  exlsti 
of  the  affirmative  action  foraa  described  in  paragraph  5  o 
Notice  contain  language  that  would  be  superseded  by  the  re 
regulations  at  41  CFB  60-1.5(aj(l)  and  60-1 . 7 (a . ; 1 ) .  Sube 
Fore  MMS-2032  (June  1965)  and  Fora  KMS-2033  (June  l-SS^,  wl 
Invalidate  an  otherwise  acceptable  bid,  and  the  revised 
regulations'  requireaents  will  be  deeaed  to  be  part  of  the 
affiraative  action  foras. 
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to  the  existence  of  two  inactive  ordnance  disposal  areas  m  the 
Mississippi  Canyon  area,  shown  on  Map  1.   See  paragraph  12, fc  . 
These  areas  were  used  to  dispose  of  ordnance  of  un)cnown  quantity 
and  coaposition.   water  depths  range  froa  750  to  1,525  aeter-s. 
Bottoa  sediaenta  in  both  areas  are  eoft,  consisting  of  silty  clays. 
Exploration  and  developaent  activities  in  these  areas  req-jire 
precautions  coaaensurate  with  the  potential  hazards. 

The  0.  S.  Air  Force  has  released  an  indeterminable  aaojnt  c1 
uneirploded  ordnance  throughout  Eglin  Water  Test  Areas  1  and  3,   Tn<> 
exact  location  of  the  unexploded  ordnance  is  unknown,  and  lessees 
are  edviaed  that  all  lease  blocJca  included  in  this  sale  with.n 
these  water  test  areas  should  be  considered  potentially  ha,-a!ic!;"i 
to  drilling  and  platfora  and  pipeline  placeaent. 

(7)   Propost^d  Naval  Baroe-Mounted  Oreration.   B.dd'-r$  o;c 
a-fvleed  that  the  U.S.  Navy  has  released  •  Final  Environaental 
lapact  Stateeent  on  its  plana  for  Operation  of  an  Electromagnetic 
P\ilse  Radiation  Environaent  Siaulator  for  Ships  (Eapress  Hi  on  a 
barge  29  alias  south  of  the  Mississippi-Alabama  border.   The 
project  IS  expected  to  last  20  years  and  would  run  about  60  .nys  a 
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for    further    mfor 


••y  contact   Lt. 


latloR 
■3J48, 


eidd*rs 
or  write 


Inq    --.'"-MriTatior    'ACMI ;  .      TM«    pro5«ct    My    i«po»e 
restrict  ion.    or    oil    and    q8«   actlvlti««    in    that    area    si-.ce 
Ity  car   tait.   piac«   wltMn   1.00    feet,   of   a   tower    «ite,    an--.    ^^ 
-tid   lin««    of    Blqf'    """t    t>«   MlPtamed    between   towers         .    e 
vara  ara   loce'ed   w.t.hm   Hob:i«,    B.ocl(-S    '69.    81^    and   990; 


:ock«    3  3,     snd    61; 
Information    and   maps 


/aar  batwaan  Moveab*.'   »r,d  kprl 

-••»■: r      Jo«•p^.   Osborne   at        --3:    fcOj 

i.«    S/Bteaa    Coaaand    ;PKS-423,,    Dapartaent   of    tue 

..-  <,«-  .  -qtMr-        ;,      ;  20362-!>;0.. 

(hi       Ci«»W--i4UiM-l2M£l  •      Th«    Departaent    of    Defense, 
0  S     Air  rorca.^rr*n.tTfri5^.ev.n   aiiitary   coaaunicat  ion.   towers 
In  tha  Chard«L.ur    ^cc:  ../vioeca   Kr^oil   area   wMch   .uppcrt   Air   ^omt>A 
lUnauvarinq    : -.T-.Mntation    .-ACMI;.      Thi.   project   .ay    lapo.e 
carta In  raat 
no  actlvl 
unobatructad 
aavan  towara  ara 

Vloaca  Knoll,    Block    .    ■^      a- i   Chandeleur   Area 
and  Chandalaur  Are«      Eaat   Addition,    Slock   39 
of  tha  apaclflc    .o<:ation»   and    line   of   eiqht   croBSin^B    tor   kcn . 
tov*=.    M'..    ba   obtam^s    fro»   Mr    ^Wallace  Williams,    wmerals 
Har^  .;•»■»- '•    sarvlca,      '■   «      '16-5'"; 

.;.    -.tlca   to   L-.see.      HTL:    affactinq   tna   historic   •^iP*^«<=>=^-'  '^■■ 
r..,-    p>.i:i.».-.d    m    l.^e   leUUi   B«lifli«   f*^*■*^^  f '     '** ' 
»t,      ^-^^,  q.      witn   «r   eftsctive   date   of    Febryary    l^,    !'»««. 
T       '••«      I    •-!#   iur^/ey   •ethodoio.JY,    inciudirxj   a  aore    mtenaive 
,    *    .-     ..,»   »^acin<?    iC   meters   «p«x-t,    and   report   writirx^ 
t.-r.i..      A   l-tter    to    Lessaaa    (LTD    of    Hov.abar    3  0      1990 

those  blocks   idantlfled   as   navmq   a   hiqh   procabl-.ty    ror_^ 
.nterinq   historic   shipwrecks.       Copies    cf    Doth    the    "T-   and    ..^ 

.A.    -^    r-ctiinad  by   contactinq    the   KKS    ?ui!iic    Infoneation   ^n.t    isee 

,,-.  t  «^i  it.<,   i4Ca) )  • 

(3)   i_.',„JitiiCB«.   Bidders  sr.  advised  of  ^* J^^'^-^^ 
of  three  blocks  •:  -.p...t..;n  No.  3-:.ive  Bottoms.   These  fc.=<.xs 
ara  locatad  In  mj,,--    r-ise  ,  South  and  East  Addition,  D.ocks  .-.■,,  -  -i 
and  198 

Ik)   l,I.SB99^f.il..^aA_ta^BMXi-   Bidders  »^'  •^%'»!\"':-  . , 
thara  ara  DCS  art  .;i-.al  reef  sites  and  pianninq  sites  fo  the  uulf 
of  Itaxico.   Tbe««  »re  neneraily  located  m  water  depths  °'  '••' 
tn^"  7--  5.-:»r»    --^i-e  ai.  existinq  and  proposed  sites  require  a 

.,„  -  .."„  -••  ■  '      Aray  Corps  of  Jnqineers,  this  "Rigs  to  Reefr, 
^ijqr**  -a  -»p.«i»«ntPd  t.-irouqh  State  sponsorship.   For  aore 

inforaatlon,  prospectiva  bidders  should  contact  the 
Artificial  Beef  Cov  r  i  ...ator  !or  tftelr  areas  of 
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DEPARTKEHT  OF  THB  IMTERIOR 


€•:■■•-.  rs. 
Notica  of  Leaa . 


,  mertal  Sfia.f 
-.f  of  Haxir:- 


■/Bteu   Sa.e  n<» 


Sactlon  B(a)(8)  (43  U.S.C.  1337(a)(8))  :i    t.'e  O-W  e  ■ 

Contlnantal  Shalf  Ijin'l*  *rt  'OCSLA>  raqulre*  that  at,  .«i9t 
30  daya  bafora  anv  •ib«  sa.*.  a  Not*.c«  t>«  autaitted  *c  ■ -e 
Conqraea  and  publiane-l  -  tr.a  faifiiA^  Efiaiftifii ' 


1.   Idantlfyinq  tha  bidding  ayataaa 
raaaona  for  audi  ui*  an  3 


;.o  c*  ^atfi    s'hI 


2.   dMlT.s' 
blddinq  ayatea  a;  : 

Thia  Notica  la  r 


cx»  oTfflrati  under  «>*>:..'i 
T  'ieaiqnat icn 

■0  t*-.ese  requ^rener.t  s  , 


1.   Bidding  avatfas  ►o  ti«  aagg.   In.  the  Outar 
Continantal  Shalf  (OCS;  iale  ns   DlocJca  wiil  t>«  offered  vLrJt-: 
tha  following  two  bidding  ayeteau  a«  autfiorl^ed  Dy  section 
8(a)(1)  (43  O.S.C.  1337(a)  I  :,,;   (a;  bonua  blddlnq  with  a  fixed 
16  3/3-parcant  royalty  on  a;;  unlaaaad  tlocka  in  less  than  400 
■etara  of  water'  s-,d   t:  l>on-:»  Dlddinq  with  a  fixed 
12  l/I-parcant  ro.a.'y  o-,  a.;  reaainlnq  unleased  blocHB. 

Thia  •,&L6B  .»  i-'^'-rized  ey  section  ( a  i  {a;  f  l  ]  ( Ai  of  the  ocsi^ 
Thia  ayataa  has  t^aer    _»ed  extensively  amca  the  passage  of  the 
OCSLA  in  1953  and  ;  aposes  greater  ri«)ca  on  the  lessee  than 
■i.s*B».i  w  •_ '  ^  ~;5ner  contingency  payaanta  but  aay  yield  acre 
:ewa.-n  :;  ,»  .oaaerclal  field  is  dlacovared.   Tha  relatively  r-i-i 
rront-and  bonus  payaarta  aay  encourage  rapid  aifploration 


Thia  ».s:oa  -a  8,",-or.,!ed  tjy  section  '.  S ;  'a}-:l 
It  has  L*f-  -■  jssr  f-r  rertam  deeper  water  h 
tha  Cantrai  Guif  of  Mexico  (Sale  1:9)  because 
axpactad  to  raquire  sutstantiai ly  higher  expl 
davalopaant,  and  production  -osts  as  well  as 
initial  production,  in  cocpar:son  to  shallow 
Oapartaant  of  tha  Inter. or  analyses  indicate 
•conoalcally  davalopable  dls-overy  en  a  biocit 
cost  araaa  undar  a  12  1/ 2-p>ercent  royalty  sys 
than  for  tha  saj««  ll>-:y.s  jnder  a  Ife  2/j-perce 
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Ks  a   raault      acre   fclcK-«.»   aay   ba   exp-orad   and   dev»iop«d.      !n 
addition,    tha    lowar    royalty    rate    systaa    Is    axpacted    to   encoura.;* 
acre    rapid   production    and    higher    aconoalc    profits.       :t    is    net 
antlclpatad,    howavar,    that    tha    larger    cash   txanus   Md    associated 
with   a    lower    royalty    rate   will    significantly    raduce    coapet  ;  t  ic-r 
Since    tha    higher    costs    for    exploration   atKl   developaert    ar«    t,':» 
priaarv    constraints    to    coapetitlon 

...       .J«liaii4UJiJl_,iI  .£iaiA»  ■       'tf>«    select -.or    :;.f    t.. ;.«.  i»    • 
r:>«    otferad   undar   the   two   systaaa   was   based    on   the    fo.iowj;K3 
fartora: 


a.       Lease    terns    on   ad'acent,    previously    leased 

,?on8:d«r«d    tc    •'"^.t.ance    crder^^f    devs^opaert     :f    «b  " 


£  BlcK'KS    ir.    deep    water    were  ae.ecTBd    f.-r    t  r^a 

12    l/2-p«rcent  royally    systea   based    on    t.^e  favorable    per f -irma-  ■•> 

of   this    systea  in    these    niqh-cosl    areas    as  evidenced    m    r-L,r 
analyses  . 

The    specific    b.;>cK»    tc    t>«    offered    under    mach    sysles   nre    s.'icwr 
on   Hap    2    entitled    "Central    Gulf    of    Mexico    I^aase    Sale    139    -    Pma. 
Bidding    Syataaa   and    Bidding   Units,"      This    aap    is    availat.e    fr:» 
the   Minerals    Hanageaant    Service,    Gulf    cf   Mexico   Region, 
1201    Eiawood   Par)(,    Boulevard,    New   Orleans.     Uiulsiana    '  z:  < 's-^.  i^i 
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Approved 


Oiractor,    Minerals   Management    Servi.p 
Scott    Sewe.. 
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a:ia£  Assiatant   Secretary    -    Land  aj>a  Mineiais   Managaaent 
Richard  Roldan 


Date:     April   3,    1992 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  th«  Secretary 

(Docket  No.  N-92-3038:  FR-273&-M-061 

Notice  of  Regulatory  Waiver  Req^es's 
Granted 

agency:  Office  of  the  Secretary,  HUD. 
action:  Public  notice  of  the  granting  of 
regulatory  waiver  requests:  December  1, 
1991  through  February  29. 1992. 

SUMMARY:  Under  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Reform  Act),  the 
Department  (HUD)  is  required  to  make 
public  all  approval  actions  taken  on 
waivers  of  regulations.  This  notice  is  the 
fourth  of  a  series,  being  published  on  a 
quarterly  basis,  providing  notification  of 
waivers  granted  during  the  preceding 
reporting  period.  The  purpose  of  this 
Notice  is  to  comply  with  the 
requirements  of  section  106  of  the 
Reform  Act. 

FOB  FURTHEB  INFORMATION  CONTACT: 
¥j:i-''--'i    r;'  ^mation  about  this 
notice,  contact  Grady  J.  Norris, 
Assistant  General  Counsel  for 
Regulations,  room  10276.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW.,  Washington,  DC 
20410.  (Telephone  2O2-75S-7055.  This  is 
not  a  toll-free  number.)  For  information 
concerning  a  particular  waiver  action 
about  which  public  notice  is  provided  in 
this  document,  contact  the  person  whose 
name  and  address  is  set  out,  for  the 
particular  item,  in  the  accompanying  list 
of  waiver-grant  actions. 

SUPPLEMENTARY  INFOBMATION'.  As  part 

of  the  iiousing  and  LrDan  Development 
Reform  Act  of  1989.  the  Congress 
adopted,  at  HUD's  request,  legislation  to 
limit  and  control  the  granting  of 
regulatory  waivers  by  the  Department. 
Section  106  of  the  Act  (section  7(q)(3)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(q)(3)). 
provides  that: 

1.  Any  waiver  of  a  regulation  must  be 
in  writing  and  must  specify  the  grounds 
for  approving  the  waiver 

2.  Authority  to  approve  a  waiver  of  a 
regulation  may  be  delegated  by  the 
Secretary  only  to  an  individual  of 
Assistant  Secretary  rank  or  equivalent 
rank,  and  the  person  to  whom  authority 
to  waive  is  delegated  must  also  have 
authority  to  issue  the  particular 
regulation  to  be  waived; 

3.  Not  less  than  quarterly,  the 
Secretary  must  notify  the  public  of  all 
waivers  of  regulations  that  the 
Department  has  approved,  by  publishing 
a  notice  in  the  Federal  Register.  These 


Notices  (each  covering  the  period  since 
the  most  recent  previous  notification) 
shall: 

a.  Identify  the  project,  activity,  or 
undertaking  involved; 

b.  Describe  the  nature  of  the  provision 
waived,  and  the  designation  of  the 
provision; 

c.  Indicate  the  name  and  title  of  the 
person  who  granted  the  waiver  request; 

d.  Describe  briefly  the  grounds  for 
approval  of  the  request; 

e.  State  how  additional  informadon 
about  a  particular  waiver  grant  action 
may  be  obtained. 

Section  106  also  contains 
requirements  applicable  to  waivers  of 
HUD  handbook  provisions  that  are  not 
relevant  to  the  purposes  of  today's 
document. 

Today's  document  follows  publication 
HUD's  Statement  of  Policy  on  Waiver  of 
Regulations  and  Directives  Issued  by 
HUD  (56  FR  16337,  April  22. 1991),  This 
is  the  fourth  notice  of  its  kind  to  be 
published  under  section  106.  The  first 
notice,  published  on  August  26. 1991, 
updated  waiver-grant  activity  by  the 
Department  from  the  period  immediately 
following  passage  of  the  Reform  Act 
through  the  end  of  May  1991.  Thereafter, 
notices  updating  waiver-grant  activity 
for  the  ensuing  three-month  periods 
were  published  on  October  28, 1991  and 
January  13, 1992. 

Today's  document  updates  HUD's 
waiver-grant  activity  through  February 
29. 1992.  In  approximately  three  months, 
the  Department  will  publish  a  similar 
notice,  providing  information  about 
waiver-grant  activity  for  the  period  from 
March  1. 1992  through  May  31, 1992. 

For  ease  of  reference,  waiver  requests 
granted  by  departmental  officials 
authorized  to  grant  waivers  are  listed  in 
a  sequence  keyed  to  the  section  number 
of  the  HUD  regulation  involved  in  the 
waiver  action.  For  example,  a  waiver- 
grant  action  involving  exercise  of 
authority  under  24  CFR  24.200  (involving 
the  waiver  of  a  provision  in  part  24) 
would  come  early  in  the  sequence,  while 
waivers  in  the  section  8  and  section  202 
programs  (24  CFR  chapter  VIII)  would 
be  among  the  last  matters  listed.  Where 
more  than  one  regulatory  provision  is 
involved  in  the  grant  of  a  particular 
waiver  request,  the  action  is  listed  under 
the  section  number  of  the  first 
regulatory  requirement  in  Title  24  that  is 
being  waived  as  part  of  the  waiver-grant 
action.  (For  example,  a  waiver  of  both 
811.105(b)  and  811.107(a)  would  appear 
sequentially  in  the  listing  under 
811.105(b).) 

Should  the  Department  receive 
additional  reports  of  waiver  actions 
taken  during  the  period  covered  by  this 
report  before  the  next  report  is 


published,  the  next  updated  report  will 
include  these  earlier  actions,  as  well  as 
those  that  occur  between  March  1  and 
May  31,  1992. 

Accordingly,  information  about 
approved  waiver  requests  pertaining  to 
regulations  of  the  Department  is 
provided  in  the  appendix  that  follows 
this  Notice. 

Dated;  March  27,  1992. 
Alfred  A.  DelliBovi. 
Deputy  Secretary. 

Appendix 

Listing  of  Waivers  of  Regulatory 
Requirements  Granted  by  Officers  of 
the  Department  of  Housing  end  Urban 
Development  December  J,  1991  through 
February  29.  1992 

Note  fo  Reader  The  person  to  be  contacted 

for  additional  information  about  the  waiver- 
grant  items  numbered  1  through  9  m  this 
listing  '.9;  Moms  E.  Carter.  Director,  Single 
Family  Development  Division.  Office  of 
Insured  Single  Family  Housing.  L'  S 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington,  DC  20410,  phone:  !:02)  706-:-00. 

1,  Regulation:  24  CFR  203.32!c)13). 
Project  Activity:  Enterprise  Zone 

Housing  Proposal,  Emanuel  Hospital 
and  Health  Center,  Portland,  OR. 

Nature  of  Requirement:  Regulations 
require  that  the  sum  of  the  pnncipal 
amount  of  the  insured  mortgage  and  any 
second  mortgage  may  not  exceed  the 
loan-to-value  limitation  applicable  fo 
the  insured  mortgage. 

Granted  by:  Arthur  ].  Hill.  Acting 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  February  10. 1992. 

Reason  Waived:  The  Emanuel 
Hospital  and  Health  Center  proposed  fo 
provide  downpayraent  assistance 
secured  by  second  mortgages  for  their 
employees  who  purchase  homes  in  an 
enterprise  zone.  In  order  to  expand 
homeownership  and  affordable  housing 
opportunities  and  promote  housing  in 
the  enterprise  zone,  HUD  approved  a 
waiver  of  the  regulations  to  permit  the 
loan  to  value  ratio  of  the  combined  first 
and  second  mortgages  to  exceed  the 
app'jcable  loan-to-value  ratio.  However. 
purchasers  must  pay  at  least  3  percent 
of  the  cost  of  acquisition  in  cash  or  its 
equivalent  (gift  funds,  sweat  equity,  or 
secured  loan  on  other  assets). 

2.  Regulation:  24  CFR  203,49(c). 
Project/Activity:  CTX  Mortgage 

Company  and  Adjustable  Rate 
Mortgages. 

\'ature  of  Requirement:  The 
regulation,  cited  above,  requires  that 
interest  rate  adjustments  must  occur  on 
an  annual  basis,  except  that  the  first 
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adjustment  may  occur  no  sooner  than  12 
months  and  no  later  than  18  months 
from  the  due  date  of  the  mortgagor's 
first  monthly  payment. 

Granted  by:  Arthur  J,  Hill,  Acting 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  January  2,  1992. 

Reason  Waived:  CTX  Mortgage 
Company  requested  a  waiver  to  permit 
extension  of  the  initial  adjustment  date 
on  two  loans,  in  order  to  make  them 
eligible  for  piacem.ent  in  a  GNMA  pool 
Ineligibility  for  the  pool  would  result  in 
a  financial  hardship  to  the  mortgagee 
Extension  of  the  data  would  not  have  an 
adverse  effect  on  the  mortgagors. 
Therefore,  to  facilitate  the  continuing 
participation  of  this  mortgagee  m  the 
FH,A  .A.djustable  Rate  Mortgage 
Program,  a  waiver  was  granted 
conditioned  on  the  mortgagee  obtaining 
written  consent  from  the  mortgagors  to 
the  modification  of  the  initial 
adjustment  date. 

3.  Regulation:  24  CFR  203.49(c), 
Project/Activity:  Independence  One 

Mortgage  Corporation  and  Adjustable 
Rate  Mortgages. 

Nature  of  Requirement:  The 
regulation,  cited  above,  requires  that 
interest  rate  adjustments  must  occur  on 
an  armual  basis,  except  that  the  first 
adjustment  may  occur  no  sooner  than  12 
months  and  no  later  than  18  months 
from  the  due  date  of  the  mortgagor  s 
first  monthly  payment. 

Granted  by:  Arthur  j.  Hill,  Acting 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner 

Date  Granted:  February  19.  1992. 

Reason  Waived:  Independence  One 
requested  a  waiver  to  permit  extension 
of  the  initial  adjustment  date  on  one 
loan,  in  order  to  make  it  eligible  for 
placement  in  a  GNMA  pool.  Ineligibility 
for  the  pool  would  result  in  a  financial 
hardship  to  the  mortgagee.  Extension  of 
the  date  would  not  have  an  adverse 
effect  on  the  mortgagor.  Therefore,  to 
facilitate  the  continuing  participation  of 
this  mortgage  in  the  FHA  Adjustable 
Rate  Mortgage  Program,  a  waiver  was 
granted  conditioned  on  the  mortgagee 
obtaining  written  consent  from  the 
mortgagor  to  the  modification  of  the 
initial  adjustment  date. 

4.  Regulation:  24  CFR  203.49(c). 
Project/Activity:  CTX  Mortgage 

Company  Adjustable  Rate  Mortgages. 

Nature  of  Requirement:  The 
regulation,  cited  above,  requires  that 
interest  rate  adjustments  must  occur  on 
an  annual  basis,  except  that  the  first 
adjustment  may  occur  no  sooner  than  12 
months  and  no  later  than  18  months 
from  the  due  date  of  the  mortgagor's 
first  monthly  payment. 


Granted  by:  Arthur  J,  Hill.  Acting 
.Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  Februan,- 19,  1992. 

Reason  Waived:  CTX  Mortgage 
Company  requested  a  wiver  to  permit 
extension  of  the  initial  adjustment  date 
on  13  loans,  in  order  to  make  them 
eligible  for  placement  in  a  GNMA  pool. 
Ineligibility  for  the  pool  would  result  in 
a  financial  hardship  to  the  mortgagee. 
Extension  of  the  date  would  not  have  an 
adverse  effect  on  the  mortgagors. 
Therefore,  to  facilitate  the  continuing 
participation  of  this  mortgage  in  the 
FHA  Adjustable  Rate  Mortgage 
Program,  a  waiver  was  granted 
conditiftned  on  the  mortgagee  obtaining 
written  consent  from  the  mortgagors  to 
the  modification  of  the  initial 
adjustment  date. 

5.  Regulation:  24  CFR  203.50(g). 
Project/Activity:  City  of  Pueblo, 

203(k)  Rehabilitation  Loans. 

Nature  of  Requirement:  The  regulation 
allows  for  the  utilization  of  higher 
market  values  for  properties  where  the 
unit  of  local  government  demonstrates 
that  the  properties  are  located  in  an 
area  of  concentrated  redevelopment  or 
revitalization  and  the  prescribed  loan 
'limitation  prevents  utilization  of  the 
program  to  accomplish  rehabilitation. 

Granted  by:  Arthur  ].  Hill,  Acting 
.Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  December  27, 1991. 

Reason  Waived:  If  the  appraised 
value  of  the  existing  properties  in  this 
area  were  based  on  the  value  of  other 
properties  in  the  same  area, 
rehabilitation  under  the  203(k)  program 
could  not  take  place  because  the 
maxim.um  loan  to  value  ratios  would  be 
exceeded.  Since  the  City  of  Pueblo  is 
involved  in  redeveloping  and 
revitalizing  this  area  of  their  city  and 
they  will  help  low  and  moderate  income 
families  by  offering  affordable  housing 
opportunities,  a  waiver  of  the  market 
value  limitation  was  granted  in  order  to 
allow  property  values  to  be  based  on 
values  in  equivalent  neighborhoods  in 
other  parts  of  the  community  that  had 
already  been  rehabilitated.  This  waiver 
will  help  the  City  of  Pueblo  expand 
affordable  housing  opportunities  in  their 
community. 

6.  Regulation:  24  CFR  203.50(g). 
Project  'Activity:  Greenlaw  Historical 

District  of  Memphis,  TN,  203(k) 
Rehabilitation  Loans. 

Natwv  of  Requirement:  The  regulation 
allows  for  the  utilization  of  higher 
market  values  for  properties  where  the 
unit  of  local  government  demonstrates 
that  the  properties  are  located  in  an 
area  of  concentrated  redevelopment  or 
revitalization  and  the  prescribed  loan 


limitation  prevents  utilization  of  the 
program  to  accompUsh  rehabilitation. 

Granted  by:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  December  27. 1991. 

Reason  Waived:  If  the  appraised 
value  of  the  existing  properties  in  this 
area  were  based  on  the  value  of  other 
properties  in  the  same  area, 
rehabilitation  under  the  203(k)  program 
could  not  take  place  because  the 
maximum  loan  to  value  ratios  would  be 
exceeded.  Since  the  City  of  Memphis  is 
involved  in  redeveloping  and 
revitalizing  this  area  of  their  city  and 
they  will  help  low-  and  moderate- 
income  families  by  offering  affordable 
housing  opportunities,  a  waiver  of  the 
market  value  limitation  was  granted  in 
order  to  allow  property  values  to  be 
based  on  values  in  equivalent 
neighborhoods  in  other  parts  of  the 
community  that  had  already  been 
rehabilitated.  This  waiver  will  help  the 
City  of  Memphis  expand  affordable 
housing  opportunities  in  the  Greenlaw 
District 

7,  Regulation:  2A  CFR  280.305. 

Project /Activity:  Adventura  East. 
Wilson  Community  Improvement 
Association,  Inc..  Nehemiah  Housing 
Opportunity  Grant  Program. 

Nature  of  Requirement  Regulations 
require  that  a  grantee  pre-sell  25  percent 
of  the  total  number  of  homes  in  a 
Nehemiah  project  prior  to  construction 
or  substantial  rehabilitation  of  any 
homes  (with  the  exception  of  model 
homes). 

Granted  by:  Arthur  J.  Hill,  Acting 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  February  10. 1992. 

Reason  Waived:  The  grantee 
requested  approval  to  establish  three 
phases  for  the  project.  The  waiver  was 
granted  in  order  to  permit  the  grantee  to 
pre-sell  25  percent  of  the  homes  in  each 
phase  before  beginning  construction  or 
rehabilitation  of  any  homes  in  the  phase. 
Without  the  waiver,  the  grantee  would 
have  to  pre-sell  25  percent  of  the  units  in 
the  entire  project  before  beginning 
construction  or  rehabilitation  of  any  of 
the  homes.  Granting  the  waiver  would 
facilitate  the  affordable  housing 
opportunities  for  low-  and  moderate- 
income  families  provided  under  the 
Nehemiah  program  by  reducing  the 
amount  of  time  any  family  would  have 
to  wait  in  order  to  have  work  begin  on 
their  home. 

8.  Regulation:  24  CFR  280.305. 

Project /Activity:  Rosa  Hailey  Pointe 
Subdivision,  Tift  County  Residential 
Housing  Corporation,  Nehemiah 
Housing  Opportunity  Grant  Program. 
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require  that  a  grantee  pre-seu  25  aercent 
of  the  total  nutn't>€r  of  t:omes  in  a 
Nehemiah  project  pnor  to  consmiction 
or  substantial  rehabilitation  of  any 
homes  (with  the  exception  of  model 
homes). 

Granted  by:  Arthur  |.  Hill.  Achng 
Assistant  Secretdrv  for  Housing — 
Federal  Housing  Commissioner. 
Date  Granted.  FeDr^^ary  la  1992. 
Reason  Waived.  The  grantee 
requested  approval  to  estabLsh  three 
phases  for  the  project.  The  waiver  was 
granted  in  order  to  permit  the  grantee  to 
pre-sell  25  percent  of  the  homes  m  each 
phase  before  beginning  construction  or 
rehabilitation  of  any  homes  in  the  phase. 
Without  the  waiver,  the  grantee  would 
have  to  pre-sell  25  percent  of  the  unita  in 
the  entire  project  before  beginning 
construction  or  rehabilitation  of  any  of 
the  homes.  Granting  the  waiver  would 
facilitate  the  affordable  housing 
opportunities  for  low-  and  moderate- 
income  families  provided  under  the 
Nehemiah  program  by  reducing  the 
amoont  of  time  any  family  would  have 
to  wait  in  order  to  have  work  begin  on 
their  home. 

9  Re-nuJation:  24  CFR  280.305 
Project  ^Activity.  Hancock  Heights, 
Overview  Housing  Assistance 
Corporation.  Nehpmish  Housing 
Opportunirv-  Grgn'  P^'^gram 

Nature  of  Reqvi-^rnent  Reirji^i'ions 
require  that  a  grantee  preseii  25  percent 
of  the  to'al  number  of  homes  in  a 
Nihemiah  project  pr.or  to  construction 
or  substantial  rehabUitation  of  any 
homes  (with  the  exception  of  model 
homes). 

Granted  by.  Arthur  ]  Hill.  Acting 
Assistan'  5ecreta.->'  for  Housma — 
Federal  Housing  Commissioner 
Date  Granted:  February  19  !9<^2. 
Reason  Waived-  The  grantee 
requested  approval  to  establish  three 
phases  for  the  proiec  The  waiver  was 
granted  m  order  in  yermi'  'he  gnntee  to 
pre-sell  25  percent  :>f  the  tionies  m  eacn 
phase  before  oeginnins  construction  or 
rehabiliidtion  of  any  homes  m  tn^  ptiase 
Without  the  waiver  'he  sirantee  wouid 
have  to  pre-seli  25  percent  of  t.i**  jnits  in 
the  entue  proiect  Defore  oeginnuig 
construction  or  ren<iD;..tanon  -if  a.ny  of 
the  homes  Granting  the  waiver  would 
facilitate  the  afforOdr^e  houams 
opportun^nes  for  jOw-  dnd  moderate 
income  famil.es  provided  'onder  the 
Nehemian  program  by  reducing  the 
amount  of  tune  any  family  wouid  Da\e 
to  wait  in  order  to  have  work  begiji  on 
their  home. 

Note  to  Ktatitr  The  penon  to  be  contacted 

fir  ddGitionai  nformaQon  aboat  the  warvrr- 
zra.nt  items  n.umo«r«d  10  ibrousft  U  ir  liut 
iisung  :»  Mi  Ian  C-  Opper.  ¥\e\d 


Coordination  OfTicer.  US.  Department  of 
Housing  and  Urb«n  Developtnent  Office  of 
Community  PUnning  and  Deveiopment.  -HI 
Seventh  Sfreet,  SW„  room  727a  Washington. 
DC  2O41O-700a  phone:  (202)  708-2565. 

10.  Regulation:  2A  CFR  57a200fa)f51 
and  24  CFR  570.200(h). 

Project/Activity:  Wayne  County  (City 
of  Flat  Rock).  Michigan.  Under  the 
Community  Devekjpment  Block  Grant 
program,  reimbursement  of  p  re- 
agreement  coets  for  widening,  extension 
and  construction  of  a  street  to  improve 
access  to  a  low-income  housina  facibty 

Nature  of  Requirement.  24  CVR 
570.200(h)  permits  reimbursemen*  of 
certain  eligible  costs  incurred  pnor  to 
the  date  of  the  grant  agreemeot.  but  not 
the  acquisition  cost  of  real  property  24 
CFR  570.200(a)(5)  limits  pre-agrf;ement 
costs  to  those  described  in 
subparagraph  57OJ200(a)(5). 

Granted  by.  Anna  Kondrataa. 
Assistant  Secretary  for  Community 
Planning  and  Development 

Date  Grunted:  January  15. 1992. 

Reasons  Waived:  The  Country  sought 
a  waiver  of  pre-agreement  cost 
provisions  in  order  for  the  City  to 
complete  widening,  extension  and 
construction  of  Baker  Street  to  provide 
improved  access  for  ranergency  vehicles 
to  the  Mayfair  Apartment  Complex,  a 
178-unit  low-income  housing  facihty, 
and  new,  direct  access  to  local  schools 
for  the  residents.  Also,  the  City  would 
save  an  estimated  $40,000  in 
constructioD  costs.  Failure  to  grant  a 
waiver  of  pre-agreement  costs  would 
cause  undue  hardship  on  the  residents 
and  adversely  affect  the  purposes  of  the 
Act 

11.  Regulation:  24  CFR  576.51(a). 
ProjecU Activity:  Contra  Costa 

County,  CA;  Oxnard.  CA;  San  Joaquin. 
CA;  Ventura  County,  CA;  Brevard 
County,  FL;  Pasco  County,  PL;  City  and 
County  of  Honolulu.  HI:  State  of  Idaho; 
East  St.  Louis.  IL:  Lake  County,  IN;  Terre 
Haute.  IN;  Baltimore  County.  MD; 
Lawrence,  MA;  Newton.  MA;  Wayne 
County,  ML  Atlantic  City,  NJ;  Bayonne. 
NJ;  Gloucester  County,  N};  Hudson 
County.  NJ;  Middlesex  County,  NJ; 
Ocean  County,  NJ;  Albuquerque,  NM; 
State  of  Montana;  Buffalo.  NY;  Town  of 
Ishp,  NY;  Mount  Vernon,  NY;  Nassau 
County,  NY;  Rockland  County.  I^; 
Yonkers.  NY;  Las  Vegas,  NV;  Allentown. 
PA;  Erie,  PA;  Reading.  PA;  Scran  ton.  PA. 
York  County,  PA:  Pawtucicet.  Rl. 
Providence,  RI;  Woonsocket.  Ri; 
Memphis.  TN;  Bexar  County,  TX; 
Brownsville,  TX:  San  Antonio  TX.  State 
of  Vermont;  Norfolk.  VA;  (.harieston. 
WV;  Milwaukee,  WL  American  Samoa: 
Guam;  Trust  Territory  of  tlie  Pacific 
islands.  Under  the  Emergency  Shelter 
Grants  program,  waiver  of  the 


application  submission  deadline 
requirements  to  permit  submission  at  a 
later  date. 

Nature  of  Requirement:  24  CFR 
576, 51(a)  requires  that  any  State,  or 
formula  city  or  county,  or  Territory,  that 
elects  to  receive  an  Emergency  Shelter 
Grant,  submit  an  application  no  later 
than  45  days  after  the  date  of 
notification  of  the  grant  allocation 
amoimt. 

Granted  by.  Anna  Kondratas. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  January  21  through 
February  6, 1992. 

Reasons  Waived:  Waivers  were 
granted  for  the  above  applicants 
because  they  would  have  been  unable  to 
submit  Comprehensive  Housing 
Affordability  Strategies  (CHAS)  prior  to 
or  on  the  date  of  the  deadline  for 
submission  of  the  FY  1992  Emergency 
Shelter  Grant  application,  as  required. 
The  CHAS  is  being  submitted  by 
applicants  for  the  first  time,  as  required 
by  the  National  .Affordable  Housing  Act. 
Not  to  grant  a  waiver  of  the  application 
deadline  and  to  extend  the  deadline 
would  have  caused  undue  hardship  and 
would  adversely  affect  the  porposes  of 
Title  IV  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act.  as  amended. 

Note  to  Reader  The  person  to  be  contacted 
for  additional  mformation  about  waiver-grant 
Item  number  12  in  this  Hsting  is:  Mary  Maher, 
Acting  Director  Moderate  Rehabilitation 
DivTsion,  Office  of  Assisted  Housing. 
Department  of  Hoa«mg  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washingtoo,  DC  204ia  phone:  (202)  755-4969. 

12.  Regulation:  24  CFR  882.806. 

Protect/ Activity:  Liberty  Center  11, 
Jacksonville,  Florida. 

Nature  of  Requirement  Section  8 
Moderate  Rehabilitation  Single  Room 
Occupancy  Program  for  Homeless 
Individuals.  Regulation  requires  the 
developer  to  complete  all  rehabilitahon 
work,  and  the  Public  Housing  Agency 
and  owner  to  execute  the  Housing 
Assistance  Payments  Contract,  within 
12  months  of  execution  of  the  Annual 
Contributions  Contract. 

Granted  by:  Joseph  G.  Schiff, 
Assistant  Secretary  for  Pubbc  and 
Indian  Housing. 

Date  Granted:  January  28.  1992. 

Reason  Waived:  Completion  of  an 
environmental  assessment  and  a 
subsidy  layering  review  caused  delays 
which  were  beyond  the  control  cf  the 
owmer.  The  waiver  will  allow  the 
developer  the  bme  needed  to  complete 
all  rehabilitation  work. 

Note  to  Reader  TTie  person  to  be  contacled 
for  additional  information  about  the  waiver- 
grant  items  numbered  13  thnnigh  15  m  this 
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listing  is:  Robert  W  Wilden.  Director. 
Assisted  Elderly  and  Handicapped  Housing 
Division,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW,. 
Washington.  DC  20410,  phone:  (202)  7a&-2730 

13.  Regulation:  24  CFR  Part  885— 
Loans  for  Housing  for  the  Elderly  or 
Handicapped  Section  885.5,  Definitions, 
Housing  and  Related  Facilities. 

Project/Activity: 


Project  name 


Protect  No.    ,  Regtonal  office 


Project  name 


Project  ^k5     j  Regtona)  office 


tarvcaster 
Commons 


043-EH325 


Chicago. 


Nature  of  Requirement.  The 
Regulations  cited  above  prohibit  Section 
202  assistance  for  intermediate  care 
facilities  due  to  the  traditional  medical 
nature  of  such  facilities 

Granted  by:  Arthur  ).  Hiil,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  Waiver  approved 
between  December  1.  1991  and  February 
29,  1992. 

Reason  Waived:  Often  borrowers 
have  access  to  service  funding  that 
would  not  otherwise  be  available  if  a 
project  is  designed  as  an  intermediate 
care  facility.  Therefore,  under  existing 
Departmental  procedures,  a  Borrower 
may  receive  a  waiver  if  the  facility  is  for 
the  developmentally  disabled  and  it 
provides  evidence  that  the  housing  and 
services  will  not  be  medically  oriented. 

14.  Regulation:  24  CFR  855^Loans  for 
Housing  for  the  Elderly  or  Handicapped 
Section  885.230.  Duration  of  Section  202 
Fund  Reservation 

Project/Activity: 


Proiect  name 


Project  No        Regional  office 


Pathways  Futures... 
Schooiriouse  Apts 
inOependence 

Housing 
Feltowstiip  House  , 

Camcten  OaKs 

Sentof  Hsg  Clinton 
HOPE  Senior 

Housing 
Monsignof 

Fiorentmo 
Belmont  Blvd 

Acts 

Tanya  Towers  II 

EG-P  Inc 

(Evergreen) 

Deaf-REACH 

Voutti  in  Transition, 
Mercy-Douglas 

Sansom 
Hilltop  Gardens 
Romney  Unity 

Apts 
New  Rrve'  Valley 

Ho»T>es 
Community 

Apartments, 
Oiakonia  Housing  . 


017-EH166 

017-EH153 
024-EH197 

024-EH194 

031-EH100 
012-EH555 
012-eH633 

012-EH622 

012-EH665 

012-EH648 
04&-EH092 

000-HH003 
000-EH156 
034-EH393 

051-EH162 
046-EH095 

051-EH128 
034-EH312 


Boston. 

Boston 
Boston 

Boston 

New  yorV 
New  VorV 
New  ¥or»( 

New  yof*., 

New  YofV. 

New  YorV, 
Phiiadeipnia 

PhiiadeiptMa 
Philadelphia 

Philadelphia 

Philadelphia 

Philadelphia 

Philadelphia 

Philadelphia 
Philadelphia, 


Capitot  Commons 
Phoenix 

Apartments 
Accessible  Apis 

Pnr)ce  St 

Residence 
Strand  St 

Residence 
Corneno  House 
Coral  Bay  Terrace 
Ebeneref  Gardens 
Danish  Gardens 

Carmei  Manor 

CLC, 

Independent. 
United  Geretxai 

Palsy 
Talladega  Homes 
BensonviUe  Home 

Soaety 

Pinellas  ARC 

F>hoenix  Manor 
..OCk  Towns  No    ' 
Buenavista  Villas 
^ee  Mental  Health 
National  Church 

Resid 
Broadway  ^;?wers 
GIBB  Village  Bay 

County 
GIBB  of  Leon 

County 
Adult  Community 

Training 
Mernphis 

Cximmunify  Hsg 
Progressive  Marx>r 
The  Center  Apts 
Paradise  Haven 

Homes 
West  Haver  o' 

EnglewooO 
Builders  ot  Skills 
Muncie  Place 
Northwest  Chicago 

GH 

Trinity  OaKs  

Cincinnat  VOA 
Broadway  Profeci 
ljt>erty  Apartments 
Marycrest  Vittage  ,. 
Jane  Deni-Aione 

Feamon 
SoiOumer  Truth 

Apts 
Aurora  Residentiai, 
AsiBrainera 
•    Same' 
Wiilmar  Housing 
'-'MS  Community 

'Options 
Jacksonville 

Samantan 
P^'ioemx  Villa 

Supenor 
Deliverance  Manor 
BoOtjy  Wnght  Hsg 
Communrty 

Allematrves 
Humboldt  ParV 

Elderty 
Des  Moines  RHF     , 


0O0-EHt57 

083-EH246 

053-EH616 
056-EH325 

056-EH326 

056-eH327 
066-EH2it 
056-EH269 
056-EH323 
065-EH1&6 
064-eHl4- 


062-EH23e 

067-EH273 

Oe7-EH276 

066-EH249 
C)66-eH253 
:?66-EH255 
066-EH256 
066-EH257 

066-EH260 
063-EH209 

063-EH211 

Oe7-EH175 

i  081-eH140 

086-E^i45 
071-EH545 
071-EH537 

071-EH536 

071-EHMi 
073-EH306 
071-EH544 

071-EH540 
046-HH007 
046-HH011 
046-HH008 
071-EH511 
071-EH347 

071-EH440 

071-EH48: 
092-EH250 

092-EH260 
092-EH258 

073-EH291 

075-EH365 

071-eH500 

071-EH501 

071-EH524 

,  071-eH430 
,  074-eH1S4 


Philadelphia 

*tiania 

Atlanta 

Atlanta 

Atiaita 

AtiB'^ta 
Atlanta 
Atlanta 
Atlanta 
Atlanta 

Atlflr^la 


062-EH240      I  Atlanta. 


Atlanta 
Atlanta 

Atlanta 
Atlanta 
Atlanta 
Atlanta 
AOanla 
Atlanta. 

Atlanta 
Atlanta 

Atlanta. 

Atlanta. 

AUartta 

Atlanta 

Chicago 

Chicago 

Ct>icago 

Chicaso. 

Ctiicago. 

Chicago 

Ctucago 
Chicago 
Chicago. 
Chicago. 
Chicago 
Chicago 

Chicago 

Chicago 
Chicago 

Chicago. 
Chicago. 

Chicago 

Chicago 

Chicago 
Chicago 
,"hicago 


Chicago 
Kansas  City. 


Nature  of  Requirement:  The 
Regulations  cited  above  require  the 
Department  of  Housing  and  Urban 
Development  to  cancel  any  Section  202 
fund  reservation  for  which  construction. 
rehabilitation  or  acquisition  has  not 
begun  within  24  months  after  the  Notice 


of  Section  202  Fund  Reservation  is 
issued,  unless  a  12-month  extension  is 
granted  by  the  Regional  Administrator, 
for  a  total  maximum  36-month  period. 

Granted  by:  Arthur  J.  Hill,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  Waivers  approved 
between  December  1, 1991  and  February 
29. 1992. 

Reason  Waived:  Circumstances 
beyond  the  control  of  the  Section  202 
Borrowers  delayed  project  development 
within  the  maximum  period  of  36 
months.  Further,  sponsors  had  expended 
substantial  funds  to  bring  the  projects  to 
construction  starts  and  development  of 
these  units  furthered  the  Secretary's 
goal  of  expanding  affordable  housing 
opportunities.  Waivers  of  this  section 
granted  authority  to  extend  these  fund 
reservations  beyond  24  months  to  allow 
additional  time  to  reach  construction 
starts. 

15.  Regulation:  24  CFR 
885.810(c)(3)(i)— High  Cost  Percentage. 

Project  Activity: 


Project  fwme 

Project  No 

Regional  offica 

Edisoo  Arms 

012-eH692 

New  YorlL 

Nature  of  Requirement:  The 
Regulation  cited  above  states  that  the 
Assistant  Secretary  may  increase  the 
cost  limits  set  forth  in  paragraph  (c)  (1) 
and  (2)  of  this  section  by  up  to  110 
percent  in  any  geographic  area  where 
the  cost  levels  require,  and  may  increase 
the  cost  limits  by  up  to  140  percent  on  a 
project-by-project  basis.  Waivers  of  this 
section  grant  authority  to  increase  the 
cost  limits  by  up  to  160  percent  on  a 
project-by-project  basis  for  specific 
HUD  Offices  where  development  costs 
are  consistently  higher  than  anywhere 
else  in  the  nation. 

Granted  by:  Arthur  J.  Hill,  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  December  19, 1991. 

Reason  Waived:  The  waiver  was 
granted  because  if  the  waiver  was  not 
granted  it  would  have  caused  hardship 
to  the  Borrower  which  has  expended 
substantial  funds  to  reach  this  stage  of 
processing.  Further,  if  the  project  is 
cancelled,  the  funds  will  be  lost  and  this 
much  needed  housing  would  not  be 
built.  Granting  the  waiver  is  in  the 
public  interest  and  is  consistent  with 
both  programmatic  objectives  and  the 
Secretary's  goal  of  increasing  affordable 
housing  opportunities  for  low  income 
families. 

Note  to  Reader  The  person  to  be  contacted 
for  additional  information  about  the  waiver- 
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grant  item  nvunber  Ifl  in  this  listing  is;  Gerald 
Benoit,  Director,  Rental  Assistance  Division, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW..  room 
6128.  Washington.  DC  20410.  phone:  (202) 
708-0477. 

16.  Regulation:  24  CFR  887.165. 
Project/Aclivily:  Virginia  Housing 

Development  AaUiority. 

IVature  of  Requirement:  The  term  of  a 
rental  voucher  cannot  exceed  120  days. 

Granted  by:  Joseph  G.  Schiff, 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Date  Granted:  January  &,  1992. 

Reason  Waived:  To  permit  the 
Virginia  Housing  Development 
Author:  *7  to  extend  the  120-day  term  of 
rental  vcuchers  held  by  families  residing 
in  the  Valley  Vista  Apartments,  a 
Section  8  loan  management  project 
located  in  V/oodstock,  Virginia.  The 
owner's  right  to  opt-out  of  the  section  8 
contract  is  currently  under  litigation. 

Note  to  Reader.  The  person  to  be  contacted 
for  additional  information  about  waiver-grant 
items  numbered  17  through  22  in  this  Hsting 
is:  Dom  Nessi.  Director,  Office  of  Indian 
Housing.  Department  of  Housing  and  Urban 
Development  451  Seventh  Street.  SW., 
Washington,  DC  20410.  Phone:  (202)  708-1015. 

17.  Regulation:  24  CFR  905.404(a),  24 
CFR  905.407fb)(l)(3),  24  CFR  905.407(c), 
24  CFR  905.410.  24  CFR  905.413  (a),  (b) 
and  (d).  24  CFR  OT5.110  (c)  and  (d),  24 
CFR  905.419  (b)  and  (c).  24  CFR  905.422. 
24  CFR  905.440(bl  (1)  and  (2),  24  CFR 
9C5.503(c)(i). 

Project/Activity:  Conversion  of  5 
Turnkey  III  units  to  the  Mutual  Help 
Homeownership  Opportunity  Program 
by  the  Ft.  Peck  Indian  Housing 
Authority  in  Poplar,  MT. 

Nature  of  Requirement:  The 
Regulations  dted  above  apply  to  the 
construction,  development,  funding  and 
occupancy  of  new  construction 
developments.  Therefore,  waivers  are 
required  to  convert  existing  units  funded 
and  built  under  one  program  to 
operation  under  a  different  program. 

Granted  by:  Joseph  Schiff,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  September  30, 1991. 

Reason  IVo/Verf.- This  action  was 
requested,  and  granted,  because  many 
of  these  homebuyers  have  been  in  their 
Turnkey  III  units  since  they  were  built 
and  through  the  years  have  increased 
their  income.  ConvertLng  the 
participants  to  the  Mutual  Help  Program 
will  enable  them  to  become 
homeowners  sooner  because  their 
payments  will  be  applied  to  the 
purchase  price  of  their  homes  instead  of 
going  to  the  prject  reserve. 

18.  Regulation:  24  CFR  905.404(a),  24 
CFR  905.4C7(b)(l)(3),  24  CFR  g05.407(c). 
:4  CFR  305  41  a  24  CFR  905  413  (a),  (b) 


and  (d).  24  CFR  905.416  (c)  and  (d),  24 
CFR  905.419  (b)  and  (c),  24  CFR  905.422, 
24  CFR  905.440(b)  (1)  and  (2). 

Project/Activity:  Conversion  of  1 
Rental  Unit  to  the  Mutual  Help 
Hcmeownership  Opportunity  Progam  by 
the  Fort  Peck  Housing  Authority  in 
Poplar,  Montana. 

Nature  of  Requirement  The 
Regulations  cited  above  apply  to  the 
construction,  development,  funding  and 
occupancy  of  new  construction 
developments.  Therefore,  waivers  are 
required  to  convert  an  existing  unit 
funded  and  built  under  one  program  to 
operation  under  a  different  program. 

Granted  by:  Joseph  Schiff,  Assistant 
Secreary  for  Public  and  Indian  Housing. 

Date  Granted:  January  7. 1992. 

Reason  Waived:  This  action  was 
requested,  and  granted,  because  a 
resident  in  the  rental  program  was  able 
and  willing  to  meet  all  obligations  of  the 
Mutual  Help  Homeownership 
Opportunity  Program.  However,  there 
was  not  sufficient  Mutual  Help  housing 
available  to  transfer  the  resident  and 
financing  was  not  available  to  purchase 
a  home  in  the  private  market. 
Converting  the  participant  to  the  Mutual 
Help  Program  will  enable  the  family  to 
becom.e  homowners. 

19.  Regulation:  24  CFR  905.404(a).  24 
CFR  905.407(b)(l)(3).  24  CFR  905.407(c). 
24  CFR  905.410.  24  CFR  905.413  (a),  (b) 
and  (d).  24  CFR  905.416  (c)  and  (d),  24 
CFR  905.419  (b)  and  (c),  24  CFR  905.422. 
24  CFR  905.440(b)  (!)  and  (2).  24  CFR 
905.503(c)(i). 

Project/Activity:  Conversion  of  48 
Turnkey  III  Units  to  the  Mutual  Help 
Homeownership  Opportunity  Program 
by  the  Metlakatla  Housing  Authority  in 
Metlakatla.  Alaska. 

Nature  of  Requirement:  The 
Regulations  cited  above  apply  to  the 
construction,  development,  finding  and 
occupancy  of  new  construction 
developments.  Therefore,  waivers  are 
required  to  convert  existing  units  funded 
and  built  under  one  program  to 
operation  under  a  diifferent  program. 

Granted  by:  Joseph  Schiff,  Assistant 
Secreary  for  Public  and  Indian  Housing. 

Date  Granted:  January  8, 1992. 

Reason  Waived:  This  acMon  was 
requested,  and  granted,  because  many 
of  these  homebuyers  have  been  in  their 
Turnkey  HI  units  since  they  were  built 
and  through  the  years  have  increased 
their  income.  Converting  the 
participants  to  the  Mutual  Help  Program 
will  enable  them  to  become 
homeowners  sooner  because  their 
payments  will  be  applied  to  the 
purchase  price  of  their  homes  instead  of 
going  to  the  project  reserve. 

20.  Regulation:  24  CFR  905.404(a),  24 
CFR  905.407(B)(1H3},  24  CFR  906.407(c). 


24  CFR  9G5.41C.  24  CFR  905.413  (a),  (b] 
and  (d).  24  CFF  905  416  [c]  and  (d).  21 
CFR  905.419  (b)  and  (c).  24  CFR  905.422. 
24  CFR  905.440(b),  (1)  and  [1],  24  CFR 
905.503(c)(i). 

Project  Activity:  Conversion  of  18 
Turnkey  III  units  to  the  Mutual  Help 
Homeownership  Opportunity  Program 
by  the  Lac  du  Flambeau  Chippewa 
Housing  Authority  in  Lac  du  Flambeau, 
Wisconsin. 

Nature  of  Requirement:  The 
Regulations  cited  above  apply  to  the 
construction,  development  funding  and 
occupancy  of  new  construction 
developments.  Therefore,  waivers  are 
required  to  convert  existing  units  funded 
and  built  under  one  program  to 
operation  under  a  different  program. 

Granted  by:  Joseph  Schiff,  Assistant 
Secretary  for  Pubic  and  Indian  Housing. 

Date  Granted:  January  8, 1992. 

Reason  Waived:  This  action  was 
requested,  and  granted,  because  many 
of  these  homebuyers  have  been  in  their 
Turnkey  III  units  since  they  were  built 
and  through  the  years  have  increased 
their  income.  Converting  the 
particijjants  to  the  Mutual  He'p  Prr'irim 
will  enable  them  to  become 
homeowners  sooner  because  their 
payments  'aiII  be  applied  to  \he 
purchase  price  cf  tiieir  homes  instead  of 
going  to  the  project  reserve. 

21.  Regulation:  24  CFR  905.44(c). 
Northern  Circle  Indian  i  icusing 
Authority: 

Project  Activity:  Establishment  of 
purchase  price  schedules  for  ten 
subsequent  homebuyers  \n  the  Mutual 
Help  Homeownership  Opport'2."Jty 
Program  based  en  the  current 
replacement  cost  only. 

Nature  of  Requirement  The 
Regulation  cited  above  requires  that  the 
purchase  price  schedule  for  a 
subsequent  homebuyer  shall  be  the 
^ower  of  the  current  appraised  value  or 
the  current  appraised  value  or  the 
current  replacement  cost  of  Lhe  home, 
both  as  deiermined  cr  ppproved  by 
HUD. 

Granted  by:  Joseph  Schiff.  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  December  11, 1991. 

Reason  Waived:  This  action  was 
requested,  and  granted,  because  the 
Northern  Circle  Indian  Housing 
Authonty  has  been  unable  to  obtain  a 
curren  appraisal  on  these  units  due  to 
unsatisfactory  experience  with  fee 
appraisers.  Also,  the  Phoenix  Office  of  - 
Indian  Programs  does  not  have  the 
manpower  to  conduct  such  an  appraisal, 

22.  Regulation:  24  CFR  905,441  c). 
Shoshone  joint  Housing  .'\uthority. 

Project/Activity:  Establishment  of 
purchase  price  schedule  for  ten 
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subsequent  homebuyer  m  the  Mutual 
Help  Homeownership  Opportunity 
Program  based  on  the  current 
replacement  cost  only 

.\atjre  of  Requirement:  The 
Regulation  cited  above  requires  thi^'  tht? 
purchase  price  schedule  for  a 
Piibsequent  homebuyer  shall  be  ihe 
lower  of  the  current  appra;sed  vaUie  o- 
ihe  current  appraised  value  or  the 
current  replacement  cost  of  the  home 
both  as  determined  or  6Dpro\  ed  bv 
HL'D. 

Granted  by:  Joseph  Schiff,  Assistant 
Secretary  for  Public  and  Indian  Housing 
Date  Granted:  January  3.  1992 
Reason  Waived:  This  action  was 
requested,  and  granted,  because  the 
Shoshone  Joint  Housing  Authority  has 
tjeen  unable  to  obtain  a  current 
appraisal  on  diese  una  due  to  an  ability 
to  cont'-act  with  a  local  fee  appraiser. 
Also,  the  Phoenix  Office  of  Indian 
P^-ograras  docs  not  have  the  manpower 
to  conduct  such  an  appraisal. 

Note  to  Reader  The  person  to  be  contacted 

for  additional  information  about  the  waiver^ 
S'ari'!  ;t?ms  numbered  23  through  25  'ri  this 
■i.it.p.g  is:  john  Comerford,  Diretior  Fmancini 
Managpuient  Division,  Office  of  Public  and 
inri-.an  Housi.ng.  Department  of  flousin^  and 
I'rban  Development,  451  Seventh  Street.  SW.. 
Washington,  DC  20410,  Phone,  (202!  '08-ie~2 

23.  Regulation:  24  Cre 
990.109{b)(3)(iv). 

Prp'!''Ct/Act'\^:t}^:  Chester  Housing 
:-\'.:'hority.  Chester  P,'\ 

\jture  o^ Requirement:  The  regulation 
'f'q:ii-es  a  Low  Occupancy  PHA  without 
Ein  approved  Comprehensive  Occupancy 


Plan  (COP)  to  use  a  p'-oiec'ed  occupancy 
percentage  of  97%. 

Granted  by:  Joseph.  C  Schiff, 
A.'-.sislant  Secretary 

Date  G'^anted.  January  10  1992. 

Rrasc^n  Waived.  The  PHA  didn't 
submit  a  Comprehensive  Occupancy 
Plan  when  first  eligible  but  the 
management  responsible  for  this  neglect 
was  removed  when  HUD  assumed 
control  of  the  Agency  in  November.  A 
private  management  firm  has  now  been 
hired  and  is  expected  to  develop  a 
Memorandum,  of  Agreement  (MOA)  for 
HUD's  app-f-oval  and  to  address  the 
vacancy  problems  in  a  responsible 
m.anner.  PH.A.  was  allowed  to  use  its 
actual  occupancy  percentage  for  its 
fiscal  years  ending  in  1991  and  1992.  and 
a  percentage  for  1993  to  be  established 
tnrough  the  MOA  process. 

24.  Rcpulation:  24  CFR  990.110(c). 

ProiPct. ''.-Activity.  Siir  Francisco 
H,Ous;ng  Authority. 

Xature  o^ Rpq::irt-"-!fnt:  Public 
Housing  Agencies  m..st  pay  back  any 
savings  that  result  from  utility  rate 
decreases  as  compa.'-fd  tr^  'Vf  budgeted 
amount  for  that  year. 

Granted  by:  Joseph  G  Schiff, 
Assistant  Secretary 

Date  Granted'  December  12,  1991. 

Reason  Waived:  In  19"8.  the  San 
Francisco  Housing  Authority  entered 
into  a  contract  with  National  Utility 
Service.  Inc..  (NUSl  seekmj; 
recom.mendations  for  reducing  its  utility 
bills.  Pursuant  to  the  contract,  NUS  was 
to  retain  50%  of  any  savings/refunds 
resulting  from  its  recommendations  over 
a  period  of  several  years.  The  SFHA  did 


not  take  into  consideration  at  the  time 
that  rate  savings  are  recovered  dollar- 
for-doUar  by  HUD  under  the  PFS 
regulation  at  §  99G.110(c)  and  the 
Authority  was  left  with  no  source  of 
funds  to  meet  the  liability  of  payments 
due  the  NUS  as  well  as  the  balance  due 
on  a  judgment  against  the  SFHA  In 
favor  of  the  NUS.  Since  the  cumulative 
rate  saxings  to  HUD  were  greater  than 
the  amount  requested  by  the  SFHA  to 
meet  its  liability,  and  the  rate  savings 
continue,  a  one-time  waiver  of 
S  990.110(c)  was  granted  for  an 
adjustment  to  permit  reinstatement  to 
the  Authority  of  that  amount. 

25.  Regulation:  24  CFR  990.110(c). 

Project/Activity:  Beaver  County,  PA 
Housing  Authority. 

Nature  of  Requirement-  Public 
Housing  Agencies  must  pay  back  any 
savings  that  result  from  utility  rate 
decreases  as  compared  to  the  budgeted 
amount  for  that  year. 

Granted  by:  Joseph  G.  Schiff. 
Assistant  Secretary. 

Date  Granted:  November  22, 1991. 

Reason  Waived:  The  Housing  and 
Community  Development  Act  of  1987 
directs  that  24  CFR  part  990  be  changed 
to  allow  incentives  for  PHAs  which 
negotiate  alternative  purchase 
arrangements  to  obtain  their  utihties  for 
the  lowest  possible  price.  This  waiver 
was  granted  in  order  to  comply  with 
Congressional  intent  pending  the 
effective  date  of  a  final  rule 
implementing  this  change. 

(PR  Doc.  92-8091  Filed  +-7-92;  8:45  am] 
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This   section   of  the   FEDERAL   REGISTER 
contains   regL-laton/   documents   having 
general   applicability   and   lega:    etfecl.    most 
of   which   are   Keyed   to   and   codided   in 
the  Code   o<   Federal   Regulations,   which  is 
published   under   50  ti'ies   pursuant   to   44 
U.SC     151C 

The  Code  of   Federal   Regulations   is   sold 
by   the   Superintendent   of   Documents 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8CFRPart214 

HNS  1452-92 i 

Temporary  Alien  Workers  Seeking 
H-1B  Classification  Under  the 
Immigration  and  Nationality  Act 

agency:  Immigration  and  Naturalization 

Service.  Justice. 

ACTION:  Interim  njle  wifh  req'ipsts  fnr 

comments. 

SUMMARY:  This  interim  rule  implements 

certain  provisions  of  the  .Miscellaneous 
and  Technical  Immigration  and 
Naturalization  Amendments  of  1991, 
Public  Law  102-232.  December  12.  1991. 
83  it  relates  to  aliens  seeking 
ncnimm.igrijnt  classification  and 
admission  to  the  U.aited  States  und.;r 
section  101(aHl5)(H)  of  the  Immigration 
and  Nationality  Act  (Act)  Pulihc  Law 
102-232  altered,  among  other  things,  the 
procedures  for  petitioning  for  H-lB 
nonimmigrants  and  established  new 
eligibility  criteria  for  foreign  physirians 
seekmg  employment  m  the  medical 
profession  m  the  United  States.  This  rule 
contains  the  new  procedures  required 
by  the  legislation  and  makrs  Service 
policy  consistent  with  the  mter.t  of 
Congress.  This  rule  sets  forth  the  new 
filing  procedures  and  eligibility 
standards  and  clarifies  for  businesses 
and  the  general  public  the  requirements 
for  classification  and  admassion. 
DATES:  This  interim  rule  is  effective 
March  31,  1992.  Written  comm.ents  must 
be  submitted  on  or  before  June  6,  1992. 
ADDRESSES:  Please  submit  written 
ccmments.  in  triplicate,  to  the  Records 
SystemiS  Division.  Director,  Policy 
Directives  and  Instructions  Branch. 
Immigration  and  Naturalization  Service, 
425  I  Street,  NVV  ,  room  5034, 


Washington.  DC  20538.  To  ensure  proper 

handling  please  reference  the  INS 
number  1452-92  on  your 
correspondenc  r- 
FOR  FURTHER  INFORMATION  CONTACT: 

John  W.  Brown,  Senior  Immigration 
Examiner,  Adjudications  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  room  7215. 
W.ishington,  DC  20536.  telephone  (202) 
.514-3240. 

SUPPUEMENTARV  INFORMATION:  The 
Immigration  Act  of  1990  ;IMMACT). 
Public  Law  101-649,  November  29, 1990, 
dramatically  altered  the  H-lB 
nonimmigrant  classirication.  IMMACT 
removed  prominent  aliens  from  the  H- 
IB  nonimmigrant  classification  and 
required  prospective  employers  to 
obtain  an  approved  labor  condition 
application  from  the  Department  of 
Labor  prior  to  the  admission  of  the  H-lB 
noiiimmigrant  into  the  United  States. 
The  labor  condition  application  process 
as  described  in  LMMACT  also  requires 
the  prospective  employer  to  make 
certain  assurances  to  the  Department  of 
Labor  concerning  the  alien's 
employment  in  the  United  States.  For 
example,  the  employer  is  required  to 
attest  that  the  alien  will  be  paid  the 
prevailing  or  actual  wage  for  the 
occupation  and  thdt  the  working 
conditions  offered  to  the  alien  will  not 
adversely  affect  the  working  conditions 
of  similarly  employed  workers. 

IMM.ACT  aUo  authorized  the 
Secretary  of  Labor  to  make  findings 
concerning  the  validity  and  accuracy  of 
the  information  furnished  by  prospective 
employers,  IMMACT  gave  the  Secretary 
of  Labor  the  authority  to  impose  severe 
penalties  on  employers  who  make 
misrepresentations  on  the  labor 
condition  application  or  who  fail  to  meet 
the  conditions  listed  on  the  application. 

On  October  22, 1991,  at  56  FR  54720, 
the  Department  of  Labor  published  an 
interim  rule  implementing  provisions  of 
IMMACT.  These  provisions  generated  a 
substantial  number  of  comments  from 
the  public.  The  public  was  concerned 
about  the  severity  of  the  penalty 
provisions  which  could  be  imposed  upon 
employers.  In  addition,  the  public  was 
concerned  with  the  regulatory 
provisions  relating  to  the  documentation 
required  to  establish  the  prevailing 
wage. 

In  response  to  the  public's  concerns. 
Congress  incorporated  a  number  of 
provisions  m  Pi.M  '  L-iw  102-232  to 


make  corrections  to  the  new  provisions 
created  by  IMMACT.  Specifically. 
Public  Law  102-232  amended  the 
definition  of  an  H-lB  nonimmigrant 
alien  by  deleting  the  requirement  that 
the  intending  employer  obtain  an 
approved  labor  condition  application 
prior  to  the  alien's  admission  into  the 
United  States.  The  statute  now  requires 
only  that  the  intending  employer  submit 
a  certification  from  the  Department  of 
Labor  that  an  application  was  filed.  This 
interim  rule  removes  all  references  to  an 
approved  labor  condition  application 
and  replaces  the  references  with 
language  comporting  with  the  statute. 

Public  Law  102-232  also  amended  the 
language  found  in  IMMACT  relating  to 
the  criteria  which  the  Secretary  of  Labor 
could  use  in  invoking  the  penalty 
provisions  relating  to 
misrepresentations  and  omissions  on  the 
labor  condition  application.  This  interim 
rule  tracks  the  amended  language 
contained  in  the  statute. 

Lastly,  prior  to  the  passage  of 
IMMACT,  alien  graduates  of  foreign 
medical  schools  were  excluded  from 
classification  as  H-lB  nonimmigrants 
unless  they  were  coming  to  the  United 
States  pursuant  to  an  invitation  from  a 
public  or  nonprofit  private  educational 
or  research  institution  to  teach  or 
conduct  research.  These  physicians 
were  not  authorized  to  perform  direct 
patient  care  unless  it  was  incidental  to 
the  teaching  or  research.  This 
restriction,  however,  was  not  contained 
in  IMMACT,  thereby  allowing  graduates 
of  foreign  medical  schools  to  perform 
direct  patient  care  in  the  United  States. 

Public  Law  102-232  addressed  the 
issue  of  foreign  physicians  coming  to  the 
United  States  to  perform  services  in  the 
medical  profession.  The  legislation 
provided  that  these  aliens  could  obtain 
H-lB  classification  in  either  of  two 
ways. 

First  (mirroring  the  pre-IMMACT 
statutory  language),  an  alien  may  be 
accorded  H-lB  classification  if  the  alien 
is  coming  to  the  United  States  pursuant 
to  an  invitation  from  a  public  or 
nonprofit  private  educational  or 
research  institution  or  agency  to  teach 
or  conduct  research. 

Second,  an  alien  may  be  accorded  H- 
IB  classification  if  he  or  she  has  passed 
the  Federation  Licensing  Examination 
(FLEX)  or  an  equivalent  examination  as 
determined  by  the  Secretary  of  Health 
and  Human  Services.  Eligibility  under 


ni-B 
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this  criterion  also  requires  a 
demonstration  that  the  alien  has 
competency  in  oral  and  written  English 
or  that  the  alien  has  graduated  from  a 
school  of  medicine  accredited  by  a  body 
or  bodies  approved  for  that  purpose  by 
the  Secretary  of  Education. 

The  Service  views  the  first  criterion 
for  foreign  physicians  to  obtain  H-lB 
classification  as  being  identical  to  the 
pre-IMMACT  legislation.  Therefore,  an 
alien  who  is  accorded  H-lB 
classification  on  the  basis  of  the  first 
criterion  discussed  above  may  not 
engage  in  direct  patient  care  unless  it  is 
incidental  to  the  research  or  teaching. 
The  second  criterion  allows  for  the 
admission  of  foreign  physicians  as  H-lB 
nonimmigrants  to  perform  direct  patient 
care.  In  order  to  obtain  H-lB 
classification  under  this  criterion,  it 
must  be  established  that  the  alien  has 
passed  the  FLEX  and  is  competent  in  the 
English  language.  To  establish 
competency  in  the  English  language,  the 
Service  will  require  evidence  that  the 
alien  has  passed  the  English  test  given 
by  the  Educational  Commission  for 
Foreign  Medical  Graduates  (ECFMC). 
The  ECFMG  English  test  is  currently 
being  utilized  for  physicians  seeking  to 
enter  the  United  States  under  J-1 
nonimmigrant  programs  and  is  a  reliable 
and  valid  test  for  determining  the 
English  competency  of  foreign 
physicians.  The  Service  is  unaware  of 
the  existence  of  a  comparable  English 
test  for  physicians  but  will  list  in  the 
final  rule  any  other  test  determined  to 
be  comparable. 

It  should  be  noted  that  the  interim  rule 
makes  no  distinction  between  alien 
graduates  of  foreign  or  United  States 
medical  schools  as  no  distinction  is 
found  in  the  statute. 

Petitions  for  H-lB  alien  physicians 
are  subject  to  the  labor  condition 
application  process  as  well  as  the  65.000 
numerical  limitation  imposed  by 
IMMACT  Additionally.  H-lB  petitions 
for  foreign  physicians  under  both 
criteria  must  be  accompanied  by 
evidence  that  the  physician  is 
authorized  by  the  state  of  intended 
employment  to  perform  the  duties  of  the 
proffered  position. 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provisions 
for  post-promulgation  public  comment, 
is  based  upon  the  "good  cause" 
exception  found  at  5  U.S.C.  553(b)(B) 
and  (d)(3).  The  reasons  and  the 
necessity  for  immediate  implementation 
of  this  interim  rule  without  prior  notice 
and  comment  are  as  follows:  the 
statutory  provisions  addressed  in  this 
rule  became  effective  retroactive  to  the 
enactment  date  of  IMMACT.  November 
29, 1990.  It  is  clear  that  the 


Congressional  intent  was  to  implement 
this  provision  of  IMMACT  immediately 
and  any  further  delay  would  be  contrary 
to  this  intent.  A  notice  and  comment 
period  for  a  proposed  rule  would  have 
been  impractical  and  contrary  to  the 
public  interest.  Moreover,  this  interim 
rule  confers  a  benefit  upon  eligible 
persons  and  does  not  impose  a  penalty 
of  any  kind.  It  is  imperative  that  this 
interim  rule  become  effective  upon 
publication  so  that  those  persons  who 
are  entitled  to  the  benefit  may  apply 
accordingly. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
considered  to  be  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291. 
nor  does  this  rule  have  Federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  E.0. 12612. 

Ust  of  Subjects  in  8  CFR  Part  214 

Administrative  practice  and 
procedures.  Aliens,  Authority  delegation 
(Government  agencies).  Employment. 
Organization  and  functions 
(Government  Agencies),  Passports  and 
visas. 

Accordingly,  part  214  of  chapter  I  of ' 
title  8  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 


PART  214— NONIMMIGRANT  C  L  A  ^Sc S 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

.Authority:  8  U.S.C.  1101. 1103, 1184,  11863:  8 
CFR  part  2. 

2.  Section  214.2  is  amended  by 
revising; 

a.  Paragraph  (h)(l){ii)(B)(i): 

b.  Parag-aphs  (h)(4)(i)(B)  (7)  through 

[6]: 

c.  Paragraphs  (h)(4)(iii)(B)(7). 
(h)(4)(vi)(A)(2):  (h)(4)(ix);  and 

d.  Paragraphs  {h)(9)(iii)(B)(7}  to  read 
as  follows: 

§  214.2    Special  requirements  for 

admission,  extension,  and  maintenance  of 

status. 

•         «         «         *         * 

(h)  •  •  * 

(1)  *  •  * 
(ii)  '  *  * 

(B) •  •  • 

[1]  To  perform  services  in  a  specialty 
occupation  (except  registered  nurses, 
agricultural  workers,  and  aliens  of 
extraordinary  ability  or  achievement  in 
the  sciences,  education,  or  business) 
described  in  section  214(i)(l)  of  the  Act, 
that  meets  the  requirements  of  section 


214(i)(2)  of  the  Act,  and  for  whom  the 
Secretary  of  Labor  has  determined  and 
certified  to  the  Attorney  General  that 
the  prospective  employer  has  filed  a 
labor  condition  application  under 
section  212(n)(l)  of  the  Act: 

.  •  *  •  • 

(4)  •  *  * 
(i)  •  *  * 
(B) •  •   • 

(;)  Before  filing  a  petition  for  H-lB 
classification  in  a  specialty  occupation, 
the  petitioner  shall  obtain  a  certification 
from  the  Department  of  Labor  that  it  has 
filed  a  labor  condition  application  in  the 
occupational  specialty  in  which  the 
alien(s)  will  be  employed. 

(2)  Certification  by  the  Department  of 
Labor  of  a  labor  condition  application  in 
an  occupational  classification  does  not 
constitute  a  determination  by  that 
agency  that  the  occupation  in  question 
is  a  specialty  occupation.  The  director 
shall  determine  if  the  application 
involves  a  specialty  occupation  as 
defined  in  section  214(i)(l)  of  the  Act. 
The  director  shall  also  determine 
whether  the  particular  alien  for  whom 
H-lB  classification  is  sought  qualifies  to 
perform  services  in  the  specialty 
occupation  as  prescribed  in  section 
214(i)(2)of  the  Act. 

[3]  If  all  of  the  beneficiaries  covered 
by  an  H-lB  labor  condition  application 
have  not  been  identified  at  the  time  a 
petition  is  filed,  petitions  for  newly 
identified  beneficiaries  may  be  filed  at 
any  time  during  the  validity  of  the  labor 
condition  application  using  photocopies 
of  the  same  application.  Each  petition 
must  refer  by  file  number  to  all 
previously  approved  petitions  for  that 
labor  condition  application. 

[4]  When  petitions  have  been 
approved  for  the  total  number  of 
workers  specified  in  the  labor  condition 
application,  substitution  of  aliens 
against  previously  approved  openings 
shall  not  be  made.  A  new  labor 
condition  application  shall  be  required. 

(5)  If  the  Secretary  of  Labor  notifies 
the  Service  that  the  petitioning  employer 
has  failed  to  meet  a  condition  of 
paragraph  (B)  of  section  212(n)(l)  of  the 
Act  in  its  labor  condition  application, 
has  substantially  failed  to  meet  a 
condition  of  paragraphs  (C)  or  (D)  of 
section  212(n)(l)  of  the  Act,  has  willfully 
failed  to  meet  a  condition  of  paragraph 
(A)  of  section  212(n)(l]  of  the  Act,  or  has 
misrepresented  any  material  fact  in  the 
application,  the  Service  shall  not 
approve  new  petitions  in  specialty 
occupations  for  that  employer  or  extend 
the  stay  of  aliens  employed  in  specialty 
occupations  by  that  employer  for  a 
period  of  one  year  from  the  date  of 
receipt  of  such  nc'.ice. 
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[6]  If  the  employer's  labor  condition 
application  is  suspended  or  invalidated 
by  the  Department  of  Labor,  the  Service 
will  not  suspend  or  revoke  the 
employer's  approved  petitions  for  aliens 
already  employed  in  specialty 
occupations  if  the  employer  has  certified 
to  the  Departm.ent  of  I^bor  that  it  will 
comply  with  the  terms  of  the  labor 
condition  application  for  the  duration  of 
the  authorized  stay  of  aliens  it  employs. 
***** 

(iii)  *  *  * 

(B)  •  *  * 

(7)  A  certification  from  the  Secretary 
of  Labor  that  the  petitioner  has  filed  a 
labor  condition  application  with  the 
Secretary, 
***** 

(vi)  *   *   * 

(A)  *   *   * 

[2]  The  requirements  relating  to  a 
labor  condition  application  from  the 
Department  of  Labor  shall  not  apply  to 
petitions  involving  DOD  cooperative 
research  and  development  projects  or 
coproduction  projects. 
***** 

(ixj  Criteria  and  documentary 
requirements  for  H-lB  petitions  for 
physicians. — (A)  Beneficiary 's 
requirements.  An  H-lB  petition  for  a 
physician  shall  be  accompanied  by 
evidence  that  the  physician: 

[1)  Has  a  license  or  other 
authorization  required  by  the  state  of 
intended  employment  to  practice 
medicine  if  the  physician  will  perform 
direct  patient  care  and  the  state  requires 
the  license  or  authorization,  and 

[2]  Has  a  full  and  unrestricted  license 
to  practice  medicine  in  a  foreign  state  or 
has  graduated  from  a  medical  school  in 
the  United  States  or  in  a  foreign  state. 

(B)  Petitioner's  requirements.  The 
petitioner  must  establish  that  the  alien 
physician: 

[1]  Is  coming  to  the  United  States 
primarily  to  teach  or  conduct  research, 
or  both,  at  or  for  a  public  or  nonprofit 
priva'e  educational  or  research 
instilution  or  agency,  and  that  no  patient 
care  will  be  performed,  except  that 
which  is  incidental  to  the  physician's 
teaching  or  research;  or 

(2)  The  alien  has  passed  the 
Federation  Licensing  Examination  (or  an 
equivalent  examination  as  determined 
by  the  Secretary  of  Health  and  Human 
Services);  and 

[i)  Has  competency  in  oral  and 
written  English  which  shall  be 
demonstrated  by  the  passage  of  the 
English  language  proficiency  test  given 
by  the  Educational  Commission  for 
Foreign  Medical  Graduates;  or 

(/;]  Is  a  graduate  of  a  school  of 
medicine  accredited  by  a  body  or  bodies 


approved  for  that  purpose  by  the 

Secretary  i.>f  Eduratinn 

(9)  •   •   • 

(iii)*   •  • 

(B)(7)  H-lB petition  in  a  specialty 
occupation.  An  approved  petition 
classified  under  section 
101(a)(15){H)(i)(b)  of  the  Act  for  an  alien 
in  a  specialty  occupation  shall  be  valid 
for  a  period  of  up  to  three  years  but  may 
not  exceed  the  validity  period  of  the 
labor  condition  application. 
***** 

Dated:  March  12, 1992. 
Gene  McNary, 

Commissioner,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  92-«131  Filed  4-8-92;  8.45  am] 
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8CFRPart214 
(INS  1454-92) 

Temporary  Alien  Workers  Seeking  H- 
1B,  0,  and  P  Classifications  Under  the 
Immigration  and  Nationality  Act 

AGENCY.  Immigration  and  Naturalization 

Service,  Justice. 

action:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  implements 
certain  provisions  of  the  Miscellaneous 
and  Technical  Immigration  and 
Naturalization  Amendments  of  1991  as  it 
relates  to  aliens  seeking  nonimmigrant 
classification  and  admission  to  the 
United  States  under  sections 
101(a)(15)(H),  (O).  and  fP)  of  the 
Immigration  and  Nationality  Act  (Act). 
These  amendments  altered,  among  other 
things,  the  eligibility  requirements  for 
the  H-lB,  O,  and  P  nonimmigrant 
classifications.  This  rule  contains  the 
new  procedures  required  for  these 
revised  classifications  and  makes 
Service  policy  consistent  with  the  intent 
of  Congress.  This  rule  sets  forth  the  new 
filing  procedures  and  eligibility 
standards  and  clarifies  for  businesses 
and  the  general  public  the  requirements 
for  classification  and  admission. 
DATES:  This  interim  rule  is  effective 
April  1, 1992,  Written  comments  must  be 
submittrd  on  or  before  June  8, 1992. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Records 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NVV.,  room  5304, 
Washington,  DC  20536.  To  ensure  proper 


hal 

14' 


nw  ;  U  ase  refer  to  the  INS  number 
\  our  correspondence. 


FOB  FURTHER  INFORMATION  CONTACT 

John  ;\    !      ,v      :^(  :., or  Immigration 
Examiner,  Adjudications  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street.  NW.,  room  7215, 
Washington,  DC  20536,  telephone  (202) 
514-3240. 

SUPPLEMENTARY  !Nf  ORM ,!, '■  iOM:  The 

Immigration  Act  of  1990  (IMMACT), 
Public  Law  101-649,  November  29, 1990, 
created,  among  other  things,  the  O  and  P 
nonimmigrant  classifications.  Under 
IMMACT,  the  O-l  nonimmigrant 
classification  included  aliens  of 
extraordinary  ability  in  the  fields  of  the 
sciences,  arts,  education,  business,  or 
athletics  as  well  as  aliens  of 
extraordinary  achievement  in  the 
motion  picture  and  television  industry. 
The  0-2  classification  included  aliens 
accompanying  and  assisting  O-l  artists 
and  athletes.  The  P-1  nonimmigrant 
classification  included  entertainers  and 
athletes  who  are  recognized 
internationally  as  being  outstanding  in 
their  fields.  The  P-2  classification 
included  artists  and  entertainers  coming 
to  the  United  States  under  a  reciprocal 
exchange  agreement.  The  P-3 
classification  included  artists  and 
entertainers  coming  to  the  United  States 
under  a  culturally  unique  program. 
These  nonimmigrant  classifications 
were  to  become  effective  on  October  1, 
1991,  but  the  full  implementation  of 
these  classifications  was  delayed  until 
April  1, 1992,  by  the  Armed  Forces 
Immigration  Adjustment  Act  of  1991 
(Pub.  L  102-110)  which  was  signed  into 
law  on  October  1, 1991.  Public  Law  102- 
110  provided  that  foreign  artists, 
entertainers,  and  athletes  as  well  as 
fashion  models  were  to  be  included  in 
the  H-lB  nonimmigrant  category  until 
April  1, 1992.  The  P-2  nonimmigrant 
classification  and  the  O-l  nonimmigrant 
classification  as  it  related  to  aliens  of 
extraordinary  ability  in  the  fields  of  the 
sciences,  education,  or  business, 
however,  became  effective  on  October  1, 
1991. 

This  rule  amends  the  Service's 
regulations  at  8  CFR  214.2  to  refiect  the 
changes  made  by  the  Miscellaneous  and 
Technical  Immigration  and 
Naturalization  Amendments  of  1991, 
Public  Law  102-232,  December  12, 1991. 
Some  of  the  major  changes  are 
discussed  below. 


li 


Classification 


Public  Law  102-232  provides  for  the 
inclusion  of  fashion  models  of 
distinguished  merit  and  ability  in  the  H- 
IB  classification.  The  Service  has 
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interpreted  the  term  "distinguished  merit 
and  ability"  in  the  same  manner  that  it 
did  prior  to  IMMACT,  i.e.,  the  fashion 
model  must  be  prominent  in  his  or  her 
field.  This  rule  contains  standards  for 
establishing  the  alien's  prominence 
which  are  very  similar  to  the  pre- 
IMMACT  standards  for  prominent 
aliens. 

Since  fashion  models  are  H-lB 
nonimmigrants,  prospective  employers 
must  obtain  a  certification  from  the 
Secretary  of  Labor  that  they  have  filed  a 
labor  condition  application  with  the 
Secretary. 

The  prominent  artists,  entertainers, 
and  athletes  who  were  previously 
included  in  the  H-lB  nonimmigrant 
classification  are  now  included  in  the  O 
and  P  nonimmigrant  classifications. 

The  definition  of  the  terms 
"accompanying  alien"  and  "groups" 
have  been  removed  from  the  H-lB 
classification  since  they  are  no  longer 
applicable.  Petitions  for  H-lB 
nonimmigrants  may  be  submitted  on 
behalf  of  individual  aliens  only.  Further, 
aliens  employed  in  specialty 
occupations  and  in  the  field  of  fashion 
modeling  do  not  normally  require 
arrnrnpanying  support  personnel. 

0  \'isa  Classification 

Effective  April  1, 1992,  aliens  of 
extraordinary  ability  in  the  fields  of  arts 
and  athletics  as  well  as  aliens  of 
extraordinary  achievement  in  the 
motion  picture  and  television  industry 
will  be  included  in  the  O-l 
nonimmigrant  categorj-,  along  with 
aliens  of  extraordinary  ability  in  the 
sciences,  education,  and  business. 

The  O-l  classification  for  aliens  of 
extraordinary  ability,  except  in  the  field 
of  arts,  requires  a  different  and  higher 
standard  than  the  O-l  classification  for 
aliens  of  extraordinary  achievement  in 
the  motion  picture  and  television 
industry.  Separate  qualifying  standards 
for  aliens  of  extraordinary  achievement 
are  included  in  this  rule. 

Public  Law  102-232  has  defined  the 
term  extraordinary  ability  in  the  field  of 
arts  to  mean  "distinction."  The  Service 
has  interpreted  the  term  "distinction"  to 
mean  prominence.  This  interim  rule 
contains  standards  reflecting  that 
interpretation.  The  standards  for  an  O-l 
alien  of  extraordinary  ability  in  the  arts 
are  identical  to  the  standards  for  an 
alien  of  extraordinary  achievement  in 
the  motion  picture  or  television  industry. 

A  petition  for  an  O-l  alien  can  now 
be  approved  for  an  event  or  events. 
However,  the  petitioner  is  required  to 
list  on  the  petition  the  events  in  which 
the  beneficiary  will  participate.  Minor 
adjustments  to  the  itinerary  during  the 
validity  of  the  petition  do  not  require  the 


filing  of  an  amended  petition.  Further 
details  concerning  the  amended  petition 
procedure  will  be  set  forth  in  the 
Service's  operations  instructions. 
Extensions  of  stay  may  be  granted  to  the 
beneficiary  only  to  complete  the  event 
or  events  listed  on  the  petition. 

The  petitioner  is  no  longer  required  to 
establish  that  the  O-l's  admission  to  the 
United  States  will  substantially  benefit 
the  United  States.  However,  the 
petitioner  is  still  required  to  establish 
that  the  position  requires  the  services  of 
an  O-l  alien.  Public  Law  102-232  also 
altered  the  language  found  in  IMMACT 
concerning  the  consultation  process  by 
requiring  that  the  petition  be 
accompanied  by  an  advisory  opinion 
when  the  petition  is  filed.  The  Service 
will  no  longer  obtain  advisory  opinions 
for  a  petitioner  unless  the  case  is  to  be 
expedited  otherwise  the  petition  will  be 
denied.  This  rule  contains  language 
reflecting  the  new  requirement.  As 
required  by  Public  Law  102-232,  this  rule 
also  contains  a  procedure  for  the 
Service  to  obtain  an  expedited  advisory 
opinion  in  the  case  of  petitions  for 
artists,  entertainers,  and  athletes. 

The  0-2  accompanying  aliens  must  be 
coming  to  the  United  States  to  assist  in 
the  artistic  or  athletic  performance  of  an 
O-l  alien,  be  an  integral  part  of  the 
performance,  and  have  critical  skills  and 
experience  with  the  O-l  artist  or 
athlete.  When  the  petition  involves  a 
motion  picture  or  television  production, 
the  0-2  accompanying  alien  must  have 
a  pre-existing,  longstanding  working 
relationship  with  the  O-l  ahen,  or  it 
must  be  demonstrated  that  the 
continuing  participation  of  the 
accompanying  alien  is  essential  to 
successful  completion  of  a  production 
where  significant  production  will  take 
place  both  inside  and  outside  the  United 
States.  The  standards  for  the  0-2 
classification  were  taken  from  the 
statute. 

The  rule  prohibits  an  0-2  alien  from 
changing  employers  in  the  United  States 
unless  in  conjunction  with  a  change  of 
employers  by  the  O-l  alien  since  the  O- 
2  alien  is  expected  to  have  critical  skills 
relating  to  the  O-l's  performance  or  pre- 
existing, longstanding  working 
relationship  with  the  O-l. 

The  rule  also  allows  that  more  than 
one  0-2  alien  may  be  included  in  a 
petition  if  they  support  the  same  O-l 
alien  for  the  same  events  or 
performances  and  in  the  same  location. 
This  requirement  will  result  in  the 
expeditious  adjudication  of  petitions  for 
0-2  accompanying  aliens. 

The  petitioner  and  the  employer  for  an 
O-l  or  0-2  alien  are  now  hable  for  the 
return  transportation  of  the  alien  abroad 
in  the  case  where  the  alien's 


employment  terminates  for  reasons 
other  than  voluntary  termination. 

P  Visa  Classification 

P-1  classification  for  internationally 
recognized  athletes 

The  P-1  classification  applies  to 
athletes  who  are  internationally 
recognized  for  their  performances  as 
individual  athletes  or  members  of 
athletic  teams.  An  employer  must 
petition  for  the  aiien  to  come  to  the 
United  States  to  participate  in  a  specific 
athletic  competition.  Consultation  with  a 
labor  organization  that  has  expertise  in 
the  specific  field  of  athletics  is  required 
before  the  Service  can  approve  a 
petition. 

P-1  classification  for  members  of 
internationally  recognized 
entertainment  groups 

The  P-1  classification  also  applies  to 
entertainment  groups  that  have  been    . 
recognized  internationally  as  being 
outstanding  in  the  discipline  for  a 
sustained  and  substantial  period  of  time. 
An  individual  entertainer  cannot  qualify 
for  P-1  classification,  just  as  an 
entertainment  group  cannot  qualify  for 
O-l  classification.  Seventy-five  percent 
of  the  members  of  a  group  must  have 
had  a  sustained  and  substantial 
relationship  with  the  group  (ordinarily 
one  year)  and  provide  functions  integral 
to  the  group.  Ahen  circus  personnel  are 
exempt  from  the  above  requirements. 
The  one-year  group  membership  may  be 
waived  by  the  Service  in  the  case  of 
exigent  circumstances.  The  international 
recognition  requirement  for  a  group  may 
also  be  waived  in  special  circumstances 
by  the  director  in  the  case  of  certain 
nationally  known  groups  The  group 
must  be  petitioned  for  and  may  be 
admitted  for  a  period  of  time  necessary 
to  complete  the  performance  or 
performances,  Consultation  with  labor 
organizations  which  have  expertise  in 
the  aUen's  field  of  endeavor  is  required 
before  the  Service  can  grant  P-1 
classification  to  an  entertainment  group. 

P-2  classification  for  artist  or 
entertainer  in  a  reciprocal  exchange 
program 

Public  Law  102-232  slightly  altered  the 
definition  of  the  P-2  classification.  The 
definition  now  includes  reciprocal 
agreements  between  the  United  States 
and  an  organization  or  organizations  in 
one  or  more  foreign  states.  Previously, 
the  statute  provided  that  the  reciprocal 
agreement  had  to  have  been  between 
the  United  States  and  an  organization  m 
one  or  more  foreign  states.  The  rule  that 
prevented  readmission  of  P-2  and  P-3 
nonimmigrants  until  such  aliens 
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rprr.ained  outside  of  the  United  States 
for  a  least  90  days  has  also  been 
eliminated  by  the  legislation. 

P-3  classification  for  artists  or 
entertainers  in  culturally  unique 

programs 

The  Service  interprets  the  P-3 
classification  for  artists  and  entertainers 

in  culturally  unique  programs  as  the 
replacement  category  for  the  prior  H-lB 
prominence  category  for  unique  and 
traditional  artists.  Both  com.mercial  and 
noncommercial  performances  are 
permitted  under  this  classification. 
Consultation  with  a  labor  organization 
that  has  expertise  in  the  specific  field  of 
entertainment  is  required  before  the 
Ser\'ice  can  grant  P-3  classification. 

Procedures  for  filing  for  multiple 
beneficiaries 

This  rule  contains  the  requirement 
that  if  more  than  one  beneficiary  is 
included  in  a  petition  and  the 
beneficiaries  will  be  applying  for  visas 
at  more  than  one  consulate,  the 
petitioner  shall  submit  a  separate 
petition  for  each  consulate.  The  Service 
realizes  that  the  filing  fees  for  this 
situation  could  become  very  expensive 
for  petitioners.  In  order  to  avoid  any 
unnecessary  expenses  for  petitioners, 
the  Service  is  requesting  comments  as  to 
how  this  procedure  can  be  amended. 

Consultation  procedures 

Public  Law  102-232  altered  the 
language  found  in  IMMACT  concerning 
the  consultation  process  by  requiring 
that  the  petition  be  accompanied  by  an 
advisory  opinion  when  the  petition  is 
filed.  The  rule  contains  language 
reflecting  this  new  requirement.  As 
required  by  statute,  this  rule  also 
contains  a  procedure  for  the  Service  to 
obtain  an  expedited  advisory  opinion  in 
the  case  of  petitions  for  artists, 
entertainers,  and  athletes. 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provisions 
for  post-promulgation  public  comment, 
is  based  upon  the  "good  cause'" 
exceptions  found  at  5  U.S.C.  553(b)(B) 
and  553(d)(3).  The  statutory  provisions 
addressed  in  this  rule  will  become 
effective  on  April  1, 1992  leaving 
insufficient  time  to  publish  a  proposed 
rule  with  request  for  comments  followed 
by  a  final  rule. 

The  information  collection 
requirement  contained  in  this  rule  has 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  The  clearance  number  for  ihis 
collection  is  contained  in  8  CFR  299.5 
Display  of  Control  Numbers. 


In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
considered  to  be  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291. 
nor  does  this  rule  have  Federalism 
implications  warranting  the  preparation 
of  a  Federahsm  Assessment  in 
accordance  with  E.0. 12612. 

List  of  Subjects  in  8  CFR  Part  2 ;  5 

Admmistrative  practice  and 
procedure.  AHens,  Authority  delegation 
(Government  agencies).  Employment, 
Organization  and  functions 
(Government  agencies).  Passports  and 
visas. 

Accordingly,  part  214  or  chapter  I  of 
title  8  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103. 1184, 1186a;  8 
CFR  part  2. 

2.  Section  214.2  is  amended  by: 

a.  Revising  paragraphs  (h)(l)(i)  and 
(h)(l)(ii)(B)(5); 

b.  Removing  paragraph  (h)(l)(ii)(B)(4): 

c.  Revising  the  heading  of  paragraph 
(h)(4); 

d.  Revising  paragraph  (h)(4)(l)(A)(5); 

e.  Removing  paragraph  (h)(4)(i)(A)(4); 

f.  Revising  paragraph  (h)(4)(i)(C): 

g.  Removing  paragraph  (h)(4)(i)(D); 
h.  Revising  paragraph  (h)(4)(ii); 

i.  Revising  paragraph  (h)(4)(vii)(A); 

j.  Revising  paragraph  (h)(4)(vii)  (B) 
and  (C): 

k.  Removing  paragraph  (h)(4){vii)(D); 

I.  Removing  paragraph  (h)(4)(viii); 

m.  Redesignating  paragraph  (h)(4)(ix) 
as  (h)(4)(viii); 

n.  Revising  paragraph  (h)(9)(iii)(B)(J): 

0.  Removing  paragraph  (h)(9)(iii)(B)(4); 

p.  Revising  paragraph  (h)(13)(iii)(A); 
and  by 

q.  Revising  paragraph  (h)(15)(ii)(B)(;) 
to  read  as  follows: 

S  214.2     Special  requirements  for 

admission,  eitenslon,  and  maintena-icp  o* 

status. 

•         •         .         .         . 

(h)  Temporary  employees — (1) 
Admission  of  temporary  employees — (i) 
General.  Under  section  101(a)(15)(H)  of 
the  Act,  an  alien  may  be  authorized  to 
come  to  the  United  States  temporarily  to 
perform  services  or  labor  for,  or  to 
receive  training  from,  an  employer,  if 
petitioned  for  by  that  employer.  Under 
this  nonimmigrant  category,  the  alien 
may  be  classified  as  follows:  under 


section  101(a)(15)(H)(i)(a)  of  the  Act  as  a 
registered  nurse;  under  section 
101(a)(15)(H)(i)(b)  of  the  Act  as  an  alien 
who  is  coming  to  perform  services  in  a 
specialty  occupation,  services  relating  to 
a  Department  of  Defense  (DOD) 
cooperative  research  and  development 
project  or  coproduction  project,  or 
services  as  a  fashion  model  who  is  of 
distinguished  merit  and  ability;  under 
section  101(a)(15){H)(ii)(a)  of  the  Act  as 
an  alien  who  is  coming  to  perform 
agricultural  labor  or  services  of  a 
temporary  or  seasonal  nature;  under 
section  101(a)(15)(H)(ii)(b)  of  the  Act  as 
an  alien  coming  to  perform  other 
temporary  services  or  labor,  or  under 
section  101(a)(15)(H)(iii)  of  the  Act  as  an 
alien  who  is  coming  as  a  trainee  or  as  a 
participant  in  a  special  education 
exchange  visitor  program.  These 
classifications  are  called  H-IA,  H-lB, 
H-2A,  H-2B,  and  H-3,  respectively.  The 
employer  must  file  a  petition  with  the 
Service  for  review  of  the  services  or 
training  and  for  determination  of  the 
alien's  eligibility  for  classification  as  a 
temporary  employee  or  trainee,  before 
the  alien  may  apply  for  a  visa  or  seek 
admission  to  the  United  States.  This 
paragraph  sets  forth  the  standards  and 
procedures  applicable  to  these 
classifications, 
(ii)  •  •  / 

(B)  *  •  * 

[3]  To  perform  services  as  a  fashion 
model  of  distinguished  merit  and  ability 
and  for  whom  the  Secretary  of  Labor 
has  determined  and  certified  to  the 
Attorney  General  that  the  prospective 
employer  has  filed  a  labor  condition 
application  under  section  212(n)(l)  of 
the  Act. 
*        •        *        •        • 

(4)  Petition  for  alien  to  perform 
services  in  a  specialty  occupation, 
serx-ices  relating  to  a  DOD  cooperative 
research  and  development  project  or 
coproduction  project,  or  ser\'ices  of 
distinguished  merit  and  ability  in  the 
field  of  fashion  modeling  (H-lBf 

(i)(A)  *  *  • 

[3]  Will  perform  services  in  the  field 
of  fashion  modeling  and  who  is  of 
distinguished  merit  and  ability. 
«        •        •        «        • 

(C)  General  requirements  for  petitions 
involving  an  alien  of  distinguished  merit 
and  ability  in  the  field  of  fashion 
modeling. — H-lB  classification  may  be 
granted  to  an  alien  who  is  of 
distinguished  merit  and  ability  in  the 
field  of  fashion  modeling.  An  alien  of 
distinguished  merit  and  ability  in  the 
field  of  fashion  modeling  is  one  who  is 
prominent  in  the  field  of  fashion 
modeling.  The  alien  must  also  be  coming 
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to  the  United  States  to  perform  services 
which  require  a  fashion  model  of 
prominence.  i 

(ii)  Definitions. 

Prominence  means  a  high  level  of 
achievement  in  the  field  of  fashion 
modeling  evidenced  by  a  degree  of  skill 
and  recognition  substantially  above  that 
ordinarily  encountered  to  the  extent  that 
a  person  described  as  prominent  is 
renowned,  leading,  or  well-known  in  the 
P.eld  of  fashion  modeling. 

Regonized  authority  means  a  person 
or  an  organization  with  expertise  in  a 
particular  field,  special  skills  or 
knowledge  in  that  field,  and  the 
expertise  to  render  the  tj-pe  of  opinion 
requested.  Such  an  opinion  must  state: 
[1]  The  writer's  qualifications  as  an 
expert; 

(2)  The  writer's  experience  giving  such 
opinions,  citing  specific  instances  where 
past  opinions  have  been  accepted  as 
authoritative  and  by  whom; 

[3]  How  the  conclusions  were 
reached;  and 

[4]  The  basis  for  the  conclusions 
supported  by  copies  or  citations  of  any 
research  material  used. 

Specialty  occupation  means  an 
occupation  whicn  requires  theoretical 
and  practical  application  of  a  body  of 
highly  specialized  knowledge  in  fields  of 
human  endeavor  including,  but  not 
limited  to.  architecture,  engineering, 
mathematics,  physical  sciences,  social 
sciences,  medicine  and  health, 
education,  business  specialties, 
accounting,  law,  theology,  and  the  arts, 
and  which  requires  the  attainment  of  a 
bachelor's  degree  or  higher  in  a  specific 
specialty,  or  its  equivalent,  as  a 
m.inimum  for  entry  into  the  occupation 
in  the  United  States. 

United  States  employer  means  a 
person,  firm,  corporation,  contractor,  or 
other  association,  or  organization  in  the 
United  States  which: 

(;)  Engages  a  person  to  work  within 
the  United  States: 

[2]  Has  an  employer-employee 
relationship  with  respect  to  employees 
under  this  part,  as  indicated  by  the  fact 
that  it  may  hire,  pay.  fire,  supervise,  or 
otherwise  control  the  work  of  any  such 
employee;  and 

(J)  Has  an  Internal  Revenue  Service 
Tax  identification  number. 
.        .        •        ♦        • 

(vii)  Criteria  and  documentary 
requirements  for  H-lB  petitions  for 
aliens  of  distinguished  merit  and  ability 
in  the  field  of  fashion  modeling. — (A) 
General.  Prominence  in  the  field  of 
fashion  modeling  may  be  estabhshed  in 
the  case  of  an  individual  fashion  model. 
The  work  which  a  prominent  alien  is 
coming  to  perform  in  the  United  States 


must  require  the  services  of  a  prominent 
alien.  A  petition  for  an  H-lB  alien  of 
distinguished  merit  and  abihty  in  the 
field  of  fashion  modeling  shall  be 
accompanied  by: 

(7)  ijocumentation,  certifications, 
affidavits,  writings,  reviews,  or  any 
other  required  evidence  sufficient  to 
establish  that  the  beneficiary  is  a 
fashion  model  of  distinguished  merit  and 
ability.  Affidavits  submitted  by  present 
or  former  employers  or  recognized 
experts  certifying  to  the  recognition  and 
distinguished  ability  of  the  beneficiary 
shall  specifically  describe  the 
beneficiary's  recognition  and  ability  in 
factual  terms  and  must  set  forth  the 
expertise  of  the  affiant  and  the  manner 
in  which  the  affiant  acquired  such 
information. 

(2)  Copies  of  any  written  contracts 
between  the  petitioner  and  beneficiary, 
or  a  summary  of  the  terms  of  the  oral 
agreement  under  which  the  beneficiary 
will  be  employed,  if  there  is  no  written 
contract. 

(B)  Petitioner's  requirements.  To 
establish  that  a  position  requires 
prominence,  the  petitioner  must 
establish  that  the  position  meets  one  of 
the  following  criteria: 

(1)  The  services  to  be  performed 
involve  events  or  productions  which 
have  a  distinguished  reputation; 

(2f  The  services  are  to  be  performed 
for  an  organization  or  establishment 
that  has  a  distinguished  reputation  for, 
or  record  of.  employing  prominent 
persons. 

(C)  Beneficiary's  requirements.  A 
petitioner  may  establish  that  a 
beneficiary  is  a  fashion  model  of 
distinguished  merit  and  ability  by  the 
submission  of  documentation  showing 
that  the  alien  has  done  any  two  of  the 
following: 

(1)  Has  been  the  recipient  of 
significant  national  or  international 
awards  or  prizes  for  services  performed; 

[2]  Has  achieved  national  or 
international  recognition  for 
achievements  evidenced  by  critical 
reviews  or  other  published  material  by 
or  about  the  alien  in  major  newspapers, 
trade  journals,  magazines,  or  other 
publications; 

[3]  Has  performed  and  will  perform 
services  as  a  fashion  model  for 
employers  that  have  a  distinguished 
reputation; 

(4]  Has  received  recognition  for 
significant  achievements  from 
organizations,  critics,  or  other 
recognized  experts  in  the  field  of  fashion 
modeling.  Such  testimonials  must  be  in  a 
form  that  dearly  indicates  the  author's 
authority,  expertise,  and  knowledge  of 
the  alien's  achievements;  or 


(5)  Ha.s  corrr^.anded  and  now 
commands  a  high  salary  or  other 
substantial  remuneration  for  services  in 
relation  to  others  in  the  field,  as 
evidenced  by  contracts  or  other  reliable 

evidence. 

•        •        •        •        * 

(9)  •    •   • 


(iii)  •   *   • 

(B)  •   •  • 

(J)  H-lB  petition  involving  an  alien  of 
distinguished  merit  and  ability  in  the 
field  of  fashion  modeling.  An  approved 
petition  classified  under  section 
101(a)(15)(H)(i)(b)  of  the  Act  for  an  alien 
of  distinguished  merit  and  ability  in  the 
field  of  fashion  modeling  shall  be  valid 
for  a  period  of  up  to  three  years. 
«        »        •        •        * 

(13)  *  •  • 

(iii)  H-lB  limitation  on  admission.  (A) 
Alien  in  a  specialty  occupation  or  an 
alien  of  distinguished  merit  and  ability 
in  the  field  of  fashion  modeling.  An  H- 
IB  alien  in  a  specialty  occupation  or  an 
alien  of  distinguished  merit  and  ability 
who  has  spent  six  years  in  the  United 
States  under  section  101(a)(15){H)  and/ 
or  (L)  of  the  Act  may  not  seek  extension, 
change  status,  or  be  readmitted  to  the 
United  States  under  section  101(a)(15) 
(H)  or  (L)  of  the  Act  unless  the  alien  has 
resided  and  been  physically  present 
outside  the  United  States,  except  for 
brief  trips  for  business  or  pleasure,  for 
the  immediate  prior  year. 
.        •        *        •        • 

(15)  '  '  • 

(ii)-   •  • 

(B)  H-lB  extension  of  stay— {1)  Alien 
in  a  specialty  occupation  or  an  alien  of 
distinguished  merit  and  ability  in  the 
field  of  fashion  modeling.  An  extension 
of  stay  may  be  authorizi'd  for  a  period  of 
up  to  three  years  for  a  beneficiary  of  an 
H-IB  petition  in  a  specialty  occupation 
or  an  alien  of  disting-jished  meril  and 
ability.  The  alien's  total  period  of  slay 
may  not  exceed  six  years.  The  request 
for  extension  must  be  accompanied  by 
either  a  new  or  a  photocopy  of  the  prior 
certification  from  the  Departmeiit  of 
Labor  that  the  petitioner  continues  to 
have  on  file  a  labor  condition 
application  valid  for  the  period  of  time 
requested  for  the  occupation. 

•  •  •  '  * 

3.  Section  214.2  is  amended  by: 

a.  Revising  paragraph  (o)(l); 

b.  Revising  paragraph  (oK2)(ii)(C): 

c.  Adding  a  new  paragraph 
(o)(2)(ii)(F); 

d.  Revising  paragraph  lo)(3)  (i) 
through  [n\)\ 

e.  Revisiitg  paragraph  {o)(3)(iv) 
introductory  text; 

f.  Adding  paragraph  {o)(3)(v); 
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g.  Redesignating  paragraphs  !o)[4) 
through  (ol(15)  as  (o)|5)  through  (0)116); 

h.  Adding  a  new  paragraph  (o)(4); 

i.  Revising  newly  redesignated 
paragraph  (o)(5): 

j.  Revising  newly  redesignated 
paragraphs  (o)(6)  (ii)  and  (iv); 

k.  Revising  newly  redesignated 
paragraph  (oli7)(iii); 

1.  Adding  new  paragraph  (o)(17)  to 
read  as  follows: 

§214.2    Special  requirements  for 
admission,  extension,  and  maintenance  of 
status. 

•         *         •         *         • 

(o)  Aliens  of  extraordinary  ability. — 
(i)  Classifications. — (1)  General.  Under 
section  101(a](15)(O)  of  the  Act,  a 
qualified  alien  may  be  authorized  to 
come  to  the  United  States  to  perform 
services  relating  to  an  event  or  events  if 
petitioned  for  by  an  employer.  Under 
this  nonimmigrant  category,  the  alien 
may  be  classified  under  section 
101(ai{15)(O)(i)  of  the  Act  as  an  alien 
who  has  extraordmary  ability  in  the 
sciences,  arts,  education,  business,  or 
athletics,  or  who  has  a  demonstrated 
record  of  extraordinary  achievement  in 
the  motion  picture  or  television  industry. 
Under  section  101(a){15)(O)(ii)  of  the 
Act,  an  alien  having  a  residence  in  a 
foreign  country  which  he  or  she  has  no 
intention  of  abandoning  may  be 
classified  as  an  accompanying  alien 
who  is  coming  to  assist  in  the  artistic  or 
athletic  performance  of  an  alien 
admitted  under  section  101!a)(151(O)|i) 
of  the  Act.  The  spouse  or  child  of  an 
alien  described  in  section 
101(a)(15)(O]fi)or 

(ii)  of  the  Act  who  is  accompanying  or 
following  to  join  the  alien  is  entitled  to 
classification  pursuant  to  section 
101(a)(15)(O)(iii)  of  the  Act.  These 
classifications  are  called  the  O-l.  0-2, 
and  0-3  categories,  respectively.  The 
petitioner  must  file  a  petition  with  the 
Ser\'ice  for  a  determination  of  the  aliens 
eligibility  for  O-l  or  0-2  classification 
before  the  alien  may  apply  for  a  visa  or 
seek  admission  to  the  United  States. 
This  paragraph  sets  forth  the  standards 
and  procedures  applicable  to  these 
classifications. 

(ii)  Description  of  classifications. 

(A)  An  O-l  classification  applies  to: 

(7)  An  individual  alien  who  has 
extraordinary  ability  in  the  sciences, 
arts,  education,  business,  or  athletics 
which  has  been  demonstrated  by 
sustained  national  or  international 
acclaim  and  who  is  coming  temporarily 
to  the  United  States  to  continue  work  in 
the  area  of  extraordinary  ability:  or 

[2]  An  alien  who  has  a  demonstrated 
record  of  extraordinary  achievement  in 
motion  picture  and/or  television 


proiiuctions  and  who  is  coming 
temporarily  to  the  United  States  to 
continue  work  in  the  area  of 
extraordinary  achievement. 

(B)  An  0-2  classification  applies  to  an 
accompanying  alien  who  is  coming 
temporarily  to  the  United  States  solely 
to  assist  in  the  artistic  or  athletic 
performance  by  an  O-l.  The  0-2  alien 
must: 

(1)  Be  an  integral  part  of  the  actual 
performances  or  events  and  possess 
critical  skills  and  experience  with  the 
O-l  alien  that  are  not  of  a  general 
nature  and  cannot  be  performed  by 
others:  or 

(2)  In  the  case  of  a  motion  picture  or 
television  production,  have  skills  and 
experience  with  the  O-l  alien  which  are 
not  of  a  general  nature  and  which  are 
critical,  either  based  on  a  pre-existing 
and  longstanding  working  relationship 
or.  if  in  connection  with  a  specific 
production  only,  because  significant 
production  [including  pre-  and  post- 
production)  will  take  place  both  inside 
and  outside  the  United  States  and  the 
continuing  participation  of  the  alien  is 
essential  to  the  successful  completion  of 
the  production. 

(2J-   •   * 

(ii)  *  *  * 

fC]  Change  of  employer.  If  an  O-l  or 
0-2  alien  in  the  United  States  seeks  to 
change  employers,  the  new  employer 
must  file  a  petition  with  the  Service 
Center  having  jurisdiction  over  the  new 
place  of  employment.  An  0-2  alien  may 
change  emplo\ers  only  in  conjunction 
with  a  change  of  employers  by  the 
principal  O-l  alien. 

(F)  Multiple  beneficiaries.  More  than 
0-2  accompanying  alien  may  be 
included  on  a  petition  if  they  are 
assisting  the  same  O-l  alien  for  the 
same  events  or  performances,  during  the 
same  period  of  time  and  in  the  same 
location.  If  the  beneficiaries  will  be 
applying  for  visas  at  more  than  one 
consulate,  the  petitioner  shall  submit  a 
separate  petition  for  each  consulate.  If 
the  beneficiaries  who  are  exempt  from 
visa  requirements  will  be  applying  for 
admission  at  more  than  one  port  of 
entry,  the  petitioner  shall  submit  a 
separate  petition  for  each  port  of  entry. 

(3)  Petition  for  alien  of  extraordinary 
ability  (0-l}—[\)  General 
Extraordinary  ability  in  the  sciences, 
arts,  education,  business,  or  athletics,  or 
extraordinary  achievement  in  the  case 
of  an  alien  in  the  motion  picture  or 
television  industry,  must  be  established 
for  an  individual  alien.  An  O-l  petition 
must  be  accompanied  by  evidence  that 
the  work  which  the  alien  is  coming  to 
the  United  Slates  to  continue  is  in  the 


area  of  extraordinary  ability,  and  that 
the  alien  meets  the  criteria  in  paragraph 
(o)(3)  (iv)  or  (v)  of  this  section. 

(ii)  Definitions. 

Arts  includes  any  field  of  creative 
activity  or  endeavor  such  as.  but  not 
limited  to,  fine  arts,  visual  arts,  and 
performing  arts. 

Distinction  means  a  high  level  of 
achievement  in  the  field  of  arts 
evidenced  by  a  degree  of  skill  and 
recognition  substantially  above  that 
ordinarily  encountered  to  the  extent  that 
a  person  described  as  prominent  is 
renowned,  leading,  or  well-known  in  the 
field  of  arts. 

Extraordinary  ability  in  the  sciences, 
education,  business,  or  athletics  means 
a  level  of  expertise  indicating  that  the 
person  is  one  of  the  small  percentage 
who  have  arisen  to  the  very  top  of  the 
field  of  endeavor.  Extraordinary  ability 
in  the  field  of  arts  means  distinction. 

Extraordinary  achievement  with 
respect  to  motion  picture  and  television 
productions,  as  commonly  defined  in  the 
industry,  means  a  high  level  of 
accomplishment  in  the  motion  picture  or 
television  industry  evidenced  by  a 
degree  of  skill  and  recognition 
substantially  above  that  ordinarily 
encountered  to  the  extent  that  the 
person  is  recognized  as  outstanding, 
leading,  or  well-known  in  the  motion 
picture  or  television  field. 

Peer  group  means  a  group  or 
organization  which  is  comprised  of 
practitioners  of  the  alien's  occupation 
who  are  of  similar  standing  with  the 
alien  and  which  is  governed  by  such 
practitioners.  If  there  is  a  collective 
bargaining  representative  of  an 
employer's  employees  in  the 
occupational  classification  for  which  the 
alien  is  being  sought,  such  a 
representative  may  be  considered  the 
appropriate  peer  group  for  purposes  of 
consultation. 

(iii)  Standards  for  establishing  that  a 
position  requires  the  services  of  an 
alien  of  extraordinary  ability  or 
achievement.  To  establish  that  a 
position  requires  the  services  of  an  alien 
of  extraordinary  ability  or  achievement, 
the  position  must  meet  one  of  the 
following  criteria: 

(A)  The  position  or  services  to  be 
performed  involve  an  event(s). 
production(s),  or  an  activity(ies)  which 
has  a  distinguished  reputation  or 
involves  a  comparable,  newly-organized 
event(s),  productionfs),  or  activitylies); 

(B)  The  services  to  be  performed  are 
in  a  lead,  starring,  or  critical  role  in  an 
activity  for  an  organization  or 
establishment  that  thas  a  distinguished 
reputation  or  record  of  employing 
extraordinary  persons; 
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{Cj  The  services  primarily  involve  a 
scientific  or  educational  project. 
conference,  convention,  lecture,  or 
exhibit  sponsored  by  bona  fide  scientific 
or  educational  organizations  or 
establishments:  or 

(D)  The  services  consist  of  a  business 
project  that  is  appropriate  for  an 
extraordinary  executive,  manager,  or 
highly  technical  person  due  to  the 
complexity  of  the  business  project. 

(iv)  Standards  for  an  O-l  alien  of 
extraordinary  ability  in  the  fields  of 
science,  education,  business,  or 
athletics.  An  alien  of  extraordinary 
ability  in  the  sciences,  education, 
business,  or  athletics  must  demonstrate 
sustained  national  or  international 
acclaim  and  recognition  for 
achievements  in  the  field  or  expertise  by 
providing  evidence  of: 
•        •        •        *        • 

(v)  Standards  for  an  O-l  alien  of 
extraordinary  achievement  or  an  alien 
of  extraordinary  ability  in  the  arts.  To 
qualify  as  an  alien  of  extraordinary 
achievement  in  the  motion  picture  or 
television  industry  or  an  alien  of 
extraordinary  ability  in  the  field  of  arts, 
the  alien  must  be  recognized  as  having  a 
demonstrated  record  of  extraordinary 
achievement  as  demonstrated  by  the 
following: 

(A)  Evidence  that  the  alien  has  been 
nominated  for  or  has  been  the  recipient 
of  significant  national  or  international 
awards  or  prizes  in  the  particular  field 
such  as  an  Academy  Award,  an  Emmy, 
a  Grammy,  or  a  Director's  Guild  Award; 
or 

(B)  At  least  three  of  the  following 
forms  of  documentation; 

[1]  Evidence  that  the  alien  has 
performed  and  will  perform  services  as 
a  lead  or  starring  participant  in 
productions  or  events  which  have  a 
distinguished  reputation  as  evidenced 
by  critical  reviews,  advertisements, 
publicity  releases,  publications 
contracts,  or  endorsements: 

(2)  Evidence  that  the  alien  has 
achieved  national  or  international 
recognition  for  achievements  evidenced 
by  critical  reviews  or  other  published 
materials  by  or  about  the  individual  in 
major  newspapers,  trade  journals, 
magazines,  or  other  publications; 

[3]  Evidence  that  the  alien  has 
performed  in  a  lead,  starring,  or  critical 
role  for  organizations  and 
establishments  that  have  a  distinguished 
reputation  evidenced  by  articles  in 
newspapers,  trade  journals, 
publications,  or  cestimonials: 

[4]  Evidence  tliat  the  alien  has  a 
record  of  major  i^ommercial  or  critically 
acclaimed  successes  as  evidenced  by 
such  indicators  as  title,  rating,  standing 


in  the  field,  box  office  receipts,  credit  for 
original  research  or  product 
development,  motion  picture  or 
television  ratings,  and  other 
occupational  achievements  reported  in 
trade  journals,  major  newspapers,  or 
other  publications; 

(5)  Evidence  that  the  alien  has 
received  significant  recognition  for 
achievements  from  organizations, 
critics,  government  agencies,  or  other 
recognized  experts  in  the  field  in  which 
the  alien  is  engaged.  Such  testimonials 
must  be  in  a  form  which  clearly 
indicates  the  author's  authority, 
expertise,  and  knowledge  of  the  alien's 
achievements;  or 

[6]  Evidence  that  the  alien  has 
commanded  or  now  commands  a  high 
salary  or  other  substantial  remuneration 
for  services  in  relation  to  others  in  the 
field,  as  evidenced  by  contracts  or  other 
reliable  evidence:  or 

(C)  If  the  above  standards  do  not 
readily  apply  to  the  beneficiary's 
occupation,  the  petitioner  may  submit 
comparable  evidence  in  order  to 
establish  the  beneficiary's  eligibility. 

(4)  Petition  for  an  0-2  accompanying 
alien,  (i)  General  An  0-2  accompanying 
alien  provides  essential  support  to  an 
O-l  artist  or  athlete.  Such  aliens  may 
not  accompany  O-l  aliens  in  the  fields 
of  science,  business,  or  education. 
Although  the  0-2  alien  must  obtain  his 
or  her  own  classification,  it  does  not 
entitle  him  or  her  to  work  separate  and 
apart  from  the  0-1  alien  to  whom  he  or 
she  provides  support.  An  0-2  alien  must 
be  petitioned  for  in  conjunction  with  the 
services  of  the  O-l  alien. 

(ii)  Standards  for  qualifying  as  an  0-2 
accompanying  alien. — (A)  Alien 
accompanying  an  O-l  artist  or  athlete 
of  extraordinary  ability.  To  qualify  as 
an  0-2  accompanying  alien,  the  alien 
must  be  coming  to  the  United  States  to 
assist  in  the  performance  of  the  O-l 
alien  and  be  an  integral  part  of  the 
actual  performance  and  have  critical 
skills  and  experience  with  the  O-l  ahen 
which  £ire  not  of  a  general  nature  and 
which  cannot  be  performed  by  a  U.S. 
worker. 

(B)  Alien  accompanying  an  O-l  alien 
of  extraordinary  achievement.  To 
qualify  as  an  0-2  alien  accompanying 
an  O-l  alien  involved  in  a  motion 
picture  or  television  production,  the 
alien  must  have  skills  and  experience 
with  the  O-l  alien  which  are  not  of  a 
general  nature  and  which  are  critical 
based  on  a  pre-existing  longstanding 
working  relationship  or.  with  respect  to 
the  specific  production,  because 
significant  production  (including  pre- 
and  post-production  work)  will  take 
place  both  inside  and  outside  the  United 
States  and  the  continuing  participation 


of  the  alien  is  essential  to  the  successful 

completion  of  the  production. 

(C)  The  evidence  shall  establish  the 
current  essentiality,  critical  skills,  and 
experience  of  the  0-2  alien  with  the  O-l 
alien  and  that  the  alien  has  substantial 
experience  performing  the  critical  skills 
and  essential  support  services  for  the  O- 
1  alien.  In  the  case  of  a  specific  motion 
picture  or  television  production,  the 
evidence  shall  establish  that  significant 
production  has  taken  place  outside  the 
United  States,  and  will  take  place  inside 
the  United  States  and  that  the 
continuing  participation  of  the  alien  is 
essential  to  the  successful  completion  of 
the  production. 

(5)  Consultation— [\)  General— {.\] 
Consultation  with  an  appropriate  peer 
group,  labor,  and/or  management 
organization  regarding  the  nature  of  the 
work  to  be  done  and  the  alien's 
qualifications  is  mandatory  before  a 
petition  for  an  0-1  or  0-2  classification 
can  be  approved. 

(B)  Except  as  provided  m  paragraph 
(h){5)(il(E)  of  this  section,  evidence  of 
consultation  shall  be  in  the  form  of  a 
written  advisory  opinion  from  a  peer 
group,  labor,  and/or  management 
organization. 

(C)  Except  as  provided  m  paragraph 
(h){5){i){E)  of  this  section,  the  petitioner 
shall  obtain  a  written  advisory  opinion 
from  a  peer  group,  labor,  and/or 
management  organization  with  expertise 
in  the  specific  field  involved.  The 
advisory  opinion  shall  be  submitted 
along  with  the  petition  when  the  petition 
is  filed.  The  advisory  opinion  should  set 
forth  a  specific  statement  of  facts  which 
supports  the  conclusion  reached  in  the 
opinion.  Advisory  opinions  must  be 
submitted  m  writing  and  must  be  signed 
by  an  authcnzed  official  of  the  group  or 
organization. 

(D)  Except  as  provided  in  paragraph 
{h](5){iKE)  of  this  section,  written 
evidence  of  consultation  shall  be 
included  in  the  record  in  every  approved 
O  petition.  Consultations  are  adv  isory  in 
nature  only  and  are  not  binding  on  the 
Service.  If  a  petition  is  denied  because 
of  the  advisory  opinion  provided  by  a 
peer  group,  labor,  and/or  management 
organization,  a  copy  of  the  advisory 
opinion  shall  be  attached  to  the 
director  s  decision. 

(E)  In  a  case  where  the  alien  will  be 
employed  in  the  fields  of  art, 
entertainment,  or  athletics,  and  the 
Service  has  determined  that  a  petition 
merits  expeditious  handling,  the  Service 
shall  telephonically  contact  the 
appropna'e  peer  group,  labor,  and/or 
management  organization  and  request 
an  advisory  opinion  if  one  is  not 
submitted  by  the  petitioner.  The  peer 
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group,  labor,  and/or  management 
organization  shall  have  24  hours  to 
respond  telephonically  to  the  Service's 
request.  The  Servjce  shall  adjudicate  thf 
petition  after  receipt  of  the  telephonic 
response  from  the  peer  group,  labor, 
and/or  management  organization  The 
peer  group,  labor,  and/or  management 
organization  shall  then  furnish  the 
Se.-A'ice  with  a  written  advisor>'  opinion 
within  5  working  days  of  the  telephonic 
request  If  the  peer  group,  labor  and /or 
management  organization  fails  to 
respond  telephonically  within  24  hours, 
the  Service  shall  render  a  decision  on 
the  petition  without  the  advisor>' 
opinion, 

(F]  In  a  routine  processing  case  where 
the  petition  is  accompanied  by  a  written 
opinion  from  a  peer  group,  and  the  peer 
group  is  not  a  labor  o.-^anization.  the 
director  will  forward  a  copy  of  the 
pe'ition  and  all  supporting 
documentation  to  the  national  office  of 
;h(  appropnate  labor  organization 
Within  5  days  of  receipt  of  the  petition  If 
there  is  a  collective  bargaining 
representative  of  an  employer's 
employees  in  the  occupational 
classification  for  which  the  alien  is 
being  sought  that  representative  shall 
be  the  appropriate  labor  organization  for 
purposes  of  this  section.  The  labor 
organization  will  then  have  15  days  from 
receipt  of  the  petition  and  supporting 
documents  to  submit  to  the  Service  a 
written  advisory  opinion,  comment,  or 
letter  of  no  objection.  Once  the  15-day 
period  has  expired,  the  director  shall 
adjudicate  the  petition  in  no  more  than 
14  days.  The  director  may  shorten  this 
time  in  his  or  her  discretion  for 
emergency  reasons  if  no  unreasonable 
burden  would  be  imposed  on  any 
participant  in  the  process.  If  the  labor 
organization  does  not  respond  within  15 
days,  the  director  will  render  a  decision 
on  the  record  without  the  advisory 
opinion,  if  the  director  decides  to  deny 
the  petition  based  on  derogatory 
information  furnished  by  the  labor 
organization,  the  petitioner  shall  be 
afforded  the  opportunity  to  supply 
rebuttal  evidence  through  the 
procedures  described  in  8  CFR 
103.2(b)(3)(i). 

IG)  In  those  cases  where  it  is 
established  by  the  petitioner  that  an 
appropnate  peer  group,  including  a 
labor  organization,  does  not  exist,  the 
Service  shall  render  a  decision  on  the 
e\  idtnce  of  record. 

(ii)  Consultation  requirements  for  an 
0-1  alien  of  extraordinary  ability- — (A| 
Content.  Consultation  with  a  p«>er  group 
(which  may  include  a  labor 
organization)  in  the  area  of  the  alien's 
ability  is  required  in  an  0-1  petition  for 


an  alien  of  extraordinary  ability  Thf 
peer  group  shall  be  an  app.'-opnate 
association  or  entity  with  expertise  in 
that  area.  The  advisory  opinion 
provided  by  the  peer  group  must 
describe  the  alien's  ability  and 
achievements  in  the  field  of  endeavor, 
described  the  nature  of  the  duties  to  be 
performed,  and  state  whether  the 
position  requires  the  semces  of  an  alien 
of  extraordinary  ability.  The  written 
opinion  shall  contain  a  statement  of 
facts  which  support  the  conclusion 
reached  in  the  opinion. 

(B)  Waiver  of  consultation  of  certain 
aliens  of  extraordinary  ability  in  the 
field  of  arts.  Consultation  for  an  alien  of 
extraordinary  ability  in  the  field  of  arts 
shall  be  waived  by  the  director  in  those 
..nstanccs  where  the  alien  seeks 
readmission  to  the  United  States  to 
perform  similar  services  within  2  years 
of  the  date  of  a  previous  consultation. 
The  director  shall,  within  5  days  of 
granting  the  waiver,  forward  a  copy  of 
the  petition  and  supporting 
docu.mcn'ation  to  the  national  office  of 
an  appropriate  labor  organization. 

(iii)  Consultation  requirements  for  an 
O-l  alien  of  extraordinary  achievement. 
In  the  case  of  an  alien  of  extraordinary 
achievement  who  will  be  working  on  a 
motion  picture  or  television  production, 
consultation  shall  be  made  with  the 
appropriate  union  representing  the 
alien's  occupational  peers,  and  a 
m.anagement  organization  in  the  area  of 
the  alien  8  ability.  The  advisory  opinion 
from  the  labor  and  management 
organizations  must  describe  the  alien's 
achievements  in  the  motion  picture  or 
tt'icvision  field  and  state  whether  the 
position  requires  the  services  of  an  alien 
of  extraordinary  achievement. 

(iv)  Consultation  requirements  for  an 
C*-2  accompanying  alien.  Consultation 
with  a  labor  organization  with  expertise 
in  the  skill  area  involved  is  required  for 
an  0-2  alien  accompanying  an  O-l 
alien  of  extraordi,nar>  abihty.  In  the 
case  of  an  alien  seeking  entry  for  a 
motion  picture  or  television  production, 
consultation  with  a  labor  organization 
and  a  management  organization  in  the 
area  of  the  aliens  ability  is  required. 
The  opinion  provided  by  the  labor  and/ 
or  management  organization  must 
describe  the  alien's  essentiality  to.  and 
v\nrking  relationship  with,  the  O-l  artist 
or  athlete  and  state  whether  there  are 
available  US  workers  who  can  perform 
the  support  services.  If  the  alien  will 
accompany  an  O-l  alien  involved  in  a 
motion  picture  or  television  production, 
the  advisory  opinion  must  address  the 
alien's  skills  and  experience  with  the  O- 
1  alien  and  whether  the  alien  has  a  pre- 
existing longstanding  working 


relationship  with  the  O-l  alien,  or 
whether  significant  production  will  take 
place  in  the  United  States  and  abroad 
and  if  the  continuing  participation  of  the 
alien  is  essential  to  the  successful 
completion  of  the  production.  A  single 
advisory  opinion  may  be  submitted  in 
conjunction  with  multiple  accompanying 
aliens  even  though  more  than  one 
petition  is  filed  on  their  behalf. 

(v)  Organizations  agreeing  to  provide 
advisory  opinions.  The  Service  will  list 
in  its  Operations  Instructions  for  O 
classification  those  peer  groups,  labor 
organizations  and/or  management 
organizations  which  have  agreed  to 
provide  advisory  opinions  to  the  Service 
and/or  petitioners.  The  list  will  not  be 
an  exclusive  or  exhaustive  list.  The 
Service  and  petitioners  may  use  other 
sources,  such  as  publications,  to  identify 
appropriate  peer  groups,  labor 
organizations,  and  management 
organizations. 

(6)*  •  • 

(ii)  Affidavits  written  by  present  or 
former  employers  or  recognized  experts 
certifying  to  the  recognition  and 
extraordinary  ability,  or  in  the  case  of  a 
motion  picture  or  television  production, 
the  extraordinary  achievement  of  the 
alien,  which  shall  specifically  describe 
the  alien's  recognition  and  ability  or 
achievement  in  factual  terms  and  set 
forth  the  expertise  of  the  affiant  and  the 
manner  in  which  the  affiant  acquired 
such  information. 
***** 

(iv)  An  explanation  of  the  nature  of 
the  events  or  activities,  the  beginning 
and  ending  dates  for  the  events  or 
activities,  and  a  copy  of  any  itinerary  for 
the  events  or  activities. 

(7)  •  •  • 

(iii)*  *  • 

(A)  O-l  petition.  An  approved  petition 
for  an  alien  classified  under  section 
101(a)(15)(O)(i)  of  the  Act  shall  be  valid 
for  a  period  of  time  determined  by  the 
Director  to  be  necessary  to  accomplish 
the  event  or  activity,  not  to  exceed  3 
years. 

(B)  0-2 petition.  An  approved  petition 
for  an  alien  classified  under  section 
101(a)(15)(O)(ii)  of  the  Act  shall  be  valid 
for  a  period  of  time  determined  to  be 
necessary  to  assist  the  O-l  alien  fo 
accomplish  the  events  or  activities,  not 
to  exceed  3  years. 

*        •         •        •        • 

(17)  Return  transportation 
requirement.  In  the  case  of  an  alien  who 
enters  the  United  States  under  section 
101(a)(15)(O)  of  the  Act  and  whose 
employment  terminates  for  reasons 
other  than  voluntary  resignation,  the 
employer  whose  offer  of  employment 
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formed  the  basis  of  such  nonimmigrant 
status  and  the  petitioner  are  jointly  and 
severally  liable  for  the  reasonable  cost 
of  return  transportation  of  the  alien 
abroad.  For  the  purposes  of  this 
paragraph,  the  term  "abroad"  means  the 
alien's  last  place  of  residence  prior  to 
his  or  her  entry  into  the  United  States. 


5  214.2    1  Amended! 

4  In  §  214.2.  paragraph  (o)(2)(i)  is 
amended  by  adding  the  term  "or  0-2" 
immediately  after  the  term  "O-l"  in  the 
two  places  where  it  appears  in  the 
paragraph.  . 

§214.2    [Amended) 

5.  In  I  214  2,  paragraphs  {o)(7Kii)(A), 
(3).  and  (C)  are  amended  by  revising  the 
reference  to  "(o)(6)(iii)"  to  read: 

•■(o)f7)(iii)". 

§214.2     .Amended]  I 

6.  In  §  214.2.  paragraph  (o)(7)(iv)  is 
amended  in  the  First  sentence  by  adding 
the  term  "or  0-2"  immediately  after  the 
term  "O-l". 

§214.2    [Amendedl 

7.  In  5  214.2,  paragraph  {o){12)  is 
amended  in  the  First  sentence  by 
revising  the  phrase  "same  activity  or 
event"  to  read:  "same  activities  or 
events". 

§214,2     [Amended] 

8.  In  S  214.2.  paragraph  (o){13Kii)  is^ 
amended  by  adding  the  term  "or  0-2" 
inunediately  after  the  term  "O-l". 

9.  Section  214.2  is  amended  by: 

a.  Revising  paragraph  (p)(l); 

b.  Revising  paragraph  (p](2)(i); 

c.  Revising  paragraphs  (p)(2)(ii)(C) 
and  (F): 

d.  Adding  a  new  paragraph 
(p)(2)(ri1(H): 

e.  Revising  paragraph  (p)(3); 

f.  Redesignating  paragraphs  (p)(5) 
through  (p)(15)  as  (p)(7)  through  (p)(17): 

g.  Redesignating  paragraph  (p)(4)  as 
{p){5)  and  adding  a  new  paragraph 

{p)(4): 

h.  Revising  newly  redesignated 
paragraph  (p)(5)(i)(A); 

i.  Adding  a  new  paragraph  (p)(6); 

j.  Revising  newly  redesignated 
paragraph  (p)(7): 

k.  Revising  newly  redesignated 
paragraph  (p)(8)(iii); 

1.  Revising  newly  redesignated 
paragraph  (p]{14)(ii): 

m.  Adding  a  new  paragraph  (p)(18)  to 
read  as  follows: 

5  214.2    Special  re<3utref-en!s  for 
adr^ission,  eitensson,  and  maintenance  of 
status. 


(p)  Artists,  athletes,  and 
entertainers. — (1 )  Classifications. — (i) 
General.  Under  section  101(aKl5)(P)  of 
the  Act.  an  alien  having  a  residence  in  a 
foreign  country  which  he  or  she  has  no 
intention  of  abandoning  may  be 
authorized  to  come  to  the  United  States 
temporarily  to  perform  services  for  an 
employer  or  a  sponsor.  Under  this 
nonimmigrant  category,  the  alien  may 
be  classified  under  section 
101(a)(15)(P)(i)  of  the  Act  as  an  alien 
who  is  coming  to  the  United  States  to 
perform  sen'ices  as  an  internationally 
recognized  athlete  or  member  of  an 
internationally  recognized 
entertainment  group;  under  section 
101(a)(15)(P)(ii)  of  the  Act.  as  an  alien 
who  is  coming  to  perform  as  an  artist  or 
entertainer  under  a  reciprocal  exchange 
program;  under  section  101(a)(15)(P](iii) 
of  the  Act,  as  an  alien  who  is  coming 
solely  to  perform,  teach  or  coach  under 
a  program  that  is  culturally  unique;  or 
under  section  l(n(a)(15)(P)(iv)  of  the 
Act.  as  the  spouse  or  child  of  an  alien 
described  in  section  101(a)(15)(P)(i),  (ii). 
or  (iii)  of  the  Act  who  is  accompanying 
or  following  to  join  the  alien.  These 
classiFications  are  called  P-1,  P-2.  P-3. 
and  P-4  respectively.  The  employer  or 
sponsor  must  File  a  petition  with  the 
Service  for  review  of  the  services  and 
for  determination  of  the  alien's 
eligibility  for  P-1.  P-2.  or  P-3 
classiFication  before  the  alien  may  apply 
for  a  visa  or  seek  admission  to  the 
United  States.  This  paragraph  sets  forth 
the  standards  and  procedures  applicable 
to  these  classiFications. 
(ii)  Description  of  classification. 
(A)  A  P-1  classiFication  applies  to  an 
alien  who  is  coming  temporarily  to  the 
United  States: 

[1]  To  perform  at  a  specific  athletic 
competition  as  an  athlete,  individually 
or  as  part  of  a  group  or  team,  at  an 
internationally  recognized  level  of 
performance,  or 

[2]  To  perform  with,  or  as  an  integral 
and  essential  part  of  the  performance  of, 
an  entertainment  group  that  has  been 
recognized  internationally  as  being 
outstanding  in  the  discipline  for  a 
sustained  and  substantial  period  of  time, 
and  who  has  had  a  sustained  and 
substantial  relationship  with  the  group 
(ordinarily  for  at  least  one  year)  and 
provides  functions  integral  to  the 
performance  of  the  group. 

(B)  A  P-2  classification  applies  to  an 
alien  who  is  coming  temporarily  to  the 
United  States  to  perform  as  an  artist  or 
entertainer,  individually  or  as  part  of  a 
group,  or  to  perform  as  an  integral  part 
of  the  performance  of  such  a  group,  and 
who  seeks  to  perform  under  a  reciprocal 
exchange  program  which  is  between  an 
organization  or  organizations  in  the 


United  States  and  an  organization  or 
organizations  in  one  or  more  foreign 
states,  and  which  provides  for  the 
temporary  exchange  of  artists  and 
entertainers,  or  groups  of  artists  and 
entertainers. 

(C)  A  P-3  classification  applies  to  an 
alien  artist  or  entertainer  who  is  coming 
temporarily  to  the  United  Stales,  either 
individually  or  as  part  of  a  group,  or  as 
an  integral  part  of  the  performace  of  the 
group,  to  perform,  teach,  or  coach  under 
a  commercial  or  noncommercial 
program  that  is  culturally  unique. 

(2)  Filing  of pel!Uons—[\)  General.  A 
P-1  petition  for  an  athlete  or 
entertainmenj  group  shall  be  filed  by  a 
United  States  or  foreign  employer.  A  P-2 
petition  for  an  artist  or  entertainer  m  a 
reciprocal  exchange  program  or  a  P-3 
petition  for  an  artist  or  entertainer  in  a 
culturally  unique  program  shall  be  filed 
by  the  sponsoring  organization  or  an 
employer  m  the  United  States.  Essential 
support  personnel  may  not  be  included 
on  the  petition  filed  for  the  principal 
alien(s);  rather,  these  aliens  require  a 
separate  petition.  The  petitioning 
employer  or  sponsoring  organization 
shall  file  a  P  petition  on  Form  1-129, 
Petition  for  Nonimmigrant  Worker,  with 
the  Service  Center  which  has 
jurisdiction  in  the  area  where  the  alien 
will  work.  The  petition  may  not  be  filed 
more  than  6  months  before  the  actual 
need  for  the  alien's  services.  A  P-1,  P-2. 
or  P-3  petition  shall  be  adjudicated  at 
the  appropriate  Service  Center,  even  in 
emergent  situations.  The  petition  shall 
be  accompanied  by  the  evidence 
specified  in  paragraph  (p)  of  this  section. 
A  legible  photocopy  of  a  document  in 
support  of  the  petition  may  be  submitted 
in  lieu  of  the  original.  However,  the 
original  document  shall  be  submitted  if 
requested  by  the  director. 

(ii)-   *   * 

(C)  Change  of  employer.  If  a  P-1,  P-2, 
or  P-3  alien  in  the  United  States  seeks  to 
change  employers  or  sponsors,  the  new 
employer  must  file  a  petition  and  a 
reques't  to  extend  the  alien's  stay  in  the 
United  States. 
.        •        ♦        •        • 

(F)  Multiple  beneficiaries.  More  than 
one  beneficiary  may  be  included  in  a  P 
petition  if  they  are  members  of  a  group 
seeking  classification  based  on  the 
reputation  of  the  group  as  an  entity,  or  if 
they  will  provide  essential  support  to  P- 
1.  P-2,  or  P-3  beneficiaries  performing  in 
the  same  location  and  in  the  same 
occupation.  If  the  beneficiaries  will  be 
applying  for  visas  at  more  than  one 
consulate,  the  petitioner  shall  submit  a 
separate  petition  for  each  consulate.  If 
the  beneficiaries  who  are  exempt  from 
visa  requirements  will  be  applying  for 
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admission  at  more  than  one  port  of 
entr>-,  the  petitioner  shall  submit  a 
separate  petition  for  each  port  of  entry. 
•        ♦        •        •        • 

(H)  Substitution  of  beneficiaries. 
Beneficiaries  may  be  substituted  in  P-1 
petitions  for  athletic  teams,  or  P-2  and 
P-3  petitions  for  groups.  To  request 
substitution,  the  petitioner  shall  submit 
a  letter  requesting  such  substitution, 
along  with  a  copy  of  the  petitioner's 
approval  notice,  to  the  consular  office  at 
which  the  alien  will  apply  for  a  visa  or 
the  port  of  entry  where  the  alien  will 
apply  for  admission. 

(3)  Definitions: 

Arts  includes  fields  of  creative 
activity  or  endeavor  such  as,  but  not 
limited  to.  fine  arts,  visual  arts,  and 
performing  arts. 

Competition,  event,  or  performance 
means  an  activity  such  as  an  athletic 
competition,  athletic  season, 
tournament,  tour,  exhibit,  project, 
entertainment  event,  or  engagement. 
Such  activity  could  include  short 
vacations,  promotional  appearances, 
and  stopovers  which  are  incidental  and/ 
or  related  to  the  activity.  An  athletic 
competition  or  entertainment  event 
could  include  an  entire  season  of 
performances.  A  group  of  related 
activities  will  also  be  considered  an 
evenL 

Contract  means  the  written  agreement 
between  the  petitioner  and  the 
beneficiary(ies)  that  explains  the  terms 
and  conditions  of  employment.  The 
contract  shall  describe  the  senices  to  be 
performed,  and  specify  the  wages,  hours 
of  work,  working  conditions,  and  any 
fringe  benefits. 

Culturally  unique  means  a  style  of 
artistic  expression,  methodology,  or 
medium  which  is  unique  to  a  particular 
country,  nation,  society,  class,  ethnicity, 
religion,  tribe,  or  other  group  of  persons. 

Essential  support  alien  means  a 
highly  skilled,  essential  person 
determined  by  the  director  to  be  an 
integral  part  of  the  performance  of  a  P-1, 
P-2,  or  P-3  alien  because  he  or  she 
performs  support  services  which  cannot 
be  readily  performed  by  a  United  States 
worker  and  which  are  essential  to  the 
successful  performance  of  services  by 
the  P-2  alien.  Such  alien  must  have 
appropriate  qualifications  to  perform  the 
services,  critical  knowledge  of  thf 
specific  services  to  be  performed,  and 
experience  in  providing  such  support  to 
the  P-1.  P-2,  or  P-3  alien. 

Group  means  two  or  more  persons 
established  as  one  entity  or  unit  to 
perform  or  to  provide  a  service. 

Internationally  recognized  means 
having  a  high  level  of  achievement  in  a 
field  evidenced  by  a  degree  of  skill  and 


recognition  substantially  above  that 
ordinarily  encountered,  to  the  extent 
that  such  achievement  is  renowned, 
leading,  or  well-known  in  more  than  one 
country. 

Member  of  a  group  means  a  person 
who  is  actually  performing  the 
entertainment  services. 

Sponsor,  as  used  in  this  section. 
means  an  established  organization  in 
the  United  States  which  will  not  directly 
employ  a  P-2  or  P-3  alien  but  will 
assume  responsibility  for  the  accuracy 
of  the  terms  and  conditions  specified  in 
the  petition. 

Team  means  two  or  more  persons 
organized  to  peform  together  as  a 
competitive  unit  in  a  competitive  event. 

(4)  Petition  for  an  internationally 
recognized  athlete  or  member  of  an 
internationally  recognized 
entertainment  group  (P-l) — 

(i)  Types  of  classification — (Aj  P-1 
classification  as  an  athlete  in  an 
individual  capacity.  A  P-1  classification 
may  be  granted  to  an  alien  who  is  an 
internationally  recognized  athlete  based 
on  his  or  her  own  reputation  and 
achievements  as  an  individual.  The 
ahen  must  be  coming  to  the  United 
States  to  perform  services  which  require 
an  internationally  recognized  athlete. 

(B)  P-1  classification  as  a  member  of 
an  entertainment  group  or  an  athletic 
team.  An  entertainment  group  or  athletic 
team  consists  of  two  or  more  persons 
who  function  as  a  unit.  The 
entertainment  group  or  athletic  team  as 
a  unit  must  be  internationally 
recognized  as  outstanding  in  the 
discipline  and  must  be  coming  to 
perform  services  which  require  an 
internationally  recognized 
entertainment  group  or  athletic  team.  A 
person  who  is  a  member  of  an 
internationally  recognized 
entertainment  group  or  athletic  team 
may  be  granted  P-1  classification  based 
on  that  relationship,  but  may  not 
perform  services  separate  and  apart 
from  the  entertainment  group  or  athletic 
team.  An  entertainment  group  must  have 
been  established  for  a  minimum  of  one 
year  or  more,  and  75  per  cent  of  the 
members  of  the  group  must  have  been 
performing  entertainment  services  for 
such  group  for  a  minimum  of  one  year  or 
more. 

(Cj  P-1  classification  as  an  essential 
support  alien.  An  essential  support  alien 
as  defined  in  parajjraph  (p)(3)  of  this 
section  may  be  granted  P-1 
classification  based  on  a  support 
relationship  with  an  individual  athlete, 
athletic  team  or  entertainment  group. 

(iij  Criteria  and  documentary 
requirements  for  P-1  athletes. — (AJ 
General.  A  P-1  athlete  must  have  an 
internationally  rt^cognized  reputation  as 


an  international  athlete  or  he  or  she 
must  be  a  member  of  a  foreign  team  that 
is  internationally  recognized.  The 
athlete  or  team  must  be  coming  to  the 
United  States  to  participate  in  an 
athletic  competition  which  has  a 
distinguished  reputation  and  which 
requires  participation  of  an  athlete  or 
athletic  team  that  has  an  international 
reputation. 

(B]  Standards  for  an  internationally 
recognized  athlete  or  athletic  team.  A 
petition  for  an  athletic  team  must  be 
accompanied  by  evidence  that  the  team 
as  a  unit  has  achieved  international 
recognition  in  the  sport.  Each  member  of 
the  team  is  accorded  P-1  classification 
based  on  the  international  reputation  of 
the  team.  A  petition  for  an  athlete  who 
will  compete  individually  or  as  a 
member  of  a  United  States  team  must  be 
accompanied  by  evidence  that  the 
athlete  has  achieved  international 
recognition  in  the  sport  based  on  his  or 
her  reputation.  A  petition  for  a  P-1 
athlete  or  athletic  team  shall  include. 

[1)  A  tendered  contract  with  a  major 
United  States  sports  league  or  team,  or  a 
tendered  contract  in  an  individual  sport 
commensurate  with  international 
recognition  in  that  sport,  and 

[2]  Documentation  of  at  least  two  of 
the  following: 

{/]  Evidence  of  having  participated  to 
a  significant  extent  in  a  prior  season 
with  a  major  United  States  sports 
league; 

[ii]  Evidence  of  having  participated  in 
international  competition  with  a 
national  team; 

[Hi)  Evidence  of  having  participated  to 
a  significant  extent  in  a  prior  season  for 
a  United  States  college  or  university  in 
intercollegiate  competition; 

[iv]  A  written  statement  from  an 
official  of  a  major  United  States  sports 
league  or  an  official  of  the  governing 
body  of  the  sport  which  details  how  the 
alien  or  team  is  internationally 
recognized; 

(v)  A  written  statement  from  a 
member  of  the  sports  media  or  a 
recognized  expert  in  the  sport  which 
details  how  the  alien  or  team  is 
internationally  recognized; 

(vi)  Evidence  that  the  individual  or 
team  is  ranked  if  the  sport  has 
international  rankings;  or 

[vif]  Evidence  that  the  alien  or  team 
has  received  a  significant  honor  or 
award  in  the  sport. 

(iii)  Criteria  and  documentary 
requirements  for  members  of  an 
internationally  recognized 
entertainment  group. — (A)  General.  A 
P-1  classification  shall  be  accorded  to 
an  international  group  to  perform  as  a 
unit  based  on  the  international 
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repuiation  of  the  group.  Individual 
entertainers  shall  not  be  accorded  P-1 
classification  to  perform  separate  and 
apart  from  a  group.  Except  as  provided 
in  paragraph  (p)(4)(iii)(C)(2)  of  this 
section,  it  must  be  established  that  the 
group  has  been  internationally 
recognized  as  outstanding  in  the 
discipline  for  a  sustained  and 
substantial  period  of  time.  Seventy-five 
percent  of  the  members  of  the  group 
must  have  had  a  sustained  and 
substantial  relationship  with  the  group 
for  at  least  one  year  and  must  provide 
functions  integral  to  the  group's 
performance. 

(B)  Standards  for  members  of 
internationally  recognized 
entertainment  groups.  A  petition  for  P-1 
classification  for  the  members  of  an 
entertainment  group  shall  be 
accompanied  by: 

[1]  Evidence  that  the  group,  under  the 
name  shown  on  the  petition,  has  been 
established  and  performing  regularly  for 
a  period  of  at  least  one  year, 

[2]  A  statement  from  the  petitioner 
listing  each  member  of  the  group  and  the 
exact  dates  for  which  each  member  has 
been  employed  on  a  regular  basis  by  the 
group:  and 

(J)  Evidence  that  the  group  has  been 
internationally  recognized  in  the 
discipline.  This  may  be  demonstrated  by 
the  submission  of  evidence  of  the 
group's  nomination  or  receipt  of 
significant  international  awards  or 
prizes  for  outstanding  achievement  in  its 
field  or  by  three  of  the  following 
different  types  of  documentation: 
(/■)  Evidence  that  the  group  has 
performed  and  will  perform  as  a  starring 
or  leading  entertainment  group  in 
productions  or  events  which  have  a 
distinguished  reputation  as  evidenced 
by  critical  reviews,  advertisements, 
publicity  releases,  publications, 
contracts,  or  endorsement; 

(;/■)  Evidence  that  the  group  has 
achieved  international  recognition  and 
acclaim  for  outstanding  achievement  in 
its  field  as  evidenced  by  reviews  in 
major  newspapers,  trade  journals, 
magazines,  or  other  published  material; 

[Hi]  Evidence  that  the  group  has 
performed  and  will  perform  services  as 
a  leading  or  starring  group  for 
organizations  and  establishments  that 
have  a  distinguished  reputation 
evidenced  by  articles  in  newspapers, 
trade  journals,  publications,  or 
testimonials; 

{;V)  Evidence  that  the  group  has  a 
record  of  major  commercial  or  critically 
acclaimed  successes,  as  evidenced  by 
such  indicators  as  ratings,  standing  in 
the  field,  box  office  receipts,  record, 
cassette,  or  video  sales,  and  other 
achievements  in  the  field  as  reported  in 


trade  journals,  major  newspapers,  or 
other  publications; 

(v)  Evidence  that  the  group  has 
achieved  significant  recognition  for 
achievements  from  organizations, 
critics,  government  agencies,  or  other 
recognized  experts  in  the  field.  Such 
testimonials  must  be  in  a  form  that 
clearly  indicates  the  author's  authority, 
expertise,  and  knowledge  of  the  alien's 
achievements;  or 

[vi]  Evidence  that  the  group  has 
commanded  or  now  commands  a  high 
salary  or  other  substantial  remuneration 
for  services  comparable  to  others 
similarly  situated  in  the  field  as 
evidenced  by  contracts  or  other  reliable 
evidence. 

(C)  Special  provisions  for  certain 
entertainment  groups.— [1]  Alien  circus 
personnel.  The  one-year  group 
membership  requirement  is  not 
applicable  to  alien  circus  personnel  who 
perform  as  part  of  a  circus  or  circus 
group,  or  who  constitute  an  integral  and 
essential  part  of  the  performance  of  such 
circus  or  circus  group,  provided  that  the 
alien  or  aliens  are  coming  to  join  a 
circus  that  has  been  recognized 
nationally  as  outstanding  for  a  sustained 
and  substantial  period  of  time  as  part  of 
such  a  circus. 

[2]  Certain  nationally  known 
entertainment  groups.  The  director  may 
waive  the  international  recognition 
requirement  in  the  case  of  an 
entertainment  group  which  has  been 
recognized  nationally  as  being 
outstanding  in  its  discipline  for  a 
sustained  and  substantial  period  of  time 
in  consideration  of  special 
circumstances.  An  example  of  a  special 
circumstance  would  be  when  an 
entertainment  group  may  find  it  difficult 
to  demonstrate  recognition  in  more  than 
one  country  due  to  such  factors  as 
limited  access  to  news  media  or 
consequences  of  geography. 

(J)  Waiver  of  one-year  relationship  in 
exigent  circumstances.  The  director  may 
waive  the  one-year  relationship 
requirement  for  an  alien  who,  because 
of  illness  or  unanticipated  and  exigent 
circumstances,  replaces  an  esential 
member  of  a  P-1  entertainment  group  or 
an  alien  who  augments  the  group  by 
performing  a  critical  role. 

(5)  Petition  for  an  artist  or  entertainer 
under  a  reciprocal  exchange  program 
(P-2).—(i]  General.— {A]  A  P-2 
classification  shall  be  accorded  to 
artists  or  entertainers,  individually  or  as 
a  group,  who  will  be  performing  under  a 
reciprocal  exchange  program  which  is 
between  an  organization  or 
organizations  in  the  United  States  and 
an  organization  or  organizations  in  one 
or  more  foreign  states  and  which 
provides  for  the  temporary  exchange  of 


artists  and  entertainers,  or  groups  of 
artists  and  entertainers. 
»        •        ♦        •        * 

(6)  Petition  for  an  artist  or  entertainer 
under  a  culturally  unique  program— [i] 
General.  (A)  A  P-3  classification  may  be 
accorded  to  artists  or  entertainers, 
individually  or  as  a  group,  that  are 
recognized  by  governmental  agencies, 
cultural  organizations,  scholars,  arts 
administrators,  critics,  or  other  experts 
in  the  particular  field  for  excellence  in 
developing,  interpreting,  representing, 
coaching,  or  teaching  a  unique  or 
traditional  ethnic,  folk,  cultural,  musical, 
theatrical,  or  artistic  performance  or 
presentation. 

(B)  The  artist  or  entertainer  must  be 
coming  to  the  United  States  for  cultural 
events  to  further  the  understanding  or 
development  of  his  or  her  art  form,  and 
be  sponsored  primarily  by  educational, 
cultural,  or  governmental  organizations 
which  promote  such  cultural 
international  cultural  activities  and 
exchanges.  The  program  may  be  of  a 
commercial  or  noncommercial  nature. 

(ii)  Standards  for  a  petition  involving 
a  culturally  unique  program.  A  petition 
for  P-3  classification  shall  be 
accompanied  by  two  of  the  following: 

(A)  Documentation  that  the  alien  or 
group  has  performed  in,  or  was  involved 
in,  teaching  or  coaching  productions  or 
events  involving  the  presentation  of 
culturally  unique  performances  for  a 
substantial  period  of  time; 

(B)  Documentation  that  the  alien  or 
group  has  achieved  national  or 
international  recognition  or  acclaim  for 
excellence  in  the  field  as  evidenced  by 
critical  reviews  in  newspapers,  journals, 
or  other  published  materials;  or 

(C)  Documentation  that  the  alien  or 
group  has  received  recognition  for 
achievements  from  organizations, 
critics,  government  agencies,  cultural 
agencies,  or  other  recognized  experts  in 
the  field. 

(iii)  Documentary  requirements  for  a 
petition  involving  a  culturally  unique 
program.  A  petition  for  P-3 
classification  must  be  accompanied  by: 

(A)  Affidavits,  testimonials,  or  letters 
from  recognized  experts  attesting  to  the 
authenticity  and  excellence  of  the 
alien's  or  the  group's  skills  in 
performing,  presenting,  coaching,  or 
teaching  the  unique  or  traditional  art 
form,  explaining  the  level  of  recognition 
accorded  the  alien  or  group  in  the  native 
country  or  another  country,  and  giving 
the  credentials  of  the  expert,  including 
the  basis  of  his  or  her  knowledge  of  the 
alien's  or  group's  skill  and  recognition, 
and 

(B)  Evidence  that  most  of  the 
performances  or  presentations  will  be 
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culturally  unique  events  sponsored  by 
educational,  cultural,  or  governmental 
agencies. 

(7)  Consultation — (i)  General.  (A) 
Consultation  v^ith  an  appropriate  labor 
organization  regarding  the  nature  of  the 
work  to  be  done  and  the  alien's 
qualifications  is  mandatory  before  a 
petition  for  P-1,  P-2,  or  P-3 
classification  can  be  approved. 

(B)  Except  as  provided  in  paragraph 
(p)(7)(i)(E)  of  this  section,  evidence  of 
consultation  shall  be  a  written  advisory 
opinion  from  a  labor  organization. 

(C)  Except  as  provided  in  paragraph 
(p)(7){i)(E)  of  this  section,  the  petitioner 
shall  obtain  a  written  advisory  opinion 
from  an  appropriate  labor  organization. 
The  advisory  opinion  shall  be  submitted 
along  with  the  petition  when  the  petition 
is  filed.  The  advisory  opinion  should  set 
forth  a  specific  statement  of  facts  which 
support  the  conclusion  reached  m  the 
opinion.  Advisory  opinions  must  be 
submitted  in  writing  and  signed  by  an 
authorized  official  of  the  organization. 

(D)  Except  as  provided  in  paragraph 
(p)(7)(i)(E)  of  this  section,  written 
evidence  of  consultation  shall  be 
included  in  the  record  in  every  approved 
petition.  Consultations  are  advisory  in 
nature  only  and  are  not  binding  on  the 
Service.  If  a  petition  is  denied  because 
of  the  advisory  opinion  provided  by  a 
labor  organization,  a  copy  of  the  opinion 
shall  be  attached  to  the  director's 
decision. 

(E)  In  a  case  where  the  Service  has 
determ.ined  that  a  petition  merits 
expeditious  handling,  the  Service  shall 
contact  the  labor  organization 
telephonically  and  request  an  advisory 
opinion  if  one  is  not  submitted  by  the 
petitioner.  The  labor  organization  shall 
have  24  hours  to  respond  telephonically 
to  the  Service's  request.  The  Service 
shall  adjudicate  the  petition  after  receipt 
of  the  telephonic  response  from  the 
labor  organization.  The  labor 
organization  shall  then  furnish  the 
Service  with  a  written  advisory  opinion 
within  5  working  days  of  the  telephonic 
request.  If  the  labor  organization  fails  to 
respond  telephonically  within  24  hours, 
the  Service  shall  render  a  decision  on 
the  petition  without  the  advisory 
opinion. 

(F")  In  those  cases  where  it  is 
established  by  the  petitioner  that  an 
appropriate  labor  organization  does  not 
exist,  the  Service  shall  render  a  decision 
on  the  evidence  of  record. 

(G)  A  single  advisory  opinion  may  be 
submitted  in  conjunction  with  multiple 
essential  support  personnel  or  a  group  of 
principal  aliens  even  though  more  than 
one  petition  is  filed  on  their  behalf 

(ii)  Consultation  requirements  for  P-1 
athletes  and  entertainment  groups. 


Consultation  with  a  labor  organization 
that  has  expertise  m  the  area  of  the 
aliens  sport  or  entertainment  field  is 
required  in  a  P-1  petition.  The  advisory 
opinion  provided  by  the  labor 
organization  must  evalute  and/or 
describe  the  alien's  or  group's  ability 
and  achievements  in  the  field  of 
endeavor,  comment  on  whether  the  alien 
or  group  is  internationally  recognized 
for  achievements,  and  state  whether  the 
services  the  alien  or  group  is  coming  to 
perform  are  appropriate  for  an 
internationally  recognized  athlete  or 
entertainment  group. 

(iii)  Consultation  requirements  for  P-2 
alien  in  a  reciprocal  exchange  program. 
In  P-2  petitions  where  an  artist  or 
entertainer  is  coming  to  the  United 
States  under  a  reciprocal  exchange 
program,  consultation  with  the 
appropriate  labor  organization  is 
required  to  verify  the  existence  of  a 
viable  exchange  program.  The  advisory 
opinion  from  the  labor  organization 
shall  comment  on  the  bona  fides  of  the 
reciprocal  exchange  program  and 
specify  whether  the  exchange  meets  the 
requirements  of  paragraph  (p)(5)  of  this 
section. 

(iv)  Consultation  requirements  for  P-3 
in  a  culturally  unique  program. 
Consultation  with  an  appropriate  labor 
organization  is  required  for  P-3  petitions 
involving  aliens  in  culturally  unique 
programs.  The  advisory  opinion  shall 
evaluate  the  cultural  uniqueness  of  the 
alien's  skills,  state  whether  the  events 
are  mostly  cultural  in  nature,  and  state 
whether  the  event  or  activity  is 
appropriate  for  P-3  classification. 

(v)  Consultation  requirements  for 
essential  support  aliens.  'Written 
consultation  on  petitions  for  P-1,  P-2,  or 
P-3  essential  support  aliens  must  be 
made  with  a  labor  organization  with 
expertise  in  the  skill  area  involved.  The 
advisory  opinion  provided  by  the  labor 
organization  must  evaluate  the  alien's 
essentiality  to  and  working  relationship 
with  the  artist  or  entertainer,  and  state 
whether  U.S.  workers  are  available  who 
can  perform  the  support  services. 

(vi)  Labor  organizations  agreeing  to 
provide  consultations.  The  Service  shall 
list  in  its  Operations  Instructions  for  P 
classification  those  organizations  which 
have  agreed  to  provide  advisory 
opinions  to  the  Service  and/or 
petitioners.  The  list  will  not  be  an 
exclusive  or  exhaustive  list.  The  Ser\'ice 
and  petitioners  may  use  other  sources, 
such  as  publications,  to  identify 
appropriate  labor  organizations. 

(8)  *  •  • 

(lii)  Validity.  The  approval  period  of  a 
P  petition  shall  conform  to  the  limits 
prescribed  as  follows: 


(A)  P-1  petition  for  athletes.  An 
approved  petition  for  an  individual 
athlete  classified  under  section 
101(a)(15)(P)(i)  of  the  Act  shall  be  valid 
for  a  period  up  to  5  years.  An  approved 
petition  for  an  athletic  team  classified 
under  section  101(a)(15)(P)(i)  of  the  Act 
shall  be  valid  for  a  period  of  time 
determined  by  the  director  to  complete 
the  competition  or  event  for  which  the 
alien  team  is  being  admitted,  not  to 
exceed  one  year. 

(B)  P-1  petition  for  an  entertainment 
group.  An  approved  petition  for  an 
entertainment  group  classified  under 
section  101(a)(15)(P)(i)  of  the  Act  shall 
be  valid  for  a  period  of  time  determined 
by  the  director  to  be  necessary  to 
complete  the  performance  or  event  for 
which  the  group  is  being  admitted,  not 
to  exceed  one  year. 

(C)  P-2  and  P-3  petitions  for  artists  or 
entertainers.  An  approved  petition  for 
an  artist  or  entertainer  under  section 
l(n(a)(15)(P)  (ii)  or  (iii)  of  the  Act  shall 
be  valid  for  a  period  of  time  determined 
by  the  director  to  be  necessary  to 
complete  the  event,  activity,  or 
performance  for  which  the  P-2  or  P-3 
alien  is  admitted,  not  to  exceed  one 
year. 

(D)  Spouse  and  dependents.  The 
spouse  and  unmarried  minor  children  of 
a  P-1.  P-2.  or  P-3  alien  beneficiary  are 
entitled  to  P-4  nonimmigrant 
classification,  subject  to  the  same  period 
of  admission  and  limitations  as  the  alien 
beneficiary,  if  they  are  accompanying  or 
following  to  join  the  alien  beneficiary  in 
the  United  States.  Neither  the  spouse 
nor  a  child  of  the  alien  beneficiary  may 
accept  employment  unless  he  or  she  has 
been  granted  employment  authorization.' 

(E)  Essential  support  aliens.  Petitions 
for  essential  support  personnel  to  P-1. 
P-2.  and  P-3  aliens  shall  be  valid  for  a 
period  of  time  determined  by  the 
director  to  be  necessary  to  complete  the 
event,  activity,  or  performance  for  which 
the  P-1.  P-2.  or  P-3  alien  is  admitted,  not 
to  exceed  one  year. 

•        •        •        •        * 

(14)  •   •   •     ■' 

(ii)  Extension  periods — (A)  P-1 
individual  athlete.  An  extension  of  stay 
for  a  P-1  individual  athlete  and  his  or 
her  essential  support  personnel  may  be 
authorized  for  a  period  up  to  5  years  for 
a  total  period  of  stay  not  to  exceed  10 
years. 

(B)  Other  P-1.  P-2.  and  P-3  aliens.  An 
extension  of  stay  may  be  authorized  in 
increments  of  one  year  for  P-1  athletic 
teams,  entertainment  groups,  aliens  in 
reciprocal  exchange  programs,  aliens  in 
culturally  unique  programs,  and  their 
essential  support  personnel  to  continue 
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or  complete  the  same  event  or  activity 
for  which  thev  were  admitted 


(18)  Return  transportation 
requirement.  In  the  case  of  an  alien  who 
enters  the  United  States  under  section 
101(a)(15)(P)  of  the  Act  and  whose 
employment  terminates  for  reasons 
other  than  voluntary  resignation,  the 
employer  whose  offer  of  employment 
formed  the  basis  of  such  nonimmigrant 
status  and  the  petitioner  are  jointly  and 
severally  liable  for  the  reasonable  cost 
of  return  transportation  of  the  alien 
abroad.  For  the  purposes  of  this 
paragraph,  the  terra  "abroad"  means  the 
alien's  last  place  of  residence  prior  to 
his  or  her  entry  into  the  United  States. 

§214.2     ;Am«fK!«<li 

10.  In  I  214.2.  para^aph  (p)(5)(ii}(D)  is 
amended  by  removing  the  last  sentence 
of  the  paragraph. 

§2U.2     (Amended! 

11.  In  §  214.2.  paragraphs  (p](8](ii)(A), 
(B).  and  (C)  are  amended  by  revising  the 
reference  to  "(pK6)(iii)"  to  read 
"(P)(8)(iiir- 

Dated:  March  12. 1992. 
Gene  McNary, 

Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  92-fil32  Filed  4-&-92;  &45  am] 

BJLUHG  :CD£  44'0-'i-M 


D€PABTMEP»rr  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92  I 

[Docket  No  91-179] 

Poultry  From  Meiico 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action;  Technical  amendment. 

summary:  We  are  making  a  technical 
amendment  to  correct  an  error  in  the 
exportation  and  importation  of  animals 
and  animal  products  regulations 
concerning  port-of-entry  inspection  of 
poultry  from  Mexico. 

EFFECTtVE  DATE.  Aprils  1992. 

FO«  FURTMEB  INf OSMATION  CONTACT 

Dr  Dav;d  F   \ -r.  St^nicr  Stdtf 
Vetennarian,  ImpiT'  Export  Animals 
S^Hff,  VS  ATHIS   i;SDA,  room  -65, 
Federal  BuL.>.rg  6.5<15  Belcrest  Road. 
Hyattsville.  MD  20782,  301-436-8170. 


Sti«H»L*M€NTAHV  INFORMATION: 

Background 

Regulatiorw  in  9  CFR  part  92  govern 
the  importation  into  the  United  Sutes  of 
certain  animals  and  poultry  and  certain 
animal  and  poultry  products.  In  an  effort 
to  make  the  regulations  easier  to  use,  we 
reorganized  part  92  by  type  of  animal  m 
a  final  rule  published  in  the  Federal 
Register  on  August  2, 1990  (55  FR  31484- 
3156Z  Docket  No.  90-023).  The  rales 
concerning  poultry  were  placed  in  a  new 
"subpart  a"  §§92.200  throug.h  92.220. 

Section  92.220  governs  port-of-entry 
inspection  of  poultry  from  Mexico.  As  a 
result  of  the  reorganization  of  part  92, 
paragraph  [b)  of  this  section  erroneously 
includes  a  provision  intended  for  certain 
animals,  but  not  poultry.  Poultry  do  not 
undergo  chute  inspection,  dipping,  and 
testing.  Therefore,  we  are  removing  the 
requirement  in  §  92.220(b)  that  ports 
designated  for  the  importation  of  poultry 
from  Mexico  be  "equipped  with 
facilities  necessary  for  proper  chute 
inspection,  dipping,  and  testing. 

This  amendment  corrects  an  error  of 
inclusion  made  during  the 
nonsubstant.ve  reorganization  of  part 
92.  Therefore,  pursuant  to  5  U.S.C.  553. 
notice  of  proposed  rulemaking  and 
opportunity  to  comment  are 
unnecessary,  and  this  rule  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  this  rule  is  exempt  from  the 
provisions  of  Executive  Order  12291. 
Finally,  this  action  is  not  a  rule  as 
defined  by  Public  Law  96-354.  the 
Regulatory  Flexibility  Act.  and  thus  is 
exempt  from  the  provisions  of  that  Act. 

Executive  Order  12778 

This  technical  amendment  has  been 
reviewed  under  Executive  Order  12r"8. 
Civil  justice  Reform.  This  technical 
amendment:  (1)  Does  not  preempt  any 
State  or  local  laws  or  regulations;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  its  provisions. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports, 
Livestock  and  livestock  products. 
Mexico,  Poultry  and  poultry  products 
Quarantine.  Transportation.  Wildlife. 

PART  92-IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS,  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly.  9  CFR  pert  92  is 
amended  as  follows: 


1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U  S.C.  1622:  19  U.S.C.  1306:  21 
L'  S  C  102-105.  ni,  134a.  134b.  134c,  134d. 
134f,  and  135;  31  US  C  9701:  7  CFR  2.17,  2.51. 
and  371.2(dl. 

2.  In  §  92.220,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  92.220    Inspection  at  port  of  •otry. 
•         ♦         •         •         • 

(b)  Poultry  covered  by  paragraph  (a) 
of  this  section  shall  be  imported  through 
ports  designated  in  §  92.203. 

Done  in  Washingtoa  DC.  this  F.th  day  of 
Apni  1992. 
Robert  Melland. 

Admmistraior.  Animal  and  Plant  Health 
Inspection  Sprvice. 
[FR  Doc.  92-8249  Filed  4-8-92;  8:45  am] 

BOUMQ  CODE  Mia-34-W 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  34 

[Docket  Mo.  92-€l 

Real  Estate  Appraisals 

agency:  Office  of  the  Comptroller  of  the 

Currency.  Treasury. 

action:  Final  rule. 

summary:  The  Office  of  the  Comptroller 

of  the  Currency  ("OCC")  is  amending  its 
appraisal  rules  to  identify  additional 
transactions  for  which  the  services  of  an 
appraiser  are  not  required.  This  final 
rule  eliminates  the  requirement  for 
regalated  institutions  to  obtain 
appraisals  by  certified  or  licensed 
appraisers  for  real  estate-related 
financial  transactions  having  a  value,  as 
defined  in  the  rale,  of  $100  000  or  less; 
permits  regulated  institutions  to  use 
appraisals  prepared  fer  loans  insured  or 
giiararaeed  by  an  agency  of  the  federal 
government  if  the  appraisal  conforms  to 
regulations  or  other  written 
requirements  of  the  federal  insurer  or 
guarantor:  excepts  appraisals  involving 
l-to-4  family  residential  properties  from 
certain  minimum  appraisal  standards 
under  specified  conditions:  and  adds  a 
definition  of  "real  estate"  and  "real 
property"  to  clanfy  that  the  appraisal 
rpgulation  does  not  apply  to 
transactions  involving  mineral  rights, 
t;mber  rights,  growing  crops,  or  similar 
interests  in  real  estate  when  the 
transaction  does  not  involve  the 
associated  parcel  or  tract  of  land. 

The  final  rule  also  incorporates  three 
technical  amendments  which:  Clarify 
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roller  of  the 


thy(  the  requirempnts  nf  the  OCC 
appraisal  regulation  must  be  met  for  all 
real  estate-related  financial  transactions 
except  those  in  which  the  ser\'ices  of  an 
appraiser  are  not  required  under  the 
rule;  clarify  that  the  abundance  of 
caution  exception  also  applies  to  real 
estate-related  financial  transactions  in 
which  the  bank  does  not  take  a  Hen 
against  the  real  estate  collateral:  and 
confirm  that  in  accordance  with  the 
Federal  Deposit  Insurance  Corporation 
ImprcTv  ement  Act  of  1991  CTDICIA"').  the 
OCC  has  delayed  until  December  31. 
1992.  the  date  by  which  national  banks 
must  use  certified  and  licensed 
appraisers  for  all  federally  related 
transactions,  although  state  law  may 
require  the  use  of  certified  and  licensed 
appraisers  prior  to  this  date. 

The  OCC  is  adopting  this  final  rule 
under  its  authority  to  issue  rules:  To 
implement  title  XI  of  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  ('  FI'rREA"): 
and  to  carry  out  its  responsibility  to 
ensure  that  national  banks  conduct  their 
activities  in  accordance  with  principles 
of  safe  and  sound  banking.  The  purpose 
of  these  amendments  is  to  clarify  when 
national  banks  entering  into  real  estate- 
related  financial  transactions  must 
employ  the  services  of  State  certified  or 
licensed  appraisers  to  comply  with  title 
XI  of  FIRREA  and/or  the  principles  of 
safe  and  sound  banking. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  .April  9. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Watson,  National  Bank 
Examiner,  Office  of  the  Chief  National 
Bank  Examiner,  (202)  874-5350,  or 
Horace  G.  Sneed,  Senior  Attorney,  Legal 
Advisory  Services  Division,  (202)  874- 
5310,  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW., 
Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Title  XI  of  FIRREA,  12  U.S.C.  3331  et 
seq..  directed  the  OCC.  and  the  other 
financial  institutions  regulatory 
agencies,'  to  publish  appraisal  rules  for 
federally  related  transactions  within  the 
jurisdiction  of  each  agency.  In 
accordance  with  statutory  requirements, 
the  OCC  published  an  appraisal  rule 
which  established  minimum,  standards 
for  appraisals  used  in  connection  with 
federally  related  transactions  and 


'  These  are  the  Buard  of  Governors  of  Itie 
Federal  Re8er\e  Svstem.  the  Federal  Deposit 
Insurance  Corporation,  the  Office  of  Thrift 
Supervision,  and  the  National  Credit  Union 
Administration.  In  addition,  the  Resolution  Trust 
Corporation  has  iggued  appraisal  rules  under  title  XI 
of  FIRREA. 


identified  those  federally  related 
transactions  that  require  a  State 
certified  appraiser  and  those  that 
require  either  a  State  certified  or 
licensed  appraiser.  The  final  rule  was 
published  August  24, 1990  (55  FR  34684). 
In  this  document,  an  appraisal  means  an 
appraisal  prepared  in  accordance  with 
title  XI  of  FIRREA. 

The  OCC  concluded  in  the  preamble 
to  the  final  rule  published  August  24. 
1990,  that  the  threshold  level  for 
application  of  the  appraisal  regulation 
appropriately  could  be  set  at  $100,000. 
This  conclusion  was  based  on  comments 
received  in  response  to  the  proposed 
rule  published  February  16. 1990  (55  FR 
5808],  as  well  as  the  OCC's  experience 
in  examining  national  banks.  However, 
because  title  XI  of  FIRREA  expressed  a 
preference  for  uniform  appraisal  rules 
among  the  financial  institutions 
regulatory  agencies,  the  OCC  set  the 
threshold  level  at  $50,000  based  on  its 
understanding  that  the  other  agencies 
would  adopt  a  $50,000  threshold  amount. 

Subsequent  to  adoption  of  the  OCC's 
final  rule,  individual  bankers  and 
spokespersons  for  associations 
representing  a  broad  range  of  banks 
contacted  the  OCC  to  request  that  the 
threshold  level  be  raised.  These  bankers 
stated  that  they  had  not  experienced 
substantial  losses  from  real  estate- 
related  financial  transactions  below 
$100,000.  Moreover,  several  bankers 
stated  that  they  were  experiencing 
increased  costs  and  substantial  delays 
in  obtaining  appraisals  that  conform  to 
the  regulation  because  of  the  increased 
demand  for  appraisers  who  are  likely  to 
meet  State  certification  and  licensing 
requirements. 

The  OCC  also  received  a  petition  to 
reopen  the  rulemaking  from  the 
American  Institute  of  Real  Estate 
Appraisers,  the  Society  of  Real  Estate 
Appraisers,  and  the  International  Right 
of  Way  Association  (collectively 
"Petitioners").  These  Petitioners 
requested  that  the  OCC  amend  its 
appraisal  regulation  by  reducing  or 
eliminating  the  de  minimis  threshold, 
among  other  things. 

In  addition  to  the  threshold  level, 
bankers  and  others  expressed  concern 
about  the  application  of  the  appraisal 
regulation  in  two  other  instances.  One 
area  of  concern  involved  the  need  for  an 
additional  appraisal  that  conforms  to 
the  OCC  appraisal  regulation  for  loans 
insured  or  guaranteed  by  the  federal 
government  The  other  involved  the 
application  of  the  appraisal  regulation  to 
transactions  in  which  the  security  for  a 
loan  consisted  solely  of  mineral  rights, 
timber  rights,  or  an  interest  in  growing 
crops. 


On  August  28. 1991  (56  FR  42546).  the 
OCC  published  a  proposal  to  amend  its 
appraisal  regulation  to  address  these 
concerns.  The  OCC  proposed  to:  (1) 
Increase  from  $50,000  to  $100,000  the 
threshold  above  which  the  services  of 
certified  and  licensed  appraisers  would 
be  required  in  connection  with  real 
estate-related  financial  transactions 
involving  national  banks:  (2)  permit 
OCC  regulated  institutions  to  use 
appraisals  prepared  for  loans  insured  or 
guaranteed  by  an  agency  of  the  federal 
government  if  the  appraisal  conforms  to 
regulations  or  other  written 
requirements  of  the  federal  insurer  or 
guarantor:  and  (3)  add  a  definition  of 
"real  estate"  and  "real  property"  to 
clarify  that  the  appraisal  regulation  does 
not  apply  to  mineral  rights,  timber 
rights,  or  growing  crops. 

The  proposed  rule  also  granted 
Petitioners'  request  to  reopen  the 
rulemaking  regarding  the 
appropriateness  of  the  threshold  level. 
Furthermore,  it  notified  the  public  of  the 
Petitioners'  assertions  so  that 
commenters  would  be  aware  of  the 
Petitioners'  claims  that  the  $50,000 
threshold  level  is  bad  public  policy  and 
is  not  authorized  by  title  XI  of  FIRREA. 

The  OCC  is  issuing  this  final  rule 
under  this  authority  to  issue  rules  to 
implement  title  XI  of  FIRREA  and  its 
authority  to  prescribe  rules  and 
regulations  to  carry  out  its  responsibility 
to  ensure  that  national  banks  conduct 
their  activities  in  accordance  with  the 
principles  of  safe  and  sound  banking. 
See  12  U.S.C.  93a,  The  purpose  of  these 
amendments  is  to  clarify  when  national 
banks  must  use  State  certified  and 
licensed  appraisers  to  comply  with  title 
XI  of  FIRREA  and/or  the  principles  of 
safe  and  sound  banking. 

II.  Comments  on  the  Proposed  Rule 

The  OCC  received  approximately  1200 
comment  letters  on  the  proposed 
amendments  to  its  appraisal  rule.  Of 
these,  about  725  letters  were  from  banks 
and  banking  organizations  while 
approximately  450  letters  were  from 
appraisers  and  appraisal  organizations. 
In  addition,  there  were  approximately  30 
letters  from  other  organizations  and 
individuals.  The  primary  issues 
addressed  by  the  commenters  are 
discussed  below. 

A.  De  Minimis  Threshold 

Of  the  approximately  1200 
commenters.  over  1100  addressed  the 
proposal  to  increase  the  threshold  level 
from  $50,000  to  $100,000.  Approximately 
700  commenters  favored  increasing  the 
threshold  level  to  $100,000  or  more, 
while  approximately  460  favored  either 
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retaining  or  lowenng  the  S-^CJOO 
threshold. 

1  Authoritj'  to  Establish  a  Threshold 

The  Petitioners'  principal  concern  was 
that  the  OCC  lacked  authority  to 
establish  any  threshold  level  below 
v-hich  real  estate-related  financial 
tiansactions  would  not  require  the 
svr\  ices  of  an  appraiser.  They  asserted 
that  Congress  intended  appraisers  to  be 
used  in  connection  with  all  real  estate- 
related  financial  transactions. 
Alternatively,  they  expressed  the 
opinion  that  title  XI  of  FIRREA  requires 
institutions  regulated  by  the  OCC  to  use 
appraisers  in  all  cases  in  which  any 
form  of  evaiuattcn  of  real  estate  is 
undertaken  by  or  on  behalf  of  the 
institution. 

Several  comment  letters  contained 
different  formulations  of  the  Petitioners' 
statements  questioning  the  OCC's 
authority  to  establish  a  threshold  Wei 
for  use  of  appraisers  in  connection  with 
real  estate-related  financial 
transactions.  For  instance  commenters 
stated  that: 

•  Title  XI  d  FIRREA  is  rendered  a 
nullity  if  the  OCC  and  the  other  bank 
regulatory  agencies  may  detennine 
when  the  services  of  an  appraiser  are 
required  for  real  estate-related  financial 
transactions; 

•  When  Congress  enacted  title  XI  of 
FIRRFA,  it  did  not  intend  to  reduce  the 
number  of  transactions  which  would 
receive  appraisals; 

•  All  transactions  which  were 
covered  in  the  Guidelines  for  Real 
Estate  .Appraisal  Policies  and  Review 
Procedures  ("Interagency  Guidelines"] 
issued  jointly  by  the  OCC  (Banking 
Circular  225,  December  21. 1987].  the 
Federal  Deposit  Insurance  Corporation, 
and  the  Board  of  Governors  of  the 
Federal  Reserve  System,  require 
appraisals  by  certified  or  licensed 
appraisers  under  title  XI  of  FIRRE.\; 

•  Title  XI  of  FIRREA  did  not 
recognize  a  distinction  between 
appraisals  and  evaluations  and  there  is 
no  distinction  between  them;  and 

•  The  premise  of  title  XI  of  FIRREA  is 
that  the  use  of  certified  or  hcensed 
appraisers  is  required  whenever  the 
value  of  real  estate  collateral  is  a 
material  factor  in  determining  credit 
quality  so  that  in'the  event  of  default  the 
sale  of  the  collateral  will  satisfy  the 
indebtedness. 

The  OCC  carefully  considered  all  of 
these  comments,  but  does  not  believe 
that  they  accurately  represent  the 
requirements  Congress  established  in 
title  /A  of  FIRREA.  nor  are  they  an 
accurate  representation  of  when  the 
services  of  an  appraiser  ate  required  to 


satisfy  the  principles  of  safe  and  sound 
banking. 

Title  XI  of  FIRREA  establishes  a 
framework  for  regulating  appraisals  and 
appraiser  services  used  in  connection 
with  certain  transactions  involving  real 
estate,  identified  in  the  legislation  as 
"federally  related  transactions."  Section 
1121  of  FIRREA,  12  U.S.C.  3350.  defines 
a  "federally  related  transaction"  as  a 
real  estate-related  financial  transaction 
which,  inter  alia,  requires  the  services  of 
an  appraiser.  Consequently,  by  the 
express  terms  of  the  definitions  in  title 
XI  of  FIRREA,  "real  estate-related 
financial  transactions"  and  "federally 
related  transactions"  are  not  legally 
equivalent.  Instead,  "federally  related 
transactions"  are  a  subset  of  "real 
estate-related  financial  transactions." 
with  one  of  the  distinguishing  factors 
being  whether  the  services  of  an 
appraiser  are  required  in  connection 
with  the  transaction. 

Title  XI  of  FIRREA  does  not  state 
when  the  services  of  an  appraiser  are 
required  in  connection  with  a  real 
estate-related  financial  transaction. 
However,  the  legislation  does  state  that 
its  purpose  is  to  protect  "federal 
financial  and  pubhc  policy  interests"  in 
real  estate  related  transactions.  Section 
1101  of  FIRREA.  12  U.S.C.  3331. 

From  a  review  of  the  legislation  and 
the  committee  reports  issued  in 
conjunction  with  title  XI  of  FIRREA.  the 
OCC  beheves  these  federal  financial 
and  public  policy  interests  include 
reducing  losses  to  the  deposit  insurance 
funds  due  to  faulty  and  fraudulent 
appraisals  used  in  connection  with  real 
estate-related  financial  transactions, 
improving  the  professional  conduct  and 
supervision  of  appraisers,  and  ensuring 
the  stability  of  the  residential  mortgage 
markets.  These  interests  parallel  tlie 
OCC's  broader  concern  that  national 
banks  engage  in  safe  and  sound  banking 
practices  when  conducting  their 
activities.  See  12  U.S.C.  1818. 

In  determining  which  real  estate- 
related  financial  transactions  should 
require  appraisals,  the  OCC  examined 
whether  the  services  of  an  appraiser 
were  necessary  to  protect  federal 
financial  and  public  policy  interests  in 
particular  transactions,  and  to  meet 
safety  and  soundness  standards.  Using 
this  approach,  the  OCC  concluded  that 
neither  title  XI  of  FIRREA  nor  principles 
of  safe  and  sound  banking  require  the 
use  of  appraisers  in  connection  with  all 
real  estate-related  financial 
transactions. 

The  OCCs  authority  to  determine 
which  real  estate-related  financial 
transactions  require  the  services  of  an 
appraiser  must  be  guided  and  limited  by 
the  purposes  of  title  XI  of  FIRREA  and 


the  principles  of  safe  and  sound 
banking  Consequently,  the  authority  to 
make  that  dctern-.inaticn  does  not 
render  the  legislation  a  nullity. 

Certified  or  Licensed  Appraisers  Must 
Perform  All  Evaluations.  Several 
commenters  stated  that  title  XI  of 
FIRREA  should  be  read  to  mean  that 
any  evaluation  of  real  estate  collateral 
undertaken  by  or  on  behalf  of  a  national 
bank  requires  the  services  of  an 
appraiser,  or  that  the  services  of  an 
appraiser  must  be  obtained  for  all 
transactions  covered  by  the  Guidelines. 

Just  as  title  XI  of  FIRREA  does  not 
require  the  use  of  appraisers  in 
connection  with  all  real  estate-related 
financial  transactions,  it  does  not 
provide  that  the  only  persons  who  may 
evaluate  real  estate  collateral  are 
appraisers.  Clearly,  banking  personnel 
and  others  have  long  provided  reliable 
evaluations  in  connection  with  bank 
lending  activities.  To  the  extent  that  title 
XI  requires  a  change  in  this  practice,  the 
change  is  mandated  only  where  the 
services  of  an  appraiser  are  necessary 
to  protect  federal  financial  and  public 
policy  interests  in  the  real  estate-related 
financial  transaction  involved. 

By  explicitly  recognizing  that  the 
services  of  an  appraiser  are  not  required 
for  all  real  estate-related  financial 
transactions,  title  XI  of  FIRREA  permits 
evaluations  of  real  estate  that  are  not 
performed  by  appraisers.  An  evaluation 
is  an  assessment  of  the  probable  value 
of  a  property.  It  is  performed  by  an 
individual  who  has  the  knowledge  and 
experience  necessan,'  to  make  an 
informed  assessment  of  the  property's 
value,  but  who  is  not  expected  to  render 
an  appraisal  of  the  property. 

The  OCC  has  incorporated  this 
distinction  in  its  appraisal  regulation 
because  it  believes  that  for  certain 
transactions  the  use  of  evaluations 
meets  the  purposes  of  title  XI  of 
FIRREA,  satisfies  the  principles  of  safe 
and  sound  banking,  reduces  regulatory 
burden,  and  minimizes  costs  for  national 
banks  and  borrowers,  especially  in  the 
residential  mortgage  market. 

The  Interagency  Guidelines  were 
issued  prior  to  passage  of  title  XI  of 
FIRRE.A  and  generically  referred  to  all 
evaluations  of  real  estate,  regardless  of 
how  formal  or  informal,  or  by  whom 
they  were  performed,  as  appraisals. 

Passage  of  title  XI  of  FIRRFA 
established  a  new  standard  for 
appraisals  (an  appraisal  must  be  in 
writing  and  conform  to  the  Uniform 
Standards  of  Professional  Appraisal 
Practice  established  by  the  .Appraisal 
Standards  Board  of  the  Appraisal 
Foundation)  as  well  as  new 
requirements  for  those  who  perform 
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appraisal  services  in  connection  w.th 
federally  related  transactions 
luppraisers  must  be  certified  or  licer.sed 
hy  the  States).  The  statute  did  no! 
impose  these  requirements  on  all 
evaluations  of  real  estate  undertaken  in 
connection  with  real  estate-related 
financial  transactions;  only  when  the 
services  of  an  appraiser  are  requi.'-ed. 

In  enacting  title  XI  of  FIRREA. 
Congress  v%-as  concerned  with  the 
quality  of  the  sen.-ices  provided  by 
appraisers  in  connection  with  federally 
related  transactions.  However,  the 
presence  of  an  appraisal  or  evaluation 
at  the  time  a  loan  is  originated  does  not 
guarantee  that  there  will  be  no  loss  to 
the  institution  when  real  estate 
collateral  is  sold  at  the  time  of  default 

The  OCC  has  identified  certain  real 
estate-related  financial  transactions 
which  it  believes  do  not  require 
appraisals  under  title  XI  of  FIRREA  nor 
to  satisfy  the  principles  of  safe  and 
'iound  banking.  Nevertheless,  e\en  when 
'he  services  of  an  appraiser  are  not 
required  in  connection  with  a  real 
estate-related  financial  transaction, 
principles  of  safe  and  sound  banking 
generally  dictate  that  a  national  bank 
evaluate  the  real  estate  collateral  to 
obtain  some  verification  of  the  value  of 
the  real  estate  involved  in  thr 
transaction. 

The  OCC  believes  that  establishment 
of  a  threshold  level  below  which 
national  banks  need  not  obtain  the 
services  of  an  appraiser  when  entering 
into  real  estate-related  financial 
transactions  meets  the  letter  and  intent 
of  title  XI  of  HRREA.  fully  satisfies  the 
principles  of  safe  and  sound  banking, 
and  m.inimizes  costs  to  consumers 
without  substantially  increasing  the  risk 
of  loss  to  the  bank  deposit  insurance 
fund, 

2.  Amount  of  the  Threshold  Level 

As  stated  earlier,  of  the  approximately 
1200  comment  letters  received,  about 
700  favored  increasing  the  threshold 
level  to  $100,000  or  more,  while  about 
4r.O  favored  retaining  or  lowering  the 
S50.000  threshold. 

Comm.enters  favoring  an  increase  in 
the  threshold  level  primarily  were 


bankers  and  bank  related  orjianizations. 
Many  com.menters  stated  that  their 
institutions  had  experienced  very  low- 
levels  of  losses  in  connection  with  a  real 
estate-related  financial  transactions 
below  $100  OCX)  Commenters  stated  that 
the  majority  of  their  losses  associated 
with  real  estate-related  financial 
transactions  occurred  in  connection 
with  loans  greater  than  $100,000. 
Furthermore,  some  commenters  asserted 
thdt  the  losses  did  not  result  from  faulty 
or  fraudulent  appraisals,  but  rather  from 
other  factors  including  general  economic 
declines. 

Comments  opposing  the  increase  in 
the  threshold,  or  suggesting  that  it  be 
lowered,  were  primarily  from  appraisal 
organizations  and  individual  appraisers. 
Many  of  these  commenters  expressed 
the  belief  that  it  would  be  inappropriate 
to  increase  the  threshold  level  from 
$50  000  to  Si 00. 000  in  light  of  the  high 
levels  of  losses  experienced  by  insured 
depository  institutions  on  real  estate 
loans,  including  loans  below  the 
proposed  SliX.OOO  threshold. 

The  OCC  requested  that  comments  on 
tr.t'  proposal  to  incr»?ase  the  threshold 
from  $50,000  to  $100,000  include  specific 
informiation  about  the  losses  ,'-'„^*d;ne(i 
on  loans  of  $50,000  or  i*  ss.  uf  Sex;  fJOi  u. 
$100,000,  and  of  more  than  SlOO.OiXl  As 
discussed  below,  the  data  provided  m 
the  comment  letters  indicate  that 
commercial  banks  have  not  suffered 
high  levels  of  losses  on  loans  of  $100,000 
or  less. 

The  OCC  also  requested  that 
comments  specifically  address  the 
estimated  cost  and  delay  in  obtaining 
appraisals  prior  to  August  20, 1990,  since 
August  20,  1990,  and  after  national 
banks  are  required  to  use  certified  and 
licensed  appraisers  for  all  federally 
related  transactions. 

After  carefully  considering 
information  provided  on  loss  experience 
!>y  the  commenters,  data  from  bank  Call 
Reports,  and  the  expenence  gained  in 
examining  national  hanks,  the  OCC 
believes  that  Si 00.000  is  an  appropriate 
threshold.  The  OCC  believes  that  losses 
experienced  by  national  banks  on 
transactions  helow  this  level  do  not 


implicate  federal  financial  or  public 
policy  interests. 

While  requiring  the  use  of  certified  or 
licensed  appraisers  could  possibly 
reduce  the  amount  of  losses  experienced 
by  national  banks  on  real  estate-related 
financial  transactions  of  $100,000  or  less, 
the  OCC  does  not  believe  that  this 
action  would  protect  national  banks 
from  all  losses  on  transactions  of 
$100,000  or  less.  Furthermore,  the  OCC 
has  received  no  convincing  data 
indicating  that  the  aggregate  reduction 
in  losses  would  justify  the  continued 
imposition  of  this  requirement  for 
transactions  between  $50,001  and 
$100,000  as  a  matter  of  safe  and  sound 
banking  practice. 

In  this  regard  it  is  important  to  note 
that  by  increasing  the  threshold  to 
$100,000.  the  OCC  is  allowing  national 
banks  to  continue  following  the 
Guidelines  for  transactions  below  the 
threshold  level.  This  means  that 
national  banks  may  continue  to  use  the 
same  reliable  individuals  to  evaluate 
real  estate  in  connection  with 
transactions  of  $100,000  or  less,  as  they 
used  prior  to  adoption  of  the  appraisal 
regulation.  This  is  not  a  relaxation  of  the 
OCC's  supervision  of  national  banks 
engaging  in  transactions  below  the 
threshold  level  since  the  evaluation  still 
must  contain  information  and  written 
analysis  consistent  with  the  risk 
associated  with  the  transaction. 

Reported  Loss  Experience.  Comments 
from  many  bankers  stated  that  their 
institutions  had  experienced  no  losses 
on  real  estate  loans  of  $100,000  or  less 
within  the  past  year  or  several  years. 
Not  all  commenters  provided 
information  on  losses  for  real  estate 
secured  loans  within  all  three  categories 
(loans  of  $50,000  or  less,  loans  between 
$50,001  and  $100,000.  and  loans  of 
$100,000  or  more). 

Based  on  the  information  provided, 
the  average  loss  per  reported  loan  was: 
$82  for  loans  of  $50,000  or  less;  $245  for 
loans  of  $50,001  to  $100,000;  and  $5,951 
for  loans  above  $100,000.  The  average 
loss  experience  for  all  loans  of  $100,000 
or  less  was  approximately  $115.  The 
information  provided  in  the  comments  is 
summarized  in  table  A. 


TA8..X  A 


Categofes  o- 

loans  secufed  by  real  estate  (R.E.  loens) 

Number 
o«R.E 
kMns 

amount  0* 
loans  held 

LOMOO 

kwnaby 

wrthmli- 
montfi 
penod 
($000) 

Average 
towper 
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lo«n($) 

Lxissetas 

o(  dollar 
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hew  by 
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Loans  above  S100.00C . 
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92.660 

33,851.000 

e>««.ooo 

t31.04a 
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1.27 
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Table  A— Continued 


I 

Categofies  of  loans  secured  by  real  estate  (RE.  loans) 


Loans  o»  $50,000  or  below. 


Number 
of  RE. 
loans 


373.467 


t>3llar 
amount  ot 
loans  held 
by  category 

($000) 


7,841,000 


Loss  on 
loans  by 
category 
within  12- 
month 
period 
($000) 


30  8'! 


Losses  as 

a  percent 
Average        Jfl^^^^ 

'2^if.    i     amount 
reported         ^^^  ^y 

•oa"*')     I    category 
(%) 


82 


0  39 


Table  A  indicates  that  the  reported 
total  dollar  loan  loss  experience  for 
loans  less  than  $50,000  and  loans 
between  $50,001  and  $100,000  are  very 
similar.  Conversely,  there  is  a  large 
variance  between  the  loan  loss 
experience  for  those  loans  and  loans 
over  $100,000.  Table  A  also  shows  that 
larger  loans  experience  a  higher  loss 
ratio  than  smaller  loans.  Reported 
losses,  as  a  percent  of  the  total  dollar 
amount  held  in  each  category,  are:  1.27% 
for  loans  above  $100,000;  0.35%  for  loans 
of  $50,001  to  $100,000;  and  0.39%  for 
loans  of  $50,000  or  below. 

Cell  Report  Data.  The  loan  loss 
experience  reported  in  the  comment 
letters  is  supported  by  data  in  the  Call 
Reports  filed  by  commercial  banks 
beginning  with  the  quarter  ending  June 
30. 1991.  The  Call  Reports  provide 
information  on  real  estate  secured  loans 
by  type  of  loan  rather  than  by  dollar 
thresholds. 


Commenters  indicate  that  the  national 
median  home  price  is  below  $100,000. 
The  OCC  believes,  based  on  its 
examining  experience  and  information 
provided  by  both  banks  and  petitioners. 
that  real  estate  secured  loans  of  $100,000 
or  less  are  primarily  residential 
mortgages.  The  reported  loss  experience 
on  residential  mortgages  supports 
commenters  who  state  that  national 
banks  have  experienced  low  levels  of 
losses  on  real  estate  loans  below  the 
$100,000  threshold. 

The  Effect  of  the  Risk-Based  Capital 
Rules.  The  data  from  the  Call  Reports 
also  supports  the  conclusion  that  real 
estate-related  financial  transactions  of 
$100,000  or  less  do  not  pose  a  threat  to 
federal  financial  and  public  policy 
interests. 

When  national  banks  engage  in  real 
estate-related  financial  transactions, 
such  as  real  estate  lending  or  purchasing 
real  estate  for  their  own  use.  they  must 

Table  B 


support  that  activity  with  bank  capital. 
See  12  CFR  3.100.  National  banks 
currently  must  hold  aggregate  capital 
equal  to  7.25%  of  their  loans  that  involve 
other  than  l-to-4  famiiy  residential 
properties  and  3.62 'i  of  their  loans  that 
involve  l-to-4  family  residential 
properties.  These  requirements  are 
scheduled  to  increase  to  8%  and  4% 
respectively  by  ypar-end  1992. 

The  OCC  developed  table  B  from 
information  provided  in  the  June  30, 
1991.  Call  Reports.  It  shows,  for  national 
banks  and  fur  all  corDmerciai  banks,  net 
losses  as  a  percent  of  the  total  dollar 
amount  invested  m  the  different  types  of 
loans.  It  also  shows  that  commercial 
banks  generally  hold  capital  that  is 
approximately  20  times  the  annualized 
loss  experience  on  loans  for  l-to-4 
family  residential  properties  while 
capital  for  constructions  loans  is 
approximately  2.5  times  the  annualized 
loss  experience  on  these  loans. 


Type  of  real  estate  secured  loan 


Finanang  coinmerctal  real  estate... 

Cofistruction  loans 

Agncutturai  loans ~™ 

Home  equity  loans 

t-to-4  (amrty  residential  properties.. 

Multi-famtty  properties 

Other  comrT\erciai  'eal  estate 


Total  of  all  real  estate  loan  categories.. 


Losses  as  a  percer^'  o< 
doi^ar  amour^t  ^etO  by 
type  (Annualized  (%)) 


National 
banks 


All  banks 


Peauired  rish-based 

capital  (%)/percent  of 

losses  (6/30/91) 

(Annualized) 


-- 


National 
banks 


All  ba^ns 


359 
330 
0.24 
0.11 
0.16 
2.13 
1.04 


1.03 


3.62 
2.86 
0.18 
0.14 
0.18 
1.34 
1.02 


0.88 


202 

2.19 

29  78 

66.21 

21  99 

340 

695 


7.07 


200 

2.53 

4025 

55.76 

19.26 

538 

707 


8.18 


As  table  B  shows,  losses  on  l-to-4 
family  residential  loans,  which  are 
expected  to  make  up  the  largest  part  of 
all  loans  of  $100,000  or  less,  would  be 
absorbed  easily  by  the  capital  which  the 
bank  must  commit  to  those  loans  under 
current  regulations.  Moreover.  Table  A 
shows  that  reporting  banks  experience 
low  levels  of  losses  on  all  loans  of 
SI 00.000  or  less. 

When  considered  together,  tables  A 
and  B  indicate  that  losses  attributable  to 
transactions  of  $100,000  or  less  could  be 


absorbed  by  bank  capital  and  would  not 
impact  the  bank  deposit  insurance  fund. 
Therefore,  the  OCC  believes  that  losses 
on  these  transactions  would  not 
implicate  federal  financial  and  public 
policy  interests. 

Reported  Cost  and  Time  to  Obtain 
Appraisals.  Commenters  also  were 
asked  to  provide  an  estimate  of  the  cost 
and  time  necessary  to  obtain  appraisals. 
Although  commenters  did  not  always 
specify  the  type  of  property  being 
appraised  (such  as  commercial,  farm,  or 


residential),  it  appears  from  the 
information  provided  that  the  average 
cost  of  a  residential  appraisal  has 
increased  almost  $100  over  the  cost  of 
the  evaluations  used  prior  to  the 
adoption  of  the  OCC  appraisal  rule  on 
August  24, 1990.  Furthermore, 
commenters  expect  the  average  cost  of 
an  appraisal  to  increase  by  an 
additional  $100  after  regulated 
institutions  are  required  to  use  the 
services  of  certified  and  licensed 
appraisers. 
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Commenters  reported  an  average 
increase  of  two  weeks  in  the  time 
necessary  to  obtain  an  appraisal  after 
the  appniisal  regulation  was  adopted 
They  anticipated  that  an  additional 
week  of  delay  would  occur  once  they 
were  required  to  use  State  certified  and 
licensed  appraisers  for  these 
transactions. 

Some  commenters  stated  that  title  XI 
of  FiRRE.'\  does  not  permit  the  cost  of 
obtaining  appraisals  to  be  considered  in 
determining  whether  the  services  of  an 
appraiser  are  required  for  any  class  of 
real  estate-related  financial 
transactions.  While  title  XI  does  not 
make  cost  or  delay  in  obtaining 
appraisal  sen-ices  explicit  factors  in 
determining  whether  the  services  of  an 
appraiser  are  required  to  protect  federal 
financial  and  public  policy  interests, 
these  issues  clearly  are  relevant  to  all 
rulemakings. 

In  this  case,  the  primary  complaint 
received  from  banks  was  that  the  cost 
and  delay  associated  with  obtaining 
appraisals  that  conform  to  the  appraisal 
regulation  for  transactions  of  SlOO.OOO  or 
less  were  not  justified  by  the  risk  of  loss 
associated  with  these  transactions. 
Furthermore,  the  OCC  believes  that 
requiring  the  services  of  an  appraiser  in 
connection  with  transactions  of  SlOO.OOO 
or  less  would  not  eliminate  the  $115 
average  loss  on  these  transactions  since 
poor  quality  appraisals  are  not  the  sole 
cause  for  losses  on  real  estate  loans. 

Recessions  or  otner  economic 
conditions  which  occur  after  the  loan  is 
made  can  cause  a  precipitous  decline  in 
local  real  estate  values,  m  the  level  of 
collateral  protection  pro\  ided  by  the 
real  estate,  and  in  the  borrower's  ability 
to  repay  the  debt.  Even  if  an  appraisal 
that  conform.s  to  the  regulation  is 
available  at  the  time  the  loan  is  made, 
lenders  can  make  poor  underwriting 
decisions  by  improperly  assessing  the 
borrower's  financial  condition  or 
advancing  excessive  funds  when 
compared  to  the  value  of  the  collateral. 

The  OCC  could  appiv  the  appraisal 
regulation  to  all  real  estate-related 
financial  transactions  if  the  additional 
costs  and  burdens  placed  upon 
institutions  and  the  public  were 
justified.  The  OCC  does  not  believe  it 
can  justify  imposing  these  additional 
costs  or  regulatory  burdens  when  they 
are  not  required  to  meet  the  purposes  of 
:;tie  XI  of  FIRREA  or  neces&ar>  to 
ensure  bank  safety  and  soundness, 

3,  Reliability  of  the  Data 

.\  few  comment  letters  ob|ected  lo 
iiasmg  any  conclusion  about  the  level  of 
!he  threshold  on  the  data  provided  m  the 
comment  letters.  One  letter  stated  that 
the  data  obtained  would  be  unscientific 


because  i'  was  voluntarily  provided  and 
may  no!  represent  the  experience  of  the 
national  banking  system  as  a  whole. 
The  OCC  believes  that  the  data 
provided  by  the  commenters  is 
representative  of  the  experience  of 
banks,  and  it  has  generally  confirmed 
the  results  shown  by  that  data  through 
the  use  of  data  collected  on  all 
commercial  banks  in  the  Call  Reports. 

Loss  Experience  nf  Mortgage  Insurers. 
Some  commenters  stated  the  opinion 
that  commercial  banks  would  suffer 
substantial  losses  on  loans  below 
$100,000.  For  example,  citing  $873 
million  in  losses  on  57,000  claims  paid 
by  its  members  in  1989.  an  association 
of  mortgage  insurance  companies 
opposed  any  increase  in  the  threshold 
level  and  stated  that  the  majority  of  the 
losses  experienced  by  its  members  had 
occurred  on  properties  valued  less  than 
SlOO.OOO. 

The  association  also  stated  its  belief 
that  inadequately  trained  appraisers 
were  the  cause  of  a  large  part  of  the 
losses  suffered  by  its  membership. 
Several  other  commenters  echoed  these 
conclusions  in  opposing  the  proposal  to 
increase  the  threshold  level. 

However,  a  number  of  bankers 
expressed  the  opinion  that  losses  on 
foreclosed  properties  were  more  directly 
related  to  lengthy  legal  or  bankruptcy 
delays,  damage  to  the  property  as  a 
result  of  actions  or  inaction  by  the 
borrower,  and  deterioration  of  the  local 
real  estate  market.  They  believed  that 
such  losses  were  less  likely  to  be  related 
to  the  inadequacy  of  the  appraisal  or 
evaluation  ohlained  when  the  loan  was 
originated 

The  OCC  IS  concerned  that  the 
mortgage  insurers'  experience  conflicts 
with  that  of  commercial  banks  and  is 
sensitive  to  trends  of  past  due  and  non- 
performing  residential  loans.  However. 
based  on  the  other  information  provided 
in  the  comment  letters  and  the  Call 
Report  data  for  losses,  as  well  as 
information  on  past  due  and  non- 
performing  loans,  the  OCC  believes  that 
a  $100,000  th.-eshold  level  is  appropriate 
Nevertheless,  the  OCC  will  continue  to 
monitor  trends  in  losses,  past  due,  and 
non- performing  n-sidential  loans. 

E'^ect  of  the  Use  of  Evaluations  on 
Reported  Loss  Expenp nee.  A  large 
number  of  appraisers  commented  tha! 
approximately  50  pert.ent  of  all  home 
mortgages  would  be  l>elow  the  JKIO.CXM,) 
threshold  level  given  the  current  median 
prit  e  of  housing  in  the  United  Staiea 
These  commenters  suggested  that 
because  the  services  of  a  certified  or 
licensed  appraiser  will  not  t>e  required 
m  connection  with  these  loans  the 
losses  attributable  to  these  transactions 
^••■11  rise.  They  argue  that  this  would  he 


true  even  if  national  banks  obtain 
evaluations  of  the  real  estate  collateral 
for  these  loans  as  a  matter  of  safe  and 
sound  banking  practice. 

Evaluations  for  transactions  below 
the  threshold  level,  as  well  as  for  any 
real  estate-related  Hnancial  transaction 
which  does  not  require  the  services  of 
an  appraiser  under  the  appraisal 
regulation,  must  provide  information 
that  allows  a  national  bank  to  determine 
whether  its  participation  in  the 
transaction  is  consistent  with  the 
principles  of  safe  and  sound  banking. 
For  transactions  below  the  threshold 
level,  the  OCC  expects  national  banks 
to  follow  essentially  the  same  sound 
practices  they  followed  before  adoption 
of  the  appraisal  regulation  under  title  XI 
of  FIRREA, 

Therefore,  increasing  the  threshold 
level  to  $100,000  does  not  relax  the 
underwriting  standards  that  existed 
prior  to  adoption  of  the  appraisal 
regulation.  The  OCC  does  not  expect 
losses  associated  with  these 
transactions  to  change  materially  as  a 
result  of  the  use  of  evaluations  at  the 
time  the  loans  are  made.  However,  the 
OCC  will  monitor  all  aspects  of  the 
appraisal  rule  and  will  revisit  the 
appropriateness  of  the  threshold  level  if 
further  experience  shows  that  changes 
are  necessary. 

Past  Loss  Experience  Is  an  Unreliable 
Gauge  of  Future  Losses.  In  opposing  the 
increase  in  the  threshold  level,  one 
commenter  stated  that  maintaining  the 
status  quo  is  not  acceptable  under  title 
XI  of  FIRREA  and  that  past  loss 
experience  is  not  an  accurate  measure 
of  future  losses  or  acceptable  losses. 
The  OCC  agrees  that  title  XI  is  intended 
to  reduce  losses  to  the  bank  deposit 
insurance  fund  through  improved 
appraisal  practices  in  connection  with 
federally  related  transactions. 
Consequently,  with  regard  to  federally 
related  transactions,  the  OCC  has 
required  substantial  changes  in  the 
appraisals  which  national  banks  must 
obtain,  including  requirements  that 
exceed  the  minimums  established  by 
title  Xl  of  HRREA. 

The  OCC  believes  an  analysis  of  past 
losses  by  real  estate  loan  type,  in 
conjunction  with  economic  factors  and 
loan  quality  indicators,  is  an  appropriate 
gauge  for  potential  future  losses.  While 
it  may  be  possible  to  speculate  on 
potential  losses  based  solely  on 
economic  assumptions,  the  OCC 
believes  that  this  anahtical  method  is 
less  reliable  than  the  methodology 
described  above. 
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4.  Alternative  Threshold  Proposals 

The  OCC  received  several  comments 
which  suggested  that  alternative 
threshold  levels  be  adopted. 

Increase  Threshold  Levels  for  Small 
Banks  and  Small  Communities.  One 
bank  proposed  a  $250,000  threshold  for 
community  banks  with  assets  of  less 
than  $150,000,000.  while  another 
proposed  that  communities  with 
populations  of  10.000  or  less  be 
exempted  from  the  requirements  of  title 
XIofHRREA. 

The  OCC  recognizes  that  sound 
arguments  can  be  made  that  the 
threshold  level  could  be  set  at  amounts 
higher  than  $100,000  and  still  meet  the 
purposes  of  title  XI  of  FIRRELA. 
However,  the  OCC  did  not  request 
specific  information  on  the  impact  of 
losses  at  threshold  levels  above  $100,000 
for  small  institutions  or  institutions  in 
small  communities. 

While  the  OCC  has  concluded,  on  the 
basis  of  the  data  provided  in  the 
comment  letters  and  analysis  of  Call 
Report  data,  that  the  threshold  level 
may  be  set  at  $100,000  and  still  ensure 
that  federal  financial  and  public  policy 
interests  are  protected,  the  OCC  does 
not  believe  that  the  current  rulemaking 
record  supports  tJie  establishment  of  the 
alternative  threshold  levels  proposed  by 
these  commenters.  However,  the  OCC 
will  monitor  the  effects  of  the  rule  and, 
if  warranted,  may  consider  changes  of 
the  type  suggested  in  the  comments. 

Separate  Threshold  for  Commercial 
Loans.  An  appraisal  organization  noted 
that  the  increased  threshold  would 
apply  to  real  estate-related  financial 
transactions  involving  commercial 
property  as  well  as  residential  property. 
This  appraisal  organization  indicated 
that  commercial  properties  require  more 
complex  analysis  and.  therefore, 
transactions  involving  these  properties 
should  require  the  services  of  an 
appraiser. 

The  OCC  agrees  that  evaluations  of 
commercial  real  estate  can  require  more 
complex  dnalyses  than  evaluations  of  1- 
to-4  family  residential  properties. 
Clearly,  a  national  bank  may  obtain  an 
appraisal  when  it  determines  one  is 
needed  to  properly  evaluate  and 
underwrite  a  transaction  of  $100,000  or 
less.  However,  for  transactions  of 
Si 00.000  or  less,  the  OCC  is  requiring  an 
evaluation  of  the  real  estate  collateral 
and  not  an  appraisal. 

As  explained  earlier,  the  reported 
losses  sustained  by  national  banks  on 
all  loans  of  $100,000  or  less,  many  of 
which  were  underwritten  using 
procedures  and  analyses  in  effect  prior 
to  title  XI  of  FIRREA.  do  not  implicate 
federal  financial  and  public  policy 


interests.  Therefore,  the  OCC  believes 
that  a  $100,000  threshold  level  is 
appropriate  for  real  estate-related 
financial  transactions  involving 
commercial  as  well  as  residential 
properties. 

Several  commenters  suggested  that  a 
higher  threshold  was  appropriate  for 
commercial  transactions  and  one  bank 
strongly  urged  the  OCC  to  increase  the 
threshold  level  for  commercial  loans  to 
$500,000.  noting  that  the  cost  of 
appraisals  for  small  business  borrowers 
had  become  "punishing." 

The  OCC  notes  that  FDICIA  requires 
the  Office  of  Management  and  Budget 
("OKIB")  to  study  the  de  minimis 
threshold  for  commercial  real  estate. 
The  OCC  supports  this  initiative  and 
will  evaluate  the  information  provided 
in  that  study  to  determine  whether  any 
further  changes  are  required  in  this  rule. 

5.  Other  Considerations  in  Setting  the 
Threshold  Level 

Several  commenters  cited  other  policy 
considerations  in  support  of  retaining  or 
reducing  the  $50,000  threshold  level. 
Funding  of  State  Certification  and 
Licensing  Programs.  Two  State 
certification  and  licensing  agencies 
opposed  the  increase  in  the  threshold 
level  because  of  its  impact  on  potential 
revenues.  These  commenters  believe 
that  fewer  individuals  will  choose  to 
become  certified  or  hcensed  appraisers 
if  the  threshold  level  is  set  at  $100,000. 

The  OCC  believes  that  the  majority  of 
all  real  estate-related  financial 
transactions  will  require  the  services  of 
a  certified  or  licensed  appraiser  even 
after  the  $100,000  threshold  is  adopted. 
This  will  include  almost  50%  of  all 
residential  real  estate  transactions, 
almost  all  commercial  real  estate 
transactions,  and  any  transaction 
involving  the  Federal  National  Mortgage 
Association,  Federal  Home  Loan 
Mortgage  Corporation,  and  Resolution 
Trust  Corporation. 

Moreover,  while  the  OCC  does  not 
require  national  banks  to  engage 
certified  and  licensed  appraisers  for 
transactions  below  the  threshold  level, 
the  OCC  encourages  national  banks  to 
use  certified  or  licensed  appraisers, 
when  they  are  available,  for  all  real 
estate-related  financial  transactions 
including  transactions  below  the 
threshold  level. 

Because  a  market  will  exist  for  the 
services  of  State  certified  and  licensed 
appraisers,  the  OCC  does  not  believe 
the  increase  in  the  threshold  level  will 
significantly  reduce  the  number  of 
individuals  seeking  these  designations. 

Intent  of  the  Statute.  Several 
commenters  stated  that  title  XI  of 
FIRREA  intends  the  broadest  possible 


use  of  certified  and  licensed  appraisers. 
However,  the  intent  of  the  legislation 
must  be  read  in  light  of  its  purpose— to 
protect  federal  financial  and  public 
policy  interests  in  federally  related 
transactions.  Accordingly,  the  OCC  has 
required  the  broadest  possible  use  of 
certified  and  licensed  appraisers 
necessary  to  meet  this  purpose. 

Furthermore,  the  OCC  favors  the 
development  of  certification  and 
licensing  programs  by  the  States,  and  it 
favors  the  use  of  certified  and  licensed 
appraisers  in  connection  with  all  real 
estate-related  financial  transactions. 
However,  for  the  reasons  discussed 
above,  the  OCC  has  not  required  the  use 
of  certified  and  licensed  appraisers  for 
all  real  estate-related  financial 
transactions. 

Protection  of  Consumers.  Several 
appraisers  stated  that  the  $50,000 
threshold  should  be  retained  as  a  means 
of  protecting  consumers  from  paying  too 
much  when  purchasing  a  home.  At  the 
same  time,  bankers  state  that  the  cost 
and  time  delays  associated  with 
requiring  compliance  with  the  appraisal 
regulation  have  hurt  consumers.  Both 
issues  could  be  important 
considerations  for  homebuyers. 

Clearly,  homebuyers  can  obtain  an 
appraisal  by  a  certified  or  licensed 
appraiser  prior  to  purchasing  a  house,  or 
request  that  a  national  bank  obtain  an 
appraisal  by  a  certified  or  licensed 
appraiser  in  connection  with  any  real 
estate-related  financial  transaction. 
However,  the  focus  of  title  XI  of  FIRREA 
is  to  prevent  losses  to  the  bank  deposit 
insurance  fund  resulting  from  faulty  or 
fraudulent  appraisals.  The  OCC  believes 
that  Congress  did  not  intend  to  require 
an  appraisal  by  a  certified  or  licensed 
appraiser  as  a  condition  to  purchasing 
or  financing  a  home. 

Conflict  With  Policies  of  Other 
Federal  Agencies.  Some  commenters 
objected  to  increasing  the  threshold 
level  to  $100,000  stating  that  it  would 
conflict  with  the  policies  being  adopted 
by  housing  assistance  agencies.  Other 
commenters  stated  that  there  should  be 
a  single  uniform  federal  appraisal 
policy. 

The  OCC  does  not  believe  that  title  XI 
of  FIRREL'X  or  principles  of  safe  and 
sound  banking  require  the  OCC  to  adopt 
the  appraisal  practices  and  procedures 
used  by  other  federal  agencies  for  all 
real  estate-related  financial  transactions 
involving  national  banks.  However,  as 
discussed  more  fully  below,  where 
another  federal  agency  has  a  substantial 
financial  or  public  policy  interest  in  a 
real  estate-related  financial  transaction, 
the  OCC  believes  that  it  is  inappropriate 
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to  require  a  second  appraisal  according 
to  OCC  standards. 

Ensuring  Independent  judgment  When 
Obtaining  Evaluations.  Several 
corr.menters  suggested  that  the 
threshold  should  not  be  increased 
because  individuals  preparing 
evaluations  could  be  pressured  into 
reporting  a  particular  value  to  meet  the 
requirements  for  a  loan.  Others 
suggested  that  it  was  important  to  have 
ar.  appraiser  provide  an  independent 
\  erification  of  the  value  of  real  estate 
offered  as  collateral  since  the 
compensation  of  real  estate  agents  and 
loan  officers  frequently  depends  upon 
the  completion  of  the  transaction  and 
the  amount  involved. 

The  OCC  agrees  that  this  could 
present  potential  problems  However. 
the  OCC  expects  national  banks,  as  a 
m.atter  of  safe  and  sound  banking 
practice,  to  adopt  procedures  to  ensure 
that  the  evaluations  they  receive  are 
provided  by  individuals  who  are  both 
independent  and  competent  to  perform 
•he  evaluation. 

These  individuals  should  not  be  under 
any  pressure  to  report  a  specific  value 
or  m.inimum  value.  The  bank's 
procedures  would  apply  to  bank 
personnel  as  well  as  individuals 
providing  evaluations  to  the  bank  on  a 
fee  basis.  The  OCC  intends  to  address 
•hese  issues  in  guidelines  to  be 
published  concerning  evaluation 
procedures. 

Additional  Benefits  from  the 
Participation  of  Appraisers.  Several 
commenters  identified  other  benefits, 
such  as  consideration  of  the  highest  and 
best  use  for  the  property  and 
identification  of  hazardous  waste 
problems  associated  with  the  property, 
conferred  by  appraisers'  participation  in 
real  estate  transactions.  The  OCC 
encourages  national  banks  to  use 
certified  or  licensed  appraisers  for 
transactions  below  the  threshold  level. 
Hc^wever,  the  possibility  that  appraisers 
may  be  able  to  offer  benefits  unrelated 
to  meeting  the  requirements  of  title  XI  of 
FIRREA  or  to  satisfying  the  principles  of 
safe  and  sound  banking  practice  is  not  a 
sufficient  reason  for  requiring  the 
services  of  an  appraiser  in  connection 
with  all  transactions  below  the 
threshold  level. 

The  Need  for  Professionalism  Among 
Appraisers  A  number  of  appraisers 
stated  that  increasing  the  threshold 
sends  the  wrong  message  regarding  the 
need  for  professionalism  in  the 
appraisal  industry  and  undermines  the 
Congress;onal  purpose  of  improving 
appraisal  services.  The  OCC  believes 
that  the  opposite  is  true,  and  the  OCC 
has  strongly  endorsed  increased 
professionalism  among  appraisers  both 


before  and  after  the  enactment  of  title 
XI  of  FIRREA 

Under  the  appraisal  regulation,  the 
services  of  a  professional  appraiser  are 
required  where  the  risk  is  greatest, 
where  the  problems  of  valuing  the  real 
estate  are  most  complex,  and  where  the 
appraiser's  expenence  and  training  can 
help  bankers  arrive  at  a  thorough 
understanding  of  the  value  of  the  real 
estate  collateral.  This  information  will 
allow  bankers  to  accurately  analyze  the 
risks  associated  with  underwriting  those 
loans.  By  contrast,  evaluations  by 
competent  individuals  are  peimitted  for 
transactions  below  $100,000  where 
banks  have  suffered  lower  levels  of 
losses,  where  the  majority  of  the 
transactions  involve  residential  real 
estate,  and  where  the  issues  involved  do 
not  demand  the  level  of  training  and 
experience  required  of  a  professional 
appraiser. 

B.  Exemption  for  Government 
Guaranteed  Loans 

The  OCC  also  is  amending  the 
appraisal  regulation  to  exempt 
transactions  involving  a  loan  insured  or 
guaranteed  by  an  agency  of  the  federal 
government.  The  amendiment  will  mean 
that  national  banks  will  not  have  to 
obtain  a  second  appraisal  in  accordance 
with  the  OCC  appraisal  regulation 
provided  the  loan  is  supported  by  a 
valid  appraisal  that  m.eets  the  standards 
of  the  federal  agency  providing  the 
insurance  or  guarantee. 

The  OCC  proposed  this  amendment  in 
response  to  bankers'  concern  about  the 
duplication  of  appraisals  which 
appeared  to  be  necessary  in  order  to 
meet  the  different  appraisal 
requiremients  of  the  OCC  and  the  federal 
agencies  insuring  or  guaranteeing  the 
loans.  The  OCC  is  adopting  this 
amendment  because  it  believes  that 
current  requirements  are  overly 
burdensome  and  are  not  needed  to  meet 
the  purposes  of  title  XI  of  FIRREA. 

The  OCC  c.-trefully  considered  the 
approximately  120  comments  received 
regarding  this  issue.  Of  these, 
approximately  100  favored  the  change 
and  20  opposed  it.  The  commenters  who 
favored  the  amiendment  stated  that  it 
would  greatly  simplify  the  procedures 
for  making  government  guaranteed 
loans  and  reduce  the  cost  of  entering 
into  these  transactions. 

Several  commenters  opposed  the 
amendment.  Among  other  things,  they 
stated  that: 

•  Congress  wanted  uniformity  in 
appraisals  and  the  qualifications  of 
appraiser  to  protect  federal  financial 
and  public  policy  interests; 

•  The  OCC  could  not  delegate  to 
another  agency  its  authority  to 


determine  how  to  document  the  value  of 
real  estate  collateral  and  to  determine 
the  qualifications  required  for 
individuals  who  provide  that 
documentation; 

•  Congress  intended  to  expand  the 
classes  of  transactions  that  fall  within 
the  standards  required  by  title  XI  of 
FIRREA  and,  therefore,  government 
guaranteed  and  insured  loans  should  not 
be  exempt: 

•  The  requirements  for  Veterans 
Administration  and  Federal  Housing 
Administration  appraisals  are  less 
rigorous  than  those  set  out  in  the  OCC 
regulation,  and.  therefore,  the  OCC 
should  not  permit  national  banks  to 
accept  them; 

•  The  different  regulations  for 
appraisals  for  government  guaranteed 
loans  compared  to  other  loans 
originated  by  national  banks  would  lead 
to  conflicting  government  wide 
underwriting  standards;  and 

•  The  OCC  was  in  fact  requiring  an 
appraisal  for  transactions  involving 
government  guaranteed  and  insured 
loans,  but  was  not  requiring  the 
appraisal  to  meet  title  XI  standards. 

While  title  XI  of  FIRREA  is  intended 
to  improve  appraisal  services,  in 
connection  with  federally  related 
transactions,  neither  title  XI  of  FIRREA 
nor  the  committee  reports  issued  in 
connection  with  the  legislation  indicate 
that  Congress  intended  the  Tmancial 
institutions  regulatory  agencies  to 
substitute  their  appraisal  requirements 
for  those  of  all  other  federal  agencies. 

Title  XI  of  FIRREA  requires  the  use  of 
a  State  certified  or  licensed  appraiser 
and  adherence  to  specific  appraisal 
requirements  only  when  necessary  to 
protect  federal  financial  and  public 
policy  interests.  For  loans  insured  or 
guaranteed  by  an  agency  of  the  federal 
government,  one  of  the  principal 
concerns  which  prompted  Congress  to 
enact  title  XI  of  FIRREA— the  risk  of 
loss  to  the  bank  deposit  insurance 
fund — is  minimized. 

Moreover,  all  federal  loan  guaranty 
and  insurance  programs  have  been 
created  to  implement  federal  policies  to 
favor  lendiiTg  to  those  who  qualify  for 
the  programs.  Typically,  the 
underwriting  standards  for  these 
programs  differ  somewhat  from  the 
standards  that  are  used  by  national 
banks  when  originating  loans  for  their 
own  portfolio. 

The  OCC  believes  that  it  is 
appropriate  for  these  programs  to  have 
different  standards.  Furthermore,  the 
OCC  believes  that  it  is  appropriate 
under  title  XI  of  FIRREA  for  national 
banks  participating  in  these  programs  to 
follow  the  appraisal  standards  of  the 
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federal  agency  insuring  orguaranteeiig 
the  loans  without  the  necessity  of 
obtaining  a  second  appraisal  or 
appraisal  addendum  to  meet  the 
requirements  of  the  OCC  appraisal 
regulation. 

The  OCC  finds  no  conflict  between 
the  amendment  and  recent  action  by 
0MB  directing  a  number  of  federal 
agencies  to  adopt  regulations  which  are 
similar  to  those  of  the  financial 
institutions  regulatory  agencies. 
However,  the  OCC  beheves  that 
imposing  national  bank  appraisal 
requirements  on  loans  originated  under 
these  programs  may  tend  to  frustrate  the 
federal  policies  which  underlie  the 
programs.  Moreover,  it  would  add 
unnecessary  regulatory  costs  to  banks 
and  consumers  participating  in  these 
programs  without  helping  to  meet  the 
principal  objective  of  title  XI  of  FIRREA. 

In  addition,  some  programs  prohibit 
lenders  from  charging  for  an  appraisal 
which  is  not  required  by  the  insuring  or 
guaranteeing  agency.  National  banks 
may  be  unwilling  or  unable  to 
participate  in  those  programs  if  they 
were  required  to  obtain  and  pay  for  a 
second  appraisal  themselves. 

The  OCC  does  not  believe  that 
Congress  intended  to  restrict  national 
bank  participation  in  originating 
federally  guaranteed  and  insured  loans 
by  enacting  Ude  XI  of  FIRREA. 
Moreover,  the  OCC  does  not  believe 
that  the  services  of  a  second  appraiser 
engaged  by  a  national  bank  to  meet  the 
requirements  of  the  OCC  appraisal 
regulation  are  required  to  protect  federal 
financial  and  public  policy  interests  in 
transactions  involving  federally 
guaranteed  and  insured  loans. 

The  OCC  believes  that  title  XI  of 
HRREA  permits  national  banks  to 
accept  appraisals  prepared  in 
accordance  with  the  standard  of  a 
federal  loan  guarantee  or  insurance 
program  when  underwriting  loans  for 
that  program.  For  these  loans,  a  second 
appraisal  is  not  needed  to  meet  the 
purposes  of  Title  XI  of  FIRREA  since  the 
federal  guarantor  or  insurer  bears  a 
major  part  of  the  risk  of  loss  in 
connection  with  those  loans. 

This  conclusion  is  supported  by  the 
current  regulations  of  the  Office  of  Thrift 
Supervision  ("OTS")  which  exempt 
government  guaranteed  and  insured 
loans  from  that  agency's  appraisal 
regulations.  See  12  CFR  545.32(bl.  The 
amendment  also  ehminates  a 
competitive  disadvantage  suffered  by 
national  banks  compared  to  non- 
regulated  lenders  and  institutions 
regulated  by  the  OTS. 


C  Exception  for  Loans  Sold  to  Fannie 
Mae  and  Freddie  Mac 

Several  banks  commented  that  the 
OCC  also  should  exempt  loans  that  are 
originated  by  national  banks  and 
guaranteed  or  insured  by  the  Federal 
National  Mortgage  Association  ("Fannie 
Mae")  and  the  Federal  Home  Loan 
Mortgage  Corporation  ("Freddie  Mac") 
when  sold  into  the  secondary  market. 
The  OCC  agrees  that  many  of  the 
arguments  which  support  exempting 
loans  directly  guaranteed  or  insured  by 
federal  agencies  from  having  a  second 
appraisal  according  to  the  OCC 
appraisal  regulation  apply  to  loans  for  1- 
to-4  family  residential  properties  which 
national  banks  undenvrite  in 
accordance  with  Fannie  Mae  and 
Freddie  Mac  standards. 

Moreover,  title  XI  of  FIRREA  provides 
that  it  is  a  violation  of  section  1120  of 
FIRREA,  12  U.S.C.  3349,  for  Fannie  Mae 
or  Freddie  Mac  to  knowingly  contract 
for  the  performance  of  any  appraisal  by 
a  person  who  is  not  a  State  certified  or 
licensed  appraiser  in  connection  with 
any  real  estate-related  financial 
transaction  as  defined  in  section  1121(5) 
of  HRREA. 

Therefore,  appraisals  for  all  real 
estate-related  financial  transactions  to 
which  these  federal  entities  are  a  party 
will  be  performed  by  appraisers 
certified  or  licensed  by  the  States. 
Because  all  appraisals  for  loans 
purchased  by  Fannie  Mae  and  Freddie 
Mac  must  be  performed  by  certified  and 
licensed  appraisers,  the  requirements  of 
title  XI  of  FIRREA  are  met  if  the 
appraisals  prepared  in  connection  with 
those  loans  are  written  and  conform  to 
the  Uniform  Standards  of  Professional 
Appraisal  Practice  ("USPAP") 
promulgated  by  the  Appraisal  Standards 
Board  of  the  Appraisal  Foundation.  See 
appendix  A  to  subpart  C  of  this  part. 

Given  the  low  levels  of  losses 
associated  with  loans  for  l-to-4  family 
residential  properties,  the  OCC  believes 
that  it  is  unnecessary  to  require 
compliance  with  the  additional 
appraisal  standards  set  forth  in 
§  34.44(a)  (2)-(14)  for  these  loans. 
The  OTS  has  reached  a  similar 
conclusion  and  currently  does  not 
require  appraisals  for  loans  involving  1- 
to-4  family  residential  properties  and 
existing  multi-family  residential 
properties  to  comply  with  all  of  the 
appraisal  standards  set  forth  in  their 
appraisal  rule,  provided  the  appraisals 
are  prepared  on  forms  approved  by 
Fannie  Mae  or  Freddie  Mac  and  in 
accordance  with  appraisal  standards 
approved  by  those  agencies. 

For  these  reasons,  the  OCC  has 
amended  \  34.44  to  create  an  exception 


to  the  minimum  standards  required  for 
appraisals  of  l-to-4  family  residential 
properties.  Under  this  exception, 
appraisals  for  l-to-4  family  residential 
properties  need  not  comply  with 
§§  34.44(a)  (2H141  if  the  appraisals  are 
prepared  in  accordance  with  Fannie 
Mae  or  Freddie  Mac  appraisal 
standards. 

However,  the  OCC  has  determined 
not  to  apply  this  exception  to 
multifamiiy  residential  properties  until  it 
has  had  a  "further  oppor'umty  to  review 
the  impact  of  allowing  national  banks  to 
make  loans  on  multifamiiy  properties 
without  complying  w:th  all  of  the 
appraisal  standards  in  §  34.44. 

D.  Definition  of  Real  Estate  and  Real 

Property 

The  OCC  also  is  addi:.g  a  definition  of 
"real  estate"  and  "rpal  property"  to 
§  34.42.  The  OCC  proposed  this 
amendment  m  response  to  questions 
concerning  the  application  of  the 
appraisal  rule  to  interests  in  such  things 
as  mineral  rights,  standing  timber,  and 
growing  crops,  which  may  be  considered 
real  property  under  State  law. 

Title  XI  of  F!RRF.-\  does  not  define 
"real  estate"  or  "real  property"  nor  docs 
the  context  in  which  these  terms  are 
used  suggest  that  the  terms  are  intended 
to  have  different  technical  meanings. 
For  instance,  "real  estate-related 
financial  transaction"  is  defined  as: 

Any  transaction  involving  [A]  the  sale, 
lease,  purchase,  investment  in  or  exchange  of 
real  property,  including  interests  in  property. 
or  the  financing  thereof.  (Bj  the  refinancing  of 
real  property  or  interests  in  real  property, 
and  the  use  of  real  property  or  interests  in 
real  property  as  secunty  for  a  loan  or 
investment,  including  mortgage-backed 
securities. 

FIRREA  section  1121(5),  12  U.S.C.  3350 
(emphasis  added).  Title  XI  of  FIRREA 
also  directs  the  OCC  to  issue  regulations 
requiring  "that  real  estate  appraisals  be 
performed  in  accordance  with  generally 
accepted  appraisal  standards 
promulgated  by  the  Appraisal  Standards 
Board  of  the  Appraisal  Foundation." 
(Emphasis  added.) 

The  USPAP,  the  Appraisal 
Foundation's  standards,  has  separate 
definitions  for  "real  property"  ("the 
interest,  benefits,  and  rights  inherent  in 
the  ownership  of  real  estate")  and  "real 
estate"  ("an  identified  parcel  or  tract  of 
land,  including  improvements,  if  any") 
The  USP.\P  also  recognizes  that  the 
terms  are  used  interchangeably  in  some 
jurisdictions. 

The  OCC  used  "real  property"  and 
"real  estate"  interchangeably  throughout 
the  appraisal  rule  to  mean  interests  in 
an  identified  parcel  or  tract  of  land  and 
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improvements.  However,  the  OCC  did 
not  intend  these  terms  to  include 
mineral  rights,  timber  rights,  or  growing 
crops  when  they  are  considered 
separately  from  the  parcel  or  tract  of 
land.  Valuation  of  such  interests 
generally  requires  the  ser\ice3  of  a 
professional  other  than  an  appraiser. 

To  clarify  this  distinction,  the  OCC 
proposed  to  define  "real  property"  and 
"real  estate"  for  purposes  of  the 
appraisal  regulation  as  "an  identified 
parcel  or  tract  of  land,  including 
easements,  rights  of  way,  undivided  or 
future  interests  and  similar  rights  in  a 
tract  of  land,  but  excluding  mineral 
rights,  timber  rights,  or  growing  crops." 

The  OCC  received  approximately  90 
comments  on  this  change  to  the 
appraisal  regulation.  The  majority  of  the 
commenters  supported  the  amendment. 
However,  several  commenters  either 
opposed  the  amendment  or 
recommended  changes  to  eliminate 
perceived  problems  with  the  original 
definition. 

1.  Application  of  the  Exclusion  in  the 
Definition 

Many  appraisal  organizations  and 
appraisers  opposed  the  amendment 
based  on  their  conclusion  that  the 
definition  would  have  the  effect  of 
removing  from  the  definition  of  real 
estate  or  real  property  any  parcel  or 
tract  of  land  with  mineral  rights,  timber 
rights,  or  growing  crops.  This  was  not 
the  OCC's  intent. 

In  many  states,  minerals,  timber,  and 
growing  crops  which  have  not  been 
severed  from  the  land  are  considered 
interests  in  real  estate  or  real  property. 
Consequently,  if  mineral  rights  are 
collateral  for  a  loan  in  one  of  those 
states,  a  question  arises  whether  the 
bank  must  obtain  an  appraisal  of  the 
parcel  or  tract  of  land  to  which  the 
mineral  rights  are  attached  but  in  which 
the  bank  has  no  interest  in  order  to 
satisfy  the  requirements  of  subpart  C  of 
this  part. 

The  final  rule  clarifies  that  national 
banks  are  not  required  to  obtain 
appraisals  of  the  parcel  of  land  to  which 
mineral  rights,  or  similar  severable 
interests  in  real  estate  are  attached,  if 
the  transaction  only  involves  the 
severable  interest  rather  than  the  parcel 
or  tract  of  land.  Where  mineral  rights, 
timber  rights,  or  growing  crops,  and  the 
associated  parcel  or  tract  of  land,  are 
the  subject  of  a  real  estate-related 
financial  transaction,  the  services  of  an 
appraiser  would  be  required  unless  one 
of  the  provisions  in  §  34.43(aj  applies. 

In  addition,  the  contribution  of 
relevant  mineral  rights,  timber  rights,  or 
growing  crops  should  be  included  when 
appraising  a  parcel  of  land  which 


possesses  any  of  these  features. 
However,  valuation  of  these  interests 
would  not  be  required  if  they  are  not 
part  of  the  transaction  or  if  they  are  not 
relevant  to  the  analyses  which  the 
appraiser  needs  to  perform  to  arrive  at 
an  estimate  of  value  for  the  parcel  or 
tract  of  land. 

The  definition  adopted  in  the  final 
rule  has  been  changed  to  clarify  that 
mineral  rights,  timber  rights,  growing 
crops,  and  other  severable  interests  in  a 
parcel  or  tract  of  land  are  excluded  from 
the  definition  of  real  estate  when  the 
transaction  involves  only  those 
interests. 

2.  Suggested  Changes  to  the  Definition 

Several  commenters  suggested 
changes  to  the  definition  of  real  estate 
and  real  property. 

Definition  Should  be  Based  on  Rules 
for  Filing  Real  Estate  Liens.  One 
commenter  suggested  that  real  estate 
and  real  property  should  be  restricted  to 
land  and  interests  in  land  as  to  which  a 
consensual  lien  position  is  perfected 
solely  by  filing  in  the  appropriate  real 
estate  records.  This  suggestion  is  not 
being  adopted  because  the  OCC  does 
not  believe  that  basing  the  definition  of 
real  estate  and  real  property  on  State 
law  requirements  for  filing  real  estate 
liens  is  consistent  with  the  purposes  of 
titleXIofFIRREA. 

Definition  Should  Include  or  Exclude 
Fixtures.  Several  commenters  suggested 
that  fixtures  and  equipment  should 
either  be  included  or  excluded  from  the 
definition  of  real  estate  and  real 
property.  The  appraisal  standard  in 
§  34.44(a)(13)  of  the  OCC  appraisal 
regulation  currently  requires  an 
appraiser  to  identify  and  separately 
value  fixtures  that  are  not  real  property 
and  to  discuss  the  impact  of  their 
inclusion  or  exclusion  on  the  value  of 
the  parcel  or  tract  of  land. 

The  OCC  believes  that  this  standard 
adequately  addresses  the  obligation  of 
an  appraiser  to  value  fixtures  when 
performing  a  real  estate  appraisal  and 
makes  it  clear  that  the  appraisal 
regulation  does  not  require  an  appraisal 
of  fixtures  independent  of  the  real 
estate.  Consequently,  the  OCC  has  not 
modified  the  definition  of  real  estate 
and  real  property  to  address  this  issue. 

Exclude  Other  Constituents  of  the 
Earth  from  the  Definition.  A 
professional  association  of  geologists 
favored  adopting  a  definition  of  real 
estate  and  real  property  but  proposed 
excluding  mineral  rights,  timber  rights, 
growing  crops,  water  rights,  and  rights 
to  other  constituents  of  the  earth  which 
benefit  or  adversely  affect  mankind.  The 
OCC  has  adopted  part  of  this  suggestion 
by  broadening  the  exclusion  to  cover 


other  natural  constituents  of  the  real 
estate  which  are  severable  from  the 
land. 

Exclude  Property  Used  in  Exploitation 
and  Development  of  Natural  Resources. 
A  bank  suggested  that  the  definition  be 
changed  to  an  exemption  under 
§  34.43(a)  and  that  the  exemption  be 
expanded  to  include  any  real  property 
secured  financing  for  the  purpose  of 
development,  exploitation,  or  processing 
of  natural  resources  including  minerals 
and  timber.  This  would  include 
financing  of  mines,  oil  and  gas  facilities, 
gas  production  facilities,  power 
generation  plants,  and  oil  and  gas 
pipelines. 

While  the  OCC  acknowledges  that  i( 
may  be  appropriate  to  conclude  that  the 
services  of  an  appraiser  are  not  required 
in  connection  with  certain  transactions 
in  which  real  estate  is  being  used  to 
secure  lending  for  these  types  of 
activities,  the  OCC  cannot  conclude  on 
the  current  record  that  the  services  of  an 
appraiser  are  not  required  in  all  lending 
for  these  projects.  However,  the  OCC 
will  give  consideration  to  whether 
further  amendments  to  the  regulation 
are  needed  to  address  transactions 
involving  the  development,  exploitation, 
or  processing  of  natural  resources. 

Exclusions  Should  Apply  Even  When 
the  Lien  Covers  the  Entire  Parcel  of 
Land.  Several  commenters  suggested 
that  the  OCC  clarify  that  the  definition 
also  covers  those  situations  in  which  a 
bank  takes  a  security  interest  in  the 
entire  parcel  or  tract  of  land  in  order  to 
perfect  a  security  interest  in  minerals, 
timber,  or  growing  crops.  The  OCC 
recognizes  that,  as  a  matter  of  local 
practice,  some  national  banks  take  liens 
against  the  entire  parcel  of  land  in  order 
to  perfect  their  security  interests  in 
minerals,  timber,  or  growing  crops. 

Where  State  law  does  not  permit  the 
bank  to  perfect  its  security  interest  in 
severable  constituents  of  the  land  by  a 
filing  restricted  to  those  particular 
interests  in  the  real  estate,  the  OCC  will 
not  object  if  the  bank  obtains  a  lien 
against  the  entire  parcel  or  tract  of  land 
without  obtaining  an  appraisal. 
However,  if  a  bank  takes  a  lien  against 
the  entire  parcel  or  tract  of  land  where 
the  bank  could  obtain  a  security  interest 
solely  in  the  minerals,  timber,  crops,  or 
other  interests  involved  in  the 
transaction,  then  it  must  obtain  an 
appraisal  of  that  real  estate  unless  one 
of  the  provisions  of  S  34.43(a)  applies. 

Definition  Should  Include 
Improvements.  Finally,  one  commenter 
suggested  that  the  definition  be  modified 
to  make  it  clear  that  improvements  to 
the  parcel  or  tract  of  land  are 
considered  part  of  the  real  estate  or  real 
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property  and  must  be  included  in  the 
appraisal.  The  OCC  agrees  that  this 
change  is  needed  and  it  is  reflected  in 
the  final  rule.  ' 

E.  Other  Comments 

In  addition  to  comments  on  the 
specific  amendments  to  the  regulation 
contained  in  the  August  28, 1991, 
proposed  rule,  the  OCC  received  a 
number  of  comments  on  other 
provisions  of  the  appraisal  regulation. 

Recognize  Additional  Classes  of 
Appraisers.  An  appraisal  organization 
stated  that  the  OCC  should  amend  the 
regulation  to  recognize  the  classes  of 
certified  appraiser  established  by  the 
Appraiser  Qualifications  Board  of  the 
Appraisal  Foundation.  Title  XI  of 
FIRREA  provides  that  the  States  must 
establish  certification  requirements  for 
appraisers  which  meet  the  minimum 
standards  established  by  the  Appraiser 
Qualifications  Board  of  the  Appraisal 
Foundatioru  It  also  directs  the  OCC  to 
estabhsh,  by  regulation,  which 
categories  of  federally  related 
transactions  must  have  appraisals 
performed  by  certified  appraisers  and 
which  must  have  appraisals  performed 
by  either  certified  or  hcensed 
appraisers 

Under  the  OCC  s  appraisal  regulation, 
a  State  certified  appraiser  may  perform 
appraisals  for  any  federally  related 
transaction,  regardless  of  the  specific 
class  of  certification  held  by  that 
appraiser,  provided  the  individual  is- 
competent  to  perform  the  assignment 
National  banks  are  responsible  for 
determining  that  appraisers  are 
qualified  to  perform  the  assignments  for 
which  they  have  been  engaged. 

Moreover,  since  all  certified  and 
licensed  appraisers  are  bound  by  the 
Ethics  and  Competency  provisions  of 
the  USPAP  and  are  subject  to  State 
supervision,  they  are  expected  to  notify 
the  bank  if  an  appraisal  assignment  is 
beyond  their  abilities  and  will  be 
subject  to  discipline  by  the  State  if  they 
do  not.  Consequently,  the  OCC  does  not 
believe  it  is  necessary  to  amend  its 
regulation  to  recognize  the  different 
classes  of  certified  appraiser  that  may 
be  established  by  the  Appraisal 
Foundation  and  the  States. 

Presumption  That  Appraisals  of  l-to-4 
Family  Residential  Properties  are  Non- 
Complex.  One  commenter  suggested 
that  it  is  contrary  to  the  intent  of  title  XI 
of  FIRREA  to  presume  that  l-to-4  family 
residential  appraisals  are  not  complex. 
See  5  34.42(d).  However,  the  OCC 
believes  that  the  overwhelming  majority 
of  l-to-4  family  residential  appraisals 
are  non-complex. 

As  explained  in  the  preamble  to  the 
final  rule  published  August  24. 1990.  the 


presumption  allows  a  national  bank  to 
engage  a  licensed  appraiser  for 
transactions  involving  l-to-4  family 
residential  properties  unless  the  bank 
has  information  which  indicates  that  the 
appraisal  is  complex.  Moreover.  State 
licensed  appraisers  are  subject  to 
discipline  by  the  State  if  they  fail  to 
advise  a  bank  that  a  transaction 
requires  the  services  of  a  certified 
appraiser.  Therefore,  the  OCC  has  not 
changed  this  provision. 

Purchases  for  Real  Estate  Secured 
Loans.  One  appraisal  organization 
commented  that  national  banks  should 
not  be  permitted  to  purchase  loans 
which  did  not  require  appraisals  in 
accordance  with  the  regulation  at  the 
time  the  loans  were  originated.  Section 
34.43(a)(5)  was  specifically  intended  to 
allow  national  banks  to  continue  buying 
and  selling  those  loans  which  were 
originated  prior  to  the  date  the  appraisal 
regulation  was  adopted  without  having 
to  reappraise  the  collateral  which 
supports  those  loans. 

Eliminating  this  provision  would  mean 
that  all  loans  originated  before  August 
24, 1990.  must  be  reappraised  according 
to  the  standards  in  the  current  rule 
before  they  could  be  purchased  by  a 
national  bank.  Requiring  reappraisals 
would  have  an  immediate  adverse  effect 
on  the  secondary  market  for  these  real 
estate  secured  loans  since  sellers  would 
either  have  to  bear  the  cost  of 
reappraisals  in  order  to  sell  the  loans,  or 
the  buyers  would  pay  less  for  the  loans 
in  order  to  cover  the  cost  of 
reappraisals. 

The  OCC  believes  that  the  federal 
public  policy  interests  in  protecting  the 
stabihty  of  the  secondary  loan  markets 
support  the  decision  not  to  require 
reappraisals  for  purchases  and  sales  of 
loans  which  were  originated  prior  to  the 
date  the  OCC  appraisal  regulation 
became  effective. 

Additional  Circumstances  in  Which 
Appraisals  Should  Not  Be  Required. 
Several  commenters  identified  other 
circumstances  in  which  the  services  of 
an  appraiser  should  not  be  required. 
These  included  suggestions  that 
appraisals  not  be  required  when: 

•  The  bank  takes  a  lien  against  an 
interest  in  real  estate  where  the  value  of 
the  real  estate  is  immaterial  to  the 
transaction,  but  control  of  the 
disposition  of  the  real  estate  upon  the 
borrower's  default  is  essential  because 
of  the  real  estate's  relation  to  other 
assets  of  the  borrower; 

•  Real  estate  represents  a  portion  of 
the  collateral  for  a  loan,  but  other  assets 
of  the  borrower  provide  the  major 
source  of  collateral  protection;  and 


•  A  national  bank  restructures  a  loan 
to  work  with  the  borrower  in  an  pffort  to 
reduce  loss  to  the  bank. 

The  OCC  recognizes  that  the  purposes 
of  title  XI  of  FIRREA  may  not  be  served 
by  requmna  natiorial  banks  to  obt.Jin 
(he  services  of  an  appraiser  in  situations 
where  the  value  of  the  real  estate  is 
immaterial  to  the  transaction.  Moreover, 
the  staff  of  the  OCC  has  issued  a  no- 
objection  let'er  on  this  subject  See  OCC 
No-Objection  Lefer  No.  91-02  dune  13. 
1991)  reprinted  in  Fed  Banking  L.  Rep. 
(CCH)  ^83.302. 

The  OCC.  in  conjunction  with  the 
other  financial  institutions  regulatory 
agencies,  also  intends  to  provide 
guidance  on  the  circumstances  under 
which  a  regulated  institution  may 
restructure  a  loan  without  having  to 
obtain  a  new  appraisal. 

Appraisals  of  Other  Real  Estate 
Owned.  Several  commenters  suggested 
that  the  OCC  amend  its  interpretive  rule 
at  12  CFR  7.3025  regarding  other  real 
estate  owmed.  to  eliminate  or  clarify  the 
definition  of  "fair  value"  used  in  that 
provision.  The  OCC  is  aware  of  the 
concerns  raised  by  these  commenters 
and  is  considering  whether  to  modify 
the  interpretive  nile. 

Impose  Loan  to  Value  Limits.  One 
commenter  suggested  that  banks  be 
prohibited  from  holding  real  estate 
mortgages  which  have  a  loan  to  value 
ratio  in  excess  cf  80  percent  FDICI.^ 
requires  the  OCC  and  the  other 
depository  institutions  regulatory 
agencies  to  establish  regulations  for  real 
estate  lending  by  the  institutions  they 
supervise.  The  OCC  expects  this  issue  to 
be  considered  in  the  context  of  that 
rulemaking 

Requests  for  Clarifications  and 
Additional  Guidance.  Several 
commenters  asked  for  clarifications  and 
interpretations  of  the  appraisal 
regulation  which  may  not  require 
amendment  of  the  regulation.  Their 
questions  included: 

•  Whether  a  bank  may  advise 
additional  funds  to  a  borrower  when  the 
original  appraisal  justified  the  higher 
loan; 

•  Whether  a  master  appraisal  may  be 
used  for  an  entire  subdivision  without 
having  to  obtain  individual  appraisals  of 
each  home: 

•  Whether  a  bar.k  may  take 
additional  collateral  m  a  problem  debt 
restrjcturing  and  advance  additional 
funds  to  protect  the  institution's  position 
without  having  to  obtain  an  appraisal  of 
the  additional  coilatera!; 

•  Whether  an  assumption  of  an 
existing  loan  by  another  party. 
particularly  for  residential  properties. 
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ires  a  loan 
an  effort  tn 


requires  the  services  of  an  appraiser 
and 

•  Whether  the  purchaser  of  notes  may 
rely  on  the  seller's  certincalion  that  the 
appraisals  for  the  loans  comply  with  the 
applicable  appraisal  regulations. 

The  depository  institutions  regulatory 
agencies  intend  to  issue  additional 
guidance  on  their  appraisal  regulations 
which  will  address  many  of  these 
questions.  The  OCC  also  will  consider 
whether  an  additional  rulem^aking  is 
required  to  address  any  of  these  issues. 

Matters  Outside  of  the  OCC's 
fijrisdiction.  The  OCC  also  received 
several  comments  on  matters  which  are 
not  within  its  jurisdiction.  For  instance, 
one  ccmmenter  asked  the  OCC  to  permit 
a  restricted  license  for  bank  staff  who 
meet  the  State  education  requirements 
and  pass  the  appHcable  State  test  but 
not  require  that  person  to  meet  the 
experience  requirement.  The  OCC  has 
previously  expressed  its  opinion 
regarding  the  minimum  standards 
expected  of  State  licensed  appraisers, 
but  the  OCC  has  no  authority  to  set 
qualifications  for  State  licensed 
appraisers. 

Another  coramenter  requested  that  the 
OCC  ask  the  Appraiser  Qualifications 
Board  to  establish  a  qualification 
standard  for  natural  resource  appraisers 
and  that  the  OCC  ask  the  Appraisal 
Subcommittee  to  provide  interim 
certification  and  licensing  standards  for 
resource  appraisers.  The  OCC  has 
forwarded  these  comments  to  the 
appropriate  agencies  and  institutions  for 
their  consideration. 

III.  Technical  Amendments 

The  OCC  is  making  three  technical 
amendments  to  the  appraisal  regulation. 
The  OCC  finds  that  these  amendments 
are  technical  in  nature  and,  therefore, 
public  notice  and  an  opportunity  to 
comment  on  them  is  unnecessary.  See  5 
U.S.C.  553(b)(B). 

Clarification  of  Which  Transactions 
Require  the  Services  of  An  Appraiser.  A 
commentsr  suggested  that  the  regulation 
needs  a  clearer  statement  of  which 
transactions  require  the  services  of  an 
appraiser.  The  OCC  agrees  and  has 
included  a  technical  amendment  to 
§  34.43(a)  to  clarify  that  the  services  of 
an  appraiser  are  required  for  all  real 
estate-related  financial  transactions 
except  those  identified  in  that  section. 

Clarification  of  the  Abundance  of 
Caution  Exception.  Some  commenters 
noted  that  the  abundance  of  caution 
exception  in  §  34.43(a)(2)  appears  to 
require  the  bank  to  take  a  lien  against 
the  real  estate  which  is  the  subject  of  a 
real  estate-related  financial  transaction 
in  order  to  qualify  for  the  dbu.nddnce  of 
caution  exemption.  Under  this  strict 


reading  of  the  regulation,  a  loan  to 
purchase  real  estate  would  require  an 
appraisal  even  though  the  loan  is  fully 
secured  by  cash  collateral  held  by  the 
bank. 

Although  the  staff  of  the  OCC  has 
opined  in  a  letter  that  unsecured  real 
estate  loans  may  require  appraisals,  the 
OCC  did  not  intend  to  require  appraisals 
for  real  estate-related  financial 
transactions  which  would  qualify  for  the 
abundance  of  caution  exemption  if  the 
bank  took  a  Uen  against  the  real  estate. 
Consequently,  the  OCC  is  amending  the 
regulation  to  clarify  that  the  abundance 
of  caution  exemption  is  available  even 
though  the  bank  does  not  take  a  lien 
against  the  real  estate  involved. 

This  technical  amendment  is  for 
clarification  only  and  does  not  increase 
the  categories  of  transactions  to  which 
the  abundance  of  caution  exemption 
applies.  The  abundance  of  caution 
exemption  continues  to  apply  to  real 
estate-related  financial  transactions  in 
which  the  bank's  position  is  fully 
protected  by  other  collateral  or  the 
borrower  worthy  of  unsecured  credit, 
regardless  of  whether  the  bank  takes  a 
lien  against  the  real  estate  involved. 

When  the  bank  takes  a  lien  against 
the  real  estate  collateral,  the  OCC  may 
conclude  that  the  regulation  has  been 
violated  unless  the  bank  would  make 
the  loan  on  the  same  terms  without  the 
real  estate  hen.  When  the  bank  does  not 
take  a  lien  against  the  real  estate  which 
is  the  subject  of  the  transaction,  the 
OCC  may  conclude  that  the  regulation 
has  been  violated  if  the  bank's  position 
is  not  adequately  protected  by  other 
collateral  or  the  borrower  is  not  worthy 
of  unsecured  credit. 

Effect  of  Section  472(b)(1)  of  FDICIA. 
Section  472(b)(1)  of  FDICIA  amended 
Section  1119(a)(1)  of  FIRREA.  12  U.S.C. 
3348(a)(1),  to  delay  the  date  by  which 
regulated  institutions  must  use  certified 
or  licensed  appraisers  from  December 
31, 1991,  to  December  31, 1992.  The  OCC 
is  adopting  a  technical  amendment  to 
confirm  that  the  OCC  has  delayed  until 
December  31, 1992,  the  date  by  which 
national  banks  must  use  certified  and 
licensed  appraisers  for  all  federally 
related  transactions. 

It  is  not  a  violation  of  the  OCC 
appraisal  regulation  for  a  national  bank 
to  obtain  appraisal  services  prior  to 
December  31, 1992.  from  an  individual 
who  is  not  a  State  certified  or  Hcensed 
appraiser.  However,  some  States  are 
requiring  the  use  of  certified  and 
licensed  appraisers  prior  to  December 
31,  1992.  Therefore,  national  banks  still 
must  determine  whether  they  must  use 
certified  or  licensed  appraisers  in 
connf'c'ion  with  any  real  estate-related 


financial  transactions  prior  to  December 
31, 1992  to  comply  with  State  law. 

IV.  Waiver  of  Delayed  Effective  Date 

This  final  rule  is  effective  on  April  9, 
1992.  The  30-day  delayed  effective  date 
required  under  the  Administrative 
Procedure  Act  ("APA")  is  waived 
pursuant  to  5  U.S.C.  553(d)(1)  which 
provides  for  waiver  when  a  substantive 
rule  "grants  or  recognizes  an  exemption 
or  relieves  a  restriction."  The 
amendments  adopted  in  this  final  rule 
exempt  additional  transactions  from  the 
appraisal  regulation  and  provide 
technical  clarifications  which  have  the 
effect  of  relieving  perceived  restrictions. 
Consequently,  all  amendments  in  this 
final  rule  meet  the  requirements  for 
waiver  set  forth  in  the  APA. 

Regulatory  Flexibility  Act:  Executive 
Order  12291 

Pursuant  to  section  805(b)  of  the 
Regulatory  Flexibility  Act.  the 
Comptroller  of  the  Currency  certifies 
that  these  changes  are  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  OCC  also  has  determined  that 
these  amendments  do  not  constitute  a 
"major  rule"  within  the  meaning  of 
Executive  Order  12291  and  Treasury 
Department  Guidelines.  Accordingly,  a 
Regulatory  Impact  Analysis  is  not 
required  on  the  grounds  that  the 
proposed  regulation,  if  adopted,  (1) 
would  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  (2) 
would  not  result  in  a  major  increase  in 
the  cost  of  bank  operations  or 
governmental  supervision,  and  (3)  would 
not  have  a  significant  adverse  effect  on 
competition  (foreign  and  domestic), 
employment,  investment,  productivity, 
or  innovation,  within  the  meaning  of  the 
executive  order. 

Overall,  the  OCC  expects  the  changes 
to  benefit  consumers  and  national  banks 
regardless  of  size  by  reducing  costs 
somewhat  without  substantially 
increasing  the  risk  of  loss  arising  from 
fraudulent  or  inaccurate  evaluations  or 
appraisals  of  real  estate  collateral. 
Accordingly,  although  the  changes  will 
not  markedly  reduce  costs,  they  should 
not  substantially  increase  the  risk  of 
loss  to  the  bank  deposit  insurance  fund 
arising  from  the  affected  transactions. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  rule  has  been 
reviewed  and  approved  by  the  OMB 
under  control  number  1557-0190  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h)).  The  estimated  average  burden 
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associated  with  the  collection  of 
mformation  in  this  final  rule  is  44.2 
hours  per  recordkeeper. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Comptroller  of  the  Currency. 
Legislative  and  Regulatory  Analysis 
Division.  8th  Floor.  250  E  Street.  SW.. 
Washington,  DC  20219,  with  a  copy  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1557- 
0190).  Washington.  DC  20503. 

Total  Burden:  4100 
recordkeepersX44.2  hours  =  181.300 
total  burden  hours. 

List  of  Subjects  in  12  CFR  Part  34 

Mortgages.  National  banks.  Real 
estate  appraisals,  Reporting  and 
rpcordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  34  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  34-BEAL 
AND  APPRAiSAi 


'ATE  LEM3iN 


1.  The  authority  citation  for  pari  34  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq.;  12  U.S.C.  93a; 
12  U  S.C.  371;  12  U.S.C.  1701J-3: 12  U.S.C.  3331 
et  seq. 

2.  In  §  34.42.  existing  paragraphs  (g) 
through  (k)  are  redesignated  as 
paragraphs  (h)  through  (1)  and  a  new 
paragraph  (g)  is  added  to  read  as 
follows: 


§  34  4  2     Definitions. 


(g)  Real  estate  or  real  property  means 
an  identified  parcel  or  tract  of  land,  with 
improvements,  and  includes  easements. 
rights  of  way.  undivided  or  future 
interests,  or  similar  rights  in  a  tract  of 
land,  but  does  not  include  mineral 
rights,  timber  rights,  growing  crops, 
water  rights,  or  similar  interests 
severable  from  the  land  when  the 
transaction  does  not  involve  the 
associated  parcel  or  tract  of  land. 
•        •        •        •        • 

3.  In  §  34.43.  the  section  heading, 
paragraphs  (a)  heading,  (a)  introductory 
text,  and  (a)  (1),  (2).  (4)(iv).  and  (5)  are 
revised  and  new  paragraphs  (a)(6)  and 
(d)  are  added  to  read  as  follows: 

'i  34  43     Appraisals  required,  trarsac!  o'  s 
reqsjiting  a  State  certified  or  iice'-sed 
appraser 

(a)  Appraisais  required.  An  appraisal 
performed  by  a  State  certified  or 
licensed  appraiser  is  required  for  all  real 


estate-related  financial  transactions 
except  those  in  which: 

(1)  The  transaction  value  is  SlOO.OOO 
or  less; 

(2)  Either: 

(i)  A  lien  on  real  property  has  been 
taken  as  collateral  solely  through  an 
abundance  of  caution  and  where  the 
terms  of  the  transaction  as  a 
consequence  have  not  been  made  more 
favorable  than  they  would  have  been  in 
the  absence  of  a  lien;  or 

(ii)  The  regulated  institution  has  not 
taken  as  collateral  a  lien  on  real 
property  and  either  the  institution  is 
fully  protected  by  other  collateral,  or  the 
borrower  qualifies  for  unsecured  credit; 

•  •        •        •        • 

(4J  •    •    • 

(iv)  There  has  been  no  obvious  and 
material  deterioration  in  market 
•conditions  or  physical  aspects  of  the 
property  which  would  threaten  the 
institution's  collateral  protection; 

(5)  A  regulated  institution  purchases  a 
loan  or  interest  in  a  loan,  pooled  loans, 
or  interests  in  real  property,  including 
mortgage-backed  securities,  provided 
that  the  appraisal  prepared  for  each 
loan,  pooled  loan,  or  real  property 
interest  met  the  requirements  of  this 
regulation,  if  applicable,  at  the  time  of 
origination;  or 

(6)  A  regulated  institution  makes  or 
purchases  a  real  estate  loan  that  is 
insured  or  guaranteed  by  an  agency  of 
the  United  States  government,  provided 
the  transaction  is  supported  by  an 
appraisal  that  conforms  to  the  appraisal 
rules  or  other  written  appraisal 
requirements  of  the  Federal  agency 
providing  the  insurance  or  guarantee. 

•  *  •  *  * 

(d)  Effective  date.  National  banks  are 
required  to  use  State  certified  or 
licensed  appraisers  as  set  forth  in  this 
part  no  later  than  December  31. 1992. 

4.  In  §  34.44.  existing  paragraphs  (b) 
and  (c)  are  redesignated  as  paragraphs 
(c)  and  (d).  and  a  new  paragraph  (b)  is 
added  to  read  as  follows: 

§  34.44    Appraisal  standards. 

•  *         *         •         * 

(b)  Exception  for  certain  appraisals  of 
l-to-4  family  residential  properties. 
Appraisals  for  federally  related 
transactions  involving  l-to-4  family 
residential  properties  need  not  comply 
with  the  standards  set  forth  in  §  34.44(a} 
(2)  through  (14),  provided  the  appraisal 
complies  with  §  34.44(a)(1)  and 
conforms  to  the  appraisal  standards 
approved  by  the  Federal  National 
Mortgage  Association  or  the  Federal 
Home  Loan  Mortgage  Corporation. 


Dated:  March  24. 1992. 
Stephen  R.  Steinbrink. 

Actino  Comptroller  of  the  Currency. 
(FR  Doc.  92-7899  Filed  4-8-92:  8:45  am| 

BILLING  CODE  HO   53  M 


FEDERAL  RESERVE  SYSTEM 


12  CFR  Part  202 


Reg   B.  EC-1J 


Equal  Credit  Opportunity;  Update  to 
Official  Staff  Commentar/ 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Official  staff  interpretation. 

SUMMARY:  The  Board  is  publishing 
revisions  to  the  official  staff 
commentary  to  Regulation  B  (Equal 
Credit  Opportunity).  The  commentary 
applies  and  interprets  the  requirements 
of  Regulation  B  and  is  a  substitute  for 
individual  staff  interpretations  of  the 
regulation.  The  revisions  clarify  the 
relationship  between  Regulation  B  and 
Regulation  C  (which  implements  the 
Home  Mortgage  Disclosure  Act)  with 
regard  to  data  collection  on  loan 
applications  received  by  creditors 
through  brokers  or  other  persons.  While 
data  collection  on  such  applications  is 
not  required  for  purposes  of  Regulation 

B.  it  may  be  called  for  under  Regulation 

C.  The  revisions  also  address  the  use  of 
the  uniform  residential  loan  application 
form  dated  May  1991  and  prepared  by 
the  Federal  Home  Loan  Mortgage 
Corporation  and  the  Federal  National 
Mortgage  Association.  Use  of  the  form 
does  not  violate  Regulation  B  even 
though  the  monitoring  information 
section  of  the  form  contains  categories 
for  noting  an  applicant's  race  or  national 
origin  that  differ  from  those  required  by 
§  202.13  of  the  regulation. 

EFFECTIVE  DATt:  April  7.  1992. 
FOR  FURTHER  INFORMATION  CONTACT:  In 
the  U:.  ,s  i  ;i  c '  Cors:,T.i'T  <i:-J 
Community  Affairs.  Adrienne  D.  Hurt. 
Senior  Attorney,  at  (202)  452-2412;  for 
the  hearing  impaired  only,  contact 
Dorothea  Thompson. 
Telecommunications  Device  for  the  Deaf 
(TDD),  at  (202)  452-,3544.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551. 

SUPPLEMENTARY  INFORMATION: 

ill  General 

The  Equal  Credit  Opportunity  Act 
(ECOA),  15  use.  1691-1 691f.  makes  it 
unlawful  for  creditors  to  discriminate  in 
any  aspect  of  a  credit  transaction  on  the 
basis  of  sex.  marital  status,  age.  race. 
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national  origin,  color,  religion,  receipt  of 
public  assistance,  or  the  exercise  of 
rights  under  the  Consumer  Credit 
Prelection  .^ct.  This  statute  is 
implemented  by  the  Board's  Reg'ilatior, 
B  (12  CFR  part  202),  The  Board  also  has 
an  official  staff  commentarv  (12  CFR 
part  202  (supp.  1))  that  interprets  the 
regulation.  The  commerit.jry  provides 
general  guidance  to  creditors  in  applying 
the  regulation  to  various  credit 
transactions,  and  is  updated 
periodically  to  address  significant 
questions  that  arise 

(2)  Revisions 

Section  202.5— Rules  Concerning  Taking 
of  Applications 

5(b]  General  Rules  Concerning  Requests 
for  Information 

Comment  5(b)(2)-3  is  added  primarily 
to  indicate  that  loan  brokers, 
correspondents,  or  other  persons  do  not 
violate  the  ECOA  or  Regulation  B  if  they 
collect  information  about  race,  national 
origin,  and  sex  {that  they  would 
otherwise  be  prohibited  from  collecting 
under  the  regulation)  for  the  purpose  of 
providing  the  information  to  a  creditor 
subject  to  the  Home  Mortgage 
Disclosure  Act  (HMDA),  12  U.S.C.  2801- 
2810. 

Section  202.13-~!nformation  for 
Monitoring  Purposes 

13(b)  Obtaining  of  Information 

Comment  13(b)-4  is  revised  to 
indicate  that  even  though  creditors  need 
not  obtain  the  monitoring  information 
for  purposes  of  §  202,13  of  Regulation  B, 
when  receiving  an  application  through 
an  unaffiliated  loan-shopping  service, 
data  collection  may  nonetheless  be 
required  for  creditors  subject  to  HMDA. 

Appendix  D — Model  Application  Forms 

Comment  1  is  revised  to  indicate  that 
the  uniform  residential  loan  apphcation 
form  dated  May  1991  and  prepared  by 
the  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  and  the 
Federal  National  Mortgage  Association 
(Fannie  Mae)  may  be  used  by  creditors 
without  violating  Regulation  B — even 
though  the  monitoring  information 
section  of  this  form  contains  categories 
for  notmg  an  applicant's  race  or  national 
origin  that  differ  from  those  required  by 
§  202.13  of  the  regulation.  The  categories 
on  the  Fannie  Mae-Freddie  Mac  form 
conform  to  classifications  specified  by 
the  U.S.  Office  of  Management  and 
Budget  for  recordkeeping,  collection. 
and  presentation  of  data  on  race  and 
ethnicity  in  federal  program 
administrative  reporting  and  statistical 
activities.  The  comment  is  also  revised 


!o  iniiicate  that  creditors  subject  to 
HNtDA  may  use  the  form  as  issued,  in 
compliance  with  that  act  and  Regulation 
C. 

List  of  Subjects  in  12  CFR  Part  202 

Aged,  flanks,  bankmg,  Civii  rignis. 
Credit,  Federal  Reserve  System,  Marital 
status  discrimination.  Minority  groups. 
Penalties,  Religious  discrimination. 
Reporting  and  recordkeeping 
requirements,  Sex  discrimination. 
Women. 

For  the  reasons  set  forth  in  the 
preamble,  and  pursuant  ot  authority 
granted  in  section  703  of  the  Equal 
Credit  Opportunity  Act  15  U.S.C.  1691b, 
the  Board  is  amending  the  official  staff 
commentary  to  Regulation  B  (12  CFR 
part  202  supp.  I)  to  read  as  follows: 


PART  202— EOUAt 
OPPORT'uNiTY 


CREDIT 


1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

AnJhority:  15  U.S.C.  16ei-1691t 

2.  In  supp.  I  to  part  202,  under  section 
202.5,  paragraph  5(b)(2),  comment  3  is 
added  to  read  as  follows: 

Section  202.3— Rules  Concerning  Taking  of 
Applications 

•  *         «         •         * 

3.  Collecting  information  on  behalf  of 
creditors.  Loan  brokers,  correspondents,  or 
other  persons  do  not  violate  the  ECOA  or 
Regulation  B  if  they  collect  information  that 
they  are  otherwise  prohibited  from  collecting, 
where  the  purpose  of  collecting  the 
information  is  to  provide  it  to  a  creditor  that 
is  subject  to  the  Home  Mortgage  Disclosure 
Act  or  another  federal  or  state  statute  or 
regulation  requiring  data  collection. 
***** 

3.  In  supp.  I  to  p.TTt  202,  under  section 
202.13,  paragraph  13(b),  comment  4  i»  revised 
to  read  as  follows: 

Section  202.13 — Information  for  Monitoring 
Purposes 

•  ♦         »         *         • 

4.  Applications  ttirough  loan-shopping 
services.  When  a  creditor  receives  an 
application  through  an  unaffiliated  loan- 
shopping  service,  it  does  not  have  to  request 
the  monitoring  informaHon  for  purposes  of 
the  ECOA  or  Regulation  B.  Creditors  subject 
to  the  Hume  Mortgage  Disclosure  Act  should 
be  aware,  however,  that  data  collection  may 
be  called  for  under  Regulation  C  which 
generally  requires  creditors  to  report,  among 
other  things,  the  sex  and  race  or  national 
origin  of  an  applicant  on  brokered 
applications  or  applications  received  through 
a  correspondent 

•  *  «  *  * 

4   in  supp.  1  to  piirt  .y.}Z  nrvifx  ftprx'^il,  i.  fi 
comment  \  is  revisi-a  to  r»ad  ds  fo:tcw« 


Apiwrii),  B— Model  Application  Forms 

1  rtiLMi^/  t'NMA  form — residential  loan 
application.  The  uniform  residential  loan 
application  form  (FHLMC  65/FNM/\  1003], 
including  supplemental  form  (FHLMC  65A/ 
FNMA  1003A),  prepared  by  the  Federal  Home 
Loan  Mortgage  Corporation  and  the  Federal 
National  Mortgage  Association  and  dated 
May  1991  may  be  used  by  creditors  without 
violating  this  regulation  even  though  the 
form's  listing  of  race  or  national  origin 
categories  in  the  "Information  for 
Government  Monitoring  Purposes"  secUon 
differs  from  the  classifications  currently 
specified  in  §  202.13(a)(1).  The  classifications 
used  on  the  FNMA-FHLMC  form  are  those 
required  by  the  U.S.  Office  of  Management 
and  Budget  for  notation  of  race  and  ethnicity 
by  federal  programs  in  their  administrative 
reporting  and  statistical  activities.  Creditors 
that  are  governed  by  the  monitoring 
requirements  of  Regulation  B  (which  limits 
collection  to  applications  primarily  for  the 
purchase  or  refinancing  of  the  applicant'^ 
principiil  residence)  should  delete,  strike,  or 
modify  the  data-colIecKon  section  on  the 
form  when  using  it  for  transactions  not 
covered  by  i  202.13(a)  to  ensure  that  they  do 
not  collect  the  information.  Creditors  that  are 
subject  to  more  extensive  collection 
requirements  by  a  substitute  monitoring 
program  under  \  202.13(d)  or  by  the  Home 
Mortgage  Disclosure  Act  (HMDA)  may  use 
the  form  as  issued,  in  compliance  with  the 
substitute  program  or  HMDA. 
***** 

Board  of  Governors  of  the  Federal  Reserve 
System. 

Dated:  April  3. 1992. 
Jennifer  f.  Johnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-6197  Filed  4-&-92;  8:45  am) 
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:,. E  p  A p  ■  •v'.i:  N '  OF  THE  r h i.  asur  v 
0«'", f  o(  Tiirift  Supcrviston 
12  CFR  Part  556 
[No.  92-76) 

RIN  1E5C tMA 

branching  By  ►-ea-erit  Sa/mgs 
Associst!'^"*, 

agency:  Office  of  Thrift  Supervision. 

Treasury. 

action:  Final  rule. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  is  amending  its  rule 
on  branching  by  Federal  savings 
associations.  The  amendment  deletes 
current  regulatory  restrictions  on  the 
branching  authority  of  Federal  savings 
associations  to  permit  nationwide 
branching  to  the  extent  allowed  by 
Federal  statute.  The  amendment  is 
intended  to  facilitate  consolidation  and 
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geographic  diversification  among 
Federal  savings  associations,  and 
thereby  foster  safety  and  soundness, 
and  to  improve  the  quality  of  services 
available  to  customers.  The  amendment 
also  clarifies  a  provision  regarding 
examination  of  a  branching  applicant's 
past  record  of  compliance  with  the 
Community  Reinvestment  Act  (CRA) 
and  otherwise  updates  and  streamlines 
the  rule  by  deleting  outdated  provisions 
and  consolidating  several  paragraphs  by 
subject  matter. 

Notice  of  the  amendment  was 
published  in  the  Federal  Register  on 
December  30,  1991.  See  56  FR  67236 
(December  30. 1991).  The  notice 
proposed  adoption  of  the  amendment 
and  solicited  public  comment  on  all 
aspects  of  the  proposal  for  a  30-day 
period  beginning  on  the  date  of 
publi;:ation.  Upon  consideration  of  all 
the  comments  received  during  the  public 
comment  penod.  the  OTS  is  adopting  as 
a  final  rule  the  proposal  with  minor 
modifications  described  below. 

EFFECTIVE  date;  May  11,  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michaei  P.  Vdae'.y,  Senior  Attorney, 
(202)  906-6241:  Kevin  A.  Corcoran. 
.Assistant  Chief  Counsel,  (202)  906-6962; 
V.  Gerard  Comizio,  Deputy  Chief 
Counsel,  Corporate  and  Securities 
Division.  (202)  906-6411;  Julie  L 
Williams,  Senior  Deputy  Chief  Counsel. 
(2021  906-6459,  Therese  L  Monahan. 
Project  Manager,  Super.'isory  Programs, 
(202)  906-5740:  Paula  Lane.  Financial 
Analyst.  (202)  906-6727;  or  David  A. 
Sjogren,  Program  Manager  for  Corporate 
Analysis,  Corporate  Activities  Division, 
(202)  906-6739:  Office  of  Thrift 
Supervision,  1700  G  Street,  NW.. 
Wdihing'on.  DC  20552. 

SUPPLEMENTARY  INFORMATION: 
1.  Background 

.4  Surnmary  of  Proposal 

On  December  30, 1991,  the  OTS 
proposed  to  amend  its  rule  on  branching 
by  Federal  savings  associations.'  The 
notice  of  the  amendment  proposed 
deleting  current  regulatory  restrictions 
on  the  branching  authority  of  Federal 
savings  associations  to  permit 
nationwide  branching  to  the  extent 
allowed  by  Federal  statute.  As  noted  in 
the  proposal,  the  OTS  believes  allowing 
Federal  savings  associations  to  branch 
interstate  to  the  full  extent  permitted  by 
statute  will  enable  thrifts  to  diversify 
geographically  their  operations  and 
thereby  enhance  safety  and  soundness.* 


'  See  56  FR  al  6723a 
*  See  56  FR  at  67237. 


Associations  with  interstate  networks 
would  be  able  to  diversify  their  loan 
portfolios  and  lines  of  business,  and 
thereby  spread  the  risk  of  losses 
resulting  from  fluctuations  in  regional 
economies.  In  addition,  affiliated 
associations  also  may  be  able  to  reduce 
costs  and  enjoy  economies  of  scale  by 
consolidating  operations  into  one 
association. 

The  OTS  proposed  to  allow 
nationwide  branching  for  Federal 
savings  associations  because  it  believes 
such  branching  will  enhance  the  safety 
and  soundness  of  the  industry,  reduce 
operating  costs,  increase  healthy 
competition  among  depository 
institutions,  and  improve  the  quality  of 
services  furnished  to  customers.  These 
benefits  would  help  decrease  the  risk  to 
the  Savings  Association  Insurance  Fund 
(SAIF)  and,  ultimately,  to  the  taxpayer. 

B.  Summary  of  Comments 

The  OTS  received  a  total  of  81 
comment  letters  in  response  to  the 
proposal,  including  42  from  commercial 
banks  and  bank  holding  companies,  15 
from  trade  associations  and  similar 
groups  representing  financial 
institutions,  financial  institution  holding 
companies,  and  consumers  of  financial 
services.  14  from  state  thrift  and  bank 
regulatory  authorities  (including 
associations  representing  the  views  of 
these  authorities).  6  from  savings 
associations  and  savings  and  loan 
holding  companies,  two  from  the  offices 
of  U.S.  Congressmen  acting  in  their 
official  capacity,  one  from  the  office  of  a 
U.S.  Senator,  to  which  the  signatures  of 
24  U.S.  Senators,  acting  in  their  official 
capacity,  were  attached,  and  one  from  a 
person  in  his  individual  capacity. 

Sixty-nine  letters  opposed  the 
proposal.  Most  of  the  letters  expressing 
opposition  to  the  proposal  were  from 
commercial  banks,  bank  holding 
companies  and  state  regulatory 
authorities.  A  few  of  these  letters  stated 
that  the  proposal  would  not  be 
objectionable  if  the  OTS  modified 
certain  aspects  of  the  proposal  or 
determined  to  extend  the  public 
comment  period. 

A  great  majority  of  the  letters  in 
opposition  to  the  proposed  amendment, 
while  acknowledging  the  OTS's 
authority  to  adopt  the  proposal  as  a 
final  rule,  criticized  the  OTS's  rationale. 
More  specifically,  many  of  these 
commenters  argue  that  the  amendment 
jeopardizes  the  SAIF  by  encouraging 
unsafe  or  unsound  practices  and  by 
removing  the  incentive  they  perceive 
exists  in  the  prior  rule  for  healthy 
institutions  to  acquire  failed  and  failing 
savings  associations,  so-called 
"supervisory  acquisitions."  They  also 


argue  that  Federal  thrifts  with  interstate 
operations  are  not  responsive  to  the 
needs  of  local  businesses  and  other 
consumers  of  financial  services;  that 
interstate  branching  siphons  capital  and 
other  resources  from  local  markets  and 
creates  an  overcapacity  of  products  and 
services  that  adversely  affects 
competition;  and  that  all  of  these  factors 
reduce  the  amount  of  credit,  and  the 
quality  of  financial  services,  offered  by 
thrifts. 

Some  commenters  also  argue  that  the 
proposal  violates  principles  of 
Federalism  and  the  "dual  banking 
system"  by  undermining  the  right  of  the 
States  under  the  10th  Amendment  to  the 
US.  Constitution  to  dictate  the 
branching  and  other  operations  of 
financial  institutions  within  their 
boundaries.  Many  of  these  same 
commenters  also  assert  that  because 
Congress  considered,  and  rejected, 
various  proposals  to  broaden  the 
branching  authority  of  banks  and  bank 
holding  companies  during  deliberations 
leading  to  the  passage  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA),^  the 
proposal  is  contrary  to  the  will  of 
Congress.  Accordingly,  they  argue  that 
OTS  regulations  governing  branching  by 
Federal  thrifts  should  be  consistent  with 
laws  governing  branching  by  other 
financial  institutions,  both  state-  and 
Federally-chartered. 

A  few  commenters  opposed  to  the 
amendment  argue  that  the  OTS  lacks 
the  authority  to  adopt  the  amendment  or 
that  the  amendment  is  inconsistent  with 
Federal  law  governing  the  branching 
authority  of  Federal  thrifts.  A  few 
commenters  also  criticized  the  OTS  for 
limiting  the  public  comment  period  to  30 
days,  and  for  determining  that  the 
proposal  would  not  require  an  analysis 
under  the  Regulatory  Flexibility  Act  or 
Executive  Order  12291, 

The  OTS  received  12  comments  in 
favor  of  the  proposal.  These  comments 
emphasized  many  of  the  benefits  that 
the  OTS  described  in  the  notice  of  the 
proposal. 

C.  OTS  Response  to  Comments  and 
Reasons  for  Expanded  Interstate 
Branching 

The  OTS  has  carefully  considered  all 
the  comments  received  during  the 
comment  period,  and  several  that  were 
received  after  expiration  of  the  comment 
period.  The  OTS  believes  interested 
parties  have  had  adequate  opportunity 
for  consideration  of  and  comment  on  the 
proposal,  as  illustrated  by  the  lengthy 
and  thoughtful  comments  received.  For 


»  Pub.  L  No.  102-242. 105  Stat.  2236. 
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the  reasons  summarized  below,  the  OTS 
has  determined  to  adopt  the  amendment 
substantially  as  proposed,  with  certain 
modifications  set  forth  in  section  II 
below.  The  OTS  considers  each  of  ihe 
reasons  set  forth  below  to  be  a  separate 
and  independent  justification  for 
adoption  of  the  amendment. 

1.  Authority  of  the  OTS  to  Regulate 
Branching 

As  emphasized  in  the  proposal,  the 
Congress  has  given  the  OTS  and  its 
predecessor,  the  Federal  Home  Loan 
Bank  Board  (Bank  Board),  exceptionally 
broad  authority  to  regulate  the 
branching  operations  of  Federal  thrifts.* 
As  the  courts  have  confirmed,  the  OTS's 
authority  to  regulate  the  branching  and 
other  activities  of  Federal  thrifts  is 
plenary  and  not  bounded  by  any 
restrictions  of  state  law.*  It  is  under  this 
plen.-^ry  authority  that  the  Bank  Board 
and  the  OTS  have  permitted  Federal 
associations  to  branch  intra-sfate  and 
across  state  lines.' 

As  described  in  greater  detail  in 
section  II,  section  5(r)  of  the  Home 
Owners'  Loan  Act  (HOLA)'  expressly 
authorizes  a  Federal  savings  association 
to  branch  outside  of  its  home  office  state 
if  certain  conditions  are  met.  Additional 
limitations  on  the  nationwide  branching 
authority  of  Federal  thrifts  are  set  forth 
in  section  10(e)(3)  of  the  HOLA  «  and 
section  13(k){4!  of  the  Federal  Deposit 
Insurance  Act  (FDIA]  »  The  Federal 
laws  that  govern  the  branching  authority 
of  Federal  thrifts  are  expressly 
incorporated  into  the  amendment  as 
limitations  on  nationwide  branching,  in 
the  same  manner  as  set  forth  m  the 
proposal.  Therefore,  the  amendment  is, 
by  design,  consistent  with  Federal  thrift 
branching  laws.  In  exercising  the 
authority  Congress  has  expressly 
conferred,  the  OTS  is  not  violating  the 
boundaries  of  the  "dual  banking 
system"  or  "Federalism."  Nor  is  the  OTS 
acting  contrary  to  the  expressed  will  of 
Congress;  it  is  acting  to  implement  that 
will.  As  one  court  concluded,  "the 
philosophy  of  the  dual  banking  system 
can  have  no  life  beyond  that  breathed 


<  56  FR  at  87237. 

•  Fidflity  Federal  Savings  and  Loan  Ass  nv.De 
La  Cuesla.  458  U.S.  141.  145.  102  S.Ct.  3014,  73 
L.Ed  2d  664,  670  (1982)  citing  People  \  Coast 
Federal  Savjpfis  and  Loon  Ass  n.  98  F.  Supp.  311. 
316,  (S.D,  Ccl.  1951). 

•  Id  See  d!so  Independent  Bankers  Ass'n  of 
Amenra  v  Federal  Howe  Loan  Bank  Board.  557  F, 
Supp.  23  (D  D  C.  1982)  \IBAA  v  FHLBB):  Smallwood 
V.  OTS.  925  F2d  694  ISth  Cir  1991), 

'  12  U.S.C,  1464(r). 

•  12  use  1467a(e)(3). 
•12  use.  1823(k)(4). 


into  it  by  the  actual  statutes  Congress 
has  passed  in  its  pursuit."  '° 

In  addition,  the  OTS  bf  lie\es  the 
amendment  will  further  the  go.il  of 
uniform  regulation  of  financial 
institutions.  Among  other  things,  the 
amendment  addresses  the  rapidly 
changing  and  increasingly  competitive 
market  for  financial  services. 
Broadening  the  branch  authority  of 
Federal  thrifts  fosters  healthy 
competition  in  the  industry  and 
improves  the  quantity  and  quality  of 
credit  and  other  customer  services.  In 
recent  years,  a  majority  of  states  have 
amended  their  laws  to  further  the  same 
objectives.  Therefore,  the  OTS  views  the 
amendment  as  consistent  with  industry 
trends  and  regulatory  responses  to  those 
trends.  In  addition,  while  it  is  true  that 
the  amendment  may  reduce  incentives 
that  currently  exist  for  health 
institutions  to  acquire  failing  thrifts  in 
other  states  through  supervisory 
acquisitions,  the  number  of  failing  thrifts 
is  steadily  declining  and  the  benefits  of 
the  amendment  more  than  outweigh  any 
reduction  in  such  incentives.  The 
amendment  will  give  Federal  thrifts 
greater  flexibility  to  expand  their 
operations  through  both  supervisory  and 
non-super\isor>'  acquisitions,  consistent 
with  principles  of  safety  and  soundness. 

2.  Enhanced  Safety  and  Soundness 

Granting  Federal  savings  associations 
broader  interstate  branching  authority 
will  enhance  safety  and  soundness  by 
facilitating  geographical  diversity  in 
both  the  operations  and  loan  portfolios 
of  insured  institutions.  This  diversity 
will  reduce  the  vulnerability  of  thrifts  to 
declines  in  the  economies  of  a  particular 
state  or  region.  Without  interstate 
branching,  thrifts  can  obtain  some  of  the 
advantages  of  geographical  diversity  by 
investing  in  mortgage-backed  securities. 
However,  because  only  some  mortgages 
are  securitized  and  because  thrifts  hold 
substantial  portfolios  of  non- 
securitizable  mortgages,  savings 
associations  are  limited  in  their  ability 
to  achieve  the  advantages  of 
geographical  diversity  through  such 
investments.  Expanded  interstate 
branching  authority  will  expand 
significantly  the  ability  of  thrifts  to 
diversify  geographical  risks  and  thus 
enhance  safety  and  soundness. 

3.  Reduced  Operating  Costs  and 
Economies  of  Scale 

The  amendment  will  provide  many 
associations  with  tfie  opportunity  to 
reduce  operating  costs  through 
increased  efficiency  and  economies  of 


^"IBAA  M.  FHLBB  at  26. 


scale.  For  example,  some  affiliated 
associations  will  be  able  to  consolidate 
personnel  and  operations  functions, 
such  as  computer  systems.  Most  recent 
studies  of  both  commercial  banks  and 
savings  associations  conclude  that 
expanded  interstate  branching  will  give 
thrifts  the  opportunity  to  take  advantage 
of  significant  scale  economies,  which 
will  yield  substantial  cost  reductions. 
The  few  recent  studies  that  reach  a 
contrary  conclusion  are  less  persuasive 
because  they  rely  on  older  data  that  do 
not  reflect  current  industry  conditions  or 
on  data  obtained  from  a  single 
geographic  region. 

4.  Increased  Healthy  Competition 

The  amendment  is  likely  to  stimulate 
and  increase  health  competition  because 
it  reduces  many  existing  barriers  to 
entry  by  Federal  thrifts  into  out-of-state 
markets.  Most  of  the  research  reviewed 
by  the  OTS.  including  that  referenced  in 
public  comments  on  the  proposal, 
supports  the  position  that  interstate 
branching  enhances  competition  by 
reducing  barriers  to  entry  into  new 
markets.  Moreover,  a  more  competitive 
environment  will  tend  to  benefit  those 
institutions  that  are  more  efficient  and 
better  able  to  provide  a  broader  range  of 
services  to  customers  at  lower  prices. 

5.  Improved  Customer  Service 

Most  of  the  research  regarding  the 
effects  of  interstate  branching  on 
customer  service  suggests  that 
institutions  which  acquire  or  establish 
out-of-state  branches  are  committed  to 
serving  the  needs  of  local  consumers. 
One  recent  study,  in  particular,  found  no 
evidence  that  out-of-state  institutions 
that  have  expanded  into  rural  markets 
in  the  Com  Belt  have  either  abandoned 
local  lending  or  competed  unfairly  with 
local  institutions.  The  OTS  believes  that 
increased  healthy  competition  and 
reduced  operating  costs  for  efficient 
institutions  will  encourage  greater 
availability  of  customer  services  in 
many  markets. 

6.  Decreased  Risk  to  the  SAIF 

The  OTS  believes  that  expanded 
interstate  branching  will  reduce  the  risk 
to  the  SAIF  by  fostering  greater 
financial  stability  for  those  thrifts  that 
branch  interstate  and  diversify  both 
their  geographical  operations  and  loan 
portfolios.  Historical  studies  of  bank 
failures  have  linked  larger  branch 
networks  and  geographical 
diversification  with  lower  failure  rates. 
As  was  noted  in  the  proposaL  while  the 
ability  to  expand  nationwide  is  not 
alone  the  solution  to  avoiding  future 
costly  failures  of  thrift  institutions,  taken 
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in  conjunction  with  the  new  capital 

standards  ar.d  safp^Ja■ds  drains*  rsky 
investments,  interstate  brancr.mg  is  an 
important  part  of  the  OTS's  program  of 
institutional  safety  and  soundness. 

7.  Other  Issues 

In  the  proposal,  the  OTS  certified  that 
the  proposal  would  not  have  a 
"significant  economic  impact"  on  small 
entities  for  purposes  of  the  Regulatory 
Flexibility  Act  (RFA).  and  therefore  that 
an  analysis  under  the  RFA  would  not  be 
required.  The  amendment  is  intended  to 
promote  safety  and  soundness  in  the 
industry^  The  amendment  does  not 
impose  any  new  requirements  that  may 
increase  operating  costs  or  otherwise 
have  an  adverse  economic  impact  on 
Federal  thrifts  exercising  the  authority 
conferred  by  the  amendment.  For  these 
same  reasons,  the  OTS  determined, 
prior  to  publication  of  the  proposal,  that 
a  regulatory  impact  analysis  pursuant  to 
Executive  Order  12291  would  not  be 
required.  In  response  to  some  comments 
received  regarding  the  OTS's  analysis, 
the  OTS  re-examined  the  application  of 
the  RFA  and  Executive  Order  12291  to 
the  rule.  The  OTS  has  determined  that 
the  rule  does  not  meet  the  criteria  of 
either  provision,  and  therefore  that  a 
formal  analysis  under  either  provision  is 
not  required. 

J!   Revisions 

A.  Nationwide  Branching  Authority 

Under  the  amendment,  §|  556.5  (a)(1) 
and  (a)(2)  of  the  previous  rule  have  been 
combined  and  modified  to  eliminate  the 
previous  limitations  imposed  on  Federal 
savings  associations'  ability  to  bra/ich 
throughout  the  United  States  and  its 
territories.  The  limitations  that  remain 
are  statutory. 

Section  556.5(b)C!)  of  the  amendment 
prohibits  establishment  or  operation  of  a 
branch  outside  the  state  in  which  the 
association  has  its  home  office  if  such 
branching  would  violate  section  5(r)  of 
the  HOLA."  This  law  permits  a  Federal 
savings  association  to  branch  outside  of 
Its  home  state  if  the  association  meets 
the  domestic  building  and  loan  test  of 
section  7701(a)(19)  of  the  Internal 
Revenue  Code  or  the  asset  composition 
test  of  subparagraph  (c)  of  that 
section.'*  and  if.  with  respect  to  each 


12  use.  T464<rJ. 
'  *  The  requirement  of  meeJing  this  test  does  nol 
apply  if:  (1)  The  breach  resuhi  from  an  emergency 
acquisit.on  authonzed  under  »ection  13(k)  of  the 
FDI.^;  (21  the  branch  was  authorized  for  the 
association  prior  to  October  IS.  1982;  (3)  a  state- 
chartered  association  organized  under  the  laws  of 
the  fede'a'  association's  home  state  would  be 
p'-'-^s'-fA  mder  relevant  slate  law  to  operate  In  the 
o'r!<;r  state,  or  («|  the  branch  was  operated  as  a 
biuach  ui-.Ofr  state  law  prior  to  the  association's 


stale  outside  of  its  home  state  where  the 
association  has  established  branches, 
the  branches,  taken  alone,  also  satisfy' 
the  domestic  building  and  loan  test. 

The  second  limitation  at  $  556  5(b)(2) 
of  the  amendment  prohibits  any 
branching  that  would  result  in  formation 
of  a  multiple  savings  and  loan  holding 
company  controlling  savings 
associations  in  more  than  one  state  in 
violation  of  section  10(e)(3)  of  the 
HOLA.*^  Formation  of  multi-state 
multiple  savings  and  loan  holding 
companies  are  prohibited  unless  one  of 
three  exemptions  set  forth  in  sections 
10(e)(3)(A)-{e)(3)(C)  of  the  HOLA  are 
met.  The  first  exemption  authorizes  a 
savings  and  loan  holding  company  or 
any  of  its  savings  association 
subsidiaries  to  acquire  an  association  or 
operate  branches  in  additional  states 
pursuant  to  the  supervisory  acquisition 
provisions  of  section  13(k)  of  the  FDIA. 
The  second  exemption  permits  a  savings 
and  loan  holding  company  that,  as  of 
March  5. 1987.  controlled  an  association 
subsidiary  that  operated  an  office  in  the 
additional  state  or  states  to  acquire 
another  association  or  branch  in  that 
state.  The  third  exemption  permits 
interstate  holding  company  operations  if 
the  statutory  law  of  the  state  in  which 
the  association  to  be  acquired  is  located 
specifically  authorizes  acquisition  of  its 
state-chartered  associations  by  state- 
chartered  associations  or  their  holding 
companies  in  the  state  where  the 
acquiring  association  or  holding 
company  is  located. 

Section  556.5(b)(3)  of  the  amendment 
prohibits  establishment  and  operation  of 
new  branch  offices  by  an  association  in 
violation  of  section  13(k)(4)  of  the 
FDIA.'*  Section  13(k)(4)  generally 
permits  savings  associations  eligible  for 
assistance  under  section  13(c)  of  the 
FDIA  that  are  acquired  by  banks  or 
bank  holding  companies  pursuant  to 
section  13(k)  of  the  FDIA  to  retain  and 
continue  to  operate  branches  existing  at 
the  time  of  the  acquisition. 

B.  Provisions  Under  the  Community 
Reinvestment  Act  cf  1977 

The  amendment  also  clarifies 
provisions  regarding  compliance  with 
the  Community  Reinvestment  Act  of 
1977  (CRA)  »»  by  all  branching 


con\  ersion  to  a  federal  charter.  The  law  also  gives 
the  Directof  of  the  OTS  the  discretion  to  allow  the 
association,  for  good  cause  shown,  up  to  two  years 
to  comply  with  the  law. 

"  12  U.S.C.  1487(eM3). 

'M2U.S.C.  18Z3(k)(4). 

"  Housing  and  Community  Development  Act  of 
1977.  codified  at  12  U.S.C.  2901-2806 


applicants  For  the  reasons  set  forth  in 
the  proposal,'*  the  amendment  modifies 
the  CR^^  provisions  of  the  p.'-cvious  rule 
to  state  that,  in  most  cases, 
commitments  by  a  branching  applicant 
for  future  action  to  improve  the 
applicant's  record  of  compliance  with 
the  CRA.  however  detailed,  shall  not  be 
sufficient  to  overcome  a  seriously 
deficient  CRA  record  at  the  time  of 
application. 

C.  Preemption  of  State  Branching  Laws 

As  noted  above  and  emphasized  in 
the  proposal,"  the  OTS's  authority  to 
regulate  the  intra-  and  interstate 
branching  activities  of  Federal  thifts  is 
plenary,  and  OTS  regualtion  of  such 
activities  p.-eeir.pts  any  state  law  or 
regulation  purporting  to  address  the 
subject.  A  few  comments  received  by 
the  OTS  reflect  concern  over  the 
absence  of  a  provision  in  the  njle 
expressing  the  preemptive  effect  of  the 
OTS's  regulations  and  rulings  regarding 
branching  by  Federal  thrifts,  particularly 
since  such  provisions  exist  in  other 
parts  of  the  OTS's  regulations.'* 
Accordingly,  the  amendment  includes  a 
new  §  556.5(d)  that  states  that  the  OTS's 
authority  is  preemptive  of  any  state  law 
purporting  to  address  the  subject  cf 
branching  by  a  Federal  savings 
association. 

D.  Capital  Requirements  for  Branching 

Section  556.5(c)(2)  of  the  proposal 
provides  that,  for  supervisory  clearance, 
a  branching  applicant's  regulatory 
capital  should  meet  or  exceed  the 
minimum  requirer-fnts  established  by 
law  and  applicable  regulations  of  the 
OTS.  By  the  proposal,  the  OTS  intended 
to  impose  a  requirement  upon  branching 
applicants  to  demonstrate  compliance 
with  their  minimum  capitc-l  requirements 
upon  acquisition  or  establishment  of  the 
proposed  branch  cr  branches.  This 
approach  differed  from  that  of  the 
previous  rule,  which  gave  the  Regional 
Director  the  autiiority  to  allow 
branching  by  an  association  failing  us 
capital  requirements  if  the  Regional 
Director  determ.ined  that  the  applicant's 
capital  was  nonetheless  sufficient  to 
support  the  proposed  branching  and 
there  was  no  other  cause  for  supervisory 
concern.'* 

Section  131  of  the  TOICL^'l  amended 
the  FDIA,  add:ng  a  new  section  38,  to 
ensure  that  the  Federal  banking 
agencies  take  "prompt  corrective 
action"  to  resolve  the  problems  of 


"See  56FR  ..!  8-:38 

"  See  56  FR  a!  fl'23- 

'»See,  pg.  12  CT"R  54.S  2. 

'•  See  i:  era  35e.5!b)U)(ii)  (1991). 
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insured  depository  insti'uttions.  New 
subsection  38(e)(4)  of  the  FDIA.  =  o 
among  other  things,  prohibits  any 
"undercapitalized"  insured  depository 
institution  ^'  from  acquiring  or 
establishing  additional  branches,  unless 
the  appropriate  Federal  banking  agency 
[i.p..  the  OTS  in  the  case  of  a  savings 
association),  has  accepted  the 
institution's  capital  restoration  plan 
required  by  the  subsection,  the 
institution  is  implementing  the  plan,  and 
the  agency  determines  that  the  proposed 
action  is  consistent  with  such  plan,  or 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation 
determines  that  the  proposed  action  will 
further  the  purposes  of  the  law.  The 
provisions  of  new  section  38  of  the  FDIA 
become  effective  on  December  19, 1992. 

In  recognition  of  the  limitations  that 
will  be  imposed  by  new  subsection 
38(e)(4)  of  the  FDIA.  the  amendment 
m.odifies  §  556.5(c)(2)  of  the  proposal  io 
provide  that  a  branching  applicant's 
regulatory  capital  should  meet  or  exceed 
the  minimum  requirements  established 
by  law  and  applicable  regulations  of  the 
OTS  upon  acquisition  or  estabiishment 
of  the  proposed  branch  or  branches. 
except  as  otherwise  permitted  under 
subsection  38(e)(4)  of  the  FDI.'\. 

III.  Technical  Revisions 

Under  the  amendment,  the  provisions 
in  the  previous  rule  regarding  protest 
and  oral  argument  procedures  have 
been  deleted  as  duplicative  and 
replaced  by  a  new  provision  that 
requires  compliance  with  the  procedures 
set  forth  in  other  regulations  and 
supervisory  guidance  of  the  OTS.^^  A 
reference  also  has  been  made  to  the 
OTS's  branching  application 
requirements  at  12  CFR  54592.»3  Several 


"To  be  codified  si  12  U.S.C.  1831|oUe)f4). 

"  An  insured  deposilorj^  msiif-jtion  is 
"undercapitalized"  if  i1  fails  lo  meet  the  required 
minimum  level  for  each  relevant  capital  measure  »el 
forth  in  suhsection  381c)  of  the  FDIA  See  subsection 
38|b)(l  )(C)  of  the  FDIA.  lo  be  codified  at  12  U.S.C. 
18311oHb)(l)|C). 

"  See  12  CFF  543.2  and  563e;  OTS  Applications 
Processing  Handbook,  sections  210  220  and  430; 
Statement  of  the  Federal  Financial  Supervisory 
Agencies  ReRardmg  the  Community  Feinveslmenl 
A<  t.  adopted  by  Bank  Board  Resolution  No.  89-1039 
(March  21.  1989);  Thrift  Bulletin  iZ  (January  la 
1990);  Thrift  Bulletin  47  dune  4  19901  Bank  Board 
Memorandum  AP-18-1  (June  30,  19891  Bo-  k  BriH-d 
Memorandum  AP-7  (November  2.^,  19H6; 

"  The  rev  lew  and  approval  standards  in  this  rule 
dnd  in  12  CFR  545  92  ensure  that,  prior  to  approval 
of  any  inlra-slale  or  inie-stale  branching 
application,  the  OTS  w.li  give  appropnate 
consideration  to  the  safety  and  soundness  of  the 
proposed  branching  and  lo  any  relevant  supervisory 
concerns. 


provisions  of  the  previous  rule  have 
been  consolidated  into  new  paragraphs 
grouped  by  common  subject  matter  to 
enhance  comprehension. 

The  amendment  also  deleted 
§  556.5(h)  of  the  previous  rule  that 
provided  that  when  an  association 
applies  to  establish  a  branch  within  the 
market  area  of  another  savings 
association  having  a  similar  name,  the 
OTS  may  prescribe  the  name  of  such 
branch  and  the  type  of  advertising'that 
may  be  used  in  connection  with  it  to 
"minimize  public  confusion  and  prevent 
unfair  competition."  For  the  reasons  set 
forth  in  the  proposal,**  the  OTS  will  no 
longer  attempt  to  referee  unfair 
competition  and  trademark  infringement 
disputes.  Such  disputes  will  be  left  to 
the  parties  to  settle  in  litigation  or  by 
other  appropriate  means. 

Regulatory  Flexibilitv  Att 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act,  it  is  certified 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Executive  Order  12291 

The  OTS  has  determined  that  this 
final  rule  does  not  constitute  a  "major 
rule  '  for  purposes  of  Executive  Order 
12291.  Therefore,  preparation  of  a 
regulatory  impact  analysis  is  not 
required. 

List  of  Subjects  in  12  CFR  Part  556 

Savings  associations. 
Accordingly,  the  Director  of  the  OTS 
hereby  amends  part  556,  chapter  V,  title 

1 2,  Code  of  Federal  Regulations,  as  set 

f'lrth  below 

SUBCHAPTER  C— REGULATIONS  FOR 
FEDERAL  SAVINGS  ASSOCIATIONS 

PART  556— STATEMENTS  OF  POLlCV 

1.  The  authority  citation  for  part  558 
continues  to  read  as  follows: 

Authority:  Sec  552.  80  Stat  388,  as 
amended  (5  U  S,C.  552);  sec.  559.  80  Slat.  388, 
as  amended  (5  U.S.C.  559):  sec.  5,  48  Sfal.  132. 
as  amended  (12  U.S.C.  1464):  sec.  341.  96  Stat 
1505.  as  amended  (12  U.S  C.  1701  )-3);  sees. 
902-920.  as  added  by  sec.  2001.  92  Stal.  3728- 
3741.  as  amended  (15  U.S.C.  1693-1693r). 

2.  Section  556.5  is  revised  to  read  as 
follows: 

§  556,5     Branching  by  Federal  sav  ngs 
associations. 

ja)  Cer.era!.  A  Federal  association 
may  branch  in  any  state  or  states  of  the 
United  States  and  its  territories,  except 


••  See  56  FR  at  6723a 


as  provided  in  paragraph  (b)  of  this 
section,  subject  to  the  requirements  of 
paragraph  (c)  of  this  section. 

(b)  Limitations.  No  branching  will  be 
permitted  under  paragraph  (a)  of  this 
section  that  will  result  in  the  following: 

(1)  Establishment  or  operation  of  a 
branch  outside  the  state  in  which  the 
association  has  its  home  ofTice  in 
violation  of  section  5(r)  of  the  Home 
Owners'  Loan  Act; 

(2)  Formation  by  any  company  of  a 
multiple  savings  and  loan  holding 
company  controlling  savings 
associations  in  more  than  one  state  in 
violation  of  section  10(e)(3)  of  the  Home 
Owners'  Loan  Act;  or 

(3)  Acquisition  of  a  savings 
association  and  the  establishment  and 
operation  of  new  branches  by  such 
savings  association  in  violation  of 
section  13(k)(4)  of  the  Federal  Deposit 
Insurance  Act. 

(c)  Branching  applications.  (1 ) 
General.  Prior  to  opening  a  branch,  an 
association  must  obtain  approval  of  a 
branching  application  pursuant  to 

§  545.92  of  this  subchapter.  The  Office 
may  approve  or  deny  an  application 
based  on  information  available  from  any 
source  and  supervisory  objection  may 
be  interposed  at  any  point  during  the 
processing  of  the  application.  In  granting 
supervisory  clearance  to  an  applicant, 
the  Office  will  consider  whether  the 
policies,  condition,  and  operation  of  the 
applicant  are  satisfactory  and  afford  no 
basis  for  supervisory  objection. 

(2)  Regulatory  capital.  For  supervisory 
clearance,  an  association's  regulatory 
capital  should  meet  or  exceed  the 
minimum  requirements  established  by 
law  and  applicable  regulations  of  the 
Office  upon  acquisition  or  establishment 
of  the  proposed  branch  or  branches, 
except  as  otherwise  permitted  under 
section  38(e)(4)  of  the  Federal  Deposit 
Insurance  Act. 

(3)  Community  reinvestment.  Pursuant 
to  the  Community  Reinvestment  Act  of 
1977  (12  use.  2901).  the  Office 
encourages  savings  associations  to  help 
meet  in  an  affirmative  and  continuing 
manner  the  credit  needs  of  all 
communities  in  which  they  do  business, 
including  low-  and  moderate-income 
neighborhoods,  consistent  with  safe  and 
sound  operation.  The  OfTice  will 
evaluate  an  applicant's  record  under 
part  563e  of  this  chapter,  may  deny  an 
application  based  on  the  assessment  of 
the  association's  CRA  record,  and  may 
approve  a  branch  application  on  the 
condition  that  the  association  improve 
specific  aspects  of  its  community 
investment-related  practices  and 
performance  to  the  satisfaction  of  the 
Office.  However,  in  most  cases, 
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commitments  b>  an  applicant  to 
improve  its  record  of  compliance  with 
the  CRA  shall  not  be  regarded  as 
sufficient  to  overcome  a  seriously 
deficient  CRA  record  at  the  time  of 
application. 

(4]  Protest  and  oral  argument.  Protests 
to  applications  for  branches  must  be 
submitted  in  writing  and  factually 
documented.  Procedures  governing 
protests  and  oral  arguments  are  set  forth 
in  §  543.2  of  subchapter  C  of  this 
chapter,  part  563e  of  subchapter  D  of 
this  chapter,  the  OTS  Application 
Processing  Handbook.  Federal  Home 
Loan  Bank  Board  Memorandum  AP-18- 
1  and  other  supervisory  guidance  issued 
by  the  OTS. 

(5)  Expiration  of  approvals.  If  an 
association  does  not  open  a  branch 
within  the  time  specified  in  the 
approval,  and  the  Director  or  his  or  her 
designee  finds  that  the  association  is  not 
making  a  good-faith  effort  to  open  the 
branch  promptly,  the  approval  will  be 
deemed  to  have  expired  and  the 
association  will  be  required  to  reapply  if 
it  wants  to  branch  in  that  location. 

(d)  Federal  preemption.  This  exercise 
of  the  OTS's  authority  is  preemptive  of 
any  state  law  purporting  to  address  the 
subject  of  branching  by  a  Federal 
savings  association. 

Dated:  February  28. 1992. 
By  the  Office  of  Thrift  Supervision. 
Timothy  Ryan. 

Dirpctor- 

[FR  Dec  92-7959  Filed  4-8-e2:  8:45  am) 
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ACTION:  Final  and  temporary 

regulations. 

summary:  This  document  contains  final 
rtj-_.u:.  jns  under  section  382  of  the 
Infernal  Revenue  Code  of  1986.  The 
regulations  concern  option  attribution 
rules  for  purposes  of  identifying  stock 
ownership  in  order  to  determine 
whether  certain  transactions  in  title  11 
or  similar  cases  qualify  under  section 
382(11(5).  The  rules  are  necessary  to  limit 
relief  under  section  382(1)(5)  to 
ownership  changes  in  which  pre-change 


shareholders  and  qualified  creditors 
maintain  a  substantial  continuing 
interest  in  the  loss  corporation  following 
the  title  11  or  similar  case.  The 
regulations  also  generally  suspend  the 
application  of  the  deemed  exercise  rule 
of  §  1.382-2T(h)(4)(i)  of  the  temporary 
Income  Tax  Regulations  for  options 
created  by  or  under  a  plan  of 
reorganization  confirmed  in  a  title  11  or 
similar  case,  but  only  until  the  time  the 
plan  becomes  effective.  As  a  result  of 
the  suspension,  any  ownership  change 
of  a  loss  corporation  resulting  from  a 
reorganization  in  a  title  11  or  similar 
case  will  ordinarily  occur  when  the  plan 
of  reorganization  becomes  effective. 
EFTEcnvE  date:  Ap'-'  R  '19«2 

FOR  FURTHER  INFORMATION  CONTACT: 

Diana  C.  MacKeen  of  the  Office  of 
Assistant  Chief  Counsel  (Corporate). 
Office  of  Chief  Counsel,  Internal 
Revenue  Service.  1111  Constitution 
Ave..  NW..  Washington.  DC  20224 
(attention  CC:CORP:T:R).  or  telephone 
(202)  566-3544  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  regulations  have 
been  reviewed  and,  pending  receipt  and 
evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  1545- 
1260. 

Comments  concerning  the  collections 
of  information  and  the  accuracy  of 
estimated  average  annual  burden,  and 
suggestions  for  reducing  this  burden 
should  be  directed  to  the  Office  of 
Management  and  Budget,  attention: 
Desk  Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  with  copies  to  the  Internal 
Revenue  Service,  attention:  IRS  Reports 
Clearance  Officer,  T:FP.  Washington, 
DC  20224. 

The  collections  of  information  in  these 
regulations  are  in  S  1.382-3(o).  The 
information  serves  as  evidence  of  an 
election  to  apply  the  rule  suspending  the 
application  of  the  deemed  exercise  rule 
of  §  1.3a2-2T(h)(4)(i)  for  certain  options 
to  testing  dates  before  September  5, 
1990.  and  an  election  to  not  apply  the 
same  rule  to  testing  dates  on  or  after 
September  5. 1990.  to  April  ft  1992.  It  is 
required  by  the  Service  to  assure  that 
the  proper  amount  of  carryover 
attributes  are  used  by  a  loss  corporation 
following  those  types  of  ownership 
changes. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  completing  one  of  the 
elections.  They  are  based  on  such 


information  as  is  available  to  the 
Service.  Individual  respondents  may 
require  more  or  less  time,  depending  on 
their  individual  circumstances. 

Estimated  total  reporting  burden:  32 
hours. 

The  estimated  burden  per  respondent 
vanes  from  5  to  15  minutes,  with  an 
estimated  average  of  12  minutes. 

Estimated  number  of  respondents: 
160. 

Estimated  frequency  of  response: 
once. 

Background 

This  document  contains  final 
regulations  to  be  added  to  parts  1  and 
602  of  title  26  of  the  Code  of  Federal 
Regulations  (CFR)  under  section  362  of 
the  Internal  Revenue  Code  The  Service 
published  proposed  amend.ments  to  the 
regulations  under  section  382  m  the 
Federal  Register  on  September  6.  1990 
(55  FK  3665:').  See  also  1990-41  I  R.B.  23 
(October  9,  19901.  Written  comments 
were  received,  but  no  public  hearing 
was  held  as  none  was  requested 

Explanation  of  Provisions 

Section  382fl)(5]  of  the  Code  provides 
that  the  limitation  imposed  by  section 
382(a)  does  not  apply  after  an  ownership 
change  of  a  loss  rnrporation  if  (1)  the 
corporation  is  under  the  jurisdiction  of 
the  court  m  a  title  11  or  similar  case 
immediately  before  the  ownership 
change,  and  (2)  the  corporation's  pre- 
change  shareholders  and  qualified 
creditors  (determined  immediately 
before  the  ownership  change)  own  at 
least  50  percent  of  the  value  and  voting 
power  of  the  loss  corporation's  stock  (or 
stock  of  a  controlling  corporation  if  also 
in  bankruptcy)  in-.medidtely  after  the 
ownership  change  and  as  a  result  of 
being  pre-change  shareholders  or 
qualified  creditors  immediately  before 
the  ownership  change  (the  50  percent 
test).  Section  382(1  )(5J  applies  only  to  a 
transaction  that  is  ordered  by  a  court  or 
is  pursuant  to  a  plan  approved  by  a 
court.  See  H.R.  Rep  841.  99th  Cong.,  2d 
Sess.  11-192  (1986i,  1986-3  CD  (Vol  4) 
192.  Although  the  limitation  imposed  by 
section  382(a)  does  not  apply,  the  loss 
corporation  may  be  required  to  reduce  a 
portion  of  its  pre-change  losses  and 
credits  following  a  transaction 
qualifying  under  section  382(lJ(5). 

The  Proposed  Regulations 

The  Service  determined  that  the 

application  cf  option  attribution  rules 
was  necessary  to  lim;t  relief  under 
section  382(1)(5)  to  ownership  changes  in 
which  pre-change  shareholders  and 
qualified  creditors  do,  in  fact,  maintain  a 
substantial  continuing  interest  in  the 
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loss  corporation.  The  proposed 
regulations  therefore  provided  option 
attribution  rules  that  apply  for  purposes 
of  determining  whether  the  stock 
ownership  req'jireiTients  of  section 
382(1)(5)  of  the  Code  are  satisfied.  Under 
these  rules,  options  (and  siniilar 
interests)  are  generally  deemed 
exercised  if  their  exercise  would  cause 
the  pre-chan^e  shareholders  and 
qi'ahfied  credito'-s  tc  own  less  than  the 
req'iisi'.p  amount  of  stock  (that  is,  if  the 
deemed  exercise  causes  a  failure  of  the 
50  percent  test). 

Options  created  pursuant  to  the  plan 
of  r^oiganization  in  a  ti»ie  11  or  similar 
case  a^e  subject  to  the  deemed  exercise 
rale  of  §  1.382-2T(h)(4)(i)  of  the 
temporary  regulations  upon 
confirTr.,)tion  of  the  plan  bv  the  court. 
The  proposed  rpg-ilations,  however, 
proposed  to  add  new  §  1.382- 
2T(hl(4!{x)(J)  to  suspend  the  application 
of  the  deemed  exercise  rule  to  an  option 
created  by  the  confirnation  of  a  plan  of 
reorg,;r.iZdtion  in  a  title  11  or  similar 
case  (■nclud:ng  an  option  created  under 
t.'ie  plan]  until  the  time  thc't  the  plan  of 
reargaT^ization  becomes  effective.  The 
amcncments  to  §  1.382-2T  were 
proposed  to  appiy  for  any  testing  date 
occurring  on  or  after  September  5. 1990. 

The  Final  Regulations 

1.  Deemed  and  Actual  Exercise  of 
Options  by  Pre-Change  Shareholders 
and  Qualified  Creditors 

The  proposed  regulations  treat  stock 
as  acquired  pursuant  to  an  option  only  if 
the  deemed  exercise  of  the  option 
causes  pre-change  shareholders  and 
qualified  creditors  to  own  less  than  the 
requisite  amount  of  stock  immediately 
after  the  ownership  change. 

One  commentator  suggested  that 
qualification  for  section  382(])f5)  be 
determined  by  (1)  treating  as  exercised 
all  options  excejn  those  options  that 
have  no  significant  hkehhood  of 
exercise  at  the  tune  of  issuance,  or  (2) 
pem:itting  the  loss  corporation  to  satisfy 
retroactively  Uie  stock  ownership 
requirements  by  taking  mto  account 
options  thst  are  owned  by  pre-change 
shareholders  and  qualified  creditors  if 
:he  options  are  actually  exerr.ised. 

The  Service  continues  to  believe  that 
whether  an  option  is  deemed  exercised 
should  depend  on  the  status  of  the 
holder  rather  than  on  the  likelihood  of 
exercise.  A  rule  that  focuses  on  'he 
status  of  the  holder  is  more  easily 
administered  by  taxpayers  and  the 
Service  and  better  assures  that  the  pre- 
change  shareholders  and  qualified 
creditors  maintain  a  substantia! 
continuing  interest  in  the  loss 
corporation. 


Ihe  final  regulations  provide  relief 
from  the  genernl  rjle  through  two 
spetidi  rules  that  may  affect  the 
determination  of  whether  an  ownership 
change  resulting  from  a  plan  of 
reorganization  satisfies  the  50  percent 
test  of  section  382(I)(5)(A)(ii).  Under  the 
first  rule,  a  loss  corporation  generally 
may  treat  an  option  that  lapses  or  is 
irrevocably  forfeited  as  if  it  had  never 
been  issued.  Under  the  second  rule,  a 
loss  corporation  may  take  info  account 
stock  acquired  by  a  pre-change 
shareholder  or  qualified  creditor 
pursuant  to  the  exercise  of  an  option 
received  under  the  plan  of 
reorganization  provided  that  the  option 
was  acquired  as  a  result  of  being  a  pre- 
change  shareholder  or  quaUfied  creditor 
immediately  before  the  owmership 
change  and  the  exercise  occurs  within 
three  years  of  the  date  of  the  ownership 
change  that  arises  from  the 
reorganization.  In  either  case,  failure  to 
satisfy  the  50  percent  test  under  the 
general  rule  precludes  qualification 
under  section  382(1](5)  until  the  time  the 
loss  corporation  establishes  that,  by, 
applying  one  or  both  of  the  special  rules, 
it  has  satisfied  the  test.  A  loss 
corporation  that  satisfies  the  50  percent 
test  may  file  amended  returns  for  the 
relevant  taxable  years,  provided  that 
such  years  are  open  under  the 
applicable  statute  of  limdtations. 

The  final  regulations  extend  the 
application  of  the  deemed  exercise  rule 
to  the  right  to  receive  stock  as  interest 
or  dividends  on  post-petition  debt  or 
stock.  This  extension  conforms  to  a 
similar  rule  regarding  the  right  to  receive 
stock  on  the  maturity  of  certain  post- 
petition  debt. 

One  commentator  requested 
clarification  about  whether  options 
received  by  a  creditor  in  a  bankruptcy 
reoganization  are  considered  owned  as 
a  result  of  being  a  qualified  creditor  if 
the  creditor  also  held  pre-change 
options.  The  Service  is  considering  the 
treatment  of  these  opbbns  for  purposes 
of  section  382(1)(5)  and  intends  to  issue 
further  guidance  m  this  regard. 

2.  Option  Attribution  and  a  Plan  of 
Reorganization  in  Bankruptcy 

For  purposes  of  determinii^  if  a  loss 
corporation  has  an  ownership  change, 
the  proposed  regulations  suspend  the 
application  of  the  deemed  exercise  rule 
to  an  option  created  by  the  confirmation 
of  3  plan  of  reorganisation  in  a  title  11  or 
similar  case  until  the  time  that  the  plan 
of  reorganization  becomes  effective.  The 
final  regulations  f.do;:f  the  pr(>posed  rule 
as  §  1.382-3|oj  with  ttie  modifications 
discussed  below.  As  mdic  ated  in  the 
notice  of  proposed  rulemaking  published 
on  September  23.  1991.  relating  tu  thf 


treatment  of  widely-held  indebtedness 
(56  FR  47921),  the  Service  is  considering 
whether  additional  rules  concerning  the 
determination  of  the  change  date  in 
bankruptcy  are  appropriate  for  loss 
corporations  with  such  indebtedness 
outstanding. 

The  Service  received  inquiries 
regarding  the  application  of  section  382 
and  the  proposed  rule  in  cases  in  which 
there  has  been  prepet:tion  solicitation  of 
acceptances  for  a  reorganization  plan. 
Prepetition  solicitation  may  be  used  to 
expedite  bankruptcy  proceedings  in 
cases  in  which  there  is  substantial 
agreement  among  the  creditors  and  the 
corporation  and  its  shareholders 
regarding  the  reorganization  plan.  Under 
the  Bankruptcy  Code,  acceptances 
solicited  in  compliance  with  11  U.S.C. 
1126(b)  (commonly  called  pre-packaged 
plans)  may  satisfy  a  prerequisite  to  plan 
confirmation.  Acceptances  of  a  plan 
may  also  be  solicited  through  informal 
procedures  in  the  process  of  negotiating 
financial  restructurings  (commonly 
called  prenegotiated  plans).  Although 
these  acceptances  may  not  satisfy  a 
prerequisite  to  plan  confirmation,  they 
may.  as  a  practical  matter,  bind  the 
party  informally  agreeing  to  the  plan  to 
vote  for  acceptance  of  the  plan  in 
bankruptcy. 

For  section  382  purposes  the 
solicitation  of  acceptances  to  a  plan  of 
reorganization  may  create  an  option 
and,  if  that  option  is  deemed  exercised, 
may  result  in  an  ownership  change 
before  the  less  corporation  files  its 
petition.  If  an  ownership  change  occurs 
outside  of  the  bankruptcy  case,  section 
382(1)(5)  benefits  are  not  available. 

The  final  regulations  extend  the 
application  of  the  proposed  rule  to  the 
option  created  by  the  solicitation  or 
receipt  of  acceptances  to  a  plan  of 
reorganization,  if  the  plan  is  later 
confirmed  in  a  title  11  or  similar  case.  If 
the  plan  is  not  confirmed,  the  option 
created  by  the  solicitation  or  receipt  of 
acceptances  to  the  plan  of 
reorganization  will  ordinarily  be  treated 
as  having  lapsed.  This  special  rule 
applies  without  regard  to  whether  the 
solicitation  is  made  in  compliance  with 
section  1126(b)  of  the  Bankruptcy  Code. 

Under  the  final  regulations,  however, 
§  1.382-3(0)  does  not  apply  if,  in 
connection  with  the  reorganization,  the 
loss  corporation  issues  stock  (including 
stock  described  in  section  1504(a)(4))  or 
otherwise  receives  a  capital 
contribution  prior  to  the  effective  date  of 
the  plan  of  reorganization  for  a  principal 
purpose  of  using  before  that  date  losses 
that  otherwise  would  be  hmited  or 
eliminated. 
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The  Service  received  requests  that 
loss  corporations  be  permitted  to  elect 
to  have  the  proposed  rule  (making  the 
effective  date  the  change  date)  apply  to 
testing  dates  prior  to  September  5. 1990. 
The  Service  also  received  requests  that 
loss  corporations  be  permitted  to  elect 
to  continue  to  apply  the  existing  rule  for 
testing  dates  on  or  after  September  5. 
1990,  to  April  8, 1992.  Both  elections  are 
permitted  under  the  final  regulations. 

Special  Analyses 

It  has  been  determined  that  these  final 
regulations  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory'  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibihty 
Act  (5  U.S.C.  Chapter  6]  do  not  apply  to 
these  regulations,  and  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f]  of 
the  Internal  Revenue  Code  (as  then  in 
effect),  the  Notice  of  Proposed 
Rulemaking  for  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Diana  C.  MacKeen,  Office 
of  Assistant  Chief  Counsel  (Corporate). 
Office  of  Chief  Counsel,  Internal 
Revenue  Ser\ice.  Personnel  from  other 
offices  of  the  Service  and  the  Treasury 
Department  participated  in  developing 
the  regulations,  in  matters  of  both 
substance  and  style. 

List  of  Subjects  I 

26  CFR  1.381(a)-l  through  1.383-3 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 

requirements. 

.Adnp!;i'jn  of  Ameridnents  to  the 
Reo'jldtions 

Accordmgly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

Paragraph  1.  The  authority  citation  for 
part  1  IS  amended  by  adding  the 
following  citation: 

Authority:  Sec.  7805.  BSA  Stat.  917;  26 
U.S.C.  7805*  *  "Section  1.382-3  is  also 
issued  under  26  U.S.C.  382(1](3)(A)  and 
382(m).  •  *  ♦ 

Par.  2.  A  new  §  1.382-2T(h)(4)(x)(I)  is 
added  to  read  as  follows: 


§  1.382-2T    Definition  of  ownership  change 
under  section  382,  as  amended  by  the  Tax 
Reform  Act  of  1986  (temporarv). 

*  •  •  •  • 

(h)  •   •  • 
(4)  *   *   *      . 
(X)  •   •   • 

(1)  Title  11  or  similar  case.  See 

§  1.382-3(0)  which  excepts  certain 
options  created  by  or  under  a  plan  of 
reorganization  in  a  title  11  or  similar 
case  from  the  operation  of  paragraph 
(h){4)(i)  of  this  section. 

•  •  •  *  • 

Par.  3.  S  1.382-3  (e)  and  (o)  are  added 
to  read  as  follows: 

§  1.382-3    Special  ru  es  ..'  cer  <iection  382 
fof  corporatiC'"  ^r-ae'  •■■e  ijnsdiction  of  a 
court  In  a  title  1 1  or  s.,-;iilar  case 
•  •  *  *  • 

(e)  Option  attribution  for  purposes  of 
determining  stock  ownership  under 
section  382(I)(5)(A)(ii)—(l)  In  general. 
Solely  for  purposes  of  determining 
whether  the  stock  ownership 
requirements  of  section  382(l)(5)(A)(ii) 
are  satisfied  at  the  time  of  an  ownership 
change,  stock  of  the  loss  corporation  (or 
of  a  controlling  corporation  if  also  in 
bankruptcy)  that  is  subject  to  an  option 
is  treated  as  acquired  at  that  time, 
pursuant  to  an  exercise  of  the  option  by 
its  ov/ner.  if  such  deemed  exercise 
would  cause  the  pre-change 
shareholders  and  qualified  creditors  of 
the  loss  corporation  to  own  (after  such 
ownership  change  and  as  a  result  of 
being  pre-change  shareholders  or 
qualified  creditors  immediately  before 
such  change)  less  than  an  amount  of 
such  stock  sufficient  to  satisfy  the 
ownership  requirements  of  section 
382(i)(5)(A)(ii).  An  option  that  is  owned 
as  a  result  of  being  a  pre-change 
shareholder  or  qualified  creditor  and 
that,  if  exercised,  would  result  in  the 
ownership  of  stock  by  a  pre-change 
shareholder  or  qualified  creditor  will  not 
be  treated  as  exercised  under  this 
section.  For  purposes  of  this  paragraph 
(e)(1),  rules  similar  to  those  option 
attribution  rules  under  §  1.382-2T(h)(4) 
(iii).  (iv).  (V).  (vii).  and  (X)  (A),  (B) 
(except  with  respect  to  a  debt 
instrument  that  was  issued  after  the 
filing  of  the  petition  in  the  title  11  or 
similar  case),  (D),  (E)  (except  with 
respect  to  a  right  to  receive  or  obligation 
to  issue  stock  as  interest  or  dividends  on 
a  debt  instrument  or  stock  that  was 
issued  after  the  filing  of  the  petition  in 
the  title  11  or  similar  case),  (G),  (H),  and 
(Z),  apply. 

(2)  Special  rules — (i)  Lapse  or 
forfeiture  of  options  deemed  exercised. 
A  loss  corporation  may  apply  rules 
similar  to  the  rules  of  5  1-382- 
2T{h)(4)(viii)  with  respect  to  an  option 


e.xcept  to  the  extent  any  person  owning 
the  option  at  any  time  on  or  after  the 
change  date  acquires  additional  stock  or 
an  option  to  acquire  additional  stock 
during  the  period  of  time  on  or  after  the 
ownership  change  and  on  or  before  the 
lapse  or  forfeiture  of  the  option. 

(ii)  Actual  exercise  of  options  not 
deemed  exercised.  In  determining 
whether  the  ownership  change  pursuant 
to  the  plan  of  reorganization  qualifies 
under  section  382(1  )(5),  a  loss 
corporation  may  take  into  account  stock 
acquired  pursuant  to  the  actual  exercise 
of  an  option  issued  pursuant  to  the  plan 
of  reorganization  if  that  option  was  not 
deemed  exercised  under  pdrag^a^h 
(e)(1)  of  this  section.  However,  this 
paragraph  (e)i2){ii)  applies  only  if  the 
option  is  actually  exercised  within  the  3 
years  of  the  ownership  change  by  the  5- 
percent  shareholder  who.  as  a  result  of 
being  a  pre-change  shareholder  or 
qualified  creditor,  acquired  the  option 
under  the  plan. 

(iii)  Amended  returns.  A  loss 
corporation  may  file  an  amended  return 
for  a  p.nor  taxable  year  (subject  to  any 
applicable  statute  of  limitations)  if  it 
determines  that  section  382(rj(5)  applies 
to  an  ownership  change  as  a  result  of 
the  operation  of  paragraph  (e)(2)(i)  or  (ii) 
of  this  section,  but  only  if  the  loss 
corporation  makes  corresponding 
adjustments  on  amended  returns  for  all 
affected  taxable  years  (subject  to  any 
applicable  statute  of  limitations). 

(3)  Examples.  In  each  of  the  examples 
in  this  paragraph  (e)(3),  assum.e  that 
there  is  an  ownership  change  of  loss 
corporation  L  on  the  date  t.he  plan  of 
reorganization  is  effective. 

Example  /.Lisa  loss  corporation  in  a  title 
11  case  The  plan  of  reorganization  of  L 
approved  by  the  bankruptcy  court  provides 
for  the  cancellation  of  all  existing  L  stock,  the 
issuance  of  100  shares  of  new  L  common 
stock  to  qualified  creditors,  end  the  issuance 
of  an  option  to  a  new  investor  to  acquire,  at 
any  time  during  ihe  next  3  years.  90  shares  of 
new  L  common  stock  from  L  at  its  fair  market 
value  on  the  date  the  plan  becomes  effective. 
Under  paragraph  (el(l)  of  this  section,  on  the 
date  the  plan  becomes  effective,  the  option 
held  by  the  new  investor  is  deemed  exercised 
if  the  exercise  would  cause  the  qualified 
creditors  of  L  to  own  less  than  50  percent  of 
the  total  voting  power  or  value  of  the  L  stock 
after  the  ownership  change.  Because  the 
qualified  creditors  would  receive  at  leas!  50 
percent  of  the  voting  power  and_value  of  the 
new  L  common  stock  even  if  the  option  were 
deemed  exercised,  the  stock  ownership 
requirements  of  section  382(lH5)(A);ii)  a,-e 
satisfied. 

Exarrple  2.  The  facts  are  the  same  as  in 
Excniple  .'.  except  that  L  issues  an  option  to 
the  new  investor  to  acquire  110  shares  of  new 
L  common  stock.  This  option  is  deemed 
exercised  under  paragraph  (e){li  of  this 
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section  on  the  date  the  plan  becomes 
effective,  because,  as  a  resuh  of  the  deemed 
exercise,  the  puaUfied  creditors  would  own 
only  100  of  210  shares  of  t^e  new  L  common 
stock  (approximately  4a  percent)  after  the 
ownership  ciange.  Accordingly,  the  stock 
ownership  rcq  jiremen's  of  section 
382(l)(5UA'i  uj  are  net  s,aliafied  and  secuon 
382(.i)  applies  to  the  ownership  change. 

Example  3.  (a)  Lisa  loss  corporation  in  a 
title  11  case.  The  p!jn  of  reorganization  of  L 
approved  by  the  bankruptcy  courl  provides 
for  the  canrellation  of  all  existing  L  stock,  the 
issuance  of  new  L  common  stock  and  5-year 
options  to  acquire  L  common  stock  as 
follows: 

(i)  To  qualified  creditors — 100  shares  of 
stock  and  options  to  acquire  50  shares, 

(ii)  To  a  new  investor — options  to  acquire 
110  shares. 

(b)  Under  paragraph  leKl)  of  this  section. 
the  option  held  by  the  new  investor  is 
deemed  exercised  on  the  date  the  plan 
beccmes  effective  because  the  enercise 
would  cause  the  qualified  creditors  of  L  to 
own  less  '.han  50  percent  of  the  total  voting 
power  and  value  of  the  L  stock  after  the 
ownership  change  (100  of  210  shares  or 
approximately  48  percent),  .ArrorJtngly  the 
stock  ownership  rpquii-PTients  of  le^tion 
382(l)(5MA)(i»)  are  not  satisfied  initially  and 
section  382(a)  applies  to  the  ovsTiership 
change. 

(c)  Assume,  however,  that  ihe  q-'ahfied 
creditors  aclually  exercise  enoujih  options 
that  were  acquired  pursuant  to  the  plan  of 
reorganization  to  purchase  30  additional 
shares  during  the  3  year  period  after  the  plan 
becomes  effHrfive.  Under  paragraph  (e>(2Kii) 
of  this  section.  L  mrv  tnke  into  art  ount  the  30 
shares  purcnased  hy  'he  qualified  creditors 
by  the  exercise  of  'r,e  op'ions  in  determining 
whether  the  stock,  ownership  requLfements  of 
section  382(l)|5)(A)(ii)  were  satisfied  on  the 
date  the  plan  of  reorganization  became 
effective.  If  L  takes  such  purchases  into 
account,  the  qualified  creditors  of  L  are 
deemed  to  own  as  of  the  date  of  the 
ownership  change  mof-e  than  50  pe-rent  of 
the  total  voting  power  or  value  of  the  L  stock 
after  the  ownership  change  [130  of  240  shares 
or  approximalply  h4  perrent!  with  the  result 
that  the  stock  ownership  requirements  of 
section  382{l«.S)(Alfn)  are  satisfied  and 
section  382(!::51  applies  to  the  ownership 
change  as  of  the  effective  date  of  the  plan. 

(d)  Assume  instead  that  the  qualified 
creditors  acquire  30  additional  shares  by 
exercise  of  options  more  than  3  years  after 
the  plan  becomes  effective.  Such  exercise  is 
not  taken  into  account  under  paragraph 
(e)(2)(ii)  oi  this  sp<:tion  for  p'.irposes  of 
determining  whether  the  stuck  ownership 
reqiurements  of  secficra  382(Il|51(.Allii)  are 
satisfied  as  of  the  effective  date  of  the  plan. 
Thus,  the  qualified  creditors  are  deemed  to 
own  less  than  50  percent  of  the  total  voting 
power  and  value  of  the  L  stock  after  the 
ownership  change  (100  of  210  shares)  and 
section  382|1)(5)  does  not  apply  to  the 
ownership  change. 

(e)  Assume  instead  that,  during  the  3  year 
period  after  the  plan  becomes  effective,  the 


new  investor  exercises  part  of  his  option  and 
puixhases  105  shares  of  stock.  The  exivcise 
cau.TPS  a  lapse  of  the  nghtg  to  acquire  the 
'pm. lining  5  shares  of  stock  Also  during  that 
!tme,  the  qualified  creditors  exercise  part  of 
their  options  and  acquire  6  additional  shares 
of  stock.  Under  parasjraph  (e)f2)iil  of  this 
section,  L  may  treat  the  lapse  of  that  part  of 
the  r.tw  investor  9  option  to  acquire  5  snares 
of  stock  as  if  that  part  of  the  option  had  ri^ver 
been  issued  for  purposes  of  deterrainiii)i 
whether  the  stock  ownership  reqiurements  of 
sertion  382l!|f.S)(A)fin  are  satisfied  at  of  the 
efterttve  date  of  the  plan  Also,  under 
paragraph  fe)f21|ii)  of  this  section,  L  may  take 
ip.io  account  the  6  shares  purchased  by  the 
qudlifted  creditors  by  the  exercise  of  the 
options  in  determining  whether  the  stock 
ownership  requirements  of  section 
382(l)(5MA)(iii  are  satisf.ed  as  of  the  effective 
date  of  the  plan  if  L  takes  all  of  this 
information  into  account,  the  qualified 
creditors  are  deemed  to  own  more  than  50 
percent  of  the  total  voting  power  or  value  of 
the  L  stock  after  the  ownership  change  (106  of 
211  shares  or  approximately  5i)  ?  percent)  and 
section  382(1)15)  applies  to  the  ownership 
change  as  ot  the  et't':  live  date  of  the  plan. 

(4)  Effective  dates — (i)  In  general. 
This  paragraph  fe]  applies  to  ownership 
changes  occurring  on  or  after  September 
5,1990. 

(ii)  Special  rule  for  interest  or 
dividends.  Rules  similar  to  the  rules  of 
§  '1.382-2T(h)(4)(x)(E)  (relating  to  option 
attribution  for  purposes  of  determining 
whether  an  ownership  change  occurs) 
applj'  to  a  nght  to  receive  or  obligation 
to  issue  stock  as  interest  or  dividends  on 
a  debt  instrument  or  stock  that  was 
issued  after  the  filing  of  the  petition  in 
the  title  11  or  similar  case  for  ownership 
changes  occurring  before  April  8, 1992. 
•        *        «         *         • 

(o)  Options  not  subject  to 
attribution— [\)  Section  1.382-2T(h)(4)(i) 
(relating  to  the  deemed  exercise  rule) 
shall  net  apply  to  the  following  options 
to  acquire  stock  of  a  loss  corporation 
reorganized  pursuant  to  a  plan  of 
reorganization  that  is  confirmed  in  a 
title  11  or  similar  case  (within  tlte 
meaning  of  section  368(8)(3)(A))  but  only 
until  the  time  the  plan  becomes 
effective — 

(i)  Any  option  created  by  the 
solicitation  or  receipt  of  acceptances  to 
the  plan: 

[ii)  The  option  created  by  the 
confirmation  of  the  plan;  and 

(iii)  Any  opti'-n  created  under  the 
plan. 

(2)  This  paragraph  (o)  generally 
applies  to  any  testing  date  occurring  on 
or  after  September  5.  1990.  However, 
this  paragraph  fo)  does  not  spply  on  any 
testing  date  occumng  on  or  after  April  8, 
1992,  if.  in  connection  with  the  plan  of 


reorganization,  the  loss  corporation 
issues  stock  (including  stock  described 
in  section  1504(a)(4))  or  otherwise 
receives  a  capital  contribution  before 
the  effective  date  of  the  plan  for  a 
principal  purpose  of  using  before  the 
effective  date  losses  and  credits  that 
would  be  subject  to  limitation  under 
section  382(a)  or  would  be  eliminated 
under  section  382(I)(5)  (B)  or  (C)  if  this 
paragraph  (o)  did  not  apply  on  the 
testing  date.  A  loss  corporation  may 
elect  to  apply  this  paragraph  (o)  to  any 
testing  date  occurring  before  September 
5, 1990,  by  filing  the  following  statement 
with  it*  income  tax  return:  "This  is  an 
Election  to  Apply  (  1.382-3(c)  for 
Testing  Dates  Occurring  Prior  to 
September  5, 1990,  to  Options  Created 
by  or  Under  a  Plan  of  Reorganization 
Confirmed  in  e  Title  11  or  Similar  Case." 
A  loas  corporation  may  elect  to  not 
apply  this  paragraph  (o)  to  testing  dates 
occurring  on  or  after  September  5, 1990, 
to  April  8, 1992,  by  filing  the  following 
statement  with  its  income  tax  return: 
"This  is  an  Election  to  Not  Apply 
§  1.382-3(o)  for  Testing  Dates  Occurring 
on  or  After  September  5, 1990,  to  April  8, 
1992,  to  Options  Created  by  or  under  a 
Plan  of  Reorganization  Confirmed  in  a 
Title  11  or  Similar  Case."  Either  of  these 
statements  must  be  filed  with  an  income 
tax  return  (including  an  amended  return) 
of  the  loss  corporation  not  later  than  the 
due  date  [including  extensions]  for  filing 
the  income  tax  return  of  the  loss 
corporation  for  the  taxable  year 
including  or  ending  with  April  8, 1992. 

PART  602— 0MB  COK^ROL  Ni)?.'BERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  602 
continues  to  read  as  follows: 

Aulivjnsv   2eU.S.C7805. 

;  602,101     i  A'oefKied) 

Par.  5.  Section  602.101(c)  is  amended 
by  adding  the  following  entry  in  the 
table: 

■SectionlJa2-3. _..1545-12eO". 

Dated:  March  5. 1992. 
David  C.  Biattner, 
Acting  Commissioner  of  Internal  Revenue, 

Approved: 
Fred  T.  Goldberg  |r . 
A stistant  Sec ~f::..-y  jf  the  Treasury. 
(FR  Doc  92    -Ml'  riled  4-8-92;  8:45  am) 
biuuks  coot  ^*3C^-e^-^l 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFR  Part  663 

(Docket  No.  910792-2030) 
RIN0648-AE10  I 

Pacific  Coast  Groundfish  Fishery 

agency:  .Ndtior.  >I  Marine  Fisheries 
Service  (NMFSi.  NOAA.  Commerce. 
action:  Final  rule. 

summary:  NOAA  issues  this  final  rule 
to  amend  the  regulations  implementing 
the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (F\fP)  to  increase  the 
rr.inimum  mesh  size  for  roller  trawl  gear 
in  the  exclusive  economic  zone  (EEZ) 
north  of  40°30'  N.  latitude  off 
Washington,  Oregon,  and  California 
making  the  minimum  mesh  size  for  all 
roller  and  bottom  trawls  a  uniform  4.5 
inches  (11.43  cm)  coastwide.  This  rule 
will:  (1)  reduce  the  harvest  and  discard 
of  small,  juvenile  groundfish;  (2) 
increase  yield;  and  (3)  reduce  the  need 
for  other  types  of  more  restrictive 
management  measures. 
EFFECTIVE  DATE:  May  11,  1992. 
FOR  FURTHER  INFORMATION  CONTACT. 
VV;!:;aTi  L  RL;b:r,s;jr.,  W.rthwest  Region, 
N'atiuna'  Niarine  F:ihf:r;es  Service,  7600 
Sj".d  Pcir.t  Way  N'E,,  BIN  C15700. 
Seafle.  Washing*  :n  9«n5-0070;  phone 
206-526-6140;  or  Rodney  R.  Mclnnis, 
Southwest  Region.  National  Marine 
Fisheries  Service,  300  S.  Ferry  Street, 
Terminal  Island,  California  90731-7415, 
:!3-514-6199. 
SUPPLEMENTARY  INFORMATION 

Background 

Tr  s  "jle  amends  regulations 
implementing  the  Pacific  Coast 
Groundfish  FMP  at  50  CFR  part  663.  The 
F\JP  contains  two  framework  processes 
(the  biological  and  socioeconomic 
frameworks)  that  provide  the  authority, 
guidelines,  and  criteria  for  the  Pacific 
Fishery  Management  Council  (Council) 
to  recommend  changes  to  gear 
restrictions  to  the  Secretary  of 
Commerce  (Secretarj)  without  further 
amending  the  FMP. 

The  Council  recommended  increasing 
the  minimum  mesh  size  for  roller  trawl 
gear  from  3.0  to  4.5  inches  (7.62  to  11.43 
cm)  in  the  Vancouver.  Columbia,  and 
Eureka  subareas:  (1)  to  reduce  waste 
caused  by  discarding  fish  that  are  too 
small  to  market;  (2)  to  postpone  the  need 
for  more  restrictive  trip  limits  until  later 
in  the  year;  and  (3)  to  increase  long-term 
yield  by  reducing  the  current  harvest  of 
juvenile  groundfish.  The  effect  of  this 
action  would  be  to  make  the  minimum 
Tv/esh  s.7e  foi  all  roller  and  bottom 


trawls  a  uniform  4.5  inches  (11.43  cm) 
while  continuing  to  allow  3  inch  (7.62 
cm)  mesh  on  midwater  trawls  in  the  EEZ 
off  Washington,  Oregon  and  California. 

The  Council's  recommendation  was 
published  as  a  proposed  rule  in  the 
Federal  Register  (56  FR  46401; 
September  12, 1991).  Public  comments 
were  requested  through  October  9, 1991. 
No  comments  were  received  during  the 
public  comment  period.  As  a  result,  this 
final  rule  is  the  same  as  the  proposed 
rule.  A  more  complete  discussion  of  the 
proposal,  its  background,  and  supporting 
rationale  appears  in  the  preamble  to  the 
proposed  rule  and  environmental 
assessment/regulatory  impact  review 
(EA/RIR)  available  from  the  Northwest 
Region.  NMFS,  or  the  Council,  and  is  not 
repeated  here. 

This  rule  requires  that  all  roller  and 
bottom  trawls  have  codends  with  a 
minimum  mesh  size  of  4.5  inches 
(currently  only  bottom  trawls  must  have 
mesh  size  of  at  least  4.5  inches  (11.43 
cm)).  In  addition,  double-walled 
codends  (formerly  allowed  at  50  CFR 
663.22(b)(4))  are  no  longer  allowed 
because  they  can  have  the  effect  of 
reducing  mesh  size.  Also,  those  gear 
provisions  that  specified  the  size  and 
placement  of  rollers  on  the  footrope  and 
prohibited  the  use  of  tickler  chains 
(formerly  provided  for  at  50  CFR 
663.22(b)(7))  are  removed  because  they 
applied  to  the  use  of  roller  gear  with 
mesh  size  smaller  than  4.5  inches  (11.43 
cm).  To  prevent  switching  4.5-inch-mesh 
(11.43-cm-mesh)  codends  with  small- 
mesh  codends  that  remain  legal  on 
midwater  trawl  gear,  the  provision 
requiring  continuous  riblines  on  bottom 
trawl  gear  when  carrj'ing  aboard  a  net 
with  mesh  less  than  4.5  inches  (11.43  cm) 
(50  CFR  663.22(b)(5))  also  is  applied  to 
roller  trawels. 

Classification 

This  rule  is  published  under  authority 
of  section  305(d)  of  the  Magnuson 
Fisherj'  Conservation  and  Management 
Act  (Magnuson  Act),  16  U.S.C.  1855(d). 
and  was  prepared  at  the  request  of  the 
Council.  The  Assistant  Administrator 
for  Fisheries.  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  necessary  for  management  of  the 
Pacific  coast  groundfish  fishery  and  that 
it  is  consistent  with  the  Magnuson  Act 
and  other  applicable  law.  This  rule  is 
based  on  the  best  available  scientific 
information. 

The  Council  prepared  an  EA/RIR  that 
discusses  the  impact  on  the  environment 
as  a  result  of  this  rule.  Based  on  the  EA/ 
RIR.  the  Assistant  Administrator  has 
determined  that  there  will  be  no 
significant  impact  on  the  environment  as 
a  result  of  this  rule. 


The  Assistant  Administrator  has 
determined  that  this  rule  is  not  a  major 
rule  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291, 
No  significant  adverse  impacts  are 
anticipated  on  competition,  employment. 
investments,  productivity,  innov  ition.  or 
competitiveness  of  U.S. -based 
enterprises. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act. 

This  rule  contains  no  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act. 

The  Council  has  determined  that  this 
rule  is  consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  the 
States  of  Washington,  Oregon,  and 
California.  This  determination  was 
submitted  for  review  to  the  responsible 
State  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act.  The 
States  of  Washington  and  Oregon  have 
concurred  in  this  determination.  The 
State  of  California  did  not  comment 
within  the  statutory  time  period,  and, 
therefore,  consistency  is  automatically 
inferred. 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

This  rule  complies  with  the 
requirements  for  general  notice  and 
opportunity  for  interested  persons  to 
comment,  as  required  by  the 
Administrative  Procedure  .^ct. 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fisheries,  Fishing,  Reporting 
and  recordkeeping  requirements. 

Authority;  16  U.S.C.  1801  et  seq. 

Dated:  .April  3,  1992. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Afarine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  663  is  amended 
as  follows: 

PART  663— PACIFIC  COAST 
GROUNDFISH  FISHERY 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows; 

Authority:  16  U.S  C.  1801  et  seq. 

2,  In  §  663.22,  paragraph  (b)(7)  is 
removed,  and  paragraphs  (b)l2).  (3),  (4). 
and  (5)  are  revised,  to  read  as  follows; 
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$  663.22    Gear  restrictions. 
•         •         •         *         f 

(b)-    •   • 

(2)  Mesh  size.  Trawl  nets  may  be  used 
if  they  meet  the  minimum  mesh  sizes  set 
forth  below.  The  minimum  sizes  apply  to 


the  last  50  meshes  runnmg  the  length  nf 
the  net  to  the  terminal  (closed)  end  of 
the  codend.  Minimum  trawl  mesh  size 
requirements  are  met  if  a  20-gauge 
stainless  steel  wedge,  3.0  or  4.5  inches 
(7.62  or  11.43  cm)  (depending  on  the  gear 

Minimum  Trawl  Mesh  Size 
(In  inches]  ' 


hfing  measured)  h'ss  one  this  hru'ss  of 
the  metal  at  the  widest  part,  can  be 
passed  with  thumb  pressure  only 
through  16  to  20  sets  of  two  meshes  each 
of  wet  mesh  in  the  codend. 


1 


Trawl  type 

Subarea 

Vancouver 

Columbia 

Eureka 

Monterey 

Conception 

Bottom           „ 

45 
4.5 
3.0 

4.5 
4.5 
3.0 

4.5 

4.5. 

3.0 

45 
45 

30 

45 

Roller  or  bobbin : 

45 

Pelagic  

30 

'Metric  cofjversion:  3.0  incl-ies=7.62  centirDeters;  4.5  inches=l1.43  centimeters. 

(3)  Chafing  gear,  (i)  Chafing  gear  must 
not  be  connected  directly  to  the  terminal 
(closed)  end  of  the  codend. 

(ii)  In  all  bottom  trawls,  chafing  gear 
must  have  a  minimum  mesh  size  of  15 
inches  (38.1  cm),  unless  only  the  bottom 
one-half  (underside)  of  the  codend  is 
covered  by  chafing  gear. 

(iii)  In  roller  and  bobbin  trawls  in  the 
Vancouver,  Columbia,  and  Eureka 
subareas,  and  all  pelagic  trawls,  chafing 
gear  covering  the  upper  one-half  (top 
side)  of  the  codend  must  have  a 
minimum  mesh  size  of  6  inches  (15.24 
cm). 

(4)  Double-walled  codends.  Double- 
walled  codends  must  not  be  used  in  any 
trawl. 

(5)  Bottom,  roller  or  bobbin  trawls.  A 
net  used  in  a  bottom,  roller  or  bobbin 
trawl  must  have  at  least  two  continuous 
riblines  sewn  to  the  net  and  extending 
from  the  mouth  of  the  trawl  net  to  the 
terminal  end  of  the  codend,  if  the  fishing 
vessel  is  simultaneously  carrying  aboard 
a  net  of  less  than  4.5  inch  (11.43  cm) 
mesh  size. 

*        •        •        •        ♦ 

[FR  Doc.  92-8186  Filed  4-&-92;  8:45  am] 

BILLING  CODE  3510-22-M 


50  CFR  Part  675 

(Docket  No.  911172-2021) 

Groundflsh  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 

Service  (NMFS).  N'OAA.  Commerce, 
ACTION:  Closure  to  directed  fishing. 

summary:  The  Director,  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined  that  the  second  seasonal 
allowance  of  prohibited  species  catch 
(PSC)  of  Pacific  halibut  to  the  domestic 


annual  processing  (DAP)  rock  sole/other 
flatfish  fishery  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI)  has  been  caught.  NMFS  is 
prohibiting  directed  fishing  for  rock 
sole/other  flatfish  by  vessels  using  trawl 
gear  in  the  BSAI.  This  action  is 
necessary  to  prevent  the  second 
seasonal  allowance  of  Pacific  halibut  to 
the  DAP  rock  sole/other  flatfish  fishery 
from  being  exceeded. 

EFFECTIVE  DATES:  12  noon,  Alaska  local 
time  (A.l.t.),  April  4, 1992,  through 
midnight,  A.l.t..  June  28, 1992. 

FOR  FURTHER  INFORMATION  CONTACT; 
Andrew  N.  Smoker,  Resource 
Management  Specialist.  NMFS,  907-586- 

7228 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Pian  for  the 
Groundflsh  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  within  the 
BS.'\1  under  the  Magnuson  Fishery 
Conserv  ation  and  Management  Act.  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  and  is 
implemented  by  regulations  appearing 
at  50  CFR  611,93  and  parts  620  and  675. 
Regulations  at  §  675.21(a)(7)  establish 
the  secondary  PSC  mortality  limit  of 
Pacific  halibut  caught  while  conducting 
any  trawl  fishery  for  groundfish  in  the 
BSAI  during  any  fishing  year  as  an 
amount  of  Pacific  halibut  equivalent  to 
5,033  metric  tons  (mt)  (57  FR  11433,  April 
3, 1992).  Further.  §  675.21(g)(2)  provides 
that  the  PSC  limit  of  Pacific  halibut  may 
be  apportioned  to  fishery  categories  at 
§  675.21(g)(4)  on  a  seasonal  basis.  One 
such  category  is  the  rock  sole/other 
flatfish  fishery  (§  6-5.21(g)(4)(ii)(B)].  The 
1991  second  seasonal  Pacific  halibut 
bycafch  allowance  in  the  rock  sole/ 
other  flatfish  fisherv  is  95  mt. 


Under  S  675.21(h)(l)(iv).  the  Regional 
Director  has  determined  that  U.S.  fishing 
vessels  using  trawl  gear  have  caught  the 
1992  second  seasonal  PSC  allowance  of 
Pacific  halibut  in  the  BSAI  while 
participating  in  the  rock  sole/other 
flatfish  fishery.  Therefore,  the  BSAI  is 
closed  to  directed  fishing  with  trawl 
gear  for  rock  sole  and  other  fiatfish  from 
12  noon,  A.l.t..  April  4. 1992,  through  12 
midnight,  A.l.t.,  )une  28, 1992. 

Under  S  675.20(h),  after  the  effective 
date  of  this  closure,  operators  of  vessels 
using  non-pelagic  trawl  gear  may  not 
retain  at  any  time  during  a  trip  an 
aggregate  amount  of  rock  sole  and  other 
fiatfish  equal  to  or  greater  than  20 
percent  of  the  amount  of  all  other  fish 
species  retained  at  the  same  time  on  the 
vessel  during  the  same  trip  as  measured 
in  round  weight  equivalents.  Vessels 
using  pelagic  trawl  gear  may  not  retain 
an  aggregate  amount  of  groundfish 
species  or  species  groups  for  which 
directed  fishing  is  closed  (including  rock 
sole/other  fiatfish)  equal  to  or  greater 
than  7  percent  of  the  amount  of  other 
fish  products  retained  on  the  vessel  at 
the  same  time  during  the  same  trip  as 
measured  in  round  weight  equivalents. 

Classification 

This  action  is  taken  under  50  CFR 
675.21,  compiles  with  Executive  Order 
12291. 

Listof  SubjP*  Is  in  M  t,.FK  P.irt  b 5 

Fisheries,  Recordkeeping  and 
reporting  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  April  3, 1992. 

Mfred  I,  Bilik, 

Al  liiig  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  92-8130  Filed  4-3-fl2;  4:01  pmj 
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Proposed  Rules 


Federal    Resister 
Vol.  57,  No.  69 
Thursday.  April  9.  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulatwns.  The  purpose  of  these  notices 
IS  to  give  interested  persons  an 
opportunity  to  partc»pate  in  the  rule 
nr.akjng  pnor  to  the  adoption  o»  f^e  ''"ai 
rules 


DEPARTMENT  OF  THE  TREASURY 

C'fice  of  the  Co-^p'-o  e'  of  the 
Currency 

12  CFR  Part  3 

Docket  he   92-4]  I 

Capital  T'eatrr.er.t  c'  !"'.a-;g:t:  2  Assets 

AGE^iCY:  Office  of  the- Comptroller  of  the 

Currency',  Treasury. 

action:  Notice  of  proposed  rulemaking. 

SUMWARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  proposing  to 
amend  its  minitnum  capital  ratio 
(leverage  ratio)  and  risk-based  capital 
guidelines  with  respect  to  the  treatment 
of  intangible  assets  held  by  national 
banks.  These  proposed  amendments 
generally  would  (1)  increase  the  capital 
limitation  on  qualifj'ing  intangible  assets 
from  25  percent  to  50  percent  of  Tier  1 
capital,  and  (2)  permit  the  inclusion  of 
purchased  credit  card  relationships  as  a 
qualifj'ing  intangible  asset,  subject  to  a 
separate  25  percent  sublimit. 

In  addition,  the  proposed  amendments 
would  implement  section  475  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDIQA)  by 
requiring  (1)  that  banks  value  purchased 
mortgage  servicing  rights,  and  other 
qualifying  intangible  assets,  at  not  more 
than  90  percent  of  fair  market  value  and 
(2)  that  banks  reevaluate  the  fair  market 
value  of  purchased  mortgage  servicing 
rights  and  other  qualifying  intangibles 
no  less  than  quarterly. 

The  OCC  is  proposing  these  changes 
in  an  effort  to  bring  greater  consistency 
in  the  capital  rules  of  the  OCC,  Federal 
Deposit  Insurance  Corporation,  Federal 
Reserve  Board,  and  Office  of  Thrift 
Supervision  (collectively  the  federal 
banking  agencies).  These  changes  are 
expected  to  increase  the  total  amount  of 
purchased  mortgage  servicing  rights  and 
purchased  credit  card  relationship  that  a 
national  bank  may  include  in  the 
computation  of  its  regulatory  capital. 
The  OCC  invites  comments  on  all 
aspects  of  the  proposed  amendments. 


DATES:  Comments  must  be  submitted  on 
or  before  May  11, 1992. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
Docket  No.  [92-4],  Communications 
Division.  Ninth  Floor,  Office  of  the 
Comptroller  of  the  Currency.  250  E 
Street.  Southwest.  Washington.  DC 
20219.  Attention:  Karen  Carter. 
Comments  will  be  available  for 
inspection  and  photocopying  at  that 
ad(' 
FOfl  Fi^^THfH  .nFORMATIOi  CONTACT: 

Stephen  P,  Theobald.  Professional 
Accounting  Fellow.  Office  of  the  Chief 
National  Bank  Examiner  (202)  874-5180; 
Donna  Dimcan,  .National  Bank 
Examiner.  Office  of  the  Chief  National 
Bank  Examiner  (202)  874-5070:  Ronald 
Shimabukuro.  Senior  Attorney.  Legal 
Advisory  Ser\'ices  Division  (202)  874- 
5330;  C  Stewart  Goddin,  Senior 
International  Economic  Advisor, 
International  Banking  and  Finance  (202) 
874-4730;  or  Elizabeth  Milor.  Financial 
Economist.  Economic  and  Regulatory 
Policy  Analysis,  (202)  874-5220.  Office  of 
the  Comptroller  of  the  Currency. 
Washington.  DC  20219. 
SUPPLEMENTARY  tNFCP«^a  ^ON: 

Background  and  Purpose 

Some  intangible  assets  have  little  or 
no  value  that  can  be  realized  separately 
from  the  ongoing  operations  of  a  bank. 
As  a  result  the  OCC  generally  requires 
banks  to  deduct  intangible  assets  from 
Tier  1  capital  and  total  assets  for 
regulatory  capital  purposes.  However, 
the  OCC  historically  has  permitted 
certain  exceptions  to  this  general  rule 
because  of  substantial  differences  in 
characteristics  among  different  types  of 
intangible  assets. 

Prior  to  the  promulgation  of  the  risk- 
based  capital  guidelines,  the  OCC 
specifically  included  purchased 
mortgage  servicing  rights  without 
limitation  in  the  computation  of 
regulatory  capital.  See  50  FR  10207, 
10212  (March  14, 1985):  12  CFR  3.2 
(1989).  Unlike  other  intangible  assets, 
purchased  mortgage  servicing  rights 
were  not  excluded  from  capital  because 
they  possess  characteristics  similar  to 
those  of  many  tangible  assets. 

In  the  development  of  the  risk-based 
capital  guidelines,  the  OCC  determine  i 
that  it  would  be  more  appropriate  to 
establish  specific  criteria  for  qualifying 
intangible  assets  rather  than  simply 
listing  the  types  of  intangible  assets 


acceptable  as  capital.  See  54  FR  4168. 
4175-5176  (January  17. 1989). 
Consequently,  under  the  current  capital 
rules,  three  criteria  must  be  satisfied  if 
an  intangible  asset  is  to  qualify  as  Tier  1 
capital:  (1)  The  intangible  asset  must  be 
able  to  be  separated  and  sold  apart  from 
the  bank  or  from  the  bulk  of  the  assets 
of  the  bank:  (2)  the  market  value  of  the 
intangible  asset  must  be  established  on 
an  annual  basis  through  an  identifiable 
stream  of  cash  flows,  and  there  must  be 
a  high  degree  of  certainty  that  the  asset 
will  hold  this  market  value 
notwithstanding  the  future  prospects  of 
the  bank;  and  (3)  the  bank  must 
demonstrate  that  a  market  exists  which 
will  provide  liquidity  for  the  intangible 
asset.  12  CFR  part  3,  subpart  A  and 
appendix  A.  section  2(c)(2)(i). 

In  the  preamble  to  the  risk-based 
capital  guidelines,  the  OCC  did  not 
specify  any  intangible  assets,  other  than 
purchased  mortgage  servicing  rights, 
that  would  meet  these  criteria  and 
therefore  be  considered  for  regulatory 
capital  purpose.  This  reflected  the 
OCC's  view  at  the  time  that  it  was  less 
likely  that  other  intangible  assets  could 
satisfy  the  three  criteria  required  for 
inclusion  in  regulatorj-  capital. 

The  risk -based  capital  guidehnes  also 
'  hmit  the  amount  of  qualifying 
intangibles  to  no  more  than  25  percent 
of  Tier  1  capital.  In  other  words,  if  a 
bank's  investment  in  purchased 
mortgage  servicing  rights  or  other 
qualifying  intangibles  exceeds  25 
percent  of  Tier  1  capital,  the  bank  must 
deduct  the  excess  from  both  total  assets 
and  Tier  1  capital. 

On  October  5, 1990,  in  response  to 
repeated  inquiries  from  industry 
representatives  and  others,  the  OCC 
published  an  advance  notice  of 
proposed  rulemaking  (ANPR)  on  the 
capital  treatment  of  intangible  assets. 
See  55  FR  40843.  The  purpose  of  the 
ANPR  was  to  solicit  public  comment 
regarding  the  treatment  of  intangible 
assets  held  by  national  banks  for  the 
purpose  of  determining  capital 
adequacy.  Specifically,  the  OCC 
requested  comment  on  the  following 
issues:  (1)  Whether  the  current  capital 
treatment  of  purchased  mortgagf 
Kprv-icinc  rights  was  appropriate;  and  (2) 
V,  "nether  any  other  intangible  assets,  m 
addition  to  purchased  mortgaRe 
servicing  nghts,  qualified  for  inclusion  in 
the  regulatory  capita!  calc'ji;!t;n!i 


y 
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The  OCC  received  136  comments  on 
the  ANPR.  The  majority  of  commrnters 
favored  increasing  or  removing  the 
limitation  on  purchased  mortgage 
servicing  rights.  Most  commenters  did 
not  comment  on  the  second  issue. 
However,  those  who  did  generally 
believed  that  certain  other  intangible 
assets  meet  the  three  criteria  for 
inclusion  in  the  regulatory  capital 
calcul-gtion.  After  careful  consideration 
of  the  comments  received,  the  OCC  is 
issuing  this  notice  of  proposed 
rulemaking  to  am>end  the  leverage  ratio 
and  risk-based  capital  guidelines. 

The  Federal  Deposit  Insurance 
(Corpora:!,  n  Improvement  Act  of  1991 
IFDICIA).  Public  Law  .\o.  102-242,  105 
Stat.  2236  (December  19.  1991),  recently 
was  enacted  and  mandates  that  the 
federal  banking  agencies  establish  a 
requirement  that  purchased  mortgage 
servicing  rights  be  valued  at  no  more 
than  90  percent  of  fair  value.  FDICIA 
also  requires  banks  to  determine  the  fair 
\  alue  of  purchased  mortgage  servicing 
rights  at  least  quarterly. 
,  Each  of  the  federal  banking  agencies 
currently  treats  intangible  assets 
differently  for  purposes  of  computing 
regulatory  capital.  However,  to  achieve 
greater  consistency,  each  of  the  federal 
banking  agencies  plans  to  amend  their 
capital  guidelines  in  a  manner  similar  to 
this  OCC  proposal. 

Discussion  of  Proposed  Amendments 

I.  Qualifying  Intangibles 

This  proposed  would  amend  12  CFR 
part  3,  appendi.x  A,  section  2(c)  to  clarify 
the  use  of  the  three  criteria  in 
determining  whether  an  intangible  asset 
qualifies  for  inclusion  in  Tierl  capital. 
Specifically,  the  OCC  would  amend 
section  2(c)  to  make  clear  that  the  OCC, 
and  not  the  national  banks,  must 
determine  which  intangible  assets  meet 
the  three  criteria  in  section  2(c)  and 
therefore,  qualify  for  inclusion  in  Tier  1 
capital.  In  the  proposed  rule,  the  OCC 
would  amend  section  2(c)  by  stating  that 
only  purchased  mortgage  servicing 
rights  and  purchased  credit  card 
relationships  are  considered  qualifying 
intangibles  for  purposes  of  computing  a 
national  bank's  compliance  with 
regulatory  capital  standards. 

The  criteria  for  qualifying  intangible 
assets  set  out  in  the  risk-based  capital 
guidelines  have  generated  confusion  in 
*hat  some  national  banks,  without  prior 
OCC  approval,  have  applied  the  criteria 
to  make  their  own  determination  of  the 
types  of  intangible  assets  that  qualified 
for  inclusion  in  Tier  1  capital.  The  OCC 
believes  the  three  criteria  continue  to  be 
.in  appropriate  framework  for 
determining  whether  an  intangible  asset 


should  qualify  for  regulatory  capital 
purposes  and  proposes  to  continue  using 
the  criteria  in  this  manner.  However,  the 
OCC  believes  that  it  is  appropriate  for 
the  OCC  to  determine  whether  a  certain 
type  of  intangible  asset  qualifies  as 
capital  under  the  criteria.  The  OCC  has 
determined  for  purposes  of  this  proposal 
that  only  purchased  mortgage  servicing 
rights  and  purchased  credit  card 
relationships  qualify  as  capital  under 
the  criteria.  No  other  intangibles  are 
included  because  the  OCC  believes  that 
they  generally  do  not  meet  all  three 
criteria. 

A.  Purchased  Mortgage  Servicing  Rights 

Mortgage  servicing  rights  represent 
the  right  to  perform  the  servicing 
function  for  mortgage  loans  owned  by 
others.  They  may  be  acquired  in  a 
purchase  of  all  or  part  of  another 
business  enterprise  or  by  themselves  as 
a  single  asset.  Accordingly,  a  bank  can 
dispose  of  purchased  mortgage  servicing 
rights  either  by  selling  the  rights  by 
themselves  or  in  conjunction  with  the 
sale  of  a  segment  of  the  bank's  business. 
The  value  of  the  rights  is  based  on  a 
predictable  stream  of  cash  flows  that 
represents  the  net  servicing  income 
generated  by  the  mortgage  servicing 
right.  In  addition,  a  fairly  active  market 
exists  for  purchased  mortgage  servicing 
rights. 

As  more  fully  discussed  in  the  A.N'PR, 
the  OCC  believes  that  purchased 
mortgage  servicing  rights  generally  meet 
the  three  criteria.  See  55  PR  40844-40846. 
The  vast  majority  of  respondents  to  the 
ANPR  agreed.  Accordingly,  the  OCC 
continues  to  believe  that  purchased 
mortgage  servicing  rights  are  qualifying 
intangibles  for  regulatory  capital 
purposes. 

B.  Purchased  Credit  Card  Relationships 

A  purchased  credit  card  relationship 
is  the  value  of  a  purchased  credit  card 
portfolio  over  and  above  the  fair  value 
of  the  outstanding  loans  extended  to 
cardholders.  The  OCC  believes  that 
purchased  credit  card  relationships 
generally  meet  the  three  criteria  for 
qualifying  intangible  assets,  and 
therefore  proposes  to  allow  national 
banks  to  include  them  in  calculations  of 
capital  adequacy. 

if  bank  management  wishes  to  enter 
or  expand  a  credit  card  business,  it  has 
two  options.  Management  may  choose 
to  generate  the  portfolio  internally  or  it 
can  purchase  an  existing  portfolio.  The 
price  paid  for  an  existing  portfolio 
generally  exceeds  the  fair  value  of  the 
outstanding  loans  extended  to 
cardholders  at  the  time  of  purchase. 
This  excess  value  is  the  purchased 
credit  card  relationship. 


A  credit  card  portfolio  may  command 
a  premium  over  the  fair  value  of  the 
outstanding  loans  because  of  future 
income  to  be  earned  from  the  purchased 
credit  card  relationships.  Income  on 
credit  card  portfolios  is  generated  from 
finance  charges  collected  on  loans  to 
cardholders,  as  well  as  from  various 
fees.  One  major  source  of  fee  revenue  is 
interchange,  which  is  a  transaction  fee 
paid  to  the  card  issuer  and/or  servicer. 
Interchange  fees  are  generally  based 
upon  a  percentage  of  the  dollar  amount 
of  each  credit  card  transaction.  Annual 
fees,  cash  advance  fees,  late  payment 
fees,  overlimit  fees,  and  other  such  fees 
collected  from  cardholders  also  generate 
revenues  from  the  credit  card 
relationship. 

Costs  of  conversion,  charge-offs,  and 
the  ongoing  monthly  operating  costs 
related  to  processing  each  cardholder 
account  are  expenses  that  a  bank  must 
net  against  the  income  from  the  credit 
card  portfolio.  The  value  of  a  credit  card 
relationship  is  the  present  value  of  this 
expected  future  stream  of  net  cash 
flows,  computed  by  using  a  market 
discount  rate  that  reflects  the  risks 
inherent  in  the  credit  card  relationship, 
including  customer  retention  risk, 
interest  rate  risk,  credit  risk,  and 
operational  risk. 

The  value  of  a  particular  credit  card 
portfolio  depends  on  the  characteristics 
of  that  portfolio.  For  example,  more 
seasoned  accounts  exhibit  a  disctintly 
different  behavior  than  newer  accounts. 
Account  activity,  charge-offs,  and 
balances  maintained  will  differ  based 
on  the  type  of  credit  card.  To  determine 
an  appropriate  value  for  a  credit  card 
portfolio,  a  bank  must  make  a  number  of 
assumptions  concerning  discount  rates, 
projected  borrowing  rates,  charge-offs. 
defaults,  overall  customer  retention,  and 
servicing  costs. 

The  OCC  believes  that  the  market  for 
credit  card  portfolios  has  developed  lo 
the  point  that  this  intangible  asset,  like 
purchased  mortgage  servicing  rights. 
possesses  characteristics  that  are  more 
similar  to  tangible  assets  than  other 
intangible  assets.  There  is  a  fairly  active 
secondary  market  that  provides  liquidity 
for  those  banks  that  purchase  and  sell 
credit  card  portfolios. 

Numerous  credit  card  portfolios  have 
been  sold  in  the  past  few  years. 
Analysis  of  these  sales  shows  a 
relatively  high  degree  of  uniformity  in 
the  size  of  premiums  paid,  despite 
differing  portfolio  sizes  and  sale  dates. 
This  suggests  that  purchased  credit  card 
relationships  can  maintain  value  under 
adverse  market  conditions. 
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1.  Risks  Associated  with  Purchased 
Credit  Card  Relationships 

The  OCC  believes  that  the  market  for 
credit  card  portfolios  has  matured  to  the 
extent  that  it  is  now  reasonable  to 
include  a  limited  quantity  of  purchased 
credit  card  relationships  in  calculations 
of  regulator>'  capital.  Nonetheless, 
purchased  credit  card  relationships  do 
involve  a  number  of  associated  risks. 

a.  Customer  retention  risk.  Purchased 
credit  card  relationships  are  affected  by 
customer  retention  risk.  Purchased 
credit  card  relationships  have  value 
because  they  represent  a  flow  of 
revenues  related  to  an  underlying  credit 
card  portfolio.  A  major  factor  in 
determining  this  value  is  the  estimated 
life  of  the  individual  credit  card 
relationship.  Any  factors  that  increase 
charge-offs,  accelerate  payment 
patterns,  or  decrease  the  dollar  amount 
of  oustanding  balances  will  shorten  the 
useful  life  of  the  credit  card  relationship. 

Changes  in  late  fees,  annual  fees,  or 
other  account  characteristics  will  affect 
whether  a  cardholder  chooses  to 
maintain  that  relationship  and  how 
quickly  that  cardholder  will  choose  to 
pay  down  any  outstanding  balance. 
Unlike  a  mortgage  contract,  when  a 
credit  card  portfolio  is  sold,  the 
purchaser  is  free  to  change  any  terms  of 
the  agreement  with  the  ceirdholder.  This 
is  a  clear  risk  to  the  purchaser  of  a 
credit  card  portfolio  if  the  purchaser 
plans  to  change  the  terms  of  the 
cardholder  agreements  in  a  manner  that 
is  adverse  to  the  cardholder. 

b.  Interest  rate  risk.  The  value  of  a 
purchased  credit  card  relationship  is 
also  affected  by  interest  rate  risk. 
Traditionally,  credit  card  finance 
charges  have  adjusted  to  market  interest 
rate  changes  more  slowly  than  interest 
rate  or  finance  charges  on  other  forms  of 
debt.  A  decrease  in  market  interest  rates 
may  cause  cardholders  to  accelerate 
their  payments,  thereby  reducing  the 
income  generated  from  a  credit  card 
relationship.  In  addition,  cardholders 
may  shift  their  credit  balances  to 
alternative  forms  of  credit.  For  example, 
home  equity  hnes  of  credit  may  allow 
homeowners  to  finance  debts  more 
cheaply  than  relatively  high-cost 
unsecured  credit  card  debt. 

c.  Credit  risk.  The  value  of  a 
purchased  credit  card  relationship  is 
also  affected  by  credit  risk.  One  of  the 
most  important  indicators  of  credit  risk 
is  the  age  of  the  portfolio.  As  a  portfolio 
"seasons,"  so  that  the  number  of  new- 
accounts  declines,  credit  risk  also 
declines.  Accounts  opened  as  a  result  of 
applications  obtained  from  the 
cardholders'  own  banks  tend  to  have  the 
lowest  credit  losses.  Those  developed 


through  telephone  or  mail  solicitations 
generally  have  higher  credit  losses. 

d.  Operational  risk.  Purchased  credit 
card  relationships  also  involve 
substantial  operational  risk.  If  a  bank 
underestimates  the  costs  that  will  be 
associated  with  servicing  a  credit  card 
relationship  over  its  life,  the  net  income 
generated  from  the  portfolio  will  be  less 
than  originally  estimated,  thereby 
reducing  its  value. 

C.  Other  Intangibles 

Some  commenters  to  the  ANPR 
suggested  that  other  intangible  assets, 
besides  purchased  mortgage  servicing 
rights  and  purchased  credit  card 
relationships,  generally  meet  the  three 
criteria  specified  in  section  2(c)  and 
therefore,  should  be  considered 
qualifying  intangible  assets  for 
regulatory  capital  purposes.  The  most 
often  mentioned  asset  was  core  deposit 
intangibles,  with  26  respondents 
suggesting  the  OCC  consider  this  asset 
for  inclusion  in  regulatory  capital. 

The  OCC  has  expressed  concerns  in 
the  past  about  the  ability  of  core  deposit 
intangibles  to  meet  the  tiiree  criteria. 
One  important  factor  is  the  ability  of  the 
intangible  asset  to  provide  capital 
support  to  the  institution.  The 
separability  of  the  intangible  asset  is 
one  measure  of  capital  support.  In 
addressing  the  issue  of  separability,  the 
OCC  acknowledges  that  institutions 
may  be  able  to  continue  operating  after 
selling  some  or  most  of  their  core 
deposit  intangibles  and  related  core 
deposits.  However,  this  fact  does  not 
address  the  concern  that,  in  general,  the 
sale  of  a  bank's  core  deposits  could 
significantly  alter  the  funding  and 
liquidity  structure  of  an  otherwise  viable 
institution  in  a  manner  that  may  not  be 
consistent  with  the  principles  of  safety 
and  soundness. 

The  OCC  also  continues  to  be 
concerned  about  whether  core  deposits 
meet  the  marketability  criterion.  While 
there  have  been  purchases  and  sales  of 
core  deposits,  the  vast  majority  of  these 
transactions  have  been  related  to  the 
resolution  of  failed  institutions.  In  any 
case,  the  market  for  core  deposits  is  not 
nearly  as  developed  as  the  markets  for 
purchased  mortgage  servicing  rights  and 
purchased  credit  card  relationships. 

II.  Capital  Limitations 

This  proposed  rule  would  amend  12 
CFR  part  3.  appendix  A.  section  2(c)  by 
increasing  the  capital  limitation  on 
qualifying  intangibles  from  the  current 
25  percent  of  Tier  1  capital  to  50  percent 
of  Tier  1  capital.  This  proposed  rule  also 
would  amend  section  2(c)  by  placing, 
within  this  50  percent  limitation,  a 
sublimit  of  25  percent  of  Tier  1  capital 


on  the  amount  of  purchased  credit  card 
relationships  that  a  national  bank  may 
include  in  its  rt-guUitory  capital 
computations 

The  limitation  en  purchased  credit 
card  relationships  is  a  supplemental 
limit  rather  than  an  addition  to  the  50 
percent  limitation  In  other  words,  a 
national  bank  with  both  purchased 
mortgage  servicing  rights  and  purchased 
credit  card  relationships  may  not 
include  purchased  credit  card 
relationships  tn  excess  of  25  percent  of 
Tier  1  capital,  nor  may  it  include  total 
qualifying  intangibles  (purchased 
mortgage  servicing  rights  plus  purchased 
credit  card  relationships)  in  excess  of  50 
percent  of  Tier  1  capital  in  its  regulatory 
capital  computations. 

To  illustrate,  assume  that  a  national 
bank  has  total  Tier  1  capital  of 
$1,000,000.  The  bank  also  has  qualifying 
purchased  credit  card  rebtinnships  of 
S300.000  and  qualifying  purchased 
mortgage  servicinjj  rights  cf  $200,000. 
For  capital  computation  purposes,  the 
bank  may  include  S250.000  of  its 
purchased  credit  card  relationship.s  (25 
percent  of  Sl.OOC.OOO)  and  all  $200,000  of 
its  purchased  mortgage  servicing  rights 
because  the  total  of  purchased  mortgage 
servicing  rights  and  allowable 
purchased  credit  card  relationships  does 
not  exceed  $500,000  (50  percent  of  Tier  1 
capital). 

Most  of  the  commenter  to  the  ANPR 
expressed  the  opinion  that  the  OCC 
should  place  no  limitation  on  the 
amount  of  purchased  mortgage  servicing 
rights  that  a  national  bank  can  include 
in  its  calculation  of  regulatory  capital. 
Many  commenters  cited  the  fact  that 
purchased  mortgaee  servicing  rights 
clearly  meet  the  three  criteria  included 
in  section  2(c)  as  the  basis  for 
eliminating  the  limitation. 

As  explained  in  the  ANPR.  the  OCC 
believes  that  purchased  mortgage 
servicing  rights  have  significant 
amounts  of  interest  rate  and  prepayment 
risk,  credit  risk,  and  operational  risk. 
The  resulting  volatility  in  the  value  of 
purchased  mo.'-tgage  servicing  rights  that 
results  from  these  risks  therefore 
necessitates  a  capital  limitation. 
However,  after  considering  the 
comments  received  the  OCC  is 
proposing  to  raise  the  limitation  on 
purchased  mortgage  servicing  rights  to 
50  percent  because  of  the  merits 
demonstrated  with  respect  to  the  three 
criteria  and  based  on  the  characteristics 
of  purchased  mortgage  servicing  rights 
relative  to  other  intangible  assets.  Li 
light  of  the  risks  associated  with 
purchased  mortgage  servicing  rights 
relative  to  tangible  assets  generally,  and 
afte'  cfinsidering  related  safety  and 
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soundness  issues,  the  OCC  believes  that 
revising  the  limifation  beyond  50  percent 

u-  eliminating  the  limitation  altogether  :s 
Rt-it  ppjdent. 

The  more  restrictive  limitation  on 
purchased  credit  card  relationships  la 
based  on  several  factors  First,  the  OCC 
believes  that  the  market  for  purchased 
credit  card  relationships  does  not  have 
the  depth  and  maturity  of  the  market  for 
purchased  mortgage  servicing  v.'^hls 
Second,  the  OCC  believes  that  the 
assumptions  used  in  the  valuation  of 
purchased  credit  card  relationships 
generally  are  more  subjective  and 
subject  ti)  less  market  discipline  than 
the  assamptions  for  purch;iSFd  mortaaae 
servicing  rights.  Therefore,  the  OCC 
believes  that  a  lower  limitation  of  25 
percent  of  Tier  1  capital  for  purchased 
credit  card  relationships  is  appropriate. 

HI.  Other  Requirements 

This  proposed  rule  would  amend  12 
CP"R  part  3,  appendix  A,  section  2(c)  to 
describe  certain  valuation  requirements 
for  ail  qualifying  intangibles  [i.e., 
purchased  mortgage  servicing  rights  and 
pLirchased  credit  card  relationships). 
These  amendments  would  require  that 
qualifying  intangibles,  for  capital 
adequacy  purposes,  be  valued  at  the 
lesser  of  (i)  90  percent  of  the  asset's  fair 
market  value;  or  (u)  90  percent  of  the 
original  purchase  price  paid  for  the 
asset;  or  (lii)  100  percent  of  the  assets's 
remaining  unamortized  book  value. 

The  proposed  rule  also  would  amend 
section  2(cj  to  require  national  banks  to 
determine,  at  least  quarterly,  the 
appropriate  fair  market  value  and 
amortized  book  value  of  qualifying 
intangibles  to  be  u.^ed  in  determining  the 
limitations  above  Further,  the  bank 
must  determine  an  appropriate  book 
value  based  on  the  discounted  amount 
of  future  net  cash  flows  related  to  the 
intangible  asset. 

If  unanticipated  prepayments,  account 
attrition,  or  other  events  occur  that 
reduce  the  am.ount  of  expected  future 
net  cash  flows  from  the  asset,  the  OCC 
would  require  the  bank  to  write  down 
the  asset  to  the  extent  that  the 
discounted  amount  of  the  future  net 
cash  flows  is  less  than  the  asset's 
carrying  amount.  The  discount  rate  used 
in  the  above  quarterly  determination 
should  at  no  time  be  less  than  the 
discount  rate  used  to  determine  the  fair 
value  of  the  asset  at  its  original 
acquisition.  The  OCC  would  prohibit 
banks  that  determine  the 
appropriateness  of  the  book  value  of 
their  qualifying  intangibles  using 
undiscounted  future  net  cash  flows  from 
including  these  assets  in  determining 
regulatory  capital  ratos 


T.hese  proposed  amendments  are 
iniended  to  implement  section  475  of 
PT}ICI.'\  which  generally  requires  that 
p  .in  hased  mortgage  servicing  rights  be 
valued  at  no  more  than  90  percent  of  fair 
\  alue,  and  that  fair  value  be  determined 
at  least  quarterly  While  section  475 
technically  applies  only  to  purchased 
mortgage  servicing  rights,  it  should  be 
noted  that  the  proposed  valuation 
requirements  would  apply  to  all 
qualifying  intangible  assets  and  not  just 
purchased  mortgage  servicing  rights. 

Issues  for  Specific  Comment 

The  OCC  requests  comments  on  all 
aspects  of  these  proposed  amendments. 
In  particular,  the  OCC  requests 
comments  on  the  following: 

1.  Should  qualifying  intangible  assets 
be  limited  to  50  percent  of  Tier  1  capital? 
Should  the  limitation  be  higher  or  lower? 

2.  Should  any  intangible  assets  other 
than  purchased  mortgage  servicing 
rights  and  purchased  credit  card 
relationships  be  included  in  Tier  1 
capital? 

3.  Should  the  25  percent  sublimit  be 
imposed  for  purchased  credit 
relationships?  Should  the  sublimit,  if 
any,  be  higher  or  lower  than  25  percent? 

4.  Should  the  OCC  impose  other 
valuation  requirements? 

5.  Should  any  changes  be  made  to  the 
three  criteria  to  more  clearly  define  the 
intent  of  the  three  part  test?  Specifically, 
should  the  cash  flow  criteria  be  revised 
to  specifically  require  that  the 
identifiable  cash  flows  be  predictable 
and  reliable? 

Regulatory  Flexibility  ,\ct 

Pursuant  to  slcLui.  605(b)  of  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  proposed  rule,  if 
adopted  as  a  final  rule,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

This  proposed  rule  would  permit  a 
greater  amount  of  qualifying  intangible 
assets  to  be  included  in  the  calculation 
of  regulatory  capital.  Currently, 
relatively  few  national  banks  hold 
qualifying  intar^gible  assets  in  excess  of 
the  current  limitations.  Therefore,  the 
OCC  does  not  believe  that  the  increase 
would  significantly  impact  national 
banks.  In  addition,  this  proposed  rule 
would  affect  all  national  banks, 
regardless  of  size,  and  would  not 
disproportionately  affect  a  substantial 
number  of  small  banks. 

Execute  e  Order  12291 

The  OCC  has  delerm.ined  that  this 
proposed  rule  is  not  a  major  regulation 
as  defined  in  Executive  Order  12291. 


Accordingly,  a  regulatory  impact 
analysis  is  not  required.  Because  this 
proposed  rule  would  permit  more 
qualifying  intangible  assets  to  be 
included  in  tiie  calculation  of  regulatory 
capital,  this  proposed  rule  should  have  a 
positive  effect  on  national  banks. 

However,  these  proposed  changes 
should  not  result  in  a  sigmficant 
increase  in  the  aggregate  Tier  1  capital 
of  national  banks,  and  would  affect  only 
a  small  number  of  national  banks. 


List  of  Siihit-i  s 


CVft  Part  3 


Administrative  practice  and 
procedure.  Capital  risk.  National  banks. 
Reporting  and  recordkeeping 
requirements. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  appendix  A  of  title  12.  chapter 
I,  part  3  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below. 

PART  3-MlNtMUM  CAPiTAi,   fiA'IOS; 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  citation  for  part  3  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  161. 1818,  3907  and 
3909. 

2.  In  appendix  A.  section  2,  paragraph 
(c)  is  revised  to  read  as  follows: 


Appendix  A — K 
Guidelines 


ii.sed  Capital 


Section  2.  Components  of  Capital 
*        •        «        *        • 

(c)  Deductions  From  Capital.  The 
following  items  are  deducted  from  the 
appropriate  portion  of  a  national  bank  s 
capital  base  when  calculating  its  risk- 
based  capital  ratio. 

(1)  Deductions  from  Tier  1  capital: 

(i)  All  goodwill  must  be  deducted  from 
Tier  1  capital  before  the  Tier  2 
calculation  is  made,  subject  to  the 
transition  rules  contained  in  section 
4{a)(l)(ii)  of  this  Appendix  A;*  and 

(ii)  To  the  extent  provided  in 
paragraph  (c)(l)(iv)  of  this  section, 
purchased  mortgage  servicing  rights  and 
purchased  credit  card  relationships  need 
not  be  deducted  from  Tier  1  capital. 
However,  all  other  intangible  assets 
must  be  deducted  from  Tier  1  capital 
before  the  Tier  2  calculation  is  made. 


*  The  OCC  may  not  require  national  banks  to 
deduct  goodwill  thai  they  acquire,  or  have 
previously  acquired,  in  connection  with  superviaory 
mergers  with  problem  or  failed  depository 
institutions.  Generally,  this  determination  will  be 
made  by  the  CXX  on  a  case-by  case  basis  at  the 
time  of  the  merger  approval 


12218 


Federal  Register  /  Vol.  57.  No.  69  /  Thursday.  April  9.  1992  /   ProposeJ  Ru:es 


(iii)  Factors  considered  by  the  OCC  in 
determining  which  intangible  assets 
qualify  for  capital  under  paragraph 
(c)(l)(ii)  of  this  section: 

(A)  The  intangible  asset  must  be  able 
to  be  separated  and  sold  apart  from  the 
bank  or  from  the  bulk  of  the  bank's 
assets: 

(B)  The  intangible  assets  market 
value  must  be  established  on  an  annual 
basis  through  an  identifiable  stream  of 
cash  flows,  and  there  must  be  a  high 
degree  of  certainty  that  the  asset  will 
hold  this  market  value  notwithstanding 
the  future  prospects  of  the  bank;' and 

(C)  The  intangible  asset  must  have  a 
m.arket  which  will  provide  liquidity  for 
the  intangible  asset. 

(iv)  The  total  of  all  intangible  assets 
that  are  included  in  Tier  1  capital  is 
limited  to  50  percent  of  total  Tier  1 
capital.  However,  purchased  credit  card 
relationships  included  in  Tier  1  capital 
are  subject  to  a  separate  sublimit  of  25 
percent  of  Tier  1  capital. 

(v)  For  regulatory  capital  purposes, 
the  bank  must  value  all  intangible  assets 
that  are  included  in  Tier  1  capital  at  the 
lesser  of: 

(A)  90  percent  of  the  fair  market  value 
of  the  intangible  asset,  determined  in 
accordance  with  paragraph  (c)(lKvi)  of 
this  section: 

(B)  90  percent  of  the  original  purchase 
price  paid  for  the  intangibles  asset:  or 

(C)  100  percent  of  the  remaining 
unamortized  book  value  of  the 
intangible  asset,  determined  in 
accordance  with  paragraph  (c](l)(vii)  of 
this  section. 

(vi)  The  bank  must  determine  the  fair 
market  value  of  intangible  assets 
included  in  Tier  1  capital  at  least 
quarterly.  The  quarterly  determination 
of  the  fair  market  value  of  these 
intangible  assets  shall  include 
adjustments  for  any  significant  changes 
in  original  valuation  assumptions, 
including  changes  in  prepayment 
estimates.  The  bank  shall  base  the 
valuation  on  an  analysis  of  the  current 
fair  market  value  of  the  intangible  asset, 
determined  by  applying  an  appropriate 
market  discount  rate  to  the  expected  net 
cash  flows  of  the  intangible  asset. 

(vii)  The  bank  must  review  the 
remaining  unamortized  book  value  of 
intangible  assets  included  in  Tier  1 
capital  at  least  quarterly  and  shall  make 
adjustnients  to  these  values  as 
necessary.  The  bank  must  adequately 
document  its  review  of  the  remaining 
unamortized  book  value  of  these 
intangible  assets.  These  intangible 
assets  shall  be  carried  at  a  book  value 
that  does  not  exceed  the  discounted 
amount  of  their  estimated  future  net 
income.  At  no  time  should  the  discount 
rale  used  for  the  calculation  of  book 


value  be  less  than  that  derived  at  the 
time  of  acquisition,  based  upon  the 
estimated  cash  flows  and  the  price  paid 
for  the  asset  at  the  time  of  purchase.  If 
unanticipated  prepayments,  account 
attrition,  or  other  events  occur  that 
reduce  the  amount  of  expected  future 
net  cash  flows  from  the  asset,  the  bank 
shall  writedown  the  book  value  of  the 
intangible  asset  to  the  extent  that  the 
discounted  amount  of  future  net  cash 
flows  is  less  than  the  carrying  amount  of 
the  intangible  asset.  A  bank  may  not 
carry  these  intangible  assets  at  a  book 
value  that  exceeds  the  discounted  value 
of  their  future  net  cash  flows. 
(2)  Deductions  from  total  capital: 
(i)  Investments,  both  equity  and  debt, 
in  unconsolidated  banking  and  finance 
subsidiaries  that  are  deemed  to  be 
capital  of  the  subsidiary;''  and 
(ii)  Reciprocal  holdings  of  bank  . 

capital  instruments. 
«        •        *        •        • 

Dated:  February  27, 1992. 

Robert  L.  Clarke. 

Comptroller  of  the  Currency. 
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Ri5»  Based  Capital;  Residential 
:  K  s^ruction  Loans  Secured  by 

-  -esoid  Homes 

agency:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  issuing  this 
proposed  rule  to  implement  section 
618(a)  of  the  Resolution  Trust 
Corporation  Refinancing,  Restructuring, 
and  Improvement  Act  of  1991 
(RTCRRIA).  This  proposed  rule  amends 
the  risk-based  capital  guidelines  to 
include  in  the  50%  risk  weight  category 
certain  loans  to  builders  to  finance  the 
construction  of  presold  one-to-four 
family  residential  properties.  The  effect 
of  the  proposed  rules  will  be  to  move 
these  loans  from  the  100%  risk  weight 
category  to  the  50%  risk  weight  category. 
DATES:  Comments  must  be  received  on 
or  before  May  11. 1992. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
Docket  No.  |92-7).  Communications 
Division.  Ninth  Floor,  Office  of  the 
Comptroller  of  the  Currency.  250  E 


Street.  Southwest,  Washington,  DC 

20219.  Attention:  Karen  Carter. 

Comments  will  be  available  for 

inspection  and  photocopying  at  that 

address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  E.  Duncan,  National  Bank 
Examiner,  Office  of  the  Chief  National 
Bank  Examiner,  (202)  874-5170;  James 
Wright,  Community  Development 
Specialist,  Customor  and  Industry 
Affairs,  (202)  874-4930;  Roger  Tufts. 
Senior  Economic  Advisor.  Office  of  the 
Chief  National  Bank  Examiner.  (202) 
874-5070;  Elizabeth  Milor.  Financial 
Economist.  Economic  and  Regulatory 
Policy  Analysis;  (202)  874-5220.  or 
Ronald  Shimabukuro.  Senior  Attorney. 
Legal  Advisory  Services  Division.  (202) 
874-5330. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Purpose 

The  OCC's  risk-based  capital 
guidelines  were  adopted  in  1989 
(codified  at  12  CFR  part  3,  appendix  A). 
See  54  PR  4168  (January  27, 1989).  The 
risk-based  capital  guidelines  impose 
capital  requirements  based  on  the  credit 
risk  profiles  of  financial  institutions.  The 
risk-based  capital  guidelines  implement 
the  Agreement  on  International 
Convergence  of  Capital  Measurement 
and  Capital  Standards  of  July  1988,  as 
reported  by  the  Basle  Committee  on 
Banking  Supervision  (the  Basle 
Agreement)  and  were  developed  in 
cooperation  with  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  and  the 
Federal  Reserve  Board  (FRB), 

The  risk-based  capital  guidelines  are 
structured  so  that  all  assets  receive  a 
100%  risk  weight  unless  the  asset 
specifically  qualifies  for  some  lower  risk 
weight  category.  Under  the  current  risk- 
based  capital  guidelines  only  certain 
one-to-four  family  residential  mortgages 
may  qualify  for  a  50%  risk  weight.  Loans 
to  builders  to  finance  the  construction  of 
residential  properties  and  loans  secured 
by  first  liens  on  multifamily  rental 
properties  are  risk  weighted  at  100%. 
However,  12  CFR  part  3.  appendix  A, 
section  3(a)(3](iii)  specifically  provides 
that  a  loan  secured  by  a  first  mortgage 
on  a  one-to-four  family  residential 
property  qualifies  for  a  50%  risk  weight.' 
However,  section  3(a)(3)(iii)  further 
provides: 

[R|esidential  property  loans  that  are  made 
for  the  purpose  of  construction  financing  are 
assignrd  to  the  100%  risk-category  of  section 
3(a)l4)  of  this  appendix  A;  however,  this 


'  The  OCC  may  require  deduction  of  investmeni* 
in  other  lubsidiaries  and  associated  companies,  on 
a  case-by-case  basis. 


•  Under  section  3(a)(3)(iii)  residential  property 
may  be  either  owner  occupied  or  rented;  however, 
the  mortgage  cannot  be  more  than  90  days  past  due. 
on  nonaccrual  or  restructured. 
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exclusion  from  the  50%  risk  catpsory  does  no' 
apply  to  loans  to  ir^dividual  purchasers  for 
the  construction  of  their  own  homes 

The  OCC  notice  of  propost'd 
rulemaking  for  the  r.sk-based  Cdpital 
guidelines  initially  proposed  to  place  all 
residential  mortgages  :n  the  100'-"  risk 
weight  categor>-.  See  53  FR  8550,  8559 
{March  15.  1988|.  However,  as  explained 
in  the  preamble  to  the  final  rule,  certain 
residential  mortgages  received  a  50% 
risk  weight  because  of  the  concern  that 
a  higher  risk  weight  would  put  national 
banks  at  a  competitive  disadvantage. 
See  54  FR  4173.  The  ultimately  could 
have  had  an  adverse  impact  on 
consumers.  To  ensure  that  mortgages  in 
the  50%  risk  weight  category  merit  the 
lower  risk  weight,  the  OCC  imposed  the 
prudential  qualification  that  the  loan  be 
secured  by  a  one-to-four  family 
residential  property.  Id. 

Recently,  the  OCC  raised  the  issue  as 
to  whether  the  50%  risk  weight  should 
also  apply  to  certain  loans  to  builders  to 
finance  the  construction  of  residential 
properties  which  have  been  presold  to 
qualifying  individuals.  Presold 
residential  property  construction  may 
entail  less  risk  than  speculative  and 
tract  development  lending.  In  response 
to  this  issue,  the  OCC  along  with  the 
Office  of  Thrift  Supervision  (OTS).  FRB, 
and  the  FDIC  was  considering  an 
amendm.ent  to  Lhe  risk-based  capital 
guidelines  to  permit  loans  to  builders  for 
the  construction  of  homes  which  have 
been  presold  to  qualifying  individuals  to 
be  risk  weighted  at  50%. 

The  OTS  published  a  proposed  rule  in 
the  Federal  Register  on  December  31. 
1991.  See  56  FR  67551  (December  31, 
1991).  Similarly,  under  the  auspices  of 
the  Federal  Financir.l  Institutions 
Examination  Council  (FFIEC),  the  FDIC 
and  the  FRB  published  a  joint  proposal 
in  the  Federal  Register  on  February  3, 
1992.»  See  57  FR  4027  (February  3, 1992). 
The  OCC  also  drafted  a  proposed  rule; 
however,  in  light  of  the  recently  enacted 
Resolution  Trust  Corporation 
Refinancing  Restructuring,  and 
Improvement  Act  of  1991  (RTCRRIA). 
Public  Law  102-233,  105  Stat.  1761 
(December  12,  1991),  that  proposed  rule 
needed  to  be  expanded  to  satisfy  the 
requireme.Mts  of  section  618(a). 

RTCRRIA  requires  the  federal 
banking  agencies  to  amend  their 
regulations  to  implement  the 


"  The  FFffiC  proposal  would  amend  the  definition 
of  loans   secured  t>y  one-to-four  family  regidential 
properties"  in  the  Reports  of  Condition  and  Income 
(Call  Report).  The  FRB  aod  FDIC  are  able  to 
implement  this  change  through  an  amendment  to  the 
Call  Report  instructions  l>ecause  their  risk-based 
camtal  guidelines  explicitly  incorporate  the  Cat! 
Report  definition  of  oae-to-four  family  residential 
loans. 


rrqairement.s  t;y  Anr:!  :n.  V:i92.  Because 
of  this  shnrl  dfiiitiiinc  a::,;  -'t-p  potential 
benefit  of  these  irrrniTiivts  to  national 
banks,  the  OCC  has  made  every  effort  to 
promulgate  this  rule  as  quickly  as 
possible.  However,  the  OCC  and  the 
other  bank  supervisory  agencies 
recognize  the  importance  of  seeking 
comment  from  interested  parties  and 
implementing  regulations  which  provide 
similar  tieatment  for  all  regulated 
institutions.  Therefore,  the  OCC  is 
issuing  a  proposed  rule  with  a  30  day 
comment  period.  A  final  rule  will  be 
published  after  all  of  the  comments  have 
been  considered  and  discussed  with  the 
other  agencies. 

RTCRRIA  was  enacted  into  law  on 
December  12, 1991.  The  main  purpose  of 
RTCRRIA  is  to  recapitalize  the 
Resolution  Trust  Corporation.  However. 
RTCRRIA  also  contains  provisions 
relating  to  the  capital  treatment  of 
certain  one-to-four  family  and 
multifamily  residential  property  loans. 
Specifically,  section  618  of  RTCRRIA 
requires  the  OCC  to  promulgate 
regulations  providing  a  50%  risk  weight, 
with  certain  conditions,  for  loans  to 
finance  the  construction  of  one-to-four 
family  residential  properties  which  have 
been  presold  and  loans  secured  by 
multifamily  residential  properties.  The 
OCC  has  decided  to  implement  these 
provisions  through  two  separate 
rulemakings.  The  primary  reason  for  this 
decision  is  that  section  305(b)(1)(B)  of 
the  Federal  Deposit  Insurance 
Corporation  Act  of  1991,  Public  Law  No. 
102-242, 105  Stat.  2236  (December  19. 
1991)  requires,  among  other  things,  that 
each  appropriate  federal  banking 
agency  revise  its  risk-based  capital 
guidelines  to  reflect  the  actual 
performance  and  expected  risk  of  loss  of 
multifamily  mortgages.  The  OCC 
believes  that  the  intent  of  both 
RTCRRL\  and  FDICLA  must  be 
considered  together  in  developing  a 
rulemaking  for  multifamily  housing 
loans. 

In  order  for  a  loan  to  a  builder  to 
finance  the  construction  of  a  one-to-four 
family  residential  property  to  qualify  for 
a  50%  risk  weight,  section  618(a)(1)(B) 
requires  that  (1)  the  loan  must  be  for  the 
construction  of  one-to-four  family 
residential  property,  (2)  the  bank  must 
have  sufficient  documentation,  as  may 
be  required  by  the  appropriate  federal 
banking  agency,  to  demonstrate  the 
intent  and  ability  of  the  buyer  to 
purchase  the  property,  (3)  the  purchaser 
must  provide  to  the  builder  a 
nonrefundable  deposit  in  an  amount 
df'i  rmsned  by  the  appropribte  federal 
DHnking  agency,  but  not  Ipss  thun  1%  of 
the  principal  amount  of  the  rmfuage. 


and  (4)  the  loan  must  satisfy  prudent 
underwriting  standards  as  established 
by  the  appropriate  federal  banking 
agency.  In  addition,  section  618(a)(2) 
requires  that  if  the  purchase  contract  is 
canceled,  the  bank  must  promptly  notify 
the  appropriate  federal  banking  agency 
of  the  cancellation  and  the  bank  must 
recategorize  the  loan  at  a  100%  risk 
weight. 

The  purpose  of  this  proposed  rule  is  to 
amend  the  risk-based  capital  guidelines 
to  implement  section  618(a)  of 
RTCRRIA.  Therefore,  pursuant  to 
section  618(a)  of  RTCRRL\  and  U  U.S.C. 
93a.  the  OCC  is  amending  12  CFR  part  3. 
appendix  A.  section  3(a)(3).  to  include  in 
the  50%  risk  weight  category,  certain 
loans  to  finance  the  construction  of  one- 
to-four  family  residential  property  which 
have  been  presold. 

Proposal 

Under  the  current  risk-based  capital 
guidelines,  a  loan  to  an  individual 
purchaser  for  the  construction  of  a  home 
qualifies  for  a  50%  risk  weight,  if  the 
bank  has  applied  prudent  underwriting 
standards.  See  12  CFR  part  3,  appendix 
A.  section  3(a)(3)(iii).  The  OCC  believes 
that  under  certain  conditions,  a  loan  to  a 
builder  for  the  construction  of  a  one-to- 
four  family  residence  which  has  been 
presold  to  an  individual  purchaser  may 
have  credit  risk  more  similar  to  a  loan  to 
an  individual  purchaser  for  the 
construction  of  a  residence  than  to  a 
loan  to  a  builder  for  speculative  building 
purposes. 

Generally,  builders  undertake 
speculative  residential  building  and 
property  development  with  the 
expectation  of  future  sales.  The  builder 
typically  does  not  have  an  individual 
purchaser  committed  to  purchase  the 
home  prior  to  construction.  A  builder 
may  not  obtain  a  sales  contract  until 
well  into  the  construction  process  or 
even  after  completion  of  the  project. 
Therefore,  the  lender  must  rely  on  the 
ability  of  the  builder  to  sell  the 
inventory  of  homes  in  a  reasonable 
period  of  time  in  order  to  generate  cash 
flow  sufficient  to  service  the  debt.  These 
speculative  residential  building  loans 
are  a  form  of  commercial  lending,  and 
pursuant  to  section  3(a)(3)(iii).  are  risk 
weighted  at  100%. 

In  other  cases,  however,  an  individual 
purchaser  may  contract  with  a  builder  to     , 
construct  a  home  specifically  for  the  j 

individual  purchaser.  The  individual 
purchaser  may  provide  specific  floor  ' 

plans  to  the  builder  or  may  select  a  floor  1 
plan  available  fro.m  the  builder.  In  such  | 
cases,  a  written,  binding  contract  to  I 

build  a  specific  home  exists  between  the 
builder  and  the  individual  purchaser 
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prior  to  the  onset  of  construction. 
Typically,  the  builder  arranges  for 
interim  financing  while  the  home  is 
under  construction,  and  the  individual 
purchaser  arranges  in  advance  for 
permanent  financing  upon  the 
completion  of  the  home.  Unlike  a  loan  to 
a  builder  for  speculative  residential 
building  and  property  development,  in  a 
residential  construction  loan  as 
described  in  this  proposed  rule,  both  the 
builder  and  the  individual  purchaser 
have  a  substantial  financial  commitment 
to  the  completion  of  the  project. 

Under  the  current  risk-based  capital 
guidelines,  residential  construction 
loans  secured  by  presold  homes  are  risk 
weighted  at  100%.  This  proposed  rule 
amends  12  CFR  part  3,  appendix  A, 
section  3,  by  adding  a  new  paragraph 
(3)(3)(iv)  to  permit  residential 
construction  loans  secured  by  presold 
homes  to  qualify  for  a  50%  risk  weight 
under  certain  conditions. 

Specifically,  in  order  to  qualify  for  the 
50%  risk  weight  a  residential 
construction  loan  secured  by  presold 
home  must  satisfy  the  following  criteria: 

(1)  The  builder  must  incur  at  least  the 
first  10%  of  the  direct  costs  [i.e.  actual 
costs  of  the  land,  labor,  and  material) 
before  any  drawdown  is  made  under  the 
construction  loan  and  the  construction 
loan  may  not  exceed  80%  of  the  sales 
price  of  the  presold  home. 

(2)  The  lender  must  have  obtained, 
prior  to  making  the  construction  loan, 
sufficient  documentation  demonstrating 
(a)  that  the  property  is  subject  to  a 
legally  binding  written  sales  contract, 
and  (b)  that  the  purchaser  has  obtained 
a  firm  written  commitment  for 
permanent  financing  of  the  mortgage; 

(3)  The  individual  purchaser  has  made 
a  substantial  "earnest  money"  deposit 
of  no  less  than  3%  of  the  sales  price  that 
will  be  subject  to  forfeiture  in  order  to 
cover  the  costs  incurred  as  a  result  of 
termination  of  the  contract  by  the 
individual  purchaser  even  if  the  contract 
is  terminated  pursuant  to  some 
condition  in  the  sales  contract  itself; 

(4)  The  earnest  money  deposit  must 
be  held  in  escrow  by  the  bank  financing 
the  builder,  the  escrow  agreement  must 
provide  that  in  the  event  of  default  the 
escrow  funds  must  be  used  to  first 
compensate  the  bank  for  its  losses  with 
the  remainder  to  be  turned  over  to  the 
builder  to  be  used  in  accordance  with 
the  terms  of  the  sales  contract; 

(5)  The  individual  purchaser  must 
.nter.d  that  the  home  will  be  owner- 
occupied: 

(6)  The  construction  loan  must  be 
rr.ade  by  the  bank  in  accordance  with 
prudent  underwriting  standards;  and 

(7)  If  the  individual  purchaser 
terminates  the  contract  or  if  the  loan 


fails  to  satisfy  any  other  criterion  under 
this  section  then  the  bank  must 
immediately  recategorize  the  loan  at  a 
100%  risk  weight  and  accurately  report 
the  loan  in  its  next  quarterly 
Consolidated  Reports  of  Condition  and 
Income  (Call  Report). 

The  OCC  believes  that  these 
conditions  must  be  satisfied  before  a 
residential  construction  loan  secured  by 
a  presold  home  may  qualify  for  a  50% 
risk  weight.  The  OCC  further  notes  that 
these  conditions  require  that  both  a 
legally  binding  written  sales  contract 
between  the  builder  and  the  individual 
purchaser  and  a  firm  written 
commitment  for  permanent  financing 
between  the  individual  purchaser  and 
the  financial  institution  providing  such 
financing  be  obtained  prior  to  the  onset 
of  construction.  The  OCC  believes  that 
without  a  legally  binding  written  sales 
contract  and  written  commitment  for 
permanent  financing  obtained  before 
construction  begins,  the  transaction 
would  be  similar  to  that  of  a  typical 
commercial  loan  to  a  builder  for 
speculative  residential  property 
development.  This  requirement  is 
consistent  with  section  618(a)(1)(B)  of 
RTCRRIA  which  specifically  requires 
that  "the  lender  [providing  the 
residential  construction  loan  to  the 
builder]  has  acquired  from  the  lender 
originating  the  mortgage  loan  for 
purchase  of  the  residence,  before  the 
making  of  the  construction  loan  •  •  * 
documentation  demonstrating  that  the 
buyer  of  the  residence  intends  to 
purchase  the  residence  and  has  the 
ability  to  obtain  a  mortgage  loan 
sufficient  to  purchase  the  residence 
•  *  •"  (Emphasis  added). 

It  also  should  be  noted  that,  in  order 
to  qualify  for  the  50%  risk  weight,  the 
earnest  money  deposit  must  be  subject 
to  forfeiture  by  the  individual  purchaser 
in  order  to  cover  the  costs  incurred  as  a 
result  of  termination  of  the  contract  by 
the  individual  purchaser  even  if  the 
contract  is  terminated  pursuant  to  some 
condition  in  the  sales  contract  itself.  The 
OCC  does  not  intend  that  this 
requirement  should  be  applied  to  certain 
standard  conditions  such  as  satisfactory 
completion  of  the  home  by  the  builder  in 
accordance  with  the  sales  contract. 
However,  conditions  relying  on  the 
occurrence  of  events  outside  of  the 
construction  of  the  home,  such  as  sale  of 
the  individual  purchaser's  current 
residence,  generally  would  require  the 
individual  purchaser  to  forfeit  the 
earnest  money  deposit  upon  termination 
of  the  sales  contract. 

Also,  in  the  event  that  the  contract  is 
terminated,  the  bank  must  immediately 
recategorize  the  loan  at  a  100%  risk 
weight.  Section  618(a)(2)  also  requires 


that  the  bank  must  promptly  notify  the 
appropriate  supervisory  office  of  the 
termination  of  the  contract.  The  OCC 
believes  that  this  prompt  notification 
requirement  is  satisfied  in  most 
instances  through  accurate  reporting  of 
the  loan  at  a  100%  risk  weight  in  the 
bank's  quarterly  Call  Report,  In  cases 
where  such  recategorization  results  in  a 
significant  change  in  the  bank's  risk- 
based  capital  ratios,  however,  the  OCC 
reserves  the  authority  to  require  the 
bank  to  report  to  its  supervisory  office. 
In  addition,  under  this  proposed  rule 
the  individual  purchaser  must  intend  to 
occupy  the  home.  The  OCC  intends  that 
the  50%  risk  weight  be  available  only  for 
a  residential  construction  loan  where 
the  presold  home  is  to  be  owner-  / 

occupied,  and  not  for  a  loan  for  the 
purchase  of  a  house  or  houses  by 
commercial  entities  (including  a  sole 
proprietorship)  for  speculative  purposes. 
The  OCC  also  believes  that  standards 
for  prudent  underwriting  would 
generally  include  such  things  as 
ensuring  that:  (1)  The  underiying  lot  is 
validly  platted  and  bonded  by  the 
appropriate  municipal  authorities;  (2) 
the  development  project  is  permissible 
and  in  accord  with  municipal 
ordinances  or  regulations;  (3)  all 
necessary  infrastructure  improvements 
(appropriate  for  a  given  project  stage) 
have  been  substantially  completed;  (4) 
the  construction  loan  is  properiy  secured 
by  the  underiying  lot,  the  house  under 
construction,  and  any  other 
improvements  on  the  lot;  (5) 
disbursement  of  funds  under  the 
construction  loan  by  the  bank  to  the 
builder  is  to  be  made  in  accordance  with 
a  reasonable  construction  budget  and  a 
reasonable  percentage-of-completion 
schedule;  (6)  the  builder  must  cover  any 
cost  overruns  and  any  other  costs  not 
included  in  the  construction  budget;  and 
(7)  the  builder  is  adequately  capitalized 
so  that  the  completion  of  the  project  is 
likely. 

As  with  all  underwriting  decisions, 
the  bank  should  also  maintain  sufficient 
documentation  to  permit  adequate 
review  by  OCC  examiners  in 
determining  compliance  with  the  risk- 
based  capital  guidelines. 

III.  Issues  for  Specific  Comment 

The  OCC  invites  comments  on  all 
aspects  of  this  proposed  rule;  however, 
the  OCC  is  particularly  interested  in 
comments  on  the  following  specific 
issues: 

(1)  Does  the  requirement  that  the 
builder  must  incur  at  least  the  first  10% 
of  the  direct  costs  (i.e.  actual  costs  of  the 
land,  labor,  and  material)  before  any 
drawdown  is  made  under  the 
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construction  loan  and  the  construction 
loan  may  not  exceed  80%  of  the  sales 
price  of  the  presold  home  provide 
sufficient  builder  equity  in  an  individual 
project?  What  factors  should  be 
included  m  defining  builder  equity? 

(2)  Section  618(a)(l)(B)(iii)  of 

Rl  CRRIA  requires  a  minimum  earnest 
money  deposit  of  no  less  than  1%  of  the 
principal  amount  of  the  mortgage  for  use 
in  defraying  any  costs  relating  to  any 
cancellation  of  the  purchase  contract  by 
the  buyer.  This  proposed  rule  requires  a 
3%  of  the  sale  price  as  a  minimum 
earnest  money  deposit.  Is  this  adequate 
to  cover  any  costs  which  could  be 
incurred  by  cancellation  of  the  purchase 
contract? 

(3)  Should  a  contract  with  a 
contingent  clause  still  be  acceptable  as 
a  legally  binding  written  sales  contract? 
If  80,  what  types  of  contingent  clauses 
should  be  allowed? 

(41  Should  the  deposit  be  forfeited 
even  if  the  individual  purchaser 
terminates  the  contract  pursuant  to  a 
clause  in  the  contract? 

(5)  What  constitutes  a  firm  written 
commitment  for  permanent  financing  to 
be  obtained  by  the  individual 
purchaser? 

(6)  Are  the  factors  required  to  be 
considered  with  respect  to  prudent 
underwriting  of  residential  construction 
loans  secured  by  presold  homes 
sufficient?  If  not,  what  other  factors 
should  be  considered? 

(7)  The  OCC  believes  that  the  risk- 
based  capital  guidelines  should  not  be 
used  as  a  means  of  credit  allocation. 
Does  this  proposed  rule  impact  other 
real  estate  market  activities  so  as  to 
unduly  act  as  a  credit  allocation 
mechanism? 

(8)  The  OCC  believes  that  the 
requirement  under  section  618(a)(2)  that 
the  bank  obtain  the  required 
documentation  "before  making  the 
construction  loan"  means  that  the  bank 
must  obtain  the  documentation  before 
construction  of  the  home  begins.  Should 
this  definition  be  expanded  to  include  a 
home  sold  during  an  early  stage  of 
construction?  If  so,  at  what  stage  of 
construction  should  a  home  be 
precluded  from  being  considered 
presold  and,  therefore,  inehgible  to 
qualify  for  the  lesser  50%  risk  weight? 

(9)  This  proposed  rule  contemplates 
that  the  construction  for  each  presold 
home  would  be  covered  by  a  separate 
loan.  Should  this  proposed  rule  apply  to 
multiple  homes  being  constructed  in  a 
housing  development  project  where 
some  of  the  homes  have  been  presold 
and  the  proceeds  of  the  construction  of 
all  the  homes  are  covered  under  one 
master  note? 


(10)  This  proposed  rule  specifically 
applies  to  detached  one-to-four  family 
residential  properties.  How  should  this 
proposed  rule  apply  to  attached  homes 
(e.g.,  townhouses  and  condominiums) 
where  one  or  more  of  the  homes  are 
presold? 

(11)  Under  this  proposed  rule, 
disbursement  of  proceeds  under  a 
construction  loan  by  the  bank  to  the 
builder  mii.s;  be  made  in  accordance 
with  a  reasonable  percentage-of- 
completion  schedule.  Is  there  another 
system  which  can  be  used? 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibihty  Act.  it  is  hereby 
certified  that  this  proposed  rule,  if 
adopted  as  a  final  rule,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  fiexibiUty  analysis  is  not 
required. 

This  proposed  rule  reduces  the 
amount  of  capital  required  to  be 
maintained  by  national  banks  for 
qualifying  residential  construction  loans 
secured  by  presold  homes.  The  OCC 
beUeves  that  this  proposed  rule  will 
reduce  somewhat  the  cost  of  bank 
operations.  The  OCC  does  not  believe 
that  the  current  amount  of  residential 
construction  loans  secured  by  presold 
homes  held  by  national  banks  is 
significant.  Therefore,  lowering  the 
capital  requirements  for  these  types  of 
loans  should  not  significantly  impact 
national  banks,  regardless  of  size.  In 
addition,  this  proposed  rule  would  affect 
all  national  banks  and  would  not 
disproportionally  effect  a  substantial 
number  of  small  banks. 

Executive  Ord.-r  12291 

The  OCC  has  determined  that  this 
proposed  rule  does  not  constitute  a 
major  rule  within  the  meaning  of 
Executive  Order  12291.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required.  This  proposed  rule  will  reduce 
the  amount  of  capital  required  to  be 
maintained  by  national  banks  for 
qualifying  residential  construction  loans 
secured  by  presold  homes.  As  a  result, 
the  OCC  believes  that  this  proposed  rule 
will  reduce  som.ewhat  the  cost  of  bank 
operations.  Inasmuch  as  the  OCC  does 
not  believe  that  the  current  amount  of 
residential  construction  loans  secured 
by  presold  homes  held  by  national 
bariks  is  significant,  the  effect  of  this 
proposed  rule  should  not  be  material. 

List  of  Subjects  in  12  CFR  Part  3 

.■\dministrative  practice  and 
r.'-oct-dure.  Capital,  .National  banks, 
Reporting  and  recordkeeping 
requiremerits  Risk. 
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For  the  reasons  set  forth  in  the 
preamble,  appendix  A  of  title  12,  chapter 
I,  part  3  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 

helow. 

PART  3—1  AMENDED) 

1.  The  authority  Liiation  for  part  3  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  161, 1818,  3907. 
3909,  Sec.  eia  Pub.  L  No.  102-233, 105  Stat. 
1761  (Resolution  Trust  Corporation 
Refmancing.  restructuring,  and  Improvement 
Act  of  1991). 

2.  In  appendix  A,  section  3,  paragraph 
(a)(3)(iv)  is  redesignated  as  paragraph 
(a){3)(v)  and  new  paragraph  (a)(3)(iv)  is 
added  to  read  as  follows: 

Appendix  A — Risk-Based  Capital  Guidelinea 


Section  3.  Risk  Categories/  Weights  for  On- 
Balance  Sheet  Assets  and  Off-Balahce  Sheet 
items 


(3)  •  •  • 

(iv)  Loans  to  residential  real  estate  builders 
for  one-to-four  family  residential  property 
construction,  if  the  bank  obtains,  prior  to  the 
making  of  the  construction  loan,  sufficient 
documentation  that  the  property  is  subject  to 
a  legally  binding  written  sales  contract  and 
that  the  purchaser  has  obtained  a  firm 
written  commitment  for  permanent  financing 
of  the  home  upon  completion,  subject  to  the 
following  additional  criteria: 

(A)  The  builder  must  incur  at  least  the  first 
10%  of  the  direct  costs  (i.e.  actual  costs  of  the 
land,  labor,  and  material)  before  any 
drawdown  is  made  under  the  construction 
loan  and  the  construction  loan  may  not 
exceed  80%  of  the  sales  price  of  the  presold 
home; 

(B)  The  individual  purchaser  has  made  a 
substantial  "earnest  money  deposit"  of  no 
less  than  3%  of  the  sales  price  of  the  home 
that  must  be  subject  to  forfeiture  by  the 
individual  purchaser  in  order  to  cover  the 
costs  incurred  as  a  result  of  termination  of 
the  contract  by  the  individual  purchaser, 
even  if  the  contract  is  terminated  pursuant  to 
some  condition  in  the  sales  contract  itself; 

(C)  The  earnest  money  deposit  must  be 
held  in  escrow  by  the  back  financing  the 
builder  and  the  escrow  agreement  must 
provide  that  in  the  event  of  default  the 
escrow  funds  must  be  used  to  first 
compensate  the  bank  for  its  losses,  incurred 
pursuant  to  the  termination  of  the  sales 
contract,  with  the  remainder  of  the  funds  to 
be  turned  over  to  the  builder  to  l>e  used  in 
accordance  with  the  terms  of  the  sales 
contract; 

(D)  If  the  individual  purchaser  terminates 
the  contract  or  if  the  loan  fails  to  satisfy  any 
other  criterion  under  this  section,  then  the 
bank  must  immediately  recategorize  the  loan 
at  the  100%  risk  weight  and  must  accurately 
report  the  loan  in  the  bank's  next  quarterly 
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Consolidated  Reports  of  Condition  and 
Income  (Call  Report); 

(E)  The  individual  purchaser  must  intend 
that  the  home  will  be  owner-occupied; 

(F)  The  loan  is  made  by  the  bank  in 
accordance  with  prudent  underwriting 
standards: 

(G)  The  loan  is  not  more  than  90  days  past 
due,  or  on  nonaccural  or  restructured;  and 

(H)  The  purchaser  is  an  individual(8)  and 
not  a  partnership,  joint  venture,  trust 
corporatioa  or  any  other  entity  (including  an 
entity  acting  as  a  sole  proprietorship)  that  is 
purchasing  one  or  more  of  the  homes  for 
speculative  purposes. 
•         •         •         •         * 

3.  In  appendix  A.  table  1  is  amended 
by  adding  paragraph  4  to  category  3  to 

read  as  follows: 

TA3L£  V  — SUMMARY  OF  RiSK  WE;GH-'S 
AND  RISK  CATEGCRIES 


Category  3:  50  Percent 

*  *        *        «        * 

4.  Loans  to  residential  real  estate 
builders  for  one-to-four  family 
residential  property  construction  that 
have  been  presold  pursuant  to  legally 
binding  written  sales  contract. 

*  •        *        •        ♦ 

Dated:  Vtarch  30.  1992.  , 

Stephen  R.  Steinbrink,  ' 

Acting  Comptroller  of  the  Currency. 
[FR  Doc.  92-7900  Filed  4-8-^2;  8:45  am] 
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12  cm  Parts  5   11,  and  ^5 
[Dccnet  No.  92-5J 
R!N  '557-AAS8 


Securtties  Excnarge  Act  Disc!osL--p 
Rules 

AC^NCr:  Office  of  the  Comptroller  of  the 

Ctirrency,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  ("OCC")  is  proposing 
revisions  to  its  regulations  in  12  CFR 
part  11.  detailing  registration  and 
reporting  requirements  for  national 
banks  with  securities  required  to  be 
registered  under  the  Securities  Exchange 
Act  of  1934.  The  proposal  seeks  to 
incorporate  through  cross  reference  the 
regulations  of  the  Securities  and 
Exchange  Commission  ("SEC")  into  the 
provisions  of  12  CFR  part  11  to  assure 
that  the  OCC's  regulations  remain 
substanbally  similar  to  the  SEC's 
regulations,  as  required  by  law.  The 
proposal  also  seeks  to  make  technical. 
conforming  amendments  to  12  CFR  parts 
5  and  16. 

The  OCC  is  requesting  comments  on 
the  cross  reference  to  the  SEC's 


regulations  and  what  additional 
provisions,  if  any,  it  should  include  in 
oarf  11. 

c* TES:  Comments  must  be  received  by 
June  8,  1992. 

ADDRESSES:  Comments  should  be 
directed  to:  Communications  Division, 
Office  of  the  Comptroller  of  the 
Currency,  Independence  Square.  250  E 
Street.  SW..  Washington.  DC  20219, 
Attention:  Docket  No.  92-5.  Comments 
will  be  available  for  public  inspection 
and  photocopying  at  the  same  location. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeff  Mace,  Attorney,  Securities  and 
Corporate  Practices  Division,  Office  of 
the  Comptroller  of  the  Currency, 
Washington,  DC  20219,  (202)  874-5210. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  12{i)  of  the  Securities 
Exchange  Act  of  1934,  as  a.mended 
("Exchange  Act").  15  U.S.C.  781(i), 
grants  authority  to  the  OCC  to 
promulgate  regulations  for  the  securities 
of  national  banks  which  are 
substantially  similar  to  the  SEC's 
regulations  under  sections  12  [covering 
registration),  13  [covering  periodic 
reporting).  14(a)  [covering  proxies  and 
proxy  solicitation).  14(c)  [covering 
information  statements).  14(d)  [covering 
tender  offers).  14(f)  [covering  election  of 
directors  contests),  and  16  [covering 
beneficial  ownership  reporting 
requirements)  of  the  Exchange  Act, 
Section  12(i)  does  not,  however,  require 
the  OCC  to  promulgate  substantially 
similar  regulations  in  the  event  that  the 
OCC  finds  that  implementation  of  such 
regulations  is  not  necessary  or 
appropriate  in  the  public  interest  or  for 
protection  of  investors  and  the  OCC 
publishes  such  findings  with  detailed 
reasons  therefor  in  the  Federal  Register. 

To  date,  the  OCC  has  maintained  its 
own  version  of  the  regulations  in  12  CFR 
part  11  and  believes  that  such 
regulations  are  generally  similar  to  those 
of  the  SEC,  except  for  certain  recently 
promulgated  changes  to  the  SEC's 
regulations  under  section  16  of  the 
Exchange  Act.  17  CFR  240.16a-l,  et  seq.; 
SEC  Release  No.  34-28868,  56  FR  7242, 
February  21, 1991  ("SEC  Section  16 
Rules").  The  OCC's  regulations  found  in 
part  11  generally  only  apply  to  national 
banks  having  one  or  more  classes  of 
securities  required  to  be  registered 
under  the  provisions  of  section  of 
section  12  of  the  Exchange  Act 
("registered  national  banks"),  except 
that  the  provisions  of  subpart  E  of  part 
11  also  apply  to  shareholders'  meetings 
for  all  banjcs  involved  in  any  mergers  or 
consolidations  for  which  the  resulting 
bank  is  a  national  bank.  12  CFR 


5.33(bK6)(ii).  At  present,  there  arc  56 
registered  national  b:?nks. 

Proposed  Amendmenti  to  Fart  11 

Because  of  recent  changes  in  the 
SEC's  regulations,  particularly  the  SEC's 
Section  16  Rules,  the  OCC  must  amend 
its  regulations  to  assure  that  they 
remain  substantially  similar  to  the  SEC's 
regulations.  The  OCC  believes  the  best 
way  to  do  this  is  through  cross  reference 
to  the  SEC's  rpgulations.  thereby  making 
all  SEC  regulations  and  amendments 
thereto  applicable  to  national  banks, 
unless  the  OCC  acts  otherwise. 

Promulgation  of  a  regulation  cross- 
referencing  the  SEC  s  regulations  will 
simplify  the  effect  of  changes  in  the 
SEC's  regulations  on  the  securities 
activities  of  registered  national  banks 
and  make  clear  the  facts  that  national 
banks  are  subject  to  the  same  regulatory 
requirements  as  other  financial 
institutions  and  public  entities  subject  to 
the  Exchange  Act,  This  is  the  approach 
adopted  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (12  CFR 
208.16)  and  the  Office  of  Thrift 
Supervision  (12  CFR  part  563d).  Further, 
in  light  of  the  general  familiarity  with 
the  SEC's  regulations,  on  the  part  of 
registrants,  investors,  and  their  counsel, 
cross  reference  should  reduce  the 
regulatory  burden  on  registered  national 
banks  without  affecting  the  quality  of 
the  OCC  s  administration  and 
enforcement  of  the  provisions  of  the 
Exchange  Act  for  which  the  OCC  is  the 
appropnate  regulatory  agency. 

Differences  from  Current  Part  11 
Regulations 

Following  is  a  discussion  of  the 
significant  differences  between  the 
OCC's  current  regulations  and  the  SEC's 
regulations  and  procedures  which  would 
be  incorporated  under  this  proposal. 
While  there  are  other  differences  in  the 
regulations,  the  OCC  believes  them  to 
be  technical  or  minor  in  nature.  If  the 
OCC  adopts  a  regulation  cross 
referencing  the  SEC's  regulations,  each 
of  these  differences  will  be  eliminated. 

A.  Insider  Transactions 

One  of  the  differences  between  the 
OCC's  and  the  SEC's  regulations  arises 
from  the  SEC's  Section  16  Rules, 
recently  promulgated  under  section  16  of 
the  Exchange  Act,  15  U.S.C.  78p,  for 
reports  of  beneficial  ownership  to  be 
filed  by  directors,  officers,  and 
shareholders  holding  at  least  ten  percent 
of  the  equity  of  a  particular  issuer 
("insiders").  A  full  description  of  the 
changes  to  the  SEC's  regulations  under 
section  16  of  the  Exchange  Act  is  found 
in  SEC  Release  No.  34-288G9.  5Q  FR  7242. 
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Under  section  16(a)  of  the  Exchange  Act. 
17  U.S.C.  78p{a),  insiders  must  file 
statements  of  beneficial  ownership  and 
changes  to  such  statements  as  they 
occur,  as  well  as  on  a  periodic  basis. 
Section  16(b)  of  the  Exchange  Act,  17 
U.S.C.  78p(b).  seeks  to  limit  the 
possibility  of  insider  trading  by 
requiring  any  profits  made  by  insiders 
on  a  short  swing  (six  month)  purchase 
and  sale  or  sale  and  purchase  of  an 
issuer's  securities  to  be  paid  to  the 
issuer. 

The  changes  in  the  SEC's  Section  16 
Rules  with  the  most  impact  on  registered 
national  banks  involve  the  broadening 
of  the  types  of  persons  subject  to  the 
requirements  of  section  16.  to  include  all 
appropriate  policy-making  officers 
within  the  scope  of  the  regulation.  In 
addition,  the  SEC's  Section  16  Rules 
contain  a  new  requirement  that  issuers 
report  in  their  annual  reports,  proxy 
materials  and  information  statements  on 
compliance  of  insiders  with  the 
reporting  requirements  of  section  16. 
Rule  16a-l(f),  56  FR  7267;  form  10-K.  56 
PR  7274;  item  7  of  schedule  14A.  56  FR 
7265;  and  item  1  of  schedule  14C.  17  CFR 
240.14C-101. 

B.  Securities  Exchange  Act  Industry 
Guide  3 

A  second  difference  involves  the 
SEC's  adoption  of  Securities  Exchange 
Act  Industry  Guide  3,  also  known  as 
Securities  Act  Industry  Guide  3  ("Guide 
3"),  for  periodic  reporting  requirements 
for  bank  holding  companies.  Guide  3 
provides  analytical  statistical  disclosure 
provisions  for  the  assets  and  liabilities 
of  bank  holding  companies  to  'De 
included  in  the  business  or 
management's  discussion  and  analysis 
portions  of  registration  statements  under 
the  Securities  Act  of  1933  or  in  periodic 
filings  under  the  Exchange  Act.  These 
provisions  speciHcaily  relate  to  a  bank's 
investment  and  loan  portfolios,  sources 
of  income,  and  exposures  to  credit, 
interest  rate,  and  other  risks. 

While  Guide  3  is  not  technically  a 
"regulation,"  it  does  provide  disclosures 
the  SEC  requires  regarding  the  assets  of 
bank  holding  companies  and  their 
subsidiaries  and  could  equally  be 
applied  to  disclosures  by  registered 
national  banks.  The  OCC  does  not 
presently  incorporate  Guide  3  into  its 
disclosure  review,  though  many  of  its 
provisions  are  used  by  registered 
national  banks  in  making  the  applicable 
disclosures,  consistent  with  the 
requirements  in  subpart  I  of  part  11.  In 
addition,  much  of  the  information 
required  by  Guide  3  is  also  required  in 
Reports  of  Condition  and  Income  ("call 
reports")  filed  with  the  OCC  by  all 
national  banks  The  OCC  believes  that 


adopting  Guide  3  for  disclosures  of 
registered  national  banks  will  provide 
greater  information  to  investors  without 
significant  additional  regulatory  burden 
on  registered  national  banks. 

C.  Audited  Financial  Statements 

The  SEC's  regulations  require 
financial  statements  included  in  proxy 
materials  and  information  statements 
for  shareholder  meetings  and  annual 
reports  to  be  audited  by  an  independent 
auditor.  Rule  14a-3, 17  CFR  240.14a-3; 
rule  14C-2. 17  CFR  240.14c-2;  and  form 
10-K,  incorporating  rule  3-01  of 
Regulation  S-X,  17  CFR  210.3-01.  While 
the  OCC  presently  requires  verified 
financial  statements,  unlike  the  SEC  it 
does  not  require  audited  financial 
statements,  though  registered  national 
banks  having  audited  financial 
statements  must  include  them  in  their 
proxy  materials  and  information 
statements  as  well  as  in  their  annual 
reports  to  shareholders.  12  CFR  part  11. 
subpart  I.  If  their  proposal  is  adopted, 
the  OCC  will  require  audited  financial 
statements  (prepared  in  compliance 
with  SEC  regulation  S-X,  17  CFR  part 
210.  including  Article  9  thereof)  for  the 
56  registered  national  banks  (and  any 
other  banks  required  to  register  under  12 
CFR  part  11). «  While  the  annual  audit 
requirement  will  be  new  for  some  of  the 
registered  national  banks,  it  will  help  to 
assure  that  investors  are  given  accurate 
financial  information  concerning  the 
bank. 

Including  a  requirement  that 
registered  national  banks  have  an 
annual  independent  audit  would  also  be 
consistent  with  the  sim.ilar  regulations 
for  state  banks  as  adopted  by  the 
Federal  Reserve  Board  (12  CFR 
208.16(a))  and  by  the  Federal  Deposit 
Insurance  Corporation  (12  CFR  335.203 
and  335.312).  Additionally.  53  of  the  56 
registered  national  banks  already  use 
audited  financial  statements  in  their 
securities  filings  under  the  Exchange 
Act. 

D.  Minimum  Asset  Test  for  Registration 

The  SEC's  and  OCC's  regulations 
differ  in  the  minimum  total  asset  size  of 
an  issuing  company.  The  company's  size 
is  used  as  one  of  the  triggering  events  (in 
addition  to  the  number  of  shareholders) 


'  The  OCC  also  requires  banks  involved  in 
mergers  and  consolidations  lo  comply  with  the 
proxy  and  information  statement  requirements 
made  applicable  to  registered  national  banks,  12 
CFR  5.33(b)(6)  and  16.4(b).  However,  as  described 
below,  the  OCC  is  not  proposing  lo  require  audited 
Tmancial  statements  from  all  such  banks.  If  such 
banks  do  have  audited  rmancial  statements  or  are 
required  lo  do  so  by  any  other  provision  of  law  or 
regulation,  then  they  must  use  the  audited  fmancial 
statements  in  sohciting  shareholder  approval  of  the 
merger  or  consolidation. 


for  requiring  registration  of  securities 
under  section  12  of  the  Exchange  Act. 
Section  12(g)  of  the  Exchange  Act.  17 
U.S.C.  781(g),  requires  any  issuing 
company  with  at  least  500  shareholders 
and  minimum  total  assets  of  $1  million 
to  register  the  class  of  securities,  subject 
to  limits,  exemptions,  and  conditions 
prescribed  by  the  SEC  or  other 
appropriate  regulatory  agency.  The 
SEC's  rule  12g-l.  17  CFR  240.12g-l. 
prescribes  the  minimum  asset  test  to  be 
S5  million  in  total  assets,  whereas  the 
OCC's  regulation.  12  CFR  11.201(b), 
prescribes  a  minimum  asset  test  of  $3 
million  (an  older  limit  established  by  the 
SEC).  If  this  proposal  is  adopted,  the 
OCC's  minimum  asset  threshold  would 
increase  to  $5  million,  the  same  as  the 
SEC's  threshold. 

£.  Review  of  Proxy  and  Information 
Statements 

The  SEC's  and  the  OCC's  regulations 
differ  significantly  in  the  type  of  proxy 
and  information  statements  subject  to 
regulatory  review  prior  to  distribution  to 
shareholders.  The  SEC  requires 
preliminary  filings  of  proxy  and 
information  statements,  but  only 
concerning  those  shareholder  meetings 
which  are  other  than  routine  annual 
meetings;  and  the  SEC  requires 
preliminary  filings  to  be  filed  ten  days 
prior  to  distribution  to  shareholders. 
Rule  14a-6. 17  CFR  240.14a-6;  rule  14c-5. 
17  CFR  240.14C-5.  The  OCC.  however, 
currently  requires  preliminary  filings  for 
all  shareholder  meetings,  and  requires 
that  the  preliminary  filings  be  made  at 
least  ten  days  before  routine  meetings 
and  15  days  before  other  than  routine 
m.eetings.  12  CFR  11.506. 

By  cross  referencing  the  SEC's 
regulations,  the  OCC  would  adopt  the 
SEC's  criteria  for  requiring  preliminary 
filings.  The  OCC  specifically  requests 
com.ments  on  whether  the  SEC's  filing 
requirements  are  appropriate  for 
registered  national  banks  or  whether  the 
OCC  should  continue  to  require 
preliminary  filings  of  all  proxy  materials 
and  information  statements  for 
registered  national  banks. 

F.  Extensions  of  Credit  to  Insiders 

Another  significant  difference 
between  the  SEC's  and  the  OCC's 
regulations  involves  the  minimum  level 
of  loans  and  other  extensions  of  credit 
to  insiders  which  are  required  to  be 
disclosed  in  securities  filings  of  the 
registrant.  The  SEC  requires  registrants 
to  disclose,  among  others,  all  extensions 
of  credit  of  more  than  $60,000  where 
there  may  be  more  than  a  normal  risk  of 
collectibility.  Item  404(c)  of  regulation  S- 
K.  17  CFR  229.404(c).  The  OCC.  on  the 
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other  hand,  presently  requires  registered 
national  banks  to  disclose  all  extensions 
of  credit,  regardless  of  the  amount,  if  the 
credit  involves  more  than  a  nominal  risk 
of  collectibility.  Instruction  2(C)  to  12 
CFR  11.844(c). 

By  cross  referencing  the  SEC's 
regulations,  the  OCC  would  adopt  the 
SEC's  criteria  for  disclosure  of  loans  and 
extensions  of  credit  to  insiders. 

Conforming  Amendments  to  Parts  5  and 

16 

The  OCC's  current  regulations  in  12 
CFR  parts  5  and  IC  contain  rvles 
adopted  by  the  OCC  v.-hich  do  not 
correspond  to  SEC  requireihents 
adopted  under  the  Exchange  Act.  The 
OCC  applies,  through  reference  to  12 
CFR  part  11,  provisions  of  the  Exchange 
Act  Disclosure  Rules  to  national  banks 
not  otherwise  subject  to  such  rules.  If 
the  OCC  amends  part  11  to  include  a 
cross  reference  to  the  SEC's  regulations, 
it  will  make  ccnforniing  technical 
amendments  to  parts  5  and  18,  to  change 
the  citations  from  12  CFR  part  11  to  the 
respective  portions  of  the  SEC's 
regulations. 

Part  5  includes  references  to  the 
OCC's  proxy  requirements  for  banks 
involved  in  mergers  or  consolidations 
vhere  the  resulting  association  is  a 
national  bank.  12  CFR  5.33(b)(6).  Unless 
a  bank  is  subject  to  the  proxy 
requirements  of  Iha  Board  of  Governors 
of  the  Federal  Reserve  System  (12  CFR 
Part  206)  the  requirements  of  the  Federal 
Deposit  Insurance  Corporation  (12  CFR 
part  335),  each  bank  involved  in  a 
merger  or  consolidation  must  comply 
with  the  proxy  requirements  of  the  OCC, 
pursuant  to  12  CFR  5.33(b)(8).  This 
proposed  regulation  will  amend  part  5  to 
specify  that  all  such  bariks  must  comply 
with  the  proxy  and  information 
statement  requirements  described  in  the 
SEC's  rules  and  reguhitions  pursuant  to 
section  14  of  l*e  Exchange  Act,  15  U.S.C. 
73n.  except  that  such  banks  need  not 
provide  audited  financial  statements  if 
the  banks  do  not  otherwise  have  an 
independent  audit. 

The  OCC  is  not  requiring  all  banks, 
regardless  of  the  number  of 
shareholders,  to  use  audited  financial 
statements,  but  only  those  banks  which 
are  by  law  required  to  have,  or  do  in 
fact  have,  audited  iinancial  statements 
to  use  them  in  their  disclosures  to 
shareholders  when  proposing  a  merger 
or  consolidation.  Thus,  ttie  proposed 
regulation  will  not  create  any  significant 
change  in  the  proxy  and  information 
statement  requirements  for  banks 
required  to  file  proxy  materials  or 
information  statements  solely  because 
of  participation  in  a  merger  or 
consolidation. 


Pait  18  presently  includes  several 
references  to  the  provisions  of  part  11, 
namely  with  respect  to  identifying 
beneficial  owners  and  compensation 
and  transactions  of  management  and 
principal  security  holders  of  a  bank.  The 
proposed  amendments  included  herein 
simply  state,  through  cross  refere.'ice, 
the  applicable  SEC  requirements  that 
parallel  the  current  part  11  requirements 
incorporated  through  reference  into  the 
provisions  of  part  16.  Thus,  there  is  no 
significant  change  in  the  disclosure 
requirements  for  offering  circulars. 

Request  for  Public  Comments 

The  OCC  requests  comments  from  the 
public  regarding: 

(1)  The  benefits  and  disadvantages  of 
cross  reference  as  a  method  for  assuring 
substantial  similarity  between  the 
OCC's  and  the  SEC's  regulations,  as 
well  as  whether  the  OCC  should  provide 
any  specific  exemptions  from,  or 
separate  additions  to,  the  SEC's 
regulations: 

(2)  Whether  the  OCC  should  adopt 
any  abbreviated  periodic  filing 
requirements; 

(3)  Whether  the  OCC  should  continue 
to  review  preliminarj'  proxy  materials 
and  information  statements  for  routine 
annual  meetings  of  shareholders  of 
registered  national  banks;  and 

(4)  Any  other  issues  regarding  the 
proposal  which  commenters  believe 
pertinent. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  FlexibiHty 
Act.  5  U.S.C.  605(b),  the  OCC  believes 
that  this  notice  of  proposed  rulemaking 
is  not  expected  to  result  in  an 
amendment  which  would  have  a 
significant  econorr.ic  impact  on  a 
substantial  number  of  small  entities. 
Since  most  of  the  changes  arising  from 
the  proposed  amendments  are  technical 
in  nature,  the  proposed  regulations 
should  have  a  minimal  impact  on  all 
registered  national  banks,  regardless  of 
their  size. 

Executive  Order  12291 

The  OCC  has  determined  that  this 
amendment  is  not  a  "major  rule"  and 
therefore  does  not  require  a  Regulatory 
Impact  Analysis. 

Because  the  OCC's  current  regulations 
are  generally  similar  to  the  SEC's 
regulations,  it  is  not  anticipated  that 
adoption  of  a  cross  reference  to  the 
SEC's  regulations  will  alter  the 
regulation  or  reporting  requirements  of 
registered  national  banks  in  any 
significant  manner.  In  addition,  the  OCC 
beheves  that  adoption  of  a  cross 
reference  to  the  regulations  of  the  SEC 
will  help  to  clarify  the  reporting 


requirements  already  im.posed  on 
national  banks  by  permitting  use  cf  the 
SEC's  forms  with  which  many  persons 
are  already  familiar.  Aside  from  changes 
arising  from  the  SEC's  Section  16  Rules, 
there  are  no  substantive  differences 
between  the  SEC's  forms  and  the  OCC's 
fnrrris. 

P  ;pen'.  ork  Redurlion  .''ict 

This  notice  of  proposed  rulemaking 
would  modify  the  information  collection 
requirements  in  12  CFR  part  11  by 
abolishing  separate  OCC  reports  and 
directing  nstional  banks  to  file  SEC 
reports  with  the  OCC.  Therefore,  this 
notice  of  proposed  rulemaking  has  been 
submitted  to  the  Office  of  Management 
and  Budget  under  control  number  1557- 
0108  for  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collections  of  information  required  by 
this  notice  of  proposed  rulemaking,  but 
found  in  the  'SEC's  rules  at  17  CFR  part 
249,  should  be  sent  to  the  Comptroller  of 
the  Currency.  Legislative  and  Regulatory 
Analysis  Division,  8th  Floor,  230  E 
Street,  SW.,  Washington,  DC  20219  w.th 
a  copy  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1557-0106),  Washington,  DC  20503. 

This  information  is  needed  to  assure 
compliance  with  the  Exchange  Act  and 
to  provide  information  to  investors  and 
the  public  about  the  condition  of 
registered  national  banks.  The  58  likely 
respondents  are  for-profit  institutions — 
registered  rational  banks. 

Estimated  annual  reporting  burden: 
155  hours  per  respondent  per  year.  This 
burden  will  vary  from  one-half  hour  to 
60  hours  per  response,  depending  on  the 
circumstances.  This  proposal,  if  adopted 
as  a  final  rule,  will  result  in  some 
burden  increase  for  the  58  registered 
national  banks.  The  SEC  changed  its 
regulations  between  1986  and  today, 
including  the  .-jdoption  of  a  new  SEC 
form  5, 17  CFR  249.105,  and  additional 
disclosures  required  in  proxy  materials 
under  SEC  niles  14A  and  14C,  17  CFR 
240.14A  and  17  CFR  240.14C.  the  OCC  is 
required  by  15  U.S.C.  73l(i)  to 
incorporate  these  changes.  Nevertheless, 
total  burden  hours  attributable  to  0MB 
control  number  1557-0106  will  reduce 
from  34,239  to  9,232.5  hours,  due  to  a 
significant  reduction  in  the  number  of 
registered  national  banks. 

list  of  Subjects  in  12  CFR  Fart  11 

National  banks.  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  OCC  proposes  to  amend 
12  CFR  parts  .5.  11.  and  16  as  follows: 


2a.  The  au 
continues  to 
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PART  5— [AMENDED) 

1.  The  authority  citation  for  part  5 
continues  to  read  as  follows; 

Authority:  12  US  C.  1,  et  seq.:  12  U.S.C.  93a. 

2.  In  §  5.33.  paragraph  {b){6)(ii)  is 
revised  to  read  as  follows: 

5  5.33    Merger,  coosotklstlon.  purchase 

and  assumption. 

•  *  *  #         • 

(b)  •   •   • 
(6)  •   •   • 

(ii)  It  is  required  that  all  shareholders 
be  adequately  informed  of  all  aspects  of 

the  transaction.  In  this  regard,  banks  are 
required  to  file  with  the  Office  proxy 
materials  in  conformance  with  the 
requirements  of  Securities  and  Exchange 
Commission  regulation  14A,  17  Cra 
240.14a-l,  et  seq.  or  information 
statements  in  conformance  with  the 
requirements  of  Securities  and  Exchange 
Commission  regulation  14C.  17  CFR 
240.14c-!.  et  seq.  However,  if  a  bank 
does  not  have  an  independent  auditor 
and  is  not  required  to  have  an 
independent  auditor  by  any  pro\ision  of 
1h\v  or  regulation  other  than  this  Section, 
then  such  bank  need  no;  provide 
audited  financial  statements  as  part  of 
its  proxy  materials  or  information 
statements.  Such  a  bank  shall,  however, 
provide  unaudited  financiai  statements 
prepared  in  accordance  with  generally 
accepted  accounting  principles 
("GAAP")  and  otherwise  meeting  the 
requirements  of  regulation  14A.  17  CFR 
240.14a.  or  regulation  14C,  17  CFR 
240.14c. 


PART  11— f  AMENDED] 

2a.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a;  15  U.S.C.  781,  7Bm. 
"bn.  78p.  and  78w. 

3  Part  11  is  amended  by  adding 
§§11.1  through  11  4  tn  -pad  as  follows: 

§11.1    Auttiorlty  and  0MB  control  number. 

(a)  Authority.  The  Comptroller  is 
vested  with  the  powers,  functions,  and 
duties  otherwise  vested  in  the  Securities 
or.d  Exchange  Commission 
(Commission")  to  administer  and 
enforce  the  provisions  of  sections  12.  13, 
14(a),  14(c),  14(d!,  14(f).  and  16  of  the 
Securities  Exchange  Act  of  1934.  as 
amended  {"19?4  Act")  (15  U.S.C.  781, 
78m.  78n(a).  78n(cl,  78n(d),  78n(f).  and 
78p),  regarding  nation-il  banks  and 
banks  chartered  in  the  District  of 
Columbia,  with  one  or  more  classes  of 
securities  subject  to  the  registration 
provisions  of  sections  12  (b)  and  (g)  of 
the  1934  Act  ("registered  national 
banks").  Further,  the  Comptroller  h.is 


general  rulemaking  authority  under  12 
U.S.C.  93a.  to  promulgate  rules  and 
regulations  concerning  the  activities  of 
national  banks  and  banks  chartered  in 
the  District  of  Columbia. 

(b)  OMB  control  number.  The 
collection  of  information  contained  in 
this  part  was  approved  by  the  Office  of 
Management  and  Budget  under  OMB 
control  nuTiher  1557-0106 

§11.2    Requirements  under  certain 
sections  ot  the  Securities  ExcKan^e  Act  of 
1934. 

(a)  In  general  and  except  as  otherwise 
provided  in  this  part,  the  rules, 
regulations,  and  forms  adopted  by  the 
Commission  pursuant  to  the  sections  of 
the  1934  Act  described  in  §  11.1  apply  to 
the  securities  issued  by  registered 
national  baidcs.  References  to  the 
"Commission"  are  deemed  to  refer  to 
the  "Comptroller"  unless  the  context 
otherwise  requires. 

(b)  The  following  list  of  Commission 
rules  and  regidations  apply  to  registered 
national  banks: 

(1)  Regulations  adopted  by  the 
Commission  under  section  12  of  the  1934 
Act,  as  codified  at  17  CFR  240.12a-4.  et 
seq.: 

(2)  Regulations  adopted  by  the 
Commission  under  section  13  of  the  1934 
Act.  as  codified  at  l"  CFR  :40.13a-l,  et 
seq.; 

(3)  Regulations  adopted  by  the 
Commission  under  section  14(a)  of  the 
1934  Act,  as  codified  at  17  CFR  24G.14a- 
1.  et  seq.; 

(4)  Regulations  adopted  by  the 
Commission  under  section  14(c)  of  the 
1934  Act.  as  codified  at  17  CFR  240.14c- 
1.  et  seq.; 

(5)  Regulations  adopted  by  the 
Commission  under  section  14(d)  of  the 
1934  Act.  as  codified  at  17  CFR  240.14d- 
1.  et  seq.; 

(6)  Regulations  adopted  by  the 
Commission  under  section  14(f)  of  the 
1934  Act.  as  codified  at  17  CFR  240.14f- 
1,  et  seq.;  and 

(7)  Regulations  adopted  by  the 
Commission  under  section  16  of  the  1934 
Act,  as  codified  at  17  CFR  240.16a-l,  et 
seq. 

(c)  Registered  national  banks  required 
to  file  papers  with  the  Comptroller 
pursuant  to  the  provisions  of  the  rules 
and  regulations  cited  in  paragraph  (b)  of 
this  section  shall  use  the  forms  and 
schedules  adopted  by  the  Commission, 
as  described  in  the  respective  rules  and 
regulations  identified  in  paragraph  (b)  of 
this  section. 

5  113     Filtrvg  requirements  and  in8p<>ctio" 
Of  documents. 

(a)  All  papers  required  to  be  filed  with 
the  Comptroller  pursuant  to  the  1934  Act 


or  regulations  thereunder  shall  be 
submitted  in  quadruplicate  to  the 
Securities  and  Corporate  Practices 
Division,  Office  of  the  Comptroller  of  the 
Currency.  Washington.  DC  20219. 
Material  may  be  filed  by  delivery  to  the 
Comptroller  through  the  mails  or 
otherwise.  The  date  on  which  papers  are 
actually  received  by  the  Comptroller 
shall  be  the  date  of  filing  thereof  if  the 
person  or  bank  filing  the  papers  has 
complied  with  all  requirements 
regarding  the  filing. 

(b)  Copies  of  the  registration 
statement,  definitive  proxy  solicitation 
materials,  reports,  and  annual  reports  to 
shareholders  required  by  this  part 
(exclusive  of  exhibits)  will  be  available 
for  public  inspection  at  the  Office  of  the 
Comptroller  of  the  Currency,  at  the 
address  identified  in  S  4.17(b)  of  this 
chapter. 

§114    Filing  tee» 

(a)  Filing  fees  must  accompany  certain 
filings  made  under  the  provisions  of  this 
part  before  the  filing  will  be  accepted 
for  filing  by  the  Comptroller.  The 
applicable  fee  schedule  is  provided  in 
the  Notice  of  Comptroller  of  the 
Currency  Fees  described  in  5  8.8  of  this 
chapter. 

(b)  Fees  must  be  paid  by  check 
payable  to  the  Comptroller  of  the 
Currency. 

PAPT  '6 --■AMENDED' 

4.  The  authority  citation  for  part  18 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq.  and  93a. 

5.  In  S  16.2,  paragraph  (g)  is  revised  to 
read  as  follows: 

?  16  2     Definitions 

'■■-'♦ 

(g)  Beneficial  ownership  shall  be 
determined  in  accordance  with  the  provisions 
of  17  CFR  240.13d-3. 

6.  In  §  16.4,  paragraphs  (b)  and  (f)  are 
revised  to  read  as  follows: 


§  16  *     t  jef'ip'  transac: 


jia'  'f'qulrements 


(b)  Any  reorganization,  merger, 
consolidation,  or  acquisition  of  assets 
by  a  bank  where  constituent  security 
holders  who  will  receive  securities  in 
the  transaction  are  furnished  with  proxy 
materials  or  an  information  statement 
prepared  substantially  in  accordance 
with  the  requirements  of  the  Securities 
and  Exchange  Commission  regulations 
14A.  17  CFR  240.14a-l,  et  seq.,  or  14C,  17 
CFR  240.14C-1.  et  seq..  respectively. 
However,  if  a  bank  does  not  have  an 
independent  auditor  and  is  not  required 
to  have  an  independent  auditor  by  any 
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provision  of  law  or  regulation  other  than 
this  section,  then  such  bank  need  not 
provide  audited  financial  statements  as 
part  of  its  proxy  materials  or 
information  statements.  Such  a  bank 
shall,  however,  provide  unaudited 
financial  statements  prepared  in 
accordance  with  generally  accepted 
accounting  principles  ("GAAP")  and 
meeting  the  requirements  of  item  15  of 
§  16.6.  Additionally,  such  proxy 
;naterials  or  information  statement  must 
contain  information  about  the  issuing 
bank  which  is  substantially  similar  to 
that  called  for  by  items  5  and  8  of  §  16.6. 

(f)  Abbreviated  offering  circular.  An 
existing  national  bank  which  makes  an 
offering  of  its  securities  which,  when 
aggregated  with  all  other  sales  by  the 
bank  of  its  securities  within  the  12 
months  immediately  preceding  the 
commencement  of  the  subject  offering 
does  not  exceed  $2,000,000,  may  comply 
with  the  requirements  of  §  16.3(a]  with 
an  offering  circular  which  contains  only 
the  information  required  by  the 
following  items  of  §  16.6:  items  1  through 
4;  item  6,  paragraphs  (a)  through  (j), 
including  instructions  2  and  4;  and  items 
7  through  16.  In  responding  to  item  13. 
the  bank  need  only  provide  the 
information  required  by  item  402(a)  of 
regulation  S-K.  17  CFR  229.402(a)  and 
items  404(a)  and  (c)  of  regulation  S-K,  17 
CFR  229.404(a)  and  (c). 

7.  In  §  16.6.  item  of  13  of  paragraph  (b) 
is  revised  to  read  as  follows: 

§16  6     F^-—  5" 2  cofe":  d'  3-  ottering 
ci'cuiar  c'  3-"  ?.<  3'  -q  national  bank. 

(b)  •    •    •  ! 

Item  13 — Remuneration  and  Other 
Transactions  with  Management. 

Furnish  the  information  required  by  items 
402  and  404(a)  and  404(c)  of  regulation  SK,  17 
CFR  229.402  and  229.404(a)  and  (c). 

•       '  *  #  *  * 

Dated:  March  19. 1992. 
Stephen  R.  Sleinbrink, 

.Acting  CcmplroHerofthe  urrency. 
|FR  Doc.  92-7898  Filed  4-6-92;  8:45  am) 
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Federa'  Sav^gs  A5=;DCiations: 

Oofs'-'^g  5-5S  di3"es  and  Service 

Corporatio.ns 

agency:  Office  of  Thrift  Supervision, 
Treasury. 


action:  Proposed  rule  and  request  for 
comment. 

summary:  The  Office  of  Thrift 
Supervision  (the  "OTS"  or  "Office")  is 
today  proposing  to  authorize  Federal 
savings  associations  to  establish  and 
acquire  "operating  subsidiaries." 

These  subsidiaries  would  be 
distinguishable  from  service  corporation 
subsidiaries,  and  would  engage 
exclusively  in  activities  authorized  for 
all  Federal  associations.  The  proposed 
regulation  sets  forth  the  conditions 
under  which  a  Federal  association  may 
establish  an  operating  subsidiary  in 
accordance  with  the  association's 
incidental  powers  and  in  keeping  with 
safe  and  sound  practices. 

The  OTS  is  also  proposing  to  revise 
its  regulations  for  service  corporations. 
These  proposed  amendments  would 
clarify  aspects  of  the  service  corporation 
regulations  and  remove  certain  obsolete 
restrictions  involving  loans  and  other 
transactions  by  service  corporations. 
The  revisions  would  also  adjust  the 
scope  of  the  regulations  to  exclude 
entities  that  are  operating  subsidiaries, 
require  "problem"  associations  to  apply 
for  permission  to  make  investment  in 
service  corporations,  and  make  certain 
conforming  technical  amendments. 
DATES:  Comments  must  be  received  on 
or  before  May  11, 1992. 
ADDRESSES:  Send  comments  to  Director. 
Information  Services  Division,  Office  of 
Communications,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  D.C.  20552.  Comments  will 
be  available  for  public  inspection  at 
1776  G  Street,  NW.,  Street  Level. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Lussier,  Assistant  Chief 
Counsel,  (202)  906-6575,  Karen  Solomon, 
Deputy  Chief  Council,  Regulations, 
Legislation  and  Opinions  Division,  (202) 
906-7240;  Dean  V.  Shahinian,  Assistant 
Chief  Counsel  for  Corporate  Activities, 
(202)  906-7289,  Kevin  A.  Corcoran, 
Assistant  Chief  Counsel,  (202)  906-6972, 
V.  Gerard  Comizio.  Deputy  Chief 
Counsel  for  Securities  and  Corporate 
Structure,  Corporate  and  Securities 
Division,  (202)  906-6411;  Julie  L. 
Williams,  Senior  Deputy  Chief  Counsel, 
(202)  906-6459,  Chief  Counsel's  Office; 
Michael  P.  Scott,  Program  Manager. 
Affiliates  Policy,  (202)  906-6273,  Policy; 
Cindy  Miller,  Policy/Financial  Analyst, 
(202)906-7492,  Diana  L.  Garmus,  Deputy 
Assistant  Director,  Corporate  Activities 
Division,  (202)  906-6720,  Supervisory 
Operations;  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552. 


SUPP'-EMENTARV  !NFORMAT!0><: 

I.  Operating  Subsidiaries 

A.  Background 

The  OTS  is  today  proposing  a 
regulation  that  explicitly  recognizes  the 
authority  of  Federal  savings 
associations  to  establish,  acquire,  and 
use  operating  subsidiaries.  This 
proposed  regulation  is  modeled  on  the 
Office  of  the  Comptroller  of  the 
Currency's  ("OCC ")  operating 
subsidiary  regulation,  12  CFR  5.34,  and 
OTS's  finance  subsidiary  regulation,  12 
CFR  545.82. 

Under  the  proposal,  a  corporation 
may  qualify  as  an  operating  subsidiary 
of  a  Federal  savings  association  if  (i)  the 
parent  Federal  savings  association  owns 
more  than  50  percent  of  the 
corporation's  outstanding  voting  stock, 
and  (ii)  no  other  party  has  effective 
operating  control  of  the  corporation.  An 
operating  subsidiary  may  only  engage  in 
activities  that  the  parent  savings 
association  is  legally  authorized  to 
undertake  directly.  Thus,  an  operating 
subsidiary  may  be  another  depository 
institution.  The  operating  subsidiary  will 
generally  be  subject  to  the  same 
statutory  and  regulatory  requirements 
and  restrictions  as  the  parent,  and  will 
be  treated  as  a  "department"  or  a 
"division"  of  the  parent  association  for 
most  purposes. 

The  proposed  regulation  imposes  no 
set  limitation  on  the  amount  that  the 
parent  Federal  savings  association  may 
invest  in  its  operating  subsidiary,  but 
gears  flexibility  in  establishment  of  an 
operating  subsidiary  to  the  parent 
association's  financial  strength. 
Institutional  safety  and  soundness 
concerns  also  will  be  addressed  through 
examination  procedures.  An  operating 
subsidiary  may  be  established  in  any 
geographic  location.  The  proposal 
contains  no  express  restrictions  on 
minority  shareholders  in  an  operating 
subsidiary. 

The  proposed  regulation  incorporates 
the  OTS's  principle  of  differential 
regulation  by  establishing  different 
requirements  for  the  conduct  of 
activities  through  an  operating 
subsidiary  depending  on  whether  or  not 
the  parent  Federal  savings  assorfation  is 
considered  to  be  a  "problem" 
association.'  Federal  savings 


■  At  this  time,  the  OTS  envisions  that  a  "problem" 
association  will  be  defined  as  one  that  doe^  not     ' 
meet  all  of  its  current  resulaiory  capita! 
requirements,  is  rated  MACRO  4  or  5.  oi  is 
otherwise  notified  by  the  GTS  ihat  it  is  a  •problem" 
association  for  purposes  of  thf  regulation. 
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associdtions  that  are  not  problem 
associations  will  be  able  to  establish  or 
ricquire  operating  subsidiaries  after 
pri.Mdmg  notice  to  the  OTS.  The 
required  notice  would  be  virtually 
identical  to  that  required  by  the  Federal 
Depcs:t  Insurance  Corporation  (  FDIC"! 
under  section  IBlmi  of  the  Federal 
Deposit  Insurance  Act  ("FDIA"),^  This 
procedure  imposes  the  minimum  burden 
on.  and  provides  maximum  flexibility  to, 
well  captialized  and  managed  thrifts  in 
establishing  operating  subsidiaries. 
Conversely,  problem  institutions  will  be 
able  to  use  the  operating  subsidiary 
structure  only  with  express  written 
approval  from  the  OTS.  This  application 
procedure  is  intended  to  ensure  that 
weak  thrifts  do  not  use  operating 
subsidiaries  to  increase  their  own,  and 
ultimately,  the  Federal  deposit  insurance 
fund's,  exposure  to  loss. 

Because  the  operating  subsidiary's 
activities  must  be  limited  to  those 
permitted  for  the  parent  Federal  savings 
association,  the  parent  association's 
investment  in  the  operating  subsidiary 
will  not  be  subject  to  the  percentage-of- 
assets  limitation  that  applies  to  its 
investment  in  service  corporations.  See 
12  U.S.C.  1464(c)(4)(B):  12  CFR  545.74(d). 
As  a  result,  the  parent  may  have 
additional  flexibility  to  invest  in  service 
corporations.  This  flexibility  also 
provides  savings  associations  parity 
with  national  banks,  which  have  been 
authorized  to  invest  in  operating 
subsidiaries  without  limitation  for  some 
time. 

Use  of  an  operating  subsidiary  also 
enhances  a  Federal  savings 
association's  ability  to  structure  its 
operations  to  maximize  efficiency  and 
cost-savings.  It  may  also  allow 
associations  to  pool  resocures  and 
spread  the  cost  of  high  overhead  among 
several  savings  associations  for  capital 
intensive  services  such  as  data 
processing  and  maintenance  of  business 
records,  and  to  insulate  themselves  from 
potential  liability  that  would  result  if  the 
activity  were  conducted  directly  by  the 
associations.  Since  the  com.position  and 
identity  of  the  minority  shareholders  of 
an  operating  subsidiary  are  not 
restricted,  ahhough  specific  owners  are 
subject  to  legal  and  supervisory  review, 
the  parffit  savings  association  can  use 


'  Section  18(m)  of  the  FDIA  requires  both  Federal 
dnd  state-chartered  iiuured  saving*  asaociation*  to 
provide  notice  to  the  FniC  and  rhe  OTS  wheneve- 
an  associaUon  pstabiisnes  or  acquires  d  aevv 
subsidiary  or  e;ecls  to  conduct  a  new  activity 
through  an  existins  subiidiBT  12  U.S.C.  ia28(m) 
The  H)IC  has  issued  reyviiatiorw  implementing  this 
provision  thai  among  clhpr  !h..ni<s  deacnbe  the 
contents  of  the  required  notice  Those  regualtioni, 
appear  a'  12  Cm  303  13  The  s<, .  ings  association 
must  pri'.trle  h  cnpv  nf  -m.  rn]u,rfd  fiting^  »r.  >hp 
UIS. 


this  investment  to  acquire  interests  in 
orgoing  concerns  or  acquire  specialized 
or  technical  knowledge  from  non-thrift 
sources.  The  operating  subsidiary 
authority  also  allows  the  parent 
association  to  obtain  outside  equity 
capital  beyond  its  initial  investment, 
and  would  permit  the  management  of 
the  operating  subsidiary  to  retain  or  gain 
an  equity  interest  in  the  corporation. 

B.  Legal  Authority 

The  OTS  and  its  predecessor,  the 
Federal  Home  Loan  Bank  Board  (the 
"FHLBB  "),  have  long  recognized  that 
Federl  savings  associations  possess 
extensive  "incidental"  powers,  i.e., 
powers  that  are  incident  to  the  express 
powers  of  Federal  savings  associations 
as  set  forth  m  the  Home  Owners'  Loan 
Act  ("HOLA  ").» 

Parts  of  the  OTS's  regulations  contain 
a  variety  of  provisions  that  define  some 
of  these  incidental  powers.  See  48  FR 
23032  (May  23, 1983).  Examples  of 
provisions  that  are  based  in  whole  or  in 
part  upon  incidental  powers  include 
§  545.17  (funds  transfer  services), 
§  545.21  (give-aways),  §  545.53  (finance 
leasing).  §  545.77  (real  estate  for  office 
and  related  facilities),  §  545.121 
(indemnification  of  directors,  officers, 
and  employees),  and  S  545.138  (data 
processing  services). 

From  time  to  time,  the  OTS  and  the 
FHLBB  also  issued  opinions  and  policy 
statements  authorizing  Federal  savings 
associations  to  exercise  various 
incidental  powers,  such  as  the  power  to 
hold  title  to  repossessed  real  estate,  the 
power  to  issue  mortgage-backed 
securities,  and  the  power  to  salvage 
failed  investments. 

For  purposes  of  the  regulation  being 
proposed  today,  perhaps  the  most 
important  historical  example  of  the  use 
of  incidental  powers  occurred  in  1984 
At  that  time,  the  FHLBB  invoked  the 
incidental  powers  doctrine  in 
connec'ir  n  with  'he  promulgation  of  a 
regulatuin,  ruw  codified  at  12  CFR 
545.82,  authorizing  Federal  savings 
associations  to  establish  'Tmance 
subsidiaries"  to  issue  securities  of  a 


'  Although  the  HOLA.  unlike  the  statutes 
applicable  to  other  Federal  financial  institutions — 
e.g..  national  banks.  12  U.S.C.A.  24  (Seventh)  (West 
Supp.  1991)— cofltairu  no  provMion  expressly 
stating  that  Federal  savings  associations  possess 
incidental  powers,  it  would  be  impossible  for 
Federal  associalions  to  operate  in  the  absence  of 
such  powers,  since  many  of  the  activities  that  are 
basic  10  the  establishment  and  operauoo  of  a 
Federal  association  are  not  expressly  provided  for 
by  the  HOLA.  It  is  a  fundamental  principle  of 
slatuto!^'  cfinstructiofi  ihet  "a  statutory  grant  of 
power  carries  with  it.  hy  impiicaitoa  everything 
necessary  to  c«tT\  out  ihe  p<>wer  and  make  tt 
effectual  and  comp  t  te    82  C  IS.  Statuet  section  327 
'1953  »  Supp  iwn;  Suthertand  Stat.  Const.  Section 
^'.  (A  Ut>i  M    !9fl4  »  S.IPP  1«H) 


type  that  Federal  savings  associations 
are  permitted  to  issue.  See  49  FR  29357. 
29358  (July  20. 1984). 

The  seminal  case  defining  the  scope 
and  limitations  of  the  incidental  powers 
doctrine  as  applied  to  Federal  financial 
institutions  is  Arnold  Tours  v.  Camp,  472 
F.2d  427  (1st  Clr.  1972).  There,  the  court 
ruled  that  an  activity  will  be  deemed  to 
fall  within  the  incidental  powers 
doctrine  if  it  is: 

*  Convenient  or  useful  in  connection 
with  the  performance  of  one  of  the 
(institution's)  established  activities  pursuant 
to  its  express  powers  under  (slatute|.  If  this 
connecton  between  an  incidental  activity  and 
an  express  power  does  not  exist,  the  activity 
is  not  authorized  as  an  incidental  power. 
Id  at  432 

The  standard  announced  in  the 
Arnold  Tours  case  has  been  applied 
subsequently  by  the  courts  and  the 
Federal  banking  agencies  to  all  types  of 
Federal  financial  institutions,  including 
Federal  credit  unions,  the  Federal  Home 
Loan  Banks,  and  Federal  savings 
associations. 

The  OTS  has  concluded  that  operating 
subsidiaries  fall  within  the  two-part 
legal  standard  established  by  Arnold 
Tours.  First,  the  activities  of  operating 
subsidiaries  will  be  limited  exclusively 
to  those  that  Federal  savings  association 
are  permitted  to  conduct  directly. 
Second,  the  effect  of  operating 
subsidiaries  will  be  to  make  the  exercise 
of  the  "established"  and  "express" 
powers  of  savings  associations  both 
more  "convenient"  and  more  "useful." 
Thus,  the  OTS  concludes  that  it  has 
sufficient  legal  authority  to  authorize 
Federal  savings  associations  to 
establish  operating  subsidiaries 
pursuant  to  the  incidental  powers 
doctrine. 

The  OTS  also  is  satisfied  that  there  is 
no  conflict  between  operating 
subsidiaries  and  the  statutory  service 
corporation  provisions.  12  U.S.C, 
1464(c)(4)(B).  These  provisions  authorize 
Federal  savings  associations  to  engage 
indirectly  in  a  broader  range  of 
activities  than  they  are  permitted  to 
engage  in  directly.  See  H.  Rep.  No,  1703. 
reprinted  in  1964  U.S.  Code  Cong.  & 
Admin.  News  3416,  3444:  and  110  Cong. 
Rec.  19332-33  (1964).  These  provisions 
also  limit  on  a  percentage-of-assets 
basis  the  amounts  that  Federal  savings 
associations  may  invest  in  service 
corporations.  The  purpose  of  limiting 
these  investments  is  to  minimize  the 
financial  impact  of  any  loss  suffered  by 
a  savings  association  as  a  result  of  a 
broader  range  of  activities.  Id.  Since 
operating  subsidiaries  will  be  limited  to 
activities  that  Federal  savings 
associations  are  permitted  to  engage  in 
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directly,  no  additional  risk  is  presented 
by  operating  subsidiaries  and,  therefore, 
there  is  no  reason  to  subject  operating 
subsidiaries  to  the  service  corporation 
investment  limitations. 

This  conclusion  is  reinforced  by  the 
fact  that  a  similar  bifurcated  subsidiary 
structure  has  been  available  to  national 
banks  for  nearly  thrity  years.  In  1962, 
Congress  first  authorized  national  banks 
to  invest  in  bank  service  corporations, 
subject  to  investment  limitations  similar 
to  those  applicable  to  shavings 
association  service  corporation 
investments.  12  U.S.C.A.  1861  et  seq. 
(West  1980).  One  year  later,  the  OCC 
issued  an  opinion — later  incorporated 
into  a  regulation — concluding  that  banks 
may  also  establish  operating 
subsidiaries  pursuant  to  their  incidental 
powers  without  regard  to  investment 
limitations,  provided  that  such 
subsidiaries  engage  only  in  activities 
permissible  for  national  banks.  In  1982, 
Congress  made  significant  revisions  to 
the  statutory  service  corporation 
provisions  applicable  to  national  banks, 
but  made  no  effort  to  curtail  or 
otherwise  restrict  the  authority  of 
national  banks  to  invest  in  operating 
subsidiaries.  12  U.S.C.A.  1861  et  seq. 
(West  1989).  These  facts  provide  strong 
evidence  that  Congress  does  not  intend 
for  statutory-  service  corporation 
provisions  to  be  interpreted  as 
encompassing  and,  therefore,  precluding 
investments  in  operating  subsidiaries  by 
Federal  financial  institutions. 

C.  Analysis  of  the  Regulation 

1.  Sections  545.81(a)  and  (b), 
Authorization  and  Operating  Subsidiary 
Defined. 

Proposed  new  §  545.81(a)  authorizes 
Federal  savings  associations  to 
establish  or  acquire  operating 
subsidiaries. 

Section  545.81(b)  sets  out  the  defining 
characteristics  of  an  operating 
subsidiary  and  its  parent  savings 
association.  In  this  proposed  regulation, 
the  OTS  has  in  many  respects  followed 
the  format  of  12  CFR  5.34,  the  regulation 
governing  operating  subsidiaries  of 
national  banks. 

Percentage  and  Composition  of 
Ownership.  In  order  to  qualify  as  an 
operating  subsidiary,  the  parent  Federal 
savings  association  must  own  more  than 
50%  of  the  outstanding  voting  stock  of 
the  subsidiary,  no  other  entity  may  have 
effective  operating  control  over  the 
subsidiary,  and  the  activities  of  the 
operating  subsidiary  must  be  confined  to 
those  that  Federal  savings  associations 
generally  may  engage  in  directiy. 
Moreover,  only  the  majority  parent 
savings  associations  may  threat  the 


entity  as  on  operating  subsidiary;  other 
minority  shareholders  that  are  Federal 
savings  associations  may  not  treat  the 
entity  as  an  operating  subsidiary, 
because  their  holdings  would 
necessarily  be  less  than  50%.  It  is 
intended  that  only  one  qualifying 
Federal  savings  association  would 
receive  the  benefit  of  treating  the  equity 
investment  as  an  operating  subsidiary. 

Requiring  only  majority  control  by  the 
parent,  rather  than  the  80%  control 
threshold  requirement  under  the  OCC's 
operating  subsidiaries  regulation,  will 
permit  additional  outside  capital  and 
expertise  to  be  recruited,  enhancing  the 
advantages  of  shared  ownership  of  the 
operating  subsidiary.  Requiring  more 
than  50%  ownership  by  the  parent  will 
also  ensure  the  OTS's  authority  to 
examine  the  subsidiary  pursuant  to  12 
U.S.C.  1464(d)(l)(B)(i). 

The  proposed  regulation  does  not  limit 
the  issuance  of  preferred  stock  by  the 
operating  subsidiary.  If.  however, 
pursuant  to  the  terms  of  the  preferred 
stock,  an  event  occurs  permitting  the 
operating  subsidiary's  preferred 
shareholders  to  exercise  their  voting 
rights,  and  they  assume  control  of  the 
operating  subsidiary,  then  the 
subsidiary  would  no  longer  qualify  for 
treatment  as  an  operating  subsidiary. 
The  composition  and  identity  of  the 
minority  shareholders  of  an  operating 
subsidiary  are  not  restricted  in  the 
proposed  regulation,  but  these  matters 
will  be  subject  to  review  in  the 
operating  subsidiary  notice  and 
application  procedures  and  in  the 
examination  process.  Regulatory 
consolidation  policies  will  effectively 
address  conflict  of  interest  and 
transactions  with  affiliates  risks  by 
ensuring  that  the  thrift  and  its  operating 
subsidiaries  are  treated  as  a  unit  subject 
to  all  applicable  transactions  with 
affiliates  and  lending  rules  on  a 
consolidated  basis.  The  OTS  notes  that 
the  OCC  does  not  impose  limits  on  the 
identity  of  the  minority  shareholders  of 
national  bank  operating  subsidiaries. 

Permitted  Activities.  One  of  the  uses 
of  an  operating  subsidiary  is  to 
segregate  activities  of  a  size  and  type 
that  the  parent  savings  association 
desires  not  to  conduct  direcdy.  Federal 
savings  associations  already  have  the 
ability  to  create  service  corporations 
that  can  engage  in  such  activities 
reasonably  related  to  the  activities  of 
Federal  associations  as  the  OTS  may 
approve.  The  purpose  of  the  proposed 
regulation  is  not  to  replace  service 
corporations  with  operating 
subsidiaries,  but  rather  to  separate  from 
service  corporation  treatment  those 
majority-owned  subsidiaries  that  engage 
only  in  activities  the  savings  association 


can  engage  in  directly,  identify  those 
subsididpes  as  operating  subsidiaries, 
and  treat  them  as  an  operational  unit  of 
the  association.  Under  this  standard,  an 
operating  subsidiary  could  be  another 
depository  institution. 

No  Limitation  on  Investment  m 
Operating  Subsidiaries.  The  proposed 
regulation  places  no  limits  on  the 
amount  of  investment  by  a  Federal 
savings  association  in  its  operating 
subsidiaries.  The  OTS  s  regulations 
generally  limit  investment  by  a  Federal 
savings  association  m  finance 
subsidiaries  as  special  purpose 
operating  subsidian,'.  to  30%  of  the 
association's  assets.  12  CFR 
545.82(c)(I)(i).  The  aggregate  investment 
in  service  corporations  by  Federal 
savings  associations  is  limited  generally 
to  3%  of  the  association's  assets. 

Service  corporation  investment  is 
limited  to  insulate  the  savings 
association  from  the  risk  of  losses  that 
may  result  from  service  corporation 
activities  that  go  beyond  the  activities 
permitted  to  be  conducted  by  the 
association  itself.  Because  the  activities 
of  operating  subsidiaries  are  restricted 
to  those  permissible  for  Federal  savings 
associations,  the  proposed  regulation 
places  no  limits  on  the  amount  that  may 
be  invested  in  an  operating  subsidiary. 
The  OTS  will,  however,  rely  on  the 
operating  subsidiary  notice  and 
application  procedures  and  the 
examination  process  to  identify  unsafe 
or  unsound  situations  where  the  amount 
of  investment  and  extensions  of  credit 
are  excessive. 

Geographic  Location.  The  OTS  is  not 
placing  any  particular  geographic 
restrictions  on  operating  subsidiaries  of 
Federal  savings  associations.  This  will 
provide  the  parent  savings  association 
with  maximum  operational  flexibility 
regarding  the  location  of  its  operating 
subsidiaries. 

2.  Section  545.81(c).  Requirements  for 
Establishing  or  Acquiring  an  Operating 
Subsidiary 

A  Federal  savings  association  that  is 
not  a  problem  association  may  submit  a 
notice,  rather  than  an  application,  to  the 

OTS  that  it  intends  to  establish  or 
acquire  an  operating  subsidiary  or 
engage  in  new  activities  through  an 
existing  operating  subsidiary.  The  notice 
may  consist  of  the  notice  required  to  be 
filed  with  the  FDIC  and  the  OTS 
pursuant  to  section  18(m)  of  the  FU1.\ 
and  12  CFR  303.13(f]-  The  notice  is 
generally  filed  with  the  Regional 
Director  for  the  Region  in  which  the 
parent  savings  association  has  its  home 
office.  The  association  may  proceed 
with  the  proposed  operating  subsidiary 
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or  the  proposed  new  activity  unless  the 
OTS  notifies  the  association  that  the 
proposed  operating  subsidiary  or 
proposed  new  activity  does  not  qualify 
for  treatment  as  an  operating  subsidiary, 
presents  supervisory  concerns,  or  raises 
significant  issue,<;.  of  law  or  policy.  In 
that  case,  the  association  will  be 
required  to  file  a  complete  applicafion 
and  obtain  the  prior  written  approval  of 
the  OTS. 

.\  Federal  savings  association  that  is 
i  problem  association  may  not  avail 

.■'.i'!f  of  the  notice  procedure  in 
§  5-45. 31(c)(1).  This  type  of  association  is 
required  to  submit  an  application  and 
obtain  approval  by  the  OTS  before  it 
establishes  or  acquires  an  operating 
subsidiary  or  engages  in  new  activities 
through  an  existing  operating 
subsidiary.  The  contents  of  the 
application  may  consist  of  the 
information  required  to  be  filed  with  the 
FDIC  and  the  OTS  pursuant  to  section 
18(m)  of  the  FDIA  and  12  CFR  303.13(f). 
The  application  will  be  denied  unless 
the  OTS  finds  that  the  proposed 
operating  subsidiary  or  proposed  new 
activity  would  affirmatively  promote  the 
financial  or  managerial  condition  or  the 
safe  and  sound  operation  of  the  savings 
association.  The  OTS  may  also  impose 
conditions  on  any  approval.  The 
application  must  generally  be  filed  with 
and  acted  upon  by  the  Regional  Director 
for  the  Region  in  which  the  parent 
savings  association  has  its  home  office. 

3.  Section  545.81(d),  Permissible 
Activities  Conducted  Through  Service 
Corporations  on  [Insert  Effective  Date  of 
the  Regulation] 

Where  a  Federal  savings  association 
that  is  not  a  problem  association  is 
conducting  activities  permissible  for  the 
association  through  a  service 
corporation  on  the  effective  date  of  the 
final  regulation,  and  that  service 
corporation  satisfies  the  control  criteria 
for  an  operating  subsidiary,  the  service 
corporation  may  be  deemed  to  be  an 
operating  subsidiary.  The  parent 
association  is  required  to  comply  with 
certain  internal  certification  procedures, 
but  is  otherwise  not  required  to  submit  a 
notice  to  the  OTS.  However,  a  Federal 
association  that  is  a  problem 
association  must  submit  an  application 
to  the  OTS  in  order  for  its  existing 
service  corporations  that  qualify  for 
treatment  as  operating  subsidiaries  to 
be  deemed  operating  subsidiaries.  The 
association  would  be  required  to  follow 
the  application  procedures  set  forth  in 
§  545.81(c)(2)  of  the  regulation. 


4  Section  545  81(ej.  Applicability  of 
Laws  and  Regulations 

Generally,  all  Federal  laws, 
regulations  and  policies  applicable  to 
the  operations  of  the  parent  savings 
association  will  apply  equally  to  the 
operations  of  its  operating  subsidiary.  In 
addition,  the  general  policy  of  the  OTS 
will  be  to  consolidate  statutory  and 
regulatory  restrictions  and  requirements 
for  the  parent  with  the  operating 
subsidiary.  Areas  that  the  OTS  has 
identified  specincally  that  would  be 
affected  by  this  policy  are  loans-to-one- 
borrower  limitations,  percentage-of- 
assefs  or  percentage-of-capital 
limitations,  branching,  asset 
classification,  transactions  with 
affiliates  restrictions.  Community 
Reinvestment  Act  requirements,  capital 
requirements,  and  liquidity. 

5.  Section  545.81(j),  Deposit-Taking 

At  the  discretion  of  the  parent 
association,  an  operating  subsidiary 
may  take  deposits  in  any  state  in  which 
the  subsidiary  is  permitted  to  operate 
under  applicable  law,  as  long  as  the 
subsidiary  possesses  Federal  deposit 
insurance.  The  OTS  has  included  such 
authority  in  the  proposed  regulation  to 
provide  additional  operational  flexibility 
to  the  parent  Federal  association  and  to 
permit  insured  depository  institutions  to 
be  held  as  operating  subsidiaries  of  the 
parent  association. 

6.  Section  545.81(k),  Change  From 
Operating  Subsidiary  to  Service 
Corporation 

If  a  service  corporation  is  engaging  in 
activities  permissible  for  its  parent 
savings  association  to  engage  in 
directly,  the  propose^  regulation  does 
not  require  the  parent  association  to 
convert  its  service  corporation  into  an 
operating  subsidiary.  Alternatively,  at 
its  discretion,  a  parent  savings 
association  may  convert  its  operating 
subsidiary  into  a  service  corporation, 
provided  that  the  new  service 
corporation  is  in  compliance  with  the 
requirements  applicable  to  Federal 
association  service  corporations. 

If  an  operating  subsidiary  fails  to 
continue  to  qualify  as  an  operating 
subsidiary  for  any  reason,  the 
subsidiary  shall  be  deemed  to  be  a 
service  corporation,  and  will  be  subject 
to  the  requirements  applicable  to  service 
corporations.  The  investment  in  the 
subsidiary  shall  become  subject  to  the 
Umitations  on  investments  in  service 
corporations.  The  operating  subsidiary's 
failure  to  continue  to  qualify  as  an 
operating  subsidiary  also  may  warrant 
supervisory  action  by  the  OTS.  if  the 
former  operating  subsidiary  fails  to  meet 


the  requirements  applicable  to  a  service 

corporation. 

i  I   K'e\  isions  to  Service  Corporation 

Hfjiijiations 

The  OTS  is  also  proposing  to  amend 
its  service  corporation  regulations.  The 
amendments  fall  into  four  categories. 
First,  the  service  corporation  rules 
would  be  revised  to  omit  operating 
subsidiaries  from  coverage  as  service 
corporations.  Operating  subsidiaries 
would,  instead,  be  governed  exclusively 
by  the  rules  particular  to  operating 
subsidiaries  that  are  described  in  the 
previous  section. 

Second,  various  amendments  would 
streamline  or  clarify  provisions  of  the 
existing  service  corporation  rules  and 
eliminate  outdated  and  redundant 
provisions.  For  example,  the  definitional 
section  would  be  revised  to  deduct  from 
the  "aggregate  outstanding  investment" 
in  a  service  corporation  amounts 
received  from  stock  repurchases  or 
redemptions  by  the  service  corporation, 
in  addition  to  amounts  received  from 
stock  sales  by  the  parent  association. 
The  limit  on  the  amount  of  consolidated 
debt  that  certain  service  corporations 
may  issue  would  be  deleted  as 
unnecessary  in  light  of  statutory 
safeguards,  including  new  capital 
requirements,  enacted  in  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989,  These 
safeguards  are  designed  to  protect 
savings  associations  from  the  risk 
exposure  that  may  result  from  activities 
conducted  in  their  subsidiaries. 
Provisions  dealing  with  investments  in 
and  activities  conducted  through  certain 
types  of  joint  ventures  are  also  being 
eliminated  as  they  appear  to  be  covered 
by  other  transactions  with  affiliates  and 
insider  transaction  safeguards. 

The  revisions  would  also  clarify  the 
requirement  that  a  service  corporation's 
activities  be  conducted  in  accordance 
with  the  standards  and  preapproval 
provisions  of  the  service  corporation 
rules.  The  proposed  amendments  also 
clarify  the  OTS's  authority  to  limit  at 
any  time  service  corporation  activities 
for  reasons  that  are  supervisory  or  legal, 
or  related  to  the  safety  or  soundness  of 
the  parent  Federal  association. 

Third,  substantive  and  procedural 
changes  would  be  made  to  reflect 
supervisory  concerns.  In  particular, 
problem  associations  will  be  required  to 
file  an  application  to  make  a  new 
investment  in  a  service  corporation  that 
is  engaging,  or  will  engage,  in  any 
activity  that  is  not  permissible  for  a 
Federal  savings  association  to  engage  in 
directly,  even  if  that  activity  is  included 
in  the  preapproved  list  of  activities  of 


12230 


Federal  Register  ,    Vol.  57.  No.  69  /  Thursday.  April  9    1992  /  Proposed  Rules 


^  545  '4:0).  Procedurally,  the  delegation 
provisions  of  §  545.74(0  are  deleted.  In 
the  future,  the  Director  of  the  OTS  will 
delegate  the  authority  to  act  on 
applications  through  Director's  Orders 
as  he  deems  appropriate.  The  appeal 
procedures  in  §  545.74(g)  are  also 
deleted.  Action  at  a  delegated  level 
constitutes  final  agency  action, 
however,  the  OTS  retains  the  ability  to 
reconsider  decisions  made  at  all  levels 
of  authority. 

Finally,  these  amendments  would 
make  certain  technical  changes  to  the 
service  corporation  rules,  principally  to 
conform  the  rules  to  the  existence  of  the 
new  operating  subsidiarj'  form  of 
activity. 

Request  for  Public  Comment 

The  OTS  solicits  public  comment  on 
all  aspects  of  the  proposed  operating 
subsidiary'  regulation.  Comments  are 
specifically  requested  on  the  following 
topics: 

•  The  desirability  and  implications  of 
permitting  insured  depository 
institutions  to  be  operating  subsidiaries; 

•  The  OTS's  approval  standards 
under  the  proposed  regulation; 

•  The  contents  of  the  certification, 
notification,  and  application  required 
under  the  proposed  regulation; 

•  The  extent  of  consolidation  of  the 
pa.-ent  and  operating  subsidiary  for 
purposes  of  statutory  and  regulatory 
requirements  and  limitations;  and 

•  Other  changes  that  could  be  made 
to  the  current  service  corporation 
regulations  to  update  and  streamline 
them. 

Accordingly,  the  OTS  is  providing  for 
a  30-day  comment  period  during  which 
interested  persons  may  submit  their 
views 

Paperwork  Reducticn  Act 

The  recordkeeping  and  collections  of 
information  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3504(h)].  Comments  on 
the  recordkeeping  and  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (1550),  Washington, 
DC  20503,  with  copies  to  the  Office  of 
Thrift  Supervision,  1700  G  Street,  NW.. 
Washington,  DC  20552. 

'The  recordkeeping  and  collections  of 
information  in  this  proposed  regulation 
are  in  12  CFR  545.81  and  545.74(b)(3). 
The  likely  recordkeepers  and 
respondents  are  Federal  savings 
associations. 

The  recordkeepina  is  reauired  in  12 
CFR  545.81  fd)  bv  the  OTS  to  pn?ure  that 


the  Board  of  Directors  of  the  parent 
Federal  savings  association  has  certified 
that  the  operating  subsidiary  qualifies 
for  treatment  as  an  operating  subsidiary 
and  engages  solely  in  activities  that  are 
permissible  for  Federal  savings 
associations  to  engage  in  directly.  The 
parent  savings  association  is  required  to 
maintain  such  records  in  its  files  and  to 
make  them  available  to  OTS  staff  for 
examination  and  audit.  OTS  staff  will 
examine  such  records  to  determine 
whether  the  required  certification  is 
contained  in  the  records  and  to     .j 
determine  whether  the  operating 
subsidiary  is  operating  in  accordance 
with  existing  statutory  and  regulatory 
criteria  and  OTS  policy. 

Estimated  total  annual  recordkeeping 
burden:  2,296  hours. 

Estimated  average  annual  burden 
hours  per  recordkeeper:  4  hours. 

Estimated  number  of  recordkeepers: 
574. 

The  collection  of  information  is 
required  in  12  CFR  545.81(c)  by  the  OTS 
to  ensure  that  the  proposed  operating 
subsidiary  satisfies  the  criteria  for 
qualification  as  an  operating  subsidiary, 
including,  in  part,  whether  the 
subsidiary  will  engage  solely  in 
activities  that  are  permissible  for 
Federal  savings  associations  to  engage 
in  direcdy.  and  that  it  does  not  present 
supervisory,  legal,  or  safety  or 
soundness  concerns.  The  OTS  staff 
makes  an  in-depth  study  of  all 
information  furnished  in  the  notices  or 
applications  to  determine  whether  the 
savings  association's  request  to 
establish  or  acquire  an  operating 
subsidiary,  or  conduct  new  activities  in 
an  existing  operating  subsidiary,  may  be 
authorized  in  accordance  with  existing 
statutory  and  regulatory  criteria  and 
OTS  policy. 

Estimated  total  annual  reporting 
burden:  27,620  hours. 

Estimated  average  annual  burden 
hours  per  respondent:  10  hours. 

Estimated  number  of  respondents: 
1,381. 

Estimated  annual  frequency  of 
responses:  2. 

The  collection  of  information  is 
required  in  12  CFR  545.74(b)(3)  by  the 
OTS  to  ensure  that  activities  engaged  in 
by  service  corporations  of  certain 
Federal  savings  associations  are 
reasonably  related  to  the  activities  of 
Federal  savings  associations,  and  do  not 
present  supervisory,  legal,  or  safety  or 
soundness  concerns.  The  OTS  staff 
makes  an  in-depth  study  of  all 
information  furnished  in  the 
applications  to  determine  whether  the 
savings  association's  request  to  invest  in 
a  service  corporation  engaged  in  the 
activity  may  be  approved  in  accordance 


with  existing  statutory'  and  regulatorv 
cirtena  and  OTS  policy. 

Estimated  total  annual  reporting 
burden:  5,250  hours. 

Estimated  average  annual  burden 
hours  per  respondent:  10  hours. 

Estimated  number  of  respondents: 
525. 

Estimated  annual  frequency  of 
responses:  1 . 

Executive  Order  12291 

The  OTS  has  determined  that  this 
proposal  does  not  constitute  a  "major 
rule"  and.  therefore,  the  preparation  of  a 
regulatory  impact  analysis  is  not 

required. 

Regulatory  Flexibility  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  it  is  certified 
that  the  regulations  proposed  herein  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
savings  associations. 

List  of  Subjects  in  12  CFR  Part  545 

Accounting.  Consumer  protection, 
Credit.  Electronic  funds,  transfers, 
Investments.  Manufactured  hemes, 
Mortgages.  Reporting  and  recordkeeping 
requirements,  Savings  associations. 

Accordingly,  the  OTS  hereby 
proposes  to  amend  subchapter  C, 
chapter  V,  title  12,  Code  of  Federal 
Reeulations.  as  set  forth  below: 

SUBCHAPTER  C-REGULATiQNS  FOR 
FEDERAL  SAVINGS  ASSOC;  4TI0NS 

PART  454— OPERATIONS 

1.  The  authority  citation  for  part  545 
continues  to  read  as  follows: 

Authority:  Sec.  3,  as  added  by  sec.  301, 103 
Stat.  278  (12  use.  1462a);  sec.  4.  as  added  by 
sec.  301.  103  Stat.  280  (12  U.S.C.  1463);  sec.  5. 
48  Stat.  132,  as  amended  (12  U.S.C.  1464)  sea 
18.  64  Stat.  891.  as  amended  by  sec.  221, 103 
Stat.  267  (12  U.S.C.  1828). 

2.  A  new  §  545.81  is  added  to  read  as 
follows: 

§  545.81     Operating  subsidiaries. 

(a)  Authorization.  A  Federal  savings 
association  may  establish  or  acquire  an 
operating  subsidiary  provided  the 
subsidiary  meets  the  requirements  of 
this  section. 

(b)  Operating  subsidiary  defined.  An 
operating  subsidiary  is  a  corporation 
that  meets  all  of  the  following 
requirements: 

(1)  The  corporation  engages  only  in 
activities  that  a  Federal  savings 
as.'sociation  may  undertake  directly.  For 
purposes  of  this  section,  an  activity  that 
a  Federal  savings  association  may 
undertake  di.cctlv  means  an  activity 
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permitted  for  all  Federal  savings 
associations  generally: 

(2)  The  Federal  savings  association 
owns,  directly  or  indirectly,  more  than 
50  percent  of  the  voting  stock  of  the 
corporation;  and 
_     (3)  No  person  or  entity  other  than  the 
Federal  savings  association  may 
exercise  effective  operating  control  over 
the  corporation. 

(c)  Requirements  for  establishing  or 
acquiring  an  operating  subsidiary — (1) 
Federal  savings  associations;  generally. 
A  Federal  savings  association  that  is  not 
a  "problem"  association  may  establish 
or  acquire  an  operating  subsidiary  in 
accordance  with  this  paragraph  (c)(1). 

(i)  An  association  shall  notify  the 
Office  in  writing,  at  least  30  days  before 
the  establishment  or  acquisition  of  an 
operating  subsidiary,  or  the  performance 
of  new  activities  in  an  existing  operating 
subsidiary.  The  association  may 
proceed  with  the  proposed  operating 
subsidiary  or  the  proposed  new  activity 
unless,  within  30  days  of  receipt  of  the 
notice,  the  Office  notifies  the 
association  that  the  proposed  operating 
subsidiary  or  proposed  new  activity 
does  not  satisfy  the  criteria  set  forth  in 
§  545.81(b).  presents  supervisory  or 
safety  or  soundness  concerns,  or  raises 
significant  issues  of  law  or  policy.  Under 
any  of  the  foregoing  circumstances,  the 
association  must  file  a  complete 
application  and  obtain  prior  written 
approval  by  the  Office  in  accordance 
with  §  545.81(c)(2). 

(ii)  The  notice  shall  state  that  it  is  an 
Operating  Subsidiary  Notice  under  this 
paragraph  (c)(1).  It  shall  generally  be 
filed,  in  accordance  with  §  500.32(c)(5) 
of  this  chapter,  with  the  Regional 
Director  for  the  Region  in  which  the 
association's  home  office  is  located.  The 
contents  of  the  notice  shall  otherwise  be 
identical  to  the  contents  of  the  notice 
required  to  be  filed  with  the  Federal 
Deposit  Insurance  Corporation  ("FDIC") 
and  the  Office  pursuant  to  section  18(m) 
of  the  Federal  Deposit  Insurance  Act 
("FDIA")  and  regulations  promulgated 
pursuant  to  section  18(m).  Such  notices 
are  deemed  to  be  applications  for 
purposes  of  statutory  and  regulatory 
references  to  "applications." 

(2)  Federal  savings  associations; 
problem  association.  A  Federal  savings 
association  that  is  a  "problem" 
association  may  not  establish  or  acquire 
an  operating  subsidiary,  or  conduct  new 
activities  in  an  existing  operating 
subsidiary',  without  the  prior  written 
approval  of  the  Offire 

(i)  The  Federal  savings  association 
shall  generally  file  a  written  application, 
in  accordance  with  §  500.32(c)(5)  of  this 
chapter,  with  the  Regional  Director  for 
the  Region  in  which  the  Federal  savings 


association's  home  office  is  located.  The 
application  shall  state  that  it  is  an 
Operating  Subsidiary  Application.  The 
contents  of  the  application  shall  consist 
of  the  information  required  to  be  filed 
with  the  FDIC  and  the  Office  pursuant 
to  section  18(m)  of  the  FDIA  and 
regulations  promulgated  pursuant  to 
section  18(m).  In  addition,  the 
association  shall  affirmatively 
demonstrate  that  the  establishment  or 
acquisition  of  an  operating  subsidiary, 
or  the  commencement  of  new  activities 
in  an  existing  operating  subsidiary,  will 
improve  the  association's  financial  and 
managerial  condition. 

(ii)  Upon  receipt  of  the  applications, 
the  Regional  Director  may  request  any 
additional  information  the  Office  deems 
necessary  or  appropriate.  The 
application  will  be  processed  in 
accordance  with  the  procedures  and 
time  periods  specified  in  §  571.12  of  this 
chapter. 

(iii)  The  application  will  be  denied 
unless  the  Office  finds  that  the 
establishment  or  acquisition  of  the 
operating  subsidiary,  or  the 
commencement  of  new  activities  in  the 
existing  operating  subsidiary,  would 
affirmatively  promote  the  financial  or 
managerial  condition  or  the  safe  and 
sound  operation  of  the  Federal  savings 
association.  In  determining  whether  to 
deny  the  application,  the  Office  will 
review  the  application  to  determine  if 
the  proposed  activities  are  consistent 
with  applicable  law.  with  safe  and 
sound  operating  principles,  and  with 
Office  policies.  The  Office  may  impose 
conditions  upon  approval. 

(3)  Compliance  with  the  requirements 
of  paragraphs  545.81(c)(1)  or  545.81(c)(2) 
does  not  relieve  an  association  of 
compliance  with  the  requirements  of 
section  18(m)  of  the  FDIA  and 
regulations  promulgated  pursuant  to 
section  18(m). 

(d)  Permissible  activities  conducted 
through  ser\'ice  corporations  on  [insert 
effective  date  of  the  regulation}.  (1)  A 
service  corporation  of  a  Federal  savings 
association  in  existence  on  [insert 
effective  date  of  the  regulation]  that  is 
engaging  solely  in  activities  that  a 
Federal  savings  association  may 
undertake  directly,  and  that  meets  the 
control  criteria  set  forth  in  this  section. 
may  be  deemed  an  operating  subsidiary. 
Provided  Thai  the  Federal  savings 
association  is  not  a  "problem" 
association  and  the  Federal  savings 
association  establishes  and  maintains 
appropriate  internal  records.  The  record 
shall  consist  of  a  certification  by  the 
Board  of  Directors  of  the  association 
containing: 


(i)  A  description  of  the  activity  and 
how  it  will  be  conducted  through  the 
operating  subsidiary: 

(ii)  A  statement  that  the  operating 
subsidiary  is  engaged  exclusively  in 
activities  that  a  Federal  savings 
association  may  undertake  directly:  and 

(iii)  A  statement  of  the  authority  that 
the  Federal  savings  association  is 
relying  on  for  the  conduct  of  such 
activity.  A  certified  copy  of  the 
resolution(s)  of  the  Board  of  Directors  of 
the  Federal  savings  association 
authorizirig  the  conduct  of  such  activity 
through  an  operating  subsidiary  shall 
accompany  the  certification.  The 
certification  and  the  certified  copy  of  the 
Board  of  Director  resolution(s)  need  not 
be  filed  with  the  Office,  however,  the 
documents,  files  and  other  material 
comprising  the  record  shall  be  made 
available  at  all  times  for  examination 
and  audit  by  the  Office. 

(2)  An  existing  service  corporation  of 
a  Federal  savings  association,  which  on 
[insert  effective  date  of  the  regulation  is 
a  "problem"  association,  that  is 
engaging  solely  in  activities  that  a 
Federal  savings  association  may 
undertake  directly,  and  that  meets  the 
control  criteria  set  forth  in  this  section, 
may  be  deemed  an  operating  subsidiary 
only  if  the  Federal  savings  association 
obtains  the  Office's  prior  written 
approval  to  conduct  the  activity  in  an 
operating  subsidiary  by  following  the 
application  procedures  set  forth  in 

§  545.81(c)(2).  The  date  of  the  Office's 
wTitten  approval  shall  be  the  date  on 
which  the  activity  shall  be  deemed  to  be 
conducted  by  an  operating  subsidiary. 

(3)  If  the  association  seeks  to  shift 
activities  it  is  presently  conducting  to  a 
newly  created  operating  subsidiary, 
compliance  with  the  certification  and 
application  requirements  set  forth  in  the 
paragraph  (d)  shall  not  relieve  the 
association  of  compliance  with  the 
requirements  of  section  18(m)  of  the 
FDIA  and  regulations  promulgated 
pursuant  to  section  18(m). 

(e)  Applicability  of  laws  and 
regulations.  Unless  otherwise  provided 
by  statute,  regulation  or  policies  of  the 
Office,  all  provisions  of  Federal  laws, 
regulations  and  policies  of  the  Office 
applicable  to  the  operations  of  a  Federal 
savings  association  shall  be  equally 
applicable  to  the  operations  of  its 
operating  subsidiaries,  and  the  parent 
association  and  its  operating  subsidiary 
shall  generally  be  consolidated  and 
treated  as  a  unit  for  the  purpose  of 
applying  appropriate  statutory  and 
regulatory  requirements  and  limitations. 

(f)  Separate  corporate  identity; 
liabilities  of  operating  subsidiary.  The 
provisions  of  5§  571.21  and  5B3.37  of  this 
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chapter  shall  apply  equally  to  operating 
and  subsidiaries  and  their  parent 
Federal  savings  associations,  and 
references  to  a  "savings  association" 
and  "service  corporation"  wherever 
they  appear  in  those  sections  shall  be 
read  to  mean  "Federal  savings 
association"  and  "operating  subsidiary." 
respectively. 

(g)  Examination  and  supervision. 
Each  operating  subsidiary  shall  be 
subject  to  examination  and  supervision 
by  the  Office  in  the  same  manner  and  to 
the  same  extent  as  its  parent  Federal 
association.  If,  upon  examination,  the 
Office  ascertains  that  the  subsidiary  is 
created  or  operated  in  violation  of  law, 
regulation  or  Office  policy  or  that  its 
manner  cf  operation  is  unsafe  or 
unsound,  ihe  Office  shall  direct  the 
Federal  association  to  take  appropriate 
remedial  action,  which  may  include 
disposing  of  all  or  part  of  the  subsidiary. 

(h)  Limitation  on  activities  for 
supervisory  or  legal  reasons.  The  Office 
at  any  time  may  l^mit  a  Federal  savings 
association's  investment  in  an  operating 
subsidiary,  limit  any  operating 
subsidiary  activities,  or  refuse  to  permit 
activities,  for  supervisory,  legal,  or 
safety  or  soundness  reasons. 

(i)  Conditions  imposed  in  writing.  In 
permitting  a  Federal  savings  association 
to  acquire  or  establish  an  operating 
subsidiary  or  perform  new  activities  in 
an  existing  operating  subsidiary,  the 
Office  may  impose  conditions  for 
supervisory,  legal,  or  safety  or 
soundness  reasons.  Any  such  condition 
shall  be  enforceable  as  a  condition 
imposed  in  wTiting  by  the  Office  in 
connection  with  the  granhng  of  a 
request  by  a  Federal  savings  association 
within  the  meaning  of  12  U.S.C.  1818(b) 
crl818{i). 

(j)  Depcsil-tckins.  At  the  discretion  of 
the  parent  savings  association,  an 
operating  subsidiary  may  take  deposits 
in  any  state  in  which  the  subsidiary  is 
permitted  to  operate  under  applicable 
law,  provided  the  operating  subsidiary 
possesses  Federal  deposit  insurance. 
Another  insured  depository  institution 
-  may  be  held  as  an  operating  subsidiary 
cf  the  parent  savings  association. 

(k)  Change  from  operating  subsidiary 
to  service  corporation.  In  the  event  that 
the  parent  savings  association  elects  to 
change  an  operating  subsidiary  to  a 
Service  corporation,  or  if  an  operating 
subsidiary  fails  to  continue  to  qualify  as 
an  operating  subsidiary  for  any  reason, 
the  parent  savings  association  shall 
notify  the  Office  and  comply  with  the 
requirements  of  12  U.S.C.  1464(c)(4)(B) 
and  12  CFR  545.74  and  all  other 
applicable  statutes  and  regulations. 

3.  Section  545.74  of  subchapter  C  is 
amended  by  removing  paragraphs  (b)(6). 


(b)(7),  (f),  and  (g):  by  adding  paragraph 
(a)(5):  and  by  revising  paragraph  (a)(1), 
(b)(1),  (b)(2),  (b)(3),  (b)(5),  and  the 
introductory  text  of  (c)  and  (d)(2)  to  read 
as  follows: 

§  545.74    Service  corporations. 

(a)  Definitions.  As  used  in  this 
section: 

(1)  Aggregate  outstanding  investment 
means  the  sum  of  amounts  paid  to 
acquire  capital  stock  or  securities  and 
amounts  invested  in  obligations  of 
service  corporations,  less  amounts 
received  from  the  sale,  repurchase  or 
redemption  of  capital  stock  or  securities 
of  service  corporations  and  rmouts  paid 
to  the  association  by  a  service 
corporation  to  retire  obligations  of  the 
service  corporation.  It  also  includes  all 
nonconforming  loans  and  conforming 
loans  to  the  extent  that  they  exceed  the 
amounts  specified  in  paragraph  (d)(2)  of 
this  section. 
»        •        •        ♦        • 

(5)  Any  subsidiary  of  a  savings 
association  that  is  an  "operating 
subsidiary"  as  defined  under  §  545.81  of 
this  part  shall  not  be  considered  to  be  a 
"service  corporation"  of  that  savings 
association  for  purposes  of  this  section. 

(b)  *  *  * 

(1)  The  service  corporation's 
activities,  performed  directly  or  through 
one  or  more  wholly-owned  subsidiaries 
or  joint  ventures,  have  been  undertaken 
in  accordance  with  the  requirements  of 
paragraph  (c)  of  this  section,  or  are 
otherwise  specifically  approved  by  the 
Office  subsequent  to  the  Office's  review 
of  an  application; 

(2)  The  association  shall  notify  the 
FDIC  and  the  Office  not  less  than  30 
days  prior  to  the  establishment,  or 
acquisition  of  any  service  corporation, 
and  not  less  than  30  days  prior  to  the 
commencement  of  any  new  activity 
through  a  service  corporation.  This 
notice  requirement  is  in  addition  to  any 
application  that  may  be  required  under 
paragraph  (c)  of  this  section.  Notice 
required  under  this  paragraph  (b)(2) 
shall  be  made  to  the  Office  in 
accordance  with  §  50G.32(c)(l)(i). 

(3)  If  a  savings  association  is  a 
"problem"  association,  the  association 
shall  file  a  service  corporation 
application  with  and  obtain  permission 
from  the  Office  to  make  any  new 
investment  in  a  semce  corporation  that 
will  engage  in  any  activity  that  is  not 
permissible  for  a  federal  savings 
association  to  enage  in  directly, 
notwithstanding  the  activity  being  listed 
as  a  preapproved  activity  for  service 
corporations  of  Federal  savings 
associations. 


(5)  The  Office  at  any  time  may  limit 
any  serx'ice  ccrporation  activities,  or 
refuse  to  permit  activities,  for 
supervisory,  legal,  or  safety  or 
soundness  reasons. 

(c)  Permitted  activities.  A  service 
corporation  in  which  a  Federal  savings 
association  may  invest  is  permitted  to 
engage  in  such  activities  reasonably 
related  to  the  activates  of  Federal 
savings  associations  as  the  Office  may 
determine  and  approve.  Applications  for 
approval  to  engage  in  such  activities 
shall  be  made  in  accordance  with 

§  500.32(c)(5)  of  this  chapter.  In  addition, 
-fl  service  corporation  may  engage  in  the 
following  activities  without  prior  Office 
approval  providsd  tlie  notice  required 
by  paragraph  (b)(3)  of  this  section  has 
been  given: 

•  ♦        *        *        • 

(d)  *  *  * 

(2)  In  addition  to  amounts  that  it  may 
invest  under  paragraph  (d)(1)  of  this 
section,  but  subject  to  any  applicable 
restrictions  on  loans  to  one  borrower,  an 
association  may  lend  additional 
amounts  as  follows: 

•  #        •        *        • 

Dated:  lanuary  11, 1992. 

Editorial  note:  This  document  was  received 
by  the  Office  of  the  Federal  Register  on  April 
2,' 1992. 

By  the  Office  of  Thnft  Supervision. 
Tunothy  Ryan. 
Director. 
[FR  Doc.  92-7S62  Filed  4-6-92;  8:45  airij 
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l.c^-s  to  Executive  Officers,  DirMtora, 

z-.i  PriP^ps!  SnarEholdors  of  Savings 
Aiioc.ations;  insi.iar  Transactions  and 
Corsdicxs  ol  interest 

agency:  Office  of  Thrift  Supervision. 

Treasury. 

action;  Proposed  rule.         ^^ 

SbMMAfiY:  Currently,  all  savings 
associations  are  subject  to  three 
separate,  but  differing,  conflict-of- 
interest  rules.  The  Oifice  of  Thrift 
Supervision's  (  OTS  ")  longstanding 
"Conflicts  Rule,"  at  12  CFR  563.43, 
prohibits  or  rsquh-es  prior  OTS  approval 
of  certain  extension  of  credit  and  non- 
credit-related  transactions  between  a 
savings  association  and  its  "affiliated 
persons."  As  a  result  of  the  Financial 
Institutions  Reform.  Rocove'-y  and 
Enforcement  Act  of  1989  ('•FIRREA").» 


Pub.  L.  No.  101-73.  103  8tdt.  183  (1989). 
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savings  associations  are  also  now 
subject  to  section  22(h)  of  the  Federal 
Reserve  Act  (the  "FRA")  ^  and  its 
implementing  regulation,  Regulation  O, 
which  govern  extensions  of  credit  by 
savings  associations  to  their  insiders 
and  their  related  interests  In  addition, 
the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
["FDICIA")  ^  has  strengthened  vanous 
existing  provisions  of,  and  added  new 
provisions  to.  section  22(h).  FDICIA  has 
also  made  section  22(g)  of  the  FRA 
applicable  to  savings  associations. 

The  FRA  provisions  overlap  but  are 
not  consistent  with  the  extension-of- 
credit  restrictions  set  forth  in  the 
Conflicts  Rule.  As  a  result,  there  is  a 
great  deal  of  confusion  regarding  the 
interplay  between  the  insider  lending 
provisions  of  sections  22(g)  and  22(h) 
and  the  extension-of-credit  provisions  of 
the  existing  Conflicts  Rule.  Accordingly, 
the  OTS  proposes  to  simplify  this 
scheme  by  adopting  a  single  rule  that 
would  govern  extensions  of  credit  to 
savings  association  insiders  and  replace 
the  extension-of-credit  provisions  of  the 
Conflicts  Rule. 

In  addition,  the  OTS  is  proposing  to 
adopt  a  new  regulation  to  govern 
business  transactions,  other  than 
extensions  of  credit,  between  savings 
asociations  and  their  insiders.  This 
proposed  rule  would  be  substantially 
similar  to  regulations  recently  proposed 
by  the  Federal  Deposit  Insurance 
Corporation  ("FDIC"),* 
DATES:  Comments  must  be  received  on 
or  before  May  11.  1992. 

ADDRESSES:  Send  comments  to; 
Director,  Information  Division,  Office  of 

Communications,  Office  of  Thrift 
Supervision,  iroo  G  Street  NW., 
Washington,  DC  20552.  Comments  wiU 
be  available  for  public  inspection  at 
1776  G  Street  NW.,  Street  Level. 

FOR  FURTHER  INFORMATION  CONTACT. 

Leonard  J.  Essig,  Attorney  (202)  906- 
6476;  Ahne  J.  Henderson,  Assistant 
Chief  Counsel  (202)  906-7308;  Richard  L. 
Little.  Senior  Counsel  for  Corporate 
Structure  (202)  906-6447;  V.  Gerard 
Comizio,  Deputy  Chief  Counsel  for 
Securities  and  Corporate  Structure  (202) 
906-6411:  Julie  L.  Williams.  Senior 
Deputy  Chief  Counsel  (202)  906-6459; 
Lori  Kirschler,  Program  Analyst. 
Affiliates  Policy  (202)  90&-5651:  or 
Michael  P.  Scott.  Program  Manager. 
Affiliates  Policy,  (202)  906-5748: 
Supervision  Policy.  Office  of  Thrift 


Supervision,  1700  G  Street.  NW.. 
Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

.'\  Background 

Pursuant  to  section  4(a).  10(d)  and 
lllbj  of  the  Home  Owners'  Loan  Act 
CHOLA')  and  section  7(k)  of  the 
Federal  Deposit  Insurance  Act 
("FDIA")  '  the  OTS  is  proposing  to 
eliminate  existing  §  563.43  and  adopt 
rules:  (1)  Implementing  the  limitations 
and  prohibitions  specified  in  sections 
22(g)  and  22(h)  of  the  Federal  Reserve 
Act  ("FRA"),  as  well  as  the  public 
disclosure  requirements  authorized  by 
section  7(k)  of  the  FDL'X,  to  extensions 
of  credit  from  savings  associations  to 
executive  officers,  directors  and 
principal  shareholders  and  their 
respective  related  interests:  and  (2) 
governing  non-credit  business 
transactions  between  savings 
associations  and  such  persons.  These 
rules  would  be  codified  as  new 
§§  563.43  and  563.44.  respectively. 

1  Proposed  Section  563.43 

Section  301  of  FIRREA  added  a  ntw 
section  11  to  the  HOLA,  12  U.S.C.  1468. 
which  applies  various  provisions  of  the 
FRA  to  thrifts.  Section  11  applies  to 
savings  associations  the  restrictions  on 
extensions  of  credit  to  institution 
insiders  made  applicable  to  member 
banks  by  section  22fh)  of  the  FRA.»  It 
also  authorizes  the  OTS  to  impose  "such 
additional  restnt:t;ons"  as  necessary. 

Section  306  of  FDICIA  amended  both 
section  11  of  the  HOLA  and  section 
22(h)  of  the  FRA.  Under  section  11  of  the 
HOLA.  as  revised  by  FDICIA,  section 
22(g)  of  the  FRA  is  now  applicable  to 
savings  associations  to  the  same  extent 
and  in  the  same  manner  as  member 
banks  of  the  Federal  Reserve  System. 
Further,  under  section  306(m)(2)  of 
FDICIA.  the  OTS  is  required  to  issue 
regulations  implementing  section 
22(g)(4).  This  section  generally  limits  the 
amount  of  extensions  of  credit  by  a 
savings  association  to  its  executive 
officers.  The  OTS  continues  to  have  the 
authority  under  section  11  of  the  HOLA 
to  impose  additional  restrictions  beyond 
those  contained  in  sections  22(g)  and 
22! hj  of  the  FRA 

As  noted  above  revised  §  563.43 
would  replace  existing  restrictions  on 
extensions  of  credit  to  affiliated  persons 
with  the  specific  lending  limitations 
contained  in  sections  22(g)  and  22(h)  of 


'  12  use.  375b, 

'  Piib  L,  No,  102-242,  105  sta!,  2236  (to  be  cixi.fied 
as  amended  in  scattered  sections  of  12  U.S.C). 

*  56  FR  37673  (.^ug.  a  1991). 


»  12  U.S-C,  ifll'lk!  Section  Tk)  authorizes  the 
"appropriate  federal  bankinj;  ngencies"  to  issue 
rules  requiring  the  reporting!  and  public  disclosure  of 
information  concerning  extensions  of  credit  to 
executive  officers  or  pnncipal  shareholders,  or  the 
related  interests  of  such  persons. 

•  12  U.S.C.  1468tb). 


the  FRA.  and  define  and  clarify  the 
applicability  of  these  limitations  to 
thrifts.  Section  22(g)  generally  restricts 
the  terms  and  amounts  of  loans  that  a 
member  bank  makes  to  any  of  its 
executive  officers,  including  mortgage 
loans,  education  loans,  and  loans  to 
partnerships,  and,  in  addition,  imposes 
certain  reporting  requirements. 

The  limitations  imposed  by  section 
22(h)  restrict  extensions  of  credit  by  a 
savings  association  to  its  executive 
officers,  directors,  or  any  person  or 
company  that  directly  or  indirectly 
owns,  controls  or  has  the  power  to  vote 
ten  percent  or  more  of  any  class  of 
voting  securities  of  the  savings 
association  ("principal  shareholder") 
(all  of  the  foregoing  are  collectively 
referred  to  as  "insiders")  and  to  any 
organization  or  political  or  campaign 
committee  controlled  by  any  insider 
("related  interest").  The  section  22(h) 
limitations  generally  apply  as  well  to 
insiders  of  a  savings  association's 
holding  company  and  insiders  of  any 
company  controlled  by  such  holding 
company. 

Further,  section  306  fo  FDICIA.  in 
addition  to  simplifying  the  language  of 
section  22(h),  also  made  several 
substantive  amendments.  Among  other 
things,  these  amendments: 

(1)  Apply  all  of  the  provisions  of 
section  22(h)  (except  the  prohibition 
against  overdrafts)  uniformly  to 
executive  officers,  directors,  principal 
shareholders  and  related  interests  of 
such  persons.  Previously,  the  aggregate 
lending  limits  of  section  22(h)  did  not 
apply  to  loans  to  directors  or  their 
related  interests. 

(2)  Provide  that  the  aggregate  amount 
of  all  extensions  of  credit  to  insiders 
and  their  related  interests  may  not 
exceed  an  institution's  unimpaired 
capital  and  surplus,  but  authorize  the 
Board  of  Governors  of  the  Federal 
Reserve  System  ( "FRB")  to  impose  more 
stringent  limitations.  The  FRB  is  also 
authorized  to  make  exceptions  by 
regulation  for  institutions  with  deposits 
of  less  than  $100  million  provided  that 
the  aggregate  amount  of  all  extensions 
of  credit  to  insiders  and  their  related 
interests  does  not  exceed  twice  the 
amount  of  an  institution's  unimpaired 
capital  stock  and  surplus. 

(3)  Add  new  definitions  of  the  terms 
"executive  officer,"  "director." 
"principal  shareholder."  and  "related 
interest."  In  general,  the  new  definitions 
reorganize  definiti'-nal  language  already 
contained  in  the  s.  bstantive  provisions 
of  section  22(h)  and  in  Regulation  O.  The 
amendments  also  eliminate  the  higher 
"control"  threshold  available  for 
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principal  shareholders  of  institutions 
located  in  small  communities. 

(4)  Add  to  the  existing  section  22(h) 
provisicn  requiring  prior  board  of 
directors  approval  of  major  transactions 
a  requirement  that  an  interested  insider 
refrain  from  participating  directly  or 
indirectly  in  the  deliberations  regarding 
an  extension  of  credit  as  well  as  from 
voting  on  the  extension  of  credit. 

(5)  Add  to  the  prohibition  on 
preferential  lending  a  requirement  that 
loans  made  to  insiders  and  their  related 
interests  be  subject  to  the  credit 
underwriting  standards  applicable  to 
loans  made  to  unaffiliated  persons. 

(6)  Prohibit  insiders  from  knowingly 
receiving,  or  permitting  their  related 
interests  to  receive,  extensions  of  credit 
not  authorized  by  section  22(h). 

(7)  Clarify  that  section  22(h)  applies  to 
extensions  of  credit  made  by 
subsidiaries  of  m.ember  banks  as  well  as 
banks  themselves. 

The  proposed  rule  would  incorporate 
these  amendments  and,  specifically, 
would:  (1)  Establish  an  aggregate 
lending  limit  for  loans  by  a  savings 
association  to  any  insider  and  his  or  her 
related  interests;  (2)  establish  an 
aggregate  lending  limit  for  loans  by  a 
savings  association  to  all  of  its  insiders 
and  their  related  interests;  (3)  require 
that  all  extensions  of  credit  in  excess  of 
a  specified  amount  made  by  a  savings 
association  to  any  insiders  or  their 
related  interests  must  be  approved  in 
advance  by  a  disinterested  majority  of 
the  entire  board  of  directors  of  the 
savings  association  and  prohibit  any 
interested  insider  from  participating  in 
the  deliberations  or  voting  on  the 
extension  of  credit;  (4)  prohibit  a 
savings  association  from  extending 
credit  on  preferential  terms  to  any 
insiders  or  their  related  interests  and 
require  that  the  terms  and  credit 
underwriting  standards  be  the  same  as 
would  be  applied  to  unrelated  parties; 
(5)  generally  prohibit  the  pajTnent  of  an 
overdraft  on  a  director's  or  an  executive 
officer's  account  at  a  savings 
association;  (6)  prohibit  insiders  from 
knowingly  receiving  or  permitting  their 
related  interests  to  receive,  an  extension 
of  credit  not  authorized  by  section  22(h); 
(7)  restrict  the  terms  and  am.ounts  of 
loans  that  a  savings  association  may 
make  to  any  of  its  executive  officers; 
and  (8)  impose  certain  reporting  and 
disclosure  requirements  for  loans  to 
executive  officers.  All  these  provisions 
implement  and  clarify  provisions  of 
sections  22(g)  and  22(h)  that  were  made 
applicable  to  thrifts  by  FIRREA  and 
FD1CL\. 

In  addition,  the  FRB  has  recently 
proposed  revisions  to  Regulation  O  to 
reflect  the  FDICIA  amendments  to 


section  22(h)  and  to  make  certain  other 
clarifying  changes.''  Commenters  are 
requested  to  address  whether  elements 
of  the  FRB's  proposal  should  be 
incorporated  into  §  563.43. 

2.  Proposed  Section  563.44 

N'ew  §  563.44  would  govern  business 
transactions,  other  than  extensions  of 
credit,  between  savings  associations 
and  their  insiders  and  their  respective 
related  interests.  Section  563.44  would: 
(1)  Require  that  business  dealings  (other 
than  extensions  of  credit)  between  a 
savings  association  and  its  insiders  and 
their  respective  related  interests  meet 
an  arm's-length  standard;  (2)  require 
that  covered  business  dealings  be 
approved  by  a  savings  association's 
board  of  directors  in  advance  if  the 
dollar  value  of  the  business  dealings 
would  exceed,  in  the  aggregate,  the 
lovver  of  $500,000  or  2.5%  of  the  savings 
association's  core  capital;  (3)  require 
recordkeeping;  (4)  require  savings 
association  insiders  to  disclose  their 
conflicts  of  interest;  (5)  require  that  a 
savings  association's  board  of  directors 
adopt  written  policies  governing 
covered  business  dealings;  and  (6) 
prohibit  thrifts  from  investing  in  real 
estate  in  which  any  of  their  insiders  or 
related  interests  have  an  equity  interest. 

B.  Discussion  of  Proposed  Section  563.43 

Proposed  §  563.43  would  generally 
follow  Regulation  O,  which  is  now 
applicable  to  banks,  with  certain 
technical  changes  to  reflect  its 
applicability  to  savings  associations  end 
one  substantive  change,  as  discussed 
below.  Comment  is  solicited,  in 
particular,  on  the  issues  and  proposed 
changes  noted  below: 

1.  Definitions 

(1)  For  purpose  of  determining 
principal  shareholder  status,  shares  of  a 
savings  association  or  any  company 
owned  or  controlled  by  a  member  of  an 
individual's  immediate  family  are 
considered  to  be  controlled  by  the 
individual.  The  OTS  specifically  asks 
commenters  to  address  whether  the 
broader  definition  of  "immediate 
family"  contained  in  part  574  of  the 
OTS's  Acquisition  of  Control 
Regulations  (the  "Control  Regulations") 
should  be  used  in  this  context  (and  for 
purposes  of  proposed  §  563.44)  for  the 
sake  of  consistency  with  other  OTS 
transactions-with-affiliates  regulations. 
See  12  CFR  563.43.  561.5.  561.24. 

(2)  The  FDICIA  amendments  to 
section  22(h)  revised  the  definition  of 
company  to  exclude  all  insured 
depository  institutions  as  defined  in 


section  3  of  the  Federal  Deposit 
Insurance  Act."  This  amendment  would 
exempt  from  the  section  22(h) 
restrictions  extensions  of  credit  to  an 
insured  depository  institution  that 
would  otherwise  be  considered  to  be  a 
"related  interest"  of  an  insider.  In 
addition,  executive  officers,  directors 
and  principal  shareholders  of  insured 
depository  institution  affiliates  of  a 
member  bank  would  not  be  treated  as 
insiders  of  the  member  bank.  In  light  of 
its  authority  under  section  11(b)  of  the 
HOLA  to  impose  additional  restrictions 
on  transactions  subject  to  section  22(h), 
the  OTS  requests  comment  on  whether 
it  should  include  insured  depository 
institutions  within  the  definition  of 
"company." 

(3)  The  Regulation  O  definition  of  the 
term  "control"  is  similar  to,  but  not 
identical  with,  the  definition  of  "control" 
contained  in  the  Control  Regulations. 
The  OTS  requests  comment  on  whether 
definitions  of  conclusive  and 
presumptive  control  used  in  part  574  and 
other  transactions-with-affiliates  rules 
should  be  used  in  this  context  (and  for 
purposes  of  proposed  section  563.44)  for 
the  sake  of  convenience  and 
consistency.  See  12  CFR  563.41(b)(3). 

2.  Extensions  of  Credit 

(1)  Under  existing  Regulation  O.  an 
extension  of  credit  is  deemed  made  to  a 

person  "to  the  extent  that  the  proceeds 
are  used  for  the  tangible  economic 
benefit  of,  or  are  transferred  to,  such  a 
person."  ®  Proposed  §  563.43  would 
substitute  the  terms  "direct  or  indirect 
benefit"  for  the  terms  "tangible 
economic  benefit."  ^°  The  OTS  believes 
that  the  potential  for  significant  conflicts 
of  interest  and  insider  abuse  also  exists 
where  an  insider  receives  a  benefit, 
other  than  a  "tangible  economic" 
benefit,  and  that  such  abuse  can  risk 
serious  harm  to  the  safety  and 
soundness  of  financial  institutions." 

The  OTS  recognizes  that  this  change 
would  enlarge  the  number  and  types  of 
extensions  of  credit  that  would  be 
attributable  to  insiders,  and  requests 
comment  on  how  this  standard  should 
be  applied  and  its  potential  impact  on 
the  operations  of  savings  associations. 
Under  the  standard,  transactions 


'  See  57  FR  6077  (Feb.  20. 1992). 


•  Previously,  only  cnemt>er  l>ank9  were  excluded 
from  this  defmiUon. 

•  12  CFR  215.3(fl 

"The  OTS  is  also  proposing!  to  apply  a  similar 
standard  to  non-credit  transactions  under  proposed 
new  i  563.44  by  defining  the  term  '  insider 
transaction"  to  Include  ary  business  dealing,  other 
than  in  extension  of  credit,  in  which  an  insider 
receives  any  direct  or  indirect  bencnt.  See  infra 
proposed  (  S63.44(b)(e). 

' '  See.  e.g..  In  the  Matter  of  Neil  M  Bush. 
Decision  and  Order  at  13-16  (April  18. 19911. 
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resulting  in  non-ec.onom;c  benefits  to 
insiders  would  be  attributed  to  those 
insiders  for  purposes  of  the  proposed 
rule's  disclosure  and  recusal  standards. 
Such  transactions  would  a'so  be  subject 
to  the  prior  approval  requirement  and 
the  prohibition  against  preferential 
terms  and  credit  underwriting 
standards.  The  OTS  believes,  however, 
that  it  would  not  be  appropriate  to 
attribute  such  transactions  to  an  insider 
for  purposes  of  calculating  that  insider's 
or  his  or  her  related  interest's  individual 
aggregate  lending  limit  under  the  rule  or 
to  apply  such  transactions  against  the 
overall  aggregate  limit  on  extensions  of 
credit  to  all  insiders.  Where  the  only 
type  of  benefit  that  could  redound  to  .in 
insider  is  non-economic  in  nature,  the 
other  safeguards  set  forth  in  the 
proposed  rule,  particularly  the 
disclosure  and  recusal  requirements, 
should  be  sufficient  to  protect  the 
savings  association  from  any  conflict-of- 
interest  risk  th^it  the  transaction  would 
otherwise  pose. 

The  OTS  also  recognizes  that  the 
"direct  or  indirect  benefit"  standard 
differs  from  the  equivalent  standards 
proposed  by  the  KDIC  in  its  insider 
transactions  regulation.  It  is  the 
intention  of  the  OTS,  however,  to 
coordinate  the  drafting  of  any  final  rule 
with  the  FDIC  and  possibly  the  other 
banking  agencies  so  that  the 
transactions  subject  to  the  insider 
transactions  rule  are  regulated  as 
uniformly  as  possible. 

(2)  In  addition,  with  respect  to  third^ 
party  transactions  benefiting  insiders 
and  their  related  interests,  the  OTS 
specifically  asks  commenters  to  address 
whether  such  transactions  should  be 
subject  to  prior  notice  requirements  or 
to  outright  prohibitions. 

3.  Section  22(h)  Lending  Restrictions 
and  Prohibition  on  Overdrafts 

(1)  Consistent  with  Regulation  O.  a 
savings  association  may  not  e.xtend 
credit  tc  any  of  its  insiders  and  their 
related  interests  in  an  amount  that 
would  exceed  on  an  aggregate  basis  the 
loans-to-one-borrower  percentage  limits 
imposed  on  savings  associations.  These 
limits  a^'e  expressed  as  a  percentage  of 
"unimpaired  capital  and  unimpaired 
surplus." 

In  adopting  §  563.41.  the  OTS 
announced  that  the  term  "capital  stock 
and  surplus"  would  refer  primarily  to 
"tangible"  capital  and  would  include 
only  limited  amounts  of  goodwill.  The 
OTS  requests  comment  on  using  an 
equivalent  interpretation  of  the  term 
"unimpaired  capital  and  unimpaired 
surplus"  in  the  proposed  rule. 

(2)  As  noted  above.  FDICIA  amended 
section  22fh)  of  the  FR.'\  to  impose  an 


overall,  aggregate  limit  on  the  total 
amount  of  credit  that  an  institution  may 
extend  to  its  insiders  and  their  related 
interests.  In  light  of  its  authority  under 
sections  4  and  11(b)  of  the  HOLA,  the 
OTS  requests  comment  on  (i)  whether  it 
should  adopt  lending  limitations  more 
stringent  than  those  set  forth  in  section 
22(h)  or  any  regulation  adopted  by  the 
FRB  applicable  to  all  member  banks  or 
(ii)  whether,  to  the  extent  the  FRB 
establishes,  by  regulation,  a  higher 
overall  aggregate  limit  for  member 
banks  with  less  than  $100  million  in 
deposits,  the  OTS  should  permit  savings 
associations  to  take  advantage  of  that 
provision. 

(3)  Revised  §  563.43  would  provide 
that  a  savings  association  may  not 
extend  credit  to  an  insider  or  to  a 
related  interest  if  the  extension  of  credit, 
when  aggregated  with  all  other  loans  to 
that  insider  and  all  related  interests  of 
that  insider,  would  exceed  a  specified 
am.ount,  unless  the  extension  of  credit  is 
approved  in  advance  by  a  majority  of 
the  association's  entire  board  of 
directors  As  now  required  by  section 
22(h)  after  FDICIA.  revised  §  563.43  also 
provides  that  the  interested  party  must 
abstain  from  participating  in  any  way  in 
the  deliberations  or  voting  on  the 
extension  of  credit,  including  taking  part 
;n  discussion  of  or  otherwise  attempting 
to  influence  the  association's  decision." 

The  OTS  believes  that  this 
proscription  extends  to  participation  in 
all  considerations  regarding  a  proposed 
extension  of  credit  that  may  be 
preliminary  to  formal  consideration  by 
the  board  of  directors.  The  OTS  also 
believes  that  insiders  should  abstain 
from  all  decision-making  processes  by 
management  officials  (including  officers 
and  employees),  such  as  preliminary 
p\  aluations  or  deliberations,  with 
respect  to  transactions  in  which  an 
insider  is  interested,  whether  or  not  the 
transactions  require  prior  board  of 
directors  approval.  The  OTS  seeks 
comment  en  how  this  requirement 
should  be  reflected  in  the  rule. 

(4)  Consistent  with  recognized 
fiduciary  standards  and  corporate  law 
precedents,  the  OTS  also  believes  that, 
regardless  of  whether  a  transaction 
must  be  approved  by  an  association's 
board  of  directors,  insiders  must 
disclose  to  the  association  (i.e.,  the 
board  of  directors  or  other  relevant 
decision-makers  and  all  management 
employees  involved  in  consideration  of 


'  ^  The  new  requirement  under  section  22(h)  that 
interested  insiders  refrain  from  participating  in  the 
deliberations  on  an  extension  of  credit  as  well  at  in 
the  voting  Is  consistent  with  past  OTS  policy.  See, 
e.q..  In  the  Matter  of  Neil  M.  Bush,  Decision  and 
Order,  supra  note  11  at  20. 


the  proposed  extension  of  credit),  pnor 
to  the  time  the  association  authorizes  a 
transaction,  all  relevant,  material, 
nonprivileged  information  known  to  the 
insider  regarding  the  proposed 
transaction.  "Full  disclosure"  in  this 
context  means  disclosure  to  the 
association  of  all  of  the  facts  and 
circumstances  of  the  transaction,  the 
terms  of  the  transaction  and  the 
insider's  interest  in  the  transaction.  For 
example,  if  an  association  proposed  to 
make  an  extension  of  credit  to  an 
unaffiliated  third  party  that  had 
significant  business  dealings  with  an 
association  insider,  the  insider  would  be 
required  to  disclose  to  the  association 
all  relevant,  material,  nonprivileged 
information  known  to  the  insider 
regarding  the  proposed  transaction  and 
any  direct  or  indirect  benefit  that  might 
accrue  to  the  insider  as  a  result  of  it. 
Comment  is  requested  on  the  extent  to 
which  this  standard  should  be  detailed 
in  the  rule. 

(5)  Under  the  proposed  rule,  a  savings 
association  is  prohibited  from  paying  an 
overdraft  on  accounts  at  the  association 
held  by  any  of  its  own  executive  officers 
or  directors.  The  overdraft  prohibition  is 
not  applicable,  however,  to  a  principal 
shareholder  (or  to  a  related  interest  of 
such  a  shareholder)  who  is  neither  a 
director  nor  an  executive  officer.  Also 
exempt  from  the  overdraft  prohibition 
are  related  interests  of  an  executive 
officer  or  director  of  the  savings 
association.  The  OTS  specifically 
requests  commenters  to  address  why  all 
insiders  and  their  related  interests 
should  not  be  subject  to  the  prohibition 
against  payment  of  overdrafts. 

4.  Recordkeeping  and  Reporting 

(1)  Regulation  O  imposes  certain 
specific  recordkeeping  requirements  on 
financial  institutions  that  the  FRB  has 
determined  are  necessary  for 
compliance  with  Regulation  O's 
substantive  controls.  Commenters  are 
requested  to  comment  on  whether  the 
existing  recordkeeping  requirements  set 
forth  in  Regulation  O  are  adequate  to 
document  compliance  with  all  of  the 
principles  and  limitations  articulated  in 
the  proposed  revisions  to  §  563.43  or 
should  be  enhanced. 

(2)  In  addition,  under  section  7(k)  of 
the  FDIA,  the  OTS  is  authorized  to 
require  a  savings  association  to  disclose 
information  regarding  its  extensions  of 
credit  to  its  executive  officers  and 
principal  shareholders  and  their  related 
interests  to  the  public.  The  OTS  is 
proposing  to  adopt  the  requirements  set 
forth  by  the  FRB  in  §  215.10  of 
Regulation  O.  Comment  is  requested  on 
whether  (i)  the  OTS  should  adopt  any 
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regulations  implementing  section  7(k) 
and  (ii)  to  the  extent  the  OTS 
implements  section  7(k),  a  savings 
association's  directors  should  be 
included  within  these  requirements  as 
well. 

5.  Section  22(8)  I 

Under  section  22(g)(4).  as  made 
applicable  to  savings  associations  by 
section  11(b)  of  the  HOLA  as  amended 
by  FDICIA,  the  OTS  is  authorized  to 
prescribe  the  maximum  amount  of 
extensions  of  credit  a  savings 
association  may  make  to  any  of  its 
executive  officers  for  purposes  other 
than  the  acquisition  of  the  officer's 
principal  residence  or  the  education  of 
the  officer's  children.  Further,  under 
section  306(m)(2)  of  FDICIA.  the  OTS 
must  issue  regulations  implementing 
section  22(g)(4).  The  OTS  requests 
comment  on  whether  it  should  adopt 
limitations  more  strmgent  than  those  set 
forth  by  the  FRM  in  §  215.5  of  Regulation 
O,  which  limits  extensions  of  credit  to 
executive  officers  to  the  greater  of 
$25,000  or  2.5  percent  of  the 
association's  unimpaired  capital  and 
unimpaired  surplus,  but  not  to  exceed 
5100,000. 

c    Di .  ussion  of  Proposed  Section  563.44 

As  noted  above,  the  OTS  is  also 
proposing  a  new  rule  governing  insider 
business  transactions,  other  than 
extensions  of  credit,  in  coordination 
with  the  FDIC  and  possibly  the  other 
federal  banking  agencies.  In  the 
preamble  to  its  insider  transactions 
proposal,  the  FDIC  presented  an 
exhaustive  analysis  documenting  the 
need  for  such  a  rule  and  supporting  its 
particular  approach,  as  well.  The  OTS 
shares  those  concerns  and  now 
proposes  to  adopt  this  approach.  The 
OTS  commends  to  the  attention  of 
commenters  and  other  'nterested 
persons  the  full  text  of  the  FDIC's 
discussion.'^ 

The  OTS  proposes  certain  technical 
changes  to  the  FDIC  approach  and  one 
substantive  change.  As  in  the  case  of  the 
insider  lending  proposal  discussed 
above,  the  OTS  would  delete  from  the 
test  of  this  proposal  all  references  to 
"economic"  benefit  accruing  to  insiders. 
The  OTS  believes  that  the  type  of 
business  dealings  deemed  "insider 
transactions  "  should  not  be  limited  to 
those  that  convey  an  economic  benefit. 
The  OTS  seeks  comment  on  this  issue. 

In  addition,  the  OTS  has  the  following 
concerns  on  which  it  requests  comment: 


Sc€  supra  note  4. 


1.  Standards  for  Insider  Business 
Dealings 

(1)  Proposed  §  563.44  already  includes 
a  provision  requiring  that  an  interested 
insider  disclose  his  or  her  interest  In  the 
anticipated  business  dealing  to  the 
savings  association.  The  OTS  regards 
this  provision  as  requiring  the  same 
degree  and  type  of  disclosure  as  it  is 
proposing  for  insider  lending 
transactions.  This  disclosure  obligation 
applies  to  transactions  not  deemed 
"major"  as  well  as  those  deemed 
"major"  under  the  proposed  rule.  The 
fiduciary  obligations  of  insiders  are  the 
same,  regardless  of  the  dollar  am.ount  of 
the  contemplated  transaction. 

(2)  The  OTS  also  believes  insiders 
who  would  benefit  from  insider 
transactions  must  recuse  themselves 
from  all  deliberations  and  decision- 
making processes  (as  well  as  voting) 
involving  authorization  of  such 
transactions.  This  standard  is  also 
applicable  to  insider  lending 
transactions,  as  discussed  above. 

(3)  In  order  to  promote  uniform 
compliance  with  the  proposed 
standards,  the  OTS  believes  transaction 
guidelines  and  policies  adopted  by  the 
board  of  directors  of  an  institution 
should  address  specifically  the  fiduciary 
standards  applicable  to  such 
transactions,  i.e..  the  requirement  that 
transactions  with  insiders  be  on  arms'- 
length  terms.  See  proposed  §  563.44(d). 

(4)  The  proposed  regulation 
distinguishes  between  "insider 
transactions,"  which  would  trigger  most 
of  the  safeguards  provided  in  the 
proposed  rule  and  all  of  the 
aforementioned  obligations  and 
safeguards  and  "insignificant 
transactions,"  which  would  not  be 
subject  to  these  requirements.  The  OTS 
believes  that  if  the  concept  of 
"insignificant  transactions"  is  retained, 
it  should  be  limited  to  transactions  that 
are  clearly  de  minimis.  This  would 
result  in  all  except  the  most  minor 
transactions  by  insiders  with  savings 
associations  being  subject  to  the 
requirements  of  the  proposed  rule, 
except  for  the  requirement  for  prior 
board  approval,  which  would  only  apply 
to  "major"  insider  transactions. 

2.  Additional  Insider  Responsibilities 
and  Restrictions  on  Insider 
Transactions 

(1)  Under  the  proposed  rule,  insider 
transactions  must  be  on  arms'-length 
terms.  Generally,  applicable  fiduciary 
standards  require  interested  insiders  to 
bear  the  burden  of  demonstrating  that 
this  standard  will  be  met  and  thus  OTS 
is  considering  revising  the  proposal  to 
reflect  this  responsibility.  An  interested 


insider  would  be  required  to 
demonstrate  that  a  proposed  transaction 
is  scrupulously  fair  to  the  institution, 
and  the  required  written  guidelines 
governing  insider  transactions  would 
have  to  address  how  insiders  must 
satisfy  this  burden. 

(2)  The  proposed  rule  would  prohibit 
investment  by  a  savings  association  and 
its  subsidiaries  in  real  estate  in  which 
an  insider  has  an  equity  interest.  The 
OTS  is  considering  extending  this 
prohibition  to  other  types  of  joint 
investments  and  requests  commenters  to 
submit  their  views  as  to  why  real  estate 
should  be  distinguished  from  other 
equity  investments  and  whether  the 
prohibition  should  include  other  types  of 
equity  investments. 

3.  Recordkeeping 

Proposed  §  563.44(g)  requires  that  a 
savings  association  maintain  adequate, 
centralized  records  of  all  insider 
transactions,  whether  or  not  they  qualify 
as  "major"  insider  transactions,  in  a 
form  and  manner  that  facilitates 
independent  review.  The  OTS  is 
considering  adding  a  requirement  that 
savings  associations  maintain 
documentation  sufficient  to  demonstrate 
compliance  with  the  substantive 
standards  of  proposed  §  563.44, 
including  the  "arms'-length"  standard 
and  the  requirement  that  an  insider 
trarsaction  be  intended  for  the  benefit 
of  the  savings  associafion  and  not  be 
merely  an  accommodation  for  an 
insider's  benefit.  Commenters  are 
invited  to  address  the  adequacy  of  the 
proposed  recordkeeping  requirements. 

Regulatory  Flexibility  Act 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act,  it  is  certified 
that  this  proposal  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  Regulatory  Flexibility 
Act  Analysis  is  not  required. 

Executive  Order  12231 

The  OTS  has  determined  that  this 
proposal  does  not  constitute  a  "major 
rule"  and  ,  therefore,  does  not  require 
the  preparation  of  a  final  regulatory 
impact  analysis. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget-for 
review  in  accordance  with  the 
paperwork  I'eduction  Act  of  1980,  44 
U.S.C.  3504(h).  Comments  on  the 
collection  of  informc  tion  should  be  sent 
to  the  Officr  of  Management  and 
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Budget,  Paperwork  Reduction  project 
(1550),  Washington.  DC  20503,  with 
copies  to  the  Office  of  Thrdt 
Supervision,  1700  G  Street,  NW.. 
Washington.  DC  20552 

The  collection  of  information  in  these 
proposed  regulations  is  specified  m  12 
CFR  563.43(f).  (g!.(h)  and  (i)(3)  and 
563.44fg).  as  proposed,  This  information 
is  required  by  the  OTS  to  assure  that 
each  savings  association  maintains 
accurate  records  of  the  identity  of 
insiders  and  their  related  interests  and 
the  types  and  amounts  of  transactions  in 
which  the  association  engages  with 
those  entities.  This  information  is 
needed  for  the  purpose  of  determining 
compliance  with  sections  4  and  11(b)  of 
the  HOLA  and  the  regulatory 
restrictions  incorporated  in  the  proposal 
and  for  determining  whether  the  savings 
association  has  properly  accounted  for 
and  accurately  characterized  its 
transactions  with  those  entities.  The 
likely  respondents  include  all  savings 
associations  engaged  in  transactions 
with  insiders  and  their  related  interests. 

Reporting  Burden 

f .s  'mated  number  of  respondents: 
1,100. 

Estimated  annual  frequency  of 
responses:  1. 

Estimated  average  annual  burden 
hours  per  respondent:  3. 

Estimated  total  annual  reporting 
burden:  3,300  hours. 

Recordkeeping  Burden: 

Estimated  number  of  respondents: 
2.200. 

Estimated  annua!  hours  per 
recordkeeper:  14  hours. 

Estimated  average  annual  burden 
hours:  30,800  hours. 

List  of  Subjects  in  12  CFR  Fart  563 

AccGjntmg,  Advertising,  Crime, 
Currency,  Flood  Insurance,  Investments, 
Reporting  and  recordkeeping 
requirements.  Savings  associations, 
Securities,  Surety  bonds. 

SUBCHAPTER  D— REGULATIONS 
APPLICABLE  TO  ALL  SAVINGS 
ASSOCIATIONS 

PART  563— OPERATIONS 

1  The  authority  citation  for  part  563  is 
revised  to  read  as  follows: 

Authority:  Sec.  2,  48  Stat.  128.  as  amended 
(12  U  S.C,  1462):  sec.  3,  as  added  by  sec.  301, 
103  Stat.  278  (12  U.S.C.  1462a):  sec.  4.  as 
added  by  sec.  301,  103  Stat.  280  (12  U.S.C. 
1463);  sec,  5.  48  Stat,  132.  as  amended  (12 
use.  1464);  sec.  10.  as  added  by  sec.  301, 103 
Stat.  318  (12  U,S,C.  1467a);  sec.  11.  as  added 
by  sec,  301.  103  Stat.  342  [12  U.S.C.  1468):  sec. 
901.  92  Stat,  3693.  as  amended  by  sec.  429,  96 
Stat.  1527  (12  U.S.C.  1817);  sec.  18,  64  Stat. 


891,  as  amended  by  sec.  321,  lOJ  Stat,  267  [12 
use,  1828);  sec  1204, 101  Stat.  662  [12  U.S.C. 
3806);  sec  202.  87  Stat.  982.  as  amended  [42 
U.S.C.  4106). 

2.  §  563.43  is  revised  to  read  as 
follows: 

§  563.43     Loans  by  savings  associations  to 
their  executive  officers,  directors  and 
principal  shareholders. 

(a)  Purpn^f  urJ  scope.  This  section 
governs  any  extension  of  credit  by  a 
savings  association  and  its  subsidiaries 
to  an  executive  officer,  director,  or 
principal  shareholder  of: 

(1)  The  savings  association; 

(2)  A  savings  and  loan  holding 
company  of  which  the  savings 
association  is  a  subsidiary; 

(3)  Any  other  subsidiary  of  that 
savings  and  loan  holding  company;  and 

(4)  Any  extension  of  credit  by  a 
savings  association  and  its  subsidiaries 
to: 

(i)  A  company  controlled  by  such  an 
executive  officer,  director,  or  principal 
shareholder;  and 

(ii)  A  political  or  campaign  committee 
that  benefits  or  is  controlled  by  such  a 
person. 

(b)  Definitions.  For  the  purpose  of  this 
section,  the  following  definitions  apply 
unless  otherwise  specified: 

(1)  Company  means  any  corporation, 
partnership,  trust  (business  or 
otherwise),  association,  joint  venture, 
pool  syndicate,  sole  proprietorship, 
unincorporated  organization,  or  any 
other  form  of  business  entity  not 
specifically  listed  herein.  However,  the 
term  does  not  include: 

(i)  An  insured  depository  institution 
(as  defined  in  section  3  of  the  Federal 
Deposit  Insurance  Act);  or 

(ii)  A  corporation  the  majority  of  the 
shares  of  which  are  owned  by  the 
United  States  or  by  any  state. 

(2)  (i)  Control  of  a  company  or  savings 
association  means  that  a  person  directly 
or  indirectly,  or  acting  through  or  in 
concern  with  one  or  more  persons: 

(A)  Owns,  control,  or  has  the  power 
to  vote  25  percent  or  more  of  any  class 
of  voting  securities  of  the  company  or 
savings  association; 

(B)  Controls  in  any  manner  the 
election  of  a  majority  of  the  directors  of 
the  company  or  savings  association;  or 

(C)  Has  the  power  to  exercise  a 
controlling  influence  over  the 
management  or  policies  of  the  company 
or  savings  associations. 

(ii)  A  person  is  presumed  to  have 
control,  including  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies,  of  a  company 
or  savings  association  if: 

(A)  The  person  is: 


(1]  An  executive  officer  or  director  of 
the  company  or  savings  association:  and 

(2)  Directly  or  indirectly  owns, 
controls,  or  has  the  power  to  vote  more 
than  10  percent  of  any  class  of  voting 
securities  of  the  company  or  savings 
association;  or 

(B)  (7)  The  person  directly  or 
indirectly  owns,  controls,  or  has  the 
power  to  vote  more  than  10  percent  of 
any  class  of  voting  securities  of  the 
company  or  savings  association;  and 

[2]  No  other  person  owns,  controls,  or 
has  the  power  to  vote  a  greater 
percentage  of  the  class  of  voting 
securities. 

(iii)  An  individual  is  not  considered  to 
have  control,  including  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies,  of  a  company 
or  savings  association  solely  by  virtue  of 
the  individual's  position  as  an  officer  or 
director  of  the  company  or  savings 
association. 

(iv)  A  person  may  rebut  a 
presumption  established  by  paragraph 
(b)(2){ii)  of  this  section  by  submitting  to 
the  Office  written  materials  that,  in  the 
Office's  judgment,  demonstrate  an 
absence  of  control. 

(3)  (i)  Director  of  a  savings 
association  includes: 

(A)  Any  director  or  trustee  of  a 
savings  association,  whether  or  not 
receiving  compensation; 

(B)  Any  director  or  trustee  of  a 
savings  and  loan  holding  company  (as 
defined  in  12  U.S.C.  1467a(a)(l)(D))  of 
which  the  savings  association  is  a 
subsidiary;  and 

(C)  Any  director  or  trustee  of  any 
other  subsidiary  of  that  savings  and 
loan  holding  company. 

(ii)  An  advisory  director  is  not 
considered  a  director  if  the  advisory 
director: 

(A)  Is  not  elected  by  the  shareholders 
of  the  company  or  savings  association; 

(B)  Is  not  authorized  to  vote  on 
matters  before  the  board  of  directors; 
and 

(C)  Provides  solely  general  policy 
advice  to  the  board  of  directors. 

(4)  (i)  Executive  officer  of  a  company 
or  savings  association  means  a  person 
who  participates  or  has  authority  to 
participate  (other  than  in  the  capacity  of 
a  director)  in  major  policymaking 
functions  of  the  company  or  savings 
association,  whether  or  not: 

(A)  The  officer  has  an  official  title; 

(B)  The  title  designates  the  officer  an 
assistant;  or 

(C)  The  officer  is  serving  without 
salary  or  other  compensation.* 


'  The  term  Is  not  Inlended  to  include  persons  who 
may  have  orticial  titles  and  may  exercise  a  certain 

Continued 


12238 


Federal  Register  /  Vol.  57,  No.  69  /  Thursday    April  9    1992  /  Proposed  Rules 


111)  The  chairman  of  the  board,  the 
president,  every  vice  president,  the 
cashier,  the  secretary,  and  the  treasurer 
of  a  company  or  savings  association  are 
considered  executive  officers,  unless: 

(A)  The  officer  is  excluded,  by 
resolution  of  the  board  of  directors  or  by 
the  bylaws  of  the  savings  association  or 
company,  from  participation  (other  than 
in  the  capacity  of  a  director)  in  major 
policymaking  functions  of  the  savings 
association  or  company,  and 

(B)  The  officer  does  not  actually 
participate  therein. 

(iii)  For  the  purpose  of  paragraphs  (d) 
and  (H  of  this  section,  an  executive 
officer  of  a  savings  association  includes 
an  executive  officer  of: 

(A)  A  savings  and  loan  holding 
company  (as  defined  in  12  U.S.C. 
1467a(a)(l){D))  of  which  the  savings 
association  is  a  subsidiary:  and 

(B)  Any  other  subsidiary  of  that 
savings  and  loan  holding  company, 
unless  the  executive  officer  of  the 
subsidiary: 

(;)  Is  excluded  (by  name  or  by  title) 
from  participation  in  major 
policymaking  functions  of  the  savings 
association  by  resolutions  of  the  boards 
of  directors  of  both  the  subsidiary  and 
the  savings  association;  and 

[2]  Does  not  actually  participate  in 
such  major  policymaking  functions. 

(5)  Immediate  family  means  the 
spouse  of  an  individual,  the  individual's 
minor  children,  and  any  of  the 
individual's  children  (including  adults) 
residing  in  the  individual's  home. 

(6)  The  lending  limit  for  a  savings 
association  is  an  amount  equal  to  the 
limit  on  loans  to  a  single  borrower 
established  by  12  CFR  56393.  This 
amount  is  15  percent  of  the  savings 
association's  unimpaired  capital  and 
unimpaired  surplus  in  the  case  of  loans 
that  are  not  fully  secured,  and  an 
additional  10  percent  of  the  savings 
association's  unimpaired  capital  and 
unimpaired  surplus  in  the  case  of  loans 
that  are  fully  secured  by  readily 
marketable  collateral  having  a  market 
value,  as  determined  by  reliable  and 
continuously  available  price  quotations, 
at  least  equal  to  the  amount  of  the  loan. 
The  lending  limit  also  includes  any 
higher  amounts  that  are  permitted  by  12 
CFR  563.93  for  the  types  of  obligations 


measure  of  discretion  in  the  performance  of  their 
duties,  including  discretion  in  the  making  of  loans, 
but  who  do  not  participate  in  the  determination  of 
major  policies  of  the  savings  association  or 
company  and  whose  decisions  are  limited  by  policy 
standards  fixed  by  the  senior  management  of  the 
savings  association  or  company  For  example,  the 
term  does  not  include  a  manager  or  assistant 
manager  of  a  branch  of  a  savings  association  unless 
that  individual  participates,  or  is  authonzed  to 
participate,  in  major  policymaking  Eonctions  of  the 
s,ivings  association  or  company. 


listed  therein  as  exceptions  to  the  limit. 
The  term  "unimpaired  capital  and 
unimpaired  surplus"  has  the  same 
meaning  as  the  term  "capital  stock  and 
surplus"  in  12  CFR  563.41* 

(7)  Savings  association  has  the 
meaning  set  forth  at  12  CFR  561.43  and 
includes  any  subsidiaries  controlled  by 
the  savings  association. 

(8)  Pay  an  overdraft  on  an  account 
means  to  pay  an  amount  upon  the  order 
of  an  account  holder  in  excess  of  funds 
on  deposit  in  the  account. 

(9)  Person  means  an  individual  or  a 
company. 

(10)  Principal  shareholder  means  an 
individual  or  a  company  (other  than  a 
savings  association)  that  directly  or 
indirectly,  or  acting  through  or  in 
concert  with  one  or  more  persons,  owns, 
controls,  or  has  the  power  to  vote  more 
than  10  percent  of  any  class  of  voting 
securities  of  a  savings  association  or 
company.  Shares  owned  or  controlled 
by  a  member  of  an  individual's 
immediate  family  are  considered  to  be 
held  by  the  individual.  A  principal 
shareholder  of  a  savings  association 
includes: 

(i)  A  principal  shareholder  of  a 
savings  and  loan  holding  company  (as 
defined  in  12  U.S.C.  1467(a)(1)(D))  of 
which  the  savings  association  is  a 
subsidiary,  and 

(ii)  A  principal  shareholder  of  any 
other  subsidiary  of  that  savings  and 
loan  holding  company. 

(11)  Related  interest  means: 

(i)  A  company  that  is  controlled  by  a 
person;  or 

(ii)  A  political  or  campaign  committee 
that  is  controlled  by  a  person  or  the 
funds  or  services  of  which  will  benefit  a 
person. 

(12)  Subsidiary  means  any  company 
which  is  owned  or  controlled  directly  or 
indirectly  by  another  company  or 
insured  depository  institution. 

(c)  Extension  of  Credit.  (1)  An 
extension  of  credit  is  a  making  or 
renewal  of  any  loan,  a  granting  of  a  line 
of  credit  or  an  extending  of  credit  in  any 
manner  whatsover,  and  includes: 

(i)  A  purchase  under  repurchase 
agreement  of  seciirities,  other  assets,  or 
obligations; 

(ii)  An  advance  by  means  of  an 
overdraft,  cash  item,  or  otherwise; 

(iii)  Issuance  of  a  standby  letter  of 
credit  (or  other  similar  arrangement 
regardless  of  name  or  description)  or  an 
ineligible  acceptance,  as  those  terms  are 
defined  in  12  CFR  208.8(d)  in  the  same 
manner  and  to  the  same  extent  as  if  a 
savings  association  were  a  bank; 


•  See  56  Fed.  Reg.  34005.  34006  (July  25, 1991). 


(iv)  An  acquisition  by  discount, 
purchase,  exchange,  or  otherwise  of  any 
note,  draft,  bill  of  exchange,  or  other 
evidence  of  indebtedness  upon  which  a 
person  may  be  liable  as  maker,  drawer, 
endorser,  guarantor,  or  surety; 

(v)  A  discount  of  promissory  notes, 
bills  of  exchange,  conditional  sales 
contracts,  or  similar  paper,  whether  with 
or  without  recourse;  but  the  acquisition 
of  such  paper  by  a  savings  association 
from  another  savings  association, 
without  recourse,  shall  not  be 
considered  a  discount  by  the  savings 
association  for  the  other  savings 
association: 

(vi)  An  increase  of  an  existing 
indebtedness,  but  not  if  the  additional 
funds  are  advanced  by  the  savings 
association  for  its  own  protection  for: 

(A)  Accrued  interest  or 

(B)  taxes,  insurance,  or  other  expenses 
incidental  to  the  existing  indebtedness; 

(vii)  An  advance  of  unearned  salary 
or  other  unearned  compensation  for  a 
period  in  excess  of  30  days;  and 

(viii)  Any  other  transaction  as  a  result 
of  which  a  person  becomes  obligated  to 
pay  money  (or  its  equivalent)  to  a 
savings  association,  whether  the 
obligation  arises  directly  or  indirectly. 
or  because  of  an  endorsement  on  an 
obligation  or  otherwise,  or  by  any 
means  whatsover. 

(2)  An  extension  of  credit  does  not 
include: 

(i)  An  advance  against  accrued  salary 
or  other  accrued  compensation,  or  an 
advance  for  the  payment  of  authorized 
travel  or  other  expenses  incurred  or  to 
be  incurred  on  behalf  of  the  savings 
association; 

(ii)  A  receipt  by  a  savings  association 
of  a  check  deposited  in  or  delivered  to 
the  savings  association  in  the  usual 
course  of  business  unless  it  results  in 
the  carrying  of  a  cash  item  for  or  the 
granting  of  an  overdraft  (other  than  an 
inadvertent  overdraft  in  a  limited 
amount  that  is  promptly  repaid,  as 
described  in  paragraph  (d)(5)  of  this 
section); 

(iii)  An  acquisiton  of  a  note,  draft,  bill 
of  exchange,  or  other  evidence  of 
indebtedness  through: 

(A)  A  merger  or  consolidation  of 
financial  institutions  or  a  similar 
transaction  by  which  a  savings 
association  acquires  assets  and  assumes 
liabilities  of  a  bank  or  savings 
association  or  similar  organization;  or 

(B)  Foreclosure  on  collateral  or  similar 
proceeding  for  the  protection  of  the 
savings  association,  provided  that  such 
indebtedness  is  not  held  for  a  period  of 
more  than  three  years  from  the  date  of 
the  acquisiton,  subject  to  extension  by 
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the  appropriate  federal  banking  for  good 
cause; 

(iv)  (A)  An  endorsement  or  guarantee 
for  the  protection  of  a  savings 
association  of  any  loan  or  other  asset 
previously  acquired  by  the  savings 
association  in  good  faith;  or 

(B)  Any  indebtedness  to  a  savings 
association  for  the  purpose  of  protecting 
the  savings  association  against  loss  or 
of  giving  financial  assistance  to  it:  or 

( v)  Indebtedness  of  $5,000  or  less 
arising  by  reason  of  any  genera! 
arrangement  by  which  a  savings 
association: 

(A)  Acquires  charge  or  time  credit 
accounts;  or 

(B)  Makes  payments  to  or  on  behalf  of 
participants  in  a  bank  credit  card  plan, 
check  credit  plan,  interest  beanng 
overdraft  credit  plan,  of  the  f\'pe 
specified  in  paragraph  (d)i5)  of  this 
section,  or  similar  open-end  credit  plan. 
provided  that  the  indebtedness  does  not 
involve  prior  mdividua!  clearance  or 
approval  by  the  savings  association 
other  than  for  the  purposes  of 
determining  authonty  to  pai*icipaie  in 
the  arrangement  and  complijr.ce  with 
any  dollar  limit  under  the  arrangement, 
and  that  the  indebtedness  is  iiicurred 
under  terms  that  are  not  more  favorable 
than  those  offered  to  the  general  public. 

(3)  Non-interest-bearing  deposits  to 
the  credit  of  a  savings  associi-ition  are 
not  considered  loans,  advances,  or 
extensions  of  credit  to  the  savings 
association  of  deposit;  nor  is  the  giving 
of  immediate  credit  to  a  savings 
association  upon  uncollected  items 
received  in  the  ordinary  course  of 
business  considered  to  be  a  loan, 
advance,  or  extenaion  of  credit  to  the 
depositing  savings  association. 

(4J  For  purposes  of  paragraphs  (d)(2). 
(d](3),  and  (d)(4)  of  this  section,  an 
extension  of  credit  by  a  savings 
association  is  considered  to  have  been 
made  at  the  time  the  savings  dssocialion 
enters  into  a  binding  commitment  to 
make  (he  extension  of  credit. 

(5)  A  participation  without  recourse  is 
considered  to  be  an  extension  of  credit 
by  the  pareicipating  savings  association, 
not  by  the  originating  savings 
association. 

(6)  An  extension  of  credit  is 
considered  made  to  a  person  covered  by 
this  part  to  the  ex'onf  that  the  proceeds 
of  the  extension  of  credit  are  used  for 
the  direct  or  indirect  benefit  of,  or  are 
transferred  to,  such  a  person,  except 
that  a  transaction  resulting  in  a  non- 
economic  benefit  to  an  insider  shall  not 
be  attributed  to  thdt  insider  for  purposes 
of  paragraph  (d)13j  or  (d)(4)  of  this 
section. 

(dj  Genera!  Prohibitions.  (1)  Terms 
and  creditworthiness.  No  savings 


ussociation  or  suljsidiary  thereof  may 
extend  credit  to  any  of  its  executive 
officers,  directors,  or  principal 
shareholders  or  tc  any  related  interest 
of  that  person  unless  the  extrnsiun  c;f 
credit: 

(i)  Is  made  on  substantially  the  same 
terms,  includmg  interest  rates  and 
collateral,  as  those  prevailing  at  the  time 
for  comparable  traiisactions  by  the 
savings  association  with  other  persons 
that  are  not  covered  by  this  part  and 
who  are  not  employed  by  the  savings 
association; 

(ii]  Does  not  ir.vo've  more  than  llie 
normal  risk  of  repayment  or  present 
other  unfavorable  features;  and 

(iii)  The  savings  association  follows 
credit  underwriting  standards  that  are 
no  less  stringent  tlian  those  applicable 
to  comparable  transactions  by  the 
savings  association  with  persons  who 
are  not  executive  officers,  directors, 
principal  shareholders  or  employees  of 
the  savings  association. 

(2)  Prior  approval,  (i)  No  savings 
association  or  subsidiary  thereof  may 
extend  credit  (which  term  includes 
Eianting  a  line  of  credit)  to  any  of  its 
executive  officers,  directors,  or  principal 
shareholders  or  to  any  related  interest 
of  that  person  in  an  amount  that,  when 
aggregated  with  the  amount  of  all  other 
extensions  of  credit  to  that  person  and 
to  all  reldted  interests  of  that  person, 
exceeds  the  higher  of  S25.000  or  5 
percent  of  the  savings  association's 
capital  and  unimpaired  surplus,  unless: 

(A)  The  extension  of  credit  has  been 
approved  in  advance  by  a  majority  of 
the  entire  board  of  directors  of  that 
savings  association:  and 

(Bj  The  interested  party  has  abstained 
from  participating  directly  or  indirectly 
in  the  deliberations  or  voting  on  the 
extension  of  credit.  In  no  event  may  a 
savings  association  extend  credit  to  any 
one  of  its  executive  officers,  directors,  or 
principal  shareholders,  or  to  any  related 
interest  of  that  person,  in  an  amount 
that,  when  aggregated  with  all  other 
extensions  of  credit  to  that  person,  and 
all  related  interests  of  that  person, 
exceed;;  S.500,000,  except  by  complying 
with  the  requirements  of  this  paragraph. 

(ii)  Approval  by  the  board  of  directors 
under  paiagraph  (d](2)(i)  of  this  section 
is  not  r<^q!jired  for  an  extension  of  credit 
that  is  made  pursuant  to  a  line  of  credit 
that  was  approved  under  paragrs^-h 
(d)(2)(i)  of  this  section  within  14  months 
of  the  date  of  the  extension  of  credit. 
The  extension  of  credit  must  also  he  in 
compliance  with  the  requirements  of 
paragraph  fd)(l)  of  this  section. 

(in)  Participation  in  the  discussion,  or 
any  attempt  to  influence  the  voting,  by 
the  board  of  directors  regarding  an 
extension  of  credit  constitutes  indirect 


participation  in  the  voting  by  the  board 
of  directors  on  an  extension  of  credit. 

f3)  Aggregate  lerrding  limit  to  any 
executive  officer,  director  or  principal 
shareho/cfer.  No  savings  association  or 
subsidiary  thereof  may  extend  credit  to 
any  of  its  executive  officers,  directors  or 
principal  shareholders  or  to  any  related 
interest  of  that  person  in  an  amount 
that,  when  aggregated  with  the  amount 
of  all  other  extensions  of  credit  by  the 
savings  association  to  that  person  and 
to  all  related  interests  of  that  person, 
exceeds  the  teruiing  limit  of  the  savings 
association  specified  in  paragraph  (b)(6) 
of  this  section.  This  prohibition  does  not 
apply  to  an  extension  of  credit  by  a 
savings  association  to  a  savings  and 
loan  holding  company  (as  defined  in  12 
U.S.C  1467a(a)(l)(D))  of  which  the 
savings  association  is  a  subsidiary  or  to 
any  other  subsidiary  of  that  savings  and 
loan  holding  company. 

(4)  Aggregate  lending  limit  for  all 
executive  officers,  directors  and 
principal  shareholders.  A  savings 
association  may  not  extend  credit  to  any 
executive  officer,  director  or  principal 
shareholder,  or  to  any  related  interest  of 
such  a  person,  if  the  extension  of  credit 
is  in  an  amount  that,  when  aggregated 
with  the  amount  of  all  outstanding 
extensions  of  credit  by  the  association 
to  its  executive  officers,  directors, 
principal  shareholders,  and  those 
persons'  related  interests  exceeds  the 
association's  unimpaired  capital  and 
unimpaired  surplus  or  any  applicabie 
more  stringent  limitation  as  prescribed, 
by  regulation,  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  or  by  the  Office. 

(5)  Overdrafts,  (i)  No  savings 
association  or  subsidiary  thereof  may 
pay  an  overdraft  of  an  executive  officer 
or  director  of  the  savings  association  • 
on  an  account  at  the  savings 
association,  unless  the  payment  of  funds 
is  made  in  accordance  with: 

(A)  A  written,  preauthorized,  interest- 
bearing  extension  of  credit  plan  that 
specifies  a  method  of  repayment;  or 

(B)  A  written,  preauthorized  transfer 
of  funds  from  another  account  of  the 
account  holder  at  the  savings 
association. 

(ii)  This  prohibition  does  not  apply  to 
payment  of  inadvertent  overdrafts  on  an 


*  Thii  probibttioo  doet  not  apply  «>  ttw  paynwirt 
by  a  aavingi  asaociation  of  an  ovrrdraft  of  a 
principal  thareholder  of  the  savings  aasociation. 
uniesa  the  prmcipal  ghareholder  is  alao  an  executive 
ofTicar  ar  dir«c(or.  This  prohibition  at*o  doea  not 
apply  to  the  payment  by  a  taTingi  aasociation  of  aa 
overdraft  of  a  rehited  tnferest  of  an  execnti  ve 
ofTicar.  dtrecfor,  or  piiiitjit>al  aharebotder  of  the 
savings  assoostion. 
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account  in  an  aggregate  amount  of 
Si. 000  or  less,  provided: 

(A)  The  account  is  not  overdrawn  for 
more  than  five  business  days;  and 

(B)  The  savings  association  charges 
the  executive  officer  or  director  the 
same  fee  charged  any  other  customer  of 
the  savings  association  in  sLmilar 
circumstances. 

(6)  Prohibition  on  knowing  receipt  of 
unauthorized  extensions  of  credit.  No 
executive  officer,  director  or  principal 
shareholder  of  a  savings  association 
shall  knowingly  receive  or  knowingly 
permit  any  of  that  person's  related 
interests  to  receive  from  a  savings 
association,  directly  or  indirectly,  any 
extension  of  credit  not  authorized  under 
this  section. 

(e)  Additional  restrictions  on  loans  to 
executive  officers  of  savings 
associations.  (1)  No  savings  association 
may  extend  credit  to  any  of  its  executive 
officers,*  and  no  executive  officer  of  a 
savings  association  shall  borrow  from  or 
otherwise  become  indebted  to  the 
association,  except  in  the  amounts,  for 
the  purposes  and  upon  the  conditions 
specified  in  paragraphs  {e)(3)  and  (e)(4) 
of  this  section. 

(2)  No  savings  association  may  extend 
credit  in  an  aggregate  amount  greater 
than  the  amount  permitted  in  paragraph 
(e)(3){iiij  of  this  section  to  a  partnership 
in  which  one  or  more  of  the 
association's  executive  officers  are 
partners  and,  either  individually  or 
together,  hold  a  majority  interest.  For 
the  purposes  of  paragraph  (e)(3)(iii)  of 
this  section,  the  total  amount  of  credit 
extended  by  a  savings  association  to 
such  partnership  is  considered  to  be 
extended  to  each  executive  officer  of  the 
savings  association  who  is  a  member  of 
the  partnership. 

(3)  A  savings  association  is  authorized 
to  extend  credit  to  any  executive  officer 
of  the  association — 

(i)  In  any  amount  to  finance  the 
education  of  the  executive  officer's 
children; 

(ii)  In  any  amount  to  finance  the 
purchase,  construction,  maintenance  or 
improvement  of  a  residence  of  the 
executive  officer,  if  the  extension  of 
credit  is  secured  by  a  first  lien  on  the 
residence  and  the  residence  is  owned 
(or  expected  to  be  owned  after  the 
extension  of  credit)  by  the  executive 
officer  and 

(iii)  For  any  other  purpose  not 
specified  in  paragraphs  (e)(3)(i)  an 


•For  purposes  of  gi  563.43  (e).  (g).  and  {h|  of  t.his 
part  an  executive  officer  of  a  iavings  associatioa 
dues  not  include  an  executive  officer  of  a  savings 
a  td  loan  holding  company  of  which  the  savings 
aHsociation  ii  a  subsidiary  or  any  other  subBidldr> 
of  that  savings  and  loan  holding  company. 


(e)(3)(ii)  of  this  section,  if  the  aggregate 
amount  of  loans  to  that  officer  under 
this  paragraph  does  not  exceed  at  any 
one  time  the  higher  of  2.5  percent  of  the 
association's  unimpaired  capital  and 
unimpaired  surplus  or  $25,000.  but  in  no 
event  more  than  $100,000. 

(4)  Any  extension  of  credit  by  a 
savings  association  to  any  of  its 
executive  officers  shall  be: 

(i)  Promptly  reported  to  the  savings 
association's  board  of  directors; 

(ii)  In  compliance  with  the 
requirements  of  paragraph  (d)(1)  of  this 
section; 

(iii)  Preceded  by  the  submission  of  a 
detailed  current  financial  statement  of 
the  executive  officer;  and 

(iv)  Made  subject  to  the  condition  that 
the  extension  of  credit  will,  at  the  option 
of  the  savings  association,  become  due 
and  payable  at  any  time  that  the  officer 
is  indebted  to  any  other  depository 
institution  in  any  aggregate  amount 
greater  than  the  amount  specified  for  a 
category  of  credit  in  paragraph  (e)(3)  of 
this  section. 

(f)  Records  of  Savings  Associations. 
Each  savings  association  shall  maintain 
records  necessary  for  compliance  with 
the  requirements  of  this  part.  These 
records  shall: 

(1)  Identify  all  executive  officers, 
directors,  and  principal  shareholders  of 
the  savings  association  and  the  related 
interests  of  these  persons;  and 

(2)  Specify  the  amount  and  terms  of 
each  extension  of  credit  by  the  savings 
association  to  these  persons  and  to  their 
related  interests.  Each  savings 
association  shall  request  at  least 
annually  that  each  executive  officer, 
director,  or  principal  shareholder  of  the 
savings  association  identify  the  related 
interests  of  that  person. 

(g)  Reports  by  executive  officers.  Each 
executive  officer  *  of  a  savings 
association  who  becomes  indebted  to 
any  other  depository  institution  in  an 
aggregate  amount  greater  than  the 
amount  specified  for  a  category  of  credit 
in  paragraph  (e)(3)  of  this  section,  shall, 
within  10  days  of  the  date  the 
indebtedness  reaches  such  a  level,  make 
a  written  report  to  the  board  of  directors 
of  the  officer's  savings  association.  The 
report  shall  state  the  lender's  name,  the 
date  and  amount  of  each  extension  of 
credit,  any  security  for  it  and  the 
purposes  for  which  the  proceeds  have 
been  or  are  to  be  used. 

(h)  Reports  on  credit  to  executive 
officers.  Each  savings  association  shall 
include  with  (but  not  as  a  part  of)  each 
report  of  condition  filed  pursuant  to  12 
U.S.C.  1817(a)(3)  a  report  of  all 


extensions  of  credit  by  the  savings 
association  to  its  executive  officers  ' 
since  the  date  cf  the  association's 
previous  report  of  condition. 

(i)  Disclosure  of  Credit  from  Savings 
Associations  to  Executive  Officers  and 
Principal  Shareholders.  (1)  Definitions. 
For  the  purposes  of  this  section,  the 
following  definitions  apply: 

(i)  Principal  shareholder  of  a  savings 
association  means  any  person  (other 
than  a  savings  association)  that,  directly 
or  indirectly,  owns,  controls,  or  has 
power  to  vote  more  than  10  percent  of 
any  class  of  voting  securities  of  the 
savings  association.  The  term  includes  a 
person  that  controls  a  principal 
shareholder  [e.g.,  a  person  that  controls 
a  savings  and  loan  holding  company). 
Shares  of  a  savings  and  loan  holding 
company,  or  other  company  owned  or 
controlled  by  a  member  of  an 
individual's  immediate  family  are 
presumed  to  be  owned  or  controlled  by 
the  individual  for  the  purposes  of 
determining  principal  shareholder 
status. 

(ii)  Related  interest  means: 

(A)  Any  company  controlled  by  a 
person;  or 

(B)  Any  political  or  campaign 
committee  the  funds  or  services  of 
which  will  benefit  a  person  or  that  is 
controlled  by  a  person. 

For  the  purpose  of  this  section,  a 
related  interest  does  not  include  a 
savings  association. 

(2)  Public  disclosure,  (i)  Upon  receipt 
of  a  written  request  from  the  public,  a 
savings  association  shall  make  available 
the  names  of  each  of  its  executive 
officers  '  and  each  of  its  principal 
shareholders  to  whom,  or  to  whose 
related  interests,  the  savings  association 
had  outstanding  as  of  the  end  of  the 
latest  previous  quarter  of  the  year,  an 
extension  of  credit  that,  when 
aggregated  with  all  other  outstanding 
extensions  of  credit  at  such  time  from 
the  savings  association  to  such  person 
and  to  all  related  interests  of  such 
person,  equaled  or  exceeded  5  percent 
of  the  savings  association's  capita!  and 
unimpaired  surplus  or  $500,000. 
whichever  amount  is  less.  No  disclosure 
under  this  paragraph  is  required  if  the 
aggregate  amount  of  all  extensions  of 
credit  outstanding  at  such  time  from  the 
savings  association  to  the  executive 


•  See  note  4  to  |  563.43(e). 


'  Seenoie4  io  §  383,43(el 

'  For  purposes  of  th:8  paragraph,  an  executive 
officer  of  a  sav.ngs  associaiion  does  not  include  an 
executive  officpr  of  a  savings  and  loan  holding 
company  of  which  the  sav  ings  association  is  a 
subsidiary  or  of  any  other  subsidiary  of  that  savings 
and  loan  holding  company  unless  the  executive 
officer  is  also  an  executive  officer  of  the  savings 
association. 
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officer  or  principal  shareholder  of  the 
savings  association  and  to  all  related 
interests  of  such  a  person  does  not 
exceed  S25.0O0. 

(ii)  A  savings  association  is  not 
required  to  disclose  the  specific  amounts 
of  individual  extensions  of  credit. 

(3)  Maintaining  records.  Each  savings 
association  shall  maintain  records  al  all 
requests  for  the  information  described  in 
paragraph  [i)(2)  of  this  section  and  the 
disposition  of  such  requests.  These 
records  may  be  disposed  of  after  two 
years  from  the  date  of  the  request. 

;  563.44    [Redesignated  as  S  563.49] 

3.  Section  563.44  is  redesij;n.jti:'d  as 
§  3().3  49  and  a  new  §  563.41  ;s  added  to 
read  as  follows: 

§  563.44.     Insider  Transactions  and 
Conflicts  of  Interest. 

(d)  Purpose  and  Scope.  The  purpose  of 
this  part  is  to  ensure  that  business 
dealings  {other  than  extensions  of  credit 
as  defined  in  12  CFR  563.43(cl)  between 
a  savings  association  and  its 
subsidiaries  and  "insiders"  of  the 
association  are  conducted  in  an  arms*- 
length  fashion  so  that  insiders  do  not 
abuse  their  position  for  personal  gain. 

(b)  Definitions.  For  purposes  of  this 
part: 

(1)  The  terms  company,  control, 
director,  executive  officer,  person, 
principal  shareholder,  related  interest, 
and  savings  association  have  the 
meanings  set  forth  in  12  Cre  563.43. 

(2)  The  term  board  includes  a  board  of 
directors  or  a  board  of  trustees  of  a 
savings  association. 

(3)  The  term  business  dealing 
includes: 

(i)  The  sale,  purchase  or  other 
conveyance  of  assets,  goods,  or  services 
to  or  from  a  savings  association: 

(ii)  The  use  of  a  savings  association's 
facilities,  real  or  personal  property,  or 
its  personnel; 

(iii)  The  lease  of  property,  equipment 
or  other  assets  to  or  from  a  savings 
association; 

(iv)  The  pavTnent  by  a  savings 
association  of  commissions  or  fees, 
including  but  not  limited  to  brokerage 
commissions  and  management, 
consultant,  architectural,  and  legal  fees; 

(v]  The  payment  by  a  savings 
association  of  interest  on  deposits  to  the 
extent  that  the  rate  of  such  interest 
exceeds  the  rate  paid  to  other  depositors 
on  similar  deposits  with  the  savings 
association:  and 

(vi)  Service  agreements. 

(4)  The  term  insider  means  any 
director,  executive  officer,  or  principal 
shareholder  of  a  savings  association, 
and  related  interests  of  such  persons. 

(5j  The  term  insider  transaction 


means  any  business  dealirjg  vM'n  an 
insider,  other  than  an  insignificimt 
transaction  or  an  extension  of  credit,  in 
which  an  insider  receives  any  direct  or 
indirect  benefit. 

(6)  The  term  insignificant  transaction 
means  a  business  dealing  that  the  board 
of  a  savings  association  has  determined, 
pursuant  to  paragraph  (d)(1)  of  this 
section,  to  have  so  little  value  as  to  be 
inconsequential  for  purposes  of  this 
section. 

(7)  The  term  interested  party  means 
an  insider  who  is  expected  to  receive 
any  direct  or  indirect  benefit  from  an 
insider  transaction. 

(8)  (i)  The  phrase  invest  in  real  estate 
shall  mean  any  form  of  direct  or  indirect 
ownership  of  any  interest  in  real 
property,  whether  in  the  form  of  an 
equity  interest,  partnership,  joint 
venture  or  other  form,  which  is 
accounted  for  as  an  investment  in  real 
estate  or  real  estate  joint  ventures  under 
generally  accepted  accounting  principles 
or  for  purposes  of  the  Thrift  Financial 
Reports.  The  term  shall  include,  for 
example,  real  estate  acquisition, 
development  or  construction 
arrangements  which  are  accounted  for 
as  direct  investments  in  real  estate  or  as 
real  estate  joint  ventures  in  accordance 
with  generally  accepted  accounting 
principles,"  and  any  other  loans  secured 
by  real  estate  or  advanced  for  real 
estate  acquisition,  development  or 
investment  purposes  if  the  savings 
association  in  substance  has  virtually 
the  sam.e  risks  and  potential  rewards  as 
an  investor  in  the  borrower's  real  estate. 

(ii)  The  phrase  invest  in  real  estate 
shall  not  include  the  following: 

(A)  An  interest  in  real  property  that  is 
primarily  used  or  intended  to  be  used  by 
the  savings  association,  its  subsidiaries, 
or  affiliates  as  offices  or  related 
facilities  for  the  conduct  of  its  business 
or  future  expansion  of  its  business; 

(B)  An  interest  in  real  property  that  is 
acquired  in  satisfaction  of  debts 
previously  contracted  for  in  good  faith 
or  acquired  in  sales  under  judgments, 
decrees  or  mortgages  held  by  the 
savings  association  or  acquired  under 
deed  in  lieu  of  foreclosure  provided  that 
the  property  is  not  intended  to  be  held 
for  real  estate  investment  purposes  but 
is  expected  to  be  disposed  of  in  a  timely 
fashion  as  permitted  by  any  applicable 
law  or  regulation:  and 

(C)  Interests  in  real  property  that  are 
primarily  in  the  nature  of  charitable 
contributions  to  community 
development. 

(9)  The  term  major  insider  transaction 


'  See  guidance  prepared  by  the  American 
Institute  of  Certified  Public  Accountant!  (AlCPA)  in 
Notices  to  Practitioners  Issued  in  November  1983, 
November  1984,  and  February  1986. 


means  an  insider  transaction  with  a 
value  that,  when  aggregated  with  the 
value  of  all  other  insider  transactions 
involving  the  same  interested  party 
during  the  savings  association's  fiscal 
year,  exceeds  the  lower  of  $500,000  or  2 
and  Vi  percent  of  the  savings 
association's  core  capital. 

(10)  The  term  subsidiary  has  the 
meaning  set  forth  in  12  CFR  563.41(b)(4). 

(11)  The  term  core  capital  has  the 
meaning  set  forth  in  12  CFR  567.5(a). 

(12)  The  term  value  means: 

(i)  The  total  dollar  amount  to  be  paid 
or  received  by  the  savings  association 
under  a  contract  or  other  agreement; 

(ii)  The  sale  price  of  an  asset,  good,  or 
service  purchased  or  sold; 

(iii)  The  total  payments  to  be  made 
over  the  term  of  a  lease,  unless  the 
savings  association  acquires  the 
property  for  lease  to  the  insider,  in 
which  case  the  value  of  the  lease  is  the 
purchase  price  of  the  property; 

(iv)  The  fair  market  value  of  the  use  of 
a  savings  association's  facilities,  real  or 
personal  property,  or  its  personnel,  i.e., 
the  dollar  amount  that  the  insider  would 
have  paid  some  other  entity  for  the  use 
of  similar  facilities,  real  or  personal 
property,  or  personnel;  or 

(v)  The  dollar  amount  of  commissions 
and  fees  paid. 

(c)  Prohibited  insider  transactions.  (1) 
Business  dealings  between  a  savings 
association  and  insiders  of  the  savings 
association  include: 

(i)  A  business  dealing  between  the 
savings  association  and  any  person  or 
entity  which  results  in  direct  or  indirect 
benefit  to  any  insider 

(ii)  A  business  dealing  between  the 
savings  association  and  the  spouse, 
child,  parent,  or  sibling  of  any  insider 
and 

(iii)  A  business  dealing  between  a 
subsidiary  of  the  savings  association 
and  any  insider,  or  any  person  or  entity 
which  results  in  direct  or  indirect  benefit 
to  any  insider,  or  the  spouse,  child, 
parent,  or  sibling  of  any  insider. 

(2)  A  savings  association  or  insider 
may  not  enter  into  an  insider 
transaction  unless: 

(i)  The  business  dealing  is  intended 
for  the  benefit  of  the  savings  association 
and  is  not  merely  an  accommodation  for 
the  insider's  benefit; 

(ii)  The  business  dealing  is  made  on 
terms  and  under  circumstances  that: 

(A)  Are  substantially  the  same,  or  at 
least  as  favorable  to  the  savings 
association,  as  those  prevailing  at  the 
time  for  comparable  business  dealings 
with  or  involving  other  companies  or 
individuals  not  covered  by  this  section; 
or 

(B)  In  the  absence  of  comparable 
business  dealings,  would  in  good  faith 
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be  offered  to.  or  would  apply  to  business 
dealings  with,  companies  or  individuals 
not  covered  by  this  section;  and 

(ill)  The  savings  association  complies 
w.th  the  prior  approval  requirements  of 
paragraph  (e)  of  this  section. 

(3)  No  savings  association  may  invest 
in  real  estate  in  which  a  savings 
association  insider  has  an  equity 
interest. 

(d)  Written  policies  governing  insider 
transactions.  (1)  The  board  of  a  savings 
association  shall  adopt  written  policies 
consistent  with  this  section  that  govern 
the  circumstances  and  conditions  under 
which  the  savings  association  may  enter 
into  insider  transactions.  The  policies 
must  specifically  address  the 
circumstances  and  conditions  under 
which  the  savings  association  will  make 
the  use  of  its  facilities,  real  or  personal 
property,  or  its  personnel  available  to 
insiders.  The  policies  should  specifically 
identify  by  category,  dollar  amount,  or 
some  other  means,  business  dealings 
that  would  otherwise  be  insider 
transactions  which  the  board 
reasonably  determines  are 
inconsequential  and  as  such  do  not 
warrant  coverage  under  this  section. 
The  policies  should  also  address  the 
extent  to  which  an  insider  that  is  an 
interested  party  with  respect  to  any 
particular  business  dealing  may 
participate  (other  than  in  board 
discussions  or  a  board  vote)  in  the 
savings  association's  consideration  of 
the  proposed  business  deahng. 

(2)  The  savings  association's  board 
shall  establish  and  maintain  a  policy 
and  implementing  procedures  for  the 
periodic  review  of  insider  transactions. 

(3)  The  savings  association's  policies 
and  procedures  must  be  reasonable. 
Policies  and  procedures  found  by  the 
Office  not  to  be  fully  consistent  with  the 
purposes  of  this  section  do  not  satisfy 
the  requirements  of  paragraph  (d)(1)  of 
this  section. 

(4)  The  savings  association's  board 
must  review  and  approve  the  policies 
adopted  pursuant  to  paragraph  (d)(1)  of 
this  section  at  least  annually  and 
disseminate  them  to  all  directors, 
executive  officers,  and  principal 
shareholders. 

(e)  Prior  board  approval  of  major 
insider  transactions.  (1)  Except  as 
provided  by  paragraph  (e)(3)  of  this 
section,  no  savings  association  may 
enter  into  any  major  insider  transaction 
unless  a  majority  of  the  entire  board  of 
the  association  approves  the  transaction 
in  advance.  No  interested  party  may 
vote  or  participate  directly  or  indirectly 
in  the  board  deliberations  regarding 
approval  of  the  major  insider 
transaction. 


(2)  A  savings  association  and  an 
insider  have  engaged  in  an  insider 
transaction  at  the  earlier  of: 

(i)  The  time  the  savings  association 
enters  into  the  contract,  binding 
commitment  or  other  agreement  which 
gives  rise  to  the  insider  transaction  in 
question: 

(ii)  The  time  the  savings  association 
transfers  any  direct  or  indirect  benefit  to 
the  insider  or 

(iii)  In  a  case  in  which  the  savings 
association's  facilities,  real  or  personal 
property,  or  its  persormel  are  used,  the 
time  of  such  use. 

(3)  If  a  savings  association  and  an 
insider  enter  into  a  major  insider 
transaction  of  a  continuing  nature  or  a 
major  insider  transaction  consisting  of  a 
series  of  related  transactions,  then  the 
savings  association's  board  may,  at  its 
option,  elect  to  satisfy  the  prior  approval 
requirement  of  this  section  by  approving 
the  transaction  in  advance  for  a 
reasonable  maximum  dollar  amount. 
The  board  need  not  approve  the 
transaction  again  until  the  earlier  of  the 
beginning  of  the  next  fiscal  year,  or  such 
time  as  the  value  of  the  transaction 
exceeds  the  amount  approved.  The 
savings  association  must  maintain 
records  of  the  individual  transactions  in 
accordance  with  paragraph  (g)  of  this 
section. 

(4)  The  board  shall  note  in  the  minutes 
of  the  board  meetings  any  approval  of  a 
major  insider  transaction.  The  minutes 
must  contain  the  information  about  the 
transaction  required  by  paragraph  (g)  of 
this  section. 

(f)  Duty  of  insiders  to  discJose 
conflicts  of  interest  and  major  insider 
transactions.  A  savings  association 
insider  that  is  an  interested  party  within 
the  meaning  of  paragraph  (b)(7)  of  this 
section  with  respect  to  any  anticipated 
business  dealing  with  the  savings 
association  must  disclose  to  the  savings 
association,  prior  to  the  time  the  savings 
association  authorizes  the  business 
dealing,  all  relevant,  material, 
nonprivileged  information  regarding  the 
anticipated  business  dealing  known  to 
the  insider.  Any  savings  association 
insider  that  has  engaged  in  a  major 
insider  transaction  which  has  not  been 
reviewed  and  approved  in  advance  by 
the  savings  association's  board  must 
promptly  disclose  the  transaction  to  the 
savings  association's  board. 

(g)  Recordkeeping.  (1)  Savings 
associations  shall  maintain  adequate, 
centralized  records  in  a  form  and 
manner  that  will  enable  easy, 
independent  review  of  all  insider 
transactions.  The  records  shall  identify 
all  directors,  executive  officers  and 
principal  shareholders  of  the  savings 
association  and  the  related  interests  of 


such  persons.  In  addition,  the  records 
maintained  on  insider  transactions 
should  normally: 

(i)  Specify  the  names  of  the  parties  to 
the  transaction  other  than  the  savings 
association; 

(ii)  Specify  the  relationship  of  the 
parties  to  the  savings  association  or 
where  appropriate  the  relationship  of 
the  parties  to  any  savings  association 
insider 

(iii)  Include  a  brief  description  of  the 
transaction  and  its  terms:  and 

(iv)  Contain  a  notation  of  any 
dissenting  votes  cast  at  the  time  the 
board  approved  the  transaction  along 
with  the  basis  of  the  dissent.  The 
savings  association  may  use  the  minutes 
from  board  meetings  to  comply  with  the 
requirements  of  this  section. 

(2)  Savings  association  shall  retain 
records  required  by  this  section  for  10 
years. 

(h)  Board  review  of  violations.  The 
board  shall  review  any  violation  of  this 
section  brought  to  its  attention  and 
indicate  in  the  minutes  of  a  board 
meeting  the  specific  measures  adopted 
by  the  board  to  correct  the  violatioru 

Dated:  December  24. 1991. 

By  the  Office  of  Thrift  Supervision. 
Timoth\  R>an. 
Director. 
[FR  Dnr  92-7964  Filed  4-6-92;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Paris  21  and  23 

IDocket  No  088CE.  Notice  No   2?-ACE-571 

Special  Condition.  Siinqsfcv  T57-M260 
Airptane 

AOfNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Special 
Condition.  , 


summary:  This  special  condition  is 
proposed  for  the  Slingsby  T67-M260 
airplane.  The  airplane  will  have  a  novel 
and  unusual  design  feature  when 
compared  to  the  state  of  technology 
envisaged  in  the  airworthiness 
standards  of  14  CFR  part  23  of  the 
Federal  Aviation  Regulations  (FAR). 
This  novel  and  unusual  design  feature  is 
the  use  of  composite  materials  for 
primary  flight  structure,  for  which  the 
regulations  do  not  contain  adequate  or 
appropriate  airworthiness  standards. 
This  notice  contains  the  additional 
safety  standards  that  the  Administrator 
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considers  necessary  to  establish  a  level 
of  safety  equivalent  to  t.hat  provided  by 
the  airworthiness  standards  of  part  23. 
DATES:  Comments  must  be  received  on 
or  before  May  11,  1992, 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to;  Federal 
Aviation  Administration.  Assistant 
Chief  Counsel,  ACE-7.  Attention:  Rules 
Docket  Clerk,  Docket  So.  088CE,  room 
No,  1558,  601  East  12th  Street,  Kansas 
City,  Missouri  64106,  All  comments  must 
be  marked:  Docket  No.  088CE. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidd\s,  between  7:30  a,m,  and  4pm 
FOR  FURTHER  INFORMATION  CONTACr 
Norman  R,  \'etter,  .Aerospace  Erisineer, 
Standards  Office  (ACE-llO),  Smail 
Airplane  Directorate.  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  room  1544,  601  East  12th 
Street.  Kansas  City.  Missouri  64106; 
telephone  1816)  42f>-5B8fl. 
rUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interest  persons  are  invited  to 
participate  in  the  making  of  this  special 
condition  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Comm.unications  should  identify 
the  regulatory  docket  or  notice  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comiments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  futher 
rulemaking  action  on  this  proposal. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comm.ents 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statem.ent  is  made:  "Comments  to 
Docket  No.  088CE"  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
the  comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  by 
interested  parties.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concened  with  this 
rulemaking  will  be  filed  in  the  docket. 

Type  Certification  Basis 

The  type  certification  basis  for  the 
Siingsby  T67-M260  is:  part  21  of  the 
Federal  Aviation  Regulations  [FAR], 
S  21.29:  part  23,  effective  February  1, 
I960,  as  amended  by  amendments  23-1 
through  23-42.  effective  February  4, 
1991  part  36.  effective  December  1,  1969. 
as  amended  by  amendm.ents  36-1 


through  the  amendment  effective  on  the 
date  of  type  certification;  exemptions,  if 
any:  and  the  special  condition  that  may 
result  from  this  proposal. 

Background 

On  December  19, 1989,  Siingsby 
Aviation,  of  Kirkbymoorside,  Yorkshire, 
United  Kingdom,  made  application  to 
the  FAA  for  a  type  certificate  for  the 
Siingsby  T67-M260  airplane.  The  T67- 
M260  is  a  single-engine,  two  place,  side- 
by-side,  low  wing,  all  composite 
airframe,  fixed  landing  gear  airplane  to 
be  certificated  in  the  acrobatic  category. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  a  part  of  the 
t>  pe  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  §  11.49,  after  public 
notice,  as  required  by  §§  11.28  and 
11  29(b),  effective  October  14, 1980,  and 
will  become  part  of  the  type  certification 
basis,  in  accordance  with  §  21.17(a)(2). 

The  proposed  type  design  of  the 
Siingsby  T67-M260  airplane  contains  a 
novel  and  unusual  design  feature  not 
envisaged  by  the  applicable  part  23 
airworthiness  standards.  A  special 
condition  is  considered  necessary 
because  the  airworthiness  standards  of 
part  23  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
novel  and  unusual  design  features  of  the 
airplane. 

The  Siingsby  T67-M260  airframe  is 
made  of  advanced  composite  material 
and  is  assembled  by  the  extensive  use 
of  bonding.  Composite  materials  in 
existence  and  in  commonly  used 
airplane  airframes  at  this  time  are 
typically  more  susceptible,  than 
commonly  used  aluminum  structure,  to 
damage  from  intrinsic  and  discrete 
sources  that  might  adversely  influence 
strength  properties.  Because  of  this  and 
other  factors,  it  is  generally  agreed  that 
damage  tolerance  criteria  should  be 
used  to  show  that  composite  material 
structure  can  withstand  the  repeated 
loads  of  variable  magnitude  expected  in 
service.  Futhermore,  because  of  the  lack 
of  a  service  experience  base  for  these 
new  materials  and  their  mechanical 
properties  characteristics,  there  is  a 
need  to  apply  special  requirements  such 
as  (a)  residual  strength  load  with  large 
area  manufacturing  defects  (e.g., 
understrength  bonds)  and  impact 
damage  from  discrete  sources,  and  (b) 
ability  to  carry  ultimate  load  with 
reaUstic  impact  damage  below  the 
threshold  of  detectability  and  material 


environmental  exposure  effects.  FAR 
part  23  does  not  include  damage 
tolerance  criteria. 

Accordingly,  special  conditions  are 
proposed  to  make  the  criteria  a  part  of 
the  type  of  certification  basis  for  the 
Siingsby  T67-M260. 

LiM  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety.  Aircraft,  Air 
transportation,  and  Safety. 

The  authority  citation  for  this  special 
condition  is  as  follows: 

Authority:  Sees.  313(a).  601.  and  603  of  the 
Federal  Avaition  Act  of  1958;  as  amended  (49 
U.S.C.  1354(a),  1421,  and  1423):  49  U.S.C. 
106(g)  (Revised  Pub.  L  97-449,  January  12, 
1983):  14  CFR  21.16  and  21.17;  and  14  CFR 
11.28  and  11.29(b). 

f  tu  f'roposed  Special  Condition 

Accordingly,  the  Federal  Aviation 
Administration  proposes  the  following 
special  condition  as  part  of  the  type  of 
certification  basis  for  the  Siingsby  T67- 
M260  airplane; 

1.  Evaluation  of  Composite  Structure 

Instead  of  complying  with  {  23.572,  and  in 
addition  to  the  requirements  of  S§  23.603  and 
23.613,  airframe  structure,  the  failure  of  which 
would  result  in  a  catastrophic  loss  of  the 
airplane,  in  each  wing,  wing  carr>'-through, 
wing  attaching  structure,  horizontal 
stabilizer,  stabilizer  carry-through  and 
attaching  structure,  fuselage,  vertical 
Stabilizer  and  attaching  structure,  wing  flaps, 
and  all  movable  control  surfaces  must  be 
evaluated  to  damage  tolerance  criteria 
prescribed  in  paragraphs  (a)  through  (j)  of 
this  special  condition,  unless  shown  to  be 
impractical.  In  cases  shown  to  be  impractical, 
the  aforementioned  structure  must  be 
evaluated  in  accordance  with  the  criteria  of 
paragraphs  (a)  and  (k)  of  this  special 
condition.  Where  bonded  joints  are  used,  the 
structure  must  also  be  evaluated  in 
accordance  with  the  residual  strength  criteria 
in  paragraph  (h)  of  this  special  condition. 

(a)  it  must  be  demonstrated  by  tests,  or  by 
analysis  supported  by  tests,  that  the  structure 
is  capable  of  carrying  ultimate  load  with 
impact  damage.  The  level  of  impact  damage 
considered  need  not  be  more  than  the 
established  threshold  of  detectability 
considering  the  inspection  procedures 
employed. 

(b)  The  growth  rate  of  damage  that  may 
occur  from  fatigue,  corrosion,  intrinsic 
defects,  manufacturing  defects;  e.g..  bond 
defects,  or  damage  from  discrete  sources 
under  repeated  loads  expected  in  service;  i.e.. 
between  the  time  at  which  damage  becomes 
initially  detectable  and  the  time  at  which  the 
extent  of  damage  reaches  the  value  selected 
by  the  applicant  for  residual  strength 
demonstration,  must  be  established  by  tests 
or  by  analysis  supported  by  tests. 

(c)  The  damage  growth,  between  initial 
detectability  and  the  value  selectea  for 
residual  strength  demonstrations,  factored  to 
obtain  inspection  intervals,  must  permit 
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development  of  an  inspection  program 
suitable  for  application  by  operation  and 
mainenance  personnel. 

(d)  Instructions  for  continued  airworthiness 
for  the  airframe  must  be  established 
consistent  with  the  results  of  the  damage 
tolerance  evaluations.  Inspection  intervals 
must  be  set  so  that  after  the  damage  initially 
becomes  detectable  by  the  inspection  method 
specified,  the  damage  will  be  detected  befort 
it  exceeds  the  extent  of  damage  for  which 
residual  strength  is  demonstrated. 

(e)  Loads  spectra,  load  truncation,  and  the 
locations  and  types  of  damage  considered  in 
the  damage  tolerance  evaluations  must  be 
documented  in  test  proposals. 

(f)  The  structure  of  the  fuselage  must  be 
shown  by  residual  strength  tests,  to  be  able 
to  withstand  critical  limit  flight  loads, 
consistent  with  the  results  of  the  damage 
tolerance  evaluations. 

(g)  Each  wing,  wing  carry-through,  wing 
attaching  structure,  vertical  stabilizer, 
horizontal  stabilizer,  horizontal  stabilizer 
carry-through  and  attaching  structure,  wing 
flaps,  and  all  movable  control  surfaces,  must 
be  shown  by  residual  strength  tests,  or 
analysis  supported  by  residual  strength  tests, 
to  be  able  to  withstand  critical  limit  flight 
loads,  considered  as  ultimate  loads,  with  the 
extent  of  damage  consistent  with  the  results 
of  the  damage  tolerance  evaluations. 

(h)  Instead  of  a  non-destructive  inspection 
technique  that  assures  ultimate  strength  of 
each  bonded  joint,  the  limit  load  capacity  of 
each  bonded  joint  critical  to  safe  flight  must 
be  substantiated  by  either  of  the  following 
methods  used  singly  or  in  combination: 

(1)  The  maximum  disbonds  of  each  bonded 
joint  consistent  with  the  capability  to 
withstand  the  loads  in  paragraphs  (f)  and  (g) 
of  this  special  condition  must  be  determined 
by  analysis,  tests,  or  both.  Disbonds  of  each 
bonded  joint  greater  than  this  must  be 
prevented  by  design  features. 

(2)  Proof-testing  must  be  conducted  on  each 
production  article  that  will  apply  the  critical 
limit  design  load  to  each  critical  bonded  joint. 

(i)  The  effects  of  material  variability  and 
environmental  conditions:  e.g..  exposure  to 
temperature,  humidity,  erosion,  ultraviolet 
radiation,  and/or  chemicals,  on  the  strength 
and  durability  properties  of  the  composite 
material  must  be  accounted  for  in  the  damage 
tolerance  evaluations  and  in  the  residual 
strength  tests. 

(j)  The  airplane  must  be  shown  by  analysis 
to  be  free  from  flutter  to  Vd  with  the  extent  of 
damage  for  which  residual  strength  is 
demonstrated. 

(k)  For  those  structures  where  the  damage 
tolerance  method  is  shown  to  be  impractical. 
the  strength  of  such  structures  must  be 
demonstrated  by  tests,  or  analysis  supported 
by  tests,  to  be  able  to  withstand  the  repeated 
loads  of  variable  magnitude  expected  in 
service.  Impact  damage  in  composite  material 
components  that  may  occur  must  be 
considered  in  the  demonstration.  The  impact 
damage  level  cosidered  must  be  consistent 
with  detectability  by  the  inspection 
procedures  employed. 


Issued  in  Kansas  City.  Missoun  on  March 
30. 1992. 

Michael  K.  Dahl, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  92-8201  Filed  4-8-92:  8:45  am) 
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r-jf:  PA  pT, ,,!;,>(-    'jf    ri.^p    TREASURY 

in'P'-i.i   ripvpnye  Service 

26  CFR  Pa.'t  1 
IINTL-106-89] 
RIN  1545-AP71 

Certa-n  P.^vme'-ts  Made  Pursuant  to  a 
Secu'ities  Lend!  "-q  Transaction: 
hearing  Carceiia*-j'i 

agency:  internal  Revenue  Service. 

Trrasury. 

action:  Cancellation  of  notice  of  public 

neanng  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public  hearing 
on  proposed  Income  Tax  Regulations 
relating  to  the  taxation  of  certain 
payments  made  pursuant  to  cross- 
border  transfer  of  securities  subject  to 
section  1058  of  the  Internal  Revenue 
Code. 

DATES:  The  public  hearing  originally 
scheduled  for  Wednesday.  April  15, 
1992.  begiruiing  at  10  a.m.  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Boyer  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate). 
?n''_'»77_a?Ti   fnnt  q  tnll-frpfi  number). 

Sj»p'-EMtN''AR "  'nformation:  The 
subject  of  the  public  hearing  is  proposed 
regulations  proposing  amendments  to 
the  Income  Tax  Regulations  (26  CFR 
part  1)  under  sections  861.  871,  881.  894, 
and  1441  of  the  Internal  Revenue  Code 
of  1986.  A  notice  appearing  in  the 
Federal  Register  for  Thursday.  January 
9. 1992.  (57  FR  859).  announced  that  the 
public  hearing  on  the  proposed 
regulations  would  be  held  on 
Wednesday.  April  15. 1992.  beginning  at 
10  a.m.  in  the  IRS  Commissioner's 
Conference  Room,  room  3313,  Internal 
Revenue  Building,  1111  Constitution 
Avenue.  NW..  Washington.  DC. 

The  public  hearing  scheduled  for 
Wednesday.  April  15. 1992.  has  been 
cancelled. 

By  direction  of  the  Commissioner  of 
Internal  Revenue: 
Dale  D.  Goods. 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc  92-8252  Filed  4-8-92,  8:45  amj 
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Definltion  of  Affiliated  Group;  Hearing 
Cancellation 

agency:  Internal  Revenue  Service. 

Tr.-..v.ry 

action:  Cancellation  of  notice  of  public 

hearing  on  proposed  regulations. 

summary:  This  document  provides 
n.  •:  t>  <,f  cancellation  of  a  public  hearing 
on  proposed  Income  Tax  Regulations 
that  provide  rules  under  section  1504(a) 
setting  forth  circumstances  under  which 
warrants,  options,  obligations 
convertible  into  stock,  and  other  similar 
interests  will  be  treated  as  exercised  for 
purposes  of  determining  whether  a 
corporation  is  a  memeber  of  an 
affiliated  group. 

DATES:  The  public  hearing  originally 
scheduled  for  Tuesday,  April  14, 1992. 
beginning  at  10  a  ni  is  c;incp!lffi 
FOR  FURTHER  INFORMATION  CONTACT. 
Bob  Boyer  of  the  Rs>gulations  Unit. 
Assistant  Chief  Counsel  (Corporate), 
202-377-9231,  (not  a  »oll  free  number). 
SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  a  notice 
of  proposed  rulemaking  which  adds 
regulations  under  section  1504(a)(5)  (A) 
and  (B)  of  the  Code  concerning  the 
definition  of  affiliated  group.  A  notice 
appearing  in  the  Fed?ral  Register  for 
March  2, 1992,  (57  FR  "347),  announced 
that  the  public  hearing  on  the  proposed 
regulations  would  be  held  on  Tuesday. 
April  14, 1992,  beginning  at  10  a.m.  in 
room  2615.  Internal  Revenue  Building, 
nil  Constitution  Avenue.  NW, 
Washington,  DC. 

The  public  hearing  scheduled  for 
Tuesday,  April  14. 1992.  has  been 
cancelled. 

By  direction  of  the  Commissioner  of 
Internal  Revenue: 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  92-8251  Filed  4-8-92;  8:45  amj 

BtLUNQ  CO0£  4S30-01-M 


Fiscal  Service 

31  CFR  Part  357 

(Depaiiment  of  the  Treasury  Circular, 
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Regulations  Governing  Book-Entry 
Treasury  Bonds,  Notes,  and  Bills 

agency:  Fiscal  Service,  Treasurj'. 


Federal  Register  /  Vol.  57.  No.  69  /  Thursday,  April  9,  1992  /  Proposed  RuIps 


12245 


ACTION:  Proposed  rule. 


SUMMARY:  The  Department  Ib  proposing, 
for  comment,  a  revised  rule  to  govern 
Treasury  bonds,  notes,  and  bills 
("securities")  hrld  in  the  commercial 
book-entrv'  system,  also  known  as  the 
Treasury/Reserve  Automated  Debt 
Entry  System,  or  TR.A.DES.  This 
prcposed  rulemaking  is  a  continuation 
of  Treasury's  plan,  begun  in  1985.  to 
promulgate  new  regulations  to  govern 
all  Treasury  marketable  securities 
issued  exclusively  in  book-entry 
(uncertificated)  form.  The  rules 
proposed  here  will  apply  only  to 
Treasury  marketable  securities  held  in 
the  comimercia!  book-entry  system  m 
accounts  at  Federal  Reserve  Banks  and 
which  may  also  simultaneously  be 
reflected  in  accounts  of  financial 
institutions  and  broker/dealers.  They 
will  replace  existing  rules  in  31  CFR  part 
30e,  subpart  0,  and  31  CFR  part  350, 
subpart  B.  The  proposed  rules  do  not 
applv  to  securities  held  in  the 
1  RF.ASURY  DIRECT  Book-Entry 
Securities  System  (TREASURY 
DIRECT). 

DATES:  Comments  must  be  submitted  on 
or  before  September  7,  1992. 
ADDRESSES:  Send  comments  to  the 
Office  of  the  Chief  Counsel.  Bureau  of 
the  FHiblic  Debt,  room  503-  E  Street 
Building.  Washington.  DC  2023SMJ(Xn. 
Comments  received  will  be  available  f.  ir 
public  inspection  and  copying  at  the 
Treasury  Department  Library,  room 
5030,  Main  Treasury  Building.  1500 
Pennsylvania  Avenue,  NW,  Washington. 
UC  30220, 

FOR  FURTHER  INFORMATION  CONTACT: 
Calvin  Nmomiya.  Chief  Counsel.  (202) 
219-3320.  or  Cynthia  Reese.  Deputy 
Chief  Counsel"  (202)  219-3320, 
SUPPLEMENTARY  INFORMATION: 

1  Background 

Fart  357  of  title  31.  Code  of  Federal 
Regulations,  is  intended  to  be  the 
complete  set  of  regulations  that  will 
apply  to  securities  maintained  in  either 
of  two  book-entrv  svstems,  TRADES  or 
TREASURY  DIRECT  On  March  14. 1986 
and  NovemiDer  28,  1986,  Treasury 
published  for  comment  the  portion  of 
part  357  that  will  govern  securities  held 
in  the  commercial  book-entry  system  or 
TRADES.  See  51  FR  6846:  51  "FR  43027. 
Due  to  other  mandated  priorities,  that 
portion  of  part  357  has  not  yet  been 
issued  in  final  form. 

In  May  1986,  the  portion  of  part  357 
applicable  to  securities  held  m  the 
TREASURY  DIRECT  Book-Entry 
Securities  System  was  issued  in  final 
form.  (See  the  regulations  currently 
contained  m  31  CFR  part  357,  primarily. 


subpart  C).  The  TRADES  regulations 
l)einB  proposed  here,  upon  final 
adoption,  will  add  a  new  subpart  B.  and 
additional  sections  of  subparts  A  and  D, 
to  part  357.  (For  clarity  and 
completeness,  some  of  the  provisions  of 
subparts  A  and  D  which  were 
■  romulgated  in  final  form  with  the 
1  REASIIRY  DIRECT  regulations,  are 
also  republished  here  1 

This  revision  of  the  TRADES 
regulations  is  being  published  in 
proposed  rather  than  final,  form  for  the 
following  reasons  First,  the  comments 
on  the  last  proposed  version  of  the 
regulations  raised  a  number  of  complex 
issues  having  significance  for  the 
government  securities  market.  Second. 
efforts  by  other  groups  (described 
below  j  to  address  some  of  the  same 
issues  have  enhanced  awareness  and 
understanding  of  those  issues  and  have 
added  to  the  desirability  of  securing  the 
benefit  of  additional  public  comment. 
Third,  the  amount  of  time  that  has 
passed  since  the  last  proposal  was 
published  and  the  changes  that  have 
occurred  in  the  regulation  of  the 
Xovemmenl  securities  market  make  it 
likely,  in  any  event,  that  commenters 
will  now  have  a  different  or  added 
perspective  on  the  issues  presented  in 
the  regulations  Specific  requests  have 
also  been  received  to  publish  the 
retrulations  aeam  in  proposed  form. 

The  other  groups  that  have  been 
addressing  Similar  or  related  issues 
include  the  American  Bar  Association 
Advisory  Committee  on  SetUement  of 
Market  Transactions;  the  Securities  and 
Exchange  Commission  Market 
Transactions  Advisory  Committee;  and 
the  National  Cor.ference  of 
Commissioners  on  Umform  Slate  Laws 
(NCCUSL)  Drafting  Committee  to  Revise 
Uniform  Com.mercial  Code  article  8. 
Other  organizations  or  groups  may  also 
have  been  involved  in  an  examination 
of  related  issues,  but  they  will  not  be 
specifically  described  here. 

The  ABA  Comm.ittee  was  "charged 
with  reviewing  State  and  Federal  law 
concerning  the  transfer  and  perfection  of 
interests  in  securities  and  other 
financial  instruments  and  making 
recommendations  that  would  ensure  the 
clarity  and  uniformity  of  legal  relations 
regarding  the  transfer  and  perfection  of 
interests  in  securities  and  other 
financial  instruments  and  priorities 
among  competing  claims  to  those 
interests."  The  ABA  Committee 
produced  an    Exposure  Draft  for 
Comment,"  dated  Feb.njary  15. 1991.  The 
exposure  draft  was  puijiished  in  the 
November  1991  Business  Lawyer. 

The  SEC  Advisory  Committee,  which 
was  formed  under  serlion  17A(n  of  the 
Securities  Ejcchange  Act  of  1934,  and  it« 


first  meeting  on  October  29, 1991.  The 
Advisory  Committee's  responsibilities 
include  assisting  the  Commission  in 
identifying  Stale  and  Federal  laws  that 
may  impede  the  safe  and  efficienl 
clearance  and  settlement  of  securities 
transactions  and  advising  the 
Commission  on  whether  and  how  to  use 
its  authority  under  the  Market  Reform 
Act  of  1990,  to  adopt  in  certain 
circumstances  uniform  Federal  rules 
regarding  rtie  transfer  and  pledge  of 
securities.  SEC  Rel.  No.  34-29801  (Oct.  9, 
1991). 

The  NCCUSL  Drafting  Committee  was 
formed  this  year  and  most  recently  met 
on  October  25-27. 1991.  Representatives 
from  Treasury  are  attending  these 
meetings.  Given  the  fact  that  these 
proposed  regulations  rely  a  great  deal 
on  the  principles  in  Article  8  of  the 
Uniform  Commercial  Code,  the 
Department  is  keenly  interested  in 
monitoring  the  progress  of  the  NCCUSL 
group.  Moreoever.  it  would  be  desirable, 
ultimately,  to  have  the  same  law  apply 
to  U.S.  Treasury  securities  as  applies  to 
other  securities,  to  the  extent  possible. 
At  the  same  time,  however,  it  should  be 
recognized  that  Treasury,  as  an  issuer  of 
securities  backed  by  the  full  faith  and 
credit  of  the  United  States,  has  some 
unique  concerns.  In  view  of  the  length  of 
time  that  this  regulatory  project  has 
been  pending,  the  Department  has 
concluded  that  it  would  be  of  assistance 
to  participants  in  the  Government 
securities  market  to  have  the  benefit  of 
Treasury's  most  recent  thinking,  and 
also  to  have  an  opportunity  to  comment 
on  the  regulations  in  the  context  of  other 
initiatives  carrently  under  way. 
Treasury  continues,  however,  to  be 
supportive  of  the  efforts  of  the  NCCUSL 
and  other  groups  and  welcomes  the 
opportunity  of  joining  in  a  critical 
examination  of  issues  relating  to  the 
transfer  and  pledge  of  book-entry 
securities. 


n.  Summarv 


t  .(I'Tiinci 


t^  Received 


A  total  of  nine  letters  were  received 
on  the  November  28. 1986  proposal 
Some  of  these  letters  represented  joint 
assessments  of  various  individuals  or 
entities. 

Three  of  the  letters  stated  that  the 
proposed  regulations  should  be  adopted 
in  substantially  the  same  form,  with 
various  technical  and  clarifying 
changes.  Two  of  the  letters  appeared 
generally  to  endorse  the  overall 
approach  of  the  regulations,  but 
suggested  that  another  proposal  should 
be  published  for  comment  before 
adoption  of  a  final  rule.  Two  other 
letters  stated  no  view  on  the  regulations 
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as  a  whole,  but  only  dealt  with  specific 
issues. 

One  letter,  submitted  jointly  by  two 
banks,  opposed  the  adoption  of  the 
regulations  of  several  grounds.  This 
letter  urged  the  retention  of  concepts 
contained  in  the  existing  book-entry 
regulations.  Finally,  one  letter  generally 
expressed  opposition  to  the  elimination 
of  paper  securities  ceritificates. 

Most  of  the  letters  received  were 
lengthy  and  very  detailed  in  providing 
comments  on  numerous  technical  points. 
The  Treasury  found  these  comments 
extremely  useful  in  making  the  revisions 
described  herein.  Although  some  minor 
comments  are  not  described  here  in 
detail,  all  comments  have  been 
considered  in  the  formulation  of  this 
revision. 

The  major  areas  that  were  the  source 
of  comments  were  (1)  the  issue  of 
Federal  preemption  of  State  law;  (2)  the 
basic  transfer  rules;  (3)  the  provisions  of 
warranties;  and  (4)  risks  in  the 
payments  process.  These  areas  are 
discussed  under  the  appropriate 
sections  in  the  section-by-section 
Analysis. 

In  connection  with  the  comments  that 
generally  opposed  the  regulations,  the 
Department  has  concluded  that 
proceeding  with  this  regulatory  project 
is  appropriate  and  would  in  fact  appear 
to  be  beneficial  for  the  vast  majority  of 
market  participants  and  investors.  The 
Treasury  continues  to  hold  the  view  that 
promulgation  of  these  regulations  is 
within  its  authority,  as  more  fully 
explained  in  connection  with  the 
comments  on  proposed  §  357.2. 

As  noted  in  earlier  proposals,  the 
elimination  of  physical  certificates  has 
received  widespread  acceptance,  and 
the  Department  intends  to  continue 
issuing  its  securities  exclusively  in 
paperless  (book-entry-form.  As  an 
alternative  to  the  commercial  book- 
entry  system,  investors  have  the  option 
of  m.aintaining  a  book-entry  securities 
account  directly  with  the  Treasury  in  the 
TREASURY  DIRECT  book-entry 
securities  system  (see  31  CFR.  part  357, 
subpart  C).  That  system  was  specifically 
designed  to  accommodate  those 
investors  who  typically  purchased,  and 
held  to  maturity,  paper  securities  in 
registered  form. 

II!  Section-by-Section  Analysis 

Section  357.0 — Dual  book-entry 
systems;  357.20 — Authority  of  Federal 
Reserve  Banks;  357.40 — Additional 
requirements;  357.41 — Waiver  of 
regulations;  357.43 — Liability  for 
transfers  to  and  from  TREASURY 
DIRECT;  357.44— Notices  of  attachment 
for  securities  in  TRADES:  357.45— 
Supplements,  amendments  or  revisions. 


No  comments  were  received  on  these 
sections.  No  substantive  changes  have 
been  made  to  the  language  of  these  rules 
as  previously  proposed. 

Section  357.1    Applicability 

This  section  sets  out  a  proposed  rule 
for  the  effective  date  and  applicability 
of  these  regulations  to  transactions  in 
book-entry  securities. 

A.  March  14, 1986  Proposal 

The  first  proposal  published  for 
comment  included  the  basic  rule  that  the 
regulations  would  apply  to  all 
transactions  in  book-entry  securities 
that  occur  sixty  days  after  publication  of 
the  regulations  in  final  form.  In  addition, 
however,  existing  rights  would  be 
preserved  where  they  were  acquired  in 
transactions  in  outstanding  securities 
that  occurred  before  the  effective  date. 

B.  November  28, 1986  Proposal 

The  only  substantive  change  that  was 
made  in  this  section  in  the  second 
proposal  published  for  comment  was  the 
addition  of  a  rule  in  proposed  paragraph 
(b).  That  rule  specifically  permitted  the 
parties  to  a  transaction  that  would 
involve  two  or  more  transfers  (such  as  a 
repurchase  transaction)  and  that  would 
continue  beyond  the  effective  date,  to 
agree  in  writing  that  the  entire 
transaction  would  be  governed  by  either 
the  new  regulations  or  existing 
regulations  (31  CFR,  part  306.  subpart  O; 
31  CFR,  part  350.  subpart  B). 

C.  Comments  on  November  28, 1988 
Proposal 

Several  comments  were  received  on 
this  section  to  the  effect  that  the  rule  in 
proposed  paragraph  (b),  described 
above,  should  not  require  a  written 
agreement.  One  commenter  also 
suggested  that  any  such  agreement 
permitting  choice  of  applicable 
regulations  would  not  provide  notice  to 
third  parties,  who  could  assert  a  claim 
to  the  securities  in  question  but  would 
not  be  parties  to  the  agreement. 

D.  Treasury  Response 

This  section  has  been  substantially 
revised.  First,  former  paragraph  (a)(1), 
which  specified  that  a  security  could  not 
be  maintained  in  TREASURY  DIRECT 
unless  it  was  specifically  eligible  to  be 
maintained  in  TREASURY  DIRECT,  has 
been  deleted.  At  the  time  this  provision 
was  originally  drafted,  only  a  limited 
number  of  issues  of  securities  were 
eligible  to  be  maintained  in  TREASURY 
DIRECT.  At  the  present  time,  however, 
all  outstanding  issues  of  Treasury 
bonds,  notes,  and  bills  are  eligible  to  be 
maintained  in  that  system  (see  55  FR 
7079.  February  28. 1990).  It  should  be 


noted  that  neither  STRIPS  (the  interest 
and  principal  components  of  a  security 
that  has  been  divided  into  such  into 
such  components  and  are  traded 
separately)  nor  CUBES  (physical 
coupons  detached  from  Treasury 
obligations  and  converted  to  book-entry 
form  under  31  CFR  part  358)  are  eligible 
by  their  terms  to  be  maintained  in 
TREASURY  DIRECT.  This  limitation 
need  not  be  specifically  incorporated  in 
this  section  of  the  regulations  to  make  it 
operative,  however:  see  revised  section 
357.12(d),  which  makes  clear  that  a 
security  may  be  transferred  from  an 
account  in  fR.-\DES  to  an  account  in 
TREASURY  DIRECT  only  if  the  security 
is  eligible  to  be  maintained  in 
TREASURY  DIRECT  by  the  terms  of  its 
offering  or  official  notice. 

Second,  the  rule  in  former  paragraph 
(b),  which  would  have  permitted  the 
parties  to  a  transaction  involving  two  or 
more  transfers  that  "bridge"  the 
effective  date  to  agree  that  the  entire 
transaction  would  be  governed  either  by 
the  current  regulations  or  the  new 
regulations,  has  also  been  deleted.  Ti.s 
rule  was  intended  to  provide  an  optic  i 
for  transactions  such  as  repurchase 
transactions  that  are  begun  (by  one 
transfer)  before  the  effective  date  and 
completed  (by  a  second  transfer)  after 
the  effective  date.  The  Department  his 
reconsidered  this  rule  in  light  of  the 
comment  concerning  notice  to  third 
parties.  Although  the  rule  was  intended 
to  provide  flexibility  to  parties  involved 
in  repurchase  transactions,  it  appears 
that  it  would  be  undesirable  to 
introduce  an  element  of  uncertainty  as 
to  which  regulations  could  apply. 

The  proposed  revision  of  paragraph 
(a)  of  this  section  is  based  on  an 
approach  in  U.C.C.  article  10  ("Effective 
Date  and  Repealer.")  Although  the  new 
regulations  would  still  apply  to 
transactions  entered  into  on  or  before 
the  effective  date,  transactions  entered 
into  before  that  time  would  be 
terminated,  completed,  or  consummated 
as  required  or  permitted  by  the 
regulations  then  in  effect.  This  provision 
is  intended  to  preserve  the  basis  for 
long-term  pledge  arrangements  such  as 
those  that  underlie  existing  bond  issues. 
It  would  also  provide  for  the  re-transfer 
of  the  same  securities  to  unwind  a 
repurchase  transaction  under  the  same 
mles  as  the  original  transfer.  The 
proposed  language  to  the  effect  that 
transactions  "are  to  be"  completed 
under  the  existing  regulations  is 
intended  to  preclude  the  parties  to  a 
transaction  from  choosing  to  apply  the 
new  regulations  to  the  completion  of  a 
transaction  begun  before  the  effective 
date.  The  provision  is  not  intended,  as  a 
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general  mattpr,  however,  tn  perpetuate 
the  applicabihty  of  the  exiKting 
regulations  to  master  repurchase 
contracts  indefinitely. 

Section  357. 2    Go vern ing  Lew 

This  section  deals  with  the  law 
govemirtg  the  rights  and  obligations  of 
the  United  States  and  other  persons 
with  respect  to  book-entry  Treasury 
securities  to  which  this  Part  wil!  appi\ 

A.  March  14, 1986  Proposal 

In  the  first  proposal  published  for 
comment,  this  section  provided  that  the 
rights  and  obligations  of  the  United 
States,  including  the  Department  and  the 
Federal  Reserve  Banks  when  acting  as 
fiscal  agents  of  the  United  States,  would 
be  governed  solely  by  applicable 
Federal  law.  It  also  provided  that  the 
rights  and  obligations  arising  out  of 
interests  in  securities,  other  than  the 
rights  and  obligations  of  the  United 
States,  would  be  governed  by  applicable 
Federal  law  and.  to  the  extent  not 
inconsi'^tent  with  such  applicable 
Federal  iaw  by  State  and  local  law. 

B  November  28.  1986  Proposal 

In  the  second  proposal  published  for 
comment,  this  section  was  revised  in 
two  respects.  First,  in  connection  with 
the  nghts  and  obligations  arising  out  of 
interests  m  seciirities  of  persons  other 
than  the  United  States  generally,  it  was 
proposed  that  such  rights  and 
obligations  would  be  governed 
completely  by  applicable  Federal  law. 
This  approach  of  total  preemption  of 
State  law  was  proposed  "to  emphasize 
the  Federal  interest  motivating  the  rule, 
and  given  the  broad  authority  of  the 
Department  to  promulgate  regulations 
relating  to  Treasury  securities  *  *  *."  51 
FR  43030  The  Department  anticipated 
that  m  accordance  with  the  rationale 
articulated  in  United  States  v.  Kimbell 
Foods.  440  U.S.  715  (1979],  principles 
derived  from  State  law  would  be 
incorporated  into  applicable  Federal  law 
as  the  rule  for  decision  in  appropriate 
cases  where  the  relevant  issues  were 
not  addressed  explicitly  in  the 
regulations. 

The  second  change  that  was  made  in 
the  November  28, 1986  proposal  was 
adopted  in  response  to  comments  that 
were  specifically  solicited  on  the 
question  of  what  law  should  govern 
securities  held  by  book -entry  custodians 
at  a  place  outside  the  United  States.  A 
new  provision,  paragraph  (c),  was  added 
that  stated  that  the  rights  and 
obligations,  other  than  rights  and 
obligations  of  the  United  States,  arising 
out  of  interests  in  securities  maintained 
on  the  books  of  a  book-entry  custodian 
at  a  place  outside  the  United  States, 


would  be  gdvemed  bv  the  foreign  law 
appiicabip  to  the  bi:sinpss  of  the  book- 
entry  custodian,  unless  the  book-entry 
custodian  and  its  customer  had  made  a 
valid  choict'  of  Federal  lav^ 

C.  Comments  on  November  28. 1986 
Proposal 

The  provisions  on  governing  law  were 
a  major  source  of  comment.  In  general 
two  bank  commenters.  in  a  joint  letter, 
and  another  group  of  individuals  who 
are  members  of  a  committee  on 
uncertificated  debt  securities  of  a 
section  of  a  national  bar  association, 
who  submitted  a  single  letter,  expressed 
the  view  that  the  extent  of  Federal 
preemption  set  out  in  the  regulations 
was  too  far-reaching.  These  commenters 
were  concerned  that  with  total 
preemption,  considerable  uncertainty 
would  be  created  as  a  consequence  of 
the  undeveloped  state  of  Federal 
common  iaw.  They  pointed  out  that 
even  if  a  Federal  court  were  to 
incorporate  State  law  as  the  rule  for 
decision  in  a  given  case,  the  possibiHty 
that  the  court  would  fashion  a  unique 
Federal  rule  would  always  exist.  Two  of 
these  commenters  also  contended  that 
the  Treasury  lacked  the  authority  to 
completely  preempt  State  law. 

In  contrast,  two  other  bank 
commenters,  as  well  as  the  Public 
Securities  Association,  endorsed  the 
concept  of  complete  Federal  preemption, 
and  suggested  that  specific  Federal 
regulations  were  needed  in  additional 
areas.  Although  these  commenters 
generally  viewed  the  provisions  in  the 
proposed  regulations  as  a  desirable  and 
needed  step  in  creating  certainty  among 
various  market  participants,  they  were 
also  concerned  about  the 
unpredictability  of  results  in  matters  not 
addressed  in  the  regulations.  As  a 
consequence,  the  Public  Securities 
Association  suggested  the  inclusion  of 
specific  additional  provisions  in  other 
areas  such  as  remedies.  The  two  bank 
commenters  proposed  that  a  task  force 
or  committee  of  experts  be  formed  to 
develop  a  uniform  federal  code  to  cover 
such  other  areas. 

All  of  the  above  commenters  also 
made  specific  suggestions  with  respect 
to  particular  areas  of  law  that  should,  or 
should  not,  be  addressed  in  the 
regulations. 

One  of  the  commenters  that  favored 
reducing  the  degree  of  federal 
preemption  suggested  that  preemption 
be  "confined  exclusively  to  issues  of 
transfer  of  Treasury  securities  and 
interests  therein,  entitlement  to 
payments  made  thereon,  protection  of 
payments  as  they  flow  from  the 
Treasury  through  intermediaries  to 
investors,  and  creation,  perfection  and 


pnority  of  secunty  interests  thertin.' 
This  letter  also  listed  a  number  of  areas 
that  should  be  left  to  State  law, 
including  remedies  for  wrongful 
transfers:  remedies  and  damages 
generally;  conversion  by  agents  or 
bailees;  rights  of  setoff;  the  rights  and 
duties  of  secured  parties^  and  limitation 
of  actions.  Another  commenter  took  the 
position  that  the  extent  of  Federal 
preemption  should  be  no  greater  than 
that  set  out  in  the  existing  regulations  in 
31  CFR  part  306.  with  one  change  to 
address  an  issue  that  had  arisen  in 
litigation  relating  to  competing 
claimants. 

Of  these  commenters  who  urged  that 
additional  matters  be  addressed  by 
Federal  law  or  regulation,  two 
specifically  mentioned  the  area  of 
remedies  as  an  area  where  a  more 
explicit  Federal  pronouncement  was 
necessary.  One  of  the  commenters 
suggested  specific  additions  to  the  rules 
to  cover  remedies  for  wrongful  transfers; 
remedies  of  secured  parties  upon 
default;  rights  of  a  debtor  upon  default' 
and  remedies  apphcable  to  persons  with 
an  interest  pursuant  to  a  repurchase 
agreement.  These  specific  provisions 
were  proposed  because  the  commenter 
had  concluded  either  that  State  law 
remedies  were  inadequate,  or  that 
special  remedies  otherwrise  were  needed 
to  address  the  unique  nature  of 
securities  in  TRADES.  Finally,  one 
commenter  urged  the  adoption  of  a 
Federal  rule  that  would  expressly 
provide  that  the  parties  to  a  transaction 
could  by  agreement  choose  the 
applicable  State  law.  That  commenter 
viewed  such  a  provision  as  a  useful  too! 
to  deal  with  issues  not  explicitly 
addressed  in  the  regulations  and  as  a 
means  of  avoiding  litigation  over 
questions  such  as  whether  such  a  choice 
of  law  would  be  binding  and  whether 
there  were  sufficient  contacts  with  the 
State  selected  to  support  the  selection. 

One  comment  was  also  made  on 
paragraph  (c)  of  this  section,  dealing 
with  the  rights  and  obligations  arising 
out  of  interests  in  securities  maintained 
on  the  books  of  a  foreign  book-entry 
custodian.  The  commenter  urged  that 
this  provision  be  deleted,  on  the  basis 
that  its  imforeseeable  effects  could 
distort  the  scheme  of  priorities  and  other 
results  intended  by  the  proposed  rules. 

D.  Treasury  Response 

After  consideration  of  all  the 
comments,  and  upon  further 
examination  of  the  governing  law  issue, 
the  Department  has  concluded  that  for 
the  following  reasons,  it  would  be 
appropriate  to  articulate,  in  a  more 
systematic  way,  the  Federal  interest  that 
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is  the  basis  for  the  promulgation  of  these 
regulations. 

The  matter  that  appeared  to  be  of 
most  concern  to  commenters — whether 
or  not  they  favored  extensive 
preemption  of  State  law  in  these 
regulations — was  the  matter  of  the 
unpredictability  of  the  substantive  rule 
that  might  be  applied  by  a  court  in  a 
case  involving  an  issue  not  explicitly 
addressed  in  ihe  regulations.  In  other 
words,  would  a  court  view  the  Federal 
interest  in  the  issue  being  considered  as 
sufficiently  clear  to  outweigh  the  State 
interest  in  having  its  own  law  apply, 
thus  requiring  the  articulation  of  a 
distinctive  Federal  rule?  Clearly,  the 
characterization  of  the  Federal  interest, 
as  reflected  in  these  regulations,  is  a  key 
factor  in  anticipating  whether  a  court 
would  choose  to  fashion  a  Federal  rule. 
In  the  Department's  view,  the  Federal 
interest  is  also  the  basis  for  determining 
what  substantive  areas  should  be 
addressed  in  the  regulations.  The 
Federal  interest  flows  out  of.  and  is 
derived  from,  the  Department's 
authority  to  promulgate  these 
regulations. 

The  Departments  position  continues 
to  be  that  it  has  broad  authority  under 
chapter  31  of  title  31  of  the  U.S.  Code  to 
prescribe,  by  regulation,  the  terms  and 
conditions  of  United  States  Treasury 
securities.  This  authority  was  granted  by 
Congress  under  the  constitutional 
bonowing  power. 

The  basic  Federal  interest  in 
promulgating  these  regulations  is  to 
provide  that  degree  of  certainty  in  the 
law  that  is  needed  by  participants  in  the 
Government  securities  market  to 
facilitate  transactions  in  book-entry 
securities  and  to  assure  the  continued 
liquidity  and  efficiency  of  the  market. 
This  interest  is  not  unlike  the  Federal 
interest  reflected  in  the  savings  bond 
regulations,  as  articulated  in  Free  v. 
Bland.  369  U.S.  663  (1962).  which  was  to 
make  the  bonds  attractive  to  investors, 
thereby  encouraging  sales  of  bonds  and 
contributing  to  the  successful 
management  of  the  national  debt.  For 
the  most  part,  therefore,  the  substantive 
areas  addressed  herein  are  those  areas 
that  are  critical  to  day-to-day  operations 
of  the  government  securities  market.  The 
one  area  that  has  been  addressed  that 
will  generally  have  significance  only  in 
the  extraordinary,  rather  than  the 
ordinary,  situation,  is  the  resolution  of 
com.peting  claims.  Based  on  the 
comments  on  these  regulations  and 
other  expressions  of  market 
participants,  however,  it  appears  that 
the  area  of  competing  claims  is  an  area 
of  paramount  concern  and  importance 


even  for  day-to-day  operations  of  the 
market. 

The  need  to  provide  legal  certainty  in 
these  regulations  finds  its  basis  in 
considerations  of  existing  law  as  well  as 
the  nature  of  the  system  in  which 
Treasury  book-entry  securities  are 
maintained. 

As  noted  when  these  regulations  were 
first  proposed  for  comment,  there  is  a 
lack  of  uniformity  in  State  law  on 
securities  transactions  because  not  all 
states  have  adopted  the  revised  article  8 
of  the  Uniform  Commercial  Code,  which 
recognizes  the  existence  of 
uncertificated  securities.  Such  a  lack  of 
uniformity  is  undesirable,  given  the 
nationwide  scope  of  the  government 
securities  market.  In  addition,  the  results 
that  may  be  derived  from  State  law 
under  either  version  of  article  8  may 
simply  be  unacceptable  or  too  unclear 
for  a  market  which  is  the  largest,  most 
competitive  and  liquid  financial  market 
in  the  world,  and  which  is  characterized 
by  a  huge  volume  of  trading  involving 
large  extensions  of  credit. 

Another  key  element  that  contributes 
to  the  need  for  certainty  is  the 
commercial  book-entry  system  itself. 
Approximately  96%  of  Treasury 
marketable  securities  are  recorded  and 
held  in  this  system,  which  was 
developed  by  the  Treasury  and  Federal 
Reserve.  The  reality  is  that,  in  a  certain 
sense,  the  characteristics  of  the  system 
dictate  the  characteristics  of  the  book- 
entry  security  lodged  therein. 

Securities  in  the  commercial  book- 
entry  system  are  evidenced  in  the 
aggregate  on  the  books  of  the  Federal 
Reserve  Banks,  acting  as  Treasury's 
fiscal  agents.  The  details  of  particular 
investors'  holdings  of  these  same 
securities  are  recorded  on  the  books  of 
book-entry  custodians  that  are  linked 
either  directly  to  the  Federal  Reserve  or 
indirectly  through  one  or  more  other 
book-entry  custodians.  The  commercial 
book-entry  system  through  which 
Treasury  securities  are  recorded  and 
held  thus  consists  of  a  hierarchical 
structure  of  interlinked  tiers  of  accounts. 
For  example,  an  individual  investor  may 
hold  a  Treasury  note  through  a 
government  securities  dealer,  which  in 
turn  maintains  its  own  and  the 
aggregate  of  its  customers'  securities 
through  accounts  at  a  clearing  bank.  The 
clearing  bank  in  turn  holds  its  own  and 
the  aggregate  of  its  customer  (including 
the  dealer)  securities  in  accounts  at  a 
Federal  Reserve  Bank.  The  hierarchical 
nature  of  the  system  means  that  entities 
such  as  the  clearing  bank  and  the 
Federal  Reserve  Bank,  in  the  example 
above,  will  not  generally  be  aware  of 
the  identity  or  holdings  of  the  individual 


investor  and  the  individual  investor  will 
not  necessarily  be  aware  of  the  entities 
through  which  his  or  her  security  is 
being  held. 

It  is  not  possible  for  most  investors 
holding  Treasury  securities  through  this 
system  to  have  the  securities  registered 
directly  on  the  books  of  Treasury's  fiscal 
agents,  the  Federal  Reserve  Barks.  In 
the  case  cited  above,  the  investor's 
security  will  be  reflected  simultaneously 
both  in  detail  at  one  level  and  as  part  of 
aggregate  holdings  at  upper  levels  of 
accounts  in  the  system. 

Another  distinctive  feature  of  the 
commercial  book-entry  system  is  the 
absence  of  physical  certificates  at  any 
level.  In  contrast  to  some  other 
securities  systems  currently  in  place,  no 
certificates  are  maintained  at  a  central 
depositary. 

In  summary,  in  determining  whether 
or  not  a  particular  issue  should  be 
addressed  in  the  regulations,  the 
Department  has  had  to  decide  whether 
the  issue  is  of  critical  importance  to  the 
functioning  of  the  day-to-day  operations 
of  the  government  securities  market.  The 
answer  rests  on  the  extent  of 
uncertainty  and  lack  of  uniformity  in 
existing  law,  and  the  degree  to  which 
the  issue  is  fundamentally  related  to  the 
features  of  the  comm.ercial  book-entry 
system  on  which  the  Treasury  depends 
for  the  marketing  of  most  of  its  debt 
securities. 

Applying  the  above  criteria,  the 
Departm.ent  h.is  decided  not  to  address 
substantially  new  areas  such  as 
remedies  in  these  regulations.  It  is  noted 
that  one  group  that  com.mented  on  the 
regulations  specifically  urged  that  such 
matters  be  left  to  State  law.  Although  it 
is  evident  that  there  are  some 
substantive  areas  where  the  existence  of 
a  Federal  interest  is  arguable,  but  not 
necessarily  clear,  the  Departm.ent  has 
concluded  that  it  would  be  preferable  to 
.  leave  these  areas  to  State  law. 

Paragraph  (b)  of  this  section  of  the 
regulations  has  been  revised  to  provide 
generally  that  the  rights  and  obligations 
arising  out  of  interests  in  Treasury  book- 
entry  securities  are  governed  by  Federal 
law  set  out  in  the  regulations  and  other 
terms  of  the  offering;  Federal  statutory 
law  to  the  extent  applicable;  and  other 
Federal  law  interpreting  the  terms  of  the 
offering.  To  the  extent  not  inconsistent 
with  such  Federal  law.  State  and  local 
law  would  apply.  This  paragraph  is 
intended  to  reflect  the  Depa.'-tmient's 
view  that  a  court  would  apply  Federal 
law  in  resolving  issues  arising  directly 
from  the  provisions  of  the  regulations 
that  vary  existing  State  law  as  a 
consequ3nce  of  the  Federal  interest 
expressed  herein.  Examples  of  such 
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provisions  are  the  clearing  iifn  priority 
and  the  status  of  a  good  faith  transferee. 
In  cases  inv  oK  ing  issues  that  do  not 
affect  the  viability  of  the  Treasury 
commercial  book-entry  operations  and 
that,  in  fact,  have  no  relationship  to  the 
regulations  other  than  the  fact  that  a 
book-entry  Treasury  security  may  be  the 
type  of  property  involved  in  a  dispute 
(such  as  entitlement  to  a  decedent's 
securities  held  by  a  book-entry 
custodian,  for  example).  State  and  local 
law  clearly  would  govern  the  resolution 
of  the  issue. 

Where  the  regulations,  for  purposes  of 
clarity  or  completeness,  simply  restate 
existing  State  law  principles,  then 
application  of  State  law  interpretations 
of  those  principles  would  generally  be 
consistent  with  the  Federal  interest. 
Examples  of  provisions  in  the 
regulations  that  restate  recognized  State 
law  principles  are  the  rights  of  a 
transferee  acquired  upon  transfer 
(section  357.11).  and  the  elements 
involved  in  establishing  good  faith 
transferee  status  (good  faith,  lack  of 
notice,  etc.).  Note.  also,  that  under  this 
proposal,  definitions  in  article  1  of  the 
model  version  of  the  U.C.C.  would  be 
adopted  as  Federal  law  in  these 
regulations  (see  proposed  section  357.3). 
Thus,  there  will  be  a  uniform  definition 
of  terms  such  as  "good  faith."  "notice," 
and  "value." 

It  is  hoped  that  under  the  revised 
formulation  of  the  governing  law 
provision,  which  will  allow  for  the 
application  of  State  law  to  a  greater 
extent  than  that  contemplated  in  the 
November  1986  version,  that  an 
extensive  scheme  of  Federal  regulation 
specifically  for  Treasury  securities  will 
not  be  necessary.  Recognizing  that 
existing  State  law  may  still  not  provide 
entirely  satisfactory  or  complete 
answers  in  many  cases,  the  Department 
nevertheless  urges  any  commenters  on 
this  issue  to  focus  on  whether  the 
remaining  degree  of  uncertainty  in  a 
given  area  will  actually  have  a 
discernible  adverse  impact  on 
transactions  in  Treasury  book-entry 
securities. 

The  provision  relating  to  securities 
held  by  foreign  book-entry  custodians 
(paragraph  (cj)  has  been  retained.  With 
respect  to  the  comment  concerning  the 
unexpected  results  that  could  occur  in 
the  application  of  the  foreign  law 
provision,  it  might  be  useful  to  note  here 
that  the  Department  originally  added  the 
foreign  law  provision  at  the  urging  of  an 
operator  of  an  international  clearance 
system,  which  stated  that  the 
application  of  U.S.  law  to  participants  in 
the  system  subject  to  non-U.S.  law 
would  cause  serious  disruptions  in  its 


operatiu.ns.  That  entity  also  pointed  out 
that  principles  of  international  comity 
would  suggest  that  U.S.  law  should  not 
intrude  into  legitimate  business 
arrangements  conducted  outside  the 
U.S.  pursuant  to  non-U.S.  law.  The 
Department  is  still  persuaded  that  the 
concerns  and  principles  referred  to 
above  warrant  the  retention  of  the 
foreign  law  provision.  It  is  only 
applicable  to  persons  whose  securities 
are  maintained  on  the  books  of  a  book- 
entry  custodian  at  a  place  outside  the 
United  States. 

Proposed  paragraph  (d)  simply 
incorporates  into  this  section  a  sentence 
that  was  formerly  included  in  the 
definition  of  a  "security"  in  section 
357,3.  It  is  intended  to  make  clear  that  a 
Treasury  book-entry  security  would  be 
deemed  to  be  a  "security"  even  in  a 
state  that  has  not  adopted  a  version  of 
the  Uniform  Commercial  Code  providing 
for  uncertificated  securities. 

Concerning  the  comment  to  the  effect 
that  a  regulatory  provision  should  be 
included  to  permit  the  parties  to  a 
transaction  to  choose  the  applicable 
State  law,  without  regard  to  whether 
there  are  sufficient  contacts  with  the 
State  selected,  the  Department  has 
decided  not  to  include  such  a  provision 
because  of  concerns  that  the  choice  of 
applicable  law  could  operate  to  the 
prejudice  of  third  persons  not  parties  to 
the  agree.ment.  Nevertheless,  the  parties 
to  a  transaction  would  continue  to  have 
the  ability  to  agree  that  the  law  of  a 
particular  state  will  govern  their  rights 
and  duties  (to  the  extent  not  specified  in 
these  regulations),  provided  the 
transaction  bears  a  reasonable  relation 
to  the  state  chosen,  pursuant  to  U.C.C. 
§  1-105.  (Note  that  the  specific 
applicable  law  provision  in  article  8  {§ 
8-106)  would  not  apply,  because  that 
provision  is  limited  to  matters  dealing 
with  the  validity  of  a  security,  the 
effectiveness  of  registration  by  the 
issuer,  and  certain  rights  and  duties  of 
the  issuer.) 

Section  357.3    Definitions 

This  section  sets  out  the  definitions  of 
various  terms  used  in  this  part. 

A.  March  14, 1986  Proposal 

The  first  proposal  on  TRADES 
restated  many  of  the  definitions  that  had 
already  been  proposed  in  connection 
with  the  promulgation  of  the  regulations 
on  securities  held  in  the  TREASURY 
DIRECT  book-entry  system.  In  addition, 
terms  relevant  to  TRADES  were 
included  for  the  first  time,  such  as  the 
definition  of  a  "book-entry  custodian." 


B.  November  28. 1986  Proposal 

New  definitions  of  "clearing  bank." 
"clearing  lien,"  "clearing  services." 
"depository  institution"  and  "issue" 
were  included  in  the  second  proposal 
published  for  comment. 

C.  Comments  on  November  28. 1986 
Proposal 

Some  comments  were  received  on 
various  definitions  in  this  section  that 
were  considered  and  are  addressed  in 
connection  with  the  other  sections  to 
which  the  definitions  relate.  Other 
comments  are  described  here. 

Several  comments  were  made  on  the 
definition  of  "book-entry  custodian." 
Two  of  these  comments  suggested  that 
the  definition  should  be  more  explicit  in 
describing  the  multiple  capacities  (i.e . 
transferor,  transferee)  in  which  a  book- 
entry  custodian  may  act.  Another 
comment  was  made  to  the  effect  that  the 
definition  of  "book-entry  custodian" 
was  too  broad,  in  that  it  could  include 
entities  that  are  unregulated.  One 
comment  was  also  received  urging  that 
the  definition  of  "security"  should 
specifically  make  clear  that  a  book- 
entry  security  could  constitute  a 
specified  portion  of  a  fungible  bulk. 

D.  Treasury  Response 

As  stated  in  response  to  earlier 
comments,  the  Department  is  not 
persuaded  that  revision  of  the  definition 
of  "book-entry  custodian"  is  necessary 
to  reflect  the  multiple  capacities  in 
which  a  book-entry  custodian  may  act. 
The  Department  intends  that  the 
existing  definition  would  permit  a  book- 
entry  custodian  to  be  acting  solely  as  a 
custodian  or  to  be  acting  additionally  as 
a  transferor  or  transferee  of  a  security  or 
security  interest.  In  the  November  1986 

proposal,  it  was  stated  that under 

the  proposed  rule  an  entity  may  be  both 
the  book-entry  custodian  and  the 
transferor  of  a  security  or  a  limited 

interest  *  *  *"  and  that many 

repurchase  agreements  are  structured  in 
precisely  this  way."  51  FR  43031. 
Although  a  book-entry  custodian's  (BEC 
<tl's)  holdings  of  book-entry  securities 
in  a  proprietary  capacity  are.  as  a 
general  rule,  reflected  on  the  books  of 
the  entity  that  acts  as  its  book-entry 
custodian  (BEC  #2),  BEC  #1  may 
complete  an  effective  transfer  in  the 
case  of  repurchase  agreements  by 
making  an  appropriate  entry  on  its  own 
books  pursuant  to  §  357.12  (a)(3)  and/or 
(a)(4)  (depending  on  whether  the 
repurchase  transaction  is  characterized 
as  a  secured  loan  or  purchase  and  sale). 
In  the  case  of  sales  to  and  from 
inventory  with  customers.  BEC  *?!  may 
also  effectively  complete  a  transfer  by 
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making  an  appropnate  entry  on  its  own 
books  pursuant  to  §  357.12(a)(3). 

With  respect  !a  the  comment  that  the 
"book-entr>'  custodian"  definition  could 
encompass  unreg'-ilated  entities,  it  is 
noted  that  at  the  time  this  definition  was 
first  proposed,  the  rationale  for  the 
definition  was  "to  permit  only  persons 
with  a  regularized  system  of  records 
showing  interests  of  customers  in 
securities  to  act  as  book-entry 
custodians"  for  purposes  of  the  rules.  51 
FR  8848.  Thus,  in  view  of  the  fact  that 
the  market  is  now  regulated,  a  revision 
has  been  made  to  stipulate  that  an 
entity  must  be  regulated  by  the 
appropriate  Federal  or  State  authority  in 
order  to  be  included  within  the 
definition.  The  revised  definition  is 
intended  to  cover  both  financial 
institutions  and  government  securities 
brokers  and  dealers.  A  broker/dealer 
that  engages  in  ho!d-in-custody 
repurchase  transactions  with  customers 
IS  included  in  the  definition  of  a  book- 
entry  custodian  even  if  it  does  not 
otherwise  hold  securities  for  customers. 

The  suggestion  concerning  the 
definition  of  a  "sec\irity"  as  including  a 
portion  of  a  fungible  bulk  has  not  been 
adopted  as  a  rule  change  because  of 
concerns  about  the  possible  unintended 
effects  of  such  a  change.  The 
Department  recognizes  that  the 
commercial  book-entry  system  is  a 
system  in  which  securities  constitute  a 
specified  portion  of  a  fungible  bulk.  In 
other  words,  securities  of  the  same  issue 
are  held  in  the  aggregate  at  various 
entities  and  levels  in  the  system.  At  the 
same  time,  it  should  be  made  clear  that 
the  "specified  portion"  of  the  fungible 
bulk  that  represents  a  single  book-entry 
security  can  be  no  smaller  than  the 
smallest  denomination  or  minimum 
amount  that  may  be  held,  as  authorized 
by  the  o.ffering  circular  and  other  tenns 
of  the  issue  of  that  security. 

Several  minor  changes  have  been 
made  to  some  of  the  other  definitions  in 
this  section,  and  the  definition  of 
"maturity  value"  has  been  dropped  as 
unnecessary.  The  definition  of 
"security"  has  been  expanded  to 
explicitly  cover  "CUBES,"  the  physical 
detached  coupons  that  have  been 
converted  to  book-entry  form  pursuant 
to  agreement  and  31  CFR  part  358.  The 
conversion  of  these  coupons  occurred  in 
transactions  in  1987  and  the  terms  of  the 
conversion  will  remain  valid  in 
accordance  with  §  357.1. 

Section  357. 10    Payment  of  Interest; 
Payment  at  Maturity  or  Upon  Call 

This  section  describes  how  the 
interest  and  redemption  proceeds  of 
securities  in  TRADES  are  paid.  It  also 
deals  w;th  the  discharge  of  the  United 


States  on  its  obligations  and  the  duty  of 
a  book-entry  custodian  to  make 
payments  available  to  customers, 

A.  March  14, 1986  Proposal 

This  provision  was  included  in  the 
first  proposal  published  for  comment.  It 
stated  that  in  TRADES,  interest  is 
credited,  and  securities  are  redeemed, 
by  crediting  an  account  designated  by 
the  entity  shown  as  holding  the 
securities  on  the  books  of  a  Federal 
Reserve  Bank.  It  also  stated  that  the 
obligation  of  the  United  States  to  make 
payments  of  principal  and  interest 
would  be  discharged  at  the  time  the 
payments  are  credited  to  an  entity's 
account  at  a  Federal  Reserve  Bank. 
Finally,  this  section  provided  that  a 
book-entry  custodian,  upon  the  receipt 
of  a  securities  payment,  would  be 
required  to  make  the  payment  available 
to  its  customers  not  later  than  the  close 
of  business  on  the  date  of  receipt. 

B.  November  28, 1986  Proposal 

The  only  substantive  change  that  was 
made  in  the  second  proposal  published 
for  comment  was  the  addition  of  a 
qualification  on  the  duty  of  a  book-entry 
custodian  to  make  pajmients  available 
to  customers.  Such  duty  was  specifically 
limited  to  the  extent  the  book-entry 
custodian  might  have  rights  as  a  secured 
party  under  a  written  security 
agreement. 

C.  Comments  on  November  28, 1986 
Proposal 

The  major  comment  relating  to  this 
section  was  made  by  some  of  the 
members  of  a  committee  on 
uncertificated  debt  securities  of  a 
section  of  a  national  bar  association 
This  group  urged  the  Treasury  to 
address  the  risks  in  the  collection 
process  resulting  from  the  presence  of 
multiple  intermediaries  in  the 
commercial  book-entry  system.  Concern 
was  also  expressed  that  investors  would 
not  have  the  right  to  sue  Treasury  for 
payment  once  Treasury  had  paid  the 
Federal  Reserve.  The  group 
preliminarily  identified  four  possible 
alternatives  as  ways  of  addressing  the 
payment  risk.  First,  every  book-entry 
custodian  could  be  required  to 
guarantee  payment  by  the  book-entry 
custodian  immediately  above  it  in  the 
book-entry  hierarchy.  Second,  the 
Treasury  could  eliminate  the  provision 
stating  that  it  is  discharged  (proposed 
paragraph  (c))  and  remain  secondarily 
liable  on  its  obligations.  Third,  a 
disclosure  statement  outlining  various 
risks  of  the  book-entry  system  could  be 
provided  to  investors.  Fourth,  a 
regulation  could  be  adopted  requiring 
segregation,  in  trust,  of  funds 


representing  payments  on  book -entry 
Treasury  secun'ies.  The  group  noted 
that  these  potential  alternatives  also 
posed  problems. 

Another  comment  was  made  on  this 
section  during  that  a  specific  provision 
be  added  stating  that  a  book-entry 
custodian  may  not  exercise  a  right  of 
set-off  against  payments  on  securities 
unless  the  set-off  is  related  to  the 
foreclosure  of  a  perfected  security 
interest.  The  basis  for  this  comment  was 
the  concern  that  lenders  who  do  not 
have  good  security  interests  should  not 
be  permitted  to  improve  their  positions 
by  setting  off  against  payments  destined 
for  lower-tier  transferees  in  the  book- 
entry  system. 

In  coraiection  with  the  limitation  on 
the  duty  of  a  book-entry  custodian  to 
make  payments  available  to  its 
customers  when  it  has  rights  under  a 
written  security  agreement  (proposed 
paragraph  (d)),  one  comment  proposed 
deletion  of  the  requirement  that  the 
security  agreement  be  in  writing.  This 
commenter  stated  that  the  requirement 
was  inconsistent  with  proposed 
§§  357.13  (a)  and  (b).  which  do  not 
require  written  security  agreements  in 
comparable  circumstances.  Another 
point  was  raised  by  another  commenter 
on  this  paragraph  to  the  effect  that  the 
requirement  that  a  book-entr>'  custodian 
make  the  payments  available  on  the 
date  of  receipt  was  unrealistic  in  view  of 
existing  clearing  bank  procedures.  This 
commenter  urged  an  alternative  rule 
providing  that  the  funds  be  made 
available  not  later  than  the  opening  of 
business  on  the  day  following  the  date 
the  proceeds  are  received. 

D.  Treasury  Response 

Under  paragraph  fc)  as  proposed,  the 
United  States  is  discharged  on  its 
obligation  to  make  a  payment  of  interest 
or  principal  at  the  time  that  a  Federal 
Reserve  Bank  credits  a  funds  account  of 
an  entity  on  the  books  of  that  Federal 
Reserve  Bank.  The  Federal  Reserve 
Banks  perform  such  a  function  as  fiscal 
agents  of  the  United  Staies  (see 
proposed  §  357.18).  Thus,  contrary  to  the 
understanding  expressed  in  one  of  the 
comment  letters,  a  failure  by  a  Federal 
Reserve  Bank  to  make  such  a  credit 
would  mean  that  the  United  States,  as 
principal,  would  rem.ain  liable  for  its 
contractual  obligations  until  the 
appropriate  crediting  is  effected.  It 
appears,  however.  Ihc'it  the  primary 
focus  in  the  comm.en's  on  this  provision 
of  the  rule  relates  to  the  participation  in 
the  payments  process  by  entities  other 
than  the  Federal  Reserve  Banks. 

It  might  be  noted,  first,  that  to  the 
extent  that  questions  about  payment 
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risk  are  based  on  concerns  dbuut  the 
practices  of  the  various  entities  thiat  act 
as  conduits  in  the  passage  of  funds,  the 
regulation  now  in  place  as  a  result  of  the 
enactment  nf  the  Cjovernment  Securities 
Act  of  1986  ("CS  \"].  provides  a  level  of 
oversight  of  those  practices  that  did  not 
previously  exist  All  government 
securities  brokers  and  dealers  and 
financial  institutions  that  act  as  such 
(unless  exempt)  must  now  register  or 
provide  notice  to  their  appropriate 
regulatory  agency.  (However,  even 
exempt  institutions  are  subject  to  some 
requirempnts  of  the  GS.\.)  The 
regulations  issued  under  the  GSA 
specifically  address  the  areas  of 
financial  responsibility,  protection  of 
investor  securities  and  balances, 
recordkeeping,  reporting  and  audit.  In 
addition,  the  GSA  regulations  impose 
standards  for  the  safeguarding  and  use 
of  govemm.ent  obligations  by  depository 
institutions  that  hold  the  obligations  in 
custody  for  the  account  of  f:ustomers. 

Second,  for  many  investors  who  wish 
So  hold  their  securities  to  maturity  and 
are  unwilhng  to  maintain  securities  in 
accounts  held  through  intermediaries  in 
the  commercial  book-entrv  system  the 
TRR/\SURY  DIRECT  book-entry 
securities  svstem  is  an  option.  In 
TREASURY  DIRECT,  an  owners 
securities  account  is  maintained  and 
reflected  directly  on  the  books  of  the 
Treasury. 

Third,  all  of  the  possible  alternatives 
to  the  proposed  discharge  rule  that  were 
suggested  by  commenters  have  been 
considered,  but  none  appears  to  be  both 
workable  and  appropriate.  As  a  result, 
the  Department  has  concluded  that  the 
proposed  provision  should  be  retained 
without  change.  There  is  no  dispute  that 
the  process  of  pajTT.ent  of  a  security 
held  in  TRADES  relies  on  a  series  of 
credits  by  the  institutions  in  a  chain  of 
book-entry  accounts. 

An  investor's  risk  that  payments  may 
not  reach  the  appropriate  account 
depends,  primarily,  on  who  the  entities 
in  the  payment  process  are.  As  a 
consequence,  the  existence  of  a  greater 
number  of  intermediaries  between  an 
investor's  book-entry  custodian  and  a 
Federal  Reserve  Bank,  realistically  will 
reduce  the  degree  to  which  an  investor 
can  assess  the  risk  posed  by  the 
payment  arrangem.ent.  Therefore,  it  may 
be  prudent  for  m'.estors  to  inquire  about 
the  intermediaries  through  which  their 
book-entry  custodians  hold  their 
securities. 

Other  clarifying  changes  have  been 
made  in  paragraphs  (a),  (b),  and  (d)  of 
this  section.  Concerning  the  comment 
about  limiting  a  book-entry  custodian's 
right  of  set-off,  the  Department  shares 
the  concern  about  book-entry  payments 


reai  hmg  lower-tier  transferees.  It  is  not 
entirely  clear,  however,  fo  what  extent 
such  a  provision  would  alter  banks' 
traditional  rights  of  setoff;  other  law  on 
payment  transactions  may  also  be 
applicable.  Commenters  may  wish  to 
address  whether  this  sort  of  a  provision 
is  needed. 

With  respect  to  the  comment 
concerning  the  written  securities 
agreement  in  proposed  paragraph  (d),  it 
is  noted  that  other  provisions  of  the 
regiilations  do  not  require  that  a  security 
agreement  be  in  writing  in  order  for  the 
security  interest  to  be  enforceable 
between  the  secured  party  and  the 
grantor  of  the  security  interest.  The 
import  of  the  provision  in  this  section  of 
the  regulations,  however,  is  different.  In 
view  of  the  fact  that  action  by  a  book- 
entry  custodian  to  detain  the  proceeds 
of  securities  affects  the  interests  of 
lower-tier  transferees,  and  also  the  fact 
that  having  a  written  security  agreement 
is  the  preferable  business  practice,  the 
requirement  that  the  agreement  be  in 
writing  has  been  retained. 

The  general  requirement  that  a  book- 
entry  custodian  make  payments 
available  to  its  customers  by  the  close  of 
business  on  the  date  of  receipt  has  also 
been  retained.  Since  these  payments  are 
credited  by  the  Reserve  Banks  to 
depository  institutions  at  the  beginning 
of  the  day,  the  Department's  view  is  that 
the  proposed  rule  is  both  reasonable 
and  appropriate.  Moreover,  depository 
institutions  should  be  aware,  from  their 
own  records  on  the  night  before  a 
payment  date,  as  to  what  credits  they 
will  be  receiving  the  next  day. 

Section  357.11    Rights  Acquired  Upon 
Transfer 

This  section  describes  the  rights  of  a 
transferee  of  a  security  or  limited 
interest  in  a  security. 

A.  March  14. 1986  Proposal 

The  first  proposal  published  for 
comment  stated  the  basic  "shelter"  rule 
that  a  transferee  of  a  security  acquires 
the  rights  in  the  security  that  the 
transferor  had  or  had  actual  authority  to 
convey.  The  proposed  rule  also  provided 
that  in  the  case  of  a  security  interest,  the 
secured  party  would  acquire  rights  only 
to  the  extent  of  the  interest  transferred. 

B,  November  28. 1986  Proposal 

Only  minor,  conforming  changes  were 
made  relating  to  security  interests 
(proposed  paragraph  (b))  in  the  second 
proposal  published  for  comment.  No 
substantive  changes  were  made. 


C.  Comments  on  November  28. 1986 
Proposal 

One  commenter  noted,  in  connection 
with  this  section,  that  the  regulations  do 
not  provide  what  "rights"  a  transferor  of 
a  security  has;  neither  do  the  regulations 
state  what  constitutes  the  "actual 
authority"  of  a  transferor. 

D.  Treasury  Response 

This  section  simply  restates, 
generally,  a  comparable  State  law 
provision  (see  U.C.C.  &-301).  The 
Department's  view  is  that  the  meaning 
of  concepts  such  as  "actual  authority" 
would  be  answered  in  any  given  case  by 
reference  to  State  law.  The  term  "rights" 
is  a  definition  in  U.C.C.  1-201  that  will 
be  adopted  as  Federal  law  under 
S  357.3. 

Section  357.12    Transfers 

This  section  contains  the  rules 
describing  how  the  transfer  of  a 
security,  or  a  limited  interest  in  a 
security,  occurs.  It  also  sets  out  other 
rules  as  to  when  a  transfer  is  effective. 

A.  March  14. 1986  Proposal 

In  the  first  regulatory  proposal 
published  for  comment,  the  rules  for 
transfer  of  a  security  were  set  out  in  a 
separate  section  (§  357.12)  from  the  rules 
on  the  transfer  of  a  security  interest 
(former  S  357.13).  Those  provisions 
stated  that  a  transfer  of  a  security  to  a 
transferee  would  occur  only  at  the  time 
an  entry  was  made  on  the  books  of  a 
Federal  Reserve  Bank  or  a  book-entry 
custodian,  crediting  the  security  to  a 
securities  account  for  the  transferee.  A 
transfer  of  a  security  interest  could  be 
effected  through  one  of  three  methods. 
First,  an  entry  could  be  made  on  the 
books  of  a  Federal  Reserve  Bank  or 
book-entry  custodian  on  whose  books 
the  interest  of  the  transferor  appeared, 
identifying  the  security  interest  in  favor 
of  the  secured  party.  Second,  the 
transfer  of  a  security  interest  could 
occur  by  the  receipt  of  written 
notification  of  the  security  interest  by  a 
book-entry  custodian  on  whose  books 
the  interest  of  the  transferor  appeared. 
Finally,  in  cases  where  the  secured 
party  was  to  be  the  book-entry 
custodian  on  whose  books  the  interest 
of  the  transferor  of  the  security  interest 
appeared,  the  transfer  of  the  security 
interest  would  occur  at  the  later  of  (1) 
the  time  the  security  was  credited  to  the 
transferor's  account,  or  (2)  the  time  the 
transferor  had  executed  a  written 
security  agreement  with  the  book-entry 
custodian. 
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B.  November  28,  1986  Proposal 

In  the  second  regulatory  proposal 
published  for  comment,  the  rules  for 
transfer  of  a  security  and  transfer  of  a 
security  interest  were  combined  in  one 
section  (§  357.12).  In  response  to 
comments,  it  was  made  explicit  that  a 
transfer  of  a  security  or  a  security 
interest  could  be  effected  by  the  making 
of  an  entry  on  the  books  of  a  Federal 
Reserve  Bank  or  book-entry  custodian, 
crediting  the  security  to  an  account  for 
the  transferee.  With  respect  to  the 
transfer  of  security  interests  (or  other 
limited  interests),  the  written 
notification  method  was  dropped.  This 
was  done  in  response  to  comments 
suggesting  that  this  method  be 
eliminated  due  to  uncertainties  that 
would  exist  as  to  the  rights  and 
obligations  between  book-entry 
custodians  and  secured  parties. 

After  consideration  of  the  comments, 
a  provision  was  added  to  provide  a 
"link"  between  ownership  reflected  on 
the  books  of  a  book-entry  custodian  and 
maintenance  of  securities  at  a  Federal 
Reserve  Bank.  51  FR  43033.  The 
provision  (paragraph  (c))  stated  that 
transfers  reflected  on  a  book-entry 
custodian's  records  would  be  effective 
only  if  the  security  transferred  (or  the 
security  in  which  the  limited  interest  is 
granted)  was  part  or  all  of  an  amount  of 
securities  of  the  same  issue  (1) 
maintained  at  a  Federal  Reserve  Bank  in 
an  account  of  the  book-entry  custodian 
effecting  the  transfer,  or  (2)  credited  on 
the  books  of  another  book-entry 
custodian  to  an  account  of  the  book- 
entry  custodian  effecting  the  transfer 
and  maintained  at  a  Federal  Reserve 
Bank. 

In  addition  to  other  clarifying  changes, 
special  rules  were  also  added  permitting 
the  parties  to  delay  the  effectiveness  of 
certain  transfers  of  limited  interests 
(paragraph  (b));  defining  what  would 
constitute  an  "entry"  for  purposes  of  the 
regulations  (paragraph  (d));  and 
addressing  transfers  to  and  from 
TREASURY  DIRECT  (paragraph  (e)). 

C.  Comments  on  November  28, 1988 
Proposal 

One  of  the  major  comments  on  this 
section  of  the  regulations  was  that  the 
transfer  rules  should  adopt  a  conceptual 
model  that  was  characterized  as  the 
"Segment  Approach."  Briefly,  the 
Segment  Approach  was  described  as  a 
concept  where  each  segment  of  a  book- 
entry  transaction  is  viewed  as  a 
separate  transfer.  For  example,  a  single 
transaction  to  transfer  a  book-entry 
security  from  one  investor  to  another 
could  involve  multiple  transfers 
involving  the  dealers  of  each  customer, 


the  clearing  banks  for  those  dealers,  and 
the  Federal  Reserve  Banks  where  the 
clearing  banks  maintain  accounts.  This 
comment  contrasted  the  Segment 
Approach  with  a  model  based  on  the 
transfer  of  certificated  securities,  i.e., 
where  the  parties  to  the  transfer  are  the 
initiator  (seller)  end  the  person  to  whom 
the  security  is  ultimately  transferred 
(buyer).  The  certificated  securities 
model  was  criticized  on  the  basis  that  it 
assumes  that  buyers  and  sellers  control 
the  movement  of  a  security  in  the  book- 
entry  system  and  (to  a  lesser  extent) 
that  buyers  always  know  the  identity  of 
their  sellers.  Two  commenters  favored 
the  Segment  Approach  because  it  was 
not  based  on  such  assumptions  and 
because  analysis  of  each  segment  of  a 
transaction  separately  would  facilitate 
the  identification  of  the  attachment  and 
priority  of  liens  granted  by  book-entry 
custodians  on  securities  credited  to  their 
accounts.  The  Segment  Approach  was 
also  viewed  as  providing  the  possibiHty 
that  each  book-entry  custodian  could 
qualify  as  a  good  faith  transferee. 
Other  comments  on  this  section 
included  a  recommendation  that  (in 
view  of  the  complete  preemption  of 
State  law)  the  regulations  should 
address  the  transfer  and  priority  of 
involuntary  interests;  that  a  provision 
should  be  added  providing  guidance  to  a 
book-entry  custodian  concerning  whose 
instructions  must  be  honored  in  a  case 
involving  a  security  interest  on  a  "two- 
name"  account  (proposed  paragraph 
(a)(4));  and  that  the  text  or  commentary 
should  make  clear  that  secured  parties 
other  than  those  eligible  to  obtain  a 
clearing  lien  should  be  able  to  obtain 
floating  liens  on  securities  contained  in 
a  particular  account.  Some  questions 
were  also  raised  about  the  effect  of 
proposed  paragraph  (c)  on  inadvertent 
or  intentional  short  sales  and  the 
interplay  of  that  provision  with  other 
rules. 

D.  Treasury  Response 

After  careful  consideration  of  the 
concept  described  in  the  comments  as 
the  Segment  Approach,  the  Department 
has  decided  not  to  adopt  such  an 
approach  for  the  following  reasons. 
First,  the  Department  is  not  persuaded 
that  the  alternative  described  as  a 
"certificated  securities  model"  is 
necessarily  linked  to  the  assumptions 
described.  Second,  the  Segment 
Approach  itself  also  appears  to  suggest 
certain  assumptions. 

Although  multiple  parties  may  be 
involved  in  a  transaction  involving  a 
security  in  the  book-entry  system,  many 
of  liiese  parties  may  act  as  mere 
conduits.  This  is  particularly  true  in  the 
case  of  the  vast  majority  of  transfers  on 


the  books  of  a  Federal  Reserve  Bank. 
The  parties  involved  in  a  book-entry 
transac'ion  may  also  act  as  agents  for 
other  parties  and  in  other  capacities. 
The  Segment  Approach,  however,  tends 
to  imply  that  all  parties  in  a  book-entry 
transaction  are  principals.  It  also  takes 
no  account  of  underlying  contractual 
relations.  Thus,  although  the  Segment 
Approach  may  be  a  useful  analytical 
tool  in  describing  the  movement  of  a 
book-entry  security  in  a  given 
transaction  in  the  book-entry  system,  ;-; 
the  Department's  view,  it  would  not  be  a 
helpful  concept  to  actually  engraft  in  the 
rules. 

Allhough  the  Segment  .Approach  is  not 
being  adopted,  the  Department 
recognizes  that  it  would  be  useful  to 
define  who  is  a  transferee  for  purposes 
of  §§  357.11,  357.12,  and  357.14  of  the 
regulations.  Therefore,  a  definition  has 
been  added  to  §  357.3  to  clarify  that  a 
transferee  is  a  person  who  takes  a 
security  or  limited  interest  m  a  security 
by  any  voluntary  transaction  creating  an 
interpst  in  a  security.  This  provision  is 
based  on  the  definitions  of  "purchaser" 
and  "purchase"  in  section  1-201  of  the 
Uniform  Commercial  Code.  Language  in 
the  U.C.C.  relating  to  the  taking  of 
property  by  "mortgage."  and  by  "issue 
or  re-issue"  has  been  omitted  because 
the  mortgage  concept  generally  does  not 
apply  to  securities  and  the  term.s  "issue" 
and  "re-issue"  historically  have  had 
somewhat  different  meanings  in  the 
case  of  Treasury  securities. 

In  view  of  the  retraction  of  the  scope 
of  Federal  preemption  set  out  in  this 
regulatory  proposal,  the  Department  has 
determined  that  the  matter  of  the 
transfer  and  priority  of  involuntary 
interests  is  appropriately  left  to  State 
law,  and  thus  will  not  be  addressed 
here.  Similarly,  the  Department  has 
concluded  that  it  is  unnecessary  to 
address  the  duties  of  book-entry 
custodians  vis-a-vis  secured  parties  in  a 
"two-name"  (paragraph  (a)(4))  account. 
These  m.atters  may  be  resolved  by 
private  agreement,  and  there  is  no 
requirement  that  a  book-entry  custodian 
accommodate  the  transfer  of  security 
interests  by  this  particular  method. 

With  respect  to  the  comment  about 
floating  liens,  the  Department  intends 
that  any  secured  party  (not  exclusively 
a  clearing  bank)  may  obtain  a  lien  on  an 
account  (if  otherwise  authorized)  in 
which  securities  may  be  deposited  at  a 
later  time. 

For  the  following  reasons,  former 
paragraph  (c),  relating  to  the 
requirement  that  a  security  be  part  of  on 
amount  of  securities  of  the  same  issue 
maintained  in  a  book-entry  custodian's 


Federal  Register  /  Vol.  57,  No.  69  /  Thursday.  April  9    KW2    '  IVoposed  Rules 


i; 


account  (and  elsewhere),  hss  been 
dropped. 

The  original  concern  that  prompted 
the  inclusion  of  this  provision  was 
raised  in  comments  on  the  March  19B6 
version  of  the  regulations,  suggesting 
that  a  book-entr>'  custodian  could  make 
an  effective  transfer  simply  by  marking 
its  books,  without  regard  to  whether  that 
custodian  actually  maintained  any  of 
the  appropriate  securities  itself  either 
directly  on  the  books  of  a  Federal 
Reserve  Bank  or  through  another  book- 
entry  custodian.  51  FR  43033.  The  basic 
authority  that  undergirds  these 
regulations,  however,  is  the  authority  of 
the  Secretary  to  set  the  terms  and 
conditions  of  Treasury  securities  that 
are  issued  by  the  United  States.  This 
authority  does  not  extend  to  permit  the 
creation,  in  effect,  of  securities  by  book- 
entry  custodians.  Thus,  the 
Department's  view  is  that  although  the 
regulations  recognize  that  in  some 
situations  there  could  be  a  shortfall  of 
securities  in  a  book-entry  custodian's 
account,  (e.g..  §  357  14),  the  ability  of  a 
book-entry  custodian  to  effect  a  transfer 
under  these  regulations  nevertheless 
inherently  presumes  the  existence  of 
securities  in  the  account.  Such  a 
presumption  need  not  be  set  out 
specifically  as  a  provision  of  the  rules.  It 
also  appears,  after  further  consideration, 
that  any  such  provision  would  focus 
more  specifically  on  the  question  of  the 
timing  of  transfers  than  is  necessary  or 
appropriate  in  light  of  existing  market 
practices. 

The  Department  has  also  considered 
the  issue  as  to  whether  the  recent 
implementation  of  a  netting  system  by 
the  Government  Securities  Clearing 
Corporation  (GSCC)  requires  any 
revision  of  the  rules  on  transfer.  It  is 
noted  that  section  8-320  of  the  Uniform 
Commercial  Code  (added  in  1962) 
provides  specific  rules  for  the  transfer  of 
a  security  by  the  making  of  appropriate 
entries  on  the  books  of  a  clearing 
corporation,  reducing  the  account  of  the 
transferor,  and  increasing  the  account  of 
the  transferee.  Under  that  section, 
entries  may  be  made  on  a  net  basis, 
taking  into  account  other  transfers  of  the 
same  security. 

The  Department  understands  that  the 
GSCC  Netting  System  involves  the 
calculation,  for  settlement,  of  netted 
positions  for  each  eligible  security  for 
which  GSCC  netting  member  has 
activity.  With  respect  to  each  such 
security,  the  member  is  obligated  to 
deliver  or  receive  units  of  that  security 
to  or  from  GSCC.  The  member  may  also 
have  no  receive  or  deliver  obligations  as 
a  result  of  the  netting.  In  a  typical  case, 
a  netting  member,  upon  advice  from 


GSCC  to  deliver  securities,  would 
initiate  a  transfer  of  a  given  amount  of 
securities  to  CSCC's  account  at  its 
clearing  bank  GSCC  would  then  initiate 
a  transfer  of  securities  to  the  accounts  of 
other  members. 

The  procedure  used  by  GSCC 
therefore  does  not  involve  the  making  of 
entnes  by  GSCC  for  the  account  of 
members,  as  contemplated  by  U.QC. 
section  8-320.  because  the  securities 
accounts  of  members  are  not  maintained 
directly  on  the  books  of  GSCC.  Thus, 
due  to  the  fact  that  the  GSCC  Netting 
System  uses  the  existing  mechanisms  of 
the  commercial  book -entry  system  to 
move  securities  to  and  from  its  netting 
members,  it  does  not  appear  that  any 
special  rules  to  accommodate  the  GSCC 
system  are  warranted.  To  the  extent 
that  any  commenters  may  conclude 
otherwise,  specific  proposals  are 
requested  for  suggested  regulatory 
changes. 

Certain  other  minor  clarifications 
have  been  made  in  proposed  paragraphs 
(a),  (c)  and  (d)  of  this  section. 

Section  357.13    Enforceability, 
Perfection  and  Termination  of  a 
Security  Interest 

This  section  contains  the  rules 
describing  how  a  security  interest 
becomes  enforceable  between  the 
grantor  of  the  security  interest  and  the 
secured  party;  how  a  security  interest  is 
perfected  and  enforceable  against  third 
parties;  and  how  a  security  interest  is 
terminated. 

A.  March  14, 1986  Proposal 

In  the  first  proposal  published  for 
comment  (former  S  357.14),  it  was 
provided  that  a  security  interest  would 
attach  and  be  enforceable  as  between 
the  grantor  of  the  security  interest  and 
the  secured  party,  if  (1)  the  security 
interest  had  been  granted  pursuant  to  a 
security  agreement,  (2)  the  grantor  had 
rights  in  the  security,  and  (3)  the  secured 
party  had  given  value.  It  was  further 
provided  that  a  security  interest  would 
become  automatically  perfected  for 
seven  days  after  attachment.  Thereafter, 
the  security  interest  would  continue  to 
be  perfected  only  if  the  security  or 
security  interest  were  transferred  to  the 
secured  party  and  the  security 
agreement  was  reduced  to  writing.  It 
was  provided  that  a  security  interest 
would  terminate  by  transfer  of  the 
security  to  the  grantor  of  the  security 
interest  or  by  written  release  signed  by 
the  secured  party. 

B.  November  28,  1986  Proposal 

In  the  second  proposal  published  for 
comment  (renumbered  as  §  357.13),  one 
significant  change  was  made  in 


connection  with  the  requirement  oi  a 
wTitten  security  agreement  In  order  for 
"automatic"  perfection  of  a  security 
interest  to  occur,  a  written  security 
agreement  was  required.  The  written 
agreement  requirement  was  eliminated 
in  the  case  of  other  methods  of 
perfection.  The  rationale  for  these 
changes  was  based  on  the  fact  that 
automatic  perfection  would  not  depend 
on  book-marking  or  some  other  act  of  a 
book-entry  custodian,  whereas  in  other 
types  of  perfection,  the  interests  in  a 
security  could  be  discerned  from  the 
records  of  a  book-entry  custodian  and 
confirmed  upon  request.  51  FR  43034. 
Another  change  that  was  made  in  this 
regulatory  proposal  was  the  addition  of 
another  method  by  which  a  security 
interest  could  be  terminated,  i.e.,  by 
fulfillment  of  the  obligation  for  which 
the  security  interest  was  granted. 

C.  Comments  on  November  28, 1986 
Proposal 

The  comments  on  this  section  of  the 
regulations  raised  a  number  of  discrete, 
technical  issues. 

Several  of  the  commenters  advocated 
the  coverage  of  additional  matters  in 
this  section,  particularly  in  view  of  the 
board  scope  of  Federal  preemption 
envisioned  in  the  second  proposal 
published  for  comment.  These  areas 
included  (1)  the  extent  of  which  a 
perfected  security  extends  to  the 
distribution  of  proceeds  in  a  security;  (2) 
the  perfection  of  liens  created  by 
statute,  such  as  the  National  Bank  Act 
(in  connection  with  the  securing  of 
certain  trust  fund  deposits);  and  (3)  a 
provision  stating  that  third  parties  can 
pledge  their  securities  for  the  debts  of 
others.  Several  commenters  also 
questioned  the  need  for  the  provision 
stating  that  a  security  interest  perfected 
under  the  regulations  is  also  perfected 
for  purposes  of  State  law  (proposed 
paragraph  (d)).  in  view  of  the  proposed 
scheme  of  complete  Federal  preemption. 

Three  of  the  commenters  suggested 
the  need  to  clarify  what  is  meant  by  a 
grantor  of  a  security  interest  having 
"rights  in  the  security"  (proposed 
paragraph  (a)(2)).  expressing  concern 
that  a  clearing  bank  or  good  faith 
transferee's  rights  could  be  impaired  by 
a  strict  reading  of  this  provision. 
Another  comment  was  made  to  the 
effect  that  the  term  "value"  (proposed 
paragraph  (a)(3))  should  be  defined  as 
including  a  pre-existing  debt  or  claim,  so 
as  to  protect  a  secured  party's  extension 
of  credit  (value)  which  is  made  before 
the  collateral  to  secure  the  loan  is 
actually  received.  Concern  was  also 
expressed  about  the  effect  on  the  market 
for  repurchase  transactions  if  a  written 
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agreement  were  required  to  perfect  a 
security  interest.  Finally,  one  comment 
was  made  to  the  effect  that  the  rules 
should  encourage  the  rollover  of 
securities  to  avoid  the  need  to  repay  a 
loan  and  refund  it  every  seven  days. 

D.  Treasury  Response 

In  view  of  the  reduc'.on  in  the  scope 
of  Federal  preemption  provided  for 
herein,  paragraph  (d)  (relating  to  the 
perfection  of  security  interests  for 
purposes  of  the  applicability  of  State 
idw)  is  being  retained.  The  Department 
has  also  concluded  that  the  matter  of  the 
continuation  of  a  security  interest  in 
proceeds  of  a  security  should  be  left  to 
State  law.  These  regulations  will 
provide  a  Federal  rule  for  the 
enforceability  and  perfection  of  a 
security  interest  in  a  security,  as 
opposed  to  the  proceeds  of  a  security 
received  upon  sale,  collection,  or  other 
disposition.  The  Department  has  also 
declmed  to  extend  the  scope  of  the 
regulations  to  cover  State  statutory 
liens.  It  is  noted  that  certain  statutory 
liens  are  excluded  from  coverage  of 
Article  9  of  the  Uniform  Commercial 
Code.  Liens  created  by  Federal  statute 
could  not  be  varied  by  these  regulations, 
in  any  event.  The  Department 
recognizes  that  there  may  be  issues 
about  the  scope  and  effect  of  certain 
Federal  liens  vis-a-vis  State  law.  but  it 
appears  that  the  resolution  of  these 
issues  is  not  possible,  or  in  some  cases, 
appropriate  in  these  regulations. 

A  number  of  clarifying  changes  have 
been  made  in  paragraphs  (a)  (b)  and  (e) 
of  this  section  is  response  to  various 
comments. 

Paragraph  (a)(2)  has  been  added  to 
make  it  clear  that  a  third  party  may 
grant  a  security  interest  to  secure  the 
debt  of  another.  The  method  of 
terminating  a  security  interest  by 
fulfillment  of  the  obligation  for  which 
the  security  interest  was  granted  (former 
proposed  paragraph  (e)(2))  has  been 
dropped  as  unnecessary. 

With  respect  to  the  remainder  of  the 
comments  on  this  section,  the 
Department  is  unpersuaded  that  there  is 
a  need  to  modify  the  general 
requirement  that  a  grantor  of  a  security 
interest  must  have  rights  in  the  security. 
The  concept  that  a  debtor  must  have 
rights  in  the  collateral  as  a  prerequisite 
for  attachment  of  a  security  interest  is  a 
long-standing  requirement,  reflected  in 
Loth  article  9  and  (revised)  article  8  of 
the  Uniform  Commercial  Code. 

Concerning  the  need  to  define  "value" 
in  the  regulations  as  including 
antecedent  debt,  it  appears  that  in  view 
of  the  proposed  adoption  of  the  U.C.C. 
article  1  definitions  in  section  357.3,  this 
result  would  now  effectively  be 


achieved  by  application  of  U.C.C.  §  1- 
201(44)(b).  That  provision  recognizes 
that  "value"  may  include  the  acquisition 
of  rights  as  security  for  a  pre-existing 
claim.  With  respect  to  the  written 
agreement  requirement  for  perfection  of 
a  security  interest,  it  is  noted  that  a 
written  agreement  is  not  now  required 
for  the  perfection  of  a  security  interest 
(except  in  the  case  of  "automatic"  or 
"temporary"  perfection).  In  addition,  it 
might  be  noted  that  the  Government 
Securities  Act  regulations  now  require  a 
written  agreement  for  certain 
repurchase  transactions. 

The  Department  has  seriously 
considered  dropping  the  "automatic"  or 
"temporary"  perfection  method 
(paragraph  (c)).  Although  the  good  faith 
transferee  rule  (§  357.14)  provides  some 
assurances  to  innocent  purchasers,  the 
existence  of  a  method  of  perfection  that 
does  not  require  book-marking  (other 
than  the  case  where  the  secured  party  is 
the  book-entry  custodian  of  the  grantor 
of  the  security  interest)  would  seem, 
nevertheless,  to  raise  questions  about 
notice  to  third  parties  who  might  also 
wish  to  obtain  a  security  interest  in  the 
same  securities.  Although  it  is  clear  that 
in  the  commercial  book-entry  system, 
third  parties  never  have  the  assurance 
with  respect  to  potential  adverse 
interests  that  is  achieved  in  a  system 
requiring  public  filing  of  recording  of 
interests,  and  that  all  owners  and  other 
persons  with  interests  in  securities  must, 
in  fact  rely  on  the  records  of  the  book- 
entry  custodians  where  the  securities 
are  maintained,  the  difficulty  with  the 
temporary  perfection  method  is  that  it 
does  not  require  any  notation  of  the 
security  interest  on  a  book-entry 
custodian's  records.  Thus,  even  if  a 
lender  inquired  of  a  book-entry 
custodian  about  any  other  liens  on  a 
security  that  is  to  be  used  as  collateral, 
the  book-entry  custodian  would  not  be 
aware  of  any  secured  parties  who 
perfected  their  security  interests  by 
means  of  the  temporary  perfection 
method. 

Consideration  has  also  been  given  to 
the  alternative  of  retaining  the  option  of 
temporary  perfection,  but  subordinating 
such  method  of  perfection  to  any  other 
security  interests  perfected  by  a  transfer 
under  section  357.12(a).  Such  an 
approach,  which  would  add  a  level  of 
complexity  to  the  ranking  of  priorities 
among  claimants,  did  not  appear  to  be 
justified,  however,  considering  what 
appears  to  be  the  limited  potential  usage 
of  the  temporary  perfection  option.  In 
fact,  it  appears  that  a  primary  financing 
technique,  the  agreement-to-pledge 
("AP")  loan,  that  now  relies  on  the  use 
of  temporary  perfection  under  State  law, 
is  not  widely  used  by  government 


securities  brokers  and  dealers. 
Commer.ts  are  solicited  on  the  need,  if 
any.  to  retain  the  temporary  prrfcctinn 
option  in  these  regulations. 

The  comment  on  the  "rollover"  of 
securities,  so  as  to  avoid  the  need  to 
have  a  repayment  of  funds  every  seven 
days,  will  not  be  specifically  addressed 
here,  since  it  relates  to  the  renewal  of 
periods  of  automatic  perfection. 

Section  357. 14    Good  Faith  Transferee 

This  section  provides  that  a  good  faith 
transferee  acquires  i»s  interest  in  a 
security  free  of  prior  adverse  claims.  A 
good  faith  transferee  is  defined  as  a 
transferee  who  takes  a  security  or  a 
limited  interest  m  a  security  for  value,  in 
good  faith,  and  without  notice  of 
adverse  claims,  and  to  whom  an 
appropriate  entry  of  transfer  is  made. 
This  section  a'so  sets  out  a  special  rule 
in  cases  where  the  claims  of  certain 
transferees,  who  are  holding  securities 
at  the  same  book-entry  custodian, 
exceed  the  aggregate  amount  of  such 
securities  available  to  satisfy  their 
claims. 

A.  November  28,  1986  Proposal 

Although  the  first  proposal  published 
for  comment  contained  a  discussion  in 
the  section-by-section  Analysis 
(§  357.11)  of  the  bona  fide  purchaser 
concept  as  applied  to  the  commercial 
book-entry  system,  the  comparable 
"good  faith  transferee"  provision  was 
not  included  in  the  regulations  until  the 
second  proposal. 

The  proposed  provision  stated  that  a 
good  faith  transferee  was  a  transferee 
that  acquired  a  security  or  a  limited 
interest  in  a  security  for  value,  in  good 
faith,  and  without  notice  of  adverse 
claims.  Definitions  of  "adverse  claim" 
and  •"transferee"  were  included.  It  was 
also  provided  that  except  for  clearing 
liens  and  priority  interests  of  the  United 
States  (and  except  in  cases  of  fraud),  a 
good  faith  transferee  would  acquire  its 
interest  m  a  security  free  of  prior 
adverse  claims.  This  section  also  stated 
that  good  faith  transferees  holding 
securities  of  the  same  issue  at  the  same 
book-entry  custodian  would  share,  on  a 
pro  rata  basis,  in  the  available  securities 
of  that  issue. 

B.  Comments  on  November  28, 1986 
Proposal 

One  commenter  on  this  section 
specifically  objected  to  the  good  faith 
transferee  provision,  stating  generally 
that  it  would  "render  untenable"  all 
security  interests  other  than  clearing 
liens.  The  other  commentprs  on  this 
section  impliedly  endorsed  the 
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provision,  and  made  specific  comments 
on  various  parts. 

Two  of  the  commenters  requested  that 
the  Treasury  add  a  statement  or  ranking 
of  priorities  here,  in  order  to  foster 
better  ur,ders!andi,ig  of  the  various 
competing  clai.ms  provisions.  Several 
commenters  also  specifically  requested 
that  the  regulations  address  claims  of 
transferees  that  do  not  qualify  as  good 
faith  transferees  and  transferees  of 
involuntary'  interests.  Two  commenters 
suggested  that  the  term  "notice"  should 
be  defined  in  accordance  with  New 
York  law.  i.e.,  as  actual,  subjective 
know  ledge.  Another  comment  was  made 
to  the  effect  that  proposed  paragraph 
(e).  relating  to  pro  rata  sharing  among 
good  faith  transferees  a!  the  same  book- 
entry  custodian,  was  unnecessary  and 
would  be  superseded  by  the  Bankruptcy 
Code  and  other  law. 

C.  Treasury  Response 

It  might  initially  be  noted  that  in  the 
first  proposal  published  for  comment. 

suggestions  were  specifically  solicited 
fur  appropriate  solutions  to  the  question 
of  the  settlement  of  competing  claims. 

As  a  result  of  those  suggestions  and 
other  cons, derations,  the  good  faith 
tfiinsferee  provision  was  added  in  the 
November  1986  proposal.  It  was  noted 
there  that  a  bona  fide  purchaser  rule 
that  would  expressly  provide  for  a 
qualifying  ciearing  lien  to  have  priority 
over  ail  other  claims  to  the  same 
securities,  including  those  of  a  bona  Fide 
purchaser,  would  balance  the  interests 
of  lower-t'.er  investors  against  the  need 
for  ciearir.g  ba.nks  to  fully  collaterialize 
the.r  extensions  of  credit  to  dealers.  51 
FR  43035.  The  Department  also  took 
c;ognizance  of  comments  to  the  effect 
that  some  assurance  to  market 
participants  was  necessary  that 
securities  received  in  the  commercial 
book-entry  system  would  be  free  of 
prior  adverse  claims. 

Although  the  majority  of  the 
comm.ents  on  this  section  did  not  reflect 
any  general  opposition  to  the  inclusion 
of  a  "good  faith  transferee"  rule  in  the 
regulations,  continued  discussion  about 
the  related  bona  fide  purchaser  concept 
m  the  context  of  uncertificated 
securities  transactions  has  caused 
Treasun,'  to  reexamine  the  basis  for  the 
rule.  .■Mihough  this  proposed  section  has 
not  been  substantially  changed,  other 
alternatives  have  been  considered  in 
connection  with  the  issue  of  the 
resolution  of  competing  claim.s  to 
securities  held  in  the  commercial  book- 
entry  system. 

As  between  claim.ants  at  different 
tiers  of  the  book-entry  system 
(described  in  an  earlier  proposal  as 
"vertical"  competing  cidimsj,  the 


priority  of  the  clearing  lien  (§  357.15) 
may  resolve  many  of  the  questions  that 
have  arisen  in  the  book-entry  context.  In 
cases  where  a  clearing  lien  is  not 
applicable,  however,  there  are  several 
different  bases  on  which  different-tier 
claims  could  be  resolved.  In  addition  to 
a  good  faith  transferee  or  bona  fide 
purchaser  rule,  the  resolution  of 
competing  claims  could  be  left  to  State 
law.  A  rule  could  also  be  established 
that  would  favor  certam  participants, 
such  as  upper-tier  claimants,  over  lower- 
tier  claimants.  There  may  be  other 
possible  alternatives  or  variations,  but 
they  will  not  be  specifically  addressed 
here. 

Concerning  the  option  of  leaving  the 
resolution  of  competing  claims  to  State 
law.  there  appears  to  be  nearly  uniform 
sentiment,  as  expressed  in  the 
comments  on  the  Department's  first 
regulatory  proposal,  that  this  would  be 
an  option  that  would  result  in  an 
unacceptably  high  level  of  uncertainty 
for  the  Government  securities  market. 
Moreover,  it  has  been  noted  that  to  a 
great  extent,  existing  State  law  is 
premised  on  the  principle  that  a 
claimant  that  is  the  first  to  receive  a 
transfer  of  a  book-entry  security  will 
prevail  over  a  claimant  with  a  later 
transfer  The  later  transferee  is  thus 
subject  to  prior  claims  of  which  it  may 
have  no  knowledge  and  which  arose  as 
a  consequence  of  the  actions  of  persons 
with  whom  it  has  only  dealt,  if  at  all.  in 
armis-'ength  transactions. 

In  contrast,  the  good  faith  transferee 
alternative  gives  priority  to  a  later 
transferee  over  an  earlier  transferee, 
due  to  the  fact  that  a  good  faith 
transferee  always  takes  a  security  free 
of  prior  adverse  claims.  The  good  faith 
transferee  rule  assures  recipients  of 
securities  that,  absent  a  clearing  lien, 
their  securities  are  free  of  prior  adverse 
claims.  Although  an  investor  who 
qualifies  as  a  good  faith  transferee  can 
lose  priority  to  a  subsequent  good  faith 
transferee,  such  a  result  will  generally 
be  due  to.  or  initiated  by,  the  actions  of 
the  book-entn,  custodian  that  the 
investor  has  selected  to  maintain  its 
securities.  The  good  faith  transferee  rule 
also  tends  to  discourage  claimants  from 
attempting  to  trace  their  securities  to 
subsequent  holders,  since  their  claims 
will  hkely  be  defeated  by  later  good 
faith  transferees  who  have  taken  the 
securities  free  of  prior  adverse  claims. 
As  a  general  m.atter.  such  tracing  of 
securities  by  various  claimants  appears 
'''I  be  an  undesirable  phenomenon  for 
the  comm.ercia!  book-entry  system  in 
that  it  treats  fungible  securities  that  are 
transfe.'-red  quickly  and  electronically  in 
a  way  that  does  not  conform  to  reality. 
in  the  extreme,  the  widespread  tracing 


of  particular  securities  could  impair  the 
hquidity  of  the  Treasury  securities 
market. 

Others  have  suggested  that  a  rule 
should  be  devised  that  would  resolve 
competing  claim.s  in  a  book-entry 
environment  by  some  means  that  would 
not  be  based  on  the  timing  of  transfers 
of  particular  securities,  such  as  "upper- 
tier  priority."  (See.  Mooney.  "Beyond 
Negotiability:  A  New  Model  for  Transfer 
and  Pledge  of  Interests  in  Securities 
Controlled  by  Intermediaries."  12 
Cardozo  L.  Rev.  307  (1990).)  Such 
proposals,  and  the  further  examination 
of  issues  by  the  groups  now  studying 
this  area  (see  "Background.")  provide  a 
needed  step  in  reexamining  existing 
legal  principles  to  determine  how  they 
would  conform  to  an  environment  that  is 
considerably  different  from  that  which 
was  in  existence  at  the  time  the  current 
law  developed.  Moreover,  the  goal  of 
increasing  certainty  as  to  the  outcome  in 
any  given  case  is  consistent  with 
Treasury's  purpose  in  prescribing  the 
TRADES  regulations.  The  efforts  of  the 
various  study  groups  have  not  reached  a 
point,  however,  that  would  permit  the 
use  or  adaptation  of  the  results  in  these 
regulations.  Thus,  at  this  time,  the 
Department  has  concluded  that  the  good 
faith  transferee  rule  is  the  most 
desirable  alternative  for  these 
regulations.  The  Department  is  willing  to 
consider  new  alternatives  as  they  are 
developed  and  make  further  changes  as 
appropriate. 

Except  as  described  below,  no  other 
substantive  changes  have  been  made  in 
this  section.  The  defmition  of 
"transferee"  contained  in  former 
paragraph  (d)  has  been  deleted  due  to 
the  inclusion  of  a  general  definition  of 
this  term  in  S  357.3. 

One  change  that  has  been  made  in  the 
basic  good  faith  transferee  rule  is  that 
under  this  proposal,  the  transfer  may 
now  be  made  under  any  provision  of 
i  357.12(a).  (Formerly,  a  transfer  could 
be  made  only  under  paragraph  (a)(1). 
(a)(3).  or  (a)(5).  in  order  to  qualify  for 
good  faith  transferee  status.)  The  reason 
for  the  former  rule,  as  expressed  in  the 

November  1986  proposal,  was to 

parallel  somewhat  the  common  law 
requirement  that  to  qualify  as  a  BFP  one 
must  take  delivery  of  the  property."  It 
was  also  reasoned  that  a  secured  party 
who  is  the  transferee  of  a  security 
interest  under  paragraph  {a)(4)  (where 
the  security  is  retained  in  the 
transferor's  account,  but  marked  as 
pledged  to  the  transferee)  does  not  have 
the  same  level  of  control  over  the 
security  as  in  a  case  where  the  security 
is  transferred  outright  to  the  account  of 
the  secured  party  at  the  secured  party's 
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own  book-entr>'  custodian  (pursuant  to 
paragraph  (a)(3)).  Thus,  the  secured 
party  could  take  advantage  of  the  (a)(3) 
transfer  mechanisni  if  it  wanted  the 
added  protection  of  good  faith 
transferee  status. 

Upon  reconsideration,  it  appears  that 
the  better  view  is  that  distinctions  about 
whether  a  security  has  been  moved  to  a 
transferee's  account  or  noted  in  some 
other  way  as  pledged  to  the  transferee 
should  not  be  significant  for  purposes  of 
qualification  as  a  good  faith  transferee. 
Concepts  applicable  to  physical 
certificates  such  as  "delivery"  do  not 
translate  meaningfully  into  the  book- 
entry  environment.  In  the  specific  case 
of  hoid-in-custody  repurchase 
agreements,  it  appears  to  make  little 
sense  to  have  a  customer's  good  faith 
transferee  status  depend  on  how  the 
book-entry  custodian  marks  its  books 
(i.e..  a  paragraph  (a)(3)  transfer,  as 
opposed  to  a  paragraph  (a)(4)  transfer). 

The  good  faith  transferee  rule,  as  it 
was  proposed  in  November  1988,  also 
contained  a  special  rule  for  claimants 
holding  securities  at  the  same  book- 
entry  custodian  (former  paragraph  (e)). 
This  rule  stated,  first,  that  the  good  faith 
transferees,  collectively,  would  have 
priority  over  non-good-faith-transferees. 
Second,  in  the  event  that  the  securities 
of  a  particular  issue  were  insufficient  to 
satisfy  the  claims  of  the  good  faith 
transferees,  then  the  good  faith 
transferees  would  share  ratably  in  the 
available  securities  of  that  issue.  This 
rule,  which  was  an  exception  to  the 
general  last-in-time  priority  rule  for  good 
faith  transferees,  recognized  that  the 
customers  of  the  same  book-entry 
custodian  should  share,  pro  rata,  the 
risk  that  their  book-entry  custodian 
would  not  have  enough  securities  of  the 
appropriate  issue  to  satisfy  all 
claimants. 

In  connection  with  the  distribution  of 
customer  property  in  an  insolvency 
proceeding,  generally,  it  should  be  noted 
at  the  cutset  that  these  regulations 
cannot  affect  the  outcome  under  a 
Federal  statute  such  as  the  Bankruptcy 
Code  or  the  Securities  Investor 
Protection  Act.  It  is  expected,  however, 
that  these  regulations,  which  preempt 
State  law,  would  be  operative  in  a  bank 
receivership  proceeding,  because  State 
law  would  generally  be  applicable  in 
such  a  proceeding.  The  pro-rata  sharing 
rule  is  intended  to  preempt  applicable 
State  law  that  might  otherwise  permit  a 
good  faith  transferee  customer  to  pursue 
an  action  in  conversion  against  another 
good  faith  transferee  customer  of  the 
same  book-entry  custodian. 

The  Department  has  also  given  further 
consideration  to  the  pro-rata  sharing 
rule,  specifically  as  to  the  definition  of 


the  class  of  claimants  that  should  share 
in  the  available  securities,  and  also  as  to 
whether  the  claimants  should  share 
ratably  in  all  the  available  Treasury 
securities  or  only  in  Treasury  securities 
of  a  particular  issue. 

With  respect  to  the  claimants  who 
would  share  in  the  available  securities, 
consideration  has  been  given  to  treating 
the  securities  held  in  a  bank's  trust 
department  separately  from  those  held 
for  customers  in  a  custodial  or  other 
capacity.  In  other  words,  securities  held 
by  the  trust  department  would  be 
available  only  to  satisfy  the  claims  of 
trust  department  customers.  No  change 
has  been  made  in  this  proposal, 
however,  because  it  is  unclear  what  sort 
of  impact  the  drawing  of  such  a 
distinction  would  have  on  bank 
practices,  customer  expectations,  and 
existing  law.  Commenters  may  wish  to 
address  this  issue. 

With  respect  to  the  question  of 
whether  the  securities  in  which 
claimants  would  share  at  the  same 
book-entry  custodian  should  continue  to 
be  limited  to  the  securities  of  a 
particular  issue  that  are  claimed  by 
those  transferees,  it  has  been  noted  that 
under  the  statutory  schemes  for 
liquidation  of  broker/dealers  under  the 
Securities  Investor  Protection  Act  and 
the  Stockbroker  Liquidation  provisions 
of  the  Bankruptcy  Code,  customers 
generally  share  pro  rata  in  all  available 
securities  without  regard  to  particular 
issues.  In  the  case  of  a  fmancial 
institution  insolvency,  however.  State 
law  is  not  entirely  clear,  and  may 
provide  a  different  result. 

The  Department's  view  is  that  ideally, 
it  would  be  desirable  to  have  a 
consistent  result,  whether  the  securities 
are  held  at  a  broker-dealer  or 
maintained  at  a  financial  institution.  In 
addition,  there  does  not  appear  to  be 
any  persuasive  basis  to  reward  some 
investors,  and  penahze  others,  for  a 
shortfall  in  securities  resulting  from  the 
actions  of  their  book-entry  custodian. 
The  "per  issue"  formulation,  however, 
appears  to  conform  to  current 
understandings  of  holders  of  securities 
of  the  property  interest  they  have  in 
particular  securities.  For  this  reason,  the 
Department  has  chosen  to  retain  the 
"per  issue"  rule,  while  expecting  that 
this  matter  will  be  addressed  further  in 
the  revision  of  U.C.C.  article  8. 

Concerning  the  other  specific 
comments  on  this  section,  the 
Department  has  concluded  that  issues 
such  as  the  priority  of  persons  with 
involuntary  liens  should  be  left  to  State 
and  other  law.  Terms  relevant  to  this 
section  such  as  "notice"  will  be  defined 
uniformly  in  accordance  with  the  model 
version  of  the  U.C.C.  (see  §  357.3).  With 


respect  to  the  comment  that  the  good 
faith  transferee  provision  would 
jeopardize  security  interests,  it  is 
recognized  that  a  good  faith  transferee 
will  defeat  a  prior  perfected  security 
interest.  For  the  reasons  discussed 
herein,  this  appears  to  be  a  result  that  is 
preferable  to  any  other  alternative  in  the 
resolution  of  competing  claims.  It  might 
also  be  noted,  however,  that  a  secured 
party  may  itself  achieve  good  faith 
transferee  status. 

Section  357. 15    Clearing  Lien  Priority 

This  section  describes  the  priority  of  a 
clearing  lien  over  other  competing 
claims  and  sets  out  the  requirements  for 
a  clearing  lien  to  qualify  for  priority, 

A.  November  28, 1986  Proposal 

This  provision  was  first  included  in 
the  second  regulatory  proposal 
published  for  comment.  It  was  added  in 
response  to  comments  that  the 
regulations  should  provide  for  some 
form  of  priority  for  cleanng  liens.  These 
comments  emphasized  the  role  of  the 
cleanng  banks  in  providing  daily 
extensions  of  credit  to  dealers  in  the 
government  securities  market.  The 
Department  recognized  that  such 
extensions  of  credit  must  be  fully 
collateralized  to  satisfy  safety  and 
soundness  requirements  of  bank 
regulation. 

A  "clearing  lien"  was  defined  in 
§  357.3  to  mean  a  security  interest 
granted  to  a  cleanng  bank  or  Federal 
Reserve  Bank,  pursuant  to  a  written 
agreement,  to  secure  credit  extended  in 
providing  cleanng  services.  A  "clearing 
bank"  was  defined  as  a  depository 
institution  which  had  a  book-entry 
secunties  account  at  a  Federal  Reserve 
Bank  through  which  it  provided  cleanng 
services.  The  term  "clearing  services" 
was  defined  to  mean  delivering  and 
receiving  securities  and  payments  for 
securities  on  behalf  of  other  persons. 

Section  357.15  provided  that  a  cleanng 
lien  would  qualify  for  prionty  only  to 
the  extent  of  credit  actually  extended  in 
performing  cleanng  services:  only  if  the 
lien  was  perfected  by  transfer  of  the 
security  or  security  interest  to  the 
secured  party;  and  only  if  the  lien  was 
acquired  in  good  faith. .^  further 
limitation  en  the  cleanng  lien  was  that  it 
could  not  be  asserted  against  securities 
that  had  been  segregated  or  otherwise 
identified  by  the  cleanng  bank  or 
Federal  Reserve  Bank  (as  appropriate) 
as  belonging  to  customers  of  the  entity 
for  which  clearing  services  were  being 
provided. 

As  for  pnonty,  this  section  provided 
that  all  clearing  liens  would  be  subject 
to  certain  interests  of  the  United  States 
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described  in  §  357,19  (such  as  a  limited 
interest  in  securities  transferred  to  the 
United  States  to  secure  deposits  of 
public  money].  Moreover,  a  clearing  hen 
of  a  clearing  bank  would  be  subiect  to  a 
clearing  Hen  of  a  Federal  Reserve  Bank 
in  the  same  security.  Aside  from  these 
exceptions,  a  clearing  lien  would  ha\e 
priority  over  all  other  clai.Tis  of  third 
parties. 

B.  Comments  on  November  28, 1986 

ProDOsal 

The  major  comment  on  this  section  of 
the  regulations  related  to  the 
requirement  that  a  clearing  lien  be 
acquired  in  good  faith  in  order  for  the 
lien  to  qualify  for  priority  (proposed 
paragraph  (b)(2]).  Four  commenters 
either  opposed  this  requirement 
altogether  or  suggested  alternative 
standards.  These  commenters  noted  that 
good  faith  is  not  a  requirement  for 
perfection  of  a  security  interest  under 
State  law.  and  that  the  introduction  of 
such  a  concept  here  could  create  a 
confusion  with  the  good  faith  transferee 
rule  in  which  good  faith  was  also  an 
element. 

Other  comments  wpre  made  on  the 
question  of  what  entities  should  be 
permitted  to  assert  the  clearing  lien  as 
well  the  issue  of  what  charges  it  should 
cover,  one  commenter  urged  that  any 
clearing  orgnnization  (not  simply  banks) 
should  get  a  priority  lien,  and  that  all 
lower-tier  book-entry  custodians  should 
get  a  line  for  ex'end'ng  credit  to  their 
customers.  Two  commenters  suggested 
that  the  definition  of  "clearing  services  " 
i.e..  the  type  of  activity  for  which  the 
clearing  lien  could  be  asserted,  should 
be  expanded  to  cover  other  fees  or 
charges  typicaily  irrpcsed  by  a  clearing 
bank,  such  as  charges  f^.ir  wire  transfers, 
the  making  of  interest  payments,  and 
paying  for  or  delivering  securities  in 
connection  with  custody  accounts. 

C.  Treasury  Response 

With  respect  to  the  good  faith 
requirement  for  clearing  lien  priority, 
this  requirement  was  intended  to  " 
exclude  the  availability  of  the  priority 

only  in  cases  v%hr,'e  an  institution  has 
engaged  in  egregious  practices."  .51  FR 
43037.  After  consideration  of  the 
comments,  howevf  r,  the  Drpartment  has 
decided  to  replace  the  '"food  faith" 
standard  with  a  .more  obiective 
requirement  that  a  clearing  bank  must 
be  in  compliance  with  the  requirements 
of  17  CFR  part  450,  the  regulations 
governing  custodial  holdings  of 
government  securities  by  depository 
institutions  (promulgated  under  title  II  of 
the  Government  Secunties  that  must  be 
met  by  depository  institutions  m  the 
areas  of  segregation  of  customer 


securities  and  recordkeeping.  A  clearing 
bank  that  provides  clearing  services  for 
a  jiovernment  secunties  broker  or  dealer 
IS  ordinarily  under  a  duty  to  transfer 
securities  to  a  segregated  account  for 
customer  securities  upon  request  of  the 
broker  or  dealer.  A  clearing  bank  is  not 
required  to  make  such  a  transfer, 
however,  if  the  securities  continue  to  be 
required  as  collateral  for  the  extension 
of  clearing  credit.  In  the  event  the  broker 
or  dealer  is  still  not  adequately 
collateralized  after  close  of  business,  the 
clearing  bank  must  send  notice  the 
broker's  or  dealer's  appropriate 
regulatory  agency.  Thereafter,  securities 
must  be  segregated  as  soon  as  they  are 
no  longer  required  as  collateral  for  the 
extension  of  clearing  credit. 

The  Department  would  expect  a 
clearing  bank  to  comply  with  the  above 
requirements  in  order  for  its  clearing 
lien  to  qualify  for  priority.  The  intention, 
however,  is  that  the  requirement  to  be 
"in  compliance"  with  part  450  would  be 
interpreted  reasonably,  according  to  the 
circumstances.  A  clearing  lien  should 
not  be  defeated  if  the  clearing  bank  has 
established  practices  and  procedures 
designed  to  ensure  and  maintain 
compliance  with  the  regulations.  It 
should  further  be  noted,  however,  that 
the  requirement  to  be  in  compliance 
with  Part  450  may  not  be  satisfied  by 
claiming  an  exemption  for  holdings 
subject  to  fiduciary  standards  (17  CFR 
450.3). 

With  respect  to  the  question  of  who  is 
entitled  to  claim  the  clearing  lien,  there 
does  not  appear  to  be  a  need  to  extend 
the  coverage  to  all  clearing 
organizations.  Similarly,  the  Department 
has  declined  to  expand  the  class  of 
entities  eligible  to  assert  a  priority 
clearing  lien  beyond  those  depository 
institutions  that  maintain  accounts 
directly  at  a  Federal  Reserve  Bank.  As 
noted  in  the  November  1986  proposal, 
given  the  fact  that  a  clearing  lien  may 
defeat  the  interests  of  dealers' 
customers,  it  is  appropriate  to  limit  the 
types  of  entities  that  could  assert  the 
clearing  lien  priority. 

It  might  also  be  noted  that  the  fact 
that  a  book-entry  custodian  may  be  a 
type  of  entity  that  could  potentially 
claim  a  clearing  lien  under  these 
regulations  does  not  automatically  give 
it  the  authority  to  take  a  lien  on 
particular  securities  or  its  customers  the 
authority  to  grant  it.  For  example,  a 
depository  institution  that  receives 
securities  for  the  account  of  customers 
of  another  depository  institution  that 
has  not  given  official  notice  that  it  is 
acting  as  a  government  securities  broker 
or  dealer,  must  generally  keep  the 
securities  free  of  third  party  liens.  {This 


does  not  restrict  a  depository  institution 
from  granting  a  lien  on  its  proprietary 
securities.)  (See  17  CFR  450.4  (a)(1): 
(a)(2).) 

The  Department  has  also  concluded 
that  the  definition  of  "clearing  services" 
should  not  be  expanded  to  cover  other 
fees  of  a  clearing  bank.  Again,  because 
the  clearing  lien  has  priority  under  these 
regulations  and  will  affect  other 
claimants'  rights,  it  should  not  be 
defined  any  more  broadly  than 
necessary  to  achieve  its  purpose. 

Other  clarifying  changes  have  been 
made  in  this  section.  Paragraph  (c)  has 
been  reworked  to  clarify  how  a  clearing 
lien  is  released  or  terminated. 


Section  357.16 
Custodians 


Duties  of  Book-Entry 


This  section  deals  with  the  issuance 
by  book-entry  custodians  of 
confirmations  of  transfers  and 
statements  of  customers'  securities 
accounts. 

A.  March  14, 1986  Proposal 

Duties  of  a  book-entry  custodian  were 
originally  set  out  in  section  357.15  of  the 
Treasury's  first  proposal.  That  section 
required  the  issuance  of  four  types  of 
confirmations — (1)  a  confirmation  of 
transfer  of  a  security,  (2)  an 
acknowledgment  of  transfer  of  a 
security  interest  by  book-entry,  (3)  an 
acknowledgment  of  receipt  of  notice  of 
transfer  of  a  security  interest,  and  (4)  a 
confirmation  of  holdings  to  be  issued 
upon  specific  request  of  a  customer. 

B.  November  28, 1986  Proposal 

In  Treasury's  second  proposal,  the 
section  on  duties  of  book-entry 
custodians  was  renumbered  as  5  357.16. 
The  requirement  to  acknowledge  receipt 
of  notice  of  transfer  of  a  security  interest 
was  dropped,  since  this  method  of 
transferring  a  security  interest  was  also 
deleted  from  the  regulations.  The  type  of 
confirmation  issued  upon  request  of  a 
customer  was  renamed  a  "statement." 
This  proposal  also  included  a  provision 
to  the  effect  that  if  a  book-entry 
custodian  is  subject  to  a  rule  of  a 
Federal  regulatory  agency  requiring  it  to 
furnish  a  confirmation  or  written 
notification  of  a  securities  transaction, 
then  the  book-entry  custodian  would  not 
be  subject  to  the  requirements  of  this 
section. 

C.  Comments  on  November  28. 1966 
Proposal 

Four  commenters  submitted  specific 
comments  on  the  confirmation 
requirements  in  this  section. 

Three  of  the  commenters  raised 
questions  about  the  usefulness  and/or 
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operational  burden  of  the  requirement 
that  a  book-entr>'  custodian  send  an 
acknowledgment  of  a  transfer  of  a 
limited  interest  to  the  transferee,  as  well 
as  to  the  transferor.  One  of  these 
comments  specifically  suggested  that 
the  sending  of  the  acknowledgment  to 
the  transferee  should  only  be  required 
when  specincally  requested  by  the 
transferor. 

Other  comments  that  were  made  on 
this  section  incl'ided  (1)  a 
recommendation  that  a  provision  be 
added  slating  that  a  book-entry 
custodian  is  entitled  to  rely  on  its 
records  as  reflecting  the  person  with  the 
right  to  control  the  disposition  of,  and 
receive  distributions  on.  a  security, 
except  in  the  case  of  securities  subject 
to  security  interests:  (2)  a  suggestion 
that  guidance  on  damages  for  breach  of 
d'jty  would  be  helpful,  given  the  scope 
of  Federal  preemption:  (3)  a  request  that 
the  commentary  state  that  current 
industry  practice  of  issuing 
confirmatior.s  stating  trade  and 
settleme.nt  terms,  without  an  express 
statement  that  a  transfer  has  occurred, 
is  sufficient  to  meet  the  requirements: 
and  (4)  a  suggestion  that  a  provision  be 
added  stating  that  all  confirmations 
should  be  provided  at  the  expense  of  the 
customer. 

D.  Treasury  Response 

Since  the  receipt  of  comments  on  the 
November  28.  1986  TRADES  proposal, 
regulations  have  been  prom.ulgated 
under  the  Government  Securities  Act  of 
1986.  Those  regulations  require 
government  securities  brokers  and 
dealers  and  financial  institutions  to 
issue  confirmations  of  hold-in-custody 
repurchase  transactions  (See  17  CFR 
401.4:  403.1;  403.4(e):  403.5(d)).  and  also 
require  depository  institutions  to  issue  a 
confirmation  or  safekeeping  receipt  for 
each  security  held  for  a  customer  (see  17 
CFR  §  450.4(b)(1)).  Thus,  to  a  large 
extent,  requirements  on  confirmations 
are  now  covered  under  the  Government 
Securities  Act  ('GSA")  regulations.  In 
addition,  SEC  Rule  lOb-10  (17  CFR 
§  240.10b-10)  and  comparable 
regulations  applicable  to  financial 
institutions  [eg..  12  CFR  12.4. 12.5;  208.8 
(k))  address  confirmation  requirements. 

Given  the  fact  that  requirements  on 
confirmations  in  the  TRADES  and  GSA 
regulations  overlap,  and  also  in  view  of 
the  fact  that  the  coverage  of  the 
requirements  in  all  situations  may  not 
be  entirely  complete,  the  Department 
has  considered  whether  these 
requirements  are  more  appropriately 
addressed  in  the  TRADES  or  GSA 
regulations.  The  Department  has 
concluded,  however,  that  although  some 
of  the  concerns  that  were  the  basis  for 


proposing  the  TRADES  confirmation 
requirements  were  addressed  by  the 
GSA  regulations,  there  is  still  sufficient 
reason  to  retain  some  of  the 
confirmation  requirements  in  the 
TRADES  regulations. 

The  revised  §  357.16  proposed  here 
retains  the  requirement  (proposed 
paragraph  (c))  that  a  book-entry 
custodian  must  provide  a  statement 
upon  the  request  of  a  customer.  The 
right  of  a  customer  to  receive  such  a 
statement  may  not  be  waived.  The 
reason  for  this  requirement  relates  to  the 
fact  that  a  Treasury  book-entry  security 
is  represented  by  an  entry  on  the  books 
of  a  book-entry  custodian.  A  statement 
of  account  showing  an  investor's 
holdings  and  the  liens  to  which  the 
securities  may  be  subject,  is  the 
investor's  only  means  of  determining 
what  is  reflected  on  the  records  of  a 
book-entry  custodian.  In  addition,  the 
requirement  that  a  book-entry  custodian 
provide  a  statement  to  a  customer  upon 
request  has  no  clear  counterpart  in  the 
GSA  regulations. 

The  revised  §  357.16  also  retains,  for 
similar  reasons,  the  requirement  that  a 
book-entry  custodian  issue  a 
confirmation  of  a  transfer  of  a  security, 
but  with  the  stipulation  that  if  a  book- 
entry  custodian  issues  the  confirmation 
or  safekeeping  receipt  required  by  part 
450  of  the  GSA  regulations  (17  CFR 
450.4(b))  within  one  business  day.  then 
the  custodian  will  be  deemed  to  be  in 
compliance  with  the  TRADES 
requirement.  This  means  that  those 
depository  institutions  already  subject 
to  the  part  450  confirmation  requirement 
will  not  be  subjected  to  additional 
regulation  if  the  confirmation  is  issued 
promptly. 

The  Department  would  like  to  clarify 
that  this  requirement  applies  to  a  book- 
entry  custodian  that  effects  a  transfer  of 
a  security  to  its  customer  under 
§  357.12(a)(3).  A  book-entry  custodian, 
by  definition,  maintain  book-entry 
securities  accounts  for  other  persons.  A 
transfer  described  in  §  357.12(a)(3) 
requires  the  making  of  an  entry  on  the 
books  of  a  book-entry  custodian 
crediting  a  security  to  the  securities 
account  of  the  transferee,  or  that 
otherwise  permits  identification  of  the 
transferee  and  the  security  transferred. 
A  transfer  "entry"  is  intended  to 
describe  the  act  that  is  part  of  a 
standardized  system  of  bookkeeping 
through  which  a  book-entry  custodian 
keeps  a  record  of  securities  held  for 
specific  customers.  51  FR  8850.  The 
confirmation  requirement  in  revised 
§  357.16(a)  is  intended  to  provide  some 
evidence,  outside  a  book-entry 
custodian's  own  records,  of  a 


transferee's  interest  in  securities. 
Despite  the  indications  to  the  contrary 
in  earlier  proposals,  the  confirmation 
contemplated  here  is  intended  to  be 
different  from  the  confirmation  of  a 
purchase  or  L-^ade  that  is  required  to  be 
issued  by  other  Federal  regulations 
(such  as  17  CFR  240.10b-10  and 
comparable  financial  institution 
regulations).  A  purchase  or  trade  may 
occur  well  in  advance  of  the  time  there 
is  an  actual  transfer  of  a  security  to  a 
customer  on  the  book-entry  custodian's 
records. 

The  Department  contemplates  that  the 
confirmation  required  by  §  357.16(a) 
would  be  issued  by  the  book-entry 
custodian  that  actually  maintains  a 
customer's  securities  account.  For 
example,  if  a  government  securities 
broker  or  dealer  purchases  a  security  for 
a  customer,  but  with  instructions  that 
the  security  be  delivered  to  and  held  at 
a  depository  institution  for  the  account 
of  the  customer,  then  the  depository 
insUtution  would  be  the  appropriate 
entity  to  issue  the  confirmation  required 
by  §  357.16(a). 

Concerning  the  form  of  the 
confirmation,  the  Department  intends 
that  for  purposes  of  this  regulation  only, 
any  reasonable  form  that  indicates  that 
a  specifically  described  security  has 
been  transferred  to  a  customer  would  be 
acceptable.  For  example,  major 
customers  of  a  depository  institution 
such  as  dealers,  may  have  on-line 
connections  to  their  clearing  banks, 
through  which  they  electronically 
receive  acknowledgment  or  advice  or 
securities  transferred  by  their  clearing 
banks.  The  Department  would  view 
such  acknowledgments  or  advices  as  an 
acceptable  form  for  purposes  of  the 
confirmation  required  by  §  357.16  (a) 
and  (d).  Paragraph  (dj  of  this  section  has 
also  been  revised,  however,  to  make 
clear  that  a  customer  isentitled  to 
obtain  a  confirmation  in  written  form,  if 
desired. 

As  discussed  above,  a  confirmation 
that  merely  confirms  the  execution  of  a 
trade  would  not  be  acceptable  for 
purposes  of  also  confirming  that  a 
transfer  of  the  security  has  taken  place. 
This,  however,  does  not  preclude  the  use 
of  single  confirmation  of  execution  of 
both  the  trade  and  the  transfer,  provided 
that  both  functions  have  m  fact  been 
effected  at  the  time  the  confirmation  is 
issued.  It  should  also  be  noted  that 
existing  requirements  under  other 
regulations  to  confirm,  by  the  end  of  the 
day.  the  specific  securities  that  are  the 
subject  of  certain  repurchase 
transactions,  remain  in  effect.  The 
issuance  of  such  a  confirmation  of  a 
repurchase  transaction,  however,  will 
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satisfy  the  TRADES  requirement  to 
confirm  the  transfer  of  a  security, 
as=i:ming,  as  noted  above,  that  the 
transfer  has  been  effected. 

The  requirement  that  a  book-entry 
custodian  routinely  acknowledge  the 
transfer  of  a  security  interest  has  been 
dropped  from  this  proposal.  This  same 
information  can  be  provided  upon 
request  through  the  vehicle  of  the 
customer  statement,  or  otherwise  by 
agreement.  Moreover,  to  the  extent  that 
repurchase  transactions  may  be 
considered  secured  loans,  the 
requirement  to  confirm  hold-in-custody 
repurchase  transactions  is  already 
covered  by  the  GSA  regulations. 

With  respect  to  the  comments  that  are 
not  addressed  above,  the  Department 
has  determined  the  following.  In 
connection  with  the  suggestions  that 
provisions  be  added  concerning  a  book- 
entry  custodian's  reliance  on  its  records 
and  the  measure  of  damages  for  breach 
of  duty,  it  is  unclear  that  these  matters 
need  be  addressed  in  these  regulrilions, 
and  it  appears  that  these  and  other 
related  issues  could  be  resolved  to  some 
extent  as  a  contractual  matter  between 
a  book-entry  custodian  and  its 
cubtomers.  The  Department  views  the 
question  of  whether  confirmations  may 
be  furnished  at  the  expense  of  the 
customer  to  be  outside  the  scope  of  the 
TRADES  regulations. 

(Former)  Section  357.17     Warranties 

This  section,  as  it  last  appeared,  dealt 
with  the  warranties  given  by  book-entry 
custodians  and  others  in  connection 
with  the  transfer  of  a  security  or  an 
interest  in  a  security.  The  section  also 
provided  that  book-entry  custodians 
would  g.ve  certain  warranties  upon  the 
issuance  of  confirmations  or  statements. 

A.  March  14, 1986  Proposal 

Warranties  were  originally  covered  in 
§  357.15  of  the  Hrst  proposal  published 
for  comment.  That  section  provided  only 
for  warranties  to  be  given  by  book-entry 
custodians,  and  tied  the  warranties  to 
the  issuance  of  confirmations. 
Specifically,  by  sending  a  confirmation 
of  a  transfer  of  a  security,  the  book- 
eniry  custodian  would  warrant  to  its 
transferee  and  subsequent  transferees 
that  it  had  made  an  entry  in  its  books,  or 
that  it  would  do  so  before  next  opening 
for  business.  In  addition,  by  sending  the 
confirmation  of  transfer,  it  would  also 
w^ arrant  its  good  faith  and  authority, 
including  a  warranty  that  the  security 
was  free  of  certain  claims,  except  as 
noted  on  the  confirmation.  Finally,  by 
issuing  a  confirmation  or  statement 
upon  customer  request,  a  book-entry 
custodian  would  warrant  to  its  customer 


that  the  information  provided  therein 
was  accurate. 

B.  November  28. 198G  Proposal 

In  the  second  proposal  published  for 
comment,  the  provisions  on  warranties 
were  expanded  and  were  redesignated 
as  new  §  357.17.  That  section  provided 
that  the  sending  of  a  confirmation  of 
transfer  of  a  security  or 
acknowledgment  of  the  transfer  of  a 
limited  interest  would  constitute  a 
warranty  by  a  book-entry  custodian  to 
its  own  transferee  that  an  entry  had 
been  made,  or  would  be  made,  before 
next  opening  for  business.  The  warranty 
of  good  faith  and  authority  given  by  a 
book-entry  custodian  was  changed, 
however,  so  that  it  would  arise  upon  the 
transfer  of  the  security  rather  than  upon 
the  issuance  of  a  confirmation.  The 
warranty  of  good  faith  and  authority 
was  expanded  to  specifically  include  a 
warranty  that  the  security  transferred 
was  part  or  all  of  an  amount  of  the  same 
security  maintained  on  the  books  of 
another  book-entry  custodian  or  a 
Federal  Reserve  Bank.  The  warranty 
given  by  a  book-entry  custodian 
pertaining  to  the  accuracy  of  the 
information  contained  in  a  statement 
issued  upon  customer  request  was  also 
retained. 

In  addition  to  the  warranties  given  by 
book-entry  custodians  in  all 
transactions,  a  new  warranty  was 
added  to  be  given  by  other  transferors 
and  book-entry  custodians  that  are  also 
transferors.  Such  transferors  would 
warrant  that  the  transfer  in  question 
was  rightful  and  effective,  in  addition  to 
their  good  faith. 

Last,  a  provision  was  added  to  the 
effect  that  the  warranties  described  in 
the  regulations  could  not  be  disclaimed 
or  limited  by  agreement. 

C.  Comments  on  the  November  28, 1986 
Proposal 

Six  of  the  comment  letters  received  by 
the  Department  included  comments  on 
this  section.  One  of  the  commenters 
objected  generally  to  the  warranties  (in 
addition  to  other  provisions)  as  an 
unjustified  departure  from  State  law. 
Two  of  the  commenters  specifically 
supported  the  promulgation  of  a  single 
set  of  warranties  under  Federal  law, 
stating  their  view  that  in  certain  cases, 
the  only  remedy  of  an  aggrieved  party 
might  be  a  Federal  claim  for  breach  of 
warranty.  One  segment  of  the  group  of 
commenters  submitting  a  single  letter 
thought,  generally,  that  the  warranties 
should  be  broadened  and  made  more 
explicit.  The  remainder  of  the 
commenters  expressed  no  view  on  the 
desirability  of  the  warranties  in  general, 


but  voiced  concern  about  some  aspects 
of  specific  provisions. 

Nearly  all  of  the  commenters  stated 
that  the  extent  of  a  book-entry 
custodian's  "knowledge"  of  other  claims 
(for  purposes  of  notation  on  the 
confirmation]  should  be  defined  as 
actual  notice  or  otherwise  narrowed  in 
some  way  to  limit  the  book-entry 
custodian's  liability  for  acts  of 
subordinate  employees  and/or  multiple 
offices.  Several  of  the  commenters 
stated  that  book-entry  custodians 
should  not  have  to  provide  specific 
notice  of  clearing  liens  on  confirmations. 

Most  of  the  commenters  also  objected 
to  the  warranty  that  a  security  is  part  or 
all  of  an  amount  of  the  same  security  in 
an  account  on  the  books  of  another 
book-entry  custodian.  These 
commenters  argued  that  a  book-entry 
custodian  should  not  be  expected  to 
warrant  information  on  the  books  of 
another  book-entry  custodian.  On  the 
other  hand,  one  commenter  expressed 
agreement  with  the  concept  of  this 
warranty,  stating  that  it  was  an 
appropriate  result  to  have  a  loss  fall  on 
a  book-entry  custodian  which  chooses 
to  deal  with  a  book-entry  custodian  that 
becomes  insolvent  and  is  located  above 
it  in  the  hierarchy  of  accounts.  This 
commenter  further  stated  that  the 
warranty  that  the  securities  are  part  of 
an  amount  of  securities  on  the  books  of 
another  book-entry  custodian  should  be 
a  warranty  that  continues  beyond  the 
moment  of  a  transfer. 

Other  substantive  issues  raised  by  the 
commenters  included  whether  the 
various  warranties  should  be  given  only 
to  the  person  with  whom  the  warrantor 
has  dealt,  or  others:  the  meaning  of 
"transferor  "  and  "transferee  "  and  other 
undefined  terms  in  this  context;  and 
whether  the  warranty  that  entries  will 
be  made  prior  to  the  opening  of  business 
(former  paragraph  (e))  was  sufficient,  or 
should  be  supplemented  by  a  provision 
stating  that  the  entries  are  deemed  to 
have  been  made  before  the  close  of 
business  for  purposes  of  §  357.12(a). 

D.  Treasury  Response 

As  noted  earlier,  since  the  receipt  of 
comments  on  the  last  TRADES  proposal, 
regulations  have  been  promulgated 
under  the  Government  Securities  Act  of 
1986  that  regulate  the  practices  of 
government  securities  brokers  and 
dealers  and  financial  institutions  that 
hold  government  securities  in  custody 
for  customers.  Many  of  the  requirements 
nov/  in  force  under  the  GSA  regulations 
address  concerns  thai  were  the  basis  for 
the  original  proposal  by  Treasury  ofthe 
provisions  on  warranties  in  the  TR.A.DES 
regulations.  The  Department  has  thus 
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reconsidered  the  need  for  the  warranty 
provisions  in  light  of  these  other 
requirements,  as  more  fully  explained 
below. 

In  the  commentary  on  the  first 
TR,A.DES  proposal,  the  Department 
specifically  noted  that  the  imposition  of 
warranties  on  book-entry  custodians 

cannot  guarantee  that  the  facts 

so  warranted  will  prove  to  be  the  case, 
nor  will  they  likely  improve  a 
transferee's  position  vis-a-vis  the  book- 
entry  custodian  or  its  receiver  or  other 
legal  representative  in  the  event  of  its 
insolvency."  51  FR  8853.  The 
Dopartment  also  stated  its  view, 
however,  that  providing  for  warranties 
in  the  regulations  could  have  a 
beneficial  effect — first,  by  encouraging 
investors  to  demand  confirmations,  even 
though  not  required  for  effective 
transfers;  and  second,  by  instilling  a 
greater  sense  of  caution  in  book-entry 
custodians  that  might  otherwise  fail  to 
keep  accurate  records. 

To  a  significant  extent,  the  above 
"beneficial  effects"  have  now  been 
achieved  by  regulation.  Confirmations 
are  now  required  by  Treasury  (GSA)  or 
other  regulations.  In  addition,  one  of  the 
major  areas  addressed  by  the  GSA 
regulations  is  recordkeeping.  Brokers 
and  dealers  and  financial  institutions 
that  act  as  government  securities 
brokers  or  dealers  are  subject  to 
extensive  recordkeeping  rules,  including 
a  requirement  to  maintain  a  securities 
record  or  ledger  ("position  record") 
showing  all  positions  for  each       ' 
government  security  carried  by  the 
government  securities  broker  or  dealer 
for  its  own  account  or  for  the  account  of 
customers,  as  well  as  the  securities' 
locations.  These  rules  are  enforced  by 
the  Securities  and  Exchange 
Commission,  National  Association  of 
Securities  Dealers,  and  the  various 
Federal  bank  regulatory  agencies,  as 
appropriate.  Depository  institutions  that 
hold  govemment.securities  as  fiduciary, 
custodian,  or  otherwise  for  the  account 
of  customers,  are  also  now  subject  to 
recordicppping  requirements  with 
respect  to  such  customer  securities. 
These  requirements  include  a  rule  that 
the  institution  must  provide  a  system  for 
ider'tfying  each  goverrur.ent  security 
held  for  a  customer  and  describing  the 
customer's  interest  in  the  security, 
wh;ch  system  must  provide  an  adequate 
basis  for  audit.  Depository  institutions 
must  conduct  armual  counts  of 
government  securities  held  for 
customers  and  reconcile  the  counts  with 
customer  accoant  records.  These 
requirements  are  enforced  by  the 
depository  institutions'  appropriate 
regulatory  agencies.  , 


Another  consideration  that  the 
Department  took  into  account  in  the 
second  TRADES  proj)osal  was  the  need 
to  preserve  the  warranties  provided 
under  State  law.  As  a  result  of  the 
elimination  of  the  concept  in  the  existing 
regulations  that  a  book-entry  security  is 
deemed  the  equivalent  of  a  bearer 
definitive  security,  and  also  due  to  the 
extensive  scope  of  Federal  preemption 
envisioned  in  the  second  TRADES 
proposal  some  warranties  under  State 
law  might  have  been  inadvertently 
omitted.  The  transferor  warranty  [i.e., 
the  warranty  that  the  transfer  is  rightful 
and  effective  and  that  the  transferor 
was  acting  in  good  faith)  was 
specifically  added  to  the  regulations  for 
this  reason. 

Under  the  scheme  of  Federal 
preemption  proposed  here,  the 
Department  has  concluded,  generally, 
that  the  warranties  provided  under  State 
law  would  still  be  available.  Even  in  a 
State  that  has  not  adopted  the  revised 
article  8  of  the  Uniform  Commercial 
Code  on  uncertificated  securities,  a 
Treasury  book-entry  security  would  be 
deemed  a  "security  "  for  purposes  of 
State  law  (see  §  357.2(d]). 

It  is  noted  that  in  some  cases,  a  book- 
entry  custodian  may  not  give  a  transfer 
warranty  to  a  customer  under  State  law 
because  the  book-entry  custodian  is  not 
a  "broker "  (as  defined  in  the  Uniform 
Commercial  Code)  or  does  not  itself  sell 
the  security  to  its  customer.  However, 
this  is  an  area  that  is  likely  to  be 
addressed  in  the  revision  of  the  U.C.C 
While  it  is  also  recognized  that  the 
existence  of  Federal  warranties  cotdd 
provide  additional  remedies  to  investors 
in  certain  situations,  it  appears, 
generally,  that  these  remedies  would  be 
of  only  incremental  significance.  For  the 
foregoing  reasons,  therefore,  the 
provisions  on  warranties  have  been 
omitted  from  this  proposal.  Commenters 
who  may  wish  to  address  this  area  are 
requested  to  specifically  focus  on  the 
demonstrable  effects  that  Federal 
warranties  would  provide. 

(Former)  Section  357.18    Duty  to 

Transfer 

This  section  described  the  actions 
required  for  a  book-entry  custodian  or 
other  transferor  to  fulfill  its  duty  to 
transfer  a  security. 

A.  November  28, 1986  Proposal 

The  duty  to  transfer  provision  first 
appeared  in  the  second  proposal 
published  for  comment.  It  was  added  as 
a  result  of  concerns  that  the 
promulgation  of  a  Federal  rule  on 
securities  transfers  might  have  altered 
or  eliminated  the  existing  State  law  on 


the  obligation  of  a  transferor  to  deliver 
or  transfer  a  security. 

This  section  provided  that  unless 
otherwise  agreed,  a  book-entry 
custodian  fulfilled  its  duty  to  transfer  a 
security  at  the  time  it  made  an  entry  on 
its  books:  it  instructed  another  book- 
entry  custodian  or  a  Federal  Reserve 
Bank  to  make  an  entry;  or  it  instructed 
its  book-entry  custodian  or  Federal 
Reserve  Bank  to  transfer  the  security  to 
Treasury  Direct.  The  section  also 
provided  that  other  transferors  would 
fulfill  their  duty  to  transfer  at  the  time 
they  instructed  their  book-entry 
custodians  to  take  the  same  actions. 

B.  Comments  on  the  November  28, 1988, 
Proposal 

Only  one  comment  letter,  submitted 
jointly  by  two  financial  institutions, 
addressed  this  provision.  That  letter 
objected  to  the  divergence  of  the 
provision  from  Slate  law.  particularly 
the  failure  to  adopt  the  concept  that  the 
duty  of  a  transferor  is  fulfilled  when  the 
transferor  "causes"  a  security  to  be 
registered  in  the  name  of  the  transferee 
or  a  person  designated  by  the 
transferee.  This  commenter  also  took 
issue  with  the  use  of  the  term  "instructs" 
without  a  specific  definition. 

C.  Treasury  Response 

As  a  part  of  the  reconsideration  of  the 
issue  of  Federal  preemption,  the 
Department  has  also  reconsidered  the 
necessity  of  including  a  provision  on  the 
duty  to  transfer.  In  view  of  the  relative 
lack  of  comment  on  this  provision,  it 
would  appear  that  the  issue  of  when  a 
duty  to  transfer  is  fulfilled  is  not  one 
that  poses  significant  concern  for  the 
government  securities  market. 

Therefore,  the  "duty  to  transfer" 
provision  has  been  deleted  from  this 
proposal.  Although  there  may  be 
questions  raised  with  respect  to  the 
application  of  comparable  State  law 
provisions  [e.g..  U.C.C.  |  8-3':4)  to 
securities  in  TRADES,  it  appears  that 
these  issues  are  not  of  a  degree  of 
significance  sufficient  to  warrant  their 
resolution  in  these  regulations. 

Section  357.17    Priority  of  Interests  of 
the  United  States 

This  section  deals  with  the  priority  of 
limited  interests  in  securities  transferred 
to  the  United  States  and  also  deals  with 
securities  transfened  outright  to  the 
United  States. 

A.  March  14, 1930  Proposal 

This  provision  appeared  in  the  first 
proposal  pubHshed  for  comment  as 
proposed  §  357.16.  It  stated  that  a 
security  interest  in  securities  transferred 
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to  the  United  States  to  secure  deposits 
of  public  rrioney.  deposits  to  Treasury 
tax  and  loan  accounts,  or  any  other 
security  interest  in  favor  of  the  United 
States  required  by  Federal  statute  or 
regulation,  would  be  superior  to  other 
interests  in  the  securities.  The  rule  also 
stated  that  a  security  transferred  to  the 
United  Sta'es  would  be  free  of  adverse 
claims,  unless  the  security  was  acquired 
in  a  transaction  in  which  the  United 
States  was  acting  in  a  proprietary  rather 
than  governmental  capacity. 

B  November  28,  1986  Proposal 

This  provision  was  renumbered  as 
5  357.19  in  the  second  proposal 
publishtid  for  ccmment.  One  clarifying 
change  v,as  made  to  stipulate  that  a 
security  or  limited  interest  in  a  security 
is  deemed  to  be  "transferred"  to  the 
United  Stales  if  an  entry  is  made  in 
accordance  with  §  .357,12  and  the  United 
States  or  an  e.xecutive  department  is 
designated  as  the  transferee. 

C.  Comments  on  November  28, 1986 

Proposal 

One  comment  was  made  on  this 
section  to  the  effect  that  the  superior 
interest  granted  to  the  United  States 
appears  to  be  unjustified  and  that  the 
provision  cutting  off  adverse  claims  may 
he  unconstitutional. 

D.  Treasury  Response 

This  provision  has  been  retained,  with 

minor  changes.  As  a  result  of  the 
deletion  of  other  sections,  it  has  been 
renumbered  as  §  357.17.  As  noted  in  the 
comm.entary  on  earlier  proposals,  this 
provision  simply  restates  a  rule  that 
appears  in  the  existing  book-entry 
regulations.  The  Department's  view 
continues  to  be  that  a  priority  in  favor  of 
the  United  States  is  appropriate  in  the 
circumstances  described  in  the  rule 
because  the  interests  pin  to  the  public 
good. 

Section  357.19    Rights  of  the  United 
States  and  Federal  Reser\-e  Banks  With 
Respect  to  Transfers  on  Federal  Reseri'e 
Bank  Records 

This  section  deals  with  the  types  of 
transfers  of  limited  interests  that  may  be 
rrsade  on  the  books  of  a  Federal  Reserve 
Bank.  It  also  deals  wi'h  the  rights  of  the 
United  States  and  Federal  Reser\e 
Banks  in  connection  with  transfers  of 
securities  on  Federal  Reserve  Bar.k 
records. 

A.  March  14  1986  Proposal 

In  the  first  proposal,  this  provision 
(formerly  §  357.17)  stated  that  a  transfer 
of  a  security  interest  on  the  books  of  a 
Federal  Reserve  Bank  could  be  made  to 
8  person  other  than  a  Federal  Reserve 


Bank  or  the  United  States  only  pursuant 
to  an  order  of  a  Federal  court,  a  sp(  cific 
requirement  of  Federal  law,  or  by 
special  agreement  with  the  Federal 
Reserve  Bank.  In  addition,  this  section 
included  the  rule  that  the  Federal 
Reserve  Banks  would  be  entitled  to  treat 
the  entity  in  whose  account  a  security  is 
credited  as  exclusively  entitled  to  effect 
transfers  and  otherwise  exercise  control 
over  the  security. 

B.  November  28,  1986  Proposal 

No  substantive  changes  were  made  to 
this  provision  (renumbered  as  §  357.21) 
in  the  second  proposal. 

C.  Comments  on  November  28, 1986 
Proposal 

One  comment  was  made  in 
connection  with  the  rule  that  the  Federal 
Reserve  Banks  would  be  able  to  treat 
the  entity  in  whose  account  a  security  is 
credited  as  entitled  to  deal  with  the 
security  (proposed  paragraph  (b)).  This 
commenter  stated  that  book-entry 
custodians  should  also  be  entitled  to 
treat  the  person  in  whose  name  they 
hold  book-entry  securities  as  the  person 
entitled  to  request  transfers  or  to  receive 
interest  and  redemption  payments. 

D.  Treasury  Response 

As  a  consequence  of  the  deletion  of 
other  sections,  this  section  has  been 
renumbered  as  §  357.19.  As  noted  in 
earlier  proposals,  the  provision  in 
proposed  paragraph  (b)  simply  restates, 
m  a  somewhat  narrower  fashion,  a 
provision  in  the  existing  book-entry 
regulations.  This  provision  was 
necessary  to  enable  the  Federal  Reserve 
Banks  to  operate  the  Fedwire  securities 
transfer  mechanism  without  regard  to 
other  third-party  claims  to  the  securities 
being  transferred.  Under  the 
circumstances,  it  appears  unnecessary 
to  extend  the  provision  to  cover  book- 
entry  custodians. 

Section  357.42    Liability  of  Department 
and  Federal  Reserve  Banks 

This  section  deals  with  the  liability  of 
the  Department  and  the  Federal  Reserve 
Banks  in  the  context  of  (1)  relying  on 
information  in  transaction  request 
forms,  (2)  making  late  payments,  and  (3) 
failing  to  take  any  other  action  for 
reasons  beyond  reasonable  control. 

A.  March  14,  1986  Proposal 

The  first  proposal  stated  that  the 
Department  and  Federal  Reserve  Banks 

would  he  entitled  to  rely  on  the 
information  provided  in  a  tender  or 
transaction  request  form,  and  would  not 
be  liable  for  actions  taken  in  accordance 
with  such  information.  This  section  also 
stated  that  in  the  event  the  Department 


was  unable  to  make  a  payment  when 
due,  the  liability  of  the  United  States 
would  be  limited  to  the  amount  of  the 
payment.  Finally,  it  was  provided  that 
the  Department  would  not  be  liable  if  it 
was  unable  to  take  any  other  action 
with  respect  to  the  securities  to  which 
these  regulations  apply,  provided  the 
failure  to  take  such  action  was  due  to 
events  beyond  the  Department's 
reasonable  control. 

B.  November  28. 1986  Proposal 

No  changes  were  made  in  the  second 
proposal  published  for  comment. 

C.  Treasury  Response 

No  comments  were  received  on  this 
section.  Several  clarifying  changes  have 
been  made  in  proposed  paragraph  (b), 
however.  The  revised  provision  is  not 
intended  to  imply  any  liability  of  the 
United  States  or  Federal  Reserve  Banks 
in  any  other  circumstances  not 
described  in  this  section. 

IV.  Special  Analyses 

It  has  been  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  E.0. 12291.  Accordingly,  a  regulatory 
impact  analysis  is  not  required. 

Although  this  rule  is  being  issued  in 
proposed  form  to  secure  the  benefit  of 
public  comment,  the  notice  and  public 
procedures  requirements  of  the 
Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2).  As  no  notice  of  proposed 
rulemaking  is  required,  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601,  et  seq.)  do  not  apply. 

List  of  Subjects  in  31  CFR  Part  357 

Bonds,  Electronic  funds  transfer. 
Federal  Reserve  System.  Government 
securities.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  title  31.  chapter  II,  subchapter 
B.  part  357  is  proposed  to  be  amended  as 
follows: 

PART  357— REGULATIONS 
GOVERNING  BOOK-ENTRY 
TREASURY  BONDS.  NOTES  AND 
BILLS  (DEPARTMENT  OF  THE 

TREASURY  CIRCULAR.  PUBLIC  DES"f 
SERIES,  NO  2-86) 

1.  The  authority  citation  for  part  357 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  391;  31  U.S.C.  chapter 


31. 


2.  The  Table  of  Contents  for  pari  357 
is  amended  by  revising  subpart  A:  by 
amending  subpart  B  to  add  §§  357.10- 
357.19:  and  by  revising  subpart  D  to  read 
as  follows: 
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Subpart  A— General  In'oTriat'on 


357.0  Dual  book-entry  systems. 

357.1  Applicability.  i 

357.2  Governing  law.  I 

357.3  Definitions 

Subpart  B—T'east'-*   fe'^t-r/e  '\.."on-,a;ed 
CeD!  Entry  Syste'^   ^"mAOES 

35". iO    Payment  of  interest  and  principal. 

357.11  Rights  acquired  upon  transfer. 

357.12  Transfers. 

357.13  Enforceability,  perfection  and 
termination  of  a  security  interest. 

357.14  Good  faith  transferee. 

357.15  Clearing  lien  priority. 

357.16  Duties  of  book-entry  custodians. 

357.17  Priority  of  interests  of  the  United 
States. 

357.18  Authority  of  Federal  Reserve  Banks. 
337  19    Rights  of  the  United  States  and 

Federal  Reserve  Banks  with  respect  to 
transfers  on  Federal  Reserve  Bank 
records. 


.toa'-'  D- 


'ovisions 


357.40  Additional  requirements. 

357.41  Waiver  of  regulations. 

357.42  Liability  of  Department  and  Federal 
Reserve  Banks. 

357.43  Liability  for  transfers  lo  and  from 
TREASURY  DLRECT. 

357.44  Notices  of  attachment  for  securities 
in  TRADES. 

357.45  Supplements,  amendments  or 
revisions. 

3.  Subpart  A  is  revised  to  read  as 

follows: 

S^cpa  •  A— General  Information 

§  357.0    Duai  booh-«ntry  systems 

Securities  to  which  this  part  applies, 
as  set  forth  in  §  357.1,  shall  be 
maintained  in  either  of  the  foUuwing 
two  book-entry  systems,  and  may  be 
transferred  from  one  system  to  the  other 
in  accordance  with  this  part: 

(a)  Treasury/Reserve  Automated 
Debt  Entry  System  (TRADES).  A 
security  is  maintained  in  TRADES  if  it  is 
credited  to  a  securities  account 
maintained  by  a  depository  institution 
or  by  other  authorized  entity  at  a 
Federal  Reserve  Bank.  Such  accounts 
may  contain  securities  held  on  behalf  of 
others;  however.  Federal  Reserve  Banks 
do  not  recognize  the  latters'  interests 
except  in  accordance  with  §  357.19.  See 
subpart  B  for  rules  pertaining  to 
TRADES. 

(b)  TREASUR  Y  DIRECT  Book-entry 
Securities  System  (TREASURY 
DIRECT].  A  security  is  maintained  in 
Treasury  Direct  if  it  is  credited  to  a 
TREASURY  DIRECT  account  as 
described  in  5  357.20  of  this  part  Such 
accounts  may  be  accessed  by  investors 
in  accordance  with  subpart  C  through 
arv  Frderal  Reserve  Bank  or  the  Bureau 


of  the  Public  Debt.  See  subpart  C  for 
rules  pertaining  to  TREASURY  DIRECT. 

§357.1    Applicability. 

(a)  This  Part  applies  to  all 
transactions  in  securities  in  book-entry 
form  that  occur  on  or  after  the  effective 
date  (the  date  which  is  60  calendar  days 
after  the  date  of  pubUcation  of  subpart  B 
of  this  part  in  final  form).  Transactions 
in  securities  in  book-entry  form  validly 
entered  into  before  the  effective  date 
and  the  rights,  duties  and  interests 
flowing  from  them  remain  valid 
thereafter  and  are  to  be  terminated, 
completed,  consummated  or  enforced  as 
required  or  permitted  by  the  regulations 
and  law  then  in  effect. 

(b)  For  transactions  in  securities  that 
were  issued  prior  to  the  effective  date, 
this  part  supplements  and  modifies  the 
regulations  contained  in  subpart  O. 
Department  Circular  No.  300,  current 
revision  (31  CFR  part  306)  and 
Department  Circular,  Public  Debt  Series 
No.  26-76  (31  CFR  part  350).  and  to  the 
extent  that  the  rules  contained  in  this 
Part  are  inconsistent  with  the 
regulations  contained  in  Circular  Nos. 
300  and  26-76.  the  rules  of  this  Part  shall 
control,  subject  only  to  the  limitations 
set  forth  in  paragraphs  (a)  and  (c)  of  this 
section. 

(c)  Notwithstanding  t^ie  provisions  of 
this  section,  nothing  contained  in  the 
rules  set  forth  in  this  Part  shall  affect  the 
existing  rights  and  duties  of  the  United 
States  with  respect  to  any  security 
issued  and  outstanding  prior  to  the 
effective  date. 

§  357.2    Governing  law. 

(a)  The  rights  and  obligations  of  the 
United  States  and  the  Department  with 
respect  to  securities  to  which  this  Part 
applies  are  governed  solely  by 
applicable  Treasury  regulations, 
including  the  regulations  of  this  Part,  the 
offering  circular,  the  announcement 
and/or  notice  of  the  offering 
(collectively,  the  "terms  of  the  offering 
and  governing  regulations"),  and  other 
applicable  Federal  law. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  rights  and 
obligations  arising  out  of  interests  in 
securities  to  which  this  Part  applies, 
other  than  the  rights  and  obligations  of 
the  United  States,  are  governed  by: 

(1)  the  terms  of  the  offering  and 
governing  regulations;  applicable 
Federal  statutory  law;  other  Federal  law 
interpreting  the  terms  of  the  offering  and 
governing  regulations;  and 

(2)  State  and  local  law  not 
inconsistent  with  (i)  the  terms  of  the 
offering  and  governing  regulations  and 
(ii)  applicable  Federal  statutory  and 
other  law. 


(c)  Notwithstcnding  paragraph  (b)  of 
this  section,  the  rights  and  obligations. 
of  persons  other  than  the  United  States, 
arising  out  of  interests  in  securities 
maintained  on  the  books  of  a  book-entry 
custodian  at  a  place  outside  the  United 
States,  its  territories,  or  possessions,  are 
governed  by  applicable  foreign  law. 
provided: 

(1)  The  business  of  the  book-entry 
custodian  conducted  at  such  place  is 
subject  to  the  laws  of  a  jurisdiction 
other  than  the  United  States,  its 
territories  or  possessions,  and 

(2)  The  book-entry  custodian  and  its 
customers  have  not  made  a  choice  of 
United  States  law  with  respect  to  such 
securities. 

(d)  A  security  is  deemed  a  security  for 
purposes  of  State  law, 

§  357.3     Definitions. 

In  this  part,  unless  the  context 
indicates  otherwise: 

Bill  means  an  obligation  of  the  United 
States,  with  a  term  of  not  more  than  one 
year,  issued  under  chapter  31  of  title  31 
of  the  United  States  Code,  in  book-entry 
form. 

Bond  means  an  obligation  of  the 
United  States,  with  a  term  of  more  than 
ten  years,  issued  under  chapter  31  of 
title  31  of  the  United  States  Code,  in 
book-entry  form. 

Book-entry  custodian  is  a  person 
other  than  the  Department  or  a  Federal 
Reser\'e  Bank,  that  in  the  ordinary 
course  of  its  business  maintains  book- 
entry  securities  accounts  for  other 
persons,  and.  in  the  case  of  a  United 
States  book-entry  custodian,  whose 
activities  wath  respect  such  accounts  are 
supervised  by  a  Federal  or  State 
regulatory  agency.  A  book-entry 
custodian  may  have  a  security  interest 
in  securities  held  for  another  person  and 
also  may  hold  securities  for  its  own 
account. 

Clearing  bank  means  a  depository 
institution,  as  defined  below,  which  has 
a  book-entr>'  securities  account  and  a 
funds  account  at  a  Federal  Reserve 
Bank  through  which  it  provides  clearing 
services. 

Clearing  lien  means  a  security 
interest  granted  to  a  clearing  bank  or 
Federal  Reserve  Bank,  pursuant  to  a 
written  agreement,  to  secure  credit 
extended  in  providing  clearing  services. 

Clearing  services  means  delivering 
and  receiving  s<icuntips  and  payments 
for  securities  on  behalf  of  other  persons. 

Department  means  the  United  States 
Department  of  the  Trea.sury  and.  where 
appropriate,  the  Federal  Reserve  Banks 
acting  as  fiscal  agents  of  the  United 
States. 
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Depository  institution  means  an  entity 
described  in  section  19(b]  of  the  Federal 
Reserve  Act  (12  U.SC.  46!(l:)!,  I'ndcr 
section  19(b)  of  the  Federal  Reserve  .Act. 
the  term  "depository  institution" 
includes; 

(a)  Any  insured  bank  as  defined  in  12 
U.S.C.  1813  or  any  bank  which  is  eligible 
to  make  aplication  to  become  an  insured 
bank  under  12  U.S.C.  1815; 

(b)  Any  mutual  savings  bank  as 
defined  in  12  U.S.C.  1813  or  any  bank 
which  is  eligible  to  make  application  to 
become  an  insured  bank  under  12  U.S.C. 
1815; 

(c)  Any  savings  bank  as  derined  in  12 
U.S.C.  1813  or  any  bank  which  is  eligible 
to  make  application  to  become  an 
insured  bank  under  12  U.S.C.  1815; 

(d)  Any  insured  credit  union  as 
defined  in  12  U.S.C.  1752  or  any  credit 
union  which  is  eligible  to  make 
application  to  become  an  insured 
institution  under  12  U.S.C.  1781; 

(e)  Any  member  as  defined  in  12 
U.S.C.  1422:  and 

(f)  Any  savings  association  (as 
defined  in  12  U.S.C.  18131  which  is  an 
insured  depository  institution  as  defined 
in  the  Federal  Depository  Insurance  Act, 
12  U.S.C.  1811.  et  seq.]  or  is  eligible  to 
apply  to  become  an  insured  institution 
under  such  Act. 

Entity  means  any  ptTson  except  an 
individual. 

Federal  Reserve  Bank  or  Reserve 
Bank  means  and  includes  a  Federal 
Reserve  Bank  or  Branch. 

Financial  institution  means,  for 
purposes  of  direct  deposit,  an  institution 
which  has  agreed  to  receive  credit 
payments  under  31  CFR  part  210,  as 
amended  from  time  to  time,  and  has  not 
withdrawn  its  participation  in  a  direct 
deposit  program  under  part  210,  or  an 
institution  which  is  wiihng  to  agree  to 
receive  credit  payTnents  under  31  CFR 
part  210  and  has  enrolled  with  its 
Federal  Reserve  Bank. 

Incompetent  means  an  individual  who 
is  legally,  medically  or  mentally 
incapable  of  handling  his  or  her 
business  affairs,  except  that  a  minor  is 
not  an  incompetent  solely  because  of 
age. 

Issue  means  a  group  of  securities,  as 
defined  in  this  section,  that  is  ident)fied 
by  the  same  CUSIP  number. 

Minor  means  an  individual  who  is 
under  the  age  of  majority,  as  determ.med 
by  applicable  State  law. 

Note  means  an  oblmation  of  the 
United  States,  with  a  term  of  at  least 
one  year,  but  of  not  more  than  ten  years. 
issued  under  chapter  31  of  title  31  of  the 
United  States  Code,  in  book-entry  form, 

Origiral  issue  means  the  offering  for 
sale  by  the  Department  of  the  Treasury 
of  a  marketable  Treasurv  security  to  the 


public  and  I's  issuance  'n  book-entry 
accounts  maintbiTied  either  directly  by 
the  Treasury  or  held  through  a  Federal 
Reserve  Bank. 

Owner  as  used  in  subpart  C,  means 
the  person  in  whose  name  a  security  is 
registered.  If  a  security  is  registered  in 
more  than  one  name,  the  term  "owner" 
includes  all  those  whose  names  appear 
on  the  registration  and  are  authorized 
by  this  part  to  make  a  transaction 
request  on  a  security  held  in 
TREASURY  DIRECT. 

Person  means  and  includes  an 
individual,  corporation,  company, 
governmental  entity,  association,  firm, 
partnership,  trust,  estate,  and  any  other 
similar  organization,  including  a  book- 
entry  custodian. 

Redemption  means  payment  of  a 
security  at  maturity,  or  pursuant  to  a 
call  for  redemption  in  accordance  with 
the  terms  of  a  security. 

Representative  includes  an  executor, 
administrator,  legal  guardian, 
committee,  conservator,  and  any  similar 
person  or  entity  appointed  by  a  court  to 
represent  the  estate  of  a  decedent, 
minor,  or  incompetent,  as  well  as  a 
trustee,  whether  appointed  by  a  court  or 
otherwise. 

Secured  party  is  a  person  in  whose 
favor  there  is  a  security  interest. 

Security  means  a  bond,  note,  or  bill, 
each  as  defined  in  this  section,  and  any 
other  obligation  issued  by  the 
Department  that,  by  the  terms  of  the 
applicable  offering  circular  or 
announcement,  is  made  subject  to  this 
Part.  Solely  for  purposes  of  this  part,  it 
also  means  (a)  the  interest  and  principal 
components  of  a  security  eligible  for 
Separate  Trading  of  Registered  Interest 
and  Principal  of  Securities  ("STRIPS"),  if 
such  security  has  been  divided  into  such 
components  as  authorized  by  the 
express  terms  of  the  offering  circular 
under  which  the  security  was  issued  and 
the  components  are  maintained 
separately  on  the  hooks  of  one  or  more 
Federal  Reserve  Banks;  and  (b)  the 
interest  coupons  that  have  been 
converted  to  book-entry  form  under  the 
Treasury's  Coupons  Under  Book-Entry 
Safekeeping  Program  ("CUBES"). 
pursuant  to  agreement  and  the 
regulations  in  31  CFR  part  358. 

Security  agreement  means  an 
agreement  that  creates  a  security 
interest. 

Security  interest  and  pledge  mean  an 
interest  in  a  security,  which  interest  is 
acquired  by  a  secured  party  to  secure 
payment  or  performance  of  an 
obligation  and  is  created  by  a  security 
agreement  between  the  person  having 
such  obligation  and  the  secured  party. 

Taxpayer  identifying  number  or  TIN 
means  a  social  security  account  number 


or  an  employer  identification  number,  as 
appropriate. 

TRADES  is  the  Treasury/Reserve 
Automated  Debt  Entry  System. 

Transaction  request  means  a  request 
to  effect  a  change  in  an  account  master 
record  or  secunties  portfolio  maintained 
in  TREASURY  DIRECT. 

Transaction  request  form  means  a 
form  or  series  of  forms  prescribed  for 
use  by  the  Department  to  request  a 
transaction  in  TREASURY  DIRECT. 
(This  term  includes  a  document  that  the 
Department  has  determined  contains  all 
of  the  elements  required  by  the 
transaction  request  form.) 

Transferee,  as  used  in  §§  357,11, 
357.12,  and  357.14,  means  a  person  who 
takes  by  sale,  discount,  negotiation, 
pledge,  lien,  gift  or  any  other  voluntary 
transaction  creating  an  interest  in  a 
security. 

TREASUR  Y  DIRECT  is  the 
TREASURY  DIRECT  Book-Entry 
Securities  System. 

Unless  the  context  requires  otherwise, 
terms  used  in  subpart  B  that  are  not 
defined  in  this  part  have  the  meanings 
set  forth  in  article  1  of  the  Uniform 
Commercial  Code,  as  adopted  by  the 
National  Conference  of  Commissioners 
on  Uniform  State  Laws. 

4.  Subpart  B  is  amended  by  adding 
§  §  357.10  through  357.19  to  read  as 
follows: 

Subpart  B— Treasury 'Reserve 
Autom^ated  Debt  Entry  Syste^i 
(TRADES) 

S  357.10    Payment  of  interest  ana  pnncipai 

(a)  Interest  on  securities  maintained  in 
TRADES  is  credited  by  a  Federal 
Reserve  Bank  to  a  funds  account 
maintained  at  such  Bank  by  the  entity  in 
whose  account  such  securities  are  being 
maintained. 

(b)  Securities  maintained  in  TRADES 
are  redeemed  in  accordance  with  their 
terms  by  a  Federal  Reserve  Bank  by 
withdrawing  the  securities  from  the 
account  in  which  they  are  maintained 
and  by  crediting  the  amount  of  the 
redemption  proceeds,  including  both 
principal  and  interest,  where  applicable, 
to  a  funds  account  at  a  Federal  Reserve 
Bank  of  the  entity  in  whose  account  at  a 
Federal  Reserve  Bank  the  securities 
were  maintained. 

(c)  The  obligation  of  the  Department 
and  the  United  States  to  make  payments 
of  interest  and  principal  on  securities 
held  in  TRADES  is  discharged  at  the 
time  payment  in  the  appropriate  amount 
is  credited  to  an  account  at  a  Federal 
Reserve  Bank  in  accordance  with 
paragraph  (a)  or  (b)  of  this  section. 
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(d)  Subject  to  any  rights  it  may  have 
as  a  secured  party  under  a  written 
secunty  agreement,  a  book-entry 
custodian  that  is  maintaining  securities 
on  behalf  of  another  person  shall,  upon 
receipt  of  any  payment  relating  to  such 
securities  from  a  Federal  Reserve  Bank 
in  accordance  with  paragraph  (a)  or  (b) 
of  this  section  or  from  any  other  book- 
entry  custodian,  make  such  payment 
available  for  withdrawal  or  use  by  such 
other  person  at  the  earliest  possible  time 
en  such  date  of  receipt  and  in  any  event 
not  later  than  the  close  of  business  on 
such  date  of  receip* 

§  357.11    Right*  •cquire<3  upon  tfansfer. 

(a)  Upon  transfer  of  a  security  in 
accordance  with  S  357.12.  the  transferee 
acquires  the  rights  in  the  security  that 
the  transferor  had  or  had  actual 
authority  to  convey. 

(b)  A  transferee  of  a  limited  interest 
(including  a  security  interest)  in  a 
security  acquires  rights  only  to  the 
extent  of  the  interest  transferred  and  to 
the  extent  descnbed  in  §  357.13.  The 
creation  of  a  security  interest  as 
described  in  S  357.13(a)  or  the 
termination  of  a  security  interest  as 
described  in  §  357.13(d)  constitutes  a 
transfer  of  a  security  interest  for 
pu-Tiosps  of  this  paragraph. 

§357,12     Transfe's. 

(a)  Transfer  of  a  security  or  a  limited 
interest  (including  a  security  interest]  in 
a  security  to  a  transferee  occurs  only; 

(1)  At  the  time  an  entry  is  make  on 
Federal  Reserve  Bank  books  that  credits 
a  secunty  to  a  securities  account 
m.aintained  for  the  transferee: 

(2)  With  respect  to  the  transfer  of  a 
limited  interest  in  accordance  with 

5  357.l9(a1.  at  the  time  an  entry  is  made 
on  the  books  of  the  Federal  Reserve 
Bank  on  whose  books  the  interest  of  the 
transferor  appears  identifying  such 
limited  interest  in  favor  of  the 
transferee; 

(3)  At  the  time  an  entry  is  made  on  the 
books  of  a  book-entry  custodian  that 
credits  such  security  to  a  securities 
account  maintained  for  the  transferee  or 
that  othenvise  permits  identification  of 
the  transferee  and  the  security 
transferred: 

(4)  With  respect  to  the  transfer  of  a 
limited  interest,  other  than  the  transfer 
of  a  security  interest  to  a  book-entry 
custodian  as  descnbed  in  paragraph 
(aK5)  of  this  section,  at  the  time  an  entry 
is  made  on  the  books  of  the  book-entry 
custodian  on  whose  books  the  interest 
of  the  transferor  appears  identifying 
such  limited  interest  in  favor  of  the 
transferee:  or 

(5)  With  respect  to  the  transfer  of  a 
security  interest  where  the  secured 


party  is  the  Federal  Reserve  Bank  or 
book-entry  custodian  on  whose  books 
the  interest  of  the  transferor  of  the 
security  interest  appears,  when  both 

(i)  the  security  has  been  transferred  to 
the  transferor  of  the  security  interest  in 
accordance  with  this  section,  and  (ii)  the 
transferor  has  executed  a  written 
security  agreement  with  the  Federal 
Reserve  Bank  or  book-entry  custodian 
granting  the  Federal  Reserve  Bank  or 
book-entry  custodian  such  security 
interest. 

(b)  By  written  agreement,  a  transferor 
and  a  transferee  of  a  limited  interest 
under  paragraph  (a)(4)  or  a  security 
interest  under  paragraph  (a)(5)  of  this 
section  may  place  additional  conditions 
on  the  transfer  of  such  limited  interest 
that  delay  the  effectiveness  of  such 
transfer  until  such  time  as  the  specified 
conditions  have  been  fulfilled. 
Notwithstanding  any  such  conditions 
that  may  be  agreed  to  as  described  in 
the  preceding  sentence,  the  book-entry 
custodian  effecting  a  transfer  under 
paragraph  (a)(4)  shall  be  entitled  to  treat 
the  transfer  as  effective  as  to  both  the 
transferor  and  the  transferee,  unless  the 
book-entry  custodian  is  a  party  to  such 
agreement. 

(c)  For  the  purposes  of  this  section,  an 
entry  is  made  if  it  is 

(1)  in  writing  on  tangible  media. 

(2)  displayable  in  writing  (such  as  on 
a  video  screen)  from  data  contained  in 
or  retrievable  by  electronic  or  other  data 
processing  equipment,  or 

(3)  recorded  in  any  other  form  and  is 
convertible  into  a  form  described  in 
paragraph  (c)(1)  or  paragraph  (c)(2) 
within  a  reasonable  time  without  undue 
delay  or  unreasonable  expense. 

(d)  A  security  eligible  to  be 
maintained  in  TREASURY  DIRECT 
under  the  terms  of  its  offering  or 
pursuant  to  notice  published  by  the 
Secretary,  may  be  transferred  from  an 
account  in  TRADES  to  an  account  in 
TREASURY  DIRECT  in  accordance  with 
§  357.22(a).  A  transfer  of  a  security  from 
TREASURY  DIRECT  to  TRADES  is 
effective  when  a  book-entry  custodian 
makes  an  entry  on  its  books  pursuant  to 
paragraph  (a)(3)  of  this  section  in 
accordance  with  the  applicable 
instructions. 

§357.13    EntofC«ablllty,  p«rfectio''  ^--d 
termination  of  ■  security  interest. 

(a)(1)  A  security  interest  is 
enforceable  between  the  grantor  of  the 
security  interest  and  the  secured  party, 
only  if: 

(i)  the  security  interest  has  been 
granted  pursuant  to  a  written  or  oral 
security  agreement  between  the  grantor 
of  the  security  interest  and  the  secured 
party: 


(ii)  the  grantor  of  the  security  interest 
has  rights  in  the  security  (except  as 
provided  in  paragraph  (a)(2)  of  this 
section);  and 

(iii)  the  secured  party  has  given  value. 

(2)  The  interest  acquired  by  a  secured 
party  may  be  granted  by  the  person  who 
owes  payment  or  other  performance  of 
the  obligation  secured,  or  by  another 
person  with  rights  in  a  security. 

(b)  A  security  interest  becomes 
perfected  at  the  time  at  which  the 
requirements  of  paragraph  (a)  of  this 
section  have  been  met  and  the  security 
or  security  interest  has  been  transferred 
to  the  secured  party  pursuant  to  Section 
357.12(a). 

(c)  Prior  to  the  time  a  security  interest 
becomes  perfected  in  accordance  with 
paragraph  (b)  of  this  section,  if  the 
security  agreement  referred  to  in 
paragraph  (a)(l)(i)  of  this  section  has 
been  reduced  to  written  form  signed  by 
the  grantor  of  the  security  interest  and 
containing  a  description  of  the 
collateral,  a  security  interest  is  perfected 
for  a  period  of  seven  (7)  calendar  days 
from  the  date  on  which  it  became 
enforceable  against  the  grantor  under 
paragraph  (a)  of  this  section.  Thereafter, 
a  security  interest  will  continue  to  be 
perfected  only  if.  no  later  than  the 
seventh  day  of  the  period  described  in 
this  paragraph,  the  security  interest 
becomes  perfected  in  accordance  with 
paragraph  (b)  of  this  section.  If  the 
security  interest  does  not  become 
perfected  in  accordance  with  paragraph 
(b)  within  the  seven-day  period,  the 
security  interest  will  become 
unperfected,  but  will  continue  to  be 
enforceable  between  the  security  party 
and  the  grantor  of  the  security  interest, 
until  the  time  at  which  the  transfer 
requirement  of  paragraph  (b)  has  been 
complied  with,  and  the  security  interest 
will  be  deemed  to  be  perfected  only  as 
of  such  time. 

(d)  A  security  interest  that  is 
perfected  in  accordance  with  this 
section  is  perfected  for  all  purposes, 
including  but  not  limited  to  the 
applicability  of  any  State  or  local  law 
concerning  priority  of  perfected  security 
interests. 

(e)  A  security  interest  in  a  security  is 
terminated  unless  otherwise  agreed  by 
the  secured  party  and  the  grantor  of  the 
security  interest  by 

(1)  transfer  of  the  security,  by  or  with 
the  agreement  of  the  secured  party,  to 
the  grantor  of  the  security  interest,  a 
designee  of  the  grantor,  or  any  successor 
in  interest  of  the  grantor,  or 

(2)  written  release  of  the  security 
interest  signed  by  the  secured  party. 
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§357.14    Good  faith  transferee. 

(a)  A  good  faith  transferee  is  a 
transferee  who  takes  a  security  or  a 
hmited  interest  in  a  security  for  value,  in 
good  failh.  and  without  notice  of  any 
adverse  claim,  and  to  whom  an 
appropriate  entry  of  transfer  is  made 
under  §  357.12(a). 

(bl  Except  as  otherwise  provided  in 
§§  357.15  and  357.19,  a  good  faith 
transferee,  in  addition  to  acquiring 
rights  in  a  security  in  accordance  with 
§  357.11,  acquires  its  interest  in  the 
security  free  of  any  adverse  claim  which 
arose  prior  to  the  transfer  of  such 
interest  to  such  transferee. 

(c)  An  "adverse  claim"  includes  a 
claim  that  a  transfer  was  or  would  be 
wrongful  or  that  a  particular  adverse 
person  is  the  owner  of  or  has  an  interest 
in  the  security. 

(d)  Among  transferees  whose  interests 
in  securities  have  been  entered  on  the 
books  of  the  same  book-entry  custodian, 
the  interests  of  the  good  faith 
transferees  shall  have  priority  over  the 
interests  of  those  who  do  not  qualify  as 
good  faith  transferees.  Notwithstanding 
paragraph  (b)  of  this  section,  in  the 
event  that  the  claims  to  securities  of  the 
same  issue  of  those  who  qualify  as  good 
faith  transferees  exceed  the  aggregate 
amount  of  such  securities  available  to 
satisfy  their  claims,  the  good  faith 
transferees  shall  share  ratably  in  the 
available  securities  of  that  issue. 

(e)  Notwithstanding  §  357.11,  the 
transferee  of  a  security  or  a  limited 
interest  that  has  been  a  party  to  any 
fraud  or  illegality  affecting  the  security, 
or  that  as  a  prior  transferee  of  the 
security  had  notice  of  an  adverse  claim, 
cannot  improve  its  position  by  taking 
from  a  good  faith  transferee. 

§357  15    Clearing  lien  priocty. 

(a)  A  clearing  lien  in  a  security  has 
priority  over  all  other  claims  of  third 
parties  to  that  security  including  claims 
of  a  transferee  that  qualifies  as  a  good 
faith  transferee  except  that: 

(11  all  clearing  liens  are  subordinate  to 
any  interests  of  the  United  States  in  the 
same  security  as  provided  in  §  357.17: 
and 

(2)  a  clearing  Hen  asserted  by  a 
clearing  bank  is  subordinate  to  a 
clearing  lien  of  a  Federal  Reserve  Bank 
i.T  the  same  security. 

(b)  A  clearing  lien  qualifies  for  the 
priority  provided  under  this  section  only 
to  the  extent  of  credit  actually  extended 
in  performing  clearing  services  and  only 

(1)  there  has  been  a  transfer  to  the 
secured  party  of  the  security  interest  or 
the  security  subject  to  the  lien  pursuant 
to  §  357.12(a)(5);  and 


(2]  in  the  case  of  a  clearing  lien 
asserted  by  a  clearing  bank, 

(i)  the  clearing  bank  is  in  compliance 
with  the  requirements  of  17  CFR  part 
450,  and 

(ii)  the  securities  subject  to  the  lien 
are  credited  to  the  clearing  bank's  book- 
entry  securities  account  at  a  Federal 
Reserve  Bank. 

(c)  A  clearing  lien  of  a  clearing  bank 
may  not  be  asserted  against,  and  any 
such  lien  does  not  attach  to,  and  is 
released  from,  securities  which  the 
clearing  bank  has  segregated  or 
otherwise  identified  on  its  own  books  as 
securities  belonging  to  customers  of  a 
book-entry  custodian  for  which  the 
clearing  bank  provides  clearing  services. 
A  clearing  lien  of  a  Federal  Reserve 
Bank  may  not  be  asserted  against 
securities  which  are  segregated  on  the 
books  of  the  Federal  Reserve  Bank  as 
securities  belonging  to  customers  of  the 
depository  institution  for  which  the 
Federal  Reserve  Bank  provides  clearing 
services.  A  security  is  also  released 
from  a  clearing  lien  if  the  clearing  lien  is 
otherwise  terminated  in  accordance 
with  §  357.13(e). 

§  357.16    Duties  of  book-entry  custodians. 

(a)  A  book-entry  custodian  shall  send 
to  its  customer  confirmation  of  a 
transfer  of  a  security  to  such  customer 
under  §  357.12(a)(3)  no  later  than  the 
close  of  business  on  its  next  business 
day  after  the  day  on  which  the  entry 
described  in  §  357.12(a)(3)  is  made. 

(b)  For  purposes  of  this  section,  if  a 
book-entry  custodian  issues  to  a 
customer  the  confirmation  or 
safekeeping  receipt  required  by  17  CFR 
§  450.4(b),  but  within  the  time  specified 
in  paragraph  (a)  of  this  section,  then 
such  book-entry  custodian  shall  be 
deemed  in  compliance  with  the 
requirement  of  paragraph  (a). 

(c)  A  book-entry  custodian,  upon 
receipt  of  an  adequate  request  for  a 
statement  of  account  by  a  customer, 
shall  provide  a  statement  to  such 
customer  or  a  designee  of  such 
customer,  of: 

(1)  The  interest  in  any  security  of  such 
customer  and  any  other  customer  in  that 
same  security,  as  such  interests  appear 
en  the  bocks  of  the  book-entry 
custodian  as  of  the  date  the  request  is 
received;  and 

(2)  Any  limited  interest  in  favor  of  the 
book-entry  custodian,  or  granted  by  the 
book-entrj'  custodian  to  a  third  P'irty,  as 
of  the  date  the  request  is  received. 

For  purposes  of  this  paragraph,  an 
adequate  request  is  a  request  in  wriiirg, 
that  provides  the  name  and  address  to 
which  a  response  is  to  be  sent,  and 
which  is  received  at  the  office  (if  any)  of 
the  book-entry  custodian  that  is 


responsible  for  maintaining  the  record.s 
of  book-entry  securities. 

For  purposes  of  this  paragraph,  a 
customer  of  a  book-entry  custodian  is 
any  person  whose  interest  in  a  security, 
including  a  limited  interest,  is  recorded 
on  the  books  of  the  book-entry 
custodian. 

(d)  Any  confirmation  or  statement 
issued  pursuant  to  this  section  must  be 
delivered  in  writing  or.  with  the  consent 
of  the  recipient,  in  such  other  form  that 
at  the  option  of  the  recipient  may  be 
reduced  to  writing. 

(e)  The  right  to  receive  a  confirmation 
or  statement  required  under  this  section 
may  not  be  waived  by  the  person 
entitled  to  receive  it. 

§  357.17    Priorttv  C  Interesfs  of  tt>e  United 
States. 

A  limited  interest  in  securities 
transferred  to  the  United  States  to 
secure  deposits  of  public  money  or 
deposits  to  the  Treasury  tax  and  loan 
accounts,  or  any  other  limited  interest  in 
favor  of  the  United  States  that  is 
required  by  Federal  statute  or  regulation 
and  is  transferred  to  the  United  States, 
shall  be  superior  to  any  other  interest 
created  in  such  securities,  whenever 
created.  A  security  transferred  to  the 
United  States  shall  be  free  of  any 
adverse  claims,  whenever  created, 
unless  the  security  was  acquired  in  a 
transaction  in  which  the  United  States 
was  acting  in  a  proprietary  rather  than 
governmental  capacity.  For  purposes  of 
this  section,  a  security  or  a  limited 
interest  in  a  security  is  transferred  to  the 
United  States  if  an  entry  is  made  in 
accordance  with  §  357.12  identifying 
either  the  United  States  or  any  agency 
or  instrumentality  thereof  as  the 
transferee. 

§357.16     Auf'.or 'v  of  f  tc<>'.i,  Reserve 
Banks. 

Each  Federal  Reserve  Bank  is  hereby 
authorized  as  fiscal  agent  of  the  United 
States  to  issue  securities  offered  and 
sold  by  the  Department  to  which  this 
Subpart  applies,  in  accordance  with  the 
terms  of  the  applicable  offering  circular 
and  with  procedures  established  by  the 
Bureau  of  the  Public  Debt;  to  service  and 
maintain  such  securities  in  secuniies 
accounts  established  for  such  purpcses: 
to  make  payments  of  principal  and 
interest  on  such  securities,  as  diiected 
by  the  Department;  to  effect  transfer  of 
securities  between  securities  accounts 
as  directed  by  the  entities  for  which 
such  securities  accounts  are  maintained: 
and  to  perfonn  such  other  duties  as 
fiscal  agent  as  may  be  requested  by  the 
Department. 
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,..,  A  transfer  of  a  limited  interest  on 
the  books  of  a  Federal  Reserve  Bank 
under  §  357.12(a)(2)  may  be  made  to  a 
person  or  entity  other  than  a  Federal 
Reserve  Bank  or  the  United  States  only 
pursuant  to  an  order  of  a  Federal  court. 
a  specific  requirement  of  Federal  law  or 
regulation,  or  by  agreement  with  the 
Federal  Reserve  Bank  on  whose  books 
the  transfer  is  to  be  recorded.  In  the 
event  that  a  hmited  interest  is 
transferred  on  the  books  of  a  Federal 
Reserve  Bank  pursuant  to  §  357.12(a)(2), 
that  Federal  Reserve  Bank  shall 
recognize  the  interest  of  the  transferee 
only  to  the  extent  expressly  set  forth  in 
the  applicable  Federal  statute, 
regulation,  or  court  order,  that  Federal 
Reserve  Bank's  operating  circulars  and 
letters,  or  by  speci.^ic  agreement  with  the 
transferee. 

(b)  Except  as  otherwise  provided  in 
paragraph  (a)  of  this  section,  the  United 
States  and  the  Federal  Reserve  Banks 
shall  be  entitled  to  treat  the  entity  in 
whose  account  a  security  is  credited  on 
the  books  of  the  Federal  Reserve  Bank 
as  the  entity  exclusively  entitled  to 
effect  transfers  of  such  security,  to 
receive  interest  and  other  payments 
with  respect  to  such  security  and 
otherv.ise  to  exercise  control  over  the 
security,  notwithstanding  any 
information  or  notice  to  the  contrary. 
Subject  only  to  any  requirements  to 
recognize  the  interest  of  a  transferee,  as 
described  in  paragraph  (a)  of  this 
section,  a  Federal  Reserve  Bank  that  has 
transferred  a  security  or  a  limited 
interest  according  to  the  instruction  of 
the  entity  in  whose  account  the  security 
is  maintained,  shall  not  be  liable  for 
conversion  or  participation  in  breach  of 
fiduciary  duty  even  though  the 
instructing  entity  had  no  right  to  issue 
the  instruction.  The  Federal  Reserve 
Bank  shall  be  fully  discharged  by 
completing  the  order  of  the  entity  in 
whose  account  the  security  is 
maintained. 

5.  Subpart  D  is  revised  to  read  as 
follows: 

Subpart  D— Additional  Provisions 

§  3S7.40    Additional  requirements 

In  any  case  or  any  class  arising  under 
these  regulations,  the  Secretary  of  the 
Treasury  ("Secretary")  may  require  such 
additional  evidence  and  a  bond  of 
indemnity,  with  or  without  surety,  as 
may  in  the  judgment  of  the  Secretary  be 
necessary  for  the  protection  of  the 
interests  of  the  Uni'ied  States. 


§  357.41     Waiver  of  regulations. 

The  Secretary  reserves  the  right,  in 
the  Secretary's  discretion,  to  waive  any 
provision(s)  of  these  regulations  in  any 
care  or  class  of  cases  for  the 
convenience  of  the  United  States  or  in 
order  to  relieve  any  person(s)  of 
unnecessary  hardship,  if  such  action  is 
not  inconsistent  with  law,  does  not 
impair  any  existing  rights,  and  the 
Secretary  is  satisfied  that  such  action 
will  not  subject  the  United  States  to  any 
substantial  expense  or  liability. 

§  357.42    Liability  of  Department  and 
Federal  Reserve  Banks. 

(a)  The  Department  and  the  Federal 
Reserve  Banks  may  rely  on  the 
information  provided  in  a  tender  or 
transaction  request  form  and  are  not 
required  to  verify  the  information.  The 
Department  and  the  Federal  Reserve 
Banks  shall  not  be  liable  for  any  action 
in  accordance  with  the  information  set 
out  in  a  tender  or  transaction  request 
form  or  evidence  submitted  in  support 
thereof. 

(b)  In  the  event  that  the  Department  or 
a  Federal  Reserve  Bank  is  unable  to 
make  a  payment  on  a  security  when 
due,  the  liability  of  the  United  States 
and  the  Federal  Reserve  Bank  is  limited 
to  the  amount  of  the  payment.  Further, 
neither  the  United  States  nor  a  Federal 
Reserve  Bank  shall  be  liable  for  failure 
to  take  any  action  with  respect  to 
securities  to  which  this  part  applies,  if 
such  failure  to  take  action  is  due  to  an 
event  which  is  beyond  its  reasonable 
control,  including,  but  not  limited  to. 
natural  disasters,  acts  of  God,  war  or 
other  civil  commotion,  or  computer 
failure. 

§  357.43    Liability  for  transfers  to  and  from 
TREASURY  DIRECT. 

A  depository  institution  or  other  entity 
that  transfers  to,  or  receives  a  security 
from,  TREASURY  DIRECT  is  deemed  to 
be  acting  as  agent  for  its  customer  and 
.agrees  thereby  to  indeminify  the  United 
States  and  the  Federal  Reserve  Banks 
from  any  claim,  liability,  or  loss 
resulting  from  the  transaction. 

§  357.44    Notices  of  attachment  for 
securities  In  TRADES. 

In  the  event  of  judicial  proceedings  in 
which  a  party  seeks  to  attach  a  security 
maintained  by  a  Federal  Reserve  Bank 
for  an  entity's  account  or  to  obtain  an 
order  concerning  disposition  of  such 
securities,  any  notice  of  attachment  or 
other  notice  arising  from  such  judicial 
proceeding  shall  be  directed  to  the 
Federal  Reserve  Bank  of  the  entity 
where  the  security  is  maintained.  In  all 
other  cases  in  which  a  person  seeks  to 
attach  a  security  maintained  in  TRADES 


or  to  obtain  an  order  concerning 
-disposition  of  such  security,  any  notice 
of  attachment  or  other  notice  arising 
from  such  judicial  proceedings  shall  be 
directed  to  the  book-entry  custodian  on 
whose  books  appears  the  interest  of  the 
person  against  whom  the  attachment  or 
other  disposition  is  sought.  These 
regulations  do  not  purport  to  establish 
whether  a  Federal  Reserve  Bank  is 
required  to  honor  an  order  or  other 
notice  concerning  the  disposition  of 
securities  in  any  particular  case  or  class 
of  cases. 

§357.45    Supplerrents,  amer.Ji~£n!3  or 
revisions. 

The  Secretary  may,  at  any  time, 
prescribe  additional  supplemental, 
amendatory  or  revised  regulations  with 
respect  to  securities,  including  charges 
and  fees  for  the  maintenance  and 
servicing  of  securities  in  book-entry 
form. 

Dated;  March  31, 1992. 
Gerald  Murphy, 

Fiscal  Assistant  Secretary 

(PR  Doc.  92-7791  Filed  4-8-92;  8:45  am] 

BILUNG  CODE  4eiO-35-M 


nrDAPTMEM  CF  TRANSPORTATi  :,N 

Coast  G;,.ard 

3:  CfR  Part  IOC.  1  to.  and  165 

[CCD-^  11  -'65] 

Tp-np'-'a'-y  Regulations.  Boston 
H2!r,of  Jjty  2-17.  -,992 

agency:  CooSt  Guard,  DOT. 

.action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  temporary  regulations  in 
Boston  Harbor  for  port  activities 
associated  with  Boston  Harborfest  and 
Sail  Boston  1992  occurring  July  2-17, 
1992.  This  document  contains  the 
temporary  regulations  necessary  to 
conduct  these  activities  in  a  safe  and 
orderly  manner  and  includes:  Regulated 
areas  with  special  local  regulations  for 
minimum  wake  zones  and  for  a  two-day 
offshore  sailing  regatta;  anchorage 
reg.ulations  for  the  tall  ship  parade  and 
departure;  and  safety  zone  regulations 
for  the  Constitution  Turnaround,  three 
fireworks  displays,  the  arrival  and 
departu.'-e  of  the  \JSS  John  F.  Kennedy,  a 
tall  ship  rally,  parade,  and  departure, 
and  the  restart  of  the  Grand  Regatta. 
These  temporary  regulations  are 
proposed  to  promote  the  safe  navigation 
of  vessels  in  Boston  Harbor  in 
anticipation  of  the  significant  increase 
to  the  volume  of  vessel  traffic  expected 
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to  attend  these  celebrations  by 
controlling  vessel  activity  in  the  harbor 
during  major  waterside  events  and  by 
limiting  access  to  the  areas  where 
participating  vessels  are  operating. 
anchored,  or  moored. 
DATES:  Comments  must  be  received  on 
or  before  May  11. 1992. 
ADDRESSES:  Comments  may  be  mailed 
to  the  Commanding  Officer,  USCG 
Marine  Safety  Office.  455  Commercial 
Street.  Boston,  MA  02109-1045,  or  may 
be  delivered  to  room  230  at  the  above 
address  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (617) 
223-3020.  The  Marine  Safety  Office 
Boston  maintains  the  public  docket  for 
this  rulemaking.  Comments  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  230. 
Marine  Safpty  Office  Boston. 

FOR  FURTHER  iNFORMATiON  CONTACT: 

Lieutenant  Commander  S.  Carrity, 

Marine  Safety  Office  Boston  (617)  223- 

3020. 

SUPPLEMENTARY  INFQfiMATION: 

Request  for  Comments 

1  hi;  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGDl  91-165)  and  the  specific  section 
of  this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  m.ay  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Offi'-p  Boston  at  the  address  under 
AODRESSES."  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LCDR  S. 
Garrity.  Project  Officer.  Marine  Safety 
Office"Boston,  and  LCDR  J.  Aslley, 
Project  Counsel.  First  Coast  Guard 
D's'.r;;:!  Legal  Office. 

Background  and  Purpose 

At  the  request  of  the  organizers  as 
contained  m  applications  for  marine 


events  associated  with  Harborfest  and 
Sail  Boston  1992.  the  Coast  Guard 
proposes  to  establish  temporary 
regulations  in  Boston  Harbor  for  the 
period  of  July  2-17, 1992.  These 
regulations  are  prompted  by  the  high 
degree  of  control  necessary  to  ensure 
the  safety  of  participating  and  spectator 
vessels  for  the  major  waterside  events 
occurring  in  Boston  Harbor  during  these 
two  celebrations.  Major  waterside 
events  include  the  Harborfest 
Fireworks,  the  Constitution  Turnaround, 
the  arrival  and  departure  of  the  USS 
John  F.  Kennedy,  a  tall  ship  rally,  a  tall 
ship  parade  in  and  departure  from 
Boston  Harbor  with  designated 
anchorage  areas  for  spectator  vessels, 
an  offshore  sailing  regatta,  two 
fireworks  displays  in  celebration  of  the 
tall  ships'  visit  to  Boston,  and  the  restart 
of  the  Grand  Regatta.  These  proposed 
regulations  provide  specific  guidance  on 
vessel  movement  controls,  temporary 
anchorage  regulations,  and  safety  zones 
that  will  be  in  effect  in  Boston  Harbor 
during  the  period  specified. 

Chronologically,  the  events  planned 
for  this  period  are  as  follows: 

(1 )  Harborfest  Fireworks,  July  2.  1992. 
On  the  evening  of  July  2, 1992,  Boston 
Harborfest  is  expected  to  sponsor  its 
annual  Skyconcert  Fireworks  Display  to 
occur  in  the  Boston  Main  Channel  in  the 
vicinity  of  the  USCG  Support  Center 
Boston  in  approximate  position,  42-22- 
13  N,  071-03-00  W.  The  fireworks  are 
scheduled  to  take  place  between  9:30 
p.m.  and  10  p.m.  The  Coast  Guard  will 
establish  a  safety  zone  in  the  Boston 
Main  Channel,  Boston  Inner  Harbor, 
from  Castle  Island,  South  Boston  to  the 
Charlestown  Navy  Yard,  including  the 
waters  on  either  side  of  the  channel  to 
the  shoreline.  The  safety  zone  will  be  in 
effect  between  7:30  p.m.  and  10:30  p.m. 
and  will  include  special  regulations 
requiring  spectator  craft  to  maintain  at 
all  times  at  least  300  yards  safe  distance 
from  fireworks  barges  and  attending 
tugboats,  restricting  vessel  operators  to 
proceed  at  speeds  which  will  create 
minimum  wake  and  not  to  exceed  five 
(5)  miles  per  hour,  and  prohibiting 
boaters  from,  passing  outbound  patrol 
vessels  showing  blue  lights.  A  rain  date 
of  July  3, 1992,  is  planned,  with  all  times 
remaining  the  same.  This  zone  is  needed 
to  protect  fireworks  barges  and 
attending  tugs,  persons  viewing  the 
display,  spectator  craft,  and  personnel 
in  the  area  from  the  safety  hazard 
associated  with  explosives-laden  barges 
and  the  display  itself.  Implementation  of 
this  zone  will  close  the  affected  portion 
of  the  Boston  Main  Channel  to 
navigation  by  deep  draft  vessels  while 
the  zone  is  in  effect,  and  vessel 
movements  within  the  zone  will  be  as 


directed  by  on-scene  Coast  Guard  patrol 
personnel. 

In  support  of  this  event,  the  Gridley 
Locks  at  the  Charles  River  Dam  and  the 
Amelia  Earhart  Dam,  Mystic  River  will 
be  closed  to  navigation  between  7:20 
p.m.  and  8  p.m.  and  between  8:30  p.m. 
and  9:50  p.m. 

(2)  Constitution  Turnaround.  July  4, 
1992.  On  the  morning  of  July  4. 1992,  the 
USS  Constitution  will  get  underway  in 
the  Boston  Main  Channel,  Boston  Inner 
Harbor,  to  make  its  annual  turnaround 
cruise.  For  the  cruise.  Constitution  will 
depart  its  berth  at  Pier  1,  Charlestown 
Navy  Yard  and  proceed  outbound  in  the 
Boston  Main  Channel  to  the  vicinity  of 
Castle  Island.  After  passing  Castle 
Island,  the  Constitution  will  turn  to  port, 
proceed  inbound  in  Boston  Harbor,  and 
at  noon,  when  beam  Fort  Independence, 
Castle  Island,  fire  a  twenty-one  gun 
salute,  honoring  our  nation's  birthday. 
Following  the  salute,  the  USS 
Constitution  will  return  to  the 
Charlestown  Navy  Yard  and  safely 
moor.  The  cruise  will  be  conducted 
between  10  a.m.  and  2  p.m.  During  this 
event,  the  Coast  Guard  will  established 
a  safety  zone  in  the  Boston  Main 
Channel,  Boston  Inner  Harbor,  from  the 
Charlestown  Navy  Yard  to  Spectacle 
Island,  including  the  waters  on  either 
side  of  the  channel  to  the  shoreline.  The 
safety  zone  will  be  in  effect  for  the 
duration  of  the  event  while  Constitution 
is  underway  from  the  time  the  vessel 
departs  the  Charlestown  Navy  Yard  to 
the  time  it  returns  and  is  safety  moored. 
The  zene  includes  special  regulations 
requrting  spectator  craft  to  maintain  at 
all  times  at  least  300  years  safe  distance 
from  Constitution,  to  select  and  remain 
in  positions  outside  the  channel,  and  not 
to  maneuver  between  anchored  vessels. 
A  rain  date  of  July  5, 1992,  is  planned, 
with  all  times  remaining  the  same.  This 
zone  is  needed  to  protect  the  USS 
Constitution,  persons  viewing  the 
transit,  and  any  other  vessel  or  land 
structure  from  a  safety  hazard 
associated  with  the  limited 
maneuverability  of  Constitution  while 
underway  in  Boston  Harbor  for  its 
turnaround  cruise.  Implementation  of 
this  zone  will  close  the  affected  portion 
of  the  Boston  Main  Channel  to 
navigation  by  all  vessels  while  the  zone 
is  in  effect,  and  vessel  movements 
within  the  zone  will  be  as  directed  by 
on-scene  Coast  Guard  patrol  personnel. 

In  support  of  this  event,  the  Gridley 
Locks  at  the  Charles  River  Dam  and  the 
Earhard  Dam,  Mystic  River  will  be 
closed  to  navigation  between  9:45  a.m. 
and  2  p.m. 

(3)  USS /FK  Arrival,  July  9,  1992.  On 
the  morning  of  luly  9. 1992,  the  aircraft 
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earner  USS  jot.n  F.  Kennedy  is  expected 
to  arrive  in  Boston  Harbor.  The  vessel 
will  transit  inbound  from  the  Boston 
North  Channel  Entrance  Lighted  Gong 
Baoy  "NC"  to  Massport  Marine 
Terminal.  North  Jetty.  The  transit  will 
occur  between  3  a.m.  and  7  a.m.  The 
Coast  Guard  will  establish  a  moving 
safety  zone  for  500  yards  in  all 
directions  around  the  ship  while 
underway  inbound  in  the  Boston  North 
Channel.  President  Roads,  and  the 
Boston  Main  Channel.  The  safety  zone 
will  be  in  effect  for  the  duration  of  the 
transit,  until  the  ship  is  safety  moored. 
This  zone  is  needed  to  protect  the  USS 
John  F.  Kennedy,  persons  viewing  its 
transit,  and  any  other  vessel  or  land 
structure  from  a  safety  hazard 
associated  with  the  limited 
maneuverability  of  the  USS/o/in  F. 
Kennedy  during  the  transit. 
Implementation  of  this  zone  will  close 
the  effected  portions  of  Boston  Harbor's 
main  shipping  channels,  including  Bird 
Island  Anchorage,  to  navigation  by  deep 
draft  vessels  while  the  zone  is  in  effect. 
Accordingly,  for  the  duration  of  the 
transit,  vessels  may  not  anchor  or  moor 
in  any  portion  of  the  Bird  Island 
Anchorage,  and  entry  into  the  moving 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
(COTP)  Boston. 

(4)  Hull  Gut  and  Boston  Main  Channel 
Regulated  Area,  July  9-17.  1992.  To 
accommodate  the  number  of  patrol  craft 
necessar>'  to  control  vessel  movements 
during  the  tall  ships'  visit  to  Boston  for 
Sail  Boston  1992,  the  Coast  Guard  will 
establish  temporary  mooring  sites  off 
Hull  Gut  Channel  at  USCG  Station  Point 
AUerton.  Hull.  MA.  and  in  the  Little 
Mystic  Channel,  Charlesicwn,  MA.  The 
sites  will  be  equipped  with  enough 
floating  docks  to  berth  the  additional 
Coast  Guard  and  Coast  Guard  Auxiliary 
vessels  brought  on  scene  to  assist  in 
safety  patrols  to  be  conducted  during 
this  period  of  increased  activity.  To 
protect  these  vessels  while  they  are  at 
berth,  the  Coast  Guard  will  established 
a  regulated  area  in  two  separate 
locations.  The  first  of  these  locations 
will  be  in  the  vicinity  of  Hull  Gut 
Channel,  off  USCG  Station  Point 
AUerton.  Hull,  MA;  and  the  second  in 
the  Boston  Main  Channel  in  the  vicinity 
of  Little  Mystic  Channel.  Special 
regulations  will  be  in  effect  for  vessels 
transiting  through  the  regulated  area 
locations.  The  Hull  Gut  location  will 
extend  across  Hull  Gut  Channel, 
bounded  north  by  the  northern  tip  of 
Peddocks  Island  and  bounded  south  by 


Hull  Gut  Channel.  Lighted  Buoy  "4".  The 
Boston  Main  Channel  location  will 
extend  across  Boston  Main  Channel 
from  Charlestown  to  East  Boston, 
bounded  north  by  the  northeastern 
comer  of  Massport  Pier  49,  Charlestown 
and  bounded  south  by  the  southeastern 
comer  of  Pier  11,  Charlestown  Navy 
Yard.  The  regulated  area  will  remain  in 
effect  from  8  a.m..  July  9, 1992,  to  4  p.m., 
July  17, 1992.  During  the  effective  period, 
the  Coast  Guard  will  require  vessel 
operators  to  proceed  at  speeds  which 
will  create  minimum  wake  and  not  to 
exceed  five  (5)  miles  per  hour.  On-scene 
Coast  Guard  patrol  personnel  will 
enforce  restrictions  on  vessel 
movements  through  the  regulated  area. 

(5)  Tall  Ship  Rally.  July  10.  1992. 
Event  organizers  estimate  that 
approximately  200  tall  ships  will  visit 
Boston  for  the  events  associated  with 
the  Sail  Boston  1992  celebration.  Since 
Sail  Boston  1992  expects  to  limit 
participation  in  its  Grand  Parade  of  Sail 
on  July  11th  to  126  vessels,  organizers 
will  conduct  a  Tall  Ship  Rally  on  July  10. 
1992  for  tall  ships  visiting  Boston 
excluded  from  participating  in  the  tall 
ship  parade.  The  rally  will  consist  of 
approximately  75  vessels  sailing 
together  as  a  group  in  the  inner  harbor 
between  the  President  Roads  Anchorage 
and  Rowe's  Wharf.  The  rally  will  be 
conducted  between  10  a.m.  and  12  noon. 

During  this  event,  the  Coast  Guard 
will  established  a  safety  zone  in  Boston 
Harbor  to  include  President  Roads, 
Boston  Main  Channel,  and  the  Fort  Point 
Channel.  The  safety  zone  will  extend 
from  the  USCG  Support  Center  Boston 
to  Deer  Island,  including  the  waters  on 
either  side  of  the  channel  to  the 
shoreline.  The  safety  zone  will  be  in 
effect  for  the  duration  of  the  event  while 
the  tall  ships  are  underway  for  the  rally. 
The  zone  includes  special  regulations 
requiring  spectator  craft  to  maintain  at 
all  times  at  least  300  yards  safe  distance 
from  rally  participants,  to  select  and 
remain  in  positions  outside  the  channel, 
not  to  maneuver  between  anchored 
vessels,  and  not  to  block  the  entrance 
into  Fort  Point  Channel.  This  zone  is 
needed  to  protect  tall  ship  rally 
participants,  persons  viewing  the  tall 
ship  rally,  and  any  other  vessels  or  land 
structures  from  a  safety  hazard 
associated  with  the  limited 
maneuverability  of  participating  vessels 
underway  in  Boston  Harbor  for  the  tall 
ship  rally. 

(6)  Temporary  Anchorage 
Regulations,  July  10-11.  1992:  July  15-16, 
1992.  In  anticipation  of  the  movement  of 


hundreds  of  tall  ships  and  thousands  of 
spectator  craft  through  Button  Harbor 
for  the  Sail  Boston  1992  Grand  Parade  of 
Sail  and  Farewell  Departure,  the 
Commander,  First  Coast  Guard  District 
will  modify  the  existing  Boston  Harbor 
anchorage  regulations,  as  contained  in 
33  CFR  110.134,  to  establish  temporary 
anchorages,  designated  spectator  areas, 
and  rules  to  govern  those  areas  during 
the  tall  ships'  visit  to  Boston.  The 
existing  Boston  Harbor  anchorage 
regulations  specify  five  federal 
anchorages  in  Boston  Harbor,  which  are 
as  follows:  Bird  Island  Anchorage, 
President  Roads  Anchorage.  Long  Island 
Anchorage.  Castle  Island  Anchorage, 
and  Explosives  Anchorage.  These  areas 
are  depicted  numerically  on  Charts 
13270  and  13272  as  Anchorages  1-5,  The 
attached  chartlets  marked,  "Boston 
Harbor  Existing  Anchorage  Areas," 
show  these  areas  as  they  presently 
exist. 

Past  experience  from  Boston  tall  ship 
visits  in  1976  and  1980  has  proven  that 
five  anchorages  will  not  accommodate 
the  volume  of  vessel  traffic  that  can  be 
expected  to  arrive  in  port  for  the  Sail 
Boston  1992  tall  ship  parade  and 
departure.  Accordingly,  the  First  District 
Commander,  through  temporary 
modifications  to  the  existing  Boston 
Harbor  anchorage  regulations,  will 
establish  a  total  of  fourteen  designated 
spectator  areas  for  the  parade  and 
departure.  Additionally,  the  First 
District  Commander  will  also  establish  a 
tell  ship  anchorage  area  in  Broad  Sound 
and  Nahant  Bay  and  restrict  access  to 
the  President  Roads  40-ft  anchorage,  (as 
deemed  appropriate  by  the  COPT 
Boston).  Long  Island  Anchorage,  and 
Explosives  Anchorage  for  these  events. 
Modifications  to  the  existing  regulations 
will  include  specific  provisions  to 
govern  the  use  of  each  area  and  general 
provisions  with  which  vessel  operators 
using  the  areas  must  comply. 

Listed  below  in  table  I  is  a  condensed 
summary  of  the  anchorage  areas  that 
will  be  established  for  the  tall  ship 
parade  and  departure.  The  summary 
contains  each  anchorage  area 
designation,  the  specific  use  of  that  area, 
its  general  location,  and  its  effective 
period.  The  table  is  marked,  "Sail 
Boston  1992  Anchorages  and  Designated 
Spectator  Areas,"  and  it  corresponds  to 
the  attached  chartlets  marked  "Boston 
Harbor  Temporary  Anchorages  and 
Spectator  Areas  for  Tal!  Ship  Parade 
and  Departure."  The  ten;porary 
anchorage  regulations  will  work  in 
concert  with  safety  zone  regulations  to 
ensure  the  safe  anchoring,  coordinated 
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Table  I.— Sail  Boston  1992  Anchorages  and  Designa-ed  Spec-atc-r  areas 


Designation/Use 


TaH  Sfiip  Anchorage - 

Loog  Island  Acfxxage - 

Explosives  Achofaga 

Designated  Specator  Areas 

A.    Unrestricted - 


B.  F,  G    Recreational  vessels  only,  boats  45  ft  or  less  in 
lergth,  superstructure  10  ft,  or  less  in  hetgW. 


C    Passenger-  [T]  vessels 

D  Recreational  vessels  only,  boats  45  ft.  or  less  In  length,. 

E    Recreational  vessels  only,  above  water  50  ft  or  less 

H    Recreational  vessels  only 

J    FisNng  Vessels 


Location 


Broad  Sound/Naftant  Bay.. 

Nantasket  Roads 

Nantasket  Roads 


Main  Ctiannel — north . 


K    Reserved,  COTP 

Permission  Required 

L    Passenger  [T]  Uninspec.... 
Passe  iger  Sail  School 
Bareboat  Charter  Vessels 

M    Recreational  vessels  only .. 


N  P    Unrestrcted. 


Passenger  [T],  Uninspec... 
Passenger  Sail  School 
Bareboat  Charter  Vessels 


LoPresti  Part 

North  Jetty 

Fan  Pier 
Cashman's  Shipyard . 

Logan- west 

Logan-east 

President  Roads 

President  Roads 

President  Roads 


Sculpin  Ledge  Channel- 
Spectacle  Island 

North  Channel 

South  Ctiannel 


Effective  Period 


1200,  7/10/92—1600,  7/11. 
1200,  7/10/92—1600,  7/11. 
1200,  7/10/92—1600,  7/11. 


0900-1700,  7/11/92. 
1000-1600,  7/16/92. 
1200,  7/10—800,  7/11/92. 
1200,  7/15—1700,  7/16/92. 

0600-1800,  7/11/92. 
0600-1700,  7/16/92. 
1200,  7/10—1800,  7/11/92. 
1200.  7/15—1700,  7/16/92. 
0600-1800,  7/11/92. 
0600-1700,  7/16/92. 
1200,  7/10—1800,  7/11/92. 
1200,  7/15—1700,  7/16/92. 
1200,  7/10—1800,  7/11/92. 
1200,  7/15—1700,  7/16/92. 
1200,7/10—1800,  7/11/92. 
1200,  7/15—1700,  7/16/92. 
2000,  7/10—1800,  7/11/92. 
2000,  7/15—1700,  7/16/92. 

2000,  7/15—1800,  7/11/92. 
2000,  7/15—1600,  7/16/92. 
0600—2800,  7/11/92. 
0600—1800,  7/16/92. 
0600—1800,7/11/92. 
0600—1800,  7/16/92. 
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In  dudition  to  anchorage?  ar.d 
dpsijjnatcci  speciator  areas  the  Coia^t 
Gudrd  will  establish  for  these  events,  a 
limited  number  of  moormg  areas  will  be 
available  through  the  Boston 
Harbormaster.  Pursuant  to  local 
ordinances,  persons  requesting  to 
anchor  or  moor  in  Boston  Inner  Harbor 
Special  Anchorage  "A"  or  in  the  Boston 
Magenta  Zone  should  apply  to  the 
Harbormaster,  Boston  Police 
Department,  34  Drydock  Avenue. 
Boston,  MA.  02210. 

Vessel  operators  visiting  the  port  of 
Boston  for  these  events  are  urged  to 
obtain  current  editions  of  the  followring 
charts  of  Boston  Harbor:  Nos.  13267, 
13270, 13272.  and  13275.  Mariners  are 
cautioned  that  sites  designated  as 
anchorages  and  spectator  areas  for  the 
purpose  of  this  rule  have  not  been 
subject  to  any  soecial  survey  or 
inspection  and  that  charts  may  not  show 
all  seabed  obstructions  or  the 
shallowest  depths.  Moreover,  these 
areas  may  be  subject  to  substantial 
currents  and,  in  some  cases,  may  not  be 
over  good  holding  ground.  Accordingly, 
mariners  are  advised  to  take 
appropriate  precautions  when  using 
these  areas.  Also,  these  sites  are  not 
special  anchorage  areas.  At  night, 
vessels  must  display  anchor  lights,  as 
required  by  the  navigation  rules. 

While  specific  anchorage  positions 
will  be  assigned  in  the  Tall  Ship 
.\nchorage,  designated  spectator  areas 
will  be  available  on  a  first  come  first 
served  basis.  However,  operators  of 
spectator  vessels  arriving  in  port  for  the 
tall  ship  parade  or  departure  at  times 
other  than  the  effective  period  listed  for 
designated  spectator  areas  will  be 
directed  to  Long  Island  Anchorage, 
Castle  Island  Anchorage,  or  Explosives 
Anchorage.  Except  for  those  specific 
periods  when  they  are  redesignated  as 
spectator  areas  for  the  tall  ship  parade 
and  departure,  the  Bird  Island  and 
President  Roads  anchorages  will  be 
reserved  for  use  by  deep  draft 
commercial  vessel  traffic  or  Third 
Harbor  Tunnel  Contractor  vessels,  as 
appropriate. 

Vessel  operators  intending  to  use 
spectator  areas  during  the  tall  ship 
parade  or  departure  are  advised  to  plan 
for  these  events  by  fully  anticipating 
their  length  of  stay  in  these  areas  and 
acquainting  themselves  with  the 
onerational  restrictions  that  will  be  in 
effect  concerning  their  use.  For  example, 
operators  may  not  leave  unattended 
vessels  in  an  anchorage  or  d(?signated 
spectator  area  at  any  tm-.e  and  may  not 
nest  or  tie  off  to  other  vessels  or  buoys. 
Add'.tionally,  regulations  will  be  in  place 
to  minimize  damage  to  lobslennj^ 


equipment.  Masters  of  tall  ships 
dtpurting  the  Tall  Ship  Anchorage  will 
be  required  to  work  cooperatively  with 
local  lobstermen  before  getting 
underway  to  free  anchors  fouled  on 
lobster  traps.  Similarly,  operators  of 
other  vessels  whose  anchors  become 
fouled  on  lobster  traps  must  buoy  with 
identifiable  markers  and  release  fouled 
anchors  so  as  not  to  damage  lobsetering 
equipment.  Local  lobstermen  will  pick 
up  buoyed  anchors  and  bring  them  to 
reclamation  areas  where  boaters  can 
retrieve  them,  the  location  of  these 
reclamation  areas  will  published  in  the 
Local  Notice  to  Mariners. 

Moreover,  due  to  the  number  of 
spectator  craft  expected,  vessel 
operators  should  remember  it  will  be 
virtually  impossible  to  move  either 
safely  or  legally  to  new  positions,  as 
maneuvering  between  anchored  vessels 
will  be  prohibited.  Accordingly,  vessels 
should  have  sufficient  facilities  on  board 
to  retain  all  garbage  and  untreated 
sewage.  Discharge  of  either  in  any 
waters  of  the  United  States,  which 
includes  all  waters  addressed  in  this 
rule,  is  strictly  forbidden.  Violators  may 
be  assessed  civil  penalties  up  to  $25,000. 

All  vessel  operators  and  passengers 
are  reminded  too  that,  in  addition  to  the 
safety  equipment  requirements  for 
pleasure  craft,  vessels  carrj'ing 
passengers  must  comply  with  certedn 
additional  rules  and  regulations.  When  a 
vessel  is  not  being  used  exclusively  for 
pleasure  purposes  but  rather  is  carrying 
passengers,  the  vessel  operator  must 
possess  a  Coast  Guard  issued  license 
and,  in  most  cases,  must  also  display  a 
Certificate  of  Inspection  issued  by  the 
U.S.  Coast  Guard.  While  the  legal 
definition  of  "passenger"  found  in  46 
U.S.C.  2101  (21)  varies,  depending  on  the 
type  of  vessel  involved,  it  means  in 
general  any  person  who  has  contributed 
any  consideration  (monetary  or 
otherwise)  either  directly  or  indirectly 
for  carriage  on  board  the  vessel.  The 
same  laws  provide  for  substantial 
penalties  for  any  violation.  On-scene 
Coast  Guard  patrol  personnel  will 
enforce  the  provisions  of  the  temporary 
anchorage  regulations  and  will 
aggressively  board  vessels  that  appear 
to  be  overloaded  or  carrying  passengers 
illegally.  Violators  will  be  prosecuted. 

(7)  Grand  Parade  of  Sail.  July  11.  1992. 
On  the  morning  of  July  11, 1992.  Sail 
Boston  1992  will  conduct  its  Grand 
Parade  of  Sail.  The  event  marks  the 
beginning  of  the  tall  ships'  visit  to 
Boston,  as  part  of  the  Grand  Regatta 
Columbus  1992  Quincentenary 
commemorating  the  5t)0ih  anniversary  of 
the  discovery  of  the  Americas  The  tail 
ship  parade  is  expected  to  begin  »\  y 


a.m..  when  the  first  vessel  passes  the 
starting  point,  and  to  end  at  4:30  p.m.. 
when  all  participating  vessels  are  safriy 
moored  at  their  receptive  berths.  A 
staging  area  will  be  established  near  the 
starling  point,  northeast  of  the  Boston 
North  Channel  Entrance  Lighted  Gong 
Buoy  "NC"  extending  500  yards  in  ail 
directions  from  position  42-23-06  N. 
070-53-26  W. 

The  parade  route  starts  beam  of 
Boston  North  Channel  Lighted  Bell  Buoy 
"2"  on  Finns  Ledge.  Boston  North 
Channel.  It  continues  down  the  North 
Channel  to  President  Roads,  through 
President  Roads  to  the  Boston  Main 
Channel,  in  the  Main  Channel  to  a 
turning  point  off  the  USCG  Support 
Center  Boston  near  the  confluence  of  the 
Boston  Main  Channel  and  the  Charles 
River,  with  participating  vessels  peeling 
off  after  the  turn  to  various  locations 
throughout  the  port. 

Parade  vessels  will  be  arranged  in 
flotillas,  which  will  consist  of  a  flag  or 
large  vessel  as  the  flotilla  guide  with 
approximately  six  smaller  vessels 
behind  the  guide  vessel.  There  will  be  18 
flotillas  in  the  parade,  with  a  distance  of 
one  nautical  mile  maintained  between 
flotillas. 

Departing  berth  at  the  Charlestown 
Nav7  Yard  at  7  a.m.,  the  USS 
Constitution  will  get  underway  by  tow 
and  proceed  under  escort  to  the  vicinity 
of  Spectator  Area  K  (the  redesignation 
for  President  Roads  40- ft  anchorage)  to 
await  the  start  of  the  tall  ship  parade.  At 
approximately  9:30  a.m.,  as  the  first 
flotilla  makes  the  turn  at  Deer  Island 
Light  in  President  Roads.  Conslitution 
will  greet  and  join  the  parade,  taking  up 
position  ahead  of  the  first  flotilla  guide 
vessel.  After  taking  up  position  at  the 
head  of  the  parade.  Constitution  will  fire 
a  welcoming  salute  to  signal  the  official 
start  of  the  Grand  Parade  of  Sail. 

Because  of  the  magnitude  of  this 
event,  the  Coast  Guard  will  establish  a 
safety  zone  for  the  waters  of  Boston 
Harbor  west  of  longitude  070-52  W  to 
control  vessel  traffic  and  to  enable  tall 
ships  to  maneuver  safely.  The  safety 
zone  will  include  the  following 
waterways:  Nahanl  Bay,  Broad  Sound. 
Boston  North  Channel,  Boston  South 
Channel.  Nubble  Channel  President 
Roads,  including  President  Roads 
Anchorage,  Sculpin  Ledge  Channel.  • 
Western  Way,  the  Boston  Main 
Channel,  the  Reserved  Chaiuiel  to  the 
Summer  Street  retractile  bridge,  the  Fort 
Point  Channel  to  the  Congress  Street 
bridge,  the  Charles  River  to  the  Gridley 
Locks  at  the  Charlei,  River  Dam,  the 
Mystic  River  to  the  ToLln  Bridge,  and 
the  Chelsea  EUver  to  the  MrArdle 
Bridge.  The  zone  :i..  iuucs  also  the 
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designated  staging  area  for  the  tall  ship 
parade,  all  tall  ship  anchorage  areas, 
and  all  designated  spectator  areas. 

This  safety  zone  will  be  in  effect  from 
6  a.m.  to  8  p.m.,  July  11, 1992,  and  will 
include  special  regulations  restricting 
vessel  movements  during  this  period. 
Specified  in  these  regulations  will  be 
provisions  to:  Close  main  shipping 
channels  of  Boston  Harbor  to  deep  draft 
commercial  vessels  from  8  a.m.  to  8  p.m.; 
restrict  access  to  Constitution  and  other 
parade  vessels  while  they  are 
underway;  close  the  main  shipping 
channels  of  Boston  Harbor  to  all  vessel 
traffic,  except  Sail  Boston  1992  tall 
ships,  assisting  tugs,  pilot  boats,  patrol 
vessels,  and  other  authorized  craft  from 
9  a.m.  to  5  p.m.;  restrict  vessel  operators 
to  proceed  at  speeds  which  will  create 
minimum  wake  and  not  to  exceed  five 
(5)  miles  per  hour  from  6  a.m.  to  8  p.m.; 
require  spectator  vessels  to  take 
position  and  remain  in  designated 
spectator  areas  for  the  duration  of  the 
event;  prohibit  spectator  craft  from 
blocking  access  to  tall  ship  mooring 
sites  or  emergency  medical  evacuation 
areas;  and  establish  traffic  patterns  in 
Boston  Harbor  to  take  effect  upon  the 
conclusion  of  the  parade.  After  closure 
of  the  harbor  at  9  a.m.,  vessel 
movements  within  the  safety  zone  will 
be  as  directed  by  on-scene  Coast  Guard 
patrol  personnel. 

In  support  of  this  event,  the  Gridley 
Locks  at  the  Charles  River  Dam  and  the 
Earhart  Dam,  Mystic  River  will  be 
closed  to  navigation  initially  between 
6;45  a.m.  and  7:30  a.m.  The  Gridley 
Locks  will  close  again  at  9  a.m.  and 
remain  clt^sed  till  5  p.m.  The  Earhart 
Dam  wiil  be  closed  as  necessary  should 
Spectator  Area  A  in  the  Boston  Main 
Channel  begin  to  get  overcrowded. 

With  the  many  sailing  vessels  and 
spectator  craft  arriving  in  Boston  for  this 
event,  additional  restrictions  on  vessel 
movements  may  be  imposed  in  the  form 
of  security  zones  or  other  emergency 
measures  to  safeguard  dignitaries  or 
specific  individual  vessels.  In  all  cases, 
further  restrictions  on  vessel  movements 
will  be  held  to  the  minimum  necessary 
to  ensure  vessel  and  personal  safety. 
Every  attempt  will  be  made  to  inform 
the  public  regarding  any  additional 
restrictions  the  COTP  Boston  may  need 
to  impose.  If  possible,  details  of  these 
restrictions  will  be  published  in  the  final 
rule  for  this  event;  otherwise,  they  will 
appear  separately  as  final  rules  in 
emergency  rulemaking. 

(8)  Reserved  Channel  Safety  Zone, 
July  11-16.  1992.  From  4:30  p.m..  July  11, 
\mi.  to  9:30  a.m..  July  16, 1992.  the 
Reserved  Channel,  South  Boston  will  be 
the  primary  mooring  location  for  naval 
vessels  and  tall  ships  visiting  Boston 


Harbor  for  Sail  Boston  1992.  Because 
these  ships  will  attract  large  numbers  of 
waterside  visitors,  with  thousands  of 
vessels  transiting  through  the  area,  the 
COTP  Boston  will  establish  a  safety 
zone  in  the  Reserved  Channel  for  the 
safety  and  protection  of  the  tall  ships, 
vessel  operators,  waterside  visitors 
viewing  the  tall  ships,  and  large 
commercial  vessels  operating  in  the 
channel  transiting  to  and  from 
commercial  berths.  The  Coast  Guard 
safety  zone  in  the  Reserved  Channel 
will  be  in  effect  for  the  duration  of  the 
tall  ships'  visit  to  Boston  and  will 
include  regulations  to  control  the 
movement  of  vessels  operating  in  the 
Reserved  Channel  during  that  period. 
While  the  safety  zone  for  the  Reserved 
Channel  is  in  effect,  vessel  movements 
through  that  area  will  be  as  directed  by 
on-scene  Coast  Guard  patrol  personnel. 

(9)  Fireworks  Extravaganza.  July  12, 
1992.  On  the  evening  of  July  12, 1992, 
Sail  Boston  1992  will  sponsor  its 
Fireworks  Extravaganza  to  occur  in  the 
Boston  Main  Channel  in  the  vicinity  of 
the  World  Trade  Center, 
Commonwealth  Pier.  South  Boston  in 
approximate  position,  42-21-20  N,  071- 
02-10  W.  The  fireworks  are  scheduled  to 
take  place  between  9:30  p.m.  and  10  p.m. 
For  this  event,  the  Coast  Guard  will 
establish  a  safety  zone  in  the  Boston 
Main  Charmel.  Boston  Inner  Harbor, 
from  the  Charlestown  Navy  Yard  to 
Castle  Island.  South  Boston,  including 
the  waters  on  either  side  of  the  channel 
to  the  shoreline.  This  safety  zone  will  be 
in  effect  between  7  p.m.  and  11  p.m.  and 
will  include  special  regulations  requiring 
spectator  craft  to  maintain  at  all  times 
at  least  300  yards  safe  distance  from  all 
fireworks  barges  and  their  attending 
tugs;  requiring  spectator  craft  to  select 
and  remain  in  position  at  least  one  half 
hour  before  this  event;  restricting  vessel 
operators  to  proceed  at  speeds  which 
will  create  minimum  wake  and  not  to 
exceed  five  (5)  miles  per  hour, 
establishi.ng  traffic  patterns  to  take 
effect  upon  the  conclusion  of  the 
display;  and  prohibiting  boaters  from 
passing  outbound  patrol  vessels 
showing  blue  lights.  A  rain  date  of  July 
13, 1992,  is  planned,  with  all  times 
remaining  the  same.  This  zone  is  needed 
to  protect  the  fireworks  barges  and  their 
attending  tugs,  persons  viewing  the 
display,  spectator  craft,  and  personnel 
in  the  area  from  the  safety  hazard 
associated  with  explosives-laden  barges 
and  the  display  itself  Implementation  of 
this  zone  will  close  the  affected  portion 
of  the  Boston  Main  Channel  to 
navigation  by  deep  draft  vessels  while 
this  zone  is  in  effect,  and  vessel 
movements  within  the  zone  will  be  as 


directed  by  on-scene  Coast  Guard  patrol 
personnel. 

(10)  Challenge  Cup  Regatta.  July  13- 
14.  1992.  On  July  13-14, 1992,  Sail  Boston 
1992,  in  association  with  the  Offshore 
Maxi  Yacht  Association  and  local  yacht 
clubs,  will  conduct  a  two-day  Challenge 
Cup  Sailboat  Racing  Regatta  to  be  held 
in  two  different  locations  in 
Massachusetts  Bay  off  of  Nahant  and  off 
of  Nantasket  Beach.  The  event  will  be 
held  from  8  a.m.  to  5  p.m.  both  days, 
featuring  numerous  Maxi  Class  and  12 
meter  Class  yachts  in  multiple  sail 
racing  events  occurring  at  various  times 
throughout  the  day.  For  this  event  the 
Coast  Guard  will  establish  regulated 
areas  in  two  separate  three-square-mile 
locations  in  Massachusetts  Bay.  The 
first  site  will  be  the  Nahant  race  course, 
bounded  by  the  following; 

Point  1:  Latitude  42-27.2  N  Longitude 

070-46.0  W 
Point  2:  Latitude  42-27.2  N  Longitude 

070-50.0  W 
Point  3:  Latitude  42-24.1  N  Longitude 

070-50  0  W 
Point  4:  Latitude  42-24.1  N  Longitude 

070-4 e  0  W 
The  second  site  will  be  the  Nantasket 
Beach  race  course,  bounded  by  the 
following: 

Point  1:  Latitude  42-20.7  N  Longitude 
070^*4.8  W 

Point  2:  Latitude  42-20.7  N  Longitude 

■  070-49.0  W 
Point  3:  Latitude  42-17.7  N  Longitude 

07&-49.0  W 
Point  4:  Latitude  42-17.7  N  Longitude 

070-44.8  W 
The  regulated  area  will  be  in  effect 
each  day  for  the  duration  of  the  day's 
racing  events,  with  special  regulations 
requiring  spectator  craft  to  maintain  at 
all  times  at  least  200  yards  safe  distance 
from  all  participating  sail  race  vessels. 
This  area  is  needed  to  ensure  the  safety 
of  participants  ar.d  spectators  during  the 
two-day  offshore  event,  and  vessel 
movements  within  the  regulated  area 
will  be  as  directed  by  on-scene  Coast 
Guard  patrol  personnel. 

(11)  Farewall  Fireworks.  July  15.  1992. 
On  the  evening  of  July  15. 1992.  Sail 
Boston  1992  will  sponsor  its  Farewell 
Fireworks  to  occur  in  the  Boston  Main 
Channel  in  the  vicinity  of  the  World 
Trade  Center,  Commonwealth  Pier, 
South  Boston  in  approximate  position, 
42-21-20  N.  071-02-10  W.  The  fireworks 
are  scheduled  to  take  place  between 
9:30  p.m.  and  10  p.m.  For  this  event,  the 
Coast  Guard  will  establish  a  safety  zone 
in  the  Boston  Main  Channel,  Boston 
Inner  Harbor,  from  the  Charlestown 
N'avv  Yard  to  Castle  Island,  South 
Boston,  including  the  waters  on  either 
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side  of  the  channel  to  the  shoreline.  This 
safety  zone  will  be  in  effect  between  7 
p.m.  and  11  p.m.  and  will  include  special 
regulations  requiring  spectator  craft  to 
maintain  at  all  times  at  least  300  yards 
safe  distance  from  all  fireworks  barges 
and  their  attending  tugs;  requiring 
spectator  craft  to  select  and  remain  in 
position  at  lea&t  one  half  hour  before 
this  event;  restricting  vessel  operators  to 
proceed  at  speeds  which  will  create 
minimimi  wake  and  not  to  exceed  five 
(5)  miles  per  hour;  establishing  traffic 
patterns  to  take  effect  upon  the 
conclusion  of  the  display;  and 
prohibiting  boaters  from  passing 
outbound  patrol  vessels  showing  blue 
lights.  This  zone  is  needed  to  protect  the 
fireworks  barges  and  their  attending 
tugs,  persons  viewing  the  display, 
spectator  craft,  and  personnel  in  the 
area  from  the  safety  hazard  associated 
with  explosives-laden  barges  and  the 
display  itself.  Implementation  of  this 
zone  will  close  the  affected  portion  of 
the  Boston  Main  Channel  to  navigation 
by  deep  draft  vessels  while  this  zone  is 
in  effect,  and  vessel  movements  within 
the  zone  will  be  as  directed  by  on-scene 
Coast  Guard  patrol  personnel. 

(12)  Farewell  Departure.  July  16,  1992. 
On  July  16, 1S92,  the  Sail  Boston 
Farewell  Departure  will  be  conducted  in 
Boston  Harbor.  How  this  event  will 
proceed  depends  on  the  weather 
encountered  during  the  Grand  Parade  of 
Sail  on  July  11,  1992.  If  the  weather  is 
good  on  the  11th  and  the  Grand  Parade 
of  Sail  proceeds  as  scheduled,  the 
Farewell  Departure  will  occur  as  a 
"Sailout,"  with  tall  ships  departing  from 
various  locations  throughout  the  port  at 
times  consistent  with  offshore  activities 
planned  for  later  in  the  day.  In  this  case, 
tall  ships  participating  in  the  restart  of 
the  Grand  Regatta  will  leave  first 
followed  by  those  participating  in  the 
American  Sail  Training  Association 
(AST A]  rally.  Vessels  departing  for 
other  locations  will  do  so  sometime  after 
this  peak  departure  period.  Grand 
Regatta  participants  will  depart  port 
between  10  a.m.  And  12  noon;  ASTA 
Rally  participants,  between  12  noon  and 
2  p.m.  If  inclement  weather  on  the  11th 
cancels  the  Grand  Parade,  the  Farewell 
Departure  will  be  a  more  formally 
structured  event  similar  in  scope  to  the 
parade  scheduled  for  the  11th. 

To  ensure  the  safe  navigation  of 
vessel  traffic  in  Boston  Harbor  during 
the  tall  ships'  departure,  the  COTP 
Boston  will  establish  a  safety  zone 
similar  to  the  one  estabhshed  for  the 
July  11th  Grand  Parade  of  Sail  with 
designated  spectator  areas  as  listed 
previously  the  summary  marked,  "Sail 
n     f  in  1 W2  .Anchorages  and  Designated 


Spectator  Areas."'  Vessels  going  offshore 
after  the  departure  to  watch  the  restart 
of  the  Grand  Regatta  must  use  spectator 
areas  N.  P,  or  Q,  as  appropriate. 

Because  of  the  magnitude  of  this 
event,  the  Coast  Guard  will  establish  a 
safety  zone  in  the  waters  of  Boston 
Harbor  west  of  the  longitude  070-54  W 
to  include  the  following  waterways: 
Boston  North  Channel,  Boston  South 
Channel,  the  Narrows,  Nantasket  Roads. 
Nubble  Channel,  President  Roads, 
including  President  Roads  Anchorage. 
Sculpin  Ledge  Channel,  Western  Way, 
the  Boston  Main  Channel,  the  Reserved 
Channel  to  the  Summer  Street  retractile 
bridge,  the  Fort  Point  Channel  to  the 
Congress  Street  bridge,  the  Charles 
River  to  the  Gridley  Locks  at  the  Charles 
River  Dam.  the  Mystic  River  to  the 
Tobin  Bridge,  and  the  Chelsea  River  to 
the  McArdle  Bridge.  The  zone  includes 
also  all  designated  spectator  areas  for 
this  event. 

The  safety  zone  will  be  in  effect  from 

9  a.m.  To  6  p.m..  July  16. 1992.  and  will 
include  special  regulations  to  restrict  the 
movement  of  vessel  traffic  during  this 
period.  Specified  in  these  regulations 
will  be  provisions  to;  Close  the  main 
shipping  channels  in  Boston  Harbor, 
including  the  Narrows,  to  deep  draft 
vessel  traffic  from  9  a.m.  To  6  p.m.; 
restrict  access  to  the  USS  Constitution^ 
the  USS  Cassin  Young,  and  all  other 
parade  vessels  while  they  are 
underway;  close  the  main  shipping 
channels  of  Boston  Harbor  to  all  vessel 
traffic,  except  Sail  Boston  1992  tall 
ships,  assist  tugs,  pilot  boats,  patrol 
vessels,  and  other  authorized  craft  from 

10  a.m.  To  4  p.m.;  restrict  vessel 
operators  to  proceed  at  speeds  which 
will  create  minimum  wake  and  not  to 
exceed  five  (5)  miles  per  hour  from  9 
a.m.  To  6  p.m.;  require  spectator  vessels 
to  take  position  and  remain  in 
designated  spectator  areas  for  the 
duration  of  the  event,  except  that 
vessels  anchored  in  Spectator  Areas  N, 
P  and  Q  may  depart  outbound  to  view 
related  tall  ship  activity  occurring 
offshore;  prohibit  spectator  craft  from 
blocking  access  to  tall  ship  mooring 
sites  or  emergency  medical  evacuation 
areas;  and  estabhsh  traffic  patterns  in 
Boston  Harbor  to  take  effect  upon 
conclusion  of  the  departure. 

As  the  country's  oldest  seagoing 
vessel  and  a  t-^easured  national 
monument,  the  USS  Constitution  will 
have  the  honor  of  biddi.ng  official 
farewell  to  the  Sail  Boston  1992  tall 
ships.  Departing  berth  at  the 
Charlestown  Navy  Yard  at  9  a.m.  On  the 
16th,  Constitution  will  get  underway  by 
tow  and  proceed  under  escort  outbound 
through  Boston  Harbor  to  Spectator 


Area  K.  Arriving  on  location  at  10  a.m.. 
Constitution  will  take  up  position  to 
make  the  departure  of  tall  ships 
participating  in  the  Grand  Regatta  and 
the  ASTA  Rally.  Vessel  operators  must 
maintain  at  least  300  yards  safe  distance 
around  Constitution  during  its  transit 
and  while  on  scene  in  Spectator  Area  K. 

Meanwhile,  in  preparation  for 
Constitution's  shift  to  drydock.  the  USS 
Cassin  Young  will  change  berths  and 
moor  at  Pier  1,  Chariestown  Navy  Yard. 
While  Cassin  Young  shifts  berths,  vessel 
operators  must  maintain  at  least  300 
yards  safe  distance  from  the  vessel.  At  2 
p.m.,  Constitution  will  begin  its  return 
trip  to  the  Navy  Yard,  arriving  at 
approximately  3  p.m.  No  other  vessel 
movements  will  be  allowed  while 
Constitution  is  underway  enroute  back 
to  the  Navy  Yard,  and  a  300  yard  safety 
perimeter  will  be  maintained  around 
Constitution  during  its  transit. 

After  closure  of  the  harbor  at  10  a.m., 
vessel  movements  within  the  safety 
zone,  except  for  Sail  Boston  1992  tall 
ships,  assist  tugs,  pilot  boats,  patrol 
vessels,  and  other  authorized  craft,  will 
be  as  directed  by  on-scene  Coast  Guard 
patrol  personnel. 

In  support  of  this  event,  the  Gridley 
Locks  at  the  Charles  River  Dam  and  the 
Earhart  Dam,  Mystic  River  will  be 
closed  to  navigation  between  8:45  a.m. 
And  9:30  p.m.  The  Gridley  Locks  will 
close  again  at  10  a.m.  and  remain  closed 
till  4  p.m.  The  Earhart  Dam  will  be 
closed  as  necessary  should  Spectator 
Area  A  in  the  Boston  Main  Channel 
begin  to  get  overcrowded. 

If  the  COTP  Boston  has  to  establish 
security  zones  or  additional  emergency 
measures  to  safeguard  dignitarie.s  or 
certain  vessels  participating  in  this 
event,  the  public  will  be  informed  either 
in  the  final  rule  for  this  event  or  with 
emergency  rulemaking. 

(13)  Grand  Regatta  Restart.  July  16, 
1992.  On  the  afternoon  of  July  16. 1992. 
the  Sail  Training  Association,  assisted 
by  local  yacht  clubs,  will  conduct  the 
restart  of  the  Grand  Regatta  Columbus 
1992  Quincentenary  in  Massachusetts 
B<jy  off  of  Nahant.  The  event  marks  the 
beginning  of  the  final  leg  of  the  tall  ship 
race  back  to  Liverpook,  England.  To 
protect  the  vessels  participating  in  this 
event  as  they  practice  for  and  restart  the 
race,  the  COTP  Boston  will  establish  a 
safety  zone  in  a  three  square-mile  area 
northeast  of  the  Boston  North  Channel 
Lighted  Gong  Buoy  "NC."  Included  in 
the  area  will  be  a  practice  area  for  tall 
ships  to  conduct  sail  crew  training  in 
preoaration  for  the  restart  of  the  race 
and  restart  area  to  include  a  two-mile 
starting  line  for  the  event.  The  site  of  the 
safety  zone  w«U  be  identical  to  the 
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Nahar.t  race  course  established  for  the 
Challenge  Cup  Regatta,  bounded  by  the 
following: 

Point  1:  Latitude  42-27.2  N  Longitude 

070-46.0  W 
Point  2:  Latitude  42-27.2  N  Longitude 

070-50.0  W 
Point  3:  Latitude  42-24.1  N  Longitude 

07O-50.0  W 
Point  4:  Latitude  42-24.1  N  Longitude 
070-46.0  W 
This  safety  zone  will  be  in  effect 
between  11;30  a.m.  And  6  p.m.  And  will 
include  special  regulations  to  control  the 
movement  of  spectator  vessels  on  scene 
in  the  area  to  view  the  restart  of  the 
Grand  Regatta.  This  zone  is  needed  to 
ensure  the  safety  of  participants  and 
spectators  during  this  offshore  event, 
and  entry  into  tiie  safety  zone  is 
prohibited  unless  authorized  by  the 
COTP  Boston. 

(14)  US3  JFK  Departure.  July  17.  1992. 
On  the  afternoon  of  July  17. 1992,  the 
USS  John  F.  Kennedy  is  expected  to 
depart  Boston.  The  vessel  will  transit 
outbound  in  Boston  Harbor  from 
Massport  Marine  Terminal.  North  Jetty 
to  the  Boston  North  Channel  Entrance 
Lighted  Gong  Buoy  "NC."  The  transit 
will  occur  between  1  p.m.  and  4  p.m.  The 
Coast  Guard  will  establish  a  moving 
safety  zone  for  500  yards  in  all 
directions  around  the  vessel  while  it  is 
underway  outbound  in  the  Boston  Main 
Charmel.  Boston  Inner  Harbor,  President 
Roads,  and  the  Boston  North  Channel. 
The  safety  zone  will  be  in  effect  for  the 
duration  of  the  transit,  until  the  vessel 
arrives  at  Boston  North  Channel 
Entrance  Lighted  Gong  Buoy  "NC."  This 
zone  is  needed  to  protect  the  USS/oAn 
F.  Kennedy,  persons  viewing  the  transit, 
and  any  other  vessel  or  land  structures 
from  a  safety  hazard  associated  with  the 
limited  maneuverability  of  the  vessel 
during  its  transit.  Implementation  of  this 
zone  will  close  the  effected  portions  of 
Boston  Harbor's  main  shipping  channels 
to  navigation  by  deep  draft  vessels 
while  this  zone  is  in  effect,  and  entry 
into  the  safety  zone  is  prohibited  unless 
authorized  by  the  COTP  Boston. 

If  changes  are  made  to  these  proposed 
regulations  or  if  the  COTP  Boston 
implements  additional  controls  on 
vessel  movements,  notice  will  be 
provided  to  the  public  in  future 
rulemaking.  Details  of  these  events  and 
of  the  special  regulations  in  effect  for 
each'event  will  be  published  also  in  the 
Local  Notice  to  Mariners.  Additionally, 
an  appropriate  Safety  Marine 
Information  Broadcast  will  be  initiated 
fcr  each  event.  For  all  events,  vessel 
operators  will  be  required  to  maneuver 
as  directed  by  on-scene  Coast  Guard 
petrol  personnel.  Coast  Guard  patrol 


personnel  enforcing  regulations  in  effect 
for  safety  zones,  anchorages,  designated 
spectator  areas,  and  regulated  areas  for 
these  events  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  U.S.  Navy,  and  local 
law  enforcement  vessels.  Violators  will 
be  prosecuted.  Violations  of  Coast 
Guard  safety  zone  regulations  may 
result  in  civil  penalties  of  up  to  $25,000. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  These  regulations  will 
be  in  effect  only  for  portions  of  a  sixteen 
day  period.  In  that  period,  the  two  days 
with  the  greatest  impact  on  port  users 
will  be  Saturday.  July  11, 1992,  and 
Thursday,  July  18, 1992.  For  these  two 
days,  most  areas  and  waterways  within 
the  port  of  Boston  will  be  closed,  and 
the  port  community  will  be  disrupted 
from  conducting  normal  port  activity. 
However,  because  of  the  temporary 
nature  of  these  disruptions,  they  can  be 
planned  for  in  advance  to  minimize  the 
attendant  economic  hardship  that  might 
result.  Segments  of  the  port  community 
facing  disruptions  as  a  result  of  this 
rulemaking  are  operators  of  deep  draft 
vessel  traffic,  terminal  operators,  marine 
contractors  involved  in  major  harbor 
projects,  the  Logan  and  Charlestown 
Navy  Yard  shuttle  ferry  service, 
commuter  boats,  local  sailing  centers 
and  marinas,  lobstermen.  and 
commercial  fishermen.  Recognizing  the 
adverse  economic  impact  that  could 
result  from  these  expected  port  closures, 
the  COTP  Boston  has  established  liaison 
with  the  port  community  to  create  a 
steering  committee  that  has  assisted  in 
the  planning  for  these  events. 
Attendance  at  steering  committee 
meetings  is  open  to  all  parties  with  a 
vested  economic  interest  in  the  effects 
of  this  rulemaking. 

The  committee  is  working 
cooperatively  with  the  COTP  Boston  to 
m'dke  certain  that  restrictions  imposed 
on  vessel  movements  during  this  period 
are  held  to  the  minimum  necessary  to 
ensure  safety  and  that  these  events  are 
conducted  in  such  a  manner  so  as  to 
cause  the  least  economic  burden 
possible.  The  COTP  Boston  expects  that 
the  amount  of  publication  and 
advertisement  about  these  events  and 
about  these  proposed  regulations  will 
allow  the  industry  sufficient  time  to 
adjust  schedules  and  minimize  expected 


adverse  impacts.  Weighted  against  and 
counterbalanced  with  adverse  impacts 
are  the  favorable  economic  impacts  that 
Harborfest  and  Sail  Boston  1992  will 
have  on  commercial  activity  in  the  port 
as  a  whole  from  the  boaters  and  tourists 
these  events  will  attract  to  the  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
For  the  reasons  already  specified  in  the 
Regulatory  Evaluation  for  this  proposal, 
the  Coast  Guard  does  not  expect  these 
rules  to  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  your  business  qualifies  as 
a  small  enfity  and  that  this  proposal  will 
have  a  significant  economic  impact  on 
your  business,  please  submit  a  comment 
(see  "ADDRESSES")  explaining  why  you 
think  your  business  qualifies  and  in 
what  way  and  to  what  degree  this 
proposal  will  economically  affect  your 
business. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  a.nd  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

Tne  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B.  this  proposal  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determ.ination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  "ADDRESSES." 


Federal  Register  /  Vol.  57,  No.  69  /  Thursday,  April  9.  1992  /  Proposed  Ruks 


122"^ 


List  of  Subjects 
33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
33  CFR  Part  no 

Anchorage  grounds. 
33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Security  measures.  Vessels. 
Waterv%'ays. 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  parts  100. 110.  and  165  as  follows: 

PART  100-SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Temporary  section  100.TO1-16&-1  is 
added  to  read  as  follows: 

•;  100  TO  1-165-1  Pegijiated  A^-ea,  Hui)  Gu* 
Channel  and  Boston  Main  Cnannei,  Boston, 
MA. 

Id)  Regulated  Area:  A  regulated  area 
is  established  in  two  locations  in  Boston 
Harbor.  The  first  location  is  in  Hull  Gut 
Channel  and  the  waters  just  off  the 
channel  in  the  vicinity  of  the  USCG 
Station  Point  Allerton.  extending 
between  imaginary  lines  dsavvn  across 
the  gut,  bounded  on  the  north  by  a  hne 
drawn  from  the  northern  tip  of  Peddocks 
Island  to  the  northwestern  tip  of  Wind 
Mill  Point.  Hull.  MA;  and  bounded  on 
the  south  by  a  line  drawn  from  Hull  Gut 
Channel,  Lighted  Buoy  "4"  to  Inner  Sea! 
Rock.  The  second  location  is  in  the 
Boston  Main  Chaiinel  in  the  vicinity  of 
Little  Mystic  Channel  extending 
between  imaginary  lines  drawn  across 
the  channel,  bounded  on  the  north  by  a 
line  drawn  from  the  northeastern  corner 
of  Massport  Pier  49,  Charlestown  due 
east  to  East  Boston;  and  bounded  on  the 
south  by  a  line  drawn  from  the 
southeastern  corner  of  Pier  11. 
Charlestown  Navy  Yard  due  east  to  East 
Boston. 

(b)  Effective  dates.These  regulations 
will  be  effective  from  8  a.m..  July  9, 1992 
to  4  p.m.  on  July  17. 1992. 

(c)  Special  Local  Regulation:  (1) 
During  the  effective  period  operators  of 
vessels  transiting  through  regulated  area 
locations  shall  proceed  at  speeds  which 
will  create  minimum  wake  and  not  to 
exceed  five  (5)  miles  per  hour. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  on-scene 
Coast  Guard  patrol  personnel.  On-scene 
Coast  Guard  patro!  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard  on  board 


Coast  GuHrd,  Coast  Guard  Auxiliary. 
U.S.  Navy  or  I(m.h1  'aw  enforcement 
vessels. 

3.  Temporary  section  lOO.TOl-165-2  is 
added  to  read  as  follows: 

§  100  TOl-165-2     1992  Chsl'eoQe  C;,t 
Sailboat  Racing  Regatta 

(a)  Regulated  Area:  A  regulated  area 
is  established  in  two  locations  in 
Massachusetts  Bay.  The  first  is  the  site 
of  the  Nahant  race  course,  bounded  by 
the  following: 

Point  1:  Latitude  42-27.2  N  Longitude 

070-46.0  W 
Point  2:  Latitude  42-27.2  N  Longitude 

070-50.0  W 
Point  3:  Latitude  42-24.1  N  Longitude 

070-50.0  W 
Point  4:  Latitude  42-24.1  N  Longitude 

070-46.0  W 

The  second  is  the  site  of  the 
Nantasket  Beach  race  course,  bounded 
by  the  following: 

Point  1:  Latitude  42-20.7  N  Longitude 

070-44.8  W 
Point  2:  Latitude  42-20.7  N  Longitude 

070-^9.0  VV 
Point  3:  Latitude  42-17.7  N  Longitude 

070-49.0  W 
Point  4;  Latitude  42-17.7  N  Longitude 

070-44.8  W 

(b)  Effective  Dates:  These  regulations 
will  be  effective  from  8  a.m.  to  5  p.m. 
July  13. 1992  and  from  8  a.m.  to  5  p.m.  on 
July  14, 1992. 

(c)  Special  Local  Regulations:  (1)  The 
regulated  area  shall  be  closed  during  the 
effective  period  to  all  vessel  traffic 
except  participants  in  this  event,  duly 
authorized  patrol  craft,  and  those 
vessels  on-scene  Coast  Guard  patrol 
personnel  allow  to  enter  the  area,  as 
directed  by  the  Commander,  Coast 
Guard  Group  Boston. 

(2)  Participating  race  vessels  should 
arrive  at  their  respective  race  course  at 
8  a.m.  and  must  complete  racing  by  5 
p.m.  on  both  July  13. 1992,  and  July  14, 
1992. 

(3)  Spectator  vessels  allowed  to  enter 
the  regulated  area  by  on-scene  Coast 
Guard  patrol  personnel  shall  maintain  at 
all  times  at  least  200  yards  safe  distance 
from  all  participating  sail  race  vessels 
operating  inside  the  regulated  area. 

(4)  The  Commander.  Coast  Guard 
Group  Boston  reserves  the  right  at  any 
time  to  cancel  or  suspend  race  events  at 
either  or  both  race  locations  for  safety 
violations. 

(5)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  on-scene 
Coast  Guard  patrol  personnel.  On-scene 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard  on  board 


Coast  Guard.  Coast  Guard  Auxiliary. 
U.S.  Navy,  or  local  law  enforcement 
vessels.  Upon  hearing  five  or  more 
blasts  from  a  U.S.  Coast  Guard  vessel, 
vessel  operators  shall  stop  immediately 
and  proceed  as  directed  by  on-scene 
Coast  Guard  patrol  personnel. 

PART  1 1 C—  A  N  C  H  C  n  A  G  E 
PEGULATiON"^ 

4.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  2030.  and  2071;  49 
CFR  1.46  and  33  CFR  1.05-l(g).  Section  llO.la 
and  each  section  listed  in  110. la  are  also 
issued  under  33  U.S.C.  under  1223  and  1231. 

5.  Section  110.134  is  temporarily 
amended  by  revising  paragraphs  (a)(1) 
and  (a)(2).  adding  paragraphs  (a)(6) 
through  (a)(21).  by  revising  paragraphs 
(b)(1)  through  (b)(3).  and  by  adding 
paragraphs  (b)(4)  through-(b)(16)  to  read 
as  foUowo 

§110.134    Boston  .narrtor.  Mass. 

(a)  The  anchorage  grounds — (1)  Bird 
Island  Anchorage.  Beginning  at  a  point 
bearing  93°.  1.400  yards,  from  the  aerial 
beacon  on  top  of  the  Boston  Custom 
House  tower  thence  to  a  point  bearing 
81°,  1.600  yards,  from  the  aerial  beacon 
on  top  of  the  Boston  Custom  House 
towen  thence  to  a  point  bearing  102°, 
3.100  yards,  from  the  aerial  beacon  on 
top  of  the  Boston  Custom  House  tower; 
thence  to  a  point  bearing  109°.  3.050 
yards,  from  the  aerial  beacon  on  top  of 
the  Boston  Custom  House  tower:  and 
thence  to  the  point  of  beginning.  The 
Bird  Island  Anchorage  will  be 
temporarily  disestablished  from  12  noon 
on  July  10, 1992.  to  6  p.m.  on  July  11. 
1992,  and  from  12  noon  on  July  15. 1992. 
to  5  p.m.  on  July  16. 1992.  During  these 
periods,  the  Bird  Island  Anchorage  will 
be  divided,  reconfigured,  and 
redesignated  as  Spectator  Areas  C  and 
D  in  accordance  with  subparagraphs 
(a){9)  and  (a)(10)  below.  Additionally, 
the  Bird  Island  Anchorage  will  be  closed 
from  3  a.m.  to  7  a.m.  on  July  9. 1992. 
during  the  inbound  transit  of  the  USS 
John  F.  Kennedy  through  Boston  Harbor. 

(2)  President  Roads  Anchorage — (i) 
40-foot  anchorage.  Beginning  at  a  point 
bearing  237°,  522  yards  from  Deer  Island 
Light;  thence  to  a  point  bearing  254°. 
2,280  yards  from  Deer  Island  Light; 
thence  to  a  point  bearing  261°.  2.290 
yards  from  Deer  Island  Light;  thence  to  a 
point  bearing  278°.  2.438  yards  from 
Deer  Island  Light:  thence  to  a  point 
bearing  319°.  933  yards  from  Deer  Island 
Light;  thence  to  a  point  bearing  319°.  666 
yards  from  Deer  Island  Light;  and  thence 
to  point  of  beginning.  The  President 
Roads  40-foot  anchorage  will  be 
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temporarily  disestablished  from  12  noon 
on  July  10.  1992.  to  6  p.m.  on  July  11. 1992 
and  from  12  noon  on  July  15. 1992.  to  5 
p.m.  on  July  16, 1992.  During  these 
periods,  the  President  Roads  40-foot 
anchorage  will  be  redesignated  as 
Spectator  Area  K  m  accordance  with 
subparagraph  (a)(16)  below. 

(ii)  33-foot  anchorage.  Beginning  at  a 
point  bearing  256°.  2,603  yards  from 
Deer  Island  Light;  thence  to  a  point 
bearing  258°,  30',  3,315  yards  from  Deer 
Island  Light;  thence  to  a  point  bearing 
264°,  3.967  yards  from  Deer  Island  Light; 
thence  to  a  point  bearing  261°,  2,290 
yards  from  Deer  Island  Light;  thence  to 
point  of  beginning.  The  President  Roads 
35-foot  anchorage  will  be  temporarily 
disestablished  from  12  noon  on  July  10, 
1992.  to  6  p.m.  on  July  11. 1992.  and  from 
12  noon  on  July  15, 1992.  to  5  p.m.  on  July 
16,  1992.  During  these  periods  the 
President  Roads  35-foot  anchorage  will 
be  divided,  reconfigured,  and 
redesignated  as  part  of  Spectator  Areas 
H  and  J  in  accordance  with 
subparagraphs  fa)(14)  and  {a)(15)  below, 
.        •        •        •        • 

(6)  Tall  Ship  Anchorage.  In  the  outer 
harbor  in  Broad  Sound  and  Nahant  Bay, 
the  waters  west  of  a  line  connecting 
Boston  North  Channel  Lighted  Bell  Buoy 
"2"  on  Finns  Ledge  to  Off  Rock.  Littles 
Point,  Swampscott.  MA.  The  Tall  Ship 
Anchorage  will  be  temporarily 
established  from  12  noon  on  July  10. 
1992  to  4  p.m.  on  July  11, 1992. 

(7)  SpectctcrArea  A.  In  the  inner 
harbor  m  Lhe  Boston  Main  Channel,  the 
waters  north  of  a  line  drawn  across  the 
Boston  Main  Channel  from  the 
northeastern  comer  of  Pier  8, 
Charlestown  Navy  Yard  to  the 
southernmost  point  of  the  Boston 
Towmg  and  Transportation,  North  Yard. 
East  Boston.  Spectator  Area  A  will  be 
temporanly  established  from  9  a.m.  to  5 
p.m.  on  July  11,  1992.  and  from  10  a.m.  to 
4  p.m.  on  July  16.  1992. 

(8)  Spectator  Area  B.  In  the  inner 
harbor  along  the  shoreline  of  East 
Boston,  east  of  the  Boston  Main 
Channel,  bounded  on  the  north  by  the 
southernmost  point  of  Boston  Towing 
and  Transportation  South  Yard  and 
bounded  on  the  south  by  the  southwest 
comer  of  Masspcrt  Pier  1,  East  Boston. 
Spectator  Area  B  will  be  temporarily 
established  from  12  noon  on  July  10, 
1992.  to  5  p.m.  on  July  11. 1992,  and  from 
12  noon  on  July  15,  1992,  to  5  p.m.  on  July 
16,  1992. 

(9!  Spectator  Area  C.  In  the  inner 
harbor  along  the  southern  edge  of 
Cashman's  shipyard.  East  Boston  on  the 
western  side  of  the  disestablished  Bird 
Island  Anchorage,  situated  to  provide  a 
channel  between  ;t  and  Spectator  Area 


D,  allowing  access  to  Bird  Islands  Flats. 
beginning  at  Bird  Island  Flats  Buoy  "1" 
thence  210°  to  the  north  edge  of  the 
Boston  Main  Channel;  thence  northwest 
along  Boston  Main  Channel  edge  to  42- 
21-42  N,  71-02-28  W;  thence  to  42-21- 
47.5  N.  071-02-23  W;  thence  to  point  of 
beginning.  Spectator  Area  C  will  be 
temporarily  established  from  6  a.m.  to  6 
p.m.  on  July  11, 1992,  and  from  6  a,m.  to 
5  p.m.  on  July  16. 1992, 

(10)  Spectator  Area  D.  In  the  inner 
harbor  along  the  southwestern  edge  of 
Logan  Airport,  East  Boston,  in  the 
eastern  side  of  the  disestablished  Bird 
Island  Anchorage  situated  to  provide  a 
channel  between  it  and  Spectator  Area 
C,  allowing  access  to  Bird  Island  Flats, 
beginning  at  Bird  Island  Flats  Buoy  "2"; 
thence  210°  to  the  north  edge  of  the 
Boston  Main  Channel;  thence  eastward 
to  Boston  Main  Channel  Lighted  Buoy 
"12";  thence  027*  to  land;  and  thence  to 
point  of  beginning.  Spectator  Area  D 
will  be  temporarily  established  from  12 
noon  on  July  10, 1992,  to  6  p.m.  on  July 
11, 1992,  and  from  12  noon  on  July  15, 
1992,  to  5  p.m.  on  July  16. 1992. 

(11)  Spectator  Area  E.  In  the  inner     ' 
harbor  along  the  southeastern  edge  of 
Logan  Airport,  beginning  at  Boston  Main 
Channel  Lighted  Buoy  "12";  thence  027° 
to  land;  thence  eastward  along  the  shore 
to  42-20-50  N,  071-00-17.5  W;  thence  to 
the  Boston  Main  Channel  Lighted  Buoy 
"10";  thence  along  the  northern  edge  of 
Boston  Main  Channel  to  point  of 
beginning.  Spectator  Area  E  will  be 
temporarily  established  from  6  a.m.  to  6 
p.m.  on  July  11, 1992,  and  from  6  a.m.  to 
5  p.m.  on  July  16, 1992. 

(12)  Spectator  Area  F.  In  the  inner 
harbor  along  the  Massport  North  Jetty, 
South  Boston,  beginning  at  42-21-05  N. 
071-01-54  W;  thence  to  42-20-59  N,  071- 
01-39  W;  thence  northwestward  to  42- 
20-56  N,  071-01-41  W;  thence  along  the 
face  of  the  Massport  Marine  Terminal, 
North  Jetty  to  the  comer;  thence  to  point 
of  beginning.  Spectator  Area  F  will  be 
temporarily  established  from  12  noon  on 
July  10, 1992,  to  6  p.m.  on  July  11.  1992, 
and  from  12  noon  on  July  15, 1992,  to  5 
p.m.  on  July  16, 1992. 

(13)  Spectator  Area  G.  In  the  inner 
harbor  along  the  Fan  Pier,  South  Boston, 
situated  to  provide  a  channel  between  it 
and  Boston  Special  Anchorage,  allowing 
access  to  the  Fort  Point  Channel, 
beginning  at  42-21-22  N,  071-02-50  W; 
thence  to  42-21-24  N,  071-02-38  VV, 
thence  to  42-21-24  N,  071-02-31  W; 
thence  to  42-21-20  N,  071-12-26  VV, 
thence  to  Pier  Four  Wreck  Buoy  "WRF  . 
42-21-14  N,  071-02-31  W;  thence  to 
point  of  beginning.  Spectator  Area  G 
will  be  temporarily  established  from  12 
noon  on  July  10, 1992  to  6  p.m.  on  July  11, 


1992,  and  from  12  noon  on  July  15,  1992, 
to  5  p.m.  on  July  16, 1992. 

(14)  Spectator  Area  H  In  the  inner 
harbor  to  include  the  western  side  of  the 
disestablished  President  Roads  35-foot 
anchorage,  beginning  at  the  Boston  Main 
Channel  Lighted  Buoy  "6";  thence  to  42- 
20-12  N.  070-59-15  VV;  thence  to  Boston 
Main  Channel  Lighted  Buoy  "4";  thence 
to  point  of  beginning.  Spectator  Area  H 
will  be  temporarily  established  from  12 
noon  on  July  10,  1992  to  6  p.m.  on  July  11, 
1992.  and  from  12  noon  on  July  15, 1992, 
to  5  p.m.  on  July  16.  1992. 

(15)  Spectator  Area  I.  In  the  inner 
harbor  to  include  the  eastern  side  of  the 
disestablished  President  Roads  35-foot 
anchorage,  beginning  at  42-20-12  N. 
070-59-14.5  W;  thence  to  42-20-30  N, 
070-59-14.5  VV;  thence  to  President 
Roads  Anchorage  Lighted  Buoy  "C",  42- 
20-33  N.  070-53-52  VV:  thence  to  42-20- 
05  N.  070-58^3.5  VV.  thence  to  Boston 
Main  Channel  Lighted  Bell  Buoy  4,  42- 
20-04  N,  070-59-26  VV;  thence  to  point  of 
beginning.  Spectator  Area  J  will  be 
temporarily  established  from  12  noon  on 
July  10,  1992,  to  6  p.m.  on  July  11,  1992, 
and  from  12  noon  on  July  15,  1992,  to  5 
p.m.  on  July  16,  1992. 

(16)  Spectator  Area  K.  In  the  inner 
harbor,  constituting  the  disestablished 
President  Roads  40-foot  anchorage,  as 
described  in  subparagraph  (a](2)(i) 
above.  Spectator  Area  K  will  be 
temporarily  established  from  12  noon  on 
July  10, 1992,  to  6  p.m.  on  July  11.  1992, 
and  from  12  noon  on  July  15,  1992,  to  5 
p.m.  on  July  16. 1992. 

(17)  Spectator  Area  L  In  the  inner 
harbor  off  the  northwestern  edge  of 
Long  Island  into  the  entrance  to  Sculpin 
Ledge  Channel,  beginning  at  Boston 
Main  Channel  Lighted  Buoy  "1";  thence 
to  President  Roads  Long  Island  Head 
Lighted  Buoy  "13";  thence  to  42-19-40  N, 
070-57-50  W;  thence  to  42-19-40  N,  070- 
58-40  W;  thence  to  point  of  beginning. 
Soectator  Area  L  will  be  temporarily 
established  from  8  p.m.  on  July  10,  1992 
to  6  p.m.  on  July  11,  1992.  and  from  B 
D.m.  on  July  15,  1992,  to  5  p.m.  on  July  18, 
1992. 

(18)  Spectator  Area  M.  In  the  inner 
harbor  along  the  northern  edge  of 
Spectacle  Island,  beginning  at  Boston 
Mam  Channel  UGHT  "5":  thence  to 
Boston  Main  Channel  Lighted  Buoy  "3"; 
thence  to  Boston  Main  Channel  Lighted 
Buoy  "1";  thence  to  Dorchester  Bay 
Buoy  "2";  thence  to  point  of  beginning. 
Spectator  Area  M  will  be  temporarily 
established  from  8  p.m.  on  July  10,  1992 
to  6  p.m.  on  July  11, 1992,  and  from  8 
p.m.  on  July  15, 1992  to  4  p.m.  on  July  16, 
1992. 

(19)  Spectator  Area  N.  In  the  outer 
harbor  along  the  western  edge  of  the 
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Boston  North  Channel,  extending  200 
yards  west,  bounded  on  the  north  by 
Boston  North  Channel  Lighted  Buoy  "4'" 
and  bounded  on  the  south  by  Boston 
North  Channel  Ughted  Bell  Buoy  '  10", 
Off  Little  Faun  Sho.il.  Spectator  Area  ,\ 
will  be  temporarily  established  from  6 
a.m.  to  6  p.m.  on  July  11,  1992,  and  from 
6  a.m.  to  6  p.m.  on  July  16.  1992. 

(20)  Spectator  Area  P.  In  the  outer 
harbor  between  the  ea.stern  edge  of  the 
Boston  North  Channel  and  Boston  South 
Channel,  beginning  at  Boston  North 
Channel  Lighted  Buoy  "1":  thence 
southeast  to  Boston  South  Channel  Buoy 
"6":  thence  along  the  norihem  edge  of 
Boston  South  Channel  to  Boston  North 
Channel  Lighted  Buoy  "9":  thence  along 
the  eastern  edge  cf  the  Boston  North 
Channel  to  point  of  beginning.  Spectator 
Area  P  will  be  temporarily  established 
from  6  a.m.  to  6  p.m.  on  )u!y  11, 1992, 
and  from  6  a.m.  to  6  p.m.  on  Julv  16, 
1992. 

(21)  Spectator  Area  Q,  In  the  outer 
harbor  u\  the  entnmce  to  the  Boston 
South  Channel,  beginning  at  Boston 
North  Channel  Lighted  Buoy  "9";  thence 
to  42-2fV^8  N.  070-55-10  W:  thence  to 
Boston  South  Channel  Buoy  "11":  them  e 
to  42-20-15  N.  07O-5&-23  VV;  thence  l.i 
the  point  of  beginning.  Spectator  A.rea  Q 
will  be  temporarily  established  from  6 
a.m.  to  6  p.m.  on  (uly  11,  1992,  and  from 
6  a.m.  tc  6  p.m.  on  July  IS,  1992. 

(b)  The  Rcgvlclior.s.  The  ani.horagfs 
and  spectator  areas  designated  m 
subparagraphs  (al(lj  through  (a)|211 
above  are  subject  to  the  following 
temporary  regulations: 

(1)  Bird  Island  Ar.ihonige.  While  the 
Bird  Island  Anchorage  is  disestablished, 
reconfigured,  and  redesignated,  as 
specified  in  subparagraphs  (a)(1).  (aj(9!, 
and  (aj(10]  above,  vessels  arxhoied  m 
this  area  must  comply  with  the 
operational  restrictions  i.mposed  in 
subparagraphs  (b)(9).  (b)(10),  and  (b)(16) 
below.  Except  for  those  penods  when 
Bird  Island  Anchorage  is  redesignated 
as  spectator  areas  fur  tail  ship  parade 
and  departure,  only  deeyi  draft 
commercial  vessel  traffic  or  Third 
Harbor  contractor  vessels  may  anf  fmr 
in  this  area.  Additionally,  no  \essel  may 
anchor  in  Bi.'-d  Island  Anchorage  from  3 
a.m.  to  7  a.m.  on  July  9, 1992,  and  vessel 
movements  through  this  area  during  this 
period  will  be  as  directed  by  on-scene 
Coast  Guard  patrol  personnel, 

(2)  President  Roods  Ancf-orci^e 
(i)  40-'oot  anchorage.  While  ihe 

President  Roads  40-foGt  anchorage  is 
disestabbshed  and  redesignated,  as 
specified  in  subparagraphs  (a)(2)li)  and 
(a)(1fi)  above,  vessels  an;.;hortd  in  this 
area  must  comply  with  the  operational 
restrictions  imposed  in  subparagraphs 
{b](14)  and  (b)(16)  below.  Except  for 


those  periods  when  the  President  Roads 
40- ft  anchorage  is  redesignated  as  a 
spectator  area  for  tall  ships  parade  and 
departur".  only  deep  draft  commercial 
vessel  t-a''f!c  m.iy  anchor  in  this  area. 

i:i)  J5  '■'oo;  ancihorage.  While  the 
President  Roads  35-foot  anchorage  is 
disestablished,  reconfigured,  and 
redesignated,  as  specified  in 
subpara>;r3phs  (a)(2j(ii).  (a](14).  and 
fa)(l.Tl  above,  vessels  anchored  in  this 
area  must  comply  with  the  operational 
restrictions  imposed  in  subparagraphs 
(b)(121.  (bl(13),  and  (bKlCil  below.  Except 
for  thc-^e  periods  when  the  President 
Roads  35-ft  anchorage  is  redesignated  as 
spectator  areas  for  tall  ship  parade  and 
departure,  only  deep  draft  commercial 
vessel  traffic  may  anchor  in  this  area. 

(3)  Long  Island  A  nrhnrc-^p  From  12 
noon.  July  10,  1992.  to  9  a.m.,  July  11 
1992,  Long  Island  Anchorage  is 
designated  for  the  exclusive  use  of  tali 
ships  participating  m  the  Sail  Boston 
1992  Gr<ind  Parade  of  Sail.  Except  for 
that  p.^riod,  Ixjng  Island  Anchorage  is 
open  for  use  by  recTeational  vessels  on 
hand  for  Boston  Harborfest  and  Sail 
Bojton  1992.  Vessel  operators  using 
Lona  Island  Anchorage  must  comply 
with  the  genera!  operational 
requirements  specified  below  m 
subparagraph  (bKlO). 

(4)  CastJp  Island  Am  borage.  From  6 
a.m.  on  July  2.  1992.  to  4  p.m.  on  July  17, 
irt92,  the  CastJc  Island  Anchorage  is 
open  for  use  by  recreational  vessels  on 
hand  for  Boston  Harborfest  and  Sail 
Boston  1992.  Vessel  operators  using 
Castle  Island  Anc  borage  m.nst  comply 
wiih  the  general  operational 
requirements  specified  below  in 
subparagraph  lb)|16) 

(5)  Explosivt^s  Anchorcgt;.  From  12.-00 
iKH.n.  July  10,  1992,  to  9  a.m.  on  July  11. 
l'>92.  Explosives  Anchorage  is 
designated  for  the  exclusive  use  of  tall 
ships  participating  in  the  S,.il  Boston 
1992  G-and  Parade  of  Sriil  Except  for 
that  period.  Explosives  Anchorage  is 
open  for  use  by  recreational  vessels  on 
hand  for  Boston  Harborfest  and  Sail 
Boston  1992.  Vessel  operators  using 
Long  Island  Anchorage  must  comply 
with,  the  general  operational 
ri.-quirer.ients  specified  below  in 
subparagraph  (b)il6). 

(6)  Tail  Ship  Anchorage.  For  the 
period  specified  in  subparagraph  (a)(6) 
above.  Tall  Ship  Anchorage  ,s 
designated  for  the  exclusive  use  of  tall 
ships  participating  in  the  Sail  Boston 
1992  Gnmd  Parade  of  Sail.  Vessel 
m.ovements  through  this  area  during  this 
period  will  be  as  directed  by  on-srene 
Coast  Guard  patrol  personnel. 
Operators  of  tall  ships  anchoring  in  this 
area  whose  anchors  become  fouled  in 
lines  of  lobster  L-aps  will  work 


cooperative  with  rm  scene  lobstermen 
prior  to  getting  underway  so  as  to 
minimize  damage  to  lobster  pots. 

(7)  Spectator  Areas  A.  N.  and  P.  For 
the  periods  specifled  in  subparagraphs 
(a)(7).  (a)(19),  and  (a)(20)  above. 
Spectator  .^reas  A.  N,  and  P,  are 
designated  !(ir  any  latecoming  spectator 
craft  on  h  <    .:  *  i  view  Sail  Boston  1992 
tall  ship  ;;:•;(  If  and  departure.  Vessel 
operators  using  Spectator  Areas  A.  N,  or 
P  must  comply  with  the  general 
operational  requirements  specified 
below  in  subparagraph  (b)(16). 

(8)  Spectator  Areas  B.  F.  and  G.  For 
the  periods  specified  in  subparagraphs 
(a)(8].  (a)(12).  and  (a)(13)  above. 
Spectator  Areas  B.  F.  and  G  are 
designated  for  the  exclusive  use  of 
recreational  vessels  45  feet  or  less  in 
length  with  superstructures  not  to 
exceed  10  feet  in  height.  V*  -^s*  1 
operators  using  Spectator  An  ,, ,  B.  P, 
and  G  must  comply  with  !':-■  yi  i  rral 
operational  requin'menls  »f>tLitied 
below  in  subparagraph  (b)(16). 

(9)  Spectator  Area  C.  For  the  periods 
specified  in  subparagraph  (aH9)  above. 
Spectator  Area  C  is  designated  for  the 
exclusive  use  of  inspected  small 
passenger  vessels  (passen>^rr  \  t  s.sels 
certified  by  the  Coast  Guard  under 
subchapter  T  of  title  46,  Code  of  Fedeml 
Regulations).  Vessel  operators  using 
Spectator  Area  C  must  comply  with  the 
general  operational  requirements 
specified  below  in  subparagraph  (b){16). 

(10)  Spectator  Area  D.  For  the  periods 
spedfied  in  subparagraph  (a)(10)  above. 
Spectator  Area  D  is  designated  for  the 
exclusive  use  of  recreational  vessels  45 
feet  or  less  in  length.  Vessel  operators 
using  Spectator  Area  D  must  comply 
with  the  general  operational 
requirements  specified  below  in 
subparagraph  (b](16). 

(11)  Spectator  Area  E.  For  the  periods 
specified  in  subparagraph  (a)(ll)  above, 
Spectator  Area  E  is  designated  for  the 
exclusive  use  of  recreational  vessels 
with  height  above  water  at  any  point  not 
to  exceed  50  feet.  Vessel  operators  using 
Spectator  Area  E  must  comply  with  the 
general  operational  requirements 
specified  below  in  subparagraph  (b)(16). 

(12)  Spectator  Areas  H  and  M.  For  the 
periods  specified  in  subparagraphs 
(a)(14)  and  (a)(18)  above.  Spectator 
Areas  H  and  M  are  designated  for  the 
exclusive  use  of  recreational  vessels. 
Vessel  operators  using  Spectator  Areas 
H  or  M  must  comply  with  the  general 
operational  requirements  specified 
below  in  subparagraph  (b)(16). 

(13)  Spectator  Area  J.  For  the  periods 
specified  in  subparagraph  (a)(15)  above. 
Spectator  Area  )  is  designated  for  the 
exclusive  use  of  commercial  fishing 
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vessels.  Vessel  operators  using 
Spectator  .\rea  j  must  comply  with  the 
aeneral  operational  requirements 
specified  below  in  subparagraph  (b)(16). 

(14)  Spectator  Area  K.  For  the  periods 
specified  in  subparagraph  (a)(16)  above. 
Spectator  Area  K  is  a  special  use 
anchoraBe,  as  deemed  appropriate  by 
the  COTP  Boston.  No  vessel  may  anchor 
m  this  a.'-ea  without  the  permission  of 
the  COTP  Boston.  Vessels  operators 
using  Spec'ator  .\rea  K  must  comply 
with  the  general  operational 
requirements  specified  below  in 
subparagraph  (b)(16). 

(15)  Spectator  Areas  L  and  Q.  For  the 
periods  specified  in  subparagraphs 

(a  1(17)  and  (a)(21).  Spectator  Areas  L 
and  Q  are  designated  for  the  exclusive 
use  of  inspected  small  passenger 
vessels,  sailing  school  vessels. 
uninspected  passenger  vessels,  and 
bareboat  charter  vessels.  Vessel 
operators  using  Spectator  Areas  L  or  Q 
m.ust  com.ply  with  the  general 
operational  requirements  specified 
below  m  subparagraph  (b)(16]. 

(16)  General  Operational 
Requirements  for  Anchorages  and  All 
Des'gnated  Spectator  Areas.  Vessel 
operators  using  any  of  the  anchorages  or 
spectator  areas  established  in  this 
section  shall: 

(ij  Ensure  their  vessels  are  properly 
anchored  and  remain  safely  in  position 
at  anchor  under  all  prevailing 
conditions. 

(ill  Com.piy  as  directed  by  on-scene 
Coast  Guard  patrol  personnel.  On-scene 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
oftlcers  of  the  Coast  Guard  on  board 
Coast  Guard,  Coast  Guard  Auxiliary, 
U.S.  Nav7.  or  local  law  enforcement 
vessels. 

(ill)  Vacate  anchorages  and  spectator 
areas  after  termination  of  the  effective 
period  for  those  areas. 

(iv)  Buoy  with  identifiable  markers 
and  release  anchors  fouled  on  lines  of 
lobster  traps  if  such  anchors  cannot  be 
freed  or  raised. 

(v)  Use  only  Spectator  Areas  N,  P,  or 
Q  if  going  offshore  to  view  tall  ship 
events  occumng  m  Massachusetts  Bay 
on  July  18.  1992. 

(vi)  Display  anchor  lights  when 
anchoring  at  night  in  any  anchorage  or 
designated  spectator  area. 

(vii)  .Not  leave  vessels  unattended  in 
any  anchorage  or  spectator  area  at  any 
time. 

(viii)  Not  tie  off  to  any  buoy. 

(ix)  Not  maneuver  between  anchored 
vessels 

(x)  Not  nest  or  tie  off  to  other  vessels 
in  that  anchorage  or  spectator  area. 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS. 

6.  The  authority  citation  for  part  165 
continues  to  read: 

Authority:  33  U.S.C.  1225  and  1231i  50 
U.S.C.  1911  49  CFR  1.46  and  33  CFR  1.05-1(G), 
e.04-1.  6.04-6  and  160.5. 

7.  A  new  S  165.T01-165-3  is  added  to 
read  as  follows: 

9  165T01-16S-3     Satery  Zone:  Boston 
Hartjorfest  Sitvconcert.  Boston  Harbor, 
Boston,  MA. 

(a)  Location.  The  following  area  is  a 
safety  zone: 

(1)  The  Boston  Main  Channel  and 
Charles  River  bounded  on  the  east  by  a 
line  drawn  from  the  McKay  Monument, 
Castle  Island  to  the  end  of  the  approach 
pier  at  Logan  Airport,  East  Boston; 
bounded  on  the  north  by  a  line  drawn 
from  the  northeastern  comer  of  Pier  7, 
Charlestown  Navy  Yard  to  the 
southernmost  point  of  the  Boston 
Towing  and  Transportation  South  Yard. 
East  Boston;  and  bounded  on  the  west 
by  a  line  drawn  from  the  easternmost 
point  of  the  MDC  pier  at  Puopolo  Park  to 
the  northeastern  comer  of  Hoosac  Pier. 
Charlestown.  The  zone  includes  also  the 
waters  on  either  side  of  the  channel  to 
the  shoreline. 

(b)  Effective  Date.  This  regulation 
becomes  effective  on  July  2. 1992.  at  7:30 
p.m.,  when  the  Harborfest  Skyconcert 
Fireworks  barges  and  attending  tugs 
depart  their  East  Boston  loading  site  to 
take  position  in  the  Boston  Main 
Channel  in  the  vicinity  of  the  USCG 
Support  Center  Boston  in  approximate 
position  42-22-13  N,  071-03-00  W.  It 
terminates  on  July  2. 1992,  at  10:30  p.m., 
when  the  vessels  return  and  are  safely 
moored  at  their  East  Boston  loading  site. 
unless  sooner  terminated  by  the  COTP 
Boston.  A  rain  date  of  July  3. 1992.  is 
planned,  with  all  times  remaining  the 
same. 

(c)  Regulations.  The  following  special 
regulations  apply: 

(1)  Vessels  over  100  gross  tons  may 
not  transit  through  the  safety  zone  from 
7:30  p.m.  to  10:30  p.m.,  except  as 
authorized  by  the  COTP  Boston. 

(2)  Vessel  operators  shall  maintain  at 
all  times  at  least  300  yards  safe  distance 
from  Harborfest  Skyconcert  Fireworks 
barges  and  attending  tugboats. 

(3)  Vessel  operators  must  maneuver 
as  directed  by  on-scene  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned. 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard.  Coast 
Guard  Auxiliary,  U.S.  Navy,  or  local  law 
enforcement  vessels. 

(4)  During  the  effective  period 
operators  of  vessels  transiting  the  safety 


zone  shall  proceed  at  speeds  which  will 
create  minimum  wake  and  not  to  exceed 
five  (5)  miles  per  hour. 

(5)  After  completion  of  the  fireworks 
display,  vessel  operators  within  the 
safety  zone  are  prohibited  from  passing 
outbound  patrol  vessels  showing  blue 
lights. 

8.  A  new  165.TOl-165-^  is  added  to 
read  as  follows: 

§  165T01-165-4    Safety  Zone: 
"Constitution"  Turnaround,  Boston  Inner 
Hart>or,  Boston,  MA. 

(d)  Location.  The  following  area  is  a 
safety  zone: 

(1)  The  Boston  Main  Channel  and 
Charles  River  bounded  on  the  east  by  a 
line  drawn  from  Boston  Main  Channel 
Lighted  Buoy  "3"  to  Boston  Main 
Channel  Lighted  Bell  Buoy  ■4";  bounded 
on  the  north  by  a  line  drawn  from  the 
northeastern  corner  of  Pier  7, 
Charlestown  Navy  Yard  to  the 
southernmost  point  of  the  Boston 
Towing  and  Transportation  South  Yard, 
East  Boston;  and  bounded  on  the  west 
by  a  line  drawn  from  the  easternmost 
point  of  the  MDC  pier  at  Puopolo  Park  to 
the  northeastern  corner  of  Hoosac  Pier, 
Charlestown,  The  zone  includes  also  the 
waters  on  either  side  of  the  Channel  to 
the  shoreline. 

(b)  Effective  Date.  This  regulation 
becomes  effective  on  July  4.  1992.  at  10 
a.m.  when  the  USS  Constitution  departs 
the  Charlestown  Navy  Yard.  It 
terminates  on  July  4. 1992,  at  2  p.m. 
when  the  vessel  returns  and  is  safety 
moored  at  its  berth,  unless  sooner 
terminated  by  the  COTP  Boston.  A  rain 
date  of  July  5,  1992,  is  planned  with  all 
times  remaining  the  same. 

(c)  Regulations.  The  following  special 
regulations  apply: 

(1)  Vessels  over  100  gross  tons  may 
not  transit  the  zone  from  10  am.  to  2 
p.m..  except  as  authorized  by  the  COTP 
Boston. 

(2)  Other  vessels,  except  Constitution. 
those  participating  in  the  turnaround, 
and  duly  authorized  patrol  craft,  may 
not  transit  the  affected  portion  of  the 
Boston  Main  Channel  from  10  am  to  2 
p  m.,  July  4,  1992,  except  as  authorized 
by  the  COTP  Boston. 

(3)  Vessel  operators  shall  maintain  at 
all  times  at  least  300  yards  safe  distance 
from  Constitution  while  the  vessel  is 
underway  in  Boston  Harbor. 

(4)  Vessel  operators,  except  operators 
of  small  passenger  vessels,  must  transit 
to  and  select  viewing  positions  outside 
the  Boston  Main  Channel  before 
Constitution  is  underway  and  must 
remain  in  position  until  Constitution  has 
finished  its  twenty-one  gun  salute. 
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(5)  Vessel  operators  may  not 
maneuver  between  anchored  vessels 
during  the  event. 

(6)  Vessel  operators  must  maneuver 
as  directed  by  on-scene  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  U.S.  Navy,  or  local  law 
enforcement  vessels. 

9.  A  new  165.TOl-lfi5-5  is  added  to 
read  as  follows: 

§  165.T01-165-5    Safety  Zone:  USS  "John 
F.  Kennedy"  Arrival,  Boston  Harbor  and 
Boston  Inner  Hartxjr,  Boston,  MA. 

(a)  Location.  The  following  a.^ea  is  a 
safety  zone: 

(1)  Around  the  USS  fohn  F.  Kennedy- 
live  hundred  yards  in  all  directions 
around  the  vessel  while  underway 
inbound  in  the  Boston  North  Channel. 
President  Roads,  and  the  Boston  Main 
Channel,  including  Bird  Island 
.Anchorage,  from  the  time  the  vessel 
arrives  at  the  Boston  North  Channel 
Entrance  Lighted  Gong  Buoy  "NC"  until 
the  time  the  vessel  moors  at  Massport 
Marine  Terminal,  North  fr>ttv,  Boston. 
MA. 

(b)  Effective  Date.  This  regulation 
becomes  effective  on  July  9, 1992.  at  3 
a.m.,  when  the  \JSS  John  F  Kennedy 
arrives  at  the  Boston  North  Channel 
Entrance  Lighted  Gong  Buoy  "NC".  It 
terminates  on  juiy  9,  1992.  at  7  a.m., 
when  the  VSS /nhn  F.  Kennedy  is  safely 
mocred  at  the  Massport  Marine 
Terminal.  North  {etty,  unless  sooner 
terminated  by  the  COTP  Boston. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  163.23  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  COTP  Boston. 

10.  A  new  165.T01-165-6  is  added  to 
read  as  follows: 

§  165.T01-165-6    Safety  Zone:  Tall  Ship 
Rally,  Boston  l.tner  Harbor,  Boston,  MA. 

(a)  Location.  The  following  area  is  a 
safety  zone: 

(1)  President  Roads.  Boston  Main 
Channel,  and  Fort  Poinf  Channel 
bounded  on  the  east  by  Deer  Island 
Light;  bounded  on  the  norlh  by  line 
drawn  from  Pier  3,  USCG  Support 
Center  Boston  to  the  northernmost  point 
of  the  Hodge  Boiler  Works  Building, 
East  BpE'or.:  and  bounded  on  the  west 
by  the  Congress  Street  Bridge.  South 
Boston,  in  the  Fort  Point  Channel.  The 
zone  includes  also  the  waters  on  either 
side  of  the  channels  to  the  shoreline. 

[h]  Effective  Date  This  regulation 
becomes  effective  on  July  10.  1992.  at  10 
a.m.,  when  participating  vessels 
assemble  m  Resident  Roads  for  the 
start  of  the  Tall  Ship  Rally.  It  terminates 


on  )uly  10,  1992.  at  12  noon,  when 
participating  vessels  have  completed  the 
rally  and  disassemble,  unless  sooner 
terminated  by  the  COTP  Boston 

(c)  Regulations.  The  fcllowing  special 
regulations  apply: 

(1)  Vessels  over  100  gross  tons  may 
not  transit  the  zone  from  10  a.m.  to  12 
noon,  except  as  authorized  by  the  CO'IT 
Boston. 

(21  Other  vessels,  except  those 
participating  in  the  rally  and  duly 
authorized  patrol  craft,  may  not  transit 
the  affected  portion  of  President  Roads, 
Boston  Main  Channel,  or  Fort  Point 
Channel  from  10  a.m.  to  12  noon,  except 
,'is  authorized  by  the  COTP  Boston, 

(3)  Vessels  shall  maintain  at  all  times 
at  least  30(5  yards  safe  distance  from 
participating  vessels  while  the  Tali  Ship 
Rally  18  underway  m  Boston  lia.-bor, 

(4)  Vessel  operators,  except  operators 
of  small  passenger  vessels,  must  transit 
to  and  select  viewing  positions  outside 
the  Boston  M.iin  Channel  before  the  Tall 
Ship  Rally  begins  and  must  remain  in 
position  until  the  rallys  completed  and 
participating  vessels  disassemble. 

(5j  Vess»!l  operators  may  not 
maneuver  between  anchored  vessels 
during  the  event. 

(6)  Vessel  operators  may  not  obstruct 
the  entrance  to  or  mooring  areas  in  the 
Fort  Point  Channel, 

(7)  Vessel  operators  must  maneuver 
iis  directed  by  on-scene  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commassioned. 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  U.S.  Navy,  or  local  law 
enforcement  vessels. 

1 1   A  new  165  TOl-165-7  is  added  to 
le.ld  as  follows: 

§  165.T01-165-7     Safety  Zone:  Grand 
Parade  of  Sail,  Boston  Harbor,  Boston,  MA. 

{^)  Location.  The  foiluwirg  are.!  is  a 
safety  zone:  The  waters  oi  Bostnn 
Harbor  West  of  Longitude  070- '2  W, 
including  the  following  waterways: 
Nahant  Bay,  Broad  Sound,  Boston  North 
Channel.  Boston  South  Channel,  Nubble 
Channel,  F^resident  Roads,  including  the 
President  Roads  anchorages.  Sculpin 
Ledge  Channel,  Western  Way,  the 
Boston  .Main  Channel,  the  Reserved 
Channel  to  the  Summer  Street  retractile 
bridge,  the  Fori  Point  Channel  to  the 
Congress  Street  bridge,  the  Charles 
River  to  the  Gndley  Locks  at  the  Charles 
River  Dam,  the  Mystic  River  to  the 
Tobin  Bridge,  and  the  Chelsea  River  to 
the  McAidlc  Bridge,  The  zone  includes 
also  a  staging  area  for  the  tall  ship 
parade  extending  5(X)  yards  in  all 
directions  from  the  position  42-2.3-f)6  N, 
070-53-28  W.  and  all  tall  ship 


Hn(, borages  and  8p<>ctator  areas 
designated  in  33  CFR  110  134 

[h]  Effet  tive  Lkitp  TTiis  r«'S"'fi'ii  n 
becomes  effei  live  or  [uly  11   I*:).?  ei  6 
a.m.  when  tall  ship  and  spei  tatcir  vessel 
traffic  is  expected  to  congf  ?>!  H(  ""ton 
Harbor.  It  terminates  on  July  11   1992.  al 
8  p  m  ,  when  visiting  tall  ships  hnve 
miio^ed  and  congestion  in  Bi  -i'   ri 
Hartior  has  moderated  to  an   <■  i  rptabie 
level  unless  sooner  'erTnirwiiei;  t>v  the 
COTP  Boston. 

fc)  Regulations.  The  following  special 
regulations  apply: 

(1 )  Vessels  over  100  gross  tons  may 
not  transit  the  rone  from  6  a.m.  to  B  p.m^ 
except  as  authorized  by  the  COTP 
Boston. 

(2)  Other  vessels,  except  those 
participating  in  the  Grand  Parade  of  Sail 
and  duly  authorized  patrol  crafl,  may 
not  transit  the  tall  ship  staging  area  in 
Broad  Sound.  Boston  North  Channel, 
President  Roads,  or  Boston  Main 
Channel  and  must  remain  in  designated 
spectator  areas  from  9  a.m.  to  5  p.nu, 
except  as  authorized  by  the  COTP 
Boston. 

(3)  Vessels  shall  maintain  at  all  times 
at  least  300  yards  safe  distance  from 
Constitution  or  any  other  tall  ship 
participating  in  the  Grand  Parade  of  Sail 
while  those  vessels  are  undent  hv  m 
Boston  Harbor. 

(4)  Vessel  operators  must  comply  with 
the  temporary  restrictions  imposed  for 
the  anchorages  and  designated 
spectator  areas,  as  specified  in  33  CFR 
110.134. 

(5)  Vessels,  except  for  those 
participating  in  the  Grand  Parade  of  Sail 
or  duly  authorized  patrol  craft,  may  not 
enter  or  remain  in  the  Reserved  Channel 
or  block  access  to  any  tall  ship  mooring 
site  or  emergency  medical  evacuation 
area  from  9  a  m    t  i  4  <0  p.m.,  except  as 
authorized  by  Lie  LOU'  Boston. 

(6)  Vessel  operators  must  maneuver 
as  directed  by  one-scene  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  en  missioned. 
warrant,  and  petty  officers  ui  il^ie  Coast 
Guard  on  board  Coast  Guard.  Coast 
Guard  Auxiliary,  U.S.  Navy,  or  local  law 
enforcement  vessels. 

(7)  During  the  effective  period 
operators  of  vessels  transiting  the  safety 
zone  shall  proceed  at  speeds  which  will 
create  minimum  wake  and  not  to  exceed 
five  (5)  miles  per  hour. 

(8)  Following  the  tall  ship  parade. 
Boston  Harbor  will  reopen  in  sequence 
with  the  movement  and  mooring  of  the 
final  flotilla  of  tall  ships: 

(i)  After  the  final  flotilla  of  tall  ships 
has  passed  Castle  Island,  vessel 
operators  anchored  in  spectator  areas 
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east  of  Castle  Island  may  depart  for 
locations  outside  Boston  Harbor. 

(ii)  After  the  final  flotilla  of  tall  ships 
has  moored,  vessel  operators  may 
depart  from  designated  spectator  areas. 
Vessels  transiting  inbound  through 
Boston  Harbor  must  keep  to  the  right  in 
the  Boston  Main  Channel  and  proceed 
as  directed  by  on-scene  Coast  Guard 
personnel,  with  vessel  traffic  moving  in 
a  counterclockwise  direction  around  the 
turning  point  established  off  the  USCG 
Support  Center  Boston,  as  marked  by  an 
appropriate  on-scene  patrol  vessel. 

(iii)  Inbound  vessels  must  keep  to  the 
starboard  or  "red"  side  of  the  channel: 
and  outbound  vessels,  to  the  port  or 
"green"  side. 

12.  A  new  165.T01-165-8  is  added  to 
read  as  follows: 

§  i65TO^-i65-«    Safety  Zone  Reserved 
Channel,  Boston  Inner  Hart>or,  Boston,  MA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  Reserved  Channel, 
South  Boston.  MA  between  the  Boston 
Main  Channel  and  the  Summer  Street 
retractile  bridge. 

(b)  Effective  Dates.  This  safety  zone 
becomes  effective  at  4:30  p.m.  on  July  11. 
1992,  after  visiting  tall  ships  are  safely 
moored  in  the  Reserved  Channel.  It 
terminates  at  9:30  a.m.  on  July  16, 1992, 
just  prior  to  the  tall  ships'  departure 
from  Boston  Harbor. 

(c)  Regulations.  The  following  special 
regulations  apply: 

(1)  Vessel  operators  transiting  the 
safety  zone  must  maneuver  or  anchor  as 
directed  by  on-scene  Coast  Guard  patrol 
personnel.  On-scene  Coast  Guard  patrol 
personnel  include  commissioned, 
warrant  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary',  U.S.  Navy,  or  local  law 
enforcement  vessels. 

(2)  Bessel  operators  transiting  the 
safety  zone  must  enter  along  the  right 
side  of  the  Reserved  Channel  an  keep  to 
the  right,  proceeding  as  directed  by  on- 
scene  Coast  Guard  patrol  personnel, 
with  vessel  traffic  moving  in  a 
counterclockwise  direction  around  the 
turning  point  established  off  the  Boston 
Edison  power  plant,  as  marked  by  an 
appropriate  on-scene  patrol  vessel. 

(3)  During  the  effective  period 
operators  of  vessels  transiting  the  safety 
zone  shall  proceed  at  speeds  which  will 
create  minimum  wake  and  not  exceed 
five  (5)  miles  per  hour. 

(4)  Vessel  operators  transiting  the 
safety  zone  must  maintain  at  least  50 
feet  safe  distance  from  all  moored 
vessels,  and  keep  clear  of  and  make 
way  for  all  deep  draft  vessel  traffic 
underway  in  the  safety  zone  enroute  to 
or  from  Massport's  Conley  Terminal. 


Castle  Island,  South  Boston  or  Coastal 
Oil  Terminal.  South  Boston. 

13.  A  new  165.T01-165-9  is  added  to 
read  as  follows: 

§  165.T01-i6>-9  Safety  Zone  Sai:  Boston 
1992  Flrewofus  t«*.'avacja-;ia.  Bostofi  Inner 
Harbor,  Boston  MA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  Boston  Main  Channel 
and  Charles  River  bounded  on  the  east 
by  a  line  drawn  from  the  McKay 
Monument.  Castle  Island  to  the  end  of 
the  approach  pier  at  Logan  Airport,  East 
Boston;  bounded  on  the  north  by  a  line 
drawn  from  the  northeastern  comer  of 
Pier  7,  Chariestown  Navy  Yard  to  the 
southernmost  point  of  the  Boston 
Towing  and  Transportation  South  Yard. 
East  Boston;  and  bounded  on  the  west 
by  a  line  drawn  from  the  easternmost 
point  of  the  MDC  Pier  at  Puopolo  Park  to 
the  northeastern  comer  of  Hoosac  Pier. 
Chariestown.  MA.  The  zone  includes 
also  the  waters  on  either  side  of  the 
channel  to  the  shoreline. 

(b)  Effective  Date.  This  zone  becomes 
effective  on  July  12. 1992.  at  7  p.m..  when 
Sail  Boston  1992  Fireworks 
Extravangaza  barges  and  attending  tugs 
depart  their  East  Boston  loading  sites  to 
take  position  in  the  Boston  Main 
Channel  off  the  World  Trade  Center. 
Commonwealth  Pier.  South  Boston,  in 
approximate  position,  42-21-20  N,  071- 
02-10  W,  It  terminates  on  July  12, 1992, 
at  11  p.m.,  when  the  vessels  retum  and 
are  safely  moored  at  their  respective 
East  Boston  loading  sites,  unless  sooner 
terminated  by  the  COTP  Boston.  A  rain 
date  of  July  13. 1992.  is  planned  with  all 
times  remaining  the  same. 

(c)  Regulations.  The  following  special 
regulations  apply: 

(1)  Vessels  over  100  gross  tons  may 
not  transit  through  the  safety  zone  from 
7  p.m.  to  11  p.m.,  except  as  authorized 
by  the  COTP  Boston. 

(2)  Vessel  operators  shall  maintain  at 
all  times  at  least  300  yards  safe  distance 
from  Sail  Boston  1992  Fireworks 
Extravaganza  barges  and  attending 
tugboats. 

(3)  Vessel  operators  must  transit  to 
and  select  viewing  positions  before  9 
p.m.  and  remain  in  position  until  the 
fireworks  display  ends  at  10  p.m. 

(4)  Vessel  operators  may  not 
maneuver  between  anchored  vessels. 

(5)  Vessel  operators  must  maneuver 
as  directed  by  on-scene  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary.  U.S.  Navy,  or  local  law 
enforcement  vessels. 

(6)  During  the  effective  period 
operators  of  vessels  transiting  the  safety 


zone  shall  proceed  at  speeds  which  will 
create  minimum  wal^e  and  not  to  exceed 
five  (5)  miles  per  hour. 

(7)  Following  the  event,  inbound 
vessels  must  keep  to  the  starboard  or 

red"  side  of  the  channel;  and  outbound 
vessels  to  the  port  or  "green"  side. 

(8)  After  completion  of  the  fireworks 
display,  vessel  operators  within  the 
safety  zone  are  prohibited  from  passing 
outbound  patrol  vessels  showing  blue 
lights. 

14.  A  new  1 65. TO  1-TOl -165-10  is 
added  to  read  as  follows: 

§  165.TO1-165-10     Safety  Zone;  Sail 
Boston  1992  Farewell  Fireworks,  Boston 
Inner  Harbor,  Boston  MA. 

(a)  Location  The  following  area  is  a 
safety  zone:  The  Boston  Main  Channel 
and  Charles  River  bounded  on  the  east 
by  a  line  drawn  from  the  McKay 
Monument.  Castle  Island  to  the  end  of 
the  approach  pier  at  Logan  Airport,  East 
Boston;  bounded  on  the  north  by  a  line 
drawn  from  the  northeastern  corner  of 
Pier  7.  Chariestown  Navy  Yard  to  the 
southernmost  point  of  the  Boston 
Towing  and  Transportation  South  Yard, 
East  Boston;  and  bounded  on  the  west 
by  a  line  drawn  from  the  easternmost 
point  of  the  MDC  Pier  at  Puopolo  Park  to 
the  northeastern  comer  of  Hoosac  Pier, 
Chariestown,  MA.  The  zone  includes 
also  the  wafers  on  either  side  of  the 
channel  to  the  shoreline. 

(b)  Effective  Date.  This  zone  becomes 
effective  on  July  15, 1992.  at  7  p.m.,  when 
Sail  Boston  1992  Farewell  Fireworks 
barges  and  attending  tugs  depart  their 
East  Boston  loading  sites  to  take 
position  in  the  Boston  Main  Channel  off 
the  Worid  Trade  Center, 
Commonwealth  Pier.  South  Boston,  in 
approximate  position.  42-21-20  N  017- 
02-10  W.  !t  terminates  on  July  15, 1992, 
at  11  p.m.,  when  the  vessels  return  and 
are  safely  moored  at  their  respective 
East  Boston  loading  sites,  unless  sooner 
terminated  by  the  COTP  Boston. 

(c)  Regulations.  The  following  special 
regulations  apply: 

(1)  Vessels  over  100  gross  tons  may 
not  transit  through  the  safety  zone  from 
7  p.m.  to  11  p.m.,  except  as  authorized 
by  the  COTP  Boston. 

(2)  Vessel  operators  shall  maintain  at 
all  times  at  least  300  yards  safe  distance 
from  Sail  Boston  1992  Farewell 
Fireworks  barges  and  attending 
tugboats. 

(3)  Vessel  operators  must  transit  to 
and  select  viewing  positions  before  9 
p.m.  and  remain  in  position  until  the 
fireworks  display  ends  at  10  p.m. 

(4)  Vessel  operators  may  not 
maneuver  between  anchored  vessels. 
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(5)  Vessel  operators  must  maneuver 
asctirected  by  on-scene  Coast  Guard 
patrolpersonnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant  and  petty  officers  of  the  Coast 
Guard  on  beard  Coast  Guard,  Coast 
Guard  Auxiliary,  U.S.  Navy,  or  local  law 
enforcement  vessels. 

(6)  During  the  effective  period 
operators  of  vessels  transiting  the  safety 
zone  shall  proceed  at  speeds  which  will 
create  minimum  wake  and  not  to  exceed 
five  (5)  miles  per  hour. 

(7)  Following  the  event,  inbound 
vessels  must  keep  to  the  starboard  or 
"red"  side  of  the  channel;  and  outbound 
vessels  to  the  port  or  "green"  side. 

(8)  After  completion  of  the  fireworks 
display,  vessel  operators  within  the 
safety  zone  are  prohibited  from  passing 
outbound  patrol  vessels  showing  blue 
lights. 

15.  A  new  165.T01-165-11  is  added  to 
read  as  follows: 

§  165.T01-165-1 1     Safety  Zone:  Farewefi 
Departure,  Boston  Harbor.  Boston,  MA. 

(h)  Location.  The  fciinw  ;;«  area  is  a 
safety  zone:  The  waters  of  Boston 
Harbor  west  of  Longitude  070-54  W, 
including  the  following  waterways: 
Nahant  Bay,  Broad  Sound,  Boston  North 
Channel,  Boston  South  Channel,  the 
Narrows,  Nantasket  Roads,  Nubble 
Channel,  President  Roads,  including  the 
President  Roads  Anchorage,  Sculpin 
Ledge  Channel,  Western  Way,  the 
Boston  Main  Channel,  the  Reserved 
Channel  to  the  Summer  Street  retractile 
bridge,  the  Fort  Point  Channel  to  the 
Congress  Street  bridge,  the  Charles 
River  to  the  Gridley  Locks  at  the  Charles 
River  Dam,  the  Mystic  River  to  the 
Tobin  Bridge,  and  the  Chelsea  River  to 
the  McArdle  Bridge.  The  zone  includes 
also  all  temporary  spectator  areas 
designated  in  33  CFR  110.134. 

(b)  Effective  Date.  This  regulation 
becomes  effective  on  July  16, 1992,  a  9 
a.m.,  when  tall  ship  and  spectator  vessel 
traffic  is  expected  to  congest  Boston 
Harbor.  It  terminates  on  July  16, 1992.  at 
6  p.m.,  when  vising  tall  ships  have 
departed  Boston  Harbor  and  vessel 
traffic  has  moderated  to  a  safe  level, 
unless  sooner  terminated  by  the  COTP 
Boston. 

(c)  Regulations.  The  following  special 
regulations  apply: 

(1)  Vessels  over  100  gross  tons  may 
not  transit  the  zone  from  9  a.m.  to  6  p.m., 
except  as  authorized  by  the  COTP 
Boston. 

(2)  Other  vessels,  except  those 
participating  in  the  Farewell  Departure 
and  duly  authorized  patrol  craft,  may 
not  transit  the  Boston  Main  Channel, 
President  Roads,  Boston  North  Channel 
or  the  Narrows  and  must  remain  in 


designated  spectator  areas  from  10  a.m. 
to  4  p.m.,  except  as  authorized  by  the 
COTP  Boston.  Vessel  operators 
anchored  in  Spectator  Areas  N,  P,  or  Q 
may  depart  those  areas  to  view  offshore 
activities,  provided  they  transit  outside 
main  channels  and  maintain  300  yards 
safe  distance  from  participating  tall 
ships. 

(3)  Vessel  operators  shall  maintain  at 
all  times  at  least  300  yards  safe  distance 
from  Constitution,  USS  Cassin  Young,  or 
any  other  tall  ship  participating  in  the 
Farewell  Departure  while  those  vessels 
are  underway  in  Boston  Harbor. 

(4)  Vessel  operators  must  comply  with 
the  temporary  restrictions  imposed  for 
the  anchorages  and  designated 
spectator  areas,  as  specified  in  33  CFR 
110.134. 

(5)  Vessels,  except  for  those 
participating  in  the  Farewell  Departure 
or  duly  authorized  patrol  craft,  may  not 
enter  or  remain  in  the  Reserved  Channel 
or  block  access  to  any  tall  ship  mooring 
site  or  emergency  medical  evacuation 
area  from  9:30  a.m.  to  4  p.m.,  except  as 
authorized  by  the  COTP  Boston. 

(6)  Vessel  operators  must  maneuver 
as  directed  by  on-scene  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  U.S.  Navy,  or  local  law 
enforcement  vessels. 

(7)  During  the  effective  period 
operators  of  vessels  transiting  the  safety 
zone  shall  proceed  at  speeds  which  will 
create  minimum  wake  and  not  to  exceed 
five  (5)  miles  per  hour. 

(8)  Following  the  tall  ship  departure, 
Boston  Harbor  will  reopen  in  sequence 
with  the  movement  of  the  last  outbound 
tall  ship. 

(i)  After  the  last  outbound  tall  ship 
has  passed  the  Boston  North  Channel 
Entrance  Lighted  Gong  Buoy  "NC", 
operators  of  vessels  anchored  in 
designated  spectator  areas  may  depart 
for  locations  outside  Boston  Harbor. 

(ii)  After  the  last  outbound  tall  ship 
has  passed  Castle  Island,  vessel 
operators  may  depart  designated 
spectator  areas  west  of  Castle  Island 
and  transit  to  locations  within  Boston 
Harbor,  but  west  of  Castle  Island. 
Operators  of  vessels  underway  within 
the  inner  harbor  in  the  Boston  Main 
Channel  must  keep  to  the  right  and 
proceed  as* directed  by  on-scene  Coast 
Guard  patrol  personnel,  with  vessel 
traffic  moving  in  a  counterclockwise 
direction  around  the  turning  point 
established  off  the  USCG  Support 
Center  Boston,  as  marked  by  an 
appropriate  on-scene  patrol  vessel. 

(iii)  Inbound  vessels  must  keep  to  the 
starboard  side  of  the  channel;  and 


outbound  vessels,  to  the  port  or  "green" 
side. 

16.  A  new  165.T01-165-12  is  added  to 
read  as  follows: 

(;  165  T  10-165-12     Satery  Zone   Gra:-'d 
Regatta  Res'S'!,  Ma9«uichus<!T*s  Bay, 
Boston:,  MA 

(a)  Location.  The  following  area  is  a 
safety  zone:  A  three  square  mile  area  in 
Massachusetts  Bay  off  of  Nahant  to 
include  a  practice  area  for  tall  ships  to 
conduct  sail  crew  training  in  preparation 
for  the  restart  of  the  race  and  a  restart 
area  with  a  two-mile  starting  line  for  the 
event.  The  safety  zone  is  bounded  by 
the  following: 

Point  1:  Latitude  42-27.2  N  Longitude 

070-46.0  W 
Point  2:  Latitude  42-27.2  N  Longitude 

070-50.0  W 
Point  3:  Latitude  42-24.1  N  Longitude 

070-50.0  W 
Point  4:  Latitude  42-24.1  N  Longitude 

070-46.0  W 

(b)  Effective  Dates.  This  safety  zone 
becomes  effective  on  July  16. 1992,  at 
11:30  a.m.,  when  tall  ships  participating 
in  the  Grand  Regatta  Restart  begin  to 
arrive  offshore.  It  terminates  on  July  16, 
1992,  at  6  p.m.,  just  after  the  restart  of 
the  Grand  Regatta. 

(c)  Regulations.  The  following  special 
regulations  apply: 

(1)  The  safety  zone  shall  be  closed 
during  the  effective  period  to  all  vessel 
traffic  except  participants  in  this  event, 
duly  authorized  patrol  craft,  and  those 
vessels  on-scene  Coast  Guard  patrol 
personnel  allow  to  enter  the  area,  as 
directed  by  the  COTP  Boston. 

(2)  Vessel  operators  must  keep  clear 
of  and  make  way  for  all  tall  ships 
participating  in  the  Grand  Regatta 
Restart. 

(3)  Vessel  operators  must  maneuver  or 
anchor  as  directed  by  on-scene  Coast 
Guard  patrol  personnel.  On-scene  Coast 
Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard  on  board 
Coast  Guard,  Coast  Guard  Auxiliary, 
U.S.  Navy,  or  local  law  enforcement 
vessels. 

17.  A  new  165.T01-165-13  is  added  to 
read  as  follows: 


-e   Bostc: 


«»  USS  John 

H  a  ■  ;:>of , 


§  165.T01-165-13 
F.  K«nne<ty  Depan,. 
Boston,  MA. 

(a)  Location.  The  following  area  is  a 
safety  zone: 

(1)  Around  the  \2SSjohn  F.  Kennedy- 
five  hundred  yards  in  all  directions 
around  the  vessel  while  underway 
outbound  in  the  Boston  Main  Channel. 
President  Roads,  and  Boston  North 
Channel  from  the  time  the  vessel 
departs  the  Massport  Marine  Terminal, 
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North  Jetty,  until  the  time  the  vessel 
arrives  at  the  Boston  North  Channel 
Entrance  Lighted  Gong  Buoy  '"NC". 

(b)  Effective  Date.  This  regulation 
becomes  effective  on  July  17. 1992.  at  1 
p.m..  when  the  VSS/ohn  F.  Kennedy 
departs  the  Massport  Marine  Terminal. 
North  Jetty.  South  Boston.  It  terminates 
on  July  17. 1992  at  4  p.m..  when  the  USS 
/ohn  F.  Kennedy  arrives  at  the  Boston 
North  Channel  Entrance  Lighted  Gong 
Buoy  "NC".  unless  sooner  terminated  by 
the  COTP  Boston. 

(c)  Regulations: 

(1)  In  accordance  with  the  general 
regulations  in  S  165.23  of  this  part  entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  COTP  Boston. 

Dated:  March  23.  1992 
I  0.  Sipes.  I 

Reor  Admiral.  U.S.  Coast  Guard:  Commander. 
First  Coast  Guard  District.  Boston. 
Massachusetts. 
(FR  Doc  9^-80^-!  Filed  4-8-92:  8:45  am) 


GENERAL  SERVICES  | 

ADMINISTRATION 

41  CFR  Chapters  101.105.  2CV  30i, 
3C2,  303,  304 

48  CFR  Chapter  5  | 

Pegulatory  Review 

agency;  General  Services 
\  ■:-:  n.stra»ion(GSA). 
ACTION:  Request  for  comments. 

summary:  On  January'  28, 1992.  the 
President  instructed  Federal  agencies  to 
evaluate  existing  regulations  and 
programs  and  to  identify  and  accelerate 
action  on  initiatives  that  will  eliminate 
any  unnecessary  regulatory  burden  or 
otherwise  will  promote  economic 
growth.  The  General  Services 
Administration  (GSA)  is  presently 
conducting  a  review  of  regulations 
which  are  within  its  exclusive  control. 
Public  comment  is  invited  to  help 
identify  GSA  regulatory  provisions 
which  are  inconsistent  with  the 
F*-esident's  standards. 
DATES:  Comments  must  be  received  June 

ADDRESSES:  Comments  should  be 
c.ci dressed  to  General  Services 
Administration.  Office  of  Policy 
Ar.dKsis,  W.s'-'raton.  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

^•i->  Ann  I  Hil'.ier  (202-501-1921). 

SUPPLEMENTARY  INFORMATION:  The 
regulations  Subject  to  review  are: 
(a)  Federal  Property  Management 


Regulations  (FPMR)  which  are  located 
in  41  CFR  ch.  101.  The  FPMR  prescribes 
government  policies  and  procedures  for 
managing  public  buildings  and  space, 
supply  and  procurement,  utilities, 
transportation,  utilization  and  disposal 
of  property,  and  other  programs  and 
activities  of  GSA. 

(b)  General  Serx'ices  Administration 
Property  Management  Regulations 
(CSPMR)  which  are  located  in  41  CFR 
ch.  105.  The  GSPMR  prescribes  the 
policies  and  procedures  by  which  GSA 
implements  and  supplements  the  FPMR 
and  implements  certain  regulations 
prescribed  by  other  agencies. 

(c)  Federal  Information  Resources 
Management  Regulation  (FIRMR)  which 
is  located  in  41  CFR  ch.  201.  The  FIRMR 
prescribes  govemmentwide  policies  and 
procedures  for  managing,  acquiring,  and 
using  information  resources  including 
automatic  data  processing  (ADP). 
records  management,  and 
telecommunications  resources.  FIRMR 
acquisition  provisions  provide 
specialized  procurement  and  contracting 
rules  for  ADP  and  telecommunications 
equipment  and  services.  FIRMR 
procurement  and  contracting  rules  are 
used  in  conjunction  with  general 
procurement  and  contracting  regulations 
contained  in  the  Federal  Acquisition 
Regulation  (FAR). 

(d)  Federal  Travel  Regulation  (FTR) 
which  is  located  in  41  CFR  chs.  301  thru 
304.  The  FTR  prescribes 
govemmentwide  policies  and 
procedures  for  managing  travel  and 
transportation.  Aa  such,  it  contains  the 
rules  governing  travel  allowances  and 
entitlements  for  Federal  civilian 
employees  and  interviewees,  relocation 
allowances  and  entitlements  for  Federal 
civilian  emloyees  and  new  appointees, 
payment  of  expenses  connected  with  the 
death  of  government  civilian  employees 
under  certain  circumstances,  and  the 
acceptance  of  payment  from  a  non- 
Federal  source  for  travel  expenses. 

(e)  General  Services  Administration 
Acquisition  Regulation  (GSAR)  which  is 
located  in  48  CFR  ch.  5.  The  GSAR 
prescribes  the  policies  and  procedures 
by  which  GSA  implements  and 
supplements  the  Federal  Acquisition 
Regulation  (FAR). 

Dated:  April  2, 1992. 
|.  Christopher  Brady. 

Associate  Administrator  for  Policy  Analysis 

(Ml 

(FR  Doc.  92-8124  Filed  4-8-92;  8:45  am| 

BILUNG  COOE  e«2»-34-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
Docket  No  89- 1 5;  Notice  2 1 
RlN:  2127-AC35 

Fetleral  Motor  Vet^ide  Safety 
Standards;  Glazing  Materials, 
Correction 

agency:  National  Highway  Traffic 
Sdfeiy  Administration  (NHTSA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
correction. 

summary:  This  document  contains 
corrections  to  a  notice  of  proposed 
rulemaking  (NPRM)  that  was  published 
Wednesday.  January  22, 1992.  (57  FR 
2496).  That  notice  related  to  the  safety 
standard  on  glazing  materials.  In  this 
document  the  agency  is  publishing  a 
figure  omitted  from  the  earlier  notice, 
and  making  the  proposed  regulatory  text 
consistent  with  the  most  current  edition 
of  theg'azing  materia!  standard.  The 
comment  period  for  the  NPRM  has  been 
extended  to  May  22.  1992.  [57  FR  10327. 
March  25,  1992). 

FOR  FURTHER  INFORMATION  CONTACT: 
.Mr.  Patrick  Boyd.  Office  of  C-ash 
Avoidance,  National  Highway  Traffic 
Safety  Ad-n'riistration.  400  Seventh 
Street.  SW  ,  Washingtdn,  DC  Mr.  Boyd's 
telephone  r  -nber  is  (2021  366-6346 

SUPPLEMENTARY  INFORMATION: 
Background 

On  U  ednesday,  January  22, 1992  (57 
FR  2496),  th:s  agency  published  a  notice 
of  proposed  ruiemakinjj  (NPRM)  to 
amend  Ffderal  Motor  Vehicle  Safety 
Standard  (FMVSSj  No.  205.  Giazing 
Materials  (49  CFR  571.205).  to  revise  ttie 
light  transmittance  requirements  to 
replicate  real  world  conditions  more 
closely.  Among  other  changes,  the 
NPR.M  proposed  to  measure  light 
transmittance  of  motor  vehicle  window 
glazing  in  a  laboratory  test  at  the  same 
angle  at  which  the  window  is  mounted 
in  a  vehicle  (installation  angle),  instead 
of  at  the  90  degree  angle  specified  in  the 
current  standard. 

Included  in  the  proposed  regulatory 
text  of  the  N'PRM  was  a  definition  of 
"installation  angle"  that  referenced 
"Figure  1."  The  reference  to  Figurel  may 
have  caused  some  confusion  While 
Standard  No.  205  presently  includes  a 
Figure  1.  it  does  not  show  how 
installation  angles  are  to  be  measured. 
Instead,  it  illustrates  a  test  fixture  to  be 
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used  in  testing  specimens  of  glass- 
plastic  glazing. 

The  ager.cy  had  intended  a  proposed 
new  figure  to  illustrate  measurement  of 
installation  angles.  However,  this  figure 
was  inadvertently  omitted  from  the 
NPRM.  This  document  corrects  the 
omission  by  proposing  to  add  a  figure 
illustrating  measurement  of  installation 
angles  at  the  end  of  Standard  No.  205. 
This  nevk'  figure  is  proposed  to  be 
designated  as  Figure  1.  New  Figure  1  is 
published  in  this  correction  notice. 
Existing  Figure  1  (illustrating  the  glass- 
plastic  glazing  test  (fixture)  in  Standard 
No.  205  is  proposed  to  be  redesignated 
as  Figure  2. 

In  addition,  some  portions  of  the 
proposed  regulatory  text  in  the  NPRM 
were  inadvertently  based  on  an 
outdated  version  of  the  standard.  Where 
necessary,  the  regulatory  text  has  been 
corrected  to  be  consistent  with  the  most 
recent  amendments  to  Standard  No.  205, 
including  the  final  rule/response  to 
petition  for  reconsideration  amending 
Standard  No.  205,  published  by  the 
agency  on  January  15, 1902  (See  57  FR 
1652;  effective  February'  14, 1992). 
Finally,  se\era!  minor  omissions, 
typographical  errors,  and  references  to 
incorrect  sections,  are  corrected. 

Recently,  the  agency  has  granted  two 
petitions  for  extension  of  the  comment 
period  for  this  NPRM.  The  agency  is 
the-efore  extending  the  comment  period 
to  May  22.  1992. 

Need  for  Correction 

As  published,  the  notice  of  proposed 
rulemaking  contains  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  PubUcation 

Accordingly,  the  publication  on 
January  22, 1992  of  the  notice  of 
proposed  rulemaking  (57  FR  2496). 
which  was  the  subject  of  FR  Doc.  92- 
1455,  is  corrected  as  follows: 

Paragraph  1.  On  page  2501,  in  the  first 
column,  in  the  last  indented  paragraph 
that  begins  "NifTSA  also  analysed 
*   *  *",  line  sixteen  of  the  indented 
paragraph,  "tinging"  is  corrected  to  read 
"tinting". 

Paragraph  2.  On  page  2502,  in  the  third 
column,  in  the  last  indented  paragraph 
that  begins  "In  developing  the  proposed 
test  *  *  *",  in  third  line  from  the  bottom 
of  page  2502  of  that  paragraph, 
"National  Bureau  of  Standards"  is 
corrected  to  read  "National  Bureau  of 
Standards  (now  known  as  the  National 


Insitute  of  Standards  and  Testing 
(NISTll" 

§571.205     [Corrected] 

Paragraph  3.  On  page  2509,  in  the  first 
column,  in  the  indented  paragraph  that 
begins  "S5,1.1.8.1.1",  line  five  the 
indented  paragraph,  "S6.2.1"  is 
corrected  to  read  "S6.2(c)". 

Paragraph  4.  On  page  2511,  in  the  first 
column,  in  the  indented  paragraph  that 
begins  "S5.1.2.10",  the  words  in  line 
fourteen  to  the  end  of  the  paragraph, 
"except  that  it  may  not  be  used  in 
vehicles  that  have  no  roof,  or  in  vehicles 
whose  roofs  are  completely  removable." 
are  corrected  to  read:  "except  that  it 
may  not  be  used  in  the  windshields  of 
any  of  the  following  vehicles: 
convertibles,  vehicles  that  have  no  roof, 
vehicles  whose  roofs  are  completely 
removcable," 

Paragraph  5  On  page  2511,  in  the  first 
column,  in  the  indented  paragraph  that 
begins  "55.1.2.11",  the  words  in  line 
seventeen  to  the  end  of  the  paragraph, 
"except  that  it  may  not  be  used  in 
convertibles,  in  vehicles  that  have  no 
roof,  or  in  vehicles  whose  roofs  are 
completely  removable."  are  corrected  to 
read:  "except  that  it  may  not  be  used  in 
the  windshields  of  any  of  the  following 
vehicles:  convertibles,  vehicles  that 
have  no  roof,  vehicles  whose  roofs  are 
completely  removable." 

Paragraph  6.  On  page  2511,  in  the  first 
column,  in  the  indented  paragraph  that 
begins  "S5. 1.2.12",  the  last  sentence,  that 
begins  on  line  seventeen,  "However, 
these  materials  may  not  be  used  in 
vehicles  that  have  no  roof,  or  in  vehicles 
with  roofs  that  are  completely 
removable."  is  removed. 

Paragraph  7.  On  page  2511,  in  the 
middle  column,  in  the  first  incomplete 
paragraph,  the  last  sentence  that  begins 
on  hne  twelve,  "However,  these 
materials  may  not  be  used  in 
convertibles,  in  vehicles  that  have  no 
roof,  or  in  vehicles  with  roofs  that  are 
completely  removable."  is  removed. 

Paragraph  8.  On  page  2511,  in  the 
middle  column,  in  the  indented 
paragraph  that  beings  "85.1.2.14",  the 
last  sentence,  that  beings  on  line 
fourteen,  "In  addition,  these  materials 
may  not  be  used  in  convertibles,  in 
vehicles  that  have  no  roof  or  in  vehicles 
with  roofs  that  are  completely 
removable."  is  removed. 

Paragraph  9.  On  page  2511,  in  the 
middle  column,  in  the  indented 
paragraph  that  begins  "85.1.2.15",  the 
last  sentence,  that  begins  on  line 
sixteen,  "In  addition  these  materials 


may  not  be  used  in  vehicles  that  have  no 
roof  or  in  vehicles  with  roofs  that  are 
completely  removable."  is  removed. 
Paragraph  10.  On  page  2511,  in  the 
third  column,  S5.1.2.18  Requirements 
and  Test  Procedures  for  Class-Plastics, 
is  correted  by  adding  subparagraph  (d) 
and  (e)  after  subparagraph  (c): 

(d)  Data  obtained  from  Test  No.  1 
should  be  used  when  conducting  Test 
No.  2 

(e)  The  glass-plastic  glazing  specimen 
tested  in  accordance  with  Test  No.  26 
shall  be  clamped  in  the  test  fixture  in 
Figure  2  of  this  standard  in  the  manner 
shown  in  that  figure.  The  clamping 
gasket  shall  be  made  of  rubber  3 
millimeters  (mm)  thick  of  hardness  50 
IRHD  (International  Rubber  Hardness 
Degrees),  plus  or  minus  five  degrees. 
Movement  of  the  test  specimen, 
measured  after  the  test,  shall  not  exceed 
2  mm  at  any  point  along  the  inside 
periphery  of  the  fixture.  Movement  of 
the  test  specimen  beyond  the  2  mm  limit 
shall  be  considered  an  incomplete  test, 
not  a  test  failure.  A  specimen  used  in 
such  an  incomplete  test  shall  not  be 
retested. 

Paragraph  11.  On  page  2512,  in  the 
first  colum,  indented  paragraph  (b),  in 
line  three  of  the  idnented  paragraph, 
"85,1.2.18"  is  correctd  to  read  "85.1.2.6, 
85,1.2.7,  85.1.2.8,  85.1.2.9.,  85.1.2.10, 
85.1.2.11,  85.1.2.12,  85.1.2.13,  85.1.2.14, 
85.1.2,15.,  85.1.2.16,  and  85.1.2.17." 

Paragraph  12.  On  page  2512,  in  the 
first  column,  after  indented  paragraph 
(b),  85.2  Edges  is  added  to  read  as 
follows: 

S5.2  Edges.  In  vehicles  except 
schoolbuses,  exposed  edges  shall  be 
treated  in  accordance  with  SAE 
Recommended  Practice  J673a, 
"Automotive  Glazing",  August  1967.  In 
schoolbuses,  exposed  edges  shall  be 
banded. 

Paragraph  13.  On  page  2512,  in  the 
second  column,  at  the  end  of  the 
proposed  regulatory  text,  before  the 
issuance  date,  item  10  is  added  to  read 
as  follows: 

10.  Figure  1  would  be  redesignated  as 
Figure  2. 

Paragraph  14.  On  page  2512,  in  the 
second  column,  at  the  end  of  the 
proposed  regulatory  text,  after  item  10, 
before  the  issuance  date,  item  11  is 
added  to  read  as  follows: 

11.  Figure  1  would  be  added  at  the  end 
of  the  proposed  regulatory  text  of 
Standard  No  205,  but  before  Figure  2. 

•  *  •  *  • 
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Issued  UP   April  3,  ■19<i2 
Barry  Felrice, 

A ssoaate  A dnvn istraior  fur  RL.:f making. 
[FR  Doc.  92-8187  Fiied  ♦-ft-92;  8:45  am) 

BILUNa  CODE  «910-S»-M 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

I  Docket  No.  1-1 1;  Nottc«  10] 

RIN  2127-AA43 

Federal  Motor  Vetilcle  Safety 
Standards,  Rear  Impact  Guards;  Rear 
Impact  Protection 

ACeNCY:  .National  High\Nny  Traffic 
Safety  Administration  (M TTSA]. 
Department  of  Transportation 
action:  Reopening  of  comment  period. 

SUMMARY:  This  notice  reopens  the 
comment  penod  on  a  supplemental 
notice  of  proposed  rulemaking  published 
January  3,  1992  concerning  rear  impact 
guards  and  rear  impact  protection.  The 
comment  period  initially  closed  March  4 
1992.  Two  petitioners  asked  for 
additional  tim.e  to  subm.it  commp.-its. 
After  reviewing  the  merits  of  the 
requests,  the  agency  reopens  the 
comment  period  for  60  day. 
DATE:  The  comment  period  for  Docket 
No.  1-11,  Notice  09  is  reopi-i.ed  and  will 
close  June  8,  1992. 

ADDRESS:  Comments  should  refer  to 
Docket  No.  1-11,  Notice  09  and  be 
submited  to:  Docket  Section.  National 
Highway  Traffic  Safety  Administration, 
room  51TO.  400  Seventh  Street  SW., 
Washington,  DC,  20590.  Telephone:  (2C2) 
366-5267.  Docket  hours  are  9:30  d.rn.  to  4 
p.m.,  Monday  through  Friday. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Samuel  Daniel,  [r,.  Office  of  Vi-hw  iv 
Safety  Standards.  National  }iigh\%,iv 
Traffic  Safety  Administration,  4r)0 
Seventh  Street,.  SW,,  Washington,  UC: 
20590-  Telephone,  (202)  36f>-4'-i21 
SUPPLEMEKTARY  INFORMATION:  Ni  fTS  A 
published  a  supplemental  notice  of 
proposed  rulemaking  on  rear  impa:  ■ 
guards  for  heavy  trailers  and  rear 
impact  protection  for  the  vehicles  a;  57 
FR  252,  January  3,  1992.  The  comment 
penod  for  the  proposal  inilially  closed 
March  4.  1992, 

Prior  to  the  comment  closing  dale. 
NTfTSA  received  two  petitions  ask;ng 
that  the  comment  period  be  p,xtended 
beyond  March  4  The  first  petition,  f-'c-rl 
by  the  Truck  Trailer  Manufacturt  rs 
Association  (TTMA).  asked  that  ttic 
comment  period  be  e.xtcnded  for  b<J 
days.  TTMA  requested  the  extension 
because  its  engineering  committee  needs 
additional  time  to  assess  how  the 
proposed  standards  might  affect  tr'nier 
design  and  opera'icr  TlTvlA  iivjuatni 
that  the  committee  already  (il)fdin(>; 
some  relevant  information  from 
manufacturers  of  "dock  locks  " 
(According  to  TTMA,  dock  lo(,ks  arf 
devices  that  hold  the  trailer's  bun^pc-  so 
that  the  vehicle  docs  not  move  awav 
from  the  loading  dock).  However,  Tl'MA 
said  that  the  co.mm.ittee  needs  additional 
time  for  further  review  of  the  possible 
effects  of  the  proposal,  especially  on 
vehicles  with  unusual  configurations 
such  as  "tilt  top  trailers  ■  and  '  Iraiic-s 
with  rear  axles  which  Rip  on  top  of  ihe 
trailer  body."  TTMA  said  the 
engineerins  tii.mmittee  is  scheduled  to 
r.t'xt  r^.eet  on  April  11. 

The  second  petition,  filed  by  Citizens 
fur  Reliaijlt'  and  Safe  Highways 
[CRASH;,  8sked  that  the  comment 
period  be  e.xtended  for  45  days.  CRASH 


stated  that  it  needs  additional  time  to 
review  the  voluminous  material  from  the 
past  25  years  relating  to  administrative 
actions  on  underride  crashes. 

\!  ns  A  has  determined  that  there  is 
K     0  otLise  for  reopening  the  comment 

<  iiuu  and  that  action  is  consistent  with 
the  public  interest.  The  additional 
comment  period  provides  TTMA  time  to 
develop  meaningful  comments  based  on 
information  obtained  in  its  April  11 
meeting  and  in  its  review  of  trailer 
design  and  operations.  In  turn.  NHTSA 
will  have  the  opportunity  to  examine 
any  new  data  or  other  information  that 
TTMA  might  include  in  such  comments. 
I  ■  f    iiiditional  comment  period  also 
aii:  i'.  ,s  the  interested  public  more  time 
to  anaivTi  th*  «     ;:  liant  amount  of  data 
that  are  curreully  available.  NHTSA 
also  believes  the  reopened  comment 
period  is  in  the  public  interest  because  it 
does  not  needlessly  delay  the 
rulemaking  action.  The  original 
comment  period  was  only  w    ;,,;  s.  the 
minimum  amount  of  time  Ni  f  I  b.\ 
provides  for  notices  that  have  the 
significance  and  public  interest  of  the 
subject  rulemaking.  Reopening  the 
comment  period  bil  ^m  i  t  ;.  public 
intereft  in  prore>M,i  ng  wiih  the 
■■uifciHKiii>'  ;r^  >  xprditiously  as  possible 
with  ti  i    I  !i  !'  •■■        i;taining  meaningful 
comment-  AoLoroingly.  the  comment 
period  is  reopened  for  ni  o  v,  s 

Authority.  15  U.S.C.  1392. 1401, 1403. 1407; 
delegation  of  authority  at  49  CFR  1.50. 
Issued  on:  April  6,  1992. 

AssMiaie  Administrator  for  Rulemaking. 
|FR  Doc.  92-8199  Filed  ♦-ft-82;  8:45  »m] 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

.Apni  3,  \99Z. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection: 

(2)  Title  of  the  information  collection: 

(3)  Form  numberfs).  if  apphcable; 

(4)  How  often  the  information  is 
requested; 

(5)  Who  will  be  required  or  asked  to 
report; 

(6)  An  estimate  of  the  number  of 
responses: 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the  information; 

(8)  Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
L'SDA,  OIRM.  Room  404-W  Admin. 
Bldg..  Washington.  DC  20250,  (202)  690- 
2118.  , 

Revision 

•  Agricultural  Marketing  Sen'ice 

Report  Forms  Under  Federal  Milk 

Orders  (From  Milk  Handlers  and 

Marketing  Cooperatives). 
DA24.  DA-25. 
Recordkeeping;  On  occasion;  Annually: 

Monthly:  Quarterly: 
Businesses  or  other  for-profit;  29,873 

responses;  30,427  hours. 
William  F.  Newell  (202)  720-3869. 


•  Agricultural  Marketing  Service 

Filberts/Hazelnuts  Grown  in  Oregon 
and  Washington — Marketing. 

Order  No.  982. 

Recordkeeping;  On  occasion;  Monthly: 
Semi-annually;  Annually. 

Businesses  or  other  for-profit;  1.165 
responses;  429  hours. 

Tom  Tichenor.  (202)  720-6862. 

•  National  Agricultural  Statistics 
Service 

Fruit,  Nut,  and  Specialty  Crops. 
On  occasion;  Monthly;  Annually. 
Farms:  Businesses  or  other  for-profit: 

62,959  responses;  15,619  hours. 
Larry  Gambrell.  (202)  720-7737. 

Extension 

•  Agricultural  Marketing  Service 

Cotton  Classing.  Testing,  and  Standards. 

CN-246.  247.  248.  357. 

Recordkeeping;  On  occasion. 

Individuals  or  households;  Businesses  or 
other  for-profit;  Small  businesses  or 
organizations;  1.860  responses;  229 
hours. 

Elvis  W.  Morris.  (FTS)  222-2921. 

New  Collection 

•  Economic  Research  Service 

Contracting  and  Vertical  Integration  in 

Agriculture. 
One  time  survey. 
Businesses  or  other  for-profit:  100 

responses;  100  hours. 
Bruce  H.  Wright.  (202)  21^-0868. 
Lairy  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 
[PR  Doc.  92-8139  Filed  4-ft-92;  8:45  amj 
BILUNO  CODC  3410-01-H 


So--  CO'Tse'vation  Service 

Doyie  Creek  Watershed,  Kansas 

agency:  Soil  Conservation  Service. 

USDA. 

action:  Notice  of  availability  of  a 

record  of  decision. 

SUMMARY:  James  N.  Habiger. 
responsible  Federal  official  for  projects 
administered  under  the  provisions  of 
Public  Law  83-566. 16  U.S.C.  1001-1008, 
in  the  State  of  Kansas,  is  hereby 
providing  notification  that  a  record  of 
decision  to  proceed  with  the  installation 
of  the  Doyle  Creek  Watershed  is 
available.  Single  copies  of  this  record  of 


decision  may  be  obtained  from  James  N 
Habiger  at  the  address  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  N.  Habiger,  State  Conservationist, 

Soil  Conservation  Service.  760  South 
Broadway,  Salina,  Kansas  67401. 
telephone  913-823-4565. 

This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10,904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials. 

Dated:  March  31, 1992. 
James  N.  Habiger. 
Stale  Conservationist. 
[FR  Doc.  92-8223  Filed  4-8-92:  8:45  am) 

BIUJNG  CODE  MlO-16-*! 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Public  Meeting  of  the 
Alabama  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  Alabama  Advisory  Committee 
to  the  U.S.  Commission  on  Civil  Rights 
will  meet  on  May  7,  1992.  from  11  a.m. 
until  1  p.m.  at  the  Rime  Garden  Suites 
Hotel,  5320  Beacon  Drive  in  Birmingham. 
The  pu.T^ose  of  the  meeting  is  for 
orientation  of  new  members  and  discuss 
plans  for  a  forum  on  the  need  for  a 
human  relations  commission  in  the  State 
of  Alabama 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Melvin 
L  Jenkins.  Director  of  the  Central 
Regional  Division  (816]  426-5233  flTY 
816-426-5009),  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  survices  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  2.  1992. 
Carol-Lee  Hurley. 

Chip^^.  Regional  Programs  Coordination  Unit 
[FR  Doc  92-8222  Filed  4-6-92:  8:45  am) 
BILUMG  CODE  6335-01-11 
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DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Revtew  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35j 

Agency:  Bureau  of  Rxpor; 
Administration. 

r;.'.'e.  Artificial  Intelligence 
Assessment. 

Form  Nuwbt!:  Ref.  «fa5.  Dt'fen.se 
Production  Art. 

OMB  Approval  Number:  NjA. 

Type  of  Request:  New  Collection. 

Burden:  1,700  hours. 

Number  of  Respondents:  300. 

A  vg  Hours  Per  Response:  Ranges 
between  4.5  and  10  hours. 

Needs  and  Uses:  Information  will  be 
collected  from  250  deveiopers  of 
artificial  intelligence,  and  50  academic 
institutions  engaged  in  research  and 
development  to  assess  the  status  of  the 
artificial  intelligence  sector.  The  purpose 
is  to  compiv  with  section  825  of  the  FY 
91  Defense  Authoriz.qtion  Art,  which 
calls  for  assessments  of  defense  critical 
technologies. 

Affected  Public:  Businesses  or  other 
for-profit  institutions:  smaU  businesses 
or  organizations. 

Frequency:  One  time. 

Respondent's  Ohl.'got\jii.  Mdnd;^t(l^\ . 

OMB  Desk  Officer:  Gar>'  Waxman 
(202)  395-7340,  room  3208,  New 
Executive  Office  Bu;'ldir.g,,  Washington, 
DC  20503, 

Agency:  Bureau  of  Export 
Administration. 

Title:  Electronic  Computers  and 
Related  Equipment 

Form  Number:  EAR  section  77b. 10. 

OMB  Approval  Number:  0694-0013. 

Type  af  Request-  Revision  of  a 
currently  approved  collection. 

Burden:  4,000  hours. 

Number  of  Respondents:  2,500. 

Avg  Hours  Per  Response:  Ranges  from 
1  hour  to  2  hours. 

Needs  and  Uses:  This  collection  of 
information  supports  license 
applications  tc  expert  or  reexport 
computers  and  related  equipment  to 
certain  destinations.  Thp  information  is 
used  in  making  licensing  decisions. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  f.r.sinesses 
or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligatjon:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  OfUcer  Gary  Waxman 
(202)  395-7340,  room  3208,"  New 


Executive  Office  Building,  Washingi.n. 
DC  20503. 

Agency  National  Oceanic  and 
Atmospheric  .Administration. 

Title:  Southeast  Region  Dealer/ 
Interview  Family  of  Forms. 

Form  Numbers:  B8-12.  B8-17,  and  88- 
30. 

OMB  Approv  a!  Number  0648-0013, 

Type  of  Request  Extensmn  of  'hp 
expiration  date  of  a  currently  approved 
collection. 

Burden:  5.4it8, 

Number  of  Responses:  2J-i.3l0 

A  vg  H- lurs  Pt-r  Response    19 

Needs  and  Uses:  Information 
collected  is  needed  to  obt«m  f.srt  ry- 
dependent  data  on  Hshmg  catch,  effort, 
and  associated  biological  and  economic 
information  from  commercial  fishery 
dealers.  Data  are  used  for  !.tnr"k 
assessments,  quota  monitoring 
regulatory  an.i!ysis,  and  fishery 
monitoring 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions,  small  businesses  or 
organizations. 

Frequency:  Monthly,  weekly. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Ronald  Minsk 
(202]  39,5-3084.  room  3019,  New 
Executive  Office  Building,  Washington, 
DC  205<J3. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer.  (202)  377-3271. 
Departm.cnt  of  Commerce,  room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collec'ions  should  be  sent  to 
the  respective  OMB  Desk  Officer  listed 
above. 

Dated:  A;  ni  3  1992. 
Edward  Michdls, 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
[PR.  Doc.  9^-8253  Filed  +-8-92;  8:45  am] 
BILUNO  CODE  SStO-CW 


Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges, 
Claus  Nae&s  Schmidt,  Order  Denying 
Permlastcn  To  Apply  for  or  use  Export 
Licenses 

In  the  Kt^tter  of:  Claus  Naess  Schmidt  with 
addresses  at  Bagsvaerd  Hovcdgade  99, 1  2880 
Bdgsvaerd,  Copenhagen.  Derjnark,  and  Big 
Springs  Correctional  Center,  Registration 
Number  0418003.  Po«t  Office  Box  3190,  Big 
Springs  Tpxas  l"',)'-! 

On  October  4,  ly.X),  Claus  Naess 
Schmidt  was  convicted  in  the  United 


States  District  Court  for  the  Southern 

n".lr:i  !  d' Aliiti.ima  c!' \  p  iliit.n^'  section 
2410(b)  of  th*'  Kx;>u--t  .Al(*'r,■r.i^••iltlon  Act 
of  1979,  as  ar-iTijcd  wij'"Tit:i,  (.udified 

at50U.S.C.A    ;;i     +  ;  .4.1      m)] 
(EAA).'  Sect.i;:-:  ;<  ',   u!  ::h-  K.'\A 
provides  th.ii  n'  :t  c  discretion  of  the 
Sc'irf'sry  of  ( ,;:tty;:n("Tr  '  nr  pr^on 
i..c::\]:.  'fit  ;■'{  H  viM.rt'ii  Ti  :  I  'fir  F-„'\.^,  Or 
certain  ctiicr  ;"ir:,^vi'.":in<;  ■■.■>'  ii.f  I, 'nilcd 
States  Cuae,  snai;  be  ti.g::;*-  in  ^pply 
for  or  use  any  export  licensi  l.•1^   ed 
pursuant  to,  or  provided  h\   ;r  <  FAA  or 
the  Export  Administra;  i  n  Ri  >:i..   lions 
(currentiy  codified  at  15  CI  K  ;  -  '^    '8- 
799  (1991))  (the  Regxilations,.  (u;  a 
period  of  up  to  10  years  from  the  date  of 
the  conviction.  In  addition.  an\  <  ■>  ;>?  rt 
license  issued  pursuant  to  the  K  \.-\  ir. 
which  such  a  person  had  any  interest  at 
the  time  of  his  conviction  may  be 
revoked. 

Pursuant  to  §5  770.15  and  772.1(g)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
the  EAA.  the  Director,  Office  of  Export 
Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement, 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
any  export  license  issued  pursuant  to,  or 
provided  by,  the  EAA  and  the 
Regulations  and  shall  also  determine 
whether  to  revoke  any  export  license 
previously  issued  to  such  a  person. 
Having  received  notice  of  Schmidt's 
conviction  for  violating  the  EAA.  and 
following  consultations  with  the 
Director,  Office  of  Export  Enforcement,  I 
have  decided  to  deny  Schmidt 
permission  to  apply  for  or  use  any 
export  license,  including  any  general 
license,  issued  pursuant  to,  or  provided 
by,  the  EAA  and  the  Regulations,  for  a 
period  of  seven  years  from  the  date  of 
his  conviction.  The  seven-year  period 
.  ends  on  October  4, 1997. 1  have  also 
decided  to  revoke  all  export  licenses 
issued  pursuant  to  the  EAA  in  which 
Schmidt  had  an  interest  at  the  lime  of 
his  conviction. 
Accordingly,  it  is  hereby  ordered 
I.  All  outstanding  individual  validated 
licenses  in  which  Schmidt  appears  or 
participates,  in  any  mamier  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 


'  The  EAA  expired  on  Septemtier  M.  199a 
Executive  Order  12730  (55  FR  40373,  October  2. 
laao)  continued  the  Regulations  in  effeci  under  the 
International  Emergency  Economic  Powers  Act  (SO 
US.CA.  1701-1706  (1991)). 

'  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director, 
Office  of  Export  Licensing,  in  consultation  with  th« 
Director.  Office  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  by  section 
11(h)  of  the  PAA. 


12292 


Federal  Register  /  Vol.  57,  No.  69  /  Thursday.  April  9.  1992  /  Notices 


Export  Licensing  for  cancellation. 
Further,  all  of  Schmidt's  privileges  of 
participating,  in  any  manner  or  capacity. 
m  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

II,  Until  October  4.  1997,  Claus  Naess 
Schmidt,  Baasvaerd  Hovedgade  99, 1 
:880  Bdgsvaerd.  Copenhagen,  Denmark. 
dr.d  currer'iy  incarcerated  at  Big 
Spnnas  Correctional  Center.  Register 
Nurr.ber  0418003.  Post  Office  Box  3190, 
Big  Springs.  Texas.  79721.  hereby  is 
denied  all  privileges  of  participating, 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  in  the 
United  States  or  abroad  involving  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing,  participation, 
either  in  the  United  States  or  abroad, 
shall  include  participation,  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department;  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  document  to  be  submitted 
therewith;  (iii)  in  obtaining  from  the 
Department  or  using  any  validated  or 
general  export  license,  reexport 
authorization,  or  other  export  control 
document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  §  770.15(h)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Schmidt  by  affiliation. 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

IV.  As  provided  in  S  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for,  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  an  export  or  reexport  of 
commodities  or  technical  data  by.  to.  or 


for  another  person  then  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration;  or  (ii)  order,  buy. 
receive,  use.  sell,  deliver,  store,  dispose 
of.  forward,  transport,  finance,  or 
otherwise  service  or  participate:  (a)  In 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directly  or  indirectly,  any  of  these 
transactions. 

V.  This  order  is  effective  immediately 
and  shall  remain  in  effect  until  October 
4. 1997. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Schmidt.  This  Order  shall 
be  published  in  the  Federal  Register. 

Dated:  April  1, 1992. 
Iain  S.  Baird. 

Director.  Office  of  Export  Licensing. 

[FR  Doc.  92-8126  Filed  4-8-fl2:  8:45  am) 

BtLUNG  COOe  IS10-OT-M 


Foreign-Trade  Zones  Board 

I  Order  So.  570] 

Resolution  and  Order  Approving  With 
Restriction,  Greater  Rockford  Airport 

Authority;  Dundee,,  IL 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington.  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  Bla-Blu). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order. 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Greater  Rockford  Airport  Authority, 
grantee  of  Foreign-Trade  Zone  176,  filed  with 
the  Foreign-Trade  Zones  Board  (the  Board) 
on  May  16. 1991,  requesting  special-purpose 
subzone  status  for  export  activity  at  the 
animal  feed  plant  of  Milk  Specialties 
Company,  in  Dundee,  Illinois,  adjacent  to  the 
Chicago  Customs  port  of  entry,  the  Board, 
finding  that  the  requirements  of  the  Foreign- 
Trade  Zones  Act,  as  amended,  and  the 
Board's  regulations  would  be  satisfied,  and 
that  the  proposal  would  be  In  the  public 
interest  if  approval  were  subject  to  a 
restriction  requiring  that  all  foreign-origin 
dairy  products  and  foreign-origin  sugar 


admitted  to  the  subzone  shall  be  reexported. 

approves  the  application,  subject  to  the 
foregoing  restriction. 

The  approval  is  sub|ect  to  the  FTZ  Act  and 
the  VTZ  Board's  regulations  (as  revised.  56 
FR  50790-50808.  10-8-91).  including  §  400.28. 
The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order 

Grant  of  Authority  for  Subzone  Status 
Milk  Specialties  Company  Plant 
Dundee.  IL 

Whereas,  by  an  Act  of  Congress 
approved  June  18.  1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
61a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 
Whereas,  the  Boards  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  Greater  Rockford 
Airport  Authority,  Grantee  of  Foreign- 
Trade  Zone  No.  176  (Rockford,  Illinois). 
has  made  application  (filed  5-16-91.  FTZ 
Docket  28-91,  56  FR  25662,  6-5-91)  to  the 
Board  for  authority  to  establish  a 
special-purpose  subzone  at  the  animal 
feed  products  manufacturing  plant  of 
Milk  Specialties  Company  in  Dundee, 
Illinois; 

Whereas,  notice  of  said  application 
has  been  given  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  would  be  satisfied 
and  that  the  proposal  would  be  in  the 
public  interest  if  approval  were  given 
subject  to  the  restriction  in  the 
resolution  accompanying  this  action; 

Mow.  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  at  the  Milk  Specialities 
Company  plant  in  Dundee,  Illinois, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Subzone  176A,  at  the 
location  described  in  the  application, 
subject  to  the  restrictions  in  the 
resolution  accompanying  this  action. 
and  to  the  FTZ  Act  and  the  Board's 
regulations  (as  revised,  56  FR  5079O- 
50808, 10-8-91).  including  §  400.28. 
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Signed  at  Washington,  DC,  this  1st  day  of 
April  1992,  pursuant  to  Order  of  the  Board. 

Alan  M.  Dunn, 

Assistant  Secretary-  of  Commerce  of  Import 

Administration.  Chairman.  Committee  of 

Alternates.  Foreign-Trade  Zones  Board. 

Attest:  John  J.  Da  Ponte,  fr.. 

Executive  Secretary. 

[FR  Doc.  92-6254  Filed  4-&-92;  8;45  am) 

BILLING  CODE  3S10-DS-U 

(Order  No.  5-569] 

Resolution  and  Order  Approving  With 
Restriction  Port  of  Portland  (OR); 
Pendleton,  OR 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington.  DC. 

Resolution  and  Order 

Pursuant  to  the  auihority  granted  in 
the  Foreign-Trade  Zones  Act  of  Jane  18, 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Forpign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideralion  of  ihe  application  of 
the  Port  of  Portland,  grantee  of  Foreign-Trade 
Zone  45.  filed  wi'h  the  Foreign  Trade  Zones 
Board  (the  Board)  on  August  3,  1990,  and 
amended  on  October  29.  1991.  requesting 
special-purpose  subzone  status  for  export 
activity  at  the  food  products  processing  plant 
of  Continental  .Mills,  Inc..  in  Pendleton, 
Oregon.  ad|acent  to  the  Portland  Customs 
port  of  entry,  the  Board,  finding  that  the 
requirements  of  the  Foreign-Trade  Zones  Act. 
as  amended,  and  the  Board  s  regulations 
would  be  satisfied,  and  that  the  proposal 
would  be  in  the  public  interest  provided 
approval  is  sub|cct  to  the  restrictions  listed 
below,  approves  the  application,  subject  to 
the  following  restrictions: 

1.  All  foreign  dairy  products  and  foreign 
sugar  admitted  to  the  subzone  shall  be 
reexported:  and. 

2.  Con'in(;ntal  shall  not  commence  zone 
operations  until  USDA  (FAS  Sugar  Group) 
notifies  the  FTZ  Board  that  Continental  has 
closed  out  Its  inventory  of  sugar  administered 
under  IJSDA's  sugar  reexport  license  that 
covers  Continr-ntal's  Pendleton  Plant. 

The  approval  is  subject  to  the  FTZ  Act  and 
the  FTZ  Board's  regulations  (as  revised.  56 
FR  50"9C^.508O8.  1(v-«-gi),  including  §  400.28. 
The  Secretary  of  Com-merce.  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  for  Subzone  Status 
Continental  Mills.  Inc.,  Plant  Pendleton. 
Oregon 

Whereas,  by  an  Act  of  Congress 
approved  June  18.  1934.  an  Act  "To 
provide  for  the  establishment   *   *   '  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 


other  purposes.  '  as  amended  (19  U  S.C. 
81a-81u)  (the  Act),  the  Forpign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry. 

\\'he.-('cs.  the  Board's  rpgulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved. 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  Port  of  Portland, 
Grantee  of  Foreign-Trade  Zone  No.  45 
(Portland,  Oregon),  has  made 
applicatirm  (filed  8-3-90.  FTZ  Docket 
33-90,  55  FR  34040,  8-21-90,  and 
amended  10-29-91,  56  FR  56628, 11-6-91) 
to  the  Board  for  authority  to  establish  a 
special-purpose  subzone  at  the  food 
products  processing  plant  of  Continental 
Mills.  Inc..  in  Pendleton,  Oregon; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and, 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  would  be  satisfied 
and  that  the  proposal  would  be  in  the 
public  interest  if  approval  were  given 
subject  to  the  restrictions  in  the 
resolution  accompanying  this  action; 

Now.  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  at  the  Continental  Mills,  Inc., 
plant  in  Pendleton.  Oregon,  designated 
on  the  records  fo  the  Board  as  Foreign- 
Trade  Subzone  4.5D,  at  the  location 
described  in  the  application,  subject  to 
the  restrictions  in  the  resolution 
accompanying  this  action  and  to  the 
FTZ  Ar;t  and  the  Board's  regulations  (as 
revised.  56  FR  50790-50808, 10-8-91). 
including  §  400.28. 

Signed  at  Washington.  DC,  this  Ist  day  of 
April  1992  pursuant  to  Order  of  the  Board. 
Alan  M.  Dunn, 

A  ssistan  t  Sec  re  tary  of  Commerce  for  Import 
Administration.  Chairman.  Committee  of 
Alternates.  Foreign-Trade  Zones  Board. 
Attest:  lohn  J.  Da  Ponte,  Jr., 
Executive  Secretary. 
[FR  Doc.  92-8255  Filed  4-&-92;  8:45  am] 

BILUNG  CODE  3S10-OS-M 


National  Oceanic  and  Atmosptienc 
Administration 

Application  for  Modification  No.  3  to 
Permit  No.  691;  Souttiwest  Fisheries 
Center 

Notice  is  hereby  given  that  the 

Applicant  has  applied  in  due  form  for  a 
modification  to  Permit  No.  691  to  take 
endangered  species  as  authorized  by  the 


Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  and  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  National 
Marine  Fisheries  Service  (NMFS) 
regulations  governing  endangered  fish 
and  wildlife  permits  (50  CFR  part  217- 
222). 

1.  Applicant:  Dr.  Izadore  Barrett, 
Director.  Southwest  Fisheries  Center, 
NOAA,  National  Marine  Fisheries 
Service,  La  Jolla.  California  92038. 

2.  Type  of  Permit:  Scientific  Purposes. 

3.  Name  and  Number  of  Species: 
Permit  891  authorizes  NMFS  personnel 
to  conduct  research  on  marine  turtles 
during  the  Monitoring  of  Porpoise  Stocks 
(MOPS)  cruises  in  the  eastern  tropical 
Pacific  (ETP),  The  proposed 
modifications  include  an  increase  in  the 
number  of  turtles  sought  for  research 
and  an  extension  of  the  permit  until 
December  31, 1993.  This  modification 
would  allow  the  take  of  up  to  900  olive 
ridleys.  50  green,  75  loggerheads.  10 
hawksbills,  and  10  leatherbacks  to  be 
captured,  measured,  tagged,  and 
photographed.  Up  to  300  turtles  would 
be  stomach  and  blood  sampled.  The 
rationale  for  such  an  increase  in  the 
number  of  turtles  to  be  sampled  is  that 
they  are  more  numerous  than  previously 
thought,  and  the  capture  and  research 
techniques  proposed  pose  minimal  risk 
to  the  turtles  as  demonstrated  during  the 
previous  years  of  the  permit.  This  year's 
MOPS  cruise  offers  an  excellent 
opportunity  to  capture  a  very  high 
number  of  pelagic  turtles.  Two  vessels 
will  be  operating  exclusively  within 
regions  of  highest  sea  turtle  density. 
Furthermore,  data  on  pelagic  sea  turtles 
are  severely  lacking. 

4.  Type  of  Take:  The  applicant 
proposes  to  continue  to  record  data  on 
the  geographic  distribution  of  turtles  at 
sea  and  to  investigate  their  movements 
as  well  as  the  environmental  and 
physiological  factors  that  influence 
them. 

5.  Location  and  Duration  of  Activity: 
This  modification  also  proposes  to 
extend  the  permit  period  from  December 
31, 1992  to  December  30. 1993.  The 
collection  efforts  will  take  place  in  the 
ETP  during  the  MOPS  cruises. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  permit 
modification  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries 
(Assistant  Administrator).  NMFS, 
NOAA.  1335  East-West  Highway,  Silver 
Spring,  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  permit 
modification  would  be  appropriate.  The 


V 
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holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator.  All  statements  and 
opinions  contained  in  this  application 
are  summaries  of  those  of  the  Applicant 
and  do  not  necessarily  reflect  the  views 
of  NOAA,  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  including  the 
1990  and  1991  annual  report  of  activities 
conducted  under  this  permit  are 
available  for  re\'iew  by  interested 
persons  in  the  following  offices: 

Office  of  Protected  Resources.  NOAA. 
NMFS.  1335  East-West  Highway,  Silver 
Spring.  Maryland  20910;  and  Director. 
Southwest  Region.  NOAA.  NMFS,  501 
VV.  Ocean  Boulevard.  Long  Beach. 
California  90802-4213.  i 

Dated;  Aprils.  1992. 
Nancy  Foster. 

Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
fFH  Dor  QC-BIM  Filed  4-8-92;  8:45  am) 


M3':ne  Mammals 


I 


AGENCY:  National  Marine  Fisheries 
Vr\:ce  (NTvtFS).  NOAA.  Commerce. 

actiom:  Issuance  of  Public  Display 
Permit  No.  766. 


SUMMARY:  On  Tuesday,  September  24, 
'. ^'i     "  K.ce  was  published  in  the 
Federal  Register  (56  FR  8167)  that  an 
arr  cation  {P491)  had  been  filed  by  the 
O-  =:  ir  Coast  Aquarium.  Inc..  2820  S.E. 
Fe.^'y  Sup  Road,  P.O.  Box  2000,  Newport. 
Oregon  97365.  A  public  display  permit 
was  requested  to  obtain  the  care  and 
custody  of  six  (6)  California  sea  lions 
(Zalophus  californianus)  and  six  (6) 
harbor  seals  [Phoca  vituliana)  from 
captive  populations. 

Notice  is  hereby  given  that  on  April  2. 
1992,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act,  the 
National  Marine  Fisheries  Service 
issued  a  permit  for  the  above  activities 
subject  to  the  special  conditions  set 
forth  thereirt 

The  permit  is  available  for  review  by 
appointment  by  interested  persons  in 
the  following  offices: 

Permits  Divisioa  Office  of  Protected 
Resources.  NMFS.  1335.  East-West 
Highway,  room  7330,  Silver  Spring, 
Maryland  20910,  (301/713-2289). 

Director,  Northwest  Region.  NMFS. 
7600  Sand  Point  Way  NE.  BIN  C15700, 
Building  1,  Seattle,  Washington  98115- 
00-0.  (206/528-6150). 


Dated;  April  Z  1992. 
Nancy  Foster. 

Director.  Office  of  Protected  Resources. 
(FR  Doc.  93-8183  Filed  4-8-92;  8:45  ami 
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Mar'ne  Mammals 

AG&MCV:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 
ACTION:  Modified  Permit  No.  565 
(P254B). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  5§  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216).  Scientific  Research 
Permit  No.  565  (P254B)  issued  to  the 
Pacific  Whale  Foundation.  Kealia  Beach 
Plaza,  suite  25, 101  North  Kihei  Road. 
Kihei.  Maui.  Hawaii  96753.  is  modified 
to  extend  the  effective  date  through  May 
31. 1992.  for  the  purpose  of  conducting 
observational/photo-identification 
studies  and  aerial  surveys. 

The  modified  Permit  replaces  the 
origiani  Permit  issued  on  September  23. 
1986.  and  is  valid  through  May  31. 1992. 
This  modification  became  effective  upon 
the  date  of  signature. 

Documents  pertaining  to  this 
Modification  and  Permit  are  available 
for  review  in  the  following  offices: 

By  appointment:  Office  of  Protection 
Resources,  National  Marine  Fisheries 
Service.  NOAA.  1335  East-West  Hwy.. 
Silver  Spring,  Maryland  20910  (301-713- 
2289): 

Coordinator.  Pacific  Area  Office. 
Southwest  Region.  National  Marine 
Fisheries  Service.  2570  Dole  Street. 
Honolulu.  Hawaii  96822-2396  (808-955- 
8831);  and 

Director.  Southwest  Region,  National 
Marine  Fisheries  Service,  501  W.  Ocean 
Boulevard,  suite  4200,  Long  Beach.  CA 
90802-4213  (310-980-4016). 

Dated:  April  Z  1992. 
Nancy  Foster. 

Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
[FR  Doc.  92-6181  Filed  4-8-92;  8:45  am| 
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Marine  M3^^r^.a!5 

agency:  National  Marine  Fisheries 
Ser\  ice  (NMFS),  NOAA,  DOC. 
ftc  "ON:  Request  for  Modification  to 
Scientific  Research  Permit  No.  716 
(P466). 

Notice  is  hereby  given  that  Dr.  Scott 
D.  Kraus,  New  England  Aquarium. 
Central  Wharf.  Boston.  MA  02110-3309, 
has  requested  a  modification  to  Permit 


No.  716  pursuant  to  the  provisions  of 
S§  216.33  (d)  and  (e)  cf  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216)  and 
§  222  25  of  the  Rrgv.Id'inns  Cn^rTning 
End.,r:i^f-i';!  Sppcies  \M  CFR  t  .,r?  217- 
222). 

Permit  No.  716  was  issued  on  October 
29,  1990  (55  FR  46543]  to  take  up  to  350 
northern  right  whales  [Balaena 
glacialis)  by  incidental  harassment  for 
obtaining  photographs  for  individual 
identification  and  to  collect  samples 
and/or  the  entire  specimen  from  any 
dead  or  stranded  right  whale. 

Authorization  is  now  requested  to:  (1) 
Export  to  Canada.  England  and/or 
Australia,  up  to  100  samples  of  right 
whale  tissue  pe.'-  year  (up  to  50  of  these 
samples  may  come  from  dead  whales): 
(2)  import  up  to  50  right  whale  samples 
per  year  from  animals  that  have 
stranded  in  foreign  countries;  and  (3) 
collect  skin  and  blubber  samples  from 
up  to  50  right  whales  per  year,  using 
biopsy  darts,  in  U.S.  Atlantic  waters. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  Liie 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  m,odification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries. 
NMFS.  US.  Department  of  Commerce. 
1335  East-West  Highway,  SSMC«1.  xm. 
7324.  Silve'  Spring.  MD  20910,  within  30 
days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  Ail 
statements  and  opinions  contained  in 
this  appl. cation  are  summ.aries  cf  those 
of  the  applicant  and  do  not  necessarily 
reflect  the  views  of  NMFS.  Documents 
submitted  in  connection  with  the  above 
request  are  available  for  review  by 
interested  persons  m  the  following 
offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1335  East-West- 
Highway,  SSMC*1,  rm.  7324,  Silver 
Spring,  MD  20910  (301/713-2289); 

Director.  Southeast  Region,  NMFS, 
NOAA.  W50  Koger  Blvd.,  St.  Petersburg. 
FL  33702  (813/893-3141):  and 

Director,  Northeast  Region.  NMFS. 
NO.\.A.,  One  Blackburn  Drive, 
Gloucester,  MA  01930  (508/281-9250). 
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Dated:  April  2, 1992. 
Nancy  Foster, 

Director.  Office  of  Protected  Resource, 
National  Marine  Fisheries  Service. 
[FR  Doc  92-«-;82  Filed  4-6-92:  8:45  am] 

BILLING  CODE  351(>-22-a 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agricultural  Advisory  Committee 
Meeting 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  US.C.  app.  2,  §  10(a) 
and  41  CFR  101-6.1015(b),  that  the 
Commodity  Futures  Trading 
Commission's  Agricultural  Advisory 
Committee  v^'ill  conduct  a  public 
meeting  in  the  Hearing  Room  on  the 
basement  level  of  the  Commission's 
Washington.  DC  headquarters,  2033  K 
Street,  NW..  Washington,  DC  on  April 
27, 1992,  beginning  at  8:30  a.m.  and 
lasting  until  12:30  p.m.  The  agenda  will 
consist  of: 

Agenda 

I.  Introductory  remarks.  Commissioner 

Joseph  B.  Dial; 

II.  Discussion  of  Delivery  Issues; 

in  Discussion  of  Speculative  Position 

Limits; 

IV.  Discussion  concerning  Agricultural 

Education  programs; 

V.  Discussion  of  live  cattle  deliveries; 
\\.  Status  report  on  CFTC 

Reauthorization; 
VII.  Discussion  of  U.S.  origin  grain; 
V!II.  Discussion  of  Agicultural  Trade 

Options: 

IX.  Discussion  o^  Arkansas  Best, 

X.  Other  Committee  Business;  and 

X!  Closing  Remarks  by  Commissioner 
Joseph  B.  Dial. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
the  above-listed  agenda  matters.  The 
Advisory  Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  receiving 
advice  and  recommendations  on 
agricultural  issues.  The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  May  6, 
1991  fourth  renewal  charter  of  the 
Advisory  Committee. 

The  m.eeting  is  open  to  the  public.  The 
Chairman  of  the  Advisory  Committee, 
Commissioner  Joseph  B.  Dial,  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment, 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Advisory  Committee  should  mail  a 
copy  of  the  statement  to  the  attention  of: 


The  Commodity  Futures  Trading 
Commision  Agricultural  Advisory 
Committee  c/o  Kimberly  N.  Griles. 
Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW.. 
Washington,  DC  20581,  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
also  inform  Ms.  Griles  in  writing  at  the 
foregoing  address  at  least  three  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made,  if  time  permits, 
for  an  oral  presentation  of  no  more  than 
five  minutes  each  in  duration. 

Issued  by  the  Corrmission  in  Washington, 
DC  on  April  6, 1992. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[PR  Doc.  92-8250  Filed  4-6-92;  8:45  am] 


National  Futures  Association  Proposat 
To  Increase  Registration  Application 
Fees  and  Membership  Dues 

agency:  Commodity  Futures  Trading 

(■:or.:r.i;ssion. 

action:  Notice  of  proposed  rule 

amendments  of  the  National  Futures 

Association. 

summary:  The  National  Futures 
Association  ("NFA")  has  submitted 
proposed  rule  changes  for  review 
pursuant  to  section  17(j)  of  the 
Commodity  Exchange  Act  ("Act")  to 
increase  the  current  application  fees  for 
certain  registration  categories  under  the 
Act  and  to  increase  the  current  annual 
dues  for  certain  NFA  membership 
categories.  The  Commission  has 
determined  to  publish  notice  of  NTAs 
proposals  for  pubhc  comment.  The 
Commission  believes  that  publication  is 
in  the  public  interest  and  that  the  views 
of  interested  persons  will  assist  the 
Commission  in  reviewing  the  proposed 
rule  changes. 

DATES:  Comments  must  be  received  on 
or  before  May  11, 1992. 
addresses:  Comments  should  be  sent 
to  Jean  A.  Webb,  Secretary  of  the 
Commission,  Commodity  Futures 
Trading  Commission,  2033  K  Street. 
NW  ,  W.ishington.  DC  20581 
FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Kurjan,  Special  Counsel,  Division 
of  Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Telephone;  (202)  254-8955. 

SUPPLEMENTARY  INFORMATION: 

!    [ntrodiKjion 

B>  letter  dated  March  5, 1992.  NFA 
submitted  for  review,  pursuant  to 
section  17(j)  of  the  Act,  proposed  rule 


amendments  to  increase  the  current 
application  fees  for  certain  registration 
categories  under  the  Act  and  to  increase 
the  current  annual  dues  for  certain  NFA 
membership  categories.  NFA,  a 
registered  futures  association,  is  a  self- 
regulatory,  membership  organization 
under  section  17  of  the  Act  and  part  170 
of  the  Commission's  regulations.  It  also 
is  delegated  by  the  Commission 
pursuant  to  Sections  8a(10)  and  17(o)  of 
the  Act  to  perform  regulation  functions 
on  behalf  of  the  Commission.*  With 
respect  to  the  registration  fees.  NFA 
proposes  to  amend  its  Registration  Rules 
203,  204,  301  and  302.  With  regard  to 
membership  dues,  NFA  proposes  to 
amend  Bylaws  1301(b)  and  (d). 

II.  Description  of  Proposed  Rule 
Amendments 

A.  Registration  Fees — NFA  Registration 
Rules  203.  204.  301  and  302 

NFA  is  proposing  to  raise  the 
registration  application  fees  of  various 
categories  of  rsgistrants  and  to  institute 
additional  registration-related  filing 
fees,  including  a  fee  to  accompany  the 
annual  registration  update  on  Form  7-R 
required  of  registered  futures 
commission  merchants  ("FCMs "), 
introducing  brokers  ("IBs"),  commodity 
pool  operators  ("CPOs"),  commodity 
trading  advisors  ("CTAs")  and  leverage 
transaction  merchants,  as  follows: 


Registration  category 


Associated  person  ("AP")  ap- 
plication  

Floor  broker  application 

IB  application 

CPO  application 

CTA  application  (ttie  FCM  ap- 
plication fee  would  not 
change) 

Additional  fees: 

Pnncipal  application 

Late  termination  rwbce 

Annual    registration    update 

(FCM,  CTA.  CPO.  IB) 

Disqualification       challenge 
(initial  submission) 


Current 
lee 


S40 
40 
75 
50 


SO 


Pro- 
posed 
lee 


S70 

70 

100 

100 


100 

JO 
100 

100 

1,000 


NFA  also  is  proposing  rule  changes  to 
provide  that  nonpayment  of  an  ' 

registration  application  fee  for  an  AP 
applicant  or  a  guaranteed  IB  applicant 
would  constitute  withdrawal  of  the 
registration  application  and  would  result 
in  the  immediate  termination  of  the 
applicant's  temporary  license. 

NFA  intends  for  the  proposed 
registration  rule  changes  to  become 


'  See  also  Commission  regulation  3  Z.  17  CFR  3.2 
(1991). 
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effective  July  1. 1992  (the  start  of  NFA's 
next  fiscal  yearV 

B.  Membership  Dues—NFA  Bylaw  1301 

NFA  proposes  to  revise  its  annual 
membership  dues  as  follows: 


^  oefsfnp  category        Current  dues 


Few  .  TOT'-ejichanae, 
CTA  or  CPO 

18        - 


$1,000/1.500 

1,000/1,500 

250 

» 150/250 


Pro- 
posed 
dues 


$1,000 

5,000 

500 

500 


proposals  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington.  DC  20581.  by 
the  specified  date. 

Issued  in  Washington.  DC.  on  April  6. 1992. 
by  the  Commission. 
lean  A.  Webb. 

Secretary  of  the  Commission. 
(FR  Doa  92-B231  Filed  4-9-92;  B:45  am] 

BILLING  CODE  USI-OI-M 


'  Cjrrenov  FCW  members  that  carry  dealer  option 
cc^'-*:ts  »or  c>jsto<T^^s  must  pay  $1,500  dues,  arnr 
t^'Os*  '.nat  do  -xx  ^tkis!  Day  $1.000. 

'  :.jr-9r':-^    maeoe'vj'x^    38  pay  $250  dues,  arc 

g.a.'a-'e6<;   3s  say  y'"^  S  '  >?  does. 

(The  dues  for  commercial  firm  and 
commercial  bank  members  would  not 
change.) 

NFA  proposes  to  implement  the 
increased  dues,  except  as  applied  to 
FCMs  holding  customer  funds,  over  two 
years.  NFA  intends  its  proposed  dues 
rule  changes  to  become  effective  July  1. 
1992  (the  start  of  NFA's  next  fiscal  year). 
with  the  phased-in  membership  dues 
becoming  fully  effective  on  July  1. 1993. 

III.  Request  for  Comments 

The  Commission  has  determined  that 
publication  of  this  notice  regarding 
NFA's  proposals  is  in  the  public  interest. 
The  Commission  further  believes  that 
the  views  of  interested  persons  will 
assist  the  Commission  in  reviewing  the 
proposed  rule  changes  pursuant  to 
section  17(j]  of  the  Act 

Accordingly,  the  Commission  requests 
comment  on  any  aspect  of  NFA's 
proposed  rule  amendments  that  the 
public  believes  may  raise  issues  under 
the  Act  or  Commission  regulations, 
including  any  competitive  implications. 
In  the  latter  regard,  the  Commission 
requests  specific  comment  on.  among 
other  things,  whether  the  proposed 
amendments  would  impose  any  undue 
burdens  on  particular  market 
participants,  such  as  small  entities,  or 
on  potential  industry  entrants. 

Copies  of  NFA's  submission,  which 
contains  the  text  of  the  proposed  rule 
changes  and  supporting  information,  are 
available  for  inspection  at  the  Office  of 
the  Secretariat.  Com.modity  Futures 
Trading  Commission,  2033  K  Street, 
N.W.,  Washington,  DC  20581.  Copies 
may  also  be  obtained  through  the  Office 
of  the  Secretariat  at  the  above  address 
or  by  telephoning  (202)  254-6314. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  with 
respect  to  NTA's  proposed  rule 
amendments  or  other  materials         ^ 
submitted  by  NFA  in  support  of  its 


DEPARTMENT  OP  DEFENSE 

0*''ce  o'  the  Secretary 

Defense  Science  Board  Task  Force  on 
Sir->u!ation,  Readiness  and 

p-c:otvpinq'  Meeting 

action:  Notice  ot  Advisory  Committee 
Meeting. 

summary:  The  Defense  Science  Board 
Task  Force  on  Simulation.  Readiness 
and  Prototyping  will  meet  in  open 
session  on  28  and  29  April  1992.  at  the 
Institute  for  Defense  Analyses, 
Alexandria.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting,  the  Task  Force 
will  receive  briefings  on  current 
technologies  and  potential  technology 
advancements  in  the  field  of  advanced 
distributed  simulation. 

For  further  information,  contact 
Colonel  Jack  Thorpe  at  (703)  696-2296. 

Dated;  April  &  1992. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  92-8227  Filed  4-&-92;  8:45  am] 
BILLING  CODE  3«1(M>1-M 


Defense  Iriteitigence  College  Board  ot 

Visitors  Me-eting 

agency:  Defense  Intelligence  Agency 
Defense  Intelligence  College.  DOD. 
action:  Notice  of  closed  meeting, 

SUMMAHV:  Pursuant  to  the  provisions  of 
b      -  .   !  on  (d)  of  section  10  of  Public 
Law  92-463.  as  amended  by  section  5  of 
Public  Law  94-409.  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Defense  Intelligence  College  Board  of 
Visitors  has  been  scheduled  as  follows: 
dates:  Wednesday,  27  May  1992. 0800 
to  1730  and  Thursday.  28  May  1992.  0900 
to  1400. 


ADDRESSES:  The  DI.^C,  Washington, 

DC 

FOR  FURTHER  INFORMATION  CONTACT: 

C.;tT',erdl  Charles  J.  Cunningham.  Jr., 
Lieutenant  Geneal,  US.\F  (Ret), 
Commandant,  DIA  Defense  Intelligence 
College.  Washington,  DC  20340-5485 
[202-347-3344). 

SUPPl^MENTARY  INFORMATION:  The 
entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b  (c)(1).  title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  The  Board  will 
receive  briefings  on  and  discuss  several 
current  critical  intelligence  issues  and 
advise  the  Director,  DIA,  as  to  the 
successful  accomplishment  of  the 
mission  assigned  to  the  Defense 
Intelligenace  College. 

Dated;  30  March  1992. 
LM.  Bynum, 

Alternate  OSD  Federal  Register.  Liasion 

Officer  Department  of  Defense. 

[FR  Doc.  92-8228  Filed  4-6-92;  8:45  am) 

BIUJNG  CODE  38ia-0t-K 


Department  of  the  Army 

Open  Meeting,  Army  Advisory  Pane! 
on  ROTC  Affairs 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advssor>'  Committee  Act 
(Pub.  L  92-^63).  announcement  is  made 
of  the  following  Panel  meeting: 

Name  of  Par  el  .^^my  Advisor>'  Panel  on 
ROTC  Affairs. 

Date  of  Meeting.  June  24-25  1992. 

P/ace.  Officers'  Club,  Fort  Bragg,  NC. 

Time:  1  p.m.-5  p.m.— !une  24,  1992;  9  a.m.- 
12  p.m.— June  23, 1992. 

Proposed .\genda  The  meeting  will  consist 
of  briefings  and  discussions  The  meeting  is 
open  to  the  public.  Any  interested  person 
may  appear  before  or  file  a  statement  with 
the  Panel  at  the  time,  and  in  the  manner. 
permiltpd  hy  the  Pane!  It  is  projected  that  the 
followini?  events  will  take  place  during  the 
meeting.  .After  opening  remarits  hy  Major 
General  Wallace  C.  A.T.oid  and  tue  chairman 
of  the  Panel.  Dr.  Anthony  F  Cedd.a.  any 
administrative  maiters  requiring  attention 
will  be  resolved.  The  meeting  will  then 
proceed  with  a  variety  cf  recent  ROTC  Cadet 
Command  initiatives.  Major  Genera!  Arnold 
will  provide  an  overview  of  the  significant 
changes  since  the  February  1992  meeting  in 
Washington.  DC  Briefings  on  June  24  will 
include.  Scholarship  Update,  \5  ssmnina 
Update.  Advertising  Strategy,  Mari>.eting 
L^pdate,  Spring  Gold  and  Green  to  Gold 
Updates,  Ca.T.ps  Update.  Cadet  Professional 
Development  Training  Update,  the  High 
School  Program  Update.  Nursing  Update  and 
the  Governmental  .Agency  Program  (G.^P) 
Update  On  lune  24  the  .Army  .Advisory  Panel 
on  ROTC  Affairs  will  meet  in  general  session 
to  formulate  recon-.mendations,  consider 
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progress  made  on  previous  Pane! 
rpcommendattons.  and  to  select  e  da(f  for  the 
next  Pane!  meeting. 

Fof  l-'urthef  Information  Qiniac;  Mr  Roj;«-r 
Spadafora.  Executive  Director  A,miv 
Advisory  Panel  (804)  ■^r-4S'i3 

Kenneth  L.  Denton, 

4.-7;>-  Federal  Register  Liaison  Officer. 

[IK  Doc.  92-8239  Filed  4-8-92;  8:45  am) 

BILUNO  CODE  3710-0$-U 


International  Through  Government  Bitl 
of  Lading  Program;  Proposed  Changes 

AGENCy:  Military  Traffic  Management 
^o.T:,^land,  Department  of  the  Army, 
DOD. 

ACTION:  Proposed  changes  to  the  rate 

filing  instructions  for  the  International 
through  Govemme.nt  Bill  of  Lading 
(ITGBL)  program. 

summary:  The  Military  Traffir 
Management  Command  (NTlTvIC)  is 
proposing  significant  changes  to  the 
filing  insfructjons.  procedures,  and 
policies  of  the  Internationa!  through 
Government  Bill  of  Lading  {ITGBL) 
Program.  The  proposed  changes  include: 
Revised  rate  filing  instructions;  guidance 
for  an  appeal  under  the  mistake  in  rate 
filing  (NIIRF)  process,  replacement  of 
administrative  high  rate  assignment;  and 
corrections  to  rates  under  the  MIRF 
process.  T^e  changes  also  specify 
procedures  conceiming  carrier 
responsibility  for  \enfication  of  its  rates 
prior  to  submission  of  HQNfTMC 
DATES;  Comments  m  ist  he  received  by 
M<:j.  11.  1992. 

ADDRESSES:  Send  comments  to: 

Heridquarters.  Military  Traffic 
Management  Command,  attn:  MTPP-Ci 
(Ms.  Johnson),  5611  Columbia  Pike.  Falls 
Church,  VA  22041-5050. 
FOR  FURTHEfl  INFORMATION  CONTACT: 
.Ms,  Shelly  Johnson  at  [702]  "5f>-2383. 
SUPPLEMENTARY  JNf  ORMATiON;  The  rate 
filing  instructions  are  presc.nbtd  in  the 
International  Persona!  Property  Rate 
Solicitation,  1-2,  chapter  19,  and  the 
DOD  4500.34-R,  Personal  Property 
Traffic  Management  Regulations, 
chapter  2,  subpart  H4,  page  2-68.  The 
proposed  changes  will  clarify  and 
simplify  terms  and  procedures  for 
carriers  and  HQNfTMC.  Editorial 
changes  are  not  addressed. 

Proposed  Changes 

Proposed  changes  a.^'  identified  by 
the  Internationa!  Persona'  Pri>iit!-ty  Rate 
Solicitatioa  1-2,  chapter  19.  Item 
numbers  as  follows; 

Item  1902 

e.  Validation  of  Rates  Prior  to 
Submission.  (NEW)  Carriers  are 


responsible  for  establishing  internal 
quality  control  procedures  that  permit 
review,  approval,  and  release  of  their 
rates,  rate  certifications,  and  rate 
cancellations  prior  to  their  actual 
submission  to  HQMTMC.  Failure  of  a 
carrier  to  review  its  rates  prior  to  the 
rates  submission  (either  by  its  internal 
organization  or  by  its  authorized 
automated  data  processing  (ADP)  agent 
to  HQKfTMC  will  not  be  considered  a 
valid  basis  for  MIRF  action. 

Item  1906 

a.  General.  Carriers  are  solely 
responsible  for  the  proper  preparation, 
accuracy,  and  timely  submission  of  their 
rates.  Rates  will  be  submitted  on  new 
(unused)  tapes  which  have  been 
degaussed  and  cleaned  prior  to  use. 
Tapes  will  be  packaged  in  material  that 
vvi!!  prevent  intrinsic  damage.  A  receipt 
(see  format  at  page  19-7)  will  be 
provided  by  the  carrier  to  accompany  all 
filings  which  are  hand  deHvered  to 
HQ\rrMC.  The  receipt  will  be  signed  by 
a  representative  of  the  Rate  Acquisition 
Division  and  returned  to  the  carrier. 
Rates  and  supporting  documentation 
will  be  mailed,  delivered,  or  hand 
delivered  to  HQNrrNTC,  in  accordance 
with  Item  1902a 

b.  Correction  of  Previously  Filed 
Tapes.  No  change. 

c.  Use  of  ADP  Servicing  Firms. 
Carriers  using  ADP  agents  are  required 
to  restrict  their  use  to  one.  single 
agency.  Multiple  tapes  submitted  by  one 
or  more  agents  containing  different  rates 
for  the  same  original  destination  record 
will  result  in  the  acceptance  of  the  last 
tape  submitted  to  HQMTMC  before  the 
designated  filing  date  for  processing. 
Carriers  are  solely  responsible  for  the 
accuracy  of  their  submitted  rates  and 
rate  cancellations  per  Item  1902e. 

d.  Procedures  for  Rate  Filing 
(Magnetic  Tape).  No  change. 

e.  Administrative  High  Rates.  No 
change. 

Item  1907.  Accepted  Rate  Certification 
Printout  With  Error  Listing 

a.  Accepted  Rate  Certification 
Printout 

(1)  Purpose.  No  change. 

(2)  Errors.  No  change. 

(3)  Certification  and  Return.  Carriers 
are  responsible  for  reviewing  and 
certifying  the  accuracy  and 
completeness  of  rates  listed  on  their 
transaction  printout  The  last  page  of  the 
Accepted  Rate  Certification  Printout  (1/ 
F  and  M/T)  shall  be  handsigned,  dated, 
detached,  and  mailed  in  accordance 
with  mailing  procedures  provided  at 
Item  1902b.  and  designated  dates 
provided  in  solicitation  letters, 
respectively.  The  individual  signing  the 


certification  shall  be  a  corporate  official 
having  authority  to  sign  rate  tenders. 

an  :  '".  r-  s  sn,  •   -r  shall  be  on  file  with 
HQN'TM'  .  A..;;i^rized  signatures  are 
defined  as  ir.seofftcials  designated  on 
the  car:. f  ;  s  Tt  n  it^'  i»f  Scrvioe  Signature 
Sheet  or,  fni-  v,i\i>  H^MIWC. 
Unauthi  ::;•.'(!  siyrt tares  on  the 
Accepted  Rale  Certification  Printout  will 
result  in  the  rejection  of  the  certificate 
and  deletion  of  the  rates  for  that  cycle. 
The  remainder  of  the  printout  containing 
rates  and  errors  will  be  retained  by  the 
carrier.  Carrier  requests  concerning 
MIRF  allegations,  which  are  already 
under  review  by  HQVfi'XI     are  exempt 
from  this  certificatiur    N!li-LF  actions 
under  review  will  be  separately 
accepted  or  rejected  at  a  later  date. 

b.  Mandatory  Return  of  Certification 
Printouts  Fh    Lire  to  submit  the  signed 
certificaliar.  by  the  designated  return 
date  will  result  in  deletion  of  the  rates 
for  the  cyde. 

Item  1908.  Mistake  in  Rate  Filing 
Procedures 

a.  General.  Carriers  are  responsible 
for  the  establishment  and  accuracy  of 
rates  submitted  in  accordance  with  Item 
1902,  whether  rates  are  directly 
submitted  by  the  carrier  or  by  their 
authorized  ADP  agent 

b.  Rate  Filing.  Carriers  may  modify  or 
withdraw  their  rates  at  any  time  before 
the  designated  filing  date.  Carriers  shall 
if  they  so  desire,  modify  rates  by  the 
submission  of  another  tape  prior  to  the 
designated  filing  date  in  accordance 
with  Item  1906b.  The  latest  tape, 
received  on  or  before  the  applicable 
designated  filing  date.  v\nll  prevail  as  the 
carrier's  rate  filing.  However,  where 
multiple  rates  are  actually  processed. 
Item  1906c  will  apply.  Carriers 
discovering  mistakes  after  the  filing 
dates  may  apply  for  withdrawal  or 
correction  of  rates  under  MIPJ" 
procedures. 

c.  After  the  Designated  I/F  and  M/T 
Filings.  (NEW) 

(1)  There  are  two  categories  of 
unilateral  mistakes  for  which  relief  may 
be  granted  under  the  MIRF  criteria  after 
the  cutoff  date  for  the  initial  filing 
submissions.  There  is  no  MIRF 
authorized  for  MjT  filings  since  there  is 
no  rate  construction,  only  the  decision 
on  whether  or  not  to  follow  another 
carrier's  established  rate.  The  first 
categorj'  involves  mathematical, 
typographical  or  clerical  errors,  such  as 
the  following:  Documented  errors  of 
reversing  intended  rate  entries  for  two 
different  channels;  omitting  one  of  the 
cost  elements,  (e.g.,  ocean 
transportation)  in  computing  the  through 
rate;  incorrectly  transcribing  rates  from 
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worksheets  to  the  rate  tape;  incorrectly 
adding  costs;  and  using  the  wrong  unit 
of  measure  (e.g..  pounds  instead  of 
hundredweight,  or  Deutschemarks 
instead  of  dollars)  to  compute  the  rate. 
The  sscond  category  encompasses 
mistakes  based  on  erroneous  beliefs, 
understandings,  or  ass'amptions,  such  as 
the  following:  Misunderstanding  a 
supplier's  price  quotation;  or  using  an 
obsolete  tariff.  Under  those  criteria, 
relief  may  be  granted  where  the  above 
tjTjes  of  mistakes  have  been  made  by  a 
carrier's  agent  or  other  subcontractor. 

(2)  Relief  is  not  allowed  for  business 
judgement  errors  and  will  not  be 
reviewed  by  HQMTMC.  Errors  in 
business  judgement  include  such  things 
as:  Failing  to  foresee  that  an  intended 
performance  approach  would  not 
succeed;  incorrectly  estimating  the 
srr.ount  of  equipment,  labor,  or  capital 
needed  to  perform,  or  the  length  of  time 
required  to  complete  performance;  or 
constructing  rates  usi.ng  an  inaccurate 
forecast  of  currency  fluctuations. 

(3)  Relief  shall  be  granted  when  errors 
are  caused  by  HTMCMC  in  the 
compilation,  preparation,  or 
dissemination  of  rates. 

(4)  Requests  for  relief  under  the  above 
MIRF  criteria  will  be  submitted  with 
fi.illy  documented  and  notarized 
justification  to  HQMTMC,  attn;  MTPP- 
CI, 

d  srrMC  Action  (old  Item  1908b(l)). 
No  change. 

e.  Ca.Tier  Action  [old  Item  1908b(2)). 
No  change. 

f.  MTMC  Decision  for  Relief  [old  Item 
1908b(3)). 

[a]  Initial  Filing.  Carriers  failing  to 
provide  clear  and  convincing  evidence 
in  support  of  alleged  mistakes  will  be 
denied  relief,  and  all  such  rates 
contested  will  remain  valid  for  the  M/T 
filing  provided  such  rates  appear  to  be 
reasonably  viable  in  rate  level.  Rates. 
under  the  "reasonableness"  theory,  so 
obviously  inconsistent  with  otlier  filings 
as  to  preclude  their  acceptance,  may  be 
unilaterally  deleted  by  HQNrTMC 
irrespective  of  the  lack  of  proper 
evidence  substantiating  the  alleged 
error.  In  this  instance.  HQMTMC  may 
administratively  delete  rates  for  the 
affected  rate  cycle.  Mistakes  in  rates, 
fully  supported  by  clear  and  convincing 
evidence,  may  be  withdrawn  from  the 
carrier's  I/F  or  M/T  filing;  corrected  up 
to  the  next  higher  accepted  rate  on  file; 
or,  in  the  case  of  mathematical, 
t\'pographical.  or  clerical  mistakes, 
corrected  to  the  intended  rate  where  the 
intended  rate  is  apparent  from  the  rates 
submitted  and  the  provisions  of  the 
solicitation.  (This  process  replaces  the 
previous  practice  of  HQMTMC 
assigning  administration  rates  to  classes 


or  codes  of  service).  Carriers  are 
advised  the  complete  burden  of  proof 
rests  with  the  carrier  on  the  first 
submission  of  evidence  of  allegation  of 
MIRF.  HQMTMC  will  not  engage  in 
continuing  dialogue  of  fact-finding  with 
the  carriers  concerned  subsequent  to  the 
deadline  for  MIRFs. 

(b)  M/T  Filing.  When  an  I/F  rate  has 
been  declared  invalid,  but  was  the  low 
rate  for  the  channel,  and/or  was  me- 
tooed  during  the  M/T  filing,  the  invalid 
rate  will  be  eliminated  and  all  original 
M/T  carriers  will  automatically  revert  to 
the  next  highest  rate.  Carriers  at  the 
next  highest  rate  and  the  M/T  carriers 
will  be  considered  as  equalization 
carriers.  When  an  I/F  rate  has  been 
declared  invalid,  but  was  not  the  low 
rate  for  the  channel,  and/or  was  me- 
tooed  during  the  M/T  filing,  the  invalid 
rate  will  be  eliminated  and  all  original 
M/T  carriers  will  automatically  revert  to 
the  next  highest  rate. 

(c)  Assignment^  Administrative 
Rates.  Delete  Item.' 

(d)  Appeals.  No  change. 
Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  92-8237  Filed  4-8-92;  8:45  am] 

BILUNG  CODE  3710-0»-M 


Departrrent  of  the  Army,  Corps  of 

Engineers 

Gavicta  Manne  Terminal  Project 

agency:  U.S.  Army  Corps  of 
Engineers,  Department  of  the  Army. 
ACTION:  Notice  of  availability  of  the 
Draft  Supplemental  Environmental 
Impact  Report/Statement  (DSEER/S)  for 
section  404  permit  for  Gaviota  Marine 
Terminal  Project,  Santa  Barbara  County, 
California. 

DATES:  Comments  must  be  received  by 
May  25, 1992. 

summary:  This  draft  SEIR/S  has  been 
prepared  as  a  supplement  to  the  Final 
Environmental  Impact  Report/Statement 
prepared  by  the  County  of  Santa 
Barbara,  the  lead  agency  under  the 
California  Environmental  Quality  Act 
(CEQA).  for  the  Getty  Gaviota 
Consolidated  Coastal  Facility.  The 
proposed  permit  would  allow 
conversion  of  the  existing  marine 
terminal  at  Gaviota  from  an  interim  to  a 
permanent  facility,  then  functioning  as 
the  consolidated  marine  terminal  for  the 
oil  producers  offshore  Santa  Barbara 
County. 

1.  The  purpose  of  the  Draft  SEIR/S  is 
to  supplement  previous  impact  analysis 
and  to  identify  those  impacts  which 
have  changed  as  a  result  of  new 
information.  The  process  has  included 


previous  marine  terminal  and  tanke:;ng 
project  environmental  review 
documents  into  the  Gaviota  Marine 
Terminal  Draft  SEIR/S. 

2.  The  permit  would  increase  the 
present  throughput  from  100.000  to 
125,000  barrels  per  day  and  would  allow 
the  terminal  to  serve  the  two  major 
consolidated  oil  and  gas  processing 
facilities  in  the  County.  The  SEIR/S 
analyses  five  alternatives;  alternative 
marine  terminal  locations,  designs  and 
capacity,  use  of  existing  pipeline 
systems  (no  project  alternative]  and  use 
of  proposed  pipeline  systems.  The  issue 
areas  of  system  safety,  marine  biology. 
and  air  quality  have  been  given  special 
attention  because  of  the  regional 
significance  of  impacts  in  these  areas. 

3.  A  public  meeting/hearing  for 
comments  regarding  the  SEIR/S  v.ill 
take  place  in  Santa  Barbara  on  May  12, 
1992.  The  specific  location  and  time  of 
that  hearing  will  be  announced  at  least 
three  weeks  prior  to  the  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ron  Ganzfried  (CESPL-PD-RN). 
U.S.  Army  Corps  of  Engineers,  Los 
Angeles  District,  P.O.  Box  2711,  Los 
Angeles,  California  90053-2325,  (213) 
894-2314  or  Ms.  Jennifer  Scho!!.  County 
of  Santa  Barbara,  1226  Anacapa  Street, 
Santa  Barbara,  CA  93101.  (805)  568-2040. 
Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  92-8238  Filed  4-8-92;  8:45  am) 

BILUNG  COOE  371(>-KF-»» 


Department  of  the  Navy 
CNO  Executive  Panel;  Meeting 

P-arsuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U-S.C.  app.  2],  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  will  meet  April 
27-28. 1992.  from  9  a.m.  to  5  p.m.  in 
Alexandria,  Virginia. 

The  purpose  of  this  m.eeting  is  to 
review  maritim.e  environment  issues  as 
they  impact  naval  vessel  construction 
and  operation  and  shore  establishment 
environmental  protection.  The  agenda  of 
the  meeting  will  consist  of  discussions 
of  key  issues  related  to  environmental 
cleanup  and  protection  of  naval 
facilities. 

For  further  information  concerning 
this  meeting,  contact;  Judith  A.  Holden, 
Executive  Secretary  to  the  CNO 
Executive  Panel;  4401  Ford  .Avenue, 
room  601,  Alexandria,  VA  22302-028a. 
Phone  (703)  756-1205. 
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Duted:  April  1.  1992. 
Weyne  T.  Bawino, 

Lieutenant.  /ACC.  US.  S'cval Resen-e. 
4  Iternate  Federal  Register  Liaison  Officer. 
(PR  Doc  92-8129  Filed  4-fl-P3  e-4S  am] 
BILUMG  CODE  3t10-A£-F 


Planning  and  Steering  Advisory 
Committee;  Closed  Meeting 

On  Monday,  March  2.3.  1992,  a  Notice 
of  a  closed  meeting  of  the  Planning  and 
Steering  Advisory  Corr,.Ti:t!ee  was 
published  at  57  FR  10014.  That  meeting 
was  originally  scheduled  to  be  held  on 
April  6. 199Z  That  meeting  date  has 
been  changed. 

The  Planning  and  Steering  Advisory 
Comn-.itt^e  will  now  meet  May  11. 1992 
from  9  a.m.  to  3:30  p.m.,  at  the  Center  for 
Naval  Analyses,  4401  Ford  Avenue, 
Alexandria,  Virginia.  This  session  will 
be  closed  to  the  public. 

For  further  information  concerning 
this  meeting  contact:  LT  J.  E,  Williams 
fOP-213E).  Pentagon,  room  4D534. 
Washington,  DC  20.150.  Telephone 
Number:  (703)  697-888". 

rid  ted:  April  h  1992. 
Wayne  T.  Baucino, 

Lieutenant,  I AGa  U.S.  Nawl Reserve. 
Alternate  Federal Reg'ster  Liaison  Officer. 
[FR  Doc  92-6128  Filed  4-6-62:  B:45  am) 

BILLtHQ  CODE  JBtO-A£-F 


DEPARTMENT  OF  ENERGY 

Noncompetitive  Financial  Assistance 
Award;  Carrizozo  Municipal  Schools 

agency:  Albuquerque  Field  Office  (AL], 
Department  of  Energy  (DOE). 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Application  for  a 
Grant  lo  the  Carrizozo  Municipal 
Schools. 

SUMMARY:  Based  upon  e  determination 
pursuant  to  10  CFR  600.7(b)(2)(il(C), 
which  authorizes  a  financial  assistance 
award  to  be  made  noncompetitively  if 
the  applicant  is  a  unit  of  government 
and  the  activity  to  be  supported  ip 
related  to  performance  of  a 
governmental  function  within  the 
subject  jurisdiction,  thereby  precluding 
DOE  provision  of  support  to  another 
entity,  AL  gives  notice  of  its  plans  to 
award  a  one-year  g.f-ant  to  the  Carrizozo 
Municipal  Schools.  Carrizozo,  New 
Mexico,  for  an  "Extended  Education 
Program."  The  total  estimated  cost  of 
the  project  is  $26,500.  No  cos!  sharing  is 
anticipated.  The  distribution  and 
availability  of  funds  is  subject  to  budget 
limitations.  The  public  purpose  to  be 
served  by  this  award  is  to  assist  in  the 


critical  need  for  the  development  of 
human  resources  to  meet  ttie  needs  of 
the  Department's  environmental 
challenges  by  aggressively  pursuing 
environmental  management  educational 
initiatives  through  sr-condary  school 
outreach  programs.  AL  is  sponsoring 
such  programs  under  the  auspices  of  the 
Department's  Environmental 
Restoration  and  Waste  Management 
Five-Year  Plaa  The  particular 
Significance  of  the  activity  to  be  funded 
IS  the  enhancement  of  science  education 
for  educationally  disadvantaged 
students, 

FOfl  FURTHER  WHFORMATION  COMTACT; 
William  L.  McCuliouRh  1'  S. 
Department  of  Energy  (DOE) 
Albuquerque  Field  Office  (AL), 
Contracts  and  Procurement  Division, 
P.O.  Box  5400.  Albuquerque.  NM  87185, 
telephone  (505)  845-6442  or  FTS  845- 
B442 

tsb  iti  1'   ,\i*uc-aerque.  N'M  March  30, 1992. 
Kichard  .A  Mart|up7.. 
Assistant  Manager  for  Management  and 
Administration. 

[FR  Doc  92-e2S8  Filed  4-8-92;  6:45  am) 
BILLING  CODE  MSO-OI-M 


Noncompetitive  Financial  Assistance 
Award;  Mora  Independent  Schools 

agency:  Department  of  Energy  (DOE). 
Albuquerque  Field  Office  (AL). 
ACTTON:  Notice  of  Noncompetitive 
Financial  Assistance  Application  for  a 
Grant  to  the  Mora  Independent  Schools. 

summary:  Based  upon  a  determination 

pursuant  to  10  CFR  600  7(b)(2)(i)(C), 
which  authorizes  a  financial  assistance 
award  to  be  made  noncompetitively  if 
the  applicant  is  a  unit  of  government 
and  the  activity  to  be  supported  is 
related  to  perform.ance  of  a 
governmental  function  within  the 
subject  jurisdiction,  thereby  precluding 
DOE  provision  of  support  to  another 
entiiy,  AL  gives  noticre  of  its  plans  to 
award  a  one-year  grant  to  the  Mora 
Independent  Schools,  Mora,  New 
Mexico,  for  an  "Extended  Education 
Program  "  The  total  estimated  cost  of 
the  project  !s  J26,500  No  cost  sharing  is 
anticipated.  The  distribution  and 
availability  of  funds  is  subject  to  budget 
li.mitations.  The  public  purpose  to  be 
served  by  this  award  is  to  assist  in  the 
critical  need  for  the  development  of 
human  resources  to  m.eet  the  needs  of 
the  Department's  environmental 
challenges  by  aggressively  pursuing 
environmental  management  education 
initiatives  through  secondary  school 
outreach  programs  AL  is  sponsoring 
such  programs  under  the  auspices  of  the 
Departments  Environmental 


Restoration  .i   n  \\  rfste  Management 
Five-Yen  r  J',,:,   Ip  particular 
significance  o!  tnt  activity  to  be  funded 
is  the  enhancement  of  science  education 
for  educationally  disadvantaged 
students. 

FOR  FURTHEf!  INFORMATION  CO>.^ACT; 

William  L  McCullough.  U.S.  Department 
of  Energy  (DOE)  Albuquerque  Field 
Office  (AL).  Contracts  and  Procurement 
Division.  P.O.  Box  5400,  Albuquerque, 
NM  87185,  Telephone;  (505)  845-6442  or 
FTS  845-6442. 

Issued  in  Albuquerque.  NM  March  30. 1992. 

RidMrd  A.  Mar(|««eK. 

Assistant  Manager  for  Management  and 
Administration. 

[FR  Doc.  92-8280  Filed  4-&-9Z  8:45  am] 

BILLING  CODE  StSO-OI-M 


Noncompetitive  RnanctsI  Assistance 

,Aw.'3'-cJ,  Vaughn  Mur"iripai  Sc^'Oors 

agency:  Department  of  Energy  (DOE), 
Albuquerque  Field  Office  (AL). 

ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Application  for  a 
Grant  to  the  Vaughn  Municipal  Schools. 

suMMARv   Based  upon  a  determination 
pursuant  to  10  CFR  600.7(b)(2)(i)(C). 
which  authorizes  a  financial  assistance 
award  to  be  made  noncompetitively  if 
the  applicant  is  a  unit  of  government 
and  the  activity  to  be  supported  is 
related  to  performance  of  a 
governmental  function  within  the 
subject  jurisdiction,  thereby  precluding 
DOE  provision  of  support  to  another 
entity,  AL  gives  notice  of  its  plans  to 
award  a  one-year  grant  to  the  Vaughn 
Municipal  Schools.  Vaughn,  New 
Mexico,  for  an  ""Extended  Education 
Program."  The  total  estimated  cost  of 
the  project  is  $26,500.  No  cost  sharing  is 
anticipated.  The  distribution  and 
availability  of  funds  is  subject  to  budget 
limitations.  The  public  purpose  to  be 
served  by  this  award  is  to  assist  in  the 
critical  need  for  the  development  of 
human  resources  to  meet  the  needs  of 
the  Department's  environmental 
challenges  by  aggressively  pursuing 
environmental  management  educational 
initiatives  through  secondary  school 
outreach  programs.  AL  is  sponsoring 
such  programs  under  the  auspices  of  the 
Department's  Environmental 
Restoration  and  Waste  Management 
Five-Year  Plan  The  particular 
significarr  t     f  &.v  activity  to  be  funded 
is  the  enhancemen!  of  science  education 
for  educationally  disadvantaged 
students 

FOR  FURTHER  INFORMATION  CONTAC^ 

William  L.  McCullough.  U.S.  Department 
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of  Energy  (DOE).  Albuquerque  Field 
Office  (AL).  Contracts  and  Procurement 
Division.  P.O.  Box  5400,  Albuquerque. 
NM  87185,  Telephone:  (505)  845-6442  or 
PTS  845-6442. 
Issued  in  Albuquerque,  NM,  March  30, 

Rfh3-d   \    Marqucz, 

Ass. St  jr.!  Manager  for  Mancgement  and 

Administration. 

[FR  Doc.  92-8261  Filed  4-8-92:  8:45  am) 

BILUMQ  COOE  6450-01-M 


Issued  in  Albuquerque,  NM  March  30, 1992. 
Richard  A.  Marquez. 

Assistant  Manager  for  Management  and 

Administration. 

[PR  Doc  92-8259  Filed  4-8-92;  8:45  am) 

BILUNQ  COOC  S4S0-01-M 


NcTCompe-  five  F  nar:  a^  Ass'S'ance 
Award;  M,igcJ3'c-na  Mjnic;p3'  Sc^oo  s 

aoescy:  Albuquerque  Field  Office  (AL). 
Department  of  Energy  (DOE). 
action;  Notice  of  Noncompetitive 
Financial  Assistance  Application  for  a 
Grant  to  the  Magdalcna  Municipal 
Schools. 


f  etie  Ml  Energy  Regulatory 
Ccmmisslon 

(Docket  Nos.  CP91-780-00C  Ar.c.  C 
002;  CP91-2322-0O0  and  CP'»  ■   r  3 ; 


fi-780- 
-0021 


summary:  Based  upon  a  determination 
pursuant  to  10  CFR  600.7(b)(2){i)(C). 
which  authorizes  a  financial  assistance 
award  to  be  made  noncompetitively  if 
the  applicant  is  a  unit  of  government 
and  the  activity  to  be  supported  is 
related  to  performance  of  a 
governmental  function  within  the 
subject  jurisdiction,  thereby  precluding 
DOE  provision  of  support  to  another 
entity,  AL  gives  notice  of  its  plans  to 
award  a  one-year  grant  to  the 
Magdalena  Municipal  Schools, 
Magdalena,  New  Mexico,  for  an 
"Extended  Education  Program."  The 
total  estimated  cost  of  the  project  is 
$26,500.  No  cost  sharing  is  anticipated. 
The  distribution  and  availability  of 
funds  is  subject  to  budget  limitations. 
The  public  purpose  to  be  served  by  this 
award  is  to  assist  in  the  critical  need  for 
the  development  of  human  resources  to 
meet  the  needs  of  the  Department's 
environmental  challenges  by 
aggressively  pursuing  environmental 
management  educational  initiatives 
through  secondary  school  outreach 
prograrris.  AL  is  sponsoring  such 
programs  under  the  auspices  of  the 
Departments  Environmental 
Restoration  and  Waste  Management 
Five-Year  Plan.  The  particular 
significance  of  the  activity  to  be  funded 
is  the  endhancement  of  science 
education  for  educationally 
disadvantaged  studT.'; 

FOR  FURTHER  INFORMATION  CONTACT. 

William  L.  McCullough,  U.S.  Department 
of  Energy  (DOE)  Albuquerque  Field 
Office  (AL).  Contracts  and  Procurement 
Division,  P.O.  Box  5400.  Albuquerque, 
N"M  87185.  telephone  (505)  845-6442  or 
FTS  845-6442. 


Nortfiwest  Pipeline  Corp  and  Paiute 
P-p!  ne  Co.;  Notice  of  Availaoility  of 
•fie  f  -ai  Environmental  Impact 
S'lt'-'^ent  for  the  Northwest  Pipeline 
Expansion  Project 

April  3,  1992. 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission)  has 
made  available  a  final  environmental 
impact  statement  (FEIS)  on  the  natural 
gas  pipeline  facilities  proposed  in  the 
above-referenced  dockets.  The  facilities 
proposed  by  the  two  applicants  are 
considered  jointly  as  the  Northwest 
Pipeline  Expansion  Project. 

The  FEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  Construction 
of  the  proposed  Northwest  Pipeline 
Expansion  Project  would  be  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  The 
staffs  analyses  indicate  that  most  of  the 
impact  would  occur  during  construction 
of  the  proposed  facilities.  Based  on  the 
information  contained  in  this  document, 
the  staff  has  concluded  that  if  the 
proposed  projects  are  approved,  and 
constructed  and  operated  in  accordance 
with  the  recommended  mitigating 
measures,  including  the  receipt  of  the 
necessary  permits  and  approvals,  any 
resulting  adverse  environmental  impact 
would  be  limited.  The  FEIS  also 
evaluates  alternatives  to  the  proposals, 
including  the  No  Action  Alternative. 

Northwest  Pipeline  Corporation 
(Northwest)  proposes,  in  Docket  Nos. 
CP91-780-000  and  CP91-78O-O02,  to 
expand  the  capacity  of  its  existing 
natural  gas  transmission  system  which 
extends  from  the  United  States/ 
Canadian  border  at  Sumas.  Washington 
south  and  east  through  Washington, 
Oregon.  Idaho.  Wyoming.  Utah,  and 
Colorado.  Northwest  proposes  to 
construct  pipeline  facilities  capable  of 
transporting  up  to  433,415  thousand 
cubic  feet  per  day  (Mcfd)  of  both 
domestic  and  Canadian  natural  gas. 
These  volumes  would  be  delivered  to 
various  locations  in  the  western  United 
States  and  used  by  9  local  distribution 
companies.  16  end-users  (i.e.,  various 


commercial  and  industrial  gas  u.sers).  4 
producers,  9  ma.-keters,  and  1  interstate 
gas  shipper. 

The  proposed  .Northwest  pipeline 
facilities  would  consist  of  378.0  nniles  of 
new  pipeline  loop  on  Northwest's 
existing  mainline  and  la'eral  systems. 
Mainline  expansion  would  include 
construction  of  243.4  miles  of  new  loop 
pipeline  consisting  of  39  miles  of  30- 
inch-diameter  and  204.4  miles  of  24-inch- 
diameter  pipeline  in  11  major  segments 
or  loops.  New  pipeline  proposed  to  be 
built  on  the  lateral  systerrs  would 
include  134.6  miles  of  pipeline  consisting 
of  8.7  miles  of  20-inch-d;ameter  loop. 
52.1  miles  of  16-inch-diameter  loop.  23.7 
miles  cf  12-inch-diamcter  loop,  35.3 
miles  of  lO-inch-diameter  loop,  and  14.8 
miles  of  6-inch-diameter  lateral  that 
would  replace  an  existing  4-inch- 
diameter  lateral.  The  lateral  system 
expansion  would  consist  of  seven  loops 
and  one  replacement  lateral. 

Northwest's  proposed  facilities  would 
also  include  about  68.610  horsepower 
(hp)  of  compression  at  ]0  new 
compressor  stations,  about  44,460  hp  of 
additional  compression  at  7  existing 
compressor  stations,  and  modifications 
of  existing  compressor  equipment  and/ 
or  piping  at  6  existing  compressor 
stations. 

Additionally.  Northwest  proposes  to 
requalify  to  a  higher  maximum 
allowable  operating  pressure  (MAOP) 
about  89  miles  of  existing  26-inch- 
diameter  mainline  in  2  segments,  and  to 
construct  upgrades  and/or  crossover 
taps  to  loop  lines  at  60  existing  meter 
stations.  Northwest  also  requests 
Commission  authorization  for  the 
abandonment  of  14.8  miles  of  4-inch- 
diameter  pipeline  (to  be  replaced  with  6- 
inch-diamefer,  as  described  above)  on 
its  Klamath  Falls  Lateral  and  various 
other  existing  equipment  which  would 
be  replaced  by  upgraded  equipment  at 
33  existing  meter  stations  and  2  existing 
compressor  stations. 

Finally,  Northwest  proposes  the 
construction  of,  or  addition  to  35 
communication  sites.  Twelve  of  these 
sites  would  be  constructed  at  new  or 
existing  compressor  station  sites. 
Twenty-two  of  the  remaining  sites 
would  be  located  at  existing 
communication  sites.  Eleven  of  these 
would  require  the  erection  of  a  new 
tower  and/or  a  small  building  while  the 
remaining  11  would  require  either  new 
dishes  installed  on  existing  lowers  or 
the  installation  of  a  small  repeated 
antenna.  One  entirely  new 
communication  site  would  be  developed 
near  Red  Wash,  Utah. 

In  its  application  (Docket  Nos.  CP91- 
2322-000  and  CP91 -2322-002)  Paiute 
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proposes  to  construct  and  operate  2.8 
miles  of  8-inch-diameter  pipeline  loop  on 
Its  North  Tahoe  Lateral,  0.7  mile  of  10- 
inch-diameter  pipehne  that  would 
replace  an  existing  6-inch-diameter  lint- 
on  its  South  Tahoe  Lateral,  and  12  4 
miles  and  26.3  miles  of  12-inch-diametE'r 
loop  on  its  Reno  and  Elko  Laterals. 
respectively.  Additionally.  Paiute  woiild 
requalify  to  a  higher  MAOP  31.9  miles  of 
10-inch-diameter  pipeline  on  its  Carson 
Lateral. 

Paiute's  proposed  facilities  would  also 
include  the  uprating  and  restaging  of 
compressor  units  at  four  existing 
compressor  stations,  the  installation  of  a 
new  compressor  engine/gas  booster  at 
one  existing  station,  and  relocation  of 
an  existing  compressor  engine  from  one 
station  to  another  station.  Paiute  also 
proposes  to  construct  a  temporary 
compressor  facility  that  would  consist  of 
a  300-hp  skid-mounted  compressor 
installed  near  the  terminus  of  the  Elko 
Loop.  Finally,  Paiute  proposes  to 
construct  4  new  pressure  regulating 
stations  and  to  replace,  upratc,  or 
otherwise  modify  16  meter  stations  or 
taps 

The  FEIS  has  been  mailed  !u  FederaL 
state,  and  local  agencies,  public  interest 
groups,  interested  individuals,  libraries, 
and  parties  in  the  FERC  proceeding 
interested  in  environmental  issues,  and 
other  interested  individuals.  The  FEIS 
has  also  been  placed  in  the  public  files 
of  the  FTIRC  and  is  available  for  public 
inspection  in  the  FERC's  Division  of 
Public  Information.  Room  3104,  941 
North  Capital  Street,  N.E..  Washington, 
DC  20426.  The  FEIS  will  also  be 
available  for  review  at  the  various 
Bureau  of  Land  Management  state, 
district,  and  resource  area  offices  withm 
the  project  area.  Additional  copies  of 
the  FEIS,  in  limited  quantities,  are 
available  from  Ms  Lauren  O'Donnell, 
Environmental  Project  Manager.  She  can 
be  reached  at  (202)  208-0874  or  by 
writing  to  following  address:  Lauren 
O'Donnell.  Federal  Energy  Regulatory 
Commission.  Room  7312,  PR-21  4,  825 
North  Capitol  Street.  NE..  Washington, 
DC.  20426. 

An  Executive  Summary  of  this  VEIS 
v%as  prepared  and  sent  to  the  property 
owners  directly  affected  by  this  project 
as  well  as  other  environmental  groups 
and  organizations,  and  parties  in  the 
FERC  proceedings.  Those  individuals 
receiving  the  Executive  Summary  who 
wish  to  receive  the  entire  FEIS  may 
request  copies  from  Ms,  O'Donnell  while 
the  supplies  last. 

The  FEIS  will  be  used  in  the 
regulatory  decision-making  process  at 
the  FERC.  While  the  penod  for  filing 
motions  to  intervene  in  these  cases  has 
expired,  motions  to  intervene  out-of- 


time  can  be  filed  with  the  Secretary  of 

the  FERC  in  accordance  with  the 

requirements  of  Rule  214  of  the 

Commissions  Rules  of  Practice  and 

Procedure  (18  CFR  385.214(d)). 

Lois  Cashell 

Secretary. 

[FR  Doc  92-8155  Filed  4-8-^2:  8:45  am] 

BILLIIW  coot  6717-01-M 

[DockBt  Noa.  RP8&-41-O09,  RP87-14-«10 
arKjRP90-22-<)17l 

Algonquin  Gas  Transmi8«ton  Co., 
Notice  of  Motion  of  Algonquin  Gas 
Transmission  Company  To  Reinstate 
Pre-Existing  Rate  Design,  for  Auttionty 
to  Pay  Refunds  and  to  Levy 
Surcharges  and  for  Order  Prescribing 
Further  Procedures 

April  3,  1992, 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  March  27.  1<W2.  filed  a  Motion  to 
Reinstate  Preexisting  Rate  Design,  for 
authority  to  Pay  Refunds  and  to  Levy 
Surcharges  and  for  Order  Prescribing 
Further  Procedures  (  "Motion")  pursuant 
to  Rule  212  of  the  Federal  Energy 
Regulatory  Commission's 
(Commission ')  Rules  of  Practice  and 
Procedure.  18  CFR  385.214  (1991).  and 
sections  5  and  16  of  the  Natural  Gas  Act. 
15  use  717d.  717o  (1988)  requesting 
that  the  Commission  authorize 
Algonquin  to  place  into  effect 
prospectively  the  rates  shown  on  the  pro 
forma  tariff  sheets  contained  in 
appendix  A  In  addition.  Algonquin 
requests  that  the  Commission  authorize 
Algonquin  to  recalculate  its  customers' 
bills  for  the  period  between  November  1. 
1989,  and  the  date  on  which  the 
appendix  A  rates  are  made  effective, 
using  the  rates  shown  on  the  pro  forma 
tariff  sheets  contained  in  appendix  B, 
and  allow  Algonquin  to  pay  refunds,  or 
levy  surcharges,  as  appropriate  to  reflect 
differences  between  amounts  actually 
paid  by  Algonquin's  customers  and  the 
amount  that  would  have  been  paid  had 
the  appendix  B  rates  been  in  effect  since 
November  1.  1989  Finally.  Algonquin 
requests  that  the  Commission 
consolidate  Docket  No8.  RP86-41-000 
and  RP87-14-000  with  docket  No.  RP90- 
22-000  and  order  the  presiding 
administration  law  judge  in  Docket  No. 
RP90-22-000  to  reopen  the  record  for  the 
purpose  of  conducting  a  paper  hearing 
regarding  certain  limited  issues. 
Algonquin  states  that  these  actions  are 
appropnate  in  light  of  the  decision  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in 
Algonquin  Gas  Transmission  Co.  v. 
FEnC.  No  89-1634  (DC.  Cir.  Nov.  1, 


1991),  which  remanded  certain 
Commission  orders  issued  in  Docket  No. 
RP86-41-000  that  required  Algonquin  to 
change  certain  features  of  its  pre- 
existing cost  allocation  and  rate  design. 
The  nature  of  and  the  basis  for  the  relief 
sought  by  Algonquin  are  more  fully 
described  within  the  Motion. 

Algonquin  notes  that  copies  of  this 
Filing  were  served  upon  all  parlies  on 
the  official  service  list,  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  10. 1992.  Protest  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
linwood  A.  Watson.  )r.. 
Acting  Secretary. 

[FR  Doc.  92-8142  Filed  4-*-92;  8:45  am) 
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State  of  Oklahoma,  NGPA  Notice  of 
Determination  by  Junsdictiona 
Agency  Designating  Tight  Fo'^iaiion 

April  3. 1992. 

Take  notice  that  on  March  31. 1992. 
the  Corporation  Commission  of  the  State 
of  Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to  §  271.703(c)(3) 
of  the  Commission's  regulations,  that  the 
Morrow  Formation  underlying  a  portion 
of  Roger  Mills  and  Ellis  Counties 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  The  designated 
area  is  described  as  Sections  3.  4.  5  and 
frac  Sections  6  and  7.  Sections  8.  9, 10. 
15, 16  and  17  and  frac  Section  18,  all  in 
Township  18  North,  Range  26  West. 
Roger  Mills  and  Ellis  Counties. 
Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  portion  of  the  Morrow 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 
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The  application  for  determination  is 
available  for  inspection,  except  for 
ma'.eria!  which  ;s  confidential  under  18 
CFR  i  175.206.  at  the  Federal  Energy 
Regulatory-  Commission,  825  North 
Capitni  S-reet  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
de'erT,.--!':   r,  may  file  a  protest,  in 
accordar   e  vs;;h  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission, 
linwood  .K.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc  9C-r  -f>  ?.',!- :i  4-8-92;  8:45  am) 
BnXMG  coot  »7i7-0^-*l 


(Docket  No-  J092-0522rr  Te»aa-3  Ackiit'on 
11) 

NGPA  Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

Ap-ii  3  1992. 

Tai^p  notice  that  on  March  31, 1992, 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
section  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Canyon  Formation 
underlying  a  portion  of  Sterling  and  Tom 
Green  Counties,  Texas,  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  The  area  of  application 
consists  of  sections  43,  44,  45,  52.  N/2  of 
'->:■>  and  N/2  of  61.  in  the  H  &  TCRR  Co. 
Survey.  Blk  7. 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Canyon 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  92-8160  Filed  4-8-92:  8:45  am) 
SILUNQ  COOC  S7t7-01-« 


lOocketNo   RP9i-149-OOC, 

Transcontinental  Gas  Pipe  Line  Cd'c  . 
Notice  of  Petition  for  Auttio'':tv  To 
Institute  D'-ect  Billing  Procedure 

\pril3. 1992. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  filed  a 


petition  with  the  Commission  on  March 
31. 1992,  for  authority  to  institute  a 
mechanism  for  the  direct  billing  of  Order 
No.  94  payments,  to  Columbia  Gas 
Transmission  Corporation  (Columbia],  a 
"non-settling"  customer. 

Transco  proposes  to  retain 
$7,093,439.94  previously  paid  by 
Columbia  for  certain  production-related 
costs  pursuant  to  Order  No.  94  under  an 
earlier  Commission-approved  direct 
billing  procedure  that  was  invalidated 
by  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.  Transco 
Also  proposes  to  direct  bill  Columbia  an 
additional  $1,220,334.35  to  implement  an 
allocation  methodology  tied  to  the  firm 
sales  contract  entitlements  on  Transco's 
system  as  of  May  22, 1985,  the  date  of  its 
earlier  direct  bill  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  10, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  tlie  public  reference  room, 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

[FR  Doc.  92-8144  Filed  4-8-92;  8:45  am] 
WLUNO  COOC  mr-o-MH 


[Docket  No.  RP91-56-005] 

Wiii'Stor"  3asi'-'  ,:-!ers;aiP  '^'ipe'.f'ie  Co., 
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iing 


/\pni  J.  i^f^ 

Take  notice  that  on  March  27, 1992. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  suite  300,  Bismarck.  North 
Dakota  58501,  tendered  for  filing  revised 
tariff  sheets,  to  be  effective  January  17. 
1991,  in  compliance  with  the 
Commission's  Order  dated  March  12, 
1992. 

Williston  Basin  states  that  the  tariff 
sheets  in  the  instant  filing  incorporate 
the  volumetric  take-or-pay  surcharge 
true-up  mechanism  language  originally 
submitted  as  pro  forma  tariff  language 
pursuant  to  the  January  16. 1991  Order 
in  Docket  No.  RP91-56-000  and 
approved  by  the  Commission's  March 
12. 1992  Order. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  th»^ 
Federal  Fnerg\'  Regulatory  Commission, 
82.5  North  Capitol  Street.  NE.. 
Washington.  DC  2Q426,  in  accorda-.i  e 
with  Rule  211  of  the  Commission's  R.iles 
of  Practice  and  Procedure  18  C¥\\ 
385.211.  All  such  protests  should  be  filed 
on  or  before  .A.pn!  10.  1992.  Protests  will 
be  considered  by  the  Commission  in 
detemming  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
linwood  A.  Watson.  Jr., 
Acting  Secretary. 
(FR  Doc  92-8143  Filed  4-8-92;  8:45  am) 

WLLiMC  COOC  8717-Ot-W 


(Project  No.  10950-001  Washlngtonl 

Cascade  River  Hydro;  Surrender  of 
Preliminary  Permit 

April  3. 1992. 

Take  notice  that  Cascade  River 
i  iydro.  Permittee  for  the  Black  Creek 
i  iydroelectric  Project  No.  10950,  has     . 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  1(^50  wa.9  issued  October  23, 
1990,  and  would  hove  expired 
September  30, 1993.  The  project  would 
have  been  located  partially  within  the 
Mount  Baker-Snoqualmie  National 
Forest  on  Black  Creek  in  Snohomish 
County,  Washington. 

The  Permittee  filed  the  request  on 
March  26. 1992,  and  the  preliminary 
permit  for  Project  No.  10950  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  tliat  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  part  4,  may  be  filed  on 
the  next  business  day. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  92-8159  Filed  4-8-92;  8:45  am| 

BILUNG  CODE  8717-01-M 


I  Project  No   10949-001  Wastiington  I 

Cascade  River  Hydro;  Surrender  ot 

Preliminary  Permit 

April  3, 1992. 

Take  notice  the  Cascade  River  Hydro, 
Permittee  for  the  Straight  Creek 
Hydroelectric  Project  No.  10949,  has 
requested  that  its  preliminary  permit  be 


Federal  Register  /  Vol.  57.  No.  69  /  Thursday.  April  9,  1W2  /  Notices 


12.303 


terminated.  Tlie  preliminary  permit  for 
Project  No.  10949  was  issued  October  19. 
1990,  and  would  have  expired 
September  30, 1993.  The  project  would 
have  been  located  partially  within  the 
Mount  Baker-Snoqualmie  National 
Forest  on  Straight  Creek  in  Snohomish 
County.  Washington. 

The  Permittee  filed  the  request  on 
March  26.  1992.  and  the  preliminary' 
permit  for  Project  No.  10949  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  part  4,  may  be  filed  on 
the  next  business  day. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc  92-8158  Filed  4-»-fl2;  8:45  am] 

81LUNG  CODE  6717-01-11 


I  Project  No.  10874-001  Washington] 

Finney  Creek  Hydro,  Inc;  Surrender  of 
Preliminary  Permit 

Ap,-il  3.  1992. 

Take  notice  that  Finney  Creek  Hydro. 

Inc..  Permittee  for  the  Finney  Creek 
Hydroelectric  Project  No,  10874,  has 
requested  that  its  preliminary  permit  bf 
terminated.  The  preliminary  pcrm.it  for 
Project  No.  10874  was  issued  May  15, 
1990.  and  would  have  expired  Apnl  30 
1993.  The  project  would  have  been 
located  in  the  Mount  Baker  .National 
Forest  on  Finney,  Gee,  and  Clendenen 
Creeks  near  the  town  of  Concrete,  in 
Skagit  County,  Washington, 

The  Permittee  filed  the  request  on 
March  26,  1992,  and  the  preliminary 
permit  for  Project  No.  10874  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  part  4.  miay  he  filed  on 
the  next  business  day 

Linwood  A.  Watson.  Jr., 

Acting  Secretary 

[FR  Doc  9: -815-  Fiicd  4-i^-92;  8:45  am] 

8JLU»W  COOC  S717-01-M 


(Docket  No.  CW2-18S-O01! 

Algonquin  Gas  Transmission  Co.; 
Amendment 

."Kpni  2,  199i 

Take  notice  that  on  April  1, 1992, 
.'Mgonquin  Gas  Transmission  Company^ 
(Algonquin),  1284  Soldiers  Field  Road. 
Boston,  .Massachusetts  01235,  filed  in 
Docket  .No.  CP92-1 85-001  pursuant  to 
section  7(c)  of  the  National  Gas  Act,  an 
amendment  to  its  application  for  a 
certificate  of  public  convenience  and 
necessity  filed  November  15, 1991.  in 
Docket  .\o.  CP92-185-000.  requesting 
authority  to  phase  the  proposed  project 
and  to  revise  the  proposed  rates  and  the 
timing  of  services  and  facility 
construction  to  reflect  the  effect  of  the 
proposed  phasing,  all  as  more  fully  set 
forth  in  the  application,  which  is  on  file 
and  open  to  public  inspection. 

In  its  application  in  Docket  No.  CP92- 
185-000  Algonquin  states  that  it  had 
requested  authorization  to  perform  a 
firm  transportation  service  for  two 
shippers  under  a  new  Rate  Schedule 
ITP-1.  to  allow  shippers  to  access  gas 
supplies  in  the  Gulf  Coast  and  other 
areas,  utilizing  upstream  pipeline 
capacity  on  the  systems  of  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern),  Panhandle  Eastern 
Pipeline  Company  (Panhandle). 
Trunkline  Gas  Company  (Trunkline). 
and  Oklahoma-Arkansas  Pipeline 
Company  (Qk-Ark),  as  applicable,' 
Algonquin  avers  that  ITP-l  shippers 
were  offered  the  option  to  request 
Algonquin  to  coordinate  on  each 
shipper  8  behalf,  the  nominating. 
lialancing,  and  billing  functions  with  the 
upstream  transporters. 

It  IS  indicated  that  the  riT-l  service 
was  proposed  to  be  implemented  over  a 
period  of  two  years  commencing  in 
November  1994.  with  a  total  service  of 
60.500  MMBtu  per  day  (MMBtu/d) 
commencing  \n  .November  1994  and  an 
additional  15.000  MMBtu/d  commencing 
in  November  1995.  for  a  total  of  75.000 
MMBtu/d  by  November  1995.  The 
service  was  to  be  implemented  as 
follows. 


Customer 

(Phase  t) 

11/94 

(Phaser!) 
11/95 

Total 

Boston 

Edison 

Co'-iDanv .. 

45.500 

0 

45.500 

Customer 

(Pttase  0 
11/M 

(PtviseM) 
11/95 

Total 

Yankee 
Gas 
Services 

Co „.... 

15.000 

15.000 

30.UUU 

Total.. 

60.500 

15.000 

5.500 

In  order  to  provide  the  ITP-l  service, 
Algonquin  had  also  proposed  in  Docket 
No.  CP92-185-000  to  construct  new 
pipeline  facilities  along  its  existing 
system  in  New  Jersey,  New  York,  and 
Connecticut,  upgrade  compression 
facilities  at  the  existing  Stony  Point 
Compressor  Station  in  New  York,  and 
modify  existing  meter  stations  at 
various  locations.  Algonquin  states  that 
it  proposed  to  construct  the  bulk  of  the 
facilities  in  the  spring  and  summer  of 
1994,  with  the  remainder  to  be 
constructed  in  the  summer  of  1995. 

Algonquin  states  that  it  has  been 
recently  informed  that  Boston  Edison 
now  expects  to  need  ITP-l  service  to 
commence  in  November  1995  rather 
than  November  1994.  as  originally 
proposed.  Therefore.  Algonquin 
proposes  to  adjust  its  proposed 
implementation  of  service  and, 
consistent  with  that  modification,  to 
formally  phase  the  project.  Phase  I.  it  is 
stated,  would  authorize  the  firm 
transportation  service  for  Yankee  for 
15,000  MMBtu/d  beginning  in  November 

1994,  and  the  related  facilities  necessary 
to  perform  such  service.  Phase  II, 
Algonquin  states,  would  authorize 
additional  firm  transportation  of  60,500 
MMBtu/d  commencing  in  November 

1995,  consisting  of  45.500  MMBtu/d  for 
Boston  Edison  and  15,000  MMBtu/d  for 
Yankee.  It  is  indicated  that  Phase  II 
would  also  authorize  the  construction 
and  operation  of  the  facihties  necessary 
to  implement  1995  service.  Algonquin 
states  that  the  Phase  I  and  Phase  II 
services  are  proposed  as  follows. 


Customer 

(PtMsel) 
11/94 

(Phase  10 
11/95 

Tol^ 

Boston 

Edison 

Company.. 
Yankee 

Gas 

Servtees 

Co 

0 
15.000 

45.500 
15.000 

45.500 
30,000 

Total.. 

15,000 

60.500 

75.500 

'  Texas  fc^astem  had  Filed  a  companion 
application  in  Docket  No.  CP92-184-000  in  order  to 
render  FTP  service  (and  to  construct  related 
facilities)  for  Algonquin's  MP  shipper*  as  well  as  for 
four  other  shippers  which  could  lie  served  directly 
by  Texas  Eastern. 


Algonquin  states  that  the  facilities 
proposed  for  Phase  I  are  as  follows. 

•  7.5  miles  of  16-inch  pipeline  to 
replace  an  existing  &-inch  pipeline 
which  will  parallel  an  existing  10-inch 
pipeline  loop,  from  Valve  Site  Ell-1  at 
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Covent!->,  Connecticut  to  Valve  Site 
El 2-1  at  Lebanon,  Connecticut. 

•  Certain  modification  at  the  existing 
Stony  Point.  New  York  compressor 
station.  Specifically,  modification  of 
turbine  units  C5  and  C6  to  increase  their 
horsepower  output  from  the  present 
rating  of  3,830  horsepower  (hp)  for  each 
to  4,250  bp  for  C5  and  4.700  hp  for  C6.  In 
addition  Algonquin  proposes  to  restage 
the  compressors  on  units  C6  and  C7  to 
accommodate  changed.flow  conditions. 

Algonquin  proposes  the  following 
facilities  in  Phase  II. 

•  5.1  miles  of  36-inch  pipeline  loop  of 
the  existing  26-iPch  and  30-inch 
pipelines  from  Brookfitld  tap  in 
Brookfield.  Connecticut  to  Valve  Site  21. 
one-half  mile  west  of  the  Housatonic 
Ri%e.'- 

•  11  9  miles  nf  36  inch  replacement/ 
loop  pipeline,  replacing  in  part 
.Algonquin's  existing  26-in(;h  mainHne 
and  paralleling  an  existing  30-inch 
pipeline  loop  where  it  deviates  from  the 
existing  26-inch  mainline  right-of-way 
between  Valve  Site  12  east  of  Bear 
Swamp  Lake.  New  Jersey,  through  Valve 
Site  14,  just  south  of  Horse  Chock 
Mountain. 

•  1.6  miles  of  12-inch  loop  of  the 
existing  E-1  System  6-inch  pipeline 
'hrough  Norwich  and  Montville. 
Connecticut. 

•  Modify  existing  meter  stations  at 
various  locations  on  Algonquin's 
system. 

It  is  indicated  that  the  Phase  I 
facilities  would  be  constructed  in  the 
spring  and  summer  of  1994  and  that  the 
Phase  U  facilities  would  be  constructed 
in  the  spring  and  summer  of  1995. 
Algonquin  estimates  that  the  cost  of  the 
Phase  I  proposed  facilities  is  $12,500,000 
and  that  Phase  11  facilities  would  cost 
$43.200,C-:-0. 

Algonquin  states  that  the  proposed 
rrP-1  rate  is  a  one-part  100  percent 
demand  rate.  The  proposed  initial 
incremental  rate  for  Phase  1  service  is 
$0.5049  per  MMBtu  on  a  100  percent  load 
factor  basis.  Upon  implementation  of 
Phase  II  service,  the  proposed  rate 
would  decline  to  50.4446.  No  other  rate 
changes  are  proposed  for  ITP-l  service. 

Algonquin  notes  that  Texas  Eastern 
has  filed  a  companion  amendment  in 
Docket  No.  CP92-184-001  to  modify  its 
original  ITP  application  in  Docket  No. 
CP92-184-000  so  as  to  Phase  its  project 
and  adjust  the  scheduling  of  service  and 
facility  construction.  It  is  asserted  that 
the  changes  reflected  in  Texas  Eastern's 
amendment  are  consistent  with  those 
proposed  by  Algoncjuin  in  the  subject 
filing. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before  April 


23. 1992.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Any  person 
who  has  heretofore  filed  need  not  file 
again. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  92-8165  Filed  4-ft-92:  8:45  am) 

BMJJNG  COOe  (TIT-OI-M 


;M>t  'so.  TA92-1-48- 


1092-^4-48- 


ANR  Pipeline  Co  ,  Proposed  Ctianges 
in  FLRC  Gas  Tznf* 

April  3, 1992 

Take  notice  that  ANR  Pipeline 
Company  ("ANR").  on  March  31, 1992, 
tendered  for  filing  as  part  of  its  F.E.R.C. 
Gas  Tariff,  Original  Volume  No.  1.  the 
following  tariff  sheet  to  be  effective  May 
1. 1992: 
Fifty-Eighth  Revised  Sheet  No.  18 

ANR  states  that  the  purpose  of  the 
instant  filing  is  to  implement  a  revision 
to  the  current  adjustment  contained  in 
the  Annual  Purchased  Gas  Adjustment 
("PGA"),  that  was  filed  on  February  28, 
1992.  pursuant  to  section  15  of  the 
General  Terms  and  Conditions  of  ANR's 
Tariff. 

Fifty-Eighth  Revised  Sheet  No.  18 
reflects  a  proposed  gas  commodity  rate 
of  $2.4933  which  consists  of  a  $0.2255 
per  dekathenn  ("dth")  increase  in  the 
gas  cost  component  of  the  commodity 
rate  of  ANRs  CD-l/MC-1  Rate 
schedules  from  rates  proposed  in  the 
February  28, 1992  Annual  PGA  filing,  but 
a  reduction  of  $0.1430  per  dth  from 
currently  effective  rates.  The  filing 
further  reflects  an  increase  in  ANR's 
one-part  rate  applicable  to  Rate 
Schedule  SGS-1  of  $0.2255  per  dth  from 
rates  proposed  in  the  February  28, 1992 
Annual  PGA  filing,  but  a  decrease  from 
currently  effective  rates  of  $0.1241  per 
dth.  The  monthly  D-1  demand  rate  and 
the  D-2  demand  rate  remain  unchanged 
from  those  contained  in  the  previously 
mentioned  Annual  PGA.  The  monthly 
D-1  demand  rate  refiecls  a  decrease  of 


S0.091  and  the  D-2  demand  rate  refle<.ts 
an  increase  of  $0.0093  from  rates 

currently  in  effect. 

ANR  states  that  copies  of  the  filing 
were  served  upon  all  of  Us  junsdictional 
customers  and  irterested  state 
commissions. 

.Ary  person  desiring  to  be  hea'd  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the 
Corr-niissiori.  825  North  Capitol  Street, 
NE..  Washington,  DC  20426,  in 
accorddr.ce  with  385.214  and  385-211  ol 
the  Commission's  Rules  and 
Regulations.  .A.11  such  motions  or 
protests  should  be  Hied  on  or  before 
April  10, 1992.  Protests  will  be 
considered  by  the  Commission  ;ii 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
m.ust  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Rooin. 
linwood  A.  Watson,  Ir„ 

[FR  Dor.  92-8151  Filed  4-8-92;  8:45  am] 

BILUNG  CODE  6717-01-M 


(DocSfet  No.  TW92-5-48-0001 

ANR  Pipeline  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

April  2, 1992. 

Take  notice  that  ANR  Pipeline 
Company  (•■ANR"),  on  March  31,  1992 
tendered  for  filing  as  part  of  its  PT.KC 
Gas  Tariff,  six  copies  the  following  lariff 
sheets  which  ANR  proposes  to  be 
effective  May  1, 1992: 

Original  Volume  No.  1 
Fifty-Ninth  Revised  Sheet  No.  18 
Original  Volume  No.  1-A 
Fourteenth  Revised  Sheet  No.  6 

Original  Volume  No.  2 

Fo'irteenth  Pevised  Sheet  No.  16 
Fourteenth  Revised  Sheet  No.  17 
Fourteenth  Revised  Sheet  No.  18 
Fourteenth  Revised  Sheet  No.  19 
Sixteenth  Revised  Sheet  No.  20 
Fifteenth  Revised  Sheet  No.  21 
Eleventh  Revised  Sheet  No.  22 

Original  Volume  No.  3 
Eighth  Revised  Sheet  No.  5 

ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  to  adjust  the 
Volumetric  Buyout  Duydown  Surcharge 
applicable  to  all  of  A.NR  s  Rate 
Schedules,  and  the  Upstream  Pipeline 
Surcharge  applicable  to  ANR's  sales 
customers,  commencing  May  1, 1992. 
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ANR  states  that  each  of  its  Volume 
Nos.  1,  1-A,  2  and  3  customers  and 
interested  State  Commissions  has  beer 
app-nsed  of  this  filing  via  U.S.  Mail. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the 
Ccm.mission.  825  .\.  Capitol  Street.  N'E 
Washington.  DC  20426  by  April  9,  1992. 
in  accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214) 
Pretests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary: 
|FR  Dec  9:-€Tl  F,!ed  4-9-92;  6:45  am] 

B1U.INQ  CODE  6717-01-11 


[Docket  No.  RP92-3-004I 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  !n  FERC  Gas  Tariff 

Apra  3.  1992. 

Take  notice  that  on  March  30,  1992 
Columbia  Gas  Transmission 
Corporation  (Columbia)  filed  a  motion 
to  place  its  suspended  rates  in  this 
proceeding  into  effect  on  April  1,  1992, 
and  tendered  for  filing  the  revised  tariff 
sheets  to  its  FFJ^C  Gas  Tarnff,  First 
Revised  Volume  No.  1  and  Original 
\'oiume  No.  2,  listed  in  appendix  A.  The 
revised  tariff  sheets  bear  an  issue  date 
of  Ma'ch  30,  1992,  and  a  proposed 
effective  date  of  April  1.  1992. 

This  revised  filing  is  being  made  in 
accordance  with  the  suspension  o-der 
and  Section  154,6'(a)  of  the 
Commission's  Regulations.  A  revised 
Rate  Schedule  X-134  is  included  in  the 
Volume  No.  2  tariff  sheets  to  be  effective 
April  1,  1992.  It  is  being  revised  to 
comport  with  the  Com.mission's 
November  27, 1991  Order  in 
consolidated  Docket  No.  RP91-161. 

Columbia  states  that  copies  of  the 
filing  were  ser\'ed  by  Columbia  upon 
each  wholesale  customers,  i.nterested 
state  commissions  and  each  of  the 
parties  set  forth  on  the  Official  Service 
List  in  the  consolidated  proceedings 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Com.mission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 


on  or  before  April  10,  1992,  Protests  will 

be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

p-ote.stants  parties  to  the  proceeding. 

Copies  cf  this  fili.-ig  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lmwood  A.  Watsoa  Jr., 

Acl:.':^  Sf'^relary . 

|ra  Doc  92-6150  Filed  4-8-92;  8:45  am) 

BILLIW3  coot  BT17-ei-«l 


[Docket  No  RP92-2-0041 

Columbia  Gulf  Transmission  Co 
Proposed  Changes  in  FERC  Gas  Tanf  t 

April  3. 1992. 

Take  notice  that  Columbia  Gulf 
Transmission  Company  (Columbia  Gulf) 
on  March  30,  1992  tendered  for  filing 
Substitute  Second  Revised  Fourth  Sheet 
No.  021  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No,  1  to  become 
effective  April  1, 1992 

Colum.bia  Gulf  states  that  it  is  filing 
the  referenced  tariff  sheet  in  order  to 
place  into  effect  the  rates  and  tariff 
provisions  suspended  by  Commission 
Order  issued  October  31. 1991  in  this 
proceeding, 

Columbia  Gulf  states  that  the  tariff 
sheet  filed  herein  uses  the  same  base 
and  test  periods  and  cost  of  service 
underlying  the  filings  in  Docket  No. 
RP91-1«M)00,  ct  0/ ,  and  reflects  the 
level  of  purchased  gas  costs  in  the  most 
recent  Piirchased  Gas  Cost  Adjustment 
filing  of  Columbia  Gas  Transmission 
Corporation  (Colu.mbia).  filed  in  Docket 
No.  TF92-3-21  on  March  10, 1992. 

A  copy  of  this  filing  was  served  upon 
all  Columbia  Gulfs  jurisdictional 
customers,  interested  state  commissions 
and  to  each  of  the  parties  set  forth  on 
the  Official  Service  List  in  this 
proceeding. 

Any  person  desin.ng  to  be  heard  or  to 
protest  said  fling  should  fie  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Bulilding,  825  North 
Capitol  Street.  NE,,  Washington.  DC 
2(.M26.  in  accordance  with  §S  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  Ail  such 
motions  or  protests  should  he  filed  on  or 
before  April  10,  1992,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Colum.bia  Gulfs  filing  are  (^n  fie  w  (f 


the  Commission  and  are  available  for 

public  inspertinn. 

l,ir:wtK>d  \   Walnot..  |' 

Acting  Secretary. 

[FR  Doc.  92-8154  Filed  4-8-92;  B:45amJ 

BuxiNQ  COW  trir-oi-M 


Doch et  No  R.P9  t  - 1 6  i  ^>08 

Columbia  Gas  Transmission  Corp 
Proposed  Changes  m  FERC  Gas  Tari?* 

April  3. 1902. 

Take  notice  that  on  March  30. 1992. 
Columbia  Gas  Transmission 
Corporation  (Columbia)  filed  revised 
tariff  sheets  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1  and  Original 
Volume  No.  2.  listed  in  appendix  A 
attached  to  the  filing.  The  revised  tariff 
sheets  bear  an  issue  date  of  March  30. 
1992.  and  a  proposed  effective  date  of 
December  1, 1991. 

Columbia  states  that  the  filing  is  being 
made  in  compliance  with  the  March  4 
order  issued  in  these  proceedings,  and 
establishes  new  rates  effective 
December  1. 1991. 

Columbia  also  states  that  it  is  refiling 
certain  tariff  sheets  to  correct  a 
pagination  problem  resulting  from  the 
Commission's  rejection  of  Second 
Revised  Sheet  No  131  in  the  November 
27, 1991  Order  on  Rehearing  and 
Technical  Conference. 

Columbia  also  explains  the 
circumstances  regaixling  payment  of  ad 
valorem  and  other  related  taxes  as 
required  by  the  March  4. 1992  order. 

Columbia  states  that  copies  of  the 
filing  were  served  by  Columbia  upon 
each  wholesale  customers,  interested 
state  commissions  and  each  of  the 
parties  set  forth  on  the  Official  Service 
List  in  the  consolidated  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20428,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  April  10. 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  pariies  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A  V\albou.  Jr., 
Acting  Secretary. 

(FR  Doc.  92-8147  Filed  4-8-92;  8:45  amj 
e'Liiwj  cocif  «"'^*i-ii 
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[Docket  No,  TO92-3-23-000 

Eastern  Shore  Natural  Gas  Co 
Proposed  Changes  in  FERC  Gas 


ntf 


April  2. 1992. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Con\pany  (ESNG)  tendered 
for  fiHng  on  March  31, 1992  certain 
revised  tariff  sheets  included  in 
Appendix  A  attached  to  the  filing.  Such 
sheets  are  proposed  to  be  effective  May 
1, 1992. 

ESNG  states  that  such  tariff  sheets  are 
being  filing  pursuant  to  §  154.308  of  the 
Commission's  regulations  and  55  21.2 
and  21.4  of  the  General  Terms  and 
Conditions  of  ESNG's  FERC  Gas  Tariff 
to  reflect  changes  in  ESNG's 
jurisdictional  rates.  The  sales  rates  set 
forth  thereon  reflect  a  decrease  of 
$0.5668  per  dt  in  the  Commodity  Charge 
and  a  decrease  of  S0.1107  per  dt  in  the 
Demand  Charge,  all  as  measured  against 
ESNG's  previously  scheduled  PGA  filing 
in  Docket  No.  TQ92-2-23-000.  et.  al.  as 
filed  on  December  20, 1991  and 
approved  to  be  effective  on  February  1. 
1992. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
.April  9, 1992.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
^or  public  inspection. 
Linwood  A.  Watson,  Jr.,  I 

Acting  Secretary. 
'FR  Doc.  92-«172  Filed  4-8-92:  8:45  am) 

BSU-iNQ  COOE  6717-01-I* 


[Docket  No  RP92-''1S-0W 

El  Paso  Natural  Gas  Co    Comoliance 
Filing 

April  2. 1992. 

Take  notice  that  on  March  31. 1992.  El 
Paso  Natural  Gas  Company  ("El  Paso"). 
tendered  for  filing,  pursuant  to  part  154 
of  the  Federal  Energy  Regulatory 
Commission's  ("Commission") 
Regulations  Under  the  Natural  Gas  Act 


and  in  compliance  with  ordering 
paragraph  (A)(1)  of  the  Commission's 
order  issued  March  25. 1992  at  Docket 
No.  RP92-115-000  certain  tariff  sheets  to 
become  effective  April  1, 1992. 

El  Paso  states  that  on  February  14. 
1992  at  Docket  No.  RP92-115-000.  El 
Paso  filed  with  the  Commission  certain 
tariff  sheets  to  become  effective  April  1, 
1992  and  May  1. 1992  in  order  to  update 
its  take-or-pay  volumetric  surcharge  and 
monthly  fixed  charges.  Ordering 
paragraph  (A)(1)  of  the  March  25, 1992 
order  provided  for  the  acceptance  and 
suspension,  subject  to  refund,  of  such 
tariff  sheets,  subject  to  El  Paso  filing 
within  fifteen  (15)  days  of  the  date  of  the 
order,  revised  tariff  sheets  refiecting  the 
S4.2  million  rate  reduction  due  to  the 
true-up  overcoUection  over  the 
upcoming  twelve  (12)  month  period, 
rather  than  the  six-month  period 
proposed.  Accordingly,  El  Paso  has 
recalculated  its  take-or-pay  volumetric 
surcharge  to  credit  the  Sl.2  million 
overcoUection  over  a  twelve  (12)  month 
period  commencing  April  1, 1992.  Such 
recalculation  results  in  a  Throughout 
Surcharge  of  $0.0388  per  dth,  effective 
April  1, 1992.  instead  of  a  Throughout 
Surcharge  of  $0.0355  per  dth  as 
originally  proposed. 

El  Paso  requested  waiver  of  the 
Commission's  Regulations,  as 
appropriate,  in  order  that  the  tendered 
tariff  sheets  may  become  effective  April 
1. 1992.  the  same  date  as  authorized  by 
the  Commission's  order  issued  March 
25. 1992  at  Docket  No.  RP92-115-000. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  interstate  pipeline 
system  transportation  and  sales 
customers  of  El  Paso  and  interested 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  April  9, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  |r., 

Acting  Secretary. 

[FR  Doc.  92-8173  Filed  4-8-92;  8:45  am] 

BIU.ING  COOC  8717-01-11 


[Docket  Nos.  TA92-1-34-001  and  T032-3- 
34-0001 

Florida  Gas  Transmission  Co., 
Proposed  Changes  In  FERC  Gas  Tanff 

April  3, 1992. 

Take  notice  that  on  March  31. 1992 
Florida  Gas  Transmission  Company 
("FGT")  tendered  for  filing  the  following 
tariff  sheet  to  become  part  of  its  FERC  ■ 
Gas  Tariff  effective  May  1. 1992. 

FERC  Gas  Tariff,  Second  Revised  Volume 

No.  1 

Substitute  Twenty-Fifth  Revised  Sheet  No.  8 

FGT  states  that  FGT  has  filed  the 
above-referenced  tariff  sheet  to  reflect  a 
revision  to  the  current  adjustment 
contained  in  FGT's  Annual  PGA  in 
Docket  No.  TA92-1-34-000  filed  on 
February  28. 1992  as  permitted  by 
§  154.305(c)(iii)(4). 

The  current  adjustment,  contained 
herein,  refiects  FGT's  revised  projected 
cost  of  gas  for  the  period  May  1, 1992- 
July  31. 1992.  As  shown  on  Schedule  Ql, 
FGT  projects  an  average  cost  of 
purchased  gas  of  Sl.9:33/MMB;a 
saturated,  as  compared  to  the  $1.7375/ 
MMBtu  saturated  reflected  in  the 
February  28, 1992  filing. 

FGT  also  states  that  it  has  filed 
certain  schedules  in  accordance  with 
FERC  Form  No.  542-PGA  (Revised).  FGT 
has  submitted  a  diskette  containing  such 
schedules. 

FGT  states  that  a  copy  of  its  filing  has 
been  served  on  all  customers  receiving 
gas  under  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  and  interested 
State  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426  in  accordance  with  |  §  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  A!!  such  motions  or 
protests  should  be  filed  on  or  before 
April  10. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr.,  ' 

Acting  Secretary. 
[FR  Doc.  92-8149  Filed  4-8-92:  8:45  am] 

BILL'NG  CODE   6T-7-01-M 
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(Docket  Mo».  RP91-187-000  and  CP91- 
2448-000] 


Commission  and  ;i-e  available  for  public    (Oocxet  No  QF92-9&-OO01 


Florida  Ga«  Transmission  Co. 
Settlement  Conferer>ce 


Informal 


April  2.  1391 

Take  notice  that  a  conference  will  be 
convened  in  the  above-referenced 
proceedings  on  April  13, 1992.  at  1  p.m.. 
and  cont'.n-jmg  at  10  a.m.,  on  April  14, 
1992,  and  on  Apr;!  15,  1992.  at  the  officer 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Strer t.  \E., 
Washington.  DC,  for  the  pu.-pose  of 
exploring  the  possible  settlement  of  the 
issues  in  this  proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102!c),  or  ary  participant,  as  defined 
by  18  CFR  385.-l62;bl.  js  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  [1P  CFR 
385.214), 

For  additional  information,  please 
contact  Warren  C  Wood  at  (202)  208- 
2091  or  Donald  Williams  at  (202)  208- 
0743. 

Liowood  \.  VVateoo.  jr.. 
Acting  Secretary. 
[FR  Doc  32-6174  Filed  i~P^K.  8:45  am] 

8ILUMG  CODE  S7n-«1-« 


!  Docket  No.  QF87-277-0031 

Grayling  Generating  Station  Limited 
Partnersttip;  Anr»endment  to  Filing 

.\pn\  2.  ;992. 

On  March  12, 1992.  Gra.siinj^ 
Generating  Station  Limited  Partnership 
tendered  for  filing  an  amendment  to  its 
filing  m  this  docket.  No  determination 
has  been  made  that  the  submittal 
constitutes  a  complete  fihng 

The  amendment  p.-ovides  additional 
information  pertaining  primarily  to  the 
ownership  structure  of  the  small  power 
production  facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  FInergy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  All  such 
motions  or  protests  must  be  filed  by 
Apnl  15, 1992,  and  must  be  served  on 
the  applicant.  Protests  will  be 
considered  by  the  Com.mission  m 
determining  the  appropriate  action  to  be 
taken  but  wll  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  part} 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


inspection. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

(FR  Doc  92-8162  Filed  4-8-92;  8:45  am] 

BILUNS  CODE  C717-ei-ll 

Docket  No  T092-2  !»-003 

Midwestern  Gas  Transmission  Co  . 
Request  for  Waiver 

April  3.  1992. 

Take  notice  that  on  March  17, 1992. 
Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  a  request 
for  waiver  of  the  Commission's 
December  18. 1991  letter  order  in  the 
captioned  docket  requiring  Midwestern 
to  revise  its  quarterly  PGA  rates.  In  that 
order,  the  Conunission  stated  that 
Midwestem's  rates  rates  appeared  to  be 
based  in  part  on  anticipated  rather  than 
known  and  measurable,  pricing  data. 
Midwestern  was  directed  to  (1)  file  a 
detailed  statement  explaining  why  its 
projected  rates  conform  to  the 
Commission's  regulations,  or  (2j  if 
Midwestern  determined  that  its 
projections  incorrectly  reflected  rates 
which  are  not  known  and  measurable, 
to  file  revised  rates  based  on  corrected 
projections. 

In  support  of  its  request  for  waiver. 
Midwestern  states  that  because  it  filed  a 
flex  PGA  each  month  of  the  subject  PGA 
period,  a  refiling  of  its  Quarterly  PGA 
filing  would  be  of  no  practical  effect  or 
benefit  to  Midwesterns  customers. 
Midwestern  states  further  that  as  a 
result  of  the  Commission's  orders,  it 
now  understands  the  Commission's 
preferred  method  of  determining  spot 
prices  to  be  included  in  gas  cost 
projections  based  on  known  and 
measurable  prices,  and  will  seek  to 
comply  with  such  methodology  in 
subsequent  filings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fedf  ra!  F.nerRv  Regulatory  Commission. 
825  North  Ca;  :to!  Street  NW., 
Washmp'on,  DC  20428,  in  accordance 
With  pule  211  of  the  Com.massion's  Rules 
of  Practice  and  Procedure  18  CFH 
385  211  All  such  protests  should  be  filed 
on  or  before  Apnl  10  1992  Protests  will 
be  considered  by  the  Commassion  in 
determining  the  appropriate  action  to  be 
iaken.  but  will  not  8er\'e  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Co.'-,m'.s8ion  and  art>  available  for  public 
inspection 

Linvkood  \.  V^atson,  Jr.. 
Acimg  Secretary. 
(FR  Doc.  92-8145  Filed  4-8-92:  8:45  am] 

BiUJJK!  coot  S717-01-II 


Anions  State  Board  of  Directors  for 

Community  Colleges,  Appiicatior  *0' 
Commission  Certification  of  Qualify ing 
Status  o'  »  Cogenefatton  f'acHtty 

April  2. 1992. 

On  March  8, 1992,  as  amended  on 
March  30. 1992.  Arizona  State  Board  of 
Directors  for  Community  Colleges,  c/o 
Maricopa  County  Community  College 
District.  College  District  3225  N.  Central 
Avenue,  suite  810,  Phoenix.  Arizona 
85012.  submitted  for  filing  an  application 
for  certification  of  a  facihty  as  a 
qualifying  congeneration  facility 
pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  Estrella  Mtn. 
Community  College  in  Phoenix.  Arizona. 
This  facility  will  consist  of  two  (2) 
induction  generator  units  with  natural 
gas  driven  reciprocating  engines  and 
one  heat  recovery  steam  generator.  The 
useful  thermal  output  for  the  facility  will 
be  used  for  building  heating  and  cooling 
via  absorption  chillers.  The  net  electric 
power  production  capacity  will  be  546 
kilowatts.  The  facility  is  expected  to 
commence  operation  in  1997. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  or  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  C  orimssion.  825  North 
Capitol  Street.  NE    W  ishir  ston.  DC 
20428,  In  accordancr  u  ,;;  r  .les  211  and 
214  of  the  fn:  mission's  Rules  of 
Practice  and  fYocedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
Applicant  Protest  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

LinniHK!  \  Watson,  |r., 
Acting  Secretary. 

(FR  Doc.  92-8163  Filed  4-8-92;  8:45  amj 
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:  Docket  No  RP92- 145-000 

Natural  Gas  Pipeline  Co,  of  Amerxa, 
Proposed  Changes  ^-^  FERC  Gas  T^r-i' 

April  2. 1992. 

Take  notice  that  on  March  31. 1992. 
Natural  Gas  Pipeline  Company  of 
.America  (Natural)  tendered  for  filing  the 
below  listed  tariff  sheets  to  be  part  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1.  to  be  effective  May  1. 1992. 

First  Revised  Sheet  No.  7 
Twelfth  Revised  Sheet  No.  8 
First  Revised  Sheet  No.  8.1 
Seventh  Revised  Sheet  No.  9 
Second  Revised  Sheet  No.  10 
Original  Sheet  No.  lOA 

Natural  states  that  the  tariff  sheets 
are  being  submitted  to  modify  Natural's 
firm  sales  service  under  Rate  Schedule 
DMQ-1  to  provide  Natural  the  flexibility 
to  allow  customers  to  take  up  to  110%  of 
entitlements  without  penalty  during  the 
period  May  1  through  October  31  of 
1992. 

Natural  states  that  a  copy  of  the  filing 
is  being  mailed  to  Natural's 
jurisdictional  sales  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Comjnission,  825 
North  Capitol  Street.  NT;..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  9. 1992.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
IFT?  D-"-  'J''.-8167  Filed  4-8-92:  8:45  am) 

SiL.^HG  :C0€  6717-01-M 

'Docket  No  TQ^J-e-59-0001 

Northern  Natural  Gas  Co..  c>foposed 
Changes  in  FERC  Gas  Tariff 

April  2.  1992. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern),  on  March  31, 
1992  tendered  for  filing  changes  in  its 
F.E.R.C.  Gas  Tariff.  Third  Revised 
Volume  No.  1  (Volume  No.  1  Tariff)  and 
O-iginal  Volume  No.  2  (Volume  No.  2 
Tariff). 


Northern  is  filing  the  revised  tariff 
sheets  to  adjust  its  Base  Average  Gas 
Purchase  Cost  in  accordance  with  the 
Quarterly  PGA  filing  requirements 
codified  by  the  Commission's  Order 
Nos.  483  and  483-A.  The  instant  filing 
reflects  a  Base  Average  Gas  Purchase 
Cost  of  $1.5159  per  MMBtu  to  be 
effective  April  1  through  June  30, 1992. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
jurisdictional  sales  customers  and 
interested  stale  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFP 
385.214  and  385.211  of  the  Commission  s 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  9. 1992.  Protests  will  be  considered 
by  the  Commissionrln  determing  the 
appropriate  action  \p  be  taken,  but  will 
not  serve  to  make  pi^testants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  public 
reference  room. 
Linwood  A.  Watson,  ]t.. 
Acting  Secretary. 
[FR  Doc.  92-8175  Filed  4-8-92;  8:45  am) 

BILUNG  COOe  6717-01-M 


385.214  and  385. 211  of  the  Commission's . 
Rules  of  Practice  and  Procedure.  All 
such  motions  or  protests  should  be  filed 
on  or  before  April  9.  1992.  Protes's  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

Linwood  A.  Watscn,  Jr.. 
Acting  Secretary. 
[FR  Doc.  92-8176  Filed  4-8-92;  8:45  am] 

BIUJMG  COOe  6717-01-«l 


;  Docket  No.  TQ92- 3-86-000] 


ssior.  Co..  Change 
j?,n*  Jo  Purchased 


Pacific  Ga:-.>  '"r/u-'s-r: 
in  Sates  Rates  P  s 
Gas  Adjustment 

April  2, 1992. 

Take  notice  that  on  March  31. 1992. 
Pacific  Gas  Transmission  Company 
(PGT)  submitted  for  filing  pursuant  to 
part  154  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  a  proposed  change  in  rates 
applicable  to  service  rendered  under 
Rate  Schedule  Pl^l.  affected  by  and 
subject  to  Paragraph  21,  "Purchased  Gas 
Cost  Adjustment"  (PGA),  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 
Such  rates  are  proposed  to  become 
effective  May  1. 1992. 

PGT  states  that  copies  of  the  filing 
were  served  upon  PGTs  jurisdictional 
sales  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NT.,  Washington, 
DC  20426,  in  accordance  with  Sections 


!  Docket  No.  CI89- 343-000  i 

Phillips  66  Natural  Gas  Co.; 
Rescheduling  of  Technical  Conference 

April  2. 1992. 

Take  notice  that  a  technical 
conference  scheduled  in  the  above 
docket  has  been  rescheduled  to  April  21. 
1992.  The  original  notice  of  technical 
conference  dated  March  20,  1992,  and 
published  in  the  Federal  Register  on 
March  27. 1992  (57  FR  106.59),  provides 
additional  details. 

Attendance  at  the  technical 
conference  will  be  limited  to  parties  to 
the  proceeding  and  the  Commission 
staff.  The  conference  will  be  held  at  10 
a,m.  at  810  First  Street,  NE.  Washington, 
DC.  The  room  number  where  the 
conference  will  be  held  will  be  posted 
on  the  first  floor  in  that  building  on  the 
day  of  the  conference.  For  further 
information,  contact  Daniel  Plumb  at 
202-208-0110. 
Linwood  \.  Watson  jr . 
Acting  Secretary. 
(FR  Doc.  92^164  Filed  4-8-92;  8:45  amj 

BIU.ING  COO€  6717-01-11 


[Docket  No.  CP92-25»-000;  et  al  ] 

Sumas  International  Pipeline  Inc.; 
et  ai.;  Technical  Conference 

April  2,  1992. 

Take  notice  that  on  April  9, 1992,  at  10 
a.m..  the  Com.Tiission  Staff  will  convene 
a  technical  conference  m  the  above- 
captioned  proceedings  to  discuss  issues 
related  to  the  applications  filed  by 
Sumas  Intematioan!  Pipeline  Inc.  (SIPI) 
in  Docket  No.  CP92-259-000  and 
Northwest  Pipeline  Corporation's 
(Northwest)  Docket  Nos.  CP92-247-000. 
CP92-336-O00  and  CP92-3ft3-000, 

SIPI  is  requesting  authorization  under 
section  3  and  section  7{c)  for  the 
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construction  and  operation  of  facilities. 
and  a  Presidential  Permit.  SIPI  proposes 
to  construct  and  operate  a  new  natural 
gas  pipeline  interconnecting  a  meter  and 
tap.  owned  and  operated  by  Northwest 
near  Sumas,  Washington  to  Canadian 
pipeline  facilities  at  the  Canadian 
border. 

Northwest  filed  in  Docket  No.  CP92- 
247-000  an  application  pursuant  ot 
sections  7(b)  and  7(c)  for  permission  and 
approval  for  temporary  and  partial 
abandonment  of  storage  service  for  thtj 
Washington  Water  Power  Company 
(Water  Power)  and  to  amend 
transportation  service  which  Northwest 
provides  BC  Gas. 

Northwest  filed  in  Docket  No.  CP92- 
336-000.  a  request  for  approval  to 
construct  and  operate  a  new  meter 
station,  to  be  named  the  SIPI  Meter 
Station,  at  its  Sumas  Compressor 
Station  site  in  Whatcom  County, 
Washington 

Northwest  filed  in  Docket  No.  CP92- 
383-000,  a  request  to  abandon  its 
deferred  exchange  service  with 
Westcoast  Energy  Inc..  (Westcoasl)  the 
successor-in-interest  to  Westcoast 
Transmission  Company  Limited. 

The  applicants,  contesting  parties  and 
interested  parties  should  be  prepared  to 
discuss  the  issues  which  have  been 
raised,  including  the  following; 

1.  The  sizing  of  the  proposed  facilities. 

2.  The  ultimate  purpose  of  the 
proposed  pipeline  facilities. 

3.  The  proposal  indicates  that  SIPI 
will  transport  up  to  82.000  Dth/d  for  B  C 
Gas  or  its  affiliates.  If  so  under  what 
authority  will  SIPI  transport  gas  in  the 
remaining  capacity  of  the  pipeline? 

4.  Whether  the  facilities  proposed  by 
SIPI  will  be  open-access. 

5.  The  methodology  as  to  how  is  SIPI's 
cost  of  service  is  calculated. 

6.  Although  .Northwest's  application 
for  the  SIPI  meter  station  projects  a  total 
annual  throughput  of  approximately  23 
Bcf  annually,  the  proposed  meter  station 
has  a  capacity  of  350.{XX)  Mcf/d.  What  is 
the  intended  use  of  the  remaining 
capacity  (104.7  Bcf]  of  the  meter  station. 

7.  Whether  Northwest  is  in 
compliance  with  its  tariff  which  requires 
the  net  present  value  of  the  incremental 
revenues  to  offset  the  cost  of  service  of 
'he  proposed  facilities. 

The  conference  will  be  held  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission.  825  N.  Capit.ol  Street.  NW  . 
Washington,  DC  20426.  All  interested 
parties  are  invited  to  attend. 

For  further  information  contact  the 
Office  of  Pipeline  and  Producer 
Regulation,  Federal  Energy  Regulatory 


Commission,  825  North  Capitol  Street, 

NE    Washington.  DC  20426 

Linwood  .\.  Watson.  )r., 

Acting  Secretory. 

(FR  Doc.  92-8161  Filed  4-8-92;  8:45  am) 

Bia.iNG  coot  e7',7-oi.-« 


[Docket  No»  RP84-82-011   RP92-97  001) 
Tarpon  Transmission  Co  ;  TanH  fh  ng 

April  .3.  1992. 

Take  notice  that  on  April  1, 1992. 
Tarpon  Transmission  Company 
("Tarpon")  tendered  for  filing  with  the 
Commission  as  part  of  its  FERC  Gas 
Tariff.  Original  Volume  No.  1,  Eighth 
Revised  Sheet  No.  2A.  to  be  effective  on 
April  1. 1992.  Tarpon  states  that  it  has 
filed  this  tariff  sheet  (which  reflects  a 
transportation  rate  of  7.50  cents  per  Mcf. 
inclusive  of  a  2.80-cent  per  Mcf  charge 
for  nonrecurring  regulatory  commission 
expenses),  in  compliance  with  Ordering 
Paragraph  (D)  of  the  Commission's 
"Order  Granting  Rehearing  in  Part. 
Denying  Rehearing  in  Part,  and 
Accepting  Compliance  Filing  Subject  to 
Conditions."  issued  March  30, 1992  in 
Docket  Nos.  RP92-97-000  and  RP84-82- 
005  (Remand). 

Tarpon  also  submitted  for  filing  First 
Revised  Sheet  No.  86A  (the  rate  exhibit 
to  Tarpon's  ITS  pro  forma  contract)  and 
Second  Revised  Sheet  No.  96A  (the  rate 
exhibit  to  Tarpon's  FTS  pro  forma 
contract)  to  reflect  Tarpon's  compliance 
rate,  including  the  charge  for 
nonrecurring  regulatory  commission 
expense,  as  well  as  the  new  reservation 
of  rights  to  which  the  compliance  rate  is 
subject.  Tarpon  requests  that  the 
Commission  grant  any  waivers 
necessary  to  make  these  sheets  effective 
on  April  1,  1992. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20428.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  F^rocedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  April  10, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  92-8148  Filed  4-8-92;  8:45  am| 


'Docket  No  TA92-'^ -5'5-OOC 

Questar  Pipeline  Co  ,  Rate  Chang»» 

April  2. 1992. 

Take  notice  that  on  March  31, 1992, 
Questar  Pipeline  Company  tendered  for 
filing  and  acceptance  Nineteenth 
Revised  Sheet  No.  12  to  its  FERC  Gas 
Tariff.  Original  Volume  No.  1.  to  be 
effective  June  1. 1992. 

Questar  states  that  the  purpose  of  this 
filing  is  to  adjust  the  purchased  gas  cost 
under  its  sale-for-rcsale  Rate  Schedule 
CD-I  effective  June  1, 1992. 

Questar  states  that  Nineteenth 
Revised  Sheet  No.  12  shows  a 
commodity  base  cost  of  purchased  gas 
as  adjusted  of  $3.18261 /Dth  which  is 
$0.46364/Dth  higher  than  the  currently 
effective  rate  of  $2.71897/Dth.  The 
demand  base  cost  of  purchased  gas  as 
adjusted  remains  unchanged  at 
$0.00675/Dth.  The  negative  surcharge 
adjustment  is  increased  S0.13830/Dth 
from  ($0.04690) /Dth  to  (S0.18520)/Dth. 
effective  June  1, 1992. 

Questar  states  that  it  has  provided  a 
copy  of  the  filing  to  Mountain  Fuel 
Supply  Company  and  interested  state 
public  service  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20002,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211).  All 
such  protests  should  be  filed  on  or 
before  April  17, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parlies  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  )r.. 
Acting  Secretary. 
[FR  nrvr  Q?_8177  Filed  4-8-92:  8:45  am] 

BILLING    COr>f    t717-01-M 


!  Docket  No   SA92''  3-000' 

Rotherwood  Eastej  Gas  Storage 

Services,  Petition  for  Statf  ,Adiustn';er,i 
Under  Section  502ic: 

April  3. 1992. 

Take  notice  that  on  March  31. 1992. 
Rotherwood  Eastex  Gas  Storage 
Services  (REGSS).  a  Texas  Intrastate 
Pipeline,  filed  with  the  Commission  a 
petition  for  adjustment  pursuant  to 
section  502(c)  of  the  Natural  Gas  Policy 


12310 


Federal  Register   '  Vol.  57.  No.  69  /  Thursday,  April  9,  1992  /  Notices 


Act  of  1978  (NGPA)  and  part  365 
(Subpart  K)  of  the  Commission's 
regulations  to  permit  REGSS  to  charge 
if»existing  intrastate  transportation  rate 
for  comparable  storage  and  related 
transportaion  services  performed 
pursuant  to  section  311  of  the  NGPA. 

In  support  of  its  petition,  REGSS 
slates  that  it  currently  provides  firm  and 
interruptible  intrastate  storage  and 
related  transportation  services  within 
t.he  State  of  Texas.  REGSS'  tariffs  for 
such  services  are  on  file  with  the  Texas 
Railroad  Commission.  REGSS  here 
seeks  an  adjustment  to  allow  it  to  use  an 
e\ist;ng  tariff  currently  on  file  with  the 
Texas  Railroad  Commission  as  the  fair 
and  equitable  rate  for  storage  and 
related  transportation  services  to  be 
performed  under  section  311  of  the 
NGPA. 

Any  person  desiring  to  be  heard  or 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  v\'ith  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
dnd  211  of  the  Commission's  Rules  of 
practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  April  10. 1992.  All  protests  filed 
will  be  considered,  but  will  not  serve  to 
rr..^ke  prolestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules.  Copies  of  this 
petition  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Linwood  A.  Wataoc.  Jr., 
Actirg  Secretary. 
(FR  Doc.  92-8152  Filed  4-*-92;  8:45  am) 

BtlUtW  COC€  8717-01-11 


(Docket  No   RP92-M8-0001 

South  Georgia  Natu-a!  Gas  C 
c*  Filing 


-  .  Mo*':e 


Aprils.  1992. 

Take  notice  that  on  March  31, 1992, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  filed  a  request  for 
waiver  of  the  quarterly  purchased  gas 
adjustment  (PGA)  filing  requirements  of 
5  154.308  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations  and  a  request  that  the  rates 
reflected  in  South  Georgia's  most  recent 
quarterly  PGA  filing  in  Docket  No. 
TQ92-4-8-000  be  allowed  to  remain  in 
effect  until  such  time  as  the  Commission 
acts  upon  Southern  Natural  Gas 
Company's  (Southern)  application  in 
Docket  No.  CP92-311-000. 
I     In  support  of  this  request.  South 


Georgia  states  that  Southern  filed  an 
application  with  the  Commission  on 
January  21. 1992.  in  Docket  No.  CP92- 
311-000,  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Southern  to  provide  new  firm  sales 
service  to  South  Georgia's  remaining 
firm  jurisdictional  sales  customers  and  a 
corresponding  abandonment  of  the 
remaining  Contract  Demand  Southern 
currently  sells  to  South  Georgia. 
Southern  requested  an  effective  date  of 
March  1, 1992.  To  date.  Southern  has  not 
received  an  order  in  the  subject 
proceeding.  Once  Southern  receives  the 
authorization.  South  Georgia  states  that 
it  expects  to  file  within  thirty  (30)  days  a 
proposal  with  the  Commission  for  the 
disposition  of  the  deferred  costs 
associated  with  South  Georgia's 
purchased  gas  cost  adjustments  and  the 
balance  of  South  Georgia's  Account  191. 

South  Georgia  states  that  copies  of  the 
filing  will  be  served  upon  all  of  South 
Georgia's  jurisdictional  purchasers, 
interested  state  commissions  and 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (Sections  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  10, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wataon,  Jr.. 
Acting  Secretary. 
[FR  Doc.  92-8141  Filed  4-a-«2:  8:45  am) 

BILUNO  COOE  e717-0t-ll 

[Docket  No.  TM92-4-7-000] 

Southern  Natural  Gas  Co-.  Notice  of 
Proposed  G.^iar.ges  :n  FERC  Gas  Tariff 

April  3. 1992. 

Take  notice  that  on  March  31. 1992. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  revised  sheets  to  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1: 

One  Hundred  Fifieenth  Revised  Sheet  No.  4A 
Twenty  Eighth  Revised  Sheet  No.  4B 
Eleventh  Revised  Sheet  No.  4B.01 
Eleventh  Revised  Sheet  No.  4B,02 


Eleventh  Revised  Sheet  No.  48.03 
Third  Rpvis^d  Sheet  No  4B  04 
Th-rd  Rpvised  Sht>et  No  4B.05 
Thini  Revised  Shee!  No,  4B  06 
Thirty  Fourth  Revi-sed  Sheet  Ni.  4) 
Tenth  Revised  Sheet  No,  45P 

Southern  sin\cs  that  the  above- 
referenced  tariff  sheets  are  being  filed 
with  a  proposed  effective  date  of  May  1, 
1992.  in  compliance  with  the 
requirements  of  the  Stipulation  and 
Agreement  approved  by  Commission 
order  of  March  23.  1989  in  Docket  Nos. 
PP8,V'8-000.  et  a!. 

The  proposed  tariff  sheets  reflect 
adjustments  to  Southern's  fixed  take-or- 
pay  surcharge  in  order  to  reconcile 
projected  interest  recovered  during  the 
past  twelve-month  period  with 
Commission  prescribed  interest  rates  in 
effect  during  the  penod.  and  to  adjust 
the  projected  intcrpst  for  the  twelve- 
month period  commoncing  May  1. 1992 
to  conform  to  the  currently  effective 
Commission  interest  rate.  The  proposed 
tariff  sheets  also  reflect  a  revised 
volumetric  take-or-pay  surcharge  of 
7.666<  per  VfMBtu.  resulting  from  the 
reconciliation  of  projected  interest 
collected  during  the  preceding  twelve- 
month period  with  Commission 
prescribed  interest  rates  in  effect  during 
that  period,  and  the  recomputation  of 
the  surcharge  to  reflect  an  interest 
projection  consistent  with  the  currently 
effective  Commission  prescribed 
interest  rate. 

Southern  states  that  copies  of  the 
filing  were  sened  upon  Southern's 
jurisdictional  purchasers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,.NE,  Washington. 
DC  20426.  ill  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (Section  385.214, 
385  211)  .Ml  such  petitions  or  protests 
should  be  filed  on  or  before  April  10, 
1992.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection, 
linwood  A.  Watson.  Ir, 
Acting  StxivCory. 
[FR  Doc.  92-ai40  Filed  4-8-92;  8:45  amj 
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[Docket  No.  TQ92-3- 17-000 1 


Texas  Eastern  Transmission  Corp.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

April  3, 199i 

Take  notice  that  Te\;is  Eastern 
i  ransmission  Corporation  (Texas 
Eastern)  on  March  31.  1992  tendered  for 
filing  as  part  of  its  FERC  Cas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
of  the  following  tariff  sheets: 

Fortieth  Revised  Sheet  No.  50.1 
Forty-fourth  Revised  Sheet  No.  50,2 
Twenty-ninth  Revised  Sheet  No.  50A.1 
Twenty-ninth  Revised  Sheet  Na  50B.1 
Thirtieth  Revised  Sheet  No.  50C  1 
Thirtieth  Revised  Sheet  No.  50D.1 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  May  1.  1992. 

Texas  Eastern  states  that  the  tariff 
sheets  are  being  filed  pursuant  to 
Section  23,  Purchased  Gas  Cost 
Adjustment,  contained  in  the  General 
Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff.  This  filing 
constitutes  Texas  Eastern's  regular 
quarterly  PGA  filing  to  be  effective  May 
1. 1992  pursuant  to  Ifl  CFR  154,308. 

Texas  Eastern  states  that  the  PGA 
changes  proposed  in  this  filing  include  a 
Demand  current  adjustment  decrease 
equal  to  SD,048/dth  and  a  Commodity 
current  adjustment  decrease  equal  to 
S0.4554/dth  based  upon  the  change  in 
Texas  Eastern's  projected  quarterly  cost 
of  purchased  gas  from  Texas  Eastern's 
February  1,  1992  annual  filing  in  Docket 
NO.TA92-1-17. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all 
Authorized  Purchasers  of  Natural  Gas 
from.  Texas  Eastern  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington. 


DC.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
cr  protests  should  be  filed  on  or  before 
April  10,  1992,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  a  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  \.  VVaLson.  Jr.. 
Acting  Secretary. 
[FR  Doc,  92-*1'53  Filed  4-8-92;  8:45  am| 

BILUNQ  CODE  8717-01-11 


[Docket  No  CP92-184-O01) 

Texas  Eastern  Transmission  Corp  ; 
Notice  of  Amendment 

April  2, 1992. 

Take  notice  that  on  March  31. 1991. 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  P.O.  Box 
1642,  Houston.  Texas  77251-1642  filed  in 
Docket  No.  CP92-1 84-001  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  an 
amendment  to  its  application  for  a 
certificate  of  public  convenience  and 
necessity  filed  November  15. 1991,  in 
Docket  .No.  CP92-184-000.  requesting 
authority  to  phase  the  proposed  project 
and  to  revise  the  proposed  rates  and  the 
timing  of  services  and  facility 
construction  to  reflect  the  effect  of  the 
proposed  phasing,  all  as  more  fully  set 
forth  in  the  application,  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Eastern  explains  that  in  Docket 
No.  CP92-184-O00,  it  requested  authority 
to:  (a)  Perform  a  new  firm  transportation 
sevice  for  six  customers;  (b)  construct 
and  operate  the  associated  incremental 


facilities  required  to  perform  the  service; 
and  (c)  to  coordinate  on  behalf  of  the 
shippers,  if  requested,  the  nominating, 
balancing  and  billing  functions  with  the 
upstream  transporters  to  give  the 
shippers  a  "one-stop"  firm 
transportation  service.  Texas  Eastern 
stated  that  the  service  would  be 
provided  under  a  new  firm 
transportation  Rate  Schedule  FTS-3, 
which,  when  coupled  with 
transportation  on  upstream  pipelines 
would  provide  access  to  domestic  gas 
supplies  in  the  Gulf  Coast  area  in  the 
vicinity  of  Trunkline  Gas  Company's 
(Trunkline)  facilities,  and  the  Arkoma 
basin  through  available  pipeline 
capacity.  Texas  Eastern  stated  that  its 
FTS-3  proposal  was  intended  to  provide 
6  Northeast  shippers  with  access  to  a 
variety  of  domestic  supply  sources  using 
several  pipeline  transporters,  while  at 
the  same  time  oilering  the 
administrative  convenience  of  using  a 
single  pipeline.  Based  on  the  varying 
needs  of  the  shippers,  Texas  Eastern 
proposed  to  implement  service,  rates, 
and  construction  of  facilities  over  a 
three-year  period,  beginning  in  1993. 
Texas  Eastern  states  that  since  the 
filing  of  its  application  in  Docket  No. 
CP92-184-000.  while  the  overall  shipper 
need  for  service  (and  facilities)  has  not 
changed,  the  timing  of  the  need  for  the 
gas  has.  To  reflect  these  changes.  Texas 
Eastern  now  proposes  to  modify  its 
service  and  construction  schedule  and 
the  underlying  rates.  Texas  Eastern  also 
proposes  that  the  Commission  authorize 
the  construction  and  service  in  two 
distinct  phases.  Service  and  related 
facilities  proposed  for  1993  and  1994  are 
included  in  Phase  I  and  1995  service  and 
facilities  are  classified  as  Phase  II.  As 
modified,  the  customers,  the 
transportation  quantities  subscribed  by 
each,  and  the  year(8)  during  which 
service  would  be  implemented  are  as 
shown  below. 


Ptiasel 

PhaaaH 

Stiippef 

11/93 
DTH/day 

11/94 

iocrememal 

DTH/day 

11/95 

woamantal 

DTH/day 

Total  DTH/ 

<Jay 

'JGi  Ccrpofa'ion                                     

40,000 

25.000 

40.000 

6.000 

40.000 

Public  Sefv)ce  Etecmc  &  Gas  Company ...  „  „ 

!3cimarva  Powef  &  Light  Company „ _ 

75.000 

- 

100.000 
40.000 

P^iiacJeipMia  Gas  WorVs 

6.000 

AJdonouin  Gas  Transmissiofi  Corp.' , ., 

45.500 

15.000 

45  500 

Yankee  Gas  Services  Company 

15.000 

30.000 

Total „ 

111,000 

90.000 

60.500 

261.000 

'  Algonquin  has  subscnoed  to  FTS-3  service  on  behaH  of  Boston  Edison  Company  Boston  Edison  and  also  Yankee  Gas  Services  Company  requira 
downstream  transponatjon  t>y  Algonquin  ir  order  to  receive  tnonr  transportatior  volumes  To  provide  stjc^  oowisfreaT'  transportation,  A»gor»q«o  had  filed  a 
companion  application  in  Docket  No  CP92-1 85-000  to  establish  a  new  i^P-i  him  iransportation  rate  scnedm*  a-ic  to  constjuct  associated  incremental  todlitiea. 
Algonquin  r^as  now  also  hied  a  companion  amendment  to  tie  sut»eci  Wir>g  in  Docket  No  CP92-1 85-001  to  re<>ecl  tt>e  pnasir)g  and  schedule  modificatiorw  propoaed 
Dy  Texas  Eastern  it  ts  noted  ttiat  tinai  delivery  o<  Boston  Eaison  s  volumes  remams  det>eodeot  on  CoRimiaaion  ^)proval  oH  a  pending  application  m  Docket  No. 
CP91-952-OO0  m  wtiich  Algonquin  has  proposed  fc  co-^si-jc;  a  10.7  mile  lateral  tc  connect  with  a  proposed  Boston  Edison  combir>ed  cycle  electnc  generating 
facility  m  Weymoutfi  Massachusens 
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It  !3  explained  that  the  tabulation 
showT.  above  essentially  reflects  two 
major  rearrangements  of  service:  (1) 
Service  to  Algonquin  (on  behalf  of 
Boston  Edison)  of  45.500  Dtd  has  been 
moved  back  to  1995  (Phase  U)  from  1994 
and  (2)  Service  to  Public  Service, 
consisting  of  25,000  Dtd.  originally 
scheduled  for  1995,  has  been  shifted 
forward  to  1994  (Phase  I).  Thus,  it  is 
averred,  the  net  effect  of  the  service 
changes  is  that  20,000  Dtd  of  service 
originally  proposed  for  1994,  is  now 
scheduled  in  1995.  Texas  Eastern  states 
that  this  overall  change  has  necessitated 
some  relatively  minor  revisions  to  its 
originally  proposed  construction 
schedule.  Texas  Eastern  states  that  it 
has  accomplished  this  mainly  by 
proposing  to  defer  to  1995  (Phase  II) 
some  of  looping  originally  scheduled  for 
construction  in  1994.  Texas  Eastern 
notes  that  the  proposed  changes  in  its 
construction  schedule  has  slightly 
increased  the  estimated  cost  of  the 
project  from  $280,207,000  to  $282,260,000. 
Texas  Eastern  asserts  that  the  changes 
in  the  proposed  service  implementation 
schedule  and  the  related  increase  in 
total  project  cost  have  also  necessitated 
relatively  minor  adjustments  to  its 
proposed  rates.  The  proposed  rates  are 
now  as  follows: 


party  in  any  hearing  therein  must  file  a 

motion  to  intervene  in  accordance  with 

the  Commission's  Rules.  Any  person 

who  has  heretofore  filed  need  not  file 

again. 

Linwood  A.  Watson,  ]r., 

Acting  Secretary. 

(FR  Doc  92-8178  Filed  4-8-92;  &45  ami 

BnxiNO  cooc  CTtr-Ot-M 


Bate  pef  Dtfi 


1993 


Demand  rate . 
Exce«8  fate  . 


_L 


(20  392 
.6704 


1994 


S21811 
7171 


1995 


$21,727 
.7143 


It  is  stated  that  the  proposed  rates  are 
cumulative  in  nature.  The  initial  rate  for 
rrS-3  service  commencing  November  1. 
:ay4,  reflects  the  depreciated  facihties 
cost  for  the  RTS-3  service  beginning 
November  1, 1993.  and  the  initial  rate  for 
FTS-3  service  commencing  November  1, 
1995,  reflects  the  depreciated  facilities 
cost  for  the  FTS-3  service  commencing 
November  1, 1993,  and  November  1, 
1994. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before  April 
23,  1992,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Nat;iral  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 


for  public  inspection  in  the  Public 

Reference  Room. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

[FR  Doc.  92-8179  Filed  4-8-92:  8:45  am] 

■lUmO  COM  (TIT-Oi-M 


C>CC»9t   No 

TQ9?-?-1(M)O0l 

■^  c  X  3  3  G 1  r 

■^'-a-s.-Tission  Corp. 

Notice 

of  P-OCCH 

s::  C-anges  ;n  FERC  Gas 

Tariff 

April  2. 1992. 

Take  notice  that  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
on  March  31, 1992,  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1: 

Fifty-third  Revised  Sheet  No.  10 
Fifty-third  Revised  Sheet  No.  lOA 
Thirty-fourth  Revised  Sheet  No.  11 
Twenty-fourth  Revised  Sheet  No.  llA 
Twenty-fourth  Revised  Sheet  No.  llB 

Texas  gas  states  that  these  tariff 
sheets  reflect  changes  in  purchased  gas 
costs  pursuant  to  a  Quarteriy  PGA  Rate 
Adjustment  and  are  proposed  to  be 
effective  May  1, 1992.  Texas  Gas  further 
states  that  the  proposed  tariff  sheets 
reflect  a  commodity  rate  decrease  of 
$(.2635)  per  \fMBtu,  a  D-1  demand  rate 
decrease  of  $(.06)  per  MMBtu,  and  SGN 
Standby  rate  decreases  of  $(.0050)  to 
$(.0047)  per  MMBtu  from  the  rates  set 
forth  in  the  Out-of-Cycle  PGA  filed 
February  28, 1992  (Docket  No.  TQ92-2- 
18).  In  addition,  the  instant  filing  reflects 
a  $(.1493)  per  MMBtu  commodity  rate 
decrease  from  the  rates  effective  April  1, 
1992  (Docket  No.  TF92-5-18). 

Texas  Gas  states  that  copies  of  the 
filing  were  served  on  Texas  Gas's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  $S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  protests  or 
motions  should  be  filed  on  or  before 
April  9, 1992.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 


[  Docket  No  RP92- 1 37-00 1 1 

Transcontinental  Gas  Pipe  Line  Corp.: 
Notice  of  Supplemental  Tariff  Filing 

April  2, 1992. 

Take  notice  that  Transcontinental  C.ts 
Pipe  line  Corporation  (Transco) 
tendered  for  filing  on  March  30.  1W2 
certain  revised  tariff  sheets  to  Third 
Revised  Volume  No.  1  and  Original 
Volume  No  2  of  its  FERC  Gas  Tariff. 
The  tariff  sheets,  enumerated  in 
Appendix  A  attached  to  the  filing,  are 
proposed  to  be  effective  Apnl  10,  1992, 
The  piirpose  of  the  instant  filing  is  to 
supplf'rrent  Transco's  March  2,  lt>92 
filing  in  Docket  No.  RP92-137-O00, 
wherein  Transco  filed  tariff  sheets 
pursuant  to  section  4  of  the  Na'ural  Gas 
Act  and  Part  154  of  the  Commission's 
regulaitons  providing  for  changes  in  thi> 
rates  of  Transco's  sales,  transportation 
and  storage  service  rate  schedules,  as 
more  fully  explained  in  the  March  2 
filing. 

Transco  states  that  in  the  March  2 
filing  Transco  (1]  failed  to  include  the 
electnc  power  uni'.  rate  as  part  of  the 
total  rate  under  Rate  Schedules  S-2, 
LSS,  SS-1  and  SS-2.  even  though  the 
cost  allocation  and  rate  design 
determinants  utilized  in  the  drivation  of 
the  electric  power  unit  rates  included 
such  services,  (2)  inadvertently  rcfl-  cted 
the  pre-Docket  No.  RP92-137  rate  under 
Section  3.2(d)(ii)  of  Rate  Schedule  S-2 
rather  th.in  the  rate  resulting  from  the 
March  2  filing  and  (3)  inadvertently 
omitted  Sheet  No.  1300A  to  its  Original 
Volume  No.  2  tariff  which  sets  forth  the 
proposed  rate  for  service  provided  to 
Mid-Louisiana  Gas  Company  under  Rate 
Schedule  X-140.  Transco  states  that  the 
tariff  sheets  attached  in  Appendix  A  to 
the  instant  filing  correct  the 
aforementioned  oversights  cntained  in 
the  March  2  filing. 

Transco  respectfully  requests  the 
Commission  grant  any  waiver  of  its 
Regulations  which  may  be  necessary  to 
permit  the  attached  tariff  sheets  to  be 
come  effective  coincident  with  the 
effective  date  of  the  tanff  sheets 
included  in  the  March  2  filing. 

Transco  suites  that  it  mailed  copies  of 
the  instant  filing  to  customers  and 
interested  State  Commissions  served 
with  the  March  2  filing.  In  accordance 
with  provisions  of  §  154.10  of  the 
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Commission's  Regulations,  copies  of  th,s 
filing  are  available  for  public  inspection, 
during  regular  business  hours,  m  a 
convenient  form  and  place  at  Transco's 
main  offices  a!  2800  Pest  O.ik  Boulevard 
in  Houston,  Texas. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Frdoral  Knergy  Regulatory  Commission. 
825  .North  Capitol  Street  \E.. 
Washington.  DC  20426.  m  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  A!!  such  prntes's  should  be  filed 
on  or  before  April  9,  1992.  Protes's  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  m.ake 
protcs'aiits  parties  'o  the  procoedinc. 
Copies  of  this  filing  are  on  file  with  the 
Com,mission  and  are  available  for  public 
inspection. 
Lin  wood  A.  Watson,  Jr., 
Acting  Secretary. 
fFR  Dor  9:-^nfl  Filed  4-6-92:  8:45  am) 

BILL. NO  C00€  6T17-01-U 


[Docket  No.  ES92-35-0001 
UtiliCorp  United  Inc.,  Application 

April  3  1992. 

Take  notice  that  on  March  26.  1992, 
UtiliCorp  United  Inc.  (UtiliCorp)  filed  an 
application  with  the  Fedei'i'  Enf'r>^y 
Regulatory  Commission  undtjr  §  2v.>4  of 
the  Federal  Power  Act  requesting 
authority  to  issue  up  to  and  including 
2.000,000  shares  of  common  stock,  par 
value  $1.00  per  share,  pursuant  to  the 
Dividend  Reinvestment  and  Stock 
Purchase  Plan.  Alno,  UtiliCorp  requests 
exem.ption  from  tlie  Commission's 
competitive  bidding  regulations 

Any  person  desiring  to  bt  he-ird  or  to 
protest  Sold  filing  should  file  a  miolion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NTl,  'Washington, 
DC  2042b  in  accordance  with  rules  211 
and  214  of  the  Commissicn's  Rules  of 
Practice  and  Procedure  (18  CFR  385,211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  24.  19P2.  Protests  wi!!  he 
considered  by  the  Commission  m 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  miake  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  tile  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
linwood  A.  Watson,  ]r., 
Acting  Secretary. 
|FR  Doc.  92-8146  Filed  4-6-92;  8:45  amj 

BILLING  COOC  •717-01-M 


[Docket  No,  TAfi2-1-56-<K)0.,  TM  92-2-Se- 

0001 

Vaiero  Interstate  Transmission  Co.. 
Notice  of  Proposed  Changes  m  FERC 

Gas  Tariff 

April  2, 1M2. 

Take  notice  that  Valero  Interstate 
Transmission  Company  ("Vitco").  on 
March  31. 1992  tendered  for  filing  the 
following  tariff  sheet  as  required  by 
Orders  483  and  483-A  containing 
changes  in  Purchased  Gas  Cost  Rates 
pursuant  to  such  provisions. 

FERC  Gas  Tariff.  First  Revised  Vohme  No.  2 
4th  Revised  Sheet  No.  6 

Vitco  states  that  this  filing  reCects 
changes  in  its  purchased  gas  cost  rates 
pursuant  to  the  requirements  of  Orders 
483  and  483-A. 

The  change  in  rates  to  Rate  Schedule 
S-3  includes  a  decrease  in  purchased 
gas  cost  of  $0.0489  per  MMBtu,  a 


nr;:.^ti\-p 


iar>;i- 


S(rl5J>}  :cr  MMB! 


n  Account  191  of 
ind  a  surcharge  of 
SO  3090  p.-  MMBtu  applicable  to  take- 
or-pay  settlement  costs. 

The  proposed  effective  date  of  the 
above  filing  is  June  1, 1992.  Vitco 
requests  a  waiver  of  any  Conunission 
order  or  regulations  which  wdBuld 
prohibit  implementation  by  June  1, 1992. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regxilatory  Commission,  825 
North  Capital  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulatons.  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  17,1992.  Protests  will  be 
considered  by  the  Commision  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

Linwood  A.  Watson,  Jr. 
Acting  Secretary. 
|FR  Doc  92-«169  Fiifd  4^-&-92;  8:45  smj 

BILLIMG  CX>Oe  67t7-0V-M 


[Docket  No8.  T092- 2-82-0001 

Viking  Gas  Transmission  Co.;  Tariff 
Filing  Pursuant  to  Tarttf  Rate 
Adjustment  Provision 

April  2.  1992 
Take  notice  that  on  March  31, 1992, 

Viking  Gas  Transnu&sion  Company 
("Viking"!  filed  thf  foi'uiwi-Tj;  tariff 


sheets  to  Volume  No.  1  of  its  FERC  Ga.s 
Tariff- 
Nineteenth  Revised  Sheet  No.  6 
Alternate  Nineteenth  Revised  Sheet  No.  6 

Viking  states  that  it  is  filing 
Nineteenth  Revised  Sheet  No.  8  to 
reflect  quarterly  purchased  gas  cost 
adjustments  to  its  sales  rates  for  the 
period  of  May  1  through  July  31, 1992. 
Viking  requests  that  this  tariff  sheet  be 
made  effective  May  1, 1992.  Nineteenth 
Revised  Sheet  No.  6  reflects  a  $1.3641 
per  dekatherm  decrease  in  the  gas 
component  of  Viking's  sales  rates,  and  a 
$7.50  per  dekatherm  increase  in  the 
demand  component  of  those  rates.  In 
calculating  the  rates  refiected  on 
Nineteenth  Revised  Sheet  No.  6.  Viking 
has  classified  Canadian  pipeline  and 
supplier  demand  charges  on  an  "as- 
billed"  basis  rather  than  according  to 
the  principles  of  Opinion  Nos.  256  and 
256-A.  Accordingly,  Viking  has 
requested  a  waiver  of  S  154.3TO(b)(3)  of 
the  Commission's  regulations. 

Viking  further  states  that  it  has 
submitted  Alternate  Nineteenth  Revised 
Sheet  No.  6  as  an  alternate  tariff  sheet  in 
the  event  that  Nineteenth  Revised  Sheet 
No.  6  is  not  accepted.  Alternate  Revised 
Nineteenth  Revised  Sheet  No.  6  reflects 
a  $3.3009  per  dekatherm  increase  in  the 
gas  component  of  Viking's  sales  rates, 
and  a  $6.20  per  dekatherm  increase  in 
the  demand  component. 

Viking  states  that  copies  of  this  filing 
have  been  mailed  to  all  of  its  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  petition  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  April  9, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LinwwKi  A   vVutsoa,  Jr., 
Acting  Secretary. 

|FR  Doc  92-S170  Filed  4-8-«2;  8:45  am) 
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f  Docket  No  TQ92-4-52-OO0  *  001) 

Western  Gas  Interstate  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

April  2, 1992. 

Take  notice  that  on  March  31. 1992. 
Western  Gas  Interstate  Company 
[  ■Western"),  pursuant  to  section  4  of  the 
Natural  Gas  Act.  the  Commission's 
rpgulations  thereunder  and  Western's 
FERC  Gas  Tariff,  tendered  for  filing 
p-oposed  changes  to  its  FERC  Gas 
Tar  ff.  Second  Revised  Volume  No.  1. 
The  proposed  effective  date  for  the  tariff 
sheets  is  May  1. 1992. 

Western  states  that,  its  filing  proposes 
changes  to  its  rates  in  accordance  with 
the  terms  of  the  Purchased  Gas 
Adjustment  Clause  of  its  FERC  Gas 
Tar:ff. 

Western  further  states  that  the 
proposed  changes  provided  for:  (1)  A 
decrease  in  purchased  gas  cost  under 
Western's  Rate  Schedule  CD-N  of 
S0.0503  per  MMBTU:  and  (2)  a  decrease 
in  purchased  gas  cost  under  Western's 
Rate  Schedule  CD-S  of  S0.0607  per 
NfMBTU. 

Finally,  Western  states  that  copies  of 
the  filing  were  served  upon  Western's 
transmission  system  customers  and 
interested  state  regulatory  commissions. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20426,  in  accordance  with  S§  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  9, 1992.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
[FR  Doc.  92-8166  Filed  4-B-92;  8:45  amj 

B  LUMC  C00€  4717-01-II 


I  Docket  No.  TQ92-3-49-O00  4  TM92-4-49- 

ooc.  I 

Wtlliston  Basin  Interstate  Pipeline  Co^ 
Notice  of  Purchased  Gas  Ad)LiStmerrt 
Filing 

April  2. 1992. 

Take  notice  that  on  March  31. 1992. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  suite  300,  Bismarck,  North 
Dakota  58501.  tendered  for  filing  as  part 


of  its  FERC  Gas  Tariff  the  following 
revised  tariff  sheets: 

First  Revised  Volume  No.  1 
Forty-Becond  Revised  Sheet  No.  10 
Original  Volume  No.  1-A 
Thirty-nfth  Revised  Sheet  No.  11 
Fortieth  Revised  Sheet  No.  12 
Twenty-first  Revised  Sheet  No.  97A 

Original  Volume  No.  1-B 

Thirtieth  Revised  Sheet  No.  10 
Thirtieth  Revised  Sheet  No.  11 

Original  Volume  No.  2 
Forty-second  Revised  Sheet  No.  10 
Thirty-fifth  Revised  Sheet  No.  llB 

The  proposed  effective  date  of  the 
tariff  sheets  is  May  1. 1992. 

Williston  Basin  states  that  Forty- 
second  Revised  Sheet  No.  10  (First 
Revised  Volume  No.  1)  reflects  a 
decrease  in  the  Current  Gas  Cost 
Adjustment  applicable  to  Rate 
Schedules  G-1.  SGS-1  and  E-1  of  .608 
cents  per  dkt  as  compared  to  that 
contained  in  the  Company's  February 
28. 1992  PGA  compliance  filing  in 
Docket  Nos.  RP91-149-000  and  001. 
TQgo-4-49-000.  003  and  004  and  RP90- 
113-003.  which  was  to  be  effective 
March  1. 1992. 

Williston  Basin  further  states  that 
Thirty-fifth  Revised  Sheet  No.  11. 
Fortieth  Revised  Sheet  No.  12  and 
Twenty-first  Revised  Sheet  No.  97A 
(Original  Volume  No.  1-A),  Thirtieth 
Revised  Sheet  Nos.  10  and  11  (Original 
Volume  No.  1-B),  Forty-second  Revised 
Sheet  No.  10  and  Thirty-fifth  Revised 
Sheet  No.  IIB  (Original  Volume  No.  2) 
reflect  revisions  to  the  fuel 
reimbursement  charge  and  percentage 
components  of  the  Company's  relevant 
gathering,  transportation  and  storage 
rates  as  compared  to  that  contained  in 
the  Company's  February  28, 1992 
compliance  filing  in  Docket  Nos.  RP91- 
149-000  and  001.  TQ90-4-49-000,  003 
and  004  and  RP90-113-003.  Such  change 
in  the  fuel  reimbursement  charges  and 
percentages  are  a  result  of  the  changes 
in  Williston  Basin's  average  cost  of 
purchased  gas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  9, 1992.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  to  the  proceeding  must 

file  a  motion  to  inler\'ene.  Copies  of  the 

filing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

linwood  A.  Watson.  Jr , 

Actirg  Secretary 

[FR  Doc.  92-6169  Filed  4-6-9:  8.45  am) 
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Office  of  Fossil  Energy 
1  F«  Docket  No.  92-20-NGl 

Hadson  Power  Partners  of  Rensselaer; 
Application  for  Long-Term 
Authorization  To  Import  Natural  Gas 
From  Canada 

agency:  Department  of  Energy,  Office  of 
Fossil  Energy. 

action:  Notice  of  application  for  long- 
term  authorization  to  import  natural  gas 
from  Canada. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  of  an  application  filed 
on  Februar>'  19,  1992,  by  Hadson  Power 
Partners  of  Rensselaer  (Hadson  Power) 
for  long-term,  authorization  to  import  up 
•o  18.000  Mcf  per  day  of  Canadian 
natural  gas  under  a  gas  sales  contract 
with  Western  Gas  Marketing  Limited 
(WGML).  The  natural  gas  would  be 
imported  for  use  in  a  79-mpgawatt 
combined  cycle,  cogeneration  facility 
being  developed  by  Hadson  Power  in 
Rensselaer,  New  York.  The  initial  term 
of  the  gas  sales  contract  would  run  for 
15-year3  from,  the  date  of  commercial 
operation  of  the  cogeneration  facility, 
expected  to  be  February  1,  1994,  with 
Hadson  Power  having  an  option  to 
renew  for  an  additional  five  years. 
Hadson  Power  has  requested  a  20-year 
import  authorization. 

The  natural  gas  would  be  transported 
in  Canada  on  the  NOV.A  Corporation  of 
Alberta  (NOVA)  pipeline  system  and  on 
TransCanada  Pipeline  Lim.ited 
(TransCanada).  The  im<ported  gas  would 
enter  the  U.S.  at  the  international  border 
near  Lewiston,  New  York,  and  be 
dei'vered  to  the  cogeneration  plant 
through  the  pipeline  facilities  of 
National  Fuel  Gas  Supply  Corpvation 
(National),  CNG  Transmission 
Corporation  (CNG),  and  Niagara 
Mohawk  Power  Corporation  (Niagara 
Mohawk).  National  plans  to  modify  its 
compression  facilities  to  increase  its 
throughput  to  serve  iiadson  Power,  and 
Niagara  Mohawk  plans  to  construct  a 
two  and  one-half  mile,  eight-inch  lateral 
pipeline  to  supply  the  project. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 


Federal  Register  /  Vol.  57,  No    69  /  Thursday.  Apr;!  9.  1W2    '   Notices 


12' 


Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  inter\'ention.  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  addi'iona!  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:.10 
p  m    eastern  time.  May  11, 1992. 
ADDRESSES:  Office  of  Fuels  Programs, 
Foss:!  Energy,  U  S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50,  10()0  Independence  .Avenue,  SW.. 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Dukes.  Office  of  Fuelg 

Programs,  Fossil  Energy.  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  3F-G56,  1000 

Independence  Avenue.  S'vV., 

Was'hir.gton.  DC  20585,  (202)  586-9590. 
Lot  Ccoke,  Office  of  Assistant  General 

Counsel  for  Fossil  Energy.  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  6F.-042.  TX~« 

Independence  Avenue.  SW.. 

Washington   DC  2f)585.  [202)  586-0503. 
SUPPLEMENTARY  INFORMATION:  Hadsnn 
Power  is  a  California  general 
partnership  consisting  of  LC/^E  Power  15 
Incorporated,  a  California  corporation, 
and  Rensselaer  Cogeneration 
Partnership,  LP.,  a  California  limited 
partnership.  Hadson  Po\ver's  principal 
location  is  in  Fairfa.x,  Virginia  WGML, 
an  Alberta  corporation,  is  a  whoiiy 
owned  subsidiary  of  TransCanad-a.  The 
Hadson  Power  cogeneration  facility 
would  use  the  imported  gas  to  generate 
electricity  for  sale  to  .Niagara  Mohawk 
and  to  provide  up  to  50.000  liis.  of  steam 
per  hour  to  BASF  Corporation  (BASF),  a 
specialty  chemicals  manufacturer,  for 
space  heating  and  for  BASF's 
manufacturing  process  requirements. 
The  B.^SF  plant  is  located  adjacent  to 
the  proposed  Hadson  Power 
cogeneration  facility  site. 

The  Hadson  Powcr/Vv'GM!.  gas  sales 
contract  provides  for  WGML  to  supply, 
on  a  firm  basis,  up  to  18,000  Mcf  of 
natural  gas  per  day,  for  a  maximum 
annual  quantify  of  6,580,000  Mcf,  over  a 
15-ycar  term  commencing  on  the  dale  of 
commercial  operation  of  the 
cogeneration  plant,  on  or  about 
Februoi7  1. 1994.  In  addition,  Hadson 
Pow  er  has  an  option  to  extend  the  term 
for  five  years.  Further,  the  sales  contract 
sets  a  minimum  annual  quantity  equal  to 
a  percentage  of  the  maximum  annual 
quantity.  The  minimum  annual  quantify 
would  start  at  70^.  of  the  maximum 
annual  quantify  in  the  first  contract  year 
and  would  escalate  gradually  to  85%  for 
the  fifth  and  all  subsequent  contract 
years. 


Under  the  terms  of  the  Hadson 
Power/ WGML  gas  sales  contract,  the 
price  for  the  natural  gas  would  be 
comprised  of  a  monthly  demand  charge, 
a  gas  commodity  charge,  and  a  variable 
transportation  charge.  The  gas 
commodity  charge  for  each  MMBtu 
delivered  under  the  gas  sales  contract 
would  be  the  product  of  $1^2  and  a 
commodity  escalation  factor.  The 
commodity  escalation  factor  is  an  index 
that  reflects  changes  in  Niagara 
Mohawk's  weighted  average  price  for 
certain  fuels,  with  natural  gas 
comprising  at  least  75%  of  the  index. 
Either  Hadson  Power  or  WGML  may 
require  renegotiation  of  the  gas 
commodity  charge  or  escalation  factor 
index  annually.  If  renegotiation  is 
unsuccessful,  either  party  may  initiate 
binding  arbitration  procedures.  The 
monthly  demand  charge  and  variable 
transportation  charge  represent  the 
tariffs  and  tolls  in  effect  at  the  time  the 
charge  is  incurred  for  transportation  on 
NOVA  and  TransCanada. 

In  addition  to  the  pricing  terms 
contained  in  the  gas  sales  contract, 
there  is  a  deficiency  charge  if  Hadson 
Power  takes  less  than  the  minimum 
annual  quantity  in  any  contract  year. 
The  deficiency  charge  would  be 
determined  by  muitiplying  13%  of  the 
average  gas  commodity  charge  for  the 
year  by  the  amount  of  the  deficiency. 

In  support  of  its  application,  Hadson 
Power  states  the  commodity  price  was 
determined  by  competitive  negotiation 
and,  in  conjunction  with  the  escalation 
factor  index  and  the  renegotiation/ 
arbitration  provisions,  will  remain 
competitive  over  the  life  of  the  gas  sales 
contract.  In  addition.  Hadson  Power 
asserts  the  gas  is  both  needed  and  that 
the  security  of  supply  will  be  reliable  for 
the  full  contract  term.  According  to 
Hadson  Power,  WGML's  natural  gas 
supply  is  amo.ng  the  largest  in  North 
America  with  approximately  19  Tcf  of 
reserves  covered  by  more  than  2,500 
long-term  purchase  contracts  with  over 
700  Canadian  producers.  Hadson  Power 
submits  that  the  need  for  the  gas  is 
demonstrated  by  its  inability  to  obtain 
long-term  gas  supply  arrangements  with 
domestic  producers  at  similar 
competitive  terms  which  include  firm 
transportation  for  up  to  20  years. 
Finally.  Hadson  Power  states  that  there 
will  be  no  significant  new  pipeline 
construction  required  for  the  project  and 
that  the  Federal  Energy  Regulatory 
Commission  (FERC)  issued  an  order  on 
September  18, 1991.  in  Docket  No.  QF 
91-138-000,  granting  Hadson  Power 
certification  as  a  "qualifying  facility" 
that  satisfies  the  operating  and 
efficiency  standards  set  forth  in  FERC 
regulations. 


The  decision  on  Hadson  Power's 
application  for  import  authority  will  be 
made  consistent  with  DOE's  natural  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  In  the  case  of  a 
long-term  arrangement  such  as  this, 
other  matters  will  be  considered  in 
making  a  public  interest  determination, 
including  need  for  the  natural  gas  and 
security  of  the  long-term  supply.  Parties 
that  may  oppose  this  application  should 
comment  in  their  responses  on  the 
issues  of  competitiveness,  need  for  the 
gas,  and  security  of  supply  as  set  forth 
in  the  policy  guidelines.  Hadson  Power 
asserts  that  this  import  arrangement  is 
in  the  public  interest  because  it  is 
needed,  competitive,  and  its  natural  gas 
source  will  be  secure.  Parties  opposing 
the  proposed  import  arrangement  bear 
the  burden  of  overcoming  these 
assertions. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  m£t  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  apphcable. 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestanf  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  thai  are 
specified  by  the  regulations  in  10  CFR 
pan  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Progams  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
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through  responses  to  this  notice  by 
parties,  including  the  parties"  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  coments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Hadson  Power's  application 
is  available  for  inspection  and  copying 
in  the  Office  of  Fuels  Programs  Docket 
Room.  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  on  April  3, 1992- 
Clifford  P.  Tomaszewski, 
Director.  Office  of  Natural  Gas.  Office  of 
Fuels  Programs.  Fossil  Energy. 
IFR  Doc  92-8:62  Filed  4-ft-92;  8.45  am) 
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FEDERAL  COMMUNICATSONS 
COMMISSION 

Public  information  Coliec*iO" 
Requirements  Submitted  to  0^f<e  o' 
Management  and  Budge'  »or  Revie* 


Niarcn  31,  ly9>.. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center. 


1114  21st  Street.  NW..  Washington.  DC 
20038,  (202)  452-1422.  For  further 
information  on  these  submissions 
contact  Judy  Boley,  Federal 
Communications  Commission.  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  Jonas  Neihardt.  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington.  DC  20503.  (202)  395- 
4814. 

OSW  Number.  None. 
Title:  470-512  MHz  Eight  Month  Mobile 

Loading. 
Form  Numbers:  FCC  Form  6027-H. 
Action:  Existing  collection  in  use 

without  an  OMB  control  number. 
Respondents:  Individuals  or  households, 
state  or  local  governments,  non-profit 
institutions,  and  businesses  or  other 
for-profit  (including  small  businesses). 
Frequency  of  Response:  On  occasion 

reporting. 
Estimated  Annual  Burden:  300 

responses;  .25  hours  average  burden 
per  response;  75  hours  total  annual 
burden. 
Needs  and  Uses:  Licensees  are  required 
to  notify  the  Commission  within  8 
months  of  license  grant,  of  the  actual 
number  of  mobile  units  in  operation. 
The  information  on  this  form  is  by  the 
Commission  in  determining  full 
capacity  charmel  loading,  making 
frequencies  available  for  assignment 
and  modifying  or  cancelling  licenses. 
The  data  collected  ensures  licensees 
are  not  authorized  for  more  mobiles 
than  they  are  actually  using. 
OMB  Number.  3060-0444. 
Title:  800  MHz  Construction  Letter. 
Form  Numbers:  FCC  Form  800-A. 
Action:  Revision. 
Respondents:  Individuals  or  households 

and  businesses  or  other  for-profit. 
Frequency  of  Response:  On  occasion 

reporting. 
Estimated  Annual  Burden:  4,000 

responses;  4  hour  average  burden  per 
response;  4.000  hours  total  annual 
burden. 
Needs  and  Uses:  Licensees  are  required 
to  complete  FCC  Form  80a-A  to  verify 
a  station  has  been  placed  into 
operation.  Commission  rules  require 
that  a  trunked  station  be  placed  in 
operation  within  one  year,  a 
conventional  station  within  eight 
months,  and  slow  growth  frequencies 
within  three  years.  The  form  has  been 
revised  to  request  the  number  of 
mobile  units  be  clarified  by 
categories,  and  to  specify  more  clearly 
which  licensees  need  to  respond  to 
certain  questions.  The  data  is  used  by 
FCC  staff  to  determine  whether  the 
licensee  is  entitled  to  their 
authorization  to  operate. 


FViier.il  Qimmunications  Commission. 

Donna  R.  Searcy, 

Secretary: 

[FR  Doc  9:-P.:iO  Filed  4-8-92;  8-.45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

April  2. 1992. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  [AA 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center. 
1114  2l8t  Street,  NW.,  Washington,  DC 
20036,  (202)  452-1422.  For  further 
information  on  these  submissions 
contact  ludy  Boley,  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  Jonas  Neihardt.  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington.  DC  20503.  (202)  39.S- 
4814. 

OMB  Number  3060-0149. 
Title:  Part  63 — Section  214  Application 
and  Supplemental,  Information 
Requirements  (Sections  63.01-63.601). 
Action:  Extension  of  a  currently 

approved  collection. 
Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 
Frequency  of  Response:  On  occasion 

reporting  and  semi-annually. 
Estimated  Annual  Burden:  510 

responses:  12  hours  average  burden 
per  response;  6,120  hours  total  annual 
burden. 
Needs  and  Uses:  47  U.S.C.  Section  214 
requires  that  the  FCC  review  the 
establishment,  lease,  operations  and 
extension  of  channels  of 
communications  by  interstate 
common  carriers.  These  carriers  earn 
a  rate  of  return  based  on  their  plant 
and  facilities  investment.  The  more 
they  invest  in  plant  and  facilities  the 
greater  their  revenue  requirement. 
Thus,  one  of  the  major  reasons  section 
214  was  enacted  was  to  insure  against 
unnecessary-  duplication  of  plan  and 
facilities.  The  other  reason  for  section 
214  was  to  regulate  which  entities 
should  be  allowed  to  provide  common 
carrier  services  and  which  services 
should  be  allowed  to  be  terminated. 
Part  63  ir.plerr.ents  section  214  of  the 
Communications  .Act  of  1934,  as 
amended.  Part  63  also  implements  the 
provision  of  the  Cable 
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Communications  Policy  Act  of  1984 
pertaining  to  video  programming  by 
telephone  common  carriers.  The 
information  m  applications  by 
dommant  earners  is  used  by  the 
Commission  to  determine  if  the 
facilities  are  needed.  The  information 
contamed  m  the  semi-annual  reports 
of  the  non-dominant  carriers  is  used 
to  monitor  the  growth  of  the  networks 
and  the  availability  of  common  carrier 
services  in  this  segment  of  the 
telecommunications  market.  This 
scheme  of  regulation  has  relieved 
these  carriers  and  the  Commission  of 
a  before-the-fact  review  of  each 
subsequent  facility  addition.  It  is 
designed  to  promote  competition,  to 
encourage  creativity  and  innovation 
and  to  facilitate  the  initiation  of  new 
and  diverse  services.  Failure  to 
continue  the  collection  of  this 
information  could  result  in 
communication  service  rate  increases, 
and  imprudent  use  of  facilities 
investments  and  would  thwart  the 
Commission's  ability  to  comply  with 
its  mandate. 
OMB  Number:  3060-0357. 
Title:  Section  63,701,  Request  for 
Designation  as  a  Recognized  Private 
Operating  Agency. 
Action.  Extension  of  a  currently 

approved  collection. 
Respondents:  Businesses  or  other  for- 
profit. 
Frequency  of  Response:  On  occasion 

reporting. 
Estimated  Annua!  Burden:  30  responses; 
5  hours  average  burden  per  response; 
150  hours  total  annual  burden. 
Needs  and  Uses:  The  filing  of  an 
application  under  §  63, "01  is  required 
of  those  who  seek  U.S,  gcvcmm.ental 
recognition  as  providers  of  enhanced 
services  between  the  United  States 
and  overseas  points.  The  mformatmn 
required  by  the  application  is  used  by 
the  Commission  and  the  U.S. 
Department  of  State  as  a  basis  on 
which  to  notify  other  nations  that  U.S. 
enhanced-service  providers  are 
recognized  by  the  US.  government 
and  that  such  providers  will  obey  the 
IITJ  Convention  (a  multi-national 
treaty  to  which  the  United  States  is  a 
signatorv  I  and  the  regulations 
promulgated  thereunder.  The  filing  of 
an  application  is  a  one-time 
requirement.  The  information  required 
by  the  application  is  used  by  the 
Commission  and  the  Department  of 
State  to  identify  entities  which  are 
operating  in  the  name  of  the  United 
States,  extract  from  them  a  promise  to 
obey  the  ITU  Convention  and 
regulations  and  determine  whether 
they  are  owned  by  a  foreign 


government,  foreign  communication 
entity  or  any  other  foreign  entity  in  a 
position  to  discriminate  against  other 
U.S.  suppliers  of  enhanced  services. 
Without  the  information  the 
government  cannot  represent  to  other 
nations  that  U.S.  enhanced-service 
providers  will  obey  international 
regulations, 

OMB  Number:  3060-0422. 

Title:  Section  68.5.  Waivers  (Application 
for  Waiver  of  Hearing  Aid 
Compatibility  Requirement). 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  10  responses; 
3  hours  average  burden  per  response; 
30  hours  total  annual  burden. 

Needs  and  Uses:  The  Act  requires  that 
almost  all  telephones  manufactured  in 
or  imported  into  this  country  after  8/ 
16/89  be  hearing  aid  compatible. 
Refurbished,  repaired  or  resold 
telephones,  telephones  used  with 
public  and  private  mobile  radio 
services,  and  secure  telephones  used 
for  classified  communications  are 
exempt.  The  Hearing  Aid 
Compatibility  Act  of  1988  (HAC) 
provides  a  three  year  grace  period  for 
cordless  telephones  before  they  must 
comply  with  the  requirement. 
Congress  recognized,  however,  that 
there  may  be  technological  and/or 
economical  reasons  some  new 
telephones  may  not  meet  the  hearing 
aid  compatibility  requirement. 
Therefore,  it  provided  for  a  waiver 
requirement  of  new  telephones  based 
on  technological  and  economical 
grounds.  Section  68.5  of  the 
Comm.ission's  rules  provides  the 
criteria  to  be  used  to  assess  waivers. 
Applicants  seeking  waivers  must 
submit  sufficient  information  for  the 
Commission  to  make  an  informed 
decision.  The  Commission  will  receive 
requests  for  waiver  of  the  hearing  aid 
compatibility  requirement  of  section 
68.5  from  telephone  manufacturers 
and  distributors.  Upon  receipt  of  such 
requests  the  Commission  will 
determine  the  merits  of  the  requests 
and  whether  the  public  interest  would 
be  served  by  grant  of  waiver.  If  this 
procedure  is  not  followed,  the 
requirement  for  near  universal  hearing 
aid  compatible  telephones  could  be 
circumivented  by  those  manufacturing 
and  distributing  non-hearing  aid 
compatible  telephones,  and  thereby 
frustrating  the  Commission  s  effort  to 
ensure  that  all  Americans  have 
reasonable  access  to  telephone 
services. 


Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  92-8211  Filed  4-8-92:  8;45  am) 

WLUNO  CODE  6712-01-4i 
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Notification  by  Common  Carriers  Ol 
Service  Disruptions 

AGENCv  Federal  Communications 

LoiTimission. 

ACTION:  Notice. 

summary:  This  relates  to  the 
Commission's  Report  and  Order  in  the 
matter  of  Amendment  of  part  63  of  the 
Commission's  Rules  to  Provide  for 
Notification  by  Common  Carriers  of 
Service  Disruptions  (CC  Docket  91-273, 
FCC  92-58,  addopted  February  13, 1992 
and  released  February  27, 1992),  57  FR 
7883  (March  5, 1992).  The  Common 
Carrier  Bureau  hereby  gives  notice  that 
a  facsimile  machine  (FAX),  dedicated 
for  outage  reporting  by  carriers,  has 
been  installed  in  the  communications 
room  of  the  Monitoring  Watch  Officer  in 
Washington,  DC.  The  dedicated  number, 
(202)  632-1550,  shall  be  the  primary  call- 
in  number  by  carriers;  the  FAX  number 
in  DC  previously  used,  (202)  653-5402.  in 
addition  to  the  number  at  Grand  Island, 
(308)  381-4757,  will  serve  for  secondary 
use. 
EFFECT! vt  DATE    April  6.  1992. 

FOR  FURTHER  INFOflMATfON  CONTACT: 

Abraham  A.  LeiD,  Lniei,  Uomesuc 
Services  Branch,  Domestic  Facilities 
Division,  Common  Carrier  Bureau  (202) 
6?4--1P1P 

SUPPLEMENTARY  informat:on:  By 
Report  and  Order  m  CC  Docket  91-273 
(FCC  92-58  released  February  27, 1992). 
the  Commission  added  S  63.100  to  its 
rules  to  require  that  any  local  exchange 
or  interexchange  common  carrier  that 
operates  transmission  or  switching 
facilities  and  provides  access  service  or 
interstate  or  international 
telecommunications  service,  promptly 
notify  the  Commission  of  any  outage 
which  potentially  affects  50.000  or  more 
customers  on  any  facilities  owned  or 
operated  by  the  carrier,  if  the  outage 
continues  for  30  or  more  minutes.  The 
rule  is  effective  April  6, 1992.  See 
Notification  by  Common  Carriers  of 
Service  Disruptions,  57  FR  7883  (March 
5, 1992). 

The  Commission's  News  Release 
(Report  No.  DC-2052.  February  13,  1992). 
provided  FAX  numbers  for  the  Watch 
Officers  in  DC  and  Nebraska.  Tests  to 
the  DC  number  disclose  that  it 
sometimes  is  busy:  therefore,  an 
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additional  FAX.  dedicated  for  outage 
reporting  by  carriers,  has  been  installed 
in  DC  for  primary  use.  Moreover, 
car-  r  -8  were  asked  in  the  Report  and 
Order  to  telephone  the  Watch  Officer, 
after  transmitting  their  facsimile  or  other 
record  means  of  notification,  to  verify 
receipt  by  the  Commission.  The  contact 
numbers  for  Watch  Officers  are: 


Watcti  officers 

FAXNos. 

Telephone  Nos 

Washington, 

(202)  632- 

(202)  632-e975 

DC 

1550 

idedirAiea). 
(202)653- 
5402 

(backup) 

1 

Grand  Waod. 

(306)381- 

(306)  381-4721 

NE. 

4757 
(backup). 

Should  difficulty  be  encountered  in 
transmitting  a  FAX  message,  the  carrier 
may  telephone  a  Watch  Officer  for 
assistance. 

The  Commission's  concern  expressed 
in  the  Report  and  Order  focuses  on  loss 
of  service  to  the  public  and  the  need  for 
a  systematic  means  by  which  to 
monitor,  on  a  timely  basis,  major 
telephone  service  outages  of  local 
exchange  and  interexchange  carriers 
throughout  the  nation  which  operate 
transmission  or  switching  facilities  and 
provide  access  service  or  interstate  or 
international  telecommunications 
service.  We  urge  those  carriers  to 
review  the  Report  and  Order,  and  rule 
section  83.100,  to  ensure  proper 
reporting  procedures  beginning  April  6, 
1992. 

Federal  Communications  Commission. 
Gerald  P.  Vaughao. 

Deputy  Bureau  Chief  (Operations).  Common 
Carrier  Bureau. 

[FR  Doc  92-8113  Filed  4-8-92;  8:45  ami 


Public  Information  Collection 
Requirement  Approved  by  Office  o' 
Management  and  Budget 

The  Fede'-al  Communications 
Commission  has  received  OMB 
approval  for  the  following  public 
information  collection  requirement 
pursuant  to  the  Paperwpri<  Reduction 
Act  of  1980,  P^ablic  Law  96-511.  For 
further  information,  contact  Judy  Boley. 
Federal  Communications  Commission, 
(202)  632-7513 

Federal  Comrr.umcatitKis  Coninnssion 

OMB  Number:  'M'l^V^'An-i 


Title:  Amendment  of  part  63  of  the 
Commission's  Rules  to  Provide  for 
Notification  by  Common  Carriers  of 
Service  Disruptions  (R&O— 5  63.100). 

Expiration  Date:  August  31, 1993. 

Form  No.  U/fii. 

Description:  Pursuant  to  47  CFR  63.100 
any  local  exchange  or  interexchange 
common  carrier  that  operates  either 
transmission  or  switching  facilities  and 
provides  access  service  or  interstate  or 
international  telecommunications 
service,  that  experiences  an  outage 
which  potentially  affects  50.000  or  more 
of  its  customers  on  any  facilities  which 
it  owns  or  operates,  must  notify  the 
Commission  if  such  service  outage 
continues  for  30  or  more  minutes. 

Frequency  of  Response:  On  occasion 
or  other.  Initial  report  to  be  delivered  to 
Commission  within  90  minutes  of  the 
local  exchange  or  interexchange 
common  carrier's  knowledge  that  the 
service  outage  potentially  affects  50,000 
or  more  customers  on  any  facilities 
owned  or  operated  by  the  carrier;  final 
report  required  30  days  thereafter. 

Estimated  Annual  Burden:  56 
responses;  2.3  hours  per  response;  129 
hours  total. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretory. 

[FR  Doc.  92-8256  Filed  4-8-92;  8:45  am] 
8IUJNO  COOE  cyti-ei-u 


(DA  9i-  i?*?' 

Advisory  Committee  o''r  Advanced 
Teievision  Service  Impiementation 
SL,,bcofr.rn,ttee  Meeting 

April  3,  1992. 

April  21. 1992. 10:30  a.m..  Commission 
Meeting  Room  (room  856).  1919  M  Street, 
N\V.,  Washingtoa  DC 

The  agenda  for  the  meeting  will 
consist  of: 

1.  Introduction 

2.  Minutes  of  Last  Meeting 

3.  Report  of  Working  Party  1  Policy  and 
Regulation 

4.  Report  of  Working  Party  2  Transition 
Scenarios 

5.  Scheduling  of  Final  Report 
Submissions 

6.  General  Discussion 

7.  Other  Business 

8.  Date  and  Location  of  Next  Meeting 

9.  Adjournment 

All  interested  persons  are  invited  to 
attend.  Those  interested  also  may 
submit  written  statements  at  the 
meeting.  Oral  statements  and  discussion 


will  be  permitted  under  the  direction  of 
the  Impiementation  Subcomrr.ittpp 
Chairs. 

Any  questions  regarding  this  meeting 
should  be  directed  to  George 
Vradenbur^  III  ?t  (213)  203-i:iJ4,  Dr. 
James  ].  Tietjen  at  (609j  734-2237.  or 
Gina  Harrison  at  (202)  632-7792. 
Federal  Communications  Commission. 
Donna  R.  Searcy. 
Secretary. 

[FR  Doc.  92-8209  Filed  4-8-92;  8:45  am| 
BtLUNQ  CODE  (TII-OI-M 


Emergency  Broadcast  System 
Advisory  Comnrtittee;  Meeting 

April  10, 1992. 

Pursuant  to  the  provisions  of  Public 
Law  92-463,  announcement  is  made  of  a 
public  meeting  of  the  Emergency 
Broadcast  System  Advisory  Committee 
to  be  held  Thursday.  April  23, 1992.  The 
Committee  will  meet  at  830  a.m.  at  the 
Sheraton  Hotel.  1143  New  Hampshire 
Avenue,  NW..  Washington,  DC.  The 
afternoon  session  will  be  held  at  the 
Federal  Communications  Commission. 
1919  M  Street,  NW..  room  856. 
Washington,  DC. 
Purpose:  To  consider  emergency 

communications  matters. 
Agenda:  1.  Orientation. 

2.  Remarks  by  Chairman  and  the  FCC 
Defense  Commissioner. 

3.  Review  of  Commission  items 
concerning  EBS. 

4  DisciiSs;or.  of  F.BS  State  and  local 
plans. 

5  New  business. 
6.  Adjournment. 

For  further  information  contact  the 
EBS  staff  at  (202)  632-3906. 
Feder ,'  Con.Tiunications  Commission. 
Doona  R.  Searcy. 
Secretory. 

[FR  Doc  92-8257  Filed  4-*-92,  84.5  am| 
BiLUMQ  cooe  «riI-Ol-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

I  Announcement  Numtwr  218) 

Cooperative  Agreen^ent  Program  for 
Preventive  Health  Services 
Assessment  of  the  Year  2000 
Objectives;  Availability  of  Funds  for 
Fiscal  Year  1992 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  the  Nation's  prevention  agency. 
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announces  the  availability  of  funds  in 
Fiscal  Year  1992  for  a  cooperative 
agreement  with  the  Public  Health 
Foundation  to  analyze  specific 
Preventive  Health  and  Health  Services 
(PHHS)  block  grant  uniform  data  and 
other  information  essential  to  the 
achievement  of  the  Healthy  People  2000 
objectives.  The  assimilation,  analysis. 
and  distribution  of  this  information  will 
assist  local  and  state  health  officials  in 
planning  for  new  health  programs  and 
assisting  in  evaluating  existing  ones. 
The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related,  generally,  to  all  the  priority 
areas  of  Health  Promotion  and 
Preventive  Services  and,  specifically,  to 
the  priority  area  of  Surveillance  and 
Data  Systems.  (For  ordering  a  copy  of 
Healthy  People  2000,  see  the  section 
Where  To  Obtain  Additional 
Information.) 

.Authority  ' 

This  cooperative  agreement  is 
authorized  under  section  301(a)  (42 
use.  241(a))  of  the  Public  Health 
Service  Act  as  amended. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  Public  Health  Foundation  (PHF).  The 
PHF  maintains  a  database  which  is 
singularly  suited  for  the  purposes  of  this 
cooperative  agreement  and  is  not 
available  from  any  other  source.  No 
other  applications  are  solicited. 

Availability  of  Funds 

Approximately  S200,000  is  available  in 
Fiscal  Year  1992  to  support  this 
cooperative  agreement.  It  is  exprected 
that  the  award  will  begin  on  or  about 
April  15, 1992  for  a  12-month  budget 
period  within  a  3-year  project  period. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  and  the 
availability  of  funds.  Funding  estimates, 
budgets,  and  project  periods  may  vary 
and  are  subject  to  change. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  provide  local  and  State 
health  officials  with  the  program  and 
expenditure  information  necessary  to 
plan  and  evaluate  their  public  health 
programs.  This  information,  in  an 
aggregated  form,  will  also  provide  a 
basis  for  review  of  national  strategies 
by  state  and  local  officials,  CDC.  HHS, 
Congress,  the  public  health  community. 


and  other  interested  parties.  This 
cooperative  agreement  will,  therefore, 
support  the  analysis  and  publication  of 
state  and  local  health  department  data. 

Information  on  expenditures  and 
program  results  pertaining  to  the 
Healthy  People  2000.  Surveillance  and 
Data  Systems  Objectives,  and  the  PHHS 
block  grant  are  an  integral  part  of  the 
project.  The  subject  material  is 
submitted  voluntarily  by  the 
membership  of  ASTHO  to  their  record 
system  entitled  the  Public  Health 
Foundation  (ASTHO)  Reporting  System. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  CDC  shall  be 
responsible  for  conducting  the  activities 
under  B..  below: 

A.  Recipient  Activities 

1.  Make  available  for  analysis  and 
publication  from  the  existing  voluntary 
Public  Health  Foundation  database, 
annual  (starting  with  FY  1991)  State  and 
local  health  services  and  expenditure 
data  including  available  Healthy  People 
2000  objectives  and  block  grant  data. 

2.  Seek  consultation  from  appropriate 
health  associations,  such  as  National 
Association  of  County  Health  Officials, 
United  States  Conference  of  Local 
Health  Officers,  and  American  Public 
Health  Association,  concerning  the  type 
of  information  necessary  and  the 
methods  of  analyzing  and  summarizing 
mformation  that  should  be  used. 

3.  In  consultation  with  the  groups 
identified  in  A.2.,  identify  additional 
programmatic  information  that  is 
necessary  to  analyze  the  impact  of 
public  health  funds  particularly  to  local 
health  departments. 

4.  With  technical  assistance  from 
CDC.  analyze  the  data  and  prepare 
reports  for  publication.  Analysis  will 
include  all  state  and  local  health 
services  as  part  of  the  PHF  core  data  set 
(excluding  Maternal  and  Child  Health 
Services)  with  emphasis  on  available 
program  results  that  pertain  to  PHHS 
Block  Grant  services.  The  Healthy 
People  2000  objectives  will  also  receive 
emphasis.  The  final  reports  will  include: 
state-by-state  details  of  state  and  local 
health  department  activities  and  total 
expenditures,  funding  sources,  program 
and  expenditure  trends  over  time,  and 
outcome  measures  (including  Prevention 
Objectives)  permitting  examination  of 
the  impact  of  selected  services  on  health 
status. 

B.  CDC  Activities 

1.  Participate  in  the  development  of 
model  criteria  to  be  used  by  states  to 


evaluate  block  grant  contributions  to 
health  status. 

2.  Assist  in  the  analysis  of  data 
needed  to  record  the  activities  of  the 
PHHS  block  grant. 

3.  Provide  expertise  related  to  the  use 
of  statistical  methods  and  procedures. 

4.  Collaborate  in  the  analysis  and 
presentation  of  the  material  for 
publication. 

5.  Collaborate  in  the  dissemination  of 
the  published  material. 

6.  Provide  technical  assistance  to  the 
recipient  on  further  development  of 
procedures  for  analysis  and  publication 
of  the  material. 

Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  by  a  CDC-convened  objective 
review  committee  according  to  the 
following  weighted  criteria: 

1.  Evidence  of  the  applicant's 
understanding  of  the  problem  and  the 
purpose  of  the  cooperative  agreement. 
(Maximum.  20  points). 

2.  The  consistency  of  the  measurable 
objectives  with  the  stated  purpose  of  the 
cooperative  agreement  and  the  ability  to 
meet  the  objectives  and  timetable  within 
the  specified  period.  (Maximum,  30 
points). 

3.  The  adequacy  of  the  applicant's 
plan  to  carry  out  the  activities  proposed 
(Maximum.  20  points). 

4.  The  adequacy  of  the  applicant's 
plan  to  monitor  progress  toward  meeting 
the  objectives  of  the  project.  (Maximum. 
20  points). 

5.  The  applicant's  capability  to 
provide  the  staff  and  resources 
necessary  to  perform  their  part  of  the 
project.  (Maximum,  10  points). 

6.  The  extent  to  which  the  budget  is 
reasonable,  adequately  justified,  and 
consistent  with  the  intended  use  of  the 
cooperative  agreement  funds.  (Not 
scored). 

Executive  Order  12372  Review 

The  intergovernmental  review 
requirements  of  Executive  Order  12372. 
as  established  by  HHS  regulations  in  45 
CFR  100,  are  not  applicable  to  this 
program. 

Catalog  of  Federal  Domestic  Assistanca 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  assigned  to  this 
program  is  93.283. 

Application  Submission  and  Deadline 

The  Public  Health  Foundation  must 
submit  a  signed  original  and  two  copies 
of  the  application  PHS  Form  5161-1  to 
Edwin  L.  Dixon,  Grants  Management 
Officer,  Grants  Management  Branch, 
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Procurement  and  Grants  Office.  Centers 
for  Disease  Control.  255  East  Paces 
Ferry  Road.  NE..  room  300.  Mail  Stop  E- 
U.  Atlanta.  Georgia  30305,  on  or  before 

.\-r  '  n  l^Z 

Where  To  Obtain  Additional 
Information 

Business  management  technical 
assistance  may  be  obtained  from  Locke 
Thompson.  Grants  Management 
Specialist.  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control.  255  East  Paces 
F-">  Road.  NE..  Mail  Stop  E-14. 
Aitdnta,  GA  30305;  telephone  (404)  842- 
6595  or  FTS  236-6595. 

Programmatic  technical  assistance 
may  be  obtained  from  C.  Joseph  Webb. 
O^Tice  of  Surveillance  and  Analysis. 
National  Centers  for  Chronic  Disease 
P^re'.ention  and  Health  Promotion,  Mail 
Stop  K-30.  Centers  for  Disease  Control. 
Atlanta,  GA  30333:  telephone  (404)  488- 
5270  of  FTS  236-5270. 

Please  refer  to  Announcement 
Number  218  when  requesting 
information  and  submitting  the 
application. 

A  copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
I iea  \by  People  2000  (Summary  Report; 
Stock  So  017-001-00473-1)  referenced 
in  the  Introduction  may  be  obtained 
through  the  Supenntendent  of 
Documents,  Government  Printing  Office. 
Washington.  DC  20402-9325  (telephone 
202-783-3238). 

Dated:  Aprils.  1992  I 

Robert  L  Foster, 

n^t:ng  Director.  Office  of  Program  Support. 
Centers  for  Disease  Control. 
IFR  Doc.  92-«795  Filed  4-6-92:  6:45  am) 
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Healtti  Care  Financing  Adn^inistration 

Public  Information  Coliection 
Requirements  Submitted  to  the  Office 
of  Management  an<l  Budget  for 
Clearance 

agency:  Health  Care  Financing 
.Aum.nistration.  HHS. 

The  Health  Care  Financing 
Administration  fHCFAl,  Department  of 
Health  and  Human  Services,  has 
sijbmtted  to  the  Office  of  Management 
a-d  Budget  (OMB)  the  following 
p.-.'iposals  for  the  collection  of 
information  in  compliance  with  the 
Paperworti  Reduction  Act  (Pub.  L  96- 
511). 

1.  Type  of  Request;  Revision;  Title  of 
Information  Collection:  Medicare 
Ci-r:er  Appeals  Report;  Form  Numbers: 
,MCr  A-2590:  Use:  This  form  is  submitted 
ror.thly  to  HCFA  by  Medicare  carriers 


and  summarizes  their  review  and 
hearing  activities  and  is  used  for 
administrative  purposes  on  the  carrier 
appeals  workload,  disposition  of 
appeals,  etc.;  Frequency:  Monthly; 
Respondents:  Businesses/other  for 
profit;  Estimated  Number  of  Responses; 
600;  Average  Hours  per  Response;  2; 
Total  Estimated  Burden  Hours:  1.200. 

2.  Type  of  Request:  New:  Title  of 
Information  Collection:  Information 
Collection  Requirements  for  Medicare 
Coverage  of  Screening  Mammography; 
Form  Number  HCFA-R-145;  Use:  The 
information  is  made  available  to  HCFA 
by  screening  mammography  suppliers 
and  interpreting  physicians  so  that 
HCFA  can  determine  if  the  supplier  or 
interpreting  physician  is- in  compliance 
with  published  safety  and  accuracy 
requirements:  Frequency:  Not 
applicable;  Respondents:  Businesses/ 
other  for  profit  and  small  businesses  or 
organizations:  Estimated  Number  of 
Responses:  Not  applicable:  Average 
Hours  per  Response:  4  (recordkeeping); 
Total  Estimated  Burden  Hours:  23.124. 

3.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Medicaid 
Eligibility  Quality  Control  (MEQC) 
Regional  Office  Collateral  Contacts; 
Form  Number  HCFA-9007;  Use:  These 
questions  are  asked  by  regional  offices 
when  they  perform  collateral  contacts 
during  the  review  of  MEQC  cases  to 
substantiate  financial  records  of 
Medicaid  recipients;  Frequency: 
Continuously;  Respondents:  State/local 
governments  and  non-profit  institutions; 
Estimated  Number  of  Responses:  2.903; 
Average  Hours  per  Response:  25;  Total 
Estimated  Burden  Hours:  726. 

4.  Type  of  Request:  New;  Title  of 
Information  Collection:  State  Survey 
Agency  List  of  Positions  and  Schedule  of 
Equipment  Purchases;  Form  Numbers: 
HCFA-1465  and  1466:  Use:  The 
information  is  used  by  HCFA  to 
determine  the  types  of  equipment  being 
purchased,  the  need  for  such  equipment, 
and  the  types  and  skill  levels  of 
surveyor  positions  that  are  being 
requested  by  the  State  survey  agencies; 
Frequency:  Annually;  Respondents: 
State/local  governments;  Estimated 
Number  of  Responses:  53;  Average 
Hours  per  Response:  4;  Total  Estimated 
Burden  Hours:  212. 

5.  Type  of  Request:  Revision:  Title  of 
Information  Collection:  Survey  Team 
Composition  and  Workload  Report; 
Form  Number:  HCFA-670:  Use:  The 
Omnibus  Budget  Reconciliation  Act  of 

1987  required  revision  in  the  survey 
process  and  the  Clinical  Laboratory 
improvement  Amendments  (CLIA)  of 

1988  required  laboratories  to  be 
8ur\'eyed  and  certified.  This  form 
provides  information  that  is  necessary 


for  HCFA  to  determine  reimbursement 
to  State  survey  agencies  for  the  amount 
of  time  they  spend  surveying; 
Frequency;  On  occasion;  Respondents; 
State/local  governments  and  Federal 
agencies/empioyees:  Estimated  Number 
of  Responses-  "00.000;  Ave^agp  time  per 
Response:  10  minutes;  Total  E.stimated 
Burden  Hours;  116.667. 

6  Type  of  Request:  New;  Title  of 
Information  Coliection;  Information 
Collectton  Requirements  for  Fee 
Collection,  Clinical  Laboratory 
Improvement  Amendments  of  1988,  42 
CFR  493.614,  .618,  .633.  and  ,634;  Form 
Numbe.-;  HCFA-R-14;  Use;  Cl.IA 
requires  every  laboratory,  with  certain 
exceptions,  to  be  certified  by  HCFA  and 
to  hold  a  Federal  certificate.  HCFA 
requires  all  laboratories  potentially 
subject  to  CU.A  to  apply  for 
certification,  Frequency;  Not  applicable: 
Respondents;  Individuals /households. 
business/other  for  profit,  small 
businesses  or  organi7ations.  State/local 
governments.  Federal  agencies/ 
employees,  and  non-profit  institutions: 
Estimated  Number  of  Responses:  Not 
applicable;  .Average  Hours  per 
Response;  .\o;  applicable;  Total 
Estimated  Burden  Hours;  1, 

7.  Type  of  Request:  New;  Title  of 
Information  Collection;  Intake  and 
Follow-up  Sur.-ey  of  Medicare 
Beneficiaries  in  Staff-.Assisted  Home 
Dialysis  Demonstration.  Form  Number: 
HCFA-R-7;  Use:  These  forms  will  be 
used  by  the  i.mplementation  and 
evaluation  contractor  in  computer- 
assisted  telephone  interviewing  of  all 
demonstration  participants  to  evaluate 
an  experimental  benefit — staffassisted 
dialysis;  Frequency;  Annually; 
Respondents:  Individuals /households, 
businesses/other  for  profit,  and  non- 
profit institutions;  Estimated  Number  of 
Responses:  1.320:  Average  flours  per 
Response:  .3333;  Total  Estimated  Burden 
Hours;  440. 

8.  Type  of  Request:  New;  Title  of 
Information  Collection;  Medicare 
Intermediary  Part  A  and  Part  B  Appeals 
Report;  Form  Number;  HCFA-2591;  Use; 
Medicare  intermediaries  electronically 
transmit  this  data  to  HCF.A's  Central 
Office.  The  information  summarizes 
their  reconsideration,  review,  and 
hearing  activities.  HCF.\  uses  this  data 
for  admmistratue  purposes  on  the 
intermediary  appeal  workload, 
disposition  of  appeals,  etc.;  Frequency: 
Monthly;  Respondents;  Businesses/other 
for  profit;  Estimated  Nurriber  of 
Responses:  648;  Average  Hours  per 
Response:  2;  Total  Estimated  Burden 
Hours  1.296. 

9  T>pe  of  Request:  New;  Title  of 
Information  Collection:  Screening 
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Mammogrnphy  ServicKS  Data  Report, 
Form  N'umber:  HCFA-252;  Use:  This 
form  initiates  the  certification  process 
for  supphers  of  screening  mammography 
services  and  to  determine  if  the  supplier 
has  the  appropriate  personnel  to 
participate  in  the  Medicare  program. 
The  form  identifies  the  date  and  type  of 
Federal  survey  cond'jcted  and  the 
r.ame[s)  and  titie(s)  of  individualfs) 
conducting  the  surt'ey;  Frequency; 
Annuaiiy:  Respondents:  State/local 
governments  and  small  businesses/ 
organizations:  Fst:matpd  Number  of 
Responses:  10.000;  Average  Hours  per 
Response;  ,25;  Total  Estimated  Burden 
Hours:  2.0OO. 

Additional  Information  or  Com.ments: 
Call  the  Reports  CJearance  Officer  on 
4:0-966-2066  far  copies  of  the  clearan -e 
request  packages.  W'Jtten  comments 
and  recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  folljwing  address;  OMB 
Reports  Mana^emer?!  Branch,  Af'entton: 
Allison  Eydt.  .New  E.xecutive  Office 
Building,  room  320e.  Washington.  DC 
20503. 

Dated.  April  1,1992. 
).  Michael  Hudson, 

Acting  Adnnnisiraiot.  lieakh  Cere  FtnaiKtnig 

Administrotion. 

[FR  Doc  92-8263  Filed  4^*-a2;  «.-!=.  am| 

BILLING  COOI  *\XH>3-*t 

Reconsideration  of  Disapproval  of 
California  State  Plan  Amendment 
(SPA);  Heartng 

agency:  Health  Care  Financing 
Administration,  HHS. 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  notKC  announces  an 
administrative  hearing  on  May  21.  1<W2 
at  10  a.m.  in  Training  Rooms  B  and  C, 
2nd  Floor.  75  Hawthorne  Street.  San 
Francisco.  C<jbfomia  to  reconsider  our 
decision  to  disapprove  Caiifomia  SPA 
90-20. 

DATES:  Requests  to  partidpafe  in  the 
hearing  as  a  party  must  be  received  bv 
the  Docket  Clerk  by  Apnl  24.  1992. 
FOR  FURTHER  rNFORMATTON  COKTACT: 
Docket  Clerk  FiCFA  Heanng  Staff  1849 
r,v\  ynn  Oak  Avenue.  Meadowwood 
East  Buildmg.  GroundAoor,  Baltimorp, 
Maryland  21207,  telephone  (410)  597- 
3013, 

SUPPIXMEMTARV  INFORMATK>N:  This 
notice  announces  an  admmistrafive 
hearing  to  reconsider  our  decision  fo 
disapprove  Caiifomia  State  plan 
amendment  (SPAl  numb>er  90-20. 

Section  1116  of  the  Social  Security  Ad 
(the  Act)  and  42  CFR  part  430  establish 
Department  procedures  that  provide  an 


adnunistr.itive  hearing  for 
reconsideration  of  a  disapproval  of  d 
S'ate  plan  or  plan  amendment.  The 
Health  Care  Financing  Administration 
(HCFA)  is  required  to  publish  a  copy  of 
the  notice  to  a  State  Medicaid  agency 
that  informs  the  agency  of  the  time  and 
place  of  the  heanng  and  the  issues  to  be 
considered.  If  we  subsequently  notify 
the  agency  of  additional  issu<;s  that  will 
be  considered  at  the  hearing,  we  will 
also  publish  that  notice 

Any  individual  or  group  that  wants  to 
participate  in  the  heanng  p«  a  party 
must  petition  the  Heanng  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  reqijirements 
contained  at  42  CFR  430  7H(bit2!  Any 
interested  person  or  organization  that 
wants  to  participate  as  arr/rus  curiae 
must  petition  the  Hearing  Officer  Ix-f^re 
the  heanng  begins  in  accordance  with 
the  requirements  contained  at  42  CFR 
430.76(c). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Offirer  will  notify  all 
participants, 

California  Sl'A  9(>20  would  amend 
the  Sta'e's  iillc  XIX  long-term  care 
payment  plan  ef{e<.tive  Octrt)er  1. 1990. 
The  proposed  amendment  would  make 
several  changes  m  the  me'ho<is  and 
standards  used  to  set  payment  rates 
e  g,,  change  the  reimbursement 
methodology  for  State  operated  u,!r.}i 
term  care  facilities  from  a  prospective 
payment  .methodology  to  a  cost 
reimbursement  methodology,  and  for 
Intermediate  Care  Faahlies  for  the 
Developmentdlly  Disabled  CCF/DD) 
providers,  from  the  prospt'ctive  ci.tHS 
median  to  tlie  prospective  60th 
percentile  kmitation. 

The  issue  in  this  matter  is  whether 
SPA  90- 2t]  complies  with  section 
1902(a)(13lfA]  of  the  Act  and  the 
implem.enting  regulations  at  42  Q\~R 
447.253(b)(2)  and  447.272(a).  which 
require  that  a  State  submit  an  assurantf 
that  it  has  made  a  finding  that  i*» 
proposed  plan  amendment  will  result  in 
payments  which  wll  nut  exceed,  in  the 
aggregate,  the  amount  that  the  State 
reasonably  estimates  would  be  paid 
under  the  Kiedicare  payment  principirs 
This  finding  is  to  be  made  for  each 
group  of  health  ciire  facilities  ;i.e.. 
hospitals,  nursing  facilities,  and  ICFs  i'or 
the  mentally  retarded  (ICF/MRJl. 
Further,  section  42  CFR  447  272lb) 
requires  a  separate  upper  lim.t  finding 
and  assurance  with  regard  to  State 
operated  facilities 

HCF.A  has  determined  that  the  S'^ite 
has  not  provided  any  supporting 
documentation  to  demonstrate  it  will 
meet  these  Federal  requirements.  The 
State  contends  if  should  be  exempt  from 
the  upper  limit  determination  on  the 


grounds  that  State  operated  facili*  i-s 
providing  lona-term  care  servines  s.»rve 
a  dJ»prop«>rtiiin;i't  -i* ,  ■•  <  *  1'  w  income 
patients  with  spet  i<ii  ne*ds   The  Slate 
conchides  that  in  accordance  with  the 
provisions  of  42  CFR  447.272(c),  the 
upper  payment  limitations  established 
under  42  CFR  447^2<b)  do  Dot  apply  to 
payments  made  under  it=  p'an  »o  the 
State  operated  facili  til- !r  (,!n  vtrii-u  k'Siv- 
ferm  care  services. 

The  Federal  regulation  at  42  CFR 
447.27Z(c}  exempts  States  from  having  tu 
include  in  their  upper  limit  calculaticms, 
payment  adjustments  made  under  a 
State  plan  to  hospitals  found  to  serve  a 
dispmportionate  number  of  low  inrnme 
patienlB  ws'h  special  rteeds    !>,<>rf    s  no 
exception  under  this  regulation  for 
facilities  providing  long-term  care 
services  regardless  of  the  nmnber  of  low 
income  patients  it  serves.  Therefore, 
HCFA  believes  the  State  is  required  to 
demonstrate  that  it  meets  the  upre^ 
payment  limit  requirements  at  42  C^K 
447.272(b)  for  the  State  operated 
facilities  providing  long-term  care 
services. 

The  notice  to  Caiifomia  announcing 
an  administrative  hearing  to  reconsider 
the  disapproval  of  its  SPA  reads  as 
follows: 

Mr.  John  Rodriguez. 

Deputy  Director.  Medical  Care  Serrices. 
Department  of  Health  Services.  714-744 
P  Street.  Sacramento.  Caiifomia  91234. 

Dear  Mr.  Rodriguez:  I  em  retpooding  to 
your  request  for  reconsideration  of  the 
decisKni  in  diMpprove  California  State  Plan 
Amendment  (SPA)  90-20.  CaUfomia  90-20 
would  amend  the  State  Medicaid  pUa  for 
payment  of  long-term  care  services.  The 
proposed  arryendment  would  make  several 
changes  in  the  methods  and  standards  oseff 
to  set  payment  rates;  e.g..  change 
reimbursement  methodology  for  State 
operated  long-term  care  facihties  from 
prospective  to  cost  reimbursement,  and  for 
Intemiediate  Care  Fadlitie*  for  the 
Developments lly  Disabled  |iCF/OD) 
providers,  from  the  prospective  cJ«m  median 
to  the  prospective  60th  percentile  iimitauon. 

The  issue  in  this  matter  i*  wSetl>er  SPA  BO- 
ZO complies  with  section  1902(a)n3)(A)  of  the 
Social  Security  Act  (the  Act)  and  the 
implementing  regulations  at  42  CFR 
447  JS3(b)t2)  and  447.272(8).  which  recpiire 
that  a  State  submit  an  •sirarance  that  it  has 
mdde  B  finding  lh«t  its  proposed  pian 
«mendiBertt  wiil  mult  in  payments  which 
will  not  exceed,  is  the  aggregate,  the  an>ount 
that  the  State  reasonably  estimates  would  be 
paid  under  the  Medicare  payment  prinople*. 
This  finding  is  to  be  made  for  each  group  of 
Health  c«re  fecihties  (i.e..  hospitals,  nursing 
f,»f  iHfi>>»  Hrwi  to »  fi "  'he  mentaFly  retarded 
(!(  K/MRil  ^u^tl».■^  ■».  t  t.on  42  CFR  447  272fh) 
tv-:\\\Tt'»  II  wp^ralp  ojippr  :!iri."  'iP'iii.'is  i*"'«i 
i.ssiiram:e  wiUi  regAril  lo  h^a\K  L'^tra'eO 
(h.  ii)tM>».  \A/e  disapproved  this  plan 
WiTit-niirr^i  rvt  bf^J»i)»p  'he  Slatp  Had  not 
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demonstrated  compliance  with  these 
requirements. 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  on  May  21, 
1992  at  10:00  a.m.  in  Training  Rooms  B  and  C. 
2nd  Floor.  T5  Hawthorne  Street.  San 
Francisco.  California.  If  this  date  is  not 
acceptable,  we  would  be  glad  to  set  another 
date  that  is  mutually  agreeable  to  the  parties. 
The  heanng  will  be  governed  by  the 
procedures  prescribed  at  42  CFR  Part  430. 

I  am  designating  Mr.  Stanley  Katz  as  the 
presiding  officer.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
t)etween  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  present  the  State  at  the 
heanng.  The  Docket  Clerk  can  be  reached  at 
(410)  597-3013. 

Sincerely.  j 

I  Michael  Hudson.  I 

Acting  Administrator. 

Authority:  Section  1116  of  the  Social 

S.    urity  Act  (42  U.S.C.  1316);  42  CFR  430.ia 

Catalog  of  Federal  Domestic  Assistance 
frograra  No.  13.714.  Medicaid  Assistance 
P-ogram.  i 

Da'ed:  .April  2.  1992. 
I  Michael  Hudson. 

Acting  Administrator.  Health  Care  Financing 
Administration. 
[FR  Doc  92-8284  Filed  4-8-92;  8;45  am) 
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Social  Security  Administration 

Privacy  Act  of  1974 

AGENCY:  Social  Security  Administration 

(SSA),  Department  of  Health  and 

H  — 3.n  Services  (HHS). 

ACTION  \ew  routine  use  and  minor 

revisions 

SUMMARY  In  accordance  with  the 
P.-ivacy  Act  (5  U.S.C.  552a(e)(ll}).  we 
d.'e  issuing  public  notice  of  our  intent  to 
formally  establish  a  routine  use  allowing 
disclosure  of  information  from  the 
system  of  records  entitled 
■  Supplemental  Security  Income  Record, 
iiFiS/SSA/OSR,  90-60-0103  (SSR)."  We 
are  also  revising  an  existing  routine  use 
applicable  to  the  "Claims  Folders 
System.  HHS/SSA/OP.  09-60-0089'  and 
the  "Master  Beneficiary  Record.  HHS/ 
SSA/OSR.  09-60-0090  (MBR)."  and 
making  minor  revisions  to  the  notices  of 
the  systems  to  make  them  accurate  and 
up-to-date.  We  invite  public  comments 
on  this  publication. 
DATES:  The  proposed  new  routine  use 
and  revisions  to  the  existing  routine  use 
applicable  to  the  Claims  Folders  system 
and  the  MBR  system  providing  for 
disclosure  to  representative  payees  will 
become  effective  as  proposed,  without 
further  notice  on  May  11, 1992.  unless 


we  receive  comments  on  or  before  the 
date  which  would  warrant  our 
preventing  the  changes  from  taking 
effect  The  minor  revisions  are  effective 
'tpnn  publication  (April  9, 1992). 
ADDRESSES:  Interested  individuals  may 
comment  on  this  pubHcation  by  writing 
to  the  SSA  Privacy  Officer,  Social 
Security  Administration.  Room  3-D-l 
Operations  Building,  6401  Security 
Boulevard.  Baltimore,  Maryland  21235. 
All  comments  received  will  be  available 
for  public  inspection  at  that  address. 
FOR  FURTHER  IMFORMATION  CONTACT: 
Mr.  Willie  J.  Polk,  Chief,  Confidentiality 
and  Disclosure  Branch,  Division  of 
Technical  Documents  and  Privacy, 
Office  of  Regulations.  Office  of  Policy. 
3-D-l  Operations  Building,  6401 
Security  Boulevard,  Baltimore, 
Maryland  21235,  telephone  410-965- 
1753. 

SUPPlFMENTfti  INFORMATtON: 

i.  Proposed  Nev^  .;;,..;  Re  N^d  Routine 
Uses 

Individuals  entitled  to  Social  Security 
or  supplemental  security  income  (SSI) 
benefits  under  title  II  or  title  XVI  of  the 
Social  Security  Act  have  the  right  to 
manage  their  own  benefits  through 
direct  payment.  However,  sections 
205(j)(l)  and  1631(a)(2)(A)(ii)  of  the 
Social  Security  Act  permit  SSA  to  select 
a  representative  payee  (payee)  if  we 
believe  that  the  interests  of  a 
beneficiary  will  be  served  by 
representative  payment.  Generally,  we 
select  a  payee  if  we  have  determined 
that  the  beneficiary  is  not  capable  of 
managing  or  directing  the  management 
of  benefit  payments  in  his  or  her  best 
interest  The  payee  may  be  either  a 
person  or  an  organization  selected  by 
SSA. 

After  a  payee  has  been  appointed,  it  is 
necessary  for  SSA  to  disclose  certain 
information  about  the  beneficiary  to  the 
payee  in  order  to  assist  both  SSA  and 
the  payee  in  performing  their  respective 
duties.  These  duties  primarily  involve 
payees'  receipt  expenditure,  and 
conservation  of  benefits  on  behalf  of  the 
beneficiary.  We  are  establishing  a  new 
routine  use  ^27  for  the  SSR  under  the 
Privacy  Act  to  permit  the  disclosures. 
The  proposed  routine  use  provides  for 
the  following  disclosure: 

Disclosure  of  information  may  be 
made  to  representative  payees  about 
individuals  for  whom  they  serve  as 
representative  payees  for  the  purpose  of 
assisting  SSA  in  administering  its 
representative  payment  responsibilities 
under  the  Social  Security  Act  and 
assisting  the  representative  payees  in 
performing  their  duties  as  payees, 
including  receiving  and  accounting  far 


benefits  for  individuals  for  whom  they 
ser\e  as  payees. 

In  addition  to  adding  the  above 

mentioned  routine  use  to  the  SSR 
system  notice,  we  are  revising  the 
wording  of  an  existing  routine  use 
applicable  to  the  Claims  Folders  and 
MBR  systems  that  permits  disclosure  to 
payees  to  make  it  consistent  with  the 
routine  use  we  are  adding  to  the  SSR 
system.  This  is  routine  use  -18  in  the 
Claims  Folders  system  notice  and 
routine  use  -1  in  the  MBR  system 
notice. 

II.  Compafibllitv  of  Proposed  Routine 
Use 

U  e  d.-e  proposi.ng  to  establish  the  new 
and  revised  routine  uses  in  accordance 
with  the  Privacy  Act  (5  U.S.C.  552(a)(7) 
and  5  U.S.C.  552a(b)(3))  and  our 
disclosure  regulation  (20  CFR  part  401) 
The  Privacy  Act  permits  us  to  disclose 
information  about  individuals  without 
their  consent  for  routine  uses  in 
situations  where  disclosure  is  necessary 
to  administer  the  Social  Security 
program.  We  will  disclose  information 
under  both  the  new  and  revised  routine 
uses  only  as  necessary  to  assist  us  in 
administering  our  representative 
payment  responsibilities  under  the 
Social  Security  Act  and  to  assist  payees 
in  performing  their  duties  as  payees. 
Thus,  the  disclosures  described  above 
meet  the  criteria  in  the  Privacy  Act  for 
routine  uses. 

III.  Effect  of  the  Proposed  Changes  on 
Individual  Rights 

As  discussed  above,  we  will  appoint  a 
payee  only  if  we  believe  that  the 
interests  of  a  beneficiary  will  be  better 
served  by  representative  payment  rather 
than  by  direct  payment  of  benefits. 

The  disclosures  under  the  routine  use 
will  assist  SSA  in  carrying  out  its 
statutory  and  regulatory  responsibilities 
relating  to  representative  payment  and 
will  assist  payees  in  performing  their 
duties  such  as  using  and  conserving 
funds  on  behalf  of  beneficiaries.  The 
disclosures  thus  will  be  in  the  interest  of 
the  beneficiaries.  Consequently,  we  do 
not  anticipate  that  the  disclosures  would 
have  an  unwarranted  effect  on  the 
privacy  or  other  rights  of  individuals. 

rV.  Minor  Revisions 

•  Information  about  payees  is 
maintained  in  the  Claims  Folders  and 
SSR  systems,  but  this  fact  is  not  clear 
from  the  wording  describing  the 
categories  of  records  that  are 
maintained  in  the  systems.  We  have 
added  language  to  the  notices  of  these 
systemiS  clarifying  that  information 
about  payees  is  maintained. 
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•  With  regard  to  the  CSaims  Folders 
system,  we  have  deleted  routinp  use  S'2tJ 
providing  for  disclosure  to  the  "DO),  a 
court  or  other  tribunal  '   *   '"and 
renumbered  the  reTiaining  routine  uses. 
(Routine  use  -20  was  duplicHtisp  of  the 
current  routine  uses  *"31,) 

•  With  resard  to  the  MBR  system,  we 
have  deleted  raut:re  'ise  ^23  pro^idinj; 
for  disclosure  fo  "DOl.  s  court  o"- 
tribunal  *  *  '"  and  renumbered  roii'ine 
uses  *24  through  «29  {Routine  use  *23 
was  duplicative  of  the  current  routme 
use  -30  ] 

•  W:'h  regard  fo  the  SSR  svsterr,  we 
have  deleted  routine  uses  *lfi  prov-iding 
for  disclosure  to  "DO)  a  court  or  other 

tribunal and  *17  providing  for 

disclosure  to  the  OfTice  of  the  President 
and  have  renumbered  routine  uses  *T8 
throvigh  -28.  (Routine  uses  »16  and  ^^7 
were  d'lplicative  of  the  current  ro'.;t;r,e 
uses  numbcs  *26  end  ~21. 
respectively  ) 

•  We  also  have  made  a  number  of 
editorial  changes  and  general 
"housekeeping"  char>ges  that  make  the 
Claims  Folders.  MBR.  and  SSR  notices 
accurate  and  up-to-date. 

All  of  the  changes  discussed  above 
are  reflected  in  the  notices  foiiowmg 
this  preamble. 

Dated:  March  31. 1992. 
Gwendolyn  S.  King, 

Con-  77/s.s  .'0.1  fir  ofSocJo/St'tjurity. 

09-60-0089 

SYSTEM  NAME: 

Claims  Folders  System.  HUS/SSA/ 

OP 

SECUPrry  cukSSfFtCATtof* 

SYSTEM  LOCATtOM: 

The  claims  folders  initiniiy  are 
established  and  maintained  in  Social 
Security  field  offices  when  claims  for 
benefits  are  filed  or  a  lead  is  expected  to 
result  in  a  claim.  Telephone  and  address 
information  for  Social  Security  field 
offices  may  be  fo;ind  in  local  telephone 
directories  under  Uni'e.d  Slates 
Department  of  Healih  and  Hum.in 
Services,  Social  Security  Administrat.on 
or  under  Social  Secunty  Admmistraticn 
The  claims  are  retained  in  f^^ld  offices 
until  ail  development  has  been 
completed,  and  then  transferred  ?o  the 
appropriate  processing  center  aa  set  out 
below. 

Supplemental  Security  Income  (SSI) 
claims  folders  are  held  in  Social 
Security  f;eid  offices  pendmj? 
establishment  of  a  payrr.cnt  r>it,ijr.i.  or 
until  the  appta!  period  in  a  denn.d  .i.iim 
situation  has  exp-rtd.  The  foldr.rs  -ire 
then  transferred  to  a  folder  staging 


faabty  (FSF)  in  Wiliies-Barre; 
Pennsylvania.  l"he  address  is:  Social 
Serunty  .ndministration.  SSI  Folder 
Sti_?,i^ing  Operations.  Wilkes-Rarre  Data 
Opera'.. ons  C.enter.  FO  Box  7000. 
Wiikea-Barre.  PA  1671)3. 

Retirement  and  Survivors  Insurance 
iRSI)  claims  folders  are  maintained 
primaril;.  m  the  Social  Security 
Ad.T.iaistra lion's  (SSA's)  Program 
Service  Centers  (PSC's)  (contact  the 
system  manager  at  the  address  below 
for  PSC  address  information).  If  the 
individual  to  which  the  claim  pertains 
resides  outside  the  United  States  or  any 
of  its  possessior.s,  the  folder  is 
maintained  in  the  Office  of  Disability 
.,r:d  h:->TnHr:,,;:,i;  n-^.'r.i-.-.s(ODIO). 
Tht  ad...;-  ■,■;$  far  ODiO  .s  Sv.n.ial  Security 
Ad.mini,v..t:   .':  PO  Box  1756. 
B.iltimort'..MD  21203. 

Disability  Insurance  (DI)  claims 
folders  for  individuals  under  age  59  are 
maintained  primarily  in  the  SSA  Office 
of  Disability  Operations  (ODO).  The 
address  for  ODO  is;  S<K.ia!  Security 
Administratiorv  Office  of  D  sat'ih'j 
Operations.  i.5(Xl  WviodKiv."  U'lve, 
Baltimore.  MD  21241. 

If  the  individual  resides  outside  the 
United  States  or  any  of  its  possessions. 
DI  claims  f{.i!deis  fi;r  individuals  uria«,r 
age  59  are  maintained  in  ODIO  (see  the 
address  above).  DI  claims  folders  for 
disabled  individuals  over  age  58  are 
maintained  in  SS.\  s  PSCs  (contact  the 
system  manager  fur  addresses). 

Claims  foiders  reiating  to  Black  Lung 
(BL)  claims  are  maintained  in  ODIO  at 
the  following  uddrL^ss:  Social  Security 
Administration.  Office  of  Disability  and 
International  Operations,  1500 
Woodlawn  Drive,  Baltimore.  MD  21241. 

In  addition,  claims  folders  are 
transferred  to  numerous  other  locations 
throughout  the  Department  of  Health 
and  Human  Services  (HHS)  and  the 
General  Services  Administration  (GSA) 
and  on  occasion  may  be  temporarily 
transferred  to  other  Federal  agencies. 
The  DI  claims  folders  also  are 
transferred  to  State  agencies  for 
disability  and  vocational  rehabilitation 
determinations. 

CATAGOWES  Of  WOf'/YCUAL!  COVEiSlC  I:  T  TKt 
SVSTCM; 

Ci.i;m.j.i;,%,  app.'if vints,  tieneficiaries 
ap.d  potential  cl;i.n.tnts  for  RSI  and  DI 
b-enefits:  Heaiih  Insurance  (HI)  benefits; 
BL  benefus  or  SSI  payments.  Folders 
also  are  maintained  on  claims  that  have 
been  denied 

CA'-EGORIES  or  RSCOIWS  MtMlSWTIMr 

Trie  ciaiir.s  fouier  is  establidied  whtn 
a  claim  for  benefits  ts  filed  or  a  lead  is 
expected  to  res.: It  in  a  ilaim.  It  contains 
the  name  and  Social  Sfcunt)  numiMii 


(SSN)  of  the  claimant  or  potential 
claimant,  the  appbcation  for  benefits; 
earnings  record  information  established 
and  maintained  by  SSA;  documents 
supporting  factors  of  entitlement  and 
continuing  ebgibihty;  payment 
documentabon;  correspondence  to  and 
from  claimants  attd/or  representatives; 
informabon  about  represCTitative 
payees:  and  leads  information  from  third 
parties  such  as  social  service  agencies, 
the  Internal  Revenue  Service  (IRS),  the 
Department  of  Veterans  Affairs  (DVA) 
and  mental  institutions. 

The  claims  folder  also  may  contain 
data  coUp'ted  as  a  result  of  inqairies  or 
compiair:::).  ui.t  evaluation  and 
measuremen'  't..'  <  ^  [,f  the 
effectiveness  ti  un  ms  policies. 

Separate  files  may  be  maintained  of 
certain  actions  which  are  entered 
directly  into  the  computer  processes. 
These  relate  to  reports  of  changes  of 
address,  work  status,  and  other  post- 
adjudicative  reports.  Separate  files  also 
temporarily  may  be  maintained  for  the 
purpose  of  resolving  problem  cases. 

Separate  abstracts  also  are 
maintained  for  statistical  purposes  (i.e^ 
disallowances,  technical  denials,  and 
demographic  and  statistical  information 
relating  to  disvabifity  d^ritiioniil. 

AUTMOWTT  FO«  mATT'rHt.Hrt  Of  THt 
SYSTIM: 

Section  202-205.  223,  226,  228, 1611, 
1631, 1818, 1838.  and  1840  of  the  Social 
Security  Act  and  sections  411  and  413  of 
the  Federal  Coal  Mine  and  Health 

Safety  Act. 

PUHPOSE<8): 

The  claims  folder  constitutes  the  basic 
record  for  pas^ments  and  determinations 
under  the  Social  Security  Act  and  the 
Federal  Coal  Mine  Health  and  Safety 
Act.  Data  are  used  to  produce  and 
maintain  the  Master  Beneficiary  Record 
(09-60-0090)  which  is  the  automated 
payment  system  for  RSI  and  OF  benefits; 
the  Supplemental  Security  Income 
Record  (09-«M)103)  which  is  the 
payment  system  for  the  aged,  blind,  and 
disabled  payments;  the  Black  Lung 
Payment  System  (0^-60-0045)  which  is 
the  payment  system  for  BL  claims;  and 
the  Health  Insurance  Billing  and 
Collection  Master  Record  system  (09- 
70-0522)  which  is  the  payment  system 
for  HI  and  Supplementary  Medical 
Insurance  (Medicare)  benefits. 

This  paper  file  is  controlled  by  the 
SSA  Claims  Control  System  while  the 
claim  is  pending  development  for 
adjudication  in  the  field  office,  and  by 
the  Case  Control  System  once  the  folder 
has  been  transferred  to  the  processing 
center  (ODIO.  PSC  or  ODO). 
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The  claims  folders  are  used 
throughout  SSA  for  purposes  of  pursuing 
ciaims:  determining,  organizing  and 
maintaining  documents  for  making 
determinations  as  to  eligibility  for 
benefits,  the  amount  of  benefits,  the 
appropriate  payee  for  benefits, 
reviewing  continuing  eligibility,  holding 
hearings  or  administrative  review 
processes;  ensuring  that  proper 
adjustments  are  made  based  on  events 
affecting  entitlement;  and  answering 
inquiries. 

The  folder  may  be  referred  to  State 
Disability  Determination  Services 
(DDSs)  or  vocational  rehabilitation 
agencies,  in  disability  cases.  They  may 
also  be  used  for  quality  review, 
evaluation,  and  measurement  studies, 
and  other  statistical  and  research 
purposes.  Extracts  may  be  maintained 
as  interviewing  tools,  activity  logs, 
records  of  claims  clearance,  and  records 
of  type  or  nature  of  actions  taken. 

ROUTINE  USES  OF  RECOBDS  MAIKTAIN60  IH 
TXE  SYSTEM,  INCtUDINQ  CATEGORIES  OP 
USERS  AND  TWE  PURPOSES  Qf  SUCM  USES: 

Disclosure  mdy  be  mauc  fur  ruutine 
uses  as  indicated  below: 

1.  To  third  party  contacts  is  situations 
V,  here  the  party  to  be  contacted  has,  or 
IS  expected  to  have,  information  relating 
to  the  individual's  capability  to  manage 
his/her  affairs  or  his/her  eligibility  for 
or  entitlement  to  benefits  under  the 
Social  Security  program  when: 

(a)  The  individual  is  unable  to  provide 
information  being  sought.  An  jfndividual 
is  considered  to  be  unable  to  provide 
certain  types  of  information  when: 

(1)  He/she  is  incapable  or  of 
questionable  mental  capability; 

(2)  He/she  cannot  read  or  write; 

(3)  He/she  cannot  afford  the  cost  of 
obtaining  the  information; 

(4)  A  language  barrier  exists;  or 

(5)  The  custodian  of  the  information 
will  not.  as  a  matter  of  policy,  provide  it 
to  the  individual;  or 

(b)  The  data  are  needed  to  establish 
the  validity  of  evidence  or  to  verify  the 
accuracy  of  information  persented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following: 

(1)  His/her  eligilbihty  for  benefits 
under  the  Social  Security  program; 

(2)  The  amount  of  his/her  benefit 
payment;  or 

(3)  Any  case  in  which  the  evidence  is 
being  reviewed  as  a  result  of  suspected 
abuse  or  fraud,  concern  for  program 
i.ntegnty,  or  for  quality  appraisal,  or 
evaluation  and  measurement  activities. 

2.  To  third  party  contacts  where 
necessary  to  establish  or  verify 
information  provided  by  representative 
payees  or  payee  applicants. 


3.  To  a  person  (or  persons)  on  the  rolls 
when  a  claim  is  filed  by  an  individual 
which  is  adverse  to  the  person  on  the 
rolls;  i.e.: 

(a)  An  award  of  benefits  to  a  new 
claimant  precludes  an  award  to  a  prior 
claimant;  or 

(b)  An  award  of  benefits  to  a  new 
claimant  will  reduce  the  benefit 
payments  to  the  Individual(s)  on  the 
rolls: 

but  only  for  information  concerning  the 
facts  relevant  to  the  interest  of  each 
party  in  a  claim. 

4.  To  employers  or  former  employers 
for  correcting  or  reconstructing  earnings 
records  and  for  Social  Security  tax 
purposes  only. 

5.  To  the  Department  of  the  Treasury 
for 

(a)  Collecting  Social  Security  taxes  or 
as  otherwise  pertinent  to  tax  and  benefit 
payment  provisions  of  the  Social 
Security  Act  (including  SSN  verification 
services);  and 

(b)  Investigating  alleged  theft,  forgery, 
or  unlawful  negotiation  of  Social 
Security  checks. 

6.  To  the  United  States  Postal  Service 
for  investigating  the  alleged  forgery, 
theft  or  unlawful  negotiation  of  Social 
Security  checks. 

7.  To  the  Department  of  Justice  (DOJ) 
for. 

(a)  Investigating  and  prosecuting 
violations  of  the  Social  Security  Act  to 
which  criminal  penalties  attach. 

(b)  Representing  the  Secretary  of 
HHS.  and 

(c)  Investigating  issues  of  fraud  by 
agency  officers  or  employees,  or 
violation  of  civil  rights. 

8.  To  the  Department  of  State  for 
administering  the  Social  Security  Act  in 
foreign  countries  through  facilities  and 
services  of  that  agency. 

9.  To  the  American  Institute  on 
Taiwan  for  administering  the  Social 
Security  Act  on  Taiwan  through 
facilities  and  services  of  that 
organization. 

10.  To  the  DVA,  Philippines  Regional 
Office,  for  administering  the  Social 
Security  Act  in  the  Philippines  through 
facilities  and  services  of  that  agency, 

11.  To  the  Department  of  Interior  for 
administering  the  Social  Security  Act  in 
the  Trust  Territory  of  the  Pacific  Islands 
through  facilities  of  that  agency. 

12.  To  the  Railroad  Retirement  Board 
for  administering  provisions  of  the 
Social  Security  Act  relating  to  railroad 
employment. 

13.  To  State  Social  Security 
Administrators  for  administration  of 
agreements  pursuant  to  section  218  of 
the  Social  Security  Act. 

14.  To  State  audit  agencies  for 


(a)  Auditing  State  supplementation 
payments  and  Medicaid  eligibility 
considerations:  and 

(b)  Expenditures  of  Federal  funds  by 
the  State  in  support  of  the  DDS. 

15.  To  private  medical  and  vocational 
consultants  for  use  in  making 
preparation  for,  or  evaluating  the  results 
of  consultative  medical  examinations  or 
vocational  assessments  which  they  were 
engaged  to  perform  by  SS.^  or  a  State 
agency  acting  m  accord  with  section  221 
or  1633  of  the  Social  Security  Act. 

16.  To  specified  business  and  other 
community  members  and  Federal.  State, 
and  local  agencies  for  verification  of 
eligibility  for  benefits  under  section 
1631(e)  of  the  Social  Security  Act. 

17.  To  institutions  or  facilities 
approved  for  treatment  of  drug  addicts 
or  alcoholics  as  a  condition  of  the 
individual's  eligibility  for  payment  under 
section  1611(e)(3)  of  the  Social  Security 
Act  and  as  authorized  by  regulations 
issued  by  the  Special  Action  Office  for 
Drug  Abuse  Prevention. 

18.  To  applicants,  claimants, 
prospective  applicants  or  claimants, 
other  than  the  data  subject,  their 
authorized  representatives  to  the  extent 
necessary  to  pursue  Social  Security 
claims  and  to  representative  payees 
when  the  information  pertains  to 
individuals  for  whom  they  serve  as 
representative  payees,  for  the  purpose  of 
assisting  SSA  in  administering  its 
representative  payment  responsibilities 
under  the  Social  Security  Act  and 
assisting  the  representative  payees  in 
performing  their  duties  as  payees, 
including  receiving  and  accounting  for 
benefits  for  individuals  for  whom  they 
serve  as  payees. 

19.  To  a  congressional  office  in 
response  to  an  inquiry  from  that  office 
made  at  the  request  of  the  subject  of  a 
record. 

20.  In  response  to  legal  process  or 
interrogatories  relating  to  the 
enforcement  of  an  individual's  child 
support  or  alimony  obligations,  as 
required  by  sections  459  and  461  of  the 
Social  Security  Act. 

21.  To  Federal,  State,  or  local  agencies 
(or  agents  on  their  behalf)  for 
administering  cash  or  noncash  income 
maintenance  or  health  maintenance 
programs  (including  programs  under  the 
Social  Security  Act).  Such  disclosures 
include,  but  are  not  limited  to,  release  of 
information  to: 

(a)  The  Railroad  Retirement  Board  for 
administering  provisions  of  the  Railroad 
Retirement  and  Social  Security  Acts 
relating  to  railroad  employment  and  for 
adn^.mistering  the  Railroad 
Unemployment  Insurance  Act; 
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|bj  The  UVA  for  administering  38 
U.S.C  412.  and  upon  request, 
information  needed  to  determine 
eligibihty  for  or  amount  of  VA  benefits 
or  verifv  ing  other  information  with 
lespect  thereto: 

(c)  The  Department  of  Labor  for 
administermg  provisions  of  Title  IV  of 
the  Federal  Coal  Mine  Health  and 
Safety  Act; 

(d)  State  welfare  departments  for 
administering  sections  205(c)(2)(B)(i){II) 
and  402(a)(251  of  the  Social  Security  Act 
requiring  information  about  assigned 
SSN's  for  Aid  to  Families  with 
Dependent  Children  program  purposes 
only; 

(e)  Stale  agencies  for  making 
determinations  of  Medicaid  eligibility; 
and, 

(f)  Slate  agencies  for  making 
determinations  of  food  stamp  eligibility 
under  the  food  stamp  program. 

22.  To  Stale  welfare  departments: 
(a)  Pursuant  to  agreements  with  SSA 

for  administration  of  Slate 
supplementation  payments: 

(bj  For  enrollment  of  welfare 
recipients  for  medical  msurance  under 
section  1843  of  the  Social  Security  Act; 
and 

(c)  For  conducting  independent 
quality  assurance  reviews  of  SSI 
recipient  records,  provided  that  the 
agreement  for  Federal  administration  of 
the  supplem.entation  provides  for  such 
an  independent  re\'iew. 

23.  To  State  vocational  rehabilitation 
agencies  or  State  crippled  children's 
service  agencies  (or  other  agencies 
providing  services  to  disabled  children) 
for  consideration  of  rehabilitation 
services  per  sections  222(a)  and  1615  of 
the  Social  Security  Act. 

24.  Information  necessary  to 
adjudicate  claims  filed  under  an 
international  Social  Security  agreement 
that  the  United  States  has  entered  into 
pursuant  to  section  233  of  the  Social 
Security  Act  may  be  disclosed  to  a 
foreign  country  that  is  a  party  to  that 
agreem.ent. 

25.  To  IRS,  Department  of  the 
Treasury,  for  the  purpose  of  auditing 
SS.A.'s  compliance  with  the  safeguard 
provisions  of  the  IRC  of  1986,  as 
amended. 

26.  To  the  Office  of  the  President  for 
responding  to  an  individual  pursuant  to 
an  inquiry  received  from  that  individual 
or  from  a  third  partv  on  his  or  her 
behalf. 

27.  To  third  party  contacts  (including 
private  collection  agencies  under 
contract  wiih  SSA)  for  the  purpose  of 
their  assisting  SS.'\  in  recovering 
overpayments 

28.  To  D0|  (Immigration  and 
Naturalization),  upon  request,  to  identify 


and  locate  aliens  in  the  United  States 
pursuant  to  section  290(c)  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1360(c)). 

29.  Information  may  be  disclosed  to 
contractors  and  other  Federal  agencies, 
as  necessary,  for  the  purpose  of 
assisting  SSA  in  the  efficient 
administration  of  its  programs.  We 
contemplate  disclosing  information 
under  this  routine  use  only  in  situations 
in  which  SSA  may  enter  a  contractual  or 
similar  agreement  with  a  third  party  to 
assist  in  accomplishing  an  agency 
function  relating  to  this  system  of 
records. 

30.  Nontax  return  information  which 
is  not  restricted  from  disclosure  by 
Federal  law  may  be  disclosed  to  the 
GSA  and  the  National  Archives  and 
Records  Administration  for  the  purpose 
of  conducting  records  management 
studies  with  respect  to  their  duties  and 
responsibilities  under  44  U.S.C.  2904  and 
2906,  as  amended  by  the  National 
Archives  and  Records  Administration 
Act  of  1984. 

31.  To  DOJ,  a  court  or  other  tribunal, 
or  another  party  before  such  tribunal 
when: 

(a)  SSA,  any  component  thereof,  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity:  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee:  or 

(d)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DO),  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  SSA 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

Wage  and  other  information  which 
are  subject  to  the  disclosure  provisions 
of  the  Internal  Revenue  Code  (IRC)  (26 
U.S.C.  6103)  will  not  be  disclosed  under 
this  routine  use  unless  disclosure  is 
expressly  permitted  by  the  IRC. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETHIEVINQ,  ACCESSING  AND  DISPOSING  OF 
RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  generally  are  maintained 
manually  in  file  folders.  However,  some 
records  may  be  maintained  in  magnetic 
media  (e,g„  on  di.sc  and  microcomputer). 


RrTRiEVABiLrT-y: 

Claims  folders  are  retrieved  both 
numerically  by  SSN  and  alphabetically 
by  name. 

SAfEauAnDS 

Claims  folders  are  protected  through 
limited  access  to  SSA  records.  Access  to 
the  records  is  limited  to  those 
employees  who  require  such  access  in 
the  performance  of  their  official  duties. 
All  employees  are  instructed  in  SSA 
confidentiality  rules  as  a  part  of  their 
initial  orientation  training. 

BtTtNTiON  AhD  disposal: 

The  retention  period  for  claims  folders 
are  as  follows: 

A.  RSI  Claims  Folders 

Folders  for  disallowed  life  and  death, 
withdrawals,  and  lump-sum  claims  in 
which  potential  entitlement  exists  are 
transferred  to  the  Federal  Records 
Center  (FRC)  after  being  so  identified 
and  then  destroyed  10  years  thereafter. 

Folders  for  awarded  claims  where  the 
last  payment  has  been  made  and  there 
is  no  future  potential  claimant  indicated 
in  the  record  are  transferred  to  the  FRC 
and  then  destroyed  5  years  thereafter. 

C.  DI  Claims  Folders 

Folders  for  DI  denial  claims  are 
transferred  to  the  FRC  after  expiration 
of  the  reconsideration  period  and  then 
destroyed  10  years  thereafter. 

Folders  for  terminated  DI  claims  are 
transferred  to  the  FRC  after  being 
identified  as  eligible  for  transfer  and 
then  destroyed  10  years  thereafter. 

SSI  Claims  Folders 

Folders  for  SSI  death  termination 
claims  are  destroyed  2  years  after 
resolution  of  possible  outstanding 
overpayments  or  underpayments. 
Folders  for  other  SSI  terminations  are 
transferred  to  the  FRC  after  termination 
and  destroyed  after  6  years,  6  months. 

When  a  subsequent  claim  is  filed  on 
the  SSN,  the  claims  folder  is  recalled 
from  the  FRC.  Similarly,  claims  folders 
may  be  recalled  from  the  FRC  at  any 
time  by  SSA,  as  necessary,  in  the 
administration  of  Social  Security 
programs.  When  this  occurs,  the  folder 
will  be  temporarily  maintained  in  Social 
Security  field,  regional  or  central  office. 

Separate  files  of  actions  entered 
directly  into  the  computer  processes  are 
shredded  or  destroyed  by  heat  after  1-6 
months.  Claims  leads  that  do  not  result 
in  a  filing  of  an  application  are 
destroyed  6  months  after  the  inquirer  is 
invited  by  letter  to  file  a  claim. 

All  paper  claim  files  are  disposed  of 
by  shredding  or  the  application  of  heat 
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when  the  retention  periods  have 
expired. 

SVSTtM  M*NAQEH(S)  *ND  ADDRESS: 

SSA  Privacy  Officer,  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore.  MD  21235. 

NOTIFICATION  PWOCEDURE: 

An  i.ndividual  can  determine  if  this 
system  contains  a  record  about  him/her 
by  contacting  the  most  convenient 
Social  Security  field  office. 

When  requesting  notification,  the 
:r-.dividual  should  provide  his/her  name. 
SSN',  the  type  of  claim  he  or  she  filed 
(RSI.  DI.  HI,  BL  special  minimum 
payments,  or  SSI).  If  more  than  one 
claim  is  filed,  each  should  be  identified. 
whether  he/she  is  or  has  been  receiving 
benefits,  whether  payments  are  being 
received  under  his  or  her  own  SSN.  and 
if  not.  the  name  and  SSN  under  which 
received,  if  benefits  have  not  been 
rpceived.  the  approximate  date  and 
pace  the  claim  was  filed,  and  his/her 
dddress  and/or  telephone  number. 
(Fj-nishi.ng  Lh.e  SSN'  is  voluntary,  but  it 
'.%:!!  make  searchmg  for  an  individual's 
rf'cord  easier  and  avoid  delay.) 

An  individual  requesting  notification 
of  records  in  person  need  not  furnish 
any  special  documents  of  identity. 
Docunnents  he/she  would  normally 
carry  on  his/her  person  would  oe 
sufficient  (e-s;..  credit  cards,  drivers 
license  or  \  oter  registration  card).  An 
individual  requesting  notification  via 
mail  or  telephone  must  furnish  a 
IT  n: mum  of  his/her  name,  date  of  birth 
and  address  in  order  to  estabhsh 
identify,  pius  any  additional  information 
specified  in  this  section. 

.\r.  individual  who  requests  access  to 
a  nedical  record  shall,  at  the  time  he/ 
she  make  the  request,  designate  in 
vvritm)?  a  responsible  representative 
who  wiil  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 

A  parent  or  yuartii^in  who  requests 
notification  of  or  a?  ces?  to  a  minor's 
medical  record  shrill  e*  ^.^^■  time  he/she 
m.akes  the  request  designate  a  physician 
or  other  health  professional  (other  than 
a  family  member^  who  will  be  willing  to 
review  the  record  and  inform  the  parent 
or  guardian  of  its  contents  at  the 
phys.cian'g  or  health  professional's 
discretion. 

These  procedures  are  in  accordance 
VN  'n  HHS  regjlanons  45  CFR  part  5b. 

AECOffO  ACCESS  PAOCEOURESl 

Same  as  notification  procedures. 
Reqjesfers  should  also  reasonably 
specify  the  information  they  are  seeking. 


These  procedures  are  in  accordance 
with  HHS  regulations  45  CFR  part  5b. 

CONTES"»<G  aE,,0»D  ^SOCE  D'.,'S>ES 

Same  as  notification  procedures. 
Requesters  should  also  reasonably         -' 
identify  the  record,  specify  the 
information  they  are  contesting  and 
state  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification  showing  how  the 
record  is  incomplete,  untimely, 
inaccurate  or  irrelevant.  These 
procedures  are  in  accordance  with  HHS 
regulations  45  CFR  part  5b. 

RECORD  SOURCE  CATEOORIES: 

Information  in  this  system  is  obtained 
from  claimants,  beneficiaries,  applicants 
and  recipients;  accumulated  by  SSA 
from  reports  of  employers  or  self- 
employed  individuals:  various  local. 
State,  and  Federal  agencies;  claimant 
representatives;  other  sources  to  support 
factors  of  entitlement  and  continuing 
eligibility  or  to  provide  leads 
information. 

SYSTEMS  (ttV't'J  f"«OM  CERTAIN 
PROVISIONS  Of   ^Mf   »C' 

No:.. 
09-60-0090 

SYSTEM  NAMt 

Master  Beneficiary  Record  (MBR), 
HHS/SSA/OSR. 

SECURmr  classification: 

SrSTEM  LOCATION. 

Social  Security  Administration.  Office 
of  Systems  Operations,  6401  Security 

Itoii'pvard    Baltimnrp   MD2123S 

ca-egories  of  (ndividuals  covered  by  the 
system: 

All  Social  Security  beneficiaries  who 
are  or  were  entitled  to  receive 
Retirement  and  Survivors  Insurance 
(RSI),  or  Disability  insurance  (DI) 
benefits,  including  individuals  who  have 
received  a  RSI  or  DI  payment  since 
November  1978  even  if  their  payment  is 
not  part  of  £in  ongoing  award  of  benefits: 
individuals  (nonclaimants)  whose 
former  spouses  apply  for  RSI  or  DI 
benefits  on  their  earnings  records; 
persons  who  are  only  enrolled  in  the 
Hospital  and/or  Supplementary  Medical 
Insurance  (SMI)  programs;  and 
claimants  whose  benefits  have  been 
denied  or  disallowed. 

The  system  also  contains  short 
reference  to  records  for  persons  entitled 
to  Supplemental  Security  Income 
payments.  Black  Lung  benefits  or 
Railroad  Retirement  Board  (RRB) 
benefits. 


CATEGORIES  OF  RECORDS  IW  THE  SYSTEM: 

The  MBR  contains  information  abaut 
each  claimant  who  has  applied  for  RSDI 
benefits,  or  to  be  enrolled  in  the 
Hospital  or  SMI  programs:  a  record  of 
the  amount  of  Federal  tax  withheld  on 
benefits  paid  to  nonresident  aliens;  and 
the  aggregate  amount  of  benefit 
payments,  repayments  and  reductions 
with  respect  to  an  individual  in  a 
calendar  year.  A  record  is  maintained 
under  each  individual's  Social  Security 
number  (SSN).  However,  if  the 
individual  has  filed  on  another  person's 
SSN,  only  a  short  "pointer "  record  is 
maintained.  Personal  and  general  data 
about  the  claim  is  maintained  under  the 
SSN  of  that  claim.  Data  about  the 
claimant  can  be  accessed  using  the 
claimant's  SSN  or  the  SSN  on  which 
benefits  have  been  awarded  or  claimed 
(claim  account  number  (C.\.N)). 

There  are  three  types  of  data  under 
each  CAN: 

Account  data.  This  includes  the 
primary  insurance  amount,  insured 
status  of  the  SS.N  holder  (if  no  monthly 
benefits  are  payable),  data  relating  to 
the  computation  (use  of  military  service 
credits,  railroad  retirement  credi's.  or 
the  foreign  country  when  the  primary 
insurance  amount  is  based  on  wage 
credits  under  a  totalization  agreement), 
and,  if  only  survivor's  benefits  have 
been  paid,  identifying  data  about  the 
SSN  holder  (full  name,  date  of  birth, 
date  of  death  and  verification  of  date  of 
death). 

Payment  dota.  ThiS  includes  the 
payee  name  and  address,  data  about  a 
financial  institution  (if  benefits  are  sent 
directly  to  the  institution  for  deposit), 
the  monthly  payment  amount,  the 
amount  and  date  of  a  one-time  payment 
of  past  due  benefits,  and,  where 
appropriate,  a  scheduled  future 
payment.  Payment  data  can  refer  to  one 
beneficiary  or  several  beneficiaries  in  a 
combined  payment. 

Benpfiaar}'  data.  This  includes 
personal  information  (name,  date  of 
birth,  sex.  date  of  filing,  relationship  to 
the  SSN  holder,  other  SSN's.  benefit 
amount  and  payment  status),  and.  if 
applicable,  information  about  a 
representative  payee,  data  about 
disability  entitlement,  workers 
compensation  offset  data,  estimates  and 
report  of  earnings,  or  student 
entitlement  information. 

AUTMORmr  FOR  MAWrrEMANCE  OF  THE 

SYSTEM: 

Sections  202-205.  223.  226.  228,  1818. 
1836.  and  1640  of  the  Social  Security 
Act. 
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PURPOSE(S): 

Data  in  this  system  are  used  by  a 
broad  range  of  Social  Security 
employees  for  responding  to  inquiries. 
generating  followups  on  beneficiary 
reporting  events,  computer  exception 
processing,  statistical  studies, 
conversion  of  benefits,  and  generating 
records  for  the  Department  of  the 
Treasury  to  pay  the  correct  benefit 
amount. 

Data  in  this  system  also  are  available 
to  the  Department  of  Health  and  Human 
Services'  (HHS)  Inspector  General  for 
use  in  the  performance  of  his/her  duties. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  for  routine 
uses  as  indicated  below: 

1.  To  applicants,  claimants, 
prospective  applicants  or  claimants, 
other  than  the  data  subject,  their 
authorized  representatives  to  the  extent 
necessary  to  pursue  Social  Security 
claims  and  to  representative  payees, 
when  the  information  pertains  to 
individuals  for  whom  they  serve  as 
representative  payees,  for  the  purpose  of 
assisting  SSA  in  administering  its 
representative  payment  responsibilities 
under  the  Social  Security  Act  and 
assisting  the  representative  payees  in 
performing  their  duties  as  payees, 
including  receiving  and  accounting  for 
benefits  for  individuals  for  whom  they 
serve  as  payees. 

2.  To  third  party  contacts  in  situations 
where  the  party  to  be  contacted  has,  or 
is  expected  to  have,  information  relating 
to  the  individual's  capability  to  manage 
his/her  affairs  or  his/her  eligibility  for, 
or  entitlement  to,  benefits  under  the 
Social  Security  program  when: 

(a)  The  individual  is  unable  to  provide 
information  being  sought.  An  individual 
is  considered  to  be  unable  to  provide 
certain  types  of  information  when: 

(1)  He/she  is  incapable  or  of 
questionable  mental  capability; 

(2)  He/she  cannot  read  or  write; 

(3)  He/she  cannot  afford  the  cost  of 
obtaining  the  information; 

(4)  A  language  barrier  exists;  or 

(5)  The  custodian  of  the  information 
will  not,  as  a  matter  of  policy,  provide  it 
to  the  individual. 

(b)  The  data  are  needed  to  establish 
the  validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following: 

(1)  His/her  eligibility  for  benefits 
under  the  Social  Security  program; 

(2)  The  amount  of  his/her  benefit 
payment;  or 

(3)  Any  case  in  which  the  evidence  is 
being  reviewed  as  a  result  of  suspected 


fraud,  concern  for  program  integrity, 
quality  appraisal,  or  evaluation  and 
measurement  activities. 

3.  To  third  party  contacts  where 
necessary  to  establish  or  verify 
information  provided  by  representative 
payees  or  payee  applicants. 

4.  To  a  person  (or  persons)  on  the  rolls 
when  a  claim  is  filed  by  another 
individual  which  is  adverse  to  the 
person  on  the  rolls,  i.e.: 

(a)  An  award  of  benefits  to  a  new 
claimant  precludes  an  award  to  a  prior 
claimant:  or 

(b)  An  award  of  benefits  to  a  new 
claimant  will  reduce  the  benefit 
payments  to  the  individual's)  on  the 
rolls; 

but  only  for  information  concerning  the 
facts  relevant  to  the  interests  of  each 
party  in  a  claim. 

5.  To  the  Department  of  the  Treasury 
for: 

(a)  Collecting  Social  Security  taxes  or 
as  otherwise  pertinent  to  tax  and  benefit 
payment  provisions  of  the  Social 
Security  Act  (including  SSN  verification 
services); 

(b)  Investigating  the  alleged  theft, 
forgery,  or  unlawful  negotiation  of 
Social  Security  checks; 

(c)  Determining  the  Federal  tax 
liability  on  Social  Security  benefits 
pursuant  to  26  U.S.C.  6050.  as  amended 
by  Public  Law  98-21.  The  information 
disclosed  will  consist  of  the  following: 

(1)  The  aggregate  amount  of  Social 
Security  benefits  paid  with  respect  to 
any  individual  during  any  calendar  year; 

(2)  The  aggregate  amount  of  Social 
Security  benefits  repaid  by  such 
individual  during  such  calendar  year; 

(3)  The  aggregate  reductions  under 
section  224  of  the  Social  Security  Act  in 
benefits  which  would  otherwise  have 
been  paid  to  such  individual  during  the 
calendar  year  on  account  of  amounts 
received  under  a  worker's  compensation 
act;  and 

(4)  The  name  and  address  of  such 
individual;  and 

(d)  Depositing  the  tax  withheld  on 
benefits  paid  to  nonresident  aliens  in 
the  Treasury  (Social  Security  Trust 
Funds]  pursuant  to  26  U.S.C.  871,  as 
amended  by  Public  Law  98-21. 

6.  To  the  United  States  Postal  Service 
for  investigating  the  alleged  theft  or 
forgery  of  Social  Security  checks. 

7.  To  the  Department  of  Justice  (DOJ) 
for: 

(a)  Investigating  and  prosecuting 
violations  of  the  Social  Security  Act  to 
which  criminal  penalties  attach; 

(b)  Representing  the  Secretary  of 
HHS:  and 

(c)  Investigating  issues  of  fraud  by 
agency  officers  or  employees,  or 
violation  of  civil  rights. 


8.  To  the  Department  of  State  for 
administering  the  Social  Security  Act  in 
foreign  countries  through  services  and  . 
facilities  of  that  agency. 

9.  To  the  American  Institute  on 
Taiwan  for  administering  the  Social 
Security  Act  on  Taiwan  rtirough  services 
and  facilities  of  that  agency. 

10.  To  the  Department  of  Veterans 
Affairs  (DVA),  Philippines  Regional 
Office,  for  administering  the  Social 
Security  Act  in  the  Philippines  through 
the  services  and  faciUties  of  that  agency 

11.  To  the  Department  of  Interior  for 
administering  the  Social  Security  Act  in 
the  Trust  Territory  of  the  Pacific  Islands 
through  services  and  facilities  of  that 
agency. 

12.  Information  necessary  to 
adjudicate  claims  filed  under  an 
international  Social  Security  agreement 
that  the  United  States  has  entered  into 
pursuant  to  section  233  of  the  Social 
Security  Act  may  be  disclosed  to  a 
foreign  country  which  is  a  party  to  that 
agreement. 

13.  To  the  Office  of  the  President  for 
the  purpose  of  responding  to  an 
individual  pursuant  to  an  inquiry 
received  from  that  individual  or  from  a 
third  party  on  his/her  behalf. 

14.  To  the  Office  of  Education  for 
determining  eligibility  of  applicants  for 
basic  educational  opportunity  grants. 

15.  To  the  Bureau  of  Census  when  it 
performs  as  a  collecting  agent  or  data 
processor  for  research  and  statistical 
purposes  directly  relating  to  this  system 
of  records, 

16.  To  the  Department  of  the  Treasurj'. 
Office  of  Tax  AJnalysis.  for  studying  the 
effects  of  income  taxes  and  taxes  on 
earnings. 

17.  To  the  Office  of  Personnel 
Management  for  the  study  of  the 
relationship  of  civil  service  annuities  to 
minimum  Social  Security  benefits,  and 
the  effects  on  the  trust  fund. 

18.  To  State  Social  Security 
Administrators  for  administering 
agreements  pursuant  to  section  218  of 
the  Social  Security  Act. 

19.  To  the  Department  of  Energy  for 
their  study  of  the  long-term  effects  of 
low  level  radiation  exposure. 

20.  To  contractors  under  contract  to 
the  Social  Security  Administration 
(SSA)  (or  under  contract  to  another 
agency  with  funds  provided  by  SSA)  for 
the  performance  of  research  and 
statistical  activities  directly  relating  to 
this  system  of  records. 

21.  To  a  congressional  office  in 
response  to  an  inquiry  from  that  office    ' 
made  at  the  request  of  the  subject  of  a 
record. 

22.  To  the  Department  of  Labor  for 
conducting  statistical  studies  of  the     ' 
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relationship  of  private  pensions  and 
Social  Security  benefits  to  prior 
earnings. 

23.  In  response  to  legal  process  or 
interrogatories  relating  to  the 
er,:o-cernent  of  an  individual's  child 
support  or  alimony  obligations,  as 
required  by  sections  459  and  461  of  the 
Social  Security  Act. 

24,  To  Federal.  State,  or  local  agencies 
(or  agents  on  their  behalf)  for 
administenng  income  maintenance  or 
health  maintenance  programs  (including 
programs  under  the  Social  Security  Act). 
Such  disclosures  include,  but  are  not 
limited  to.  release  of  information  to: 

(a)  RRB  for  administering  provisions 
of  the  Railroad  Retirement  Act  relating 
to  railroad  employment;  for 
administering  the  Railroad 
Unemployment  Insurance  Act  and  for 
administering  provisions  of  the  Social 
Security  Act  relating  to  railroad 
employment; 

(b)  DVA  for  administering  38  U.S.C. 
412.  and  upon  request,  for  determining 
eligibility  for,  or  amount  of,  veterans 
benefits  or  verifying  other  information 
vkith  respect  thereto; 

(c)  State  welfare  departments  for 
administering  sections  205(c)(2)(B)(i)(II) 
and  402(a)(25)  of  the  Social  Security  Act 
requiring  information  about  assigned 
SSN's  for  Aid  to  Families  with 
Dependent  Children  (AFDC)  program 
pu-poses  and  for  determining  a 
recipient  8  eligibility  under  the  AFDC 
proaram;  and 

(ci;  State  agencies  for  administering 
the  Medicaid  program. 

25  Upon  request  information  on  the 
identity  and  location  of  aliens  may  be 
disclosed  to  DOJ  (Criminal  Division, 
Office  of  Special  Investigations)  for  the 
purpose  of  detecting,  investigating  and. 
where  appropriate,  taking  legal  action 
against  suspected  Nazi  war  criminals  in 
the  United  States. 

28.  To  third  party  contacts  (including 
private  collection  agencies  under 
contract  with  SSA)  for  the  purpose  of 
their  assisting  SSA  in  recovering 
overpayments. 

27.  Information  may  be  disclosed  to 
contractors  and  other  Federal  agencies, 
as  necessary,  for  the  purposes  of 
assisting  SSA  in  the  efficient 
administration  of  its  programs.  We 
contemplate  disclosing  information 
under  the  routine  use  only  in  situations 
in  which  SSA  may  enter  into  a 
contractual  or  similar  agreement  with  a 
third  party  to  assist  in  accomphshing  an 
agency  function  relating  to  this  system 
of  records. 

28.  Nontax  return  information  which 
is  not  restricted  from  disclosure  by 
Federal  law  may  be  disclosed  to  the 
C'^n^ral  Services  Administration  and 


the  National  Archives  and  Records 
Administration  for  the  purpose  of 
conducting  records  management  studies 
with  respect  to  their  duties  and 
responsibilities  under  44  U.S.C.  2904  and 
2906.  as  amended  by  the  National 
Archives  and  Records  Administration 
Act  of  1964. 

29.  Information  may  be  disclosed  to 
the  Federal  Reserve  Bank  of  New  York 
for  the  purpose  of  making  direct 
deposit/electronic  funds  transfer  of 
Social  Security  benefits  to  foreign- 
resident  beneficiaries. 

30.  To  DO),  a  court  or  other  tribunal, 
or  another  party  before  such  tribunal 
when: 

(a)  SSA,  any  component  thereof,  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  a^ect  the 
operations  of  SSA  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DOJ.  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case.  SSA 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

Wage  and  other  information  which 
are  subject  to  the  disclosure  provisions 
of  the  Internal  Revenue  Code  (IRC)  26 
U.S.C.  6103)  will  not  be  disclosed  under 
this  routine  use  unless  disclosure  is 
expressly  permitted  by  the  IRC. 

POLlCiES  AMD  PtiAC  ffCES  FO«  S^OBING. 
Rr^lPVIHQ,  «CCHSSING    Or'aiNiNG  *ND 

DIS'>''-S'NO  Of  »FCOe'">S    >^  ^'"f.  S»S''EM 

STORAGE: 

Records  are  stored  in  magnetic  media 
(e.g..  magnetic  tape  and  magnetic  disc) 
and  in  microform  and  paper  form. 

RrmiEVABiuTv: 

Records  in  this  system  are  indexed 
and  retrieved  by  SSN. 

SAFEGUARDS: 

Safeguards  for  automated  records 
have  been  established  in  accordance 
with  the  HHS  Information  Resources 
Management  Manual.  Part  6,  Automated 
Information  Systems  Security  Program 
Handbook.  All  magnetic  tapes  and  discs 
are  within  an  enclosure  attended  by 
security  guards.  Anyone  entering  or 
leaving  this  enclosure  must  have  special 
badges  which  are  issued  only  to 
authorized  personnel.  All  microform  and 


paper  files  are  accessible  only  by 
authorized  personnel  and  are  locked 
after  working  hours 

For  computerized  records. 
electronically  transmitted  between 
SSA's  centra!  office  and  field  office 
locations  (ir.cludini^  organizations 
administering  SSA  programs  under 
contractual  agreements],  safeguards 
include  a  iock/uniock  password  system. 
exclusive  use  of  leased  telephone  lines, 
a  terminal  oriented  transaction  matrix, 
and  an  audit  trail. 

RETENTION  AND  DISPOSAL: 

Primary  data  storage  is  on  magnetic 
disc.  A  new  version  of  the  disk  file  is 
generated  each  month  based  on  changes 
to  the  beneficiary's  record  (adjustment 
in  benefit  amount,  termination,  or  new 
entitlements).  The  prior  version  is 
written  to  tape  and  retained  for  90  days 
in  SSA's  main  data  processing  facility 
and  is  then  sent  to  a  secured  storage 
facility  for  indefinite  retention. 

Selected  records  also  are  retained  on 
magnetic  disc  for  on-line  query 
purposes.  The  query  files  are  updated 
monthly  and  retained  indefinitely. 
Microform  records  are  disposed  of  by 
shredding  or  the  application  of  heat 
after  periodic  replacement  of  a  comple'e 
file. 

Paper  records  are  usually  destroyed 
after  use.  by  shredding,  except  where 
needed  for  documentation  of  the  claims 
folder.  (See  the  notice  for  the  Claims 
Folders  System,  09-60-0089  for  retention 
periods  and  method  of  disposal  for  these 
records). 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Office  of  Claims  and 
Payment  Requirements.  Office  of 
Systems  Requirements.  Social  Security 
Administration.  6401  Security 
Boulevard,  Baltimore.  MD  21235. 

NOTIFICATION  PROCEDURE: 

An  individual  can  determine  if  this 
system  contains  a  record  about  him/her 
by  contacting  the  most  convenient 
Social  Security  field  office  and  providing 
his/her  name.  Social  Security  claim 
number  (SSN  plus  alphabetic  symbols), 
address,  and  proper  identification. 
(Furnishing  ihe  SSN  is  voluntary,  but  it 
will  make  searching  for  an  individual's 
record  easier  and  avoid  delay.) 

An  individual  requesting  notification 
of  records  m  person  need  not  furnish  an 
special  documents  of  identity. 
Documents  he/she  would  normally 
carry  on  his/her  person  would  be 
sufficient  (e.g.,  credit  cards,  driver's 
license,  or  voter  registration  card).  An 
individual  requesting  notification  via 
mail  or  telephone  must  furnish  a 
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m  nimiim  of  his/her  name,  date  of  birth 
and  address  in  order  to  establish 
identity,  plus  any  additional  information 
specified  in  this  section. 

These  procedures  are  in  accordance 
with  HHS  reguiatK  ns  45  CFR  part  5b. 

PECOPD  ACCESS  PROCEDURES: 

Sdrr.e  as  notif;(.<iti()r.  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
These  procedures  are  in  accordance 
with  HHS  regulations  45  CFR  part  5b. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
identify  the  record,  specify  the 
information  they  are  contesting  and 
state  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification  showing  how  the 
record  is  untimely,  incomplete, 
inaccurate  or  irrelevant.  These 
procedures  are  in  accordance  with  HHS 
regulations  45  CFR  part  5b. 

RECORD  SOURCE  CATEGORIES: 

Data  for  the  MBR  come  primarily  from 
the  Claims  Folders  System  {09-60-0089] 
and/or  is  furnished  by  the  claimant/ 
beneficiary  at  the  time  of  filing  for 
benefits,  via  the  aiip'.ication  form  and 
necessar\'  proofs,  and  during  the  period 
of  entitlement  when  notices  of  events 
such  as  changes  of  address,  work, 
marriage,  are  given  to  the  SSA  by  the 
beneficiary-;  and  from  States  regarding 
HI  third  party  premium  payment/buy-in 
cases. 

SVSTEVS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

C9-6O-O103 

S'STEMNAME: 

Supplemental  Security  Income  Record 
(SSR).  HHS/SSA/OSR. 

SECURITY  CLASSIFICATION; 

None. , 

SvSTEM  location: 

Social  Security  Administration.  Office 
of  Systems  Operations.  6401  Security 
Boulevard.  Baltimore.  NfD  21235. 

Records  also  may  be  located  in  Social 
Security  Administration  (SSA)  Regional 
and  field  offices  (individuals  should 
consult  their  local  telephone  directories 
for  address  information).  <- 

categories  of  individuals  covered  bv  the 

system: 

This  file  contains  a  record  for  each 
individual  who  has  applied  for 
supplemental  security  income  (SSI) 
payments,  including  individuals  who 
have  requested  an  advance  payment; 


SSI  recipients  who  have  been  overpaid: 
and  each  essential  person  associated 
with  an  SSI  recipient. 

categories  of  records    N  'HE  Svs^[  M 

This  file  contains  data  regaraing  SSI 
eligibility;  citizenship;  residence; 
Medicaid  eligibility;  eligibility  for  other 
benefits:  alcoholism  or  drug  addiction 
data,  if  applicable  [disclosure  of  this 
information  may  be  restricted  by  21 
U.S.C.  1175  and  42  U.S.C.  290dd-3  and 
ee-3);  income  data;  resources;  payment 
amounts,  including  overpayment 
amounts  and  date  and  amount  of 
advance  payments;  living  arrangements; 
case  folder  location  data;  appellate 
decisions,  if  applicable:  Social  Security 
numbers  (SSN's)  used  to  identify  a 
particular  indi\iduaL  if  applicable; 
information  about  representative 
payees,  if  apphcable:  and,  a  history  of 
changes  to  any  of  the  persons  who  have 
applied  for  SSI  payments.  For  eligible 
individuals,  the  file  contains  basic 
identifying  information,  income  and 
resources  (if  any)  and,  in  conversion 
cases,  the  State  welfare  number. 

FOR  MAINTENANCE  Or  rut 


*oTHonn 

SYSTEM. 

Sections  1602. 1611. 1612, 1613, 1614. 
1615. 1616. 1631. 1633,  and  1634  of  Title 
X\T  of  the  Social  Security  Act. 

PuSfosEis): 

SSI  records  begin  in  Social  Security 
field  offices  where  an  individual  or 
couple  files  an  application  for  SSI 
payments.  The  application  contains  data 
which  may  be  used  to  prove  the  identity 
of  the  applicant,  to  determine  his/her 
eligibility  for  SSI  payments  and.  in  cases 
where  eligibility  is  determined,  to 
compute  the  amount  of  the  payment. 
Information  from  the  application,  in 
addition  to  data  used  internally  to 
control  and  process  SSI  cases,  is  used  to 
create  the  SSR.  The  SSR  also  is  used  as 
a  means  of  providing  a  historiral  record 
of  all  activity  on  a  particular 
individual's  or  couple's  record. 

In  addition,  statistical  data  are 
derived  from  the  SSR  for  actuarial  and 
management  information  purposes. 

ROLT.NE  USES  OF  RECORDS  MAINTaimed  IN 
TME  SYSTEM,  kNCLUOMKO  CATEOOR«ES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

Disciosure  may  be  rr,ade  for  routine 
uses  as  indicated  below: 

1.  To  the  Department  of  the  Treasury 
to  prepare  SSI  and  Energy  Assistance 
checks. 

2.  To  the  States  to  establish  the 
minimum  income  level  for  computation 
of  State  supplements. 

3.  To  the  following  Federal  and  State 
agencies  to  prepare  information  for 
verification  of  benefit  eligibility  under 


section  1631(e):  Bureau  of  Indian  Affairs; 
Office  of  Personnel  Management; 
Department  of  Agriculture;  Department 
of  Labor.  Immigration  and 
Naturalization  Service:  Internal  Revenue 
Service  (IRS):  Railroad  Retirement 
Board  (RRB);  State  Pension  Funds:  State 
Welfare  Offices;  State  Worker's 
Compensation:  Department  of  Defense: 
United  States  Coast  Guard;  and  the 
Department  of  Veterans  Affairs  (DVA). 

4.  To  a  congressional  office  in 
response  to  an  inquiry  from  that  office 
made  at  the  request  of  the  subject  of  a 
record. 

5.  To  State  crippled  children's 
agencies  (or  other  agencies  providing 
services  to  disabled  children)  to  identify 
title  XVT  eligibles  under  the  age  of  16  for 
the  consideration  of  rehabilitation 
services  in  accordance  with  section  1615 
of  the  Social  Security  Act. 

6.  To  contractors  under  contract  to 
SSA  or  under  contract  to  another  agency 
with  funds  provided  by  SSA  for  the 
performance  of  research  and  statistical 
activities  direcUy  relating  to  this  system 
of  records. 

7.  To  State  audit  agencies  for  auditing 
State  supplementation  payments  and 
Medicaid  eligibility  consideration. 

8.  To  State  agencies  to  effect  and 
report  the  fact  of  Medicaid  eligibility  of 
title  XVI  recipients  in  the  jurisdiction  of 
those  States  which  have  elected  Federal 
determinations  of  Medicaid  eligibility  of 
title  XVI  eligibles  and  to  assist  the 
States  in  administering  the  Medicaid 
program. 

9.  To  State  agencies  to  identify  title 
XVI  eligibles  in  the  jurisdiction  of  those 
States  which  have  not  elected  Federal 
determinations  of  Medicaid  eligibility  in 
order  to  assist  those  States  in 
establishing  and  maintaining  Medicaid 
rolls  and  in  administering  the  Medicaid 
program. 

10.  To  State  agencies  to  enable  those 
which  have  elected  Federal 
administration  of  their  supplementation 
programs  to  monitor  changes  in 
applicant/recipient  income,  special 
needs,  and  circumstances. 

11.  To  State  agencies  to  enable  those 
which  have  elected  to  administer  their 
own  supplementation  programs  to 
identify  SSI  eligibles  in  order  to 
determine  the  amount  of  their  monthly 
supplementary  payments. 

12.  To  State  agencies  to  enable  them 
to  assist  in  the  effective  and  efficient 
administration  of  the  SSI  program. 

13.  To  State  agencies  to  enable  those 
which  have  an  agreement  with  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (HHS),  to  carry  out 
their  functions  with  respect  to  Interim 
Assistance  Reimbursement  pursuant  to 
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Section  1631(g)  of  the  Social  Security 
Act. 

14.  To  enable  State  agencies  to  enable 
them  to  locate  potentially  eligible 
individuals  and  to  make  eligibihty 
determinations  for  extensions  of  social 
services  under  the  provisions  of  title  XX 
of  the  Social  Security  Act. 

15.  To  State  agencies  to  assist  them  in 
determining  initial  and  continuing 
eligibility  in  their  income  maintenance 
programs  and  for  investigating  and 
prosecution  of  conduct  subject  to 
criminal  sanctions  under  these 
programs. 

16.  To  the  United  States  Postal  Service 
for  investigating  the  alleged  theft, 
forger>'  or  unlawful  negotiation  of  SSI 
checks. 

17.  To  the  Department  of  the  Treasury 
for  investigating  the  alleged  theft, 
forgery  or  unlawful  negotiation  of  SSI 
checks. 

18.  To  the  Department  of  Education 
for  determining  the  eligibility  of 
applicants  for  Basic  Educational 
Opportunity  Grants. 

19.  To  Federal,  State  or  local  agencies 
(or  agents  on  their  behalf)  for 
administering  cash  or  noncash  income 
maintenance  or  health  maintenance 
programs  (including  programs  under  the 
Social  Security  Act).  Such  disclosures 
include,  but  are  not  limited  to,  release  of 
information  to: 

(a)  The  DVA  upon  request  for 
determining  eligibility  for,  or  amount  of, 
VA  benefits  or  verifying  other 
information  with  respect  thereto; 

(b)  The  RRB  for  administering  the 
Railroad  Unemployment  Insurance  Act; 

(c)  Sta'e  agencies  to  determine 
eligibility  for  Medicaid; 

(d)  State  agencies  to  locate  potentially 
eligible  individuals  and  to  make 
determinations  of  eligibility  for  the  food 
stamp  program;  and 

(e)  State  agencies  to  administer 
energy  assistance  to  low  income  groups 
under  programs  for  which  the  States  are 
responsible. 

20.  To  IRS,  Department  of  the 
Treasury,  as  necessary,  for  the  purpose 
of  auditing  SSA's  compliance  with 
safeguard  provisions  of  the  Internal 
Revenue  Code  of  1354,  as  amended. 

21.  To  the  Office  of  the  President  for 
the  purpose  of  responding  to  an 
individual  pursuant  to  an  inquiry 
received  from  that  individual  or  a  third 
party  on  his/her  behalf. 

22.  Upon  request,  information  on  the 
identity  and  location  of  aliens  may  be 
disclosed  to  the  DO)  (Criminal  Division, 
Office  of  Special  Investigations)  for  the 
purpose  of  detecting,  investigating  and, 
where  necessary,  taking  legal  action 
against  suspected  Nazi  war  criminals  in 
the  United  States. 


23.  To  third  party  contacts  (including 
private  collection  agencies  under 
contract  with  SSA)  for  the  purpose  of 
their  assisting  SSA  in  recovering 
overpayments. 

24.  Information  may  be  disclosed  to 
contractors  and  other  Federal  agencies, 
as  necessary,  for  the  purpose  of 
assisting  SSA  in  the  efficient 
administration  of  its  programs.  We 
contemplate  disclosing  information 
under  this  routine  use  only  in  situations 
in  which  SSA  may  enter  a  contractual  or 
similar  agreement  with  a  third  party  to 
assist  in  accomplishing  an  agency 
function  relating  to  this  system  of 
records. 

25.  Nontax  return  information  which 
is  not  restricted  from  disclosure  by 
Federal  law  may  be  disclosed  to  the 
General  Services  Administration  and 
the  National  Archives  and  Records 
Administration  for  the  purpose  of 
conducting  records  management  studies 
with  respect  to  their  duties  and 
responsibilities  under  44  U.S.C.  2904  and 
2906,  as  amended  by  the  National 
A-chives  and  Records  Administration 
Act  of  1984. 

26.  To  the  Department  of  Justice 
(DOJ),  a  court  or  other  tribunal,  or 
another  party  before  such  tribunal 
when: 

(a)  SSA,  any  component  thereof,  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components. 

Is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DOJ.  the 
court,  or  other  tribunal,  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  SSA 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

Wage  and  other  information  which 
are  subject  to  the  disclosure  provisions 
of  the  Internal  Revenue  Code  (IRC)  (26 
U.S.C.  6103)  will  not  be  disclosed  under 
this  routine  use  unless  disclosure  is 
expressly  permitted  by  the  IRC. 

27.  To  representative  payees,  when 
the  information  pertains  to  individuals 
for  whom  they  serve  as  representative 
payees,  for  the  purpose  of  assisting  SSA 
in  administering  its  representative 
payment  responsibilities  under  the 
Social  Security  Act  and  assisting  the 
representative  payees  in  performing 


their  duties  as  payees,  including 
receiving  and  accounting  for  benefits  for 
individuals  for  whom  they  serve  as 
payees. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING  AND 
DISPOSlSfG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  magnetic 
media  (e.g..  magnetic  tape)  and  in 
microform. 

RETRIEV  ability: 

Records  are  indexed  and  retrieved  by 
SSN. 

SAFEGUARDS:  ^ 

System  security  for  automated  records 
has  been  established  in  accordance  with 
the  HHS  Information  Resources 
Management  Manual.  Part  6.  Automated 
Information  System  Security  Program 
Handbook.  This  includes  maintaining  all 
magnetic  tapes  and  magnetic  discs  are 
within  an  enclosure  attended  by  security 
guards.  Anyone  entering  or  leaving  that 
enclosure  must  have  special  badges 
which  are  only  issued  to  authorized 
personnel.  All  authorized  personnel 
having  access  to  the  magnetic  records 
are  subject  to  the  penalties  of  the 
Privacy  Act.  The  microfiche  are  stored 
in  locked  cabinets,  and  are  accessible  to 
employees  only  on  a  need-to-know 
basis.  All  SSR  (State  Data  Exchange) 
records  are  protected  in  accordance 
with  agreements  between  SSA  and  the 
respective  States  regarding 
confidentiahty,  use,  and  redisclosure. 

RETENTION  AND  DISPOSAL; 

Original  ir.put  transaction  tapes 
received  which  contain  initial  claims 
and  posteligibility  actions  are  retained 
indefinitely  although  these  are 
processed  as  received  and  incorporated 
into  processing  tapes  which  are  updated 
to  the  master  SSR  tape  file  on  a  monthly 
basis.  All  magnetic  tapes  appropriate  to 
SSI  information  furnished  to  specified 
Federal,  State,  and  local  agencies  for 
verification  of  eligibility  for  benefits  and 
under  section  16Jl(e)  are  retained,  in 
accordance  with  the  Privacy  Act 
accounting  requirements,  for  at  least  5 
years  or  the  life  of  the  record,  whichever 
is  longer. 

SVSTEM  MANAGEn(S)  AND  ADDRESS. 

Director.  Office  of  Claims  anJ 
Payment  Requirements,  Office  of 
Systems  Requirements.  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235. 

NOTIFICATION  PROCEDURE: 

An  individual  can  determine  if  this 
system  contains  a  record  about  him/her 
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hv  writing  to  or  visiting  the  mns! 
conveniePil  Social  Secu.'-ity  field  office 
and  providing  his  or  her  name  and  SSX. 
(Individuals  should  consult  their  local 
t>  it'phone  directories  for  Social  Securi';. 
office  address  and  telephone 
information.)  (Furnishing  the  SS\  is 
voluntary',  but  it  will  make  searching  for 
an  individual's  record  easier  and  avoid 
delay.) 

An  individual  req;.r'Sting  notification 
of  records  m  person  need  not  furnish 
any  special  documents  of  identity. 
Documents  he/she  would  normally 
carry  on  his/her  person  would  be 
sufficient  (e.g..  credit  cards,  driver's 
license,  or  voter  registration  card).  An 
individual  requesting  notification  via 
mail  or  telephone  must  furnish  a 
minimum  of  his/her  name,  date  of  birth 
and  address  in  order  to  establish 
identity,  plus  any  additional  information 
specified  in  this  section. 

These  procedures  are  in  accordance 
w-h  FiHS  regulations  45  CFR  part  5b. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 

Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  individual  who  requests  notification 
of,  or  access  to,  a  medical  record  shall. 
at  the  time  he  or  she  makes  the  reqnes' 
designate  in  writing  a  responsible 
representative  who  w  ill  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to,  a  minor's 
medical  record  shall  at  the  time  he  or 
she  makes  the  request  designate  a 
physician  or  other  health  professional 
(other  than  a  family  member)  who  wil': 
be  willing  to  review  the  record  and 
inform  the  parent  or  guardian  if  its 
contents  at  the  physician's  or  health 
professional's  discretion.  These 
procedures  are  in  accordance  with  HHS 
regulations  45  CP'R  part  5h 

CONTESTINQ  RECORD  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
identify  the  record,  specify  the 
information  they  are  contesting  and 
state  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
Supporting  justification  showing  how  the 
record  is  incomplete,  untimelj , 
inaccurate  or  irrelevant.  These 
procedures  are  in  accordance  with  HHS 
regulations  45  CFR  part  5b 

RECORD  SOURCE  CATEGORIES: 

Date  contained  in  the  SSR  are 
obtained  for  the  most  part  from  the 
applicant  for  SSI  payments  and  are 

derived  from  the  Claims  Folders  S\'stem 


((»-60-0089).  The  States  also  provide 
data  affecting  the  SSR  (State  Data 
Exchange  Files). 

SYSTEMS  EXEMPTED  FROM  CERT*:k 
PROVISIONS  Of  THE  ACT: 

None. 
[FR  Doc.  92-8225  Filed  4-ft-S2;  8;45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(AK-932-4214-10;  A-OS2775;  AA-72641 

Transfer  o(  Jurisdiction;  Alaska 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  This  Notice  provides  official 
publication  of  the  transfer  of 
administrative  jurisdiction  of  a  portion 
of  the  Alaska  Communications  System 
at  Elemendorf  Air  Force  Base  from  the 
Department  of  the  Air  Force  to  the 
Department  of  the  Army.  The  land  is 
used  as  a  safety  buffer  zone  for  the 
petroleum  tank  farm  and  metering 
station  for  the  Whittier-Anchorage  POL 
Distribution  Facility  in  Anchorage. 
A!;iska 
FOR  FURTHER  INFORMATION  CONTACT 

Sandra  C.  Thomas,  BIM  Alaska  State 

Office.  222  West  "th  Avenue.  No.  13. 

Anchorage.  Alaska  99513-7599,  907-271- 

54'" 

SUPPLEMENTARY  INFORMATION:  Subject 

to  valid  existing  rights,  the 
administrative  jurisdiction  of  the 
following  described  parcel  of  land 
withdrawn  for  military  use  by  Public 
Land  Order  No.  3222,  was  transferred 
from  the  Department  of  the  Air  Force  to 
the  Department  of  the  Army,  effective 
December  2, 1975.  pursuant  to  10  U.S.C. 
2571(a)  (1970): 

Seward  Meridian 
T.  U  N..  R  3  'A  . 

Commencing  at  the  center  quarter  section 
comer  of  Sec.  7.  the  true  point  of  beginning; 
thence: 

N.  11 '  E  ,  approximately  16  feet: 

N.  3fi'  45  E..  approximately  147  feet; 

N.  Bl"  15  E.,  approximately  301  feet; 

S.  1'  30  E..  approximately  175  feet; 

W.  Approximatpiy  398  feet,  to  true  point  of 
beginning. 

The  area  described  contains  approximately 
1.23  acres 

The  terms  and  condUions  of  Public 
Land  Order  No  3222  remain  otherwise 
unchanged  The  land  described  above 
remains  withdrawn  from  all  forms  of 
appropriation  under  the  public  land 
t,nvs,  including  the  mining  laws. 


Dated:  April  1. 1992. 
Sue  A.  Woir. 

Chief.  Branch  of  Land  Resources. 
[FR  Doc.  92-8221  Filed  4-8-82;  8:45  am] 

BILUNG  CODE  4310-JA-M 


IID-050-4212-081 

Meeting  o*  the  Shoshone  D'strJct 
Advisory  Ccujnci; 

AGENCY:  Bureau  of  Land  Management 

HLM).  Interior. 

ACTiOM:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  topics  for  a 
meeting  of  the  Shoshone  (Idaho)  District 
Advisory  Council. 

DATES:  The  District  Advisory  Council 
will  meet  Tuesday.  May  19, 1992  at  9  am. 
ADDRESSES:  Shoshone  District  BLM 
uiiice.  4uO  West  F  Street.  Shoshone. 
Idaho 

fOf*  f  UfiTHfR  INrORMATtON  CONTACT: 

District  Manager  Mary  L.rtynj!u.  r.O. 
Box  2-B.  400  West  F  Street  Shoshone, 
ID  83352.  Telephone  (206)  886-2206  or 

FTS  ■^.s4-fiinn 

SUPPLEMENTARV  iNrOnMATiON'  The 

proposed  topics  for  the  meetings  include 
the  following  items: 

1.  Water  Issues  including  Clean  Water 
Act  and  Snake  River  Adjudication. 

2.  Wild  and  Scenic  River  Planning. 

3.  Tour  Big  Wood  River  Rehabilitation 
Project. 

4.  Elections. 

5.  Other  topics  as  needed. 

The  Shoshone  District  Advisory 
Council  is  established  under  section  309 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (Pub.  L.  94-579: 
U.S.C.  1701  et  seq.)  as  amended. 
Operation  and  administration  of  the 
Council  will  be  in  accordance  with  the 
Federal  Advisory  Committee  Act  of  1«72 
(Pub.  L  92-463;  5  U.S.C.  appendix  1)  and 
Department  of  Interior  regulations, 
including  43  CFR  part  1784.  Operation 
and  administration  of  the  Grazing 
Advisory  Board  will  be  in  accordance 
with  the  Federal  Advisory  Council 
Committee  Act  of  1972  (Pub.  L.  92-463; 
U.S.C.  appendix  1)  and  Department  of 
Interior  regulations,  including  43  (J-'k 
part  1984. 

The  meeting  is  open  to  the  public. 
Anyone  may  request  oral  statements  or 
may  file  a  written  statement  with  the 
District  Manager  regarding  matters  on 
the  act  -da  Oth'  statements  will  be 
limitp(i  tc  tr'-  nnutes. 

Anyone  wishing  to  make  an  oral 
statement  should  notify  the  District 
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Manager  by  May  16. 1992.  Records  of 
'he  meeting  will  be  available  in  the 
Shoshone  District  Office  for  public 
inspection  or  copying  within  30  days 
after  the  meeting. 

Dated;  March  27. 1992. 
Mary  C.  Gaylord. 

District  Manager. 

[FR  Doc.  92-8127  Filed  4-S-92;  8:45  am] 

BILUNQ  CODE  4310-<K>-M 


(WY-920-41-5'00:  WYW  ^063111 

Proposed  Reinstatemert  o' 
Terminated  On  and  Gas  Lease 

April  1.  1992. 

Pursuant  to  the  provisions  of  30  U.S.C. 
188(d),  and  43  CFR  3108.2-3  (a)  and 
(b)(1).  a  petition  for  reinstatement  of  oil 
and  g;is  lease  WYW106811  for  lands  in 
Campbell  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accuring  from  the  date 
of  termination. 

The  lessee  has  ageeed  to  the  amended 
lease  tenrs  for  rentals  and  royalties  at 
rates  of  S5.00  per  acre,  or  fraction 
thereof,  per  year  and  IS^-i  perent. 
respectively. 

The  lessee  has  paid  the  required  S500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
.T.et  ail  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
138),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW106811  effective  December  1, 
1391,  subject  to  the  origianl  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 

Fior'-.'^ce  R   Speltz, 

Svpen.-isory  Land  Law  Examiner. 

!FR  Doc.  92-8820  Filed  4-8-92;  8:45  am] 

BiLUNG  CODE  4310-22-M 


fNM-O6O-02-4212-U-6D9-  NV<NM  82227] 

Exchange  of  Public  Lands  iRio  Boniio 
Exctiange);  New  Mexsco 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  realty  action. 

summary:  The  following  described 
public  lands  administered  by  the  Bureau 
of  Land  Management  have  been 
determined  to  be  suitable  for  disposal  of 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21. 1976  (43  U.S.C.  1716). 


The  exchange  proponent,  Lincoln  Valley 
Land  Company,  will  select  lands 
(surface  only)  from  the  following  list  of 
public  lands  based  on  an  appraisal  to 
ensure  that  exchanged  lands  are  equal 
in  value. 

New  Mexico  Principal  Meridian 

Las  Cruces  (Dona  Ana,  Otero  and  Sierra 
Countries) 

T.  22  S..  R.  2  E., 

Sec.  12.  N'/2,  SWy4. 
T.  26  S..  R.  3  E. 

Sec.  11.  lots  1  and  2.  lost  4,  5.  6,  7.  8.  lots  10 
and  11,  lots  18, 19,  20,  21; 

Sec.  14.  lots  12  and  13  lots  29,  30.  31.  lots 
33.  34.  35.  36,  lots  38,  39,  40,  lots  61,  and 
62.  lots  78,  79.  80,  81,  82. 
T.  26  S.,  R.  4  E.. 

Sec.  1,  NE'/4. 
T.  26  S.,  R.  6  E.. 

Sec.  18,  EVi.  E>/2W'/2. 
T.  25  S..  R.  12  E.. 

Sec.  12.  E'/z,  SVzSW'A; 

Sec.  13.  lots  1,  2.  3.  4.  5.  8.  7,  8.  NV^. 
T.  24  S.,  R.  13  E.. 

Sec.  26.  Wy2: 

Sec.  27.  all; 

Sec.  34.  all; 

Sec.  35,  SVi.  "' 

T   7^  ^     R    1  *?  P 

Sec.  1,  lots  3  and  4.  Sy2NWV4.  SWV*: 

Sec.  11.  NEV4.  WMj; 

Sec.  14.  WV2; 

Sec.  19.  lot  1.  NV2^fEy4; 

Sec.  20.  NV4; 

Sec.  21.  NWi: 

Sec.  22.  N^. 
T  25  S    R  14  E 

Sec.  33,  W'/iWyz.  SEy4SWV4.  S'ASE'A; 

Sec.  34,  E'>2NWy4,  swy4. 
T.  26  S..  R.  14  E.. 

Sec.  4,  SWVi.  NEy4SEVi.  W'.'iSEy4; 

Sec.  9.  NEVj. 
T.  16  S.,  R.  15  E.. 

Sec.  1.  lots  1  and  8. 
T.  23  S.,  R.  1  W.. 

Sec.  25.  lot  9.  lots  14. 15, 16,  lots 
19,  20,  21,  22,  23. 
T.  18  S..  R.  4  W., 

Sec.  4.  lots  3  and  4.  SWy4NEy4.  Syj.NWyi. 

Ey2Swy4,SEy4; 
Sec.  9.  NEy4Ey2Nwy4.  Ey2SEy4, 
Nwy4SEy4.  Ny2Swy4SEy4,  sEy4Swy4S 
Ey4.  Ey2Swy4Swy4SEV4. 

T.  17  S..  R.  6  w.. 

Sec.  7,  NEy4SWV4,  NM!SEy4: 

Sec.8.  NyzSMj; 

Sec.  18.  lot  1. 
T.  17  S.,  R.  7  W.. 

Sec.  12  NEy4NEy4.  swy4NEy4.  SEy4Swy4. 

NEV4SEy4.  WV2SEy4: 
Sec.  13.  N'/2NEy4.  SEy4NEy4.  NEy4NWy4, 

swy4.  NEy4SEy4.  wy2SEy4: 
Sec.  14,  Ny2SEy4.  SEy4SEy4. 


Farmington  (San  Juan  County) 
T.  30  N..  R.  13  W.. 

Sec.  26  Nwy4SEy4SEy4Swy4. 
Nwy4Swy4Swy4SEy4.  S'/4Swy4S 
wy4SEy4. 

Carlsbad  (Chaves  and  Eddy  Countries) 

T.  16  S..  R.  16  E. 
Sec.  6.  lots  2.3,4; 


Sec.  7,  NWV4.\EV4.  SEy4 

Sec.  ll,SW''4SW'/«; 

Sec.  13.  NE''4NE'4,  N\VV4NWy4; 

Sec.  14.  N"2NE''4.  NE''4NWy4: 

Sec.  15.  lots  1,  2.  3.  4.  5.  6.  7.  SWV^NE'A, 

S'/zNWVi,  N'/2SWy4,  SEy4SWV4, 

W'2SEy4; 
Sec.  17,  S'/iNEV4,  E'/iSWV4,  SE'A; 
Sec.  18,  lots  1,  2,  3,  4.  5.  S'/<8NEy4.  NV2SEV4: 
Sec.  19,  lot2.  SWy4NEy4; 
Sec.  20,  NEy4NEV4,  WyiNEy4.  E'/4NWy4. 

swy4Nwy4: 

Sec.  21,  E'/2.  NW'i.  E''2SW>4.  NWy4SWy4; 

Sec.  22,  lots  2,  3.  4,  SW'/4,  WV2SEV4: 

Sec.  24.  NWy4NEy4,  NWy4SEy4: 

Sec.  25,  NWy4NEy4,  SEy4NWy4; 

Sec.  27,  lot  1,  NWy4NEy4,  NV2NWV4; 
T.  14  S..  R.  17  E.. 

Sec.  21.  NEy4,  Sy2SWy4,  SEy4SE'/4: 

Sec.  24,  NEV4NEy4; 

Sec.  26.  NVzN'/i: 

Sec.  27.  Ny2NWy4; 

Sec.  28,  NEy4NEy4,  N%NWy4,  SEyiSE'A: 

Sec.  29,  Ny2NEV4,  Sy2SEy4; 

Sec.  34,  NWi'4NWy4; 

Sec.  35,  SEV4NWy4,  NEV4SWy4. 
T.  15  S.,  R.  17  E.. 

Sec.  27,  NWy4SWy4; 

Sec.  33,  all; 

Sec.  34.  SEV4NEy4,  swy4Nwy4.  swy4. 

Ey2SEU; 

Sec.  35,  sw y4NW  y..  Nw y4sw y4.    , 

T.  16S..  R.  17E.. 

Sec.  7.  SW'/4SE'4. 
T.  17  S.,  R  21  E., 

Sec.4,lot4,  SWV4NWy4: 

Sec.  5,  lots  7,  8.  9.  10.  W'/aSW'A; 

Sec.  6.  lots  8,  9,  10, 11,  12, 13, 14,  15,  16,  17. 
18, 19,  20,  21,  22.  23; 

Sec.  7.  lots  5,  6,  7,  8,  9,  lots  16  and  17; 

Sec.  8,  SE'/4NEV4,  WV2NWV4.  NWy4SV;V4. 
T.  19S.,  R.  21  E., 

Sec.  1,  lots  1,  2,  3,  4,  S'/2Ny2,  swy4. 
NVsSE",,  SVVy4SEV4. 
T.  17  S..  R.  23  E.. 

Sec.  35,  W'/2SWy4. 
T.  18  S..  R.  23  E.. 

Sec.  11.  NEViSEV*; 

Sec.  12.  E'/i.  N\^SWy4,  SWy4SWy4: 

Sec.  14,  Ey2SEy4; 

Sec.  33.  S'/iSy2. 
T.  19  S.,  R.  23  E.. 

Sec.  4.  lots  3  and  4.  S%NEy4.  S'^NW'/i. 
SEy4; 

Sec.  9.  NEy4; 

Sec.  17.  N"^: 

Sec.  18.  lots  1  and  2,  NEy4.  E>/i^4WV4. 
T.  17  S.,  R  24  E.. 

Sec.  13,  Ny2.  SE',4; 

Sec.  15.  EVi; 

Sec.  17,  EW, 

Sec.  21.  Ey2NWy4.  Wy2WV<!; 

Sec.  22.  NVi; 

Sec.  23.  W'^NWy4.  NWV4SWy4; 

Sec.  24.  NEy4; 

Sec.  28,  s%swy4. 

T.  18  S.,  R.  24  E.. 
Sec.  8,  NE''4; 
Sec.9.  NWV4; 
Sec.  11.  SEy4SEy4; 
Sec.  12.  all; 
Sec.  14.  N'/iNEV;; 
Sec.  17.  N'^SWy4; 
Sec.  18,  NV^SEVv. 
Sec.  29.  SWy4; 


Federal  Register  /  Vol.  57,  No,  69  /  Thursday    Anri!  9    1^2   /  XoHrr 


12333 


Sec  30,  NEV*. 
T.  19  S  .  R  24  E. 

Sec,  20,  S''2\Ey4.  SEV4: 

Sec,  27,  W'sE'^SWi,  W'>iSWV4: 

Sec,  28,  S'-2N'\Vi-4,  W^SVV-,; 

Sec  29,  84, 

Sec,  30.  lots  2,  3.  4.  SEy«NWV4.  EViSWy4. 
SWV4SEy«; 

Sec,  31,  lots  1,  2.  3.  4.  EMs,  E^WMs; 

Sec,  33,  N4\EV4.  WVa; 

Sec.  34.  N4.  N'-2SWV4; 

Sec,  35  N^, 
T  i:-S,,R.  25E., 

Stjc,  17,  all: 

Sec.  18,  lots  1,  2,  3,  4.  E^.  EVjWVi: 

Sec  19.  lots  1  and  2.  NEV*.  Eys,NWV4 
EViSEy4; 

Sec.  20.  Nyj,  N^SMi,  Sy2SWy4: 

Sec.  21.  SEV4SWV,,  S''2SEy4; 

Sec28,  NE'-4EV2NWV4; 

Sec  30.  E4NEy4; 

Sec.  31,  NE'-.N'Ey4; 

Sec.  32.  SEv,. 

Sec.  33,  SWy4. 
T.  18  S.,  R.  25  E., 

Sec.  7,  lots  2  and  3,  SEy4NWy4,  NEy4SWV4; 

Sec25,  S''i.NWy4; 

Sec.  26,  SysNEy*. 
T.  19  S.,  R.  25  E., 

Sec.  2,  NWy4SWV4; 

Sec.  3.  S'^2: 

Sec6,  SE^4NEy4: 

Sec  29.  SEV4N'Wy4.  SM!SWy4: 

Sec30.  E4SEy.; 

Sec  31,  lots  1,  2,  3,  4,  NEy4,  EViWVi.  SVz 
SEVi; 

Sec32,  N'4NWy4;SEy4; 
Sec,  33,  SVi. 
T.  18S.,  R,  26E., 

Sec.  19,  S'^NEy4.  NEy4SWVi. 
Containing  30,893.01  acres. 

In  exchange  for  the  above  selected 
lands  the  United  States  will  acquire  the 
following  private  lands  (surface  and 
water  rights)  from  Lincoln  Valley  Land 
Con-.pany,  subject  to  a  metes  and 
bounds  survey. 

Spiv  Mexico  Principal  Meridian 

Tract  1 

T  9S.  R.  15E., 

Sec  14.  SV2N  Mi  (within): 
Sec  15.  S4NEy4  (within),  NV2SWy4 
(within).  SWy4SWV4  (within).  N',<!SEV4 
(within). 

Tracts 

T.  9S.,  R.  15  F.,. 
Sec  13,  S4SEV4  (within): 
Sec  24.  \EV«  (within). 
T.  9  S,.  R.  18  E,. 

Sec  19.  SWV4^'E^  (within),  NWV4 
(within),  NWV4SWy4  (within). 
NWVjSEyi  (within). 

Tract  3 

T.  9S.,  R  56  E 

Sec.  19  SF.^»  ivMthin); 

Sec  20.  SVVs  (wit.hin): 

Sec  28,  Syz  (within); 

Sec,  29.  N^  (within),  SEW  (within): 

Sec  33.  WHN'E'-*  (within),  NE'-'4NWV4 

(within); 
Sec,  34,  SWy4  (within),  NWy4SEy4  (within). 


Tract  4 

T.  9S.,  R.  16E., 
Sec  34.  SEy4SWy4  (within).  SM!SEy4 

(within). 
T.  10  S.,  R.  18  E., 
Sec.  2,  W^NWV4  (within).  EViSWV* 

(within).  NWy4SWy4  (within).  W'^SEV4: 
Sec  3,  NEy4  (within): 
Sec  11,  NVi  (within),  NEy4SEy4  (within); 
Sec,  12,  SWy4NWV4  (within),  NWy4SWy4 

lw;'hir-! 

As  per  sii.-^  e>  p.ais  prepared  by  Atkins 
Fngi.ieenns  .Associates.  Containing  1,115.06 
acrfs  Hr.d  JW  srrcs  of  water  rights. 

DATES;  Con  n  (T.s  must  be  received  by 

May  26.  1992, 

ADDRESSES:  Comments  should  be  sent 

to  the  District  Manager.  BLM.  P.O.  Box 
139~,  Roswell.  New  Mexico,  88202-1397. 
FOR  FURTHER  INFORMATION  CONTACT: 

Hans  Sailani.  BLM,  Roswell  Resource 

SUPPLEMENTARY  INFORMATtON;  The 
purpose  of  the  exchange  is  to  acquire 
private  lands  along  the  Rio  Bonito  that 
contain  a  diverse  ecosystem  of 
woodlands,  wetlands  and  cultivated 
area.  The  lands  have  high  potential  for 
riparian  resources,  wildlife  habitat 
fisheries,  watershed  and  historical/ 
cultural  values. 

The  BLM  has  prepared  an 
Environmental  Assessment  to  address 
the  impacts  of  the  proposed  land 
exchange,  and  this  document  is 
available  for  review.  The  proposed 
exchange  is  in  conformance  with  BLM. 
State  and  local  plans,  but  not  with 
Lincoln  County's  Interim  Land  Use  Plan 
of  January  14, 1992. 

Lands  transferred  from  the  United 
States  will  contain  the  following  patent 
reservations: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  in  accordance  with  43 
U.S.C.  945,  for  the  lands  being 
transferred  out  of  Federal  ownership. 

2.  The  reservation  to  the  United  States 
of  all  minerals  in  the  lands  being 
transferred  out  of  Federal  ov^rnership. 
For  lands  determined  to  be  non-mineral 
in  character,  the  subsurface  will  transfer 
with  the  surface  estate. 

3.  All  valid  existing  rights  (e.g.  rights- 
of-way,  easements,  and  leases  of 
record). 

Pubhcation  of  this  notice  in  the 
Federal  Register  will  segregate  the 
subject  lands  from  all  appropriations 
under  the  public  land  laws  including  the 
mining  and  mineral  leasing  laws.  This 
segregation  will  terminate  upon 
issuance  of  patent  or  two  years  from  the 
date  of  this  notice  or  upon  publication  of 
a  termination  of  segregation. 

For  a  period  of  45  days  from  the  date 
of  pubhcation  of  this  notice  in  the 


Federal  Register,  interested  parties  may 
submit  comments  to  the  Roswell  District 
Manager  at  the  above  address.  Any 
objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  March  31. 1992. 
Leslie  M.  Cone, 

District  Manager 

fFR  Doc  92-«123  Filed  4-6-92:  8:45  amj 


FiS^  and  WiidHfe  Service 

A-. aiiabitity  of  Draft  Recovery  Pia 

{first  revision)  for  the  Attwate-'  s 
Prairte  Chicken  for  Review  a.'id 
Commei! 

agency:  Fish  and  WildUfe  Service, 

action:  Notice  of  document  availability 
and  public  comment  period. 

SUMMARY  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availabihty  for  public  review  of  a  draft 
recovery  plan  for  the  Attwater's  prairie 
chicken  [Tympanuchus  cupido 
attwateri).  This  endangered  bird  is  now 
restricted  to  coastal  prairie  grasslands 
in  Texas.  Presently  sixty-seven  percent 
of  the  remaining  population  occurs  in 
Aransas,  Goliad,  and  Refugio  counties, 
26  percent  in  Austin,  and  Colorado 
counties.  6  percent  in  Galveston  county 
and  the  remaining  birds  (<\%)  in 
Victoria  county.  The  Attwater  Prairie 
Chicken  National  Wildlife  Refuge  in 
Colorado  county  provides  a  core  habitat 
for  this  bird,  but  the  bulk  of  the 
population  occurs  on  privately  owed 
lands.  The  Service  solicits  review  and 
comment  from  the  public  on  this  draft 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  June 
8. 1992  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
Uie  arait  recovery  plan  may  obtain  a 
copy  by  contacting  the  Attwater  Prairie 
Chicken  National  Wildlife  Refuge.  P.O. 
Box  519.  Eagle  Lake.  Texas  77434. 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  Refuge  Manager  at  the  above 
address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 
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FOR  FURTHER  IWFORMATIOW  CONTACT: 

S:'--'.e  L.ir)'.id.  Rvfu>j  ■  Sijaager, 
•-  ■ ;-    -e   409)  234-3021  (see 
AOORESSES; 
SUPPi-EMENTABY  INFORMATION: 

Background  | 

Restoring  endangered  or  threatened 
animals  or  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  hsted 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessarj'  for  conservation 
of  the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  foi  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (18  U.S.C.  1531  et 
seq.),  provides  for  the  development  of 
recovery  plans  for  Usted  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Act,  as  amended  in 
1938,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  all 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  Attwater's  prairie  chicken  is 
currently  listed  as  endangered. 
Historically,  an  estimated  one  million 
Attwater's  prairie  chickens  occupied 
some  6  to  7  million  acres  (more  than  2.4 
million  hectares)  of  coastal  prairie 
grasslands  at  what  is  now  Louisiana, 
Texas,  and  Tamaulipas  (Mexico). 
Agriculture,  urban  and  industrial 
expansion,  invasion  of  prairie  habitat  by 
woody  species,  and  overgrazing  have 
resulted  in  a  dramatic  decline  in  the 
tallgrass  prairie  habitat  required  for  this 
prairie  chicken's  survival.  Currently, 
less  than  198.000  acres  (80,200  hectares) 
of  suitable  habitat  remains  in  seven 
counties  adjacent  to,  or  near,  the  Texas 
Gulf  Coast.  This  decline  represents  a  97 
percent  loss  of  historic  habitat.  Unless 
habitat  is  improved  and  the  Attwater's 
prairie  chicken  population  stabilized 
and  numbers  increased,  extinction  of  the 
species  in  the  wild  is  predicted  by  the 
year  2000. 

The  objective  of  this  recovery  plan  is 
to  set  forth  measures  that  will  provide 


for  protection  of  existing  populations, 
restoration  of  populations  in  portions  of 
historic  habitat,  downlisting  and 
eventual  delisting  of  the  species. 
Mechanisms  are  set  forth  in  the  plan  for 
defining  the  standard  by  which  recovery 
progress  to  recovery  will  be  judged. 
Actions  called  for  in  the  plan  include 
habitat  protection  and  restoration, 
monitoring,  propagation,  reintroduction. 
and  study  of  existing  populations  and 
their  habitat. 

The  recovery  plan  has  already 
undergone  review  by  Federal,  state,  and 
local  agencies;  species  experts;  and 
other  interested  parties.  The  plan  will  be 
issued  as  final  following  consideration 
of  comments  and  material  received 
during  this  comment  period. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  of  this  action  is  section  4(f) 
of  the  Endangered  Species  Act.  18  U.S.C. 
1533(f). 

Dated:  March  27, 1992. 
Lynn  B.  Staines, 
Acting  Regional  Director. 
[FR  Doc.  92-8224  Filed  4-8-92:  8:45  amj 
BILUNG  CODE  4310-5S-W 


Park  Zoo,  Miami  Metro  Zuo,  White  Oak 
Plantation,  and  possibly  o'her  clin:'\T! 
facilities  for  Lhe  purpose  of  enhancement 
of  propagation.  The  activities  listed 
above  will  be  performed  by  members  of 
a  reproductive  physioloy  team  all 
qualified  and  experienced  in  such 
techniques. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington.  Virginia  22205  .^^.^^ 
must  be  received  by  the  Dir-j'  ;nr  v,\-Xi.r\ 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  wh;- 
submits  a  written  request  for  a  copy  of 
such  documents  to,  or  by  appointment 
during  normal  business  hours  (7:45-415) 
in,  the  following  office  within  30  days  of 
the  date  of  publication  of  this  noiiv.p; 
U.S.  Fish  and  Wildlife  Service,  Office  cf 
Management  Authority.  4401  North 
Fairfax  Drive  room  432,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104], 
FAX:  (703/358-2281). 

Dated:  April  3. 1992. 

Margaret  Tieger. 

Acting  Ch:cf,  Breach  of  Permits,  Office  of 
Management  A  uthority. 

[FR  Doc.  92  -m9G  Filed  4-7-92;  8:45  amj 
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Receipt  cf  Applications  'or  Permtt 

The  following  applicants  have  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (18  U.S.C.  1531,  et  seq.): 

Applicant:  Bob  Streich,  Brandon,  SD: 
PRT-76e912. 

The  applicant  requests  a  permit  to 
purchase  one  male  and  one  female  Nene 
geese  [Nesochen  [=Branta) 
sand\icensis]  in  interstate  commerce. 
The  birds  were  hatched  in  captivity  by 
Charles  Nugent  of  Kimbolton,  Ohio. 

Applicant:  Fish  and  Wildlife  Service, 
Regional  Director — Region  4,  Atlanta, 
Ga:  PRT-766974. 

The  applicant  requests  a  permit  to 
conduct  artificial  insemination  and/or  in 
vitro  fertilization  techniques  (including 
semen  and  egg  collection  &  embryo 
implant)  on  Florida  panthers  [Fe'.is 
conolor  coryf]  held  in  captivity  at  the 
following  locations  within  the  state  of 
Florida:  Florida  Game  and  Fresh  Water 
Fish  Commission's  Wildhfe  Research 
Laboratory,  Jacksonville  Zoo,  Lowry 


National  Park  Service 

Intent  To  Prepare  a  General 
Management  Plan/Environmental 
impact  Statement  for  TumacacorS 
National  Historical  Park,  Arizona 

SUMMARV:  The  Natioiidl  Park  St^rv^ice 
will  J  rrp.jr"  a  Gensra!  Management 
Plan/Environmental  Impact  Statement 
(GMP/EIS)  for  Tumacacori  National 
Historical  Park,  .Arizona  and  initiate  the 
scoping  process  for  this  document.  This 
notice  is  in  accordance  with  40  CFR 
1501.7  and  40  CFR  1508.22.  of  the 
President's  Coimcil  on  Environmental 
Quality  for  the  National  Environmental 
Policy  Act  of  1969,  Public  Law  91-150. 

Issues  to  be  addressed  in  the  GMP/ 
EIS  include,  but  are  not  limited  to:  Park 
boundary  adjustments;  the  Mission 
Trail;  administrative,  maintenance,  and 
housing  facilities;  visitor  facilities;  and 
impacts  of  adjacent  land  uses. 
Alternatives  to  address  these  issues  will 
be  developed  in  cooperation  with  the 
public,  including  a  no-action  altcTiative. 

Persons  wishing  to  comment  or 
provide  input  on  formulating  issues  and 
allemativos,  or  identifying  potential 
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impacts  to  be  considered  in  the  GMP/ 
EIS  should  provide  such  comments  to 
the  Superintendent,  Tumacacon 
National  Historical  Park,  P  O  Box  6", 
Tumacacon,  AZ  85640,  not  later  than 
[une  1,  1992.  For  further  information, 
contact  the  Superintendent  at  the  above 
address  or  telephone  number  (fi02)  39&- 
2341, 

The  responsible  official  is  Stanley  T. 
Albright.  Regional  Director,  Western 
Region.  National  Park  Service.  The  draft 
CMP/EIS  is  expected  to  be  available  for 
public  review  in  late  1992.  and  the  final 
and  Record  of  Decision  completed 
approximately  six  months  later. 

Dated:  March  23,  19«2. 
Lewis  S.  Albert, 

Deputy  Regional  Director,  Western  Region. 
\VR  Doc.  92-8207  Filed  i-S~92  8  45  am] 
BtLJJMO  COOe  4310-7t>-«l 


Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Conidon  Meeting 

agency:  National  Park  Service, 
Delaware  and  Lehigh  Navigation  Can.i! 
National  Heritage  Corridor  Commission. 
ACTION:  Notice  of  Meeting. 

summary:  This  notice  sets  forth  the  date 

of  the  forthcoming  meeting  of  the 
Delaware  and  Lehigh  Navigation  Canal 
National  Fferitage  Corndiir  Commission. 
DATES:  April  24,  1992  at  1:30  p.m. 
INCLEMENT  WEATHER  RESCHEDULE  DATE: 
None. 

ADDRESSES:  Public  Safety  Building,  10  E. 
Church  Street,  Bethlehem.  PA 
FOR  FURTHER  INFORMATION  CONTACT: 
Millie  Alvarez,  Delaware  and  Lehigh 
Navigation  Canal  National  Heritage 
Corridor  Commission.  10  East  Church 
Street,  room  P-208.  Bethlehem.  PA  18018 
(215;  861-9345. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  was  esiablished  by  Public 
Law  100-692  to  assLSt  the 
Commonwealth  and  its  political 
subdivisions  in  planning  and 
implementing  an  integrated  strategy  for 
protecting  and  promoting  cultural, 
historical  and  natural  resources.  The 
Commission  will  report  to  the  Secretary 
of  the  Interior  and  to  Congress.  The 
af;enda  for  the  meeting  will  focus  on  the 
planning  process. 

The  meeting  will  be  open  to  the 
public.  Any  m,ember  of  the  public  may 
file  a  written  statement  concerning 
agenda  items.  The  statement  should  be 
addressed  to  National  Park  Service, 
Mid-Atlantic  Regional  Office,  Division 
of  Park  and  Resource  Planning,  260 
Custom  House,  200  Chestnut  Street, 
Philadelphia,  PA,  19106,  attention: 
Of'irdre  Gibson. 


Minutes  of  the  meeting  wil!  be 
available  for  inspection  four  weeks  after 
the  meeting,  at  the  above-named 
address 

Lorrame  Minttmyer, 
fl'  1,,.  ino/  Director,  Mid-AUantic  Region. 
[FP  nor,  92-8206  Fnf'd  4-&-92;  8:45  am] 
BIUJNO  coot  4310-TO-ll 


INTERNATIONAL  TRADE 
COMMISSION 

Investigations  Relating  to  Potential 
Breaches  ot  Administrative  Protective 
Orders;  Sanctions  Imposed  for  Actual 
Violations 

AGENCY:  U.S.  International  Trade 

Oimmission. 

ACTION:  Summary  of  Commission 
practice  relating  to  administrative 
protective  orders. 

SUMMARY:  This  notice  provides  a 

s.mmary  by  the  International  Trade 
Cummission  (Commission)  of  its 
investigations  of  breaches  of 
administrative  protective  orders  (APOs) 
issued  in  connection  with  investigations 
under  title  VII  of  the  Tariff  Act  of  1930. 
This  notice  is  intended  to  inform  the 
public  of  the  Commission's  experience 
with  APO  breaches.  The  Commission 
also  intends  that  this  notice  will  educate 
and  alert  representatives  of  parties  to 
Commission  proceedings  as  to  some 
specific  types  of  conduct  that  have  been 
found  by  the  Commission  to  constitute 
an  APO  breach.  This  notice  is 
illustrative  only  and  does  not  limit  the 
Com.mission  s  Rules  or  standard  APO. 
The  notice  does  not  provide  an 
exclusive  list  of  conduct  that  may  be 
deemed  to  be  a  breach  of  the 
Commission's  APOs,  and  does  not 
indicate  how  the  Commission  will  rule 
in  future  cases. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.n..ri(;s  H   N.ilis   Esl,     .As-.n:,.;,: 
General  Counsel  for  Antidumping  and 
Countervailing  Duty  Investigations.  U.S. 
International  Trade  Commission, 

tr't'r'hnne  202-20.5-31  Ofi 

SUPPLEMENTARY  INFORMATION:  The 

discussion  below  illustrates  APO  breach 
investigations  that  the  Commission  has 
conducted  during  1991  including  a 
description  of  sanctions  imposed.  The 
Commission  will  report  a  summary  of  its 
actions  in  response  to  violations  of 
Commission  APOs  periodically  in  an 
effort  to  educate  those  obtaining  access 
under  an  APO  of  the  common  problems 
encountered  in  handling  business 
proprietary  information  (BPI).  This  is  the 
second  notice  of  its  kind,  the  first  one 
having  been  published  at  56  FR  4846- 
4850  (Feb.  6, 1991).  The  Commission 


intends  to  publish  summaries  at  least 
annually,  and  more  frequently  as 
appropriate. 

As  part  of  the  effort  to  educate 
practitioners  about  APO  practice,  the 
Commission's  Secretary  issued  in 
September  1991  An  Introduction  to 
Administrative  Protective  Order 
Practice  in  Antidumping  and 
Countervailing  Duty  Investigations.  This 
document  is  available  upon  request  from 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street.  SW.,  Washington,  DC  20436. 
telephone  202-205-2000. 

Section  1332  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988 
requires  the  Commission  to  release 
under  APO  to  the  authorized 
representatives  of  interested  parties  in 
dumping  and  countervailing  duty 
investigations  the  business  proprietary 
information  (BPI)  collected  by  the 
Commission  in  the  course  of  such 
investigations.  19  U.S.C.  1677f.  The 
Commission  has  implemented 
procedures  governing  the  release  of  BPI 
under  APO.  19  CFR  207.7.  The  APO  rules 
were  amended  effective  April  1991.  56 
FR  11918  (March  21, 1991).  Among  other 
changes,  those  rules  amendments 
provided  parties  with  an  extra  day  in 
which  to  file  the  public  version  of 
certain  submissions  containing  BPI.  This 
"one  day  rule,"  which  also  permits 
correction  of  the  bracketing  of  BPI 
during  that  extra  day,  was  intended  to 
reduce  the  incidence  of  APO  breaches 
caused  by  inadequate  bracketing  and 
improper  placement  of  BPI.  The 
Commission  urges  parties  to  make  use 
of  the  rule. 

The  rules  provide  that  the  Secretary  of 
the  Commission  will  provide  BPI  only  to 
"authorized  applicants"  who  agree  to  be 
bound  by  the  terms  and  conditions  of  an 
APO.  The  standard  APO  form  for  ' 
antidumping  and  countervailing  duty 
investigations  issued  by  the  Commission 
requires  the  applicant  to  swear  that  he 
or  she  will: 

(1)  Not  divulge  any  of  the  BPI 
obtained  under  the  APO  and  not 
otherwise  available  to  him,  to  any 
person  other  than: 

(i)  Personnel  of  the  Commission 
concerned  with  the  investigation. 

(ii)  The  person  or  agency  from  whom 
the  BPI  was  obtained, 

(iii)  A  person  whose  application  for 
disclosure  of  BPI  under  the  APO  has 
been  granted  by  the  Secretary,  and 

(iv)  Other  persons,  such  as  paralegals 
and  clerical  staff,  who  (a)  are  employed 
or  supervised  by  and  under  the  direction 
and  control  of  the  authorized  applicant 
or  another  authorized  applicant  in  the 
same  firm  whose  application  has  been 
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granted;  (b)  have  a  need  thereof  in 
connection  with  the  investigation;  [c) 
are  not  involved  in  competitive 
decisionmaking  for  an  interested  party 
which  is  a  party  to  the  investigation;  and 
(d)  have  submitted  to  the  Secretary  a 
signed  Acknowledgment  for  Clerical 
Personnel  in  the  form  attached  hereto 
(the  authorized  applicant  shall  also  sign 
such  acknowledgment  and  will  be 
deemed  responsible  for  such  persons' 
compliance  with  the  APO); 

12)  Use  such  BPI  solely  for  the 
purposes  of  the  above-captioned 
Commission  investigation  or  for  judicial 
or  binational  panel  review  of  such 
Commission  investigation; 

(3)  Nut  consult  with  any  person  not 
described  in  paragraph  (1)  concerning 
BPI  disclosed  under  the  APO  without 
first  having  received  the  written  consent 
of  the  Secretary  and  the  party  or  the 
attorney  of  the  party  from  whom  such 
EPl  was  obtained; 

(4)  Whenever  materials  {e.g.. 
documents,  computer  disks,  etc.) 
containing  such  BPI  are  not  being  used, 
store  such  material  in  a  locked  file 
cabinet,  vault,  safe,  or  other  suitable 
container  (N.B.:  storage  of  BPI  on  so- 
called  hard  disk  computer  media  is  to  be 
avoided,  because  mere  erasure  of  data 
from  such  media  may  not  irrecoverably 
destroy  the  BPI  and  may  result  in 
violation  of  paragraph  C  of  the  APO); 

(5)  Serve  all  materials  containing  BPI 
disclosed  under  the  APO  as  directed  by 
the  Secretary  and  pursuant  to  §  207. 7(11 
of  the  Commission's  rules: 

(6)  Tiansmif  each  document 
containing  BPI  disclosed  under  the  APO: 

(i)  With  a  cover  sheet  identifying  the 
document  as  rontaining  BPI. 

(ii)  With  all  BPI  enclosed  in  brackets 
and  each  page  warning  that  the 
document  contdins  BPI. 

(iiil  If  the  document  is  to  be  filed  by  a 
deadline,  with  each  page  marked 
Bracketing  of  BPI  not  final  for  one 
business  day  after  date  of  filing."  and 

(iv)  If  by  mail,  within  two  envelopes, 
the  inner  one  sealed  and  marked 
"Business  Proprietary  Information — To 
be  opened  only  by  [name  of  recipientj", 
and  the  outer  one  sealed  and  not 
marked  as  containing  BPI; 

(7)  Comply  with  the  provisions  of  the 
APO  and  §  207.7  of  the  Commission's 
rules: 

(8)  Make  true  and  accurate 
representations  in  the  authorized 
applicant's  application  and  promptly 
notify  the  Secretary  of  any  changes  that 
occur  after  the  submission  of  the 
application  and  that  affect  the 
representations  made  in  the  application 
[e^..  change  in  personnel  assigned  to 
the  investigation); 


(9)  Report  promptly  and  confirm  in 
writing  to  the  Secretary  any  possible 
breach  of  the  APO;  and 

(10)  Acknowledge  that  breach  of  the 
APO  may  subject  the  authorized 
applicant  and  other  persons  to  such 
sanctions  as  the  Commission  deems 
appropriate,  including  the 
administrative  sanctions  set  out  in  the 
APO. 

Breach  of  the  protective  order  may 
subject  an  applicant  to: 

(1)  Disbarment  from  practice  in  any 
capacity  before  the  Commission  along 
with  such  person's  partners,  associates, 
employer,  and  employees,  for  up  to 
seven  years  following  publication  of  a 
determination  that  the  order  has  been 
breached; 

(2)  Referral  to  the  United  Slates 
Attorney; 

(3)  In  the  case  of  an  attorney, 
accountant,  or  other  professional, 
referral  to  the  ethics  panel  of  the 
appropriate  professional  association; 
and 

(4)  Such  other  administrative 
sanctions  as  the  Commission  determines 
to  be  appropriate,  including  public 
release  of  or  striking  from  the  record 
any  information  or  briefs  submitted  by, 
or  on  behalf  of,  the  offender  or  the  parly 
represented  by  the  offender,  and  denial 
of  further  access  to  business  proprietary 
information  in  the  current  or  any  future 
investigations  before  the  Commission. 

Commission  employees  are  not 
signatories  to  the  Commission's  APOs 
and  do  not  obtain  access  to  BPI  through 
the  APO  procedure.  Consequently,  they 
are  not  subject  to  the  APOs' 
requirements  with  respect  to  the 
handling  of  BPI.  However,  Commission 
employees  are  subject  to  strict  statutory 
and  regulatory  constraints  concerning 
BPI,  and  face  severe  penalties  for 
noncompliance.  See  18  U.S.C.  1905;  title 
5.  U.S.  Code;  and  Commission  personnel 
policies  implementing  the  statutes. 
Although  the  Privacy  Act  (5  U.S.C.  552a) 
limits  the  Commission's  authority  to 
disclose  personnel  actions  against 
agency  employees,  this  should  not  lead 
the  public  to  conclude  that  no  such 
actions  have  been  taken. 

In  April  of  1989.  the  Commission 
delegated  authority  to  the  Secretary  for 
the  issuance  of  letters  of  inquiry  to 
suspected  breachers  of  APOs  in  Title 
VII  investigations.  If,  based  on  the 
response  made  to  such  a  letter  of 
inquiry,  the  Commission  determines  that 
a  breach  has  occurred,  the  Commission 
issues  a  second  letter  asking  the 
breacher  to  address  the  questions  of 
mitigating  circumstances  and  possible 
sanctions.  The  Commission  then  decides 
the  appropriate  sanction.  The 
Commission  retains  sole  authority  to 


make  final  dctermination.s  roga riling  thr 
existence  of  a  breoi.h  and  the 
appropriate  sanction  if  a  hrt  r*.  h 
occurred. 

The  records  of  Commission 
investigfitions  of  .^PO  breaches  a-p  net 
publicly  available  and  are  ex^;rnpt  irom 
disclosure  under  the  Freedom  of 
Information  Act,  5  U.S.C.  5.52.  Section 
135(b)  of  the  Customs  and  Trade  Act  of 
1990. 19  use.  1677f(g). 

I.  Brparh  Investigations  Generally 

The  breach  most  frpquently 
investigdtod  by  the  Comnission 
involves  paragraph  |1]  of  the  sfanda-d 
APO  which  prohibits  persons  from 
divulging  BPI  to  unauthorized  persons. 
Such  divulgence  usually  occurs  as  the 
result  of  failure  to  delete  DPI  from  public 
versions  of  documents  filed  with  the 
Commission.  Other  types  of  conduct 
found  to  have  constituted  a  breach  have 
involved:  The  failure  to  properly  bracket 
BW  in  proprietary  documents  filed  with 
the  Commission;  the  failure  to 
immediately  report  known  violations  ui 
an  APO;  improper  or  inadequate 
application  for  arxrss  'o  BPI:  f-^iiurt^  to 
adequately  supervise  junior  attorneys  or 
non-legal  personnel  in  the  handling  of 
BPI  in  certain  circumstances;  and  failure 
to  destroy  confidential  infonnation  in  a 
timely  manner. 

A.  Divulgence  of  BPI  to  Unauthorized 
Persons 

The  Commission  has  determined  that 

making  BPI  available  to  unauthonzed 
persons  rr:.3y  constitute  a  breach  of  the 
APO,  regardless  of  whether  the 
unauthonzed  recipients  actually  read 
the  information.  The  Conmiission  has 
found  several  breaches  of  this  sort.  Such 
breaches  were  typically  the  result  of:  (1) 
The  failure  to  adequately  review  the 
contents  cf  a  public  versi'jn  of  a 
document  for  BPi  prior  to  filing  the 
document  w  th  the  Commission  or 
sending  it  to  a  third  party  or  (2)  failure 
to  keep  the  confidential  and  public 
service  lists  separate  when  serving 
documents. 

In  some  instances,  party 
representatives  failed  to  nidact  BPI  front 
public  versions  of  documents  which  they 
filed  with  the  Commission  and  served 
on  the  public  service  list.  The 
Commission  also  has  investigated 
several  instances  of  inadvertent  service 
of  a  confidential  document  to  someone 
on  the  public  service  list.  On  at  least  one 
occasion,  attorneys  sent  documents 
containing  BPI  to  their  client  without 
thoroughly  screening  the  document  ior 
BPI  In  general,  these  instances  were 
promptly  reported  by  the  party 
responsible  and  the  doc^iments  were 
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retrieved  immediately;  in  some  cases  the 
envelopes  containing  the  documents  had 
not  yet  been  opened  by  the  recipient. 
Nonetheless,  all  of  these  instances 
involved  a  degree  of  ca-i-elessness  in 
r-^akmg  BPI  available  to  those  not 
entitled  to  have  access  and  were  found 
to  be  breaches  of  .APOs  In  one  instance 
discussed  below,  the  breaching  partv 
while  attempting  to  rr^itigate  the  damagt 
caused  by  the  breach  by  promptly  fihrig 
replacement  pages,  committed  an 
additional  breach  by  again  revealing  BPI 
in  the  replacement  pages. 

The  Com.mission  has  determined  that 
no  breach  occurred  when  documents 
apparently  containing  RPS  were  served 
on  those  not  entitled  to  access  under  an 
.•^PO  only  when  the  BPI  was  otherwise 
available  to  the  serving  party,  either 
because  it  was  BPI  submitted  by  that 
party  or  because  that  party  was  able  to 
conclusively  demonstrate  that  the 
alleged  BPI  was  otherwise  available  to 
the  public  before  the  date  of  the  alleged 
breach.  Waiver  of  confidential 
treatment  by  the  submitting  party  after 
the  alleged  breach  occurred  has  not 
been  found  to  be  adequate  to  excuse  the 
breach. 

B.  Failure  to  Properly  Bracket  BPI  in 
Confidential  Submissions 

■  The  Commission  has  considered  the 
om.ission  of  appropriate  brackets  in 
confidential  documents,  m  most 
circumstances,  to  be  a  breach  of  the 
APO.  even  if  the  information  is  deleted 
from  the  public  version  of  the  document. 
The  Commission  repeatedly  has 
observed  that  failure  to  bracket  BPI 
promotes  inadvertent  disclosure  of 
confidential  information  because 
recipients  are  not  alerted  that  the 
information  is  BPI  and  may  reasonably 
rely  on  the  lack  of  oracketing  as  an 
indication  that  the  information  is  no! 
confidential  and  may  be  disclosed  to 
their  client  or  the  public.  Commission 
rule  207.7(0(3),  incorporated  by 
reference  into  all  APOs,  requires  BPI  to 
be  clearly  marked  and  segregated  from 
other  materia!  in  confidential 
submissions.  In  several  instances,  party 
representatives  have  Hied  confidential 
vers.ons  of  documents  in  which  some 
BPi  was  not  bracketed  and  then  served 
those  documents  on  the  confidential 
service  list. 

C.  Failure  to  Promptly  Report  A  Breach 
to  the  Commission 

The  Commission  has  found  the  failure 
to  report  a  breach  to  be  a  separate 

offense  and  has  sanctioned  attorneys 
who  did  not  report  or  delayed  in 
reporting  a  violation  once  they  became 
aware  that  it  had  taken  place.  Unlike 
breaches  resulting  from  filing  or 


proofreading  mist.<kes,  which  are 
normally  inadveneni  and  the  result  of 
some  degree  of  negligence,  failure  to 
report  a  breach  may  involve  a  conscious 
choice  by  the  APO  signatorj-.  Thus. 
failure  to  report  a  breach,  which  is 
required  by  the  APO.  normally  has  been 
treated  as  an  intentional  breach. 
Intentional  breaches  usually  have  l>een 
found  to  warrant  more  severe  sanctions. 

D.  Failure  to  Supervise  Junior  Attorneys 
and  Clerical  Personnel 

Generally,  APO  signatories  have  not 
been  sanctioned  for  a  breach  of  an  order 
unless  they  in  some  way  have 
participated  in  the  breach,  or  were  on 
notice  of  the  lack  of  adequate 
safeguards  for  handling  of  BPI  at  the 
firms  involved  or  of  the  lack  of  due  care 
or  training  of  other  APO  signatories 
working  under  their  supervision.  For 
example.  APO  signatories  responsible 
for  sendmg  confidential  documents  to 
unauthorized  parties  have  been  held 
responsible  for  the  breach.  The  other 
APO  signatories  at  the  firm  normally 
have  not  been  found  liable,  where  the 
Commission  has  determined  that  they 
did  not  cause  the  breach  or  could  not 
have  forestalled  the  breach,  and  that  the 
breaching  signatory  was  trained  in  the 
handling  of  APO  materials.  In  contrast, 
depending  upon  the  circumstances,  the 
APO  signatory  who  was  the  superior  of 
a  breaching  APO  signatory  who  either 
committed  a  previous  APO  violation,  or 
who  was  known  to  be  inexperienced 
and  had  not  been  trained  in  the  handling 
of  APO  materials,  could  be  found  liable 
for  failure  to  prevent  breaches  by  that 
other  signator}'.  The  Commission  may 
determine  that  the  supervisor  or 
superior  was  on  notice  of  the  APO 
signatory's  prior  breach  or  inexperience 
and  failed  to  take  adequate 
precautionary  measures  to  prevent 
subsequent  breaches. 

In  cases  in  which  clerical  employees 
or  support  personnel  have  breached,  the 
APO  signatory  who  vouched  for  these 
employees  has  been  held  responsible  by 
the  Commission  for  the  breaches  by 
staff  working  under  his  or  her  direction 
and  control. 

E.  Failure  to  Promptly  Destroy 
Confidential  Information  or  \fisuse  of 
Confidential  Information 

Commission  rule  207.7  requires  that 
APO  signatories  destroy  documents 
containing  BPi  upon  the  termination  of 
an  antidumping  or  countervailing  duty 
investigation.  The  standard  APO  form 
allows  signatories  to  retain  APO 
material  only  during  judicial  or  panel 
review  of  a  Commission  determination, 
and.  in  judicial  proceedings,  only  in 
anticipation  that  the  Commission  APO 


will  be  promptly  replaced  by  a  judiciai 
Protective  Order. 

Title  VII  APO  material  may  not  be 
used  in  collateral  proceedings,  such  as 
proceedings  at  the  Commerce 
Department  or  other  investigations  by 
the  Commission,  but  only  in  the 
specified  Commission  proceedings  or 
judicial  or  panel  review  of  those 
determinations  for  which  the 
information  was  released. 

II.  Sanction  Determinations 

Sanctions  for  APO  violations  serve 
two  basic  interests:  (a)  Preserving  the 
confidence  of  submitters  of  BPI  in  the 
Commission  as  a  reliable  protector  of 
BW.  and  (b)  disciplining  breachers  and 
deterring  future  violations.  As  the 
Conference  Report  to  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
observed,  "the  effective  enforcement  of 
limited  disclosure  under  administrative 
protective  order  depends  in  part  on  the 
extent  to  which  private  parties  have 
confidence  that  there  are  effective 
sanctions  against  violation."  H.R.  Conf. 
No.  576. 100th  Cong.,  1st  Sess.  623  (1988). 
The  Commission  has  worked  to  develop 
consistent  jurisprudence,  not  only  in 
determining  whether  a  breach  has 
occurred,  but  also  in  selecting  an 
appropriate  sanction.  In  determining  the 
appropriate  sanction,  the  Commission 
has  generally  considered  as  mitigating 
factors  the  fact  that  the  breach  was 
unintentional,  the  lack  of  prior  breaches 
committed  by  the  breaching  party,  the 
mitigating  measures  taken  by  the 
breaching  party,  the  promptness  with 
which  the  breaching  party  reported  the 
violation  to  the  Commission,  and  any 
relevant  circumstances  peculiar  to  the 
situation. 

The  Commission  has  found 
aggravating  circumstances  when  APO 
violations  are  found  to  be  intentional  or 
repeated,  where  they  cause  significant 
commercial  damage  to  the  submitter, 
and  when  the  violating  signatory  is 
grossly  negligent.  The  Commission  takes 
seriously  its  obligation  to  protect  each 
submitters  BPL  and  must  maintain 
pubhc  confidence  in  its  ability  to  do  so. 
Thus,  in  previous  breach  investigations, 
the  Commission  has  not  considered 
factors  such  as  the  lack  of  complaint  by 
or  commercial  harm  to  the  party  whose 
information  was  disclosed,  the  alleged 
lack  of  sensitivity  of  the  information 
disclosed,  or  the  lack  of  financial  benefit 
to  the  breaching  party  as  mitigating 
factors  in  choosing  the  appropriate 
sanction  for  the  breach.The  disclosure  of 
highly  sensitive  information, 
demonstrated  commercial  harm  to  the 
party  whose  information  was  disclosed, 
or  the  deriving  of  a  strategic  or  financial 
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benefit  from  a  breach,  however,  may  be 
circumstantial  evidence  of,  inter  alia,  an 
intentional  breach,  and  thus  could 
constitute  an  aggravating  circumstance 
warranting  a  more  severe  sanction. 

Commission  rule  207.7  indicates  that 
the  breacher  of  an  APO  is  subject  to 
sanctions  including  being  barred  from 
practice  before  the  Commission  in  any 
capacity,  and  that  the  Commission  may 
also  impose  this  sanction  not  only  on 
the  individual  breacher  but  on  "such 
person's  partners,  associates,  employer, 
and  employees."  The  Commission  has 
sanctioned  a  firm  when  it  has  been 
unable  to  identify  specific  culpable 
individuals  at  the  breaching  firm. 
However,  this  should  not  be  construed 
as  a  limitation  on  the  Commission's 
ability,  in  other  appropriate 
circumstances,  to  issue  sanctions  for 
breachers  of  an  APO  against  the  firm  for 
which  an  individual  who  breached  an 
.A.PO  worked. 

HI  Specific  Breach  Investigations  by  the 

Commission 

The  following  case  studies  are 
presented  to  illustrate  the  various  types 
of  conduct  that  have  been  found  by  the 
Commission  to  constitute  a  breach  and 
the  sanctions  imposed  by  the 
Commission.  In  addition,  the  case 
studies  discuss  the  factors  that  have 
been  considered  by  the  Commission  as 
mitigating  the  sanctions  imposed  in 
particular  instances.  The  Commission 
has  not  included  some  of  the  specific 
facts  in  the  descriptions  of 
investigations  where  such  disclosure 
could  reveal  the  identity  of  a  particular 
breacher.  Thus,  in  some  cases,  apparent 
inconsistencies  in  the  facts  set  forth  in 
this  notice  result  from  the  Commission's 
inability  to  disclose  particular  facts 
more  fully. 

The  first  APO  summary  discussed  23 
cases,  in  9  of  which  the  Commission 
found  that  a  breach  had  occurred.  The 
following  discussion  covers  the  7  recent 
cases  in  which  violations  were  found.  In 
general,  there  has  been  a  decline  in  the 
number  of  APO  breaches,  apparently 
due  to  practitioners'  increasing 
familiarity  with  the  Commission's  rules 
and  jurisprudence,  as  well  as  to  the 
April  1991  rules  amendments,  including 
the  "one  day  rule."  i 

Case  1 

The  case  involved  five  separate 
incidents  of  unbracketed  BPI  in  a  post- 
conference  brief.  One  attorney  was 
found  solely  responsible  for  all  five 
separate  breaches.  The  Commission 
rejected  contentions  that  the  improper 
bracketing,  when  confined  to  the 
I  confidential  version  of  the  brief,  does 
I  not  constitute  a  breach,  although  the 


information  was  never  disclosed  to  any 
nonsignatories  of  the  APO.  The 
Commission  determined  that  such  facts 
did  not  preclude  the  imposition  of 
sanctions  and  issued  a  private  letter  of 
reprimand. 

Case  2 

The  Commission  issued  private  letters 
of  reprimand  to  four  attorneys  for  failing 
to  bracket  BPI  in  the  confidential 
version  of  a  post-conference  brief.  The 
Commission  considered  the  following  to 
be  mitigating  circumstances:  (1)  Only 
one  breach  occurred.  (2]  that  breach 
occurred  only  in  copies  of  the 
postconference  brief  served  on  the 
Commission  staff.  (3)  the  breach  was 
corrected  the  next  day  by  rebracketing 
of  BPI  (the  breach  having  occurred 
before  the  issuance  of  the  "one  day 
rule"),  (4)  the  APO  information  was  not 
disclosed,  (5)  the  error  was  inadvertent. 
(6)  the  violation  was  technical,  (7)  the 
attorney  involved  had  not  had  any  prior 
APO  violations,  and  (8)  the  firm  had 
strong  internal  procedures  to  guard 
against  release  of  BPI.  Two  other 
attorneys  were  found  not  to  have 
breached  the  APO  because  they  were 
not  involved  in  preparing  the  BPI 
portions  of  the  documents  in  question. 

Cases 

An  attorney  improperly:  (1)  Served  a 
confidential  version  of  a  brief  on  several 
parties  not  subject  to  the  APO,  and  (2) 
included  APO  material  in  the  public 
version  of  the  same  brief.  The  attorney 
argued  that  any  sanctions  levied  against 
him  should  be  minor  because  he  had 
taken  immediate  and  exhaustive  action 
to  have  all  confidential  material 
returned  to  him,  thereby  minimizing  the 
chance  of  public  disclosure.  The 
Commission  considered  this  to  be  a 
mitigating  circumstance  and  issued  a 
private  letter  of  reprimand. 

Case  4 

An  attorney  sent  the  client  a  post- 
conference  brief  containing  BPI  obtained 
under  APO.  The  Commission  issued  a 
private  letter  of  reprimand  because  this 
was  the  attorney's  first  APO  breach,  the 
breach  appeared  to  have  been 
inadvertent,  the  attorney  appeared  to 
have  taken  effective  and  immediate 
remedial  steps  to  mitigate  the  effect  of 
the  breach,  and  to  have  reported  the 
breach  to  the  Commission  with 
reasonable  promptness.  The  fact  that 
the  attorney  lacked  experience  both  as 
an  attorney  and  with  title  VII  practice 
did  not  mitigate  the  sanction. 

Case  5 

Three  attorneys:  (1)  Failed  to  bracket 
certain  BPI  in  the  confidential  version  of 


a  brief,  and  (2)  failed  to  delete  certain 
BPI  from  the  public  version  of  that  brief. 
Replacement  pages  were  filed  the  same 
day  the  unbracketed  material  was 
discovered.  The  three  attorneys  received 
private  letters  of  reprimand. 

Case  6 

A  law  firm  submitted  the  public 
version  of  a  post-conference  brief  one 
copy  of  which  contained,  in  brackets, 
information  released  under  APO.  The 
Commission  held  responsible  for  the 
breach  the  attorney  who  was 
responsible  for  the  prodi.ction  and  filing 
of  the  brief.  The  Commission  found  that 
(1)  counsel  took  immediate  and  effective 
measures  to  control  the  damage  of  the 
breach,  (2)  counsel  promptly  reported 
the  breach  to  the  Commission,  (3) 
counsel  had  not  breached  an  APO  in  the 
past,  and  (4)  the  breach  did  not  appear 
to  be  intentional.  The  attorney  received 
a  letter  of  warning. 

Case  7 

The  Commission  issued  a  private 
letter  of  reprimand  to  an  attorney  who 
directed  the  filing  of  the  public  version 
of  a  post-conference  brief  which 
contained  BPI.  Although  the  BPI  was 
covered  by  a  piece  of  paper,  the  BPI  was 
easily  readable  through  the  covering 
paper.  The  inadequate  covering  was 
brought  to  the  Commission's  attention 
by  a  researcher  from  another  firm,  and 
was  confirmed  by  Commission 
personnel.  Although  it  appeared  that  no 
unauthorized  person  had  viewed  the 
BPI,  the  Commission  found  that  a  breach 
had  occurred.  The  breach  was  found  to 
be  inadvertent. 

rv.  Investigation  in  'Which  no  Breach 

was  Found 

During  1991,  the  Commission 
completed  19  investigations  in  which  no 
breach  was  found.  The  reasons  for  a 
finding  of  no  breach  included: 

(1)  The  information  allegedly 
mishandled  by  the  alleged  breacher 
consisted  entirely  of  information 
pertaining  to  the  alleged  breacher's  own 
client; 

(2)  The  information  in  question  was 
not  BPI;  and 

(3)  The  information  in  question  was 
available  to  the  alleged  breacher  from 
sources  other  than  disclosure  under  the 
APO. 

Issued:  April  3. 1992. 

By  order  of  the  Commission, 
kenneth  R.  Mason, 
Secretary. 
(PR  Doc.  92-8119  Filed  4-8-92;  8:45  am) 
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{Inv.  No.  337-TA-5S) 

Issuance  of  Modified  Exclusion  Order 

!n  the  Miis;p^  of  Certain  Novelty  Glasses 

agency:  US  Intematamal Trade 
Commi,ssion 

action:  Notice. 

AUTMOWTV:  19  U.S.C,  1337. 19  CFR 
211.57. 

SUMMARV:  Notice  is  hereby  given  that 
the  United  Ssates  international  Trade 
Commission  has  ordered  modification  of 
the  exclusion  order  issued  [uly  11.  19"9 
in  the  above-capttoned  investigation. 
based  on  complainants'  failure  to  subrr.it 
timely  reports  regarding  continued  use 
of  the  subject  trade  dress  as  required  by 
the  exclusion  order.  The  order  is 
modified  to  allow  rescission  of  the  ordur 
upon  30  days'  written  notice  to 
corr.plainants,  should  complainants  fail 
to  submit  tim.ely  reports  m  the  future. 

FOR  FURTHER  INFORMATION  CONTACT: 

luan  Cockbum,  Esq..  orT.  Spence 
Chubb.  Esq..  Office  of  Unfair  Import 
Investigations.  US.  International  Trade 
C;omm:ission.  telephone  202-205-2571. 
[learing-im.paired  individuals  are 
advised  that  information  on  this  matter 
CUV.  be  obtained  by  contacting  the 
Commission  TDD 'terminal  on  202-20&- 
IStO. 

SUPPLEMENTARY  mFORMATlON".  The 

above-captioned  investigation  was 
criginaily  instituted  on  )u!y  5.  19^8, 
pursuant  to  a  complaint  and  amendmer.' 
filed  by  Howw  Manufacturing,  Inc   and 
Pius  Four,  Inc.  43  FR  29840  (fuly  11 
i9~81.  The  investigation  was  instituted 
to  determine  whether  Yau  Ta'K  Ind.  Ltd 
and  C.Y.  Trading  Company  violated 
section  337  of  the  Tariff  Act  of  1930.  19 
use.  1337.  in  the  importation  or  sale  of 
certain  novelty  glasses  which  wc-e 
alleged  inter  alia,  to  unfairly  copy 
complainants'  trade  da-ss. 

On  July  11.  1979,  the  Commission 
issued  an  order  in  the  investigation 
excluding  from  entry  into  the  United 


States  novelty  glasses  manufactured 
a'tifoad  which  unlawfully  copy  the  trade 
dress  of  certain  of  complainants'  nc;\  eli> 
glasses.  The  order  a 'so  requTcs 
compiamants  to  report  to  the 
Commission,  on  a  semi-annual  basis. 
whether  complainants  are  continuing  to 
use  the  suh)ect  tracie  dress 

I"  1991.  complainants  failed  to  submit 
to  the  Commission  the  semi-annual 
reports  required  by  the  Commission 
order.  Consequently,  on  January  27. 
1992,  the  Commission  ordered 
complainants  to  show  cause  why  the 
Commission's  exclusion  order  should 
not  be  rescinded  pxirsuant  to  Rule  211.57 
of  the  Commission's  Interim  Rules  of 
Practice  and  Procedure  19  CFR  211.57. 
Complainant  Howw  filed  a  report  and 
sample?  on  Fel'-r.r'.-y  20   lOn: 

The  Commission  has  determined  to 
modify  the  exclusion  order  to  state  that, 
if  complainants  full  in  the  future  to  make 
timely  compliance  with  the  reporting 
requirement,  and  if  in  addition 
complainants  fail  to  submit  the  required 
information  within  thirty  days  of 
receiving  written  notice  from  the 
Commission  thai  the  reporting 
requirement  has  hcvn  violated,  the 
Commission  may  rescind  the  exclusion 
order  without  further  notice  or 
proceedings. 

PUBLIC  INSPECTION.  The  documents  cited 

in  !i,:S  notice  and  all  other 
nf'ncnnfiden'ia!  documents  on  the 
record  of  this  investigation  will  be  made 
available  for  public  inspection  upon 
request  during  official  business  hours 
I  a  45  am  to  5  15  p  m    Monday  through 
Friday!  in  the  Office  of  the  Secretary. 
{'  S  international  Trade  Commission. 
bOO  E  Street.  SW  .  Docket  Section— room 
112.  Washington.  DC  20436.  telephone 
202-205-1802. 

Issued  April  3.  1992 

Py  Oi-d'T  of  ttie  Commission. 
Kenneth  R.  Mason. 
Secretary. 
(FR  Ooc.  92^,1 1ft  Vik'd  4-8-42;  8:45  amj 

BU-UNG  COM  T»»-(n-M 


DEPARTMENT  OF  JUSTICE 
Lodgir>fl  of  Consent  Decree  Pursuant 
to  Cercia  in  United  States  v  George 
Wally  Dreiler  et  »l. 

in  accordance  with  section 
122(d)(2)(b)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act.  as 
amended.  42  U.S.C.  9622(dM2(b) 
("CERCLA").  and  Departmental  policy 
at  28  CFR  50.7.  notice  is  hereby  given 
that  on  March  20. 1992,  a  proposed 
consent  decree  in  United  States  v. 
George  Wally  Drexler  et  ai.  Civil 
Action  No.  C89-91-O055,  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Idaho.  The  consent  decree 
resolves  an  artion  brought  under  section 
107  of  (  :F.K{  LA,  42  U.S.C.  9607.  and 
requires  the  settlers  to  reimburse  the 
United  States  for  certain  past  costs 
incurred  by  the  United  States  in 
connection  with  the  ARRCOM  Site 
located  near  Rathdrum.  Idaho. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  publication  of  this  notice,  the 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  from  persons 
who  are  not  parties  to  the  action. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  UJ5.  Department  of  Justice, 
Washington,  DC  .'  <V*j  i  ;   !  should  refer 
to  United  Stales  v.  Uvurgc  Wally 
Drexler  et  al.  DOJ  #90-11-2-566. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of  Idaho, 
room  328  Federal  Building  550  West 
Fort  Street,  Boise.  Idah(  <>  l  4  and  at  the 
United  States  EnviroomeaUl  Protection 
Agency.  Region  10, 1200  Sixth  Avenue. 
Seattle,  Washington  96101  (Attention: 
Cynthia  Mackey.  Assistant  Regional 
Counsel). 

The  proposed  consent  decree  may 
also  be  examined  at  the  Environmental 
Enforcement  Section  Document  Center. 
601  Pennsylvania  Avenue  N'W  . 
Washington,  DC  2a«)4  As    ;*  of  the 
decree  may  also  be  obtained,  in  person 
or  by  mail,  from  the  Environmental 
Enforcement  Section  Document  Center. 
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Requests  for  a  copy  decree  should  be 

accompanied  by  a  check  in  the  amount 

of  $4  35  1 25  cents  per  page  reproduction 

charge]  payable  to  "Consent  Decree 

Library  ■  When  requesting  copies, 

please  refer  to  United  States  v.  George 

IVaHy  Drexler  et  al.  DOJ  «90-l  1-2-568. 

Roger  Ciegg. 

A  ct.rg  Assistant  Attorney  General. 

En  viromvent  and  Natural  Resources  Division. 

'FT  Doc.  9:-«121  Filed  4-8-92;  8:45  am] 

81U.INQ  C00€  441*-01-«l 


Antitrust  Division 
(CIvllNo.  92-0106,  D.D.C.) 

United  States  v.  Tidewater.  Inc..  et  al.; 
Public  Comment  and  Response  on 
Proposed  Final  Judgment 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16(b)  and 
(d).  the  United  States  publishes  below 
the  comment  it  received  on  the  proposed 
Final  Judgment  in  United  States  v. 
Tidewater.  Inc.,  et  al..  Civil  Action,  No. 
92-0106,  United  States  District  Court  for 
the  District  of  Columbia,  together  with 
the  response  of  the  United  States  to  the 
comment. 

Copies  of  the  response  and  the  public 
comment  are  available  on  request  for 
inspection  and  copying  in  room  3233  of 
the  Antitrust  Division,  U.S.  Department 
of  Justice,  Tenth  Street  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20530.  and  for  inspection  at  the 
Office  of  the  Clerk  of  the  United  States 
District  Court  for  the  District  of 
Columbia,  717  Madison  Place  NW.. 
Washington.  DC  20001. 
Joseph  H.  Widniar, 
D: rector  of  Operations.  Antitrust  Division. 

Filed:  March  30, 1992. 
(Piv,!  A'-'"^--  No-  92-0106  (TFH)] 

Response  of  the  United  States  to  Public 
Comment  | 

In  the  matter  of  United  States  of  America, 
Plaintiff,  v.  Tidewater.  Inc.,  and  Zapata  Gulf 
Marine  Corporation,  Defendants. 

F  'p^-  Mn-r^  If^  ■:'xi2 

[Civil  Action  No.;  92-0106  (TFH)i 

The  United  States,  pursuant  to 
sections  2  (b)  and  (d)  of  the  Antitrust 
Procedures  and  Penalties  Act  ("APPA"), 
15  use  16  (bHh).  files  this  Response 
to  Comment  relating  to  the  proposed 
Final  Judgment  submitted  for  entry  in 
'nis  civil  antitrust  proceeding.  This 
Response  addresses  the  comment 
submitted  by  Seacor  Holdings.  Inc. 
'  Seacor"],  which  is  attached  to  this 
pleading  as  exhibit  A.  No  other 
comments  have  been  received  thus  far. 
The  period  provided  for  comments 
under  the  APPA  expires  on  April  6, 1992. 


If  additional  comments  are  filed  relating 
to  the  proposed  Final  Judgment,  they 
and  the  United  States'  response  to  them 
will  be  filed  with  this  Court.  After  the 
expiration  of  the  period  for  public 
comments,  unless  the  plaintiff  has 
withdrawn  its  consent,  a  Certificate  of 
Compliance  with  the  Antitrust 
Procedures  and  Penalties  Act  will  be 
filed.  After  that  certificate  is  filed,  and 
once  this  Court  determines  that  the 
judgment  is  in  the  public  interest,  the 
judgment  may  be  signed  and  entered. 

Seacor's  comment  concerns  section 
IV.F.  of  the  proposed  Final  Judgment, 
which  prohibits  the  sale  of  the 
divestiture  assets  to  Seacor,  Ensco 
Marine  Company,  or  Penrod  Drilling 
Corporation  or  to  any  of  their  parents, 
affiliates  or  subsidiaries.  Seacor  objects 
to  its  being  precluded  as  a  potential 
purchaser  of  the  divestiture  assets. 

The  complaint  in  this  case  alleges  that 
the  proposed  acquisition  by  Tidewater, 
Inc.  of  Zapata  Gulf  Marine  Corporation, 
as  originally  structured,  would  violate 
section  7  of  the  Clayton  Act  because  the 
effect  of  the  merger  might  be 
substantially  to  lessen  competition  in 
the  Gulf  anchor-handling  market.  That 
market  is  defined  as  the  provision  of 
anchor-handling  services  for  semi- 
submersible  drilhng  rigs  in  the  United 
States  Gulf  of  Mexico  ("Guir*).  These 
services  are  provided  by  anchor 
handling/towing  supply  ("AHTS") 
vessels,  which  are  specially  designed, 
built,  and  equipped  to  handle  the 
mooring  systems  of  semi-submersible 
drilling  rigs.  The  complaint  alleges  that 
AHTS  vessels  of  at  least  approximately 
6.000  brake  horsepower  generally  are 
required  to  provide  these  services  in 
water  depths  between  500  and  2,000  feet 
in  the  Gulf,  the  water  depths  in  which 
most  semi-submersible  drilling  rigs 
operate  in  the  Gulf.  The  complaint 
further  alleges  that  Tidewater  and 
Zapata  Gulf  are  two  of  only  six  firms 
capable  of  providing  these  services  in 
the  Gulf. 

An  analysis  of  the  market  shares, 
based  upon  capacity  as  measured  by  the 
number  of  AHTS  vessels,  revealed  that 
the  Gulf  anchor-handling  market  is 
highly  concentrated  and  would  become 
more  concentrated  as  a  result  of  the 
transaction,  with  a  post-acquisition  HHI 
of  over  3,000.  We  determined  that  the 
transaction  would  enhance  the 
likelihood  of  anticompetitive 
coordinated  behavior  and  thus  lead  to 
increased  prices  in  the  Gulf  anchor- 
handling  market  and  that  entry,  either 
through  new  construction  or  through  the 
deployment  of  vessels  to  the  Gulf  from 
elsewhere,  would  not  be  sufficient  to 
counteract  that  anticompetitive  effect. 


The  divestiture  called  for  by  the 

proposed  Final  judgment  is  designed  to 
eliminate  the  anticompetitive  effect  of 
the  proposed  acquisition  by  the  sale  of 
sufficient  AHTS  vessels  to  a  purcha-^er 
or  purchasers  that  have  the  capability 
and  present  intent  to  operate  them  as 
part  of  a  viable,  ongoing  business 
capable  of  providing  anchor-handling 
services  in  the  Gulf.  The  sale  of  one  or 
both  of  those  vessels  to  a  company  that 
already  has  a  share  of  the  Gulf  anchor- 
handling  market  equal  to  or  greater  than 
Tidewater's  would  not  eliminate  the 
anticompetitive  effects  of  the  original 
transaction.  It  would  instead  duplicate 
or  aggravate  those  effects.  For  that 
reason,  the  proposed  Final  Judgment 
prohibits  such  companies  from 
purchasing  the  divestiture  assets.  Based 
on  our  investigation  of  the  proposed 
transaction  and  our  analysis  of  the 
market,  the  companies  that  have  market 
shares  equal  to  or  greater  than 
Tidewater's  share  are  Seacor,  Ensco, 
and  Penrod. 

The  sale  of  one  or  both  divestiture 
assets  to  Seacor.  which  operates  the 
largest  number  of  AHTS  vessels  of  at 
least  approximately  6.000  brake 
horsepower  in  the  Gulf,  would  not 
compensate  for  the  loss  of  Zapata  Gulf 
as  an  independent  competitor,  but  rather 
would  make  the  market  more 
concentrated  than  if  Tidewater  were 
permitted  to  keep  the  vessels.  The 
Department  of  Justice  believes  that 
inclusion  of  the  prohibition  in  Section 
IV.F.  of  the  proposed  Final  Judgment  is 
necessary  to  protect  competition  in  the 
affected  market  and  therefore  serves  the 
public  interest. 

Respectfully  submitted, 
Angela  L.  Hughes. 
Charles  W.  Corddry. 
Bumey  P.  C.  Huber, 
Attorneys.  Antitrust  Division,  U.S. 
Department  of  Justice.  553  4tb  Street.  NW.. 
Room  9010.  Washington.  DC  20001  (202)  307- 
6410. 

Dated:  March  30. 1992. 
Exhibit  A 
March  6,  1992. 
Mr.  Mark  C.  Schechter. 
Chief  Transportation,  Energy  6'  Agriculture 
Section,  Antitrust  Division,  Judiciary 
Center  Building,  Room  9403,  555  4th 
Street  NW..  Washington,  D.C.  20001 
Tel:  (202)  307-6349 
Attention:  Mr  Mark  Schechter: 
Re:  Civ.  Act.  No.  92-0106  Fed.  Reg.  Notice 
Seacor  Holdings,  Inc.  (hereinafter  "Seacor" 
or  "Intervenor")  presents  the  following 
comments  for  your  consideration  in 
connection  with  the  proposed  consent  decree 
worked  out  between  the  Department  of 
)ustice  with  Tidewater  Marine.  Inc.. 
(hereinafter  "Tidewater")  as  the  precondition 
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for  not  opposing  the  combination  between 
defendant.  Tidewater  with  Zapata  Gulf 
Marine.  Inc- 
Ri.ickgTOund 

Seacor  is  engaged  in  the  operation  of 
offshore  marine  vessels  including  supply 
vessels,  coastal  container  vessels,  seismic 
vessels,  and  "anchor  handling  towmg  suppl>' 
vessels  (hereinafter  "AHTS  vessels")  Seacor 
operates  vessels  both  domestically  and 
internationally  and.  to  the  best  of  its  belief,  is 
the  second  largest  "offshore  supply  type" 
vessel  company  based  in  the  L'nited  States. 
Seacor  has  standing  to  intervene  as  a 
competitor  to  Tidewater. 

Seacor  objects  to  certain  terms  in  the 
consent  decree  worked  out  between  the 
Department  of  Justice  and  plaintiff,  requiring 
defendant  Tidewater  to  dispose  of  two  AHTS 
vessels  by  August  of  1992  and  restricting 
Seacor  from  bidding  for  this  equipment 

The  terms  of  the  consent  decree  are  highly 
prejudicial  to  Intervenor. 

Discussion 

The  supply  boat  business,  both 
domestically  and  internationally,  is  quite 
fragmented.  The  domestic  market  includes  32 
owners  and  operators  of  equipment,  of  which 
15  are  sizeable  operations,  or  divisions  of 
sizeable  companies,  engaged  in  ownership 
and  operation  of  marine  assets.  Of  the  15 
Companies,  7  presently  own  AHTS  vessels 
capable  of  working  in  deepwater  (depths  in 
excess  of  1500),  and  an  eighth  company 
operates  vessels  fitted  with  winches  which 
could  operate  in  shallow  waters. 

In  the  offshore  business  US  flag  vessels 
can,  and  do,  move  to  other  markets  and 
continue  to  operate  under  US  registry.  Thus, 
vessels  presently  operating  in  Brazil,  West 
Africa,  the  Far  East,  or  North  Sea,  if  still  US 
registered,  can  return  to  operate  in  US  waters 
whenever  the  demand  picks  up  in  this 
country.  At  the  present  time,  there  is  an 
imbalance  between  supply  and  demand  for 
all  offshore  vessels  in  the  US  market, 
including  AHTS  vessels. 

Since  the  completion  of  the  Antitrust 
Division's  due  diligence,  the  market  for  AHTS 
vessels  in  the  Gulf  of  Mexico  has 
deteriorated.  Seacor  has  moved  two  vessels 
out  of  the  area  seeking  employment  abroad. 
Intervenor  believes  it  will  be  prejudiced  if 
Tidewater  is  forced  to  sell  two  vessels  at 
distressed  prices  and  Intervenor  is  not  given 
an  opportunity  to  bid. 

At  the  time  of  the  Government's 
investigations  the  AHTS  market  in  the  Gulf  of 
Mexico  was  quite  strong  and  supply  and 
demand  were  in  balance.  Intervener's 
employees  had  extensive  discussions  with 
representatives  from  the  Department  of 
justice  attempting  to  describe  the  nature  of 
the  market  which  is  very  volatile  and  capable 
of  shifting  rapidly  from  equilibrium  to 
surplus.  Intervener  also  pointed  out  that  any 
long  term  shift  toward  tight  supply  would 
draw  back  to  the  United  States  equipment 
which  had  moved  abroad  in  search  of 
steadier  employment  and  that  m  any 
sustained  period  of  improvement  new- 
equipment  could  be  built  for  relatively  small 
costs. 

The  Government  evidently  concluded  that 
the  AHTS  market  was  "concentrated"  and 


that  the  combination  between  Tidewater  and 
Zapata  would  further  concentrate  the  AHTS 
market  In  order  to  create  a  diverse  market 
the  Antitrust  Division  concluded  that 
Tidewater  should  dispose  of  two  vessels,  but 
decided  that  Intervener  was  not  an 
acceptable  buyer,  since  Seacor  owns  8  AHTS 
type  vessels 

A  new  .MfTS  of  the  kind  owned  by  Seacor 
would  cost  approximately  $6-6.000.000. 
Intervenor  submits  that  this  is  not  a  large 
barrier  to  entry  The  Department  of  Justice 
erroneously  concluded  that  there  are  major 
barriers  to  entry  into  the  AHTS  market  in  the 
United  States.  Any  of  the  seven  existing 
companies  presently  operating  AHTS  vessels 
could  easily  increase  the  size  of  its  fleet  in  a 
period  of  improved  demand.  Moreover,  the 
Antitrust  Division  has  overlooked  the  fact 
that  the  marine  equipment  business  is  quite 
universal,  and  that  companies  engaged  in 
operating  tankers  and  inland  barge 
equipment  are  likely  market  entrants  when 
conditions  are  attractive.  A  close  analysis  of 
the  existing  operators  reveals  that  three 
companies  were  recently  acquired  by  entities 
or  groups  whose  prior  experience  was  largely 
large  ocean  vessels,  tankers,  etc.  The 
Government  also  concluded  erroneously  that 
the  Jones  Act  is  a  barrier  to  foreign  capital, 
thus  restricting  sources  of  equity  for 
expanding  supply  of  equipment  when  market 
conditions  warrant  new  building.  Until  a  year 
ago,  one  of  the  larger  United  States  offshore 
operations  was  partially  owmed  by  a 
Norwegian  company  and  several  large 
domestic  shipowners  have  substantial  foreign 
capital  invested  in  their  companies. 

Market  Structure 

Intervenor  also  believes  that  the  Justice 
Department  erroneously  concluded  that 
competition  in  the  AHTS  market  is  a  function 
of  numbers  of  existing  operators,  as  opposed 
to  numbers  of  existing  units  of  equipment  and 
barriers  to  entry  of  increasing  the  supply  of 
necessary  equipment. 

The  history  of  the  marine  business  is  that 
competition  is  a  function  of  available 
equipment,  not  numbers  of  owners.  If  returns 
on  investment  become  overly  attractive  and 
the  opportunity  is  promising,  the  business 
quickly  attracts  equipment  from  other 
markets,  or  new  equity,  either  from  existing 
operators,  or  outside  capital.  It  is  not  very 
difficult  to  organize  an  operating  company  to 
provide  service  in  the  anchor  handling 
market 

Intervenor  is  aware  of  the  Department's 
recent  action  in  the  proposed  acquisition  by 
Overseas  Shipholding  Group,  Inc.  of  a 
competitor  with  six  modem  US  flag  tar^kers. 
There,  however,  the  cost  of  entry  was 
5150,000,000  large  enough  to  preclude  casual 
entry  or  even  participation  by  well- 
established  marine  operators.  No  such  barrier 
exists  to  participating  in  the  AHTS  market. 
For  $16.0  million  aagregate  investment  to  buy 
two  new  vessels  o(  which  fifty  per  cent 
would  be  financed  with  relative  ease  if 
market  conditions  were  attractive  enough  to 
build,  new  entrants  could  participate  and 
capacity  would  be  increased. 

Competitive  analysis 

The  proposed  decree  places  Seacor  at  a 
disadvantage  to  other  operators  in  the  Gulf  of 


Mexico  which  presently  operate  US  flag 
AHTS  vessels  or  may  want  to  enter  the 
business. 

Present  conditions  in  the  US  market  are 
quite  depressed  and  it  is  impossible  to 
manage  full  employment  of  assets.  As  a 
consequence,  assets  today  are  changing 
hands  at  distressed  values.  Opportunistically 
this  is  potentially  an  attractive  time  to 
acquire  equipment  and  a  disadvantageous 
time  to  be  a  seller. 

With  eight  companies  presently  in  the 
AHTS  market  Intervenor  sees  no  valid 
reason  from  excluding  it  from  buying  the 
Tidewater  vessels. 

At  this  time.  Hombeck  Offshore.  ChouesI 
Offshore,  Seamar  Offshore  all  own  and 
operate  AHTS  vessels,  as  do  Tidewater, 
Ensco.  Penrod  and  Seacor.  Offshore  Marine 
Services,  a  subsidiary  of  OMl  Petrolink  (in 
turn  a  subsidiary  of  OMI  shipping,  a  large 
domestic  owner  of  tanker  and  dry  cargo  bulk 
vessels),  also  owns  small  AHTS  type 
equipment  and  is  capable  of  acquiring  AHTS 
vessels  in  the  future. 

Any  of  the  above  companies  has  resources 
and  operating  capability  to  add  new  AHTS 
vessels  when  market  conditions  improve. 
Intervenor  fails  to  understand  why 
competition  is  increased  if  Hombeck. 
Chouest  or  Seamar  have  an  opportunity  to 
buy  equipment  at  distressed  prices,  while 
Seacor  does  not  have  a  similar  option.  As 
Tidewater,  Chouest  and  Seacor  all  have 
equipment  working  in  foreign  markets,  and 
could  redeploy  this  equipment  when 
conditions  improve,  there  is  ample  capacity 
to  insure  vigorous  competition,  even  if 
Seacor,  Ensco,  or  Penrod  were  ultimately  to 
acquire  Tidewater's  two  vessels. 

The  proposed  terms  of  the  consent  decree 
also  overiook  the  fact  that  several  other 
traditional  offshore  operators,  such  as 
Graham  and  Trico.  are  fully  capable  of 
acquiring  and/or  building  new  AHTS  vessels, 
and  operating  them,  if  they  care  to  do  so. 
Finally,  the  history  of  the  offshore  market 
demonstrates  that  speculative  capital  can  be 
attracted  when  the  future  looks  rosy,  thereby 
insuring  competition  by  adding  new 
operators  and  equipment.  This  history  of  the 
late  19708  and  eariy  19808  confirms  the 
willingness  of  outside  money  to  plunge  in 
when  returns  are  considered  appealing. 

Conclusion 

The  most  successful  marine  operators  have 
built  their  business  by  acquiring  assets  during 
depressed  periods,  thereby  taking  advantage 
of  opportunities  to  find  cheap  equipment  The 
proposed  order,  by  mandating  a  sale  by 
August  1992  (with  a  six  month  extension), 
virtually  insures  that  Tidewater's  equipment 
will  be  sold  at  a  bargain  price,  more  so  than 
one  might  expect  in  an  arms  length 
transaction.  The  opportunity  to  participate  In 
bidding  represents  an  excellent  investment 
opportunity.  Seacor  believes  there  is  no  valid 
reason  under  the  antitrust  laws  to  exclude  it 
from  this  auction. 
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Respectfully  Submitled. 
Seacor  Holdings,  Inc., 

By:  I 

Charles  Fabrikant,  ' 

Chairman.  1370  A  venue  of  the  Americas,  24lh 
Floor.  New  York,  AT  10019,  Tel:  (212)  307- 
6633. 

Certificate  of  Service 

I  hereby  certify  that  a  copy  of  the  foregoing 

pleading  was  transmitted  by  facsimile  and 

mailed,  prepaid,  to  the  following  persons  on 

the  30th  day  of  March,  1992. 

David  G.  Radlauer,  Esqu're,  Jones,  Walker, 
Waechter.  Poifevent,  Carrere  &  Denegre, 
201  St.  Charles  Avenue,  New  Orleans. 
Louisiana  70170. 

Allen  F.  Maulsby,  Esquire.  Cravath.  Swaine  & 
Moore,  825  Eighth  Avenue.  New  York,  New 
York  10019-7415.  | 

Angela  L  Hughes. 

Attorney  Antitmst Division.  U.S.  Department 

of  Justice,  555  4th  Street,  NW..  Roam  9810. 

Washington.  DC  20001. 

[FR  Doc.  92-B120  Filed  4-8-92;  8;45  am) 
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:>EPAP''MFK'  '"'*^"  LABOR 

Employ-.  ?■■*■  an;1  T.-ainsrg 
Administration 

!r  -t=s,.ga:ionsRegari,*!ng 
,Vcf^e'"  Ar     i'r^pit  Assistance 


tor 


Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  petitioner  or  any  other  persons 
showing  a  substantial  interest  in  the 
subj  _t  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  April  20. 1992. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the' 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  20.  1992. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington.  DC  20210. 

Signed  at  Washington.  DC  this  30th  day  of 
March  1992. 
K!ir.in  M,  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
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Petitiooer.  Unwn/wofVefs/firm — 


Zenrtti  Electroracs  Corp  (IBEW).._ 

Potter  and  Bnjmfield.  Siemens  (MAW) _ 

5chiijmt:«")<»  W.3«  Servtce  Co.  (wkre) ..... 

t  e»s'eeJ  "•'^•>:'txj  CTaur  Div  (wkrs) ..... 

l-eic^air-e    'c     «»•») — _._-„„._ 

..es'-^  ■    N.-'tj.  3  (wkrs) ™_. 

?<:••:: 'c.,!-  v3'?^-'-'=:r*.  Inc.  (wkrs) 

Ur-i'T.^    C"',cc-c'-    "--    -.RW) „ 

Ane' car  M^'a   M^-i.-hj  'IEeW) _.., 

Ira-.;,   A-o  arc  :aWe  (I8EW) 

w^s--  , .  A  j.^  ar<J  Worsted,  Inc.  (ACTWU)..- 

Mo-ra-         ^orp  (wkrs) 

"*-'  >■!■■;  Co  (y>krs)  

<*<  :r  "     ■- -cany  of  Nor9i  America  (wkrs) 

Cr-:.j-  ai<7»  Tectwiclogies,  TES  Dtv.  (UAW) I 

Babcock  Industries  (wkrs) „_ 

NtL  Frequency  Control,  Inc  (wkrs) — 

'.  jstang  Fue*  Corp  (Co) .._ »_ 

Mustang  Transport  Co.  (Co)  _ 

Greif  Co  (ACTWU) 

Clarcstat  M<g  Co..  Inc  (Co) . „.. 

Clarostal-Nooi»8y.  ifx:  (Co) — 

J.G.  Furniture  Systems,  Inc  (USWA) „«.„ 

Noble  Oilling  Servtce,  Inc.  (wkrs) .j... 


Location 


SpringfieW.  MO 

Pnncetci.  IN  _ . 

Ckxpos  Christl.  TX 

Evansville,  IN 

Wales.  Wl _ 

Epfirata.  PA 

Corpus  Chfisti,  TX 

Eau-Claira,  Wl _... 

New  Brunswick,  NJ ... 
New  Brunswick.  NJ ... 

Westbfook.  ME 

Maupsn.  OR .... 

acswell,  NM 

Odessa.  TX 

Essexville,  Ml 

Adnan.  Ml 

Burlingion,  Wl „ 

Oklahoma  City,  OK... 

Okarcha,  OK 

Shippenstxjrg,  PA...„ 

Dover.  NH 

Norway,  ME „. 

Ouakertown,  PA._ 

Houston,  TX . 


Date 
rsceMsd 


03/30/92 
03/30/92 
03/30/92 
03/30/92 
03/30/92 
03/30/92 
03/30/92 
03/30/02 
03/30/92 
03/30/92 
03/30/92 
03/30/92 
03/30/92 
03/30/92 
03/30/92 
03/30/92 
03/30/92 
03/30/92 
03/30/92 
03/30/92 
03/30/92 
03/30/32 
03/30/92 
03/30/92 


Date|o( 
peMion 


03/20/92 
03/16/92 
03/17/92 
03/10/92 
03/10/92 
03/17/92 
03/17/92 
03/16/92 
03/11/92 
03/11/92 
03/12/92 
03/06/92 
03/16/92 
03/19/92 
03/11/92 
03/17/92 
03/18/92 
03/19/92 
03/19/92 
03/30/92 
03/12/92 
03/12/92 
03/23/92 
03/27/92 


Petition  No. 


,Ar;.icies  p'c<1uced 


27.051 
27,052 
27.053 
27.05J 
27.055 
27,066 
27.057 
27,058 
27,050 
27.060 
27.061 
27,062 
27,063 
27,064 
27,065 
27,066 
27,067 
27,068 
27,069 
27,070 
27,071 
27.072 
27,073 
27,074 


CokjT  te'e-/<SK3r^. 

So*^!  siaie  etecU'C-iK"  o'oOix *.ii, 
Oti  aoa  gas 

Hxi^  iixque  N:ar  .'xjs 
Gir  s.'  dres-ses 
0"'*'eio  S^.Tvice? 
Pas^if.ji"   .k^r-t  "x>  Ices. 
Bwldmq  ;:abie 
Bulding  caSie 

Omentw.i  iumr.e( 

Natural  gas. 

Oil  industry  services 

Components  for  aerospace  industry. 

/Ujlomotive  products. 

Crystal  and  sciNators. 

Oil  ar<j  g.ss. 

Oil  and  gas. 

Pants  for  men  arxl  women 

Potentiometers 

Potentiometers. 

Office  furniture. 

Oil  end  gas. 


IFR  Doc.  92-0247  Filed  4-«-92;  8:45  am) 
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Job  Trai.r,;-'y  r3r*'^ersn,:p  A.ct, 
No'itradit'cnai  E^'ii>)Oy''T>cr-t  *or 

agency:  Employment  and  Training 
Administration  (ETA),  Labor. 

ACTioic  Notice. 


Summary:  The  ETA  is  publishing 
i  rdinmg  and  Employment  Guidance 
Letter  5-91  and  5-91.  Change  1  that 
transmits  information  on  the  provisions 
of  the  Nontraditional  Employment  for 
Women  Act  (Pub.  L.  103-235),  which 
amends  the  Job  Training  Partnership  Act 
fTTPAl. 
f  0-   :•  JRTHER  IK- OPMA-^ON  CON  f  AC"r: 

Hugh  Davies,  Acting  Director,  Office  of 
Employment  and  Training  Programs  or 


Lisa  B.  Stuart  at  Telephone  (202)  535- 

0580  fThis  IP  not  a  toil  free  number.) 

SUPPLEMENTARY  INFORMATION:  The 

Nontraditicnal  Employment  for  Women 
(NEW)  Act  amended  JTPA  for  the 
purpose  of  encouraging  a  wider  range  of 

opportunities  for  women  under  JTPA; 
estdblishing  programs  that  will  train, 
place  and  retain  women  in 
nontraditi<)n.'jl  fields;  and  facilitating 
coordination  between  [TP.A  programs 
rind  prngrn^^.s  'ander  'he  d-.-]  D  Perkins 
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Vocational  and  Applied  Technology 
Education  Act  to  maximize  the 
effectiveness  of  resources  available  for 
training  and  placing  women  in 
nontraditional  employment. 

Slate  and  local  level  responsibilities 
include  setting  goals  for  training, 
placement,  or  retention  of  women  m 
nontraditional  employment,  as  well  as 
incorporating  these  goals  m  plans  and 
reporting  on  the  success  of  these  goals 

NEW  also  provides  for  grants  to 
Slates  to  develop  demonstration  and 
exemplary  programs  to  train  and  place 
women  in  nontraditional  employment 
The  Department  will  publish  application 
procedures  for  these  grants  in  the  near 
future. 

Signed  at  Washington.  DC.  the  26th  of 
.March,  1992, 
Dolores  Battle, 
Administrator,  Office  of  Job  Training 

Prnerams. 

Training  and  Employment  Guidance 
Letter  No.  5-91 

from  Roberts  T.  Jones,  Assistant 
Secretary  of  Labor 

Subject:  Nontraditional  Employment  for 
Women  Act  Amendments  to  the  Job 
Training  Partnership  Act  (JTPA) 

1.  Purpose.  To  provide  States  with 
copies  of  the  Nontraditional 
Employment  for  Women  Act.  which 
amends  JTPA,  and  information  on  its 
provisions. 

2.  Background.  On  December  12.  1991, 
the  President  signed  the  Nontraditional 
Employment  for  Women  Act,  (Pub,  L, 
102-23'5l.  The  purpose  of  the  Art 
includes  providing  a  wider  range  of 
opportunities  for  women  under  JTPA; 
pro\iding  incentives  to  establish 
programs  that  wiil  train,  place,  and 
retain  women  in  nontraditional  fields, 
and  to  facilitate  coordination  between 
{TP.A  and  the  Carl  D.  Perkins  Vocational 
and  Applied  Technology  Education  Act 
(Perkins  Act)  to  m.aximize  the 
effectiveness  of  resources  available  for 
training  and  placing  women  in 
nontraditional  employment. 

3.  Major  Provisions  of  the  Act.  The 
Nontraditional  Employment  for  Women 
Act  amends  the  JTPA  in  the  following 
ways: 

a.  Definition.  Sec.  4  is  amended  to 
provide  a  definition  of  "nontraditional 
employment"  as  applied  to  "women. 

b.  fob  Training  Plan.  Sec.  104  is 
amended  to  set  forth  additional 
requirements  for  SDAs  in  the  content  of 
the  job  training  plan  with  regard  to 
goals,  actions  and  accomplishments  for 
the  training  and  placement  of  women  in 
nontraditional  employment. 

c.  Governor's  Coordination  and 
Special  Services  Plan  (GCSSP).  Sec.  121 


is  amended  to  set  forth  requirements 
related  to  women  m  nontraditional 
employment  similar  to  those  for  the 
local  job  training  plan  but  also 
encompassing  the  Perkins  Act,  and  to 
provide  that  the  Governor  may  conduct 
special  activities  related  to  women  in 
nontraditional  employment. 

d.  State  Job  Training  Coordinating 
Committee  (SfTCCJ.  Sec.  122  is 
amended  to  provide  additional 
responsibilities  for  the  SJTCC  with 
respect  to  reviewing  information 
reported  by  the  SD.^s  and  reviewing 
actions  of  the  Governor,  and 
disseminating  such  information 
throughout  the  State  and  to  the 
Secretary  of  Labor. 

e  S!ate  Education  Coordination 
Grants.  Sec.  123  is  amended  to  provide 
for  the  conduct  of  statewide  activities  to 
train,  place  and  retain  women  in 
nontraditional  employment. 

f  Allowable  Activities.  Sec.  204  is 
amended  to  specifically  provide  for 
special  programs  related  to 
nontraditional  employment  for  women. 

g.  Demonstration  Program.  A  new  sec. 
457  is  added  to  establish  a 
demonstration  program  to  be  funded  at 
SI. 5  million  a  year  for  up  to  six  grants  to 
develop  demonstration  and  exemplary 
programs  to  train  and  place  women  in 
nontraditional  employment. 

h.  Other.  The  amendments  specifically 
take  no  position  on  "comparable  worth" 
and  do  not  require,  sanction  or  authorize 
discrimination. 

4.  JTPA  Implementation  Issues. 

State  Level 

The  enactment  requires  that  the 
Governor's  Coordination  and  Special 
Services  Plan  fGCSSP)  establish  goals 
for  training  and  placing  women  in 
nontraditional  employment  (i.e. 
occupations/fields  where  women 
comprise  less  than  25  percent  of 
individuals  employed).  In  keeping  with 
the  legislative  history,  the  Department 
has  not  established  burdensome 
requirements  in  the  GCSSP  planning 
guidance.  States  should  plan  to  address 
goals  in  the  areas  specified  in  sec.  5  of 
the  amendments  and  any  activities  to  be 
undertaken  pursuant  to  sees.  121. 122  or 
123  of  JTPA. 

Since  there  has  not  been  an 
opportunity  for  SDAs  or  the  Governor  to 
establish  goals  or  activities  under  these 
amendments,  the  responsibilities  of  the 
SJTCC  for  review  and  reporting  with 
regard  to  such  goals  and  activities  will 
pertain  to  the  plans  immediately 
following  those  for  PY  1992. 

States  will  also  want  to  provide 
guidance  to  the  SDAs  with  regard  to  the 
requirements  of  the  amendments  on 
development  of  the  job  training  plans.  In 


doing  so,  States  should  be  mindful  that, 
while  minimum  requirements  for  SDAs 
need  to  be  established,  the  legislative 
history  indicates  that  there  should  not 
be  excessive  administrative 
requirements  created  by  these 
amendments. 

Local  Level 

The  requirements  of  the  amendments 
pertain  to  the  development  of  the  job 
training  plan  for  the  year  beginning  with 
Program  Year  1992.  In  developing  and 
setting  forth  the  job  training  plan,  SDAs 
should  respect  the  statutory  time  frames 
for  publication,  review  and  comment  on 
the  plan  contained  in  sec.  105. 

Further,  the  amendments  do  not 
establish  specific  goals  for  the  training, 
placement  or  retention  of  women  in 
nontraditional  employment,  nor  should 
reporting  requirements  be  construed  to 
require  specific  categories  for  the 
establishment  of  SDA  goals  by  race.  sex. 
age  or  other  category  such  as  occupation 
or  apprenticeship. 

The  requirements  of  the  amended  sec. 
104(b)(12)  (D)  and  (E).  should  pertain  to 
the  job  training  plan  succeeding  that  for 
PY  1992. 

4.  Action.  State  JTPA  liaisons  should 
immediately: 

(a)  Provide  information  to  the  SJTCC 
and  SDAs  on  the  provisions  of  the 
Nontraditional  Employment  for  Women 
Act; 

(b)  Provide  direction  for  the  SDAs 
consistent  with  the  provisions  of  this 
Act  with  regard  to  the  development  of 
local  job  training  plans  for  the  period 
beginning  with  Plxigram  Year  1992;  and 

(c)  Initiate  any  other  actions  which 
may  be  undertaken  consistent  with 
State  responsibilities  under  this  Act 
such  as  activities  pursuant  to  the 
amended  sees.  121  and  123  of  JTPA. 

5.  Inquiries.  Any  questions  may  be 
addressed  to  Lisa  Stuart  or  Jim  Aaron 
who  may  be  reached  at  (202)  535-0525. 

6.  Attachments.  Nontraditional 
Employment  for  Women  Act  (Pub.  L 
102-235). 

Tr^iinidj!  and  Fr;i,ployment  Guidance 
Letter  .No,  5-91,  Change  1 

From:  Roberts  T.  Jones.  Assistant 

Secretary  of  Labor 
Subject:  Nontraditional  Employment  for 

Women  (NEW)  Act  Amendments  to 

the  Job  Training  Partnership  Act 

(JTPA) 

1.  Purpose.  To  provide  States  with 
guidance  on  the  Nontraditional 
Employment  for  Women  Act.  which 
amends  JTPA.  and  information  on  its 
provisions.  This  letter  clarifies 
implementation  issues  and  provides 
additional  information  to  assist  States 
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and  service  delivery  areas  (SDAs)  in 
iryiplementm?  the  NEW  Act. 

2.  Background.  On  December  12, 1991. 
the  President  signed  the  Nontraditional 
Employment  for  Women  Act.  (Public 
Law  102-235.  On  January  16.  the 
Employment  and  Training 
Administration  issued  TEGL  5-91  to 
inform  the  States  of  the  amendments  to 
JTPA  and  to  summahze  the  provisions 
and  implementation  issues  under  the 
NEW  Act.  Since  that  time,  there  have 
been  questions  raised  about  various 
aspects  of  the  NEW  legislation,  which 
are  discussed  below. 

3,  darification. 

Coals 

All  States  and  SDAs  must  have  goals 
to  meet  the  requirements  of  the  NEW 
Act.  These  goals  are  to  be  included  in 
the  two  year  plans  which  cover  Program 
Years  (PYs)  1992  and  1993. 

The  Service  Delivery  Area  fob 
Training  Plan  goals  shall  be  for  "(A)  the 
training  of  women  in  nontraditional 
employment,  and  (B)  the  training-related 
placement  of  women  in  nontraditional 
err.ployment  and  apprenticeships;  and  a 
descnption  of  efforts  to  be  undertaken 
to  accomplish  such  goals,  including 
efforts  to  increase  awareness  of  such 
training  and  placement  opportunities." 

Thp  Governor's  Coordination  and 
Speed!  Services  Plan  shall  include  goals 
for   (A)  the  training  of  women  in 
nontraditional  employment  through 
funds  available  under  the  Job  Training 
Partnership  Act.  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act,  and  other  sources  of 
Federal  and  State  support;  (B)  the 
training-related  placement  of  women  in 
nontraditional  employment  and 
apprenticeships;  (C)  a  description  of 
efforts  to  be  undertaken  to  accomplish 
such  goals,  including  efforts  lo  increase 
awareness  of  such  training  and 
p';.i cement  opportunities;  and  (D)  a 
description  of  efforts  to  coordinate 
activities  provided  pursuant  to  the  Job 
Training  Partnership  Act  and  the  Carl  D. 
Perkins  Vocational  and  Applied 
Technology  Education  Act  to  train  and 
place  women  in  nontraditional 
employment." 

Goals  should  be  a  quantifiable  as 
possible.  The  Department  has  not  set 
specific  goals;  States  and  SDAs  are  to 
set  goals  that  reflect  their  local 
situation.  These  goals  should  be 
consistent  with  the  Act's  overall 
pu.'pose  of  increasing  the  number  of 
women  in  nontraditional  occupations. 

Reporting 

The  statute  provides  that  starting  with 
the  submission  of  the  annual  report  of 
thp  activities  of  PY  1992.  all  SDAs  shall 


report  to  the  Governor  "the  extent  to 
which  the  service  delivery  area  has  met 
its  goals  for  training  and  training-related 
placement  of  women  in  nontraditional 
employment  and  apprenticeships; "  and 
"a  statistical  breakdown  of  women 
trained  and  placed  in  nontraditional 
occupations,  including  (i)  the  type  of 
training  received,  by  occupation;  (ii) 
whether  the  participant  was  placed  in  a 
job  or  appreticeship.  and  if  so.  the 
occupation  and  the  wage  at  placement; 
(iii)  the  participant's  age;  (iv)  the 
participant's  race;  and  (v)  information 
on  retention  of  the  participant  in 
nontraditional  employment." 

The  statute  further  requires  that  the 
State  Job  Training  Coordinating  Council 
(SJTCC)  shall  prepare  a  summary  of  the 
nontraditional  employment  sections  of 
the  SDAs'  annual  reports  to  the 
Governor,  detailing  promising  SDA 
approaches  for  training  and  placement 
of  women.  The  SJTCC  shall  also  review 
the  activities  of  the  Governor  to  train, 
place  and  retain  women  in 
nontraditional  employment,  including 
activities  under  Section  123  of  JTPA,  and 
prepare  a  summary  of  activities  and  an 
analysis  of  results.  Both  summaries 
above  shall  be  disseminated  annually  to 
SDAs,  service  providers  throughout  the 
State  and  the  Secretary,  along  with  a 
summary  of  activities  and  an  analysis  of 
results  in  training  women  in 
nontraditional  employment  under  the 
Carl  D.  Perkins  Vocational  and  Applied 
Technology  Education  Act. 

The  Department  will  use  the 
information  received  from  the  SJTCCs  to 
report  to  Congress.  Therefore, 
modification  of  the  Job  Training  Annual 
Status  Report  is  not  planned. 

Nontraditional  Occupations 

The  NEW  Act  defines  nontraditional 
occupations  as  those  "occupations  or 
fields  of  work  where  women  comprise 
less  than  25  percent  of  the  individuals 
employed."  The  Department's  Bureau  of 
Labor  Statistics  data  should  be  the  basis 
of  this  determination.  A  copy  of  the 
newly  released  information  for  those 
occupational  groups  for  calendar  year 
1991  is  attached.  If  State  or  local  areas 
have  reliable  statistical  information  on 
nontraditional  occupations  in  their  area 
which  accurately  reflects  local  labor 
market  conditions,  those  figures  may 
also  be  used. 

Title  lU 

Coordination  and  Cooporation 

The  NEW  Act  did  not  amend  title  111 
of  JTPA.  However,  as  a  general  program 
requirement  applicable  to  title  lU. 
section  141(d)(2)  provides  that  "Efforts 
be  made  to  develop  programs  which 


contribute  to  *   *   *  overcoming  sex- 
stereo  typing  in  occupations  Uadiimni*! 
for  the  other  sex." 

The  NEW  Act  stresses  coordination 
with  oher  Federal  employment  ami 
education  programs.  Along  with 
coordin<jtion  with  the  Carl  D.  Perkma 
Vocational  and  Applied  Technology 
Education  Act.  lob  Opportunitins  and 
Basic  Skills  (lOBS)  Training  Proert>m. 
and  the  Sex  Equity  Coordinator,  States 
and  SDAs  should  seek  the  involvement 
of  the  US  Dep.Trtment  of  Labor's 
Bureau  of  Apprenticeship  and  Training' 
or  the  S'a'e  Apprenticeship  Agenrv/ 
Council  Office.  These  offices  can 
provide  information  on  apprenticeships. 
A  listing  of  apprenticeship  contacts  is 
attached. 

Section  123 

The  NEW  Act  adds  to  secticMi  123  the 
provision  of   statewide  coordinated 
approaches,  including  model  programs, 
to  train,  place  and  retain  women  in 
nontraditional  employment."  These 
approaches  are  to  be  conducted  withm 
the  framework  of  section  123,  with 
regard  to  areas  such  as  eligibility, 
cooperative  agreements  and  match. 

4.  Additmnc!  Irhrmation. 
Nontraditional  training  for  women 
provides  i-centives  and  benefits  for 
both  the  SUA  and  the  participant. 
Nontraditional  occupations  may  p.iy 
higher  wages  and  offer  career  paths.  !n 
addition  to  providing  women  with  skills 
allowing  them  to  become  economically 
sclf-sulficient,  the  average  wage  at 
placement  and  follow-up  may  be 
increased  for  the  SDA.  .N'ontradJtion.i) 
training  can  also  increase  the  . 
occupational  mix  available  to  all  clients, 
increase  the  quality  of  available 
training,  and  enhance  coordination  with 
other  education  and  training  programs 
as  well  as  with  labor  and  apprenticeship 
programs. 

Nontraditional  training  allows  the 
SDA  to  be  a  valuable  source  of  trained 
individuals  for  employers  and  unions  in 
nontraditional  occupations  working  to 
meet  human  resource  goals. 

The  Department  expects  th.it  systemic 
changes  will  occur  so  that  training  in 
nontraditional  occupations  becomes 
institutionalized  at  the  SDA  level.  There 
are  many  successful  models  of  training 
in  nontraditional  occupations  within  the 
JTPA  system.  Attached  is  further 
information  on  model  programs  and  how 
to  contact  organizations  that  can 
provide  assistance  to  States  and  SD.\s. 

5.  .Action.  State  ]T9.\  liaisons  should 
immediately: 

(a)  Provide  relevant  clarification  to 
the  RJTCC  and  SDAs  on  the 
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implementation  of  the  provisions  of  the 
NEW  Act: 

(b)  Provide  copies  of  the  attached 
information  to  the  SfTCC  and  SDAs.  (a 
sufficient  number  of  copies  of  the 
Directory  have  been  included  for  SDAs); 
and 

(c)  Initiate  any  other  actions  which 
may  be  undertaken  consistent  with  the 
State  responsibilities  under  this  Act. 

6.  Inquiries.  Any  quesdons  may  be 
addressed  to  Lisa  B.  Stuart  or  Iim  Aaron 
who  may  be  reached  at  (202)  535-0525. 

7.  Attachments.  The  following  are 
attached: 

(1)  Women's  Bureau  Directory  of  Non- 
traditional  Training  and  Employment 
Programs  Serving  Women  which 
includes:  selected  Nontraditional 
Occupations  for  Women  in  1990:  contact 
pomts  for  Bureau  of  Apprenticeship  and 
Training  Regional  Offices,  State  Offices 
and  Apprenticeship  Councils;  Sex 
Equity  Coordinators;  national  and  local 
contacts  for  model  nontraditional 
tr-.;in;ng  programs:  and  an  addendum 
updating  contact  points: 

(2)  Information  on  Wider 
Opportunities  for  Women's 
Nontraditional  Employment  Training 
Project:  and 

(3)  National-level  da'a  on 
Nontraditional  Occupations. 

Attachments: 

Example  of  a  Model  Program 

In  July  1991.  Wider  Opportunities  for 
Women  (WOW)  launched  the 

Nontraditional  Employment  Training 
(NET)  Project.  The  purpose  of  NET  is  to 
help  private  industry  councils  (PICs) 
increase  the  number  of  fenidle  ]  FPA 
participants  enrolled  in  nontraditional 
training  and  placed  in  nontraditional 
jobs.  The  goal  of  NET  is  to  help  PICs 
make  systemic  changes  in  their 
program.s  to  successfully  integrate 
women  into  job-specific  skills  training 
and  OfTs  that  have  traditionally  served 
men,  not  to  set  up  separate  "special" 
pioerams  for  women.  Recommendations 
from  some  of  the  successful  program 
elements  for  serving  women  in 
nontraditional  occupations  include; 

Recruitment;  Brochures  and  videos 
should  feature  women  in  nontraditiona! 
occupations  and  their  testimonials; 
recruitment  efforts  should  be  targeted 
towards  women's  organizations  and 
local  entities  through  which  women 
regularly  receive  information. 

Assessment /Career  Explorations. 
SDAs  should  give  an  orientation  on 
available  nontraditional  occupational 
training  that  includes  career 
information,  role  models  and  a 
discussion  of  the  difficulties  of  being  a 
woman  in  a  nontraditional  job.  Most 
women  are  unfamiliar  with 


nontraditional  jobs  and  the 
apprenticeship  system  Recru;!  many 
more  women  for  nontraditional 
occupational  training  than  will  be 
trained — nontraditional  jobs  are  not  for 
all  women, 

Prevocational  Training,  Physioal 
Conditioning;  These  components  are 
occupation  specific.  Two  examples  of 
prevocational  training  are  identification 
and  use  of  tools  and  blueprint  reading. 
These  are  basic  skills  which  wom.en 
often  lack  but  can  be  quickly  learned. 
"Heavy"  occupations  should  include  a 
physical  conditioning  component  to 
increase  the  upper  body  strength  of 
women. 

Survival  Skills:  Women  in 
nontraditional  occupations  face  sexual 
harassment,  discrimination  and 
isolation:  they  need  to  be  prepared  to 
encounter  this.  Survival  skills  should 
include  sexual  harassment  training 
geared  toward  nontraditional 
occupations,  legal  rights  on  the  job  and 
an  ongoing  nontraditional  occupational 
support  group  during  training  and 
employment.  Employers,  from  the 
highest  levels  through  the  first-line 
supervisors  and  co-workers,  should  also 
be  informed  that  sexual  harassment  is 
against  the  law  and  is  not  acceptable. 

Preparing  Employers/Unions:  SDAs 
should  prepare  employers  and 
apprenticeship  sponsors  to  successfully 
receive  women  in  nontraditional 
occupations  in  the  workplace. 

Wider  Opportunities  for"  Women  has 
found  that  the  following  systemic 
changes  have  helped  their  site*  in 
meeting  their  goals  for  training  in 
nontraditional  employment; 

(1)  Revamping  contracting  procedures 
to  give  priority  to  proposals  with 
nontraditional  occupational  training 
components; 

(2)  Creating  a  special  advisory 
committee  to  deal  with  perceived 
barriers  to  training  and  placing  women; 

i3)  Providing  training  and  technical 
assistance  to  potential  service  providers 
on  how  to  write  Requests  For  Proposal 
for  nontraditional  training; 

(4)  Providing  training  and  technical 
a.ssistance  to  PICs  and  service  provider 
staff  to  increase  their  ability  to  meet 
goals  and  achieve  results: 

(5)  Diversifying  the  occupational 
training  mix  to  increase  tbe  number  of 
nontraditional  occupations  job  specific 
skills  programs  and  OjTs 

(6)  Providing  monetary  incentives 
from  the  six  percent  setaside  for 
incentives  and  technical  assistance 
funds  for  service  providers  who  meet  or 
exceed  goals, 

(7)  Creating  a  feeder  program  to 
provide  career  information  and 
assessment  and  intensive  support 


services  to  wen; on  in  nontraditional 
occupaton.o  training; 

(8)  CreaUng  a  nontraditional 
occupations  training  package  of 
brochures,  videos  and  curriculum  for 
JTPA  service  providers; 

(9)  Promoting  coordination  and 
collaborabon  w  th  \'ooational 
Education,  Bur*  o  i  >  ;  Apprenticeship 
and  Training,  State  Sex  Equity  Office 
and  the  JOBS  program; 

(10)  Creating  a  partnership  with  the 
PICs  and  local  women's  organizations 
which  have  expertise  in  training  women 
for  nontraditional  occupations  and  can 
provide  technical  assistance  to  the  PICs; 
and 

(11)  Providing  technical  as&istance  to 
employers,  unions,  and  workers  to 
prepare  them  to  successfully  receive 
women  in  nontraditional  occupations. 

For  further  information  about  the  NET 
model,  contact:  Wider  Opportunities  for 
Women  (WOW),  1325  G  Street  NW. 
Lower  Level.  Washington.  DC  20005. 
(202)  638-3143.  Attention;  Donna 
Milgram,  Director.  Nontraditional 
Employment  Training  (NET)  Project. 

(FR  Doc.  92-«)a2  Filed  ♦-ft-OZ:  8:45  am] 

BILUMO  COOC  461fr-30-M 


Office  of  trie  Assistant  Secretary  for 
Veterans'  Employment  and  Tran-.tng 

P'ocedures  for  Application  tor  K,rnd5: 
Stewart  B,  McKinney  Homeless 
Assistance  Act 

agency:  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training  (OASVET),  Labor. 

action:  Notice  of  availability  of  funds 
and  of  solicitation  for  grant  applications 
limited  to  present  urban  Homeless 
Veterans  Reintegration  Project 
Grantees. 

summary:  This  notice  sets  forth  the 
Fiscal  Year  1992  funding  procedure  for 
the  Homeless  Veterans  Reintegration 
Project  (HVRP)  operating  under  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act,  title  VII,  subtitle  C. 
section  738.  Projects  will  be 
administered  by  the  Department  of 
Labor  through  grants  with  State  and 
local  public  agencies.  Approximately 
$1,3  milhon  is  available  to  fund 
Homeless  Veterans  Reintegration 
Projects  in  FY  1992.  As  this  amount  is  a 
sizeable  reduction  from  prior  years' 
funding  levels,  and  this  is  a 
demonstration  program,  the  competitive 
process  will  be  limited  to  grantees  who 
are  presently  operating  an  HVRP 
program  in  urban  areas.  Applications 
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will  be  ma;ied  to  gr.3ntees  who  are 
eligible  applicants  in  early  April.  1992. 
DATES:  The  closing  date  for  receipt  of  a 
completed  application  package  in 
response  to  this  notice  is  May  8, 1992. 
.Applications  received  after  that  time 
w;il  be  considered  for  award  only  if  they 
are  postmarked  by  the  United  States 
Postal  Sep.  ice  five  days  or  more  before 
the  Closing  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nts  Eileen  Connors,  U.S.  Department  of 
Labor.  Office  of  the  Assistant  Secretary 
for  Veterans'  Employment  and  Teaming, 
200  Constitution  Ave  .  NW.,  rm  S1313, 
Washington,  DC  20210.  Telephone  (202) 
523-9110 
SUPPt^MENTARY  INFORMATION:  The 

Office  of  the  .Assistant  Secre'd'-v  f ■/ • 
Veterans'  Employment  and  Training 
[O.ASVETl  announces  the  availability  of 
an  applica'ion  package  for  its  HVRP 
funds  for  Fiscal  Year"l992.  Funding  for 
these  projects  is  authorized  by  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act.  Pub.  L.  100-77  (42 
U  S  C  ),  section  738. 101  Stat.  482,  538, 
[198-)  as  amended  by  Pub.  L  100-628, 
section  -03. 102  Stat.  3224.  3705  (1988). 
This  p-cg'i"  w   5  reauthorized  under 
ser'on  n2\   ;f   :  ••  Stewart  B.  McKinney 
1-  { c  r  e  f' "  A  s  i  b  ■  i  -. :  '■  .Amendments  Act 
of  1390  ',?-^b  L.  1 01-645). 

The  McKinney  Act  provides  funds  to 
se\  e-ai  Federal  agencies  to  administer  a 
^  arety  of  programs  for  homeless 
persons.  Title  VII.  subtitle  C,  section  738 
of  the  Act  authorizes  programs  "to 
expedite  the  reintegration  of  homeless 
veterans  into  the  labor  force."  There  are 
approximately  $1.3  million  available  in 
Fiscal  Year  1992  to  carry  out 
demonstration  HVRPs  authorized  under 
section  738.  It  is  expected  that  betv^reen 
8  and  12  projects  will  be  funded  from 
among  the  15  grants  currently  operating 
an  HVRP  program  In  lu'ban  areas, 
mainly  in  the  $100,000  to  $150,000  range. 
Projects  will  begin  no  later  than 
September  30, 1992  for  a  one-year  period 
on  the  average.  Funding  could  begin  as 
early  as  June,  1992. 

In  keeping  with  the  demonstration 
nature  of  the  McKinney  Act  the 
program  is  designed  to  provide  each 
potential  program  operator  with 
flexibility  in  determining  the  range  of 
employment  and  training-related 
activities  which  best  meet  the  need  of 
the  homeless  veteran  population  in  its 
jurisdiction. 

Those  jurisdictions  who  are  eligible  to 
apply  are  as  follows: 
California 

San  Diego  j 

San  Francisco  ' 

San  jose 
Colorado 


Denver 
Florida 

Jacksonville 
Georgia 

Atlanta 
Massachusetts 

Boston 

Michigan 

Detroit 

Missouri 

St.  Louis 
New  York 

New  York 
Oklahoma 

Tulsa 
Oregon 

Portland 
Tennessee 

Nashville/Davidson 
Washington 
Seattle 
Olympia 
Tacoma 

(HVRP  operates  in  these  three  cities 
under  one  grant) 
Wisconsin 
Milwaukee 

Entities  which  are  eligible  to  submit 
applications  for  serving  the  jurisdictions 
listed  above  are  limited  to  State  and 
local  public  agencies.  "Local  public 
agency"  refers  to  any  public  agency  of  a 
general  purpose  political  subdivision  of 
a  State  which  has  the  power  to  levy 
taxes  and  spend  funds,  as  well  as 
general  corporate  and  police  powers 
(This  typically  refers  to  cities  and 
counties). 

The  application  instructions  will 
include  a  more  detailed  program 
description,  program  guidelines,  and 
approach  to  implementation.  The 
application  package  will  consist  of  a 
standard  application  form,  a  narrative 
description  of  proposed  activities  and 
current  performance,  and  a  detailed 
budget. 

Criteria  for  identifying  the  most 
promising  and  effective  proposals  will 
be  applied,  and  between  8-12  applicants 
will  be  identified  as  potential  grantees. 
Applicants  are  advised  that  discussions 
may  be  necessary  to  clarify  any 
inconsistencies  in  their  applications. 
The  final  decision  on  the  award  will  be 
based  upon  what  is  advantageous  to  the 
Federal  Government  as  determined  by 
the  Grant  Officsr.  Evaluation  by 
reviewers  is  advisory  only  to  the  Grant 
Officer. 

Signed  at  Washington,  DC  this  3rd  day  of 
April.  1992. 
Robin  L.  Higgins, 

Deputy  Assistant  Secretary.  Office  of  the 
Assistant  Secretary  for  Veterans' 
Employment  and  Training. 
[PR  Doc.  92-8248  Filed  4-8-92;  8:45  am) 

BJUJNC  CODE  1510- -^M 


NATIONAL  COMMISSION  ON 
FINANCIAL  INSTITUTION  REFORM, 
RECOVERY,  AND  ENFORCEMENT 

Meeting 

The  Commissioners  of  the  National 
Commission  on  Financial  Institution 
Reform,  Recovery,  and  Enforcement,  in 
acrordance  with  the  Government  in 
Sunshine  Act  (5  U.S.C.  552a),  hereby 
give  notice  that  tt  intends  to  hold  a 
m.eeting  from  10:30  a.m.  until  12:30  p.m. 
on  Tuesday,  April  21,  1992,  in 
Washington,  DC.  The  meeting  will  be 
held  in  the  sixth  floor  hearing  room  of 
the  Federal  Mine  Safety  and  Health 
Review  Commission.  1730  K  Street,  NW. 

The  purpose  of  the  meeting  will  be  to 
discuss  organizational  issues.  Topics 
may  include  the  Commission's 
organization,  budget,  staffing,  structure, 
goals,  and  objectives.  The 
Commissioners  may  also  elect  a 
Chairperson  and  discuss,  propose 
and/or  authorize  other  personnel 
actions. 

The  meeting  will  be  open  to  the 
public.  However,  due  to  limited  seating, 
persons  wishing  to  attend  should  call 
the  below  listed  contact  persons  in 
advance. 

CONTACT  PERSONS  FOR  MORE 
information:  Larry  G.  Hicks.  (202)  566- 
54t38.  or  Lmda  R,  Johnson,  (202)  343- 
9063. 

Larry  G.  Hicks.  * 

Acting  Director  of  Administration. 
[FP.  Doc  92-78W  Filed  4-8-92;  8:45  am) 

BILLING  CODE  M20-P0-*! 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Atmospheric  Sciences;  Meeting 

SUMMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  persona!  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 


3D 

Act, 


lh\c].  Government  in  the  Sunshine 
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Name:  Speci«l  EaiphasLS  Panei  in 
Atmospbenc  Science*. 

Dote:  April  27  and  28, 1992. 

Time:  9  a.m.  to  5  p.m.  each  day. 

Place:  Roum  248,  National  Science 
Foundation.  1800  G.  Street.  NW..  Washington. 
DC. 

Type  of  Meeting:  Cltwed. 

Agenda:  Review  and  evaluation  of 
Ceospace  Elnvironment  Modeling  (GEM) 
Applications. 

Contact:  Dr.  Tiraolhy  Elastmaa  Program 
Director.  Magnetospheric  Physics.  Division  of 
Atmoapheric  Sciences.  National  Science 
Foundation.  Washington.  DC  (202)  357-0040, 

Dated  April  6. 1992. 
M.  Rsbecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  92-8213  Filed  4-8-92;  8:45  am] 

BILLIMQ  CODE  7556-01-41 


Advisory  Panel  (or  Biophysics; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Ad\'isory  Panel  for  Biophysics. 

Date  and  Time:  Apnl  27,  28.  and  29.  1992 
from  8  am.  to  6  p.m.  each  day 

Place:  Inn  at  Loretto,  Santa  Fe  New 
Mexico. 

Type  of  Meeting.  Closed. 

Contact  Person:  Dr.  Arthur  Kowalsky 
F>rogram  Director,  or  Dr  Kama!  Shukla, 
Program  Director  Biophysics  Program,  room 
325.  Phone:  (202)  357-7777. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendation*  concerning  support  for 
research  in  Biophysics. 

.\genda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  mclude  information  of  a  propnetary 
or  confidenlial  nature,  including  technical 
information;  financial  data,  such  as  salanes 
and  personal  information  concerning 
individuals  associated  with  the  proposais 
These  matter*  are  within  exemptions  (4)  and 
(6)  of  5  US.C.  552B  (c).  Government  m  the 
Sunshine  Act 

Dated;  April  6,  1992. 
M.  Rebecca  Winider, 
Committee  Management  Officer 
[FR  Doc  93-8215  Filed  4-8-92:  845  am| 
BHXiNa  COOC  755S-01-M 


Continental  Dynamics  Proposal 
Review  Panel;  Meeting 

summary:  In  accordance  with  the 
Federal  Advisoi^'  Committee  Act  (Public 
Law  92^63.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting, 
SUPPUEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  and 
evaluate  the  proposals  and  provide 
advice  and  recommendations  as  part  of 
the  selection  process  for  awards 


Because  the  proposals  being  reviewed 
inclode  information  of  a  propfietaT7  or 

confidential  nature,  including  technical 
information,  financial  data,  such  as 
salaries,  and  persona!  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  |6)  of  5  U-S  C  . 
552b(c],  Government  in  the  Sunshine 
Act. 

Nome:  Continental  Dynamics  Proposal 
Review  Panel. 

Date:  Apnl  29-M8y  1.  19S2. 

Time:  9  am,  to  5  p.m 

Place:  U.S.  Geological  Survey,  Restcn,  VA. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evsluafe  proposals  for 
the  Continental  Dynamics  Program. 

Contact:  Dt,  Leonard  E  [ohnson.  Program 
Director,  Continental  Dynamics  Program. 
National  Science  Foundation,  room  602, 
Washington.  DC  20550. 

Dated:  Apnl  6.  199Z 
M.  Rebecca  Winkler, 
Comm.ttee  Management  Officer 
(FR  Doc  92-821-  Filed  4-8-9i  8,4.^  ami 
BILLING  COOf  755i-01-«l 


Advisory  Panel  for  Geography  and 
Regional  Science;  Meeting 

The  National  Science  Fcunild^on 
announces  the  foliownng  meetings: 

Name:  Advisory  Panel  for  Geography  and 
Regional  Science 

Dales. /Times:  Apnl  27,  1SW2,  8  ;h]  i>  m  -8 
p.m.:  April  28.  1992.  8.30  a.m  -5  p.m 

Place:  National  Scnence  Foundation.  1800  G 
Street.  N'W„  room  536.  W'ashmgton,  DC. 

Type  of  Meeting:  Closed. 

Cor  tact  Person.  Dr,  Bnan  P  Holiv  F,-riHram 
Director.  Geugraphy  and  Regional  S<  )<>ncp. 
Ndtional  Science  Foundrflion  lfl<X)  G  Strft'l. 
\W..  room  336.  Washington,  DC  205,vv 
Phone:  (2021  35" -"326. 

Pjrpose  of  Meeting:  Tc  provide  advice  and 
recommendations  concemma  support  for 
research  in  GetJgraphy  and  Rc'g.onal  Snent  e 

Agenda.  To  review  and  e\alu8te  resean  h 
proposals  as  part  of  the  st'  ci-tiim  pr()(»",s  for 
riwards. 

Reason  for  Clcsmg.  The  proposals  t>eing 
reviewed  contain  information  of  a  proprietary 
or  confidential  nature,  including  technicdi 
infonnatioa;  financial  data,  such  as  salaries; 
and  personal  information  i  oncemmg 
individuals  associated  witJ;  the  proposals 
These  matters  are  within  exiimptions  (4)  and 
(6)  of  5  U.S.C.  552b(c).  Government  in  the 
Sunshine  Act, 

Dated;  Apnl  a  1992 
M  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc,  92-^212  Filed  4-8-02;  8:45  amj 

BILLING  COOC  7S5S-01-II 


Special  Emphasis  P8f>«l  In  Human 
Resource  Development,  Meeting 

In  accordance  with  the  Federal 
.Advisory  Committee  Act  (Pub.  L  92-463 
as  amended),  the  National  Science 

Foundation  announrrp  the  follnw-^nc 
iriei'Ung: 

Name:  Special  Emphasis  Panel  in  Human 
Resourca  Development. 

Date  and  Time:  April  30.  1992  and  May  1. 
1992.  8:30  a.m  to  5  p  m 

Place:  Room  .S'kU)  N.itional  Science 
Foundation,  ir,     v .  -;    nt  Ave,  NW.. 
Washington,  DC  ..rt^v 

Type  of  Meeting:  Closed 

Contact  Person:  Dr»  Costeilo  L  briwr   ,  c 
Wanda  E.  Ward,  room  1225,  National  Sf  k>'.  t- 
Foundation, Washington,  DC  20550, 
Telephone:  [202)  357-7461. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaltiate 
unsolicited  proposals  submitted  to  the 
Partnerships  for  Minority  Student 
Achievement  Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  includiag  technic«l 
information  such  as  salaries  and  personal 
information  concerning  mdividuals 
associated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C.  5S2b  (c).  (4)  and  |«) 
of  the  Government  In  the  Sunshine  Act 

Dated:  April  8, 1992. 
M   Reh«>rca  Wioklar, 
Committee  Management  Officer. 
[FR  Doc.  92-8216  Filed  4-8-92;  8:45  amJ 

BILLING  coot    •SiVil-N 


Ocean  Sciences  Review  Panel: 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub,  L.  92-463. 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Ocean  Sciences  Review  Panel. 

Date  and  Time:  May  1.  1992.  8:30  a.m.  to  5 
p.m. 

Place:  St  James  Hotel,  950  24th  St  NW, 
Washington.  DC  20037,  room  117. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Linda  Duguay, 
Associate  Program  Director,  Biological 
Oceanography  Program.  National  Science 
Foundation,  1800  G  Street  NW.,  Room  609, 
V>  ,:.-..•■  U::.fi.:..ir.   I  'H    :;i  I'.sc  Telephone  (202)  357- 
ytxiu 

Purpose  of  Meeting:  To  provide  advice  and 
recoounendatiotts  concerning  financial 
support  for  Biotechnology  Fellowshipa. 

Agenda:  Review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  dating:  The  proposal*  :.>tLrig 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
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and  personal  information  concerning 

individuals  associated  with  the  proposals. 

These  matters  are  within  exemptions  4  and  8 

of  U  S.C.  552  b.  (c)  of  the  Government  in  the 

Sunshine  Act. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc  9: -6218  Filed  4-8-92;  8:45  am] 
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Ocean  Sciences  Review  Pane!; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463, 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Ocean  Sciences  Review  Panel. 

Date  and  Time:  April  28-29.  1992: 8:30  a.m.- 
5  p.m. 

Place:  St.  James  Hotel.  950  24th  St..  NW., 
Washington,  DC  20037. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Bruce  Malfail  Program 
Director,  1800  G  St.,  NW.,  rm  609, 
Washington.  DC  20550.  Telephone;  (202)  357- 
9849. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  Ocean  Drilling. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  ODP  Program  for  financial 
support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries: 
and  persona!  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  Hithin  exemptions  (4)  and 
(6)  of  5  L'.S.C.  552b{c),  Government  in  the 
Sunshine  Act. 

Dated:  April  8, 1992. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc  92-8219  Filed  4-8-92;  8:45  am) 

BIH-INQ  C00€  T555-01-II 


Advisory  Panel  for  Poiit'ca'  Scierce- 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463, 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Political  Science. 

Date  and  Time:  April  27, 1992,  8:30  a.m.  to  5 
p.m..  April  28, 1992,  8:30  a.m.  to  5  p.m. 

Place:  Room  1243,  National  Science 
Foundation.  1800  G  Street.  NW.,  Washington, 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Frank  Scioli,  Program 
Director  and  Dr.  James  Campbell.  Associate 
Program  Director,  National  Science 


Foundation,  1800  G  St..  NW..  rm  33b 
Washington.  DC  20550.  Telephone:  202/  357- 
9406. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate 
unsolicited  research  proposals,  submitted  to 
or  being  jointly  considered  by,  the  Political 
Science  Program  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
552b.(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  April  6, 1992. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  92-8214  Filed  4-8-92;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 

Commission. 

ACTION  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  part  11 — Criteria  and 
Procedures  for  Determining  Eligibility 
for  Access  to  or  Control  Over  Special 
Nuclear  Material 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  New  Applications, 
certifications,  and  amendments  may  be 
submitted  at  any  time.  Renewal 
applications  are  submitted  every  five 
years. 

5.  Who  will  be  required  or  asked  to 
report:  Employees  (including  applicants 
for  employment),  contractors  and 
consultants  of  NRC  licensees  and 
contractors  whose  activities  involve 


access  to  or  control  over  special  nuclear 
material  at  either  fixed  sites  or  in 
traasportation  activities. 

6.  An  estimate  of  the  number  of 
responses:  The  majority  of  responses 
required  under  part  11  are  submitted 
using  Standard  Form  86.  Personnel 
Security  Packet.  OMB  Clearance  No. 
32(56-0007,  and  NRC  Form  237.  Request 
for  Access  Authorization.  OMB 
Clearance  No.  3150-0050.  The  response 
and  burden  information  for  those  forms 
is  reported  separately  under  those 
clearances.  The  rem.aming  number  of 
responses  under  part  11  is  estimated  to 
be  5. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  Approximately 
0.25  hours  per  response,  for  an  industry 
total  of  1.25  hours. 

8.  An  indication  of  whether  section 
3504(h),  Public  Law  9fr-511  applies:  Not 
applicable. 

9.  Abstract:  NRC  regulations  in  10 
CFR  part  11  establish  requirements  for 
access  to  special  nuclear  material,  and 
the  criteria  and  procedures  for  resolving 
questions  concerning  the  eligibility  of 
individuals  to  receive  special  nuclear 
material  access  authorization.  Personal 
history  information  which  is  submitted 
on  applicants  for  relevant  jobs  is 
provided  to  0PM.  which  conducts 
investigations.  NRC  reviews  the  results 
of  these  investigations  and  makes 
determinations  of  the  eligibility  of  the 
applicants  for  access  authorization. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street,  NW,.  (Lower  Level).  Washington. 
DC. 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer, 
Ronald  Minsk.  Paperwork  Reduction 
Project  (3150-0062).  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-3019,  Office  of  Management  and 
Budget.  Washington,  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  492-8132. 

Dated  at  Bethesda.  Maryland,  this  26th  day 
of  March,  1992. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford. 

Designated  Serior  Official  for  Information 
Resources  Management. 
[FR  Doc.  92-6246  Filed  4-8-92:  8:45  am] 
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[Docket  No.  50-219] 

GPU  Nuclear  Corp.,  Jersey  Central 
Power  &  Light  Co.,  Oyster  Creek 
Nuclear  Generating  Station; 
Environmental  Assessment  and 
Finding  of  no  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions  from 
the  requirements  of  10  CFR  55,45lb)(2) 
(iii)  and  (iv)  to  GPU  Nuclear  Corporation 
(GPUN/the  licensee),  for  the  Oyster 
Creek  Nuclear  Generating  Station, 
located  in  Ocean  County,  New  Jersey. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  for  a  second  time  from  the 
requirements  of  10  CFR  55  45(b]|2)(iii)  to 
submit  Form  NRC^74,  'Simulation 
Facility  Certification,"  not  later  than  46 
months  after  the  effective  date  of  the 
rule.  The  revision  to  10  CFR  part  55 
became  effective  on  May  26,  1987.  The 
exemptions  would  allow  for  filing  of 
Form  NRC-474,  Simulation  Facility 
certincation  not  later  than  December  31, 
1992.  The  proposed  action  would  also 
exempt  the  licensee  from  the 
requirement  of  10  CFR  55,45(bji2j(iv)  to 
allow  them  to  continue  to  administer  the 
simulation  facility  portion  of  the 
operating  tests  on  the  Nine  Mile  Point 
Unit  1  (NMP-1)  simulator  until  the 
Oyster  Creek  simulator  is  certified,  but 
not  later  than  December  31.  1992. 

The  proposed  action  is  in  accordance 
with  10  CFR  50.12,  Specific  Exemptions, 
and  10  CFR  55.11,  Specific  Exemptions, 
and  is  based  upon  the  information 
provided  to  the  NRC  in  the  licensee's 
request  dated  December  6,  1991.  as 
supplemented  bv  letter  dated  March  2, 
1992, 

The  Need  for  the  Proposed  Action 

The  proposed  exemptions  are  needed 
because  of  unavoidable  delays  in  the 
completion  and  delivery  of  the  simulator 
and  to  allow  GPUN  to  adm.nister  the 
simulation  facility  portions  of  the 
operating  tests  on  the  NMP-1  sim.uiator 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  will  have  no 
incremental  impact  relative  to  current 
practice  because  the  exemptions  will 
permit  the  continued  but  temporary  use 
of  the  NMP-1  simulator  to  allow  GPUN 
to  continue  to  administer  the  simulation 
portion  of  the  operating  tests. 


Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  the  environmental  effects  of  the 
proposed  action  are  not  significant,  any 
alternative  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated 

The  principal  alternative  would  be  to 
deny  the  requested  exemptions.  This 
would  not  reduce  the  environmental 
impacts  attributed  to  this  facility  and 
would  result  in  not  permitting  GPUN  to 
continue  administering  the  simulator 
portion  of  the  operator  tests. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  final  Environmental  Statement 
(FES)  for  the  Oyster  Creek  Nuclear 
Generating  Station  dated  December 
1974. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 

other  agencies  or  persons. 

Finding  of  no  Significant  Impact 

Ihe  Commission  has  determined  not 
!o  prepare  an  environmental  impact 
statement  for  the  proposed  exemptions. 
Based  upon  the  foregoing  environmental 
assessm.ent,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemptions 
dated  December  6,  1991.  as 
supplemental  by  letter  dated  March  2, 
1992,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW  ,  'VVashington,  DC 
20555  and  at  the  Local  Public  Document 
Room  located  at  the  Ocean  County 
Library,  Reference  Department,  101 
Washington  Street,  Toms  River.  New 
Jersey  08753. 

Dated  at  Rockville,  Maryland,  this  2d  day 
of  April.  1992. 

For  the  .\u  Ipar  Regulatory  Commission. 
joKn  F.  Stoiz, 

Director.  Project  Directorate  1-4,  Division  of 
Reactor  Projects — ////,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  92-8244  Filed  4-8-92;  8:45  am] 
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I  Docket  No.  &0-3971 

Consideration  of  Issuance  of 
Amendment  To  Facility  Operating 
License,  Proposed  no  Significant 
Hazards  Consideration  Determinstiofv 
and  Opportunity  for  Hearing 

The  U.S.  .\aCjear  Rutj-.dtory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
21,  issued  to  Washington  PubUc  Power 
Supply  System  (WPPSS).  for  operation 
of  the  WPPSS  Nuclear  Project  No.  2 
(WNP-2)  located  in  Benton  County, 
Washington. 

The  proposed  amendment  would 
revise  the  technical  specifications  (TS) 
to  incorporate  a  more  direct  method  for 
determining  the  efficiency  of  the 
hydrogen  recombiners  associated  with 
the  Containment  Atmospheric  Control 
(CAC)  system. 

A  temporary  waiver  of  compliance 
was  granted  by  the  Commission  on 
March  13, 1992,  to  allow  the  proposed 
TS  amendment  to  be  used  in 
determining  the  operability  of  the  CAC 
system.  This  allowed  the  licensee  to 
start  up  WNP-2  following  a  brief  outage. 
The  amendment  request  is  considered  to 
meet  the  exigent  criteria  stated  in  10 
CFR  50.91(A)(8)  in  that  timely  action  is 
required  to  process  the  amendment  and 
eliminate  the  need  to  rely  on  a 
temporary  waiver  of  compliance  to 
justify  operability  of  the  CAC  system. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
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probability  or  consequences  of  an 
accident  previously  evaluated. 

The  recombiners  are  provided  as  an 
accident  mitigating  features  and,  as 
such,  do  not  have  potential  to  cause  an 
accident.  In  addition,  the  consequences 
of  accidents  are  not  increased.  The  25 
ppmV  acceptance  criterion  more 
adequately  demonstrates  operabihty  of 
the  CAC  system  as  it  is  a  more  direct 
indication  of  recombiner  operational 
efficiency  and  is  not  dependent  on 
analytical  methods  of  determining  input 
parameters  or  temperature  losses  and 
temperature  measurement  inaccuracies. 
Hence,  there  is  no  increase  in  the 
consequences  of  an  accident  introduced 
by  this  request  as  the  proposed  testing 
method  is  superior  to  that  curently  in  the 
TS.  as  it  better  quantifies  the  conversion 
capability  of  the  catalyst.  The  existing 
testing  method  only  confirms  an 
efficiency  of  approximately  80  percent 
while  the  proposed  method  confirms  a 
minimum  efficiency  of  99.75  percent  for 
the  minimum  1  percent  hydrogen  feed. 

(2)  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

.No  new  methods  of  system  operation 
are  introduced  by  this  request. 
Accordingly,  no  new  or  different  kind  of 
accident  is  credible  as  a  result  of  this 
request. 

(3)  The  proposed  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  testing  provides  a  more 
direct  and  rigorous  acceptance  criterion. 
Sampling  of  the  feed  and  product  gases 
will  be  a  more  reliable  indicator  of 
catalyst  performance  thus  assuring  that 
the  margin  to  unacceptable  oxygen  level 
is  maintained.  Limiting  the  catalyst  bed 
p.'-eheat  temperature  to  less  than  that 
expected  for  a  LOCA  condition  provides 
additional  assurance  that  the  margin  of 
safety  wil)  be  maintained.  Hence,  this 
request  does  not  represent  a  decrease  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  proposed  determination. 
Any  comments  received  within  fifteen 
(15)  days  after  the  date  of  publication  of 
this  notice  will  be  considered  in  making 
any  final  determination.  The 
Commission  will  not  normally  make  a 
fi.Tal  determination  unless  it  receives  a 
request  for  a  hearing. 


Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Directives 
Review  Branch.  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC  20555.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  April  24, 1992.  the  hcensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
inter\'ene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Richland  Public  Library.  955  Northgate 
Street.  Richland,  Washington  99352. 

If  a  request  for  a  hearing  or  petition 
for  leave  to  intervene  is  filed  by  the 
above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  inter\'ene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 


effect  of  any  order  which  may  be 
e.^tered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  reques'mg  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirenrents  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  incliide  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fdct  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these  ■ 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  If  the  amendment  is  issued 
before  the  expiration  of  30-days,  the 
Commission  wiil  make  a  fi.Tal 
determination  on  the  issue  of  no 
significant  hazards  consideration,  if  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
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Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  bpfore 
the  issuance  of  any  amendment. 

Normally,  the  Comimission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  m  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  wi:l 
occur  very  infrequently 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U  S. 
Nuclear  Regulatory  Cnm.mission, 
Washington,  DC  20555,  Attention; 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Com.mission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  N'W..  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  1-(800)  325- 
6000  (in  Missouri  1-(8001  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
lames  E.  Gagliardo,  Acting  Project 
Director:  Petitioner's  name  and 
telephone  num.ber:  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  and  to  Nicholas  S.  Reynolds, 
Esq..  Winston  &  Strawn.  1400  L  Street, 
NW..  Washington,  DC  20005-3502, 
attorney  for  the  licensee. 

Nontimiely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
abse.nt  a  determination  by  the 
Commission,  the  presiding  officer  or  the 


presiding  Atomuc  Safety  and  Licensing 
Board  Panel  that  the  petition  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2,714[a){l)(i}-iv)  and  2.714(d).  For 
further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  18, 1992.  which 
is  available  for  public  inspection  at  the 
Commission  s  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street,  NW.. 
Washington,  DC  20555.  and  at  the  local 
public  document  room,  located  at  the 
Richland  Public  Library.  955  Northgate 
Street,  Richland,  Washington  99352. 

Dated  at  Rockville,  Maryland,  this  2d  day 
.if  .April,  1992, 

For  the  Nucie,ir  Regulatory  Commission. 
William  M.  Dean. 

Acting  Project  Manager,  Project  Directorate 
V.  Division  of  Reactor  Projects  IlI/IV/V, 
Office  of  Nuclear  Reactor  Regulation. 
[FP  Doc  92-8245  Filed  4-8-92;  8:45am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  305371 
IFIIe  No.  600-251 

Securities  Exchange  Act  of  1934; 
Order  Granting  Approval  of 
Registration  Until  March  31,  1S93 

In  the  Matter  of:  The  Registration  as  a 
Clearing  Agency  of  the  Participants  Trust 
Company 
March  31, 1992. 

On  January  28,  1992.  Participants 
Trust  Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(a)  of  the  Securities  Exchange  Act  of 
1934  ("Act").'  an  amendment  to  its  Form 
CA-l^  requesting  that  the  Commission 
extend  PTC's  registration  as  a  clearing 
agency  until  March  31, 1993.  Notice  of 
PTC's  amended  application  and  request 
for  extension  of  temporary  registration 
appeared  in  the  Federal  Register  on 
February  14. 1992.'  No  comments  were 
received.  This  order  approves  PTC's 
amendment  by  extending  PTC's 
registration  as  a  clearing  agency  until 
March  31. 1993. 

On  March  28,  1989.  the  Commission 
granted  PTC  temporary  registration  as  a 
clearing  agency  pursuant  to  sections 
17A  and  19(a)  of  the  Act,  and  Rule 
17Ab2-l  thereunder  for  a  period  of 


twelve  months.*  On  March  28, 1990.  and 
March  28,  1991,  the  Commission 
extended  PTC's  registration  as  a 
clearing  agency  through  March  31. 1992.* 

As  discussed  in  detail  in  the  initial 
order  granting  PTC's  temporary 
registration,*  one  of  the  primary  reasons 
for  PTC's  registration  was  to  develop 
de[>08itory  facilities  for  mortgage- 
backed  securities,  particularly  securities 
guaranteed  by  the  Government  National 
Mortgage  Association  ( "GNMA").  PTC 
services  include  certificate  safekeeping, 
book  entry  deliveries,  an  automated 
facility  for  the  pledge  or  segregation  of 
securities  and  other  services  related  to 
the  immobilization  of  securities 
certificates. 

Over  the  past  year,  PTC  has  made 
significant  progress  in  the  areas  of 
financial  performance,  regulatory 
commitments,  and  operational 
capabihties.  Deposits  of  GNMA 
securities  continue  to  expand,  growing 
from  $447  billion  in  December  of  1990  to 
$616  billion  in  December  of  1991, 
representing  90%  of  outstanding  GNMA 
securities.''  PTC  also  made  significant 
progress  in  1991  in  the  area  of  stabilizing 
and  expanding  its  processing  capacity 
through  the  installation,  in  the  fall  of 
1991,  of  the  SPEED  System  Release  5.3. 

PTC  continued  its  efforts  over  the  past 
year  to  implement  operational  and 
procedural  changes  in  connection  with 
PTC's  temporary  registration.*  For 


'  15  U.S.C.  78s(a). 

»  Letter  from  )ohn  ).  Sceppa.  President  and  CEO. 
PTC  to  Ester  Saverson.  Jr..  Branch  Chief.  Division 
Market  Regulation.  Commiasion.  dated  January  24. 
1992. 

»  Securities  Exchange  Act  Release  No.  30349 
(February  7. 1992),  67  FR  5499. 


•  Securities  Exchange  Act  Release  No.  28671 
(March  2&  1989).  54  FR  13266. 

'  Securities  and  Exchange  Act  Release  No  27858 
(March  2&  1990).  55  FR  12614;  Securities  Exchange 
Act  Release  No  29024  (March  28,  1991).  56  FR  13848. 

•  Supra  note  4. 
'  Supra  note  2. 

•  In  connection  with  PTC's  temporary  registration. 
PTC  committed  to  the  Commission  and  the  Federal 
Reserve  Bank  of  New  York  to  make  ■  number  of 
operational  and  procedural  changes,  which  include; 

(1)  Eliminating  trade  reversals  from  PTC's 
procedures  to  cover  a  participant  default; 

(2)  Phasing  out  the  aggregate  excess  net  debit 
limitation  for  extensions  under  the  net  debit 
monitoring  level  procedures; 

(3)  Making  principal  and  interest  advances,  now 
mandatory,  optional: 

(4)  Allowing  participants  to  retrieve  securities  in 
the  abeyance  account  and  not  aliowng  participants 
to  reverse  a  transfer  because  its  customer  may  not 
be  able  to  fulfill  its  tmancial  obligations  to  the 
participant; 

(5)  Eliminating  the  deliverer's  security  interest 
and  replacing  it  with  a  substitute; 

(6)  Reexamining  PTC's  account  structure  rules  to 
make  them  consistent  with  PTC's  lien  procedures: 

(7)  Expanding  and  diversifying  PTC's  lines  of 
credit: 

(8)  Assuring  operaUonal  integrity  by  developing 
and  constructing  a  back-up  facility;  and 

(9)  Reviewing  PTC  rules  and  procedures  for 
consistency  with  current  operations. 

Supra  note  4. 
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fxarrplfv  PTC  phased  out  the  aggregate 
f  xcess  net  debit  limitation  for 
extensions  under  PTCb  net  debit 
monitoring  level  procedures  '  and  has  a 
fully  operational  back-up  facility  for 
processing  mortgaged-backed 
securities.'"  Additionally.  PTC  has  filed 
f.vo  proposed  rule  changes  with  the 
Commission  in  connection  with  PTC's 
rr^-.stration^ 

fl'  PTC's  Participants  Operating 
Guide  that  will  provide  for  consistency 
between  PTC's  procedures  and  its 
operations;"  and 

(2)  A  policy  statement  addressing  the 
use  of  excess  earnings  from  invested 
principal  and  interest  receipts.'* 

.•Mthough  PTC  has  made  considerable 
progress  toward  complying  with  those 
undertakings.  PTC  needs  more  time  to 
comply.  Accordingly.  PTC  has  requested 
that  the  Commission  extend  PTCs 
registration  as  a  clearing  agency  until 
March  31, 1993.  to  permit  PTC  to  gain 
expenence  and  stability  as  a  fully 
operative  depository  and  to  fully  comply 
with  the  undertakings  made  in 
connection  with  PTC's  registration." 

The  Commission  believes  that  PTC 
continues  to  meet  the  determinations 
enumerated  in  section  17A(b)(3).  PTC 
has  facilitated  the  prompt  and  accurate 
clearance  and  settlement  of  mortgage- 
backed  securities.  PTC  has  functioned 
as  a  clearing  agency  for  the  past  36 
months  in  compliance  with  the  Act.  As 
discussed  above,  more  the  S616  billion 
in  securities  are  on  deposit  at  PTC  and 
PTC  routinely  processes  an  average  of 
253,000  transactions  per  month. 

It  is  Therefore  Ordered.  That  PTC's 
temporary  registration  as  a  clearing 
agency  be,  and  hereby  is.  extended  until 
Vtarch  31. 1993.  subject  to  the  terms, 
undertakings,  and  conditions  specified 
in  Securities  Exchange  Act  Release  No. 
26671.'* 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority  '* 

Mafgaret  H.  McFariand. 
Deputy  Secretary. 

\\-'R  Doc.  92-ai34  F  led  4-8-92;  8:45  am) 
mtuNQ  cooE  soia.«v-M 


*  Secunties  Bxchanve  Act  Release  No.  20569 
(.'Xugust  Zl.  1991).  56  KR  42845. 

">  Securitie*  Exchange  Act  Release  No.  30296 
Oanuary  Z7. 1992)  57  FR  4232. 

■ '  Secunlie*  Exchange  Act  Release  Na  29532 
( August  6.  1991 ).  56  FR  40650. 

"  Securities  Exchsnse  Act  Rlease  No.  30292 
lluRuary  27,  1992).  57  FR  4078. 

' '  Supra  note  2. 

'  •  Supra  note  4.  i 

'»17CFR200.30-3(3)(50). 


[R»jt«»»«  No    T4    W552;  Fll€  No   SR-DTC- 

Seit-flegulatorv  Organizations;  Order 
Tefnporarlly  ADprovtng  a  Proposed 
Ruie  C^ange  by  The  Depository  Trust 

Company  ReOtinq  to  tfie 
E'.tablishment  of  a  Procedure  To 
Recall  Certain  Detive-'ies  Which  Have 

C-eated  Sho-l  fosit'ons  as  a  Result  of 

Cali  Lotteries 

April  2. 1992. 

On  February  22, 1990,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-DTC-flO-02)  under  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934,  as  amended  ("Act").'  On  March 
27, 1990.  the  Commission  published 
notice  of  the  proposal  in  the  Federal 
Register*  The  Commission  did  not 
receive  any  letters  of  comments.'  On 
January  15. 1991.  DTC  submitted 
technical  amendments  to  the  proposal.* 
For  the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  DescriptioD 

The  proposed  rule  change  introduces 
a  procedure  that  enables  participants  to 
recall  book-entry  deliveries  of  callable 
securities  *  if  the  participant's  account 
becomes  short  as  a  result  of  deliveries 
made  between  the  call  publication 
date  •  and  the  date  of  DTC's  call 


'  15  U.S.C.  788(b)(1)  (1968). 
»  Securities  Exchange  Act  Release  No.  27821 
(March  19. 1990).  55  FR  11281  (.March  27,  1990). 

*  The  Municipal  Securities  Rulemaking  Board 
(••MSRB")  sent  two  letters  to  DTC  discussing  the 
proposal  lo  recall  deliveries  to  eliminate  short 
positions,  letters  from  Harold  L  Johnson.  Associate 
General  Counsel.  MSRB.  to  Karen  G.  Lind. 
Associate  Counsel.  DTC  (October  20. 1989)  and  to 
Donald  F.  Donahue.  Vice  President  DTC  (March  8. 
1990S.  In  its  last  letter,  the  MSRB  stated  iU  support 
of  "DTCs  efforts  to  address  short  po.iitions  at  the 
depository."  On  January  8, 1990,  the  National 
Association  of  Securities  Dealers.  Inc.  ("NASD") 
sent  a  letter  to  DTC  staling  its  general  support  for 
the  proposed  rule  Filing.  Letter  from  Dorothy  L 
Kennedy.  Manager.  NASD,  to  Frank  Petrillo.  Vice 
President.  DTC  (January  &  1990). 

*  The  amendment  consisted  of  changes  to  the 
language  set  forth  in  the  original  filing  and  did  not 
affect  the  substance  of  the  proposed  procedure. 
LeI'er  from  Karen  G.  Lind.  Associate  Counsel  DTC. 
to  Julius  R.  l*iman-Carbia.  Attorney,  Division  of 
Market  Regulation.  Commission  (January  IS.  1991) 

•  A  callable  security  is  either  preferred  stock 
which  the  issuer  is  permitted  or  required  to  redeem. 
or.  in  the  case  of  debt  securities,  bonds  wtiich  the 
"issuer  is  permitted  or  required  to  redeem  tjefore 
th«  stated  maturity  date  at  a  specified  price  •  •  " 
by  giving  notice  of  redemption  In  a  manner 
specified  in  the  bond  contract."  MSRB's  Glossary  of 
Municipal  Terms  at  23  (1st  ed.  19B5). 

•  The  call  publication  date  is  the  dale  on  which 
the  issuer  gives  notice  of  redemption 


lottery.'  Pursuant  to  DTC's  proposal,  a 
participant  with  a  short  position  may 
initiate  the  recall  process  within  ten 
calendar  days  of  the  lotter>'  by  sending 
a  broadcast  message  directly  to  the 
receiver  of  the  book-entry  delivery 
Participants  will  be  able  to  tran.smit  this 
message  through  DTC's  Participant 
Terminal  System  ("PTS")  network.*  The 
receiving  participant  has  ten  calendar 
days  to  comply  with  the  recall  request  if 
it  has  a  position  in  that  security  at  DTC. 
If  the  receiving  participant  does  not 
have  such  a  position  at  DTC,  it  must 
comply  With  the  recall  request  within  30 
calendar  days.'  If  the  short  position 
created  as  a  result  of  the  lottery  is  less 
than  the  amount  of  the  delivery,  the 
receiver  has  the  option  to  return  the 
entire  delivery  or  just  the  portion  which 
is  short 

DTC  w)li  initiate  reversal  entries 
based  on  authorization  from  a  receiver 
whenever  the  receiver  wishes  to  comply 
with  a  recall  but  no  longer  has  a 
position  in  the  recalled  security  at  DTC. 
This  authonzation  must  be  in  writing  to 
DTC's  Settlement  Department  which 
wiil  contact  the  deliverer  to  confir.m  the 
settlement  dollar  amount  and  other 
pertinent  facts  involved  in  the 
transaction. '° 

DTC  also  will  initiate  reclamation 
proceedings  if  the  recall  request  is  not 
complied  with.  Under  such 
circumstances,  the  recalling  participant 
[i.e.,  the  original  deliverer)  may  request 
intervention  by  DTC.  Such  request  must 
be  in  writing,  with  an  attached  copy  of 
the  select  broadcast  message  which  was 


'DTC  has  established  a  loiteiy  pracen  to 
allocate  partially  called  securitiea  among 
participants  having  positions  in  the  callable 
securities.  Securities  Exchange  Act  Release  No. 
21523  jNovprnhpr  27  19fl41,  4S  FK  47352  (December 
3. 1984).  DTC  flllocatps  ttie  caiicri  secunties  among 
piarticipants  who  had  positions  in  the  issue  of 
callabje  securitifs  on  the  call  putilication  date, 
rather  than  on  the  day  when  the  lottery  is  held.  See 
Secunties  Exchanfie  Act  Release  No.  28896  (June  5, 
1989).  54  FR  25185.  25185  nJ  (June  13,  1989) 
(describing  exsmpies  of  other  situations  that  could 
result  in  shori  positions). 

•  DTCs  PTS  network  is  an  electronic  system  thai 
permits  direct  communication  between  DTC  and  its 
participants,  enabling  participants  lo  effect  book- 
entry  movements  and  other  account  related  activity 
via  remote  terminal.  On  D«>cemt>er  30,  1983,  the 
Commission  approved  UTC  s  use  of  the  PTS 
network.  Securities  F.x  Harge  Act  Release  No.  20519 
(December  30, 1983),  49  FF  yr*  (January  6, 1984). 

•  A  reclamation  can  create  a  short  position  in  the 
receiving  pa.'-ricipant's  account  if  the  securities  have 
already  beer,  delivered  to  another  party  or 
withdrawn  from  DTC  In  the  event  of  further 
redelivenes.  each  irdehvenng  participant  also  has 
30  calendar  days  to  recall  the  secunties  in  order  lo 
eliminate  its  respective  short  positions. 

'">  DTC  will  verify  that  the  delivery  participant 
sent  a  broadcast  message  to  the  receiving  party  in 
order  to  initiate  the  recall  process  to  cover  the  short 
position  resulting  from  the  call  lottery  process. 
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sent  to  the  receiver.  DTC's  Setliement 

Department  will  verify  the  pertinent 
facts  and,  if  correct,  will  notify  the 
receiver  of  an  immediate  reversal  to  be 
processed  by  DTC 

A  reclamation  will  be  processed  at  the 
original  contract  settlement  dollar 
value.'*  The  parties  to  the  transaction, 
however,  still  must  settle  the  original 
transaction.  If  necessary,  any  market 
differential  must  be  resolved  among 
participants  through  marks-to-the- 
market.  Pursuant  to  the  proposal, 
delivering  and  receiving  participants 
must  agree  and  .'•esolve  issues  regarding 
dividend  or  interest  entitlement,  as  well 
as  settlement  marks-to-the-market, 
outside  DTC.  For  bookkeeping  purposes. 
the  fail  date  will  be  the  original  contract 
settlement  date. 

The  proposal  exempts  several 
categories  of  deliveries  because,  as  a 
general  rule,  those  deliveries  result  in 
the  transfer  of  securities  to  a  chain  of 
participants.  Exempted  from 
reclamation  are:  Deliveries  made 
through  contmous  net  settlement 
("CNS")  systems  '^  and  inter- 
depository,  third-party  deliveries  to  a 
participant  who  is  a  mem.ber  of  only  the 
Midwest  Securities  Trus*  Company 
("MSTC")  or  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP").'* 
Third-party  deliveries  involving  dual 
participants  (of  both  DTC  and  the  other 
depository),**  however,  will  not  be 
exem.pt  because  the  return  of  the 
dehvery  can  be  done  in  DTC,  if 
necessary,  rather  than  through  MSTC  or 
SCOP. 

II  Discussion 

As  of  October  25.  1991,  participant 
short  positions  at  DTC  totalled  1.820  and 
were  valued  at  approximately  $125 


' '  Deliveries  made  for  no  monetary  consideration 
thai  are  recalled  under  the  proposed  procedures  will 
be  reclaimed  versus  a  dollar  amount  equal  to  the 

call  proceeds. 

"  CNS  Delivenpf,  are  l.Hose  associated  with  an 
accounting  system,  at  the  cleanns  level,  whereby  a 
participant's  trades  are  netted  so  ihai  w  Ih  respect 
to  each  issue  of  securities  for  which  tiie  participant 
has  activity,  the  Participant  is  either  ohl:gfited  to 
deliver  units  of  that  secunty  to,  or  is  en i  tied  to 
receive  units  of  that  secunty  from,  the  e  itity 
clearing  the  irade  This  accounting  system  it 
continuous  because  outstanding  receive  and  deliver 
obligations  with  respect  to  the  participant's  pnor 
activity  are  brought  forward  on  a  perpe'uai  basis 
See  National  Secunties  Cieanng  CorporHtion.  Riiies 
and  Procidures  R,  11  Section  1  (October  1,  19"8 
revised  November  12,  19S1I. 

"  This  type  of  delivery  involves  a  DTC 
participant  who  makes  an  inter-depositnry.  book- 
entry  movement  to  an  entity  who  is  a  pBrticipanI  of 
either  MSTC  or  SCCP  bul  not  of  DTC. 

'*  This  type  of  delivery  involves  a  DIG 
participant  who  makes  an  inter-depositoi-y   book 
entry  movement  to  an  entity  who  is  a  participant  of 
either  MSTC  ot  SCCP  and  DTC 


million,'*  DTC's  current  proposal  is  part 
nf  8  program  that  is  hemg  implemented 
at  the  request  of  participants  and 
secunties  industry^  organtzafiors  to 
eliminate  short  positions  '*  The  Firi?t 
pari  of  thi.s  program  consisted  of  a 
prdposal  to  enable  participants  with 
short  positions  to  invite  participants 
with  long  positions  to  tender  needed 
si'cunties. ' '  DTC  expects  that  the 
Current  proposed  rule  change  will 
resolve  about  20%  of  participants'  aged 
short  positions  {i.e..  shorts  that  are  more 
than  30  days  old]. 

Securities  deposited  at  UTL  ure 
registered  on  the  issuer's  books  under 
DTC's  nominee  name,  "Cede  &  Co.," 
regardless  of  any  transfer  among  DTC 
participants.  Whenever  DTC  receives 
notification  of  a  call  from  an  issure,  DTC 
as  the  record  owner  of  the  called 
securities  is  responsible  for  presenting 
the  called  securities  for  redemption. 
This  procedure  requires  DTC  to  allocate 
the  called  securities  from  the  fungible 
bulk  of  such  securities  held  at  DTC  to 
participants  having  positions  in  the 
callable  securities.  The  lottery  process 
employed  by  DTC  for  this  purpose 
facilitates  the  allocation  process  by 
allowing  DTC  to  make  fungible 
depository-eligible  units,"  including 


'•  Letter  from  Karen  G.  Lind,  Associate  Counsel, 
DTC.  to  Michael  A  Macchiaroli.  Assistant  Director, 
Division,  Commission  (Janduary  23. 1992]. 

Short  positions  in  a  depository  may  aeate 
inventory  deficiencies  in  the  security  so  that 
certificates  may  not  be  available  for  withdrawal 
from  the  depository  l>e  participants  with  long 
positions  m  that  security  If  such  a  participant 
wishes  to  withdraw  secunties  that  DTC  does  not 
have  in  its  vault.  DTC  generally  must  undertake  to 
obtain  the  secutities.  either  by  demanding  delivery 
from  the  participant  with  a  short  position  or  by 
buying  sufficient  shares  or  bonds  to  satisfy  the 
withdrawal  request. 

'•  On  December  6,  lann.  a  l,«  r  advisory 
committee  including  representatives  from  (he  New 
York  Clearing  House  Association  and  the 
Reorganization  and  Securities  Operations  Divisions 
of  the  Secunties  indiMtry  AModation  was  formed 
to  advise  DTC  on  methods  of  eliminating  short 
positions.  DTC,  Memorfindum  to  All  Parlicipants  at 
2  (lanuary  30.  19891 

"  On  lune  5.  198e  the  Commission  approved 
DTC's  proposed  rule  chsnue  to  establish  an 
automated  procedure  to  allow  DTC,  at  a 
participant  s  request,  to  mvite  tenders  to  cover  the 
participant  8  short  positions  from  DTC  participants 
that  have  a  long  position  m  t.*ie  same  security. 
Secunties  E,xchange  .Act  Releas*  No   26896,  supra 
note  "  DTC  amended  its  procedures  for  inviting 
tenders  lo  cover  stiort  posituins  by  adding  a  field  to 
permit  participants  to  include  a  range  of  prices  in 
l.'ie  nformatiar  conveyed  at  the  time  of  ttte 
invitation.  Securities  EUch«njn>  Ai.i  ReltJse  No. 
2~5«6  (lanuary  4.  19901,  SS  FU  1132  ')«uaary  11, 

ia90). 

'•  DTCs  procedures  enshie  o  parfinpant  to 
separate  a  unit  into  its  components  or  combine  the 
components  to  create  fungiWe  units  eligible  for 
processing  through  DTC's  bookentry  system. 


callable  securities,  while  avoiding 
concerns  associated  with  the  individual 
allocation  of  the  call." 

If  DTC  receives  late  notification  of  the 
call,  however,  it  may  not  be  able  to  hold 
the  lottery  prior  to  position  movements 
in  the  called  security  among 
participants.  Accordingly,  DTC  may  find 
itself  allocating  and  demanding  delivery 
of  the  called  securities  from  a 
participant  who  is  then  short  because  of 
a  transfer  to  another  participant  before 
the  lottery  but  after  the  call  date.  In 
order  to  encourage  participants  to  cover 
these  outstanding  short  positions,  DTC 
requires  a  cash  deposit  of  130%  of  the 
market  value  of  the  security  until  the 
position  is  covered.*"  In  addition,  in 
order  to  be  able  to  cover  a  short  position 
associated  with  the  call  lottery,  a 
participant  may  attempt  to  buy  the 
securities  by  inviting  other  participants 
with  long  positioiis  to  tender  the  needed 
securities.*' 

DTC's  proposal  offers  a  procedure 
that  enables  participants  to  cover  short 
positions  resulting  from  a  partial 
redemption  call  consistent  with  the 
current  practice  in  the  non-book-entry 
environment.  Generally,  upon 
publication  of  notice  of  a  call,  deliveries 
of  called  stocks  or  bonds  outside  DTC 
cease  to  be  good  delivery.** 
Accordingly,  brokers  and  dealers  may 
reclaim  the  delivered  securities  in  order 
to  be  able  to  present  the  securities  for 
redemption. 

In  a  depository  environment,  where 
securities  are  held  in  a  fungible  bulk,  the 
need  for  notice  of  possible  redemption 
and  reversal  of  transactions  involving 
callable  securities  is  particularly 
important  because  participants  may  not 
be  aware  of  the  fact  that  recently 
acquired  securities  may  have  been 
called  for  redemption.  Moreover,  if  calls 
are  allocated  pursuant  to  a  lottery 
system,  such  as  the  procedure  employed 
by  DTC,  participants  may  not  be 
informed  that  recently  purchased 
securities  have  been  called  until  the 
results  of  the  lottery  are  available, 
several  days  after  the  call.  DTC's 
proposal  alerts  participants  that  if  they 
receive  callable  securities,  such 
securities  could  be  reclaimed  as  a  result 
of  certain  types  of  deliveries. 


'•  See  Securities  Exchange  Act  Release  No.  21523, 
Bupnj  note  7  at  <7352. 

so  DTC,  Participant  Operating  Procedures  section 
Cl90p.  19Uunel991). 

"  Securities  Exchange  Act  Release  No.  28806, 
supro  note  7. 

"  See,  e.9„  MSRE  General  Rules,  R-  G-12(eMx) 
and  R.  G-15(c)(viu);  NASD.  Umform  Practice  Code 
section  27:  New  York  Stock  Exchange,  Rules.  R.  217: 
See  Midwest  Stock  Exchange,  Inc.  Rules,  Art.  XXUl 
R.7. 
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The  Commission  believes  that  DTC's 
proposed  rule  filing  is  consistent  with 
the  requirements  of  the  Act  and,  in 
particular,  with  section  17A(b)(3)(F)  of 
'he  Act,*'  because  it  promotes  the 
prompt  and  accurate  settlement  of 
transactions  involving  called  securities. 
The  Commission,  however,  realizes  that 
UTC's  proposed  reclamation  procedures 
could  cause  brokers  and  dealers,  who 
are  DTC  participants,  to  create 
inadvertently  possession  or  control 
deficits.**  Therefore,  the  Commission, 
believes  that  the  proposed  rule  change 
should  be  carefully  monitored  before  it 
becomes  a  permanent  feature  of  DTC's 
Rules.  For  this  reason  the  Commission  is 
temporarily  approving  the  proposed  rule 
change  through  April  1, 1994.** 

To  assist  the  Commission  in  assessing 
the  efficiency  of  the  proposed  procedure 
and  its  compatibility  with  the 
Commissions  continued  efforts  to 
P'-otect  investors  and  the  public  interest. 
DTC  has  committed  to  reporting  to  the 
Division  of  Market  Regulation,  on  a 
monthly  basis,  the  following  information 
for  the  preceding  calendar  month: 

(1)  The  aggregate  number  of  short 
positions  in  the  accounts  of  DTC 
participants  who  are  brokers  or  dealers 
and  the  total  dollar  value  of  these 
positions; 

(2)  The  aggregate  number  of  short 
positions  due  to  call  lotteries  subject  to 
the  proposed  reclamation  procedure  and 
the  total  dollar  value  of  these  positions, 
and 

(3)  The  dollar  value  and  age  of  short 
positions  that  have  been  resolved 
pursuant  to  the  proposed  reclamation 
procedure.*'  This  data  will  assist  the 
Commission  in  determining  whether  the 
temporarily  approved  rule  change 
should  become  a  permanent  part  of 
DTC's  Rules  and  Procedures. 

HI  Conclusion 

/:  IS  Therefore  Ordered.  Pursuant  to 
section  19{bj(2)  of  the  Act.*'  that  the 


"15U.S.C.  7Bq-l(b)(31(F) 

**  The  Commission  is  concerned  with  the 
proposal's  impact  on  Rule  15c3-3  under  the  Act.  17 
CFR  240.15C3-3,  This  Rule  requires  a  broker  or 
dealer  to  obtain  and  thereafter  mamtain  physical 
possession  or  control  of  all  fully-paid  securities  and 
excess  margin  securities  carried  by  a  broker  or 
dealer  for  the  account  of  a  customer.  17  CFR 
240 15c3-3(b)(l).  If.  as  a  result  of  a  recall  procedure. 
DTC  reverses  the  delivery  of  a  called  security  that 
is  a  fully-paid  or  excess  margin  security,  the 
participant  might  incur  a  deficit  in  the  number  of 
securities  that  should  be  under  its  physical 
possession  or  control. 

"  The  Commission  DTC  to  refile  for  approval  of 
the  proposed  rule  filing  by  February  1. 1994. 

**  Letter  from  Karen.  G.  Lind.  Associate  Counsel, 
DTC  to  lullus  R.  L.eiman-Carbia.  Senior  Counsel, 
Division  of  Market  Regulation.  Commission  (via 
facsimile.  April  1. 1992). 

•'15U.S.C.  78s(b](2). 


proposed  rule  change,  SR-DTC-9(M)2, 
be.  and  hereby  is.  temporarily  approved 
through  April  1, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
[FR  Doc.  92-8135  Filed  4-8-92;  8:45  am) 

BIUJMO  CODE  tOKMH-M 

(Re(«aM  No.  34-30554;  File  No  SH-NASD- 
91-31) 

Sel'-Regjtatory-  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.  Filing  of  Proposed  Rule 

C^,3nge  Relating  to  Amendment  to 
Article  V  Section  1  of  NASDs  Rules  of 
Fair  Pi-actice  Relating  to  Contingent 
Sanctions 

Dated:  April  3. 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  June  21. 1991.  the  National 
Association  of  Securities  Dealers.  Inc, 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons, 

I,  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
article  V.  section  1  of  the  NASD  Rules  of 
Fair  Practice  ("Rules")  to  add  a 
provision  which  would  permit 
suspensions  of  membership  and 
suspensions  of  the  registration  of 
associated  persons  to  be  made 
contingent  on  the  performance  of  a 
particular  act.  The  amendment  would 
allow  the  NASD  to  impose,  as  a 
sanction  for  a  rule  violation,  a 
suspension  of  membership  or  of  the 
registration  of  an  associated  person 
effective  until  such  person  or  member 
demonstrates  the  performance  of  a 
particular  act  required  by  the  NASD  as 
part  of  the  sanction  imposed.  The  text  of 
the  proposed  amendment  follows. 
(Proposed  new  language  is  in  italics.) 


«•  17  CFR  200.30-3(a)(12). 

'  On  January  31. 1992  and  March  12. 1992.  the 
NASD  filed,  respectively.  Amendment  Nos.  1  and  2 
to  the  proposed  rule  change.  Amendment  No.  1  was 
filed  to  clarify  the  language  proposed  in  article  V. 
section  1  of  the  Rules  of  Fair  Practice.  Amendment 
No.  2.  which  replaces  AdmendmenI  No.  1  in  its 
entirety,  clarifies  the  descriptive  language  of  the 
filing,  but  makes  no  substantive  changes  lo  the 
proposal.  Both  amendments  are  available  for 
inspection  and  copying  in  the  Commission's  Public 
Reference  Room. 


Article  V — Sanctions  for  Violation  of 
the  Rules 

Section  1  Any  District  Business 
Conduct  Com.Tiittee.  Market 
Surveillance  Committee,  the  National 
Business  Conduct  Committee,  any  other 
committee  exercising  powers  assigned 
by  the  Board,  or  the  Board,  in  the 
administration  and  enforcement  of  these 
Rules,  and  after  compliance  with  Code 
of  Procedure,  may  (1)  censure  any 
member  or  person  associated  with  a 
member,  and/or  (2)  impose  a  fine  upon 
any  member  or  person  associated  with  a 
member,  and/or  (3)  suspend  the 
membership  of  any  member  or  suspend 
the  registration  of  a  person  associated 
with  a  member,  if  any,  for  a  definite 
period,  and/or  for  a  period  contingent 
on  the  performance  of  a  particular  act, 
and/or  (4)  expel  any  member  or  revoke 
the  registration  of  any  person  associated 
with  a  member,  if  any,  and/or  (5) 
suspend  or  bar  a  member  or  person 
associated  with  a  member  from 
association  with  all  members,  or  (6) 
impose  any  other  fitting  sanction 
deemed  appropriate  under  the 
circumstances,  for  each  or  any  violation 
of  any  of  these  Rules  by  a  m.ember  or 
person  associated  with  a  member  or  for 
any  neglect  or  any  refusal  to  comply 
with  any  orders,  directions  or  decisions 
issued  by  any  such  committee  or  by  the 
Board  in  the  enforcement  of  these  Rules, 
including  any  interpretative  ruling  made 
by  the  Board,  as  any  such  committee  or 
the  Board,  in  its  discretion,  may  deem  to 
be  just;  provided,  however,  that  no  such 
sanction  imposed  by  any  such 
committee  shall  take  effect  until  the 
period  for  appeal  therefrom  or  review 
thereof  by  the  National  Business 
Conduct  Committee  or  the  Board,  as 
applicable,  has  expired  and  any  such 
appeal  or  review  has  been  completed  in 
accordance  with  the  Code  of  Procedure; 
and  provided,  further,  that  all  parties  to 
any  proceeding  resulting  in  a  sanction 
shall  be  deemed  to  have  assented  to  or 
have  acquiesced  in  the  imposition  of 
such  sanction  unless  any  party 
aggrieved  thereby  shall  have  made 
application  for  review  thereof  pursuant 
to  the  Code  of  Procedure,  within  fifteen 
(15)  days  after  the  date  of  the  decision 
rendered  in  such  proceeding. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
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rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

Article  V.  section  1  of  the  NASD  Rules 
of  Fair  Practice  sets  forth  the  sanctions 
that  may  be  imposed  by  the  N.'\SD 
Board  of  Governors  ("Board"),  any 
District  Business  Conduct  Committee 
("DBCC"),  Market  Surveillance 
Committee  ("MSC").  or  the  National 
Business  Conduct  Committee  ("NBCC") 
(collectively,  the  "N.ASD")  for  rule 
violations.  Among  several  types  of 
sanctions  it  states  that  the  NASD  may 
"suspend  the  registration  of  a  person 
associated  with  a  member,  if  any  for  a 
definite  period  '  '  *"  (emphasis  added). 
As  a  result  of  this  requirement  that 
suspensions  be  for  a  definite  period, 
article  V,  section  1  currently  precludes 
the  imposition  of  a  suspension  thet  does 
not  state  a  specific  duration. 

The  NASD  has  often  required,  as  part 
of  the  sanction  imposed,  that  liie 
respondent  in  a  disciplinary  action 
perform  a  particular  act:  eg  .  make 
restitution  to  the  victim(s),  disgorge  ill- 
gotten  gains  to  the  NASD  as  part  of  a 
fine,  or  requalify  for  registration  by 
examination.  Because  of  the 
requirement  that  suspensions  bt  for  a 
definite  period,  the  NASD  believes  that 
imposing  a  requirement  to  perform  a 
specific  act  as  part  of  a  sanctitin  of 
suspension  may  render  the  suspension 
indefinite  and,  therefore.  incor..sistpnt 
with  article  V,  section  1  Further,  if  the 
impositon  of  sueh  a  requirement  would 
render  a  suspension  indefinite  the 
NASD  could  not  enforce  compliance 
with  the  requirement,  rendering  the 
imposition  of  the  requirement 
meaninqless. 

The  .NASD  is,  therefore,  proposing  to 
add  a  new  provision  to  article  V,  section 
1  to  permit  the  NASD  to  impose  a 
suspension  whose  duration  is  contingent 
on  the  performance  of  a  specif  c  act  by 
the  respondent.  Thus,  the  duration  of  the 
suspension  would  be  controlled  by  the 
respondent.  This  rule  change  will 
provide  the  NASD  with  the  flexibility  to 
fashion  sanctions  that  require  that 
respondents  undertake  and  meet  certain 
obligations  before  being  allowed  to 
continue  in  their  status  as  members  or 
registered  persons. 

Examples  of  such  contingent 
suspensions  are  the  suspension  of  an 
individual  until  he  requalifies  by 


examination,  the  suspension  of  a  firm 
until  it  meets  the  limitations  imposed  by 
its  restriction  agreement,  the  suspension 
of  a  f  rm  or  individual  until  i!!-go*ten 
profits  are  disgorged  to  the  N.^SD  or 
restitution  is  made  to  the  virtimls],  the 
suspension  of  a  firm  or  individual  until 
an  arbitration  award  is  paid  in  full,  or 
the  suspension  of  a  firm  until  it 
institutes  additional  siiper\i.<?ory 
snfeguards. 

In  addition,  a  suspension  of  a  specific 
duration  may  be  combined  with  a 
contingent  one.  For  example,  an 
individual  could  be  suspended  until  he 
requalifies  by  examination  but  in  no 
case  less  than  three  months.  Or  as 
another  example,  a  firm  couid  be 
suspended  until  it  hires  a  Finant.ial  and 
Operations  Principal  ("FINOP  t  or  for  30 
days,  provided  that  when  the  30  day 
suspension  is  completed  the  f  rm  will 
not  conduct  a  business  which  requires 
that  the  firm  have  a  FINOP. 

The  NASD  believes  that  placing 
control  over  the  duration  of  the 
suspension  with  the  respondent  will 
provide  incentives  which  will  further  the 
purposes  of  the  securities  laws  end  the 
Qisciplinary  program  by  ensuring  that 
remedial  measures  are  taken.  The  NASD 
believes  that  a  contingent  suspension 
will  be  particularly  useful  in  cases 
involving  customer  losses,  as  it  would 
provide  an  mcentive  to  the  respondent 
to  make  restitution  to  its  victim(s). 
Customers  who  are  the  beneficiaries  of 
such  restitution  may  thereby  be  relieved 
of  the  necessity  of  obtaining  damages 
through  a  separate  proceeding  in 
arbitration  or  in  the  courts. 

The  N,'\SD  also  is  proposina  to 
announce  the  effective  date  oi  the 
proposed  rule  change  in  a  .Notice  to 
Members  to  be  published  no  more  than 
&}  days  following  the  SEC's  approval. 
The  effective  date  is  proposed  to  be  no 
more  than  six  months  from  the  date  of 
the  SEC's  approval. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15.^(b)(7)  of  the 
.'\ct.  which  enumerates  the  sanctions 
pemiitted  to  be  imposed  by  a  national 
securities  association  and  provides  that 
the  association's  members  may  be 
disciplined  by  "expulsion,  suspension, 
iimita'ion  of  activities,  functions,  and 
operations,  fine,  censure,  being 
suspended  or  barred  from  being 
associated  with  a  member,  or  any  other 
f'.'ting  sanction"  (emphasis  added). 
Section  15A(b)(7]  does  not  require  that 
suspensions  be  imposed  for  a 
predetermined  penod  of  time. 
Additionally,  it  grants  national 
securities  associations  the  authority  to 
impose  "any  other  fitting  sanction," 
anticipating  the  need  for  flexibility  in 


formulating  sanctions  that  are  remedial 
in  nature  and  consistent  with  the  public 
interest. 

B.  Self-Regulatory  Orgonizaticui  '$ 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  it  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organiztion's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Summary  of  Comments 

This  amendment  was  published  for 
comment  in  NASD  Notice  to  Members 
90-74  (November  1990).  The  NASD 
received  nine  comments  on  the 
proposed  amendment  three  in  favor  and 
six  opposed.  Some  of  the  commenters 
supp>orted  restitution  as  a  sanction 
imposed  in  NASD  disciplinary 
proceedings,  but  opposed  the  process 
suggested  in  the  proposed  rule  change. 
Several  commenters  expressed  concern 
over  linking  restitution  orders  and 
suspensions  and  stated  that  restitution 
orders  may  be  more  successful  when 
accompanied  by  a  bar  from  the 
securities  business.  One  commenter 
opposed  the  rule  change,  stating  that  if 
would  infringe  on  respondents'  right  to 
make  a  Uving.  Other  beheved  that  the 
NASD  should  not  involve  itself  in  the 
area  of  "debt  collection"  for  public 
customers  and  opposed  the  rule  change 
based  on  their  resistance  to  using 
restitution  as  a  sanction.  One 
commenter's  opposition  was  based  on 
the  premise  that  restitution  orders  are 
beyond  the  authority  granted  the  NASD 
in  the  Act.  Finally,  one  commenter 
stated  that  restitution  orders  may  place 
respondents  in  the  position  of  paying 
customers  twice  for  a  single  loss,  once 
through  the  NASD  and  once  in  civil 
court. 

Response 

The  NASD  presently  imposes 
restitution  orders  accompanied  by 
suspensions  or  bars  as  sanctions  in 
disciplinary  matters.  The  proposed  rule 
change  will  not  increase  the  likelihood 
that  an  order  of  restitution  will  be 
accompanied  by  a  suspension,  since  the 
two  are  already  linked  as  sanctions. 

The  NASD  does  not  believe  that  the 
amendment  will  affect  respondents' 
"right  to  make  a  living"  in  any  manner 
not  contemplated  by  Section  15A(b](7) 
of  the  Act  The  respondent  will  be  in 
complete  control  of  the  duration  of  the 
suspension  and  will  be  in  a  position  to 
end  the  suspension  by  performing  the 
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prescribed  act.  Furthermore,  the  NASD 
believes  that  the  imposition  of  remedial 
measures  in  disciplinary  actions  is 
within  the  scope  of  Section  15A(b)(7), 
which  grants  the  Association  the 
duthority  to  impose  "any  other  fitting 
sanction." 

The  N'ASD  also  does  not  believe  that 
the  rule  change  will  result  in  double 
exposure  for  respondents.  If  a 
respondent  remunerates  a  client 
pursuant  to  an  NASD  order  of 
restitution  and  the  customer  seeks 
additional  damages  in  civil  court,  the 
respondent  is  free  to  argue  that  he  is 
relieved  of  the  portion  of  civil  habihty 
equal  to  the  amount  paid. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tim  ins;  'or 
Commission  -Action 

W.thm  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
?'".ould  be  disapproved. 

IV'.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
s.-brnit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  this 
submission,  all  subsequent 
amendements,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  coying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  30, 1992. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12). 
Margaret  H.  McFariand. 
Deputy  Secretary. 
[FR  Doc.  92-8240  Filed  4-8-92;  8:45  am] 
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Se!t-Regulatcx-y  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  New 
Yo.'k  Stock  Exchange,  inc. 

April  2. 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  March  17, 1992,  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substam  e  if 
the  Proposed  Rule  Change 

In  July  1988,  the  Exchange  added  as 
an  optional  feature  of  its  Automated 
Bond  System  ("ABS"),  the  Exchange's 
Multi-Bond  Display  service.*  The  Multi- 
Bond  Display  service  enables 
subscribers  to  monitor  trading  in  up  to 
15  bonds  per  display  page  over  many 
ABS  pages. 

The  Exchange  has  now  enhanced  the 
Multi-Bond  Display  service.  Instead  of 
having  the  Exchange  select  the  bonds 
monitored  as  has  been  the  case  to  date, 
the  service  will  now  permit  each 
subscriber  to  select  the  bonds  it  wishes 
to  monitor.  Only  the  subscriber  will 
have  access  to  the  Multi-Bond  pages 
that  it  selects. 

In  connection  with  the  introduction  of 
tPie  enhancements  to  the  Multi-Bond 
Display  service,  the  Exchange  is 
proposing  to  impose  a  new  Multi-Bond 
Display  fee.  After  an  introductory  period 
during  which  it  will  not  impose  any 
additional  charge,  the  Exchange 
proposes  to  charge  $15.00  per  month  per 


'  The  ABS  is  an  electronic  marketplace  that 
enables  subscritiers  to  enter  and  execute  orders  for 
fixed  income  securities  in  an  open  market 
environment.  The  ABS  provides  current  quotation 
and  trade  information  for  NYSE  bonds.  It  validates, 
stores,  and  matches  orders  for  possible  execution, 
and  submits  compared  trades  directly  into 
clearance  and  settlement  for  ABS  subscribers. 


subscriber-selected  Multi-Bond  Display 
page.  The  Exchange  will  continue  to 
include  in  the  ABS  [without  the  • 

application  of  the  new  fee)  generic. 
Exchange-selected  pages  of  Multi-Bond 
Display.  Subject  to  the  introductory 
penod.  the  Exchange  proposes  to 
impose  the  new  fee  in  respect  of 
subscribers'  receipt  of  the  enhanced 
service  on  or  after  April  1, 1992. 

n  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  surr.maries.  set  forth  in 
sections  (A),  [B],  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  new  Multi-Bond  Display  service 
fee  reflects  the  provision  of  the  service 
on  a  subscriber-selection  basis  and  will 
enable  the  Exchange  to  recover 
development  and  operating  costs 
attributable  to  the  enhanced  service. 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  section  6(b)(4)  that  an  exchange 
have  rules  that  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statements  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  sohcit,  conmients  on 
the  proposed  nde  change.  The  Exchange 

has  not  received  any  unsolicited  written 
comments  from  members  or  other 
interested  persons. 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee.  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(bl(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b— 4,  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549,  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
L'5,C,  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
4.50  Fifth  Street,  WV,,  Washington,  DC 
20549,  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-92-06  and  should  be  submitted  by 
April  30,  1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  MtFarland. 

Deputy  Secretary. 

[FR  Doc-  92^137  Filed  4-8-92;  8:45  am] 
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(Release  No.  34-30536;  File  No.  SR-NYSE- 
91-42) 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc. 

Dated:  March  31.  1992. 

I.  Introduction 

On  December  2, 1991,  the  New  York 

Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange"),  pursuant  to  sections 
^ 9(b)(1)  and  (d)(l!  of  the  Securities 


Exchange  Act  of  1934  ("Act")  '  and  Rule 
19b-4  thereunder,'  filed  with  the 
Secunties  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
related  to  amending  NYSE  Rule 
758(b)(ii)(A)  to  broaden  the  limitations 
on  principal/agency  trading  by 
Com.petitive  Options  Traders  ("COTs") 
and  to  add  Rule  7.58(b)(ii)(A)  to  both 
NYSE  Rule  476A.  the  List  of  Exchange 
Rule  Violations  and  Fines  Under  Rule 
4"6A  ("Rule  4^6,'\  Lst"l,  and  the 
Exchange's  minor  rule  violation  fine 
plan.  The  proposed  mle  change  was 
noticed  for  comment  m  Secunties 
Exchange  Act  Release  No  30111 
(December  20.  1991),  .56  VH  6-345.  No 
comments  were  received  on  the 
proposed  rule  change. 

II  Description  of  the  Proposal 

NYSE  rule  r58(b)(ii)(A)  currently 
prohibits  COTs,  while  on  the  Exchange 
Floor  ("Floor"),  from  executing  a 
principal  transaction  during  the  same 
trading  session  as  he  or  she  executes  an 
off-Floor  order  m  an  option  of  the  same 
series.  The  proposed  rule  change  would 
amend  NYSE  Rule  r58(b)(ii)(A)  to 
broaden  the  iimitarions  on  principal/ 
agency  trading  by  COTs.  Specifically, 
the  proposal  would  broaden  the 
limitation  to  apply  to  any  option  on  the 
same  underlying  security  or  underlying 
stock  (index)  group  danng  the  same 
trading  session.  The  proposal  also 
provides  that  an  Information  Memo 
describing  the  change  to  Rule 
758(bHii)lA)  will  be  distributed  to  all 
NYSE  options  trading  rights  holders. 
Finally,  the  proposal  would  add  Rule 
758(b)"(ii)(A)  to  both  Rule  476A,  the  List 
of  Exchange  Rule  Violations  and  Fines 
Under  Rule  476A,  and  the  Exchange's 
minor  rule  violation  fine  plan. 

Commission  Rule  19d-1(r)(2]  under 
the  Act  authorizes  national  securities 
exchanges  to  adopt  minor  rule  violation 
fine  plans  for  the  summary  discipline 
and  abbreviated  reporting  of  minor  rule 
violations  by  exchange  members  and 
member  organizations.'  In  this  regard. 


'  15  U.S.C.  78s(b){l)  and  (d)(1)  (1982). 

»  17  CFR  240,19b-4  (1989). 

'  See  Servinties  Exchan^  Act  Release  No.  21013 
dune  1,  1984),  49  F'R  23828  (order  approving 
amendmenu  to  paragraph  (c)(2)  of  Rule  19d-l  under 
ttie  Act).  Under  paragraph  (c)(2)  of  Rule  19d-l.  ai 
amended,  any  discipHnsry  action  taken  by  an  SRO 
for  violations  of  that  SRO'i  ru)e«  that  have  been 
designated  as  nunor  rule  violations  pursuant  to  the 
plan  shall  not  be  ror.sidered  "fmBl    for  purposes  of 
section  19idl(l!  of  the  Ac!  if  the  sanction  Imposed 
consists  of  a  fine  not  exceeding  $2,500  and  the 
sanctioned  person  has  not  sought  an  adjudication, 
Hi  ,uding  8  heanng  or  othen»'ise  exhausted  his  or 
her  adininistrative  remedies  By  deeming 
unadi'jdicaied,  minor  vioiaijnns  as  not  final,  the 
CommissjoR  permits  SROs  to  report  these  violations 
on  a  periodic  basis  rather  than  en  immediate  basis. 


the  NYSE  adopted  a  minor  rule  violation 
fine  plan,*  now  embodied  in  NYSE  Rule 
476A,  which  provides  that  the  Exchange 
may  designate  violations  of  certain  rules 
as  minor  rule  violations  and  issue 
summary  fines  in  lieu  of  commencing  a 
full  disciplinary  proceeding  before  a 
hearing  panel.  Under  this  plan,  the 
Exchange  will  fine  an  individual  $500, 
$1,000  or  $2,500,  and  a  member 
organization  $1,000,  $2,500  or  $5,000. 
respectively,  for  first,  second  and 
subsequent  violations  within  a  rolling 
twelve  month  period  of  any  rules  on  the 
Rule  476A  List."  Under  the  proposal, 
violations  of  Rule  758(b)(ii)(A)  would 
become  subject  to  the  minor  rule 
violation  fine  plan  and  its  accompanying 
fine  schedule. 

HI    Dim:  iivMtsn 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  sections  6(b)(5),  6(b)(6), 
6(b)(7).  6(d)(1)  and  19(d). 

Section  6(b)(5)  of  the  Act  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
The  Commission  believes  that  the 
proposed  rule  change  will  ensure  that  a 
COT  who  has  knowledge  of  a 
customer's  option  order  will  not  take 
advantage  of  the  customer's  order.  As 
currently  written.  Rule  758(b)(ii)(A)  only 
precludes  a  COT  from  executing 
principal  transactions  in  the  same 
options  wries  in  which  it  executes  a 
customer's  order.  This  does  not  prevent 
a  COT  from  using  its  knowledge  of  a 
customer's  order  to  profitably  execute 
trades  in  a  related  options  series.  The 
proposal,  by  prohibiting  COTs  from 
trading  options  on  the  same  underlying 
security  or  stock  group  on  an  agency 
and  principal  basis  during  the  same 
trading  session,  will  significantly  reduce 
the  potential  for  misuse  of  such 
customer  information.  In  this  regard,  the 
proposal  is  identical  to  rules  on  other 


*  See  Secunties  Exchange  Act  Release  No.  22415 
(September  17.  1985).  50  FR  38600  (approving  File 
No,  4-284). 

•  A  list  of  the  NYSE  rules  subject  to  Exchange 
Rule  476A  procedures  and  the  corresponding  fine 
schedule  is  available  at  the  Commission  and  the 
NYSE.  In  accordance  with  SEC  Rule  19d-l(c)(2). 
fines  in  excess  of  $2.^00  that  are  assessed  under 
NYSE  Rule  478A  are  not  considered  minor  under  the 
minor  rule  violation  plan  and  are  subject  to  the 
current  reporting  requirements  of  section  19(d)(1)  of 
the  Act. 
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optiDP.s  excnanges  to  prevent  the  misuse 
of  customer  order  information* 

Section  6(b)(6)  of  the  Act  requires  that 
the  rules  of  the  Exchange  provide  that 
its  members  be  appropriately 
disciphned  for  violations  of  the  Act  the 
rules  and  regulations  thereunder,  and 
the  Exchange's  rules.  The  Commission 
believes  that  the  requirements  of  Rule 
758(b]fii)(A)  are  objective  in  nature  and 
that  violations  of  the  rule  are  easily 
verifiable.  Accordingly,  violations  of  the 
rule  lend  themselves  to  the  use  of  the 
fine  schedule  set  forth  in  Rule  476A.  In 
addition,  if  the  Exchange  determines 
that  a  violation  otherwise  covered  by 
the  plan  is  not  minor  in  nature,  it  may 
proceed  instead  with  a  disciplinary 
proceeding  under  NYSE  Rule  476  and 
impose  other  more  serious  sanctions. 
Accordingly,  the  Commission  believes 
that  including  NYSE  Rule  758(b)(ii)(A)  in 
the  minor  rule  violation  plan  will  result 
in  appropriate  discipline  to  members  for 
violations  of  the  rule. 

Section  6{b)(7}  of  the  Act  requires  the 
rules  of  the  Exchange  to  "provide  a  fair 
procedure  for  the  disciplining  of 
members  and  persons  associated  with 
members  *  *  '."  As  noted  in  previous 
Commission  orders  regarding  NYSE 
Rule  476A,'  because  the  minor  rule 
violation  plan  provides  procedural  rights 
to  persons  who  are  fined  and  permits 
disciplined  persons  to  contest  the 
Exchange's  imposition  of  the  fine  and 
request  a  full  disciphnary  hearing,  the 
proposal  provides  a  fair  procedure  for 
the  disciplining  of  members  and  persons 
associated  with  members,  consistent 
with  sections  6(b)(7)  and  6(d)(1)  of  the 
Act. 

Section  19(d)(1)  of  the  Act.  among 
other  things,  requires  the  Exchange  to 
file  prompt  notice  with  the  Commission 
of  any  final  disciplinary  action  it 
imposes  on  any  member.  As  described 
above,  however,  Rule  19d-l(c){2) 
permits  SROs  to  establish  minor  rule 
violation  fine  plans  whereby  an  SRO 
may  designate  rule  violations  as  not 
"final"  and  report  these  minor  rule 


violations  on  a  periodic  basi«,  instead  of 
on  an  immediate  basis.  The  Commission 
has  reviewed  the  proposed  addition  to 
the  plan  and.  for  the  reasons  stated 
above,  finds  that  it  is  consistent  with  the 
public  interest  and  the  protection  of 
investors.  Therefore,  the  Commission 
finds  that  the  proposal  is  consistent  with 
section  19(d)(1)  of  the  Act  and  that 
sanctions  imposed  for  unadjudicated. 
minor  violations  of  Rule  758(b)(ii)(A) 
pursuant  to  the  NYSE's  minor  rule 
violation  plan  may  be  reported  on  a 
quarterly  rather  than  immediate  basis. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  and  Rule  19d- 
1(c)(2)  under  the  Act.*  that  the  proposed 
rule  change  (File  No.  SR-NYSE-91^12)  is 
approved. 

For  the  Cooimission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFaiiand, 
Deputy  Secretary. 
(FR  Doc.  92-8136  Filed  4-8-92:  8:45  am) 

BtLUfKS  CODE  lOIO-OI-M 


•  See.  eg .  American  Stock  Excharnje  Rule  950(c) 
dod  Chicago  Board  Options  Exchan^  rule  B.S. 

'  See  Secunties  Exchange  .\ci  Release  No.  22490 
(October  Z  1983 1.  SO  FR  41064  iorder  granting 
accelerated  approval  to  File  .No.  SR-NYSE-B5-30I; 
No  23104  (April  11. 1986).  51  FR  13307  (approving 
File  No.  SR-NYSE-86-12);  No.  24985  (October  5. 
19er).  52  FR  41&43  (approving  File  No.  SR-NYSE-e6- 
21).  No.  25763  (May  27. 1986).  53  FR  20925 
(approving  File  No.  SR-NYSE-87-10):  No.  27702 
(February  IZ  1990).  55  FR  6139  (approving  pilo<  ol  5 
rrjjes  until  October  5. 1990.  File  Na  SR-NYSE-90- 
04);  No.  27878  [Apnl  4. 1900).  55  FR  13345  (approvmg 
File  No.  SR-NYSE-89-44);  No.  28003  (May  &  1990). 
55  yV.  20004  (approving  File  No.  SR-NYSE-9O-09I; 
No.  28505  (October  2.  1990).  55  FR  41268 
Ipernanently  approving  File  No.  SR-NY'SE-90-04). 
No  28995  (March  21. 1991).  56  FR  12967  (approving 
File  No  SK-N'YSE-91-04) 


(Rel.  Na  IC-18645;  811-3298] 

Chestnut  Street  Casn  ir  jnd,  Inc4 
Application  for  Deregistration 

April  3,  1992. 

agency:  Secrurities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT  Chestnut  Street  Cash  Fund. 
Inc. 

R-iFVAN-  a--  section:  Section  8(f). 
SuWM/,Hv  Of  application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FlUNQ  date:  The  application  on  Form 
N-8F  was  filed  on  October  18. 1991  and 
amended  on  December  24. 1991  and 
March  26. 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  wib  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personnally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  28. 1992  and  should  be 
accompanied  by  proof  of  service  on 
apphcant.  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 


•  15  U.S.a  7aa(bM2)  (1968)  and  17  CFR  240.19d- 
l(c)i2|  (1989). 

■  17  CFR  200  30-3(a)(12|  (1900). 


of  the  unter  s  interest  the  reason  for 
the  request,  and  the  issues  rcnte<:tod. 
Persons  may  request  notification  of  a 
hearing  by  writing  ;o  the  SF-C's 

ADDRESSES;  S^.■(:re^3^>•.  SEC;  4.W  Fifth 
Street.  .NW..  Washington.  UC  20.^49. 
Applicant.  3  Radnor  Corpor.ite  Center. 
100  Mat-sonford  Road.  R.idr/i'-  PA. 
19087. 

FOR  FURTHES  INFORMATION  CONTACT: 
Nicholas  D.  Th.omas,  Staff  .\ttomey,  at 
(202)  504-2263,  or  Elizabeth  G. 
Osterman.  Branch  Chief,  at  (202)  272- 
3016.  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  (NFORMftTlON:  The 

foilowing  IS  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  Maryland 
corporation  and  an  open-end  diversified 
management  investment  company 
registered  under  the  Act.  On  October  23. 
1981.  apphcant  filed  a  notification  of 
registration  on  Form  N-8A  pursuant  to 
section  8(a)  of  the  Act.  On  October  26 

1981.  applicant  filed  a  registration 
Statement  on  Form  N-1  under  the 
Securities  A.:t  of  1933.  The  registration 
statement  became  effective  on  June  17, 

1982,  and  applicant's  initial  public 
offering  commenced  on  or  about  July  1, 
1982. 

2.  In  August  1P91,  applicant  was 
notified  by  Provident  National  Bank 
("PNB"),  its  sole  shareholder  through 
two  nominee  accounts,  that  PNB  had 
decided  to  discontinue  its  use  of 
applicant  as  its  money  market  fund,  and 
that  it  intended  to  redeem  all  of 
applicant's  shares  (the  "Shares")  held  in 
those  accounts  beginning  the  first  week 
of  September  1991.  All  of  the  Shares 
were  redeemed  by  the  close  of  business 
on  September  13, 1991. 

3.  Following  the  redemption  of  the 
Shares.  appUcant  retained 
approximately  $39,512  to  pay  its 
liabilities.  In  addition,  applicant  has  a 
contingent  asset  consisting  of  a  claim 
pending  in  the  Commonwealth  Court  of 
Pennsylvania  for  a  refund  of  foreign 
franchise  taxes  paid  to  the 
Commonwealth  of  Pennsylvania  for 
1987.  If  the  claim  is  successful,  applicant 
will  be  entitled  to  a  refund  of 
approximately  S9000.  plus  interest. 

4.  On  September  16,  1991,  applicant's 
board  of  directors  authorized  the 
payment  of  all  of  applicant's 
outstanding  obiigations  and  liabilities 
from  reser%'ed  assets,  the  disposition  of 
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any  assets  remaining  after  the 
satisfaction  of  all  of  applicant's 
obligations  and  liabilities,  and  the 
dissolution  of  applicant  under  Maryland 
law  after  the  applicants  request  for 
deregistration  had  been  granted 

5.  Based  on  an  analysis  presented  to  it 
by  its  officers,  applicant's  board  of 
directors  concluded  that  the  retained 
assets  would  be  sufficient  to  pay  its 
accrued  expenses,  including  expenses  to 
be  incurred  in  connection  with 
applicant's  winding  up  and  dissolution. 
If  the  estimate  of  such  liabilities  proves 
to  be  too  low,  applicant  intends  to  pay 
first  its  liabilities  to  creditors  other  than 
its  adviser  and  administrator  and  their 
affilitates.  If  any  assets  remain  after  the 
satisfaction  of  all  of  applicant's 
obligations  and  liabilities,  applicant's 
board  of  directors  intends  to  pay  the 
excess  pro  rata  to  persons  who  were 
shareholders  on  September  13,  1991,  the 
last  date  on  which  the  applicant  had 
shareholders. 

6.  As  of  the  time  of  filing  the 
application,  applicant  had  no 
shareholders.  Applicant  has  no  assets 
other  than  those  described  in  paragraph 
3.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding 
other  than  ihe  claim  described  in 
paragraph  3.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFaHand, 
Deputy  Secretary. 

[FR  Dor;  92-8241  Filed  4-8-92;  8:45  am] 
BILUNG  CODE  8010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  March 
27, 1992 

The  following  Ag.'-eements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414  Answers  may  be  filed  within  21 
days  of  date  of  filing. 
Docket  dumber:  48070. 
Date  filed:  March  25, 1992. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  Mail  Vote  556  (TC2  PEX  fares 

from  Europe  to  Mideast), 
Proposed  Effective  Date:  April  20, 1992, 
Docket  Number:  48072. 
Date  filed:  March  27,  1992. 
Parties:  Members  of  the  International 

Air  Transport  Association. 


Subject:  Mail  Vote  557  (.'Xmrnd  rounding 

units  for  Ecuador). 
Proposed  Effective  Date:  April  15. 1992. 
Phyllis  T.  Kayior, 

t  '^ ,  ( '.  Documentary  Services  Division. 
iFR  Doc.  92-8109  Filed  4-8-92:  8:45  am) 

BILUNG  COO€  4910-62-*l 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
March  27,  1992 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Ntodify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process 
the  application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number:  48060. 

Date  filed:  March  23, 1992. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  20. 1992. 

Description:  Application  of  Ghana 
Airways  Corporation,  pursuant  to 
section  402  of  the  Act  and  subpart  Q 
of  the  Regulations  applies  for  a 
foreign  air  carrier  permit  authorizing 
service  from  Accra,  Ghana  to  New 
York,  New  York  on  a  twice  a  week 
basis,  and  on  a  three  time  weekly 
basis  during  peak  periods.  The  service 
is  to  be  scheduled  and  chartered 
passenger,  and  freight/mail  service. 

Docket  Number:  48063. 

Date  filed:  March  24, 1992. 

Due  bate  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  21, 1992. 

Description:  Application  of  Air 
Margarita,  C.A.,  pursuant  to  section 
402  of  the  Act  and  subpart  Q  of  the 
Regulations  seeks  authority  to  provide 
scheduled  passenger,  cargo  and  mail 
transportation  between  points  in  the 
United  States  and  points  in 
Venezuela. 

Docket  Number:  48066. 

Date  filed:  March  24, 1992. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  21, 1992. 

Description:  Application  of  HCL 
Aviation,  Inc.  d/b/a  AV  Atlantic, 
pursuant  to  section  401  of  the  Act  and 


subpart  Q  of  the  Regulations,  applies 
for  issuance  or  amendment  of  its 
certificate  of  public  convenience  and 
necessity  authorizing  AV  Atlantic  to 
provide  scheduled  transportation  of 
persons,  property  and  mail  from  (1) 
any  point  in  the  United  States,  its 
territories  and  possessions,  to  any 
other  such  point  in  the  United  States, 
and  (2)  from  any  point  in  the  United 
States  on  one  hand,  to  a  point  or 
points  in  the  following  countries,  on 
the  other  hand:  Aruba,  Barbados, 
Belgium,  Costa  Rico,  Dominican 
Republic.  El  Salvador,  Ireland, 
Jamaica,  Luxembourg,  The 
Netherlands,  Trinidad  and  Tobago. 

Docket  Number:  48069. 

Date  filed:  March  25, 1992. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  8, 1992. 

Description:  Application  of  Continential 
Airlines,  Inc.,  pursuant  to  section  401 
of  the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  an 
amendment  to  its  certificate  of  public 
convenience  and  necessity  for  Route 
29-F  authorizing  Continental  to 
provide  Scheduled  foreign  air 
transportation  of  persons,  property 
and  mail  between  points  in  the  U.S. 
and  points  in  Colombia.  Continental 
also  requests  the  right  to  combine 
service  at  the  points  on  this  route 
segment  with  service  at  other  points 
Continental  is  authorized  to  serve  by 
certificates  or  exemptions,  consistent 
with  applicable  international 
agreements. 

Docket  Number:  48071. 

Date  filed:  March  26, 1992. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  23, 1992. 

Description:  Application  of  Haiti 
National  Airlines,  pursuant  to  section 
402  of  the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  a  foreign  air 
carrier  permit  to  operate  scheduled 
and  charter  air  services  carrying 
passengers,  cargo  and  mail  between 
the  United  States  and  Haiti. 

PbylUs  T.  Kaylor. 

Chief  Documentary  Services  Division. 

(FR  Doc.  92-8188  Filed  4-8-92;  8:45  am] 

B\..iHQ  COOC  «10-62-«l 


Federal  Aviation  Administration 

Indei  of  Adrninistrator  8  Decsions  and 
Orders  In  Civil  Penalty  Actions, 
Publication 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
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\m    m   '    r>>;irsday,  Apnl  9.  1992  /  Notices 


ACTiO*r  Notice  r  f  Diiblication. 


sumuaay:  This  notice  constitutes  the 
required  quarteriy  publication  of  an 
index  of  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  The 
FAA  IS  pubhshmg  an  index  by  order 
n.i";ner,  a  »ub]ect-matter  index  and 
case  digests  tha:  contain  identifying 
information  about  the  final  decisions 
and  orders  issued  by  the  Administrator. 
These  indexes  and  digests  will  increase 
the  pubtic's  awareness  of  the 
Administrator's  decisions  and  orders 
and  will  assist  litigants  and 
practitioners  in  their  research  and 
review  of  decisions  and  orders  that  may 
have  precedential  value  in  a  particular 
civil  penalty  action.  Publication  of  the 
index  by  order  number  ensures  that  the 
agency  is  in  OMnpliance  with  statutory 
indtxina  requiremer.N 

FOB  FURTMER  INFORMATION  CONTACT" 

jdmes  S  Di'.irTdn,  As^i^Mr"  (.  "  • 
Counsel  for  Li'igrition  f  AGC-4()0j, 
Federal  Aviatur.  Administration.  701 
Pennsylvania  .Avenue  NW.,  suite  925, 
VvVfshing'nn  DC  20b04;  telephone  (202) 

suppi^MEWTARY  information:  The 
Aommistrative  Procedure  Act  requires 
Federal  agencies  to  maintain  and  make 
availaWe  for  public  inspection  and 
copying  current  indexes  that  contain 
identifying  information  as  to  those 
materials  required  to  be  made  available 
or  published.  5  U.S.C.  552ta)(2).  In  a 
notice  issued  on  July  11,  1990.  and 
published  in  the  Federal  Register  (55  FR 
29148:  July  17.  1990!  the  FAA  announced 
the  public  availability  of  several  indexes 
and  summaries  that  provide  identifying 
information  about  the  final  decisions 
and  orders  issued  by  the  Administrator 
pursuant  to  the  FAA's  civil  penalty 


assessment  authority  and  the  rules  of 
practice  governing  hearings  and  appeals 
of  civil  penalty  actions.  14  CFR  part  13, 
subpart  G.  The  FAA  maintains  an  index 
of  the  Administrator's  decisions  and 
orders  in  civil  penalty  actions  organized 
by  order  number  and  containing 
identifying  information  about  each 
decision  or  order.  The  FAA  also 
maintains  a  subject-matter  index,  and 
digests  organized  by  order  number  of 
the  Administrator's  final  decisions  and 
orders  in  civil  penalty  cases.  In  a  notice 
issued  on  October  26,  1990,  the  FAA 
published  the  indexes  and  digests  herein 
described  for  all  decisions  and  orders 
issued  by  the  Administrator  through 
September  30. 1990.  55  FR  45984; 
October  31. 1990.  The  FAA  announced 
in  that  notice  that  it  would  publish 
supplements  to  these  indexes  and 
digests  on  a  quarterly  basis  (i.e.,  in 
January.  April,  July,  and  October  of  each 
year).  Only  the  subject-matter  index  will 
be  published  cumulatively.  Both  the 
order  number  index  and  the  digests  will 
be  non-cumulative. 

In  a  notice  issued  on  January  25, 1991. 
the  FAA  published  the  first  supplement 
to  the  indexes  and  digests  herein 
described,  which  included  the  decisions 
and  orders  issued  by  the  Administrator 
from  October  1. 1990  through  December 
31. 199a  56  FR  4886;  February  6. 1991.  In 
a  notice  issued  on  May  1, 1991,  the  FAA 
published  the  second  supplement,  which 
included  decisions  and  orders  issued  by 
the  Administrator  from  January  1, 1991 
through  March  31. 1991.  56  FR  20250; 
May  2. 1991.  In  a  notice  issued  on  July  3, 
1991,  the  FAA  published  the  third 
supplement,  which  included  decisions 
and  orders  issued  by  the  Administrator 
from  April  1. 1991  through  June  30. 1991. 
56  FR  31984;  July  12. 1991.  In  a  noUce 


issufd  on  Octobers.  1991.  the  F.A.\ 
publishod  the  fourth  supplement,  which 
included  derisions  and  orders  issued  by 
the  .Administrator  between  Ju!>  1,  1!W1 
and  September  30, 1991.  56  FR  51735; 
October  15.  1991.  In  a  notice  issued  on 
January  13. 1992.  the  F.AA  published  the 
fifth  supplement,  which  included 
decisions  and  orders  issued  by  the 
Adminis'rator  between  October  1,  1991 
and  December  31.  19^-1   5"  F'R  2299. 
January  21   1992 

As  noted  at  the  beginning  of  each  of 
these  docurrents.  these  indexes  and 
digests  do  not  constitute  legal  authoritj, 
and  should  not  be  cited  or  reHed  upon 
as  such.  The  indexes  and  digests  are  not 
intended  to  serve  as  a  substitute  for 
proper  legal  research.  Pa-f-ties.  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context.  The 
Administrator's  final  decisions  and 
orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  a!!  F,\,A  legal  offices.  (The 
addresses  of  the  FA.A  legal  offices  are 
listed  at  the  end  of  this  notice.) 

Civil  Penalty  Actions 

Decisions  and  Orders  Issued  by 
.Administrator 

Index  by  Order  Sumber 

(This  supplement  includes  decisions  and 
orders  issued  by  the  Administrator  from 
January  1  1992  through  March  .Tl   19^2  ] 

Thi«  index  does  not  constitute  legal 
authority,  and  should  not  be  cited  or  relied 
upon  as  such.  This  index  is  not  intended  to 
serve  as  a  substitute  for  proper  legal 
research.  Parties,  attorneys,  and  other 
interested  person.^  should  always  consult  the 
full  text  of  the  Administrator's  decisions 
before  citing  them  in  any  context. 


OrtJer  No.  fsennc*  dtM) 


Name  and  (locket  No. 


Regulations  discussed  {14  CFR) 


92-'  :i.'9.»1 

32-2  i'   8.'9?5 

92-3  ll   9  i2) 

92-«  (1/14/92) 

92-5(1/15/92) „. 

92-6(1/24/92) 

92-7  (1/31/92) 

92-8  (1/31/92) 

92-3(2/6/92) 

92-10  (2/6/92J. 


92-11  (2/7/92) 

92-12(2/14/92).... 
92-13(2/21/92).... 
92-14  (2/28/92).... 
92-15  (3/10/ 98).._ 
92-16  (3/10/92).... 
92-17  (3/1 0/«2)_ 
92-18  (3/11/S2)_. 
92-19  (3/11/92).... 
92-20  (3/11/92).... 
92-;;  1  (3/20/92).... 
92-22  (3/20/92).... 
92-23  (3/20/92).... 


Michael  John  Costello.  CP89WP0351 ... 

Nort)«rt  G.  Kollef,  CP89eA0338 

Jane*  Parii.  C:P90EA0133 

' '  'a  •-     ^ines,  CP89NM0415 

'  -■■^•A  a-  _ines,  CP90-"0019 1_ 

:-er  r»s  f   Ro<t>get3.  CP91AL0278. 

Moy  A9st,  CP91NM0192 

John  Watluns.  CP91EA0270 


WHIiarr  R  Gnffm,  CP90S00349 _ _ 

-IjQrt     .-'imrted,  Inc  CP90NE0138 

;    •%;»,'!.:  R.  AUin,  CP91S00048 

.'-    ;..  ^-xietto,  CP9OGL0ie5 „ 

'  -  •?  i  •  unes.  Inc.  CP89NE0360 

■  ■,•   :.!->"«     enters,  88-1 68(HM) 

a,--a.  -    ^  :v,man,  CP91SO0365 

'.'    -3-  -  award  Wendt.  CP89GL0094  _. 

Saiva-orp  GiuWrida.  CP91EA028C„ 

RiC-ar  1  Barger   CP90WP0183 

Cart!  .<y^,w  CP90AL0295 

'  -  -J  -       -*'s   CP89SW0411.  CP89SW0413. 

W*-aj  vJjfwera.  CP91WP02e6 

Derta  A»  Unas.  CP91SO0140 

Delta  Ajt  Lines.  CP91SO0126 


13  16(b)  ax)  (1).  13.211(6);  13  2'9,  13  2.52:8)    I3?33(atafv) 
(cj 

13.228(a).  13.231(1)).  13-233(d)  and  («).  91  Sia)  ti98«) 

10e.5<a)f11 

13.233;  '  3  23S 

9V9.  91  75(a),  91  87(h)  (1988). 

13.211(e);  13  218(d) 

393,  91  29(a)  (1989);  135/25(a)(2). 

13^33(C).  (d)(2) 

ioe.5(a)(i) 

13.233<c),  (d)(21 

13.233(ri) 

13.233(a),  (c).  (d)i') 

13.211(9);  13  232(d).  13.233(d)(2). 

13.233(0.  W) 
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Oder  No.  (service  date! 


92-24  (3/20/921  ... 

92-25  {3  20 .'92).... 
92-26  (3  20/92)... 
92-27  i3  ?4/92).... 


N«n>e  and  dockel  No. 


Detla  Aif  Lt-ves  CPS'SO03f?5 

1  Delta  Aff  Linog  CP9iSC)04ie        .....Z 

Detta  Ajf  Linos,  CJ^S&SOOOTS 

M!:;haei  Fawa'd  Vvt>fKit,  CP(*GcO<:>M 


R«guia«ont  diacuMMl  (14  CFR) 


13.233<h) 


Civil  Penalty  Aclions 

Decisions  and  Orders  bsupd  bv  ihe 
Administrator 

Subject  Mattf"  Ir.Je.x 

(This  cumulative  index  includes  all 
decisions  and  ordprs  issued  by  the 
Administrator  as  of  March  31  19<?2.) 


This  index  does  not  conshtute  legal 

;'i'K  ''>   r.r.ii  H^-M;ld  not  be  cited  or  relied 
I- y'Ui  ., !,  s u  I  i:    i  .M >.  index  is  not  intended  to 
St.'  -♦'  ris  a  substitute  for  proper  legal 
rtsca.-.-ii  Parting  sUomeys.  and  other 


full  text  of  the  Administrator's  decisions 
before  citing  them  in  any  context. 


intert- < 


-|1  p^rsi 


should  always  consult  the 


Administrative  Law  Judges — Power  and  Authority: 

Continuance  of  hearing gi-n    Continental  Airlines. 

Credibility  findings „. 90-21    Carroll;  92-3    Park. 

Default  Judgment 91.51    Continental  Airlines. 

Discovery „ ..._ „ _ g^^    American  Airlines:  91-17    KDS  Aviation:  91-54    Alaska  Airlines. 

(^ranting  extensions  of  time „ „ 90-27    Gabbert. 

Initial  Decision 92-1    Costello. 

jurisdiction 9o_20    Degenhardt:  90-33    Cato:  92-1    CosteHo. 

Sanction.. go.37    Northwest  Airlines:  91-54    Alaska  Airlines. 

Vacating  initial  decision „ 90-20    Degenhardt. 

Aircraft  Maintenance 9o_ii    Thunderbird  Accessories;  91-8    Watts  Agricultural  Aviatioa 

Aircraft  Records: 

Aircraft  Operation 91^     ;..    .  «  Agricultural  Aviation. 

Maintenance  Records „ 91  ^     w  ,ts  Agricultural  Aviation. 

'teilnwtc.cs   __ p.  ^     v^i'ts  Agricultural  Aviation 

A.riT.en. 

?''°*' ■■"•■••■■: -  91-12  &  91-31    Terry  &  Menne;  92-8    Watkins. 

rT      1^'/,^^^" - ^-"  *  ^-3^     Terry  &  Memie;  92-8     Watkins. 

Follow  ATC  Instruction 91.12  &  91-31    Terry  &  Menne;  92^    Watkins. 

A;r  Oppratior.s  A.'-f-ri  \\0\\  \ 

/Xir  Carrier  Responsibihiies 90-19    Continental  Airlines;  91^3    Delta  Air  Unes. 

Airport  Operator  Responsibihties „...  90-19    Continental  Airlines;  l91-»    AiT)ort  OperatorJ;  91-18    |Aiiport  Operator); 

91-40    [Airport  OperatorJ;  91-41    (Airport  Operator):  91-68    [Airport  Opera- 

^***?j^PJf y- •• " 91-4    [Airport  Operator);  91-33    Delta  Air  Lines. 

r^y""""  ™ - 90-19    Continental  Airlines;  91-4    (Airport  Operator);  91-58  (Auport  Operator). 

txclusive  Areas 90.19    Continental  Airlines:  91-4    [Airport  OperatorJ;  91-58  (Airport  Operator! 

Airport  Security  Program  (ASP):  i      r  r  1  \      v         y  \ 

Compliance  with _ 91.4    [Airport  Operator);  91-18    (Airport  OperatorJ:  91-40  (Airport  OperatorJ; 

91-41     [Airport  Operator!;  91-58    [Airport  Operator). 
Airports  •      r  r  1 

Airpo^  Oppr.    .r  Rr.ponsibilities 90-12    Continental  Airiines;  91-4    [Airport  OperatorJ;  91-18    [Airport  OperatorJ. 

91-40    [Airport  OperatorJ;  91-41    (Airport  OperatorJ:  91-58    (Airport  Opera- 
tor]. 

Ai:  Traff)c  Control  fATC): 

Error  as  mitigating  factor 91-12  &  91-31    Terry  &  Menne. 

Error  as  exonerating  factor _ 91-12  »  91-31     Terry  A  Menne. 

Ground  Control „ 91.12    Terry  *  Menne. 

Local  Control „ _„ „ 91.12    Terr.  S  N'. -me. 

Tapes  A  Tra.nscripts „ „...  91.12    Terr,  *  Mtnne. 

^'™""'}^"^'''  „ 91^    VVatts  Agricultural  Aviation:  92-10    Flight  Unlimited. 

Amicus  Curiae  Briefs 90.2s    Gabbert. 

Appeals  (See  also  Timeiiness,  Ma;!ing  Rule): 

Briefs.  Generally „ 89-»    Metz;  91-45     Park;  92-17    Ciuffrida:  92-19    Comwali 

Additional  Appeal  Brief  Court  of  Appeals,  appeal  to    92-.1    Park 
[See  Federal  Courts). 

C;ood    Caust       for    Late-Filed    Brief    or    Notice    o'  vv ->  \!,  •.     y(V-27    Gabbert;   90-39    Hart;   91-10    Graham;  91-24     Esau;   91-48 

,   -^Ppesi  U,  :d'  -PI   W^  A  Q2-1  Costello:  92-3    Park;  Giuffrida    92-17. 

Mootness  of  Appeal 92  P  ("-'rin 

Motion  to  Vacate  construed  as  a  brief 91    11  f  ;iir':npntal  Airhnes. 

Perfecting  an  Appeal  Appeal  perfected 92-17  GiufTnda;  92-19    Cornwall. 

Extension  of  Time  for  (good  cause  for) 89-8  Thunderbird  Accessories;  91-28    Britt  Airways:  91-32    Baigen;  91-26    Britt 

A'rw.n'   ai  -  V      Costello, 
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Notices 


Failure  to. 


89-1     Gressani;     89-7    Zenkner     9r^V.     Thunderbird     Accessor.ps      '^-'^  ^ 
Adams:    90-39    Hart;    91-7    Perdue;    91-10    Graham.    91-20    Bar«.n_     m-43 
Delta  Air  Lines;  91-M    Delta  Air  Lines;  91^6    Delta  Air  Lines;  9H 
Air  Unes;  92-11     Alilin;  92-15    Dillmar,  <»;-lS     Bargen. 

89-»    Metz:  90-27    Gabbert;  91^5     Park,  92-7     West;  92-17     Giuffnda. 


Delta 


S^'^rrVa.yF;iS»«-^.Sp"^.;;--  -r  .si"^--t]l^:^'L,.,,.:9=-. 


Timeliness  of  Notice  Of  Appeal . 
Withdrawal  of. 


90-5 


"Attempt  

\';omey  Fees  (See  EAIA) 

Av;ation  Safety  Reporting  System ^3^ 

Bankruptcy 

Civil  Air  Security  National  Airport  Inspection  Program 

ICASNAIP). 
Civil  Penalty  Amount  (See  Sanction) 

?T!^fr^!::'^l^^:^'::i ^ «-  »„..  *,„»!,..,  a.,.,,o„. 


90-3    Metz;90-39    Hart;  91-50    Costello;  9Z-7     West. 

89-2    Uncoln-Walker.   89-3    Sittko;   90-4    Nordrum; 
baahian;  90-7    Steele;  90-8    Jenkins;  90-9    Van   Zandt; 
Miller   90-28    Puleo:  90-29    Sealander   90-30    Steidinger; 
90-40  &  90-41,  Westair  Commuter  Airlines;  91- 

S^ry  S-Ts  Kreamer;  91-14  Swanton;  91-15  Knipe;  91-16  Lopez  91-19 
Cer  91-21  Britt  Airways;  91-22  Omega  S.Hcone  Co  :  91-23  Contmental 
Ses  Inc.;  91-25  Sanders;  91-27  Delta  A-r  Lines  91-28  Con'mcntal  Air- 
lines; 91-29  Smith;  91-34  GASPRO;  91-3S  ^\--'>^«'^=  ^-'-'f  "^J/J'^i^!' 
37  Vereen;  91-39  America  West;  91-»2  Pon>  Express.  91-49  Shiejds  91-56 
Mayhan  91-57  Britt  Airways;  91-59  Gnff.n;  91-^  Bnnton;  92-2  Keller.  92- 
rDelta;92-6  Rothgeb;  92-12  Bertetto;  92-20  Delta;  92-21  Cronberg;  92-22 
Delta;  92-23    Delta;  92-24    Delta;  92-25    Delta;  92-26    Delta. 

89-5    Schultz. 


Sussman;   90-6    Da- 

90-13     ODp!!:   90-14 

90-34     D     A.iams: 

Nestor.   91-5     Jones.  91-6 


Hart;  91-12    Terry  4  Menne. 
91-2    Continental  Airlines. 

91-4    (Airport  Operator);  91-18    [Airport  Operator);  91-40 
91-41     (Airport  Operator);  91-58 


[Airport  Operator): 


[Airport  Operator) 


Collateral  Estoppel 

Complaint: 

Complainant  Bound  By 5*^*" 

Failure  to  File  Timely  Answer  to 90-3 

Timeliness  of •• - ^~^] 

Waiver  of  failure  to  properly  request  hearing 91-51 

Compliance  &  Enforcement  Program  (FAA  Order  No.    89-5 
2150.3A). 
Sanction  Guidance  Table - 69-5 


Webb:  91-53    KoUer. 
Metz:  90-15    Playter. 

Hagwood. 

Hagwood. 
Schultz:  89-6    American  Airlines;  91-38 


Schultz; 


Lewis:  92-5 


90-23    Broyles; 
Delta  Air  Lines. 


Esau:  92-5    Delta  Air  Lines. 
90-33    Cato:    90-37    Northwest    Airlines:    91-3 


Concealment:  ' 

Of  Weapons - ^9-5 

Consolidation  of  Cases 90-12 


Schultz. 
Continental  Airlines;  90-18 
lines. 

Continuance  of  Hearing 90-25    Gabbert. 

Corrective  Action  (See  Sanction) 
Credibility  of  Witnesses: 

Deference  to  AL) 

Expert  witnesses 

Deliberative  Process  Privilege - 89-* 


Continental  Airlines;  90-19    Continental  Air- 


90-21 
90-27 


Park. 


Carroll;  92-3 
Gabbert. 

American   Airlines:  90-12    Continental 
lines;  90-19    Continental  Airlines. 
Deterrence 89-5    Schultz;  92-10    Flight  Unlimited. 

°  DeSative  Process  Privilege 89^    American   Airlines;  ^12    Continental 

lines;  90-19    Continental  Airlines. 
91-54    Alaska  Airlines. 


Airlines;  90-18    Continental   Air- 


Airlines:   90-18    Continental   Air- 


Depositions  

Notice  of 91-54 

Failure  to  Produce -^ 90-18 

91-17 


:^: 


Sanctions  for 

Due  Process: 

Before  finding  a  violation 90-27 

Violation  of — 89-6 

EAJA: 

Adversary  Adjudication —..'• 90-1/ 

Further  proceedings 91-52 

Prevailing  party 91-52 

Substantial  justification 91-52 

Extension  of  Time: 

By  Agreement  of  Parties 89-6 

Dismissal  by  Decisionmaker 89-7 

"Good  Cause"  for 89-6 

Objection  to - 89-8 


Alaska  Airlines. 
Continental  Airlines: 
KDS  Aviation:  91-54 


90-19    Continental  Airlines.  91-17 
Alaska  Airiines. 


KDS  Aviation. 


Gabbert. 
American  Airlines;  90-12 


Who  may  grant. 


90-27 


Federal  Courts 92-7 

Federal  Rules  of  Civil  Procedure..- 91-^7 

Final  Oral  Argument 92-3 


Wilson:  91-17 
KDS  Aviation. 
KDS  Aviation. 
KDS  Aviation. 


American  Airlines. 
Zenkner  90-39    Hart. 
Thunderbird  Accessories. 
Thunderbird  Accessories. 

Gabbert. 
West. 

KDS  Aviation. 
Park. 


Continental  Airlines:  90-37    Northwest  Airlines. 
KDS  Aviation:  91-52    KDS  Aviation. 
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KirfcirT.s  ,See  VVpapn'-c! 
Cans  iStf  V,  eapons! 

Hazardous  Maienais  Tsansp  Act    

l;Vt'r**(Tenre  with  crewmembers 

Ir.k'j^jcutorj'  Appeal 

Internal  FAA  Policy  (k/or  JVtk i  (iure» _.., 

Jurisdiction: 

After  initial  decision „.. 

S50.000  Limit  for  Civil  Penalty _ 

NTSB 

Knowiedae    (See    a'sr    VVcarors    V"'.  ■.^•;or 

cvated  Weapon 
Laches  (See  Unreasonable  Delay)  Mailing  Rule 

Overnight  express  delivery 

Maintenance  (See  Aircraft  Maintenance)  Maintenance 

Manual. 
Mootness; 

Apj^ea!  dismissed  as  moot  afu-r  (  n-rj-';,  n»  v\"'"ui'Hwn.. 

X.'.lijnai  .Aviation  Safety  Irispection  F'^  .w.'   -n  i\A^^:i  ; 

National  Transportation  Safety  Board. 

Administrator  not  bound  by  NTSB  case  law...„ 

Lack  of  jurisdiction _ 

Notice  of  Proposed  Civil  Penalty 

Initiates  Action  ...„ „ 

Withdrawal  of _ 

"Operate" 

Oral  Argument: 

Determination  by  Administrator  to  hold 

Instructions  for _ „ 

Order  Assessing  Civil  Penalty; 

Appeal  from 

Withdrawal  of 

Passenger  Misconduct 

Penalty  (See  Sanction) 
P'oof  &  Evidence: 

Affirmative  Defense „ _ i...._ 

Burden  of  Proof 

Circumstantial  Evidence 


Credibility  (See  Administrative  Law  Judges;  Credibil- 
ity of  Witnesses) 

Criminal  standard  rejected 

Preponderance  of  evidence 


Presumption  that  message  on  ATC  tape  is  received 
as  transmitted. 

Presumption  that  a  gun  is  deadly  or  dangerous 

?To  Se  Parties 

Special  Considerations 

Prosecutorial  Discretion 


Rpconsideration; 

Denied  by  ALJ , 

Stay  of  Order  Pending., 

Remand 


rVprf:r  Station „ 

Rules  of  Practice  M4  CJ-R  P.."  13.  Subpart  G): 
.•Xppiicability  of  


Challenges  to. 


Effect  of  Changes  in 

Initiation  of  Action..™™.__..___„..._ „_____ __„„... 

Sanction; 

Ability  to  Pay 

Agency  policy; 

ALJ  Bound  by 

Statements  of  i-  v     FA.^  Order  2150.3A.  Sanction 
Guidance  Table,  memoranda  pertaining  to). 
Corrective  Action 

Discovery  (see  Discovery)  Factors  to  consider 

First-Time  Offenders 


!-J(^  !'"      Nur ''^iM  >'    'v,.iiiies 

92 -J  !";. 'K 

i*»  \;- 1."  ,1".  Airline*;  91-54    Alaska  Airlines. 

«H*  \mer'i    n  Airliner  90-12    Continental  Airlines. 

m-'l()  Dt^e*-r..'-;,ir;|-    ;«)-..i3     CatO. 

90-12  Continental  Airlines. 

90-11  Thunderbird  Accessories. 

H'l  3  s<  ■';  ,1 1  '7  wv-.; ■ .-  ru-genhardt 

89-7    Zenkner;  90-3    Metz;  90-11    Thunderbird. 

89-6    American  Airlines. 

90-11    Thunderbird  Acc'essories. 


92-8    Griffin. 

90-16    Rocky  Mountain. 

91-12    Te-rj  »  M.  r;ne. 

90-11    Thunderbird  Accessories:  90-17    Wilson. 

91-8    Continental  Airlines. 

90-17    WUson. 

91-12  &  91-31    Terry  &  Menne. 

9Z-m    Wendt 
92-27    Wendt. 

92-1     Costello. 

89-4    Metz:  90-16    Rocky  Mountain;  90-22    L'SAir. 

92-3    Park. 


92-13    Delta  Air  Lines 

90-26  ft  90-43    Waddell:  91-3    Lewis;  91-30    Delta  Air  Lines. 
90-12    Continental  Airlines:  90-19    Continental  Airlines:  91-9    Continental  Air- 
lines. 


91-12    Terry  &  Menne. 

90-11    Thunderbird    Accessories;    90-12    Continental    Airbnei:   91-12    ft    91-31 

Terry  ft  Menne. 
91-12    Terry  ft  Menne 

90-26    Waddell;  91-30    Trujilla 

90-11    Thunderbird  Accessories;  90-3    Metz 

89-6    American    Airlines:    90-23    Broyles:    90-38    Continental    Airlines:    91-41 
[Airport  Operator). 

89-4    Metz;  90-3    Metz. 

90-31     Carroll;  90-32    Continental  Airlines. 

B9S    American    Airlines:    90-16    Rocky    Mountain;    90-24    Bayer.   91-Sl     tiag- 

w  w.(i   PI    ''■A     A U ska  Airlines;  92-1     Costello. 
«H!     r^>    in-fi    i  Arressories;  92-10    Flight  Unlimited. 

■^1-1 2     Continental  Airiines;  90-18    Continental  Airlines:  90-19    Continental  Air- 

linf  s;  91-17    KDS  Aviation. 
*>-12    rrr-.r.fntal    Xrines;  90-18    Continental  Airlines;  90-19    Continenal  Air 

lines  9<j  21     Ca-r,    S<)-37     Northwest  Airlines. 
ao  ;  1     !  H    .       *  V  ^ .;     tjSAir  90-38    Continental  Airlines. 

°: -9     (.A-:M:r,iT,'.hl  Airlines. 

89-5    Schultz:  90-10    Webb;  91-3    Lewis;  91-38    Esau:  92-10    Flight  UnKmited. 

9(')- 3"      Ni''thwesi   -X  -:  :  v^ 
»<v  19     f  nitinnr;*    A  ihne*;  90-23    Broylcs;  90-33    Cato;  90-37    Northwest  Air- 

Rl   t8    I  \  rp  I't   t  ;    fM    r];  91-40    [Airport  Operator]:  9140    (Airport  Operator): 

"1-41      tAirpc;  t, .'per  ■■or). 
KA  5     Shultr,    tio    3     Broyles,   90-37    Northwest    Airlines;   91-3    Lewis:   W-18 

[.•Airport  Operator);  yi-41     [Airport  Operator);  92-10    Flight  Unlimited. 
89-5    Schultz. 
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Modified 


90-19 
90-23 


J>ilot  Deviation 

Test  object  detection ^\l 

Unauthonzed  access - - 

Weapons  violations 

Screening  of  Persons: 

Entering  Sterile  Areas 

Separation  of  Functions - ,.   _ 


92-10    Flight  Unlimited. 

90-10    Webb;  91-53    Roller. 

89-5    Schultz;  90-11    Thunderbird  Accessories 

limited;  92-13    Delta  Air  Lines. 
92-a    Watkins. 

Continental  Airlines;  90-19 

Continental  Airlines;  90-37 

Broyles;  90-33    Cato;  91-3 


91 


-aa    Esau;  92-10    Flight  Un- 


Continental  Airlines. 
Northwest  Airlines. 
Lewis;  91-38    Esau. 


90-24 


lines: 


Baver 

Continental  Airlines;  90-18    Continental  Airlines;  90-19 

90-21    Carroll;  90-38    Continental  Airlines. 


Continental  Air- 


S.  -ice  (See  also  Mailing  Rule): 

of  NPCP 

Valid  Service 

Settlement..- 

Standard  Security  Program  (SSP) 
Compliance  with 


90-22    USAir. 

92-18    Bargen. 

91-50  &  92-1     Costello. 


Continental  Airlines;  90-19 


90-12    Continental  Airlines;  90-18 

" lines;  91-33    Delta   Air  Lines;  91-55    Continental   Airlines: 

Lines. 

90-31    Carroll;  90-32    Continental  Airlines.  .    ,  ^  ^„ 

• ;;; 39-5    Schultz;  90-2?    Oabbert:  91-18    [Airport  Operator];  91-40 

" tor];  91-58    [Airport  Operator]. 

90-12    Continental  Airlines;  90-18 

lines;  91-9    Continental  Airlines; 
Lines. 

^     t    t    ■  \  f  „„  90-18    Continental  Airlines;  90-19 

Proof  of  violation j.^^^.  g^.^    Delta  Air  Unes. 

90-18    Continental  Airlines;  90-19 


Continental  Air- 
92-13    Delta  Air 


Stay  of  Orders 

Strict  Liability.. 

Test  Object  Detection.. 


Continental  Airlines;  90-19 
91-55    Continental  Airlines: 


[Airport  Opera- 
Continental  Air- 
92-13    Delta  Air 


Sanction — —  • 

Timeliness  (See  also;  Mailing  rule;  Appeals): 

Of  response  to  NPCP 

Of  answer  to  compliant — 

Of  complaint 

Unauthorized  Access: 

To  Aircraft 

To  Air  Operations  Area 


Continental  Airlines;  91-9    Continental  Air- 
Continental  Airlines. 


90-22 

90-3 

91-51 

90-12 

90-37 

91 


USAir. 
Metz;  90-15 
Hagwood. 


Playter. 


Continental  Airlines;  90-19 
Northwest  Airlines;  91-18 
58    [Airport  Operator]. 


Continental  Airlines, 
[Airport  Operator]:  9' 


-AQ    [Airport  Operator]; 


Unreasonable  Delay: 

In  Initiating  Action - ^^ 

Weapons  Violations - °^^ 


Carroll. 

Schultz;   90-10    Webb;   90-20 
90-26    Waddell;    90-43    Waddell; 
91-53    KoUer. 
Concealment  (See  Concealment) - Waddell. 

Fi,.,-„m.  '^'"^'iQ^-::::::::::::::::::  Zi  sKIS  90-20  Deg.nha,d.:  90-23 

91-53    KoUer. 


Degenhardt; 
91-3    Lewis; 


90-23 
91-30 


Broyles; 
Trujillo; 


90-33 
91-38 


Cato; 

Esau; 


Intent  to  commit  vie 


Broyles;  90-26    Waddell;  91-3    Lewis; 


Knowledge: 

of  Weapon  Concealment - •••• •• 

( See  also  Knowledge) - • 

Sanction  (See  "Sanction")  I 

■A;tnesses:  a     o    V 

Absence  of,  failure  to  subpoena 92-3    Hark 

REGULATIONS  Title  14  CFR.  unless  otherwise  noted) 

1.1  (operate) 

13.16 


85-9    Schultz;  90-20    Degenhardt. 


USAir;    90-37    Northwest;    90-38 


13.201.. 
13.202. 
13.203. 
13.204 

13  205 

:  3  2f)6 


91-12  &  91-31    Terry  81  Menne. 

90-16    Rocky    Mountain;    90-22     _-  ^        .    , 

Airlines;   91-9    Continental   Airlines;   91-18    (Airport    Operator] 

wood;  92-1    Costello. 
90-12    Continental  Airlines. 
90-6    American  Airlines. 
90-12    Continental  Airlines;  90-21 


Continental 
91-51     Hag- 


90-20    Degenhardt;  91-17 


Carroll;  90-38    Continental  Airlines. 
KDS  Aviation;  91-54    Alaska  Airlines. 


WfZ,  90-21     Carroll;  91-51     Hagwood. 

"^ ZIZZZZIZZ^. 90-3    Metz;  90-15    Playter.  91-18    [Airport  Operator]. 

92-19    Cornwall.  ,^ 

■" " 89-6    American  Airlines;  89-7    Zenkner,  90-3     SSet7   ;*^-.. 

gories;  90-39    Hart;  91-24    Esau;  92-1     Costelio;  9J-9     Lr 

92-19    Cornwall  ,  ».  , 
90-11    Thunderbird  Accessories;  91-2    Continental  Airlines. 


13.209 
13.210 

13  211 


Thunderbird  Acces- 
;ff  n:  92- 1H    Bargon; 


1  !  212 

*,  ]  2 ;  T 

lJ-2!4 


91-3    Lewis. 
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13,215 
13.218 

13.217 9M  - 

13.218 89-6 


KLJS  Aviation. 
Anerican    Airlines;    90-11 


Thunderbird    Accessories:    90-39    Hart;    92-0 


13.219. 
13.220. 


H  '  ^-    American  Airlines;  91-2    Continental  Airlines;  91-54    Alaska  Airlines. 
H'M^    American  Airlines;  90-20    Carroll;  91-8    Watts  Agricultural  Aviation:  91-17 

KDS  Aviation;  91-54    Alaska  Airlines. 


91-12  &91-M    ToryftMenne. 

90-26    Waddelk  91-4    [Airport  Operator]. 


Carroll. 

Park. 


)Z 

B„-v( 

i 

01  -4!-: 

Pr 

'h,  4:,"" 

9. 

:-:y    ( 

^(■■S 


13.221 
13.222 

13.223 .: 

13.224 

13.225 
13.228 

13.227 90-21 

13.223 ;. 92-3 

13.229 

13.230 9:   l^     (    ^wall. 

13.231 „ y;  3    I  .1  -t. 

13.232 „ „ Btt  ^     Si  •  !j  !z  9(i'2i' 

13.233 . ..._ 8<i^  1      t,n  ssnr  i      B<+ 4 

.Accessories    90;; 
Airhnes,  90-21!     Df 
Continental  A;    nei 

♦  Pardue;  91 -R     W  i't 

Airlines,    U'i-'2     h;- 
Mennp   vn- 

91-4-      I)..' 

tellfi  9;^^3 

18     B,irgf'n 
13.234 90-19     Contir 

Continenta; 
13.235 90-11 

17 

14.01 91-17 

14.04 „ „ _ „ 91-17 

14.05 - — 90-17 

14.20 - 91-52 

14.28 91-52 

39.3 92-10 

43.9 „ 91-8 

43  13 K>  1! 

43.15 90-25 

91.8  (91.11  as  of  8/18/90) „ 92-3 

91  9  (91  13  as  of  8/18/90) „ „ 90- r>     r 

91  29  (91  7  as  of  8/18/90) 91-8     W 

91.75  (91.123  as  of  8/18/90) _ 91-,;  *i  ' 

91.79  (91,119  as  of  8/18/90) „ „ 9(V  ;  5     p:,n  i.r 

91.87  (91.129  as  of  8/18/90) „ 91-12  S  91    > ; 

91.173  (91.417  as  of  8/18/90)'. „ 91-8     V\  a!!s  \i 

107.1 90-19     Cor'  :if! 

[Airport  Operijturj. 
107.13 90-12    Continenta!   Airlines;  90-19 

tor]:  91-18     (Airport  Operator);  91-40 

eratorl  91-58     [Airport  Operator]. 

107.20 

107.21 


Ort.    hardt:92-l    Costello;  92-18    Bargen. 

M .7     89-5    Schultz;    89-7    Zenkner    89-8    Thunderbird 

Mctz;  90-11    Thunderbird  Accessories;  90-19    Continental 

.■.  nhardt:  90-25  &  90-27    Gabbert;  90-35    P.  Adams;  90-19 

«>-39    Hart;  91-2    Continental  Airlines;  91-3    Lewis;  91-7 

^  Agncultural  Aviation;  91-10    Graham;  91-11    Continental 

ucn:   91-24    Esau;   91-26    Britt   Airways;   91-31    Terry   & 

0-43     Delta;  91-44    Delta;  91-45    Park;  91-46    Delta; 

V\    •  ;      n-52    KDS  Aviation;  91-53     KoUer  92-1     Cos- 

V\  (St  92-11     Alilin:  92-15    Dillman;  92-16    Wendt;  92- 

".w, 1 11;  92-27    Wendt. 


,'\, 


90-31     Carroll; 

Operator). 

les;  90-12    Continental  Airlines;  90-15 


90-32 

t>l  -A 

Thi;nrtpr!,:r! 
Wi\h.:::    •■■:■  •      'Af-bt. 

KDS  Aviri'    ir 

K  U  S  A  V 1  a  t !  o  n ,  ^1  -52    KDS  Aviation. 

Wilson, 

KDS  .A\  lotion 

KDS  Aviation 

Flight  Unlimited. 
Watts  Agricultural  Aviation. 

Thunderbird  Accessories. 
%  ()(>-27    Gabbert:  91-8    Watts  Agricultural  Aviation. 

Pti'iv 

2  &  91-31    Terry  &  Menne;  92-8    Walking. 
Itural  Aviation;  92-10    Flight  Unlimited. 
\  h  Menne;  92-8    Watkins. 


Continental  Airlines;  90-38 
Playter  90- 


,n 


--y  &  Menne;  92-8 
-Itural  Aviation. 
■i'.  Airlines;  90-20 


Watkins. 

Degenhardt;  91-4    [Airport  Operator]:  91-58 

Continental  Airiines;  91-4    [Airport  Opera- 
[Airport  Operator);  91-41     [Airport  Op- 


Broyles:  90-26  &  90-43 
Graham:  91-30    Trujil- 


90-24    Bayer 

89-5    Schultz:  90-1       Webb:  90-22    Degenhardt;  90-23 

Waci  IhH  1(^.33    Cato:  90-39    Hart:  91-3    Lewis:  91-10 

lo:  91  ;ia    fsau,  91-53    Koller. 
108.5 90-12    Conlinental  Airlines:  90-18    Continental  Airlines;  90-19    Continental  Air- 
iines: 91-2     Con'infntal  Airlines:  91-9    Continental  Airiines;  91-33     Delta  Air 
Liirs    <ri    >4     \  .is>  1   Airiines;  91-55    Continental  Airiines:  92-13    Delta  Air 

Lines. 


108.7 90-18 

108.11 90-23 

108.13 „ 90-12 

lines 
121.133 90-18 


121,367. 
135.25.,. 
135,87... 
145,53  ., 
145  61 
191 


90-12 
90-10 
90-21 
90-11 

go-ii 

90-12 
lines. 


Continental  Airlines:  90-19    Continental  Airlines. 

Broyles:  90-26    Waddell:  91-3    Lewis. 

Continental  Airiines:  90-19    Continental  Airiines:  90-37    Northwest  Air- 

(,.nn;:.Tpn"ii.  Airlines. 

Continental  Airlines. 

Flight  Unlimited. 

Carroll. 

Thunderbird  Accessories. 

Thunderbird  Accessories. 

Continental  Airlines;  90-19    Continental  Airlines:  90-37    Northwest  Air- 
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ji):  8   -— 

49CFR 

821.33 

Statutes 

5  rsc. 

504.- 

552 - 

554 - 

556.... 

557 - 

;;  U.S.C. 

362. „ _ « 

28  use. 

2462 

49  U.S.C- App. 

1330^ 


90-10    Flight  Unlimited. 
90-22    USAir. 


90-21    CarrolL 


90-17    Wilson:  91-17    KDS  Aviation. 

90-12    Condnental  Airlines;  90-18    Continental  Airlines;  9(V-19    Continental  Air- 
lines. 
90-18    Continental  Airlines;  90-21    Carroll. 
90-21    Carroll;  91-54    Alaska  Airlines. 
90-20    Degenbardt;  90-21    Carroll;  90-37    Northwest  Airhnes. 


90-2    Continental  Airlines. 
90-21     Carroll. 


Continental  Airlines;  91-2    Continental  Air- 


1357. 


1421  „. 


1 475... 


1468.. 


90-18    Continental  Airlines;  90-19 

90-18  Continental  Airlines;  90-19  Continental  Airlines;  91  2  Continental  Air- 
lines; 91-41     [Airport  Operatorl;  91-58     [.Airport  OpprHtnrj 

92-10    Flight  Unlimited.  ,-  ,  .    > 

89-5  Schultz;  90-10  Webb;  90-20  Degenhardt,  90-12  Lontinenlal  Airlints.  W^- 
18  Continental  Airlines;  90-19  Continental  Airlines;  90-23  Broyles;  90-26  a 
90-43  Waddell;  90-33  Cato;  90-37  Northwest  Airlines;  90-39  Hart:  91-2 
Continental  Airlines:  91-3  Lewis;  91-18  [Airport  Operator];  91-53  Keller  92- 
5    Delta  Air  Lines;  92-10    Flight  Unlimited. 

90-20  Degenbardt;  90-0012  Continental  Airlines.  VKVia  Continental  Airlines: 
90-19  Continental  Airlines;  91-2  Continental  Airlines:  ^^3  If•^^-  !^1-18 
[Airport  Operator]. 

90-21    CarrolL 


Civil  Ppp.^ 

Decissn:;-  and 
Admir;:s;-,:'!or 


\r  lions 
O'ddrs  Issued  bv  the 


Digests 

(This  supplement  includes  decisions 
and  orders  issued  by  the  Administrator 
from  January  1. 1992  through  March  31. 
1992.) 

These  digests  do  not  constitute  legal 
authority,  and  should  not  be  cited  or  relied 
upon  as  such.  These  digests  are  not  intended 
to  serve  as  a  substitute  for  proper  legal 
research.  Parties,  attorneys,  and  other 
interested  persons  should  always  consult  the 
full  text  of  the  Administrator's  decisions 
before  citing  them  in  any  context. 

The  digests  of  the  Administrator's 
final  decisions  and  orders  are  aiTanged 
by  order  number,  and  briefly  summarize 
key  points  of  the  decision.  The  following 
compilation  of  digests  includes  all  final 
decisions  and  orders  issued  by  the 
Administrator  from  January  1, 1992 
through  March  31. 1992.  The  FAA  will 
publish  noncumulative  supplements  to 
this  compilation  on  a  quarterly  basis 
(e.g..  April.  July.  October,  and  January  of 

In  the  Matter  of  Nhchaei  Costello 


Order  No.  92-1  (1/9/92) 
Reconsideration 


I 


Complainant  petitioned  for 
reconsideration  of  FAA  Order  No.  91-50 
in  which  the  Administrator  found  good 


cause  to  excuse  the  late-filing  of 
Respondent's  notice  of  appeal  and 
appeal  brief.  The  Administrator  found  in 
Order  No.  91-50  that  "a  genuine 
question  appears  to  exist  regarding 
whether  the  settlement  agreement 
entered  into  by  the  parties  truly  reflects 
a  meeting  of  the  minds  of  the  parties." 
That  order  is  reversed. 

Initial  Decision 

During  the  hearing,  the  parties 
reached  a  settlement.  Once  the  law 
judge  assured  himself  that  the 
settlement  was  satisfactory  to  both 
parties,  he  closed  the  hearing  record,  but 
did  not  issue  an  initial  decision.  See  14 
CFR  12.232(a).  Consequently,  he  did  not 
lose  jurisdiction  over  the  matter,  and  the 
10-day  period  for  filing  an  appeal  from 
an  initial  decision  did  not  begin  to  run. 

Good  Cause 

The  existence  of  a  question  regarding 
whether  the  parties  had  reached  a 
meeting  of  the  minds  when  they 
"settled "  the  case  does  not  constitute 
good  cause  to  excuse  the  lateness  of 
Respondent's  appeal  brief.  This  is  so 
because  in  determining  whether  good 
cause  exists  the  focus  should  not  be  on 
the  merits  of  the  underlying  appeal,  but 
upon  the  reason  the  document  was  filed 
late.  Also,  misinterpreting  the  Rules  of 
Practice  does  not  constitute  good  cause. 


Perfecting  Appeal 

Aitho'jgh  Respondents  appeal  brief  is 
late.  Respondent's  arguments  are  stil! 
before  the  Administrator  as  Respondent 
presented  them  in  considerable  detail  m 
his  notice  of  appeal.  The  appeal  will  be 
considered  to  be  perfected. 

Settlement 

In  reciting  the  setdement  on  the 
record,  the  agency  attorney  stated  "the 
violations  are  to  remain  the  same."  She 
undoubtedly  intended  that  the  violations 
alleged  in  the  complaint  would  be 
included  in  the  order  assessing  civil 
penalty.  The  .Administrator  recognizes 
that  Respondent  may  have  failed  to 
understand  the  significance  of  this 
phrase.  Consequently,  Complainant  is 
ordered  to  withdraw  the  amended  order 
assessing  civil  penalty.  The  case  is 
remanded  to  the  law  judge. 

In  the  future,  agency  attorneys  and 
respondents  should  prepare  written 
settlement  agreements  that  specify  all 
relevant  terms,  including  whether  there 
will  be  a  finding  of  violations. 

In  the  Matter  of  Norbert  G.  Roller 

Order  No.  92-2  (1/8/92) 

Dismiss.;!  of  Appeal 

The  Administra'or  dismissed 
Complainants  appeal  upon  receipt  of 
notice  from  the  parties  that  they  had 
agreed  on  a  civil  penalty  amount  in 
settlement  of  the  case. 
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In  the  Matter  of  James  Park 

Order  ,Vo.  92-3  ( I  '9/92) 

Respondent  appealed  from  the  law 
judge's  decision  holding  that 
Respondent  violated  14  CFR  91  8, 
prohibiting  interference  with  a 
crewmember  in  the  performance  of  the 
crewmember's  duties.  The  law  judge 
reduced  the  civil  penalty  sought  by 
Complainant  from  $2,000  to  Si, 000. 

On  an  international  flight.  Respondent 
smoked  while  standing  in  the  aisle  at 
the  rear  of  the  airplane.  When  one  of  the 
flight  attendants  informed  him  that  he 
could  not  stand  at  that  location  and 
smoke,  he  shoved  her  and  threatened  to 
rape  her.  He  asked  other  passengers  if 
they  had  a  knife  or  shotgun.  He  also 
made  statements  such  as  "Tomorrow  a 
plane  is  going  to  go  down — a  Pan  Am 
plane — and  everyone  will  die."  Both  the 
captain  and  first  officer  tried  to  reason 
with  him,  to  no  avail.  Ultimately,  the 
flight  crew  had  to  handcuff  Respondent 
to  his  seat. 

Closing  .Argument 

Respondent  waived  his  right  to 

closing  argument  by  remaining  silent. 
Even  if  he  did  not  intend  to  waive 
closing  argument,  any  error  on  the  part 
of  the  law  judge  was  harmless  because 
Respondent  had  just  finished  testifying 
and  much  of  his  testimony  was  actually 
argument.  Also.  Respondent  has  not 
shown  that  he  had  anything  additional 
to  offer  that  would  have  changed  the 
law  judge's  decision. 

Credibility  of  Agency  Witnesses 

Law  judges  see  the  witnesses 
firsthand  and,  as  a  result,  their 
credibility  determinations  are  entitled  to 
special  deference.  The  only 
inconsistency  in  the  testimony  cited  by 
Respondent  concerns  whether  he  was 
smoking  in  the  left  or  right  rear  of  the 
cabin.  This  inconsistency  is 
inconsequential  and  does  not  justify 
reversal  of  the  law  judge's  decision. 

Absence  of  Other  Witnesses 

Respondent  complained  that  certain 
other  witnesses  to  the  incident  were  not 
present  at  the  hearing  A  party  may 
obtain  a  subpoena  to  compel  the 
attendance  of  a  witness  at  a  hearing.  If 
was  Respondent's  responsibility  to 
ensure  that  individuals  who  could  have 
advanced  his  cause  were  present  at  the 
hearing.  He  cannot  claims  error  because 
he  failed  to  do  so 


In  the  Matter  of  Delta  Air  Lines.  Inc. 

Order  .Vo.  92^  (1  / 14/92) 

Withdrawal  of  Appeal 

Complainant  wsthdrew  its  notice  of 
appeal  from  the  law  judge's  oral  initial 
decision  Complainants's  appeal  is 

dismissed. 

In  the  Matter  of  Delta  Air  Lines  Inc 

O-der  So.  92-5  [1/15/92) 

Complianant  appealed  from  the  law 
judge's  oral  initial  decision  in  which  he 

held  that  Respondent  had  violated  14 
CFR  108, 5(a)  but  reduced  the  civil 
penalty  from  $10,000  to  $4,000,  Two  FAA 
inspectors  had  gained  unauthorized  and 
unchallenged  access  to  one  of 
Re.spondenfs  aircraft  The  ventral  stairs 
had  been  left  down,  the  passenger  door 
was  open,  and  the  aircraft  was 
unattended. 

Sanction — Unauthorized  .Access  to 
Aircraft 

A  servere  penalty  must  be  assessed 
when  a  carrier's  security  is  so  lax  that 
individuals  may  easily  gain 
unchallenged  access  to  the  carrier's 
aircraft.  Citing  FAA  Order  No.  90-37.  In 
absence  of  mitigating  factors,  the 
maximum  civil  penalty  is  necessary  in 
unauthorized  access  cases  to  encourage 
the  earner  involved  and  other  carriers  to 
ensure  that  security  measures  intended 
to  prevent  unauthorized  access  are 
im.plemented. 

Sanction — 'Violation-Free  History 

Generally  speaking,  a  violation-free 
history  should  be  the  norm  for  air 
carriers  and  should  not  be  regarded,  by 
itself,  as  a  basis  for  reducing  an 
otherwise  reasonable  civil  penalty. 

Sanction — Corrective  Action 

Reduction  of  an  otherwise  reasonable 
civil  penalty  is  appropriate  when  there 
is  sufficient  specific  evidence  of  swift  or 
comprehensive  corrective  action.  The 
Administrator  was  impressed  with  the 
thoroughness  and  timieliness  of 
Respondent's  response  to  the  situation. 
The  same  day  as  the  incident. 
Respondent  prepared  and  displayed  a 
memorandum  informing  employees  that 
increased  surveillance  of  security  by 
FAA  inspectors  could  be  expected  and 
admonishing  that  security  was  the 
responsiblity  of  each  employee.  This 
memorandum  was  reviewed  at  all  staff 
bru  fiHEs  that  day.  Although  the 
A  i.iiiinistrator  did  not  agree  with  the 
amount  by  which  the  law  judge  had 
reduced  the  civil  penalty,  he  deferred  to 
the  law  judge's  judgment  rather  than 
reinstate  the  full  penalty  as  sought  by 
Complainant. 


In  the  Matter  of  Dennis  E.  Rothgeb 

Order  No.  92-6  (1/24/92) 

Withdrawal  of  Appeal 

Complainant  withdrew  its  notice  of 
appeal  from  the  law  judge's  oral  initial 
decision.  Complainant's  appeal  is 
dismissed. 

In  the  M.iliiT  n(  K .  \  West 

Order  No.  92-7(1/31/92) 

Dismissal  of  Appeal 

At  the  conclusion  of  the  hearing,  the 
law  judge  issued  an  oral  initial  decision 
assessing  a  civil  penalty  of  $100  aganist 
Respondent.  After  the  time  for  filing  an 
appeal  from  the  initial  decision  had 
expired.  Respondent  wrote  to  the  law 
judge  requesting,  without  explanation, 
that  the  law  judge  file  the  letter  in 
federal  court.  The  law  judge  forwarded 
Respondent's  letter  to  the  Appellate 
Docket  Clerk.  The  Administrator  issued 
an  Order  of  Dismissal,  reasoning  that  if 
Respondent  intended  to  file  an  appeal 
with  the  appropriate  United  States  Court 
of  Appeal,  his  effort  was  premature 
under  14  CFR  13.235.  If  Respondent 
intended  to  file  an  appeal  with  the 
Administrator  under  14  CFR  13.  233(a). 
Respondent's  notice  of  appeal  was  late, 
and  Respondent  had  not  shown  that 
good  cause  existed  for  excusing  his 
tardiness. 

In  the  Matter  of  John  R.  Watkins 

Order  No.  92-8  (1/31/92) 

Respondent  appealed  from  the  law 
judge's  oral  initial  decision,  in  which  it 
was  held  that  Respondent  violated  14 
CFR  91.75(a).  91.87(h),  and  91.9(1988). 
Respondent  was  the  pilot  in  command 
of  a  Chautauqua  Airlines  flight 
departing  from  Greater  Pittsburgh 
International  Airport.  The  ground 
controller  cleared  Respondent  to  taxi  to 
Runway  28  Center,  but  Respondent 
taxied  to  Runway  28  Left,  crossing 
Runway  28  Center.  When  the  local 
controller  cleared  Respondent  to  taxi 
into  position  and  hold  on  Runway  28 
Center.  Respondent  acknowledged  the 
clearance  by  reading  back  his  call  sign 
and  the  clearance,  and  then  taxied  into 
position  and  held  on  Runway  28  Left.  As 
a  result,  a  USAir  flight  had  to  abort  its 
approach  to  Runway  28  Left.  Then 
Respondent  taxied  onto  another  active 
runway  without  an  appropriate 
clearance  to  do  so. 

Section  91.9  (1988) 

The  Administrator  affirmed  the 
finding  of  violation  of  14  CFR  91.9  (1988), 
These  deviations  were  inherently 
dangerous.  Any  time  that  an  aircraft 


12368 


Federal  Regis'pr  /  Vol.  57.  No.  69  /  Thursday.  Apnl  9,  1992  /  Notices 


crosses  or  enters  an  active  runway 
without  permission,  there  is  potential  for 
collision.  Proof  of  actual  danger  is 
unnecessary  to  establish  a  violation  of 
14  CFR  91.9  (1988).  Citing.  FAA  Order 
No.  91-12.  Also,  Respondent  acted 
carelessly  by  not  listening  attentively  to 
the  clearances  given  by  the  controllers. 

Sanction  I 

The  preponderance  of  the  evidence 
supports  $2000  civil  penalty.  Although 
Respondent's  deviations  were  easy 
mistakes  to  make  because  of  the  initial 
similarity  of  the  taxi  routes  to  Runways 
28  Left  and  Center  (and  of  clearances  to 
these  runways),  Respondent's  violations 
illustrate  the  need  for  pilots  to  listen 
carefully  to  clearances. 

In  the  Matter  of  William  R  Cn-nn 

No.  92-9  (2/6/92 J 

Dismissal  of  Appeal 

Both  Complainant  and  Respondent 
filed  appeals  from  the  law  judge's  initial 
decision.  Complainant  withdrew  its 
notice  of  appeal.  Later,  Complainant 
withdrew  the  Complaint  and  the  Final 
Notice  of  Proposed  Civil  Penalty. 
Complainant  sought  by  motion  to  have 
Respondent's  appeal  dismissed  as  moot 
in  light  of  its  withdrawal  of  the 
Complaint  and  the  Final  Notice  of 
Proposed  Civil  Penalty.  Respond^t's 
appeal  is  dismissed  as  moot. 

In  the  Matter  of  Flight  Unlimited,  Inc. 

Order  No.  92-10  (2/6/92) 

Complainant  appealed  from  the  oral 
initial  decision  of  the  administrative  law 
judge.  The  law  judge  had  reduced  the 
civil  penalty  assessed  against 
Respondent  from  S25,000  to  $3,000. 
Respondent  had  operated  an  aircraft 
beyond  the  time  that  a  specific 
airworthiness  inspection  was  required. 
The  Administrator,  on  appeal,  assessed 
a  civil  penalty  of  $10,000. 

Sanction 

The  Administrator  found  that  it  was 
inappropriate  to  impose  the  same 
penalty  on  a  repair  station  and  an  air 
taxi  operator.  Congress  has  authorized 
higher  penalties  against  commerical 
operators  and  air  taxi  operators,  like 
Respondent,  under  49  U.S.C.  app. 
1471(a).  Respondent  operated  the 
unmspected  aircraft  for  the  carriage  of 
persons  or  property  on  46  flights. 

Sanction 

The  business  inexperience  of  an  air 
taxi  operator  is  not  a  mitigating  factor 
because  of  the  high  standard  of  care 
expected  of  Part  135  certificate  holders. 
Inability  to  pay  is  a  factor  which  the 
Complainant  may  consider  in 


determining  the  appropriate  amount  of 
civil  penalty  to  seek.  Respondent's 
violations  were  inadvertent  because 
Respondent  relied  on  a  certificated 
repair  station  to  maintain  the  aircraft  in 
airworthy  condition.  In  view  of  that 
reliance,  the  Administrator  found  that 
the  $25,000  civil  penalty  was  not 
required.  He  held  that  a  $10,000  penalty 
adequately  reflected  the  seriousness  of 
Respondent's  violations  and  would 
deter  future  violations. 

In  the  Matter  of  Eleuterio  R.  Alilin 

Order  No.  92-11  (2/7/92) 
Failure  to  Perfect 

Respondent  failed  to  perfect  his 
appeal  by  filing  an  appeal  brief  as 
required  by  14  CFR  13.233(c). 
Respondent's  appeal  is  dismissed. 

In  the  Matter  of  James  Bertetto 

Order  No.  92-12  (2/14/92) 
Dismissal  of  Appeal 

Complainant  withdrew  its  notice  of 
appeal  from  the  law  judge's  oral  order 
dismissing  the  complaint.  Complainant's 
appeal  is  dismissed. 

In  the  Matter  of  Delta  Air  Lines,  Inc. 

Order  No.  92-13  (2/21/92) 

Respondent's  security  screener  failed 
to  detect  an  FAA-approved  test  object 
during  a  no-notice  test  conducted  by  the 
FAA,  as  required  by  the  Standard 
Security  Program.  The  law  judge  held 
that  Complainant  had  not  established 
that  Respondent  violated  14  CFR 
108.5(a)(1).  The  Administrator  reversed 
the  law  judge's  decision  and  assessed  a 
$1,000  civil  penalty. 

Test  Object  Detection — Proof  of 
Violation 

Respondent's  admissions, 
documentary  evidence  of  test  results, 
and  testimony  as  to  FAA  test  practice 
were  sufficient  evidence  to  establish 
failure  by  Respondent  to  detect  the  test 
object.  Respondent  failed  to  raise  and 
establish,  as  an  affirmative  defense,  that 
the  test  was  not  fair  or  reasonable 
because  a  component  of  the  test  object 
was  not  visible. 

Standard  Security  Program — Notice 

Air  carriers  are  held  to  know  the 
content  of  their  security  programs. 
Respondent's  screeners  knew  the  make 
up  of  the  test  object,  and  the  detection 
requirements  for  the  x-ray  screening 
device. 

Sanction 

Complainant  did  not  establish  a  prior 
history  of  test  failures  by  Respondent  to 
support  a  civil  penalty  of  $10,000.  A  civil 


penalty  of  $1,000  was  the  only  sanction 
supported  by  the  record. 

In  the  Matter  of  Ritz  Camera  Centers 

Order  No  92-14  (2/28/92) 

Withdrawal  of  .Appeal 

Complainant  withdrew  its  notice  of 
appeal  of  the  oral  initial  decision- 
Complainant's  appeal  is  dismissed 

In  the  Matter  of  Richard  Lee  Dillman 

Order  No.  92-15(3/10/92) 

Failure  to  Perfect  Appeal 

The  Administrator  granted 
Respondent  an  extension  of  time  to  file 
his  appeal  brief  but  Respondent  did  not 
file  an  appeal  brief  Respondent  failed  to 
perfect  his  appeal  by  films  an  appeal 
brief  as  requied  by  14  CFR  13.233(c). 

In  the  Matter  of  Michael  Edward  Wendl 

Order  No.  92-16  (3/10/92) 

Oral  Argument  to  Be  Held 

The  Administrator  finds,  under  14 
CFR  13.233(h),  that  oral  argument  will 
contribute  substantiaiiy  to  the 
development  of  the  issues  in  this  case. 
Parties  will  be  informed  of  the  exact 
date,  time,  and  location  or  oral 
argument,  as  well  as  other  pertinent 
information,  by  subsequent  order. 

In  the  Matter  of  Salvatore  Giuffrida 

Order  No.  92-17(3/10/92) 

Appeal  Perfected 

The  Administrator  construed 
Respondent's  timely  notice  of  appeal  as 
an  appeal  brief  because  it  was 
sufficiently  detailed  to  meet  the 
requirements  for  an  appea'  brief  under 
14  CFR  r3,233(di(lj. 

In  the  Matter  of  Richard  Bargen 

Order  No.  92-18  (3/11/92) 

Dismissal  of  Appeal 

By  FAA  Order  No.  91-32,  the 
Administrator  granted  Respondent  an 
additional  30  days  from  the  date  of 
service  of  that  order  to  perfect  his 
appeal  by  filing  an  appeal  brief.  FAA 
Order  No.  91-32  was  sent  to  Respondent 
via  certified  mail  on  August  2,  1991,  bat 
was  returned  as  unclaimed.  It  was  sent 
to  him  again  via  certified  mail,  and  was 
again  returned  as  unclaimed.  On 
October  9.  1991,  it  was  sent  via  regular 
mail  and  wat  not  returned.  Each  time 
that  it  was  mailed  to  Respondent,  the 
envelope  was  addressed  properly.  Valid 
service  was  made  each  time  that  it  was 
served  via  certified  mail,  according  to  14 
CFR  13.211(g).  Respondent  never  filed 


his  appeal  brief.  Respondent's  appeal  is 
dismissed  due  to  failure  to  prrfpcl 

In  the  Matter  of  David  Cornwall 

Order  No  92-19(3/11/92/ 

Motion  tu  Dismiss  Appeal  Denied 

Respondent  perfer'eii  his  appccil  by 
filing  a  timeiy  appeal  bruif.  but  did  nol 
serve  a  copy  on  Complainant.  Not 
knowing  that  Respondent  had  perfected 
his  appeal.  Complamant  moved  that 
Respondent's  appeni  be  dismitstd. 
Complainant's  motion  ;s  denied.  The 
.-\dministrator  was  disturbed  by 
Respondent's  failure  to  serve  a  f  cpy  of 
the  appeal  brief  on  Complam^ni 
because  fa:lure8  to  comply  wiih  14  CFR 
13.233(d)  lead  to  neediess,  and  indeed. 
ine.xcusahie  delays  in  'he  adiudinam-.n 
process 

A  copy  of  the  appeal  bntf  is  provided 
to  Complainant.  Attached  t.i  the  appeal 
brief  w.i9  a  microcas!,e!te.  which  is  not 
being  provided  to  Complainant  The 
Administrator  will  not  consider  the 
content  of  this  microcassette  because  it 
appears  to  contain  information  recorded 
after  the  hearing.  Also,  the  Ruh-s  of 
Practice  do  not  appear  to  hUdw  tap.- 
recordings  instead  of.  or  as  supplements 
to.  written  briefs.  See  14  CFR  13.210(c)  & 
1.1.233. 

In  the  Matter  of  Delta  Au  Lines 

Order  No.  92-20  (3/11/92) 

Withdrawal  of  Appeal 

Complainant  withdrew  its  notice  of 
appeal  of  the  initial  decision. 
Complainant's  appeal  is  dismissed. 

In  the  Matter  of  Monica  Crorber^ 

Order  No.  92-21  (3/20/91 J 

Withdrawal  of  Appeal 

Complainant  withdrew  its  notice  of 
appeal  of  the  initial  decision. 
Complainant's  appeal  is  dismissed. 

In  the  Matter  of  Delta  Ah  Lines 

Order  No.  92-22  (3/20/92) 

Withdrawal  of  Appeal 

Respondent  withdrew  its  notice  of 
appeal  of  the  initial  decision. 
Respondent's  appeal  is  dismissed. 

In  the  .Matter  of  Delta  Atr  Lines 

Order  No.  92-23  (3/20/92) 

Wifhdrawd!  of  App»';d 

Respondt'.-it  withdrew  its  notice  of 
appeal  of  the  initial  decis.on. 
Respondent's  appeal  is  dismissed 
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In  the  Matter  of  Delta  Air  Lines 
Order  No.  92-24  (3/20/92) 

Withdrawal  of  Appeal 

Respondent  withdrew  its  notice  of 

appeal  of  the  initial  decision. 
Respondent  8  appeal  is  dismissed. 

In  the  Matler  of  Deha  Air  Line* 

Order  No.  92-25  (3/20/92) 

Withdraw rtl  of  Appeal 

Respondent  withdrew  its  notire  of 
appeal  of  the  inir.al  decision. 
K'-p  ndcnl  s  appeal  is  dismissed. 

In  the  Matter  of  Delta  Air  Lines 

Order  No.  92-26  (3/20/92) 

Withdrawal  cf  Appeal 

Complainant  withdrew  its  notice  of 
appeal  of  the  initial  decision. 
Complainant  8  9pp*>al  is  dismissed. 

In  the  Matter  of  Michael  Edward  \\  cndi 

Order  Na  92-27  (3/24/92) 

Oral  Argument 

Oral  ar^mer;!  ;,s  set  for  April  21. 1992 
at  the  FA.'V,  8()0  Independence  Ave,  SW.. 
Washington,  DC  20591.  No  more  than  20 
minutes  per  side  is  allotted  for  oral 
argument. 

Argument  wrill  be  limited  to  the 
following  issues:  (1)  Whether  the  law 
judge  erred  in  findine  that  Respondent 
had  adequate  warnings  and  visual  cues 
to  alert  him  to  an  intersecting  rurrway; 
and  f2)  whether  the  law  judge  erred  in 
rejecting  Respondent's  claim  that  the 
alleged  controller  involvement  in  the 
incident  shonld  lead  to  a  finding  of  no 
violation  on  the  part  of  Respondent. 

The  Administrator's  final  decisions 
and  orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  the  following  location  in  FAA 
headquarters:  F.AA  Hearing  Docket, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  room  924A. 
Washington.  DC  20591:  (202)  267-3641 

In  addition,  these  materials  are 
available  at  all  FAA  regional  and  center 
legal  offices  at  the  following  locations: 
Office  of  the  Assistant  Chief  Counsel  for 
the  Aeronautical  Center  (AAC-7), 
Mike  Monroney  Aeronautical  Center. 
6500  South  MacArthiir  Oklahoma 
City,  OK  7312*  (406)  6HO-3296 
Office  of  the  Assists.nt  Chief  Counsi  i  for 
the  Alaskan  Region  (,\.'\L-~).  AiasKan 
Region  Headquarters.  222  West  7th 
Avenue,  Anrhrvnee  M,  W,'"i]3;  (907) 
271-5269 
Office  of  the  Ass:r.;.i:!-  Chief  Counsel  for 
the  Cen'rai  Region  (ACE-7),  Central 
Region  Hendqtiarters,  601  East  12th 


Street.  Federal  Building.  Kansas  Oty. 

Mf>^41,^  !  HI  9)  426-5448. 
Office  of  the  Assistant  Chief  Counsel  for 

the  Eastern  Region  (AEA-7),  Eastern 

Region  Headqtiarters.  JFK 

IntematioDuI  Airport  Fitzgerald 

Federal  Building,  Jamaica.  NY  11430: 

(718)  917-1035. 
Office  of  the  Assistant  Chief  Counsel  for 

the  Great  Lakes  Region  (ACL-7J. 

Great  Lakes  Region  Headquarters. 

O'Hare  Lake  OfTice  Center.  2300  East 

Devon  Avenue.  Des  Plaines.  IL  60018; 

(312)  694-n08. 
OfTRce  of  the  Assistant  Chief  Counsel  for 

the  New  England  Region  (ANE-7). 

New  England  Region  Headquarters.  12 

New  England  Executive  Park. 

Burlington.  MA  01803;  (617)  273-7310. 
Office  of  the  Assistant  Chief  Counsel  for 

theNorthw.".'  M'>imtain  Region 

(ANM-7),  \  r"  wpst  Mormtain  Region 

Headquarters  '  h,  y  k^)  i  ;,ctfit:  Highway 

South.  Seattle,  W  A  9H188t  (206)  227- 

2007. 
Office  of  the  Assistant  Chief  Counsel  for 

the  Southern  Region  |ASO-7|. 

Southern  Region  Headquarters,  3400 

Nrrr;..,'!  Her-v  Drv.    F.-.*  Point,  GA 

3('l.,>-i'»    i4-,i';  ■  ■"■'■>      "..:;»4 
Office  of  the  A.ssi^t  <rit  Chief  Counsel  for 

the  Southwcs.!  Kcgion  (ASW-7). 

Southwest  Region  Headquarters,  4400 

Blue  Mound  Rrn(!  Ft  rl  Worth.  TX 

761M:  (817)62+  - T 


Offu 


■^  ss  ■^^^nt  Chief  Counsel  for 


the  lecrAnii^i  Leater  |ACT-7).  Federal 
Aviation  Administration  Technical 
Center,  Atlantic  City  International 
Airport,  Atlantic  Qty.  N)  06405;  (809) 
484-6605. 
Office  of  the  Assistant  Chief  Counsel  for 
the  Western-Pacific  Rej?ion 
Headquarters,  l  vxk    "  viation 
Boulevard,  Hav\  L:uii.L.  CA  90261; 
(213)  297-127a 

The  FA.A  s* 'i  is  pursuing  means  by 
which  tht  Aijn  i.nistrator's  decisions  and 
orders,  and  the  indexes  and  digests  of 
those  decisions,  could  be  published  and 
offered  for  sale  by  subscriptior  through 
a  reporting  service.  The  F.AA  intends  to 
prov  ide  further  notice  regarding  such 
publication  and  sale  in  the  Fsderal 
Register  when  the  necessary 
arrangements  are  complete.  The  FAA 
may  discontinue  publication  of  the 
subject-matter  index  and  the  digests  at 
such  time  as  a  commercial  reporting 
service  publishes  similar  information 
and  provides  it  to  the  public  in  a  timely 
and  accurate  manner. 

..  ...p,i  ,^  WsjJungton,  DC,  on  Aprit  3.  19»2. 
Krnnp;!i  P   QHnnn. 

Chi^Counfvi. 

[VR  Doc  92-8204  Filed  4-8-9Z  8:45  am| 
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Environmental  Impact  Statement:  New 
Runway  and  Associated  Projects. 
Taos  Municipal  Airport.  Taos.  New 
Mexico 

agency;  Federal  Aviation 
Administration  [¥AA),  DOT. 

action:  Notice  of  Intent. 


Issued  on:  March  25. 1992. 
Hugh  W.  Lyon. 

Acting  Manager.  Airports  Division. 
[FR  Doc.  92-a200  Filed  4-8-92;  8:45  am] 

BILUNQ  CODE  mO-IS-H 


summary:  The  FAA  is  issuing  this 
notice  10  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  and  considered  for 
construction  of  an  additional  runway 
and  associated  taxiway.  installation  of 
medium  intensity  runway  lights  and 
instrument  landing  system,  new  terminal 
apron  and  access  road  at  Taos 
Niur.icipal  Airport,  Taos,  New  Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  M.  Porter.  Airport  Environmental 
Specialist,  ASW-640D.  Federal  Aviation 
Administration.  Southwest  Regional 
Office.  4400  Blue  Mound  Road,  Fort 
Worth,  Texas  76193-0640.  Telephone 
(817)  624-5608. 

SUPPt£MENTARY  INFORMATION:  The  FAA 
will  prepare  an  r.Is  f  r  the  proposed 
project.  The  primary  components  of  the 
proposed  action  would  consist  of  the 
following  items:  (1)  a  8.600'  by  100' 
runway,  with  medium  intensity  runway 
lights  and  an  instrument  landing  system; 
(2)  an  associated  parallel  taxiway:  (3)  a 
new  terminal  apron;  and  (4)  a  new 
access  road.  The  Town  of  Taos  intends 
to  request  Federal  Airport  Improvement 
Program  funds  for  development  of  the 
proposed  airport. 

Alternatives  to  the  proposed  action 
include  no  action,  extending  existing 
Runway  4/22  to  the  northeast  or 
southwest,  and  constructing  a  new 
facility  at  a  new  location. 

An  Environmental  Assessm.ent  was 
prepared  in  1988  for  a  proposed  new 
rjnway  and  an  associated  Public 
Hearing  was  held  on  August  18, 1987. 

The  FAA  intends  to  consult  and 
coordinate  with  Federal,  state,  and  local 
agencies  which  have  jurisdiction  by  law 
or  have  special  expertise  with  respect  to 
any  environmental  impacts  associated 
with  the  proposed  project.  Scoping  for 
the  EIS  will  include  meetings  to  be  held 
in  the  Taos  Civic  Plaza.  Rio  Grande 
Room.  121  Civic  Plaza  Drive,  Taos,  New 
Mexico,  at  10  a.m.  for  Federal,  state,  and 
local  agencies,  and  at  6  p.m.-lo  solicit 
input  from  identified  interested  parties 
concerning  the  range  of  actions, 
alternatives,  and  impacts  to  be 
considered.  A  notice  will  be  placed  in 
local  newspapers  of  general  circulation 
announcing  the  intent  to  prepare  an  FJS 
and  soliciting  comments  on  the  scope  of 
the  study. 


RTCA.  Inc..  GNSS  Transition  and 

Implementation  Strategy  Task  Force, 

Task  Force  '  — Working  Group  3 
Transition,  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  5  U.S.C,  appendix  I),  notice  is 
hereby  given  for  the  third  meeting  of  the 
GNSS  Transition  and  Implementation 
Strategy  Task  Force  to  be  held  April  23- 
24, 1992.  at  AOPA.  500  E  Street. 
Southwest,  suite  920.  Washington.  DC. 
20591.  commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Introduction  of  attendees;  (2) 
Review  outline  and  assumptions;  (3) 
consider  tasks  presented  to  WG-3  from 
WG-1/2;  (4)  Review  Initial  draft;  (5) 
Revise  initial  draft  as  necessary;  (6) 
Assign  tasks  to  participants  to  assure 
completion  of  Working  Group  3 — 
Transition  to  GNSS— work  complete  by 
June  2;  (7)  Other  business. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW..  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  preserrt  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  April  2, 1992. 
Joyce  ].  Gillen, 
Designated  Officer. 
[FR  Doc.  92-8203  Filed  4-8-92;  8:45  am] 

BILUHO  C006  4«1(>-1»-«l 


for  a  Special  Committee  to  Develop 
MASPS  for  Loran  C;  (4)  Consider  for 
approval  SC-163  report.  Minimum 
Operational  Performance  Standards  for 
Devices  that  Prevent  Blocked  Channels 
Used  to  Two-Way  Radio 
Communications  Due  to  Simultaneous 
Transmissions,  RTCA  paper  no.  221-92/ 
TMC-18;  (5)  Overview  of  special 
committee  activities;  (6)  Other  business. 

Attendance  is  open  to  the  interested 
public  but  !im,!ted  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statem.ents  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington.  DC  20036; 
(202)  833-0339.  .\n\  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC  on  April  2. 1992. 
Joyce  ].  Gillen, 
Designated  Officer. 
|FR  Doc.  92-8202  Filed  4-8-92:  8:45  am] 

BILLING  CODE  4910-1»-M 


RTCA.  Inc  ;  R^ 

Man  a  eerier-* 


:  A  Tecnn  caS 
i^n^-.tiee.  Meeting 


Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C,  appendix  I),  notice  is 
hereby  given  for  the  meeting  of  the 
Technical  Management  Committee  to  be 
held  April  23. 1992.  at  the  National 
Business  Aircraft  Association,  1200  18th 
Street.  NW..  Washington.  DC. 
commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Open  remarks  and 
introductions;  (2)  Approve  minutes  of 
February  18. 1992,  Technical 
Management  Committee  meeting;  (3) 
Take  action  on  Revised  Terms  of 
Reference  and  AG-5  Recommendation 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

(Department  Circular— Public  Debt  Series- 
No.  12-92] 

Treasury  Notes  oT  April  15,  1999. 
Series  F- 1999 

Washington.  April  2, 1992. 
1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31.  United  States  Code,  invites  tenders 
for  approximately  $9,750,000,000  of 
United  States  securities,  designated 
Treasury  Notes  of  April  15.  1999,  Series 
F-1999  (CUSIP  No.  912827  E8  1), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  April  15. 
1992,  and  will  accrue  interest  from  that 
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date,  payable  on  a  semiannual  basis  on 
October  15,  l^^OZ,  and  each  subsequent  6 
months  on  April  15  and  October  15 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature 
April  15, 1999,  and  will  not  be  subject  to 
call  for  redemption  prior  to  maturity.  In 
the  event  any  payment  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day.  the  amount  due  will  be  payable 
(without  additional  interest)  on  the  next 
business  day 

2.2.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  Sl.OOO  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.3.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular. 
Public  Debt  Series,  No.  2-66  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  }'.'ni,e<iurf> 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-1500, 
Wednesday,  April  8. 1992,  prior  to  12 
noon.  Eastern  Daylight  Saving  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m.,  eastern  da>  light  saving  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Tuesday.  April  7. 1992,  and 
received  no  later  than  V\  ednesday,  April 
15,  1992. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount.  A 
bidder,  whether  bidding  directly  or 
submitting  bids  through  a  depository 
institution  or  government  securities 
Taroker/dealer,  may  not  bid  both 
competitively  and  noncompetitively  for 
its  own  account  in  the  auction. 

3.3.  Competitive  bids  must  also  show 
the  yield  desired,  expressed  in  terms  of 
an  annual  yield  with  two  decimals,  e.g.. 
7.10%.  Franctions  may  not  be  used.  A 
single  bidder,  as  defined  in  Treasury's 
single  bidder  guidelines  contained  in 
Attachment  A  to  this  circular,  may 
submit  bids  for  more  than  one  yield. 
However,  at  any  one  yield,  the  Treasury 
will  not  recognize  any  amount  tendered 


by  a  single  biddtr  m  t;.\,_.esb  lA 
$.3,412,500,000.  which  is  ^5  percent  of  the 
public  offering  amount  of  S^750iXX),0Q0. 
A  competitive  bid  by  a  single  bidder  at 
any  one  yield  in  excess  of  $3,412,500,000 
will  be  reduced  to  that  amount. 

3.4.  Noncompetitive  tenders  do  not 
specify  a  yield.  A  single  bidder  should 
not  submit  a  noncompetitive  tender  for 
more  than  $5,000,000.  A  noncompetitive 
bid  by  a  single  bidder  in  excess  of 
$5,000,000  will  be  reduced  to  that 
amount.  A  bidder  may  not  submit  a 
noncompetitive  bid  if  the  bidder  holds  a 
position,  in  the  notes  being  auctioned,  in 
"when  issued"  trading,  or  in  futures  or 
forward  contracts.  A  noncompetitive 
bidder  may  not  enter  into  any  agreement 
to  purchase  or  sell  or  otherwise  dispose 
of  the  security  beiiig  auctioned,  nor  may 
it  commit  to  sell  the  security  prior  to  the 
designated  closing  time  for  receipt  of 
competitive  bids. 

3.5.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customers:  Depository  institutions,  as 
described  in  section  19(b)(1)(A). 
excluding  those  institutions  described  in 
subparagraph  (vii],  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b)(1)(A));  and 
government  securities  broker/dealers 
that  are  registered  with  the  Securities 
and  Exchange  Commission  or  noticed  as 
government  securities  broker/dealers 
pursuant  to  section  15C(a)(l)  of  the 
Securities  Exchange  Act  of  1934.  Others 
are  permitted  to  submit  tenders  only  for 
their  own  account.  For  competitive  bids, 
an  institution  submitting  a  bid  for 
customers  must  submit  with  the 
institution's  tender  a  customer  hst  that 
includes,  for  each  customer,  the  name  of 
the  customer  and  the  amount  bid  at  each 
yield.  Customer  bids  may  not  be 
aggregated  by  yield  on  the  customer  list. 
For  noncompetitive  bids,  the  customer 
list  must  provide,  for  each  customer,  the 
name  of  the  customer  and  the  amount 
bid.  All  competitive  and  noncompetitive 
bids  submitted  on  behalf  of  trust  estates 
must  provide,  for  each  trust  estate,  the 
name  or  title  of  the  trustee(s).  a 
reference  to  the  document  creating  the 
trust  with  the  date  of  execution,  and  the 
employer  identification  number  of  the 
trust. 

3.6.  A  competitive  single  bidder  must 
report  its  net  long  position  if  the  total  of 
all  its  bids  for  the  security  being  offered 
and  its  position  in  the  security  equals  or 
exceeds  $2  billion,  with  the  position  to 
be  determined  as  of  one  half-hour  prior 
to  the  closing  time  for  the  receipt  of 
competitive  tenders.  A  net  long  position 
includes  positions,  in  the  security  being 
auctioned,  in  "when  issued"  trading,  and 
in  futures  and  forward  contracts. 
Bidders  who  meet  this  reporting 
requirement  and  are  customers  of  a 


depository  institution  or  a  government 
securities  broker/dealer  must  report 
theii  positions  through  the  institution 
submitting  the  bid  on  their  behalf. 

3.7.  Tenders  from  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reser^'e  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  whll  be 
received  without  deposit.  In  additioa. 
tenders  from  States,  and  their  political 
subdivisions  or  instrumentalities;  public 
pension  and  retirement  and  other  public 
funds;  international  organizations  in 
which  the  United  States  holds 
membership:  foreign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit. 
Tenders  from  all  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for.  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.8.  Immediately  after  the  deadline  fur 
receipt  of  competitive  tenders,  tenders 
will  be  c^Kaed.  followed  by  a  pubhc 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vfe  of  one 
p)€rcent  incren?>ent,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  wei^ted  average  yield  of  accepted 
competitive  tenders.  Ptrce  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
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equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.9.  No  single  bidder  will  be  awarded 
securities  in  an  amount  exceeding  35 
percent  of  the  public  offering.  The 
rTiaximum  amount  which  may  be 
awarded  in  this  auction  is  $3,412,500,000. 
The  determination  of  the  maximum 
award  to  a  single  bidder  will  take  into 
account  the  bidder's  net  long  position,  if 
the  bidder  has  been  obliged  to  report  its 
position  per  the  requirements  outlined  in 
Section  3.6. 

3.10.  Notice  of  awards  will  be 
provided  by  a  Federal  Reserve  Bank  or 
Branch  or  the  Bureau  of  the  Public  Debt 
to  bidders  who  have  submitted  accepted 
competitive  bids,  whether  for  their  own 
account  or  for  the  account  of  customers. 
Those  submitting  non-competitive  bids 
will  be  notified  only  if  the  bid  is  not 
accepted  in  full,  or  when  the  price  at  the 
average  yield  is  over  par.  No  later  than 
12  noon  local  time  Thursday.  April  9, 
1992,  the  appropriate  Federal  Reserve 
Bank  will  notify  each  depository 
.nstitution  that  has  entered  into  an 
autocharge  agreement  with  a  bidder  as 
to  the  amount  to  be  charged  to  the 
institution's  funds  account  at  the 
Federal  Reserve  Bank  on  the  issue  date. 
.\ny  customer  that  is  awarded  $500 
million  or  more  of  securities  must 
famish,  no  later  than  10  a.m.  local  time 
Thursday,  April  9, 1992,  written 
confirmation  of  its  bid  to  the  Federal 
Reserve  Bank  or  Branch  where  the  bid 
was  submitted.  A  depository  institution 
or  government  securities  broker/dealer 
submitting  a  bid  for  a  customer  is 
responsible  for  notifying  its  customer  of 
this  requirement  if  the  customer  is 
awarded  $500  million  or  more  as  a  result 
of  bids  submitted  by  the  depository 
institution  or  the  broker/dealer. 

4.  Reservation  1  ! 


and  to  others  whose  tenders  are 
accompaoied  by  a  guarantee  as 
provided  in  section  3.7.  must  be  made  or 
completed  on  or  before  Wednesday. 
April  15. 1992.  Payment  in  full  must 
accompany  tenders  submitted  by  all 
other  investors.  Payment  must  be  in 
cash:  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Monday.  April  13, 1992.  When 
payment  has  been  submitted  with  the 
tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased 
In  any  case,  the  tender  form  used  to 
place  the  Notes  allotted  in  TREASURY 
DIRECT  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
TREASURY  DIRECT  account  number 
previously  obtained. 


4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  Deuverv 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Branch  or  at  the  Bureau 
of  the  Public  Debt,  wherever  the  tender 
was  submitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  section  3.7.  Settlement  on 
Notes  allotted  to  institutional  investors 


6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States.  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payments  for.  and  to  issue,  maintain, 
services,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 


pledged  to  pay,  m  legal  tender,  principal 
and  interest  on  the  Notes. 

6.4.  Attachment  A  is  incorporated  as 
part  of  this  circular. 
Gerald  Murphy. 
Fiscal  Assistant  Secretary- 

Attachment  A— Treasur>  s  Single  Bidder 
Guidplines  for  Noncompetitive  Bidding 
in  all  Treasury  Security  Auctions 

The  investor  categories  listed  below 
define  what  constitutes  a  single 
noncompetitive  bidder. 

(1)  Bank  Holding  Companies  and 
Subsidiaries — 

A  bank  holding  company  (includes  the 
company  and/or  one  or  more  of  its 
subsidiaries,  whether  or  not  organized 
as  separate  entities  under  applicable 
law). 

(2)  Banks  and  Branches— 

A  parent  bank  (includes  the  parent 
and/or  one  or  more  of  its  branches, 
whether  or  not  organized  as  separate 
entities  under  applicable  law). 

(3)  Thrift  Institutions  and  Branches— 

A  thrift  institution,  such  as  a  savings 
and  loan  association,  credit  union, 
savings  banks,  or  other  similar  entity 
(includes  the  principal  or  parent  office 
and/or  one  or  more  of  its  branches, 
whether  or  not  organized  as  separate 
entities  under  applicable  law). 

(4)  Corporations  and  Subsidiaries— 

A  corporation  (includes  the 
corporation  and/or  one  or  more  of  its 
majority-owned  subsidiaries,  i.e.,  any 
subsidiary  more  than  50  percent  of 
whose  stock  is  owned  by  the  parent 
corporation  or  by  any  other  of  its 
majority-owned  subsidiaries). 

(5)  Families — 

A  married  person  (includes  his  or  her 
spouse,  and  any  unmarried  adult 
children,  having  a  common  address 
and/or  household). 

Note:  A  minor  child,  as  defined  by  the  law 
of  domicile,  is  not  permitted  to  submit 
tenders  individually,  or  jointly  with  an  adult 
bidder.  (A  minor  9  parent  acting  as  natural 
guardian  is  not  recognized  as  a  separate 
bidder.) 


(6)  Partnerships- 
Each  partnership  (includes  a 
partnership  or  individual  partner(s). 
acting  together  or  separately,  who  own 
the  majority  or  controlling  interest  in 
other  partnerships,  corporations,  or 
associations). 
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(7)  Guardians,  Custodians,  or  other 

Fiduciaries — 

•A  guardian,  custodian,  or  similar 
fiduciary,  identified  by  (a)  the  name  or 
title  of  the  fiducian,'.  fbj  reference  to  the 
document,  court  order,  or  other  authority 
under  which  the  fiduciary  is  anting,  ari.i 
(c)  the  taxpayer  identifying  number 
assigned  to  the  estate. 

(8)  Trusts— 

A  trust  estate,  which  is  identified  by 
(a)  the  name  or  title  of  the  trustee,  (b)  a 
reference  to  the  document  creating  the 
trust,  e.g..  a  trust  indenture,  with  date  of 
execution,  or  a  will,  fc)  the  IRS  employer 
identification  number  (not  social 
security  account  number). 

(9)  Political  Subdivisions — 

(a)  A  state  government  (any  of  the  50 
states  and  the  District  of  Columbia). 

(b)  A  unit  of  local  government  (any 
county,  city,  municipality,  or  township, 
or  other  unit  of  general  gmernment,  as 
defined  by  the  Bureau  of  'he  Census  for 
statistical  purposes,  and  includes  any 
trust,  investment,  or  other  funds 
thereof). 

(c)  A  commonwealth,  territory,  or 
possession. 

(10]  Mutual  Funds— 

A  mutual  fund  (includes  all  funds  that 
comprise  it,  whether  or  not  separately 
administered). 

(11)  Money  Market  Funds — 

A  money  market  fund  (includes  all 
funds  that  have  a  comm.on 
management). 

(12)  investment  Agents/Money 
Managers — 

An  individual,  firm,  or  association 
that  undertakes  to  service,  invest,  and/ 
or  manage  funds  for  others. 

(13)  Pension  Funds— 

A  pension  fund  (includes  all  funds 
that  comcprise  it.  whether  or  not 
separately  administered). 

Notes:  The  definitions  do  not  reflect  all 
bidder  stituations.  "Single  bidder"  is  not 
nece'j.sarily  synonymous  with  "single  entity". 

Questions  concerning  the  guidelines 
should  be  directed  to  the  Office  of 
Financing  Bureau  of  the  Public  Debt, 
Washington.  DC  20239  (telephone  202/ 
219-3350). 
I  FT?  Doc  92-6205  Fip.i  4-6-92:  4:19  pm] 
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Customs  Service 
(T.D.  92-38! 


Country  of  Origin  Marking  tor  the 
Former  Soviet  Republics 

agency:  us.  Customs  Service, 
I)»  parlment  of  the  Treasury. 
ACTION:  Notice  of  the  acceptable  names 
of  the  former  republics  of  the  Soviet 
Union  for  the  countrj'  purposes  of 
marking  under  19  U.S.C.  1304. 

SUMMARY:  The  breakup  of  the  former 

Soviet  Union  has  resulted  in  the 
formation  of  12  independent  countries  in 
addition  to  the  3  Baltic  nations.  This 
document  notifies  the  public  of  the 
names  and  the  English  spellings  for 
these  new  countries  that  are  to  be  used 
for  country  of  origin  marking  on 
merchandise  imported  into  the  United 
States  from  the  territory  of  the  former 
Soviet  Union.  It  also  grants  a  grace 
period  to  permit  the  continued 
importation  of  merchandise  from  these 
countries  marked  "Soviet  Union," 
"Union  of  Soviet  Socialist  Republics."  or 
I'SSR" 

EFFECTIVE  DATE:  .-Xp';!  9,  1192 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  S,  Dinerstein.  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1301  Constitution  Avenue  NW., 
Washington.  DC  20229  (202-566-2938). 
SUPPLEMENTARY  INFORMATION 

Background 

Section  304  of  the  Tariff  Act  of  1930, 
as  amended  (919  U.S.C.  1304),  provides 
that,  unless  excepted,  every  article  of 
foreign  origin  imported  into  the  U.S. 
shall  be  marked  in  a  conspicuous  place 
as  legibly,  indeligly,  and  permanently  as 
the  nature  of  the  article  (or  container) 
will  permit,  in  such  a  manner  as  to 
indicate  to  the  ultimate  purchaser  in  the 
U.S.  the  English  name  of  the  country  of 
origin  of  the  article.  Customs  has 
authority  pursuant  to  19  U.S.  1304  to 
determine  the  character  of  the  words 
and  phrases  or  abbreviations  thereof 
which  shall  be  acceptable  as  indicating 
the  country  of  origin  and  to  require  the 
addition  of  any  other  words  or  symbols 
which  may  be  appropriate  to  prevent 
deception  or  mistake  as  to  the  origin  of 
an  article. 

As  of  December  25.  1991,  President 
Rush  recognized  all  the  former  Soviet 
republics  and  independent  countries. 
Accordingly  in  order  to  satisfy  the 
requirements  of  19  U.S.C.  1304,  articles 
imported  from  the  former  Soviet  Union 
must  be  marked  with  the  English  name 
of  the  independent  country  from  which 


they  originate.  The  United  States 
Department  of  State  has  indicated  that 
the  following  are  in  the  English  names 
and  the  correct  spellings  of  these  new 
independent  coutries.  Except  as  noted 
below,  making  an  article  with  either  the 
short  form  name  or  the  long  form  name 
is  acceptable. 


Loog  form  names 


Republic  o(  ArmerMa 

Republic  of  AzerbaJtan... 

Republic  of  Bye<anjs 

Repot>lic  of  Georgia 

Reputdic  of  Kazakhstan.. 
Republic  of  Kyrgyzstan... 
Republic  of  MokJova 


Short 

fofvn 

nameii 


Russian  Federation 

Republic  of  Tajikistan 

Republic  of  Turkmenistan 


Ukrair>e 

Repubtc  of  Uzt>ekistan.. 

Reputjic  of  Uttioania 


ReputMc  of  Latvia ... 
Repubtc  of  Estonia 


Amw- 

nit. 

Azw- 


Iwus.' 
Qaor- 
gia.' 

Ka- 
zakhstm. 

Kyr. 
gyzstaii. 

Mot- 
dova. 

RuMia. 

Taji- 
kistan. 

Turk- 
mentstiin. 

Ukraine. 

Uzbe- 
kistan. 

Uth- 


LatVML 

Esto- 
nia 


'  In  accordance  with  19  CFR  134  45  the  alterna- 
tive spelling  "Belarus"  also  will  be  acceptable 

•  In  order  to  avoid  contusion  iwith  the  State  of 
Georgia  m  \he  United  States,  ttie  kxig  form  name 
must  be  used  (i  e  Republic  of  Georgia)  and  tt>e 
short  form  name  will  be  unacceptable 

If  any  of  the  long  form  names  are 
used,  the  abbreviation  "Rep."  may  be 
used  for  "Republic".  The  marking 
"Commonwealth  of  Independent  States" 
will  not  be  acceptable  because  it  does 
not  designate  a  nation  state  recognized 
by  the  United  States. 

We  recognize  that  manufacturers  and 
importers  may  need  time  to  adjust  to 
these  changes  and  that  an  abrupt 
change  in  the  marking  requirements 
could  cause  undue  hardship.  Therefore, 
we  believe  that  it  would  be  appropriate 
to  accept  goods  made  in  the  former 
U.S.S.R.  as  properly  marked  if  they  are 
marked  "Soviet  Union."  Union  of  Soviet 
Socialist  Republics,"  or  U.S.S.R."  until 
December  25, 1992.  After  December  25, 
1992,  all  goods  produced  in  the  territory 
of  the  former  U.S.S.R.  will  be  required  to 
be  marked  as  a  product  of  the  particular 
country  from  which  they  originate  (e.g. 
Armenia,  Azerbaijan,  Estonia,  etc.)  as 
set  forth  above. 
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■J.rel  Apnl  2.  ;9M. 
Samuel  H.  Banks 

Assistanl  Commissioner,  Office  of 
Commercial  Operations. 

'•:?.  Doc.  9J-^:38  Fii*' :  4~&-92;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Amendn-e"?  o* 
System  Notice 

AGENCY:  Department  of  Veterans 
Affairs. 

Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA)  is 
considering  amending  routine  use 
statements.  The  proposed  change  is  for 
the  system  of  records  entitled 
Compensation.  Pension,  Education  and 
Rehabilitation  Records— VA  (58V A  21/ 
22)  as  set  forth  in  Federal  Register 
publication,  "Privacy  Act  Issuance," 
1989  Compilation.  Volume  II,  pages  91ft- 
922. 

Amending  tliis  system  of  records  will 
allow  \.\  to  release  income  and  medical 
expense  information  on  veterans  and 
dependents  to  the  Social  Security 
Administration  (SSA)  for  use  by  that 
agency  in  determining  eligibility  to 
benefits  administered  by  SSA.  The 
income  and  medical  expense 
information  maintained  by  VA  is  used 
by  VA  to  determine  the  amount  payable 
to  recipients  of  VA  income  dependent 
benefits. 

\I \  irconne  depenaeru  progranis  a.'e 
des.i."'^'  i  '0  provide  assistance  to 
disabled  and  aged  wartime  veterans, 
and  the  survivors  of  wartime  veterans, 
who  are  in  need,  with  need  measured  by 
income.  All  income  is  normally 
considered  in  determining  the  amoimt 
payable.  Countable  income  for  VA 
purposes  may  be  reduced  by 
unreimbursed  medical  expenses  paid 
during  the  year. 

SSA  when  computing  Supplemental 
Security  Income  (SSI]  entitlement  did 
not  deduct  the  unreimbursed  medical 


expenses  from  a  beneficiary's  income. 
This  practice  was  held  to  be  an 
improper  practice  as  the  result  of  a  court 
decision  which  was  affirmed  on  appeal 
by  the  Ninth  Circuit  Court  of  Appeals. 
See  Summy  v  Schweiker,  688  F.  2d  1233 
(1982).  SSA  has  decided  to  expand  this 
decision  nationwide.  As  a  result,  SSA 
needs  the  income  and  medical  exper.sf- 
information  maintained  by  VA  to  assure 
maximum  payments  to  SSI  recipients. 
The  information  may  be  released  only 
upon  an  official  written  agreement 
between  VA  and  SSA.  This  agreement 
will  follow  the  requirements  of  the 
Privacy  Act  of  1974. 

To  provide  the  information  to  SSA. 
VA  is  proposing  to  amend  routine  use 
21.  The  release  of  this  information  will 
facilitate  the  proper  payment  of  benefits 
to  SSI  recipients.  The  proposed  revision 
of  routine  use  21  also  restates  the 
information  currently  in  routine  use  21. 

VA  has  determined  that  release  of 
information  for  this  purpose  is  a 
necessary  and  proper  use  of  information 
in  this  system  of  records  and  that  a 
specific  routine  use  for  transfer  of  this 
information  is  appropriate.  For 
informational  purposes,  a  sentence  is 
added  to  the  routine  use  stating  that  the 
records  subject  to  the  routine  use  may 
be  released  as  part  of  a  computer 
matching  program. 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
routine  use  statement  to  the  Secretary  of 
Veterans  Affairs  (271A).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW..  Washington.  DC  20420.  All 
relevant  material  received  before  May 
11, 1992  will  be  considered.  All  written 
comments  received  will  be  available  for 
public  inspection  at  the  above  address 
only  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday 
(except  holidays)  until  May  19. 1992. 

If  no  pubUc  comment  is  received 
during  the  30  day  review  period  allowed 
for  public  comment  or  unless  otherwise 
published  in  the  Federl  Register  by  the 


Department  of  Veterans  Affairs  the 
amendments  to  .58  VA  21 /.''.2  included 
herein  are  effective  May  11.  1992. 

.Approved,  .March  31,  1992. 
FxIwBrd  I  Derewinski. 
':>ecrr'.s.:ri-  of  Vetexir.s  Afhirs. 

Notice  of  Amendment  to  System  of 
Records 

R.iutine  use  21  in  the  system  of 
records  identified  as  58  VA  21/22. 
"Compensation,  Pension.  F^ucation  and 
Rehabilitation  record— VA"  as  .set  forth 
in  Federl  Register  publication.  fV.vacy 
Act  Issuance."  1989  Compilation. 
Volume  II.  pages  918-922  is  revised  la 
read  as  follows; 

58  V&  21/22 

SYSTEM  NAME: 

Compensation,  Pension  Edu-  ation 

and  RehabilitH-ion  Rpror.U— VA. 


Routine  uses  of  reco.-ds  maiuiuinea  in  the 
system,  including  categories  of  users  and  the 
purposes  of  such  uses: 
♦         •         •         *         • 

21.  Any  information  in  this  system 
such  as  identifying  information,  nature 
of  a  claim,  amount  of  benefit  payments, 
percentage  of  disability,  income  and 
medical  expense  information 
maintained  by  VA  which  is  used  to 
determine  the  amount  payable  to 
recipients  of  VA  inconie  dependent 
benefits  and  personal  information,  may 
be  disclosed  to  the  Social  Security 
Administration,  Bureau  of  Supplemental 
Security  Income,  upon  its  official 
request,  m  order  for  that  agency  to 
determine  eligibility  regarding  amounts 
of  social  security  benefits,  or  to  verify 
other  information  with  respect  thereto. 
These  records  may  also  be  disclosed  ;is 
part  of  an  ongoing  computer  matci-.ing 
program  to  accomplish  this  purpose. 
.        ♦        •        •        • 

IFR  Doc.  92-«196  Filpd  4-6-9.;.  8:45  am] 
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Sunshine  Act  Meetings 


This    section    of    the    FEDERA^    REGiSTE'i 
contains   notices   of   meetings   pubhsneO 
under   the    "Government   in   the   Sunshine 
Acf     (Pub     L     94-409)    5    use     S52bie)i3) 


DEFENSE  NUCLEAR  FACIUTIES  SAFETY 
BOARD 

Pursuar.!  to  the  provisions  of  the 
"Gt.nprnmpnt  in  the  Sunshine  Acf"  (5 
use,  §  552b),  notice  is  hereby  given  of 
the  following  meeting  of  the  Board 
TIME  AND  DATE:  9:00  a.m.  April  17    1  w: 
PLACE:  Public  Hearing  Room.  Suite  ~(K) 
625  Indiana  Avenue,  \W,  Wnthingti^n 
DC  20004, 
status:  Open. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
vsiii  discuss  and  dclibfrate  upon  safety 
issues  related  to  the  proposed  restart  of 
K-Reactor.  Savannah  River  Site,  South 
Carolina,  including,  but  not  limited  to. 
consideration  of  fritiated  water  release 
from  heat  exchangers,  safety  rod 
latching  mechanisms,  and  other 
operational  readiness  topics.  The  Board 
has  previously  noticed  a  public  meeting 
for  April  10,  1992.  to  discuss  and 
deliberate  upon  these  issues  related  to 
the  proposed  restart  of  K-Reactor, 
Savannah  River  Site.  South  Carolina.  57 
FR  10521  [March  26,  1992),  Because  the 
Board  may  not  have  received  ell  the 
information  necessary  for  a  full 
consideration  of  some  or  all  of  these 
issues  by  April  10,  1992.  it  may  be 
.necessary  to  postpone  discussion  of 
those  issues  or  to  postpone  the  entire 
meeting  scheduled  for  April  10, 1992. 
Consequently,  the  Board  is  scheduling 
an  additional  m.eeting  for  April  17, 1992, 
at  which  time  the  Board  will  discuss  and 
deliberate  upon  remaining  issues  related 
to  the  proposed  restart  of  K-Reactor, 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  M  Pusateri, 
General  Manager,  Defense  Nuclear 
Facilities  Safety  Board,  or  Carole  J, 
Council,  625  Indiana  Avenue.  NVV.  Suite 
700,  Washington,  DC  20OG4,  (202)  208- 
6400  (rrS  268-6400).  Interested 
individuals  may  call  this  number  for  up 
to  date  information  regarding  whether 


'I.e  meetings  scheduled  for  April  10, 

1992.  and  Ap-l  r  1W2.  will  be  held  or 

postponed 

SUPPLEMENTARY  INFORMATION:  The 

Board  specifically  reserves  its  right  to 
further  schedule  and  otherwise  regulate 
*he  course  of  the  meeting,  to  recess, 
reconvene,  postpone,  or  adjourn  the 
:neeting.  and  otherwise  exercise  its 
powers  under  the  Atomic  Energy  Act  of 
1954.  as  amended. 

Dated:  April  7. 1992. 
Kenneth  M.  Pusaieri, 
General  Manager. 
[FR  Doc.  92-8348  Filed  4-7-92;  2:11  pm] 

BILLING  COM  M70-»CD-«I 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Nu!ic(>  nf  Meeting 

TIME  AND  DATE:  9:30  a.m..  Thursday. 

April  16,  1992. 

PLACE:  Filene  Board  Room,  7th  Floor, 
1776  G  Street,  N.W..  Washington.  D.C. 

20456, 

STATUS:  Closed, 

MATTERS  TO  BE  CONSIDERED: 

1  Approval  of  Minutes  of  Previous  Closed 
Meetings. 

2.  Appeal  by  a  Proposed  Credit  Union  of 
Insurance  Determination.  Closed  pursuant  to 
exemptions  (8),  (9)(A](ii),  and  t9)(B). 

3.  Administrative  Action  under  Section  120 
of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (4),  (8),  and  (9)(A)(ii). 

4.  Administrative  Actions  under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8),  (9)(A)(ii),  and 
(9)[B). 

5.  Administrative  Actions  under  Sections 
206  and  208  of  the  Federal  Credit  Union  Act. 
Closed  pursuant  to  exemptions  (8),  (9)(A)(ii), 
and  (9)(B), 

6.  Personnel  Actions.  Closed  pursuant  to 
exemptions  f21  and  ffi) 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker.  Secretary  of  the  Board, 

Telephone  (202)  682-9600. 

Becky  Baker. 

Secretary  of  the  Board. 

[FR  Doc  92-832-1  Filed  4-7-92;  12:48  pm) 

BILLING  CODE  ?53i-01-ll 
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.SECURITIES  AND  EXCMANOI  COMMtSSlO.H 

Agency  Meeting 

FEDERAL  REGISTER     CITATION  O'f 
PREVIOUS  ANNOUNCEMENT:  67  FK  11796, 

Tuesd.'iv     \,,'  ,  ■",  ;'■-._ 

STATUS  Open  meeting. 
place:  450  Fifth  Street,  N,W.. 

DATE  P-REVIOUSLY  ANNOUNCED. 

Thursday,  April  2. 1992. 

CHANGE  !N  THt  MEf^tNG:  Additional 

.tLll.a. 

The  following  additional  item  will  be 
considered  at  an  open  meeting  on 
Friday.  April  10. 1992.  at  9:00  a.m. 

Consideration  of  whether  to  issue  an  order 
approving  the  proposed  rule  change  by  the 
National  Association  of  Securities  Dealers 
("NASD")  (SR-NASD-91-50)  that  amends 
Schedule  D  to  the  NASD  Bylaws  to  require 
trade  reporting  for  NASDAQ  securities 
similar  to  that  currently  required  for 
NASDAQ  National  Market  System  securities: 
and  conforming  amendments  to  the  Rules  of 
Practice  and  Procedure  for  the  Automated 
Confirmation  Transaction  Service.  For  further 
information,  please  contact  Jonathan  Kallman 
at  (202)  272-2416. 

Commissioner  Schapiro.  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earher  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Steve 
Luparello  at  (202)  272-2100. 

Dated:  April  7, 1992. 
lonailian  {     Katz, 
Secretary. 
IFR  Dor.  na-MZ.";  Filpd  4-7-92;  12:49  pm) 
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Corrections 


"^s   section   of   tne   P^DEPAL    PFjiS^E" 

S^'e,    and   Notice   doc-'^.erTts.   '^ese 
ccrrectioos  are   prepared   dv   t^«   C>**irt    :* 
tr^e   Federal    Pegs'?'    Agenc-.    :;feva'fe-: 
ccr'ec'.ic^s   are    ss-^el    as    S'^"t': 
doc-'"e'-*s   a^d   a:-'ear   ip   *-^«   a:ii:.'-)C'"re 
zoc-^"".'''    :a"e'go''es   e'sew-e'e    '    '"-i 
ss^e 


4.  On  page  10707.  in  the  second 
column,  in  the  second  full  paragraph,  in 
the  second  line,  "generic"  was 
misspelled. 

5.  On  page  10708,  in  the  second 
column,  in  the  third  paragraph,  in  the 
second  line,  "devise"  should  read 
"device". 


PA? 


-CORRECTED  i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratior 

21  CFR  Part  321 
[Docket  No.  91 N-02961 

Medical  Devices;  Device  TracKsng 

Correction 

In  proposed  rule  document  92-7074, 
beginning  on  page  10702  in  the  issue  of 
Friday,  March  27, 1992.  make  the 
following  corrections: 

1.  On  page  10705.  in  the  1st  column,  in 
the  Z.L  f ..!  paragraph,  in  the  Uth  line. 
"or'  snc -Id  -ead  "for". 

2  Or.  -re  icrr.e  page,  in  the  2d  column. 
;".  ;  -    :  DeviCes  Subject  to  Tracking". 
:::  "p  "."-^  line,  "591(e](l]"  should  read 

3  O"  patie  107{»,  ir.  it,.-=  t  '■  m'lmn.  in 
the  "il'n  l;ne.  following  "Fcd,::,'a^ 
Register  .  insert  ".  that  it  is  removing  the 
device  from  the  hst.  In  addition,  if  any 
manufacturer". 


6.  On  page  10714.  in  the  first  column. 
in  the  table  of  contents,  the  heading  for 
Subpart  A  should  read  "General 
Provisions". 

BIUJNG  CODE  1506-01-0 


QppAf-yf-f^T  or  TKL  INTERIOR 

%\.'e'?.\'i  M:r^,»genent  Service 

33  C'"P  "ii"  -"1^5 

RiN  IGS  j-ab:.? 

Revision  of  Geothermal  Resources 
Valuation  Regulations  and  Related 

T  0 ''  ■  r  s 

Correction 

In  rule  document  91-26823  beginning 
on  page  57256  in  the  issue  of  Friday. 
November  8, 1991.  make  the  following 
corrections; 

§  206.355    [Corrected] 

On  page  57282.  in  the  first  column  in 
S  206.355{c)(l)(ii)  and  in  the  second 


Federal    Register 
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y 


colurrin,  m  §  206.355(d]|l)li;)  the 
equaMon  was  set  out  incorrectly  and 
should  read  as  follows. 
thermal  energy  displaced  = 

(hu  -  h,..)  X  density  x  0.133681  X  volume 


efficiency  factor 

in  nddi'ion,  following  each  equation, 
the  word  ■'where"  should  be 
lowercased, 

BILLING  CODE  150S-01  D 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Docket  No.  PE-92-101 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

CorredJon 

In  nonce  decument  92-7345.  beginn-tig 
on  page  10945  in  the  issue  of  Tuesday, 
March  31. 1992.  irake  the  following 
cGrrrrtion: 

On  page  10945,  m  the  3d  column,  m 
the  13th  hne  from  the  bottom.  "Docket 
No.:  36800  '  should  read   'Dccht^t  No.: 
28800.". 
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Coast  Guard 


33  CFR  Part  164 

46  CFR  Part  35 

Unattended  Machinery  Spaces    Operating 

Requirements 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

I 

33  CFR  Part  164 

46  CFR  Part  35 
CGD  91-203 

RIN2115-AE12 

Unattended  Machinery  Spaces- 
Operating  Requirements 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
implement  a  provision  of  the  Oil 
Pollution  Act  of  1990  (OPA  90)  by 
defining  the  conditions  under  which 
certain  tank  vessels  may  operate  with 
unattended  machinery  spaces  in  U.S. 
navigable  waters.  This  proposed 
rulemaking  will  promote  the  safe 
operations  of  tank  vessels  with 
unattended  machinery  spaces  in  U.S. 
waters. 

DATES:  Comments  must  be  received  on 
or  before  lune  8. 1992. 
ADDRESSES:  Comments  may  be  mailed 
to  the  E.xecutive  Secretary,  Marine 
Safety  Council  (G-LRA-2/3406)  (CGD 
91-203),  U.S.  Coast  Guard  Headquarters. 
2100  Second  Street  SW.,  Washington, 
DC  20593-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  federal  holidays.  The 
telephone  number  is  (202)  267-1477.  The 
Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406.  U.S. 
Coast  Guard  Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT: 
L;eu'er.a.'.;  L„.T;.T.j.".^er  Paul  Jewell. 
Project  Manager,  Oil  Pollution  Act  (OPA 

00'  <^',,"  ■r;_\?s-r   '"":!  267-6746. 

SUPPLEMENTARY  INFORMATION: 

P.equest  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  91-203)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 
Th&X!oast  Guard  will  consider  all 
comments  received  during  the  comment 
period. 


The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Executive 
Secretary.  Marine  Safety  Council  at  the 
address  under  "ADDRESSES."  If  the 
Coast  Guard  determines  that  oral 
presentations  will  aid  this  rulemaking,  it 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  laformation 

The  principal  drafters  of  this 
document  are  Joan  Tilghman,  Project 
Counsel,  Oil  Pollution  Act  (OPA-90) 
Staff  and  Lieutenant  Commander  Paul 
Jewell,  Project  Manager. 

Background  and  Purpose 

In  1977.  the  Coast  Guard  proposed  a 
rule  to  prohibit  the  use  of  automatic 
pilots,  require  that  engine  rooms  be 
manned,  and  require  the  anchor  detail 
be  set  in  specific  U.S.  waters.  The  Coast 
Guard  initiated  this  rulemaking  in  an 
attempt  to  resolve  the  problems 
associated  witli  navigation  in  congested 
and  confined  waters.  The  resulting  list 
of  specified  waters  was  confusing  to 
mariners  because  it  would  have 
required  mariners  to  learn  and  chart  the 
new  areas  designated  by  the  rule.  Many 
objected  to  the  1977  proposal,  and  the 
Coast  Guard  withdrew  it  after 
determining  that  the  rule  would  present 
an  undue  burden  both  to  the  mariner 
and  the  Coast  Guard.  Section  4114(a)  of 
OPA  90  now  requires  the  Coast  Guard 
"*  *  *to  define  the  conditions  under, 
and  designate  the  waters  upon,  which 
tank  vessels  subject  to  section  3703  of 
title  46.  United  States  Code  may  operate 
in  the  navigable  waters  with  the  auto- 
pilot engaged  or  with  an  unattended 
engine  room."  This  section  focuses  on 
reducing  the  risk  of  tank  vessel 
casualties  resulting  from  operating  with 
the  autopilot  engaged  or  with  an 
unattended  engine  room.  Regulations 
designating  waters  where  tank  vessels 
may  operate  with  the  automatic  pilot 
engaged  are  the  subject  of  a  separate 
rulemaking. 

Section  4114(a)  of  OPA  90  directs  the 
Coast  Guard  to  establish  parameters  for 
using  automatic  pilots  and  for  operating 
with  engine  rooms  unattended.  The 
Coast  Guard's  earlier  regulatory 
attempts  may  have  unintentionally 
discouraged  the  evolution  of  advanced 
engineering  systems  by  limiting  their  use 
in  U.S.  waters.  The  Coast  Guard  is  now 
proposing  an  approach  that  recognizes 
the  inherent  safety  features  and 
technological  advantages  of  properly 
functioning  automated  systems. 


Discussion  of  Proposed  Amendment 

The  COfist  Guard  proposes  to  add 
I  164  n  ;o  13  CKR  pdrt  164  to  define  the 
cond:liar:s  under  which  a  tank  vessel 
may  operate  in  the  navigable  waters  of 
the  United  States  with  unattended 
machinery  spaces.  This  proposed  rule 
applies  only  to  self-propelled  tank 
vessels  certified  to  operate  with 
unattended  machinery  spaces.  This 
proposed  rule  does  not  apply  to  tank 
barges 

Although  section  4114(a)  refers  to 
"engine  room."  the  phrase  "machinery 
spaces"  will  be  used  in  this  rulemaking 
as  an  equivalent  term  because 
"machinery  spaces"  reflects  currsnt 
maritime  practice  and  terminology.  The 
International  Convention  for  the  Safety 
of  Life  at  Sea,  1974  as  amended 
.  (SOLAS),  regulation  46,  requires  that 
vessels  carry  documentary  evidence 
certifying  that  they  are  equipped  to 
operate  with  periodically  unattended 
machinery  spaces.  These  documents  are 
internationally  recognized  and  accepted 
by  maritime  administrations.  The  term 
"machinery  space"  is  defined  in  46  CFR 
30.10^2  as: 

Any  space  that  contains  machinery  and 
related  equipment  including  Category  A 
machinery  spaces,  propelling  machinery, 
boilers,  oil  fill  units,  steam  and  internal 
combustion  engines,  generators  and 
centralized  electrical  machinery,  oil  filling 
stations,  refrigeration,  stabilizing,  ventilation, 
and  air  conditioning  machinery,  and  similar 
spaces  and  trunks  to  such  spaces. 

SOLAS,  chapter  II-l,  part  A,  provides  a 
similar  definition  of  "machinery 
spaces."  ^ 

The  Coast  Guard  is  proposing  to 
designate  all  navigable  waters  of  the 
United  States  as  areas  where  tank 
vessels  meeting  specified  requirements 
may  operate  with  unattended  machinery 
spaces.  In  accordance  with  SOLAS 
recommendations,  maritime  flag 
administrations  routinely  certify 
properly  equipped  and  maintained  tank 
vessels  as  suitable  to  operate  with 
automated  systems.  Automated  systems 
have  been  used  since  1969.  A  recent 
National  Research  Council  Study  (Crew 
Size  and  Maritime  Safety,  1990) 
indicated  that  unattended  machinery 
spaces  have  a  "significant  impact  on 
combatting  fatigue,  boredom,  and 
inattention."  To  ensure  that  these 
systems  are  reliable,  the  Coast  Guard  is 
proposing  that  tank  vessels  meet  certain 
minimum  conditions  when  navigating 
with  unattended  machinery  spaces  in 
U.S.  navigable  waters. 

Coast  Guard  and  international 
standards  require  that  the  safety  of  tank 
vessels  with  automated  vita!  systems. 


Federal  Register  /  Vol.  57,  No.  69  /  Thursday,  April  9,  nW2  /  Proposed  Ruits 


12379 


possessing  documents  attesting  lo  their 
suitability  for  operation  with 
periodically  unattended  machinery 
spaces,  must  be  equivalent  to  that  of 
vessels  with  vital  systems  under  direct 
manual  operator  supervision  (46  CFR 
part  62  and  SOLAS,  chapter  Il-l.  part  E), 
To  be  certified  for  operation  with 
unattended  machinery  spaces,  a  tani. 
vessel  must  meet  special  technical 
requirements  relating  to  fire  protection, 
protection  against  flooding,  control  of 
propulsion  machinery  from  the 
navigating  bridge,  communication,  alarm 
systems,  safety  systems,  and  other 
special  requirements  for  machinery, 
boiler,  and  electrical  installations.  TYas 
proposal  will  allow  tank  vessels 
equipped  with  properly  functioning 
automated  equipment  to  take  full 
advantage  of  proven  and  internationally 
accepted  technology. 

Part  of  this  proposed  rule  will  require 
tank  vessels  operating  with  un.^ttended 
machinery  spaces  to  make  an  entry  in 
the  logbook  for  the  vessel,  noting  that 
the  machinery  spaces  were  inspected  by 
a  licensed  engineer  and  are  functioning 
properly.  Consequently,  the  Coast 
Guard  also  proposes  to  amend  46  CFR 
35.07-10  "Actions  required  to  be  logged  ' 
to  reflect  this  additional  logbook  entry 

Regulatory  Evaluation 

The  Coast  Guard  has  determined  ihdt 
this  proposal  is  not  major  under 
Executive  Order  12291.  For  vessels 
operating  on  the  navigable  waters  of  the 
United  States  with  unattended 
machinery  spaces,  the  rules  require  that 
a  licensed  engineer  inspect  the 
automated  systems  to  ensure  the 
systems  are  functioning  properly.  This 
inspection  m.ay  take  a  licensed  engineer 
15  minutes  and  will  cost  vessel  owners 
approximately  S5.25  per  visit  to  U.S. 
waters,  based  on  a  Coast  Guard 
estimated  hourly  wage  rate  of  $22.00  for 
a  US.  third  assistant  engineer.  The 
logbook  entry  required  after  this 
inspection  will  cost  vessel  owners  an 
additional  $1.00  per  visit  if  an  able 
seaman  earning  $15.00  per  hour  spends  4 
minutes  to  make  the  entry.  Machinery 
space  inspections  are  routinely  made 
before  departing  from  port.  Therefore, 
any  additional  cost  will  be  incurred  on 
the  inbound  voyage.  Consequently,  this 
proposal  will  not  result  in  annua!  costs 
of  $100  million;  will  have  no  significant 
adverse  effects  on  competition, 
employment,  or  other  aspects  of  the 
economy;  and  will  not  result  in  a  major 
increase  in  costs  and  prices.  This 
proposal  is  not  significant  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  for 
Simplification  Analysis  and  Review  of 
Regulations  (DOT  Order  2100.5). 


because  its  cost  is  expected  to  be 
minimal  and  it  does  not  meet  any  of  the 
criteria  listed  m  paragraph  6(a)(2j  of  the 
Onler 

Small  Entities 

UnJpr  the  Regulatory  Flexibility  Act 
(5  use  601  et  seq.)  the  Coast  Guard 
must  consider  whether  this  proposal  will 

have  a  significant  economic  impact  on  a 
substantial  number  of  smail  entities. 
"Smail  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  m  their  field  and 
that  otherwise  qualify  as  'small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.SC  632). 
"Small  entities"  also  include  small  not- 
for-profit  organizations  and  small 
governmental  junsdictions.  In  view  of 
the  minimal  cost  of  compliance  for 
individual  vessels,  the  Coast  Guard 
certifies  under  5  U.SC.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  nuoiber  of  small  entities. 

Collection  of  Information 

This  proposal  requires  an  entry  be 
made  in  the  ship's  logbook  following 
inspection  of  the  ship's  machinery 
spaces.  The  Office  of  Management  and 
Budget  has  previously  approved  the 
requirement  to  maintain  a  ship's  log 
(0MB  Control  No.  2115-0071),  The  log 
entry  required  by  this  rule  does  not 
significantly  increase  the  paperwork 
burden  associated  with  maintaining  a 
ship's  log. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  m  accordance  with  the 
principles  and  cntena  contained  in 
E.xecutive  Order  12612.  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Asse.ssment.  This  proposed 
rulemaking  defines  conditions  under 
which  a  tank  vessel  may  operate  in  the 
navigable  waters  of  the  United  States 
with  unattended  machinery  spaces.  It  is 
a  well  settled  principle  that  regulations 
concerning  manning  of  commercial 
vessels  in  U.S.  waters  are  an  exclusive 
domain  of  the  Coast  Guard.  Further, 
standardizing  vessel  manning 
requirements  is  necessary  because 
vessels  move  from  port  to  port  in  the 
national  marketplace,  and  variation  of 
manning  requirements  would  be 
unreasonably  burdensome.  Therefore,  if 
this  rule  becomes  final  the  Coast  Guard 
intends  it  to  preempt  State  action 
addressing  the  same  subject  matter. 


En\ironment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B. 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  This  proposal  is  a 
procedural  regulation  which  does  not 
have  any  environmental  impact.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
rrrving  where  indicated  under 

ADDRESSES". 

Ijsi  (if  Siit}]ects 

33  CFR  Part  164 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 

46  CFR  Part  35 

Cargo  vessels.  Marine  safety. 
Navigation  (wafer).  Occupational  safety 
and  health,  Reporting  and  recordkeeping 
requirements,  Seamen. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  164  and  46  CFR  part 
35  as  follows; 

TITLE,  3,3-1  AMENDED] 
PART  164— AMENDED! 

1.  The  authority  citation  for  part  164  is 
revised  to  read  as  follows: 

Authority:  Sec.  4114(a).  Pub.  L  101-380. 104 
Stat.  484  (33  U.S.C.  1223,  46  U.S.C.  3703):  49 
CFR  1.48(n). 

Section  164.61  also  issued  under  46  U.S.C. 
6101. 

2.  Section  164.13  is  added  to  read  as 

fnl|nw«' 

^164,13     Naviyafton  ufioen«ray 
Uaattenaed  machinery  spaces,  tank, 
veftsei*. 

A  tank  vessel  may  operate  in  the 
navigable  waters  of  the  United  States 
with  unattended  machinery  spaces  if  all 
of  the  following  conditions  exist: 

(a)  The  tank  vessel  is  carrying  an 
official  document  issued  under  the 
authority  of  the  flag  administration, 
which  includes  the  following  statement 
written  in  English:  "Approved  for 
periodically  unattended  machinery 
space  operation." 

(b)  A  licensed  engineer,  immediately 
prior  to  leaving  the  machinery  spaces 
unattended,  has  inspected  the 
machinery  spaces  to  ensure  that  all 
systems,  including  alarm  systems,  are 
operating  properly. 

(1)  Except  for  tank  vessels  navigating 
in  the  Great  Lakes,  this  inspection  must 
take  place  before  getting  underway  in 


19  92 
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the  navigable  waters  of  the  United 
S"a'^  5  or  not  more  than  6  hours  before 
•re  ;dnk  vessel  enters  the  navigable 
vvdters  of  the  United  States. 

2]  For  !a"k  \  ^  "►•!s  navigating  on  the 
C>eat  Lake*  at,  unattended  machinery 
'•paces,  this  mspection  must  take  place 
ber'c"  jt'^ing  underway  or  no  more 
tha  "  5  -^ :  .rs  prior  to  entering  Snell 
!    c«5   n  Massina,  New  York. 

)  The  nspection  must  be  recorded  in 
the  \esse'.  s  logbook. 

(cj  A  designated  licensed  engineer  is 
or.  call  to  attend  the  machinery  spaces 
•   r  -^  direction  of  the  deck  officer  of  the 

(d)  No  alarm  condition  or  fault  in  a 
vital  system  requiring  a  member  of  the 


engine  department  to  take  corrective 
action  has  occurred  within  the  previous 

12-Vinur  ppn'nrl 

T'^LE,  16- ftMFNDEOl 

PART  3S— I  AMENDED] 

3.  The  authority  citation  for  part  35  is 
revised  to  read  as  follows: 

Authority:  Sec.  4114(a),  Pub.  L  101-380,  1  m 
Stat.  484  (33  U.S.C.  1321(j);  46  U.S.C.  3306, 
3703.  6101:  49  U.S.C.  App.  1804);  E.0. 11735.  38 
FR  21243.  3  CFR.  1971-1975  Comp.,  p.  793: 
E.0. 12234,  45  FR  58801.  3  CFR.  1980  Comp..  p. 
277;  49  CFR  1.64. 

4.  In  S  35.07-10.  paragraph  (b)(10)  is 
added  to  read  as  follows: 


§35.07-10    Actions  re<|ulred  to  t>« 
logged— TB/ALL 


■'s  or 

"8 


lOi  Machinery  spaces  inspocti(>n 
Before  getting  underway  in  the 
navigable  waters  of  the  United  Ssh^ 
not  more  than  6  hours  prior  to  enter 
the  navigable  waters  of  the  United 
States  with  unattended  machinery 
speaces.  See  3.3  CP'K  164  1 3 
*         •         •         •         • 

Dated   Febri,i'->  :i,  l!-"^C, 
A.E.  Henn. 

Rear  Admiral,  U.S  Cix:st  Guard,  Chief.  Office 
of  Marine  Safety,  Securr.y  and  Environmental 
Protection. 
\VR  Doc  92-8030  Filed  4-^-9:.  8  45  am) 
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NATIONAL  INDIAN  GAMING 
COMMISSION 

25CFR  Part  502 

Definitions  Unde''  the  Indian  Gammg 
Regulatory  Act 

agency:  National  Indian  Gaming 

Commission. 

action:  Final  rule. 


summary:  The  National  Indian  Gaming 

C    rr.T.ission  is  establishing  this  rule  in 
;  napter  III  in  Title  25  of  the  Code  of 
Federal  Regulations  [Parts  500-599]. 
This  rule  defines  key  terms  in  the  Indian 
Gaming  Regulatory  Act  of  1988.  It  is 
intended  to  provide  guidance  to  tribes, 
their  attorneys,  enforcement  personnel 
and  o'hprs  interested  in  Indian  gaming. 
EFFECTIVE  DATE:  May  7. 1992. 
FOB  FURTHER  INFORMATION  CONTACT. 
Mary  jane  .Vldrn.ie>,  NdUonai  Indian 
Gaming  Commission,  Suite  250, 1850  M 
Street  NW.,  Washington.  DC  20036-5083; 
tplpphonp:  2^2-6.32-7003. 
surpuEMENTARV  INFORMATION:  These 
regulations  implement  definitions  under 
the  Indian  Gaming  Regulatory  Act 
(IGRA),  signed  into  law  on  October  17, 
1988.  The  IGRA  established  the  National 
Indian  Gaming  Commission 
(Commission).  Under  the  IGRA.  the 
Commission  is  charged  with  regulating 
class  II  gaming,  and  certain  aspects  of 
class  III  gaming.  . 

Style 

In  drafting  these  regulations,  the 
Commission  attempted  to  clarify  the 
IGRA  without  changing  the  legislative 
intent.  Whenever  possible,  the 
Commission  used  concise  and  clear 
language.  The  goal  of  the  Commission  is 
to  make  the  regulations  easy  to  use 
without  sacrificing  precision.  To 
conform  to  standard  regulatory  style  the 
Commission  alphabetized  the 
definitions. 

Purpose  '"^jT 

The  purpose  of  these  regulations  is  to 
provide  definitions  under  the  IGRA. 
Future  rulemakings  will  contain  program 
requirements  for  tribal  ordinances, 
appeals,  enforcement,  management 
contracts  and  self-regulation. 

Chairman 

One  commenter  suggested  amending 
the  definition  of  Chairman  to  include  the 
Chairman's  designee.  The  Commission 
agrees  that  such  a  revision  will  clarify 
that  the  Chairman's  authorized 
representatives  may  act  on  behalf  of  the 
Chairman.  Therefore,  the  Commission 
has  adopted  this  suggestion. 


Class  I  Gaming 

The  Commission  proposed  to  define 
"class  I  gaming"  as  "(1)  Social  games 
played  solely  for  prizes  of  minimal 
value;  or,  (2)  traditional  forms  of  Indian 
gaming  when  played  by  individuals  at 
tribal  ceremonies  or  celebrations.** 

One  commenter  stated  that  the 
proposed  definition  would  eliminate 
traditional  games  played  in  conjunctior 
with  tribal  ceremonies  or  celebrations 
but  conducted  at  sites  other  than  the 
ceremony  or  celebration  grounds. 
Another  commenter  suggested  that 
traditional  gaming  could  not  be 
incidental  to  any  commercialized 
gambling.  The  Commission  did  not 
intend  to  exclude  games  played  in 
connection  with  tribal  ceremonies.  The 
Commission  notes  that  in  the  Senate 
Committee  Report  on  S.  555,  the 
Committee  explains  that  class  I  gaming 
is  "social,  traditional  games  in 
connection  with  tribal  ceremonies  or 
celebrations."  S.  Rep.  No.  446, 100th 
Cong.,  2d  Sess.  16  (1988).  By  ushig  the 
term  "in  connection  with,"  Congress  did 
not  intend  to  limit  traditional  games  to 
those  games  played  at  ceremonies.  Thf 
Commission  revised  the  definition, 
deleting  "at"  and  adding  "in  connection 
with."  to  reflect  Congress"  intent  that 
traditional  gaming  remain  solely  under 
the  jurisdiction  of  a  tribe.  The 
Commission  recognizes  that,  but  for 
their  connection  with  a  tribal  ceremony 
or  celebration,  some  forms  of  class  I 
gaming  would  be  class  II  or  class  ID 
gaming.  Horse  racing  in  connection  with 
Crow  Fair  (held  by  the  Crow  Tribe),  for 
example,  is  class  I  gaming.  The 
Commission  does  not  intend,  however, 
that  traditional  dice  games  played  at 
bingo  halls,  for  example,  be  included  in 
class  I  unless  those  games  are  played  in 
connection  with  a  tribal  ceremony. 

Commenters  suggested  substituting 
"engaged  in"  for  "when  played."  stating 
that  the  suggested  language  would 
include  spectators.  Other  commenters 
suggested  that  class  I  gaming  could  be 
played  only  by  tribal  members.  The 
Commission  used  the  verb  "play,"  to 
describe  the  activity,  not  to  exclude 
guests  Bnd  business  invitees.  Thus,  in 
the  view  of  the  Commission,  the 
presence  of  guests  or  business  invitees 
does  not  serve  to  reclassify  an 
otherwise  traditional  game  as  class  II  or 
class  III. 

Other  commenters  suggested  that  (1) 
the  Commission  define  what  constitutes 
a  social  game,  a  prize  of  minimal  value. 
and  a  traditional  form  of  Indian  gaming, 
and  (2)  the  Commission  define  dass  I 
games  as  '  any  game  that  uses  an 

unassisted  selection  process  that  is 

separated  from  the  game  format  and 


where  any  wager  should  be  for  the  play 
and  any  win  based  on  pure  luck."  The 
Commission  re)pctpd  these  suggestions 
after  determining  that  the  definition  as 
revised  is  sufficient  to  provide  a  simple 
test  for  class  I  gaming. 

Class  II  Gaming 

A.  Lotto 

Many  com.Tienters  questioned 
whether  lotto  is  synonymous  with  bingo, 
as  proposed.  Since  the  Commission 
proposed  that  rule,  the  U.S.  Circuit  Court 
for  the  Seventh  Circuit  has  held  that 
lotto  is  synonymous  with  bingo.  Oneida 
Tribe  of  Indians  v.  State  of  Wisconsin. 
951  F.2d  757  (7th  Cir.  1991).  In  its 
decision  the  court  held:  "*   *  *  we  find 
the  plain  meaning  of  lotto'  as  used  in 
the  Indian  Gaming  Regulatory  Act  is  the 
common,  or  first,  meaning  published  in 
dictionaries.  Lotto'  in  this  context 
means  a  game  of  chance,  played  in  a 
bingo-like  setting  on  a  bingo-like  card, 
following  bingo-like  procedures.  It  does 
not  mean  lottery  in  general  or  the  type 
of  lottery  operated  by  various  states  and 
denominated  'Lotto'  or  som.e  derivative 
thereof  "(/c/.  at  769)  In  view  of  the 
tiecision  of  the  Seventh  Circuit,  which 
was  in  agreement  with  the  reasoning 
contained  m  the  Commission's  proposal, 
the  Commission  has  rejected  numerous 
suggestions  of  alternative  definitions. 

B.  Jackpot  or  Progressive  Bingo 

Many  commenters  questioned 
whether  the  requirement  in  the  IGRA 

that  the  bingo  game is  won  by 

the  first  person  covering  a  previously 
designated  arrangement  of  numbers  or 
designations  on  such  cards  "  excludes 
jackpot  bingo  or  progressive  bingo.  The 
Commission  believes  that  Congress' 
intent  was  to  include  jackpot  or 
progressive  bingo  in  class  II  as  long  as: 
(1)  There  is  eventually  a  winner  (in 
other  words,  the  house  never  takes  the 
jackpot),  and  (2)  in  each  game  there  is  at 
least  a  winner  of  a  consolation  "prize. 

C.  Interpretation  of  "Such  Gaming" 
Some  commenters  suggested  defining 

"such  gaming  for  any  purpose  by  any 
person"  under  25  U.S.C.  2710(b). 
According  to  those  commenters,  this 
would  assist  in  determining  whether 
class  II  gaming  may  be  "engaged  in.  or 
licensed  and  regulated  on  lands  within  a 
tribe's  jurisdiction."  The  Commission 
intends  to  address  this  issue  as  part  of 
its  review  and  approval  of  tribal 
ordinances  under  Section  2710  of  the 
Act. 

Similarly,  another  commenter 
suggested  that  bingo  must  be  played  in 
conformity  with  state  law.  The 
Commission  rejects  this  view,  noting 
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that  under  the  criminal/prohibitor>' 
versus  civil/regulatory  test  of  Cahfornia 
V.  Cabazon  Band  of  Mission  Indians,  480 
U.S.  202  (1987),  state  laws  governing 
bingo  are  regulatory  and  therefore  tribal 
bingo  operations  would  be  outside  state 
jurisdiction.  Except  when  a  tribe  and  a 
state  agree  under  a  compact,  or  for  class 

II  card  games,  or  in  the  case  of  certain 
individually  owned  operations,  state 
regulatory  requirements  do  not  apply  on 
Indian  lands.  (See  discussions  below  on 
class  II  games  and  individually  owned 
operations.) 

D.  Additional  Specificity  With  Regard  to 
Bingo 

One  commenter  suggested  adding  to 
the  bingo  definition  the  requirement  that 
the  cards  bear  75  or  90  numbers  to 
clarify  that  keno.  bingojack  and  other 
games  are  not  forms  of  bingo.  The 
Commission  rejected  this  approach  to 
determining  the  status  of  other  games  In 
the  Commission's  view,  keno  is  a  class 

III  game  because  it  is  a  house  banking 
game  and  is  not  won  by  the  first  person 
covering  a  previously  designated 
arrangement  of  numbers.  (IGRA 
contemplates  that  in  games  similar  to 
bingo,  the  house  designate  the 
arrangement  and  many  players  attempt 
to  cover  the  same  arrangement.) 
Bingojack.  on  the  other  hand,  is  a  game 
that  combines  bingo  and  blackjack. 
Because  blackjack  is  a  house  banking 
game,  bingojack  is  in  class  III  (see  the 
discussion  of  house  banking  game 
below). 

Commenters  sugjjested  keno  is  a  class 
II  game  because  (1)  historically  keno 
and  bingo  were  synonymous;  (2)  the 
Internal  Revenue  Service  does  not 
include  keno  within  its  wagering  tax 
provisions:  and  (3)  the  Montana 
Supreme  Court  determined  that  keno  is 
an  allowable  game  under  that  states 
Bingo  and  Raffles  Act,  Because  the 
Comm.ission  views  games  similar  to 
bingo  as  those  games  meeting  the 
statutory  criteria  for  bingo  and  that  are 
not  house  banking  games,  the 
Commission  does  not  believe  keno  is  a 
game  similar  to  bingo.  Therefore,  the 
Commission  rejected  the  suggestion  that 
keno  should  be  classified  as  class  II 
gaming  for  historical  reasons 
Concerning  the  IRSs  view  that  keno  is 
not  within  its  wagering  tax  provisions. 
that  determination  by  the  IRS  is  not 
relevant  to  determinations  under  the 
IGRA.  Determination  made  under  the 
Internal  Revenue  Code  are  made  for 
different  purposes.  Finally,  regarding  the 
decision  of  the  Montana  Supreme  Court. 
Gallatin  County  v,  Dl^R  Music  and 
Vending.  Inc..  654  P.2d  998  (1982).  that 
decision  turns  on  a  statute  that  is  much 


less  specific  than  the  IGRA  and 

therefore  is  not  applicable  here. 

E.  Language 

One  commenter  suggested  that  the 
derinition  of  class  II  gaming  be  changed 
to  track  the  exact  language  of  the  IGRA. 
The  Commission  rejected  this 
suggestion.  By  clarifying  the  language  of 
the  IGRA,  the  Commission  did  not  alter, 
hut  rather  implemented.  Congress' 
intent. 

F.  Players  Participating  on  Equal  Basis 

One  commenter  questioned  whether 

the  definition  of  bingo  should  require 
that  all  players  participate  on  an  equal 
basis.  The  commenter  stated  that  in  a 
traditional  bingo  game,  all  cards  are 
purchased  for  a  preset  price, 
notwithstanding  limited  promotional 
discounts.  The  Commission  believes 
that  such  considerations  are  marketing 
decisions  and  are  outside  the  Act's 
purview.  Therefore,  the  Commission 
rejected  this  suggestion. 

Another  commenter  suggested  that 
class  II  gaming  be  limited  to  games 
involving  group  participation  where  all 
players  play  at  the  same  time  against 
each  other  for  a  common  prize.  In  the 
view  of  the  Commission,  Congress 
enum.erated  those  games  that  are 
classified  as  class  II  gaming  (with  the 
exception  of  "games  similar  to  bingo"). 
Adding  to  the  statutory  cnteria  would 
serve  to  confuse  rather  than  clarify. 
Therefore,  the  Commission  rejected  this 
suggestion. 

One  commenter  questioned  whether 
the  definition  of  bmgo  in  the  IGRA  limits 
the  presentation  of  bingo  to  its  classic 
form.  The  Commission  does  not  believe 
Congress  intended  to  limit  bingo  to  its 
classic  form.  If  it  had.  it  could  have 
spelled  out  further  requirements  such  as 
cards  having  the  letters  "B"  "I"  "N"  "G" 
"O"  across  the  top,  with  numbers  1-15 
in  the  first  column,  etc  In  defining  class 
II  to  include  games  similar  to  bingo. 
Congress  intended  to  include  more  than 
"bingo  in  its  classic  form"  in  that  class. 

G.  Additional  Definitions 

Several  commenters  suggested  that 

the  Commission  define  pull-tabs,  punch 
boards,  tip  jars,  and  instant  bingo.  The 
Commission  believes  that,  in  the 
absence  of  regulatory  definitions,  the 
accepted  common  law  definitions  of 
these  terms  would  apply  to  any  matter 
arising  under  the  Act.  Because  the 
Commission  views  this  result  as 
desirable,  it  has  decided  not  to  add 
definitions  of  these  terms  to  the 
regulation. 


H.  Parenthetical  (Whether  or  Not 
Electronic.  Computer,  or  Other 
Technologic  Aids  Are  Used  in 
Connection  Therewith) 

Some  commenters  question  whether 
the  parenthetical  expression  "(whether 
or  not  electronic,  computer,  or  other 
technologic  aids  are  used  in  connection 
therewith) "  as  proposed  in  {  502.1(0 
applies  to  class  U  games  other  than 
bingo.  Upon  reflection,  the  Commission 
realized  that,  in  general,  parenthetical 
expressions  modify  words  that  come 
before  them,  not  after.  Thus,  its 
placement  in  the  IGRA  after  bingo,  but 
before  other  listed  games,  indicates  to 
the  Commission  that  Congress  meant 
the  parenthetical  to  apply  to  bingo  only. 
The  Commission  notes,  however,  that  in 
its  view  so  long  as  technology  does  not 
fall  under  the  definition  of  gambling 
devices  under  the  Johnson  Act  (15  U.S.C. 
1171),  it  is  not  prohibited. 

I.  Nonbanking  Card  Games 

One  commenter  suggested  that 
proposed  S  502.1(f)(iii)(3)  in  the 
definition  of  class  II  gaming  include  the 
word  "anywhere"  to  make  it  clear  that, 
as  long  as  a  nonbanking  card  game  is 
played  anywhere  in  the  state,  it  is,  in 
fact,  a  class  II  game.  The  Commission 
agrees  and  has  adopted  this  suggestion. 
In  addition,  the  Commission  added  the 
work  "legally"  after  the  word  "played" 
in  the  definition  to  clarify  that  class  II 
games  must  be  legal  in  the  state  in 
which  they  are  played. 

Some  commienters  suggested  defining 
nonbanking  card  games.  The 
Commission  disagrees.  Using  the 
definition  of  house  banking  game,  it  is 
possible  to  determine  which  card  games 
are  nonbanking  games.  Some  games  are 
played  in  both  house  banking  and 
nonbanking  formats.  With  respect  to 
those  games,  only  the  nonbanking 
format  may  be  a  class  II  game  if 
explicitly  authorized  or  not  expressly 
prohibited  by  slate  law.  The  house 
banking  format  is  a  class  III  game. 

One  commenter  suggested  that  all 
class  II  games  including  non-banking 
card  games,  should  be  games  in  which 
players  compete  against  one  another  ad 
opposed  to  playing  against  the  house. 
As  slated  above.  Congress  enumerated 
those  games  that  are  classified  as  class 
II  gaming  with  the  exception  of  games 
similar  to  bingo.  Adding  to  the  statutory 
criteria  would  serve  to  confuse  rather 
than  clarify.  Therefore,  the  Commission 
rejected  this  suggestion. 

One  commenter  suggested  adding  the 
parenthetical  expression  "(whether  or 
not  electronic,  computer,  or  other 
technologic  aids  are  used  in  connection 
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<hp'-pwi;hf'  to  briaden  the  scope  of 
nonbankir'.g  card  games.  The 
Commission  doc*  not  believe  that 
Congress  intended  Ihii  qualifying 
language  to  apply  to  nonbanking  card 
games,  and  therefore  rejected  this 
suggestion. 

1  Grandfathered  Class  U  Card  Games 

Several  commenters  stated  that,  with 
rpspect  to  grandfathered  class  D  card 
names  in  Michigan.  North  Dakota.  South 
Dakota  and  Washington,  the  date  for 
dete!-minTr'.g  the  existence  of  a  game 
should  be  "on  or  before"  May  1. 1988 
The  Commission  agrees  and  has 
adopted  this  suggf-sted  change  to 
acciira*e!y  reflect  the  IGRA. 

A  few  commenters  suggested  that 
g-andfa'Sered  class  11  card  games  in 
.VI  chiaa-i.  North  Dakota.  South  Dakota 
and  Washington  should  include  games 
played  ;n  one  of  these  states  by  any 
tribe  in  such  state.  In  other  words,  if  a 
tribe  played  certain  games  in  a  state  and 
within  the  statutory  period,  any  other 
tribes  in  that  state  should  now  be 
permitted  to  play  those  games  under  the 
grandfather  provision  The  Commission 
disagrees.  Ey  grandfathering  certain 
games  conducted  by  certain  Indian 
tribes.  Congress  d.d  not  intend  to  allow 
other  tnbes,  not  qualifying  in  their  own 
right,  to  take  advantage  of  the  provision. 

Several  commenters  suggested  that 
consistent  with  the  decision  in  United 
States  V  Sissetcn-Wahpeton  Sioux 
Tribe.  697  ¥26  358  (8th  Cir.  1990),  tribes 
should  be  allowed  'o  determme  aU 
character.shca  of  a  game  except  pot 
limits  and  wagers  The  Commission 
notes  the  language  Ln  the  Senate  Report 
(at  10  regardiriij  card  games  in  the  listed 
states.  The  Re-crt  states,  "that  the 
games  may  not  change  their  character, 
i.e..  new  or  different  kinds  of  games  may 
not  be  substituted  for  the  games  that  are 
B"  i-^il'  -'.hereiJ  nr.d  the  games  must  be 
;  4,e  J  w  th  i.-.t;  same  pot  and  wager 
limits  as  currently  operated.  It  is  not  the 
Committees  intention,  however,  to 
restrict  these  ^andfath.ered  games  to  a 
specific  number  of  chairs,  tables,  or 
other  similar  conditions  of  operation. 
These  are  factors  that  are  determined  by 
the  marketplace:  games  may  contract  or 
expand.  *  *  *  To  come  within  the 
grandfather  clause,  the  Committee 
intends  to  include  all  games  in  which  an 
investment  was  made  and  the  games 
were  actually  operated  on  or  before 
Mav  1.  1988."  S.  Rep.  No.  446, 100th 
Cong..  2d  Sess.  10  (1988).  The 
Commission  believes  that  the  Senate 
Report  provides  adequate  guidance  on 
this  issue. 

Several  coimnenters  qiiestioned 
whether  expansion  of  a  grandfathered 
card  game  to  a  new  locahon  takes  the 


game  outside  the  protection  of  the 
grandfather  clause.  The  Commission 
notes  the  colloquy  between  Senator 
Reid  and  Senator  Inouye.  Chairman  of 
the  Senate  Select  Committee  on  Indian 
Affairs,  concerning  location  of 
grandfathered  games.  On  September  15. 
1988.  Senator  Reid  asked  Senator  Inouye 
to  confirm  Senator  Reid's  understanding 
of  the  scope  of  the  grandfather  clause. 
Senator  Inouye  confirmed  that  the 
grandfather  clause  "should  not  serve  as 
the  basis  for  expansion  of  existing 
gaming  operations  to  new  locations  not 
in  operation  as  of  May  1. 1988  *  *  *." 
Senator  Inouye  went  on  to  state.  "While 
the  bill  may  permit  the  expansion  of 
particular  operations  which  were  in 
existence  as  of  May  1..19B8,  for  example, 
by  the  addition  of  gaming  tables  or  seats 
in  an  existing  establishment,  it  does  not 
authorize  the  expansion  of  such 
operations  to  new  locations,  the 
establishment  of  new  operations,  or  the 
institution  of  new  ganies  at  existing 
operations.  In  other  words,  both  the 
gambling  operation  and  the  particular 
games  played  in  that  operation  must 
have  been  in  place  on  or  before  May  1. 
1988.  in  order  to  have  the  benefit  of  this 
provision"  (134  Cong.  Rec.  S  12651. 
September  15. 1988).  In  the  view  of  the 
Commission,  expansion  to  a  new 
location  falls  outside  the  protection  of 
the  IGRA. 

Some  commenters  stated  that 
grandfathered  card  games  are  defined 
too  narrowly.  The  Commission  notes 
that  Senator  Inouye,  in  a  colloquy  on  the 
floor  of  the  Senate,  stated  "the  gambling 
operation  and  the  particular  games 
played  in  that  operation  must  have  been 
in  place  on  or  before  May  1. 1988."  [Id.) 
The  Commission  believes  Congress 
intended  to  limit  the  grandfather  clause 
to  the  same  games  as  played  on  or 
before  May  1. 198a 

A  few  commenters  suggested  deleting 
the  provision  in  proposed  §  502.1(f)(4)(i) 
that  the  Chairman  determine  the 
grandfathered  games.  The  Commission 
rejected  that  suggestion,  noting  that  the 
IGRA  specifies  that  the  Chairman  must 
determine  which  games  are  protected  by 
the  grandfather  provision.  15  U.S.C. 
2703(7)(C). 

K.  Individually  Owned  Class  II  Gaming 
Operations 

A  few  commenters  stated  that  the 
proposed  grandfather  provision  for 
individually  owned  gaming  operations 
expands  or  Kmits  permissible  forms  of 
class  11  gaming  and  suggested  that  the 
licensing  requirements  should  be 
separate  from  the  definition.  The 
Commission  does  not  believe  that  the 
provision  alters  Congress'  intent  with 
respect  to  individually  owned  class  H 


gaming  operations  that  were  operating 
on  September  1.  1986.  Licensing 
requ'rements  will  be  promulgated  in  the 
tribal  ordinance  regulations,  scheduled 
to  be  proposed  m  May  1992. 

A  few  commenters  suggested  that 
individually  owned  cbss  II  gumes 
should  include  games  that  were 
operating  on  "Sept.  1.  1986  and  have 
been  in  ronriniKius  operation  since  that 
time."  The  Commission  disagrees  with 
the  suggested  interpret.Htior  nf  the 
grandfather  provision,  believing  that  the 
Act  allows  the  operation  of  certain 
individually  owned  class  U  gaming 
operations  regardless  of  any  intermittent 
suspension  of  operation.  The 
Commission  notes,  however,  that  the 
operations  must  conform  to  the 
requirements  of  the  IGRA  and  any  tribal 
licensing  requirements,  including  the 
requirement  to  transfer  at  lea^t  6(TV  of 
the  net  revenues  to  the  licensing  tribe. 

Class  HI  Gaming 

The  Commission  proposed  to  define 
class  ni  gaming  as  "ail  forms  of  gaming 
that  are  not  class  I  gaming  or  class  II 
gaming,  including-  (1)  Any  house 
banking  g-ime;  (i)  Card  games  such  as 
baccarat,  chem.m  de  fer,  and  blackjack 
(21)-.  or,  (iil  Casino  games  such  as 
roulette,  craps,  and  keno:  or,  (iiil  Any 
other  house  banking  game  (except  pull- 
tabs,  punch  boards,  tip  jars,  instant 
bingo  and  those  games  allowed  in 
paragraph  (0(4)  of  this  sectionl;  or,  (2) 
Any  slot  machines  as  defined  in  15 
U.S.C.  ll"1(a]il)  and  electronic  or 
electromechanical  facsimiles  of  any 
game  of  chance:  or,  (3)  Any  parimutuel 
wagenns  un  horse  racing,  dog  racing  or 
jai  alai." 
A.  Gaming  That  is  not  Class  I  or  Class  II 

One  commenter  stated  that  it  is 
unclear  whether  other  types  of  gaming 
that  do  not  fit  the  three  enumerated 
categories  of  class  III  are  still 
considered  class  III  The  commenter 
suggested  revising  the  first  sentence  of 

the  definition  to  read including 

but  not  limited  to  [  j"  In  stating  that 
class  HI  gaming  means  all  forms  of 
gam.ing  that  are  not  class  I  or  class  11. 
the  Commission  intends  that  class  111 
include  all  other  forms  of  grmmg. 
Because  the  language  already  indicates 
that  class  III  includes  all  other  forms  of 
gaming  the  Com.mission  believes  the 
suggested  amendment  is  unnecessary. 

B.  House  Banking  Game 

.\  few  commenters  questioned 
whether  baccarat  and  chemm  de  fer  are 
properly  classified  as  class  III  games 
when  they  can  be  played  in  a 
nonbanking  format.  The  Commission 
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does  not  intend  to  classify  such  games 
as  class  III  when  they  are  played  in  a 
nonbanking  format.  Therefore,  the 
Commission  modified  the  definition  of 
class  III  by  adding  "(if  played  as  house 
banking  games)"  after  the  enumerated 
card  games. 

Several  commenters  stated  that  it  was 
confusing  to  exempt  pull-tabs,  punch 
boards,  tip  jars,  instant  bingo,  and 
grandfathered  card  games  from  the 
definition  of  class  III  gaming.  The 
Commission  agrees.  As  stated 
elsewhere  in  this  preamble,  the  concept 
of  house  banking  game  is  relevant  only 
in  classifying  games  in  class  III.  The 
Commission  deleted  the  exemption  in 
light  of  the  fact  that  Congress  already 
designated  specific  games  as  class  II. 

Several  commenters  questioned 
whether  house  banking  games  are 
properly  classified  as  class  111.  Some 
commenters  pointed  to  the  fact  that  the 
IGRA  mentions  banking  games  only 
with  respect  to  card  games  and  there 
only  as  they  relate  to  nonbanking  card 
games.  The  Commission,  however,  finds 
the  distinction  between  house  banking 
games  and  other  games  useful  in 
defining  class  111  games.  In  the  view  of 
the  Commission,  house  banking  games 
are  a  subset  of  casino  games  that 
Congress  intended  to  include  in  class  III. 
Because  the  house  banking  game 
concept  provides  a  simple  test  for 
implementing  congressional  intent,  the 
Commission  adopted  it.  Therefore,  the 
Commission  rejected  the  suggestion  that 
the  concept  of  banking  apply  only  to 
card  games. 

Several  commenters  argued  that 
defining  keno  as  a  house  banking  game 
would  have  a  negative  effect  on  tribal 
self-sufficiency  and  economic 
development.  The  Commission  notes 
that  tribal  self-sufficiency  and  economic 
development,  although  the  intended 
results  of  well-regulated  Indian  gaming, 
are  not  legally  useful  concepts  for 
distinguishing  one  class  of  gaming  from 
another. 

Other  commenters  stated  that  the 
Commission  incorrectly  classified  keno 
as  a  house  banking  game  when,  in  their 
opinion,  it  is  a  game  similar  to  bingo. 
The  Commission  notes  that  keno  and 
bingo  are  dissimilar  in  several  respects, 
including  the  fact  that  keno  is  not  won 
by  "the  first  person  covering  a 
designated  arrangement  of  numbers." 
Also,  in  keno  there  may  be  many 
winners  or  no  winners,  whereas  in  bingo 
there  is  generally  one  winner,  the  first 
person  to  call  "bingo."  Although  keno  is 
played  with  cards  having  numbers  on 
them,  it  is  not,  in  the  view  of  the 
Commission,  a  game  similar  to  bingo 
that  falls  within  the  three  criteria  of 
§  502.3(a).  Therefore  the  Commission 


rejected  the  suggestion  that  it 
improperly  classified  keno  as  a  cldss  III 
game. 

C  Parimutuel  Wagering 

Several  commenters  questioned 
whether  the  Commission  intended  forms 
of  parimutuel  wagering;  other  than  those 
enumerated  in  the  proposed  rule  to  be 
included  in  class  III.  Because  al!  forms 
of  gaming  not  classified  as  class  I  or 
class  U  are  included  in  class  HI.  other 
forms  of  parimutuel  wagenng  fall  within 
class  III.  The  Commission  has  insert^ 
the  words  "including  but  not  limited  to" 
with  respect  to  specific  forms  of 
parimutuel  wagering  to  make  it  clear 
that  all  forms  of  parimutuel  wajjenng 
are  included  in  class  III. 

D.  Sports  Betting 

Several  commenters  suggested  that 
sports  betting  is  class  III  gammg.  One 
commenter  stated  that  the  definitions 
should  be  clarified  "that  sport.>^  betting 
can  only  be  conducted  by  tribes  in 
states  where  it  is  legal  under  state  law 
and  only  if  a  class  III  gaming  compact  is 
in  effect."  Under  the  IGRA  and  the 
definition  of  class  III  gaming,  any 
gaming  that  is  not  class  I  or  class  II  is 
deemed  class  III  gaming  Therefore 
sports  betting  is  class  III  gaming  and  as 
such  may  only  take  place  under  a 
compact  with  a  state.  The  Commis-sion 
accordingly  added  sports  betting  to  the 
third  paragraph  of  its  definition  of  class 
III  gaming. 

Some  commenters  questioned  whether 
future  legislation  by  Congress  to  ban  or 
restrict  sports  betting  would  apply  to 
Indian  tribes.  This  issue  is  beyond  the 
scope  of  these  regulations;  it  is  within 
Congress'  purview,  not  the 
Commission's,  to  determine  where  su<.-h 
a  ban  or  restrictions  would  apply 

E.  Lotteries 

Numerous  commenters  stated  that 
lotteries  are  class  III  gaming  As 
discussed  elsewhere  in  this  preamble 
(under  CLASS  II  GAMING,  A.  Lotto]  the 
Commission  agrees  and  therefore  has 
added  lotteries  to  its  definition  of  class 
III  gaming. 

F  Process 

A  few  commenters  suggested  the 
Commission  leave  the  determination  of 
what  is  and  is  not  class  lU  gaming  to 
administrative  adjudications  and  case- 
by-case  analysis.  The  Commission 
disagrees.  Congress  enumerated  the 
class  II  games  (except  "games  similar  to 
bingo")  and  further  provided  that 
gaming  that  is  not  either  class  1  or  class 
II  gaming  is  deemed  class  III  gaming. 
The  Commission  believes  that  the  rule 
published  today  provide  ample  guidance 


to  anyone  who  needs  to  classify  a  game 
under  the  IGRA, 

G.  Machine  and  Terhnn'ngj-  Is-^urs 

Numen,)us  commenters  arj?upd  that  a 
variety  of  features  of  machine  ga.mes 
(e.g.,  machines  with  finite  versus  infinite 
deals,  machines  that  purport  to  preien-e 
the  fundamental  characlenstics  of  a 
class  I!  game,  games  where  players 
purportedly  play  against  each  other! 
qualified  them  88  class  U  games  As 
discussed  below,  however,  the 
Commission  has  determined  that 
regardless  of  these  features,  macrnnen 
that  fall  within  the  scope  of  the  lonnson 
Act  are  class  111  games 

Many  commenters  indirectly  raised 
the  issue  of  the  [ohnson  Act  s  |15  I.'  S  C. 
1171,  1175)  relationship  to  the  IGRA  The 
Johnson  Act  regulates  gaming  related 
machinery  and  technolog\    In  the  view 
of  the  Commission,  the  reiationship  of 
the  two  acts  is  key  to  interpreting 
Congress'  intent  concerning  which 
gamingrelated  technology  is  class  I!  and 
which  IS  class  ill  The  founda'ion  of  the 
Commission  s  view  rests  on  two  points 
(1    The  Johnson  Act  prohibits  the  use  of 
gambling  devices  in  Indian  Countrv  (15 
U  S  C.  V175);  and  (21  the  IGRA  does  not 
supersede  or  repeal  the  lohnson  A>  t 
except  with  respect  to  class  III  gaming 
fonducted  under  a  rximpatt  negotiated 
t)etween  a  state  and  a  tnbe  The  text  of 
the  relevent  portions  of  the  lohnRfV;  Act 
and  of  the  IGRA  is  provided  t>e:i,v.  fi,r 
ready  reference 

Section  1175  provides  "It  shhi!  he 
unlawful  to  manufacture  recondition 
repair   sell,  transport,  possess,  or  use 
any  gambling  device  *   '    '    wthm 
Indian  country  as  defined  ir,  sertjiin 
1151  of  title  18  •   •    • 

Section  1171  provides  "lat  The  iin:, 
'gambling  device  means — (1)  any  so- 
called  "slot  machine'  or  any  other 
machine  or  mechanical  device  an 
etisential  pa.'t  of  which  is  a  drum  or  reel 
with  insignia  thereon,  and  (A)  which 
when  operated  may  deliver   as  the  re>Mill 
of  the  application  of  an  element  of 
chance,  any  money  or  property,  or  (B)  by 
the  operation  of  which  a  person  may 
become  entitled  to  receive   as  the  rt^siiil 
of  the  application  of  an  element  uf 
chance,  any  money  or  property,  or  (2) 
any  other  machine  or  mechanical  device 
!.nchiding.  but  not  limited  to,  roulette 
wheels  and  similar  devices i  designed 
and  manufactured  pnmanly  for  use  in 
connection  with  gambling  and  |,A^ 
which  when  operated  may  lieliver  a* 
the  result  of  the  applica'ior  of  an 
element  of  chance,  any  mcnev  or 
property,  or  fB|  by  the  operation  of 
which  a  person  may  bernme  entitled  to 
receive,  as  the  result  of  the  atipiication 
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of  an  element  of  chance,  any  money  or 
property;  or  (3)  any  subassembly  or 
essential  part  intended  to  be  used  in 
connection  with  any  such  machine  or 
mechanical  device,  but  which  is  not 
attached  to  any  such  machine  or 
mechanical  device  as  a  constituent 
part." 

The  IGRA  mentions  the  Johnson  Act 
in  two  places.  The  IGRA  expressly 
refers  to  the  Act  in  25  U.S.C.  2710(d)(6): 
"The  provisions  of  section  5  of  the  Act 
of  January  2. 1951  (64  Stat.  1135)  [The 
Johnson  Act]  shall  not  apply  to  any 
gaming  conducted  under  a  Tribal-State 
compact  that — (A)  is  entered  into  under 
paragraph  (3)  [directing  a  tribe  to 
request  a  state  to  enter  into  negotiations 
for  a  compact]  by  a  State  in  which 
gambling  devices  are  legal,  and  (B)  is  in 
effect."  The  IGRA  indirectly  mentions 
the  Johnson  Act  in  25  U.S.C. 
2710(b)(1)(A),  which  provides  that 

an  Indian  tribe  may  engage  in.  or 

license  and  regulate,  class  II  gaming  on 
Indian  lands  within  such  tribe's 
jurisdiction,  if — (A)  such  Indian  gaming 
is  located  within  a  State  that  permits 
such  gaming  for  any  purpose  by  any 
person,  organization  or  entity  (and  such 
gaming  is  not  otherwise  specif ially 
prohibited  on  Indian  lands  by  Federal 
law)"  (emphasis  added).  The  Committee 
Peport  clarifies  that  "Federal  law"  is  the 
Johnson  Act.  The  Report  states,  "[tjhe 
phrase  'not  otherwise  prohibited  by 
Federal  Law'  refers  to  gaming  that 
utilizes  mechanical  devices  as  defined 
in  15  U.S.C.  1175.  That  section  prohibits 
gambling  devices  on  Indian  lands  but 
does  not  apply  to  devices  used  in 
connection  with  bingo  or  lotto."  S.  Rep. 
No.  446, 100th  Cong.,  2d  Sess.  12  (1988). 

Most  commenters  who  disagreed  with 
the  Commission  pointed  to  other 
language  in  the  Senate  Report.  That 
language  is  quoted  here  for  easy 
reference:  "  *  *  *  the  Committee 
intends  *  *  *  that  tribes  have  maximum 
flexibility  to  utilize  games  such  as  bingo 
and  lotto  for  tribal  economic 
development.  The  Committee 
specifically  rejects  any  inference  that 
tribes  should  restrict  class  II  games  to 
existing  games  sizes,  levels  of 
participation,  or  current  technology.  The 
Committee  intends  that  tribes  be  given 
the  opporitunity  to  take  advantage  of 
modem  methods  of  conducting  class  II 
games  and  the  language  regarding 
technology  is  designed  to  provide 
maximum  flexibility.  *  *  *  [There 
follows  a  description  of  satellite  linking 
of  bingo  games  on  different 
reservations]  In  other  words,  (class  IIj 
technology  would  merely  broaden  the 
potential  participation  levels  and  is 
readily  distinguishable  from  the  use  of 


electonic  facsimiles  in  which  a  single 
participant  plays  a  game  with  or  against 
a  machine  rather  than  with  or  against 
other  players."  S.  Rep.  No.  446. 100th 
Cong..  2d  Sess.  9  (1988). 

One  commenter  argued  that  the  Act's 
language  in  25  U.S.C.  2710(b)(1)(A) 
implicitly  excludes  the  Johnson  Act  from 
application,  reasoning  that  because  the 
Committee  Report  states  that  the 
Johnson  Act  is  not  intended  to  apply  to 
devices  used  in  connection  with  bingo 
and^tto.  there  is  an  exception  to  the 
Johnson  Act  created  in  the  IGRA.  The 
commenter.  pointing  to  the  language  in 
the  Committee  Report  that  the  Johnson 
Act  does  not  prohibit  devices  used  in 
connection  with  bingo  or  lotto,  and 
characterizing  the  Report  language  as  an 
exemption,  further  argued  that  Congress 
must  have  meant  to  exempt  class  II 
gaming  from  the  Johnson  Act  because 
otherwise  bingo  blowers  would  be 
prohibited  under  the  Johnson  Act. 

The  Commission  disagrees.  First,  the 
Commission  notes  that  the  Johnson  Act 
is  made  applicable  to  Indian  gaming  by 
the  language  of  25  U.S.C.  §  2710(b)(1)(A) 
and  25  U.S.C.  §  2710(d)(6)  and  that  there 
is  no  explicit  or  implicit  exemption 
contained  in  either  reference.  Moreover, 
repeals  by  implication  are  not  favored. 
See  Posadas  v.  National  City  Bank,  296 
U.S.  497.  503  (1936).  Second,  the 
Commission  does  not  view  the  language 
in  the  Report  concerning  devices  used  in 
connection  with  bingo  or  lotto  as 
creating  an  exception  to  the  Johnson 
Act.  Rather,  such  language  characterizes 
the  scope  of  the  Johnson  Act.  that  is,  it 
states  the  Committee's  view  that  the 
Johnson  Act  does  not  prohibit  bingo 
blowers.  Third,  the  Commission  believes 
the  language  in  the  Committee  Report 
about  Congress'  intent  that  tribes  have 
maximum  flexibility  in  conducting  class 
II  gaming  applies  to  satellite  linked 
bingo.  Fourth,  in  a  colloquy.  Senator 
Inouye  confirmed  Senator  Reid's 
understanding  that  the  waiver  from  the 
Johnson  Act  is  limited  to  gaming 
conducted  under  tribal-state  compacts. 
In  confirming  that  view.  Senator  Inouye 
stated,  "Yes  the  Senator  [Reid]  is 
correct.  The  bill  as  reported  by  the 
committee  would  not  alter  the  effect  of 
the  Johnson  Act  except  to  provide  for  a 
waiver  of  its  application  in  the  case  of 
gambling  devices  operated  pursuant  to  a 
compact  with  the  State  in  which  the 
tribe  is  located.  The  bill  is  not  intended 
to  amend  or  otherwise  alter  the  Johnson 
Act  in  any  way."  134  Cong.  Rec.  12650, 
September  15, 1988.  Fifth,  the 
commenter's  interpretation  ignores  the 
failure  of  Congress  to  enact  an  earlier 
version  of  S.  555  that  would  have 
provided  exemptions  from  the  Johnson 


Act  by  allowing  facsimiles  of  class  II 
theme  games  The  pertinent  language 
from  the  earlier  version  of  S.  555  that 
was  not  enacted  is  as  follows;  "Class  II 
gaming  may  include  electronic  or 
electromechanical  facsimiles  of  [bingo, 
pull-tabs,  punch  boards,  tip  jars  and 
other  similar  games],  where  devices  of 
such  types  are  otherwise  legal  under 
State  law."  S.  555,  100th  Cong,.  1st  Sess.. 
25  Cong.  Rec.  2243  (1987).  Congress  did 
not  enact  that  definition  of  class  II 
gaming.  Instead,  Congress  specifically 
excluded  those  devices.  The  pertinent 
language  concerning  machine  versions 
in  S.  555  as  enacted  is  as  follows;  "The 
term  'class  II  gaming'  does  not  include 
•  *  *  electronic  or  electromechanical 
facsimiles  of  any  game  of  chance  or  slot 
machines  of  any  kind."  25  U.S.C. 
2703(7)(b)(ii).  Therefore,  the  Commission 
rejects  the  arguments  that  Congress 
intended  to  classify  machine  versions  of 
class  II  theme  games  within  class  II 
gaming. 

Electronic.  Computer  or  Other 
Technologic  Aid 

One  commenter  poi.nted  out  that  the 
proposed  regulation  did  not  track 
exactly  the  text  of  the  IGRA  with 
respect  to  the  term  "electronic,  computer 
or  other  technological  aid"  in  the 
proposed  rule.  The  Commission  revised 
the  defintion  to  track  the  text  of  the 
IGRA  with  respect  to  this  term. 
Therefore,  the  term  now  reads. 
"electronic,  computer  or  other 
technologic  aid." 

Other  commenters  pointed  out  that 
the  proposed  regulation  did  not  track 
exactly  the  text  of  the  IGRA  with 
respect  to  the  term  "electronic 
facsimile."  The  Commission  therefore 
changed  the  language  in  proposed 
§  502.1(h)(2)  to  read;  "(2)  Is  readily 
distinguishable  from  the  playing  of  a 
game  of  chance  on  an  electronic  or 
electromechanical  facsimile." 

Several  commenters  suggested 
amending  the  definition  to  clarify  that 
Congress  did  not  intend  the  use  of 
technology  to  extend  Indian  gaming 
beyond  Indian  land  As  stated  below  in 
the  discussion  of  telephone  bingo,  the 
use  of  communications  technology  does 
not  determine  whether  gaming  takes 
place  on  Indian  lands. 

In  the  view  of  the  Commission. 
Congress  intended  to  classify  as  class  II 
gaming  such  technology  that  would 
enhance  the  playing  of  class  II  theme 
games,  but  not  technology  that  w  ould 
constitute  a  gambling  device  under  the 
Johnson  Act.  For  example,  the 
Commission  recognizes  as  falling  within 
the  scope  of  class  II  technology  devices 
that  allow  bingo  players  to  keep  track  ot 
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cards,  bingo  blowers,  or  similar  devices 
that  may  help  m  performing  one  function 
of  bingo. 

Electronic  or  Electromechanical 

Facsimile 

The  Commission  proposed  defining 
"electronic  or  electromechanical 
facsimile"  as  "any  gamblmg  device  as 
defined  in  15  U.S.C.  1171(3)  (2}  or  (3) 
(except  any  gambling  devices  described 
in  paragraph  (h)  of  this  section)  and  any 
games  or  devices  such  as  video  bingo." 

A  few  commenters  questioned 
including  the  parenthetical  that  excludes 
gambling  devices  described  in  the 
definition  of  "electronic,  compiiter  or 
other  technological  aid."  One 
commenter  stated  that  the  phrase 
suggests  that  there  is  a  category  of 
gambling  devices  as  defined  in  the 
Johnson  .\c\  that  would  qualify  as 
"aids"  and  if  that  were  true,  fhf-y  would 
be  illegal  in  any  event  under  25  US  C. 
27iOfb)(l)(A].  That  section  requires  that 
gaming  must  not  be  otherwise 
prohibited  on  Indian  lands  by  Federal 
law  (i.e..  the  Johnson  Act).  The 
Commission  agrees  that  the 
parenthetical  was  confusing  and 
therefore  deleted  it  from  the  final  rule. 

One  commenter  questioned  whether 
by  omitting  video  keno,  video  pull-tabs 
and  video  blackjack  from  the  examples. 
the  Commission  was  leaving  the 
impression  that  these  games  are  not 
included  in  class  III.  Tlie  Commission 
notes  that  under  the  pertinent  portions 
of  the  Johnson  Act,  reproduced  and 
discussed  in  this  preamble  under  class 
III  gaming,  machine  games  would  be 
prohibited  from  Indian  lands  unless 
allowed  under  a  tribal-state  compact 
and  has  therefore  determined  that  listing 
specific  video  games  is  not  useful. 
Therefore,  the  Commission  has  removed 
video  bingo  from  the  definition. 

One  commenter  requested  that  the 
Commission  add  to  the  deHnition  a 
reference  to  any  and  all  forms  of 
electronic  video  gaming  devices  stating 
that  the  classification  of  those  devices 
has  been  a  major  source  of  problems  m 
compact  negotiations.  As  discussed 
elsewhere  in  this  preamble,  machines 
that  fall  under  the  Johnson  Act  are 
prohibited  on  Indian  lands  unless 
allowed  under  a  tribal-state  compact. 
The  language  of  that  Act  is  clear 
Therefore,  the  Commission  does  not 
believe  additional  clarification  is 
necessary. 

Games  Similar  to  Bingo 

In  the  proposed  rule  the  Commission 
asked  for  information  regarding  games 
similar  to  bingo.  After  reviewing  all  of 
the  comments,  the  Commission  has 
decided  to  define  games  similar  to 


bingo,  That  definition  includes  the  three 
cr'teria  for  bingo  in  25  L'S.C, 
2703(7)fA)(i)  of  the  Act  and,  in  addition, 
requires  that  the  game  not  be  a  house 
banking  game  as  defined  in  the 
regulations.  Therefore,  games  such  as  u- 
pickem.  speed  bingo,  nonbanking  French 
bingo  and  other  games  in  which  the 
house  designates  a  pattern  different 
from  traditional  or  classic  bingo  fall 
within  the  definition  of  games  similar  to 
btngo  because  those  games  meet  the 
three  critena  of  the  Act  and  are  not 
house  banking  games.  Games  such  as 
bmgojack,  Bingo  Bones,  bingolet,  and 
lianking  French  binge,  although  they 
include  the  game  of  bingo,  are,  in  fact, 
class  III  games  because  they  are  house 
banking  games. 

Some  commenters  suggested  that  the 
Commission  evaluate  certain  games  to 
determine  whether  they  are  games 
similar  to  bingo.  In  the  vi^w  of  the 
Comm-ission.  the  final  rule  provides  a 
simple  test:  therefore,  there  is  no  need 
the  provide  evaluations  for  most  games. 
For  new  games,  however,  the 
Commission  may  provide  advi,sor\ 
opinions  before  those  games  are  offered 
for  play  in  a  class  II  gaming  operation 

Several  commenters  suggested  thai,  if 
the  operational  characteristics  and 
security  demands  of  a  game  are  similar 
to  those  for  bingo,  those  qualities  should 
weigh  heavily  in  determining  whether 
the  game  is  indeed  similar  to  bmgo.  As 
stated  above,  Congress  enumerated  the 
games  that  fall  withm  class  II  except  for 
games  similar  to  bingo  For  games 
similar  to  bmgo,  the  Commission  added 
a  definition  that  includes  the  three 
f  .■■iteria  for  bingo  and,  in  addition, 
requires  that  the  game  not  be  a  house 
banking  game  as  defined  in  the 
regulations.  The  Commission  believes 
that  Congress  did  not  intend  other 
criteria  to  be  used  in  classifying  games 
in  class  II. 

One  commenter  suggested  that 
combining  a  card  game  with  bingo 
"erases"  the  requirements  for  class  II 
card  games.  In  the  view  of  the 
Commission,  it  is  the  nature  of  the  game. 
not  the  label,  that  determines  its 
classification.  Tlierefore,  the 
Commission  rejects  the  suggestion  that 
comt)ining  a  card  game  with  elements  of 
bingo  offers  a  way  around  the  standards 
for  class  II  card  games. 

Gaming  Operation 

Some  commenters  suggested  adding  to 
the  definition  of  "gaming  operntion"  the 
requirement  under  25  U.SC.  2710(b)(1) 
that  each  "place,  facility,  or  location  on 
Indian  lands  at  which  class  FI  gaminj;  is 
conducted"  be  licensed  The 
Commission  rejects  that  suggesfi'in 
noting  that  licensing  requirements  are 


beyond  the  scope  of  this  regulation. 
Moreover,  the  Commission  intends  to 
promulgate  licensing  requirements  in  its 
ordinance  regulations  scheduled  to  be 
proposed  in  the  Federal  Register  in  May 
1992. 

House  Banking  Game 

The  Commission  proposed  to  define 
the  term  "house  banking  game"  as  "any 
game  of  chance  that  is  played  with  the 
house  as  a  participant  in  the  game, 
where  the  house  takes  on  all  players, 
collects  from  all  losers,  and  pays  all 
winners." 

One  commenter  suggested  deleting 
from  the  definition  everything  after 
"game"  (the  second  lime  it  appears], 
stating  that  such  language  was 
"limiting."  In  the  view  of  the 
Commission,  such  an  abbreviated 
definition  would  not  be  useful.  The 
Commission  has,  however,  added  "and 
where  the  house  can  win."  Generally,  in 
a  house  banking  game,  the  house  takes 
on  all  players,  collects  from  all  losers, 
and  pays  all  winners,  as  stated  in  the 
proposed  rule.  Thus,  the  test  when  a 
game  is  not  otherwise  enumerated  in 
class  U  is  whether  the  game  is  a  house 
banking  game.  When  a  game  is  a  house 
banking  game,  that  game  is  properly 
classified  in  class  III. 

A  few  commenters  suggested  that  the 
Commission  examine  more  closely  the 
concept  of  a  house  banking  game.  The 
Commission  notes  that  its  definition  of 
house  banking  game  is  fully  consistent 
with  the  statutory  scheme  to  distinguish 
between  class  U  and  class  III  gaming 
and  fully  comports  with  common  law 
notions  of  house  banking  game.  (See. 
e.g.,  38  C.J.S.  S  1]  The  Commission 
revisited  its  definition  of  house  banking 
game  and  revised  it  as  noted  above. 

With  respect  to  "games  similar  to 
bingo."  however,  the  Commission  has 
determined  that  the  concept  of  house 
banking  game  is  relevant  to  whether 
such  games  are  in  class  II.  (See  the 
discussion  of  class  11  gaming  below  for 
fuither  guidance  on  games  similar  to 
bingo.) 

Several  commenters  suggested  that 
the  Commission  had  erroneously 
excluded  guaranteed  bingo  prizes, 
progressive  coverall  prizes,  and  jackpot 
bingo  from  class  II.  By  eliminating  the 
concept  of  the  house  as  stakeholder  as 
discussed  in  the  preamble  to  the 
proposed  rule,  the  Commission  has 
clarified  that  bingo  games  with 
guaranteed  bingo  prizes,  progressive 
prizes,  and  jackpot  bingo  are  class  II 
bingo  games.  (See  discussion  of  jackpot 
or  progressive  bingo  under  class  II 
gaming  below.) 
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Commenters  argued  that  bingo  is,  in 
fact,  a  house  banking  game,  rather  than 
a  staiceholder  game  as  suggested  by  the 
Commission  in  its  preamble  to  the 
proposed  rule.  The  Commission  has 
determined  that  whether  a  game  is  a 
house  banking  game  or  a  stakeholder 
game  is  not  relevant  to  the  classification 
of  games  that  Congress  expressly  placed 
in  class  II:  Bingo,  lotto,  pull-tabs,  instant 
bingo,  and  tip  jars. 

Other  commenters  suggested  that  (1) 
the  term  "house  banking  game"  applies 
only  to  card  games;  (2)  the  definition  is 
not  necessary;  (3)  pull-tabs  is  not  a 
house  banking  game  when  the  house  has 
no  interest  in  the  outcome;  (4)  specific 
games  should  be  included  in  the 
definition;  and  (5)  other  definitions  were 
more  accurate.  The  Commission  rejected 
these  suggestions  after  determining  that 
the  changes  noted  above  are  sufficient 
to  provide  a  simple  test  and  that  the 
concept  of  house  banking  game  is  not 
relevant  to  games  enumerated  in  the 
IGRA  as  class  n  games. 

hdian  Lands 

.\.  Exercises  of  Governmental  Power 

One  commenter  suggested  defining 
"exercises  of  governmental  power  in  the 
definition  of  "Indian  lands"  in  proposed 
5  302.1(b).  Another  commenter  asked  if 
that  phrase  is  synonymous  with 
jurisdiction.  The  Commission  decided 
not  to  define  this  term  but  rather  will 
make  determinations  on  a  case-by-case 
basis.  The  Commission  intends  to 
consult  with  the  Department  of  the 
Interior  which  has  considerable 
expertise  in  jurisdictional  issues  on 
Indian  lands. 

B  Indian  Country  * 

The  Commission  also  notes  that 
"Indian  lands"  and  "Indian  country"  as 
defined  in  18  U.SC.  1151  are  not 
synonymous.  For  example,  dependent 
Indian  communities  under  18  U.S.C. 
1151(b)  are  not  expressly  included  in  the 
definition  of  Indian  lands.  Lands  that  do 
not  otherwise  qualify  as  Indian  lands 
under  the  IGRA  are  subject  to  state 
gambling  laws. 

C  Telephone  Bingo 

One  commenter  argued  that  bingo 
played  over  the  telephone  should  be 
included  in  class  II  gaming.  The 
commenter  apparently  envisioned  a 
ptTson  located  off  Indian  lands 
telephoning  onto  Indian  lands  to  play 
b;ngo  or  some  other  class  II  game. 
.Although  the  Commission  does  not  have 
specific  facts  before  it.  it  notes  that  the 
protection  of  the  IGRA  under  section 
2711(b)(1)  is  only  available  to  gaming 
conducted  "on  Indifin  lands  within  [a] 


tribe's  jurisdiction."  The  Commission 
intends  to  address  this  issue  further 
when  it  has  specific  facts  before  it. 

Key  Employee 

The  Commission  proposed  to  define 
key  employee  as  "an  employee  who 
performs  one  or  more  of  the  following 
functions;  (1)  Bingo  caller  or.  (2) 
counting  room  supervisor  or,  (3)  chief  of 
security;  or,  (4)  custodians  of  gaming 
supplies  or  cash;  or  (5)  floor  manager 
(pit  boss)." 

Several  commenters  suggested 
expanding  the  definition  of  key 
employee  to  include  persons  whose 
income  exceeds  a  certain  level,  the  most 
highly  compensated  individuals  in  a 
gaming  operation,  pit  bosses,  croupiers, 
approvers  of  credit,  and  persons  with 
access  to  cash  and  accounting  records 
within  gambling  devices.  The 
Commission  agrees  with  these 
suggestions  and  has  therefore  expanded 
the  definition  to  include  the  Usted 
personnel. 

Some  commenters  suggested  adding  to 
the  definition  persons  who  exercise 
authority  with  regard  to  gaming  credit, 
persons  who  may  authorize  or  provide 
complimentaries  to  patrons,  persons 
who  manage  accounting,  food  and 
beverages,  collection,  personnel, 
internal  audits,  security,  surveillance, 
entertainment,  and  the  sales  and 
marketing  departments.  The 
Commission  did  not  adopt  these 
suggested  additions  to  the  definition, 
believing  that  the  definition  sets  a 
reasonable  standard  for  identifying 
those  persons  for  whom  a  tribe  must 
perform  a  background  investigation 
when  issuing  a  license.  A  tribe  may  add 
any  other  positions  to  its  own  definition. 

One  commenter  suggested  that  the 
definition  include  persons  performing  a 
listed  function,  even  when  employed  by 
a  subcontractor  or  management 
consultant.  The  Commission  notes  that 
the  definition  includes  persons 
performing  fimctions,  whether  or  not 
their  job  titles  state  that  function. 
Because  the  definition  already  includes 
functions  the  Commission  sees  no  need 
to  revise  the  definition. 

Management  Contract 

The  Commission  proposed  defining 
management  contract  as  "any  contract, 
subcontract,  or  collateral  agreement 
between  an  Indian  tribe  and  a 
contractor  that  provides  for  the 
management  of  a  gaming  operation." 
The  proposed  rule  lacked  a  definition  of 
collateral  agreement;  however,  the 
preamble  to  the  proposed  rule  contained 
guidance  on  the  Commission's  view  of 
such  an  agreement,  reflecting  case  law. 


A.  Collateral  Agreements 

One  commenter  sug,Gested  adding  a 
definition  of  "collateral  agreement."  The 
Commission  had.  in  its  preamble  to  the 
proposed  rule,  indicated  it  would  view 
collateral  agreements  narrowly  Upon 
reflection  the  Commission  decided  a 
broader  definition  would  more  closely 
implement  Congress'  intent.  The 
Commission  has  therefore  adopted  a 
definition  and  intends  to  review  each 
agreement  meeting  the  criteria  of  that 
definition.  When  a  collateral  agreement 
does  not  generate  gaming  revenues, 
however,  the  Commission  does  not 
intend  that  the  nongaming  revenues  be 
split  with  a  tribe  according  to  the 
percentages  under  25  U.S.C.  2~ll(c).  nor 
that  other  requirements  under  25  U.S.C. 
2711(b)  apply.  The  Commission  intends. 
however,  to  perform  background 
investigations  on  parties  (not  including 
tribes)  to  such  agreements  and  will  set 
out  the  pertinent  requirements  m  its 
proposed  management  contract 
regulations  that  are  scheduled  to  be 
published  m  the  Federal  Register  in  June 
1992. 

B.  Expanding  the  Definition 

A  few  commenters  suggested 
expanding  the  definition  of  management 
contract  to  include  all  agreements  that 
provide  for  even  the  indirect 
management  of  any  aspect  of  a  gaming 
operation,  including  leases  for 
equipment  when  the  equipment 
contractor  retains  any  management 
authority  over  the  operation  of  the 
equipment.  The  Commission  agrees  with 
this  suggestion  and  therefore  has 
inserted  in  the  definition  after  the  word 
contractor  "or  between  a  contractor  and 
a  subcontractor  "  The  Commission  also 
notes  that  under  the  IGRA  only  tribes 
may  own  a  gaming  operation  (except  for 
certain  individually  owned  but  tribally 
licensed  gaming)  and  that  any 
management  contract  that  provided 
otherwise  would  be  contrary  to  law.  The 
Com,T;;ssion  views  documents  or 
agreements,  whatever  they  are  labelled, 
when  the  subject  matter  is  management 
of  a  gaming  operation,  as  managem.ent 
contracts  and  therefore  subject  to  the 
statutory  requirements  for  such 
contracts. 

C.  Disclosure 

One  commenter  suggested  that  the 
Commission  make  public  all  financial 
audits  and  provide  for  full  disclosure  of 
management  contractor  relationships 
with  tribes.  Another  commenter 
suggested  expanding  the  definition  of 
'management  contract"  to  include 
access  to  contracts  or  documents  that 
indirectly  relate  to  the  management  of 
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an  operation,  or  to  indirect  financial 
interests.  The  Commission  believes 
these  suggestions  are  beyond  the  scope 
of  the  definitions  regulations  and 
accordingly  rejected  them. 

D.  State  Lotteries 

One  commenter  questioned  whether 
an  agreement  between  a  tribe  and  a 
state  for  the  sale  of  products  offered  by 
the  lottery  of  the  state  would  be  a 
management  contract  or,  instead. 
subject  to  state  laws  and  regulations. 
The  Commission  agrees  that  such  an 
agreement  would  not  he  a  management 
contract  under  the  IGRA. 

E.  Promoters'  Agreements 

One  com.menter  suggested  including 

promoter's  agreements  in  the  definition 
of  "management  contract."  Such 
agreements  are  made  by  promoters  on 
behalf  of  corporations  that  are  expected 
to  be  organized.  (See  e.g.,  Williston  on 
Contracts,  section  306  (3rd  ed.  1959).) 
Under  such  agreements,  often  the 
promoter  is  entitled  to  penodic 
payments  or,  alternatively,  a  percentage 
of  gaming  revenues,  or  both.  Some 
promoters'  agreement  may  fall  withm 
the  definitions  of  management  contract 
or  collateral  agreement.  The 
Commission  cannot  make  a  blanket 
determination,  however,  and  therefore 
rejected  the  suggestion  that  these 
agreements  be  specifically  included. 

F.  Supply  Contracts 

One  commenter  suggested  that  the 

Commission  review  supply  contracts. 
The  Commission  notes  that  the  revised 
definition  of  management  contract  and 
the  definition  of  collateral  agreement 
would  give  the  Commission  the 
authority  to  review  but  not  necessarily 
approve  all  contracts.  Under  the  IGRA, 
the  Commission  has  authority  to  require 
and  perform  background  investigations 
of  suppliers.  Should  it  become  necessary 
both  to  review  and  approve  supply 
contracts,  the  Commission  may  consider 
asking  Congress  for  authority  to  do  so. 

G.  Independent  Consultants 

A  few  commenters  questioned 
whether  independent  consultant 
agreements  would  be  within  the 
definition  of  "management  contract." 
Similarly,  one  commenter  suggested  that 
a  derinition  that  focused  on  who  has  the 
ultimate  authority  to  make  and  carry  out 
final  policy  decisions  would  be  more 
appropriate  than  the  proposed 
definition.  The  Commission  notes  that  if 
a  consultant  is  providing  management, 
then  the  contract  is,  in  fact,  a 
management  contract  and  therefore  any 
contract  personnel  who  perform 
functions  of  a  key  employee  or  of  a 


primary  management  official  would  be 
required  to  undergo  background 
investigations  and  be  licensed  by  a 
tribe. 

Net  Revenues 

Net  revenues  was  defined  in  the 
proposed  rule  as  "gross  revenues  of  an 
Indian  gaming  operation  less— {!) 
amounts  paid  out  as,  or  paid  for,  prizes; 
and,  (2)  total  operating  e.xpenses, 
excluding  management  fees." 

This  term  was  defined  as  it  is  in  the 
Act  and  has  been  included  because  it 
defines  the  revenue  base  for  determining 
the  spilt  of  profits  between  a 
management  contractor  and  a  tribe. 

Several  commenters  questioned  the 
usefulness  of  the  definition  in  its  present 
form,  suggesting  that  it  be  either 
expanded  or  eliminated. 

"The  Commission  has  amended  the 
definition  to  add  the  word  "gaming"  to 
modify  revenues  and  "gaming  related" 
to  modify  operating  expenses.  These 
changes  were  made  to  make  clear  that 
only  gammg  revenues  and  gaming 
expenses  are  used  to  determine  "net 
revenues." 

.'\dditionaily.  the  Commission  agrees 
that  this  term  needs  to  be  further 
defined.  To  do  so,  however,  requires  a 
more  detailed  treatment  of  the 
accounting  requirements  for  gaming 
operations  and  a  more  complete 
description  of  the  relationships  among 
the  tribe,  the  gaming  operation,  and  the 
management  contractor  (including 
subcontractors  and  other  related 
parties).  The  Commission  intends  to 
require  that  financial  statements  be 
prepared  and  presented  in  accordance 
with  generally  accepted  accounting 
principles  and  that  audits  of  such 
statements  be  conducted  in  accordance 
with  generally  accepted  auditing 
standards.  The  Commission  believes 
that  the  requirements  for  such  financial 
statements  will  provide  a  better  context 
for  further  refinements  to  the  definition 
of  "net  revenues."  Accordingly,  the 
Commission  will  address  this  issue  in 
the  management  contract  regulations 
that  are  scheduled  to  be  proposed  later 
this  year. 

Person  Having  a  Direct  or  Indirect 
Financial  Interest  in  a  Management 

Contract 

The  Commission  proposed  to  define 
this  term  as  "(1)  when  a  person  is  a 
party  to  a  management  contract,  any 
person  having  a  direct  financial  interest 
m  such  management  contract;  or,  (2) 
when  a  trust  is  a  party  to  a  management 
contract,  any  beneficiary  or  trustee  who 
holds  legal  or  beneficial  title  to  at  least 
10%  of  the  trust  assets  alone  or  in 
combination  with  another  trustee  or 


beneficiary  who  is  a  spouse,  parent, 
child  or  sibling;  or,  (3)  when  a 
partnership  is  a  party  to  a  management 
contract,  any  partner  who  shares  at 
least  10%  of  the  profits  alone  or  in 
combination  with  another  partner  who 
is  a  spouse,  parent,  child  or  sibling;  or, 
(4)  when  a  corporation  is  a  party  to  a 
management  contract,  any  person  who 
is  a  director  or  who  holds  at  least  10%  of 
the  issued  and  outstanding  stock  alone 
or  in  combination  with  another 
stockholder  who  is  a  spouse,  parent, 
child  or  sibling," 

A  few  commenters  suggested  that  the 
Commission  had  improperly  excluded 
from  background  investigations  the 
partners  and  beneficiaries  of  trusts  who 
have  less  than  a  ten  percent  interest  in 
such  entities.  The  Commission  notes  the 
IGRA  imposes  a  ten  percent  threshold 
only  for  stockholders  in  a  corporation 
and  has  therefore  decided  to  delete  the 
percentage  thresholds  for  partners  and 
beneficiaries  of  trusts.  The  Commission 
will  consider  whether  and  how  to  apply 
such  thresholds  in  its  rulemaking  on 
management  contracts. 

A  few  commenters  suggested  the 
definition  should  clearly  state  that 
limited  partners  are  within  the  reach  of 
the  definition.  The  Commission  notes 
that  the  definition  already  includes  all 
partners,  limited  or  otherwise. 

Some  commenters  suggested 
expanding  the  dfefinition  to  include  real 
parties  in  interest  in  holding  companies 
or  controlling  partnerships  or 
corporations.  The  Commission  agrees 
and  has  therefore  added  a  new 
paragraph  (e):  "When  an  entity  other 
than  a  natural  person  has  an  interest  in 
a  trust,  partnership  or  corporation  that 
has  an  interest  in  a  management 
contract,  all  parties  of  that  entity  are 
deemed  to  be  persons  having  a  direct 
financial  interest  in  a  management 
contract." 

Primary  Management  Official 

The  Commission  proposed  to  define 
primary  management  official  as  "(1)  the 
management  contractor,  or.  (2)  any 
person  who  has  authority:  (i)  To  hire 
and  fire  employees;  or.  (i)  to  set  up 
working  policy  for  the  gaming  operation: 
or,  (3)  the  chief  financial  officer  or  other 
person  who  has  financial  management 
responsibihty." 

One  commenter  suggested  defining 
"management  contractor."  The 
Commission  adopted  that  suggestion 
and  has  therefore  changed  (1)  to  read 
"the  person  having  management 
responsibility  for  a  management 
contract." 

One  commenter  suggested  adding  to 
the  definition  official  officers,  directors. 
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and  partners  when  the  management 
contractor  is  other  than  a  natural 
person.  The  Commission  notes  that  such 
persons  would  be  persons  with  a  direct 
or  indirect  financial  interest  in  a 
man.Hgement  contract.  As  such  they  are 
already  subject  to  background 
investigations  by  the  Commission  under 
23  U.S.C.  2711(a). 

One  commenter  suggested  that 
elected  tnbal  officials  should  be 
exempted  from  the  regulatory 
requirements  for  primary  management 
officials.  The  Commission  rejects  this 
suggestion,  noting  that  whether  or  not  a 
person  is  elected  is  not  relevant  to  a 
person's  job  as  a  primary  management 
official. 

Tribal-State  Compact 

The  Commission  proposed  to  define  a 
tribal-slate  compact  as  "an  agreement 
between  a  tribe  and  a  stale  about  the 
regulation  of  class  III  gaming." 

Some  commenters  suggested  that  the 
defintion  was  too  narrow  and  that  it 
should  be  revised  to  refer  to  25  U.S.C. 
2710(d).  That  section  of  the  ICRA  sets 
out  topics  that  may  be  covered  in  a 
compact  in  section  2710(d)(3)(C).  The 
Commission  agrees  and  has  therefore 
revised  the  definition  accordingly. 

One  commenter  suggested 
establishing  by  regulation  the  items  and 
issues  to  be  negotiated  under  compacts 
such  as  size  of  gaming  operations  and 
wager  limits.  The  Commission  disagrees. 
Approval  of  compacts  is  a  function  of 
the  Secretary  of  the  Interior  and  the 
Commission  is  without  authority  to 
regulate  the  size  of  gaming  operations 
and  wager  limits. 

•   A  few  commenters  suggested  defining 
"good  faith"  as  that  term  is  used  in 
connection  with  negotiations  between  a 
state  and  a  tribe  to  form  a  compact.  The 
Commission  views  this  suggestion  as 
beyond  the  scope  of  these  regulations 
and  therefore  rejected  it. 

Procedural  and  Other  Issues 

A.  Purpose 

Many  commenters  stated  that  the 
Commission  failed  to  adequately 
consider  the  findings  and  the  purposes 
of  the  ICRA  when  proposing  the 
definitions.  The  commenters  variously 
stated  the  purposes  of  the  ICRA  as  (1)  to 
promote  economic  development  through 
Indian  gaming:  (2)  to  act  as  trustee  for 
the  tribes:  and  (3)  to  protect  Indian 
gaming. 

Congress  in  25  U.S.C.  2701  found  that: 
■■(1)  Numerous  Indian  tribes  have 
become  engaged  in  or  have  licensed 
gaming  activities  on  Indian  lands  as  a 
means  of  generating  tribal  governmental 
revenue;  (2)  Federal  courts  have  held 


that  section  2103  of  the  Revised  Statutes 
(25  U.S.C  81)  requires  Secretarial 
review  of  management  contracts  dealing 
with  Indian  gaming,  but  does  not 
provide  standards  for  approval  of  such 
contracts:  (3)  existing  Federal  law  does 
not  provide  clear  standards  or 
regulations  for  the  conduct  of  gaming  on 
Indian  lands;  (4)  a  principal  goal  of 
Federal  Indian  policy  is  to  promote 
tribal  economic  development,  tribal  self- 
sufficiency,  and  strong  tribal 
government;  and  (5)  Indian  tribes  have 
the  exclusive  right  to  regulate  gaming 
activity  on  Indian  lands  if  the  gaming 
activity  is  not  specifically  prohibited  by 
Federal  law  and  is  conducted  within  a 
State  which  does  not  as  a  matter  of 
criminal  law  and  public  policy,  prohibit 
such  gaming  activity." 

In  25  use.  2702,  Congress  stated  the 
purposes  of  the  ICRA  as;  "(1)  to  provide 
a  statutory  basis  for  the  operation  of 
gaming  by  Indian  tribes  as  a  means  of 
promoting  tribal  economic  development, 
self-sufficiency,  and  strong  tribal 
governments:  (2)  to  provide  a  statutory 
basis  for  the  regulation  of  gaming  by  an 
Indian  tribe  adequate  to  shield  it  from 
organized  crime  and  other  corrupting 
influences,  to  ensure  that  the  Indian 
tribe  is  the  primary  beneficiary  of  the 
gaming  operation,  and  to  assure  that 
gaming  is  conducted  fairly  and  honestly 
by  both  the  operator  and  players:  and 
(3)  to  declare  that  the  establishment  of 
independent  Federal  regulatory 
authority  for  gaming  on  Indian  lands,  the 
establishment  of  Federal  standards  for 
gaming  on  Indian  lands,  and  the 
establishment  of  a  National  Indian 
Gaming  Commission  are  necessary  to 
meet  congressional  concerns  regarding 
gaming  and  to  protect  such  gaming  as  a 
means  of  generating  tribal  revenue." 

In  clarifying  Congressional  intent  with 
respect  to  the  definitions,  the 
Commission  fulfilled  its  Congressional 
mandate  "to  provide  clear  standards  for 
the  conduct  of  gaming  on  Indian  lands." 
As  Congress  stated:  The  law,  the 
Conimission,  and  regulations  are 
necessary  to  protect  Indian  gaming  as  a 
means  of  generating  tribal  revenue. 
Moreover,  because  Congress  classified 
the  games  in  its  definitions,  the 
Commission  lacked  discretion  to 
disregard  that  classification.  Instead,  it 
was  the  duty  of  the  Commission  to 
clarify  that  classification  insofar  as  that 
was  necessary  to  provide  effective 
regulation.  Therefore,  the  Commission 
rejected  suggestions  that  it  failed  to 
adequately  consider  the  purposes  of  the 
IGRA  in  proposing  definitions. 

B.  Statutory  Construction 

With  respect  to  the  Commission's 
classification  of  machine  games. 


numerous  commenters  differed  with  the 
Commissions  views  concerning  ihe 
principle  of  statutory  construction  that 
favors  construing  statutes  enacted  for 
the  benefit  of  Indians  in  favor  of  Indians 
when  there  are  ambiguities.  The 
commenters  variously  stated:  (11  M.iny 
different  views  demonstrate  that  there  is 
an  ambiguity:  (2)  extensive  debnte 
demonstrates  that  there  is  an  ambiguity: 
and  (3)  the  Commission  failed  to  adhere 
to  the  principles  of  equitable 
construction. 

The  Commission  disagrees.  In  failing 
to  amend  or  repeal  the  Johnson  Art 
(except  with  respect  to  tribal-state 
compacts).  Congress  set  a  clear 
standard  for  classifying  mcK.hine  games. 
Therefore,  the  Commission's  job  was  to 
define  class  II  and  class  III  gaming 
consistent  with  the  Johnson  Act 
standard.  Regarding  language  in  the 
Committee  Report  that  some 
commenters  view  as  amending  or 
superseding  the  Johnson  Act.  the 
commission  disagrees,  as  set  out  in  its 
discussion  elsewhere  in  this  preamble 
under  Class  III  Gaming.  C  Machine  and 
technology  issues.  Thus,  the 
Commission  found  no  ambiguity  with 
regard  to  construing  the  statute's 
classification  ofgaming.  The 
Commission  therefore  rejected  the 
suggestions  of  the  commenters. 

C.  Doctrine  of  primary  jurisdiction 

A  few  commenters  suggested  that,  in 
promulgating  the  definitions  before  civil 
penalty  regulations,  the  Commission 
would  leave  the  tribes  without  an 
administrative  remedy  before  being 
subjected  to  criminal  prosecution.  One 
commenter  stated  that  under  the 
doctrine  of  primary  jurisdiction,  courts 
would  require  the  Commission  to  act 
first  in  an  administrative  proceeding. 
before  a  crim.mal  prosecution  under  18 
U.S.C.  1161  and  regardless  of  the 
absence  of  civil  penalty  regulations, 
Commenters  were  mostly  concerned 
about  prosecutions  for  conducting  class 
III  gaming  in  the  absence  of  a  tribal- 
state  compact.  The  Commission  notes 
that  because  there  are  numerous  cases 
interpreting  the  Johnson  Act.  courts  will 
be  able  to  interpret  that  Act  without 
having  to  rely  on  the  Commission  for 
guidance.  Additionally,  with  respect  to 
games  similar  to  bingo,  the  Commission 
has  stated  that  it  may  provide  an 
administrative  step  by  issuing  advisory 
opinions  for  new  games  (see  the 
discussion  elsewhere  m  Ihis  preamble 
under  CLASS  II  GAMING.  H.  Additional 
definitions  and  games  similar  to  bingo) 
For  the  above  reasons,  the  Commission 
rejects  suggestions  that  it  was  improper 
to  issue  the  definitions  before  the 
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enforcement  regulations  that  will 
provide  for  an  administrative 
proceeding.  The  enforcement  regulations 
are  scheduled  to  be  proposed  in  May 
1992. 

D.  Comment  process  and  negotiated 
rulemaking 

Some  commenters  suggested  that  the 
Commission  form  a  task  force  that 
includes  members  of  the  regulated 
community  to  draft  all  the  regulations  at 
once  instead  of  promulgating  them  in 
stages.  Other  commenters  suggested 
using  the  negotiated  rulemaking 
procedures  under  the  Negotiated 
Rulemaking  Act  of  1990  (Pub.  L.  101-648, 
104  Stat.  4969).  The  Commission  notes 
that  under  the  Administrative  Procedure 
Act,  the  IGRA,  and  the  Negotiated 
Rulemaking  Act,  it  has  discretion  to 
issue  regulations  so  long  as  it  provides 
for  notice  and  comment.  In  proposing 
the  definitions  regulations  for  comment, 
by  holding  open  the  comment  period  for 
60  days,  and  by  holding  five  public 
hearings,  the  Commission  invited  and 
received  substantial  public  comment. 
Because  tribes,  their  attorneys,  gaming 
manufacturers,  and  enforcement 
personnel  all  asked  for  guidance  on  the 
definitions,  the  Commission  decided  to 
issue  the  definitions  before  other 
regulations  regarding  civil  penalties, 
tribal  ordinances,  management 
contracts,  and  self-regulations. 
Moreover,  the  definitions  regulations 
involved  statutory  construction  and  the 
interpretation  of  legislative  intent,  which 
made  them  an  inappropriate  subject  for 
negotiated  rulemaking. 

Some  commenters  suggested  the  need 
for  a  moratorium  on  enforcement  to 
prevent  a  loss  of  gaming  revenue  while 
giving  tribes  time  to  negotiate  compacts. 
The  Commission  has  no  authority  to 
impose  a  moratorium.  The  Commission 
notes  that  the  IGRA  already  provided  a 
grace  period  under  25  LI.S.C.  2702(r)(D). 
That  provision  states:  "Notwithstanding 
any  other  provision  of  this  paragraph 
[defining  class  II  gaming],  the  term 
"class  II  gaming"  includes,  during  the  1- 
year  period  beginning  on  the  date  of 
enactment  of  this  Act,  any  gaming 
described  in  subparagraph  (B)(ii) 
[excluding  electronic  or 
electromechanical  facsimiles  of  any 
game  of  chance  and  slot  machines  from 
class  II  gaming)  that  was  legally 
operated  on  Indian  lands  on  or  before 
May  1,  1988.  if  the  Indian  tribe  having 
jurisdiction  over  the  lands  on  which 
such  gaming  was  operated  requests  the 
State,  by  no  later  than  the  date  that  is  30 
days  after  the  date  of  enactment  of  this 
Act.  to  negotiate  a  Tribal-State  compact 
under  section  11(d)(3)  [the  provision 
requiring  tribes  to  request  States  to 


negotiate  compacts  when  they  wish  to 
conduct  class  III  gaming]." 

The  Committee  Report  further 
explains  the  moratorium:  "The  grace 
period  is  simply  intended  to  give  those 
tribes  that  are  currently  operating  those 
games  which  will  become  class  III 
games  upon  enactment  of  this  bill,  the 
full  spectrum  of  time  envisioned  in  the 
compact  process  under  [section]  11(d)  in 
which  to  conclude  a  compact  with  the 
State.  *   *   *  While  the  entire  process 
may  take  more  than  a  year,  the 
Committee  believes  it  is  important  to 
bring  some  finality  to  the  operation  of 
class  II]  games  unless  they  operate 
under  a  tribal-State  compact."  S.  Rep. 
No.  446.  100th  Cong..  2d  Sess.  10-11 
(1988)  Because  the  Congress  already 
provided  a  moratorium  and  the 
Committee  stated  the  importance  of 
"bringing  some  finality  to  the  operation 
of  class  III  games,"  the  Commission 
rejects  the  suggestion  of  an  additional 
moratorium. 

F  Economic  impact 

Several  commenters  complained  that 

the  Commission  failed  to  adequately 
consider  the  economic  impacts  of  the 
rule,  especially  with  regard  to  the 
proposed  definitions  of  class  II  and  class 
ill  gaming  Commenters  questioned  the 
Commission's  tentative  determinations 
that  the  rule  was  not  "major"  under 
Executive  Order  12291  and  would  not 
have  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities" 
under  the  Regulatory  Flexibility  Act,  5 
use,  601  et  seq.  It  appeared  to  these 
commenters  that  the  definitions  would 
have  an  adverse  impact  on  the  revenues 
of  many  Indian  tribes.  In  light  of  the 
comments  received  on  this  subject,  the 
Commission  explored  further  its  duties 
under  the  Regulatory  Flexibility  Act  and 
the  Executive  Order. 

The  Regulatory  Flexibility  act  requires 
agencies  to  determine  whether  a 
proposed  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  sm.all  entities.  If  so,  an 
agency  must  prepare  a  regulatory 
flexibility  anah  sis  that  explores  less 
burdensome  alternatives.  If  not,  an 
agency  must  certify  that  the  rule  will  not 
have  such  an  impact.  An  agency's 
determinations  under  the  Act  are  not 
subject  to  judicial  review  (5  U.S.C. 
611(b));  rather,  any  analysis  or 
certification  would  be  considered  fn 
connection  with  the  whole  record  of  an 
agency  action. 

Under  the  Executive  Order,  a  rule  is  a 
major  rule  if:  (1)  Its  annual  effect  on  the 
economy  will  be  $100  million  or  more; 
(2)  it  will  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 


governments,  or  geographic  regions:  or 
(3)  there  will  be  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  abihty  of  U.S.  based  enterprises  to 
compete  with  foreign  based  enterprises 
in  domestic  or  export  markets.  If  a  rule 
is  major,  the  agency  must  conduct  a 
regulatory  impact  analyses.  As  with  the 
Regulatory  Flexibility  Act.  this 
determination  and  any  associated 
analysis  are  not  subject  to  judicial 
review  except  as  part  of  the  whole 
record. 

Assuming,  for  the  sake  of  argument, 
that  the  Commission  were  required  to 
perform  the  analyses  called  for  under 
the  Executive  Order  and  the  Regulatory 
Flexibility  Act,  those  analyses,  in 
essence,  would  explore  less  burdensome 
regulatory  approaches.  Neither  the 
Executive  Order  nor  the  Regulatory 
Flexibility  Act.  however,  alters  the 
provisions  of  other  laws.  The 
Commission  believes  that  the  rule 
promulgated  today  implements  the 
specific  requirements  of  the  IGRA.  and 
that  the  Commission  lacks  discretion  to 
depart  from  the  terms  of  the  Act. 
Therefore,  the  conclusion  of  any 
analyses  performed  under  the  Executive 
Order  or  the  Regulatory  Flexibility  Act 
would  inevitably  be  that  the 
Commission  is  precluded  from  pursuing 
alternatives  to  the  express  terms  of  the 
IGRA. 

Moreover,  the  Commission  has 
detemined  that  this  rule  does  not  meet 
the  thresholds  of  the  Executive  Order  or 
the  Regulatory  Flexibility  Act.  First,  the 
definitions  promulgated  today  do  not 
impose  regulatory  requirements;  rather, 
they  clarify  Congress'  classification  of 
gaming  for  purposes  of  determining 
under  which  jurisdiction  Indian  gaming 
is  to  be  conducted.  Second,  as  discussed 
elsewhere  in  this  preamble,  gambling 
devices  in  Indian  country  have  been 
prohibited  under  the  Johnson  Act  since 
the  time  that  law  was  enacted.  In  the 
veiw  of  the  Commission,  that  prohibition 
has  continued  to  apply,  absent  a  tribal- 
state  compact  allowing  gambling 
devices  (see  the  discussion  elsewhere  in 
this  preamble  under  Class  III  Gaming.  C. 
Machine  and  technology  issues).  Thus, 
rather  than  imposing  any  new 
requirements,  these  regulations  simply 
clarify  existing  law.  Third,  although  the 
Commission  invited  comment  on  this 
issue,  no  commenter  supplied  data  that 
contradicted  the  Commission's  tenafive 
conclusions  under  the  Executive  Order 
and  the  Regulatory  Flexibility  Act.  For 
these  reasons,  the  Commission  rejected 
suggestions  that  its  determinations 
under  the  Executive  Order  and  the 
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Regulatory  Flexibility  Act  were 
erroneous. 

Rp'juljt&r>  rra<-edt.:-f'> 

Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

The  Commission  has  determined  this 
document  is  not  a  major  rule  under 
Executive  Order  12291  and  certifies  that 
this  document  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.).  The  rule  will  not  have  any 
significant  effects  on  the  economy  or 
result  in  major  increases  in  costs  or 
prices  for  consumers,  individual 
industries.  Federa!,  State  or  local 
governments,  agencies,  or  geographical 
regions.  The  rule  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  export/ 
import  market.  Please  see  the  discussion 
elsewTiere  in  this  preamble  under 
Procedural  and  Other  Issues,  E. 
Economic  Ixnpacts- 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

■  National  Environmental  Policy  Act 

The  Commission  has  determined  that 
this  proposed  rulemaking  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quahty  of  the 
human  environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

Executive  Order  No.  12778 

The  Chairman  of  the  National  Indian 
Gaming  Commission  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  fmal  rule  meets  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  ExecuUve  Order  No.  12778. 
Civil  justice  Reform,"  56  FR  55195. 
October  25,  1991. 

The  Commission  adopted  this  rule  by 
a  vote  of  two  to  one,  with  Commissioner 
Joel  M.  Frank  voting  against  adoption. 

Dated:  April  2.  1992. 

Anthonj  ]   fiope, 

Cr'airman.  Sutujnal  Indian  Gaming 

Commission. 

List  of  Subiects  m  25  CPK  P:\r..  302 

Gaming,  Indian  lands. 

Title  25  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  part 
502  to  read  as  follows. 


PART  vy. 


^,'t 


fiNITlONS 


502.1    Chairman. 
S02J    Clau  I  gaming. 

502.3  Class  n  gaining. 

502.4  Class  111  gaming. 

502.5  Collateral  agreement. 

502.6  Commission. 

502.7  Electronic  computer  or  other 
technologic  aid. 

502.8  Electronic  or  electromechanical 
facsimile. 

502.9  Game  similar  to  bingo. 

502.10  Gaming  operation. 

502.11  House  banking  game. 

502.12  Indian  lands. 

502.13  Indian  tribe. 

502.14  Key  employee. 

502.15  Management  contract. 
502.18    Net  revenues. 

502.17  Person  having  a  direct  or  indirect 
financial  interest  in  a  management 
contract. 

502.18  Person  havirig  management 
responsibility  for  a  management 
contract. 

502.19  Primary  management  official. 

502.20  Secretary. 

502.21  Tribal-state  compact. 
Authority:  25  U.S.C.  2701  et  seq. 

§  502.1    CtMtrman. 

Chairman  means  the  Chairman  of  the 
National  Indian  Gaming  Commission  or 
his  or  her  designee. 

§  502.2    Class  I  gaming. 

Class  I  gaming  means: 

(a)  Social  games  played  solely  for 
prizes  of  minimal  value;  or 

(b)  Traditional  forms  of  Indian  gaming 
when  played  by  individuals  in 
cormection  with  tribal  ceremonies  or 
celebrations. 

§  502  '•     C!3<;»  ''  9a"T''>!; 
Class  II gaming  means: 

(a)  Bingo  or  lotto  (whether  or  not 
electronic,  computer,  or  other 
technologic  aids  are  used)  when  players: 

(1)  Play  for  prizes  with  cards  bearing 
numbers  or  other  designations; 

(2)  Cover  numbers  or  designations 
when  object,  similarly  numbered  or 
designated,  are  drawn  or  electfonically 
determined;  and 

(3)  Win  the  game  by  being  the  first 
person  to  cover  a  designated  pattern  on 
such  cards; 

(b)  If  played  in  the  same  location  as 
bingo  or  lotto,  pull-tabs,  punch  boards, 
tip  jars,  instant  bingo,  and  other  games 
similar  to  bingo: 

(c)  Nonbanking  card  games  that: 

(1)  State  law  exphcitly  authorizes,  or 
does  not  explicitly  prohibit,  and  are 
played  legally  anywhere  in  the  state: 
and 

(2)  Players  play  in  conformity  with 
state  laws  and  regulations  concerning 


hours,  periods  of  operation,  and 
limitations  on  wagers  and  pot  sizes: 

(d)  Card  games  played  in  the  states  of 
Michigan.  North  Dakota,  South  Dakota. 
or  Washington  if: 

(1)  An  Indian  tribe  actually  operates 
the  same  card  games  as  played  on  or 
before  May  1.  1988.  as  determined  by 
the  Chairman  and 

(2)  The  pot  and  wager  !im:ts  remain 
the  same  as  on  or  before  May  1,  1«188,  as 
determined  by  the  Chariman: 

(e)  Individually  owned  class  11  gam.mg 
operations — 

(1)  That  were  operating  on  September 
1. 1986. 

(2)  That  meet  the  requirements  of  25 
U.S.C.  2-10(b)(4){D); 

(3)  Where  the  nature  and  scope  of  the 
game  remains  as  it  was  on  October  17, 
1988:  and 

(4)  Where  the  ownership  mtf  rest  or 
interests  are  the  same  as  on  Octobtjr  17. 
1988. 

i  502  4    Class  III  gaming. 

Class  III  gaming  means  ali  forms  of 
gaming  that  are  not  class  I  gaming  or 
class  II  gaming,  including  but  not  limited 
to: 

(a)  Any  house  bar.k;r.g  game, 
including  but  not  limi'.-'d  to— 

(1)  Card  games  S'l;  b  .is  hiccarat. 
chemin  de  fer.  blackjack  (21).  and  pai 
gow  (if  played  as  hoj.se  banking  games); 

(2)  Casino  games  such  as  roulette. 
craps,  and  keno 

(b)  Any  slot  machines  as  defined  in  15 
U.S.C.  1171(a)(1)  and  electronic  or 
electromechanical  facsimiles  of  any 
game  of  chance; 

(c)  Any  sports  bcitirig  and  p,i.-:inutuel 
wagering  including  but  not  lim.Ped  to 
wagering  on  horse  racing,  dog  racing  or 
jai  alai;  or 

(d)  Lotteries. 

§  502.5    Collateral  agreement 

Collateral  agreement  means  any 
contract,  whether  or  not  in  writing,  that 
is  related,  either  directly  or  indirectly,  to 
a  management  contract,  cr  to  any  rights, 
duties  or  obligations  created  between  a 
tribe  (or  any  of  its  members,  entities,  or 
organizations)  and  a  management 
contractor  or  subcontractor  (or  any 
person  or  entity  related  to  a 
management  contractor  or 
subcontractor). 

5  502.6    Commission. 

Cr"'~:s?ioT\  means  the  National 

Induin  G.-iming  Commission. 

§  502.7    Electronic,  computer  or  other 
tectinologic  aid. 

Electronic,  computer  or  other 
technologic  aid  m.eans  a  device  such  as 
a  computer,  telcphnne.  cable,  television. 
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satellite  or  bingo  blower  and  that  when 
used  — 

(a)  Is  not  a  game  of  i.harir.t-'  bu;  nnrr  i_\ 
assists  a  player  or  the  playing  of  a  game 

(b)  is  readily  distinguishable  from  the 
playing  of  a  game  of  chance  on  an 
electronic  or  electromechanical 
facsimile;  and 

(c)  Is  operated  according  to  applicable 
Federal  communications  law 

§  502-8     Electronic  or  electromechanical 
facsimiie. 

Electronic  or  electromechanical 
facsimile  means  any  gambling  device  as 
defined  in  15  U.S.C.  n71(a)  (2)  or  (3). 

i;  502.9    Game  similar  to  bingo. 

C(.  ■     > •■•::!ar  to  bingo  means  any 
game  tnal  meets  the  requirements  for 
bingo  under  §  502.3(a)  of  this  part  and 
that  is  not  a  house  banking  game  under 
§  502.11  of  this  part. 

§502.10    Gaming  operation 

Gaming  operation  means  each 
economic  entity  that  is  licensed  by  a 
tribe,  operates  the  games,  receives  the 
revenues,  issues  the  prizes,  and  pays  the 
expenses.  A  gaming  operation  may  be 
operated  by  a  tribe  directly;  by  a 
management  contractor,  or,  under 
certain  conditions,  by  another  person  or 
other  entity.  ^ 

5  502,11     House  ba'^king  game 

Huuae  uur/nutg  guint^  lueasis  any  game 
of  chance  that  is  played  with  the  house 
as  a  participant  in  the  game,  where  the 
house  takes  on  all  players,  collects  from 
all  losers,  and  pays  all  winners,  and  the 
house  can  win. 

§  502.12    Indian  lands. 

Indian  lands  means; 

(a)  Land  within  the  limits  of  an  Indian 
reservation;  or 

(b)  Land  over  which  an  Indian  tribe 
exercises  governmental  power  and  that 
is  either — 

(1)  Held  in  trust  by  the  United  States 
for  the  benefit  of  any  Indian  tribe  or 
individual;  or 

(2)  Held  by  an  Indian  tribe  or 
individual  subject  to  restriction  by  the 
United  States  against  alienation. 

;  502,13     Indian  tr.tje 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 


or  comnii.r-i!!>  (if  Imiians  that  the 
Secretary  recognizes  as — 

(a)  Eligible  for  the  special  programs 
and  services  provided  by  the  United 
States  to  Indians  because  of  their  status 
as  Indians;  and 

(b)  Having  powers  of  self-government. 

f  502.14    Key  employe* 
Key  err:''.,  n  t  rneariS. 

(a)  A  pt   Si  ;,  who  performs  one  or 
more  of  the  folnvs  :r.g  functions; 

(1)  Bingo  callrr 

(2)  Counting  room  supervisor 

(3)  Chief  of  security; 

(4)  Custodian  of  gaming  supplies  or 
cash; 

(5)  Floor  manager 

(6)  Pit  boss; 

(7)  Dealer 

(8)  Croupier; 

(9)  Approver  of  credit;  or 

(10)  Custodian  of  gambling  devices 
including  persons  with  access  to  cash 
and  accounting  records  within  such 
devices; 

(b)  If  not  otherwise  included,  any 
other  person  whose  total  cash 
compensation  is  in  excess  of  $50,000  per 
year;  or, 

(c)  If  not  otherwise  included,  the  four 
most  highly  compensated  persons  in  the 
gi^rning  oppration, 

§  502-16    Management  contract. 

Management  contract  means  any 
contract,  subcontract,  or  collateral 
agreement  between  an  Indian  tribe  and 
a  contractor  or  between  a  contractor 
and  a  subcontractor  if  such  contract  or 
agreement  provides  for  the  management 
of  all  or  part  of  a  gaming  operation. 

5;  502  16    Net  r*v*nu«s. 

.\>,;  :c:cnues  means  gross  gaming 
revenues  of  an  Indian  gaming  operation 
less — 

(a)  Amounts  paid  out  as,  or  paid  for. 
prizes;  and 

(b)  Total  gaming-related  operating 
expenses,  excluding  management  fees. 

;  &02,*7     Person  having  a  direct  o'  i'Mji-cc 
'iianclal  interest  m  8  manage-rie^i 
contract. 

Person  having  a  direct  or  indirect 
financial  interest  in  a  management 
contract  means; 

(a)  When  a  person  is  a  party  to  a 
management  contract,  any  person 


having  a  direct  financial  interest  in  such 
management  contract; 

(b)  When  a  trust  is  a  party  to  a 
management  contract,  any  beneficiary 
or  trustee; 

(c)  When  a  partnership  is  a  party  to  a 
management  contract,  any  partner. 

(d)  When  a  corporation  is  a  party  to  a 
management  contract,  any  person  who 
is  a  director  or  who  holds  at  least  10%  of 
the  issued  and  outstanding  stock  alone 
or  in  combination  with  another 
stockholder  who  is  a  spouse,  parent, 
child  or  sibling;  or 

(e)  When  an  entity  other  than  a 
natural  person  has  an  interest  in  a  trust, 
partnership  or  corporation  that  has  an 
interest  in  a  management  contract,  all 
parties  of  that  entity  are  deemed  to  be 
persons  having  a  direct  financial 
interest  in  a  management  contract. 

t  '>•:,';  '6     P«?fS(>'"":  'leving  Tiai-iage'-ic'i! 

responsibility  for  a  management 
contract  means  the  person  designated 
by  the  management  contract  as  having 
management  responsibility  for  the 
gaming  operation,  or  a  portion  thereof. 

i  502.19    Pilmarv  'ranaqemenl  official. 
Primary  m^....^y. .  official  means: 

(a)  The  person  having  management 
responsibility  for  a  management 
contract; 

(b)  Any  person  who  has  authority: 

(1)  To  hire  and  fire  employees;  or 

(2)  To  set  up  working  policy  for  the 
gaming  operation;  or 

(c)  The  chief  financial  officer  or  other 
person  who  has  financial  management 
responsibility. 

§502.20     ixe-t-e-ary. 

Secretary  means  the  Secretary  of  the 
Interior. 


Tnbai'btate  cur.'.puci  means  an 
agreement  between  a  tribe  and  a  state 
about  class  III  gaming  under  25  U.S.C. 
2710(d). 
[FR  Doc.  92-8117  Filed  4-6-92;  8;45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  107  and  103 

[Docket  No.  26763;  Not'ce  Nc   97-381 

Rm2120-AEM 

Unescorted  Access  Privilege 

agency:  Federal  Aviation 
A-..-  r  stration  (FAA).  DOT. 
action:  Unescorted  Access  Privilege; 

N  ^t.ce  of  public  meetings. 


summary:  This  notice  announces  three 
pub.jc  meetings  pertaining  to  the 
Unescorted  Access  Privilege  Notice  of 
Proposed  Rulemaking  (NPRM)  (57  FR 
5352:  Febraary  13,  1992).  in  which  the 
F.\,-\  proposes  to  establish  regulations 
for  employment  investigations  and 
criminal  history  record  checks.  This 
proposal  will  affect  individuals  who 
have,  or  who  may  authorize  others  to 
have,  unescorted  access  privileges  to 
security  identification  display  areas  of 
U.S.  airports.  The  regulations  proposed 
in  this  NPRM  implement  the 
requirements  of  the  Aviation  Security 
Improvement  Act  of  1990.  The  public 
meetings  will  provide  the  affected 
parties  an  opportunity  to  make  oral 
presentations  on  the  NPRM.  This  notice 
includes  specific  issues  for  public 
comment,  but  comments  at  the  meetings 
are  invited  on  any  aspects  of  the 
proposed  rule. 

dates:  The  public  meetings  will  be  held 
on  April  28, 1992.  in  Los  Angeles. 
California:  April  30, 1992.  in  Fort  Worth. 
Texas;  and  May  12. 1992.  in  Washington, 
DC 

ADDRESSES:  The  public  meetings  will  be 
held  at  the  following  times  and 
locations: 

(1)  April  28. 1992.  from  9  a.m.  to  4  p.m.. 
Sheraton  Los  Angeles  Airport  Hotel, 
6101  West  Century  Boulevard.  Los 
A.igeles.  CA  90045. 

(2)  April  30. 1992.  from  9  a.m.  to  4  p.m.. 
Federal  Aviation  Administration, 
Southwest  Region  Headquarters.  4400 
Blue  Mound  Road.  Building  3.  Training 
Room.  Fort  Worth.  TX  76193-0017. 

(3)  May  12. 1992.  from  9  a.m.  to  4  p.m.. 
Quality  Hotel  Capitol  Hill.  415  New 
Jersey  Avenue  NW..  Washington.  DC 
20001. 

Registration  will  begin  at  8  a.m.  on  the 
day  of  the  meeting  at  each  location. 

Persons  who  are  unable  to  attend  the 
Tieetings  may  mail  their  comments,  in 
•riplicate,  to  the  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Rules  Docket  (AGC-10). 
Docket  26763,  800  Independence 
Avenue,  SW..  Washington,  DC  20591. 


These  comments  must  be  received  on  or 
before  May  15. 1992.  Comments  may  be 
inspected  at  room  9150  between  8:30 
a.m.  and  5  p.m..  Monday  through  Friday, 
excluding  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT. 
Requests  to  present  a  statement  at  a 
meeting  or  questions  about  the  logistics 
of  the  meetings  should  be  directed  to 
Florence  Hamn.  Office  of  Rulemaking, 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW.. 
Washington.  DC  20591.  telephone:  (202) 
267-9822. 

Questions  concerning  the  subject 
matter  of  the  meetings  should  be 
directed  to  Andrew  V.  Cebula.  Office  of 
Civil  Aviation  Security  Policy  and  Plans. 
Policy  and  Standards  Division,  Federal 
Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington.  DC  20591.  telephone:  (202) 
267-8293. 

S.J  PCl-E  M £  N""  A  R  ■•   ■  N  POO  V  A  '' '  ON: 

Participation  at  a  Meeting 

Requests  from  persons  who  wish  to 
present  oral  statements  at  the  public 
meetings  should  be  received  by  the  FAA 
no  later  than  April  20. 1992,  for  the 
California  and  Texas  meetings  and  no 
later  than  May  5. 1992.  for  the 
Washington.  DC,  meeting.  Such  requests 
should  be  submitted  to  the  person  listed 
above  in  the  section  titled  "FOR  FURTHER 
INFORMATION  CONTACT"  and  should 

include  a  written  summary  of  oral 
remarks  to  be  presented,  the  date  of  the 
meeting  the  requester  wishes  to  address, 
and  an  estimate  of  time  needed  for  the 
presentation.  Requests  received  after 
the  dates  specified  above  will  be 
scheduled  if  there  is  time  available 
during  the  meeting;  however,  the  names 
of  those  individuals  may  not  appear  on 
the  written  agenda.  The  FAA  will 
prepare  an  agenda  of  speakers  which 
will  be  available  at  the  meeting.  In  order 
to  accommodate  as  many  speakers  as 
possible,  the  amount  of  time  allocated  to 
each  speaker  may  be  less  than  the 
amount  of  time  requested. 

Background 

On  February  13, 1992.  the  FAA 
published  Notice  No.  92-3.  titled 
Unescorted  Access  Privilege  (57  FR 
5352).  This  proposal  is  intended  to 
implement  the  requirements  of  section 
105(a)  of  the  Aviation  Security 
Improvement  Act  of  1990,  which 
requires  the  FAA  Administrator  to  issue 
regulations  that  subject  individuals  with 
unescorted  access  to  U.S.  or  foreign  air 
carrier  aircraft,  or  to  secured  areas  of 
U.S.  airports,  to  employment 
investigations  and  criminal  history 
records  checks.  The  Act  also  requires 


the  Administrator  to  prescribe 
procedures  for  taking  fingerprints  and  to 
establish  requirements  to  limit  the 
dissemination  of  criminal  history 
information  received  from  the  Federal 
Bureau  of  Investigation.  The  proposed 
rule  sets  forth  regulations  for 
employment  investigations  and  criminal 
history  records  checks.  The  proposed 
rule  affects  individuals  who  have,  or 
who  may  authorize  others  to  have, 
unescorted  access  privileges  to  security 
identification  display  areas  (SIDA)  of 
U.S.  airports. 

On  March  12. 1992.  the  FAA  extended 
the  comment  period  for  this  proposal 
from  March  16,  1992.  until  May  15. 1992 
(57  FR  8834).  The  extension  responded 
to  the  request  of  the  San  Diego  Unified 
Port  Distnct  and  the  joint  request  from 
the  Air  Transport  Association  of 
America.  American  .-Association  of 
Airport  Executives,  and  the  Airport 
Association  Council  International.  The 
extension  permits  these  organizations. 
as  well  as  other  representatives  of  the 
affected  parties,  additional  time  to 
develop  comments  responsive  to  the 
NPRM.  It  also  provides  the  F.AA  with 
sufficient  time  to  hold  three  public 
meetings  on  the  proposed  rule. 

The  F.\A  concluded  that  the  extended 
comment  per.od  and  the  public  meetings 
will  provide  an  opportunity  for  the 
affected  parties  to  submit  additional 
substantive  information  which  will  be 
helpful  to  the  FAA  in  formulating  an 
effecting  final  rule. 

Specific  Issues  for  Public  Comment 

There  are  several  specific  issues 
discussed  in  the  following  paragraphs 
on  which  the  FAA  seeks  comments  at 
the  public  meetings.  The  areas 
addressed  were  raised  generally  in  the 
preamble  to  the  NPRM,  and  are  based  in 
part  on  the  FA.^'s  preliminary  review  of 
the  written  comrrients  that  have  been 
submitted  to  the  NPRM  docket.  These 
key  issues  are  intended  to  help  focus 
public  comments  on  a^pas  which  will  be 
useful  in  assisting  the  FA.-^  in 
developing  a  final  rule.  The  comments  at 
the  meetings  need  not  be  limited  to 
these  issues,  and  the  FAA  invites 
comments  on  any  other  aspects  of  the 
proposed  rule.  Please  consult  the  NPRM 
for  further  information. 

TempKirary  Access 

In  the  preamble  to  the  NPRM,  under 
the  discussion  of  §  107.31(c)  Escorted 
Access,  the  FAA  stated: 

An  individual  who  is  not  permitted 
unescorted  access  to  the  SID.'V  would  have  to 
be  under  escort  to  be  present  in  the  SIDA. 
The  FAA  proposes  to  define  escorted  access' 
generally  as  continuous  surveillance  by  an 
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individual  who  has  unescorted  access 
privileges 

The  issue  of  temporarj'  access  was 
discussed  further  in  the  Regulatory 
Evaluation  Summai^'  in  the  NPRM, 
under  the  heading  Escorting  Costs: 

The  proposed  njie  provides  for  escorted 
acness  to  the  SIDA  for  individuals  not 
authorized  for  unescorted  access.  The  FAA 
has  included  this  provision  m  the  proposal  to 
provide  a  method  for  employers  to  utilize  the 
services  of  individuals  while  the  cnmmal 
histor>'  record  check  is  being  completed. 
Based  upon  an  FBI  statement  of  its  ability  to 
process  the  checks  and  administrative 
handlini?  and  processing  times,  the  FAA 
estimates  it  may  take  from.  30  to  60  days  (or 
more)  from,  the  time  the  fingerprints  are  taken 
until  a  final  determination  can  be  made. 

The  FAA  proposed  escorted  access  as 

one  way  to  permit  access  to  the  SIDA 
pending  receipt  of  an  individual's 
criminal  history  record  check  results, 
but  did  not  intend  to  foreclose 
consideration  of  other  methods  of 
providing  temporary  access.  The  FAA 
seeks  comments  on  alternative  systems 
to  provide  for  an  individual's  need  for 
access  to  the  SIDA  prior  to  the 
completion  of  the  check.  These 
alternatives  could  include  measures  that 
an  airport  operator  could  undertake  to 
permit  temporary  unescorted  access. 

Some  commenters  have  suggested  the 
possibility  of  using  the  FBI's  National 
Crime  Information  Center  (NCIC) 
automated  database  to  perform  a  "name 
check"  of  an  individual.  However,  under 
published  policy  established  by  the 
NCIC's  Advisory  Policy  Board,  the  NCIC 
Interstate  Identification  Index  is  not 
available  to  check  the  records  of 
applicants  for  employment  in  aviation- 
related  industries.  The  FAA  seeks 
comments  on  any  alternatives  that  could 
be  used  to  grant  an  individual 
temporarv'  access  authority. 

SID.^  Exceptions 

In  the  preamble  to  the  NPRM,  under 
the  discussion  of  107.31(d)  Exceptions  to 
the  Investigation  Requirements,  the 
FAA  stated: 

No  Area  Exceptions.  In  its  proposal,  the 

FAA  has  chosen  not  to  exclude  any  areas  of 
SIDA  from  the  criminal  history  check 
requirement.  'While  the  FAA  is  concerned 
about  .  .     excluding  any  portions  of  the  SID.A 
from  this  requiremient.        .  ccmm.ents  are 
invited  on  this  issue,  comments  are 
specifically  invited  on  the  methods  and 
procedures  that  could  be  used  if  exemptions 
were  permitted  for  some  portions  of  the 
SIDA. 

At  the  public  meetings,  the  FAA  seeks 
comment  on  whether  there  are  areas 
within  the  SIDA  that  can  be  excluded 
from  the  application  of  the  proposed 


unescorted  access  privilege  rule. 
Specifically,  the  F.\,\  is  interested  in 
comm.ents  on  whether  the  criminal 
histoiy  records  check  should  be  limited 
to  those  individuals  with  unescorted 
access  to  areas  of  the  SID.'K  which  are 
defined  as  the  secured  area  under 
§  107.14  of  the  FAR. 

Several  commenters  have  questioned 
how  the  implementation  of  the  proposed 
rule  will  apply  to  the  general  aviation 
areas  of  an  airport.  The  FA.^  in  mindful 
of  these  and  similar  concerns.  The  FAA 
has  recently  issued  policy  guidance  to 
its  field  offices  providing  airport 
operators  with  flexibility  in  the 
treatment  of  general  aviation  areas. 
Under  this  policy,  an  airport  operator 
would  be  able  to  exclude  these  areas 
from  the  requirement  for  criminal 
history  records  checks,  thus  minimizing 
the  affect  of  the  proposed  rule  on 
individuals  with  unescorted  access  to 
general  aviation  areas. 

Channeling  Entity 

In  the  preamble  to  the  NPRM  under 

ths  discussion  of  section  107.31(g) 
Designating  an  Entity  and  Individual 
Notification,  the  FAA  noted  that: 

The  FAA  proposes  to  allow  the  airport 
operator  to  designate  an  outside  entity  to 
conduct  the  criminal  history  record  check 
required  by  the  rule  '  *  '.  The  FAA  expects 
that  airport  operators  will  choose  to  act 
jointly  to  im.prove  efficiency  in  processing 
requests  for  criminal  history  checks. 

As  noted  in  the  Regulatory  Evaluation 
Summarv'  section  of  the  NPRM.  the  FAA 
charges  less  ($21)  for  "batched"  requests 
than  it  charges  for  "unbatched"  ($23). 
After  the  enactment  of  the  Aviation 
Security  Improvement  Act  of  1!^>90.  but 
prior  to  the  issuanc:e  of  the  NPRM 
several  organizations  indicates  a 
willingness  to  channel  record  requests 
to  the  P'BI.  The  FBI.  in  consultation  with 
the  FAA,  has  indicated  its  preference 
that  the  number  of  entities  be  limited  in 
order  to  facilitate  FT3I  processing 
procedures.  The  FAA  would  like  to 
know  if  any  organizations  have  an 
interest  in  channeling  records  to  the  FBI. 

The  FA.'\  seeks  only  a  general 
expression  of  interest  at  this  time.  The 
entity  offering  this  service  should  be 
prepared  to  limit  its  charge  to  the 
amount  set  by  the  FBI  for  unbatched 
requests  and  would  be  permitted  to 
retain  the  difference  between  the  charge 
for  unbatched  and  batched  requests  ($2 
per  record). 

Meeting  Procedures 

The  fallowing  procedures  are 
established  to  facilitate  the  meetings: 


(1)  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  meetings.  The  meetings  will  be 
open  to  all  persons  who  have  requested 
in  advance  to  present  statements  or  who 
register  on  the  day  of  the  meeting 
subject  to  availability  of  space  in  the 
meeting  room.  The  meetings  may 
adjourn  early  if  scheduled  speakers 
complete  their  statements  in  less  time 
than  currently  is  scheduled  for  the 
meetings. 

(2)  Representatives  of  the  FAA  will 
preside  over  the  meetings.  A  panel  of 
FAA  personnel  involved  in  the 
rulemaking  will  be  present  at  each 
meeting. 

(3)  Each  meeting  will  be  recorded  by  a 
court  reporter.  A  transcript  of  the 
meetings  and  any  material  accepted  by 
the  panel  during  the  meeting  will  be 
included  in  the  public  docket.  Any 
person  who  is  interesed  in  purchasing  a 
copy  of  the  transcript  should  contact  the 
court  reporter  directly. 

(4)  The  FAA  will  review  and  consider 
all  material  presented  by  participants  at 
the  meetings.  Position  papers  or  material 
presenting  views  or  arguments  related  to 
the  Unescorted  Access  Privilege  NPRM 
may  be  accepted  at  the  discretion  of  the 
presiding  officer  and  subsequently 
placed  in  the  public  docket.  The  FAA 
requests  that  persons  participating  in  a 
meeting  provide  10  copies  of  ail 
materials  to  be  presented  for 
distribution  to  the  panel  members;  other 
copies  may  be  provided  to  the  audience 
at  the  discretion  of  the  participant. 

(5)  Statements  made  by  members  of 
the  meeting  panel  are  intended  to 
facilitate  discussion  of  the  issues  or  to 
clarify  issues.  Any  statement  made 
during  the  meeting  by  a  member  of  the 
panel  is  not  intended  to  be,  and  should 
not  be  construed  as,  a  position  of  the 
FAA, 

(6)  The  meetings  are  designed  to 
solicit  public  views  and  more  complete 
information  on  the  Unescorted  Access 
Privilege  NPRM.  Therefore,  the  meetings 
will  be  conducted  in  an  informal  and 
nonadversarial  manner.  No  individual 
will  be  subject  to  cross-examination  by 
any  other  participant  however,  panel 
members  may  ask  questions  to  clarify  a 
statement  and  to  ensure  a  complete  and 
accurate  record. 

Issued  in  Washington.  DC  on  April  7, 1992. 
Bnice  R.  Butterworth, 

Director.  Office  of  Civil  Aviation  Security 

Policy  and  Planning. 
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Title  3~ 

The  President 


Presidential  Documents 


F,AP(u!i\e  Order  IZ'^e  of  April   "'    Ht^Z 

Navy  and  Marine  Corps  Reservt;  DIfujT  Pn:,mu\u)V,s 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  SuiU  s  of  America,  including  section  301  of  title  3  of  the  United 
States  Code  and  section  5905(a)  of  title  10  of  the  United  States  Code,  and  in 
order  to  delegate  authority  to  perform  a  certain  function  concerning  the 
promotion  of  commissioned  officers  of  the  Naval  Reserve  and  Marine  Corps 
Reserve,  it  is  hereby  ordered  as  follows: 

Section  1  The  authority  vested  in  the  President  by  section  5905(a)  of  title  10  of 
the  United  States  Code  to  remove  the  name  of  any  commissioned  officer  of  the 
Naval  Reser\-e  or  Marine  Corps  Reserve  from  a  promotion  list  is  delegated  to 
the  Secretary  !  !  Defense  in  cases  concerning  promotion  to  any  grade  below 
rear  admiral  (lower  half)  or  brigadier  general,  without  need  for  approval, 
ratification,  or  other  action  by  the  President.  Nothing  in  this  section  shall  be 
deemed  to  delegate  the  authority  vested  in  the  President  by  section  5898(c)  of 
title  10  of  the  Unittvi  S'  iies  Code  to  remove  a  name  from  a  selection  board 
report. 

Sec.  2.  The  authority  delegated  to  the  Secretary  of  Defense  by  this  order  may 
be  redelegated  to  the  Deputy  Secretary  of  Defense,  any  of  the  Assistant 
Secretaries  of  Defense,  or  the  Secretary  of  the  Navy,  who  may  further 
subdelegate  such  authority  to  subordinates  who  are  appointed  to  their  office 
bv  thp  President,  by  and  with  the  advice  and  consent  of  the  Senate. 

Sec.  3.  With  respect  to  the  functions  delegated  by  this  order,  all  prior  actions 
taken  for  or  on  behalf  of  the  President  that  would  have  been  valid  if  taken 
pursuant  to  this  order  are  ratified. 


(KR  Doc.  92-«393 
Filed  4-8-92;  9:34  am) 
Biiling  code  3195-01-M 
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Free  public  briefings  (approximately  3  hours)  to  present 
1.  "Rie  regulatory  process,  with  a  focus  on  the  Federal 

Register  system  and  the  public's  role  in  the  development 

of  regulations. 
2-  The  relationship  between  the  Federal  Register  and 

Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 
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Committee  for  the  Implementation  of  Textile  A^^eements 

NOTICES 

Cotion.  wool,  and  man-made  textiles: 
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12481 

Defense  Department 
See  Army  Department 

Defense  Nuclear  faclities  S,3(efy  Boari;,; 

NOTICES 

Meetings;  bunsh  ■  -    '' ■  *,  12555 

Education  Depart.Tient 
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Public  and  assisted  housing;  occupancy  restrictions, 
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general   arpucab'iity   and   legal   e+!ecl    most 
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the  Code  of   Federal   Regulations,   which   is 
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US.C-    1510, 

The  Code  of   Federal   Regulations  is  sotd 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  531,  536,  and  550 

Portability  of  Benefits  for 
Nonappropriated  Fund  Employees 

agency:  Office  of  Personnel 

Management. 

action:  Interim  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Managoment  (0PM]  is  issumg  interim 
rules  governing  pay-setting  and  crediting 
of  former  nonappropriated  fund  (NAF) 
service  for  within-grade  increases,  grade 
and  pay  retention,  and  severance  pay 
for  certain  former  NAF  employees  under 
the  Portability  of  Benefits  for 
Nonappropriated  Fund  Employees  Art 
of  1990. 

DATES:  Interim  rules  effective 
retroactively  to  January  1,  1987. 
Comments  must  be  received  on  or 
before  June  9,  1992. 
ADDRESSES:  Send  or  deliver  written 
comments  to  Barbara  L  Fiss,  Assistant 
Director  for  Compensation  Policy.  U.S. 
Office  of  Personnel  Management,  room 
6H:n.  1900  E  Street.  NW..  Washington. 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bcmadetie  Christie,  (202]  006-2858  or 
(FTS)  2C&-2853. 

SUPPLEMENTARY  INFORMATlO^i:  Tlie 
Purtdbi'ity  of  Benefits  for 
N'nnappropriated  Fund  Employees  Act 
of  19'K;  was  enacted  as  section  7202  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1990,  Public  Law  100-508,  November 
5, 1990,  If  applies  to  employees  of 
nonappropiated  fund  [NAF] 
insfrumcntalit.es  of  the  Department  of 
Defense  (DoD)  or  Coast  Guard  nho 
move  or  have  moved,  either  voluntarily 
or  involuntarily,  on  or  after  January  1, 
1937,  without  a  break  in  service  of  more 
than  3  days,  to  positions  in  DoD  or  the 


Coast  Guard,  respectively.  The  law 
peserves  the  rate  of  basic  pay  earned  as 
an  N.A.F  employee  immediately  prior  to 
an  involuntary  move  to  a  General 
Schedule  position  and  allows  the  agency 
\<}  consider  the  rate  of  basic  pay  as  an 
\.'\F  employee  when  setting  pay  after  a 
vnluntan,'  move  The  Act  further  credits 
furmer  N.^F  service  for  writhin-grade 
increase  and  leave  accrual  purposes, 
and  authorizes  0PM  to  determine  the 
appropriate  circumstances  in  which 
former  NAF  employees  may  be  granted 
grade  and  pay  retention. 

If  an  NAF  employe*'  has  prevunis 
service  in  the  Federal  civil  service 
employment  system  and  would  benefit 
from  l}ie  highest  previous  rate 
provisions  of  5  CFT^  531  203(c),  those 
provisions  may  be  used  to  set  his  or  her 
pay  under  General  Schedule.  The 
interim  rule  enables  DoD  or  the  Coast 
Guard  to  consider  the  highest  previous 
rate  an  employee  earr.ed  under  an  NAF 
instnimentality  as  his  'her  highest 
previous  rate  for  pay-setting  purposes 
under  the  General  Schedule  when  the 
employee  moves  voluntarily  without  a 
break  in  service  of  more  than  3  day,s  In  a 
position  in  the  same  agency.  When  sur  h 
an  employee  moves  involuntanly— ih.it 
is,  the  employee's  position  is  moved 
from  an  N.AF  instnimentality  in  DoD  or 
the  Coast  Guard  to  the  civil  service 
employment  system  of  the  same 
agency — the  employee's  pay  under  the 
General  Schedule  may  be  set  no  lower 
than  the  lowest  step  of  the  grade  to 
which  the  employee  is  moving  that  is 
equal  to  or  greater  than  his  or  her  rate  of 
basic  pay  under  the  .NAF 
instrumentality  immediately  before  the 
move. 

When  the  raf  e  of  basic  pay  of  a 
former  NAF  employee  immediately 
before  an  involuntary  move  exceeds  the 
maximum  rate  of  the  grade  to  which  the 
employee  is  moving,  the  interim  rule 
also  allows  the  agency  to  provide  pay 
retention  to  the  employee.  Since  such  a 
move  does  not  result  from  reduction  in 
force  or  reclassification  procedures, 
grade  retention  does  not  apply,  but 
should  an  employee  later  be  reduced  in 
grade  after  moving  to  the  civil  service 
employment  system,  the  employee's 
former  NAF  service  may  be  applied  to 
the  52  weeks  of  consecutive  service 
required  to  be  eligible  for  grade 
retention. 

The  interim  mle  credits  the  service  of 
a  former  N.^F  employee,  who  moves 


under  the  provisions  of  the  Act,  in  the 
computation  of  the  waiting  period  for 
one  within-grade  increase.  When 
crediting  the  service  of  a  former  NAF 
employee,  the  waiting  period  for  the 
next  within-grade  increase  begins  at  the 
time  the  employee  is  deemed  to  have 
received  his  or  her  last  equivalent 
increase,  as  provided  in  5  CFR  531.407. 

F  !    lly,  for  severance  pay  purposes, 
NAF  service  will  be  credited  toward 
meeting  the  requirement  for  12  months 
of  continuous  employment  under  5  CFR 
550.705  and  will  be  creditable  service 
under  5  CFR  550.708. 

Agencies  must  adjust  the  pay  records 
of  individuals  who  are  entitled  to 
benefit  from  the  retroactive  provisions 
of  the  Act  affecting  pay-setting,  service 
credit  for  within-grade  increases,  and 
severance  pay. 

V\ai\er  of  S'"ti(e  of  Pr(iriii«.*-(i 
Kulerniiking  and  Dei,n  in  F,ff('<fi vr-  D.Uo 

The  Portability  of  Benefits  for 
Nonappropriated  Fund  Employees  Act 
if  !  >'+()  18  retroactive  to  January  1, 1987. 
In  order  to  give  practical  effect  to  this 
legislation,  I  find  good  cause  exists  to 
wave  the  general  notice  of  proposed 
rulemaking  pursuant  to  5  U.S.C. 
553(b)(3)(B).  Also,  pursuant  to  5  U.S.C. 
553(d](3).  1  find  that  good  cause  exists 
for  making  this  rule  effective 
retroactively  to  January  1. 1987.  The 
delay  in  the  effective  date  is  being 
waived  to  give  affected  employees  the 
benefit  of  these  new  provisions  as  of  the 
date  required  by  the  statute. 

FO   12291   Frder.i!  Regulation 

1  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulators  Fit  vibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  apply  only  to  Federal 
agencies  and  employees. 

list  iif  Siihfc*  Is  m  '  ( .5"V  Parts  531,  538, 
and  550 

Administrative  practice  and 
procedure,  Government  employees. 
Wages. 
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L  S  Office  of  Personnel  Management 
Constance  Bfrn,  N>\vman.  ^ 

Accordingly,  0PM  is  amending  parts 
531,  536,  and  550  of  title  5  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

1.  The  autnority  citauon  for  part  531  is 
revised  to  read  as  follows: 

Authoritj"  5  U.S.C.  5115.  5338,  and  chapter 
54:  E.0. 12748;  subpart  A  issued  under  section 
302  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (Pub.  L  101-509), 
104  Stat.  1462,  and  E.0. 12736;  subpart  B  also 
issued  under  5  U.S.C.  5303(g),  5333,  5402.  and 
7701(b)(2)  and  section  7202(d)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990.  (Pub.  L 
101-508),  104  Stat  1388-335;  subpart  C  also 
issued  under  section  404  of  Pub.  L  101 -50ft 
104  Stat.  1466,  and  E.0. 12748;  subpart  D  also 
issued  under  5  U.S.C.  7701(b)(2)  and  section 
7202(e)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1990,  (Pub.  L  101-508)d,  104  Stat  1388- 
336;  subpart  E  also  issued  under  5  U.S.C. 
5336. 

2.  In  5  531.202,  paragraphs  (g)  through 
(Ij  are  redesignated  as  (h)  through  (m), 
respectively,  and  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

§531.202     Definitions. 

(g)  Moved  involuntarily  means  the 
movement  of  the  incimibent  of  a 
position  in  a  nonappropriated  fund 
instrumentahty  under  the  jurisdiction  of 
the  Department  of  Defense  or  the  Coast 
Guard,  as  described  in  5  U.S.C.  2105(c). 
with  the  position  when  it  is  moved  to  the 
civil  service  employment  system  of  the 
Department  of  Defense  or  the  Coast 
Guard,  respectively. 

•  •  •  •  • 

3.  A  new  section  531.206  is  added  to 

re  rid  as  follows 

I  531.206     Setting  pay  upon  movement 
from  nonappropriated  'und 
Instrumentalities. 

(a)  Unless  the  employee  is  eligible  to 
' 'ceive  a  higher  rate  of  basic  pay  under 
§  531.203(c)  of  this  part,  the  initial  rate 
of  basic  pay  under  the  General  Schedule 
of  an  employee  of  the  Department  of 
Defense  or  the  Coast  Guard  who  moves 
voluntarily,  without  a  break  in  service  of 
more  than  3  days,  from  a  position  in  a 
nonappropriated  fund  instnmientality  of 
•he  Department  of  Defense  or  the  Coast 
Guard,  respectively,  may  be  set  at  any 
rate  within  the  grade  of  the  General 
Schedule  position  that  does  not  exceed 
the  highest  previous  rate  of  basic  pay 
rere.ved  by  the  employee  during  his  or 
he'  spr\:ce  in  a  position  in  a 
nonappropriated  fund  instrumentality, 
as  described  in  5  U.S.C.  2105(c). 

(b)  Unless  the  employee  is  eligible  to 
receive  a  higher  rate  of  basic  pay  under 


paragraph  (c)  of  this  section,  the  initial 
rate  of  basic  pay  under  the  General 
Schedule  of  an  employee  of  the 
Department  of  Defense  or  the  Coast 
Guard  who  is  moved  involuntarily, 
without  a  break  in  service  of  more' than 
3  days,  from  a  position  with 
substantially  the  same  duties  in  a 
nonappropriated  fund  instrumentality  of 
the  Department  of  Defense  or  the  Coast 
Guard,  respectively,  shall  be  set  at  the 
rate  for  the  lowest  step  of  the  General 
Schedule  grade  in  which  pay  is  being 
set,  for  which  the  rate  of  basic  pay  is 
equal  to  or  greater  than  the  employee's 
rate  of  basic  pay  under  the 
nonappropriated  fund  instrumentality 
immediately  before  the  move. 

(c]  Unless  an  employee  is  entitled  to 
receive  a  higher  rate  of  basic  pay  under 
paragraph  (b)  of  this  section,  the  initial 
rate  of  basic  pay  of  an  employee  who  is 
moved  Involuntarily,  without  a  break  in 
service  of  more  than  3  days,  from  a 
position  under  a  nonappropriated  fund 
instrumentality  of  the  Department  of 
Defense  or  the  Coast  Guard  to  a  position 
in  the  civil  service  employment  system 
of  the  Department  of  Defense  or  the 
Coast  Guard,  respectively,  may  be  set — 

(1)  At  any  rate  within  the  grade  of  the 
General  Schedule  position  that  does  not  • 
exceed  the  highest  previous  rate  of  basic 
pay  received  by  the  employee  during  his 
or  her  service  in  a  nonappropriated  fund 
instrumentality,  as  described  in  5  U.S.C. 
2105(c); 

(2)  Under  the  maximum  payable  rate 
rules  in  §  531.203(c)  of  this  part;  or 

(3)  Under  the  authority  to  grant  pay 
retention  in  S  536.104(c)  of  this  part. 

4.  In  5  531.406,  a  new  paragraph  (b)(3) 
is  added  to  read  as  follows: 

§531.406    Creditable  Service. 

•  •  «  «  « 

(b)  *  •  * 

(3)  Service  by  an  employee  of  a 
nonappropriated  fund  instrumentality  of 
the  Department  of  Defense  or  the  Coast 
Guard,  as  deHned  in  5  U.S.C.  2105(c). 
who  moves,  within  the  civil  service 
employment  system  of  the  Department 
of  Defense  or  the  Coast  Guard, 
respectively,  and  without  a  break  in 
service  of  more  than  3  days,  to  a 
position  classified  and  paid  under  the 
General  Schedule,  is  creditable  service 
in  the  computation  of  a  waiting  period. 


336;  {  536.30"  also  issued  under  5  U.S.C.  552, 
Freedom  of  Information  Act,  Pub.  L.  92-502. 


PART  S36— GRADE  AND  PAY 
RETENTION 

5.  The  authority  citation  for  part  536  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C,  5361-5366  and  section 
7202(f)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (Pub.  L  101-508),  104  Stat.  13^C^- 


6.  In  §  536.103.  paragraphs  (c)  (1)  and 
(3)  are  revised  to  read  as  follows: 

§  536.103    Coverage  and  applicability  of 

grade  retention. 

•         *         •         •         • 

(c)(1)  An  employee  who.  immediately 
before  being  placed  in  a  lower  graded 
position  as  a  result  cf  reduction-in-force 
procedures,  is  in  a  position  under  a 
covered  pay  schedule,  is  eligible  for 
grade  retention  only  if  the  employee  has 
served  for  52  consecutive  weeks  or  more 
in  a  po8ition(s)  under  a  covered  pay 
schedule  at  a  grade(s)  higher  than  the 
position  in  which  the  employee  is 
placed,  includmg  service  performed  by 
an  employee  of  a  nonappropriated  fund 
instrumentality  of  the  Department  of 
Defense  or  the  Coast  Guard,  as  defined 
in  5  U.S.C.  2105(c),  who  is  moved  to  a 
position  in  the  civil  service  employment 
system,  of  the  Department  of  Defense  or 
the  Coast  Guard,  respectively,  without  a 
break  in  service  of  more  than  3  days. 

(2)  *  *  • 

(3)  In  situations  other  than  those 
covered  in  paragraphs  (c)(1)  and  (c)(2)  of 
this  section,  an  employee  is  eligible  for 
grade  retention  if  he  or  she,  immediately 
prior  to  being  placed  in  the  lower  grade, 
has  served  in  a  position  in  any  pay 
schedule  for  52  consecutive  weeks  or 
more,  provided  the  service  was  m  an 
agency  as  defined  in  5  U.S.C.  5102  at  a 
gradefs)  higher  than  the  position  in 
which  the  employee  is  placed,  including 
service  performed  by  an  employee  of  a 
nonappropriated  fund  instrum.entality  of 
the  Department  of  Defense  or  the  Coast 
Guard,  as  defined  in  5  U.S.C.  21051c). 
who  is  moved  to  a  position  in  the  civil 
service  employment  system  of  the 
Department  of  Defense  or  the  Coast 
Guard,  respectively,  without  a  break  in 
service  of  more  than  3  days. 

7.  In  §  536.104,  a  new  paragraph  (c)  is 

added  to  read  as  follows: 

§536.104    Coverage  and  applicability  of 
pay  retention.  „ 

.         .         ■         •         • 

(c)  The  head  of  the  agency  may  grant 
pay  retention  to  an  employee  who.^e  pay 
IS  reduced  as  the  result  of  the  movement 
of  his  or  her  position  from  a 
nonappropriated  fund  instrumentality 
under  the  jurisdiction  of  the  Department 
of  Defense  or  the  Coast  Gi'ard  to  the 
civil  service  employment  system  of  the 
Department  of  Defense  or  the  Coast 
Guard,  respectively. 
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PART  S50— PAY  ADMINISTRATION 
(GENERAL) 

Subpart  G— Severance  Pay 

8.  The  authority  citation  for  subpart  G 
continues  to  read  as  follows; 

Authority:  5  U.SC.  5595;  E.O.  1U57 

9.  In  §  550.705,  at  the  end  of  paragraph 
fa)(1),  "or"  is  removed;  at  the  end  of 
paragraph  (a)(2].  ","  is  replaced  with  "; 
or";  and  a  new  paragraph  {^)[3]  is  added 
to  read  as  follows: 

§  550.705    Criterta  lor  m««ttnfl  the 
requtremerrt  for  12  months  of  continuous 
employment 

(a)-    •    • 

(3)  An  appointment  to  a  position  in  a 
nonappropriated  fund  instrumentality  of 
the  Department  of  Defense  or  the  Coast 
Guard  that  precedes  the  current 
quahfying  appointment  in  the 
Department  of  Defense  or  the  Coast 
Guard,  respectively, 

•  •        .         «        . 

10.  In  §  530, ■'08,  at  the  end  of 
paragraph  (b).  "and"  is  removed:  at  the 
end  of  paragraph  |c),  ","  i.s  replaced  with 
";  and";  and  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§  560.708    Creditable  service. 

*  •         •         «         • 

fd)  Service  performed  by  an  employee 
of  a  nonappropriated  fund 
instrumentality  of  the  Department  of 
Defense  or  the  Coast  Guard,  as  defined 
in  5  U.S.C.  2105(c),  who  moves,  within 
the  civil  service  employment  system  of 
the  Department  of  Defense  or  the  Coast 
Guard,  respectively,  without  a  break  in 
service  of  more  than  3  days,  to  a 
position  classified  and  paid  under  the 
General  Schedule. 

[FR  Doc.  92-8274  Filed  4-9-92;  8:45  amj 
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5  CFR  Part  553 

R!N  3206-AE33 

Reemployment  of  Military  and  Civilian 
Retirees  To  Meet  Exceptional 
Employment  Needs 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  regulations. 

summary:  The  Office  of  Personnel 
Management  (OP.M)  is  issuing  final 
regi'ldtions  to  implement  provisions  of 
the  Federal  Fm.ployees  Pay 
Comparabiiit y  Act  of  1990  (FEPCA).  The 
Act  permits  OPM  to  authonze  retired 
mili»ar>-  and  Federal  civilian  personnel 
to  be  employed  without  loss  of  pay  or 
annuity  when  such  employment  is 


needed  to  meet  exceptional  difficulty  in 
recruiting  or  retaining  qualified 
candidates  for  particular  positions  or 
under  other  unusual  circumstances. 
EFFECIIVt  DATE:  Ma>  11,  I  ^2 
FOB  FURTHER  INFORMATION  CONTACT: 
Tracy  E.  Spencer  (202)  606-0<*60  or  FTS 
2f>6-0960 

SUPPLEMENTARY  INFORMATION: 

Generally,  5  U.S.C.  5.532  requires  a 
reduction  ;r>  the  retired  or  retainer  pay 
of  any  regular  officer  who  is  employed 
in  a  civilian  posi:ion.  The  law  also 
requires  a  reduction  in  the  retired  or 
retainer  pay  of  a  retired  reserve  or 
enlisted  member  if  combined 
compensation  from  civilian  salary  and 
retired  or  retainer  pay  exceeds  the  rate 
of  basic  pay  for  E.xecutive  Level  V.  No 
reduction  is  required  if  the  member's 
retired  or  retainer  pay  is  based  in  whole 
or  in  part  on  a  combat  disability  as 
defined  in  the  law.  Under  5  U.S.C.  8344 
and  8468,  the  amount  of  an  annuity 
under  the  Civil  Service  Retirement 
System  (CSRS)  or  the  Federal 
Employees  Retirement  System  (FERS)  is 
generally  deducted  from  the  basic  pay  of 
an  annuitant  who  is  reemployed  in  a 
Federal  civilian  position.  Under  certain 
circumstances,  however,  annuity 
payments  s'op  upon  reemployment,  such 
as  m  the  case  of  an  annuitant  who 
receives  a  Presidential  appointment. 
Section  108  of  hT.PCA  amended  5 
I '  S.C  5532,  8344.  and  8468  to  permit 
OPM  to  authonze  exceptions  to  the 
r!'du(  tion  in  pay  or  annuity  normally 
required  for  either  military  or  civilian 
retirees  in  two  situations: 

(1)  For  terrporary  employment  that  "is 
necessa.'-y  due  to  an  emergency 

invuK  ;ng  a  direct  threat  to  life  or 
property  or  other  unusual 
circumstances"  (which  may  be 
delegated  to  agencies];  and 

(2)  "(o)n  a  case-by-case  basis  for 
employees  in  positions  for  which  there 
is  exceptional  difficulty  in  recruiting  or 
retaining  a  qualified  employee." 

Interim  regulations  im.plementing 
these  provisions  were  published  on 
February  14,  1991  (56  FR  6204).  Those 
regulations  required  that  most  requests 
for  reemployment  without  penalty  be 
approved  by  OPM  on  a  case-by-case 
basis,  but  provided  that  OPM  will 
entertain  individual  agency  requests  for 
delegation  to  meet  specific  situations. 
The  regulations  also  required  that  all 
requests  be  submitted  by  the  agency 
head  or  a  designee  at  the  agency  or 
departmental  headquarters  level  and  set 
out  basic  criteria  for  submission  of 
requests. 

Five  Federal  agencies  and  four 
individuals  commented  on  the  interim 
regulations  Two  commenters  suggested 


either  repeal  of  the  restrictions  or 
general  delegation  to  agencies  of 
authority  to  waive  the  restrictions  in 
any  circumstances.  These  suggestions 
cannot  be  adopted  because  both  the 
restrictions  and  the  conditions  under 
which  they  may  be  waived  are 
prescribed  by  law. 

Six  commenters  suggested  broader 
delegation  to  agencies  to  approve 
waivers  in  emergencies  or  to  approve 
waivers  for  a  class  of  positions  or 
situations.  We  did  not  adopt  these 
suggestions  because  we  believe  that 
broad  delegation  of  this  authority  at  this 
time  would  exceed  the  intent  of  FEPCA. 
In  enacting  FEPCA,  Congress  left  intact 
the  basic  statutory  restrictions  on 
simultaneous  receipt  of  regular  and 
retirement  pay  from  the  Federal 
Government.  Although  the  new  law 
permits  some  waivers  of  these 
restrictions,  the  language  of  the  law 
("unusual  circumstances."  "exceptional 
difficulty")  indicates  that  these  waivers 
are  to  be  the  exception,  not  the  rule. 
OPM  may  reevaluate  the  policy  set  out 
in  these  final  regulations  after  we  gain 
substantive  experience  in  applying  the 
flexibility  granted  by  FEPCA.  Initially, 
however,  we  believe  a  literal  reading  of 
the  law  is  appropriate  to  ensure  that 
actions  taken  under  FEPCA  do  not 
exceed  statutory  intent. 

Some  of  the  formal  comments,  as  well 
as  telephone  inquiries  about  the  interim 
regulations,  showed  a  need  to  clarify 
coverage  of  the  regulations.  The  final 
regulations  state  that  exceptions  may  be 
requested  from:  (1)  The  reemployed 
annuitant  provisions  of  5  U.S.C.  8344  (for 
CSRS)  or  8468  (for  FERS).  as 
appropriate;  (2)  either  or  both  of  the 
reductions  in  retired  pay  required  by  5 
U.S.C.  5532:  or  (3)  any  combination  of  (1) 
and  (2)  above.  The  final  regulations  also 
state  that  an  individual  who  is  receiving 
both  military  retired  or  retainer  pay  and 
a  CSRS  or  FERS  annuity  is  to  be  treated 
as  a  reemployed  civihan  annuitant.  Such 
an  individual  is  ineligible  for  retirement 
coverage  during  reemployment  if  the 
provisions  of  5  U.S.C.  8344  or  8468  are 
waived. 

The  CSRS  retirement  provisions 
governing  reemployed  annuitants 
include  provisions  requiring  termination 
of  annuities  based  on  discontinued 
service  upon  reemployment.  Since  the 
intent  of  those  provisions  is  to  move 
individuals  from  the  annuity  rolls  back 
into  regular  employment,  OPM  will 
generally  approve  exceptions  to  them 
only  for  temporary  or  emergency 
employment,  unless  the  agency  can 
show  that  an  exception  in  a  particular 
case  would  be  within  the  intent  of  the 
statute. 
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Wi'h  these  changes  we  are  adopting 
the  ;ntenm  regulations  as  final. 

E.O.  12291,  Federal  Regulation 

I  have  de'ermi.^.ed  that  Lhis  is  not  a 
ma]or  rjle  a3  defined  in  E.0. 12291. 
Federal  Regulation. 

Regulatory  Flexibility  \ct 

I  certify  tnat  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Pari  553 

Government  employees.  Wages. 
Retirement.  Administrative  practice  and 

proced'ore 

Cfice  :f  po-srr.re!  Management. 
Constance  Berry  Newman. 
Director. 

Accordingly,  OPM's  interim 
regulations  amending  5  CFR  parts  550 
and  553  published  February  14, 1991,  at 
56  FR  6205.  are  adopted  as  final  with  the 

following  changes: 

PART  553— REEMPLOYMENT  OF 
MILITARY  AND  CIVILIAN  RETIREES 
TO  MEET  EXCEPTIONAL 
EMPLOYMENT  NEEDS 

1  The  authority  citation  for  part  553 

continues  to  read  as  follows: 

Authonty:  5  L'.S  C.  553i  8344,  and  8468. 

2.  Section  553101  is  revised  to  read  as 
follows; 

§553.101     AppHcabiltty 

Th:5  part  applies  to  employment  of 
both  civilian  annuitants  who  would  be 
subject  to  termination  of  annuity  or 
annuity  offset  under  5  U.S.C.  8344  or  5 
U  S  C.  8468  and  former  members  of  the 
uniformed  services  who  would  be 
subject  to  reduction  in  retired  or  retainer- 
pay  under  5  U.S.C.  5532.  Agencies  may 
request  exceptions  as  provided  in 
subpart  B  from  the  reemployed 
annuitant  provisions  of  5  U.S.C.  8344  (for 
Civil  Service  Retirement  System 
annuitants)  or  8468  (for  Federal 
Fjnployees  Retirement  System 
armuitants),  as  appropriate,  and/or  from 
either  or  both  of  the  reductions  in  retired 
pay  required  by  5  U.S.C.  5532. 

3  In  I  553.201.  the  section  heading  is 
revised,  a  new  paragraph  {b)(4)  is  added 
and  paragraph  (e)(3)  is  revised  to  read 
as  follows- 

§  553.201     Requesting  0PM  approval  for 
reemptoyment  without  reduction  ir 
Indtvtdual  case*. 
*         »         *         .         • 

(b)  •   •   • 

(4)  Unless  the  request  is  submitted  in 
accordance  with  paragraph  (c)  of  this 


section,  or  involves  emplojinent  that  is 
excluded  from  retirement  coverage,  a 
request  for  continuation  of  an  annuity 
that  would  otherwise  be  terminated 
under  5  U.S.C.  8344  or  8468  must  show 
that  continuation  of  the  annuity  would 
be  within  the  spirit  of  the  applicable 
law. 

*  •        •        •        • 

(e)  •  *  * 

(3)  Need  for  retention.  The  agency 
must  show  good  cause  to  believe  that 
the  employee  will  retire  (or,  in  the  case 
of  an  individual  currently  reemployed 
without  an  exception,  will  resign  from 
that  position)  and  that  the  agency  will 
lose  his  or  her  services  if  the  exception 
is  not  granted. 

•  •        •        •        • 

4.  In  S  553.202.  the  section  heading  is 
revised  to  read  as  follows: 

?  553.202     Request  for  detegatioo  ot 

aut^oriT^  to  approve  reemployment  without 

reciuctfw  in  emergencies. 

5.  In  §  553.203,  the  section  heading 
and  paragraph  (b)  are  revised  to  read  as 
follows: 

§  553. 2C3     Status  ot  Individuals  serving 
without  reduction. 

<  *  .  • 

(b)  Retired  members  of  the  uniformed 
services.  Except  for  individuals  to  whom 
paragraph  (a)  of  this  section  is 
applicable,  retired  member  employed 
without  reduction  in  retired  or  retainer 
pay  under  this  part  are  considered 
employees  for  the  purposes  of 
subchapter  III  of  chapter  83  or  chapter 
84  of  title  5,  United  States  Code,  subject 
to  the  same  conditions  as  apply  to  any 
other  employees. 

[FR  Doc.  92-8275  Filed  4-9-92:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7CFR  Parts  1413  and  1421 

Common  Provisions  for  the  Wheat. 
Feed  Grains,  Cotton,  and  Rice 

Programs 

agency:  Commodity  Credit  Corporatioru 

action:  Final  rule. 

summary:  On  August  19, 1991.  the 
Commodity  Credit  Corporation  (CCC) 
issued  a  proposed  rule  with  respect  to 
discretionary  provisions  for  the  pnce 
support  and  production  adjustment 
programs  for  wheat,  feed  grains,  upland 
and  extra  long  staple  (ELS)  cotton,  and 


rice  which  are  conducted  by  the  CCC  in 
accordance  with  the  Agricultural  Act  of 
1949  (the  1949  Act),  as  amended.  This 
final  rule  amends  the  regulations  at  7 
CFR  part  1413  to  implement  the  changes 
on  the  following  program 
determinations:  (a)  The  percentage  of 
advance  deficiency  payments;  (b)  the 
types  of  crops  which  may  not  be  planted 
on  "flexible  acreage";  (c)  targeted  option 
payments  (TOP);  (d)  allowing  the 
planting  of  designated  crops  on  up  to 
one-half  of  the  reduced  acreage;  (e) 
allowing  the  planting  of  oats  on  wheat 
and  feed  grains  acreage  conservation 
reserve  (ACRj;  (f]  planting  of  conserving 
crops  on  ACR;  and  (g)  whether 
producers  of  malting  barley  should  be 
exempt  from  complying  with  the  acreage 
reduction  requirements  and  maintain 
eligibility  for  feed  grain  loans,  purchase 
and  payments.  In  addition,  this  final  rule 
amends  7  CFR  part  1421,  with  respect  to 
the  1992  price  support  rates  for  wheat, 
feed  grains,  nee,  oilseeds,  and  peanuts. 
EFFECTIVE  DATE:  April  10.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  A.  Broussard,  Agricultural 
Economist,  Commodity  Analysis 
Division.  U.S.  Department  of  Agriculture 
fUSDA).  Agncultural  Stabilization  and 
Conservation  Service,  room  3744-S,  P.O. 
Box  2415,  Washington.  DC  20013  or  call 
(202)  720-7923. 

8UPP1.EMENTARY  INFORMATION:  The  final 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  final  rule  and  the  impact  of  the 
i.mplementation  of  each  option  is 
available  on  request  from  the  above- 
named  individual. 

This  final  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  No.  1512-1 
and  has  been  designated  as  "major".  It 
has  been  determined  that  these  program 
provisions  will  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 

The  title  and  numbers  of  the  Federal 
assistance  program,  as  founded  in  the 
catalog  of  Federal  Domestic  Assistance, 
to  which  this  final  rule  applies  are  as 
follows: 


Titles 


Numbers 


CorrnxxJity  Loans  and  Purctiases 

Gorton  Production  Stabilization 

feed  Grains  Production  Stabilization 

Wheal  Production  Stabilization 

Rice  Production  Stabilization 


10051 
10  052 
10  055 
10  068 
10  065 


It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  CCC  is 
not  required  by  5  U.S.C.  553  or  any  other 
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Nunbers 

10  051 

10  052 

10  055 

10  068 

10  065 

provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12,3"2 
which  requires  mtergovcmmentd! 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CER 
part  3015.  subpart  V,  published  at  48  FR 
29115  dune  24.  198.3). 

The  amendments  to  7  CFR  1413  and 
1421  set  forth  in  this  proposed  rule  do 
not  contain  information  collections  that 
require  clearance  by  the  Office  of 
Man.jgement  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980  [44 
U.S.C.  chapter  35). 

7  CFR  Part  1413 

This  final  rule  amends  7  CFR  part  1413 
to  set  forth  the  determination  of  certain 
discretionary  provisions  of  the  1949  Act 
that  would  be  implemented  and  the 
manner  in  which  implementation  would 
be  made. 

In  response  to  the  proposed  rule 
published  on  August  19.  1991,  51  timely 
letters  were  received.  Comments  in  nine 
of  the  letters  received  did  not  pertain  to 
the  common  provisions  request  for 
comm.ents.  The  remaining  forty-two 
letters  contained  51  relevant  comments 
for  the  com.mon  provisions  outlined  in 
the  proposed  rule.  Respondents  included 
the  following:  23  producers,  9  national 
producer  organizations.  9  State  producer 
organizations,  and  3  agribusinesses,  a 
member  of  congress,  a  lawyer,  a  State 
Agriculture  Department,  a  State 
Extension  Service,  an  ASC  County 
Comm.ittee,  and  a  SCS  Conservation 
District. 

Advance  Deficiency  Payment  Rate 

A  total  of  17  respondents  commented 
on  the  percentage  of  the  projected 

deficiency  payments  to  be  made  in 
advance  for  the  1992-95  crops.  Eight 
respondents  were  national  producer 
organizations,  7  were  State  producers 
organizations,  and  2  were  producers.  Of 
the  comments  received  on  advance 
deficiency  payments.  9  respondents 
favored  a  40-percent  advance  and  8 
favored  a  50-percent  advance. 

If  an  acreage  limitation  program  is  in 
effect,  40-percent  advance  deficiency 
payments  will  be  made  available  to 
eligible  producers  of  the  1992-95  crops 
of  Aheat.  feed  grains,  upland  cotton,  and 
rice  because  40-percent  advance 
payments  provides  producers  with 


adequate  operating  capital  and  less  risk 
of  potential  refunds. 

Crops  Prohibited  on  Flexible  Acreage 

Comments  were  received  from  26 
respondents  concerning  crops  prohibited 
from  being  planted  on  flexible  acreage. 
Respondents  included:  5  National 
producer  organizations.  5  State  producer 
organizations,  15  producers,  and  1 
agribusiness.  Nine  respondents 
recommended  no  changes  to  the  list  of 
prohibited  crops.  Twelve  comments 
received  requested  that  wild  rice  be 
permitted  on  flexible  acreage.  Three 
comments  requested  that  dry  edible 
beans  be  permitted  on  flexible  acreages; 
one  comment  requested  that  millet  be 
prohibited,  and  another  requested  that 
no  restrictions  be  implemented  on 
flexible  acres. 

For  the  1992  and  subsequent  years, 
producers  will  have  the  option  to 
designate  sugarcane  as  considered 
planted  to  sugarcane  or  as  planted  on 
flexible  acres  and  therefore,  considered 
planted  to  the  program  crop  instead  of 
sugarcane. 

Since  dry  edible  beans  are  vegetables, 
there  is  no  statutory  authority  to  allow 
the  planting  of  such  crops  on  flexible 
acres.  Therefore,  dry  edible  beans  will 
not  be  allowed  on  flexible  acres. 

Comments  received  from  California 
producers  indicated  that  additional 
production  of  wild  rice  would  not  affect 
the  wild  rice  market  and  requested  that 
wild  rice  be  allowed  on  flexible  acres. 
As  in  1991,  the  decision  was  made  not  to 
allow  the  production  of  wild  rice  on 
flexible  acres  due  to  the  volatility  of  the 
specialty  market  that  currently  exits  for 
wild  rice. 

Implementation  of  TOP 

Fourteen  responses  were  received  on 

the  TOP  provision.  Five  State  producer 
organizations,  three  National  producer 
organizations,  one  senator,  and  one 
State  agriculture  commissioner 
requested  that  the  TOP  be  implemented. 
Three  National  producer  organizations 
and  one  State  producer  organization 
requested  that  TOP  not  be  implemented. 
TOP  will  not  be  implemented  because 
it  is  determined  that  producers  already 
have  substantial  planting  flexibility  and 
because  it  would  not  currently  be 
feasible  to  operate  the  TOP  as 
mandated  by  The  1949  Act  which 
requires  that  in  implementing  TOP  no 
additional  budget  outlays  may  occur. 

Designated  Crops  on  ACR 

Nine  comments  were  received  from  5 
National  producer  organizations,  2  State 
producer  organizations,  and  2  producers 
requesting  that  the  harvesting  of 
designated  crops  not  be  allowed  on  up 


to  one  half  of  the  announced  acreage 
reduction.  No  comments  were  received 
favoring  the  harvesting  of  designated 
crops  on  ACR. 

The  harvesting  of  designated  crops  on 
ACR  will  not  be  allowed  because  it  is 
determined  that  producers  already  have 
the  flexibility  to  plant  designated  crops 
on  flexible  acres. 

Oats  on  Wheat  and  Feed  Grains  ACR 

A  total  of  8  comments  were  received 
concerning  the  planting  of  oats  for 
harvest  on  wheat  and  feed  grains  ACR. 
Responses  from  3  National  producer 
organizations  and  2  State  producer 
organizations  were  opposed  to  the 
harvest  of  oats  on  ACR.  Two  responses 
from  the  food  industry  and  one  from  a 
national  producer  organization  were  in 
favor  of  planting  oats  for  harvest  on 
ACR. 

The  planting  of  oats  for  harvest  on 
wheat  and  feed  grains  ACR  will  not  be 
permitted  because  it  is  determined  that 
producers  already  have  the  ability  to 
expand  oats  production  under  the 
planting  flexibility  provision. 

Conserving  Crops  for  Harvest  on  ACR 

Thirteen  comments  were  received 
concerning  conserving  crops  on  ACR. 
Eight  were  against  the  harvesting  of 
conserving  crops  on  ACR.  These 
responses  included  3  National  producer 
organizations.  2  State  producer 
organizations,  2  producers,  and  1 
university  extension  service.  Five 
comments — 2  National  producer 
organizations,  2  State  producer 
organizations,  and  one  county  ASC 
office — were  in  favor  of  the  harvesting 
of  conserving  crops  on  ACR. 

Since  producers  can  plant  all  of  the 
conserving  crops,  except  castor  beans, 
under  the  flexibility  provision  and  a 
sufficient  supply  of  conserving  crops  is 
available,  harvesting  of  conserving 
crops  on  ACR  is  not  allowed. 

Malting  Barley  Exemption 

Seven  responses  were  received 
requesting  that  malting  barley  not  be 
exempt  from  acreage  reduction 
requirements.  The  respondents  included 
3  National  producer  organizations  and  4 
State  producer  organizations.  No 
comments  were  received  in  favor  of  the 
malting  barley  exemption. 

Malting  barley  will  not  be  excluded 
from  the  acreage  reduction  requirements 
because  malting  barley  supplies  are 
expected  to  be  adequate  and  to  avoid 
complicating  the  program  since 
producers  often  plant  varieties  that  can 
be  used  for  either  malting  or  feed 
purposes. 
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Accordingly,  the  following  program 
determinations  are  made  with  respect  to 
the  provisions  that  are  applicable  to  the 
crops  of  wheat,  feed  grains,  upland  and 
ELS  cotton,  and  rice: 

A  The  Percentage  of  Estimated 
Deficiency  Payments  Which  Will  be 
.Made  Available  to  Producers  of  the 
1992-95  Crops  of  Wheat,  Feed  Grains, 
Upland  and  ELS  Cotton,  and  Rice 

Section  114(a)(2)(F)  of  the  1949  Act 
requires  that  advance  deficiency 
payments  be  made  available  to 
producers  of  wheat,  feed  grains,  upland 
cotton,  and  rice  whenever  an  acreage 
limitation  program  is  established.  For 
wheat  and  feed  grains,  not  less  than  40 
percent,  nor  more  than  50  percent,  of  the 
projected  payment  rate  shall  be  made  in 
advance;  for  upland  cotton  and  rice,  not 
less  than  30  percent  nor  more  than  50 
percent  of  the  projected  payment  rate 
shall  be  made  in  advance.  Section 
103(h)(3)(C)  of  the  1949  Act  permits  the 
Secretary  to  authorize  advance 
deficiency  payments  to  producers  of  ELS 
cotton,  not  to  exceed  50  percent  of  the 
projected  payment  rate. 

If  an  acreage  limitation  program  is  in 
effect,  advance  deficiency  payments  for 
the  1992-95  crops  of  wheat,  feed  grains, 
upland  cotton,  and  rice  will  be  40 
percent  of  the  projected  payment  rate. 
For  the  1992  crop  of  ELS  cotton,  no 
advance  deficiency  payments  will  be 
made 

B  T'^.e  Types  of  Crops  Which  May  Not 
be  Planted  on  Flexible  Acres 

Section  504  of  the  1949  Act  states  that 
producers  may  plant  crops  other  than 
the  program  crop  on  up  to  25  percent  of 
any  participating  crop  acreage  base. 
This  acreage  is  known  as  "flexible" 
acreage. 

Crops  that  may  be  planted  on  flexible 
acreage  are:  (1)  Any  program  crop;  (2) 
any  oilseed  crop;  (3)  any  other  crop, 
except  any  fruit  or  vegetable  crop 
(including  potatoes,  dry  edible  beans, 
lentils  and  peas);  and  (4)  mung  beans. 
The  planting  of  certain  fruits  or 
V  ege rabies  may  be  permitted  if  such 
crup  IS  an  industrial  or  experimental 
crop,  or  no  substantial  domestic 
production  or  market  exists  for  the  crop. 
The  planting  of  any  crop  on  flexible 
acres  may  also  be  prohibited. 

CCC  will  permit  the  same  crops  to  be 
^'own  on  flexible  acreage  in  1992  as 
were  allowed  in  1991.  Technical 
corrections  provide  that  the  production 
of  mung  beans  be  allowed  on  flexible 
acreage,  therefore,  mung  beans  will  be 
allowed  on  flexible  acreage.  In  States 
where  proportionate  shares  may  go  into 
£  f'ect.  producers  must  determine  if 
suga-cane  planted  on  flexible  acreage 


will  receive  planting  credit  for  historical 
planting  credit  or  credit  for 
proportionate  shares. 

C.  Whether  the  TOP  Will  be 
Implemented 

Sections  107B(e)(3),  105B(e)(3). 
103B(e){3),  and  10lB(e)(3)  of  the  1949 
Act,  with  respect  to  wheat,  feed  grains, 
upland  cotton,  or  rice,  provide  that  if  an 
acreage  limitation  program  is  in  effect, 
the  Secretary  may  offer  producers  the 
option  of  increasing  or  decreasing  the 
acreage  reduction  level,  within  certain 
restrictions,  with  a  corresponding 
decrease  or  increase  in  the  target  price 
The  target  price  may  be  decreased  or 
increased  by  not  less  than  0.5  percent 
nor  more  than  1  percent  for  each 
percentage  point  change  in  the  acreage 
reduction  level.  The  acreage  limitation 
requirement  cannot  be  increased  by 
more  than  15  percentage  points  or  above 
25  percent  toal  for  wheat;  more  than  10 
percentage  points  or  above  20  percent  of 
the  total  for  feed  grains;  more  than  10 
percentage  points  or  above  25  percent  of 
the  total  for  cotton;  and  more  than  5 
percentage  points  for  rice.  The  decrease 
in  the  acreage  limitation  requirement  for 
all  crops  cannot  be  more  than  one-half 
of  the  announced  acreage  limitation 
percentage. 

The  Secretary  shall,  to  the  extent 
practicable,  ensure  that  the  TOP  does 
not  have  a  significant  effect  on  program 
participation,  total  production  or  budget 
outlays. 

The  TOP  provision  will  not  be 
implemented  for  the  1992  crops. 

D.  Whether  to  Permit  the  Planting  of 
Designated  Crops  on  up  to  Half  of  the 
Announced  Acreage  Reduction 

SecUons  107B(e)(2)(F)(i). 
105B(e){2)(F)(i),  103B(e)(2)(F)(i),  and 
101B(e)(2)(F)(ii  of  the  1949  Act,  with 
respect  to  wheat,  feed  grains,  upland 
cotton,  and  rice,  provide  that  the 
Secretary  may  permit  producers  to  plant 
a  designated  crop  on  not  more  than  one- 
half  of  the  reduced  acreage  on  the  farm. 

The  designated  crops  may  be;  (a)  Any 
oilseed  crop;  (b)  any  industrial  or 
experimental  crop  designated  by  CCC; 
and  (c)  any  other  crop,  except  any  fruit 
or  vegetable,  (including  potatoes  and 
dry  edible  beans)  not  designated  by  the 
Secretary  as  (i)  an  industrial  or 
experimental  crop,  or  (ii)  a  crop  for 
which  no  substantial  domestic 
production  or  market  exist.  In  addition, 
program  crops  may  not  be  planted  on 
the  reduced  acreage  on  the  farm. 

If  producers  on  a  farm  elect  to  plant  a 
designated  crop,  the  amount  of 
deficiency  payments  that  the  producers 
are  otherwise  eligible  to  receive  shall  be 
reduced,  for  each  acre  that  is  planted  to 


the  designated  crop,  by  an  amount  equal 
to  the  deficiency  payment  that  would  be 
made  with  respect  to  a  number  of  acres 
of  the  crop  that  the  Secretary  considers 
appropriate.  Such  reductions  in 
deficiency  payments  must  be  sufficient 
to  ensure  that  this  provision  does  not 
increase  CCC  outlays. 

Planting  of  designated  crops  on  up  to 
one-half  of  the  ACR  will  not  be 
implemented  for  the  1992  crop  year. 

E.  Whether  to  Permit  the  Planting  of 
Oats  on  ACR 

In  any  crop  year  that  it  is  determined 
that  projected  domestic  production  of 
oats  will  not  fulfill  the  projected 
domestic  demand  for  oats.  CCC:  (a)  May 
provide  that  acreage  designated  as  ACR 
under  the  wheat  and  feed  grains 
programs  may  be  planted  to  oats  for 
harvest  under  sections  107B(e)(8)  and 
105B(e)(8)  of  the  1949  Act;  (b)  may  make 
program  benefits  (including  loans, 
purchases,  and  payments)  available 
under  the  annual  program  for  oats  under 
section  105B  of  the  1949  Act  for  oats 
planted  on  ACR;  and  (c)  shall  not  make 
program  benefits  other  than  the  benefits 
specified  in  (b)  available  to  producers 
with  respect  to  acreage  planted  to  oats 
under  this  provision. 

The  planting  of  oats  on  wheat  and 
feed  grains  ACR  for  harvest  will  not  be 
permitted  for  the  1992  crops. 

F.  Whether  To  Permit  Conserving  Crops 
To  Be  Planted  on  ACR 

Under  sections  107B(e)(4{B)(iii), 
105B(e)(4){B)(iii),  103B(eK4)(B)(iii).  and 
10lB(eK41{Bl(iii)  of  the  1949  Act,  with 
respect  to  wheat,  feed  grains,  upland 
cotton,  and  rice,  producers  may  be 
authorized  to  plant  all  or  any  part  of  the 
ACR  to  be  planted  to  sweet  sorghum, 
guar,  sesame,  castor  beans,  crambe, 
plantago  ovato.  triticale,  rye.  mung 
beans,  milkweed  or  other  commodity,  if 
the  Secretary  determines  that  the 
production  is  needed  to  provide  an 
adequate  supply  of  the  commodities,  is 
not  likely  to  increase  the  cost  of  the 
price  support  program  and  will  not 
adversely  affect  farm  income. 

The  planting  of  conserving  crops  on 
ACR  will  not  be  implemented  for  the 
1992  crops. 

G.  Malting  Barle>  Exemption  From 
Acreage  Reduction  Requirements 

Under  section  105B(p)  of  the  1949  Act 
with  respect  to  feed  grains,  the 
Secretary  may  exempt  producers  of 
malting  barley,  as  a  condition  of 
eligibility  for  feed  gram  loans,  purchases 
and  payments,  from  complying  with  the 
acreage  reduction  requirements. 
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Malting  barley  will  not  be  exempt 
from  the  feed  grain  acreage  reduction 
requirements  for  the  1992  crop. 

7  CFR  Part  1421 

The  regvlations  at  7  CFR  part  1421  set 
forth  the  terms  and  conditions  of  the 
price  support  programs  for  wheat,  feed 
grains,  rice,  farm-stored  peanuts,  and 
oilseeds.  This  final  rule  amends  §  1421.7 
to  include  the  1992  basic  price  support 
rates  of  these  commodities. 

List  of  Subjects 

7  CFR  Part  1413 

Cotton,  Feed  grains.  Price  support 
programs,  Wheat,  Rice 

7  CFR  Part  1421 

Grains,  Loan  programs/agriculture. 
Price  support  programs,  Warehouses. 

.Accordingly,  7  CFR  parts  1413  and 
1421  are  amended  as  follows: 

PART  1413— (AMENDED) 

1.  The  authority  citation  for  7  CFR 
part  141,3  continues  to  read  as  follows: 

.\uthority:  7  U.S.C.  1308,  1308a,  1309,  1441- 
2,  1444-2,  1444f,  1445l>-3a,  1461-1469:  15 
U,S,C,  :-14b  and  714c. 

2,  In  §  1413  11  paragraphs  (a)  and 
(b)(4)  are  revised  to  read  as  follows: 

§1413.11     Planting  flexibility. 

(a)  With  respect  to  the  1991  through 
1995  crop  years,  producers  may  plant  for 
harvest  on  the  established  crop  acreage 
base,  a  commodity,  which  is  other  than 
the  program  crop  for  which  the  crop 
acreage  base  was  established  and 
receive  planted  and  considered  planted 
credit  for  such  program  crop  as  the 
result  of  planting  such  other  crop  only  if 
CCC  has  approved  the  planting  of  such 
other  crop  as  orovided  in  this  part. 

(b)  •    •   • 

(4)(i)  For  1991,  any  other  crop,  except 
peanuts,  tobacco,  wild  rice,  trees,  tree 
crops,  nuts,  and  fruits  and  vegetables 
(including  fruits  and  vegetables  grown 
for  seed  or  ornamentals),  which  include 
apples,  apricots,  arugala,  artichokes, 
asparagus,  avocados,  babaco  papayas, 
bananas,  beans  (except  soybeans, 
adzuki,  faba.  and  lupin)  beets — other 
than  sugar,  blackberries,  blueberries, 
bok  choy,  boyscnberries,  broccoli, 
brussel  sprouts,  cabbage,  calabaza, 
cauliflower,  celeriac,  celery,  chayote, 
cherimoyas,  canary  melon,  cantaloupes, 
cardoon,  carrots,  casaba  melon, 
cassava,  cherries,  chinese  bitter  melon, 
chicory.  Chinese  cabbage,  chinese 
mustard,  chinese  water  chestnuts, 
chufes.  citron,  citron  melon,  coffee, 
collards,  cowpeas,  crabapples, 
rranberries,  crenshaw  melon, 


cucumbers,  currants,  daikon,  dasheen, 
dates,  eggplant,  elderberries,  endive, 
escarole,  feijoas,  figs,  gooseberries, 
grapefruit,  grapes,  guavas,  honeydew 
melon,  huckleberries,  Jerusalem 
artichokes,  kale,  kiwifruit,  kohlrabi, 
kumquats,  leeks,  lemons,  lentils,  lettuce. 
limequats,  limes,  loganberries,  loquats, 
mandarins,  mangos,  marionberries, 
mulberries,  murcotts,  mustard  greens, 
nectarines,  olallieberries,  onions, 
oranges,  okra.  olives,  papaya,  paprika, 
parsnip,  passion  fruits,  peaches,  pears, 
peas,  all  peppers,  persimmon,  persian 
melon,  pineapple,  plantain,  plumcots, 
plums,  pomegranates,  potatoes,  prunes, 
pumpkins,  quinces,  radiochio,  radishes, 
raisins,  rapini,  raspberries,  rhubarb, 
rutabaga,  santa  claus  melon,  salsify, 
savory,  shallots,  spinach,  squash, 
strawberries,  Swiss  chard,  sweet  com, 
sweet  potatoes,  tangelos,  tangerines, 
tangos,  tangors,  taniers,  taro  root, 
tomatillo,  tomatoes,  turnips,  turnip 
greens,  watercress,  watermelons,  white 
sapote,  yam,  yu  choy. 

(ii)  For  1992,  any  other  crop,  including 
mung  beans,  with  the  exception  of 
melons  and  those  crops  listed  m 
paragraph  (b)(4)(i)  of  this  sectioti. 

«  •  •  *  ♦ 

3.  in  §  1413.54  paragraphs  (b).  (c)(1). 
(d),  and  (e)  are  revised  to  read  as 
follows: 

§1413.54    Acreage  reduction  program 

provisions. 

•         *         •         *         * 

(b)  Targeted  option  payments  shall 
not  be  available  with  respect  to  the  1991 
and  1992  crops  of  wheat,  feed  grains, 
upland  cotton,  and  rice. 

(c)(1)  Acreage  designated  as  ACR 
under  the  1991  and  1992  wheat,  feed 
grains,  upland  cotton,  and  rice  programs 
may  not  be  devoted  to  oilseeds, 
industrial  or  experimental  crops,  to 
other  program  crops,  to  designated 
crops,  or  any  other  crop  and  must  be 
devoted  to  approved  uses  as  otherwise 
provided  in  this  part. 

(d)  Paid  land  diversion  program 
payments  shall  not  be  made  available  to 
producers  of  the  1991  and  1992  crops  of 
wheat,  feed  grains,  ELS  and  upland 
cotton,  and  nee, 

(e)  With  respect  to  the  1991  and  1992 
crop  years,  in  order  to  receive  feed  grain 
loans,  purchases  and  pa^Tnents  in 
accordance  with  this  part  and  part  1421 
of  this  title,  producers  of  malting  barley 
must  comply  with  the  acreage  reduction 
requirements  of  this  part. 

4.  Section  1413.109  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


§  1413  109     Timing  »nd  calculation  of 
deficiency  payments. 
•         •         •         •         * 

(d)  For  the  1991  through  1995  crop  of 
wheat,  feed  grains,  upland  cotton  and 
rice,  if  an  acreage  limitation  program  is 
in  effect.  CCC  shall  make  available  40 
percent  of  the  projected  final  deficiency 
payments,  made  in  accordance  with 
§  1413.108  as  an  advance  payment  to 
producers  in  the  manner  determined  and 
announced  by  CCC.  For  the  1992  crop  of 
ELS  cotton,  no  advance  deficiency 
payments  shall  be  made  available. 

PART  142  1—1  AMENDED! 

5.  The  authority  citation  for  part  1421 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421, 1423. 1425. 1441Z. 
1444f-l.  14456-3a,  1444C-3,  1445e  and  1446f: 
14  U.S.C.  714b  and  714c. 

6.  In  §  1421.7  paragraph  (c)  is  revised 
to  read  as  follows: 


§14?1 

rates. 


AdlustTient  o*  bssif,  »i.:pp<><-' 


(c)  The  basic  support  rates  for  the 
wheat,  com.  barley,  oats,  grain  sorghum, 
rye.  rice,  peanuts,  soybean,  canola, 
flaxseed,  mustard  seed,  rapeseed. 
safflower,  and  sunflower  seed  crops  are: 
*  (l)(i)  1991  Wheat— $2.04  per  bushel; 

(ii)  1992  Wheat— $2.21  per  bushel; 

2(i)  1991  Com— 1.62  per  bushel: 

(ii)  1992  Com— $1.72  per  bushel; 

(3)(i)  1991  Barley— $1.32  per  bushel; 

(ii)  1992  Barley— $1.40  per  bushel; 

(4)(i)  1991  Oats— $.83  per  bushel; 

(ii)  1992  Oats— $0.88  per  bushel; 

(5)(i)  1991  Grain  Sorghum— $1.54  per 
bushel; 

(ii)  1992  Grain  Sorghum— $1.63  per 
bushel: 

(6)(i)  1991  Rye— $1.38  per  bushel; 

(ii)  1992  Rye— $1.46  per  bushel; 

{7)(i)  1991  Rice— $6.50  per 
hundredweight; 

(ii)  1992  Rice— $6.50  per 
hundredweight; 

(8)  1991  Peanuts,  Quota— $642.79  per 
ton;  Additional — $149.75  per  ton; 

{9)(i)  1991  Soybeans— $5.02  per 
bushel; 

(ii)  1992  Soybeans— $5.02  per  bushel; 

(10)(i)  1991  Canola.  flaxseed,  mustard 
seed,  rapeseed,  safflower.  and 
sunflower  seed — 0.089  per  pound; 

(ii)  1992  Canola,  flaxseed,  mustard 
seed,  rapeseed,  safflower,  and 
sunflower  seed — $0,089  per  pound. 

Signed  April  2, 1992  at  Washington,  DC 
Keith  D.  Bjerke. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
[FR  Doc.  92-8198  Filed  4-6-92:  S:45  am| 
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7CFRPart  1435 

Sugar 

aqcncy:  Commodi'v  Credit  Corporation, 

LSDA. 

ACnOM:  Inte.nm  Rule. 

SUMMARY:  This  interim  rule  amends  the 

regulations  at  7  CFR  part  1435  with 
respect  to  the  Suj^ar  F*r,cc  Support 
Program  which  is  conducted  b>  the 
Commodity  Credit  Corporation  (CCC)  in 
accordance  with  section  2lX>  of  The 
.Agricultural  Act  of  1949.  as  amended 
fthe  1949  .•\ctj  Th.s  rule  is  necessary  in 
order  to  implement  chaoses  made  by 
section  111  of  the  Food,  AgricuJture. 
Con3er\-ation.  and  Trade  Act 
Amendments  of  1991  fthe  1991  Act).  The 
a.mendments  made  by  this  rule,  provide 
for  changes  with  respect  to  security 
interests  obtained  by  CCC  and  that 
sugarcane  shall  also  be  available  for 
SL:pp!ementar\'  nonrecourse  loans  as 
required  by  the  1991  Act. 
DATES:  Intenm  rule  effective.  April  10, 
1992  Com.ments  must  be  received  on  or 
before  May  11, 1992,  in  order  to  be 
assured  of  consideration. 
AOORCSSES:  Interested  persons  are 
mv'.ted  to  submit  written  comments 
concerning  this  interim  rule.  Comments 
should  be  mailed  or  delivered  to  ■* 

Director.  Cotton.  Grain,  and  Rice  Price 
Support  Division,  Agricultural 
Stab  lizafion  and  Conservation  Service, 
room  3630  P  O.  Box  2415.  South 
.-\gnculture  Building,  U.S.  Department  of 
Agriculture  Washington.  DC  20013. 
Corr.ments  received  may  be  inspected 
between  9  a.m.  and  4:30  p.m..  Monday 
through  Friday  except  holidays,  in  room 
SPZ"  South  .'Agriculture  Building.  U.S. 
Department  of  Agriculture,  14th  Street 
and  Independence  Avenue.  Washington, 
DC 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Wolf,  Progran'.  Specialist,  Cotton, 
Gram,  and  Rice  Pnce  Support  Division 
(CGRDl.  .Agricultural  Stabilization  and 
Conservation  Service  f.ASCS),  United 
Sta'es  Department  of  Agriculture 
lUSDA)  P  0  Box  2415,  Washington,  DC, 
teiephone  i202i  "20-4~C»4 

SUPW^MEHTARY  INfORMATlO**:  This 

interim  rule  has  been  reviewed  under 
L'SD.A  procedures  estaohshed  m 
accordance  with  Elxecutive  Order  12291 
and  S€cretar>  s  Memorandum  No.  1512- 
I  and  It  has  been  determined  to  be 
ncnmajor    because  these  program 
prci  ,5ions  will  not  result  in:  (1)  An 
a.'^n^a!  effect  on  the  economy  of  $100 
miiiion  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
sovernmen'9  or  geographic  regions;  or 


(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation.  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  exporl  markets.  A 
regulatory  impact  analysis  is  available 
frcmn  the  previously  mentioned  contact. 

The  title  and  number  of  the  federal 
assistance  program,  as  found  in  the 
Catalogue  of  Federal  Domestic 
Assistance,  to  which  this  interim  rule 
applies  is  Commodity  Loans  and 
Purchases — 10.051. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
appUcable  because  the  CCC  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rule  making  with  respect  to 
the  subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  the 
program  will  have  no  significant  impact 
on  the  quahty  of  the  human 
environment. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015.  subpart  V.  and  48  FR  29115 
(June  24. 1983). 

Public  reporting  burden  for  the 
information  collections  contained  in  this 
regulation  with  respect  to  the  sugar 
price  support  program  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information 
The  information  collections  have 
previously  been  cleared  by  OMB,  and 
assigned  number  0560-0087  and  056O- 
0093. 

Because  processors  are  currently 
taking  actions  in  order  to  pledge  sugar 
as  collateral  for  CCC  price  support 
loans,  it  has  been  determined  that  this 
interim  rule  is  effective  upon  publication 
in  the  Federal  Register.  Comments  are 
requested,  however,  and  will  be  taken 
into  consideration  in  developing  the 
final  rule. 

Background 

The  1949  Act  sets  forth  the  statutory 
authority  for  CCC  price  support 
programs.  This  interim  r\ile  amends  7 
CFR  part  1435  to  provide  for 
administering  CCC  sugar  price  support 
programs. 

This  rule  amends  $  1435.6(e)(1)  to 
include  sugarcane  by  providing  that 
notwithstanding  any  other  provision  of 
this  part  in  areas  where  CCC 
determines  that  sugar  beets  and 


sugarcane  normally  are  harvested 
during  July,  August,  and  September, 
processors  may  obtain  a  loan  with 
respect  to  sugar  from  such  production 
and  if  such  loan  is  repaid  by  September 
30.  request  a  supplemental  loan  in 
accordance  with  §  1435.6(e)(2) 
Formerly,  sugarcane  was  not  included  in 
the  above  provision. 

This  rule  amends  §  1435.9(c)  (1)  and 
(2)  to  provide  that  security  interests 
obtained  by  CCC  as  a  result  of  the 
execution  of  security  agreements  by  the 
processors  of  sugarcane  and  sugar  beets 
shall  be  superior  to  all  statutory  and 
common  law  liens  on  raw  cane  sugar 
and  refined  beet  sugar  in  favor  of  the 
producers  of  sugarcane  and  sugar  beets 
and  all  prior  recorded  and  unrecorded 
liens  on  crops  of  sugarcane  and  sugar 
beets  from  which  the  sugar  was  derived. 
Formerly,  m  accordance  with 
§  1435.9(c)f2)i.  processors  were  required 
to  obtain  lien  waivers  unless  an  opinion 
was  obtained  from  the  State's  Attorney 
General  in  accordance  with 
§  1435.9(c|(2)ii, 

This  rule  amends  §  1435.12(d)  to 
clarify  that  if  there  are  any  liens  or 
encumbrances  on  sugar  pledged  as 
collateral  for  a  price  support  loan, 
waivers  that  fully  protect  the  interests  of 
CCC  must  still  be  obtained  even  though 
the  liens  or  encumbrances  are  satisfied 
from  the  loan  proceeds. 

List  of  Subjects  in  7  CFR  Part  1435 

Loan  programs-agriculture,  Pnce 
suppori  programs,  Sugar. 

Accordingly,  7  CFR  part  1435  is 
amended  as  follows: 

PART  1435— SUGAR 

1.  The  authority  citation  for  7  CFR 
Part  1435  continues  to  read  as  follows; 

Authority:  7  U  S  C  1421. 1423, 1446g;  15 
U.S.C.  714b  and  n4c. 

2.  In  §  1435.6,  paragraph  (e)(1) 
introductory  text  is  revised  to  read  as 
follows; 

§  1435.6    Avaiiability,  disbursement  and 

maturity  of  loans. 

.         •         *         *         * 

(e)(1)  Notwithstanding  any  other 
provision  of  this  part,  in  areas  where 
CCC  determines  that  sugar  beets  or 
sugarcane  that  normally  is  harvested 
daring  |uly.  .August,  and  September,  a 

processor  may: 

•         ■         *         •         * 

3  in  §  1435.".  paragraph  (cj  is  revised 
to  read  as  follows; 

§  1435.7    Quantity  elifllble  for  loan. 
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(c)  The  total  cumulative  quantity  of 
sugar  that  may  be  pledged  as  collateral 
for  a  price  support  loan  may  not  exceed 
the  maximum  quantity  of  sugar  eligible 
!o  be  pledged  as  loan  collateral  as 
determined  m  §  1435,5(8)  and  this 
subpart. 

•  «         *         •         • 

4  In  §  1435.9,  paragraph  ^cj  is  revised 

to  read  as  follows: 

§  1435.9    Quality  and  gtorage  facttfty 
raqtriraments. 

(c)  The  security  interests  obtained  b> 
the  Commodity  Credit  Corporation  as  a 
result  of  the  execution  of  security 
agreements  by  the  processors  of 
sugarcane  and  sugar  beets  shall  be 
superior  to  all  statutory  and  common 
law  liens  on  raw  cane  sugar  and  refined 
beet  sugar  in  favor  of  the  producers  of 
sugarcane  and  sugar  beets  and  all  prior 
recorded  and  unrecorded  liens  on  the 
crops  of  sugarcane  and  sugar  beets  from 
which  the  sugar  was  derived 

5,  In  §  1435.12,  paragraph  (d)  is 
revised  to  read  as  follows 

§  1435.12    MtsceBan»ou«  proifistona 

•  •         •         •         • 

(d|  If  there  are  any  bens  or 
encumbrances  on  sugar  pledged  as 
collateral  for  a  price  support  loan, 
waive.'-s  that  fully  protect  the  interest  of 
CCC  must  be  obtained  even  though  the 
liens  or  encumbrances  are  satisfied  from 
the  loan  proceeds.  No  additional  liens  or 
encumbrances  shall  be  placed  on  the 
sugar  after  the  loan  is  approved, 

•  *         *         •         • 

Signed  April  2,  -1992.  in  Washington.  DC. 
Keith  D.  Bjerke. 

Executive  Vice  President.  Commodity  Credit 
Corporation^ 

(FR  Doc  92-8304  Filed  4-9-92:  8:45  am] 
BILLING  COOC  M10-05-*! 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  771 

RIN2125-AC 

Environmental  Impact  and  Related 
Procedures;  Technical  Amendment 

AGENCY:  Federal  Highway 
.■Administration  fniVV.A]  'UOT 
ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulation  on 
environmental  impact  and  related 
procedures  in  order  to  properly 


designate  subordinate  paragraphs 

withm  a  section, 

EFFtCnVE  DATE  Apnl  10,  1992, 

FOR  RMTHER  INFORMATION  CONTACT: 

Mr,  Thomas  P.  Hoiian.  Office  of  the 
Chief  Counsel.  (202)366-1383  4<Wi 
Seventh  Street,  SW,,  Washington  1>C 
20590,  Office  hours  are  frt>m  -  4.S  a  m.  to 
4:15  p.m.,  e.t,,  Monday  through  Friday 
except  legal  Federal  holidays 

List  of  SubjecU  in  23  CFR  Part  Tl 

Erivininmenta!  impact  statements. 

Grant  programs — transportation, 
Highways  and  roads 

The  n-fW.^  hereby  amends  23  CFR 
77i.l35(n)  as  set  forth  below 

PART  771— ENVIRONMENTAL  IMPACT 
AND  RELATED  PROCEDURES 

1  The  authority  citation  for  part  771 
continues  to  read  as  follows: 

Authoriry  42  V,  S  C  4321  et  seq.:  23  U.S.C. 

109  128   IJa.  and  315  49  U.S.C.  303(c). 
ie02ld)   1604|h!  and  111.  and  1610;  40  CFR  1500 
et  S'-q  :  49  CP'R  1  4aiti!  and  1.51. 

4  771.135    [Amende)) 

2  Section  771.135  is  amended  by 
redesignating  paragraphs  (n){i).  (ii),  and 
(iiij  as  paragraphs  (n)  (1).  (2).  and  (3). 
respectively. 

Issued  on:  April  2  1992. 
Steven  E  W'ermcranlz, 

Ch:efCov.isi>! 

[FR  Dor  92  -8:--  Filed  4-9-92;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Interna!  Revenue  Service 

26  CFR  Part  1 

11,0  8408] 
RIN  1545-AH32 

Economic  Performance  Requirement 

AGENCY:  Interna!  Revenue  Service. 

Treasury 

ACTION:  Temporary  and  final 
regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  requirement 
that  economic  performance  occur  in 
order  for  an  amount  to  be  incurred  with 
respect  to  any  item  of  a  taxpayer  using 
an  accrual  method  of  accounting.  This 
document  also  renumbers  temporary 
regulatio.'is  relating  to  the  economic 
performance  requirement.  Changes  to 
the  applicable  law  were  made  by  the 
Tax  Reform  Act  of  iyB4  The  regulations 
affect  all  taxpayers  that  use  an  accrual 
method  of  accounting  and  are  necessary 


irrded 


to  pro\'ide  them  with  guidarrr 
to  comply  vN'iifi  tht'se  :  r:.Hri>>'f'S 

DATES:  The,!  regulations  are  effective 
April  10  iw:   In  general,  the  final 
regulat:  .ri.s  npply  to  liabilities  that 
would,  under  the  law  in  effect  before  the 
enactment  of  section  481(h).  be 
allowable  as  a  deduction  or  otherwise 
incurred  after  I u'>  "B  lfiR4  In  the  case 
of  certain  lifi  *>:■*•'  t^i;     i  juire 
payment  ft;  «■     '  ( ■  :  <  ^on  in  order  for 
economir  pi  -f(irn,a:.i,t  to  occur,  the 
regulatic  r 5  nrply  to  liabilities  that 
would,  but  for  the  enactment  of  section 
461(h),  be  allowable  as  a  deduction  or 
otherwise  incurred  for  taxable  years 
beginning  after  December  31, 1991.  In 
the  case  of  the  economic  performance 
requirement  for  certain  employee 
benefit  provisions,  the  final  regulations 
provide  that  economic  performance 
generally  is  satisfied  to  the  extent  that 
any  amount  is  otherwise  deductible 
under  the  provisions  and,  effective  April 
10, 1992,  the  final  regulations  remove 
temporary  regidations  concerning 


.^_i 


rvr-v 


t'i»c 


FOR  FORTMEH  INFORMATK>*(; 

Contact  Linda  M.  Kroening  of  the  OHlce 
of  Assistant  Chief  Counsel  (Income  Tax 
and  Accounting),  on  (202)  377-7976  (not 
a  toll-free  call),  or  Rri»f  '•  \>.  Casey  of 
that  office  on  (202)  5bb  jb^:  (not  a  toll- 
free  call). 

SUPPLEMENTARV  INFORMAT-ON 

l>rti.,kgrt:)U!»ii 

Un  June  7. 1990,  the  Interna!  Revenue 
Service  published  a  notice  of  proposed 
rulemaking  in  the  Federal  K«'j»:ister  (55 
FR  23235)  regarding  tiit  euui.L.i.ijC 
performance  requirement  of  section 
461(h).  The  preamble  to  that  notice 
contains  an  explanation  of  the  proposed 
rules.  A  public  hearing  was  held  on 
October  22. 1990.  After  consideration  of 
the  public  comments  regarding  the 
proposed  regulations,  the  regulations  are 
adopted  as  revised  by  this  Treasury 
decision. 


Elxpianaiion  („)f  St.i'uti 


MSions 


Section  461(h)  provides  that  in 
determining  whether  an  amount  has 
been  incurred  with  respect  to  any  item, 
the  all  events  test  is  not  treated  as  met 
any  earlier  than  when  economic 
performance  with  respect  to  the  item 
occurs.  Under  section  461(h)(4).  the  all 
events  test  is  met  with  respect  to  any 
item  if  all  events  have  occurred  which 
determine  the  fact  of  the  liability  and 
the  amount  of  the  liability  can  be 
determined  with  reasonable  accuracy. 

Section  461(h)  provides  that,  except  as 
otherwise  provided  in  regulations 
prescribed  by  the  Secretary,  the 


12412 


Federal  Register  /  Vol.  57.  No.  70  /  Friday.  April  10.  1992  /  Rules  and  Regulations 


following  general  principles  determine 
when  economic  performance  occurs.  In 
the  case  of  liabilities  to  provide  services 
and  property  ("service  and  property 
liabilities'),  section  461(h)  generally 
provides  that  economic  performance 
occurs  as  the  services  or  property  is 
provided.  Where  the  liability  of  a 
taxpayer  arises  out  of  the  use  of 
property,  economic  performance  occurs 
as  the  taxpayer  uses  the  property.  If  the 
liability  of  a  taxpayer  requires  payment 
to  another  person  and  arises  under  a 
workers  compensation  act  or  out  of  any 
tort,  economic  performance  occurs  as 
the  payments  to  such  person  are  made. 
Finally,  in  the  case  of  any  other  liability 
of  a  taxpayer,  economic  performance 
occurs  at  the  time  determined  under 
regulations  prescribed  by  the  Secretary. 

Although  section  461(h)  generally 
requires  economic  performance  to  occur 
before  an  item  may  be  treated  as 
incurred,  section  461(h)(3)  provides  an 
exception  to  this  general  rule  for  certain 
recurring  items  ("the  recurring  item 
exception  ").  If  the  recurring  item 
exception  applies,  an  item  may  be 
treated  as  incurred  in  the  taxable  year 
'lefore  economic  pjerformance  occurs. 

Public  Comments. 

Application  of  Section  461(h)  to  Items 
Other  Than  Deductions 

In  general 

The  proposed  regulations  provide  that 
a  liability  is  incurred  in  the  taxable  year 
in  which  all  the  events  have  occurred 
thaf  establish  the  fact  of  the  liability,  the 
amount  of  the  liability  can  be 
determined  with  reasonable  accuracy. 
and  economic  performance  has  occurred 
•A-th  respect  to  the  liability.  The 
regulations  define  a  liability  as  any  item 
allowable  as  a  deduction,  cost,  or 
expense,  except  for  certain  items  for 
which  the  Code  provides  alternative 
timing  rules.  Thus,  section  461(h)  applies 
to  allowable  deductions  and  any 
amount  otherwise  allowable  as  a 
capitalized  cost,  as  a  cost  taken  into 
account  in  computing  cost  of  goods  sold, 
as  a  cost  allocable  to  a  long-term 
contract,  or  as  any  other  cost  or 
expense. 

Commentators  argued  that  the 
proposed  regulations  incorrectly  apply 
section  461(h)  to  cost  of  goods  sold. 
basis,  and  certain  other  exclusions. 
According  to  the  commentators, 
Congress  did  not  intend  section  461(h)  to 
apply  to  these  items. 

The  Service  and  the  Treasury 
Department  believe  section  461(h)  and 
its  legislative  history  indicate  that 
Congress  intended  that  rules  of  section 
461(h)  to  apply  to  both  exclusions  and 
deductions.  First,  section  461(h)  and  the 


all  events  test  codified  therein  are  not 
limited  to  deductions.  Unlike  the  old  all 
events  test  contained  in  §  1.461-l(a){2) 
of  the  regulations,  which  applied  to 
determine  when  an  "expense"  was 
"deductible."  the  all  events  test  in 
section  4ei(h)(4)  applies  to  determine 
when  "any  time"  is  "incurred."  Second. 
the  legislative  history  contemplates  the 
application  of  the  economic 
performance  rules  to  capital  items  or 
other  items  that  are  not  deductible  in  the 
year  incurred.  See  H.R.  Rep.  No.  432  Part 
2.  98th  Cong.,  2d  Sess.  1254-55  (1984) 
(describing  the  difficulty  of  applying  a 
discounting  mechanism  to  capital  items); 
see  also  Joint  Committee  on  Taxation, 
General  Explanation  of  the  Revenue 
Provisions  of  the  Deficit  Reduction  Act 
of  1984,  98th  Cong..  2d  Sess.  262  (1984) 
(providing  an  example  applying  the 
economic  performance  rules  to  highway 
construction  costs,  which  in  1984  were 
ordinarily  treated  as  deferred  costs). 
Third,  adoption  of  the  commentators' 
position  would  unreasonably  narrow  the 
scope  of  the  economic  performance 
rules  relating  to  the  provision  of  services 
and  property  in  sections  461(h)(2)  (A) 
and  (B)  to  items  that  are  merely 
incidental  to  the  provision  of  services 
and  property,  such  as  deductible 
supplies  and  distribution  costs.  In  view 
of  the  statutory  language  and  the 
legislative  history  cited  above,  the 
Service  and  the  Treasury  Department 
believe  that  such  a  narrow  application 
of  the  economic  performance  principles 
is  inconsistent  with  congressional  intent. 
Therefore,  the  final  regulations  continue 
to  apply  economic  performance  to  both 
exclusions  and  deductions. 

Subdividers  of  Real  Estate 

Rev.  Proc.  75-25, 1975-1  C.B.  720. 
provides  a  procedure  that  allows 
subdividers  of  real  estate  to  add  the 
estimated  cost  of  future  improvements 
to  the  actual  cost  or  other  basis  of 
property  sold  for  the  purpose  of 
determining  gain  or  loss  resulting  from 
the  sale.  The  preamble  to  the  proposed 
regulations  states  that  because 
economic  performance  must  occur  in 
order  for  a  liability  to  be  taken  into 
account,  "the  statute  and  the  regulations 
override  Rev.  Proc.  75-25  *  *  *. ' 

Several  commentators  suggested  that 
the  Service  retain  the  estimated  cost 
allocation  rules  of  Rev.  Proc.  75-25.  In 
response,  the  Service  issued  Notice  91-4. 
1991-1  C.B.  315,  to  provide  interim 
guidance  while  the  Service  studied 
ways,  consistent  with  the  purposes  and 
principles  of  sectio"  461(h).  to  address 
the  special  circumstances  of  subdividers 
of  real  estate.  In  general.  Notice  91-4 
provides  that  the  procedures  of  Rev. 
Proc.  75-25  will  remain  in  effect  until  the 


issuance  of  further  rules  under  section 
461(h). 

The  Service  and  the  Treasury 
Department  believe  that  the  economic 
performance  requirement  of  section 
461(h)  applies  to  the  real  estate  sales 
described  in  Rev.  Proc.  75-25  and  that 
the  allocation  rules  of  Rev.  Proc.  75-25 
must  be  changed  to  reflect  the 
requirements  of  section  461(h). 
However,  in  orde.*-  to  address  the  special 
circumstances  of  real  estate  developers, 
the  Service  is  publishing  Rev.  Proc.  92- 
29  in  1992-17  I.R.B,  (April  27,  1992). 
In  general,  under  Rev.  Proc.  92-29 
subdividers  of  real  estate  may  request 
consent  to  add  the  estimated  cost  of 
future  improvements  to  the  basis  of 
property  for  the  purpose  of  determining 
gain  or  loss  resulting  from  the  sale. 
However,  the  total  cost  that  may  be 
added  to  the  basis  of  property  sold  may 
not  exceed  the  taxpayer's  total  costs 
that  have  been  incurred  within  the 
meaning  of  section  461(h)  with  respect 
to  these  improvements.  Subdividers  that 
do  not  request  consent  as  outlined  under 
Rev.  Proc.  92-Z9  may  not  add  the  cost  of 
future  improvements  to  the  basis  of 
benefitted  properties  until  the  costs  of 
the  improvements  are  incurred  within 
the  meaning  of  section  461i'h). 
Rev.  Proc.  92-29  provides  an 
automated  procedure  under  which 
developers  may  obtain  consent  to  add 
the  estimated  cost  of  future 
improvements  to  the  basis  of  property 
sold.  Moreover,  Rev,  Proc,  92-29 
provides  streamlined  information 
reporting  requirements  for  developers 
using  this  method  of  accounting. 

Provision  of  Services  or  Property 

The  proposed  regulations  provide  that 
if  the  liability  of  a  taxpayer  arises  out  of 
the  providing  of  services  or  property  to 
the  taxpayer  by  another  person, 
economic  performance  occurs  as  the 
services  or  property  is  provided.  If  the 
liability  of  a  taxpayer  requires  the 
taxpayer  to  provide  services  or  property, 
economic  performance  occurs  as  the 
taxpayer  incurs  costs  (within  the 
meaning  of  §  1  446-l(c)(l)(ii))  in 


satisfying  the  liability. 

Commentators  recommended  that  the 
final  regulations  treat  payment  as 
economic  performance  for  service  or 
property  liabilities.  These  commentators 
suggested  that  in  the  case  of  services  or 
property  to  be  provided  by  the  taxpayer, 
economic  performance  should  occur  no 
later  than  the  date  the  taxpayer  pays  a 
third  party  to  assume  the  taxpayer's 
liability  to  provide  the  services  or 
property  and  the  third  party  becomes 
primarily  liable  to  provide  the  services 
or  property.  Similarly,  in  the  case  of 
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services  or  property  to  be  provided  to 
the  taxpayer  by  another  person,  the 
commentators  argued  that  economic 
performarscp  should  occur  no  later  than 
the  date  the  taxpayer  pays  the  person 
that  is  to  provide  the  services  or 
property. 

In  support  of  this  "payment  trump" 
rule,  commentators  have  made  the 
folinwing  argument:  Section  461(h)  was 
enacted  to  prevent  taxpayers  from 
taking  undiscoun'ed  deductions 
currently  for  expenses  that  are 
economicaliy  i.-curred  in  the  future.  In 
cases  where  payTnent  is  made  in 
advance  of  economic  performance,  the 
amount  of  the  hab;lity  has  been  properly 
discounted  to  its  value  a-?  of  the  date  of 
payment.  Therefore,  the  deduction  is  not 
overstated,  and  the  policy  of  section 
461(h)  is  satisfied  because  the  tax  result 
is  equivalent  tc  delaying  the  deduction 
until  the  event  of  economic  performance 
occurs. 

The  Service  and  the  Treasury 
Departmrnt  believe  that  the  policy  of 
section  461(h)  would  be  fulfilled  in  the 
case  of  prepaid  liabilities  only  if  the 
payor  and  the  payee  are  in  the  same  tax 
position  By  p-epavinjj  the  liability,  the 
payor  has  shifted  the  liability  for  tax  on 
the  investment  income  generated  by  the 
payment  to  the  payee  for  the  period  of 
time  between  the  pa^mient  and 
economic  performance  Thus,  if  the 
payee  is  not  subject  to  tax  or  is  subject 
to  tax  at  a  lower  rate  than  the  payor,  the 
tax  result  would  not  be  the  equivalent  of 
delaying  the  deduction  until  economic 
performance  occurs  and  the  policy  of 
section  461(h)  would  be  frustrated 
Moreover,  the  legislative  history 
indicates  that  payment  should  not,  as  a 
gene-ai  rule,  be  t.^eated  as  economic 
perform.ance.  The  House  Report 
explains  that  "(i)f  the  liability  of  the 
taxpayer  requires  a  payment  to  another 
person  for  the  providing  of  service  or 
properly  to  the  taxpayer  by  another 
person,  economic  performance  occurs 
when  such  other  person  provides  the 
property  or  services  "  House  Report  at 
1255.  The  General  Explanafon  adds  that 
if  the  liability  reqi^ires  the  taxpayer  to 
provide  property  or  perform  services, 
"economic  performance  generally  does 
not  occur  as  payments  are  made,  except 
as  specifically  provided  ir.  the  Code  or 
regulations.'  Genera!  Explanation  at 
282.  The  Service  and  the  Treasury 
Department  have  concluded  that, 
although  a  payment  rule  is  appropriate 
for  certain  specific  types  of  liabilities 
discussed  below,  the  generally 
applicable  payment  trump  rule 
requested  by  the  commentators  would 
provide  a  vehicle  for  income  shifting 
between  taxpayers.  Therefore,  the 


regulations  do  not  adopt  the 
commentators'  suggestions. 

Thus,  except  as  provided  under  a 
special  rule  described  in  the  next 
section  or  in  the  case  of  a  long-term 
contract,  if  the  taxpayer's  liability  arises 
out  of  the  providing  of  services  or 
property  to  the  taxpayer  by  another 
person,  the  final  regulations  provide  that 
economic  performance  occurs  as  the 
services  or  property  is  provided  to  the 
taxpayer,  not  when  the  taxpayer  pays 
for  the  services  or  property.  Similarly,  if 
the  liability  of  the  taxpayer  requires  the 
taxpayer  to  provide  services  or  property, 
economic  performance  occurs  as  the 
taxpayer  incurs  costs  (within  the 
meaning  of  §  1.446-l(c)(l)(ii))  in 
satisfying  the  liability. 

The  3  V^-Month  rule 

The  proposed  regulations  provide 
that,  for  purposes  of  the  economic 
performance  requirement,  a  taxpayer 
may  treat  services  or  property  as 
provided  to  the  taxpayer  as  the 
taxpayer  makes  payment  to  the  person 
providing  the  services  or  property,  but 
only  if  the  taxpayer  can  reasonably 
expect  the  person  to  provide  the 
services  or  property  within  3  Vi  months 
after  paym.ent  (the  3  V4-month  rule"). 

Some  commentators  suggested  that 
the  3Vi-month  rule  be  expanded  to.  for 
example,  6  months.  The  Service  and  the 
Treasur>'  Department  believe  that  the 
3  Vj-month  rule  appropriately  operates  to 
relieve  taxpayers  of  the  burdens 
incident  to  determining  precisely  when 
services  and  property  are  provided. 
while  assuring  that  economic 
performance  occurs  within  a  reasonable 
time  following  payment.  An  extension  of 
the  3V^-month  rule  would  undermine  the 
general  section  4ei(h)  statutory  rule  that 
economic  perform.ance  must  occur 
before  the  taxpayer  may  take  an  item 
into  account.  Accordingly,  the  final 
regulations  do  not  adopt  this  suggestion. 

Commentators  also  said  Example  9  of 
§  1.461^(d)(6)  of  the  proposed 
regulations,  which  illustrates  the  3Vt- 
month  rule,  suggests  that  an  executory 
contract  satisfies  the  all  events  test.  The 
examples  in  the  proposed  and  final 
regulations  are  intended  to  illustrate  the 
Lr;r;Mples  of  economic  performance; 
;he>  are  not  intended  to  illustrate  all 
aspects  of  the  all  events  test. 
Nevertheless,  this  example  and  Example 
flof  5  1.461-4(d)(6)  of  the  proposed 
regulations  are  removed  from  the  final 
regulations  to  avoid  any  implication  that 
an  executory  contract  satisfies  the  all 
events  test. 

Long-term  Contracts 

The  proposed  regulations  provide  that 
in  the  case  of  a  liability  of  a  taxpayer 


that  arises  out  of  another  persons's 
providing  services  or  property  to  the 
taxpayer  that  is  an  ex|>ense  attributable 
to  a  long-term  contract  reported  on  the 
percentage  of  completion  method, 
economic  performance  occurs  (i)  as 
services  or  property  is  provided  to  the 
taxpayer,  or.  if  earlier,  (ii)  as  the 
taxpayer  makes  payment  in  satisfaction 
of  the  liability  to  the  person  providing 
the  services  or  property.  Commentators 
expressed  concern  that  the  long-term 
contract  rule  would  accelerate  the  time 
at  which  an  expense  is  incurred  under 
the  percentage-of-completion  method 
and.  consequently,  would  accelerate  the 
time  for  reporting  income.  They  argued 
that  expenses  of  a  long-term  contract 
should  be  subject  to  the  same  rule 
applicable  to  other  service  or  property 
liabilities,  i.e.,  economic  performance 
should  occur  when  the  services  or 
property  is  provided  to  the  taxpayer. 
Alternatively,  other  commentators 
argued  that  economic  performance  with 
respect  to  expenses  of  a  long-term 
contract  should  occur  on  the  later  of  (i) 
the  date  that  the  services  or  property  ia 
provided  to  the  taxpayer,  or  (ii)  the  date 
that  payment  is  made  in  satisfaction  of 
the  Uability  to  the  person  providing  the 
services  or  property. 

The  Service  and  the  Treasury 
Department  believe  that  the  economic 
performance  rule  contained  in  the 
proposed  regulations  will  not  result  in 
an  acceleration  of  income  under  the 
percentage  of  completion  method.  That 
is.  income  recognized  under  the  rule 
contained  in  the  proposed  regulations 
will  not  exceed  the  income  that  would 
be  recognized  by  applying  the  all  events 
test  without  economic  performance. 
Moreover,  the  rule  is  necessary  to 
prevent  a  deferral  of  income  recognition 
under  the  percentage  of  completion 
method.  Therefore,  the  final  regulations 
do  not  adopt  the  commentators' 
suggestion. 

Employee  Benefit  Plans 

In  the  jreamble  to  the  proposed 
regulatiotiy.ihe  Service  invited 
comment8|pn  the  interaction  between 
the  econcmiic  performance  requirement 
and  employee  benefit  provisions, 
including  sections  83  (property 
transferred  in  connection  with  the 
performance  of  services),  404  (employer 
contributions  to  a  plan  of  deferred 
compensation),  and  419  (welfare  benefit 
funds).  In  addition,  the  proposed 
regulations  would  remove  S  1.461(h}-4T. 
which  in  general  provides  that  economic 
performance  occurs  for  a  contribution  or 
compensation  subject  to  section  404  or 
section  419  as  the  taxpayer  makes  the 
contribution  or  pays  the  compensation. 
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Commentators  suggested  that  the  final 
-egulations  retain  the  rules  contained  in 
§  l,461(h)-4T. 

The  Service  and  the  Treasury 
Department  believe  that  the  specific 
timing  rules  contained  in  section  404, 
section  404A,  and  section  419  generally 
should  take  precedence  over  the  more 
general  economic  performance  rules. 
Therefore,  the  final  regulations  remove 
§  1.461(h}-4T  and  provide  that,  except 
as  provided  in  any  regulation,  revenue 
procedure,  or  revenue  ruling,  the 
economic  performance  requirement  is 
satisfied  to  the  extent  that  any  Jimount 
is  otherwise  deductible  under  section 
404,  section  404A,  or  section  419. 

Property  Transferred  in  Connection 
With  Services 

Section  83(h)  provides  that  a 
deduction  for  property  transferred  for 
the  performance  of  services  is  generally 
taken  in  the  taxable  year  in  which  the 
service  provider  includes  the  value  of 
the  property  in  income.  The  proposed 
regulations,  however,  would  allow  a 
deduction  for  the  transfer  only  upon  the 
later  of  the  satisfaction  of  the  section  83 
re^iuirements  or  the  occurrence  of 
economic  performance.  In  many  cases, 
this  "later  of  rule  would  not  delay  the 
deduction  beyond  the  period  provided 
under  section  83(h)  because  economic 
performance  would  occur  earlier  than  or 
coincident  with  the  recognition  of 
income  by  the  service  provider. 
Economic  performance  could  delay  the 
deduction,  however,  in  cases  where  the 
service  provider  recognizes  income  prior 
to  the  performance  of  the  services.  For 
example,  where  the  service  provider 
makes  an  election  under  section  83(b)  to 
accelerate  recognition  on  property  that 
is  not  substantially  vested  until  the 
related  services  are  performed,  the 
proposed  regulations  would  delay  the 
deduction  under  section  83(h)  until  the 
period  in  which  the  services  are 
performed. 

The  final  regulations  do  net  address 
the  interaction  between  section  461(h) 
and  section  33.  Although  comments  on 
section  83  were  specifically  requested  in 
the  preamble  to  the  proposed 
regulations,  few  comments  were 
received.  The  Service  and  the  Treasury 
Department  believe,  however,  that  there 
m.ay  be  cases  in  which  the  specific 
timing  rules  in  section  83(h)  should  take 
precedence  over  the  more  general 
economic  performance  rules,  such  as 
where  an  employee  makes  a  section 
83(b)  election  to  recognize  income  on 
property  that  is  not  substantially  vested. 
On  the  other  hand,  the  Service  and  the 
Treasury  Department  are  concerned  that 
there  are  also  cases,  particularly  those 
involving  nonemployees,  in  which 


taxpayers  would  be  able  to  frustrate  the 
policy  of  section  461(h)  merely  by 
transferring  to  a  service  provider 
property  that  issubject  to  section  83 
rather  than  cash.  (See  Provision  of 
Service  or  Property  above  for  a 
discussion  of  the  policy  of  section 
461(h).) 

Therefore,  the  final  regulations 
specifically  reserve  on  the  interaction 
between  section  461(h)  and  section  83, 
and  the  Service  and  the  Treasury 
Department  once  again  invite  comments 
on  this  subject.  In  particular,  comments 
are  requested  as  to  those  cases  in  which 
it  would  be  appropriate  for  section  83(h) 
to  govern  exclusively  the  timing  of 
deductions. 

Use  of  Property  by  the  Taxpayer 

The  proposed  regulations  provide  that 
if  the  liability  of  a  taxpayer  arises  out  of 
the  use  of  property  by  the  taxpayer, 
economic  performance  occurs  ratably 
over  the  period  of  time  the  taxpayer  is 
entitled  to  use  the  property.  Several 
commentators  suggested  modifications 
to  this  ratable  rule  in  the  case  of 
liabilities  for  the  use  of  property  that  are 
measured  by  events  or  conditions  other 
than  the  passage  of  time. 

The  final  regulations  address  the 
commentators'  suggestion  by  providing 
two  exceptions  to  the  ratable  rule. 
Under  the  first  exception,  if  a  liability 
varies  with  the  frequency  of  use  of  the 
property,  economic  performance  occurs 
as  the  property  is  used.  For  example,  if  a 
five-year  lease  obligates  the  taxpayer  to 
pay  an  amount  for  each  time  a  machine 
is  used,  economic  performance  occurs 
each  time  the  taxpayer  uses  the 
machine.  Under  the  second  exception,  if 
a  liability  depends  on  the  income  earned 
from  the  property,  economic 
performance  occurs  as  the  income  is 
earned.  For  example,  if  a  five-year  lease 
obligate  the  taxpayer  to  pay  an  amount 
based  on  a  percentage  of  the  gross 
profits  generated  by  the  property, 
economic  performance  occurs  as  gross 
profit  from  the  property  is  earned  by  the 
taxpayer. 

Commentator  asked  that  the 
regulations  clarify  the  relationship 
between  section  461(h)  and  section  467, 
which  concerns  the  accrual  method  of 
accounting  for  certain  payments  for  the 
use  of  services  or  property.  The  Service 
and  the  Treasury  Department  believe 
that  the  interaction  of  sections  461(h) 
and  467  should  be  addresed  in  a 
regulations  project  under  section  467. 
Accordingly,  the  final  regulations  do  not 
address  this  issue. 

Notional  Principal  Contracts 

The  term  "notional  principal  contract" 
generally  describes  an  agreement 


between  two  parties  to  exchange 
payments  calculated  by  reference  to  a 
notional  principal  amount.  The  term 
typically  encompasses  interest  rate 
swap  agreements,  commodity  swap 
agreements,  interest  rate  cap  and  floor 
agreements,  currency  swap  agreements 
and  other  similar  contracts. 

The  proposed  regulations  reserved  on 
notion.il  principal  contracts.  On  July  10, 
1991,  the  Internal  Revenue  Service 
published  a  notice  of  p-oposed 
rulemaking  in  the  Federal  Register  (55 
FR  31350)  concerning  the  application  of 
section  446  with  respect  to  notional 
principal  contracts.  The  section  446 
proposed  regulations  contain  rules 
concerning  the  application  of  economic 
performance  to  notional  principal 
contracts.  As  a  result,  these  final 
regulations  reserve  on  notional  principal 
contracts. 

Payment  Liabilities  Generally 

Scope  of  the  Rules 

Section  1.461-l(g)  of  the  proposed 
regulations  identifies  six  types  of 
liabilities,  in  addition  to  liabilities 
arising  under  a  workers  compensation 
act  or  out  of  any  tort,  for  which  payment 
constitutes  economic  performance. 
These  liabilities  are  (1)  Liabilities 
arising  out  of  a  breach  of  contract:  (2) 
liabilities  arising  out  of  a  violation  of 
law;  (3)  rebates  and  refunds;  (4)  awards, 
prizes,  and  jackpots;  (5)  amounts  paid 
for  insurance,  warranty,  and  service 
contracts;  and  (5)  taxes  other  than 
creditable  foreign  taxes.  The  proposed" 
regulations  also  provide  that  if  section 
461(h)  or  the  regulations  thereunder  do 
not  otherwise  provide  economic 
performance  rules  for  a  liability  (an 
"other"  liability  of  §  1.461-4(g)(7)), 
economic  performance  occurs  as 
payment  is  made  to  the  person  to  which 
the  liability  is  owed. 

Commentator  objected  to  the  rules  in 
the  proposed  regulations  making 
payment  economic  peformance  for 
liabilities  other  than  liabilities  arising 
under  a  workers  compensation  act  or 
out  of  any  tort.  For  example,  in  the  case 
of  liabilities  for  property  taxes,  some 
commentators  argued  that  economic 
performance  should  occur  on  the  lien 
date  or  the  assessment  date. 
Commentators  also  argued  that 
liabilities  to  provide  prizes,  awards,  or 
jackpots  are  service  liabilities  arising 
from  the  provision  of  entertainment 
services  and  that  economic  performance 
occurs  with  respect  to  these  liabilities  as 
the  entertainment  services  are  provided 
(i.e.,  using  the  rules  for  ser\'ice 
liabilities). 


Federal  Register  /  Vol.  57.  No.  70  /  Friday,  April  10.  1992  /  Rules 


The  Service  and  the  Treasury 
Department  have  concluded  that 
payment  is  the  appropriate  time  for 
economic  performance  to  occur  for  these 
'payment  liabilities."  The  payment  rule 
was  chosen  because  of  the  nature  of  the 
liabilities  and  the  difficulty  m  applying 
the  statutory  rules  to  these  liabilities 
For  example,  in  the  case  of  liabilities 
arising  out  of  a  breach  of  contract  or 
violation  of  law,  it  is  often  difficult  to 
distinguish  among  actions  based  on 
breach  of  contract,  violation  of  law.  and 
tort  because  many  such  actions  are 
brought  on  alternative  grounds  and 
settled  without  any  objective 
determination  of  the  prevailing  theory. 
In  the  case  of  certain  awards  and  prizes, 
payment  is  often  the  most  objective 
evidence  of  performance.  In  the  case  of 
jackpots,  a  prolonged  period  may  elapse 
between  the  date  the  value  of  the 
jackpot  is  determined  and  the  date  it  is 
paid.  In  each  of  these  cases,  the 
payment  rule  protects  against 
overstatement  of  the  deduction  and 
provides  an  objective  rule  for 
determining  when  economic 
performance  occurs. 

In  prescribing  rules  for  the  listed 
payment  liabilities,  other  than  liabilities 
arising  under  a  workers  compensation 
act  or  out  of  any  tort,  the  Service 
exercised  its  broad  regulatory  authority 
provided  by  section  461(h).  Section 
461ih)(2)(D)  authorizes  the  Secretary  to 
issue  regulations  that  determine  the  time 
for  economic  performance  in  the  case  of 
liabilities  for  which  section  461(h)  does 
not  expressly  provide  rules.  Moreover, 
section  461(h)(2)  authorizes  the 
Secretary  to  issue  regulations  that 
change  the  time  for  economic 
peformance  in  the  case  of  liabilities  for 
which  section  461(d)(2)  expressly 
provides  rules.  Thus,  the  final 
regulations  retain  the  payment  rule  for 
the  liabilities  in  §  l,461-4(g).  However, 
the  final  regulations  provide  that,  in  the 
case  of  these  liabilities,  the  Service  may 
issue  alternative  or  additional  rules  by 
regulation,  revenue  procedure,  or 
revenue  ruling. 

Definition  of  PajTnent 

The  proposed  regulations  provide  that 
"pasTTient"  has  the  same  meaning  as  it 
has  for  taxpayers  using  the  cash  receipts 
and  disbursement  method  of  accounting. 
Under  the  proposed  regulations, 
payment  does  not  include  an  amount 
transferred  as  a  loan,  refundable 
deposit,  or  contingent  payment  with 
respect  to  which  the  taxpayer  may  be  or 
may  become  entitled  to  receive  a  refund 
or  credit. 

Commentators  expressed  concern 
about  whether  the  proposed  regulations 
were  intended  to  change  the  meaning  of 
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payment  for  cash  method  tavpavc's  For 
pxa.mple,  commentators  questioned 
(A  hether  a  payment  of  estimated  tax. 
under  circumstances  that  would  give 
rise  to  a  deduction  for  a  cash  method 
taxpayer,  would  be  considered  a 
payment  for  purposes  of  the  economic 
performance  requirement  in  light  of  the 
possibility  that  part  of  the  estimated  tax 
might  be  refunded  or  credited  to  the 
taxpayer. 

When  determining  whether  payment 
would  have  been  made  by  a  cash  basis 
taxpayer,  the  Service  intends  to  follow 
the  law  existing  at  the  time  of  the 
payment.  In  response  to  the 
commentators'  suggestions,  the  final 
regulations  clarify  that  the  definition  of 
tax  payment  is  determined  under  the 
principles  of  current  law;  therefore,  a 
payment  generally  includes  estimated 
tax  payments. 

Under  the  proposed  regulations, 
payment  does  not  include  the  furnishing 
of  a  note  or  other  evidence  of 
indebtedness  of  the  taxpayer. 
Commentators  objected  to  this  rule  and 
asked  that  the  regulations  provide  that 
the  furnishing  of  a  taxpayer's  note  or 
other  evidence  of  indebtedness  is 
payment  if  the  debt  bears  an  arms'- 
length  rate  of  interest  and  the  recipient 
of  the  debt  is  an  accrual  method 
taxpayer  Other  commentators 
recommended  that  the  furnishing  of  the 
taxpayer's  debt  be  treated  as  payment 
whether  or  not  the  recipient  is  an 
accnial  method  taxpayer. 

The  Service  and  the  Treasury 
Department  believe  that  consistent  use 
of  the  cash  method  definition  of 
payment  provides  an  administrable  rule 
that  18  consistent  with  congressional 
Intent.  Therefore,  the  final  regulations 
do  not  adopt  either  of  these  suggestions. 

Payment  to  the  Person  to  Which  the 
Liability  is  Owed 

In  the  case  of  liabilities  requiring 
payment,  the  proposed  regulations 
provide  that  economic  performance 
occu-f^  when  payment  is  made  to  person 
to  which  the  liability  is  owed.  Generally. 
a  payment  to  a  trust,  escrow  account. 
fund,  or  any  person  other  than  the 
person  to  which  a  liability  is  owed  does 
not  constitute  economic  performance. 
Commentators  recomimended  that  the 
regulations  eliminate  the  requirement 
that  payment  m.ust  be  made  to  the 
person  to  which  the  liability  is  owed.  In 
the  case  of  a  liability  requiring  payment. 
the  com.mentators  argued  that  economic 
performance  should  be  satisfied  if  the 
taxpayer  pays  a  third  party  to  assume 
the  liability  and  the  third  party  becomes 
primarily  liable  to  satisfy  the  taxpayer's 
liability. 


In  the  case  of  liabilities  arising  under 
a  workers  compensation  act  or  out  of 
any  tort,  section  461(h)(2)(C)  provides 
that  economic  performance  occurs  as 
payments  are  made  to  the  person  to 
which  the  liabiUty  is  owed.  As 
explained  above  (see  Provision  of 
Services  or  Property),  the  Service  and 
the  Treasury  Department  beheve  that 
the  policy  of  section  461(h)  would  be 
frustrated  if.  by  prepaying  their  liability, 
taxpayers  were  permitted  to  shift  the 
investment  income  to  other  taxpayers. 
The  third  party  payment  rule, 
recommended  by  commentators,  would 
lead  to  such  a  shifting  of  income 
between  taxpayers.  Moreover,  the 
Service  and  the  Treasury  Department 
believe  that  compliance  with  and 
administration  of  the  economic 
performance  rules  will  be  eased  by 
having  the  same  payment  rule  for  all 
payment  liabilities.  Therefore,  the  final 
rules  do  not  adopt  the  commentators' 
recommendation. 

Payment  in  the  Case  of  Liabilities  That 
are  Assumed  in  Connection  With  the 
Sale  of  a  Trade  or  Business 

Section  1.461-4(g)(l)(ii)(C)  of  the 
proposed  regulations  provides  that  if,  in 
connection  with  the  sale  or  exchange  of 
an  entire  trade  or  business  by  a 
taxpayer,  the  purchaser  expressly 
assumes  a  payment  liability  arising  out 
of  the  trade  or  business  that  the 
taxpayer  (but  for  the  economic 
performance  requirement)  would  have 
been  entitled  to  incur  as  of  the  date  of 
the  sale,  the  taxpayer  is  deemed  to 
make  pajments  with  respect  to  the 
liability  as  the  amount  of  the  liability  is 
included  in  the  amount  realized  on  the 
transaction  by  the  taxpayer. 

One  commentator  recommended  that 
a  similar  rule  be  provided  in  the  case  of 
service  and  property  liabilities  expressly 
assumed  by  the  purchaser  of  the 
taxpayer's  trade  or  business  and 
properly  included  in  the  the  amount 
realized  from  the  sale.  Acceleration  of 
economic  performance  in  the  case  of  the 
sale  or  exchange  of  an  entire  trade  or 
business  is  proper  because  these  sales 
are  often  followed  by  liquidations  of  the 
selling  entity.  In  these  cases,  but  for  an 
acceleration  of  economic  performance, 
the  seller  would  be  precluded  from 
taking  into  account  the  liability. 
Therefore,  the  regulations  adopt  this 
suggestion. 

Commentators  also  recommended 
that  S  1.461-4(g)(l)(ii)(C)  be  applied  to 
liabilities  that  are  assumed  in 
connection  with  a  sale  or  exchange  of 
assets  representing  less  than  the  entire 
trade  or  business  where  the  seller  is 
required  to  include  the  assumed 


12416 


Federal  Register  '  Vol    '"    N; 


ro  /  Friday.  April  10.  1992  /  Rules  and  Regulations 


liabilities  in  income.  A  sale  or  exchange 
of  these  business  assets  does  not 
present  the  same  liquidation  concerns 
that  arise  in  the  context  of  a  sale  of  an 
entire  trade  or  business.  The  Service 
and  the  Treasury  Department  beheve 
that  adopting  this  recommendation 
could  significantly  undermine  the 
principles  of  economic  performance  by 
allowing  taxpayers  to  accelerate  some 
business  deductions  while  continuing  to 
own  the  business.  Consequently,  the 
final  regulations  do  not  adopt  the 
commentators'  recommendation. 

Several  commentators  recommeded 
that  §  l,461^{g)(l)(ii)(C)  be  applied  to 
contingent  liabilities.  The  Service  and 
the  Treasury  Department  believe  that 
the  tax  treatment  of  contingent 
liabilities  should  be  addressed  in  a 
separate  regulations  project. 
Accordingly,  the  final  regulations  do  not 
adopt  the  recommendation. 

Rebates  and  Refunds 

The  proposed  regulations  provide  that 
if  the  liability  of  a  taxpayer  is  to  pay  a 
rebate  or  refund  to  another  person, 
economic  performance  occurs  as 
payment  is  made  to  the  person  to  which 
the  liability  is  owed.  Because  payment 
provides  the  most  objective  evidence  of 
economic  performance  for  a  rebate  or 
refund,  this  rules  provides  certainty  for 
taxpayers  and  is  administrable  by  the 
Service.  Rev.  Rul.  63-182, 1963-2  C.B. 
194,  permits  a  natural  gas  utiUty  to 
deduct  the  amount  to  be  refunded  to 
customers  in  the  same  year  the  utility 
includes  the  supplier  refund  in  income 
where  the  taxpayer  forwards  the  refund 
to  its  customers  within  12  months  after 
receiving  the  refund.  The  Conference 
Report  authorizes  the  Service  to  provide 
a  rule  for  natural  gas  supplier  refunds 
similar  to  the  rule  in  Rev.  Rul.  63-182. 
HJl.  Conf.  Rep.  No.  861.  98th  Cong.,  2d 
Sess.  875-876  (1984),  1984-3  C.B.  Vol.  2 
129-130. 

Commentators  have  argued  that,  in 
the  case  of  public  utility  refunds, 
econom'c  performance  should  not  be 
delayed  until  payment.  With  respect  to 
natural  gas  suppliers,  commentators 
have  pointed  to  the  legislative  history  in 
support  of  their  position.  In  the  case  of 
other  public  utility  refunds, 
commentators  have  argued  that  there  is 
no  reason  to  distinguish  between  natural 
gas  suppliers  and  other  pubUc  utilities. 

The  potential  for  mismatching  is 
present  for  all  payors  of  refunds,  and  the 
Service  and  the  Treasury  Department 
are  not  convinced  that  refunds  by  public 
utilities  should  be  treated  more 
favorably  than  refunds  by  other 
taxpayers.  However,  the  recurring  item 
exception  provides  relief  to  all  public 
utilities  where  refunds  are  paid  within  a 


reasonable  period  following  receipt  of 
the  related  income.  The  Service  and  the 
Treasury  Department  believe  the 
recurring  item  exception  carries  out  the 
legislative  intent  with  respect  to  public 
utility  rebates  without  creating 
inequities  in  the  treatnient  of  other 
rebates.  Therefore,  the  final  regulations 
do  not  provide  any  special  rules  for 
natural  gas  suppliers  or  other  public 
utilities. 

Insurance 

Section  1.461-4(g)(5)  of  the  proposed 
regulations  provides  that  if  the  liability 
of  the  taxpayer  arises  out  of  the 
provision  to  the  taxpayer  of  insurance, 
economic  performance  occurs  as 
payment  is  made  to  the  person  to  which 
the  liability  is  owed.  Several 
commentators  argued  that  insurance  is  a 
service  liability  and  that  economic 
performance  should  occiir  ratably  over 
the  term  of  the  insurance.  Other 
commentators  questioned  whether,  in 
the  case  of  insurance  premiums  that  are 
subject  to  adjustment  after  the  close  of 
the  taxable  year,  an  amount  paid  would 
be  treated  as  a  contingent  payment  and 
thereby  not  satisfy  economic 
performance.  The  final  regulations 
provide  that  "payment"  has  the  same 
meaning  as  it  has  for  taxpayers  using 
the  cash  receipts  and  disbursements 
method  of  accounting.  In  making  this 
determination,  the  law  applicable  at  the 
time  of  payment  is  applied.  See,  e.g.. 
Rev.  Rul.  83-66. 1983-1  C.B.  43.  which 
addresses  the  treatment  of  premiums 
based  on  the  best  actuarial  estimate  that 
are  subject  to  subsequent  refund. 
Moreover,  it  is  intended  that,  in 
determining  the  amount  of  the  liability 
with  respect  to  which  economic 
performance  has  occurred  during  the 
taxable  year,  a  taxpayer  that  has  made 
a  premium  payment  may  treat  economic 
performance  as  occurring  with  respect 
to  that  portion  of  the  taxpayer's  liability 
covered  by  the  payment  that  can  be 
computed  with  reasonable  accuracy. 
With  these  clarifications  in  the  term 
payment,  the  Service  and  the  Treasury 
Department  believe  payment  treatment 
provides  an  objective,  equitable,  and 
administrable  economic  performance 
rule  in  the  context  of  insurance 
habilities. 

Several  commentators  asked  that  the 
regulations  clarify  that  economic 
performance  occurs  when  a  taxpayer 
pays  an  insurance  premium  for 
insurance  to  cover  workers 
compensation  or  tort  liabilities.  The 
Service  believes  that  Example  8  of 
proposed  regulations  9  1.461-4(g)(8). 
which  is  retained  as  Example  6  in  the 
final  regulations,  adequately  addresses 
this  situation. 


St:vt'.-al  commentators  indicated  that 
Example  6  of  5  1.461-4(g)(8)  of  the 
proposed  rtgulations  might  suggest  thnl 
multi-period  insurance  liabiUties 
incurred  during  the  taxab'.t;  year  are 
currently  deductible.  Proposed 
regulation  section  1.461-l(aj(2i(i) 
provides  that  section  461(hj  and  the 
regulations  thereunder  merely  provide 
rules  for  determining  when  a  liability 
may  be  treated  as  incurred  under  the  all 
events  test.  Other  rules  determine  the 
manner  in  which  the  liability  is  taken 
into  account  for  Federal  income  tax 
purposes.  For  example,  a  liability  that 
relates  to  the  creation  of  an  asset  having 
a  useful  life  extending  substantially 
beyond  the  close  of  the  taxable  year  is 
taken  in!o  account  in  the  taxable  year 
incurred  through  rapitahzatior.  In  order 
to  avoid  confusion  concerning  multi- 
period  insurance  liabilities.  Example  6 
of  the  proposed  regulations  has  been 
removed  from  the  final  regulations. 
Other  examples  in  §  1.461-1[r)(8) 
illustrate  the  interaction  of  economic 
performance  with  the  capitalization 
provisions. 

Taxes 

The  regulations  provide  that  economic 
performance  for  a  tax  liability  occurs  as 
the  tax  is  paid  to  the  governmental 
authority  that  imposed  the  tax. 
Com.mentators  argued  that  the  lien  date 
or  assessment  date  should  be  retained 
as  the  time  economic  performance 
occurs  for  real  property  taxes. 

The  payment  rule  is  necessary  for  tax 
liabilities  because  a  prolonged  period 
may  elapse  between  the  lien  or 
assessment  date  and  the  date  the  taxes 
are  paid.  The  Service  and  the  Treasury 
Department  believe  that  in  these  cases 
treating  economic  perfonr.ance  as 
occurring  on  the  lien  or  assessment  date 
would  overstate  the  true  cost  of  the 
expense  and,  consequently,  fail  to 
implement  the  principles  of  economic 
performance.  Therefore,  the  final 
regulations  retain  payment  as  the  time 
economic  performance  occurs  for  real 
property  taxes. 

Commentators  suggested  that  the 
Service  provide  an  automatic  procedure 
for  making  an  election  under  section 
481(c)  to  ratably  accrue  real  property 
taxes.  The  Service  is  publishing  Rev. 
Proc.  92-28  in  1992-17  I.R.B.  (April  27, 
1992),  which  provides  a  simplified 
procedure  for  making  or  revoking  an 
election  under  section  46i(c)  for  a 
taxpayer's  first  taxable  year  beginning 
after  December  31,  1989,  December  31, 
1990,  or  December  31, 1991. 

Commentators  also  suggested  that  the 
ratable  accrual  rule  of  section  461(c)  be 
extended  to  personal  property  taxes. 
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The  Service  will  study  this  suggestion 
and  will  provide  further  guidance  if  it 
determines  that  the  rule  should  apply  to 
personal  property  taxes. 

Section  1.461-5(g)(6)(iii)(B)  of  the 
proposed  regulations  provides  that  m 
the  case  of  a  liability  of  a  taxpayer  for 
certain  taxes  that  are  imposed  by  the 
authority  of  any  foreign  country  or 
possession  of  the  United  States  and  that 
are  creditable  under  section  901. 
economic  performance  occurs  when  the 
requirements  of  the  all  events  test  other 
than  economic  performance  are  met. 
whether  or  not  the  taxpayer  elects  to 
credit  the  taxes  under  section  901.  One 
commentator  asked  that  this  rule  be 
extended  to  (1)  deductible  foreign  taxes 
that  are  noncreditable  under  section  901 
and  [2]  foreign  mcome  taxes  creditable 
by  treaty. 

Because  of  the  nature  of  deductible 
foreign  taxes  that  are  noncreditable 
under  section  901,  the  Service  and  the 
Treasury  Department  believe  that  an 
extension  of  the  rule  in  §  1.4C1- 
4(g](6)[iii)[B)  to  noncreditable  foreign 
taxes  is  inappropriate.  For  example,  a 
foreign  tax  may  be  noncreditable  under 
section  901  because  it  is  not  actually  an 
income  tax  under  United  States 
standards  but  a  levy  for  a  specific 
economic  benefit  [e.g.,  a  license  to 
extract  minerals).  As  to  foreign  taxes 
creditable  by  treaty,  the  Service  and  the 
Treasury  Department  believe  that  the 
rule  in  §  l,461-^(g)[6)(iii)(B)  applies  to 
tfiose  foreign  taxes  except  as  otherwise 
specifically  provided  by  the  terms  of  the 
applicable  treaty.  For  these  reasons,  the 
final  regulations  do  not  adopt  the 
commentator's  suggestion. 

Recurring  Item  Exception 

Election  to  Use  the  Recurring  Item 
Exception 

The  proposed  regulations  require  a 

taxpayer  electing  the  recurring  item 
exception  to  file  a  statement  identifying 
the  trade  or  business  and  the  types  of 
items  with  respect  to  which  the 
recurring  item  exception  is  to  be  used. 
Commentators  recommended  that  a 
taxpayer  be  allowed  to  use  the  recurring 
item  exception  without  filing  a 
statement.  The  final  regulations  adopt 
this  recommendation:  A  taxpayer  may 
adopt  the  recurring  item  exception  for 
the  first  taxable  year  beginning  after 
December  31, 1989,  December  31,  1990, 
or  December  31. 1991,  by  accounting  for 
items  under  the  recurring  item  method. 

Time  When  Economic  Performance 
Must  Occur 

To  qualify  for  recurring  item 
treatment,  section  461[h)(3){A)(ii) 
provides  that  economic  performance 


must  occur  within  the  shorter  of  a 
reasonable  period  after  the  close  of  the 
taxable  year  or  6^  months  after  the 
close  of  the  taxable  year.  The  proposed 
regulations  interpret  the  term 
'reasonable  period"  as  ending  on  the 
date  the  taxpayer  files  a  timely  return 
for  the  taxable  year.  Commentators 
objected  to  this  interpretation  and 
argued  that  recurring  item  treatment 
should  be  available  for  any  item 
otherwise  eligible  for  recurring  item 
treatment  if,  on  the  date  the  taxpayer 
files  its  income  tax  return  for  the 
taxable  year,  the  taxpayer  reasonably 
expects  economic  performance  to  occur 
within  8 '^2  months  after  the  end  of  the 
taxable  year.  If  economic  performance 
with  respect  to  the  item  does  not  occur 
within  8V2  m.onths  after  the  end  of  the 
taxable  year,  the  commentators 
recommended  that  the  regulations 
provide  that  the  taxpayer  file  an 
amended  return  to  take  the  item  into 
account  m  the  following  taxable  year. 

The  final  regulations  do  not  adopt  the 
commentators'  suggestion.  The  Service 
and  the  Treasury  Department  believe 
that  the  rule  in  the  proposed  regulations 
is  a  reasonable  interpretation  of  section 
461{h)(3)(A)[ii)  and  ensures  that 
taxpayers  deduct  only  items  otherwise 
eligible  for  the  recurring  item  exception. 
Without  this  rule,  a  taxpayer  might 
deduct  an  item  in  anticipation  of 
economic  performance  occurring  within 
8  4  m.onths  after  the  end  of  the  taxable 
year  and  fail  to  amend  the  return  if 
economic  performance  did  not  occur 
within  that  penod. 

Liabilities  Excluded  From  Recurring 
Item  Treatment 

Section  461fh)(3)(C)  provides  that  the 
recurring  item  exception  does  not  apply 
to  a  liability  arising  under  any  workers 
compensation  act  or  out  of  any  tort. 
Section  1  461-5[c)  of  the  proposed 
regulations  provides  that  in  addition  to 
these  liabilities,  the  recurring  item 
exception  does  not  apply  to  liabilities 
for  violation  of  law,  breach  of  contract, 
interest,  or  to  the  "other"  Uabilities  of 
S  1.461-4(g){7).  Commentators  objected 
to  the  proposed  regulations,  arguing  that 
no  liabilities  other  than  those  specified 
by  section  461(h)(3|iC)  may  be  excluded 
from  the  recurring  item  exception. 

The  Service  and  the  Treasury 
Department  believe  that  they  may 
properly  exercise  their  regulatory 
authority  to  provide  that  the  timing  of 
economic  performance  for  these 
payment  liabilities  is  determined 
without  regard  to  the  recurring  item 
exception.  (See  the  discussion  of  this 
regulatory  authority  in  Payment 
Liabilities  Generally,  Scope  of  the 
Rules.)  > 


Liabilities  for  violation  of  law  and 
breach  of  contract  are  excluded  from  the 
recurring  item  exception  because  they 
often  arise  from  facts  that  may  also  give 
rise  to  tort  liabilities.  Therefore,  it  may 
be  difficult  to  determine  whether  a 
payment  is  made  pursuant  to  a  liability 
arising  from  a  tort,  a  breach  of  contract, 
or  a  violation  of  law.  As  noted  above, 
section  461fh)[3)(C)  excludes  tort  and 
workers  compensation  liabilities  from 
the  recurring  item  exception.  Denying 
the  recurring  item  exception  for  all  four 
types  of  liabilities  provides  consistent 
tax  treatment  for  liabilities  arising  from 
similar  facts,  avoids  the  uncertainty 
associated  with  trying  to  determine  the 
specific  type  of  liabihty  giving  rise  to  the 
payment,  and  ensures  that  congressional 
intent  with  respect  to  the  treatment  of 
tort  and  workers  compensation 
liabilities  is  carried  out. 

Congressional  intent  that  economic 
performance  for  interest  occurs  with  the 
passage  of  time  is  carried  out  by 
denying  the  recurring  item  exception  for 
interest.  Furthermore,  the  Service  and 
the  Treasury  Department  believe  it  is 
not  appropriate  to  apply  the  recurring 
item  exception  to  "other"  liabilities 
without  first  identifying  these  liabilities. 
Nevertheless,  the  final  regulations 
provide  that  the  Service  may  issue 
alternative  or  additional  rules  by 
regulation,  revenue  procedure,  or 
revenue  ruling  concerning  the  "other" 
liabilities.  Accordingly,  the  final 
regulations  do  not  adopt  the 
commentators'  objection. 

Nuclear  Fuel  Disposal  Costs 

The  final  regulations  include  the 
continuing  fees  required  by  the  Nuclear 
Waste  Policy  Act  of  1982  among  the 
payment  Uabilities  that  automatically 
satisfy  the  matching  requirement  of  the 
recurring  item  exception. 

Estimated  Tax  and  the  Recurring  item 
Exception  ». 

One  commentator  requested  guidance 
concerning  when  an  item  that  accrues  in 
year  1  by  satisfying  the  recurring  item 
exception  in  year  2  should  be  taken  into 
account  for  purposes  of  the 
annualization  exception  to  the  estimated 
tax  payment  requirement  The  Service 
and  the  Treasury  Department  believe 
that  this  issue  is  more  appropriately 
addressed  in  guidance  issued  under 
section  6655  concerning  the 
annualization  exception  to  the  estimated 
tax  payment  requirement.  Accordingly, 
the  final  regulations  do  not  address  this 
issue. 
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Cut-Off  .Method  of  Change 

Commentators  asked  whether  a 
taxpayer  that  uses  the  cut-off  method  to 
change  its  method  of  accounting  for  an 
item  in  order  to  satisfy  the  economic 
performance  requirement  may  also  use 
the  cut-off  method  to  change  to  the 
reciirring  item  exception  with  respect  to 
the  item.  The  reguhtions  clarify  that 
when  a  taxpayer  uses  the  cul-off  method 
to  change  its  method  of  accounlmg  for 
an  item  in  order  to  satisfy  the  economic 
performance  requirement,  it  must  also 
use  that  method  to  change  to  the 
recurring  item  exception  for  the  item. 

Use  of  the  Rccurrng  Item  E.xception  for 
Open  Years 

The  propo-sed  regulations  provide  that 
if  a  taxpayer  has  inciirred  a  type  of 
liability  prior  to  its  first  taxable  year 
beginning  after  December  31. 1909,  the 
taxpayer  is  granted  the  Commissioner's 
consent  to  change  to  the  recurring  item 
exception  method  of  accounting  for  that 
type  of  liability,  but  only  for  its  first 
taxable  year  beginning  after  December 
31. 1989.  Commentators  questioned  the 
application  of  this  rule  in  the  case  of  a 
failure  to  properly  change  to  the 
recurring  item  exception  for  taxable 
years  beginning  before  January  1, 1990. 

In  response  to  these  questions,  the 
final  regulations  provide  that  any 
taxpayer  is  granted  consent  to  change  to 
the  recurring  item  exception  method  (or 
to  modify  a  previous  election  to  use  the 
recurring  item  exception  method)  for  the 
first  taxable  year  beginning  after 
December  31, 1991.  In  lieu  of  an  election 
statement  or  a  Form  3115,  the  final 
regulations  allow  taxpayers  to  change  to 
the  recurring  item  exception  method  (or 
to  modify  a  previous  election  to  use  the 
recurring  item  exception  method)  by 
accounting  for  the  item  under  the 
recurrinji  item  exception  method  on  the 
timely  filed  original  return  for  the  first 
taxable  year  beginning  after  December 
31. 1991.  This  change  in  method  may  be 
made  using  either  the  cut-off  method  or 
the  full-year  change  method  described  in 
§  1.461-7T.  A  taxpayer  that  wishes  to 
change  its  method  of  accounting  to  or 
from  the  recurring  item  exception 
method  for  subsequent  years,  must 
request  the  advance  consent  of  the 
Commissioner  pursuant  to  §  1.44&- 
l(e)(3)(i)  and  Rev.  Proc.  92-20. 1992-12 
I.R.B.  10  (March  23, 1992).  In  addition, 
rules  similar  to  those  for  the  first 
taxable  year  beginning  after  December 
31, 1991.  also  apply  for  the  first  taxable 
year  beginning  after  December  31. 1989. 
or  the  first  taxable  year  beginning  after 
Dc-cember  31, 1990,  where  the  taxpayer 
properly  used  the  recurring  item 
exception  method  on  its  original  return 


for  the  taxable  year  or  on  an  amended 
return  for  the  taxable  year,  provided  the 
amended  return  is  filed  on  or  before 
October  7, 1992. 

Qualified  Funds 

Under  section  468B,  payment  to  a 
designated  settlement  fund  constitutes 
economic  performance  in  the  case  of 
certain  tort  liabilities.  The  proposed 
regulations  extend  the  availability  of 
section  468B  treatment  to  certain  other 
payment  liabilities  by  providing  that  a 
payment  to  a  "qualified  fund" 
consititutes  economic  performance  in 
the  case  of  those  liabilities.  The  Service 
and  the  Treasury  Department  have 
addressed  the  issues  relating  to 
qualified  funds  in  the  proposed 
regulations  issued  under  section  468B. 
Therefore,  the  final  regulations  do  not 
include  rules  for  qualified  funds. 

Contested  Liabilities  and  461(f)  Funds 

The  proposed  regulations  provide 
rules  relating  to  the  taxation  of  amounts 
transferred  to  an  escrowee,  trustee,  or 
court  in  connection  with  a  contested 
liability  within  the  meaning  of  section 
461(f)  (i.e..  a  transfer  to  a  "461(f)  fund"). 
Commentators  provided  numerous 
comments  concerning  the  proposed 
regulations.  After  reviewing  these 
comments,  the  Service  and  the  Treasury 
Department  believe  it  is  appropriate  to 
address  economic  performance  for  461(f) 
funds  after  final  guidance  is  provided 
concerning  funds  under  section  468B. 
Therefore,  the  final  regulations  reserve 
the  treatment  of  461(f)  funds. 

Effective  Dates 

In  general,  the  final  regulations  apply 
to  liabilities  that  would,  under  the  law  in 
effect  before  the  enactment  of  section 
461(h).  be  allowable  as  a  deduction  or 
otherwise  incurred  after  July  18, 1984.  In 
the  case  of  certain  liabilities  that  require 
payment  to  another  person  in  order  for 
economic  performance  to  occur,  the 
regulations  apply  to  liabihties  that 
would,  but  for  the  enactment  of  section 
461(h),  be  allowable  as  a  deduction  or 
otherwise  incurred  for  taxable  years 
beginning  after  December  31, 1991. 

As  to  items  with  respect  to  which 
rules  are  not  expressly  provided  under 
section  461(h),  commentators  requested 
that  the  regulations  provide  guidance  for 
their  treatment  during  the  period  from 
the  effective  date  of  section  461(h)  to  the 
effective  date  of  the  section  461(h) 
regulations  ("the  gap  period").  In 
particular,  they  rei'uested  that  taxpayers 
be  allowed  to  rely  on  prior  rulings  to 
determine  the  time  at  which  an  item  is 
incurred.  If  there  is  no  ruling  addressing 
an  item,  commentators  requested  that 
taxpayers  be  allowed  to  determine  the 


!!-ne  at  which  the  item  is  incurred  usrng 
the  rules  of  the  all  events  test  without 
regard  to  economic  performance  or, 
alternatively,  using  the  payment  rules  in 
the  regulations. 

Unlike  its  treatment  of  most  new  Code 
sections,  Congress  indicated  that  in  the 
case  of  section  461(h).  taxpayers  could 
continue  to  rely  on  prior  rulings  and 
regulations  until  regulations  are  issued 
under  section  461(h).  However,  Congress 
also  indicated  that  taxpayer  reliance 
should  be  limited  to  these  instances  in 
which  the  rulings  and  regulations  are 
not  inconsistent  with  the  general 
principles  of  economic  performance  or 
with  the  exception  for  recurring  items 
that  is  in  the  Code.  Conference  Report  at 
876.  This  limitation  appears  in  the 
preamble  of  the  proposed  regulations. 
The  Service  and  the  Treasury 
Department  believe  that  the  language  of 
the  Conference  Report  provides  the  best 
guidance  concerning  treatment  of  items 
during  the  gap  period.  For  example,  in 
Notice  9(M>4,  1990-2  C.B.  347,  the 
Servicr  applied  this  guidance  to  the 
accrual  of  property  taxes.  Thus,  the  final 
regulations  do  not  adopt  the 
commentators*  request. 

Commentators  believed  that  the 
examination  restriction  of  section  4  of 
Rev.  Proc.  84-74. 1984-2  C  B  .736.  which 
precludes  a  taxpayer  that  has  been 
contacted  for  cx^minaMon  from  making 
certain  accounting  method  changes. 
should  not  apply  to  changes  under 
section  461(h).  Other  commentators 
recommended  that  the  final  regulations 
adopt  rules  similar  to  those  provided  in 
Rev.  Proc.  90-36, 1990-2  CB.  357.  Under 
Rev.  Proc.  90-35.  a  taxpayer  that  has 
been  contacted  for  exam.ination  is 
precluded  from  making  a  change  in 
m.ethod  of  accounting  only  if  the 
taxpayer  has  received  written 
notification  indicating  that  an 
adjustment  is  being  proposed  to  the 
method  of  accounting.  The  final 
regulations  do  not  contain  an 
exam.ination  restriction  for  accounting 
method  changes  under  the  regulations  to 
comply  with  the  long-term  contract 
rules,  the  payment  liability  rules,  or  the 
recurring  item  exception. 

Special  Analyses 

It  has  been  determined  that  these  final 
rules  are  not  major  rules  as  defined  in 
E.xecutive  Order  12291.  Thereforera 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6)  do  not  apply  to  these 
regulations,  and.  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
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required.  Pursuant  to  section  7805(f]  of 
the  Internal  Revenue  Code,  a  copy  of  the 
rules  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  or. 
their  impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Robert  M  Casey  and 
Linda  M.  Kroening  of  the  Office  of  Chief 
Counsel.  Internal  Revenue  Service. 
Other  personnel  from  the  Service  and 
Treasury  Department  also  participated 
in  their  development. 

List  of  Subjects 

28  CFR  1.61-1  through  1.67-41 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  1.261-1  through  1.289H-1T 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  I.44&-1  through  1.469-117 

Accounting.  Income  taxes.  Reporting 
and  recordkeeping  requirements. 

•Adoption  of  .\mendments  to  the 
Regulations 

Accordmgly,  26  CFR  part  1  is 

amended  as  follows: 

PART  1-INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31.  1953 

Paragrapii  1  The  authority  citation  for 

part  1  IS  amended  by  removing  the 
following  citation: 

Section  1.461-3T  also  issued  under  26 
U.S.C.  4ei(h). 

Par.  2.  The  authority  citation  for  part  1 
IS  further  amended  by  adding  the 
following  citations: 

Authority:  Sec.  7805,  68A  Stat.  917;  26 
U.S  C  :'805    *  •  • 
§  1.446-1  also  issued  under  26  U.S.C. 

461(h).  •  •  * 
§  1.461-1  also  issued  under  26  U.S.C.  461(h). 
§  1.461-2  also  issued  under  26  U.S.C.  461  (h) 
§  1.461-4  also  issued  under  26  U.S.C.  461[hl. 
§  1.4bl^;d)  also  issued  under  26  U.S.C.  460 

and  26  U.S  C.  461  (hj, 
§  1.461-5  also  issued  under  26  U.S.C.  461(h). 
§  1.461-6  also  issued  under  28  U.S.C.  461(h). 
§  1.461-7T  also  issued  under  26  U.S.C. 

461(h).  •  •  • 

Par.  3.  Section  1.61-3  is  amended  by 

addi.ng  a  new  sentence  at  the  end  of 

paragraph  (a)  to  read  as  follows: 

§1.61-3    Grots  Income  derived  trofn 

business. 

(cij  *   '   *  Thus,  for  example,  an 
amount  cannot  be  taken  into  account  in 
the  computation  rf  cost  of  goods  sold 
any  earlier  than  the  taxable  year  in 
which  economic  performance  occurs 
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with  respect  to  the  amount  (see  §  1,446- 
l'c){l)(ii)). 

*  *  •  •  ■ 

Par.  4.  Section  1  263(a}-l  is  amended 
by  adding  new  text  to  the  end  of 

paragraph  (b]  to  read  as  foHowo' 


§  1 -263(a)- 1 
general. 


Capltat  expenditures,  in 


(b)  *   '    ■  .Xri  amount  referred  to  in 
paragraph  (a)  of  this  section  is  a  capital 
expenditure  that  is  taken  into  account 
through  inclusion  in  inventory  costs  or  a 
charge  to  capital  accounts  or  basis  no 
earlier  than  the  taxable  year  during 
which  the  amount  is  inctirred  within  the 
meaning  of  §  1.446-l(c)(l)(ii).  Capital 
expenditures  are  subsequently 
recovered  through  depreciation, 
amortization,  cost  of  goods  sold,  as  an 
adjustment  to  basis,  or  otherwise,  at 
such  time  as  the  property  to  which  the 
amount  relates  is  used,  sold,  or 
otherwise  disposed  of  by  the  taxpayer, 
in  accordance  with  applicable  Code 
sections  and  guidance  published  by  the 
Secretary. 

•  •        •        *        * 

Par.  5.  Section  1.263A-1T  is  amended 
by  adding  a  new  sentence  to  the  end  of 
paragraph  {a)(5)(i)  to  read  as  follows: 

i;  1.263A-1T     Capitalization  and  inclusion  In 
inventory  costs  of  certain  expenses 
(temporary). 

(a)  •  •  • 

(5)  *   •   * 

(i)  *  *  *  However,  the  amount  of  any 
cost  required  to  be  capitalized  may  not 
be  included  in  inventory  or  charged  to 
capital  accounts  or  basis  beginning  any 
earlier  than  the  taxable  year  during 
which  the  amount  is  incurred  within  the 
meaning  of  §  i  44&-l(c)(l)(ii). 

•  .        .         .        , 

Par  6.  Section  1.446-1  is  amended  by 
revising  paragraph  (c)(l)(ii)  to  read  as 
follows; 

§  1.446-1  General  ru>e  tor  methods  ol 
accounting. 

•  •         •         •         • 

(c)  *  •  * 

(ii)  Accrual  method.  (A)  Generally, 
under  an  accrual  method,  income  is  to 
be  included  for  the  taxable  year  when 
all  the  events  have  occurred  that  fix  the 
right  to  receive  the  income  and  the 
amount  of  the  income  can  be  determined 
with  reasonable  accuracy.  Under  such  a 
method,  a  liability  is  incurred,  and 
generally  is  taken  into  account  for 
Federal  income  tax  purposes,  in  the 
taxable  year  in  which  all  the  events 
have  occurred  that  establish  the  fact  of 
the  liability,  the  amount  of  the  liability 
can  be  determined  with  reasonable 


accuracy,  and  economic  performance 
has  occurred  with  respect  to  the 
liability.  (See  paragraph  (a)(2)(iii)(A)  of 
§  1.461-1  few  examples  of  liabilities  that 
may  not  be  taken  into  account  until  after 
the  taxable  year  incurred,  and  see 
\%  1.461-4  through  1.461-6  for  rules 
relating  to  economic  performance.) 
Applicable  provisions  of  the  Code,  the 
Income  Tax  Regulations,  and  other 
guidance  published  by  the  Secretary 
prescribe  the  manner  in  which  a  liability 
that  has  been  incurred  is  taken  into 
account.  For  example,  section  162 
provides  that  a  deductible  liability 
generally  is  taken  into  account  in  the 
taxable  year  incurred  through  a 
deduction  from  gross  income.  As  a 
further  example,  under  section  263  or 
263A.  a  liability  that  relates  to  the 
creation  of  an  asset  having  a  useful  life 
extending  substantially  beyond  the 
close  of  the  taxable  year  is  taken  into 
account  in  the  taxable  year  incurred 
through  capitalization  (within  the 
meaning  of  9  1.263A-lT(a)(5)).  and  may 
later  affect  the  computation  of  taxable 
income  through  depreciation  or 
otherwise  over  a  period  including 
subsequent  taxable  years,  in  accordance 
with  applicable  Code  sections  and 
guidance  published  by  the  Secretary. 

(B)  The  term  "liability"  includes  any 
item  allowable  as  a  deduction,  cost,  or 
expense  for  Federal  income  tax 
purposes.  In  addition  to  allowable 
deductions,  the  term  includes  any 
amount  otherwise  allowable  as  a 
capitalized  cost,  as  a  cost  taken  into 
account  in  computing  cost  of  goods  sold, 
as  a  cost  allocable  to  a  long-term 
contract,  or  as  any  other  cost  or 
expense.  Thus,  for  example,  an  amount 
that  a  taxpayer  expends  or  will  expend 
for  capital  improvements  to  property 
must  be  incurred  before  the  taxpayer 
may  take  the  amount  into  account  in 
computing  its  basis  in  the  property.  The 
term  "liability"  is  not  limited  to  items  for 
which  a  legal  obligation  to  pay  exists  at 
the  time  of  payment  Thus,  for  example, 
amounts  prepaid  for  goods  or  services 
and  amounts  paid  without  a  legal 
obligation  to  do  so  may  not  be  taken 
into  account  by  an  accrual  basis 
taxpayer  any  earlier  than  the  taxable 
year  in  which  those  amounts  are 
incurred. 

(C)  No  method  of  accounting  is 
acceptable  unless,  in  the  opinion  of  the 
Commissioner,  it  clearly  reflects  income. 
The  method  used  by  the  taxpayer  in 
determining  when  income  is  to  be 
accounted  for  will  generally  be 
acceptable  if  it  accords  with  generally 
accepted  accounting  principles,  is 
consistently  used  by  the  taxpayer  from 
year  to  year,  and  is  consistent  with  the 
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Income  Tax  Regulations.  For  example,  a 
taxpayer  engaged  in  a  manufacturing 
business  may  account  for  sales  of  the 
taxpayer's  product  when  the  goods  are 
shipped,  when  the  product  is  delivered 
or  accepted,  or  when  title  to  the  goods 
passes  to  the  customers,  whether  or  not 
billed,  depending  on  the  method 
regularly  employed  in  keeping  the 
taxpayer's  books. 
.        .        •        *        *  I 

Par.  7.  Section  1.451-3  is  amended  by 
adding  a  new  paragraph  (a)  (8)  to  read 
as  follows: 

§  I  451-3     Long-te'"-'  cc- tracts 

(a)  -   •   ' 

(8)  Incurred.  For  purposes  of  this 
section,  the  term  "incurred"  has  the 
same  meaning  as  in  §  1.446-l(c)(l)(ii). 
.         •        •        •        • 

Par.  8.  News  §  1.461-0  is  added  to 

read  as  follows' 

§  1.461-0    Table  of  contents. 

This  section  lists  the  captions  that 
appear  in  the  regulations  under  section 
461  of  the  Internal  Revenue  Code. 

§  1.461-1    General  Rule  for  Taxable  Year  of 
Deduction  i 

(a)  General  rule. 

(1)  Taxpayer  using  cash  receipts  and 
disbursements  method. 

(2)  Taxpayer  using  an  accrual  method. 

(3)  Effect  in  current  taxable  year  of 
improperly  accounting  for  a  liability  in  a 
prior  taxable  year. 

(4)  Deductions  attributable  to  certain 
foreign  income. 

(b)  Special  rule  in  case  of  death. 

(c)  Accrual  of  real  property  taxes. 
(1)  In  general. 

[2]  Special  rules. 

(3)  When  election  may  be  made. 

(4)  Binding  effect  of  election. 

(5)  Apportionment  of  taxes  on  real  property 
between  seller  and  purchaser. 

(6)  Examples. 

(d)  Limitation  on  acceleration  of  accrual  of 

taxes. 

(e)  Dividends  or  interest  paid  by  certain 

savings  institutions  on  certain  deposits 
or  withdrawable  accounts. 

(1)  Deduction  not  allowable. 

(2)  Computation  of  amounts  not  allowed  as 
a  deduction. 

(3)  When  amounts  allowable. 

§  1.461-2    Contested  Liabilities 

(a)  General  rule. 

(1)  Taxable  year  of  deduction. 

(2)  Exception. 

(3)  Refunds  includible  in  gross  income. 

(4)  Elxamples. 

(5)  Liabilities  described  in  paragraph  (g)  of 
S  1.461-4.  [Reserved] 

(b)  Contest  of  asserted  liability. 

(1)  Asserted  liability.' 

(2)  Definition  of  the  term  "contest." 

(3)  Example. 

(c)  Transfer  to  provide  for  the  satisfaction  of 

an  asserted  liability. 


(1)  In  general. 

(2)  Examples. 

(d)  Contest  exists  after  transfer. 

(e)  Deduction  otherwise  allowed. 

(1)  In  general. 

(2)  Example. 

(f)  Treatment  of  money  or  property 

transferred  to  an  escrowec,  trustee,  or 
court  and  treatment  of  any  income 
attributable  thereto.  [Reserved) 

(g)  Effective  dates. 

§  1.461-3    Prepaid  Interest  [Reserved] 
§  1.461-4    Economic  Performance 

(a)  Introduction. 

(1)  In  general. 

(2)  Overview. 

(b)  Exceptions  to  the  economic  performance 

requirement. 

(c)  Definitions. 

(1)  Liability. 

(2)  Payment. 

(d)  Liabilities  arising  out  of  the  provision  of 

services,  property,  or  the  use  of  property. 

(1)  In  general. 

(2)  Services  or  property  provided  to  the 
taxpayer. 

(3)  Use  of  property  provided  to  the 
taxpayer. 

(4)  Services  or  property  provided  by  the 
taxpayer. 

(5)  Liabilities  that  are  assumed  in 
connection  with  the  sale  of  a  trade  or 
business. 

(6)  Rules  relating  to  the  provision  of 
services  or  property  to  a  taxpayer. 

(7)  Examples. 

(e)  Interest. 

jf}  Timing  of  deductions  from  notional 
principal  contracts.  [Reserved) 

(g)  Certain  habilities  for  which  payment  is 
economic  performance. 

(1)  In  general. 

(2)  Liabilities  arising  under  a  workers 
compensation  act  or  out  of  any  tort, 
breach  of  contract,  or  violation  of  law. 

(3)  Rebates  and  refunds. 

(4)  Awards,  prizes,  and  jackpots. 

(5)  Insurance,  warranty,  and  service 
contracts. 

(6)  Taxes. 

(7)  Other  liabilities. 

(8)  Examples. 

(h)  Liabilities  arising  under  the  Nuclear 

Waste  Policy  Act  of  1982. 
(i)  [Reserved] 

(j)  Contingent  liabilities.  [Reserved] 
(k)  Special  effective  dates. 

(1)  In  general. 

(2)  Long-term  contracts. 

(3)  Payment  liabilities. 
(1)  [Reserved) 

(m)  Change  in  method  of  accounting  required 
by  this  section. 

(1)  In  general. 

(2)  Change  in  method  of  accounting  for 
long-term  contracts  and  payment 
liabilities. 

§  1.461-5    Recurring  Item  Exception 

(a)  In  general. 

(b)  Requirements  for  use  of  the  exception. 

(1)  General  rule. 

(2)  Amended  returns. 

(3)  Liabilities  that  are  recurring  in  nature. 

(4)  Materiality  requirement. 


[5)  Matching  requirement. 

(c)  Types  of  liabilities  not  eligible  for 

treatment  under  the  recurring  item 
exception. 

(d)  Time  and  manner  of  adopting  the 

recurring  item  exception. 

(1)  In  general. 

(2)  Change  to  the  recurring  item  exception 
method  for  the  first  taxable  year 
beginning  after  December  31, 1991. 

(3)  Retroactive  change  to  the  recurring  item 
exception  method. 

(e)  Examples. 

§  1.461-6    Economic  Performance  When 
Certain  Liabilities  are  Assigned  or  are 
Extinguished  by  the  Establishment  of  a  Fund 

(a)  Qualified  assignments  of  certain  personal 

injury  liabilities  under  section  130. 

(b)  Section  468B. 

(c)  Payments  to  other  funds  or  persons  that 

constitute  economic  performance. 
[Reserved] 

(d)  Effective  dates. 

§  1.461-7T    Questions  and  answers  relating 
to  the  effective  dates  of  section  461  (h). 

Par.  9.  Section  1.461-1  is  amended  by 

revising  paragraph  (a)(2)  and  the 
heading  and  text  of  paragraph  (a)(3)  to 
read  as  follows: 

§  1  46 1  - 1     General  rule  for  taxable  year  of 
deduction, 

(aj-    *    • 

(2)  Taxpayer  usmg  an  accrual 
method— {i]  In  General.  Under  an 
accrual  method  of  accounting,  a  liability 
(as  defined  in  §  l,446-l(c)(l)(ii)(B))  is 
incurred,  and  generally  is  taken  into 
account  for  Federal  income  tax 
purposes,  in  the  taxable  year  in  which 
all  the  events  have  occurred  that 
establish  the  fact  of  the  liability,  the 
amount  of  the  liability  can  be 
determined  with  reasonable  accuracy, 
and  economic  performance  has  occurred 
with  respect  to  the  liability.  (See 
paragraph  (a)(2)(iii](A)  of  this  section  for 
examples  of  liabilities  that  may  not  be 
taken  into  account  until  a  taxable  year 
subsequent  to  the  taxable  year  incurred, 
and  see  §§  1  461-4  through  1,461-6  for 
rules  relating  to  economic  performance.) 
Applicable  provisions  of  the  Code,  the 
Income  Tax  Regulations,  and  other 
guidance  published  by  the  Secretary 
prescribe  the  manner  m  which  a  liability 
that  has  been  incurred  is  taken  into 
account.  For  example,  section  162 
provides  that  the  deductible  liability 
generally  is  taken  into  account  in  the 
taxable  year  incurred  through  a 
deduction  from  gross  income.  As  a 
further  example,  under  section  263  oi 
263A,  a  liability  that  relates  to  the 
creation  of  an  asset  having  a  useful  life 
extending  substantially  beyond  the 
close  of  the  taxable  year  is  taken  into 
account  in  the  taxable  year  incurred 
through  capitalization  (within  the 
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meaning  of  5  1.263A-lT(a)(5]),  and  may 
later  affect  the  computation  of  taxable 
income  through  depreciation  or 
otherwise  over  a  period  including 
subsequent  taxable  years,  in  accordanci; 
With  applicable  Code  sections  and 
guidance  published  by  the  Secretary. 
The  principles  of  this  paragraph  {a]{2) 
also  apply  in  the  calculation  of  earnings 
and  profits  and  acrurr'.ulrifpd  earnings 
and  profits 

(ii)  Uncertainty  as  to  the  amount  of  a 
liability.  While  no  liability  shall  be 
taken  into  account  before  economic 
performance  and  all  of  the  events  that 
fix  the  liability  have  occurred,  the  fac! 
that  the  exact  amount  of  the  liability 
cannot  be  determined  does  not  prevent 
a  taxpayer  from  taking  into  account  that 
portion  of  the  amount  of  the  liability 
which  can  be  computed  with  reasonable 
accuracy  withm  the  taxable  year.  For 
example,  A  renders  services  to  B  daring 
the  taxable  year  for  which  A  charges 
$10,000.  B  admits  a  liability  to  A  for 
Sf:  000  but  contests  the  remainder  B  nia> 
take  into  account  only  $6,000  as  an 
expense  for  the  taxable  year  in  which 
the  services  were  rendered 

(lii)  Alternative  tirrmg  r:.irs  (A!  If 
any  provision  of  the  Code  requires  a 
liability  to  be  taken  into  account  in  a 
taxable  year  later  than  the  taxable  year 
provided  in  paragraph  (a)(2!(i)  of  this 
section,  the  liability  is  taken  into 
account  as  prescribed  in  that  Code 
provision.  See,  for  example,  section  267 
(transactions  between  related  parties] 
and  section  484  (farrr.ing  syndicates) 

(B)  If  the  liability  of  a  taxpayer  is 
subject  to  section  165  (losses),  section 
170  (charitable  contributions),  section 
192  (black  lung  benefit  trusts),  section 
194A  (employer  liabihty  trusts),  section 
4f>8  (mining  and  solid  waste  disposal 
reclamation  and  closing  costs),  or 
section  468A(a)  (certain  nuclear 
decommissioning  costs),  the  habilily  is 
taken  into  account  as  determined  under 
that  section  and  not  under  section  461  or 
the  regulations  thereunder. 

(C)  Section  461  and  the  regulations 
thereunder  do  not  apply  to  any  amount 
allowable  under  a  provision  of  the  Code 
as  a  deduction  for  a  reserve  for 
estimated  expenses. 

(Dj  Except  as  otherwise  provided  in 
any  Internal  Revenue  regulations, 
revenue  procedure,  or  revenue  ruling. 
the  econom.ic  performance  requirement 
of  section  461(h)  and  the  regulations 
thereunder  is  satisfied  to  the  extent  that 
any  amount  is  otherwise  deductible 
under  section  404  (employer 
contributions  to  a  plan  of  deferred 
compensation),  section  404A  (certain 
foreign  deferred  compensation  plans),  or 
section  419  (welfare  benefit  funds).  See 
§  1  4fil-4(dl{2)(iii). 


(3)  Effect  in  current  taxable  year  of 
irr.properly  accounting  for  a  liability  in 
a  prior  taxable  year.  Each  year's  return 
should  be  complete  in  itself,  and 
taxpayers  shall  ascertain  the  facts 
necessary  to  make  a  correct  return.  The 
expenses,  liabilities,  or  loss  of  one  year 
generally  cannot  be  used  to  reduce  the 
income  of  a  subsequent  year.  A 
tdxpayrr  may  not  take  into  account  in  a 
return  for  a  subsequent  taxable  year 
liabilities  that,  under  the  taxpayer's 
method  of  accounting,  should  have  been 
taken  into  account  in  a  prior  taxable 
year  If  a  taxpayer  ascertains  that  a 
liability  should  have  been  taken  into 
account  in  a  prior  taxable  year,  the 
taxpayer  should,  if  within  the  period  of 
limitation,  file  a  claim  for  credit  or 
refund  of  any  overpayment  of  tax 
arising  therefrom.  Similarly,  if  a 
taxpayer  ascertains  that  a  liability  was 
i.Tiproperly  taken  into  account  in  a  prior 
taxable  year,  the  taxpayer  should,  if 
within  the  penod  of  limitation,  file  an 
amended  return  and  pay  any  additional 
tax  due  However  except  as  provided  in 
section  905{c)  and  the  regulations 
thereunder,  if  a  habihty  is  properly 
taken  into  account  in  an  amount  based 
on  a  computation  made  with  reasonable 
accuracy  and  the  exact  amount  of  the 
liability  is  subsequently  determined  in  a 
later  taxable  year,  the  difference,  if  any, 
between  such  amounts  shall  be  taken 
into  account  for  the  later  taxable  year. 

•  t  *  *  • 

Par.  10.  Section  1.461-2  is  amended  by 

revising  the  heading,  adding  and 
reserving  a  new  paragraph  (a)(5). 
removing  paragraphs  (fj-  (g)'  ^nd  (h). 
adding  and  reserving  a  new  paragraph 
(f).  and  adding  new  paragraph  (g)  to 
read  as  follows: 

§  1.461-2    Contested  liabilities 

(a)-   •    • 

(5)  Liabilities  described  in  paragraph 
(g)  of§  1.461-4.  [Reserved! 

(f)  Treatment  of  money  or  property 
transferred  to  an  escrowee,  trustee,  or 
court  and  treatment  of  any  income 
attributable  thereto,  [Reserved] 

(g)  Effective  dates.  Paragraphs  (a) 
through  (ej  of  this  section  apply  to 
transfers  of  money  or  property  made  in 
taxable  years  beginning  after  December 
31.  1953,  and  ending  after  August  16. 
1954. 

§  1.461-3T  fRedesJgneted  *9  ?  1  4617T) 

§  1  461(h>-4T    [Removed] 

Par.  11.  Sections  1  461-3T  is 

redesignated  as  §  1  461-7T. 

§  1.461(tiMT    [Removed] 

Par.  12.  Section  1.461(h)-4T  is 
removed. 


Par  13  Section  1.461-3  is  added  and 
reserved  and  {{  1.461-4  through  1.461-6 

are  added  to  read  as  follows- 

t  '  461. ,3     Prepaid  Intefett  ;  Reserved) 

§  V461-4     £cor»om>c  perlormarice. 

(a)  Introduction — (1)  In  general.  For 
purposes  of  determining  whether  an 
accrual  basis  taxpayer  can  treat  the 
amount  of  any  liability  (as  defined  in 

S  1.446-l(c)(l)(ii)(B))  as  incurred,  the  all 
events  test  is  not  treated  as  met  any 
earlier  than  the  taxable  year  in  which 
economic  performance  occurs  with 
respect  to  the  liability. 

(2)  Overview.  Paragraph  (b)  of  this 
section  lists  exceptions  to  the  economic 
performance  requirement.  Paragraph  (c) 
of  this  section  provides  cross-references 
to  the  definitions  of  certain  terms  for 
purposes  of  section  461  fh)  and  the 
regulations  thereunder.  Paragraphs  (d) 
through  (m)  of  this  section  and  S  1461-6 
provide  rules  for  determining  when 
economic  performance  occurs.  Section 
1.461-5  provides  rules  relating  to  an 
exception  under  which  certain  recurring 
items  may  be  incurred  for  the  taxable 
year  before  the  year  during  which 
economic  performance  occurs. 

(b)  Exceptions  to  the  economic 
performance  requirement.  Paragraph 
(a)(2)(iii)(B)  of  S  1461-1  provides 
examples  of  liabilities  that  are  taken 
into  account  under  rules  that  operate 
without  regard  to  the  all  events  test 
(including  economic  performance). 

(c)  Definitions.  The  following  cross- 
references  identify  certain  terms  defined 
for  purposes  of  section  461(h)  and  the 
regulations  thereunder 

(1)  Liability.  See  paragraph 
(c)(l)(ii)(B)d  of  S  1.446-1  for  the 
definition  of  "liability." 

(2)  Payment.  See  paragraph  (g)(l)(ii) 
of  this  section  for  the  definition  of 
"payment." 

(d)  Liabilities  arising  out  of  the 
provision  of  services,  property,  or  the 
use  of  property — (1)  In  general.  The 
principles  of  this  paragraph  (d) 
determine  when  economic  performance 
occurs  with  respect  to  liabilities  arising 
out  of  the  performance  of  services,  the 
transfer  of  property,  or  the  use  of 
property.  This  paragraph  (d)  does  not 
apply  to  liabilities  described  in 
paragraph  (e)  (relating  to  interest 
expense)  or  paragraph  (g)  (relating  to 
breach  of  contract,  workers 
compensation,  tort,  etc.)  of  this  section. 
In  addition,  except  as  otherwise 
provided  in  Internal  Revenue 
regulations,  revenue  procedures,  or 
revenue  rulings  this  paragraph  (d)  does 
not  apply  to  amounts  paid  pursuant  to  a 
notional  principal  contract.  The 
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Commissioner  may  provide  additional 
rules  in  regulations,  revenue  procedures, 
or  revenue  rulings  concerning  the  time 
at  which  economic  performance  occurs 
for  items  described  in  this  paragraph  (d). 

(2)  Services  or  property  provided  to 
the  Taxpayer— [i]  In  general.  Except  as 
otherwise  provided  in  paragraph  (d)(5) 
of  this  section,  if  the  liability  of  a 
taxpayer  arises  out  of  the  providing  of 
services  or  property  to  the  taxpayer  by 
another  person,  economic  performance 
occurs  as  the  services  or  property  is 
provided. 

(ii)  Long-term  contracts.  In- the  case  of 
any  liability  of  a  taxpayer  described  in 
paragraph  (d)(2)(i)  of  this  section  that  is 
an  expense  attributable  to  a  long-term 
contract  with  respect  to  which  the 
taxpayer  uses  the  percentage  of 
completion  method,  economic 
performance  occurs — 

(A)  As  the  services  or  property  is 
provided:  or.  if  earlier, 

(B)  As  the  taxpayer  makes  payment 
(as  defined  in  paragraph  (g)(l)(ii)  of  this 
section)  in  satisfaction  of  the  liability  to 
the  person  providing  the  services  or 
property.  See  paragraph  {k)(2)  of  this 
section  for  the  effective  date  of  this 
paragraph  (d)(2)(ii). 

(iii)  Employee  benefits — (A)  In 
general.  Except  as  otherwise  provided  in 
any  Internal  Revenue  regulation, 
revenue  procedure,  or  revenue  ruling, 
the  economic  performance  requirement 
is  satisfied  to  the  extent  that  any 
amount  is  otherwise  deductible  under 
section  404  (employer  contributions  to  a 
plan  of  deferred  compensation),  section 
404A  (certain  foreign  deferred 
compensation  plans),  and  section  419 
(welfare  benefit  funds).  See  §  1.461- 
l(a)(2)(iii)(D). 

(B)  Property  transferred  in  connection 
with  performance  of  services. 
[Reserved) 

(iv)  Cross-refe'rences.  See  Examples  4 
through  6  of  paragraph  (d)(7)  of  this 
section.  See  paragraph  (d)(6)  of  this 
section  for  rules  relating  to  when  a 
taxpayer  may  treat  services  or  property 
as  provided  to  the  taxpayer. 

(3)  Use  of  property  provided  to  the 
taxpayer— [x]  In  general.  Except  as 
otherwise  provided  in  this  paragraph 
(d)(3)d  and  paragraph  (d)(5)  of  this 
section,  if  the  liability  of  a  taxpayer 
arises  out  of  the  use  of  property  by  the 
taxpayer,  economic  performance  occurs 
ratably  over  the  period  of  time  the 
taxpayer  is  entitled  to  the  use  of  the 
property  (taking  into  account  any 
reasonably  expected  renewal  periods 
when  necessary  to  carry  out  the 
purposes  of  section  461(h)).  See 
Examples  8  through  9  of  paragraph  (d)(7) 
of  this  section. 


(ii)  Exceptions.  If  the  liability  of  a 
taxpayer  arises  out  of  the  use  of 
property  by  the  taxpayer  and  all  or  a 
portion  of  the  liability  is  determined  by 
reference  to  the  frequency  or  volume  of 
use  of  the  property  or  the  income  from 
the  property,  economic  performance 
occurs  for  the  portion  of  the  liability 
determined  by  reference  to  the 
frequency  or  volume  of  use  of  the 
property  or  the  income  from  the 
property  as  the  taxpayer  uses  the 
property  or  includes  income  from  the 
property.  See  Examples  8  and  9  of 
paragraph  (d)(7)  of  this  section.  This 
paragraph  (d)(3)(ii)  shall  not  apply  if  the 
District  Director  determines,  that  based 
on  the  substance  of  the  transaction,  the 
liability  of  the  taxpayer  for  use  of  the 
property  is  more  appropriately 
measured  ratably  over  the  period  of 
time  the  taxpayer  is  entitled  to  the  use 
of  the  property. 

(4)  Services  or  property  provided  by 
the  taxpayer — (i)  In  general.  Except  as 
otherwise  provided  in  paragraph  (d)(5) 
of  this  section,  if  the  liability  of  a 
taxpayer  requires  the  taxpayer  to 
provide  services  for  property  to  another 
person,  economic  performance  occurs  as 
the  taxpayer  incurs  costs  (within  the 
meaning  of  §  1.446-l(c)(l)(ii))  in 
connection  with  the  satisfaction  of  the 
liability.  See  Examples  1  through  3  of 
paragraph  (d)(7)  of  this  section. 

(ii)  Barter  transactions.  If  the  liability 
of  a  taxpayer  requires  the  taxpayer  to 
provide  services,  property,  or  the  use  of 
property,  and  arises  out  of  the  use  of 
property  by  the  taxpayer,  or  out  of  the 
provision  of  services  or  property  to  the 
taxpayer  by  another  person,  economic 
performance  occurs  to  the  extent  of  the 
lesser  of — 

(A)  The  cumulative  extent  to  which 
the  taxpayer  incurs  costs  (within  the 
meaning  of  S  1.446-l(c)(l)(ii))  in 
connection  with  its  liability  to  provide 
the  services  of  property;  or 

(B)  The  cumulative  extent  to  which 
the  services  or  property  is  provided  to 
the  taxpayer. 

(5)  Liabilities  that  are  assumed  in 
connection  with  the  sale  of  a  trade  or 
business — {;")  In  general.  If,  in 
connection  with  the  sale  or  exchange  of 
a  trade  or  business  by  a  taxpayer,  the 
purchaser  expressly  assumes  a  hability 
arising  out  of  the  trade  or  business  that 
the  taxpayer  but  for  the  economic 
performance  requirement  would  have 
been  entitled  to  incur  as  of  the  date  of 
the  sale,  economic  performance  with 
respect  to  that  liability  occurs  as  the 
amount  of  the  liability  is  properly 
included  in  the  amount  realized  on  the 
transaction  by  the  taxpayer.  See 
§  1.1001-2  for  rules  relating  to  the 
inclusion  in  amount  realized  from  a 


discharge  of  liabilities  resulting  from  a 
sale  or  exchange. 

[if]  Trade  or  business.  For  purposes  of 
this  paragraph  (d](5l.  a  trade  or  business 
is  a  specific  group  of  activities  carried 
on  by  the  taxpayer  for  the  purpose  of 
earning  income  or  profit  if  every 
operation  that  is  necessary  to  the 
process  of  earning  income  or  profit  is 
included  in  the  group.  Thus,  for  example, 
the  group  of  activities  generally  must 
include  the  collection  of  income  and  the 
payment  of  expenses. 

[Hi)  Tax  avoidance.  This  paragraph 
(d)(5)  does  not  apply  if  the  District 
Director  determines  that  tax  avoidance 
is  one  of  the  taxpayers  principal 
purposes  for  the  sale  or  exchange. 

(6)  Rules  relating  to  the  provision  of 
services  or  property  to  a  taxpayer  The 
following  rules  apply  for  purposes  of 
this  paragraph  (d!: 

(i)  Services  or  property  provided  to  a 
taxpayer  include  services  or  property 
provided  to  another  person  at  the 
direction  of  the  taxpayer. 

(ii)  A  taxpayer  is  permitted  to  treat 
services  or  property  as  provided  to  the 
taxpayer  as  the  taxpayer  makes 
payment  to  the  person  providing  the 
services  or  property  (as  defined  in 
paragraph  (g){l)(ii)  of  this  section),  if  the 
taxpayer  can  reasonably  expect  the 
person  to  provide  the  services  or 
property  within  SVi  months  after  the 
date  of  payment. 

(iii)  A  taxpayer  is  permitted  to  treat 
property  as  provided  to  the  taxpayer 
when  the  property  is  delivered  or 
accepted,  or  when  title  to  the  property 
passes.  The  method  used  by  the 
taxpayer  to  determine  when  property  is 
provided  is  a  method  of  accounting  that 
must  comply  with  the  rules  of  §  1.446- 
1(e).  Thus,  the  method  of  determining 
when  property  is  provided  must  be  used 
consistently  from  year  to  year,  and 
cannot  be  changed  without  the  consent 
of  the  Commissioner. 

(iv)  If  different  services  or  items  of 
property  are  required  to  be  provided  to 
a  taxpayer  under  a  single  contract  or 
agreement,  economic  performance 
generally  occurs  over  the  time  each 
service  is  provided  and  as  each  item  of 
property  is  provided.  However,  if  a 
service  or  item  of  property  to  be 
provided  to  the  taxpayer  is  incidental  to 
other  services  or  property  to  be 
provided  under  a  contract  or  agreement, 
the  taxpayer  is  not  required  to  allocate 
any  portion  of  the  total  contract  price  to 
the  incidental  service  or  property.  For 
purposes  of  this  paragraph  (d){6)(iv), 
services  or  property  is  treated  as 
incidental  only  if — 

(A)  The  cost  of  the  services  or 
property  is  treated  on  the  taxpayer's 
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books  and  records  as  part  of  the  cost  of 
the  other  services  or  property  provided 
under  the  contract;  and 

(B)  The  aggregate  cost  of  the  services 
or  property  does  not  exceed  10  percent 
of  the  total  contract  price. 

(7)  Examples.  The  following  examples 
illustrate  the  principles  of  this  paragraph 
(d).  For  purposes  of  these  examples,  it  is 
assumed  that  the  requirements  of  the  all 
events  test  other  than  economic 
performance  have  been  met,  and  that 
the  recurring  item  exception  is  not  used 

Example  I.  Sen-ices  or  property  provided 
by  the  taxpayer  (i)  X  corporation,  a  calendar 
year,  accrual  method  taxpayer,  is  an  oil 
company  During  .March  1990,  X  enters  into 

an  nil  and  gas  lease  with  Y  In  November 
1990,  X  installs  a  platform  and  commences 
drilling  The  lease  obligates  X  to  remove  its 
offshore  platform  and  well  fixtures  upon 
abandonment  of  the  well  or  termination  of 
the  lease.  During  1998.  X  removes  the 
platform  and  well  fixtures  at  a  cost  of 
S200.000. 

(ii)  Under  paragraph  (d)f4)(i)  of  this  section. 
economic  performance  with  respect  to  X's 
habihty  to  remove  the  offshore  platform  and 
well  fixtures  occurs  as  X  incurs  costs  in 
connection  with  that  liability  X  incurs  these 
costs  in  1998  as,  for  example.  X  s  employees 
provide  X  with  removal  services  (see 
paragraph  (dl!2)  of  this  section). 
Consequently,  X  incurs  $200,000  for  the  1998 
taxable  year  Alternatively,  assume  that 
during  1990  X  pays  Z  $1,:«,000  to  remove  the 
platform  and  fixtures,  and  that  Z  performs 
these  removal  services  in  1998,  Lender 
paragraph  (d)(2)  of  this  section.  X  does  not 
incur  this  cost  until  Z  performs  the  services. 
Thus,  economic  performance  with  respect  to 
the  Si  30.000  X  pays  Z  occurs  in  1998. 

Example  2.  Services  or  property  provided 
by  the  taxpayer  (i)  W  corporation,  a 
calendar  year,  accrual  method  taxpayer,  sells 
tractors  under  a  three-year  warranty  that 
obligates  W  to  make  any  reasonable  repairs 
to  each  tractor  it  sells.  During  1990.  W  sells 
ten  tractors  In  1992  W  repairs,  at  a  cost  of 
S5.000,  two  tractors  sold  dunng  1990. 

(ii)  Under  paragraph  (d)(4)(i)  of  this  section, 
economic  performance  with  respect  to  W's 
liability  to  perform  services  under  the 
warranty  occurs  as  W  incurs  costs  in 
connection  with  that  liability.  W  incurs  these 
costs  in  1992  as,  for  example,  replacement 
parts  are  provided  to  W  (see  paragraph  (d)(2) 
of  this  section)  Consequensly.  $5,000  is 
incurred  by  W  for  the  1992  taxable  year 

Example  3.  Ser\ices  or  property  provided 
by  the  taxpayer:  Long-term  contracts,  (i)  W 
corporation,  a  calendar  year,  accrual  method 
taxpayer,  manufactures  machine  tool 
equipment.  In  November  1992,  W  contracts  to 
provide  X  corporation  with  certain 
equipment.  The  contract  is  not  a  long-term 
contract  under  section  460  or  §  i  451-3  In 
1992,  W  pays  Z  corporaUon  $50,0(W  to  lease 
from  Z,  for  the  one-year  period  beginning  on 
ianuary  1,  1993,  testing  equipment  to  perform 
quality  control  tests  required  by  the 
agreement  with  X.  In  1992  pursuant  to  the 
terms  of  a  contract,  W  pays  Y  corporation 
SlOO.OOO  for  certain  parts  necessary  to 


manufacture  the  equipment.  The  parts  are 
provided  to  W  in  1993  W  s  employees 
provide  W  with  services  necessary  to 
manufacture  the  equipment  during  1993.  for 
which  W  pays  $150,000  in  1993. 

(n)  Under  paragraph  {d){4)  of  this  section. 
economic  performance  with  respect  to  W's 
liability  to  provide  the  equipment  to  X  occurs 
as  W  incurs  costs  in  connection  with  that 
liability.  W  incurs  these  costs  during  1993,  as 
ser\ices,  property,  and  the  use  of  property 
necessary  to  manufacture  the  equipment  are 
provided  to  W  (see  paragraphs  (d)(2)  and 
(d)(3)  of  this  section).  Thus,  $300,000  is 
incurred  by  W  for  the  1993  taxable  year.  See 
section  283A  and  the  regulations  thereunder 
for  rules  relating  to  the  capitalization  and 
inclusion  in  inventory  of  these  incurred  costs 

fiii)  Alternatively,  assume  that  the 
agreement  with  X  is  a  long-term  contract  as 
defined  in  section  460(f].  and  that  W  takes 
into  account  all  items  with  respect  to  such 
contracts  under  the  percentage  of  completion 
method  as  described  in  section  460(b)(1). 
Under  paragraph  (d)(2)(ii)  of  this  section,  the 
$100,000  W  pays  in  1992  for  parts  is  incurred 
for  the  1992  taxable  year,  for  purposes  of 
determining  the  percentage  of  completion 
under  section  460fb)(l)(A).  W's  other  costs 
under  the  agreement  are  incurred  for  the  1993 
taxable  year  for  this  purpose. 

Example  4.  Services  or  property  provided 
to  the  taxpayers,  (i)  LPl.  a  calendar  year. 
accrual  method  limited  partnership,  owns  the 
working  interest  in  a  parcel  of  property 
containing  oil  and  gas.  During  December 
1990, 1.P1  enters  into  a  turnkey  contract  with 
Z  corporation  pursuant  to  which  LPl  pays  Z 
$200,000  and  Z  is  required  to  provide  a 
completed  well  by  the  close  of  1992.  In  May 
1992.  Z  commences  drilling  the  well.  and.  in 
December  1992.  the  well  is  completed. 

(ii)  Under  paragraph  (d)(2)  of  this  section, 
economic  performance  with  respect  to  LPl's 
liability  for  drilling  and  development  services 
provided  to  LPl  by  Z  occurs  as  the  services 
are  provided.  Consequently,  $200,000  is 
incurred  by  LPl  for  the  1992  taxable  year. 

Example  5.  Services  or  property  provided 
to  Che  taxpayer,  (i)  X  corporation,  a  calendar 
year,  accrual  method  taxpayer,  is  an 
automobile  dealer.  On  Jaunary  15. 1990,  X 
agrees  to  pay  an  additional  $10  to  Y,  the 
manufacturer  of  the  automobiles,  for  each 
automobile  purchased  by  X  from  Y.  Y  agrees 
to  provide  advertising  and  promotional 
activities  to  X. 

(ii)  During  1990.  X  purchases  from  Y  1.000 
new  automobiles  and  pays  to  Y  an  additional 
$10,000  as  provided  in  the  agreement.  Y,  in 
turn,  uses  this  $10,000  to  provide  advertising 
and  promotional  activities  during  1992. 

(iii)  Under  paragraph  (d)(2)  of  this  section, 
economic  performance  with  respect  to  X's 
liability  for  advertising  and  promotional 
services  provided  to  X  by  Y  occurs  as  the 
services  are  provided  Consequently.  $10,000 
is  mcu.T-ed  by  X  for  the  1992  taxable  year. 

Example  6  Use  of  property  provided  to  the 
taxpayer:  services  or  property  provided  to 
the  taxpayer,  (i)  V  corporation,  a  calendar 
year  accrual  method  taxpayer,  charters 
aircrafts  On  December  20,  1990,  V  leases  a 
jet  aircraft  from  L  for  the  four-year  period 
that  begins  on  January  1.  1991.  The  lease 
obligates  V  to  pay  L  a  base  rental  of  $500,000 


per  year.  In  addition,  the  lease  requires  V  to 
pay  $25  to  an  escrow  account  for  each  hour 
that  the  aircraft  is  flown  The  escrow  account 
funds  are  held  by  V  and  are  to  be  used  by  L 
to  make  necessary  repairs  to  the  .Mrcraft.  Any 
amount  remaining  in  the  escrow  acccvnt 
upon  termination  of  the  lease  is  payable  to  V. 
During  1991.  the  aircraft  is  flown  1,000  hours 
and  V  pays  $25,000  to  the  escrow  account. 
The  aircraft  is  repaired  by  L  in  1993  In  1994 
$20,000  is  released  from  the  escrow  account 
to  pay  L  for  the  repairs. 

(ii)  Under  paragraph  (d)(3)(i)  of  this  section, 
economic  performance  with  respect  to  V'« 
base  rental  liability  occurs  ratably  over  the 
period  of  time  V  is  entitled  to  use  the  jet 
aircraft.  Consequently,  the  $500,000  rent  is 
incurred  by  V  for  the  1991  taxable  year  and 
for  each  of  the  next  three  taxable  years. 
Under  paragraph  (d)(2)  of  this  section, 
economic  performance  with  respect  to  the 
liability  to  place  amounts  in  escrow  occurs  as 
the  aircraft  is  repaired.  Consequently.  V 
incurs  $20.00  for  the  1993  taxable  year. 

Example  7.  Use  of  property  provided  to  the 
taxpayer  (i)  X  corporation,  a  calendar  year, 
accrual  method  taxpayer,  manufactures  and 
sells  electronic  circuitry.  On  Novemt)er  15. 
1990.  X  enters  into  a  contract  with  Y  that 
entitles  X  to  the  exclusive  use  of  a  product 
owned  by  Y  for  the  five-year  period 
beginning  on  January  1. 1991.  Pursuant  to  the 
contract  X  pays  Y  $100,000  on  December  30. 
1990. 

(ii)  Under  paragraph  (d)(3)(i)  of  this  section, 
economic  performance  with  respect  to  X's 
liability  for  the  use  of  properly  occurs  ratably 
over  the  period  of  time  X  is  entitled  to  use  the 
product.  Consequently.  $20,000  is  Incurred  by 
X  for  1991  and  for  each  of  the  succeeding  four 
taxable  years. 

Example  8.  Use  of  property  provided  to  the 
taxpayer  (i)  Y  corp^tion,  a  calendar  year, 
accrual  method  taxpayer,  enters  into  a  five- 
year  lease  with  Z  for  the  use  of  a  copy 
machine  on  July  1, 1991.  Y  also  receives 
elivery  of  the  copy  machine  on  July  1, 1991. 
The  lease  obligates  Y  to  pay  Z  a  base  rental 
payment  of  $8,000  per  year  at  the  beginning 
of  each  lease  year  and  an  additional  charge 
of  5  cents  per  copy  30  days  after  the  end  of 
each  lease  year,  lite  machine  is  used  to  make 
50,000  copies  during  the  first  lease  year 
20,000  copies  in  1991  and  30,000  copies  from 
January  1, 1992,  to  July  1, 1992  Y  pays  the 
$6,000  base  rental  payment  to  Z  on  July  1. 
1991.  and  the  $2,500  variable  use  payment  on 
July  30,  1992. 

(ii)  under  paragraph  (d)(3)(i)  of  this  section, 
economic  performance  with  respect  to  Y's 
base  rental  liability  occurs  ratably  over  the 
period  of  time  Y  is  entitled  to  use  the  copy 
machine.  Consequently,  $3,000  rent  is 
incurred  by  Y  for  the  1991  taxable  year. 
Under  paragraph  (d)(3)(ii)  of  this  section, 
economic  performance  with  respect  to  Y's 
variable  use  portion  of  the  liability  occurs  as 
Y  uses  the  machine.  Thus,  the  $1,000  of  the 
$2,500  variable-use  liability  that  relates  to  the 
20.000  copies  made  in  1991  is  incurred  by  Y 
for  the  1991  taxable  year. 

Example  9.  Use  of  properly  provided  to  the 
taxpayer  (i)  X  corporation,  a  calendar  year, 
accrual  method  taxpayer,  enters  into  a  five- 
year  product  distribution  agreement  with  V. 
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on  January  1. 1992.  The  agreement  provide* 
for  a  payment  of  SKXXOOO  on  |anuary  1. 1992, 
plus  10  percent  of  the  gross  profits  earned  by 
X  from  distribution  of  the  product.  The 
variable  income  portion  of  X's  liability  is 
payable  on  April  1  of  each  subsequent  year 
On  January  1  1992.  X  pays  Y  $100,000.  On 
April  1.  1993,  X  pays  Y  $3  million 
representing  10  percent  of  X's  gross  profits 
from  January  1  through  December  31. 1992. 

(ii)  Under  paragraph  (d)(3)(i)  of  this  section, 
economic  performance  with  respect  to  X's 
$100,000  payment  occurs  ratably  over  the 
period  of  time  X  is  entitled  to  use  the  product. 
Consequently.  $20,000  is  incurred  by  X  for 
each  year  of  the  agreement  beginning  with 
1992.  Under  paragraph  (dl(3Hiil  of  this 
sectioa  economic  performance  with  respect 
to  X's  variable  income  portion  of  the  liability 
occurs  as  the  income  is  earned  by  X.  Thus, 
the  S3  million  variable-income  liability  is 
incurred  by  X  for  the  1992  taxable  year. 

(e)  InteresL  In  the  case  of  interest, 
economic  performance  occiirs  as  the 
interest  cost  economically  accrues,  in 
accordance  with  the  principles  of 
relevant  provisions  of  the  Code. 

(f)  Timing  of  deductions  from  notional 
principal  contracts.  [Reserved) 

(g)  Certain  liabilities  for  which 
payment  is  economic  perforance  — (1)  In 
general  — (i)  Person  to  which  payment 
must  be  made.  In  the  case  of  liabilities 
described  in  paragraphs  (g)  (2)  through 
(7)  of  this  section,  economic 
performance  occurs  when,  and  to  the 
extent  that,  payment  is  made  to  the 
person  to  which  the  liability  is  owed. 
Thus,  except  as  otherwise  provided  in 
paragraph  (g){l)(iv)  of  this  section  and 

^  1.481-6,  economic  performance  does 
not  occur  as  a  taxpayer  makes 
payments  in  connection  with  such  a 
liability  to  any  other  person,  including  a 
trust,  escrow  account,  court- 
administered  fund,  or  any  similar 
arrangement  unless  the  payments 
constitute  payment  to  the  person  to 
which  the  liability  is  owed  under 
paragraph  (g)(l){ii)(B)  of  this  section. 
Instead,  economic  performance  occurs 
as  payments  are  made  from  that  other 
person  or  fund  to  the  person  to  which 
the  liability  is  owed.  The  amount  of 
economic  performance  that  occurs  as 
payment  is  made  from  the  other  person 
or  fund  to  the  person  to  which  the 
liability  is  owed  may  not  exceed  the 
amount  the  taxpayer  transferred  to  the 
other  person  or  fund.  For  special  rules 
relating  to  the  taxation  of  amounts 
transferred  to  "qualified  settlement 
funds,"  see  section  4698  and  the 
regulations  thereunder.  The 
Commissioner  may  provide  additional 
rules  in  regulations,  revenue  procedures, 
and  revenue  rulings  concerning  the  time 
at  which  economic  performance  occurs 
for  items  described  in  this  paragraph  (g). 

(ii)  Payment  to  person  to  which 
liability  is  owed.  Paragraph  (d)(6)  of  this 


section  provides  that  for  purposes  of 
paragraph  (d)  of  this  section  (relating  to 
the  provision  of  services  or  property  to 
the  taxpayer)  in  certain  cases  a 
taxpayer  may  treat  services  or  property 
as  provided  to  the  taxpayer  as  the 
taxpayer  makes  payments  to  the  person 
providing  the  services  or  property.  In 
addition,  this  paragraph  (g)  provides 
that  in  the  case  of  certain  liabilities  of  a 
taxpayer,  economic  performance  occurs 
as  the  taxpayer  makes  payment  to 
persons  specified  therein.  For  these  and 
all  other  purposes  of  section  461(h)  and 
the  regulations  thereunder 

(A)  Payment.  The  term  payment  has 
the  same  meaning  as  is  used  when 
determining  whether  a  taxpayer  using 
the  cash  receipts  and  disbursements 
method  of  accounting  has  made  a 
payment.  Thus,  for  example,  payment 
includes  the  furnishing  of  cash  or  cash 
equivalents  and  the  netting  of  offsetting 
accounts.  Payment  does  not  include  the 
furnishing  of  a  note  or  other  evidence  of 
indebtedness  of  the  taxpayer,  whether 
or  not  the  evidence  is  guaranteed  by  any 
other  instnmient  (including  a  standby 
letter  of  credit)  or  by  any  third  party 
(including  a  government  agency).  As  a 
further  example,  payment  does  not 
include  a  promise  of  the  taxpayer  to 
provide  services  or  property  in  the 
future  (whether  or  not  the  promise  is 
evidenced  by  a  contract  or  other  witfen 
agreement).  In  addition,  payment  does 
not  include  an  amount  transferred  as  a 
loan,  refundable  deposit,  or  contingent 
payment. 

(B)  Person  to  which  payment  is  made. 
Payn»ent  to  a  particular  person  is 
accomplished  if  paragraph  {g)(l)(ii)(A) 
of  this  section  is  satisfied  and  a  cash 
basis  taxpayer  in  the  position  of  that 
person  would  be  treated  as  having 
actually  or  constructively  received  the 
amount  of  the  payment  as  gross  income 
under  the  principles  of  section  451 
(without  regard  to  section  104(a)  or  any 
other  provision  that  specifically 
excludes  the  amount  from  gross 
income).  Thus,  for  example,  the 
purchase  of  an  annuity  contract  or  any 
other  asset  generally  does  not  constitute 
payment  to  the  person  to  which  a 
liability  is  owed  unless  the  ownership  of 
the  contract  or  other  asset  is  transferred 
to  that  person. 

(C)  Liabilities  that  are  assumed  in 
connection  with  the  sale  of  a  trade  or 
business.  Paragraph  (d)(5)  of  this  section 
provides  rules  that  determine  when 
economic  performance  occurs  in  the 
case  of  liabilities  that  are  assumed  in 
connection  with  the  sale  of  a  trade  or 
business.  The  provisions  of  paragraph 
(d)(5)  of  this  section  also  apply  to  any 
liability  described  in  paragraph  (g)  (2) 
through  (7)  of  this  section  that  the 


purchaser  expressly  assumes  in 
connection  with  the  sale  or  exchange  of 
a  trade  or  business  by  a  taxpayer, 
provided  the  taxpayer  (but  for  the 
economic  performance  requiremenl) 
would  have  been  entitled  to  incur  the 
liability  as  of  the  date  of  the  sale, 
(iii)  Person.  For  purposes  of  this 
paragraph  (g),  "person"  has  the  same 
meaning  as  in  section  7701{a)il).  except 
that  It  also  includes  any  foreign  slate. 
the  United  States,  any  State  or  politiral 
subdivision  thereof,  any  possession  of 
the  United  States,  and  any  agency  or 
instrumentality  of  any  of  the  foregoing, 
(iv)  Assignmerds.  If  a  person  that  has 
a  right  to  receive  payment  m 
satisfaction  of  a  liability  described  in 
paragraphs  ig)  (2)  through  (7)  of  this 
section  makes  a  valid  assignment  of  that 
right  to  a  second  person,  or  if  the  nght  is 
assigned  to  the  second  person  through 
operation  of  law,  then  payment  to  the 
second  person  in  satisfaction  of  that 
liability  constitutes  payment  to  the 
person  to  which  the  liability  is  owed. 

(2)  Liobilities  arising  under  a  workers 
compensation  act  or  out  of  any  tort. 
breach  of  con  tract,  or  violation  of  law.  If 
the  liability  of  a  taxpayer  requires  a 
payment  or  series  of  payments  to 
another  person  and  arises  under  any 
workers  compensation  act  or  out  of  any 
tort,  breach  of  contract,  or  violation  of 
law,  er.onnmir  performance  occurs  as 
payment  is  made  to  the  person  to  whu  h 
the  liability  is  owed.  See  Example  I  of 
paragraph  (a!f8)  cf  this  section.  For 
purposes  of  this  paragraph  (g)(2}— 

(i)  A  liability  to  make  payments  for 
services,  property,  or  other 
consideration  provided  under  a  contract 
is  not  a  liability  arising  out  of  a  breach 
of  that  contract  unless  the  payments  are 
in  the  nature  of  incidental, 
consequential,  or  liquidated  damages; 
and 

(ii)  A  liability  arising  out  of  a  tort, 
breach  of  contract,  or  violation  of  law 
includes  a  liability  arising  out  of  the 
settlement  of  a  dispute  in  which  a  tort 
breach  of  contract  or  violation  of  law. 
respectively,  is  alleged. 

(3)  Rebates  and  refunds,  if  the  habiiiiy 
of  a  taxpayer  is  to  pay  a  rebate,  refund, 
or  similar  payment  to  another  person 
(whether  paid  m  property,  money,  or  as 
a  reduction  in  the  price  of  goods  or 
services  to  be  provided  in  the  future  by 
the  taxpayer),  economic  performance 
occurs  as  payment  is  made  to  the  person 
to  which  the  liability  is  owed.  This 
paragraph  (gi(;3!  applies  to  ail  rebates, 
refunds,  and  payments  or  transfers  in 
the  nature  of  a  rebate  or  refund 
regardless  of  whether  they  are 
characterized  as  a  deduction  from  grosn 
income,  an  adjustment  to  gross  receipts 
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or  total  sales,  or  an  adjustment  or 
addition  to  cost  of  goods  sold  In  the 
case  of  a  rebate  or  refund  made  as  a 
reduction  in  the  price  of  goods  or 
services  to  be  provided  in  the  future  by 
the  taxpayer,  "payTnont"  is  deemed  to" 
occur  as  the  taxpayer  would  otherwise 
be  required  to  recognize  income 
resulting  from  a  disposition  at  an 
unreduced  price.  See  Example  2  of 
paragraph  (g)f8)  of  this  section.  For 
purposes  of  determining  whether  the 
recurring  item  exception  of  §  1.461-5 
applies,  a  liability  that  arises  out  of  a 
tort,  breach  of  contract,  or  violation  of 
law  is  not  considered  a  rebate  or  refund. 
[A]  Awards,  prizes,  and  jackpots.  If  the 
liability  of  a  taxpayer  is  to  provide  an 
award,  prize,  jackpot,  or  other  similar 
payment  to  another  person,  economic 
performance  occurs  as  payment  is  made 
to  the  person  to  which  the  liability  is 
owed.  See  Examples  3  and  4  of 
paragraph  (g](8]  of  this  section. 

[5]  Insurance,  warranty,  and  service 
contracts.  If  the  liability  of  a  taxpayer 
arises  out  of  the  provision  to  the 
taxpayer  of  ins'orance,  or  a  warranty  or 
service  contract,  economic  performance 
occurs  as  payment  is  made  to  the  person 
to  which  the  liability  is  owed.  See 
Examples  5  through  7  of  paragraph 
(gH8)  of  this  section.  For  purposes  of  this 
paragraph  (g)(5)— 

(i)  A  warranty  or  service  contract  is  a 
contract  that  a  taxpayer  enters  into  in 
connection  with  property  bought  or 
leased  by  the  taxpayer,  pursuant  to 
which  the  other  party  to  the  contract 
promises  to  replace  or  repair  the 
property  under  specified  circumstances 

(ii)  The  term  "insurance"  has  the  same 
meaning  as  is  used  when  determining 
the  deductibility  of  amounts  paid  or 
incurred  for  insurance  under  section  162. 

(6)  Taxe.s—[\]  In  general.  Except  as 
otherwise  provided  in  this  paragraph 
[g)(6),  if  the  liability  of  a  taxpayer  is  to 
pay  a  tax.  economic  performance  occurs 
as  the  tax  is  paid  to  the  governmental 
authority  that  imposed  the  tax.  For 
purposes  of  this  paragraph  (g)(6), 
payment  includes  payments  of 
estimated  income  tax  and  payments  of 
tax  where  the  taxpayer  subsequently 
files  a  claim  for  credit  or  refund.  In 
addition,  for  purposes  of  this  paragraph 
(g)(6),  a  tax  does  not  include  a  charge 
collected  by  a  governmental  authority 
for  specific  extraordinary  services  or 
property  provided  to  a  taxpayer  by  the 
governmental  authority.  Examples  of 
such  a  charge  include  the  purchase  price 
of  a  parcel  of  land  sold  to  a  taxpayer  by 
a  governmental  authority  and  a  charge 
for  labor  engaged  in  by  government 
employees  to  improve  that  parcel.  In 
certain  cases,  a  liability  to  pay  a  tax  is 
permitted  to  be  taken  into  account  in  the 


taxable  year  before  the  taxable  year 

during  which  economic  performance 
occurs  under  the  recurring  item 
exception  of  §  1461-5.  See  Example  8  of 
paragraph  (g)(8]  of  this  section. 

(iij  Licensing  fees.  If  the  liability  of  a 
taxpayer  is  to  pay  a  licensing  or  permit 
fee  required  by  a  governmental 
authority,  economic  performance  occurs 
as  the  fee  is  paid  to  the  governmental 
authority,  or  as  payment  is  made  to  any 
other  person  at  the  direction  cf  the 
governmental  authority. 

(lii)  Exceptions— [h.]  Real  property 
taxes.  If  a  taxpayer  has  made  a  valid 
election  under  section  461  (c),  the 
taxpayer  s  accrual  for  real  property 
taxes  is  determined  under  section  461 
(c).  Otherwise,  economic  performance 
with  respect  to  a  property  tax  liability 
occurs  as  the  tax  is  paid,  as  specified  in 
paragraph  [g](6](i)  of  this  section. 
(B)  Certain  foreign  taxes.  If  the 
liability  of  a  taxpayer  is  to  pay  an 
income,  war  profits,  or  excess  profits  tax 
that  is  imposed  by  the  authority  of  any 
foreign  country  or  possession  of  the 
United  States  and  is  creditable  under 
section  901  (including  a  creditable  tax 
described  in  section  903  that  is  paid  in 
iieu  of  such  a  tax),  economic 
performance  occurs  when  the 
requirements  of  the  all  events  test  (as 
described  in  §  1  446-1  (c)(l)(ii))  other 
than  economic  performance  are  met, 
whether  or  not  the  taxpayer  elects  to 
credit  such  taxes  under  section  901  (a). 
(7)  Other  liabilities.  In  the  case  of  a 
taxpayer's  liability  for  which  economic 
pcrfomance  rules  are  not  provided 
elsewhere  in  this  section  or  in  any  other 
Internal  Revenue  regulation,  revenue 
ruling  or  revenue  procedure,  economic 
performance  occurs  as  the  taxpayer 
makes  payments  in  satisfaction  of  the 
liability  to  the  person  to  which  the 
liability  is  owed.  This  paragraph  (g)(7) 
applies  only  if  the  liability  cannot 
properly  be  characterized  as  a  liability 
covered  by  rules  provided  elsewhere  in 
this  section.  If  a  liability  may  properly 
be  characterized  as,  for  example,  a 
liability  arising  from  the  provision  of 
services  or  property  to,  or  by,  a 
taxpayer,  the  determination  as  to  when 
economic  performance  occurs  with 
respect  to  that  liability  is  made  under 
paragraph  (d)  of  this  section  and  not 
under  this  paragraph  (g)(7). 

(R)  Examples.  The  following  examples 
illustrate  the  principles  of  this  paragraph 
(g).  For  purposes  of  these  examples,  it  is 
assumed  that  the  requirements  of  the  all 
events  test  other  than  economic 
performance  have  been  met  and.  except 
as  otherwise  provided,  that  the  recurring 
item  exception  is  not  used. 


Example  1.  Liabilities  arising  out  of  a  tort. 
(i)  During  the  period  1970  through  1975.  Z 
corporation,  a  calendar  year,  accrual  method 
taxpayer,  manufactured  and  distributed 
industrial  products  that  contained 
carcinogenic  substances.  In  1992.  a  number  of 
lawsuits  are  filed  against  Z  alleging  damages 
due  to  exposure  to  these  products.  In 
settlement  of  a  lawsuit  maintained  by  A.  Z 
agrees  to  purchase  an  annuity  contract  that 
will  provide  annual  payments  to  A  of  $50,000 
for  a  period  of  25  years.  On  December  15, 
1992.  Z  pays  W.  an  unrelated  life  insurance 
company.  $491,129  for  such  an  annuity 
contract.  Z  retains  ownership  of  the  annuity 
contract. 

(ii)  Under  paragraph  (g)(2)  of  this  section, 
economic  performance  with  respect  to  Z's 
liability  to  A  occurs  as  each  payment  is  made 
to  A.  Consequently.  $50,000  is  incurred  by  Z 
for  each  taxable  year  that  a  payment  is  made 
to  A  under  the  annuity  contract.  (Z  must  also 
include  in  income  a  portion  of  amounts  paid 
under  the  annuity,  pursuant  to  section  72.) 
The  result  is  the  same  if  in  1992  Z  secures  its 
obligation  with  a  standby  letter  of  credit, 
(iii)  If  Z  later  transfers  ownership  of  the 
annuity  contract  to  A,  an  amount  equal  to  the 
fair  market  value  of  the  annuity  on  the  date 
of  transfer  is  incurred  by  Z  in  the  taxable 
year  of  the  transfer  (see  paragraph 
(g)(l)(ii)(B)  of  this  section).  In  addition,  the 
transfer  constitutes  a  transaction  to  which 
section  1001  applies. 

Example  2.  Rebates  and  refunds,  (i)  X 
corporation,  a  calendar  year,  accrual  method 
taxpayer,  manufactures  and  sells  hardware 
products.  X  enters  into  agreements  that 
entitle  each  of  its  distributors  to  a  rebate  (or 
discount  on  future  purchases)  from  X  based 
on  the  amount  of  purchases  made  by  the 
distributor  from  X  during  any  calendar  year. 
During  the  1992  calendar  year,  X  becomes 
liable  to  pay  a  $2,000  rebate  to  distributor  A. 
X  pays  A  $1,200  of  the  rebate  on  January  15, 
1993,  and  the  remaining  $800  on  October  15, 
1993.  Assume  the  rebate  is  deductible  (or 
allowable  as  an  adjustment  to  gross  receipts 
or  cost  of  goods  sold)  when  incurred. 

(ii)  If  X  does  not  adopt  the  recurring  item 
exception  described  in  §  1.461-5  with  respect 
to  rebates  and  refunds,  then  under  paragraph 
(g)(3)  of  this  section,  economic  performance 
with  respect  to  the  $2,000  rebate  liability 
occurs  in  1993.  Howe»'er,  if  X  has  made  a 
proper  election  under  {  1.461-5,  and  as  of 
December  31. 1992,  all  events  have  occurred 
that  determine  the  fact  of  the  rebate  liability. 
X  incurs  $1,200  for  the  1992  taxable  year. 
Because  economic  performance  (payment) 
with  respect  to  the  remaining  $800  does  not 
occur  until  October  15. 1993  (more  than  BV^ 
months  after  the  end  of  1992).  X  cannot  use 
the  recurring  item  exception  for  this  portion 
of  the  liability  (see  S  1.461-5)  Thus,  the  $800 
is  not  incurred  by  X  until  the  1993  taxable 
year.  If.  instead  of  making  the  cash  payments 
to  A  during  1993,  X  adjusts  the  price  of 
hardware  purchased  by  A  that  is  delivered  to 
A  during  1993,  X's  "payment"  occurs  as  X 
would  otherwise  be  required  to  recognize 
Income  resulting  from  a  disposition  at  an 
unreduced  price. 

Example  3.  Awards,  prizes,  and  jackpots. 
(i)  W  corporation,  a  calendar  year,  accrual 
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[ii]  Under  paragraph  (g)(4)  of  this  section, 
economic  performance  with  respect  to  the 
5200,000  contest  liability  occurs  as  each  of 
the  SlO.OOO  payments  is  made  by  W  to  A. 
Consequently.  $10,000  is  incurred  by  W  for 
the  1992  taxable  year  and  for  each  of  the 
succeeding  nineteen  taxable  years. 

Example  4.  Ai*ards.  prizes,  and  jackpots. 
(i)  Y  corporation,  a  calendar  year,  accrual 
method  taxpayer,  owns  a  casino  that 
contains  progressive  slot  machines.  A 
progressive  slot  machine  provides  a 
guaranteed  jackpot  amount  that  increases  as 
money  is  gambled  through  the  machine  until 
the  jackpot  is  won  or  until  a  maximum 
predetermined  amount  is  reached.  On  July  1, 
1993,  the  guaranteed  jackpot  amount  on  one 
of  Ti  slot  machines  reaches  the  maximum 
predetermined  amount  of  $50,000,  On 
October  1, 1994.  the  SSaOOO  jackpot  is  paid  to 
B. 

(ii)  Under  paragraph  (g)(4)  of  this  sectioa 
economic  performance  with  respect  to  the 
$50,000  jackpot  liability  occurs  on  the  date 
Lhe  jackpot  is  paid  to  B.  Consequently, 
«50.000  is  incurred  by  Y  for  the  1994  taxable 
year. 

Example  5.  Insurance,  warranty,  and 
service  contracts,  (i)  V  corporation,  a 
calendar  year,  accrual  method  taxpayer, 
manufactures  toys.  V  enters  into  a  contract 
with  W,  an  unrelated  insurance  company,  on 
December  15, 1992.  The  contract  obligates  V 
to  pay  W  a  premium  of  $500,000  before  the 
end  of  1995.  The  contract  obligates  W  to 
satisfy  any  liability  of  V  resulting  from  claims 
made  during  1993  or  1994  against  V  by  any 
third  party  for  damages  attributable  to 
defect*  in  toys  manufactured  by  V.  Pursuant 
to  the  contract,  V  pays  W  a  premium  of 
SSOaOOO  on  October  1, 1995. 

(ii)  Assuming  the  arrangement  constitutes 
insurance,  under  paragraph  (g)  (5)  of  this 
section  economic  performance  occurs  as  the 
premium  is  paid.  Thus,  $500,000  is  incurred  by 
V  for  the  1995  taxable  year. 

Example  8.  Insurance,  warranty,  and 
service  contracts,  (i)  Y  corporation,  a 
calendar  year,  accnial  method  taxpayer,  is  a 
common  carrier  On  December  15, 1992,  Y 
enters  into  a  contract  with  Z,  an  unrelated 
insurance  company,  under  which  Z  must 
satisfy  any  liability  of  Y  that  arises  during  the 
succeeding  5  years  for  damages  under  a 
workers  compensation  act  or  out  of  any  tort, 
provided  the  event  that  causes  the  damages 
-    occurs  during  1993  or  1994.  Under  the 

contraci,  Y  pays  $360,000  to  Z  on  December 
31, 1993. 

(ii)  Assuming  the  arrangement  constitutes 
insurance,  under  paragraph  (s)(5)  of  this 
section  economic  performance  occurs  as  the 
premium  is  paid.  Consequently.  $360,000  is 
incurred  by  Y  for  the  1993  taxable  year.  The 
period  for  which  the  $360,000  amount  is 
permitted  to  be  taken  into  account  is 
determined  under  the  capitalization  rules 
because  the  insurance  contract  is  an  asset 


having  a  useful  life  extending  substantially 
b«»yond  the  dose  of  the  taxable  year. 

Example  7.  Insurance,  warranty,  and 
service  contracts.  Assume  the  same  facts  as 
in  Example  6.  except  that  Y  is  obligated  to 
pay  the  first  $5,000  of  any  damages  covered 
by  the  arrangement  with  Z.  Y  is,  in  effect, 
self-insured  to  the  extent  of  this  $5,000 
"deductible."  Thus,  under  paragraph  (g)(2)  of 
this  section,  economic  performance  with 
respect  to  the  $5,000  liability  does  not  occur 
until  the  amount  is  paid  to  the  person  to 
which  the  tort  or  workers  compensation 
liability  is  owed. 

Example  8.  Taxes,  (i)  The  laws  of  State  A 
provide  that  every  person  ovming  personal 
property  located  in  State  A  on  the  first  day  of 
January  shall  be  liable  for  tax  thereon  and 
that  a  lien  for  the  tax  shall  attach  as  of  that 
date.  In  addition,  the  laws  of  State  A  provide 
that  90Pi  of  the  tax  is  due  on  the  first  day  of 
December  following  the  lien  date  and  the 
remaining  40%  is  due  on  the  first  day  of  July 
of  the  succeeding  year.  On  January  1. 199Z  X 
corporation,  a  calendar  year,  accrual  method 
taxpayer,  owns  personal  property  located  in 
State  .\.  State  A  imposes  a  $10,000  tax  on  S 
with  respect  to  that  property  on  January  1, 
1992.  X  pays  State  A  $8,000  of  the  tax  on 
December  1, 1992,  and  the  remaining  $4,000 
on  July  1, 1993. 

(ii)  Under  paragraph  {g)(6)  of  this  section, 
economic  performance  with  respect  to  $8,000 
of  the  lax  liability  occurs  on  December  1, 

1992.  Consequently.  $8,000  is  incurred  by  X 
for  the  1992  taxable  year.  Economic 
performance  with  respect  to  the  remaining 
$4,000  of  the  tax  liability  occurs  on  July  1. 

1993.  If  X  has  adopted  the  recurring  item 
exception  described  in  \  1.461-5  as  a  method 
of  accounting  for  taxes,  and  as  of  December 
31, 1992,  all  events  have  occurred  that 
determine  the  liability  of  X  for  the  remaining 
$4,000,  X  also  incurs  $4,000  for  the  1992 
taxable  year.  If  X  does  not  adopt  the 
recurring  item  exception  method,  the  $4,000  is 
not  incurred  by  X  until  the  1993  taxable  year. 


(h)  Liabilities  arising  under  the 
Nuclear  Waste  Policy  Act  of  1982. 
Notwithstanding  the  principles  of 
paragraph  (d)  of  this  section,  economic 
performance  with  respect  to  the  liability 
of  an  owner  or  generator  of  nuclear 
waste  to  make  payments  to  the 
Department  of  Energy  ("DOE")  pursuant 
to  a  contract  required  by  the  Nuclear 
Waste  Policy  Act  of  1982  (Pub,  L  97^25. 
42  U.S.C.  10101-10226  (1982))  occurs  as 
each  payment  imder  the  contract  is 
made  to  DOE  and  not  when  DOE 
satisfies  its  obligations  under  the 
contract.  This  rule  applies  to  the 
continuing  fee  required  by  42  U.S.C. 
10222(a)(2)  (1982),  as  well  as  the  one- 
time fee  required  by  42  U.S.C.  10222 
(a)(3)  (1982).  For  rules  relating  to  when 
economic  performance  occurs  with 
respect  to  interest,  see  paragraph  (e)  of 
this  section, 
(i)  [Reserved] 

(j)  Contingent  liabilities.  [Reservedl 
(k)  Special  effective  dates— (1 )  In 
general.  Except  as  otherwise  provided  in 


this  paragraph  fk)  and  §  1.461-7T, 
section  461  (h)  and  this  section  apply  to 
liabilities  fhnt  would,  under  the  law  in 
effect  before  the  enactrr.enf  of  section 
461(h),  be  sliovvable  as  a  deduction  or 
otherwise  incurred  after  July  18,  1984, 
For  example  the  economic  performance 
requirement  applies  to  all  liabilities 
arising  under  a  workers  compensation 
act  or  out  of  any  tort  that  would,  under 
the  law  in  effect  before  the  enactment  of 
section  461(h),  be  incurred  after  July  18, 
1984.  See,  however,  QSA-Z  of  $  1.461- 
7T,  which  provides  an  election  to  make 
this  change  in  method  of  accounting 
applicable  to  either  the  portion  of  the 
first  taxable  year  that  occurs  after  July 
18. 1984  ("part-year  change  method"),  or 
the  entire  first  taxable  year  ending  after 
July  18, 1984  ("full-year  change 
method").  See  also  Q&A-12  of  §  1.461- 
7T  for  special  effective  date  rules  for 
interest. 

(2)  Long-term  contracts.  Except  as 
otherwise  provided  in  paragraph  (M)(2) 
of  this  section,  in  the  case  of  liabilities 
described  in  paragraph  (d)(2)(ii)  of  this 
section  (relating  to  long-term  contracts), 
paragraph  (d)(2l(ii)  of  this  section 
apphes  to  liabilities  that  would,  but  for 
the  enactment  of  section  461(h].  be 
allowable  as  a  deduction  or  otherwise 
incurred  for  taxable  years  beginning 
after  December  31, 1991. 

(3)  Payment  habilities.  Except  as 
otherwise  provided  in  paragraph  (m)(2) 
of  this  section,  in  the  case  of  liabilities 
described  in  paragraph  (g)  of  this 
section  (other  than  liabilities  arising 
under  a  workers  compensation  act  or 
out  of  any  tort  described  m  paragraph 
{g)(2)  of  this  section),  paragraph  (g)  of 
this  section  applies  to  liabilities  that 
would,  but  for  the  enactment  of  section    - 
461(hj.  be  alK.wabie  as  a  deduction  or 
otherwise  incurred  for  taxable  years 
beginning  after  December  31,  1991, 

(1)  j  Reserved) 

(m)  Change  in  method  of  accounting 
required  by  this  section — (1)  In  general. 
For  the  first  taxable  year  ending  after 
July  18, 19B4.  a  taxpayer  is  granted  the 
consent  of  the  Commissioner  to  change 
its  method  of  accounting  for  liabilities  to 
comply  with  the  provisions  of  this 
section  pursuant  to  any  of  the  following 
procedures: 

(i)  The  part-year  change  in  method 
election  described  in  Q&.\-2  through 
QSA-6  and  Q&A-8  through  Q&A-IO  of 
§  1.461-7T: 

(ii)  TTie  full-year  change  in  method 
election  described  in  Q&A-2  through 
Q&.\-S  and  QSA-8  through  Q&A-IO  of 
§  1.461-7T;  or 

(iii)  If  no  election  is  made,  the  cut-off 
method  described  in  Q&A-l  and  Q&A- 
llof5l.461-7T, 
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(2)  Change  in  method  nf  accounting 
for  long-term  contracts  and  payment 
liabilities — (1)  First  taxable  year 
beginning  cJter  Dprember  31.  1991  For 
the  first  taxable  year  beginning  after 
December  31,  IQ'^I.  a  taxpayer  is  grantpd 
the  consent  of  the  Commissioner  to 
change  its  method  of  accounting  for 
long-term  contract  liabilities  described 
in  paragraph  iDjl2)(iiJ  of  this  section  and 
payment  liabilities  described  in 
paragraph  (g)  of  this  section  (other  than 
liabilities  arising  under  a  workers 
compensation  act  or  out  of  any  tor! 
described  in  paragraph  (g)(2)  of  this 
section)  to  comply  with  the  provisions  of 
this  section.  The  change  must  be  made 
in  accordance  with  paragraph  (m|(l)(iil 
or  (m){l)(iii)  of  this  section,  except  the 
effective  date  is  the  first  day  of  the  first 
taxable  year  beginning  December  31, 
1991. 

(ii)  Retroactive  change  in  method  of 
accounting  for  long-term  contracts  and 
payment  liabilities.  For  the  first  taxable 
year  beginning  after  December  31.  1989, 
or  the  first  taxable  year  beginning  after 
December  31.  1990.  a  taxpayer  is  granted 
the  consent  of  the  Commissioner  to 
change  its  method  of  accounting  for 
long-term  contract  liabilities  described 
in  paragraph  jri)(2!i.i)  of  this  section  and 
payment  liabilities  descnbed  in 
paragraph  (g)  of  this  section  (other  than 
liabilities  ansing  under  a  workers 
compensation  act  or  out  of  any  tort 
descnbed  in  paragraph  (g)(2)  of  this 
section)  to  comply  with  the  provisions  of 
this  section.  The  change  must  made  in 
accordance  with  paragraph  (m)(l)(ii)  or 
(m)(ljiiii)  of  this  section,  except  the 
effective  date  is  the  first  day  of  the  first 
taxable  year  beginning  after  December 
31.  1989.  or  the  first  day  of  the  first 
taxable  year  beginning  after  December 
31.  1990.  The  taxpayer  may  make  the 
change  in  method  of  accounting, 
including  a  fdll-ye,jr  change  in  method 
election  under  paragraph  'iT!i(l)(ii)  of 
this  section  and  Qi^A-5  of  |  1,461-7T,  by 
filing  an  a.mended  return  for  such  year, 
provided  the  amended  return  is  Hied  on 
or  before  October  7. 1992. 

§  1.461-5    Recurring  Item  exception. 

(a)  !;■>  general  Except  as  otiierwise 
provided  in  paragraph  (c)  of  this  section, 
a  taxpayer  using  an  accrual  method  of 
accounting  may  adopt  the  recurring  item 
exception  de»crii>ed  m  paragraph  (b)  of 
this  section  as  method  of  accountmg  for 
one  or  more  types  of  recurring  items 
incurred  by  the  taxpayer.  In  the  case  of 
the    other  payment  liabilities"  described 
in  §  1.461-4(g}{7),  the  Commissioner  may 
provide  for  the  application  of  the 
recurring  item  exception  by  regulation, 
revenue  procedure  or  revenue  ruling. 


(b)  FU^quirewpnts  ^or  use  of  the 
exception — (1)  General  rule.  Under  the 
recurring  item  exception,  a  liability  is 
treated  as  incurred  for  a  taxable  year 
if— 

(i)  As  of  the  end  of  that  taxable  year, 
all  events  have  occurred  that  establish 
the  fact  of  the  liability  and  the  amount 
of  the  liability  can  be  determined  with 
reasonable  accuracy; 

(ii)  Economic  performance  with 
respect  to  the  liability  occurs  on  or 
before  the  earlier  of — 

(A)  The  date  the  taxpayer  files  a 
timely  (including  extensions)  return  for 
that  taxable  year,  or 

(B)  The  15th  day  of  the  9th  calendar 
month  after  the  close  of  that  taxable 
year, 

(iii)  The  liability  is  recurring  in  nature; 
end 
(iv)  Either— 

(A)  The  amount  of  the  liability  is  not 
material;  or 

(B)  The  accrual  of  the  liability  for  that 
!  ixable  year  resutts  in  a  better  matching 
of  the  liability  wnth  the  income  to  which 
it  relates  than  would  result  from 
accruing  the  liability  for  the  taxable 
year  in  which  economic  performance 
occurs. 

(2)  Amended  returns.  A  taxpayer  may 
file  an  amended  return  treating  a 
liability  as  incurred  under  the  recurring 
item  exception  for  a  taxable  year  if 
economic  performance  with  respect  to 
the  liability  occurs  after  the  taxpayer 


files  a  return  for  that  \i 


but  within 


8 '^2  months  after  the  cio.Hc  of  that  year. 

(3)  Ljobiljtjes  that  are  recurring  in 
nature.  A  liabihty  is  recurnng  if  it  can 
generally  be  expected  to  be  incurred 
from  one  taxable  year  to  the  next. 
However,  a  taxpayer  may  treat  such  a 
Lability  as  recurring  in  nature  even  if  it 
is  not  incurred  by  the  taxpayer  in  each 
taxable  year.  In  addition,  a  liability  that 
has  never  previously  been  im  lirrcd  by  a 
taxpayer  may  be  treated  as  recurnng  if 
1?  18  reasonable  to  expect  that  the 
Lability  will  be  incurred  on  a  recurring 
basis  in  the  future. 

(4)  Materiality  requiremenL  For 
purposes  of  this  paragraph  (b): 

[ij  In  determining  whether  a  Lability  is 
material,  consideration  shall  be  given  to 
the  amount  of  the  liability  in  absolute 
terms  and  in  relation  to  the  amount  of 
o'her  itf?nis  of  income  and  expense 
attributable  to  the  same  activity. 

(ii)  A  liabihty  is  material  if  it  is 
material  for  financial  statement 
purposes  under  generally  acepted 
accounting  principles. 

(lii)  A  liability  that  is  immaterial  for 
financial  statement  purposes  under 
generally  accepted  accountinj?  principles 


may  be  material  for  purposes  of  this 
paragraph  (b). 

(5)  Matching  requirement,  (i)  In 
determining  whether  the  matching 
requirement  of  paragraph  (b)(l)(iv)fB)  of 
this  section  is  satisfied,  generally 
accepted  accounting  principles  are  an 
important  factor,  but  are  not  dispositive. 

(ii)  In  the  case  of  a  liability  described 
in  paragraph  (g)(3)  (rebates  and 
refunds),  paragraph  (g)(4)  (awards, 
prizes,  and  jackpots),  paragraph  (g)(5) 
(insurance,  warranty,  and  service 
contracts),  paragraph  (g)(6)  (taxes),  or 
paragraph  (h)  (continuing  fees  under  the 
Nuclear  Waste  Policy  Act  of  1982)  of 
S  1.461-4,  the  matching  requirement  of 
paragraph  (b)(l)(iv)(B)  of  this  section 
shall  be  deemed  satisfied. 

(c)  Types  of  liabilities  not  eligible  for 
treatment  under  the  recurring  item 
exception.  The  recurring  item  exception 
does  not  apply  to  any  hability  of  a 
taxpayer  described  in  paragraph  (e) 
(interest),  paragraph  (g)(2)  (workers 
compensation,  tort,  breach  of  contract, 
and  violation  of  law),  or  paragraph  (g)(7) 
(other  liabilities)  of  S  1481-4,  Moreover, 
the  recurring  item  exception  does  not 
apply  to  any  Uability  incurred  by  a  fax 
shelter,  as  defined  in  section  461(i)  and 

§  1.448-lT(b). 

(d)  Time  and  manner  of  adopting  the 
recurring  item  exception— {"i )  In  general. 
The  recurring  item  exception  is  a 
method  of  accounting  that  must  be 
consistently  applied  with  respect  to  a 
type  of  item,  or  for  all  items,  from  one 
taxable  year  to  the  next  in  order  to 
clearly  reflect  income.  A  taxpayer  is 
permitted  to  adopt  the  recurring  item 
exception  as  part  of  its  method  of 
accounting  for  any  type  of  item  for  the 
first  taxable  year  in  which  that  type  of 
item  is  incurred.  Except  as  otherwise 
provided,  the  rules  of  section  446(e)  and 
S  1.446-l(e)  apply  to  changes  to  or  from 
the  recurring  item  exception  as  a 
method  of  accounting.  See  QSlA-7  of 

§  1.461-7T  for  rules  concerning  the  lime 
and  manner  of  adopting  the  recurring 
item  exception  for  taxable  years  that 
include  July  la  1984.  See  Q&A-3(d)  of 
§  1.4ei-7T  for  an  explanation  of  the 
term  "type  of  item". 

(2)  Change  to  the  recurring  item 
exception  method  for  the  first  taxable 
year  beginning  after  December  31, 
1991 — (i)  In  general.  For  the  first  taxable 
year  begimung  after  December  31, 1991. 
a  taxpayer  is  granted  the  consent  of  the 
Commissioner  to  change  to  the  recurring 
item  exception  method  of  accounting.  A 
taxpayer  is  also  granted  the  consent  of 
the  Commissioner  to  expand  or  modify 
its  use  of  the  recurring  item  exception 
method  for  the  first  taxable  year 
beginning  after  December  31, 1991.  For 
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each  trade  or  business  for  which  a 
taxpayer  elects  to  use  the  recurring  item 
exception  method,  the  taxpayer  must 
use  the  same  method  of  change  (cut-off 
or  full-year  change)  it  is  using  for  that 
trade  or  business  under  $  1.461-4(m). 
See  Q4A--11  of  I  1.461 -7T  for  an 
explanation  of  how  amounts  are  taken 
into  account  under  the  cut-off  method 
[except  that,  for  purposes  of  this 
paragraph  (d)(2),  the  change  applies  to 
ail  amounts  otherwise  incurred  on  or 
after  the  first  day  of  the  first  taxable 
year  beginning  after  December  31, 1991). 
See  Q&A-6  of  S  1.461-7T  for  an 
explanation  of  how  amounts  are  taken 
into  account  under  the  full-year  change 
method  (except  that  the  change  in 
method  occurs  on  the  first  day  of  the 
first  taxable  year  beginning  after 
December  31, 1991).  The  full-year  change 
in  method  may  result  in  section  481(a) 
adjustment  that  must  be  taken  into 
account  in  the  manner  described  in 
Q^.A-^  ar.i  Q%A-9  of  }  1.461-7T  (except 
that  the  taxable  year  of  change  is  the 
first  taxable  beginning  after  December 
31.  1991). 

(ii)  Manner  of  changing  to  the 
recurring  item  exception  method.  For 
the  first  taxable  year  beginning  after 
December  31, 1991,  a  taxpayer  may 
change  to  the  recurring  item  exception 
method  by  acounting  for  the  item  on  its 
timely  filed  original  return  for  such 
taxable  year  (including  extensions).  The 
automatic  consent  of  the  Commissioner 
is  limited  to  those  items  accounted  for 
under  the  recurring  item  exception 
method  on  the  timely  filed  return,  unless 
the  taxpayer  indicates  a  wider  scope  of 
change  by  filing  the  statement  provided 
in  Q&A-7  (b)(2)  of  §  1.461-7T. 

(3)  Retroactive  change  to  the 
recurring  item  exception  method.  For 
the  first  taxable  year  beginning  after 
December  31. 1989.  or  December  31, 

1990,  a  taxpayer  is  granted  consent  of 
the  Commissioner  to  change  to  the 
recurring  item  exception  method  of 
accounting,  provided  the  taxpayer 
complies  with  paragraph  (d)(2)  of  this 
section  on  either  the  original  return  for 
such  year  or  on  an  amended  return  for 
such  year  filed  on  or  before  October  7, 

1991.  For  this  purpose  the  effective  date 
is  the  first  day  of  the  first  taxable  year 
beginning  after  December  31. 1989,  or 
the  first  day  of  the  first  taxable  year 
beginning  after  December  31, 1990.  A 
taxpayer  is  also  granted  the  consent  of 
the  Commissioner  to  expand  or  modify 
its  use  of  the  recurring  item  exception 
method  for  the  first  taxable  year 
beginning  after  December  31, 1989, 
December  31,  1990,  or  December  31, 
1991. 


(e)  Examples.  The  following  examples 
illustrate  the  principles  of  this  sectioni 

Example  1.  Requirements  for  use  of  the 
recurring  item  exception,  (i)  Y  corporation,  a 
calendar  year,  accrual  method  taxpayer, 
manufactures  and  distributes  video  cassette 
recorders.  Y  timely  files  its  federal  income 
tax  return  for  each  taxable  year  on  the 
extended  due  dale  for  the  return  (September 
15,  of  the  following  taxable  year).  Y  offers  to 
refund  the  price  of  a  recorder  to  an  purchaser 
not  satisfied  with  the  recorder.  During  1992. 
100  purchasers  request  a  refund  of  the  $500 
purchase  price.  Y  refunds  $30,000  on  or 
before  September  15, 1993,  and  the  remaining 
$20,000  after  such  date  but  liefore  the  end  of 
1993. 

(ii)  Under  paragraph  (g)(3)  of  {  1.461-4. 
economic  performance  with  respect  to 
$30,000  of  the  refund  liability  occurs  on 
September  15. 1993.  Assume  the  refund  is 
deductible  (or  allowable  as  an  adjustment  to 
gross  receipts  or  cost  of  goods  sold)  when 
incurred.  If  Y  does  not  adopt  the  recurring 
item  exception  with  respect  to  rebates  and 
refunds,  the  $30,000  refund  is  incurred  by  Y 
for  the  1993  taxable  year.  However,  if  Y  has 
properly  adopted  the  recurring  item  exception 
method  of  accounting  under  this  section,  and 
as  of  Decemt)er  31, 1992,  all  events  have 
occurred  that  determine  the  fact  of  the 
liability  for  the  $30,000  refund,  Y  incurs  that 
amount  for  the  1992  taxable  year.  Because 
economic  performance  (payment)  with 
respect  to  the  remaining  $20,000  occurs  after 
September  15, 1993  (more  than  BVt  months 
after  the  end  of  1992),  that  amount  is  not 
eligible  for  recurring  item  treatment  under 
this  section.  Thus,  the  $20,000  amount  is  not 
incurred  by  Y  until  the  1993  taxable  year. 

Example  2.  Requirements  for  use  of  the 
recurring  item  exception:  amended  returns. 
The  facta  are  the  same  as  in  Example  2, 
except  that  Y  files  its  income  tax  return  for 
1992  on  March  15, 1993.  and  Y  does  not 
refund  the  price  of  any  recorder  before  that 
date.  Under  paragraph  (b)(1)  of  this  sectioa 
the  refund  liability  is  not  eligible  for  the 
recxirring  item  exception  because  economic 
performance  with  respect  to  the  refund  does 
not  occur  before  Y  files  a  return  for  the 
taxable  year  for  which  the  item  would  have 
been  incurred  under  the  exception.  However, 
since  economic  performance  occurs  within 
SVt  months  after  1992,  Y  may  file  an  amended 
return  claiming  the  $30,000  as  incurred  for  its 
1992  taxable  year  (see  paragraph  (b)(2)  of  this 
section). 

§  1.461-6     f-  c^vc'-c  oe'-'D'-'-^-ince  when 
certain  llabu  t  es  are  assigned  or  are 
•xttnguish^fl  r.  *  ''^•c  ?s;.=^t:■i:«^'^e^*  of  a 
fund. 

(a)  Qualified  assignments  of  certain 
personal  injury  liabilities  under  section 
130.  In  the  case  of  a  qualified 
assignment  (within  the  meaning  of 
section  130(c)),  economic  performance 
occurs  as  a  taxpayer-assignor  makes 
payments  that  are  excludible  from  the 
income  of  the  assignee  under  section 
130(a). 

(b)  Section  468B.  Economic 
performance  occurs  as  a  taxpayer 


makes  qualified  payments  to  a 
designated  settlement  fund  under 
section  468B.  relating  to  special  rules  for 
designated  settlement  funds. 

(cj  Payments  to  other  funds  or  persons 
that  constitute  economic  performance. 
(Reserved] 

(d)  Effective  dates.  The  rules  in 
paragraph  fa)  of  this  section  apply  to 
payments  after  luly  18.  1984. 
David  C  Blattner, 
Acting  Commissioner  of  Internal  Revenue. 

Dated:  January  24,  1992. 

Approved: 
Kenneth  W.  Gideon, 
As.<!^!.int  Secretary-  of  the  Treasury. 
[FR  Doc  92-7680  Filed  4-9-92:  8:45  am) 
BILUMG  COOC  «30-01-M 


DEPARTMENT  OF  JUSTICE 
28  CFR  Part  79 
[Order  No.  1580-92] 

Claims  Under  the  Radiation  Exposure 
Compensation  Act 

AGENCY:  Department  of  Justice 
action:  Final  rule. 

summary:  This  Rule  implements  the 
Rad.ation  Exposure  Compensation  Act 
of  1990  (.Act).  The  Act  authoni^es  the 
Attorney  General  of  the  United  States  to 
establish  procedures  for  making  certain 
payments  to  qualifying  individuals  who 
developed  one  of  the  diseases  specified 
in  the  Act  following:  (1)  A  presumptive 
exposure  to  radiation  related  to  the 
Federal  Government's  atmospheric 
nuclear  weapons  testing  program,  or  (2) 
actual  exposure  to  radiation  .''rom 
employment  in  a  uranium  mine. 

Under  the  Act,  an  individual  is 
presumed  to  have  been  exposed  to 
radiation  if  the  individual;  (1)  Was 
physically  present  for  a  specified  length 
of  time  during  designated  periods  in 
certain  specified  areas  downwind  of  the 
Nevada  Test  Site;  or  (2)  participated 
onsite  in  the  atmospheric  detonation  of 
a  nuclear  device.  Individuals  actually 
exposed  to  radiation  may  qualify  by 
demonstrating  exposure  to  defined 
minimum  levels  of  radiation  during 
employment  in  an  underground  uranium 
mine  between  1947  and  1971.  in 
Colorado,  Utah,  Arizona.  New  Mexico, 
or  Wyoming.  These  regulations  describe 
the  extent  and  type  of  proof  necessary 
to  prove  eligibility,  and  set  forth 
procedures  for  filing,  determining,  and 
paying  claims  for  compensation.  The 
amount  of  compensation  set  forth  in  the 
Act  is  limited  to:  (Ij  $.50. (XX)  for  persons 
who  developed  a  specified  disease  after 
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physical  presence  downwir  J  from  the 
Nevada  T  st  Sit?:  (2)  $75,000  for  persons 
who  developed  a  specified  disease  after 
onsite  participation;  |3!  Si 00.000  for 
f>ersons  who  developed  a  qualifying 
disease  after  employment  underground 
in  a  uranium  mine.  Ir:  cases  where  the 
person  who  developed  the  disease  is 
deceased,  certain  survivors  may  receive 
the  compensation  pa^mient, 

dates:  Effective  da'e:  May  11,  19y2. 
Persons  may  apply  at  any  time  after 
publication  in  the  Federal  Register. 
Payments  may  not  be  made  until  the 
effective  date. 

FOR  FUaTHER  INFORMATION  CONTACT: 

Cldi.ii  forr^s.  g:)ic{L'i)ocks  and  copies  of 
these  regulations  may  be  obtained  by 
writing  to:  Radiation  Exposure 
Ccmpens:;tion  Piogram.  U.S. 
Department  of  Justice,  P.O.  B<ix  14C,  Ben 
Franklin  Station,  Washington.  DC 
2iJ044-01t6,  or  calling  l-«00--2^RECP. 
For  additional  information  contact 
Frank  F.  Krider.  Assistant  Director, 
Torts  Branch.  Civil  Division,  P.O.  Box 
148,  Benjamin  Franklin  Station, 
Washington,  DC  20044-<n46:  Telephone 
number  (202)  208-4910. 

SllPPt.EME>fTARV  INFORMATION: 
B.^ckground 

On  September  9, 1991,  the  Attorney 
General  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (58 
FR  45907-45928)  which  set  forth 
proposed  procedures  for  implementing 
the  Radiation  Exposure  Compensation 
Act.  Comments  were  received  over  a 
period  of  45  days  which  ended  on 
October  24. 1991.  The  Department  of 
Justice  received  126  letters,  each 
containing  one  or  more  comments 
regarding  the  proposed  regulations  from 
interested  citizens  and  organizations. 
The  majority  of  comments  the 
Department  received  were  substantive 
and  very  useful  to  the  Department. 
These  comments  have  been  summarized 
and  grouped  together  according  to  their 
similarity  in  the  section  labelled 
Discussion  of  Changes  and  Comments, 
below. 

Som.e  changes  were  made  in  the 
proposed  regulations  based  upon  the 
comments.  Other  changes  were  made 
after  a  review  by  the  Department.  All 
significant  changes  are  discussed  below. 
Miner  or  technical  clianges  or 
clarifications  are  not  discussed. 

These  regulations  were  promulgated 
as  proposed  part  76.  Because  part  76  has 
been  used  for  other  regulations,  these 
regulations  are  now  designated  as  part 
79. 


Discussion  of  Change*)  and  Comments 

\i  -ny  I  .imr^r  r:;-;tnrs  requeSiPd  that 
f-.p  Urpartment  T'id;fy  sections  of  the 
'■rpu  d'nns  that  could  not  be  modified 
t  ticdkise  they  incorporated  statutory 
rrquirements.  These  included: 

(1)  Specific  requirements  set  forth  in 
section  4  of  the  Act  which  were 
incorporated  into  the  following  sections: 
Proposed  §§  79.11  and  79.12  regarding 
the  affected  areas;  Proposed  §S  79.12 
and  79.22  regarding  the  time  periods  for 
physical  presence;  Proposed  S  79.21 
regarding  the  specified  compensable 
diseases;  Proposed  §  79^2  regarding 
latency  periods  and  lifestyle  exceptions 
for  cigarette  smoking,  alcohol 
consumption,  and  coffee  consumption; 

(2)  Specific  requirements  set  forth  in 
section  5  of  the  Act  which  were 
incorporated  into  the  foUownng  sections: 
Proposed  S  79.31  regarding  the  uranium 
mining  states,  the  eligible  diseases 
related  to  mining,  the  time  periods  for 
employment  in  a  mine,  and  the  statutory 
requirement  that  silicosis  and 
pneumoconiosis  be  compensable  if  the 
mine  employment  occurred  on  an  Indian 
Reservation;  Proposed  §  79.32  regarding 
the  number  of  working  level  months  in 
connection  with  smoking  and  age,  and 
listed  criteria  that  required  employment 
in  a  uranium  mine  rather  than  a  mill, 
and  only  listed  lung  cancer  and  certain 
nonmalignant  respiratory  diseases  as 
eligible  diseases  in  conjunction  with 
uranium  mining; 

(3)  Specific  requirements  set  forth  in 
section  6  of  the  Act  which  were 
incorporated  into  the  following  sections: 
Proposed  §  79.51  which  identified 
persons  eligible  to  file  claims;  Proposed 
§  79.55  regarding  the  setoffs. 

Several  commentators  asked  us  to 
render  opinions  as  to  whether  certain 
records  would  prove  eligibility  criteria 
in  a  hypothetical  case  or  in  individual 
cases.  We  cannot  render  opinions  in 
advance  about  such  matters  prior  to 
actually  seeing  the  claim  and  the 
documents  and  issuing  a  Decision  on  the 
claim. 

Subpar*  \ 

Secticr.  79^ — Definitions 

The  definition  of  atmospheric  nuclear 
test  was  deleted  from  this  section 
because  it  is  included  in  subpart  E.  The 
definition  of  fallout  was  deleted  because 
it  is  not  used  in  any  manner  which 
would  require  it  to  be  defined.  The 
definition  of  immediate  family  member 
was  widened  to  include  parents. 

One  commentator  suggested  that  the 
definition  of  medical  document  was 
overly  restrictive,  and  should  be  revised 
to  allow  for  submission  of  any  document 
and  any  mcdic.i!  opinion  by  an  expert. 


We  have  declined  to  accept  this 
suggestion.  We  believe  it  is  essential  to 
rely  on  contemporaneous  records 
created  by  health  care  providers  for  the 
purpose  of  providing  medical  treatment 
to  the  claimant  because  these  records 
have  inherent  reliability.  "Expert" 
opinions  produced  for  litigation 
purposes,  or  for  the  purpose  of  obtaining 
a  large  lump  sum  claim  payment,  are 
inherently  unreliable  in  a  system  which 
is  non-adversarial  and  has  no 
mechanism  to  test  the  credibility  or 
accuracy  of  the  opinion. 

Section  79.4 — Burden  of  Proof. 
Production  of  Documents,  Presumptions, 
and  Affidavits 

A  majority  of  the  comments  we 
received  concerned  the  proposed 
limitation  on  the  use  of  affidavits  or 
declarations  to  establish  eligibility 
criteria.  Almost  all  of  these  comments 
related  to  subpart  D,  Uranium  Miners. 
Some  commentators  suggested  that  we 
permit  affidavits  or  declarations  under 
certain  circumstances  to  fill  in  gaps  left 
by  records  which  provided  some,  but 
not  all  of  the  information  necessary  to 
establish  eligibility.  Other  commentators 
recommended  that  we  accept  affidavits 
to  prove  almost  any  criterion  without 
any  records  to  support  the  affidavit.  The 
comments  of  one  attorney  in  Durango, 
Colorado,  were  particularly  helpful  by 
providing  specific  examples  of  rximmun 
records  and  some  of  the  gaps  in  those 
records.  After  careful  consideration,  we 
have  expanded  the  use  of  a^idavits  or 
declarations  in  two  instances  to  fill  in 
gaps  in  records.  First,  use  of  an  affidavit 
will  be  permitted  to  prove  the  level  of 
coffee  consumption  in  a  case  involving 
pancreatic  cancer.  This  change  was 
necessarj'  for  the  reasons  expressed  in 
the  portion  of  this  discussion  roiJitirg  to 
S  79.27  below. 

Second,  when  social  security,  income 
tax  or  similar  records  indicate  that  the 
claimant  was  employed  by  a  business 
that  was  engaged  in  uranium  mining 
during  the  period  of  the  claimant's 
employment,  use  of  an  affidavit  or 
declaration  will  be  permitted  to  identify: 

(1)  The  claimant's  occupation  or 
activity  in  the  mine; 

(2)  "Hie  identity  of  the  mine; 

(3)  The  county  and  state  in  which  the 
mine  was  located;  and 

(4)  The  actual  time  period  the 
claimant  worked  in  the  mine. 

The  use  of  affidavits  under  these 
circumstances  will  not  increare  the  risk 
of  fraud  because  social  security  records 
or  income  tax  records  will  reflect 
employment  for  a  business  during  some 
portion  of  a  year.  This  information  can 
be  matched  with  Atomic  Energy 
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Commission  (AEC)  records  to  verify  that 
the  business  was  involved  in  uranium 
mining  during  the  year  reflected  on  the 
social  security  or  tax  records. 

This  change  will  also  significantly 
assist  claimants  by  allowing  them  to  fill 
in  the  gaps  that  exist  when  more 
detailed  records  do  not  exist.  For  most 
claimants,  the  social  security  records 
will  be  complete  and  accurate,  and  will 
reflect  employment  for  a  mining 
company  when  no  other  record  reflects 
such  employment.  Some  commentators 
have  suggested  that  there  were  "fly-by- 
night"  mining  companies  that  failed  to 
report  earnings  to  the  Social  Security 
Administration  as  required  by  law.  We 
have  seen  no  evidence  to  support  this 
suggestion.  In  fact,  the  social  security 
records  we  have  seen  appear  to  be 
acciu-ate  and  comprehensive. 
Nevertheless,  in  the  very  few  cases 
where  a  claimant  worked  for  a  company 
that  failed  to  report  earnings,  the 
claimant  will  be  able  to  prove 
employment  by  offering  federal  or  state 
income  tax  records  which  the  claimant 
was  required  by  law  to  file.  In  revising 
these  regulations,  we  have  presumed 
that  claimants  obeyed  the  law  and  filed 
income  tax  returns  each  year  reflecting 
actual  earnings  from  employment. 

Some  commentators  suggested  that 
the  burden  of  proof  was  onerous  or 
unreasonable.  We  have  examined  the 
burden  imposed  on  the  individual 
submitting  the  claim  and  believe  that  it 
is  reasonable  to  require  persons  who  file 
claims  to  submit  documents  and  records 
to  establish  their  eligibility  by  a 
preponderance  of  the  evidence. 
Individuials  who  apply  for  these  lump 
sum  payments  are  best  situated  to 
supply  the  information,  or  the  access  to 
the  information,  that  establishes  their 
eligibility  to  receive  these  payments. 

Section  79.5 — Requirements  for  Written 
Medical  Documentation, 
Contemporaneous  Records,  and  Other 
Records  of  Documents 

Some  commentators  opined  that  the 
portion  of  this  provision  requiring 
production  of  the  original  or  a  certified 
copy  was  harsh  and  unduly 
burdensome.  The  reason  for  this  rule  is 
to  ensure  that  the  documents  upon 
which  the  Department  will  rely  in 
paying  claims  of  up  to  $100,000  have  not 
been  altered  or  fabricated.  The 
inconvenience  to  the  claimant  in  slight 
since  it  will  only  require  minimal  effort 
to  obtain  such  a  certification  from 
institutions  which  generally  provide 
such  a  certification  on  a  regular  basis 
(schools,  state  offices,  etc.).  In  situations 
where  certification  cannot  be  obtained. 
the  claimant  may  submit  the  document 
without  a  certification,  provided  the 


claimant  attaches  an  unsworn  statement 
explaining  why  such  certification  is  not 
possible.  The  Department  can  verify  the 
explanation  if  necessary.  After 
balancing  the  benefit  to  be  gained  from 
generally  requiring  certification  against 
the  Inconvenience  of  obtaining  it.  we 
conclude  that  the  benefit  clearly 
outweighs  the  inconvenience. 

One  commentator  inquired  regarding 
the  standard  to  be  used  by  the  Radiation 
Exposure  Compensation  Unit  in 
deciding  not  to  accept  a  document 
because  it  appeared  to  be  unreliable  or 
untrustworthy.  The  standard  is 
reasonableness.  The  rule  is  designed  to 
exclude  documents  which  are  forged  or 
altered  or  were  created  under 
circumstances  that  do  not  guarantee 
trustworthiness.  The  rule  is  purposely 
broad  in  order  to  cover  a  limitless  range 
of  possibilities.  The  rule  will  be  applied 
with  reason,  and  in  all  circumstances 
the  person  submitting  the  claim  will  be 
notified  of  the  reasons  that  the 
document  has  not  been  accepted  as 
proof  of  his  claim.  » 

Subpart  B 

Section  79.11 — Definitions 

One  commentator  expressed  concern 
that  the  terms  "first  exposure  of  initial 
exposure"  §  79.11(d)  were  defined  as  the 
date  the  claimant  was  first  physically 
present  in  the  affected  area  during  the 
designated  time  period.  The 
commentator  felt  that  it  would  be  unfair 
to  use  the  first  possible  date  of 
exposure,  and  argued  that  the  definition 
should  be  changed  to  the  last  date  of 
physical  presence  during  the  designated 
time  period.  This  comment  was 
considered  but  rejected  because  the  Act 
presumes  exposure  to  fallout  each  day 
during  the  designated  time  period.  Thus, 
the  first  day  the  claimant  was  physically 
present  in  the  affected  area  must  be 
presumed  to  be  the  date  he/she  was 
first  exposed  to  fallout.  Moreover,  it 
would  be  anomalous  to  count  the  first 
day  of  presence  in  the  affected  area  for 
purposes  of  calculating  the  requisite  one 
or  two  year  presence  requirement  within 
the  designated  time  period,  and  at  the 
same  time  use  the  last  day  of  presence 
to  calculate  the  latency  requirement. 

Several  commentators  felt  that  the 
date  of  onset  as  defined  in  S  79.12(d) 
should  be  changed  from  the  date  of 
diagnosis  to  some  other  time.  Some 
commentators  believed  that  the  date 
should  be  established  by  some  of  the 
best  estimate  of  a  physician  other  than 
the  diagnosing  physician.  The 
commentators  did  not  specify  the 
criteria  upon  which  such  an  estimate  of 
the  onset  would  be  determined.  Since 
"onset"  is  not  defined  in  the  Act  the 


definition  of  "onset"  was  considered  at 
length  both  before  and  after  the 
proposed  regulations  were  published. 
The  Department  consulted  with  officials 
at  the  NCI  and  epidemiologists  to  arrive 
at  a  definition.  Several  criteria  for 
determining  "onset"  were  considered, 
but  rejected  in  favor  of  the  date  of 
diagnosis. 

One  reason  for  using  the  date  of 
diagnosis  is  that  the  legislative  history 
indicates  that  the  date  of  diagnosis  was 
considered  to  be  the  date  of  onset.  A 
second  reason  is  that  the 
epidemiological  data  upon  which  the 
latency  periods  are  based  use  the  date 
of  diagnosis  as  the  date  of  onset.  Third, 
officials  at  the  NCI  and  other 
epidemiologists  considered  several 
alternatives  but  recommended  the  date 
of  diagnosis  as  the  date  of  onset.  Finally, 
the  date  of  diagnosis  is  the  single  date 
which  is  clear  and  can  be  uniformly 
applied  to  all  claimants. 

However,  jn  the  case  of  leukemia,  the 
definition  of  "onset"  was  slightly 
modified  to  provide  some  flexibility  in 
those  situations  where  diagnosis  of  the 
claimant's  leukemia  took  place  on  a 
date  shortly  after  the  expiration  of  the 
30-year  latency  period.  Thus,  the  date  of 
"onset"  for  leukemia  will  be  presumed 
to  be  the  date  of  diagnosis  unless 
otherwise  established  by  appropriate 
authorities  at  the  NCI  using  such  written 
medical  documentation  as  may  be 
prescribed  by  the  Unit  for  an  individual 
case. 

Section  79.13— Proof  of  Physical 
Presence 

The  list  of  documents  that  can  be 
submitted  to  prove  physical  presence 
was  expanded  to  include  original 
postcards  and  envelopes  from  letters 
addressed  to  the  claimant  or  an 
immediate  family  member  during  the 
designated  time  period  which  have  a 
postmark  and  a  cancelled  stamp. 

One  commentator  stated  that  there 
were  insufficient  records  existing  to 
prove  a  child  was  present  in  the  eligible 
portions  of  Clark  County.  Nevada, 
during  July  1962.  While  it  may  be 
difficult  in  some  cases  to  demonstrate 
residency  during  the  entire  period  from 
June  30  through  July  31,  1962,  almost  all 
actual  residents  should  be  able  to 
provide  such  proof.  The  number  of 
existing  records  is  quite  large  and 
includes  federal  tax  records,  school 
records,  property  records,  telephone 
directory  listings,  and  the  like.  A 
combination  of  such  records  could 
readily  establish  the  required  presence. 
In  addition,  the  Department  has 
included  a  new  category  of  records  in 
this  final  draft  of  this  section — 
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postmarked  letters— to  assist  claimants 
and  their  eligible  surviving  beneficiaries 
in  establishing  proof  of  residency. 

Section  79.16— Proof  of  Medical 

Condition 

Two  changes  were  made  to  this 
section  in  response  to  com.ments.  First, 
the  requirement  that  the  claimant  submit 
the  medical  documents  in  the  order 
appearing  on  the  list  was  eliminated. 
The  elimination  of  this  requirement  will 
significantly  ease  the  burden  on  the 
claimant  without  diminishing  our  ability 
to  verify  existence  of  a  qualifying 
disease.  Each  of  the  medical  documents 
is  a  reliable  means  by  which  to  diagnose 
or  prove  existence  of  the  disease,  and 
no  harm  will  result  by  allowing  the 
claimant  to  submit  the  document  he  can 
most  easily  obtain. 

Second,  the  requirement  that  the 
death  certificate  be  signed  by  the 
treating  physician  at  the  tim.e  of  death 
was  m.odified  to  allow  signature  by  any 
physician  at  the  time  of  death.  This 
change  was  made  in  recognition  of  the 
fact  that  any  physician,  whether  treating 
or  non-treating,  is  presumed  to  have 
sufficient  skill  and  expertise  to  reliably 
determine  the  cause  of  death.  The 
change  also  eliminates  the  need  for  the 
claimant  to  provide  documentation  to 
show  that  the  physician  who  signed  the 
death  certificate  was,  in  fact,  the 
treating  physician. 

The  Department  specifically  declined 
to  adopt  the  suggestion  made  by  some 
commentators  that  all  death  certificates 
be  accepted  regardless  of  the  training  of 
the  person  who  signed  the  certificate. 
While  such  death  certificates  are 
sufficiently  reliable  to  prove  a  person 
has  died,  they  are  not  a  reliable  means 
to  prove  the  cause  of  death  or  the 
existence  of  one  of  the  diseases  listed  in 
the  Act  because  a  person  with  no 
expertise  in  medicine  is  simply  not 
qualified  to  render  such  an  opinion. 

We  declined  to  adopt  some  comments 
which  requested  that  we  modify  our 
language  which  requires  that  the 
claimant  submit  medical  documentation 
that  contains  sufficient  information  from 
which  physicians  at  the  .N'CI  can  make  a 
diagnosis  of  the  disease  of  a  reasonable 
degree  of  medical  certainty.  We  believe 
this  is  an  appropriate  expression  of  the 
level  of  confidence  routinely  applied  by 
physicians  rendering  diagnoses  and 
treatment  for  the  illnesses  listed  m  the 
Act. 

Subpart  C 

Sect  J  on  79.26— Proof  of  Medical 

Condition 

The  same  changes  as  noted  abo\e  m 
§  79.16. 


Section  79.27— Proof  of  No  Heavy 
Smoking,  .\'o  Heavy  Drinking,  No  Heavy 
Coffee  Consumption,  and  No  Indication 
of  Disease 

This  is  a  new  section  that  had  been 
partially  included  in  §  79.26  of  the 
proposed  regulations.  This  section 
clarifies  the  method  we  will  use  to 
determine  whether  a  claimant  may  be 
barred  from  receiving  compensation 
because  he  drank  or  smoked  heavily,  or 
suffered  from  hepatitis  or  cirrhosis  of 
the  liver.  In  all  cases  except  coffee 
consumption,  we  will  require  production 
of  selected  medical  records  created 
around  the  date  of  diagnosis  which 
would  almost  certainly  contain 
information  about  these  habits  or 
diseases.  If  the  records  disclose  one  of 
these  habits  or  an  indication  of  either 
hepatitis  or  cirrhosis,  the  claimant  will 
be  allowed  to  submit  additional  records 
to  rebut  the  statement  in  the  records.  If 
there  is  nothing  in  the  records 
concerning  these  habits  or  the  hepatitis 
or  cirrhosis,  we  can  safely  presume  that 
the  claimant  did  not  engage  in  these 
habits  or  have  hepatitis  or  cirrhosis 
because  these  habits  and  diseases  are 
matters  which  the  treating  or  diagnosing 
physician  would  note  in  evaluating  any 
one  of  the  diseases  for  which  the 
claimant  can  recover  under  the  Act. 

In  the  case  of  coffee  consumption,  the 
link  between  coffee  consumption  and 
pancreatic  cancer  has  not  been  well 
established  in  the  medical  literature.  In 
accordance  with  our  statutory  mandate 
to  determine,  in  consultation  with  the 
Surgeon  General,  what  constitutes 
written  medical  documentation  that  an 
individual  contracted  a  specified 
disease,  section  6(b)(2)(A)  of  the  Act,  we 
have  concluded  that  it  is  highly  unlikely 
that  a  physician  would  have  inquired 
about  such  a  habit  or  noted  it  in  any 
records.  Therefore,  we  have  provided 
that  the  claimant  or  eligible  surviving 
beneficiary  may  submit  a  statement 
under  oath  to  meet  this  requirement. 

Subpart  D 

Section  79.31 — Definitions 

After  reviewing  several  comments,  the 

definition  of  employment  in  a  uranium 
mine  was  modified  so  that  the  language 
would  not  unintentionally  limit  the  types 
of  qualifying  activities  to  those  only 
involved  in  the  extraction  of  ore.  This 
modification  was  made  in  recognition  of 
the  fact  that  other  individuals  were 
conducting  activities  underground  in  the 
mine  in  a  collateral  role  to  the  actual 
extraction  of  ore.  These  individuals 
include  inspectors,  engineers,  geologists, 
etc  ,  as  well  as  employees  of  the  .'KFC 
and  other  non-minmg  company 
personnel.  The  definition  also  includes  a 


nonexclusive  list  of  underground 
activities. 

The  definition  of  uranium  mine  was 
modified  when  it  was  apparent  that 
there  was  confusion  about  the  phrase  in 
the  previous  definition  defining  a  mine 
as  an  excavation  beneath  the  surface  of 
the  ground.  As  modified,  the  definition 
makes  it  clear  that  the  mine  must  be 
underground  and  cannot  be  an  open  pit, 
rim,  or  strip  mine. 

The  defmition  of  smoker  was  changed 
because  we  were  correctly  advised  by 
the  experts  with  whom  we  consulted 
that  a  smoker  is  defined  in  most 
epidemiological  studies  to  be  a  person 
who  smoked  1  cigarette  per  day  for  1 
year  or  less  than  20  packs  of  cigarettes. 
Our  previous  definition  was  much  higher 
than  the  normal  epidemiological 
standard.  The  Public  Health  Service 
(FHS)  study,  which  will  be  used  by 
many  miners  as  the  basis  for  their 
eligibility  for  compensation  under  the 
Act,  recorded  smoking  histories  of 
individuals  by  the  number  of  packs  per 
day  the  person  acknowledged  smoking 
during  his  life.  Since  the  standard  of  one 
cigarette  per  day  for  one  year  is  so  low. 
we  believe  it  is  prudent  to  define  a 
smoker  at  a  level  slightly  higher  than  the 
epidemiological  standard  to 
accommodate  for  any  errors  made  in 
recording  the  smoking  history  of  the 
miner.  Thus,  we  have  defined  smoker  to 
mean  an  individual  who  smoked  one 
"pack  year"  of  cigarette  products.  A 
pack  year  is  one  pack  per  day  for  one 
year,  or  365  packs  of  cigarettes. 

The  definition  of  smoker  also 
eliminates  the  distinction  between 
smoking  habits  before  exposure  in  the 
mines,  during  exposure  in  the  mines, 
and  after  exposure  in  the  mines. 
Authorities  at  the  NCI  have  advised  that 
there  is  simply  no  consensus  in  the 
medical  community  as  to  the  exact 
relationship  between  smoking 
concurrently  with  mining,  as  opposed  to 
smoking  before  or  after  mining. 

The  definition  of  lung  cancer  was 
modified  on  the  advice  of  the  NCI  to 
specify  inclusion  of  cancer  of  the  lung, 
trachea,  and  bronchus,  and  to  exclude 
cancer  in  situ. 

We  received  comments  requesting 
that  we  recognize  a  smoking  latency 
period  which  would  recognize  the  notion 
that  the  human  body  fully  recovers  from 
smoking  after  cessation  for  a  long  period 
of  time.  This  recommendation  was 
rejected  after  consultation  with  the  NCI 
because  the  medical  literature  does  not 
support  this  notion. 
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Section  79.33 — Proof  of  Employment  in  a 
Uranium  Mine 

After  reviewing  comments,  this 
section  was  rewritten  to  make  it  clearer 
and  more  specific  and  to  outline  the 
manner  in  which  employment  can  be 
proven  when  nothing  more  than  social 
security  or  tax  records  exists.  The  single 
most  important  change  was  the 
modification  to  permit  affidavits  or 
declarations  to  supply  necessary 
information  not  specified  in  social 
security  or  tax  records.  This  will  allow 
individuals  to  demonstrate  emplo>'ment 
in  a  mine  if  they  are  not  included  in  the 
PHS  study,  or  the  PHS  study  data 
concerning  the  individual  is  not 
complete. 

Section  79.34— Proof  of  Exposure  to 
Working  Level  Months 

This  section  was  rewritten  to 
correspond  to  the  revised  §  79.33. 

Many  commentators  expressed 
concern  that  working  level 
measurements  of  radiation  taken  in  the 
mines  were  too  low  because  the 
measurements  were  either  inaccurate  or 
falsified,  and  some  commentators  urged 
adoption  of  some  method  to  compensate 
for  the  perceived  inaccuracies.  The 
Department  has  declined,  however,  to 
adopt  any  method  to  inflate  the  working 
level  measurements.  Congress  was 
aware  that  there  were  variations  in  the 
measurement  of  working  levels  in  the 
mines  but  chose  to  set  defined  minimum 
levels  based  on  the  measurement  data 
that  existed.  We  must  presume  that 
these  minimum  levels  set  by  Congress 
take  into  account  the  problems 
associated  with  the  collection  of  the 
data.  Moreover,  there  is  simply  no 
method  of  calculation  which  would 
result  in  100%  accuracy.  Working  level 
measurements  varied  widely  within 
each  mine  in  terms  of  time  and  location. 

Another  commentator  requested  that 
in  calculating  working  levels  for  mines 
between  1947  and  1961,  when  Uttle 
sampling  was  done  by  the  PHS,  we 
should  use  a  methodology  which  results 
in  estimates  of  working  levels  at  a 
"high"  level  We  rejected  this  somewhat 
vague  comment  and,  instead,  have 
adopted  the  accepted  methodology  used 
by  the  PHS  and  NIOSH  for  estimating 
working  levels  outlined  in  §  79.34(g). 

Section  79.35 — Proof  of  Lung  Cancer 

This  section  was  rewritten  to  make  it 
clearer  and  to  make  technical 
corrections  to  the  medical  records  we 
would  accept.  The  changes  made  in 
§  79  16  were  also  made  in  this  section. 

One  commentator  suggested  that  we 
make  some  provision  for  situations 
where  the  Indian  Health  Service  (IHS) 


has  lost  or  mislaid  records.  We  carefully 
considered  this  proposal  and  found  that 
no  additional  provision  is  necessary. 
Our  investigation  revealed  that  the  IHS 
records  are  well  kept  and  maintained.  In 
the  very  few  instances  when  a  record  is 
lost  or  mislaid,  the  IHS  will  be  asked  to 
perform  the  medical  test  which  is  the 
basis  for  the  record  listed  in  this  section 
of  the  regulations.  If  the  uranium  miner 
is  deceased,  the  person  filing  the  claim 
may  submit  the  death  certificate  as 
proof  of  lung  cancer. 

Some  commentators  suggested  that  in 
cases  where  the  existence  of  the  disease 
cannot  be  readily  ascertained  from  the 
records  provided  by  the  claimant,  we 
should  allow  the  person  submitting  the 
claim  to  furnish  the  medical  opinion  of 
"an  expert."  We  rejected  this 
recommendation  because  the  Act 
specifically  provides  that  the  disease  be 
established  by  "written  medical 
documentation."  The  express  language 
of  the  Act  and  the  legislative  history 
suggests  that  this  phrase  refers  to 
contemporaneous  medical  records 
created  for  the  purpose  of  diagnosis  and 
treatment,  rather  than  testimony  in 
written  form  prepared  for  the  purpose  of 
supporting  a  claim  for  compensation. 
Contemporaneous  medical  records 
generally  will  be  more  objective  than 
those  prepared  specifically  to  support  a 
claim  for  compensation.  In  those  cases 
where  the  Department  needs  expert 
medical  advice  in  making  a 
determination  about  the  existence  of  a 
disease.  Congress  directed  that  the 
Department  should  consult  with  the 
Surgeon  General  (National  Cancer 
Institute). 

Section  79.36— Proof  of  Nonmalignant 
Respiratory  Disease 

A  major  change  was  made  in  this 
section  when  commentators  advised 
that  diagnosis  of  pulmonary  fibrosis 
based  upon  an  x-ray  alone  was 
improper  because  it  did  not  include  a 
requirement  that  the  claimant  establish 
impairment  in  the  functioning  of  his/her 
lungs,  as  even  the  definition  of 
pulmonary  fibrosis  contained  in  the 
regiilalions  correctly  required.  To 
correct  this  problem,  experts 
recommended  adoption  of  the  types  of 
tests  currently  used  in  the  Black  Lung 
program.  The  tests  are  pulmonary 
function  tests  and  arterial  blood-gas 
tests.  Use  of  oximetry  testing  to  measure 
oxygen  saturabon  of  the  blood  was 
considered  but  rejected  because 
established  standards  are  not  available 
The  other  tests  are  widely  accepted  and 
have  established  standards. 


Section  79. 3  ~— Proof  of  Smoking, 
Nonsmokir'^  nnd A?e 

This  section  is  new  and  is  similar  to 
§  79.27. 

Subpart  E 

Substantial  changes  were  made  to  the 
entire  onsite  participant  section  of  the 
regulations  based  upon  comments 
received  from  the  Defense  Nuclear 
Agency  and  the  Department  of  Energy, 
and  consultations  between  these 
agencies  and  the  Department. 

Section  79.41 — Definitions 

The  definition  of  "onsite"  was 
changed  to  eliminate  any  vagueness  or 
ambiguity  regarding  the  areas  that  are 
included  in  the  definition.  Two  areas 
were  added  that  had  not  previously 
been  included: 

(1)  The  South  Atlantic  Test  Site  used 
for  a  series  of  high  altitude  explosions; 
and 

(2)  Designated  areas  used  for  the 
purpose  of  monitoring  fallout  from  the 
Nevada  Test  Site. 

The  definition  of  "participant"  was 
changed  to  elim.inate  ambiguity 
regarding  who  should  be  included  in  the 
definition.  The  definition  specifically 
identifies  the  classifications  of  eligible 
individuals  (servicemen,  PHS,  Civil 
Defense,  etc.)  and  specifically  identifies 
the  type  of  qualifying  duties  or  place 
where  such  duties  had  to  have  been 
performed  for  the  person  to  be 
considered  a  participant.  The  one 
significant  addition  is  the  addition  of 
members  of  the  PHS  who  performed 
duties  as  roving  monitors  of  fallout,  who 
had  previously  not  been  included. 

The  definition  of  "Atmospheric 
Detonation  of  a  Nuclear  Device"  and  the 
definition  of  "Period  of  Atmospheric 
Nuclear  Testing  '  were  modified,  and  the 
Appendix  listing  nuclear  tests  was 
eliminated  to  resolve  the  confusion  that 
arose  because  of  the  inconsistencies 
between  the  definitions  and  the 
Appendix.  Now.  all  atmospheric  tests 
are  listed  in  one  definition  together  with 
the  qualifying  time  periods  associated 
with  each  test  series. 

One  commentator  requested  that  we 
be  more  specific  in  defining  the  term 
"Pacific  Proving  Grounds."  This 
comment  had  substantial  merit,  and 
together  with  other  comments  indicating 
that  this  section  was  vague,  we  revised 
the  definitions  so  that  they  are  specific 
and  unambiguous. 

One  commentator  requested  that  we 
modify  the  definition  of  "onsite"  to 
include  the  Atomic  Energy  Commission 
Laboratory  at  UCLA  in  Westwood. 
California,  which  is  currently  not 
included.  The  commentator  noted  that 
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the  Laboratory  ar.alyze-i  samples  of  soil 
and  other  objects  obtained  from  the  test 
sites  after  detonation  of  a  nuclear 
weapon.  We  declined  to  adopt  this 
recommendation  because  the  Act 
specifically  requires  "onsite 
participation"  in  a  test.  We  believe 
Congress  intended  that  the 
"participation"  be  directly  related  to  the 
actual  test  of  the  nuclear  device  and 
that  the  term  "onsite"  be  limited  to 
locations  at  or  near  the  test  sites  or 
places  where  decontamination  of 
equipment  used  in  the  test  occurred. 

Several  commentators  urged  us  to 
include  VMihin  the  definition  of  "onsite" 
the  cities  of  Hiroshima  and  Nagasaki. 
The  Act,  however,  only  provides  for 
situations  involving  the  "test"  of  a 
nuclear  device.  The  devices  detonated 
at  Hiroshima  and  Nagasaki  were  not 
detonated  for  test  purposes.  This 
interpretation  is  consistent  with  Public 
Law  100-321,  which  differentiates 
between  tests  and  combat  uses  of 
nuclear  weapons. 

One  commentator  urged  us  to  include 
servicemembers  involved  in  monitoring 
tests  of  nuclear  weapons  by  foreign 
countries.  We  have  rejected  this 
recommendation  because  the  legislative 
history  suggests  that  Congress  only 
intended  for  the  Act  to  compensate 
persons  harmed  by  atmospheric  tests 
conducted  by  the  United  States. 

Several  commentators  urged  us  to 
include  certain  tests  in  the  definition  of 
an  atmospheric  detonation  of  a  nuclear 
device.  One  person  suggested  the 
Bainberry  Test  in  1970.  This  suggestion 
was  rejected  because  the  test  occurred 
below  ground  and  seven  years  after  the 
Limited  Test  Ban  Treaty  halting 
atmospheric  nuclear  tests.  Other 
suggestions  included  underground  tests 
where  venting  into  the  atmosphere 
occurred,  or  where  missile  launches 
were  aborted  and  the  missile  was 
destroyed  on  the  launch  pad  or  in  the 
air.  These  events,  however,  do  not 
reasonably  fall  within  the  plain  meaning 
of  the  language  used  in  the  Act  or 
intended  by  Congress.  Congress 
intended  to  compensate  persons 
affected  by  tests  involving  explosions  of 
nuclear  weapons  which  occurred  at  or 
above  the  surface  of  the  ground  or 
underwater. 

Section  79. 43 — Proof  of  Participation 
Onsite 

Subsection  (c)  was  eliminated 
because  the  substance  of  this  subsection 
was  incorporated  into  the  definition  of 
"participant." 


Subpart  F 

Section  79.50— Attorney  General's 
Delegation  of  Authority 

Some  commentators  objected  to  the 
Attorney  General's  delegation  of 
authority  to  the  Torts  Branch  to 
administer  the  Radiation  Program.  The 
commentators  recommended  using  an 
"independent"  board.  This 
recommendation  was  rejected  for  two 
reasons.  First,  the  legislative  history 
reveals  that  Congress  considered,  but 
rejected  a  system  in  which  a  "board" 
was  established  as  the  decision-making 
body  in  favor  of  assigning  the  decision- 
making function  to  the  discretion  of  the 
Attorney  General.  Second,  the  Torts 
Branch  is  best  suited  to  handle  this 
claims  process  given  the  expertise  of  the 
personnel  within  the  specialized  tort 
section.  The  personnel  assigned  to 
administer  the  process  will  perform  their 
duties  in  an  objective  and  non- 
adversarial  manner. 

Section  79.51 — Filing  of  Claims 

This  section  was  changed  in  three 
significant  ways.  First,  a  provision  was 
added  to  allow  the  Unit  to  return  unfiled 
to  the  sender  claims  that  substantially 
failed  to  comply  with  the  regulations. 
Second,  in  response  to  comments  we 
received,  we  added  a  provision  which 
allows  legal  guardians  of  minor  or 
incompetent  claimants  or  eligible 
surviving  beneficiaries  to  file  claims  on 
behalf  of  the  claimant  or  eligible 
surviving  beneficiary.  Third,  we 
substantially  revised  the  subsections 
relating  to  the  records  that  eligible 
surviving  beneficiaries  must  submit  to 
establish  their  relationship  to  the 
claimant.  These  subsections  are  now 
organized  in  a  checklist  format,  and  we 
believe  they  are  clearer  than  the 
subsections  in  the  proposed  regulations. 
Additionally,  each  subsection  now 
contains  a  provision  that  will  allow  the 
claimant  to  use  a  standard  part  of  the 
claim  form  in  lieu  of  an  affidavit  to 
provide  certain  information  under  oath. 

One  commentator  asked  how  a 
common  law  marriage  could  be 
established.  The  section  that  now 
addresses  this  question  is  §  79.51(e), 
which  provides  that  such  a  marriage 
may  be  established  by  furnishing  a 
judicial  or  other  governmental 
determination  that  a  valid  marriage 
existed. 

One  commentator  asked  us  to 
consider  that  Navajo  records 
establishing  kinship  were  not  accurate 
or  complete.  Our  discussions  with  the 
Tribal  records  custodian  indicate  that 
the  records  are  highly  accurate,  and  in 
those  instances  where  they  are  not 
coniplete,  a  person  may  take  steps 


through  the  records  custodian  or  tribal 
courts  to  make  them  accurate  and 
complete. 

One  commentator  recommended  that 
the  limitation  on  filing  claims  more  than 
three  times  be  abolished  since  some 
claims  may  be  more  difficult  to  prove 
with  a  living  claimant,  as  opposed  to  a 
deceased  claimant.  We  rejected  the 
recommendation  because  we  believe  the 
three-time  limitation  encourages 
claimants  to  submit  well  documented 
claims  and  discourages  them  from 
repeatedly  refiling  a  claim  that  has  been 
denied  with  little  or  no  change  in  the 
documentation  supporting  their  claim. 
At  the  same  time,  the  three-time  rule  is 
flexible  enough  to  provide  for  a  situation 
in  which  the  claimant  or  eligible 
surviving  beneficiary  acquires  new 
documentation  or  develops  a 
compensable  disease. 

Section  79.52 — Review  and  Resolution 
of  Claims 

A  new  part  was  added  to  this  section 
to  allow  for  an  initial  review  and 
disposition  of  the  claim,  prior  to  medical 
review,  if  the  claimant  is  obviously  not 
eligible  for  compensation.  This  would  be 
the  case  where  a  person  submitted  a 
claim  for  compensation  for  a  disease 
that  is  not  listed  in  the  Act,  or  the 
person  submitting  the  claim  is  not  listed 
as  an  eligible  surviving  beneficiary 
under  the  Act,  or  some  other  similar 
reason  that  the  claimant  is  barred  from 
receiving  compensation  by  the  Act. 

The  time  periods  for  curing  defects  or 
submitting  additional  documentation  in 
support  of  the  claim  have  all  been 
increased  to  sixty  days  from  the 
previous  thirty  days  after  an  avalanche 
of  comments  from  the  public  requesting 
that  we  increase  the  time  period.  If  the 
claimant  or  eligible  surviving 
beneficiary  needs  more  than  sixty  days, 
he/she  may  request  additional  time  from 
the  Assistant  Director  within  the  Torts 
Branch,  Civil  Division,  assigned  to 
manage  the  Radiation  Exposure 
Compensation  Program. 

New  provisions  were  added  to  permit 
the  Unit  to  require  the  claimant  to 
provide  an  authorization  to  release 
records  to  verify  eligibility  in  cases 
where  independent  confirmation  is 
appropriate.  Similarly,  provisions  were 
added  to  allow  the  Unit  to  obtain  a 
release  from  Jhe  claimant  to  get  records 
when  it  would  be  easier  for  the  Unit  to 
get  the  records  than  for  the  claimant  to 
attempt  to  obtain  the  records. 

Some  commentators  requested  that 
we  include  provisions  for  hearings  at 
which  testimony  could  be  received  and 
evaluated  by  a  fact  finder  who  could 
judge  the  credibility  of  the  person 
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testifying.  These  suggestions  related  to 
proof  of  employment  in  a  uranium  mine 
when  no  records  existed  which  reflected 
such  employment.  We  believe  such  a 
procedure  is  unnecessary,  unreliable, 
and  contrary  to  Congressional  intent. 
The  provisions  of  revised  §§  79.33  and 
79.34  eliminate  any  reasonable  need  for 
an  oral  hearing.  Furthermore,  the  claims 
procedure  would  become  wholly 
unrehable  if  we  permitted  an  individual 
to  establish  employment  by  testimony 
without,  at  a  minimum,  social  security  or 
income  tax  documentation  supporting 
employment. 

Moreover,  our  reading  of  the 
legislative  history  indicates  that 
Congress  specifically  intended  that  the 
procedures  for  determining  these  claims 
would  be  entirely  administrative  and 
non-adversarial,  and  would  not  involve 
any  oral  hearing.  In  fact,  early  drafts  of 
the  Act  provided  for  a  system  similar  to 
that  used  in  the  National  Vaccine  Injury 
Compensation  Program,  where  the 
claimant  is  provided  an  oral  hearing  in 
the  Claims  Court.  That  model  was 
rejected  in  favor  of  an  administrative 
system  similar  to  those  created  to 
compensate  the  victims  of  the  disaster 
at  Texas  City  and  the  Japanese 
Americans  interned  during  World  War 
II 

Nowhere  in  the  legislative  history  is 
there  any  indication  that  Congress 
intended  for  the  Department  to  conduct 
oral  hearings  to  determine  eligibility. 
Indeed,  the  experience  of  the 
Department  with  the  Vaccine  Program 
demonstrates  that  a  procedure  that 
provides  for  an  oral  hearing  would  be  a 
costly  and  time  consuming  endeavor 
that  could  not  feasibly  resolve  the 
estimated  number  of  cases  all  within  the 
statutory  timeframe  of  a  year.  Similarly, 
the  experience  of  the  Vaccine  Program 
demonstrates  that  few  attorneys  could 
participate  in  cases  involving  discovery, 
one  or  more  oral  hearings,  written 
briefs,  appeals,  expert  witnesses,  travel 
expenses  and  the  like  for  less  than 
SIO.OOO. 

One  commentator  suggested  that  the 
Department  assist  in  appropriate  cases 
in  obtaining  records  establishing 
eligibility.  This  comment  has  substantial 
merit  and  a  provision  was  added  to  this 
section  permitting  the  Department  to 
obtain,  in  appropriate  cases,  an 
Authorization  to  Release  Records  to 
verify  eligibility. 

One  comment  was  received  inquiring 
whether  a  person  would  be  informed  of 
the  documentation  being  used  to 
dete.Tnine  his  claim.  In  all  case?  the  Unit 
will  share  this  documentation  with  the 
claimant  or  eligible  surviving 
beneficiary.  For  claims  under  subparts 
B.  C.  and  D.  the  person  submitting  the 


claim  will,  in  many  instances,  provide 
the  documents  used  to  verify  his  claim. 
For  claims  under  subpart  E.  verification 
will,  in  most  instances,  be  provided  by 
the  Defense  Nuclear  Agency  (DNA)  or 
Department  of  Energy  (DOE).  In  any 
case  where  the  documentation  is 
insufficient  to  verify  eligibility,  the 
person  submitting  the  claim  will  be 
notified  and  provided  the  opportunity  to 
submit  additional  documents  to 
establish  his  claim  in  accordance  with 
§  79.52. 

Section  79.53 — Appeal  Procedures 

The  appeal  period  was  increased  to 
sixty  days  from  thirty  in  response  to 
numerous  comments.  Failure  to  submit 
the  appeal  within  the  sixty-day  period 
no  longer  results  in  an  automatic  denial. 
Discretion  is  left  to  the  Assistant 
Attorney  General  or  to  an  Appeals 
Officer  to  deny  the  appeal  on  grounds 
that  it  was  not  submitted  in  a  timely 
manner.  A  sentence  was  added 
clarifying  that  the  Memorandum  on  the 
Appeal  by  the  Assistant  Attorney 
General  or  the  Appeals  Officer  is  the 
final  agency  action  on  the  claim. 

Several  commentators  asked  that  the 
provision  prohibiting  the  claimant  from 
offering  the  Appeals  Officer  new 
documentation  not  provided  to  the 
Assistant  Director  prior  to  his  Decision 
be  modified  to  allow  such 
documentation  to  be  provided.  This 
request  was  considered  but  rejected  as 
duplicative  of  the  procedures 
established  in  5  79.52.  In  that  section,  a 
review  will  be  conducted  by  the 
Assistant  Director  of  the  documentation 
submitted  in  support  of  the  claim.  If  the 
documentation  is  insufficient,  the  person 
submitting  the  claim  is  notified  and 
given  sixty  days  or  a  greater  period,  if 
appropriate,  within  which  to  obtain 
additional  records  to  establish 
eligibility.  Individuals  are  expected  to 
provide  all  documentation  that  exists  to 
support  his/her  claim  during  that  sixty- 
day  period  (or  longer  period  if 
appropriate),  and  not  withhold  any 
documentation.  If  the  documentation 
remains  insufficient,  the  claim  will  be 
denied.  At  that  point,  it  is  expected  that 
there  will  be  no  additional 
documentation  to  provide  to  the 
Appeals  Officer.  The  Appeals  Officer 
can  then  examine  the  same 
documentation  used  by  the  Assistant 
Director  in  arriving  at  his  Decision,  and 
determine  whether  his  Decision  is 
correct.  The  purpose  of  appellate  review 
is  to  correct  any  errors  in  the  application 
of  the  Act  or  the  regulations  to  the 
evidence.  This  would  be  impossible  if 
the  evidence  changed  at  each  stage  of 
review.  In  the  unlikely  instance  that 
additional  documentation  is  later 


obtained  by  the  individual  submitting 
the  claim,  he/ahe  can  file  a  new  claim. 
One  commentator  inquired  whether 
an  oral  hearing  with  the  Appeals  Officer 
would  be  allowed  It  would  not.  The 
function  of  the  Appeals  Officer  is  to 
review  the  Assistant  Director's  Decision 
and  determine  whether  that  Decision  is 
correct.  The  claimant  or  eligible 
surviving  beneficiary  can  set  forth  in 
writing  the  reasons  he/she  believes  the 
Decision  is  incorrect.  The  Appeals 
Officer  will  then  evaluate  the  appeal 
and  issue  a  Memorandum  that  will 
affirm  or  reverse  the  Decision,  or 
remand  the  Decision  for  further  action. 

Section  79.54— Attorneys 

This  section  was  amended  by  deleting 
reference  to  the  Agency  Practice  Act. 
The  change  was  made  to  clarify  that 
persons  can  only  be  represented  by 
attorneys  who  file  a  written  statement 
with  the  Assistant  Director  indicating 
that  the  attorney  is  a  member  in  good 
standing  of  the  highest  court  of  the  state 
and  is  authorized  to  represent  the 
particular  person  on  whose  behalf  he/ 
she  acts. 

One  commentator  urged  the 
Department  to  modify  this  section  to 
permit  a  personal  representative  who  is 
not  an  attorney  to  represent  claimants. 
This  suggestion  could  not  be  accepted 
because  the  Act  and  its  legislative 
history  indicate  that  Congress  intended 
that  a  person  filing  a  claim  who  desired 
representation  should  be  represented  by 
an  attorney.  This  determination  is 
reasonable  because  it  objectively 
ensures  a  minimum  level  of  skill  and 
ethics  of  persons  providing 
representation. 

Section  79.55— Procedures  for  Payment 
of  Claims 

Significant  changes  were  made  in  this 
section.  A  sentence  was  included 
permitting  payment  to  be  made  to  the 
legal  guardian  of  any  claimant  or 
eligible  sur\'iving  beneficiary. 
Subsection  (b)  was  modified  to  give  the 
Assistant  Director  broad  power  to 
ensure  that  the  correct  amount  of  any 
offset  is  made  to  the  amount  awarded 
under  the  Act  and  to  verify  the  identity 
of  the  recipient  of  money  paid  under  the 
Act. 

Subsection  (c)  was  clarified  by 
specifying  that  payments  under  subparts 
B,  C,  and  D  would  be  offset  by 
subtracting  the  amount  of  prior 
payments  made  pursuant  to  an  award  or 
settlement  of  any  civil  action  based  on 
the  disease  which  is  the  subject  of  the 
claim  under  the  Act.  The  amount  of  the 
civil  action  settlement  or  award  is  not 
inflated  to  present  value  prior  to  being 
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subtracted  from  the  awarJ  payment 
under  the  Act. 

Subsection  (d)  was  clarified  by- 
specifying  that  payments  under  siibpurt 
E  would  be  offset  by  subtracting  the 
actuanal  present  value  of;  (1)  The 
amount  of  prior  payments  made 
pursuant  to  an  award  or  settlement  of 
any  civil  action  based  on  the  disease 
which  is  the  subject  of  the  claim  under 
the  Act  and  (2]  the  sum  of  payments  by 
the  Federal  Government.  The  Act 
requires  that  these  amounts  must  be 
inflated  to  actuarial  present  value 
before  they  are  subtracted  from  the 
compensation  payment  under  subpart  E. 
To  assist  the  claimant,  we  have  listed 
some  of  the  usual  types  of  paymen'.s 
persons  receive  from  the  Federal 
Government  which  would  be  subject  to 
the  offset,  and  others  which  would  net. 
Subsection  (d)  also  speciiTes  the  me'liod 
for  calculation  of  actuarial  present 
value,  and  a  worksheet  has  been 
attached  as  an  appendix 

The  term  "actuarial  present  value"  as 
used  in  the  Act  and  the  regulations 
actually  refers  to  the  "present  value"  of 
the  payTiients  identified  above.  This 
anomaly  is  the  result  of  the  use  of  the 
term  "actuarial  present  value"  in  the  A^t 
in  a  manner  that  is  inconsistent  with  its 
standard  economic  meaning  and  its  use 
in  eight  other  statutes.  The  concept  of 
actuarial  present  value  in  its  standard 
economic  meaning  and  as  used  in  the 
eight  other  statutes  involves  discounting 
of  an  uncertain  stream  of  future 
payments,  not  known  past  paymmts. 
Thus,  the  term  "actuarial  present  value" 
cannot  be  applied  to  known  past 
payments.  After  reviewing  the 
legislative  history  (which  explained  that 
the  offset  was  mtended  to  be  a 
calculation  of  "present  value")  we  have 
concluded  that  Congress  actually 
intended  that  we  subtract  the  present 
value  of  the  past  payments. 

Subsection  (e)  lengthens  the  period  in 
which  to  return  the  Acceptance  of 
Payment  Form  from  thirty  to  sixty  days 
and  changes  the  provision  which 
md'catps  that  failure  to  returTi  the  Form 
within  the  required  time  period 
constitutes  an  automatic  rejection  of  the 
payment.  A  new  provision  has  also  L>et;n 
included  which  provides  that  reiected 
payments  or  shares  of  payments  must 
be  returned  to  the  Trust  Fund  and  not 
redistributed  to  other  eligible  surviving 
beneficiaries. 

Subsection  (g)  is  new  and  outlines  the 
circumstances  under  which  a  person 
may  receive  more  than  one  payment 
from  the  Trust  Fund. 

One  commentator  inquired  whether 
the  share  of  an  award  a  child  migh'  be 
entitled  to  under  the  Art  would  be 
redistributed  to  other  living  children  if 


that  child  decJined  to  receive  his/her 
share.  This  comment  was  carefully 
considered  but  rejected  because  section 
6  of  the  Act  provides  that  a  child  is  only 
entitled  to  a  payment  equal  to  the 
amount  of  the  award  divided  by  the 
number  of  living  children.  Any  payment 
which  included  the  redistributed  share 
of  a  living  child  would  violate  the 
express  terms  of  the  Act. 

Economic  .Assessment  and  Certification 

In  accordance  with  5  U.S.C.  605(b).  the 
Attorney  General  certifies  that  this  rule 
does  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities.  It  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291, 
nor  does  this  rule  have  federalism 
implications  warranting  assessment  in 
accordance  with  section  6  of  E.0. 12612. 
The  information  collections  authorized 
by  this  rule  have  been  cleared  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act.  (OMB 
Control  No.  1105-0052) 

List  of  Subjects  in  28  CFR  Part  -9 

Administrative  practice  and 
procedure.  Cancer,  Delegation  of 
authority  (Government  agencies), 
Leukemia,  Radiation  Exposure 
Compensation  Act,  Tort  claims. 
Underground  mining.  Uranium. 

Pursuant  to  the  provisions  of  the 
Radiation  Exposure  Compensation  Act, 
42  L"  S.C.A.  2210  note  (1991),  (Pub.  L 
101-426,  IQA  Stat.  920  (1990),  as  amended 
by  Pub.  L.  101-510. 104  Stat.  1835  (1990)). 
the  Attorney  General  of  the  United 
States  amends  title  28  of  the  Code  of 
Federal  Regulations,  chapter  I,  to  add  a 
new  part  ~9  as  foiiows- 

PART  79— CUMMS  UNDER  THE 
RADIATION  EXPOSURE 
COMPENSATION  ACT 

Subpart  A— Gerw»fal 

79.1  Purpose. 

79.2  General  definitions. 

"9.3    Compensable  claim  categories  under 
the  Act. 

79.4  Burden  of  proof,  production  of 
documents,  presumptions,  and  affidavits. 

79.5  Requirements  for  »vritten  medical 
documentation,  contemporaneous 
rpconis.  and  other  records  or  documents. 

Subpart  B— Ef»glt)t1tty  Crtterta  for  Claims 
Relating  to  ChikJhooO  Leukemia 

79  10    Scope  of  subpart. 

79.11  DefiniHons. 

79.12  Criteria  for  eligibility. 

79.13  Proof  of  physical  presence. 

79.14  Proof  of  initial  pxposure  prior  to  age 
21 

79.15  t*n>of  iif  onsr;  of  leukemia  between 
two  and  thirty  years  after  first  exposure. 

79.15     Croof  of  medical  condition 


Sut>psrt  C— E»orbiltty  Crtte-  a  fc  Claim. 

Relating  lo  C»rtair  Spi'crtied  DtsMsei 

79.20  Scope  of  subpart. 

79.21  Definitions. 

79.22  Criteria  for  eligibility. 

79.23  Proof  of  physical  presence. 

79.24  Proof  of  initial  or  first  exposure  after 
age  20  for  claims  under  {  79  22(b)(1).  or 
before  age  20  for  claims  under 

{  79.22(b)(4).  or  t)efore  age  40  for  claims 
under  i  79.22(b)(5),  or  before  age  30  for 
claims  under  {  79.22(b)(7). 

79.25  Proof  of  onset  of  leukemia  between 
two  and  thirty  years  after  first  exposure, 
and  proof  of  onset  of  a  specified 
compensable  disease  more  than  five 
years  after  first  exposure. 

79.28    Proof  of  medical  condition. 

79.27    Proof  of  no  heavy  smoking,  no  heavy 

drinking,  no  heavy  coffee  drinking,  and 

no  indication  of  disease. 

Subpart  D- Ura-.i..;r"  Miners 

79.30     iK.T)(j«r  ul  sijupart. 
79J1    Definitions. 

79.32  Criteria  for  eligibility. 

79.33  F*roof  of  employment  in  a  uranium 
mine. 

79^    Proof  of  working  level  month  exposure 
to  radiation. 

79.35  Proof  of  lung  cancer. 

79.36  Proof  of  non-malignant  respiratory 
disease. 

79.37  Proof  of  smoking,  nonsmoking,  and 
age. 

Subpart  E— FligibUity  f  ntf  ^  'o-  fiatm.  by 
Ontlte  Participants 

79.40  Scope  of  subpart 

79.41  Definitions. 

79.42  Eligibility  criteria. 

79.43  Proof  of  participation  onsite  during  a 
period  of  atmospheric  nuclear  testing. 

79.44  Proof  of  medical  condition. 

79.45  Proof  of  initial  or  first  exposure  after 
age  20  for  the  condition  listed  in 

i  79  22(b)(1).  or  before  age  20  for  the 
condition  listed  in  |  79.22(b)(4).  or  before 
age  40  for  the  condition  listed  in 
t  79.22(b)|5).  or  before  age  30  for  the 
condition  listed  in  i  79.22(b)(7). 

79.46  Proof  of  onset  of  leukemia  between 
two  and  thirty  years  after  first  exposure, 
and  proof  of  onset  of  a  specified 
compensable  disease  more  than  five 
years  after  first  exposure. 

79.47  Proof  of  no  heavy  smoking,  no  heavy 
drinking,  no  heavy  coffee  drinking,  and 
no  indication  of  disease. 

Subpa  n  F P '  ©•  c  e  c  u '  e  s 

79.50  Attorney  General's  delegation  of 
authority. 

79.51  Filing  of  claims. 

79.52  Review  and  resolution  of  claims. 

79.53  Appeal  procedures. 

79.54  Attorneys. 

79.55  Procedures  for  payment  of  claims. 
Appendix  A  to  Part  79 — Pulmonary  Function 

Tables 
Appendix  B  to  Part  79 — Blood-Gas  Tables 
Appendix  C  to  Part  79— Radiation  Exposure 

Compensation  Act  OfTsel  Worksheet — 

Onsite  Particpants 
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Authorit>-:  Sec.  6  (b)  and  (jl.  Pub.  L  101- 
4:'i   VM  5-a'  920  '42  U.S.C.  2210  note). 

Subpart  A— General 

§79.1    Purpose. 

The  purpose  of  these  regulations  is  to 
::r.plement  section  6  of  the  Radiation 
Exposure  Compensation  Act  of  1990.  42 
L  S.C,  2210  note,  which  authorizes  the 
Attorney  General  of  the  United  States  to 
establish  procedures  for  making  certain 
payments  to  qualifying  individuals  who 
contracted  one  of  the  diseases  listed  in 
the  Act.  The  amount  of  each  payment 
and  a  general  statement  of  the 
qualifications  are  indicated  in  S  79.3(a). 
The  procedures  established  in  these 
regulations  are  designed  to  utilize 
existing  records  so  that  claims  can  be 
resolved  in  a  reliable,  objective,  and 
nonadversarial  manner,  quickly  and 
w.th  little  administrative  cost  to  the 
United  States  or  to  the  person  filing  the 
claim. 

§  79.2    Generai  aefimtions. 

(a)  Act  means  the  Radiation  Exposure 
Compensation  Act  of  1990,  Pub.  L.  101- 
426, 104  Stat  920.  as  amended  by  Pub.  L 
101-5ia  section  3139. 104  Stat.  1835  (42 
U.S.C.  2210  note). 

(b)  Child  means  a  recognized  natural 
child  of  the  claimant,  a  step-child  who 
lived  with  the  claimant  in  a  regular 
parent-child  relationship,  and  an 
adopted  child  of  the  claimant. 

(c)  Claim  means  a  petition  for 
compensation  under  the  Act  filed  with 
the  Radiation  Exposure  Compensation 
Unit  by  a  claimant  or  by  his/her  eligible 
sur\iving  beneficiaries. 

(d)  Claimant  means  the  individual, 
living  or  deceased,  who  is  alleged  to 
satisfy  the  criteria  for  compensation  in 
either  section  4  or  section  5  of  the  Act. 

(e)  Contemporaneous  Record  means 
any  document  created  at  or  around  the 
time  of  the  event  that  is  recorded  in  the 
document. 

(f)  Eligible  surviving  beneficiary 
means  a  spouse,  child,  parent, 
grandchild  or  grandparent  who  is 
entitled  under  section  6(c)(4)  (A)  or  (B) 
of  the  Act  to  file  a  claim  and/or  receive 
a  payment  on  behalf  of  a  deceased 
claimant. 

(g)  Grandchild  means  a  child  of  a 
child  of  the  claimant. 

(h)  Grandparent  means  a  parent  of  a 
parent  of  the  claimant. 

(i)  Immediate  family  member  of  a 
person  means  a  spouse  or  child  if  the 
person  is  an  adult,  but  if  the  person  is  a 
minor,  immediate  family  member  means 
either  parent, 

(j)  Medical  document,  documentation, 
or  record  means  any  contemporaneous 
record  of  any  physician,  hospital,  clinic 


or  other  certified  or  licensed  health  care 
provider,  or  any  other  records  routinely 
and  reasonably  relied  on  by  physicians 
in  making  a  diagnosis. 

(k)  Radiation  Exposure  Compensation 
Unit  or  Unit  means  the  component  of  the 
Constitutional  and  Specialized  Tort 
Litigation  Section  of  the  Torts  Branch  of 
the  Civil  Division  of  the  United  States 
Department  of  Justice  designated  by  the 
Attorney  General  to  execute  the  powers, 
duties  and  responsibilities  assigned  to 
the  Attorney  General  pursuant  to 
sections  4(a)(1)(C),  4(a)(2)(C)(ii).  section 
5(a)(2)(B)(ii),  section  6,  and  any  other 
pertinent  provisions  of  the  Act. 

(1)  Parent  means  the  natural  or 
adoptive  father  or  mother  of  the 
claimant. 

(m)  Spouse  means  a  wife  or  husband 
who  was  married  to  the  claimant  for  a 
period  of  at  least  one  (1)  year 
immediately  before  the  death  of  the 
claimant. 

(n)  Trust  Fund  or  Fund  means  the 
Radiation  Exposure  Compensation  Trust 
Fund  in  the  Department  of  the  Treasury, 
administered  by  the  Secretary  of  the 
Treasury  pursuant  to  section  3  of  the 
Act. 

§79.3    Cornpe.nsacfe  ciaim  categone* 

'J'-'O^r   ■'■-.?   Act 

laj  in  order  to  receive  a  compensation 
payment,  each  claimant  or  eligible 
surviving  beneficiary  must  establish  that 
the  claimant  meets  each  and  every 
criterion  of  eligibility  for  at  least  one  of 
the  following  compensable  categories 
designated  in  the  Act: 

(1)  Claims  of  childhood  leukemia  by 
persons  presumably  exposed  to  fallout 
from  the  atmospheric  detonation  of 
nuclear  devices  at  the  Nevada  Test  Site 
due  to  their  physical  presence  in  an 
affected  area  during  a  designated  time 
period.  The  amount  of  compensation  is 
$50,000.  The  regulations  governing  these 
claims  are  set  forth  in  subpart  B  of  this 
part. 

(2)  Claims  relating  to  certain  specified 
diseases  by  persons  presumably 
exposed  to  fallout  from  the  atmospheric 
detonation  of  nuclear  devices  at  the 
Nevada  Test  Site  due  to  their  physical 
presence  in  an  affected  area  during  a 

:  designated  time  period.  The  amount  of 
compensation  is  $50,000.  The  regulations 
governing  these  claims  are  set  forth  in 
subpart  C  of  this  part. 

(3)  Claims  relating  to  lung  cancer  or 
certain  nonmalignant  respiratory 
diseases  by  persons  employed  in 
uranium  mines  in  Arizona.  Colorado, 
New  Mexico,  Utah  or  Wyoming  during  a 
designated  time  period,  and  who  were 
exposed  to  specified  minimum  levels  of 
radiation  during  the  course  of  their 
employment.  The  amount  of 


compensation  is  $100,000.  The 
regulations  governing  these  claims  are 
set  forth  in  subpart  D  of  this  part. 

(4]  Claims  relating  to  certain  specified 
diseases  by  persons  who  were  onsite 
participants  in  the  atmospheric 
detonation  of  a  nuclear  device.  The 
amount  of  compensation  is  $75,000,  The 
regulations  governing  these  claims  are 
set  forth  in  subpart  E  of  this  part. 

(b)  Any  claim  that  does  not  meet  all 
the  criteria  for  at  least  one  of  these 
categories,  as  set  forth  in  these 
regulations,  must  be  denied, 

(c)  All  claims  for  compensation  under 
the  Act  must  comply  with  the  claims 
procedures  and  requirements  set  forth  in 
subpart  F  of  this  part  before  any 
payment  can  be  made  from  the  Fund. 

§  79.4    Burden  of  proof,  production  of 
documents,  presumptions,  and  affidavits. 

(a)  E.xcept  where  otherwise  noted,  the 
claimant  or  eligible  surviving 
beneficiary  bears  the  burden  of  proving 
by  a  preponderance  of  the  evidence  the 
existence  of  each  and  every  criterion 
necessary  to  establish  eligibility  under 
any  compensable  claim  category  set 
forth  in  §  79.3(a).  Proof  by  a 
preponderance  of  the  evidence  means 
that  it  IS  more  likely  than  not  that  the 
proposition  to  be  proved  is  true.  Subject 
to  the  exceptions  expressly  provided  in 
the  regulations,  the  claimant  or  eligible 
surviving  beneficiary  also  bears  the 
burden  of  providing  to  the  Radiation 
Exposure  Compensation  Unit  all  written 
medical  documentation, 
contemporaneous  records,  or  other 
records  and  documents  necessary  to 
establish  any  and  a!!  criteria  for 
compensation  set  forth  in  these 
regulations, 

(b)  A  claimant  or  eligible  surviving 
beneficiary  will  not  be  entitled  to  any 
presumption  otherwise  provided  for  in 
these  regulations  where  reliable, 
material  evidence  exists  which  tends  to 
disprove  the  existence  of  the  fact  that  is 
the  subject  of  the  presum.ption.  When 
such  evidence  exists,  the  claimant  or 
eligible  surviving  beneficiary  shall  be 
notified  and  afforded  the  opportunity  to 
submit  additional  written  medical 
documentation  or  records  in  accordance 
with  §  79  52  (bj  or  (c). 

fc)  Subject  to  the  exceptions  below, 
no  wntten  affidavits  or  declarations,  by 
the  claimant,  eligible  surviving 
beneficiary,  or  any  other  person,  will  be 
accepted  as  proof  of  any  criterion  for 
eligibility  or  relied  on  in  determining 
whether  a  claim  m.eets  the  requirements 
of  the  Act  for  compensation.  Written 
affidavits  or  declarations,  subject  to 
penalty  for  perjury,  will  be  accepted 
only  to  prove: 
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(1)  Eligibility  of  famUv  members  under 

§  79,51  fel,  ffl.  (gi,  (h)or(i}: 

(2)  Other  compensation  received 
under  §  7955  (c)  or  (d); 

(3)  The  amount  of  coffee  consunir-.j  as 
pet  forth  under  §  ^9, 27(c):  m 

(4)  Mining  inforrn.i!;on  under 
§  7g.33(b)(2). 

§  79^    R«qu)reiTMnta  for  wrHtsn  m^dtctH 
docurrtentabon,  comt*iTipofan«eiiS 
records,  and  other  records  or  document*. 

(a)  .A.!!  written  medica! 
document. ^t; on,  ccjatemporsneous 
records,  and  other  records  or  dorumf nf3 
submit'cd  by  claimant  or  eli^jible 
surviving  beneficiary  to  prove  «ny 
criteria  provided  for  in  thi"Be  reyiilatioPH 
must  be  originals,  or  certified  copies  of 
the  originals,  unless  it  is  impossible  to 
obtain  an  original  or  certified  copy  of 
the  original.  If  it  is  tmpossibie  for  a 
claimant  to  provide  an  original  or 
certified  copy  of  an  onginal,  the 
claimant  or  eligible  3urviv;ng 
beneficiary  must  provide  a  wntten 
unsworn  statement  with  the  unrettified 
copy  setting  forth  the  n^ason  why  it  is 
impossible. 

(b)  All  documents  submitted  by  a 
claimant  or  his,'her  eligible  surviving 
beneficiary  m.ust  bear  sufficient  mdiaa 
of  authenticity  or  otherwise  provide 
some  guarantee  of  tnstworttitness  The 
Unit  shall  not  accept  as  proof  of  ,sny 
criteria  of  eligibility  any  record  or 
document  that  doe,s  not  bear  sufficient 
indicia  of  authenticity,  or  is  in  such  a 
physical  condition,  or  contains  such 
information,  that  otherwise  indicates  the 
record  or  document  is  not  reliable  or 
trustworthy.  When  a  record  or 
document  is  not  accepted  by  th^  ! in;! 
under  this  section,  the  claimant  or 
eligible  surviving  beneficiary  shall  be 
notified  and  afforded  the  opportunity  to 
submit  additional  written  medical 
documentation  or  records  in  accordance 
with  §  7g5:fb)or(c). 

Subpart  B — E{;9iblilty  Criterfa  for 
Claims  Relating  to  Cnitdhooc 
Leukemia 

§  79.10    Scope  of  subpart. 

The  reguldt:r;ns  in  this  subpart 
describe  the  criteria  for  eligibility  for 
compensation  under  section  4{a)(l)  of 
the  Act,  and  the  tj'pe  and  extent  of 
evidence  that  will  be  accepted  as  proof 
of  the  various  criteria  Section  4(aj(l)  of 
the  Act  provides  for  a  payment  of 
S50.000  to  individuals  presumably 
exposed  :c  fallout  from  the  detonation 
of  atir.csphenc  nuclear  dpvices  at  the 
Nevada  Test  Sita  due  to  their  physical 
presence  in  an  affected  area  during  a 
designated  time  pcnod,  and  later 


developed  leukemia  ('j'^'-^t-  than  chronic 

lymphocytic  leukemia) 

§79.11     DeflnWons- 

(a)  Affected  Area  means  the  followng 
geographical  descriptions,  as  'uvy  ^>^r^ 
recognized  by  the  state  in  which  they 
are  located,  as  of  October  15. 1990: 

(1)  In  the  State  of  Utah,  tht^  counties  of 
Beaver.  Garfield,  Iron,  Kane,  Millard, 
Fiute,  Sevier  and  Washington; 

(2)  In  the  State  of  Nevada,  the 
counties  of  Eureka,  Lander,  Lincoln, 
Nye.  White  Pine,  and  that  portion  of 
Clark  County  that  consists  of  townships 
13  through  16  at  ranges  63  through  71; 

(3)  In  the  State  of  Arizona,  that 
portion  of  the  State  that  is  north  of  the 
Grand  Canyon  dii  S  west  of  the  Colorado 
River, 

(b)  Physically  Present  means  the 
physical  presence  of  a  person  at  any 
place  within  the  affected  area  for  a 
substantial  period  of  each  day  of  the 
time  period  claimed, 

(c)  Designated  Time  Period  means  the 
period  beginning  on  January  21, 1951 
and  ending  on  October  31, 1958,  or  the 
period  beginning  on  June  30, 1962  and 
ending  on  July  31  1962  whichever  is 
appropnate. 

(d)  First  Exposure  or  Initial  Exposure 
means  the  date  on  which  the  claimant 
was  first  physically  present  in  the 
affected  area  during  the  designated  time 
period. 

(e)  Onset  or  Incidence  of  a  specified 
compensable  disease  means  the  date  the 
disease  was  first  diagnosed  by  a 
physician.  However,  in  the  case  of 
leukemia,  the  date  of  onset  will  be 
presumed  to  be  the  date  of  first 
diagnosis  by  a  physician  unless 
otherwise  established  by  appropriate 
authorities  at  the  National  Cancer 
Institute  using  such  written  medical 
documentation  as  may  be  prescribed  by 
the  Unit  as  appropnate  for  an  individual 
case. 

(f)  Leukemia  means  any  medically- 
recognized  form  of  acute  or  chronic 
leukemia,  other  than  chronic 
lymphocytic  leukemia 

S  79.12    Criterta  for  eilfliWHty. 

To  establish  eligibility  for 
compensation  under  this  subpart,  a 
claimant  or  eligible  surviving 
beneficiary  must  show  by  a 
preponderance  of  the  evidence  that  each 
of  the  following  criteria  are  satisfied: 

(a)  The  claimant  was  physically 
present  in  the  affected  area  for  either 

(1)  A  period  of  at  least  one  year 
during  the  period  beginning!  on  January 
21, 1951  and  ending  on  Or,lo*)er  31,  1958, 
OR 

(2)  The  entire  period  beginning  on 
June  30.  1962  and  ending  on  July  31. 1962; 


(b)  After  such  period  of  physical 
presence  the  claimant  contacted 
["okemia; 

tc]  The  claimant's  initial  exposure 
occurred  prior  to  age  21;  and 

(d)  The  onset  of  the  leukemia  occurred 
between  two  (2)  and  thirty  (30)  years 
after  the  date  of  first  exposure. 

5  79.13    Proof  0*  pt»vs*c8!  presence. 

(a)  For  pur;      «  v    ■  .  .         sning 
eligibility  under  S  79.12[a)(l].  the 
claimant  must  have  been  physically 
present  in  the  affected  area  for  a  total  of 
one  year,  consecutively  or  cumulatively, 
during  the  period  beginning  on  January 
21, 1951,  and  ending  on  October  31, 1956, 
For  purposes  of  establishing  eUgibility 
under  {  79.12(a)(2).  the  claimant  must 
have  been  physically  present  within  the 
affected  area  continuously  during  the 
period  beginning  on  June  30, 1962  and 
ending  July  31. 1962. 

(b)  Subject  to  the  limitation  of 

§  79.4(c),  proof  of  physical  presence  may 
be  made  by  the  submission  of  any 
trustworthy  contemporaneous  records 
that,  on  their  face  or  in  conjunction  with 
other  such  records,  establish  that  the 
claimant  was  present  in  the  affected 
area  during  the  designated  time  period. 
Contemporaneous  records  from  the 
following  sources  are  presumed  to  be 
trustworthy: 

(1)  Records  of  the  federal  government 
(including  verified  information 
submitted  for  a  security  clearance),  any 
tribal  government  or  any  state,  county, 
city  or  local  govenmiental  office, 
agency,  department,  board  or  other 
entity,  or  other  public  office  or  agency; 

(2)  Records  of  any  accredited  pubhc 
or  private  educational  institution; 

(3)  Records  of  any  private  utility 
licensed  or  otherwise  approved  by  any 
governmental  entity,  including  any  such 
utility  providing  telephone  services; 

(4)  Records  of  any  public  or  private 
library; 

(5)  Records  of  any  state  or  local 
historical  society: 

(6)  Records  of  any  religious 
organization  that  has  tax-exempt  status 
under  section  501(c)(3)  of  the  United 
States  Internal  Revenue  Code; 

(7)  Records  of  any  regularly 
conducted  business  activity  or  entity; 

(8)  Records  of  any  recognized  civic  or 
fraternal  association  or  organization; 

(9)  Medical  records  created  during  the 
designated  time  period. 

(c)  Proof  of  physical  presence  by 
contemporaneous  records  may  also  be 
made  by  submission  of  original  (no 
copies)  postcards  and  envelopes  from 
letters  addressed  to  the  claimant  or  an 
immediate  family  member  during  the 


12438 


Federal  Register      V- 


\'n    70  /  Friday,  April  10,  1992  /  Rules  and  Regulations 


designated  time  period  which  bear  a 
postmark  and  a  cancelled  stampfs). 

(d)  An  individual  who  resided  or  was 
employed  on  a  full-time  basis  within  the 
affected  area  is  presumed  to  have  been 
physically  present  during  the  time 
period  of  residence  or  full-time 
employment. 

(e)  For  purposes  of  establishing 
eligibility  under  §  79.12(a)(1).  proof  of 
residence  at  one  or  more  addresses 
within  the  affected  area  at  two  different 
dates  one  year  or  more  apart  and  less 
than  2  years  apart,  and  between  January 
21. 1951  and  October  31. 1958.  will  be 
presumed  to  establish  physical  presence 
for  the  necessary  one  year  period. 

(f)  For  purposes  of  establishing 
eligibihty  uhder  §  79.12(a)(1).  proof  of 
full-time  employment  at  one  location 
within  the  affected  area  at  two  different 
dates  one  year  or  more  apart  and  less 
than  2  years  apart,  and  between  January 
21. 1951  and  October  31. 1958,  will  be 
presumed  to  establish  physical  presence 
for  the  necessary  one  year  period. 

(g)  For  purposes  of  establishing 
eligibility  under  §  79.12(a)(2).  proof  of 
residence  within  the  affected  area  at 
least  one  day  during  the  period  June  30. 
1962  to  July  31. 1962.  and  proof  of 
residence  at  the  same  address  within  six 
months  before  June  30. 1962.  and  six 
months  after  July  31, 1962.  will  be 
presumed  to  establish  physical  presence 
for  the  necessary  one-month-and-one- 
day  period. 

(h)  For  purposes  of  establishing 
eligibility  under  §  79.12(a)(2).  proof  of 
full-time  employment  within  the  affected 
area  at  least  one  day  during  the  period 
June  30. 1962  to  July  31. 1962.  and  proof 
of  full-time  employment  at  the  same 
location  within  six  months  before  June 
30. 1962.  and  six  months  after  July  31. 
1962,  will  be  presumed  to  establish 
physical  presence  for  the  necessary  one- 
month-and-one-day  period. 

(i)  For  purposes  of  establishing 
eligibility  under  S  79.12(a)(2).  proof  of 
residence  or  full-time  employment  at  the 
same  address  or  location  on  two 
separate  dates  at  least  fourteen  (14) 
days  apart  wnthin  the  time  period  June 
30. 1962  to  July  31. 1962  will  be  presumed 
to  establish  physical  presence  for  the 
necessary  one-month-and-one-day- 
period. 

(j)  A  claimant  who  was  a  participant 
in  any  study  for  scientific  purposes 
conducted  by  or  under  the  auspices  of 
any  public  office  or  agency,  or 
ur.iversity  medical  school,  or  whose 
immediate  family  member  was  a 
participant  in  any  such  study,  need  not 
submit  proof  of  physical  residence  at  the 
time  the  claim  is  filed.  The  claimant  or 
eligible  surviving  beneficiary  must 
submit  an  authorization  or  release 


which  authorizes  the  Radiation 
Exposure  Compensation  Unit  to  review 
records  pertaining  to  residence  created 
or  acquired  by  the  public  office  or 
agency,  or  university  medical  school, 
during  the  course  of  the  study. 

(1)  If  an  immediate  family  member  of 
the  claimant  was  a  participant  in  any 
such  study,  and  the  claimant  was  not. 
the  claimant  or  eligible  surviving 
beneficiary  must  also  submit  evidence 
to  show  that  the  participant  in  the  study 
was  an  immediate  family  member  of  the 
claimant,  and  that  the  claimant  resided 
at  the  same  address  as  the  participant 
during  that  time  period.  Absent  evidence 
to  the  contrary,  all  members  of  an 
inmiediate  family  are  presumed  to 
reside  at  the  same  address,  including 
any  children  under  the  age  of  eighteen 
(18). 

(2)  If  the  records  of  the  study  are 
insufficient  to  prove  the  claimant  was 
physically  present  in  the  affected  area 
for  the  specified  period  of  time,  the  Unit 
will  notify  the  claimant  or  eligible 
surviving  beneficiary  and  afford  that 
person  the  opportunity  to  submit 
contemporaneous  records  to  establish 
physical  presence  within  the  affected 
area  in  accordance  with  §  79.52(c)  of 
these  regulations. 

§  79.14    Proof  of  initial  exposure  pnor  to 
age  21. 

(a)  Proof  of  the  claimant's  date  of 
birth  must  be  established  by  the 
submission  of  one  of  the  following 
records: 

(1)  Birth  certificate; 

(2)  Baptismal  certificate; 

(3)  Tribal  records; 

(4)  Hospital  records  of  birth. 

(b)  Absent  any  indication  to  the 
contrary,  the  earliest  date  within  the 
designated  time  period  indicated  on  any 
records  accepted  by  the  Radiation 
Exposure  Compensation  Unit  as  proof  of 
the  claimant's  physical  presence  in  the 
affected  area  will  be  presumed  to  be  the 
date  of  initial  exposure. 


\Hirif  years  after  first 


{79.15     P-aof 

Absent  any  indication  to  the  contrary, 
the  earliest  date  within  the  designated 
time  period  indicated  on  any  records 
accepted  by  the  Radiation  Exposure 
Compensation  Unit  as  proof  of  the 
claimant's  physical  presence  in  the 
affected  area  will  be  presumed  to  be  the 
date  of  first  exposure.  The  date  of  onset 
shall  be  presumed  to  be  the  date  of 
diagnosis  as  indicated  in  the  medical 
documentation  accepted  by  the 
Radiation  Exposure  Compensation  Unit 
as  proof  of  the  claimant's  leukemia, 


unless  otherwise  established  in 
accordance  with  §  "9  11(e) 

J  79.16    Proof  Of  medical  condition. 

la)  Written  medical  documen'.a'ion  is 
required  m  all  cases  to  prove  that  the 
claimant  suffered  from  or  suffers  from 
leukemia.  Proof  that  the  claimant 
contracted  leukemia  must  be  made 
either  by  using  the  procedure  outlined  in 
paragraph  (b)  of  this  section  or 
submitting  the  docum.entation  required 
in  paragraph  (c)  of  this  section. 

(b)  If  a  claimant  was  diagnosed  as 
having  leukemia  in  the  States  of 
Arizona,  Colorado,  Nevada.  New 
Mexico,  Utah  or  Wyoming,  the  claimant 
or  eligible  surv  iving  beneficiary  need 
not  submit  any  written  medical 
documentation  of  disease  at  the  time  the 
claim  is  filed  (although  written  medical 
documentation  may  subsequently  be 
required).  Instead,  the  claimant  or 
eligible  surviving  beneficiary  must 
submit  with  the  claim  an  Authorization 
To  Release  Medical  and  Other 
Information,  valid  in  the  state  of 
diagnosis,  that  authorizes  the  Unit  to 
contact  the  appropriate  state  cancer  or 
timior  registry.  The  Unit  will  accept  as 
proof  of  medical  condition  verification 
from  the  state  cancer  or  tumor  registry 
that  it  possesses  medical  records  or 
abstracts  of  medical  records  of  the 
claimant  that  contain  a  verified 
diagnosis  of  one  type  of  leukemia.  If  the 
designated  state  does  not  possess 
medical  records  or  abstracts  of  medical 
records  that  contain  a  verified  diagnosis 
of  leukemia,  the  Ra.diPtion  Exposure 
Compensation  Unit  will  notify  the 
claimant  or  eligible  surviving 
beneficiary  and  afford  that  individual 
the  opportunity  to  submit  the  written 
medical  documentation  required  in 
paragraph  (c)  of  this  section,  in 
accordance  with  the  provisions  of 
S  79.52(b). 

(c)  Proof  that  the  claimant  contracted 
leukemia  may  be  made  by  the 
submission  of  one  or  more  of  the 
foUovN'in^  contemporaneous  medical 
records  provided  that  the  specified 
document  contains  an  explicit  statement 
of  diagnosis  or  such  other  information  or 
data  from  which  appropriate  authorities 
at  the  National  Cancer  Institute  can 
m.ake  a  diagnosis  of  leukemia  to  a 
reasonable  degree  of  medical  ccrtamt>'. 
If  the  medical  record  submitted  does  not 
contain  sufficient  information  or  data  to 
m.ake  such  a  diagnosis,  the  Unit  will 
notify  the  claimant  or  eligible  surviving 
beneficiary  and  afford  that  individual 
the  opportunity  to  submit  additional 
medical  records  identified  below,  in 
accordance  with  the  provisions  of 
§  79.52(bJ.  The  written  medical 
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documentation  submitted  must  also 
contain  sufficient  information  from 
which  appropriate  authonties  at  the 
National  Cancer  Institute  can  determine 
the  type  of  leukemia  ccntracfed  hy  the 
claimant 

(1)  Bone  marrcw  biopsy  or  aspirate 
report; 

(2)  Peripheral  white  blood  cell 
differential  court  report: 

(31  Autopsy  report: 

(4)  Hospital  discharge  summary; 

(5)  Physician  summary; 

(6)  Death  certificate,  provided  that  it 
is  signed  bv  a  phvsician  at  the  time  of 
death 

Subpart  C— Eligibility  Criteria  for 
Claims  Relating  to  Certain  Specified 
Diseases 

§  79.20    Scope  of  subpart. 

The  regulations  m  this  subpait 
describe  the  criteria  for  eligibility  for 
compensation  under  sections  4(a)(2)  (A) 
and  (B)  of  the  Act,  and  the  type  and 
extent  of  evidence  that  will  be  accepted 
as  proof  of  the  various  criteria.  Sections 
4(a)(2)  (A)  and  (B)  of  the  Act  provivde 
for  a  payment  of  S50.000  to  individuals 
presumably  exposed  io  fallout  from  the 
atmospheric  detonation  of  nuclear 
devices  at  the  Nevada  Test  Site  due  to 
their  physical  presence  in  an  affected 
area  during  a  designated  time  period. 
and  later  developed  one  or  more 
specified  compensable  diseases. 

§79.21    Definitions. 

(a)  The  definitions  listed  m  §  79. n 
apply  to  this  subpart. 

(b)  Specified  compensable  diseases 
means  leukemia,  multiple  myeloma, 
lymphomas  (other  than  Hodgkin's 
disease),  and  primary  cancer  of  the: 
Thyroid,  female  breast,  esophagus, 
stomach,  pharj'nx.  small  intestine, 
pancreas,  bile  ducts,  gali  bladder  and 
liver. 

(c)  Multiple  myeloma,  lymphoma, 
Hodgkin  's  disease,  primary  cancer  of 
the  thyroid,  primary  cancer  of  the 
female  breast,  primary  cancer  of  the 
esophagus,  primary  cancer  of  the 
stomach,  primary  cancer  of  the 
pharynx,  primary  cancer  of  the  small 
intestine,  primary  cancer  of  the 
pancreas,  primary  cancer  of  the  bile 
ducts,  primary  cancer  of  the  gall 
bladder  and  primary  cancer  of  the  liver 
means  the  physiological  condition  or 
conditions  that  are  recognized  by  the 
National  Cancer  Institute  under  those 
names  or  nomenclature,  or  under  any 
previously  accepted  or  commonly  used 
nam.es  or  nomenclature. 

(d)  Heavy  smoker  means  an 
individual  who  smoked  more  than  20 
pack  years  of  any  kind  of  tobacco 


cigarette  products:  one  pack  \par  is 
defined  as  an  average  of  20  cigarettes 
per  day  for  one  year.  This  definition 
does  not  include  the  use  of  cigars  or  pipe 
tobacco,  or  any  tobacco  products  that 
are  used  without  being  lighted. 

(e)  Heavy  drinker  means  an 
individual  who  consumed  on  average  for 
five  (5)  years  at  least  4  drinks  per  day 
with  one  and  one-half  ounces  of  alcohol, 
or  4  six-ounce  servings  per  day  of  wine, 
or  four  twelve-ounce  servings  per  day  of 
beer. 

(f)  Heavy  coffee  drinker  means  an 
individual  who  consumed  on  average 
more  than  15  6-ounce  portions  of  regular 
or  decaffeinated  coffee  per  day  for 
twenty  (20)  years. 

(g)  Indication  of  disease  means  any 
medically  significant  information  that 
suggests  the  presence  of  a  disease, 
whether  or  not  tfie  presence  of  the 
disease  is  later  confirmed, 

§  79.22    Criteria  for  eligibility. 

To  establish  eligibility  for 
compensation  under  this  subpart,  a 
claim.ant  or  eligible  surviving 
beneficiary  must  show  by  a 
preponderance  of  the  evidence  that  each 
of  the  following  criteria  are  satisfied: 

(uj  The  claimant  was  physically 
present  in  the  affected  area  for  either: 

(1)  A  period  of  at  least  two  years 
during  the  period  beginning  on  January 
21. 1951  and  ending  on  October  31, 1958, 
OR 

(2j  The  entire  period  beginning  on 
June  30,  1962  and  ending  on  July  31. 1962; 
and 

(b)  After  such  period  of  physical 
presence  the  claimant  contracted  one  of 
the  following  specified  compensable 
diseases 

(1)  leukemia,  provided  that;  (i)  The 
claimant's  initial  exposure  occurred 
after  the  age  of  20.  and 

(ii)  The  onset  of  the  disease  was 
between  2  and  30  years  after  first 
exposure; 

(2)  Multiple  mypioma  provided  onset 
was  at  least  5  years  after  first  exposure; 

(3)  Lymphomas,  other  than  Hodgkin's 
disease,  provided  onset  was  at  least  5 
years  after  first  exposure; 

(4)  Primary  cancer  of  the  thyroid, 
provided. 

(i)  The  claimants  initial  exposure 
occurred  by  the  age  of  20.  and 

(ii)  Onset  was  at  least  5  years  after 
first  exposure. 

(5)  Pnmary  cancer  of  the  female 
breast,  provided,  {il  The  claimant  s 
initial  exposure  occurred  prior  to  age  40, 
and 

(il)  Onset  was  at  :east  5  years  after 
first  exposure: 

(6)  Pnmary  cancer  of  the  esophagus. 
provided. 


(i)  Onset  was  at  least  5  years  after 
first  exposure,  and 

(ii)  The  claimant  was  not  a  heavy 
smoker,  and 

(iii)  The  claimant  was  not  a  heavy 
drinker 

(7)  Primary  cancer  of  the  stomach, 
provided, 

(i)  Initial  exposure  occurred  prior  to 
age  30,  and 

(ii)  Onset  was  at  least  5  years  after 
first  exposure; 

(8)  Primary  cancer  of  the  pharynx, 
provided, 

(i)  Onset  was  at  least  5  years  after 
first  exposure;  and 

(ii)  The  claimant  was  not  a  heavy 
smoker; 

(9)  Primary  cancer  of  the  small 
intestine,  provided  onset  was  at  least  5 
years  after  first  exposure; 

(10)  Primary  cancer  of  the  pancreas, 
provided, 

(i)  Onset  was  at  least  5  years  after 
first  exposure,  and 

(ii)  The  claimant  was  not  a  heavy 
smoker,  and 

(iii)  The  claimant  was  not  a  heavy 
coffee  drinker, 

(11)  Primary  cancer  of  the  bile  ducts, 
provided  onset  was  at  least  5  years  after 
first  exposure; 

(12)  Primary  cancer  of  the  gall 
bladder,  provided  onset  was  at  least  5 
years  after  first  exposure; 

(13)  Primary  cancer  of  the  liver, 
provided. 

(i)  Onset  was  at  least  5  years  after 
first  exposure,  and 

(ii)  There  is  no  indication  of  the 
presence  of  hepatitis  B,  and 

(iii)  There  is  no  indication  of  the 
presence  of  cirrhosis 

§  79.23    Proof  of  physJcai  pre»«i>c«. 

(a)  For  purj'  si  s       ^  :oblishing 
eligibility  under  {  79.22(a)(1),  the 
claimant  must  have  been  physically 
present  in  the  affected  area  for  a  total  of 
two  years,  consecutively  or 
cumulatively,  during  the  period 
beginning  on  January  21. 1951.  and 
ending  on  October  31, 1958.  For 
purposes  of  establishing  eligibility  under 
S  79.22(a)(2),  the  claimant  must  have 
been  physically  present  within  the 
affected  area  during  the  entire  period 
begiiming  on  June  30, 1962  and  ending 
July  31. 1962. 

(b)  Proof  of  physical  presence  may  be 
made  in  accordance  with  the  provisions 
of  §  79.13  (b)  and  (c).  An  individual  who 
resided  or  was  employed  on  a  full-time 
basis  within  the  affected  area  is 
presumed  to  have  been  physically 
present  during  the  time  period  of 
residence  or  full-time  employment. 
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(c)  For  purposes  of  establishing 
eligibility  under  §  79,22(a)(l).  proof  of 
'ps.dence  at  one  or  more  addresses 
'.v'hir.  the  affected  area  at  two  different 
dares  two  (2)  years  or  more  apart  and 
less  than  three  (3)  years  apart,  and 
between  fanuary  21,  1951  and  October 
31, 1958.  will  be  presumed  to  establish 
physical  presence  for  the  necessary  two 
year  period. 

(d)  For  purposes  of  establishing 
eligibility  under  §  79.22(a)(1),  proof  of 
full-time  employment  at  one  location 
within  the  affected  area  at  two  different 
dates  two  (2)  years  or  more  apart  and 
less  than  three  (3)  years  apart,  and 
between  January  21. 1951  and  October 
31, 1958,  will  be  presumed  to  establish 
physical  presence  for  the  necessary  two 
year  period. 

(e)  For  purposes  of  establishing 
eligibihty  under  |  79.22(a)(2).  proof  can 
be  made  in  accordance  with  the 
provisions  of  §  79.13  (g),  (h).  and  (i). 

(f)  A  claimant  who  was  a  participant 
in  any  study  for  scientific  purposes 
conducted  by  or  under  the  auspices  of 
any  public  office  or  agency,  or 
university  medical  school,  or  whose 
immediate  family  member  was  a 
participant  in  any  such  study,  need  not 
submit  proof  of  physical  residence  at  the 
time  the  claim  is  filed.  Proof  can  be 
made  in  accordance  with  the  provisions 
of  S  79.13(j). 

§79.24    Prool  of  inrtia)  or  first  exposu'8 
after  sge  20  *or  cfalT^s  jide' ;  79  22ibH  i . 
or  b«tor«  age  20  for  claims  under  sectio" 
79.22(bK4),  or  before  age  «0  for  ciai'r.s 
under ;  79.22(bH5;.  o^  before  a^e  X  'or 
claims  unowr  ;  79.22(bn7). 

luj  i'TGo:  -:.:  ;he  c.a.mant's  date  of 
birth  must  be  established  in  accordance 
with  the  provisions  of  subpart  B, 
5  -9.14(3). 

(b)  Absent  any  indication  to  the 
contrary,  the  earliest  date  within  the 
designated  time  period  indicated  on  any 
records  accepted  by  the  Radiation 
Exposure  Compensation  Unit  as  proof  of 
the  claimant's  physical  presence  in  the 
affected  area  will  be  presumed  to  be  the 
date  of  initial  or  First  exposure. 

§  79.25    Prooi  of  Qr\»»X  of  leukemia 
between  two  and  tTiirTy  ye»r«  sf»9r  first 
exposure,  and  proof  of  onset  o*  a  specified 
comparaWe  disease  more  than  five  years 
after  Tit%x  ejposure. 

Absent  any  indication  to  the  contrary, 
the  earliest  date  within  the  designated 
time  period  indicated  on  any  records 
accepted  by  the  Radiation  Exposure 
Corr.pensation  Unit  as  proof  of  the 
c!a;T.a,T'9  physical  presence  in  the 
affected  area  will  be  presumed  to  be  the 
date  of  first  or  initial  exposure.  The  date 
of  onset  will  be  the  date  of  diagnosis  as 
indicated  in  the  medical  documentation 


accepted  by  the  Radiation  Exposure 
Compensation  Unit  as  proof  of  the 
claimant's  specified  compensable 
disease.  In  the  case  of  leukemia,  proof  of 
onset  shall  be  established  in  accordance 
with  §  79.15. 

§  nM    Proof  of  (TM^lica^  condition. 

(a)  Written  medical  documentation  is 
required  in  all  cases  to  prove  that  the 
claimant  suffered  from  or  suffers  from 
any  specified  compensable  disease. 
Proof  that  the  claimant  contracted  a 
specified  compensable  disease  must  be 
made  either  by  using  the  procedure 
outlined  in  paragraph  (b)  of  this  section 
or  submitting  the  documentation 
required  in  paragraph  (c)  of  this  section. 
(For  claims  arising  from  a  specified 
compensable  disease  listed  in  §  79.27  of 
these  regulations,  the  claimant  or 
eligible  surviving  beneficiary  must  also 
submit  the  additional  written  medical 
documentation  prescribed  in  that 
section.) 

(b)  If  a  claimant  was  diagnosed  as 
having  one  of  the  specified  compensable 
diseases  in  the  States  of  Arizona, 
Colorado.  Nevada,  New  Mexico.  Utah  or 
Wyoming,  the  claimant  or  eligible 
surviving  beneficiary  need  not  submit 
any  medical  docimientation  of  disease 
at  the  time  the  claim  is  filed  (although 
written  medical  documentation  may 
subsequently  be  required).  Instead,  the 
claimant  or  eligible  surviving 
beneficiary  must  submit  with  the  claim 
an  Authorization  To  Release  Medical 
and  Other  Information,  valid  in  the  state 
of  diagriosis.  that  authorizes  the  Unit  to 
contact  the  appropriate  state  cancer  or 
tumor  registry.  The  Unit  will  accept  as 
proof  of  medical  condition  verification 
from  the  state  cancer  or  tumor  registry 
that  it  possesses  medical  records  or 
abstracts  of  medical  records  of  the 
claimant  that  contain  a  verified 
diagnosis  of  one  of  the  specified 
compensable  diseases.  If  the  designated 
state  does  not  possess  medical  records 
or  abstracts  of  medical  records  that 
contain  a  verified  diagnosis  of  one  of  the 
specified  compensable  diseases,  the 
Unit  will  notify  the  claimant  or  eligible 
surviving  beneficiary  and  afford  that 
individual  the  opportunity  to  submit  the 
written  medical  documentation  required 
in  paragraph  (c)  of  this  section,  in 
accordance  with  the  provisions  of 

§  79.52(b). 

(c)  Proof  that  the  claimant  coniracted 
a  specified  compensable  disease  may  be 
made  by  the  submission  of  one  or  more 
of  the  following  contemporaneous 
medical  records,  provided  that  the 
specified  document  contains  an  explicit 
statement  of  diagnosis  and  such  other 
information  or  data  from  which  the 
appropriate  authorities  with  the 


National  Cancer  Institute  can  make  a 
diagnosis  to  a  reasonable  degree  of 
medical  certainty   If  the  medical  record 
submitted  does  no!  contain  sufficient 
information  or  data  to  make  such  a 
diagnosis,  the  Unit  will  notify  the 
claimant  or  eligible  survivmg 
beneficiary  and  afford  that  individual 
the  opportuni'y  to  submit  additional 
medical  records  identified  below,  in 
accordance  with  the  provisions  o! 
§  79.52(b].  The  medical  documentation 
submitted  under  this  section  to  establish 
that  the  claimant  contracted  leukemia  or 
a  lymphoma  must  also  contain  sufficient 
information  from  which  the  appropriate 
authorities  with  the  National  Cancer 
Institute  ran  determine  the  type  of 
leukemia  or  lymphoma  contracted  by 
the  claimant.  Proof  of  leukemia  shall  be 
made  by  submitting  one  or  more  of  the 
documents  listed  in  §  79.16(c). 

(1)  Multiple  myeloma,  (i)  Pathology 
report  of  tissue  biopsy; 

(ii)  Autopsy  report; 
(iii)  Report  of  serum  electrophoresis; 
(Iv)  One  of  the  following  summary 
medical  reports: 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  nummary 
report; 

(C)  Hematology  summary  or 
consultation  report; 

(D)  Oncology  summary  or 
consultation  report; 

(E)  X-ray  report; 

(v)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

(2)  Lymphomas,  (i)  Pathology  report  of 
tissue  biopsy; 

(ii)  Autopsy  report. 
(iii)  One  of  the  following?  summary 
medical  report 

(A)  Physician  summary  repc^rt: 

(B)  Hospital  discharge  summary 
report: 

(C)  Hematology  consultation  or 
summary  report: 

(D)  Oncology  consultation  or 
summary  report; 

(iv)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

(3)  Cance-of  the  thyroid.  |ii  F^atholosy 
report  of  tissue  biopsy  or  fine  needle 
aspirate; 

(ii)  Autopsy  report, 
(ii:)  One  of  the  following  summarv 
medical  reports: 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  summary; 
(Cj  Operative  summary  report; 
(Dj  Oncology  summary  or 

consultation  report; 

(iv)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 
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(4)  Cancer  of  the  female  breast,  (i) 
Pathology  report  of  tissue  biopsy  or 
surgical  resection; 

(ii)  Autopsy  report; 
(iii)  One  of  the  following  summary 
medical  reports: 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  summary: 

(C)  Operative  report; 

fD)  Oncology  summary  or 
consultation  report; 

(E)  Radiotherapy  summary  or 
consultation  report; 

(iv)  Report  of  mammogrami; 

(v)  Report  of  bone  scan; 

(vi)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

(5)  Cancer  of  the  esophagus,  [i] 
Pathology  report  of  tissue  biopsy  or 
surgical  resection; 

(ii)  Autopsy  report; 
(iii]  Endoscopy  report; 
(iv)  One  of  the  following  summary 
medical  report; 

(A)  Physician  summary  report, 

(B)  Hospital  discharge  summary 
report; 

(C)  Operative  report; 

(D)  Radiotherapy  report; 

(E)  Oncology  consultation  or  summ^ary 
report; 

(v)  One  of  the  following  radiological 
studies; 

(A)  Esophagram; 

(B)  Barium  swallow; 

(C)  Upper  gastrointestinal  (GI)  series; 

(D)  Computerized  tomography  (CT) 
scan; 

(E)  Magnetic  resonance  imaging 
(MRI): 

(vi)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

(6)  Cancer  of  the  stomach,  (i) 
Pathology  report  of  tissue  biopsy  or 
surgical  resection; 

(ii)  Autopsy  report; 
(iii)  Endoscopy  or  gasircscopy  report; 
(iv)  One  of  the  following  summary 
medical  reports; 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  summary 
report; 

(C)  Operative  report; 
(01  Radiotherapy  report; 

(E)  Oncology  summary  report; 
(vj  One  of  the  following  radiological 
studies: 

(A)  Barium  swallow; 

(B)  Upper  gastrointestinal  (GI)  series: 

(C)  Computerized  tomography  |CT] 
series; 

(Dj  Magnetic  resonance  imngmg 
[MRU; 

(vij  Death  certificate,  provided  that  it 
is  signed  by  a  physicmn  at  the  time  of 
death 


(7)  Cancer  of  the  pharynx,  (i) 
Pathology  report  of  tissue  biopsy  or 
surgical  resection; 

(ii)  Autopsy  report; 
(iii)  Endoscopy  report; 
(iv)  One  of  the  following  summary 
medical  reports: 

(A)  Physician  summary; 

(B)  Hospital  discharge  summary; 

(C)  Report  of  otolaryngology 
examination; 

(D)  Radiotherapy  summary  report; 

(E)  Oncology  summary  report; 

(F)  Operative  report; 

(v)  Report  of  one  of  the  following 
radiological  studies; 

(A)  Laryngograms; 

(B)  Tomograms  of  soft  tissue  and 
lateral  radiographs; 

(C)  Computerized  tomography  (CT) 
scan; 

(D)  Magnetic  resonance  imaging 
(MRI); 

(vi)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

(8)  Cancer  of  the  small  intestine,  (i) 
Pathology  report  of  tissue  biopsy; 

(ii)  Autopsy  report; 

(iii)  Endoscopy  report,  provided  the 
examination  covered  the  duodenum  and 
parts  of  the  jejunum; 

(iv)  Colonoscopy  report,  providing  the 
examination  covered  the  distal  ileum: 

(v)  One  of  the  following  summary 
medical  reports: 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  summary; 

(C)  Report  of  gastroenterology 
examination; 

(D)  Operative  report; 

(E)  Radiotherapy  summary  report; 

(F)  Oncology  summary  or  consultation 
report; 

(vi)  Report  of  one  of  the  following 
radiologic  studies: 

(A)  Upper  gastrointestinal  (GI)  series 
with  small  bowel  followthrough; 

(B)  Angiography; 

(C)  Computerized  tomography  (CT) 
scan; 

(D)  Magnetic  resonance  imaging 
(MRI); 

(vii)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

(9)  Cancer  of  the  pancreas,  (i) 
Pathology  report  of  tissue  biopsy  or  fine 
needle  aspirate; 

(ii)  Autopsy  report; 
(iii)  One  of  the  following  summary 
medical  reports; 

(A)  Physician  surnmarv  report; 

(B)  Hospital  discharge  summary 
report: 

(C)  Radiotherapy  .summary  report; 
fD]  Oncology  summary  report; 
(iv)  Report  of  one  of  the  following 

radiographic  studies: 


(A)  Endoscopic  retrograde 
cholangiopancreatography  (ERCP); 

(B)  Upper  gastrointestinal  (GI)  series; 

(C)  Arteriography  of  the  pancreas; 

(D)  Ultrasonography; 

(E)  Computerized  tomography  (CT) 
scan; 

(F)  Magnetic  resonance  imaging 
(MRI); 

(v)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

(10)  Cancer  of  the  bile  duct 

(i)  Pathology  of  tissue  biopsy  or 
surgical  resection: 

(ii)  Autopsy  report; 

(iii)  One  of  the  following  summary 
medical  reports: 

(A)  Physician  summary  report; 

(6)  Hospital  discharge  summary 
report; 

(C)  Operative  report; 

(D)  Gastroenterology  consultation 
report; 

(E)  Oncology  summary  or  consultation 
report; 

(iv)  Report  of  one  of  the  following 
radiographic  studies; 

(A)  Ultrasonography; 

(B)  Endoscopic  retrograde 
cholangiography; 

(C)  Percutaneous  cholangiography; 

(D)  Computerized  tomography  (CT) 
scan; 

(v)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

(11)  Cancer  of  the  gall  bladder,  (i) 
Pathology  report  of  tissue  from  surgical 
resection: 

(ii)  Autopsy  report: 
(iii)  Report  of  one  of  the  following 
radiological  studies; 

(A)  Computerized  tomography  (CT) 
scan; 

(B)  Magnetic  resonance  imaging 
(MRI); 

(C)  Ultrasonography  (ultrasound); 
(iv)  One  of  the  following  summary 

medical  reports: 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  summary 
report; 

(C)  Operative  report; 

(D)  Radiotherapy  report; 

(E)  Oncology  summary  or  report; 

(v)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

(12)  Cancer  of  the  liver,  (i)  Pathology 
report  of  tissue  biopsy  or  surgical 
resection; 

(ii)  Autopsy  report: 
(iii)  One  of  the  following  summary 
medical  reports; 

(A)  Physician  summary  report: 

(B)  Hospital  discharge  summary 
report; 
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(C)  Oncology  summary  report; 

(D)  Operative  report; 

(E)  Gastroenterology  report: 
(iv)  Report  of  one  of  the  following 

radiological  studies: 

(A)  Computerized  tomography  (CT) 
scan: 

(B)  Magnetic  resonance  imaging 
(MRI): 

(v)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

;  79.27     Proof  of  no  heavy  smoking,  no 
heavy  drinking,  no  h«8vy  co*^e«  drtr^ki'^q 
and  no  indication  of  disease 

(a)  If  the  claimant  or  eligible  surviving 
beneficiary  is  claiming  eligibility  under 
this  Subpart  for  primary  cancer  of  the 
esophagus,  stomach,  pharynx,  pancreas, 
or  liver,  the  claimant  or  eligible 
surviving  beneficiary  must  submit  in 
addition  to  proof  of  the  disease,  all 
medical  records  listed  below  from  any 
hospital  or  medical  facility  that  were 
created  within  the  period  six  (6)  months 
before  and  six  (6)  months  after  the  date 
of  diagnosis: 

(1)  All  history  and  physical 
examination  reports: 

(2)  All  operative  reports; 

(3)  All  pathology  reports; 

(4)  All  physician  or  hospital  discharge 
summaries. 

(b)  If  the  medical  records  listed  above, 
or  the  medical  records  possessed  by  the 
state  cancer  or  tumor  registry,  contain 
information  reflecting  that  the  claimant 
was  a  heavy  smoker  or  a  heavy  drinker, 
or  establish  that  there  was  an  indication 
of  disease,  the  Radiation  Exposure 
Compensation  Unit  will  notify  the 
claimant  or  eligible  surviving 
beneficiary  and  afford  that  individual 
the  opportunity  to  submit  other  written 
medical  documentation  or 
contem.poraneous  records  to  establish 
that  the  claimant  was  not  a  heavy 
smoker,  not  a  heavy  drinker,  or  that 
there  was  no  indication  of  disease,  in 
accordance  with  the  provisions  of 

§  79.52(b). 

(c)  In  the  case  of  primary  cancer  of  the 
pancreas,  the  claimant  or  each  eligible 
surviving  beneficiary  shall  execute  and 
provide  an  affidavit  (or  declaration 
under  oath  on  the  standard  claim  form) 
that  sets  forth  the  amount  of  regular  or 
decaffeinated  coffee  that  the  claimant 
consumed  on  average  per  day  for  the 
twenty  year  period  immediately  prior  to 
the  date  the  claimant  was  diagnosed 
with  primary  cancer  of  the  pancreas. 

Subpart  D — Uranium  Mines 

§  79.30    Scope  of  sutspart 

f  he  regulations  in  this  Subpart  define 
the  eligibility  criteria  for  compensation 


under  section  5  of  the  Act.  and  the  type 
and  extent  of  evidence  that  will  be 
accepted  as  proof  of  the  prescribed 
criteria.  Section  5  of  the  Act  provides  for 
a  payment  of  $100,000  to  individuals 
who  contracted  lung  cancer  or  one  of  a 
limited  number  of  non-malignant 
respiratory  diseases  following  exposure 
to  defined  minimum  levels  of  radiation 
during  employment  in  a  uranium  mine  or 
uranium  mines  in  certain  states  during 
the  period  beginning  January  1, 1947  and 
ending  December  31, 1971. 

$79.31    Definitions. 

(a)  Employment  In  A  Uranium  Mine 
means  any  mining-related  activity  at  a 
uranium  mine  that  principally  occurred 
underground.  These  activities/ 
occupations  include,  but  are  not  limited 
to:  miner,  miner's  helper  (nipper), 
production  driller,  long  hole  driller,  tram 
operator  (trammer,  or  motorman), 
equipment  operator  (mucker),  slusher 
operator  (slusherman).  laborer  (bull 
gang),  powderman,  timberman, 
hoistman,  skip  tender,  underground 
truck  driver  (trucker),  shift  foreman 
(boss,  shifter,  or  leadman).  mechanic, 
electrician,  geologist,  surveyor, 
surveyor's  helper  (rodman),  grade 
controller  (prober),  air  sampler,  safety 
engineer,  and  mine  superintendent 
(super).  Noncompany  personnel 
performing  the  following  activities/ 
occupations  include,  but  are  not  limited 
to:  mine  inspectors,  health  physicists, 
and  Atomic  Energy  Commission  (AEC) 
geologists  and  engineers. 

(b)  Uranium  Mine  means  an 
underground  excavation,  regardless  of 
the  means  of  access,  the  primary  or 
significant  purpose  of  which  was  the 
extraction  of  uranium  ore.  Strip,  rim,  or 
open  pit  mines  are  excluded. 

(c)  Working  Level  means  any 
concentration  of  the  short  half-life 
daughters  of  radon  that  will  release  1.3 
X  10*  million  electron  volts  of  alpha 
energy  per  liter  of  air 

(d)  Working  Level  Month  means 
radiation  exposure  at  the  level  of  one 
working  level  every  work  day  for  a 
working  month  (170  hours),  or  an 
equivalent  cumulative  exposure  over  a 
greater  or  lesser  amount  of  time. 

(e)  Non-smoker  means  an  individual 
who  never  smoked  tobacco  cigarette 
products  or  smoked  less  than  the 
amount  defined  in  paragraph  (f),  below. 

(f)  Smoker  means  an  individual  who 
has  smoked  at  least  one  (1)  pack  year  of 
cigarette  products. 

(g)  Onset  or  Incidence  means  the  date 
the  disease  was  first  diagnosed  by  a 
physician. 

(h)  Primary  Lung  Cancer  means  any 
physiological  condition  of  the  lung, 
trachea,  and  bronchus  that  is  recognized 


under  that  namp  or  nomenclature  by  the 
National  Cancer  Institute  The  term 
excludes  cancers  //;  5;.':. 

(i)  Nonmalignant  respiratory  disease 
means  any  of  the  following: 

(1)  Pulmonary  fibrosis,  fibrosis  of  the 
lung,  or 

(2)  Cor  pulmonale  related  to  fibrosis 
of  the  lung,  or 

(3)  Moderate  or  severe  silicosis  or 
pneumoconiosis,  provided  that.the 
claimant,  whether  an  Indian  or  non- 
Indian. 

(i)  Worked  in  a  uranium  mine  or 
mines  located  on  or  within  an  Indian 
Reservation,  and 

(ii)  Worked  in  such  a  mine  or  mines 
for  a  period  of  time  sufficient  to  meet  the 
minimum  working  level  criteria  for  the 
claimant  set  forth  in  §  79.32(c). 

(j)  Fibrosis  of  the  Lung  or  Pulmonary 
Fibrosis  for  purposes  of  the  Act  and 
these  regulations  means  chronic        ^^ 
infiammation  and  scarring  of  the 
pulmonary  interstitium  and  alveoh  with 
collagen  deposition  and  progressive 
thickening  causing  pulmonary 
impairment. 

(k)  Cor  pulmonale  means  heart 
disease,  including  hypertrophy  of  the     - 
right  ventricle,  due  to  pulmonary 
hypertension  secondary  to  fibrosis  of 
the  lung. 

(1)  Silicosis  means  a  pneumoconiosis 
due  to  the  inhalation  of  the  dust  of 
stone,  sand,  fiint  or  other  materials 
containing  silicon  dioxide,  characterized 
by  the  formation  of  pulmonary  fibrotic 
changes. 

(m)  Pneumoconiosis  means  a  chronic 
lung  disease  resulting  from  inhalation 
and  deposition  in  the  lung  of  particulate 
matter,  and  the  tissue  reaction  to  the 
presence  of  the  particulate  matter.  For 
the  purposes  of  this  Act,  the  claimant's 
exposure  to  the  particulate  matter  that 
led  to  the  disease  must  have  occurred 
during  employment  in  a  uranium  mine. 

(n)  Indian  Reservation  means  territory 
held  in  trust  by  the  United  States  for  any 
Indian  Tribe  at  any  time  between 
January  1, 1947  and  December  31.  1971 

(o)  Designated  Time  Period  means 
any  time  during  the  period  beginning  on 
January  1,  1947  and  ending  on  December 
31, 1971. 

(p)  Specified  States  means  the  states 
of  Arizona.  Colorado,  New  Mexico, 
Utah  and  Wyoming. 

(q)  Readily  Available  Documentation 
means  documents  in  the  possession, 
custody  or  control  of  the  claimant  or  an 
immediate  family  member. 

(r)  Certified  "B"  Reader  means  a 
physician  who  has  demonstrated 
proficiency  in  evaluating  chest 
roentgenograms  (x-rays)  for  quality  and 
for  the  presence  of  pneumoconiosis  and 
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other  roentgenographic  abnormalities 
and  is  certified  (and  recertified,  as  may 
be  appropriate)  by  the  National  Institute 
for  Occupational  Safety  and  Health.  A 
list  of  certified  '  B"  readers  is  available 
from  the  Radiation  Exposure 
Compensation  Unit  upon  request. 

§  79.32    Criteria  for  ellglWIIty. 
To  establish  eligibility  for 
compensation  under  this  Subpart,  a 
claimant  or  eligible  surviving 
beneficiary-  must  show  by  a 
preponderance  of  the  evidence  that  each 
of  the  following  criteria  are  satisfied: 

(a)  The  claimant  was  employed  in  a 
uranium  mine  or  mines  in  the  states  of 
Arizona.  Colorado  New  Mexico, 
Wyoming  or  Utah; 

(b)  The  Claimant  was  so  employed 
during  the  period  beginning  on  January 
1. 1947  and  ending  on  December  31, 
1971; 

(c)  The  claimant  contracted  primary 
lung  cancer  or  a  non-malignant 
respiratory  disease,  and 

(1)  If  a  non-smoker,  the  claimant  was 
exposed  during  the  course  of  his/her 
employment  in  a  uranium  mine  to  more 
than  200  working  level  months  of 
radiation,  or 

(2)  If  a  smoker,  then 

(i)  If  the  incidence  of  the  cancer  or  the 
non-malignant  respiratory  disease 
occurred  before  the  age  of  45,  the 
claimant  was  exposed  during  the  course 
of  his/her  employment  in  a  uranium 
mine  to  more  than  300  working  level 
months  of  radiation;  or 

(ii)  If  the  incidence  of  the  cancer  or 
the  non-malignant  respiratory  disease 
occurred  after  the  age  of  45,  the  claimant 
was  exposed  during  the  course  of  his/ 
her  employment  in  a  uranium  mine  to 
more  than  500  working  level  months  of 
radiation. 

§  73.33     Proof  of  employment  in  a  uraniurr' 
mine. 

(a)  Information  regarding  a  claimant's 
uranium  mining  employment  history 
contained  in  records  held  by  any  of  the 
sources  listed  in  this  subsection  will  be 
accepted  as  proof  of  employment  for  the 
time  period  indicated  on  the  records. 
The  employ.menl  history  for  the  time 
period  indicated  in  the  records  is 
presumed  to  be  correct.  If  the  claimant 
or  eligible  surv)\  ing  beneficiary  contests 
the  accuracy  of  the  records  specified  in 
this  subsection,  then  the  claimant  or 
eligible  surviving  be.neficiary  may 
provide  one  or  more  of  the  records 
identified  in  parag.'-aph  (b)  of  this 
section,  and  the  .Assistant  Director  will 
determine  whether  there  is  a 
preponderance  of  the  evidence  that  the 
employment  history  from  the  records  in 
this  subsection  is  incorrect. 


(1)  Records  created  by  or  gathered  by 
(he  Public  Health  Service  (PHS)  in  the 
course  of  any  health  studies  conducted 
of  uranium  miners  during  or  including 
the  period  1947-1971; 

(2)  Records  of  a  uranium  miner  census 
performed  by  the  PHS  at  various  times 
during  the  period  1947-1971; 

(3)  Records  of  the  Atomic  Energy 
Commission  (AEC).  or  any  of  its 
successor  agencies;  and 

(4)  Records  of  federally-supported 
health-related  studies  of  uranium  miners 
including; 

(i)  Studies  conducted  by  Dr.  Geno 
Saccamanno.  M.D..  St.  Mary's  Hospital, 
Grand  Junction,  Colorado; 

(ii)  Studies  conducted  by  Dr.  Jonathan 
Samet,  M.D.,  University  of  New  Mexico 
School  of  Medicine. 

(b)  If  the  sources  in  paragraph  (a)  of 
this  section  do  not  contain  information 
on  the  claimant's  uranium  mining 
employment  history,  or  contain 
insufficient  employment  history 
information  to  establish  exposure  to  the 
number  of  working  level  months 
required  for  the  claimant  to  qualify 
under  the  appropriate  provision  of 
S  7g.32(c),  a  claimant  or  eligible 
surviving  beneficiary  may  submit 
records  from  any  of  the  sources  listed  in 
paragraph  {b)(l)  of  this  section  to 
establish  periods  of  uranium  mining 
employment  in  addition  to  the  periods  of 
employment  established  by  the  sources 
in  paragraph  (a)  of  this  section. 

(1)  The  claimant  or  eligible  surviving 
beneficiary  may  submit: 

(i)  Records  of  any  of  the  specified 
states,  including  records  of  state 
regulatory  agencies,  containing 
information  on  uranium  miners  and 
uranium  mines: 

(ii)  Records  of  any  business  entity  that 
owned  or  operated  a  uranium  mire,  or 
its  successor-in-interest; 

(iii)  Records  of  the  Social  Security 
Administration  reflecting  the  identity  of 
the  employer,  the  year  and  quarter  of 
employment,  and  the  wages  received 
during  each  quarten 

(iv)  Federal  or  state  income  tax 
records  that  contain  appropriate 
statements  regarding  the  claimant's 
employer  and  wages; 

(v)  Records  containing  factual  findings 
by  any  governmental  judicial  body,  state 
workers  compensation  board,  or  any 
governmental  administrative  body 
adjudicating  the  claimant's  rights  to  any 
type  of  benefits;  records  from  any  such 
source  will  be  accepted  only  to  prove 
the  fact  of  and  duration  of  employment 
in  a  uranium  mine; 

(vi)  Statements  in  medical  records 
created  between  1947  and  1971 
indicating  or  identifying  the  claimant's 
employer  and  occupation; 


(vii)  Records  of  an  academic  or 
scholarly  study,  not  conducted  in 
anticipation  of  or  in  connection  with  any 
litigation,  and  completed  prior  to  1990; 
or 

(viii)  Any  other  contemporaneous 
record  that  indicates  or  identifies  the 
claimant's  occupation  or  employer. 

(2)  To  the  extent  that  the  documents 
submitted  from  the  sources  identified  in 
paragraph  {b)(l)  of  this  section  do  not  so 
indicate,  the  claimant  or  eligible 
surviving  beneficiary  must  set  forth 
under  oath  on  the  standard  claim  form 
the  following  information,  if  known: 

(i)  The  name  or  other  identifying 
symbol  of  each  mine  in  which  the 
claimant  worked  during  the  time  period 
identified  in  the  documents; 

(ii)  The  mining  district,  county  and 
state  in  which  each  mine  was  located: 

(iii)  The  actual  time  period  he/she 
worked  in  each  mine;  and 

(iv)  The  claimant's  occupation  in  each 
mine. 

(3)  If  records  of  the  Unit  indicate  that 
any  mine  specified  by  the  claimant  or 
eligible  surviving  beneficiary  was  not  an 
underground  uranium  mine,  the  claimant 
or  eligible  surviving  beneficiary  will  be 
notified  and  afforded  the  opportunity  to 
submit  records  to  establish  that  the  mine 
was  an  underground  mine  in  accordance 
with  §  79.52(c). 

(4)  If  the  claimant  or  eligible  surviving 
beneficiary  cannot  provide  under 
paragraph  (b)(2)  of  this  section,  the 
name  or  location  of  any  uranium  mine  at 
which  the  claimant  was  employed,  then, 
if  possible,  this  information  will  be 
determined  by  utilizing  records 
reflecting  the  types  of  mines  operated  or 
owned  by  the  entity  for  whom  the 
claimant  worked. 

(i)  If  such  records  establish  that  the 
business  for  which  the  claimant  worked 
owned  or  operated  only  underground 
uranium  mines  during  the  time  period 
indicated  in  the  records,  the  claimant 
will  be  presumed  to  have  been 
employed  in  an  underground  uranium 
mine  for  the  indicated  time  period; 

(ii)  If  such  records  establish  that  the 
entity  for  which  the  claimant  worked 
owned  or  operated  predominantly 
underground  uraniimi  mines  in  the  state 
and  during  the  time  period  indicated  in 
the  records,  the  claimant  will  be 
presumed  to  have  been  employed  in  an 
underground  uranium  mine  during  this 
time  period. 

(iii)  If  such  records  establish  that  the 
entity  for  which  the  claimant  worked 
owned  or  operated  predominantly  open 
pit,  strip  or  rim  mines  in  the  state  and 
during  the  time  periods  indicated  in  the 
records,  the  claimant  may  be  presumed 
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to  have  been  employed  in  a  rim,  strip,  or 
open  pit  mine. 

(5)  If  the  claimant  or  eligible  surviving 
beneficiary  cannot  provide  under 
paragraph  (b](2)  of  this  section,  the  time 
period  the  claimant  was  employed  in 
each  uranium  mine,  the  time  period  will 
be  determined  in  the  following  manner; 

(i)  if  records  of  the  Social  Security 
Administration  exist  which  indicate  the 
claimant's  work  history,  the  period  of 
employment  will  be  estimated  by 
dividing  the  gross  quarterly  income  by 
the  average  pay  rate  per  hour  for  the 
claimant's  occupation; 

(ii)  If  Social  Security  records  do  not 
exist,  but  other  records  exist  which 
indicate  that  the  claimant  was  employed 
in  a  uranium  mine  on  the  date  recorded 
in  the  record,  but  do  not  indicate  the 
period  of  employment,  then  the 
following  presumptions  shall  be  applied: 

(A)  If  the  records  indicate  that  the 
claimant  worked  at  the  same  mine  or  for 
the  same  uranium  mining  company  on 
two  different  dates  at  least  3  months 
apart  but  less  than  12  months  apart,  the 
claimant  will  presumed  to  have  been 
employed  at  the  mine  or  for  the  mining 
company  for  the  entire  12  month  period 
beginning  on  the  earlier  date. 

(B)  If  the  records  indicate  that  the 
claimant  worked  at  the  same  mine  or  for 
the  same  uranium  mining  company  on 
two  different  dates  a  least  1  month  apart 
but  less  than  6  months  apart,  the 
claimant  will  be  presumed  to  have  been 
employed  at  the  mine  or  for  the  mining 
company  for  the  entire  6  month  period 
beginning  on  the  earlier  date; 

(C)  If  the  records  indicate  that  the 
claimant  worked  at  any  mine  or  for  a 
uranium  mining  company  on  any  date 
within  the  designated  time  period,  but 
the  claimant  is  net  entitled  to  any  of  the 
presumptions  listed  above,  the  claimant 
will  be  presumed  to  have  been 
employed  at  the  mine  or  for  the  mining 
company  for  a  6  month  period,  three 
months  before  and  three  months  after 
the  date  indicated. 

(c)  The  Unit  may.  for  the  purpose  of 
verifying  information  submitted 
pursuant  to  this  section,  require  the 
claimant  or  any  eligible  surviving 
beneficiary  to  provide  an  authorization 
to  release  any  record  identified  in  this 
section,  in  accordance  with  the 
provisions  of  §  79.52(c] 

§  79.34     P-oo'  0'  ivor*:  "<j   e.e    ^onttl 
expoiure  to  ^adiat'on. 

,d,  i:  or.c  „.  ~.^:e  of  the  sources  m 
§  79.33(a)  contain  a  calculated  total  of 
Working  Level  Months  (WLMs)  of 
radiation  for  the  claimant  equal  to  or 
greater  than  the  number  of  WLMs 
required  for  the  claimant  to  qualify 
under  the  appropriate  provision  of 


§  79.32(c),  the  number  will  be  presumed 
to  be  correct  and  the  claimant  or  eligible 
surviving  beneficiary  need  not  submit 
additional  records. 

(b)  If  the  sources  in  §  79.33(a)  do  not 
contain  a  calculated  total  of  WLMs  or 
radiation  for  the  claimant,  or  contain  a 
calculated  total  that  is  less  than  the 
criterion  set  forth  in  the  appropriate 
provision  of  §  79.32(c),  a  claimant  or 
eligible  surviving  beneficiary  may 
submit  records  from  the  sources  listed 
below  which  reflect  a  calculated  number 
of  WLMs  of  radiation  for  periods  of 
employment  established  under 
I  79.33(b).  If  the  number  of  WLMs 
established  under  this  subrection,  plus 
the  number  established  under  paragraph 
(a)  of  this  section  is  equal  to  or  greater 
than  the  number  of  WLMs  required  for 
the  claimant  to  qualify  under  the 
appropriate  provision  of  S  79.32(c),  the 
claimant  or  eligible  surviving 
beneficiary  need  not  submit  additional 
records. 

(1)  Certified  copies  of  records  of 
regulatory  agencies  of  the  specified 
states,  provided  that  the  records 
indicate  the  mines  at  which  the  claimant 
was  employed,  the  time  period  of  the 
claimant's  employment  in  each  mine,  the 
exposure  level  in  each  mine  during  the 
claimant's  employment,  and  the 
calculations  on  which  the  claimant's 
WLMs  are  based,  unless  the  calculation 
is  obvious; 

(2)  Certified  copies  of  records  of  the 
owner  or  operator  of  a  uranium  mine  in 
the  specified  states  with  the  same 
provisions  as  noted  in  paragraph  (b)(1) 
of  this  section. 

(c)  When  the  sources  referred  to  in 
paragraphs  (a)  and  (b)  of  this  section 
contain  a  calculated  number  of  WLMs, 
but  the  number  is  insufficient  to  meet 
the  appropriate  criterion  in  §  79.32(c), 
additional  WLMs  may  be  determined  for 
remaining  periods  of  employment 
established  under  §  79.33  (a)  and  (b)  in 
the  manner  set  forth  in  paragraphs  (d) 
through  (h)  of  this  section. 

(d)  To  the  extent  that  the  sources 
referred  to  in  paragraphs  (a)  and  (b)  of 
this  section  do  not  contain  a  calculated 
number  of  WLMs,  but  do  contain  annual 
exposure  levels  measured  in  Working 
Levels  (WLs)  for  mines  in  which  the 
claimant  was  employed,  then  the 
claimant's  exposure  to  radiation 
measured  in  WLMs  will  be  calculated  in 
the  manner  set  forth  in  paragraph  (h)  of 
this  section. 

(e)  For  periods  of  employment  in  an 
underground  uranium  mine  established 
under  §  79.33(b)  (1)  or  (2)  where 
paragraph  (d)  of  this  section  is  not 
applicable,  the  following  sources  will  be 
used  in  computing  the  annual  exposure 
level  measured  in  WLs  m  each  mine  for 


the  period  of  the  claimant's  employment 
set  forth  in  paragraph  (g)  of  this  section. 

(1)  Records  of  the  AEC,  or  its 
successor  agencies; 

(2)  Records  of  the  PHS.  including 
radiation  level  measurements  taken  in 
the  course  of  health  studies  conducted 
of  uranium  miners  during  or  including 
the  period  1947-1971; 

(3)  Records  of  the  United  States 
Bureau  of  Mines; 

(4)  Records  of  regulatory  agencies  of 
the  specified  states;  or 

(5)  Records  of  the  business  entity  that 
was  the  owner  or  operator  of  the  mine. 

(f)  For  periods  of  emplojTnent  in  an 
underground  uranium  mine  established 
under  §  79.33(b](3),  the  annual  exposure 
level  measured  in  WLs  in  the  unknown 
mine(s)  will  be  determined  by 
calculating  an  average  of  the  annual 
exposure  levels  measured  in  WLs  in  all 
the  underground  uranium  mines  owned 
or  operated  by  the  entity  for  which  the 
claimant  worked  during  the  appropriate 
time  period  and  in  the  identified  state. 

(g)  The  following  methodology  will  be 
employed  for  calculating  the  annual 
exposure  level  measured  in  WLs  for 
each  mine: 

(1)  If  one  or  more  radiation 
measurements  are  available  for  a  m.ine 
in  a  given  year,  these  values  are 
averaged  to  generate  the  WLs  for  the 
mine  for  that  year. 

(2)  If  radiation  measurements  exist  for 
the  mine,  but  not  for  the  year  in  which 
the  claimant  was  employed  in  the  mine, 
the  WLs  for  the  mine  for  that  year  will 
be  estimated  if  possible  as  follows: 

(A)  If  annual  average  measurements 
exist  within  four  (4)  years  of  the  year  in 
which  the  claimant  was  employed  in  the 
mine,  the  measurements  for  the  two 
years  closest  will  be  averaged,  and  that 
value  will  be  assigned  to  the  year  the 
claimant  was  employed  in  the  mine; 

(B)  If  one  or  more  annual  average 
measurements  exist  for  a  mine,  but  are 
not  more  than  five  (5)  years  from  the 
year  the  claimant  was  employed,  the 
annual  average  closest  in  time  will  be 
assigned  either  forward  or  backward  in 
time  for  two  years. 

(3)  If  the  methods  described  in 
paragraph  (g)  (1)  and  (2)  of  this  section 
interpolate  or  project  the  annual 
exposure  level  measured  in  WLs  for  a 
mine  in  a  year  in  which  the  claimant 
was  employed  in  the  mine,  an  estimated 
average  for  mines  in  the  same 
geographical  area  will  be  used  for  that 
year.  An  estimated  area  average  is 
calculated  as  follows: 

(A)  If  actual  measurements  from  three 
or  more  mines,  totaling  at  least  ten 
measurements,  are  available  from  mines 
in  the  same  locality  as  the  mine  in  which 
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the  claimant  was  employed,  the  average 
of  the  measurements  for  the  mines 
within  that  locality  will  be  used, 

(B)  If  there  were  insufficient  actual 
mea.siirements  from  mmes  in  the  same 
locality  to  use  the  method  in  paragraph 
{g)(3){Aj  of  this  section,  an  average  of 
exposure  levels  in  miines  in  the  same 
mining  district  wiii  be  used  if  there  are 
at  least  ten  measurements  from  at  least 
three  mines  in  that  district. 

(C)  If  there  are  insufficient  actual 
measurements  from  mines  in  the  sa.me 
mining  district,  the  average  of  exposure 
levels  in  mines  in  the  same  state  will  be 
used. 

(D)  If  there  are  insufficient  actual 
measurements  from  mines  in  the  same 
state,  the  estimated  average  for  the  state 
of  Colorado  for  that  year  will  be  used. 

(4)  If  the  year  in  which  the  claimant 
was  employed  in  the  mine  was  1947  to 
1949,  the  annua!  exposure  level 
measured  in  WLs  will  be  estimated  by 
averaging  the  earliest  recorded  exposure 
levels  in  mines  of  the  same  or  similar 
type,  ventilation,  and  ore  composition 
closest  to  the  m.ine, 

(h)  A  claimant's  total  exposure  to 
radiation  expressed  i:^  WLMs,  for 
purposes  of  establishing  eligibility  under 
§  79,32(c).  will  be  calculated  in  the 
following  manner: 

(1)  The  annual  exposure  level 
measured  in  WLs  for  each  mine  for 
periods  of  employment  established 
under  §  79.33[b)  will  be  calculated  by 
using  the  methodology  in  paragraph  (f) 
of  this  section; 

(2)  The  annua!  exposure  level 
measured  in  WLs  for  each  mine  will  be 
multiplied  by  the  time  period,  measured 
in  monthis,  that  the  claim.ant  was 
employed  in  the  mine,  yielding  a 
claimant's  exposure  to  radiation 
expressed  in  WIAIs: 

(3)  The  claimant's  exposure  to 
radiation  expressed  in  WLMs  for  each 
mine  in  which  the  claimant  was 
employed  in  one  of  the  specified  states 
during  the  designated  time  period  will 
be  added  together  to  yield  the  claimant's 
total  exposure  to  radiation  expressed  in 
WLMs, 

§  79.35     Proof  of  lung  cancer. 

(a!  Written  medical  documentation  is 
required  m  all  cases  to  prove  that  the 
claimant  developed  primary  cancer  of 
the  lung.  Proof  that  the  claimant 
developed  primary  cancer  of  the  lung 
must  be  m.ade  either  by  using  the 
procedure  outlined  in  paragraphs  (b).  (c) 
or  (d)  of  th's  section  or  submitting  the 
documentation  required  in  paragraph  (e) 
of  this  section. 

(b)  Verification  by  PHS  or  XIOSH 
records.  In  all  cases  the  Radiation 
Exposure  Compensation  Unit  will    '' 


search  the  records  of  the  PUS  or  the 
National  Institute  for  Occupational 
Safety  and  Health  (.MOSH)  created  or 
gathered  during  the  course  of  any  health 
studies  conducted  or  being  conducted 
by  these  agencies  of  uranium  miners 
during  or  including  the  period  1947-1971. 
to  determine  whether  the  records 
contain  proof  of  the  claimant's 
eligibility.  The  Unit  will  accept  as  proof 
of  medical  condition  the  verification  of 
the  PHS  or  NIOSH  that  they  possess 
medical  records  or  abstracts  of  medical 
records  of  the  claimant  that  contain  a 
verified  diagnosis  of  lung  cancer.  If 
these  agencies  do  not  possess  medical 
records  or  abstracts  of  medical  records 
that  contain  a  verified  diagnosis  of  lung 
cancer,  the  Unit  will  notify  the  claimant 
or  eligible  surviving  beneficiary  and 
afford  that  individual  the  opportunity  to 
submit  the  written  medical 
documentation  required  in  paragraph  (e) 
of  this  section,  in  accordance  with  the 
provisions  of  §  79.52(b). 

(c)  Verification  by  the  State  Cancer  or 
Tumor  Registry.  If  a  claimant  was 
diagnosed  as  having  primary  cancer  of 
the  lung  in  the  States  of  Arizona, 
Colorado,  Nevada,  New  Mexico,  Utah, 
or  Wyoming,  the  claimant  or  eligible 
surviving  beneficiary  need  not  submit 
any  written  medical  documentation  of 
medical  condition  at  the  time  the  claim 
is  filed  (although  written  medical 
documentation  may  subsequently  be 
required).  Instead,  the  claimant  or 
eligible  8ar\'iving  beneficiary  must 
submit  with  the  claim  an  Authorization 
To  Release  Medical  or  Other 
Information,  valid  in  the  state  of 
diagnosis,  that  authorizes  the  Radiation 
Exposure  Compensation  Unit  to  contact 
the  appropriate  state  cancer  or  tumor 
registry.  The  Unit  will  accept  as  proof  of 
medical  condition  verification  from  the 
state  cancer  or  tumor  registry  that  they 
possess  medical  records  or  abstracts  of 
medical  records  of  the  claimant  that 
contain  a  verified  diagnosis  of  primary 
cancer  of  the  lung.  If  the  state  does  not 
possess  medical  records  or  abstracts  of 
medical  records  that  contain  a  verified 
diagnosis  of  prim.ary  cancer  of  the  lung, 
the  Unit  will  notify  the  claimant  or 
eligible  surviving  beneficiary  and  afford 
that  individual  the  opportunity  to  submit 
the  written  medical  documentation 
required  in  paragraph  (e)  of  this  section, 
in  accordance  with  the  provisions  of 

8  79.52(b) 

(d)  Verification  by  a  Federally- 
Supported  Health-Related  Study.  If 
medical  records  regarding  the  claimant 
were  gathered  during  the  course  of  any 
federally-supported  health-related  study 
of  uranium  miners,  the  claimant  or 
eligible  surviving  t>eneficiary  need  not 
submit  any  written  medical 


documentation  of  medical  condition  at 
the  time  the  claim  is  filed  (although 
written  medical  documentation  may 
subsequently  be  required).  Instead,  the 
claimant  or  eligible  surviving 
beneficiary  must  submit  with  the  claim 
an  Authorization  To  Release  Medical  or 
Other  Information,  valid  in  the  state  of 
diagnosis,  that  authorizes  the  Unit  to 
contact  the  custodian  of  the  records  of 
the  study  to  determine  if  proof  of  the 
claimant's  eligibility  is  contained  in  the 
records  of  the  study.  The  Unit  will 
accept  as  proof  of  medical  condition 
copies  of  medical  records  or  abstracts  of 
medical  records  of  the  claimant  that 
contain  a  verified  diagnosis  of  primary 
cancer  of  the  lung.  If  the  custodian  does 
not  possess  medical  records  or  abstracts 
of  medical  records  that  contain  a 
verified  diagnosis  of  primary  cancer  of 
the  lung,  the  Unit  will  notify  the 
claimant  or  eligible  surviving 
beneficiary  and  afford  that  individual 
the  opportunity  to  submit  the  written 
medical  documentation  required  in 
paragraph  (e)  of  this  section,  in 
accordance  with  the  provisions  of 
§  79.52(b). 

(e)  Proof  that  the  claimant  contracted 
primary  lung  cancer  may  be  made  by 
the  submission  of  one  or  more  of  the 
following  contemporaneous  medical 
records,  provided  that  the  specified 
document  contains  an  explicit  statement 
of  diagnosis  or  such  other  information  or 
data  from  which  the  appropriate 
authorities  at  the  National  Cancer 
Institute  can  make  a  diagnosis  to  a 
reasonable  degree  of  medical  certainty. 

(1)  Pathology  report  of  tissue  biopsy, 
including,  but  not  limited  to  specimens 
obtained  by  any  of  the  following 
methods; 

(i)  Surgical  resection; 

(ii)  Endoscopic  endobronchial  or 

transbronchial  biopsy; 
(iii)  Bronchial  brushings  and  washings; 
(iv)  Pleural  fluid  cytology; 
(v)  Fine  needle  aspirate; 
(vi)  Pleural  biopsy, 
(vii)  Sputum  cytology; 

(2)  Autopsy  report; 

(3)  Bronchoscopy  report; 

(4)  One  of  the  following  summary 
medical  reports: 

(i)  Physician  summary  report; 
(ii)  Hospital  discharge  summary  report; 
(iii)  Operative  report; 
(iv)  Radiation  therapy  summary  report 
(v)  Oncology  summary  or  consultation 
report; 

(5)  Reports  of  radiographic  studies, 
including: 

(i)  X-rays  of  the  chest; 
(ii)  Chest  tomograms: 
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(iii)  Computer-assisted  tomography 

(CT): 
(iv)  Magnetic  resonance  imaging  (MRI): 

(6)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
Heath. 

5  79.36     Proof  o<  -■o'^-r'.z-igrs":  'esp^ratory 

(a)  Wntten  medical  documentation  is 
required  in  all  cases  to  prove  to  a 
reasonable  degree  of  medical  certainty 
that  the  claimant  developed  a  non- 
malignant  respiratory  disease.  Proof  that 
the  claimant  developed  a  non-malignant 
respiratory  disease  must  be  made  either 
by  using  the  procedure  outlined  in 
paragraphs  (b)  or  (c)  of  this  section,  or 
submitting  the  documentation  required 
in  paragraph  (d)  of  this  section. 

(b)  Verification  by  PHS  or  NIOSH 
records  In  all  cases  the  Radiation 
Exposu-e  Compensation  Unit  will  follow 
the  procedures  set  forth  in  §  79.35(b)  to 
establish  the  claimant's  eligibility  based 
on  the  development  of  a  non-malignant 
respiratory  disease. 

(c)  Verification  by  a  federally- 
supported  health-study.  The  Unit  will 
follow  the  procedures  set  forth  in 
section  79.35(d)  to  establish  the 
claimant's  eligibility  based  on  the 
development  of  a  non-m.alignant 
respiratory  disease. 

(d)  Proof  that  the  claimant  contracted 
a  non-malignant  respiratory  disease 
may  be  made  by  the  submission  of  the 
following  contemporaneous  medical 
records,  provided  that  the  specified 
document  contains  an  expUcit  statement 
of  diagnosis  or  such  other  information  or 
data  from  which  the  appropriate 
authorities  designated  by  the  Surgeon 
General  or  NIOSH  can  make  a  diagnosis 
tc  a  reasonable  degree  of  medical 
certainty.  For  purposes  of  this  section,  a 
statement  of  diagnosis  in  any  of  the 
Indian  Health  Service  records  listed 
below  of  "restrictive  lung  disease"  will 
be  considered  equivalent  to  a  diagnosis 
of  pulmonary  fibrosis. 

(1)  Pulmonary  fibrosis  or  fibrosis  of 
the  lung. 

(i)  If  the  claimant  is  deceased,  one  or 
more  of  the  following  medical  records: 

(A)  Pathology  report  of  tissue  biopsy; 

(B)  Autopsy  report; 

(C)  If  X-rays  exist,  the  x-rays  and 
interpretive  reports  of  the  x-ray(s)  by 
two  certified  "B"  readers  classifying  the 
existence  of  fibrosis  of  Category  l/O  or 
higher  according  to  the  ILO  1980,  or 
subsequent  revisions; 

(D)  If  no  x-rays  exist,  an  x-ray  report; 

(E)  Physician  summary  report; 

(F)  Hospital  discharge  summary 
report; 

(G)  Hospital  admitting  report; 


(H)  Death  Certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

(ii)  If  the  claimant  is  alive,  the 
following: 

(A)  Chest  x-rays.  A  chest  x-ray 
administered  in  accordance  with 
standard  techniques  on  full  size  film  at 
quality  1  or  2,  and  interpretative  reports 
of  the  x-ray  by  two  certified  "B"  readers 
classifying  the  existence  of  fibrosis  of 
category  l/O  or  higher  according  to  the 
ILO  1989,  or  subsequent  revisions;  and 
either: 

(B)  Pulmonary  function  tests. 
Pulmonary  function  tests  consisting  of 
three  tracings  recording  the  results  of 
the  forced  expiratory  volume  in  one 
second  (FEVl)  and  the  forced  vital 
capacity  (FVC)  administered  and 
reported  in  accordance  with  the 
Standardization  of  Spirometry— 1987 
Update  by  the  American  Thoracic 
Society,  and  reflecting  values  for  FEVl 
or  FVC  that  are  equal  to  or  less  than  75% 
of  the  predicted  value  for  an  individual 
of  the  claimant's  age,  sex,  and  height,  as 
set  forth  in  the  Tables  in  appendix  A  of 
this  part;  or 

(C)  Arterial  blood-gas  studies.  A 
blood-gas  study  administered  at  rest  in 
a  sitting  position,  or  an  exercise  blood- 
gas  test,  and  reflecting  values  equal  to 
or  less  than  the  values  set  forth  in  the 
Tables  in  appendix  B  of  this  part. 

(2)  Cor  pulmonale.  Proof  of  pulmonary 
fibrosis  as  prescribed  in  paragraph  (d)(1) 
of  this  section  and  one  or  more  of  the 
following  medical  records: 

(i)  Right  heart  catheterization; 

(ii)  Cardiology  summary  or  consultation 

report; 
(iii)  Electrocardiogram; 
(iv)  Echocardiogram; 
(v)  Physician  summary  report; 
(vi)  Hospital  discharge  report; 
(vii)  Autopsy  report; 
(viii)  Report  of  physical  examination; 
(ix)  Death  certificate,  provided  that  it  is 

signed  by  a  physician  at  the  time  of 

death. 

(3)  Moderate  or  severe  silicosis  or 
pneumoconiosis.  To  establish  eligibility 
for  compensation  for  silicosis  or 
pneumoconiosis,  a  claimant  or  eligible 
surviving  beneficiary  must: 

(i)  Submit  the  same  documentation  as  is 
prescribed  in  paragraph  (d)(1)  of  this 
section  for  proof  of  pulmonary 
fibrosis;  and 

(ii)  Submit  proof  of  employment  in  a 
uranium  mine  on  an  Indian 
Reservation  in  accordance  with  the 
provisions  of  S  79.33.  A  claimant  or 
eligible  surviving  beneficiary  must 
establish  that  the  claimant  was 
employed  in  a  uranium  mine  on  an 
Indian  reservation  for  a  sufficient 


period  of  time  to  meet  the  exposure 
criteria  set  forth  in  §  79.32(c). 

§  79.37     Proof  of  smoking,  nonsmoking, 
and  age. 

(a)  The  claimant  or  eligible  surviving 
beneficiary  must  submit  all  medical 
records  listed  beiow  from  any  hospital 
or  medical  facility  that  were  created 
within  the  period  six  (6)  months  before 
and  six  (6)  months  after  the  date  of 
diagnosis  of  lung  cancer  or  the 
nonmalignant  respiratory  disease: 

(1)  All  history  and  physical  examination 
reports; 

(2)  All  operative  reports; 

(3)  All  pathology  reports; 

(4)  All  physician  or  hospital  discharge 
summaries. 

(b)  If  the  medical  records  listed  in 
paragraph  (a)  of  this  section  or  the 
information  possessed  by  the  PHS. 
NIOSH,  state  authorities,  or  the 
custodian  of  a  federally-supported 
health-related  study  contains 
information  indicating  that  the  claimant 
was  a  smoker,  the  Radiation  Exposure 
Compensation  Unit  will  notify  the 
claimant  or  eligible  surviving 
beneficiary  and  afford  that  individual 
the  opportunity  to  submit  other  written 
medical  documentation  or 
contemporaneous  records  to  establish 
that  the  claimant  was  not  a  smoker  in 
accordance  with  the  provisions  of 

§  79.52(b). 

Subpart  E— Eligibility  Criteria  for 
Claims  by  OnsUe  Participants 

§  79.40    Scope  of  subpart. 

The  regulations  in  this  Subpart 
describe  the  criteria  for  eligibility  for 
compensation  under  section  4(a)(2)(C)  of 
the  Act,  and  define  the  type  and  extent 
of  evidence  that  will  be  accepted  as 
proof  of  the  prescribed  criteria.  Section 
4(a)(2)(C)  of  the  .■\ct  provides  for  a 
payment  of  $75,000  to  individuals  who 
participated  onsite  in  the  atmospheric 
detonation  of  a  nuclear  device,  and  later 
developed  a  specified  compensable 
disease. 

§79.41     Definitions. 

(a)  The  definitions  listed  in  §§  79.11(e) 
and  (f),  79.21(b)  through  (g)  apply  to  this 
subpart. 

(b)  First  exposure  or  initial  exposure 
means  the  date  on  which  the  claimant 
first  participated  onsite  in  an 
atmospheric  nuclear  test. 

(c)  Onsite  means  physicial  presence 
above  or  within  the  official  boundaries 
of  any  of  the  following  locations: 

(1)  The  Nevada  Test  Site.  Nevada; 

(2)  The  Pacific  Test  Sites  (Bikini  Atoll. 
Enewetak  Atoll,  Johnston  Island, 
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Christmas  Island,  the  test  site  for  the 
shot  during  Operation  Wigwam,  the  test 
site  for  Shot  Yucca  during  Operation 
Hardtack  I.  and  the  test  sites  for  Shot 
Fngate  Bird  and  Shot  Swordfish  during 
Operation  Dominic  I)  and  the  official 
zone  around  each  site  from  which  non- 
test  affiliated  ships  were  excluded  for 
security  and  safety  purposes; 

(3)  The  Trinity  Test  Site,  New  Mexico; 

(4)  The  South  Atlantic  Test  Site  for 
Ope.'-ation  Argus  and  the  official  zone 
around  the  site  from  which  non-test 
affiliated  ships  were  excluded  fur 
security  and  safety  purposes, 

(5)  Any  designated  location  within  a 
Naval  Shipyard.  Air  Force  Base,  or  other 
official  government  installation  where 
ships,  aircraft  or  other  equipment  used 
in  an  atmosphenc  nuclear  detonation 
were  decontaminated;  or 

(6)  Any  designated  location  used  for 
the  purpose  of  monitoring  fallout  from 
an  atmospheric  nuclear  test  conducted 
at  the  Nevada  Test  Site. 

(d)  Participant  means 

(1)  An  individual  who  was: 

(i)  A  member  of  the  armed  forces; 

(ii)  A  civilian  employee  or  contractor 
employee  of  the  Manhattan  Engineer 
District,  the  Armed  Forces  Special 
Weapons  Project,  the  Defense  Atomic 
Support  Agency,  the  Defense  Nuclear 
Agency,  the  Department  of  Defense  or 
its  components  or  agencies  or 
predecessor  components  or  agencies; 

(iii)  An  employee  or  contractor 
employee  of  the  Atomic  Energy 
Commission,  the  Energy  Research  and 
Development  .Administration  or 
Department  of  Energy; 

(iv)  A  member  of  the  Federal  Civil 
Defense  Administration  or  the  Office  of 
Civil  and  Defense  Mobilization;  or 

[\]  A  member  of  the  U.S.  Public 
1  iealth  Service;  and 

(2)  Who: 

(i)  Performed  duties  within  the 
identified  operational  area  around  each 
atmospheric  nuclear  test; 

(ii)  Participated  in  the 
decontamination  of  any  ships,  planes,  or 
equipment  used  during  the  atmospheric 
nuclear  test; 

(iii)  Performed  duties  as  a  cloud 
tracker  or  cloud  sampler; 

|iv)  Served  as  a  member  of  she 
garrison  or  maintenance  forces  on  the 
atoll  of  Enewetak  during  [une  21,  1951 
through  luiy  1.  1952;  August  7,  1956 
through  August  7,  1957;  or  November  1 
1958  through  April  30,  1959;  or 

(v)  Performed  duties  as  a  member  of  a 
mobile  radiological  safety  team 
monitoring  the  pattern  of  fallout  from  an 
atmosphenc  nuclear  test. 

(e)  Atmosphenc  Detonation  o' a 
Muclear  Device  means  only  those  tests 
conducted  by  the  United  States  prior  to 


January  1,  1963,  as  l;sted  ir:  pHMgraph  (f) 
of  this  section, 

(f)  Period  o^  A tmospheric  Nuclear 
Testing  means  the  periods  listed  in  this 
paragraph  that  are  associated  with  each 
test  operation,  plus  an  additional  six  (6) 
month  period  thereafter: 

(1)  For  Operation  Trinity,  the  period 
July  16,  1945  through  August  6. 1945: 


Eveot  name 

Date 

Location 

Trinity „ 

07/16/45 

TTS. 

(2)  For  Operation  Crossroads,  the 
period  June  28. 1948  through  August  31. 
1946,  for  all  activities  other  than  the 
decontamination  of  ships  involved  in 
Operation  Crossroads;  the  period  of 
atmospheric  nuclear  testing  for  the 
decontamination  of  ships  involved  in 
Operation  Crossroads  shall  nm  from 
June  28, 1946  through  November  30. 1948: 


Able... 
Baker. 


07/01/46    Bikini. 
07/25/46     Bikirv 


(3)  For  Operation  Sandstone,  the 
period  April  13. 1948  through  May  20. 
1948: 


X-fay 04/15/46     Enewetak 

Yoke „„ 05/01/48     Enewetak 

Zebra „ 05/15/48    Enewetak. 


(4)  For  Operation  Ranger,  the  period 
January  27, 1951  through  February  7, 
1951: 


Able 01/27/51  NTS, 

Baker „„ 01/28/51  NTS, 

Easy 02/01/51  NTS. 

Baker-2 02/02/51  NTS 

Fox 02/06/51  NTS 


(5)  For  Operation  Greenhouse,  the 
period  April  5, 1951  through  June  20. 
1951,  for  all  activities  other  than  service 
as  a  member  of  the  garrison  or 
maintenance  forces  on  the  atoll  of 
Enewetak  during  June  21, 1951,  and  July 
1, 1952;  the  period  of  atmospheric 
nuclear  testing  for  service  as  a  member 
of  the  garrison  or  maintenance  forces  on 
the  atoll  of  Enewetak  shall  run  from 
April  5. 1951,  through  July  1, 1952: 

Dog 04/08/51  Enewetak 

Easy _ 04/21/51  Enewetak. 

Goorge 05/09/51  Enewetak. 

e-^        05/25/51  Enewetak. 


(6)  For  Operation  Buster-Jangle,  the 
period  October  22, 1951  through 

Derember  20,  19,^>1 


Able 

Baker 

Charlie „ 

Dog „ 

Sugar. 


....  10/22/51  NTS. 

10/28/51  NTS. 

„...  10/30/51  NTS. 
__  11/01/51  NTS. 
11/19/51  NTS. 


Unde 11/29/51     NTS. 

(7)  For  Operation  Tumbler-Snapper, 
the  period  April  1, 1952  through  June  20. 
1952: 


Able 

Baker... 
Charlie.. 

Dog 

Ea»y....„ 

FOK 

George. 


04/01/52  NTS. 

04/15/52  NTS. 

04/22/52  NTS. 

05/01/52  NTS 

05/07/52  NTS. 

05/25/52  NTS. 

06/01/52  NTS. 


(8)  For  Operation  Ivy,  the  period  of 
October  29. 1952  through  December  31. 
1952: 


Mike. 
King. 


11/01/52     Enewetak. 
11/16/52    Enewetak. 


(9)  For  Operation  Upshot-Knothole, 
the  period  March  17. 1953  through  June 
20. 1953: 

Annie 03/17/53  NTS. 

Nancy 03/24/53  NTS. 

Ruth „ _ 03/31/53  NTS. 

Dixie ...„ 04/06/53  NTS. 

Ray _.. 04/11/53  NTS. 

Badger 04/18/53  NTS. 

Stmoo „ 04/25/53  NTS. 

Encore 05/06/53  NTS. 

Harry 05/19/53  NTS. 

Grable „ 05/25/53  NTS. 

Oimax. 06/04/53  NTS. 


(10)  For  Operation  Castle,  the  period 
February  27. 1954  through  May  31, 1954: 


Bravo „ 03/01/54  Bikini. 

Romeo 03/27/54  Bikini 

Kooo 04/07/54  Bikml. 

Union 04/26/54  Bikini. 

Yankee 05/05/54  Bikmi 

Nectar 06/14/54  Enewetak. 


(11)  For  Operation  Teapot,  the  period 
February  18. 1955  through  June  10, 1955: 


wasp 

02/18/55 

NTS. 

Moth „„. 

....  02/22/55 

NTS. 

Testa „ 

03/01/55 

NTS. 

Turk „.. 

-... 03/07/55 

NTS. 

Hornet «« 

._  03/12/55 

NTS. 

Bee 

:_....  03/22/55 

NTS 

Esa.... ™ 

03/23/55 

NTS. 

Apple-1...„    . 

03/29/55 

NTS. 

Wasp  Prime.. 

03/29/55 

NTS. 

Ha 

04/06/55 

NTS. 

Post 

04/09/55 

NTS 

Met 

04/15/55 

NTS. 

Apple-2 _. 

05/05/55 

NTS. 

Zucchini _. 

—  05/15/55 

NTS. 

(12)  For  Operation  Wigwam,  the 
period  May  14. 1955  through  May  15. 
1955: 
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Wigwam. 


05/14/55    Pacific 


[13]  For  Operation  Redwing,  the 
period  May  2. 1956  through  August  6. 
1956,  for  all  activities  other  than  service 
as  a  member  of  the  garrison  or 
maintenance  forces  on  the  atoll  of 
r.ncsetak  from  Aupi-st  "  'i-'^Q,  through 
Augiist  7,  1957;  the  periud  of 
atmospheric  nuclear  testing  for  service 
as  a  member  of  the  garrison  or 
maintenance  forces  on  the  atoll  of 
Enewefak  shall  run  from  May  2, 1956. 
through  August  7, 1957: 


Lacrosse -  05/05/56 

Che<okae 05/21/56 


Zuni 

Yuma... 
Erie  — 


05/2S/56 
05/28/56 
05/31/56 

Sen»ool« ~ 06/06/56 

Flathead 06/12/56 

Biacktoot 

K-ckapoo 

Osage 

inca 

Dakota 

Mohawk.- 

Acache..- 

'.a^ac    ... 

'ewa     -... 

Huron 


06/12/56 
06/14/56 
06/16/56 
06/22/56 
06/26/56 
07/03/56 
07/09/56 
07/11/56 
07/21/56 
07/22/56 


Enewetak 
Bikini. 

BAtHL 

Enewetak. 

Enewetak. 

Bikini. 

Enewetak. 

Enewetak. 

Enewetak. 

Enewetak. 

Bikini. 

Enewetek. 

Enewetak. 

BikmL 

Bikini. 

Enewetak. 


(14)  For  Operation  Plumbbob,  the 
period  May  28, 1957  through  October  22, 
1957: 


Botomann.. 

Franklin 

Laasen.. 


05/28/57 

06/02/57 

__  06/05/57 

06/18/57 


Wilson 

Pnscilla 06/24/57 

Hood 07/05/57 

Diablo 07/ 1 5/  57 

John 07/19/57 

Kepter _ 07/24/57 

Owens 07/25/57 

Stokes 08/07/57 

Snasta 08/18/57 

Dopoter _ 08y'23/57 

Franklin  Prime 08/30/57 

Smoky 08/31/57 

Galileo 09/02/57 

Wheeter 09/06/57 

LaplK8 09/08/57 

Fizeau 09/14/57 

Newton..... 09/16/57 

Whitney 09/23/57 

Charleston 09/28/57 

Morgan 10/07/57 


ms. 

NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 


Yucca. 


Cactus 

Fir 

Butternut. 

Koa 

Wahoo..- 
Holly..- 


04/28/58 
05/06/58 
05/12/58 
05/12/58 
05/13/58 
05/16/58 
05/21/58 
05/22/58 
05/26/58 
05/27/58 
05/30/58 
05/31/58 
06/03/58 
06/09/58 
06/11/58 
06/15/58 
06/15/58 
06/18/58 
06/28/53 
06/26/58 
06/29/58 
06/29/58 
07/02/58 
07/03/58 
.  07/06/58 
.  07/12/58 
.  07/14/58 
.  07/18/58 
.  07/22/S8 
.  07/23/58 

Ptfie 07/27/58 

Teak 07/31/58 


Nutmeg... 

Yeltowwood .. 

Magrwka. 

Tobacco 

Sycamore. 

Rose -. 

Umbreila- 
Mapte- 

Aspen _.. 

Walnut _ 

Linden _ 

Redwood.... 

Elder 

Oak 

Hickory 

Sequoia  — 

Cedar 

Dogwood™ 

Poplar ... 

Scaevola  ... 

Pisonia 

Jur>iper . 

dive. 


Qunice.. 
Orange. 

F-'g 


...  08/06/58 
08/11/58 

_  08/18/58 


Paofic 
Enowettfe 
Bikini. 
Enewetak. 

E/NMvotak. 

Ene«vetak. 

Bikini 

Enewetak. 

Enewetak. 

Enewetak. 

Bikini 

Enewetak. 

Enewetak. 

Bikini 

Bikini. 

Enewetak. 

Enewetak. 

Bikini. 

Enewetak. 

Enewetak. 

BIkirv. 

Enewetak. 

Bikini 

Enewetak. 

Bikini 

Enewetak. 

Enewetak. 

Bikini 

Enewetak. 

Enewetak. 

Johnston 

Isl. 
Enawetak. 
Johnston 

Isl. 
Enewetak. 


(16)  For  Operation  Argus,  the  period 
August  25. 1958  through  September  10, 
1958: 


Argus  t 08/27/58 

Argus  11 08/30/58 

Argus  111 09/06/58 


South  Atlantic. 
South  Atlantic. 
South  Atlantic 


(17)  For  Operation  Hardtack  II.  the 
period  September  19, 1958  through 
October  31. 1958; 


Eddy  09/19/58 

Mora _ 09/29/58 

Qijay 10/10/58 

Lea 10/13/58 

Hamilton 10/15/58 


(15)  For  Operation  Hardtack  I,  the 
period  April  26. 1958  through  October  31, 
1958,  for  all  activities  other  than  service 
as  a  member  of  the  garrison  or 
rr.aintenance  forces  on  the  atoll  of 
Enewetak  from  November  1, 1958, 
through  April  30, 1959;  the  period  of 
atmospheric  nuclear  testing  for  service 
as  a  member  of  the  garrison  of 
maintenance  forces  on  the  atoll  of 
Enewetak  shall  run  from  April  26, 1958. 
through  April  30. 1959: 


..  10/16/58 

.„  10/18/58 

...  10/22/58 

...  10/22/58 

„  10/22/58 

„.  10/26/58 

_.  10/26/58 

HumboWt _ 10/29/58 

Mazama ..- 10/29/58 

Santa  Fe 10/30/58 


Dona  Ana- 
Rio  Arriba  .- 

Socorro 

WrangeN 

Rushmore ... 


Sanford 

I?e  Baca  — 


NTS. 
NTS. 
NTS. 
t^S. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS, 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 


(18)  For  Operation  Dominic  L  the 
period  April  23. 1962  through  December 
31. 1962; 

Adobe 04/25/62  Chrtstmas  Isl 

Aztec 04/27/58  Chnstmas  Isl 

Arkansas 05/02/62  Christmas  Isl. 

Questa 05/04/62  Christmas  Isl. 

Frigate  Bird. -  05/06/62  Pacific. 

Yukon „ 06/08/62  Christmas  Isl. 

MesiUa 05/09/62  Chnstmes  W. 

Muskegon 05/11/62  Chnstmas  Isl 


SwofcJftsh 06/1  ^'62  Paof>c 

£r,cric 05/12/62  Christmas  Isi 

5*ar>e« 05/14/62  Christrrtas  Wi 

Chelco 05^1962  Chr.sttnas  tU 

Tanana  OS/25 '62  CHrstmas  IsL 

Nambe 06/?7'62  Chnstmas  tsl 

Alma 06/Oe.  52  Chr»s«r^-aS  1st 

Tnjckee O6/09.'62  Chistmas  Isl 

Yeso - 06.10.62  ChnsWKiS  Isl 

Hartem 06'12  62  Chrstnas  Isl 

Rinconada 06l5/'v2  Chnstmas  Isl 

[XiJca 06v  17/62  CtwTstmas  Isl 

Petit 06;i9.'62  Chnstmas  Isl 

Otowi C«i/22'62  aif'strTas  Isl- 

Bighom 06/27/62  Ovis'-ias  is! 

eiuestone 06.'30  '62  Chnstmas  Is! 

StaifOh 07/08/62  Johnston  isl 

Sunset 07/10/62  Chfstmas  Isl 

ParT*co 07/11/62  Chnstrrias  Isi 

Androscoggin 10/02/62  Johr.stor  tsi 

Bumping.. 10/06/62  Johnston  Isl 

Chama 10/18/62  Johnstoi  tsl 

Checkmate 10/1962  Johnston  Isl 

Bluegi* 10/25.52  Johf«ion  Isl 

Calamity. 10/27/62  Johnston  Isl 

Housatortic -.    10/30/62  Johnston  IsL 

Kingfeh ._ 1 1  /0 1  /62  Johnston  tsl 

Tightrope-, 1 1  /03/62  Johnston  Isl 


(19)  For  Operation  Dominic  il,  the 
period  July  7. 1962  through  August  15, 
1962; 


Little  FeBern. 
Johnie  Boy — 
SmaM  Boy- 


Little  Feller  I . 


...  C  7/0  ^,'62  NTS. 

„_  07/11/62  NTS 

...  07/14/62  Nia 

.._  07/17/62  NTS. 


(20)  For  Operation  Plowshare,  the 
period  of  Ju'y  6,  1962.  through  |uly  7. 
1962,  covering  Projoct  Sedan; 

§  79.42    Eligibility  criteria. 

To  establish  eligibility  for 
compensation  under  this  subp.rt,  a 
claimant  or  eligible  surviving 
beneficiary  must  show,  by  a 
preponderance  of  the  evidence,  that 
each  of  the  following  criteria  are 
satisfied: 

(a)  The  claimant  was  present  onsite  at 
any  time  during  a  period  of  atmospheric 
nuclear  testing; 

(b)  The  claimant  was  a  participant 
during  that  period  in  the  atmospheric 
detonation  of  a  nuclear  device;  and 

(c)  The  claimant  contracted  one  (or 
more)  of  the  specified  compensable 
diseases  listed  in  §  79.22(b1. 

§  79.43    Proof  of  participation  oftslts 
during  8  period  of  atmo^fieric  nuclear 
testing. 

(a)  Claimants  associated  with  the 
Department  of  Defense  (DoD) 
Compon.~nti  or  DoD  contractors. 

(1)  A  claimant  or  eligible  surviving 
beneficiary  who  alii^^es  th?.t  the 
claimant  wms  prcsc!.t  onsi'e  d'jnr.;>  a 
period  of  atmospheric  nuclear  testing  as 
a  member  of  the  armed  forces  or  an 
employee  or  contractor  employee  of  the 
DoD,  or  any  of  its  components  or 
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agencies,  must  submit  the  following 
information  on  the  claim  form- 

(i)  Claimant's  name; 

(ii)  Claimant's  military  service 
number 

(iii)  Claimant's  social  security  number: 

(iv)  The  site  at  which  the  claimant 
participated  in  an  atmospheric  nuclear 
test; 

(v)  The  name  or  number  of  the 
claimant's  military  organization  or  unit 
assignment  at  the  time  of  his/her 
participation  onsite; 

(vi)  The  dates  of  the  claimant's 
assignment  onsite; 

(vii)  As  full  and  complete  a 
description  as  possible  of  the  claimant's 
official  duties,  responsibilities  and 
activities  while  an  onsite  participant. 

(2)  A  claimant  or  eligible  surviving 
beneficiary  under  this  section  need  not 
submit  any  additional  documentation  of 
onsite  participation  during  an 
atmospheric  nuclear  test  at  the  time  the 
claim  is  filed:  however,  additional 
documentation  may  be  required  as  set 
forth  in  paragraph  (a)(3). 

(3)  Upon  receipt  of  a  claim  under  this 
subpart  that  contains  the  information  set 
forth  in  paragraph  (a)(1),  the  Radiation 
Exposure  Compensation  Unit  will 
forward  the  information  to  the  Defense 
Nuclear  Agency  (DNA)  of  the  DoD  and 
request  that  the  DNA  conduct  a  search 
of  its  records  for  the  purpose  of 
gathering  facts  relating  to  the  claimant's 
presence  onsite  and  participation  in  an 
atmosphenc  nuclear  test.  If  the  facts 
gathered  by  the  DNA  are  msufficient  to 
establish  the  ehgibility  criteria  in 
section  79.42  of  these  regulations,  the 
claimant  or  eligible  surviving 
beneficiary  will  be  notified  and  afforded 
the  opportunity  to  submit  military, 
government,  or  business  records  in 
accordance  with  the  procedure  set  forth 
in  §  79.52(c). 

(b)  Claimants  associated  with  AEC 
and  Department  of  Energy  (DOE) 
Com.ponents  or  Contractors  or  members 
of  the  Federal  Civil  Defense 
Administration  and  the  Office  of  Civil 


and  Defense  Mobilization. 

(1)  A  claimant  or  eligible  surviving 
beneficiary  who  alleges  that  the 
claimant  was  present  onsite  during  an 
atmosphenc  nuclear  test  as  an  employee 
of  the  AEC,  the  DOE,  or  any  of  their 
components,  agencies  or  offices,  or  as 
an  employee  of  a  contractor  of  the  AEC. 
or  DOE  or  as  a  member  of  the  P'edera! 
Civil  Defense  or  the  Office  of  Civil  and 
Defense  Mobilization  must  submit  the 
following  information  on  the  claim  form: 

(i)  Claimant's  name: 

(ii)  Claimant's  social  security  number 

(iii)  The  site  at  which  the  claimant 
participated  in  an  atmospheric  nuclear 
test: 


(iv)  The  name  or  other  identif\'ing 
information  associated  with  the 
claimant's  organization,  unit, 
assignment  or  employer  at  the  time  of 
their  participation  onsite; 

(v)  The  dates  of  the  claimant's 
assignment  onsite; 

[vi)  As  full  and  complete  a  description 
as  possible  of  the  claimant's  official 
duties,  responsibilities  and  activities 
while  an  onsite  participant. 

(2)  A  claimant  or  eligible  surviving 
beneficiary  under  this  section  need  not 
submit  any  additional  documentation  of 
presence  onsite  dunng  an  atmospheric 
nuclear  test  at  the  time  the  claim  is  filed: 
however,  additional  documentation  may 
be  required  as  set  forth  in  paragraph 
(b)(3)  of  this  section, 

(3)  Upon  receipt  of  a  claim  under  this 
subpart  that  contains  the  mfurmation  set 
forth  in  paragraph  (b)(1)  of  this  section, 
the  Radiation  Elxposure  Compensation 
Unit  will  forward  the  information  to  the 
Nevada  Field  Office  of  the  Department 
of  Energy  (DOE/NV)  and  request  that 
the  DOE  conduct  a  search  of  its  records 
for  the  purpose  of  gathering  facts 
relating  to  the  claimant's  presence 
onsite  and  participation  in  an 
atmosphenc  nuclear  test.  If  the  facts 
gathered  by  the  DOE/NV  are 
insufficient  to  establish  the  eligibility 
cntena  in  §  79,42  of  these  regulations, 
the  claimant  or  eligible  surviving 
benefician,'  will  be  notified  and  afforded 
the  opportunity  to  submit  military, 
government,  or  business  records  in 
accordance  with  the  procedure  set  forth 
in  §  79.52(c). 

§  79.44    Proof  of  medical  condition. 

Proof  of  medical  condition  under  this 
Subpart  will  be  made  m  the  same 
manner,  and  according  to  the  same 
procedures  and  limitations,  as  are  set 
forth  in  the  provisions  of  {  79.16  and 
§  -9.26. 

§  79.45     Proof  of  Initial  or  first  exposure 
after  age  20  for  ttie  condition  listed  In 
§  79.22(bX1).  or  before  age  20  for  tt>e 
condition  listed  In  §  79.22(b)<4),  or  before 
age  40  for  the  condition  listed  In 
§  79.22(b>(5).  or  before  age  30  tor  the 
condition  listed  In  §  79.22(bK7). 

(a)  Proof  of  the  claimant  s  date  of 
birth  must  be  established  in  accordance 
with  the  provisions  of  §  79, 14(a). 

(b)  Absent  any  indication  to  the 
contrar>'.  the  earliest  date  of  onsite 
participation  indicoted  on  any  records 
accepted  by  the  Radiation  Exposure 
Compensation  Unit  as  proof  of  the 
claimant's  onsite  participation  will  be 
presumed  to  be  the  date  of  initial  or  first 
exposure. 


§  79.46    Proof  of  onset  of  leukemia 
t>etween  two  and  ttiirty  years  after  first 
exposure,  and  proof  of  onset  of  a  specified 
compensable  disease  more  than  f've  year* 
after  first  exposure 

Absent  iin>  ma. cation  to  the  contrary, 
the  earliest  date  of  onsite  participation 
indicated  on  any  records  accepted  by 
the  Radiation  Exposure  Compensation 
Unit  as  proof  of  the  claimant's  onsite 
participation  will  be  presumed  to  be  the 
date  of  first  or  initial  exposure.  The  date 
of  onset  will  be  the  date  of  diagnosis  as 
indicated  on  the  medical  documentation 
accepted  by  the  Radiation  Exposure 
Compensation  Unit  as  proof  of  the 
specified  compensable  disease.  Proof  of 
the  onset  of  leukemia  shall  be 
established  in  accordance  with 
§  79.11(e). 

§  79  47     Proof  of  no  heavy  smoliiag,  nc 
heavy  driniitng,  no  heavy  coffee  dnnking 
and  no  indication  of  disease 

Proof  of  the  claimant's  smoking, 
drinking,  and  coffee  drinking,  and  the 
existence  of  an  indication  of  disease 
under  this  Subpart  must  be  established 
in  accordance  with  the  provisions  of 
S  79.27. 

Subpart  F— Procedures 

§  79.50     Attorney  General  s  Oeieflat>on  of 
authortty. 

(a)  An  Assistant  Director  within  the 
Constitutional  and  Specialized  Tort 
Staff,  Torts  Branch,  Civil  Division,  shall 
be  assigned  to  manage  the  Radiation 
Exposure  Compensation  Program  and 
issue  a  decision  on  each  claim  filed 
under  the  Act,  and  otherwise  act  on 
behalf  of  the  Attorney  General  in  all 
other  matters  relating  to  the 
administration  of  the  Program. 

(b)  The  Assistant  Attorney  General. 
Civil  Division,  or  the  official  designated 
by  him  to  act  on  his  behalf  (the  Appeals 
Officer),  shall  act  on  appeals  from  the 
Assistant  Director's  decisions. 

5  79  51     Filing  o'  claims 

(a)  All  claims  for  compensation  under 
the  Act  must  be  in  writing  and 
submitted  on  a  standard  form 
designated  by  the  Assistant  Director  for 
the  filing  of  compensation  claims. 
Except  as  specifically  provided  in  these 
regulations,  the  claimant  or  eligible 
surviving  beneficiary  must  furnish  the 
written  medical  documentation  required 
by  these  regulations  with  his/her 
standard  form.  Except  as  specifically 
provided  in  these  regulations,  the 
claimant  or  eligible  surviving 
beneficiary  must  also  provide  with  the 
standard  form  records  establishing  his/ 
her  physical  presence  in  an  affected 
area,  employment  in  an  uranium  mine, 
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or  onsite  parucipation.  m  accordance 
with  these  regulations.  The  staodard 
form  must  be  completed,  signed  under 
oath  either  by  a  person  eligible  to  file  a 
claim  under  the  Act  or  by  that  person's 
legal  guardian,  and  mailed  with 
supporting  documentation  to  the 
following  address;  Radiation  Exposure 
Compensation  Program.  U.S. 
Department  of  Justice.  P.O.  Box  146.  Ben 
Franklin  Statioa  Washington.  DC 
20044-0146. 

Copies  of  the  standard  form,  as  well  as 
the  regulations,  guidelines  and  other 
information  may  be  obtained  by 
requesting  the  document  or  publications 
from  the  Assistant  Director  at  the 
address  mdicated  above. 

(b)  A  claim  will  be  fded  after  receipt 
of  the  standard  form  with  supporting 
documentation  and  examination  for 
substantial  compliance  with  these 
regulations.  The  date  of  filing  shall  be 
recorded  by  a  stamp  on  the  face  of  the 
standard  form.  The  Assistant  Director 
shall  only  file  claims  which 
substantially  comply  with  §  79.51(a)  of 
these  regulations.  Claims  which 
substantially  fail  to  comply  with  the 
aforementioned  section  shall  be 
promptly  returned  unfiled  to  the  sender 
with  a  statement  identifying  the  reasons 
why  the  claim  does  not  comply  with  the 
regulations.  The  sender  may  return  the 
claim  to  the  Assistant  Director  after 
correcting  the  deficiencies.  For  those 
cases  that  are  filed,  the  Assistant 
Director  shall  prompdy  acknowledge 
receipt  of  the  claim  with  a  letter 
identifying  the  number  assigned  to  the 
claim,  the  date  the  claim  was  filed,  and 
the  period  within  which  the  Assistant 
Director  must  act  on  the  claim. 

[c]  The  followirg  persons  or  their  legal 
guardians  are  eligible  to  file  claims  for 
compensation  under  the  Act  in  the  order 
listed  belowr 
(1)  The  claimant; 

(2]  If  the  claimant  is  deceased,  the 
spouse  of  the  claimant; 

(3)  If  there  is  no  surviving  spouse,  a 
child  of  the  claimant 

(4)  If  there  is  no  surviving  spouse  or 
child,  a  parent  of  the  claimant; 

(5)  If  there  is  no  surviving  spouse, 
child  or  parent,  a  grandchild  of  the 
claimant;  or 

(6)  If  there  is  no  surviving  spouse, 
child,  parent  or  grandchild,  a 
grandparent  of  the  claimant. 

[d]  The  identity  of  the  claimant  must 
be  established  by  submitting  a  birth 
certificate,  or  one  of  the  documents 
identified  in  §  79.i4(a)  of  these 
regulations  when  the  person  has  no 
birth  certificate. 

(e)  The  spouse  of  a  claimant  must 
establish  his/her  eligibility  to  file  a 
claim  by  furnishing: 


(1)  His/her  birth  certificate; 

(2)  The  birth  and  death  certificates  of 
the  claimant; 

(3)  One  of  the  following  documenU  to 
establish  a  marriage  to  the  claimant; 

(i)  The  public  record  of  marriage; 

(ii)  A  certificate  of  marriage; 

(iii)  The  religious  record  of  marriage; 
or 

(iv)  A  judicial  or  other  governmental 
determinatioo  that  a  valid  marriage 
existed,  such  as  the  final  opinion  or 
order  of  a  probate  court  or  a 
determination  of  the  Social  Security 
Administration  that  the  claimant  is  the 
spouse  of  the  decedent;  and 

(4)  An  affidavit  (or  declaration  under 
oath  on  the  standard  claim  form]  stating 
that  the  spouse  was  married  to  the 
claimant  for  at  least  one  year 
immediately  prior  to  the  claimant's 
death. 

(5)  If  the  spouse  is  a  member  of  an 
Indian  Tribe,  he/she  need  not  provide 
any  of  the  documents  listed  above  at  the 
time  the  claim  Is  filed  (although  these 
records  may  later  be  required),  but 
instead  should  furnish  a  signed  release 
of  private  information  which  vnW  be 
used  by  the  Assistant  Director  to  obtain 
a  statement  of  verification  of  all  of  the 
information  listed  above  directly  from 
the  tribal  records  custodian. 

(f)  A  child  of  a  claimant  must 
establish  his/her  eligibility  to  file  a 
claim  by  furnishing: 

(1)  His/her  birth  certificate; 

(2)  The  birth  and  death  certificates  of 
the  claimant; 

(3)  One  of  the  documents  listed  in 
paragraph  (e](3]  of  this  section  to 
establish  each  marriage  to  the  claimant 
(if  applicable); 

(4)  A  death  certificate  or  divorce 
decree  for  each  spouse  of  the  claimant 
(if  applicable): 

(5)  A  death  certificate  for  each  of  the 
other  children  of  the  claimant  (if 
applicable): 

(6)  An  affidavit  (or  declaration  under 
oath  on  the  standard  claim  form)  stating 
the  following: 

(i)  That  the  claimant  was  never 
married,  or.  if  the  claimant  was  ever 
married,  the  name  of  each  spouse,  the 
date  each  marriage  began  and  ended, 
and  the  date  and  place  of  divorce  or 
death  of  the  last  spouse  of  the  claimant; 
and 

(ii)  That  the  claimant  had  no  other 
children,  or,  if  the  claimant  did  have 
other  children,  the  name  of  each  child, 
the  date  and  place  of  birth  of  each  child, 
and  the  date  and  place  of  death  or 
current  address  of  each  child;  and 

(7)  One  of  the  following: 

(i)  In  the  case  of  a  natural  child,  a 
birth  certificate  showing  that  the 
claimant  was  the  child's  parent,  or  a 


judicidi  decree  identifying  the  claimant 
as  the  child's  parent: 

(ii)  In  the  case  of  an  adapted  child,  the 
judicial  decree  of  adoption; 

(iii)  In  the  case  of  a  step  child, 
evidence  of  birth  to  the  spouse  of  the 
claimant  as  outlined  above,  and  records 
which  reriflct  that  the  step  child  lived 
with  the  claimant  ir,  a  regular  parent- 
child  relationship, 

(8)  If  the  child  is  a  member  of  an 
Indian  Tribe,  he/she  need  not  provide 
any  of  the  docusnents  listed  above  at  the 
time  the  claim  is  filed  (although  these 
records  may  later  be  required),  but 
instead  should  furnish  a  signed  release 
of  private  information  which  will  be 
used  by  the  .Assistant  Director  to  obtain 
a  statement  of  venfication  of  all  of  tne 
information  listed  above  from  the  tribal 
records  custodian. 

f«)  A  parent  of  a  claimant  mast 
establish  his/her  eligibility  to  file  a 
claim  by  furnishing: 

(1)  His/her  birth  certificate; 

(2)  The  birth  and  death  certificates  of 
the  claimant; 

(3)  One  of  the  dc-cumenls  listed  in 
paragraph  (e)(3)  of  this  section  to 
establish  each  marriage  to  the  claimant 
(if  applicable); 

(4j  A  death  certificate  or  divorce 
decree  for  each  spouse  of  the  claimant 
(if  applicable); 

(5)  A  death  certificate  for  each  child 
of  the  claimant  (if  applicable); 

(6)  A  death  certificate  for  the  other 
parent(sj  [if  applicable); 

(7)  An  affidavit  (or  declaration  under 
oath  on  the  standard  claim  form)  stating 
the  following: 

(i)  That  the  claimant  was  never 
married,  or.  if  the  claimant  was  ever 
married,  the  name  of  each  spouse,  the 
date  each  marriage  began  and  ended, 
and  the  date  and  place  of  divorce  or 
death  of  the  last  spouse  of  the  claimant; 

and 

(li)  That  the  claimant  had  no  children. 
or.  if  the  claimant  did  have  children,  the 
ra:-ne  of  each  child,  the  date  and  place 
of  birth  of  ea-h  child,  and  the  date  and 
place  of  death  of  each  child, 

(ni)  The  name  and  address,  or  date 
and  place  of  death,  of  the  other  parentis) 
of  the  claimant:  and 

(8)  One  of  the  follo-Aing  '.j  In  the  case 
of  a  natural  parent  a  birth  certificate 
showing  that  the  claimant  was  the 
parant's  child,  or  a  judici-il  decree 
identifying  the  claimant  as  the  parent's 
child; 

(li)  In  the  case  of  an  adoptive  parent. 
the  judicial  decree  of  adoption: 

(9)  If  the  parent  is  a  member  of  an 
Indian  Tribe,  he/she  need  not  pro\ide 
any  of  the  documents  listed  above  at  the 
time  the  claim  is  filed  (although  these 
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records  may  later  be  required],  but 
instead  should  furnish  a  signed  release 
of  private  information  which  will  be 
used  by  the  Assistant  Director  to  obtain 
a  statement  of  verification  of  all  of  the 
information  listed  above  from  the  tribal 
records  custodian. 

(h)  A  grandchild  of  a  claimant  must 
establish  his/her  eligibility  to  file  a 
claim  by  furnishing: 

(1)  His/her  birth  certificate; 

(2)  The  birth  ard  death  certificates  of 
the  claimant: 

{3j  One  of  the  documents  listed  in 
paragraph  [e)(3]  of  this  section  to 
establish  each  marriage  to  the  claimant 
(if  appiicablet: 

(4)  A  death  certificate  or  divorce 
decree  for  each  spouse  of  the  claimant 
(if  applicable): 

(5)  A  death  certificate  for  each  child 
of  the  claimant 

(6)  A  death  certificate  for  each  parent 
of  the  claimant; 

(7)  A  death  certificate  for  each  of  the 
other  grandchildren  of  the  claimant  (if 
applicabie>- 

(B!  An  affidavit  (or  declaration  under 
oath  on  the  standard  claim  form)  stating 
the  following: 

(i)  That  the  claimant  was  never 
married,  or,  if  the  ciaimant  was  ever 
married,  the  name  of  each  spouse,  the 
date  each  marriage  began  and  ended, 
and  the  date  and  place  of  divorce  or 
death  of  the  last  spouse  of  the  claimant 

(ii)  The  name  of  each  child,  the  date 
and  place  of  birth  of  each  child,  and  the 
date  and  place  of  death  of  each  child; 

(iii)  The  names  of  each  parent  of  the 
claimant  together  with  the  dates  and 
places  cf  death  of  each  parent;  and 

(iv)  That  the  claimant  had  no  other 
grandchildren,  or,  if  the  claimant  did 
have  other  grandchildren,  the  name  of 
each  grandcJiild,  the  date  and  place  of 
birth  of  each  grandchild,  and  the  date 
and  place  of  death  or  current  address  of 
each  child;  and 

(9;  One  of  the  following 

(i)  In  the  case  of  a  natural  grandchild, 
a  combination  of  birth  certificates 
showing  that  the  claimant  wn.s  the 
grandchild's  grandparent; 

(ill  In  the  case  of  an  adopted 
grandchild,  e  combination  of  judicial 
records  and  birth  certificates  showing 
that  the  claimant  was  the  grandchild's 
grandparent; 

(iii)  In  the  case  of  a  step  grandchild, 
evidence  of  birth  to  the  spouse  of  the 
child  of  the  claimant,  as  outlined  above, 
and  records  which  reflect  that  the  step 
child  lived  with  a  child  of  the  claimant 
in  a  regular  parent-child  relationship; 

(10)  If  the  grandchild  is  a  member  of 
an  Indian  Tribe,  he/she  need  not 
provide  any  of  the  documents  listed 
above  at  the  time  the  claim  is  filed 
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faithough  these  records  mriv  later  be 
required),  but  instead  should  furnish  i 


provide  any  of  the  documents  listed 
above  Rt  the  rime  the  claim  is  filed 
signed  release  of  private  information  (althou,sh  !h*  se  records  may  later  be 


which  will  be  used  Sy  t*-;*'  ,-\ssistant 
Director  to  obtain  a  statenient  of 
ve.nfication  of  a!!  of  the  information 
listed  above  from  the  tribal  records 
custodian. 

(i)  A  grandparent  of  the  claimant  must 
establish  his/her  eligibility  to  file  a 
claim  by  furnishing: 

(1)  His/her  birtn  certificate; 

(2)  The  birth  and  death  certificates  of 
the  claimant. 

(3)  One  of  the  documents  listed  in 
subsection  {e)(3)  above  to  establish  each 
marriage  to  the  claimant  (if  applicable); 

(4)  A  death  certificate  or  divorce 
decree  for  each  spouse  of  the  claimant 
(if  applicable); 

(5)  A  death  certificate  for  each  child 
of  the  claimant  (if  applicable); 

(6)  A  death  certificate  for  each  parent 
of  the  claimant; 

(7)  A  death  certificate  for  each 
grandchild  of  the  claimant  (if 
applicable); 

(8)  A  death  certificate  for  each  of  the 
other  grandparents  of  the  claimant  (if 
applicable); 

(9)  An  affidavit  statirig  the  following: 
(i)  That  the  claimant  was  never 

married,  or  if  the  claimant  was  ever 
married,  the  name  of  each  spouse,  the 
date  each  marriage  began  and  ended 
and  the  date  and  place  of  divorce  or 
death  of  the  last  spouse  of  the  claimant 

(ii)  That  the  claimant  had  no  children. 
or,  if  the  claimant  did  have  children,  the 
name  of  each  child,  the  date  and  place 
of  birth  of  each  child,  and  the  date  and 
place  of  death  of  each  child; 

(iii)  The  names  of  each  parent  of  the 
claimant  together  with  the  dates  and 
places  of  death  of  each  parent; 

(iv)  That  the  claimant  had  no 
grandchildren,  or.  if  the  claimant  did 
have  grandchildren,  the  name  of  each 
grandchild,  the  date  and  place  of  birth  of 
each  grandchild,  and  the  date  and  place 
of  death  of  each  grandchild;  and 

(v)  The  names  of  ali  other 
grandparents  of  the  claimant  together 
with  the  dates  and  places  of  birth  of 
each  grandparent,  and  the  dates  and 
places  of  death  of  each  other 
grandparent  or  the  current  address  of 
each  other  grandparent;  and 

(10)  One  of  the  following: 
[ij  In  the  case  of  a  natural 

grandparent,  a  com.bination  of  birth 
certificates  showing?  that  the  claimant 
was  the  .tjrandparent's  grandchild; 

(ii)  In  the  case  of  an  adoptive 
grandparent,  a  combination  of  judicial 
records  showing  that  the  claimant  was 
the  grandparent  s  grandchild; 

(11)  If  the  grandchild  is  a  member  of 
an  Indian  Tribe,  he/she  need  not 


required),  but  instead  should  furnish  a 
signed  release  of  private  information 
which  will  be  used  by  the  Assistant  = 
Director  to  obtain  a  statement  of 
verification  of  all  of  the  information 
listed  above  from  the  tribal  records 
custodian. 

(j)  A  claim  that  was  filed  and  denied 
may  be  filed  again  in  those  cases  where 
the  claimant  or  eligible  surviving 
beneficiary  obtains  documentation  he/ 
she  did  not  possess  when  the  claim  was 
previously  filed  that  establishes; 

(1)  An  injury  specified  in  the  Act. 

(2)  Residency  in  the  affected  area. 

(3)  Onsite  participation  in  a  nuclear 
test  or 

(4)  Exposure  to  a  defined  minimum 
level  of  radiation  in  a  uranium  mine  or 
mines  during  a  designated  time  period. 
However,  a  claimant  or  eligible 
surviving  beneficiary  may  not  file  a 
claim  more  than  three  times 

§79  5:     Revt«w  ano  resolution  ot  cia)m» 

(a)  Initial  review.  The  Assistant 
Director  shall  conduct  an  initial  review 
of  each  claim  that  has  been  filed  to 
determine  whether 

(1)  The  person  submitting  the  claim 
appears  to  be  an  eligible  surviving 
beneficiary,  in  those  cases  where  the 
claimant  is  deceased; 

(2)  The  medical  condition  identified  in 
the  claim  is  a  disease  specified  in  the 
Act  for  which  the  claimant  or  eligible 
surviving  beneficiary  could  recover 
compensation; 

(3)  For  claims  submitted  under 
subparts  B  and  C  of  this  part,  the  period 
or  place  of  physical  presence  set  forth  in 
the  claim  falls  within  the  designated 
time  period  or  affected  areas  identified 
in  section  79.11; 

(4)  For  claims  submitted  under 
subpart  D  of  this  part,  the  period  or 
place  of  uranium  mining  set  forth  in  the 
claim  falls  within  the  designated  time 
period  or  specified  states  identified  in 

S  79.31; 

(5)  For  daims  submitted  under 
subpart  E,  the  place  and  period  of  onsite 
participation  set  forth  in  the  claim  falls 
witihin  the  places  and  times  set  forth  in 
55  79.41(c)  and  (f). 

If  the  Assistant  Director  determines 
from  the  initial  review  that  any  one  of 
the  applicable  criteria  is  not  met,  or  that 
any  other  criteria  of  the  regulations  is 
not  met.  she  shall  so  advise  the  claimant 
or  eligible  surviving  beneficiary  in 
writing  setting  forth  the  reasons  for  his 
determination  and  provide  the  claimant 
or  eligible  surviving  beneficiary  sixty 
days  from  the  date  of  his  letter  to 
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correct  the  deficiency.  If  the  claimant  or 
eligible  surviving  beneficiary  fails  to 
adequately  correct  the  deficiency  within 
the  sixty  day  period,  the  Assistant 
Director  shall  issue  a  Decision  denying 
the  claim  without  further  review, 
(b)  Review  of  written  medical 
documentation.  If  necessary,  the 
Assistant  Director  will  examine  the 
written  medical  documentation 
submitted  in  support  of  the  claim  and 
determine  whether  it  meets  the 
requirements  of  the  regulations  and 
satisfies  the  criteria  for  eligibility 
established  by  the  Act  and  the 
regulations.  The  Assistant  Director  may, 
for  the  purposes  of  verifying  such 
eligibility,  require  the  claimant  or 
eligible  surviving  beneficiary  to  provide 
an  authorization  to  release  any  medical 
record  identified  in  these  regulations.  If 
the  Assistant  Director  determines  that 
the  documentation  does  not  meet  the 
requirements  of  the  regulations,  or  does 
not  satisfy  the  criteria  for  eligibility 
established  by  the  Act  and  the 
regulations,  he  shall  so  advise  the 
claimant  or  eligible  beneficiary  in 
writing  setting  forth  the  reasons  for  his 
determination  and  provide  the  claimant 
or  eligible  beneficiary  sixty  days  from 
the  date  of  his  letter,  or  such  greater 
period  as  he  permits,  to  furnish 
additional  written  medical 
documentation  which  meets  the 
requirements  of  the  Act  and  the 
regulations.  Where  appropriate,  the 
Assistant  Director  may  require  the 
claimant  or  eligible  beneficiary  to 
provide  an  authorization  to  release 
additional  records  as  an  alternative  to, 
or  in  addition  to,  the  claimant  furnishing 
such  additional  records.  If  the  claimant 
or  eligible  beneficiary  fails  to  provide 
sufficient  written  medical 
documentation,  or  a  valid  release  when 
requested  by  the  Assistant  Director, 
within  sixty  days,  or  the  greater  period 
approved  by  the  Assistant  Director,  then 
the  Assistant  Director  shall  issue  a 
Decision  denying  the  claim  without 
further  review. 

(c)  Review  of  the  records.  If 
necessary,  the  Assistant  Director  will 
examine  the  other  records  submitted  in 
support  of  the  claim  to  prove  those 
matters  set  forth  in  all  other  sections  of 
the  Act  and  the  regulations,  and 
determine  whether  such  records  meet 
the  requirements  of  the  regulations 
satisfy  all  other  criteria  for  eligibility 
established  by  the  statute  and  the 
regulations.  The  Assistant  Director  may, 
for  the  purposes  of  verifying  such 
eligibility,  require  the  claimant  or 
eligible  surviving  beneficiary  to  provide 
an  authorization  to  release  any  record 
identified  in  these  regulations.  If  the 


Assistant  Director  determines  that  the 
records  do  not  meet  the  requirements  of 
the  regulations,  or  does  not  satisfy  the 
criteria  for  eligibility  established  by  the 
Act  and  the  regulations,  he  shall  so 
advise  the  claimant  or  eligible  surviving 
beneficiary  in  writing  setting  forth  the 
reasons  for  his  determination  and 
provide  the  claimant  or  eligible 
surviving  beneficiary  sixty  days  from 
the  date  of  this  letter,  or  such  greater 
period  as  he  permits,  to  furnish 
additional  records  which  meet  the 
requirements  of  the  Act  and  the 
regulations.  Where  appropriate,  the 
Assistant  Director  may  require  the 
claimant  or  eligible  surviving 
beneficiary  to  provide  an  authorization 
to  release  additional  records  as  an 
alternative  to,  or  in  addition  to.  the 
claimant  or  eligible  beneficiary 
furnishing  such  additional  records.  If  the 
claimant  or  eligible  beneficiary  fails  to 
provide  sufficient  records,  or  a  valid 
release  when  requested  by  the  Assistant 
Director,  within  sixty  days,  or  the 
greater  period  approved  by  the 
Assistant  Director,  then  the  Assistant 
Director  shall  issue  a  Decision  denying 
the  claim  without  further  review. 

(d)  Decision.  The  Assistant  Director 
shall  review  each  claim  and  issue  a 
written  decision  on  each  claim  within 
twelve  months  of  the  date  the  claim  was 
filed.  Any  decision  denying  a  claim  shall 
set  forth  reasons  for  denial  and  also 
indicate  that  the  decision  of  the 
Assistant  Director  may  be  appealed  to 
the  Assistant  Attorney  General.  Civil 
Division,  in  writing  within  sixty  days 
from  the  date  of  the  decision,  or  such 
greater  period  as  may  be  permitted  by 
the  Assistant  Director,  and  identify  the 
address  to  written  appeal  should  be 
sent. 

§  79.53    Appeals  procedures. 

(a)  An  appeal  must  be  in  writing,  and 
must  be  received  by  the  Radiation 
Exposure  Compensation  Unit  within 
sixty  days  of  the  date  of  the  decision 
denying  the  claim.  Appeals  must  be  sent 
to  the  following  address:  Radiation 
Exposure  Compensation  Program. 
Appeal  of  Decision.  U.S.  Department  of 
Justice.  P.O.  Box  146,  Ben  Franklin 
Station,  Washington,  DC  20044-0146. 

(b)  The  claimant  or  eligible  surviving 
beneficiary  may  set  forth  in  the  appeal 
the  reason  why  he/she  believes  that  the 
decision  of  the  Assistant  Director  is 
incorrect,  but  may  not  submit  new 
written  medical  documentation  or  other 
records  to  the  Assistant  Attorney 
General  that  were  not  provided  to  the 
Assistant  Director  before  he  issued  his 
decision. 

(c)  Upon  receipt  of  an  appeal,  the 
Radiation  Exposure  Compensation  Unit 


shall  forward  the  appeal,  the  decision, 
the  claim  and  all  supporting 
documentation  to  the  Assistant 
Attorney  General,  of  the  Appeals 
Officer  if  one  is  designated,  for  action 
on  the  appeal.  If  the  claim  was  not 
received  within  the  sixty  day  period,  the 
appeal  may  be  denied  without  further 
review. 

(d)  The  Assistant  Attorney  General  or 
Appeals  Officer  shall  review  the  appeal 
and  other  information  forwarded  by  the 
Unit.  After  such  review,  the  Assistant 
Attorney  General  or  Appeals  Officer 
shall  issue  a  Memorandum  which  shall 
either  affirm  or  reverse  the  Assistant 
Director's  decision,  or  when  appropriate, 
remand  the  claim  to  the  Assistant 
Director  for  further  action,  and  shall 
include  a  statement  of  the  reasons  for 
such  reversal,  affirmance,  or  remand. 
The  Memorandum  and  all  papers 
relating  to  the  claim  shall  be  returned  to 
the  Radiation  Exposure  Compensation 
Unit  which  shall  promptly  inform  the 
claimant  or  eligible  surviving 
beneficiary  of  the  action  of  the  Assistant 
Attorney  General  or  Appeals  Officer.  A 
Memorandum  affirming  or  reversing  the 
Assistant  Director's  decision  shall  be 
deemed  to  be  the  final  action  of  the 
Department  of  Justice  on  the  claim. 

§  79.54     Attorneys 

(a)  A  claimant  or  eligible  beneficiary 
need  not  be  represented  by  an  attorney 
to  file  a  claim  under  the  Act  or  receive 
payment  under  the  Program.  To  the 
extent  permitted  by  the  resources 
available  to  administer  the  Program,  the 
Assistant  Director  may  provide 
assistance  through  the  Radiation 
Exposure  Compensation  Unit  to  all 
persons  who  file  claims  for 
compensation  under  the  Act,  or  may 
establish  a  priority  of  assistance. 

(b)  If  the  claimant  or  eligible  sur\'iving 
beneficiary  desires  to  be  represented, 
then  the  attorney  selected  by  the 
claimant  or  eligible  surviving 
beneficiary  shall  file  with  the  Assistant 
Director  a  written  statement  that  he/she 
is  a  member  in  good  standing  of  the  bar 
of  the  highest  court  of  a  state,  and  is 

*  authorized  to  represent  the  particular 
person  on  whose  behalf  he/she  acts. 

(c)  The  total  compensation  payable  to 
the  attorney  by  the  claimant  or  eligible 
surviving  beneficiary  may  not  exceed 
ten  percent  of  the  amount  of  the 
payment  to  that  person. 

§  79.55    Procedures  tor  payment  of  claims. 

(a)  Payment  shall  be  made  to  the 
claimant,  or  to  the  legal  guardian  of  the 
claimant,  unless  the  claimant  is 
deceased  at  the  time  of  the  payment.  In 
cases  involving  a  claimant  who  is 
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deceased,  payment  shall  be  made  to  an 
eligible  surviving  beneficiary,  or  to  the 
legal  guardian  acting  on  behalf  of  the 
eligible  surviving  beneficiary,  in 
accordance  with  the  terms  and 
conditions  specified  in  section  6(c)(4)(A) 
of  the  Act, 

(b)  !n  cases  involving  the  approval  of 
d  claim,  the  Assistant  Director  shall  take 
all  necessary-  and  appropriate  steps  to 
determ.ine  the  correct  amount  of  any 
offset  to  be  made  to  the  amount 
awarded  under  the  Act,  and  to  verify  the 
identity  of  the  claimant  or  the  existence 
of  eligible  surviving  beneficiaries  who 
are  entitled  by  the  Act  to  receive  the 
payment  the  claimant  would  have 
received.  The  Assistant  Director  may 
conduct  any  investigation,  require  any 
claimant  or  eligible  surviving 
beneficiary  to  provide  or  execute  any 
affidavit,  record,  or  document,  or 
authorize  the  release  of  any  information 
as  the  Assistant  Director  deems 
necessary  to  ensure  that  the 
compensation  payment  is  made  in  the 
correct  amount  and  to  the  correct 
person(sj.  If  the  claim^int  or  eligible 
surviving  beneficiary  fails  or  refuses  to 
execute  an  affidavit  or  release  of 
information,  or  provide  a  record  or 
document  requested,  or  fails  to  provide 
access  to  information,  such  failure  or 
refusal  may  be  deemed  to  be  a  rejection 
of  the  payment,  unless  the  claimant  or 
eligible  surviving  beneficiary  of  the 
claimant  does  no!  have  and  cannot 
obtain  the  legal  authority  to  provide, 
release,  or  authorize  access  to  the 
required  information,  records,  or 
documents. 

(c)  Prior  to  authorizing  pajinent,  the 
Assistant  Director  shall  require  the 
claimant  or  each  eligible  surviving 
beneficiary  of  a  claim  filed  under 
subparts  B,  C,  or  D  of  these  regulations 
to  execute  and  provide  an  affidavit  (or 
declaration  under  oath  on  the  standard 
claim  form.)  setting  forth  the  amount  of 
any  payment  made  pursuant  to  a  final 
award  or  settlement  a  claim  (other 
than  a  claim  for  worker's 
com.pensation).  against  any  person,  that 
is  based  on  injuries  incurred  by  the 
claimant  for  which  his/her  claim  under 
the  Radiation  Exposure  Compensation 
Act  was  submitted.  For  purposes  of  this 
subsection,  a  "claim"  includes,  but  is  not 
limited  to,  any  request  or  demand  for 
money  made  or  sought  in  a  civil  action, 
or  made  or  sought  in  anticipation  of  the 
filing  of  a  civil  action,  but  shall  not 
include  requests  or  demands  made 
pursuant  to  a  life  insurance  or  health 
insurance  contract.  If  any  such  award  o.r 
settlement  payment  was  made,  the 
Assistant  Director  shall  subtract  the 
sum.  of  such  award  or  settlement 


payments  from  the  payment  to  be  made 
under  the  Act. 

(d]  In  the  case  of  a  claim  filed  under 
subpart  E  of  this  part,  the  Assistant 
Director  shall  require  Lhe  claimant  or 
each  eligible  surviving  beneficiary  to 
f  vecute  and  provide  an  affidavit  (or 
declaration  under  oath  on  the  standard 
claim  form)  setting  forth  the  amount  of 
any  payinent  made  pursuant  to  a  final 
award  or  settlement  on  a  claim  against 
.^ny  person,  or  any  payment  by  the 
Federal  Government  that  is  based  on 
injuries  incurred  by  the  claimant  for 
which  his/her  claim  under  the  Radiation 
Exposure  Compensation  Act  was 
submitted.  For  purposes  of  this 
subsection,  a  "claim"  includes,  but  is  not 
limited  to,  any  request  or  demand  for 
money  made  or  sought  in  a  civil  action, 
or  made  or  sought  in  anticipation  of  a 
civil  action,  but  shall  not  include 
requests  or  demands  made  pursuant  to  a 
life  or  health  insurance  contract. 

(1 )  Payments  by  the  Federal 
Government  shall  include: 

(i)  Any  disability  payments  of 
compensation  benefits  paid  to  the 
claimant  and  his/her  dependents  while 
the  claimant  is  alive:  and 

(ii)  Any  Social  Security  payments  of 
Dependency  and  Indemnity 
Compensation  payments  made  to 
survivors  due  to  death  related  to  the 
illness  for  which  the  claim  under  the  Act 
is  submitted. 

(2)  Payments  by  the  Federal 
Government  shall  not  include: 

(i)  Active  duty  pay,  retired  pay, 
retainer  pay.  or  payments  under  the 
Survivor  Benefits  Plan; 

(ii)  Death  gratuity; 

(iii)  SGLI,  VGU,  or  mortgage,  life  or 
health  insurance  payments; 

(iv)  Burial  benefits  or  reimbursement 
for  burial  expenses; 

(v)  Loans  or  loan  guarantees; 

(vi)  Education  benefits  and  payments; 

(vii)  Vocational  rehabilitation  benefits 
and  payments; 

(viii)  Medical,  hospital  and  dental 
benefits;  or 

(ix)  Commissary  and  PX  privileges. 

(3)  If  any  such  award,  settlement  or 
Federal  payment  was  made,  the 
Assistant  Director  shall  calculate  the 
actuarial  present  value  of  such 
payments,  and  subtract  the  actuarial 
present  value  from  the  payment  to  be 
made  under  the  Act.  The  actuarial 
present  value  shall  be  calculated  using 
the  worksheet  attached  as  appendix  C 
of  this  part  in  the  following  manner 

(i)  Step  1.  Enter  the  sum  of  the  past 
payments  received  in  each  year  m  the 
appropriate  rows  in  column  (2), 
Additional  rows  will  be  added  as 
needed  to  calculate  present  value  of 


payments  received  in  the  years  prior  to 
1960  and  after  1990. 

(ii)  Step  2  Enter  the  present  CPI-U  (to 
be  obtained  n;  ?:  !;ily  from  the  Bureau  of 
Labor  Statistics.  Department  of  Labor) 
in  column  (3), 

(iii)  Step  3.  Enter  the  CPI  (Major 
Expenditure  Classes— All  Items)  for 
each  year  in  which  payments  were 
received  in  the  appropriate  row  in 
column  (4).  (These  measures  are 
provided  for  1960  through  1990.  The 
measures  for  subsequent  years  will  be 
obtained  from  the  Bureau  of  Labor 
Statistics.) 

(iv)  Step  4.  For  each  row,  multiply  the 
amount  in  column  (2)  by  the 
corresponding  infiator  (column  (3) 
divided  by  column  (4))  and  enter  the 
product  in  column  (5). 

(v)  Step  5.  Add  the  products  in  column 
(5)  and  enter  the  sum  on  the  line 
labelled  "Total  of  column  (5)  equals 
actuarial  present  value  of  past 
payments." 

(vi)  Step  6.  Subtract  the  total  in  Step  5 
fi"om  the  statutory  payment  of  $75,000 
and  enter  the  remainder  on  the  line 
labelled  "Net  Qaim  Owed  To 
Claimant." 

(e)  When  the  Assistant  Director  has 
verified  the  identity  of  the  claimant  or 
each  eligible  surviving  beneficiary  who 
is  entitled  to  the  compensation  payment, 
or  to  a  share  of  the  compensation 
payment,  and  determined  the  correct 
amount  of  the  payment  or  the  share  of 
the  payment,  he  shall  notify  the 
claimant  or  each  eligible  surviving 
beneficiary,  or  his/her  legal  guardian, 
and  require  such  personfs)  to  sign  an 
Acceptance  of  Payment  Form.  Such  form 
shall  be  signed  and  returned  within 
sixty  days  of  the  date  of  the  form  or 
such  greater  period  as  may  be  allowed 
by  the  Assistant  Director.  Failure  to 
return  the  signed  form  within  the 
required  time  may  be  deemed  to  be  a 
rejection  of  the  pajTnent.  Signing  and 
returning  the  form  within  the  required 
time  shall  constitute  acceptance  of  the 
payment,  unless  the  individual  who  has 
signed  the  form  dies  prior  to  receiving 
the  actual  payment,  in  which  case  the 
person  who  possesses  the  payment  shall 
return  it  to  the  Assistant  Director  for 
redetermination  of  the  correct 
disbursement  of  the  payment, 

(f)  Rejected  compensation  payments. 
or  shares  of  compensation  payments, 
shall  not  be  distributed  fo  other  eligible 
surviving  beneficiaries,  but  shall  be 
returned  to  the  Trust  Fund  for  use  in 
paying  other  claims, 

(g)  Upon  receipt  of  the  Acceptance  of 
Payment  Form,  the  Assistant  Director 
and  the  Director  or  Deputy  Director  of 
the  Constitutional  and  Specialized  Tort 
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Federal  Resis 


ter   '  V-'    S"    No.  70  /  Friday.  April  10,   1992  ,'   Rules  and  Regulations 


19  92 


UMI 


Sciff^  Torts  Branch,  Civil  Division,  shall 
authorize  the  appropriate  authorities  to 
[5sue  a  check  to  the  claimant  or  each 
surviving  eligible  beneficiary  who  has 
accepted  payment  out  of  the  funds 
appropriated  for  this  purpose, 
(h)  Multiple  paj-ments: 


(1)  No  claimant  may  receive  payment 
under  more  than  one  Subpart  of  these 
regulations  for  illnesses  he/she 
contracted.  In  addition  to  one  payment 
for  his/her  illnesses,  he/she  may  also 
receive  one  payment  for  each  claimant 


for  whom  he/she  qualifies  us  an  eligible 
surviving  beneficiar>-. 

(2)  An  eligible  surviving  beneficiary, 
who  is  not  also  a  claimant,  may  receive 
one  payment  for  each  claimant  for 
whom  he/she  qualifies  as  an  eligible 
surviving  beneficiary. 


Appendix  A  to  Part  79— Pulmonary  Functio 


n  Tab! 


Tab.-£  '..  MALES  FVC— 75  Percent  of  Predicted;  Knudson  1983 


Ages  35  to  53 

HeigM 

35 

37 

39 

41 

43 

45 

47 

49 

51 

53 

t;f  0                              

1.64 

1.72 

1.80 

1.88 

1.96 

2.04 

2.12 

2.20 

2.28 

2.36 

2.44 

2.52 

2.60 

2.68 

2.76 

^84 

2.92 

3.00 

3.08 

3.16 

3.24 

3.32 

3.40 

3.48 

3.56 

3.64 

3.73 

3.81 

3.89 

3.97 

4.05 

4.13 

4.21 

4.29 

4.37 

4.45 

4.53 

4.61 

4.69 

4.77 

4.85 

4.93 

5.01 

5.09 

5.17 

5.25 

5.33 

5.41 

5.49 

5.57 

5.65 

5.74 

5.82 

5.90 

5.98 

6.06 

6.14 

6.22 

6.30 

1.59 

1.67 

1.75 

1.83 

1.91 

1.99 

2.07 

2.15 

2.23 

2.31 

2.39 

2.47 

2.56 

2.64 

2.72 

2.80 

^86 

2.96 

3.04 

3.12 

3.20 

3.28 

3.36 

3.44 

3.52 

3.60 

368 

3.76 

3.84 

3.92 

4.00 

4.08 

4.16 

4.24 

4.32 

4.40 

4.48 

4.56 

4.65 

4.73 

4.81 

4.89 

4.97 

5.05 

5.13 

5.21 

5.29 

5.37 

5.45 

5.53 

5.61 

5.69 

5.77 

5.85 

5.93 

6.01 

6.09 

6.17 

6.26 

1.55 

1,63 

1.71 

1.79 

1.87 

1.95 

2.03 

2.11 

2.19 

2.27 

2.35 

2.43 

2.51 

2.59 

2.67 

2.75 

2.83 

2.91 

2.99 

3.07 

3.15 

3.23 

3.31 

3.39 

3.48 

356 

3.64 

3.72 

3.80 

3.88 

3.96 

4.04 

4.12 

4.20 

4.28 

4.36 

4.44 

4.52 

4.60 

4.68 

4.76 

484 

4.92 

5.00 

5.06 

5.16 

5.24 

5.32 

5.40 

5.48 

5.57 

5.65 

5.73 

5.81 

5.89 

5,97 

6.05 

6.13 

6.21 

1.50 

1.58 

1.66 

1.74 

1.82 

1.90 

1.98 

2.06 

2.14 

2.22 

2.31 

2.39 

2.47 

2,55 

2.63 

2.71 

2.79 

2.87 

2.95 

3,03 

3,11 

3.19 

3.27 

3.35 

3.43 

3.51 

3.59 

3.67 

3.75 

3.83 

3.91 

3.99 

4.07 

4.15 

4.23 

4.31 

4.40 

4.46 

4.56 

4.64 

4.72 

4.80 

4.68 

4.96 

5.04 

5,12 

5.20 

5.28 

5.36 

5.44 

5.52 

5.60 

5.68 

5.76 

5.84 

5.92 

6.00 

6.08 

6.16 

1.46 

1,54 

1,62 

1.70 

1.78 

1.86 

1.94 

2.02 

2.10 

2.18 

2.26 

2.34 

2.42 

2.50 

2.58 

2.66 

2.74 

2.82 

2.90 

2.98 

3.06 

3.14 

3.22 

3.31 

3.39 

3.47 

3.55 

3.63 

3.71 

3.79 

3.87 

3.95 

403 

4.11 

4.19 

4.27 

4.35 

4.43 

4.51 

4.59 

4.67 

4.75 

4,83 

4.91 

4.99 

5.07 

5.15 

5.23 

5.32 

5.40 

5.48 

5.56 

5.64 

5.72 

5.80 

5.88 

5.96 

6.04 

6.12 

1.41 

1,49 

1,57 

1.65 

1,73 

1,81 

1.89 

1.97 

2.05 

2.14 

2.22 

2.30 

2.38 

2.46 

2.54 

2.62 

2.70 

2.78 

2.86 

294 

3.02 

3.10 

3.18 

3.26 

3.34 

3.42 

3,50 

3.58 

3,66 

3.74 

3.82 

3.90 

3.98 

4.06 

4.14 

4.23 

4.31 

4.39 

4.47 

4.55 

4.63 

4.71 

4.79 

4.87 

4.95 

5.03 

5.11 

5.19 

5.27 

5.35 

5.43 

5.51 

5.59 

5.67 

5.75 

583 

5.91 

5.99 

6.07 

1.37 
1.45 
1.53 
f61 
1,69 
1.77 
1,85 
1,93 
2.01 
2.09 
2.17 
2.25 
2.33 
2,41 
2,49 
2.57 
2.65 
273 

r  *^ ' 

2  9" 
306 
3.14 
3.22 
3.30 

3  38 
3  ^6 
3.54 
3.62 
3.70 
3.78 
3.86 
394 
4.02 
4.10 
4.18 
4.26 
4.34 
4.42 
4.50 
4.58 
4.66 
4.74 
4.82 
4.90 
4.98 
5.06 
5.15 
5.23 
5.31 
539 
5  i7 
5  55 
5.63 
571 

5  "9 

6  87 
595 
6.03 

1.32 

1.40 

1.48 

1.56 

1.64 

1.72 

180 

1.89 

1.97 

2,05 

2.13 

2.21 

2.29 

2.37 

2.45 

2.53 

2.61 

2.69 

2  77 

285 

293 

301 

3.09 

3.17 

3.25 

3.33 

341 

3.49 

3.57 

3.65 

3.73 

3.81 

3.89 

398 

406 

4.14 

4.22 

4.30 

4.38 

4  46 

4  54 
4.62 
4.70 
4.78 
4.86 
4.94 
5.02 
5.10 
5.18 
5.26 
5.34 

5  42 
5  50 

i           5.58 
1           5,66 
5  74 
582 
5.90 
5^98 
1          ,_  .... 

1.28 

1.36 

1.44 

1.52 

1.60 

1.68 

1.76 

1.84 

1.92 

2.00 

2.08 

2.16 

2.24 

2.32 

240 

2,48 

2.56 

2.64 

2,72 

2.81 

2.89 

2.97 

3.05 

3.13 

3.21 

3.29 

3.37 

3.45 

3.53 

361 

3.69 

3.77 

3.85 

393 

4.01 
4.09 
4.17 
4.25 
4.33 
441 
449 
457 
4.65 
4.73 
4.81 
4.90 
4.96 
5.06 
5.14 
5.22 
530 
538 
5  46 
5.54 
562 
5  70 
578 
586 
!             5.94 

1.23 
1.31 

56  5                                             :... 

57  0                                     „     

1.39 

r7  5                       

1.47 

;^^ " - 

5d  5            

1.55 
163 

172 

=;9  0                   

tj  5                         

1  80 
1.68 

%ij  0                               

so  5                              

1  96 

B  '  Q                                        „     

2.04 

61  5 

62  0                             

2.12 
2.20 

62  5 

eoO - 

€  3  5 

2,28 

236 
2.44 
2.52 

54  5                                     

2.60 

66.0 -...- 

S5  5                       

2,68 
2.76 

se  0                     

284 

«6  5     

2.92 

67  0...„ „...- 

^  0                     

3,00 
3.08 

316 

^a  5 - 

69  0 _ 

69.5 ^ 

70.0 ;. 

70  5                             

324 
332 
340 

3  48 
356 

71.0 

71 5          

364 
373 

72.0 » 

73  0                         

3.81 
3.89 
3  97 

73  5                         „„ 

4.05 

74.0 

^4  5                                 

4.13 
4.21 

'5.0 

75.5 

76  0             

429 

4.37 
i             445 

76.5 

77  0                                         

'            4.53 
461 

77  5 

78.0 

78.5 „ 

79  0 

79  5                          

469 
4.77 

4.85 
493 
5.01 

80.0 

SO  5                                   

509 

5  17 

810 

315                                  

5  25 

5  33 

8  3  :      „ „ 

541 
j              5  49 

1               A  ^  7 

566 
5  ^3 

W  5        

t  62 

es ::      

1             -  ~  - 
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Table  la:  Males  FVC— 75  Percent  of  Pre  d  c^ed;  Knudson  1983 


S60.. 
56.5.. 
57.0.. 
57.5.. 
S8  0.. 
?9,5.. 
59.0.. 
59.5.. 
60.0.. 
60.5.. 
61.0.. 
61.5... 
62.0... 
62.5.. 
63.0... 
635... 

64  0... 
Si  5... 

65  0... 
65.5... 
660... 

66  5  ., 
67.0... 
67.5... 
68.0... 
68.5... 
69.0... 
69.5... 
70.0... 
70.5... 
71.0... 
71.5... 
72.0... 
72.5... 
73.0..., 
73.5..., 
74.0..., 
74.5..., 
75.0.... 
75.5.... 
760.... 
76.5.... 
77.0.... 
77.5.... 
78.0.... 
785.._ 
79.0.... 
795.... 
800... 
80.5.... 
81,0.... 
81.5.... 
82.0.... 
825.... 
83  0... 
83.5.... 

84.0 

64.5...., 
850 


^e.g":-. 


55 


1.19 

1.27 

1.35 

1.43 

1.51 

1.59 

1.67 

1.75 

1.83 

1.91 

1.99 

2.07 

2.15 

2.23 

2.31 

2.39 

2.47 

2.55 

2.64 

^.72 

2.80 

2.88 

2.96 

3.04 

3.12 

3.20 

3.28 

3.36 

3.44 

3.52 

3.60 

3.68 

3.76 

3.64 

3.92 

4.00 

4.08 

4.16 

4.24 

4.32 

4.40 

4.48 

4.56 

4.65 

4.73 

4.81 

4.89 

4.97 

5.05 

5.13 

5.21 

5.29 

5.37 

5.45 

5.53 

5.61 

5.69 

5.77 

5.85 


Ages  55  to  75 


57 


1.14 
1.22 

1.30 

1.38 

1.47 

1.55 

1.63 

1.71 

1.79 

1.87 

1.95 

2.03 

2.11 

2.19 

2.27 

2.35 

2.43 

2.51 

2.59 

2.67 

2.75 

2.83 

2.91 

2.99 

3.07 

3.15 

3.23 

3.31 

3.39 

3.47 

3.56 

3.64 

3.72 

3.80 

3.88 

3.96 

4.04 

4.12 

4.20 

458 

4.36 

4.44 

4.52 

4.60 

4.68 

4.76 

4.84 

492 

5.00 

5,08 

5.16 

5.24 

5.32 

5.40 

5.48 

5.56 

5.65 

5.73 

5.81 


59 


_L 


1.10 

1.18 

1.26 

1.34 

1.42 

1.50 

1.56 

1.66 

1.74 

1.82 

1.90 

1.98 

2.06 

2.14 

2.22 

2.30 

2.39 

2.47 

255 

2.63 

2.71 

2.79 

287 

2.95 

3.03 

3.11 

3.19 

3.27 

3.35 

3.43 

3.51 

3.59 

3.67 

3.75 

3.83 

3.91 

3.99 

4.07 

4.15 

4.23 

4.31 

4.39 

4.48 

456 

4.64 

4.72 

4.80 

488 

4.96 

5.04 

5,12 

5.20 

5.28 

5.36 

5.44 

5.52 

5.60 

5.68 

5.76 


61 


1.05 

1.13 

1.21 

1.30 

1.38 

1.48 

1.54 

1.62 

1.70 

1.78 

1.86 

1.94 

202 

2.10 

2.18 

2.26 

234 

242 

2.50 

2.58 

2.66 

2.74 

282 

2.90 

2.98 

3.06 

3.14 

3.22 

3.31 

3.39 

3.47 

3.55 

3.63 

3.71 

3.79 

3.87 

395 

4.03 

4.11 

4.19 

4.27 

4.35 

4.43 

4.51 

4.59 

4,67 

4,75 

4,83 

4,91 

499 

5,07 

5,15 

5.23 

5.31 

5.40 

5.48 

5.56 

5.64 

5.72 


63 


1.01 

1.09 

1.17 

1.25 

1.33 

1.41 

1.49 

1.57 

1.65 

1.73 

1.81 

1.89 

1.97 

2.05 

2.13 

222 

2.30 

2.38 

2.46 

254 

2,62 

270 

2,78 

2,86 

2.94 

3.02 

3.10 

3.18 

3,26 

334 

3,42 

3,50 

3,58 

366 

3,74 

3,82 

3,90 

3,98 

406 

4.14 

4.23 

4.31 

4.39 

4.47 

4.55 

463 

4,71 

479 

4.87 

4.95 

5,03 

5,11 

5.19 

527 

5.35 

5.43 

5.51 

5,59 

5,67 


65 


0,96 

1.05 

1  13 

1.21 

1.29 

1.37 

1.45 

1.53 

1.61 

1.69 

1.77 

1.85 

193 

2.01 

2.09 

2.17 

2.25 

233 

2.41 

249 

2.57 

2.65 

2.73 

2.61 

2.89 

2,97 

3,05 

3,14 

3.22 

3.30 

338 

3,46 

354 

362 

3,70 

378 

366 

394 

4,02 

4,10 

418 

4.26 

4.34 

4.42 

450 

4.58 

466 

4.74 

4.82 

4.90 

4.98 

5.06 

5,15 

5.23 

5.31 

5.39 

5,47 

5,55 

5,63 


67 


0,92 

1.00 

1.08 

1  16 

1.24 

132 

1,40 

1.48 

1.56 

1.64 

172 

1.80 

1  88 

1.97 

2.05 

213 

2,21 

2,29 

2,37 

2,45 

2.53 

2,61 

269 

2.77 

2.85 

2.93 

3.01 

3.09 

317 

3.25 

3.33 

3.41 

349 

3.57 

3,65 

373 

381 

3,89 

397 

4,06 

4,14 

4,22 

4,30 

4,38 

446 

454 

4  62 

4.70 

478 

486 

4.94 

5.02 

510 

5.18 

5.26 

5.34 

542 

5,50 

5,56 


69 


088 

0.96 

1.04 

1.12 

1.20 

1.28 

136 

1.44 

1,52 

1,60 

1,68 

1,76 

184 

1,92 

2,00 

2,08 

216 

2,24 

2.32 

2.40 

2.48 

2.56 

264 

2,72 

2,80 

2.89 

2.97 

3.05 

3.13 

3.21 

3,29 

3,37 

345 

3,53 

3,61 

369 

3,77 

3,85 

3,93 

4,01 

4.09 

4.17 

4.25 

4.33 

4.41 

4.49 

4.57 

4.65 

4,73 

4,81 

4,89 

4.98 

5,06 

5,14 

5.22 

5.30 

5.38 

5,46 

554 


71 


083 

091 

0,99 

1,07 

1,15 

1,23 

1,31 

1,39 

1,47 

1,55 

163 

1  71 

1,80 

1  88 

1,96 

2,04 

212 

220 

2.28 

2.36 

2.44 

252 

2.60 

2.68 

276 

2.84 

2.92 

300 

3.08 

3.16 

324 

3.32 

340 

348 

356 

364 

3.72 

381 

389 

3.97 

4.05 

413 

4.21 

4.29 

4,37 

4,45 

4,53 

4,61 

4,69 

4,77 

485 

4,93 

5,01 

509 

5.17 

5.25 

533 

5.41 

549 


73 


0  79 
087 
095 
1.03 

1  11 
1.19 
1.27 
1.35 
1.43 
1.51 
1.59 
1.67 
1  75 
1.83 
1.91 
1.99 
2.07 
2.15 
2.23 
231 
239 

247 

255 

263 

272 

280 

288 

296 

3.04 

312 

3.20 

3.28 

3.36 

344 

352 

360 

3.68 

376 

384 

392 

4.00 

408 

4.16 

4.24 

432 

4.40 

448 

456 

464 

473 

481 

489 

4,97 

5,05 

5,13 

5.21 

5.29 

537 

5.45 


75 


074 

0.82 

0.90 

0.96 

106 

1  14 

1.22 

1.30 

1.38 

146 

1.55 

1.63 

171 

1.79 

1.87 

195 

203 

211 

219 

2.27 

2.35 

2.43 

2.51 

259 

267 

275 

283 

2.91 

2.99 

3.07 

3.15 

3.23 

3.31 

339 

3.47 

3.55 

3.64 

372 

3.80 

388 

396 

4.04 

4,12 

4.20 

428 

436 

444 

4,52 

4,60 

468 

4,76 

464 

492 

500 

508 

516 

5,24 

5.32 

5.40 


AB. 


A..£S 


^-'fBCs 


redicted;  Knudson  1983 


Height 

Ages  35  to  53 

35 

37 

39 

41 

43 

45 

47 

49 

51 

53 

56  0 _ 

56  5 

57  0 „ 

1.44 
1.51 
1.57 
1.63 
1.70 
1.76 
1.82 
1.69 
1.95 
2.01 

1.40 
1.46 
1.S2 
1.59 
1.65 
1.71 
1.78 
1.84 
1.90 
1.97 

1.35 
1.42 
1.48 
1.54 
1.61 
1.67 
1.73 
1.80 
1.86 
1.92 

1.31 
1.37 
1.44 
1.50 
1.56 
1.63 
169 
1.75 
1.82 
188 

1.27 
1.33 
1.39 
1.46 
1.52 
1.58 
1.65 
1.71 
1.77 

1.22 
1.29 
1.35 
1.41 
1.48 
1.54 
1.60 
1.67 
1.73 

1.18 
1.24 
1.31 
1.37 
1.43 
1,50 
1.56 
1.62 
1.69 
1.75 

1.14 
1.20 
1.26 
1.33 
1.39 
1,45 
1,52 
1,56 
1,64 
1,71 

1.09 
1.15 
1.22 

1.28 
1.34 
1.41 
1.47 
1.53 
1.60 
166 

1.05 
1.11 

57  5 

1.17 

58  0 „„.. 

58.5 

1.24 
1.30 

59.0 ..._ 

59  5 _ 

60,0 

1.36 
1.43 
1.49 

60,5 

1.55 

1  62 

12456 
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Table  2:  Males  FEVI— 75  Percent  of  Predicted;  k- 


v-ON  ^9°3— Cont:nued 


Ages  35  to  53 

Height 

36 

37 

39 

41 

43 

45 

47 

49 

51 

53 

51  0                _       . - - 

2.08 

2.14 

2.20 

2.27 

2.33 

2.39 

2.46 

2.52 

2.58 

2.65 

2.71 

2.77 

2.84 

2.90 

2.96 

3.03 

3.09 

3.15 

3.22 

3.28 

3.34 

3.41 

3.47 

3.53 

3.60 

3.66 

3.72 

3.79 

3.85 

3.91 

3.98 

4.04 

4.10 

4.17 

4.23 

4.29 

4.36 

4.42 

448 

4.55 

4.61 

4.67 

4.74 

4.80 

4.86 

4.93 

499 

5.05 

5.12 

203 

209 

2.16 

2.22 

2.28 

2.35 

2.41 

2.47 

2.54 

2.60 

266 

2.73 

2.79 

2.85 

2.92 

2.98 

3.04 

3.11 

3.17 

3.23 

330 

3.36 

3.42 

349 

3.55 

361 

368 

3.74 

3.80 

3.87 

3.93 

3.99 

4.06 

4.12 

4.18 

4.25 

4.31 

4.37 

4.44 

4.50 

4.56 

4.63 

4.69 

4.75 

4.82 

4.88 

4.95 

5.01 

5.07 

199 

2.05 

2.1t 

218 

224 

2.30 

2.37 

2.43 

2.49 

2.56 

2*2 

269 

2.75 

2.81 

2.87 

2.94 

3.00 

3.06 

3.13 

3.19 

325 

3.32 

3.38 

3.*4 

3.51 

3.57 

3.63 

3.70 

3.76 

3.82 

3.89 

3.95 

4.01 

4.08 

4.14 

420 

4.27 

433 

4  39 

446 

4.52 

4.58 

4.65 

4.71 

4.77 

484 

490 

496 

503 

1.94 
2.01 
2.07 
2.13 
2.20 
226 
2.32 
2.39 
^45 
251 
2.58 
^64 
2.70 
2.77 
2.83 
2.89 
2.96 
3.02 
3.06 
3.15 
3.21 
3.27 
3.34 
3.36 
3.46 
3.53 
3.59 
3.65 
3.72 
3.78 
3.84 
3.91 
397 
4.03 
4.10 
4.16 
4.22 
4.29 
4.35 
4.41 
4.48 
4.54 
4.60 
4.67 
4.73 
4.79 
4.86 
4.92 
498 
I 

1.90 

196 

2.03 

2.09 

2.t5 

222 

2.28 

2.34 

2.41 

2.47 

2.53 

2.60 

2.66 

2.72 

2.79 

2.85 

2.91 

2.96 

3.04 

3.10 

3.17 

3.23 

3.29 

3.31 

3.42 

3.48 

355 

3.61 

3.67 

3.74 

380 

3.86 

3.93 

3.99 

4.06 

4.12 

4.18 

4.24 

4.31 

4.37 

4.43 

4.50 

4.56 

4.62 

4.6B 

4.75 

4.81 

4.80 

4.94 

1.86 

1.92 

1.96 

205 

2.11 

?.17 

2i!4 

2.36 

2.36 

2.43 

2.49 

2.55 

2.62 

2.68 

2.74 

2.8t 

2.87 

2.93 

3.00 

3.06 

3.12 

3.19 

3.25 

3.27 

336 

3.44 

3.50 

3.57 

3.59 

3.69 

3.7?; 

3.82 
3.88 
3.95 
4.01 
4.07 
4.14 
4.20 
4.26 
4.^ 
439 
4.45 
452 
4.56 
4.64 
4.71 
4.77 
4.83 
4.90 

1.81 
188 
1  94 
2.00 
2.07 
2.13 
2.19 
2.26 
232 
2.38 
2.45 
2.51 
2.57 
264 
2.70 
276 
2.83 
2.89 
2.96 
3.02 

3.oe 

3.14 

3.21 
3.23 
3.33 
3.40 
346 
352 

3  bA 
1  6-'- 

3  ""^ 
3.84 
3.90 
3.97 
4.03 
4.09 
416 
422 

4  28 
4.35 
4.41 
447 
454 
46C 
4.66 
473 
4.79 
4.85 

1.77 
1.83 
1.90 

196 
2^2 
2.09 
2.15 
??1 

;  .14 

2  ^? 
7-  "^9 
?66 
2  '2 
2  78 

2  85 
2.91 
297 
304 

3  10 
3.16 
3.18 
329 
3.35 
3.37 
3.48 
350 
3  61 
3  67 
373 
3.75 
3.86 
392 
3.99 
4.05 
4.11 
4.18 
424 
4.30 
4.37 
4.43 
449 
4.56 
462 
4.68 
4.75 
4.81 

1.72 
1.79 
1.85 

1  Q1   ! 
'  38 
£.04 

2  10 
2  17 
223  1 

2  TO  : 

2  36 

2  42 

2  48 

2  55 

261 

2  67 

2.74 

2  80 

2.86 

2.93 

2.99 

3.05 

3.12 

3.14 

3.24 

3.31 

3.33 

3.43 

3.45 

3.56 

3.62 

3.69 

3.71 

3.81 

388 

394 

4.C0 

4.07 

4.13 

4.20 

4.26 

4J2 

439 

4.45 

4.51 

458 

464 

4.70 

4.77 

t.68 

62.0 

1.74 
1A1 
187 

1  93 

64  0 _ 

S4  5 

200 
206 

ii2 
£19 

^  0 „ 

2.25 

2  31 

$6  5 - -     

2  38 

fi70 

2  44 

67  5 -....- 

63  0 _.      ._ -      - 

ea  5                                   .    _  

2  50 

2  57 
2.63 

69  5  „         _ 

269 
2.76 

70.0 ~ 

70  5 - 

".0 _.., 

71  5       .  „ „ _    _    ..             

2.82 
2.88 
^95 
3.0t 

72.0 _ 

7^5 

73.0 _ - -       

73.5 .- - 

74.0 -^ -. .- 

74.5 .- -       - 

'50                ■ 

3.07 
3.0S 
,1?ff 
3.2« 
328 

33a 

3.41 

:s5 — -.- -.. 

76  0 

3.52 
3.58 

7B.5             _ ™     

3.64 

77.0 _    ~ - 

77  5         _ „ _ 

366 
3.77 

TflO          ..  ,.„._ ,.  , 

3.83 

715 — -.      - 

79.0 _ 

79.5 -      - 

80  0           ~ 

3.90 
X96 
4.02 
4.03 

80.5 - 

81.0 ~     _ 

8U      _ _ 

4.15 
4.21 
4.28 

82.0 .- - 

83  0   ~ -    .- 

4.30 
4  40 
4.47 

83.5 -_ 

84  0         — ~      - 

4.63 
4.59 

84  5 -.- —    . - 

85.0 

466 
4  72 

Table  2a:  Males  FEV1— 75  PEf^CENT  of  Predicted;  KNOtosoN  1983 


Height 


Ages  55  to  75 


55 


56.0„ 

56.5 

57.0 


57 


59 


61 


57  5 - 

580 _ 

58.5 -....„ 

59.0 

59.5 

60.0..__ 

60.5 

61  0 

61.5 _ 

62.0 

62.5 

63.0 

63.5 _.. 

G4.0.. 
545.. 
65.0.. 
65.5.. 


1.00 

0.96 

0.92 

1.07 

102 

0.98 

1.13 

1.09 

1.04 

1.19 

1.15 

l.tl 

T.28 

1.21 

1.17 

1.32 

1.26 

123 

1.38 

1.34 

1.30 

1.45 

1.40 

1.36 

151 

1.47 

1.42 

t.57 

1.53 

1.49 

164 

1.59 

1.55 

1.70 

1.66 

1.61 

1.76 

172 

1.68 

1.83 

1.78 

1.74 

1.89 

135 

1.80 

1.95 

1.91 

187 

202 

1.97 

193 

2.08 

2.04 

199 

z^* 

210 

2.06 

Z2\ 

r      2.t6 

I         2.12 

0.87 
0.94 
1.00 
1,06 
1.13 
T.19 
1.25 
1.32 
138 
144 
1.51 
1.57 
163 
170 
176 
1.82 
1.89 
1.95 
2.01 
208 


63 


0.83 

0.89 

0.96 

1.02 

1.08 

1.15 

1.21 

1.27- 

134 

1.40 

1.46 

1.53 

1.59 

1.65 

1.72 

1.78 

1.84 

1.91 

1.97 

2.03 


85 


0.78 
a.85 
0.91 
0.97 
1.04 
1.10 
1.16 
1.23 
tJ29 
1.35 
1.42 
1.48 
1.54 
1.61 
1.67 
1.73 
1.80 
1.86 
1.92 
19« 


67 


0.74 
0.80 
0.87 
0.93 
0.99 
1.06 
1.12 
1.18 
1.25 
1.31 
t.37 
t.44 
1.50 
1.56 
1.63 
1.69 
1.75 
1.62 
1.88 
1  9-'. 


0.70 
0.76 
0.82 
0.89 
0.95 
1.01 
1.08 
1.14 
1.20 
1.27 
1.33 
1.39 
146 
1.62 
1.66 
1.65 
1.71 
1.77 
184 
1  W 


71 


0.65 
0.72 
0.78 
0.84 
091 
0.97 
1.03 
1.10 
1.16 
1.22 
1.29 
1.35 
141 
1  48 

;  54 
160 
1.67 
1.73 
179 
1  86 


73 


0.61 
0.67 
0.74 
0.80 
086 
093 
C99 
1.05 
1.12 
1  18 
1.24 
1.31 
137 
1  43 
1  50 
1.56 
1.62 
169 
175 
1  81 


75 


0.57 
0.63 
0.69 
076 
082 
0.83 
0&5 
1.01 
1.07 
1  14 
120 
1.26 
1.33 
1.39 
145 
1.52 
1  58 
164 
171 
177 


66.0... 

66  5... 

.._.. 

67  0 

67.5 

68.0 

685 

69.0 

69.5 

700 

'0.5 

71.0 

71.5 

72.0.... 
72.5.... 

730 

735 

'4  0 

745 

75.0 

'55 

"6.0 

765 

77  0 

'7.5 

78.0 

'85 

79.0 

79.5 

80.0 

80.5 

81,0 

81  5 

E20 

62.5 

83  0 

635 

64  0 

84.5 

85.0 

52.0 

■52  5 

53  0 

5}  5 

54  0 

54  5 

55  0 

55.5 

56.0 

56.5 

57.0 

57.5 

580 

58.5 

590 

59.5 

60.0 

605 

61.0 

61.5 

62.0 

62.5. 

63.0 

63  5 

64  0 

64  5 

65.0.. 

65  5 

66  0 

66  5 
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1245' 


53 


fJCt 

t93 
Z.0O 
2.06 
2.12 
2.19 
2.25 
2.31 
2.38 
2.44 
^S0 
2.57 
£63 
2.68 
2.78 

za 

£88 
-Z» 

aot 

3:07 

xoa 
3:2a 
3.2s 

3281 

3:3s 

3L4t 
SLSZ 
S9B 
3L8* 

3:68 
3J7 
3^ 
3JB0 
3.98 
4i>2 
4J09 
4-t5 
4.21 
4.28 
4J0 
4.40 
4147 
433 
4.58 
4.68 
472 


75 


0.57 
0.63 
0.69 
0.76 
0.62 
0.88 
095 
1.01 
1.07 
1.14 
1.20 
1.28 
1.33 
1.39 
t.45 
t.5? 
1.S8 
1.64 
171 
t.77 


66.0.. 
66  5.. 
67.0.. 
67.5.. 
68.0.. 
68  5.. 
690.. 
69,5.. 
70  0.. 
"0.5.. 
71.0.. 
71.5.. 
72.0.. 
72.5... 
73.0.., 
73.5... 
740... 
74.5... 
750... 
75.5... 
76.0... 
76.5... 
77.0... 
77.5... 
78.0... 
78,5... 
79.0... 
79.5... 


80.0.. 
60.5.. 
81.0.. 

81  5.. 
820.. 
62  5.. 
83  0.. 
83  5.. 
64  0.. 
84.5.. 
85  0.. 


52.0.. 
525,. 
53  0.. 

53  5.. 
54.0.. 
545.. 
55  0.. 

55  5.. 

56  0.. 
565.. 
570,. 
57.5.. 
580.. 
58.5.. 
59.0.. 
59.5.. 
600.. 
60.5.. 
61.0.. 
61.5.., 
620.. 
62.5., 
63.0.., 

63  5... 

54  0-., 

64  5... 

65  0.. 
65.5.. 
66.0.. 
66.5.. 


Table  2a:  Males  FEVi— 75  Percent  of  Predicted,  Knudson  i983 


onttoued 


Heig-nt 


55 


2.27 

2.33 

2.40 

2.46 

2.52 

2.59 

2.65 

2.71 

2.78 

2.84 

2.90 

2.97 

3.03 

3.09 

3.16 

3.22 

3.28 

3.35 

3.41 

3.47 

3.54 

3.60 

3.66 

3.73 

3.79 

3.85 

3.92 

3.98 

4.04 

4.11 

4.17 

4.23 

4.30 

4.36 

4.42 

4.49 

4.55 

4.61 

4.68 


Age*  55  to  75 


57 


2.23 

2.29 

2.35 

2.42 

2.48 

2.54 

2.61 

2.67 

2.73 

2.80 

2.86 

2.92 

2.99 

3.05 

3.11 

3.18 

3.24 

3.30 

3.37 

3.43 

3.49 

3.56 

3.62 

3.68 

3.75 

3.81 

3.87 

3.94 

4.00 

4.06 

4.13 

4.19 

4.25 

4.32 

4.36 

4.44 

4.51 

4.57 

4.63 


59 


2.18 

2.25 

2.31 

2.37 

2.44 

2.50 

2.56 

2.63 

2.69 

2.75 

2.82 

2.88 

2.94 

2.01 

3.07 

313 

3.20 

3.26 

3.32 

3.39 

3.45 

3.51 

3.58 

3.64 

3.70 

3.77 

3.83 

3.89 

3.96 

4.02 

4.08 

4.15 

4.21 

4.27 

4.34 

4.40 

4.46 

4.53 

4.59 


61 


2.14 
2.20 
2.27 
2.33 
2.39 
2.46 
2.52 
2.58 
2.65 
2.72 
2.77 
2.84 
2.90 
2.96 
3.03 
3.09 
315 
3.22 
3.28 
3.34 
3.41 
347 
353 
3.60 
366 
3.72 
3.79 
3.85 
3.91 
3.98 
4.04 
4.10 
4.17 
4.23 
4.29 
4.36 
4.42 
4.48 
4.55 


63 


2.10 

2.16 

2.22 

229 

2.35 

2.41 

2.48 

254 

2.60 

2.67 

£73 

2.79 

2.86 

2.92 

2.96 

3.05 

3.11 

3.17 

3.24 

3.30 

3.36 

3.43 

3.49 

3.55 

3.62 

3.68 

374 

3.81 

3.87 

3.93 

4.00 

4.06 

4.12 

4.19 

4.25 

4.31 

4.38 

4.44 

4.50 


65 


2.05 
2.11 
2.18 
2.24 
2.30 
2.37 
2.43 
2.49 
2.56 
2.62 
266 
2.75 
2.81 
2.87 
2.94 
3.00 
3.06 
3.13 
3.19 
3.26 
3.32 
3.38 
3.45 
351 
357 
364 
3.70 
3.76 
3.63 
3.89 
395 
4.02 
4.08 
4.14 
4.21 
4.27 
4.33 
4.40 
4.46 


67 


2.01 
2.07 
213 
2.20 
2.26 
232 
2.39 
2.45 
2.51 
2.58 
2.64 
2.70 
2.77 
2.83 
2.89 
2.96 
3.02 
3.08 
315 
3.21 
3.27 
3.34 
340 
3.46 
3.53 
3.59 
3.65 
3.72 
3.78 
3.84 
3.91 
3.97 
4.03 
4.10 
4.16 
4.22 
4.29 
4.35 
4.41 


69 


1.96 
2.03 
209 
215 
2.22 
2.26 
2.34 
2.41 
2.47 
2.53 
£60 
2.66 
2.72 
£79 
2.85 
£91 
£96 
304 
3.10 
3.17 
3.23 
3.29 
3.36 
3.42 
348 
355 
3.61 
3.67 
3.74 
3.80 
3.86 
3.93 
3.99 
4.05 
4.12 
4.18 
4.24 
4.31 
4.37 


71 


192 

1.96 
£05 
£11 
£17 
2.24 
230 
£36 
2.43 
249 
£55 
2.62 
2.68 
2.74 
2.81 
2.87 
2.92 
3.00 
3.06 
3.12 
3.19 
3.25 
3.31 
3.38 
344 
3.50 
357 
3.63 
3.69 
3.76 
3.82 
388 
3.95 
4,01 
4.07 
4.14 
4.20 
4.26 
4.33 


■■.^BlE  3,  Females  p-VC— ^5  PcF^ctN^ 


Predicted;  Knudson  1983 


H^iQ^' 


35 


1.56 
1.60 
1.64 
1.69 
1.73 
1.77 
1.81 
1.85 
1.90 
1.94 
1.96 
£02 
2.07 
£11 
£15 
£19 
2.24 
£28 
£32 
£36 
2.40 
£45 
2.49 
£53 
2.57 
£62 
2.66 
2.70 
2.74 
£79 


Ages  35  to  55 


37 


1.53 
1.56 
1.62 
1.66 
1.70 
1.74 
1.79 
1.83 
1.87 
1.91 
1  96 
2.00 
2.04 
£08 
£13 
£17 
2.21 
£25 
£29 
£34 
•2M 
£42 
£46 
£51 
£55 
2.59 
2.63 
2.68 
2.72 
£76 


39 


1.51 
1.55 
1.59 
1.63 
1.68 
1.72 
1.76 
1.80 
1.65 
1  89 
1.93 
1.97 
2.02 
2.06 
£10 
£14 
£18 
£23 
£27 
£31 
£35 
2.40 
£44 
£48 
2.52 
2.57 
2.61 
2.65 
269 
2.73 


41 


1.48 
1.52 
1.57 
1.61 
1.65 
1.69 
1.74 
1.78 
1.82 
1.86 
1.91 
1.95 
1.99 
2.03 
2.07 
£12 
£16 
2.20 
2.24 
2.29 
2.33 
£37 
£41 
2.46 
2.50 
2.54 
£58 
262 
2.67 
2.71 


43 


1.46 

1.50 

1.54 

1.58 

1.63 

1.67 

1.71 

1.75 

1.80 

1.84 

1.88 

1.92 

1.96 

2.01 

2.05 

2.09 

£13 

£18 

2.22 

£26 

2.30 

2.35 

£39 

2.43 

2.47 

251 

2.56 

260 

2.64 

2.68 


45 


1.43 
1.47 
1  52 
1  56 
1.60 
1.64 
1.69 
1.73 
1.77 
1.81 
1.85 
1.90 
194 
1.98 
2.02 
2.07 
£11 
£15 
£19 
224 
2.28 
2.32 
2.36 
£40 
2.45 
249 
253 
2.57 
262 
2.66  I 


47 


1.41 

1.45 

1.49 

1.53 

1.58 

1.62 

1.66 

1.70 

1.74 

1.79 

1.83 

1.87 

1  91 

1.96 

£00 

204 

£08 

£13 

2.17 

2.21 

225 

2.29 

234 

238 

242 

246 

251 

255 

2.59 

263 


48 


1.38 

1.42 

1.47 

1.51 

1.55 

1.59 

1.63 

1.68 

1.72 

1.76 

1.60 

1.65 

1.89 

1.93 

1.97 

2.02 

£06 

210 

£14 

2.18 

223 

2.27 

2.31 

235 

£40 

244 

248 

252 

2.57 

2.61 


51 


1.36 

1.40 

1.44 

1.48 

1.52 

1.57 

1.61 

1.65 

1.69 

1.74 

1.78 

1.82 

1.86 

1.91 

1.95 

199 

203 

2.07 

£12 

216 

2.20 

224 

229 

233 

2.37 

241 

246 

£50 

£54 

2.58 


73 


188 
1.94 
200 
207 
£13 
£19 
2.26 
£32 
238 
245 
2.51 
£57 
£64 
£70 
2.76 
2.83 
289 
£95 
302 
306 
314 
3.21 
3£7 
333 
340 
346 
352 
359 
3.65 
371 
3.78 
384 
390 
3.97 
4.03 
4.09 
4.16 
4.22 
4.28 


53 


133 

1.37 

1.42 

1.46 

1.50 

1.54 

1.58 

163 

1.67 

1.71 

1.75 

1.80 

1.84 

1.88 

1.92 

1.96 

2.01 

205 

£09 

£13 

£18 

2£2 

2.26 

230 

235 

239 

£43 

247 

£51 

£56 


75 


1.83 

190 

1  96 

2.02 

209 

215 

2.21 

2.28 

234 

2.40 

2.47 

2.53 

2.59 

2.66 

2.72 

£78 

285 

2.91 

2.97 

3.04 

310 

316 

3.23 

3.29 

3.35 

342 

3.48 

354 

3.61 

3.67 

373 

380 

3.86 

3.92 

3.99 

405 

4.11 

418 

4.24 


55 


1.31 
1  35 
1.39 
1.43 
147 
152 
1.56 
1.60 
1.64 
169 
1.73 
1.77 
1.61 
185 
1.90 
1.94 
1.96 
202 
2.07 
£11 
£15 
219 
224 
228 
232 
236 
240 
2.45 
249 
£53 
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F£  v,u  £  5  FVC— 75  Percent  of  Predicted;  Knudson  i 383 -Cor trued 


H«tgm 


67  0 

57  5 

53  0 

&a  s 

69a 

59.5. 

^a.a.. 

70.5. 

71. a 

-'5. 

'2  1 

7^5.. 

73,a 

'35. 

'<i ^— •■■ 

'5.a 

'5.5. 

'5.a — 

76.5. 

77.iX 

77.5. 

78.0.- 

78.5.. 

'9.CL 

'9.5. 

SO.O. 

3a  S- 

31.0... 


Ages  35  to  55 


36 


2.83 

2.B7 

2.91 

2.95 

3.00 

3.04 

3.08 

3.12 

3.17 

3.21 

3.25 

3.29 

3.33 

3.38 

3.42 

3.46 

3.50 

3.55 

3.59 

3.63 

367 

3.72 

3.76 

3.80 

3.84 

3.88 

393 

3.97 

4.01 


37 


2.80 

2.84 

2.89 

2.93 

2.97 

3.01 

3.06 

310 

3.14 

3.18 

3.22 

3.27 

3.31 

3.35 

339 

3.44 

3.48 

352 

356 

3.61 

365 

3.69 

3.73 

3.77 

3.82 

3.86 

3.90 

3.94 

3.99 


2.78 

282 

2.86 

2.90 

2.95 

2.99 

3.03 

3.07 

3.11 

316 

320 

3.24 

3.28 

3.33 

3.37 

3.41 

345 

3.50 

354 

3.58 

3.62 

366 

371 

3.75 

3.79 

3.83 

3.88 

392 

3.96 


41 


2.75 

2.79 

2.84 

2.88 

2.92 

2.96 

3.01 

3.05 

309 

3.13 

317 

3.22 

3.26 

3.30 

334 

3.39 

3.43 

3.47 

3.51 

355 

3.60 

3.64 

3.68 

3  72 

3.77 

3.81 

3.85 

3.89 

3.94 


2.73 

2.77 

2.81 

2.85 

2.90 

2.94 

2.98 

3.02 

306 

3.11 

3.15 

3.19 

3.23 

3.28 

332 

3.36 

340 

3.44 

3.49 

3.53 

357 

361 

366 

3.70 

3.74 

3.78 

383 

3.87 

3.91 


4S 


2.70 

2.74 

2.79 

2.83 

2.87 

2.91 

2.95 

3.00 

3.04 

306 

3.12 

3.17 

3.21 

3.25 

329 

3.33 

338 

342 

3.46 

3.50 

355 

3.59 

3.63 

3.67 

372 

3.76 

3.80 

3.84 

388 


47 


49 


268 

2-72 

2.76 

2.80 

2.84 

2.89 

293 

2.97 

3.01 

3.06 

3.10 

3.14 

3,18 

3.23 

3.27 

3.31 

335 

3.39 

3.44 

348 

352 

356 

3.61 

3.65 

3.69 

3.73 

3.77 

3.82 

386 


2.66 

2.60 

2.73 

2.78 

2.82 

2.8fr 

2.90 

2.95 

2.99 

3.03 

3.07 

3.12 

3.1« 

3.20 

3.24 

3.28 

3.33 

3.37 

3.41 

3.45 

3.50 

3.54 

3.58 

362 

3.66 

3.71 

3.75 

3.79 

3.83 


51 


2.62 

2.67 

2.71 

275 

2.79 

2.84 

2.88 

2.92 

2.96 

3.01 

3.05 

3.09 

3.13 

3. 17 

3.22 

3.26 

3.30 

3.34 

3.39 

3.43 

3.47 

3.51 

3.55 

3.60 

3.64 

3.68 

3,72 

3.77 

3.81 


53 


Table  3a:  Females  FVC— 75  Percent  of  Predicted;  Knuoson  1983 


He<9hl 


57 


52.0- 
52.5 .. 
53.0.. 
53.5.. 
54.0.. 
54.5  . 
55.0.. 
55.5 .. 
56,0 .. 
56.5.. 
S7J0.. 
57  5 
:.*; '. 

S<ii  . 
53  0 
59.5 
6C  J 
6C5 
6t,0. 
615 
52? 


65-0 . 
65  5 


6.8  0  . 
6a5 
69  0  , 
69,5 ., 
70.0. 
TttS. 
7t.fl. 
7t.5. 


1.28 

IJ2 

1.38 

1.4t 

t.45 

1.49 

1.53 

t,5a 

1.62 

1.66 

1.70 

1.74 

1.79 

1.83 

1.87 

1.91 

1.96 

200 

2.04 

2.08 

2.13 

2.17 

2.21 

2.25 

2.29 

2.34 

2.38 

Z42 

2.46 

2.51 

2.55 

2.59 

£63 

2.68 

2.72 

2.76 

2.80 

2.84 

2.89 

2.93 


59 


1.25 

1.30 

1.34 

1.38 

t.42 

1.47 

1.51 

1.55 

159 

164 

1.68 

1.72 

1.76 

1.80 

1.85 

1.89 

1.93 

1.97 

2.02 

2.06 

2.10 

2.14 

2.18 

2.23 

2.27 

2.31 

235 

2  40 

2.44 

248 

252 

2.57 

261 

2.65 

269 

2.73 

278 

282 

2.86 

290 


61 


1.23 

1.27 

1.31 

1.36 

1.40 

1.44 

1,48 

1.53 

1.57 

16t 

1.65 

1,69 

1.74 

178 

1.82 

186 

1.9T 

1.95 

1  99 

2.03 

2.07 

2,12 

2.16 

2.20 

2.24 

2.29 

233 

237 

2.41 

2.46 

250 

2,54 

258 

262 

267 

2.71 

2.75 

2,79 

2.84 

2,88 


63 


1.20 

1.25 

1.29 

1.33 

1,37 

1,42 

1.46 

1,50 

1  54 

1.58 

1.63 

1.67 

1,71 

175 

1.80 

1,84 

1,88 

1,92 

196 

2.01 

2.06 

2.08 

2.13 

2.18 

2.22 

2.26 

2.30 

2,35 

2.39 

2,43 

2.47 

2.51 

2.5C 

2.60 

2,64 

268 

273 

2.77 

2.81 

2,85 


Ages  57  to  75 


65 


67 


1.18 
1.22 
1.26 
Ut 
1.35 
1,39 
1.43 
1.47 
1.52 
1.56 
1.60 
1.64 
1.69 
1.73 
1.77 
1.81 
1.86 
1.90 
1S4 
1^8 
2.02 
2.07 
2.11 
2.15 
2,19 
2,24 
2,2a 
2.32 
7  36 


;  .15 

2.53  , 
2.57  I 
2.62 
2  66  ( 
2,70  \ 
274 
2,7i  , 
2.83  t 


1.15 
1,20 
?^ 
1  2B 
1,32 
t,38 
1,41 
1,45 
149 
153 

'  5a 

'.  6i 
1  6£ 
1.70 
1  75 

1  79 

1  o', 
1  ?7 
'  91 

■  96 


J  04 
!0« 
2  '3 

2  '.7 
2  21 

2  n 

229 
2  34 

2  je 

2  42 
2  48 

2  51 
2  56 
2  59 
2  53 
268 
2  72 
2  76 
2  80 


69 


1.13 
1.17 
1,21 
1.25 
1  30 
1  34 
138 
1,42 
1,47 
1  51 
155 
1  59 
1  64 
1  68 
1  72 
1  76 
1  8C 
:  65 

1  ea 

•  33 


2  lu 

2  '.4 
2  '8 
2  23 
2-27 
2.31 
2  35 
2  4C 
2-44 
2.48 
2  52 
2.57 
261 
2-65 
2  63 
2-73 
2 '9 


71 


1,38 
1,41 
1  44 
1,47 
1.50 
1  53 
1.56 
1.59 
1.62 
1.65 
166 
1.71 
1,74 
1  77 
1,80 
183 
1  86 
1  89 
1  92 
1  95 

1  98 
201 
204 
207 

2  10 
2  '3 
2  16 
2-19 
222 
2  25 
2  28 
231 
234 
2,37 
2  40 
243 
2.46 
2.49 
252 
2  55 


2.60 

2.64 

2.68 

2.73 

2.77 

2.81 

2.85 

2.90 

2,94 

2,98 

3.02 

3.06 

3.11 

3.15 

3,19 

3.23 

3.28 

3.32 

3.36 

3.40 

3,45 

3.49 

3.53 

3,57 

3.61 

366 

370 

3.74 

3.78 


73 


T,34 
1,37 

1  40 
1  43 
1  46 
1  49 
1,52 
1,55 
1.58 
1,61 
1,64 
1,67 
1  70 
1  73 
1  76 
1,79 
1  82 
1  85 
1  87 
1  90 
1  33 

1  96 
1.99 
2.02 
205 

2  08 
2-11 
2  14 
2  17 
2  20 
223 
2  26 
2  29 
232 
2  35 
238 
2.41 
244 
2  47 
2  50 


55 


2.57 
262 

26« 
270 
2.74 
27» 

289 
28/ 
2W 

295 

3.00 
3.04 
3.08 
3.t2 
3.t7 
3.2f 
3.25 
329 
3.34 
330 
3«? 
3  46 
3  50 
3  65 
3  59 
363 
367 
3.72 
3.7« 


75 


1,29 
T32 
1  35 
138 

'    .-5" 

■  4.; 

1  47 
1,50 
0.57 
0.63 

0  69 
C  76 

0  82 
088 

1  OT 
•  0? 
-.  14 
1  20 
1.26 
1  33 
:  39 
1  -ti, 
1  52 
15^ 

1  e^ 

1  71 

1  77 
183 
\  90 

1  96 

2  02 
209 
2  16 
2  21 

2  34 
2  40 

2  47 


52  0 

52  5 „ 

53,0_ 

53,5 

540 

54  5 

55  0 

55,5._ 

560 

56.5 

57.0_ 

57.5   

68. 0_ 

58.5 

59.0.. 

595 

600_ _ 

60.5 

61.0 _ 

61  5~ 

620._ 

625 

63  0 

63  5 

64  0 

64  5.. 

65.0.._ 

655.._ 

66.0._ 

66.5.™ 

67.0... 

67.5.„ 

66  0._ 

685 

69.0._ 

69,5._ 

70,0._ 

70,5. 

71.0 

71.5.. 

72.0 

72,5..- 

73,0..- 

73,5.. 

74.0,.- 

74.5..„..: 

75.0..„ 

75.5„_ 

76.0..-. 

765 
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55 

?f7 

2?? 

?66 

?70 

2  M 

2  79 

2S-J 

2»7 

2  91 

7S>5 

3^ 

7  04 

3  ■■*« 

3  I? 

3  17 

?  .L"1 

3^5 

•}  29 

334 

3  3» 

3«3 

3  46 

3  50 

a  65 

3.59 

363 

3.67 

aw 

3.7« 

Table  3a:  Females  FVC— 75  Peacent  of  Predicteo.  Knudson  1963— Coritinupd 


Height 


7^o 

72  5 

73  0 

73  5 

74  0 

74  5 

75  0 

75  5 

76  0 
76.5. 
77.0. 

77  5. 

78  0. 


78  5. 

79  0. 
79  5. 
8C0. 
80.5. 
81.0. 


Ages  57  to  75 


57 


2.97 

3.01 
306 
3.10 
3.14 

3  'B 
"  2,^ 
327 
3.31 
3.35 
3.39 
3  44 
3  4« 
3  S2 
3  S6 
3  6' 

3.69 
3.73 


50 


2.95 

2.99 

3.03 

3.07 

3.12 

3  16 

320 

3.24 

328 

333 

3.37 

341 

3  45 

3  50 

354 

3  58 

3  62 

3.67  i 

3.71 


61 


2.92 

2.96 
3.01 
305 
3.09 
3.13 
3.17 
322 
3.26 
3.30 
3.34 
3.39 
3.43 

3  47 ; 

3  61 
3  56  1 
3  60  I 
3.64 
3.66 


63 


2.90 
2.94 
2.98 
3.02 
3.06 
3.11 
3.16 
3.19 
323 
328 
332 
3.36 
3.40 
345 
3  49 
353 
3.57 
3.61 
3.66 


65 


287 
291 
295 

3  0C^ 
3  Z-i 
3.08 
3.12 
3.17 
3.21 
3.25 
3.29 
3.34 
3.38 
342 
346 
3.50 
3.55 
■3.59 
3.63 


67 


2.84 
289 
293 
2  97 
301 
3.06 
3.10 
3.14 
3.18 
3.23 
3.27 
3.31 
3.35 
339 
3.44 
348 
3.52 
3.56 
3.61 


69 


2J2 

2.86 
2.90 
2.95 
2.99 
3.03 
3.07 
3.12 
3.16 
3.20 
3.24 
3.28 
3.33 
3.37 
3.41 
345 
3.50 
3.54 
3.58 


71 


2.58 

261 
263 
266 
269 
2.72 
2.75 
3  78 
2.81 
284 
2.87 
2.90 
293 
2.96 
2.99 
3.02 
305 
3.08 
3.11 


73 


Table  4:  Females  fevi— 75  percen^  of  Pceoicted;  Knudson  1983 


■leigM 


Ages  35  to  55 


35 


580.. 
58.5.. 
530.. 
59  5.. 
6O0.. 
60.5.. 
61.0.. 
61  5.. 


63  0.. 

63  5  . 

64  0 

64  5 

65  0. 
655.. 

66  0  . 
66  5. 
6^  0 
F''  5 

68  0  . 

68  5. 

69  0. 
69  5. 
70.0.. 
70.5.. 
71.0.. 
71.5.. 
72.0.. 
72.5.. 
73.0.. 
73.5.. 
74.0 
74  5., 
75-0.. 
75.5.. 
76.0.. 
76.5.. 


37 


39 


1.42 
1-46 
1  4S 
1.52 
1  55 
1.58 
1.61 
1.65 
1.68 
1.71 
1.74 
1.77 
1.80 
1.84 
1.87 
190 
1  93 
'  96 

1  99 

2  03 

2i:)6 

2  OS 
2  12 
2  15 

2  te 

2  2* 
2  25 
2  28 
2  31 
2  34 
2  37 
2  'K) 
2  44 
2  4  7 
2  SC 
2  S.3 

2   56     : 

2  59  I 

263 
266  i 

2  69 
2  "2 
2  ^-5 
2  -B 
2  82 
2-36 
2  86 
2  3  ^ 
2.94  , 
2.97  I 


'  4C 
1    43 

'■  .16 
1  49 

1  52 
1.55 
1  59 
1.62 
1.65 
1.68 

1  71 
1.74 
1.78 
1.81 
1.84 
1.87 
1.90 
1.93 
1.97 
200 

2  33 
2  3« 


2  3 1 
2  34 
2  38 

;•  if 

2  44 

2.47 
250 

2  63 

2  67 
260 
263 

2  66 

2  69 
2  72 


2  96 
2  9' 
2  31 


1.37 
1.40 
1.43 

1.48 
1  49 
1  53 
1.56 
1.59 
1.62 
1.65 
1.68 
1.72 
1.75 
1.78 
1.81 
1.84 
1  87 
1.90 
1.94 

1  97 

2  00 
2  03 
2  36 
2:39 
2  •  3 
2  '6 
2  '9 
2  22 
2  25 
2.26 
232 
2  35 
2  38 
2  41 


2  51 
254 

2  57 
2  60 


41 


■  73 
76 

'79 
82 

69 


1.34 
1.37 
1.40 
1.43 
1.47 
1.50 
153 

1  56 
1.59 
1.62 
1.66 
169 
1.72 
1.75 
1.78 
1.81 
1.64 
1.88 
1.91 
1.94 
1.97 
200 

2  03 
2  07 
2  10 
2  13 
2  16 
2  19 
2  22 
2  26 
2.29 
2.32 
2.35 
2.38 
2.41 
2.45 
2.48 
2.51 
2.54 
2.57 
2.60 
264 
2.67 
2.70 
2.73 
2.76 
2  79 
2  83 
2  86 


43 


1.31 
1.34 
1.37 
1.41 
1.44 
1.47 
1.50 
1.53 

1  56 
1.59 
1.63 
1.66 
169 
1.72 
1.75 
1.78 
1.82 
1.85 
1.88 
1.91 
1.94 
1.97 
2.01 
2.04 
2.07 
2.10 
2.13 
2.16 
2.20 
2.23 
2.26 
2.29 
2.32 
2.35 
2.39 
2.42 
2.45 
248 
2.51 
254 
258 
2.61 
2.64 
2.67 
2-70 
2.73 
276 
280 

2  83 


45 


1.28 
1.31 
1.35 
1.38 
1.41 
1.44 
1.47 
1.50 
1.53 
1.57 
1.60 
163 
1.66 
1.69 
1.72 
1.76 
1.79 
182 
1.85 
1.88 
1.91 
1.95 
1.98 
2.01 
2.04 
2.07 
2.10 
2.14 
2.17 
2.20 
2.23 
2.26 
2.29 
233 
236 
2.39 
2.42 
2.45 
2.48 
2.52 
2.55 
2.58 
2.61 
2.64 
2.67 
2.70 
2.74 
2.77 
280 

.  a3 


47 


1.25 

1.28 

1.32 

1.35 

1.38 

1.41 

1.44 

1.47 

1.51 

1.54 

1.57 

1.60 

1.63 

1.66 

170 

173 

1.76 

1.79 

1.82 

185 

1.89 

1.92 

1.95 

198 

2.01 

2.04 

2.08 

2.11 

2.14 

2.17 

2.20 

223 

2.27 

2.30 

2.33 

2.36 

2.39 

242 

2.45 

2.49 

2.52 

255 

258 

261 

2.64 

2.68 

2.71 

2.74 

277 

280 


49 


1.22 

1.26 
1.29 
1.32 
1.35 
1.38 
1.41 
1.45 
1.48 
1.51 
1.54 
167 
1.60 
164 
167 
1.70 
173 
176 
1.79 
1.83 
1.86 
1.89 
1.92 
195 
1.96 
2.02 
205 
206 
Z11 
2.14 
217 
2.21 
2.24 
2.27 
2.30 
2.33 
2.36 
2.39 
2.43 
246 
249 
252 
255 
258 
262 
265 
2.68 
2.71 
2.74 
277 


51 


1.20 
123 
1.26 
129 
132 
135 
1.39 
1.42 
1.45 
148 
1.51 
1.54 
158 
161 
1.64 
167 
1.70 
1.73 
1.77 
1.80 
1.83 
1.86 
1.89 
192 
1.96 
1.99 
2.02 
205 
2.08 
211 
214 
218 
221 
2.24 
2.27 
2.30 
233 
237 
240 
243 
246 
249 
2  52 
2.56 
259 
262 
265 
2.68 
271 
275 


253 

256 
259 
262 
2.65 
2.68 
271 
2.74 
277 
280 
283 
286 
289 
292 
295 
298 
3.01 
3.04 
3.07 


53 


1.17 
1.20 
123 
128 
1.29 
1.33 
1.36 
1.39 
1.42 
1.45 
148 
1.52 
1.55 
1.56 
161 
1.64 
1.67 
1.71 
174 
1.77 
1.80 
1.83 
186 
190 
193 
196 
1.99 
202 
2.05 
208 
212 
215 
218 
2.21 
224 
2.27 
231 
234 
237 
240 
243 
246 
250 
253 
256 
259 
262 
265 
269 
272 


75 


259 
266 
272 
278 
285 
291 
2.97 
3.04 
310 
316 
3.23 
3.29 
3.35 
342 
3.48 
354 
361 
3.67 
3.73 


55 


1.14 
1.17 
1.20 
1.23 
1.27 
1.30 
133 
1.38 
1.39 
1.42 
1.46 
149 
1.52 
1.55 
1.58 
1.61 
1.65 
1.68 
1.71 
1.74 
1.77 
1.80 
1.83 
187 
1.90 
193 
1.96 
199 
202 
206 
209 
212 
215 
218 
221 
225 
228 
231 
234 
237 
240 
244 
247 
250 
253 
256 
259 
263 
2.66 
269 
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Table  4.  Females  FEV1— 75  Percent  of  Predicted,  KNuosof^  1 983— Continued 


Ages  35  to  55 

Height 

35 

37 

39 

41 

43 

45 

47 

49 

51 

53 

55 

ri-sZlIZZZL..^ !...„!! !.!„.. 

78.0 

3.01 
d.04 
3.07 
3.10 
3.13 
316 
3.20 
323 
3.26 

298 
301 
304 
307 
3.10 
314 
3.17 
3.20 
3.23 

2.95 
2.98 
3.01 
3.04 
3.07 
3.11 
3.14 
3.17 
3.20 

2.92 
2.95 
2.98 
3.01 
3.05 
3.06 
3.11 
3.14 
3.17 

2.89 
292 
295 
299 
302 
305 
308 
3.11 
3.14 

2.85 
2.89 
2.93 
296 
299 
3.02 
3.05 
308 
3.12 

2  83 

2  8' 
2  SC 
2  9? 
2  96. 

2  99 

3  02 
306 
3.09 

281 

2  84 

287 
2  9C' 
2  93 

2  96- 
300 

3  03 
3.06 

2  78 

281 
284 
2  87 
2  9<3 
2  94 

2  9" 
3X' 

3  03 

2  75 

2 '^8 
281 
2  84 
2  88 
2  91 
2  94 
2  9' 
3.0C 

2  72 

2  75 
2  78 

79  0_ _ 

2  82 
2  85 

79.5 

80.0 

80.5 

81.0 - 

288 

291 
2  94 
2.97 

Table  4a:  Females  FEV1— 75  Percent  of  Predicted;  Knudson  1983 


Ages  57  to  75 

Height 

57 

59 

61 

63 

65 

67 

69 

71 

73 

75 

52.0 

62.5 

53.0 — 

1.11 
1.14 
1.17 

1.08 
1.11 
1.15 

105 
1.09 
1.12 

1.03 
1.06 
1.09 

1.00 
1.03 
1.06 

0.97 
1,00 
1,03 

094 

1  29 

1  23 

097 
1.00 

1  31 

1  25 

132 

1.26 

53.5 

1.21 

1.18 

1.15 

1.12 

1,09 

1.06 

1.03 

1,33 

1,27 

54.0 - 

54.5 

1.24 
1.27 

1.21 
1.24 

1.18 
1.21 

1.15 
1.18 

1.12 
1.15 

1,09 
1,13 

1  07 

1  35 

1  29 

1,10 

1,36 

1,30 

55.0 _ 

1.30 

1.27 

1.24 

1.22 

1.19 

1,16 

1  13 

1,37 

1  32 

555 

1.33 
1.38 
1.40 

1.30 
1.34 
1.37 

1.28 
1.31 
1.34 

1.25 
1.28 
1.31 

1.22 
1.25 
1.28 

1,19 
1.22 
1.25 

1,16 
1.19 
1.22 

1,39 
1.40 
1.42 

1.33 
134 
1,36 

56.0. 

0  74 

56.5 

0  82 

57.0 

1.43 

1.40 

1.37 

1.34 

1.31 

1.28 

1.26 

143 

1,37 

0  90 

57.5 _ 

146 

143 

1.40 

137 

1.34 

1.32 

1.29 

144 

138 

098 

58.0 _ 

149 

146 

1.43 

1.40 

1.38 

1.35 

1.32 

1.46 

1,40 

1  06 

58.5 

1  52 

149 

1.46 

1.44 

1.41 

1.38 

1,35 

1,47 

1,41 

1    14 

59.0 

1.55 

1  53 

1.50 

1.47 

1.44 

1.41 

1.38 

148 

142 

1  22 

59.5 

1.59 

156 

1.53 

1.50 

1.47 

1.44 

1,41 

1,50 

144 

1  30 

600 

162 

1.59 

1.56 

1.53 

1.50 

1.47 

1.45 

1,51 

145 

1  38 

60.5 _ 

165 

1.62 

1.59 

1.56 

1.53 

1.51 

148 

1  52 

1   46 

1  46 

61.0 ;. 

1.68 

1.65 

1.62 

1.59 

1.57 

1.54 

1.51 

1,54 

1  48 

61.5 _ 

1.71 

1.68 

1.65 

1.63 

1.60 

1.57 

1.54 

1.55 

149 

?63 

62  0 

1.74 
1.77 

1.71 
1.75 

1.69 
1.72 

1.66 
1.69 

1.63 
1.66 

1.60 
1.63 

1,57 
1.60 

1.57 
1.58 

1,51 
152 

1   71 

1  79 

63.0 .._. 

1.81 

1.78 

1.75 

1.72 

1.69 

1.66 

1.64 

1.59 

1  53 

18' 

63.5 ..™.™.™___~. ..... 

1.84 

1.81 

1.78 

1.75 

1.72 

1.70 

1.67 

1.61 

1.55 

1  95 

64.0 

1.87 

1.84 

1.81 

1.78 

1.76 

1.73 

1.70 

1.62 

1  56 

203 

64  5  „. 

1.90 
1.93 
1.96 

1.87 
1.90 
194 

1.84 
188 
1.91 

1.82 
1.85 
1.88 

1.79 
1.82 
1.85 

1.76 
1.79 
1.82 

1.73 
1.76 
1.79 

1.63 
165 
166 

1.57 
1  59 
1.60 

2  1' 

65  0 .™    ... 

2  19 

1    IT 

66  0 

2.00 
2.03 

1.97 
2.00 

1.94 
1.97 

1.91 
1.94 

1.88 
1.91 

1.85 
1.89 

1.83 

1.86 

1,67 
1,69 

161 
1.63 

2  35 

66  5 

243 

6'0 „ 

2.06 

2.03 

2.00 

1.97 

1.95 

1.92 

1.89 

1,70 

1.64 

2  51 

67  5 _ _ „ 

2.09 

206 

2.03 

2.01 

1.98 

1.95 

1.92 

1  72 

1  66 

2  59 

66  0 „ 

2.12 

209 

2.07 

2.04 

2.01 

1.98 

1,95 

1  73 

167 

267 

RS"^                   ,,  ,  ,                                , 

215 
2.19 
2.22 

2.13 
2.16 
219 

2.10 
2.13 
2.16 

2.07 
2.10 
2.13 

2.04 
207 
210 

2.01 
2.04 
2.08 

1,98 
2,01 
2.05 

1.74 
1.76 
177 

168 
1  70 
1,71 

2  75 

2  83 

69  5 

291 

70  0 «... 

2.25 

222 

219 

216 

214 

2.11 

2.08 

1.78 

1,72 

2  99 

70  5 _ .... 

2.28 

225 

2.22 

2.20 

217 

2,14 

2.11 

1.80 

1  74 

3  07 

710 .... 

2.31 

2.28 

2.26 

2.23 

2.20 

217 

2.14 

181 

1,75 

3  15 

71  5        _ _ 

234 
2.38 

232 
2.35 

2.29 
2.32 

228 
2.29 

2.23 
2.26 

2.20 
2.23 

2,17 
2,20 

1,82 
1,84 

1,76 
1,78 

3  23 

3  31 

72  5 „ 

2.41 

238 

Z35 

232 

2  29              2.26 

2.24 

1,85 

1,79 

3  39 

73  0 „ 

2.44 

2.41 

2.38 

2.35 

2  12              2.30 

2.27 

187 

1,81 

3  47 

73  5 _ 

247 

244 

2.41 

2.39 

2  36              2  33 

230 

1  88 

1  82 

3  55 

74  0 

2.50 
2.53 

2.47 
2.51 

2.45 
2.48 

2.42 
245 

2  39               2  36 
2  42                2  39 

2  33 

236 

1  89 
1  91 

1  83 
1  85 

364 

7*5 ^ 

3  72 

2.57 

254 

2.51 

2.48 

2  45                 2  42 

2  39 

1  92 

1  86 

3  60 

75.5 

2.60 

257 

i54 

2.51 

:  48                2  45 

2  43 

1  93 

1  87 

388 

76  0 

263 

260 

2.57 

2,54 

2';'                   2  49 

2  46 

195 

1  89 

396 

76  5 

2.66 

263 

2.60 

2.57 

2  55                2  52 

2  49 

1  96 

1  90 

4  04 

77  0 

2.69 

266 

2.63 

2.61 

2  56                2  55 

2  52 

1  97 

1  91 

4  12 

77  5 

2.72 

2.70 

2.67 

264 

2  6'                2  58 

2  55 

1  99 

1  93 

4  20 

78  0 

2.76 

2.73 

2.70 

2.67 

2  f=A                2  61 

2  58 

200 

1  94 

4  28 

78  5 

2.79 

2.76 

273 

2.70 

2  6'  ,            2  64 

262 

2-01 

1  96 

4  36 

79  0 

2.82 

2.79 

2.76 

2.73 

2.70 

2.68 

2.65 

2.03 

1  97 

4  44 

79  5 

2.85 

2.82 

2.79 

2.76 

274 

2.71 

2.68 

2,04 

1  98 

4  52 

80  0 

2.88 

2.85 

2.82 

280 

277 

2,74 

2.71 

206 

2  00 

460 

80  5 

2.91 

2.88 

2.86 

2.63 

2.80 

2,77 

274 

2,07 

2  31 

468 

81 .0 

294 

292 

289 

2.86 

283  1           280 

277 

208 

2,02 

4  76 
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Appendix  B  to  Part  79 — Blood-Gas 
Tables 

For  arterial  biood-gas  studies 

Artenal  pC02 

ar>d  artenal  p02 

Anenal  p<;"02 

and  aienal  p02 

54  r^mHg _ 

35  mmHg 

71  mmHg  or  below 
70  mrriHg  (y  b(>*<yt 
69  mmHg  o  t»*''W 
68  mmHg  Of  beto*. 

67  mmHg  ex  below. 
66  mmr^q  ex  h.f*i''"'W. 
65   "imMg   -y   t>*>'CW. 

Any  value 

;•'■•  -v-.,c  ■.'  below -. 

75  rrwnHg  or  balOW. 
74  mmHg  or  b«l0W. 

performed  at  test  locations  between  sea 

36  mmHg 

37  mmHg 

38  mmHg            .    _ 



level  and  2.999  feel  above  sea  level. 

28  mmHo 

29  1  unit  )y .......«., ..^... 

30  iTwwHg ».... 

33  mmHg.                        .   . 

34  mmHo 

35  mmHo - 

36  mmHg...     _ -. 

■57  mmWg 

72  mmHg  or  betow. 
71  mmHg  or  tjetow. 

70  mmHg  Of  bctf!"*. 

Artenal  pC02             i       and  artenai  p02 

40-49  mmHg 

Above  50  mmHg 

68  mmHt,   «  i»-  >« 

25   mmHg  Of  t)€'k?W                                *^  .nmi-i/i   r\t    K£,l/^u, 

67  mmH^,    .■  ■«.,   « 

26  mmHg 

?7  mmHg  

28  mmHg 

79  mmMg  or  b«tow 
78  mmHg  ex  beiow 
77  mmHg  or  Delow 
76  mmHg  of  below 
75  mmHg  of  beiow 
74  mmHg  of  below- 
73  mmHg  or  be«ow. 
72  mmHg  c  Deiow. 

For  artenai  !)I 
performed  at  tes 
feet  above  sea  1 

fjod  gl 

!t  loca 

evel; 

/I  PENS/ 

s  Studies 

ions  above  3,000 

vnoN  Act  Off  set  v\ 

66  mm^  * ..              » 
66  rrxTiHi.       ^  .-'•  • 
64  rrvTiH.,,    .■  ; ..  •  -K 
63  mmHg  or  below. 

29  mmHg „ „ „ 

30  mmHg 

38  mmHo..._ 

62  mmHg  or  betow. 
61  mmHg  or  beiow. 

31  mmHg 

A(\-A^  mrr^         

32  mmHg 

Above  50  mmHg „ _ 

Any  value. 

33  mmHg „ 

Appendix  C  to 

Part  79— Radiation  Exposure  C■o^ 

ORKSHEET— ONSITE  PARTICIPANTS 

Year 

(2)                                          (3)                                     (4) 
Payment           X             (Present  CPI             /       Past  CP1 

(5) 
Inflated  P.V. 

1960 

1 961 

X               ( 

/                   9flfi) 

X               ( 

/                ?flfl) 

_ 

1962 

X               ( 

/                    X)7) 



1963 ...      „.       

X               ( 

1                    30  B) 



1964 „         



X               ( 

/                    31  0) 

^ 

1965 

X               ( 

/                    31  S) 

_ 

1966 - 

X               ( 

/                    324) 



1967 

1968 

1969 „„ 

X               ( 

/                    33  4) 

_ 

„.. 

X               ( 

/                    34  B) 

_ 

X               ( 

/                    387) 

_ 

1970 

1971 „ 

X               ( 

/                    38.8) 

_ 

X               ( 

/                    40  5) 

^ 

1972 

1973 .,., 

X               ( 

/                    418) 

_ 

- 

y           ( 

/                    444) 

_ 

1974 „ 

X               ( 

/                    493) 

_ 

1975 - 

Y                 { 

/                    53  B) 

_ 

1976 

1977 _...„ 

1 978 

X               ( 

/                    S6.B» 

_ 

X               ( 

/                   606) 

_ 



X               ( 

/                   65.21 

_ 

1979 

X               ( 

/                   728) 

_ 

1 980 _ 

X               \ 

A2.4) 

_ 

1981 _ 

X                f 

/                   S09) 

_ 

1 982 „...._ „.     

1 983 „ „. _„ 

1984 _ 

X               ( 

/                   96.51 

_ 

" - 

X               { 

/                   9961 

_ 

X               ( 

/                 103.9» 

_ 

1985 „ 

X               ( 

/                 107.61 

_ 

1986 _ 

X               ( 

/                 1096) 

_ 

1987 _ 

X               ( 

/                 113  61 

_ 

1988 

X               ( 

/                 11B3) 

_ 

1989 ; 

X               ( 

/                  124  01 

_ 

1 990 

X                ( 

/                  130.7) 

_ 

xxxx 

X               ( 

/                             ) 

_ 

Total  of  Column  (5)  equals  "Actua  ai  p'esent  vahtfi"  o 
Subtract  total  of  Column  (5)  irnm  i ;  ^  nnn  not  riaim 

f  Ddst  navment^ 

owed  to  claimant  ... 

Dated:  March  24, 1992. 
William  P.  Barr, 
Attorney  General. 
[FR  Doc.  92-8226  Filed  4-9-92;  8:45  am] 
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DEP.4RTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Rec-ariaticn 
and  Enforcement 

30  CFR  Pari  700 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  ReQuiator> 
Program;  Termination  of  Jurisdiction 

AGENCY:  Off:ce  (-^f  Siirf.irr  M,.-'-  -g 
Reclamation  and  Enforcement,  Interior. 

ACTION:  Notice  of  '■einstatement  of 

suspended  rale 


SUMMARY:  The  Office  of  Surface  Mining 
ition  and  Enforcement  (OSM)  of 
the  United  States  Department  of  the 
Interior  (DOI)  is  reinstating  a  suspended 
rule  that  was  upheld  by  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  in  ^VlVFv.  Lujan  II.  This  rule  had 
been  suspended  by  OSM  in  response  to 
the  decision  issued  by  the  U.S.  District 
Court  for  the  District  of  Columbia  in 
NWF\.  Lujan  I.  The  rule  clarified  the 
circumstances  whereby  a  regulatory 
authority  may  terminate  regulatory 
jurisdiction  under  a  regulatory  program 
approved  under  the  Surface  Mining 
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Control  and  Reclamation  Act  of  1977 
(tne  Act)  for  the  reclaimed  sites  of 
completed  surface  coal  mining  and 

reciama'ion  operations. 
EFFECTIVE  DATE:  May  11. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ddniei  Stocker.  Office  of  Surfdce  Mining 
Reclamation  and  Enforcement.  U.S. 
Department  of  the  Interior,  1951 
Constitution  Avenue.  NW.,  Washington. 
DC  20240;  Telephone:  (202)  208-2550 
(CcT.r^.err:^!'  cr  268-2550  'FTS). 
SUPPLEMENTARY  INFORMATION: 

1  Bfickground 

ii.  Discussion  of  Reinstated  Rule 

III.  Procedura!  Matters 

I  Background  | 

Or.  November  2. 1988  (53  FR  44356). 
OSM  promulgated  the  termination  of 
jurisdiction  rale  at  30  CFR  700.11(d) 
which  sets  forth  the  circumstances 
under  which  regulatory  jurisdiction 
could  be  terminated  or  reasserted  over 
the  sites  of  reclaimed  surface  coal 
mining  and  reclamation  operations.  As 
noted  in  the  preamble  to  that  rule,  the 
general  procedure  among  State 
regulatory'  authorities  has  been  to 
terminate  regulatory  jurisdiction  upon 
the  final  release  of  a  performance  bond 
for  a  complete  surface  coal  mining  and 
reclamation  operation,  or,  where  no 
bond  was  required,  upon  a  finding  that 
all  reclamation  had  been  successfully 
completed.  In  the  rulemaking.  OSM  had 
decided  to  codify  this  long  standing 
practice,  and  thereby  establish  a 
uniform  standard,  to  clarify  for 
regulatory  authorities,  the  coal  industry, 
and  the  public,  the  point  in  time  at 
which  regulatory  jurisdiction  could  be 
terminated  and  the  circumstances  and 
methods  under  which  a  regulatory 
authority  must  reassert  jurisdiction,  and 
the  standard  OSM  would  use  to  review 
such  terminations.  (52  FR  44356.) 

This  rule  was  challenged  and 
subsequently  suspended  on  June  3, 1991 
(53  FR  25036),  in  response  to  a  decision 
rendered  by  the  U.S.  District  Court  for 
the  District  of  Columbia  in  National 
Wildlife  Federation,  et  a!.,  v.  Manuel 
Lujan.  Jr..  et  ai.  No.  88-3345  (D.D.C. 
August  m  1090)  [NWFv.  Lujan  I). 

The  suspension  notice  noted  that  it 
was  not  intended  to  affect  the  right  of 
the  Secretary  of  the  Interior  to  appeal 
the  district  court's  decision.  (56  FR 
25036.)  The  Secretary  appealed  and  on 
December  10, 1991,  the  U.S.  Court  of 
Apeals  for  the  District  of  Columbia 
Circuit  issued  a  decision  which  upheld 
the  suspended  rule.  National  Wildlife 
Federation,  et  al.  v.  Manuel  Lujan.  Jr.,  et 
al.  No.  90-5352  consolidated  (D.C.  Cir. 
1991)  [NWF\.  Lujan  II).  As  explained  in 


detail  under  the  following  heading.  II. 
Discussion  of  Reinstated  Rule,  this 
notice  reinstates  the  suspended  rule 
which  the  court  of  appeals  upheld. 

OSM  will  interpret  the  reinstated  rule 
in  accordance  with  the  court  of  appeal's 
decision  in  NWFv.  Lujan  II.  the  notice 
of  final  rulemaking  under  which  the  rule 
originally  was  promulgated  and  this 
reinstatement  notice. 

II.  Discussion  of  Reinstated  Rule 

Section  700.11(d)    Termination  of 
Jurisdiction 

OSM  is  reinstating  paragraph  (d)  of  30 
CFR  700.11  as  promulgated  on 
November  2. 1988  (53  FR  44356).  which 
sets  forth  the  circumstances  whereby  a 
regulatory  authority  may  terminate 
jurisdiction  on  surface  coal  mining  and 
reclamation  operation  and  the 
circumstances  and  methods  under  which 
a  regulatory  authority  must  reassert 
jurisdiction  over  such  operation. 

Section  700.11  (d)(1)  and  (d)(l)(i) 
provide  that  the  regulatory  authority 
may  terminate  its  jurisdication  under  the 
regulatory  program  over  a  reclaimed  site 
at  an  initial  program  surface  coal  mining 
and  reclamation  operation,  or  increment 
thereof,  if  the  regulatory  authority 
determines  in  writing  that  all 
requirements  imposed  under  the  initial 
program  regulations  at  30  CFR  chapter 
VII.  subchapter  B  had  been  successfully 
completed. 

Section  700.11  (d)(1)  and  (d)(l)(ii) 
provide  that  a  regulatory  authority  may 
terminate  its  jurisdiction  under  the 
regulatory  program  over  the  reclaimed 
site  of  a  permanent  program  surface 
coal  mining  and  reclamation  operation, 
or  increment  thereof,  if  the  regulatory 
authority  determines  in  writing  that  all 
requirements  imposed  under  the 
applicable  regulatory  program  had  been 
successfully  completed,  or  where  a 
performance  bond  was  required,  final 
release  of  the  bond  has  occurred. 

Section  700.11(d)(2)  defines  the 
circumstances  that  would  require  a 
State  regulatory  authority  to  reassert 
jurisdiction  over  a  site  of  a  surface  coal 
mining  and  reclamation  operation 
because  a  prior  (d)(1)  termination  of 
jurisdiction  was  found  to  be  the  result  of 
fraud,  collusion,  or  a  misrepresentation 
of  a  material  fact. 

In  its  digest  of  the  district  court 
decision  the  D.C.  court  of  appeals  noted 
that  the  National  Wildlife  Federation 
(NWF)  claimed  that  it  was  "premature" 
to  terminate  regulatory  jurisdiction  at 
the  time  of  bond  release.  The  district 
court  interpreted  NV/F's  complaint  not 
simply  as  an  objection  to  timing,  but  an 
attack  on  the  concept  of  terminating 


jurisdiction.  In  striking  down  the 
termination  of  jurisdiction  provisions  of 
§  700  n(d),  the  district  court  read  the 
enforcement  requirements  of  section  521 
(a)(1)  and  (a)(2)  of  the  Act  as  imposing 
"an  ongoing  duty  *   *   *  to  correct 
violations*   *  *  without  limitation." 
That  court  also  believed  that  allowing 
termination  of  jurisdiction  would 
"hinder"  the  Act's  goal  of  protecting  the 
environment.  Accordingly,  the  court 
believed  it  proper  to  interpret  Congress' 
silence  on  the  precise  question  of 
termination  of  jurisdiction  as  a  call  for 
perpetual  regulation.  NWFv.  Lujan  II, 
slip  op.  at  6 

In  upholding  section  700.11(d),  the 
court  of  appeals  stated  "(t)he  district 
court's  opinion  and  NWF's  claim  of 
prematurity  suffer  from  the  same  flaw. 
Section  521  cannot  be  read  to  express  or 
assume  that  regulatory  jurisdiction  over 
a  surface  coal  mining  and  reclamation 
operation  must  continue  forever."  Id.  at 
6-7. 

The  court  of  appeals  noted  that 
"(b)ecause  the  Act  does  not  evince  a 
clear  congressional  intent  on  the  issue  of 
whether  regulatory  jurisdiction  may 
terminate,  the  question  becomes 
whether  the  Secretary's  regulation  is 
based  on  a  permissible  interpretation  of 
the  Act."  The  court  held  that  the  effect 
of  the  regulation  comports  with  the 
statutory  scheme  "in  light  of  the 
language  of  the  regulation  and  the 
interpretation  provided  in  both  the 
preamble  and  the  Secretary's  brief 

*  *   '."Id.  at  8-9. 

The  court  held  that  "the  regulation 
itself  clearly  speaks  to  the  concerns 
voiced  by  the  district  court  and  NWP". 
'(T)he  regulatory  authority  shall  reassert 
jurisdiction  if  *   *   *  the  bond  release 

*  *   *  was  based  upon  fraud,  collusion, 
or  misrepresentation.'  30  CFR 
700.11(d)(2)  (emphasis  added)."  Id.  The 
court  also  held  that  the  regulation 
"strikes  a  reasonable  balance  between 
the  gradual  increase,  due  to  improving 
technology,  in  what  legitimately  may  be 
demanded  of  an  operator,  and  an 
operator's  need  for  certainty  regarding 
closed  sites."  Id.  at  10. 

III.  Procedural  Matters 

Administrative  Procedure  Act 

Good  cause  exists  under  5  U.S.C. 
553(b)  of  the  Administrative  Procedure 
Act  that  this  reinstatement  be  published 
without  the  general  opportunity  for 
notice  and  comment  otherwise  required 
by  this  section.  As  discussed  above,  the 
present  document  merely  reinstates 
provisions  previously  remanded  by  the 
n  r  District  Court  but  later  upheld  by 
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the  DC.  Circuit  Court  of  Appeals.  The 
requisite  opportunity  for  notice  and 
comment  for  the  reinstated  provisions 
was  provided  in  the  1967  proposed 
rulemaking  for  30  CFR  700.11(d)  at  52  FR 
24092. 

Effect  of  Reinstatement  in  Federal 
Program  States  and  on  Indian  Lands 

The  reinstated  rule  applies  through 
cross-referencing  in  those  States  with 
Federdi  programs  and  on  Indian  lands. 
The  States  with  Federal  programs  are 
California,  Georgia,  Idaho. 
Massachusetts,  Michigan,  North 
Carolina.  Oregon,  Rhode  island,  South 
Dakota,  Tennessee,  and  Washington. 
The  Federal  programs  for  these  States 
appear  at  30  CFR  parts  905.  910,  912.  921, 
922,  933,  937,  939,  941.  942.  and  947, 
respectively. 

The  reinstated  rule  applies  on  Indian 
lands  through  cross-referencing  in  the 
Federal  program  for  Indian  lands  af  30 
CFR  part  750. 

Effect  on  State  Programs 

Following  reinstatement  of  this  rule, 
OSM  will  evaluate  permanent  State 

regulatory  programs  approved  under 
section  503  of  the  Act  to  determine 
whp'her  any  changes  in  these  programs 
will  be  necessary.  If  the  Director 
d*termines  that  certain  State  provisions 
should  be  amended  in  order  io  be  made 
no  less  effective  than  the  reinstated  rule, 
the  individual  States  will  be  notified  in 
accordance  with  the  provisions  of  30 
CFR  732.17. 

Executive  Order  12291 

The  DO!  has  examined  this  notice  of 
reinstatement  according  to  the  criteria 
of  F^xecutive  Order  12291  (February  17, 
1981)  and  has  determined  that  it  is  not 
major  and  does  not  require  a  regulatory 
impact  analysis.  The  promulgation  in 
1988  of  this  rule  being  reinstated  was 
nc;i  a  major  action  and  for  the  same 
reasons,  neither  is  this  reinstatement. 

Regulatory  Flexibility  Act 

The  DOI  also  has  determined, 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  that  the 
reinstatement  will  not  have  significant 
economic  impact  for  the  same  reasons 
that  promulgation  of  the  rule  in  1988  did 
not  have  such  an  impact. 

Federal  Paperwork  Reduction  Act 

The  collection  of  information 

contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  ct  seq. 
and  assigned  clearance  number  1029- 
0094.  Public  reporting  burden  of  this 
information  is  estimated  to  average  one 


hour  per  response,  mcluding  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  Information 
Collection  Clearance  Officer,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave., 
NW.,  Washington.  DC  20240;  and  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budgpt,  Washington,  DC  20503. 

National  Environmental  Policy  Act 

The  effect  of  the  regulation  being 
reinstated  by  this  notice  is  covered  in  an 
Environmental  Assessment  (EA) 
prepared  by  the  DOI.  This  is  the  EA 
prepared  prior  to  promulgation  of  the 
November  2.  1988,  final  rule  at  30  CFR 
700.11  (d]  (referenced  at  53  FR  44356). 
This  document  is  on  file  at  the  OSM 
Administrative  Record,  room  5131, 1100 
L  Street,  NW.,  Washington,  DC  20240. 

Author 

The  author  of  this  notice  of 
reinstatement  is  John  A.  Trelease,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Avenue, 
NW.,  Washington,  DC  20240;  Telephone 
(202)  20&-2550  (Commercial)  or  268-2550 
(FTS). 

List  of  Subjects  m  30  CFR  Pari  :i>0 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Surface  mining, 
Underground  mining. 

Accordingly.  30  CFR  part  700  is 
amended  as  set  forth  below: 

Dated:  February  28. 1992. 

Harry  M.  Snyder, 

Director.  Office  of  Surface  Mining 
Reclamation  and  Enforcement 

SUBCHAPTER  A— GENERAL 
PART  700— GENERAL 

1.  The  authority  citation  for  part  700 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87.  91  Stat.  445  (30 
U.S.C.  1201  et  seq),  and  Pub.  L.  100-34. 

1700.11     [Amended] 

2.  Section  700.11(0)  is  reinstated  in 
full. 

(FR  Doc.  92-8294  Filed  4-0-92;  8:45  am) 

BILUNG  coot  «)0-06-«l 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  222 

r;N  'e:0-AA20 

Assistance  for  Locai  Educ;=itiona 
Agencies  in  Areas  Affected  by  f-ederal 
Activities  and  Arrangements  for 
Education  of  Children  Where  Local 
Educational  Agencies  Cannot  P'ovde 
Suitable  Free  Public  Education 

AGESCY:  Department  of  Education. 
action:  Final  Regulations. 

summary:  The  Department  amends  the 
regulations  governing  section  2  of  Public 
Law  81-874,  the  Impact  Aid 
maintenance  and  operations  assistance 
program  law.  These  final  regulations 
implement  an  amendment  made  to 
Public  Law  81-874  by  section  722(a)  of 
the  Excellence  in  Mathematics,  Science 
and  Engineering  Education  Act  of  1990, 
Public  Law  101-589.  which  added 
section  2(f)  to  Public  Law  81-874.  These 
provisions  will  affect  the  amount  of  a 
school  district's  payment  under  section  2 
of  Public  Law  81-874. 

EFFECTivt  date:  These  regulations  take 
eiieci  eitner  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Fedcrn!  Rpcisfer 

FOB  FURTMES  INFORMATION  CONTACT: 

Mr.  Charles  Hansen.  Director,  impact 
Aid  Program.  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
room  2077.  Washington.  DC  20202-6244. 
Telephone:  (202)  401-3637.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-877-8339  (in  the  Washington,  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m  and  7  o  m  .  Eastern  time. 

SUPPLEMENTARY   .NFORWA'^iON 

Background 

Public  Law  81-874,  as  amended.  20 
U.S.C.  236  through  241-1  and  242 
through  244,  known  as  the  Impact  Aid 
maintenance  and  operations  assistance 
program  law,  authorizes  payments  to 
local  educational  agencies  (LEAs)  that 
are  financially  burdened  by  a  reduced 
local  real  property  tax  base  resulting 
from  the  Federal  acquisition  of  real 
property  or  by  an  increased  student 
population  due  to  Federal  activities. 
Section  2  of  the  law  authorizes 
payments  to  certain  LEAs  that 
experience  financial  burdens  due  to  the 
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Federal  acquisition,  generally  since 
1938.  of  real  property  within  the  school 
diitricts.  Regulations  governing  the 
Impact  Aid  maintenance  and  operations 
assistance  program  are  found  at  34  CFR 
part  222. 

On  November  11, 1990.  the  President 
signed  into  law  the  Excellence  in 
Mathematics,  Science  and  Engineering 
Education  Act  of  1990,  Public  Law  101- 
589.  Section  722(a)  of  Public  Law  101- 
589,  which  adds  paragraph  (f)  to  section 
2  of  Public  Law  81-874.  creates  an 
exception  to  one  of  the  general  section  2 
eligibility  requirements.  Under  that 
general  eligibility  requirement  (section 
2(a)il)(C]  of  Pub.  L.  81-874).  the  United 
States  must  have  acquired,  in  the 
aggregate,  at  least  10  percent  of  the  total 
assessed  value  of  real  property  within  a 
school  district  since  1938  for  the  district 
to  qualify  for  section  2  assistance.  New 
section  2(0  permits  a  school  district  to 
meet  this  eligibility  requirement  if  the 
school  distnct  (1)  as  demonstrated  by 
written  e\idence  from  the  United  States 
Forest  Service,  satisfactory  to  the 
Secretary,  contains  between  50,000  and 
55,000  acres  of  land  that  has  been 
acquired  by  the  Forest  Service  between 
1915  and  1990.  and  (2)  serves  a  county 
chartered  by  State  law  in  1875. 

These  final  regulations  implement  this 
eligibility  exception  with  respect  to  both 
regular  and  consolidated  LEAs.  In 
addition,  the  regulations  clarify  that 
both  the  eligibility  and  entitlement 
under  section  2  of  a  school  district  that 
meets  this  eligibility  exception  will  be 
calculated  based  upon  federally  owned, 
tax-exempt  land  that  was  acquired  by 
the  Forest  Service  between  1915  and 
1990.  as  well  as  the  generally  eligible 
federally  owned  tax-exempt  real 
proper*y  acquired  by  the  United  States 
after  1938. 

On  September  13. 1991.  the 
Department  published  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
aT.pndment  in  the  Federal  Register.  The 
NPR.M  includes  a  specific  explanation  of 
the  changes  being  made  by  this  final 
regulation  56  FR  46670-46671 
(September  13, 1991).  There  are  no 
differences  between  that  NPRM  and 
these  final  regulations. 

Pubhc  Comment 

In  the  NPRM  the  Secretary  invited 
comments  on  the  proposed  regulations 
The  only  comment  the  Secretary 
received  suggested  that  the  section  2 
eligibility  exception  implemented  by 
these  regulations  was  too  strict  for  some 
local  educational  agencies  to  meet,  in 
that  the  number  of  required  acres  of 
United  States  Forest  Service  land  was 
too  high.  However,  the  Department  is 
not  legally  authorized  to  make  any 


change  to  respond  to  this  comment 
under  the  applicable  statutory  authority. 
The  Secretary  has  made  no  changes  in 
these  regulations  since  publication  of 
the  NPRM. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  that 
order. 

Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

List  of  Subjects  in  34  CFF  P  td  222 

Education.  Education  oi  me 
handicapped.  Elementary  and 
secondary  education.  Federally  affected 
areas.  Grant  program— education.  Public 
housing. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.041,  Impact  Aid — Maintenance 
and  Operations.) 

Dated:  March  20, 1992. 
David  Reams, 
Deputy  Secretary  of  Education. 

The  Secretary  amends  part  222  of  tide 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  222-ASSlSTANCE  FOR  LOCAL 

EDUCATIONAL  AGENCIES  IN  AREAS 
AFFECTED  BY  FEDERAL  ACTIVITIES 
AND  ARRANGEMENTS  FOR 
EDUCATION  OF  CHILDREN  WHERE 
LOCAL  EDOCATIONAL  AGENCIES 
CANNOT  PROVIDE  SUITABLE  FREE 
PUBLIC  EDUCATION 

1.  The  authority  citation  for  part  222 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  238-241-1  and  242-244, 
unless  otherwise  noted. 

2.  Section  222,91  is  amended  by 
adding,  in  alphabetical  order,  a  new 
definition  of  "Eligible  Federal  property", 
and  revising  the  authority  citation,  to 
read  as  follows: 

5  222.91     Wtwt  definitions  sppiy  ro  this 
subpart? 


Eligible  Federal  Property 

The  term  means  section  2  "Federal 
property"  as  defined  in  S  222.3.  that 
meets  the  following  additional 
requirements: 

(1)  For  LEAs  that  are  eligible  under 
the  general  10  percent  requirement  in 
§  222.94(a)(1)  or.  if  based  upon  foroier 


districts,  in  5  222.102(b)(l)(ii)(A),  only 
Federal  property  that — 

(i)  The  United  States  has  acquired 
since  1938;  and 

(ii)  Was  not  acquired  by  exchange  for 
other  Federal  property  that  the  United 
States  owned  within  the  school  district 
before  1939. 

(2)  For  LEAs  that  are  eligible  under 
the  eligibilit>'  exception  in  §  222.94(a)(2) 
or.  if  based  upon  former  districts,  in 
§  222.102(b)(l)(ii)(B),  only  Federal 
property  that — 

(i)(i\)  The  United  Slates  has  acquired 
since  1938;  and 

(B)  Was  not  acquired  by  exchange  for 
other  Federal  property  that  the  United 
States  owned  within  the  school  district 
before  1939;  or 

(ii)  Is  land  acquired  by  the  United 
States  Forest  Service  between  1915  and 
1990. 

(Authority:  20  U.S.C.  237  (a)  and  (f)) 

3.  Section  222.94  is  amended  by 
revising  paragraph  (a),  revising  the  first 
sentence  of  paragraph  (c),  by  revising 
paragraph  (dj  introductory  text  and 
paragraphs  (d)(1)  introductory  text  and 
(d)(2)  introductory  text,  and  revising  the 
authority  citation  to  read  as  follows: 

§  222.84  What  criteria  must  be  met 
regarding  Federal  acquisition  of  reai 
property  in  a  schooi  district? 

(a)  For  an  UFA  to  be  eligible  to  receive 
financial  assistance  under  section  2.  the 
LEA  must  meet  the  following  criteria: 

(1)  The  L'nited  States  must  own  or 
acquire  "eligible  Federal  property,"  as 
that  term  is  defined  in  §  222.91,  within 
the  school  district  of  the  LEA.  that  has 
an  aggregate  assessed  value  of  10 
percent  or  more  of  the  assessed  value  of 
all  real  property  in  the  school  district, 
based  upon  the  assessed  values  of  the 
eligible  Federal  property  and  of  all  real 
property  (including  that  Federal 
property)  on  the  date  or  dates  of 
acquisition  of  the  eligible  Federal 
property,  or 

(2)  Beginrir.g  with  fiscal  year  1991.  the 
school  dislr'ct  of  the  LEA. — 

(i)  As  der.ionstrated  by  written 
evidence  from  the  United  States  Forest 
Service  satisfactory  to  the  Serretarv. 
contains  between  50,000  and  55.000 
acres  of  land  that  has  been  acquired  by 
the  United  States  Forest  Service 
between  1915  ai-.d  1990;  and 

(ii)  Serves  a  county  chartered  by  State 

law  in  1875. 

•         *         «         •         • 

(c)  If.  during  any  fiscal  year,  the 
United  States  sells,  transfers,  is 
otherwise  divested  of  ownership  of.  or 
relinquishen  an  interest  in  or  restriction 
on.  Federal  property  upon  which  an 
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LEA's  eligibility  is  based,  the  Secretary 
redetermines  the  LEA's  eligibility  for  the 
following  fiscal  year,  based  upon  the 
remaining  eligible  Federal  property,  in 
accordance  with  paragraph  (a)  of  this 
section.  *  *  * 

(d)  Except  as  provided  under 
paragraph  (a)(2)  of  this  section,  the 
Secretary's  determinations  and 
redeterminations  of  eligibility  under  this 
section  are  based  on  the  following 
documents: 

(1)  For  an  initial  determination  of 
eligibility  under  paragraph  fa)  of  this 
section  for  a  new  section  2  applicant  or 
newly  acquired  eligible  Federal 
property,  only  upon — 

*  »  t  4  • 

(2)  For  a  redetermination  of  an  LEA's 
eligibility  under  paragraph  (c)  of  this 
section,  only  upon — 

*         *         *         •         « 

(Authority:  20  U.S.C.  237(a)(1),  (e),  and  (f)) 

4.  Section  222.95  is  amended  by 
revising  paragraph  (a)  to  read  as 

follows: 

$  222.9S    What  constttutes  a  substantial 
and  continuing  financial  burden? 

(a)  An  LEA  is  eligible  to  receive 
section  2  assistance  only  if  acquisition 
of  the  eligible  Federal  property  places  a 
substantial  and  continuing  financial 
burden  on  the  LEA. 

***** 

5.  Section  222.96  is  amended  by 
revising  the  introductory  text  and  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  222.96    When  is  an  LEA  not  substantially 
compensated  from  Federal  activity? 

.•\n  LEA  is  eligible  to  recei\e  section  2 
assistance  only  if  the  LEA  is  not  being 
substantially  compensated,  by  increases 
in  local  revenue  from  Federal  activities 
with  respect  to  the  eligible  Federal 
property  in  the  school  district,  for  the 
loss  of  local  revenue  resulting  from 
Federal  acquisition  of  that  real  property. 
The  Secretary  considers  that  an  LEA  is 
being  substantially  compensated  by 
increases  in  local  revenue  from  the 
carrj'ing  on  of  Federal  activities  with 
respect  to  the  eligible  Federal  property 
if— 

(a)  The  LEA  receives  new  or 
increased  local  revenue  that  is 
generated  directly  from  the  eligible 
Federal  property  or  activities  in  nr  on 
that  property:  and 

•  *  *  *  « 

6.  Section  222.98  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  222.98    How  Is  an  LEA's  section  2 
maximum  entitlement  determined? 


(a)  In  accordance  with  S  222.99.  the 
Secretary  first  establishes  an  estimate  of 
what  the  total  assessed  value  of  the 
eligible  Federal  property  would  be  if  it 
were  on  the  tax  rolls  in  the  fiscal  year 
for  which  assistance  is  sought 
("estimated  current  assessed  value"), 
based  on  the  classification,  character. 
and  condition  of  that  property  as  it  was 
when  acquired  by  the  United  States.  The 
Secretary  does  not  include  in  this  figure 
any  estimated  current  assessed  value 
for  improvements  or  other  changes 
made  in  or  on  the  eligible  Federal 
property  after  the  Federal  acquisition. 


§222.99    [Amended] 

7  In  §  222,99.  revise  the  words 
"Federal  property"  to  read  "eligible 
Federal  property"  each  time  they  appear 
in  the  heading,  paragraphs  (b) 
introductorv  text.  (bj(l)  introductory 
text,(b)(l)(i],(b)(l)(ii),  (b)(2) 
introductory  text,  (b](2)(iii),  (b)(3) 
introductory  text,  (b)(3)(i),  (b)(3)(ii)(A), 
and  {b)(3)(ii)fBl,  and  revise  the  authority 
citation  to  read  "(Authority:  20  U.S.C. 
237  (a)  and  (f))". 

8.  Section  222.101  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows; 

§  222.101    How  Is  an  LEA's  section  2  need- 
based  entitlement  determined? 

(a)  The  Secretary  divides  the  total 
estimated  current  assessed  value 
established  under  §  222, 98(a)  by  the  sum 
of  that  estimated  current  assessed  value 
and  the  actual  current  assessed  value  of 
all  other  real  property  within  the  school 
district  of  the  applicant. 

•  *  *  •  * 

9.  Section  222.102  :s  amended  by 
revising  paragraphs  lb)(lj  (i)  and  (ii),  the 
introductory  text  of  paragraph  (c), 
paragraphs  {c)(l)  and  (c)(2)(i),  and  the 
authority  citation  to  read  as  foUows: 

§  222.102  How  are  section  2  eligibility  and 
entitlement  determined  tor  an  LEA  formed 
by  consolidation  of  school  districts? 

•         •         •         •         * 

(b)  •  •  • 

(1)  *  *  * 

(i)  At  the  time  of  consolidation 
contained  some  eligible  Federal 

property;  and 
(u)  For  the  year  of  apphcation — 
(A)  Contains  within  its  former 
boundaries  eligible  Federal  property, 
that  has  an  aggregate  assessed  value  of 
10  percent  or  more  of  the  assessed  value 
of  ail  real  property  (including  the 
eligible  Federal  property)  in  the  former 
school  district,  based  upon  the  assessed 
values  of  the  eligible  Federal  property 
and  of  all  real  property  (including  that 


Federal  property)  on  the  date  or  dates  of 
acquisition  of  the  eligible  Federal 
property;  or 

(B)  Beginning  with  fiscal  year  1991, 
meets  the  description  in  5  222  94(a)(2); 
and 

•  •        •        •        • 

(c)  Entitlement.  Except  as  otherwise 
limited  by  law  or  the  amount  of 
appropriated  funds,  an  LEA  that  meets 
the  eligibility  criteria  in  paragraph  (b)  of 
this  section  on  the  basis  of  a  former 
school  district  is  entitled  to  financial 
assistance  under  section  2  in  an  amount 
equal  to  the  lesser  of  the  maximum 
entitlement  or  the  need-based 
entitlement  which  are  determined  as 
follows: 

(1)  For  each  former  school  district 
meeting  the  eligibility  criteria  in 
paragraph  (b)(1)  of  this  section,  the 
Secretary  determines  a  maximum 
entitlement  figure  in  accordance  with 

S  222.98,  If  more  than  one  former  school 
district  is  eligible,  the  Secretary 
combines  the  maximum  entitlement 
figures  for  all  eligible  former  school 
districts  within  the  LEA  to  determine  the 
LEA's  total  maximum  entitlement. 

(2)  *  *  • 

(i)  Dividing  the  total  estimated  current 
assessed  value  for  all  eligible  Federal 
property  meeting  the  criteria  in 
paragraph  (b)(l](ii]  of  this  section,  that 
is  within  former  school  districts  meeting 
the  criteria  in  paragraph  (b)(l]  of  this 
section,  by  the  sum  of  that  estimated 
current  assessed  value  and  the  actual 
current  assessed  value  of  all  other  real 
property  within  the  consolidated  LEA; 
and 

•  *        •        *        • 

(Authority:  20  U.S.C.  237  (c)  and  (f)(5)) 

[FR  Doc.  92-8193  Filed  4-9-92:  8:45  am] 
BtlXINO  CODE  4000-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPar173 

[MM  Docket  No,  89-429,  RM-68,'4,  RM- 
7?06,  RM-7256] 

Radio  Broadcasting  Services 
Wellington,  Wichita  and  Andover,  KS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule:  correction. 

summary:  This  document  corrects  a 
final  rule  adopted  in  this  proceeding,  57 
FR  11432,  April  3, 1992,  to  include  the 
opening  of  a  filing  window  for  the 
allotment  of  Channel  230C3  at  Andover, 
Kansas. 
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DATES:  F.f-t  c  'ive  May  15. 1992.  The 
w  "  :   A  pe-od  for  filing  applications  for 
Channel  230C3  at  Andover  will  open  on 
May  18. 1992.  and  close  on  lune  18, 1992. 

FOR  FURTHER  INFOflMATtON  CONTACT: 

Michael  Ruger,  Mas8  Media  Bureau. 

(202)  634-6530. 

Federal  Communications  Commission. 

Mich.iel  C  Ruger. 

Act:ng  Chiff.  Allocations  Branch,  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

(FR  Doc.  9:  ^   U  '  ied  4-&-92;  6:45  am) 
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Proposed  Rules 


F'ptieral    Register 
Vol.  67.  No.  7u 
Friday,  April  la  1992 


This   section   of    the    FEDERAL    REGISTER 
contains   rwtices  to  the   public   of   the 
proposed   issuance   of   njles   and 
regulations    The   purpose   of   these   notices 
IS  to  give   intefested   persons  an 
opporluntty   to   participate   in   the   aite 
making   pnor   to   the   adoption   of   the   final 
rules. 


DEPARTMENT  OF  TRANSPORTATfON 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  92-NM-36-AD] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airpianes 

agency:  Federal  Avidtion 

Ad.Tiinistration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(MPRM). 

summary:  This  notice  proposes  the 
adoption  of  a  new  aii^'orthmess 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  detect  cracks  in 
various  areas  of  the  fuselage  internal 
structure,  and  repair,  if  necessary'.  This 
proposal  is  prompted  by  results  of 
fatigue  tests  that  identified  areas  of  the 
fuselage  internal  structure  where  fatigue 
cracks  have  occurred.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  the  structural 
integrity  of  the  fuselage. 

DATES:  Comments  must  be  received  by 

Iiinp  2  1W.\ 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administra'ion  fFAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM-3&- 
AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  980f>5-4056.  Comments  may 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Do\  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW..  Renton.  Washmgtcin. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ste\  en  C.  Fox,  Aerospace  Engineer. 
Airframe  Branch.  A.NM-120S,  Seattl,^ 


Aircraft  Certification  Office,  FAA, 
Transport  Airplane  Directorate,  1601 
Lmd  Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2777; 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

interested  persons  are  invited  to 
piirticipate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  F.VA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  selfaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-36-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-36-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

The  manufacturer  has  recently 
conducted  a  structural  review  of  the 
Model  747.  The  FAA  participated  in  this 
review,  as  well  as  the  Boeing  Model  747 
Structures  Working  Group  (SWG),  a 
team  established  as  a  result  of  the 
efforts  of  the  Airworthiness  Assurance 
Task  Force.  Results  of  recent  extended 
pressure  fatigue  tests  completed  on  a 


Boeing  Model  747-lOOSR  aeries  airplane 
above  22,000  pressure  cycles  have 
confirmed  areas  of  the  fuselage  internal 
structure  where  frame  fatigue  cracks 
have  occurred  in  service  or  are  likely  to 
occur.  To  ensure  the  structural  integrity 
of  the  fuselage  frame  beyond  the  design 
life  of  the  airplane,  and  to  detect  the 
subject  fatigue  cracking  in  a  timely 
marmer,  the  SWG  has  recommended 
that  inspections  for  fuselage  frame 
fatigue  cracks  in  most  of  the  affected 
areas  be  accomplished  on  airplanes  that 
have  accumulated  22.000  flight  cycles.  In 
the  Section  46  upper  lobe  frames,  the 
SWG  has  recommended  that  these 
inspections  be  accomplished  on 
airplanes  that  have  accumulated  25,000 
flight  cycles  because  cracks  have 
appeared  in  this  area  somewhat  later 
than  in  the  other  affected  areas.  Failure 
to  detect  and  repair  cracks,  as 
necessary,  could  lead  to  the  inability  to 
withstand  fail-safe  loads,  and  reduced 
structural  integrity  of  the  fuselage. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-53-2349, 
dated  June  27, 1991,  that  describes 
procedures  for  repetitive  close  internal 
visual  inspections  to  detect  cracks  in 
various  areas  of  the  fuselage  internal 
structure,  and  repair,  if  necessary. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  close  internal  visual 
inspections  to  detect  cracks  in  various 
areas  of  the  fuselage  internal  structure, 
and  repair,  if  necessary.  The  actions 
would  be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  610  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  181  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AlD,  that  it  would  take 
approximately  1,746  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $17,381,430. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
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various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  ;44  FK  11034,  February 
28, 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory-  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  orovided 
under  the  caption  "ADDRESSES 


L,s!  of  Sub,pc!s 


14  CFR  f'rfrt  i9 


Air  transportation.  Aircraft,  Aviation 
s".fety,  Safe'v 

The  Proposed  Amendment 

Accorain^^ij.  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 


PART  39— AIRWORTHINESS 

DiRECTIVES 

1.  ine  autnonty  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  92-NM-36-AD. 

Applicability:  Model  747  series  airplanes: 
as  listed  in  Boeing  Service  Bulletin  747-53- 
2349,  dated  June  27. 1991;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  loss  of 
the  structural  integrity  of  the  fuselage, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  22,000  total 
flight  cycles,  or  within  1.000  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  unless  previously  accomplished 
within  the  last  2.000  flight  cycles:  and 
thereafter  at  intervals  not  to  exceed  3,000 
flight  cycles:  Perform  a  detailed  visual 
internal  inspection  to  detect  cracks  in  the 
areas  of  the  fuselage  internal  structure  listed 
below,  in  accordance  with  Boeing  Service 
Bulletin  747-53-2349,  dated  June  27, 1991:  and 
prior  to  further  flight,  repair  any  cracks 
detected,  in  accordance  with  FAA-approved 
procedures. 

(1)  Sections  41  and  42  upper  deck  floor 
beams. 

(2)  Section  42  upper  lobe  frames. 

(3)  Section  46  lower  lobe  frames. 


(4]  Section  42  lower  lobe  frames. 
(5)  Main  entry  door  cutouts. 
(8)  Section  41  body  .station  260.  340.  and  400 
bulkheads. 
(7)  Main  entry  doors. 

(b)  Prior  to  the  accumulation  of  25,000  total 
flight  cycles,  or  within  1.000  flight  cycles  after 
the  effective  date  of  this  AD.  whichever 
occurs  later,  unless  previously  accomplished 
within  the  last  2,000  flight  cycles:  and 
thereafter  at  intervals  not  to  exceed  3,000 
flight  cycles:  Perform  a  detailed  visual 
internal  inspection  to  detect  cracks  in  the 
Section  46  upper  lobe  frames,  in  accordance 
with  Boeing  Service  Bulletin  747-53-2349. 
dated  June  27,  1991;  and  prior  to  further  flight. 
repair  any  cracks  detected,  in  accordance 
with  FAA-approved  procedures. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager.  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  .AD  chh  be 
accomplished 

Issued  in  Renton.  Washington,  on  April  1. 

Daud  G    Hmiel. 

Acting  Manager,  Transport  Airplane 

Directorate.  Aircraft  Certification  Service. 

[FR  Doc  q:-^:il5  Filed  4-'^q:  a  45  am] 
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ACTION 

Information  Collection  Request  Under 
Review 

agency:  action. 
summary:  Under  the  Paperwork 
Reduction  .'Xct  (44  U.S.C.  chapter  35), 
the  Office  of  Management  and  Budget 
(0MB)  reviews  and  acts  upon  proposals 
to  collect  information  from  the  public  or 
to  impose  recordkeeping  requirements. 
ACTION  has  submitted  three  copies  of 
the  attached  r.iformatiun  collection 
proposal  to  OMB,  This  proposal  amends 
and  supersedes  an  earlier 
announcement  which  appeared  in  the 
Federal  Register  (FR)  on  March  18,  1992, 
and  extends  the  deadhne  for  comment 
to  April  24,  1992.  OMB  and  ACTION  will 
consider  com.ments  on  the  proposed 
collection  of  informiation  and 
recordkeeping  requirements  including 
all  comments  received  regarding  the 
previous  FR  announcement.  ACTION  is 
requesting  an  expedited  review  by  OMB 
with  final  action  by  .'Xpril  24.  1992. 
DATES:  OMB  and  ACTION  wii!  consider 
comiments  received  by  two  weeks  from 
the  date  of  publication.  Comments  are  to 
be  directed  to  both  of  the  following 
addresses; 

Janet  Smith.  ACTION  Clearance  Officer, 
ACTION,  1100  Vermont  Avenue,  NW., 
Washington.  DC.  20525,  Telephone 
(202)  r>06~5245. 
Daniel  Chenok.  Desk  Officer  fur 

ACTION,  Office  of  Management  and 
Budget,  3200  New  Executive  Office 
Bldg..  Washington,  DC  20503, 

SUPPLEMENTARY  INFORMATION: 

Ofuce  cf  Action  Issi.:ris.  Proposal: 
Equal  Opportunity  Stuff 

Tit'p.  of  Form:  Handle--.;-  Accessibility 
Seif-F.valuation  Checklist 

Need  and  U.:,e:  Section  504  of  the 
Rehabilitation  Act  of  1973,  as  am.ended, 
prohibits  discrim.ination  on  the  basis  of 
disability  by  recipients  of  Federal 
financial  assistance.  Section  417  of  the 
Domestic  Volunteer  Service  Act,  FHitilu. 


Law  93-113,  defines  recipient  of  Federal 
financial  assistance  as  any  place  a 
volunteer  is  assigned  under  one  of 
ACTION'S  programs.  Regulations 
implementing  section  504  (45  CFR 
1232.7(c))  require  that  recipients  of 
Federal  financial  assistance  determine  if 
physical  barriers  in  facilities  or 
programmatic  barriers  cause 
discrimination  against  individuals  with 
disabilities  by  preventing  or  interfering 
with  their  participation  in  programs 
conducted  by  the  particular  recipient. 
This  nonmandatory  checklist  included 
m  a  revision  of  the  ACTION  Handicap 
Accessibility  Guidebook  (Directive  240), 
is  one  way  by  which  a  recipient  may 
conduct  its  handicap  accessibility  self- 
evaluation.  Although  prior  versions  of 
this  guidebook  required  the  use  of  the 
ACTION  checklist  or  a  similar  Federal 
survey,  recipients  may  use  alternative 
Federal  or  Stale  procedures  in  order  to 
comply  with  these  regulations.  Further, 
any  recipient  which  has  already 
completed  the  self-evaluation  is  not 
required  to  conduct  a  new  self- 
evaluation. 

With  this  amendment  to  the  FRiiotice 
of  3/18,  ACTION  is  recommending  that 
a  copy  of  the  documentation  on  work 
.station/site  self-evaluations  and 
transition  plans  be  submitted  to  the 
OAVP  sponsor  or  VISTA  project  so  the 
,spnnsnr  or  project  can  more  easily 
determine  the  accessibility  of  the 
program  when  viewed  in  its  entirety. 
The  "Handicap  Accessibility  Self- 
Fvdiuation  Certification"  is  the  only 
form  required  by  ACTION  to  be 
completed  by  the  OAVP  sponsors  and 
work  stations  as  well  as  VISTA  projects 
and  sites.  Each  OAVP  work  station  and 
VISTA  site  m.ust  submit  this  form  to  its 
sponsor  or  project.  The  OAVP  sponsor 
or  VISTA  project  then  submits  a  form  to 
its  ACTION  State  program  office  for  the 
entire  program. 

Type  of  Request:  Existing  collection  in 
use  without  an  OMB  control  number. 

Frequency  of  Collection:  Non- 
recurring. 

General  Description  of  Respondents: 
,^CTION  sponsors  and  stations. 

Estimated  Number  of  Responses: 
54.000. 

Estimated  Annual  Reporting  or 
Disclosure  Burden:  108,000  hours. 


Dated:  April  7. 1992. 
Jane  A.  Kenny, 
Director.  ACTION. 

Handicap  Accessibility  Checklist 

A.  Program  Accessibility 

B.  Building  and  Site  Accessibility 

This  checklist  is  presented  as  a  guide  to 
identify  physical  barriers  that  might  restrict 
program  access  to  individuals  with 
disabilities.  Use  of  this  checklist  is  not 
mandatory.  The  building/site  criteria  are 
based  on  the  Uniform  Federal  Accessibility 
Standards  (UFAS)  and  specific  citations  are 
provided.  If  you  answer  "No"  to  any  of  the 
questions,  it  does  not  necessarily  mean 
noncompliance  because  other  methods  of 
providing  program  access  may  be  used. 

This  checklist  is  available  on  audio 
cassette  or  in  large  print  from  ACTION, 
Equal  Opportunity  Director,  1100  Vermont 
Avenue,  NW.,  Washington,  DC  2052H202 
606-4812  (voice)),  (202  606-5256  (TDD)). 

Program  Accessibility  Suggestions  for  a  Self- 
Evaluation 

Bacliground 

A  grantee  may  not  deny  the  benefits  of  its 
programs,  activities,  and  services  to 
individuals  with  disabilities  because  its 
facilities  are  inaccessible.  A  grantee's 
services,  programs,  or  activities,  when 
viewed  in  their  entirety,  must  be  readily 
accessible  to  and  usable  by  individuals  with 
disabilities.  This  standard,  known  as 
"program  accessibility,"  applies  to  all 
existing  facilities  of  a  grantee.  Grantees, 
however,  are  not  necessarily  required  to 
make  each  of  their  existing  facilities 
accessible. 

Grantees  may  achieve  program 
accessibility  by  a  number  of  methods.  In 
many  situations,  pro\iding  access  to  facilities 
through  structural  methods,  such  as  alteration 
of  existing  facilities  and  acquisition  or 
construction  of  additional  facilities,  may  be 
the  most  efficient  method  of  providing 
program  accessibility.  A  grantee  may, 
however,  pursue  alternatives  to  structural 
changes  in  order  to  achieve  program 
accessibility.  Nonstructural  methods  include 
acquisition  or  redesign  of  equipment, 
assignment  of  aides  to  beneficiaries,  and 
provision  of  services  at  alternate  accessible 
sites. 

A  self-evaluation  Is  a  grantee's  assessment 
of  its  current  policies  and  practices  to 
determine  whether  there  are  obstacles  to  the 
grantee's  program  or  activities.  The  self- 
evaluation  identifies  and  corrects  those 
policies  and  practices  that  are  inconsistent 
with  section  504  requirements.  As  part  of  the 
self-evaluation,  a  grantee  should: 

1.  Identify  all  of  the  grantee's  programs, 
activities,  and  services;  and 
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2.  ReNiew  all  the  policies  and  practices  that 
govern  the  administration  of  the  grantee's 
programs,  activities,  and  services. 

Normally,  a  grantee's  policies  and  practices 
are  reflected  in  its  regulation,  administrative 
-manuals  or  guides,  policy  directives,  and 
memoranda.  Other  practices,  however,  may 
not  be  recorded  and  may  be  based  on 
custom. 

Once  a  grantee  has  identified  its  policies 
and  practices,  it  should  anal>'7e  whether 
these  policies  and  practices  adversely  affect 
the  full  participation  of  individuals  with 
disabilities  in  its  programs,  activities  and 
services.  In  this  regard,  a  grantee  should  be 
mindful  that  although  its  policies  and 
practices  may  appear  harmless,  they  may 
result  in  denying  individuals  with  disabilities 
the  full  participation  of  its  programs, 
activities,  or  services.  Listed  below  are 
several  areas  a  grantee  should  consider  when 
conducting  its  self-evaluation. 

Element  1:  Participation  of  Individuals  With 

DL^c-ibilities  in  the  Self- Evaluation  Process 

(s«eT\G-88-9i  : 

A.  .Xre  in  J  -..duals  with  disabilities  and 
other  interested  persons  involved  in  the  self- 
evaluation  process? 

B.  Is  the  general  public  involved  in  the  self- 
p'-aluation  proces-^'' 

EleTient  t  Policie*  and  Practices  Thai  L^miX 
thd  PdrticLp4ticm  of  Individuals  With 
Disabdities  in  the  Oganization's  Programs 
and  Activities 

Consider  your  organizations  formal  and 
informal  program  eligibility  and  admission 
criteria  or  licensing  standards.  Particular 
attention  should  be  paid  to  policies 
incorporating  or  establishing: 
— Physical  or  mental  fitness  or  performance 

requirements: 
— Safety  standards;  | 

— Testing  requirements; 
— Educational  requirements; 
— Work  experience  requirements; 
— Requirements  based  on  disability; 
— Requirements  that  prohibit  participation 

because  of  disability:  and 
— Insurability  requirements. 

Do  any  of  these  standards  or  requirements 
have  the  direct  or  indirect  effect  of  excluding 
or  limiting  the  participation  of  individuals 
With  disabilities  In  your  organization's 
p.'-ograms  or  activities? 

Which  of  these  standards  or  requirements 
w:ll  be  altered  or  eliminated  to  allow 
participation  by  individuals  with  disabilities? 
How  will  your  organization  communicate 
these  changes  to  your  organization's  staff  and 
the  public? 

Which  of  these  standards  or  requirements 
w-11  be  retained  by  your  organization?  W^hat 
18  your  organization's  justification  for  their 
retention? 


'  Copies  of  Technical  AMistunce  Cuidet  (TAG'S), 
which  provide  detailed  technical  implementation 
information,  are  available  from  the  Coordination 
and  Review  Section.  Civil  Rights  Division,  L'.S. 
Deparlmenl  of  justice.  Washinjilon.  DC  20530,  (202) 
207-2222  (voice)  or  (202)  307-7878  (TDD).  While 
TAG  8  may  be  helpful  in  gaining  detailed  knowledge 
uf  an  ares  of  accessibility,  they  are  not  necessary 
for  completing  this  survey. 


Element  3:  Information  and  Training  for  Staff 

What  staff  members  need  to  be  aware  of 
your  organization's  obligations  and  policies 
which  enable  individuals  with  disabilities  to 
participate  in  your  organization's  programs  or 
activities? 

How  has  your  organization  informed/ 
trained  these  staff  members? 

Element  4:  Use  of  Contractors 

Does  your  organization  use  contractors  to 
conduct  programs  or  activities  on  behalf  of 
your  organization  that  are  designed  to 
provide  services  to  your  organization's 
beneficiaries?  (If  not.  go  to  next  element.) 

How  does  your  organization  ensure  both 
contractors  and  your  organization's 
procurement  of^cials  are  aware  of  their 
obligations  to  facilitate  participation  of 
individuals  with  disabilities  in  programs  or 
activities  contractors  operate  on  behalf  of 
your  organization? 

How  does  your  organization  monitor 
fulfilling  this  obligation? 

Element  5:  Transportation 

Does  your  organization  provide 
transportation  to  volunteers,  beneficiaries, 
visitors,  etc.?  (If  not  go  to  next  element.) 

What  procedures  does  your  organization 
follow  to  make  transportation  accessible  to 
persons  with  mobility,  visual  and  hearing 
impairments? 

Element  &■  Telephone  Communications 

How  does  your  organization  communicate 
telephonically  with  hearing  impaired 
individuals? 

Element  7:  Documents  and  Publications 

How  does  your  organization  make 
documents  and  publications  readily 
accessible  to  and  usable  by  visually  impaired 
persons?  Does  your  organization  use 
audiotape,  large  print.  Braille,  computer  disk 
or  something  else? 

Does  your  organization  portray  individuals 
with  disabilities  in  your  organization's 
documents  and  in  pubhcations? 

Element  8:  Meetings 

Does  your  organization  require  that 
meetings,  heanngs.  and  conferences  be  held, 
upon  request,  in  accessible  locations? 

Are  interpreters,  readers,  and/or  adaptive 
equipment  provided  in  an  expeditious 
manner,  when  requested,  for  meetings, 
interviews,  conferences,  public  appearances 
by  organization  officials,  and  hearings? 

Does  your  organization  ensure  that 
individuals  with  hearing  impairments  who  do 
not  read  sign  language  can  participate 
effectively  in  meetings,  conferences,  and 
heanngs  via  assistive  listening  devices  or 
other  means? 

Element  9:  Audio-Visual  Presentations 

How  does  your  organization  make  audio- 
visual presentations  accessible  to  individuals 
with  visual  and  hearing  impairments? 

Does  your  organization  portray  individuals 
with  disabilities  in  audio-visual 
presentations? 

Element  10:  Emergency  Evacuation 

What  equipment  and/or  procedures  does 
your  organization  use  to  notify  individuals 


with  visual,  hearing,  and  mobility 
impairments  of  emergency  evacuation 
procedures? 

Element  11:  Accessible  Equipment 

In  providing  services  to  your  beneficiaries, 
is  it  necessary  for  your  beneficiaries  to  use 
electronic  or  other  types  of  equipment  (such 
as  computer  terminals,  copying  machines, 
etc.). 

If  so.  how  do  you  ensure  that  individuals 
with  disabilities  are  provided  access  to  and 
use  of  such  equipment? 

Element  IZ-  Reasonable  Accommodation  (45 
CFR  1232.10) 

Standard:  A  grantee  shall  make  reasonable 
accommodation  to  the  known  physical  or 
mental  limitations  of  an  otherwise  qualified 
beneficiary  of  volur.ieer  with  a  disability 
unless  the  grantee  can  demonstrate  that  the 
accommodation  would  impose  an  undue 
hardship  on  the  operation  of  its  program. 

Reasonable  accommodation  may  include 
(1)  making  facilities  used  by  beneficiaries,  or 
volunteers  readily  accessible  to  and  usable 
by  individuals  with  disabilities,  and  (2) 
acquisition  or  modification  of  equipment  or 
devices,  the  provision  of  readers  or 
interpreters,  and  other  similar  actions.  In 
determining  whether  an  accommodation 
would  impose  an  undue  hardship  on  the 
operation  of  your  program,  factors  to  be 
considered  include: 

(1)  The  overall  size  of  your  organization's 
program  with  respect  to  number  of 
volunteers,  number  and  type  of  facilities,  and 
size  of  budget; 

(2)  The  type  of  your  organization's 
operation,  including  the  composition  and 
structure  of  your  organization's  volunteer 
force; 

(3)  The  nature  and  cost  of  the 
accommodation  needed. 

Does  your  organization  have  policies  that 
insure  that  reasonable  accommodation  is    . 
made  to  the  known  physical  or  mental 
limitations  of  an  otherwise  qualified 
beneficiary  or  volunteer  with  a  disability? 

Element  13:  Notification 

How  does  your  organization  notify  all 
persons  (participants,  beneficiaries, 
volunteers,  visitors,  and  other  interested 
parties,  including  those  with  impaired  vision 
and/or  hearing)  of  your  organizations  policy 
not  to  discriminate  against  qualified 
individuals  with  disabilities? 

How  does  your  organization  notify  all 
persons  that  your  meetings,  hearings,  and 
conferences  will  be  held  in  accessible 
locations  and  that  auxiliary  aids  will  be 
provided,  upon  request,  to  participants  with 
disabilities? 

How  does  your  organization  notify  all 
persons  about  how  and  with  whom  to  file  a 
discrimination  complaint  on  the  basis  of 
disability  and  what  procedure  are  they  told 
to  follow? 

Building  and  Site  Accessibility  General 
Information 

Organization  Name:    

Facility  Name  and  Address  (with  city,  state, 
and  zip  code)- 
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Date  Reviewed: 

Reviewer  s  Name  and  Tifle  

Address  (if  differeni  from  above): 


1.  if  any  visitor  p.qrk:ng  is  provided,  are 
Spaces  reserved  for  individuals  with 
disabilities?  Suggested  guideline: 


Phone  (including  area  code): 

Programs  and  Activities  Conducted  In  Facili- 
ty:   -^ -^— 

Purpose  of  this  checklist:  This  checklist  will 
help  you  identify  physical  barriers  to  program 
access  in  existing  facilities.  It  provides 
guidance  about  the  way  building  elements 
should  be  constructed  to  achieve  maximum 
accessibility.  Completion  of  the  checklist  will 
give  you  an  idea  of  how  far  the  facility  is 
from  the  ideal,  but  failure  to  meet  the 
standards  in  the  checklist  does  not,  by  itself, 
mean  that  a  building  element  constitutes  a 
significant  problem  in  terms  of  program 
accessibility.  Consideration  should  be  given 
to  how  great  the  variation  is  and  what  ita 
effect  is  on  the  participation  of  individuals 
with  disabilities  in  the  program.  If  the  effect 
on  access  is  significant,  consideration  should 
be  given  to  making  physical  changes  in  the 
facility  or  otherw  ;se  modifying  the  program  in 
order  to  make  the  program  accessible. 

This  checklist  ig  available  on  audio 
cassette  or  in  large  pnnt  from  ACTION. 
Equal  Opportunity  Director,  1100  Vermont 
Avenue,  NW,  Washington  DC  20525 — (202 
606-4812  (voice),  (202  606-5256  (TDD) 

Tools  needed  to  conduct  evaluation  of 
building  and  site  accessibility  Generally,  the 
only  tool  necessary  to  complete  this  checklist 
will  be  a  tape  measure.  This  checkJist  is 
grnerally  based  on  the  Uniform  Fedfrai 
Accessibility  Standards  (UKASj,  which 
would  be  referred  to  for  further  information. 

Element  1:  Accessible  Route  (UFAS  4.1-4.7) 

Need:  People  who  walk  with  difficulty  or 
use  wheelchairs,  crutches,  canes  or  walkers 
need  a  wide,  smooth,  level,  and  firm  surface. 
Sight-impaired  people  need  a  path  free  of 
hazards  such  as  low-hanging  or  protnjding 
objects  undetectable  by  a  cane, 

1.  At  least  one  accessible  route  connects  all 
parts  of  facility? 

2.  Minimum  of  36"  clear  width  except  at 
doors? 

3  Is  there  at  least  a  60"  X  60"  passing 
space  at  reasonable  intervals? 

4.  Minimum  of  80"  clear  headroom? 

5.  Surface:  non-slip,  firm  and  stable? 

6.  Slope  does  not  exceed  1  20'  jlf  greater 
than  1:20.  appiy  criteria  for  ramps  and  curb 
ramps  j 

7.  Are  routes  not  intenipted  by  W  or  more 
changes  in  level  or  steps? 

8.  Are  grates  set  in  the  direction  of  the 
route  not  more  than  "^2'  wide? 

9.  At  least  one  accessible  route  from 
transportation  stops,  parking,  street  and/or 
sidewalks? 

Comments: 
.  Element  Z  Parking  (UFAS  4.6) 

Need  People  with  mobility  impairments 
need  parking  spaces  with  enough  to  open  car 
doors  fully  and  get  out  with  a  wheelchair  or 
mobility  a:d.  that  are  close  to  the  building  or 
facility  and  that  are  on  an  accessible  route 
from  parking  lot  to  building. 
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2.  Reserved  space(s]  located  closest  to 
accessible  entrance;  on  accessible  route? 

3.  Is  the  spacefs)  at  least  96"  wide? 

4.  Access  aisle  nest  to  space  at  least  60" 
wide? 

5.  Slope  of  space/access  aisle  no  more  than 
1:50? 

6.  Accessibility  symbol  on  space;  mounted 
at  a  height  unobscurable  by  a  vehicle? 
Comments: 

Element  3.  Ramps  (UFAS  4.8) 

Need:  People  who  use  wheelchairs  need 
gently  sloped  ramps  with  handrails,  no  drop- 
offs, and  a  smooth,  stable  surface  with  level 
top  and  bottom  platforms  for  resting  and 
turning. 

1.  Slope  is  least  possible  and  no  more  than 

1:12? 

2  Cross  slope  (perpendicular  to  direction  of 
travel)  no  more  than  1:50? 

3  Surface:  non-slip,  firm  and  stable? 

4  Wails,  railings  or  curbs  at  least  2"  high  to 
prevent  slipping  off  ramp? 

5,  Level  landing  is  as  wride  as  ramp  and  at 
least  60"  long  at  the  fop  and  bottom  of  ramp 
and  at  each  turn  of  ramp? 

6  Kamp  IS  at  least  36'  wide  and  rises  no 
more  than  30'? 

(a)  If  ramp  rise  is  more  than  6'  and  length 
is  more  than  72',  are  there  handrails  between 
30-34'  high  which  extend  1'  beyond  top  and 
bottom  of  ramp? 

(b)  Ends  and  edges  rounded  smoothly? 

(c)  Solidly  anchored  and  writh  fittings  that 
do  not  rotate? 

(d)  Parallel  with  slope  of  ground  surface? 
Comments: 

Element  4:  Entrances  and  Interior  Doors 

(UFAS  4.13  and  4.14) 

Need.  People  with  mobility  impairments 
need  a  building  entrance  which  is  wide, 
smooth,  level  or  ramped.  Entrance  doors  must 
be  wide,  have  adequate  space  for 
maneuvering  on  both  the  pull  and  push  sides, 
and  require  light  pressure  and  no  twisting  to 
operate. 

1,  At  least  one  principle  entrance,  located 
on  accessible  route?         / 

2,  Accessible  doors  arej  standard  single  or 
double-leaf  hinged  doorsfnot  revolving 
doors/turnstiles? 

3,  Is  the  door  width  at  least  32'  (if  double 
doors  are  used,  one  must  comply)? 

4,  Is  door  hardware  no  higher  than  46'  and 
push /pull  type  or  lever  operated? 

5,  Is  the  maximum  opening  force  8.5  lbs,  on 
exterior  hinged  doors  (about  as  much  as 


needed  to  open  a  refrigerator  door):  5  lbs.  on 
interior  hinged,  sliding,  or  folding  doors? 

6,  Are  all  thresholds  no  higher  than  Vi' 
with  beveled  edge,  anA  a  slope  no  greater 
than  1:2? 

7.  Is  there  adequate  maneuvering  clearance 
at  doors? 

Comments: 

Element  5:  Elevators  (UFAS  4.10) 

Need:  All  (persons  with  disabilities  benefit 
from  elevators.  For  maximum  usability, 
elevators  must  provide  adequate 
maneuvering  space,  time  to  gel  to  and  enter 
the  cab,  be  conveniently  located,  and  have 
marked  controls.  Blind  persons  benefit  from 
audible  indications  on  direction  of  travel  and 
floors,  and  tactile  markings  at  all  controls. 
Hearing-impaired  persons  need  this 
information  to  be  visual.  Lifts  benefit  people 
with  mobility  impairments;  they  cannot 
substitute  for  elevators  in  new  construction, 
but  they  can  be  a  successful  solution  to 
existing  stairs  that  cannot  be  ramped. 

1.  At  least  one  serves  each  level  on 
accessible  route  In  a  multi-story  facility, 
unless  levels  are  connected  by  ramps? 

2.  Is  it  an  automatic  self-leveling  elevator 
with  reopening  devices? 

3.  Cars  dimensions:  if  door  opens  in  the 
center,  floor  at  least  51'  x  80';  if  door  opens 
on  one  side,  floor  at  least  51'  x  68'? 

4.  Mall  call  buttons:  centered  42'  or  less 
from  floor  and  lighted? 

5.  Car  controls:  highest  control  48'.  buttons 
at  least  V4'  and  marked  with  raised 
characters? 

6.  Door  remains  open  3  seconds? 

7.  Visual  and  audible  floor  Indicators 
provided? 

8.  If  emei^ncy  information  systems 
provided,  audible  alarms  (bells  or  audible 
instructions)  and  visual  signals  (flashing 
alarms  or  written  instructions)  are  used? 

9.  Automatically  corrects  over/under-travel 
within  W'  when  stopping  at  floor? 

10.  Door  width  at  least  36'7 

11.  Floor  is  firm,  stable  and  non-slip? 

12.  No  more  than  1 '.«'  gap  between  car  and 
landing  platform? 

Comments: 

Element  ft  Stairs  (UFAS  4.9) 

Need:  People  with  sight  impairments  need 
stairs  of  uniform  tread  and  width,  *»rith 
handrails  which  guide  them  and  which 
indicate  landings, 

1,  Stair  step  heights  are  uniform;  step 
depths  are  at  least  11*  and  uniform? 

2,  No  overhangs  on  steps  greater  than  1  *h'\ 
overhangs  are  curved? 

3,  Handrails  meet  requirements  (discussed 
under  ramps)? 

Comments: 

Element  7:  Restrooms  (UFAS  4  16-4.26) 

Need:  People  with  mobility  impairments 
need  restrooms  that  they  can  get  to  and  use 
easily  and  safely.  For  maximum  flexibility, 
fixtures  need  adequate  clear  floor  space  for 
close  approach  and  turning.  Some  individuals 
require  sturdily  mounted  grab  bars  for 
support  or  transfer.  Controls  and  hardware 
must  be  within  reach  and  easily  operable. 
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1  lot.  sharp,  abrasive,  or  protruding  objects 
are  hazards. 

\.  If  there  are  restrooms,  at  least  ore  is 
provided  on  an  accessible  route? 

2.  Entrance  door  has  at  least  32'  clear 
opening;  lever  handle  or  push/pull  type 
hardware;  identified  by  accessibility  symbol? 

3.  Unobstructed  space  to  allow  for 
■Aheelchair? 

4.  Toilet  stall  doors  at  least  32'  wide? 

5.  Adequate  space  for  maneuvering  in 
stalls?  [Refer  to  standards  for  requirements 
for  different  configurations.] 

8.  In  stalls,  front  partition  and  at  least  one 
side  partition  provide  toe  clearance  of  at 
least  9"  above  the  floor  (if  depth  of  the  stall  is 
greater  than  60'  then  toe  clearance  not 
needed)? 

7.  Grab  bars  are  33-36"  high;  located  on 
back  and  side  of  stall;  IV*'— 1^'  diameter; 
T-2'  from  wall;  support  250  lb.  force  in  any 
direction  at  any  point;  sharp  edges/ 
protrusions  ehminated? 

8.  Toilet  is  17'-19'  high  and  located 
maximum  18"  from  center  of  toilet  to  closet 
wall? 

9.  For  wall-mounted  unnal,  the  basin 
opening  is  no  more  than  17'  from  floor 
elongated  rim;  clear  floor  space  30'  by  48'  in 
front  of  urinals? 

10.  Toilet  paper  dispenser  at  least  19' 
above  floor? 

11.  Sinks;  height  maximum  34' ;  drain  and 
hot  water  pipes  insulated-  minimum  29" 
clearance  below  apron  of  sink? 

12.  Faucets;  controls  mounted  no  more  than 
+4'  above  ground:  hand-operated  or 
automatic  but  do  not  require  tight  gripping, 
pinching  or  twisting  of  wrist? 

13.  Where  there  are  mirrors,  bottom  edge 
maximum  of  40'  above  floor? 

14.  Towel  dispenser  and  disposal  unit; 
operable  part  no  more  than  40'  above  floor? 
Corrjnents:  | 
Element  8:  Drinking  Fountains  (UFAS  4.12(9)) 

Need:  Persons  in  wheelchairs  need 
drinking  fountains  mounted  low  so  they  can 
reach  the  spout.  They  need  to  be  able  to  pull 
up  under  the  fountain  or  along  its  side. 
Provision  of  a  paper  cup  dispenser  may  be  an 
appropriate  alternative.  Persons  who  have 
difficulty  using  their  bands  need  controls  that 
can  be  easily  operated. 

"^  1.  If  fountains  are  available,  50%  accessible 
on  each  floor,  if  only  one  is  available,  is  it  on 
an  accessible  route? 

2.  Spout  .tiounted  36'  above  floor  in  from  of 
unit  with  water  flow  at  least  4'  high  and 
parallel  to  front  of  unit? 

3.  Controls  operable  with  one  hand  without 
grasping  or  twisting? 

4.  Wall  mounted:  bottom  of  apron  to  floor 
at  least  27';  built  in:  at  least  39'  x  48'  in  from 
of  fountain? 

Comments;  1 

Element  9  Hazardous  Areas  and  Warning 
Signals  (UFAS  4  12  and  4.28) 

Need:  People  with  visual  impairments  need 
audible  emergency  warning  systems  and  to 
be  alerted  by  touch  to  hazardous  areas. 
Persons  with  hearing  impairments  need 
visual  alarms. 

.  1.  If  warning  systems  are  provided,  both 
visual  (flashing)  and  audible  provided? 


2.  Door  knobs  to  hazardous  areas 
roughened;  doors  labeled  in  raised  or  routed 
letters? 
Comments: 

Element  10:  Assembly.  Meeting  and 
Conference  Areas  (UFAS  4.1  and  4.33) 

Need:  People  who  use  wheelchairs  need  a 
level  area  from  which  they  can  view  the 
performance  area.  Both  the  seating  area  and 
the  performance  area  must  be  on  an 
accessible  route.  Persons  with  hearing 
impairments  need  an  auxiliary  listening 
system. 

1.  Wheelchair  spaces  available?  Suggested 

guideline; 


Total  capacity 
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Wheetchair 
locations 


2.  Wheelchair  locations  adjacent  to 
accessible  route  and.  whenever  possible, 
ramped  to  different  seating  levels? 

3.  Performing  areas  on  an  accessible  route? 

4.  For  large  areas,  amplification  system 
available  (volume  controls,  wireless 
headphones,  infrared— audio  loops  and  radio 
frequency  acceptable)? 
Comments: 

Element  11:  Public  Telephones  (UFAS  4.1.2 
and  4.31) 

Need:  Persons  who  use  wheelchairs  need 
adequate  clear  floor  space  to  pull  up  to  the 
telephone  and  a  low  mounting  height  so  they 
can  reach  all  operable  parts.  Persons  with 
hearing  impairments  need  volume  controls. 

1.  If  public  telephones,  at  least  one 
accessible  per  floor? 

2.  Located  on  an  accessible  route  with 
clear  floor  space  30*  x  48'  in  front  of  phone? 

3.  Highest  operable  control  48"  high  for 
front  approach,  54'  for  parallel  approach? 

4.  Push  button  controls? 

5.  Any  provision  for  the  hearing  impaired? 

Comments; 

Element  12:  Picnic  Areas 

Need:  Persons  in  wheelchairs  need  tables 
with  one  end  extended  or  with  a  portion  of  a 
bench  removed  so  that  the  table  legs  or 
benches  do  not  prohibit  access.  Picnic  tables 
need  to  be  on  an  accessible  route  and  located 
on  8  firm,  level  surface.  Grills  and  trash 
receptacles  need  to  be  at  an  accessible 
height.  Grills  need  to  be  located  on  a  paved 
level  textured  surface,  and  trash  receptacles 
need  to  have  rounded  comers  so  as  not  to  be 
a  safety  hazard  to  visually-impaired  persons. 
Comments: 

Element  13:  Exhibits.  Signs  and  Information 
Displays 

Need:  Persons  with  disabilities  need 
exhibits,  signs  and  information  displays 
adequately  lighted,  in  high-contrast  colors,  in 
large,  easy-to-read  print,  and  at  levels  where 
the  material  may  be  read  by  short  people  or 


by  persons  in  wheelchairs.  Tactile  objects 
allow  visually-mipaired  persons  to  enjoy 
exhibits  and  displays.  Audio  information 
should  be  available  to  hearing-impaired 
persons  in  some  other  format. 
Comments: 

Element  14:  Seating.  Tables,  and  Work  Areas 
(UFAS  4.32) 

Need:  Persons  in  wheelchairs  need  seating 
with  flat,  clear  floor  space  in  front  of  tables, 
counters,  and  work  areas,  as  well  as 
sufficient  knee  clearance. 
Comments; 

Element  15:  Other  Building  Elements  and 
Specialized  Facilities 

Other  building  elements  and  special  use 
facilities  are  not  covered  by  these  forms. 
Where  access  to  these  elements  and  facilities 
is  essential  for  ind:v:duals  with  disabilities 
are  to  participate  fully  in  your  program  or 
activity. 

•  Bathing  facilities  and  showers — UFAS 
4.23 

•  Storage  facilities— LTAS  4.25 

•  Windows— UF.AS  4.12 

•  Dwelling  units— LTAS  4.34 

•  Food  service  facilities— UFAS  5.0 

•  Health  care  facilities— UFAS  6  0 

•  Ubraries— UFAS8  0 

•  Mercantile— UF.XS  7  0 
Copies  of  the  UF.AS  may  be  obtained  from 

your  State  ACTIO.N'  Office. 

Comments; 

(FR  Doc.  92-8391  Filed  4-9-92;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  92-0131 

Pseudorabies  in  Swine;  Approved 
Testing  Laboratories 

agency:  Animal  and  Plan  Health 
Inspection  Service,  USDA, 
action:  Notice 


summary:  We  are  updating  the  li.st  of 
laborato.nes  approved  to  perform  the 
HerdChek*  Pseudorabies  Virus  gpl 
Antibody  Test,  an  approved  differential 
pseudorabies  test.  In  accordance  with 
the  regulations  governing  the  interstate 
movement  of  swine  because  of 
pseudorabies,  approved  diffeiential 
pseudorabies  tests  may  be  conducted 
only  in  laboratories  approved  by  the 
Administrator.  The  r^guiaticns  further 
state  that  laboratories  approved  to 
conduct  these  tests  will  be  listed  in  a 
notice  published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  William  Stewart,  Chief  Staff 
Veterinarian,  Swine  Diseases  Staff,  VS. 
APHIS,  USDA,  room  735,  Federal 
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Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-7767. 

SUPPLEMENTARY  INFORMATION: 

The  regulations  governing  the 
interstate  movement  of  swine  because 
of  pseudorabies  {9  CFR  part  85)  set  fort." 
provisions  for  using  approved 
differential  pseudorabies  tests  for 
determining  the  disease  status  of  herds 
of  swine.  The  regulations  state  that 
approved  differential  pseudorabies  tests 
may  be  conducted  only  in  laboratories 
approved  by  the  Administrator,  and  that 
a  notice  listing  laboratories  approved  to 
conduct  these  tests  will  be  published  in 
the  Federal  Register. 

This  notice  list  all  laboratories 
approved,  as  of  January  6,  1992,  to 
conduct  the  HerdChek*  anti- 
pseudorabies  virus  glycoprotein  I 
enzyme-linked  immunosorbent  assay 
(HerdChek*  test).  The  IDEXX 
HerdChek*  Pseudorabies  Virus  gpl 
Antibody  Test  Kit  is  approved  for  use 
with  offical  gene-altered  pseudorabies 
vaccines  manufactured  by  Syntrovel, 
Inc.  (gpl-  and  gpX-Deleted  PRV- 
Markergold),  Solvay  Veterinary.  Inc. 
(gpl).  Boehnnger-Ingleheim  Animal 
Health.  Inc.  (gpl).  and  Norden 
Laboratories  (gpl). 

The  following  is  a  complete  list  of 
laboratories  approved  to  perform  the 
HerdChek*  Pseudorabies  Virus  gpl 
Antibody  Test: 

Illinois 

Illinois  Department  of  Agriculture  Animal 
Disease  Laboratory,  Galesburg,  IL. 

Indiana 

Purdue  University  Animal  Disease  Diagnostic 
Laboratory.  West  Lafayette,  IN. 

Iowa 


Iowa  State  University  Veterinary  Diagnostic 
Laboratory.  Ames,  lA. 

Michigan 

Michigan  Department  of  Agriculture 
Laboratory,  East  Lansing,  ML 

Minnesota 

University  of  Minnesota  Department  of 
Veterinary  Diagnostic  Investigations,  St. 
Paul.  MN. 

Nebraska 

University  of  Nebraska  Veterinary  Diagnostic 
Center,  Lincoln.  NE. 

North  Carolina 

Rollins  Animal  Disease  Diagnostic 
Laboratory,  Raleigh.  NC. 

Ohio 

Ohio  Department  of  Agriculture  Animal 
Disease  Diagnostic  Laboratory, 
Reynoldsburg,  OH. 


South  Dakota 

South  Dakota  State  University  Animal 
Disease  Research  and  Diagnostic 
Labora!or>,  Brookings.  SD 
.Authority:  21  U  S  C.  111.  112.  113.  115. 117. 

!:0.  121.  123-126  134b.  134f;  7  CFR  2.17,  2.51. 

and  371.2(d). 

Done  in  VVashington  DC.  this  6th  day  of 

April  1992. 

Robert  Melland, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc  9.-! -6311  Filed  4-9-92;  8:45  am] 
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Forest  Service 

Restoration  Plan  for  the  Exxon  Valdez 
Oil  Spill  Area,  Prince  William  Sound. 
Gult  of  Alaska,  and  Alaska  Peninsula, 
Alaska 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  Prepare  an 

Environmental  impact  Statement 


summary:  The  Department  of 
Agriculture,  Forest  Service  will  be  the 
lead  Federal  Agency  for  the  Trustee 
Council  in  the  preparation  of  a 
programmatic  Environmental  Impact 
Statement  (EIS)  for  the  development  of  a 
Restoration  Plan  following  the  March  24, 
1989.  Exxon  Valdez  oil  spill.  The 
responsible  official  for  the  preparation 
of  the  EIS  is  the  Regional  Forester. 
Michael  A  Barton  The  Restoration  Plan 
will  establish  management  direction  and 
guide  all  natural  resource  restoration 
activities  for  the  next  10  years. 
Activities  will  be  conducted  within  the 
area  affected  by  the  Exxon  Valdez  oil 
spill. 

DATES:  Initial  comments  concerning  the 

proposed  development  of  a  Restoration 
Flan  should  be  received  by  June  4. 1992. 
ADDRESSES:  Send  written  comments  to 
Dave  Gibbons,  Acting  Administrative 
Director,  Restoration  Team,  645  G 
Street,  .\nchorage.  Alaska,  pq.'iOl. 
FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  action 
and  EIS  should  be  directed  to  Ken  Rice, 

Deputy  Natural  Resource  Manager, 
Restoration  Team,  645  G  Street. 
Anchorage,  Alaska,  99501;  phone  (907) 

2-B-ftni2, 

SUPPt^MENTARY  INFORMATION: 
A,  Introduction 

On  October  8.  199;   a  federal  court 
approved  settlement  between  the  State 
and  Federal  governments  and  Exxon 
under  which  Exxon  will  pay  slightly 
overSl  billion  in  criminal  restitution 
and  civil  damages  to  the  governments. 
The  State  and  Federal  Trustees  will 
receive  $900  million  in  civil  damages 


from  Exxon  over  the  next  10  years.  The 
funds  are  to  be  used  to  restore  the 
environment  of  the  areas  affected  by  the 
Exxon  Valdez  oil  spill  to  its  pre-spill 
condition.  This  includes  the  restoration 
of  any  natural  resource  injured,  lost  or 
destroyed  and  the  services  provided  by 
that  resource  or  which  replaces  or 
substitutes  for  the  injured,  lost  or 
destroyed  resource  and  affected 
services. 

All  decisions  about  restcwation  and 
uses  of  restoration  funds  are  determined 
by  six  natural  resources  Trustees,  three 
Federal  and  three  State.  The  three 
Federal  Trustees  are:  The  Administrator 
for  the  National  Oceanic  and 
Atmospheric  Administration.  U.S. 
Department  of  Commerce,  and  the 
Secretaries  of  the  Department  of 
Agriculture  and  of  the  Interior.  The  three 
State  Trustees  are:  The  Commissioners 
of  Fish  and  Game  and  Environmental 
Conservation,  and  the  Attorney  General. 
A  Trustee  Council,  located  in  Alaska, 
which  is  made  up  of  designees  of  the 
Federal  Trustees  and  the  three  State 
Trustees,  is  responsible  for  all  decisions 
relating  to  the  assessment  of  injuries, 
uses  of  the  restoration  funds,  and  all 
restoration  activities  including  the 
preparation  of  a  Restoration  Plan.  The 
Restoration  Plan  will  provide 
management  direction  for  restoration  by 
identifying  restoration  goals,  objectives 
and  policy  guidelines  for  conducting 
restoration  activities.  The  Trustees  will 
prepare  a  programmatic  EIS  on  the 
proposed  Restoration  Plan. 


B    Possible  ResSorriti 


Alternatives 


Six  possible  restoration  alternatives 
that  may  be  considered  in  the  proposed 
Restoration  Plan  and  analyzed  in  the 
EIS  include: 

1.  No-Action 

This  alternative  would  rely  upon  the 
natural  recovery  process  to  restore  the 
ecosystem.  Monitoring  would  assess 
whether  natural  recovery  is  proceeding 
as  anticipated. 

2.  Human  Use  Management 

This  alternative  uses  Federal  and 
State  management  authorities  (statutes" 
and  regulations)  to  modify  human  uses 
of  resources  or  habitats.  The  goal  is  to 
reduce  mortality  or  stress  on  injured 
resources  and  to  accelerate  their 
recovery. 

3.  Manipulation  of  Resources 

This  approach  includes  measures 
taken  directly,  usually  on-site,  to 
rehabilitate  or  replace  an  injured 
species  population,  restore  a  damaged 
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habitat  or  enhance  services  provided  by 

a  damaged  resource. 

4  Habitat  Protection  and  Acquisition 

This  approach  includes  changes  in 
management  practices  on  public  or 
private  lands  and  creation  of 
"protected"  areas  on  existing  public 
lands  in  order  to  prevent  further  damage 
to  resources  injured  by  the  Exxon 
Valdez  oil  spill.  Going  beyond  land 
management  practices,  there  are  options 
that  involve  the  acquisition  of  damaged 
habitats  or  property  rights  short  of  tide, 
in  order  to  protect  strategic  wildlife, 
fisheries  habitat  or  recreation  sites. 

5.  Acquisition  of  Equivalent  Resources 

"Acquisition  of  equivalent  resources 
means  to  compensate  for  an  injured, 
lost,  or  destroyed  resource  by 
substituting  another  resource  that 
provides  the  same  or  substantially 
similar  services  as  the  injured  resource" 
(56  FR  8899  [March  1, 1991]).  Restoration 
approaches,  such  as  the  manipulation  of 
resources  and  habitat  protection  and 
acquisition,  can  be  implemented  on  an 
equivalent-resource  basis. 

6.  Combination  Alternatives 

Each  of  the  alternatives  above  may  be 
considered  strictly  in  its  ovm  right  or 
mixed  in  any  number  of  ways, 
depending  on  priorities  and  methods. 

Further  information  regarding  the 
possible  restoration  alternatives  is 
included  in  the  Elxxon  Valdez  Oil  Spill 
Restoration.  Volume  I:  Restoration 
Framework,  which  will  be  published  in 
April.  1992. 

C.  Scoping  and  Issue  Development 

With  publication  of  this  Notice  of 
Intent,  the  Trustees  are  continuing  a 
process  intended  to  identify  those  issues 
that  need  to  be  addressed  in  preparing 
the  Draft  EIS  (DEIS)  and  Draft 
Restoration  Plan.  Under  the  National 
Environmental  Policy  Act,  this  process 
is  called  "scoping."  The  results  of  the 
scoping  process  will  guide  the 
preparation  of  the  Draft  Restoration 
Plan  and  DEIS.  During  the  scoping 
process  the  Trustees  will  seek 
information,  comments,  and  assistance 
from  Federal.  State  and  local  agencies, 
and  other  individuals  or  organizations 
who  may  be  interested  in.  or  affected  by 
restoration.  Public  scoping  meetings  will 
be  held  in  local  conmiunities  during 
.■\pril  and  May  1992.  The  Exxon  Valdez 
Oil  Spill  Restoration,  Volume  I. 
Restoration  Framework,  is  intended  to 
serve  as  a  scoping  document.  It  provides 
information  about  restoration  planning 
to  date,  a  summary'  of  injuries  to  natural 
resources,  proposed  injury  criteria  and 
criteria  for  evaluating  restoration 


options  and  alternatives.  Public 
meetings  will  be  held  in  October  1992  in 
local  communities  following  publication 
of  the  DEIS. 

D.  Expected  Tune  for  Completion 

A  DEIS  should  be  filed  with  EPA  in 
September  1992  and  the  final  EIS  should 
be  filed  in  February  1993.  The  Trustees 
will  consider  the  comments,  responses, 
disclosure  of  environmental 
consequences,  and  applicable  laws, 
regulations  and  policies  in  making 
decisions  regarding  restoration. 

E.  Comments 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the  notice  of 
availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  this  proposed  action 
participate  at  that  time.  To  be  most 
helpful,  comments  on  the  DEIS 
statement  should  be  as  specific  as 
possible,  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed.  (See  the  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.03). 

In  addition.  Federal  tiourt  decisions 
have  established  that  reviewers  of  DEIS 
statements  must  structure  their 
participation  in  the  envirorunental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  concerns. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519.  553  (1978). 
Environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  Wisconsin 
Heritage.  Inc.  v.  Ham's,  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objectives  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final. 

Dated:  April  1, 1992. 
Michael  A.  Barton, 

Regional  Forester. 

[FR  Doc.  92-8268  Filed  4-9-92;  8:45  am) 
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Exxon  valdex  Oil  Spill  Restoration, 
Volume  i  Restoration  Framework, 
Volume  II:  1992  Oralt  Work  Plan 

action:  Availability  of  the  1992  Draft 
Work  Plan  and  Restoration  Framework 
Documents  for  the  Exxon  Valdez  oil 
spill.  


summary:  This  notice  announces  that 
the  1992  Draft  Work  Plan  and 
Restoration  Framework  Documents 
("1992  Documents")  are  now  available 
for  public  review  and  comment. 
Responses  to  the  public  comments 
received  concerning  the  1991  State/ 
Federal  Natural  Resource  Damage 
Assessment  and  Restoration  Plan  for  the 
Exxon  Valdez  Oil  Spill  are  also 
available.  The  Regional  Forester  for  the 
Alaska  Region  Michael  A.  Barton,  is 
acting  on  behalf  of  the  Trustee  Council 
in  releasing  this  notice. 
DATES:  Comments  concerning  the  1992 
Documents  must  be  received  by  June  4, 
19'.-t2 

ADDRESSES:  Copies  of  the  1992 
Documents  may  be  received  by 
contacting  the  Trustee  Council.  645  G 
Street.  Anchorage,  AK.  99501.  All 
com.ments  must  be  v>Titten  and 
submitted  to:  Trustee  Council.  645  G 
Street.  Anchorage,  AK.  99501. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Oil  Spill  Public  Information  Center 
at  the  following  telephone  numbers: 
(907)  27a-8008:  In  Alaska  toll  free  1-600- 
478-7745:  Outside  Alaska  toll  free  1- 
800-283-7745.  ^ 

SUPPLEMENTARY  INFORMATION:  In 
October.  1391.  the  Federal  Government 
and  the  State  of  Alaska  agreed  to  a 
settlement  for  injuries  resulting  from  the 
rupture  of  the  T/V  Exxon  Valdez  and 
the  discharge  of  approximately  11 
million  gallons  of  North  Slope  crude  oil 
into  Prince  William  Sound  and  the  Gulf 
of  Alaska.  The  natural  resources 
Trustees  for  the  State,  the 
Commissioners  of  the  Departments  of 
Fish  and  Game  and  Elnvironmental 
Conservation  and  the  Alaska  Attorney 
General,  and  for  the  Federal 
Government,  the  Secretaries  of 
Agriculture  and  the  Interior  and  the 
Administrator  of  the  National  Oceanic 
and  Atmospheric  Administration  will 
receive  $900  million  in  civil  damages 
over  the  next  ten  years  to  be  used  to 
restore  the  environment  of  the  areas 
affected  by  the  Exxon  Valdez  oil  spill  to 
its  prespill  condition.  A  Trustee  Council 
Icoated  in  Alaska,  which  is  comprised  of 
the  Federal  Trustees'  designees  and  the 
State  Trustees,  are  responsible  for  all 
decisions  relating  to  the  assessment  of 
.    injuries,  uses  of  the  funds  received  for 
restoration,  and  all  restoration 
activities,  including  the  preparation  of  a 
Restoration  Plan.  The  Trustee  Council  is 
continuing  a  process  intended  to  identify 
issues  that  need  to  be  addressed  in 
preparation  of  the  Restoration  Plan.  To 
further  this  process,  the  Restoration 
Framework  provides  information  about 
restoration  planning  to  date,  a  summary 
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of  injuries  to  natural  resources, 
proposed  injury  criteria,  and  proposed 
criteria  for  evaluating  restoration 
options  and  alternatives. 

This  Notice  announces  the  availability 
of  the  1992  Documents  and  requests 
comments  from  the  public  concerning 
both  the  proposed  damage  assessment 
and  restoration  activites  to  take  place  in 
1992  detailed  in  the  Work  Plan,  and  the 
proposed  process  to  guide  the  Trustees 
and  the  public  to  restore  the 
environment  injured  by  the  spill 
discussed  in  the  Framework  Document. 
Those  who  have  not  already  requested  a 
copy  of  the  1992  Documents  may  do  so 
by  contracting  the  Trustee  Council 
indicated  in  the  above  address.  Written 
comments  concerning  the  1992 
Documents  must  be  received  no  Iritrr 
than  June  4, 1992. 

Dated:  April  1, 1992. 

Michael  A.  Barton, 

Regional  Forester 

(FR  Doc-  92-8267  Filed  +-CM)2,  8  45  am] 
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Transfer  of  Administrative 
Jurisdiction;  Pinon  Canyon  Maneuver 
Site,  Colorado 

AGENCY:  Forest  Ser\  ice.  USDA 
action:  .Notice  of  transfer  of  land. 

SUMMAPY:  On  September  10. 1991,  the 

Secretary  of  the  Army  signed  an  order 
agreeing  to  the  transfer  of 
administrative  jurisdiction  of 
approximately  16,354  acres  of  land  at 
the  Pinon  Canyon  Maneuver  Site,  Fort 
Carson,  Colorado,  consisting  of  all 
parcels  of  land  identified  b>  the 
Secretary  of  the  Army  as  uneconomic 
remnant  lands,  from  the  Department  cf 
the  Army  to  the  Department  of 
Agriculture  for  inclusion  in  tht 
Comanche  National  Grassland,  The  land 
transferred  is  known  more  commonly  as 
the  Picket  Wire  Canyonland. 

This  transfer  was  authonzed  by  an 
Interagency  Agreement  dated  May  29, 
1991,  which  also  resolved  access  and 
management  issues  on  the  land  being 
transferred.  The  Secretar>'  of  Agriculture 
hereby  gives  notice  of  the  acceptance  of 
this  land.  A  copy  of  the  order  of  transfer 
as  signed  by  the  Secretary  is  set  out  at 
the  end  of  this  notice. 

DATES:  This  transfer  was  effective 
December  12.  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  M.  Sherman,  Lands  Staff,  4  South, 
Forest  Service,  USDA,  P.O  Box  96090, 
Washington,  DC  20090-6090,  (202J  20&- 
1362. 


Dated:  March  19  1992 
Gordon  H  Small. 

Actinf  Assoc late  DfDuty  Chief 

Department  of  Agriculture  Order  of 
Transfer  of  Administrative  Junsdu  tion 
Over  Remnant  Lands  at  the  Pinon 
Canyon  Maneuver  Site 

In  compliance  with  section  2825  of  Public 
Law  ini-510,  notice  is  hereby  given  that 
those  lands  heretofore  under  the 
administrative  jurisdiction  of  the  Department 
of  the  Army  at  the  Pinon  Canyon  Maneuver 
Site  m  Las  Animas  and  Oiero  Counties, 
Ci'iorado,  consistmj!  of  approximately  16.354 
atrps  of  uneconomic  remnant  land  as 
Rp.'ierally  depicted  on  a  map  entitled  "Land 
TransferPinnn  Canyon  Maneuver  Site"  dated 
February  12.  1991,  are  hereby  transferred  to 
t.he  adm.inistrative  jurisdiction  of  the 
Department  of  Agriculture  for  inclusion  in  the 
Comanche  .National  Grassland. 

The  legal  description  and  map  of  the 
property  transferred  by  this  Order  are  on  file 
and  available  for  public  inspection  in  the 
Office  of  the  Chief  of  the  Forest  Service, 
Department  of  Agnculture,  Washington,  DC. 

Dated:  December  12,  1991. 
Edward  R.  Madigan. 
Secrelary-  of  Agncuiiure 
[FR  Doc,  92-8;W2  Filed  4-&-92;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1992  Census  of  Governments  - 
Su.'-i.ey  of  Government  Employment. 

Form  Number(sj:  El  through  E-9. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  78,763  hours. 

Number  of  Respondents:  71,040. 

Avg  Hours  Per  Response:  1  hour  and  6 
minutes. 

IVeeds  and  Uses:  This  is  a  request  for 
approval  of  nine  data  collection  forms 
for  use  in  the  employment  phase  of  the 
1992  Census  of  Governments.  The 
survey  of  government  employment  is 
conducted  every  five  years  as  part  of  the 
census  of  governments.  Data  are 
collected  on  state  and  local  government 
employment  and  pay,  costs  for 
employee  benefits,  social  security 
coverage  of  employees,  and  labor- 
management  relations  policies  and 
activities  Each  form  is  tailored  to  the 
particular  size  and  type  of  government 
to  be  surveyed  The  Bureau  of  Economic 
Analysis  uses  this  data  to  develop  the 


public  sector  components  of  the  gross 
national  product  and  national  income 
accounts,  and  to  develop  personal 
income  statistics.  The  Department  of 
Housing  and  Urban  Development 
determines  the  allocation  of  operating 
subsidies  to  local  housing  authorities 
based  on  this  survey.  The  Bureau  of 
Labor  Statistics  uses  data  from  this 
survey  to  assist  in  the  benchmarking  of 
state  and  local  government  components 
of  its  monthly  employment  and  earnings 
statistics.  The  Social  Security 
Administration  and  Department  of 
Health  and  Human  Services  track  the 
extent  of  social  security  coverage  for 
state  and  local  government  employees 
using  the  data  collected  in  the  survey.  In 
addition,  state  and  local  government 
officials,  public  interest  groups,  and 
professional  organizations  use  the  data 
for  analysis  and  study. 

Affected  Public:  State  or  local 
governments. 

Frequency:  Every  five  years. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue,  NW., 
v\  ashington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  April  6, 1992. 
Edward  MicfaaU, 

Departmental  Forms  Clearance  Officer. 
Office  of  Management  and  Organization. 
[FR  Doc.  92-8299  Filed  4-9-92;  8:45  am] 

WUJNO  COM  3 ' '  &-07-f 


International  Trade  Administration 

:C -535-00 11 

Cotton  Shop  Towels  From  Pakistan; 
Final  Results  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Admmistration/Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  Final  Results  of 
Couiiiervailing  Duty  Administrative 
Review. 

summary:  On  January  22, 1992.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
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or.  cotton  shop  towels  from  Pakistan  for 
the  penod  January  1.  1990  through 
DeceT.ber  31.  1990.  We  have  now 
ccmpieted  that  review  and  determine 
the  total  bounty  or  grant  to  be  8.28 
percent  ad  valorem. 
EFFECTIVE  DATE:  April  10.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Beacn  or  Mana  MacKay, 
Office  of  Counte-\-ai;!n«  Compliance. 
Ir.terr.ational  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington, 
DC,  20230;  telephone:  (202)  377-2786. 
SUPPtEMEMTARV  INFORMATION: 

Background 

On  Januar>'  22. 19«2.  the  Department 
of  Commerce  fthe  Department) 
published  ;n  the  Federal  Register  (57  PR 
2516)  the  preliminary  results  of  this 
administrative  review  of  the 
countervailing  duty  order  on  cotton  shop 
towels  from  Pakistan  (49  FR  8974:  March 
9,  1984)  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930.  as  amended  (the  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Pakistani  cotton  shop 
towels.  During  the  review  period,  such 
merchandise  was  classifiable  under  item 
number  6307.10.20  of  the  Harmonized 
Tariff  Schedule  (HTS).  The  HTS  item 
number  is  provided  for  convenience  and 
Customs  purposes.  The  written 
descr.ption  remains  dispositive. 

The  review  covers  the  period  January 
1.  1990  through  December  31. 1990, 
sixteen  companies,  and  five  programs: 
(1)  Export  Fmancing  Scheme;  (2)  Excise 
Tax.  Sales  Tax  and  Customs  Duty 
Rebate  programs:  (3)  Income  Tax 
Reductions  for  Exports;  (4)  Import  Duty 
Rebates:  and  (5)  Focport  Credit 
Insurance. 

.Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  respondents,  the 
Export  Promotion  B-oreau  of  Pakistan 
and  the  exporters  of  cotton  shop  towels 
from  Pakistan. 

Comment  1:  Respondents  object  to  the 
Department's  rejection  of  their 
supplemental  response  as  untimely.  The 
supplemental  response  was  filed  on 
January  3. 1992,  prior  to  publication  of 
the  preliminary  results  notice  but  after 
the  expiration  of  the  deadline  set  by  the 
Department.  The  return  of  this 
submission,  respondents  contend,  had 
extremely  adverse  consequences  for  two 
companies  who  received  a  company- 
specific  rate  based  on  the  best 


information  available  ("BIA"). 
Respondents  claim  that  in  this 
administrative  review  the  Department 
failed  to  follow  its  own  rules  by 
accepting  the  petitioner's  request  for  an 
administrative  review  which  was 
completed  after  the  regulatory  deadline. 
Equity  therefore  dictates  that  the 
Department  accept  the  respondents' 
January  3, 1992.  submission. 
Respondents,  therefore,  ask  that  the 
Department  specifically  request  that  this 
information  be  submitted  under 
5  355.31(b)(1)  of  the  Department's 
regulations,  prior  to  rendering  a  final 
determination. 

Department's  Position:  Contrary  to 
respondents'  beUef,  the  Department 
provided  respondents  every  opportunity 
to  submit  the  necessary  information 
during  the  course  of  this  proceeding.  The 
Department  issued  a  supplemental 
questionnaire  to  cure  significant 
omissions  found  in  the  response  to  the 
original  questionnaire.  Respondents' 
omissions  appeared  in  the  response, 
despite  the  fact  that  respondents  were 
granted  three  subsequent  extensions  to 
the  deadline  originally  set  by  the 
Department  for  submission  of  the 
original  questionnaire  response. 
Considering  the  fact  that  we  had 
already  granted  these  three  extensions 
for  responding  to  the  original 
questionnaire,  in  order  to  meet  the 
statutory  deadlines  set  for  the 
completion  of  this  administrative 
review,  no  further  extension  was  given 
to  the  deadline  for  the  supplemental 
questionnaire  response.  The 
supplemental  response  of  January  3, 
1992,  was  submitted  two  weeks  after  the 
deadline  set  by  the  Department.  Under 
these  circumstances,  it  is  clear  that  the 
Department  has  provided  respondent 
more  than  a  fair  and  reasonable 
opportunity  to  submit  for  the  record  the 
necessary  information. 

Comment  2:  Respondents  contend 
that,  in  calculating  the  benefit  for  United 
Towel  Exporters  (United)  from  the 
Income  Tax  Reduction  for  Exports 
program,  the  Department  failed  to 
recognize  that  the  amount  of  tax 
reduction  listed  in  the  questionnaire 
response  was  calculated  based  on  total 
exports  of  subject  and  non-subject 
merchandise  and  not  on  exports  of  the 
subject  merchandise  to  the  United 
States.  According  to  respondents,  the 
Department  should  calculate  the  ratio  of 
U.S.  exports  of  subject  merchandise  to 
total  exports  and  include  in  the  benefit 
calculations  only  the  corresponding 
share  of  the  amount  of  income  tax 
reduction  received. 

Department's  Position:  We 
reexamined  the  information  provided. 
We  note  that  United,  as  well  as  all  other 


companies  that  responded  to  the 
questionnaire,  provided  information 
showing  that  the  benefit  under  this 
program  was  calculated  based  on  total 
exports  of  subject  and  non-subject 
merchandise.  Consequently,  to  calculate 
the  benefit  from  this  program  we  have 
used  as  our  denominator  the  company's 
total  exports  rather  than  their  exports  to 
the  United  States,  On  this  basis,  we 
determine  the  benefit  from  this  program 
to  be  0.18  percent  ad  valorem  during  the 
review  period. 

Cow.ment  3:  Respondents  allege  that 
certain  companies  that  used  the  Export 
Finance  Scheme  reported  all  export 
financing  that  was  outstanding  during 
the  review  period  rather  than  financing 
solely  on  exports  to  the  United  States. 
As  a  result,  the  amount  of  each 
company's  total  financing  attributed  by 
the  Department  to  exports  of  cotton 
shop  towels  to  the  United  States,  greatly 
exceeded  the  value  of  those  exports. 
This  is  unlikely  in  light  of  this  program's 
operation  as  described  in  the 
Department's  prelim.inarv'  notice, 
whereby  financing  exceeding  export 
performance  would  incur  a  stiff  penalty. 
Therefore,  respondents  contend  that  the 
Department  should  use  each  company's 
total  exports  in  the  calculation  of  the 
benefit  from  this  program. 

Department's  Position:  We  addressed 
this  issue  in  the  last  administrative 
review  (see.  Cotton  Shop  Towels  from 
Pakistan:  Final  Results  of  Countervailing 
Duty  Administrative  Review  (56  FR 
28740:  June  24,  1991)).  In  this  review,  we 
examined  the  information  provided  in 
the  questionnaire  response  and 
determined  that  certain  companies 
again  reported  loan  amounts  that 
exceeded  the  value  of  their  exports  of 
cotton  shop  towels  to  the  United  States. 
However,  respondents  did  not 
demonstrate  which  of  these  loans  were 
attributable  to  non-U. S.  exports,  despite 
the  fact  that  the  Department's 
questionnaire  specifically  asked  for  this 
information.  In  the  absence  of 
information  tying  these  loans  to  non- 
U.S.  exports,  as  best  information 
available,  for  each  company  we  divided 
the  total  benefit  attributable  to  each 
company's  loans  by  the  value  of  the 
company's  US.  exports.  However,  it  is 
unlikely  that  the  program  provides 
preferential  financing  at  an  amount 
greater  than  100  percent  of  the  value  of 
those  exports.  Therefore,  as  in  the 
previous  review,  we  calculated  the 
benefit  to  these  companies  based  on  an 
amount  of  financing  equal  to  the  value 
of  each  company's  exports  of  cotton 
shop  towels  to  the  United  States.  On 
this  basis,  we  determine  the  benefit 


from  this  program  to  be  1.82  percent  ad 
valorem  during  the  review  period. 

Comment  4:  Respondents  claim  that 
with  respect  to  the  Income  Tax 
Reduction  for  Exports  Program,  the 
benefit  for  Fine  Fabrico  was  incorrectly 
entered  in  the  summan,-  calculation 
sheet  and  should  be  corrected,  in 
addition,  with  respect  to  the  Export 
Financing  Program,  respondents  claim 
that  the  benefit  from  a  loan  reported  by 
Sultex  Industries  was  counted  twice  and 
should  be  corrected. 

Department's  Position:  We  agree,  and 
have  adjusted  our  calculations 
accordingly.  On  this  basis,  we  determine 
the  benefit  from  the  Income  Tax 
Reduction  for  Exports  program  to  be  0.:8 
percent  ad  valorem  (see,  Comment  2), 
and  the  benefit  from  the  Export  Finance 
Scheme  (See  Comment  3)  to  be  1.82 
percent  ad  valorem. 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

In  our  preliminary  results  Eastern 
Textiles  Ltd..  Hilal  Corporation  Ltd.,  and 

Mohsin  Brothers  received  aggregate 
benefits  which  were  five  percentage 
poiots  greater  than  the  weighted- 
average  country-wide  rate  {significantly 
different  within  the  meaning  of  19  CFR 
355.22(d)(3j(i))  and  consequently 
received  separate  rates  for  assessment 
and  cash  deposit  purposes.  As  a  result 
of  the  adjustments  made  in  our  final 
calculations,  the  rates  for  these  three 
companies  are  no  longer  significantly 
different  from  the  weighted  average 
country-wide  rate.  Therefore,  these 
three  companies  now  receive  the 
country-wide  rate  for  the  review  period. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  total  bounty  or  grant  to  be 
6.28  percent  ad  valorem  dunng  the 
pti'riod  January  1,  1990  through 
December  31.  1990. 

Therefore,  the  Department  will 
instruct  the  CustomiS  Service  to  assess 
countervailing  duties  of  6,28  percent  of 
the  fo.b.  mvoice  price  on  shipments  of 
this  merchandise  exported  on  or  af!er 
]anuar>'  1.  1990  and  on  or  before 
December  31,  1990. 

Further,  the  Department  will  instruct 
the  Customs  Service  to  collect  cash 
deposits  of  estimated  countervailing 
duties  of  6  28  percent  of  the  fo.b.  invoice 
price  on  all  shipments  of  th's 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  This  deposit  requirement  shall 
remain  in  effect  until  pubhcation  of  the 
f.nai  results  of  the  next  administrative 
rev  lew. 
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Th,.?  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
cf  the  Act  (19  U.S  C.  !6-5(a)(l))  and  19 
CFR  355.22. 

Dated;  Apn!  1.  1992. 
Marjorie  A.  Choriins, 
Acting  Assistant  Secretary  for  Import 
Administration. 

fPR  Doc.  92-8341  Filed  4-1-92;  B;45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

South  Atlantic  Fishery  Management 
Council;  Public  Meetings/Public 
Hearing 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  South  Atlantic  Fishery 
Management  Council  (Council)  and  its 
Committees  will  hold  public  meetings  on 
April  27— May  1. 1992.  at  the  Town  and 
County  Inn,  2008  Savannah  Highway. 
Charieston,  SC,  telephone:  (803)  571- 
1000. 

Council 

The  public  is  invited  and  encouraged 
to  attend  a  scoping  meeting  on  April  27 
from  7  p.m.  until  8:30  p.m.,  to  comment 
on  the  use  of  marine  fishery  reserves  as 
an  option  for  managing  snapper  and 
grouper.  The  Council  will  hold  a  closed 
(not  open  to  the  public)  session  of  the 
Advisory  Panel  Selection  Committee  on 
April  28  from  8:30  a.m.  until  10  a.m. 

The  Council  will  also  continue  work 
during  its  meeting  on  an  amendment  to 
change  the  requirement  for  fishermen 
applying  for  spiny  lobster  permits  so 
that  at  least  10  percent  of  their  earned 
income  must  come  from  commercial 
fishing  dunng  one  of  the  three  years 
preceding  the  application.  (Currently, 
the  income  requirement  must  be  met 
during  the  year  preceding  the 
application  )  A  Federal  spiny  lobster 
commercial  vessel  permit  is  required  for 
fishi.ng  vessels  engaged  in  harvesting 
lobsters  for  sale  or  for  the  hnr-zest  or 
possession  of  more  than  six  lobsters  per 
persons  per  day  in  Federal  waters.  The 
Council  will  eliminate  the  requirement 
for  spiny  lobster  permit  in  Federal 
waters  off  Florida  for  those  using  traps 
upon  approval  of  Florida's  proposed 
trap-reduction  program. 

The  Council  will  also;  (1)  Evaluate  the 
expanding  recreational  fishery  in  North 
Carolina.  South  Carolina  and  Georgia; 
(2)  consider  modifying  the  recreational 
season  and  bag  limits  for  states  north  of 
Florida;  (3)  evaluate  requiring  use  of 
escape  panels;  and  (4)  discuss 
prohibiting  the  use  of  "shorts"  as 
attractants.  The  South  Carolina  Wildlife 


and  Marine  Resources  Department  is 
requesting  that  the  Council  establish 
special  management  zones  (SMZs) 
around  eight  artificial  reefs  in  Federal 
waters  off  the  South  Carolina  coast  and 
that  fishing  methods  utilized  within 
these  zones  be  restricted  to  hand-held 
hook-and-line  fishing  and  spearfishing. 
Hand-held  hook-and-line  gear  includes 
manual,  electric  or  hydraulic  rod-and- 
reel  gear.  Spearfishing  excludes 
powerheads.  The  eight  areas  under 
consideration  are:  Little  River  Offshore. 
BP-25.  Vermilion.  Cape  Romain.  Y-73. 
Eagles  Nest  Bill  Perry  Jr.  and  Comarche. 
The  Council  will  hold  a  public  hearing  at 
1:30  p.m.,  April  28.  on  designating  these 
areas  as  SMZs. 

Committees 

The  Spiny  Lobster  Committee  will 
review  Florida's  proposed  spiny  lobster 
trap  reduction  program.  The  program, 
which  is  scheduled  to  become  effective 
in  July  1992.  would  establish  a 
transferable  trap  certificate  program  (for 
Florida's  waters  as  well  as  Federal 
waters  off  Florida)  that  will  gradually 
reduce  the  number  of  working  traps 
while  allowing  fishermen  who  want  to 
stay  in  the  fishery  to  do  so.  All  spiny 
lobster  fishermen  will  be  requireid  to 
obtain  trap  certificates  this  yean 
however,  actual  trap  reduction  will 
begin  in  1993. 

The  program  will  proceed  if  it  meets 
the  objectives  of  the  Council's  spiny 
lobster  plaa  national  standards  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  and  other  applicable 
law,  and  if  the  Council  does  not  object 
based  on  the  above  requirements.  For 
information  on  the  program,  please 
contact  the  Florida  Marine  Fisheries 
Commission  (Commission)  (phone;  904- 
487-0554).  The  Commission  is  requesting 
that  the  Council  adopt  the  following 
regulations  in  Federal  waters:  (1) 
Require  the  measurement  of  lobsters  in 
the  water  by  divers:  (2)  establish 
uniform  sizes  of  buoy  identification 
numbers:  (3)  prohibit  harvesting  in 
excess  of  the  bag  limit  during  the  night 
diving:  (4)  define  allowable  gear  as 
specified  by  the  Commission;  (5)  allow 
no  more  than  50  undersize  lobsters  as 
attractants  per  vessel  or  one  per  trap. 
The  Commission  also  is  requesting  that 
all  traps  fished  off  Florida  have  a  tag 
from  the  Florida  Department  of  Natural 
Resources  to  ensure  that  Federal  waters 
are  included  in  the  trap  reduction 
program. 

The  Snapper-Grouper  Committee  will 
discuss  the  black  sea  bass  trap  fishery, 
focusing  on  the  impacts  of  multi-gear 
trips  and  limitations  on  species  that  can 
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be  retained  legally  while  traps  are  on 
board. 

The  Shrimp  Committee  will  discuss 
the  status  of  the  draft  shrimp  fishery 
management  plan  that  was  not 
approved  at  the  last  Council  meeting 
because  of  a  requirement  by  the 
National  Marine  Fisheries  Service  for 
the  Council  to  incorporate  a  biological 
assessment  into  the  plan. 

The  Mackerel  Committee  will  review 
the  annual  stock  assessment  and  bag 
limit  analysis  for  king  and  Spanish 
mackerel.  The  Committee  will  make 
recommendations  to  the  Council  on 
quotas  and  bag  limits  for  the  1992-93 
king  and  Spanish  mackerel  season,  after 
reviewing  recommendations  from  the 
Scientific  and  Statistical  Committee  and 
Mackerel  Advisory  panel. 

The  Habitat  and  Limited  Access 
Committees  also  are  scheduled  to  meet. 

A  detailed  agenda  with  specific 
meeting  times  will  be  made  available  to 
the  public  on  or  about  April  9.  For  more 
information  contact  Carrie  Knight, 
Public  Information  Officer  South 
Atlantic  Fishery  Management  Council: 
One  Southpark  Circle,  suite  306; 
Charleston.  SC  29407-4699;  telephone: 
(803]  571-4366. 

Dated;  April  6, 1992. 
David  S.  Crestin, 

Deputy  Director.  Office  of  Fisheries 
Consenation  and  Management.  National 
Marine  Fisheries  Service. 
[PR  Doc  92-8272  Filed  4-9-92;  8:45  am) 


Marine  Mammals 

AQENCV:  .Nanonal  Marine  Fisheries 
Service,  NOAA. 

action:  Application  for  Scientific 
Research  Permit  (P135C). 

summary:  Notice  is  hereby  given  that 
Mr.  James  H.W.  Hain,  Associated 
Scientists  at  Woods  Hole,  Inc.,  Box  721, 
Woods  Hole.  MA  02543  (508/564-4449), 
has  applied  for  a  Scientific  Research 
Permit  to  take  annually  up  to  25  right 
whales  [Eubalaena  glacialis),  45 
humpback  whales  (Megaptera 
novaeangliae],  550  Atlantic  bottlenose 
dolphins  [Tursiops  truncatus).  20  sperm 
whales  [Physeter  macwcephclus).  500 
(Stenella  spp).,  300  pilot  whales 
[Globicephcla  spp.],  5  Cuvier's  beaked 
whales  [Ziphius  cavirostris],  50  fin 
whales  [Balaenoptera  physalus).  40 
minke  whales  [B.  acutorostrata],  200 
Atlantic  white-sided  dolphins 
[Lagenorhynchus  acutus).  175 
loggerhead  turtles  [Caretta  caretta],  25 
Kemp's  Ridley  turtles  [Lepidochelys 
kempi)  and  45  leatherback  turtles 
[Dermochelys  coriacea).  The  animals 


would  be  taken  by  inadvertent 
harassment,  primarily  during  surveys 
from  an  airship,  including  experiments 
with  low-level  flight  and  close 
approaches.  Takes  by  inadvertent 
harassment  may  also  occur  during 
research  involving  fixed-wing  aircraft, 
surface  vessels,  and  underwater 
acoustic  surveys.  Activities  will  occur  in 
the  continental  shelf  waters  off  the  east 
coast  of  the  United  States  out  to  a 
distance  of  100  nautical  miles  from  the 
shoreline.  The  principal  research  areas 
will  be  coastal  waters  off  Florida, 
Georgia,  North  Carolina  and 
Massachusetts. 

The  purposes  of  the  study  are  to:  (1) 
Assess  the  utility  of  the  airship  as  a 
platform  for  marine  mammal  research, 
including  the  effects  of  overflights  at 
close  approach  altitudes;  and  (2)  obtain 
information  on  the  biology  and  behavior 
of  cetaceans  and  marine  turtles  (i.e.. 
feeding  behaviors/  strategies, 
distribution  and  abundance  of 
cetaceans;  distribution  and  abundance 
of  cetaceans  and  marine  turtles  in 
relation  to  habitat  and  environmental 
parameters;  and  surface/dive  time 
relationship  and  other  behaviors). 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 
Written  data  or  views,  or  requests  for  a 
public  hearing  on  this  application  should 
be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East- 
West  Highway,  SSMC#1,  room  7324. 
Silver  Spring,  MD  20910,  within  30  days 
of  the  publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

By  appointment:  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  NOAA,  1335  East-West 
Highway,  room  7324,  Silver  Spring,  MD 
20910  (301/713-2289); 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  One 
Blackburn  Drive,  Gloucester, 


Massachusetts  01930  (508/281-9200); 
and 

Director,  Southeast  Region.  National 
Marine  Fishpries  Service,  NO.'KA.  9450 
Koger  Blvd.,  St,  Petersburg.  Florida 
33702(813/893-3141). 

Dated;  April  3.  1992. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 

'FP  Doc.  92-8287  Filed  4-9-92;  8:45  amj 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Export  Licensing 
Requirements  for  Certain  Cotton, 
Wool,  Man-Made  Fiber,  Silk  Blend  and 
Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  In  the  People's  Republic 
of  China 

April  6. 1992. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
export  licensing  requirements  to  require 
manufacturer's  identification. 


effective  date:  May  1.  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

jci.e!  H'-i:\zen.  international  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377^212. 

SUPPLEMENTARY  INFORMATION: 

Autlionty:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  existing  export  licensing  system 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of 
China  is  being  amended,  for  goods 
produced  or  manufactured  in  the 
People's  Republic  of  China  and  exported 
from  the  People's  Republic  of  China  on 
and  after  May  1, 1992,  to  require  that  the 
complete  name  and  address  of  a 
company  actually  involved  in  the 
manufacturing  process  of  the  textile 
product  covered  by  the  visa  be  provided 
on  the  textile  export  license/commercial 
invoice. 
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See  49  FR  7269,  published  on  February 
28.  1987;  and  52  FR  28741,  published  on  " 
August  3.  1987. 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 

pf  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Apn!  6,  1992, 

Commissioner  of  Customs. 

Department  of  the  Treasury,  Washington.  DC 

20229. 

Dear  Commissioner:  This  directive  amends. 
but  does  not  cancel,  the  directive  issued  to 
you  on  Februar>  23,  19&4.  as  amended,  by  t.he 
Chairman.  Committee  for  the  Implementation 
of  Textile  Asreements.  That  directive  directs 
you  to  prohibit  entry  of  certain  cotton,  wool, 
man-made  fiber,  silk  biend  and  other 
vegetable  fiber  textiles  and  textile  products 
produced  or  m.anufactured  in  China  which 
were  not  properly  visaed  by  the  Government 
of  the  People's  Republic  of  China. 

Effective  on  May  1.  1992,  for  goods 
produced  or  manufactured  in  the  People's 
Republic  of  China  and  exported  from  the 
People's  Republic  of  China  on  and  after  May 
1,  1992,  you  are  directed  to  require  that  the 
ccmplete  name  and  address  of  a  company 
actually  involved  in  the  manufacturing 
process  of  the  textile  product  covered  by  the 
visa  be  provided  on  the  textile  export 
license/commercial  invoice. 

Shipments  entered  or  withdraum  from 
warehouse  according  to  this  directive  which 
are  not  accom.panied  by  an  appropriate 
export  visa  which  includes  the  identincation 
of  the  manufacturer  on  the  export  licensing' 
commercial  invoice  shall  be  denied  entry  and 
a  new  visa  with  the  manufacturer's 
identification  on  the  export  license,' 
commercial  invoice  must  be  obtained 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 

Aug.5ie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  92-8295  Filed  4-9-9Z.  8:45  am) 
BILLING  COOC  3510-On-f 


Cancellation  of  a  Previous  Document 
Concerning  Denial  of  Participation  In 
the  Special  Access  and  Special 
Regime  Programs 

April  6.  1992. 

agency:  Comrr,ittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 


FOR  FURTHER  INFORMATION  CONTACT: 

Lon  E.  Goldberg,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202!  377-3400. 

SUPPLEMENTARY  INFORMATION: 


Autiiority:  Executive  Order  11651  of  March 
3,  19''2.  as  amended,  section  2(34  of  t'rie 
Agricultural  .Act  of  19.56  as  amended  (7 
U.SC,  1854) 

The  purpose  of  this  notice  is  to  cancel 

the  notice  and  letter  to  the 
Co.Timissioner  of  Customs  published  in 
the  Federal  Register  on  December  26, 
1991  which  announced  that  Macclenny 
Products,  Inc.,  would  be  denied  the  right 
to  participate  in  the  Special  Access  and 
Special  Regime  Programs  for  the  period 
April  1,  1992  through  March  31, 1993. 

This  document  was  superseded  by  the 
document  published  m  the  Federal 
Register  on  March  12, 1992  (57  FR  9417) 
which  states  that  Macclenny  Products, 
Inc.,  would  be  denied  the  right  to 
participate  m  the  Programs  for  the  two- 
month  period  beginning  on  June  1. 1992 
and  extending  through  July  31. 1992. 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
cf  Textile  Agreements. 

(FR  Doc.  92-8296  Filed  4-9-92;  8:45  am) 

BILLING  COOC  SSIO-OR-f 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  Proucrement  List. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  May  11. 1992. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  suite 
1107.  1^55  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
Beverly  Milkman  (703)  55"-1145. 
SUPPLEMENTARY  INFORMATION:  On 
October  11,  December  6,  13,  1991, 
January'  10,  February  14  and  28, 1992  the 
Committee  for  purchase  from,  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (56  FR  51376,  63937, 
65047,  57  VR  1147,  5420  and  6814/5)  of 
proposed  additions  to  the  Procurement 
List, 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  and  provide  the 
services  at  a  fair  market  price  and 
im.pact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 


has  determined  that  the  commodities 
and  services  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  Under  41  U.S.C.  46-48c  and 
41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  or  services  to  the 
Government 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  or  services. 

3.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  commodities 
or  services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objective  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  or 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Tool  Box.  Portable 

S140-O0-22ft-9(n9 
Harness.  Night  Vision 

5855-01-334-6594 
Diskette.  Flexible 

7045-01-209-2193 
Compound.  Corrosion  Preventive 

8030-01-041-1596 

8030-01-066-3971 

Services 

Commissary  Shelf  Stocking  and  Custodial, 

Brooks  Air  Force  Base.  Texas. 
Janitorial/Custodial,  Federal  Building.  St. 

George,  Utah. 
Mailroom  Service.  General  Services 

Administration  Regional  Office.  1500  E. 

Bannister  Road.  Kansas  City.  Missouri. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  dale  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L  Milkman, 
Executive  Director. 
(FR  Doc.  92-8355  Filed  4-9-92:  8:45  am) 

MLUNO  CODE  M20-33-4I 


Procurement  List;  Proposed  Addtttons 

AGENcy.  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 
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actvon:  Proposed  additions  to 

ProcurerTient  List. 
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summary:  The  Committee  has  received 

proposals  to  add  to  the  Procurement  List 

services  to  be  furnished  by  nonprofit 

agencies  employing  persons  with  severe 

disabilities. 

DATES;  Comments  must  be  received  on 

cr  nefc"?  May  11. 1992. 

ADDRESSES:  Committee  for  Purchase 

'-cm  the  Blind  and  Other  Severely 

Handicapped.  Crystal  Square  5.  suite 

1107, 1755  Jefferson  Davis  Highway, 

.-\rlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

5ever!>  M,!k~a"  '"03i  '""-114^. 
SUPPt^MENTARY  INFORMATION:  This 

r.otice  is  published  pursuant  to  41  U.S.C. 
4:(a)(2)  and  41  CFR  51-2.3.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
the  designated  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  foUovsang  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

1.  The  action  will  tiot  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  services  to 
the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javnts-Wagner- 
O'Day  Act  (41  U.S.C.  43-^8cl  in 
connection  with  the  services  proposed 
for  addition  to  the  Prociu-ement  list. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
services  to  the  Procurement  List  for 
provision  by  the  designated  nonprofit 
agency: 

Janitorial/Custodial,  for  the  following 
locations  in  Connecticut: 
East  Windsor  USARC 
West  Hartford  USARC 
Windsor  Locks  USARC 
Nonprofit  Agency:  Greater  Enfield  ARC  Inc.. 
Enfield.  Connecticut. 


Janitorial/Custodial.  U.S.  Nuclear  Regulator\ 

Commission  Warehouse,  5000 — 5010 

Boiling  Brook  Parkway,  Rockville, 

Maryland. 
Nonprofit  Agency:  Davis  Memorial  Goodwill 

Industries,  Washington.  DC. 
Janitorial/Custodial.  U.S.  Army  Reserve 

Center.  200  Baker  Road.  PitUfield. 

Massachusetts. 
Nonprofit  Agency:  Berkshire  County 

Association  for  Retarded  Citizens.  Inc., 

Pittsfield,  Massachusetts. 
Beverly  L  Milkman, 
Executive  Director. 
[FR  Doc  92-8356  Filed  4-9-02;  8:45  am) 

B  .LIHQ  COOC  «S20-3»-M 


Procurement  Ust;  Additions 

agency:  Committee  for  Piuxhase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  protective  life 
preserver  covers  to  be  furnished  by  a 
nonprofit  agency  employing  persons 
who  are  blind. 

effective  date  May  11, 1992. 
ADDRESSES:  Committee  for  Purchase 
ft-om  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOB  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 

January  24. 1992.  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published  a 
notice  (57  FR  2895)  of  the  proposed 
addition  of  these  life  preserver  covers  to 
the  Procurement  List. 

Comments  were  received  from  the 
three  current  contractors  for  the  life  vest 
covers  and  from  another  business. 
These  conmients  addressed  the  impact 
on  the  contractor  and  others  of  the 
proposed  addition  to  the  Procurement 
List,  the  capabihty  of  nonprofit  agencies 
employing  blind  workers  to  make  the 
items,  and  current  contractor 
employment  of  persons  with  disabilities. 

Comments  concerning  impact 
included  assertions  that  contractor 
employees  would  lose  jobs  as  a  result  of 
the  proposed  addition,  and  that 
expenditures  had  been  made  on 
equipment  and  training  which  could  not 
be  recovered  or  transferred  to  other 
products.  One  contractor  noted  that  it 
had  been  a  longtime  Government 
supplier  of  these  items.  Three 
conunenters  claimed  that  the  impact  of 
the  proposed  addition  would  be 
magnified  by  the  shrinking  of 
Department  of  Defense  (DoD)  purchases 


in  this  product  area,  and  one  claimed 
that  as  a  result  of  increased  efforts  by 
Federal  Pnson  Industries  (FPI)  to  add 
textile  products  to  its  mandatory  source 
program,  the  Defense  industrial  base  for 
these  products  was  being  reduced  to 
FPI.  the  Committee's  program,  and  the 
Small  Business  Administration  8(a) 
program. 

The  Committee  considers  that  the 
possible  loss  of  jobs  by  persons  without 
disabilities  is  outweighed  by  the 
creation  of  jobs  for  persons  with  severe 
disabilities  who  traditionally  have  very 
high  unemployment  rates.  Because  the 
competitive  bidding  system  does  not 
g-jarantee  any  contractor  a  contract  on  a 
continuing  basis,  the  Committee  does 
not  consider  the  loss  of  opportunity  to 
recover  investments  in  training  and 
equipment  by  itself  to  be  severe  adverse 
impact.  The  Committee  has  taken  into 
account  the  impact  of  previous  additions 
to  the  Procurement  List  on  current 
contractors  for  these  items  in  reaching 
its  conclusion  that  the  current  addition 
does  not  constitute  severe  adverse 
impact  on  these  contractors.  While  the 
Committee  is  aware  that  the  DoD 
downsizing  may  affect  future  purchases 
of  many  items,  the  commenters  have  not 
provided  any  details  to  support  their 
contentions  that  the  impact  of  the 
proposed  addition  to  the  Procurement 
List  will  be  magnified  by  DoD  actions, 
or  that  the  Defense  industrial  base  is 
being  reduced  to  the  sources  cited. 
Consequently,  the  Committee  is  unable 
to  assess  the  additional  impact  that 
these  actions  may  have  on  the  proposed 
addition  to  the  Procurement  List. 

One  commenter  stated  that  it  would 
be  difficult  for  nonprofit  aecncies 
employing  people  with  severe 
disabilities  to  follow  Government 
specifications  and  mai<e  these  items 
correctly.  Another  commenter  noted  that 
these  items  are  critical  safety  items 
which  requi.'-e  a  high  level  of  quality. 

Nonprofit  agencies  participating  in  the 
Committee's  program  are  required  to 
produce  to  the  same  specifications  and 
the  same  level  of  quality  as  other 
Goveniment  contractors.  Both  the 
central  nonprofit  agency  representing 
the  nonprofit  agency  which  will  produce 
these  life  vest  covers  and  the 
Government  agency  which  purchases 
them  have  inspected  the  nonprofit 
agency  and  have  informed  the 
Committee  that  they  consider  the 
nonprofit  agency  to  be  capable  of 
producing  the  covers. 

One  contractor  said  that  it  employs 
two  deaf  people  and  one  with  mental 
retardation.  It  also  noted  that  it 
subcontracts  work  to  a  local  nonprofit 
agency  employing  people  with  servere 
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d!^f^biIltie8.  The  contractor  did  not 
indiijate  that  these  people  of  the 
nonprofit  agency  would  be  displaced  if 
the  itpnis  are  added  to  the  Procurement 

Lis! 

Thf  Committee  appreciates  the 
controictor'8  efforts  to  employ  people 
with  disabilities  and  to  subcontract 
work  to  nonprofit  agencies  employing 
them.  However,  because  the 
Committee's  program  requires 
employment  of  a  high  percentage  of 
persons  with  severe  disabilities  in  the 
direct  labor  force  of  participating 
nonprofit  agencies,  it  feels  that  the 
creation  of  these  jobs  outweighs  the 
unlikely  possibility  that  the  contractor, 
which  is  free  to  discharge  its  employees 
with  disabilities  for  any  reason,  or  to 
subcontract  with  other  businesses  than 
the  nonprofit  agency  it  mentioned,  may 
terminate  this  employment  or 
subcontracting  because  of  the  addition 
of  these  items  to  the  Procurement  Lis! 
After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  at  a  fair  market  price 
and  impact  of  the  addition  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c  and 
41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  smdl; 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government, 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities. 

3.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  commodities 
to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
F^rocurement  List. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Cover,  Protective.  Life  Preser\er 
422CMX)-9I;6-©459 
4220-00-926-9460 
4220-00-926-9461 
4220-00-926-9462 
4220-00-926-9464 
4220-00-926-9465 


4220-00-928-9466 

4220-00-926-9487 

4220-00-926-9488 

4220-00-926-9489 

4220-00-926-9471  y 

4220-00-926-94  ""2 

4220-00-926-94-3 

4220-00-926-94-4 

4220-00-926-9475 

4220-00-926-9478 

4220-00-926-9478 

4220-00-926-9479 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 

those  contracts. 
Beverly  L.  Milkman, 

E\erut!ve  Dirednr 

[FR  Doc  92-P,357  Filed  4-9-92,  8:45  am) 

BIU.INQ  CODE  U»-33-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Request  for  Approval  of  Collection  of 
Information,  Compliance  Survey  of  the 
Adult  Sleepwear  Industry 

AGENCV:  Consumpr  F^oduct  Safety 

Commission. 

action:  Notice 

SUMMARY:  In  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35),  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  approval 
through  December  31,  1992.  of  a 
collection  of  information  in  the  form  of  a 
survey  of  firms  which  manufacture  or 
import  adult  sleepwear.  The  purpose  of 
this  survey  is  to  assess  the  over-all  level 
of  compliance  of  the  adult  sleepwear 
industry  with  the  Standard  for  the 
Flammability  of  Clothing  Textiles  (18 
CFR  1610)  This  standard  was  mandated 
by  the  Flammable  Fabrics  Act  of  1953 
(}\ib,  L-  83-88:  67  Stat  111)  to  prohibit 
the  manufacture,  importation,  or  sale  of 
articles  of  wearing  apparel  which  are  so 
highly  flammable  as  to  be  dangerous 
when  worn  by  individuals.  The  standard 
prescribes  a  test  to  detennine  if  articles 
of  wearing  apparel  are  dangerously 
flammable  because  of  rapid  and  intense 
burning.  The  survey  of  the  adult 
sleepwear  industry  is  part  of  a 
comprehensive  plan  to  assess 
compliance  by  regulated  industries  with 
70  rules  enforced  by  the  Commission. 

The  Commission  will  use  the 
information  obtained  from  the  survey  of 
the  adult  sleepwear  industry  to  establish 
priorities  for  enforcement  of  mandatory 
standards  and  regulations  which  the 
Commission  administers.  Information 
obtained  from  this  survey  will  also  be 
used  to  support  appropriate  legal  action 


against  any  firm  which  has 
manufactured  or  imported  sleepwear  in 
adult  sizes  which  fails  to  comply  with 
the  requirements  of  the  clothing  textiles 
flammability  standard 

Additional  Detsilf  Abou'  tm  N<ii  lest 
for  Approvfi!  of  a  (■ollei:  tion  nf 
Information 

Agency  address:  Consumer  Product 
Safety  Commission.  Washington,  DC 
20207. 

Title  of  information  collection:  Adult 
Sleepwear  Compliance  Survey. 

Type  of  request:  New  request. 

Frequency  of  collection:  One  time. 

General  description  of  respondents: 
Manufacturers  and  importers  of 
sleepwear  in  adult  sizes. 

Estimated  number  of  respondents:  50. 

Estimated  average  number  of  hours  per 
respondent:  6. 

Estimated  number  of  hours  for  all 
respondents:  300. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of 
information  collection  requirements 
should  be  addressed  to  Elizabeth 
Harker.  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503;  telephone 
(202)  395-7340. 

Copies  of  the  request  for  extension  of 
information  collection  requirements  are 
available  from  Francine  Shacter.  Office 
of  Planning  and  Evaluation,  Consumer 
Product  Safety  Commission. 
Washington,  DC  20207;  telephone  (301) 
504-0416. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated:  April  6. 1992. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 

(FR  Doc  92-8282  Filed  4-&-fl2:  8:45  am] 

BIU.INC  CODE  63S&-01-M 


DEPARTMENT  OF  ENERGY 

Morgantown  Energy  Technology 
Center  Grant:  Financial  Assistance 
Award  to  Lehigh  University 

agency:  Morgantown  Energy 
Technology  Center,  Department  of 
Er.rrsy  (DOE). 

ACTION:  Notice  of  acceptance  of  an 
unsolicited  financial  assistance 
application  for  Grant  award. 

summary:  Based  upon  a  determination 
made  pursuant  to  10  CFR 
600.7(B)(2){i)(A)  the  DOE.  Morgantown 
Energy  Technology  Center  gives  notice 
of  its  plans  to  award  a  42  month  Grant 
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to  the  Lfihigh  University  with  an 
associated  budget  of  approximately 
5516,627  of  which  the  participant  will 
ccst  share  approximately  20  percent. 

FOR  FURTHER  INFORMATON  CONTACT: 
Laura  E.  Brandt,  i-G7,  U.S.  DeptHtment 
of  Energy,  Morgantown  Energy 
Technology  Center.  P.O.  Box  880, 
Morgantown,  West  Virginia  26507-0880. 
Telephone:  (304)  291-4079.  Procurement 
Request  No  21-0:MC:«^::8  000. 

SUPPtEMEHTARY  INFORMATIOM:  The 

pending  award  is  based  on  an 
application  for  the  project  entitled 
"Selective  Methane  Oxidation  Over 
Promcted  Oxide  Catalysts."  The 
objective  of  the  project  is  to  expand  the 
knowledge  base  of  conversion  chemistry 
and  potential  processes  and  to  provide 
technical  and  economic  advances  for 
the  conversion  of  natural  gas  to  high 
value  hydrocarbons  (such  as  gasoline. 
distillates,  or  other  liquid  fuels  or  fuel 
additives)  to  the  acceptable  point  for 
corr.rr.ercialization  in  the  private  sector. 
This  bench-scale  research  is  focused  on 
the  development  of  an  economical 
process  to  convert  the  natural  gas  to 
liquid  fuels  utilizing  catalytic 
technologies.  The  conversion  of  natural 
gas  to  liquid  fuels  would  provide  new 
market  areas  for  natural  gas  and  would 
provide  the  means  for  transporting 
costly  natural  gas  from  remote  areas 
and  offshore  reservoirs  to  market  at 
acceptable  costs.  Development  of  this 
'echnology  would  reduce  the 
dependence  on  foreign  supplies  and 
stimulate  the  use  of  abundant  U.S. 
domestic  natural  gas.  Successful  use  of 
natural  gas  would  play  a  major  role  in 
the  future  implementation  of 
environmentally  benign  energy 
technologies  for  commercial,  industrial, 
and  electric  utility  applications.  A 
noncompetitive  assistance  award  to 
Lehigh  University  is  necessary  because 
the  project  is  a  continuation  of  a 
research  activity  funded  by  DOE. 
Competition  for  support  would  have  a 
significant  adverse  effect  on  the 
continuity  or  completion  of  the  activity. 

Issued:  April  1. 1992.  | 

Louie  L.  Calaway, 

Director,  Acquisition  and  Assistance 

Divisions.  Morgantown  Energy  Technology 

Center. 

[FR  Doc.  92-8330  Filed  4-9-92;  8:45  ami 

BILUNG  CODE   5456^  l-M 


Privacy  Act  of  1974;  Adoption  of 
Amendment  to  an  Existing  System  of 
Record* 

agency:  Department  of  Energy. 


action:  Final  notice  of  adoption  of 
amendment  to  an  existing  system  of 
records.  __^ 

summary:  The  Department  of  Energy  is 
amending  "DOE-54  Investigative  Files 
of  Inspector  General"  and  establishing  a 
revised  system  of  records.  The  revised 
system  is  entitled  "Investigative  Files  of 
the  Office  of  Inspector  General"  and 
maintains  investigative  data  on 
magnetic  media  as  well  as  on  paper 
records.  In  the  revised  system,  the 
description  of  individuals  covered  by 
the  system  is  more  specific,  but  the 
number  of  categories  of  individuals 
covered  is  not  increased.  Additional 
exemptions  pursuant  to  section  (j)(2), 
(k)(l).  (k)(2).  and  (k)(5)  of  the  Privacy 
Act  of  1974,  5  U.S.C.  552a,  are  applied  to 
the  system,  and  the  new  authority  for 
DOES  Office  of  Inspector  General  (IG) 
is  cited.  Additional  routine  uses  have 
been  established  to  more  accurately 
reflect  standard  IG  investigative 
procedures. 

EFFECTIVE  DATE  April  10.  1992. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Marian  C.  Bennett,  Office  of 
Inspector  General,  U.S.  Department  of 
Energy.  IG-1  FORRESTAL,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585  (202)  586-4393 

Mr.  John  H.  Carter.  Director. 
Reference  and  Information 
Management.  U.S.  Department  of 
Energy,  AD-62  FORRESTAL.  1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585  1202)  586-5955. 

Mr.  Abel  Lopez,  Office  of  General 
Counsel,  U.S.  Department  of  Energy, 
GC-43  FORRESTAL.  1000  Independence 
Avenue,  SW..  Washington.  DC  20585 
f?n?i  =;ft6-R6i8 

Sw.PPV-EMEMTAB^  INFORMATION:  Oil 

September  18. 1991.  UOE  issued  a 
proposed  amendment  to  an  existing 
system  of  records.  "DOE-54 
Investigative  Files  of  Inspector 
General."  See  56  FR  47945.  September 
23. 1991.  Comments  on  the  proposed 
amendment  were  requested  by 
November  22. 1991.  One  comment  was 
received.  An  analysis  and  response  to 
that  comment  follow: 

A.  General 

1.  Comment:  The  one  commenter 
objected  in  general  to  the  application  of 
the  (j)(2)  exemption  to  Offices  of 
Inspector  General.  It  was  the 
commenter's  position  that  the  (j)(2) 
exemption  was  not  applicable  as  a 
matter  of  law  to  Offices  of  Inspector 
General.  The  commenter  wrote  that  the 
(j)(2)  exemption  could  only  be  appUed  to 
a  system  of  records  maintained  by  an 
agency  or  component  which  performs  as 


its  principal  function  criminal  law 
enforcement.  In  the  view  of  the 
commenter.  criminal  law  enforcement 
was  not  the  principal  function  of  an 
Inspector  General,  The  commenter 
suggested  that  the  (k)fl),  (k)f2),  and 
(k)!5]  exemptions  could  be  used  for  this 
system  of  n?cords. 

Response:  The  Department  agrees 
with  the  commenter  that  the  (j)(2) 
exemption  only  applies  to  agencies  or 
distinct  subunits  that  have  as  a  principal 
function  criminal  law  enforcemient,  The 
revised  DOF^IS  applies  only  to  IG 
criminal  files  and  records  that  are 
maintained  by  the  IG's  Office  of 
Investigations.  The  pnncipal  function  of 
the  Office  is  criminal  law  enforcement. 
DOE-54  does  not  apply  to  any  other  IG 
files. 

The  Department  of  Energy  has 
consulted  with  the  Office  of 
Management  and  Budget  (OMB).  the 
agency  charged  with  enforcmg  the 
Privacy  Act.  OMB  states  that  its  position 
has  been  that  an  Office  of  Inspector 
General  component  that  has  criminal 
law  enforcement  responsibility  can 
properly  invoke  the  [\]{2]  exemption. 
.^ccord!ng  to  OMB,  the  exemption  can 
be  applied  to  records  that  are  compiled 
for  criminal  law  enforcement  purposes. 
The  Department  of  Energy's  application 
of  the  (JK21  exemption  for  the  Office  of 
Inspector  General  is  consistent  with  the 
guidance  from  the  Office  of 
Management  and  Budget. 

Issued  in  Washington,  DC.  this  7th  day  of 
.Apnl.  1992. 
Edwin  F.  Inge. 

Pnr.apal  Deputy  Dirpctor  of  Administration 
and  Murran  Resource  Management. 

DOE-54 


SYSTEM  NAME: 

Investigation  Files  of  the  Office  of 
Inspector  General. 

SYSTEM  CtASSinCATtON: 

Generally  unclassified.  Classified 
material  is  sometimes  mainiained. 

SYSTEM  LOCATKJN: 

Official  case  files  and  working  files 
are  located  at: 
U.S.  Department  of  Energy,  Office  of 

Inspector  General,  Headquarters. 

Forrestal  Building.  KXX)  independence 

Avenue,  SW..  Washington,  DC  20585 
US.  Department  of  Energy,  Office  of 

Inspector  General,  PO  Box  54000. 

Albuquerque,  New  Mexico  87115 
U.S.  Department  of  Energy>  Office  of 

Inspector  General,  PO  Box  1328,  Oak 

Ridge.  Tennessee  37831-1328 
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U.S.  Department  of  Energy,  Office  of 
Inspector  General,  PO  Box  754, 
Richland,  Washington,  99352 

CATEOORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Subjects  of  an  investigation, 

witnesses  in  an  investigation,  sources  of 
investigative  information,  investigative 
personnel,  and  other  individuals 
involved  in  an  Office  of  Inspector 
Genera!  investigation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Criminal,  civil,  and  administrative 

investigative  records  and  files. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  Inspector  General  Act  of  1978.  as 
amended,  5  U.S.C.  App,  3. 

PURPOSE(S): 

Pursuant  to  the  Inspector  General  Act 
of  1978,  5  U.S.C.  App.  3,  the  records  in 
this  system  are  used  by  the  IG  in 
furtherance  of  the  responsibilities  of  the 
Inspector  General.  These 
responsibilities  include  conducting  and 
supervising  investigations  relating  to 
Departmental  programs  and  operations; 
promoting  economy,  efficiency,  and 
effectiveness  in  the  administration  of 
such  programs  and  operations,  and 
preventing  and  detecting  fraud  and 
abuse  in  such  programs  and  operations. 

The  records  are  used  in  investigations 
of  individuals  and  entities  suspected  of 
having  committed  illegal  or  unethical 
acts  and  in  any  resulting  criminal 
prosecutions,  civil  proceedings,  or 
administrative  actions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEOORIES  Ofl 
USERS  AND  PURPOSES  OF  SUCH  USES: 

Pursuant  !o  the  Inspector  General  Act 
of  1978,  as  amended,  5  U.S.C.  App,  3.  the 
information  contained  in  the 
investigative  files  is  collected  and 
maintained  in  carr>-ing  out  the  duties 
and  responsibilities  of  the  Inspector 
General  to  investigate,  prevent  and 
detect  fraud  and  abuse  in  departmental 
programs  and  opf-ations.  Materia! 
gathered  is  used  for  prosecutive,  civil  or 
administrative  actions. 

If  information  contained  in  an 
investigative  fiie  indicates  a  violation  or 
a  potential  violation  of  law,  whether 
civil,  criminal  or  regulatory  in  nature, 
and  whether  ansmg  by  general  statute 
or  particular  program  pursuant  thereto, 
all  information  in  the  investigative  file 
may  be  referred  as  a  routine  use  to  the 
appropriate  agency,  whether  Federal, 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 


statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto.  Records  also 
may  be  disclosed  in  accordance  with  the 
routine  uses  2  through  10  as  listpci  m 
appendi.x  B  of  4"  FR'i43.3,3,  Apr']  2,  1982. 

POUCIES  ANO  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper,  rracrographic  and/or  magnetic 
medium. 

retrievabiuty: 

By  name,  case  number,  and  title  of 

investigative  report. 

SAFEGUARDS: 

Files  are  maintained  within  a  cipher 
and  key-locked  storage  room.  Classified 
information  is  maintained  in  locked 
General  Services  Administration 
approved  class  6  security  containers. 
Data  maintained  on  persona!  computers 
can  be  accessed  only  by  authorized  staff 
using  established  procedures. 

RETENTION  LAND  DISPOSAU 

Records  retention  land  disposal 
authorities  are  contained  in  DOE  Order 
1324.2,  RECORDS  DISPOSITION. 
Records  within  the  DOE  are  destroyed 
by  shredding,  burning,  or  burial  in  a 
sanitar>  landfill  as  appropriate. 
Autom.ated  files  are  erased  through 
approved  security  processes. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Inspector  General  for 
Investigations,  US.  Department  of 
Energy,  Forrestal  Building,  Room  5B-250, 
KXK)  Independence  .'\venue.  SW., 
Washington,  DC  20585, 

NOTIFICATION  PROCEDURES: 

The  Department  of  Energy  has 
exempted  the  system  from  this 
requirement.  See  the  Exemption  section 
of  this  notice. 

RECORD  ACCESS  PROCEDURES: 

Same  as  .Notification  Procedures 
above, 

CONTESTING  RECORD  PROCEDURES: 

Same  as  N'otifica'ion  Procedures 
above. 

RECORD  SOURCE  CATEOORIES: 

Sabiect  individuals:  mdiv  tduais  and 
organizations  that  have  pertinent 
knowledge  about  the  subject;  those 
authorized  by  the  individual  to  furnish 
information;  confidential  informants; 
FBI;  and  other  Federal,  State,  and  local 
agencies. 


SYSTEM  EXEMPTED  FROM  CiPTAIN  P«>0VI9K»«IS 
OF  THE  act: 

Under  subsection  (j)(2)  of  the  Privacy 
Act,  this  system  has  been  exempted 
from  the  following  subsections; 

5  U.S.C.  552a(c)  (3)  and  (4) 

5  U.S.C.  552a(d) 

5  U.S.C  552a(e)  (1),  (2),  and  (3) 

5  U.S.C.  552a(e)  (4)  (G)  and  (H) 

5  U.S.C.  552a(e)  (5)  and  (8) 

5  U.S.C.  552a(f) 

5  U.S.C,  552a(g) 

See  DOE's  Privacy  Act  regulation  at 
10  CFR  1008.12(a),  45  PR  61576.  61582, 
September  16, 1980.  This  section  applies 
to  information  in  the  system  that  relates 
to  criminal  law  enforcement  and  meets 
the  criteria  of  the  (j)(2)  exemption. 
Under  subsections  (k)(l).  (2).  and  (5)  of 
the  Act,  this  system  has  been  exempted 
from  the  following  subsection: 

5  U.S.C.  552a(c){3) 

5  U.S.C.  552a(d) 

5  U.S.C.  552a(e)(l) 

5  U.S.C.  552a(e)(4)  (G)  and  (H) 

5  U.S.C.  552a(f) 

See  DOE's  Privacy  Act  regulation  at 
10  CFR  1008.12[b).  This  section  applies 
to  information  in  the  system  that  meets 
the  criteria  of  the  (k)  (2)  and  (5) 
exemptions. 

The  detailed  reasons  for  the 
exemptions  under  5  U.S.C.  552a  (j)  (2) 
and  (k)  (2)  as  applicable  follow: 

(1)  5  U.S.C.  552a(c)(3)  requires  that 
upon  request,  an  agency  must  give  an 
individual  named  in  a  record  an 
accounting  which  reflects  the  disclosure 
of  the  record  to  other  persons  or 
agencies.  This  accounting  must  state  the 
date,  nature,  and  purpose  of  each 
disclosure  of  the  record  and  the  name 
and  address  of  the  recipient.  The 
application  of  this  provision  would  alert 
subjects  of  an  investigation  to  the 
existence  of  the  investigation  or  that 
such  persons  are  subject  of  that 
investigation.  Since  release  of  such 
information  to  subjects  of  an 
investigation  would  provide  the  subjects 
with  significant  information  concerning 
the  nature  of  the  investigation,  it  could 
result  in  the  altering  or  destruction  of 
documentary  evidence,  improper 
influencing  of  witnesses,  and  other 
activities  that  could  impede  or 
compromise  the  investigation. 

(2)  5  U.S.C.  552a(c)(4),  (d).  (e)(4)  (G) 
and  (H),  (f)  and  (g)  relate  to  the 
following:  An  individual's  right  to  be 
notified  of  the  existence  of  records 
pertaining  to  such  individual; 
requirements  for  identifying  an 
individual  who  requests  access  to 
records:  agency  procedures  relating  to 
access  to  records  and  the  content  of 
information  contained  in  such  records; 
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and  the  civil  remedies  available  to  the 
individual  in  the  event  of  adverse 
determinations  by  an  agency  concerning 
access  to  or  amendment  of  information 
contained  in  record  systems.  This 
system  is  exempt  from  the  foregoing 
provisions  for  the  following  reasons:  To 
notify  an  individual  at  the  individual's 
request  of  the  existence  of  records  in  an 
investigative  file  pertaining  to  such 
individual  or  to  grant  access  to  an 
investigative  file  could  interfere  with 
investigative  and  enforcement 
proceedings,  deprive  co-defendants  of  a 
right  to  a  fair  trial  or  other  impartial 
adjudication,  constitute  an  unwarranted 
invasion  of  personal  privacy  of  others, 
disclose  the  identity  of  confidential 
sources,  and  reveal  confidential 
information  supplied  by  these  sources 
and  disclose  investigative  techniques 
and  procedures.  As  for  the  civil 
remedies  provisions  of  (g),  since  DOE  is 
claiming  that  this  system  of  records  is 
exempt  from  subsections  (c)  (3)  and  (4). 
(d).  (e)  (1).  (2).  and  (3).  (e)(4)  (G)  and  (H). 
(e)  (5)  and  (8).  and  (f)  of  the  Act.  the 
provisions  of  subsection  (g)  of  the  Act 
would  be  inapplicable  and  are  exempted 
to  the  extent  that  this  system  of  records 
will  be  exempted  from  those  above- 
listed  subsections  of  the  Act. 

(3)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
An  exemption  from  the  foregoing  is 
needed: 

a.  It  is  not  always  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  a 
criminal  or  other  investigation. 

b.  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established. 

c.  In  any  investigation  the  Inspector 
General  may  obtain  information 
concerning  the  violations  of  laws  other 
than  those  within  the  scope  of  his 
jurisdiction.  In  the  interest  of  effective 
law  enforcement,  the  Inspector  General 
should  retain  this  information  as  it  may 
aid  in  establishing  patterns  of  criminal 
activity,  and  provide  leads  for  those  law 
enforcement  agencies  charged  with 
e.iforcing  other  segments  of  criminal  or 
civil  law. 

d.  In  interviewing  persons,  or 
obtaining  other  forms  of  evidence  during 
an  investigation,  information  may  be 
supplied  to  the  investigator  which 
relates  to  matters  incidental  to  the  main 


purpose  of  the  investigation  but  which 
may  relate  to  matters  under  the 
investigative  jurisdiction  of  another 
agency.  Such  information  cannot  readily 
be  segregated. 

(4)  5  U.S.C.  552a(e)(2)  requires  an 
agency  to  collect  information  to  the 
greatest  extent  practicable  directly  from 
the  subject  individual  when  the 
information  may  result  in  adverse 
determinations  about  an  individuals 
rights,  benefits,  and  privileges  under 
Federal  programs.  The  application  of  the 
provision  would  impair  investigations  of 
illegal  acts,  violations  of  the  rules  of 
conduct  violations  of  the  merit  system 
and  any  other  misconduct  for  the 
following  reasons: 

a.  In  certain  instances  the  subject  of 
an  investigation  cannot  be  required  to 
supply  information  to  investigators.  In 
those  instances,  information  relating  to 
a  subject's  illegal  acts,  violations  of 
rules  of  conduct,  or  any  other 
misconduct  must  be  obtained  from  other 
sources. 

b.  Most  information  collected  about 
an  individual  under  investigation  is 
obtained  from  third  parties  such  as 
witnesses  and  informers.  It  is  not 
always  feasible  to  reply  upon  the 
subject  of  the  investigation  as  a  source 
for  information  regarding  his  activities. 

c.  The  subject  of  an  investigation  will 
be  alerted  to  the  existence  of  an 
investigation  if  any  attempt  is  made  to 
obtain  information  from  the  subject. 
This  could  afford  the  individual  the 
opportunity  to  conceal  any  criminal 
activities  in  order  to  avoid 
apprehension. 

d.  In  an  investigation  it  is  necessary  to 
obtain  evidence  from  a  variety  of 
sources  other  than  the  subject  of  the 
investigation  in  order  to  verify  the 
evidence  necessary  for  successful 
litigation. 

(5)  5  U.S.C.  552a(e)(3)  requires  that  an 
agency  must  inform  the  subject  of  an 
investigation  who  is  asked  to  supply 
information  of; 

a.  The  authority  under  which  the 
information  is  sought  and  whether 
disclosure  of  the  information  is 
mandatory  or  voluntary, 

b.  The  purposes  for  which  the 
information  is  intended  to  be  used, 

c.  The  routine  uses  which  may  be 
made  of  the  information,  and 

d.  The  effects  on  the  subject,  if  any,  of 
not  providing  the  requested  information. 
The  reasons  for  exempting  this  system 
of  records  from  the  foregoing  provision 
are  as  follows: 

(i)  The  disclosure  to  the  subject  of  the 
investigation  as  stated  in  b.  above 
would  provide  the  subject  with 
substantial  information  relating  to  the 


nature  of  the  investigation  and  could 
impede  or  compromise  the  investigation. 

(ii)  If  the  subject  were  informed  of  the 
information  required  by  this  provision,  it 
could  seriously  interfere  with 
undercover  activities,  require  disclosure 
of  undercover  agents'  identity  and 
impair  their  safety,  as  well  as  impair  the 
successful  conclusion  of  the 
investigation. 

(iii)  Individuals  may  be  contacted 
before  the  subject  of  an  investigation 
during  preliminary  information  gathering 
in  investigations.  Informing  the 
individual  of  the  matters  required  by 
this  provision  would  hinder  or  adversely 
affect  any  present  or  subsequent 
investigations, 

(6)  5  U.S.C.  552afei{5)  requires  that 
records  be  maintained  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably 
necessary  to  assure  fairness  to  the 
individual  in  making  any  determination 
about  an  individual.  Because  the  law 
defines  "maintain"  to  include  the 
collection  of  information,  complying 
with  this  provision  would  prevent  the 
collection  of  any  data  not  shown  to  be 
accurate,  relevant,  timely,  and  complete 
at  the  moment  of  its  collection.  In 
gathering  information  during  the  course 
of  an  investigation,  it  is  not  possible  to 
determine  this  prior  to  collection  of 
information.  Facts  are  first  gathered  and 
then  placed  into  a  logical  order  which 
objectively  proves  or  disproves  criminal 
behavior  on  the  part  of  the  suspect. 
Material  which  may  seem  unrelated, 
irrelevant,  incomplete,  or  untimely,  may 
take  on  added  meaning  as  an 
investigation  progresses.  The 
restrictions  in  this  provision  could 
interfere  with  the  preparation  of  a 
complete  investigati\e  report, 

(7)  5  U.S.C.  552a(ej(8)  requires  an 
agency  to  make  reasonable  efforts  to 
serve  notice  on  an  individual  when  any 
record  of  such  individual  is  made 
available  to  any  person  under 
compulsory  legal  process  when  such 
process  becomes  a  matter  of  public 
record.  The  notice  requirement  of  this 
provision  could  prematurely  reveal  an 
ongoing  criminal  investigation  to  the 
subject  of  the  investigation. 

Reasons  for  exemptions  under  5 
U.S.C.  552afkl(l): 

(1 )  5  U.S.C.  552a(c)(3)  requires  that  an 
agency  make  accountings  of  disclosures 
of  records  available  to  individuals 
named  in  the  records  at  their  request. 
These  accountings  must  state  the  date, 
nature,  and  purpose  of  each  disclosure 
of  the  record  and  the  name  and  address 
of  the  recipient.  The  application  of  this 
provision  would  alert  subjects  ot  an 
investigation  to  the  existence  of  the 
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investigation  and  that  such  persons  are 
subjects  of  that  investigation.  Such 
information,  if  known,  might  be  harmful 
to  national  security. 

(2)  5  US.C.  552a(d),  (e)(4)  (G)  and  (H), 
and  (0  relate  to  the  following:  An 
individual's  right  to  be  nutified  of  the 
existence  of  records  pertaining  to  such 
individual;  requirem.ents  for  identifying 
an  individual  who  requests  access  to 
records;  and  agency  procedures  relating 
to  access  to  records  and  the  content  of 
information  contained  in  such  records, 
This  syste.m  is  exempt  from  the 
foregoing  provisions  for  the  following 
reasons:  To  notify  an  individual  at  the 
individual's  request  of  the  existence  of 
records  in  an  investigative  file 
pertaining  to  such  individual  or  to  grant 
access  to  an  investigative  file  could 
interfere  with  investigations  undertaken 
in  connection  with  national  security;  or 
could  disclose  the  identity  of  sources 
kept  secret  to  protect  national  security 
or  reveal  confidential  information 
supplied  by  these  sources. 

(3)  5  U.S.C.  552a(e)(1)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
An  exemption  from  the  foregoing  is 
needed  when; 

a.  It  is  not  always  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
investigation  involving  national  security 
matters. 

b.  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary'  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established. 

c.  In  any  investigation  the  Inspector 
General  may  obtain  information 
concerning  the  violators  of  laws  other 
than  those  within  the  scope  of  his 
jurisdiction.  In  the  interest  of  effective 
law  enforcement,  the  Inspector  General 
should  retain  this  information  as  it  may 
aid  in  establishing  patterns  of  criminal 
activity  and  provide  leads  for  those  law 
enforcement  agencies  charged  with 
enforcing  other  segments  of  criminal  or 
civil  war. 

d.  In  interviewing  persons  or 
obtaining  other  forms  of  evidence  during 
an  investigation,  information  may  be 
supplied  to  the  investigator  which 
relates  to  matters  incidental  to  the  m.am 
purpose  of  the  investigation  but  which 
also  relates  to  matters  under  the 
investigative  jurisdiction  of  another 
agency.  Such  information  canno*  readily 
be  segregated. 


Reasons  for  exemptions  undt^r  5 
US.C.  552a(k)(51 

(1)  5  U.S.C.  552alc)i3)  requires  that  an 
agency  make  accountings  of  disclosures 
of  record  available  to  individuals  named 
m  the  records  at  their  request.  These 
accountings  must  state  the  date,  nature 
and  purpose  of  each  disclosure  of  the 
record  and  the  name  and  address  of  the 
recipient.  The  application  of  this 
provision  would  alert  subjects  of  an 
investigation  to  the  existence  of  the 
investigation.  Since  release  of  such 
information  to  subjects  of  an 
investigation  would  provide  the  subjects 
with  significant  information  concerning 
the  nature  of  the  investigation,  it  could 
result  in  the  altering  or  destruction  of 
documentary  evidence,  improper 
influencing  of  witnesses,  and  other 
activities  that  could  impede  or 
compromise  the  investigation. 

(2)  5  U.S.C.  552(d),  (e)(4)  (G)  and  (H). 
and  (f)  relate  to  the  following:  An 
individual's  right  to  be  notified  of  the 
existence  of  records  pertaining  to  such 
individual:  requirements  for  identifying 
an  individual  who  requests  access  to 
records;  and  the  agency  procedures 
relating  to  access  to  records  and  the 
content  of  information  contained  in  such 
records.  This  system  is  exempt  from  the 
foregoing  provisions  for  the  following 
reasons:  To  notify  an  individual  at  the 
individual's  request  of  the  existence  of 
records  in  an  investigative  file 
pertaining  to  such  individual  or  to  grant 
access  to  an  investigative  file  could 
interfere  with  investigative  and 
enforcement  proceedings;  could 
interfere  with  co-defendant's  right  to  a 
fair  trail;  could  constitute  an 
unwarranted  invasion  of  personal 
privacy  of  others:  could  disclose  the 
identity  of  confidential  sources  and 
reveal  confidential  information  supplied 
by  these  sources;  and  could  disclose 
investigative  techniques  and  procedures, 

(3)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
An  exemption  from  the  foregoing  is 
needed  when: 

a.  It  is  not  always  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
investigation. 

b.  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  'What 
appears  relevant  and  necessary  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established. 


c.  In  any  mvestigation  the  Inspector 
General  may  obtain  information 
concerning  the  violations  of  laws  other 
than  those  within  the  scope  of  his 
jurisdiction.  In  the  interest  of  effective 
law  enforcement,  the  Inspector  General 
should  retain  this  information  as  it  may 
aid  in  establishing  patterns  of  criminal 
activity  and  provide  leads  for  those  law 
enforcement  agencies  charged  with 
enforcing  other  segments  of  criminal  or 
civil  law. 

d.  In  interviewing  persons,  or 
obtaining  other  forms  of  evidence  during 
an  investigation,  information  may  be 
supplied  to  the  investigator  which 
relates  to  matters  incidental  to  the  main 
purpose  of  the  investigation,  but  which 
may  relate  to  matters  under  the 
investigative  jurisdiction  of  another 
agency.  Such  information  cannot  readily 
be  segregated. 

[FR  DOC.  92-8329  Filed  4-9-92: 6:45  am] 

BIUJNO  CODE  MeO-OI 


Energy  In'ofmation  Adrnintstration 

Agency  ln*orrnation  Collections  „,'"-.def 
Review  by  the  O'^ice  o'  Management 
and  Budget 

agency:  Energy  Information 
Administration.  Energy. 

action:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OVfB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  No. 
96-511,  44  U.S.C.  3501  el  seq.].  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (a  DOE  component  which 
term  includes  the  Federal  Energy 
Regulatory  Commission  (FERC)):  (2) 
Collection  number(s);  (3)  Current  OMB 
docket  number  (if  applicable);  (4) 
Collection  title;  (5)  Type  of  request,  e.q.. 
new.  revision,  extension,  or 
reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
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respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually:  (11)  An  estimate  of 
the  average  hours  per  response:  (12)  The 
estimated  total  annual  respondent 
burden:  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  by  May 
: :   1992.  If  you  anticipate  that  you  will 
be  submitting  comments  but  find  it 
difficult  to  do  so  within  the  time  allowed 
by  this  notice,  you  should  advise  the 
OMB  DOE  Desk  Officer  listed  below  of 
your  intention  to  do  so  as  soon  as 
possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notifv  the  EIA  contact  listed 

ADDRESSES;  Address  comments  to  the 
C  ;      -  ent  of  Energy  Desk  Officer, 
Olfice  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
be'.ow.l 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT:  Jay 
Ccisi'-, :,-■:-;,    C):^   -  ::  b:ci:;>'.cal 
Standards.  (EI-73).  Forrestal  Building, 
US.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPt^MEMTARY  INFORMATION:  The 
er.ersjy  information  collection  submitted 
to  OMB  for  review  was: 

1  Energy  Information  Administration. 

;  EIA-1,  3.  4,  5,  6.  7A,  and  20. 

3.  1905-0167. 

4.  Coal  Program  Package. 

5.  Revision — The  EIA-1,  4,  and  20  are 
being  activated  due  to  the  threat  of  a 
coal  strike.  Data  will  be  used  to 
monitor  the  impact  and  to  report  to 
Congress.  The  data  will  also  be 
provided  to  the  Department  of  Labor, 
the  lead  Federal  agency  in  the  event 
of  a  coal  strike. 

6.  Weekly,  Quarterly,  Annually,  and 
Other  (Standby). 

7.  Mandatorj'. 

8.  Businesses  or  other  for-profit. 

9.  7,866  respondents. 
10.  2.69  responses. 

11. 1.347  hours  per  response. 

12.  28.501  hours. 

13.  The  coal  surveys  collect  data  on  coal 
production,  consumption,  stocks, 
prices,  imports  and  exports.  Data  are 
published  in  various  EIA  publications. 
Respondents  are  manufacturing 
plants,  producers  of  coke,  purchasers 
and  distributors  of  coal,  coal  mining 
operators,  and  coal-consuming 
electric  utilities. 


Statutory  Authority:  Sec.  5(a).  5(b).  13(b), 
and  52.  Pub.  L.  No.  93-275.  Federal  Energy 
.Administration  Act  of  1974. 15  U.S.C.  764(a). 
764(b).  772(b),  and  790a. 

Issued  in  Washington,  DC.  April  2, 1992. 
Yvonne  M.  Bishop. 

Director,  Statistical  Standards,  Energy 
Information  Administration. 
(FR  Doc.  91-8334  Filed  4-9-91;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 
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April  1,  V39Z. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tampa  Electric  Co. 

[Docket  No.  ER92-414-000] 

Take  notice  that  on  March  27. 1992. 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  revised 
Service  Schedule  A  and  B,  providing  for 
Emergency  and  Scheduled/Short-Term 
Firm  Interchange  Service,  respectively, 
between  Tampa  Electric  and  the  Reedy 
Creek  Improvement  District  (RCID).  The 
revised  service  schedules  would 
supersede  the  existing  Service  Schedule 
A  and  B  under  the  contract  for 
interchange  service  between  Tampa 
Electric  and  RCID. 

Tampa  Electric  also  tendered  a  Letter 
Agreement  between  Tampa  Electric  and 
RCID  that  amends  an  existing  Letter  of 
Commitment  to  provide  for  the  sale  of 
supplemental  capacity  and  energy  from 
the  coal-fired  generating  resources  at 
Tampa  Electric's  Big  Bend  Station.  The 
Letter  Agreement  is  tendered  as  a 
supplement  to  Service  Schedule  D 
(Long-Term  Interchange  Service)  under 
the  contract  for  interchange  service. 

Tampa  Electric  proposes  an  effective 
date  of  April  1, 1992.  for  the  Service 
Schedules  A  and  B  and  Letter 
Agreement,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  RCID  and  the  Florida  Public  Service 
Commission. 

Comment  date:  April  15, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Tampa  Electric  Co. 

(Docket  No.  ER92-319-000) 
April  1, 1992. 

Take  notice  that  on  March  27. 1992, 
Tampa  Electric  Company  (Tampa 


Electric)  tendered  for  filing  an 
amendment  to  its  prior  submittal  of  an 
Agreement  to  Provide  Qualifying 
Facility  Transmission  Service  between 
Tampa  Electric  and  Seminole  Fertilizer 
Corporation  [Seminole  Fertilizer). 

Tampa  Electric  proposes  an  effective 
date  for  the  Agreement  of  the  earlier  of 
October  1.  1992,  or  the  in-service  date  of 
the  power  sale  contract  between 
Seminole  Fertilizer  and  Florida  Power 
Corporation. 

Copies  of  the  filing  have  been  served 
on  Seminole  Fertilizer  and  the  Florida 
Public  Service  Commission. 

Comment  date:  April  15, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Niagara  Mohawk  Power  Corp. 
[Docket  No.  ER92-413-000] 

April  1, 1992. 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk), 
on  March  27, 1992,  tendered  for  filing  an 
agreement  between  Niagara  Mohawk 
and  Rochester  Gas  and  Electric 
Corporation  (RG8.E)  dated  March  18, 
1992. 

The  March  18,  1992  agreement  is  to 
provide  for  the  sale  by  .Niagara  Mohawk 
Power  Corporation  of  short  term 
capacity  and  related  energy  to 
Rochester  Gas  and  Electric  Corp.  The 
terms  of  this  agreement  and  the  period 
during  which  the  purchase  of  short  term 
capacity  can  occur  shall  commence  on 
March  27, 1992  and  shall  continue  until 
May  20,  1992. 

Copies  of  this  filing  were  served  upon 
RG&E  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  April  15, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Co.  of  New  Mexico 
[Docket  No.  ER92-416-OO0J 

April  1, 1992. 

Take  notice  that  on  March  30,  1992, 
Public  Service  Company  of  New  Mexico 
(PNTvl)  submitted  for  filing  a  1992-1995 
Power  Sale  Agreement  (Agreement) 
between  Imperial  Irrigation  District  (IID) 
and  PNM.  Under  the  terms  provided  for 
in  the  Agreement.  P.\M  will  provide  IID 
with  year-round  base  service  and,  in 
April  through  October  of  each  contract 
year,  summer  service.  Base  service  will 
be  made  available  in  each  calendar 
month  (from  June  1, 1992  through 
February  28  1995)  up  to  a  maximum 
delivery  rate  of  56  megawatts.  Summer 
service  will  be  made  available  during 
the  months  of  April  through  October  of 
each  calendar  year  (beginning  in  June  of 
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1392  and  ending  October  of  1994)  up  to  a 
maximum  delivery  rate  of  25  megawatts. 

Copies  of  the  filing  have  been  served 
upon  IID  and  the  New  Mexico  Public 
Service  Commission. 

Comment  date:  April  15, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Entergy  Services,  Inc. 
Docket  No.  ER92-418-0001 
April  1, 1992. 

Take  notice  that  on  March  30, 1992, 
Entergy  Sen-ices.  Inc.  (ESI)  acting  as 
agent  for  Arkansas  Power  &  Light 
Company  (AP&L)  subm.itted  for  fili.-^.g  ths 
Eighteenth  Amendment  to  the  Power 
Coordination,  Interchange  and 
Transmission  Service  Agreement 
between  AP&L  and  Arkansas  Electric 
Cooperative  Corporation  (AECC).  The 
Amendnipnt  provides  for  an  increase  m 
contract  capacity  at  six  points  of 
delivery,  a  decrease  at  four  points  of 
delivery  and  modified  effective  delivery 
dates  at  four  points  of  delivery. 

ESI  requests  that  the  Commission 
waive  any  requirements  with  which  ESi 
has  not  already  complied. 

Com.ment  date:  April  15, 1992,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

6.  Delmarva  Power  &  Liglit  Co. 

[Docket  No.  ER92-236-002) 
April  1,  1992. 

Take  notice  that  on  March  19, 1992, 
Delmarva  Power  &  Light  Company 
(Delmarva)  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  docket. 

Com,ment  date:  Apni  15,  1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Erirrgy  Regulatory  Commission.  825 
\'o.-th  Capitol  Street,  NE..  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Ru!?s  of 
P-,^' :;ce  and  Procedure  (18  CFR  385.211 
and  385.214}.  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considf'red  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  aruj  are  available  for  public 

:nsppcti.on. 

I..';;sD   Cashe!!, 

Sf',:n!tary. 

[PR  Doc.  92-«289  Filed  4-9-92;  8:45  am] 

BlO-ING  coot   6' 1  ■■•-<:•-« 

AppHcatlon  Filed  With  the  Commission 

Apni  6,  19y2. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  11218-000. 

c.  Date  filed:  December  19. 1991. 

d.  Applicant:  City  of  St.  George. 

e.  Name  of  Project:  Pine  Valley. 

/.  Location:  On  the  City  of  St.  George's 
w  ater  supply  pipeline,  in  Washington 
County,  Utah.  Township  4lS  Range 
15W. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  §§  791(a)-825(r). 

h  Applicant  Contact:  Mr.  Wayne 
McArthur,  City  of  St.  George,  175  East 
200  \  r'h.  St.  George,  UT  84770,  (801) 
634-5e>00. 

/.  FERC  Contact:  Michael  Spencer  at 
(202)  219-2346. 

/  Deadline  Date:  See  attached 
paragraph  D4. 

A.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D4. 

/.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A 
connection  to  the  existing  16-inch- 
diameter  municipal  water  supply 
pipeline;  (2)  a  powerhouse  containing  a 
generating  unit  with  a  capacity  of  600 
kW  and  an  estimated  average  annual 
generation  of  3.39  GWh. 

m.  Purpose  of  Project:  Power  will  be 
used  by  the  City. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9. 
Bl,  and  D4. 

o.  Available  locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room  3104, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  with  the 
apphcant  contact  listed  above. 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the  particular 


application,  the  competing  development 
application  or  a  notice  of  intent  to  file 
such  an  application.  Submitting  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing 
development  application  no  later  than 
120  days  after  the  specified  deadline 
date  for  the  particular  application. 
Applications  for  a  preliminary  permit 
will  not  be  accepted  in  response  to  this 
notice. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures,  18  CFR  385.210,  .211. 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  protests  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  comment  date  for  the 
particular  application. 

D4.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and  conditions, 
and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56  FH 
23108  (May  20, 1991)).  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST,"  "MOTION 
TO  l>rrERVENE, "  "NOTICE  OF 
INTENT  TO  HLE  COMPETING 
APPUCATION,"  "COMPETING 
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APPLICATION."  "COMMENTS." 
"REPLY  COMMENTS." 
•  RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  OR 
"PRESCRIPTIONS:"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish  the 
name,  address,  and  telephone  number  of 
the  person  protesting  or  intervening:  and 
(4)  otherwise  comply  with  the 
requirements  of  18  CFR  385.2001  through 
385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34ib). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  dociiments  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  N'E..  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to:  Director.  Division  of  Project  Review. 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission,  room 
1027.  at  the  above  address.  A  copy  of 
any  protest  or  motion  to  intervene  must 
be  served  upon  each  representative  of 
the  applicant  specified  in  the  particular 
application.  A  copy  of  all  other  filings  in 
reference  to  this  application  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  in  service  list  prepared  by 
the  Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b). 
3H5  2niO. 
Lois  D^  CashelL 
Secrelary. 

[PR  Doc.  92-8288  Filed  4-9-92;  a45  am] 
HLUNO  COOe  6717-«1-M 


Application  Filed  Wtth  the  Corrimissjon 

Apn.16,1992. 

Take  notice  that  the  following  hydro- 
electric application  has  been  filed  with 
the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2422-004. 

r  Date  filed:  October  6. 1992. 

d.  Applicant:  James  River-New 
Hdmpshire  Electric,  Inc. 

e.  Name  of  Project  Sawmill  Project 
*■  Location:  On  the  Androscoggin 

River.  Coos  County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U  S.C  791  (a)-825(r). 

/;  Applicant  Contact  Mr.  George  W. 
Hill,  fames  River-New  Hampshire 
Electnc  Inc..  650  Main  Street.  Beriin.  NH 
035-0-2489,  i'603i  ~52^6*X'! 


/.  FERC  Contact:  Mary  Golato  (dt) 
(202)  219-2804. 

/  Comment  Date:  60  days  from  the 
Issuance  date  of  this  notice. 

A.  Description  of  Project  The 
proposed  project's  principal  features 
consist  of  the  following:  (1)  An  existing 
720-foot-long  dam:  (2)  an  existing 
impoundment  with  a  surface  area  of 
about  72.5  acres,  a  storage  capacity  of 
about  620  acre-feet,  and  a  normal  pool 
elevation  of  1,094.5  feet  mean  sea  level 
(msl):  (3)  an  existing  powerhouse 
equipped  with  four  turbine-generators 
having  a  total  rated  capacity  of  3,174 
kilowatts;  (4)  an  existing  tailrace 
channel:  (5)  an  existing  transmission 
line  of  about  1.800  feet  long;  and  (6) 
appurtenant  facilities.  The  owner  of  the 
dam  is  the  James  River-New  Hampshire 
Electric  Company. 

The  applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  applicant  estimates  the 
average  annual  generation  would  be 
17.85  gigawatthours  and  owns  all 
existing  project  facihties. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
Section  14  and  15  of  the  Federal  Power 
Act.  Based  on  the  license  expiration  of 
December  31, 1993,  the  applicant's 
estimated  net  investment  in  the  project 
would  amount  to  $2,158,000.00. 

1.  Pursuant  to  S  4.32(b)(7)  of  18  CFR  of 
the  Commission's  regulations,  if  any 
resource  agency,  Indian  Tribe,  or  person 
bebeves  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
Tribe,  or  person  must  file  a  request  for  a 
study  with  the  Commission  not  later 
than  60  days  from  the  issuance  date  of 
this  notice  and  serve  a  copy  of  the 
request  on  the  applicant. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  92-8292  Filed  4-9-92;  8:45  am] 

BtLUNQ  COOC  8717-Ot-M 


Oircxet  Ho  ES92-36-000] 

Old  Dominion  Electric  Ccoperattve; 
Application 

April  3. 1992. 

Take  notice  that  on  April  2, 1992,  Old 
Dominion  Electric  Cooperative 
("Applicant")  filed  an  application 
seeking  an  order  under  section  204(a)  of 
the  Federal  Power  Act  authorizing  the 
Applicant  to  issue  and  sell  up  to  and 
including  $900  Million  of  Debt  Securities 
and  an  exemption  from  the 
Commission's  competitive  bidding 


requirements,  such  sales  to  commence 
as  set  out  in  Applicant's  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  StreeL  NE., 
Washington.  DC.  20426.  in  accordance 
with  Rule  211  or  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211  or  385.214.  All 
such  petitions  or  protests  should  be  filed 
on  or  before  April  20,  1992.  Protests  will 
be  considered  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  this  proceeding 
should  file  a  petition  to  intervene. 
Copies  of  the  application  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  92-e2<»  Filed  4-9-92:  6:45  am] 

BnXlMQ  CODE  B717-01-M 


[Docket  No.  ER92-432-000] 

Old  Dominion  Electric  Cooperative; 
Initial  Rate  Filing 

April  3. 1992. 

Take  notice  that  Old  Dominion 
Electric  Cooperative  ("Old  Dominion"), 
on  April  2. 1992,  tendered  for  filing  an 
initial  rate  tanff  pursuant  to  Section  205 
of  the  Federal  Power  Act  and  Section 
35.12  of  the  regulations  of  the  Federal 
Energy  Reeulatory  Commission  ("FERC" 
or  "Commission"). 

Pursuant  to  the  Rate  Tanff.  Old 
Dominion  will  provide  firm  wholesale 
power  serv'ice  for  resale  to  the  following 
member  cooperative  customers; 

All-Requirements  Customers 

A&.\  Electric  Cooperative. 
BARC  Electnc  Cooperative, 
Choptank  Electric  Cooperative. 
Community  Electric  Cooperative, 
Delaware  Electric  Cooperative, 
Meci^Ienburg  Electnc  Cooperative, 
Northern  Neck  Electric  Cooperative, 
Northern  Virginia  Electric  Cooperative, 
Prince  George  Electnc  Cooperative. 
Rappahannock  Electric  Cooperative, 
Shenandoah  Valley  Electric 

Cooperative. 
Southside  Electric  Cooperative. 

The  Rate  Tariff  consists  of  Amended 
and  Restated  Wholesale  Power 
Contracts,  under  which  Old  Dominion 
will  provide  the  above-listed  customers 
with  electric  service,  pursuant  to  a 
comprehensive  cost  of  service  rate 
formula.  Old  Dominion  requests  that  its 
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Rate  Tariff  be  made  effective  upon 
closing  of  the  financial  transaction  by 
which  Old  Dominion  retires  its  Rural 

Electrincation  Administration  debt. 

Old  Dominion  states  that  it  has  served 
copies  of  this  filing  on  each  of  its 
wholesale  customers,  the  Virginia  State 
Corporation  Commission,  the  .Mar>!and 
Public  Ser\'ice  Commission,  the 
Delaware  Public  Service  Com.mission. 
the  Public  Service  Commission  of  West 
Virginia,  the  Rural  Electrification 
Administration  and  the  Bear  Island 
Paper  Company, 

Any  person  desinng  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE,. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211  or  384,214,  All 
such  petitions  or  protests  should  be  filed 
on  or  before  April  20.  1992,  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  this  proceeding  should  file  a  petition 
to  intervene.  Copies  of  the  application 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection, 
Lois  D.  Cashell, 
Secrdary, 
[PR  Doc.  92-6291  Filed  4-9-92;  8:45  am) 

BILUNG  COOC  8717-01-11 


Office  of  Conservation  and 
Renewable  Energy 

Renewable  Energy  and  Energy 
Efficiency  Joint  Ventures  Advisory 
Committee;  Open  Meeting 

Under  the  Federal  Advisory 
Committee  Act  (Pub,  L,  92-463:  86  Stat. 
770).  notice  is  hereby  given  of  the  follow 
meeting: 

Name:  Renewable  Energy  and  Elnergy 
Efficiency  Joint  Ventures  Advisory 
Committee  (REFJ^JV.AC), 

Date  and  Time:  Apn!  27,  1992.  9  a,m.-5  p,m. 

Place:  The  Madison  Hotel,  15th  end  M 
Streets,  NW  ,  Washinfiton.  DC 

Contact:  Elaine  Guthne,  Office  of 
Technical  .'\ssist,'ince  iCE-54',  Conservation 
and  Renewable  Energy,  U,S,  Department  of 
Energy,  Washington,  DC  20585,  Telephone: 
202/586-1719, 

Purpose  of  Committee:  To  advise  the 
Secretary  of  Energy  on  the  development  of 
the  soliuitation  and  evaluation  criteria  for 
joint  ventures,  and  on  otherwise  carrying  out 
his  responsibilities  under  the  Renewable 
Energy  and  Energy  Efficiency  Technology 
Competitiveness  Act  of  19^9  it*ub.  L  101-218, 
42U,SC,  1200.51 


Tentative  Agenda.  Briefings  and 
discussions  of: 

Recap  of  Events  Since  Last  Meeting; 

Status  of  DOE's  Implementation  of 
Ad\'isor\'  Committee's 
Recommendations: 

Reg'jiatory  and  Lesfi!  Questions; 

Defining  the  Committee  s  Ongoing  Role; 

A.ssignmerits  for  and  Folrs  of 
Si.lycommittees: 

.^aciitional  RecommendRtions  on  Joint 
Venture  Implemenlalion; 

Other  Matters  Requiring  Board 
Consideration  and  Public  Comment 
Period  (10  minute  rule). 

Public  Participation:  The  meeting  is  open 
to  the  public.  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
ms'etmg  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
iicms  should  contact  Elaine  Guthrie  at  the 
address  or  tt'iephone  number  listed  above. 
Requests  to  make  oral  presentations  must  be 
received  5  days  prior  to  the  meeting; 
reasonable  provision  will  be  made  to  include 
the  statement  in  the  agenda  The  Chairperson 
of  the  Committee  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  %viU  facilitate 
the  ordprly  conduct  of  business. 

Transcr'pts:  The  transcript  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  a1  the  Freedom  of 
Information  F'ubiic  Reading  Room  iE-190, 
Forrestal  Building.  1000  Independence 
Avenue,  SVV.,  Washington,  DC,  between  9 
am  and  4  p,m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington.  DC.  on  April  6, 1992. 

Marcia  L  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Doc.  92-8333  Filed  4-9-92;  a45  amj 

BILLING  CODE  e4SO-01-M 


Office  of  Energy  Research 

Special  Research  Grant  Program 
Notice  92-12:  Radiological  and 
Chemical  Physics  Research 

agency:  Department  of  Energy  (DOE). 
action:  Notice  inviting  grant 

applications. 

summary:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research  (ER).  U.S. 
Department  of  Energy  announces  its 
interest  in  receiving  apphcations  for 
Special  Research  Grants  in  support  of 
the  Radiological  and  Chemical  Phvsirs 
Program  (RCPP),  RCPP  is  a 
comprehensive  muUi-disciplinary 
program  which  attempts  to  elucidate 
and  understand  in  detail  initial  physical 
and  chemical  interactions  bftween 
biomolecules  and  ionizing  radiation  and 
chemicals.  This  information  is  utilized  to 
determine  the  mechanisms  of  biological 
action  induced  by  environmental  agents 
such  ds  ionizing  radiation  rind 


chemicals.  This  notice  especially 
encourages  the  submission  of  theoretical 
and  experimental  applications  which 
will  focus  on  dynamics  and  associated 
changes  of  structure  of  biomolecules 
under  the  action  of  initial  events  such  as 
ionizations,  molecular  excitations  and 
free  radicals.  The  influence  of  these 
structural  changes  with  time  in  the 
natural  environment  of  the  cell  will  be 
an  important  area  of  study.  However, 
similar  stuJits    oncemed  with 
elucidati:  K   he  mechanisms  in  model 
systems  are  also  sought.  Research 
applications  aisoctRted  with  developing 
models  to  conn*    ;  trie  initial  and 
progressive  structural  changes  with 
specific  biological  activity  will  also  be 
of  interest  to  DOE. 

Before  preparing  a  formal  application, 
potential  applicants  are  encouraged  to 
submit  a  brief  re-applicafion  in 
accordance  with  10  CFR  6(X).10(d)(2), 
which  consists  of  two  to  three  pages  of 
narrative  describing  research  objectives 
and  methods  of  accomplishment.  These 
will  be  reviewed  relative  to  the  scope 
and  research  needs  of  the  Radiological 
and  Chemical  Physics  Program. 
Preapplications  referencing  Program 
Notice  92-12  should  be  received  by  May 
1. 1992.  and  sent  to  Dr.  Matesh  N. 
Varma,  Office  of  Health  and 
Environmental  Research,  ER-73, 
Washington,  DC  20585,  (301)  903-3209. 
Telephone  and  telefax  numbers  are 
required  to  be  a  part  of  the 
preapplication.  A  response  to  the  pre- 
applications discussing  the  potential 
program  relevance  of  a  formal 
application  will  be  communicated  by 
Iunel,199Z 

DATES  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  the  Acquisition  and  Assistance 
Management  Division  by  4:30  p.m.,  e.d.t. 
July  15, 1992,  to  be  accepted  for  a 
September  review  and  to  permit  timely 
consideration  for  award  in  Fiscal  Year 
1993. 

ADDRESSES:  Formal  applications 
reierencmg  program  notice  92-12  should 
be  forwarded  to:  U.S.  Department  of 
Energy.  Office  of  Energy  Research. 
Acquisition  and  Assistance 
Management  Division,  ER-64,  Room  G- 
236,  Washington.  DC  20585.  Attn: 
Program  Notice  92-12.  The  following 
address  must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express,  any  commercial  mail  delivery 
service,  or  when  handcarried  by  the 
applicant:  U.S.  Department  of  Energy. 
Acquisition  and  Assistance 
Management  Division.  ER-64, 19901 
Germantown  Road,  Germantown, 
Maryland  20S74. 


12490 


Federal  Resister  /  Vol.  57,  No.  70  /  Friday.  April  10,  1992  /  Notices 


FOR  FURTHER  INFORMATION  CONTACT: 

Dr  Md'esh  N  Vanr.a.  Office  of  Health 
a-ci  Fr-.  ;-irrr:eP.tal  Research.  ER-73. 
r  S  [)-•:  .!-':r,ent  of  Energy.  Washington. 
DC  :i]5B5   :301;  903-3209" 
SUPPLEMENTARY  INFORMATION:  DOE  is 

interested  in  receiving  research 
applications  focused  on  the  study  of 
initial  physical  and  chemical  events 
produced  by  interaction  of  ionizing 
radiation  with  biomolecules.  and 
influence  of  these  events  on  changes  in 
structure  of  these  biomolecules.  Also, 
applications  dealing  with  developing 
models  that  connect  initial  and 
progressive  structural  changes  with 
biological  activity  will  be  of  interest  to 
DOE. 

It  is  anticipated  that  approximately  Si 
million  will  be  available  for  grant 
awards  during  FY  1993  contingent  upon 
availability  of  appropriated  funds. 
Funding  of  awards  beyond  1993  is  also 
contingent  upon  availability  of  funds. 
Information  about  development  and 
submission  of  applications,  eligibihty 
limitations,  evaluation  and  selection 
process  and  other  policies  and 
procedures  may  be  found  in  the  ER 
Application  and  Guide  for  the  Special 
Research  Grants  Program  10  CFR  part 
605.  The  applications  kit  and  guide  is 
available  from  the  U.S.  Department  of 
Energy.  Acquisition  and  Assistance 
Management  Division,  Office  of  Energy 
Research.  ER-64.  Washington.  DC  20585. 
Telephone  requests  may  be  made  by 
calling  (301)  903-5349  or  FTS  233-5349. 
The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049. 
D  D.  Mayhew,  I 

Deputy  Director  for  Management,  Office  of 

Energy  Research. 

[FR  Doc.  92-8331  Filed  4-9-92;  8:45  am) 
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Special  Researcfi  Grant  Program 
Notice  92-15;  University  Reactor 
Stiaring  Program 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 

summary;  The  Office  of  Energy 
R■■>■•^■  -    ERj  of  the  Department  of 
Energy  in  keeping  with  its  energy- 
related  mission  to  strengthen  the 
Nation's  support  of  science,  engineering 
and  mathematics  education  at  all  levels 
of  education,  announces  its  interest  in 
receiving  special  research  grant 
applications  for  the  support  of  the 
University  Reactor  Sharing  Program. 
The  purpose  of  this  program  is  to 
provide  funds  to  U.S.  colleges  or 
universities  with  nuclear  reactor 


facilities  (host  institutions)  that  cover 
reactor  operating  costs  when  the 
facilities  are  utilized  by  regional 
affiliates  (user  institutions)  for  student 
instruction  or  for  student  or  faculty 
research.  In  accordance  with  10  CFR 
600.7(b)(1).  eligibility  for  these  grants  is 
restricted  to  U.S.  colleges  and 
universities  with  nuclear  reactor 
facilities  because  they  provide  a  unique 
opportunity  to  address  important 
aspects  of  the  Nation's  nuclear  science 
and  engineering  educational  programs. 
It  is  anticipated  that  approximately 
$650,000  will  be  available  for  support  of 
this  program  during  fiscal  year  1992. 
DATES:  Applications  for  grants  under 
this  notice  should  be  received  by  4:30 
p.m..  Eastern  local  time.  May  14. 1992. 
ADDRESSES:  Application  kits  and  guides 
are  available  from:  U.S.  Department  of 
Energy,  Office  of  University  and  Science 
Education  Programs.  ER-flO.  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.  (202)  586-8949. 
Completed  applications  must  be 
submitted  to:  U.S.  Department  of  Energy. 
Office  of  Energy  Research.  Acquisition 
and  Assistance  Management  Division, 
ER-64,  Washington,  DC  20585.  The 
following  address  must  be  used  when 
submitting  applications  by  U.S.  Postal 
Service  Express,  any  commercial  mail 
delivery  service,  or  when  handcarried 
by  the  applicant:  U.S.  Department  of 
Energy,  Office  of  Energy  Research. 
Acquisition  and  Assistance 
Management  Division.  ER-64, 19901 
Germantown  Road.  Germantown.  MD 
20874.  Each  application  must  reference 
Notice  No.  92-15.  Telephone  and  telefax 
numbers  must  also  be  included  in  any 
application. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Larry  Barker,  Program  Manager,  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  University  and  Science 
Education  Programs,  ER-80, 
Washington.  DC  20.SR5.  (202)  586-8949. 
S  JPPLEMEMTARY  INFORMATION:  This 
program  provides  funding  to  host 
institutions  to  cover  expenses 
associated  with  operation  of  their 
nuclear  reactor  facility  for  the  benefit  of 
user  institutions  to  promote  education, 
training  or  research  opportunities. 
University  reactors  are  extremely 
versatile  neutron  sources  and  research 
facilities:  thus  the  availability  of  a 
nuclear  reactor  contributes  particularly 
and  significantly  to  research  and 
educational  opportunities  at  both  the 
graduate,  undergraduate  and  precollege 
levels.  Any  U.S.  educational  institution 
which  operates  a  research  or  training 
reactor  may  submit  an  application  for  a 
new  or  renewal  award.  However,  those 
host  institutions  applying  that  have  a 


substantial  number  of  user  instiiutions 
indicating  continued  or  new  interest  in 
the  project  are  more  likely  to  be  selecied 
than  those  applicants  who  do  not  have 
sufficient  numbers  of  user  institutions. 
User  groups  affiliated  with  the  host 
institution  are  not  considered  eligible  for 
participation  in  this  program,  Projects 
may  range  from  tours,  demonstrations, 
experiments,  workshops  and  seminars 
for  middle  school  and  high  school 
groups  to  faculty  research  projects  and 
MS/Ph.D.  thesis  or  dissertation 
research.  Reactor  utilization  may  range 
from  simple  ser\-ice  irradiations  and 
analytical  support  to  basic  research 
studies  requiring  the  facilities'  most 
sophisticated  equipment.  Each 
application  must  include  under  the 
"Project  Description"  portion 
information  on  the  relative  availability 
of  the  reactor  to  outside  users,  an 
assessment  on  a  regional  basis  of  the 
colleges,  universities  and/or  precollege 
institutions  that  can  be  served  by  the 
proposing  institution's  reactor  facility 
and  provide  evidence  of  interest  on  the 
part  of  potential  or  former  user 
institutions  to  utilize  the  applicant's 
reactor  facility  during  the  proposed 
grant  period.  Allowable  costs  under  this 
program  include:  (1)  Payments  for 
irradiation  services  not  to  exceed  the 
established,  published  schedule  of  the 
host  institution;  (2)  payments  for  use  of 
the  reactor  and  related  facilities  based 
upon  established  rates  of  the  host 
institution:  (3)  cost  of  technical 
assistance  furnished  by  the  host 
institution  for  conduct  of  studies  by  a 
user  institution;  and  (4)  cost  of  materials 
and  supplies  consumed  in  user 
institution  projects.  Unallowable  costs 
under  this  program  include:  (1)  Normal 
operating  expenses  of  the  facility;  (2) 
laboratory  apparatus  and 
instrumentation;  (31  costs  that  are 
covered  by  existing  grant  or  contract; 
and  (4)  indirect  or  overhead  costs.  Funds 
for  individual  or  group  travel  or 
subsistence  will  not  be  allowed  except 
in  highly  unusual  situations.  During 
fiscal  year  1992,  DOE  anticipates  that 
the  number  of  awards  to  be  issued  and 
the  am.ount  of  each  award  will  depend 
upon  the  number  of  approved 
applications,  the  amount  of  funds 
requested  and  the  total  DOE  funds  made 
available  for  this  program.  It  is 
anticipated  that  $500,000  will  be 
available  from  DDEs  Office  of  Energy 
Research  and  that  approximately 
Si 50,000  will  be  made  available  from 
DDEs  Office  of  Environmental 
Restoration  and  Waste  Management 
(EM)  Awards  may  range  from  $5,000  to 
Si 00.000  per  year. 
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Separate  applications  seeking  support 
from  funds  made  available  by  EM  must 
be  submitted  to  the  address  in  the 
address  section  of  this  notice,  and  must 
specifically  speak  to  the  pre-coUege 
education  community  with  a  focus  on 
the  needs  of  teachers  in  meeting  their 
teaching  responsibilities  in  this 
programmatic  area.  Topical  areas  of 
interest  for  the  EM  applications  include; 
introduction  to  nuclear  concepts: 
radiation  and  its  detection;  interactions 
of  radiation  with  matter  health  physics 
orientation;  decontamination  and 
decommissioning;  environmental  impact 
statements;  the  national  environmental 
policy;  nuclear  applications  in  industry, 
medicine  and  science;  energy 
technologies  (i.e.,  oil,  gas,  coal,  nuclear. 
solar,  wind,  and  geothermal); 
additionally,  areas  under  environmental 
aspects  of  energy  technologies  and 
waste  operation  which  include  waste 
types,  transportation,  site  assessment, 
treatment,  storage  and  disposal. 

A  combination  of  selected,  or  all  of 
the  above,  topical  areas  would  be 
appropriate  for  this  pre-coUege 
education  effort.  In  preparing  an 
application,  the  target  audience  should 
be  identified  and  achievement  goals  set 
that  will  provide  teachers  with 
necessary  knowledge  and  information  to 
meet  their  respective  teaching 
responsibilities;  i.e.,  science  vs.  non- 
science  teachers,  grade  level,  etc.  Any 
questions  regarding  the  environmental 
restoration  and  waste  management 
applications  may  be  discussed  with  .Ms 
Carrie  Wildman  of  FM  on  (301)  903- 
7924. 

Information  about  subm:.s,3ion  of 
appiications,  ehgibility,  limitations, 
evaluation  and  selection  processes,  and 
other  policies  and  procedures  may  be 
found  in  the  ER  Application  Guide  for 
the  Special  Research  Grants  Program 
and  10  CFR  part  605.  The  application  kit 
and  grade  is  available  from  the  U.S. 
Department  of  Energy.  Acquisition  and 
Assistance  Management  Division,  Office 
of  Energy  Research,  ER-64,  Washington, 
DC  20585.  Telephone  requests  may  be 
made  by  calling  (202)  586-6949.  The 
Catalog  of  Federal  Domestic  .Assistance 
Number  for  this  program  is  81.049. 

Issued  in  Washington,  DC,  on  March  31, 
1992. 

D.D.  Mayhew, 

Deputy  Director  for  Management.  Office  of 
Energy  Research. 

[FR  Doc  92-8326  Filed  4-»-92;  8:45  am] 
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Special  Research  Grant  Program 
Notice  92-11;  Unlversrty  Reactor 
Instrumentation  Program 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 

applications. 

summary:  The  Office  of  Energy 
Research  (ER)  of  the  Department  of 
Energy  in  keeping  wilh  its  energy- 
related  mission  to  strengthen  the 
Nation  s  support  of  science,  engineering 
and  mathematics  education  at  all  levels 
of  education,  announces  its  interest  in 
receiving  special  research  grant 
applications  for  the  support  of  the 
University  Reactor  Instrumentation 
Program.  The  purpose  of  this  program  is 
to  support  needs  of  U.S.  academic 
communities  in  modernizing  and 
improving  their  nuclear  reactors  which 
are  used  for  training  and  research. 
Approximately  $1  million  from  fiscal 
year  1992  funds  have  been  allocated  for 
grant  awards  to  those  eligible  colleges 
and  universities  with  operating  nuclear 
reactors  dedicated  to  research,  training 
and  service.  Future  year  funding  will  be 
contingent  upon  the  availability  of 
appropriated  funds. 
DATES:  Applications  for  grants  under 
this  notice  must  be  received  by  4;30 
p  m  .  Eastern  local  time,  May  14, 1992. 
ADDRESSES:  Application  kits  and  guides 
are  available  from  the  Office  of 
University  and  Science  Education 
Programs,  ER-80.  1000  Independence 
Avenue.  SW  .  Washington.  DC  20585, 
(202)  586-8949.  The  completed 
applications  must  be  submitted  to:  U.S. 
Department  of  Energy.  Office  of  Energy 
Research,  Acquisition  and  Assistance 
Management  Division.  ER-64, 
W  ashington,  DC,  205tt5   The  personal  or 
courier  delivery  address  is;  U.S. 
Departmient  of  Energy,  Acquisition  and 
.Assistance  Management  Division.  ER- 
M  Office  of  Elnergy  Research,  19901 
Germantown  Road.  Germantown,  MD 
20874.  Each  application  submitted  must 
reference  Notice  No.  92-11.  Telephone 
and  telefax  numbers  must  also  be 
included  in  any  appiication 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Larry  Barker,  Pnigram  Manager, 
Office  of  University  and  Science 
Education  Programs,  ER-80,  Office  of 
Energy  Research,  U.S.  Department  of 
Energv,  1000  Independence  Avenue, 
SW..  Washington.  DC.  20585,  (202)  586- 
894- 

SUPPLEMENTARY  INFORMATION:  The 
University  Reactor  Instrumentation 
Program  was  developed  to  provide 
support  for  modernization  and 
improvement  of  the  research  and 
training  reactor  at  U.S.  colleges  and 


universities.  In  accordance  with  10  CFR 
600.7(b)(1)  it  has  been  determined  that 
eligibility  for  these  grants  is  restricted  to 
U.S.  colleges  and  universities  with 
operating  nuclear  reactors  dedicated  to 
research,  training  and  service  of  the 
scientific  community.  The  purpose  for 
restricting  eligibility  to  these  apphcants 
only  is  derived  from  the  intent  of  the 
program  which  is  to  provide  funds  for 
modernizing  and  improving  research 
and  training  reactors  and  the  fact  that 
reactors  are  general  purpose  laboratory 
facilities,  useful  in  teaching  nuclear 
science  at  all  levels  from  pre-coUege 
through  graduate  school.  In  addition, 
this  support  will  facilitate  training  for 
various  reactor  operating  skills  required 
by  industry  and  the  government. 

Two  general  categories  of  equipment 
and  instrumentation  will  be  considered 
under  this  program.  They  include:  (1) 
Equipment  and  instrumentation  relating 
to  the  performance,  operating  capability 
and  control  to  the  reactor  including 
radiation  detection  or  monitoring 
equipment;  and  (2)  equipment  or 
instrumentation  that  will  significantly 
improve  or  expand  the  research /training 
capability  of  the  facility.  Applications 
may  include  more  than  one  item  of 
equipment  or  instrumentation;  however, 
they  must  be  listed  in  order  of  priority. 
Detailed  information  regarding  the  cost 
or  price  of  equipment  or  instrumentation 
must  be  included  as  part  of  the  required 
budget  narrative  section  of  the 
application.  Applications  may  also  be 
broken  into  phases  for  funding  at  a  later 
date  dependent  upon  availability  of 
resources.  Support  will  not  be  provided 
for  faculty  or  staff  salaries,  facility 
operating  costs,  fees  or  profit.  The 
project  description  portion  of  the 
application  must  include  information  on 
the  following  activities  (items  1  and  2 
are  the  most  critical):  (1)  The  potential 
of  the  new  equipment  or  instrumentation 
to  increase  the  quality  and/or  efficiency 
of  operation  of  the  reactor  facility;  (2) 
the  potential  of  the  new  equipment  or 
instrumentation  to  sigmficantly  improve 
or  expand  the  research  or  training 
capability  of  the  facility;  (3)  the 
potential  of  the  new  equipment  or 
instrumentation  to  enhance  and/or 
modernize  safety  related  systems  within 
the  reactor  facility;  (4)  the  number  of 
students  pre-college  through  graduate 
and  faculty  using  as  well  as  supported 
by  the  facility;  and  (5)  the  amount  and 
type  of  research  or  service  being 
provided  by  the  faciUty  to  other 
departments,  universities,  industry  or 
U.S.  Government  Agencies  during  the 
past  five  years.  A  brief  description  and 
statement  of  quaUfications  of  the  reactor 
facility  staff  should  also  be  provided. 
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Selection  for  award  decisions  by  DOE 
will  take  into  consideration  information 
provided  regarding  the  applicant's 
willingness  to  share  in  the  total  cost  of 
the  project. 

It  is  anticipated  that  $1M  will  be 
available  for  this  activity.  Awards  may 
range  from  S5.000  to  $250,000  per  year. 
The  number  of  awards  will  be 
determined  from  the  number  of 
approved  applications  submitted  under 
this  notice  and  the  funds  available  at 
time  of  award.  However,  DOE  reserves 
the  right  to  fund,  in  whole  or  in  part, 
any,  all,  or  none  of  the  applications 
submitted.  Additional  inJFormation  may 
be  subsequently  requested  by  DOE 
during  evaluation  of  a  submitted 
application.  General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluation  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  ER  Special  Research 
Grant  Application  Kit  and  Guide  and  10 
CFR  part  605.  The  catalog  of  Federal 
Domestic  Assistance  Number  for  this 
program  is  81.049. 

issued  in  Washington.  DC  on  April  1, 1992. 
0.0.  Mayhew, 

Deputy  Director  for  Management.  Office  of 
Energy  Research. 
(FR  Doc  92-8327  Filed  4-9-92;  8:45  am) 
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Office  of  Hearings  and  Appeals 
Final  Refund  Procedures 

agency:  Office  of  Hearings  and 
.•\rp'  i!3.  Department  of  Energy. 
actios:  Implementation  of  Special 


R 
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summary:  The  Office  of  Hearings  and 
.•\ppeal8  (OHAj  of  the  Department  of 
Energy  (DOE)  announces  the  final 
procedures  for  the  disbursement  of 
5121.187,430,  plus  interest  obtained  by 
the  DOE  as  the  result  of  the  termination 
of  exception  relief  granted  to  the  341 
Tract  Unit  of  the  Citronelle  Field.  The 
OHA  determined  that  refiners  and  other 
participants  in  the  DOE  Crude  Oil 
Entitlements  Program  will  be  eligible  to 
receive  a  portion  of  those  funds.  The 
0K,\  has  provided  those  participants 
with  an  opportunity  to  file  briefs  and  to 
participate  in  a  hearing  on  the  issue  of 
the  level  of  their  absorption  of  Citronelle 
recertification  costs.  The  OHA  has 
fL.rther  decided  that  a  portion  of  the 
remaining  funds  be  disbursed  to  end- 
users  of  refined  petroleum  products.  The 
OHA  will  decide  at  a  later  date  how  any 
remaining  funds  will  be  disbursed. 
DATE  AND  ADDRESS:  Briefs  regarding  the 
issue  of  refiner  absorption  of 


recertification  costs  must  be  filed  by 
July  9, 1992.  and  should  be  addressed  to 
the  Office  of  Hearings  and  appeals. 
Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585.  Briefs  should 
display  a  reference  to  Case  Number 
LFX-0008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Wieker,  Deputy  Director, 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  1000 
Independence  Ave.,  SW..  Washington, 
DC  20585,  (202)  586-2390 
SUPPLEMENTARY  INFORMATION 

Notice  is  hereby  given  of  the  issuance 
of  a  final  Decision  and  Order  that  sets 
forth  the  procedures  the  OHA  will  use  to 
disburse  the  escrowed  funds  which  were 
received  as  a  result  of  the  termination  of 
exception  relief  granted  to  the  341  Tract 
Unit  of  the  Citronelle  Field.  The 
exception  relief  permitted  the  Unit  to 
recertify  a  sufficient  quantity  of  its  prior 
production  of  price-controlled  crude  oil 
to  produce  $63.8  million.  With  accrued 
interest,  these  funds  total  approximately 
$121,187,430.  The  funds  are  presently 
deposited  in  an  interest-bearing  escrow 
account  maintained  at  the  United  States 
Department  of  the  Treasury. 

The  final  Decision  and  Order 
considers  comments  of  refiners,  a  group 
of  States,  Utilities.  Cooperatives,  and 
the  Unit  concerning  the  proposed 
disposition  of  those  funds,  as  set  forth  in 
a  Proposed  Decision  and  Order  issued 
on  December  24. 1991  by  the  OHA. 

Since  the  recertification  by  the  Unit 
had  the  effect  of  raising  per-barrel  prices 
of  crude  oil  to  participants  in  the 
Entitlements  Program,  the  OHA  has 
decided  that  a  portion  of  the  escrowed 
funds  should  be  reserved  for  refunds  for 
those  participants.  The  percentage  of  the 
escrowed  funds  that  will  be  allocated  to 
the  participants  will  reflect  the  level  of 
their  absorption  of  the  additional  costs 
associated  with  the  recertification.  The 
OHA  indicated  in  the  final  Decision  that 
an  absorption  rate  of  5.4  percent  may 
well  be  an  appropriate  rate  for  the 
Entitlements  Program  participants  as  a 
whole.  The  OHA  has  provided  for  a  90 
day  period  from  the  date  of  publication 
of  this  Notice  in  which  these 
Entitlements  Program  participants  may 
submit  briefs  regarding  economic 
evidence  on  the  absorption  rate  and  on 
the  methodology  for  dividing  the 
Citronelle  fund  allocated  to  Entitlements 
Program  participants  among  those 
participants.  The  OHA  also  provided  for 
this  same  90  day  deadline  for 
submission  of  individual  refund 
apphcations  by  Entitlements  Program 
participants  that  submit  briefs  regarding 
the  absorption  issue.  There  will  be  a  30 


day  period  fur  filing  responses  to  those 
briefs.  The  OH.A  also  will  convene  a 
hearing  on  the  absorption  issue 
approximately  45  days  after  the 
responses  are  due.  The  OHA  will 
establish  a  second  filing  date  for 
Entitlements  Program  participants  that 
wish  to  accept  the  absorption  rate 
determined  by  the  OHA  and  that  do  not 
submit  briefs  on  that  issue. 

After  the  level  of  absorption  by 
Entitlements  Program  participants  is 
determined,  a  portion  of  the  Citronelle 
fund  will  be  disbursed  to  non-waiving 
participants  in  the  Stripper  Well  refund 
proceeding  and  other  end-users  of 
refined  petroleum  products.  The  OHA 
will  decide  at  a  later  date  how  any 
remaining  funds  should  be  disbursed. 

Dated:  Apnl  3,  1992. 
Thomas  L.  Wieker, 

Acting  Director,  Office  of  Hearings  and 
Appeals- 
Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

April  3. 1992 

Name  of  Case  The  341  Tract  Unit  of  the 
Citronelle  Field. 

Date  of  Filing:  March  13. 1991. 

Case  Number  LFX-0006. 

This  Decision  and  Order  sets  forth 
procedures  to  be  followed  m  the 
disbursement  of  an  escrow  fund  now 
containing  in  excess  of  $120  million.  The 
funds  in  this  escrow  account  onginated  when 
exception  relief  was  approved  for  the  341 
Tract  Unit  of  the  Citronelle  Field  (the  Unit  or 
Citronelle)  by  the  Office  of  flearings  and 
Appeals  (OH.^).  The  exception  rehef  was 
designed  to  reduce  or  eliminate  the  effect  on 
the  Unit  of  inequities  caused  by  the  DOE's 
tertiary  recovery  regulations  as  applied  to  the 
Unit,  and  it  provided  the  Unit  with  funds  to 
undertake  a  tertiary  crude  oil  recovery 
project.  Pursuant  to  that  exception  relief, 
which  was  granted  in  December  1980,  the 
Unit  recertified  a  sufficient  quantity  of  its 
prior  production  of  price-controlled  cmde  oil 
to  produce  S63.8  m.iUion,  and  that  amount 
was  placed  in  an  interest-bearing  escrow 
account  with  the  Southtrust  Bank  of  Mobile. 
The  Unit  was  allowed  So  make  withdrawals 
for  expenses  incurred  in  connection  with  its 
project.  Three  Forty  Ore  Tract  Unit  of  the 
Citronelle  Field.  10  DOE  Tj  81,027  (1983) 

In  a  determination  issued  on  December  24. 
1991,  the  DOE  announced  that  it  had  decided 
to  terminate  the  relief  and  it  directed  that  the 
funds  be  moved  from  the  Southtrust  Bank  to 
an  interes'-bearing  escrow  account 
established  with  the  United  States 
Department  of  the  Treasury  The  341  Tract 
Unit  of  the  Citronelle  Field.  Case  No.  KEZ- 
0096.  56  re  67312  (December  30.  1991) 
{Citronellej  The  Department  received  these 
funds  on  February  18,  1992,  and  on  that  day 
placed  them  in  the  Petroleum  Violations 
Escrow  Account  maintained  at  the 
Depart.Tipnt  of  Treasury. 
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In  Citronelie  the  DOE  pxplained  the  basis 
for  its  determination  that  the  entire  escrow 
fund  should  be  dinbursed  to  narties  who  were 
adversely  affected  as  a  re«ji!  of  the  Unit's 
recertification  of  the  price-controlled  crude 
oil.  Locating  those  parties  is  not  an  easy 
matter.  When  the  recertification  occurred,  the 
DOE's  Crude  Oil  Entitlements  Program 
operated  to  spread  these  additional  costs 
throughout  the  nation.  As  a  result,  injured 
parties  are  difficult  to  identify  and  potentially 
numerous,  a  situation  which  is  well  suited  to 
opening  a  special  refund  proceeding  of  the 
type  utilized  in  the  past  for  refunding  oil 
overcharges.  See  10  CFP  part  205,  subpart  V. 
Behm  Family  Corp.  v.  DOE.  3  Fed.  Energy 
Guidelines.  |  26.633  (Temp  Emer.  Ct.  App. 
1990)  [Behm).  Accordingly,  on  December  24, 
1991.  OHA  issued  a  Proposed  Decision  and 
Order  tentatively  determining  that  a  refund 
proceeding  be  held  to  identify  those  parties 
and  to  determine  the  amounts  which  they  are 
entitled  to  receive.  56  Fed.  Reg.  67310 
(December  30. 1991).  OHA  sought  comments 
on  its  determination. 

I.  The  Proposed  Decision  and  Order 

As  we  stated  in  the  F*roposed  Order,  under 
the  procedural  regulations  of  the  DOE  the 
OHA  is  authorized  to  formulate  and 
implement  special  refund  procedures  for  the 
purpose  of  refunding  monies  collected  by  the 
DOE  to  those  injured  by  actual  or  alleaed 
violations  of  the  DOE  regulations.  10  CFR 
part  205.  subpart  V.  This  subpart  is 
applicable  tc  those  situations  in  which  the 
DOE  is  unable  to  readily  identify  persons 
who  are  entitled  to  refunds  specified  in  a 
Remedial  Order,  Remedial  Order  for 
Immediate  Compliance,  and  Order  of 
Disallowance  or  a  Consent  Order,  or  to 
readily  ascertain  the  amounts  that  such 
persons  are  entitled  to  receive.  10  CFR 
205.280. 

We  recognized  in  the  Proposed  Order  that 
the  funds  involved  in  this  proceeding 
originated  with  exception  relief  authorized  by 
the  DOE.  and  were  not  the  result  of  a 
violation,  or  the  subject  of  a  Remedial  Order, 
Order  of  Disallowance  or  Consent  Order,  as 
specified  in  our  subpart  V  regulations. 
However,  through  the  operation  of  the 
Entitlements  Program,  the  $63.8  million 
recertification  by  Citronelie  did  have  the 
effect  of  raising  crude  oil  costs  throughout  the 
United  States  in  the  same  manner  as  if  the 
crude  oil  in  question  were  improperly 
certified  at  a  higher  price,  in  violation  of  DOE 
regulations.  Therefore,  we  stated  that  the 
consequences  of  that  recertification  on  the 
petroleum  industry  and  on  ultimate 
purchasers  or  refined  petroleum  products 
mimicked  the  effects  of  crude  oil  overcharge 
violations. 

We  therefore  proposed  that  parties  injured 
by  the  overall  increases  in  crude  oil  costs 
caused  by  the  Unit's  recertification  of  price- 
controlled  crude  oil  should  have  an 
opportunity  to  receive  restitution  from  the 
escrowed  funds.  We  indicated  that  a 
proceeding  modeled  after  the  type  provided 
for  at  10  CFR  part  205.  subpart  V  best  permits 
us  to  accomplish  that  goal.  Consequently,  we 
stated  that  we  would  refer  'q  the  subpart  V 
regulations  in  fashioning  a  proceeding  for  the 
purposes  of  identifying  those  parties  and 
ascertaining  the  amounts  they  should  receive. 


We  suRgpsted  that  in  general  there  are  two 
classes  of  parties  that  incurred  injury  as  a 
result  of  the  Unit's  recertification  of  the  crude 
oil  and  that  should  be  considered  eligible  to 
file  applications  and  receive  refunds  directly 
from  the  escrowed  monies:  (i)  Entities  on  the 
DOE  Entitlements  List  (who  are,  for  the  most 
part,  refiners):  and  (ii)  end-users  of  refined 
petroleum  products.  We  therefore  proposed  a 
bifurcated  or  two-stage  proceeding.  We 
stated  our  proposal  to  allocate  a  portion  of 
the  Citronelie  escrow  fund  to  refiners.  The 
procedures  we  proposed  for  determining  the 
funds  to  be  allocated  to  the  refiners  and  the 
method  for  disbursing  the  refiners'  share  of 
the  fund  are  set  forth  immediately  below.  A 
discussion  of  the  methodology  proposed  for 
disbursing  the  remaining  monies  will  follow. 

A.  Refiners 

Due  to  the  operation  of  the  Entitlements 
Program,  the  $63.8  million  recertification  had 
the  effect  of  raising  the  cost  of  crude  oil  to  all 
crude  oil  purchasers  on  the  entitlements  list. 
Under  the  Entitlements  Program,  the  direct 
purchaser  of  the  crude  oil  recertified  by  the 
Unit  automatically  received  additional 
entitlements  benefits,  which  compensated  it 
for  its  increased  crude  oil  costs.  Since  the 
Entitlements  Program  generally  operated  to 
equitably  distribute  the  cost  burden  of  crude 
oil  for  all  refiners,  crude  oil  costs  after 
entitlements  obligations  rose  slightly 
nationwide  in  response  to  the  recertification. 
OHA  Report  on  Stripper  Well  Overcharges.  6 
Fed.  Energy  Guidelines  1  90,507,  section  (V) 
at  90.618:  section  (V1)(B)  at  90,640.  Thus,  no 
one  purchaser  ultimately  bore  all  the  cost  of 
the  recertification.  Since  crude  oil  costs  rose 
by  the  same  amount  per  barrel  for  all 
participants  in  the  Entitlements  Program,  we 
believe  that  market  prices  for  all  refined 
products  also  tended  to  rise,  and  refiners  as  a 
group  were  thus  generally  able  to  recoup 
most  of  the  cost  of  the  recertification  by  the 
Unit.  Id.  at  90,640. 

Nevertheless,  we  believe  that  refiners  were 
not  fully  compensated  for  all  increased  costs 
associated  with  the  recertification.  In  the 
Proposed  Order  we  tentatively  determined 
that  refiners  are  thus  eligible  to  receive  a 
refund  from  these  escrowed  funds. 

We  recognized  that  determining  the  portion 
of  the  fund  that  should  be  allocated  to 
refiners,  as  a  group,  would  be  a  significant 
issue  in  this  proceeding.  In  connection  with 
the  settlement  of  the  Stripper  Well  Exemption 
Litigation.  U.S.  Federal  District  Court  Judge 
Frank  Theis  directed  the  OHA  to  conduct 
fact-finding  to  try  to  determine  who  bore  the 
impact  of  the  overcharges  involved  in  that 
litigation.  In  response  to  that  Court  directive, 
the  OHA  conducted  lengthy  hearings  and 
issued  a  report.  One  of  its  conclusions  was 
that  refiners  were  generally  able  to  pass 
through  most  increased  costs,  but  that  the 
class  of  refiners  absorbed  between  2.7  and 
8.1  percent  of  the  impact  on  them  of 
overcharges  involved  in  the  stripper  well 
litigation.  OHA  Report  on  Stripper  Well  Oil 
Overcharges.  6  Fed.  Energy  Guidelines  at 
90.640. 

In  the  Proposed  Order  we  tentatively 
decided  to  apply  the  same  absorption  rate 
that  we  found  in  the  Stripper  Well  Report  to 
the  class  of  refiners  in  this  refund  proceeding. 


Accordingly,  we  proposea  tnai  an  average  oi 
the  2.7  and  8.1  percent  absorption  rates,  or  5.4 
percent  of  the  monies  in  the  Citronelie 
escrow  account,  be  applied  to  the  refiners  for 
refund  purposes.  We  also  proposed  that  each 
refiner's  proportionate  share  of  the  Citronelie 
fund  would  be  the  same  as  its  proportionate 
share  of  the  Stripper  Well  Refiners'  escrow 
fund. 

We  emphasized  that  the  absorption 
percentage  was  tentative.  We  pointed  out 
that  the  crude  oil  recertification  benefiting 
the  Citronelie  Unit  was  approved  in  late  1980. 
The  Entitlements  Program,  along  with  the 
overall  petroleum  price  control  program 
regulating  the  price  of  crude  oil  and  refined 
petroleum  products,  ended  on  January  27, 
1981.  As  a  result  of  the  proximity  between  the 
decontrol  date  and  the  recertification.  as  well 
as  the  short  notice  provided  to  refiners 
regarding  the  recertification,  the  refiners" 
level  of  absorption  of  the  increased  crude  oil 
costs  may  have  been  greater  than  the  level 
we  proposed.  In  view  of  this  fact,  we 
proposed  that  refiners  be  accorded  the 
opportunity  to  present  arguments  and 
evidence  in  this  refund  proceeding  to  the 
effect  that  the  absorption  rate  we  proposed 
above  should  not  be  finally  adopted,  and  that 
a  higher  rate  is  appropriate. 

Specifically,  we  proposed  that  within  90 
days  from  the  date  of  publication  in  the 
Federal  Register  of  a  final  Decision  and  the 
Order  setting  forth  refund  procedures  in  this 
matter,  refiners  be  permitted  to  submit  briefs 
and  economic  evidence  on  the  issue  of  the 
proper  refiner  absorption  rate.  Refiners  were 
encouraged  to  file  joint  submissions 
regarding  their  economic  evidence  of  the 
level  of  absorption.  The  opportunity  to  file  a 
submission  on  the  issue  of  the  absorption  of 
additional  crude  oil  costs  was  not  limited  to 
refiners.  Any  participant  in  the  Entitlements 
Program  was  considered  eligible  to  submit 
evidence  regarding  the  economic  absorption 
issue. 

In  addition,  we  proposed  that  same  90  day 
deadline  for  each  respective  refiner  or  other 
Entitlements  Program  Participant  to  submit 
its  individual  application  for  Refund  from  the 
Citronelie  escrow  fund.  We  stated  that  the 
application  process  itself  in  this  proceeding 
would  be  streamlined.  The  refund  application 
need  only  include  the  claimant's  name, 
address,  an  authorizing  signature  and  a 
statement  to  the  effect  that  the  claimant  is 
applying  to  receive  a  share  of  the  Refiners' 
Citronelie  escrow  fund.  Claimants  would  not 
be  required  to  submit  economic  evidence 
regarding  an  absorption  rate.  They  may  elect 
to  submit  an  Application  for  Refund. 

We  further  proposed  that  within  30  days  of 
the  day  that  the  refiners'  briefs  and  refund 
applications  are  due,  interested  parties  may 
submit  responses  to  the  refiners'  positions. 
We  proposed  to  hold  an  evidentiary  hearing 
regarding  the  refiner  absorption  issue  45  days 
thereafter. 

B.  Disbursement  of  Remaining  Funds 

We  further  concluded  that  the  most 
appropriate  method  of  disbursing  the 
Citronelie  funds  not  allocated  to  the  refiners 
would  be  to  refer  to  the  DOE  Modified 
Statement  of  Restitutionary  Policy 
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Concerning  Crude  Oil  Overcharge*  (MSRP). 
51  FR  27899  (August  4. 1986). 

The  MSRP  provides  that  crude  oil 
overcharge  funds  will  be  divided  among  the 
States,  the  Federal  Government  and  injured 
purchasers  of  refined  petroleum  products. 
Under  the  MSRP,  up  to  20  percent  of  these 
crude  oil  overcharge  funds  will  be  reserved 
initially  to  satisfy  valid  claims  by  injured 
purchasers  of  petroleum  products.  Funds  not 
reserved  for  the  end-user  claims  [at  least  80 
percent)  and  any  monies  remaining  after  all 
valid  claims  are  paid  are  to  be  disbursed 
equally  to  the  Slates  and  federal  government 
for  indirect  restitution.  We  proposed  to 
allocate  the  full  20  percent  of  the  remaining 
Gtronelle  fund  for  the  end-user  claims 
process,  since  we  believe  that  end-users  are 
likely  to  have  experienced  significant  effects 
from  the  Citronelle  recertification.  Cf.  Texaco 
Inc..  19  DOE  f  85.200  (1989).  modified.  19  DOE 
\  85.236  (1969).  The  daims  filing  procedures 
and  standards  that  we  proposed  to  use  for 
end-user  applicants  are  set  forth  In  numerous 
cases,  such  as  Petrol  Products.  Inc..  20  DOE  ^ 
85.436  (1990).  We  proposed  that  the  remaining 
eighty  percent  be  divided  equally  between 
the  States  and  the  Federal  Government 

We  invited  interested  parties  to  submit 
comments  regarding  these  proposed 
procedures  with  respect  to  retlner  claims  and 
to  the  procedures  applicable  to  the  remainder 
of  the  Dtronelle  fund.  We  stated  that 
comments  must  be  filed  within  30  days  of  the 
date  of  publication  of  this  Proposed  Decision 
and  Order  in  the  Federai  Register.  The 
Proposed  Order  was  published  in  the  Federal 
Register  on  December  30. 1991.  The  30-day 
comment  period  has  ended.  We  will  now 
consider  the  comments  received  and  issue  a 
final  Decision  and  Order  in  this  matter. 

n  Coroments  Regarding  the  Proposed  Order 

V,e  .~oeived  comments  regarding  the 
Proposed  Order  from  the  following  entities: 
(i)  A  group  of  refiners*:  (li)  a  group  of  utilities, 
transporters  and  manufacturers  (Utilities);  * 


■  The  comments  were  tubmlned  by  Atlantic 
RKhfieid  Company  Ch«vron  U.S.A.  Inc..  Conoco. 
Inc..  Exxoo  Co«ipany  U5.A..  Marathon  PeOoteum 
Company.  N4otMl  Oil  Comp«iy.  OXY  USA  inc.  Shell 
Oil  Codipaoy.  Texaco  Inc.  Texaco  Refinery  A 
Marketing  Inc.  TOSCO  Corporatioa.  and  L'oioa 
Pacific  Resources  Company. 

*  The  comments  were  filed  on  beiiolf  of 
Consolidated  Edwon  Company  of  New  York,  loag 
liland  Laghting  Company.  Orange  and  Rockland 
Utilities.  Inc..  Panfic  Gas  and  Hectric  Company, 
San  Diego  Gas  and  Electric  Company.  Southern 
Califoraia  Ediaoo  Company  (Utiliuea):  Daiichi  Choo 
Kiseo  iCaiaha.  Ftota  M«rcante  Crancoiombiana  S~A. 
Globe  Trade  and  Transport  Company.  Ltd..  island 
Navigation  Corporattoa  (Ship  Management)  Ltd.. 
japan  Lone  Ltd..  Kawasaki  Kiaen  Kaisha.  MiUui 
O.S.K.  Lines.  Ltd.  n  v  Bocimar.  t.a  .  Nippran  Yusen 
Kaisah.  The  Sanko  Steamship  Co..  Ltd..  Shinwa 
Kaiun  Kaisah.  Ltd..  Shows  Line  L.td,  Star  Shipping 
A/S.  Yamashita-Shinriihon  Sipemship  Co.,  Ltd.. 
fTransportersl;  C-amoior  Inip-nadooal 
Corporation.  F<K3»rB.  P<<i>«rTx)ard  Company.  Inc_ 
Intemdii-ono   K8>!r  (.k«T3«ny.  Weyerhatiaef 
Compn-:;,  aad  V\esrv<i.:o  Corporatioa 
(Manufacturers). 


(iiij  a  group  of  Slates:  '  (iv)  the  National 
Council  of  Farmer  Cooperatives:  and  (v)  the 
Citronelle  Unit.  We  will  consider  in  turn  the 
comments  of  each  group. 

A.  The  Refiners 

TTie  refiners  raise  a  two-pronged  argument 
in  support  of  their  (wsition  that  they  are 
entitled  to  receive  the  entire  contents  of  the 
Citronelle  escrow  account.  They  believe  first, 
that  they  were  required  to  provide  the 
fmanang  for  the  tertiary  project  and  second, 
that  the  OHA  has  no  legal  autiiority  to 
require  them  to  show  injury  in  order  to 
receive  the  funds. 

TTie  refiners'  assertion  that  they  "provided 
the  financing  for  the  tertiary  project"  is 
flawed.  The  purpose  of  this  Citronelle 
proceeding  is  to  provide  appropriate 
restitution  to  those  who  were  adversely 
affected  by  the  exception  relief  The  mere 
fact  that  the  relief  was  funded  through  the 
Elntillements  Program  does  not  address  the 
question  of  the  extent  to  which  the  refiners 
actually  bore  the  cost  of  the  relief  It  is 
undisputed  that  if  refiners  passed  through 
the  cost  of  the  exception  relief  to  purchasers 
of  refined  products,  the  refiners  did  not  bear 
the  cost  of  the  relief  Based  on  our  findings  in 
the  Stripper  Well  proceeding  concerning  the 
degree  to  which  refmers  passed  through 
increased  crude  oil  costs,  it  is  unreasonable 
to  assume  that  the  refiner  bore  more  than  a 
small  percentage  of  the  cost  of  the  relief  The 
DOE  has  proposed  that  the  absorption  rate 
used  in  that  proceeding  be  adopted  unless  the 
refiners  make  a  reasonable  demonstration 
that  their  absorption  exceeded  that 
percentage,  and  the  £)OE  will  hold  an    . 
evidentiary  hearing  to  permit  the  refmers  to 
present  evidence  of  their  absorption. 
Accordingly,  the  validity  of  the  refiners' 
assertion  that  they  "provided  the  financing 
for  the  tertiary  project"  is  an  issue  to  be 
decided  in  the  course  of  this  proceeding,  after 
briefs  are  received  and  a  hearing  convened. 

In  support  of  the  position  that  the  OHA  has 
no  authority  to  require  an  injury  showing,  the 
refiners  cite  Illinois  Brick  Co.  v.  Illinois.  431 
U.S.  720  (1977)  [Illinois  Bnck)  and  Hanover 
Shoe.  Inc.  v.  United  Show  Mach.  Corp..  392 
U.S.  481  (1968)  [Hanover).  In  addition,  they 
cite  Abbotts  Dairies  v.  Bvtz.  584  F  2d  12  {3d 
Cir.  1978)-.  Carter  v.  Berger.  777  F.2d  1173  (7 
Cir.  1985);  and  McKesson  Corp.  v.  Div.  of 
Alcoholic  Beverages  and  Tobacco.  496  U.S. 
18  (1990),  which  rely  on  the  Hanover  and 
Illinois  Brick  reasoning.  These  cases  add 
nothing  to  the  refiners'  arguments.  We  have 
previously  considered  and  rejected  these 
very  same  arguments.  We  have  also 
previously  rejected  the  reasoning  in  Illinois 
Brick  and  Hanover  as  it  applies  to  subpart  v 
refiind  cases.  E.g.,  Office  of  Enforcement 
Economic  Regulatory  Administration:  In  the 
Matter  of  Colme  Gasoline  Corporation,  9 
DOE  1«2,508  (1961);  Office  of  Enforcement, 


*  The  States  submitling  comments  included 
Caliiomla.  Connecticut  Idaho.  Indiana.  Michigan. 
Maryland.  MUsistippi.  Montana.  Ohio.  South 
Dakota.  Vermont.  Wisconsin  and  Wyoming  Tha 
Slates  also  filed  a  reply  to  the  comments  of  the 
refiners,  the  Unit  and  ttie  Utihti««.  The  reply 
generally  offertid  loppod  foi  our  Proposed  Order. 
We  wiU  aM  reitente  tfae  S<«ies  posltioa  here  in 
detaH 


Economic  Regulator,  Adir.snistration:  In  the 
Matters  of . Adorns  Resources,  et  al..  9  DOE 
182.553(1962). 

We  will  not  reiterate  our  complete 
response  here  The  cases  cited  by  the  refiners 
generally  involve  antitrust  or  tax 
considerations  not  present  in  the  instant 
proceeding.  We  cannot  find  that  these  cases 
preclude  the  OHA  from  considering  whether 
the  refiners  passed  through  the  increased 
crude  oil  costs.  Further,  OHA's  requirement 
of  an  injury  showing  in  cases  involving 
restitution  has  received  judicial  approval  in 
ARCO  V.  DOE.  3  Fed.  Energy  Guidelines 
f26.548  (D.  Del.  1985):  see  also  Behm.  3  Fed. 
Energy  Guidelines  al  27,103.  We  find  that  the 
issue  of  OHA  authority  to  require  evidence  of 
injury  and  cost  absorption  is  now  well-settled 
law. 

The  refiners  also  argue  that  the  OHA  has 
no  authority  under  subpart  V  to  disburse  the 
escrowed  funds.  The  refiners  point  out  that 
this  subpart  provides  for  the  disbursement  of 
funds  obtained  through  enforcement 
proceedings.  According  to  the  refiners,  since 
the  funds  at  issue  werp  not  obi.iined  'hrough 
an  enfort:ement  proceedings,  we  may  not 
disburse  them  through  the  subpart  V 
process  * 

it  IS  true  that  subpart  V  refers  In  funds 
received  by  the  Acency  through  Remedial 
Orders.  Consent  Orders  and  other 
enforcement -type  actioyis  However,  the  DOE 
is  not  basing  its  authority  to  mdke  a  final 
disposition  of  the  encrowed  funiis  on  subpart 
V,  as  tiie  refiners  apparentlv  beiieve  Rather 
that  authonty  rests  upon  the  Aaency's  broad 
discretion  under  subpart  D  to  create 
appropriate  exception  relief  The 
disbursement  of  the  escrowed  funds  is  simply 
part  of  that  expansive  power  to  create 
exception  relief  and  terminate  it  in  the  most 
appropriate  manner  Exxon  Corp  v.  DOE.  802 
F  2d  1400  fTemp-  Emer,  Ct  App  19861;  Long 
Beach  v.  LX?E.  ■'54  F,2d  3^  (Temp  Emer  Ct 
App.  1985)  [Lonii  Beach). 

Having  determined  that  the  DOE  has 
authonty  for  disbursina  the  escrowed  funds 
under  its  broad  exceptions  authonty,  w*  then 
needed  to  fashion  an  appropriate  mechanism 
for  that  d'.sbursHl.  We  turned  to  subpart  V  for 
guidance  in  that  resard  We  fuHy  trcoRtiized 
in  our  December  24  Proposed  Order  that 
subpart  V  was  specifically  designed  for  the 
disbursal  of  funds  obtained  fhrousfh 
enforcement  pror^edmBS  5b  FT<  at  67311. 
However,  the  provisions  of  this  subpart 
pro\ide  a  clear,  practical  and  expedient 
framework  upon  which  to  base  the  process 
for  termination  of  the  Citronelle  exception 
relief  Moreover,  we  had  expenence  in  those 
prtjceedings  in  Tracing  the  effect  of 
overcharges  whose  effects  on  downstream 
were  identical  to  the  effects  of  the 
recertifications  a!  issue  here  We  therefore 
decided  to  refer  to  those  regulations  in 
creating  our  disbursement  plan  S^re  Long 
Beach,  754  F  2d  at  3«6,  n  6, 

The  refiners  also  claim  that  if  a  refund 
proceeding  is  instituted,  they  should  not  be 
required  to  b*ar  the  burden  of  proving  the 
level  of  in]ur>  that  Ihey  substained.  In 
suppor'  of  this  position,  the  refmeni  stute  that 


A  »uinJ»f  arjrument  was  raised  by  the  Unit 
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"they  arp  not  guilty  of  any  wronadomg."  This 
argument  nHsunderstands  '.he  nature  of 
disbursetDt^nt  process.  The  fact  that  a 
claimant  is  responsible  to  provide  evidence 
of  injury  is  not  based  on  "wrongdoing."  No 
claimant  in  a  refund  proceeding  is  considered 
a  "wronsdoer."  Rather,  we  have  competing 
interests  in  this  proceeding.  aU  advancing 
claims  to  the  escrowed  funds.  In  order  to 
decide  among  those  claimants,  analysis  of 
economic  impact  or  injury  is  a  fair  and 
equitable  means  of  formulating  a  disbur&aJ 
plan.  Moreover,  it  is  hardly  unfair  to  require 
that  each  claimant  establish  its  own  injury, 
when  the  claimant  itself  is  in  the  best 
position  to  do  so.  We  believe  that  the 
refiners,  who  have  been  on  notice  since  the 
inception  of  the  Citronelle  exception  relief 
that  appropriate  records  should  be 
maintained,  are  the  parties  best  able  to 
provide  us  with  e\-idence  of  their  own  injury. 

The  refiners  also  object  to  the  5  4  percent 
absorption  rate  that  we  proposed  to  adopt  in 
our  Prop-ised  Order,  They  believe  that  the  5.4 
percent  rate,  which  was  taken  from 
information  received  and  conclusions 
reached  in  the  Stripper  Well  proreeding.  has 
no  bearing  in  the  present  case.  This  issue 
should  be  postponed.  The  refiners'  position 
regarding  the  correct  measure  of  injur\  is 
more  appropriately  considered  at  the  heanng 
which  will  be  convenpd  for  this  purptjse  It  i« 
in  this  forum  that  the  reriners  may  put  forth 
arguments  sucn  as  the  rate  at  wh;ch  Lhe> 
absorbed  initiry  At  the  heannj^  they  may  set 
forth  S'lpporl  for  tiieir  posiuon  that  the  rj-ude 
oii  marketplace  at  the  time  of  decontrol  did 
not  display  a  normal  relationship  between 
cnide  oil  prices  and  the  selling  price  of 
rt- fined  petroleum  products. 

The  refiners  further  urge  that  an 
independent  decisionmdker  should  be 
Hppomted  to  adjudicate  \he  refund  issue 
Thn\  contend  that  the  0}{\  has  preuiaged 
tht^  rt- hind  issue  with  respect  to  the  refiners. 
Th:s  ,-i^R;i.^lent  lacks  an  adequafe  foundation, 
WV  find  no  basis  for  givmg  bv.\  credence  to 
the  unsubstantiated  as.sertions  of  the  refiners 
concerning  alleged  preiudice.  The  record  in 
this  matter  demonscraiea  our  even-handed 
treatment  of  aC  parties  concerned  In  view-  of 
the  considerable  procedural  safeguards 
which  we  have  consistently  provided 
thryughout  these  Citroneiie  proc4*edings, 
including  an  opportunity  lor  a  full  neuring, 
this  Office  has  structured  a  reawjanbie 
process  for  arriving  at  a  fair  dispositioa. 

Tne  refmers  also  wish  the  OHA  to  clarify 
whether  submission  of  representative 
evidence  from  several  companies  will  i\e 
sufficient  in  coonectum  with  providing  art 
injury  level  for  the  refiners  ci«  a  group 
Without  reviewing  tiie  evidence  in  question, 
we  cannot  definitneiy  respond  to  this 
request  However,  in  view  of  the  natu.-e  of  the 
argumenU  which  we  believe  the  refiners  will 
present  on  the  relationship  between  crude  oil 
costs  and  market  prices,  we  think  that 
providing  "representative'  evidence  is  a 
reasonable  approach  to  estabLfthing  an 
overall  absorption  rate  If  we  believe  that 
individual  evidence  is  required  from  each  of 
the  refiners,  we  will  request  it  Any  refiner 
that  expects  to  establish  thai  its  injury 
absorption  pattern  differed  liom  the  overall 
absorption  rate  will  be  expected  to  file  a 


separate  brief  showins  the  fact*  apphcable  to 
Its  particular  operations. 

The  refiners  also  question  our  proposed 
reservation  of  20  percent  of  the  remaining 
CitroneUe  fund  for  the  end-user  claims 
process.  They  believe  that  sirjce  the 
Citronelle  relief  was  announced  on  the  eve  of 
decontrol  and  their  refiners'  payments  were 
not  made  unb!  after  decontrol,  any 
pasethrough  of  the  cost  of  the  Citronelle  relief 
would  not  have  affected  products  purchased 
during  the  controlled  period. 

A*  an  initial  matter,  the  issue  of  absorption 
of  the  effects  of  recertifi cation  is  the  specific 
issue  upon  which  we  plan  to  call  a  hearing. 
The  amount  made  available  for  the  end-user 
claims  process  will  necessarily  depend  upon 
the  absorption  rate  adopted  for  refiners. 
TTius.  the  issue  raised  by  refiners  is 
premaMire  at  this  time. 

To  the  evtent  that  the  refiners  are  arguing 
that  end-users  are  not  entitled  to  any  refunds 
because  the  effects  of  the  recertification  were 
not  passed  through  until  after  decontrol,  we 
disagree.  To  the  extent  that  the  end-users 
bore  some  of  that  burden,  even  if  it  was 
expenenced  after  decontrol,  we  believe  that 
they  were  inured  and  are  entitled  to 
restitution 

The  refiners  also  objected  to  the  transfer  of 
funds  from  the  Citronelle  bank  escrow 
account  to  a  United  Stales  Treasury  escrow 
Hccoun!   A  request  for  n  preliminary 
iniunction  to  prevent  tht.t  transfer  was  denied 
on  Kebniary  12,  1992,  by  the  United  States 
District  Court  for  the  Southern  District  of 
A.abama  H  H  StPchmann  v.  DOE,  No.92- 
00S4-LC-M  This  transfer  was  perfectly 
appropriate  and.  ss  we  stated  above,  has  In 
fact  already  beer  effected 

The  refiners  next  clflim  that  there  was  no 
basis  for  relieving  the  Linit  of  its  repayment 
obligation  In  CitroneUp  we  found  that  the 
Unit  had  received  approximately  $20  million 
in  exception  relief  benefits,  and  we  relieved 
the  Unit  of  a  repayment  obligation.  The 
refiners  suggest  that  the  Unit  might  have 
actually  received  benefits  of  much  more  thaji 
$20  milli.in  and  that  the  parties  should  have 
an  opportunity  to  be  heard  on  this  issue.  The 
determination  that  the  Unit  should  be 
relieved  of  a  repayment  obligation  and  the 
basis  for  that  determuiiition  were  set  forth  m 
Cjtronelle  Thei^fore.  we  fmd  that  this  issue 
is  not  an  appropnate  one  for  consideration  in 
this  proceeding,  which  focuses  on  the  correct 
disposition  of  the  available  CiinvTelie  fundi. 
The  refiners  may  pursue  this  issue  as  part  of 
a,-.>  appropnate  appeal  of  Citroneiie  that  is 
available  to  them 

We  will  make  an  adiuslment  to  the 
pri>r,eduJ-€.!«  in  the  f*rapt)sp<-j  Order  resHrding 
the  claims  filing  penod  for  refinerj.  ana  other 
Entitlements  Program  participants  Our 
Proposed  Order  provided  that  bnefs 
regarding  the  absorption  issue  at)  wei:  ta 
refund  applications  by  refiners  and 
Entitlements  Progratr.  partiapanth,  shimid  be 
filed  within  90  days  after  s  final  I>cisK>n  and 
Order  is  published  in  tt>e  Federal  Regtstar 
However  any  refiner  or  Entitleraert» 
Program  participant  that  does  not  wmn  tc 
submit  a  brief  an  the  absorption  peroentM(f<> 
need  not  submit  a  refund  sppiicsrKtn  withm 
that  90-day  period.  After  tt»e  heanng  is  heW 
we  intend  to  issue  another  Order  setting  forth 


our  fiodings  on  the  absorption  issue,  and  we 
will  at  that  time  snnounce  a  second  filing 
date  for  refiner  and  Entitlements  Program 
participant  applications.  Applications  filed 
during  the  later  period  must  accept  the 
absorption  percentage  determined  in  the  first 
phase.  Any  refiner  or  Entitlements  Program 
participant  that  does  not  wish  to 
automatically  rely  on  the  group  absorption 
percentage  established  by  OHA  must  file  a 
brief  in  thai  regard  and  file  a  refund 
application  concurrently  with  that  brief  in 
this  first  phase. 

In  sum.  we  now  envision  a  two-phased 
application  process  for  refiners  and  other 
Entitlements  Program  participants.  In  the 
earlier  phase,  applicants  will  submit  bnefs 
regarding  the  appropriate  absorption 
percentage.  These  briefs  may  provide 
evidence  either  as  to  an  appropriate  group 
absorption  rate  or  as  to  an  appropriate 
individual  absorption  rate  for  a  particular 
applicant.  Any  applicant  that  files  an 
evidentiary  brief  must  also  submit  its  claim  In 
this  phase,  in  the  earlier  phase,  we  will 
accept  claims  from  all  refiner/Entitlements 
Program  applicants,  including:  (a)  Those  that 
wish  to  rely  on  the  absorption  percentage,  as 
well  as  those  that  do  not:  and  (b)  those  that 
file  bnefs,  as  well  as  those  that  do  not.  In  the 
later  claims  phase,  we  will  accept  claims 
only  from  refiner/entitlements  program 
participants  'no'    h  ve  decided  to  reiy  on  the 
absorption  ptrccntage  that  OHA  arrives  at 
after  considering  the  evidence  in  (^se  one. 
tSlo  briefs  on  the  abeorptioo  issue  may  be 
filed  by  these  claimants. 

One  final  matter  with  respect  to  refiner/ 
Entitlements  Program  partiapant  claims  must 
be  addressed  at  tius  point  This  ooncems  the 
share  of  the  total  fund  allocated  to  refiners 
that  will  be  allocated  to  each  refiner 
claimant  in  the  Proposed  Order  we  stated 
that  each  refiner's  proportionate  share  of  the 
fund  would  be  thp  «amp  as  its  proportionate 
share  of  the  Stn;)(*!  S^^'''^  Refiners  escrow 
fund.  We  believe  it  is  more  appropriate  to 
measure  each  refiner  claimant  s  share  using 
its  percentage  of  runs  to  stiHs  on  the 
EntitlemerU  List  for  November  1980.  46  FR 
10195  (February  2, 19B1)  For  example,  if  a 
particular  refiner  had  10  percent  of  the  runs 
to  stills  in  that  month,  it  would  be  allocated 
10  percent  of  the  fimds  in  the  Citronelle 
escrow  account  allocated  to  refiners.  We  will 
take  oomcnents  on  the  correct  formula  for 
allocating  the  fimds  among  refiners,  and 
reach  a  final  determination  in  our  Order 
considering  the  absorption  issue  These 
comments  must  be  filed  within  90  days  of  the 
date  of  publication  of  thin  final  Decision  and 
Order  in  the  Federsl  Rejnsti^ 

B  The  UUliUea  Group 

The  comments  filed  by  the  Utilities  group 
generally  support  our  position  urith  respect  to 
disbursement  of  the  escrow  funds  to  the 
refiners.  However,  the  Utilities  believe  that 
refiners  are  estopped  from  arguing  that  their 
absorption  rete  was  greater  than  the  2.7 
percent  to  6.1  percent  range  that  we  found  in 
connection  with  the  Stnpper  Well  hearing. 
The\  «i»<-)  l«Hiev>'  iha'  w»>  should  not 
consider  arguments  that  the  fact  that  the 
recertifications  took  place  at  the  end  of  the 
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controlled  period  may  have  caused  a  higher 
absorption  rate  than  the  range  we  found  in 
the  Stnpper  Well  Report.  In  this  regard,  the 
Utilities  set  forth  detailed  legal  andeconomJc 
ar^ijments  in  support  of  their  position 
concerning  the  refiners'  absorption  rate. 

We  are  inclined  to  consider  arguments  that 
the  Citronelle  recerlifications  took  place  at 
th?  end  of  tha  control  period  and  thus  may 
well  have  had  a  very  different  absorption 
effect  from  crude  oil  price  increases  that 
occurred  throughout  the  1973  through  1981 
period  of  controls.  Therefore  we  encourage 
the  refiners  to  fully  brief  this  issue.  However, 
any  estoppel  issues  or  economic  arguments 
that  the  Utilities  wish  to  present  may  be 
raised  in  their  reply  briefs  or  at  the  hearing 
regarding  the  refiners'  absorption  rate.  We 
find  that  they  are  not  properly  considered  in 
connection  with  finalizaticn  of  the  Proposed 
Order. 

The  Utilities  also  argue  that  end  users 
should  not  be  limited  to  a  refund  pool  of  20 
percent  o'  the  amount  available  after  the 
8ubtrac*'or,  of  the  refiners'  siun.  The  method 
of  allocating  funds  to  end-users  wUi  be 
discussed  below. 

C.  The  Cooperatives  I 

In  their  comments,  the  Cooperatives 
generally  support  the  Proposed  Decision  and 
Order.  They  also  point  out  that  under  the 
Stripper  Well  Settlement  Agreement,  certain 
national,  regional  and  interregional 
cooperatives  received  refunds  from  an 
escrow  fund  established  especially  for  their 
benefit  In  order  to  receive  that  disbursement, 
these  large  cooperatives  were  required  to 
sign  a  waiver  releasing  their  rights  to  any 
subpart  V  refunds  deriving  from  "alleged 
crude  oil  violations."  The  Cooperatives  argue 
that  since  the  Citronelle  funds  at  issue  here 
are  not  derived  from  any  violation,  these 
national  and  regional  coops  did  not  waive 
their  rights  to  receive  the  Citronelle  monies. 

The  Cooperatives  are  correct.  As  we  stated 
above,  this  is  not  a  proceeding  invoking 
disbursement  of  monies  involving  actual  or 
alleged  violations  of  DOE  regulations.  The 
waivers  signed  by  the  Cooperatives  covered 
their  rights  to  apply  for  refunds  involving 
"alleged  crude  oil  violations. "  Cooperative 
Waiver,  Release  and  Other  Conditions  of 
Disbursement,  Paragraphs  5(a)(ii),  8; 
Settlement  Agreement  at  137.  Accordingly, 
these  national  and  inter-regional 
cooperatives  are  not  barred  from  receiving 
Citronelle  refund  by  virtue  of  having  signed  a 
stripper  well  waiver. 

In  this  regard,  we  reviewed  the  releases 
signed  by  other  waiving  groups.  The  release 
signed  by  airlines  regarding  waiver  of  nghts 
to  apply  for  other  refunds  was  virtually 
identical  to  that  of  the  cooperatives.  It 
affected  only  their  rights  to  apply  for  refunds 
relating  to  violations  or  alleged  violations  of 
federal  mandatory  allocation  and  price 
regulations  applicable  to  crude  oil  and  the 
Entitlements  Program.  Airlines  Waiver, 
Paragraphs  7(a)  (2),  10:  Settlement  Agreement 
at  100.  Thus,  the  airlines  waivers  does  not 
preclude  them  from  filing  a  Citronelle  refund 
application. 

However,  waivers  signed  by  other  entities 
appear  to  be  somewhat  broader.  They  cover 
funds  involved  in  administrative  proceedings 


"relating  to  the  federal  mandatory  allocation 
and  price  regulations  applicable  to  cpjde  oil, 
and  the  entitlements  program  (herein  Alleged 
Crude  Oil  Violations)."  E.g..  Surface 
Transporters'  Waiver  Paragraph  7(a)(2): 
Settlement  Agreement  at  150:  Utilities  Waiver 
and  Release  Paragraph  7(a)(2);  Settlement 
Agreement  at  160.  We  believe  that  this 
language  is  broad  enough  to  preclude  a 
signatory  from  receiving  a  Citronelle  refund. 
Therefore,  entities  that  signed  such  a  waiver 
will  be  expected  to  explain  why  they  are  not 
precluded  from  receiving  a  Citronelle  refund 
in  order  to  be  eligible  in  this  proceeding. 

D.  The  States 

In  their  submission,  the  States  generally 
support  the  Proposed  Order.  However,  they 
state  that  if  we  determine  that  the  refiners' 
absorption  rate  is  greater  than  5.4  percent, 
then  the  States'  40  percent  share  should  be 
computed  prior  to  the  deduction  of  the 
refiners'  share.  They  base  this  assertion  on 
language  in  the  Stripper  Well  Settlement 
Agreement  stating  that: 

nothing  contained  in  the  exclusions 

contained  in  paragraphs  "  *  *  (F)  (relating  to 
the  Citronelle  Unit's  exception  relief)  *  *  * 
shall  allow  a  claim  in  respect  to  or  in  any 
other  way  affect  the  funds  distributed  or 
distributable  to  the  States." 

Final  Settlement  Agreement  at  29.  The 
States  contend  that  this  language  is 
analogous  to  other  provisions  of  the  Stripper 
Well  Settlement  Agreement  which  have  been 
interpreted  by  the  Temporary  Emergency 
Court  of  Appeals  as  precluding  the  reduction 
of  the  States'  share  when  crude  oil  funds  are 
used  to  pay  entitlements  exception  relief  to 
refiners.  In  Re:  Department  of  Energy 
Stripper  Well  Exemption  Litigation,  855  F.2d 
865  (Temp.  Emer.  Ct.  App.  1988). 

We  disagree  with  he  States'  assumption 
that  the  Settlement  Agreement  governs  the 
disbursement  of  the  Citronelle  funds.  The 
Settlement  Agreement  specifically  provided  a 
disbursement  mechanism  for  funds  escrowed 
as  a  result  of  the  DOE's  Stripper  Well 
Exemption  Litigation  and  funds  involving 
"alleged  violations  of  DOE's  price  and 
allocation  controls  applicable  to  crude  oil." 
Settlement  Agreement  at  1.  The  Agreement 
did  not  cover  how  Citronelle  funds  would  be 
disbursed.  Accordingly,  we  are  not  bound  by 
the  MSRP,  or  by  subpart  V,  as  the  States 
appear  to  believe.  While  we  will  generally 
look  to  the  subpart  V  regulations  for 
guidance,  we  will  not  necessarily  rely  on  the 
MSRP.  We  believe  that  we  have  broad 
discretion  to  fashion  a  fair  distribution  plan 
for  these  funds.  Accordingly,  we  will  decide 
upon  an  appropriate  share  for  the  States  after 
the  funding  plans  for  direct  restitution  have 
been  decided.  Before  making  that 
determination,  we  will  notify  interested 
parties  of  our  preliminary  determination  and 
provide  for  a  sixty-day  comment  period. 

The  State  further  maintain  that  the  refiners 
have  had  ample  opportunity  in  previous 
proceedings  to  state  their  positions  regarding 
absorption,  and  that  no  further  filings  on  this 
issue  are  necessary.  We  disagree.  The 
Citronelle  recertification  may  well  be 
different  from  other  miscertification  effects 

studied,  and  we  beUeve  that  the  refiners 

should  have  the  opportunity  to  present 

evidence  regarding  this  matter. 


The  States  next  assert  that  the  injury  range 
that  we  found  in  the  Stripper  Well  hearing, 
the  5.4  percent  averagn  referred  to  above. 
already  includes  the  injury^  experienced  by 
the  refiners  as  a  result  of  the  Citronelle 
recertification.  The  States  therefore  maintain 
that  th.ere  is  no  need  to  give  further 
consideration  to  the  injury  level.  We  do  not 
concur.  In  view  of  the  fact  that  we  have  a 
discrete  sum  of  money  available  which 
emanates  solely  from  the  Citronelle 
recertification,  we  are  obligated  to  look  into 
all  relevant  facts  surrounding  the  absorption 
incidence  with  respect  to  that  event.  The 
average  absorption  incidence  that  we  found 
over  the  entire  regulated  period  in  connection 
with  the  Stripper  Well  hearing  may  not 
provide  us  v/ifh  the  best  explanation  of  that 
particular  event. 

The  States  finally  contend  that  the  30-day 
period  that  we  tentatively  provided  for  reply 
to  the  refiners'  briefs  is  insufficient.  They 
request  a  90-day  response  period  if  there  are 
more  than  two  refiner  submissions.  We  will 
hold  in  abeyance  the  States'  request.  Once  all 
the  refiner  briefs  and  evidence  have  been 
filed,  the  States  may  file  a  request  for  an 
extension  of  time  to  submit  replies  if  they 
believe  additional  time  is  necessary. 

E.  The  Unit 

The  Unit  believes  that  at  least  $95  million 
of  the  funds  in  the  Citronelle  account  belongs 
to  it  and  objects  to  the  OH.A's  p'-oposalto 
conduct  a  refund  proceeding  The  Unit's 
objection  is  misplaced.  The  determination  as 
to  the  amount  the  Unit  May  receive  was 
made  in  Citronelle.  That  Decision  provided 
that  to  the  extent  that  the  Unit  Believed  it 
received  less  than  $20  million  in  entitlements 
benefits,  it  could  file  a  Motion  for 
Reconsideration. 

56  FR  67315,  Note  6.  However,  to  the  extent 
that  the  Unit  believes  that  it  is  entitled  to  a 
larger  portion  of  the  escrow  fund,  the 
argument  must  be  made  in  the  context  of  an 
appeal  of  that  Order  to  the  Federal  Energy 
Regulatory  Commission  (FERCj.  10  CFR 
205.69(B).  In  fact,  the  Unit  has  filed  such  an 
appeal  (FERC  Case  No.  RA92-1).  There  is  no 
basis  for  further  consideration  of  this  issue  in 
the  instant  proceeding. 

III.  Division  of  the  Citronelle  Fund 

We  must  also  consider  the  appropriate 
division  of  the  Citronelle  funds  among  the 
interested  parties.  At  present,  we  believe  that 
the  entities  who  should  be  considered  for  a 
share  of  the  Citronelle  funds  include: 
Refiners;  end-users  that  received  a  Stripper 
Well  refund,  but  did  not  waive  their  rights  to 
a  Citronelle  refund;  end-users  that  did  not 
apply  for  a  Stripper  Well  refund;  the  States 
and  the  federal  government. 

We  will  consider  the  refiners'  share  first. 
That  share  will  depend  on  the  absorption  rate 
that  will  be  determined  after  evaluating 
briefs  and  convening  a  heanr.jj.  Each  refiner's 
individual  share  of  that  fund  will  be 
computed  either  on  the  basis  of  its 
percentage  share  of  the  stripper  well  refiners' 
escrow  fund  or  based  on  its  percentage  of 
runs  to  8ti!l3  on  the  Noverriber  1980 
Entitlements  List.  We  will  make  the  latter 
determination  based  on  the  comments 
received  on  ttiis  issue. 


Refunds  available  for  end-user  applicants 
thai  received  Stripper  Well  refunds,  as  well 
as  for  other  end-user  applicants,  will  be 
computed  on  a  volumetric  basis  That  is.  we 
will  divide  the  Citronelle  escrow  fund 
(currently  $123,187,431)  less  the  amount 
allocated  to  refiners  by  the  total  consumption 
of  petroleum  products  in  the  United  States 
during  the  price  control  period 
(2.020,997,335.000  gallons)  «  For  example,  if 
wp  deterrr.ined  thai  the  refiners  as  a  group 
were  entitled  to  a  refund  of  $12  million,  we 
would  deduct  that  sum  from  the  Citronelle 
fund  in  amvins  at  a  volumetric  amount 
[$123. IB", 431-512,000,000  =  $111,187,431)/ 
2,020,997,335.000  -  $.000055|,  The  volumetric 
refund  amount  is  thus  $.000055  per  gallon. 
Therefore,  an  eligible  firm  that  purchased 
100,000.000  gallons  of  product  during  the 
covered  penod  would  have  an  allocable 
share  of  $5,500  In  accordance  with  OUA 
precedents  end-users  would  be  presumed 
iniured  and  therefore  be  eligible  to  receive 
their  full  volumetric  shares  Resellers  and 
retailers  would  be  required  to  show  iniury 
That  showing  has  been  very  difficult  in  the 
subpart  V  crude  oil  refund  proceeding  and  we 
believe  it  would  equally  difficult  in  the 
context  of  the  Citronelle  proceeding  See.  eg 
Schuc.hart  Petroleum  Co..  20  DOE  f  85.162 
(1990)  We  therefore  discourage  retailers  and 
resellers  from  applying  for  a  Citronelle 
refund 

Still  assuming  a  $12  million  refund  pool  for 
the  refiners,  and  the  $000055  volumetric 
amount  calculated  above,  the  pool  available 
for  eligible  stnpper  well  participants  would 
be  $,000055  multiplied  by  the  total  volume  of 
petroleum  products  that  they  purchased 
during  the  controlled  penod  Similarly,  the 
money  available  for  other  end-users  would 
be  the  voiumetnc  amount  multiplied  b>  the 
total  gallonage  applied  for  in  the  subpart  V 
crude  oil  refund  proceeding  as  of  June  30, 
1994  that  IS  ultimately  approved  Once  we 
know  for  certain  the  exact  sum  available  for 
other  end-users,  it  will  be  placed  mto  a 
separate  crude  oil  overcharge  subaccount 
within  the  DOEs  petroleum  overcharge 
escrow  account  at  the  Department  of  the 
Treasury  Other  end-users  of  refined 
petroleum  products  will  effectively  receive 
Citrnnelle  restitution  through  the  normal 
crude  .-,1  overcharge  refund  process  That  is, 
they  will  receive  the  amount  that  they  would 
have  otherwise  been  granted  in  the  crude  oil 
overcharge  refund  proceeding,  plus  an 
appropriate  portion  of  the  Citronelle  fund. 
After  the  refund  amounts  available  for 
direct  restitution  to  the  above  groups  are 
determined,  we  will  decide  on  an  appropriate 
disbursement  process  for  the  remaining 
funds  bearing  in  mind  that  the  likely 
recipients  are  the  States  and  the  federal 
government 

IV.  Refund  Applications 

As  we  indicated  in  the  Proposed  Order,  the 
refund  application  for  Citronelle  funds  will  be 
streamlined   However,  there  is  some 
additional  information  not  referred  to  in  the 
Proposed  Order  which  we  now  find 
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*  The  numerator  would  be  decreased  by  any 
monies  paid  to  Citronelle  as  h  result  of  its  appeal  or 
Motion  tor  Reconsideration 


necessary.  The  following  procedural 
information  should  be  included  in  all 
Citronelle  refund  claims: 

(a)  Name  and  address  of  applicant; 

(b)  Statement  that  the  applicant  is 
authorized  to  File  the  claim  and  that  the 
information  provided  is  true  and  correct  to 
the  best  of  t)ie  applicant's  knowledge; 

(c)  Signature  of  the  applicant  or  an 
authorization  of  representation: 

(d)  Social  security  number  or  tax 
identification  number  of  applicant; 

(e)  Statement  that  the  applicant  has  not 
filed  another  crude  oil  refund  claim  or 
elsewhere  waived  a  right  to  receive  a 
Citronelle  refund.  If  the  applicant  received  a 
refund  from  a  Stripper  Well  escrow  fund,  it 
must  so  indicate: 

(fl  All  applications  must  be  typed  or 
printed,  and  clearly  labeled  Application  for 
Citronelle  Refund. 

End-user  claimants  that  signed  a  waiver  in 
the  Stripper  Well  proceeding  should  mark 
their  submission  RF344  These  refund 
applications  must  be  filed  by  June  30. 1993. 
Refiners  and  other  Entitlements  Program 
participants  should  mark  their  submissions 
RF345  .All  others  should  .mark  their 
applications  RF272  Firms  in  this  last 
category  that  have  already  filed  a  crude  oil 
refund  claim  in  the  subpart  V  crude  oil 
overcharge  refund  proceeding  need  not  file 
another  refund  application  in  order  to  receive 
a  portion  of  the  Citronelle  funds. 

If  the  application  contains  no  confidential 
information  the  applicant  must  submit  an 
original  and  one  copy  of  the  application  If 
the  application  contains  confidential 
information,  the  applicant  must  submit  an 
original  application  and  two  copies  from 
which  the  confidential  information  has  been 
deleted  Applications  must  be  submitted  on  a 
separate  sheet  of  paper  from  any  briefs, 
comments  or  evidentiary  material  submitted. 
They  should  be  sent  to  Office  of  Hearings 
and  Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  SW.,  Washington,  DC 
20,585. 

It  IS  Therefore  ordered  That: 

(1)  The  Proposed  Decision  and  Order 
issued  on  December  24, 1991,  in  The  341 
Tract  Unit  of  the  Citronelle  Field.  Case  No. 
LFX-0006.  is  issued  as  a  final  Decision  and 
Order,  with  the  modifications  set  forth  below. 

(2)  The  escrow  funds  received  as  a  result  of 
the  termination  of  exception  relief  granted  to 
the  341  Tract  Unit  of  the  Citronelle  Field,  and 
now  deposited  in  an  escrow  account  at  the 
United  States  Department  of  the  Treasury 
will  be  distributed  in  accordance  with  the 
foregoing  Decision 

(3i  With:.'-.  90  days  of  the  date  of 
publication  of  this  final  Decision  and  Order 
in  the  Federal  Register,  .'efiners  and  other 
participants  m  the  DOE  Entitlements  Program 
may  submit  briefs  and  economic  evidence  on 
the  issue  of  their  absorption  rate,  as  well  as 
briefs  on  the  appropriate  manner  of 
allocating  the  Entitlements  Program 
participants  share  of  the  Citronelle  fund 
among  Entitlements  Program  participants, 
Thf  briefs  and  evidence  should  be  mailed  to 
Office  of  Hearings  and  Appeals,  Department 
of  Energy,  KXX)  Independence  Avenue.  SW,, 
Washington,  DC  20,585  «nd  should  refer  to 
Case  No  U-X-OOOS 


(4)  Refiners  and  other  Entitlements 
Program  participants  that  submit  bnefs  and 
evidence  pursuant  to  Paragraph  (3)  above, 
shall  at  the  same  time  submit  applications  for 
refund  from  the  Citronelle  escrow  fund 
These  applications  should  be  marked  RF345. 

(5)  Refiners  and  other  Entitlements 
Program  participants  that  do  not  submit 
briefs  pursuant  to  Paragraph  (3)  may  submit 
applications  for  refund  from  the  Citronelle 
escrow  fund  within  90  days  of  the  date  of 
publication  of  this  Decision  and  Order  in  the 
Federal  Register.  These  applicants  may  delay 
filing  until  a  final  deadline  is  established  by 
the  OHA.  Upon  issuance  of  an  Order  by 
OHA  setting  forth  conclusions  regarding  the 
refiner  absorption  issue,  a  second  claims 
filing  period  will  be  established  for  refiners 
and  Entitlements  Program  participants  that 
did  not  file  evidentiary  briefs  in  this 
proceeding.  Applications  filed  pursuant  to 
this  paragraph  should  be  marked  RF345. 

(6)  Within  30  days  of  the  dale  that  the 
briefs  and  evidence  referred  to  in  Paragraph 
(3)  above  are  due,  interested  parties  may 
submit  responses  to  those  filings, 

(7)  An  evidentiary  hearing  regarding  the 
refiner  absorption  issue  will  be  convened 
approximately  45  days  after  the  date  referred 
to  in  Paragraph  (6)  above. 

(8)  Firms  that  signed  Stripper  Well  waivers 
shall  file  Citronelle  refund  applications  by 
June  30. 1993.  These  applications  should  be 
marked  RF344. 

Dpte'l   April  3  1992. 
Thiirrifth  L  Wieker 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals 
(FR  Doc.  92-8332  Filed  ♦-©-92:  8:45  am| 
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ENVIRONMENTAL  PRO"'''ECT!ON 
AGENCY 

[fRl  4i;j-ii 

Agency  Information  Collection 
Activities  Under  QMB  Reviev* 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  In  compliance  with  the 
i  np.  rvMjrk  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

dates:  Comments  must  be  submitted  on 
or  before  May  11. 1992.  For  further 
infoiTnation,  or  to  obtain  a  copy  of  this 
ICR,  contact  Sandy  Farmer  at  EPA  (202) 
260-2740. 
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SUPPtEMENTABY  INFORMikTIOH: 

Office  of  Pesticides  and  Toxic 
Substances 

Title:  Application  and  Summary 
Report  for  an  Emergency  Exemption  for 
Pesticides.  (EPA  ICR  No.:  0596.04:  0MB 
No.:  2070-0032).  This  is  a  request  to 
extend  the  expiration  date  of  a  presently 
approved  collection. 

Abstract:  Under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  the  EPA  may 
temporarily  authorize  states,  territories, 
and  federal  agencies  to  ship  and  use 
unregistered  pesticides  in  emergency 
situations.  To  ensure  that  an  emergency 
actually  exists,  and  that  use  of  the 
pesticide  will  not  pose  an  uru-easonable 
risk  to  human  health  or  the  environment, 
the  EPA  requires  exemption  applicants 
to  explain  the  circumstances 
necessitating  the  emergency  use  and  to 
provide  details  on  the  pesticide  and  its 
proposed  application.  Following  the 
application  of  the  pesticide,  applicants 
must  submit  a  report  to  the  EPA 
describing  the  pesticide  treatment,  and 
its  effectiveness  as  well  as  any  adverse 
effects. 

Burden  Statement:  The  public  burden 
for  this  collection  of  information  is 
estimated  to  average  101  hours  per 
response  for  reporting  and  2  hours  per 
recordkeeper  annually.  This  estimate 
includes  the  initial  request  for  an 
emergency  exemption  and  the  time 
needed  to  complete  and  submit  the 
summary  report  after  the  pesticide 
application.  Included  in  this  estimate  is 
also  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  data 
needed,  and  review  the  collection  of 
information. 

Respondents:  States,  territories  and 
federal  agencies. 

Estimated  No.  of  Repondents:  QO. 

Estimated  No.  of  Responses  per 
Respondents:  5. 

Estimated  Total  Annual  Burden  on 
Respondents:  30,900  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestion  for  reducing  the  burden  to: 

Sandy  Fanner,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street.  SW., 
Washington,  DC  20460, 
and 

Matthew  Mitchell,  Office  of 

Management  and  Budget,  Paperwork 
Reduction  Project  (2070-0032),  Office 
of  Information  and  Regulatory  Affairs. 


725  17th  Street,  NW    Washington.  DC 

20503. 

April  3, 1992. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[PR  Doc.  92-8313  Filed  4-9-92;  8:45  am] 
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Agency  :n,*of""'iat,oi  Collection 
Ac'.'vities  ur.aer  0MB  Revew 

AGENCY:  Environm-ental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  May  11, 1992.  For  further 
information  or  to  obtain  a  copy  of  this 
ICR  contact  Sandy  Fanner  at  EPA.  (202) 
260-2740. 
SUPPLEMENTARY  ..MFORMA  TION: 

Office  of  Air  and  Radiation 

Title:  Reporting  and  Recordkeeping 
Requirements  for  the  New  Source 
Performance  Standards  (NSPS)  for 
Rubber  Tire  Manufacturing  Industry 
(ICR  No.  1158.04:  0MB  No.  2060-0156). 

Abstract:  This  ICR  is  for  an  extension 
of  an  existing  information  collection  in 
support  of  the  Clean  Air  Act,  as 
described  under  the  general  NSPS  at  40 
CFR  part  60.7-60.8  and  the  specific 
NSPS,  for  volatile  organic  compound 
(VOC)  emissions  from  the  rubber  tire 
manufactuxing  industry,  at  40  CFR  part 
60.540-60.546.  The  information  will  be 
used  by  the  EPA  to  direct  monitoring, 
inspection,  and  enforcement  efforts, 
thereby  ensuring  compliance  with  the 
NSPS. 

Owners  and  operators  of  affected 
facilities  must  provide  EPA  with:  (1) 
Notification  of  construction, 
reconstruction,  or  modification;  (2) 
anticipated  and  actual  dates  of  facility 
startup:  (3)  initial  and,  where 
appropriate,  monthly  performance  test 
data  and  results;  and  (4)  a  semiarmual 
report  of  any  monitored  operating 
parameter  or  emission  rate  that  falls 
outside  a  specified  limit.  Where 
appropriate,  certain  owners  and 
operators  must  also  submit  annual 
reports  that  provide  information  on  the 
VOC  content  of  water-based  sprays. 

All  affected  facilities  must  maintain 
records  on  the  facility  operation  that 


document;  (1)  The  occurrence  and 
duration  of  any  start-ups.  shutdowns. 
and  malfunctions;  (2)  VOC  use  and 
emission  reduction  system  operating 
data;  (3)  monthly  performance  test 
results.  Presently  there  are  13  facilities 
subject  to  the  regulation  with  an 
estimated  growth  of  4.4  facilities  per 
year  over  the  next  three  years.  All 
subject  facilities  must  maintain  records 
related  to  compliance  for  two  years. 

Burden  Statement:  Public  reporting 
burden  for  facilities  subiect  to  this 
collection  of  information  is  estimated  to 
averajze  38.5  hours  per  response 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  data, 
and  completing  and  reviewing  the 
collection  of  information.  Public 
recordkeeping  burden  is  estimated  to 
average  314  hours  annually. 

Respondents:  Owners  or  operators  of 
subject  rubber  tire  manufacturing 
facihties  which  commenced 
construction,  reconstruction,  or 
modification  after  January  20. 1983. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Number  of  Responses  per 
Respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  7,742  hours 

Frequency  of  Collectjon:  One-time 
notifications  for  new  facilities;  annual 
and  semiannual  reporting,  as 
appropriate,  for  subject  faciliiies. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer.  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street.  SW.. 
Washington,  DC  20460, 
and, 

Troy  Hillier,  Office  of  Management  and 
Budget.  Office  of  Information  and 
Regulatory  Affairs,  725  17th  St.,  NW.. 
Washington,  DC  20503. 
Dated:  April  3,  1992. 

Director.  Regulatory  Management  Division. 
(PR  Doc.  92-8314  Filed  4-&-92;  8:45  am] 
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Renewal  of  the  Policy  D<aiogue 
Commitlee  on  Mining  Wastes 

agency:  Environmental  Protection 
Agency. 
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ACTION:  Renewal  of  Federal  Advisor 
Committee — Police  Dialogue  Committee 
on  Mining  Wastes. 


summary:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisor  Committee  Act 
(Pub-  L.  92-463).  we  are  giving  notice  of 
the  renewal  of  the  Mining  Waste  Policy 
Dialogue  Committee  The  Committee 
was  formed  in  March,  1991  to  provide  a 
forum  to  refine  and  further  develop 
issues  related  to  m.anaging  mining  waste 
and  to  facilitate  the  exchange  of  ideas 
and  information  amon^  the  interested 
parties.  The  Charter  has  been  renewed 
through  March  30.  1992.  We  have 
determined  that  renewal  of  this 
Com.mittee  is  in  the  public  interest  and 
will  assist  the  Agency  in  performing  its 
duties  prescribed  m  the  Resource 
Conservation  Recovery  Act. 

Copies  of  the  Committee  Charter  have 
been  filed  with  the  appropriate 
committees  of  Congress  and  the  Librar\ 
of  Congress 

No  date  has  been  set  for  the  next 
meeting  of  the  Policy  Dialogue 
Committee.  Notice  will  be  published 
when  the  date  and  location  of  the  next 
meeting  is  known 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  needing  further  information  on 
substantive  aspects  of  the  mining  waste 
pro,gram  should  call  Steve  Hoffman. 
Office  of  Solid  Waste.  U.S.  EPA.  (7031 
308-8413.  Summaries  of  previous 
meetings  will  be  made  available  upon 
written  request  to  Patricia  Whiting. 
Office  of  Solid  Waste,  (OS-323W). 
Environmental  Protection  Agency.  401  M 
Street.  SW,.  Washington,  DC  20460. 

Persons  needing  further  information 
on  administrative  matters  such  as 
committee  arrangements  or  procedures 
should  contract  Deborah  Dalton.  EPA 
Consensus  and  Dispute  Resolution 
Program,  (202)  382-5495  or  the 
Committee's  facilitator.  John  Ehrman, 
The  Kestone  Center.  (303)  468-5822. 

Dated,  April  2,  1992 

Deborah  Dalton. 

Designated  Federal  Official.  Deputy  Dinctor. 
Consensus  and  Dispute  Resolution  Program, 

Office  of  Policy.  Planning  and  Evaluation. 
(FR  Doc  92-8312  Filed  4-9-92:  8:45  am] 
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Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  23,  1992  Through  March 


2",  1992  pursuant  to  the  Environmental 
Review  Process  (ERP|.  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  26O-50''6 

Summary  of  Rating  Definitions 

Environmental  Impact  of  the  Action 

LO — Lack  of  Objections 

The  EP.A  review  has  not  identified 
ar,\  polential  environmental  impacts 
rpquinng  substantive  changes  to  the 
proposal.  The  review  may  have 
disclosed  opportunities  for  application 
of  mitigation  measures  that  could  be 
accomplished  with  no  more  than  minor 
changes  to  the  proposal. 

EC — Environmental  Concerns 

The  EP.A  review  has  identified 
environmental  impacts  that  should  be 
avoided  in  order  to  fully  protect  the 
environment.  Corrective  measures  may 
require  changes  to  the  preferred 
alternative  or  application  of  mitigation 
measures  that  can  reduce  the 
environmental  impact  EPA  would  like 
to  work  with  the  ieati  agency  to  reduce 
these  impacts. 

EO — Environmental  Objections 

1  he  EPA  review  has  identified 
significant  environmental  impacts  that 
must  be  a\  oided  in  order  to  provide 
adequate  protection  for  the 
environment  Corrective  measures  may 
require  substantial  changes  to  the 
preferred  alternative  or  consideration  of 
some  other  project  alternative  (including 
the  no  action  alternative  or  a  new 
alternative)  EPA  intends  to  work  with 
the  lead  agency  to  reduce  these  impacts. 

EU— Environmentally  Unsatisfactory 

The  EPA  review  has  identified 
adverse  environmental  impacts  that  are 
of  sufficient  magnitude  that  they  are 
unsatisfactory  from  the  standpoint  of 
public  health  or  welfare  or 
environmental  quality,  EPA  intends  to 
work  with  the  lead  agency  to  reduce 
these  impacts  If  the  potentially 
unsatisfactory  impacts  are  not  corrected 
at  the  final  EIS  stage,  this  proposal  will 
be  recommended  for  referral  to  the  CEQ. 

Adequacy  of  the  impact  Statement 

Category  1 — Adequate 

EPA  believes  the  draft  EIS  adequately 
sets  forth  the  environmental  impact(s)  of 
the  preferred  alternative  and  those  of 
the  alternatives  reasonably  available  to 
the  project  or  action  No  further  analysis 
or  data  collection  is  necessary,  but  the 


reviewer  may  suggest  the  addition  of 
clarifying  language  or  information. 

Category  2 — Insufficient  Information 

The  draft  EIS  does  not  contain 
sufficient  information  for  EPA  to  fully 
assess  environmental  impacts  that 
should  be  avoided  in  order  to  fully 
protect  the  environment,  or  the  EPA 
reviewer  has  identified  new  reasonably 
available  alternatives  that  are  within 
the  spectrum  of  alternatives  analyzed  in 
the  draft  EIS,  which  could  reduce  the 
environmental  impacts  of  the  action. 
The  identified  additional  information, 
data,  analyses,  or  discussion  should  be 
included  in  the  final  EIS. 

Category  3 — Inadequate 

EPA  does  not  believe  that  the  draft 
EIS  adequately  assesses  potentially 
significant  environmental  impacts  of  the 
action,  or  the  EPA  reviewer  has 
identified  new,  reasonably  available 
alternatives  that  are  outside  of  the 
spectrum  of  alternatives  analyzed  in  the 
draft  EIS,  which  should  be  analyzed  in 
order  to  reduce  the  potentially 
significant  environmental  impacts.  EPA 
believes  that  the  identified  additional 
information,  data,  analyses,  or 
discussions  are  of  such  a  magnitude  that 
they  should  have  full  public  review  at  a 
draft  stage.  EPA  does  not  believe  that 
the  draft  EIS  is  adequate  for  the 
purposes  of  the  NEPA  and/or  section 
309  review,  and  thus  should  be  formally 
revised  and  made  available  for  public 
conunent  in  a  supplemental  or  revised 
draff  EIS.  On  the  basis  of  the  potential 
significant  impacts  involved,  this 
proposal  could  be  a  candidate  for 
referral  to  the  CEQ. 

Draft  EISb 

ERP  No.  D-AFS-K65134-CA  Rating 
E02,  South  Fork  of  the  Trinity  Wild  and 
Scenic  River  Management  Plan, 
National  Wild  and  Scenic  Rivers, 
Implementation,  Trinity  River,  Six 
Rivers  and  Shasta-Trinity  National 
Forests,  Trinity  and  Humboldt  Counties, 
CA  ■ 

Summary 

Li^  A  expressed  environmental 
objections  to  the  Forest  Service's 
preferred  alternative  because  selection 
of  that  alternative  may  not  offer  an 
adequate  level  of  watershed  protection, 
particularly  given  the  past  land 
management  practices  and  natural 
disasters  that  contribute  to  high  levels  of 
erosion  and  stream  sedimentation. 
Cumulative  impacts  from  private  and 
federal  land-based  activities  may 
continue  to  create  adverse  impacts  on 
the  river  and  its  resources.  EPA 
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:ecom.Tiended  expanding  the  wild  and 
si  e-.i-  river  corridor  beyond  that 
def;re:!  '.n  the  preferred  alternative. 

F.RP  No.  D-AFS-K65135-CA  Rating 
EC:  Nor-h  Fork  Kem/South  Fork  Kern 
W  id  and  Scenic  Rivers  Management 
Plan.  Implementation,  Sequoia  and  Inyo 
National  Forests.  Tulare  and  Kem 
Counties,  CA 

Summary  | 

EPA.  expressed  environmental 
concerns  regarding  potential  impacts  to 
the  water  quality  of  the  wild  and  scenic 
river.  EPA  required  additional 
information  in  the  final  EIS  on  water 
quality  munitoring  and  graz:::? 
management  practices. 

ERP  No.  D-BLM-I67013-WY  Rating 
EC2,  West  Rocky  Butte  (WRB)  Tract 
Coal  Lease  Application  (WYW122586) 
combined  with  the  existing  Rocky  Butte 
Tract  (WYW78633)  Logical  Mining  Unit 
(LMU)  Mine  Leasing  and  Land 
Acquisition,  Powder  River  Basin, 
Campbell  Ccun'y  WY. 

Summary 

EPA  had  environmental  concerns  with 
the  proposed  project,  specifically 
concerning  the  preservation  of 
groundwater  quality.  The  final  EIS 
should  include  supplementary 
groimdwater  resource  information  in 
order  to  fully  assess  environmental 
impacts  that  should  be  avoided. 

ERP  No.  D-COE-D36110-PA  Rating 
LO.  Curwenville  Lake  Water  Storage 
Reallocation,  Implementation, 
Susquehanna  River  Basin.  Susquehanna 
R:%  er  Clearfield  County,  PA. 

Summary 

EP.'\  s  review  did  not  identify  any 
potential  environmental  impacts 
requiring  changes  to  the  proposed 
action. 

ERP  \c  D-COE-K36105-CA  Rating 

EC2,  San  Rafael  Canal  Flood  Control/ 

Marin  County  Shoreline  Study. 

Implementation,  City  of  San  Rafael, 

Marin  Countv  CA 

I 
Summarv 

EP.A  expressed  environmental 
concerns  regarding  potential  impacts  to 
wetlands  water  quahty,  wildlife  and 
threatened  and  endangered  species. 

EP.A.  requested  that  the  Corps  document 
the  project's  compliance  with  water 
quali'y  standards  and  consultation  with 
the  U  S  Fish  and  Wildlife  Service  on 
threatened  and  endangered  species  and 
their  critical  habitat 

ERP  No  D-COE-K  39046- AK  Ra'ng 
EC2,  Southeast  .Aiasica  Harbors 
Improvement.  Construction  of  Offsnoro 


Breakwaters  in  Sitka  Channel  for 
Protection  and  Expansion  of  Thomsen 
Harbors,  Funding,  AK. 

Summary 

EPA's  primary  concerns  are  in  the 
areas  of  indirect  and  cumulative  effects 
of  increased  growth  in  the  Thomsen 
Harbor,  the  proposed  parking  facilities 
should  be  reduced  in  size  so  that  the 
filling  of  valuable  habitat  can  be 
avoided  and  discussion  of  monitoring 
and  mitigation  should  be  expanded  and 
clarified. 

ERP  No.  D-FHW-J40124-UT  Rating 
EC2,  Utah  Forest  Highway  5  and  Wolf 
Creek  Road,  UT-35  Improvement,  North 
Fork  Provo  River  Bridge  to  Stockmore, 
Fundii\g  and  section  404  Permit, 
Duchesne,  Wasatch  and  Summit 
Counties,  UT. 

Summary 

EPA  expressed  concern  for  the 
impacted  wetlands  and  would  like  to 
see  the  final  EIS  better  address  the 
cumulative  impacts  of  all  projects  in  the 
vicinity. 

Fmal  EISs 

ERP  No.  F-COE-D32033-PA  Lower 
Monongahela  River  Navigation  System. 
Locks  and  Dam  Nos.  2,  3,  and  4 
Improvements,  Fimding,  Allegheny, 
Washington,  and  Westmoreland 
Counties,  PA. 

Summary 

EPA  still  has  some  concerns  with  the 
proposed  mitigation  plan  which  is  not  m 
final  form.  EPA  recommends  that  valley 
fills,  wetland  and  forested  sites  be 
avoided  as  disposal  site  options,  and 
instead  consideration  be  given  to 
abandoned  strip  mines  and  disturbed 
agricultural  areas.  Finally,  we  encourage 
the  Corps  to  develop  mitigation  planning 
whenever  appropriate  as  the  project 
unfolds. 

ERP  No.  F-SFW-L70011-AK  Federal 
Subsistence  Management  Program  for 
Federal  Public  Lands  in  Alaska, 
Implementation,  AK. 

Summary 

EPA  has  no  objections  to  the  preferred 
alternative  as  described  in  the  final  EIS 

Dated:  April  7, 1992. 
MarahallCain. 

Senior  Legal  Advisor.  Office  of  Federal 
Activities. 
[FR  Doc.  92-8310  Filed  4-9-92;  8:45  am] 
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Environmental  Impact  Statements; 
Availability 

Responsible  Ager.cv:  Ofice  of  Federal 
Activities.  General  Information  (2021 
260-5076  or  (202)  260-5075,  Availability 
of  Environmental  Impact  Statements 
Filed  March  30,  1992  Through  April  03. 
1992  Pursuant  to  40  CFR  1506.9. 

EIS  No.  920110,  Fmal  EIS.  COE,  GA. 
Chattahoochee  River  National 
Recreation  Area  Sand  Gravel  Dredging, 
section  404  Permit  Issuance, 
Chattahoochee  River,  Gwinnett  County, 
G.\.  Due;  May  11,  1992.  Contact:  Bradley 
A  Foster  (912)  652-5833, 

EIS  No.  920111,  Draft  EIS,  FAA,  MI, 
Detroit  Metropolitan  Wayne  County 
Airport,  Air  Traffic  Control  Noise 
Abatement  Procedures,  Permanent 
Implementation  and  Com.pletion  of  the 
Master  Plan  Development.  Wayne 
County,  MI.  Due:  May  26.  1992,  Contact: 
Douglas  Powers  (312)  694-7899. 

EIS  No.  920112,  Draft  EIS.  FAA.  UT, 
Salt  Lake  City  International  Airport 
Expansion.  Construction  and  Operation, 
Air  Carrier  Runway  16R/.34L,  Plan 
Approval.  Funding  and  section  404 
Permit  Issuance.  Salt  Lake  City.  Salt 
Lake  County,  UT.  Due:  May  27.  1992, 
Contact:  Barbara  Johnson  (303)  286- 
5540. 

FJS  No.  920113,  Draft  EIS,  AFS.  WA, 
Breezin  Timber  Sales  Management  Plan, 
Implementation,  Olympic  National 
Forest,  Quilcene  Ranger  District, 
Clallam  and  Jefferson  Counties.  WA, 
Due;  May  26,  1992,  Contact:  Jim 
Halvorson  (206)  765-3386. 

EIS  No.  920114,  Draft  EIS,  FlfW,  AZ. 
AZ-87/BeeIme  Highway  Upgrading, 
Saguaro  Lake  Road  to  near  the 
Maricopa-Gila  County  Line,  Fundmg, 
Land  Exchange  with  the  Forest  Service 
and  COE  Section  404  Permit  Issuance, 
Maricopa  County.  AZ,  Due:  June  01. 
1992,  Contact:  Ken  Davns  (602)  379-3646. 

EIS  No  920115,  Draft  EIS.  MMS,  AL, 
LA,  MS.  TX  1993  Central  and  Western 
Gulf  of  Mexico  Outer  Continental  Shelf 
(0SC1  Oil  and  Gas  Lease  Sales  No.  142 
and  No  143.  Lease  Offerings,  offshore 
AL,  LA.  TX  and  MS.  Due;  May  26,  1992, 
Contact:  Richard  H.  Miller  (703)  787- 
1665. 

EIS  No.  920116,  Draft  EIS.  COE,  CA. 
Gaviota  Marine  Terminal  (GTCj  Project, 
Oil  and  Gas  Production  Facilities 
Consolidation,  Section  404  Permit 
Issuance,  Santa  Barbara  County,  CA, 
Due;  May  26, 1992.  Contact:  Ron 
Ganzfried  (213)  894-2314. 
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Dated:  April  ',  1992 
Marshall  Cain. 

Senior  Legal  Advisor.  Office  of  Federal 

Activities. 

|FR  Doc.  92-8309  Filed  4-9-92;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

April  8.  1992. 
The  Federal  Communications 

Commission  has  submitted  the  following 
information  collection  requirement  to 
O.MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1080  Ui 
L'.S.C.  3507). 

Copies  of  this  subm.ission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
1114  21st  Street,  NVV.,  Washington,  DC 
2f)f)36.  (2021  452-1422.  For  further 
information  on  this  submission  contact 
fudy  Boley.  Federal  Communications 
Commission,  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  [onas 
Neihardt.  Office  of  Management  and 
Budget,  room  3235  NT.OB,  Washington, 
DC  20503,  (202)  .39S-4814. 
OMD  Xumber  3060-0431. 
Tale:  Section  22.609  (e).  Disclosure  of 
Frequency  Coordination  Information 
l.'pon  Request 
Ac!:on:  Extension  of  a  currently 

approved  collection. 
Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 
Frequency  of  Response  On  occasion 

reporting. 
Estirnated  Annual  Burden  30  responses: 
1  hour  average  burden  per  response; 
30  hours  total  annual  burden. 
S'eeds  and  Uses  Section  22,609|e)  of  the 
Rules  requires  that  Rural  Radio 
Service  (RRS)  licensees  provide 
necessary  frequency  coordination 
information  to  prospective  applicants 
who  proposed  systems  may  affect  or 
be  affected  by  the  existmgRRS 
licensee.  The  circumstances  that  make 
collection  of  this  information 
necessary  are  that  RRS  licensees  have 
not,  in  the  past,  been  required  to 
provide  the  type  of  information  about 
their  systems  that  is  necessary  for 
others  to  determine  the  systems' 
propagation  of  radio  waves.  The 
information  was  not  required  because 
the  licensees  in  the  RRS  were  required 
to  go  off  the  air  if  anyone  in  the  Public 
Land  Mobile  Radio  Service  (PLMRS) 
wanted  to  use  the  frequency  on  or 
near  the  RRS  licensee's  location. 


Since  a  PLMRS  iirensee  was  not 
required  to  protect  the  RRS  licensee's 
service  area  from  interference, 
engineering  information  about  the 
RRS  licensee's  serv  ice  area  was  not 
important  Now,  however,  as  the 
result  of  rulem.aking  in  CC  Docket  No. 
86-496,  released  6/21/89.  the 
Commission  decided  that  RRS 
licensees  should  be  able  to  keep  their 
stations  even  if  some  other  party 
wants  to  use  the  frequency.  Therefore, 
the  existing  station's  engineering 
information  is  important  because  if 
another  station  is  to  operate  in  the 
vicinity  of  a  RRS  licensee,  it  must  plan 
its  engineering  so  that  it  does  not 
cause  radio  interference  to  the 
existing  licensee.  So,  the  information 
required  is  to  the  benefit  of  the  RRS 
licensee's  customers  and  to  the  public 
who  will  be  served  by  the  proposed 
new  station. 

Federal  Comniunications  Commission. 
Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  92-8342  Filw]  4-9-92;  8:45  am) 
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Network  Reliability  Council  Meeting 

.April  9,  1992. 

ACTION:  .Notice  of  public  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-^63.  as  amended,  this  notice 
advisos  initrpsted  persons  of  the  second 
meeting  of  the  .Network  Reliability 
Council  ("Council '],  which  will  be  held 
at  the  Federal  Communications 
Commission  in  Washington,  DC. 
dates;  Wednesday,  April  29, 1992  at  2 

P-.Ti 

ADDRESSES:  Federal  Communications 

Commission.  Room  856,  1919  .M  Street. 
.NW-,  'Washington.  DC  20.554, 
SUPPLEMENTARY  INFORMATION:  The 

Council  was  established  by  the  Federal 
Communications  Commission  to  bring 
together  leaders  of  the 
telecommunications  industry  and 
telecommunications  experts  from 
academic  and  consumer  organizations 
to  explore  and  recommend  measures 
that  would  enhance  network  reliability. 
The  agenda  for  the  second  meeting  is 
as  follows  The  meeting  will  begin  with 
introductory  comments  by  Chairman 
Henson.  Chairman  Henson  will  report 
on  the  status  of  the  informal  working 
groups  so  far  established,  Ross  Ireland 
and  George  Barletta.  mem.hers  of  two  of 
these  groups,  may  add  their  comments, 
The  Threshold  Reporting  Group  will 
make  its  recommendation  to  the 
Council,  after  which  the  Council  wiil 


discuss  the  recommendation  and  decide 
whether  or  not  to  adopt  it.  The  Council 
may  then  address  other  issues,  including 
those  presented  in  Commissioner 
Duggan's  letter  of  February  27.  After 
determining  the  next  meeting  date,  the 
Council  will  adjourn. 

Members  of  the  general  public  may 
attend  the  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
people  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  There  will  be  no  public  oral 
participation,  but  the  public  may  submit 
written  comments  to  James  Keegan,  the 
Council's  designated  Federal  Officer, 
before  the  meeting. 

For  additional  information,  contact 
James  Keegan,  designated  Federal 
Officer  of  the  Network  Reliability 
Council  and  Chief,  Domestic  Facilities 
Division,  Federal  Communications 
Commission  at  (202)  634-1860. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

[FR  Doc  92-8446  Filed  4-9-92:  8:45  amj 
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FEDERAL  DEPOSfT  INSURANCE 

CORPORATION 

Coastal  Barrier  tmprove-Tie"!  Act 
Property  Availability  Lakeway  ResoM: 
Austin,  TX 

AOEHCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice. 

summary:  Notice  is  hereby  given  that 
the  property  known  as  the  "Lakeway 
Resort"  located  near  Austin,  Texas  is 
affected  by  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  as 
specified  below. 

dates:  Written  Notices  of  Serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  Federal  Deposit 
Insurance  Corporation  until  July  9, 1992. 

addresses:  Copies  of  detailed 
descriptions  of  the  property  can  be 
obtained  by  contacting  the  following 
Person:  Ken  Frankenfeld,  AMRESCO 
Management  Inc.  301  Congress 
Avenue,  2nd  Floor,  Austin.  Texas  78701. 
telephone  (512)  397-2027.  Fax  (512)  397- 
2R33 

supplementary  information:  I^keway 
is  a  planned  development  community 
located  in  the  Texas  hill  country 
approximately  25  minutes  northwest  of 

Au^itin. 
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The  undeveloped  property,  to  be 
conveyed  in  bulk  sale  only,  includes  the 
following: 

1.  Lakeway  West — approximately 
1,278  acres  of  undeveloped  land, 
bordered  on  the  east  by  Rough  Hollow 
and  on  the  southwest  by  State  Highway 
71. 

2.  Rough  Hollow — approximately  261 
acres  of  land  platted  with  110 
undeveloped  single  family  lots  on 
approximately  231  acres  of  the  tract. 

3.  Section  19 — approximately  45  acres 
of  land  located  next  to  the  World  of 
Tennis  Center,  not  currently  zoned. 

Written  notice  of  serious  interest  to 
purchase  the  property  must  be  received 
on  or  before  July  9. 1992.  by  Ken 
Frankenfeld  at  the  above  address. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government: 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  170(h)(s)). 

Forni  of  Notice 

Notices  of  serious  interest  should  be 
in  the  following  form: 
Notice  of  Serious  Interest  re: 
Lakeway  Resort.  Austin.  Texas. 

1.  Name  of  eligible  entity. 

2.  Declaration  of  eligibility  to  submit 
notice  under  criteria  set  forth  in  Public 
Law  101-591,  section  10(b)(2]. 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g.  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for  wildlife 
rehige,  sanctuary,  open  space, 
recreational,  historical,  cultural  or 
natural  resource  conservation  purposes. 

Dated:  April  3. 1992. 
Federal  Deposit  Insurance  Corporation. 
Hoyie  L.  Robinson,  , 

Executive  Secretary. 
[FR  Doc.  92-8278  Filed  4-9-92;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 


Port  nf  OjK=3;-d,  et  a 
Filed 


Ac]rf!ement(s) 


The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 


submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  224-200290-003. 
Title:  Port  of  Oakland/Italia  di 
Navigazione/d'Amico  Terminal 
Agreement. 
Parties: 

City  of  Oakland 
Italia  S.p.A.  di  Navigazione 
d'Amico  Societa  di  Navigazione  per 

Azioni  ("d'Amico") 
Synopsis:  The  amendment  deletes 
d'Amico  as  a  party  to  the  Agreement 
and  changes  the  name  of  the  Agreement 
to  reflect  d'Amico's  departure. 
Agreement  No.:  224-200641. 
Title:  Port  of  Oakland/d'Amico  Line 
Term.inal  Agreement. 
Parties: 

Port  of  Oakland 
d'Amico  Societa  di  Navigazione  per 

Azioni  ("d'Amico") 
Synopsis:  The  subject  Agreement 
provides  for  the  use  by  d'Amico  of 
assigned  portions  of  the  Charles  P. 
Howard  Terminal  and  other  facilities  at 
the  Port  of  Oakland  through  September 
30. 1994. 
Agreement  No.:  224-200642. 
Title:  Stevedoring  Services  of  America 
and  The  Port  of  Portland  Lease 
Agreement. 
Parties: 

Stevedoring  Services  of  America 
Port  of  Portland 

Synopsis:  The  Agreement  provides  for 
the  Port  of  Portland  to  lease  to 
Stevedoring  Services  of  America 
approximately  3  acres  of  yard  space  at 
Terminal  1.  The  term  of  the  Agreement 
is  for  1  year. 
Agreement  No.:  232-011372. 
Title:  TMM/EAC  Space  Charter  and 
Sailing  Agreement. 
Parties: 
Transportation  Maritima  lyiexicana. 

S.A.  de  C.V.  ("TMM") 
EAC  Lines  Trans  Pacific  Service.  Ltd. 

("EAC") 
Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  charter 
space  to  one  another  and  to  rationalize 
their  respective  services  in  the  trade 
between  the  United  States  West  Coast 
ports  and  inland  points  via  such  ports, 
and  ports  and  inland  points  in  the  Far 


East,  as  v.t-ii  as  other  Pacific  Basin  ports 
and  points  v:a  transshipment.  TMM 
would  operate  a  maximum  of  8  vessels 
and  EAC  would  operate  a  maximum  of 
2,  each  vessel  with  a  maximum  capacity 
of  3,000  TEU's.  The  parties  have 
requested  a  shortened  review  period. 

Dated:  April  7. 1992. 

By  Order  of  the  Federal  Maritime 
Commission. 
loseph  C.  Polkirg. 
Secretary. 
[FR  Doc.  92-6300  Filed  4-9-92;  8:45  am] 
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DEPAFITMENT  OF  HEALTH  AND 
HJMAN  SERVICES 

Adrr.iniStration  far  Children  and 

Fami'ies 

Agency  information  Collection  Under 
0MB  Review 

agency;  Administration  for  Children 
and  Families,  Administration  on 
Developmental  Disabilities,  HHS. 
action:  Notice. 


Under  the  provisions  of  the 
Paperwork  Reduction  .^ct  (44  U.S.C. 
chapter  35).  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  renewal  of  an 
existing  information  collection,  "State 
Plan  for  Federal  Assistance  for  Planning 
Priority  Area  Activities  for  Persons  with 
Developm.ental  Disabilities:  Basic  State 
Grant."  This  program  is  administered  by 
the  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Administration  on 
Developmental  Disabilities  (ADD). 
ADDRESSES:  Copies  of  the  Information 
Collection  request  may  be  obtained  from 
Steve  Smith,  Reports  Clearance  Officer, 
by  calling  (202)  401-9235.  Written 
comments  and  questions  regarding  the    , 
requested  approval  for  information 
collection  should  be  sent  directly  to: 
Kristina  Emanuels,  OMB  Desk  Officer 
for  ACF,  OMB  Reports  Management 
Branch,  New  Executive  Office  Building. 
room  3002,  725  17th  Street,  NW., 
Washington,  DC  20503,  (202)  395-7316. 

Information  on  Document 

Title:  State  Plan  for  Federal 
Assistance  for  Plannmg  Priority  Area 
Activities  for  Persons  v.ilh 
Developmental  Disabilities:  Basic  State 
Grant  Program. 

0/Vf5  No.:  0980-0162. 

Description:  The  Developmental 
Disabilities'  Basic  State  Grant  Program _ 
was  established  in  1970  under  the 
Developmental  Disabilities  Services  and 


Food  and  I 


Federal  Register  /  Vol.  57,  No.  70  /  Friday.  April  10,  IPfl: 


\"v 


12503 


Facilities  Construction  Amendments  of 
1970  to  provide  planning  and  services 
for  persons  with  developmental 
disabilities.  As  required  by  statute.  State 
Developmental  Disabilities  Planning 
Councils  are  required  to  develop  their 
State  plans.  The  Developmental 
Disabilities  State  Plan  provides 
information  on  persons  with 
developmental  disabilities  within  a 
particular  State  and  a  description  of  the 
service  needs  of  persons  with 
developmental  disabilities.  The  plan 
sets  forth  the  goals  and  specific 
objectives  to  be  achieved  by  the  State  in 
meeting  the  service  needs  of  this 
population.  It  describes  state  priorities, 
strategies  and  actions,  and  the 
allocation  of  funds  to  meet  these  goals 
and  objectives. 

Annual  Number  of  Respondents:  55. 

Annua/  Frequency:  1. 

A  verage  Burden  Hours  Per  Response: 
100. 

Total  Burden  Hours:  5,500. 

Dated  March  22  1P92 
Naomi  B.  Mart. 

Director,  Office  of  Information  Systems 

Management. 

|FR  Doc,  92-7869  Filed  4-9-92;  8:45  am] 

BIUJNQ  CODE  41J0-01-M 


Food  and  Drug  Administration 

Advisory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration, 

f{HS, 

action:  .Notice. 

summary:  The  Food  and  Drug 

Administration  (FD.^)  is  announcing  an 
amendment  to  a  notice  of  meeting  of  the 
Cardiovascular  and  Renal  Drugs 
Advisory  Committee  which  is  scheduled 
for  .April  30  and  May  1.  1992.  This 
meeting  was  announced  in  the  Federal 
Register  of  March  19,  1992  (5"  FR  9557). 
Thf  amendment  is  being  made  to  reflect 
a  change  in  the  location  of  the  April  30th 
meeting.  There  are  no  other  changes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joan  C.  Standaert,  Center  for  Drug 
Evaluation  and  Research  (HFD-llO). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockvillo,  MD  20857,  419- 
2.")f*-6211. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  March  19,  1992  (5~ 
VR  9557).  FDA  announced  that  a  meeting 
of  the  Cardiovascular  and  Renal  Drugs 
Advisory  Committee  would  be  held  on 
April  30,  1992,  at  the  jack  Masur 
Auditorium,  Clinical  Center,  Bldg.  10, 
National  Institutes  of  Health.  9000 
Rockville  Pike,  Bethesda,  MD,  On  papcs 
9557  and  9558,  columns  3  and  1 


respectively,  the  location  for  this 
meeting  is  amended  to  read  as  follows: 

Date,  time,  and  place.  April  30, 1992,  9 
a.m..  Holiday  Inn-Crowne  Plaza,  Plazas 
II  and  III.  1750  Rockville  Pike,  Rockville, 
MD,  and  May  1, 1992,  9  a.m..  Conference 
Rm.  B.  Parklawn  Bldg.,  5600  Fishers 
Lane,  Rockville,  Md. 

Dated:  April  6, 1992. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  92-8298  Filed  4-9-92;  8:45  am] 

BILLING  CODE  4160-01-M 


Health  Resources  and  Services 
Administration 

AvailabHity  of  Funds  for  New 
Community  and  Migrant  Health 
Centers  and  Expanded  Community 
and  Migrant  Health  Center  Activities 

AGENCY:  He  .irh  Resources  and  Ser\-ice3 

A.iTvn.stiation,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  announces  the 
availability  of  discretionary  grant  funds 
of  approximately  $30  million  in  fiscal 
year  (FY)  1992  under  sections  330  and 
329  of  the  Public  Health  Service  (PHS) 
Act  to  establish  new  community  health 
centers  (CHCs)  and  migrant  health 
centers  (.MHCs)  and  to  expand  existing 
C/MHCs  into  new  areas. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity.  The 
health  center  program  directly 
addresses  the  Healthy  People  2000 
objectives  by  improving  access  to 
preventive  and  primary  care  services  for 
undersen'ed  populations,  especially 
minority  and  other  disadvantaged 
populations.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
{Full  Report:"Stock  No  017-001-00474-0) 
or  Healthy  People  2000  (Summary 
Report:  Stock  No.  017-001-00473-01) 
through  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  20402-9325  (Telephone 
202--83-3228). 

ADDRESSES:  The  PHS  Regional  Grants 
Management  Officers  (RGMOs)  whose 
names  and  addresses  are  provided  in 
the  appendix  to  this  document  are 
responsible  for  distributing  application 
kits  and  guidance  (Form  PHS  5161-1 
with  revised  face  sheets  DHHS  Form 
424,  as  approved  by  the  0MB  under 
control  number  093^-01891,  ami 
completed  applications  must  be 
submitted  to  them.  Application  kits 
contain  guidance  information  which 


incorporates  new  and  updated  program 
requirements  arising  from  changes  in  the 
program's  authorizing  legislation. 
Potential  applicants,  either  existing  or 
new  organizations,  should  contact  the 
appropriate  RGMO.  The  RGMO  can  also 
provide  assistance  on  business 
management  issues.  For  the  Migrant 
Health  Outreach  Initiative,  a  separate 
application  guidance  and  application  kit 
will  be  available  by  March  1, 1992 
through  the  PHS  RGMOs. 

cuTfs:  Applications  are  due  June  1. 
1992.  Applications  shall  be  considered 
to  have  met  the  deadline  if  they  are:  (1) 
Received  on  or  before  the  deadline  date; 
or  (2)  postmarked  before  the  deadline 
date  and  received  in  time  for  orderly 
processing.  Untimely  applications  will 
be  returned  to  the  applicant.  Applicants 
should  obtain  a  legibly  dated  receipt 
from  a  commercial  carrier  or  U.S.  Postal 
Service  or  request  a  legibly  dated  U.S. 
Postal  Service  postmark.  Private 
metered  postmarks  shall  not  be 
accepted  as  proof  of  timely  mailing. 

FOR  FURTHER  INrORMATlON  COS' ACT: 

fOr^cncrui  pruj^IiliM    iinuiiiiaiivjii  auiLl 

technical  assistance,  contact  Richard  C. 
Bohrer,  Director  of  Primary  Care 
Services,  5600  Fishers  Lane,  room  7A-55, 
Rockville,  MD  20857  (301)  443-2260. 

SUPPLEMENTARY  INFORMATIO** 

1    {,<irn,"Tunitv  Ht'<iith  (,, enters 

Urutu  Aiiiuuiiis:  Approximately  $25 
million  in  discretionary  grants  to 
establish  new  CHCs  and/or  to  expand 
existing  CHCs  into  new  areas  will  be 
made  available  under  section  330  of  the 
PHS  Act  (42  U.S.C.  254c). 

Number  of  Awards:  Approximately  60 
to  70  awards  will  be  made,  ranging  from 
$300,000  to  $700,000.  Approximately  half 
of  these  awards  will  be  for  new  CHCs 
and  half  will  be  for  the  expansion  of 
existing  CHCs  into  new  areas.  Awards 
will  be  made  for  a  one  year  budget 
period.  Project  periods  for  new  CHCs 
will  be  for  up  to  two  years,  while 
expansion  grants  will  have  project 
periods  consistent  with  the  ongoing 
grant. 

Eligible  Applicants:  Eligible 
applicants  for  new  CHCs  are  public  or 
private  nonprofit  entities  whose 
proposed  service  area  is  not  currently 
being  served  by  a  Federally  funded 
CHC.  The  proposed  service  area  must 
be  a  defined  geographical  area  or 
population  which  is  Federally 
designated,  in  whole  or  in  part,  a 
Medically  Underserved  Area  (MUA)  or 
Medically  Underserved  Population 
(MUP).  Applicants  must  be  prepared  to 
provide  the  comprehensive  primary 
health  services  required  under  section 
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330,  and  supplemental  services 
necessary  to  assure  that  required 
primary  health  services  are  provided 
effectively. 

Eligible  applicants  for  expansions  into 
new  areas  must  either  be:  (1)  Current 
recipients  of  section  330  funds  or  (2) 
recipients  of  section  329  funds 
requesting  section  330  support  for 
primary  health  services  to  other  than 
migrant  and  seasonal  farmworkers  and 
their  families.  Applicants  must  be 
prepared  to  provide  the  comprehensive 
primary  health  services  required  under 
section  330.  and  supplemental  services 
necessary  to  assure  that  required 
primary  health  care  services  are 
provided  effectively.  The  proposed 
service  area  must  be  a  defined 
geographical  area  or  population  which  is 
Federally  designated,  in  whole  or  in 
part,  as  a  MUA/MUP  and  which  is 
currently  not  being  served  by  a 
Federally  funded  CHC.  Expansions  into 
service  areas  of  existing  section  330 
projects  are  not  eligible  for 
consideration. 

Criteria  for  Evaluation:  When 
determining  whether  Federal  support 
will  be  made  available,  the  Department 
will  review  the  applications  for 
compliance  with  standard  criteria 
stipulated  in  the  program  regulations  (42 
CFR  51C.305).  These  include: 
(a)  The  relative  need  of  the 
populations  to  be  served  for  the  services 
to  be  provided  based  on  the  following 
indicators: 

For  urban  applicants:  (1)  Percentage 
of  the  population  with  incomes  below 
200%  of  the  official  poverty  level;  (2) 
infant  mortality  rate  (IMRj  of  12.0,  or 
above,  or  a  low  birthweight  rate  of  9 
percent,  or  above,  of  all  live  births;  (3) 
minority  population  of  25%  or  more:  (4) 
shortage  of  necessary  primary  care 
health  professionals  to  meet  the  needs 
of  the  population;  and  (5)  other 
documented  special  access  or  health 
factors  such  as  disparities  in  health 
status,  high  unemployment,  high 
uninsured  population,  significant  elderly 
population,  cultural/language 
differences,  excessive  time  or  travel 
distances  to  access  care,  or  prevalence 
of  conditions  such  as  HIV,  substance 
abuse,  or  teen  pregnancy. 

For  rural  applicants:  (1)  Percentage  of 
the  population  with  incomes  below  200% 
of  the  official  poverty  level;  (2)  infant 
mortality  rate  (IMR)  of  10.1,  or  above,  or 
a  low  birthweight  rate  of  6.9  percent,  or 
above,  of  all  live  births;  (3)  geographic 
barriers  based  on  average  travel  time/ 
distance  to  next  nearest  source  of 
primary  care  that  is  accessible  to 
Medicaid  recipients  and/or  uninsured 
low  income  people  in  need  of  a  sliding 
fee  schedule;  (4)  shortage  of  necessary 


primary  care  health  professionals  to 
meet  the  needs  of  the  population;  and  (5) 
other  documented  special  access  or 
health  factors  such  as  disparities  in 
health  status,  high  unemployment, 
uninsured,  minority,  elderly, 
farmworkers; 

(b)  The  extent  to  which  the  applicant's 
project  plan  meets  the  program 
requirements; 

(c)  The  applicant's  capability  in  the 
following  health  services/clinical 
management  areas:  (1)  Provision  of 
required  primary  (including  preventive) 
health  services;  (2)  provision  of  required 
supplemental  health  services  necessary 
for  the  adequate  support  of  primary 
health  services;  (3)  provision  of  patient 
case  management;  (4)  assurance  of 
continuity  of  care;  (5)  a  health  care  plan 
responsive  to  community  needs,  i.e.,  a 
plan  that  addresses  the  priority  health 
problems  of  the  user/service  area 
population;  (6)  a  quality  assurance 
program;  (7)  an  appropriate  number  and 
mix  of  primary  care  physicians,  non- 
physician  primary  care  providers  and 
clinical  support  staff;  and  (8)  provision 
of  translation  services — if  a  substantial 
number  of  the  individuals  in  the 
population  served  by  a  center  are  of 
limited  English-speaking  ability,  the 
services  of  appropriate  personnel  fluent 
in  the  language  spoken  by  a 
predominant  number  of  such  individuals 
is  necessary. 

(d)  The  degree  to  which  the  applicant 
ensures  that  its  governing  board  is 
appropriately  structured  and  has  by- 
laws reflecting  all  its  functions  and 
responsibilities.  A  public  entity  must  be 
able  to  meet  all  governance 
requirements  or  have  an  acceptable  co- 
applicant  board  (governing  boards  of 
pubUc  centers  by  statute  are  not 
required  to  set  general  policies  for  the 
center); 

(e)  The  administrative  and 
management  capability  of  the  applicant, 
particularly  the  extent  to  which  center 
operations  will  emphasize  efficiency  of 
operations  and  sound  financial 
management; 

(f)  The  degree  to  which  the  applicant 
intends  to  integrate  its  services  with 
other  Federal  programs  or  projects,  as 
well  as  the  degree  of  collaboration  with 
State  and  local  health  departments, 
health  professions  training  programs, 
and  other  health  and  social  services 
providers;  and 

(g)  Whether  the  proposed  expansion 
will  result  in  a  new  access  point  with  at 
least  80%  of  the  potential  medical  users 
coming  from  an  area  not  currently  being 
served. 

In  selecting  applications  for  fimding. 
preference  will  be  given  to  approved 
applicants  which  propose  to  serve  a  n 


area  that  is  not  currently  receiving 
Bureau  of  Health  Care  Delivery  and 
Assistance  (BHCDA)  support. 

Grant  awards  will  be  made  m  such  a 
manner  as  to  provide  for  an  appropriate 
distribution  of  resources  throughout  the 
country  in  both  urban  and  rural  areas. 

2.  Migrant  Health  Centers 

Grant  Amounts:  Approximately  $3.5 
million  in  discretionarv'  grants  to 
establish  new  MH  centers  or  programs 
and/or  to  expand  the  capacity  of 
existing  MH  centers  or  programs  will  be 
made  available  under  section  329  of  the 
PHS  Act  (42  L'S.C  254bl.  In  addition, 
approximately  $1.5  million  will  be  made 
available  for  new  outreach  initiatives  to 
migrant  farmworkers  and  their  families. 

Number  of  Awards:  A  total  of 
approximately  15  awards  will  be  made 
for  new  centers,  programs  and 
expansions,  ranging  from  550,000  to 
$300,000.  Approximately  a  quarter  of 
these  awards  will  be  for  new  MH 
centers/programs  and  three-quarters 
will  be  for  the  expansion  of  existing  MH 
centers/programs.  Awards  will  be  made 
for  a  one  year  budget  period,  with 
project  periods  of  up  to  two  years.  A 
total  of  approximately  15  awards  will  be 
made  available  for  the  new  outreach 
initiatives,  ranging  from  SoO.OOO  to 
$200,000.  Awards  will  be  made  for  a  one 
year  budget  penod.  with  a  one  year 
project  period. 

Eligible  Applicants:  Migrant  health 
"centers"  and  "programs"  have  different 
requirements  under  the  authorizing 
legislation  and  its  implementing 
regulations.  MH  "centers"  must  offer  a 
full  range  of  specified  primary  and 
supplemental  services  and  sen'e  a  "high 
impact  area",  i.e.,  an  area  having  not 
less  than  4,000  miigrator^'  agricultural 
workers  and  seasonal  workers  residing 
in  its  boundaries  for  more  than  two 
months  in  any  calendar  year.  (See 
section  329(d)(1)(A).  PHS  Act.  and  42 
CFR  Part  58,  subpart  C).  On  the  other 
hand,  MH  "program,s"  may  be  funded  in 
areas  where  there  is  no  MH  "center" 
and  in  which  not  more  than  4,000 
migratory  agricultural  workers  and  their 
families  reside  for  more  than  two 
months.  The  range  of  services  which  a 
"program"  must  provide  is  m.ore  limited 
than  that  of  a  "center".  (See  section 
329(d)(1)(B),  PHS  Act,  and  42  CFR  Part 
56,  subpart  F). 

Eligible  applicants  for  new  starts  are 
public  or  pnvate  nonprofit  entities 
whose  proposed  service  area  is  not 
currently  served  by  a  Federally  funded 
MH  "center"  or  MH  "program". 
Applicants  must  be  prepared  to  provide 
comprehensive  pnmary  health  services 
to  migrant  and  seasonal  farmworkers 
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and  their  families  in  a  defined  service 
area  as  required  under  section  329,  and 
supplemental  services  necessary  to 
assure  the  effectiveness  of  required 
primary  health  services  (although,  as 
noted,  the  services  required  of 
"programs"  are  more  hmitedl 

Eligible  applicants  for  expansions 
must  either  be:  (1)  Current  recipients  of 
section  329  funds  or  (2)  recipients  of 
section  330  funds  requesting  section  329 
support  for  primary  health  care  services 
tn  migrant  and  seasonal  farmworkers 
and  their  families.  Applicants  must  be 
prepared  to  provide  comprehensive 
primary  health  services  to  migrant  and 
seasonal  farmworkers  and  their  families 
as  required  under  section  329.  and 
supplemental  services  necessary  to 
assure  the  effectiveness  of  required 
primary  health  services 

Eligible  applicants  for  the  new    ■ 
outreach  initiatives  are  existing  section 
329  migrant  health  "centers"  or 
"programs".  There  are  a  number  of 
documented  access  problem.s  faced  by 
migrant  farmworkers  which  include 
frequent  travel,  isolated  housing, 
language/cultural  differences,  and 
transportation  problems  A  major 
objective  of  this  initiative  is  to  increase 
access  to  care  through  expanded 
effective  outreach  programs. 

Criteria  for  Evaluation:  Eligible 
applicants  for  new  and  expansion  MH 
grants,  as  well  as  the  new  outreach 
initiatives,  will  be  evaluated  in 
accordance  with  the  standard  criteria 
stipulated  in  the  program  regulations  (42 
CFR  56.305  for  MH  "centers"  and  42 
CFR  56.604  for  MH  "programs").  These 
include: 

(a)  The  relative  need  of  the  population 
to  be  served  for  the  services  to  be 
provided,  specifically:  (1)  Number  of 
migrant  farmworkers  and  length  of  stay 
in  the  service  area  (The  Atlas  Of  State 
Profiles  Which  Estimate  Number  of 
MSFW  will  be  used  as  the  data  source) 
Potential  applicants  may  obtain  a  copy 
through  the  National  Clearinghouse  for 
Primary  Care  Information,  8201 
Greensboro  Drive.  Suite  600,  McLean, 
Va.  22102  (Telephone:  (703)  821-8955. 
Ext.  316);  (2)  number  of  seasonal 
farm.workers  in  the  service  area  (The 
Atlas  Of  State  Profiles  Which  Estimate 
Number  of  MSFW  will  be  used  as  the 
data  source.);  (3)  documented  increase 
in  the  number  of  migrant  and  seasonal 
farmworkers  in  the  service  area.  20 
percent  or  more  in  the  last  five  years;  (4) 
a  shortage  of  necessary  and  accessible 
primary  care  health  professionals  to 
meet  the  needs  of  the  migrant 
population;  (5)  the  current  penetration 
rate  and  cost  effectiveness  of  an  existing 
section  329  funded  MH    center"  or 
"program"  in  meeting  the  needs  of  the 


target  population:  and  (6|  other 
documented  special  health  factors  such 
as  environmental  health  problems, 
cultural/language  differences  or 
prevalence  of  conditions  such  h.'.  HIV, 
substance  abuse,  teen  pregnancy,  high 
risk  perinatals,  dental  disease,  sexually 
transmitted  diseases  (STDs),  and 
tuberculosis  (TB); 

(li)  The  extent  to  which  applicant's 
project  plan  meets  the  program 
requirements; 

(r)  The  applicant's  capability  in  the 
following  health  services/clinical 
management  areas  1 1 1  Provision  of 
required  pnmar>'  (including  preventive) 
health  ser\-ices;  (2|  provision  of  required 
ancillary  and  supplemental  health 
services  necessary  for  the  adequate 
support  of  pnmar\'  health  services;  (3) 
provision  for  referral  and  follow-up 
using  a  patient  case  management 
strategy;  (4)  assurance  of  continuity  of 
care;  (5)  a  health  care  plan  responsive  to 
community  needs,  i.e..  a  plan  that 
addresses  the  priority  health  problems 
of  the  user/service  area  population;  (6) 
A  quality  assurance  program;  (7)  an 
appropriate  number  and  mix  of  primary 
care  physicians,  non-physician  primary 
care  providers  and  clinical  support  staff; 
(8)  provision  of  outreach  and  health 
education  services  and  health  promotion 
services;  (9)  provision  of  environmental 
health  services,  and  (10)  provision  of 
translation  services — if  a  substantial 
number  of  the  individuals  in  the 
population  served  by  a  center  are  of 
limited  English-speaking  ability,  the 
services  of  appropriate  personnel  fluent 
in  the  language  spoken  by  a 
predominant  number  of  such  individuals 
is  necessary; 

(d)  The  degree  to  which  the  applicant 
ensures  that  its  governing  board  is 
appropriately  structured  and  has  by- 
laws reflecting  all  its  functions  and 
responsibilities  A  public  entity  must 
meet  all  governance  requirements  or 
have  an  acceptable  co-applicant  board 
(governing  boards  of  public  centers  by 
statute  are  not  required  to  set  general 
policies  for  the  center); 

(e)  The  administrative  and 
management  capability  of  the  applicant. 
particularly  the  extent  to  which  center 
operations  will  emphasize  efficiency  of 
operations  and  sound  financial 
management; 

(f)  The  degree  to  which  the  applicant 
intends  to  integrate  its  services  with 
other  Federal  programs  or  projects,  as 
well  as  the  degree  of  collaboration  with 
State  and  local  health  departments, 
health  professions  training  programs, 
and  other  health  and  social  services 
providers; 

(g)  Whether  the  proposed  expansion 
will  result  in  a  new  access  point  with  no 


less  than  "[00%  of  the  new  medical  users 
coming  from  the  migrant/seasonal 
farmworker  target  population  in  the 
service  area  not  currently  being  served; 
or  whether  the  proposed  expansion  will 
result  in  new  service  capacity  of  the 
existing  delivery  point/points  with  no 
less  than  100%  of  the  new  medical  users 
coming  from  the  migrant/seasonal 
farmworker  target  population;  and 

(h)  Awards  for  the  new  outreach 
initiatives  will  be  largely  based  on  the 
need  criteria  for  migrant  farmworkers 
identified  for  new  start  and  expansions 
In  addition,  existing  MH  centers/ 
programs  which  demonstrate  innovative 
models  of  health  care  outreach  which 
are  an  integral  part  of  the  health  care 
system  and  demonstrate  an  integrated 
approach  to  case  management  will  be 
sought.  These  systems  should  provide  or 
coordinate  preventive  and/or  primary 
care  services  and  increase  accessibility, 
acceptability  and  appropriateness  of 
health  services  to  migrant  farmworkers. 
These  innovative  systems  may  include 
the  feasibility  of  the  use  of  portable  or 
mobile  equipment  as  an  effective  means 
of  meeting  the  needs  of  the  target 
population.  Applicants  having  a  formal 
and  direct  partnership  with  two  or  more 
health  care  and  social  service  providers 
which  include  rural  health  clinics, 
hospitals,  mental  health  centers,  public 
health  departments,  social  service 
agencies,  health  professions  schools, 
and  other  migrant  service  providers  will 
also  be  sought. 

In  selecting  applications  for  funding, 
preference  for  new  starts  will  be  given 
to  approved  applicants  that  will 
establish  access  for  migrant  or  seasonal 
farmworkers  in  an  unserved  county,  i.e., 
one  with  no  Federal  presence.  For 
expansions,  preference  will  be  given  to 
approved  applicants  that  will  increase 
access  for  migrant  and  seasonal 
farmworkers.  For  outreach  initiatives, 
preference  will  be  given  to  approved 
applicants  that  will  increase  access  for 
migrant  farmworkers. 

3.  Capital  Needs 

With  respect  to  both  C/MHCs.  major 
capital  needs  are  expected  to  be 
supported  with  State,  local  or  other 
funds,  with  Federal  participation  limited 
to  $200,000  to  be  provided  either  as  a 
one-time  award  or  incrementally  to 
cover  longer-term  debt  reduction. 
Requests  in  excess  of  $200,000  will  be 
considered  on  a  case-by-case  basis, 
with  priority  given  to  applicants 
requesting  assistance  in  correcting  fire 
and  life  safety  code  violations. 
Preference  for  other  major  capital 
proposals  will  be  given  to  applicants 
requesting  assistance  in  amortizing 
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multi-year  loans  for  facility  acquisition, 
construction,  or  renovation.  Applicants 
requiring  a  capital  investment  must  have 
a  facility  utilization  plan  which 
addresses,  at  a  minimum,  (1)  the 
alternatives  considered  and  the  basis  for 
the  option  selected,  (2)  the  adequacy  of 
the  proposed  facility  to  reasonably  meet 
foreseeable  needs  based  on  projected 
demand.  (3)  the  total  cost  of  the 
proposal  and  how  it  is  to  be  financed, 
and  (4)  the  efforts  at  fundraising  from 
local.  State,  national,  private,  public  and 
other  governmental  sources. 

Opportunity  for  Comment:  Interested 
persons  are  invited  to  comment  on  the 
proposed  funding  preferences  for  new 
starts  and  expansions  under  sections 
330  and  329.  Normally,  the  comment 
period  would  be  60  days.  However,  due 
to  need  to  implement  any  changes  for 
the  fiscal  year  1992  award  cycle,  the 
comment  period  has  been  reduced  to  30 
days.  All  comments  received  on  or 
before  May  11. 1992  will  be  considered 
before  the  proposed  funding  preferences 
are  finalized.  No  funds  will  be  allocated 
or  final  selections  made  until  a  final 
notice  is  published  indicating  whether 
the  proposed  funding  preferences  will  be 
applied. 

Written  comments  should  be 
addressed  to:  Richard  C.  Bohrer, 
Director  of  Primary  Care  Services, 
Bureau  of  Health  Care  Delivery  and 
Assistance,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  room  7A-55.  Rockville,  MD  20857 
(301)  443-2260.  All  comments  received 
will  be  available  for  public  inspection 
and  copying  at  the  Division  of  Primary 
Care  Services,  at  the  above  address, 
weekdays  (Federal  holidays  excepted) 
between  the  hours  of  8:30  a.m.  and  5 
p.m. 

Other  Award  Information:  All  grants 
to  be  awarded  under  this  notice  are 
subject  to  the  provisions  of  Executive 
Order  12372,  as  implemented  by  45  CFR 
part  100,  which  allows  States  the  option 
of  setting  up  a  system  for  reviewing 
applications  from  within  their  States  for 
assistance  under  certain  Federal 
programs.  The  application  kit  will 
contain  a  listing  of  States  which  have 
chosen  to  set  up  a  review  system  and 
will  identify  a  State  Single  Point  of 
Contact  (SPOC)  in  each  State  for  the 
review.  Applicants  (other  than  federally- 
recognized  Indian  tribal  governments) 
should  contact  their  SPOCs  as  eariy  as 
possible  to  alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 


the  SPOC  of  each  affected  State.  State 
process  recommendations  should  be 
submitted  to  the  appropriate  Regional 
Office  (see  appendix).  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  appropriate  application 
deadline  date.  The  Bureau  of  Health 
Care  Delivery  and  Assistance  does  not 
guarantee  that  it  will  accommodate  or 
explain  its  response  to  State  process 
recommendations  received  after  this 
date. 

In  the  0MB  Catalog  of  Federal  Domestic 
Assistance,  the  Community  Heahh  Center 
program  is  listed  as  Number  93.224  and  the 
Migrant  Health  Center  program  is  listed  as 
Number  93.246. 

Dated:  February  5, 1992. 

Robert  G.  Hannon, 

Administrator. 


Avenue,  Seattle,  WA  98121,  (206)  553- 
7997, 

[FR  Doc.  92-8361  Filed  4-9-92;  8:45  am] 
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Appendix — Regional  Grants 
Management  Officers 

Region  I:  Mary  O'Brien.  Grants 
Management  Officer,  PHS  Regional 
Office  1.  John  F.  Kennedy  Federal 
Building,  Boston,  MA  02203,  (617)  565- 
1482. 

Region  II:  Steven  Wong,  Grants 
Management  Officer.  PHS  Regional 
Office  II.  room  3300.  26  Federal  Plaza, 
New  York,  NY  10278,  (212)  264-4496. 

Region  III:  Martin  Bree,  Acting  Grants 
Management  Officer.  PHS  Regional 
Office  III,  P.O.  Box  13716.  Philadelphia, 
PA  19101,  (215)  596-6653. 

Region  IV:  Wayne  Cutchens.  Grants 
Management  Officer.  PHS  Regional 
Office  rV,  room  1106. 101  Marietta 
Tower,  Atlanta.  GA  30323.  (404)  331- 
2597. 

Region  V:  Lawrence  Poole.  Grants 
Management  Officer.  PHS  Regional 
Office  V,  105  West  Adams  Street.  17th 
Floor,  Chicago.  IL  60603.  (312)  353-8700. 

Region  VI:  James  A.  Doss.  Acting 
Grants  Management  Officer.  PHS 
Regional  Office  VI,  1200  Main  Tower, 
Dallas,  TX  75202.  (214)  767-3885. 

Region  VII:  Michael  Rowland,  Grants 
Management  Officer,  PHS  Regional 
Office  VII,  room  501,  601  East  12th 
Street,  Kansas  City.  MO  64016.  (816) 
426-5841. 

Region  VIII:  Jerry  F.  Wheeler.  Grants 
Management  Officer,  PHS  Regional 
Office  VIII,  1961  Stout  Street,  Denver. 
CO  80294,  (303)  844-4461. 

Region  IX:  Linda  Gash,  Grants 
Management  Officer,  PHS  Regional 
Office  IX,  50  United  Nations  Plaza.  San 
Francisco.  CA  94102.  (415)  556-2595. 

Region  X:  James  Tipton,  Grants 
Management  Officer,  PHS  Regional 
Office  X,  Mail  Stop  RX  20.  2201  Sixth 


Public  Health  Service 

Agency  Fornrs  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  in.formation 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35].  The  following  requests  have 
been  submitted  to  0MB  since  the  list 
was  last  published  on  Friday.  March  27, 
1992. 

(Call  PHS  Reports  Clearance  Officer 
on  202-24.S-210O  for  copies  of  package) 

1.  Infant  Fonnula  Record  and  Record- 
Retention  Requirements— 21  CFR  part 
106 — 0910-0256— Record  maintenance 
and  record-retention  requirements  for 
infant  formula  microbiological  and 
nutrient  testing,  consumer  complaint 
investigations,  and  quality  assurance 
procedures  are  necessary  to  assure  the 
safety  of  the  infant  formula  by 
establishing  that  appropriate  nutrient 
levels  are  present.  These  regulations 
affect  infant  formula  manufacturers  and 
premix  suppliers.  Respondents: 
Businesses  or  other  for-profit.  Number  of 
Respondents:  5;  Sumher  of  Responses 
per  Respondent  0;  Average  Burden  per 
Response:  7,980  hours:  Estimated 
Burden  Hours:  39,900. 

2.  Community  Models  for  Diabetes 
Prevention  and  Control— New— This 
submission  is  for  a  pilot  household 
survey  to  field  test  survey  protocols, 
provide  preliminar>-  estimates  of 
diabetes  prevalence,  and  obtain  the 
information  necessary  to  design  and 
implement  subsequent  community 
diabetes  surveys.  Information  from  the 
study  activities  will  be  used  to  plan  and 
develop  baseline  community  surreys 
and  intervention  activities,  evaluating 
the  burden  of  diabetes  in  a  high-risk 
community.  Respondents:  Individuals  or 
households. 


Title 
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1,348 
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Number 

Title 

Number 

o« 
respond- 
ents 

re- 
sponses 

pef 
resporxJ- 

ent 

txjraefi  per 
fesponse 

Ouestior^ 

819 

1 

1.5  hrs. 

naife« 

hogef 

stick 

Ojestion- 

1.151 

1 

1.175  hrs. 

nai'es 

'•Of 

euq- 

wes   - 

2 

'i'yge'- 

StlCtlS 

Clin< 

300 

1 

1  hr. 

Ques- 

tion- 

naires 

Clinical 

300 

1 

t. 75  hrs. 

P'oce- 

dures. 

Estimated  Total  Annual  Burden — 

4,709  hour3. 

3.  Statement  in  Support  of  Application 
for  Waiver  of  Excludability  Under 
sections  212{a]  (1)  and  (3)  of  ihe 
Immigration  and  Ndtionality  Act— 09a)- 
0006 — Aliens  who  are  mentally  retarded 
or  who  have  had  one  or  more  attacks  of 
insanity  are  eiiRible  to  apply  for  waiver 
of  excludability  under  sections  212(a)  (1) 
and  (3)  of  the  Immigration  and 
Nationality  Act.  If  accepted,  the 
applicants  sponsor  must  locate  a 
medical  facility  or  specialist  m  the  U.S. 
that  agrees  to  follow  the  applicant  for  5 
years  and  to  send  in  annual  reports  on 
the  applicant's  mental  health  status. 
Respondents:  Individuals  or  households: 
Businesses  or  other  for-profit:  Small 
businesses  or  organizations.  Number  of 
Respondents:  300;  Number  of  Responses 
per  Respondent:  1;  Average  Burden  Per 
Response:  .178  hour;  Estimated  Burden 
Hours'  53 

4,  Health  Professions  Student  Loans 
[HPSL)  and  .Nursing  Students  Loans 
(NSL)— Cash  Management  (42  CFR  part 
57)— 0915-0137— Participating  health 
professions  schools  are  required  to 
review  and  assess  annually  the 
collectibility  of  their  loans.  If  in  a 
school's  determination  a  loan  is 
uncollected,  it  must  request  the 
Department's  approval  to  write  off  the 
loan,  providing  documentation  of  Jue 
diligence  in  collection  efforts. 
Respondents:  Nonprofit  institutions. 
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'  Burden  camed  wrth  aop<icaf)on  0MB  No.  0915- 

0044  and  0«-'5«;i46 

Estimateti  Ttt.;l  Annual  Burden  ....  230 
hours 

Desk  Officer:  Sh.mti.ih  Koss- 
McCalium. 

Written  comments  arui 
recommendations  for  the  proposed 
information  coUectums  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  0MB  Desk  Officer  dcsik'n.itcd  above 
at  the  following  address.  Hamun 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  ntom  3002, 
Washington.  DC  20503. 

Dated:  Apn!  6  1^2. 
Phyllis  M.  Zucker, 

Actjng  Deputy  Director.  Office  of  Health 
Planning  and  Evaluation. 
'  |FR  Doc  92-8320  Fil^d  4-'»-92;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  N-92-34251 

Submission  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  desf;ribed  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES;  Interested  persons  are 
mviiLd  :j  hubmit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main.  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  V\cait:.  Hi  purls  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest.  Washington,  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATIOH:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  CKff  '   "^  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information: 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required: 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 

(8)  Whether  the  proposal  is  new  or  an 
extension,  rem  statement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  April  2, 1992. 
John  T.  Murphy, 

Director.  Information  Resources  Managemtnt 
Policy  and  Management  Division. 

Proposal:  Annual  Adjustments  of 
Contract  Rents  for  Section  8  Assisted 
Housing:  Comparability  Studies  (FR- 
2822). 

Office:  Housing. 
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Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Section  8(c)(2)(C)  of  the  U.S.  Housing 
Act  of  1937  provides  that  rent 
adjustments  shall  not  result  in  a 
material  difference  between  rents  for 


assisted  and  comparable  unassisted 
units.  Comparability'  studies  will  be 
performed  to  enforce  this  requirement. 

Form  Number  None. 

Respondents:  State  or  Local 
Governments.  Businesses  or  Other  For- 


Profit,  Federal  Agencies  or  Employees, 
and  Non-Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Nurntjer  of 
respondents 


Frequency  ot 
response 


Hours  per 
response 


Burden 
hours 


Infomiatjon  collection.. 


498 


6.63 


3,305 


Total  Estimated  Burden  Hours:  3,305. 

Status:  New. 

Contact:  Michelle  McLaurin.  HUD, 
(202)  708-3944,  Jennifer  Main,  OMB, 
(202)  395-6880. 

Dated;  April  2,  1992. 
'FR  Doc.  92-8317  Filed  4-9-92:  8:45  am| 

BILLING  CODE  4310-01-M 


Office  of  the  Assistar^;  Secreta'y  'or 
Community  Planr'-ig  a-^d 
Development 

[Docket  Nc    N-92-'9""    PS-?'-*:  4-N-731 

Federal  Property  Su-tao'e  as  f'ac;-i!;es 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary-  for  Community  Planning  and 

Developmeot,  HLTD. 
ACTiON  \otice. 

SUMMARY;  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
c  :mes  N.  Forsberg,  room  7262, 

Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington,  DC  20410:  telephone  (202) 
708-4300;  TDD  number  of  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 
SUPPLEMEi^TaRY  INFORMATION:  In 
^„.,.'-;..:.,-  A;th  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  notice  to  identify  Federal 
buildings  and  other  real  property  that 
HUD  has  reviewed  for  suitability  for  use 
to  assist  the  homeless.  The  properties 
were  reviewed  using  information 
provided  to  HUD  by  Federal 
landholding  agencies  regarding 
unutilized  and  underutilized  buildings 


and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12. 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration.  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS. 
addressed  to  Judy  Breitman.  Division  of 
Health  Facilities  Planning.  U.S.  Public 
Health  Service,  HHS.  room  17A-10.  5600 
Fishers  Lane,  Rockville,  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  56  FR  23789  (May  24. 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 


GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  notice 
showing  it  as  eithersuitable/available 
or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions  or 
write  a  letter  to  James  N.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 
notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
notice  (i.e..  acreage,  floor  plan,  existing 
sanitary  facilities  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
address:  U.S.  Army:  Robert  Conte,  Dept. 
of  Army,  Militarj'  Facilities.  DAEN- 
ZCI-P:  rm.  1E671.  Pentagon. 
Washington.  DC  20310-2600:  (703)  693- 
4583;  Corps  of  Engineers:  Bob 
Swieconek,  Headquarters,  Army  Corps 
of  Engineers,  attn:  CERE-MM,  room 
4224,  20  Massachusetts  Ave.  NW., 
Washington,  DC  20314-1000:  (202)  272- 
1750;  GSA:  Ronald  Rice,  Federal 
Property  Resources  Services,  GSA,  18th 
and  F  Streets  NW  ,  Washington,  DC 
20405;  (202)  501-0067;  (These  are  not 
toll-free  numbers). 
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Dated:  April  3.  1992. 

Paul  Roitman  Bardack, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TtTLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM— FEDERAL  REGISTER  REPORT 
FOR  04/10/92 

Suitable /Available  Propeitie* 

Buildings  (by  State) 

Distnct  Of  Columbia 

Bldg,  81.  Fori  McNair 
Washington  DC  2031&-5050 

Landholding  Agency  Army 
Property  Number:  2192102^2 
Status:  Unutilized 

Comment:  2460  sq.  ft.,  storage  shed,  open  on 
one  side,  off-site  use  only. 

Kansas 

Bldg,  T-1351,  Fori  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 

Landholdmg  .Agency  .Army 

Property  Number  21921 02S4 

Status:  Unutilized 

Comment:  4862  sq  ft.,  2  story  wood  frame, 

most  recent  use — barraci^s  needs  rehab, 

presence  of  asbestos. 
Bldg  T-1363.  Fort  Riley 
Ff.  Riiey  Co:  Geary  KS  66442- 
Landholding  Agency  Army 
Property  Number  219210285 
Status:  Unutilized 
Comment:  1190  sq.  ft..  1  story  wood  frame, 

most  recent  use — admin,,  needs  rehdh 

presence  of  asbestos 
Bldg,  T-2153,  Fort  Riley 
Ft  Riley  Co:  Geary  KS" 66442- 
Landholding  Agency:  Army 
Property  Number  219210286 
Status,  Unutilized 
Comment:  4626  sq.  ft  ,  2  story  wood  frame. 

most  recent  use — barracks  needs  rehab, 

presence  of  asbestos 

Bldg  1-2336,  Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 

Landholding  Agency:  Array 

Property  Number:  219210287 

Status:  Unutilized 

Comment:  2345  sq.  ft,,  1  story  wood  frame. 

most  recent  use — admm  ,  needs  rehab, 
presence  of  asbestos. 
Kentucky 

Bldg.  5001.  Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Landhoiding  .Agency  .•\rmy 

Property  Number  219210298 

Status:  Unutilized 

Comm-ent:  Te-Q  sq   ft    2  atory    presence  df 
asbestos,  needs  rehab  most  recent  use — 
bachelor's  officers  quarters,  off-site  u»e 
only 

Bldg,  5002,  Fort  Knox 

Ft,  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number  21921029S 

Status:  Unutilized 

Comment:  7670  sq  ft  ,  2  story   needs  rehab, 
presence  of  asbestos,  most  recent  use — 
bachelor  s  officers  qu.'jrlers,  off-eiie  use 
only, 

Bldg,  5003,  Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 


pre8<?TiM  of 
lassroom, 


Landholding  Agency  Army 

Property  Number  Tl^mOJOO 

Status:  Unutilized 

Comment:  2996  sq   ft  ,  1  story    neede  rf  hah 

presence  of  asbestos,  most  rereni  ubp  — 

gtoraj?e,  off-site  use  only 
Bldg  5004,  Fort  Knox 
Ft  Knox  Co  Hardin  KY  40121- 
Landholding  .Agency  Army 
Property  Number:  219210301 
Status:  Unutilized 
Comment  ""d'O  sq  ft.,  2  story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

bachelors  officers  quarters  off-8:*e  use 

only 

Bldg,  2706,  Fort  Knox 

Ft  Knox  Co-  Hardin  KY  40121- 

l.andhoiding  Agency  Army 

Property  Number:  219210302 

Status  Unutilized 

Comment,  4"20  sq  ft.,  2  story,  mo«t  recent 

use — storage /admin,  off-site  use  only. 
Bldg  2718,  Fort  Knox 
Ft,  Knox  Co:  Hardin  KY  441121  - 
Landholding  Agency  ,Arm> 
Property  Number  21921030.1 
Status:  Unutilized 
Comment  4720  sq   ft,,  2  story 

astiestos,  most  recent  :jse- 

admin,  off-site  use  only 
Bldg  2839,  Fort  Knox 
F'   Knox  Co   Hardin  KY  40121- 
Landhoiding  ,Agency  Armj 
Property  Number  21921034M 
Status  Underutilized 
Comment,  1800  sq   ft..  1  story    tntermiHerfll^ 

used,  most  recent  use — storage/offlc^,  off 

site  use  only 
Bldg,  2843,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121 
Landholding  .Agency:  Army 
Property  Number  219210305 
Status  L'nutilized 
Comment:  1450  sq  ft.,  1  story   needs  rriub, 

most  recent  use — storage,  off-site  use  only. 
Bldg,  2845,  Fort  Knox 
Ft,  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
FVoperty  Number:  219210306 
Status:  Unutilized 
Comment  1144  SQ  ft    1  Btory  needs  rehab. 

most  recent  use — storage,  off-site  use  only. 
Bldg,  2918,  Fort  Knox 
Ft,  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  21921 03*'r7 
Status   Unutilized 
Commient,  1600  sq.  ft,,  1  story,  presence  of 

asbestos,  miost  recent  use— adiniii./storage, 

off  site  use  only 
Bldg  4065,  Fort  Knox 
Ft   Knox  Co  Hardin  KY  40121- 
Landholding  ,Agency:  Army 
Property  Number  219210308 
Status:  Unutilized 
Commer!   6H64  sq   ft,   1  Btor%    ^lpea^  rehab, 

iT.ost  recent  use — offices  i  iHSsroom/ 

storage,  off-site  use  only, 
Bldg  4066,  Fort  Knox 
Ft,  Knox  Co  Hardin  KY  40121- 
Landholding  Agency  Army 
Property  Number'  2192i030() 
Status.  Unutilized 


Comment  2250  sq 
most  recen;  ..;j.e- 
tjsp  only. 


ft    1  story 

-slurajit-   '„, 


ne*d« 

ffii:<-(, 


••eti«b. 
,•;  ».ie 


Bldg.  T2132 
Fort  Leonnrd  Wood 

Ft  Leonan,;  VS^tHw-^  f ,.:,   'ih,,^nt:  M'  r  «tM'  ■   'OOO 
Landholding  :\u>r-ni-v   '\r-iv.\ 
Property  Nun n:tT  219:10243 
Status:  Underutilized 
Comment:  1296  sq  ft,,  1  story   ;Kf  sence  of 
ast"»e^tns   nff  fei!f:,  ,i«i»-  nn!y. 

Bldg.  23t>6 

Fort  Leonard  Wood 

F'  I.cjnard  WoodCo:  PulftsV'' MO  RM-'.  yn 

I  .A  p  d  b  o  Iding  Agency:  A  m-  \ 

Property  Number  r:a;^n  I.  *4 

Status:  Underufilizei: 

Comment:  1676  sq,  ft..  1  story,  presence  of 

asbestos,  off-site  use  only. 
Bldg.  2127 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  05473-5000 
Landholding  Agency:  Army 
Property  Number  219210245 
Status:  Underutilized 
Comment:  2895  sq.  ft.,  1  slory.  pretence  of 

asbestos,  off-site  use  only. 

Bldg.  2118 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  6547S-5000 

Landholding  Agency:  Army 

Property  Number  219210246 

Status:  Underutilized 

Comment:  2895  sq.  ft..  1  story,  presence  of 

asbestos,  off-site  use  only. 
Bldg.  2138 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-^5000 
Landholding  Agency:  Army 
Property  Number  219210247 
Status:  Underutilized 
Comment:  2284  sq.  ft.,  1  story,  presence  of 

asbestos,  off-site  use  only. 
Bldg.  PBOl 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Number  219210248 
Status:  Underutilized 
Comment:  4194  sq.  ft.,  1  story,  presence  of 

asbestos,  off-site  use  only. 

Bldg.  T1910 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number  219210249 

Status:  Underutilized 

Comment:  2740  sq.  ft..  1  story,  presence  of 
asbestos,  o^-site  use  only. 

Bldg.  T2115 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number  219210250 

Status:  Underutilized 

Comment:  4720  sq.  ft..  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off- 
site  use  only. 

B!dg.  T211fl 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 
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P-oper'y  Namber:  219210251 
S'atus  Underutiiized 

Commen'  4'2fi  ^q  ft.,  2  story,  most  recent 
use — barracus  p-esence  of  asbestos,  ofT- 

s''e  use  oniv 

B:c!g  1211' 

F:j''  U?ona.-d  Wood  ~ 

F-  Leonard  Wood  Co:  Pulaski  MO  66473-5000 

Lcird.hold'ns  ,\gency:  Army 

P-opert>  Nu-Tiber  219210252 

S'atus;  Underutilized 

Comment:  4720  sq.  ft.  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off- 
site  use  only. 

Bldg.t2119 

F  :irt  Leonard  Wood 

Fv  Leonard  Wood  Co:  Pulaski  MO  65473-5000 

I^ndholding  Agency:  Army 

Property  Number:  219210253 

Status:  Underutilized 

Comment:  4720  sq.  ft.,  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off- 
site  use  only. 

3idg.  T2122 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473-5000 

Lar.dholding  Agency:  Army 

fYoperty  Number  219210254 

S'atus:  Underutilized 

Comment:  4720  sq.  ft.,  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off- 
site  use  only. 

Bldg.  T2123  I 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number  219210255 

Status:  Underutilized 

Comment:  4720  sq.  ft..  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off- 
site  use  only. 

Bldg.  T2124 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number  219210256 

Status:  Underutilized 

Comment:  4720  sq.  ft.  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off- 
site  use  only. 

Bldg.  T212S  ' 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  PuJaski  MO  65473-5000 

Landholding  Agency:  Army 

Prxjperty  Number  219210257 

Status;  Underutilized 

Comment;  4720  sq.  ft..  2  story,  most  recent 
use — Ijarracks,  presence  of  asbestos,  off- 
site  use  only.  , 

Bldg.  T2130  ' 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co.  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number  21921025B 

Status;  Underutilized 

Comment:  4720  sq.  ft,  2  8tor>,  most  recent 
use — barracks,  presence  of  asbestos,  off- 
site  use  only.  i 

Bldg.  T2131 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co;  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number:  219210259 

Status  Undenjtilized 


Comment  4720  »q.  ft..  2  story,  most  recen' 
use — barracks,  presence  of  asbestos,  off - 
site  use  only. 

Bldg.  T2134 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number  219210260 

Status:  Underutilized 

Comment:  4720  sq.  ft..  2  story,  most  recent 
use — barracks,  presence  of  asl>estos.  off- 
site  use  only. 

Bldg.  T2176 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number  219210261 

Status:  Underutilized 

Comment:  4720  sq.  ft..  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off- 
site  use  only. 

Bldg.  T1477 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number  219210282 

Status:  Underutilized 

Comment:  2360  sq.  ft.,  1  story,  presence  of 
asbestos,  off-site  use  only. 

Bldg.  T1486 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number  219210263 

Status:  Underutilized 

Comment:  4720  sq.  ft.  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off- 
site  use  only. 

Bldg.  T1948 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number  219210264 

Status:  Underutilized 

Comment:  1500  sq.  ft.,  1  story,  presence  of 
asbestos,  off-site  use  only. 

Bldg  T1830 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Numb«-:  219210285 

Status:  Underutilized 

Comment:  17,628  sq.  ft..  1  story,  presence  of 
asbestos,  off-site  use  only. 

Bldg.  T2128 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number  219210286 

Status:  Underutilized 

Comment:  3663  sq.  ft..  1  story,  recreation 
bldg..  presence  of  asbestos,  off-site  use 
only. 

Bldg.  T1370 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number  219210278 

Status:  Underutilized 

Comment:  1296  sq.  ft.,  1  story,  presence  of 

asbestos,  off-site  use  only. 
Bldg.  71483 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 


Landholding  Agency;  Army 

Propertv  Number  219210288 

Status  L'nderutihzed 

Comment  1296  sq.  ft..  1  story   presence  of 
asbestos,  cff-site  use  only 

Bldg  T1909 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co  Pulaski  MO  65473-5000 

Liiridhold-nfi  .A.gency  Army 

fv  ,p„.,^  Num.ber  219:i02fiP 

S'H';.;s   I 'nderutilized 

Cu.T..^le^,;,  4720  sq.  ft..  2  stcr>.  most  recent 
use — barracks,  presence  of  asbestos,  off- 
site  use  only. 

Bldg.  T2174 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co  Pulaski  .MO  654~3-5000 

Landholding  .Agency;  ,Anny 

Property  Nuir.ber  219210270 

Status;  Underutilized 

Comment:  4720  sq.  ft.,  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off- 
site  use  only. 

Bldg.  T2180 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co  PuJaski  MO  65473-5000 

Landholding  Agency;  Army 

Property  Number  219210271 

Status:  Underutilized 

Comment:  4720  sq.  ft..  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off- 
site  use  only 

Bldg.  T2194 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65473-5000 

Landholding  .Agency;  .Army 

Property  Number:  219210272 

Status:  Underutilized 

Comment:  4720  sq  ft    2  story,  most  recent 
use — barracks,  presence  of  asbestos  off- 
site  use  only. 

Bldg.  T2175 

Fort  Leonard  W  ood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 

Landholding  Agenc\';  Army 

Property  Number;  219210273 

Status:  Underutilized 

Comment:  A~ZG  sq  ft    2  story,  presence  of 
asbestos,  off  si'e  use  on!% 

Bldg.  T2354 
Fort  Leonard  W  ood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Number  2192102"4 
Status:  Underutilized 
Comment:  4720  sq.  ft..  2  story,  presence  of 
asbestos,  off-site  use  only. 

Bldg.  T3054 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65473-5000 

Landholding  Agency;  Army 

Property  Number  219210275 

Status:  Underutilized 

Comment:  5310  sq.  ft..  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off- 
site  use  only. 

Bldg.  T305S 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co;  Pulaski  MO  65473.-5000 

Landholding  .Agency  .Army 

Property  Number;  2192102''6 

Status,  Underutilized 
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Comment:  5310  sq.  ft.,  2  story,  most  recent 

use — barracks  presence  of  asbestos  off 

site  use  only 
BldR  421 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co-  FHjlaski  MO  85473-5000 
Landhoidrng  .Agency  Army 
Property  Number  2192102"7 
Status  Unutilized 
C^omment;  2  story,  needs  repair  most  recent 

use — office,  presence  of  asbestos,  off-site 

use  only. 

Nebraska 

Bids.  RCr-l 

Comhusker  Arri^v  Ammunition  Plant 

Old  Posfasn  Hwy 

C.rand  Island  Co;  Hall  NE  68803-- 

Landhoiding  Agency  Army 

P-operty  Number  219210292 

Status  Unutilized 

Comment;  1080  sq.  ft  .  1  story  jjanige,  possible 

asbestos,  secured  area  with  ajterr.nte 

access. 
Bldg,  RG-2 

Comhusker  Army  Ammunition  Plant 
Old  Potash  Hwy 
Grand  island  Co  Hall  NE  68803- 
Landholding  Agency  .Amn 
l"*roperty  Number  219210293 
Status;  LInutilized 
C'imment;  576  sq.  ft..  1  story  garage,  secured 

area  with  aiterr.afe  access 
Bldg.  RG-3 

Corrihasker  Army  Ammunition  Plant 
C'ld  Potash  Hwy 
Grand  Island  Co  Hall  NE  68803. 
Laridholding  Agency  A.Tny 
Property  Number;  219210294 
Status  Unutilized 
Clomment;  936  sq.  ft  .  1  story  garage  possible 

asbestos,  secured  area  with  alternate 

access. 
B'dg,  RG-4 

Comhusker  Army  Ammunition  Plant 
Old  Potash  Hwy" 
Grand  Island  Co;  Hall  NE  6880.3- 
l.andh'vJding  Agency  Army 
Property  Number  219210295 
Status:  I'nuUiized 
Comment   ]r>40  sq  ft  .  1  story  garage,  possibit: 

asbestos,  secured  area  with  alternate 

access 
Bldg.  RG-5 

Comhusker  Army  Ammunition  Plant 
Old  Potash  Hv%-y 

Grand  Island  Co;  Hall  NE  68803- 
Landholding  Agency:  Army 
Property  Number;  219210296 
Status:  Unutilized 
Comment  490  sq.  ft..  1  story  garage,  possible 

asbestos,  secured  area  with  alternate 

access. 
Bldg.  RG-« 

Cornhubker  Arnv.  Ammunition  Plant 
Old  Potash  Hwy" 
Grand  island  Co:  Hall  NE  68803- 
l.andholding  Agency  Army 
Property  Number  2)9210297 
Status;  Unutilized 
Comm.ent;  510  sq.  ft  .  1  story  garage  possible 

asbestos,  secu'-ed  area  VMth  alterriHtp 

access. 

New  Jersey 

Bldg.  5316,  Fori  Dix 


S:-;.  der  A\  pn.ie 

V<   D\\  Co  Burlington  M  <)Sh40- 

LdP.ihoiding  Agency  .Arrv» 

i'^operly  Number:  219210280 

SiMtufi  Unutilized 

!^;n.":rnt  700  sq  ft.,  1  story  cinder  block 

■^tr.ji  ture.  wmdowless. 
Bldg  9111,  Evans  Area 
Fort  .Monmouth 
Watson  Asenuf 
Wall  Co:  Monmouth  \]  07719- 
Landholdmg  Agenc\   .Army 
PrrP'tv  Number:  219210288 
S'nt„s  Unutilized 
Ci  nirriPH!  1126  sq,  ft.,  1  story,  needs  major 

;»'r'airs,  possible  asbestos. 

Evas  9113  F\  ans  A'ps 

f  i>'t  Mo"mou'h 

v\  a  I  son  Avenue 

'v\ail  Co-  Monmouth  Nl  07719- 

L^indholding  Agency  Army 

Property  Number;  219210289 

Status;  Unutilized 

Comment;  2000  sq.  ft.,  1  story,  needs  major 

repai.'-s.  possible  asbestos. 
Htilii  9126.  Evar.s  A.Ta 
Fi  r'  Monmouth 
Watson  Avenue 
Wall  Co  Monmouth  N)  07719- 
Landholding  Agency:  Army 
Property  Number  219210290 
Status.  Unutilized 
Comment  384  sq  ft .  1  story,  needs  major 

repairs,  possible  asbestos. 
Bldg  2534,  Charles  W^ood  Area 
Fort  Monmouth 
Tmton  Falls  Co  Monmouth  Nj 
Landholdmg  Agency;  Army 
f^  <perty  Number  219210291 
Status  Unutilized 
(l^omment  5307  sq.  ft.,  2  story,  most  recent 

use — storage,  needs  r^hab,  possible 

asbestos, 

Texas 

Bldg.  2208.  Fort  Hood 
Headquarters  Avenue 
Ft.  Hood  Co;  Coryell  TX  "6544- 
Landholding  Agency  Army 
Property  .Number  219210283 
Status:  Unutilized 

Comment  4779  sq  ft.,  2  story  wood  structure, 
needs  rehab  most  recent  use — photo  lab. 

Virginia 

Bldg  586.  Open  Mess 

Fort  Story 

Atlantic  Avenue 

Ft.  Story  Co;  Princess  Ann  VA  23459-5000 

Landholding  Agency:  Army 

Property  Niunber:  219210281 

Status:  Unutilized 

Comment  15,919  sq.  ft.,  2  story  wood 

structure,  needs  repair,  possible  asbestos, 

most  recent  use — NCO  Club. 

Wisconsin 

Bldg  2112,  Fori  .McCoy 

U  S  Highway  21 

Ft  McCoy  Co  Monroe  Wl  ,546.Vh- 

L^ndholdmg  .Agency   Arrri> 

Property  Number  219210310 

Status   S-'nderjtihzed 

{.nmment  .582  sq  ft  .  1  story,  most  recent 

use — ice  house,  needs  repair. 
Bida  212,  Fort  McCoy 


U.S.  Highway  21 

Ft.  McCoy  Co;  Monroe  Wl  54656- 

Landholding  Agency:  Army 

Property  Number  219210311 

Status;  Underutilized 

Conunent:  5310  »q.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  213,  Fort  McCoy 

U.S.  Highway  21 

Ft.  McCoy  Cot  Monroe  Wl  54656- 

Landholding  Agency;  Army 

Property  Number:  219210312 

Status:  Underutilized 

Comment:  5310  sq.  ft.,  2  story,  possible       ^ 
asbestos,  needs  repair,  selected  periods, 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  214,  Fort  McCoy 

U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  Wl  54656- 

Landholding  Agency;  Army 

Property  Number  219210313 

Status;  Underutilized 

Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  mihtary/training  exercises, 
most  recent  use — housing. 

Bldg.  218  Fort  McCoy 

U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  Wl  54656- 

Landholding  Agency:  Army 

Property  Number:  219210314 

Status:  Underutilized 

Comment;  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  219  Fort  McCoy 

U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  Wl  54656- 

Landholding  Agency:  Army 

Property  Number  219210315 

Status:  Underutilized 

Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  220,  Fort  McCoy 

U.S.  Highway  21 

Ft.  McCoy  Co;  Monroe  Wl  54656- 

Landholding  Agency:  Army 

Property  Number  219210316 

Status;  Underutilized 

Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  223.  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  Wl  54656- 

Landholding  Agency:  Army 

Property  Number  219210317 

Status:  Underutilized 

Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  penods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  224.  Fort  McCoy 

U.S.  Highway  21 

Ft.  McCoy  Co;  Monroe  Wl  54656- 

Landholding  Agency:  Array 

Property  Number  219210318 
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Status:  Underutilized 

Comment:  5310  sq.  ft^  2  story,  possibie 
asbestos,  needs  repair,  selected  periods 
reser-ved  for  military/training  exerciaM. 
most  recent  use — housing. 

Bldg.  225.  Port  MtrCov 

U.S.  Hii?hw.iv  :: 

Ft  McCoy  Co.  .>»tor„-oe  VVl  54656- 

Landholding  Agency:  Anny 

Property  Number:  219210319 

Status;  Underu'iilized 

Comment:  5310  aq.  ft_  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bids  228,  Fort  McCoy 

U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210320 

Status;  Underutilized 

Comment:  5310  sq.  ft.  2  storj-,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises. 
most  recent  use — housing. 

Bldg.  229,  Fort  McCoy 

US.  Highway  21 

Ft.  McCoy  Co;  Monroe  Wl  54656- 

Landholijing  Agency:  Army 

Property  Number:  219210321 

Status:  Underutilized 

Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  230.  Fort  McCoy 

U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  Wl  54656- 

Landholdmg  Agency:  Anny 

Property  Number  219210322 

Status:  Underutilized 

Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/ training  exercises, 
most  recent  use — housing. 

Bldg  231.  Fort  McCoy 

U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number:  219210323 

Status:  Underutilized 

Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises. 
most  recent  use — housing. 

Bldg.  312.  Fort  McCoy 

US.  Highway 21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army  , 

Property  Number:  219210324  I 

Status;  Underutilized 

Comment:  5310  sq.  ft..  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  militar>7t^a!ni.^g  exercises, 
most  recent  use — hoasing. 

Bldg.  313,  Fort  McCoy 

U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210325 

Status:  Underutilized 

Comment:  5310  sq.  ft.,  2  stor>',  possible 
asbestos,  needs  repair,  selected  periods 
leserved  for  military/training  exercises, 
most  recent  use — housing. 


Bldg.  314.  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co;  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210326 

Status:  Underutilized 

Comment:  5310  sq.  ft..  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  318,  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  5«56- 

Landholding  Agency:  Army 

Property  Number  219210327 

Status:  Underutilized 

Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — bousing. 

Bldg.  319.  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

LandhoicKng  Agency:  Army 

Property  Number  219210328 

Status:  Underutilized 

Comment:  5310  sq.  ft..  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military /training  exercises, 
most  recent  use — bousing. 

Bldg.  320.  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210329 

Status:  Underutilized 

Comment;  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  jjeriods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  402.  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210330 

Status:  Underutilized 

Comment:  5310  sq.  ft.  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use— rhousing. 

Bldg.  403.  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  flirmy 

Property  Number:  219210331 

Status:  Underutilized 

Comment:  5310  sq.  ft..  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  404.  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co;  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210332 

Status:  Underutilized 

Comment:  5310  sq.  ft.,  2  story,  possibie 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  407.  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210333 


Status:  Underutilized 

Comment:  5310  sq.  ft..  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing 

Bldg.  408,  Fori  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210334 

Status:  Underutilized 

Comment:  5310  sq.  ft..  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  409,  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co;  Monroe  WI  54656- 

Landholding  Agency;  Army 

Property  Number:  219210335 

Status:  Underutilized 

Comment:  5310  sq.  ft.  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  410.  Fort  McCoy 

US  Highway  21 

Ft  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210336 

Status:  Underutilized 

Comment:  5310  sq.  ft..  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  412,  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co;  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210337 

Status:  Underutilized 

Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  413,  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co;  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number:  219210338 

Status;  Underutilized 

Comment:  5310  sq.  ft.  2  story,  possible 

-asbestos,  needs  repair,  selected  periods 

reserved  for  military/training  exercises, 

most  recent  use — housing. 
Bldg.  414.  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219210339 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 

asbestos,  needs  repair,  selected  periods 

reserved  for  military/training  exercises. 

most  recent  use — housing. 
Bldg.  418,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219210340 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 

asbestos,  needs  repair,  selected  periods 
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reserved  for  m;l,tar\/ training  exercises, 

most  recent  use — housing. 
Eldg.  419.  Fort  McCoy 
US  Highway  2! 

Ft.  McCoy  Co,  .Monroe  VVl  5465&- 
Landholdmg  .Agency:  Army 
Property  Number:  2192103JI1 
Status;  Undenitih:ed 
Comment:  5310  sq.  ft.,  2  story,  possible 

asbestos,  needs  repair,  selected  periods 

reserved  for  military /training  exercises, 

most  recent  use — housing. 
Bldg.  420.  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219210342 
Status:  Underutilized 
Comment;  5310  sq.  ft.,  2  story,  possible 

asbestos,  needs  repair,  selected  periods 

reserved  for  military/training  exercises, 

most  recent  use — housing. 
Bldg.  423.  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  Wl  54656- 
Landholding  Agency:  Army 
Property  Number  219210343 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 

asbestos,  needs  repair,  selected  periods 

reserved  for  military/training  exercises, 

most  recent  use — housing. 
Bldg.  424,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219219344 
Status:  Underutilized 
Comment:  5310  sq.  ft..  2  story,  possible 

asbestos,  needs  repair,  selected  periods 

reserved  for  military/training  exercises, 

most  recent  use — housing. 
Bldg.  425.  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  Wl  54656- 
Landholding  Agency:  Army 
Property  Number:  219210345 
Status:  Underutilized 
Comment:  5310  sq.  ft..  2  story,  possible 

asbestos,  needs  repair,  selected  periods 

resened  for  military/training  exercises, 

most  recent  use — housing. 
Bldg.  428,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219219346 
Status:  Underutilized 
Comment:  5310  sq.  ft..  2  story,  possible 

asbestos,  needs  repair,  selected  periods 

reserved  for  military/training  exercises, 

most  recent  use — housing. 
Bldg.  429,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219210347 
Status:  Underjtilized 
Comment:  5310  sq.  ft.,  2  story,  possible 

asbestos,  needs  repair,  selected  periods 

reserv  ed  for  military/training  exercises, 

most  recent  use — housing. 
Bldg.  440.  Fort  McCoy 
US  Highway  21 


Ft.  McCoy  Co:  Monroe  VVl  546  jd- 

Landholding  Agency:  Army 

Property  Number  219210348 

Status:  Underutilized 

Comment:  5310  sq.  ft..  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  441.  Fori  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number.  219210349 

Status:  Underutilized 

Comment:  5310  sq.  ft..  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  442.  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number.  219210350 

Status:  Underutilized 

Comment:  5310  sq.  ft..  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  mihtary/training  exercises, 
most  recent  use — housing. 

Bldg.  216.  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholdiing  Agency:  Army 

Property  Number  219210351 

Status:  Underutilized 

Comment:  2950  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  hall. 

Bldg.  217,  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210352 

Status:  Underutilized 

Comment:  2950  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  hall. 

Bldg.  226,  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210353 

Status:  Underutilized 

Comment:  2950  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  hall. 

Bldg.  227,  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number:  219210354 

Status:  Underutilized 

Comment:  2950  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  hall. 

Bldg.  316.  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210355 

Status:  Underutilized 


Comment:  2950  sq.  ft..  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  hall. 

Bldg.  317,  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  Wl  5465&- 

Landholding  Agency:  Army 

Property  Number  219210356 

Status:  Underutilized 

Comment:  2950  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  hall. 

Bldg.  405,  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210357 

Status:  Underutilized 

Comment:  2950  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  mihtary/training  exercises, 
most  recent  use — mess  ball. 

Bldg.  406.  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  Wl  54656- 

LandhoWing  Agency:  Army 

Property  Number  219210358 

Status:  Underutilized 

Comment:  2950  sq.  fl..  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  hall. 

Bldg.  416,  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210359 

Status:  Underutilized 

Comment:  2950  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  miliUry/training  exercises, 
most  recent  use — mess  hall. 

Bldg.  417.  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  Wl  54656- 

Landholding  Agency:  Army 

Property  Number  219210360 

Status:  Underutilized 

Comment:  2950  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  hall. 

Bldg.  426.  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  5465&- 

Landholding  Agency:  Army 

Property  Number  219210361 

Status:  Underutilized 

Comment:  2350  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  hall. 

Bldg.  427.  Fort  McCoy 

U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210362 

Status:  Underutilized 

Comment:  2350  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  hall. 
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Ft.  McCoy  Co.  Muiwoe  A ;  iAoJo- 

Landholding  Agency:  Army 

Property  Number  219210363 

Status:  Underutilized 

Comment:  2500  sq.  ft.  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  hall. 

Bldg.  439.  Fort  McCoy 

US  Highway  21 

Ft  McCoy  Co;  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210364  | 

Status:  Underutilized 

Comment;  2350  sq.  ft,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  hall. 

Bldg.  221.  Fort  McCoy 

U.S.  Highway  21 

Ft.  McCoy  Co;  Monroe  Wl  54656- 

Landholding  Agency;  Army 

Property  Number  219210365 

Status;  Underutilized 

Comment:  3250  sq.  ft..  2  story,  possible  ' 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use— office/storage. 

Bldg  222.  Fort  McCoy 

U.S.  Highway  Zl 

Ft.  McCoy  Co:  Monroe  WT  54656- 

Landholding  Agency:  Army 

Property  Number:  219210366 

Status;  Underutilized 

Comment;  3250  sq.  ft.  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use— office/storage. 

Bldg.  232,  Fort  McCoy 

U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landhotding  Agency:  Army 

Property  Number  219?10367 

Status;  Underutilized 

Comment:  3250  sq.  ft.  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — office/storage. 

Bldg.  233.  Fort  McCoy 

U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

LandholdSng  Agency:  Army  i 

Property  Number  219210368  ' 

Status;  Underutilized 

Comment  3250  sq.  ft,  2  story,  possible 
asbestos,  needs  repair,  selected  penods 
reser\-ed  for  military/training  exercises, 
most  recent  use — office /storage. 

Bldg.  234.  Fort  McCoy 

U.S.  Highway  21 

Ft  McCoy  Co:  Monroe  WI  54856- 

Landhoisiing  Agency:  Army 

Property  Number  219210389  i 

Status:  Underutilized 

Comment;  2682  sq.  ft.  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
m.ost  recent  use — office /storage. 

Bldg.  240.  Fort  McCoy 

L'  5  Highway  21 

F'  .VkCoy  Co:  Monroe  WI  54656- 

Landhokiing  Agency:  Army 

Property  Number  219210370 


Status:  Undenitiliaed 

Comment:  1750  sq.  ft.  1  story,  possible 
asbestos,  needs  repetr.  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — office. 

Bldg.  321.  Fort  McCoy 

U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency;  Army 

Property  Number  219210371 

Status:  Underutilized 

Comment:  3250  sq.  ft.  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — office/storage. 

Bldg.  333.  Fort  McCoy 

U.S  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency;  Army 

Property  Number  219210372 

Status:  Underutilized 

Comment:  3250  sq,  ft,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — office /storage. 

Bldg.  401.  Fort  McCoy 

U.S.  Highway  21 

Ft  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210373 

Status:  Underutilized 

Comment:  3250  sq.  ft.  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — ofGce/ storage. 

Bldg.  411,  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co;  Monroe.  WI  54856- 

Landholding  Agency:  Army 

Property  Number  219210374 

Status:  Underutilized 

Comment  3250  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — office/storage. 

Bldg.  421,  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe,  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210375 

Status;  Underutilized 

Comment:  3250  sq.  ft,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — office/storage. 

Bldg.  422.  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe,  WI  54636- 

Landholding  Agency:  Army 

Property  Number  219210376 

Status:  Underutilized 

Comment:  2750  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — office /storage, 

Bldg.  432.  Fort  McCoy 

US  Highway  21 

Ft  McCoy  Co:  Monroe.  WI  54856- 

Landholding  Agency:  Army 

Property  Number  219210377 

Status:  Underutilized 

Comment  2750  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair  selected  periods 
reserved  for  military/training  exennses, 
most  recent  use — office /storage. 


Bldg.  433.  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe.  WI  .5465S- 

Landholding  Agency;  Army 

Property  Number:  2192in3~8 

Status:  Underutilized 

Comment;  3250  sq.  ft..  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  mtlitary/training  exercises, 
most  recent  use— office/storage. 

Bldg.  434,  Fort  McCoy 

US  Highway  21 

Ft,  McCoy  Co:  Monroe,  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210379 

Status:  Underutilized 

Comment;  2682  sq.  ft,,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — office/storage, 

Bldg.  443,  Fort  McCoy 

US  Highway  21 

Ft,  McCoy  Co:  Monroe,  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210380 

Status:  Underutilized 

Comment:  2750  sq.  ft..  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military /training  exercises, 
most  recent  use — office/storage. 

Bldg.  444,  Fort  McCoy 

US  Highway  21 

Ft.  McCoy  Co:  Monroe,  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210361 

Status:  Underutilized 

Comment:  2682  sq.  ft,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use— office /storage. 

Suitable/Unavailable  Propertieii 
Land  (by  State) 

Oklahoma 
Parcel  No.  54/GSA  No.  6 
Lake  Texoma  Co;  Marshall  OK  73439- 
Location;  Section  17,  3^  miles  north  of  Little 

City.  OK 
Landholding  Agency:  GSA 
Property  Number  54921000r 
Status:  Excess 
Conmient:  5.05  acres,  potential  utilities,  most 

recent  use — low  density  recreation. 
GSA  Number  7-D-OK-0507-H 

Parcel  No.  63/GSA  No,  8 

Lake  Texoma  Co;  Marshail  UK  73439- 

Location:  Section  19,  3^  miles  southwest  of 

Cumberland.  OK 
Landholding  Agency:  GSA 
Property  Number  54921000a 
Status:  Excess 
Comment:  40,32  acres,  potential  utilities,  most 

recent  use — low  density  recreation. 
GSA  Number  7-D-OK-0.iO-'H 

Parcel  No,  66/GSA  No.  9 

Lake  Texoma  Co:  Marshall  OK  73439- 

Location:  Sections  12  and  13,  2  4  miles 

southwest  of  Cumberland,  OK 
Landholding  Agency  GSA 
Property  Number:  549210009 
Status:  Excess 
Comment:  14.05  acres,  jxitential  ulihties,  musi 

recent  use — low  density  recreatior/naturnJ 

gas  well  and  pipelines. 
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GSA  Number:  7-D-OK-0507  H 

Parcel  No.  rs/GSA  No.  11 

Lake  Texoma  Co:  Marshall  OK  73439- 

Location  Sei  t;on  2-1  1  mile  east  of  McBnde. 

OK 
Landholdmg  Agency  GSA 
Property  Number  M9210010 
Statu.9:  Excess 
Comment:  30.28  acres,  potential  utilities,  most 

recent  use — low  densitv  recreation. 
GSA  Number:  7-D-OK-0507-H 

Parcel  No.  86/GSA  No,  12 

Lake  Texoma  Co  Marshall  OK  73439- 

Location:  Section  1824.  3''?  miles  south  of 

Kinjjston.  OK 
Landholdmg  Agency:  GS.>\ 
Property  Number:  549210011 
Status:  Excess 
Comment:  13  acres,  potential  utilities,  most 

recent  use — low  density  recreation. 
GSA  Number:  7-Il-OK-0.5(r-H 

Parcel  No.  12S/GSA  No.  14 

Lake  Texoma  Co:  Marshall  OK  73439- 

Location:  Section  17 

Landholding  Agency:  GSA 

Property  Number:  5-)9210012 

Status:  Excess 

Comment:  11.24  acres,  potential  utilities,  most 

recent  use — low  density  recreation. 
GSA  Number'  7-D-OK-0507-H 
Parcel  No,  150/GS,A  No.  15 
lake  Texoma  Co:  Marshall  OK  73439- 
Location:  Section  6 
Landholdmg  Agency:  GS,'\ 
Property  Number:  549210013 
Status:  Excess 
Comment:  12,64  acres,  potential  utilities,  most 

recent  use — low  densitv  recreation. 
GSA  Number-  7-D-OK-<l,507-H 

Parcel  No,  1&4/GSA  No,  16 

Lake  Texoma  Co  Love  OK  73441- 

L.)(:ation:  Section  3 

Landholding  Agency:  GSA 

Property  Number:  549210014 

Status:  Excess 

Comment:  40.20  acres,  potential  utilities,  most 

recent  use — low  densitv  recreation, 
GSA  Number:  7-D-OK-0507-H 
Parcel  No.  165/GSA  No.  17 
Lake  Texoma  Co:  Love  OK  73441- 
Lx5cation:  Section  3 
Landholding  Agency:  GSA 
Property  Number:  549210015 
Status:  Elxcess 
Comment:  32.62  acres,  potential  utilities,  most 

recent  use — low  density  recreation. 
GSA  Number:  7-D-OK-0507-H 
Parcel  No.  165/GSA  No.  18 
Lake  Texoma  Co:  Love  OK  73441- 
Location:  Section  10 
Landholding  Agency:  GSA 
Property  Number:  549210016 
Status:  Excess 
Comment:  62.61  acres,  potential  utilities,  most 

recent  use — low  density  recreation. 
GSA  Number  7-D-OK-0507-H 

Suitable/To  Be  E.xcessed 

Land  (by  State) 

Tennessee 

Gates  Casting  Field 

Mississippi  River  and  Tributaries  Project 

Hwy.  22 


TiptonviUf  Co  LaKP  TN  mr^ 

Landholding  Acetir;.    (  np 

Property  Number  31921X110 

Status:  Unutilized 

Comment;  57.0  acres,  remote  area,  subject  to 

periodic  flooding. 
Loading  Site 
Gates  Casting  Field 

Mississippi  River  and  Tributaries  Project 
Tiptonvilie  Co:  Lake  TN  38079- 
Landholding  Agency:  COE 
Property  Number  319210011 
Status;  Unutilized 
Comment:  8.3  acres,  remote  area,  subject  to 

periodic  flooding. 

Unsuitable  Properties 

Buildings  (by  State) 

California 

Naval  Reserve  Cntr—  «  N62117 

3100  Monte  Diablo  Avenue 

Stockton  Co:  San  Joaquin  CA  95203- 

Landholding  Agency:  GSA 

Property  Number  549210021 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone. 

Other 
Comment:  Extensive  deterioration 
GSA  Number  9-N-CA-1305 


Office  ol  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Docket  Nos.  N-92-3385;  FR  3149-N-02, 
and  N-92-3386;  FR  3150-N-021 

Fund  Availability  (NOFA)  for 
Supportive  Housing  for  the  Elderly  (FR 
3149)  and  Supportive  Housing  for 
Persons  With  Disabilities  (FR  3150) 

agency:  Office  of  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner,  HUD, 
ACTION:  Notice  of  extension  of  deadline 
for  applications, 

summary:  This  Notice  announces  that 
the  previously  published  deadline  date 
of  June  3, 1992  for  the  filing  of 
applications  for  participation  in  the 
Supportive  Housing  for  the  Elderly  and 
the  Supportive  Housing  for  Persons  with 
Disabilities  Programs  has  been  extended 
to  June  24. 1992.  The  purpose  of  this 
extension  is  to  afford  extra  time  to 
applicants  to  compensate  for  the 
Department's  own  delays  in  laying  the 
groundwork  for  the  application  process. 
DATES:  The  new  deadline  for 
applications  in  response  to  both  the 
Supportive  Housing  for  the  Elderly  and 
the  Supportive  Housing  for  Persons  with 
Disabilities  funding  announcements, 
published  on  March  6.  1992  at  57  FR  8218 
and  8206,  respectsvelv.  will  be  June  24, 
1992. 


ADDRESSES:  Ajplications  must  be 
delivered  to  the  HUD  Field  Office  for  the 
applicant's  jurisdiction.  A  listing  of  HUD 
Field  Offices,  their  addresses  and 
telephone  numbers  (including  TDD 
telephone  numbers)  was  included  as  an 
appendix  to  each  of  the  Notices  of 
Funding  Availability  (NOFAs)  published 
on  March  6, 1992.  HUD  will  date  and 
time  stamp  incoming  applications  to 
evidence  timely  receipt,  and  upon 
request,  provide  the  applicant  with  an 
acknowledgement  of  receipt. 
Applications  submitted  by  facsimile  are 
not  acceptable. 

FOR  FURTHER  tNFORMATtON  CONTACT: 

The  HUD  1  .L.a  U:!.:.l  :„r  ;:.^  uppiicanfs 
jurisdiction. 

8UPPUEMEMTARY  INFORMATIOM:  NoticeS 

of  Fund  Avaiiatj.uty  i.NOKAs)  for  the 
Supportive  Housing  for  the  Elderly  and 
the  Supportive  Housing  for  Persons  with 
Disabilities  programs  for  FY  1992  were 
published  on  March  6, 1992  (57  FR  8218 
(Elderly)  and  57  FR  8206  (Persons  with 
Disabilities.)  These  NOFAs  each 
aimounced  a  deadline  date  for  receipt  of 
applications  in  the  appropriate  HUD 
Field  Office  of  June  3, 1992. 

Today's  notice  announces  an 
extension  of  the  application  deadline 
date  to  June  24, 1992.  The  deadline  is 
being  extended  because  the  Department 
has  encountered  delays  in  getting  the 
necessary  advertising  funds  to  the  HUD 
Regional  Offices,  so  as  to  permit 
appropriate  advertising  in  the  local 
press,  and  in  getting  instructions  to  the 
HUD  Field  Offices  necessary  for  the 
conduct  of  timely  workshops  with 
prospective  applicants  for  assistance. 

The  extension  of  the  deadline  will 
provide  applicants  with  needed 
additional  time,  while  leaving  the 
Department  with  sufficient  lime  to 
evaluate  incoming  applications  and 
make  selection  announcements  before 
the  end  of  September  1992. 

All  of  the  information  concerning  the 
apphcation  process  published  in  HUD's 
March  6, 1992  documents  remains 
applicable,  and  should  be  consulted  by 
prospective  applicants  for  assistance 
under  these  programs. 

Aalhonty,  12  U.S.C.  1701q;  42  U.S.C 
3535(d). 

Dated:  April  6, 1992. 
Grad>  I  Nurri*, 
Ass/sioiit  i-reneml  Counsel  for  Regulations. 

■rv  n.  .    Q.  ^316  Filed  4-9-92;  8:45  am) 

BILI.IW5  coot  4210-Z7-II 


12316 


Federal  Regisier  /  Vol.  57,  No.  70  !  F-M  iv,  April  10.  1992  /  Notices 


Offices  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

Assistant  Secretary  for  Fair  Housing 
and  Equal  ODPortumty 

[DocKet  No   0-92-985.  FR  325S-D-r:  •■  ] 

Redelegation  of  Auttionty  From 
Assistant  Secretaries  to  Regionai 
Administrators  Under  Section  504  o* 
the  Rehabilitation  Act  of  1973 

agency:  Office  o;  tne  Assistant 

Secretarj'  for  Public  and  Indian  Housing 

and  Office  of  the  Assistant  Secretary  for 

Fair  Housing  and  Equal  Opportunity, 

HUD. 

ACTION:  Notice  of  redelegation  of 

authority. 

SUMMARY:  This  notice  redelegates 
authority  to  grant  time  extensions  to 
Public  Housing  Agencies  and  Indian 
Housing  Authorities  to  complete 
structural  changes,  to  comply  with 
Department  of  Housing  and  Urban 
Development  (HUD)  regulations  at  24 
CFR  8.25{c]  implementing  section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  794  et  seq.]:  the  Act 
prohibits  discrimination  based  on 
handicap  in  programs  and  activities 
receiving  Federal  financial  assistance 
from  HUD.  This  notice  redelegates 
authority  to  grant  extensions  from  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  and  from  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  to  the  HUD  Regional 
Administrators. 
EFFECTIVE  DATE:  A:  "il  6,  1992 
FOR  FURTHER  INFORMATION  CONTACT 

William  C.  Thorson,  Director, 
Maintenance  and  Supply  Division. 
Office  of  Construction,  Rehabilitation 
and  Management,  Office  of  Public  and 
Indian  Housing,  telephone  (202]  708- 
4703.  or  Robert  L.  Walker,  Director, 
HUD  Program  Investigations,  Office  of 
Investigations,  Office  of  Fair  Housing 
and  Equal  Opportunity,  telephone  (202) 
708-0404,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW., 
Washington,  DC  20410.  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  HUD 

reguldiions  at  24  CFR  8.^5ilj  require 
each  Public  Housing  Agency  (PHA)  and 
Indian  Housing  Authority  (IHA)  to 
assess  the  need  for  accessible  dwelling 
units  within  its  jurisdictional  area.  If  the 
assessment  shows  no  need  for 
additional  accessible  units,  the  PHA  or 
IHA  is  not  required  to  initiate  action  to 
alter  existing  housing  facilities.  Where 
the  assessment  demonstrates  a  need  for 
more  accessible  units,  the  PHA  or  IHA 
must  develop  a  transition  plan  to 


achieve  the  necessary  structural 
changes.  The  PHA  or  IHA  must 
complete  needed  structural  changes  not 
later  than  July  11. 1992. 

Section  8.25(c)  also  provides  for  two 
extensions  of  the  1992  deadline.  The 
Assistant  Secretaries  for  Public  and 
Indian  Housing  and  Fair  Housing  and 
Equal  Opportunity  may,  on  a  case-by- 
case  basis,  extend  the  July  11, 1992 
deadline,  based  on  a  determination  that 
compliance  would  impose  undue 
financial  and  administrative  burdens: 
such  extensions  may  not  exceed  two 
years — until  July  11. 1994.  The  Deputy 
Secretary  or  the  Secretary  may  extend 
the  1994  deadline  further  in 
extraordinary  circumstances,  for  a 
period  not  to  exceed  one  year — until 
July  11, 1995. 

To  facilitate  timely  approval  of 
extensions,  the  Assistant  Secretaries  for 
PubHc  and  Indian  Housing  and  Fair 
Housing  and  Equal  Opportunity  are 
redelegating  their  joint  authority  to 
Regional  Administrators  to  allow 
Regional  Administrators  to  grant 
extensions  of  the  July  11, 1992  deadline 
for  two  years  on  a  case-by-case  basis. 
The  authority  of  the  Deputy  Secretary  or 
the  Secretary  to  extend  the  1994 
deadline  further  in  extraordinary 
circumstances,  for  a  period  not  to 
exceed  one  year — imtil  July  11, 1995,  is 
not  redelegated. 

Accordingly,  the  Assistant  Secretaries 
for  Public  and  Indian  Housing  and  Fair 
Housing  Equal  Opportunity  redelegate 
the  following  authority: 

Section  A.  Authority  Redelegated 

The  Assistant  Secretaries  for  Public 
and  Indian  Housing  and  Fair  Housing 
and  Equal  Opportunity  redelegate  to  the 
Regional  Administrators  the  power  and 
authority  under  HUD  regulations  at  24 
CFR  8.25(c),  to  extend  the  July  11, 1992 
deadline  for  a  period  not  to  exceed  two 
years,  to  July  11, 1994.  for  Public 
Housing  Agencies  and  Indian  Housing 
Authorities  to  complete  structural 
changes  for  additional  accessible  units. 
upon  a  finding  that  on  a  case-by-case 
determination,  compliance  by  July  11. 
1992  would  impose  undue  financial  and 
administrative  burdens  on  the  operation 
of  the  recipient's  public  housing  and 
multifamily  Indian  housing  program. 

Sectioa  B.  No  Further  Redelegation 

The  authority  granted  to  the  Regional 
Administrators  under  this  redelegation 
may  not  be  further  redelegated  pursuant 
to  this  redelegation. 

Authority:  Sec.  7(d).  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
353S(d)). 


Dated:  April  6.  1992. 
Joseph  G.  Schiff. 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Gordon  H.  Mansfield, 
Assistant  Secratary  for  Fair  Housing  and 
Equal  Opportunity. 
[FR  Doc.  92^.^-18  Filed  +-9-92.  8  45  am) 

BILLING  COOES  4210- 33-M,  4210-7»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l^nd  Management 

[CO-920-02-4120-14;  COC  535101 

Notice  Of  Public  Hearing  and  Request 
for  Comments  on  Environmental 
Assessment.  Maximum  Economic 
Recovery  Report  Fair  Market  Value, 
and  State  Highway  133  Right-of-Way 
Coal  Unsuitability  Exception; 
Application  for  Competitive  Coal 
Lease  COC  53510;  Colorado 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  public  hearing. 

summary:  Bureau  of  Land  Management, 
Colorado  State  Office.  Lakewood, 
Colorado,  hereby  gives  notice  that  a 
public  hearing  will  be  held  to  receive 
comments  on  the  environmental 
assessment,  maximum  economic 
recovery,  fair  market  value  of  federal 
coal  to  be  offered.  The  public  hearing 
will  also  be  open  to  receive  comments 
on  interests  that  might  be  affected  by  an 
exception  to  coal  unsuitability  Criterion 
No.  3  for  lands  under  State  Highway  133 
right-of-way.  An  application  for  coal 
lease  was  filed  by  Somerset  Mining 
Company  requesting  the  Bureau  of  Land 
Management  offer  for  competitive  lease 
1174.04  acres  of  Federal  coal  in 
Gunnison  County,  Colorado.  An 
additional  165.52  acres  of  coal  has  been 
added  in  order  to  lease  all  of  the 
recoverable  coal  in  the  area. 

DATES:  The  public  hearing  will  be  held 

a!  '  p  m..  April  27, 1992.  Written 
comments  should  be  received  no  later 

than  Mayn.  1992. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Paonia  Town  Hall,  Paonia 

Community  Center  Room.  214  Grand 
Avenue.  Paonia,  Colorado.  Written 
comments  should  be  addressed  to  the 
Bureau  of  Land  Management. 
Uncompahgre  Basin  Resource  Area 
Office.  2505  South  Townsend  Avenue. 
Montrose,  Colorado  81401. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allan  Belt.  Area  Manager.  Uncompahgre 
Basin  Resource  Area  Office  at  the 
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address  above,  or  by  telephone  at  (303) 
294-7791. 

SUPPt^MENTARY  INFORMATION:  Bureau 
of  Land  Management.  Colorado  State 
Office.  Lakewood,  Colorado,  hereby 
gives  notice  that  a  public  hearing  will  be 
held  on  April  27, 1992,  at  7  p.m.,  in  the 
Paonia  Town  Hall,  214  Grand  Avenue. 
Paonia,  Colorado. 

An  application  for  coal  lease  was  filed 
by  Somerset  Mining  Company 
requesting  the  Bureau  of  Land 
Management  offer  for  competitive  lease 
Federal  coal  in  the  lands  outside 
established  coal  production  regions 
described  as: 

T  13S.  R  90W..  ethP.M. 

sec.  1.  lots  14  to  19.  inclusive; 

sec.  2.  lots  13  to  20.  inclusive; 

sec.  3,  lots  13,  14.  17.  and  18; 

sec.  10.  lots  1.  2.  and  NEV^SF.V,; 

sec.  11,  lots  1  to  8,  inclusive. 

sec.  12,  lots  2  to  4.  inclusive,  SWWWV*. 
and  those  por'ions  of  SVV'4N'EV4  and 
SEV4NWV4  lying  north  of  the  .North  Fork 
of  the  Gunnison  River,  containing  1339  56 
acres. 

The  coal  resource  to  be  offered  is 
limited  to  coal  recoverable  by 
underground  mining  methods. 

The  purpose  of  the  hearing  is  !o  obtain 
public  comments  on  the  environmental 
assessment  and  on  the  following  items: 

(1)  The  method  of  mining  to  be 
employed  to  obtain  maximum  economic 
recovery  of  the  coal. 

(2)  The  impact  that  mining  the  coal  in 
the  proposed  leasehold  may  have  on  the 
area, 

[3]  The  methods  of  determining  the 
fair  market  value  of  the  coal  to  be 
offered,  and 

(4)  An  assessment  of  Criterion  .\o.  3 
regarding  underground  mining  within 
100  feet  of  the  outside  line  of  the  right- 
of-way  for  State  Highway  133. 

Written  requests  to  testify  orally  at 
the  April  27.  1992.  public  heanng  should 
be  received  at  the  Uncompahgre  Basin 
Resource  Area  Office  prior  to  the  close 
of  business  April  27.  1992.  Those  who 
indicate  they  wish  to  testify  when  they 
register  at  the  hearing  may  have  an 
opportunity  if  time  is  available. 

In  addition,  the  public  is  invited  to 
submit  written  comments  concerning  the 
fair  market  value  and  ma.xim.um 
economic  recovery  of  the  coal  resource. 
Public  comments  will  be  utilized  in 
establishing  fair  market  value  for  the 
coal  resource  in  the  described  lands. 
Comments  should  address  specific 
factors  related  to  fair  market  value 
including,  but  not  limited  to: 

1.  The  quality  and  quantity  of  the  coal 
resource. 

2.  The  price  that  the  mined  coal  would 
bring  in  the  market  place. 

3.  The  cost  of  producing  the  coal 


4.  The  interest  rate  at  which 
anticipated  income  streams  wou'd  !'»: 
discounted. 

5.  Depreciation  and  other  dccounnnx 
factors. 

6.  The  mining  method  or  mefhnds 
which  would  achieve  maximum 
economic  recover.'  of  the  coal 

7.  Documented  information  on  Ihe 
terms  and  conditions  of  recent  and 
simiiar  coal  land  transactions  ;n  the 
lease  sale  area,  and 

8.  Any  comparable  sales  data  of 
similar  coal  lands 

Should  any  information  submitted  as 
comments  be  considered  to  be 
proprietary  by  the  commenter,  the 
information  should  be  labeled  as  such 
and  stated  in  the  first  page  of  the 
submission.  Written  comments  on  the 
environmental  assessment,  maximum 
economic  recovery,  and  fair  market 
value  should  be  sent  to  the 
Uncompahgre  Basin  Resource  Area 
Office  at  the  above  adc'ress  prior  to 
close  of  business  on  May  11, 1992. 

The  public  may  also  submit  written 
comments  on  whether  interests  of  the 
public  or  landowners  would  be  affected 
by  underground  mining  within  100  feet 
of  the  outside  line  of  the  right-of-way  for 
State  Highway  133.  If  such  interests  are 
protected,  an  exception  to  unsuitability 
Criterion  No.  3  may  be  made  under  43 
CFR  3461.5(c)(2)(iii).  after  public  notice 
and  hearing. 

Substantive  comments,  whether 
written  or  oral,  will  receive  equal 
consideration  prior  to  any  lease  offering. 

The  Draft  Environrnt-ntdl  A.ssessment 

and  Maximum  Economic,  Recovery 
Report  are  available  from  the 
I'nconipahgre  Basin  Resource  Area 
office  upon  request. 

A  copy  of  the  Draft  Environmental 

.Assessment,  the  Maximum  Economic 
Recovery  Report,  the  case  file,  and  the 
comments  submitted  by  the  public, 
except  those  portions  identified  as 
propnetary  by  the  commenter  and 
meeting  exemptions  stated  in  the 
Freedom  of  Information  Act.  will  be 
available  for  public  inspection  at  the 
Colorado  State  Office,  2850  Youngfield 
Street,  Lakewood,  Colorado. 

D^ti-fi   .-Xpni  fi,  1992. 

Richard  D.  Tate, 

Chief,  Mining  Law  and  Solid  Minerals 

Adjudication  Section. 

;F'R  Doc  92-8293  Filed  4-9-92,  8.45  am] 
BllXIHG  COOe  «31ft-JB-« 


[NV020-4320-02] 


Wtnoemucca  District  Grazing  Advisory 
Board  Meeting 

sumkiary:  Notice  is  hereby  given  in 
accordance  with  Public  Law  92-463  that 
a  meeting  of  'ht  Wmnemucca  District 
Advisory  Ci    ni  ;   vi,ll  be  held  on 
Thursday,  Miiv   :i   5992.  The  meeting 
will  be  from  10  a.m.  to  3  p.m.  in  the 
conference  room  of  the  Bureau  of  Land 
Management  Office  at  705  East  4th 
Street.  Winnemucca,  Nevada  89445. 

The  agenda  for  the  meeting  will 
include: 

1,  Update  of  the  Black  Rock/High 
Rock  NCA  Proposal, 

2.  Pine  Forest  Recreation  Management 
Plan. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  council  at  2  p.m.  or  file 
written  statements  for  the  councils 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager  by  May  15. 1992. 
Depending  on  the  number  of  persons 
wishing  to  make  oral  statements,  a  per 
person  time  limit  may  be  established  by 
the  District  Manager. 

Summary  minutes  of  the  Council 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection,  (during  regular 
business  hours)  within  30  days  following 
the  meeting. 

Dated:  April  3. 1992. 
Rod  Wenker. 
District  Manager. 
[PR  Doc.  92-8285  Filed  4-9-92;  8:45  am) 

WUiNO  COOC  4310-HC-M 

iD-010-02-4212-13,  ID(-;!76?0) 

Notice  of  Realty  Action— IDI-27620: 
Exchange  of  Public  and  Private  Lands 
m  Ada  County,  Idaho 

summary:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
Sec.  206  of  the  Federal  Land  Policy  and 
Management  Act  of  October  21, 1976  (43 
U.S.C.  1716): 

Boise    M'tTllii,!!! 

T.  2  N..  R.  1  E, 
sec.  13.  SEV4NEy4: 
Containing  40  acres,  more  or  less. 

In  exchange  for  the  above  described 
public  lands,  the  BLM  proposes  to 
acquire  the  following  described  private 
lands  from  Thomas  T,  Nicholson: 

Boise  Meridian 

T.  2  N..  R  2  E.. 
sec.  2a  SWV«SE%; 
Containing  40  acres,  more  or  less. 
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The  purpose  of  this  exchange  is  to 
dispose  of  a  parcel  of  public  land  that 
possesses  very  little  resource  value  and 
that  is  difficult  and  uneconomic  to 
manage  in  exchange  for  a  parcel  of 
private  land  that  aids  in  blocking  up 
public  lands  and  provides  legal  access 
*o  public  lands  for  recreation  purposes. 
The  public  interest  will  be  well  served 
by  the  completion  of  this  exchange. 

The  values  of  the  lands  to  be 
exchanged  are  equal. 
DATES:  For  a  period  of  45  days  from  the 
dcite  of  publication  of  this  notice  in  the 
Federal  R(»oister,  interested  parties  may 
>  ,h."-.:'  c  ;"  r  ents  to  the  District 
Manager  at  the  address  shown  below. 
ADDRESSES:  Comments  should  be  sent 
'    ■-e  District  Manager,  Bureau  of  Land 
V'  n  ;«ement,  Boise  District,  3948 
Development  Avenue,  Boise,  Idaho 
83705.  Objections  to  this  proposal  will 
be  reviewed  by  the  State  Director,  who 
may  sustain,  modify,  or  vacate  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  this  realty  action 
will  become  the  final  determination  of 
the  Department  of  Interior 
FOR  FURTHER  INFORMATION  CONTACT: 
iohn  Sullivan.  Bnineau  Resource  Area 
Realty  Specialist  at  (208)  384-3338.  The 
F.p.v'.ron.'Tiental  Assessment  is  available 
for  review  at  the  above  address. 

SUPPt^MENTARY  INFORMATION: 
?-J:/.::-i':'^"  of  th.3  "l'..  ^-  .::  the  Federal 
Register  seij-egates  the  public  lands 
from  operation  of  the  public  land  laws 
and  mining  laws,  but  not  the  mineral 
leasing  laws.  The  segregative  effect  will 
end  upon  issuance  of  patent  or  two  (2) 
years  from  the  date  of  publication, 
whichever  occurs  first. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
reservation  to  the  United  States  of  a 
right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States.  Act  of  August  30, 1890  (43 
US.C.  945). 

Dated;  March  31. 1992. 
Rodger  E.  Schmitt 
Associate  District  Manager. 
'FR  Doc.  92-6266  Filed  4-9-92;  8:45  am) 

BILUNG  COOe  4310-OG-M 


[ID-060-02-4212-^'.  IDI-271691 

Realty  Action;  PuDhc  Lands  in 
Clearwater  County;  Idaho 

AGENCY  Bureau  of  Land  Management, 
Interior. 

ACTION:  Recreation  and  Public  Purposes 
Act  classification. 


suMMAWY:  The  following  described 
puDiic  lands  in  Clearwater  County, 
Idaho,  have  been  examined  and  found 
suitable  for  classification  for 
conveyance  to  the  Idaho  Water 
Resource  Board  (IWRB)  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act.  as  amended  (43  US.C.  869 
et  seq.): 

Boise  Meridian.  Idaho 

T.  37  N..  R.  1  EL, 
Sec.  34,  Portion  of  Lot  6. 
Containing  17  acres,  more  or  less. 

IWRB  proposes  to  use  the  land  for 
construction  and  operation  of  a 
hydroelectric  power  project  that  would 
use  water  from  a  conduit  constructed  by 
the  Corps  of  Engineers  to  carry  water 
from  the  Corps'  Dworshalc  Reservoir  on 
the  North  Fork  Clearwater  River  to  two 
Corps-built  fish  hatcheries  downstream. 
The  power  project  would  be  authorized 
under  a  license  exemption  by  the 
Federal  Energy  Regulatory  Commission 
(FERC).  Only  those  lands  within  the 
above-described  parcel  required  for 
project  development  would  be 
conveyed. 

This  action  is  consistent  with  current 
BLM  land  use  planning.  The  site  is  not 
considered  to  be  of  national  significance 
and  is  physically  suitable  for 
hydroelectric  power  generation.  The 
conduit  and  distribution  tank  on  which 
the  power  plant  is  proposed  to  be  built 
have  been  constructed  on  the  subject 
public  land  under  a  right-of-way 
reservation  (IDI-28993)  issued  by  the 
Bureau  of  Land  Management  to  the 
Corps  of  Engineers.  The  pipeline  was 
installed  to  provide  a  water  supply  from 
Dworshak  Dam  to  the  Dworshak 
National  Fish  Hatchery  and  the  new 
Clearwater  Fish  Hatchery  located  at  the 
confluence  of  the  North  Fork  and  the 
Clearwater  River.  The  Corps  does  not 
object  to  the  installation  of  power 
generation  facilities  by  IWRB.  using  the 
existing  conduit  and  distribution  tank, 
conditioned  on  their  approval  of  the 
final  design  of  the  project. 
SUPPl^MENTARY  INFORMATION:  FERC 
issued  a  E'reliminary  Permit  to  IWRB  on 
July  25. 1991.  securing  IWRB's  priority 
position  prior  to  filing  an  application  for 
exemption  from  licensing.  Subsequently, 
two  requests  for  rehearing  have  been 
filed  with  FERC;  therefore,  following  this 
classification  action,  no  action  to 
convey  the  subject  public  lands  to  IWRB 
for  hydroelectric  power  generation 
purposes  would  be  taken  prior  to 
rehearing  before  the  Commission  that 
would  uphold  the  Initial  decision  in 
favor  of  IWRB. 

The  lands  are  currently  withdrawn  by 
FERC  for  hydropower  purposes:  Power 


Project  No  10819  (IWRB)  and  Power 
Project  No.  10830  (Nez  Perce  Tribe).  This 
classification  action  is  not  in  conflict 
With  FERC's  withdrawals  and  FERC  has 
no  objection  to  this  classification  action, 
provided  patent  would  contain  a  section 
24  reser\'ation  under  the  Federal  Power 
Act. 

When  issued,  the  patent  will  be 
subject  to  the  following  terms. 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Pubhc  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30, 
1890  (43  use  945). 

3.  All  minerals  shall  be  reserved  to  the 
United  States.  Such  resources  will  not 
be  subject  to  exploration,  prospecting, 
mining  and  removal  under  applicable 
law. 

4.  A  right-of-way  reservation  to  the 
Corps  of  Engineers  for  road  and  pipeline 
purposes,  issued  under  the  Act  of 
October  21,  1976. 

5.  A  power  reservation  under  section 
24  of  the  Federal  Power  Act  of  June  10. 
1920. 

6.  A  reservation  of  right-of-way  for 
public  access  and  use  by  the  people  of 
the  United  States  on  a  strip  of  land  20 
feet  wide  within  the  Corps  of  Engineers' 
pipeline  route  and  roadway  along  the 
North  Fork  Clearwater  River. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  all  other  forms  of 
appropriation  under  the  public  land 
laws  including  the  general  mining  laws   v 
and  mineral  leasing  laws.  A  final 
determination  of  this  proposed  decision 
will  be  made  upon  completion  of  the 
environmental  analysis  which  will 
include  clearances  for  archaeology,  and 
threatened  and  endangered  plants  and 
animals 

FOR  ADDITIONAL  INFORMATION:  Contact 
Kay  Miller  at  (208)  962-3245,  or  at  the 
Cottonwood  Resource  Area  Office,  Rt.  3, 
Box  181,  Cottonwood.  Idaho  83522. 

DATES  AND  ADDRESSES:  For  a  period  of 

45  days  from  the  date  of  publication  of 
this  notice,  interested  persons  may 
submit  comments  regarding  the 
proposed  classification  to  the  District 
Manager,  Coeur  d'Alene  District  Office. 
1808  North  Third  Street,  Coeur  d'Alene, 
Idaho  83814.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  from  date 
of  publication. 
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Dn'pii   \pr.\2.  1992 
fntz  L'.  Rennebaum. 
District  Manager. 

|FR  Doc  92-8271  F:'ed  4-9-P2;  8:45  am) 
BILLINQ  COOC  43lO-aO-W 


National  Park  Service 

National  Register  of  Historic  Places, 
Pending  Nominations 

Nomindtions  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  March 
28.  1992.  P-jrsuant  to  §  60,13  of  36  CFR 
part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  April  27,  1992. 
Carol  D.  Shull, 

Chief  of  Registration.  National  Register. 
ALASKA 

Matanuska-Susitna  Borough-tensus  .'\re8 

Camp  Regahista,  Atop  Curry  Ridge.  Mile 
137.2.  Parks  Hwy..  Talkeetna  vicinity. 
92000424 

Sitka  Borough-Censu'!  ■\.'-f='a 

HanlonOsbokken  House,  419  Lincoln  St.. 

Sitka.  92000404 
Murray  Apartments  and  Cottages,  200,  204 

and  206  Spa ard,  Sitka,  92000402 

-Arkansas 
Ashley  County 

First  United  Methodist  Church,  204  S.  Main, 

M^mh'.i's,  Q2r)O0388 

California 

Santa  Cruz  County 

Davenport  /ail,  1  Center  St.,  Davenport, 

92000422 
Veterans  Memorial  Building,  842 — 846  Front 

St.,  Santa  Cruz.  92000423 

Sonomd  Couriiv 

Sonoma  Piazo  (Boundary  Increase),  Area 
surrounding  town  plaza,  Sonoma,  92000293 

Connecticut 

Hartford  County 

Allen  s  Cider  Mill,  7  Mountain  Rd..  Granby. 

92000389 
Hayes.  Samuel II,  House.  67  Barndoor  HiiJB 

Rd..  Granby.  92000390 
West  Granby  Historic  District,  Broad  Hill, 

Hartland,  W.  Granby  and  Simsburv  Rds 

and  Day  St.  S.,  Granby.  92000385 

Litchfield  County 

Mt'rn::  Beach  a  Son  Bu:ld:r.g.  30  Bridge  St.. 
New  Miiford,  92000403 


Kionda 

Indian  River  Counfy 

Vero  Theatre.  2036 14fh  Ave.,  Vero  Beach, 

Puiellas  County 

.  Ingleside,  333  S.  Bayshore  Blvd.,  Safety 
Harbor.  92000405 

CFORCIA 

Ben  Hill  County 

Fitzgerald  Commercial  Historic  District, 
Roughly  bounded  by  Ocmulgee,  Thomas, 
Magnolia  and  Lee  Sta.,  Ben  Hill.  92000383 

Kmanuel  (;.oun!> 

Coleman.  James,  House.  323  N.  Main  St.. 
Swa-nsboro,  92000384 

IDAHO 

Bnnnp',  liln  ('j,)unt\ 

Sealander,  Carl  S.  and  Lizzie,  Farmstead 
(New  Sweden  and  Riverview  Farmsteads 
and  Institutional  Buildings  MPS),  W  end 
St,  lohn  Rd..  Idaho  Falls,  92000414 

Boundary  Count;, 

North  Side  School  (Public  School  Buildings 
in  Idaho  MPS),  218  W.  Commanche, 
Bonners  Ferry.  92000417 

Gem  County 

Ola  School  (Public  School  Buildings  in  Idaho 
MPS).  5  Ola  School  Rd.,  Ola,  92000415 

KiKifena!  Count) 

bherman  Park  Addition.  Bounded  by  Garden 
Ave..  Hubbard  St.,  Lakeshore  Dr.  and  Park 
Dr..  Coeur  d'Alene.  92000418 

Treaty  Rock.  N.  of  1-90,  NE.  of  Spokane  R. 
Falls,  Post  Falls  vicinity,  92000420 

Latah  County 

Moscow  High  School  (Public  School 
Buildings  in  Idaho  MPS).  410  3rd  E.. 
Moswod  o.'^00n4'!6 

Nez  Perce  County 

Thompson,  Gaylord,  House,  1824  Seventeenth 

Ave    Nws'on,  92000419 

Twin  Falls  County 

Lincoln  Street  Electric  Streetlights,  105, 120, 
147, 174. 189,  210,  217,  242,  275  and  290 
Lincoln  St.,  Twin  Falls,  92000413 

U)U  A 

lohnsun  (. ounry 

Rose  Hill,  1415  E.  Davenport  St.,  Iowa  City, 
92000425 

■^It-jriroe  Counfy 

Saint  Patrick  s  Roman  Catholic  Church,  US 
34  W.  of  Albia,  Albia  vicinity.  92000426 

K.A,NSAS 

Li  t.in  ("oun!\ 

Harns-Borman  House.  827  Mechanic, 

Emporia.  92000431 
Keebler-Stone  House,  831  Constitution  St.. 

Emporia,  92000387 

Shawnee  County 

Ciies-Nellis  House,  915  SW.  Munson. 
Topeka,  92000432 


VfAS^ACHt  SETTS 

Bariislabie  County 

Eldredge  Public  Library.  564  Main  St., 
Chatham.  92000430 

NORTH  DAKOTA 

Grand  Forks  County 

North  Dakota  Mill  and  Elevator,  1823  Mill 
Rd..  Grand  Forks.  9200M33 

Morton  County 

Fort  Abraham  Lincoln  State  Pork  District, 
Along  ND  1806  at  jet.  of  Missouri  and  Heart 
Rivers.  Mandan,  92000434 

PENNSYLVANL\ 

Adams  County 

Zeigler  John,  Farm  House.  1281  Mountain 
Rd..  Latimore  Township.  York  Springs, 
92000395 

Berks  County  ^ 

Gehman.  John,  Farm  (Farms  in  Berks  County 
MPS).  Township  Rd.  N  of  Harlem.  Hereford 
Township,  Seisholtzville  92000398 

Ridgewood  Farm  (Farms  in  Berks  County 
MPS),  Jet.  of  PA  724  and  1-176,  Cumru 
Township,  Seyfert,  92000399 

Bradford  County 

Towonda  Historic  District,  Roughly  bounded 
by  Elizabeth,  Fourth  and  Kingsbury  Sts. 
and  the  Susquehanna  R.,  Towanda, 
92000394 

Bucks  County 

Slate  Hill  Cemetery,  |ct.  of  Yardley— 
Morrisville  Rd.  and  Mahlon  Dr ,  Lower 
Makefield  Township.  Momsville  vicinity, 
92000397 

Cambria  County 

Berwind — White  Mine  40  Historic  District. 
Roughly  bounded  by  the  boney  pile,  Eureka 
No.  40  mine  site.  Scalp  Level  Borough  line 
and  Berwind — White  Farmstead,  Scalp 
Level,  92000392 

Chester  County 

Birchrunville  Historic  District,  Jet.  of  Flowing 
Springs  Rd.  and  Schoolhouse  Ln.,  West 
Vincent  Township,  Birchrunville,  92000401 

Fayette  County 

Brown — Moore  Blacksmith  Shop,  0.1  mi.  W 
of  PA  4020.  Luzerne  Township, 
Merrittstown,  92000393 

Huntingdon  County 

Robertsdale  Historic  District  (Industrial 
Resources  of  Huntingdon  County  MPS). 
Roughly  bounded  by  USGS-1840  contour 
line.  S.  Main.  Wood.  Lincoln.  Cliff  and 
Cherry  Sts..  Wood  Township.  Robertsdale, 
92000391 

Indiana  County 

Saltsbury  Historic  District,  Roughly.  W  of 
Plum  and  Walnut  Alleys  to  Kiskiminelas 
R.,  Saltsburg.  92000386' 

Lehigh  County 

Schlicher  George  F.  Hotel,  105-107  S.  Main 
St..  Alburtis,  92000396 
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Phiiadeiphia  County 

6:  Anrory  ae  Padua  Parish  School,  2317- 
2333  Carpenter  St..  Philadelphia.  92000400 


TEWESSTE 


I 


Anderson  County 

Bear  Cn-en  Road  Checking  Station  (Oak 
Ridge  MPS).  Jet.  of  S.  Illinois  Ave.  and  Bear 
Creek  Rd..  Oak  Ridge.  92000411 

Bethel  Valley  Road  Checking  Station  (Oak 
Ridge  MPS).  Jet.  of  Bethel  Valley  and 
Scarboro  Rds..  Oak  Ridge.  92000410 

F'eel9  Cabin  (Ock  Ridge  MPS).  Freels  Bend 
Rd..  Oak  Ridse.  92000407 

D'.p:  Count) 

Cordon — Oak  Streets  Historic  District 
(Dyersburg  MPS).  107-302  Gordon  and  114- 
305  Oak  sis.,  and  W  side  711-731  Sampson 
Ave.,  Dyersburg.  92000428 

Trov  Avenue  Historic  District  (Dyersburg 
MPS).  827-1445  Troy  Ave..  W  side. 
Dyersburg.  92000429 

Roane  Coire'v 

Jones.  George.  Memorial  Baptist  Church 

(Oak  Ridge  MPS).  Blair  Rd..  Oak  Ridge. 

92000406 
^'ew  Rfthel  Baptist  Church  (Oak  Ridge 

MPS).  Bethel  Valley  Rd..  Oak  Ridge. 

92000409 
Oak  Ridge  Turnpike  Checking  Station  (Oak 

Ridge  MPS).  Oak  Ridge  Tpk.,  Oak  Ridge, 

92000412 

T  pfon  County 

Sojin  Main  Street  Historic  District.  Roughly 
bounded  by  S.  Main  St..  Sherrod  Ave..  S. 
Maple  St.  and  Sanford  and  Lauderdale 
.^ves..  Covington.  92000427 

\\:SC0NS!\ 

Dti-'p  County 

Mjzjx.anie  Downtown  Historic  District,  1- 
118  Brodhead.  2-46  Hudson,  37-105 
Crescent  and  113  E.  Exchange  Sts.. 
Mazomanie.  92000406 


INTERSTATE  COMME^^CE 
COMMISSION 

Intent  to  Engage  m  Compensated 
Intercorporate  Hauiing  Operations 

April  7, 1992. 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office: 

Brunswick  Corporation,  a  Delaware 
Corporation,  One  Bmnswick  Plaza. 
Skokie.  Illinois  60077. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations: 

Sea  Ray  Boats,  Inc.,  a  Tennessee 

Corporation. 
Starcraft  Power  Boats  Corporation,  a 

Delaware  Corporation. 


1.  Parent  corporation  and  address  of 
principal  office: 

North  Cost  Container  Corp.  (Ohio 
corporation).  8806  Crane  Avenue, 
Cleveland.  Ohio  44105. 

2.  Wholly  owned  subsidiary  which 
will  participate  in  the  operations,  and 
state  of  incorporation: 

S.T.C  Transportation,  Inc.  (Ohio 

corporation). 
Sidney  L  Strkkland,  Jr.. 
Secretory. 
[FR  Doc.  92-8307  Filed  4-*-92;  8:45  am) 

BILUMG  CODE  7035-01-11 

[Finance  Docket  No.  32003] 

Burlington  Northern  Railroad  Co 
Purchase  Exemption— Soo  Line 

Rai'-oaa  Co. 

AGENO   interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  Under  49  U.S.C,  10505,  the 

Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C, 
11343,  et  seq.,  Burlington  Northern 
Railroad  Company's  purchase  of  a  rail 
line  presently  owned  by  Soo  Line 
Railroad  Company.  The  line  extends 
from  Ortonville,  MN  (Mile  Post  600.7)  to 
Appleton.  MN  (Mile  Post  578.93).  a 
distance  of  approximately  21.8  miles. 
The  exemption  is  subject  to  standard 
employee  protective  conditions. 
DATES:  This  exemption  will  be  effective 
on  May  10. 1992.  Petitions  to  stay  must 
be  filed  by  April  20, 1992.  and  petitions 
for  reconsideration  must  be  filed  by 
April  30, 1992. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32003  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

(2)  Petitioners'  representative: 

Edmund  W.  Burke,  3800  Continental 
Plaza,  777  Main  Street.  Fort  Worth,  TX 

76102 

FOG   tijR''k<eH  .SFQi^MflTiOfci  CON"^'ACT: 

just'pii  n.  utiUiidi.  i.iu,-j  a^/ -jtK>o.  (TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INF  jSMATION: 
Additional  informdL.v^i.  .a  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  room  2229,  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistant  for  the  hearing 
Impaired  is  available  through  TDD 
services  (202)  927-5721.) 

Decided:  April  2. 1992. 


By  the  Commission.  Chairman  Philbin.  Vice 
Chairman  McDonald.  Commissioners 
Simmons.  Phillips,  and  Emmett. 
Sidney  L  Strickland,  {r, 
Secretary. 
(FR  Doc.  92-8-108  Filed  4-©-92:  8:45  am) 

B1LUW3  CODE  TC35-01-M 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

Intent  to  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Construction  of  a 
Federal  Correctional  Institution  in 
Edgefield,  Edgefield  County,  SC 

AGENCv:  Bureau  of  F'^isor-s.  Justice. 
ACTION:  Notice  of  Intent  to  prepare  a 
Draft  Environmental  Impact  Statement 
[BUSY 

summary: 
Proposed  \(tio.n 

The  U.S.  Department  of  Justice, 
Federal  Bureau  of  Prisons  has 
determined  that  a  new  Federal 
Correctional  Institution  (FCF)  is  needed 
in  its  system.  A  number  of  options  in 
and  around  Edgefield.  South  Carolina 
will  be  evaluated.  The  proposal  calls  for 
the  construction  of  a  1600  bed  facility  to 
house  individuals  with  a  low  security 
level. 

Additionally,  the  site  would  be  used 
for  road  access,  inmate  housing, 
administration,  programs  and  services, 
parking  and  support  facilities.  Enclosed 
and  secure  exercise  areas  would  be 
included  in  the  facility. 

In  the  process  of  evaluating  the  tract 
of  land,  several  aspects  will  receive  a 
detailed  examination  including  utilities, 
traffic  patterns,  noise  levels,  visual 
intrusion,  threatened  and  endangered 
species,  cultural  resources,  and  socio- 
economic impacts. 

Alternatives 

In  developing  the  DEIS,  the  options  of 
no  action  and  alternative  sites  for  the 
proposed  facility  will  be  fully  and 
thoroughly  examined. 

Scoping  Process 

During  the  preparation  of  the  DEIS, 
there  will  be  numerous  opportunities  for 
public  involvement  m  order  to 
determine  the  issues  to  be  examined.  A 
scoping  meeting  will  be  held  at  a 
location  convenient  to  the  citizens  of 
Edgefield  County,  T>.e  meeting  will  be 
well  publicized  and  will  be  held  at  a 
time  which  wiil  make  it  possible  for  the 
public  and  interested  agencies  or 
organizations  to  attend  In  addition,  a 
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number  of  informal  meetings  have 
already  been  held  and  will  be  continued 
by  representatives  of  the  Bureau  of 
Prisons  with  interested  community 
leaders,  officials,  and  citizens. 

DEIS  Preparation 

P-Liblic  notice  will  be  given  concerning 
the  availability  of  the  DEIS  for  public 
review  and  comment 

Address 

Questions  concerning  the  proposed 
action  and  the  DEIS  can  be  answered 
by:  Natalie  A.  Landy,  Site  Selection 
Specialist,  Federal  Bureau  of  Prisons, 
320  First  Street,  NW,.  Washington.  DC 
20534.  (202)  307-0817. 

Dated:  April  6,  1992. 

Patricia  K.  Sledge, 

Chief.  Site  Selection  and  Environmental 
Review. 

[FR  Doc.  92-8:97  Filed  4-9-92;  8:45  am] 

BILUNQ  COOC  4410-05-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-26,2811 

Shell  Oil  Co.  et  al.;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  the  ma'ter  of  Shell  Offshore, 
incorporated.  New  Orleans,  Louisiana  and 
operatms  at  the  foliowmg  subject  locations: 
TA-W-26.281A,  Venice,  Louisiana;  TA-W- 
26,281B,  Harvey,  Louisiana;  TA-W-26.281C, 
Morgan  City,  Louisiana:  TA-W-26,281D, 
Fourchon,  Louisiana:  TA-W-26.2filE, 
Galveston,  Texas:  TA-W-26.  305,  Shell  Oil 
Company,  Administration,  Houston,  Texas 
and  operatina  m  the  follnwing  states  and 
locations:  TA-VV-26.30.5A  New  Yori<,  TA-U- 
26.305B  New  |ersev.  TA-W-26.305C  Illinois. 
TA-VV-26,305D  Wa.shmgton,  TA-W-26,305E 
District  of  Columbia.  TA-W-26.307  Shell  Oil 
Company  Development.  Houston,  Texas;  TA- 
W-26.309  She!)  Oil  Company  Products 
Organization.  Houston.  Texas;  and  TA-W- 
26.310  Shell  Oil  Company.  Shell  Western 
E&P,  Incorporated,  Headquartered  in 
Houston,  Texas  and  operating  at  various 
locations  in  the  following  states  T.A-W- 
26.310A  Alaska,  TA-VV-26.310B  California, 
TA-VV-26.310C  Colorado,  TA-W-26,310D 
Louisiana,  TA-VV-26.310E  Michigan,  TA-VV- 
26,310F  .Montana.  TA-VV-26.310G  Oklahoma, 
TA-\V-26,310H  Texas  (except  Houston). 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Determiinations  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
.Assistance  on  December  13,  1991. 
applicable  to  workers  of  the  Shell  Oil 
Company's  Administration, 


Development  and  Products  Organization 
in  Houston,  Texas;  Shell  Offshore,  Inc., 
in  New  Orleans,  Louisiana  and  Shell 
Western  E&P  m  Houston,  Texas  and 
operating  at  the  above  cited  States.  The 
Notice  was  published  in  the  Federal 
Register  on  December  27, 1991  (56  FR 
671C4).  The  Notice  was  subsequently 
a.mended  on  January  17, 1992  to  include 
additional  States  and  the  District  of 
Columbia  under  petition  TA-W-26,305, 
The  amendment  was  published  ih  the 
Federal  Register  of  January  31. 1992  (57 
FR  3800). 

.At  the  request  of  the  State  Agency  the 
Department  reviewed  its  notice  of 
determinations.  New  information  from 
the  company  reveals  that  worker 
separations  occurred  in  other  Louisiana 
locations  which  supported  the  offshore 
drilling  of  Shell  Offshore.  Inc. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
who  were  affected  by  increased  imports 

of  crude  Oil  and  natural  gas. 

The  amended  notice  applicable  to 
rA-W-26,281  is  hereby  issued  as 
follows 

All  workers  of  Shell  Oil  Company.  Shell 
Offshore,  Inc.,  New  Orleans.  Louisiana: 
Venice,  Louisiana:  Harvey,  Louisiana; 
Morgan  City.  Louisiana:  Fourchon,  Louisiana; 
and  Galveston.  Texas  {TA-W-26.281A-F) 
and  Shell  Oil  Company  Administration  and 
E&P,  Houston,  Texas  and  operating  in  the 
following  States  and  locations.  New  York, 
New  Jersey,  Illinois,  Washington  and  the 
District  of  Columbia  fTA-W-26.305A-E)  and 
Shell  Oil  Company,  Development,  Houston, 
Texas  (TA-W-26,307)  and  Shell  Oil 
Company,  Shell  Western  E&P,  Inc.,  Houston, 
Texas  and  operating  in  Alaska,  California, 
Colorado.  Louisiana.  Michigan,  Montana, 
Oklahoma  and  Texas  except  Houston  (TA- 
W-26,310)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
September  15, 1991  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

I  further  determine  that  all  workers  at 
Shell  Products  Organization, 
headquartered  in  Houston,  Texas  {TA- 
W-26. 309)  are  denied  eligibility  to  apply 
for  adjustment  assistance  under  Section 
223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  2nd  day  of 

April  1992. 

Mar\;n  .M   Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

!FR  Doc.  92-8338  Filed  4-9-92;  8:45  am] 
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Employment  Standards  Administration 

Wage  and  Hour  Division:  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction:  General  Visage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevaiUng  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat.  1494.  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  lo 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
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applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  ir.  the  Government  Printing 
Office  (GPO)  document  entitled 
General  Wage  Determinations  Issued 
L  nder  The  Davis-Bacon  And  Related 
Aci5,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  room  S-3014,  Washington, 
DC  20210.  I 

Supersedeas  Decisions  to  Genera!  Wage 
Deternimatioa  Decisions 

Tne  numbers  of  the  decisions  being 
superseded  and  their  date  of  notice  in 
the  Federal  Register  are  listed  with  each 
State.  Supersedeas  decision  numbers 
are  in  parentheses  following  the  number 
of  the  decisions  being  superseded. ' 


Nevada: 
NV91-3    (Feb. 

{NfV91-fl). 
Utah: 
UT91-10    (Feb. 

(UT91-20). 
UT91-14    (Feb. 

(UT91-20). 
UT91-18    (Feb. 

(UT91-20). 


22.     1991)    p.  All. 


22.  1991]  p.  All. 
22.  1991)  p.  All. 
22.    1991)    p.  AIL 


Nfodincatinrs  to  General  Wage 

Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  pubUcation  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I  I 

Georgia; 
GA91-3  (Feb.  22. 1981) _.  p.  AD. 


GA91-31  (Feb.  22, 1991) p.  All. 

New  Jersey: 
NJ91-2  (Feb.  22.  1991) p.  701,  pp. 

707-708.  pp. 

718-720. 
Pennsylvania: 

PA91-15  (Feb.  22.  1991) p.  All. 

PA91-22  (Feb.  22. 1991) p.  1111.  pp. 

1112.  1115. 

p.  1117. 

Volume  II 

Indiana: 

IN91-3  (Feb.  22,  1991) p.  279,  p.  280. 

IN91-8  (Feb.  22,  1991) p.  315,  p.  316. 

Kansas: 

KS91-8  (Feb.  22. 1991) p.  AH. 

Michigan: 

M191-1  (Feb.  22,  1991) p.  441,  p.  443. 

MI91-2  (Feb.  22,  1991) p.  461,  p.  463. 

Volume  III 

California: 

CA91-1  (Feb.  22. 1991) p.  All. 

CA91-2  (Feb.  22, 1991).™ p.  AIL 

Montana: 

MT91-2  (Feb.  22, 1991) p.  AIL 

Oregon: 

0R91-1  (Feb.  22. 1991) p.  All. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davi»-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202)  783- 
3238. 

When  ordering  subscriptionfs).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  6th  day  of 
April  1992. 
Alan  L  Moss, 

Director.  Division  of  Wage  Determinations. 
[FR  Doc.  92-8229  Filed  4-9-92;  8:45  am] 
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Pension  and  Welfare  Benefits 
Administration 

(Prohibited  Transaction  Exemption  92-20; 
Exemption  Apptlcatlon  Mo.  D-fl862,  et  all 

Grant  of  Individual  Exemptions; 
Citizens  Federal  Bank.  F.S.B.,  et  al. 

agency:  Pension  and  Wpifare  Benefits 
Adrr.'.-istration.  Labor 

action:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington.  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  [where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31,  1978. 
section  102  of  Reorganization  Plan  No.  4 
of  1978  (43  FR  47713.  October  17. 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  iype  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 

Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847.  August  10.  1990)  and  based  upon 
the  entire  record,  the  Department  mai<es 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 
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(b)  They  are  in  the  interests  of  the 

plans  and  their  participants  and 
beneficiaries:  and 

(c)  They  are  protectue  of  the  nehts  of 
the  participants  and  ber.pf)r;arirs  of  the 
plans. 

Citizens  FederaJ  Bank,  F.S^.  (Citizens) 
Located  in  Davlon,  Ohio 

(Prohib.ted  Transaction  Exemption  92-20; 
ExempJjon  Appiicdt.or,  No.  [>-8862] 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c](l)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  sale  by  Citizens  of  its  holding 
company's  common  stock  to  the 
Simplified  Em.ployee  Pension  Plans 
(SEPs)  and  Keogh  Plans  (Keoghs)  for 
which  Citizens  serves  as  custodian,  as 
part  of  an  initial  issue  of  such  stock;  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  sale  by  Citizens  of  its  holding 
company's  com.iion  stock  to  the 
individual  retirement  accounts  (IRAs)  ' 
for  which  Citizens  serves  as  custodian. 
as  part  of  an  initial  issue  of  such  stock, 
provided  the  SEPs,  Keoghs  and  IRAs 
pay  no  more  than  the  fair  market  value 
of  the  stock  on  the  date  of  the  sale.  The 
exemption  is  also  subject  to  the 
following  conditions;  (1)  The  decision  to 
purchase  the  stock  of  the  holding 
company  will  be  made  by  IRA.  SEP  and 
Keogh  customers  as  part  of  a  range  of 
investment  choices,  and  Citizens  has  no 
discretion  over  such  decision;  (2)  no  fees 
or  commissions  will  be  paid  by  the 
purchasers  with  respect  to  the 
transaction;  (3)  no  more  than  25%  of  the 
assets  of  any  IRA,  Keogh  or  SEP  will  be 
invested  in  the  stock  in  connection  with 
the  initial  offering;  and  (4)  the  purchase 
price  of  the  stock  will  be  determined  by 
independent  appraisal,  and  must  be 
approved  by  the  Office  of  Thrift 
Supervision. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  8,  1992  at  57  FR  704. 

Notice  to  Interested  Persons;  The 
applicant  represents  that  it  was  unable 
to  comply  with  the  notice  to  interested 
pe.'-sons  requirem.ent  within  the  time 
frame  stated  in  its  application  However, 


'  Pursuant  to  29  CKR  ;i',l(j  .^-Z.c,  t^ere  i>  no 
jurisdiction  with  respet  I  tc  the  IRAs  under  Title  I  of 
the  Act  However,  there  is  lunsdiclion  under  Ti'ie  11 
of  the  Act  pursuant  to  section  4975  o(  Ihe  Code 


the  applicant  has  represented  that  it 
notified  all  interested  persons,  in  the 
manner  agreed  upon  between  the 
applicant  and  the  Department,  by 
February  25.  1992  Interested  persons 
were  informed  that  they  had  until  March 
26,  1992  to  comment  with  respect  to  the 
proposed  exemption.  No  comments  were 
received  by  the  Department. 

For  Further  Information  Contact;  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881  (The  is  not  a 
toll-free  number.) 

Amgen  Retirement  and  Savinjis  Plan 
(the  Plan)  LD(.^ted  m  Thousand  Oaks, 
California 

[Prohibited  Transaction  Exemption  92-21; 
Exemption  Application  No.  0-8891] 

Exemption 

The  restrictions  of  sections  406(a),  406 
{b)(l)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  apphcation 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  by  the 
Plan  of  its  interest  in  a  Guaranteed 
Income  Contract  (the  GIC)  of  Mutual 
Benefit  Life  Insurance  Company  to 
Amgen,  Inc.,  a  party  in  interest  with 
respect  to  the  Plan,  provided  the 
following  conditions  are  satisfied;  (1) 
The  sale  is  a  one-time  transaction  for 
cash;  (2)  the  Plan  receives  no  less  than 
the  fair  market  value  of  the  GIC  at  the 
time  of  the  transaction;  (3)  the  Plan's 
independent  fiduciary,  Security  Pacific 
National  Bank  (SPNB)  has  determined 
that  the  sales  price  is  not  less  than  the 
current  fair  maricet  value  of  the  GIC;  and 
(4)  SPNB  has  determined  that  the 
transaction  is  appropriate  for  the  Plan 
and  in  the  best  interests  of  the  Plan  and 
its  participants  and  beneficiaries. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
February  11, 1992  at  57  FR  5011. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Equitable  Life  Assurance  S(x;j«»t>  of  the 
L'nited  States  (Equitable)  l/xated  tn 
New  \  ork.  New  York 

[Prohibited  Transaction  Exemption  92-22; 
Exemption  Application  Nob.  D-6849,  D-8659, 
andI>-B680] 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 


to:  (1)  The  reallocation  of  certain  shared 
real  estate  investment  interests  (the 
Interests)  between  Equitable  and 
Equitable  Variable  Life  Insurance 
Company's  (EVLICO)  General  Account 
and  Separate  Account  Nos.  143  and  174 
(the  Separate  Accounts),  single 
customer  accounts  established  pursuant 
to  a  group  annuity  contract  with  the 
International  Business  Machines  (IBM) 
Retirement  Plan  (the  Plan);  (2)  the 
reallocation  of  the  Granite  Run  mortgage 
loan  (the  Granite  Run  Mortgage)  from 
Equitable's  General  Account  to  Separate 
Account  No.  174;  and  (3)  the  payments 
of  cash  from  Equitable'^s  General 
Account  to  Separate  Account  No.  143: 
provided  that;  (a)  The  transactions  were 
on  terms  and  conditions  at  least  as 
favorable  to  the  Plan  as  those  between 
unrelated  parties;  (b)  Equitable  has  not 
represented  the  Plan  in  any  way  with 
regard  to  the  transactions;  (c)  the  Plan 
retained  Jackson-Cross  to  act  as 
independent  fiduciary  with  respect  to 
the  transactions;  and  (d)  Jackson-Cross 
concluded  that  the  transactions  were  in 
the  best  interests  of  the  Plan. 

Effechve  Date:  This  exemption  will  be 
effective  December  27. 1990. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
February  11. 1992  at  57  FR  5012. 

For  Further  Information  Contact:  Ms. 
Jean  Anderson  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  rnm^^f"- 1 


Fluidvne  f  n 
Pension  Tri; 
Paul,  Minue!«ulu 


ni'fcf ^ rr^  l_,.orp(jr.;itlon 
!  iht  Flan)  Located  in  St 


[Prohibited  Transaction  Exemption  92-23; 
Exemption  Application  No.  D--8770) 

Exemption 

The  restriction  of  section  406  (a), 
(b)(1).  and  (b)(2)  of  the  Act  and  the 
sanction  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through" (E)  of  the 
Code,  shall  not  apply  to;  (a)  The  loan  of 
$500,000  (the  Loan)  by  the  Plan  to 
Fluidyne  Engineering  Corporation  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan;  and  (b)  the  personal 
guaranty  by  certain  officers  and 
shareholders  of  the  Employer  of  fifty 
percent  (50%)  of  the  outstanding  amount 
of  the  Loan  provide  that:  (1)  No  more 
than  25  percent  (25%)  of  the  assets  of  the 
Plan  are  involved  in  the  Loan;  (2)  the 
terms  and  conditions  of  the  Loan  are  no 
less  favorable  to  the  Han  than  those 
obtainable  in  an  arm's  length 
transaction  involving  an  unrelated  third 
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party;  (3)  the  Loan  will  be  secured,  in 
part,  by  property  (the  Property)  the 
value  of  which  has  been  determined  by 
a  qualified  independent  appraiser,  (4) 
the  Plan's  interest  in  the  Property  will  be 
recorded  as  a  first  mortgage;  (5)  an 
independent  fiduciary  (the  1/F).  has 
reviewed  and  approved  the  terms  of  the 
Loan  and  will  monitor  compliance  with 
such  terms  throughout  the  duration  of 
the  transactions;  and  (6)  the  Pl.in  will 
incur  no  fees,  commissions  or  other 
charges  as  a  result  of  the  transactions. 

Written  Comments 

The  Department  received  no  requests 
for  hearing  and  two  written  comments, 
cne  from  the  applicant  and  one  from  the 
I/F  with  respect  to  the  notice  of 
proposed  exemption  (the  Notice).  Ln  its 
letter,  the  applicant  informed  the 
Department  that  it  wished  to  correct 
certain  information  published  in  the 
Notice.  Accordingly,  the  following 
information  is  incorporated  into  the 
granted  exemption,  as  corrected:  (a)  In 
the  heading  of  the  Notice,  the  Plan  is 
identified  as  being  located  in 
Minneapolis,  Minnesota,  which  is  the 
corporate  headquarters  of  the  Employer. 
As  the  Plan  is  administered  by  the  First 
Trust  National  Association,  located  in 
St.  Paul,  Minnesota,  the  applicant 
represents  that  the  Plan's  location 
should  be  listed  in  the  heading  as  St. 
Paul,  Minnesota;  (b)  In  paragraph  «3  of 
the  Notice,  the  address  of  the  Employer 
is  incorrectly  listed  as  623  Marquette 
Avenue,  suite  735,  Minneapolis, 
Minnesota.  The  Employer's  correct 
address  is  5900  Olson  Memorial 
Highway,  Minneapolis.  Minnesota. 

With  its  letter,  the  I/F  submitted  a 
revised  copy  of  the  guaranty  agreement. 
It  is  represented  that  upon  review  and 
discussions  with  the  guarantors,  the  I/F 
discovered  a  genuine  misunderstanding 
existed  as  to  several  of  the  terms  of  the 
guaranty  submitted  in  support  of  the 
application.  In  order  to  have  the 
language  of  the  guaranty  coincide  with 
that  which  has  been  agreed  upon,  the  1/ 
F  made  several  changes  in  the  guaranty 
which  it  represents  are  not  inconsistent 
with  the  terms  and  conditions  of  the 
transaction  as  set  forth  in  the  Notice  on 
December  12, 1991.  The  I/F  represents 
that  the  terms  of  the  guaranty  continue 
to  represent  a  document  that  was 
negotiated  at  arm's  length.  The  I/F 
further  represented  that  the  transaction 
is  adequately  secured,  even  in  the 
absence  of  the  guaranty.  Finally,  the  I/F 
has  agreed  that  shareholders  of  the 
Employer,  in  addition  to  the  officers  of 
the  Employer,  can  serve  as  guarantors. 
After  giving  full  consideration  to  the 
entire  record,  including  the  written 
comments,  the  Department  has  decided 


to  grant  the  exemption,  as  modified 
above. 

All  comments  submitted  to  the 
Department  are  included  as  part  of  the 
public  record  of  the  exemption 
application.  The  complete  application 
file,  including  all  supplemental 
submissions  received  by  the 
Department,  are  made  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  room 
N-5507,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

For  Further  Information  Contact: 
Angelena  Le  Blanc  of  the  Department, 
telephone  (202)  523-8883.  (The  is  not  a 
toll-free  number.) 

Combs  &  Associates  Inc.  Retirement 
Plan  and  Trust  (the  Pension  Plan)  and 
Combs  &  Associates  Inc.  Profit  Shanng 
Plan  and  Trust  (the  P/S  Plan; 
Collectively,  the  Plans)  Located  in 
Charlotte,  NC. 

[Prohibited  Transaction  Exemption  92-24; 
Exemption  Application  Nos.  D-8830  and  D- 
8831] 

Exemption 

The  restrictions  of  section  406  (a)  and 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  cash  sale  by 
the  Plans  of  certain  parcels  of 
unimproved  real  property  (the  Parcels) 
to  Anthony  R.  Combs  and  his  wife, 
Karen  C.  Combs,  parties  in  interest  with 
respect  to  the  Plans;  provided  that  the 
terms  of  the  transaction  are  no  less 
favorable  to  the  Plans  than  those 
negotiated  in  similar  transactions  at 
arm's  length  with  unrelated  third 
parties;  and  provided  further  that  the 
sales  price  is  the  greater  of  the  total  cost 
to  the  Plans  of  acquiring  those  Parcels  or 
the  fair  market  value  of  such  Parcels  on 
the  date  of  the  sale,  as  determined  by  an 
independent  qualified  appraiser. 

Written  Comments 

The  Department  received  no  requests 
for  hearing  and  one  written  comment 
from  the  applicants  with  respect  to  the 
notice  of  proposed  exemption  (the 
Notice).  In  that  letter,  the  applicants 
informed  the  Department  that  they 
wished  to  correct  certain  typographical 
errors  and  other  information  published 
in  the  Notice.  Accordingly,  the  following 
information  is  incorporated  into  the 
granted  exemption,  as  corrected:  (a) 
Paragraph  number  one  of  the  Notice  is 
amended  to  indicate  that  on  June  30, 
1991,  the  Pension  Plan  has  assets  of 
approximately  $256,739  (rather  than 


$236,739)  and  that  the  value  of  the 
Parcels  constitute  approximately  15.04% 
(rather  than  15. 4"^)  of  the  assets  of  the 
Pension  Plan;  and  (b)  Paragraph  number 
five  of  the  Notice,  as  published,  contains 
the  sentence.  "On  March  15.  1989,  upon 
advice  of  its  counsel  and  the  advice  of 
its  actuarial  and  employee  benefit 
consulting  firm,  the  Employer  entered 
into  three  transactions"  This  sentence  is 
amended  to  state  that  on  March  15, 1989, 
upon  advice  of  its  actuarial  and 
employee  benefit  consulting  firm.  Combs 
and  Associates,  Inc,  (the  Employer) 
entered  into  the  three  transactions 
described  therein.  It  is  further 
represented  that  the  Employer  did  not 
request  that  its  counsel  render  advice 
with  respect  to  these  three  transactions 
nor  did  counsel  for  the  Employer  render 
any  such  advice. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
February  11,  1992.  at  57  F'R  5015. 

For  Further  Information  Contact: 
Angelena  C.  Le  Blar.c  of  the  Department, 
telephone  (202)  523-8683.  [This  is  not  a 
toll-free  number.) 

General  Information  ^ 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 
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(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  matenal  facts  and 
representations  contained  ;n  each 
application  accurately  describes  all 
material  terms  of  the  tiansac'ion  which 
is  the  subject  of  the  exemption. 

Signed  at  W'ashinglon,  DC.  this  7th  day  of 

April.  1992. 

Ivan  Strasfeld, 

Director  of  ExcrrptL^r.  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor 
;FR  Doc  9: -8336  Filed  4-9-92;  8:45  am) 
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[Application  No.  D-8358,  et  al  ! 

Proposed  Exemptions;  Equitable  Life 
Assurance  Society  of  the  United 
States,  et  al. 

agency:  Pension  and  Welfare  Benefits 

.Adiiinistration.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code), 

Written  Comments  and  liearmg 
Requests 

Aii  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
frr-^.  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  • 
and  include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  heanng  must  also  state 
the  issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
room  N-5649.  U.S.  Department  of  Labor. 
200  Constitution  .Avenue  NW,, 
Washington,  DC  20210.  Attention; 


Application  No.  stated  m  each  Notice  of 
Proposed  Exemption.  The  apphcations 
for  exemption  and  the  comments 
received  wiil  be  available  for  public 
inspection  m  the  Public  Documents 
Room  on  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  roor.  N-5507.  200  Constitution 
Avenue  NW  .  Washington.  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 

the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  fa;,d  s.j.ili  inform  interested 
pt  r.sii.as  of  their  right  to  comment  and  to 
request  a  heanng  (where  appropriate). 
SUPPLEMEKTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408;a)  of  the  Act  and/or  section 
49:'5(c)(5)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  25-0,  subpari  B  (55  PR 
32836.  32847,  .^ugust  10. 1990).  Effective 
December  31. 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713.  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  apphcations  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summ.anzed  below.  Interested  persons 
are  referred  to  the  apphcations  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Equitable  Life  .Assurance  Society  of  the 
United  States  (Equitable)  Located  in 
New  York.  New  York 

(Exemption  Application  No.  D-835B) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  32847.  August  10. 1990).  If  the 
exemption  is  granted  the  restrictions  of 
section  406(a)  of  the  Act  and  the 
sanctions  resulting  from  the  apphcation 
of  section  4975  of  the  Code  by  reason  of 
section  49"5(c)(l)  (A)  through  (D)  of  the 
Code,  shall  not  apply  to;  (1)  The 
reallocation  of  joint  venture  ownership 
interest  in  the  One  Market  Plaza 


Complex  (the  One  Market  Plaza  joint 
Venture)  in  San  } ,     u.isco.  California, 
from  Equitable' 8  general  account  to 
Separate  Account  No.  178.  a  newly- 
formed  single  customer  separate 
account  to  be  maintained  by  Equitable, 
under  a  group  annuity  contract,  on 
behalf  of  the  International  Business 
Machines  Corporation  (IBM)  Retirement 
Plan  (the  Plan);  and  (2)  the  lease  by 
Separate  Account  No.  178  of  14.797 
square  feet  of  office  space  in  One 
Market  Plaza  to  Equitable's  real  estate 
investment  management  subsidiary. 
Equitable  Real  Estate  Investment 
Management.  Inc.  (EREIM)  for  the 
period  of  time  between  March  30, 1990 
through  April  30, 1991,  provided  that:  (a) 
The  terms  of  the  transactons  were 
negotiated  at  arm's-length;  (b)  the 
transactions  were  initiated  by  the  Plan 
based  on  its  own  review  of  investment 
needs;  (c)  the  Plan  retained  Jackson- 
Cross  to  act  as  independent  fiduciary 
with  respect  to  the  transactions;  (d) 
Jackson-Cross  concluded  that  the 
transactions  were  in  the  best  interest  of 
the  Plan;  and  (e)  the  terms  and 
conditions  of  the  transactions  were  at 
least  as  favorable  to  the  Plan  as  those 
between  unrelated  parties. 

EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  March  30, 1990. 

Summary  of  Facts  and  Kt  ^i-t^t-ntations 

1.  Equitable  is  a  mutaul  life  insurance 
company  organized  under  the  laws  of 
the  State  of  New  York  and  subject  to 
supervision  and  examination  by  the 
Superintendent  of  Insurance  of  the  State 
of  New  York.  It  is  the  third  largest  life 
insurance  company  in  the  United  States. 
Among  the  wide  variety  of  insurance 
products  and  services  it  offers, 
Equitable  provides  funding,  asset 
management  and  other  services  for 
several  thousand  employee  benefit 
plans  subject  to  the  provisions  of  Title  I 
of  the  Act. 

Equitable  maintains  several  pooled 
separate  accounts  in  which  pension, 
profit-sharing,  and  thrift  plans 
participate.  Equitable  also  has  several  ' 
single  customer  separate  accounts  and 
investment  management  accounts 
pursuant  to  which  Equitable  manages  all 
or  a  portion  of  the  assets  of  a  number  of 
large  plans.  Equitable's  real  estate 
investment  management  subsidiary. 
EREIM.  provides  real  estate  investment 
advisory  ser\'ices  to  Equitable  and 
property  management  services  with 
respect  to  certain  properties  held  by 
Equitable  accounts.  EREIM  provides 
real  estate  investment  advisory  services 
to  Equitable  writh  respect  to  the  real 
property  assets  of  Separate  Account  No. 
143. 
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Equitable  has  substantial  experience 
in  managing  real  estate  investments.  Of 
the  more  than  S61  billion  in  total  assets 
held  by  Equitable  at  year-end  1989. 
Equitable's  General  Account  held  $12.2 
billion  in  real  estate  mortgage  loans  and 
approximately  $4  billion  in  equity 
investments  in  real  property  and 
interests  in  real  estate  joint  ventures. 
Additionally,  more  than  $6  billion  of  real 
property  investments  were  held  in 
Equitable's  real  estate  separate 
accounts. 

The  Equitable  Variable  Life  Insurance 
Company  (EVLICO)  is  a  wholly  owned 
subsidiary  of  Equitable."  EVLICO  sells 
variable  life  insurance  policies  through 
Equitable  agents  in  50  states,  Puerto 
Rico,  the  Virgin  Islands  and  the  District 
of  Columbia.  As  of  December  31. 1990. 
EVLICO  had  approximately  $55  billion 
face  amount  of  variable  life  insurance  in 
force. 

2.  IBM  and  its  subsidiaries  and 
affiliates  are  the  largest  manufacturers 
of  data  processing  equipment  machines 
and  systems  in  the  world.  As  of 
December  31, 1989.  IBM  had  total  assets 
of  $78  billion.  The  total  assets  of  the 
Plan  were  approximately  $22.9  billion  as 
of  December  31, 1989.  Of  this  amount. 
S2.1  billion  (9.2  percent  of  total  assets) 
were  held  in  real  estate  investments. 
The  named  fiduciary  of  the  Plan  is  the 
IBM  Retirement  Plans  Committee  (the 
IBM  Committee).  The  IBM  Committee  is 
composed  of  three  to  five  directors  of 
IBM,  a  majority  of  whom  are  outside 
directors. 

3.  Equitable  maintains  five  separate 
accounts  on  behalf  of  the  Plan.  Only  one 
of  these  accounts.  Separate  Account  No. 
143,  is  the  subject  of  this  exemption 
application.  As  of  December  31. 1989, 
the  net  asset  value  of  Separate  Account 
No.  143,  which  invests  in  office  building 
complexes,  was  $485,856,395  (23  percent 
of  the  total  real  estate  investments  of 
the  Plan  and  2.1  percent  of  the  total 
assets  of  the  Plan). 

4.  On  October  3, 1988,  the  Department 
published  an  individual  exemption. 
Prohibited  Transaction  Exemption  (PTE) 
88-92  (53  FR  38798).  which  exempts 
certain  transactions  which  may  occur  as 
a  result  of  the  sharing  of  real  estate 
investments  among  various  accounts 
maintained  by  Equitable,  including 
Equitable's  General  Account,  and 
accounts  maintained  by  Equitable  in 
which  employee  benefit  plans 
participate,  provided  that  specified 
conditions  are  met.  The  shared 
investments  held  in  Separate  Account 


No.  143  are  held  and  administered  in 
accordance  with  PTE  88-92. 

On  May  3. 1991.  the  Department 
published  another  individual  exemption. 
PTE  91-26  (56  FR  20480).  which  exempts 
the  transfer  of  certain  interests  in  four 
parcels  of  real  property  from  Equitable's 
General  Account  to  Separate  Account 
No.  143.  Among  the  property  interests 
transferred  to  Separate  Account  No.  143 
pursuant  to  PTE  91-26.  was  a  portion  of 
Equitable's  interest  in  the  One  Market 
Plaza  Joint  Venture. 

5.  As  named  fiduciary  of  the  Plan,  the 
IBM  Committee  decided  that  the  One 
Market  Plaza  Joint  Venture  should  be 
terminated  and  Equitable's  remaining 
interest  in  the  One  Market  Plaza  Joint 
Venture  should  be  reallocated  to  the 
Plan  and  transferred  to  a  new  separate 
account.  Separate  Account  No.  178. 
Equitable's  interest  in  the  One  Market 
Plaza  Joint  Venture  was  transferred  to 
Separate  Account  No.  178  on  March  30. 
1990.  Pursuant  to  the  termination  of  the 
One  Market  Plaza  Joint  Venture. 
Equitable  has  no  investment  discretion 
with  respect  to  Separate  Account  No. 
178.2 

The  applicant  represents  that  as  a 
result  of  the  termination  of  Ae  One 
Market  Plaza  Joint  Venture,  the  lease  by 
Separate  Account  No.  143  of  14.797 
square  feet  of  office  space  in  One 
Market  Plaza  to  EREIM  became  a 
prohibited  transaction  on  March  30. 
1990.' 

8.  In  connection  with  the  original 
reallocation  of  One  Market  Plaza,  on 
December  1. 1986.  Equitable  and  the 
Plan  executed  an  Investment  Allocation 
Agreement  (the  Agreement)  governing 
the  terms  of  the  One  Market  Plaza  Joint 
Venture.  The  Agreement  stipulated  that 
if  the  Plan  requested  reallocation 'of  any 
of  the  interests  retained  by  Equitable's 
General  Account.  Equitable  and  the  Plan 
(or  the  independent  fiduciary  acting  on 
behalf  of  the  Plan)  would  negotiate  the 
terms  of  the  proposed  reallocation.  In 
the  event  that  agreement  could  not  be 
reached  through  negotiation,  the 


■  In  light  of  the  fact  that  EVUCO  it  s  wholly- 
owned  subsidiary  of  Equitable,  all  references  to 
Equitable  in  this  proposal  also  include  reference  to 
EVUCO. 


«  The  applicant  represents  that  the  delegation  of 
sole  investment  authority  to  the  IBM  Committee  is 
consistent  with  section  4240(0  of  the  New  York 
State  Insurance  l.aw.  In  addition,  the  New  York 
State  Superintendent  of  Insurance,  in  granting 
Equitable  approval  to  reallocate  the  One  Market 
Plaza  joint  Venture,  acknowledged  the  transfer  of 
investment  authority  to  the  1MB  Committee. 

'  The  applicant  represents  that  the  One  Market 
Plaza  joint  Venture  was  a  real  estate  operating 
company  (REOC)  writhin  the  meaning  of  the 
Department's  "plan  asset "  regulation,  20  CFR 
2510.3-101(e)  and  that  One  Market  Ptaza  was  not  an 
asset  of  the  Plan  for  purposes  of  the  prohibited 
transaction  provisions  of  the  Act  and  the  Code.  The 
Department  expresses  no  opinion  herein  as  to 
whether  One  Market  Plaza  constituted  an  asset  of 
the  plan  or  whether  the  One  Market  Plaza  Joinl 
Venture  was  a  REOC. 


Agreement  provided  for  'he  use  of 
independent  appraisers  to  determine  the 
price  to  be  paid  for  the  reallocated 
interest. 

Consistent  with  this  provision,  the 
Director  of  Real  Estate  and  Alternative 
Investments  for  the  Plan  requested  the 
reallocation  of  the  interest  retained  by 
Equitable  in  One  Market  Plaza  to  the 
Plan  in  a  letter  dated  December  28,  1989. 
The  Plan  requested  the  reallocation  both 
in  light  of  the  favorable  performance  of 
the  property  and  as  part  of  an  overall 
effort  to  consolidate  its  control  over  its 
real  estate  investments.  The  applicant 
represents  that  Equitable  had  no 
discretion  with  regard  to  the  Plan  s 
decision  to  enter  into  the  transaction 
and  that  the  tenr.s  of  the  transaction 
were  the  subject  of  arm's-length 
negotiations  between  Equitable  and  the 
Plan. 

7.  The  Plan  retained  Jackson-Cross 
Company  (Jackson-Cross)  to  act  as 
independent  fiduciary  in  connection 
with  the  termination  of  the  One  Market 
Plaza  Joint  Venture.  Jackson-Cross  is  a 
Pennsylvania  corporation  engaged, 
directly  and  through  its  affiliates,  in  the 
business  of  commercial  real  estate 
consulting,  brokerage,  management, 
rippraisal  and  related  activities. 
jdckson-Cross  has  substantia! 
experience  in  commercial  real  estate 
matters,  including  consulting,  real  estate 
brokerage,  property  management, 
property  appraising  and  the  review  and 
approval  of  construction  budgets.  It 
currently  manages  approximately  10 
million  square  feet  of  diverse  industrial 
and  commercial  properties  and  office 
building  space. 

The  Plan  chose  Jackson-Cross  to  act 
as  independent  fiduciary  for  the  purpose 
of  determining  that  (a)  the  agreed  upon 
value  of  One  Market  Plaza  was  fair;  (b) 
the  terms  of  the  lease  of  office  space  in 
One  Market  Plaza  by  Separate  Account 
No.  178  to  EREIM  were  fair,  and  that  (c) 
the  transaction  was  m  the  best  interest 
of  the  Plan.  The  Plans  selection  of 
Jackson-Cross  was  based  on  its  past 
experience  with  Jackson-Cross, 
including  its  role  as  independent 
fiduciary  under  PTE  88-92  for  Separate 
Account  No.  143.  The  applicant 
represents  that  Jackson-Cross  is 
independent  from  Equitable  and 
receives  less  than  5  percent  of  its  total 
yearly  fees  from  Equitable  and 
Equitable  separate  accounts. 

8.  Jackson-Cross  acknowledged  m 
writing  (the  Jackson-Cross  letter]  its  role 
as  independent  fiduciary  with  respect  to 
the  transactions.  The  Jackson-Cross 
letter  states  that  Jackson-Cross 
reviewed  the  negotiations  between  the 
Plan  and  Equitable  prior  to  the  date  of 
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the  transactions.  Charles  F.  Seymour, 
Arnold  S.  Tesh  and  Dwight  E,  Wagner  of 
lackson-Cross  served  on  the 
Independent  Fiduciary  Committee  (the 
Committee),  which  acted  as  fiduciary  for 
Separate  Account  No.  143  with  respect 
to  the  purchase  by  the  Plan  of 
Equitable's  remaining  interest  in  One 
Market  Plaza.  In  connection  with  its 
duties  as  fiduciary,  the  Committee  and/ 
or  Jackson-Cross  conducted  the 
following  activities: 

(a)  Inspection  of  the  properly  involved 
in  the  transaction; 

(b)  Review  of  the  quarterly  reports  of 
all  of  the  assets  in  Separate  Account  No. 
143,  including  operating  summaries  and 
the  latest  quarterly  valuations  by 
Equitable's  appraisal  department; 

(c)  Participation  in  meetings  twice 
each  year  with  representatives  of 
Equitable  and  the  Plan  to  review  the 
office  portfolio  in  Separate  Account  No. 
143; 

fd)  Review  of  the  rent  rolls  of  One 
Market  Plaza  and  an  analysis  of  the 
market  in  the  San  Francisco  area, 
including  an  examination  of  comparable 
sales  and  properties;  and 

(e)  Review  of  the  terms  of  the  lease  of 
office  space  in  One  Market  Plaza  by 
Separate  Account  No.  1~8  to  EREIM  to 
ens'jre  that  the  terms  and  conditions  of 
the  lease  were  at  least  as  favorable  to 
the  Plan  as  those  between  unrelated 
parties. 

Based  on  its  review  of  the  terms  of  the 
transactions,  Jackson-Cross  concluded 
that  such  transactions  were  in  the  best 
interests  of  the  Plan  and  recommended 
that  they  be  concluded. 

9.  A  description  of  the  transactions 
are  as  follows: 

(a)  One  Market  Plaza,  located  in  San 
Francisco  California,  is  a  three  structure 
complex  consisting  of  an  enclosed  six- 
story  glass  roofed  gallen,'  and  pedestrian 
mall  and  two  office  buildings.  One 
Market  Plaza  is  subject  to  two 
outstanding  mortgages,  both  of  which 
are  held  by  Equitable's  General 
Account.  The  loan  on  the  building  itself 
had  an  outstanding  balance  of 
approximately  S57  million  as  of  the 
reallocation  date  and,  as  represented  b\ 
Jackson-Cross,  carried  a  below  current 
market  interest  rate.  The  loan  on  the 
parking  garage  had  an  outstanding 
balance  of  $1.8  million.  The  ownership 
interests  in  the  One  Market  Plaza  Joint 
Venture  were  allocated  as  follows: 
Separate  Account  No.  143  (90  percent); 
and  Equitable  General  Account  (10 
percent). 

Through  negotiations  the  parties 
agreed  that  the  Plan  would  purchase 
Equitable's  10  percent  interest  in  the 
One  Market  Plaza  Joint  Venture  for 
534.250,000  Further  the  Plan  prepaid  the 


existing  general  account  mortgage  loans 
under  which  the  One  Market  Plaza  Joint 
Venture  was  obhgated  in  light  of 
Equitable's  agreement  to  waive 
applicable  prepayment  penalties. 
Equitable's  interest  m  the  One  Market 
Piaza  Joint  Venture  was  transferred  to 
Separate  Account  No.  178  on  March  30, 
1990  The  IBM  Comm.ittee  appointed  the 
Yarmouth  Group  to  act  as  real  estate 
investment  manager  to  the  Plan  with 
respect  to  Separate  Account  No.  178, 
terminating  Equitable's  investment 
management  responsibilities  on  behalf 
of  the  Plan  with  respect  to  One  Market 
Plaza. 

(b)  For  a  period  of  approximately  one 
year,  March  30, 1990  through  April  30. 
1991,  after  the  One  Market  Plaza  Joint 
Venture  terminated.  Separate  Account 
No.  178  leased  14,797  square  feet  of 
office  space  in  One  Market  Plaza  to 
EREIM.  a  party-in-interest  with  respect 
to  the  Plan.  Jackson-Cross  represents 
that,  prior  to  the  effective  date  of  the 
lease.  March  30,  1990,  they  reviewed  the 
terms  of  the  lease  and  concluded  that 
the  terms  and  conditions  of  ths  lease 
were  at  fair  market  value  and  were  at 
least  as  favorable  to  the  Plan  as  those 
the  Plan  could  obtain  from  an  unrelated 
third  party. 

10.  In  summary,  the  applicant 
represents  that  the  proposed  exemption 
meets  the  criteria  of  section  408(a)  of  the 
Act  because:  (a)  the  terms  of  the 
transactions  were  negotiated  at  arm's- 
length,  (b)  the  transactions  were 
initiated  by  the  Plan  based  on  its  own 
review  of  investment  needs;  (c)  the  Plan 
retained  Jackson-Cross  to  act  as 
independent  fiduciar>'  with  respect  to 
the  transactions,  (d)  Jackson-Cross 
concluded  that  the  transactions  were  in 
the  best  interest  of  the  Plan;  and  (e)  the 
terms  and  conditions  of  the  transactions 
are  at  least  as  favorable  to  the  Plan  as 
those  between  unrelated  parties. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jean  Anderson  of  the  Department. 
telephone  (202)  523-^71.  (This  is  not  a 
toll-free  number.) 

The  Equitable  Life  Assurance  Society  of 
the  Lnited  States  (f^quitable)  Located  in 
New  York.  NY 

[Application  No.  D-6798J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  part  2570,  subpart  B 
(55  PR  32836.  32847.  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 


by  reason  of  section  4975(c)(1)  (A) 
through  (D)  shall  not  apply  to  the  receipt 
of  common  stock  of  Equitable 
Companies  Incorporated  (Equitable 
Holdings),  or  the  receipt  of  cash  or 
policy  credits.*  by  certain  employee 
benefit  plans,  other  than  employee 
benefit  plans  maintainpH  by  Equitable  or 
an  affiUate  of  Equitable  for  its  own 
employees.*  in  connection  with  a  plan  of 
reorganization  (the  Demutualization 
Plan)  adopted  by  Equitable  and 
implemented  pursuant  to  section  7312  of 
the  New  York  Insurance  Law.  provided 
the  following  conditions  are  met: 

(1)  The  Demutualization  Plan  is 
implemented  in  accordance  with 
procedural  and  substantive  safeguards 
that  are  imposed  under  New  York  law 
and  8uper\'ised  by  the  New  York 
Superintendent  of  Insurance  (the 
Superintendent). 

(2)  The  Superintendent  reviews  the 
terms  of  the  options  that  are  provided  to 
any  policyholders  of  Equitable  (the 
Eligible  Policyholders)  as  part  of  his 
review  of  the  Demutualization  Plan,  and 
the  Superintendent  only  approves  the 
Demutualization  Plan  following  a 
determination  that  such  plan  is  fair  and 
equitable  to  all  Eligible  Policyholders. 

(3)  Each  Eligible  Policyholder  has  an 
opportunity  to  comment  on  the 
Demutualization  Plan  and  decide 
whether  to  vote  to  approve  such  plan 
after  full  written  disclosure  is  given  such 
policyholder  by  Equitable,  of  the  terms 
of  the  plan. 

(4)  Any  election  by  an  employee 
benefit  plan  to  receive  stock,  cash  or 
policy  credits,  pursuant  to  the  terms  of 
the  Demutualization  Plan  is  made  by 
one  or  more  independent  fiduciaries  of 
such  plan  and  neither  Equitable  nor  any 
of  its  affiliates  exercises  any  discretion 
or  provides  investment  advice  with 
respect  to  such  election. 

(5)  After  each  Eligible  Policyholder 
receives  a  minimum  of  three  shares  of 
common  stock,  additional  consideration 
received  by  such  Eligible  Policyholder  is 
based  on  an  actuarial  formula 
determined  from  the  policy's 
contribution  to  the  surplus  of  Equitable 


*  As  used  herein,  a  policy  credit  it  a  dividend,  an 
additional  death  benefit,  a  premium  credit  or  an 
increased  policy  account  value. 

'  Equitable  is  not  requesting,  nor  is  the 
Department  providing  exemptive  relief  herein  with 
respect  to  the  distrtibutions  of  stock  to  plans  that 
Equitable  or  its  affiliates  maintain  for  their  own 
employees.  Equitable  believes  that  such  stock 
would  constitute  qualifying  employer  securities 
within  the  meaning  of  section  407(d)(5)  of  the  Act 
and  that  section  406(e)  of  the  Act  would  apply  lo 
such  distributions  In  this  regard,  the  Department 
expresses  no  opinion  on  whether  such  distributions 
would  satisfy  the  terms  and  conditions  of  section 
406(e)  of  the  Act 
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which  has  been  approved  by  the 
Supermtendent  with  the  assistance  of 
Coopers  and  Lybrand. 

(Sj  Ail  plans  participate  in  the 
transactions  on  the  same  basis  as  other 
Eligible  Poiicyhoiders  that  are  not  plans 
withm  their  respective  zroupings. 

[7)  No  Elligibie  Policyholders  pay  any 
brokerage  commission  or  fees  in 
connection  ^~nh  their  receipt  of  stock. 

(8)  All  of  Equitable  8  policyholder 
obligations  remain  in  force  and  are  not 
affected  by  the  Demutuaiization  Plan. 

Summary  of  Facts  and  Representations 

1-  Eqiiitdbie  is  a  n:u"u^i:  life  .nsurance 
company  organ^ed  under  the  ldv*s  of 
the  State  of  New  York.  It  is  one  of  the 
largest  insurance  com,panies  in  the 
United  States.  As  of  December  31.  1991. 
the  estimated  reserve  amoimts 
attributable  to  employee  benefit  plan 
policyholders  for  each  of  the  relevant 
product  lines  were  $404  J  million  for 
group  life  and  health  insurance,  $1.69 
billion  for  individual  and  group  annuity 
contracts  and  $116.3  m.ilUon  for 
individual  life  insurance  policies." 
.Additionally,  Equitable  has  a  number  of 
SLibsidianes  and  affiliates  that  provide  a 
variety  of  financial  services,  including 
investment  management  and  brokerage 
services.  In  this  respect.  Equitable  and 
three  major  investment  management 
3'jbs'dianes  had  approximately  $144.7 
b:!!ion  in  asse's  under  management  as 
of  December  31.  1991.  Equitable  and  its 
af'lliates  also  pro\ide  a  variety  of 
fiduciary  and  other  services  to  employee 
benefit  plans,  many  of  which  are 
Equitabie  policyholders.  Such  services 
include  plan  administration  and  related 
services,  investment  management 
services  and  securities  brokerage  and 
related  services. 

As  a  mutual  life  insurance  company. 
Equitable  has  no  shareholders. 
Policyholders  of  a  mutual  life  insurance 
company  are  members  of  the  company 
and.  in  such  capacity  are  entitled  to 
vote  to  elect  the  directors  of  the 
company.  Members  are  also  entitled  to 
share  in  the  assets  of  the  company  upon 
its  liquidation. 

2.  On  November  27, 1991,  Equitable's 
Boad  of  Directors  adopted  a  plan  of 
demutuaiization  under  which  Equitable 
wouid  be  converted  from  ■  mutual  life 
insurance  company  to  a  stock  life 
insurance  company.  Equitable  believes 
that  demutuaiization  will  put  it  in  a 
posiiton  to  access  capital  by  issuing 
equity  securities  to  public  and 


•  Eciuilable  rcsreteott  tha<  tii««e  r?5pjr*«  are  net  at 
'^■TiisiTurA^  -.jiwd  10  other  UMurcn  «na  !..•«:. 
ex^ai:>«  o!  reserve*  attribuUbie  to  £qait'jntr 
!epd.-ate  iccuunt*  (other  (baa  fbarairteed  inu-rt^m 
icparaie  dctounts). 


institntiona!  investors  in  order  to 
rt-s^^ond  to  competitive  pressures  and  to 
take  advantage  of  new  ittv  estment 
opportunities  which  it  is  pppfiuded  from 
doing  89  a  mutual  life  insurance 
company.  In  addition,  Equitable  believes 
that  demutuaiization  will  enhance  its 
iort  'f'rm  strength  and  benefit  its 
ptHicyholders  from  a  stronger  balance 
sheet  and  the  likeHhood  of  a  higher 
credit  rating.  Further,  Equitable  explains 
that  its  conversion  to  a  stock  life 
insurance  company  will  provide  other 
benefits,  nicluding  giving  Eligible 
Policyholders  stock,  cash  or  policy 
credits  in  exchange  for  their  illiquid 
membership  interests;  the  flexibihty  to 
cause  non-insurance  operations  to  direct 
holdings  of  an  upstream  holding 
company  as  described  below;  and  the 
ability  to  use  stock  options  to  attract 
and  retain  talented  employees. 

3.  In  accordance  writh  its  proposed 
demutuaiization,  Equitable  has  outlined 
the  pertinent  provisions  of  the  New  York 
Insurance  Law.  In  relevant  part,  section 
7312  of  the  New  York  Insurance  Law 
establishes  an  approval  process  for  the 
demutuaiization  of  a  life  inisurance 
company.  Under  section  7312,  the 
conversion  of  a  mutual  life  insurance 
company  to  a  stock  life  insurance 
company  must  be  initiated  by  the  board 
of  directors  of  the  mutual  Ufe  insurance 
company,  which  may  approve  a  plan  of 
demutuaiization  only  by  a  vote  of  at 
least  75  percent  of  the  entire  board  upon 
a  finding  tht  the  plan  of  demutuaiization 
is  fair  and  equitable  to  all  policyholders. 
Once  approved  by  the  board,  a  plan  of 
demutuaiization  must  be  submitted  to 
the  New  York  Superintendent  of 
Insurance  for  his  review.  For  the 
demutuaiization  plan  to  become 
effective,  the  Superintendent  must 
determine  that  the  plan  meets  the 
requirements  Imposed  by  section  731 2. 
including  the  requirements  that  the  plan 
be  fair  and  equitable  for  the 
policyholders  and  not  be  detrimental  to 
the  public  and  that  following  the 
demutuaiization,  the  insurer  will  have 
an  amount  of  capital  and  surplus  which 
tfie  Superintendent  deems  to  be 
reasonably  necessary  for  its  future 
solvency. 

To  assist  the  Superintendent  in 
discharging  his  duties,  section  7312 
requires  the  Superintendent  to  appoint 
an  independent  actuary  to  review  the 
actuarial  aspects  of  the  plan.  In 
addition,  the  Superintendent  is 
permitted  to  appoint  other  qualified. 
disinterested  persons  or  institutions  to 
serve  at  consultants.  In  the  case  of  the 
Equitable  demutuaiization.  the 
Supermtendent  has  hired  Coopers  4 
Lybrand  to  conduct  the  required 
actuarial  review  and  the  investment 


banking  firms  of  Wasserstein  Perella  & 
Company.  Inc.  and  Alexander  Brown  Ik 
Sons,  Inc..  as  investment  banking 
consultants.  For  legal  advice,  the 
Superintendent  has  retained  the  law 
firm  of  Willkie.  Farr  and  Gallagher. 
Section  7312  further  requires  the 
Superintendent  to  hold  a  public  hearing 
en  the  plan  of  demutuaiization  at  which 
tim.e  policyholders  and  other  interested 
persons  may  express  their  views  on  the 
plan.  Notice  of  the  public  hearing  must 
be  provided  to  each  policyholder  of  the 
insurance  company  whose  policy  or 
contract  is  in  force  on  the  date  of 
adoption  of  the  plan  of  demutuaiization, 
and  must  be  published  in  three 
newspapers  of  general  circulation.  The 
purpose  of  the  public  hearing  is  to  allow 
interested  persons  the  right  to  comment 
on  the  fairness  of  the  terms  of  the 
demutualizaiton,  its  ralonale  and 
purposes,  and  to  consider  whether  the 
demutuaiization  is  in  the  interest  of  the 
insurance  company  and  its 
policyholders  and  is  not  detrimental  to 
the  pubic. 

After  the  public  hearing,  the 
Supenntendent  must  determine  whether 
or  not  to  approve  the  plan  of 
demutuaiization.  In  this  connection,  the 
Superintendent  will  approve  such  plan  if 
he  finds  that  it  does  not  violate  the 
insurance  law,  that  it  is  fair  and 
equitable  to  the  policyholders,  that  it  is 
not  detnmental  to  the  public,  and  that 
after  giving  effect  to  the 
demutuaiization.  the  insurer  will  have 
an  amount  of  capital  and  surplus  that 
the  Supenntendent  deems  to  be 
reasonably  necessary  for  the  company's 
future  solvency.  The  Supenntendent 
must  also  determine  that  the  plan  of 
demutuaiization  has  a  purpose  and 
provides  for  the  enhancement  of  the 
operations  of  the  reorganized  insurer 
and  will  not  substantially  lessen 
competition  in  any  line  of  the  insurance 
business.  A  decision  by  the 
Supenntendent  to  approve  the 
demutuaiization  plan  is  subject  to 
judicial  review  in  the  New  York  courts. 

The  policyholders  of  the  mutual  life 
insurance  com.pany  m.ust  also  be 
provided  with  notice  of  the  plan  and  an 
opportunity  to  vote  on  whether  or  not  to 
approve  the  plan.  Each  policyholder  is 
entitled  to  one  vote,  and  the  plan  must 
be  approved  by  a  vote  of  at  least  two- 
thirds  of  all  votes  cast  by  polic>holders 
entitled  to  vote,' 


'  Equitable  an'icipates  that  approximately  Z2 
million  poiu  yholden  will  be  elijjiWe  to  vole  on  the 
Demu»n«iiza'ton  Pl»n  At  leant  JO  days  pnor  to  the 
public  heanng  on  the  Demuluahzailon  Plan, 
E<}uita'^le  wiU  provide  each  Eligible  Policyhoider 
with  tin  official  summary  of  the  plaa  that  bag  been 
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4.  Equitable  filed  its  Demutualization 
Plan  with  the  Superintendent  on 
December  3, 1991.  As  discussed  above, 
the  Superintendent  is  required  to  hold  a 
public  hearing  and  determine  whether  or 
not  to  approve  the  plan.  Equitable 
anticipates  that  the  public  hearing  will 
be  held  during  the  Spring  of  1992  and 
that  the  affirmative  vote  of  two-thirds  of 
all  Eligible  Policyholders  whose 
insurance  policies  were  in  effect  as  of 
November  27,  1991  (the  adoption  date  of 
the  Demutualization  Plan  by  Equitable's 
Board  of  Directors)  will  occur  in  the 
second  quarter  of  1992.  Equitable  also 
anticipates  that  the  Superintendent's 
decision  on  whether  to  approve  the 
Demutualization  Plan  will  be  made 
during  the  second  quarter  of  1992. 

5.  Equitable  represents  that  the 
Demutualization  Plan  provides  for  the 
formation  of  Equitable  Holdings,  a 
holding  company  that  was  incorporated 
on  July  15,  1992.  Equitable  Holdings  has 
been  organized  initially  as  a  subsidiary 
of  Equitable,  and  Equitable  owns  the 
outstanding  stock  of  Equitable  Holdings. 
On  the  effective  date  of  the 
Demutualization  Plan,  Equitable  will 
issue  common  stock  to  Equitable 
Holdings,  In  addition.  Equitable  will 
surrender  to  Equitable  Holdings  (and 
Equitable  Holdings  wiii  cancel)  all  of  the 
Equitable  Holdings  common  stock  that 

IS  presently  held  by  Equitable.  Thus. 
Equitable  will  become  a  subsidiary  of 
Equitable  Holdings.  All  of  Equitable's 
insurance  policies  will  remain  in  force 
and  all  policyholders  will  be  entitled  to 
receive  all  of  the  benefits  under  their 
polices  and  contracts  to  which  they 
would  have  been  entitled  if  the 
Demutualizaiton  Plan  had  not  been 
adopted. 

6.  In  connection  with  Equitable's 
proposed  demutualization.  on  July  18, 
1991.  AXA  S.A.  (AXA),  a  French 
insurance  company,  made  a  $1  billion 
cash  investment  in  Equitable  by 
purchasing  a  Secured  Note  (the  Secured 
Xote)  in  the  aggregate  principal  amount 
of  $750  million  and  a  Surplus  Note  (the 
Surplus  Note)  in  the  principal  amount  of 
S250  million.  (The  Secured  Note  and  the 
Surplus  Note  are  collectively  referred  to 
herein  as  the  Notes.)  The  Secured  Note 
was  issued  to  AXA  pursuant  to  the 
terms  of  an  Investment  Agreement 
among  Equitable,  Equitable  Holdings 
and  AXA  in  July  1991.  The  Secured  Note 
pays  interest  semiannually  in  an  amount 


equal  to  its  investment  earnings 
(including  realized  and  unrealized  gains 
and  losses)  of  a  collateral  account  in 
which  the  $750  million  in  proceeds  from 
the  Secured  Note  has  been  placed.  The 
collateral  is  subject  to  a  Security 
Agreement  by  and  between  Equitable, 
AXA  and  Morgan  Guaranty  Trust 
Company  of  New  York,  as  collateral 
agent.  The  collateral  proceeds  are 
invested  in  cash,  securities,  short  term 
instruments  and  time  deposits  such  that 
the  appreciation  from  the  investments 
will  accrue  to  AXA.  The  Secured  Note 
m.atures  on  the  earlier  of  June  30. 1996  or 
the  date  on  which  AXA's  Investment 
Agreement  is  terminated  in  accordance 
with  its  terms. 

The  Surplus  Note  is  an  unsecured 
obligation  of  Equitable  that  matures  on 
July  18, 1994.  It  bears  interest  at  an 
annualized  rate  which  is  equal  to  the  six 
month  London  interbank  offered  rate  in 
effect  from  time  to  time  plus  one 
percent.  PajTnents  with  respect  to  the 
Surplus  Note  are  subject  to  the  approval 
of  the  Superintendent. 

7.  Under  the  terms  of  the  respective 
agreements,  AXA  will  exchange  both  of 
the  Notes  simultaneously  at  the  initial 
public  offering  of  Equitable  Holdings 
stock.  The  public  offering  is  expected  to 
coincide  with  the  effective  date  of  the 
Demutualization  Plan  (i.e.,  not  more 
than  six  months  after  the 
Superintendent's  approval  of  the  plan, 
unless  such  plan  is  otherwise  extended). 
As  a  precondition  to  the  exchange,  the 
net  proceeds  realized  from  the  initial 
public  offering  must  total  at  least  $300 
milhon.  otherwise  AXA  is  not  required 
to  participate. 

Assuming  $300  million  in  net  proceeds 
is  realized.  AXA  will  exchange  the 
Notes  at  their  "accreted  value"*  for 
Equitable  Holdings  stock  at  a  per  share 
price  initially  based  on  the  price  at 
which  such  shares  are  sold  in  the  initial 
public  offering.  In  the  exchange.  AXA  is 
expected  to  acquire  between  40-49 
percent  of  the  total  outstanding 
Equitable  Holdings  stock,  depending  on 
the  market  price  at  that  time.  The 
remaining  shares  of  the  stock  will  be 
acquired  by  members  of  the  public  and 
Eligible  Policyholders,  including 
employee  benefit  plans,  as  discussed 
below. 


approved  by  the  Superintendent  and  which 
discusses  such  pohcyhoider's  rights.  Eligible 
Pohcyholders  are  also  expected  to  receive 
additional  information  about  Equitable  which  will 
include  financial  statements,  the  intended  uses  of 
the  proceeds  from  the  public  offering,  and  a 
discussion  and  analysis  of  Equitable's  Tinancial 
condition  and  the  results  of  its  operations 


'  Equitable  explains  that  for  purposes  of  the 
exchange,  the  Notes  wilJ  be  valued  at  the  sum  of 
their  face  value  of  $1  billion  plus  an  amount  thereon 
(the  accretion  amount)  which  is  calculated  at  an 
annualized  rate  of  22  percent,  compounded 
annually,  from  luly  18, 191  (the  date  of  the  AXA 
investmenll  to  the  effective  date  of  the 
Demutualization  Plaa  less  an  amount  calculated  by 
reference  to  the  amount  of  interest  actually  paid  on 
the  Notes  through  the  effective  date. 


The  exchange  price  is  subject  to 
adjustments  and  limitations  on  a  basis 
that  takes  into  account  the  average  of 
the  initial  public  offering  price  for  the 
stock  and  the  average  closing  price  of 
the  Equitable  Holdings  stock  for  the  40 
trading  day  period  following  the  20th 
day  of  trading  of  such  stock  on  the  New 
York  Stock  Exchange  (the  NYSE). 
Accordingly.  Equitable  represents  that 
the  number  of  shares  of  Equitable 
Holdings  stock  that  will  be  received  by 
AXA  upon  the  exchange  of  the  Notes, 
will  take  into  account  later  fluctuations 
in  the  market  price  of  such  stock  due  to 
trading  activity.  Generally,  if  the  stock 
trades  at  a  lower  average  price  over  this 
period,  AXA  will  receive  additional 
stock  (common  or  preferred  depending 
on  whether  the  49  percent  cap  on 
common  stock  has  been  reached)  and  if 
the  stock  trades  at  a  higher  average 
price,  AXA  will  be  required  to  return 
such  stock  for  cancellation.'  Equitable 
also  represents  that  neither  it  nor  any 
other  person  will  make  upward  or 
downward  adjustments  in  the  price  of 
Equitable  Holdings  stock. 

Three  AXA-nominated  individuals 
have  joined  Equitable's  Board  of 
Directors,  and  AXA  will  be  entitled,  in 
the  future,  to  nominate  representatives 
on  the  Equitable  Board  proportionate  to 
its  ownership  interest  in  Equitable 
Holdings.  Equitable  represents  that 
AXA's  investment  in  Equitable  Holdings 
will  add  to  Equitable's  financial  strength 
and  will  not  impair  Equitable's  policy 
commitments  or  other  obligations. 

8.  Equitable's  Demutualization  Plan 
will  provide  for  Eligible  Policyholders  to 
receive  a  minimum  of  three  shares  of 
common  stock  of  Equitable  Holdings 
(the  fixed  component)" '^  as 


*  If.  under  the  formula  used  to  determine  the 
number  of  shares  to  be  received  by  AXA  in 
connection  with  the  demutualization.  AXA  receives 
less  than  40  percent  of  the  outstanding  common 
stock  of  Equitable  Holdings.  AXA  will  have  the 
nght  to  buy  enough  additional  shares  of  Equitable 
Holdings  common  stock  at  the  exchange  price  (as 
finally  adjusted)  to  bring  its  ownership  up  to  40 
percent.  If  under  the  formula.  AXA  would  receive 
more  than  49  percent  of  the  outstanding  common 
stock  of  Equitable  Holdings,  then  only  49  percent  of 
the  shares  of  common  stock  will  be  issued  to  AXA. 
and  AXA  will  receive  the  remainder  of  the 
exchange  value  of  its  investment  in  shares  of 
preferred  stock  of  Equitable  Holdings  (all  of  which 
may  be  convertible  into  common  stock). 

'"  After  the  allocation  of  the  Tixed  component  is 
made  to  Eligible  Policyholders,  the  remainder  of  the 
shares  reserved  for  distribution  to  Eligible 
Policyholders  «vill  be  allocated  to  Eligible 
Policyholders  that  own  participating  pohcies  as  a 
variable  component  of  the  distribution.  The  variable 
component  will  be  allocated  among  these  Eligible 
Policyholders  based  on  the  estimated  past 
contributions  to  the  surplus  of  Equitable  and  the 
estimated  present  value  of  the  expected  future 
contributions  to  surplus  of  their  participating 
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consideration  forgiving  up  their 
membership  interests  in  the  mutual  life 
insurance  company,  which  interest  will 
be  extinguished  as  a  result  of  the 
demutuaiization.  As  noted  above,  such 
stock  will  be  actively  traded  on  a 
nahcmal  secunties  exchange,  such  as  the 
NYSE,  and  it  may  be  transferred  to 
other  shareholders.  As  also  stated 
aboire.  Eligible  Policyholders  are 
essentially  those  policyholders  whose 
insurance  policies  or  annuity  contracts 
that  were  asued  by  Equitable  were  m 
force  as  of  November  2',  1991  and  still 
remain  in  force  on  the  date  that  the 
Demutuahzation  Plan  becotr.e<? 
effective.' ' 

9.  In  general,  an  EUigibie  Policyholder 
will  receive  cash  unless  such 
policyholder  indicates  a  preference  to 
receive  stock,  resides  outside  the  United 
States  or  Canada,  has  mail  that  is 
undeliverable  or  has  a  policy  that  :s 
subject  to  a  iien  or  to  a  bankruptcy 
proceeding.  In  addition,  those  Eligibie 
Policyholders  who  are  allocated  *er\  or 
fewer  shares  of  stock  will  receive  cash 
or  policy  credits  uistead  of  stock.  The 
cash  or  policy  credits  that  are  received 
by  these  policyholders  will  have  a  value 
equal  to  the  stock  such  policyholders 
would  otherwise  have  received,  based 
on  the  pnce  per  share  of  Equitable 
Holdings  stock  in  the  initial  public 
offering.  For  purposes  of  ailocdting  the 
consideration.  Equitable  represents  that 
all  policyholders  will  be  treated  the 


polices  These  ae'ermir.d'djn.")  wiU  be  made 
separately  for  e8C^  z^ms  of  Dusuiess  specified  m 
'.he  Deraut'jd.iza'jon  Ptan  (e.g-  individual  life 
m«(irflnce.  mdivirjual  annuities,  group  anmiity 
contrscu.  Hcl  The  alloca'ions  w.ll  be  based  on 
me!hoQo,ogie«  developed  Dy  Equitaoie  i  sctuanet 
and  examined  and  tpproved  oy  the  Super.ntendent 
with  assistance  of  Coopers  *  Lytrrand. 

•'  Equitable  represents  that  under  •ection* 
7312(aK2).  (el  and  4210(a((31  of  New  York  hwirmnce 
Law.  t.he  i"  jck.  cash,  policy  cred:'s  or  othef 
compeiuauon  resulting  frotr.  tne  Demutoalizanon 
Plan  must  be  d.'stnt>i:ted  to  'porcyr;o»der«."  as 
de'ennmated  by  L"ie  ™rord»  of  Lhe  .-nviai  life 
iniarance  cijmpany  Fqiittaoie  furUier  -e:!r>!iier 's 
that  an  msurance  or  annui'v  poury  t*iat  p.T.  "i^s 
b€.'".et'.Ls  under  ar.  emcsoyee  tsetief;!  p^an.  typically 
dew^aies  the  employer  'Jiat  sponsor?  the  plan,  or  a 
trjstee  acting  on  Penai/  of  the  pian.  at  "^e 
poitcytwider  In  tnu  resard.  Ec;u,tdDlB  a«»erti  tbal  it 
is  recia^."«d  unaer  Sew  Yorn  Ir.surance  L.aw  to  mnh.t 
di8t.-:'j.tioni  rwiuitirj!  trotr.  trie  DeTnarjs!'.z..i';'"n 
Plan  '0  the  empiover  or  tfte  pian  iponnor  wneo  tnpy 
are  the  designated  pour-.hoideT  or.  tne  piart  p'it;cy 

In  arnerai,  it  is  tne  Opa-tra^nl  s  v-'w  .."-u'  'f  ai\ 
i.".»urance  policy  iinci;iding  an  annuity  cor.tr«!,-t; 
was  purcftased  wiia  assets  of  an  etnpicvee  tienefit 
pian.  and  if  there  exist  any  participants  cpve--?d 
under  'he  pian  (as  detuned  at  2S  CFR  25 ti'  J--i:  at  the 
time  when  Equitable  mctirs  the  obi»(iat:.cm  tc 
distnbute  stoc*.  cash,  fwbcy  credia  or  VJvr 
compensation,  then  sucti  considersnan  would 
const  'u'e  an  asset  of  sucn  pian.  Li-nder  toese 
circi^nstances.  tee  appropnate  pian  rid'iafL-*i  must 
take  aij  aeoessary  t^eps  to  safeauard  tAe  assets  of 
the  pan  in  artier  to  avoid  en^agirn  m  a  violation  of 
lite  Wucia.-y  respcr.sibility  p.-tjvisions  of  the  .Act. 


same  within  their  class  groupings 
Equitable  also  st.dtes  that  no  Eligible 
Pohcyholder  wiii  be  entitled  to  receive 
subscription  rights  in  'he  st(x:k. 

10.  Undf-r  the  Demutuahzjition  Plan. 
those  EligiOie  t'olicyholders  who  are 
entitled  to  receive  stock  will  do  so 
without  the  payment  of  any  brokerage 
commissioas  or  similar  fe€S  In  addition. 
Equitable  wui  e.s'ati!ish  a  cnmmission- 
free  sates  program  under  which  Eligible 
Policyholders  who  receive  twenty  or 
fewer  share*  of  stock  will,  for  a  limited 
three  month  period  beginning  nine 
months  after  the  Demutualization  Plan 
becomes  effective,  be  enhtlod  to  sell  m 
the  public  market  all  of  the  common 
stock  they  have  received  pursuant  to  the 
Demutualization  Plan.  Any  such  sale  of 
the  stock  will  be  conducted  at  the 
current  market  price  for  the  stock  and 
without  the  payment  of  any 
commissions  or  similar  fees  to 
Equitable.  Equitable  explains  that  the 
market  price  for  the  stock  will  differ 
from  the  iiutial  public  offering  price  as  a 
pricing  mechanism  will  have  been 
established  based  upon  prior  trades. 

For  purposes  of  the  commission-free 
sales  program.  Equitable  contemplates 
that  the  stock  will  be  listed  on  the 
NYSE.  Sales  requests  made  by  Eligible 
Policyholders  will  be  accumulated  by 
First  Chicago  Trust  Company  (First 
Chicago)  of  New  York.  Equitable 
Holdings'  stock  transfer  agent.  First 
Chicago  will  arrange  for  such  shares  to 
be  sold  on  a  daily  basis,  subject  to 
appropriate  daily  limits."  If  an  Eligible 
Policyholder  sells  its  shares  thnmgji  the 
program,  the  policyholder  will  receive 
an  amount  equal  to  the  average 
proceeds  per  share  realized  on  sales  of 
the  shares  during  a  specified  averaging 
period  during  which  the  policyholder  s 
shares  were  sold.  A  check  for  the  sales 
proceeds  will  be  sent  to  each  such 
policyholder. 

11.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 
(a)  the  Demutualization  Plan  will  be 
implemented  in  accordance  with  the 
section  7312  of  the  New  York  Insurance 


'*  Equitable  represents  that  it  has  not  made  a 
final  dedskm  regartUng  the  broker  that  wSl  at^ually 
effect  sales  of  stock  under  the  commission-free 
sales  program.  Equitable  explains,  however,  that  it 
is  possible  that  its  affiliate,  the  Pershing  Division  of 
Donaldson.  Lofkio  *  Jcnrette  Seonittes  Corporation 
(Pershing),  may  provide  these  services.  The 
perfonnanoe  of  theae  aervices.  Equitable  noles,  wt'J 
not  involve  any  fiduciary  activity  on  behalf  of 
employee  benefit  plana  and  no  comniissions  wiU  be 
paid  by  tke  selling  pohcyholders  in  connection 
therewith.  In  the  event  Pershing  is  retained  ti5  effect 
securities  trwtsaottans  aa  peni  of  Ae  program. 
Equitable  states  that  It  will  pay  aH  of  Pershmg's 
fees. 


Law  and  it  must  be  approved  and 
supervised  by  the  Superintendent  of 
Insurance-,  (b)  any  election  by  an 
employee  benefit  plan  to  receive  stock. 
cash  or  policy  credits,  pursuant  to  the 
Demutualization  Plan,  will  be  made  by 
one  or  more  independent  fiduciaries  of 
such  plan  and  neither  Equitable  nor  any 
of  its  affiKates  vrill  exercise  any 
discretion  or  render  investment  advice 
with  respect  to  such  elections  (c)  after 
each  Eligible  Policyholder  receives  a 
minimum  of  three  shares  of  stock, 
additional  consideration  paid  to  such 
Eligible  Policyholder  will  be  based  upon 
an  actuarial  formula  and  determined 
from  the  policy's  contribution  to  the 
surplus  of  Equitable  which  has  been 
approved  by  the  Superintendent  with 
the  assistance  of  Coopers  and  Lybrand; 
(d)  no  Eligible  Policyholder  will  pay  any 
brokerage  commissions  or  fees  in 
connection  with  such  policyholder's 
receipt  of  stock;  (e)  all  plans  will 
participate  in  the  transactions  on  the 
same  basis  as  other  Eligible 
Policyholders  which  are  not  plans 
withm  their  respective  class  groupings; 
and  (f)  the  terms  of  the  Demutualiiation 
Plan  and  the  rights  of  Eligible 
Policyholders  with  respect  thereto,  will 
be  fully  disclosed  in  writing  by 
Equitable. 
NOTICE  TO  MTERESTEO  PERSONS 

Notice  of  the  proposed  exemption  will 
be  given  to  all  interested  persons  within 
5  days  of  the  date  of  publication  of  the 
notice  of  pendency  in  the  Federal 
Register.  Such  notice  will  Include  a  copy 
of  the  notice  of  proposed  exemption  as 
published  in  the  Federal  Register  and 
shall  inform  interested  persons  of  their 
right  to  comment.  Comments  with 
respect  to  the  notice  of  proposed 
exemption  are  due  within  35  days  after 
the  date  of  pubKcation  of  this  exemption 
in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Ian  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Informatioa 

The  attention  of  mterested  persons  is 
directed  to  the  following 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975{c](2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibihty  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
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duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(lKb)  of  the  act;  nor  does  it 
affect  the  requirement  of  section  401(a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintainmg 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(r,)f21  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible. 
m  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan: 

(3)  The  proposed  exemptions,  if 
granted  vmII  be  supplemental  to,  and  not 
in  derogation  of,  any  other  provisions  of 
the  .A.ct  and/or  the  Code,  including 
statutor>'  or  administrative  exemptions 
and  transitional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory'  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction:  and 

(4)  The  proposed  exemptions,  if 
granted  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
apphcation  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC  ttus  7th  day  of 
.April.  1992. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
i'S.  Department  of  Labor 
[FR  Doc  92-6337  Filed  4-9-92;  8;45  am] 

81UJNG  COOe  4510-2»^ 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 

.Administration.  Office  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules:  request  for 

comments. 


summary:  The  National  Archives  and 

Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 


preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research  or  other 
value.  Notice  is  pubhshed  for  records 
schedules  that  (])  propose  the 
destruction  of  records  not  pre\  lousiy 
authorized  for  disposal,  or  (2)  reduce  the 
retention  penod  for  records  already 
authorized  for  disposal  NAR,A  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 
DATES:  Request  for  copies  must  be 
received  m  writing  on  or  before  May  28, 
1992.  Once  the  appraisal  of  the  records 
is  complete.  N.ARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
.eivcn  30  days  to  submit  comments. 
ADDRESSES;  .Address  requests  for  single 
<  opies  of  schedules  identified  in  this 
r.rtice  to  the  Records  Appraisal  and 
Disposition  Division  [NIR],  National 
Archives  and  Records  Administration, 
Washington.  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency, 
SUPPLEMENTARY  fNFORMATrON:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  se.nes  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention 

Destruction  of  records  requires  the 
approval  of  the  .Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  "-ecords  that  takes 
into  account  their  administrative  use  by 
the  agency  of  ongm.  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government  s 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  bnefly  descnbes  the 
records  proposed  for  disposal.  The 


records  schedule  contains  additional 
information  about  the  record*  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Office  of  the  Secretary  of  Defense 
(NI-33(>-92-2).  Office  of  Operational 
Test  and  Evaluation  technical  reference 
materials. 

2.  Department  of  the  Navy,  Bureau  of 
Medicine  and  Surgery  (Nl-NU-92-2). 
Family  Advocacy  Files. 

3.  Department  of  Commerce. 
International  Trade  Administration  (NI- 
151-92-2).  Records  of  the  International 
Economic  Policy,  Office  of  Canada,  Free 
Trade  Agreement  Binational  Secretariat. 

4.  Department  of  Commerce,  Bureau  of 
Economic  Analysis  (NI-375-89-1). 
Records  of  the  Regional  Economic 
Analysis  Division,  Analysis  Branch. 

5.  Farm  Credit  Administration  (Nl- 
103-92-1).  Indemnity  account  records. 

6.  Federal  Communications 
Commission,  Office  of  Chief  Engineer 
(N1-17J-02-).  Experimental  Station 
License  Files,  1934-74. 

7.  Federal  Deposit  Insurance 
Corporation.  Division  of  Supervision 
[Nl-34-«l-7).  Revisions  to  the  division's 
comprehensive  schedule. 

8.  General  Accounting  Office  (NI-411- 
90-10).  Copies  of  blueprint  drawings  of 
the  GAO  Headquarters  Building 
(originals  have  been  transferred  to  the 
National  Archives). 

9.  Department  of  Health  and  Human 
Services,  Centers  for  Disease  Control 
(Nl-442-91-9).  Comprehensive  schedule 
covering  the  electronic  records  systems 
of  the  Center  for  Prevention  Services. 

10.  Department  of  Health  and  Human 
Services,  Centers  for  Disease  Control, 
National  Center  for  Health  Statistics 
(NI-442-01-13).  Electronic  and  microfilm 
records  containing  data  input  into  the 
main  data  file  of  the  abortion  module  of 
the  Vital  Statistics  Registration  system. 

11.  Indian  Arts  and  Crafts  Board  (Nl- 
435-92-2).  Comprehensive  schedule  for 
audiovisual  and  publicity-related 
records. 

12.  Department  of  the  Interior,  Bureau 
of  Land  Management,  Texas  Acquired 
Minerals  Project  (NI-49-81-2).  Routine 
administrative,  facilitative,  background, 
and  duplicative  input  records. 

13.  Department  of  Justice,  Executive 
Office  for  United  States  Attorneys  [NI- 
118-92-1).  Administrative  records  for 
the  Special  Assistant  Program. 

14.  Department  of  Labor,  Bureau  of 
Employment  Security  (NI-183-91-1). 
Correspondence,  surveys,  reports, 
proposals,  subject  files,  and  other 
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administrative  and  housekeeping 
records.  1936-69. 

15.  Department  of  State,  Foreign 
Buildings  Office  (Nl-59-92-6).  Routine 
and  facilitative  financial  records. 

16.  Tennessee  Valley  Authority, 
Resource  Development  (NI-142-90-15). 
Hydrographs  of  daily  flow  and  water 
elevations  in  the  TVA  reservoir  system. 

17.  Tennessee  Valley  Authority. 
Atmospheric  Science  Department  (NI- 
142-91-10).  Subject  files  documenting 
""outine  administrative  activities  (the 

emainder  of  this  file  is  designated  for 
ransfer  to  the  National  Archives. 

18.  Tennessee  Valley  Authority, 
information  Services  and  Power 
Engineering  and  Construction  {NI-142- 
91-12).  Engineering  geological  data. 

19.  Tennessee  Valley  Authority. 
Retirement  Services  (NI-142-91-16). 
Retirement  records. 

20.  Tennessee  Valley  Authority. 
Customer  Group  (NI-142-92-2).  Area 
Dispatch  and  Control  Center  System 
Alarm  summary. 

21.  Department  of  the  Treasury.  Office 
of  Thrift  Supervision  (NI^i83-92-l). 
Records  of  the  Human  Resources 
Division. 

22.  Department  of  the  Treasury,  Office 
of  Thrift  Supervision  (Nl-483-92-3). 
Records  of  the  Minority  Affairs  Division. 

23.  Department  of  the  Treasury,  Office 
of  Thrift  Supervision  (N1^83-92-6). 
Payroll /personnel  database. 

Dated;  Apnl  1. 1992. 
Claudise  |.  Weiher, 
Acting  Archivist  of  the  United  States. 
;FR  Doc.  92-8270  Filed  4-9-92;  8:45  am] 
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10-0,  EA  92-0-^9 


■■cen^e  N  :■   SwS- 


Sequoyah  Ft,eis  Co'-p.  Gore  OK 
Confirmatory  Order  Mod-fy  f-g  L'Ce^se 
(Effective  inmediateiyi 

I 

Sequoyah  Fuels  Corporation  (SFC  or 
Licensee)  is  the  holder  of  Source 
Material  License  No.  SUB-1010  issued 
by  the  Nuclear  Regulatory  Conmiission 
(NRC  or  Commission)  pursuant  to  10 
CFR  part  40.  The  license  authorizes 
Dossession  and  use  of  source  material  in 
'*ie  production  of  uranium  hexafiuoride 
{UF8)  and  depleted  uranium 
tetrafluoride  (DUF4)  in  accordance  with 
the  terms  and  conditions  of  the  license. 
The  license  was  due  to  expire  on 
September  30. 1990,  but  currently 
remains  in  effect  based  on  a  timely 


renewal  application  submitted  by  the 
Licensee. 

II 

The  Commission  issued  an  Order 
Modifying  License  (Effective 
Immediately)  to  SFC  (EA  92-045)  on 
March  13. 1992,  to  impose  as  new 
license  conditions  reporting 
requirements  intended  to  give  the  NRC 
added  assurance  that  issues  of  potential 
safety  and  regulatory  significance  are 
promptly  brought  to  the  NT^C's  attention. 
By  letter  dated  March  16. 1992,  SFC 
consented  to  the  Order.  The  Licensee 
subsequently  identified  a  number  of 
questions  with  regard  to  application  or 
interpretation  of  the  new  reporting 
requirements.  Examples  of  those 
questions  were  provided  to  the  NT^C  by 
letter  dated  March  24. 1992.  and  a  pubUc 
meeting  was  held  on  March  26. 1992,  to 
discuss  SFC's  understanding  of  the  new 
reporting  requirements. 

HI 

Based  on  information  developed 
during  the  March  26. 1992.  pubhc 
meeting,  modification  of  the  March  13, 
1992  Order  is  necessary  to  clarify  the 
intent  of  section  IV.C.  Section  IV.C 
required,  in  part,  the  reporting  of  "Any 
failure  of  equipment  of  facilities,  or 
failure  to  follow  procedures,  which 
leads  to  *  *  *"  (one  of  three  types  of 
contamination  events).  The  NRC  is 
interested  in  being  informed  of  any  of 
those  contamination  events,  whether 
caused  by  the  specified  failures  or  any 
other  inadequacy,  such  as  an  inadequate 
procedure.  Changing  that  phrase  to 
"Any  occurrence  which  leads  to  *  *  *" 
clarifies  the  NRC's  intent.  Subsection  (2) 
of  Section  IV.C  addressed  reporting  of 
"any  contamination  in  restricted  areas 
that  requires  activities  in  an  area  to  be 
suspended  for  more  than  24  hours 
pending  decontamination."  By 
modifj'ing  the  24  hour  time  period  for 
decontamination  to  8  hours,  an 
appropriate  threshold  for  reporting 
onsite  contamination  events  that  require 
at  least  one  shift  to  clean  up  is 
estabhshed.  This  ensures  that  the 
Licensee  will  report  items  of  potential 
safety  or  regulatory  significance  to  the 
NRC. 

Consequently,  for  the  reasons  given  in 
the  March  13. 1992.  Order  and  explained 
above,  it  is  necessary  to  require  that 
License  No.  SUB-1010  be  modified  to 
clarify  the  intent  of  the  new  reporting 
requirements.  The  Licensee's  president 
agreed  to  the  terms  of  this  Order  in  a 
meeting  on  April  1. 1992.  Furthermore, 
pursuant  to  10  CFR  2.202,  for  the  reasons 
stated  in  the  March  13. 1992  Order.  I  find 
that  the  public  health,  safety  and 


interest  require  that  this  Order  be 
effective  immediately. 


IV 

Accordingly,  pursuant  to  sections  63, 
161b,  161i,  1610. 182,  and  186  of  the 

Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  part  40.  /.'  -s 
Hereby  Ordered.  Effective  Immediately, 
That  section  IV.C  to  the  order  issued 
March  13, 1992  is  modified  to  read  as 
follows: 

C.  Any  occurrence  which  leads  to  (1) 
offsite  release  or  contamination  in 
unrestricted  areas  in  excess  of  SFC's 
administrative  limits:  (2]  any 
contamination  in  restricted  areas  that 
requires  activities  in  an  area  to  be 
suspended  more  than  8  hours  pending 
decontamination;  or  (3]  any  personnel 
contamination  in  excess  of  SFC's 
administrative  limits  which  within  one 
hour  of  detection  is  not  reduced  to 
within  Hmits. 

The  Regional  Administrator,  Region 
IV,  may,  in  writing,  relax  or  rescind  any 
of  the  above  conditions  upon 
demonstration  by  the  Licensee  of  good 
cause. 


Any  person  other  than  the  Licensee 
adversely  affected  by  this  Confirmatory 
Order  may  request  a  hearing  within  20 
days  of  its  issuance.  .A.ny  request  for  a 
hearing  shall  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Attn:  Chief,  Docketing  and 
Service  Section.  Washington,  DC  20555. 
Copies  also  shall  be  sent  to  the  Director, 
Office  of  Enforcement.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  to  the  AssistnfU  General 
Counsel  for  Hearings  and  Enforcement 
at  the  same  address,  to  the  Regional 
Administrator,  N'RC  Region  IV,  611  Ryan 
Plaza  Drive,  suite  400,  Arhngton,  Texas 
76011  and  to  the  Licensee.  If  such  a 
person  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  piace  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  Aii  answer 
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or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 

order 

Dated  at  Rork\  illc  Maryland  this  3rd  day 
of  April  1992. 

For  the  Nuclear  RcRulHtory  CommisBion. 
Hugh  L.  Thompson.  Jr., 
Deputy  Exerutii'e  D'rector  for  Nuclear 
Materials  Safety.  Safeguards,  and  Operations 

Sjpport 

iKR  DiK    92-«.l35  Filed  4-9-92;  8:45  am] 
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SECURTTIES  AND  EXCHANGE 
COMMISSION 

( Reiease  No.  34-30555;  File  No.  SR-DTC- 

92-071 

Self-Regulatory  Organizations;  The 
Depository  Tru«t  Company;  Filing  and 
Order  Granting  Accelerated  Approval 
on  a  Temporary  Basis  of  Proposed 
Rule  Change  Retating  to 
Implenwntatlon  of  Commercial  Paper 
Program 

April  3, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 

1.5  U.S.C.  78sibj{lj.  noUce  is  hereby 
given  that  on  March  27,  1992,  The 
Depository  Trust  Company  ("DTC") 
filed  w-'ith  the  Securities  and  Exchange 
Commission  ( 'Commission")  the 
proposed  rule  change  described  in  Items 
i,  !1,  and  III  below,  which  items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  and  order  granting 
accelerated  approval,  on  a  temporary 
basis  until  April  30,  1992,  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I  Self-Reguiatorv  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

UTC's  proposed  rule  change  would 
perm  1 1,  until  April  30. 1992,  DTC's  Same 
Day  Funds  Settlement  C'SDFS")  service 
to  allow  incorporation  of  families  of 
accounts,  valued  pledges,  and  a  $400 
million  fixed  cap  en  the  portion  of  each 
Participant's  required  and  voluntary 
contributions  to  the  Participants  Fund 
that  are  allocated  to  the  SDFS  service 
('SOPS  fund) 

I!  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission.  DTC 
included  statements  concerning  the 

purpose  of  and  basts  for  the  proposed 
rule  change,  and  discussed  any 
comments  it  received  on  the  proposed 


rule  change  The  text  of  these 
statements  may  be  exammed  at  the 
places  specified  m  I'cm  I\'  below.  DTC 
has  prepared  summnnps  ''»"  'nrth  in 
sections  (Al,  fB).  arH  '■('"■  Hr.rw,  of  the 
most  significant  aspects  of  such 
statements.  ' 

.4.  Self-Reguialory  L).~ganizatioTi'B 

Sfatt'int'n!  o'  iht  Pur-^nsf-  of,  and 
SluiuUjr}  Bas:s  fi'ir  i:>c  i'^oposed Rule 
Change 

(a)  On  October  3, 1990.  the 
Commission  approved,  on  a  temporary 
basis  until  April  3,  1992,  a  proposed  rule 
change  partially  implementing  DTC's 
Commercial  Paper  ( "CP")  program  into 
DTC  s  SDFS  service.  That  proposal 
prnv  ided  for  families  of  accounts, 
Vdiut'd  pledges,  and  a  $400  million  fixed 
I  ap  or;  the  SDFS  fund.'  Thereafter,  the 
Commission  approved,  on  a  temporary 
basis  until  April  30  1992.  two  proposed 
rule  changes,  filed  by  DTC,  one 
implementing  ^  and  the  other 
moiiifving  ^  the  CP  program  in  the  SDFS 
service.  Recently,  on  February  10  1992 
DTC  filed  a  proposed  rule  changi 
requesting  that  the  Commission  make 
permanent  DTC  s  CP  program  in  its 
SDFS  system  ■*  Because  of  the  close 
correlation  of  all  of  these  proposed  rule 
changes,  DTC  believes  it  is  appropriate 
to  consider  all  the  proposals  at  the  same 
time.  Thus.  DTC  requests  that  the 
Commission  extend  the  current 
temporary  approval  of  families  of 
accounts,  valued  pledges  in  the  SDFS 
service,  and  the  $400  million  dollar  fixed 
cap  on  the  SDFS  fund  until  April  30. 
1992. 

(b)  DTC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A  of  the  Act 
in  that  it  promotes  the  prompt  and 
accurate  clearance  and  settlement  of 
transactions  in  securities  that  settle  in 
same-day  funds. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
or  appropriate  in  furtherance  of  the 
purposes  of  the  Act. 


'  See  Securitiee  Exchange  Act  Release  No.  28S1S 
(October  3,  1990),  55  FR  41401. 

» See  SecoTitiet  Exchange  Act  Release  No  2851B 
(October  B,  1990),  55  PR  42114. 

'  See  Securities  Exchange  Act  Release  No  29604 
(August  23. 1991),  56  FR  43048  (modifying  the 
formula  by  which  DTC  calculates  adjustable  net 
debit  caps). 

*  See  Securities  Exchange  Act  Reieaae  No.  30410 
(February  25.  1992).  57  FR  7826  (notice  of  filing 
requesting  permanent  approval  of  DTC»  CT 
program  m  its  SDFS  service). 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  comments  on  this  proposed  rule 
change  were  solicited,  and  none  have 
been  receix'ed 


ITT  Date  of  if 

('r(ip()i,(Mi  K 
C.i.Tiui.ishion  Action 


ei  !',\  f'.'.i-ss  ol  tlie 
it  C  haijjf  and  Timing  for 


The  Commission  believes  that  the 
proposal  is  consistent  with  section  T7A 
of  the  Act  and  specifically  with  section 
17A(b)(3)(F)  of  the  Act.»  That  section 
requires  the  rules  of  a  clearing  agency  to 
be  designed  to  assure  the  safeguarding 
of  securities  and  funds  which  are  in  the 
custody  or  control  of  the  clearing  agency 
or  for  which  the  clearing  agency  is 
responsible.  The  families  of  accounts, 
valued  pledges,  and  $400  million  frxed 
cap  on  the  SDFS  fund  will  facilitate  the 
flow  of  transaction  processing  through 
the  SDFS  system  and  reduce  the 
potential  liquidity  burdens  that  may 
'^sult  from  its  prior  account  structure 
without  significantly  increasing  DTC's 
risk  exposure.  By  approving  the 
proposed  rule  change  on  a  temporary 
basis  through  April  30, 1992,  DTC,  the 
Commission,  and  other  interested 
parties  will  be  able  to  assess  furtlier. 
prior  to  permanent  Commission 
approval,  the  policies  proposed  by  this 
rule  change. 

DTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  the  filing.  The 
Commission  funds  good  cause  for  so 
approving  because  the  Commission 
believes  it  desirable  that  the  proposed 
rule  change  be  approved  before  the 
expiration  of  the  Commission's  previous 
order  that  temporarily  approved  these 
changes  to  the  SDFS  system.  By 
approving  these  proposed  rule  changes 
on  a  temporary  basis,  until  April  30, 
1992,  the  Commission  will  be  able  to 
assess  further  these  proposed  rule 
changes  in  connection  with  DTC's  other 
proposal  involving  its  CP  program  and 
SDFS  service. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 


»  IS  U.S.C.  78<}-l(b)(3)(F)  (1988). 
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submission,  all  subsequent  amendments, 
all  written  statements  with  resepct  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rale  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  F;fth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  File  No.  SR- 
DTC-92-07  and  should  be  submitted  by 


Mc 


r992. 


V.  Conclusion 


I 


For  the  reasons  stated  above,  the 
Commission  finds  that  DTC's  proposed 
rule  change  is  consistent  with  section 
17Aof  the  Act. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  •  that  the 
proposed  rule  change  (File  No.  SR-DTC- 
92-07)  be  ,  and  hereby  is.  approved  on  a 
temporary  basis  until  April  30, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority. 
Margarat  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  92-8322  Filed  +-*-92;  8:45  am) 

BiujMO  cooe  KIO-OI-W 


fReteaw  No.  34-30556;  Fi.«  so  SR-MSn&'^' 
90-41 


Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  of 
the  Municipal  Securities  Rutemaki'^g 
Board  Relating  to  the  Proposed 
Operation  of  the  Continuing 
Disclosure  Information  Pilot  System  o* 
the  Municipal  Securities  Information 
Library  System 

April  B.  1.99:.  I 

I.  Introduction 

The  Municipal  Securities  Rulemaking 
Board  ('MSRB'  or  "Board")  submitted 
to  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC")  a 
proposed  rule  change  '  on  June  22. 1990, 


pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  *  and  rule  19b-4  '  thereunder. 
October  7. 1991.  the  MSRB  filed  with  the 
Commission  an  amendment  to  the 
proposed  rule  change.  The  proposed  rule 
change,  as  amended,  would  permit  the 
Board  to  establish  and  operate  the 
Continuing  Disclosure  Information  Pilot 
System  ("CDI  Pilot  System"),  to  accept 
and  disseminate  voluntary  submissions 
of  official  continuing  disclosure 
documents  relating  to  outstanding  issues 
of  municipal  securities.  The  system  will 
function  as  part  of  the  Municipal 
Securities  Information  Library  ("MSIL") 
system.* 

"  Notice  of  the  filing  of  the  proposal 
was  published  in  Securities  Exchange 
Act  Release  No.  28199  (July  12. 1990),  55 
FR  29691.  The  Commission  received  84 
comment  letters  in  response  to  this 
notice.  Of  those  comment  letters,  53 
expressed  support  for  the  proposal,  28 
were  in  opposition  and  five  opposed  the 
proposal  as  originally  drafted  but 
provided  specific  comments  for  its 
improvement.  Notice  of  the  amendment 
to  the  proposal  was  published  in 
Securities  Exchange  Act  Release  No. 
29824  (October  15, 1991),  56  FR  54597. 
The  Commission  received  six  comment 
letters  in  response  to  this  notice.  Of 
those  comment  letters,  three  express 
support  for  the  proposal  as  amended, 
two  are  in  opposition,  and  one  supports 
the  proposal  as  amended  with  specific 
comments  for  its  improvement. 

II.  Background 

The  MSRB  rules  require  dealers  to 
disclose  to  a  potential  customer  all 
material  facts  about  a  proposed 
transaction,*  to  recommend  the 
transaction  to  the  customer  only  if  it  is 
suitable  for  the  customer  "  and  to  price 
the  transaction  correctly.''  These 
requirements  are  for  the  protection  of 
customers  and  are  similar  or  identical  to 
the  requirements  placed  on  dealers  in 
other  securities  markets. 

In  the  course  of  its  self-regulatory 
activities,  the  Board  observed  a  need  for 
an  improved  flow  of  information  about 


•15U.sC.  789!bl|2)(1988). 

'  File  No.  SR-MSRB-90-4.  The  proposed  rule 
change  was  ^led  simultaneously  with  two  other  rule 
changes:  File  No.  SR-MSRB-40-2.  to  permit  the 
Board  to  establish  and  operate  a  central  electronic 
facility,  the  .MSIL  system,  through  which 
information  collected  pursuant  to  MSRB  rule  G-36 
would  t>e  made  available  electronically  to  market 
pdrticipants  and  information  vendors:  and  File  No. 
SR-MSRB-90-3,  to  amend  MSRB  rule  G-36  to 


require  undervs'riters  to  deliver  advance  refunding 
documents  to  the  MSRB. 

•  15  U.S.C.  788. 

» 17  CFR  240.19b-4. 

•  The  MSIL  system  was  approved  at  an  open 
meeting  of  the  Commission  on  June  6. 1991. 
Securities  Exchange  Act  Release  No.  29298  |]une  13. 
1991).  56  FR  28194.  The  Commission  also  approved 
the  rule  change  amending  MSRB  rule  G-36. 
Securities  Exchange  Act  Release  No.  29299  (June  13, 
1991).  56  FR  28204.  At  that  meeting,  the  Commission 
also  discussed,  but  tabled  further  consideration  of, 
the  instant  proposed  rule  change. 

•  MSRB  rule  G-17. 

•  MSRB  rule  C-19. 
'  MSRB  rule  C-30. 


municipal  securities  issues  bought  and 
sold  in  the  secondary  marlcet.  In 
particular,  the  Board  observed  that 
market  participants,  including  dealers, 
often  do  not  have  access  to  the 
documents  prepared  by  issuers  and 
telStees  concerning  issues  of  municipal 
securities  in  the  secondary  market 
during  the  life  of  the  bonds 
("Continuing  Disclosure  Information"  or 
■CDI"). 

Examples  of  CDI  include  periodic 
financial  reports  prepared  by  issuers, 
which  reflect  on  the  credit  quahty  of  the 
issuers'  outstanding  securities.  Other 
types  of  CDI  may  be  provided  by  the 
trustee  for  an  issue.  The  secunty  for 
many  outstanding  issues  is  strjctured 
around  revenue  from  specific  sources  or 
specific  assets  [e.g.,  a  hospital,  a 
retirement  center,  or  single  family 
mortgages).  Trustees  for  these 
"structured"  issues  sometimes  generate 
CD!  in  the  form  of  notices  or  reports 
bearing  directly  upon  the  financial 
status  of  these  issues  and  the  likelihood 
of  default  or  redemption  pnor  to 
maturity. 

Currently,  there  is  no  central  soutp 
where  CDI  can  be  obtained.  The  Bcard 
contends  that,  in  today's  market,  access 
to  CDI  would  be  helpful  for  dealers  to 
determine  the  material  facts  about  a 
transaction,  to  determine  if  a 
transaction  is  suitable  for  a  specific 
customer  and  to  price  the  transaction 
correctly.  The  Board  notes  that  it  has 
encountered  many  situations  in  vvhic.^ 
the  lack  of  readily  available  CDI  has 
caused  serious  discontinuity  in  pricing. 
The  Board  believes  that,  in  many  cases, 
lack  of  ready  access  to  CDI  prevents 
dealers  from  fully  satisfying  their 
investor  protection  obligations  under 
Board  rules.  Similar  situations  may 
occur  after  an  issuer  has  announced  its 
intent  to  pre-refund  *  securities,  which 
may  shorten  the  anticipated  maturity 
date  of  may  increase  the  credit  quality 
and  therefore  may  change  the  pricing  of 
the  security. 

For  example,  trustees  currently 
produce  notices,  sometimes  called  "pre- 
default"  notices,  that  are  designed  to 
inform  bondholders  of  certain  facts 
within  the  direct  knowledge  of  the 
trustee,  e.g..  that  a  reserve  fund  has 
been  invaded  by  the  trustee.  The  events 
described  in  these  notices,  once  known 
by  the  market,  may  affect  significantly 
the  price  of  the  issue.  The  notices, 
however,  often  are  made  available 


•  Pre  refunding,  also  cailed  advance  'efunding,  is 
a  procedure  whereby  outstanding  secunties  are 
refinanced  by  She  proceeds  of  a  new  issje  of 
secunties.  prior  to  the  date  on  which  the 
outstanding  secunties  become  due  or  are  callable. 
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exclusively  to  bondholders,  providing  an 
opportunity  for  bondholders  to  sell  the 
securities  in  advance  of  the  information 
reaching  the  market.  The  market  may 
not  become  aware  of  the  existence  of 
the  notices  until  weeks  or  even  months 
after  the  trustee  has  provided  the 
information  to  bondholders. 

The  Board  believes  that  improved 
access  to  GDI  is  necessary  not  only  so 
that  dealers  can  comply  with  the 
Board's  customer  protection  rules,  but 
also  to  enhance  the  integrity  and 
efficiency  of  the  market.  The  lack  of 
access  to  GDI  not  only  creates  problems 
in  specific  transactions,  but  also  creates 
general  inefficiency  in  the  market. 
Market  participants  are  aware  that  their 
transactions  may  be  executed  based  on 
incomplete  or  erroneous  information 
about  the  securities  and  this  is 
necessarily  taken  into  account  in  pricing 
transactions,  thus  eroding  the  accurate 
pricing  of  those  securities  and  the 
general  efficiency  of  the  market. 

Finally,  the  Board  believes  that  the 
existence  of  a  central  repository  for  GDI, 
which  provides  a  neutral,  fair  and  timely 
dissemination  mechanism  for  disclosure 
information,  would  not  only  increase  the 
availability  of  the  GDI  currently 
produced,  but  also  encourage  voluntary 
efforts  in  the  industry  to  improve  the 
content  and  timing  of  GDI 

In  recent  years,  more  issuers  are 
following  the  suggestions  of  issuer  and 
analyst  groups  and  providing  CD!  *  Ir. 
addition,  the  American  Bankers 
Association  ("ABA"),  representing  bank 
trustees,  has  published  guidehnes  for 
bank  trustees  on  GDI  (Guidelines ').'° 
The  ABA  Guidelines  are  designed  toi 
assist  trustees  in  determining  the 
content  and  timing  of  various  types  of 
disclosures  on  a  voluntary  basis.  The 
Guidelines  state  that  the  establishment 
of  a  central  repository  to  receive  GDI  is 
the  best  way  of  providing  equal  access 
to  information  for  all  and  is,  therefore, 
essential  for  seconda.ry  market 
disclosure.  The  Board  believes  that,  as 
evidenced  by  the  ABA  efforts,  the 
existence  of  a  central  reposity,  which 
provides  a  neutral,  fair  and  timely 
dissemination  mechanism  for  disclosure 
information,  will  encourage  production 
of  GDI  by  issuers  and  trustees  and  will 
facilitate  voluntary  efforts  to  address 


•  See  Government  Finance  Officers  Association. 
Disclosure  Guidelines  for  State  and  Local 
Government  Securities  (January  1991);  National 
Federation  of  Municipal  Analysts.  Disclosure 
Handbook  for  Municipal  Securities  ()anuary  1990); 
National  rouncii  of  State  Housing  Agencies. 
Qudr!eri\  Reporting  Format  for  Slate  HFA  Single 
Family  Housing  Bonds  (1990). 

''^  .'Vmencan  Bankers  Association  Corporate  Trust 
Committee,  Disclosure  Guidelines  for  Corporate 
Trustees  (October  1991). 


the  information  problems  that  continue 
to  exist  in  the  municipal  securities 
market.  The  Board  believes  that  a 
central  repository  for  GDI  will  serve  to 
make  these  efforts  more  effective. 

HI  Description  of  GDI  Pilot  System 

The  Board  plans  to  operate  the  GDI 
Pilot  System  as  part  of  its  proposed 
MSIL  system  The  MSIL  system,  which 
the  Commission  has  already 
approved,"  will  accept  and 
electronically  record  paper  copies  of 
official  statements  and  advance 
refunding  documents  and  disseminate 
those  documents  electronically  and  on 
paper,  with  the  purpose  of  increasing  the 
availability  of  descriptive  information 
on  municipal  securities  issues. 

As  initially  filed  with  the  Gommission, 
the  proposed  GDI  system  would  have 
accepted  GDI  voluntarily  submitted  by 
trustees,  issuers  or  persons  designated 
by  issuers  and  would  have  begun 
operations  by  accepting  GDI  in  the  form 
of  short,  textual  disclosure  notices.  The 
proposed  system  would  have  accepted 
this  GDI  only  if  subm.itted  electronically 
via  computer  modem.  The  system 
accordingly  was  called  the  "Continuing 
Disclosure  Information/Electronic 
Submission"  or  "GDI/ES"  system.  Upon 
receipt  of  a  disclosure  document  in 
electronic  form,  the  CDl/ES  system 
would  have  retransmitted  the  document 
electronically,  via  computer  modem,  to 
all  GDl/ES  system  subscribers 
simultaneously. 

During  consideration  of  this  rule  filing 
d!  the  June  6  Open  Meeting,  the 
Commission  suggested  that  voluntary 
submission  of  GDI  would  be  encouraged 
if  the  proposed  system  accepted  paper 
and/or  facsimile  transmissions  of 
documents.  In  response,  the  Board  has 
revised  the  proposed  rule  change  to 
allow  the  proposed  system  to  accept 
and  disseminate  GDI  submitted  by  mail 
and  by  facsimile  transmission  as  well  as 
the  electronic  submissions  originally 
contemplated  by  the  GDI/ES  system. 
During  the  pilot  period,  the  system 
would  be  limited  to  short  disclosure 
documents  of  one  to  three  pages  in 
length,  or  the  equivalent  in  electronic 
form  if  provided  by  modem. 

A  number  of  operational  efficiencies 
will  result  from  the  joint  operation  of  the 
GDI  Pilot  System  with  the  MSIL  system. 
most  notably  the  joint  use  of  a  central 
com.puterized  MSIL  index,  which 
identifies  issues  and  the  documents  on 
file  with  respect  to  those  issues. 


A.  Pilot  Procedure 

The  Board  requests  approval  of  the 
GDI  Pilot  System  for  a  period  of  18 
months.  The  Pilot  System  would  be 
implemented  in  phases.  During  the  first 
six  months  of  pilot  operations,  the 
system  would  accept  disclosure  notices 
only  from  trustees.  The  Board  believes 
that  limiting  the  system  initially  to 
trustees  would  allow  the  Board  to  gain 
experience  with  a  relatively  limited 
universe  of  potential  submitters 
(approximately  1,800  trustees)  prior  to 
expanding  the  system  to  a  much  larger 
and  more  diverse  universe  of  potential 
submitters.  After  the  initial  phase, 
issuers  would  be  added  to  the  system." 

The  Board  plans  for  the  GDI  Pilot 
System  to  accept  only  short  disclosure 
notices  of  one  to  three  pages  of  text,  or 
the  equivalent  in  electronic  form  if 
submitted  via  modem.  Many  time- 
critical  disclosure  documents  that  can 
have  an  immediate  effect  on  market 
prices  fall  within  this  category  (  e.g.. 
"technical  default"  or  "pre-default" 
notices  by  trustees).  The  Board  believes 
that,  by  assisting  in  the  dissemination  of 
such  notices,  the  GDI  Pilot  System 
would  address  one  of  the  most 
important  problems  with  respect  to  GDI 
in  the  municipal  securities  market,  while 
operating  immediately  in  a  successful 
and  cost-effective  manner.  After  gaining 
experience  with  short  disclosure  notices, 
the  Board  would  evaluate  how  to 
expand  the  system  to  accommodate 
longer  documents. ' ' 

At  the  end  of  each  phase,  the  Board 
would  evaluate  and  address  any 
technical,  policy  and  cost  issues  which 
arose  during  that  phase,  prior  to 
committing  the  system  to  greater 
capacity.  The  Board  would  report  to  the 
Gommission  on  each  phase  after  it  is 
completed.  At  the  end  of  the  pilot 
period,  the  Board  would  evaluate 
system  operations  and  decide  whether 
to  continue,  substantially  modify  or 
discontinue  the  system.  The  Board 
would  report  on  the  pilot  program  to  the 
Commission  at  the  end  of  the  pilot 
period,  and  any  changes  or  requests  for 
permanent  approval  would  be  filed  with 


'  See  supra  note  4. 


"The  Commission  would  encourage  any  issuer 
wishing  lo  submit  CDI  to  the  Pilot  System  during  the 
initial  phase  lo  request  that  its  trustee,  if  applicable, 
submit  the  filing  on  its  behalf  lo  the  system. 

"  Many  different  types  and  styles  of  longer 
documents  are  considered  "disclosure  documents" 
or  COI  by  issuers,  trustees  and  other  market 
participants.  The  Board  believes  that  these 
documents,  which  are  produced  in  diverse  formats, 
sizes  and  styles,  often  contain  information  that  is  of 
little  or  marginal  interest  to  securities  investors  and 
present  considerable  challenges  to  any  document 
collection  and  dissemination  system  which  seeks  to 
provide  GDI  to  the  market  in  a  useful  and  cost 
effective  manner. 
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*he  Commission  for  approval  under  rule 

19b-4. 

B.  Use  of  System  to  Make  Disclosure* 

Before  a  trustee  or  issuer  could  begin 
9ubmit':ng  documents  for  dissemination 
t.hro'jgh  tne  CDl  Pilot  System,  it  woiild 
be  required  to  provide  certain 
irJorma'  on  to  the  Board.  The  Pilot 
System  would  keep  this  information  in  a 
"submitter  file. "  To  establish  a 
Submitter  file  wilh  the  Board,  a  trustee 
or  issuer  would  provide  the  Board  with: 
(i)  Its  na.T.e  and  address;  (ii)  the  names 
and  signatures  of  one  or  two  persons 
who  wui  be  responsible  for  the 
documents  ^nt  to  the  system 
(designated  responsible  parties");  and 
(iii)  Lhe  telephone  numbers  that  are  to  be 
used  to  communicate  wilh  the  submitter. 
S'-ibimtters  would  be  responsible  for 
keepmg  the  Board  apprised  of  any 
changes  ui  the  submitter  file 
information. 

Upon  creation  of  a  submitter  file,  the 
Board  would;  (i)  Provide  the  submitter 
with  a  submitter  number  and  (ii)  provide 
each  designated  responsible  party  for 
the  submitter  with  one  "personal 
identification  number"  ("TIN").  The 
Board  would  keep  PINs  confidential.'* 
Each  designated  responsible  party 
would  be  responsible  for  the  security  of 
his  or  her  PI.N. 

A.'ter  a  submitter  file  is  established,  a 
designated  responsible  party  for  that 
submitter  would  be  able  to  submit  CDI 
to  the  Pilot  System.  A  submitter  would, 
at  Its  option,  either  mail  a  paper 
document  to  the  system,  send  the 
document  by  facsimile  transmission,  or 
send  the  document  electronically  by 
computer  modem.  To  be  disseminated 
by  the  system,  an  incoming  document 
would  have  to  be  accompanied  by  the 
following  information;  (i)  The  name  and 
identifying  number  of  the  submitter  (ii) 
the  name  of  the  di=-signated  responsible 
party;  (iii)  the  PIN  for  the  designated 
responsible  party;  (iv)  information  to 
identify  the  issuer  of  the  securities  to 
which  the  document  relates;  **  (v)  the 
date  of  the  document  that  is  being 
submitted:  (vi)  a  short  description  of  the 
document  (limited  to  320  characters), 
which  would  help  identify  the  document 
to  potential  readers;  and  (vii)  for 
facsimile  transmissions  a.nd  mailed 


documents,  the  sigiwture  of  the 
designated  responsible  party.  »•  For 
documents  submitted  by  mail  or 
facsimile  transmission,  this  information 
would  be  provided  by  the  submitter  on  a 
cover  sheet  ("cover  sheet  information ']. 
For  transmission*  by  modem,  cover 
sheet  information  would  be  provided  by 
modem." 

Before  a  document  is  accepted  by  the 
Pilot  S3rstem  for  dissemination,  cover 
sheet  information  items  (i)-(iii)  would  be 
checked  to  ensure  that  the  information 
matches  information  within  a  submitter 
file.  This  review  procedure  would  help 
to  verify  the  authenticity  of  a  document 
by  ensuring  that  the  document  is  being 
received  from  a  designated  responsible 
party.  For  a  docimient  transmitted  by 
modem,  these  three  items  would  be 
verified  automatically  by  a  computer 
program.  This  computer  program  also 
would  ensure  that  the  modem 
transmission  from  the  submitter  is  being 
sent  from  the  telephone  number  listed 
for  this  purpose  in  the  submitter  file  and 
would  allow  the  submitter  to  give  a  final 
authorization  to  the  Board  verifying  that 
the  document  that  was  received  by  the 
Board  is  the  one  that  the  submitter 
wishes  to  disseminate. 

C.  Dissemination  of  Information 

The  Board  will  operate  the  output  side 
of  the  CDI  Pilot  System  to  ensure  that 
the  information  is  available  in  a  fair  and 
non-discriminatory  manner  to  all 
interested  parties  who  wish  to  s'jbscnbe 
to  the  service.  As  with  all  MSIL  services, 
this  service  would  be  available,  on 
equal  terms,  to  any  party  who  requests 
the  service.  The  Board  believes  that 
parties  interested  in  subscribing  to  the 
CDI  Pilot  System  will  include 
information  vendors  wishing  to  resell 
the  CDI  through  their  own  distribution 
networks. 

The  CDI  Pilot  System  would  provide 
two  methods  of  dissemination.  The 
primary  means  of  dissemination  would 
be  a  subscription  service  transmitting 
each  document  accepted  by  the  Pilot 
system  as  soon  as  possible  after  the 
document  is  accepted  ("subscription 
service").  CDI  sent  to  the  Pilot  System  in 
paper  form  or  by  facsimile  transmission 
would  be  sent  to  subscribers  by 
facsimile  transmission.  CDI  sent  to  the 


'*  The  Board  has  repr««eated  that  m  ortier  lo 
auure  the  coafidenUality  of  documenu  and  PINi  at 
its  premises,  it  wiU  estatilish  security  proc8<lurea  for 
document  handling,  including  proceaaing  documenta 
m  a  supenisad.  aeparate  area. Teiepbone  call  froa 
Kathryn  V  Natale.  Aaaiatant  Director,  diviaion  of 
Market  Regulation.  SEC  to  Oiane  G.  Klinke. 
General  Counsel  MSRB.  on  December  11. 1991. 

"  The  VtSRB  ;-,i.T»rit.>  ar,'jc.p«te«  :hat  this  item 
would  be  Mi^fied  ay  pruvicuog  i.l*  rvame  of  the 
issuer  and  at  leaat  one  d-digit  number  uaed  in  the 
CUSIP  numbering  system  lo  identify  the  laauer. 


Pilot  System  by  modem  would  be  sent  to 
subscribers  by  modem.  Use  of  facsimile 
and  modem  transmissions  for 
dissemination  would  provide  the  CDI  to 
8ub8cnl)er8  as  quickly  as  possible  and 
would  allow  subscribers  to  have  access 
to  the  documents  on  an  equal  and 
simultaneous  basis.'*  As  a  secondary 
means  of  dissemination,  documents 
provided  to  subscribers  also  would  be 
available  at  the  Board's  Public  Access 
Facility  ('TAF')  for  review  and  copying. 

Each  document  disseminated  by  the 
system  would  be  accompanied  by  the 
following  cover  sheet  information;  name 
of  submitter;  issuer  identification 
information;  the  date  of  the  document, 
and  the  description  of  the  document 
prepared  by  the  submitter.  The  Board 
would  encourage  redistribution  of  the 
documents  and  cover  sheet  information 
provided  by  the  Pilot  System  and  would 
not  place  any  restrictions  on 
redistribution. 

The  Board  would  operate  the  CDI 
Pilot  System  with  the  goal  of 
disseminating  CDI  as  quickly  as 
possible  after  it  is  received  by  the 
system.  The  actual  time  period  between 
receipt  by  the  system  of  a  document  and 
Its  dissemination  would  depend  on  a 
number  of  factors.  The  Board  estimates 
that  the  average  time  for  a  person  to 
review  and  process  an  incoming 
document  in  paper  or  facsimile  form 
would  be  approximately  10-15  minutes. 
After  acceptance  into  the  system,  the 
document  would  be  ready  for 
dissemination.  However,  the  speed  of 
facsimile  transmission  (approximately 
one  minute  per  page)  may  create 
processing  queues.  In  addition, 
depending  on  the  incoming  volume  of 
CDI  in  paper  and  facsimile  form, 
processing  queues  might  develop. 

The  Board  is  planning  the  CDI  Pilot 
System  so  that  it  can  accommodate  up 
to  100  incoming  documents  per  day 
during  the  pilot  period.  The  Board  also 
plans  for  the  system  to  meet  the 
following  minimum  goals  in  the  event  of 
such  a  high  volume  of  input;'®  CDI 


'•  The  electronic  equivalent  of  a  signature  would 
no<  bt  nqsiind  for  docnments  sent  by  computer 
mooCRX. 

'  ^  For  thoae  trustees  and  imwen  aeBUnQ  to 
submit  documents  by  computer  modem,  the  Board 
would  provide  free  or  at  nominal  cost  (  e.g..  under 
^00]  software  that  wovld  allow  the  submitter  to 
enter  all  neccaaary  cover  sheet  informatMn.  The 
software  would  guide  the  submitter  in  the  process 
of  entering  cover  sheet  information  and  transmitting 
it  and  the  document  to  the  System. 


'•  Once  a  dociimenl  has  been  accepted  by  the 
svstpm  and  ;s  r^ady  for  dissemination,  the  facsiimle 
or  modem  rransmtssion  would  begin  simulldneously 
to  all  subscribers  throuflh  'cliBtterbox"  lechnotr>Ky. 
This  technology  permits  a  scanned  message  to  be 
9eri'  simui'aneousiy  through  individual  ports  for 
each  »ub»cnb<^  Each  port  contains  a  chip  capable 
of  rransmitTing  the  scanned  message  Each 
^ubsenhfT  would  receive  the  message  on  its 
facsimile  machine  However,  if  a  subscnber  is  not  ■ 
at>ie  lo  b*T?in  to  receive  the  transmission  [eg., 
because  its  facsimile  machine  is  out  of  service), 
trarrsmwsim  to  other  subscnbers  would  not  be 
delayed- 

■»  The  Board  represents  that  the  system  will  be 
able  lo  handle  at  least  20  subscriber*.  See  wfra 
Section  iU.E. 


Federal  Register  /  Vol.  57,  No.  70  /  Fnda\    Apr  !  10    iw:    '  NoticPF 


i; 


submitted  by  computer  modem  would  be 
disseminated  within  minutes  of  the  final 
authorization  given  by  the  submitter,*" 
and  CUI  submitted  by  facsimile 
transmission  and  mail  would  be 
transmitted  to  subscribers  no  later  than 
the  day  that  it  is  received  by  the  Board 
As  noted  above,  the  Board  anticipates 
that  normal  time  between  receipt  and 
dissemination  of  a  document  would  be 
much  shorter  than  this. 

As  between  mail  and  facsimile 
transmissions,  the  Board  believes  a 
submitter  would  be  hkely  to  use 
facsimile  transmission  if  he  believes 
that  the  CDI  contains  time-critical 
information  that  is  of  immediate 
importance  to  the  market.  Thus,  the 
Board  would  give  priority  in  system 
processing  queues  to  incoming  facsimile 
transmiissions  over  mailed  documents. 

The  GDI  Pilot  System  will  be 
available  to  accept  and  disseminate  CDI 
on  business  days  on  which  the  Board's 
offices  are  open  (generally  all  business 
days  except  for  federal  holidays), *'  The 
system,  would  receive  documents 
submitted  by  mail,  facsimile 
transmission  and  computer  modem  from 
9  am  Eastern  Time  until  4  p.m.  Eastern 
Time.  Subscribers  would  begin  receiving 
transmussions  from  the  system,  at  9  a.m. 
Eastern  Time,  and  transmissions  would 
continue  throughout  the  business  day 
until  all  documents  accepted  by  the 
system  on  that  day  are  transmitted. 
During  PAF  business  hours  (9  am  to 
4;30  p.m.  Eastern  Time),  PAF  users 
would  have  access  to  documents  that 
have  been  disseminated  to  subscribers. 

D.  System  Design  and  Facilities 
Management 

Although  the  technical  specifications 
have  not  been  completed,  the  Board 
believes  that  the  system  is  reasonably 
designed  to  handle  the  anticipated  flow 
of  documents,  that  is,  100  documents  per 
day.  The  Board  also  believes  that  the 
system  is  reasonably  designed  to 
prevent  any  external  or  internal 
physical  attacks.  The  Board  has  adopted 
procedures  for  establishment  of  a  CDI 
provider  file  that  should  ensure  that 
information  only  will  be  accepted  from  a 
bank  trustee  or  an  issuer  (or  its 
designated  agent). 


'"  Modem  transmissions  could  be  processed  more 
quickly  than  maileij  a:?d  facsimile  transmissions 
because  of  the  automated  processing  and 
dissemination  of  the  documents,  .vhich  also  allows 
these  documents  to  be  processed  and  ui^seminated 
separately  from  facsimile  and  mailed  tran8i.iissiong. 

^ '  The  MSRB  has  represented  that  it  will  coriSider 
openinj!  on  federal  holiday  «  on  which  the  securities 
markelB  remain  open  for  the  purposes  of  operating 
the  CDI  System  if  demand  warrants  Telephone  call 
from  K,athr>Ti  V  Natale.  .Assistant  Director  Division 
of  .Market  Regulation.  SEC.  to  Diane  G  Klinke. 
Onp'-ai  Counsel  MSRB,  on  December  U,  1991. 


At  this  time,  the  Board  has  not 
determined  what  portion,  if  any,  of  the 
CDI  Pilot  System  would  be  operated  by 
an  outside  facilities  manager.  The  Board 
represents  that  any  facihties  manager 
selected  for  the  GDI  Pilot  System  would 
be  subject  to  the  same  or  more  stringent 
contractual  standards  for  reliability, 
security,  back-up  capabihties  and 
conflict  of  interest  as  are  applicable  to 
the  facilities  manager  for  the  MSIL 
system  For  any  portions  of  the  CDI  Pilot 
System  operated  directly  by  Board 
personnel,  similar  procedures  will  be 
adopted  to  accomplish  these  same 
ends." 

E.  Cost  and  Fees  for  Use  of  the  System 

The  Board  states  that  the  operational 
costs  of  the  CDI  Pilot  System  would  be 
dependent  on  a  number  of  factors  that 
cannot  be  predicted  in  advance, 
including;  (i)  The  number  of  submitters 
that  will  seek  access  to  the  system:  (ii) 
the  volume  of  incoming  documents;  (iii) 
the  percentage  of  incoming  documents 
tliat  are  mailed,  transmitted  by 
facsimile,  and  transmitted  by  modern;^' 
(iv)  the  intra-day  pattern  of 
submissions;**  (v)  the  number  of 
subscribers;  and  (vi)  the  number  of  PAF 
users  seeking  CDI  and  the  volume  of 
their  document  requests.  Based  on  an 
assumption  of  50  incoming  documents 
per  day  by  mail  or  facsimile 
transmission,  20  subscribers,  and 
relatively  limited  PAF  use,  the  Board 
anticipates  that  yearly  operational  costs 
would  fall  within  a  range  of  $300,000  to 
$500,000.  Cost  estimates  could  move 
outside  this  range  depending  on  the 
volume  of  incoming  paper  or  facsimile 
documents  and  the  number  of 
subscribers  and  PAF  users. 

Although  Board  funds  would  be 
expended  to  initiate  the  projects  and 
most  likely  would  be  necessary  to 
support  the  Pilot  System,  the  Board 
intends  that,  over  time,  the  operations 
costs  of  any  Board-operated  CDI  system 
would  be  borne  primarily  by  fees  paid 
by  system  subscribers  and  PAF  users. 
Submitters  would  not  be  charged  a  fee 


"  The  Comniission  expects  the  MSRB  to  submit  a 
more  detailed  report  on  capacit>'  and  integrity  prior 
to  the  commencement  of  system  operations. 

"  Because  of  automated  processing  of  cover 
sheet  information,  modem  transmissions  would  be 
mush  less  expensive  to  process  than  paper  or 
facsimile  documents.  Facsimile  documents  would 
be  moderately  less  expensive  to  process  than 
mailed  documents  t>ecauBe  they  will  be  received  in 
the  form  in  which  they  will  be  disseminated  to 
subscribers. 

•*  The  Board  will  incur  greater  costs  if  facsimile 
transmissions  are  "bunched"  at  one  time  period 
each  day  because  sufficient  system  personnel 
would  be  needed  !o  ensurt^  thai  these  documents 
are  dioseminated  as  quickly  as  possible  on  the  day 
that  they  are  received 


to  establish  submitter  files  or  to  submit 
documents  to  the  system. 

The  Board  states  that  because 
operational  costs  and  the  number  of 
subscribers  and  PAF  users  cannot  be 
predicted  at  this  time,  fee  estimates  for 
the  CDI  Pilot  System  are  preliminary 
and  subject  to  change.  The  Board 
believes,  however,  that  at  a  maximum, 
total  subscriber  and  PAF  fees  received 
by  the  Board  would  not  exceed  the 
operational  costs  of  the  system.  At  a 
minimum,  fees  would  cover  costs  of 
dissemination  of  the  documents. 
Subscribers  would  pay  a  one  time  "set- 
up" fee  to  cover  the  cost  of  equipment 
and  telephone  installation  necessary  to 
service  that  subscriber  (estimated  at 
$2,000).  In  addition,  a  subscriber  would 
pay  a  flat  fee  to  receive  all  documents 
accepted  by  the  system  and  would  pay 
the  telephone  charges  actually  incurred 
by  the  Board  to  transmit  documents  to 
that  subscriber.  At  this  time,  the  Board 
estimates  that  first  year  costs  for  the 
subscription  service  (excluding  the  set- 
up fee)  would  be  approximately  $10,000 
to  $15,000,  plus  the  cost  of  telephone 
service  to  that  subscriber.**  PAF  users 
would  be  able  to  review  documents  free 
of  charge.  Paper  copies  of  documents 
could  be  obtained  at  the  PAF  at  a  cost  of 
approximately  $.20  per  page. 

IV.  Summary  of  Comments 

The  Commission  received  a  total  of  90 
comment  letters  on  the  proposed  rule 
change;  84  in  response  to  the  original 
notice,  and  six  in  response  to  the 
amendment.  Of  the  comment  letters 
responding  to  the  original  notice,  53 
express  support  for  the  proposal,  26 
oppose  it,  and  five  oppose  the  proposal 
as  drafted  but  provide  specific 
comments  for  its  Improvement.**  In 


"  The  annual  subscription  fee  and  the  set-up  fi-e, 
once  determined,  will  be  required  to  be  filed  for 
Commission  approval  under  Rule  19b-4 

"  The  Commission  received  comments  from 
seven  broker-dealers:  four  issuer  associations  (See 
letters  to  Jonathan  G.  Katr  Secretary,  SEC,  from 
)ohn  T.  McEvoy.  Executive  Director,  National 
Council  of  State  Housing  Agencies,  dated 
September  24. 1990  ( "NCSHA  tetter");  D  Kathryn 
Fern.  President.  National  Council  of  Health 
Facilities  Finance  Authorities,  dated  Seplemtier  24, 
1990 ('September,  1990  NCHFFA  Letter"):  Jeffrey  L 
Esser,  Executive  Director,  Government  Finance 
Officers  Assoaation,  dated  September  24. 1990 
("September  1990  GFOA  Letter"):  Mary  Ellen 
Withrow,  President,  National  Association  of  State 
Auditors,  Comptrollers  and  Treasurer*,  dated 
September  24, 1990  ("September.  1990  NASACT 
Letter")  and  Edward  Renfrow.  President,  NASACT. 
dated  January  17,  1991  ("January,  1991  NASACT 
Letter")):  16  issuer*:  three  municipal  securities 
information  vendors,  all  of  whom  are  or  view 
themselves  as  potential  competitors  of  the  Board: 
six  arbitrators:  eight  investors:  nine  trustees:  nine 
municipal  securities  analysts:  two  bond  lawyers:  the 
Public  Securities  Association  !5tee  letter  from 

Continued 
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acklition.  the  MSRB  responded  to  the 
comrrer/.s,''  Of  the  84  comment  letters 
the  Commission  received.  36  letters 
generally  were  supportive  of  CDI/ES  ** 


WiM.«m  W  Moore.  Chairman.  Muniapal  Securitie* 
D  vi»ior..  P'iOiic  Securi.ea  Aj»oc: a tion.  to  Jonathan 
G  Ka'z.  da-ed  September  2a  1990  (PSA  letter")); 
The  Sd'ional  ^ModatioB  of  Bond  Lawyer*  (See 
etiw-  from  Manif-y  K^IW  ChairmBn  and  PauJ  S. 
Maco.  Dir«:'or.  Sasora.  A.3»oaabon  olBood 
Uw.er*.  '0  Mj.-winan  C  Katz.  dated  October  M. 
19*)    "Of  -oDPr  V^9C'  N.AB;,  Letter")):  the  Southern 
V1.,n!c;pa:  Pnance  5'ic:e'>    See  letter  from  Robert 
W  Doty  Chainaan,  S<?urhem  Municipal  Finance 
Socie^  !o  ionathan  G.IUtx.  dated  Seplembr  2a 
1990  i  SMFS  letter']);  Do»jIle«eftrch  and 
Dpvoinpment  Company  (See  letter  from  Robert  W. 
Doty  Pr»t(<iert.  Drfy  Research  and  Development 
Company  to  'he  Horwrable  Richard  C-  Breeden. 
C.'-,ainr.an.  SEC  dateti  S.rptemoer  :»J,  1980  Cttoty 
Lev»r    ;,  l,le  Na;.ona.  Ff.ie.-ai;on  of  M,jDCipal 
Ar.a  vH's  'S»jp  lf"er  '--ra  '.he  National  Federation  of 
vtjniciDal  ArwiMls  Boerd  of  Goremort  Executire 
Canir/.ret.  to  ionattian  C  Kati,  dated  Auguat  15. 


and  five  generally  critical  of  CDI/ES.^^ 
without  elaboration.'**  Of  the  comment 
letters  responding  to  the  amendment 
three  express  support  for  the  GDI  Pilot 
System  proposal  as  amended,"  two  are 
in  opposition,'*  and  one  supports  the 
proposal  as  amended  with  specific 
comments  for  its  improvement.'*  The 
specific  Issues  raised  by  the 
commentators  are  discussed  below. 

V.  Discussion 

The  Commission  has  determined  to 
approve  the  Board's  proposed  rule 
change  for  the  eighteen  month  pilot 
period  because  it  believes  that  the 
proposal  is  consistent  with  the  Act  and, 
in  particular,  section  15B(b)(2)(C]  of  the 
Act,  which  authorizes  the  Board  to 
adopt  rules  designed  to  prevent 


199C  ;   N7"M.A  L^t!er 
Sec'-r'-.e?  .\i7r. ,'.<}*' -■> 
fr?Tn  Sherw'^'' '!  N       ■ 
Secunfes  Adminia'"-; 
Secimties  Ccrnini:'e<" 


tne  Sorth  American 

r^  \^aod8tion  (See  letter 

"^  -i;rman.  North  Aajerican 
'1  \xsociation  Mtmicipal 
3  i'  nathan  G.  Katz,  dated 
September  7. 1990  ("NASAA  Letter))  and  the 
Amencan  Bankers  Association  (See  letter  from 
Sarah  A.  Miller.  Senior  Go»erament  Relations 
Counsel.  Americaa  Bankers  Association  Corporate 
Trual  Committee,  to  Jonathan  C.  Katz.  dated  August 
6,  1960  ("August.  1990  ABA  Letter")). 

"  See  letter  from  Diane  G.  Klinke,  General 
Counsel.  MSRB.  to  Kathryfl  V.  Natale.  Assistant 
Director.  Divisioo  of  Market  Regulation.  SEC  dated 
October  12, 199a 

»•  NCSHA.  NASAA  and  NFMA  Letters,  supra 
note  26.  letters  to  foaatban  G.  Katz.  Secretary.  SEC. 
from  Gera'dme  P.  Kail.  Senior  Vice  President.  Sun 
Ba.-.k  dated  August  23, 1990:  Dotiglas  ].  White,  Vice 
President.  Piper  Capital  Management  dated 
Septemoer  li  1990;  Ralph  WeickeL  Manager — 
InvestTT.ents,  First  Interstate  Bank,  dated  juiy  3a 
1990;  .Andrew  R.  [ohnsoa  Vice  President,  Franklin 
Group  of  Funds,  dated  July  Sa  1990;  Staats  M. 
Pellett  [r .  Senior  Vice  President,  Bessemer  Trual 
Company,  dated  August  2. 1990:  Leslie  Nelman,  Vice 
President  and  Mark  Macdonald,  Director.  Farmers 
InswaiKe  Grtnip  of  Companies,  dated  August  2. 
199a  John  P  Byram,  dated  [uly  24, 1980.  Rober  L 
Foersteriing.  First  Vice  President.  Bhint.  Ellis  & 
Loewi.  dated  July  16. 1990:  William  N  Appel.  Appel 
ft  Glueck,  dated  luly  30, 1990:  Robert  D.  Cathcart. 
dated  August  13,  1990:  O.  Delton  Bennett  dated 
August  12. 1990;  )ohn  Pojgnand.  Vice  President. 
Interactive  Data,  dated  August  2. 1990;  John  S. 
Adkins,  Semor  Vice  President  and  Manager, 
Premier  Trust  dated  August  13, 1990:  A.  Rodney 
Boren.  Jr.,  Executive  Vice  President  Nomtest  Banks, 
dated  September  28.  1990;  Karen  W  Brabham. 
Assistant  Vice  President  *nd  Trust  Officer.  South 
Carolina  National  Bank,  dated  August  IS.  1990; 
Stephen  J.  Keony.  dated  August  29, 1990;  |ohn  W, 
Waechter,  Executive  Vice  President  William  R. 
Hough  ft  Co.,  dated  )uly  30, 1990;  Gerald  T.  Grady. 
[r..  Branch  Manager.  Vice  President.  AG.  Edwards 
ft  Son*.  Inc  undated  R-  Duke  McElroy.  Duke 
McElroy  ft  Co,  dated  September  19. 1990:  Robert  [. 
Beck,  General  Principal  and  Virgrma  Rupp  WestalL 
Municipal  Analyst  Edward  D.  {ones  ft  Co.  dated 
July  25. 1990:  Richard  A  Ciccarone.  Senior  Vice 
President  and  Director  of  Fixed  Income  Research, 
Blunt  Ellis  ft  Loewi,  dated  |uly  ZS.  1990;  Stuart 
Bromberg.  Director — Muniopial  Securities.  First 
Boston,  dated  July  24. 199a  William  |.  McCarthy. 
Vice  President  Fitch  Investors  Services.  Inc.  dated 
|uly  25. 1990;  ,V(ark  S.  Borowy,  Municipal  Bond 
Analyst  Ene  Insurance  Group,  dated  August  28. 
19ga  and  ierry  a  Fischer.  ExecuUve  Dtreclor.  South 
Dakota  Health  and  Educational  Facilities  Authority; 


letters  to  the  Honorable  Richard  C.  Breeden. 
Chairman.  SEC.  from  Robert  L,  Adler,  dated  August 
1. 199a  Samuel  A  Ranurei,  President  Samuel  A. 
Ramirez  ft  Co,  dated  July  11. 199a  David  ].  Master, 
dated  August  21, 199a  Robert  W.  CTiamberlin, 
Senior  Vice  President,  Dean  Witter  Reynolds,  Inc.. 
dated  July  17, 199a  CM.  Perkina.  Associate  General 
Manager,  Salt  River  Project  dated  July  17, 199a  H. 
Keith  Brunnemer.  Chairman,  First  Charlotte 
Corporation,  dated  July  9, 19ea  and  Walter  P.  Stem. 
Chairman.  Capital  Group  International,  dated  July 
la  199a  letters  to  the  Honors  We  Philip  R.  Lochner, 
Jr.,  Mary  L  Schapiro  and  Edwrard  H.  Fleischmaiv 
Commissioners,  SEC  from  Walter  P.  Stem, 
Chairman.  Capital  Cronp  International,  dated  July 
la  t99a  and  H.  Keith  Brunnemer.  Chairman,  First 
Charlotte  Corporabon,  dated  July  9, 199a  letter  from 
Robert  J.  Martin.  Vice  President  Continental  Asset 
Management  to  Kathryn  Natale,  Assistant  Director, 
Division  of  Market  Regulatioa  SEC.  dated 
September  21. 199a  and  letter  from  Leon  J.  Karvelis. 
Jr,  Executive  Vice  President  Municipal  Bond 
Investors  Assurance  Corporatioa  to  the  SEC  dated 
July  17, 1990. 

"  SMFS,  September.  1990  NASACT  and  January, 
1991  NASACT  Letters,  supra  note  28,  and  letters  to 
Jonathan  G,  Katz.  Secretary,  SEC  from  Steve 
Temple,  Director  of  Finance,  City  of  Hemet. 
California,  dated  October  19. 199a  and  Lynn 
Hampton.  CP_A,  Chief  Financial  Officer, 
Metropolitan  Washington  Airports  Authority,  dated 
August  2. 1990. 

'"  These  general  comments  were  summarized  in 
the  separate  summary  of  comments  available  in  the 
public  file  and  analyzed  in  Securities  Exchange  Ad 
Release  Na  29296. 

"  Letters  to  Jonathan  G.  Katz,  Secretary.  SEC 
from  John  Van  Gorkom.  President,  NCHFFA.  dated 
November  8, 1991  ("November,  1991  NCHFFA 
Letter");  Sarah  A  Miller,  Senior  Government 
Relations  Counsel,  ABA.  dated  November  12, 1991 
("November,  1991  ABA  Letter");  and  John  M. 
Gardner.  Chairman,  and  William  J.  Noth.  Vice- 
Chairman,  NABU  dated  November  11. 1991 
(November,  1991  NABL  Letter"), 

"  Letters  to  Jonathan  G.  Katz,  Secretary.  SEC 
from  David  R.  Prancescani.  Executive  Vice 
President  ft  General  Counsel,  J.J.  Kenny  Co..  Inc., 
dated  November  14, 1991  ("November,  1991  Kenny 
Letter")  and  Edward  |.  Manir.  President.  NASACT, 
dated  November  21.  1991  ("November,  1991 
NASACT  LetterH.  The  concerns  raised  by  these 
commentators  are  addressed  within  the  discussion. 
See  infro  notes  44. 45.  52,  58  and  72  and 
accompanying  text 

"  Letter  from  Jeffrey  L.  Eaeer.  Executive  Director. 
GFOA.  to  Jooatban  G.  Katz.  Secretary.  SEC.  dated 
November  ti  1981  ("November.  1991  GFOA 
Letter). 


fraudulent  and  manipulative  acts  and 
practices,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating  transactions  in  municipal 
securities  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  the  CDI  Pilot 
System  will  make  CDI  on  municipal 
secunties  more  readily  available, 
resulting  in  increased  market 
transparency  and  efficiency  and 
investor  protection. 

A.  Need  for  the  CDI  Pilot  System 

The  commentators  favoring  the 
proposal  agreed  that  increased 
availability  of  CDI  would  lead  to 
improved  liquidity,  lower  spreads  and  a 
more  efficient  secondary  market,  and 
that  currently  such  information  is 
lacking.  For  example,  the  Public 
Securities  Association  ("PSA")  stated 
that  while  the  MSIL  system,  which 
contains  issuer  official  statements,  will 
benefit  the  market,  official  statements 
"present  static  portrayals  of  an  issuer's 
condition"  and  that  market  participants 
require  information  from  issuers 
concerning  changes  in  their  financial 
condition  and  other  material 
information  that  may  affect  investment 
decisions.^*  The  National  Association 
of  Bond  Lawyers  ("NABL")  "believes 
the  MSRB  should  be  commended  for 
addressing  the  need  to  enahnce  the 
availability  of  up-to-date  information 
regarding  municipal  securities  traded  in 
the  secondary  market.^^  PSA  believes 
that,  the  CDI  Pilot  System  can  provide 
the  market  with  this  necessary 
information  about  issuers,  and 
ultimately  will  result  m  more  efficient 
primary  and  secondary  markets.** 

Indeed,  one  commentator  argued  that 
the  CD!  Pilot  System  will  not  only 
benefit  the  market  as  a  whole,  but  also 
will  benefit  issuers  because  "[b}etter 
current  information  should  improve 
liquidity  and  reduce  spreads  * 
[whichj  should  relate  back  and  make  the 
bonds  more  attractive  to  investors  at  the 
time  of  issue. '  ^'  The  commentator 
stated  that  "the  benfit  to  issuers  will  at 
all  times  outweigh  the  cost  to 


"  PSA  Letter,  supra  note  26. 

"  November,  1991  N.ABL  Letter,  supra  note  31. 

»•  PSA  Letter,  supra  note  26.  See  also  November, 
1991  Na-IFF,A  Let'er  supra  note  31   As  one 
commentdtor  noted,  it  is  difficult  to  obtain 
continuing  disclosure  inforrr.atinn  and  that  "Jijl  is 
cntical  thai  the  ."eposilory  include  '.his 

documectation  as  qulckty  as  possible Letter 

from  Peter  |X)  Gordon  Managing  Director,  and 
Janet  G  Albraht.  Vice  President.  T  Rowe  Price  to 
Jonathan  C.  K-itz.  Secretary  SEC.  dated  Spptember 
20.  1990  ("Gordon  Letter"), 

"  Letter  from  lames  W  Perkins.  Palmer  ft  Dodge, 
to  Jon.ithan  C  Katz.  Secretary.  SEC  dated 
September  Z1.  1990. 
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issuers."  ^®  This  commentator  also 
believes  that  the  system  will  benefit 
dealers  in  the  secondary  market 
because  "(g]realer  liquidity  will  mean 
more  transactions,"  '* 

The  American  Bankers  Association 
("AB-A")  stated  that  it  "bplieves  that  it  is 
important  that  a  central,  national 
repository  be  established  to  receive 
disclosure  information."  *"  Generally, 
issuers  supportive  of  the  system  believe 
that  the  GDI  Pilot  System  will  be  very 
useful  and  anticipate  that  it  will 
facilitate  the  ability  of  municipal  issuers 
to  use  continuing  disclosure  documents. 
The  issues  believe  that  ultimately  the 
system  will  permit  issuers  to  prepare 
one  annual  disclosure  document  with 
considerable  detail  that  will,  in  turn, 
permit  issuers  to  publish  a  briefer 
official  statement,  including  descriptive 
information,  for  each  bond  sale.*' 
Without  commenting  on  whether  issuers 
would  be  able  to  satisfy  their  disclosure 
responsibilities  under  the  general  anti- 
fraud  provisions  by  referencing 
documents  in  the  repository',  the 
Commission  believes  that  an  effective 
repository  may  indeed  offer  the 
potential  for  such  benefits. 

Many  issuers,  on  the  other  hand,  have 
indicated  that  the  GDI  Pilot  System  is 
unnecessary-.  A  number  of  issuers 
submitted  virtually  identical  letters  in 
which  they  stated  that  the  MSiL  and  the 
CDI  Pilot  Systems  "are  overreactions  to 
perceived  problems  and  they  should  not 
be  approved  m  their  present  form."  *^ 


"'Id. 

*"  November.  1991  ABA  Letter,  supra  note  31. 

*'  Letter  from  John  .M.  Gunyou.  City  Finance 
Officer.  City  of  .M.nneapoli*.  io  the  tionorablc 
Richard  C.  Breeden.  Chairman,  SEC,  dated  July  13, 
1990. 

While  the  system  initially  will  accept  only  short 
textual  documents,  the  system  msy  be  expanded  in 
the  future  to  incorporate  longer,  more  compicx 
textual  documents  as  the  commentator  descnbes. 

*'  Letters  to  lonathan  G  K-atz.  Seci^tary,  SEC 
from  Authur  R,  Lynch.  Director  of  finance.  City  of 
Glendale,  Arizona,  duted  September  21,  1990-,  M,F., 
Poole.  Director.  Loudoun  County.  Virpmia,  dated 
Septemt>er  :7,  1990;  Ruth  M,  Lc\ine.  Director  of 
Finance.  City  of  Miiford.  Connecticut  dated 
September  18.  1990,  Paul  E.  Haney  Director  of 
Finance,  Monroe  County.  New  York,  deted 
September  la  1990;  William  j,  Cochran.  Director  of 
Finance,  City  of  Hartford.  Connerticijl.  dated 
September  19.  199a  Ronald  A.  Moms,  Budget  and 
Accounting  Manager.  New  Castle  County. 
Delaware,  dated  September  2a  199a  .\rthur  D. 
f^ellman,  Director,  Bureau  of  Revenue.  Cash  Flow 
and  Debt.  Commonwealth  of  Pennsylvania,  dated 
September  24.  1990;  Richard  G.  Hiide.  City 
Treasurer.  City  of  Long  Beach.  CaJifomia.  dated 
September  24.  1990  George  Greania*.  City 
Controller,  City  of  Houston,  Texas,  dated 
September  24.  1990.  and  F-),  VanOverbeke.  Finance 
Director/City  Qerk.  City  of  Eagan.  MiMesola,, 
dated  September  28.  189a 


These  same  commentators  believe  that 
the  Board's  proposals  "seek  to  fill  an 
inform.ation  gap  that  does  not  exist 
*   '   *  {and  there]  is  no  crisis  in  the 
municipal  market  that  warrants  making 
untimely  decisions."  *^  Other 
commentators  also  have  questioned  the 
need  for  the  GDI  Pilot  System, 
particularly  given  the  efforts  of  private 
sector  vendors,** 

The  Commission  believes  that  there 
are  serious  problems  in  the  availability 
of  secondary  market  disclosure  that  the 
system  would  address.  Although  many 
issuers  currently  prepare  continuing 
disclosure  documents,  they  are  not 
widely  available  in  the  market.  While 
all  fifty  states  collect  continuing 
information  from  local  governments  in 
some  manner,  it  is  not  clear  to  what 
extent  the  information  gathered  is  made 
available  to  the  public.** 

Currently,  a  number  of  municipal 
securities  issuers  are  experiencing 
financial  difficulties.*'  In  such  an 


"  Id.  In  responge  to  the  initial  filing,  the 
Governtnent  Finance  Officers  A8»ociation 
C'GFOA")  asserted  that  although  disclosure 
problems  had  been  identified  with  information 
dissemination  In  the  secondary  maricet  It  did  not 
bebeve  that  "there  Is  any  evidence  of  crisis  in  the 
market  that  requires  action  immediately." 
September.  1990  GFOA  Letter,  supro  note  26.  The 
GFOA  appears  to  have  tempered  its  views, 
however,  and  in  its  comments  on  the  amendment 
stated  that  "(tjhe  Pilot  System  is  a  step  in  the  right 
direction."  November,  1991  GFOA  Letter,  supro  note 
33. 

♦*  November.  1991  Kenny  letter,  supra  note  32; 
November.  1991  NASACT  Letter,  supra  note  32: 
November.  1991  N,'\BL  Letter,  supra  note  31;  and 
November.  1991  GFOA  Letter,  supra  note  33. 

*'  In  July  1991,  the  National  Association  of  Stale 
Auditors,  Comptrollers  and  Treasurers  ("NASACT') 
published  the  findings  of  a  study  it  conducted  in 
cooperation  with  the  GFOA  sod  the  states  of 
California,  Texas,  .North  Carolina  and  Ohio 
concerning  information  collected  l)y  each  state 
about  the  securities  issued  by  governmental  issuers 
within  the  state.  In  its  report,  NASACT 
acknowledged  that  in  the  four  states  studied,  no 
central  authority  maintained  information  for  all 
Ip'.ris  of  governmental  issuers,  but  recommeDded 
expanding  the  study  before  drawing  any 
conclusions  about  the  availability  or  lack  thereof  of 
informatun  needed  by  the  municipal  securities 
rr.arkets  NASAtTT,  The  AvailabiUty  of  Continuing 
Information  About  State  and  Municipal  Bond 
Issues:  A  Study  of  Four  Slates  37  (July  1991). 
N.'XSACT  has  indicated  thai  it  has  begun  the  second 
phase  of  its  study,  involving  an  additional  ten 
states  and  plans  to  complete  its  work  by  the 
summer  of  1992.  November.  1991  NASACT  Letter, 
sjpro  note  32. 

The  Cxiirmission  applauds  NASACTs  efforts  to 
determine  the  availability  of  municipal  securities 
information  on  a  state-by  state  basis.  However,  the 
commenldtvnrs  supporting  the  proposal  have  made 
clear  t.hai  the  need  for  a  sinKle  nationaL  centralized 
source  of  »«»condary  martei  informstion  exists  now. 
The  Commission  agr^te  with  !}ie»«  comrriPrlhi.-Ts 
and  be!ip\(»i  the  Pilot  System  can  eugment  ihf 
efforts  of  the  stales,  rather  than  replace  t.'iem. 

**  E.g..  Once  L'pon  a  Time   a  Mum  w»>i  a  Muni 
was  a  MuRL  Bus.  Wk.,  Dec  31,  1900  at  120  The 
.New  )unk?.  Barron  ».  Oct  28  199a  «i  10  col,  1; 
Many  Tax-Free  Bonds  are  Going  mtc  IVfault  In 


environment,  disclosure  mechanisms 
become  especially  important  to 
investors  and  potential  investors  in 
these  securities.*''  The  Commission 
believes  that  the  CD!  Pilot  System  could 
be  an  important  mechanism  to  enhance 
the  timeliness  and  availability  of 
disclosure  information  in  the  market. 
Moreover,  the  Commission  believes 
that  there  is  a  need  for  better 
dissemination  of  such  information.**  As 
discussed  above,  market  participants 
currently  price  transactions  based  on 
the  assumption  that  information  may  be 
incomplete  or  erroneous,  thus  leading  to 
inacoirate  pricing  and  inefficiency  in 
the  market.  The  Commission  l)elieve8 
that  the  proposed  system  would  result  in 
a  more  liquid  and  more  efficient 
secondary  market  for  municipal 
securities,  because  timely  information 
would  be  available  to  all  market 
participants  on  an  equal  basis.*' 


Colorado  Land  Bust.  Wall  St. )..  Dec  7, 1900.  at  Al. 
coLe. 

*'  Certainly,  at  least  since  the  fin&nufcl  crises  of 
the  Washington  Public  Power  Supply  System 
( "WPPSS  ■)  and  New  York  City,  the  benefiu  of 
improved  disclosure  of  issuer  information  has  been 
painfully  apparent.  The  staff  of  the  Commission 
Investigated  the  New  York  City  fiscal  crisis  and  the 
WPPSS  default  and  concluded  m  both  instances 
that  senous  questions  were  raised  concerning 
whether  the  disclosure  documents  of  these  issuers 
adequately  disclosed  significant  facts  atx)ut  the 
financial  condition  of  the  issuers  aiKJ  about  their 
ability  to  meet  their  obligations.  "The  Staff  Report 
raises  serious  questions  concerning  whether  official 
statements  for  Supply  System  bonds  adequately 
disclosed  significant  facts  related  to  the  (WPPSS 
projects.)"  Report  of  the  Secunties  and  Exchange 
Commission  on  Regulation  of  Muniapal  Securities 
(September  2Z  1986).  at  7,  With  respect  to  (he  New 
York  City  crisis,  "the  Commission  staff  prepared  a 
report  which  concluded  that  New  York  City  had 
employed  budgela.-y.  accounting  and  financing 
practices  that  distorted  its  true  financial  condition." 
Id.  at  9, 10.  See  also  Staff  Report  on  the 
Investigation  In  the  Matter  of  Transactions  in  the 
Washington.  Public  Power  Supply  System  Securities 
(1988)  and  Securities  and  Exchange  Commission 
Staff  Report  on  Transactions  in  Secunties  of  the 
City  of  New  York.  Sutxx>inm.  on  Economic 
Stabilization  of  the  House  Comm.  on  Baukir,g. 
Finance  and  Urban  Affs..  95th  Cong..  1st  Sess. 
(Comm.  Print  1977).  In  the  Commission  s  fmal  report 
on  the  New  York  Qty  crisis,  the  Commission 
acknowledged  that  certain  voluntary  efforts  to 
improve  disclosure  had  been  taken  but  also  noted 
that  the  quality  of  disclosure  varied  widely  See 
Securities  and  Exchange  Coomiisaian  Final  Report 
in  the  Matter  of  Transactions  in  the  Securities  of  the 
City  of  New  York.  Committee  oo  Banking.  Hoasing 
and  Urban  Affs.,  9eth  Cong.  Isl  Sess.  (Comm.  PnnI 
1979). 

*'  Once  Upon  a  Time,  a  Muni  was  s  Mum  was  • 
Mum.  Bus.  Wk..  Dec.  31. 19aa  at  120:  The  New 
)unk?.  Barron's,  Oct  28. 1990.  al  la  coL  1;  and  A 
Better  Break  for  Investors?.  Forbes.  Sept  3, 1890,  at 
273. 

**  Another  issuer  is  concerned  that  small  issuers 
could  be  disproportionately  burdened  by  interim 
disclosure  requirements  and  that  "It  is  far 
preferable  to  allow  buyers  in  the  secondary  market 
to  request  Information  coneming  the  current 
financial  position  and  health  of  the  *  *  '  [issuer)  si 

ContiniMd 
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Furthermore,  greater  availability  of  CDl 
will  reduce  the  risk  of  sales  practice 
fraud  and  manipulation  in  the  municipal 
market  by  making  investors  more 
informed  and  better  able  to  detect  such 
practices.*" 

B.  Competition  With  Private  Vendors 

Having  concluded  that  the  CDI  Pilot 
System  will  have  a  substantial 
beneficial  impact  on  the  market,  the 
Commission  must  assess  its  effect  on 
competition.  Section  15B(b)(2)(C)  of  the 
Act  reqiures  that,  before  approving 
Board  rules,  the  Commission  finds  that 
the  proposed  rules  do  not  "impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  this  title."  *'  The 
Commission  has  examined  closely  the 
potential  anti-competitive  effect  of  the 
Board's  proposal  and  has  determined 
that  the  proposed  rule  change  does  not 
impose  a  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

One  vendor  of  municipal  securities 
information  expressed  concern  that:  (1) 
Competition  should  be  encouraged  in 
the  collection,  as  well  as  dissemination, 
of  municipal  securities  information;  (2) 
the  CDI  Pilot  System  will  compete  with 
comparable  existing  private  services; 
and  (3)  if  the  Commission  approves  the 
CDE  Pilot  System,  it  should  also  provide 
incentives  to  enhance  competition  in  the 
collection  of  CDI.'*  Another 
commentator  is  concerned  that  if  issuers 
pro\'ide  their  current  reports  to  the 
Board's  repository,  they  may  step 
providir^  these  documents  directly  to 
investors.*'  The  commentator  suggested 
that  an  incentive  should  be  developed  to 
encourage  these  issuers  to  continue  to 
disseminate  their  current  reports 
voluntarily  and  broadly. 

The  system  is  not  intended  to  replace 
the  dissemination  efforts  of  issuers, 
trustees  and  underwriters  but  to 
supplement  them  and  act  as  an  archive 
for  long-term  storage  of  and  access  to 


the  time  that  purchase  is  being  contemplated,  rather 
than  Tcrce  such  small  entities  to  provide  ongoing 
disclosure  on  a  routine  and  scheduled  basis 
•  •  •    ••  Letter  from  Edward  J.  Mazur.  C.P.A.. 
Compt.'o'ler.  Commonwealth  of  Virginia,  to 
Jonathan  G.  Katz.  Secretary.  SEC,  dated  September 
24. 1990  ("Marur  Letter").  The  Commission 
emphasizes  that  the  system  is  voluntary,  and  thet 
small  issuers  may  continue  to  provide  disclosure 
information  to  potential  investors  in  any  manner 
that  they  deem  appropriate. 

"  The  Act  provides  the  MSRB  with  authority  to 
promulgate  rule*  to  "prevent  fraudulent  and 
manipulative  acts  and  practices  •  ■  •  ."  Section 
15B(b|(2|(C)  of  the  Act. 

•'  Section  15B(b)(2)(C)  of  the  Act  Cf.  Bradford 
NafI  Cleanrg  Corp.  v.  SEC.  590  F.2d  1065  (DC.  Cir. 
19^8);  Clement  v  SEC.  674  F.2d  641  (7th  Cir.  1982). 

*'  November.  1991  Kenny  Letter,  supra  note  32. 

•'  Doty  Letter,  lupra  note  26. 


such  documents.**  The  system  should 
increase  information  dissemination  by 
permitting  information  to  reach  a 
broader  audience  in  a  cost-effective 
manner.  The  Commission  expects 
issuers  and  trustees  to  continue  to 
provide  documents  to  investors 
consistent  with  current  practice. 

The  Commission  addressed  the  issue 
of  competition  with  private  vendors  in 
its  approval  of  the  MSIL  system.  At  that 
time,  the  Commission  stated  that. 

The  Commission  believes  that  [it]  will 
foster  competition  in  the  dissemination  of 
municipal  securities  information  by  reducing 
the  cost  of  entry  into  the  market  *  *  *.  Thus, 
all  vendors  will  have  equal  access  to  these 
public  documents  and  will  be  able  to  develop 
whatever  information  products  they  believe 
will  be  marketable. 

Some  of  the  commentators  appear  to  be 
operating  on  the  basic  misassumption  that 
the  Commission's  action  today  will  require 
that  information  be  channelled  exclusively 
through  the  MSIL  system.  Despite  the  claims 
of  certain  commentators,  the  Board  will  not 
have  a  monopoly  on  the  information 
contained  in  MSIL  •  *  *.  MSIL  should, 
therefore,  be  a  source  of  documents  to  new 
entrants  to  the  market  without  adversely 
affecting  the  ability  of  the  existing  vendors  to 
acquire  those  statements  directly  *  *  *.  Thus, 
rather  than  monopolizing  the  field,  MSIL  will 
simply  provide  raw  data  which  will  increase 
the  ability  of  vendors  to  compete  in  the 
provision  of  value-added  services.** 

The  Commission  believes  that  these 
statements  are  equally  applicable  to  the 
CDI  Pilot  System.  The  Commission 
believes  that,  despite  the  Board's 
collection  efforts,  the  vendors'  long- 
established  relationships  with 
underwriters  and  issuers  will  remain  in 
place,  and  issuers  and  trustees  will  not 
cease  providing  information  to  the 
vendors  simply  because  the  CDI  Pilot 
System  is  available. 

The  Commission  recognizes  the 
valuable  contribution  the  vendors 
provide,  and  believes  that  the  CDI  Pilot 
System  will  supplement  their  services. 
The  CDI  Pilot  System  should  benefit  the 
private  vendors  operating  the  NRMSIRs 
by  providing  them  with  an  additional 
source  of  CDI.  allowing  them  to  develop 
innovative  new  value-added  products 
for  the  market. 

In  September  of  1990,  J.J.  Kenny  Co.. 
Inc.  ("Kenny")  introduced  the 
KENNY  ALERT  system,  which  supplies 
condensed  versions  of  market-sensitive 
information  on-line  and  free  of  charge  to 


subscribers  !o  other  Kenny  services.*® 
In  addition.  Bloomberg  Financial 
Markets  and  The  Bond  Buyer  have 
agreed  to  accept  CDI.  Bloomberg  has 
stated  it  will  disseminate  the 
information  through  the  Bloomberg 
network  and  The  Bond  Buyer  has 
indicated  that  it  will  transmit  notices  via 
its  Munifacts  news  wire  service.*'  The 
Boards  CDI  system  may  prove  to  be  a 
valuable  source  of  documents  for  these 
and  other  vendors  who  may  choose  to 
offer  similar  services.  Indeed,  the 
system  may  increase  competition  in  the 
dissemination  of  CDI.  thus  making  the 
information  more  widely  available  on  an 
equal  basis.** 

C  Technology 

Many  commentators  expressed 
concern  that  the  CDI/ES  system  would 
accept  only  electronicaUy  transmitted 
CDI,  and  requested  that  the  Board 
consider  accepting  paper  submissions.*^ 
A  broad  base  of  commentators 
expressed  support  for  both  paper  and 
electronic  fonr^afs  and  urged  the  Board 
to  develop  both  systems  **°  One  trustee 
believes  that  electronic  submission  is 
"highly  desirable"  for  time-sensitive 
informatior.  but  that  this  should  not  be 
the  required  method  of  submission  for 
periodic  information,  such  as  audits  and 
annual  reports"  He  believes  that  "the 


**  Furthermore,  the  ABA  Disclosure  Guidelines 
allow  for  the  transmission  of  information  to  other 
entities,  such  as  private  vendors  and  rating 
agencies.  See  American  Bankers  Association 
Corporate  Trust  Committee,  Disclosure  Guidelmes 
for  Corporate  Trustees  (October  1991). 

"  Securities  Exchange  Act  Release  No.  29288 
(June  13. 1991),  56  FR  28194.  28200. 


"  See  Kenny  t'n\eiis  System  for  Relaying  Data 
From  Issuers,  Trustees  to  Secondary  Market.  Bond 
Buyer.  Aug.  2, 1990. 

•^  Bankers  Release  Disclosure  Rules:  Market 
E\pecU  Slow  Reaction.  Bond  Buyer.  Oct.  24. 1991. 

••  Kenny  suggest  that  if  the  Commission  approves 
the  CDI  Pilot  Program:  (1)  it  should  provide  an 
incentive  similar  to  Rule  lSc2-12  to  encourage 
issuers  to  provide  CDI  to  the  NRMSIRs:  and  (2)  it 
could  amend  Rule  2a-7  to  restrict  tax  exempt  money 
market  funds  invesUng  in  municipal  paper  of  issuers 
that  do  not  pledge  to  provide  secondary  market 
disclosure  to  one  of  the  NRMSIRs  November.  1991 
Kenny  Letter,  supra  note  32.  These  Commission 
rules  are  not  within  the  scope  of  the  instant  rule 
filing. 

••  For  example,  GFOA  stated  that  there  is  a  need 
for  hard  copy  submission.  GFOA  also  stated  that  it 
is  "not  opposed  to  a  paperless  system."  but  believes 
that  'any  system  must  be  cost-effective." 
September.  1990  GFOA  Letter,  supro  note  28.  See 
also  Mazur  Letter,  supro  note  49  The  National 
Council  of  Health  Facilities  Finance  Authorities 
suggested  that  the  Board  consider  ways  of  accepting 
non-electronic,  ti.iie-sensitive  continuing  disclosure 
information  from  sources  that  do  not  have  the 
computer  capacity  envisioned  by  the  CDI/ES 
system.  September.  1990  NCHFFA  Letter,  supra  note 
26. 

•0  August  1990  ABA  letter,  supra  note  26.  and 
letters  to  Jonathan  G.  Katz.  Secretary.  SEC.  from 
Jeffrey  [.  Powell.  Vice  President.  The  First  National 
Bank  of  Chicago,  dated  July  31. 1990:  Thomas  B 
Martin.  Esq..  Circle  Consulting  Group.  Inc..  dated 
July  24. 1990:  and  Anthony  A.  Guthrie.  Senior  Vice 
President,  Citizens  and  Southern  Trust  Company, 
dated  August  24.  1990. 

• '  Letter  from  George  W.  Coombe.  jr.  Executive 
Vice  President  and  General  Counsel.  Bank  of 
Amenca.  to  lonathan  G.  Katz.  Secretary.  SEC,  dated 
August  24, 1990  ("Coombe  Letter"). 
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risk  of  transcription  errors  make 
electronic  transmission  an  untenable 
alternative  to  submission  of  hard  copy 
in  all  but  the  most  time-sensitive 
situations."  •* 

NABL  believes  that  an  "electronically 
exclusive  system  *   *  '  could  m  fact  be 
costly  and  inefficient.  Existing  means  of 
providing  information,  such  as 
Munifacts  and  the  Dow-Jones  wire. 
allow  immediate  dissemination  of 
information  to  the  marketplace,  without 
the  need  or  cost  of  transcribing 
information  to  electronic  media."  ** 

In  response  to  these  concerns  and 
those  raised  by  the  Commission  at  the 
June  6  meetmg.  the  MSRB  has  revised 
the  proposal  to  accept  paper  and 
facsimile  transmissions,  as  descnbed 
above.  Several  commentators  have 
indicated  that  this  change  represents  an 
improvement  over  the  CDI/ES  system.** 

The  Commission  recognizes  that 
because  the  system  is  designed 
primarily  for  time-sensitive  information, 
electronic  submission  and  dissemination 
is  an  attractive  method  to  ensure  the 
accuracy  and  quick  turnaround 
necessary  for  such  information  in  a  cost- 
effective  manner.  However,  to 
accommodate  as  many  issuers  as 
possible,  the  Commission  agrees  with 
these  commentators  that  the  system 
should  also  accept  paper  submission"^ 


"Id. 

•»  October,  1990  N.\BL  Letter,  supro  note  26. 
MunifactB  U  a  news  wire  service  operated  by 
American  Banker-Bond  Buyer  that  provides  real- 
time market  information  on  the  municipal  and 
corporate  bond  markets.  The  Dow  lones  wire 
similarly  provides  information  on  the  securities 
markets. 

As  discussed  above,  commentators  indicated  that 
in  many  cases  CDI  did  not  become  widely 
disseminated  for  weeks  after  becomi.ng  avaiidtiie 
The  Commission  believes  thai  the  CD!  Pilot  System. 
by  providing  a  centralized  system  for  receivmjj  CDI 
will  improve  the  scope  and  reliability  of  systerris 
such  as  Munifacts  end  the  Do->v-)ones  wire  hv 
providing  additional  information  for  such  value- 
added  services  to  distribute. 

In  addition,  one  vendor  questioned  v»hpiher  the 
proposed  technology  is  "really  necessary  in  -jrder  to 
provide  improved  disclosure  to  the  mBrketpUre." 
Letter  from  J.  Kevin  Kenny  President  »  Chief 
Executive  Officer  IJ.  Kenny  Co..  Inc..  to  Jonathan 
G.  Katz.  Secretary,  SEC,  dated  September  24  1990 
("Sepiember.  1990  Kenny  Letter"). 

•*  November.  1991  AB.^  Letter,  sapra  note  31:  and 
November  1991  CFOA  Letter,  supra  note  33. 

"  .\'ABL  expressed  concern  that  dissemiruition  of 
CDI  subcrattej  by  facMniilc  or  mad  will  lag  behind 
electronic  filings  to  an  unacceptable  degree 
November,  IflSl  NABl  Le"er.  supra  note  31   But  9*e 
November.  1991  AB.^  Ixtler,  svpra  note  31,  The 
Commisoion  believes  this  possibility  cannot  be 
avoided  in  the  implementation  of  a  system  that 
accepts  submissions  in  many  formats.  TTie  MSRB  i 
expencnce  with  system  processing  queues  and  time 
lags  should  be  taken  m'o  consideration  by  the 
MSRB  m  designing  changes  to  the  system  or  m 
proposing  the  facility  for  permanent  approval. 


The  Commission  believes  thai  the  Q)I 
Pilot  System,  as  amended,  meets  these 
concerns  and  will  allow  both  the 
electronic  and  paper  systems  to  proceed 
in  tandem.  The  Commission  beleives  the 
CDI  Pilot  System  will  provide  time 
sensitive  secondary  market  informdtion 
to  the  public  m  a  timely  and  accurate 
manner 

D  Autnanty 

The  Commission  believes  that  the 

Board's  plans  to  create  the  CDI  Pilot 
System  are  designed  to  further  the 
purposes  of  tl-ie  Act  by  encouraging 
greater  dissemination  of  continuing 
information  regarding  the  terms  of 
municipal  securities  and  the  financial 
position  of  municipal  issuers.  The  Act 
provides  the  Board  authority  to 
effectuate  certain  purposes;  among 
them, 

to  prevent  fraud  and  marupuiative  act*  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and  facilitating 
transactions  in  municipal  securities,  to 
remove  ;mpf  dimetits  to  and  perfect  the 
mechanisrri  of  a  free  end  open  market  in 
municipal  secunties.  and.  m  the  general,  to 
protect  investors  and  the  public  interest. •• 

Enhanced  information  regarding 
municipal  securities  terms  and 
municipal  issuers  will  result  in  greater 
efficiency  and  fairness  in  the  market 
and  will  protect  investors  and  the  public 
interest.  The  CDI  Pilot  System  will 
provide  a  central  source  for  CDI  for 
dealers,  which  will  help  them  comply 
with  MSRB  fair  practice  rules  in  their 
transactions  with  customers  and  thus 
should  prevent  fraudulent  and 
manipulative  acts  and  practices  and 
should  enhance  investor  protection.  In 
addition,  readily  available,  up-to-the- 
minute  information  should  enhance  the 
pricing  efficiency  of  the  markets.  Finally, 
f.he  CDI  Pilot  System  will  also  promote 
just  and  equitable  principles  of  trade 
and  foster  cooperation  and  coordination 
with  persons  engaged  in  transactions  in 
municipal  secunties  by  providing 
broker-dealers  with  an  easier  means  to 
check  continuing  information  about 
municipal  securities  issuances  before 
making  recommendations  to  customers 
and  enpnging  in  transactions.  The 
Commission  thus  l)elieve8  that  the 
proposed  rule  change  represents  a 
proper  exercise  of  the  Board's  statutory 
authority,  pursuant  to  section 
15B{bj(2)(C}of  the  Act,*' 


Some  commentators  expressed 
concern  over  who  would  dictate  the 
form,  content  and  timing  of  the  GDI  sent 
the  system.  This  issue  is  of  particular 
sensitivity  to  the  issuer  community. 
Some  commentators  noted  that  this 
responsibility  rests  with  the  issuer  and 
trustee  communities  and  advised  that 
these  market  participants  adhere  to 
guidelines  developed  for  the  industry." 
Another  commentator  believes  that 
current  disclosure  guidelines  adopted  by 
the  GFOA  and  others  have  "more  than 
adequately  served  the  needs  of  those 
who  purchase  *  *  *  debt 
instruments."  ••  The  commentator 
acknowledged,  however,  "that  there  still 
may  be  areas  of  deficient  disclosure 
uniformity  and  quality  that  could  be 
addressed  by  improved  information 
giiidelines."  '°  Another  commentator 
suggested  that  the  CDI  Pilot  System 
incorporate  the  ABA's  proposed  draft 
disclosure  guidelines  but  noted  that,  as 
designed,  the  system  would  not  accept 
the  level  of  detail  required  by  the 
market^'  Other  commentators  echoed 


•«  Section  15B(b)(2)(C]  of  the  Act 
"  For  the  additional  reasons  di»cugBec;  in  'he 
order  approving  the  MSJL  system.  tlM  CommttiAiOO 
believes  the  MSRB  has  the  authortv   under  section 


15B(b)(2)(q  of  the  Act  to  create  the  CD!  Pilot 
System.  See  Secontiet  Exchange  Ac)  ReleMC  No. 
29296  (June  13. 1991).  M  FR  28104.  The  discuMion  of 
authority  is  that  order  i*  hereby  incarponted  by 
reference. 

"  CFOA  staled  that  "[Ijbere  is  the  wklely  held 
view  that  improvements  need  to  be  made  to 
secondary  market  disclosure"  and  noted  that  there 
are  many  iiuhntry  efforts  underway  to  offer 
guidance  to  itsuera  and  trustees  on  the  type  of 
continuing  ducloaure  informatioo  that  ihooM  l>e 
disdoMd.  and  the  tuning  of  such  disclomre. 
Sepiember,  1990  GFOA  Letter.  $upra  note  28.  See 
also  September.  1900  Kenny  Letter.  §upra  note  63. 
and  letter  from  Lynn  Hampton.  CJ>A.,  Chief 
Financial  Officer.  Metropolitan  Washington 
Airporti  Authority,  to  )onathan  C.  Katz.  Secretary, 
SEC.  dated  September  24.1990. 

"  Mazur  Letter.  $upra  t>ote  49. 

"  The  conunenlalor  suggested  the'    ' '  Ti-  j    i 
should  tncorporale  and  mandate  tlie  wirr,> 
discloaure  thai  the  ABA  s  Corporate  Truat 
Committee  recommended  in  its  recently  propoted 
draft  disclosure  guidelines.  The  commentator  also 
suggested  that  the  amendments  to  MSRB  rule  0-36 
should  address  the  "concept  of  aftermarkel 
availability  of  infonnaUon."  It  noted  that  its  primary 
concern  is  that  the  creation  of  an  addillonai 
voluntary  repocitory  inadvertently  may  lead  to 
diminished  diacJoaure.  tn  support  of  this  potitioQ. 
the  commentator  slated  that  the  "level  of  detail 
desired  by  aooie  market  participants  will  be  loaf  if 
the  Board  doet  not  Incorporate  the  ABA's 
disdoeore  requirements,  and  that  only  "the  creation 
of  a  single  raandatory  and  accessible  repository 
which  is  prepared  to  accept  the  greatest  level  of 
detail  ts  fair  to  both  l>ondholders  and  other 
secondary  market  participants  "  Letter  froB  Steve 
Permut,  Municipal  Credit  *.i  «\ »    ami    j.»<  , 
Colton.  CPA.  Mumdpal  Crt<ii:  .Vus;)  sl  benwim 
Capital  Management  Group,  to  )onathan  C.  KatE. 
Secretary.  SEC  dated  August  13, 196a 
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the  latter  concern  by  arguing  that  the 
three-page  limit  is  unduly  restrictive, 
and  that  documents  such  as  issuer 
financial  statements  would  not  fit  within 
the  system's  length  restrictions.^* 

The  Commission  understands  that  the 
Board  intends  to  develop  a  GDI  system 
that  is  flexible  to  accommodate 
documents  prepared  in  accordance  with 
industry  guidelines;  whatever  their  final 
form  may  be.  Moreover,  the  Commission 
no'es  that  there  will  be  no  requirement 
for  any  issuer  or  trustee  to  submit 
information  to  the  system. 

While  certain  format  standards  for 
submissions  must  be  established  by  GDI 
pro. ;de-3  prior  to  incorporation  in  the 
sy^'em,  the  Gommission  is  sensitive  to 
concerns  that  the  Board  not  dictate  the 
content  of  disclosure  by  municipal 
issuers.  Indeed,  the  Board  is  prohibited 
by  section  15B{dK2)  of  the  Act  from 
taking  such  action,  and  the 
Commission's  decision  to  approve  the 
CDl  Pilot  System  specifically  is 
conditioned  on  the  Board's  strict 
adherence  with  the  limitations  of  that 
^■^c'lon  At  the  same  time,  however,  the 
Board  has  offered  to  work  with  issuers 
and  trustees  to  arrive  at  formats  for 
electronic  files  that  can  be  accepted  and 
dissem.inated  by  the  GDI  Pilot  System. 
The  Board  has  formed  a  MSIL  System 
Advisory  Committee  representative  of 
all  sectors  of  the  municipal  industry, 
including  issuers,  to  consider 
operational  issues.  The  Board  has 
committed  that  it  will  consider  the 
committee's  views  when  making 
decisions  about  the  system.''  The 
Commission's  approval  specifically  is 
premised  on  the  Board  working  closely 
witn  issuers,  their  agents  and  the  MSIL 
System  Advisory  Committee  to 
determine  what  they  want  to  disclose 
V  oluntarily  and  to  accommodate  these 


■'  November.  1991  NABL  Letter,  supra  note  31; 
and  November,  1991  GFOA  Letter  supra  note  33 
See  also  November.  1991  NAS.ACT  Letter,  supra 
note  3i  and  November.  1991  ABA  Letter,  supra  note 
31  The  Amencan  Banker-Bond  Buyer  ("AB-BB") 
believes  that  the  Board's  proposal  "employs  too 
broad  a  defmition  of  CDl  *  *  '  (and)  is  needlessly 
re3L^cllve  in  limiting  CDl  to  electronic 
submijslons. "  Letter  from  |oseph  V.  Riccobono, 
Executive  Vice  President,  Securities  Group.  AB-BB 
to  Jonathan  G.  Katz.  Secretary.  SEC.  dated 
September  21. 1990,  With  respect  to  electronic 
submissions,  the  MSRB  has  addressed  this  concern 
in  the  revised  CDl  Pilot  System,  discussed  supra. 

"  Letter  from  Diane  C.  Klinke.  General  Counsel. 
.VISRB.  to  Kathryn  V.  Nalale.  Assistant  Director. 
Division  of  Market  Regulation,  SEC  dated  October 
12.  1990  NABL  complained  that  the  MSRB  did  not 
utilize  the  MSIL  Advisory  Committee  in  formulating 
the  COI  Pilot  System  proposal.  NABL  stated  that  it 
believes  that  the  MSIL  Advisory  Committee  serves 
a  cnlical  need  in  developing  appropriate  measures 
to  address  the  concerns  of  all  segments  of  the 
r.arketplace.  and  should  play  a  pivotal  role  in  that 
ptDcess '  Novemlier.  1991  NABL  Letter,  supra  note 
Jl  See  also  November.  1991  GFOA  l^etter.  supra 
rote  33. 


disclosures  in  an  acceptable  format.  The 
Gommission  also  requests  that  the 
Board  report  to  the  Commission  in  detail 
regarding  the  activities  of  the  Advisory 
Committee,  including  any  proposals  or 
recommendations  of  the  Committee.^* 

By  incorporating  short,  textual 
documents  now,  the  system  can  be 
assured  to  integrate  many  of  the  most 
time-critical  disclosure  documents 
immediately.'*  After  initiating 
operations,  the  Board  may  expand  the 
system  to  incorporate  longer,  more 
complex  textual  documents,  including 
charts,  tables  and  images.  It  should  be 
noted  that  the  system  is  meant  to  serve 
as  a  pilot  and  after  the  MSRB 
establishes  a  track  record  for  handling 
shorter  documents,  it  will  be  in  a  better 
position  to  design  modifications  to  the 
system  to  accept  longer  documents.  The 
Gommission  strongly  encourages  the 
Board  to  integrate  longer  and  more 
diverse  documents  into  the  GDI  System 
as  quickly  as  possible. 

Other  commentators,  citing  the  efforts 
of  industry  groups  to  standardize  and 
improve  continuing  disclosure, 
recommended  either  delaying  or 
abandoning  the  GDI  Pilot  System.'*  The 
Gommission  believes  that  delaying  the 
operation  of  the  GDI  Pilot  System  until 
all  questions  on  form  and  content  of 
such  disclosures  have  been  resolved, 
however,  would  serve  only  to  delay 
important  Information  reaching  the 
market  in  a  fair  and  equitable  manner. 
Moreover,  the  Board  has  designed  the 
system  to  be  flexible  enough  to 
accommodate  GDI  under  whatever 
guidelines  the  various  groups  ultimately 
adopf 


'♦  The  GFOA  has  proposed  that  the  GDI  Pilot 
S>  stem  be  modified  to  provide  for  a  "utilization 
phase"  at  the  beginning,  which  would,  in  an  effort  to 
help  state  and  local  issuers  better  understand  the 
financial  information  distribution  process,  develop 
and  disseminate:  (1)  Basic  informational  brochures 
8t>out  continuing  disclosure;  (2)  handbook  materials 
describing  continuing  disclosure  recommendations 
developed  by  issuers,  investors  and  advisors  to 
Issuers:  and  (3)  instructional  aid  materials  for 
educational  presentations  on  secondary  market 
disciosure.  November.  1991  GFOA  Letter,  supra 
note  33.  The  Commission  applauds  the  GFOA 
proposal  and  would  encourage  GFOA,  their 
members  and  other  interested  organizations  to  work 
closely  with  the  MSRB  to  promote  secondary 
market  disclosure 

^'  Submitters  could  also  use  a  three-page  notice 
to  announce  the  issuance  and  availability  of  or  to 
summarize  a  longer  document. 

"  One  commentator  recommended  that  "(rjather 
than  immediately  proceeding  with  the  '  *   * 
continuing  discloaure  Information  *  *  *,  il  would 
appear  that  a  trial  period  of  at  least  six  months  to 
test  and  implement  the  Tirst  phase  of  the  library 
would  be  more  appropriate."  Mazur  Letter,  supra 
note  49. 

''''  One  commentator  also  believes  that  electronic 
submission  should  not  t>e  required  for  redemption 
notices  that  are  submitted  to  one  or  more  national 
services  pursuant  to  the  ABA'i  guidelines.  Coombe 


E.  Fiduciary  Concerns 

Several  trustees  expressed  concern 
t.hat  releasing  information  through  the 
GDI  Pilot  System  may  conflict  with  their 
fiduciary  duties  to  bondholders '"' 
Specifically,  these  commentators 
objected  to  releasing  potentially 
significant  information  in  the  market 
before  existing  bondholders  received  the 
same  information.  One  trustee,  although 
supportive  of  the  MSIL  system.,  is 
concerned  with  the  protection  of 
individual  bondholders  and  believes 
that  the  filing  of  information  should  be 
mandatory,  rather  than  voluntary,  to 
protect  these  individuals  '"  Another 
trustee  shares  this  concern  but 
recommended,  alternatively,  that  a  48  to 
72-hour  embargo  be  placed  on  the 
release  of  information  through  the  CDl 
P;lot  Sys'em  from  the  time  the  trustee 
mails  the  notices  to  bondholders  to 
allow  time  for  delivery  before  the 
information  reaches  the  general 
public. *°  Some  concern  was  expressed 
that  trustees  could  be  deemed  to  be 
furnishing  "inside  information"  to 
certain  parties  *" 

More  fundamentally,  NABL  is 
concerned  that  trustees  are  not  and 
should  not  be  in  the  position  of 
undertaking  independent  disclosure 
responsibilities  and  that  imiposition  of 
disclosure  roles  on  intermediate  parties, 
such  as  trustees,  increases  the  likelihood 
of  providing  inaccurate  and  incomplete 
information  to  the  investing  public.*^ 
The  PSA  took  a  sim,ilar  position,  arguing 
that  greater  emphasis  should  be  placed 
on  the  issuer's  role  in  disseminating 
information  under  a  trust  indenture  to 
the  public.*' 


Letter,  supra  note  61,  The  CDl  Pilot  System  is 
voluntary,  and  as  such,  electronic  submission  is  not 
required  for  any  documents. 

"  NABL  also  is  concerned  that  the  trustee's  role 
in  protecting  bondholders'  intere.sts  "could  be 
eroded  if  conflicting  obligations  are  imposed  on 
trustees."  October.  1990  NABL  Letter,  supra  note  26. 

'•  Letter  from  Charies  O.  Trotter,  Vice  President 
and  Senior  Trust  Officer.  Central  Bank  of  the  South, 
to  Jonathan  G.  Katz.  Secretary.  SEC,  dated  August  7. 
1990  (Trotter  Letter ") 

*°  Coombe  Letter,  supra  note  61. 

•'  Letter  from  C.  Richard  Rettof.  Vice  President. 
Trust  Division.  National  Bank  of  Detroit,  to 
Jonathan  C.  Katz.  Secretary.  SEC,  dated  September 
7,1990, 

"  October.  1990  N.\BL  Leuer,  supra  note  26 
NABL  has  also  suggested  that  to  give  investors  a 
better  idea  of  the  reliabibty  of  information  being 
submitted,  trustees  be  permitted  to  slate  whether  or 
not  they  are  submit';ng  information  on  behalf  of 
issuers  in  establishing  a  submit'er  file  with  the 
MSRB.  or  oihe.-wise  be  pemitied  to  describe  the 
source  of  the  information  November  1991  NABL 
Letter,  suprc  note  31  If  a  trustee  wishes  to  state  that 
It  is  submitting  ir.forir.ation  on  behalf  of  the  issuer,  it 
may  so  state  in  the  short  descnption  of  the 
document  on  the  cover  sheet  or  m  the  text  of  the 
docuirent  itself 

•'  PSA  Letter,  supra  note  26 
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The  Commission  is  sensitive  to  the 
concerns  of  the  commentators 
Nevertheless,  the  Commission  strongly 
supports  the  efforts  of  the  ABA 
Corporate  Trust  Committee  and  other 
industry  groups  to  promote  secondary 
market  disclosure.  The  Commission 
believes  that  because  the  CDI  Pilot 
System  is  voluntary,  each  CDI  provider 
may  determine  the  content  and 
appropriate  timing  of  submissions.  Thus, 
issues  raised  by  the  commentators, 
while  significant,  are  beyond  the  scope 
of  the  MSRB's  proposal.  Moreover,  the 
Commission  notes  that  the  system  may 
offer  substantial  benefits  for  trustees 
and  bondholders. 

F.  Costs 

Commentators  expressed  concern 
about  the  costs  of  the  CDI  Pilot  System 
both  to  issuers  and  to  investors.  PSA, 
although  supportive  of  the  CDI  Pilot 
System,  is  concerned  about  the  costs  of 
the  project,  particularly  the  costs  to 
smaller  regional  dealers  in  accessing  the 
CDI  Pilot  System.**  Similarly,  the  ABA 
stated  that  because  the  cost  of  a  modem 
needed  to  send  information  to  CDI/ES 
would  be  approximately  $200-500.  it  is 
possible  that  trustees  and  issuers  may 
find  the  costs  "not  to  be 
insignificant."  **  Another  commentator 
is  concerned  that  the  individual 
bondholders  have  been  overlooked,  and 
questioned  whether  these  individuals 
will  be  willing  or  able  to  pay  the 
subscription  fee  and  obtain  a  personal 
computer  with  a  dedicated  modem-to- 
modem  link  to  receive  pertinent 
information.**  In  addition  to  concern 
over  the  Board's  current  cost  estimates, 
one  commentator  expressed  concern 
that  because  the  CDI  fees  will  be  cost- 
based,  should  demand  decline,  the  price 
of  subscribing  could  become 
prohibitively  high.*' 

With  respect  to  investors,  the  Board 
has  stated  that  it  anticipates  that 
private-sector  information  vendors  will 
subscribe  to  the  system  and  repackage 
the  information  for  sale  to  individual 
investors  for  significantly  less  than  the 
subscription  fee.**  The  concerns  of  the 
issuer  community,  as  expressed  by  the 
ABA,  should  have  been  met  by  the 
revised  CDI  Pilot  System,  which  permits 
paper  and  facsimile  submissions. 
Finally,  the  Commission  believes  that 
any  costs  entailed  in  the  development 


**  PSA  expressed    hope  thai  competition  among 
private  information  vendors  will  help  keep  these 
costs  to  a  minimuT.     PSA  Letter,  supra  note  28. 

••  August,  1990  ABA  Letter,  supra  note  28. 

'•  Trotter  Letter,  si.pro  no'e  "9, 

"  Gordon  Letter,  supra  note  36 

*•  We  also  note  thai  the  pnce  of  $,M  per  page  for 
Individual  copies  of  CDI  documents  is  reasonable. 


and  operation  of  the  CD!  F^lot  S>  s'^m 
are  outweighed  by  the  benefits  resulting 
from  the  system. 

G,  Terrr.s  for  the  Evaluation  of  the  Pilot 

Before  the  system  becomes 
operational,  the  Board  must;  (1)  file  the 
annual  subscnption  fee  for  the  service 
with  the  Commission  for  review  under 
rule  19b-4;  and  (2)  file  any  changes  to 
the  system  with  the  Commission  for 
review  under  rule  19t)-^. 

As  discussed  above,  the  Commission's 
approval  is  premised  on  the  Board 
working  closely  with  issuers,  their 
agents  and  the  MSIL  System  Advisory 
Committee  to  accommodate  the  needs  of 
these  constituencies  in  developing 
formats  for  submissions.  The  Board  also 
should  consider  the  suggestions  of  these 
groups  in  determining  how  to  expand 
the  pilot  at  each  phase  and  in 
formulating  any  proposal  for  permanent 
approval  of  the  CDI  System. 

The  Commission  expects  the  MSRB  to 
submit  a  detailed  report  on  the  integrity 
and  capacity  of  the  CDI  Pilot  System 
prior  to  commencement  of  operations.  In 
addition,  the  Board  will  report  to  the 
Commission  on  each  phase  after  it  is 
completed,  and  on  the  pilot  program  as 
a  whole  at  the  end  of  the  pilot  period. 
These  reports  should  discuss:  (1) 
Volume  data,  including  number  of 
issuers  and  trustees  submitting  reports 
to  date  and  number  of  reports  submitted 
to  date;  (2)  demand  for  the  service, 
including  number  of  subscribers;  (3) 
usage  of  the  PAF  for  obtaining  CDI 
inform.ation;  (4)  any  problems  that  have 
developed,  including  processing  queues 
and  time  lags,  and  how  the  Board  has 
addressed  each;  (5)  any  suggestions 
from  users  or  potential  users  for 
improvements;  (6)  funds  expended  in 
operating  the  system  during  the  phase; 
(7)  efforts  or  plans  to  expand  the  system 
to  include  longer  and  more  diverse  CDI; 
and  (8)  the  activities  of  the  MSIL 
Advisory  Committee,  including  any 
proposals  or  recommendations  of  the 
Committee. 

Any  changes  or  requests  for 
permanent  approval  would  be  filed  with 
the  Commission  for  approval  under  Rule 
19b-4.  In  evaluating  a  request  for 
permanent  approval,  the  Commission 
would  consider.  (1)  The  Board's 
performance  in  operating  the  Pilot 
System,  including  system  integrity  and 
reliability,  compatibility  of  electronic 
and  paper/facsimile  systems,  and  how 
well  processing  queues  and  time  lags 
have  been  addressed;  and  (2)  whether 
the  Board  has  made  sufficient  progress 
toward  expanding  the  system  to  include 
longer  and  more  diverse  CDI. 


VI  Conclusion 

The  Commission  has  examined  the 
Board's  proposal  in  light  of  the 
•itHniirirds  cited  in  section  15B(b)  of  the 
A(  1  and  concludes,  for  the  reasons 
stated  above,  that  the  proposed  rule 
change  is  consistent  with  the  Act. 

//  is  therefore  ordered  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  described  above 
be,  and  hereby  is,  approved  for  the 
eighteen  month  pilot  period,  ending 
October  6. 1993. 

By  the  Commission. 
Margarvt  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  92-8382  Filed  4-9-92;  8:45  am) 

MLUNO  COOe  WtO-01-M 


[FII«No.  1-10445) 

Issuer  Delisting;  AppdcaT.on  tc. 
WittiOraw  from  Listing  and 
Registration,  (Circuit  Sysfenis,  inc., 
Comnon  stock.  No  Par  Val!.je;' 

April  e.  1992. 

Circuit  Systems.  Inc.  ("Company")  has 
filed  an  apphcation  with  the  Securities 
and  Exchange  Commission, 
("Commission")  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  from  listing 
and  registration  on  the  Boston  Stock 
Exchange,  Inc.  ("BSE"  or  "Exchange"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its 
Common  Stock  had  been  listed  for 
trading  on  the  National  Association 
Securities  Dealers  Automated  Quotation 
National  Market  System  ("NASDAQ/ 
NMS  ")  and  became  listed  for  trading  on 
the  BSE  on  January  26, 1990. 

In  making  the  decision  to  withdraw  its 
Common  Stock  from  listing  on  the  BSE, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  to 
maintaining  the  dual  listing  of  its 
Common  Stock  on  the  NASDAQ/NMS 
and  the  BSE.  The  Company  does  not  see 
any  particular  advantage  in  the  dual 
trading  of  its  Common  Stock  and 
believes  that  dual  listing  could  possibly 
fragment  the  market  for  its  Stock. 
Additionally,  the  Company  believes  that 
the  NASDAQ/NMS  provides  the 
Company's  shareholders  with  a  market 
system  that  adequately  accommodates 
the  trading  volume  in  the  Company's 
Common  Stock. 

Any  interested  person  may,  on  or 
before  April  27, 1992  submit  by  letter  to 
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the  Secretary  of  the  Securities  anrf 
Exchange  Commission,  450  Fifth  Street 
N'W.,  Washington.  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terras, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  uidess 
the  Commission  determines  to  order  a 
hearing  on  the  matter 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G  Kafz. 

(FR  Doc.  92-8285  Filed  4-9-92  8:45  a.m.] 

BILUNG  C00€  SO'-^^.*! 


[File  No.  1-29581 

Issuer  Delisting,  Appiicatior  to 
Withdraw  From  Listing  and 
Registration;  (Hubbel!  Inc  ,  Ciass  A 
Common  Stock.  S.01  Par  Vaiue;  Cass 
B  Common  Stock,  $.01  Par  Va-ue) 

Apnl  6.  1992. 

Hubbell  Incorporated  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities  from 
listing  and  registration  on  the  American 
Stock  Exchange.  Inc  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  include  the 
following; 

In  addition  to  being  listed  on  the 
Amex,  the  Company's  common  stock  is 
listed  on  the  New  York  Stock  Exchange, 
Inc.  ('  NTSE ').  The  Company's  stock 
commenced  trading  on  the  SJYSE  at  the 
opening  of  business  on  March  25. 1992 
and  concurrently  therewith  such  stock 
was  8\ispended  from  trading  on  the 
Amex. 

In  making  the  decision  to  withdraw  its 
common  stock  from  listing  on  the  Amex. 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant 
on  maintaining  the  dual  listing  of  its 
common  stock  on  the  NYSE  and  on  the 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  Its  stock  and  believes  that  dual  listing 
would  fragment  the  market  for  its 
common  stock. 

■\ny  interested  person  may.  on  or 
before  April  27,  1992  submit  by  letter  to 
the  Secretary  of  the  Securities  and 


Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  the  terms,  if 
any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doa  92-8283  Filed  4-9-92;  8:46  am] 

BILUNQ  CODE  M10-01-M 

(Reteas«  **n   35-25510] 

F---;,s  !.  ^.::er  the  Public  Utility  Holding 
Compaiii  Act  of  1935  ("Act  ; 

April  3, 1992. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  applicant(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
tran8action(»)  summarized  below.  The 
application(8)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(3)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  27, 1992  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant{s)  and/or 
declarant(8)  at  the  addressees)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fiact  or 
law  that  are  disputed.  A  person  who  so 
requires  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter- 
After  said  date,  the  application(s)  and/ 
or  declaration(8),  as  hied  or  as 
amended,  may  be  granted  and/ or 
permitted  to  become  efferfivp 

Southwestern  Electric  Pov^f  r  C  ompanv 

Southwestern  Electric  Power 
Company  ("SEPCO  "),  428  Travis  Street. 


Shreveport,  Louisiana  71101.  an  eiectnc 
public-utility  sub.sidiarv-  company  of 
Central  and  South  West  Corporation,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  under 
sections  6(a)  and  7  of  the  Act  and  Rule 
50(a)(5)  thereunder  to  its  declaration 
originally  filed  under  sections  6(a)  and  7 
of  the  Act  and  Rule  50  thereunder. 

By  Commission  order  dated  March  20, 
1992  (HCAR  No.  2.5497),  SFPCO  was 
authorized  to  issue  and  sell  first 
mortgage  bonds  f 'New  Bonds  ')  in  an 
aggregate  principal  amount  up  to  $40 
million,  in  one  or  more  series,  from  time- 
to-time  through  December  31,  1993.  The 
New  Bonds  will  have  maturities  of  not 
less  than  five  nor  more  than  thirty  years. 
SEPCO  was  authorzed  to  sell  the  New 
Bonds  pursuant  to  the  competitive 
bidding  requirements  of  Rule  50  or  in 
accordance  with  the  alternative  bidding 
procedures  authorized  by  the  Staterr.enf 
of  Policv  da'ed  September  2, 1982 
HCAR'No.22B23). 

SEPCO  now  requests  authorization  to 
issue  the  New  Brjnds  pursuant  to  a 
deviation  from  the  Commission's 
Statement  of  Poicv  Regarding  First 
Mortgage  Bonds  Subject  to  the  Public 
Utility  Holding  Company  Act  of  1935 
(HCAR  No.  13105,  February  16,  1956,  as 
amended  by  HC.A.R  No.  16369.  May  8, 
19691  ("SOP")  to  the  extent  that  the 
redemption  provisions,  sinking  fund 
provisions  and  the  limitation  on 
common  stock  dividends  deviate  from 
the  SOP  The  terms  of  the  New  Bonds 
may  provide  that  they  will  either  (a)  not 
be  redeemable  at  SEPCO's  option  for  a 
period  of  up  to  a  maximum  of  15  years, 
or  (b)  be  issued  with  a  refunding 
restriction  of  up  to  15  years  The 
refunding  restriction  would  prevent 
SEPCO  from  refunding  the  New  Bonds 
with  lower  cost  debt  securities  for  a 
specified  period  not  exceeding  15  years. 
In  addition,  the  term.s  of  the  New  Bonds 
may  or  may  not  provide  for  a  sinking  or 
retirement  fund  or  for  a  Umitation  on 
dividends. 

SEPCO  also  requests  authorization  to 
issue  the  New  Bonds  by  negotiating 
their  terms  and  conditions  under  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  under 
subsection  (a)(5)  thereunder  SEPCO 
may  begin  negotiating  with  potential 
underwriters  regarding  the  terms  and 
conditions  of  the  .New  Bonds 

For  the  Commission,  by  the  Division  of 
Investment  ManaRement.  pursuant  to 
delegated  ajthonty 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc  92-8324  Filed  4-9-^i  8.45aml 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Marathon  County,  Wl 

AGENCV:  Federal  H:ghwav 
Administration  (FWVAI.'DOT. 

action:  Notice  of  intent. 

summary:  The  FH\VA  is  issuing  this 

notice  to  advise  the  public  that  an 
En\'ironmental  Impact  Statement  (EIS) 
will  be  prepared  'or  a  proposed  bridge 
corridor  project  in  Marathon  County, 
Wisconsin. 

FOn  FURTHER  INFORMATION  CONTACT: 

Ms.  Jaciyn  Lawton.  Environmer'al 
Coordinator.  Federal  Highway 
Administration,  4502  Vemon  Boijievard, 
Madison.  Wisconsin  53705.  Telephone: 
(608)  264-5967. 

Carol  Cutshall,  Wisconsin  Departm.enf 
of  Transportation,  Off.ce  of 
Environmental  Analysis,  4802 
Sheboygan  Avenue.  Madison, 
Wisconsin  53705,  Telephone:  (608)  266- 
9626. 

William  Poston,  SEC  Donohue  inc.  (f/ 
k/a/  Donohue  S  Associates,  Inc.),  6325 
Odana  Road,  .Madison.  Wisconsin 
53719,  Telephone:  (608)  271-1004. 

Donald  Gutkowski,  Wisconsin 
Department  of  Transportation, 
McCleary  Bridge  Project  Supervisor. 
1681  Second  Avenue  South,  P.O.  Box 
8021,  Wisconsin  Rapids,  Wisconsin 
54495,  Telephone:  (715)  421-8313. 
SUPPLEMENTARY  INFORMATION:  The 
Fh'WA.  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation  (WDOT).  will  prepare  an 
Environmental  im.pact  Statement  (EISj 
on  proposed  improvements  to  the  Rib 
River  (McCleary)  Bridge  and  CTH  N 
from  Robin  Lane  m  the  Town  of  Rib 
Mountain  to  Thomas  Street  in  the  City 
of  Wausau,  in  Marathon  County, 
Wisconsin.  The  purpose  of  this  project  is 
to  conduct  a  corridor  study  and  an 
environmental  analysis  for  a  new 
structure  and  associated  potential 
relocation  of  CTH  N. 

The  existing  bridge  and  roadway  are 
2-lane  facilities.  An  engineering  study  is 
currently  underway  to  determine  the 
traffic  and  roadway  system  needs  of  the 
community.  The  EllS  will  assess  the 
need,  location,  and  environmental  issues 
of  alternatives,  including:  (1)  No  build; 
(2)  existing  corridor;  and  (3)  relocated 
corridor  northwest  of  the  existing 
McCleary  Bridge.  .Major  .ssues  identified 
to  date  include  potential  impacts  to 
commercial  and  residential  areas, 
wetlands,  floodplams.  fish  and  wildlife, 
and  Lake  Wausau, 


Information  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal,  State,  and 
local  agencies,  and  to  private 
organizations  and  citizens  who  have 
previously  expressed,  or  are  known  to 
have  interest  in  this  proposal. 

Two  public  informational  meetings 
will  be  held  during  data  gathering  and 
developm.ent  of  alternatives.  In  addition, 
a  public  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  mieetings  and  hearing.  The 
Draft  EIS  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing.  A  scoping  meeting 
was  held  to  discuss  the  project  at  the 
Town  Hall  in  Rib  Mountain,  Wisconsin, 
on  February  5,  1992. 

To  ensure  that  the  full  range  of  issues 
r- loted  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  agencies  at  the  addresses 
provided  above. 

ifatalog  of  Federal  Domestic  Assistance 
FYogram  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  Intergovernmental  consultation  on 
Federal  programs  end  activities  apply  to  this 
program  ) 

Issued  on:  ApnJ  3, 1992. 
Robert  Cooper, 

District  Engineer,  Madison,  Wisconsin. 
fFR  Doc,  92-8359  Filed  4-^-92;  8:45  am) 

BIUJNO  COOC  4»10-22-M 


Environmental  Impact  Statement, 
Milwaukee  County,  Wl 

AGENCY:  Federal  Highway 
Admiinistration  (FHWAj.  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FITWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environm.ental  impact  Statement  (EIS) 
will  be  prepared  for  highway  and  other 
infrastructure  work  proposed  for  a  new 
Milwaukee  Brewers  Stadium  in 
Milwaukee  County,  Wisconsin.  The 
project  will  include  federal  aid  highway 
work, 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jariyn  I^wton,  PF  F.r.vircr.mental 
Coordinator.  Federal  H,)ch\^ay 
Administration,  4502  Vemon  Boulevard. 
.Madison.  Wisconsin  53705-4906, 
Telephone:  (608)  264-5W 
SUPPLEMENTARY  INFORMATION:  The 

FHW.A  and  the  Wisconsin  Department 
of  Transportation  will  prepare  an 
EInvironmental  Impact  Statement  (EIS) 
on  a  proposal  to  improve  Interstate 


Highway  94  (1  94)  and  the  United  States 
Highway  41  (USH  41)  in  Milwaukee 
County.  Wisconsin.  The  proposed 
improvement  involves  reconstruction  of 
existing  I  94  between  Hawley  Road  and 
USH  41  a  distance  of  about  1  mile,  and 
reconstruction  of  USH  41  between 
National  Avenue  and  I  94  a  distance  of 
y-i  mile.  The  EIS  will  also  address  the 
other  infrastructure  improvements  to 
accomodate  a  new  sports  and 
entertainment  stadium  in  the  vicinity  of 
the  current  Milwaukee  Brewers 
Stadium,  home  of  the  Milwaukee 
Brewers  baseball  club. 

Improvements  are  considered 
necessary  to  provide  for  the  safe  and 
efficient  movement  of  traffic  and  to 
accommodate  a  new  stadium. 
Alternatives  under  consideration 
include: 

(1)  Taking  no  action; 

(2)  A  stadium  and  roadway 
improvement  concept  identified  as 
Alternative  2A,  which  was  developed 
during  a  value  engineering/value 
planning  study; 

(3)  Any  other  identified  reasonable 
site  configurations  meeting  the  overall 
needs  of  the  project. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 
meetings  will  be  held  in  the  vicinity  of 
the  project  during  1992.  In  addition,  a 
public  hearing  will  be  held.  Public  notice 
will  be  given  of  the  time  and  place  of  the 
meetings  and  the  hearing.  Tlie  draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  A  formal  scoping  meeting  has 
not  been  scheduled. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  April  3. 1992. 
Rot>erl  W.  Cooper, 

District  Engineer.  Madison,  Wisconsin. 
|FR  Doc.  92-8360  Filed  4-9-92;  845  am) 
BiLL,k»G  ,:or>i:  ««■»,  ti  « 
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Federal  Ranroad  Admtntstratlon 

En¥)ronnn«fital  Impact  Statement  for 
the  Texas  Mlg^- Speed  Bait  Protect 

agewcy:  Federal  Railroad 
Administration.  Texas  Higfa-Speed  Rail 

Authority. 

action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Federal  Railroad 
Administration  (FRA)  and  the  Texas 
High-Speed  Rail  AiHhority  (THSRA) 
hereby  give  notice  that  they  intend  to 


prepare  an  Environmental  Impact 
Statement  (EIS)  in  accordance  with  the 
National  Errvironmental  Policy  Act  of 
1969  (NEPA)  on  the  proposed  Texas 
High-Speed  Rail  Project  (Project).  The 
EIS  will  evaluate  the  proposed  Project, 
the  no-action  alternative,  and  other 
reasonable  alternatives  identified  in  the 
scoping  process.  Scoping  will  be 
accomplished  by  correspondence  with 
interested  persons,  organizations,  and 
federal  state,  and  local  agencies,  and 
through  public  scoping  meetings. 
ADDRESS:  Written  comments  on  the 
scope  of  alternatives  and  potential 


impacts  should  be  addressed  to 
THSRA's  FJS  contractor.  Woodward- 
Clyde  ConsuUnnts.  at  the  following 
address:  Woodward-Clyde  Consultants 
P.O.  Box  684594  Austin.  Tpxas  -a~R8- 
4594. 

DATES:  \\  r;tter.  comments  should  be 
sent  to  Woodward-Clyde  Consultants 
by  July  13, 1992.  Comments  will  also  be 
accepted  at  a  series  of  public  scoping 
meetings  from  2:CX)  p.m.  to  10:00  p.m.  on 
the  dates  and  at  the  locations  mdicated 
below; 


Courrty 


City 


Location,  street  address,  ci)rectx>ns 


Date 


Ajstin.... 
Bastrop . 


Bell 


seia'  _ 

B^arcs  _ _. 

B-'-'Soit...., 


la  ijwen ... 

Z^3l^'^l 

lia  as 


BefMIe J  Austin  County  Fairgnxinds.  Wtomen's  ExTiitxt  Building  Hiqirway  159.  On 

higrtway  1 59  on«  mite  east  of  Town  Square 
Bastrop !  Am«ncan  Legion  Hall.  Loop  150  (across  from  Slate  Par*  entrancei, 

Across  from  the  State  Park  on  edge  of  town 
Betton _. Ben  County  Expo  CentBf.  301  W  Loop  12V  interstata  35  )ust  south  of 

Satt  Antonio.. 

Bryan 

CaklweO 


f^afls 

Fars    

Fayerte 

Fon  Bend.. 

P'eestone .. 

G:- 


Gnmes 

G^aialupe, 


-a.s 
H„. 


Jon"SO«» 


Leon 


LjTscstone 

^'adlson 

McLennan 


Vilam _ 

Montgomery „ 


Navarro 

Pobe^.son.. 

"arrant 

Travis 


vraiker . 
■Aaller... 


wastitngton . 

A'harion 

vVjiiamson... 


Lockhart 

Cotumbus 

New  Braunfels . 

DaHas __. 

Waiahachie 

Wastfalia 


Martin 

L»  Grange. 
Rictimond .. 


June  3.  1992 
June  18.  1992 
June  10,  1992 


Fairfield.... 
Gonzales.. 


Ar«darson. 
Saguin 


Houston 

San  Marcos. 
IWIaboro 


CtBtNjme 
GftJUHiys.. 


Cemefviiie. 


Gfoestieck... 
Madiaonville.. 
waco 


Cameron. 
COrwoe.... 


CorsKana 

Franklin 

Fort  Worth . 
Austin 


Huntswlie 
Hempstead . 


Georgetown.. 


Convention  Center.  200  E.  Maf>«t  ■»(  Soy^  iia-^o  downtown 

Brazos  Center,  3232  Briarcrest,  Off  Texas  6  Eas*  Bypass  a!  FM  1 1 79 
Czech  Spjst  Halt,  Higtiway  38  South.  On  5'*':  lus'  outsirtp  city  limts 

nma  to  fargrounds,  intarsection  2  mies 
Plurn  CreeK  Elementary.  710  Fksres  Sveet,  Oft  of  i83  (Soutn  of  Austin 

Knights  Of  Columbus  Hall,  1136  Milam 

Ctvic  Center,  380  S  Seguin,  Downtown  6  t>loc)(S  off  of  35 

Convention  Center,  650  S  Griffin 

Southwestern  College.  1200  Sycamore,  5  blocKs  west  of  Ferns  Avemje 
Church  of  ttw  Visitation  Pansn  h^!!   O-  fm  Road  3' 7  on  tfie  edge  of 

town. 

Knights  of  Columbus  Hall,  Highway  7  East,  On  the  edge  of  town 

Knights  of  Columbus  Hall,  190  S.  Brown 

B  Building/County  Fairgrounds,  4310  Highway  36  South    Located   i 

mile  from  59. 

VFW  Hall.  5872  VFW  Street  Highway  488 

Gonzonies  high  School  Cafeteria.  Sara  Dewitt  Drrve.  183— first  Hght— 

leff-around  bypass  takes  yoa  to  High  School 
VFW,  Highway  105  West.  Just  out  of  Navasota  on  hi^iway  106  West 
Guadalupe  County  Cokseum.  MO  S.  Guadalupe.  Before  Ssartce  Park  ir 

city  limits 
H^arriot  West  Loop.  1 750  West  Loop  South 

San  Marcos  High  School  Cafeteria.  1301  S.  Segum  Highway  Hill 

Our  Lady  of  Mercy  Cattwlic  Ctwrch.  Fellowsmo  Hali.  Off  interstate  35 

exit  368.  Nkvth  erv)  of  Weat  aceees  read 

Civic  Center,  1501  W  Henderson 

American  Lsgton  HaM.  Highway  77  South.  2  ^-nies  soutn  G<ddings  on 

Highvwy  77. 
Community  Center,  Lassitar  Street  Vs  mile  from  3owr*:j*r    south  on 

HigfTway  75 

Groesbeck  Qvic  Center.  105  E  Navasota,  Near  dowrrtown..- _ 

Woodtnne  Hotel,  209  E.  Madison.  Dowm  from  Courtttouse 

Convention  Center,  100  Washington  Ave..  Comer  of  Unrversitv  Parits 

Drive  &  Washington  Ave. 

VFW  Hall.  VFW  Post  2010.  807  N.  Houston 

First  ChnsUan  Church,  3500  Loop  336  West,  On  Loop  338  between 

105  &  2354 

Corswana  High  School.  West  Higtrway  22 

Fireman's  Hall.  Highway  190  West  From  485—1  mite  north 

Amon  G.  Carter  Exhibits  Hall.  3301  Crestline  Street 

Hilton  Hotel,  600  Mwdie  Fiskvilie  Road,  Off  Interstate  35  and  290  in 

North  Austin 

Walker  County  Fairgrourtds.  Main  Buildmg  Hig-jyay  30 

Prane  View  A&M  Uni»ersJty,  AUjmnt  Cer.-9'  A.3Sl  Wing,  S"-!  rnilos  eas: 

of  Hempstead  at  the  intersectior-  «itr  -U  a.cHJ  (OJe 

Rremert's  Training  CeMer,  1306  West  Mam  O^  Loop  290     

Civic  Center.  Mam  Hall,  1924  N.  Fjlton,  6  bloc«s  froi^  Coomouse 
San  Gabnei  Community  Center,  San  Gabnei  Park  Poad    San  Gabnel 

Park  North  of  downtown. 


May 
Way 
May 


"i92 
1992 
1992 


June  ^0,  '992. 
June  2.  1992. 
May  27,  1992. 
June  IB,  1992 
June  18,  1992 
June  8,  1992 

June  9,  1992 
June  11.  1992 
May  20    1992 

June  4,  1 992 
June  9,  1992 

May  28  1992 
May  26.  199i 

May  21  1992 
June  17,  1992 
June  23,  199^ 


June  24, 
June  24 


1992. 
1992. 


j  June  2.  1992. 

I 

;  June  11.  1992. 

May  13.  T992. 

June  25.  1992. 


June  23.  1992. 
May  27,  1992 

June  3    i99i 
May  14.  I99i 
June  17,  1992. 
June  16,  1992. 


May  26.  199^ 
May  19.  1992. 

May  14,  r992. 
June  4,  1992 
June  25,  1992. 


pijBLic  scopfMS  wcETiNcs:  These 

r  te:  -gs  A,ii  iv  rf.T  opt-  nouse  format 
between  2  p.m.  and  10  p.m.  during  which 


time  interested  parties  can  discuss  and 
comment  on  the  proposed  project  and  its 
alternatives.  At  7  p.m..  a  gn>up  meeting 


will  be  convened  which  will  include  a 
brief  presentation  to  include;  an 
overview  of  the  proposed  project  and 
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the  EIS  process.  At  this  time  there  will 
be  ar.  opport'jn:ty  to  make  comments  in 
a  group  setting.  All  comments  received 
throughout  the  day  will  be  made  part  of 
the  administrative  record  for  the  EIS 
and  will  be  evaluated  as  part  of  the 
scoping  process. 

FOR  FURTHER  INFORMATION  CONTACT: 
Odvid  B.  Harrows  or  R.  Cimt  Millet, 
U'eodward-Clyde  Consultants,  P.O.  Box 
eP4594.  Austin,  Texas  7876&-4594,  (800) 
998-7787. 
or 

Mark  E.  Yachmetz.  Federal  Railroad 
Adirinistration  iRDV-1).  400  Seventh 
Street  SW.,  Washington,  DC  20590,  (202) 
36ft-6593. 
or 

Steven  Polunsky,  Texas  High-Speed  Rail 
Authority,  suite  1502.  823  Congress  Avenue, 
Austin.  Texas  ■8"01,  (512)  478-5464. 

SUPPLEMENTARY  INFORMATION:  FRA,  m 
cocperatior.  with  the  THSRA,  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  private  sector 
proposal  to  build,  operate,  and  maintain 
a  high-speed  passenger  railroad 
between  the  cities  of  Austin.  San 
Antonio,  Dallas,  Fort  Worth,  and 
Houston.  The  project  will  also  provide 
high-speed  rail  service  to  the  Dallas/ 
Fort  Worth  (D/FW)  International 
Airport,  Limited  or  special  service  to 
Bryan/College  Station,  Waco,  Houston 
Intercontinental  Airport,  and  other 
locations  may  bs  provided  at  such  times 
as  ridership  and  appropriate  community 
support  makes  such  service 
economically  feasible. 

On  May  28  1991.  THSRA.  in 
accordance  with  the  provisions  of  the 
Texas  High-Socpd  Rail  Act  (TEX.  REV. 
CIV.  STAT  A.\N.  Art.  6674v.2  [Vernon. 
S.ipp.  191)1]).  awarded  a  franchise  to  the 
Texas  High-Speed  Rail  Corporation 
(Corpcration)  for  the  proposed 
construction  and  operation  of  the  high- 
speed rail  transportation  system 
described  above.  That  system  will  be 
subject  to  the  Federal  Railroad  Safety 
Act  of  19"0  (FRPAj.  Pur<iuant  to  its 
responsibilities  under  FRSA,  FTLA 
proposes  to  issue  a  rule  of  particular 
applicability  that  will  form  the  basis  for 
*he  regulation  by  FR.A  of  the  safety  of 
t::e  proposed  prcject.  Consequently, 
."RA  is  preparing  the  environmental 
im.pact  statement  that  is  the  subject  of 
this  notice  of  intent.  THSRA  has  been 
designated  a  joint  lead  agency  for  the 
preparation  of  the  EIS  pursuant  to 
section  1501.5(b)  of  the  Council  on 
Environmental  Quality's  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (CEQ  Regulations,  40  CFR 
parts  1500-1508). 
SCOPING:  FRA  and  THSR.A  invite 
interested  individuals,  organizations, 
and  federal,  state  and  local  agencies  to 


participate  in  defining  the  fpasonahle 
alternatives  to  be  evaluated  in  the  EIS 
and  in  identifying  any  significant  social, 
economic,  or  environmental  issues 
related  to  the  alternatives.  Scoping 
comments  can  be  m.ade  verbally  at  the 
public  scoping  meeting  or  in  writing. 
'See  the  DATES  and  ADDRESSES  sections 
above  for  location.''  .ind  times  of  scoping 
meetings.)  During  scoping,  comments 
should  focus  on  idcnt  fymg  specific 
impacts  to  be  evaluated  and  suggesting 
alternatives  that  are  less  costly  or  less 
environmentally  damaging  while 
achieving  similar  objectives.  Comments 
may  also  identify  issues  which  are  not 
significant  or  which  have  been  covered 
by  prior  environmental  review.  Scoping 
is  not  the  time  to  indicate  a  preference 
for  a  particular  alternative.  There  will 
be  an  opportunity  to  comment  on 
preferences  after  the  Draft  EIS  is 
completed. 

ADDITIONAL  INFO^MATtON:  An 

ir.f  jrmatior.  packet  describing  the 
Project  and  EIS  process  in  more  detail 
will  be  available  at  the  public  scoping 
m.eetings  or  from  Woodward-Clyde 
Consultants  at  the  address  listed  above. 
MAILING  list:  If  you  wish  to  be  placed 
on  the  mailing  list  to  receive  further 
information  as  the  EIS  process  develops, 
contact  Vvoodward-Ciyde  Consultants 
at  the  address  listed  above. 

PROJECT  PURPOSE,  PROJECT 

DESCRIPTION  AKD  STUDY  AREA:  Pursuant 

to  the  Texas  High-Speed  Rail  Act. 
THSRA  has  awarded  a  franchise  to  the 
Corporation  to  develop  and  operate  a 
high-speed  rail  system.  The  purpose  of 
this  franchise  award  is  to  permit  the 
private  sector  development  of  an 
alternative  form  of  transportation 
linking  major  cities  in  Texas  with  the 
expectation  that  high-speed  rail  service 
v.'GuId  reduce  existing  and  future 
pressure  on  the  airport  and  highway 
systems  of  the  state. 

The  corporation  estimates  that 
approximately  8  7  m.illion  trips  per  year 
will  be  taken  on  the  rail  system  by  the 
year  2000,  and  14  5  m.illion  trips  per  year 
are  estimated  by  the  year  2015.  The 
project  calls  for  passenger  trains  to 
operate  365  days  per  ,\ear, 
approximately  between  the  hours  of  6 
a.m.  and  midnight.  Trains  are  expected 
to  depart  every  half  hour  during  normal 
operating  hours  and  every  15  minutes 
dur:ng  peak  periods  During  the  hours  of 
midnight  to  6  a.m.,  the  system  will  be 
physically  inspected  and  necessary 
maintenance  will  be  performed  Th*^ 
Corporation  plans  development  '.f  h 
svstem  incorporating  the  French 
developed  TGV  high  speed  rai! 
technology  with  operating  speeds  of  200 
miles  per  hour  where  conditions  pprm.if. 


The  system  would  be  electrically 
powered,  with  power  acquired  from  the 
commercial  electric  grid  in  the  project 
area.  The  trains  would  draw  their  power 
from  an  overhead  catenary  system. 

The  project  would  involve 
construction  of  new  track  and  signal 
systems  for  the  exclusive  use  of  the 
project,  although  there  may  be  Umited 
sharing  of  existing  right-of-way  in  some 
urban  areas.  The  rail  line  would  be 
standard  gauge  and  double  tracked  with 
concrete  crossties  and  crushed  stone 
ballast,  similar  to  that  used  for  other  rail 
service  in  the  U.S.  The  track  alignment 
would  be  fully  fenced  and  grade- 
separated  from  intersecting  streets. 
highways,  and  railroads,  except  in 
certain  locations  where  lower  speed 
operations  would  occur.  Bridges  or  other 
appropriate  structures  are  proposed  to 
provide  for  highway,  street  and  railroad 
separations,  wildlife  crossings  and 
cross-track  access  for  agriculture 
purposes.  The  average  proposed  right- 
of-way  width  is  200  feet  and  may  range 
from  50  feet  to  300  feet,  dependixig  upon 
terrain  and  cut  and  fill  requirements. 

The  project  will  also  include 
construction  or  renewal  of  train  stations 
and  the  development  of  maintenance 
facilities  and  rail  yards  necessary  to 
support  the  proposed  rail  operations. 
Passenger  terminals  are  proposed  for 
the  Houston  central  business  district, 
the  Houston  northwest  suburban  area, 
the  Dallas  central  business  district,  the 
D/FW  airport  the  Ft.  Worth  central 
business  district,  the  Austin  area,  and 
the  San  Antonio  area.  Maintenance 
facilities  are  proposed  to  be  located 
approximately  every  50  miles  along  the 
rail  route. 

The  Corporation  has  proposed  a  route 
it  believes  will  avoid  environmentally 
sensitive  areas  and  minimize  impacts  on 
existing  or  planned  land  uses.  The 
proposed  overall  configuration  of  the 
alignment  forms  a  triangle  with  apex 
points  near  Hockley  (NW  of  Houston). 
San  Marcos,  and  near  Navarro  Mills 
Lake.  These  apex  points  are  connected 
by  links  to  Houston,  Dallas,  Ft.  Worth 
and  San  Antonio. 

The  proposed  alignment  is  described 
as  follows.  The  proposed  east  leg  of  the 
system  begins  in  Houston  where  the 
system  would  share  right-of-way  with 
the  Southern  Pacific  Railroad  or  utiUze 
the  anticipated  abandoned  Missouri 
Kansas  Texas  (MKT)  Raiboad  from  the 
dowmtown  station  west  to  near  the  1-610 
west  loop.  From  west  of  1-610  loop  to 
Hockley  Junction,  the  proposed  system 
would  share  right-of-way  with  the 
Southern  Pacific  Railroad  before  turning 
to  the  northwest  on  new  right-of-way 
generally  paralleling  existing  power 
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transmission  lines  west  of  1-45  toward 
Dallas  until  it  reaches  Navarro  Junction. 
From  Navarro  Junction,  the  proposed 
system  would  proceed  in  a  northerly 
direction  until  it  reaches  Na%arro 
Junction.  From  Navarro  Junction,  the 
proposed  system  would  proceed  in  a 
northerly  direction  until  it  reaches 
Dallas.  Near  1-20  in  South  Dallas,  the 
proposed  alignment  would  generally 
follow  the  MKT  tracks  to  Dallas  Union 
Station.  From  Dallas  to  D/FW  Airport, 
the  proposed  alignment  would  share 
right-of-way  with  Railtrans.  which  if 
jointly  owned  by  the  cities  of  Dallas  and 
Fort  Worth.  Near  Belt  Line  Road  in 
Irving,  the  proposed  alignment  would 
swing  north,  then  enter  D/FW  Airport. 
Also  near  Belt  Line  Road,  the  proposed 
alignment  would  proceed  westerly 
toward  Fort  Worth  along  the  Railtrans 
alignment. 

The  proposed  western  leg  begins  in 
San  Antonio  where  the  system  would 
share  right-of-way  with  Southern  Pacific 
Railroad  from  the  San  Antonio  Station 
to  Cibolo.  From  Cibolo,  the  proposed 
alignment  would  run  parellel  to  and 
aproximately  four  to  five  miles  east  of  I- 
35  to  San  Marcos  Junction,  then  proceed 
toward  Austin  and  to  Navarro  Junction, 
where  it  would  follow  the  same  path 
towards  Dallas,  as  describied  above. 

The  proposed  southern  leg  would 
proceed  approximately  due  east  from 
San  Marcos  Junction  to  Hockley 
Junction.  The  southern  leg  is  not 
proposed  for  construction  at  this  time, 
but  may  be  constructed  at  some  future 
date  dependent  upon  ridership  and  other 
economic  factors. 

ALTERNATIVES:  Reasonable  alternatives 
to  ir.e  proposed  action  will  be  included 
in  the  scope  of  environmental  analysis 
for  consideration  by  FRA  and  THSRA. 
These  alternatives  will  include,  but  are 
not  limited  to.  alternatives  to  the 
proposed  route  alignm.ent,  station 
locations,  and  operating  procedures,  the 
no-action  alternative  and  any  other 
alternatives  identified  in  the  scoping 
process.  The  no-action  alternative  could 
include  short-term  minor  activities  to 
improve  the  existing  transportation 
conditions,  such  as  safety  and 
maintenance  improvements. 
PROBABLE  EFFECTS:  FRA  and  THSRA 
wui  evaluate  all  significant 
environmental,  social,  and  economic 
impacts  of  the  alternatives  analyzed  in 
the  EIS.  Impacts  anticipated  include,  but 
are  not  necessarily  limited  to.  changes 
in  the  natural  environment  {air  and 
water  quality,  natural  ecology  possibly 
including  rare  and  endangered  species), 
changes  in  the  social  environment 
lagnculture.  land  use  and 
neighborhoods,  noise  and  vibration. 


aesthetics,  historic/archaeological 
resources),  human  health 
(electromagnetic  field  effects),  and 
changes  in  transportation  patterns  and 
safety.  The  impacts  will  be  evaluated 
both  for  the  construction  period  and  for 
the  long-term  period  of  operation  and  for 
decommissioning.  Measures  to  mitigate 
significant  adverse  impacts  will  be 
addressed. 

PROCEDURES:  The  Draft  EIS  will  be 
prepared  based  upon  the  scoping  report. 
After  its  publication,  the  Draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment,  and  public 
hearings  will  be  held.  A  Final  EIS  will 
be  prepared  that  addresses  the 
comments  on  the  Draft  EIS. 

Issued  in  Washington.  DC  on  April  7. 1992. 
James  T.  McQueen. 

Associate  Administrator  for  Railroad 

Development. 

[FR  Doc  92-8386  Filed  4-9-92:  6:45  am) 
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(Docket  No.  P-91-4W;  Notlcs  21 

Tra-stortation  o<  Natural  and  Other 
Gas  t)y  Pipeline;  Gra';!  of  Waiver; 
Northwest  Pipeline  Corp 

The  Northwest  Pipeline  Corporation 
(Northwest)  petitioned  the  Research  and 
Special  Progra.ms  Administration 
(RSP.A)  for  a  waiver  from  compliance 
with  49  CFR  192.611(c)  for  its  26-inch 
main  line  between  mileposts  1393.79  and 
1394.57  (0.78  miles)  and  mileposts 
1395.99  and  1396.52  (0.53  miles)  in 
Snohomish  County.  Washington.  Section 
192.611(c)  requires  confirmation  or 
revision  of  a  pipeline's  maximum 
allowable  operating  pressure  (MAOP) 
within  18  months  of  a  change  in  class 
location  (or  population  density). 
Northwest  determined  that,  effective 
October  4. 1990.  the  class  location  of  the 
above  sections  of  main  line  and  of  a  30- 
inch  loop  line,  changed  from  Class 
Location  2  to  Class  Location  3.  Such 
class  location  change  determination  was 
made  pursuant  to  a  study  required  by 
§  192.609  due  to  an  increase  in 
population  density.  Absent  a  waiver. 
Northwest  would  be  required,  on  April 
4. 1992.  to  either  (1)  reduce  MAOP  on 
the  26-inch  main  line  from  674  psig  to 
562  psig.  or  (2)  retest  the  line  for 
operation  at  674  psig  (60  percent  of  the 
specified  minimum  yield  of  the  pipe) 
pursuant  to  §  192.611(a)(1).  Northwest 
seeks  a  waiver  of  this  requirement  for  a 
6-month  period  ending  September  30. 
1992.  No  waiver  is  required  for  the  30- 


inch  loop  line  because  it  meets  Class 
Location  3  standards. 

The  waiver  would  allow  Northwest  to 
maintain  throughput  pending 
requalification  by  hydrostatic  testing  of 
a  46.25  mile  portion  of  the  system. 
Northwest  filed  a  certificate  application 
with  the  Federal  Energy  Regulatory 
Commission  (FERC)  on  December  31, 
1990,  seeking  approval  to  expand  and 
upgrade  certain  existing  facilities 
(Docket  No  CP91--8O-0O0,0fl2). 
Northwest  estimates  construction  and 
requalification  of  the  pipeline  should  be 
complete  by  September  30,  1992. 
assuming  timely  receipt  of  FERC 
approval. 

In  response  to  the  petition,  and  the 
justification  contained  therein.  RSPA 
issued  a  Notice  of  Petition  for  Waiver 
inviting  interested  parties  to  comment 
(Notice  1)  (5~  FR  6884;  February-  28, 
1992).  In  that  notice,  RSP.'X  explained 
why  granting  a  waiver  from  49  CFR 
192.611(c)  for  a  6-month  penod  to  allow 
the  operator  sufficient  time  to  expand 
and  upgrade  the  pipeline  would  not 
affect  safety. 

Comments  were  received  from  two 
respondents.  Each  endorsed  the  petition 
and  recommended  granting  the  waiver. 
However,  one  respondent  recommended 
granting  the  waiver  However,  one 
respondent  recommended  that  patrols  of 
the  two  sections  of  the  pipeline  requiring 
waiver  be  done  daily  for  the  duration  of 
the  waiver.  In  the  petition.  Northwest 
said  the  pipelines  are  patrolled  weekly. 
In  contrast,  §  192.705  allows  intervals 
between  patrols  of  as  long  as  7V2 
months  for  transmission  lines  in  class  3 
locations.  The  respondent  did  not 
provide  justification  for  daily  patrols. 
Further,  since  Northwest  has  not 
reported  any  leaks  or  failures  or  other 
adverse  factors  on  the  sections  requiring 
waiver,  we  believe  daily  patrols  are  not 
needed  for  safety. 

In  accordance  with  the  foregoing. 
RSPA.  by  this  order,  finds  that 
compliance  with  §  192.611(c)  is 
unnecessary  for  the  reasons  stated  in 
the  Notice  of  Petition  for  Waiver  (57  FR 
6884:  Febniary  28. 1992),  and  that  the 
requested  waiver  would  not  be 
inconsistent  with  pipeline  safety. 
Accordingly,  Northwest  Pipeline 
Corporation's  petition  for  waiver  from 
compliance  with  §  192.611(c)  is  granted 
for  the  period  beginning  April  4, 1992 
and  ending  September  30, 1992. 

issued  in  Washington,  DC  on  April  6, 1992 
George  W.  Tenley.  Jr.. 

Associate  Administrator  for  Pipeline  Safely. 
[FR  Doc.  92-8286  Filed  4-9-92:  8:45  am]      - 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date  Aprils.  1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementfs)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasun,'  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Depa-'tment  of  the 
Treasury,  Room  3171  Treasury  .^nnex. 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Bureau  of  .'\lcohol.  Tobacco  and 
Firearms 

OMB  Number:  1512-0336. 

Form  Number:  ATF  REC  5150/2. 

Type  of  Review:  Extension, 

Title:  Letterhead  Applications  and 
.Notices  Related  to  Denatured  Spints. 

Description:  Denatured  Spirits  are 
used  for  nonbeverage  industrial 
purposes  in  the  manufacture  of 
personal/household  products.  Permits/ 
Applications  control  the  authorized  uses 
and  flow.  Tax  revenue  and  public  safety 
is  protected. 

Respondents:  State  or  local 
goven-.ments,  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
3,111. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Tctc!  Reporting  Burden: 
1,556  hours. 

OMB  Number:  1512-0337, 

Form  Number:  ATF  REC  5150,'l. 

T\j>e  of  Review:  Extension. 

Title:  Usual  and  Customary  Business 
Records  Relating  to  Denatured  Spirits. 

Description:  Denatured  Spirits  are 
used  for  nonbeverage  industrial 
purposes  in  the  manufacture  of 
personal/household  products.  Records 
ensure  spirits  accountability.  Tax 
revenue  and  public  safety  are  protected 

Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Recordkeepers: 
3.111. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  Other. 


Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Robert  .\,  Hogarth 
(202)  927-8930,  Bureau  of  .'Mcohoi, 
Tobacco  and  Firearms,  room  3200.  65fl 
Massachusetts  Avenue,  N'W,, 
Washington.  DC  20226, 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  30O1,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
[PR  Doc,  92~82"9  Filed  4^-9-92;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date  ,^pnl  1,  1992. 

The  Department  of  Treasury  has 
submitted  the  follownng  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511,  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasur}'  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  3171  Tre.'isurv'  Annex, 
1500  Pennsylvania  Avenue,  NW, 
Washington,  DC  20220 

Internal  Revenue  Service 

OMB  Number:  New. 

Form  Number:  None. 

Type  of  Review:  New  collection. 

Title:  Focus  Group  Interviews  to 
Assess  Clarity  and  Effectiveness  of 
Internal  Revenue  Notices. 

Description:  The  group  interviews  are 
necessary  to  obtain  public  input  on  the 
clarity  and  effectiveness  of  some  of  the 
notices  mailed  to  taxpayers.  The  results 
will  be  used  to  revise  notices  in  the 
future  in  an  ongoing  effort  to  provide 
clear  and  effective  notices  mailed  to 
taxpayers. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
900. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  Other  (One- 
time Interviews), 

Estimated  Total  Reporting  B.j.~den: 
291  hours. 

Clearance  Officer:  Gamck  She3r 
(202)  535-4297.  Internal  Revenue 
Serv-ice.  room  5571,  im  ConstUuhc;!-; 
Avenue,  NW„  Washington,  DC  20224, 


OMB  Reviewer:  Milo  Sunderhauf, 
(202)  39S-688a  Office  of  Management 

and  Budget,  room  3(T>1  New  Executive 
Office  Buildmfi,  V\  dstiiiigton,  DC  20503. 
ixiis  K    Holland 

Departmental  Reports  Management  Officer. 
(FR  Doc  92-8280  Filed  4-9-92;  8:45  amj 

Internal  Revenue  Service 

Trade  Show:  IRS  Electronic  Ta*  Filing 
National  Conference  and  Exhibiuon 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Nation  of  IRS's  Electronic  Tax 
Filing  National  Conferences  and 
Exhibitions  for  19S2. 

SUMMARY  The  Electronic  Filing  Systems 
Office  of  the  Internal  Revenue  Service 
(IRS)  is  offering  three  IRS  Electronic  Tax 
Filing  National  Conferences  and 
Exhibitions  in  1992.  Dates  and  locations 
for  the  conferences  are;  July  21-22  in 
Nashville  7^'  ,August  13-14  in  New 
York,  ,\V   rt:i!i  ,\uRU8t  27-28  in  San 
Diego,  CA 

The  conference  and  exhibition  will 
provide  a  forum,  in  a  trade  show 
envirormient,  on  the  latest  information 
about  electronic  filing  of  federal  tax 
returns.  It  will  also  be  an  opportimity  to 
view  the  latest  in  computer  hardware 
and  software  used  for  electronic  tax 
filing. 

Vendors  of  computer  hardware, 
softrware,  and  other  services  related  to 
electronic  filing  of  tax  return  data  are 
invited  to  exhibit  their  products  during 
these  two-day  shows. 

Seminars  will  be  provided  for  new 
and  experienced  participants  in 
electronic  tax  filing.  Topics  covered  in 
the  seminars  will  include  the  electronic 
filing  of  Individual  returns  and 
electronic/magnetic  media  filing  of 
Fiduciary.  Partnership,  Employee 
Pension  Plan  returns.  Attendance  at 
these  seminars  will  qualify  for 
Continuing  Professional  Education  (CPE) 
credits. 

Electronic  filing  participants  who 
currently  have  an  application  on  file 
with  IRS,  will  receive  a  mail-out  that 
details  the  specifics  of  these  shows. 
dates:  July  21-22  in  Naxhville.  TN: 
August  13-14  in  New  York.  NY;  and 
August  27-28  in  San  Diego,  CA. 
ADOAESSCS: 

Oprvi-iiid  iicii.      >^xi  Opryland  Drive, 

Nashville,  TN  tz'a 
New  York  MamoU  Marquis,  1535 

Broadway  New  York.  NY  10036. 
Sheraton  Harixir  Island,  1380  Harbor 

Island  Drive,  San  Diego,  CA  92101. 
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FOR  FURTHER  INFORMATION  CONTACT: 

A".) one  ;".'e-ps'"  J   -,  '  -  '  »'   :'  exhibitor 

rr.ay  obtain  an  Exhibitor  Prospectus  by 

contacting;  Rodney  K.  West.  (310)  773- 

1881,  RP  Exhibit  Service,  Inc.,  1761  Olive 

Street,  Capitol  Heights.  MD  20743,  FAX 

=  301-773-8742.  Questions  about 

attending  the  shovi's  should  be  directed 

to  the  Electronic  Filing  Coordinator  at 

your  local  IRS  district  office. 

Peggy  Stnink, 

Ch;ef,  Marketing  and  Quality  Assurance 

Section. 

[FR  Doc.  92-8340  Filed  4-»-92;  8;45  am) 
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Bureau  of  Engraving  a"a  Printing 

Privacy  Act  of  1974.  New  Syste--'  o* 
Records 

AGENCY:  Bureau  of  Engraving  and 
;.,  „,  „ ,  Department  of  the  Treasury. 

action:  Notice  of  a  proposed  new 
Privacy  Act  system  of  records. 

summary:  The  Bureau  of  Engraving  and 
p-  :   :rg   BEPJ  proposes  to  add  one  new 
systeiT.  of  records  to  its  Inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C  552a).  The  Mail 
Order  Sales  Customer  records  system  is 
being  established  to:  (1)  Maintain 
information  regarding  customers  to 
inform  them  of  BEP  products;  (2)  provide 
the  capability  to  research  in  response  to 
customer  inquiries;  and  (3)  transmit 
credit  information  to  financial 
institutions  for  approval  or  disapproval. 
DATES:  Comments  must  be  received  no 
i  je:  '.r.an  May  11, 1992.  The  new  system 
of  records  will  be  effective  June  9, 1992. 
unless  BEP  receives  comments  on  the 
new  system  of  records  which  would 
result  in  a  contrary  determination. 
ADDRESSES:  Please  submit  comments  to 
the  Disclosure  Officer,  Bureau  of 
Engraving  and  Printing,  Room  321-12A, 
14th  and  C  Streets.  SW..  Washington. 
DC  20228. 
for  FURTHER  INFORMATION  CONTACT. 

Ldi.v-'-"-.  e  F  Z-;:.?^  -  [".•  -     'Sure  Officer, 
Bureau  of  Engravmg  and  Printing,  Room 
321-12A.  14th  and  C  Streets.  SW.. 
Washington.  DC  20228.  Phone:  (202)  447- 

SUPPLEMENTARY  INFORMATION;  The  new 

sy  ,■-'"  rf  po't.  as  required  by  5  U.S.C. 
552atr)  of  the  Privacy  Act,  has  been 
submitted  to  the  Committee  on 
Government  Operations  in  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  in  the  Senate,  and 
the  on":'e  of  Management  and  Budget 
(O ViBl  pursuant  to  paragraph  4b  of 
append  X  I  ;,•'  0\TB  Circular  A-130. 
■  Federal  R-".-;;po".^ibilitie8  for 


Maintaining  Records  About 
Individuals,"  dated  December  12. 1985 
{50  FR  52730.  dated  December  24. 1985) 

Treasury/BEP.  045 


Mail  Order  Sales  Customer  Files — 
Treasury/BEP. 

SYSTEM  LOCATKW: 

Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets.  SW..  Washington.  DC 
20228. 

CATEOORIES  OF  IHOWIOUALS  COVfnED  Bv  tvie 
SVSTCM: 

Customers  ordering  engraved  prints 
and  numismatic  products  from  the 
Bureau  of  Engraving  and  Printing 
through  the  mail,  and  those  individuals 
who  have  requested  that  their  names  be 
placed  on  the  BEP  mailing  list. 

CATEOOPIES  OF  RECCOS  iN  T«E  S»S^EM: 

Mail  Order  Customers'  names, 
addresses,  company  names,  credit  card 
numbers  and  expiration  dates;  history  of 
customer  sales;  and  inventory  data. 

AUTHORITY  for  Wi  -. -ENAhCi  Of  Tm£ 
SYSTEM: 

5  U.S.C.  301. 

purpose(s): 

The  purposes  of  the  Mail  Order  Sales 
Customer  Files  are  to:  (1)  Maintain 
information  regarding  customers  to 
inform  them  of  BEP  products;  (2)  provide 
the  capability  to  research  in  response  to 
customer  inquiries;  and  (3)  transmit 
credit  information  to  financial 
institutions  for  approval  or  disapproval. 

routine  use  of  records  ma  moaned    S  the 

S'S'cu  i*<cajoiNQ  categories  of  useos 

AN        -,t  PURPOSES  OF  SUCH  USES: 

These  records  and  information  from 
these  records  may  be  used  to 
electronically  transmit  credit  card 
information  to  obtain  approval  or 
disapproval  from  the  issuing  financial 
institution.  Categories  of  users  include 
personnel  involved  in  credit  card 
approval. 

DISCLOSURE  to  CONSUMER  p!  rOP-  hq 
AGENCIES: 

Debt  information  concerning  a 
Government  claim  against  an  individual 
is  also  furnished,  in  accordance  with  5 
U.S.C.  552a(b){12)  and  section  3  of  the 
Debt  Collection  Act  of  1982  (Pub.  L.  97- 
365).  to  consumer  reporting  agencies  to 
encourage  repayment  of  an  overdue 
debt. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Records  consist  of  paper  records 
maintained  in  file  folders  and  in 

plpftronic  media. 

RETRIEVABIUTY: 

By  customer  name,  order  number  or 
customer  number. 

SAFEGUARDS: 

Access  is  limited  to  those  authorized 
individuals  who  process  orders. 
research  customer  orders  or  maintain 
the  computer  system.  In  addition,  files 
and  computer  data  are  m.aintained  in  a 
secured  area.  Access  to  electronic 
records  is  by  password. 

RETENTION  AND  DISPOSAL: 

Files  on  customers  who  have  not 
purchased  any  products  are  kept  for  two 
years,  after  which  they  are  taken  out  of 
the  active  system  and  placed  in  a 
separate  storage  file.  This  file  generates 
two  additional  annual  mailings  after 
which  time  they  are  purged  from  the 
system.  (Should  a  customer  reorder  after 
being  placed  on  this  file,  they  will  be 
assigned  a  new  customer  number  and 
placed  back  in  the  main  system). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Office  of  P-ubiic  Affairs.  Bureau 
of  Engraving  and  Printing,  14th  and  C 
Streets,  SW.,  Room  533M,  Washington. 
DC  20228. 

NOTIFICATION  PROCEDURE: 

Individudis  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  gain  access  to  the  records,  or 
contest  the  contents  of  any  records 
m.aintained  in  this  system  may  inquire  in 
accordance  with  instructions  appearing 
in  31  CFR  part  1,  subpart  C.  appendix  F. 
Address  inquiries  to  Disclosure  Officer, 
Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets,  SW.,"Washington.  DC 
20228. 

RECORDS  ACCESS  PROCEDURES: 

See    Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURE: 

See  ■  N'odfication  Proced..re"  atwve. 

RECORD  SOURCE  CATEGORIES: 

Customers.  BEP  Employees,  financial 
institutions. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 
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Dated;  April  1.  1992, 
David  M.  Nummy, 
Assistant  Secretary  (Management). 
!FR  Doc  92-«281  Filed  4-9-92;  &45  am) 

BILLING  CODE  4A4O-01 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  IS  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  m  me  by  the  Act  of  October  19. 
1965  (79  Stat.  985,  22  US  C.  2459), 
Executive  Order  12047  of  March  27,  1978 
(43  FR  13359,  March  29,  1978).  and 
Delegation  Order  ,No,  85-5  of  June  27. 
1985  (50  FR  27393,  July  2.  1985),  I  hereby 
determine  that  the  objects  to  be 
included  m  the  exhibit,  "Andrea 
Mantegna"  (see  list'  )  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States 
are  of  cultural  significance.  The  objects 
are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  lender,  I  also 
determine  that  the  temporary  exhibition 
or  display  of  the  listed  exhibit  objects  at 
the  Metropolitan  Museum  of  Art,  New 
York,  .New  York  beginning  on  or  about 
April  27,  1992,  to  on  or  about  July  12, 
1992,  is  m  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 
.\lberto  J.  Mora, 
General  Course/. 
[FR  Doc.  92-8504  Filed  4-9-92;  8:45  am] 

BILLING  CODE  e23O-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Special  Medical  Advisory  Group; 
Availability  of  Annual  Report 

Under  section  10(d)  of  Public  Law  92- 
463  (Federal  Advisory  Co.mmittee  Act) 
notice  is  hereby  given  that  the  Annual 
Report  of  the  Department  of  Veterans 
Affairs'  Special  Medical  Advisory 
Group  for  fiscal  Year  1991  has  been 
Issued.  The  report  summanzes  activities 
of  the  Group  on  matters  relative  to  the 
care  and  treatm.ent  of  disabled  veterans 
and  other  m.atters  pertinent  to  the 
Department  of  Veterans  Affairs' 
Veterans  Health  Administration,  It  ,s 


'  .\  copy  of  this  lis!  may  be  obtained  by 

contacting  M."  R  Wailfire  Stuaii  of  the  Office  of  the 
Genera)  Counsel  of  LSLA  The  te.'ephone  number  ;» 
202,-61»-5O7a  and  the  address  is  rcom  TOO.  V  S 
liformation  Agency.  301  Fourth  Street.  SW  , 
Vvash;n(!ton,  DC  33547. 


available  for  public  inspection  at  two 
locations; 

Federal  Documerits  Section,  Elxchange  and 

Gift  Division.  LM  832,  Library  of  Congress, 

Washington,  DC  :o,=40 
and 
Departrnpnt  of  Veterans  Affdirs.  Office  of  the 

Chief  Medical  Director.  Techworld  Room 

710,  801  I  Street.  NW.,  Washington,  DC 

2000-1, 

D.v.<'d  ,-\p-l  3, 1P92, 

Bj  Direction  of  the  Secretary. 
Diane  H.  Landis, 
Committee  Management  Officer. 
(FR  Doc.  92-B345  Filed  4-9-92;  8:45  araj 

BILtINQ  COOC  S37(M)1-M 


Information  Collection  Under  0V6 
Review 

AGENCY:  Department  of  Veterans 
Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  {44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information: 

The  title  of  information  collection,  and 
the  Department  form  number(s),  if 
applicable; 

(2)  A  description  of  the  need  and  its 
use; 

(3)  Who  will  be  required  or  asked  to 
respond; 

(4)  An  estimate  of  the  total  annual 
reporting  hours,  and  recordkeeping 
burden,  if  applicable; 

(5)  the  estimated  average  burden 
hours  per  rp<^pnndent; 

(6)  Tb'  f:   q  it  ncy  of  response;  and 

(7)  ,-\n  r  s'lmated  number  of 
respondt'irs 

ADDRESSES:  Copies  of  the  proposed 

information  collection  and  supporting 
documents  may  be  obtainedd  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5],  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desi(  Officer.  Joseph  Lackey, 
NEOB,  room  3002,  Washington.  DC 
20503,  (202)  39S-7316,  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 

collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  May  11. 
1992. 

D,i*pd  Apr)  6  IPP:, 


By  direction  of  the  Secretary. 

Frank  E  Lalley, 

Associate  Deputy  Assistant  Secretory  for 
Information  Resources  Policies  and 

Oversight. 

L.xtension 

1.  Certificate  Showing  Residence  and 
Heirs  of  Deceased  Veteran  or 
Beneficiary,  VA  Form  2^-541. 

2.  This  form  is  used  to  solicit 
information  to  establish  entitlement  to 
Government  life  insurance  proceeds. 

3.  Individuals  or  households. 
4. 1,039  hours. 

5.  30  minutes, 

6.  On  occasion. 

7.  2,078  respondents. 

(FR  Doc  92-6347  Filed  4-9-92,  8  45  am] 


Information  Conectton  Ifrder  OMB 
Review 

agency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  The  Department  of 
Veterans  Affairs  has  submitted  to  OMB 
the  following  proposal  for  the  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.SC. 
chapter  35).  This  document  lists  the 
following  information: 

(1)  The  title  of  the  information 
collection,  and  the  Department  form 
number(s),  if  applicable; 

(2)  A  description  of  the  need  and  its 
use: 

(3)  Who  will  be  required  or  asked  to 
respond; 

(4)  An  estimate  of  the  total  annual 
reporting  hours,  and  recordkeeping 
burden,  if  applicable; 

(5)  The  estimated  average  burden 
hours  per  respondent; 

(6)  The  frequency  of  response;  and 

(7)  An  estimated  number  of 
ri  -pci-.ients. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA'8  OMB  Desk  Officer,  Joseph  Lackey. 
NEOB.  room  3002.  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Conunents  on  the  information 
collection  should  be  directed  to  the 
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0MB  Desk  Officer  en  o:  before  May  11, 

Date*  April  6. 1992. 

By  direction  of  the  Secretary. 
Frank  E.  Lalley, 

Associate  Deputy.  Assistant  Secretary  for 
Information  Resources  Policies  and 
Oversight. 

Reinstatement 

\  Designation  of  Certifying  Official(s). 
V.A  Form  22-8794. 

2.  The  form  notifies  VA  of  the 
individual  who  may  certify  reports  of 
enrollment  and  pursuits  of  training  on 
behalf  of  a  training  institution  or 
establishment. 

3  State  or  local  governments; 
Businesses  or  other  for-profit;  ^k)n-prof^t 
ins*:tutions;  Small  businesses  or 
organizations. 

4.  533  hours. 

5  10  mmutes. 

6.  On  occasion. 

7.  3.200  respondents. 

[FR  Doc  92-8349  Filed  4-9-92;  8:45  am] 

BILUNG  COOe  S320-01-M 


Information  CoHection  Under  0MB 
Review 

agency:  Department  of  Veterans 

A::d.rs. 
ACTION;  Notice 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  foUouting 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information; 

(1)  The  title  of  the  information 
collection,  and  the  Department  form 
number(8},if  applicable; 

(2)  A  description  of  the  need  and  its 
use;    . 

(3)  Who  will  be  required  or  asked  to 
respond; 

(4)  An  estimate  of  the  total  anntia! 
reporting  hours,  and  recordkeeping 
b'lrden.  if  applicable; 

(5)  The  estimated  a\  erase  burden 
hours  per  respondent: 

(6)  The  frt',:;uer.cy  of  response;  and 

(7)  An  estimated  numDer  of 
respondents.  | 

AD0RE98es:  Copies  of  the  proposed 

.nfomia'ior  cj.'.ection  and  supporting 
documents  may  b<?  ob'ained  f-^'"-  |r'"ft 
G.  Byers.  Veterans  E^nefits 
Admini8tratif>n(20A5]  Deprir'm'^r,*  '^^ 
V'e'erans  Affairs.  810  Vermor!?  Ave^'je, 
\W..  Was.niPBton.  DC  20420  !2n:'  23'U 
.>021. 

Comments  and  quesfiors  about  th^ 
item.s  on  the  ii»(  should  be  directed  to 


VA  s  OMB  Desk  Officer.  Joseph  Lackey, 
NEOB,  room  3002.  Washington.  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benerrts  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  May  11. 
1992. 

Dated:  April  6. 1992. 

By  direction  of  the  Secretary 
Frank  E.  Lalley, 

Associate  Deputy.  Assistant  Secretary  for 
Information  Resources  Policies  and 
Oversight 

Reinstatement 

1.  Federal  Fiduciary's  Account.  VA 
Form  27-«706b. 

2.  The  form  is  used  by  all  Federal 
fiduciaries  who  are  required  to  account 
to  VA  for  benefits  paid  to  them  on 
behalf  of  a  beneficiary  rated 
incompetent  or  under  legal  disability. 

3.  Individuals  or  households;  State  or 
local  governments;  Businesses  or  other 
for-profit;  Federal  agencies  or 
employees;  Non-profit  institutions;  Small 
businesses  or  organiaations. 

4.  4.370  hours. 

5.  30  minutes. 

6.  On  occasion;  Annually;  Biennially: 
Triennially. 

7.  8.740  respondents. 

JFR  Doc.  92-a350  Filed  4-9-^2;  8:45  am] 
KLUNO  COOE  UaO-OI-W 


info'.-nation  Cotiection  Under  OMB 
R  e  v>  e  w 

AGENCV:  Department  of  Veterans 

Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information: 

(1)  The  title  of  the  information 
collection,  and  the  Department  form 
nimiber(s),  if  applicable; 

(2)  A  descriptioa  of  the  need  and  its 
use: 

(3)  Who  will  be  required  or  asked  to 
respond: 

(4]  An  estimate  of  the  total  annual 
reporting  hours,  and  recordiceeping 
burden,  if  applicable; 

(5)  The  estimated  average  burden 
hours  per  respondent; 

(6)  The  frequency  of  response;  and 

(7)  An  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
in*    n.  1 ; .  ;>  collection  and  supporting 


documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5].  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW..  Washington,  DC  20420,  f2021  233- 
3021. 

Comments  and  questions  aiiout  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey., 
NEOB,  room  3002.  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  May  11. 
1992. 

Dated:  April  6.  1992- 

By  direction  cf  the  Secretary. 
Frank  E  Lalley. 

Associate  Deputy.  Assistant  Secretary  for 
Information  flesources  Policies  and 
Oxersight 

Reinstatement 

*.   Supplemental  Information  for 
Change  of  froRram,  or  Reenroliment 
After  Unsatisfactory  Attendance. 
Conduc*  or  Progress.  VA  Form  22-8B~3. 

2.  The  form  is  used  to  request 
information  to  evaluate  the  suitability  of 
a  training  program  and/or  information 
regarding  unsatisfactory-  progress  or 
conduct  in  training.  This  information  is 
used  to  make  determinations  pnor  to 
authorization  of  benefit  payment. 

3  Individuals  or  households. 

4.  11,000  hours. 

5.  30  minutes. 

6.  On  occasion. 

7.  22.000  respondents. 

(FR  Doc  92-83.51  Filed  4-9-92,  8;45  am] 

BILLING  COO€  »3a>-01-M 


Information  CoHectton  Under  OMB 

Review 

agency:  Department  of  Veterans 
Affairs. 

ACTIOm:  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
inform,3tion  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.SC. 
chapter  35).  This  document  lists  the 
following  information: 

(1)  The  title  of  the  information 
collection,  and  the  Department  form 
number(s),  if  applicable; 

(2)  A  description  of  the  need  and  its 
use; 

(3)  Who  wit!  be  required  or  asked  to 
respond. 
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f4)  An  estimate  cf  the  total  dnnud! 
reportiriR  hours,  ard  rerordhppp;r,^ 
burden,  if  appiicabie; 

1 5)  The  estimated  average  burden 
hours  per  respondent; 

(6)  The  frequency  of  response;  and 

(7)  An  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420  1202)  233- 
3021 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  0MB  Desk  Officer,  Joseph  Lackev. 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
O.MB  Desk  Officer  on  or  before  May  11, 
1992. 

Dated:  April  6.  1992. 

By  direction  of  the  Secretary. 

Frank  E.  Lalley. 

Associate  Deputy,  Assistant  Secretary  for 
Information  Resources  Policies  end 
Oversight. 

Extension 

1.  Application  for  Reimbursement 
from  Accrued  Amounts  Due  a  Deceased 
Beneficiary,  VA  Form  21-601 

2.  Federal  law  states  that  accrued 
benefits  may  be  paid  upon  the  death  of 
a  beneficiary  and  list  the  order  in  which 
the  benefits  may  be  paid.  The  completed 
form  supplies  VA  with  the  information 
required  to  properly  pay  accrued 
benefits. 

3.  Individuals  or  households. 

4.  1.875  hours, 

5.  30  minutes, 

6.  On  occasion. 

7.  3,750  respondents, 

[FR  Doc.  92-8352  Filed  4-9-92;  8:45  am) 

BILUNQ  COOe  S370-01-M 


Information  Collection  Under  0MB 
Review 

AGENCY:  Department  of  Veterans 
Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 

has  submitted  to  0MB  the  fijllovung 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U  S  (1 
chapter  35).  This  document  lists  the 
following  information- 


(Ij  The  title  of  the  information 
collection,  and  the  Department  form 
niimber(s),  if  applicable; 

(2)  A  description  of  the  need  and  its 
use; 

(3)  Who  will  be  required  or  asked  to 
respond; 

(4)  An  estimiate  of  the  total  annual 
reporting  hours,  and  recordkeeping 
burden,  if  applicable; 

(5)  The  estimated  average  burden 
hours  per  respondent; 

[b]  The  frequency  of  response;  and 

(7)  An  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers.  Veterans  Benefits 
.'\dm.inistration  (20A5),  Department  of 
Veterans  affairs.  810  Vermont  Avenue, 
NW..  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
.'ems  on  the  list  should  be  directed  to 
VA  s  0MB  Desk  Officer,  Joseph  Lackey. 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
0MB  Desk  Officer  on  or  before  May  11, 
1992. 

Dated:  April  6, 1992. 

By  direction  of  the  Secretary. 
Frank  E.  La!]e> . 

Associate  Deputy.  Assistant  Secretary  for 
Information  Resources  Policies  and 
Oversight 

Revision 

1.  Veteran  s  Application  for 
Compensation  or  Pension,  VA  Form  21- 
526, 

2.  The  form  ,9  used  to  gather  the 
information  needed  to  determine 
eligibility  for  disability  benefits. 

3.  Individuals  or  households 

4.  372,426  hours, 
5-  90  minutes, 

6.  On  occasion. 

7.  248,284  respondents. 

IFR  Dor.  92-8353  Filed  4-9-92;  8:45  amj 

BlLLiXO  coot  J320-01-II 


Information  Collection  Under  0MB 
Review 

agency:  Department  of  Veterans 
Affairs. 


chapter  35).  This  document  lists  the 
following  information: 

(1)  The  title  of  the  information 
collection,  and  the  Department  form 
number{s),  if  applicable; 

(2)  A  description  of  the  need  and  its 
use; 

(3)  Who  will  be  required  or  asked  to 
respond; 

(4)  An  estimate  of  the  total  annual 
reporting  hours,  and  recordkeeping 
burden,  if  applicable; 

(5)  The  estimated  average  burden 
hours  per  respondent; 

(6)  The  frequency  of  response;  end 

(7)  An  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
i:,f  r".  ition  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  May  11, 
1992. 

Dated:  April  6, 1992. 
By  direction  of  the  Secretary, 
Frank  E.  Lalley. 

Associate  Deputy.  Assistant  Secretory  for 
Information  Resources  Policies  and 

0\'ersi£ht. 

Elvtension 

1.  Statement  of  Holder  or  Servicer  of 
Veteran's  Loan.  VA  Form  Letter  26-559. 

2.  This  form  letter  is  completed  by 
holders  or  services  of  guaranteed  or 
insured  home  loans  from  which  obligors 
may  be  released  from  hability  and/or 
substitution  entitlement.  Information 
collected  is  used  to  determine  that  the 
loan  is  current. 

3.  Businesses  or  other  for  profit. 

4.  3,000  hours. 
5. 10  minutes. 
6.  On  occasion. 

7. 18.000  respondents. 

|FR  Doc.  92-8354  Filed  4-9-92;  845  am) 

WLUNO  CODF  t3»-0t-ll 


action:  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 


Advisory  Committee  on  Read|ust"M;-nt 
of  Vietnam  and  Other  War  Vete-an*. 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
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463  that  a  meeting  of  the  Advisory 
Committee  on  Readjustment  of  Vietnam 
and  Other  War  Veterans  will  be  held 
April  30  and  May  1. 1992.  This  is  a 
regularly  scheduled  meeting  for  the 
purposes  of  reviewing  VA  and  other 
relevant  services  for  Vietnam  and  other 
war  veterans,  to  review  Committee 
work  in  projjress  end  to  formulate 
Commiff^e  r^-  ...r  '-.^ndations  and 
objectives.  The  me^  "ns  wl!  be  held  at 
TechWorld  loca'-  :  ,-  m\  i  Street.  ^fW^ 
VVashinetc"..  D' .,  The  -  eeting  on  April 
30  will  be  c'  J. .'-■.:   -  -rx-im  1005  and 
on  May  1  in  r-)----,  !  Jfi  Z'-p  meetings  on 
Ar-\  '<0  and  May  1  wiil  both  begin  at 
3  J ::  d  -p..  and  conclude  at  4:30  p.m.  The 
agenda  fur  \:>r'.  yn  w,nll  consist  of  a 


question  and  answer  discussion  with  the 
Readjustment  Counseling  Service 
Regional  Managers  regarding  Vet  Center 
operations,  and.  separately,  will  address 
the  Committee's  work  in  progress.  Major 
topics  for  the  latter  will  include 
coordination  of  compensation  and 
treatment  for  war-related  post-traumatic 
stress  disorder  (PTSD),  a  system-wide 
coordinated  plan  for  PTSD  services  and 
review  of  recommendations  regarding 
the  Readjustment  Counseling  Service 
Vet  Centers. 

On  May  1.  the  Committee  will  review 
issues,  recommendations  and  objectives 
regarding  services  to  homeless  veterans. 
The  second  day's  agenda  will  also 
consist  of  a  review  and  discussion  of 


penci  rsj  ^ea'.sidtion  of  i"'.poT*ar(.p  for  'np 
readjustment  of  war  \e?pri;ns 

Both  rriee?ings  wiii  be  epf  r.  •;;  thp 
public  up  to  tire  seating  c-.par  :>    'f  •  :t 
room.  Due  to  lirritpd  Sf'ati-.^  caparr/y  of 
the  room.  tho.>e  who  picin  io  dtiend  (^r 
who  have  questwins  concer-  i.ii?  the 
meeting  should  contact 
Jr..  K!D,.  Dirrctcr  Reav 
Cour  -t'''.r,3  Srrx'icf  Df 
Vettr.^"S  .A'fairs  (phor 
535-7554). 

Dated  Apnl  3.  1992. 
By  Director  of  the  Secretary. 
Duma  H.  Landis, 

oumriii::---  '■' . '  .c'^f ",'  Officer. 

(FR  Do€  9J^>46  F  .ed  V  9-92;  8:45  am) 

B:^i-i>«c;  coot  8jaiM»''-ii 


A't "  ..r  S,  BlciiiA. 
j;.i--.ent 
jartment  of 
>  number:  202- 
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Sunshine  Act  Meetings 


This  sec'uon  o*  me  FEDERAL  REGIS^^R 
contans   nctces   o*   meetings  puDisshed 
under  the   "Government  in  the  Sunshine 
Act"    (Pub-    L   94-409)   5   use    552b(e)(3, 


DEFENSE  NUCLEAR  FACILITIES  SAFETY 
BOARD 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT.  Published 

March  26.  1992.  5- FR  105^1 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  Apnl  10.  1992.  9  00  a  rr. 

PLACE:  Public  HearinK  Room,  Suite  "&). 
625  Indiana  Avenue.  N.W..  W'ashmgtor., 
D.C. 

CHANGE  IN  THE  MEETING:  The  meeting 

has  been  cancelled 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  M  F>u?atpri  or 
Carole  J,  Council.  (202;  20&-t)400. 

Da:ed:  Apni  8,  199: 
Kenneth  M.  Pusaleri, 

Genera!  Manager. 

[FR  Doc  92-8456  F;led  1-^8-92;  2:58  pm] 

BILLIHQ  COD€  6820-KO-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 

Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  closed 
n^.ectmg  held  at  11:24  a.rri.  en  Tuesday, 
April  7,  1992,  the  Corporation  s  Board  of 
Directors  determined,  on  motion  of 
Director  C.C.  Hope.  Jr.  (Appointive), 
seconded  by  Director  T.  Timothy  Ryan. 
Jr.  (Office  of  Thrift  Supervision), 
concurred  in  by  Vice  Chairman  Andrew 
C.  Hove,  fr.,  Chairman  William  Taylor, 
and  Director  Stephen  R,  Steinbrink 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  the 
addition  to  the  agenda  for  consideration 
at  the  meeting,  on  less  than  seven  days 
notice  to  the  public,  of  the  following 
matters: 

Recommendation  regarding  the  liquidation 
of  a  depository  Institution's  assets  acquired 
by  the  Corporation  in  its  capacity  as  receiver. 
liquidator,  or  liquidating  agent  of  those 
assets: 

Case  No,  ,S498— Broadway  Bank  h  Trust 
Company.  Paterson.  New  jersey 
Re  quests  for  waiver  and  or  exemption  of 
the  cross-guaranty  provisions  of  the  Federal 
Deposit  Insurance  Act 


The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2).  (c)(4),  (c)(8). 
(c)(9)(A){ii),  and  (c)(9)(B)  of  the 
Government  in  the  Sunshine  Act"  (5 
IS  C.  552b(c)(2).  (c)(4),  (c)(8). 
(cj(9)(A)(ii),  and  (c)(9)(B)). 

Dated:  April  7. 1992. 
Federal  Deposit  Insurance  Corporation. 
Robert  E  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  92-«385  Filed  4-7-92;  4:27  pmj 

BILLING  CODE  e714-0-« 


FEDERAL  MARITIME  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  April  15. 

1992 

PLACE:  Hearing  Room  One,  1100  L 
Street,  N.W.,  Washington,  D.C,  20573- 
0001 

STATUS:  Part  cf  the  meeting  will  be  open 
to  the  public.  The  rest  of  the  meeting 

will  be  closed  to  the  public 

MATTER(s)  TO  BE  CONSIDERED:  Portion 

open  \v.  the  public: 

1.  Report  on  Reducing  Government 
Regulation. 

Portion  closed  to  the  public: 

1  Automated  Tariff  Filing  and  Information 
System  (ATFI);  ANERA  v.  FMC,  Docket  No. 
91-3917. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Joseph  C.  Polking. 

Secretary,  (202)  523-5725. 

Joseph  C  Poll^inc. 

Secre'.ur} 

[FR  Doc.  92-8494  Filed  4-&-92;  2:59  pmj 

BILUNG  CODE  6T30-O1-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10  a.m..  Wednesday. 
April  15, 1992. 

PLACE:  Mrirriner  S  Eccles  Federal 
Reser.e  Ba.^rd  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets. 
\\\  ,,  Washington.  DC  20551. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassigiunents.  and 
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salary  actions)  involving  individual  Federal 
Reserve  System  employees. 
2.  Any  items  carried  forward  from  a 


r.H 


prp\  inimlv  ;^nnfMinr.r' 

CONTACT  PtPSOK  FOR,  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Ai.b,i,;a..i  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  April  8. 1992. 
William  W.  WQes, 

Secretary  of  the  Board. 

[FR  Doc  92-8439  Filed  4-8-92;  12  pm] 

BILLINO  coot   t.  ■::■  :  •  -m 

NATtONAi.  FOUNDATION  ON   THf;   ARTS 

AND  THE  Humanities 

INSTITUTE  OF  MUSE  i IM  SFBV'CFS 

'    '   111  Meeting 
SUMMARY:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  the  Government  in  the 
Sunshine  Act  [Pub.  L  94-409)  and 
regulations  of  the  Institute  of  Museum 
Services.  45  CFR  1180.84. 
TIME  DATE  8:30  a.m.  to  2  p.m.— Friday, 
',;  •  ,  .M   1992. 
STATUS:  Open. 

ADDRESS  :  )ld  Post  Office  Pavilion,  1100 
Pennsylvania  Avenue,  N.W.,  Main 
Floor — Room  M07.  Washington.  DC 
20506. 
FOR  FURTHEiR  INFORMATION  CONTACT:  S. 

William  Laney,  Executive  Assistant  to 
the  National  Museum  Services  Board, 
room  510, 1100  Pennsylvania  Avenue. 
NW..  20506  (202)  786^)536. 
SUPPLEMENTARY  INFORMATION! 

The  National  MuDtLUh  t>i,i  vices  Board 
is  established  under  the  Museum 
Services  Act,  Title  II  of  the  Arts, 
Humanities,  and  Cultural  Affairs  Act  of 
1976.  Public  Law  94-462.  The  Board  has 
responsibility  for  the  general  policies 
with  respect  to  the  powers,  duties,  and 
authorities  vested  in  the  Institute  under 
the  Museum  Services  Act. 

The  meeting  of  April  24. 1992  will  be 
open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact: 
Institute  of  Museum  Services,  1100 
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Pennsylvania  Avenue,  NW., 
Washington.  DC  20506— (202)  788-0538 
{202]  786-9138  at  least  seven  [7]  days 
prior  to  the  meeting. 

Nations!  M.sp  ^T.  S*''-.    ?    Sjard 

April  24, 1992— Meeting  Agenda 

I.  NMSB  Chairman's  Report  and  Approval  of 
Minutes  from  November  15, 1991  Meeting 


II.  Agency  Agenda  Reports:  Programs 

A.  General  Operating  Support  Program 
Proposed  Changes 

B.  General  Operating  Support  Program 
Panel  Recommendations 

C.  General  Operating  Support  Program  Test 
Reviews 

III.  Agency  Agenda  Reports:  Administration 

A.  Legislative  Issues 

B.  Public  Affairs 

IV.  Director's  Report 


A.  Museum  Leadership  !r.;tiative 

B.  Reauthorization  Issues 

C.  Conservation  Review 
V.  NMSB  Open  Agenda 

Dated:  April?,  1992. 
L^nddBpll. 

Director  of  Policy  "lanning  and  Budget. 
|FR  D"^  Q?-R^Q4  Filed  4-6-92;  11:59  am) 

BltXlNG  CODE  -036-C'-*l 
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Th's   section   of   ttie   FEDERAL    REGISTER 

contains   editorial   corrections   of   previously 
Djbiis^ed   Presidential,   Rjle    P'oposed 
Rjie.    and   Notice   doci-^e'^ts    "^"lese 
corrections  are  preca'ed   !:■>   fe  O^ice  o* 
tne   Federal   Register    Agency   p'epa'ed 
corrections  are  issued   as   signed 
documents  and   appear   m   tne  appropriate 
document   catego'ies   elsewt^ere   m   the 
issue 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

(ATSDR-51! 

Quarterly  Health  Assessments 
Completed  and  Health  Assessments 
To  Be  Conducted  In  Response  to 
Requests  From  the  Public 

In  notice  document  92^61^;  appearing 
on  page  9259  in  the  issue  of  Tuesday 


M.i^rh  1~  19<J2  :n '^'U'  ;^' ■  nlamn,  under 

SUPPLEMENTARY  INFORMATiON,  in  the 

13th  line,  "(42  CFR  part  30)"  should  read 

"'42  CFR  par'  oo^" 

BULIMG  COOf   1S0M1-D 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  100,  1 10  and  166 

ICGD1-91-1571 

Temporary  Regulations.  Port  of  New 
York  and  New  Jersey,  July  2-5,  19S2 

Correction 


h 


reposed  rule  document  92-6780 


beginning  on  page  10308  in  the  issue  of 
Wednesday,  March  25, 1992,  make  the 

following  corrcc'ions: 

1.  The  docket  number  was  printed 
nrorrectly.  and  should  read  as  set  forth 

f:he\  e 


§100.35T  01-158    [Cor'fctfn 

2.  On  page  10311,  ui  Uic  sri-ond 
column,  in  S  100.35T  01-158(b)(2),  in  the 
first  column  of  the  table,  in  the  second 
line,  "40'41'20.0'  N"  should  read 
"40'41'29.0"  N". 

H wC.     ODC  15<»-01-D 


VOL 
5  7 


19  92 


UMI 


Friday 

April  10,  1992 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Part  455 

Pesticide  Chemicals  Manufacturing 
Category  Effluent  Limitations  Guidelines. 
Pretreatment  Standards,  and  New  Source 
Performance  Standards;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  455 
IFRL-4105-11 
RIN  2040-AB32 


Pesticide  Chemicals  Manufacturing 
Category  Effluent  Umitations 
Guidelines,  Pretreatment  Standards, 
and  New  Source  Pertormance 
Standards 

AGENCv;  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  proposed  regulation 
V.    ,:d   ,r    !  the  discharge  of  pollutants 
into  navigable  waters  of  the  United 
States  and  into  publicly  owned 
treatment  works  by  existmg  and  new 
facilities  that  manufacture  pesticide 
active  ingredients.  This  proposed 
regulation  would  establish  effluent 
limitations  guidelines  based  on  "best 
practical  control  technology",  "best 
conventional  pollutant  control 
technology",  "best  available 
technology",  new  source  performance 
standards  based  on  "best  demonstrated 
technology",  and  pretreatment 
standards  for  new  and  existing  indirect 
dischargers.  EPA  is  also  proposing  new 
test  procedures  for  the  analysis  of 
pesticide  pollutants  in  the  Pesticide 
Chemicals  Category. 
DATES:  Comments  on  the  proposal  must 
be  received  by  June  9, 1992.  Comments 
are  to  be  submitted  to:  Dr,  Thomas  E. 
Fielding,  Engineering  and  Analysis 
Division  (WH-552).  U.S.  EPA,  401  M 
Street  SW..  Washington,  DC  20460. 
ADDRESSES:  The  basis  for  this  regulation 
IS  de'a;ied  m  two  major  documents:  a 
technical  document,  and  an  economic 
document.  The  analytical  methods 
proposed  in  this  notice  for  the 
measurement  of  pesticide  active 
ingredients  in  wastewater  are  contained 
in  an  analytical  methods  compendium 
document.  See  the  Supplementary 
Information  Overview  section  below  for 
a  description  of  each  document. 

Copies  of  the  technical,  economic,  and 
analytical  methods  documents  may  be 
obtained  from:  Dr.  Thomas  E.  Fielding, 
Engineering  and  Analysis  Division 
(WH-552),  US  EPA  401  M  Street  SW.. 
Washington,  DC  20460 

The  Record  for  this  rulemaking  is 
available  for  public  review  at  the  EPA 
Headquarters  Library,  room  M2404.  401 
M  Street  SW  ,  Washington,  DC.  The 
EPA  information  regulation  (40  CFR  part 
2)  provides  that  a  reasonable  fee  may  be 
charged  for  copying. 


In  addition,  EPA  will  conduct  a 
workshop  covering  this  rulemaking,  in 
conjunction  with  a  public  hearing  on  the 
pretreatment  standards  portion  of  the 
rule.  The  workshop  will  be  held  on  May 
15. 1992,  from  9  a.m.  to  12  p.m.  in  room  3 
North  of  the  Washington  Information 
Center  Conference  Rooms,  Waterside 
Mall,  401  M  Street  SW.,  Washington, 
DC.  The  public  hearing  will  be 
conducted  from  1:30  p.m.  to  5  p.m.  at  the 
same  location.  Persons  wishing  to 
present  formal  comments  at  the  public 
hearing  should  have  a  written  copy  for 
submittal. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  additional  technical  information 
contact  Dr.  Thomas  E.  Fielding. 
Engineering  and  Analysis  Division 
(WH-552),  U.S.  EPA.  401  M  Street  SW.. 
Washington,  DC  20460,  (202)  260-n56. 
Additional  economic  information  may 
be  obtained  by  contacting:  Dr.  Lynne  G. 
Tudor.  Engineering  and  Analysis 
Division  (WH-552).  U.S.  EPA,  401  M 
Street  SW..  Washington.  DC  20460.  (202) 
260-5834. 
SUPPLEMENTAnr  information: 

Overview 

The  preamble  describes  the  scope, 
purpose,  legal  authority  and  background 
of  this  rule,  the  technical  and  economic 
bases  and  the  methodology  used  by  the 
Agency  to  develop  these  effluent 
limitations  guidelines  and  standards. 

The  regulations  proposed  today  are 
supported  by  EPA's  technical 
conclusions  which  are  detailed  in  the 
"Development  Document  for  Best 
Available  Technology.  Pretreatment 
Technology,  and  New  Source 
Performance  Technology  in  the  Pesticide 
Chemicals  Industry".  The  Agency's 
economic  analysis  is  presented  in  the 
"Economic  Impact  Analysis  of  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Pesticide  Chemicals  Industry" 
and  in  the  "Cost-Effectiveness  of 
Proposed  Effluent  Limitations 
Guidelines  and  Standards  of 
Performance  for  the  Pesticide 
Manufacturing  Industry".  Abbreviations, 
acronyms,  and  other  terms  used  in  the 
SUPPLEMENTARY  INFORMATION  section 
are  defined  in  appendix  A  to  this  notice. 

Organization  of  This  Notice 

I.  Legal  Authority 

II.  Background 

A.  Clean  Water  Act 

1.  Best  Practicable  Control  Technology 

Currently  Available  (BPT) 

2.  Best  Available  Technology  Economically 

Achievable  (BAT) 

3.  Best  Conventional  Pollutant  Control 

Technology  (BCT) 

4.  New  Source  Performance  Standards 

(NSPS) 


5.  Pretreatment  Standards  for  Existing 

Sources  (PSESj 

6.  Pretreatment  Standards  fur  New  Sources 

(PSNS) 
B.  Section  304(m)  Requirements  and 

Litigation 
C  Pollution  Prevention  Act 

D.  Prior  ReRulation  and  Litigation  for  the 

Pesticide  Chemicals  Category 

E.  Scop*  of  Today  s  Proposed  Rule 

HI  Summary  of  Proposed  Regulations 

A.  BPT 

B.  BCT 
C.BAT 

D.  NSPS 

E.  PSES 
F  PSNS 

IV.  Data  Gathering  Efforts 

A.  Technical  Data 

1  P.Ms  or  Classes  of  PAIs  Considered  for 

Regulation 

2.  Census  Questionnaire 

3.  Sampling  and  Analytical  Programs 

4.  Bench-Scale  Treatability  Studies 

5  Data  Transfer  from  the  OCPSF  Rulemaking 
For  F*riority  Pollutants 

B.  Economic  Data 

V.  Overview  of  the  Industry 

VI.  Industry  Subcategorization 

A.  Prior  Subcategorization  Scheme 

B.  Development  of  Current  Subcategorization 

Scheme 

C.  Proposed  Subcategories 

1,  Organic  Pesticide  Chemicals 

Manufacturing 

2.  Metallo-Organic  Pesticide  Chemicals 

Manufacturing 

VII.  Water  L'se  and  Wastewater 

Charactenzation 

VIII.  Available  Wastewater  Control  and 
Treatment  Technology 

IX.  Best  Practicable  Control  Technology 
Currently  Available 

A.  Need  for  Revisions  to  the  Applicability  of 
the  BPT  Limitations  in  Subcategory  A 

X.  Best  Conventional  Pollutant  Control 
Technology 

A.  |uly  9. 1986  BCT  Methodology 

B.  BCT  Options  Identified 

XI.  Best  Available  Technology  Economically 
Achievable 

A.  Need  for  BAT  Regulation 

B.  BAT  Technology  Options  and  Selection 

1.  Option  1:  Treated  Discharge 

2.  Option  2:  Zero  Discharge 

C.  Calculation  of  BAT 
1.  Subcategory  A  Plants 

a.  Organic  Pesticide  Active  Ingredients 

b.  Priority  Pollutants 

c.  Volatile  and  Semi-Volatile  Organic 

Pollutants 

d.  Lead 

e  Reliance  on  End-ofPipe  Biological 

Treatment 
f  Remanded  OCPSF  Priority  Pollutant 

Limitations 
g.  Four  Brominated  Pollutants  and  Cyanide 
h.  Use  of  Steam  Stnppmg  as  the  Basis  for 

Limitations 
2  Subcategory  B  Plants 
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D.  Applicability  of  BAT  Limitations 

E.  BAT  Pollutant  Removals.  Costs,  and 

Economic  Impacts 

Xll.  New  Source  Performance  Standards 

A.  Need  for  NSPS  Regulation 

B.  NSPS  Technology  Options  and  Selection 
1  Option  1:  Treated  Discharge 

2.  Option  2:  Zero  Discharge 

C.  Applicability  of  NSPS 

XIH.  PretreatmenI  Standards  for  Existing 
Sources 

A.  Need  for  Pretreatment  Standards 

B.  PSES  Technology  Options  and  Selections 

1.  Option  1;  Treated  Discharge 

2.  Option  2:  Zero  Discharge 

C.  Calculation  of  PSES 

D.  Applicability  of  PSES  Limitations 

E.  Removal  Credits 
P.  Compliance  Date 

G.  PSES  Pollutant  Removals.  Costs,  and 

Economic  Impacts 
H.  Pretreatment  Standards  for  Subcategory  B 

XIV.  Pretreatment  Standards  for  New 
Sources 

XV.  Pollutants  Not  Regulated 

A.  Priority  Pollutants  Not  Regulated 
B  Pesticide  Active  Ingredient  Pollutants  Not 
Regulated 

XVI.  Economic  Considerations 

A.  Introduction 

B.  Economic  Impact  Methodology 
C  Baseline  Analysis 

D.  Total  Costs  and  Impacts  of  the  Regulatory 

Options  For  BAT  and  PSES 

1.  Option  1;  Treated  Discharge 

a.  Impacts  of  Option  1  on  Direct  Dischargers 

b.  Impacts  of  Option  1  on  Indirect 

Dischargers 

2.  Option  2:  Zero  Discharge 

a.  Impacts  of  Option  2  on  Direct  Dischargers 

b.  Impacts  of  Option  2  on  Indirect 

Dischargers 

E.  Cost-Effectiveness  Analysis 

F.  Effects  of  the  Proposed  Regulation  on  New 

Sources  (NSPS  and  PSNS) 

1.  Subcategory  A 

2.  Subcategory  B 

C.  Regulatory  Flexibility  Analysis 

1.  Option  1:  Treated  Discharge 

a.  BAT 

b.  PSES 

2.  Option  2:  Zero  Discharge 

a.  BAT 

b.  PSES 

H.  Executive  Order  12291 

1.  Paperwork  Reduction  Act 

XVII.  Water  Qualify  Analyses 

XVIII.  Non-Water  Quality  Environmental 
Impacts 

A  Air  Pollution 

B.  Solid  Waste 

C.  Energy  Requirements 

XIX.  Regulatory  Implementation 

\  Upset  and  Bypass  Provisions 
8.  Variances  and  Modifications 

C.  Relationship  to  NPDES  Permits  and 

Monitoring  Requirements 

D.  Best  Management  Practices 

E.  .Analytical  Methods 
l.Table"7List  of  Methods 

2.  Methods  for  PAI  Pollutants 


3.  Methods  Required  for  Monitoring 
XX.  Solicitation  of  Data  and  Comments 
List  of  Subjects 

Appendix  A — Abbreviations,  Acronyms,  and 
Other  Terms  Used  in  This  Notice 

Appendix  B — Priority  Pollutants  for  which 
limitations  are  being  transferred  from  the 
Organic  Chemicals,  Plastics  and 
Synthetic  Fibers  Effluent  Guidelines  and 
Standards 

Appendix  C — ^Toxic  Pollutants  Excluded  from 
Regulation 

/.  Legal  Authority 

This  regulation  is  being  proposed 
under  the  authorities  of  sections  301, 
304.  306,  307,  and  501  of  the  Clean  Water 
Act  (the  Federal  Water  Pollution  Control 
Act  Amendments  of  1972.  33  U.S.C.  1251 
et  seq..  as  amended  by  the  Clean  Water 
Act  of  1977.  Pub.  L.  9S-217,  and  the 
Water  Quality  Act  of  1987,  Pub.  L.  100- 
4),  also  referred  to  as  "the  Act." 

//.  Background 

A.  Clean  Water  Act 

The  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  established  a 
comprehensive  program  to  "restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  the  Nation's 
watei^."  {section  101(a)).  To  implement 
the  Act,  EPA  is  to  issue  effluent 
limitations  guidelines,  pretreatment 
standards  and  new  source  performance 
standards  for  industrial  dischargers. 

These  guidelines  and  standards  are 
summarized  briefly  below: 

1.  Best  Practicable  Control 
Technology  Currently  A  vailable 
(BPT)— (section  304(b)(1)  of  the  Act). 
BPT  effluent  limitations  guidelines  are 
generally  based  on  the  average  of  the 
best  existing  performance  by  plants  of 
various  sizes,  ages,  and  unit  processes 
within  the  category  or  subcategory  for 
control  of  pollutants. 

In  establishing  BPT  effluent 
limitations  guidelines.  EPA  considers 
the  total  cost  of  achieving  effluent 
reductions  in  relation  to  the  effluent 
reduction  benefits,  the  age  of  equipment 
and  facilities  involved,  the  processes 
employed,  process  changes  required, 
engineering  aspects  of  the  control 
technologies,  non-water  quality 
environmental  impacts  (including  energy 
requirements)  and  other  factors  as  the 
EPA  Administrator  deems  appropriate 
(section  304(b)(1)(B)  of  the  Act).  The 
Agency  considers  the  category  or 
subcategory-wide  cost  of  applying  the 
technology  in  relation  to  the  effluent 
reduction  benefits.  Where  existing 
performance  is  uniformly  inadequate, 
BPT  may  be  transferred  from  a  different 
subcategory  or  category. 

2.  Best  A  vailable  Technology 
Economically  Achievable  (BA  T) — 


(sections  304(b)(2)(B)  and  307(a)(2)  of 
the  Act).  In  general,  BAT  effluent 
limitations  represent  the  best  existing 
economically  achievable  performance  of 
plants  in  the  industrial  subcategory  or 
category.  The  Act  establishes  BAT  as 
the  principal  national  means  of 
controlling  the  direct  discharge  of 
priority  pollutants  and  nonconventional 
pollutants  to  navigable  waters.  The 
factors  considered  in  assessing  BAT 
include  the  age  of  equipment  and 
facilities  involved,  the  process 
employed,  potential  prooess  changes, 
and  non-water  quality  environmental 
impacts  (including  energy  requirements), 
section  304(b)(2)(B)).  The  Agency  retains 
considerable  discretion  in  assigning  the 
weight  to  be  accorded  these  factors.  As 
with  BPT,  where  existing  performance  is 
uniformly  inadequate.  BAT  may  be 
transferred  from  a  different  subcategory 
or  category.  BAT  may  include  process 
changes  or  internal  controls,  even  when 
these  technologies  are  not  common 
industry  practice. 

3.  Best  Conventional  Pollutant  Control 
Technology  (BCT)— (section  304(a)(4)  of 
the  Act).  The  1977  Amendments  added 
section  301(b)(2)(E)  to  the  Act 
establishing  BCT  for  discharges  of 
conventional  pollutants  from  existing 
industrial  point  sources.  Section 
304(a)(4)  designated  the  following  as 
conventional  pollutants:  Biochemical 
oxygen  demanding  pollutants  (BOD), 
total  suspended  solids  (TSS),  fecal 
coliform,  PH,  and  any  additional 
pollutants  defined  by  the  Administrator 
as  conventional.  The  Administrator 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
July  30, 1979  (44  FR  44501). 

BCT  is  not  an  additional  limitation, 
but  replaces  BAT  for  the  control  of 
conventional  pollutants.  In  addition  to 
other  factors  specified  in  section 
304(b)(4)(B).  the  Act  requires  that  BCT 
limitations  be  established  in  light  of  a 
two  part  "cost-reasonableness"  test. 
[An^erican  Paper  Institute  v.  EPA.  660 
F.2d  954  (4th  Cir.  1981)].  EPAs  current 
methodology  for  the  general 
development  of  BCT  limitations  was 
issued  in  1986  (51  FR  24974;  July  9. 1986). 

4.  New  Source  Performance  Standards 
(NSPS)— (section  306  of  the  Act).  NSPS 
are  based  on  the  best  available 
demonstrated  treatment  technology. 
New  plants  have  the  opportunity  to 
install  the  best  and  most  efficient 
production  processes  and  wastewater 
treatment  technologies.  As  a  result. 
NSPS  should  represent  the  most 
stringent  numerical  values  attainable 
through  the  application  of  the  best 
available  control  technology  for  all 
pollutants  (i.e..  conventional, 
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r.onconventional.  and  priority 
pollutants).  In  establishing  NSPS.  EPA  is 
directed  to  take  into  consideration  the 
cost  of  achieving  the  effluent  reduction 
and  any  non-water  quality 
environmental  impacts  and  energy 
requirements. 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES)— (section  307(b)  of  the 
Act).  PSES  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  the  operation  of 
publicly  owned  treatment  works 
(POTWs).  The  Act  requires  pretreatment 
standards  for  pollutants  that  pass 
through  FOTvVs  or  interfere  with 
POTWs"  treatment  processes  or  sludge 
disposal  methods.  The  legislative  history 
cf  Uie  1977  Act  indicates  that 
pretreatment  standards  are  to  be 
technology-based  and  analogous  to  the 
B.\T  effluent  limitations  guidelines  for 
removal  of  toxic  pollutants.  For  the 
purpose  of  determining  whether  to 
promulgate  national  category-wide 
pretreatment  standards,  EPA  generally 
determines  that  there  is  pass-through  of 
a  pollutant  and  thus  a  need  for 
categorical  standards  if  the  nation-wide 
average  percent  of  a  pollutant  removed 
by  well-operated  POTWs  achieving 
secondary  treatment  is  less  than  the 
percent  removed  by  the  BAT  model 
treatment  system. 

The  General  Pretreatment 
Regulations,  which  set  forth  the 
framework  for  the  implementation  of 
categorical  prt- treatment  standards,  are 
found  at  40  CFR  part  403.  (Those 
regulations  contain  a  defmition  of  pass- 
through  that  addresses  localized  rather 
than  national  instances  of  pass-through 
and  does  not  use  the  percent  removal 
comparison  test  described  above.  See  52 
FR  1586,  January  14, 1987.) 

6.  Pretreatment  Standards  for  New 
Sources  (PSNS)— (section  307(b)  oftfie 
Act).  Like  PSES,  PSNS  are  designed  to 
prevent  the  discharges  of  pollutants  that 
pass  through,  interfere  with,  or  are 
otherwise  incompatible  with  the 
operation  of  POTWs.  PSNS  are  to  be 
issued  at  the  same  time  as  NSPS.  New 
indirect  dischargers,  like  the  new  direct 
dischargers,  have  the  opportunity  to 
incorporate  into  their  plants  the  best 
available  demonstrated  technologies. 
The  Agency  considers  the  same  factors 
in  promulgating  PSNS  as  it  considers  in 
promulgating  NSPS. 

B  Section  304(m}  Requirements  and 

L.f.gation 

Section  304f  m)  of  the  Clean  Water  Act 
(33  use  1314(m)),  added  by  the  Wafer 
Qiidlity  Act  of  1987,  requires  EPA  to 
establish  schedules  for  (i)  reviewing  and 
revising  existing  effluent  limitations 


guidelines  and  standards  {"effluent 
guidelines"),  and  (ii)  promulgating  new 
effluent  guidelines.  On  January  2, 1990. 
EPA  published  an  Effluent  Guidelines 
Plan  (55  FR  60),  in  which  schedules  were 
established  for  developing  new  and 
revised  effluent  guidelines  for  several 
industry  categories.  One  of  the 
industries  for  which  the  Agency 
established  a  schedule  was  the  Pesticide 
Chemicals  category. 

Natural  Resources  Defense  Council, 
Inc.  (NRDC)  and  Public  Citizen.  Inc.. 
challenged  the  Effluent  Guidelines  Plan 
in  a  suit  filed  in  U.S.  District  Court  for 
the  District  of  Columbia  [NRDC  et  al.  v. 
Reilly.  Civ.  No.  89-2980).  The  plaintiffs 
charged  that  EPA's  plan  did  not  meet 
the  requirements  of  sec.  304(m).  A 
Consent  Decree  in  this  litigation  was 
entered  by  the  Court  on  January  31, 
1992.  The  Decree  requires,  among  other 
things,  that  EPA  propose  effluent 
guidelines  for  the  manufacturing 
subcategories  of  the  Pesticide  Chemicals 
category  by  March,  1992,  and  take  final 
action  by  July,  1993. 

C.  Pollution  Prevention  Act 

In  the  Pollution  Prevention  Act  of  1990 
(42  U.S.C.  13101  et  seq..  Public  Law  101- 
508,  November  5, 1990),  Congress 
declared  pollution  prevention  the 
national  policy  of  the  United  States.  The 
Act  declares  that  pollution  should  be 
prevented  or  reduced  whenever  feasible; 
pollution  that  cannot  be  prevented 
should  be  recycled  or  reused  in  an 
environmentally  safe  manner  wherever 
feasible;  pollution  that  cannot  be 
recycled  should  be  treated;  and  disposal 
or  release  into  the  environment  should 
be  chosen  only  as  a  last  resort. 

D.  Prior  Regulation  and  Litigation  for  the 
Pesticide  Chemicals  Category 

EPA  promulgated  BPT  for  the 
Pesticides  Chemicals  Manufacturing 
Category  on  April  25, 1978  (43  FR  17776; 
40  CFR  part  455).  and  September  29. 
1978  (43  FR  44846:  40  CFR  part  455. 
subpart  A).  The  BPT  effluent  limitations 
guidelines  established  limitations  for 
chemical  oxygen-demand  (COD).  BOD5, 
TSS,  and  pH  for  wastewaters 
discharged  by  the  organic  pesticide 
active  ingredient  (PAl)  manufacturing 
subcategory  (Subcategory  A),  except 
that  discharges  of  these  pollutants 
resulting  from  the  manufacture  of  25 
organic  PAIs  and  classes  of  PAIs  were 
specifically  excluded  from  the 
limitations.  In  addition,  BPT  set  a 
limitation  for  this  subcategory  on  total 
pesticide  discharge  which  was 
applicable  to  the  manufacture  of  49 
specifically  listed  organic  PAIs.  BPT 
limitations  requiring  zero  discharge  of 
process  wastewater  pollutants  were  set 


for  metallo-organic  PAIs  contair.ing 
arsenic,  mercury,  cadmium,  or  copper. 

Several  industry  members  challenged 
the  BPT  regulation  on  April  26,  1978  and 
the  U.S.  Court  of  Appeals  remanded 
them  on  two  minor  issues  {BASF 
Wyandotte  Corp.  v.  Castle,  596  F.2d  637 
(1st  Cir.  1979),  cert  denied.  Eli  Lilly  v. 
Costle.  444  U.S.  1096  (1980)].  The  A'gency 
subsequently  addressed  the  two  issues 
on  remand  and  the  Court  upheld  the 
regulations  in  their  entirety  [BASF 
Wyandotte  Corp.  v.  Costle.  614  F.2d  21 
(1st  Cir.  1980)]. 

On  November  30, 1982,  EPA  proposed 
additional  reg^jlations  to  control  the 
discharge  of  wastewater  pollutants  from 
pesticide  chemical  operations  to 
navigable  waters  and  to  POTWs  (47  FR 
53994).  The  proposed  regulations 
included  effluent  limitations  guidelines 
based  upon  BPT.  BAT,  BCT,  NSPS, 
PSES,  and  PS.\S.  The  proposed  effluent 
limitations  guidelines  and  standards 
covered  the  organic  pesticide  chemicals 
manufacturing  segment,  the  metallo- 
organic  chemicals  manufacturing 
segment  and  the  formulating/packaging 
segment  of  the  pesticide  chemical 
industry.  In  addition,  the  Agency 
proposed  guidelines  for  test  procedures 
to  analyze  the  nonconventional 
pesticide  pollutants  covered  by  these 
regulations  on  February  10, 1983  (48  FR 
8250). 

Based  en  the  new  information 
collected  by  EPA  in  response  to  the 
comments  on  the  November  30, 1982 
proposal,  on  June  13,  1984.  EPA 
published  a  Notice  of  Availability 
(NOA)  of  new  information  (49  FR  24492). 
In  this  NOA.  the  Agency  indicated  it 
was  considering  changing  its  approach 
to  developing  regulations  for  this 
industry.  EPA  requested  comments  on 
the  data.  EPA  published  a  second  NOA 
of  new  information  on  January  24. 1995. 
which  primarily  made  available  for 
public  review  technical  and  economic 
data  which  had  previously  been  claimed 
confidential  by  industry. 

EPA  issued  a  final  rule  on  October  4. 
1985,  that  limited  the  discharge  of 
pollutants  into  navigable  waters  and 
into  POTWs  (50  FR  40672].  The 
regulation  included  effluent  limitations 
guidelines  and  standards  for  the  B.AT. 
NSPS.  PSES.  and  PSNS  levels  of  control 
for  new  and  existing  facilities  that  were 
engaged  in  the  manufacture  and  'or 
formulation  and  packaging  of  pesticides. 
The  regulation  also  established 
analytical  methods  for  61  PAIs  for  which 
the  Agency  had  not  previously 
promulgated  approved  test  procedures. 

Several  parties  filed  petitions  m  the 
Court  of  Appeals  challenging  various 
aspects  of  the  pesticide  regulation 
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[Chemical  Specialties  Manufacturers 
Association,  et  a!,  v.  EPA  [8&-a024l] 
After  a  review  of  the  database 
supporting  the  regulation  the  Agenc> 
found  flaws  in  the  basis  for  these 
effluent  limitations  guidelines  and 
standards.  Subsequently,  the  Agency 
and  the  parties  filed  a  joint  motion  for  a 
voluntary  remand  of  the  regulation  in 
the  Eleventh  Circuit  Court  of  Appeals. 
The  Court  dismissed  the  case  on  July  25. 
1986,  in  response  to  the  fomt  Motion 
Upon  consideration  of  the  parties 
motion  to  modify  the  dismissal,  on 
August  29,  1986.  the  Court  modified  its 
order  to  clarify  the  terms  of  the 
dismissal.  The  Eleventh  Circuit  Court  of 
Appeals  ordered  that: 

(1)  The  effluent  limitation  guidehnes 
and  standards  for  the  pesticide 
chemicals  industry  be  remanded  to  EPA 
for  reconsideration  and  farther 
rulemaking;  and 

(2)  EPA  publish  a  Federal  Register 
notice  removing  the  remanded  pesticide 
regulation  from  the  Code  of  Federcl 
Regulations.  EPA  formally  withdrew  the 
regulations  from  the  Code  of  Federal 
Regulations  on  December  15,  1986  (51  ¥¥. 
449111,  Although  no  errors  were  found  m 
the  analytical  methods  promulgated 
October  4, 1985,  these  methods  were 
also  withdrawn  to  allow  for  further 
testing  and  possible  revision.  The  BPl 
limitations  that  were  published  on  April 
25, 1978  and  September  29,  1978  were 
not  affected  by  the  withdrawal  notice 
and  remain  in  effect.  Those  e.xisting 
regulations  are  not  proposed  to  be 
changed  in  today's  notice  and  EPA  does 
not  request  and  will  not  evaluate  public 
comments  on  them. 

F.  Scope  of  Today's  Proposed  Rule 

The  regulation  proposed  today  covers 
two  manufacturing  subcategories  of  the 
pesticide  chemicals  industry: 

•  Subcategory  A:  Manufacturers  of 
organic  pesticide  chemicals;  and 

•  Subcategory  B:  Manufacturers  of 
metallo-organic  pesticide  chemicals. 

EPA  will  address  the  Pesticide 
Chemicals  Formulating  and  Packaging 
subcategory  at  a  later  date. 

In  today's  notice,  EPA  is  proposing  to 
expand  water  pollution  control 
requirements  fur  the  organic  pesticide 
chemicals  manufacturing  subcategory 
by  establishing  effluent  limitations 
guidelines  and  standards  for  BAT. 
NSPS,  PSES,  and  PSNS  for  new  and 
existing  facilities  that  are  engaged  in  the 
manufacture  of  organic  pesticide 
chemicals.  In  addition.  BCT  for 
conventional  pollutants  is  proposed  lu 
be  set  equal  to  BPT  for  the  organic 
pesticide  chemicals  manufacturing 
subcategory. 


For  the  metallo-organic  pesticide 
chemicals  manufactumg  subcategory. 
current  BPT  limitations  require  no 
d;schdrge  of  process  wastewater 
pollutants.  EPA  is  today  proposing  to 
reserve  BCT,  BAT,  .NSPS,  PSES.  and 
PSNS  effluent  lumitat'ons  for  this 
subcategory. 

The  proposed  effluent  limitations 
guidelines  and  standards  are  intended 
to  cover  discharges  generated  during  the 
manufacture  of  PAIs  frt)m  chemical 
reactions.  (For  one  PAL  the  effluent 
guidelines  apply  only  to  discharges  of 
wastewater  generated  during  the 
purification  of  that  PAI  to  a  higher 
quality  PAI  p'oduct.)  These  guidelines 
do  not  apply  to  the  production  of 
pesticide  products  through  the  physical 
rr.'xmg.  blending,  or  dilution  of  P.AIs 
without  an  intended  chemical  reaction 
(except  where  dilution  is  a  necessary 
step  following  chemical  reaction  to 
stabilize  the  product!,  nor  do  these 
regulations  apply  to  packaging  or 
repackaging  of  pesticide  products.  These 
two  types  of  operations  are  part  of  the 
Pesticide  Chemicals  Formulating  and 
Packaging  Subcategory  which  will  be 
co\  ered  under  a  separate  rulemaking  at 
a  later  dale  TTiese  regulations  also  do 
nr.-*  apply  to  the  manufacturer  of 
cnemicals  ("intermediate")  which  are 
not  pesticides  but  which  subsequently 
are  converted  by  further  chemical 
reactions  to  pesticide  active  ingredients. 
The  "intermediates"  are  covered  by  the 
Organic  Chemicals.  Plastics,  and 
Synthetic  Fibers  (OCPSF)  effluent 
guidelines  (40  CFR  parts  414  and  416), 

///.  Summary  of  Proposed  Regulations 

A.  BPT 

The  BPT  regulations  promulgated  in 
1978.  which  limit  discharges  from  the 
manufacture  of  certain  specified  PAIs. 
are  not  bein;g  changed.  However,  EPA  is 
proposing  to  extend  the  existing 
subcategory  A  BPT  numeric  limitations 
to  apply  to  discharges  from  the 
manufacture  of  fifteen  organic  P.AIs  and 
organo-tin  PAIs,  which  were  previously 
excluded  or  omitted  from  the  organic 
pesticides  chemicals  manufacturing 
category.  Information  collected  and 
developed  on  direct  dischargers 
demonstrates  that  all  manufacturers  of 
these  15  organic  PAIs  and  organo-tin 
PAIs  are  already  subiect  to  permit 
limitations  equal  to  or  more  stringent 
than  the  BPT  Subcategory  A  limitations; 
the  limitations  in  these  permits  were 
developed  on  a  "best  professional 
judgment"  basis,  using  the  existing  B^F 
iim.tations  as  guidance  The  IW\ 
numeric  limitations  for  the  organic 
pesticide  manufacturmg  subcategory  for 
BOD,  COD,  TBS.  and  pH  are  proposed 


to  apply  to  those  fifteen  organic  PAIs 
and  to  all  organo-tin  PAIs.  BPT  is 
discussed  in  more  detail  in  Section  IX 
below. 

B.  BCT 

EPA  is  proposing  to  set  BCT  for 
conventional  pollutants  equal  to  BPT  for 
subcategory  A.  The  Agency  is  proposing 
to  reserve  BCT  for  the  Subcategory  B. 
metallo-organic  pesticide  chemicals 
manufacturing  subcategory. 

The  technology  basis  for  BPT.  for 
subcategory  A.  includes  Qow 
equalization  and  biological  treatment 
followed  by  clarification  to  remove 
BOD,  COD.  and  TSS.  Options  for  further 
removal  of  TSS  and/or  BOD,  given 
consideration  for  evaluation  as  BCT 
candidate  technologies  included  further 
biological  0X1  dfiSiin  i  :;   n  i   >      n   ention 
times),  settling  ponds,  cuia  niaiiimedia 
filtration.  However.  BOD  and  TSS 
removals  beyond  BPT  levels  using  these 
technologies  have  not  been 
demonstrated  as  achievable  by  pesticide 
manufacturing  f.iriljties,  and  therefore 
these  technologies  are  not  proposed  as  a 
basis  for  BCT.  Multimedia  filtration  was 
deemed  a  technologically  feasible 
option  for  BCT.  but  the  addition  of 
filtration  technology  fails  the  BCT  cost- 
reasonableness  test  and  is  therefore  not 
being  proposed  as  a  basis  for  BCT.  BCT 
is  discussed  in  more  detail  in  section  X 
below. 

C.  BAT 

EPA  is  proposing  to  set  BAT 
limitations  for  subcategory  A.  EPA  is 
proposing  to  reserve  BAT  for 
Subcategory  B. 

EPA  based  the  proposed  BAT 
hmitations  for  subcategory  A  on  the  use 
of  the  following  treatment  technologies: 
hydrolysis,  activated  carbon,  chemical 
oxidation,  resin  adsorption,  solvent 
extraction,  distillation,  and/or 
incineration  to  control  the  discharge  of 
PAIs  in  wastewater.  EPA  has  also  based 
the  proposed  BAT  hmitations  on 
recycle/reuse  where  possible.  For  some 
PAIs.  compliance  with  the  proposed 
BAT  limitations  may  require 
improvements  to  treatment  technologies 
currently  in  place  at  facilities  by 
enhancing  the  operations,  such  as 
hydrolysis  with  increased  retention  time 
and  carbon  adsorption  with  increased 
retention  time.  BAT  effluent  limitations 
for  priority  pollutants  are  being 
proposed  based  on  the  use  of  model 
control  technologies  idenHfied  in  the 
OCPSF  effluent  guidelines  BAT  is 
discussed  in  more  detail  in  section  XI  of 
today's  proposed  rulemaking. 
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D  NSPS 

EPA  is  proposing  to  establish  NSPS 
for  subcategory  A  PAIs  based  on  BAT 
limitations  for  these  PAIs,  but  modified 
to  reflect  a  wastewater  flow  reduction 
of  28  percent  for  new  processes  in 
certain  cases.  The  NSPS  proposed  for 
priority  pollutants  are  being  set  equal  to 
the  BAT  limitations  for  subcategory  A 
priority  pollutants.  The  Agency  proposes 
to  reserve  NSPS  for  Subcategory  B. 
NSPS  are  discussed  in  more  detail  in 
section  XII  below. 

E.  PSES 

EPA  is  proposing  to  establish  PSES  for 
subcategory  A  equal  to  BAT  limitations 
for  PAIs.  Proposed  PSES  for  priority 
pollutants  are  primarily  based  on  a 
direct  transfer  of  the  OCPSF 
pretreatment  standards.  The  Agency  is 
proposing  to  reserve  PSES  for 
Subcategory  B.  PSES  is  discussed  in 
more  detail  in  section  XIII  of  today's 
p'-oposed  rule. 

F.  PSNS 

The  Agency  is  proposing  to  set  PSNS 
for  subcategory  A  as  follows:  (1)  The 
same  PAIs  are  proposed  for  regulation 
under  PSNS  for  this  subcategory  as  are 
proposed  for  NSPS;  and  (2)  the  same 
priority  pollutants  regulated  by  PSNS 
under  the  OCPSF  guidelines  are 
proposed  for  regulation.  PSNS  proposed 
for  PAIs  in  subcategory  A  are  being  set 
equal  to  NSPS.  PSNS  proposed  for 
priority  pollutants  are  being  set  equal  to 
the  OCPSF  PSNS  levels.  The  Agency  is 
proposing  to  reserve  PSNS  for 
Subcategory  B.  PS.NS  are  discussed  in 
more  detail  in  section  XIV  of  today's 
proposed  rule. 

IV.  Data  Gathering  Efforts 

A.  Technical  Data 

The  technical  data  gathering  efforts 
for  this  rulemaking  involved  several 
activities  which  are  summarized  briefly 
in  this  section  and  in  the  technical 
Development  Document  for  today's 
proposed  rule.  In  general,  EPA's  data 
gathering  efforts  were  conducted  by 
three  prmcipa!  means:  (1)  Review  of 
existing  information  pertaining  to  the 
pesticides  chemicals  manufacturing 
industry  and  procurement  of  additional 
information  through  a  questionnaire 
census  of  the  industry;  (2) 
implementation  of  a  wastewater 
sampling  and  analysis  program:  and  (3) 
implementation  of  bench-scale 
treatability  studies.  These  are  described 
further  below. 

l.PAIs  or  Classes  of  PAIs  Considered 
for  Regulation — For  the  Pesticide 
Chemicals  Manufacturing  Category, 
there  are  270  PAIs  or  classes  of  PAIs 


that  EPA  considered  for  regulation.  The 
initial  basis  for  this  list  was  the  234  PAIs 
and  classes  of  PAIs  presented  in 
appendix  2  of  the  October  4, 1983 
regulation  (50  FR  40672)  which  were 
originally  selected  in  1977  on  the  basis 
of  significant  production  and/or 
commercial  use.  EPA  then  expanded 
this  list  to  835  PAIs  by  adding  the 
following  groups  of  PAIs: 

•  All  salts  and  esters  of  listed  organic 
acids  (such  as  2.4-D); 

•  All  metallo-organic  PAIs  (consisting 
of  an  organic  portion  bonded  to  arsenic, 
cadmium,  copper,  or  mercury); 

•  All  organo-tin  PAIs; 

•  All  PAIs  that  appeared  to  be 
structurally  similar  to  other  listed  PAIs 
(such  as  organo-phosphorus  pesticides); 
and 

•  Any  other  PAIs  with  an  analytical 
method  previously  demonstrated  to  be 
applicable  to  wastewater. 

EPA  excluded  from  this  list  of  835 
PAIs  those  PAIs  already  subject  to 
regulation  under  other  effluent 
guidelines — specifically,  those  regulated 
by  OCPSF  (40  CFR  part  414),  Inorganic 
Chemicals  Manufacturing  (40  CFR  part 
415),  and  Pharmaceuticals  (40  CFR  part 
439).  Information  provided  to  EPA  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  indicated  that  335  of 
those  835  PAIs  were  produced  for 
domestic  use  in  1984-1985,  and  the  other 
500  were  not  produced  for  domestic  use 
in  either  1984  or  1985.  An  additional  15 
(of  the  835)  were  added  to  the  335  PAIs 
because  those  15  PAI's  had  been 
manufactured  prior  to  1984  and  might 
still  be  manufactured  for  export.  The  list 
of  350  PAIs  and  derivatives,  such  as 
salts  and  esters,  was  then  consolidated 
by  putting  salts  and  esters  of  a  PAI  into 
a  PAI  class,  to  arrive  at  a  total  of  270 
PAIs  and  classes  of  PAIs.  Because  the 
consolidated  classes  include  all 
elements  of  the  class,  such  as  all  salts 
and  esters  of  2,4-D  (i.e..  not  just  those  in 
use  in  1986).  the  270  PAIs  and  classes  of 
PAIs  actually  include  606  of  the  835 
specific  PAIs.  The  final  list  of  270  PAIs 
and  classes  of  PAIs  considered  for 
regulation  is  shown  in  Table  1  of  today's 
proposed  rulemaking. 

2.  Census  Questionnaire.  Under  the 
authority  of  section  308  of  the  Clean 
Water  Act,  EPA  sent  a  questionnaire  in 
1988  to  247  facilities  that  the  Agency  had 
identified  as  possible  manufacturers  of 
PAIs.  These  247  facilities  included  all 
120  facilities  included  in  the  database 
for  the  remanded  regulation.  The 
Agency  received  responses  from  all  247 
facilities  indicating  that  90  facilities 
manufactured  pesticides  in  1986  and  the 
other  157  facilities  did  not  manufacture 
PAIs.  The  questionnaire  specifically 
requested  information  on:  (1)  The  PAI 


manufacturing  processes  used;  (2)  the 
quantity,  treatment,  and  disposal  of 
wastewater  generated  during  PAI 
manufacturing;  (3)  analytical  monitoring 
data  available  for  PAI  manufacturing 
wastewater;  (4)  information  on 
treatability  studies  performed  by  or  for 
facilities;  (5)  the  degree  of  co-treatment 
(treatment  of  pesticide  mdnufacturing 
wastewater  with  wastewater  from  other 
industrial  manufacturing  operations  at 
the  facility);  and  (6)  the  extent  of 
wastewater  recycling  and/or  reuse  at 
the  facility.  Information  was  also 
obtained  through  fol!ow-up  telephone 
calls  and  written  requests  for 
clarification  of  questionnaire  responses. 
EPA  also  requested  that  pesticide 
manufacturing  facilities  submit 
wastewater  monitoring  data  in  the  form 
of  individual  data  points  rather  than 
monthly  aggregates,  These  wastewater 
monitoring  data  included  inforTT'.ation  on 
raw  pollutant  loadings  from  individual 
process  streams  as  well  as  pollutant 
loadings  following  wastewater 
treatment.  Industry-supplied  data  from 
27  facilities  covering  55  PAI's  were 
evaluated  for  use  in  determining 
treatment  system  performance. 
Information  obtained  by  the 
questionnaire,  entitled  "Pesticide 
Manufacturing  Facility  Census  for  1986"' 
(Facility  Census)  is  summarized  in  the 
Development  Document  for  today's 
proposed  rule. 

3.  Sampling  and  Analytical  Programs. 
Between  1988  and  1991,  EPA  visited  32 
of  the  90  manufacturing  facilities.  During 
each  visit.  EPA  gathered  production 
process  information  and  waste  and 
wastewater  treatment  generation. 
treatment  and  disposal  information. 
Based  on  these  data  and  the  responses 
to  the  facility  census.  EP.A  conducted 
wastewater  sampling  at  20  of  the  32 
facilities  in  order  to  characterize  process 
discharges  and  treatment  system 
performance.  In  addition.  EP.A  collected 
wastewaters  for  bench-scale  treatability 
studies  at  seven  of  the  32  facilities.  Four 
of  these  seven  were  among  the  20 
facilities  sampled  in  order  to 
characterize  process  discharges  and 
treatment  system  performance. 
Therefore,  overall,  EPA  collected 
wastewater  samples  at  23  of  the  32 
facilities  visited.  The  other  nine  facilities 
visited  were  not  sampled;  two  plants  do 
not  discharge  wastewater  (they  recycle/ 
reuse  their  wastewater),  two  plants  had 
no  wastewater  treatment,  three  plants 
had  pesticide  manufacturing  process 
wastewater  so  intimately  commingled 
with  wastewaters  from  other 
manufacturing  processes  that  sampling 
for  characterization  was  not  possible, 
one  plant  disposed  of  wastewater  by 
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deep  well  injection,  and  the  ninth  plant 
was  not  in  production  during  possible 
sampling  times  (the  ninth  plant  did 
provide  long-term  self-monitoring  data, 
howevfTJ. 

During  the  sampling  activities,  raw 
wastewaters  from  the  manufacture  of  38 
different  PAIs  were  characterized. 
Samples  were  also  collected  to  assist  m 
the  evaluation  of  the  performance  of  62 
specific  treatment  unit  operations. 
Through  the  treatability  studies,  EPA 
analyzed  the  efficacy  of  activated 
carbon  adsorption,  membrane  filtration, 
hydrolysis  and  alkaline  chiormation  for 
control  of  76  PAIs.  More  detailed  studies 
using  actual  manufaciuring  process 
wastewater  to  develop  add:t:onal 
treatment  performance  data  for 
activated  carbon  adsorption,  hydrolysis, 
and  alkaline  chlorination  technologies 
were  subsequently  conducted.  These 
more  detailed  studies  involved  13 
specific  PAIs  included  in  today's 
proposed  rule. 

Facilities  were  initially  selected  for 
sampling  based  on  data  which  indicated 
that  (1)  the  wastewater  treatment 
syste.m  was  effective  in  rem.oving  P.AIs. 
and  (2)  the  PAIs  manufactured  appeared 
to  be  representative  of  one  or  more  P.'M 
structural  categories,  such  as  organo- 
phosphate  PAIs.  Wastewaters 
containing  PAIs  in  21  structural  groups 
were  sampled. 

Because  treatabihty  data  were  lacking 
for  some  P.AIs.  individual  V\H  which 
were  expected  to  be  treatable  with  a 
specific  technology,  were  targeted  for 
treatability  studies.  EPA  collected 
samples  of  actual  pesticide 
manufacturing  process  wastewater  at 
plants  manufacturing  those  PAIs 
Following  sample  collection,  the 
samples  were  transferred  to  an  EPA 
contractor  for  bench-scale  testing.  The 
data  were  then  used  to  develop 
limitations  for  these  P.-^Is  when  it  was 
demonstrated  that  the  technology  was 
effective  at  PAl  removal. 

4.  Bench-Scale  Treatability  Studies. 
EP.-\  conducted  a  number  of  bench-scale 
studies  to  evaluate  the  treatability  of 
P.Als  by  vanous  wastewater  treatment 
technologies,  including:  hydrolysis, 
membrane  filtration,  chemical  oxidation, 
and  activated  carbon  adsorption. 
Treatability  studies  were  conducted  on 
both  clean  water  to  which  PAIs  were 
added  ("synthetic  wastewaters")  and  on 
actual  pesticide  process  wastewaters. 

The  hydrolysis,  membrane  filtration, 
and  carbon  isotherm  treatability  studies 
used  synthetic  wastewaters.  General 
factors  in  EPA's  selection  of  specific 
PAIs  for  use  in  the  synthetic 
wastewaters  were  the  availability  of  an 
analytical  method  for  the  specific  PAl 
and  the  ready  availability  of  the  PAJ  in 


a  pure  form  from  either  government  or 
commercial  sources 

The  hydrolysis  studies  were 
conducted  in  som.e  cases  to  confirm  the 
rtsuits  of  literature  hydrolysis  data  for 
certain  PAIs.  and  in  other  cases  were 
cnnducted  because  of  the  lack  of  any 
literature  data,  to  fill  m  those  gaps.  All 
(if  the  P.Als  seierted  were  expected  to 
hydrolyze  under  some  conditions. 

In  the  hydrolysis  treatabihty  shidy, 
EP.'\  conducted  a  series  of  bench-scale 
tests  to  determine  the  hydrolysis  rates  of 
selected  PAIs.  Thirty-eight  (;*H1  P.Ms 
were  selected  for  testing  and  separated 
into  four  synthetic  test  solutions.  The 
hydrolysis  treatabihty  study  was 
conducted  under  six  conditions  using  a 
matrix  of  three  pH  levels  (2,  7,  and  12) 
and  two  different  tem.peratures  (20  °C 
and60°C). 

The  carbon  isotherm,  studies  used 
PAIs  selected  from  various  structural 
groups  to  determine  which  groups  would 
be  most  amenable  to  activated  carbon 
technology.  Some  manufacturers  of 
some  P.'\Is  m  a  few  of  those  groups  were 
known  to  use  activated  c,:irbon 
technology  to  treat  the  wastewaters  and 
treatability  data  from  those 
manufacturers  was  available;  in  this 
case,  the  purpose  of  the  carbon  isothrrm 
studies  was  to  establish  benchmarks  for 
determining  the  potential  efficacy  ot 
activated  carbon  technology  to  uiher 
structural  groups.  Another  factor  m 
selecting  the  PAIs  for  these  studies  was 
the  hydrolysis  rate  of  the  P.*\l  A  too 
ri^pid  hydrolysis  rate  could  destroy  the 
PAl  before  chemical  analysis  of  the 
samples  is  complete.  The  results  of  the 
isotherm  tests  were  evaluated  using  the 
Freundiich  isotherm  equation 

The  membrane  fiitration  studies  used 
P.'Ms  selected  to  span  the  molecular 
weight  range  of  the  270  P.-Ms  and  classes 
of  PAIs  under  consideration  for 
regulation,  because  the  effectiveness  of 
membrane  filtration  tends  to  vary  with 
molecular  weight.  In  the  membrane 
filtration  treatability  studies,  EP.'^ 
conducted  a  series  of  bench-scale  tests 
tc  identifv  specific  P.-Ms  which  could  be 
separated  from  water  by  vanous 
membrane  matenals  Synthetic  test 
solutions  containing  19  PAIs  were  tested 
on  seven  different  types  of  membranes. 
The  membranes  were  manufactured 
from  three  types  of  matenals  (cellulose 
acetate,  thin-film  composite,  and 
Aramidj  and  were  of  vanous  pore  sizes, 
with  nominal  molecular  weight  cut-offs 
ranging  from  150  to  500, 

7  he  treatabilir>'  studies  using  actual 
pesticide  manufacturing  process 
wastewater  were  conducted  to 
supplement  full-scale  treatment  system 
performance  data,  to  fill  in  gaps  m 
performance  data  where  no  treatanihty 


data  were  available  for  the  PAL  and  to 
help  assess  performance  of  existing  full- 
scale  treatment  systems  where  the 
performance  of  those  systems  appeared 
to  be  inadequate  compared  to 
performance  of  other  facilities  treating 
the  same  or  similar  PAIs.  The  PAIs 
selected  for  study  were  the  PAIs  in 
production  at  the  plants  during  the 
treatability  study. 

EPA  also  conducted  activated  carbon 
treatability  studies  to  determine 
adsorption  properties  of  selected  PAIs. 
These  studies  incltided  carbon 
adsorption  isotherm  tests  and 
accelerated  column  tests  which  are  used 
in  estimating  full-scale  carbon  system 
designs  and  cost 

One  series  of  chemical  oxidation 
treatability  studies  was  conducted  to 
determine  the  applicability  of  alkaline 
chlorination  as  a  method  of  treating 
pesticide  manufacturing  process 
wastewaters.  In  these  bench-scale  tests, 
manufacturing  wastewaters  from  six 
PAl  manufacturing  processes  were 
tested  at  chlorine  dosages  equal  to  50. 
100,  and  125%  of  the  chlorine  demand  for 
the  specific  wastewater  at  pH  12,  and 
ambient  temperatures.  Contact  times  of 
0.5, 1.5,  and  4.0  hours  were  examined. 

Because  alkaline  chlorination  of 
wastewater  containing  organic  matter 
may  generate  volatile  organic  toxic 
pollutants,  which  must  subsequently  be 
controlled,  EPA  also  conducted 
chemical  oxidation  treatability  studies 
for  five  of  those  same  six  PAIs  using 
ozone  rather  than  chlorine  The 
preliminary  results  of  those  studies 
indicate  that  ozone  can  achieve  about 
the  same  degree  of  PAl  reduction  as 
chlorine.  Chemical  oxidation  with  orone 
is  usually  more  expensive  than  chemical 
oxidation  with  chlorine.  However,  ozone 
oxidation  does  not  produce  volatile 
toxic  pollutants.  When  the  cost  of 
controlling  those  volatile  toxic 
pollutants  is  added  to  the  cost  of 
alkaline  chlorination,  the  total  cost  for 
chlorination  may  exceed  the  cost  of 
ozone  oxidation. 

5.  Data  Transfer  From  the  OCPSF 
Rulemaking  for  Priority  Pollutants — The 
Clean  Water  Act  of  t977  stressed  th» 
control  of  toxic  pollutants,  including  65 
toxic  pollutants  and  classes  of 
pollutants.  From  this  list  of  65,  EPA  has 
derived  a  subset  of  126  individual 
"priority"  pollutants  on  which  the 
Agency  has  focused  (see.  e.g.,  list  of  126 
priority  pollutants  at  40  CFR  part  423. 
appendix  A).  EPA  has  determined  that 
26  of  the  128  fMiority  pollutants  may  be 
present  in  pesticides  manufacturers 
wastewaters,  and  EPA  ia  prtipnsira 
today  to  set  direct  discharge  iimtHtions 
and  p'f'fcit.'npnt  standnrris  f.ir  th.-se  28 
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priority  pollutants.  For  23  of  these  28 
priority  pollutants.  EPA  is  relying  on  the 
OCPSF  technical  database  to  propose 
limitations.  Limitations  for  one  priority 
pollutant,  cyanide,  are  proposed  based 
on  long-term  data  collected  from  the 
pesticide  industry.  The  other  four 
priority  pollutants  being  proposed  for 
regulation  today  were  not  regulated 
under  OCPSF  and  there  are  no 
treatment  performance  data  for  these 
four  specific  pollutants.  EPA  developed 
proposed  limitations  for  these  four 
prionty  pollutants  by  transferring 
limitations  from  other  structurally 
similar  priority  pollutants.  This  is  the 
same  procedure  that  was  used  in 
developing  OCPSF  limitations  (40  CFR 
part  414)  when  performance  data  was 
lacking  for  certain  priority  pollutants. 

Limitations  were  developed  under  the 
OCPSF  rulemaking  for  23  priority 
pollutants  that  were  also  detected  in 
pesticide  manufacturers'  wastewaters 
during  the  EPA  sampling  and  industry 
self-monitoring.  Fifty-five  (55]  of  the  90 
pesticide  chemicals  manufacturing 
facilities  also  manufacture  compounds 
regulated  under  the  OCPSF  category. 
Based  on  these  factors.  EPA  is  proposing 
that  technical  data  from  the  OCPSF 
category  and  effluent  limitations  for 
priority  pollutants  based  on  that  data  be 
transferred  to  the  pesticide  chemicals 
m.anufacturing  category  as  supporting 
data  for  the  proposed  limitations  for  the 
priority  pollutants  in  this  regulation. 

The  23  priority  pollutants  for  which 
EPA  is  relying  on  the  OCPSF  database 
to  set  BAT  aad  NSPS  limitations  for  the 
pesticide  chemicals  manufacturing 
category  are  presented  in  appendix  B  of 
today's  proposed  rule.  The  OCPSF 
limitations  for  volatile  priority 
pollutants  were  based  on  data  from 
plants  that  exhibited  efficient  volatile 
pollutant  reduction  using  either  in-plant 
steam  stripping  technologies  alone  or  in- 
plant  steam  stripping  followed  by 
biological  treatment.  OCPSF  limitations 
were  also  based  on  activated  carbon  or 
in-plant  biological  treatment  for  some 
semi-volatile  organic  priority  pollutants. 
The  OCPSF  guideline  established 
limitations  for  lead  based  on 
performance  data  obtained  from  EPA's 
study  of  the  metal  finishing  industry. 

EPA  is  also  proposing  to  transfer 
PSES  and  PSN'S  standards  and  data 
supporting  those  standards  from  the 
OCPSF  category  for  the  same  23  priority 
pollutants.  EPA  is  relying  on  an  analysis 
originally  done  to  support  the  OCPSF 
regulations  to  determine  pass-through 
for  these  pollutants.  That  analysis 
demonstrates  that  21  of  the  23  priority 
pollutants  do  pass  through  a  POTW. 
Therefore.  EPA  is  propKJsing  PSES  and 


PSNS  for  21  of  those  23  pollutants.  The 
priority  pollutants  for  which  EPA  is 
relying  on  the  OCPSF  database  to  set 
limitations  for  PSES  and  PSNS  for  the 
pesticide  chemicals  manufacturing 
category  can  also  be  found  in  appendix 
B  for  today's  proposed  rule. 

Only  technical  data  used  to  develop 
limitations  are  being  transferred  from 
the  OCPSF  rulemaking  for  these  23 
priority  pollutants.  The  economic 
analysis  evaluating  whether  attainment 
of  these  limitations  is  economically 
achievable  by  pesticides  manufacturers 
has  been  performed  independently  as 
part  of  today's  proposed  rule. 

EPA  is  also  proposing  BAT.  NSPS. 
PSES  and  PSNS  limitations  for  four 
brominated  priority  pollutants  that 
appear  in  pesticides  manufacturers' 
wastewaters  but  which  are  not 
regulated  under  the  OCPSF  guidelines. 
The  proposed  limitations  were 
developed  based  on  steam  stripping, 
using  the  same  procedure  followed  in 
developing  the  OCPSF  regulations  for 
volatile  pollutants  where  treatment 
performance  data  were  unavailable  (as 
described  below). 

In  the  OCPSF  regulation.  EPA 
established  effiuent  limitations  for  28 
volatile  priority  pollutants  based  on 
steam  stripping  technology,  but  EPA  had 
performance  data  for  only  15  of  those  28 
prionty  pollutants.' To  develop 
limitations  for  the  13  priority  pollutants 
with  no  performance  data,  EPA  divided 
the  15  priority  pollutants  with  data  into 
two  subgroups,  a  high  "stripability" 
subgroup  and  a  medium  "stripability  ' 
subgroup,  based  on  Henry's  Law 
Constants  (a  ratio  of  aqueous  solubility, 
or  tendency  to  stay  in  solution,  to  vapor 
pressure,  or  tendency  to  volatize).  Based 
on  each  pollutant's  Henry's  Law 
Constant,  the  13  priority  pollutants 
lacking  performance  data  were  assigned 
to  either  the  high  or  medium  stripability 
subgroup,  and  the  average  data  for  each 
subgroup  was  then  transferred  for 
limitations  development.  (For  more 
details,  see  52  FR  42540-41.  November  5. 
1987.) 

This  same  procedure  was  followed  for 
each  of  the  four  brominated  volatile 
priority  pollutants  for  which  limitations 
are  proposed  today. 

B.  Economic  Data 

The  principal  source  of  data  used  to 
predict  economic  impacts  was  the 
questionnaire  census  of  pesticide 
manufacturing  facilities.  The  census 
included  facilities  that,  in  1936, 
manufactured  one  or  more  of  the  270 
pesticide  active  ingredients  that  were 
considered  within  the  scope  of  the 
proposed  regulation.  The  questionnaire 
consisted  of  two  parts:  Part  A  requested 


data  (for  1986)  necessary  to  perform  the 
technical  and  treatment  cost  estination 
analysis,  including  active  ingredient- 
specific  production.  Part  B  of  the 
questionnaire  requested  detailed 
economic  and  financial  data,  including 
balance  sheet  and  income  information 
for  1985.  1986,  and  1987.  Part  B  was  also 
designed  to  obtain  information  on  plant 
liquidation  values  and  cost  of  capital. 
The  technical  data  section  of  the 
questionnaire  (part  A]  and  the  economic 
data  section  (part  B)  were  administered 
at  different  times.  This  timing  difference. 
and  new  information  obtained  by  EPA, 
resulted  in  90  pesticide  manufacturing 
facilities  completing  part  A  of  the 
questionnaire  while  88  pesticide 
manufacturing  facilities  completed  part 
B.  In  part  B  of  the  questionnaire. 
respondents  had  the  option  of  providing 
or  not  providing  active  ingredient- 
specific  unit  variable  cost,  unit  sales, 
production  quantity,  and  export 
percentages.  The  questionnaire  informed 
facilities  that  chose  not  to  provide  these 
active  ingredient-specific  data  that  EPA 
would  assess  the  economic  impacts  for 
that  facility  based  on  financial  averages 
calculated  from  the  facility-level  data 
that  they  submitted. 

The  database  developed  from  the 
questionnaire  was  used  to  evaluate 
various  measures  of  economic  impacts 
including  facility  closures,  product  line 
closures,  facihty  profitability  impacts, 
facility  ability  to  incur  debt,  firm-level 
impacts,  community  impacts. 
international  trade  effects,  effects  on 
new  pesticide  manufacturing  facilities, 
and  impacts  on  small  businesses.  In 
addition  to  using  data  from  the  section 
308  questionnaire.  EP.^'s  analysis  of 
economic  impacts  employed  data  from 
several  secondary  sources.  The  facility- 
level  im.pact  analysis  used  secondary 
price  data  from  "Doane  Marketing 
Research's  Annual  Marketing  Sur\ey" 
and  from  DPRA's  "Agchemprice."  The 
facihty-level  impact  analysis  also 
employed  data  collected  by  EPA 
pursuant  to  the  Federal  Insecticide. 
Fungicide  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136  et  seq  ).  The  FIFRA  data 
was  used  to  estimate  prices  as  well  as  to 
figure  the  percentage  of  pesticides 
production  that  is  outside  of  the  scope  of 
the  regulation.  In  addition,  the  facility- 
level  analysis  used  estimates  of  the 
price  elasticity  of  demand  for  pesticides 
developed  by  EPA  (1991)  and  presented 
in  appendix  C  of  the  Economic  Impact 
Analysis  titled  "Estimates  of  the  Price 
Elasticity  of  Demand  for  Pesticide 
Clusters."  The  community  impact 
analysis  required  population  data  from 
the  "Statistical  Abstract  of  the  United 
States"  (U.S.  Department  of  Commerce] 
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ar.d  employment  rates  obtained  from  the 
Bureau  of  Labor  Statistics  The  foreign 
trade  analysis  used  import  data 
collected  under  FIFRA  as  well  as  data 
on  the  U  S.  trade  balance  from  the 
"International  Trade  Statistics 
Yearbook"  (United  Nations)  and  the 
"Statistical  Abstract  of  the  United 
States."  The  firm-level  analysis  was 
developed  using  financial  statistics  from 
Standard  and  Poor's  Compustat  service 
and  Robert  Morris  Associates'  "Annual 
Statement"  studies.  Finally,  the  analysis 
of  impacts  on  small  businesses  used 
data  on  firm-level  employment  obtained 
from  Dun  and  Bradstreet's    Million 
Dollar  Directory." 

V.  Overview  of  The  Industry- 
Today's  proposed  regulations  apply  to 

wastewater  discharges  from  the 
pesticide  chemicals  manufacturing 
industr}'.  According  to  the  Facility 
Census,  there  are  90  pesticide  chem.icai 
manufacturing  facilities  located  in  29 
states  that  reported  producing  one  or 
more  PAIs  from  the  list  of  2"0  PAIs  and 
classes  of  PAIs  considered  for  regulation 
by  EPA.  This  industry  is  included  withm 
the  U.S.  Department  of  Commerce. 
Bureau  of  the  Census  Standard 
Industrial  Classification  (SIC)  M-ajor 
Group  28,  Chemical  and  Allied  products 
More  specifically,  facilities 
manufacturing  PAIs  may  be  engaged  in 
one  or  more  of  the  following  SIC  groups: 
2831,  2833,  2834,  2842,  2843.  2861,  2865, 
2869.  2879,  and  2899. 

A  typical  facility  (as  suggested  by  the 
Facility  Census  data)  manufactures  one 
active  ingredient  and  is  the  country's 
sole  producer  of  that  P.AI.  PAIs  are 
usually  produced  in  the  range  of 
1,000,000  to  10,000.000  pounds,  annually. 
The  majority  of  pesMcide  manufacturing 
facilities  are  located  in  the  eastern  half 
of  the  United  States,  with  a  large 
concentration  in  the  southeast  corridor 
and  Gulf  Coast  states.  Fifty-five  of  the 
90  pesticide  chemicals  manufacturers 
also  manufacture  products  subject  to 
OCPSF  effluent  guidelines. 

As  a  result  of  the  wide  variety  and 
complexity  of  raw  materials  and 
processes  used  to  manufacture  pesticide 
active  ingredients,  many  diverse 
pollutants  can  be  discharged  in  the 
wastewaters  generated  by  this  industry', 
including  conventional  pollutants  (BOD, 
pH,  and  TSS).  prioritj  pollutants,  and  a 
large  number  of  nonconventional 
pollutants  (e.g.,  COD  and  the  PAIs). 

Approximately  1.5  billion  gallons  of 
process  wastewater  were  discharged  by 
HA!  manufacturing  processes  in  1986. 
Process  wastewater  is  defined  m  40  CFR 
122.2  and  the  Facility  Census  as  "any 
water  which,  during  manufacturing  or 
processuig.  comes  into  direct  contact 


with  or  results  from  the  production  or 
use  of  any  raw  material,  by-product, 
intermiediale  product,  finished  product, 
or  waste  product"  In  general,  the 
pnmary  pesticide  manufacturing  process 
wastewater  sources  are:  product, 
process  stream,  and  equipment  washes; 
air  pollution  control  scrubber  blow- 
down;  stream  )ets  and  vacuum  pumps; 
pump  seal  water  and  water  of  reaction. 
Other  potential  sources  of  process 
wastewater  include  contaminated  storm 
water,  showers,  and  laundry  operations. 
These  secondary  sources  tend  to  be 
intermittent  and  not  found  at  all  plants. 
Water  use  and  wastewater  generation  in 
the  pesticide  industry  are  described  in 
more  detail  in  section  VII  of  today's 
proposed  rule. 

The  90  facilities  identified  by  the 
Facility  Census  can  also  be 
characterized  by  their  type  of 
wastewater  discharge.  Sixty-seven  of 
the  90  facilities  are  dischargers.  Thirty- 
two  facilities  discharge  wastewater 
directly  into  a  receiving  stream  or  body 
of  water.  Another  thirty-six  facilities 
discharge  wastewater  indirectly,  i.e.. 
discharge  to  a  publicly  owned  treatment 
works  (POTW'l  One  facility  is  both  a 
direct  and  indirect  discharger  of 
wastewater  Twenty-three  facilities  do 
not  dispose  of  wastewaters  on-site 
directly  to  surface  waters  or  to  POTWs. 
.*\t  these  facilities.  (1)  wastewaters  are 
disposed  of  by  alternate  means  such  as 
on-site  or  off-site  deep  well  injection  or 
incineration  (15  facilities);  (2) 
wastewaters  are  completely  recycled 
and/or  reused  (two  facilities):  or  (3)  the 
production  process  does  not  use  water 
at  all  or  the  production  process  does  not 
generate  wastewater  (six  facilities). 
Section  Vli  of  today's  proposed 
rulemaking  provides  a  more  detailed 
description  of  total  process  wastewater 
flow  by  type  of  discharge  (direct, 
indirect,  zero,  or  both  direct  and 
indirect). 

The  major  treatment  technologies 
currently  employed  by  plants  in  the 
pesticide  chemicals  manufacturing 
industry  to  treat  wastewaters  on-site 
are:  biological  treatment,  activated 
carbon  adsorption,  on-site  incineration, 
chem.ical  oxidation/chlorination/ 
dechlorination,  hydrolysis,  steam 
stripping,  resin  adsorption,  hydroxide 
precipitation,  and  solvent  extraction. 
The  treatment  technologies  used  in  the 
pesticide  chemicals  manufacturing 
industry  include  both  in-plant  and  end- 
of-pipe  technologies.  In-plant  treatment 
18  used  to  remove  certain  pollutants, 
such  as  the  PAIs,  from  segregated 
process  wastewater  streams  before 
these  waste  streams  are  combined  with 
other  facility  wastewater,  End-of-pipe 
treatment  systems  employ  physical. 


chemical,  and  biological  treatment  and 
are  designed  to  treat  combined  process 
and  facility  wastewaters.  Further 
discussion  of  wastewater  controls  and 
treatment  technologies  can  be  found  in 
the  Development  Document  and  in 
section  VIII  of  today's  proposed  rule. 

VI.  Industry  Subcategohzation 

A.  Prior  Subcategorization  Scheme 

In  developing  today's  proposed 
regulations,  it  was  necessary  to 
determine  if  different  eHluent  limitations 
guidelines  and  standards  are 
appropriate  for  different  segments  of  the 
pesticide  chemicals  manufacturing 
industry.  EPA.  in  previous  rulemaking 
efforts,  evaluated  different 
subcategorization  schemes  from  the  one 
proposed  for  today's  rulemaking.  On 
November  1, 1976,  EPA  promulgated 
interim  final  OPT  guidelines  for  the 
pesticide  chemicals  point  source 
category  establishing  a 
subcategorization  approach  which 
included  the  following  five 
subcategories: 

•  The  halogenated  organic  pesticides 
subcategory  (subpart  A); 

•  The  organo-phosphorous  pesticides 
subcategory  (subpart  B): 

•  The  organo-nitrogen  pesticides 
subcategory  (subpart  C); 

•  The  metallo-organic  pesticides 
subcategory  (subpart  D);  and 

•  The  pesticide  formulating  and 
packaging  subcategory  (subpart  E). 

On  promulgating  the  interim  final  BPT 
regulations,  the  Agency  recognized  that 
certain  ambiguities  were  present  in  the 
subcategorization  scheme  based  on 
chemical  structure.  Many  pesticides 
contain  more  than  one  functional  group, 
such  as  halogens,  phosphorous,  sulfur, 
and  nitrogen;  and  therefore,  do  not 
readily  fit  the  interim  fmal  BPT 
subcategorization  scheme. 

Review  of  raw  waste  load 
characteristics  and  other  factors 
revealed  no  consistent  pattern  between 
or  within  chemical  family  groupings  that 
would  provide  a  basis  for 
subcategorization.  Thus,  for  the  final 
BPT  regulation,  promulgated  April  25. 
1978,  the  Agency  consolidated  the 
halogenated  organic,  organo- 
phosphorous, and  organo-nitrogen 
pesticide  subcategories  into  a  single 
subcategory,  designated  as  the  organic 
pesticide  chemicals  manufacturing 
subcategory.  This  reduced  the  original 
five  subcategories  to  the  following  three: 

•  Organic  Pesticide  Chemicals 
Manufactxiring  Subcategory  (subpart  A); 

•  Metallo-organic  Pesticide  Chemicals 
Manufacturing  Subcategory  (subpart  B); 
and 
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•  Peatiade  Chemicals  Formulatins 
and  Packaging  Sub<:ategory  (subpart  C). 

B  Development  of  Current 
Subcategorization  Scheme 

In  establishing  the  subcategories  set 
forth  m  this  niiemak-ng,  EPA  took  into 
account  all  infor'^.d'.on  it  was  able  to 
coliect  and  develop  with  respect  to  the 
following  factors:  Product  type  and  raw 
ma'enals.  manufacturing  process  and 
process  changes,  nature  of  waste 
se.^era^ed.  dominant  product. 
manufacturing  facility  size,  age,  and 
location,  non-water  quality  impact 
characteristics  and  treatment 
technologies  and  costs  In  this  industry, 
there  are  a  large  niim!:>er  of  P.^Is  that 
are  produced  bv  only  one  manufacturing 
facility,  as  well  as  a  large  number  of 
r'acilities  that  produce  only  one  or  two 
P.A.Is  each.  These  manufac'unng 
facilities  emoioy  different  manufacturing 
processes  and  wastewater  treatment 
technologies  that  are  tailored  to  the 
production  of  the  specific  PAIs  produced 
a!  their  facility.  The  pesticide  chemicals 
manufacturing  industry  manufactured 
178  distinct  PAIs  in  1986,  and  8  other 
P.AIs  were  also  manufactured  during  the 
period  1983-1989,  but  those  8  were  not 
n.anufactured  in  1986.  Therefore, 
s'jrca'egonzation  based  on  the 
manufacturing  process  or  dominant 
product  produced  would  result  in  too 
many  subcategories,  thus  are  not 
appropriate  for  the  purpose  of 
delineating  subcategories. 

EPA  also  rejected  a  number  of  other 
factors  as  a  basis  for  subcategorization. 
The  Agency  concluded  that 
manufacturing  processes  cannot  be  a 
basis  for  subcategorization  because  it  is 
not  possible  to  sub-divide  the  wide 
range  of  process  chemistry  and  unit 
operations  used  to  manufacture  PAIs. 
EPA  also  found  that  it  is  impossible  to 
distinguish  groups  of  process  changes 
for  the  purpose  of  subcategorization. 
Process  changes  occur  on  an  individual 
plant  basis  and  are  usually  brought 
about  to  improve  plant  efficiency, 
although  process  changes  sometimes 
occur  in  response  to  requirements 
imposed  by  permit  authorities  or 
POTWs.  Although  the  age  of  a  plant  can 
sometimes  have  a  direct  bearing  on  the 
volume  of  a  wastewater  generated, 
many  older  facilities  have  unilaterally 
improved  or  modified  their  process  and 
treatment  technologies  over  time. 

Plant  size  is  not  a  useful  basis  for 
subcategorization  for  the  pesticides 
industry  because  wastes  can  be  treated 
to  the  same  concentrations  regardless  of 
the  number  of  process  oper.itions  that 
tdjte  pi^ce  a:  a  p. an;  or  tne  size  of  the 
plant.  Plant  iocaiion  is  also  not  a  good 
basis  for  subca!egor;za!:on,  there  are  no 


consistent  differences  in  wastewater 
treatment  performance  or  costs  because 
of  geographical  location.  Although  non- 
water  quality  characteristics  (solid 
waste  and  air  emission  effects)  are  of 
concern  to  EPA,  these  characteristics  do 
not  constitute  a  basis  for 
subcategorization.  Environmental 
impacts  from  solid  waste  disposal  and 
from  the  transport  of  potentially 
hazardous  wastewaters  are  a  result  of 
individual  facility  practices  and  do  not 
reflect  a  trend  that  pertains  to  different 
segments  of  the  industry.  Although  air 
emissions  are  related  to  the  active 
ingredients  manufactured,  most  active 
ingredients  are  very  low  in  volatility 
compared  to  the  various  solvents  used 
in  the  manufacturing  processes.  Since 
the  same  solvents  are  used  in 
manufacturing  many  different  PAIs, 
therefore,  air  pollution  control  problems 
and  specific  equipment  used  to  rectify 
air  pollution  problems  cannot  form  the 
basis  for  any  apparent 
subcategorization.  Treatment  costs  do 
not  appear  to  be  a  basis  for 
subcategorization  because  costs  will 
vary  and  are  dependent  on  product- 
specific  variables:  flow  rates, 
wastewater  quality,  and  pollutant 
loadings.  Therefore,  treatment  costs 
were  not  used  as  a  factor  in  determining 
subcategories. 

EPA  identified  two  factors  that  are 
useful  in  identifying  subcategories  for 
the  pesticides  chemicals  manufacturing 
industry: 

(1)  Product  type  and  raw  materials; 
and 

(2)  Nature  of  waste  generated. 
Metals  or  metallic  compounds  are 

generally  not  used  as  raw  materials  in 
the  manufacture  of  organic  pesticide 
chemicals,  but  such  substances  are  used 
as  raw  materials  for  metallo-organic 
pesticide  chemicals  manufacturing.  For 
this  reason,  wastewaters  from  metallo- 
organic  pesticide  chemicals 
manufacturing  have  a  much  higher 
concentration  of  metals  and  metallo- 
organic  compounds  than  wastewaters 
from  organic  pesticide  chemicals 
manufacturing.  The  types  of  treatment 
technologies  effective  for  treating 
wastewaters  from  metallo-organic 
wastewaters  are  different  from  those 
technologies  used  to  treat  organic 
pesticide  chemicals,  due  to  the  higher 
concentrations  of  metals  and  metallo- 
organic  compounds  in  wastewaters  from 
metallo-organic  pesticide  chemicals. 
Therefore,  product  type  and  raw 
materials  are  appropriate  bases  for 
subcategorization  of  this  industry 

Based  on  the  data  available  to  EP.A  on 
the  nature  of  waste  generated  there  are 
no  consistent  differences  in  the  amount 


and  identity  of  pollutants  (except  for  the 
pesticide  active  ingredient  itself)  in 
waste  loads  from  different  organic 
pesticide  chemicals  manufacturing 
facilities.  However,  manufacturers  of 
metallo-organic  pesticide  chemicals  tend 
to  generate  smaller  volumes  of 
wastewater  per  unit  of  product 
produced  with  higher  metal 
concentrations  compared  to 
manufacturers  of  organic  pesticide 
chemicals.  Therefore,  the  nature  of  the 
waste  generated  from  pesticide 
chemicals  manufacturing  operations  is 
also  a  basis  for  subcategorization  and  is 
consistent  with  the  previously 
determined  basis  described  above  since 
it  is  directly  related  to  the  product  type 
and  raw  materials  used. 

C.  Proposed  Subcategories 

Based  on  product  type,  raw  materials. 
and  the  nature  of  waste  generated,  EPA 
has  defined  two  subcategones  for  the 
pesticide  chemicals  manufacturing 
industry.  The  two  subcategones  are  the 
same  as  the  manufacturing 
subcategories  contained  in  the  existing 
40  CFR  part  455  regulations. 

1.  Organic  Pesticide  Chemicals 
Manufacturing — This  subcategory 
supplies  to  discharges  resulting  from  the 
production  of  carbon-containing  PAIs. 
excluding  metallo-organic  active 
ingredients  containing  arsenic, 
cadmium,  copper  or  mercury.  Although 
organ-otin  pesticides  fit  the  definition  of 
a  metallo-organic  pesticide  given  in  the 
BPT  regulation  (see  §  455.32),  organo-tin 
pesticides  were  not  included  in  the 
metallo-organic  pesticide  chemicals 
subcategory  (see  §  455.31(a))  during  the 
1978  rulemaking  because  wastewaters 
from  their  manufacture  have 
significantly  different  wastewater 
charactenstics  than  wastewaters  from 
the  manufacture  of  metallo-organic 
pesticides  containing  arsenic,  cadmium, 
copper,  and  mercury.  EPA  does  not 
believe  it  is  appropriate  to  include  the 
organo-tin  pesticides  in  the  metallo- 
organic  subcategory  because  their 
pollutants  are  different,  and  the  crgano- 
tin  production  has  larger  volumes  of 
wastewater.  The  amounts  and  types  of 
pollutants  from  organo-tin  pesticide 
manufacture  are  closer  to  the  amounts 
and  types  of  pollutants  from  the 
manufacture  of  the  organic  pesticide 
chemicals.  Therefore,  EPA  has 
determined  that  organo-tm  pesticides 
should  be  included  in  the  organic 
pesticide  chemicals  manufacturing 
subcategory.  EPA  proposes  to  regulate 
the  following  pollutants  in  this 
subcategory:  conventional  pollutants, 
non-conventional  pollutants  (including 
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COD  and  the  PAIs),  and  priority 
pollutants. 

2.  Metallo-()rganic  Pesticide 
Chemicals  Manufacturing — This 
subcategory  applies  to  discharges 
resulting  from  the  manufacture  of 
metallo-organic  pesticide  active 
ingredients  that  contain  mercury, 
cadmium,  arsenic  or  copper  (see  §  455.30 
and  §  455.31(a)j.  The  three  e.xisting 
direct  dischargers  in  this  subcategory 
are  currently  subject  to  BPT  effluent 
limitations  requiring  zero  discharge  of 
process  wastewater  pollutants. 
Currently,  there  are  only  five  existing 
indirect  dischargers  in  this  subcategory. 

VII.  Water  Use  and  Wastewater 
Characterization 

This  section  describes  water  use  and 
wastewater  characterization  at  the  90 
facilities  that  reported  manufacturing 
one  or  more  PAIs  proposed  for 
regulation  With  the  exception  of  certain 
processes,  such  as  the  manufacture  of 
biphenyl  and  naled.  or  processes 
involving  solely  purification  reactions. 
the  manufacture  of  pesticide  active 
ingredients  requires  the  use  of  water. 
PAI  manufacturing  processes  vary  with 
the  PAJ  that  is  manufactured  and  with 
the  specific  facility  where  the 
manufacture  takes  place,  and  therefore 
water  use  vanes  widely  among 
facilities.  Water  is  used  in  pesticide 
manufacturing  processes  for  several 
purposes: 

•  Water  of  reaction:  Water  is  formed 
during  a  chemical  reaction,  such  as  the 
reaction  of  an  acid  with  an  alcohol.  Less 
than  1  million  gallons  of  water  annually 
are  formied  in  these  reactions. 

•  Process  solvent:  Water  is  used  as 
solvent  for  some  or  all  of  the  chemicals 
involved  in  the  reaction  process;  this 
water  is  usually  removed  from  the 
process  through  a  separations  stage, 
such  as  centrifugation.  filtration, 
decantation,  drying,  or  stripping.  About 
200  million  gallons  of  water  per  year  are 
used  as  process  solvent. 

•  Process  stream  washes:  In  order  to 
purify  the  process  stream  to  allow 
additional  steps  in  the  production 
process,  water  is  added  to  the  carrier, 
spent  acid,  or  spent  base  which  has 
been  separated  from  the  reaction 
mixture.  About  200  million  gallons  of 
wafer  per  year  are  used  for  process 
stream  washes. 

•  Product  washes:  Water  is  added  to 
the  reaction  medium  in  ord6r  to  remove 
contaminants  and  intermediate  product, 
or  to  remove  active  ingredient,  which  is 
subsequently  removed  from  the  water 
through  a  separations  stage:  or  water  is 
used  to  wash  the  crude  product  after  it 
has  been  removed  from  the  reaction 


medium.  About  500  million  gallons  per 
year  of  product  wash  water  are  used. 

•  Steam  Jets  or  vacuum  pumps:  Water 
contact  in  the  reaction  mixture,  or 
solvents,  is  stripped  from  the  reaction 
mixture  through  the  operation  of  a 
venturi  or  vacuum  pump.  About  28 
million  gallons  per  year  are  used  for 
steam  jets  or  vacuum  pumps. 

•  Air  pollution  control  scrubber  blow- 
down:  Water  or  acidic  or  basic  solution 
is  used  in  air  emission  control  scrubbers 
used  to  control  fumes  from  reaction 
vessels,  storage  tanks,  and  other  process 
equipment.  About  200  million  gallons  of 
water  per  year  are  discharged  as  air 
pollution  control  scrubber  blow-down. 

•  Equipment  washes:  Water  is  used  to 
clean  process  equipment  during  unit 
shutdowns.  About  23  million  gallons  of 
water  per  year  are  used  for  equipment 
washes. 

•  Pump  seal  water:  Water  is  used  to 
cool  packing  and  lubricate  pumps 
associated  with  process  equipment.  This 
water  may  contact  pesticide-containing 
water  through  leakage  and  may 
therefore  become  pesticide-containing 
wastewater.  About  5  million  gallons  of 
pump  seal  water  per  year  are 
discharged. 

•  General  process/unidentified: 
Water  is  generated  during  the 
manufacturing  process  and  does  not  fall 
into  any  of  the  above  categories.  About 
54  million  gallons  per  year  of 
unidentified  process  water  are 
discharged. 

•  Spent  Acid/Caustic:  Acid  and  basic 
reagents  are  used  to  facilitate,  catalyze, 
or  participate  in  the  reaction  process. 
Spent  acid  and  caustic  streams,  which 
may  be  primarily  water,  are  discharged 
from  the  process  during  the  separation 
steps  which  follow  the  reaction  step. 
About  185  million  gallons  per  year  of 
spent  acid/caustic  waters  are 
discharged. 

A  total  of  approximately  1.45  billion 
gallons  of  wastewater  is  generated 
annually  by  pesticide  chemicals 
manufacturers.  The  majority  of  water 
usage  (69%]  is  directly  associated  with 
the  manufacturing  process  as  product 
washes  or  process  solvents.  Of  the  1.45 
billion  gallons  of  wastewater  generated 
in  1986  by  the  manufacture  of  PAIs 
studied  for  today's  proposed  regulation, 
1.28  billion  gallons  were  discharged 
either  directly  or  indirectly,  while  the 
remaining  170  million  gallons  were 
disposed  of  by  deep  well  injection  or 
off-site  incineration. 

Of  the  90  facilities  that  manufactured 
those  PAIs  in  1986.  32  are  direct 
dischargers,  36  are  indirect  dischargers 
(There  are  a  total  of  67  dischargers 
because  1  plant  is  both  direct  and 
indirect),  15  dispose  of  wastewater  by 


on-site  or  off-site  deep  well  injection  or 
incineration,  and  8  generated  no  process 
wastewater  by  recycle/reuse  or  no 
water  use.  Direct  dischargers  account 
for  more  than  80*%  of  the  wastewater 
discharged. 

The  manufacture  of  organic  pesticide 
chemicals  and  organo-tin  pesticides 
accounted  for  more  than  99%  of  the 
wastewater  generated  or  discharged. 
The  manufacture  of  metallo-organic 
PAIs  containing  arsenic,  copper  or 
mercury  generated  only  about  15  million 
gallons  of  wastewater  in  1986  with  less 
than  3.5  million  gallons  discharged  to 
POTWs.  All  the  rest  were  disposed  of 
by  off-site  disposal  through  deep  well 
injection  or  delivery  to  combined  waste 
treatment  facilities.  No  organo-cadmium 
PAIs  were  manufactured  in  1986. 

Recycling  of  process  wastewater 
during  pesticide  manufacture  in  1986 
was  reported  by  25  of  the  90 
manufacturing  facilities.  A  total  of  29 
recycling/reuse  operations  were 
reported:  Fourteen  of  the  facilities 
reported  recycling/reuse  operations 
which  recovered  raw  material,  solvent, 
or  product:  ten  facihties  reported  reusing 
water  for  manufacturing  or  formulating/ 
packaging  operations,  four  facilities 
reported  reusing  wastewater  for 
equipment  washing  or  as  cooling  or 
scrubber  water  and  one  facility 
reported  reusing  contaminated  storm 
water  in  the  manufacturing  process. 

Because  of  the  differences  in 
processes  used  to  manufacture  the 
various  PAIs,  recycle/reuse  operations 
used  by  one  facility  often  cannot  be 
used  by  other  facilities  manufacturing 
different  PAIs.  EPA,  or  its  contractors, 
visited  more  than  30  of  the  90  plants  in 
the  industry  and  investigated  pollution 
prevention  opportunities  potentially 
available  through  either  recycle/reuse 
or  other  means.  Most  of  these  visits 
were  to  plants  that  also  have  extensive 
and  effective  wastewater  treatment 
systems  in  place. 

EPA  has  based  the  proposed  effluent 
limitations  on  data  from  plants  with 
extensive  treatment  and/or  recycle/ 
reuse  operations  in  place.  It  may  be  to 
the  facilities'  advantage  to  reduce  or 
eliminate  pollution  at  the  source  rather 
than  to  treat  wastewater  because  this 
may  reduce  costs  for  treatment  and 
disposal  of  wastes  while  allowing 
recovery  and  reuse  of  process  materials. 
EPA  could  not  identify  additional  source 
reduction  or  recycle/reuse  opportunities 
that  were  not  already  in  use  at  the 
plants  visited.  The  proposed  limitations 
require  the  facility  to  meet  technology- 
based  standards.  Under  today's 
proposed  rule,  facilities  would  be 
encouraged  to  adopt  pollution 
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prp.ention  measures  as  a  way  to 
comply  with  performance  standards  if 
they  found  these  measures  were 
effective  in  reducing  costs  of 
compliance. 

A  wide  variety  of  pollutants  are 
discharged  in  the  wastewaters  from  the 
pesticide  manufacturing  industry. 
Approximately  2.7  million  pounds  per 
year  of  conventional  pollutants  (BOD 
and  TSS)  and  7.2  million  pounds  per 
year  of  the  nonconventional  pollutant 
COD  are  discharged  directly  by 
facilities  manufacturing  organic 
pesticide  chemicals.  Because  the  BOD 
and  TSS  discharged  by  this  industry  are 
compatible  with  POTWs,  these 
parameters  are  not  currently  monitored 
by  any  of  the  five  indirect  dischargers 
that  manufacture  metallo-organic 
pesticides,  and.  therefore.  EPA  cannot 
estimate  how  much  BOD  or  TSS  Eire 
discharged  to  POTWs  by  these  five 
facilities:  these  facilities  also  do  not 
monitor  for  COD.  There  are  no  facilities 
that  discharge  process  wastewater 
resulting  from  the  manufacture  of 
organo-arsenic,  organo-copper.  or 
organo-mercury  P.-Ms  directly  to 
receiving  streams. 

Approximately  298,000  pounds  per 
year  of  PAIs  are  discharged  by  the 
organic  pesticide  chemicals 
manufacturing  subcategory.  The 
metallo-organic  pesticide  chemicals 
subcategory  discharges  about  60  pounds 
per  year  of  priority  pollutants  and  PAIs 
to  POTWs.  Because  EPA  does  not  have 
an  analytical  method  that  measures  the 
amount  of  organo-copper  or  organo- 
merciiry  PAl  present  in  wastewater,  the 
wastewater  is  monitored  by  measuring 
the  amount  of  total  copper  or  total 
mercury  in  the  wastewater.  Because  the 
copper  or  mercury  is  an  integral  and  the 
most  significant  part  of  the  PAI.  EPA 
believes  monitoring  of  the  parent  metal 
(copper  in  the  case  of  organo-copper 
PAIs  and  merciiry  in  the  case  of  organo- 
mercury  PAIs)  gives  a  very  good 
measure  of  the  amou.^t  of  PAl  in  the 
wastewater. 

EPA  sampled  pesticide  manufacturing 
process  wastewater  at  various  locations 
throughout  the  wastewater  generation, 
treatment,  and  discharge  path  at  20 
facilities  to  screen  the  wastewater  for 
the  presence  of  PAIs  and  priority 
pollutants  aiHl  to  evaluate  control 
technology  perfonnance.  In  order  to 
determine  the  presence  of  priority 
pollutants.  EPA  collected  samples  over 
each  of  '.hrpe  sampling  days.  A  report 
'..hat  there  was  detection  of  a  priority 
poiliit2nt  m  at  least  two  samples  at  the 
same  location  would  indicate  high 
probability  that  the  pnonty  pollutant 
was  m  ^ac*  prfs^nt   whereas  rotinrt<»d 


detection  of  a  priority  pollutant  in  only 
one  sample  would  cast  doubt  on  the 
presence  of  that  priority  pollutant. 

Where  priority  pollutants  were 
reported  detected  in  only  one  sample  at 
any  sample  site,  EPA  used  the  following 
procedure  to  evaluate  the  report.  First. 
EPA  examined  samples  collected  at 
other  sites  at  the  same  facility  for 
reported  detections  for  that  same 
pollutant  in  pesticide  manufacturing 
process  wastewater  at  any  of  those 
other  sites.  Second,  EPA  examined  the 
details  of  the  production  process  to 
determine  if  the  pollutant  was  a  raw 
material  or  by-product,  or  likely    ' 
contaminant  of  raw  materials  or 
solvents.  Finally,  EPA  contacted 
knowledgeable  plant  personnel  to 
determine  if  the  pollutant  was  a  known 
or  likely  contaminant,  and  to  determine 
if  the  plant  had  also  detected  the 
pollutant  during  sampling,  particularly 
during  sampling  conducted  the  same 
day  EPA  sampled  and  analyzed  by  the 
same  or  a  similar  analytical  method.  If 
EPA  could  not  confirm  the  presence  of 
the  priority  pollutant  by  any  of  these 
methods,  EPA  concluded  that  the  result 
represented  a  bad  sample  and 
disregarded  the  result. 

EPA  sampling  at  the  20  facilities 
reported  detection  of  70  priority 
pollutants  in  wastewaters.  However,  in 
many  cases,  the  priority  pollutants  were 
detected  in  only  one  sample  at  one 
sample  site  and  the  presence  of  that 
pollutant  could  not  be  confirmed  after 
checking  all  the  sources  described 
above.  EPA's  conclusion  in  the  cases 
where  reported  detections  at  one  sample 
site  could  not  be  confirmed  by  any 
means  is  that  the  reported  results  are 
incorrect  and  the  pollutant  is  not  in  fact 
present. 

In  addition  to  EPA  sampling,  47 
industry  facilities  in  their  responses  to 
the  Facility  Census  reported  that  60 
priority  pollutants  were  detected  or 
believed  to  be  present  in  wastewaters  at 
these  plants,  including  14  priority 
pollutants  not  detected  during  EPA 
sampling.  Twenty-two  facilities  reported 
that  no  priority  pollutants  would  be 
expected  in  their  pesticide 
manufacturing  process  wastewater.  The 
other  21  plants  did  not  know  whether 
priority  pollutants  were  present  or  not. 

Both  EPA  sampling  and  industry  data 
show  that  many  of  the  priority 
pollutants  are  detected  in  only  trace 
amounts.  At  trace  levels,  the  pollutants 
are  not  treatable  by  current 
technologies,  and  also  are  below  levels 
likely  to  cause  any  adverse  effects. 
Three  priority  pollutants  (4-nitrophenol, 
hexachlorobutadiene.  and 
hexachlorocyclopentadienc)  were  not 


detec'.rd  in  process  wastewater  during 
EPA  sampling.  These  three  priority 
pollutants  would  be  expected  at  only  a 
few  sites  (4-nitrophenol  as  a  result  of 
manufacturing  parathion  or  methyl 
parathion,  the  other  two  pollutants  from 
manufacturing  heptachlor).  EPA  was 
unable  to  sample  the  process 
wastewaters  from  m.anufacturing 
parathion,  methyl  parathion  or 
heptachlor  because  the  plants 
manufacturing  these  products  were  not 
operating  during  the  time  available  for 
samphng.  The  parathion  and  methyl 
parathion  manufacturer  has  informed 
EPA  that  it  does  not  intend  to 
manufacture  either  of  these  two 
products  in  the  future.  The  heptachlor 
manufacturer  has  also  indicated  that 
continued  production  of  heptachlor  is 
uncertain. 

Section  5  of  the  Technical 
Development  Document  for  today's 
proposed  rxile  provides  additional  data 
on  concentrations  of  priority  pollutants 
found  during  EPA  sampling  of  pesticide 
manufacturing  process  wastewater  and 
also  provides  industry-supplied  data  on 
priority  pollutants  found  in 
wastewaters. 

VIII.  Available  Wastewater  Control  and 
Treatment  Technology 

In  their  responses  to  the  Facility 
Census,  pesticide  manufacturers 
indicated  that  wastewater  treatment 
systems  are  operated  at  60  of  the  90 
manufacturing  facili'ies.  The  treatment 
technologies  used  include  physical- 
chemical  treatment  technologies  and 
biological  treatment.  Physical-chemical 
treatment  technologies  m  use  are: 

•  Activated  Carbon,  which  removes 
pollutants  from  wastewater  by 
adsorbing  them  onio  carbon  particles. 

•  Chemical  Oxidation,  which 
destroys  pollutants  by  oxidizing  them  to 
simpler  molecules.  Chemicals  used  for 
chemical  oxidation  are  chlorine, 
potassium  permanganate,  and  czone. 

•  Distillation,  which  separates  water 
from  solvents  by  boili.ag  the  mixture  and 
partially  cooling  the  stezm  to  condense 
the  higher  boihng  material. 

•  Evaporation,  which  separates  water 
from  ncn-volatile  pollutants  by  boiling 
off  the  water,  leaving  the  non-volatile 
pollutants  behind. 

•  Hydrolysis,  which  destroys 
pollutants  by  chemical  reaction  with 
alkali  in  water  to  produce  simpler 
molecules. 

•  Incineration,  which  destroys 
pollutants  by  burning  them. 

•  Precipitation/Filtration,  which 
converts  soluble  metal  salts  to  insoluble 
metal  oxides  which  are  then  removed  by 
filtration. 
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•  Resin  Adsorption,  which  removes 
pollutants  from  wastewater  by 
adsorbing  them  onto  particles  of  organic 
resin. 

•  Solvent  Extraction,  which  separates 
pollutants  from  water  by  dissolving 
them  into  a  solvent  that  does  not  mix 
with  water. 

•  Steam  Strippmg.  which  removes 
volatile  pollutants  from  water  by 
heating  the  water  to  cause  the  volatile 
pollutants  to  evaporate  from  the  water. 
The  overhead  stream  contains  some 
evaporated  water  with  the  volatile 
pollutants. 

•  Ultraviolet  Decomposition,  which 
uses  sunlight  or  an  ultraviolet  lamp  to 
cause  pollutants  to  decompose  to 
simpler  molecules. 

•  Coagulation/Flocculation,  which  is 
used  to  assist  clarification  of  biological 
treatment  effluent. 

The  typical  treatment  sequence  is 
physical-chemical  treatment  to  remove 
PAIs,  followed  by  steam  stripping  to 
remove  volatile  priority  pollutants, 
followed  by  biological  treatment  to 
remove  non-volatile  priority  pollutants 
and  other  organic  pollutants.  The 
physical-chemical  technology  used  by  a 
plant  depends  upon  the  nature  of  the 
PAI:  Hydrolysis  is  usually  used  for 
organo-phosphorus  pesticides  and 
carbamate  pesticidefl,  but  is  ineffective 
for  most  other  PAIs,  while  activated 
carbon  is  often  used  for  triazine.  urea 
and  uracil  pesticides,  but  seldom  used  in 
place  of  hydrolysis  for  organo- 
phosphorus  and  carbamate  pesticides. 
These  generalities  are  not  hard  and  fast 
rules,  however.  Many  facilities  use  more 
than  one  physical-chemical  technology 
to  provide  nearly  complete  destruction 
or  removal  of  specific  PAIs. 

At  least  some  treatment  is  currently 
being  provided  to  over  99%  of  the 
wastewaters  discharged  directly  and  to 
about  92%  of  the  wastewaters 
discharged  to  POTWs.  While  some 
plants  provide  extensive  treatment  to 
remove  PAIs,  priority  pollutants  and 
other  pollutants,  some  plants  provide  no 
treatment.  The  majority  of  plants  have 
some  treatment  but  that  treatment  often 
needs  to  be  upgraded  to  improve  its 
effectiveness  and  to  remove  additional 
pollutants. 

Treatment  technologies  currendy  used 
by  pesticide  chemicals  manufacturers 
include  both  in-plant  and  end-of-pipe 
technologies.  In-plant  treatment  is  used 
to  remove  PAIs  and  volatile  organic 
prionty  pollutants  from  process  waste 
streams  before  these  waste  streams  are 
combined  with  other  facility 
wastewaters  for  end-of-pipe  treatment. 
In  addition,  facilities  performing 
recycle/reuse  of  treated  wastewaters  do 
so  in  many  cases  following  various  in- 


plant  treatment  units.  End-of-pipe 
treatment  systems  employ  biological 
and/or  physical/chemical  treatment  to 
treat  combined  facility  wastewaters 
prior  to  discharge. 

As  indicated  in  section  VII  of  today  s 
proposed  rule,  it  was  reported  that  of 
the  90  PAI  manufacturers,  32  facilitips 
are  direct  dischargers,  36  indirect 
dischargers  (1  facility  is  both  e  direct 
and  indirect  discharger).  15  dispose  of 
wastewater  by  on-site  or  off-site  deep 
well  mjection  or  incineration,  and  8 
gpnerated  no  process  wastewater  by 
recycle-reuse  or  no  water  use.  Of  the  32 
direct  dischargers,  31  operate 
wastewater  treatment  systems  and  treat 
1.16  biliion  gallons  of  wastewater  Of 
the  36  indirect  dischargers,  20  operate 
wastewater  treatment  systems  and 
pretreat  98.4  million  gallons  of 
wastewater. 

IX.  Best  Practicable  Control  Technology 
Currently  A  vailahle 

A.  Need  for  Revisions  to  the 
Applicability  of  the  BPT  Limitations  ;n 
Subcategory  A 

EP.A  is  today  proposing  to  amend  the 
BPT  applicability  provision  for 
Subcategory  A  to  include  15  previou.<!:y 
excluded  organic  PAIs  and  the  organo- 
fin  pesticides.  The  COD,  BOD,  TSS.  and 
pH  limitations  under  BPT  for  the  organic 
pesticide  chemicals  manufacturing 
subcategory  will  apply  to  the 
manufactunng  of  these  15  PAIs  and 
organo-tin  pesticides.  EPA  is  not 
proposing  to  make  the  BPT  total 
pesticide  limitations  guideline  for  the 
organic  pesticide  chemicals 
manufacturing  subcategory  (which 
applies  to  the  combined  discharge  of  49 
specified  PAIs)  applicable  to  these  PAIs, 
because  new  BAT  limitations  are  being 
proposed  today  that  will  apjiy  to  each 
of  them  individually. 

When  the  BPT  effluent  hmitations 
guidelines  were  promulgated  in  1978  for 
subcategory  A,  discharges  of 
conventional  pollutants,  total  pesticide 
pollutants,  and  COD,  resulting  from  the 
manufacture  of  25  PAIs  and  classes  of 
PAIs.  were  excluded  from  coverage. 
These  PAIs  were  excluded  because  of 
lack  of  treatment  data.  Since  then,  the 
Agency  has  collected  effluent  data  on  15 
organic  PAIs  within  the  group  of  2.S  PAIs 
and  classes  of  PAIs.  These  data  were 
onginally  collected  by  the 
manufactunng  facilities  themselves  in 
order  to  monitor  their  di,schargps  The 
organic  PAIs  for  which  EPA  has 
collected  these  data  are:  Ametryn. 
prometon.  prometryn,  terbutryn. 
cyanazine,  atrazine.  propazine, 
.simazine,  terbulhylazine,  glyphosate. 
phenylphenol.  hexazinone.  sodium 


phenylphpnrfte,  biphenyl,  fi'',:^ 
methoprene.  EPA  has  also  developed 
analytical  methods  and  collected 
effluent  data  for  organo-tin  pesticides, 
which  were  not  covered  in  the  BPT 
guidehnes.  The  data  available  to  the 
Agency  demonstrate  that  all  direct 
dischargers  manufacturing  any  of  these 
PAIs  are  meeting  NPDES  permit 
limitations  equivalent  to  the  current  BPT 
guidelines.  Therefore,  EPA  believes  that 
all  of  these  PAIs  should  be  covered  by 
BPT. 

The  effect  of  this  proposed 
amendment  is  to  tet  the  BPT  limitations 
at  the  performance  level  currently  being 
achieved  at  facibties  under  their  NPDES 
permits  and  to  establish  a  baseline  on 
which  to  evaluate  incremental  costs  of 
candidate  BCT  technologies.  Because 
the  facilities  are  in  compliance  with 
NPDES  permits  that  are  already  based 
on  these  BPT  limitations.  EPA  projects 
that  there  will  be  no  costs  incurred  by 
any  of  these  facilities  in  connection  with 
today's  proposed  rule. 

EPA  emphasizes  ir  at  it  is  not 
reopening  the  existir.^i  BIT  regulations 
or  the  basis  for  those  rt>iulations  for 
public  comment.  EP.^  is  soliciting 
comment  only  on  tociay's  proposal  to 
make  the  existing  BPT  limitations 
applicable  to  the  15  previously  excluded 
organic  contaminants  and  the  oi^ano-tin 
pesticides. 

X.  Best  Conventional  Pollutant  Control 
Technology 

A.  July  9. 1986  BCT  Methodology 

Ilie  BCT  methodology,  promulgated  in 
iMBt)  (.SI  in  24974).  discusses  the 
Agency  8  consideration  of  costs  in 
establishing  BCT  effluent  limitations 
guidelines.  EPA  evaluates  the 
reasonableness  of  BCT  candidate 
technologies  (those  that  are 
technologically  feasible)  by  applying  a 
two-part  cost  test: 

(1)  The  POTW  test;  and 

(2)  The  mdustry  cost-effectiveness 
test. 

In  the  POTW  test.  EPA  calculates  the 
cost  per  pound  of  conventional  pollutant 
removed  by  Industrial  dischargers  in 
upgrading  from  BPT  to  a  BCT  candidate 
technology  and  then  compares  this  cost 
to  the  cost  per  pound  of  conventional 
pollutant  removed  in  upgrading  POTWs 
from  secondary  treatment  to  advanced 
secondary  treatment.  The  upgrade  cost 
to  industry  must  be  less  than  the  POTW 
benchmark  ;  f  $fi  25  per  pound  (in  1976 
dollars,  or  SO. 47  per  pound  in  1988 
dollars). 

In  the  industry  cost-effectiveness  test, 
the  ratio  of  the  incremental  BPT  to  BCT 
cost  divided  by  the  BPT  cost  for  the 
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industry  must  be  less  than  1.29.  i.e..  the 
cost  increase  must  be  less  than  29 
percent. 

B.  BCT  Options  Identified 

For  today's  proposed  rule,  EPA 
considered  whether  or  not  to  establish 
BCT  effluent  limitation  guidelines  for 
Subcategorj'  A  plants  that  would  attain 
incremental  levels  of  effluent  reduction 
beyond  BPT  for  TSS  and  BOD.  The 
primary  technology  option  identified  to 
attain  further  TSS  and  BOD  reduction  is 
the  addition  of  multi-media  filtration  to 
existing  BPT  systems. 

EPA  applied  the  BCT  cost  test  to  use 
of  multi-media  filtration  technology  as  a 
means  to  reduce  BOD  and  TSS  loadings. 
The  plants  in  Subcategory  A  were  split 
into  two  flow  categories;  high  flow 
(greater  than  0.5  million  gallons/day 
[MGD]  discharge)  (one  plant  only),  and 
low  flow  (less  than  0.5  MGD).  because 
the  unit  cost  of  treatment  would  be 
lower  at  the  high-flow  plant  due  to 
economies  of  scale.  For  each  of  these 
two  fiow  categories,  the  Agency 
evaluated  the  costs  of  48%  BOD  and  53% 
TSS  removal  levels,  levels  that  have 
been  demonstrated  in  the  industry.  The 
cost  per  pound  of  the  high  flow  case  was 
$0.44/ lb  of  BOD  and  TSS  combined, 
while  the  cost  per  pound  removed  of  the 
low  flow  case  was  $1.96/lb  of  BOD  and 
TSS  combined.  Both  of  these  options 
exceed  the  $0.27/lb  POTW  cost  test 
value.  Because  these  costs  exceed  the 
POTW  benchmark,  the  first  part  of  the 
cost  test  fails;  therefore,  the  second  part 
of  the  test  was  unnecessary.  It  was 
therefore  determined  that  multi-media 
filtration  does  not  pass  the  cost  test  for 
BCT  regulations  development.  In  light  of 
the  above,  BCT  Hmitations  for 
Subcategory  A  are  proposed  to  be  set 
equal  to  BPT  limitations. 

EPA  considered  but  rejected  the 
following  other  candidate  BCT 
technologies:  Carbon  adsorption, 
incineration,  evaporation,  membrane 
filtration,  additional  biological  oxidation 
(above  the  level  required  to  meet  BPT). 
and  the  use  of  settling  ponds.  Multi- 
media filtration  of  the  wastewater  is 
required  prior  to  carbon  adsorption  and 
membrane  filtration  and  therefore  the 
cost  of  multi-media  filtration  plus 
carbon  adsorption  or  membrane 
filtration  would  be  more  than  the  cost  of 
filtration  alone.  In  addition,  while  these 
two  technologies  can  be  effective  in 
removing  specific  compounds  from 
wastewater,  they  may  not  be 
particularly  effective  in  removing  those 
materials  exerting  biological  oxygen 
demand.  Incineration  and  evaporation 
were  projected  to  have  much  higher 
costs  than  multi-media  filtration  due  to 
the  need  to  purchase  fuel  and  therefore 


were  both  excluded  from  further 
consideration.  Biological  oxidation  and 
clarification  were  used  as  the  basis  for 
BPT,  and  there  are  no  data  to 
demonstrate  that  higher  effluent  quality 
could  be  achieved  for  PAI 
manufacturing  wastewaters  by 
increasing  biological  residence  time, 
increasing  mixed  liquor  suspended 
solids,  or  through  the  addition  of  settling 
ponds,  and  so  these  options  were 
rejected.  Finally,  the  Agency  looked  at 
the  use  of  polymers  and  coagulants  to 
enhance  clarification.  While  some 
facilities  use  these  chemical  agents  on 
specific  pesticide-containing 
wastewaters  to  enhance  the  treatment 
system  performance,  there  was  no  data 
available  to  demonstrate  additional 
removals  of  the  conventional  pollutants. 
Therefore,  this  option  was  rejected  for 
lack  of  data. 

For  Subcategory  B,  the  Agency  is 
reserving  BCT  because  BPT  limitations 
already  require  zero  discharge  of 
process  wastewater  pollutants.  This  is 
the  most  stringent  limitation  possible; 
there  is  no  need  for  BCT  regulations 
reflecting  more  stringent  control 
technologies. 

XI.  Best  Available  Technology 
Economically  Achievable 

A.  Need  for  BAT  Regulation 

The  pesticide  chemicals  industry 
manufactures  large  volumes  of  PAIs, 
and  the  use  of  contact  process  water,  as 
well  as  the  collection  of  spills,  leaks, 
and  rainwater  results  in  significant 
discharges  of  organic  PAIs  and  priority 
pollutants  from  this  industry.  The  EPA 
estimates  that  approximately  200,000 
pounds  of  PAI's  and  17.000  pounds  of 
priority  pollutants  per  year  are 
discharged  directly  to  surface  waters  by 
Subcategory  A  plants  after  achieving 
BPT.  In  addition,  it  is  estimated  that  5.8 
million  pounds  per  year  of  volatile 
organic  priority  pollutants  are  present  in 
PAI  wastewaters  with  considerable 
potential  for  volatilization  to  the 
atmosphere.  BPT  for  Subcategory  B 
requires  no  discharge  of  process 
wastewater  pollutants. 

BPT  limitations  set  in  1978  for 
Subcategory  A  control  the  discharge  of: 

(1)  Total  PAIs  for  49  organic  PAIs  and 

(2)  COD.  BOD.  TSS,  and  pH  when  their 
presence  in  wastewaters  results  from 
the  manufacture  of  any  PAIs  (except  the 
25  specifically  exempted).  Due  to  the 
large  number  of  PAIs  currently  being 
discharged  with  only  minimal  treatment, 
and  the  lack  of  limitations  on  priority 
pollutants,  EPA  has  concluded  that  BAT 
effluent  limitations  for  PAIs  and  priority 
pollutants  are  necessary.  The  Agency  is 
proposing  that  122  individual  PAIs  be 


regulated  under  BAT  in  the  organic 
pesticide  manufacturing  subcategory 
The  Agency  is  also  proposing  that  28 
priority  pollutants  be  regulated  under 
BAT  for  the  organic  pesticide 
manufacturing  subcategory. 

The  discharge  limits  specified  under 
today's  proposed  BAT  effluent 
limitations  guidelines  differ  from  BPF 
limits  promulgated  in  1978  for  the 
organic  pesticide  chemicals 
manufacturing  subcategory  As 
mentioned  earlier,  the  existing  BPT 
regulation  limits  total  pesticides,  thai  is. 
the  total  mass  of  all  49  PAIs  in 
wastewaters  resulting  from  the 
manufacture  of  the  49  organic  PAIs,  the 
proposed  BAT  effluent  limitations  will 
regulate  122  individual  PAIs,  including 
107  P.AIs  That  were  left  unregulated  by 
the  1978  DPT  effiuent  limitations.  Fifteen 
of  the  122  are  part  of  the  49  already 
regulated  as  total  pesticides 

EPA  is  proposing  to  reserve  BAT  for 
Subcategory  B  because  the  BPT 
regulations  already  require  no  discharge 
of  process  wastewater  pollutants. 

B.  BAT  Technology  Options  and 
Selection 

The  factors  considered  in  establishing 
the  best  available  technology 
economically  achievable  (BAT)  level  of 
control  include:  The  age  of  process 
equipment  and  facilities,  the  processes 
employed,  process  changes,  the 
engineering  aspects  of  applying  various 
types  of  control  techniques,  the  costs  of 
applying  the  control  technology,  non- 
water  quality  environmental  impacts 
such  as  energy  requirements,  air 
pollution  and  solid  waste  generation, 
and  such  other  factors  as  the 
Administrator  deems  appropriate 
(section  304(b)(2)(B)  of  the  Act).  In 
general,  the  BAT  technology  level 
represents  the  best  existing 
economically  achievable  performance 
among  plants  with  shared 
characteristics.  Where  existing 
wastewater  treatment  performance  is 
uniformly  inadequate,  BAT  technology 
may  be  transferred  from  a  different 
subcategory  or  industrial  category.  BAT 
may  also  include  process  changes  or 
internal  plant  controls  which  are  not 
common  industry  practice. 

The  BAT  limits  established  must  be 
economically  achievable.  In  making  this 
determination,  the  Agency  takes  into 
consideration  factors  such  as  plant 
closures,  product  line  closures,  and  total 
cost  effectiveness  (dollar  per  pound- 
equivalent  removal).  Although  costs  are 
considered  in  this  manner,  the  primary 
determinant  of  BAT  is  the  effluent 
reduction  capability  of  the  control 
technology. 
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The  Agency  is  today  proposing  BAT 
effluent  limitations  under  subcategory  A 
for  91  PAIs  and  classes  of  PAIs  (a  total 
of  122  individual  PAIs).  and  for  28 
pnonty  pollutants.  Included  under  the 
organic  pesticides  manufacturing 
subcategory  are  the  organo-tin  active 
ingredients.  Under  subcategory  B,  the 
Agency  is  proposing  to  reserve 
establishing  BAT  effluent  limitations. 

EPA  identified  two  regulatory  options 
for  consideration  to  reduce  the 
discharge  of  priority  pollutants  and  PAIs 
by  organic  pesticide  manufacturers. 
Those  proposed  BAT  limitations  for 
PAIs  are  presented  in  appendix  A  of  the 
regulation;  the  proposed  BAT  limitations 
for  priority  pollutants  are  presented  in 
appendix  B  of  the  regulation.  For  a  more 
detailed  discussion  of  the  basis  for  the 
limitations  and  technologies  selected, 
see  section  10  of  the  Technical 
Development  Document. 

The  two  technology  options 
considered  for  Subcategory  A  BAT  are. 

1.  Option  1:  Treated  Discharge.  Under 
Option  1.  BAT  limitations  for  the 
subcategory  A  would  be  based  on  the 
use  of  hydrolysis,  activated  carbon, 
chemical  oxidation,  resm  adsorption. 
solvent  extraction,  and/or  incineration, 
to  control  the  discharge  of  P.AIs  in 
wastewater.  The  proposed  limitations 
are  to  be  based,  wherever  possible,  on 
actual  industry  monitoring  data  on  the 
performance  of  these  treatment 
technologies  as  applied  to  the  PAl  m 
question.  Where  actual  full  scale  data 
are  not  available,  the  proposed  BAT 
limitations  are  based  on  a  transfer  of 
treatment  system  performance  data 
from  similar  PAIs  and  BAT  treatment 
systems,  supported  by  data  from  ElPA  or 
industry  bench-scale  treatability  studies. 
In  some  cases.  BAT  limitations  would 
require  that  existing  PAI  treatment 
technologies  currently  in  place  at 
facilities  be  improved  by  enhanced 
operations,  such  as  hydrolysis  with 
increased  retention  time,  carbon 
adsorption  with  increased  retention 
time,  and  additional  P.-M  monitoring. 
Also,  a  zero  discharge  requirement  is 
proposed  under  Option  1  for  certain 
PAIs  where  zero  discharge  has  been 
demonstrated  to  be  achievable  through 
water  reuse  or  the  lack  of  water  use.  In 
addition,  Option  1  would  base  B.'^T 
effluent  limitations  for  priority 
pollutants  on  the  use  of  the  model 
control  technologies  identified  in  the 
OCPSF  effluent  guidelines  rulemaking. 

2.  Option  2:  Zero  Discharge.  Option  2 
would  require  the  organic  pesticide 
chemicals  manufacturing  subcategory  to 
achieve  zero  discharge  for  all  pesticide 
manufacturing  wastewater  pollutants, 
based  on  the  use  of  on-site  or  off-site 
incineration  and/or  recycle  and  reuse. 


EPA  is  proposing  Option  1  for  BAT 

effluent  limitations  guidelines  for 
Subcategory  A  plants.  Option  1  wouid 
greatly  reduce  pollutants  discharsf-d 
into  the  environment  while  avoiding 
cross-media  transfer  of  pollutants  and 
incorporating  recycle/reuse  terhniilogies 
where  possible.  The  pollutants  that  are 
not  recycled  or  reused  under  Ihis  option 
would  be  destroyed  by  the  BAT 
treatment  technologies.  This  nptmn 
would  have  minimal  economic  impacts 
(see  section  XVI  of  today  s  notice).  The 
.•\Bf  ncy  proposes  to  re)ect  Option  2 
because  of  the  cross-media  implications 
of  the  transfer  of  pollutants  as  well  as 
the  severe  economic  impacts  that  would 
result  from  implementing  this  option 
I  see  section  XVi  of  today's  notice). 

C.  Calculation  of  BAT 

1.  Subcatpgory  A  Plants.  The  BAT 
effluent  limitations  that  EPA  is 
proposing  today  for  Sut)category  A  are 
based,  whenever  possible,  on  treatment 
system  performance  data  submitted  by 
pesticide  chemicals  manufacturing 
facilities  with  BAT  model  treatment 
technologies  in  place.  At  each  stage  of 
BAT  limitations  development,  the 
Agency  attempted  to  obtain  data  from 
pesticide  chemicals  manufacturing 
plants  with  treatment  systems 
representing  BAT  performance  to 
provide  as  complete  coverage  as 
possible  for  the  PAIs  and  priority 
pollutants  discharged  by  the  pesticide 
chemicals  manufacturing  industry.  Data 
sources  used  by  the  Agency  as  bases  for 
B.-XT  limitations  are  discussed  in  detail 
m  section  3  of  the  Technicil 
Development  Document  for  today's 
proposed  rule. 

Data  sources  include  both  in-plant 
and  end-of-pipe  sampling  locations. 
Some  plants  provided  only  end-of-pipe 
data.  Many  other  plants  manufacture 
other  products  besides  PAIs.  In  most 
cases,  these  plants  treat  to  remove  PAIs 
and  then  combine  the  wastewaters  for 
treatment  to  rem.ove  other  pollutants. 
Where  in-plant  data  demonstrated  that 
very  low  concentrations  of  PAIs  were 
achieved  prior  to  combining  treated 
pesticide  process  wastewaters  with 
other  process  wastewaters,  dilution  of 
the  pesticide  process  wastewater  with 
other  wastewaters  would  make  it 
impossible  for  the  discharger  to 
demonstrate  compliance  at  end-of-pipe. 
In  these  cases,  EPA  is  proposing  to 
require  in-plant  monitoring  and 
limitations  (i.e.,  at  a  point  after 
treatment  to  remove  P.AIs  but  prior  to 
combining  with  other  wastewaters).  The 
proposed  regulation  specifies  the  PAIs 
for  which  in-plant  monitoring  and 
limitations  are  required.  Because  the 
priority  pollutant  limitations  are 


transferred  from  the  OCPSF  limitations, 
which  apply  at  end-of-pipe.  the  priority 
pollutant  monitoring  and  limitations  for 
pesticide  chemicals  manufacturing  are 
applicable  to  end-of-pipe  discharge  only. 

The  BAT  database  for  organic  PAIs 
and  calculation  of  effluent  limitations 
from  this  database  are  presented  in 
section  7  of  the  Technical  Development 
Document  for  today's  proposed  rule. 

Effluent  hmitations  for  priority 
pollutants  are  being  transferred  from  the 
OCPSF  category  to  the  pesticide 
chemicals  manufacturing  industry: 
therefore,  the  BAT  database  for  priority 
pollutants  and  calculation  of  effluent 
limitations  from  that  database  are 
presented  in  the  OCPSF  development 
document  ("Development  Document  for 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Organic  Chemicals. 
Plastics  and  Synthetic  Fibers  Point 
Source  Category".  EPA  440/1-87/009). 
available  in  the  public  docket  for  this 
rulemaking  (see  also  the  OCPSF  final 
rule.  52  FR  42523,  November  5. 1987). 
The  basis  of  BAT  limitations,  for  (1) 
organic  PAIs  and  (2)  priority  pollutants, 
is  discussed  in  more  detail  below.  The 
BAT  effluent  limitations  guidelines 
being  proposed  are  presented  in  Tables 
2,  4  and  5  of  today's  proposed 
rulemaking.  BAT  limits  for  organic  PAIs 
are  mass  limits  expressed  in  terms  of 
production,  i.e..  maximum  PAI  dischai^ 
pounds  are  determined  by  how  many 
pounds  per  day  of  the  PAI  are  produced. 
BAT  limits  for  priority  pollutants  are 
concentration  based,  i.e.,  all  units  in 
appendix  B  are  expressed  in  micrograms 
per  lifer. 

EPA  is  soliciting  comments  on  the 
approach  explained  herein  for  setting 
priority  pollutant  limitations  only  with 
respect  to  its  appropriateness  for  the 
pesticides  manufacturers  rulemaking. 
The  comment  period  on  any  of  the 
issues  discussed  is  not  being  reopened 
with  respect  to  the  OCPSF  rulemaking. 

a.  Organic  Pesticide  Active 
Ingredients.  The  Agency  based  BAT 
limitations  and  costs  for  organic  PAIs  on 
the  performance  of  hydrolysis,  activated 
carbon,  chemical  oxidation,  resin 
adsorption,  and/or  incineration 
treatment  systems.  Limitations  were 
based  on;  (1)  Where  available,  actual 
concentrations  of  PAIs  in  wastewaters 
treated  by  full-scale  BAT  treatment 
systems;  or  (2)  the  transfer  of  limitations 
and  estimated  performance  data  for 
structurally  similar  PAIs.  Limitations 
were  transferred  in  only  a  few  cases.  In 
most  cases,  actual  full-scale  data  were 
available.  Production-based  mass 
limitations  were  calculated  by  using  the 
concentration  data,  the  average  daily 
flow,  and  the  average  daily  production. 
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The  calculation  for  the  daily 
production-based  limitation  was 
performed  by:  (1)  Fitting  daily  PAI 
concentration  data  to  a  modified  delta- 
lognormal  distribution  '.  the  same 
statistical  procedure  that  was  used  in 
the  OCPSF  rulemaking;  (2)  estimating 
the  99th  percentile  of  the  distribution  of 
daily  PAI  concentrations  from  the  fitted 
distribution  of  daily  concentration 
measurements:  (3]  multiplying  the 
estimated  99th  percentile  of  the 
distribution  of  concentrations  by  daily 
average  flow;  and  (4)  dividing  the  result 
by  daily  average  production  to  give  the 
daily  production-based  mass  limitation. 
The  monthly  average  production-based 
mass  limitation  was  calculated  similarly 
except  the  95th  percentile  of  the 
distribution  of  monthly  averages  is  used 
instead  of  the  99th  percentile  of  daily 
concentration  measurements. 

The  delta-lognormal  distribution 
models  the  data  as  a  mixture  of  non- 
detects  and  measured  values.  This 
distribution  was  selected  because  the 
data  for  most  PAIs  consisted  of  a 
mixture  of  measured  values  and  non- 
detects.  The  delta-lognormal  distribution 
assumes  that  all  non-detects  have  a 
value  equal  to  a  single  detection  limit 
and  the  detected  values  follow  a 
lognormal  distribution.  In  plant-PAI  data 
sets  where  all  values  are  measured  (i.e.. 
non-detects  are  not  present)  the  delta- 
lognormal  models  the  data  as  the  usual 
lognormal  distribution.  In  most  cases, 
plants  provided  a  single  detection  limit 
for  non-detects  for  each  PAI  which  was 
consistent  with  the  delta-lognormal 
nodel.  However,  data  for  seven  plant- 
P.A.I  combinations  (for  six  plants) 
included  more  than  one  detection  limit. 
In  these  cases,  EPA  selected  the  most 
commonly  reported  plant-PAI  detection 
limit  for  the  analysis.  As  discussed  in 
the  Technical  Development  Document. 
EP.A  also  calculated  limitations  by 
assigning  the  other  reported  detection 
limits  to  the  non-detect  values  and 
found  that  they  resulted  in  limitations 
that  were  not  substantially  different. 

The  variability  factors  were 
calculated  by  fitting  the  concentration 
data  to  the  delta-lognormal  distribution. 
The  daily  variability  factor  is  a 
statistical  entity  defined  as  the  ratio  of 
the  estimated  99th  percentile  of  the 
distribution  of  daily  values  divided  by 
the  expected  value,  or  mean,  of  the 
distribution.  Similarly,  the  monthly 
variability  factor  is  defined  as  the 
estimated  95th  percentile  of  the 
distribution  of  four-day  averages 


'  A  descnption  of  the  delta-lognormal  distribution 
j8  available  in  the  Technical  Development 
Document. 


divided  by  the  expected  value  of  the 
monthly  average. 

For  20  PAIs  without  actual 
performance  data  from  a  BAT  treatment 
system,  limitations  were  transferred 
from  those  derived  for  PAIs  having 
similar  chemical  structures  and  BAT 
treatment  performance.  The  limitations 
were  generated  by:  (1)  Setting 
achievable  concentrations  for  each 
chemical  structural  group  and  BAT 
technology  performance  as  described 
above;  (2)  applying  variability  factors 
for  each  structural  group  and  for  the 
associated  BAT  treatment  technology  as 
described  above;  and  (3)  determining 
the  production-based  mass  limitations 
for  each  plant-PAI  combination  by 
multiplying  the  long-term  average  flow 
by  the  concentration-based  limitation 
value  and  dividing  this  quantity  by  the 
average  daily  production.  EPA  solicits 
comment  on  alternative  methods  for  the 
calculation  of  limitations  where  actual 
performance  data  are  not  available. 

b.  Priority  Pollutants.  EPA  is 
proposing  effluent  limitations  and 
pretreatment  standards  for  28  priority 
pollutants.  For  23  of  these  28  priority 
pollutants.  EPA  is  relying  on  the  OCPSF 
database  to  set  limits  that  are  identical 
to  the  limits  set  for  these  pollutants  in 
the  OCPSF  guidelines.  For  four  other 
priority  pollutants  which  were  not 
regulated  under  OCPSF  and  for  which 
there  are  no  treatment  performance 
data.  EPA  is  using  limitations  set  in  the 
OCPSF  guidelines  for  other  priority 
pollutants  that  are  deemed  to  have 
similar  "strippabilities."  This  is  the 
same  procedure  used  in  the  OCPSF 
rulemaking  for  developing  limitations 
when  performance  data  was  lacking  for 
certain  priority  pollutants.  Limitations 
for  one  priority  pollutant,  cyanide,  were 
proposed  based  on  actual  long-term  full- 
scale  data  from  the  pesticide  industry. 

For  23  priority  pollutants,  the  Agency 
proposes  to  transfer  BAT  limitations 
from  the  OCPSF  category.  As  discussed 
in  section  VI  of  today's  proposed  rule.  55 
of  the  90  pesticide  chemicals 
manufacturing  facilities  also 
manufacture  compounds  regulated 
under  the  OCPSF  category.  Typically, 
wastewaters  from  pesticide  manufacture 
are  ultimately  commingled  with  OCPSF 
wastewaters  generated  at  the  site  and 
treated  in  the  same  end-of-pipe  (EOP) 
wastewater  treatment  systems.  Even 
though  pesticide  wastewaters  may  be 
pre-treated  to  remove  PAIs.  their 
priority  pollutants  are  removed  in  the 
same  EOP  treatment  system  that 
removes  priority  pollutants  from  OCPSF 
wastewaters. 

In  the  OCPSF  rulemaking.  EPA 
identified  treatment  technologies  that 


have  been  shown  to  be  effective  and  the 
best  available  for  removing  priority 
pollutants  from  commingled  OCPSF  and 
pesticide  manufacturing  wastewaters. 
EPA  has  determined  that  23  priority 
pollutants  regulated  in  the  OCPSF 
guidelines  also  may  be  found  m 
wastewaters  from  pesticides 
manufacturing.  EPA  therefore  proposes 
that  the  limitations  for  these  23 
pollutants  (22  volatile  and  semi-volatile 
organic  priority  pollutants  and  one 
metallic  priority  pollutant)  be  directly 
transferred  to  the  pesticide  chemicals 
manufacturing  category  as  BAT  effluent 
limitations  guidelines.  The  bases  for  the 
OCPSF  BAT  limitations  for  priority 
pollutants  are  discussed  below.  An 
additional  discussion  is  given  in  the 
OCPSF  Deveiopment  Document. 

c.  Volatile  and  Semi-Volatile  Organic 
Pollutants.  In  the  OCPSF  rulemaking, 
EPA  based  its  BAT  limitations  and  costs 
for  volatile  organic  priority  pollutants  on 
in-plant  steam  stripping  alone  for  plants 
without  end-of-pipe  biological 
treatment.  For  the  volatiles  limited  in 
the  end-of-pipe  biological  treatment 
subcategory,  the  combination  of  steam 
stripping  and  end-of-pipe  biological 
treatment  were  used  for  limitations  and 
costing.  The  data  used  to  derive  these 
limits  for  the  end-of-pipe  biological 
treatment  subcategory  were  taken  from 
plants  which  exhibited  good  volatile 
pollutant  reduction  across  the  entire 
wastewater  treatment  system.  To 
establish  limits  for  the  non-end-of-pipe 
biological  treatment  subcategory,  EPA 
used  steam  stripping  data  for  volatile 
organic  pollutants  collected  from  plants 
that  either  did  not  have  end-of-pipe 
biological  treatment  or  provided  data  on 
the  separate  performance  of  the  in-plant 
steam  stripping  treatment  technology. 

Steam  stripping  employs  super-heated 
steam  to  remove  volatile  pollutants  of 
var>'ing  solubility  in  wastewater. 
Specifically,  the  technology  involves 
passing  super-heated  steam  through  a 
preheated  wastewater  stream  column 
packed  with  heat  resistant  packing 
materials  or  metal  trays  in  counter- 
current  fashion.  Stripping  of  the  organic 
volatiles  constituents  of  the  wastewater 
stream  occurs  because  the  organic 
volatiles  tend  to  vaporize  into  the  steam 
until  their  concentrations  in  the  vapor 
and  liquid  phases  (within  the  stripper) 
are  in  equilibrium. 

Steam  strippers  are  designed  to 
remove  individual  volatile  pollutants 
based  on  a  ratio  (Henry's  Law  Constant) 
of  their  aqueous  solubility  (tendency  to 
stay  in  solution)  to  vapor  pressure 
(tendency  to  volatilize).  The  column 
height,  amount  of  packing  or  number  of 
trays,  the  operating  steam  pressure  and 
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temperature  of  the  heated  feed 
(wastewater)  are  varied  according  to  the 
strippability  (using  Henry's  Law 
Constant)  of  the  volatile  pollutants  to  be 
stripped.  Volatiles  with  lower  Henry's 
Law  Constants  require  greater  column 
height,  more  trays  or  packing  material. 
greater  steam  pressure  and  temperature. 
more  frequent  cleaning  and  generally 
more  careful  operation  than  do  volatiles 
wiih  higher  strippability.  (See  the  final 
OCPSF  rule,  52  FR  42540,  for  a  further 
description  of  steam  stripping 
technology). 

The  final  OCPSF  data  consisted  of 
performance  results  from  7  steam 
strippers  at  5  plants  for  15  volatile 
organic  pollutants.  The  data  were  edited 
to  ensure  only  data  representing  BAT- 
level  design  and  operation  were  used  to 
develop  limitations. 

The  Agency  also  identified  two  other 
treatment  technologies  as  the 
technology  basis  for  the  removal  of 
certain  semi-volatile  organic  pollutants 
under  the  OCPSF  regulations.  These  two 
technologies  are  activated  carbon 
adsorption  and  in-plant  biological 
treatment.  EPA  also  relied  on  the  ability 
of  end-of-pipe  biological  treatment  to 
achieve  some  additional  pollutant 
removal  beyond  carbon  adsorption  and 
in-plant  biological  treatment.  See  52  FR 
42543-44  for  a  discussion  of  these 
technologies  and  a  description  of  the 
data  that  EPA  relied  on  for  setting  the 
OCPSF  limitations  on  these  semi- 
volatile  organic  pollutants.  Two  of  the 
pollutants — phenol  and  2,4- 
dimethylphenol — are  among  the  22 
OCPSF  organic  priority  pollutants  that 
also  occur  in  pesticides  manufacturers 
wastewaters  and  for  which  EPA  is 
proposing  today  to  set  limitations  that 
are  transferred  from  the  OCPSF  rule. 

For  some  of  the  OCPSF  \  olatile  and 
semi-volatile  pollutants  (including  some 
of  the  ones  for  which  limitations  are 
also  being  proposed  in  today's  notice  for 
pesticides  manufacturers),  the  available 
effluent  data  consisted  of  measurements 
so  low  that  very  few  exceeded  the 
analytical  threshold  level  (10  ppb,  the 
minimum  level  for  most  pollutants — see 
section  X,  comment  7  of  the  OCPSF  final 
rule,  52  FR  42562,  November  5, 1987). 
Since  variability  factors  could  not  be 
calculated  directly  for  these  pollutants, 
in  the  OCPSF  rule",  EPA  transferred 
variability  factors  from  related 
pollutants  (see  52  FR  42541).  EPA 
determined  that  the  data  from  these 
plants  provided  an  adequate  basis  to  set 
limitations  for  the  OCPSF  industry. 

EPA  finds  that  it  is  appropriate  to 
transfer  the  limitations  established  for 
volatile  and  semi-volatile  organic 
pollutants  in  the  OCPSF  industry  to  this 
rulemaking  to  set  limitations  on  the 


same  pollutants  in  the  wasteslreams  of 
pesticides  manufacturers.  The 
technologies  identified  (steam  stripping 
technology,  m-plant  biological 
treatment,  and  activated  carbon 
adsorption,  combined  in  some  cases 
with  end-of-pipe  biological  treatment) 
are  available  at  pesticides 
manufacturing  plants  (these 
technologies  are  all  already  in  use  at 
certain  pesticides  manufacturing  plants 
or  combined  OCPSF/pesticides 
manufactunng  plants).  In  addition,  these 
technologies  will  be  capable  of 
removing  from  pesticides  manufacturers 
wastewaters  the  amounts  of  volatile  and 
semi-volatile  pollutants  necessary  to 
meet  the  transferred  limitations. 
Specifically,  EPA  finds  that  applying 
these  technologies  to  pesticides 
manufacturers  wastewaters  will  result 
in  treatability  levels  for  volatile  and 
semi-volatile  organic  pollutants  that  are 
similar  to  the  treatability  levels  of  these 
same  pollutants  in  OCPSF  wastewaters. 
EPA  stated  in  the  OCPSF  rule  that 
although  the  degree  to  which  a 
compound  is  stripped  can  depend  to 
some  extent  upon  the  wastewater 
matrix,  the  basis  for  the  design  and 
operation  of  steam  strippers  is  such  that 
matrix  differences  were  taken  into 
account  for  the  compounds  the  Agency 
evaluated.  A  sort  of  the  strippability 
data  confirmed  that  process  wastewater 
matrices  in  the  OCPSF  industry 
generally  do  not  preclude  compliance 
with  the  concentration  levels 
established  in  the  OCPSF  rulemaking  (52 
FR  4254CM1).  The  wastewater  matrices 
in  the  pesticides  manufacturers  industry 
are  generally  similar  to  those  in  the 
OCPSF  industry,  and  so  they  generally 
would  not  preclude  compliance  with  the 
concentration  levels  being  proposed  for 
volatile  pollutants. 

d.  Lead.  The  OCPSF  rule  set  a 
concentration-based  limitation  on  lead, 
to  be  applied  only  to  the  flows 
discharged  from  metals-bearing  process 
wastewaters  (see  52  FR  42542). 
Compliance  could  be  monitored  in-plant 
or.  after  accounting  for  dilution  by 
nonmetal-bearing  process  wastewater 
and  non-process  wastewaters,  at  the 
outfall.  The  OCPSF  rule  stated  that  the 
permit  writer  may  on  a  case-by-case 
basis  provide  additional  discharge 
allowances  for  metals  in  non-OCPSF 
process  or  other  wastewaters  where 
they  are  present  at  significant  levels. 
When  BAT  limits  have  not  been 
established,  these  allowances  must  be 
based  upon  the  permit  writer's  best 
professional  judgment  of  BAT. 

The  concentration  limits  were  based 
on  the  use  of  hydroxide  precipitation 
technology,  which  is  the  standard 


metals  technology  that  forms  the  basis 
for  virtually  all  of  EPA's  BAT  metals 
limitations  for  metal-bearing 
wastewaters.  Because  very  little  OCPSF 
data  on  the  effectiveness  of  hydroxide 
precipitation  technology  were  available. 
EPA  decided  to  transfer  data  for  this 
technology  from  the  Metal  Finishing 
Industry. 

EPA  fmds  that  it  is  appropriate  to 
transfer  the  limitations  established  for 
lead  in  the  OCPSF  industry  to  this 
rulemaking  to  set  limitations  on  lead  in 
the  wastestreams  of  pesticides 
manufacturers.  The  technology 
identified,  hydroxide  precipitation,  is 
available  at  pesticides  manufacturing 
plants.  In  addition,  this  technology  will 
be  capable  of  removing  from  pesticides 
manufacturers  wastewaters  the  amounts 
of  lead  necessary  to  meet  the 
transferred  limitations.  Specifically.  EPA 
Tmds  that  applying  this  technology  to 
pesticides  manufacturers  wastewaters 
will  result  in  a  treatability  level  for  lead 
that  is  similar  to  the  treatability  level  of 
lead  in  OCPSF  wastewaters.  The 
concentrations  of  lead  in  pesticides 
manufacturers  wastewaters  are 
generally  in  the  range  found  at  OCPSF 
plants.  As  discussed  in  the  OCPSF  rule, 
this  transfer  of  technology  and 
limitations  from  the  Metal  Finishing 
Industry  Category  to  the  OCPSF  rule, 
and  now  to  the  pesticides  manufacturers 
rule,  is  further  supported  by  the 
principle  of  precipitation.  Given 
sufTicient  retention  time  and  the  proper 
pH  (which  i^  achieved  by  the  addition  of 
hydroxide,  frequently  in  the  form  of 
lime),  and  barring  the  binding  up  of 
metals  in  strong  organic  complexes 
(which  are  not  present  in  pesticides 
manufacturers  wastewaters),  a  metal 
exceeding  its  solubility  level  in  water 
can  be  removed  to  a  particular  level — 
that  is.  the  effluent  can  be  treated  to  a 
level  approaching  its  solubility  level  for 
each  constituent  metal.  This  is  a 
physical/chemical  phenomenon  that  is 
relatively  independent  of  the  type  of 
wastewater  (barring  the  presence  of 
strong  complexing  agents)  (see 
discussion  at  52  FR  42543). 

e.  Reliance  On  End-Of-Pipe  Biological 
Treatment.  As  explained  above,  today's 
proposal  does  not  derive  limits 
independently  for  23  priority  pollutants 
but  expressly  relies  on  the  OCPSF 
rulemaking  and  accompanying  record 
for  setting  these  limits.  In  the  litigation 
over  the  OCPSF  rule,  an  issue  arose 
over  EPA's  methodology  for  setting 
these  priority  pollutant  limits. 
Specifically,  the  issue  concerned  EPA  s 
decision  to  establish  one  set  of  priority 
pollutant  limits  for  direct  discharger 
plants  that  do  not  use  end-of-pipe 
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biological  treatment  and  a  different  set 
of  limits  for  those  direct  dischargers  that 
do. 

Some,  but  not  all,  OCPSF  plants  use 
end-of-pipe  biological  treatment  to  meet 
their  limitations  on  conventional 
pollutants.  These  plants  rely  on  other 
technologies  to  reduce  their  priority 
(toxic)  pollutants:  however,  the 
biological  treatment  has  the  incidental 
effect  of  removing  some  further  amount 
of  the  priority  pollutants.  The  OCPSF 
rule,  therefore,  accounts  for  this  further 
removal  of  toxics  by  the  end-of-pipe 
biotreatment  systems  by  establishing 
one  set  of  priority  pollutant  limitations 
for  those  facilities  that  do  not  use  end- 
of-pipe  biotreatment  (the  OCPSF 
"Subcategory  J'  limitations)  and  a 
different,  generally  more  stringent  set  of 
limitations  for  those  plants  that  do  (the 
OCPSF  "Subcategory  I'  limitations). 

In  the  OCPSF  Utigation,  NRDC 
claimed  that  EPA  had  not  sufficiently 
aired  this  methodology  for  comment. 
Also,  on  the  merts,  NTIDC  claimed  that 
EPA's  approach  is  improper  because  it 
allows  facilities  to  meet  fewer  and  less 
stringent  limits  on  the  priority  pollutants 
by  choosing  not  to  use  end-of-pipe 
biological  treatment  to  treat  their 
conventionals.  The  court  remanded  this 
issue  to  EPA  for  further  notice-and- 
comment  proceedings,  and  the  Agency 
is  in  the  midst  of  a  new  rulemaking  to 
resolve  this  issue  for  the  OCPSF  rule. 

On  remand,  EPA  reconsidered  this 
methodology  and  issued  a  re-proposal  in 
December,  1991  that  adopts  the  same 
approach  that  was  originally 
promulgated  (56  FR  63897).  The  re- 
proposal  discusses  XRDC's  claims  and 
explains  in  detail  why  EPA  still  believes 
the  original  approach  is  appropriate.  To 
summarize  that  discussion,  the  Agency 
recognized  that  certain  OCPSF  facilities, 
such  as  chlorosolvent  plants,  have 
BODS  levels  that  are  too  low  to  allow 
for  effective  biological  wastewater 
treatment  and  do  not  require  end-of-pipe 
biological  treatment  to  meet  their  BPT 
limitations.  A  biological  system  cannot 
operate  effectively  without  a  sufficient 
mass  of  organic  biodegradable  material 
to  sustain  the  microorganisms  that 
consume  the  biodegradable  waste.  EPA 
concluded  that  these  plants  should  not 
have  their  BAT  effluent  limitations 
based  on  the  performance  of  in-plant 
controls  and  end-of-pipe  biological 
treatment.  Therefore,  the  OCPSF 
subpart  J  effluent  limitations  were  based 
solely  on  the  performance  of  in-plant 
controls  such  as  steam  stripping. 

NRDC  urged  the  EPA  to  establish  a 
raw  waste  "floor"  level  below  which 
biological  end-of-pipe  treatment  is  not 
appropriate  or  to  limit  the  applicability 
of  subpart  J  to  those  categories  of 


OCPSF  production  that  tend  to  have  low 
raw  waste  levels.  This  suggestion 
appeared  logical  in  theory  but  EPA 
concluded  that  it  was  not  feasible  in 
practice.  The  Agency  explained  that, 
due  to  the  wide  variety  and  complexity 
of  raw  materials  and  processes  used 
and  of  products  manufactured  in  the 
OCPSF  industry,  it  would  be  nearly 
impossible  to  analyze  each  plant's 
wastestream  to  determine  a  technically 
defensible  BODS  floor,  or  series  of  floors 
for  different  plants  with  different 
operating  and  wastewater 
characteristics,  especially  when  the 
literature  does  not  provide  a  theoretical 
basis  for  a  BODS  cutoff. 

EPA  also  determined  that  the  BODS 
floor  suggested  by  NRDC  was  not 
necessary.  Common  sense  and  economic 
considerations  dictate  that  OCPSF 
plants  will  not  opt  to  forego  end-of-pipe 
biological  treatment  in  order  to  qualify 
for  the  subpart  J  BAT  limitations. 
Moreover,  the  Agency  found  that 
subpart  J  will  not  result  in  significantly 
greater  environmental  loadings  than 
subpart  I. 

In  addition.  EPA  found  that  NRDC's 
suggestions  could  result  in  undesirable 
treatment  decisions.  The  Agency's 
OCPSF  regulatory  scheme  gives  the 
regulated  community  some  degree  of 
management  discretion  in  selecting 
appropriate  combinations  of  source 
controls  or  pollution  prevention 
techniques  as  well  as  appropriate  in- 
plant  or  end-of-pipe  wastewater 
management  and  treatment  techniques. 
The  Agency  ia  concerned  that  the 
attempt  to  establish  a  BODS  floor  would 
result  in  plants  making  undesirable 
treatment  decisions  that  the  Agency  did 
not  intend:  for  example,  a  plant  that  has 
already  installed  or  is  considering 
installing  in-plant  product  and  by- 
product recovery  may  feel  compelled  to 
reduce  the  effectiveness  of  in-plant 
control  to  ensure  that  sufficient  organic 
matter  is  available  to  be  able  to  operate 
an  end-of-pipe  biological  treatment 
system,  or  tc  operate  such  a  system  in  a 
cost-effective  fashion. 

Today's  proposed  rule,  by  using 
limitations  for  priority  pollutants  that 
are  directly  transferred  from  the  OCPSF 
rulemaking,  follows  the  OCPSF 
approach  of  setting  two  sets  of  limits, 
one  for  plants  that  use  end-of-pipe 
biological  treatment  and  one  for  plants 
that  do  not.  As  with  the  OCPSF 
industry,  some  pesticides  manufacturers 
fall  into  each  category.  EPA  is  proposing 
this  approach  in  order  to  be  consistent 
with  what  was  promulgated  (and  now 
reproposed)  for  OCPSF.  Moreover, 
consistency  with  the  OCPSF  regulations 
is  necessary  in  some  cases  to  avoid 
having  two  different  sets  of  limits 


applicable  to  the  same  pollutant  being 
discharged  by  a  single  combined 
OCPSF/pesticides  plant.  EPA  expects 
that  any  change  it  may  adopt  in  this 
approach  when  the  December,  1991 
OCPSF  re-proposal  is  made  final  will 
also  be  reflected  in  the  final  pesticides 
manufacturing  rule. 

EPA  notes  that  there  are  two  priority 
pollutants  (2-chlorophenol  and  2.4- 
dichlorophenol)  for  which  limitations 
are  proposed  for  plants  that  use  end-of- 
pipe  biological  treatment  but  for  which 
limitations  are  not  proposed  for  plants 
that  do  not  use  end-of-pipc  biological 
treatment.  This  reflects  the  approach 
used  in  the  OCPSF  rulemaking.  In  the 
OCPSF  rule,  limitations  for  these  two 
priority  pollutants  were  not  proposed  for 
plants  without  end-of-pipe  biological 
treatment  because  of  a  lack  of 
treatabihty  data  and  because  a  transfer 
of  limitations  was  not  possible  (see  the 
OCPSF  Development  Document,  section 

7). 

In  today's  proposal,  even  for  those 
plants  that  use  end-of-pipe  biological 
treatment,  the  costs  of  that  treatment 
were  not  counted  as  part  of  the  costs  of 
meeting  BAT.  This  is  because  end-of- 
pipe  biological  treatment  is  already 
being  applied  by  these  plants  to  meet 
their  existing  BPT  limits. 

In  considering  NRDC's  suggestions, 
EPA  concluded  in  the  December.  1991 
OCPSF  re-proposal  that  the  OCPSF 
point  source  category  was  too  complex 
for  the  Agency  to  approach  perfect 
plant-specific  knowledge  of  the  industry. 
The  Agency  noted,  however,  that  in  a 
smaller,  less  complex  industry  it  might 
be  possible  to  assess  more  completely 
the  intricacies  of  each  plant's  or  each 
plant  category's  treatment  system.  The 
pesticides  manufacturing  industry  does 
contain  a  fewer  number  of  plants  than 
the  OCPSF  industry,  but  the  types  of 
products  and  processes  are  nevertheless 
varied  and  complex.  EPA  therefore  finds 
that,  as  with  the  OCPSF  rulemaking, 
plant-specific  knowledge  of  pesticides 
manufacturing  plants  is  similarly 
infeagible  and  it  is  thus  appropriate  to 
follow  the  OCPSF  rulemaking  approach 
in  today's  proposal.  The  Agency  solicits 
comments,  however,  on  whether  it  is 
appropriate  in  this  rulemaking  to  follow 
the  OCPSF  rulemaking  approach  on 
accounting  for  the  use  of  end-of-pipe 
biological  treatment. 

f.  Remanded  OCPSF  Priority  Pollutant 
Limitations.  The  OCPSF  rule  established 
subpart  J  direct  discharge  toxic  pollutant 
limitations  for  plants  that  were 
projected  to  comply  with  BPT 
limitations  without  the  use  of  end-of- 
pipe  biological  treatment  or  off-site 
disposal.  The  numeric  limitations  were 
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based  on  the  performance  of  in-plant 

wastewater  treatment  technology 
incl'jding  steam  stripping  to  remove 
volatile  priority  pollutants,  chemical 
precipitation  for  metals,  and  in-plant 
biological  treatment  for  removal  of 
selected  priority  pollutants  including 
phenol  and  2,4-dimelhylphenol.  Industry 
challenged  the  limitations  based  on  in- 
plant  biological  treatment  arguing,  in 
part,  that  the  plants  used  by  EPA  to 
derive  the  limitations  based  on  in-plant 
biological  treatment  had  more  treatment 
m  place  than  EPA's  model  treatment 
used  to  estimate  costs  of  compliance, 
and  that  EPA  therefore  significantly 
underestimated  the  costs  of  installing  in- 
plant  biological  treatment.  The  court 
remanded  this  issue  to  EPA. 
Specifically,  19  of  the  20  subpart  J 
pollutants  based  on  in-plant  biological 
treatm.enf  were  remanded;  this  group 
includes  three  of  the  priority  pollutants 
included  m  today's  proposal  for 
pesticides  m.anufacturers;  2.4- 
Dimethvlphenol.  Naphthalene,  and 
Fheno!.' 

In  the  December,  1991  notice,  EPA  re- 
proposed  the  same  numerical  limitations 
i\  had  originally  promulgated,  with 
revised  costs  of  compliance  (56  FR 
63902-0,5].  The  revised  compliance  costs 
are  based  on  revised  model  in-plant 
biological  treatment  systems  with 
increased  residence  tim.es  as  a  function 
of  reported  or  projected  raw  waste  toxic 
pollutant  concentrations.  EPA  expects 
'hat  any  change  it  may  adopt  in  this 
approach  and  in  the  actual  numeric 
limitations  when  the  December.  1991 
OCPSF  re-proposal  is  made  final  will 
also  be  reflected  in  the  final  pesticides 
manufacturing  rule. 

g.  Four  Brominated  Pollutants  and 
Cyanide.  Four  priority  pollutants 
(Bromomethane,  Tribromomethane. 
Bromodichlorm.ethane,  and 
Dibromochloromethane),  detected  at 
significant  concentrations  in  pesticide 
manufacturing  wastewaters,  were  not 
regulated  for  BAT  under  the  OCPSF 
category.  EPA  is  proposing  to  set  BAT 
effluent  limitations  for  these  four 
pollutants  by  transferring  OCPSF 
limitations  for  compounds  that  have 
similar  strippabiliiies  (see  discussion  in 
section  IV. A. 5  above). 

The  proposed  limitations  for  total 
cyanide  are  not  transferred  from  OCPSF 
but  instead  are  based  on  the  median 
values  of  the  effluent  data  from 
treatment  systems  incorporating 
chemical  oxidation  and  biological 
treatment  at  two  pesticide 
manufacturing  facilities  and  five  organic 
chemicals  manufacturing  facilities, 
along  with  effluent  data  from  one 


pesticides  manufacturing  facility  with 
biological  treatment  only. 

h.  Use  Of  Steam  Stripping  As  The 
Basis  For  Limitations.  In  the  OCPSF  rule 
and  in  today's  proposal,  EPA  has  based 
the  effiUent  limitations  for  volatile 
organic  pollutants  on  the  use  of  steam 
stripping  with  product  recovery  or 
destruction  rather  than  on  air  stripping, 
which  would  allow  air  emissions  of 
pollutants. 

In  the  absence  of  any  wastewater 
treatment,  pesticides  manufacturing 
plants  would  discharge  wastewaters 
containing  volatile  and  semi-volatile 
organic  pollutants  into  the  receiving 
waters  or  into  POTWs,  without  removal 
of  these  pollutants.  These  pollutants 
would  be  contained  initially  in  the 
receiving  waters  or  the  POTWs,  but  a 
significant  percentage  of  them  would 
ultimately  volatilize  from  the  receiving 
waters  or  POTWs  into  the  atmosphere. 
Because  many  (i)TerA  discharging 
pesticides  manufacturers  already  have 
wastewater  treatment  facilities,  most  of 
these  volatile  pollutants  are  not 
discharged  and  volatilized  downstream, 
but  rather  are  taken  out  of  the 
wastewater  prior  to  discharge  through 
biodegradation,  recovery,  accumulation 
in  sludge,  or  volatilization.  While  the 
volatilization  from  existing  wastewater 
treatment  systems  may  tend  to 
concentrate  residual  volatile  pollutants 
near  the  plant,  it  would  be  offset  by  the 
combined  effect  of  the  BPT  and  BAT 
regulations.  Efforts  to  comply  with  the 
proposed  BAT  regulations  are  expected 
to  enhance  the  performance  of  the 
existing  wastewater  treatment  facilities. 
It  appears  likely  that  they  will  generally 
cause  a  net  decrease  in  air  emissions.  In 
many  cases  they  will  result  in  the 
increased  use  of  technologies  such  as 
steam  stripping  that  will  lessen  air 
emissions.  At  worst,  they  will  fail  to 
address  an  existing  air  pollution 
problem. 

In  the  OCPSF  rule,  the  Agency 
discussed  at  length  whether  it  could 
require  the  use  of  steam  stripping  over 
air  stripping  in  order  to  prevent  air 
emissions.  After  considering  the  broad 
variety  of  technical,  policy,  and  legal 
issues  involved,  the  Agency  concluded 
that  the  issue  of  volatile  air  emissions 
from  OCPSF  facilities  is  best  addressed 
under  laws  that  specifically  direct  EPA 
to  control  air  emissions  (56  FR  42558- 
62).  The  primary  statutes  providing  such 
directions  are  the  Clean  Air  Act  (42 
U.S.C.  7401  et  seq.,  as  amended  by  the 
Clean  Air  Act  Amendments  of  1990,  Pub. 
L.  101-549,  Nov.  15, 1990)  and.  in  the 
case  of  facilities  managing  hazardous 
waste,  the  Resource  Conservation  and 


Recovery  Act  (RCRA)  (42  U.S.C.  6901  et 
seq.). 

The  Clean  Air  Act  was  significantly 
amended  in  1990.  Pursuant  to  these 
amendments,  EPA  plans  to  issue  certain 
guidelines  and  standards  addressing  air 
emissions  associated  with  industrial 
wastewaters  (specifically,  EPA  expects 
to  issue  a  Control  Techniques  Guideline 
for  Industrial  Wastewater  and  a 
National  Emissions  Standard  for 
Hazardous  Air  Pollutants,  as  described 
in  section  XVIII  below). 

Given  these  existing  or  developing 
controls  over  air  emissions  associated 
with  industrial  wastewaters,  it  may  not 
be  necessary  to  pursue  any  further  the 
subject  of  mandating  the  use  of  steam 
stripping  rather  than  air  stripping  under 
the  Clean  Water  Act.  On  the  other  hand, 
since  the  OCPSF  rule  was  promulgated 
in  1987,  the  Agency  has  placed 
additional  emphasis  on  pollution 
prevention.  In  light  of  this  new 
emphasis,  and  because  the  coverage  of 
the  upcoming  CAA  restrictions  on 
industrial  wastewater  emissions  is  not 
yet  clear,  the  Agency  solicits  comments 
on  whether  a  different  approach  can  or 
should  be  taken  for  pesticides 
manufacturers. 

2.  Subcateory  B  Plants — Under 
subcategory  B,  the  Agency  is  proposing 
to  reserve  establishing  BAT  effluent 
limitations.  The  BPT  effluent  limitations 
for  Subcategory  B  already  require  no 
discharge  of  process  wastewater 
pollutants.  This  is  the  most  stringent 
limitation  possible;  there  is  no  need  for 
BAT  regiJations  reflecting  more 
stringent  control  technologies. 

D.  Applicability  of  BAT  Limitations 

The  Agency  is  proposing  that  each 
discharger  in  Subcategory  A  be  subject 
to  the  effluent  limitations  for  the 
pollutants  regulated  in  that  subcategory. 
Once  a  pollutant  is  regulated,  the 
regulation  will  serve  as  the  basis  for 
limitations  in  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permits  issued  to  direct  dischargers  (see 
40  CFR  122.44(a)].  The  monitoring 
requirements  for  plants  in  Subcategory 
A  will  include  an  analysis  for  all  priority 
pollutants  regulated  and  only  for  those 
PAIs  used  or  manufactured  at  each 
plant. 

E.  BAT  Pollutant  Removals,  Costs,  and 
Economic  Impacts 

EPA  estimates  that  the  proposed  BAT 
regulation  will  result  in  the  incremental 
removal  (beyond  that  achieved  by  BPT) 
of  160,000  pounds  per  year  of  PAIs  and 
14,000  pounds  per  year  of  priority 
pollutants.  In  addition,  steam  strippers 
to  remove  volatile  pollutants  would 
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reduce  air  emissions  by  nearly  six 
million  pounds  per  year.  Much  of  the 
volatile  pollutants  are  currently  being 
emi"ed  to  the  air  from  sewers  and 
bioiosical  treatment  systems. 
Achievement  of  BAT  is  estimated  to 
require  capital  costs  of  $14.9  million  and 
annualized  costs  of  $14.7  million  (1986 
dollars).  There  are  no  plant  closures 
anticipated  as  a  result  of  the  BAT 
regulation.  Two  facilities  are  projected 
to  close  product  lines  as  a  result  of  the 
regulation,  with  job  losses  equivalent  to 
31  full-time  employees.  A  discussion  of 
the  economic  impact  analysis  of  BAT  is 
contained  in  section  XVI  of  today's 
notice. 

XII.  New  Source  Performance  Standards 

A.  Need  for  NSPS  Regulation 

New  Source  Performance  Standards 
(NSPS)  represent  the  most  stringent 
numerical  values  attainable  through  the 
application  of  the  best  available 
demonstrated  treatment  technologies  for 
nonconventional,  conventional,  and 
priority  pollutants.  The  reasonableness 
of  costs  to  implement  the  best  treatment 
technologies  for  new  plants  are 
considered. 

For  Subcategory  A,  the  Agency  has 
determined  that  limitations  that  are 
more  stringent  than  BAT  limitations 
required  for  existing  plants  can  be 
achieved  and  are  justified  in  some 
cases;  in  the  remaining  cases,  NSPS  is 
proposed  to  be  set  equal  to  BAT. 

The  Agency  is  proposing  to  reserve 
NSPS  for  Subcategory  B.  because  BPT 
already  requires  no  discharge  of  process 
wastewater  pollutants.  This  is  the  most 
stringent  limitation  possible:  there  is  no 
need  for  BAT  regulations  reflecting  more 
stringent  control  technologies.  In 
addition.  EPA  believes  it  is  unlikely  that 
there  will  be-any  new  manufacturers  of 
the  metallo-organic  pesticides  currently 
being  manufactured.  New  manufacturing 
plants,  to  the  extent  there  are  any, 
would  very  likely  produce  only  new 
pesticides  not  registered  in  1986.  Unlike 
organic  pesticide  chemicals,  where  new 
producers  of  currently  manufactured 
pesticides  are  possible,  we  believe  new 
producers  are  unlikely,  because  there 
have  been  no  new  plants  in  the  metallo- 
organic  pesticide  industry  for  more  than 
20  years  and  because  the  current  PAIs 
produced  are  the  same  as  those 
produced  over  the  past  20  years  (i.e., 
there  have  been  no  new  metallo-organic 
PAIs  in  20  years).  Therefore,  the  Agency 
does  not  believe  there  will  be  any  new 
sources,  and  there  is  no  need  for  NSPS. 


B.  NSPS  Technology  Options  and 
Selection 

The  Agency  considered  the  following 
two  options  to  regulate  NSPS  for 
conventional,  nonconventional  and 
priority  pollutants. 

1.  Option  1:  Treated  Discharge — 
Option  1  would  base  NSPS  limits  on  the 
bAt  limitations  for  organic  PAIs  in 
Subcategory  A.  except  that  the  limits 
would  be  modified  to  reflect  the 
capability  for  wastewater  flow 
reduction  at  new  facilities.  The  Agency 
compared  wastewater  generation  and 
discharge  practices  at  more  recently 
built  pesticides  manufacturing  plants 
with  those  at  older  plants.  Specifically. 
EPA  looked  at  these  practices  for  PAIs 
for  which  BAT  regulations  are  being 
proposed  today,  most  of  which  are 
produced  at  the  older  plants.  The 
Agency  compared  these  practices  to 
those  used  for  similar  production 
processes  at  the  more  modem  plants 
(i.e.,  the  comparison  involved  a  similar 
production  process  at  the  newer  plant 
but  not  necessarily  production  of  the 
same  PAI;  in  many  cases,  the 
comparison  was  to  the  production  of  a 
PAI  that  is  not  covered  by  today's 
proposed  regulations).  The  Agency 
found  that  an  average  wastewater 
volume  flow  reduction  of  28  percent  has 
been  demonstrated  at  the  newer 
facilities  for  similar  production 
processes.  Therefore,  to  set  proposed 
NSPS  limitations.  EPA  used  the  BAT 
limitations  and  applied  a  28  percent 
wastewater  flow  reduction  to  arrive  at 
the  mass-based  proposed  NSPS  limits. 

This  flow  reduction  was  applied  to  all 
PAIs  for  which  proposed  BAT  limits  are 
based  on  the  flows  at  older  facilities  (of 
course,  where  the  proposed  BAT  is  a 
zero  discharge  limit,  the  proposed  NSPS 
is  also  set  at  zero  discharge).  There  are 
two  PAIs  being  proposed  for  regulation 
(with  non-zero  limitations)  that  are 
being  produced  at  the  more  modern 
plants.  Data  from  these  newer  plants 
shows  that  they  have  both  achieved 
flow  reductions  of  at  least  28  percent 
compared  to  older  plants.  Therefore, 
because  there  is  no  information 
demonstrating  that  further  flow 
reductions  are  possible,  EPA  is  setting 
the  proposed  NSPS  limits  for  these  two 
PAIs  equal  to  the  proposed  BAT  limits. 

NSPS  Option  1  limitations  for  BOD, 
COD,  and  TSS  for  Subcategory  A  would 
also  be  set  equal  to  BPT  limitations  but 
would  reflect  a  reduction  in  wastewater 
flow  of  28  percent  (except  for  two  PAIs, 
as  discussed  above).  NSPS  limitations 
under  Option  1  for  priority  pollutants 
discharged  by  Subcategory  A  plants 
would  be  set  equal  to  BAT  because 
these  limits  are  concentration-based. 


The  capability  of  reduced  wastewater 
flow  at  new  plants  would  be  taken  into 
account  by  the  permit  writer  to  arnve  at 
mass-based  permit  limits. 

2.  Option  2:  Zero  Discharge — Option  2 
would  require  zero  discharge  of  process 
wastewater  pollutants,  based  on  off-site 
or  on-site  incineration  and  recycle/ 
reuse.  NSPS  Option  2  corresponds  to 
BAT  Option  2.  The  costs  .^nd  associated 
economic  impacts  of  NSPS  Option  2  are 
considered  to  be  essentially  the  same  as 
those  for  BAT  Option  2  since  the  costs 
of  on-site  or  off-site  incineration  (and 
associated  transportation  costs)  and 
recycle/reuse  would  be  the  same  at  new 
and  existing  plants.  NSPS  Option  2,  like 
BAT  Option  2.  therefore  would  be 
extremely  expensive  (see  section  XVI 
D.2.).  The  Agency  proposes  to  reject 
Option  2,  because  the  economic  impact 
of  this  option  would  be  too  severe. 

As  a  third  option,  the  Agency  also 
considered  membrane  filtration 
technology  added  to  Option  1  for  further 
pollutant  reduction.  However,  the 
removal  levels  that  this  technology  can 
achieve  have  not  been  demonstrated  at 
any  pesticide  chemicals  manufacturing 
plant.  Therefore,  the  Agency  did  not 
base  NSPS  on  this  technology. 

The  Agency  also  considered  the 
option  of  basing  NSPS  on  the  BAT 
technology  with  no  additional  flow 
reduction  in  any  case.  However,  the 
Agency  believes  that  flow  reduction  has 
been  demonstrated  in  many  cases  as 
described,  and,  because  flow  reduction 
may  mitigate  the  costs  for  treatment, 
and  in  some  cases,  also  decrease 
production  costs,  new  plants  have  an 
incentive  to  include  flow  reduction  as  an 
integral  part  of  the  plant  design. 
Therefore,  the  proposed  NSPS  includes 
flow  reduction  as  described. 

EPA  is  proposing  Option  1  for  NSPS 
effluent  limitations  guidelines.  Option  1 
provides  for  reduction  of  pollutants 
discharged  into  the  environment  beyond 
that  which  is  achieved  by  BAT.  In 
addition,  enhanced  cross-media 
pollution  control  would  be  realized,  due 
to  the  reduction  in  wastewater  flow 
prior  to  treatment. 

An  additional  factor  to  consider  with 
new  sources  is  the  production  of  only 
new  PAIs.  The  pesticide  chemicals 
manufacturing  category  is  unique  in  that 
expansion  or  changes  in  the  industry  are 
not  likely  to  occur  through  the 
manufacture  of  currently  produced  PAIs 
at  new  facilities.  Instead,  it  is  more 
likely  that  only  new  P.Als  would  be 
manufactured  at  new  facilities.  Since  the 
nature  of  the  treatability  of  new  PAIs 
cannot  be  readily  predicted,  the  Agency 
does  not  believe  it  is  possible  to  develop 
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NSPS  guidfilinea  for  trealment  of  new 
PAIs. 

C.  Applicability  of  NSPS 

The  Agency  is  proposing  NSPS  under 
Subcategory  A  for  the  coBventional 
pollutants  regulated  und«r  BPT/BCT 
(BOD,  TSS.  and  pH).  COa  and  the  toxic 
and  nonconventionaJ  pollutants 
regulated  under  BAT  (122  orgamc  PAIs 
and  28  priority  pollutants],  NSPS  being 
proposed  today  are  presented  in  Table  3 
of  today's  proposed  rule. 

The  Agency  is  proposing  that  each 
new  source  discharger  in  Subcategory  A 
be  subject  to  the  standards  for  the 
pollutants  regulated  in  this  8ubcategor>'. 
Once  a  potlutani  is  regulated,  the 
regulation  will  serve  as  th«  basis  for  the 
limitations  in  the  NPDES  permits  issued 
to  new  source  direct  dischargers.  The 
monitoring  requirements  established  by 
the  permitting  authority  for  new  source 
pesticide  chemicals  manufacturing 
plants  would  include  an  analysis  for  all 
regulated  ctrnveTitional  pollutants  and 
priority  polhafants,  and  for  only  the  PAIs 
used  or  manufactured  at  each  plant. 

XIII.  Pretreatment  Standards  for 
Existing  Sources 

A.  Need  for  Pretreatment  Standards 

Indirect  dischargers  in  the  pesticide 
manufacturing  industry,  like  the  direct 
disciwrgers,  use  as  raw  materials,  and 
produce  as  products  or  byproducts 
many  nonconventioral  pollutants 
(including  PAIs)  and  prionty  poliutaiUs. 
As  in  the  case  of  direct  dischargers,  they 
may  be  expected  to  discharge  many  of 
these  pollutants  to  POTWs  at  significant 
mass  or  concentration  levels,  or  both, 
EPA  estimates  that  indirect  dischargers 
of  organic  pesticides  annually  discharge 
approximately  110,000  pounds  of  PAIs 
and  2fl.0fK)  p^junds  of  pnonty  pollutants 
to  P0TV,'3. 

EPA  determines  which  pollutants  to 
regulate  in  PSES  on  the  basis  of  whether 
or  not  they  pass  through,  interfere  with, 
or  are  incompatible  with  the  operation 
of  POTWs  (inchidlng  interference  with 
sludge  practices].  The  Agency  evaluates 
pollutant  pass  thrcwjgh  by  comparing  Uw 
polhitant  percentage  removed  by 
POTWs  with  the  percentage  removed  by 
BAT  technology  applied  by  direct 
dischargers.  A  pollutant  is  deemed  to 
pass  through  POTWs  when  the  average 
percentage  removed  nationwide  by 
well-operated  POTWs  [those  meeting 
secondary'  treatment  requirements)  is 
less  than  the  percentage  removed  by 
directly  discharging  pesticides 
manufacturing  iacilities  applying  BAT 
for  that  pollutant. 

There  is  very  little  empirical  data  on 
the  PAI  removals  actually  achieved  by 


P^OTWs.  Thereiore,  th«  Agency  >9 
relying  on  lab  data  to  estimate  the  PAf 
removat  performance  that  would  be 
achiered  by  biotrtatment  »f  weH 
operated  POTWs  apptyinf  secondary 
treatment.  The  results  of  this  laboratory 
study  are  reported  in  the  Domestic 
Sewage  Study  fDSS)  fReporl  to 
Congress  on  the  Discharge  of  Hazirdotm 
Waste  to  Publicly  Owned  TrPHtment 
Works.  February  1986.  EPA  AVMVSW- 
86-004).  The  DSS  provides  laboratory 
data  under  ideal  conditions  to  estTmate 
biotreatment  removal  effici*>nnes  Ht 
POTWs  for  different  orjjamr  PAJ 
structural  groups. 

For  each  of  these  PAI  structural 
groups,  the  DSS  shows  that  BAT 
removal  efficiencies  are  considerably 
greater  than  the  PAI  removalf  achipvpd 
by  bii)tn?atinent  under  laboratory' 
condrtions  [99%  removal  by  BAT  versus 
an  optimistic  estimate  of  50*o  or  less 
removal  by  the  POTW  as  reported  in  the 
DSS).  Results  of  this  analysis  indi'  ;i'p 
that  organic  P.Ab  that  could  be 
efficiently  removed  by  pretreHrmpnt 
technologies  would  pa»9  through  the 
treatment  systems  at  POTWs 

hi  addition  to  pass-through,  many  of 
the  pollutants  vn  peaticide 
manufacturing  wasteiwatprs  are  prest^nt 
at  conceatrations  which  may  in+iibtt 
biodejq^dation  in  POTW  opera fiops  '»?< 
described  in  section  XVU  oJf  todays 
notice),  la  some  cases,  discharge.^  into 
TOTWs  harre  caused  severe  upstfts  at 
POTWs  resuhing  in  documented  pass- 
through  of  PAIs  and  operational 
prohiema  at  the  POTWs.  Details  of  the 
pass- through  analysis  are  discussed  in 
section  7  of  the  Technical  Development 
E>ociinient  for  today  ■  proposed  nile 

To  evaluate  tbe  need  for  PSES  fur  the 
priority  pofiutanls,  EPA  relied  on  iin 
analysis  originaUy  done  to  support  the 
OCPSF  regulations  See  section  5  of  the 
OCPSF  Technical  Developncnt 
Document,  Prior  to  promulgation  o^  'he 
OCPSF  efnuent  guideliiu's.  EPA 
conducted  a  stucH'  of  well-operated 
POTWs  that  use  bidogicid  treatment 
(the  '"SO-Plant  Study  ').  The  50-l»)ant 
study  determined  the  extent  to  whuh 
priority  pollutants  are  removvd  by 
POTWs.  The  principal  means  by  which 
the  Agency  evaluated  pollutant  pass- 
through  was  to  compare  the  pollutant 
ptTcentage  removed  try  POTWs  with  the 
percentage  removed  to  comply  with 
BAT  limitations. 

Because  some  of  the  data  coiiei  te<i  for 
evaluating  POTW  remcivals  inr.tudfd 
influent  levels  of  priority  pollutants  that 
were  close  to  the  detection  limit,  the 
POTW  data  were  «dited  to  eiiciinate 
influent  levels  tess  than  100  parts  per 
billion  (ppb)  and  the  corrcspondmw 
effluent  values,  except  in  c.rsf  s  where 


none  (if  the  influent  concentrations 
exceeded  IfW  ppb.  In  the  tatter  case, 
where  there  were  no  inftuentdata 

exceediTiii  lOfl  ppb.  the  data  were  edited 
to  elirmna'p  irrflutnit  values  less  than  20 
ppb  and  the  cnrresponding  effluent 
values.  These  editing  rules  were  used  to 
allow  for  the  possibiTrty  that  low  POTW 
removals  simply  reflected  the  low 
influent  levels. 

FPA  then  averaged  the  remaining 
influent  data  and  also  averaged  thr 
remaining  effluent  data  for  the  F'O  I  \\  s. 
The  percent  removal  achieved  for  each 
priority  pollutant  was  determined  from 
these  averaged  inflwei.t  d.:\c  effluent 
levels.  This  percent  n:  .  a  >i  was  then 

compared t©Ae  p<  rttut  :.  • val 

achieved  by  BAT  tri;u'i:u  lit  ;i  chaology. 
Based  on  \hi»  an&iynb  ii  A  letennined 
that  47  priority  poIlula;%t,s  uf  ihe  ft3 
priority  poUutanta  re^uutUki  i.iaier 
OCPSF  paaaed  through  t'Orvv-^  Not  a)i 
of  these  priority  p(,fi;,,iUu, ti  ,i'f  i';i  -t"  ( 
inpeatiudt's  T.^iriuiacJurv  -s 
wastewatc-.'s  As  liUi'd.  ^'i  .  f  the  piriority 
pollu'-i'"''  prvsA'Di  ;i;  UCII'St 
wasltfwati-ra  jTf  ttiio  pft>*ei.!  .n 
pe*ticide»  niarudacturers  Wi«»*'waler9. 
T^e  OCF*SF  [i.iss  th/ough  ijiiaiysis 
shows  th,(t  Zl  of  t,liA»»'  i.>  pfiont^i 
putidlanli  pass.'*  »hr»»*jtfi,  Lt>«*  oriy  pr-ontv 
;'MkliiLanis  ui  ttiose  iJ  th.it  ao  riti  p«iS3 
'hrnugh  axe  2-chi(>rt>pti<'n«'»  dad 
2,4.dichiorophenol. 

Consistent  with  the  OCPSF 
rulemaking.  EPA  i»  setting  the 
pretreatment  standards  for  existing 
sofCKJ  fcg  tfce  pnonty  pollutants  equa) 
to  the  set  nf  BAT  limAlatxn.'*  th.if  >»rT^''*s 
to  plants  t^.at  c..r  not  hav*-'  prri  >"f  [";>< 
'  '"  ■': '  >ji}C»i  treatm*'nf  Ir.  tht  (  U""l'Sf'  !■■'.;•-•• 
';;''':ijiti  anatvsis  for  sert.Hjj  p^^tredrrrle^.J 
^•.>::6nT&%.  R.)TW  rerac'Viils  '.were 
comp;>r<>d  to  BAT  ti  \ti  'i-moval  at 
plants  that  Old  :\ot  n.ivr  f"id-cf-pjpe 
biological  treo'iiwiit    V'*»  ,  i~ii  ussion  in 
section  XI  ah^  \'     '  "  »  t  *v-  '  'n  which 
EFA  coJistidrrei}  ffui  i-tf  pif'f  i>-'>f<>v'ical 
treatinenl  in  tl;e  Of  t^'n^lr^,-»^<  r  of  BAT 
removal  levels  tor  tuxit  potferants  ) 

There  is  very  htrle  data  to  determine 
POTW  rrinov^i!"  fc   tp  f'>ur  bromineted 
priority  piwlutiinf*  '  n  rn<imethane. 


bromoiorm  ftr,  i 


irofnom' 


'bane). 


dibromocWorometh.trM.',  and 
bromodicWoro methane.  However,  these 
poUutants  are  strocturaWy  very  srmifar 
to  chloromethane  and  chloroform 

(trichliifiiiTif  rfiane!  which  were  shown 
to  pass  t.^roiitjh  by  f^«*  OTPSF  analysis. 
In  additio:    FPA  s.*mi>f    b  v  ;>esHcide 
plant*;  vwht'Te  thp  ''Ti*m!p,-U"i  j^riority 
pollnlants  •i''f  friiinc  <>h^^'vv<^  ■>■,»( 
extensive  vplafihzi#-iior  i.'-i;ir<   '•  «:rwer9 
rather  than  n  mo^a!  v»,>  rrpataien:.  and 
we  would  rKpi^n  siwiil.ir  rofetilization 
to  occur  wh*r>  'b#"  [xWlit'RPvts  are 


12580 


Federal  Register     /  Vol.  57,  No.  70  /  Friday,  April  10.  1992  /  Proposed  Rules 


discharged  to  a  POTW.  This 
volatilization  would  not  occur  with  BAT 
treatment,  which  removes  (and  destroys 
or  recycles)  the  pollutants  from  the 
wastewater  before  volatilization  can 
occur.  Therefore,  EPA  proposes  to 
determine  that  pass-through  does  occur 
for  these  four  brominated  priority 
pollutants. 

Based  on  the  50-plant  study,  the 
average  percent  removal  of  cyanide  by 
well-operated  POTW's  achieving 
secondary  treatment  is  about  54  percent 
whereas,  based  on  full-scale  data,  the 
Option  1  BAT  technology  removes  more 
than  99  percent.  Therefore,  pass  through 
does  occur  for  cyanide. 

Based  upon  the  above  considerations, 
EPA  has  concluded  that  PSES 
regulations  are  warranted  for  all  of  the 
pollutants  regulated  under  BAT  for 
direct  dischargers,  except  2- 
chlorophenol  and  2.4-dichlorophenol. 

General  pretreatment  regulations 
applicable  to  all  existing  and  new 
source  indirect  dischargers  appear  in  40 
ere  part  403.  These  regulations  describe 
'.he  Agency's  overall  policy  for 
establishing  and  enforcing  pretreatment 
s'andards  for  new  and  existing  users  of 
a  POTW  and  delineate  the 
responsibilities  and  deadlines 
applicable  to  each  party  in  this  effort.  In 
addition,  S  403.5(b)  outlines  prohibited 
discharges  that  apply  to  all  users  of  a 
POTW. 

B  PSES  Technology  Options  and 

Selections 

Indirect  discharging  organic  pesticide 
manufacturing  facilities  generate 
wastewaters  with  similar  pollutant 
characteristics  as  direct  discharging 
facilities.  Hence,  the  same  treatment 
technologies  discussed  previously  for 
BAT  are  considered  applicable  to  PSES. 

The  Agency  considered  the  following 
two  options  in  developing  PSES  for 
Subcategory  A: 

1.  Option  I:  Treated  Discharge.  Under 
this  option,  PSES  for  organic  PAIs  would 
be  set  equal  to  the  BAT  Option  1 
guidelines  based  on  the  use  of 
hydrolysis,  activated  carbon,  chemical 
oxidation,  reein  adsorption,  solvent 
extraction,  and/or  incineration,  and  on 
water  reuse  or  lack  of  water  use  in 
certain  cases.  The  PSES  for  priority 
Dollutants  would  be  transferred  from  the 
PSES  established  for  OCPSF. 

2.  Option  2:  Zero  Discharge.  Option  2 
for  Subcategory  A  indirect  dischargers 
would  require  zero  discharge  of 
pesticide  manufacturing  wastewater 
through  recycle,  reuse,  or  off-site  or  on- 
site  incineration  of  wastewater. 

EPA  is  proposing  Option  1 
technologies  as  the  basis  for  the 
proposed  PSES  for  the  organic  pesticide 


chemicals  manufacturing  subcategory. 
Option  1  is  economically  achievable 
(see  section  XVI  of  today's  notice)  and 
greatly  reduces  pollutants  discharged 
into  the  environment,  compared  to  the 
zero  discharge  option  (Option  2),  thus 
furthering  cross-media  and  pollution 
prevention  concerns.  That  is,  pollutants 
not  recycled  or  reused  are  destroyed  by 
treatment  rather  than  transferred  to 
another  media.  Option  2  is  proposed  to 
be  rejected  because  of  the  cross-media 
implications  of  the  transfer  of  pollutants 
as  well  as  the  severe  economic  impacts 
that  would  result  from  implementing  this 
option.  See  section  XVI  of  today's 
notice. 

C.  Calculation  of  PSES 

The  proposed  pretreatment  standards 
for  existing  sources  in  the  organic 
pesticides  chemicals  manufacturing 
subcategory  are  presented  in  Tables  2 
and  6  of  today's  proposed  rule.  The 
PSES  standards  are  shown  for  both  PAIs 
and  priority  pollutants.  As  with  BAT, 
proposed  standards  for  organic  PAIs  are 
expressed  in  terms  of  mass-based 
standards  and.  where  appropriate, 
compliance  with  PSES  is  required  by  in- 
plant  monitoring  (i.e.,  where  monitoring 
at  end-of-pipe  is  impracticable  due  to 
dilution  and  consequent  pollutant 
concentrations  below  detection  levels). 
The  priority  pollutant  standards  are 
concentration-based.  The  proposed 
PSES  for  PAIs  and  priority  pollutants 
would  require  dischargers  to  meet 
"maximum  for  any  one  day"  and  a 
"maximum  monthly  average"  standard. 
The  proposed  PSES  limitations  for  PAIs 
are  identical  to  those  limits  established 
for  these  pollutants  under  proposed  BAT 
Option  1.  The  PSES  standards  for  the  21 
priority  pollutants  common  to  both 
pesticides  manufacturers  and  OCPSF 
wastewaters  are  identical  to  those 
established  for  these  pollutants  under 
PSES  for  OCPSF. 

D.  Applicability  of  PSES  Limitations 

The  Agency  is  proposing  PSES 
limitations  under  the  organic  pesticide 
chemicals  manufacturing  subcategory 
for  the  same  122  organic  PAIs  proposed 
under  BAT  for  this  subcategory.  The 
Agency  is  proposing  PSES  for  26  of  the 
28  priority  pollutants  that  are  proposed 
for  BAT.  As  discussed  above,  the 
Agency  has  determined  that  2- 
chlorophenol  and  2,4-dichlorophenol  do 
not  pass  through  POTWs  and  do  not 
cause  interferences  at  POTWs. 

E.  Removal  Credits 

Congress  has  recognized  that  even 
when  a  pollutant  is  deemed  to  pass 
through  a  POTW.  the  POTW 
nevertheless  in  certain  cases  may  in  fact 


be  removing  a  non-trivial  amount  of  the 
pollutant.  As  a  result.  Congress 
established  a  discretionary  program  for 
POTWs  to  grant  "removal  credits"  to 
industrial  users  (section  307(b)  of  the 
Act,  33  U.S.C.  1317(b)).  The  removal 
credit,  in  the  form  of  a  less  stringent 
pretreatment  standard,  allows  an 
increased  amount  of  pollutants  to  flow 
from  an  industrial  user's  plant  to  the 
POTW. 

Section  30"(b)  establishes  a  three-part 
test  for  obtaining  removal  credit 
authority.  Removal  credits  may  only  be 
awarded  if: 

(1)  The  POTW  "removes  all  or  any 
part  of  [the]  toxic  pollutant"  for  which 
credits  are  being  granted; 

(2)  The  POTWs  ultimate  discharge 
does  "not  violate  that  effluent  limitation 
or  standard  which  would  be  applicable 
to  such  toxic  pollutant  if  it  were 
discharged  by  (the  industrial  user)  other 
than  through  a  POTW";  and 

(3)  The  treatment  of  the  industrial 
user's  wastestream  "does  not  prevent 
sludge  use  or  disposal  by  such  [POTW] 
in  accordance  with  Clean  Water  Act 
section  405  .  . 

EPA  removal  credit  regulations  are  set 
forth  at  40  CFR  403.7.  The  United  States 
Court  of  Appeals  for  the  Third  Circuit 
invalidated  parts  of  the  removal  credit 
regulations  on  April  30.  1986,  [Natural 
Resources  Defense  Council  v.  EPA,  790 
F.2d  289.  292,  3rd  Cir.  1986.)  The  court 
ruled  that,  inter  aha.  EPA  may  not 
authorize  any  POTW  to  grant  removal 
credits  until  comprehensive  sludge 
regulations  are  promulgated  under 
section  405  of  the  Act 

On  October  9.  1991,  EPA  published  its 
final  rule  regulating  municipal  solid 
waste  landfills  (MSWLF)  (56  FR  50977). 
The  Solid  Waste  Disposal  Facility 
Criteria  final  rule  revises  40  CFR  Part 
257  and  adds  part  258,  The  rule  applies 
to  MSWLFs  which  co-dispose  household 
wastes  and  sewage  sludge.  This  rule 
satisfies  a  portion  of  EPA's  obligations 
under  CW.A  sec  405(d)  to  promulgate 
standards  for  sludge  use  and  disposal. 
As  a  result.  POTWs  that  dispose  of  all 
of  their  sludge  in  a  co-disposal  MSWLF 
will  be  eligible  to  seek  removal  credit 
authority.  In  order  to  obtain  removal 
credit  authority,  a  POTW  must  dispose 
of  all  of  its  sludge  in  a  MSWLF  and  the 
landfill  must  be  in  compliance  with  part 
258,  In  addition,  the  POTW  must  meet 
the  other  requirements  for  removal 
credits  set  forth  at  40  CFR  part  403. 

F.  Compliance  Date 

EPA  is  proposing  to  establish  a  three- 
year  deadline  for  compliance  with  PSES. 
Design  and  construction  of  systems 
adequate  for  compliance  with  PSES  will 
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be  a  subatantial  undertaking  for  many 
pesticifie  diemkab  maoufactBring 
indirect  discfeaiger*  dae  to  the  technical 
complexity  of  the  tasks  of  characteminj; 
various  plant  wastewaters,  assessing 
varwaus  treatment  combmation*  and 
iastallinf  different  treatment  units  for 
particular  product/ processes  and 
particular  pollutants.  Thus.  EPA 
believes  that  a  three-year  compliance 
period  )9  appropriate. 

This  compliance  penod  is  consistent 
with  the  1967  rukreaking  for  CXIPSF 
plants,  which  gave  plants  three  years  to 
come  into  compliance  with  OCPSF 
pretreatraent  standards.  There  are  many 
plants  that  manufacture  both  organics 
chemicals  and  pesticides.  These  plants 
will  be  subject  to  both  the  OCPSF 
pretxeatment  standards  (-10  CFR  part 
414)  and  the  pesticides  manufacturers 
pretreatment  standards.  In  some  cases 
the  plant  will  be  subject  to  two  sets  of 
limitations  on  the  same  pollutant,  in 
others,  the  PSES  technology  identified 
for  an  OCPSF  pollutant  will  be  the  same 
as  the  PSES  technology  identified  for  the 
control  of  different  pollutants  under  the 
pesticides  manufacturers  rule.  In  either 
case,  the  plant  may  already  have 
installed  the  technologies  necessary  to 
meet  the  PSES  limitations  being 
proposed  today.  EPA  therefore 
considered  whether  to  require  a  PSES 
compliance  period  for  pesticides 
manufacturers  that  is  shorter  than  three 
years  where  appropriate,  to  account  for 
the  fact  that  som^e  combined  pesticides/ 
OCPSF  plants  have  already  uislalled  the 
necessary  PSES  technologies  by  this 
time.  The  Agency  believes,  however, 
that  it  needs  to  allow  a  full  three  years 
for  those  plants  to  come  into 
compliance,  since  the  technologies  they 
have  installed  to  meet  the  OCPSF 
standards  may  have  been  sized  only  to 
meet  those  standards  and  may  not 
currently  be  capable  of  meeting  the 
combined  OCPSF  and  pesticides 
standards.  Nevertheless.  EPA 
specifically  requests  comment  on 
whether  it  shoulrl  allow  a  full  three 
years  for  compliance  with  PSES,  or 
whether  a  shorter  time  is  appropriate 
where  plants  are  ah-eady  subject  to 
PSES  standards  from  the  OCPSF 
industrial  category. 

G.  PSES  PiUlutanl  Removals.  Costs,  and 

Economic  impacts 

EPA  estimates  that  the  proposed  PSES 
regulation  will  result  in  the  removal  of 
105, CKX)  pounds  per  year  of  pesticide 
active  mgredients.  and  27.000  pounds 
per  year  of  volatile  priority  pollutants. 
As  a  result,  use  of  steam  strippers  to 
remove  volatile  pollutants  would  reduce 
air  ernig»ion»  by  nenriy  27.000  pounds 
per  year.  Most  of  these  volatile 


poffofarrts  are  rurrenriy  emitted  to  the 
air  in  sewers  and  biological  treatment 
systems.  PSES  rs  eslimafed  to  result  in 
capita!  costs  of  approximately  S9  4 
milTion,  and  annuahzed  costs  of  just 
over  $5.9  milhon  tl98C  dollars).  There 
are  no  plant  closures  anticipated  as  a 
result  of  the  proposed  PSES  reg'.ilcitiGiv 
One  facihty  is  projected  to  close  a 
product  Hne  as  a  result  of  the  regulation. 
with  job  losses  equivalent  to  97  full  tmae 
employees  projected  to  occur  as  a  result 
of  the  prochicT  fine  closure  and  the 
decrease  in  demand  resulting  from 
higher  prices.  .\o  additional  firms  are 
expected  to  experience  significant 
financial  impacts  as  a  result  of 
com.phance  with  PSES,  (See  section  XVI 
"Economic  Considerations.") 

H.  Pretreatment  Standards  for 
Subcategory  B 

The  Agency  proposes  to  reserve  PSES 

for  Subcategory  B  For  Subcategory  B 
plants,  EP.'\  considered  imposing  PSES 
(equal  to  the  existing  BPTti.e,,  requiring 
no  disch.^rge  of  process  wastewater 
pollutants),  but  determined  that  the  only 
way  the  facilities  rould  achieve  this 
standard  is  by  off-site  disposal 
(incineration).  Off-site  disposal  was 
determined  not  to  be  economically 
achievable  because  two  of  the  five 
facilities  in  this  .subcategory  are 
projected  to  close  if  forced  to  meet  that 
standard  fsee  section  ."TV!  of  today's 
notice).  Other  ophuns,  such  as  imposing 
treated  discharge  requirenients,  were 
considered  unnecessary  since  the 
existing  indirect  dischargers  are  subject 
to  Focally  imposed  pretreatment  limits 
which  EP,^  believes  provide  adequate 
protection  for  the  POTW  and  the 
environment.  TTie  five  existing  facilities 
are  treating  theu-  discharges  in 
accordance  wnth  these  limits  and 
together  are  discharging  only  60  pounds 
of  pnority  pollutants  and  PAIs  annually. 
Further,  imposing  the  contror 
technologies  that  are  the  bases  for  the 
BAT  limitations  being  proposed  today 
(i.e  .  Option  1,  physical/chemical 
treatment)  would  result  in  the  additional 
removal  of  only  3.0  pounds  annually  of 
priority  pollutants  and  PAIs  from  these 
five  facilities.  In  light  of  the  relatively 
small  amount  of  pollutants  being 
discharged,  EP-A  proposes  not  to 
estabijsh  regulations  for  existing 
indirect  dischargers  in  the  metallo- 
organic  pesticides  manolacturing 
subcategory. 

AW  Pretreatmer.:  Sfandards  forlVew 
Sources 

Section  307(c)  of  the  Act  calls  for  EPA 
to  promulgate  pretreatment  standards 
for  new  sources  [PSN'S]  at  the  same  timp 
that  it  promufgates  new  source 


performance  atandaxds  INSi^l-  .\ev» 
indirect  disch<irgin^  fritili'M  k,  :  ki-  iv*  w 
direct  dischiirgmtj  I.u.. !.;.*'».  r.;.-..-  ;!,.- 
opportunity  to  iaccr;K>.;.itt'  '.he  r>t?i 
available  demon&UaU  a  u  (xii^>iogi<:s, 
including  process  ch.  n»>  ^  .n -plan I 
controls,  and  end-of  p*pe  ireatment 
technologies. 

The  same  technologies  discussed 
previously  fcr  RAT  NSPS,  and  PSES  are 
available  a^  'hf  ha-^ts  for  PSNS. 
Proposed  PSNS  lor  Subcategory  A  are 
based  on  the  proposed  PSES 
technologies  identified  in  the  previous 
section,  modified  to  reflect  the  flow 
reduction  capable  at  certain  new 
facilities  (as  described  above  for  NSPS]. 
EPA  also  considered  a  zero  discharge 
option,  88  for  PSES.  but  it  was  rejected 
for  the  same  reasons  of  economic 
impact  and  cross  media  implications 
(see  the  NSPS  discussion  above). 

The  proposed  pretreatment  standards 
for  new  sources  for  Subcategory  A  are 
presented  in  Tablet  3  and  6  of  today's 
proposed  rule.  TTie  PSNS  standatds  are 
shown  for  both  PAIs  and  priority 
polhitants.  As  with  PSES,  the  PAI 
standards  are  production-based  mast 
limits  while  the  priority  pollutant 
standards  are  concentration-based. 

The  Agency  is  proposing  to  establish 
PSNS  regulations  under  Subcategory  A 
for  the  same  122  organic  PAIs  proposed 
for  regulation  under  NSPS.  The  Agency 
is  also  proposing  PSNS  for  26  of  the  2A 
priority  poUutantsaaLi*  ss»  a  under 
NSPS.  Two  priority  polluUnL'^  .. 
chlorphenol  and  2,4-dk:hioropi;knoi.  are 
determined  not  to  pass  through  a  POTW 
and  therefore  are  not  proposed  for 
regulation  by  PSNS.  As  discussed  above 
for  the  proposed  PSES,  EPA  determined 
which  priority  poUatants  to  regulate 
under  PSNS  oa  the  basis  of  whether  or 
not  they  pess  through,  cause  upsets,  or 
otherwise  interfere  with  the  operation  of 
POTWs  (includix^  interference  with 
sludge  disposal  practices).  A  detailed 
discussion  of  the  pollutants  considered 
and  selected  for  proposed  regulation  in 
the  pesticide  chemicals  manufacturing 
industry  is  provided  in  section  6  of  the 
technical  Development  Document  for 
today's  proposed  rule. 

Under  S»i»category  B,  the  Agency  is 
proposing  to  reserve  PSNS.  The  Agency 
believes  it  is  unlikely  thai  *;  <  n   w>H  be 
any  new  maiuifacturers  o^  tite  metailo- 
organic  pesticides  currently  beioy 

manufactured.  New  Timiii.ii  :t j. 

plants,  to  the  extent  mere  rip  d:  _,. 
would  very  hkely  prodNce  only  new 
pesticides  not  registefed  in  19fiP.  '  'nlike 
organic  pesticide  ch«nicals,  w  ;      nr  a 
producers  of  carrer  1  V  T.anufactured 
pesticides  are  pofeSiUie.  tPA  believes 
that  new  producers  are  unlikely. 
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because  there  have  been  no  new  plants 
in  the  metallo-organic  pesticide  industry 
for  more  than  20  years  and  because  the 
current  PAIs  produced  are  the  same  as 
those  produced  over  the  past  20  years 
(i.e.,  there  have  been  no  new  metallo- 
organic  PAIs  in  20  years).  Therefore,  the 
Agency  does  not  believe  there  will  be 
ar.v  new  sources,  and  there  is  no  need 
forPS.NS. 

XV.  Pollutants  Not  Regulated 

A.  Priority  Pollutants  Not  Regulated 

Of  the  126  priority  pollutants  listed  in 
40  CFR  part  423  appendix  A,  28  are 
being  proposed  for  regulation  as  priority 
pollutants,  three  are  being  proposed  for 
regulation  as  PAIs  under  this 
rulemaking,  and  95  are  not  being 
proposed  for  regulation. 

EPA's  sampling  of  pesticide  chemicals 
manufacturing  process  wastewater 
detected  70  priority  pollutants  (58 
organic  pollutants,  11  metals,  and 
cyanide).  The  industry  itself  identified  a 
total  of  60  priority  pollutants,  including 
an  additional  14  priority  pollutants  (12 
organic  priority  pollutants  and  2  priority 
pollutant  metals)  not  detected  during 
EPA  sampling.  Thus,  a  total  of  84 
priority  pollutants  were  reported  or 
detected  in  plant  wastewater.  However, 
26  of  the  70  priority  pollutants  detected 
by  EPA  sampling  were  detected  at  only 
one  or  two  plants. 

As  stated  in  section  VII  of  today's 
notice,  EPA  followed  a  series  of  steps  to 
confirm  the  presence  of  a  priority 
pollutant  in  cases  where  priority 
pollutants  were  reported  detected  in 
only  one  or  two  samples  at  any  sample 
site.  First,  EPA  examined  samples 
collected  at  other  sites  at  the  same 
facility  for  reported  detections  of  that 
same  pollutant  in  pesticide 
manufacturing  process  wastewater  at 
any  of  those  other  sites.  Second,  EPA 
examined  the  details  of  the  production 
process  to  determine  if  the  pollutant 
was  a  raw  material  or  by-product,  or 
likely  contaminant  of  raw  materials  or 
solvents.  Finally,  EPA  contacted 
knowledgeable  plant  personnel  to 
determine  if  the  pollutant  was  a  known 
or  likely  contaminant,  and  to  determine 
if  the  plant  had  also  detected  the 
pollutant  during  sampling,  particularly 
during  sampling  conducted  the  same 
day  EPA  sampled  and  analyzed  by  the 
same  or  a  similar  analytical  method.  If 
EPA  could  not  confirm  the  presence  of 
the  priority  pollutant  by  any  of  these 
methods.  EPA  concluded  that  the  result 
represented  a  bad  sample  and  that  the 
priority  pollutant  was  not,  in  fact, 
present.  Therefore,  EPA  is  not  proposing 
effluent  limitations  for  these  26  priority 
pollutants  because  the  reported 


detections  of  these  priority  pollutants 
are  believed  to  be  in  error. 

For  other  priority  pollutants,  both  EPA 
sampling  and  industry  data  show  that 
many  of  these  pollutants  are  detected  in 
only  trace  amounts.  At  trace  levels,  the 
pollutants  are  not  treatable  by  current 
technologies,  and  also  are  below  levels 
likely  to  cause  any  adverse  effects. 

In  sum,  EPA  is  not  setting  regulations 
for  95  priority  pollutants  for  one  or  more 
of  the  following  reasons: 

(a)  The  pollutant  is  deemed  not 
present  in  pesticides  manufacturing 
wastewaters,  because  it  has  not  been 
detected  in  the  effluent  with  the  use  of 
analytical  methods  promulgated 
pursuant  to  sec.  304(h)  of  the  Act  or  with 
other  state-of-the-art  methods  (39 
pollutants). 

(b)  The  pollutant  is  present  only  in 
trace  amounts  and  is  neither  causing  nor 
likely  to  cause  toxic  effects  (20 
pollutants). 

(c)  The  pollutant  was  detected  in  the 
effluent  from  only  one  or  a  small  number 
of  samples  and  the  pollutant's  presence 
could  not  be  confirmed  (26  pollutants). 

(d)  The  pollutant  will  be  effectively 
controlled  by  the  technologies  upon 
which  are  based  other  effluent 
limitations  guidelines  and  standards, 
particularly  those  required  to  comply 
with  the  PAI  limitations  proposed  today 
(6  pollutants). 

(e)  Insufficient  data  are  available  to 
establish  limitations  (3  pollutants).  As 
discussed  in  section  VII  above,  these 
three  pollutants  would  be  expected  to 
be  present  in  wastewaters  from 
manufacture  of  only  three  PAIs.  Those 
three  PAIs  were  not  being  manufactured 
during  the  time  available  for  sampling 
and  may  not  be  manufactured  in  the 
future. 

(f)  No  promulgated  analytical  method 
is  available  (one  pollutant — asbestos). 

Therefore.  EPA  is  proposing  effluent 
limitations  for  26  organic  priority 
pollutants  and  is  not  establishing 
limitations  for  the  other  44  organic 
priority  pollutants.  Of  the  13  priority 
pollutant  metals  detected,  12  are  present 
in  only  trace  amounts.  Therefore,  EPA  is 
proposing  limitations  only  for  lead  and 
not  for  the  other  12  priority  pollutant 
metals.  EPA  is  also  proposing 
limitations  for  total  cyanide. 

B.  Pesticide  Active  Ingredient  Pollutants 
Not  Regulated 

Under  Subcategory  A,  170  individual 
PAIs  were  manufactured  in  1986;  and  8 
PAIs  were  manufactured  from  1985- 
1989,  but  were  not  manufactured  in  1986. 
Therefore,  a  total  of  178  individual  PAIs 
are  considered  for  potential  regulation. 
Of  these,  122  individual  PAIs  are 
proposed  for  regulation  today  under 


either  BAT,  N'SPS,  PSES,  or  PSNS  EPA 
is  not  proposing  regulations  for  56 
individual  PAIs,  Of  the  56  PAIs,  all 
production  ceased  for  12  PAIs  before  we 
could  gather  data.  Analytical  methods 
are  unavailable  for  14  other  PAIs,  so  we 
could  not  gather  data  All  wastewaters 
for  14  other  PAIs  are  currently  disposed 
of  in  deep  wells  subject  to  regulation 
under  EPA's  Underground  Injection 
Control  program,  EPA  decided  to 
develop  data  and  regulations  for 
products  with  actual  discharges  to 
surface  waters.  For  the  remaining  16 
PAIs,  insufficient  data  exists  on  their 
treatability.  Either  the  plan's  do  not 
monitor  for  the  PAI  or  the  available  data 
are  inadequate  to  demonstrate  that  the 
technology  in  use  is  the  best  available 
technology.  In  addition,  the  available 
bench  scale  treatability  data  is 
inadequate  and  there  are  no  structurally 
similar  PAIs  with  data  which  could  be 
transferred.  Available  toxicity  data 
indicates  that  these  16  PAIs  are  less 
toxic  than  most  of  the  122  PAIs  for 
which  PAI  effluent  limitations  are 
proposed. 

XVI.  Economic  Considerations 

A.  Introduction 

EPA's  economic  impact  assessment  is 
set  forth  in  the  report  titled  "Economic 
Impact  Analysis  of  Proposed  Effluent 
Limitations  and  Standards  for  the 
Pesticides  Manufacturing  Industry" 
(hereinafter  "EIA"),  This  report  details 
the  investment  and  annualized 
compliance  costs  for  the  facilities 
covered  by  the  pesticide  manufacturer 
regulation.  The  report  also  estimates  the 
probable  economic  effect  of  compliance 
costs  in  terms  of  facility  closures, 
product  line  closures,  profitability 
impacts,  and  ability  to  incur  debt.  Firm- 
level  impacts,  local  community  impacts, 
international  trade  effects,  and  effects 
on  new  pesticide  manufacturing 
facilities  are  also  presented.  A 
Regulatory  Flexibility  Analysis  detailing 
the  small  business  im.pacts  is  also 
included  in  the  EIA  for  this  industry. 

As  discussed  previously,  a  total  of  90 
pesticide  manufacturing  facilities  owned 
and  operated  by  64  firms  that 
manufacture  one  or  more  PAIs,  are 
potentially  subject  to  regulation.  EPA 
has  projected  that  61  of  these  facilities 
will  incur  costs  as  a  result  of  this 
regulation.  The  economic  impacts  on 
these  61  facilities  were  calculated 
separately  for  direct  dischargers  and 
indirect  dischargers.  Impacts  on  direct 
dischargers  were  calculated  for 
compliance  with  a  BAT  regulation; 
impacts  on  indirect  dischargers  were 
calculated  for  compliance  with  PSES. 
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Each  discharge  category  was  further 

analyzed  by  the  two  subcategories: 
Organic  Pesticide  Chemicals 
Manufacturing  (Subcategory  A)  and 
Metallo-organic  Pesticide  Chemicals 
Manufacturing  (Subcategory'  B) 

The  costs  and  imipacts  of 
implementing  the  regulations  are 
estimated  on  an  active  ingredient- 
specific  basis  for  each  facility.  For  the 
organic  pesticides  manufacturing 
subcategory  (Subcategory  A),  total 
Option  1  BAT  investment  costs  (capital 
and  land)  are  projected  to  be  S14  9 
million  with  annualized  costs  of  $14  7 
million  including  depreciation  and 
interest.  Total  in\estment  costs  for  PSES 
Subcategory  A  are  projected  to  be  S9  4 
million  with  annualized  costs  of  S5  9 
million  including  depreciation  and 
interest. 

Cost  of  Implementing  BAT  and  PSES 

RegulaT'Ons  for  Subcategoov  a 


[In  millions  o1  1986  dollars) 

BAT 

PSES 

Capital  Costs 

$14.9 
$14.7 

$94 

Total  Annualized  Costs 

$5  9 

The  costs  are  presented  in  1986 
dollars  and  are  based  on  the  assumption 
that,  whenever  possible,  facilities  will 
improve  to  existing  treatment  rather 
than  building  new  treatment.  Although 
90  facilities  are  potentially  subject  to  the 
regulation,  EPA  only  analyzed  88 
facilities  for  economic  impacts. 
Financial  data  were  not  obtained  for 
one  facility  which  was  originally 
classified  as  a  formulator/packager.  The 
other  facility  for  which  economic 
impacts  were  not  calculated  is  a 
research  and  development  facility  for 
which  no  revenues  associated  with  in- 
scope  PAIs.  One  of  these  facilities  is 
expected  to  incur  no  cost  under  Option 
1,  and  the  other  had  only  monitoring 
costs. 

EPA  also  conducted  an  analysis  of  the 
cost-effectiveness  of  alternative 
treatment  technology  options.  The 
results  of  this  cost-effectiveness 
analysis  are  expressed  m  term.s  of  the 
incremental  costs  per  pound  of  toxic- 
equivalent  removed.  Toxic-equivalents 
weights  are  used  to  account  for  the 
differences  in  toxicity  among  the 
pollutants  removed.  The  num.ber  of 
pounds  of  a  pollutant  rem.oved  by  each 
option  is  multiplied  by  a  toxic  weighting 
factor.  The  toxic  weighting  factor  is 
derived  using  ambient  water  quality 
criteria  and  toxicity  values.  The  toxic 
weighting  factors  are  standardized  by 
relating  them  to  copper.  Cost- 
effectiveness  is  calculated  as  the  ratio  of 


incremental  annualized  costs  of  an 
option  to  the  incremental  pounds- 
equivalent  removed  by  that  option.  The 
report,    Cost-Effectiveness  of  Proposed 
Effluent  Limitations  Guidelines  and 
Standards  of  Performance  for  the 
Pesticide  Manufactunng  Industry" 
(hereinafter,  "Cost-Effectivenesg 
Report"),  is  included  in  the  record  of  this 
rulemaking. 

The  Agency  recognizes  that  its  data 
base,  which  represents  conditions  in 
1986,  may  not  exactly  reflect  current 
conditions  in  the  industry  today.  Despite 
the  fact  that  data  obtained  in  the 
questionnaire  are  several  years  old  and 
'hus  m.ay  not  precisely  match  the 
present  status  of  particular  facilities, 
EPA  believes  that  the  data  provide  a 
sound  and  reasonable  basis  for 
assessing  the  overall  ability  of  the 
industry  to  achieve  compliance  with  the 
regulations.  The  purpose  of  the  impact 
analysis  is  to  characterize  the  impact  of 
these  regulations  for  the  industry  as  a 
whole  and  for  major  groupings  within 
the  industry.  EPA  does  not  believe  that 
changes  within  the  industry  during  the 
past  few  years  significantly  modi^  the 
technical,  cost  or  economic  conclusions 
underlying  the  regulation. 

B.  Economic  Impact  Methodology 

The  EIA  uses  three  primary  impact 
measures:  facility  closures,  product  line 
closures,  and  other  significant  impacts 
short  of  closure.  Analysis  of  significant 
impacts  short  of  closure  includes  a 
composite  measure  of  the  effect  of 
compliance  costs  on  the  ability  facilities 
to  incur  debt  and  on  facilities'  return  on 
assets.  The  analysis  evaluates  these 
impacts  in  a  hierarchical  manner:  If  a 
facility  closes,  product  line  closures  and 
other  significant  impacts  are  not 
evaluated;  if  a  facility  sustains  a  product 
line  closure,  other  signiHcant  impacts 
are  not  evaluated.  The  hierarchy 
corresponds  to  the  severity  of  the 
projected  impact.  The  impacts  are 
estimated  for  pesticide  manufacturing 
facilities  incurring  costs  using  a 
combination  of  data  from  the  1986 
Facility  Census  and  secondary  sources, 
such  as  Compustat  financial  data,  plus 
facility-specific  compliance  cost 
estimates  developed  by  the  Agency  (see 
section  IV. B  of  today's  notice). 
Precompliance  (baseline)  estimates  of 
each  of  the  three  primary  impact 
measures  are  first  calculated  for  each 
facility  in  order  to  gauge  the  economic 
vitality  of  each  facility  prior  to  the 
proposed  regulation.  If  a  facility  fails 
one  of  the  measures  (e.g.,  a  facility 
closes)  in  the  baseline  scenario,  the 
model  does  not  recount  this  same  level 
of  failure  in  the  post-compliance 
scenario.  The  model  does,  however. 


allow  for  progressively  severe  impacts 
due  to  compliance  (e.g.,  a  baseline 
product  line  closure  may  become  a 
facility  closure  in  the  post-compliance 
scenario). 

A  pesticide  manufacturing  facility  is 
defined,  for  purposes  of  this  EIA.  as  the 
portion  of  the  facility  involved  in 
manufacturing,  formulating  and 
packaging,  or  performing  contract  work 
for  both  in-scope  pesticides  (i.e.,  those 
270  PAIs  considered  for  regulation]  and 
out-of-scope  pesticides  (all  others). 
(Note  that  compliance  cost  estimates 
were  developed  only  for  the  portion  of 
the  facility  engaged  in  manufacturing 
one  or  more  of  the  122  PAIs )  The  facility 
closure  analysis  uses  a  net  present  value 
approach  (which  compares  discounted 
cash  flow  to  salvage  value)  to  project 
whether  pesticide  operations  would 
remain  open  after  regulatory  costs  are 
incurred.  The  first  step  in  the  closure 
analysis  involved  projecting  baseline 
costs  and  revenues  over  the  life  of  the 
facility.  The  projected  regulatory  costs 
were  then  added  to  the  baseline  costs 
and  these  post-compliance  costs  were 
used  to  estimate  a  post-compliance  cash 
flow.  A  facility  closure  is  projected  to 
result  from  the  regulation  if  the  salvage 
value  exceeds  the  present  value  of  cash 
flow  in  the  post-compliance  scenario  but 
not  in  the  baseline. 

A  product  line  is  defined  as  a  cluster 
of  pesticide  active  ingredients  which  are 
close  substitutes  for  a  specific  end-use. 
For  example,  insecticides  used  on  com 
is  one  product  line.  Fifty-five  clusters  or 
product  lines  were  identified  as  part  of 
the  impact  analysis.  Forty-five  of  these 
clusters  contain  in-scope  active 
ingredients  which  were  produced  in 
1986.  A  baseline  product  line  closure  is 
projected  if  the  unit  cost  (average 
variable  cost  plus  average  fixed  cost  per 
pound  of  active  ingredient)  of  the 
product  line  exceeds  the  unit  price 
(average  price  per  pound  of  active 
ingredient).  EPA  obtained  prices  from 
the  1986  Facility  Census  when  available. 
When  prices  were  not  provided  in  the 
Census,  they  were  obtained  from 
secondary  sources  including  Doane's 
Armual  Marketing  Survey  and  DPRA's 
Agchemprice.  A  post-compliance 
product  line  closure  is  projected  if  the 
product  line  remained  open  in  the 
baseline,  but  the  addition  of  compliance 
costs  results  in  unit  costs  exceeding  unit 
price. 

Other  significant  impacts  of 
compliance  with  the  effluent  limitations, 
short  of  closure,  are  calculated  based  on 
a  comparison  of  two  key  financial  ratios 
for  each  facility  with  industry  averages 
of  these  ratios.  The  financial  ratios  used 
are  "times  interest  earned"  (earnings 
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before  interest  and  taxes  divided  by 
interest  expense)  and  "return  on  total 
assets"  {earnings  before  interest  and 
taxes  divided  by  assets).  If  a  facility 
falls  in  the  lowest  quartile  for  the 
industry  in  the  post-compliance  scenario 
but  not  in  the  basehne  it  is  said  to 
sustain  a  significant  impact  short  of 
closure. 

EPA  evaluated  each  of  these 
measures  assuming  that  the  market 
allows  a  facility  to  pass  on  to  the 
customer  part  of  the  compliance  costs 
incurred  by  pesticide  manufacturers  as  a 
price  increase.  EPA  also  evaluated  each 
of  these  measures  with  the  more 
stringent  assumption  that  the  facility 
would  not  be  able  to  pass  on  to  the 
customer  any  of  the  compliance  costs 
incurred.  The  extent  to  which 
manufacturers  are  expected  to  raise 
prices  is  calculated  as  a  function  of  the 
level  of  competition  of  out-of-scope 
pesticides  with  in-scope  pesticides  for 
each  pesticide  cluster.  The  level  of 
competition  is  estimated  based  on 
relative  production  quantities.  The 
greater  the  competition  from  out-of- 
scope  pesticides,  the  smaller  the  fraction 
of  costs  a  producer  is  assumed  to  be 
able  to  pass  on.  Demand  changes 
corresponding  to  these  price  changes  are 
then  calculated  using  an  estimate  of  the 
price  elasticity  of  demand  for  each 
cluster. 

C.  Baseline  Analysis 

The  baseline  economic  analysis 
evaluated  each  facility's  financial 
operating  condition  prior  to  incurring 
corapUance  costs  for  this  regulation. 
This  analysis  included  the  estimated 
costs  associated  with  two  significant 
EPA  regulations  which  were  not  in  place 
in  1986  (the  base  year)  and  whose  costs 
were  therefore  not  reflected  in  the 
annual  operating  expenses  provided  by 
the  firm  in  the  Section  306  Census.  First 
baseline  cost  additions  include  RCRA 
costs  for  relining  surface  impoundments 
that  treat,  store,  and  dispose  of 
hazardous  wastes.  An  estimated  34 
facilities  are  projected  to  incur  RCRA 
costs  in  the  baseline.  Annualized  RCRA 
costs  absorbed  by  all  34  of  these 
facilities  total  S645.000  (1986  dollars). 
Second,  baseline  cost  additions  also 
include  compliance  with  the  effluent 
guidelines  for  the  OCPSF  industry. 
Thirty  of  the  90  pesticide  manufacturing 
facilities  are  projected  to  incur  costs  in 
order  to  comply  with  the  OCPSF 
regulations.  Capital  and  annualized 
OCPSF  costs  absorbed  by  these 
facilities  total  S52.7  million  and  $17.8 
million,  respectively  (1988  dollars). 

After  incorporating  the  costs  of  RCRA 
and  OCPSF  regulations,  it  is  projected 
that  15  of  the  90  facilities  close  in  the 


baseline  analysis.  Three  of  these  . 
facilities  have,  in  fact,  closed  since  1986: 
another  two  of  these  facilities  have 
closed  one  or  more  product  lines  since 
that  time.  An  additional  20  facilities  are 
projected  to  ck»8e  particular  pesticide 
product  lines.  Seven  of  these  20  facilities 
have  in  fact  either  closed  entirely  or 
closed  a  pesticide  jM-oduct  line  since 
1986. 

D.  Total  Costs  and  Impacts  of  the 
Regulatory  Options  for  BAT  and  PSES 

EPA  analyzed  the  impacts  of  two 
possible  regulatory  options  for  BAT  and 
PSES:  a  discharge  option  (Option  1)  and 
a  zero  discharge  option  based  on  on-site 
or  off-site  injection  or  incineration 
(Option  2).  The  economic  impacts 
associated  with  these  two  options  are 
discussed  below,  by  discharge  type  and 
by  each  of  the  subcategories. 

1.  Option  1:  Treated  Discharge 

a.  Impacts  of  Option  1  on  Direct 
Dischargers.  (1)  Organic  Pesticides 
Manufacturing  (Subcategory  A).  For 
manufacturers  included  in  this 
subcategory,  the  incremental  capital  and 
annualized  total  costs  (which  include 
capital,  operating  and  manufacture,  and 
monitoring  costs)  of  complying  with 
BAT  limitations  are  expected  to  be  $14.9 
million  and  $14.7  million,  respectively. 
No  facilities  are  projected  to  close  due 
to  compliance  with  BAT.  One  facility, 
equal  to  three  percent  of  the  32  direct 
discharge  facilities  covered  under  this 
subcategory,  is  projected  to  close  a 
product  line  as  a  result  of  the  regulation. 
(One  other  facility  projected  to  close  a 
product  line  is  a  zero  discharger  and 
only  incurs  monitoring  costs.)  No 
facilities  are  expected  to  experience 
other  significant  financial  impacts  short 
of  facility  or  product  line  closure.  Job 
losses  totalling  31  full-time  equivalents 
(FTE)  are  expected  to  occur  as  a  result 
of  the  product  line  closures  and  the 
decrease  in  demand  resulting  from 
higher  prices.  This  employment  loss 
represents  less  than  one  percent  of 
employment  in  the  pesticide-related 
portions  of  all  pesticide  manufacturing 
facilities.  One  firm,  equal  to  1^  percent 
of  the  64  firms  in  the  industry,  is 
expected  to  experience  significant 
financial  impacts  as  a  result  of 
compliance  with  BAT.  Foreign  trade  in 
pesticide  active  ingredients  is  expected 
to  fall  by  $5.5  million  due  to  compliance 
with  BAT.  In  1986,  the  United  States 
was  a  net  exporter  of  PAIs,  in  the 
amount  of  S&97  million.  Therefore,  this 
decrease  in  PAI  trade  represents  less 
than  one  percent  of  1966  trade  in  PAIs. 
In  1986.  the  United  States  was  a  net 
importer  of  $152  billion  in  merchandise. 
The  BAT  regulation  therefore  results  in 


an  increase  m  ntt  imports  of  less  than 
one  one-thousandth  of  one  percent  of 
the  national  trade  balance  of  all  goods. 

(2)  Metallo-Organic  Pesticides 
Manufacturing  (Subcategory  B).  No  new 
limitations  on  direct  dischargers  are 
proposed  today  for  the  metalio-organic 
pesticide  chemicals  manufacturing 
subcategory.  Therefore,  there  are  no 
associated  costs  or  economic  impacts. 
The  Agency  proposes  to  reserve  BAT 
regulations  for  manufacturers  of 
Subcategory  B  pesticides. 

b.  Impacts  of  Option  1  on  Indirect 
Dischargers.  (1)  Organic  Pesticides 
Manufacturing  (Subcategory  A^.  For 
manufacturers  included  in  the  organic 
pesticides  subcategory,  the  total  capital 
and  annualized  costs  of  compliance  with 
PSES  are  $9.4  milhon  and  S5.9  million, 
respectively.  No  facilities  are  projected 
to  close  due  to  compliance  with  PSES. 
One  facility,  or  three  percent  of  the  36 
facilities  covered  under  this 
subcategory,  is  projected  to  close  a 
product  line  as  a  result  of  the  regulation. 
No  facilities  are  estimated  to  experience 
other  significant  financial  impacts  short 
of  facility  or  product  line  closure.  Job 
losses  totalling  97  FTEs  are  expected  to 
occur  as  a  result  of  the  product  line 
closures  and  the  decrease  in  demand 
resulting  from  higher  prices.  This 
employment  loss  represents  less  than 
one  percent  of  employment  in  the 
pesticide-related  portions  of  all 
pesticide  manufacturing  faciUties.  Two 
firms  are  expected  to  sustain  significant 
financial  impacts  as  a  result  of 
compliance  with  PSES.  Foreign  trade  in 
pesticide  active  ingredients  is  expected 
to  fall  by  16.1  million  dollars  due  to 
compliance  with  PSES.  This  decrease  in 
trade  represents  about  Hvo  percent  of 
1986  net  exports  of  PMi,  and  about  one- 
hundredth  of  one  percent  of  the  1386  net 
national  trade  imports  of  all  goods. 

(2)  Metallo-Organic  Pesticide 
Manufacturers  (Subcategory  B).  No  new 
limitations  on  indirect  dischargers  are 
proposed  today  for  the  m.etallo-organic 
pesticide  chemicals  manufacturing 
subcategory.  Therefore,  there  are  no 
associated  costs  or  economic  impacts. 
The  Agency  proposes  to  reserve  PSES 
regulations  for  Subcategory  B. 

2.  Option  2:  Zero  Discharge 

a.  Impacts  of  Option  2  on  Direct 
Dischargers.  (1)  Organic  Pesticide 
Manufacturing  (Subcategory  A). 
Compliance  with  limitations  based  on 
Option  2  is  expected  to  cost 
manufacturers  of  Subcateeory  A 
pesticides  $113  million  m  incremental 
capital  costs  and  $4.81  billion  in 
annualized  costs.  Total  pesticide-related 
revenue  for  all  88  pesticide 
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manufacturing  facilities  equaled  $4,84 
billion  in  1986 — only  slightly  greater 
than  the  projected  annualized  Option  2 
compliance  costs  for  direct  dischargers 
in  this  subcategory. 

Sixteen  facilities  (50  percent  of  the  32 
direct  discharge  facilities  in  this 
subcategory)  are  projected  to  close  due 
to  compliance  with  Option  2.  Three 
additional  facilities,  equal  to  ten  percent 
of  the  32  direct  discharge  facilities 
covered  under  this  guideline,  are 
projected  to  close  a  product  line  under 
Option  2.  (One  of  the  facilities  expected 
to  close  a  product  line  is  a  zero 
discharger  and  only  incurs  monitormg 
costs.  The  32  facilities  against  which 
impacts  are  compared  do  not  include 
zero  dischargers.  Therefore,  the 
percentage  of  facilities  affected  is 
overstated.)  .\'o  facilities  are  expected  to 
experience  other  significant  financial 
impacts  short  of  facility  or  product  line 
closure.  Job  losses  totalling  7.110  full- 
time  equivalents  are  expected  to  occur 
as  a  result  of  the  facility  closures, 
product  line  closures  and  the  decrease 
in  demand  resulting  from  higher  prices. 
This  employment  loss  represents  72 
percent  of  employment  in  the  pesticide- 
rplated  portions  of  all  pesticide 
manufactunng  facilities.  Seven  firms., 
equal  to  about  eleven  percent  of  the  64 
firms  in  the  industry,  are  expected  to 
experience  significant  financial  impacts 
as  a  result  of  compliance  with  Option  2. 
Foreign  trade  in  pesticide  active 
ingredients  is  expected  to  fall  by  S2.4 
billion,  shifting  the  U.S.  PAI  balance  of 
trade  from  a  $897  million  exporter  in 
1986  to  a  $1.5  billion  importer.  The  U.S. 
national  net  imports  of  merchandise 
would  increase  by  about  two  percent. 

(2)  .Vletallo-Organic  Pesticide 
Manufacturers  (Subcategory  B).  No  new 
limitations  on  direct  dischargers  are 
proposed  today  for  the  metallo-organic 
pesticide  chemicals  manufacturing 
subcategory.  Therefore,  there  are  no 
associated  costs  or  economic  impacts. 

b.  Impacts  of  Option  2  on  Indirect 
Dischargers.  (Ij  Organic  Pesticide 
Manufacturers  (Subcategon,-  A).  For 
manufacturers  of  organic  pesticides,  the 
total  capital  and  annualized  costs  of 
compliance  with  Option  2  are  estimated 
to  be  $1.1  m.illion  and  $518.8  million, 
respectively.  Eleven  facilities  (31 
pe.rcent  of  the  36  facilities  with  indirect 
discharges  in  this  subcategory)  are 
projected  to  close  if  forced  to  comply 
with  Option  2.  Three  facilities  (8  percent 
of  the  36  facilities  with  indirect 
discharges  in  this  subcategory)  are 
projected  to  close  a  product  line  as  a 
result  of  Option  2.  iNo  facilities  are 
expected  to  experience  other  significant 
financial  impacts  short  of  facility  or 


product  line  closure,  job  losses  totalling 
802  full-time  equivalents  are  expected  to 
occur  as  a  result  of  the  facility  closures. 
product  line  closures  and  the  decrease 
m  demand  resulting  from  higher  prices. 
This  employment  loss  represents  8 
percent  of  employment  in  the  pesticide- 
related  portions  of  all  pesticide 
manufactunng  facilities.  Seven  firms, 
equal  to  about  eleven  percent  of  the 
firms  in  the  industry,  are  expected  to 
sustain  significant  financial  impacts  as  a 
result  of  compliance  with  Option  2. 
Foreign  trade  m  pesticide  active 
ingredients  is  expected  to  fall  by  179.6 
million  dollars  due  to  compliance  with 
Option  2.  This  decrease  in  trade 
represents  20  percent  of  1986  U.S.  net 
exports  of  P.'\ls  and  0.12  percent  of  1986 
net  national  imports  of  all  goods. 

[2]  Metallo-Organic  Pesticide 
.Manufacturers  (Subcategory  B).  No  new 
limitations  on  indirect  dischargers  are 
being  proposed  for  the  metallo-organic 
pesticide  chemicals  manufacturing 
subcategory.  Therefore,  there  are  no 
associated  costs  or  economic  impacts. 

E,  Cost-Effectiveness  Analysis 

In  addition  to  the  foregoing  analyses. 
the  Agency  has  performed  a  cost- 
effectiveness  analysis.  For  each  option, 
the  estimated  pounds-equivalent 
remo\'ed  were  calculated  by  weighting 
the  number  of  pounds  of  each  pollutant 
removed  by  the  relative  toxic  weighting 
factor  for  each  pollutant.  The  use  of 
pounds-equivalent  gives 
correspondingly  more  weight  to  more 
highly  toxic  pollutants.  Thus,  for  a  given 
expenditure  and  pounds  of  pollutants 
removed,  the  cost  per  pound-equivalent 
removed  would  be  lower  when  more 
highly  toxic  pollutants  are  removed  than 
if  pollutants  of  lesser  toxicity  are 
removed.  Cost-effectiveness  is 
calculated  as  the  ratio  of  the 
incremental  annual  costs  to  the 
incremental  pounds-equivalent  removed 
for  each  option.  So  that  comparisons  of. 
the  cost  effectiveness  among  other 
regulated  industries  may  be  made, 
annual  costs  for  all  cost-effectiveness 
analyses  are  reported  in  1981  dollars- 

The  cost-effectiveness  methodology 
used  in  this  analysis  takes  into  account 
reduction  of  air  emissions  of  volatile 
organic  chemicals  expected  to  result 
from  use  of  the  model  technology  (steam 
stripping)  upon  which  the  effluent 
limitations  and  standards  for  volatile 
priority  pollutants  are  based.  Reductions 
in  air  emissions  of  these  pollutants  is 
counted  in  computing  the  cost- 
effectiveness  of  the  regulations  since  the 
best  available  treatment  technologies 
identified  for  the  regulation  reduce  these 
emissions.  The  toxic  weighting  factors 
used  take  into  account  the  toxicity  and 


carcinogenicity  of  these  chemicals  to 
humans  through  inhalation.  The 
incremental  cost-effectiveness  results 
for  the  two  regulatory  options  and  two 
discharge  statuses  are  shown  in  the 
following  tables. 

The  cost-effectiveness  values  for  the 
indirect  dischargers  (PSES)  shown  in  the 
tables  account  for  the  reduction  that 
would  occur  in  the  discharge  of 
Malathion.  Until  recently,  a  large 
amount  of  Malathion  was  being 
discharged  indirectly  by  a  single  plant, 
and  the  cost-effectiveness  estimates 
shown  below  were  developed  assuming 
the  occurrence  of  this  discharge.  EPA 
has  recently  been  informed  that  this 
plant  has  ceased  production  of 
Malathion  and  does  not  plan  to 
manufacture  it  in  the  future.  EPA  notes 
that  the  cost-effectiveness  value  of  $1 
per  pound-equivalent  shown  in  the  table 
for  Option  1  would  increase  to  Sl8  per 
pound-equivalent  if  the  reduction  of 
Malathion  were  not  considered  in  the 
cost-effectiveness  analysis. 

Cost-Effectiveness  for  the  Treated 
Discharge  Option  (Option  1) 

[1981  dollars] 


Total 

removals 

(lbs) 

Total 

removals 

(coppei  lt>- 

ecj) 

Cost- 
effec- 
tiveness 

value 
(S/lb- 
eq) 

BAT 
Sobcategofy 
A 

5.994.072 
109.176 

1.198.882 
4.832,553 

$10 

PSES 
Subcategoiy 

A  

1 

Cost-Effectiveness  for  the  Zero 
Discharge  Option  (Option  2) 

[1981  dollars] 


Total 

removals 

Oba) 

Total 

removals 

(copper  il>- 

ea) 

Cost- 

effec- 

tivoness 

value 

($/lt)- 

«q) 

bat 

Sotxaiegory 
A 

6.038.299 
110.495 

1,375.819 
4.860.338 

$2,841 

PSES 
Sutxategory 

A 

76 

Note:  1981  dollars  are  used  to  make  all  Agency 
Cost-Effecttveness  analyses  as  comparable  as  pos- 
sible. 


F.  Effects  of  the  Proposed  Regulation  on 
New  Sources  (NSPS  and  PSNS) 

1.  Subcategory  A.  EPA  is  proposing  to 
establish  NSPS/PSNS  for  the  organic 
pesticide  chemicals  manufacturing 
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subcategory  equal  to  BAT/PSES 
limitationi  for  PAIs,  modified  to  reflect 
a  wastewater  flow  reduction  of  28 
percent  in  some  cases.  NSPS  for  priority 
pollutants  is  bein^  set  equal  to  the  BAT 
limitations. 

The  projected  impact  of  the  proposed 
regulation  on  new  sources  is  expected  to 
be  less  burdensome  than  the  impact  of 
the  BAT/PSES  regulations  on  existing 
sources.  Designing  a  new  technology 
prior  to  facility  construction  is  typically 
less  expensive  than  retro-fitting  a 
facility  for  a  new  technology.  Since 
compliance  with  the  discharge  option 
(Option  1)  has  been  found  to  be 
economically  achievable  for  existing 
facilities,  it  is  expected  that  compliance 
with  Option  1  will  also  be  achievable  for 
new  sources. 

For  Option  2,  the  economic  impacts 
are  projected  to  be  the  same  as  for 
Option  2  BAT  (i.e.,  very  high  and 
unachievable),  because  costs  are  from 
on-going  incineration  (and  possible 
transporting);  these  costs  would  be  the 
same  for  new  plants  and  existing  ones. 

2.  Subcategory  B.  NSPS/PSNS  for 
metallo-organic  pesticide  chemicals  are 
not  being  proposed  at  this  time. 
Therefore,  there  are  no  associated 
impacts  on  new  sources. 

G.  Regulatory  Flexibility  Analysis; 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.,  Pub.  L.  96-354)  calls 
for  the  Agency  to  prepare  a  Regulatory 
Flexibility  Analysis  (RFA)  for  proposed 
regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  purpose  of  the  Act  is  to 
ensure  that,  while  achieving  EPA's 
statutory  goals,  the  Agency's  regulations 
do  not  impose  disproportionate  impacts 
on  small  entities. 

Both  the  treated  discharge  option  and 
the  zero  discharge  option  were 
evaluated  to  determine  their  impacts  on 
small  entities.  For  each  of  these  options, 
the  effects  of  the  BAT  and  PSES 
regulations  were  separately  considered. 
The  analysis  proceeded  in  three  steps. 
The  first  step  was  a  screening  test  to 
evaluate  whether  the  proposed 
regulations  are  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  sraaD  entities.  If  such  an 
impact  was  detected,  the  analysis 
proceeded  to  a  second  stage  in  which 
logistic  regression  was  used  to  evaluate 
whether  small  entities  would  be 
disproportionately  impacted  by  the 
proposed  regulation.  Finally,  if  the 
impacts  appeared  to  be 
disproportionate,  alternative  regulatory 
options  would  be  considered. 

For  the  first  stage  of  analysis,  EPA 
defined  a  small  entity  based  on  the 
Small  Business  Adminretration  (SBA) 


standards.  The  SBA  has  established 
standards  based  on  employment  at  firms 
(including  all  affiliates  and  divisions)  for 
each  SIC  group.  For  SIC  2889  (which 
includes  pesticide  manufacturers)  the 
SBA  defines  a  small  business  as  one 
employing  less  than  1,000  people. 
Employment  data  for  firms  that  own 
pesticides  manufacturing  facilities  was 
obtained  from  Dun  and  Bradstreet's 
Million  Dollar  Directory.  Consistent 
with  the  other  components  of  the  EIA, 
significant  impacts  were  defined  as 
facility  closures,  product  line  closures, 
or  other  significant  financial  impacts  as 
previously  discussed.  Using  these 
measures,  the  results  of  the  small 
business  analysis  are  discussed  below 
for  the  two  regulatory  options. 

1.  Option  1:  Treated  Discharge 

a.  BAT.  As  previously  discussed,  it  is 
projected  that  two  facilities  will 
experience  product  line  closures  due  to 
BAT  regulations  uiwJer  this  discharge 
option.  No  facility  closures  or  other 
significant  financial  impacts  are 
expected  to  occur.  Both  firms  that  are 
expected  to  experience  facility  product 
line  closures  have  fewer  than  1,000 
employees.  No  further  analysis  was 
conducted  since  it  was  judged  that  the 
closure  of  two  facility  product  lines  did 
not  constitute  a  "significant  impact  on  a 
substantial  number  of  small  entities". 

b.  PSES.  A  single  facility  is  expected 
to  experience  a  product  line  closure 
under  the  PSES  regulation.  Using  the 
SBA  definition,  the  firm  that  owns  this 
facility  is  not  small.  Since  a  "substantial 
number  of  small  entities"  are  not 
expected  to  be  affected  by  this 
regulation,  no  further  analysis  was 
conducted. 

2.  Option  2:  Zero  Discharge 

a.  BAT.  Of  the  firms  with  publicly- 
available  employment  data,  using  the 
SBA  definition  of  small,  two  small  firms 
are  expected  to  have  a  facility  close 
while  one  additional  small  firm  will 
have  a  facility  close  a  product  line  under 
this  regulatory  option. ^  There  may  be 
additional  closures  in  the  private  firms 
for  which  employment  data  is  not 
available.  No  facihties  were  expected  to 
experience  "other  significant  financial 
impacts"  under  this  option.  Since  a 
significant  number  of  small  entities 
might  be  substantially  impacted,  an 
analysis  of  differential  impacts  was 
performed. 

In  the  second  stage  of  analysis,  EPA 
considered  five  measures  of  the  size  of 
the  "small  entity": 

•  firm  revenues 


•  total  facility  revenues 

•  total  facility  employment 

•  pesticide-related  facility  revenues 

•  pesticide-related  facility 
employment 

These  size  measures  were  plotted 
against  the  two  impact  measures: 
facility  closure,  and  product  line  closure. 
The  relationship  between  size  and 
impacts  was  also  tested  statistically 
through  logistic  regression.  An  estimated 
coefficient  of  the  size  variable  that  was 
positive  and  statistically  different  from 
zero  implies  disproportionately  large 
impacts  on  small  entities.  However, 
none  of  the  regressions  resulted  in  this 
conclusion.  Therefore,  the  regulation  is 
not  expected  to  differentially  impact 
small  businesses  and  no  regulatory 
flexibility  analysis  is  required. 

b.  PSES.  Of  the  firms  with  publicly- 
available  employment  data,  using  the 
SBA  definition,  five  small  firms  are 
expected  to  have  a  facility  close  and  an 
additional  two  firms  are  expected  to 
have  a  facility  close  a  product  line  under 
this  reguJatory  option.'  There  may  be 
additional  closures  in  the  private  firms, 
for  which  employment  data  are  not 
available.  No  small  facilities  were 
expected  to  experience  "other 
significant  financial  impacts"  under  this 
option.  Since  a  significant  number  of 
smaD  entities  might  be  substantially 
impacted,  an  analysis  of  differential 
impacts  was  again  performed. 

The  same  size  measures,  impacts,  and 
regression  were  used  as  were  discussed 
under  the  proposed  B.AT  .'•egulation. 
Again,  none  of  the  regressions  resulted 
in  the  conclusion  that  small  businesses 
will  bear  disproportionately  large 
impacts  of  the  regulation.  Therefore,  no 
regulatory  flexibility  analysis  is 
required. 

Executive  Order  12291 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  perform  a 
Regulatory  Impact  Analysis  (RIA)  of  a 
major  regulation.  Major  regulations  are 
those  that  impose  an  annual  cost  to  the 
economy  of  $100  million  or  more,  or 
meet  other  criteria  described  in  the 
Order.  The  discharge  option  (Option  1), 
which  EPA  is  proposing  to  adopt  for 
pesticide  manufacturers  of  organic 
chemicals,  is  projected  to  cost  under 
$100  million  aimually.  This  option 
therefore  does  not  trigger  the 
requirement  of  conducting  an  RIA.  This 
rule  was  submitted  to  the  Office  of 
Management  and  Budget  for  review. 


*  A  total  of  sixteen  direct  discharge  facilities  are 
projected  to  ok>ee  under  this  option. 


'  A  total  of  eleven  indirect  dischar^  facilities  are 
projected  to  close  under  this  option. 
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I.  Paperwork  Reduction  Act 

Today's  proposed  ride  will  impcse  no 
-  increase  in  the  reporting  or  record 
keeping  burden  to  respondenLs  as 
covered  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S  C 
3501  et  seq.  The  proposed  rule  contams 
no  information  requirements. 

XVII.  Water  Quality  Analyses 

The  water  quality  benefits  of 
controlling  the  discharge  from  pesticide 

manufactunng  facilities  to  surface 
waters  and  POTWs  were  evaluated  in 
national  analyses  of  direct  and  indirect 
discharges.  All  122  PAIs  proposed  for 
regulation  have  at  least  one  toxic  efffct 
(human  health  carcinogen  and/or 
systemic  toxicant  or  aquatic  toxicant) 
In  addition,  many  of  these  pollutants 
bioaccumulafe  and  persist  in  the 
environment.  While  air.bient  monitonns; 
for  PAIs  has  been  liT.ited.  studies  have 
demonstrated  the  bioaccumulation  of 
pesticides  in  aquatic  life  and 
accumulation  of  pesticides  in  sediments. 
Furthermore,  human  health  impacts, 
primarily  through  worker  exposure, 
have  been  reported  (respiratory  disease, 
liver  impairment,  and  cancer  incidence). 
Six  cases  of  ground  water 
contamination,  four  cases  of  surface 
water  contamination  and  three  cases  of 
impairment  of  POTW  operations  have 
also  been  documented. 

The  effects  of  direct  wastewater 
discharges  on  receiving  stream  water 
quality  were  evaluated  at  current  and 
proposed  BAT  treatment  levels  for 
today's  proposed  rvAe.  Twenty-four 
pesticide  manufacturing  facilities 
discharging  52  PAIs  and  37  priority 
pollutants  to  23  receiving  streams  were 
evaluated.  Water  quality  models  were 
used  to  project  pollutant  in-stream 
concentrations  based  on  estimated 
releases  at  current  and  proposed 
treatment  levels;  the  in-stream 
concentrations  were  then  compared  to 
EPA-pubhshed  water  quality  criteria  or 
to  toxic  effect  levels  documented  where 
EPA  water  quality  criteria  are  not 
available  for  certain  PAIs. 

In-stream  pollutant  concentrations  for 
8  pollutants  are  projected  to  exceed 
human  health  criteria  or  human  toxic 
effect  levels  in  9  percent  of  the  receiving 
streams  at  current  and  proposed 
discharge  levels.  At  proposed  discharge 
levels  7  pollutants  are  projected  to 
exceed  human  health  criteria  or  toxic 
effect  levels,  however,  the  magnitude  of 
excursions  are  reduced  by  more  than  10 
fold  The  percentage  of  receiving 
streams  with  in-stream  pollutant 
concentrations  projected  to  exceed 
chronic  aquatic  life  criteria  or  aquatic 
toxic  effect  levels  will  be  reduced  from 


22  percent  at  current  discharge  levels  to 
9  percent  at  proposed  discharge  levels. 
A  total  of  10  pollutants  at  current  and  6 
pollutants  at  proposed  discharge  levels 
are  projected  to  exceed  in-stream 
criteria  or  toxic  effect  levels. 

In  addition,  the  effects  of  POTW 
wastewater  discharges  of  29  PAIs  and 
34  priority  pollutants  on  receiving 
stream  water  quality  were  evaluated  at 
current  and  proposed  treatment  levels 
for  26  indirect  discharging  pesticide 
manufacturing  facilities,  which 
discharge  to  20  POTWs  on  19  receiving 
streams.  Water  quaUty  models  were 
used  to  project  pollutant  in-stream 
concentrations  based  on  estimated 
releases  at  current  and  proposed 
treatment  levels;  the  in-stream 
concentrations  were  then  compared  to 
EPA  published  water  quality  criteria  or 
to  toxic  effect  levels. 

EPA  projects  that  in-stream  pollutant 
concentrations  for  2  pollutants  will 
exceed  human  health  criteria  or  human 
toxic  effect  levels  in  10  percent  of  the 
receiving  streams  at  current  and 
proposed  discharge  levels.  The 
percentage  of  receiving  streams  with  in- 
stream  pollutant  concentrations 
projected  to  exceed  chronic  aquatic  life 
criteria  or  aquatic  toxic  effect  levels 
would  be  reduced  from  16  percent  at 
current  discharge  levels  to  5  percent  at 
proposed  discharge  levels.  A  total  of  3 
pollutants  at  current  and  1  pollutant  at 
proposed  discharge  levels  are  projected 
to  exceed  in-stream  criteria  or  toxic 
effect  levels. 

The  potential  impacts  of  27  indirect 
discharging  pesticide  manufacturing 
facilities,  which  discharge  to  21  POTWs 
were  evaluated  in  terms  of  inhibition  of 
POTW  operation  and  contamination  of 
sludge.  Twenty-nine  PAIs  and  26 
priority  pollutants  were  eva-luated  for 
potential  POTW  operation  inhibition. 
Three  PAIs  and  10  priority  pollutants 
were  evaluated  for  potential  sludge 
contamination  problems.  At  current 
discharge  levels,  inhibition  and/or 
sludge  contamination  problems  are 
projected  to  occur  at  24  percent  of  the 
POTWs  for  a  total  of  6  pollutants  while 
at  proposed  discharge  levels  inhibition 
and/or  sludge  contamination  problems 
are  projected  to  occur  at  14  percent  of 
the  POTWs  for  a  total  of  4  pollutants. 

The  POTW  inhibition  and  sludge 
values  used  in  this  analysis  are  not,  in 
general,  regulatory  values.  They  are 
based  upon  engineering  and  health 
estimates  contained  in  guidance  or 
guidelines  published  by  EPA  and  other 
sources.  Thus.  EPA  generally  is  not 
basing  its  regulatory  approach  for 
proposed  pretreatment  discharge  levels 
upon  the  finding  that  some  pollutants 


interfere  with  POTWs  by  impairing  their 
treatment  effectiveness  or  causing  them 
to  violate  applicable  sludge  limits  for 
their  chosen  disposal  methods.  (Rather, 
the  proposed  discharge  limits  are  based 
upon  a  determination  of  pass  through  as 
explained  earlier  in  the  preamble.) 
However,  the  values  used  in  the 
analysis  do  help  indicate  the  potential 
benefits  for  POTW  operation  and  sludge 
disposal  that  may  result  from  the 
compliance  with  proposed  pretreatment 
discharge  levels. 

XVIII.  Non-Water  Quality 
Environmental  Impacts 

The  elimination  or  reduction  of  one 
form  of  pollution  may  create  or 
aggravate  other  environmental 
problems.  Therefore,  sections  304(b)  and 
306  of  the  Act  call  for  EPA  to  consider 
the  non-water  quality  environmental 
impacts  of  effluent  limitations  guidelines 
and  standards.  Accordingly,  EPA  has 
considered  the  effect  of  these 
regulations  on  air  pollution,  solid  waste 
generation,  and  energy  consumption. 

A.  Air  Pollution 

Pesticide  facilities  generate 
wastewaters  that  contain  significant 
concentrations  of  organic  compounds, 
some  of  which  are  also  on  the  Hst  of 
Hazardous  Air  Pollutants  (HAP)  in  title 
3  of  the  Clean  Air  Act  Amendments 
(CAAA)  of  1990.  These  wastewaters 
typically  pass  through  a  series  of 
collection  and  treatment  units  that  are 
open  to  the  atmosphere  and  allow 
wastewaters  containing  organic 
compounds  to  contact  ambient  air. 
Atmospheric  exposure  of  these  organic- 
containing  wastewaters  may  result  in 
significant  volatilization  of  both  volatile 
organic  compounds  (VOC),  which 
contribute  to  the  formation  of  ambient 
ozone,  and  HAP  from  the  wastewater. 

VOC  and  HAP  are  emitted  from 
wastewater  beginning  at  the  point 
where  the  wastewater  first  contacts 
ambient  air.  Thus,  VOC  and  HAP  from 
wastewater  may  be  of  concern 
immediately  as  the  wastewater  is 
discharged  from  the  process  unit 
Emissions  occur  from  wastewater 
collection  units  such  as  process  drains, 
manholes,  trenches,  sumps,  junction 
boxes,  and  from  wastewater  treatment 
units  such  as  screens,  settling  basins, 
equalization  basins,  biological  aeration 
basins,  air  or  steam  strippers  lacking  air 
emission  control  devices,  and  any  other 
units  where  the  wastewater  is  in  contact 
with  the  air. 

Today's  proposed  regulations  are 
based  on  the  use  of  steam  stripping 
rather  than  air  stripping  as  an  in-plant 
technique  for  controlling  volatile  organic 
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compounds.  Also,  steam  strippers  are 
proposed  in  conjunction  with  chemical 
oxidations  systems  as  a  combined  BAT- 
level  technology  to  prevent  air 
emissions  of  chlorinated  priority 
pollutants  from  the  chemical  oxidation 
effluent. 

No  adverse  air  impacts  are  expected 
to  occur  due  to  the  proposed  regulations. 
Based  on  raw  wastewater  loading 
estimates,  air  emissions  of  volatile 
priority  pollutants  would  decrease  by 
six  million  pounds  per  year  due  to  the 
use  of  steam  stnppmg.  (The 
development  of  wastewater  loading 
estimates  and  air  pollution  reduction 
benefits  due  to  in-plant  steam  stripping 
are  discussed  in  detail  in  section  8  of  the 
Technical  Development  Document.)  The 
proposed  regulation,  however,  does  not 
require  steam  stripping  or  any  specific 
technology,  but  only  establishes  the 
amo'jnt  of  pollutant  that  can  be 
discharged  to  navigable  waters.  As 
noted  in  section  XI.C.l  above,  the 
Agency  in  the  OCPSF  rule  concluded 
that  the  issue  of  volatile  air  emissions  is 
best  addressed  under  laws  that 
specifically  direct  EPA  to  control  air 
emissions.  (EPA  notes,  however,  that  all 
of  the  pesticides  manufacturing  plants 
that  currently  use  stripping  are  using 
steam  strippers  and  not  air  strippers.) 
There  are.  in  fact,  activities  underway 
under  the  Clean  Air  Act  to  address 
emissions  of  VOCs  from  industrial 
wastewater.  Specifically,  the  Agency 
plans  to  issue  a  Control  Techniques 
Guideline  (CTG)  for  Industrial 
Wastewater  (IWW)  under  section  110  of 
the  CAA  (title  1  of  the  1990  CAAA).  The 
Pesticide  Industry  is  one  of  several 
industries  that  would  be  covered  by  the 
IWW  CTG.  The  IWW  CTG  will  provide 
guidance  to  the  State  recommending 
reasonably  available  control  technology 
(RACTl  for  VOC  emissions  from 
industrial  wastewater  at  facilities 
located  in  areas  failing  to  attain  the 
National  Ambient  Air  Quality  Standards 
for  ozone.  The  Agency  also  plans  to 
issue  a  National  Emission  Standard  for 
Hazardous  Air  Pollutants  (NESHAP) 
under  section  112  of  the  CAA  to  address 
air  emissions  of  the  HAP  listed  in  title  3 
of  the  1990  CAAA.  This  Pesticide 
NESHAP  will  define  maximum 
achievable  control  technology  (MACT). 
MACT  standards  are  technology-based 
standards.  The  1990  CAAA  set 
maximum  control  requirements  on 
which  MACT  can  be  based  for  new  and 
existing  sources.  RACT  for  the  CTG  and 
MACT  for  the  NESHAP  will  be  based  on 
the  same  control  strategy.  That  control 
strategy  is: 

1.  Identify  wastewater  streams 
requiring  control; 


2.  Control  the  conveyance  of  the 
wastewater  to  the  treatment  unit 
(hardpipe.  control  vents  and  openings); 

3.  Treat  the  wastewater  to  remove  or 
destroy  the  organic  compound  {e.g. 
steam  stripping); 

4.  Control  air  emissions  from  the 
treatment  unit; 

5.  Control  residuals  removed  during 
treatment. 

In  view  of  the  upcoming  air  emission 
guidelines  and  standards,  the  Agency 
encourages  facilities  to  consider 
integrated  multi-media  approaches 
when  designing  methods  of  complying 
with  the  upcoming  pesticide  effluent 
guidelines.  Combining  compliance  with 
the  effluent  guidelines  and  upcoming 
CAA  regulations  vyill  be  more 
economical  than  individual  compliance 
with  each  rule. 

B.  Solid  Waste 

Solid  waste  would  be  generated  due 
to  the  following  technologies,  if 
implemented  to  meet  proposed 
regulations:  Steam  stripping,  hydroxide 
precipitation,  and  biological  treatment. 
The  solid  wastes  generated  due  to  the 
implementation  of  the  technologies 
discussed  above  were  costed  for 
disposal  by  off-site  incineration.  These 
costs  were  included  in  the  economic 
evaluation  of  the  proposed  technologies. 

The  overhead  stream  from  steam 
stripping  will  generally  contain  organic 
waste.  In  some  cases,  due  to  the  large 
volume  of  the  overhead  stream,  the 
Agency  costed  two  steam  strippers  in 
series,  with  the  second  steam  stripper 
treating  the  overheads  stream  from  the 
first  stripper.  In  these  cases,  the  only 
organic  waste  that  would  need  disposal 
is  the  overheads  from  the  second  steam 
stripper.  EPA  estimates  that  about  12 
million  pounds  per  year  of  organic 
waste  would  be  generated  due  to  steam 
stripping  at  16  facilities. 

Hydroxide  precipitation  technology 
utilizes  calcium  hydroxide  or  a  similar 
chemical  reagent  to  treat  metal- 
containing  wastewaters.  The 
precipitated  solids  represent  a  solid 
waste.  It  is  estimated  that  31  thousand 
pounds  per  year  of  precipitated  soHds 
would  be  generated  due  to  the 
implementation  of  hydroxide 
precipitation  at  one  facility. 

Biotreatment  is  the  proposed 
technology  for  controlling  VAl 
wastewater  discharges  at  two  facihties. 
Biosludge  is  continuously  generated 
during  biotreatment,  and  part  of  the 
sludge  must  be  discharged  from  the 
treatment  system  to  ensure  proper 
operation.  It  is  estimated  that  48.000 
pounds  per  year  of  biosludge  would  be 
generated  due  to  the  proposed 
regulations.  For  comparison,  EPA 


estimates  that  all  POTW's  combined 
generate  more  than  7,7  million  tons  of 
sludge  annually,  while  compliance  with 
OCPSF  BAT  effluent  guidelines  is 
projected  to  increase  solid  waste 
generation  by  over  22.000  tons  annually. 

C.  Energy  Requirements 

EPA  estimates  that  the  attainment  of 
BAT.  NSPS,  PSES,  and  PSNS  will 
increase  energy  consumption  by  a  srraH 
increment  over  present  industry  use. 
The  main  energy  requirement  in  today's 
proposed  rule  is  to  generate  steam  used 
by  the  proposed  steam  strippers.  Steam 
provides  the  heat  energy  necessary  to 
separate  volatile  pollutants  from 
wastewater  streams  treated  by  this 
technology.  It  is  estimated  that  about 
800  million  pounds  per  year  of  steam 
would  be  required  by  steam  strippers 
operating  at  16  facilities.  This  would 
require  approximately  187,000  barrels  of 
oil  annually:  the  United  States  currently 
consumes  about  19  million  barrels  per 
day.  Energy  requirements  will  also 
increase  minimally  due  to  pumping 
needs  associated  with  the  proposed 
technologies. 

XIX.  Regulatory  Implementation 

A.  Upset  and  Bypass  Provisions 

A  recurring  issue  is  whether  industry 
limitations  and  standards  should  include 
provisions  authorizing  noncompliance 
with  effluent  limitations  dunng  periods 
of  "upset"  or  "bypass".  An  upset. 
sometimes  called  an  "excursion."  is  an 
unintentional  noncompliance  occurring 
for  reasons  beyond  the  reasonable 
control  of  the  permittee,  EPA  believes 
that  upset  provisions  are  necessary 
because  such  upsets  will  inevitably 
occur  due  to  limitations  in  control 
technology.  Because  technology-based 
limitations  can  require  only  what 
technology  can  achieve,  it  is  claimed 
that  liability  for  such  situations  is 
improper.  When  confronted  with  this 
issue,  courts  have  been  divided  on  the 
question  of  whether  an  explicit  upset  or 
excursion  exemption  is  necessary  or 
whether  upset  or  excursion  incidents 
may  be  handled  through  EPAs  exercise 
of  enforcement  discretion,  (Compare 
Marathon  Oil  Co.  v,  EPA.  564  F.2d  1253 
(9th  Cir.  1977)  with  Weyerhaeuser  v. 
Castle.  590  F2d  1011  (DC  Cir.  1978).  See 
also  American  Petroleum  Institute  v. 
EPA.  540  F.2d  1023  (10th  Cir.  1976);  CPC 
International  Inc.  v.  Tram.  540  F.2d  973 
(4th  Cir.  1976)):  and  FMC  Corp.  v.  Train, 
539  F.2d  973  (4th  Cir.  1976)) 

While  an  upset  is  an  unintentional 
episode  during  which  effluent 
hmitations  are  exceeded,  a  bypass  is  an 
act  of  intentional  noncompliance  during 
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which  wastewater  treatment  facilities 
are  circumvented  in  emergency 
situations. 

EPA  has  both  upset  and  bypass 
provisions  in  NPDF.S  permits,  and  has 
promulgated  NPDES  regulations  which 
include  upset  and  bypass  permit 
provisions.  (See  45  FR  33290.  33448;  40 
CFR  122.60(g)(h),  May  19,  1980).  The 
upset  provision  establishes  an  upset  as 
an  affirmative  defense  to  prosecution  for 
violation  of  technology-based  effluent 
limitations.  The  bypass  provision 
authorizes  bypassing  to  prevent  loss  of 
life,  personal  injury,  or  severe  property 
damage.  Since  permittees  in  the 
pesticide  manufacturing  industry  will  be 
entitled  to  upset  and  bypass  provisions 
in  NPDES  permits,  these  proposed 
regulations  do  not  specifically  repeat 
these  provisions. 

B.  Variances  and  Modifications 

Upon  the  promulgation  of  these 
regulations,  the  numerical  effluent 
limitations  for  the  appropriate 
subcategory  must  be  applied  in  all 
Federal  and  State  NPDES  permits  issued 
to  direct  dischargers  in  the  pesticide 
manufacturing  industry.  In  addition,  the 
pretreatment  standards  are  directly 
applicable  to  indirect  dischargers. 

For  the  BPT  effluent  hmitations,  the 
only  exception  to  the  binding  limitations 
is  EPA's  "fundamentally  different 
factors"  ( 'FDF')  variance  (40  CFR  part 
125,  subpart  D).  This  variance 
recognizes  factors  concerning  a 
particular  discharger  which  are 
fundamentally  different  from  the  factors 
considered  in  this  rulemaking.  Although 
this  variance  clause  was  set  forth  in 
EPA's  1973-1976  effluent  guidelines,  it  is 
now  included  in  the  NPDES  regulations 
and  not  the  specific  industry  regulations. 
(See  44  FR  32854,  32893  [June  7, 1979]  for 
an  explanation  of  the  "fundamentally 
different  factors"  variance).  The 
procedures  for  application  for  a  BPT 
FDF  variance  are  set  forth  at  40  CFR 
122.21(m)(l)(i)(A). 

Dischargers  subject  to  the  BAT 
limitations  proposed  in  these  regulations 
may  also  apply  for  an  FDF  variance, 
under  the  provisions  of  sec.  301  (n)  of  the 
Act,  which  regulates  BAT,  BCT,  and 
pretreatment  FDFs.  In  addition,  BAT 
limitations  for  nonconventional 
pollutants  may  be  modified  under  sec. 
301(c)  and  301(g)  of  the  Act.  Under  sec. 
301(1)  of  the  Act,  these  latter  two 
statutory'  modifications  are  not 
applicable  to  "toxic"  or  conventional 
pollutants. 

Dischargers  subiec!  •()  pretreatment 
standards  for  existing  sctrrps  arp  also 
subject  to  the  ■•funci.imer.ially  diffi-ren; 
factors"  variance  and  crecits  for 
pollutants  removed  bv  POTWs  as 


discussed  in  section  XITIE.  Dischargers 
subject  to  pretreatment  standards  for 
new  sources  are  subject  only  to  the 
removal  credit  provision  (See  section 
XIII. E).  New  sources  subject  to  NSPS  are 
nut  eligible  for  EPA's  "fundamentally 
different  factors"  variance  or  any 
statutory  or  regulatory  modifications. 
(See  duPont  y.  Trs'n.  supra.) 

C.  Relationship  to  NPDES  Permits  and 

Monitoring  Requirements 

The  BAT  and  NSPS  limitations  in 
today's  proposed  rule  would  be  applied 
to  individual  pesticide  plants  through 
NPDES  permits  issued  by  EPA  or 
approved  State  agencies  under  section 
402  of  the  Act.  The  preceding  section  of 
this  preamble  discussed  the  binding 
effect  of  this  regulation  on  NPDES 
permits,  except  when  variances  and 
modifications  are  expressly  authorized. 
This  section  adds  more  detail  on  the 
relation  between  this  regulation  and 
NPDES  permits. 

One  issue  is  how  this  regulation  will 
affect  the  powers  of  NPDES  permit- 
issuing  authorities.  EPA  has  developed 
the  limitations  and  standards  in  the 
proposed  rule  to  cover  the  typical 
facility  for  this  point  source  category.  In 
specific  cases,  the  NPDES  permitting 
authority  may  have  to  establish  permit 
limits  on  toxic  pollutants  that  are  not 
covered  by  this  regulation.  This 
regulation  does  not  restrict  the  power  of 
any  permitting  authority  to  act  in  any 
manner  consistent  with  law  or  these  or 
any  other  EPA  regulations,  guideline,  or 
policy.  For  example,  if  this  regulation 
does  not  control  a  particular  pollutant, 
the  permit  issuer  may  still  limit  such 
pollutants  on  a  case-by-case  basis,  as 
appropriate  under  the  Act.  In  addition,  if 
State  water  quality  standards  or  other 
provisions  of  State  or  Federal  Law 
require  limits  on  pollutants  not  covered 
by  this  regulation  (or  require  more 
stringent  Umits  on  covered  pollutants), 
the  permit  issuing  authority  must  apply 
those  limitations. 

Another  topic  of  concern  is  the 
operation  of  EPA's  NPDES  enforcement 
program,  which  was  an  important 
consideration  in  developing  today's 
proposal.  The  Agency  emphasizes  that 
although  the  Clean  Water  Act  is  a  strict 
liabihty  statute,  EPA  can  initiate 
enforcement  proceedings  at  its 
discretion.  EPA  has  exercised  and 
intends  to  exercise  that  discretion  in  a 
manner  that  recognizes  and  promotes 
good  faith  compliance. 

D.  Best  Management  Practices 

Section  304(e)  of  the  Act  authorizes 
the  Administrator  to  prescribe  "best 
management  practices  "  fBMPs).  EPA 
may  develop  BMPs  that  apply  to  all 


industrial  sites  or  to  a  designated 
industrial  category,  and  may  ofTer 
guidance  to  permit  authorities  in 
establishing  management  practices 
required  by  unique  circumstances  at  a 
given  plant.  The  use  of  dikes,  curbs,  and 
other  control  measures  are  being  used  at 
some  PAJ  manufacturing  facilities  to 
contain  leaks  and  spills  as  part  of  good 
"housekeeping"  practices.  The  Agency 
sees  no  need  to  propose  any  general 
BMPs  at  this  time,  but  solicits  comments 
on  whether  to  propose  BMPs  and  why. 

E.  Analytical  Methods 

Section  304(h)  of  the  Act  directs  EPA 
to  promulgate  guidelines  establishing 
test  methods  for  the  analysis  of 
pollutants.  These  methods  are  used  to 
determine  the  presence  and 
concentration  of  pollutants  in 
wastewater,  and  are  used  for 
compliance  monitoring  and  for  filing 
applications  for  the  NPDES  program 
under  40  CFR  122.41(j)(4)  and 
122.21(g)(7).  and  for  the  pretreatment 
program  under  40  CFR  403.7(d).  To  date. 
EPA  has  promulgated  methods  for 
conventional  pollutants,  toxic 
pollutants,  and  for  some 
nonconventional  pollutants.  The  five 
conventional  pollutants  are  defined  at 
40  CFR  401.16.  Table  I-B  at  40  CFR  136 
lists  the  analytical  methods  approved 
for  these  pollutants.  The  65  toxic  metals 
and  organic  pollutants  are  defined  at  40 
CFR  401.15.  The  hst  of  65  toxic 
pollutants  was  expanded  to  a  list  of  126 
"Priority  Pollutants."  This  fist  of  Priority 
Pollutants  is  shown,  for  example,  at  40 
CFR  part  423,  appendix  A.  The  list 
includes  non-pesticide  toxic  organic 
pollutants,  toxic  metal  pollutants, 
cyanide,  asbestos,  and  toxic  pesticide 
pollutants  (including  3  of  the  122  PAls 
proposed  for  regulation  today). 
Currently  approved  methods  for  metals 
and  cyanide  are  included  in  the  table  of 
approved  inorganic  test  procedures  at  40 
CFR  136.3,  Table  I-B.  Table  I-C  at  40 
CFR  138.3  lists  approved  methods  for 
measurement  of  non-pesticide  organic 
pollutants,  and  Table  I-D  lists  approved 
methods  for  the  toxic  pesticide 
pollutants  and  for  other  pesticide 
pollutants. 

Many  of  the  currently  approved 
promulgated  methods  for  PAls  do  not 
include  the  most  recent  advances  in 
technology,  particularly  the  clean  up 
procedures  necessary  to  eliminate 
interferences  and  improve  reliability, 
nor  do  they  account  for  the  latest  and 
most  sensitive  detection  devices,  which 
permit  accurate  detection  of  PAI 
pollutants  at  very  low  concentrations. 

This  latest  technology  is  used  by 
many  companies  to  monitor 
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wastewaters,  and  was  used  by  EPA  in 
its  sampling  of  pesticide  manufacturing 
industry  wastewaters.  All  of  the  PAI 
pollutant  data  EPA  is  relying  on  for  the 
proposed  effluent  limitations  used 
analytical  methods  employing  the  latest 
in  analytical  technology.  EPA  is  today 
proposing  that  compliance  monitoring  of 
effluent  from  the  manufacture  of  the  122 
PAIs  proposed  for  regulation  must 
employ  methods  listed  in  Table  7. 

;.  Table  7  List  of  Methods.  The  Table 
7  list  of  methods  is  inclusive  of  all 
methods  that  pesticide  manufacturers 
will  be  permitted  to  use;  that  is,  it 
contains  methods  already  promulgated 
by  EPA  in  40  CFR  part  136.  updated  to 
new  versions  where  appropriate,  as  well 
as  analytical  methods  not  contained  in 
part  136.  The  proposed  regulatory 
language  makes  it  clear  that  pesticides 
manufacturers  will  be  required  to  use 
only  methods  in  Table  7  and  will  not  be 
permitted  to  use  methods  contained  in 
part  136  (except  'o  the  extent  they  are 
identical  to  the  methods  in  Table  7).  At 
a  later  date,  EPA  may  decide  to 
promulgate  the  methods  contained  in 
Table  7  as  allowable  methods  under 
part  136. 

2.  Methods  for  PAI  Pollutants.  EPA 
has  not  previously  promulgated  methods 
for  most  of  the  PAI  pollutants  in  today's 
proposed  rule.  In  1985.  as  part  of  the 
promulgation  of  effluent  limitations 
guidelines  and  standards  for  the 
Pesticide  Industry.  EPA  promulgated 
methods  for  61  PAIs  (50  FR  40672. 
October  4, 1985).  These  methods  were 
contained  in  a  methods  compendium 
titled  "Methods  for  Nonconventional 
Pesticides  Chemicals  Analysis — 
Municipal  and  Industrial  Wastewater", 
EPA  440/1-83/079-C.  This  document  is 
presently  out  of  print  and  unavailable 
except  in  photocopy  form.  The  methods 
were  also  published  in  their  entirety  in 
the  October  4, 1985.  Federal  Register. 
The  promulgated  methods  were 
withdrawn  as  a  part  of  the  withdrawal 
of  the  1985  proposed  rule  to  allow  for 
further  testing  and  possible  revision. 

Since  1986,  EPA  has  conducted 
additional  methods  development  for  PAI 
pollutants  to  incorporate  the  most  recent 
advances  in  technology,  particularly  the 
clean  up  procedures  necessary  to 
eliminate  interferences  and  improve 
reliability,  and  to  account  for  the  latest 
and  most  se"hsitive  detection  devices, 
which  permit  accurate  detection  of  PAI 
pollutants  at  very  low  concentrations.  In 
addition,  EPA  requested  and  received 
new  analytical  methods  from  pesticide 
manufacturing  facilities  which  monitor 
their  wastewater.  EPA  is  today 
proposing  that  all  of  these  methods  be 
available  for  compliance  monitoring  of 


effluent  from  the  manufacture  of  the  122 
PAIs  proposed  for  regulation;  for  many 
PAIs,  more  than  one  analytical  method 
is  being  proposed.  The  availability  of 
more  than  one  method  for  a  specific  PAI 
allows  flexibility  to  the  analyst  to  select 
the  analytical  method  that  provides  the 
most  accurate  results;  proposal  of 
alternative  methods  also  allows 
commenters  to  provide  comparative 
data  which  may  lead  to  further 
improvements  in  methods  or  to  rejection 
of  some  of  the  proposed  methods  where 
data  demonstrates  that  the  proposed 
method  is  inadequate. 

The  analytical  methods  proposed 
today  are  listed  in  Table  7.  This  list  also 
references  several  docimients  containing 
the  complete  methods.  All  the 
documents  containing  the  methods  are 
available  in  the  docket  for  this 
rulemaking.  EPA  will  send  a  copy  of 
these  proposed  methods  to  any 
interested  person  who  requests  a  copy 
in  writing.  The  request  should  be  sent  to 
the  address  specified  at  the  front  of  this 
notice.  The  documents  may  also  be 
obtained  as  follows: 


Document  title 


■Metnods  fof  the  Determina- 
tion of  Nonconventional 
Pesticides  in  Municipal 
and  Industnal  Wastewater". 

"Methods  for  tt>e  Determina- 
tion of  Organic  Com- 
pounds in  Dnnking  Water" 
(EPA/600/4-89/039),  re- 
vised July  1991 

"Methods  (or  the  Determina- 
tion of  Organc  Com- 
pounds in  Dnnking 
Water— Supplement  I" 
(EPA/600/4-90/020). 

"Methods  for  the  Determina- 
tion of  Metals  in  Environ- 
mental Samples  (EPA/ 
600/4-91/010). 


Source 


EPA  Sample  Control 
Center.  300  N.  Lee 
Street  Alexandria, 
VA  22314. 

NTISV  5285  Port 
Royal  Road, 
Spnngfield.  VA 
22162,  order 
)|iPB91 -231480. 

NTIS',  5285  Port 
Royal  Road, 
Springfield,  VA 
22162,  order 
#PB91-146027. 

f^tS*,  5285  Port 
Royal  Road. 
Spnngfield,  v » 
22162,  order 
#PB91-231498. 


•hfriS:  National  Technical  Information  Service. 

These  documents  include  methods  for 
the  122  PAIs  proposed  for  regulation 
today  as  well  as  other  PAIs.  A  number 
of  PAIs  which  are  not  manufactured  in 
the  United  States  are  incorporated  into 
products  that  are  formulated  in  the 
United  States.  The  Agency  is  continuing 
its  evaluation  of  these  methods,  and 
developing  new  methods,  for  potential 
use  in  monitoring  discharges  from 
pesticide  formulating/packaging  (PFP) 
plants.  EPA  intends  to  propose  effluent 
guidelines  for  the  PFP  industrial 
category  in  January,  1994. 

EPA  is  proposing  to  approve  these 
analytical  methods  so  that  all  pesticide 
methods  for  water  and  wastewater 
developed  by  EPA  to  date  will  be 
available  for  use  by  industry  and  by 
laboratories  that  test  for  these 


pesticides,  and  in  anticipation  of  EPA's 

future  rulemaking  for  Pesticides 
Formulators  and  Packagers.  However, 
merely  because  EPA  is  proposing 
approval  for  a  given  PAI  in  a  given 
method,  it  should  not  be  construed  that 
EPA  definitely  will  regulate  (or  not 
regulate)  that  PAI, 

Most  P.^Is  are  manufactured  at  only 
one  or  a  few  plants.  In  collecting 
analytical  data  for  today's  rule,  ElPA 
applied  a  given  method  to  the 
wastewater  from  the  specific  plant  at 
which  the  PAI  was  manufactured. 
Therefore,  most  of  these  methods  were 
tested  on  the  actual  wastewater  to 
which  EPA  expects  them  to  be  applied. 

3.  Methods  Required  for  Monitoring. 
Today's  proposed  analytical  methods 
will  be  used  by  pesticide  manufacturers, 
by  regulatory  agencies  including 
POrVV's,  by  commercial  testing 
laboratories,  and  by  others,  to  determine 
compliance  with  the  proposed  effluent 
limitations  guidelines  and  standards. 
The  methods  proposed  for  monitoring 
the  PAIs  proposed  for  regulation  in 
today's  notice  are  listed  in  Table  7. 
There  is  at  least  one  method  for  each 
PAI,  at  least  two  methods  for  most  PAIs, 
and  three  methods  for  many  PAIs.  EPA's 
intent  in  proposing  multiple  m.ethods  is 
to  permit  as  much  flexibility  as  possible 
while  controlling  the  quality  of  the 
methods  approved.  In  addition  to 
flexibility  in  method  selection,  a  certain 
amount  of  flexibility  withm  each  method 
is  permitted.  This  flexibility  was 
de'ailed  in  the  preamble  to  40  CFR  part 
136  wastewater  methods  (49  PT^  43234, 
October  26, 1984]  and  allows 
modification  of  the  method  to  overcome 
interference  problems.  These  alternate 
procedures  and  techniques  may  be 
employed  provided  that  the  quality 
control  (QC)  criteria  within  the  method 
are  all  met. 

XX.  Solicitation  of  Data  and  Comments 

EPA  invites  and  encourages  public 
participation  in  this  rulemaking.  The 
.■\aency  asks  that  comments  address  any 
perceived  deficiencies  in  the  record  of 
this  proposal  and  that  suggested 
revisions  or  corrections  be  supported  by 
data. 

EP.\  particularly  requests  information 
on  the  following  issues: 

1.  EPA  has  obtained  from  the  industry 
a  substantial  data  base  for  the  control 
and  treatment  technologies  which  serve 
as  the  basis  for  the  proposed 
regulations.  Plants  which  have  not 
submitted  data  or  which  have  compiled 
more  recent  data  are  requested  to 
forward  these  to  EPA.  The  data  should 
be  individual  data  points,  not  averages 
or  summary  data,  including  flow. 
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production,  and  all  pollutant  parametprs 
for  which  analyses  were  run. 

2  EPA  is  today  proposing  analytical 
methods  for  a  large  number  of  PAls 
Most  of  these  methods  have  been  tested 
in  pesticide  manufacturing  process 
wastewater.  The  methods  are  also 
a',  aiiable  for  use  in  analysis  of  other 
wastewaters  which  may  contain 
pesticides,  particularly  for  pesticide 
formulating/packaging  process 
wastewater  EPA  requests  data  and 
comments  on  all  of  the  analytical 
methods  proposed,  particularly  data  and 
com.ments  on  the  applicability  of  the 
methods  to  pesticide  formulating/ 
packaging  process  wastewater. 

3.  EP.A  has  developed  BAT  limitations 
prim.arily  on  the  basis  of  performance 
data  from  facilities  in  place.  EPA  solicits 
com.ments  on  the  costs  and/or 
effectiveness  of  any  alternative 
comiOination  of  treatment  that  may  also 
remove  active  ingredients  from 
wastewater,  e.g.,  removal  of  a 
technology  from  a  treatment  train,  or 
changes  in  retention  time  for 
technologies  such  as  hydrolysis  or 
carbon  adsorption.  EPA  may  use  such 
comments  to  make  alternative  BAT 
determinations  that  might  lower  the  cost 
of  achieving  pollutant  removal  benefits. 

4.  Are  you  aware  of  any  economically 
achievable  source  reduction  practices 
that  could  result  m  reduced  wastes, 
emissions  or  releases  to  all 
environmental  media  {water,  air  or 
land)?  Source  reduction,  as  defined  by 
the  Pollution  Prevention  Act  of  1990, 
reduces  the  generation  and  release  of 
hazardous  substances,  pollutants, 
wastes,  release  or  residuals  at  the 
source,  usually  within  a  process.  The 
term  includes  equipment  or  technology 
modification,  process  or  procedure 
modifications,  reformulation  or  redesign 
of  products,  substitution  of  raw 
materials,  and  improvements  in 
housekeeping,  miamtenance.  training,  or 
inventory  control.  The  term  "source 
reduction"  does  not  include  any  practice 
which  alters  the  physical,  chemical,  or 
biological  characteristics  or  the  volume 
of  a  substance,  pollutant,  or 
contaminant  through  a  process  or 
activity  which  itself  is  not  integral  to 
and  necessary  for  the  production  of  a 
product  or  the  providing  of  a  service.  For 
exam.ple.  are  there  families  of  pesticides 
(such  as  chlorinated  hydrocarbons, 
urethanes,  phosphate  esters,  etc.)  which 
have  enough  common  characteristics  to 
m.ake  source  reduction  technology 
transfer  possible?  Are  there 
opportunities  to  reduce  the  use  of 
solvents  as  carriers  during  the  synthesis 
of  the  pesticides?  Can  greater  use  of 
continuous  processes  instead  of  batch 


processes  lead  to  more  source 
reduction?  Are  there  improvements  that 
can  be  made  to  batch  processes  (e.g., 
better  scheduling  or  modified  cleaning 
practices]  that  promote  source 
reduction?  Please  do  not  limit  your 
answers  to  the  listed  examples.  For  each 
possible  source  reduction  option,  please 
provide  information  such  as: 

a.  The  nature  of  the  process  or 
practice; 

b.  Wastes,  emissions,  or  releases 
affected; 

c.  Changes  in  volume,  toxicity,  or 
concentration  of  the  wastes,  emissions, 
and  releases  after  accounting  for 
changes  in  production  and  for  factors 
other  than  production  that  may  affect 
waste,  emission,  or  release; 

d.  Impacts  on  releases  to  all  media 
(i.e..  transfers  from  one  medium  to 
another); 

e.  Impacts  on  energy  and  water  use; 

f.  Stage  of  development  of  pilot  source 
reduction  technique; 

g.  Costs  associated  with  the  activity, 
including  upfront  investment  operation/ 
maintenance  costs  of  the  source 
reduction  practices. 

Please  discuss  whether  these 
processes  could  be  adapted  to  other 
pesticide  manufacturing  operations. 

5.  EPA  solicits  comments  on 
alternative  methods  for  the  calculation 
of  limitations  where  actual  performance 
data  is  not  available  (see  Section  XI). 

6.  EPA  solicits  comments  on  the 
approach  for  setting  priority  pollutant 
limitations  as  explained  in  Section  XI 
but  only  with  respect  to  its 
appropriateness  for  the  pesticides 
manufacturers  rulemaking.  The 
comment  period  on  any  of  the  issues 
discussed  in  Section  XI  is  not  being 
reopened  with  respect  to  the  OCPSF 
rulemaking 

7.  EPA  requests  comment  on  whether 
it  should  allow  a  full  three  years  for 
compliance  with  PSES,  or  whether  a 
shorter  time  is  appropriate  where  plants 
are  already  subject  to  PSES  standards 
from  the  OCPSF  industrial  category. 

8.  EPA  requests  comment  on  the 
proposal  to  make  the  existing  BPT 
limitations  applicable  to  ametryn. 
prometon.  prometryn.  terbutryn. 
cyanazine,  atrazine,  propazine, 
simazine.  terbuthylazine,  glyphosate. 
phenylphenol,  hexazinone.  sodium 
phenylphenate,  biphenyl.  methoprene, 
and  organo-tin  pesticides. 

9.  EPA  solicits  comments  on  the 
approach  to  establishing  NSPS 
limitations.  Is  the  methodology  EPA  has 
chosen  to  establish  a  28%  wastewater 
flow  reduction  for  certain  PAIs 
appropriate?  Is  a  28%  reduction  in 
wastewater  flow  economically 


achievable  for  new  manufacturing 
plants  for  the  affected  PAls? 

10.  EPA  is  requiring  in-plant 
limitations  and  monitoring  of  certain 
PAIs  which,  when  combined  with  other 
process  wastewaters,  would  occur  at  the 
end-of-pipe  at  levels  below  the  current 
analytical  limits  of  detection.  EPA  has 
traditionally  set  technology-based 
performance  standards  at  end-of-pipe. 
providing  facilities  flexibility  to  meet 
these  standards.  Setting  in-plant 
limitations  may  reduce  this  desirable 
flexibility.  Is  setting  in-plant  limitations 
appropriate  where  methods  of  analytical 
detection  make  it  difficult  to  determine 
compliance  with  stringent  end-of-pipe 
performance  standards?  Is  the 
technology  required  to  meet  in-plant 
limitations  economically  achievable  and 
applicable  across  facilities  affected? 
Would  in-plant  limitations  interfere  with 
any  facility's  current  work  plan  process 
to  remove  PAIs  to  acceptable  levels 
before  final  discharge?  Has  EPA  set  in- 
plant  limitations  at  the  appropriate  stage 
of  PAI  treatment  and  does  setting  these 
in-plant  limitations  unnecessarily 
constrain  the  plant's  opportunity  to 
centrally  and  cosf-efTectively  treat  the 
plant's  total  effluent?  Are  there  any 
alternative  ways  to  set  effluent 
limitations  for  these  PAIs  that  cannot  be 
accurately  detected  when  combined 
with  other,  non-pesticide  process 
wastewaters?  For  example,  should  EPA 
set  an  end-of-pipe  effluent  limitation  at 
the  analytical  limit  of  detection  at  the 
same  time  allowing  facilities  to 
demonstrate  compliance  through  in- 
plant  monitoring? 

EPA  also  requests  data  and  comments 
on  suggested  new  analytical  methods  for 
monitoring  any  PAI.  including  those  for 
which  no  limitations  or  analytical 
methods  are  proposed  today. 

List  of  Subjects  in  40  CFR  Part  455 

Pesticide  chemicals  manufacturing, 
Water  pollution  control.  Wafer 
treatment  and  disposal. 

Dated:  March  31. 1992. 
WtUiam  K.  Reilly, 

Administrator. 

Appendix  A — Abbreviations,  Acronyms, 
and  Other  Terms  Used  in  This  Notice 

>4c/— The  Clean  Water  Act 

Agency — U.S.  Environmental  Protection 
Agency. 

BA  7"— The  best  available  technology 
economically  achievable,  applicable  to 
effluent  limitations  to  be  achieved  by  |uly  1, 
1984.  for  industrial  discharges  lo  surface 
waters,  as  defined  by  sec.  304(b)(2)(B)  of  the 
Act. 

iJCr— The  best  conventional  pollutant 
control  technology,  applicable  to  discharges 
of  conventional  pollutants  from  existing 
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industrial  points  »ourcf«  a«  ic^'nt^  by  sec. 
304(b ':'■»:  of  the  Act, 

5V/p_Bes'  management  practices,  as 
def.ned  bv  sec  304(e)  of  the  Act. 

BPT—Tlie  best  practicable  control 
technology  currently  available,  applicable  to 
effijent  limitations  to  be  achieved  by  July  1, 
:9~7,  for  industrial  discharges  to  surface 
w^tprs.  as  defined  by  sec.  304{bKl)  of  the 
A::' 

C^ecn  'A-ter  ,4c/— The  Federal  Water 
Po!i'..:o-  Cc-roi  Act  Amendments  of  1972 
(33  U.S.C  1251  et  seq.),  as  amended  by  the 
Clean  Water  Act  of  1977  (Pub.  L  95-217).  and 
*r;e  Water  Quality  Act  of  1987  (Pub.  L  100-4). 

Conventional  ftj/Zutorte— Constituents  of 
w^9•ewater  as  determined  by  sec.  304(a)(4)  of 
iSe  Act  including,  but  not  limited  to, 
pollutants  classified  as  biochemical  oxygen 
demand,  suspended  solids,  oil  and  grease, 
fecal  coliform.  and  pH. 

Direct  Discharger — An  industrial 
discharger  that  introduces  wastewater  to  a 
receiving  body  of  water  with  or  without 
'reatment  by  the  discharger. 

Effluent  Limitation — A  maximum  amount, 
rer  unit  of  time,  production  or  other  unit  of 
each  specific  constituent  of  the  effluent  that 
13  subject  to  limitation  from  an  existing  point 
source.  Allowed  pollutant  discharge  may  be 
expressed  as  a  mass  loading  in  pound  per 
1,000  pound  PAl  produced  or  as  a 
concentration  in  milligrams  per  liter. 

End-of-Pipe  Treatment  ^fOPf-Refers  to 
those  processes  that  treat  a  plant  waste 
stream  for  pollutant  removal  prior  to 
discharge.  EOP  technologies  covered  are 
classified  as  primary  (physical  separation 
processes),  secondary  (biological  processes), 
and  tertiary  (treatment  following  secondary) 
processes.  Different  combinations  of  these 
treatment  technologies  may  be  used 
depending  on  the  nature  of  the  pollutants  to 
be  removed  and  the  degree  of  removal 
required. 

Indirect  Dischargers^  industrial 
discharger  that  introduces  wastewater  into  a 
publicly-owned  treatment  works. 
In-Planl  Control  or  Treatment 
Technologies — Controls  or  measures  applied 
within  the  manufacturing  process  to  reduce 
or  eliminate  pollutant  and  hydraulic  loadings 
of  raw  wastewater.  Typical  in-plant  control 
measures  include  process  modification, 
instrumentation,  recovery  of  raw  materials, 
solvents,  products  or  by-products,  and  water 
recycle. 

Nonconventional  Pollutants— Par&meten 
selected  for  use  in  developing  effluent 
limitation  guidelines  and  new  source 
performance  standards  which  have  not  been 
previously  designated  as  either  conventional 
pollutants  or  priority  pollutants. 

Non-  Water  Environmental  Quality 
Impact — Deleterious  aspects  of  control  and 
treatment  technologies  applicable  to  point 
source  category  wastes,  including,  but  not 
limited  to  air  pollution,  noise,  radiation, 
sludge  and  solid  waste  generation,  and 
enenrv  used 

SP'dES—^ ■'.•\ona\  Pollutant  Discharge 
Elimination  System,  a  Federal  program 
requiring  industry  and  municipalities  to 
obtain  permits  to  discharge  pollutants  to  the 
nation's  waters,  under  sec.  402  of  the  Act. 

\^PS — New  source  performance 
atanddrds,  applicable  to  industrial  facilities 


whose  construction  is  begun  after  the 
publication  of  the  proposed  regulations,  as 
defined  by  sec.  306  of  the  Act. 

OCPSF— Organic  chemicals,  plastics,  and 
synthetic  fibers  manufacturing  point  source 
category. 

Point  Source  Category — A  collection  of 
industrial  sources  with  similar  function  or 
product,  established  by  sec  306(b)(1)(A)  of 
the  Federal  Water  Pollution  Control  Act,  as 
amended  for  the  purpose  of  establishing 
Federal  standards  for  the  disposal  of 
wastewater. 

P07TV— Publicly-owned  treatment  works 
Facilities  that  collect  treat,  or  otherwise 
dispose  of  wastewaters,  owned  and  operated 
by  a  village,  town,  county,  authority  or  other 
public  agency. 

Pretreatment  Standard— lnd\iatT\al 
wastewater  effluent  quality  required  for 
discharge  to  a  publicly-owned  treatment 
works. 

Priority  Pollutants— the  toxic  pollutants 
listed  in  40  CFR  part  423,  appendix  A. 

PSfiS— Pretreatment  Standards  for  existing 
sources  of  indirect  discharges,  under  sec. 
307(b)  of  the  Act. 

PSA^S— Pretreatment  standards  for  new 
sources  of  indirect  discharges  under  sec. 
307(b)  and  (c)  of  the  Act. 

S/C— Standard  Industrial  Classification,  a 
numerical  categorization  scheme  used  by  the 
U.S.  Department  of  Commerce  to  denote 
segments  of  industry. 

Technical  Development  Document — 
Development  Document  for  Proposed  Effluent 
Limitations  Guidelines  and  Standards  for  the 
Pesticides  Chemicals  Manufacturing  Point 
Source  Category. 

Appendix  B — Priorit\  Pollutants  for 
Which  Limitations  .\re  Being 
Transferred  From  the  Organic 
Chemicals  Pit'!    -^  nd  Synthetic  Fibers 
Effluent  GuKJ^...n  N  i  id  Standards  (40 
CFK  n.i"  414) 


.Appendix  C— Toxic  Pollutants  Excluded 
From  Regulation 

1   F.PA  proposes  to  exclude  certain  toxic 
pollutants  from  rpguiation  for  sne  or  all  of  the 

following  reasons 

a.  The  pollutant  is  no\  detecidlile  in  the 
effiuent  with  the  -ase  of  ar.aHtM:al  methods 

;;f  'he  Act  or  other 


promulRiiled  to  sec  304(hl 

state-of-the-art  mpthods 

Acr>'oni'n!e 

1.1.2  T-!i:^,,-.'niflha7ie 

2-Chioroelhyl  vmyi  ei.lfr 

3.3'-Dichlorok)enzjdine 

2.6-Dinitrotolueiie 

4.»-D!nitro-a-crMol 

Bis  (2-Chloroisopropyli 

ether 
Bis  (2-Chloroethoxy) 

methane) 
N-Nitro»odimethvl«mine 
N-Nitro»odimethy  (amine 
Pentachlorophenol 
Butyl  tienzyl  phlhalate 
Acenaphlhlene 
Benzo  (A)  pyrene 
Benxo  (CHI)  per,  lene 
Dimethyl  phthaUte 
Dibenzo  (A.H)  anthracene 
Ideno  (1.2,3-CD)  pyrene 
Aldrin 


Chlnrddiie 

«,4   DDT 

4  4'  DDE 

4,4   D»D 

a  Fndnsulfan 

8  Fnd'Jsulfan 

F.ndosjlfan  sulfate 

a  BHC 

a  BHC 
V  Bftt 

PCB-i:4: 
PCB  t.:-4 

PCB-123: 
PCB- 1248 

pcB-i:fio 

PCB-1016 
Z3.7,ft- 
Tetrachlorodibenzo- 
p-dioxin 
Dieldrin 

b.  The  pollutant  is  present  only  in  trace 
amounts  and  is  neither  causing  nor  likely  to 
cause  toxic  effects.  In  addition,  the  pollutant 
is  present  in  amounts  too  small  to  be 
effectively  reduced  by  techjiologies  known  to 
the  Administrator 


PoHutanlNo. 

PoWutarrt  name 

004             

Benzene. 

0O6-._                 -    — 

007_._ -.... 

010 „ 

011 

023         

Tetrachtoromettiane 

Chlofot>erzene, 

1,2-D(Chlofoefnane. 

1.1,1-Tnchlofoethane. 

Triclilofomethane. 

024 

025 

027 _... 

029  

2-ctiloroptwnot. 
1  i-0»ct*yob«fi2ene. 
1 .4-Dichlorot)enzene. 
1,1-Dictilofoethylene 

030    

1.2-trans- 

032 

033 -..• 

034            

OicNoroetiytone. 
2.4-Oicfitoropheno(. 
1 .2-  Dichloropropane. 
1 ,3-Dichlofopf  opens. 
2,4-Oimetr)ytphenol. 

038 _ ... 

044 _ 

045..-.. 

055 

065        

Ettiytounzooe. 

OichloromettMne. 

CMorometftane. 

Naptitfialene. 
Phenol 

085         

Te»»ct*)roethvief^e 

086 

122 

Totuane. 
Lead  (TotaJ). 

2-Chloronaphthalene 
1.3-Dichloro  benzene 
2,4-DinitTO  toluene 
1.2-Diphenylhydrazine 
Bis  (2-«thylhexyt) 

phtbalate 
Di-n-butyl  phthalate 
Diethyl  phthalate 
Antimony 
Arsenic 
Beryllium 

c  The  pollutant  is  detectable  in  the  effluent 
from  only  a  small  number  of  sources  and  the 
polhitant  13  uniquely  related  to  only  those 
sources. 


Cadmium 

Chromium 

Copper 

Mercury 

Nickel 

Selenium 

S.iver 

Thallium 

Zinc 

1.1-Dichloroethane 


Acenapthene 
Acrolein 

Benzidene 

1.2.4-Tnchlorobpnzpne 

Hexachlorobenzene 

1 .1 .2,2-Tetrachloroe  thane 

Chlaroethane 

Bis  (2-Chloroethyl)  ether 

Parachlorometacresol 

Fluoranthene 

4-Chlorophenyl  phenyl 

ether 
4  Bromophenyl  phenyl 

ether 
Itopborone 

d.  The  pollutant  will  be  effectively 
controlled  by  the  technoloeies  which  are  the 
basis  for  controiling  certain  pesticide  active 
ingredients  in  today  s  proposed  effluent 
limitations  guidelines  and  standards. 
Hexachloroethane 
N-Nitrosodi-n-propyiamine 
Endnn  aldehyde 
Heptachlor  epoxide 
1,1.2-Trichloroethylene 


Nitrobenzene 

2-Nitrophenol 

2.4-Dinitrophenol 

Di-n-octyl  Phthalate 

Benzo  (A)  anthracene 

Benzo  fluoranthene 

Benzo  (B)  fluoranthene 

Chrysene 

.Anthracene 

F'ucrpne 

Phenanthrene 

Pyrene   . 

Vinyl  chloride 
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2.4,6-Trichlorophenol 

2.  In  addition,  EPA  proposes  not  to  regulate 
certain  priority  pollutants  for  one  or  all  of  the 
following  reasons: 

a.  EP.A  IS  not  regulating  the  following 
priorit)  pollutants  due  to  lack  of  treatability 
data.  These  priority  pollutants  were  not 
detected  during  sampling  but  would  be 
expected  in  wastewaters  from  the 
manufacture  of  certain  pesticides.  However. 
those  pesticides  were  not  in  production  when 
sampling  activities  were  scheduled  by  EPA. 
Hexachlorobutadiente 
ffexachlorocyclopentadiene 

4  Ni'.rophenol 

b,  EPA  IS  also  not  regulating  Asbestos 
because  there  is  no  promulgated  sec.  304(h) 
analytical  method  for  that  pollutant  in  water 

For  the  reasons  set  forth  in  the 
preamble.  40  CFR  part  455  is  proposed 
to  be  amended  as  follows: 

PART  455— PESTICIDE  CHEMICALS 

1-2.  The  authority  citation  for  part  455 
is  revised  to  read  as  follows- 

Authority:  Sees.  301.  304,  306,  30".  and  5t.)l, 
PLib,  L  92-500,  86  Stat.  816.  Pub  L.  gS-Zr,  91 
Stat.  156.  and  Pub.  L.  100-4  (33  U.S.C.  1311 
1314,  1316,  1317,  and  1361) 

3.  Section  455.10  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§455.10     General  definitions. 
«  «  «  *  • 

(f)  Priority  Pollutants  means  the  toxic 
pollutants  listed  in  40  CFR  part  423 
appendix  A. 

4.  A  new  §  455.11  is  added 
immediately  following  §  455.10  to  read 
as  follows: 


§455,11     Compliance  date  for 
Pretreatment  Standards  tor  Existing 
Sources  (PSES), 

Ail  discharges  subject  to  pretreatment 
standards  for  existing  sources  (PSES)  in 
this  part  must  comply  with  the 
standards  no  later  than  [insert  date 
three  years  after  the  effective  date  of 
this  regulation]. 

Subpart  A— (Amended] 

5.  Section  455  20  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (d)  to  read  as  follows; 

§  455.20    Applicability;  description  of  the 
organic  pesticide  chemicals  manufacturing 
subcategory. 

(a)  For  the  purpose  of  calculating 
effluent  limitations  for  COD.  BODS,  and 
TSS,  the  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  manufacture  of  organic  pesticide 


active  ingredients  and  organo-tin 
pesticide  active  ingredients,  excluding 
the  following:  Allethrin;  Benzyl 
Benzoate:  Bisethylxanthogen; 
Chlorophacinone;  Coumafuryl;  Dimethyl 
Phthalate:  Diphacinone;  Endothall  Acid; 
EXD  (Herbisan);  Gibberellic  Acid; 
Naphthalene  Acetic  Acid;  Propargite;  1.8 
N  ;ph'halic  .Anhydride;  Quinmethionate; 
Rotenone;  Sulfoxide;  and  Warfarin  and 
similar  anticoagulants. 
»        •        •        •        • 

(d)  A  plant  that  manufactures  a 
pesticide  active  ingredient  listed  in  table 

1  must  comply  with  the  BAT  effluent 

limitations  and  new  source  performance 
and  pretreatment  standards  for  that 
pesticide  active  ingredient  listed  in  tahif 

2  (BAT  and  PSES)  or  table  3  (NSPS  and 
PSNS),  A  plant  that  manufactures  a 
pt'ssicide  active  ingredient  listed  in  table 
1  must  also  comply  with  the  BAT 
effluent  limitations  and  r,f>w  source 
performance  and  pretreatment 
standards  for  priority  pollutants  listed  in 
tables  4.  5  and  6,  The  limitations  in  table 
4  (BAT  and  NSPS)  are  applicable  to 
existing  and  new  direct  discharge  point 
sources  that  use  End-of-Pipe  biological 
treatment.  The  limitations  in  table  5 
(D.AT  and  NSPS)  are  applicable  to 
existing  and  new  direct  discharge  point 
sources  that  do  not  use  End-of-Pipe 
biological  treatment.  The  limitations  in 
table  8  (PSES  and  PSNS)  are  applicable 
to  existing  and  new  sources  that 
discharge  to  Publicly  Owned  Treatment 
Works.  In  the  case  of  lead  and  total 
cyanide,  the  discharge  quantity  (mass) 
shall  be  determined  by  multiplying  the 
concentrations  listed  in  the  applicable 
tables  in  this  part  times  the  flow  from 
metal-bearing  waste  streams  for  lead 
and  times  the  flow  from  cyanide-bearing 
waste  streams  for  total  cyanide. 

6.  New  §§  455.23.  455.24,  455.25,  455.26 
and  455.27  are  added  to  subpart  A  to 
read  as  follows: 

§  465.23     Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  o! 
the  t)e8t  conventional  pollutant  control 
technology  (BCT) 

Except  as  provided  in  40  CFR  125.30- 
32,  any  existing  point  source  subject  to 
this  subpart  must  achieve  the  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  conventional 
pollutant  control  technology:  the 
limitations  for  BOD,  TSS  and  pH  are  the 
sam.e  as  those  specified  in  40  CFR 
455.22. 


BCT  Effluent  Limitations 


Effluent  limitatons 

Pollutant  or  pollutant 
property 

Maximum  for 
any  1  day 

Average  of 

daily  values 

shsR  not 

exceed ' 

BOD. 

7.400 
6.100 
(') 

1  6000 

TSS 

1  SOOO 

pH 

(') 

'  Within  the  range  6.0  to  9  0 

>  Metric  units:  Kilogram/ 1 .000  l^g  ot  total  organtc 
active  ingredients  Engtish  units  Pound/ 1.000  lb  ol 
total  organic  active  ingredients. 

I  4,55  24     Effluent  limitations  guidelines 
representing  the  degree  o*  etfiueni 
reduction  artalnabie  by  the  sppiicaiior  ,-?• 
tf>e  best  avsllable  control  technoiofiy 
economically  achievable  (BATi 

Except  a«  provided  in  40  CFR  125.30- 
32.  any  existing  point  source  subject  to 
this  subpart  must  achieve  the  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  as  specified  in  40  CFR 
455.20(d).  For  the  priority  pollutants,  the 
permit  writer  must  set  mass-based 
limitations  by  multiplying  the  plant's 
process  wastewater  flow  subject  to  the 
pesticides  regulation  by  the 
concentration-based  effluent  limitations 
guidelines. 

'  456,25     New  soijrce  pf-'o'-.a-'x  f 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  which  discharges  process 
wastewater  pollutants  must  achieve  the 
new  source  performance  standards 
specified  in  40  CFR  455.20(d),  and  the 
following  standards  for  BOD.  TSS,  COD 
and  pH: 

NSPS  Effluent  Limitations 


Pollutant  or  pollutant  property 


COD... 
BO0>. 
TSS.... 
pH 


Effluent  limitations 


Average 
of  daify 
vaiues 
shall  not 
exceed  ■ 


6.480 
1  1520 
1.2960 
(') 


>  Within  the  range  6  0  to  9.0. 

'  Methc  units  Kilogram/ 1,000  kg  o<  total  active 
ingredients  Engll$^  units:  Pound/ 1.000  K)  ol  total 
organic  active  ingredients. 

For  the  priority  pollutants,  the  permit 
writer  must  set  mass-based  limitations 
by  multiplying  the  plant's  process 
wastewater  flow  subject  to  the 
pesticides  regulation  by  the 
concentration-based  effluent  limitations 
guidelines. 
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§  455.26     PreUtatment  •tandarxl*  tor 
exitting  »ource«  (PSES). 

E.xcept  as  pro-,  idcd  in  40  CFR  403.7. 
sny  existing  so'jrce  subject  to  this 
subpart  which  introduces  pollutants  into 
a  publicly  owned  treatment  works  must 
comply  with  40  CFR  part  403  and 
achieve  the  pretreatment  standards  for 
existing  sources  (PSES)  as  specified  in 
40  CFR  455,20(d).  For  the  priority 
pollutants,  such  sources  must  achieve 
discharges  not  exceeding  the  quantity 
(mass)  determined  by  multiplying  the 
process  wastewater  flow  subject  to  this 
Subpart  times  the  concentration  listed  in 
table  8  of  this  part  for  existins  facilities. 

;  455.27     Pretreatment  statvJartJs  fof  new 
»ource«  (PSNS). 

E.xcept  ds  provided  in  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  part  403  and 
achieve  the  pretreatment  standards  for 
new  sources  (PSNS)  as  specified  in  40 
CFR  455.20(d).  For  the  priority 
pollutants,  such  sources  must  achieve 
discharges  not  exceeding  the  quantity 
(mass)  determined  by  multiplying  the 


procesi  wastewater  flow  subject  to  this 
Subpart  times  the  concentration  listed  in 
jMe  R  of  thin  Part  for  new  facilities. 

Subpart  8 — i  Amended] 

7.  Subpart  B  is  amended  by  adding 
and  reserving  new  55  455.33,  455.34, 
455.35,  455.36  and  455.37  to  read  as 

follows: 

^  *5S  33     Ef<-.jet!;  i.mitatjoo*  gaideitnes 
f<»P'-e»e'^tir»g  the  degrae  o*  e**iuent 
'eduction  attainable  Dy  the  application  of 
t^e  best  conventional  pollutant  control 
technology 'BC^"'     R*****^*^ ; 

;  455  3-»     e,»"uent  Itnitatlons  guidelines 
repr-e-senttng  ttie  degree  ot  effluent 
reduction  attatnabie  by  th«  appHcation  of 
tne  t>«»t  available  control  technology 
economicaOy  sch.evatXe  iBAT,     Reaervedi 

;  455  15      New  source  Cherlorrrance 
8t.irtclaTt*»  iNSPS'l     Reserved 

§  455  M>     Pretreatmert  standards  tor 
etis'ing  coerces  ;PS£Si,    Reserved  i 

§  45 i  ,3  7     tVetreetr^ent  standarrj*  'of  new 
•ourcea  iPSNSK  :  HeservsHl 

8.  A  new  subpart  D  is  added  to  read 
as  follows: 


Subpart  D— Test  Methods  for  Pesticide 
PoHutants 

§  455.50    Identification  of  te«f  procedures. 

The  pesticide  active  ingredients  to 
which  the  regulation  applies  and  for 
which  eftluent  limitations  guidelines  and 
standards  are  specified  in  this  Part  are 
named,  together  with  the  Chemical 
Abstracts  Service  (CAS)  number 
(provided  to  assist  in  identifying  the 
pesticide  active  ingredient  only)  and 
analytical  method(s)  designation(s)  in 
Table  7.  The  discharge  parameter  values 
required  under  the  Clean  Water  .Act 
must  be  determined  by  one  of  the 
analytical  methods  cited  and  described 
in  Table  7  except  as  provided  in  40  CFR, 
136.5.  Pesticides  .manufacturers  may  not 
use  the  analytical  methods  cited  in  table 
IB,  table  IC.  or  table  ID  of  40  CFR  part 
136  to  make  these  determinations 
(except  where  the  method  cited  in  those 
Tables  is  identical  to  the  method 
specified  in  table  7  of  this  part). 

9.  Part  4.55  is  amended  by  add.ng 
Tables  1  through  7  to  read  as  follows: 


Table  1.— List  of  PESTicfOE  Active  Ingredicnts 


EPA     ' 
census 
code 

PesticKle 
co<Je 

1 

10501  

2 

51S01 

3 

42002 

4 

5 

6 

82901  

29001 ! 

12601  

12602 

17901 

109901 

44901  

6 

7 

8  

9 

10 1 

55004 

11 

55001  

12  _ 

13  „ 

14 

84001  

1C2401 ....... 

82601 _ 

(0        

82001 

( 0 

30001  

14 

15 

15 

16  

16 

17    

lU 

30801  

17 

10 

18 

80611  

19 

36001      .  ... 

20  

2' 

31301 

8707 

^2  

15801  

rj    

39001 

;4   

84101  

25     

10010 

26 

19101 

27  

30501 

2''  

28  

29  

99901  

67703.- 
31401  

30  

30   

31 

T1 

31501 

32 

60101  

Pesticide  name 


CAS  No 


Oicotol  (l,1-Bis<cfiiofopheny1)-2.2.2-tnctiloroeWTanoll.. 

Malec  Hydrazide _ 

EDB  [1.2-Elt>ytone  dlbroirade].„ 


Vanade  TH  (1,3.5-Tnethylh«xahydro-s-tria2ine] . 

DicNoropropene - 

P1>en-afSAr'ie  ^  i*  _ 

10,' ')  ■Cr.t>'<C"*'«'"a'%*oe 


Oow«c«  7i  i  1  -0-<.>'i>oroaliy4)-3,5.7-triaza-1-azoniaadamantanechloride] 

Triadimefon _ _ _ - 

Hexachloroptiene  (nabac) _ - 

Tetrachlofophene  ..„ 

Oichloroptiene 

Oichlofvos ,. 

Landhrv2  C2.3.5-trirtiethy1phenytmeli7lc.3?tamate] 

Fenac  t2.3,6-Trx:hlorophenylace»c  add]  .„ _ 

Fenac  Salts  and  Esters _ 

2.4. 5-T  [2.4,5-TrictTloroptw>oxyacetic  acidl _ 

2,4.5-T  Salts  and  Esters 

2,4-D  [2.4,-Dichlorophenoxyacetic  acid] 

2,4.-0  Salts  and  Esters 

2,4-CB  [2.4-l>chloropherK)xyt)utyTic  acid) 

2,4-Oe  Salts  and  Esters _ - - 

Anilazine  t2,4-Dictrtoro^(o-cMoroanitino)-s-tna2inoJ 

Dinocap ««.... 

Oict>kxan  (2.6-dicti(oro-4-nttroeniline) 

Busan  90  f2-8Tomo-4-hydroxyacetophenor>e] — 

Mev^C^*:*!      ~- 

Sc'-^'^a'p  '  2  ctitoroaiiyldietriyldithiocaitwmate] 

P'Ota  -  -•       „ - 

MCP*    2  Meiiyi-4-chlorophenoxyacetic  acid] 

MCP*  Sars  ard  E  v«'S  _ _ - 

Oc!'"«'f>o^>e  

~'  rvxr^-..- _ 

w'c^  orprop  t2-(2,4-Dichlorophenoxy)  propKXiic  aodl 

OicWorprop  Sails  and  Esters - 

MCPP  [2H2-Metfiy(-4-cNoropher)oxy)prop<onic  sod] 

MCPP  Salts  and  Es«ers 

Thiaberxlazoie 


001t5-32-2 
00123-33-1 
00106-93-4 

07779-27-3 
0O542-75-6 
00068-36-6 
04095-45-8 
04060-31-3 
43121-43-3 
00070-30-4 
01940-43-8 
00097-23-4 
00062-73-7 
02686-99-9 
00085-34-7 
*  'J 

00093-76-5 

10 

00094-75-7 

It) 

00094-82-6 
III 

DC' 01 -05-3 
39300-45-3 
00099-30-9 
02491-38-5 
07786-34-7 
00096-06-7 
004 70- 90-6 
21726-46-2 
01918-16-7 
00094-74-6 
<  ■) 

26630-20-1 
00083-26-1 
00120-36-5 

10 

00093-66-2 

00ii8-"9-8 


EPA 

census 

code 


33. _. 

34... 
34... 
35... 
36... 
37  .., 
38.  . 
39... 
40.... 

41  .... 

42  ... 
43 
43 
44  . 
45 
46 
46 
47 


47 

48 

49 

1 

4A4 

84" 

50 

1=5 

5T 

598 

52 

im 

53...     . 

1  "4 

53 

54  .... 

114 

905 

55 

9fln 

56 

fi<}i 

57 

400 

58 

noR 

59 

IOC 

60 

808 

61 

in": 

62 

qci 

63 

890 

64 

<«n 

65 

ini 

66 

104 

67 

170 

68 

1?? 

68 

1?1 

69..  . 

333 

69 

Till 

70 

117 

71 

101 

72 

1?5 

72 

1 

73 

817 

74... 

811 

75 

Sfifll 

76 

tnn 

77 

9oni 

76 

7491 

78 

79 

58' 

80 

?73 

81 

81"^ 

82 

fl1<» 

83 

7'^'^ 

84  .... 

83  7( 

65  .  .. 

591< 

86 

«i9tf 

87 

145. 

88 

?4r>f 

89 

39'( 

90 

lOQ 

91 

92  . 

43  4< 
7fl9( 

92 

t 

93 

?7Si 

94  

S7W 

95 

104} 

96 

145( 

97 

1131 

98. 

298t 

98 

99 

?96f 
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Table  i  —List  of  Pesticide  Ac^-ve  iN-3Re::iEN-^s— Continued 


J* 

34 

^A)i  _„ 

35 
36 
37 

^6603 
6770 

38 

102401    , 

39  .. 

101701    1 

40 

43 

13 

100501  

28201  

107801 

,  36001 „ 

I  lU 

37507 

44 

45 

10T101 

19401  

46 

46 

47 

19201 

47 

1 

48 

49 

■  44401  

84701  

50 

55501  .. 

5T 

59804 

52 

103301 

114401 

114402 

90501  

53 

53..._ 

54 

55 

98301  .„ 

69T05  . .. 

56 

57 

4001 

58  

80801  

59 

106201 

80803 

60 

61 

105201 

99101  

8901 

62  . 

63  

64  

65 

9501 „ 

10101 

66 

104301 

17002 

67 

68 

12301 

68 

12302 

69 

35301  

69 

35302 „. 

112301 

101401 

12501  

70 

71  .  . 

72 

72 

1 

73 

81701 

74 

81301 

75 

56601  . 

76 

77 

78 

90601  

90602  

29901 _. 

78 

79 

58201 

80 

27301  .. 

81 

81501 

82 

81901  

25501  .. . 

83 

64 
65  . 
86 

83701  

59102 

59101  

14504 

87 

68 

24002 

89 

39105 

QQ 

109301 

43401 

91  

92 

28901  

92 

1 

93 

27501 

94  

57601  ! 

atj'ciene  j'u  i2  imetnvithioi-4.(et,'<viamir>o)-6-(1,2-dimethy1anmio)-s-tnazine] . 

Ctoprop  i2-!m-C^toroo^enoK•vip'OCw<>n.(-  gtati] 

Cioofop  Salts  ana  Estefs  

'CM^B  Un^ruoc^vanomeihvit^iC' itWKi70t^-a70(e] 

HAt  [2-((Hvdrci(ymefiy()aninci  prf^e'^O'  .' 

CMOfOofiacinof^e  

Landnn  '  [3,4,S-lf-mt;tnyipri«?"yini«r>ytcarba'^ateJ „ 

P'OnamiOe „™.„,„ 

MfetflPOCart) .' 


i  o'opynyl  butylcaTtoamat*] . 
ycoumann  [CoumafurylJ 


P'Opanii 

PoiyDHase  ar.ti.TH.oew  ;  3  -oai 

3-';a-Ace!onyttjrlurv'ii-4-hvO:.o 

Co^rna'jrvi  Salts  SKXl  Esters      , 

D.'^OC  |4  6-clinitro-i>-C:eSCii 

MetriDuan  

CPA  (4-chlOfoph»no)rya<etic  acid) , 

CPA  Salts  and  Esters  

MCPB  [4-(2-Methyt-4-chlorophefK»<y)butyric  acid] 

MCPB  Salte  and  Esters 

Aminocarb  [4-(dimettiylamino)-m-tolylmethy1carfoamate] 

Etndiazole 

Ethoxyqutn 


Quinoliol  sulfate  (8-Ouinoliol  sulfate) . 

Acephate 

Aciduorfen 


Adfluorfen  Salts  and  Esters . 

Alachlor 

Aldicart) 


Hyiainine  3500  [Alkyt*  dimethyl  benzyt  ammonium  chlonde  '(50%  C14,  40%  C12,  10%  C16)]., 

Allettirm  (all  isomp's  sio  a«ethnn  coil) _ 

Ametryn 

Amitraz 

Atrazine 


Bendtocartj „ 

Bsnomyi „ !Z!!!™!!!!!"!!!!!!!~!!I!!!!I!!I!!!I!!I 

Banzeoe  Hexachlofide _ 

Banzyl  benzcate 

Lethane  384  [Beta-Thlocyanoethyl  esters  of  mixed  tatty  acids  containing  from  10-18  carbons) . 
Bifenox 

Biphenyi !.  .!!!I!!Z!I!I!I!!I!!!IZ!Z 

Bromacil " 


Bromacil,  litfiium . 
Bromoxyni)., 


Bromoxynil  octanoate 

Butachkx , 

GJv-gard  [^-Brofno-/3-nitfosfyrene] 

Cacodytic  acid  [Dimethylarsenic  acid]. 

Cacodytic  acid  SaHs  and  Esters 

Captafol , 

Captan 

Carbaryl  [Sevin] 

CartiofiHan 

CartxjauJfan 

Chloramben 


Chloramben  Salts  and  Esters.. 

Chlordane 

Chlofoneb 

Chloroptcrin 

Chlorothaloni) 

Chloroxuron 

Stirofos 


9- 

•X 

97. 

98. 

98. 

99. 


'04601 
1450; 

113<)1 
2980 


29601 


Chtofpyrifos  metttyf „ 

Chlorpyrifos , „ 

Mancozeb 

Bioquin  [Copper  8-hydroxyquinoiine) 

Copper  EDTA 

Fenvale'ate         

Cydoheximide    

Daiapon  ;;.  2-aicrilorop'opionic  acid) 

Daiapor  Salts  and  Esters    

Dienochiof  

Demeton  tO.O-Dietnyl  0-<and  S-)  (2-ettiyltt>io)ethyi)  phosptiorotfiioale] . 

Desmedionaf^  

Dianrroniun-  etf'vienetHsaifdC'cat'a'^ate i 

08CP  [Oit>romo-5.c'nlO'OP"JDane] „., 

Otcamoa  [SS-CHc^iofO-o-aniSic  aad) „ , 

DicamDa  Salts  ar.c  t sters 

Dichione  (Piygo'^j       , 


22936-75-0 
00101-10-0 

<u 

21564-17-0 
34375-28-5 
03691-35-6 
02686-99-9 
23950-58-5 
02032-65-7 
00709-98-8 
55406-53-6 
001 17-52-2 

(U 

00534-52-1 
21087-64-9 
00122-88-3 

lU 

00094-61-6 

02032-59-9 
02593-15-9 
00091-53-2 
00134-31-6 
30560-19-1 
60594-66-6 
62476-59-9 
15972-60-6 
00116-06-3 
68424-85-1 
00584-79-2 
00834-12-8 
33089-61-1 
01912-24-9 
22781-23-3 
17804-35-2 
00608-73-1 
00120-51-4 
00301-11-1 
42576-02-3 
00092-52-4 
00314-40-9 
53404-19-6 
01689-84-6 
01689-99-2 
23164-66-9 
07166-19-0 
00075-60-5 


02425-6-1 
00133-06-2 
00063-25-2 
01563-66-2 
55285-14-8 
00133-90-4 
I 

00057-74-9 
08675-77-6 
00076-06-2 
01897-45-6 
01982-47-4 
00061-11-5 
05598-13-0 
02921-88-2 
08018-01-7 
10380-28-6 
54453-03-1 
51630-58-1 
00066-81-9 
0O075-99-O 
I 

02227-17-0 
08065-48-3 
13684-56-5 
03566-10-7 
00096-12-8 
01918-009 

00117-80-6 


12596 
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EPA 

census 

code 


100 

101 

102... 
103.... 
104.... 
105.... 
106... 
107... 
108... 
109.... 
110... 
111... 
112.... 
113... 
114.... 
115.... 
116.... 
11/.... 
118... 
119... 
120... 

121... 
122.... 

123... 

123... 

124... 

125... 

126... 

127... 

128  .. 

129... 

130... 

131... 

132... 

133... 

134... 

135... 

136... 

137... 

138... 

138... 

139... 

140... 

141... 

142... 

143  . 

144... 

145.. 

146.. 

147.. 

148.. 

149.. 

150.. 

151.. 

152.. 

153.. 

153  . 
154.. 
155.. 
156.. 
157.. 
158.. 
159.. 
160., 
161. 
162. 


Table  1.— List  of  Pesticide  Active  Ingredients— Continued 


Pest)cide 
code 


Pesticide  name 


103401 ... 

32101  

86501  

57801  

108201  ... 

69122 

35001  

53501  

35201  

58801  

78701  

57901  

37505 

37801  

67701  .... 
36601  .... 
38501  .... 
47201  .... 
63301  ... 
35505 ... 
44303 .... 
44301  .... 
79401  .... 
38901  .... 

(') 

41601  .... 

113101  .. 

58401  .... 

41101  ..  . 

100601.. 

28801  .... 

41405... 

59901  ... 

206600. 

53301  ... 

34801  ... 

35503  .. 

75002.. 

81601  ... 

103601. 

(M 

103602. 

44801  ... 

115601. 

107201 . 

109401 . 

100201  . 

47601  ... 

97401  ... 

9001. 

35506. 

39504. 

57701 . 

14505. 

34802. 

114001 

101201. 
100301. 
■90301. 
105401. 
34001 
69134. 
53201 

(') 
69129. 


68102... 

54101  .. 

108801. 

44201 ... 

14601  ... 

35502 

35501  ... 

103001. 

80301... 

14503... 

34401... 


Thiophanate  ethyl 

Perthane  [Diethyl  diphenyl  dichlofoethane  and  related  compoonds].. 

EXD  [Diethyl  dithiobis  (thionofonnate)] 

Diazinon ■■ 

Drtlirtsenzuron « 

Benzethonum  chlcide..: 


Dimefhoate _ 

Pa'athion  methyl.. 

Ocrotophos - 

Of  otoxyphos . 


DCPA  [  Dimethyl  2.3,5.6-tetracMorotefephthalate]. 

Trichtoroton 

Dinoseb — 


Dioxathion 

Diphacinooe . 
Diphenamid . 


Ophenv'amino 

MGK  326  CDipropyl  isocnchomefonate] 

Nabonate  [Disodlum  cyandithioimidocartonate].. 


Diufon.. 


Metasol  DGH  [Oodecylguanidine  hydrochlofide] 

Dodine  (dodecylquaridine  acetate) _■• 

Endosutfan  [  Hexachlorohexahydrornethano-2.4,3-ben20dioxathiepifv3-oxide) . 


Endothall.. 


Endot^all  Salts  and  Esters.. 


Endnn.. 


Ethalfluralin.. 


Ethwo 

Ettioproo 

Fenamiphos 

Chlofotienziiate.. 

Butytate 

Famphur , 


Fenanmol.. 
Fenthion... 
Ferbam.. 

Fluometuron 

Ruof  oacetamide . 


Folpet - 

Glyphosate  [N-(Phosphonomethyl)  glycine] . 

Glyphosate  Salts  and  Esters 

Gtypfwsine _ -^ 


Heptachior.. 

Cydoprate ... 

Hexazinon«..._„«.. 


isofenphos.. 
Isopropalin.. 

Propham 

Kart)utilate .. 

Lindane 

Linufon 


CAS  No. 


Malachite  green  "[Amrnonium(Z(p-W^^  


Malathion . 


Maneb 


Manganous  dimetttytdithiocarbamate - 

MefluKJide  [N-(2.4.dir>ethyl-5-(((tnfluoromothyl)  sulfonyl)-animo)  phenyl  acotamide].. 

Mefluidde  Salts  and  Esters 

Methamidophos  _ - 

Mettiidatr"ion _ - • 

Methomyi ~~ - 

Methoprene 


M.-^*^-f.-'>lor.- 


-zetftonium  chtonde., 


iirietny  nomide - - 

Methytarsonic  acid  Salts  and  Esters -■ 

Hyamine  2389  [Methyidodecyibenzyl  trimethyl  ammonium  chloride  80%  and  methyidodecylxytylene  bis  (tnmethylammon- 

iumchlonde)  20°»i.]. 

Naico  D-2303  [Methylenebisthiocyanate] 

Quinmethionate- 

Metolachlor _ -■■ 

MexacartMte  — 

Metiram _ ■ ■■ ; 

Montircn  TCA.... • '- 

Moouron „ 

Napropamide - > 

Deet - 

Nabam ' — 

Naled - 


23564-06-9 
00072-56-0 
00502-55-6 
00333-41-5 
35367-38-5 
00121-54-0 
00060-51  5 
00298-00-0 
00141-66-2 
07700-17-6 
01861-32-1 
00052-68-6 

0008e-es-7 

00078-34-2 
00082-66-6 
00957-51-7 
00122-39-4 
00113-46-4 
00138-93-2 
00330-54-1 
13590-97-1 
02439-10-3 
00115-29-7 
00145-73-3 

(•) 
00072-20-8 
55283-6S-6 
00563-12-2 
13194-48-4 
22224-92-6 
00510-15-6 
02006-41-5 
00052-8 &-7 
6016S-88-9 
00C5S-?.'?-9 
U484-€-i-1 
02164-17-2 
00640-19-7 
00133-07-3 
01071-83-6 

(') 
02439-99-8 
00076-44-8 
54460-46-7 
61235-04-2 
25311-71-1 
33820-53-0 
00122-42-9 
04849-^2-5 
0005&-89-9 
00330-55-2 
00569-64-2 
00121-75-5 
12427-38-2 
15339-36-3 
53780-34-0 
(■) 
10265-92-6 
00950-37-8 
16752-77-5 
40596-69-8 
00072-43-5 
15716-02-6 
00074-83-9 
(') 
01399-80-0 


06317-18-6 
0243^1-01-2 
512<S-45-2 
00316-18-4 
09006-42-2 
00140-41-0 
0015O-68-5 
15299-99-7 
00134-62-3 
00142-59-5 
00300-76-5 


EPA 

F 

census 

code 

17* 

35 

175 

10 

176 

30 

1-6 
'  '6 
177. 

178. 

<-9 

•3C 

18' 
182 
1S3 
184 

187 

188 

189,. 

190,, 

191.. 

192.. 

193 

194 

195 

196  . 

197  , 
198 
199 
200, 

201  ,. 

202  , 
203 
204,. 
205  . 
206,, 
208 
207,. 
208  . 
209. 
210.. 
211.. 
212.. 
213  . 
214.. 
215.. 
215.. 
216.. 
217.. 
218.. 
219.. 
220... 
221... 
222... 
223... 
224 
225... 
226  . 
227... 
228  .. 
229... 
230... 
231... 
232... 
233... 
234. 

235  .. 

236  , 
237,.. 
238. 
238.. 

239  , 

240  . 
241... 
242... 
246.. 
244 
245... 
246... 
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Tablf  1  -  Ljst  0"^  PesTiCT'H  Ac  vE  -NGREDiENTS— Continued 


EPA 

cenMM 

code 


17*.. 
T75.. 
t76.. 

176 

V6 

177.. 

178.. 

179. 

180.. 

181.. 

182 

183.. 

184.. 

185.. 

186.. 

187,, 

188 

189.. 

190.. 

191.. 

192.. 

193  . 

194  , 
195 
196 
197,, 

198  . 

199  . 
200. 
201.. 
202.. 
203  . 
204.. 
205... 
206,,, 
206  , 
207... 
208... 
209... 
210... 
211... 
212... 
213... 
214... 
215... 
215... 
216  .. 
217... 
218... 
219... 
220... 
221 ... 
222... 
223... 
224 
225... 
226... 
227... 
228... 
229... 
230.. 
231... 
232... 
233... 
234... 
235... 
236... 
237... 
238. 
238... 
239... 
240... 
241..., 
242  ,, 
246.... 
244... 
245.... 
246... 


Pestictde 
code 


Pesticide  name 


3SB01... 
106801. 
30701  ... 

30702 ... 
30703 ... 
57001... 
S4301... 
79601... 
79101  ... 
38501  ... 
32701  ... 
32501  ... 
105901 . 
59201  ... 
58001... 
58702 ... 

(') 

(') 

(') 

(') 

(') 

59401 ... 
104201. 
10380T. 
111601 . 
111501. 
219900. 
41801  ... 
41701 .. 
47802 ... 
61501  ... 
57501  ... 
108501  . 
56502 .... 
63001  ... 
63003 ... 
108001 .. 
109701  .. 
98701  .... 
64501  .... 
64103... 
57201  .... 
97701  .... 
18201  .... 

5101 

5104 

67501  .... 
69183... 
34803... 
102901 .. 
39002 .... 
101301.. 
111401  .. 
80804... 
80805 .... 
97601  .... 
60808... 
77702 .... 
119301.. 
69004 .... 
69001  .... 
69002.... 
69006 .... 
97801 .... 
58301  .... 
71003... 

74801 

35509... 
82501  .... 

(') 

80807 .... 
103901 .. 

34804  

75003 .... 

39003 

57101  

4T301 

4t40T 


^^OftiA        „ 

Uorfkjtazon      

N-1-NaphthylpntfialimKJe „ 

Naptalam  [N-l-Nephttiytphthtrtamic  add] 

Naptalam  Salts  and  Esters 

MGK  264  [N-2-Ethylhexy1  bicydoheptene  dicartxjximide] ., 

BenlluraNn 

SuKotepp 

Aspon     

Coumaphos 

Feosulfottwon 


Dtsutfoton 

Fenrtroftiion 

Pfwsmet ; 

Azmptws  Mettiyl 

Oxydettieton  mettiyl 

Organo-arsenic  pesticidBS  (not  otherwise  listed) . 

Organo-cadmium  pesticides 

Organo-copper  pesticides 

Organo-mercury  pesticides 

Organo-tln  pesticides .! 

orttw  Dichlorobenzene  » 

Otyzalin 

Oxamyt 

Oxyfluorfen., 


Bolstar  (SulprofosI 

Sulprofos  Oxon 

Santox  (0-Ettiyl  0-(p-nltrophenyl)  phenylphosphonothioate.. 

Fonofos 

Propoxuf  (o-lsopropylphenylmethylcartsamate) 

para  Dichlorobenzene  • 

Parathion 

Pandimettiatin „ 


Pentachloronitroberwene 

Pentachlorophenol 

Pentachloropheno)  Salts  and  Esters.. 

Perfluidonc _ 

Permethrin 

Phenmedipham 

Phenothiazine 

Phenylphenol 

Phorate 

Phosalone 

Phosphamidon 

Piclofam 


Picloram  Salts  and  Esters 

Piporony)  butoxide 

PBED  (Busan  77)  [Poly  (oxyefhytene  (dimethyiimmo)  ethylene  (dlmethytimmo)  ©thytene  dichkxidei . 

Busan  85  [Potassium  dimethytdithiocarbamate] 

Busan  40  [Potassium  N-hydroxymethyi-N-methyldithiocarbamate] 

KN  Methyl  [Potassium  N-methyldithiocarbamate] 

Metasol  J26  [Potassium  N-(alpha-(nitroethyl)  benzyl)-ethylenediamlne] 

Profenofos „ 

Prometon 


Prometryn ; 

Propargite 

Propazine , 

Propionic  ackJ 

Propamocarb  and  Propamocart)  HCL 

P/rethrin  coils 

Pyrethnn  I 

Pyrethrum  (other  than  pyrethrins) 

Pyrethnn  II 

Resmethrin „ _ 

Honnel 

Rotenone..... .-. 

DEF  [S.S,S-Tributyl  phosphorotrithloato]  .„ 

Sduron 

Silvex  [2-(2.4,5-Trichlorophenoxypropionlc  acid)]. 

Silvex  Salts  and  Esters 

Simazme 

Bentazon 

CarbarrvS  [Sodium  dimettiytdithiocarbanatBj 

Sodium  rTKinofluoroacetate 

Vapam  [Sodium  mettiyldittiiocart)amate] 

Sulftwide 

Cycloate 

EPTC  [S-Ethyt  dip-orviti-ccart-aniate] 


CAS  No. 


18530- 5a-« 
27314-13-2 
05333-99-3 
00132-66-1 
00132-67-2 
00136-45-8 
01661-40-1 
03689-24-5 
03244-90-4 
00056-72-4 
00115-90-2 
00298-04-4 
00122-14-6 
00732-11-6 
000S6-50-0 
00801-12-2 
(•) 
V) 
(') 
(M 
(') 
00095-50-1 
19041-88-3 
23135-22-0 
43874-03-3 
35400-40-2 
38627-00- < 
02104-64-6 
00944-22-9 
00114-26-1 
00106-46-7 
00066-38-2 
40487-42-1 
00082-68-6 
00087-86-5 
00131-52-2 
37924-13-3 
5264S-53-1 
13684-63-4 
00092-84-2 
00090-43-7 
00298-02-2 
02310-17-0 
13171-21-6 
01918-02-1 
02545-60-0 
00051-03-6 
31512-74-0 
00128-03-0 
51026-28-9 
00137-41-7 
53404-62-9 
41198-08-7 
01610-16-0 
07287-19-6 
02312-35-8 
00139-40-2 
00079-09-4 
2''.579-73-5 
00121-21-1 


08003-34-7 
00121-29-9 
10453-86-8 
00299-84-3 
00083-79-4 
00078-48-8 
01982-49-6 
00093-72-1 
(') 
00122-34-9 
25057-89-0 
00128-04-1 
00062-74-6 
00137-42-8 
00120-62-7 
01134-23-2 
00759-94-4 
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Table  i.— List  of  Pesticide  Active  Ingredient?— Cor^tnued 


EPA 

census 
code 


Pesncide 
code 


247  . 
248 

249 

2^.0 

251  . 

252 

2S3 

2bi 

255 

256 

257 

258 

258 

259,. 

260 

2*^ ' 

262 

263 

£6J 

265 
265 
266 
26' 
268 
26^ 
270 
271 
272 


41402... 
41403  .. 

41404 
356--^ 
382  • 
105501 . 
59001  .. 
12701 
105001 
808'4 
808 '3 
63004 
63007  , 
35602... 
102001 

9c  y.  • 

"i9C1  ,. 
36101  -. 
86002 ... 


Pesticide  name 


Moiinate 

Peboiate _ - 

Vemoiate - 

HPTMS  [S-(2-HydroxypropyO  thiomethanesultonate). 


Bensuhde.. 


TebulMuton  — 

TefTiephos 

Tertjacit _ 

Tertxj^os 

Terbuthylaztne.. 


Tertxrtryn _ 

Tetrachlorophenol 

Tetrachlorophenot  Salts  and  Esters . 


51705. 
14506 
34805 
'3602 

690C5 
690C3 
18301 


Dtzomet _ 

Thiophanate  methyl 

Thiram 

Toxaphene 

Merphos  [Tnbuty*  phosphorotrithioate] „. 

Tnflurahn 

Warfafin  [3-(a-Acetonytbonzyt)-4-hydroxycoumarinl. 

Wartano  Salts  and  Esters  

Zinc  MBT  [Zinc  2-mercaptobenzothia2olateJ 

Zineb 

Ziram 

S-(2.3.3-tncWoroally»)  di4Sopropytth»ocart)arTiate 

PH^r^tV.^.^,     ..,.,,,... ..................... 

Cnioropropham _ 


CAS  No. 


02212-67-1 
01114-71-2 
0192»-77-7 
29803-57-4 
00741-58-2 
34014-1S-1 
03383-96-8 
05902-51-2 
13071-7^9 
059'5-4i-3 
00886- 50-0 
26'67-e3-3 
53535-27-6 
OC 533-74-4 
23564-05-8 
00137-2&-8 
08001-35-2 
DC- 50-50-5 
01582-09-8 
00081-81-2 
I'! 
0C'15V04-4 
12122-67-7 
00137-30-4 
02303-17-5 
26002-80-2 
07696-12-0 
00101-21-3 


'  Multiple  compounds  (Of  active  Ingredient  „„  ^„      .  .-    ^  ,  ... 

-  -e  e<e<3    Chemical  is  covered  by  Organic  Chemicals.  Plastics  and  Synthetic  Fibers  (OCPSF)  Effluent  Guidelines  a"d 


S'a-da'ls 


fF3     Pa-I    4-.4) 


iBLE  2— "tSTicioE  Active  Ingredient 
Efpljes'  -  "  "■•"  ONS  Best  Available 
"'echnology  Ecosom  cally  Achieva- 
ble iBAT)  and  P^^E^BEA'VENT  Stand- 

i=2s  f:=  Existing  Sources  (PSES) 


Pesi'Cide 


Daily 

maximum 
shaU  not 
exceed 


kg/kkg  (lb/ 
1.0001b) 


Monthly 
average 
shaUnot 
exceed 


kg.'kkg  (lb/ 
1.000  lb) 


-- 


1.19x10"* 


i-c  Er^'S 

2  ^   -  9    ic  *3 
i'C  £-Ve'S 

Aciduorten.. 

AlacWor ...I    8 

Aldicart) 7 

Ametryn I    2 

Atrazine ;    2 

Azmphos 

Methyl 

Bentluralin... 

Benomyt 

Biphenyt 

Bolstar 

Bromacil 

Bromaal, 

lithium 

Bfomoxynil.. 
Bromoxyml 

octanoate 


(') 

(») 
(») 

32x10"' 
82x10"* 
23x10"* 
10x10"' 
56x10-' 

74x10-' 
22x10-* 
91x10-' 
(') 
69x10-' 
24x10"' 

(') 
3.95x10-» 

3.95x10-' 


3.40x10-' 

l») 

(') 
(») 

8.79x10"' 
2.68x10-* 
3.12x10"* 
9.14x10"* 
1.02x10"' 


1  41x10"' 
109x10"* 
5.14x10-' 

8.72x10"' 
4.18x10-' 

(') 
1.27x10-' 

1.27x10-' 


Notes 


Table  2.— Pesticide  Active  Ingredient 
Effluent  Limitations  Best  Available 
Technology  Economically  Achieva- 
ble (BAT)  and  Pretreatment  Stand- 
ards FOR  Existing  Sources  (PSES)— 
Continued 


(') 


{•) 


Pesticide 

Daily 

maximum 

shall  not 

exceed 

Monthly 
average 
shaUnot 
exceed 

Notes 

kg/kkg  (tb/ 
1,000  1b) 

kg/kkg  (lb/ 
1,0001b) 

Busan  40 
[Potassium 

n- 

hydroxy- 
methyl-N- 
methyldith- 
iocafba- 
matel    

t 

5.74x10-' 

5.74x10-' 
3.53x10-' 

5  74x10' 
1.6x10' 
1.18x10* 
8.16x10' 
1.51x10-' 
3  27x10* 
163x10' 
5.74x10' 
7.79x10' 

187x10-' 

187x10-' 
109x10-' 

1.87x10-' 

7.3x10* 

2.80x10-' 

3  31x10' 

4  57x10* 
9.96x10-» 
8.11X10"* 
1.87x10"' 
264x10-' 

Busan  85 
[Potassium 
dimethyl- 
dithiocartw- 
mate] 

Butachlor 

Captafol 

Carbam-S 
[Sodium 
dimethyt- 
dithiocarba- 
nate 

Carbaryt 

(') 

Carbofuran 

Chloroneb 

Chlorolhaionil .. 

Chlorpyrrtos 

Cyanazine 

Dazomet   

(') 

dcpa 

Table  2  —Pesticide  Act:ve  ingpedient 
Effluent  Limitations  Bes"^  Available 
Technology  Econok/icallv  Achieva- 
ble (BAT)  AND  Pretreatment  Stand- 
ards FOR  Exis-'iNG  Sources  (PSESI— 
Continued 


Pesticide 

Daily 

maximum 

shall  not 

exceed 

Monthly 
average 
ShaH  not 
exceed 

kg/kkg  (lb/ 
1,000  lb) 

kg/kkg  (lb/ 
1,000  1b) 

DEF  [S.S.S- 

Tnbutyl 
phosphor  0- 

tnthio-ate 

1.15x10-' 
2.82x10' 

(') 

9  6x10"' 

473 

3.40x10"' 

7.33x10-' 

3.15x10' 

(') 

2.2x10-' 
3  22x10-* 
7.37x10-* 
1.02x10-' 
1.48x10' 
1.83x10-' 
5.40x10-' 

88x10' 

7  06x10"' 

5.58x10-' 
1.12x10-' 

Dichlorprop 
Salts  and 

Esters 

Dichiorvos 

Dinoseb    

(•) 

2.95x10-' 

1.43 

Dioxathion 

DusuHoton 

1.29X10-* 

3.79x10-' 
14x10-' 

Endothall 
Salts  and 
Esters 

(') 

Endnn 

5.1X10-' 

Ethalfluralin 

Etfiion 

109x10-* 
2  99x10-* 

Fenarimol 

Fensutfothion.... 

3.61x10' 
764x10' 
9.45x10"' 

Fenvalerate 

Glyphosate 
Salts  and 

Esters 

Heptachlor 

Isoprooai'T 

2.08x10"' 

(") 

2.9x10-' 

2.49x10"' 

Notes 


(') 


1.  2 


(') 
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f 
» 

b/ 
) 

Notes 

)-' 
(») 

43 

3' 

(') 

Table  2.— Pesticide  Active  Ingredient 
Effluent  Limitations  Best  Available 
Technology  Economically  Achieva- 
ble (BAT)  and  Pretreatment  Stand- 
ards for  Existing  Sources  (PSES)— 
Continued 


Pesticide 


KN  Met^y! 

N- 
^^et^y'dlt^■ 

oca-sa- 

r-.ase  

Lrnufon  

Maiat^^ion 

WCPA  Sal's 

and  Esters  -. 
MCPP  Salts 

flfxl  Esters  .. 

Verp^os , 

Methamido- 

phos 

Wethomyl 

MethoryChlOf-. 

Metribuzin 

Mevinphos 

Nabam _... 

Natx)nate 

Naied 

Nor*iurazon 

O'gAno-tin 

pesticides 

Parthiori 

Pa'aPiion 

memyl 

PCN9     

Pendimethaiin.. 

PefTietnrin 

P^ofate 

Phosmet 

P'onieton 

Prometryn „ 

P^onar^<de  ~ 

Propacnior 

Pfopar>fl 

P'oparine 

Pyethnn  I 

Pyretfirwi  II 

Simazine 

Stifotos 

TCMTB 

Tebutniuron , 

Terbacil  , 

Tertdjfos 

Tertjuthylazlne 

TertJutryn 

Toxapherw 

Tnadimefon 

TrMuraKn 

Vapam 

[  Sodium 

metlyldith- 

locartja- 

maie] 

Ziram  [Zinc 

dimethyl- 

Oifiiocaflja 

nate] 


Daily 

maximum 

shaH  not 

exceed 


Monthly 
average 
shall  not 
exceed 


kg/Kkg  (lb/ 
1.000  lb) 


5-74  -,10 
2.$9x10 
2.35x10 

( 

( 
1.15x10- 

1.46x10- 
3.82X10- 

3.23  .<1  Q- 
1.36x10 
1.44x10- 
5.74x10- 
5.74x10- 
(■ 
( 

1.72x10- 
7.72x10- 

7.72x10- 

5 75 < 10- 
3.21x10" 
2.32x10- 
2.51x10- 

2.10x10- 
2.10x10- 
2.0x10- 
5.34x10" 
1.06x10" 
2.10x10- 
(' 
(' 
2.10x10- 
4.10x10" 
2.88x10" 
9.78x10" 
1.51x10- 
4.09x10" 
2  10x10" 
2.10x10- 
1.02x10- 
6.52x10- 
3.22x10" 


5.74x10"' 


5.74x10"' 


kg/kkg  (lb/ 
1.000  1 


lib) 


1.87x10-' 
1.94x10-' 
9.55x10-' 

(') 

(') 
5.58x10-' 

7.53x10"' 
1  76x10-» 
1  31x10-» 
704x10-' 
5.10x10-» 
1.87x10-' 
1  87x10-» 
(•) 
(') 

7.42x10-' 
3.43x10-' 

3  43x10-« 
1  90x10-* 
1  06x10-' 
6.06X10-* 
7.53x10-* 

914x10-* 
9.14x10-* 
6.9x10-* 
1.66x10-' 
4.84x10-* 
9.14x10-* 
(') 
(•) 
914x10-* 
1.35x10-' 
8.96x10-* 
3.40x10-' 
512x10-' 
1  06x10-* 
9  14x10-* 
9.14x10-* 
3.71x10-' 
3.41x10-' 
1  09x10-* 


1  87x10-' 


1.87x10-' 


Notes 


('•') 


(*) 


(') 


Notes 

'  Monitor  and  coTipiy  a'ier  m-plant  treatment 
before  mmng  with  other  ^asiewalers- 

'  No  discharge  o(  process  wastewater  pollutants. 

'  Monitor  and  report  as  lotai  Tntiu'aiin 

*  Monitor  and  report  as  total  tin 

'  Applies  to  pynticaton  t)y  recrystalization  portion 
0*  tne  process 


Table  3.— Pesticide  Active  Ingredies- 
Effluent  Limitations  New  Source 
Performance  Standards  (NSPS) 
AND  Pretreatment  Standards  for 
Nev^  Sources  (PSNS) 


Pestiade 


2.4-0 

2,4-D  Salts  and 

Esters         

2.4-DB  Salts  and 

Esters 

Acephate 

Aafluorten 

AlachJor 

Aidicart) 

Ametryn 

Afazine 

BenfiLiralln 

Benomyl „ 

Bipnenyl _ 

Bolstar 

Bromacil 

Bromacil.  lithium 

Bromo«ynii         

Bromoxynil 

Octanoaie     

Bjsan  40 

[Potassu!^  N- 

hydro  ry'^et'iyi- 

N- 

methyldithio- 

cartja-matej 
Busan  85 

[Potassium 

dimethyidithio- 

carbamatp] 
Butacniof 
Captafoi 
Carbam-S  ISodiar" 

dirrvethylditlio- 

ca.'ba-riate] 

Carbaryl „, 

CartK>furan 

CTitoroneb 

Chiorothatonil 

Chlorpynfos      

Cyanazioe  

Dazomet 

DCPA 

DEF  [SS.S- 

Tnbdtyl 

phosphorotnthio- 

ate) 

Diazinon  

Dichiorprop  Salts 

and  Esters 

Dichlofvos 

Dinoseb 

Dioxattiion 

Disuifoton 

Duron 

Endothali  Salts 

a-^d  Esters 

E-xi'in      

Ethalfluralin „ 

Ethion  _ 

Fenanmol 

Fensulfothion 

Fenthion 

Fenvaierate 

Giyphosate  Salts 

and  Esters 


Daily 

maximum 

sTiaJI  not 

exceed 


X^ 


ft)) 


8.54x10-' 
(•) 

(•) 

(•) 
1.67x10-' 
6.35x10-* 
5.21x10 
1.51x10-' 
1.85x10 
2.32x10* 
1.37x10-' 

(') 
1.22x10-' 
8  89x10-' 

(') 
2  84x10-' 

2  84x10-' 


4  '4x10*» 


i  14x10"' 
2  S4X10-' 


4  14X10"' 

1.18x10-' 

1.18x10"* 

5.87x10"' 

1.09x10 

2  35x10"* 

1  18x10-' 

4.14X10-' 

5.61x10-' 


1.15x10"' 
2.05x10"' 

(•) 
6.88x10' 
3.41 
2.44x10"' 
5.28x10-' 
2.27x10-' 

(') 
1.57x10-' 
2.32x10* 
5.31x10* 
7.31x10"' 
1.06x10-' 
1.32x10-' 
3.91x10-' 

(») 


Monthly 
average 
shaHnot 
exceed 


kg/kkg  (lb/ 
1,000  1b) 


2  45x10-' 
(') 

(•) 

(•) 
6.33x10-' 
1.93x10-* 
2.25x10-* 
6.58x10-* 
7.32x10 
7.82x10 
3.70x10 

(') 
6.27x10-' 
3.01x10"' 

(•) 
9.14x10"* 

9.14x10"* 


1.35x10"' 


1.35x10-' 
7.87x10-* 


1.35x10"' 
5.24x10"* 
2.80x10"' 
2.39x10-' 
3.29x10-* 
7.17x10-' 
5.64x10-* 
1.35x10-' 
1.90x10' 


5.58x10"' 
8.13x10"* 

(•) 

2.13x10"' 
1.03 
9.31x10"' 
2.72x10 
1.01x10' 

<') 
3.69x10-' 
7.82x10-' 
2.15x10-* 
2.60x10"' 
5.50x10' 
6.79x10"' 
1.50x10' 


Notes 


(') 


(') 
(') 


('.') 
(') 


(') 


(') 


(') 


('•') 


Table  3.— Pesticide  Active  ingredient 
Effluent  Limitations  New  Source 
Performance  Standards  (NSPSJ 
and  Pretreatment  Standards  for 
New  Sources  (PSNS)— Continued 


Pesticide 


Guthton 

Heptachtor 

Isopropalin 

KN  Methyl 

[Postasstum  N- 

methyidithto- 

cartM-mate] 

Lmuron 

Malathion 

MCPA  Salts  and 

Esters 

MCPP  Salts  and 

Esters 

Merphos 

Methamtdopfiot 

MettKKtryl 

Methoxychtor 

Metribuzin 

Mevinphot 

Nabam 

Nabonate 

Naied 

Norflurazon 

Organo-tin 

pesticides 

Parathon  Ethyl 

Parattiion  Methyl. ... 

PCNB 

Pendimethaiin 

Peniachlorophertol 

Salts  and  Esters. 

Permethnn 

Phorate 

Pfiosmet 

Pron>eton 

Prometym 

Pro»«mide 

Propachlor 

Propanil 

Propazine 

Pyrethnn  I 

Pyrettmn  II 

Simazine , 

Stirofos 

TCMTB „ 

Tetxjthiuron 

Tertsactl „ 

Terbulos 

Tert>uttiylazine 

Tertxrtryn 

Toxaphene 

Thadimefon 

Tritluralin 

Vapam  [Sodium 
methytdithio- 

carba-mate] 

Ziram  [Zinc 
dimethyldittiio- 
carba-nate] 


DaMy 

maximum 

ShaH  not 

exceed 


Monthly 
average 

shall  not 
exceed 


Notes 


kg/kkg  (lb/   kg/kkg  (lb/ 
1.000  to)       1,000  to) 


1.97x10-' 
6.31x10-' 
5.07x10' 


414x10"' 
1.94x10' 
1.69x10"* 

(•) 

(') 
1  15x10' 
1.05x10-' 
2.75x10-' 
2.34x10-' 
9.80x10 
1.03x10 
4.14x10"' 
4.14x10"' 
(•) 
(») 

1.25x10"' 

5.56x10-* 

5.56x10-* 

416x10 

2.31x10-' 

(') 
1.68x10* 
1.81x10"* 

(•) 
1.51x10-' 
1.51x10' 
1.28x10* 
3.84x10' 
7.63x10* 
1.51x10' 

(•) 

(») 
1.51x10-' 
2.95x10' 
2.07x10-* 
7.04x10-' 
1.09x10-' 
2.95x10-* 
1.51x10-' 
1.51x10 
7.35x10-' 
4.69x10 
2.32x10 


4.14x10"« 


4.14x10"' 


1.02x10' 
2.06x10-' 
1.82x10-' 


1.35x10 
1.40x10 
6.66x10 

( 

( 

5.58x10- 
5.42x10- 
1.27x10- 
9.25x10- 
5.06x10- 
3.69x10- 
1.35x10- 
1.35x10- 
( 
( 

5.38x10 
2.45x10 
2.45x10 
1.38x10 
7.64x10 

( 

4.39x10 
5.43x10 

( 
6.58x10- 
6.58x10- 
4.34x10- 
1.19x10" 
3.48x10" 
6.58x10- 
( 
( 
6.58x10" 
9.72x10" 
6.45x10" 

2  45x10- 

3  68  « 10" 
7.62x10- 
6  58x10- 
6  58x10" 
2.67x10- 
2.46x10- 
7.82x10- 


1.35x10 


1.35x10 


(') 


(') 


(*) 


(') 


{'■•> 


Notes 

■  Monitor  and  comply  after  in-plant  treatment 
t>efore  mixing  with  ottier  wastewaters. 

'  No  discharge  of  process  wastewater  pollutants 

'  Monitor  and  report  as  total  Trrfluralm 

*  Monitor  and  report  as  total  tm. 

'  Applies  to  purification  by  recrystalization  portion 
of  (he  process. 
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lASi^  4.— SAT  A^O  NSPS  £FFLU£NT  LlM- 
ITAT!0**S  FOR  PB+ORITY  P0LLUTAN-"S 
FOR  OlR£CT  D(SCHA«Ge  P0<^^ 
SOURC£S  THAT  use  E^C-Of-PtS'E  BiO- 
LOGiCAL  Tbea^MEN-^ 


Daii> 


averag* 
s^aJI  rd 
exceed 


PoHL-ai"! 

micro- 

waxy 

grams 
per  liter 

grams 
per  liter 

V-Oc^'iCfT'-^v'e'f      

25 

16 

1  '  ^  ''''c'^'or>e*'"3"''?     -.....-.. 

54 

21 

'  2"0*c*''^^'^'=*^a'^^          

211 
230 

68 

1,2-D'C~'0':'C'0Ca"e      

153 

1  2-&cri<xoC6'-ze'-<9       — 

163 

77 

i,2-tra'--S-;!C-„cf->eT.,i€ne.._. 

54 

21 

*  3-3ic.'iiO':«)'3per*-     

44 

29 

•  "i-DicfiiOfOieazene 

28 

15 

2  .:Tlcxoc'^"'Oi    - 

96 

31 

112 

36 

136 

39 

2  4O"''^'''v-c'^n0l      

18 

Be^zare                          

37 

5  -Of-nodicri  j»  3motr<(-^e 

89 

40 

3'cr^cm«t-aiTe    

25 

16 

C-^iorooer^ane 

28 

15 

C'-Forora«Ta(Te    ._     _. 

-      190 

86 

C»arvcle  To**:             

640 

220 

C^!Cxonoci<of3fnet'-iar« 

211 

68 

>criofor-v3'r.»''«            ...    _... 

89 

40 

E-'~v<ber:2o-'«                    

106 

32 

.6jc:  r:'.a., _.- 

690 

320 

sapntr^aie^e 

59 

22 

-'■^f^Cl                                

26 
56 

15 

"9Tacnico«>tr.»ie'ie     

22 

'et'ao'"i<yo'"T«"4ane j 

36 

18 

■"■cuene 

60 

26 

T-fc.-DmooTema-ie.    __ 

59 

22 

'^^'C'^otorr.e-r^ne 

46 

21 

Tabu  5  —BAT  A^^o  NSPS  EffluENT  Lit*-  ' 

:TATii:xs    po«    prioritv    Pollutants  ' 
For       D«h€:ct       :>tscMA«G£       Point 
:kXr«CtS    'mat   CK:>  NOT  USE  EnO-OF- 
PlPE  BlOLOGtCAl   TRfATMENT 


Daily 

MortMy 

maximum 

average 

shall  '^ot 

snail  TO« 

Podutant 

exceed 
(micro- 

exceed 
(micro- 

grams 

grams 

per  liter 

per  liter 

<j.9/f) 

ip^^ 

1  1 -DicWoroGttivieoe       

60 

22 

1  1  l-Tnchkxoethsne 

59 

22 

1 ,2-trans-DtcMoroethy)ene 

66 

25 

794 

19« 

1 2-Dd^loroofODane       

794 

196 

1.2-Oichloroelhfie.  _._      .. 

574 
794 

180 

1  4  ""K-MrTr^^e-vsne 

380 

'42 

2,4-C»"'e'''v'0''»^'TOl 

47 

'9 

Beniefw               

134 

'.  r 

Blomocll•.•■»..»";r■''<■>t^ar>e 

89 

43 

BrofT)C"i*'".^r>'     . 

25 

16 

CMorct}' '  : .    -       

380 

142 

Chlo^o^n*>•^-»'*     ...          — 

2s.*' 

vo 

Cyanio«  :   jta<i    — 

640 

2?- 

Obratnoctilorofnethane 

211 

.-3 

170 

je 

Ethytoenzene , 

380 

142 

Lead  (Tcrta1)..„ 

690 

320 

Naphthalene ^ — 

47 

19 

Phenol _ 

47 

19 

TetrachlofOGtt>vl©ne          

164 

52 

Tetracfiloromethane 

360 
74 

142 

Toluene ._ 

28 

Tribromomethane 

59 

22 

Trichkxomettiane  _ 

46 

21 

Table  6.— PSES  and  PSNS  Effluent 
LHjnTATtONS  for  PRioRmc  Pollutants 


Pollutant 


1 , 1 -OcWoroethyterte    

1.1,1-TnchlOTOelhane   

1.2-trans-OcMofoetfiyiene . 

1.2-DtcMofObenzene    

1.2-CHchlorooropane     

1.2Dic>iioroetnane  

VS-DtcMoropfOpene      

1  4-C)icMofoCienzene    

2,4'Oimettrytpnenol  

BenzefTe       

Br-vnodicWoromettTane . 

Circ>mo'T>eft^ane  »....«... 

CMofooeraene    ___„„ 

Oilofomethane  _~_™.„ 

Cyanide  (Total)  

Otyomochioromethane 

l>chk>rorr>ethane _. 

Ethyibenzane 

Lead  rotaO 

NapMhaJene  _ __ 

p^eno^ 

Tetrach*ofoethytene 

TetractTio»ome«>ene — 

Toluene _ 

Tntjrofiximethane 

TnchiofomettTaoe 





Daily 

Wonthty 

msxvnum 

maximum 

shall  not 

shall  not 

exceed 

exceed 

iTucro- 

(micro- 

grams 

grams 

per  litef 

per  Irter 

(>«g/i)) 

(MQ/I)) 

60 

22 

59 

22 

66 

25 

794 

196 

794 

196 

574 

'80 

794 

196 

380 

142 

47 

19 

134 

57 

89 

40 

25 

16 

380 

142 

295 

110 

640 

220 

211 

68 

170 

36 

380 

142 

690 

320 

47 

19 

47 

19 

154 

52 

380 

142 

74 

28 

59 

22 

325 

1             111 

AOLt     / 


M'-  "H-X:: 


Pf  CT,<'>0£  ACTIVE  Ingredients 


E-'A  survey 
code 


Pesticide  nam* 


8.. 

12. 

16. 

17. 

22. 


25 

26 

27 

30. 

31 

35™. 


39. 


41  

45 

52 

53..._ 
54_.. 
55 ..... 
58 ..... 
60 ..... 
62..... 


67. 


60. 


70„.. 
73^._ 
75™ 


T'.adi'^e'on __,„ 

2.4^  2  4-c:  Sarts  a^K)  Esters  t2.4-D»cNorotJhe»x»yacetic  acidl 

Z4-De  2  4-D9  Sara  and  Esters  [2.4-Oichtofoj)herx)xytxjtync  acid] 

MevwTo*y3S 

Cyanapr^e _ _„ — . 

^^ODaC^'^'T^  .-..—..".- . _.............._.«............*•«•.«««•. 

WCPA  MCP4  Seis  «'>:  t5t(»r.;  '2Methyt-4-chloropheno)qrticetic  acid] 

D>cnio(->oc  Cvr'voo'x:  S^ts  s*^  ^s'srs  [2-(2.4-Dichloro(Jhenoxy)  propionic  acidl. 

MCPP  MCPP  Sa.'s  a^  tsJ(:--(  ';  .,,:  Methyt-A-cNorophefwxy)  propionic  acid] 

'CM^  :2  T-l^cH.\a'-H->^^el♦-v»t^<>^  Denzottnazoto] 

Pr'^r^moe  _ _™.™~ 

P"!oarii  „„ .— — . 

MeTTtx^-n — . —  „.  - — ■ — ...- — .... 

Acepra'9  „ .-  ., .~— -.„™ ..-.. 

A  CI* '  uof*  en ..„______ __ ~.«_ , _«_». . 

Aiachlor «— . I     ,. — . «»_ 

ACicars — — 

Amet^y"  -,-, — »-- _~™ 

A  ffazrte  _ ..  __________ — — _____._„_ ._.- 

Benomyi  

Bipnenyi 
Br^macii 


Btirr^ac:!  Safs  and  Fsters.. 
.J  aroracurvn* 
_j(  BiomoKynil  cctanoale.... 

...I  eotacWor  

-.,  Capiat        — ». 

...'  CettiajTi  [Sevm] 


CAS  No 


EPA  analytical  method  "o  (s) 


43121-43-3 

00062-73-7 

00094-7&-7 

0O094-82-6 

07788-34-7 

2^25-46-2 

C'918-16-7 

00094-74-6 

00 '20-36-5 

00093-65-2 

21564-17-0 

23950-58-5 

00709-98-8 

21087-64-9 

30560-19-1 

60594-66-6 

1 5972-80-8 

00116-06-3 

00834-12-8 

01912-24-9 

17804-36-2 

00092-52-4 

00314-40-9 

016e&-84-5 

01689-99-2 

23184-66-9  I 

02425-06-1  I 

00063-25-2  ! 


507/633/625.1 

1618/507/622/525,1 

1618/515  1'615 

1618/515 1/615 

1618/507/622/525  1 

629 

1618/508/608  1/525  1 

1618/615 

I6I8/515. 1/615 

1618/615 

637 

525  1 

632  1 

507/633/525.1 

1656/1618 

515  1 

505/507/645/525  1 

531  1 

507/619/525  1 

505/507/619525  1 

631 

1625/642 

507/633/5251 

1«56/1625 

1656 

507/646/525.1 

1618 

531.1/632 
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Table  7  —Test  Methods  for  Pesticide  act-ve  [ngrecen^s— Co^t-^ued 


EPA  sur/ey 
cxxJe 


Pesticide  name 


76 

80 

82  ...„. 

84 

86 

90 

103.... 
107.... 
110.... 
112.... 
113.... 
118.... 
119.... 
1 23 .... 
124.... 
125.... 
126.... 
1 27 .... 
132.... 
133.... 
138.... 
140.... 
144.... 
148.... 
150.... 
154.... 
156.... 
158.... 
172.... 
173.... 
175.... 
178.... 
182.... 
183.... 
185.... 
186.... 
192.... 
197.... 
203 .... 
204 .... 
205 .... 
206  _.. 
208... 
212.... 
218.... 
219.... 
220 .... 
223 .... 
224.... 
226.... 
230 .... 
232... 
236.... 

239 

241 

243 

252 

2S4 

255 

256 

257...., 

259 

262 ...., 

263 

264 

268 


Cartxituran  

Oixyoneti    

Chkxomaionil ., 

Stjrotos        ._..., 

Oikxpynfos 

Ferrvaierate  

Diazinon ™ .". 

Parathon  methyl 

DCPA  [Dimethyl  2.3,5  6-tetr8chlorotorephthalate] . 

Dinoseb  

Dioxathion  

Nabonate  [  DiscxJium  cyanodithiotmidocarbonaie] .. 

Diuron 

EndothaH „ 

Endfwi 

Ethatfiuralin 

Ethon 


CAS  No. 


Ettioprop „ 

Fenanmol 

Fenthion 

Giyphosate  (N-{Phosphonomethyl)  gtyctoe]., 
Heptachiof 

l8opropalin „. 

Unuron 

Malatf>too    , 

Methammophos ™....™ , 

Methomyi     „ _.. 

Methoxychlof „. 

Nabam „....„ 

Naled .:. 

Norflurazon 

Benfloralin     , 

Fetisutfothion 

Dtsulfotoo 

Phosmet 

Azinphos  Methyl  „, 

OrgafKi-tin  pesticioes     

Bo*star 


Parathon _„ 

Pendimethaiip 

Pontachkxonitrobenzene „_ , 

Peolachtoroprienol „ 

Permethrir  

Phofate  

Busar  85  [PotassijiT  di^etpyioahi&'iaftja'nate) , 

Susan  4C  (Potassiurr  N -^ydro»Y"1et^v1  N  '^et'^ydrt'iiocarea^ale]., 
KN  Mettiyi  [Potassiurr  N  methyiditrnocartjamase) 

Prometon 

PTometryn 

Propazine 

Pyrethrin  I _ 

Pyrethnn  II  

DEF  [S.S,S-Triti.jv  p'osp^o'otnthioate] 

Stmaane  

Cartiam-S  [Sodium  dimef^voiiiiCKia^a^'atel 

Vapam  [Sodium  met^yid'!fiioca't)a-^a!e,!  

Tebuthiuron  

Tertiaal 

Tertjufos „ 

Tertxithytazine 

Teftwtry        

Dazomet  

Toxapheoe  „ 

Merphos  [  Tnbutyl  pnosprio'otnthioate] 

Trifluralin 

Ziram  [Zinc  dimethyidrthiocartjamate] _ 


01563-66-2 
02675-77-6 
01B97-4&^ 
00961-11-5 
02921 -B»-2 
51630-56-1 
00333-41-5 
00298-00-0 
01861-32-1 
00068-85-7 
00078-34-2 
00136-93-2 
00330-54-1 
00145-73-3 
;>X"/-20-a 

oo'>«- '  •:■  7 

13 -ci*  ih  i 
60166-68-9 
00055-36-0 
01071-«3-6 
00076-44-8 
33820-53-0 
00330-55-2 
00121-75-5 
10265-92-6 
16752-77-5 
00072-43-5 
00142-59-6 
00300-76-5 
27314-13-2 
01861-40-1 
00115-90-2 
00296-04-4 
00732-11-6 
00066-50-0 
12379-54-3 
35400-43-2 
00056-36-2 
40467-42-1 
00082-66-B 
00087-86-5 
52645-53-1 
00298-02-2 
00 128-03-0 
51026-28-9 
00137-41-7 
01610-18-0 
07287-19-6 
00139-40-2 
00121-21-1 
00121-29-9 
00078-48-8 
00122-34-9 
00128-04-1 
00137-42-8 
34014-16-1 
05902-51-2 
13071-79-9 
05915-41-3 
00886-50-0 
00533-74-4 
08001-35-2 
00150-50-5 
01582-09-6 
00137-30-4 


EPA  anatytical  method  no.(t) 


531  1/632 

1618/506/606  1/5251 

508/608  2/525  1 

J618/507/622/525  1 

1618/508/622 

1656 

1618/507/614/622/525  1 

1618/614/622 

506/608.2/525  1 

1616/515  1/615 

1616/6141 

6301 

632 

548 

1618/505/508/606/617/525  1 

•627 

1618/614/614  1 

1618/507/622 

507/633  1/525  1 

1618/622 

547/140A 

1618/505/508/608/617/525  1 

627 

632 

1618/614 

1616 

531  1/632 

1618/505/506/606  2/617/525  1 

630/6301 

1618/622 

507/645/525  1 

•627 

1618/622 

1618/507/614/622/525  1 

1618/622  1 

1618/614/622 

lr>dy8try/200  7/200  9 

1618/622 

1618/614 

1656 

1618/608  1/617 

625/1625 

608  2/508/525  1 

1618/622 

630/630  1 

630/630  1 

630/630  1 

,        507/619/5251 

507/619/525  1 

507/619/5251 

508 

508 

1656/1618 

505/507/619  5251 

630/630  1 

630/6301 

507/5251 

507/633/525  1 

1618/507/614  1/525  1 

619 

507/619/525  1 

131/630/6301 

1618/505/508/608/617 

1656/1618/525  1 

1618/508/617/627/525  1 

630/630.1 


"Monitof  and  report  as  total  Tntluralin. 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Arm> 
32  CFR  Part  627 
[OA  Pamphlet  385-69 


Biological  Defense  Safety  Program 
(Technical  Safety  Requirements) 

agency:  Department  of  the  Army.  DoD. 
action:  Final  rule. 

summary:  The  Department  of  the  Army 
{U.\,  acting  as  executive  agent  for  the 
Department  of  Defense  announces  the 
Technical  Safety  Requirements  of  the 
.Army  Biological  Defense  Safety  Program 
contained  in  32  CFR  part  626  and  in 
Department  of  the  Army  Pamphlet  385- 
69  This  rale  prescribes  the  technical 
safety  requirements  for  the  use. 
handling,  shipment,  storage  and  disposal 
of  etiologic  agents  used  in  research, 
development,  test,  and  evaluation 
(RDT&E)  for  the  Biological  Defense 
Program  (BDP). 

EFFECTIVE  DATE:  May  11.  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

If  >ou  wis,^.  ;o  crr.-T.ent  or  obtain  further 
information  concerning  this  publication 
contact:  HQDA  (DACS-SF).  Mr.  Williarr. 
VVortley.  room  2C717,  Pentagon. 
Washington.  DC  20310-0200.  (703)  695- 
"291. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 

Army  BDP.  on  behalf  of  the  Department 
of  Defense,  supports  RDT&E  efforts  to 
maintain  and  develop  defensive 
measures  and  material  to  meet  potential 
biological  warfare  threats.  The 
program's  objectives  are  to  develop 
measures  for  identification,  detection. 
treatment,  protection,  and 
decontamination  of  these  threats.  To 
meet  the  program  objectives,  it  is 
necessary  to  use  etiologic  agents  in  the 
conduct  of  the  necessary  RDT&E.  This 
document  contains  information  on  the 
safe  use,  handling,  storage,  shipment 
and  disposal  of  etiologic  agents  and 
describes  requirements  based  on  the 
Centers  for  Disease  Control  Guidelines. 
Biosafety  in  Microbiological  and 
Biomedical  Laboratories,  and 
establishes  guidelines  for  toxins.  This 
document  was  developed  in 
coordination  with  the  biological  defense 
community  and  fully  staffed  and 
coordinated  with  subject  matter  experts, 
the  Army  Staff,  and  applicable  major 
commands.  Army-wide  implementation 
of  this  program  is  authorized  based  on 
the  policies  and  standards  contained  in 
the  cited  authority  and  references. 


Executive  Order  12291 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  the 
Secretary  of  the  Anny  has  classified  this 
action  as  nonmajor.  The  effect  of  the 
final  rule  on  the  economy  will  be  less 
than  $100  million. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  and 
the  Secretary  of  the  Army  has  certified 
that  this  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  under  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

List  of  Subjects  in  32  CI  K  I  art  627 

Biologies.  Defense,  Occupational 
safety  and  health.  Safety. 

Accordingly.  32  CFR  part  627  is 
revised  to  read  as  follows: 

PART  627— THE  BIOLOGICAL 

DEFENSE  SAFETY  PROGRAM. 
TECHNICAL  SAFETY  REQUIREMENTS 

(DA  PAMPHLET  '585-69) 

SuDpar'  A— Introduction 


Sec 

627.1 

Purpose. 

627.2 

Background. 

827.3 

Scope. 

627.4 

References. 

627.5 

Abbreviations  and  Terms. 

Sutifwrt  B— Administration 

627.6  Safety  administration. 

627.7  Goal  of  a  laboratory  safety  program. 

627.8  Occupational  health. 

627.9  Medical  records. 

Subpart  C — Operational  Requlrerrtents 

627.10 
627.11 
627.12 
627.13 
627.14 
627.15 
827.16 
627.17 
627.16 
627.19 
627.20 


62"  28    Solutions  v'.  toxins  and  drv  form?  of 
toxins  in  closed  contame'-s. 

627.29  Dry  forms  of  tox'.Ts  handled  in  open 
containers 

627.30  Situations  spec;f:ed  in  §  627.18(e). 

627.31  Specific  requirements  for  individual 
PPE  items 

Subpart  E— Decontamination  and  Disposal 

627.32  Introductioa. 

627.33  Methods  of  decontamination 

627.34  Disposal 

Subpart  F— Importation,  Shipment,  and 
Transport  of  Etiologic  Agents 

6-7.35 
627.36 
627.37 
627.38 

62'  39 
62'.40 
627.41 


Personnel  prerequisites 

Operational  prerequisites. 

General  laboratory  techniques. 

Biosafety  level  1. 

Biosafety  level  2. 

Biosafety  level  3. 

Biosafety  level  4. 

Toxins. 

Emergencies. 

Large-scale  operations. 

Operations  with  radioactive  material. 

Subpart  D — Persona!  Protective  Equipment 

627.21  Introduction 

627.22  Minimum  laboratory  attire  for  use  of 
etiologic  agents. 

627.23  Biosafety  level  1. 

627.24  Biosafety  level  2. 

627.25  Biosafety  level  3. 

827.26  Biosafety  level  4. 

627.27  Large-scale  (LS)  operations. 


Lit.-oduction. 
Administration, 
Importation  directives. 
Shipment  directives. 
Transportation  directives. 
.•Additional  requirements. 
Sources  for  further  information  on 
prrent  of  etioiogic  agents. 


Subpart  G — Facilities 

627.42    Introduction. 

Biosdfety  level  1. 
Bioswfetv  level  2. 


Biosafety  level  3, 
Biosafety  level  4. 
Large-scale  facilities. 

Toxins 


62' 43 
62' 44 

62'.45 
627.46 
627.47 
62"  48 

Subpart  H— Engineering  Controls 

62' 49     Introduction, 

62', 50    Class  I  biologica!  safety  cabinet. 

627.51  Class  U  biological  safety  cabinet. 

627.52  Class  111  biological  safety  cabinet. 

627.53  Fume  hood 

627.54  Glove  box 

627.55  Ventilated  balance  enclosures. 

627.56  Ventilated  cage  enclosu-es. 
62', 5"     Ventilated  cage  areas 
App^-ndix  A  to  Par!  627— References 
Appendix  B  to  Part  627— Resource  List  for 

Immunoprophvlflxis  of  Personnel  at  Risk 
.Appfendix  C  to  Part  627— Laboratory  Safety 

Inspection  Checklist 
Appendix  0  to  Part  627— Packaging  and 

Labeling  Requirements  for  Shipment  of 

Ftioiogic  Agents 
Appendix  E  to  Part  627— Permits  for 

Importation  and  Shipment  of  Etiologic 

Agents 
.Appendix  F  to  Part  62~— Oravungs.  Biological 

Safety  Cabinets 
Appendix  C  to  Part  627— Glossary 

Authontv:  5  L'  S  C   102,  21  C  S  C   111,  151- 
15fl:  42  U  S  C-  216.  sec  361.  58  Stat  '03  and 
264.  49  U.S.C.  App,  1803.  1804,  180'  and  1808; 
50  U.S.C.  1431.  29  CFR  1910,  1450(e!  and 
Public  I.dw  101-510.  104  Stat  1516. 

Subpart  A— Introduction 

§627  1     Purpose. 

This  pamphlet  prescribes  the 
technical  safety  requirements  for  the 
use.  handling,  shipment,  storage,  and 
disposal  of  etiologic  agents  used  m 
research,  development,  test,  and 
evaluation  (RDTE)  for  the  Biological 
Defense  Program  (BDPj 
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§  627.2    Bacfcqfountf. 

The  Umted  States  Army  BDP.  on 
behalf  of  the  Department  of  Defense, 
supports  RDTE  efforts  to  maintain  and 
develop  defensive  measures  and 
materiel  to  mei?t  potential  biological 
warfare  threats.  The  program's 
objectives  are  to  develop  measures  for 
identification,  detection,  treatment, 
protection  against,  and  decontamination 
of  these  threats.  To  meet  the  program 
objectives,  etioiogic  agents  are  used  to 
conduct  the  necessary  handling,  storage, 
shipment,  and  disposal  of  etioiogic 
agents,  This  pamphlet  describes 
requirements  based  on  Centers  for 
Disease  Control -National  Institute  of 
Health  (CDC]  (NIHl  guidelines, 
Biosafety  in  Microbiological  and 
Biomedical  Laboratories,  and 
establishes  guidelines  for  toxins. 

§627.3    Scope. 

The  requirements  stated  in  this 
pamphlet  apply  to  aM  elements  of  the 
Army  to  include  the  ARNG  and  the 
US.AR  and  its  contractor*  and 
subcontractors  who  use.  produce,  store, 
handle,  or  ship  etioiogic  agents  in 
support  of  the  BDP,  regardless  of  the 
source  of  the  agent(9). 

§  627.4    References. 

Required  and  related  publications  are 
listed  in  appendix  A  of  this  part. 

§  627.5    Abbreviaffone  and  terms. 

Abbreviations  and  special  terms  uaed 
in  this  part  are  explained  in  appendix  F 
of  this  part. 

Subpart  ft— Administration 

§  627.6    Safety  administration. 

Each  BDP  institution  must  have  a 
safety  program  that  complies  with  AR 
385-10.  AR  3«5-6a  and  this  pamphlet.  In 
addition,  the  safety  program  must  be 
designed  to  ensure  comphance  with — 

(a)  Occu^tion»I  Safety  and  Health 
Administration  fOSHA)  requirements 
for  health  and  safety 

(b)  Environmental  Protection  Agency 
(EPA)  regulations  designed  to  implement 
the  Resoorcc  Conservation  and 
Recovery  Act  (RCRA)  and  the  National 
Environmental  Poticy  Act  (NEPA). 

(c)  Nuclear  Regirf»tory  Commission 
(NRCn  r««quirement9  for  safe  handling  of 
radioactive  isotopes  fwhen  applicable]. 

(d*^  NIH  GqideHiies  for  Research 
Invotvmg  Recombtmnt 
DeoxyriboBadeic  Acii  (DNA) 
Molecules. 

(e]  Relevant  nHtional,  State,  and  Tocar 
regulations, 

ff}  Any  requirements  of  applicable 
accTOOTting  bocreff. 


§  627.7    Goat  of  a  laboratory  safety 
program. 

The  goals  of  the  laboratory  safety 
program  are  to  protect  those  working  in 
the  laboratory,  others  who  ma> 
potentially  be  exposed  to  hazards  in  the 
laboratory,  and  the  environment.  In 
addition,  a  laboratory  safety  program 
should  ensure  that  hazardous  matenaJs 
will  be  handled  and  disposed  of  in  such 
a  way  that  people,  other  living 
organisms,  and  the  environment  are 
protected  from  harm.  Safety  awareness 
must  be  a  part  of  everyone's  habits,  and 
can  only  be  achieved  if  ai!  senior  and 
responsible  staff  have  a  sincere,  visible, 
and  continuing  interest  in  preventing 
injuries  and  occupational  illnesses. 
Laboratory  persomiei.  for  their  part 
must  carry  out  their  work  in  a  way  that 
protects  themselves  and  thew  fellow 
workers. 

(a)  Laboratory  safety.  The  safety 
program  will  be  carried  out  Bf>>  stated  in 
AR  385-6a  Additionallv,  the  program 
will  contain  the  following  elements — 

(1)  The  commander  or  in.siilule 
director,  along  with  all  personnel,  nivist 
have  a  continuing,  observiible,  and 
known  commitment  to  the  safety 
program, 

(2)  An  effective  institutional  safety 
program  requu-es  a  safety  officer 
appropriately  trained  in  relevant  safety 
technology.  This  individual,  besides 
supplying  advice  and  recommendations. 
will  ensure  that  records  are  kepi 
showing  that  the  institution's  physical 
fanlities  and  safety  niies  are  internally 
consistent  and  compatible  with 
potential  risks,  as  well  as  in  compUance 
with  all  applicable  laws,  regulations, 
and  guidelines. 

(3)  The  commander  ensures  safety  m 
every  department  or  other  equivalent 
administrative  unit  of  the  institution. 
Ensuring  safe  operations  is  an  integral 
function  of  each  level  of  management 
through  the  first  line  superMS(K  The 
safety  office  staff  must  work  cioseiy 
with  administrators  and  investigators  to 
develop  and  implement  written  policies 
and  practices  that  promote  safe 
laboratory  work.  Collectively,  thi.'*  ,tfrt)up 
routinely  must  monitor  current 
operations  and  practices,  see  that 
appropriate  audits  are  mamtained.  and 
continue  to  seek  ways  to  improve  the 
safety  program. 

[4]  Safety  is  a  critical  )ob  element  fur 
each  member  of  the  scientific  and 
technical  staff.  Each  mdividual  workiag 
in  the  laboratory  must  perform  his  ur  h«r 
job  in  a  manner  consistent  with  safety 
policy  and  training 

(5)  If  laboratory  goals  dictate 
operations  or  substances  not  suited  to 
the  existing  facilities  or  ec^ipjnent.  the 
laboratory  supervisor  will,  assisted  by 


the  safety  oflicer.  advise  and  assist  the 
laboratory  worker  in  developixi^  or 
obtahung  adequate  facilities  or 
equipmeot  and  designing  appropriate 
work  procedures. 

(6)  The  supervisor  wiX  authorize  each 
specific  operation,  delineate  apcrnpnate 
safety  procedures,  and  instrui  ■  :  i   se 
who  carry  out  the  operation. 

(7)  Poientii*!  hazards  will  be  identified 
before  work  with  etioiogic  agents 
begins,  and  actions BBcessary  to  avoid 

H !  ( I  1  r>nt.<i  and  lUmaHS  wili  be 
;n;;',c:"ienled.  This  practice,  i,;i..pr.  n  !tit': 
sai«ity  analyse,  consists  of  bre.ikui|i  a 
job  down  into  ita  kigicat  steps,  analyzing 
each  for  its  hazard  [  «i'cntial.  and 
deciding  \tiP  sa'e  priH  ^dures  to  use.  The 
process  w;i',  be  de^iiK'nea  '  v  .i  i.,,nject 
dinrctor  witli  input  h-om  employees,  and 
each  step  with  potential  for  exposure  or 
other  mridpnt,<»  must  be  described  in 
wntinn  ici  a  siandins  operstins 
f  "Dcedure  fS(">Pi   ,■>.:  ■»!i(^^  ^i  )i^«  wiH  be 
apprroved  in,  at  a  mmirnum.  thtf 
commander  ur  n«<'  tute  director  and  the 
safety  officer. 

(8)  The  jofc  safety  analysis  will 
include  a  consideration  of  health 
haaards  identified  in  AR  40-10  and  of 
maximum  cretfibfe-  events  as  described 
in  paragraph  2-8,  AR  385-69. 

tb)  Safety  pJons.  Clearly  defined, 
published  safety  rdes  and  monrtoring 
pfocederes  for  comphance  must  be 
estabRshed,  These  rules  will  be  readily 
available,  in  writing,  for  all  involved  in 
laboratory  operations.  This  goal  may  be 
accomplished  by  preparing  or  modifying 
a  facility  safety  plan,  laboratory  safety 
manual,  occupational  safety  and  health 
program  or  equivalent.  This  plan  will — 

(1]  Be  coordinated  with  institutional 
and  Federal,  State,  and  local  emergency 
services. 

(2]  Be  practiced  with  the  emergency 
groups  whose  services  are  part  of  that 
plan  prior  to  any  need  for  their  services,. 
so  that  they  can  become  familiar  with 
any  potential  problem  areas  that  may  be 
encountered  when  they  are  caQed  upon 
for  assistance. 

(3)  Describe  the  method  of  rapid 
communication  (for  telephone,  alarms, 
and  80  forth)  that  will  be  used  during  an 
emergency. 

(4)  Describe  the  institution's  etioiogic 
agent  labeling  system. 

(5]  Describe  the  institution's 
requirements  fax  testing  engineering 
controls  [lot  example,  biological  aafe^v 
cabinets  and  kigb  efficiency  partu  h^^rtt. 
air  (HEP All  fiUass)  aod  essential  sm  f> :  v 
equipment  (for  example,  autoclaves* 
that  are  used  to  conduct  RDTE  fufKi*;M 
bv  the  BDP 

{^i  A,pp<MBi  aos  tfitj.  [>trf  M,'rijiei 
responsible  for  handling  an  emergency. 
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(7)  Require  that  emergency  telephone 
numbers  be  posted,  so  that  emergency 
8er%'ice  personnel  know  whom  to 
contact  at  all  times  of  the  day  or  night. 

(8)  Describe  the  institution's  rules  that 
have  been  established  and  are  practiced 
to  limit  access  to  the  facilities  where 
etiologic  agents  under  the  sponsorship 
of  the  BDP  are  handled.  The  rules  will 
include  the  following  requirements: 

(i)  Access  to  biosafety  level  (BL)-1 
and  BL-1  large-scale  (LS)  laboratories  is 
limited  or  restncted  at  the  discretion  of 
the  commander  or  institute  director 
when  experiments  are  in  progress. 

(uj  Access  to  areas  classified  as  BL-2. 
BL-2  LS,  or  where  work  with  toxins  is 
conducted,  is  limited  by  the  commander 
or  institute  director  when  work  with 
e'iologic  agents  is  in  progress. 
Individuals  who  are  at  increased  risk  of 
acquiring  infection  or  for  whom 
infection  may  be  unusually  hazardous 
are  not  allowed  in  the  laboratory.  Only 
persons  who  have  been  advised  of  the 
potential  hazard  and  meet  any  specific 
entry  requirements  (for  example, 
immunization)  may  enter  the  individual 
laboratory  or  animal  rooms.  The 
corrjnander  or  institute  director  must 
assess  each  circiimstance  and  determine 
who  may  enter  or  work  in  the 
laboratory. 

(iii)  Access  to  areas  classified  as  BL-3 
or  BL-3  LS  is  limited  as  stated  in 
I  627.7(b)(8)(i:),  and  is  restricted  to  those 
persons  whose  presence  in  the  facility 
or  individual  laboratory  rooms  is 
required  for  program  or  support 
purposes.  Individuals  under  18  years  of 
age  may  not  enter  the  controlled  area. 

(iv)  Access  to  BL-4  facilities  is  limited 
as  stated  in  §  627.7(b)(8)  (ii)  and  (iii). 
This  is  done  with  secure,  locked  doors 
with  access  controlled  by  the 
commander  or  institute  director,  safety 
officer,  or  other  person  responsible  for 
the  physical  security  of  the  facility. 
Before  entry,  all  persons  will  be  advised 
as  to  the  appropriate  safeguards  for 
ensuring  their  safety.  Authorized 
persons  must  comply  with  these 
instructions  and  all  other  applicable 
entry  and  exit  procedures.  A  logbook 
will  be  maintained  for  all  personnel  to 
indicate  the  date  and  time  of  each  entry 
and  exit.  A  card-key  activated  computer 
record  (or  other  electronic  entry  device) 
may  be  used  if  it  indicates  the  date  and 
time  of  both  entry  and  exit. 

(9)  Describe  the  system  that  is 
developed  and  is  operational  for  the 
reporting  of  accidents  and  exposures, 
employee  absenteeism,  and  for  the 
rnedical  surveillance  of  potential 
idbo.'atorv -associated  illnesses. 

(c)  Safety  meetings  and  safety 
committees.  In  effective  safety 
p-08'arr.s  everyone  associated  with  the 


laboratory  becomes  involved.  This  is 
done  by  ensuring  maximum 
participation  in  planning  and  by 
conducting  group  safety  meetings. 

(1)  A  staff  safety  committee, 
consisting  of  the  commander  or  institute 
director  or  his  or  her  designated 
representative,  research  supervisors, 
managers,  medical  personnel, 
employees,  and  the  safety  officer,  will 
be  established.  This  group  leads  the 
safety  effort,  reviews  mishaps,  and 
recommends  changes  in  policies,  safety 
program,  or  equipment  as  needed  lo 
improve  safety. 

(2)  Safety  committees  will  meet  at 
least  quarterly  and  minutes  will  be 
prepared  and  maintained  for  at  least  3 
years. 

(3)  When  work  with  recombinant 
DNA  molecules  is  undertaken,  an 
Institutional  biosafety  committee  (IBC) 
for  review  of  such  work  will  be 
established  and  will  function  as  stated 
in  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(see  appendix  A  to  this  part). 

(d)  SOPs.  Besides  the  documented 
safety  program  that  wrill  be  in  effect, 
each  institution  will  require  that  an  SOP 
be  established  for  each  unique 
biological  defense  RDTE  operation.  The 
SOPs  will  meet  the  criteria  stated  in  AR 
385-69  and  be  reviewed  and  updated 
annually.  A  copy  of  the  SOP  will  be 
maintained  in  the  work  area.  In 
addition.  SOPs  will  address  the 
following  issues — 

(1)  The  unique  hazards  introduced  by 
the  activity  in  the  work  area. 

(2)  The  methods  of  controlling  these 
hazards, 

(3)  Any  unique  procedures  and 
requirements  needed  that  are  not 
described  as  universally  required  in  the 
safety  plan  (for  example,  signs,  waste 
disposal,  immunizations,  emergency 
procedures,  and  personnel  monitoring). 

(4)  Specialized  orientation  or  training 
of  personnel  beyond  that  required  in  the 
safety  plan. 

(5)  Ways  of  ensuring  that  the  unique 
procedures  are  followed. 

(6)  Emergency  procedures. 

(e)  Safety  communications.  Safety 
communications  alert  people  to  newly 
recognized  hazards,  remind  them  of 
basic  biological  safety  principles,  and 
instill  positive  attitudes  toward  safety. 
Training  requirements  are  also  foimd  in 
S  627.10(b).  A  system  of  communication 
will  be  established  to — 

(1)  Implement  a  biological  safety 
training  program  for  all  persormel 
working  with  hazardous  biological  or 
chemical  materials. 

(2)  Publish  information  addressing 
useful  biological  safety  advice  and 
accounts  of  laboratory  accidents,  along 


with  the  lessons  to  be  learned  from 
them. 

(3)  Make  reference  books  and 
regulations  concerning  laboratory 
hazards,  occupationa!  heaith.  and 
proper  laboratory  practices  readily 
available 

(4)  Assure  that  material  safety  data 
sheets  (MSDS)  for  hazardous  chemicals 
used  in  the  laboratory  are  readily 
available  to  all  employees. 

(f)  Sa'etv  audits.  One  of  the  essential 
elements  of  a  good  safety  program  is  the 
conduct  of  periodic  audits  of  the  safety 
performance  in  a  laboratory  Observing 
individual  safety  practices  and  checking 
the  opprabihty  of  safety  equipment  and 
con-,pliance  with  safety  niles  must  be 
part  of  the  audit 

{!)  .\n  individual  and  an  alternate  will 
be  appointed  for  each  laboratory  or 
room  where  BDP  work  is  conducted.  On 
a  daily  basis  he  or  she  will  monitor  the 
conduct  of  personnel  within  their 
roomfsj  and  maintenance  of  the  room  to 
see  that  they  comply  with  the  safety 
P'^ogram  and  SOPs. 

(2)  Supervisors  will  ensure  that  their 
projects  comply  with  applicable  safety 
requirements  and  will  audit  their  areas 
at  least  weekly  to  ensure  compliance. 

(3)  The  safety  officer  or  his  or  her 
qualified  designee  will  inspect  the 
institution's  BL-1,  BL-2,  and  toxin 
iaboratones  quarterly.  BL-3  and  BL^ 
laboratories  and  those  in  which  dry 
forms  of  highly  potent  toxins  are 
handled  will  be  inspected  monthly  by 
safety  and  health  professionals.  These 
inspections  will  be  announced  and 
include  coverage  of  general  safety 
practices  as  well  as  features  specific  to 
a  particular  biosafety  level 

(i)  Reports  of  deficiencies  or 
procedures  that  create  a  potentially  life- 
threatening  situation  will  be  made 
directlv  to  supervisory  personnel  and 
the  commander  or  institute  director  and 
actions  will  be  taken  immediately  to 
correct  the  situation.  The  operation  will 
not  contmue  until  every  deficiency  is 
corrected. 

(ii)  Reports  of  deficiencies  for  other 
than  life-threatening  situations  will  be 
made  as  soon  as  possible  to  the 
appropriate  supervisor,  with  copies 
furnished  to  the  commander  or  institute 
director.  If  a  problem  is  widespread,  all 
affected  personnel  will  be  notified 

(4)  Supervisory  persormel  notified  of 
safety  deficiencies  by  the  safety  officer 
will  ensure  that  the  people  directly 
concerned  are  contacted  and  that  the 
deficiencies  are  remedied  before 
operations  are  resumed. 

(5)  Malfunctioning  equipment  must  be 
reported  to  the  appropriate  individuals. 
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labeled  to  indicate  that  it  sho-.iid  no!  be 
used,  and  repaired  promptly. 

(6)  A3  a  minimum,  the  audits 
conducted  by  the  safety  officer  or  his  or 
her  quahfied  designee  \m11  cover  the 
items  listed  in  appendix  C  to  this  part. 

(g)  Documer.tatic.n.  Records, 
documenting  the  following  items,  will  be 
maintained  for  3  years: 

(1)  Safety  audits  and  the  corrective 
measures. 

(2)  Risk  assessments  for  proposed 
new  laboratory  procedures. 

(3)  Annua!  reviews  of  established 
SOPs, 

(4)  Training. 

(,51  Engineering  controls  and 
protective  equipment  certifications  and 
tests. 

(6)  Safety  committee  meeting  minutes 
and  recommendations. 

(7)  Any  outside  auditor  comments  and 
responses. 

§  627.3    Occupational  health. 

An  occupational  health  progra.ti  will 
be  implemented  per  AR  40-5.  chapter  5, 
for  all  employees  whose  employment 
requires-that  they  conduct  duties  in  a 
DDP  etiologic  agent  area.  Essential 
elements  of  the  program  will  include — 

(a)  Medical  sun-eiilance 
examinations.  Medical  examinations  by 
a  licensed  medical  doctor  will  be  given 
prior  to  employment,  at  least  every  3 
years  thereafter,  and  upon  termination 
of  duties  requiring  access  to  laboratories 
where  etiologic  agents  are  used.  When 
full  medical  examinations  are  not  given 
annually,  health  professionals  will 
perform  annual  health  screening.  Safety 
and  health  professionals  will  ensure  that 
medical  examiners  are  made  aware  of 
all  hazardous  substances  each  employee 
'A  orks  with  at  the  time  of  the  medical 
examination.  The  physician's  findings 
will  include  assessment  of  whether  an 
employee  has  any  health  condition  that 
would  preclude  work  with  etiologic 
agents,  if  any  of  the  findings  obtained 
during  the  examination  are  outside  the 
normal  range,  the  employee's  supervisor 
and  the  employee  will  be  notified  and 
counseled  on  the  courses  of  action 
available.  In  addition,  a  safety  and 
health  audit  will  be  conducted  to 
identify  any  potential  occupational 
causes  for  the  abnormalities,  and 
corrective  measures  will  be  taken  if 
applicable. 

(b)  Serum  samples.  When  appropriate, 
considering  the  agent(8)  handled, 
baseline  serum  sam^ples  for  laboratory 
and  other  at-risk  personnel  will  be 
collected  and  stored  for  their 
biologically  useful  lifetime,  but  not 
longer  than  40  years.  Additional  serum 
specimens  will  be  collected  periodically, 
based  upon  the  agents  handled,  or  as 


required  by  participation  in  a  special 
immunizations  program.  SOPs  will  be 
written  detailing  the  collection 
procedures  and  periods  if  serum 
sampling  is  deemed  necessary. 

(c)  Assignment  of  personnel. 
Personnel  assigned  duties  in  work  areas 
where  etiologic  agents  are  used  will  be 
evaluated  to  determine  their  suitability 
for  their  assigned  tasks  by  the 
installation  medical  authority.  Only 
personnel  who  are  physically  and 
mentally  capable  of  working  in 
biocontainment  areas  (BL-3  and  BL-4) 
or  with  toxins  will  be  assigned  to  these 
duties. 

(d)  Immunization  of  at-risk  personnel. 
The  guidelines  for  immunizations  in  the 
latest  edition  of  the  American  College  of 
Physicians'  Guide  for  Adult 
Immunizations  and  recommendations  of 
Health  and  Human  Services  (HHS)  in 
publication  number  (NIH)  88-8395  shall 
be  followed.  A  resource  list  for 
available  immunizations  for  personnel 
at  risk  is  given  in  Appendix  B  of  this 
part. 

(e)  Reporting  exposures.  Spills  and 
mishaps  which  result  in  observable, 
known  or  potential  exposures  to 
etiologic  agents  will  be  immediately 
reported  to  the  supervisor,  the  safety 
officer,  the  responsible  medical 
personnel,  and  the  commander. 
Appropriate  medical  evaluation, 
surv  eillance,  and  treatment  will  be 
provided  and  written  records  of  these 
occurrences  will  be  maintained  for  40 
years.  A  Med-16  report  will  be  initiated 
(see  AR  40-^00). 

(f)  Quarantine.  When  etiologic  agents 
designated  as  BL-4  by  the  CDC-NIH  in 
HHS  publication  no.  (NIH)  88-6395,  (or 
most  recent  edition)  are  handled,  a 
facility  for  the  quarantine,  isolation,  and 
medical  care  of  personnel  with  potential 
or  known  laboratory-associated 
exposures  will  be  available. 

§  627.9    Medical  records. 

Army  activities  will  maintain  medical 
records  in  accordance  with  AR  40-66 
and  FPM  293-31  for  all  military  and 
Department  of  the  Army  (DA)  civiHan 
employees  who  work  with  etiologic 
agents  under  sponsorship  of  the  BDP. 

Subpart  C— Operational  Requirements 

5  627.10     Personnel  prerequisites. 

(a)  Medical.  Before  to  assignment  to 
work  with  etiologic  agents,  personnel 
will  be  evaluated  by  the  appropriate 
medical  personnel  with  respect  to  their 
assignment  and  will  be  evaluated  in  the 
medical  surveillance  program  described 
in  8  627.8. 

(b)  Training.  All  personnel  directly  or 
indirectly  in\oKod  with  containment  or 


handling  of  known  and  potentially 
biohazardous  material  shall  receive 
instruction  that  adequately  prepares 
them  for  their  assigned  duties.  Training 
will  be  given  by  occupationally  qualified 
personnel  as  determined  by  the 
commander.  This  training  will  be 
documented  and  will  include — 

(1)  General  training — 

(i)  Personal  hygiene  related  to 
laboratory  work. 

(ii)  Laboratory  practices. 

(iii)  Personal  protective  equipment. 

(iv)  Effective  use  of  engineering 
controls. 

(v)  Packaging,  transportation,  and 
shipment  of  etiologic  agents  (when 
applicable). 

(vi)  Hazardous  and  infectious  waste 
disposal,  handling,  and  minimization 
procedures. 

(2)  Training  conducted  specifically  for 
the  facilities  that  the  individual  will  be 
working  in,  including — 

(i)  Procedures  for  the  facility. 

(ii)  Reporting  incidents  and  accidents. 

(iii)  Labeling  and  posting  of  signs. 

(iv)  Biohazardous  waste  handling, 
approaches  to  minimizing  the  volume  of 
waste,  decontamination,  packaging,  and 
disposal. 

(v)  Emergency  procedures. 

(3)  Additional  general  training 
required  for  work  in  facilities  where 
viable  etiologic  agents  are  present. 

(i)  Aseptic  technique  and  procedures 
to  include  hands-on  instruction  and 
demonstration  of  proficiency. 

(ii)  Concept  and  definition  of 
biosafety  levels. 

(iii)  Disinfection  and  sterilization. 

(iv)  Safe  use  of  workplace  equipment, 
for  example  autoclave  and  centrifuge. 

(v)  Monitoring  and  auditing 
requirements. 

(vi)  Precautions  for  handling  blood, 
tissues,  and  body  fluids  (when 
applicable). 

(vii)  The  infectivity,  pathogenicity, 
mode(s)  of  transmission,  and  medical 
surveillance  requirements  of  specific 
agents. 

(viii)  Training  for  all  new  employees 
will  include  a  period  of  supervised 
orientation  in  the  facilities  by  a  scientist 
or  technician  with  specific  training  in 
the  procedures  and  properties  of  the 
etiologic  agents  in  use.  During  the 
training  period,  new  laboratory 
personnel  will  be  under  the  constant 
supervision  of  appropriately  trained 
personnel. 

(ix)  Personnel  who  are  assigned  tasks 
in  BL-2,  BL-3.  or  BL-4  facilities  will  also 
have  specific  training  in  handhng 
pathogens. 

(x)  Personnel  assigned  duties  in  a  BL- 
4  facility  will  also  have  specific  and 
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thorough  tramina  in  handling  extremp!> 
hazardous  infectious  agpp.ts,  the  primary 
and  secondary-  containment  functions  of 
standard  a.-^.d  special  practices,  use  of 
personal  protective  equipment. 
contd.r.ment  equipment,  and  laboratory 
design  charactenstics. 

(41  Additional  general  training  for 
handling  toxins  will  include  relevant 
items  from  (  827.10  plus — 

(i)  The  availability  of  reference 
material  on  the  hazards  and  safe 
handling  of  toxic  substances. 

(ii)  The  biological  effects  of  the 
toxinfs)  in  use.  ] 

§  627  1 1     OQ«f ationai  pref equl4Ue«. 

(a)  Evdiuation  of  tne  risus.  The  risk 
assessment  of  laboratory  activities 
involving  the  use  of  etiologic  agents  is 
ultimately  a  subjective  process.  Those 
risks  associated  with  the  agent,  as  well 
as  with  any  adjunct  elements  of  the 
activity  to  be  conducted,  (chemicals. 
radioisotopes,  end-products,  and  so 
forth)  must  be  considered  in  the 
assessment.  The  appropnate  biosafety 
level  for  work  with  a  particular  agent  or 
ar.imaJ  study  depends  on  the  virulence. 
pathogenicity,  biological  stability,  route 
of  transmission,  and  communicability  of 
the  agent:  the  nature  of  the  laboratory; 
the  procedures  and  mampulations  to  be 
used;  the  quannty  and  concentration  of 
the  agent;  and  the  availability  of 
effective  vaccines  or  therapeutic 
measures. 

(b)  The  characteristics  of  etiologic 
agents,  primary  laboratory  hazards  of 
working  with  the  agent,  and 
recommended  biosafety  levels  are 
described  by  CDC-NIH  (HHS 
publication  No.  (NTH)  88-8395),  the 
considerations  for  recombinant  DNA 
molecules  are  described  by  NIH.  and 
those  for  oncogenic  viruses  are 
described  by  NCI-NIH  (sources  listed 
below).  The  commander  or  institute 
director  will  assign  work  with  given 
etiologic  agents  to  the  appropriate 
biosafety  level.  A  risk  assessment  , 
should  take  into  account  not  only  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules,  but  also 
potential  hazards  associated  with  the 
organism  and  the  product  of  the 
experimentation. 

!li  When  established  guidelines  exist. 
these  wii;  be  followed.  The  primary 
source  guidelines  are — 

(i!  HHS  Publication  No.  (NIH)  88-8395, 
Biosafety  :r.  Microbiological  and 
Biomedical  Laboratories,  as  amended. 
and  upnlates  published  in  Morbidity  and 
Mortal;';,  Vveekiy  Report. 

(ii)  .NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(FR  51:  16958-16985  and  updates). 


(iii)  The  publication  by  the  American 
Committee  on  Arthropod-Borne  Viruses 
Subcommittee  on  Arbovirus  Laboratory 
Safety  (SALS)  entitled  Laboratory 
Safety  for  Arboviruses  and  Certain 
Other  Viruses  of  Vertebrates  in  the 
American  Journal  of  Tropical  Medicine 
and  Hygiene,  29(6).  1980.  pp.  1359-1381 

(iv)  "Hie  Department  of  Health  and 
Human  Services  Publication  No.  (NIH) 
76-1165  by  the  National  Cancer  Institute 
(NCI)  entitled  Biological  Safety  Manual 
for  Research  Involving  Oncogenic 
Viruses. 

(2)  When  samples  with  unidentified 
viable  agents  are  obtained,  a 
knowledgeable  and  qualified  scientist 
will  evaluate  the  risks  and  make 
recommendations  to  the  safety  officer, 
who  will  add  recommendations  for 
review  and  approval  by  the  commander 
or  institute  director.  When  guidelines  for 
a  specific  organism  are  not  established, 
in  addition  to  these  steps,  the  CDC  or 
SALS  or  both  will  be  consulted.  Their 
recommendations  will  be  documented 
and  provided  to  the  commander  or 
institute  director  before  approval. 

(c)  Selection  of  facilities.  The  facility 
requirements  identified  by  the  risk 
assessment  will  be  adhered  to.  Any 
variations  and  compensatory  measures 
will  be  approved  by  the  IBC  (when 
recombinant  DNA  molecules  are 
involved),  the  safety  officer,  and  the 
commander  or  institute  director  before  a 
request  for  an  exception  or  waiver  is 
submitted  as  stated  in  AR  385-69. 

(d)  Policies  and  procedures.  Policies 
in  the  form  of  a  laboratory  safety 
manual,  regulations,  memorandums,  or 
SOPs  are  required  for  work  with 
etiologic  agents  in  the  BDP.  Before 
beginning  a  new  procedure,  the  policies 
and  procedures  will  be  reviewed  to 
ascertain  that  the  intended  operations 
are  described  and  to  determine  the 
requirements  that  apply  to  the 
operation.  If  procedures  exist  for  the 
intended  operation,  personnel  will  be 
trained  to  follow  them;  if  procedures  do 
not  exist,  then  a  detailed  SOP  will  be 
written,  reviewed,  and  approved  before 
beginning  the  operation.  SOPs  will 
conform  to  the  requirements  stated  in 

S  627.7(d).  and  be  signed  by  all 
personnel  who  are  required  to  follow  the 
procedures,  thus  acknowledging  that 
they  have  read  and  understood  the 
contents.  All  SOPs  that  pertain  to  a 
specific  area  (room,  laboratory,  or  suite) 
will  be  available  at  the  worksite. 

§  627.12    General  tabofstory  t«chn4queft. 
The  general  requirements  for  use  of 
etiologic  agents  are  composed  of  two 
sets  of  requirements,  with  the 
requirements  for  toxins  being  a  subset  of 
the  requirements  for  handling  viable 


etiologic  agents.  These  requirements  are 
as  follows — 

(a)  General  techniques  applicable  to 
etiologic  agents. 

(1)  A  fully  fastened  long-sleeved 
laboratory  coat.  gown,  uniform,  or 
coveralls  will  be  worn  in  laboratories  or 
animal  rooms. 

(2)  Eating,  drinking,  smoking,  and 
applying  cosmetics  are  not  permitted  in 
the  work  areas. 

(3)  Personnel  must  wash  their  hands 
after  they  handle  etiologic  agents  or 
animals,  and  before  leaving  the 
laboratory  area 

(4)  Mouth  pipetting  is  strictly 
prohibited.  Mechanical  pipetting  aids 
must  be  used. 

(5)  Cloves — (i)  Will  be  worn  when 
manipuldtmg  etiologic  agents  and 
handling  containers  of  etiologic  agents. 
Cloves  are  not  required  when  materials 
are  packaged  appropriately  for 
shipment. 

(ii)  Will  be  selected  based  on  the 
hazards. 

(iii)  Will  be  changed  frequently  (or 
decontaminated  frequently),  and  will  be 
decontaminated  or  discarded  into  a 
labeled  biohazard  container  after  each 
use  and  immediately  upon  observable 
direct  contact  with  an  etiologic  agent. 

(iv)  Will  be  removed  at  the  work- 
space (workbench  or  hood)  after 
handling  etiologic  agents  to  ensure  that 
doorknobs  and  other  surfaces  are  not 
contaminated. 

(6)  Good  housekeeping  will  be 
maintained.  This  includes — 

(i)  Work  areas  free  of  clutter 

(ii)  Work  environment  free  of  tripping 
ha2ards,  with  adequate  access  to  exits, 
emergency  equipment,  controls,  and 
such. 

(iii)  Benches  and  general  work  areas 
will  be  cleaned  regularly  using  a  wet 
sponge  or  similar  method  with 
disinfectant  as  appropriate.  Methods 
that  stir  up  dust  such  as  sweeping  or 
using  vacuum  cleaners,  (except  for 
HEP.^-filtered  vacuum  cleaners)  are 
undcccptable, 

(iv)  Specific  work  areas  will  be 
cleaned  and  decontaminated 
immediately  following  each  use  of  an 
etiologic  agent  (at  least  once  a  day)  and 
after  any  spill  of  viable  material. 

(v)  Hallways  and  stairways  will  not 
be  used  for  storage. 

(7)  All  solutions,  reagents,  and 
chemicals  will  be  labeled. 

(8)  All  contaminated  liquid  or  solid 
wastes  will  be  inactivated  before 
disposal. 

(9)  Work  will  be  conducted  over  spill 
trays  or  plastic-backed  absorbent  paper. 
The  paper  will  be  removed, 
decontaminated,  or  disinfected,  and  the 
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general  area  wiped  with  decontaminant 
at  the  end  of  each  day  or  at  the  end  of 
the  experiment,  whichever  occurs  first. 

(10]  Etiologic  agents  will  be  kept  in 
closed  containers  when  not  m  use. 
Cultures,  solutions,  or  dried  etiologic 
agents  in  glass  vessels  transported  or 
incubated  within  a  room  or  suite  will  be 
handled  in  nonbreakable.  leak  proof 
pans,  trays,  pails,  carboys,  or  other 
secondary  containers  large  enough  to 
contain  all  the  mater.al,  if  the  glass 
vessel  leaks  or  breaks.  Etiologic  agents 
removed  from  a  room  or  suite  for 
transport  to  another  approved  area 
within  the  same  building  will  be  placed 
in  a  closed  unbreakable  secondary 
container  before  removal  from  the 
laboratory.  The  secondary  container 
will  be  labeled  on  the  exterior  with  a 
biohazard  symbol  and  identification  of 
the  contents,  including  the  required 
biosafefy  level,  the  scientific  name,  the 
concentration  (if  applicable),  and  the 
responsible  individual.  The  secondary 
containers  will  be  wiped  with  suitable 
disinfectant  before  removal  from  the 
laboratory  or  area. 

(11)  Working  stocks  of  etiologic  agents 
vmII  be  stored  in  double  containers.  The 
primary  and  secondary  containers  will 
provide  a  positive  seal  and  the 
secondary  container  will  be 
unbreakable.  The  secondary  container 
will  be  labeled  as  stated  in  §  627.12 
(a)(10)  and  with  the  date  stored. 

(12)  Storage  units  (for  example. 
freezers,  refrigerators,  cabinets,  and 
hoods)  will  be  labeled  with  the 
universal  b:ohazard  sign  and  indicate 
the  classes  of  etiologic  agents  contained 
in  them.  Storage  units  will  be  secured 
when  not  m  use. 

(13)  Ail  contaminated  materials, 
containers,  spills,  and  solutions  will  be 
decontaminated  or  disinfected  by 
approved  methods  before  disposal. 

(14)  After  injection  of  an  etiologic 
agent  into  animals,  the  site  of  in)ection 
will  be  swabbed  with  a  decontaminant. 

(15)  Syringes,  (i)  Reusable  or 
disposable  syringes  will  be  of  the  fixed 
needle  or  LUER-LOK  type  (or 
equivalent)  to  assure  that  the  needle 
cannot  separate  during  use. 

(ii)  After  use,  nondisposable  glass 
syringes  with  attached  needles 
contaminated  with  etiologic  agents  will 
be  submierged  m  a  container  of 
decontaminant.  Disposable  syringes  will 
be  discarded  with  needles  attached  in 
puncture-proof  rigid  containers.  Needles 
will  not  be  recapped  after  use. 

(iii)  Sterilized  or  decontaminated 
containers  marked  "Synnges  and/or 
Needles"  may  be  deposited  in 
appropriate  refuse  containers  after 
proper  packaging  and  destruction  of  the 
contents. 


[Note  Many  States,  especially  those  on  the 
Ldstem  seaboard,  have  implemented  strict 
requirements  for  the  disposal  of  medical 
wastes.  For  example.  Maryland  has 
designated  ail  waste  from  a  microbiological 
Idbora'ory  as  hazardous  waste  with  licensing 
rtquiremenis  for  generators  of  50  kilograms 
per  monih  or  more  of  waste,  while  all 
rr.edical  waste  released  for  transport  off-site 
must  be  manifested  to  a  State  licensed 
mpdical  waste  hauler  with  the  destination 
specified.  .Additionally,  in  some  cases,  the 
local  government  (for  example,  a  city) 
regulates  the  disposal  of  these  wastes.  These 
requirements  will  be  identified  and  followed.) 

Needles  or  syringes  may  not  be 
destroyed  by  clipping.  A  mechanical 
shear  may  be  used  to  smash  or  sheer 
needles  after  or  concurrently  with 
sterilization  or  decontamiination. 

(16)  Refrigerators,  deep  freezers,  and 
dry  ice  chests  should  be  checked, 
cleaned  out.  and  defrosted  periodically 
to  remove  any  ampules,  tubes,  and  so 
forth,  containing  etiologic  agents  that 
may  have  broken  during  storage.  Rubber 
gloves  and  respiratory  protection 
appropriate  to  the  materials  in  storage 
should  be  worn  during  cleaning.  Do  not 
store  flammable  solutions  in 
nonexplosion  proof  refrigerators. 

(b)  Additional  techniques  applicable 
to  i\'ork  with  viable  etiologic  agents. 
The  major  objective  of  these  techniques 
is  to  assist  in  protection  against 
laboratory  acquired  infections.  Air 
sampling  studies  have  shown  that 
aerosols  are  generated  from  most  of  the 
manipulations  of  bacterial  and  viral 
cultures  common  to  research 
laboratories.  The  generation  of  aerosols 
daring  routine  laboratory  manipulations 
must  be  considered  when  evaluating  the 
individual  degree  of  risk,  keeping  in 
mind  the  four  main  factors  governing 
infection:  dosage,  virulence  of  the 
organism,  route  of  infection  (for 
example,  skin,  eyes,  mouth,  lungs),  and 
host  susceptibility  (for  example,  state  of 
health,  natural  resistance,  previous 
infection,  response  to  vaccines  and 
toxoids).  The  requirements  stated  below; 
are  minimum  handling  requirements  to 
prevent  accidental  infection  created  by 
incidental  aerosols. 

(1)  All  procedures  are  performed 
carefully  to  minimize  the  creation  of 
aerosols. 

(2)  .No  infectious  mixtures  will  be 
prepared  by  bubbling  air  through  a 
liquid. 

(3)  Pipettes. 

1 1 )  No  infectious  material  will  be 
forcibly  ejected  from  pipettes.  Only  to 
deliver  (TD)  pipettes  will  be  used. 

(li)  Pipettes  used  with  infectious  or 
toxic  materials  will  be  plugged  with 
cotton  unless  they  are  used  exclusively 
in  a  gas-tight  cabinet  system. 


(iii)  Contaminated  pipettes  will  be 
placed  horizontally  in  a  rigid  container 
containing  enough  disinfectant  for 
complete  immersion.  Cylinders  used  for 
vertical  discard  are  not  recommended. 
The  container  and  pipettes  must  be 
autoclaved  as  a  unit  and  replaced  by  a 
clean  container  containing  fresh 
disinfectant. 

(iv)  Pipetting  devices  must  be  us«>d. 
Under  no  circumstances  is  mouth 
pipetting  permitted. 

(4)  Syringes,  (i)  Using  syringes  and 
needles  for  making  dilutions  of  etiologic 
agents  is  not  recommended. 

(ii)  When  removing  a  syringe  and 
needle  from  a  rubber  stopper  bottle 
containing  viable  etiologic  agents,  an 
alcohol  soaked  pledget  around  the 
stopper  and  needle  will  be  used. 

(iii)  Excess  fluid  and  bubbles  should 
be  expelled  from  syringes  vertically  into 
a  cotton  pledget  soaked  with 
disinfectant  or  into  a  small  bottle 
containing  disinfectant-soaked  cotton. 

(iv)  The  site  of  injection  of  an  animal 
will  be  swabbed  with  a  disinfectant 
before  and  after  injection. 

(v)  After  use,  syringes  contaminated 
with  residual  infectious  fluid  will  be 
submerged  in  a  container  of  disinfectant 
in  a  safety  cabinet  prior  to  removal  for 
autoclaving.  To  minimize  accidental 
injection  of  infectious  material,  the 
removable  needles  should  remain  on 
such  syringes  until  after  autoclaving. 
When  possible,  syringes  with  attached 
needles  should  be  placed  in  a  pan 
separate  from  that  holding  other 
discarded  materials. 

(vi)  Caps  will  not  be  placed  over 
needles  until  after  disinfection.  During 
recapping,  procedures  to  prevent 
personal  injuries  will  be  used. 

(5)  Centrifuges  and  shakers,  (i)  Before 
centrifuging,  tubes,  rotors,  seals,  and 
gaskets  will  be  checked  for  cleanliness 
and  integrity.  In  low  speed  clinical-type 
centrifuges,  a  germicidal  solution  may 
be  added  between  the  tube  and  trunnion 
cup  to  disinfect  the  outer  surfaces  of 
both  and  to  cushion  against  shocks  that 
might  break  the  tube.  Metal  or  plastic 
tubes  (other  than  nitro-cellulose)  will  be 
used. 

(ii)  Decanting  from  centrifuge  tubes 
will  be  avoided.  If  decanting  is 
necessary,  the  outer  rim  will  be  wiped 
with  a  disinfectant  after  decanting  so 
that  material  on  the  lip  cannot  spin  off 
as  an  aerosol.  Centrifuge  tubes  will  not 
be  filled  byond  the  level  the 
manufacturer  recommends. 

(iii)  Broth  cultures  will  be  shaken  in  a 
manner  that  avoids  wetting  the  plug  or 
cap. 

(6)  Water  baths  in  which  viable 
etiologic  agents  are  incubated  must 
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contain  a  disinfectant.  For  cold  water 
baths.  70  percent  propylene  glycol  is 
recommended.  The  disinfectant  should 
be  changed  frequently. 

(7)  When  a  laboratory  vacuum  is  used 
to  manipulate  viable  etiologic  agents,  a 
secondary  reservoir  containing 
disinfectant  and  a  HEPA  filter  must  be 
employed  to  ensure  that  the  laboratory 
vacuum  lines  do  not  become 
contaminated. 

(8)  Test  tubes,  (i)  Tubes  containing 
viable  etiologic  agents  should  be 
manipulated  with  extreme  care.  Studies 
have  shown  that  simple  procedures, 
such  as  removing  a  tube  cap  or 
transferring  an  inoculum,  can  create  a 
potentially  hazardous  aerosol. 

(ii)  Manipulation  of  biohazardous  test 
tubes  will  be  conducted  in  biological 
safety  cabinets.  Tubes  and  racks  of 
tubes  containing  biohazardous  material 
should  be  clearly  marked.  The 
individual  employee  must  ensure  that 
tubes  containing  biohazardous  material 
are  properly  sterilized  prior  to  disposal 
or  glassware  washing.  Safety  test  tube 
trays  should  be  used  in  place  of 
conventional  test  tube  racks  to  minimize 
spillage  from  broken  tubes.  When  safety 
test  tube  trays  are  not  used,  the 
conventional  test  tube  racks  will  be 
placed  in  a  tray  large  enough  to  contain 
any  potential  spill.  A  safety  test  tube 
tray  is  one  having  a  solid  bottom  and 
sides  deep  en6ugh  to  hold  all  liquids, 
should  a  test  tube  break. 

(9)  Care  should  be  exercised  when 
using  membrane  filters  to  obtain  sterile 
filtrates  of  viable  etiologic  agents.  Due 
to  the  fragility  of  the  membranes  and 
other  factors,  such  filtrates  cannot  be 
considered  noninfectious  until 
laboratory  culture  or  other  tests  have 
proven  their  sterility. 

{10}  The  preparation,  handling,  and 
use  of  dry  powders  of  viable  etiologic 
agents  in  open  containers  presents 
unusual  hazards.  The  slightest 
manipulation  of  such  powders  can  cause 
the  generation  of  aerosols  containing  a 
high  concentration  of  etiologic  agents 
Therefore,  work  with  dry  powders  of 
etiologic  agents  in  open  containers 
should  be  carried  out  in  gas-tight 
biological  «qfeH  cabinets. 

§  627.13    Biosafety  level  1. 

(a)  Requirements  beyond  those  for  alt 
etiologic  agents.  BL-1  operations  follow 
the  general  techniques  described  in 

§§  627.12(a)  and  617.12(b). 

(b)  Additional  laboratory 
requirement.  Contaminated  materials 
that  are  to  be  decontaminated  at  a  site 
away  from  the  laboratory  are  placed  in 
«i  durable  leak-proof  contai.ner  which  is 
closed  before  being  removed  from  the 
laboratory.  Examples  of  suitable 


containers  are  metal  tubs  with  lids  or 
plastic  bags  that  are  sealed  and  then 
placed  inside  a  rigid  container  for 
transport. 

(c)  Additional  animal  requirements. 
(1)  Bedding  materials  from  animal  cages 
will  be  removed  in  such  a  manner  as  to 
minimize  the  creation  of  aerosols  and 
disposed  of  in  compliance  with 
applicable  institutional  or  local 
requirements. 

(2)  Cages  are  washed  manually  or  in  a 
cagewasher.  Temperature  of  final  rinse 
water  will  be  a  minimum  of  180  *  F. 

(3)  Laboratory  coats,  gowns,  or 
uniforms  worn  in  animal  rooms  shall  not 
be  worn  in  other  areas. 

§  627. 1 4    Biosafety  level  2. 

(a)  Additional  requirements.  In 
addition  to  the  general  microbiological 
techniques  stated  in  S  627.13.  BLr-2 
operations  include  the  following 
requirements: 

(1)  When  etiologic  agents  are  in  use.  a 
hazard  warning  sign  incorporating  the 
universal  biohazard  symbol  is  posted  on 
the  access  door  of  the  work  area.  The 
hazard  wamirig  sign  identifies  the 
etiologic  agent  lists  the  name  and 
telephone  number  of  the  institute 
director  or  other  responsible  per8on(s). 
and  indicates  the  special  requirement(s) 
for  entering  the  laboratory. 

(2)  Animals  not  involved  in  the  work 
being  performed  are  not  permitted  in  the 
laboratory. 

(3)  Special  care  is  taken  to  avoid  skin 
contamination  with  the  etiologic  agents; 

-gloves  will  be  worn  when  handling 
etiologic  agents  or  infected  animals. 

(4)  All  wastes  from  laboratories  and 
animal  rooms  are  decontaminated 
before  disposal. 

(5)  Hypodermic  needles  and  syringes 
are  used  only  for  parenteral  injection 
and  aspiration  of  fluids  from  laboratory 
animals  and  diaphragm  bottles. 

(6)  Spills  and  accidents  which  result 
in  a  potential  exposure  to  etiologic 
agents  will  be  reported  immediately  to 
the  safety  officer,  the  project  leader,  and 
the  institute  director. 

(7)  Biological  safety  cabinets  (Class  1 
or  II)  will  be  used  when: 

(i)  Procedures  with  a  high  potential  for 
creating  infectious  aerosols  are 
conducted. 

(ii)  High  concentrations  or  large 
volumes  of  etiologic  agents  are  used. 

(8)  Laboratory  coats,  gowns,  smocks, 
or  uniforms  will  be  removed  before 
leaving  the  animal  facility  or  laboratory 
area. 

(b)  Additional  animal  requirements. 

(1)  Cages  must  be  decontaminated, 
preferably  by  autoclaving,  before  they 
are  cleaned  and  washed. 


(2)  Approved  molded  masks  are  worn 
by  all  personnel  entering  animal  rooms 
housing  nonhuraan  pruiiates. 

(3)  If  floor  drains  are  provided,  the 
drain  traps  will  be  kept  filled  with  water 
or  a  suitable  disinfectant. 

§  627. 1 5    Biosafety  level  3. 

(a)  Additional  requirements.  In 
addition  to  the  requirements  stated  in 
§§  627.13  and  627.14.  the  following 
requirements  apply— 

(1)  Approved  molded  masks  or 
respirators  with  HEPA  filters  are  worn 
by  all  personnel  in  rooms  housing 
infected  animals. 

(2)  Protective  clothir.g  worn  in  a 
laboratory  or  animal  room  will  be 
removed  before  exiting  the  laboratory  or 
animal  room. 

(3)  Clothing  worn  in  laboratories  and 
animal  areas  to  protect  street  clothing 
will  be  decontaminated  before  being 
laundered. 

(b)  Additional  laboratory 
requirements.  (1)  Laboratory  doors  will 
be  kept  closed. 

(2)  All  activities  involving  etiologic 
agents  will  be  conducted  in  biological 
safety  cabinets  (Class  I,  Ii,  or  III)  or 
other  physical  containment  devices 
within  the  containment  module.  No 
work  in  open  vessels  is  conducted 
outside  a  biological  safety  cabinet. 

(3)  The  work  surfaces  of  biological 
safety  cabinets  and  other  containment 
equipment  will  be  decontaminated  after 
work  with  etiologic  agents  Plastic- 
backed  paper  toweling  should  be  used 
on  nonperforated  work  surfaces  within 
biological  safety  cabinets  to  facilitate 
clean-up. 

(c)  Additional  ar.ima!  requ:-f'r::er,tb 
(1)  Cages  are  autoclaved  before  bedding 
is  removed  and  before  they  are  cleaned 
and  washed. 

(2)  Gloves  are  removed  aseptically 
and  autoclaved  with  other  wastes 
before  being  disposed  of  or  reused. 

(3)  Boots,  shoe  covers,  or  other 
protective  footwear  and  disinfectant 
foot  baths  must  be  available  and  used 
when  indicated. 

(4)  Personal  protective  clothing  and 
equipment  and  other  physical 
containment  de\ices  are  vised  for  all 
procedures  and  manipulations  of 
etiologic  agents  or  infected  animals.  The 
risk  of  infectious  aerosols  from  infected 
animals  or  their  bedding  shall  be 
reduced  by  housing  anim.als  in  partial 
contairunent  caging  systemiS  as 
described  in  §  627.56. 

(d)  Work  with  BL-3  etiologic  agents 
that  require  additional  secondary 
containmer,!.  Facilities  in  which  work 
with  certain  viruses,  for  example.  Rift 
Valley  fever,  yellow  fever,  and 
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Venezuelan  equine  encephalitis,  is 
conducted  require  HEP.^  filtration  of 
Xaliexhaust  air  prior  to  discharge  from 
the  laboratory.  All  persons  working  with 
those  agents  for  which  a  vaccine  is 
available  should  be  immunized. 

§  627.16    Blosafety  leve«  4. 

Laboratory  work  at  BI^-4  must  follow 
tr,e  requirements  stated  m  §5  627  13, 
627,14  and  627.15  as  well  as  the 
foilowing: 

(a)  All  activities  are  conducted  in 
Class  III  biological  safety  cabinets  cir  in 
Class  I  or  II  biological  safety  cabinets  in 
conjunction  with  a  one-piece  positive 
pressure  personnel  suit  ventilated  by  a 
i.fe-S'ipport  system. 

(b)  Biological  materials  to  be  removed 
from  the  Class  III  cabinet  or  from  the 
maximum  containment  laboratory  in  a 
viable  or  intact  state  must  be 
transferred  to  a  sealed  nonbreakribie 
P'imary  container,  enclosed  m  a 
nonbreakable  sealed  secondary 
nn'ainer.  and  removed  from  the  facility 
through  a  disinfectant  dunk  tank. 
fumigation  chamber,  or  an  airlock 
designed  for  this  purpose. 

(c)  No  materials,  except  for  biological 
materials  that  are  to  remain  in  a  viable 
or  intact  state,  are  removed  from  the 
ma.\imum  containment  laboratory 
unless  they  have  been  autoclaved  or 
decontaminated  before  they  leave  the 
facility.  Equipment  or  material  which 
might  be  damaged  by  high  temperature 
or  steam  is  decontaminated  by  gaseous 
or  vapor  methods  in  an  airlock  or 
chamber  designed  for  this  purpose. 

(d)  Personnel  may  enter  and  lea\e  the 
facility  only  through  the  clothing  change 
and  shower  rooms.  Personnel  must 
shower  each  time  they  leave  the  facility. 
Personnel  may  use  the  airlocks  to  enter 
or  leave  the  laboratory  only  in  an 
emiergency. 

(e)  Street  clothing  must  be  removed  in 
the  outer  clothing  change  room  and  kept 
there.  Complete  laboratory  clothing, 
including  undergarments,  pants  and 
shirts  or  jumpsuits,  shoes,  and  gloves, 
\vi!l  be  provided  and  must  be  used  by  all 
personnel  entering  the  facility.  Head 
covers  are  provided  for  personnel  who 
do  not  wash  their  hair  during  the 
shower.  When  leaving  the  laboratory 
and  before  proceeding  into  the  shower 
area,  personnel  must  remove  their 
laboratory  clothing  and  store  it  in  a 
locker  or  hamper  in  the  inner  change 
room. 

(f)  When  etiologic  agents  or  infected 
animals  are  present  in  the  laboratory  or 
animal  rooms,  a  hazard  warning  sign 
incorporating  the  universal  biohazard 
symbol  must  be  posted  on  all  access 
doors.  TTie  sign  mast  identify  the  agent, 
list  the  name  of  the  commander  or 


institute  director  or  other  responsible 
personfs],  and  indicate  any  special 
requirements  for  entering  the  area  (for 
example,  the  need  for  immunizations  or 
respuators). 

(g)  Supplies  and  materiaisj  needed  m 
the  facility  are  brought  in  by  way  of  the 
double-doored  aulochve.  fumigation 
chamber,  or  airlock  which  is 
appropriately  decontaminated  after 
each  use.  After  securing  the  outer  doors, 
personnel  within  the  facility  retrieve 
materials  by  opening  the  interior  doors 
of  the  autoclave,  fdmigation  chamber,  or 
airlock.  These  doors  are  secured  after 
maienais  are  brought  into  the  facility. 

(h)  Materials  (for  example,  animals 
find  clothing)  not  related  to  the 
expenment  being  conducted  are  not 
permitted  in  the  facility. 

(i)  Whenever  possible,  avoid  using 
any  glass  items. 

§627.17    Toxins. 

The  laboratory  facilities,  equipment, 
and  procedures  appropriate  for  work 
with  toxins  of  biological  origin  must 
reflect  the  intrinsic  level  of  hazard 
posed  by  a  particular  toxin  as  well  as 
the  potential  risks  mherent  m  the 
operations  performed.  All  t(.)xins  must 
be  considered  to  pose  a  hazard  in  an 
aerosol  form.  However,  most  toxins 
exert  their  effects  only  after  parenteral 
exposure  or  ingestion,  and  a  few  toxins 
present  a  dermal  hazard  In  general, 
toxins  of  biological  origin  are  not 
intrinsically  volatile.  Thus,  the 
laboratory  safety  precautions 
oppropnate  for  handling  these  materials 
closely  parallel  those  for  handling 
inft>ctious  organisms.  The  requirements 
in  this  section  for  the  laboratory  use  of 
toxins  of  biological  origin  include  the 
requirements  m  §  627.12(a)  and  the 
following: 

(a)  Vaccuum  lines.  When  vacuum 
lines  are  used  with  systems  containing 
toxins,  they  will  be  protected  with  a 
HEPA  filter  to  prevent  entry  of  toxins 
into  the  lines  (or  sink  drH!n<!  wh*-:^  water 
aspirators  are  used). 

(b)  Preparation  of  concentrated  stock 
solutions  and  handling  closed  primary 
containers  of  dry  toxins.  Preparation  of 
primary  containers  of  toxin  stork 
solutions  and  manipulations  of  closed 
primary  containers  of  dry  forms  of 
toxins  will  be  conducted — 

(1)  In  a  chemical  fume  hood,  a  glove 
box,  or  a  biological  safety  cabinet  or 
equivalent  containment  system 
approved  hy  the  safety  officer 

(2)  While  wearing  eye  protection  if 
using  an  open-fronted  containment 
system. 

(3)  Ensuring  that  glcrves  worn  when 
handling  toxins  will  be  disposed  of  as 


toxin  waste,  with  decontamination  if 
required. 

(4)  With  the  room  door  closed  and 
posted  with  a  universal  biohazard  sign, 
or  other  sign,  indicating  that  toxin  work 
is  in  progress.  Extraneous  personnel 
shall  not  be  permitted  in  the  room 
during  operations. 

(5)  Ensuring  tljat  toxins  removed  from 
hoods  or  biological  safety  cabinets  are 
double-contained  during  transport 

(6)  After  verification  of  hood  or 
biological  safety  cabinet  inward  airflow 
is  made  by  the  user  before  initiating 
work. 

(7)  Within  the  operationally  effective 
tone  of  the  hood  or  biological  safety 
cabinet. 

(8)  Ensuring  that  nondisposable 
laboratory  clothing  is  decontaminated 
before  release  for  laundering. 

(9)  Ensuring  that  all  individuals  who 
handle  toxins  wash  their  hands  upon 
each  exit  from  the  laboratory. 

(10]  With  two  knowledgeable 
individuals  present  whenever  more  than 
an  estimated  human  lethal  dose  is 
handled  in  a  syringe  with  a  needle.  Each 
must  be  familiar  with  the  applicable 
procedures,  maintain  visual  contact  with 
the  other,  and  be  ready  to  assist  in  the 
event  of  an  accident 

(c)  Manipulations  with  open 
containers  of  dry  forms  of  toxins. 
Handling  dry  forms  of  toxins  in 
uncovered  containers  (for  example, 
during  weighing)  will  be  performed 
following  the  requirements  stated  in 
§  §  a27.12(a),  627.17  (a)  and  (b),  and  the 
following: 

(1)  Manipulations  will  be  conducted  in 
a  HEPA  filtered  chemical  fume  hood, 
glove  box,  or  biological  safety  cabinet. 
In  addition  the  exhaust  may  be  charcoal 
filtered  if  the  material  is  volatile. 

(2)  When  using  an  open-fronted  fume 
hood  or  biological  safety  cabinet, 
protective  clothing,  including  gloves  and 
a  disposable  long-sleeved  body  covering 
(gown,  laboratory  coat,  smock,  coverall, 
or  similar  garment)  will  be  worn  so  that 
hands  and  arms  are  completely  covered. 
Eye  and  approved  respiratory  protection 
is  also  required.  The  protective  clothing 
will  not  be  worn  outside  of  the 
laboratory  and  wall  be  disposed  of  as 
solid  toxin  waste. 

(3)  Before  containers  are  removed 
from  the  hood,  cabinet,  or  glove  box.  the 
exterior  of  the  closed  primary  container 
will  be  decontaminated  and  placed  in  a 
clean  secondary  container. 

(4)  When  toxins  are  in  use.  the  room 
win  be  posted  to  indicate  "Toxins  in 
Use — Autb  )ri7ni  Perstxnnel  Only."  Any 
special  entry  requirements  will  be 
posted  on  the  entrance(8)  to  the  room. 
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(5)  All  operations  will  be  conducted 
with  two  knowledgeable  individuals 
present.  Each  must  be  familiar  with  the 
applicable  procedures,  maintain  visual 
contact  with  the  other,  and  be  ready  to 
assist  in  the  event  of  an  accident. 

(6)  Individuals  handling  toxins  will 
wash  their  hands  upon  leaving  the 
laboratory. 

(d)  Additional  considerations  of 
specific  toxin  properties.  The  following 
requirements  are  in  addition  to  the 
requirements  stated  in  the  paragraphs 
above.  Determine  whether  the  material 
fits  §627.17  (b)  or  (c),  and  complies  with 
the  appropriate  section  and  the 
following  when  applicable: 

(1)  When  handling  dry  forms  of  toxins 
that  are  electrostatic — 

(!)  Do  not  wear  gloves  (such  as  latex) 
that  help  to  generate  static  electricity. 

(ii)  Use  glove  bag  within  a  hood  or 
biological  safety  cabinet,  a  glove  box.  or 
a  class  in  biological  safety  cabinet. 

(2)  When  handling  toxins  that  are 
percutaneous  hazards  (irritants,  necrotic 
to  tissue,  or  extremely  toxic  from  dermal 
exposure) — 

(i)  Gloves  will  be  selected  that  are 
known  to  be  impervious  to  the  toxin  and 
the  diluent  (when  applicable)  for  the 
duration  of  the  manipulations. 
'     (ii)  Disposable  laboratory  clothing  will 
be  worn,  left  in  the  laboratory  upon  exit, 
and  disposed  of  as  solid  toxin  waste. 

(e)  Aerosol  exposures.  The 
requirements  found  in  §  627.17  (a)  and 
(b)  will  be  complied  with  plus  the 
following: 

(1)  Chambers,  nose-only  exposure 
apparatus,  and  generation  system  must 
be  placed  inside  a  fume  hood,  glove  box. 
or  a  Class  III  biological  safety  cabinet. 
Clove  boxes  and  Class  III  biological 
safety  cabinets  will  have  HEPA  filters 
on  both  inlet  and  outlet  air  ports. 

(2)  The  atmosphere  from  within  the 
exposure  chamber  will  be  HEPA  filtered 
before  release  inside  the  hood,  glove 
bo.x.  or  cabinet. 

(3)  All  items  inside  the  hood,  glove 
box.  or  Class  III  biological  safety 
cabinet  will  be  decontaminated  upon 
removal.  Materials  such  as  experimental 
samples  that  cannot  be  decontaminated 
directly  will  be  placed  in  a  closed 
secondary  container,  the  exterior  of 
which  will  be  decontaminated  and 
labeled  appropriately.  Animals  will 
have  any  areas  exposed  to  toxin  wiped 
clean  after  removal  from  the  exposure 
apparatus. 

(4)  The  interior  of  the  hood,  glove  box. 
or  cabinet  containing  the  chamber  and 
all  items  will  be  decontaminated 
periodically,  for  example,  at  the  end  of  a 
series  of  related  experiments.  Until 
decontamintated.  the  hood.  box.  or 
cabinet  will  be  posted  to  indicate  that 


toxins  are  in  use,  and  access  to  the 
equipment  and  apparatus  restricted  to 
necessary.  B"*^i"'"''ed  personnel. 

§  627.18    Emergencies. 

(a)  Introduction.  All  laboratories  will 
establish  specific  emergency  plans  for 
their  facilities.  Plans  will  include  liaison 
through  proper  channels  with  local 
emergency  groups  and  with  community 
officials.  These  plans  will  include  both 
the  building  and  the  individual 
laboratories.  For  the  building,  the  plan 
must  describe  evacuation  routes, 
facilities  for  medical  treatment,  and 
procedures  for  reporting  accidents  and 
emergencies.  The  plans  will  be 
reinforced  by  drills.  Emergency  groups 
and  community  officials  must  be 
informed  of  emergency  plans  in  advance 
of  any  call  for  assistance.  See  AR  385- 
69. 

(b)  General  emergency  procedures. 
The  following  emergency  procedures 
will  be  followed  for  laboratory 
accidents  or  incidents — 

(1)  Using  appropriate  personal 
protection,  assist  persons  involved, 
remove  contaminated  clothing  if 
necessary,  decontaminate  affected 
areas,  and  remove  personnel  from 
exposure  to  further  injury  if  necessary, 
do  not  move  an  injured  person  not  in 
danger  of  further  harm.  Render 
immediate  first  aid  if  necessary. 

(2)  Warn  personnel  in  adjacent  areas 
of  any  potential  hazards  to  their  safety. 

(3)  In  case  of  fire  or  explosion,  call  the 
fire  department  or  community  fire 
brigade  immediately.  Follow  local  rules 
for  dealing  with  incipient  fire.  Portable 
fire  extinguishers  will  be  made  available 
with  instructions  for  their  use.  Fire 
fighters  responding  to  the  fire  scene  will 
be  advised  to  wear  a  self-contained 
positive  pressure  breathing  appartus  to 
protect  themselves  from  toxic 
combustion  by-products. 

(4)  Laboratories  must  be  prepared  for 
problems  resulting  from  severe  weather 
or  loss  of  a  utility  service.  In  the  event  of 
the  latter,  most  ventilation  systems  not 
supplied  with  emergency  power  will 
become  inoperative.  All  potentially 
hazardous  laboratory  work  must  stop 
until  service  has  been  restored  and 
appropriate  action  has  been  taken  to 
prevent  personnel  exposure  to  etiologic 
agents. 

(5)  In  a  medical  emergency,  summon 
medical  help  immediately.  Laboratories 
without  a  medical  staff  must  have 
personnel  trained  in  first  aid  available 
during  working  hours. 

(6)  For  small-scale  laboratory 
accidents,  secure  the  laboratory,  leave 
the  area,  and  call  for  assistance. 

(7)  When  handling  mixed  hazards  (for 
example,  a  substance  or  mixture  that 


may  be  infectious  and  radioactive,  or 

infectious  and  chemically  toxic), 
respond  with  procedures  addressing  the 
greater  hazard  first,  and  then  follow 
through  with  those  for  the  lesser  hazards 
to  ensure  tliat  all  appropriate  steps  have 
been  taken. 

(c)  Evacuation  procedures.  Building 
and  laboratory  evacuation  procedures 
will  be  established  and  communicated 
to  all  personnel 

(1]  Emergency  alarm  system,  (i)  There 
will  be  a  system  to  alert  personnel  of  an 
emergency  that  requires  evacuation  of 
the  laboratory  or  building.  Laboratory 
personnel  must  be  familiar  with  the 
location  and  operation  of  alarm 
equipment. 

(ii)  Isolated  areas  (for  example,  cold, 
warm,  or  sterile  rooms]  will  be  equipped 
with  on  alarm  or  communication  system 
that  can  be  used  to  alert  others  outside 
to  the  presence  of  a  worker  inside,  or  to 
warn  worke.rs  inside  of  an  emergency 
that  requires  evacuation. 

(2)  Evacuation  routes  will  be 
established  and  an  outside  assembly 
area  for  evacuated  personnel  must  be 
designated.  Al!  individuals  should  be 
accounted  for. 

(3)  Shut-down  and  start-up 
procedures. 

(i)  Guidelines  for  shutting  down 
operations  daring  an  emergency 
evacuation  will  be  available  in  writing. 
Those  guidelines  will  include 
procedures  for  handling  any  power 
failure  emergency. 

(ii)  Written  procedures  will  also  be 
provided  to  ensure  that  personnel  do  not 
return  to  the  laboratory  until  the 
emergency  is  ended.  Those  procedures 
must  also  contain  start-up  operations  for 
the  laboratory. 

(iii)  All  shut-down  and  start-up 
procedures  will  be  available  to 
personnel  and  reviewed  semiannually. 

(4)  AH  aspects  of  the  building 
evacuation  procedur  will  be  tested 
semiannually  with  practice  drills. 

(d)  SpiHs.  (1)  All  areas  where  work 
with  etiologic  agents  is  performed  will 
have  designated  personnel  to  respond  to 
a  spill  and  provide  protective  apparel, 
safety  equipment,  and  materials 
necessary  to  contain  and  clean  up  the 
spill.  Protective  clothing  requirements 
are  described  in  §  627.21.  Also,  there 
will  be  supplies  on  hand  to  deal  with  the 
spill  consistent  with  the  hazard  and 
quantities  of  the  spilled  substance. 

(2)  The  safety  officer  will  be  notified 
immediately  of  all  spills.  The  first  line 
supervisor  will  ensure  that  proper  clean- 
up techniques  are  employed. 

(3)  Etiologic  agents,  (i)  A  prcgrd.7i  for 
responding  to  spills  of  etiologic  agents 
will  be  developed  and  implemented. 
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This  program  will  contain  emergency 

response  procedures  for  a  biological 
spill,  which  will  be  tailored  to  the 
potential  hazard  of  the  material  being 
used,  the  associated  laboratory  reagents 
involved,  the  volume  of  material,  end 
the  location  of  the  materials  within  the 
laboratory.  Generally,  the  spill  should 
be  confined  to  a  small  area  while 
minimizing  the  substance's  conversion 
to  an  aerosol.  The  spill  will  be 
chemically  decontaminated  or 
neutralized,  followed  by  a  cleanup  with 
careful  disposal  of  the  residue.  If  the 
spilled  material  is  volatile  and 
noninfectious,  it  may  be  allowed  to 
evaporate  but  must  be  exhausted  by  a 
chemical  hood  or  ventilation  system. 

(ii)  When  a  mishap  occurs  that  may 
generate  an  aerosol  of  etiologic  agents 
requiring  BL-2  {or  higher)  containment, 
the  room  m'lst  be  evacuated 
immedi.it.-^lv.  the  doors  closed,  and  all 
clothing  Oecontammated,  unless  the  spill 
occurs  in  a  class  U  or  class  III  biological 
safety  cabinet.  Sufficient  time  must  be 
allowed  for  the  droplets  to  settle  and  the 
aerosols  to  be  reduced  by  the  air 
changes  of  thf?  ventilation  system  before 
decontaminating  the  area.  The  area  will 
then  be  decontaminated  to  prevent 
exposure  to  the  infectious  agents  or 
toxic  substances.  Reentry  procedures  to 
perform  the  decontamination  will 
conform  to  5  627.18(e). 

(iii)  A  spill  of  biohazardous  material 
within  a  biological  safety  cabinet 
requires  a  special  response  and  cleanup 
procedure.  Cleanup  will  be  initiated 
while  the  cabinet  continues  to  operate, 
using  an  effective  chemical 
decontaminating  agent.  Aerosol 
generation  during  decontamination  and 
the  escape  of  contaminants  from  the 
cabinet  must  be  prevented.  Caution 
must  be  exercised  in  choosing  the 
decontaminant,  keeping  in  mind  that 
fumes  from  flammable  organic  solvents, 
such  as  alcohol,  can  reach  dangerous 
concentrations  within  a  biological  safety 
cabinet. 

(4)  Combined  radioactive  and 
biological  spills,  (i)  Both  the  radiation 
protection  officer  (RPO)  and  the  safety 
officer  must  be  notified  immediately 
whenever  there  is  a  spill  of  radioactive 
biological  material,  regardless  of  its  size 
Laboratory  personnel  may  be  expected 
to  clean  up  the  spill  The  RPO  will  direct 
the  cleanup,  m  accordance  with  the 
NRC  license  for  the  facility. 

(ii)  The  spill  will  be  cleaned  up  in  a 
way  that  minimizes  the  generation  of 
aerosols  and  spread  of  contaminetton. 
All  items  used  in  cleaning  up  the  spill 
must  be  disposed  of  as  radioactive 
waste. 

(iii)  Following  cleanup,  the  area, 
affected  protective  clothing,  and  ftU 


affected  equipment  and  supphes  must 
be  surveyed  for  residual  radioactivp 
contammation.  All  potentially  aiiorted 
areas  and  items  that  are  not  disposable 
Will  be  wipe-tested  to  venfy  that 
unfixed  radioactive  contamination  has 
been  removed.  If  fixed  contamination  is 
found,  the  RPO  will  determine  ihr 
requirements  for  additional  cleanup 

(e)  Reentry^  procedures.  This  section 
applies  when  reentry  is  necessani'  to 
clean  up  a  spill  outside  of  a  hood  or 
biological  safety  cabinet,  or  to 
decontaminate  or  service  engineenng 
controls  that  have  failed  or 
malfunctioned  so  that  they  do  not 
provide  the  required  containment. 

(1)  When  agents  requiring  RL-1  or  RL- 
1  LS  containment  are  mvoKea,  the 
clothing  requirements  stated  in  §  627.30 
(a)  or  (b)  as  appropnate  will  be 
followed.  Individuals  wii!  remove  the 
required  protective  clothing  when 
finished  and  wash  their  hands  before 
proceeding  to  other  tasks. 

(2)  When  agents  requiring  BL-2.  BL-2 
LS,  or  toxin  procedures  and  containment 
are  involved,  pers'^nnei  will  be  required 
to  wear  the  clothing  described  m 

§  627.30  (c)  or  (d)  as  appropriate.  Outer 
protective  clothing  will  be  removed  and 
left  in  the  room  before  exiting  and 
personnel  will  wash  their  hands  before 
proceedmg  on  to  other  activities. 

(3)  When  agents  requiring  BL-3.  or 
BL-3  LS  containment  are  involved, 
containers  for  .sealing  up  inner 
protective  clothing  and  decontaminant 
will  be  placed  at  the  room  exit. 
Personnel  will  be  required  to  wear  the 
clothing  described  in  paragraph  4-lOe. 
When  exiling  the  area  after 
decontamination  procedures, 
individuals  will  remove  their  outer  layer 
of  protective  clothing  just  before  exiting 
the  room  Once  outside  the  room,  the 
inner  layer  of  protective  clothing  (for 
example,  coverall)  will  be  removed  and 
placed  in  the  contamer  and  the  inner 
gloves  will  be  decontaminated  before 
being  removed  and  placed  in  the 
container  Per.sonnel  will  proceed 
directly  to  the  shower  facility  to  take  a 
complete  shower  before  exiting  the 
facility. 

(4)  When  agents  requiring  BIr-4 
containment  are  involved,  the  follovMns 
applies  as  appropnate  to  the  type  nf  BI  - 
4  facility: 

(i)  When  a  spdl  requiring  clean-up  is 
in  an  area  designed  for  use  with 
personal  positive  pressure  suits,  the 
entry  and  exit  procedures  will  be  those 
normally  required  to  enter  or  exit  the 
area. 

(ii)  When  entering  a  nonsuit  area 
where  a  spiil  of  etioiogic  agent  hm 
occurred  outside  the  conleimment  of  a 
Class  III  bioiogicai  safety  cabinet. 


personnel  wtII  wear  the  clothing  as 
described  in  §  627.30(f)-  Before  entry, 
decontamination  areas  will  be 
established.  To  accomplish  this,  two 
step-in  decontamination  pans  with  the 
appropriate  disinfectant  will  be  set  up 
(one  just  inside  the  room  (where  the 
contamination  exists)  and  the  second 
immediately  outside  the  room]. 
Immediately  outside  the  room,  there  will 
also  be  a  sealable  container  suitable  for 
sealing  up  the  suit  and  any  air  lines  (if 
used). 

(iii)  When  exiting  the  room,  suited 
individuals  will  place  all  equipment  and 
other  items  in  autoclaves  or  disinfectant, 
step  into  the  disinfectant  pan,  and  wash 
down  the  exterior  of  their  suits  with 
appropriate  disinfectant  When 
completed,  the  door  to  the  room  will  be 
opened  and  the  individual  will  step 
through  the  doorway  into  the  second 
disinfectant  pan.  The  seit  will  be 
thoroughly  rinsed  with  disinfectant 
again  before  moving  toward  the  exit 
from  the  facility.  The  suit  (but  not  the 
respirator)  will  be  placed  in  the 
provided  container.  The  individual  will 
proceed  through  another  doorway 
before  removing  the  respirator  and 
placing  it  in  a  dosed  container  for 
decontamination.  The  individual  will 
then  proceed  directly  to  the  shower  area 
and  take  a  full  shower  before  exiting  the 
area.  In  case  they  are  needed,  personnel 
will  be  standing  by  ready  to  render 
assistance.  Suited  individuals  will  be 
visually  observed,  if  possible.  When 
visual  observation  is  not  possible,  a 
communications  system  is  required. 

(f)  Mishap  reports  and  investigations. 
f1 1  Each  institution  must  have  a  defined 
f.>  stem  for  reporting  laboratory  injuries, 
illnesses,  and  mishaps,  as  well  as  for 
investigating  them.  These  events  will  be 
documented  and  reported  to  the 
appropriate  safety,  supervisory,  and 
occupational  health  personnel.  Those 
organizations  subject  to  the  regulations 
promulgated  by  the  OSHA  will  follow 
the  specific  requirements  for  reporting 
injuries  m  the  work  place  contained  in 
those  regulations  The  requirements 
stated  m  AR  3H5^-fW  State,  and  local 
govemmeni  requirpments  for  similar 
-(porting  will  tip  fallowed. 

(2)  Formis    *   -  r-     ^rding  mishaps  will 
be  available  ai  o       ripleted  for  all 
laboratory  mishaps.  Those  reports  must 
include  a  description  of  the  mishap  and 
any  factors  contributing  to  it  In 
addition  fl  defrnptinr  nf  «r\  *•-<■•  aid  or 
other  health  care  given  to  the  errployee 
will  be  included  Responsibility  for 
completing  thef»p  forms  most  be  clearfy 
defined  in  the  fsrihty  ftafety  Tnanual. 
Mishaps  will  \n-  re^ipwpci  p'Trodically 
by  the  safety  officer,  the  sai^ty 
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committee,  the  employee  health  unit,  or 
other  appropriate  personnel.  Individual 
reports  or  a  summary  must  be  sent, 
along  with  recommended  changes  in 
laboratory  procedure  or  policy,  to  the 
commander  or  institute  director.  Policy 
or  procedural  changes  must  be 
implemented  if  deemed  necessary  by  the 
commander  or  institute  director. 

(3)  Any  mishaps  with  etiologic  agents 
used  under  sponsorship  of  the  BDP  that 
result  in  sero-conversion  or  a 
laboratory-acquired  illness  will  be 
reported. 

§  627.19    Large-scale  operations. 

fa)  Large-scale.  In  addition  to  the 
requirements  stated  in  §  627.13.  the 
fallowing  apphes  to  research  or 
production  activities  involving  viable 
etiologic  agents  in  quantities  greater 
than  10  hters: 

(1)  All  large-scale  operations  will  be 
conducted  in  facilities  described  in 

§  627.47. 

(2)  Cultures  will  be  handled  in  a 
closed  system. 

(3)  Sample  collection,  the  addition  of 
matenals.  and  the  transfer  of  culture 
tluids  shall  be  done  in  a  manner  which 
minimizes  the  release  of  aerosols  or 
contamination  of  exposed  surfaces. 

(4)  A  closed  system  or  other  primary 
containment  equipment  that  has 
contained  viable  organisms  shall  not  be 
opened  for  maintenance  or  other 
purposes  unless  it  has  been  sterilized. 

(5)  SOPs  will  include  a  section 
describing  and  requiring  a  validation  of 
the  process  equipment's  proper  function. 

(6)  Scientists,  technicians,  equipment 
vNorkers,  and  support  personnel  with 
access  to  the  large-scale  production  area 
during  its  operation  will  be  included  in 
the  medical  surveillance  program. 

(b)  BL-2—LS.  In  addition  to  the 
requirements  stated  in  §§  627.19(a)  and 
627.14,  the  following  procedures  will  be 
employed  for  BL-2 — LS; 

(1)  Rotating  seals  and  other 
mechanical  devices  directly  associated 
with  the  closed  system  used  for  the 
propagation  and  growth  of  viable 
organisms  shall  be  designed  to  prevent 
leakage  or  shall  be  fully  enclosed  in 
ventilated  housings  that  are  exhausted 
through  filters  which  have  efficiencies 
equivalent  to  HEPA  filters  or  through 
other  equivalent  treatment  devices. 

(2)  A  closed  system  used  for  the 
propagation  and  growth  of  viable 
organisms  and  other  primary 
containment  equipment  used  to  contain 
operations  involving  viable  organisms 
shall  include  monitoring  or  sensing 
devices  that  monitor  the  integrity  of 
containment  during  operations. 

[i]  S>  stems  used  to  propagate  and 
grow  viable  organisms  shall  be 


permanently  identified.  This 
identification  shall  be  used  in  all  records 
reflecting  testing,  operation,  and 
maintenance  and  in  all  documentation 
relating  to  the  use  of  this  equipment. 

(c)  BL-3—LS.  In  addition  to  the 
requirements  stated  in  §§  627.19(a)  and 
617.14.  the  following  procedures  apply: 

(1)  Personnel  entry  into  the  controlled 
area  shall  be  through  the  entry  area 
specified  in  9  627.47(c)(1). 

(2)  Persons  entering  the  controlled 
area  shall  exchange  or  cover  their 
personal  clothing  with  work  garments 
such  as  jumpsuits,  long  sleeved 
laboratory  coats,  pants  and  shirts,  head 
cover,  and  shoes  or  shoe  covers.  On  exit 
from  the  controlled  area,  the  work 
clothing  may  be  stored  in  a  locker 
separate  from  that  used  for  personal 
clothing,  or  discarded  for  laundering. 
Clothing  shall  be  decontaminated  before 
laundering. 

(3)  Entry  into  the  controlled  area 
during  periods  when  work  is  in  progress 
shall  be  restricted  to  those  persons 
required  to  meet  program  support  needs. 

(4)  Prior  to  entry,  all  persons  shall  be 
informed  of  the  operating  practices, 
emergency  procedures,  and  the  nature  of 
the  work  conducted. 

(5)  The  universal  biohazard  sign  shall 
be  posted  on  entry  doors  to  the 
controlled  area  and  all  internal  doors. 
The  sign  posted  on  the  entry  doors  to 
the  controlled  area  shall  include  a 
statement  of  agents  in  use  and 
personnel  authorized  to  enter. 

(6)  Equipment  and  materials  required 
for  the  management  of  accidents 
involving  viable  organisms  shall  be 
available  in  the  controlled  area. 

(d)  BL-4—LS.  Guidelines  for  these 
operations  are  not  established.  If  these 
are  needed,  they  must  be  established  by 
the  United  States  Army  Surgeon  General 
or  the  NTH  on  an  individual  basis. 

5  627.20    Operations  wtth  radioactive 
materlat. 

Operations  that  combine  etiologic 
agents  with  radioactive  material  present 
unique  problems.  When  this  is  the  case, 
the  following  apply: 

(a)  Radiation  program.  A  radiation 
program  meeting  the  requirements  of  AR 
385-11  and  NRC  hcensing  that  allows 
the  particular  isotope  and  its  use  are 
required.  The  requirements  for 
acquisition,  handling  procedures, 
labeling,  storage,  training,  monitoring, 
and  disposal  will  be  described  in  an 
organization  policy  document. 

(b)  Procedure  approval.  In  addition  to 
the  required  approvals  for  work  with 
etiologic  agents,  the  RPO  will  approve 
all  SOPs  involving  the  use  of  radioactive 
materials.  Laboratory  operators  must  be 
fully  trained,  with  annual  training 


updates  as  required  by  the  existing 
license. 

(c)  Special  situations.  (1)  The 
laboratory  waste  must  be  segregated  as 
radioactive  waste  and  disposed  of  as 
such  af^er  it  has  been  decontaminated. 
Do  not  mix  nonradioactive  waste  with 
radioactive  waste  as  the  disposal  of 
radioactive  waste  is  much  more 
complex  and  expensive.  When  RCR.A- 
listed  chemicals  are  mixed  with 
radioactive  waste,  it  becomes  "mixed 
waste"  for  which  there  is  currently  no 
means  of  disposal. 

(2)  Activities  conducted  with 
radioisotopes  should  be  confined  to  the 
smallest  number  of  areas  or  rooms 
consistent  with  requirements. 

(3)  Decontamination  methods  specific 
to  etiologic  agents  will  not  always 
remove  radioactivity.  Other  methods, 
such  as  specialized  detergents  and 
solvents  designed  for  this  use,  should  be 
employed  to  remove  residual 
radioactivity. 

Subpart  D— Personal  Protective 

Equipment 

§627.21     Introduction. 

Personal  protective  equipment  (PPE) 
includes  clothing  and  equipment  used  to 
protect  the  laboratory  worker  from 
contact  with  infectious,  toxic,  and 
corrosive  agents,  as  well  as  excessive 
heat.  fire,  and  other  physical  hazards 
The  appropriate  PPE  for  any  activ:ty 
depends  upon  the  proposed  operations 
and  the  potential  hazards  associated 
with  them.  While  PPE  is  an  important 
item  of  persona!  protection,  it  serves  as 
only  a  secondary  line  of  protection 
against  hazards  in  the  workplace. 
Engineering  controls  (subpart  H), 
combined  with  common  sense,  good 
laboratory  techniques,  and  adherence  to 
SOPs.  are  the  primary  barriers  to 
exposure.  There  are  some  situations. 
however,  in  which  it  is  either 
impractical  or  impossible  to  rely 
exclusively  on  engineering  controls.  In 
these  cases,  PPE  may  form  the  primary 
barrier  between  personnel  and  the 
hazardous  or  infectious  materials. 

§  627.22    Minimum  laboratory  attire  for  use 
of  etiologic  agents. 

Individuals  required  to  wear  PPE  will 
be  trained  in  its  proper  use.  The  PPE 
listed  below  is  the  minimum  required 
when  etiologic  agents  are  handled  at 
any  biosafety  level.  Research  with 
etiologic  agents  usually  involves 
hazards  other  than  those  presented  by 
the  agents  themselves.  When  PPE  is 
selected,  the  hazards  presented  by  these 
other  factors  must  be  considered 
regardless  of  the  biosafety  level  used. 
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For  example,  toxic  chemicals  are 
commonly  used  in  research  involving 
etiologic  agents.  The  processes  may 
expose  personnel  to  physical  hazards. 
such  as  heat  or  animal  bites,  and  the 
decontamination  process  may  involve 
the  handling  of  toxic  or  corrosive 
materials.  When  the  PPE  required  to 
mitigate  these  hazards  exceeds  that  of 
the  minimum  requirements,  the 
necessary  PPE  will  be  selected 
considering  all  the  hazards.  Inforn-.a'ion 
regarding  the  additional  appropriate  PPE 
worn  to  protect  against  these  hazards 
will  be  available  from  one  of  the 
following  sources:  MSDS.  SOP  for  the 
operation,  or  the  safety  officer. 
Deviations  from  the  standards  stated  in 
approved  SOPs  must  be  approved  by  the 
safety  officer  All  laboratory  coats  worn 
to  protect  the  individual  should  be  left  in 
the  laboratory  when  that  individual 
leaves.  In  each  case,  the  minimum  attire 
will  be — 

(a)  Laboratory  workers.  Street  attire  is 
permissible  in  the  laboratory,  but  must 
include  closed-toe  shoes.  A  full-length, 
long  sleeved,  fully  fastened  laboratory 
coat,  gown,  or  smock  will  be  worn  over 
the  street  attire  in  the  laboratory  at  all 
times.  The  laboratory  clothing  will  be 
removed  and  left  in  the  laboratory  when 
leaving  to  enter  nonlaboratory  use 
areas. 

(b)  Animal  caretakers.  In  addition  to 
the  clothing  requirements  in  §  627.22(a). 
animal  handlers  will  be  provided  with 
safety  shoes  or  safety  boots.  The 
requirements  of  §  627.22(b)  should  also 
apply. 

(c)  Nonhuman  primate  rooms. 
Personnel  entering  rooms  housing 
nonhuman  primates  will  wear  the 
clothing  stated  in  §  627.22(a)  and,  if 
applicable,  §  627  22(b)  in  addition  to  a 
molded  mask  or  HEPA  filtered 
respirator,  latex  or  vinyl  gloves,  and  eye 
protection. 

i  527.23    Blosafety  ievel  1. 

This  level  requires  only  the  minimum 

attire  described  in  §  626,22. 

§  627.24    Blosafety  levet  2. 

This  level  requires  the  following 
additions  to  the  minimum  clothing 
specified  in  §  627.22: 

(a)  Laboratory.  Gloves  (type 
dependent  on  the  application)  will  be 
worn  when  handling  etiologic  agen's  or 
containers  of  etiologic  agents  and  ivhen 
handling  infected  animals. 

(b)  Animal  rooms.  (1)  Protective 
clothing  will  be  changed  completely 
every  day.  One-  or  two-piece  laboratory 
suits  or  solid-front  gowns  and  wrap- 
around smocks  are  preferable.  Full- 
length,  long-sleeved,  fully  fastened 
laboratory  coats  are  allowed. 


(2)  Eye  protection  musi  be  v\  dm  when 
handling  nonhuman  primates. 

!3)  Appropriate  gloves  must  be  worn. 

(4)  Molded  masks  or  HEPA  filtered 
respirators  will  be  worn  in  rooms 
housing  nonhuman  primates. 

§  627  25    Bloufety  tevet  3. 

The  outer  clothiiig  worn  in  these 
facilities  must  never  be  worn  outside  the 
facility  Color-coded  clothing  that  is 
worn  only  m  the  facility  is 
recomimended  to  remind  individuals  not 
to  wear  it  outside.  The  minimum 
clothing  includes — 

(a)  Laboratory.  (1)  Long-sleeved,  solid 
front,  or  wraparound  gowns,  scrub  suits, 
or  coveralls  over  street  attire  which 
includes  closed-toe  shoes.  Dedicated 
shoes,  boots,  or  shoe  covers  will  be 
worn  in  the  facility. 

(2)  Appropriate  gloves. 

(b)  Animal  rooms.  (1)  A  complete 
change  of  protective  clothing  on  a  daily 
basis.  Long-sleeved  one-  or  two-piece 
solid  front  uniforms,  solid-front  gown, 
wrap-around  smocks,  or  solid  front 
coveralls. 

(2)  Eye  protection  must  be  worn  when 
handling  nonhuman  primates. 

(3)  Molded  masks  or  HEPA  filtered 
respirators  will  be  worn  in  rooms 
housing  infected  animals. 

(4)  Shoe  covers  will  be  worn  and 
removed  before  exiting  the  room; 
alternatively,  disinfectant  footbaths  will 
be  used  for  each  exit  from  the  room 
when  infected  animals  are  present. 

§627  26     Blosafety  level  4. 

Street  clothing  must  be  removed  in  an 
outer  clothing  change  room  and  kept 
there.  Clothing  worn  in  the  facility  will 
be  removed  in  an  inner  change  room 
and  a  shower  taken  before  replacing  the 
street  clothing.  Two  distinct  PPE 
requirements  exist  for  BL-4  operations: 

(a)  Class  III  biological  safety  cabinet 
containment.  Clothing  requirements 
when  all  etiologic  agents  and  infected 
animals  are  housed  and  manipulated  in 
Class  III  biological  safety  cabinets  will 
include — 

(1)  Complete  change  of  clothing  and 
wet  shower  upon  exit.  This  includes 
undergarments,  pants  and  shirts  or 
jump-suits,  and  shoes.  While  it  is 
preferred  that  the  shower  include 
washing  the  hair,  head  covers  will  be 
v\  om  by  those  who  do  not  wash  their 
nair  on  each  exit. 

[2)  Appropriate  inner  gloves.  The 
inner  gloves  will  be  donned  in  the 
rhange  room. 

( b )  Class  I  or  II  biological  safety 
cabinet  containment.  Clothing 
requirements  for  this  level  when 
etiologic  agents  are  contained  in  Class  I 
or  II  biological  safety  cabinets  of 


equivalent  partial-containment  caging 
systems  (for  infected  animals)  (See 
{§627.56  and  627.57)  include— 

(1)  Complete  change  of  clothing  and 
wet  shower  upon  exit.  This  includes 
undergarments,  pants  and  shirts  or 
jump-suits,  and  shoes.  While  the  shower 
should  include  washing  the  hair,  head 
covers  will  be  worn  by  those  who  do  not 
wash  their  hair  on  each  exit. 

(2)  Appropriate  inner  gloves  will  be 
donned  in  the  change  room. 

(3)  A  one-piece  positive  pressure  suit 
described  in  5  627.31(g). 

(4)  Impervious  boots  fitted  over  the 
suit. 

§627  27     »„a'ge-*ca'e  'lS;  ope'S'io-'t 

Tne  ciot.Mng  requirements  for  tnebc 
are  the  same  as  for  the  corresponding 
biosafety  levels  for  laboratory 
operations 

§627.28    SoU/'ors  ot  'oji"*  .vc:  cy  torms 
of  toxins  in  cfoseO  contame'* 

In  addition  to  the  minimum  clothing 
specified  in  S  627.22,  disposable  gloves 
or  gloves  designed  to  protect  against  the 
diluent  will  be  worn  when  handling 

these  materials 

'i  627  29     O'-y  'o"'^is  of  toxins  handled  In 

ope'^  containers, 

a,  wUc-i.o;.  ,0  the  requirements  stated 
in  §  627.28,  the  requirements  stated  in 
S  627.18(c)  apply. 

§  627.30    Situations  specified  In  §  627.18<#). 

The  clothing  rt-,_.;L:;.ent3  for  this 
section  are  for  the  emergency 
procedures  specified  in  S  627.1B(e). 
Because  situations  can  occur  and  there 
is  no  feasible  or  available  means  to 
mitigate  the  potential  hazard  adequately 
by  engineering  controls,  the  clothing 
requirements  exceed  those  required  for 
a  properly  conducted  laboratory 
operation  at  an  equivalent  biosafety 
level.  The  protective  equipment  required 
will  be  selected  based  upon  an 
assessment  of  the  potential  hazards  that 
could  be  encountered.  The  following 
clothing  requirements  are  given  as  a 
guide.  The  selection  of  PPE  will  be 
based  upon  the  highest  possible  level  of 
contamination  that  could  exist  in  the 
room.  This  will  be  based  upon  what  is 
known  about  the  operations  that  were 
conducted  in  the  room  during  and  prior 
to  the  current  incident.  In  each  situation, 
the  aerosols  will  be  allowed  to  dissipate 
or  settle  before  entry  (approximately  30 
minutes).  The  following  clothing 
requirements  apply  to  these  situations: 

(a)  BL-1.  (1)  Gloves. 

(2)  Outer  complete  covering  such  as  a 
pair  of  coveralls. 

(3)  Shoe  covers,  provided  shoes,  or 
safety  shoes  or  boots. 
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(4)  Eye  protection  < rrn ;r,t era ?,ce  only). 

(b)  BL-1  LS  The  sarrt-  as  described  in 
section  627J0(a)  wi;-  'ne  follo<*ing 
additions. 

(1)  An  impe-\ious  apron. 

(2)  lmpen;ov:s  boots. 

(c)  BL^2  and  toxins.  (1)  Gloves. 

(2)  Full  outer  covering  such  as  a 
coveralL 

(3)  Shns  c  vprs  pTxivided  shoes,  or 
safety  shtx^s  or  ciiots  (maintenance). 

(4)  An  approved  half-face  or  full-face 
respirator  with  HEPA  filters  (worn). 

(5)  Eye  protection. 

(6)  An  iispervious  apron  (not  required 
for  entry  only). 

(d)  BL-2  LS.  The  same  as  §  627.30(c) 
with  the  addition  of  impervious  boots. 

(e)  BL-3  andBL-3  LS.  (1)  A  complete 
change  of  clothing 

(2)  Gloves.        '  I 

(3)  An  approved  full-face  HEPA  or 
HEPA  plus  charcoal  filtered  respirator. 

(4)  An  impervious  apron  (not  required 
for  en'r>'  only). 

(5)  Impervious  boots. 
(6!  Head  cover. 
{{]BL-^ 

(1)  A  fi.:ll  c."idi2'  of  inner  clothing. 

(2)  An  inner  pair  of  gloves. 

(3)  A  one-piece  positive  pressure  suit 
as  described  in  5  627.31(g),  or  a  one- 
piece  Xsuit  with  an  approved  positive 
pressure  self-contained  breathing 
apparatus  (SCBA)  and  an  supplied-air 
respirator  (SAR)  or  both  (see 

§  627.31(f))- 

(4)  .Appropriate  gloves  fitted  to  the 
suit. 

(5)  Iniper\'iou8  boots  fitted  over  the 
suit. 

§  627  31     Soecfflc  requtrefT>ent8  tor 
in*v»thjal  PPE  ttenw. 

;a,  .Aprons.  Simple  plastic  or  rubber 
aprons. 

(bl  Boots.  When  boots  must  be  worn 
with  an  apron,  the  apron  should  cover 
the  boot  tops  sufficiently  so  that  liquids 
splashed  on  the  apron  will  not  run  into 
the  boots. 

(c)  Eye  and  face  protection.  Eye 
protection  will  meet  or  exceed  the 
requirements  o^  OSH.^  found  in  the  29 
CFR  1910  133  and  wiU  be  worn  at  all 
times  when  required.  Special  eye  wear 
may  be  required  arourni  ultraviolet  (UV) 
light  source. 

(d)  Cloves.  (1)  No  or^  glove  will  be 
satisfactory  for  all  applications.  Gloves 
are  fabricated  in  a  wide  sssortment  of 
mt!'er;als-  The  type  of  ^iovp  selected 
W;.   Gf  p^'"d  upon  tne  specific  activity. 
The  various  actnmes  tn  t)iocontainment 
fdc:'ii';e5  caii  for  ?;:-!ve8  to  p.'o^ect 
against  etiotogic  agents  in  sifua'ions 
where  micro-mdn;p'jid',  •"«  are  re<^ii:red 
and  exceiieot  tactile  feed-back  ttiroogh 
i?lovc8  is  important,  gloves  for  handfiny 


hot  glassware  and  cryogenic  materials, 
and  gloves  to  protect  against  animal 
bites,  toxic  substances,  chemical 
carcinogens,  solvents,  acids,  and 
caustics.  Many  of  these  requirements 
call  for  gloves  distinctly  different  from 
gloves  suitable  for  the  other  hazards.  As 
a  result,  the  SOP  for  each  operation 
should  address  these  hazards  and 
specify  the  appropriate  glove  required 
for  each  operation.  Consult  MSDSs. 
manufacturer  glove  charts,  and  the 
safety  officer  to  determine  the  correct 
glove  tj'pe  needed. 

(2)  Before  donning  a  pair  of  gloves, 
examine  them  closely  to  ascertain  that 
they  are  in  serviceable  condition.  Check 
for  rips  and  pin  holes.  Gloves  should 
over-wrap  the  cuff  and  lower  sleeve  of 
the  laboratory  garment. 

(3)  Operations  in  open-front  biological 
safety  cabinets  should  be  planned  so 
that  once  the  operator  has  inserted 
gloved  hands  into  the  cabinet,  he  or  she 
does  not  have  to  withdraw  them  from 
the  cabinet  until  the  work  has  been 
completed.  If  gloves  become  \isibly 
contaminated,  they  will  be  removed  and 
decontaminated.  Additional  gloves 
should  be  available  so  that  work  can 
continue.  When  wearing  gloves  for  an 
extended  period,  change  them 
periodically  or  decontaminate  them. 
Individual  SOPs  will  designate  the 
appropriate  period  based  upon  the 
hazards. 

(4)  Gloves  will  be  removed  before 
going  from  one  level  of  containment  to 
another  (remove  gloves  in  a  safety 
cabinet  before  removing  your  hands 
from  the  cabinet).  Take  care  to  ensure 
that  skin  is  not  touched  with  the  outer 
surface  of  contaminated  or  potentially 
contaminated  gloves  when  they  are 
removed.  Gloves  will  be  placed  in 
suitable  decontamiuant  when  they  are 
removed.  Disposable  gloves  will  be 
placed  in  a  covered  container  for 
decontamination  or  disposal. 

(5)  Gloves  that  are  a  part  of  a 
biological  safety  cabinet  system  will  be 
examined  initially,  after  each 
sterilization  of  the  biological  safety 
cabinet  system,  and  at  least  annually  for 
leaks  using  the  soap  bubble  test, 
followed  by  the  halo-carbon  test.  Gloves 
will  be  tested  while  still  attached  to  the 
cabinet. 

(6)  Sterilization  of  nondisposable 
gloves  either  before  use  or  before  reuse 
is  usually  done  with  ethylene  oxide  or 
formaldehyde  gas  Sterilized  gloves 
must  be  aerated  in  flowing  sterile 
(filtered)  air  at  21  'C  or  higher  for  a 
minimum  of  24  hours  prior  to  use  to 
prevent  skin  bums  and  irritation  from 
residual  decontnminairts. 

(e)  Laboratory  clothing.  Users  will 
check  clothing  before  wearijig  it,  to 


ensure  that  il  is  free  from  defects  that 
would  compromise  its  usefulness. 
Laborato.^v  clothing  (except  BL-1]  will 
be  decontaminated  before  being 
released  for  laundering  by  untrained  or 
unprotected  pe.'-sonnel.  Protective 
laboratory  clothing  that  requires  the 
wearer  to  pul!  it  over  the  head  will  not 
be  used.  Laboratory  clothing  will  meet 
OSHA  requirements  found  in  the  29  CFR 
1910.132. 

(f)  One-piece  suits.  One-piece  suits 
with  a  respirator  under  the  suit  are  nut 
used  to  any  great  extent  except  in 
certain  emergencies.  The  respirators 
used  with  these  are  supplied  air  by  an 
approved  positive  pressure  SCBA  or 
SAR.  Respirators  will  be  of  the  pressure- 
demand  or  constant  flow  type.  The  air 
provided  will  meet  OSH.A  requirements 
found  in  the  29  CFR  1910.134.  the 
requirements  of  Grade  D  breathing  air 
as  specified  m  the  Compressed  Gas 
Association  pamphlet  G-7.1  and 
American  National  Standards  Institute 
(ANSI)  Z86.1-1973.  When  used  m  an 
area  that  does  not  have  a  chenucal 
shower  to  decontaminate  the  suit,  a 
deconta.Tiination  station  will  be  set  up 
for  this  pui-pose.  Suits  maintained  for 
emergency  use  will  be  inspected  at  least 
quarterly  and  respiratory  equipment  will 
be  inspected  monthly 

(g)  One-piece  positive  pressure  suits. 
A  life-support  system  will  be  provided 
with  alarms  and  emergency  backup 
breathing  tanks  The  air  provided  will 
be  HEPA-fiitered  meeting  OSU.\ 
requirements  found  in  the  29  CFR 
1910.134.  the  requirements  of  Grade  D 
breathing  air  as  specified  in  the 
Compressed  Gas  Association  pamphle' 
G-7.1  and  A.\SI  Z86.1-19"3  A  HEPA- 
filter  Will  be  in-iine  between  the 
disconnect  on  the  suit  and  the  breathing 
space  in  the  suit.  When  these  are  used 
in  other  than  an  emergency  Situation,  a 
chemical  shower  must  be  pro\ided  to 
decontaminate  the  surfaces  of  the  suit 
as  the  worker  leaves  the  containment 
area.  Suits  will  be  inspected  before  each 
use  to  check  for  indications  oi 
significant  wear  or  leakage.  The  suits 
will  be  worn  with  impervious  boots  over 
the  foot  area  of  the  suit  and  the  outer 
gloves  will  be  attached  over  the  hand 
portion. 

(h)  Respiratory  protection  equipment. 
(1)  Respirators  and  their  use  will  be 
approved  by  the  safety  officer.  The 
selection  will  be  based  on  the  conditions 
of  the  activities  and  the  risks  involved. 
In  general.  National  Institute  for 
Occupational  Safety  and  Health 
(NlOSKl  approved  respirators  that  use 
aerosol  filters  for  dusts  and  fumes 
having  a  Threshold  limit  Value  (TLVj  of 
less  than  0.05  mg/m'have  been  found 
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acceptable  for  use  in  microbiological 
laboratories.  Alternatively,  the  Army  M- 
17  or  M-9  masks  may  be  used.  Air- 
supplied  hoods  are  used  in  situations 
where  greater  respiratory  protection  is 
required  without  the  need  for  body 
protection.  One-piece  suits  are  used 
when  total  body  and  respiratory 
protection  are  required, 

(2)  When  respirators  are  used,  a 
respirator  protection  program  will  be 
established  that  conforms  to  AR  n-34 
and  OSHA  standards  in  the  29  CFR 
1910,134,  In  general,  a  medical  authority 
will  designate  who  is  to  wear 
respirators,  they  will  be  fitted  by 
individuals  trained  in  their  use  and 
limitations,  and  wearers  wiii  be 
responsible  for  the  proper  storage  and 
regular  inspection  of  their  assigned 
respirators,  Air-punfying  respirators  will 
not  be  worn  in  oxygen  deficient 
environments. 

(3)  Reusable  respirators  that  have 
been  worn  in  a  contaminated  area  will 
be  decontaminated  before  reuse.  At  the 
end  of  each  workday  when  a  respirator 
has  been  worn  m  an  area  where  it  was 
required,  the  wearer  will  wipe  it  down 
with  an  appropriate  liquid 
decontaminant,  A  damp  cloth  soaked  in 
the  decontam.inant.  with  the  excess 
liquid  squeezed  out.  will  be  used  for  the 
w:pe-down  process,  taking  care  to 
ensure  that  all  crevices  are  reached.  The 
respirator  wili  be  nnsed  with  clean, 
warm  water.  Visibly  contaminated 
respirators  will  be  decontaminated  and 
discarded, 

(4)  Respirator  programs  will  comply 
with  AR  385-10  and  AR  11-34. 

(i)  Shoes.  All  shoes  specially  issued 
for  use  in  controlled  access  areas  should 
be  identified  so  that  they  can  be 
segregated  from  other  areas.  Safety 
shoes  or  boots  meeting  OSHA 
requirements  stated  in  the  29  CFR 
1910,134  will  be  issued  wherever  heavy 
items  or  corrosive  chemicals  are 
handled.  These  will  be  sterilized 
appropnately  after  visible 
contamination.  In  certain  situations 
(excluding  BI^  operations),  if  is 
desirable  to  wear  disposable  booties 
over  street  shoes,  especially  when 
product  protection  is  required 

Subpart  E — Decontamination  and 
Disposal 

§  627,32     Introduction. 

All  material  or  equipment  that  is 
potentially  contaminated  with  etiologic 
agents  must  be  rendered  nonhazardous 
before  disposal.  This  chapter  describes 
the  acceptable  physical  and  chemical 
decontamination  methods  and  the 
general  applicability  of  each,  in  general, 
all  infectious  materials  and  all 


contaminated  equipment  or  apparatus 
will  be  sterilized  before  being  washed 
and  stored  or  discarded, 

?  627.33     Methods  of  decontammatioa. 

(a)  Autoclave,  The  use  of  wet  heat  is 
the  most  dependable  procedure  for 
destroying  ail  forms  of  microbial  life.  An 
autoclave  employs  saturated  steam 
under  a  pressure  of  approximately  15 
pounds  per  square  inch  (psi)  to  achieve 

a  chamber  temperature  of  at  least  121  *C 
for  a  minimum  of  15  minutes.  The  time  is 
measured  after  the  temperature  of  the 
material  being  stenlized  reaches  121  *C. 
Other  combinations  of  temperature  and 
pressure  (some  of  which  are  dependent 
on  the  equipment  used)  can  be  used  to 
accomplish  sterilization  provided  that 
the  efficacy  of  stenlization  is  validated 
as  descnbed  below.  The  most  critical 
factor  in  ensuring  the  reliability  of  this 
sterilization  method,  other  than  proper 
temperature,  is  preventing  entrapped  air 
that  IS  not  replaced  by  stem.  Material  to 
be  autoclaved  must  come  in  contact 
with  steam  and  heat  and,  as  a  result,  it 
may  be  necessary  to  add  water  to  a  load 
of  waste  to  aid  in  the  formation  and 
penetration  of  steam.  Autoclaves  use 
either  a  steam-activated  exhaust  valve 
that  reamms  open  during  the 
replacement  of  air  by  live  steam  until 
the  steam  triggers  the  valve  to  close,  or 
a  pre-cycle  vacuum  to  remove  air  prior 
to  steam  introduction, 

(b)  Sterilization  will  be  verified  using 
biological  indicators  (for  example. 
Bacillus  stearothermophilus  spores)  at 
locations  throughout  the  autocalve.  to 
include  placement  in  the  center  of  test 
loads,  when  the  autoclave  is  first  put 
into  serv  ice,  and  after  any  maintenance 
or  repairs.  The  primary  means  of 
verifying  routine  sterilization  will  be 
through  using  chemical  indicators  (for 
example,  autoclave  tape  or  labels)  at    . 
locations  throughout  the  autoclave.  In 
addition  each  autoclave  will  be 
equipped  with  a  permanent  means  to 
record  time  and  the  temperature  of  each 
operational  event  as  a  means  of 
ensuring  sterilization.  The  type  of 
materials  being  handled  must  be 
reviewed  and  standard  conditions  for 
sterilization  of  each  established.  As  a 
guide,  the  manufacturer's  manual  for  the 
autoclaves  will  be  consulted  as  a 
starting  point  in  establishing  these 
conditions.  Treatment  conditions  to 
achieve  sterility  will  vary  in  relation  to 
the  volume  of  material  treated,  the 
contamination  level,  the  moisture 
content,  and  other  factors  that  should  be 
considered  and  which  may  cause  the 
times  to  lengthen  !n  each  case,  the 
conditions  will  be  established  based  on 
tests  which  verify  that  the  conditions 
selected  are  effective  In  addition  to 


being  effective  from  viable  agents, 
autoclaving  effectively  inactivates  most 
protein  toxins. 

(c)  Dry  heat.  Dry  heat  requires  longer 
times  or  higher  temperatures  or  both 
than  docs  wet  heat.  If  used,  the  specific 
sterilization  times  and  temperatures 
must  be  determined  for  each  type  of 
material  being  sterilized.  In  general, 
sterilization  by  dry  heat  can  be 
accomplished  at  16&-170  'C  for  periods 
of  2  to  4  hours.  Higher  temperatures 
reduce  the  time  requirements.  The  heat 
transfer  properties  and  spatial  relation 
or  arrangement  of  materials  in  the  load 
are  critical  in  ensuring  effective 
sterilization. 

(d)  Liquid  disinfectants.  Liquid 
disinfectants  may  be  used  in  surface 
treatment,  in  dip  tanks,  and.  at  sufficient 
concentration,  as  sterilants  of  liquid 
waste  for  final  disposal.  If  liquid 
disinfectants  are  used,  they  must  have 
been  shown  to  be  effective  against  the 
organisms  present.  Important 
considerations  include;  temperature, 
time  of  contact,  the  negative  logarithm 
of  hydrogen  ion  concentration  (pH), 
concentration  and  state  of  dispersion, 
penetrability,  and  reactivity  of  organic 
material  at  the  site  of  application.  Small 
variations  in  these  factors  may  make 
large  differences  in  the  effectiveness  of 
disinfection,  so  complete  reliance  should 
not  be  placed  on  liquid  disinfectants 
when  the  end  result  must  be  sterility.  If 
evidence  of  efficacy  under  the  proposed 
procedures  has  not  been  reported 
previously,  preliminary  studies  to  verify 
the  efficacy  of  liquid  disinfectants  must 
be  conducted.  Such  studies  may  include 
attempts  to  recover  and  quantitate  the 
agent  in  question  from  liquid  or  swab 
samples,  or  sealed  patches,  by  animal 
inoculation,  plaque  assay,  agar  or  broth 
cultivation,  and  similar  methods, 
following  controlled  decontamination 
under  the  same  experimental  conditions 
envisioned  for  the  proposed  studies. 

(1)  Alcohol.  Ethyl  or  isopropyl  alcohol 
at  the  concentration  of  70-85  percent  by 
weight  will  denature  proteins  but  is 
slow  in  its  germicidal  action.  Alcohols 
are  effective  disinfectants  for  lipid- 
containing  viruses.  These  alcohols 
exhibit  no  activity  against  bacterial 
spores. 

(2)  Phenolic  compounds.  These  are 
effective  disinfectants  against 
vegetative  bacteria,  including 
Mycobacterium  tuberculosis,  fungi,  and 
lipid-containing  viruses.  The  phenolics 
are  not  effective  against  bacterial  spores 
or  non-lipid-containing  viruses.  The 
concentrations  used  will  be  in 
accordance  with  the  manufacturer's 
recommendations. 
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(3)  Formaldehyde  solutions. 
P'ormaldehyde  in  solution  at  a 
concentration  of  8  percent  (formalin)  is 
effective  against  vegetative  bacteria, 
spores,  and  viruses.  It  loses 
considerable  disinfectant  activity  below 
room  temperature.  Due  to  the  toxic 
properties  of  formaldehyde,  the  use  of 
formalin  is  restricted  to  surfaces  or 
materials  that  are  contained  within 
appropriate  engineering  controls. 

(4)  Quaternary  ammonium 
compounds.  These  cationic  detergents 
are  strongly  surface-active.  They  lose 
effectiveness  in  the  presence  of  proteins 
and  are  neutralized  by  anionic 
detergents,  such  as  soap.  At  low 
concentrations,  they  are  bacteriostatic, 
tuberculostatic,  sporostatic,  fungistatic, 
and  algistatic.  At  medium  concentration, 
they  are  bactericidal,  fungicidal, 
algicidal,  and  virucidal  against  lipophilic 
viruses.  "Hiey  are  not  tubcrculocidal. 
sporicidal.  or  virucidal  against 
hydrophilic  viruses,  even  at  high 
concentrations.  The  manufacturer's 
recommended  dilution  will  be  used. 

(5)  Chlorine.  Sodium  hypochlorite  is 
normally  used  as  a  base  for  chlorine 
disinfectants.  Free  available  chlorine  is 
the  active  ingredient  and.  at 
concentrations  of  at  least  2,500  parts  per 
million  (ppm)  {0.25  percent),  is  a 
disinfectant  that  is  active  against  most 
microorganisms  and  bacterial  spores. 
Chlorine  solutions  at  2.5  percent  free 
available  chlorine  are  effective  against 
most  toxins.  Chlorine  solutions  lose 
strength  if  exposed  to  air,  so  fresh 
solutions  must  be  prepared  whenever 
the  free  chlorine  content  falls  below 
desired  minimums. 

(6)  Iodine.  The  characteristics  of 
chlorine  and  iodine  are  similar, 
lodophor  compounds  with  1.600  ppm 
free  available  iodine  provide  a  relatively 
rapid  inactivation  of  all  microorganisms, 
including  some  bacterial  spores.  A 
commonly  available  iodophor  is 
Wescodyne.  The  manufacturer  of 
Wescodyne  recc.-nmends  a  range  of 
dilution  form  1  to  3  ounces  per  5  gallons 
of  water,  giving  a  solution  containing 
from  25  to  75  ppm  of  free  iodine.  At 
these  concentrations,  available  iodine 
may  be  rapidly  taken  up  by  any 
extraneous  protein  present  and  will  not 
be  an  effective  sporocide.  A  solution 
providing  1,600  ppm  iodine  is 
recommended  for  hand  washing  or  for 
use  as  a  sporocide. 

(7)  Mercurials.  Although  the 
mercurials  exhibit  good  activity  against 
viruses,  they  are  toxic  and  are  not 
recommended  for  general  use.  They 
have  poor  activity  against  vegetative 
bacteria  and  are  totally  ineffective 
sporicides.  The  dilution 


recommendations  stated  by  the 
manufacturer  will  be  followed. 

(e)  Vapors  and  gases.  Formaldehyde, 
ethylene  oxide,  peracetic  acid,  beta- 
propiolactone,  methyl  bromide,  and 
glutaraldehyde  have  all  been  used 
successfully  as  space  sterilants  where 
they  can  be  employed  in  closed  systems 
and  with  controlled  conditions  of 
temperature  and  humidity.  Of  these, 
methyl  bromide,  beta-propiolactone,  and 
glutaraldehyde  are  not  recommended 
because  of  their  toxic  properties. 
Peracetic  acid  can  readily  decompose 
with  explosive  violence  in  a 
concentrated  state  and  must  be  used 
only  in  a  diluted  state  and  with  extreme 
care.  Formaldehyde  and  ethylene  oxide 
are  both  regulated  by  OSHA  for  their 
potential  human  carcinogenicity,  but  do 
have  permissible  exposure  levels  (unlike 
beta-propiolactone,  for  example)  and 
can  be  used  safely  under  controlled 
conditions. 

(1)  Formaldehyde.  Formaldehyde  gas 
is.  in  general,  the  chemical  of  choice  for 
space  disinfection.  Biological  safety 
cabinets  and  associated  effluent  air- 
handling  systems  and  air  filters, 
incubators,  laboratory  rooms,  buildings, 
or  other  enclosed  spaces  can  be 
disinfected  with  formaldehyde.  The 
procedures  found  in  Appendix  E  of  the 
National  Sanitation  Foundation 
Standard  Number  49  will  be  followed 
for  the  disinfection  of  biological  safety 
cabinets.  Other  enclosures  or  areas  will 
be  disinfected  by  follo%ving  the  same 
principles.  To  disinfect  rooms,  the 
generation  of  formaldehyde  gas  from 
heating  powdered  or  flake 
paraformaldehyde  is  the  preferred 
method.  When  area  decontamination  is 
performed,  use  0.3  grams  of 
paraformaldehyde  for  each  cubic  foot  of 
space  to  be  treated.  The  room  or  area 
must  be  above  70°F,  the  relative 
humidity  above  70  percent,  and  the 
exposure  time  at  least  2  hours  (overnight 
is  preferred).  After  the  required  time  for 
disinfection,  the  room  must  be  cleared  of 
the  formaldehyde  gas  (a  small  room 
with  nonporous  surfaces  and  no 
materials  or  equipment  in  the  room  can 
be  cleared  of  ail  detectable 
formaldehyde  by  aeration  for  one  hour, 
while  larger  areas  with  equipment  in 
them  may  take  a  full  day).  Before 
formaldehyde  is  used  as  a  space 
disinfectant,  the  area  to  be  treated  must 
be  surveyed  to  ensure  that  there  are  no 
open  containers  of  any  acidic  solution 
containing  chloride  ion  in  order  to 
prevent  the  possible  formation  of  bis 
(chloroni€thyl)ether,  a  human 
carcinogen.  Specific  OSHA 
requirements  for  posting  of  rooms  and 
equipment  personnel  protection,  and 


other  requirements  are  found  tr.  29  CFR 
1910.1048. 

(2)  Ethylene  oxide  (EtOf  EtO 
sterilization  will  only  be  conducted  in  a 
sterilizer  designed  for  that  purpose  and 
designed  to  maintain  potential  exposure 
levels  below  the  current  OSHA 
standard  EtO  is  effective  aeainst  all 
microorgar.isms,  including  spores, 
molds,  pathogenic  fungi,  and  highly 
resistant  thermophilic  bacteria.  All 
materials  to  be  used  m  contact  with 
human  skin  (for  example,  clothing, 
shoes,  masks,  adhiesive  tape)  must  be 
aerated  for  at  least  24  hours  after 
sterilization  and  prior  to  use 
Concentratjcns  of  500  to  IC^X,'  ^,pm  are 
required  for  sterilization.  Specific  OSH.A 
requirements  for  the  use  cf  eth;  iene 
oxide  are  found  in  29  CFR  1910.1047. 

(f)  UV'  Radiation.  UV  radiation  at  a 
wave  length  of  253.7  nanometers  is  a 
practical  method  for  inactivating 
airborne  virsuses.  mycoplasma, 
bacteria,  and  fungi  The  usefulness  of 
UV  radiation  on  exposed  surfaces  is 
limited  by  its  low  penetrating  power.  UV 
radiation  shall  only  be  rehed  upon  to 
sterilize  surfaces  when  conventional 
methods,  such  as  autoclavmg  or  the  use 
of  liquid  disinfectants,  would  make  the 
product  unusable  .An  example  is  data 
sheets  that  must  be  brought  cut  of  a 
biocontainment  facility.  The  UV 
intensity  must  be  at  least  40 
microwatts/cm  '  on  the  s'jiace  to  be 
treated.  Single  sheets  cf  paper  m;ay  be 
treated  by  exposing  them  to  this 
radiation  for  a  minimum  of  15  minutes. 
A  calibrated  photoelectric  UV  intensity 
meter,  capable  of  measuring  UV 
radiation  at  a  wave  length  of  253.7 
nanometers,  will  be  used  whenever  a 
new  UV  source  is  installed,  and 
quarterly  thereafter,  to  ensure  the  UV 
source  is  providing  at  least  40 
microwatts/cm  '  at  the  work  surface. 
Bulbs  should  be  cleaned  routinely  to 
remove  any  accumulated  dust  and 
prolong  bulb  performance  and  assure 
proper  energy  output.  Protective  eye 
wear  and  clothing  may  be  necessary 
when  working  around  UV  radiation. 

§  627.34    Disposal. 

Inactivdtion  is  the  first  step  in  the 
disposal  of  etiologic  agents  or  materials 
that  are  potentially  contaminated  with 
them.  All  contaminated  or  potentially 
contaminated  materials  m.ust  be 
effectively  disinfected  or  sterihzed  by 
an  approved  procedure  discussed  in 
§  627.33.  After  decontamination. 
reusable  items,  such  as  clothing  or 
glassware,  may  be  washed  with  other 
uncontaminated  or  decontaminated 
items. 
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(aj  Combustible  items.  Combustible 
disposable  items  should  be  bagjjed  and 
incinerated  m  an  appropriate  approved 
incinerator  or  othenvise  disposed  of  in 
accordance  with  State  and  local 
regulations. 

(b)  Noacombustibie  disposable  items. 
Items  will  be  packaged  as  stated  in 

§  626  34; el  and  disposed  of  by  n  licensed 
waste  hauler. 

(c)  Equipment.  Equipment  that  cannot 
be  autoclaved  will  be  decontaminated 
by  gaseous  stenlization  or  with  a 
suitable  liquid  disinfectant  Such 
equipment  will  be  certified  as 
decontaminated  by  the  safety  officer. 

(d)  Waste.  Materials  generated,  such 
as  solvents,  acids,  chemical  carcinogens, 
radioactive  isotopes,  m.edical  waste  or 
dead  animals  must  be  decontaminated. 
packaged,  and  then  disposed  of  in 
accordance  with  EP.^.  NRC.  local.  State 
and  Federal  regulations 

(e)  Mixed  waste.  When  two  or  more 
hazardous  materials  are  mcxed  together, 
the  mixture  will  be  decontaminated  and 
di'^posed  of  in  accordance  with  EPA. 
NRC.  State,  and  Federal  regulations  for 
the  mixture,  or  for  the  most  hazardous 
material. 

(f)  Packaging.  Solid  waste  vv.m  be 
placed  in  cans,  sturdy  bags,  or  bcxes 
Rigid,  puncture-resistant,  scalable 
containers  will  be  used  for  packaging 
"sharps."  When  wet  materials  are 
packaged  for  disposal,  the  materials  will 
be  placed  ir.  a  leak-proof  container. 
Heavy  waste  will  be  placed  m  rigid 
containers  ensuring  that  the  burst 
strength  of  the  container  is  not 
exceeded. 

(g)  Labcii"g.  A  method  of  verifying 
that  all  items  prepared  for  disposal  have 
been  decontaminated  will  be 
established  for  etiologic  agent  wastes. 
Mixed  waste  will  be  labeled  as 
appropriate  to  indicate  the  hazards  that 
must  be  addressed  after 
decontamination. 

(h)  Recordkeeping.  A  manifest  will  be 
initiated  and  maintained,  where 
required,  to  record  the  disposition  and 
transfer  of  waste.  Applicable  Federal, 
State,  and  local  ordnances  will  be 
followed. 

Subpart  F— Importation,  Shipment,  and 
Transport  of  Ettologlc  Agents 

§  627.35     Introduction. 

The  CDC  of  the  Public  Health  Ser\  ice 
fPHS).  the  United  States  Department  of 
.■\griculture  (USDA),  the  Food  and  Drug 
.'Xdrr.inistration  iPDA;.  the  Department 
0!  Iransportation  (DOT),  the  United 
States  Postal  Service  and  the 
International  Air  Transport  .AssnriHti<in 
(lATA)  regulate  the  importation 
shipment,  and  transportation  of  etiologic 


agents.  This  chapter  nuthnes  the 
minimum  administrative  requirements 
the  commander  or  institute  director  are 
to  foiiow  and  gives  sources  for 
information  on  the  requirements  for 
importation,  packaging.  Labeling,  and 
shipment  of  etiologic  agents. 

§  627.36    Administration. 

The  commander  or  institute  director 
will  establish  the  following  controls  to 
enaure  that  etiologic  agents  are 
transported  with  proper  authorization, 
controls,  and  procedures 

(a)  Insntute  policies  wiii  De 
established  in  writing  to  ensure  that 
before  ebologic  agents  are  acquired  or 
shipped— 

n !  The  di\  ;.s;un  chief  responsible  for 
t,ie  area  where  work  with  etiologic 
agents  is  to  be  conducted  approves  all 
acquisitions  or  shipments. 

(2)  The  safety  officer  is  informed  in 
vv-irmg  of  the  tvpe  and  amount  of  any 
BL.-4  or  I'SD.'^-restricted  etioiugic  agent 
(listed  in  HllS  publication  No,  (NIH.  BfV- 
8:-;9.T  or  current  edition)  being  received. 
c.iid  the  estimated  date  of  arrival. 

(.3)  The  recipient  of  all  etiologic  agents 
shipped  from,  an  institute  will  be 
documented. 

(4)  The  commander  or  institute 
director  approves  all  acquisitions  and 
shipments  of  BL^  or  USDA-restricted 
etiologic  agents. 

(5)  The  commander  or  institute 
director  approves  all  requests  for 
shipments  to  or  from  foreign  countries 
and  to  individuals  not  affihatsd  with  an 
institution  or  agency  (for  example, 
physicians  in  private  practice). 

(6)  The  Office  of  The  Surgeon  General, 
United  States  Army,  or  the  Commander, 
United  States  Army  Materiel  Command 
(AMC)  approves  the  initial  acquisition 
and  use  of  all  reference  stocks  of 
etiologic  agents  and  transfers  between 
Army  RDTC  activities  in  accordance 
with  AR  70-65. 

(7)  There  is  full  compliance  with  the 
regulatory  requirements  referenced  in 
§§  627.37,  627.38,  627.39  and  627.40. 

(8)  TTie  following  information 
regarding  the  recipient  and  the  intended 
use  of  BL-4  and  USDA-restricted  animal 
pathogens,  will  be  kept  on  file  for  10 
years.  This  information  will  also  be  kept 
for  all  shipments  to  or  from  foreign 
countries  and  to  individuals  not 
affiliated  with  an  institution  or  agency 
[for  example,  physicians  in  private 
practice) 

(i)  The  requester  s  name  and  address. 

(ii)  The  type  and  amount  of  the 
etiologic  agent  to  be  sent. 

(iii)^The  qtialifications  of  the  recipient 
of  the  etiologic  agent. 

(ivj  The  intended  use  of  the  etiologic 
agent. 


(v)  A  statement  indicatiog  that  the 
agent  is  not  for  human  use. 

(b)  Etiologic  agenls  assigned  to 
biosafety  level  1.  2,  or  3,  approved  for 
shipment,  and  properly  labeled  and 
packaged  may  be  shipped  by 
commercial  cargo  carriers, 

(c)  All  etiologic  agents  assigned  to  BL- 
4  or  USDA-restricted  animal  pathogens 
approved  for  shipment  and  properly 
packaged,  will  be  accompanied  by  a 
designated  courier,  or  under  dose 
supervision  of  a  responsible  party  who 
will  monitor  aspects  of  the  shipment 
ensuring  that  required  transfers  have 
been  completed  and  documented  and 
final  receipt  has  been  accomplished  and 
acknowledged. 

§  627.37     Importation  direct  ve» 

Importatioii  oi  ttiuiwg.i.  agents  is 
subject  to  the  Public  Health  Service 
Foreign  Quarantine  Regulations  (42  CFR 
71.156).  Examples  of  permits  authorizing 
the  importation  or  receipt  of  regulated 
materials  and  specifying  conditions 
under  which  the  etiologic  agent  is 
shipped,  bandied,  and  ased  are 
contained  in  appendix  F  to  this  part 

§627,j8     S'lipment  dlreaives. 

Shipping  unmarked  and  unidentified 
etiologic  agents  is  prohibited.  Etiologic 
agents  will  be  packaged,  labeled,  and 
shipped  according  to  the  requirements 
found  in  the  Interstate  Shipment  of 
Etiologic  Agents  Regulations  (42  CFR 
Part  72)  and  its  amendments.  The  USDA 
regulations  in  9  CFR  Parts  102  through 
104. 122  and  tke  FDA  regulations  in  21 
CFR  Parts  312  and  800  thro  m.  '  r>Af;  will 
also  be  followed  as  apphc.i<   • 
Packaging  and  labeling  requirements  for 
interstate  shipment  of  etiologic  agents 
are  summarized  and  illustrated  in 
appendix  D.  Permits  authorizing  the 
shipment  of  regulated  materials  and 
specifying  conditions  under  which  the 
etiologic  agent  is  shipped,  handled,  and 
used  are  contained  in  appendix  E  to  this 
part. 

$627.39    Transportatan  nr#<T'  e* 

The  packaging  aiiu  m  jt-mnj 
requirements  cited  above  must  be 
followed  for  the  local  transport  of 
etiologic  agents  and  diagnostic 
specimens  by  courier  or  by  other 
delivery  services.  Similar  requirements 
and  restrictions  applicable  to  the 
transport  of  etiologic  agents,  diagnostic 
specimens,  and  biological  products  by 
all  modes  of  transportation  (that  is.  air. 
motor,  rail,  and  water)  are  imposed  by 
the  Department  of  Transportation  (49 
CFR  Part  173),  lATA  "Dangerous  Goods 
Regulations,"  the  Air  Transiport 
Association  "Restricted  Articles  Tariff 
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£^D  ■  the  International  Civil  Aviation 
O-sanization  (ICAO),  Postal  Bulletin  No. 
:':46   International  Mail-Hazardous 
Nfaterials."  39  CFR.  and,  the  Domestic 
Mail  Manual.  When  shipments  exceed  4 
liters,  the  requirements  found  in  AR  740- 
32  will  be  foWovjed. 

;  627  40    Additional  requirements. 

importation,  shipment,  and 
transportation  of  infectious  agents  and 
hazardous  materials  that  must  be 
followed  are  contained  in  the  following 
directives: 

(a)  AR  40-12.  Medical  and 
Agricultural  Foreign  and  Domestic 
Quarantine  Regulations  for  Vessels, 
.•\ircraft.  and  Other  Transports  of  the 
A.-med  Forces. 

(b)  AR  70-65.  Management  of 
Controlled  Substances.  Ethyl  Alcohol, 
and  Hazardous  Biological  Substances  in 
Army  Research.  Development.  Test,  and 
Eva'.uatior.  Facilities. 

f  527.41     So'jrrea  for  further  :r'ormattor. 
01  sripment  of  etlo'oglc  agents. 

(dj  Guice  fur  Transportdtion  of 
Hazardous  Materials.  Vol.  4(1).  February 
10,  1975.  Copies  are  obtainable  from  the 
Office  of  Research  Grants  Inquiries, 
MH.  Department  of  Health  and  Human 
Services,  5333  Westbard  Avenue, 
Bethesda,  MD  20205. 

(b)  The  CDC,  Office  of  Biosafety.  1600 
Clifton  Road  N.E.,  Atlanta,  Georgia 
30333.  Telephone  (404)  639-3883.  or  FTS: 
236-3883. 

(c)  The  American  Type  Culture 
Collection  (ATCC),  Packaging  and 
Shipping  of  Biological  Materials  at 
ATCC.  Copies  may  be  obtained  from  the 
ATCC,  12301  Parklawn  Drive,  Rockville, 
MD  20852.  Phone  (301)  881-2600. 

(d)  National  Committee  for  Clinical 
Laboratory  Standards  (NCCLS), 
Procedures  for  the  Domestic  Handling 
and  Transport  of  Diagnostic  Specimens 
and  Etiologic  Agents.  {H5-A2),  Second 
edition.  Vol.  5,  No.  1.  Copies  are 
obtainable  from  the  NCCLS,  771  East 
Lancaster  Avenue.  Villanova,  PA  19085. 

Subpart  G— Paoiities 

§  6:-:"  42     i""oCuCl'or. 

Tfie  aessgn  of  :ne  facility  is  important 
in  providing  a  secondary  barrier  to 
protect  individuals  inside  and  outside 
the  facility.  Because  the  hazards 
presented  by  various  organisms  and 
materials  vary,  the  requirements  for  the 
facility  will  vary  accordingly.  The 
minimum  facility  requirements  for  the 
various  biosafety  levels  and  toxins  are 
described  below.  The  biosafety  levels 
correspond  to  those  described  in  the 
HUS  Publication  Biosafety  in 
Microbiological  and  Biomedical 


Laboratories  (HHS  No.  (NIH)  8a-«395). 
while  the  large-scale  biosafety  levels 
were  adapted  from  those  described  i.n 
the  NIH  Guidelines  for  Research 
Involving  Rpmmhinanf  DNA  Molecules. 

§  627.43    Biosafety  level  1. 

(a)  Laboratories.  Each  laboratory 
used  for  this  level  will,  as  a  minimum, 
have  the  following  features: 

(1)  A  sink  for  handwashing. 

(2)  Work  surfaces  that  are  impervious 
to  water  and  resistant  to  acids,  alkalis, 
organic  solvents,  and  moderate  heat. 

(3)  Fly  screens  on  any  windows  that 
can  be  opened. 

(4)  Furnishings  and  surfaces  that  are 
sturdy  and  designed  to  be  easily 
cleaned. 

(5)  Spaces  between  furnishings  and 
equipment  that  are  accessible  for 
cleaning. 

(b)  Animal  facilities.  Each  room  will 
have  the  following  features: 

(1)  Design  and  construction  to 
facilitate  cleaning  and  housekeeping. 

(2)  A  sink  for  handwashing  within  the 
facility. 

(3)  Fly  screens  on  any  windows  that 
can  be  opened. 

(4)  Ventilation  designed  so  that  the 
direction  of  airflow  in  the  animal  facility 
is  inward,  with  the  exhausted  air 
discharged  to  the  outside  without  being 
recirculated. 

(5)  Self-closing  doors  that  open 
inward. 

§627.44    Biosafety  level  2. 

(a)  Laboratories.  Each  laboratory  used 
for  this  level  of  hazard  will  have,  in 
addition  to  the  requirements  stated  in 

§  627.43(a).  the  following: 

(1)  An  autoclave  available. 

(2)  Containment  equipment  necessary 
for  the  operations  unless  the  safety 
officer  approves  the  use  of  a 
compensatory  level  of  personal 
protective  equipment. 

(3)  An  eyewash  available  near  the 
laboratory. 

(b)  Animal  facilities.  In  addition  to 
the  requirements  stated  in  §  627.43(b), 
facilities  will  include — 

(1)  A  sink  for  handwashing  in  each 
room  where  animals  are  housed. 

(2)  An  autoclave  available  in  the 
building. 

(3)  Appropriate  containment 
equipment  unless  the  safety  officer 
approves  the  use  of  a  compensatory 
level  of  personal  protective  equipment. 

§627.45    Biosafety  ievei  3 

(a)  General  requirements.  Each  suite 
used  as  a  laboratory  or  in  which 
infected  animals  are  housed  will,  as  a 
minimum,  have  the  following  features: 


(1)  Physical  separation  from  areas 
which  are  open  to  unrestricted  traffic. 

(2)  All  entrances  to  each  laboratory  or 
animal  room  from  the  noniaboratory 
access  corridors  wiii  be  through  two 
sets  of  doors.  A  change  room  or  airlock 
may  be  incorporated  between  the  doors. 

(3)  The  ir,tenor  surfaces  of  walls, 
floors,  and  ceilings  will  be  water 
resistant  so  that  they  may  be  easily 
cleaned. 

(4)  All  penetrations  into  the  walls. 
floors,  and  ceilings  should  be  sealed  or 
capable  of  being  sealed  to  facilitate 
decontamination. 

(5)  A  foot,  elbow,  or  automatically 
operated  sink  will  be  located  near  the 
exit  door  to  each  laboratory  or  animal 
room. 

(6)  An  autoclave  should  be  in  each 
laboratory  or  animal  room  and  will  be 
available  to  the  facility 

(7)  A  ventilation  system  that  wii! — 
(i)  Create  directional  airflow  that 

draws  air  into  the  laboratory  through 
the  entry  areas. 

(ii)  Not  recirculate  laborato'-y  air. 

(iii)  Discharge  the  exhaust  air  from  !,he 
laboratory  to  the  outside  and  disperse 
the  exhaust  air  away  from  occupied 
areas  and  air  intakes. 

(iv)  Exhaust  the  HFJ'A-filtered  air 
from  Class  I  or  II  biological  safety 
cabinets  or  other  primary  containment 
devices  directly  to  the  ex'erior  of  the 
laboratory  or  through  the  building 
exhaust  system.  Exhaust  air  from  the 
cabinets  may  be  recirculated  wiihm  the 
laboratory  if  the  cabinet  is  tested  and 
certified  at  least  every  12  months.  If  the 
filtered  cabinet  exhaust  is  discharged 
through  the  building  exhaust  system,  it 
will  be  connected  to  this  system  in  a 
manner  (for  example,  thimble  unit 
connection)  that  avoids  any  interference 
with  the  air  balance  of  the  cabinets  or 
the  building  exhaust  system, 

(8)  All  windows  !o  the  facility  will  be 
sealed  shut. 

(9)  Appropriate  biological  safety 
cabinets  or  other  specialized 
containment  equipment  will  be 
provided. 

(10)  Any  vacuum  hr.e  m  the  facility 
will  have  a  HEPA  filter  and  liquid 
disinfectant  trap. 

(11)  Bench  tops  that  are  impervious  to 
water  and  resistant  to  acids,  alkalis, 
organic  solvents,  and  moderate  heat. 

(12)  Furnishings  that  are  sturdy  and 
spaces  between  benches,  cabinets,  and 
equipment  that  are  accessible  for 
cleaning. 

(13)  An  eyewash  available  in  or  near 
the  laboratory. 

(b)  Additional  animal  facility 
requirements.  In  addition  to  the 
requirements  given  in  §  627.44(b)  and 
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627.46(a).  all  doors  to  the  animal  rooms 
will  open  inward  and  be  self-cloaing. 

§627.46    BlasafBty  level  4. 

The  engineering  controls  within  the 
facility  must  provide  absolute  biological 
containment  All  procedures  with 
efiologic  agents  requiring  this  biosafety 
level  of  facilities,  equipment,  and 
procedures  must  be  conducted  either  m 
Class  III  biological  safety  cabinets,  or  in 
a  facility  that  is  designed  for  the  use  of  a 
personal  positive  pressure  suit  as 
described  in  5627.46(b)  in  conjunction 
with  Class  I  or  11  biological  safety 
cabinets, 

(a)  General  requirements.  The  facility 
will  have  the  follov^ing  features: 

(1)  A  separate  building  or  a  clearly 
demarcated  and  isolated  area  within  a 
building  which  incorporates  positive 
personnel  control  for  access. 

(2)  All  entrances  from  access 
corridors  incorporate  an  inner  and  outer 
change  room. 

(3)  Inner  and  outer  change  ruonis 
separated  by  a  shower  facility. 

(4)  A  double-doored  autoclave, 
fumigation  chamber,  or  ventilated 
airlock  for  passage  of  all  items  which  do 
not  enter  the  facility  through  the  change 
room. 

(5)  Interior  surfaces  of  walls,  floors, 
and  ceilings  resistant  to  water  and 
chemicals  to  facilitate  cleamng  and 
disinfecting. 

(6)  Walls,  floors,  and  ceilings  of  the 
facility  constructed  to  form  a  sealed 
internal  shell  which  facilitates 
fumigation  and  is  animal  and  insect 
proof. 

(7)  All  penetraUons  into  the  walls. 
floors,  and  ceilings  sealed. 

(8)  .Ml  liquid  drains  in  the  facility 
connected  directly  to  a  liquid  waste 
decontamination  system. 

(i)  Holding  tanks  collecting  waste 
from  sinks,  biological  safety  cabinets, 
floors,  and  autoclave  chambers  provide 
decontamination  by  heat  treatment. 

(ii)  Holding  tanks  collecting  waste 
from  shower  rooms  and  toilets  provide 
decontamination  by  heat  or  chemical 
disinfectant  methods. 

(9)  Sewer  and  other  ventilation  vents 
contain  in-hne  HEPA  filters. 

(10)  Internal  facility  appurtenances 
(for  example,  light  fixtures,  air  ducts. 
and  utility  pipes)  arranged  to  minimize 
the  horizontal  surface  area  on  which 
dust  can  settle. 

(11)  A  foot  elbow,  or  automaticaiiy 
operated  handwashing  sink  located  near 
the  exit  door  to  each  laboratory  or 
animal  room. 

(12)  Self-closing  and  lockable  accesa 
doors. 

(13)  A  ventilation  system  that — 


(i)  l8  dedicated  to  the  facility  and 
provides  fresh  air  meeting  Ament  nn 
Society  of  Heating.  Refrigerating  end 
Air  Condition  Engineers.  Inc.  (ASHR  AF! 
Standard  62. 

(ii)  Maintains  a  negative  pressure 
differential  and  assures  flow  inward 
from  areas  outside  of  the  facility  toward 
areas  of  highest  potential  nsk 

(m)  Has  manometers  or  magneheiic 
gciuges  to  provide,  sense,  and  display 
pressure  differentials  between  ad)acent 
areas  maintained  at  different  pressure 
levels.  An  alarm  will  sound  when  the 
pres.sures  fall  below  acceptable  levels. 

(iv)  Has  the  air  supply  and  exhaust 
interlocked  to  ensure  that  exhaufst 
failure  or  reduction  will  not  allow  the  air 
pressure  in  the  area  to  become  positive 
to  the  adiacent  areas 

(v)  Does  not  recirculate  exhaust  air 

(v;)  Is  HEPA  filtered  and  discharged 
to  the  Ciutsuie,  d  spersmg  the  exhau.st  air 
away  from  occupied  areas  and  air 
ntakes. 

(vii)  Has  the  HEPA  filters  on  tn»' 
exhaust  located  as  near  to  the  rooms  as 
is  practicable. 

(viu)  Has  the  filter  chambers  designed 
to  allow  in-piace  decontamination 
before  the  filters  are  removed  and  tc 
facilitate  certification  testing. 

(ix)  Contains  pref liters  and  KEP.\ 
filters  in  the  air  supply  system  to  protect 
the  supply  air  system  should  air 
pressures  become  unbalanced. 

(x)  Exhausts  the  HEP  .A -filtered  air 
from  Class  1  or  U  biological  safety 
cabinets  directly  into  the  laboratory  or 
to  the  exterior  of  the  buildmg.  If  the 
HEPA-filtered  exhaust  from  these 
cabinets  is  recirculated,  the  cibinets  are 
tested  and  certified  every  6  months.  If 
the  filtered  cabinet  exhaust  is 
discharged  through  the  building  exhaust 
system,  it  will  be  connected  to  this 
system  in  a  manner  (for  example 
thimble  unit  connection)  that  avoKis  any- 
interference  with  the  air  balance  of  the 
cabinets  or  the  building  exhaust  system. 

(xi)  Passes  the  treated  exhaust  air 
from  Class  111  biological  safety  cihinef-" 
through  two  sets  of  HEPA  filters  m 
series  to  the  exterior  of  the  facility 
through  the  laboratory  exhaust  air 
system. 

(14)  Windows  (if  present  sealed  shut 
and  breakage  resistant. 

(15)  Has  a  dmibie-doored  autoclave 
for  decontaminating  matenals  passing 
out  of  the  facility.  The  autoclave  door 
that  opens  to  the  area  external  to  the 
facility  is  sealed  to  the  outer  wall  and 
automatically  controiied  so  that  it  can 
only  be  opened  after  the  autoclave 
sterilizatiiK!  cycle  has  been  complr^ted. 

(1^  Has  a  pass-through  dunk  tank. 
fumigatioa  cbamber.  or  an  eQui-valent 
decontamination  me^tod  for  materials 


and  equipmpp*  'hat  r  n^-o*  he 
autoclaved. 

(17]  Has  central  vacuum  systems  (if 
present)  that — 

(i)  Do  not  serve  areas  outside  the 
facility. 

(ii)  Have  an  in-kne  HEPA  filter  placed 
as  near  as  practicable  to  each  use  point 
or  service  cock. 

(iii)  Have  fiUcca  designed  ta  aUow  n- 
place  decontamiBatiasi  oad  replacement 

(18)  Liquid  and  gas  services  to  the 
facility  provided  with  protective  devices 
that  prevent  backfiow 

(b)  Additional  requirements  for 
personal pos!t!v^  p'y^f.'v  sir't  areas.  If 
personal  posit  ve  ;jress  ..'(■  suis  fire 
worn  in  lieu  '■■"  u?i.;,k  tJass  111  'n.  n'C'r,il 
safety  cabint-t?  ti>r  cun'asnmt'--. :   « 
special  suit  area  will  tie  ;.rovicieii  The 
suit  area  wnLl  provide  the  follow  irig,  m 
addition  to  the  requirements  stated  in 
§  627.46(a): 

(1)  An  exhaust  ;•>  sit'-T.  dedicated  to 
that  area  that  provides fihration  by  two 
sets  of  HEPA  filters  installed  in  series. 
This  system  wrill  be  backed  up  by  a 
duplicate  fiftnrtio:^  -in'  exhaust  fan. 


and  an  atitomatita  I 


y  starting  emergency 


power  source.  The  ventilation  system 
will  maintain  the  suit  area  under 
negative  pressure  relative  to  the 
surrounding  areas. 

(2)  An  entry  area  consisting  of  an 
airlock  fitted  with  airtight  doors 

(3)  A  chemical  shower  to 
decontaminate  the  surface  of  the 
personal  positive  pressure  suit  upon 
exit. 

^]  An  air  supply  and  distribution 
system  to  support  the  life  support 
system  of  the  personal  positive  pressure 
suits. 

(5)  Emergency  lighting  and 
communications  systems. 

(6)  Sealed  penetratioos  into  the 
i-^Jemal  shell  of  the  area. 

["]  A  doubte-doored  autoclave  to 
decontaminate  wa.ste  rr.aierials  to  be 
removed  from  the  su.t  area. 

(c)  Additional  laboratory 
requirements,  hi  addition  to  '^-o'^r-  given 
in  S  627.45,  if  water  fount.iir«i  are 
provided,  they  will  be  Nwx  operated  and 
located  in  the  farilitv  i  nr^idor^  rii:*«;ir5e 
the  labor.i'.orv 

(d)  AdditlP'Ti    a-'-ia'  '  r:        v 
requirements.  In  additiiir.  to  rho^f 
requirements  given  m  }  627  45  b!1 
animdfecility  external  doors  w '!  he 
seWodcing 

S  627.47     Larg»-»caM  taclMtM.. 

The  following  requirements  npx^y  to 
facilities  in  which  nn  indn'Kki**!  rult'irp 
of  viai  le  etioloptc  *»i?ents  exceed  10 
liters: 
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(a)  BL-1  LS.  In  addition  to  the 
laboratory  requirements  stated 

5  627.43(a),  the  exhaust  gases  removed 
from  a  closed  system  or  other  primary 
containment  equipment  shall  be  treated 
by  filters  which  have  efficiencies 
equivalent  to  HEPA  filters  or  by  other 
equivalent  procedures  (for  example, 
incineration)  to  minimize  the  release  of 
viable  organisms. 

(b)  BL-2  LS.  In  addition  to  the 
requirements  stated  in  §§  627.44(a)  and 
627.47(a).  these  facilities  will  have — 

(1)  Rotating  seals  and  other 
mechanical  devices  directly  associated 
with  a  closed  system  used  to  contain 
viable  organisms  shall  be  designed  to 
prevent  leakage  or  shall  be  fully 
enclosed  in  ventilated  housings  that  are 
exhausted  through  filters  which  have 
efficiencies  equivalent  to  HEPA  filters 
or  through  equivalent  treatment  devices. 

(2)  A  closed  system  used  to  propagate 
and  grow  viable  organisms  shall  include 
monitoring  or  sensing  devices  that 
monitor  the  integrity  of  containment 
during  operations. 

(3)  Closed  systems  used  for  the 
propagation  and  growth  of  viable 
organisms  shall  be  tested  operationally 
for  integrity  of  the  containment  features. 
The  containment  will  be  rechecked 
following  modification  or  replacement  of 
essential  containment  features. 
Procedures  and  methods  used  in  the 
testing  shall  be  appropriate  for  the 
equipment  design  and  for  recovery  and 
demonstration  of  the  test  organism. 
Records  of  tests  and  results  shall  be 
maintained  on  file. 

(c)  BL-3  LS.  The  requirements  stated 
in  §§  627.45.  and  627.57(b)  apply,  and  all 
closed  systems  and  other  primary 
containment  equipment  used  in  handling 
cultures  of  viable  organisms  shall  be 
located  within  a  controlled  area  which 
meets  the  requirements  of  a  BL-3  facility 
plus  the  following  requirements: 

(1)  All  utilities  and  service  or  process 
piping  or  wiring  entering  the  controlled 
area  shall  be  protected  against 
contamination. 

(2)  A  shower  facility  shall  be 
provided.  This  facility  shall  be  located 
near  the  controlled  area. 

(3)  The  controlled  area  shall  be 
designed  to  preclude  release  of  culture 
fluids  outside  in  the  event  of  an 
accidental  spill  or  release  from  the 
closed  systems  or  other  primary 
containment  equipment. 

(4)  The  controlled  area  shall  have  a 
ventilation  system  capable  of  controlling 
air  movement.  The  movement  of  air 
shall  be  from  areas  of  lower 
contamination  potential  to  areas  of 
higher  contamination  potential.  If  the 
ventilation  system  provides  positive 
pressure  supply  air.  the  system  shall 


operate  so  as  to  prevent  the  reversal  of 
air  movement  or  shall  be  equipped  with 
an  alarm  that  would  be  actuated  if 
reversal  in  the  direction  of  air  movement 
were  to  occur.  The  exhaust  air  from  the 
controlled  area  shall  not  be  recirculated 
to  other  areas  of  the  facility.  The 
exhaust  air  from  the  controlled  area 
may  be  discharged  to  the  outdoors  after 
filtration  or  other  means  of  effectively 
reducing  an  accidental  aerosol  burden, 
and  dispersed  clear  of  occupied 
buildings  and  air  intakes. 

§627.48    Toxins. 

General  requirements  for  all  facilities 
in  which  toxins  are  used  are  as  follows. 
Such  facilities  will — 

(a)  Have  a  ventilation  system  that 
provides  three  to  six  air  changes  per 
hour,  and  that  provides  a  directional 
airflow  inward  relative  to  the  access 
halls. 

(b)  Have  a  sink  for  handwashing. 

(c)  Have  an  eyewash  available. 

(d)  Have  bench  tops  that  are 
impervious  to  water  and  resistant  to 
acids,  alkalis,  organic  solvents,  and 
moderate  heat. 

(e)  Have  furniture,  furnishings,  and 
surfaces  that  are  sturdy  and  designed  to 
be  easily  cleaned. 

(f)  Be  arranged  so  that  items  are 
accessible  for  cleaning. 

(g)  Have  a  quick-drench  shower 
available  within  the  facility. 

(h)  A  fume  hood,  biological  safety 
cabinet,  glove  box,  or  equivalent 
engineering  control  equipped  with  HEPA 
filters  and  with  charcoal  filters  if 
volatile  materials  are  being  used. 

Subpart  H— Engineering  Contrcis 

§627.49    Introduction. 

As  required  by  the  OSHA  and 
recommended  by  the  American 
Industrial  Hygiene  Association  (AIHA) 
and  the  CDC,  engineering  controls  and 
proper  microbiological  techniques  are 
the  primary  means  of  protecting 
personnel  who  work  with  potentially 
hazardous  biological  materials.  In 
situations  of  potentially  higher  hazard, 
these  engineering  controls  are 
supplemented  by  personal  protective 
clothing  and  equipment.  Thus,  the 
engineering  controls  discussed  in  this 
chapter  will  be  the  primary  means  of 
personnel  and  environmental  protection 
when  working  with  etiologic  agents. 
Because  of  the  importance  of  these 
engineering  controls,  this  chapter 
contains  not  only  requirements  for  the 
engineering  and  construction  of  these 
controls,  but  also  requirements  for  their 
certification  and  continuous  satisfactory 
performance.  These  will  be  described 
for  each  en^neering  control. 


§  627.50    Claw  I  btolofllcal  safety  cabinet. 

(a)  Description.  The  Class  1  b:o!oS'Cal 
safety  cabinet  {figure  H-1  in  appendix  F 
to  this  part)  is  a  ventilated  cabinet  for 
personnel  protection  only.  The  cabinet 
provides  an  uncirculated  inward  flow  of 
air  away  from  the  operator.  The  exhaust 
is  passed  through  a  HEPA  filter.  !t  may 
be  discharged  into  the  laboratory  or 
vented  out  of  the  laboratory'  and 
dispersed  away  from  occupied  spaces  or 
air  intakes.  When  the  exhaust  Is 
recirculated  in  a  BL-2  or  BL-3  facility, 
the  cabinet  must  be  tested  and  certified 
annually.  In  a  BL-^  facility,  if  the 
exhaust  is  recirculated,  the  cabinet  must 
be  tested  and  certified  semiannually. 

(b)  Uses.  These  cabinets  are  used  if 
personnel  protection  against  the 
microorganisms  is  required;  for  modest 
quantities  of  volatile,  toxic,  or 
radioactive  chemicals  (in  concentrations 
and  quantities  associated  with 
biological  systems)  if  vented  to  the 
outside;  and  when  sterility  is  not 
required.  They  are  commonly  used  for 
housing  tabletop  centrifuges,  in  the 
necropsy  of  small  animals,  and  for 
changing  animal  bedding. 

(c)  Prohibitions.  This  class  of  cabinet 
is  not  to  be  used  when  sterility  must  be 
maintained.  In  addition,  volatile,  toxic. 
or  radioactive  materials  can  not  be  used 
in  this  class  of  cabinet  when  the  exhaust 
air  is  not  exhausted  to  the  exterior. 

(d)  Certifications  and  requirements. 
(1)  The  inward  air  velocity  on  these 
cabinets  will  be  an  average  of  100  plus 
or  minus  20  linear  feet  per  minute  (Ifpm). 
Each  cabinet  must  be  certified  before 
use  and  semiannually  thereafter  by  a 
face  velocity  test.  Additionally,  smoke 
tests  will  be  performed  annually  to 
verify  containment. 

(2)  The  exhaust  system  will  have  a 
HEPA  filter,  which  will  be  tested 
initially  upon  installation,  after  repair  or 
replacement,  and  every  2  years 
thereafter  (except  when  required  more 
often).  Filters  will  be  certified  to  be  99.97 
percent  effective  in  capturing  particulate 
matter  by  a  leakage  test  using  mineral 
oil  or  other  appropriate  aerosol 
dispersed  as  0.3  micron  droplets. 

5  627  51    Class  II  biological  safety  cabinet. 

All  Class  II  biological  safety  cabinets 
(figure  H-II  in  appendix  F  to  this  part) 
are  ventilated  cabinets  for  personnel 
and  product  protection,  having  an  open 
front  with  inward  air  flow  for  persormel 
protection. 

(a)  Operating  sta.ndards.  (l)  All  of 
these  cabinets  must  conform  and  be 
certified  to  meet  National  Sanitation 
Foundation  (.\SF)  Standard  .No.  49 
revised,  June  1987,  for  the  applicable 
tj'pe  of  cabinet. 
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(2)  After  installation  and  before  use, 
and  annually  thereafter,  the  cabinets 
will  be  tested  in  accordance  with  \SF 
Standard  No,  49  (latest  re\;sion  June 
1987)  as  follows: 

(i)  Primary  (required)  tests — 

(A)  Velocity  profile  test. 

'B!  Work  access  opening  airflow  (face 
velocity)  test. 

(C)HEPA  filter  leak  test 

(D)  Cabinet  integrity  test  (soap  bubble 
test)  for  cabinets  with  positive  pressure 
internal  plenums. 

(ii)  Secondary  (optional)  tests — 
.  [A]  Vibration  test. 

(B)  Electrical  leakage  and  ground 
circuit  resistance  tests. 

(C)  Noise  level  test. 

(D)  Lighting  intensity  test. 

(E)  UV  light  intensity  test 

(3)  After  repairs  or  alterations  to  the 
cabinetry  or  ventilation  system  that 
affect  the  cabinet,  the  tests  listed  in 

§  627.51(a)(2)  will  be  performed  for  the 
relevant  parameters. 

(4)  The  work  access  opening  airfiovv 
(face  velocity)  test,  as  specified  in  .NSF 
Standard  No.  49  (latest  revision,  June 
1987),  will  be  performed  to  check  that 
the  cabinet  is  within  specifications  on 
an  annual  basis  for  BL-1  and  BL-2  and 
toxin  use.  This  test  will  be  performed 
semiannually  on  cabinets  used  for  BL-3 
and  BL-4  as  well  as  for  work  with  dry 
fonr.s  of  toxins, 

(5)  When  the  exhaust  is  recirculated 
in  a  BL-4  facility,  the  cabinet  must  be 
tested  and  certified  semiannually. 

(b)  Class  f!A  biological  safety 
cabinets— (I)  Description.  A  Class  UA 
biological  safety  cabinet  is  one  in  which 
typically  70  percent  of  the  air  is 
recirculated  within  the  cabinet  and  the 
e.xhaust  passes  through  a  HEPA  filter 
before  discharge.  The  exhaust  may  be 
exhausted  into  the  room  and  positive- 
pressure  contaminated  ducts  and 
plenums  within  the  cabinet  are  allowed. 
Type  A  cabinets  shall  have  a  minimum 
calculated  face  velocity  of  75  feet  per 
minute  (fmp). 

(2)  Uses.  These  cabinets  are  for 
working  with  low-to-moderate  risk 
biological  samples  and  for  protecting 
personnel  against  biological  material 
while  providing  a  sterile  atmosphere  in 
which  to  handle  the  material. 

(3)  Prohibitions.  Materials  that  are 
toxic  or  volatile  must  not  be  used  in 
these  cabinets 

(c)  Class  lIBx  biological  safety 
cabinets. — (1)  Description.  A  Class  IIB; 
biological  safety  cabinet  is  one  that 
maintains  a  minimum  average  inflow  of 
air  of  100  plus  cr  minus  20  ifpm  and  in 
which  typically  30  percent  of  the  air  is 
recirculated.  All  recirculated  and 
exhausted  air  passes  through  two  KEPA 
filters  in  series.  All  contaminated 


internal  ducts  and  plenums  are  under 
negative  pressure  Type  B  cabinets  shall 
have  a  m.inimum  calculated  face 
velocity  of  100  fpm 

(2)  Uses.  When  ultra-sterility  is 
needed,  these  are  the  cabinets  of  choice. 
The  double  filtration  achieves  a  cleaner 
atmosphere.  Minute  quantities  of 
volatile,  toxic,  or  volatile  radioactive 
fTidterials  coincidental  to  use  in 
biological  system.s  may  also  be  used  in 
these  cabinets. 

(3)  Prohibitions.  More  than  minute 
quantities  of  toxic,  volatile,  or 
radioactive  materials  must  not  be  used 
in  these  cabinets. 

(4)  Additional  certifications  or 
requirements.  None. 

(d)  Class  lIB-i  biological  safety 
cabinets. — (1)  Description.  A  Class  IIB2 
biological  safety  cabinet  is  one  that 
maintains  a  minimum  average  of  100 
plus  or  minus  20  Ifpm  inward  flow  and 
in  which  all  air  is  exhausted  directly 
from  the  cabinet  through  a  HEPA  filter 
without  recirculation  withm  the  cabinet. 
All  contaminated  ducts  and  plenums  are 
under  negative  pressure.  Type  B 
cabinets  shall  have  a  minimum 
calculated  face  velocity  of  100  fpm. 

(2)  Uses.  These  cabinets  are 
recom^mended  w^htn  small  quantities  of 
volatile,  flammable,  or  toxic  chemicals 
must  be  used  coincidentally  with  items 
requiring  sterility. 

(3)  Prohibitions.  While  these  cabinets 
do  offer  the  greatest  degree  of  safety  for 
volatile,  toxic,  and  flammable  chemical 
handling  in  a  sterile  environment,  they 
are  not  to  be  used  in  place  of  a  fume 
hood  to  prepare  stock  solutions  of 
hazardous  chemicals. 

(e)  Class  IIB3  biological  safety 
cabinets. — (1)  Description,  fii.  Class  IIB3 
biological  safety  cabinet  is  one  that 
meets  all  of  the  requirements  of  a  Class 
UBi  biological  safety  cabinet  except  that 
it  recirculates  most  (typically  70  percent) 
of  the  air  mside  the  cabinet.  Type  B 
cabinets  shall  have  a  minimum 
calculated  face  velocity  of  100  fpm. 

(2)  Uses.  Minute  amounts  of 
nonflammable  chemicals  can  be  used 
coincidentally  with  low-to-moderate  risk 
biological  agents. 

(3)  Prohibitions.  Flammable  materials 
and  more  than  minute  amounts  of  toxic, 
radioactive,  or  volatile  chemicals  must 
not  be  used  in  these  cabinets. 

(4)  Additional  certifications  or 
requirements.  None. 

§  627  52    ClaH  III  biological  safety  cat>ln«t 

i<i)  Deficriptior,  These  cabinets  (figure 
H-III  in  appendix  F  to  this  part)  are 
totally  enclosed,  ventilated  cabinets  of 
gas^tight  constmction.  Operations  are 
conducted  through  attached  rubber 
gloves.  The  supply  of  air  is  drawn  into 


the  cabinet  through  HEPA  filters.  The 
exhaust  air  is  treated  by  double  HEPA 
filtration,  or  by  HEPA  filtration  followed 
by  incineration,  and  is  not  allowed  to 
recirculate  within  the  room. 

(b)  Uses.  These  cabinets  provide  the 
ultimate  protection  for  personnel.  They 
are  suitable  for  low.  moderate,  and  high- 
risk  etiologic  agents. 

(c)  Prohibitions.  More  than  minute 
amounts  of  flammables  must  not  be 
used  in  these  cabinets. 

(d)  Certifications  and  requirements. 
(1)  These  cabinets  will  have  a 
manometer  or  magnehelic  gauge  that 
indicates  the  negative  pressure  that  is 
maintained  inside  the  cabinet.  The 
pressure  inside  the  cabinet  should  be  a 
minimum  of  0.5  inches  water  gauge 
negative  to  the  surrounding  room. 

(2)  These  cabinets  will  be  pressure 
tested  by  the  soap  bubble  or  halogen 
leak  test  as  prescribed  in  NSF  Standard 
No.  49,  Appendix  Bl  (latest  revision, 
June  1987),  and  certified,  when  the 
HEPA  filter  units  are  serviced. 

'.  627  53     Fume  hood. 

Fume  hooas  m  which  etiologic  agents 
are  handled  must  use  proven 
technologies  to  provide  optimal 
containment.  Fume  hood  placement, 
design,  and  capture  testing  requirements 
for  use  in  designing  new  laboratories 
can  be  found  in  the  latest  edition  of 
Industrial  Ventilation,  A  Manual  of 
Recommended  Practices,  published  by 
the  American  Conference  of 
Governmental  Industrial  Hygienists. 

(a)  Description.  Fume  hoods  are 
common  chemical  laboratory  furnishings 
designed  to  capture  fumes  from 
chemicals  that  are  used  within  them.  Air 
is  drawn  through  the  opening  and 
vented  to  the  exterior  without 
recirculation. 

(b)  Uses.  Fume  hoods  provide 
excellent  containment  for  handling 
hazardous  chemicals. 

(c)  Prohibitions.  Moderate  risk 
biologicals  and  open  containers  of  dry 
forms  of  toxins  must  not  be  used  in  a 
fume  hood  without  HEIPA  filtration. 
Fume  hoods  should  never  be  used  when 
sterility  is  required. 

(d)  Certification  and  requirements.  (1) 
Inward  air  flow  will  be  an  average  of 
100  plus  or  minus  20  Ifpm  as  measured 
at  the  face  of  the  fume  hood.  Proper 
function  of  laboratory  hoods  is  not  only 
a  function  of  face  velocity.  An 
evaluation  of  the  total  operating 
environment  is  necessary. 

(2)  When  filters  are  required,  they  will 
be  certified  by  the  mineral  oil  droplet 
(HEPA)  or  Freon  (Charcoal)  leak  test  as 
appropriate.  Leakage  through  the  filters 
will  be  less  than  0.05  percent  for  Freon 
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and  0.03  percent  for  oil  droplets  when 
initially  installed. 

(3|  Fume  hoods  will  be  provided  with 
indicator  devices  to  give  a  wa-TLinc 
should  the  ventilation  system  fau  cr  if 
the  hood  face  velocity  falls  below  an 
average  of  80  Ifpm 

(4)  Hood  air  flow  will  be  certified 
when  installed,  when  maintenance  is 
pei^ormed  on  the  ventilation  system, 
and  semiannually  thereafter. 

§  627.54    Glove  box. 

<d'''  Desr-:p:..:::.  A  glove  box  is  an 
enclosure  that  provides  a  positive 
barrier  from  liquids,  solids,  and 
chemical  vapors.  A  glove  box  has 
viewing  ports  and  glove  ports  for  access. 
The  box  maintains  personnel  protection 
through  solid  barriers  and  maintenance 
of  a  negative  pressure  relative  to  its 
surroundings. 

(b)  Uses.  Glove  boxes  are  used  when 
extreme  containment  is  needed  for 
highly  toxic  chemicals,  especially  for 
dry  chemicals  that  can  be  swept  out  of 
containers  by  the  airflow  in  hoods. 

(c)  Prohibitions.  Unventilated  boxes 
must  not  be  used  with  volatile 
Hammable  materials  and  should  be  used 
with  volatile  toxic  materials  unless 
dilution  ventilation  is  provided. 

(d)  Additional  certifications  and 
requirements.  (1)  The  glove  box  will  be 
maintained  at  a  pressure  of  at  least  0.25 
inches  water  guage  less  than  its 
surroundings. 

(2)  The  pressure  differential  will  be 
indicated  by  a  manometer  or  magnehehc 
guage.  Indicator  devices  will  display  a 
loss  of  pressure  below  0.25  inches  water 
guage. 

(3)  Gloves  will  be  changed  at 
appropriate  intervals  (dependent  on  the 
box  contents)  to  ensure  they  provide  the 
protection  needed. 

(4]  Inlets  that  provide  dilution  air  will 
be  protected  by  HEPA  filters. 

§  627.55    Ventilated  balance  cnciosuret. 

(a)  Description.  A  ventilated  balance 
enclosure  is  a  box  that  surrounds  a 
balance  and  has  a  small  open  area  for 

access  and  handling  material  in  the 
front.  Air  is  exhausted  out  the  rear  of 

the  enclosure. 

(b)  Uses  A  ventilated  balance 
enclosure  is  used  wnen  containment  of  a 
balance  is  required  to  weigh  hazardous 
rriatenais  that  have  a  low  vapor 
pressure  (such  as  toxms).  These 
enclosures  are  also  used  when  it  is  best 
'c  ^se  the  balance  \n  other  than  a  fume 
ho'.id  (due  to  the  turbulence  and 
vibration)  and  when  biolofiicai  safety 
cabinets  or  glove  boxes  are 
mappropnate  or  unavailable.  Dry  forms 
cf  toxins  may  be  weighed  in  these 
enclosures. 


(c)  Prohibitions.  Very  volatile  or 
highly  toxic  volatile  materials  must  not 
be  handled  in  ventilated  balance 
enclosures  unless  they  are  placed  in 
closed  containers  in  a  properly 
functioning  fume  hood  before  being 
transferred  to  the  balance  enclosure. 

(d)  Additionoi  certifications  or 
requirements.  (1)  The  flow  through  the 
openings  in  the  enclosure  will  be  at  least 
60  Ifpm  and  must  average  between  6<J 
and  80  Ifpm. 

(2)  Containment  will  be  certified  prior 
to  first  use  and  annually  thereafter  by 
smoke  tubes. 

(3)  The  air  flow  will  be  certified 
initially  and  semiannually  by  averaging 
readings  taken  from  the  face  of  the 
opening. 

§  627.56    Vefi*ilated  cage  enclosure*. 

There  are  a  nLi:nL>tr  jl  cage  ventilated 
enclosures  in  which  infected  animals 
may  be  housed  at  levels  corresponding 
to  the  various  classes  of  biological 
safety  cabinets.  A  brief  description  of 
four  different  types  of  animal  ventilated 
cages  is  given  below.  This  is  not  a 
complete  description  of  all  the  different 
animal  ventilated  cages  available.  The 
proper  functioning  of  these  will  be 
tested  initially,  upon  each  connection  to 
exhaust  sources,  and  at  least  annually. 
The  inward  flow  rates  on  the  partial 
containment  systems  and  pressure 
checks  on  the  total  containment  cages 
will  be  performed.  Prior  to  selecting 
such  equipment,  an  evaluation  of  the 
function  and  the  equipment  should  be 
made,  and  the  methods  for  testing  and 
decontamination  should  be  analyzed 
and  documented. 

(a)  Filter-top  cages.  Small  laboratory 
animal  polystyrene  or  polycarbonate 
cage  bottoms  are  fitted  with  a  dome 
shaped  glass  fiber  or  polyester  filter 
cage  cover.  The  dome  shaped  filters  help 
reduce  the  dissemination  of  aerosols, 
and  the  spread  of  infectious  agents. 
Adequate  ventilation  around  cages 
fitted  with  a  dome  shaped  filter  is 
essential  since  they  may  contain 
elevated  ammonia  and  carbon  dioxide 
levels,  and  high  temperature  and 
humidity.  Ventilation  recommendations 
in  the  NIH  publication  86-23, 1985 
"Guide  for  the  Care  and  Use  of 
Laboratory  Animals"  will  be  followed 

(b)  Forced  ventilation  cast's  This  is  a 
small  HEPA-filtered  cage  connected  to  a 
centralized  exhaust  system.  A  minimum 
airflow  of  0.03  m'  /min  per  cage  is 
required.  Ventilation  rates  may  vary 
with  the  size  of  the  cage,  and  the 
number  and  type  of  animals  bemg 
housed. 

(c)  Cubicle-type  isolation  cage  This  is 
a  partial  containment  unit  which  holds 
several  animal  cages  This  unit  is  a 


negative  pressure  HEPA-filtered 
stainless  steel  cage.  A  minimum  airflow 
of  0.3  m'  /min  per  cage  is  required  for  a 

0  24  m'  unit.  Ventilation  rates  may  vary 
w  ith  the  size  of  the  cage  and  the  number 
and  type  of  animals  being  housed. 

(d)  Total  containment  cage.  This  unit 
is  a  negative  pressure  or  positive 
pressure  HEPA-filtered  stainless  steel 
Mge  which  has  the  filters  incorporated 
into  the  design.  It  is  halogen  gas-leak 
tight  and  can  be  considered  a  Class  III 
biological  safety  cabinet.  A  minimum 
airf.ow  of  0.3  m'  /min  per  cage  is 
required  for  a  0.24  m'  unit.  Ventilation 
rates  may  vary  with  the  size  of  the  cage, 
and  the  number  and  type  of  animals 
being  housed. 

§  627.57    Ventilated  cage  areas. 

Ventilated  cage  areas  within  a  room 
that  are  solid-walled  and  bottomed 
areas  for  containing  multiple  cages 
housing  infected  animals.  The 
containment  for  these  areas  is 
equivalent  to  the  Class  I  biological 
safety  cabinet.  For  testing  purposes, 
they  will  be  treated  the  same  as  a  Class 

1  biological  safety  cabinet. 

Appendix  A  to  Part  627— Reference* 

Publications  referenced  in  this  part  can  be 
obtained  from  the  National  Technical 
Information  Services,  U.S.  Department  of 
Commerce.  5285  Port  Royal  Road,  Springfield. 

V.-\  22161 

Required  Publications 

AR  11-34 

Army  Respiratory  Protection  Program. 
[Cited  in  5  627.31(h)(2)  and  627  31(h)(4).) 

AR40~5 

Preventive  Medicine.  (Cited  in  \  627.8.) 

.\R  40-10 

Health  Hazard  Assessment  Program  in 
Support  of  the  Army  Materiel  Acquisition 
Decision  Process.  (Cited  in  §  627.7(a)(8).) 

AR40-12 

Medical  and  Agricultural  Foreign  and 
Domestic  Quarantine  Regulations  for  Vessels. 
.Aircraft,  and  Other  Transports  of  the  Armed 
Forces.  (Cited  in  i  627.40(3). ) 

AR  40-66 

Medical  Records  and  Quality  Assurance 
Administration.  (Cited  in  {  627.9.) 

,4/?  40-^00 

Patient  Administration.  (Cited  in 
§  627.8(e).) 

AR  70-65 

Management  of  Controlled  Substances, 
Ethyl  Alcohol,  and  Hazardous  Biological 
Substances  in  Army  Research,  Development, 
Test,  and  Evaluation  FaciliUes.  (Cited  in 
55  627.36(a)(6)  and  627  40(b).) 
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AR  385-10 

Army  Safety  Program.  (Cited  in  §|  627.6 
and627.31fhH4).) 

AR  385-69 

Biological  Defense  Safety  Program.  (Cited 
in  §S  627.6.  627.7(a).  627.7(a)(8).  627.7(d). 
627.11(c),  627.18(a)  and  627.18(f)(1).) 

AR  740-32 

Responsibilities  for  Technical  Escort  of 
Dangerous  Materials.  (Cited  in  §  627.39.) 

Related  Publications 

\  reldtpd  publication  is  mereiv  a  source  of 
ndditional  information.  The  user  does  not 
hd\e  to  read  it  to  understand  this  pamphlet 

AR  40-14 

Control  and  Recording  Procedures  for 
Exposure  to  Ionizing  Radiation  and 
Radioactive  Materials. 

ANSI  Z86.1-19~3 

Breathing  Air 

ASHR^AE  Standard  62 

Bacterial  Toxins,  A  Table  of  Lethal 
Amounts.  Gill.  DM..  Microbiological 
Reviews,  Volume  46,  Number  1;  March  1982, 
pages  86-94. 

Biohazards  Reference  Manual 

.American  Industrial  Hygiene  Association. 
1985.  Clinical  Medicine  Branch,  Division  of 
Host  Factors.  Center  for  Infectious  Disease. 
Centers  for  Disease  Control.  Atlanta,  GA 
30333.  telephone  (404)  639-3356,  Compressed 
Ghs  .A.ssoc;ation  Pamphlet  G-7.1 

Grade  D  Breathing  Air 

Dangerous  Goods  Regulations, 
International  Air  Transport  Association 
(LATA),  Publications  Section,  2000  Peel 
Street.  Montreal.  Quebec.  Canada  H3A  2R4. 
Tel  (514)  844-6311.  CHEW  Pub.  No.  (NIH)  76- 
1165 

Biological  Safety  Manual  for  Research 
Involving  Oncogenic  Viruses.  Executive 
Order  12196 


Sdfe!y  a.nd  Health  Programs  for  Federal 
Lr.pioyees,  26  February  1980 

Guide  for  Adult  Immunizations.  Published 
by  the  American  College  of  Physicians.  Guide 
for  Transportation  of  Hazardous  Materials. 
Vol.  4(1)  February  10. 1975.  (Copies  may  be 
obtained  from  the  Office  of  Research  Grants 
Inquiries.  NIH,  Department  of  Health  and 
Human  Services,  5333  Westbard  Avenue. 
Bethesda,  MD  20205.) 

Guidelines  for  Laboratory  Design.  Health 
and  Safety  Considerations  L  DiBerardinis.  et 
al.,  John  Wiley  and  Sons.  1987 

Guidelines  for  Prevention  of  Herpesvirus 
Simiae  (B  Virus]  Infection  in  Monkey 
Handlers.  Kaplan.  |  E  ,  et  al..  Mortality  and 
Morbidity  Weekly  Report.  Volume  36, 
Number  41;  October  23,  1967.  pages  680-689. 

HHS  Publication  No.  (NIH)  68-6395. 
Biosafety  m  Microbiological  and  Biomedical 
Laboratones 

Industrial  Ventilation,  A  Manual  of 
Rt!i!!T  mended  Practice  Published  by  the 
.'Xr-cr  {  Hn  Conference  of  Governmental 
l!-dus!-:ai  Hygien'sts 

i-dbo'citory  Safety  for  Arboviruses  and 
Certain  Other  Viruses  of  Vertebrates.  The 
Amencan  journal  of  Tropical  Medicine  and 
Hygiene.  29:1359-1381. 1980. 

NIH  Guidelines  for  Research  involving 
Recombinant  DNA  Molecules  (51  FR  16958, 
May  7. 1986). 

NIH  publication  86-23.  Guide  for  the  Care 
and  Use  of  Laboratory  Animals 

NSF  Standard  «49,  National  Sanitation 
Foundation  Standard  Number  49.  Class  II 
(Laminar  Flow)  Biohazard  Cabinetry 

Packaging  and  Shipping  of  Biological 
Materials  at  ATCC,  The  American  Type 
Culture  Collection  (ATCC).  (Copies  may  be 
obtained  from  the  ATCC,  12301  Parklawn 
Drive.  Rockville.  MD  20852.  Telephone  (301) 
881-2600.) 

Postal  Bulletin  No.  21246,  International 
Mail-Hazardous  Materials 

Procedures  for  the  Domestic  Handling  and 
Transport  of  Diagnostic  Specimens  and 
Etiologic  Agents.  National  Committee  for 


Clinical  Laboratory  Standards  (NCCLS),  (H5- 
A2).  Second  edition.  Vol.  5,  No.  1.  (Copies 
may  be  obtained  from  the  NCCLS.  771  East 
Lancaster  Avenue.  Villanova.  PA  19085.) 

Restricted  Articles  Tariff  6-D.  Air 
Transport  Association 

Technical  Instructions  for  the  Safe 
Transport  of  Dangerous  Goods  by  Air. 
International  Civil  Aviation  Organization 
(ICAO)  Intereg  Group.  5724  Pulaski  Road. 
Chicago.  IL  e064a  Tel.  (312)  476-0900. 

The  Centers  for  Disease  Control,  Office  of 
Biosafety,  IGOO  Clifton  Road  NE.,  Atlanta. 
Georgia  30333.  Telephone  (404)  639-3883,  or 
FTS:  236-3883. 

9  CFR  Parts  102  Through  104. 122 
Animals  and  Animal  products. 

10  CFR  Chapter  1 

Nuclear  Regulatory  Commission. 
21  CFR  Parts  312.  600  Through  680 

Food  and  drugs. 
29  CFR  Part  1910 

Occupational  Health  and  Safety 
Administration  Safety  and  Health  Standards. 

39  CFR  Part  111 
Postal  Service. 

40  CFR  Parts  1500  Through  1508 
Protection  of  environment. 

42  CFR  Parts  71  and  72 

Public  Health  Service  Foreign  Quarantine 
Regulations. 

49  CFR  Parts  172  and  173 
The  Department  of  Transportation. 


,Appe''idii  B  to  Par'  f,2?'- Re&0v;'cp  l, 

at  Risk 


si 


B-1 .  Recommendations  for  imm  jnoprophylaxis  of  Personnel  at  Risk 


Description  of  disease 


Product 


Recommended  for  use  m 


Source  of  product 


Antflrax 

Botulism ^ 

Cholera 

D'DhtfTena  Tetanus  (Adult) 

Eastern      eauine      encephalitis 

(EEE). 
Hepatitis  A 


Hepatitis  B.. 
Influenza 


Japanese  Encephalitis 

Measles „. 

Meningococcal  Meningitis. 


Inactivated  vaccine . 


Pentavalent    toxoid    (A.B.C.D.E) 

(IND)«. 
Inactivated  vaccine 


Combined  toxoid , 

Inactivated  vaccine  (IND) ' 


Immune    Serum    Globulin    [ISG 
(Human)] 

Serum-denved     or     recombinant 

vaccine 
Inactivated  vaccine 


Inactivated  vaccine  (IND)  « 

L  ve  8"e'-u3'ec!  virus  vaccine 

Purified  polysacchande  vaccine 


Personnel  working  regularly  nvrth  cultures,  diagnostic  ma- 
terials, or  infected  ammals 
Personnel  lOforVing  regularly  with  cultures  or  toxin 


Personnel  worKir^g  regularfy  with  large  volurnes  or  htgh 

concentrations  of  infectious  materials 
All  latxxatory  arxl  animal  care  personnel  irrespective  of 

agents  ttandled 
Persorviel  wtw  work  directly  and  regularly  with  EEE  in 

ttie  laboratory 
Artimal  care  personnel  working  directly  with  chimpanzees 

naturally  or  expenmentalty  infected  with  Hepatitis  A 

virus. 
Personnel  working  regularly  with  human  blood  and  t>lood 

components 
(Vaccines  prepared  from  earlier  isolated  strains  may  be 

Of  little  value  in  personnel  working  with  recent  isolates 

from  humans  or  airmals) 
Pefs:>n-i9i  »r\Cj  M-:^  dt'ectty  arvj  regularly  with  JE  virus 

IP  1*-,^  labo.'attxv 
Veasies  sasceptibie  oe'so-  -e  w  -»ng  with  the  agent  or 

potentialtv  infectious  ciimcaJ  matenals. 
Pe'sonnei  wo'Viog  i-egdiany  with  large  votumes  or  high  , 

coixent-ations  o(  infectious  materials  (does  not  pro-  j 

tS'.:'  agans'  m'ectior  wt-  Qrouc  B  merwngococcus).        I 


USAMRIID.' 
ODC* 

Commercially  available 
Commeraally  available. 
USAMRIID.' 
Commercially  available 

CommerciaJiy  available. 
Commercially  available. 

coc.» 

Commercially  availat>ie 
Commercially  available 
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B-1.  Recommendations  for  Immunoprophylaxis  of  Personnel  at  R,s^— Continued 


Descnpaor  o*  dis«««a 


plague _, 

PoWmyelita ., 


C  •^e.ef  ^"  is*  ■!)  vacarm _, 


Rift  Valley  Fever.. 


p-De 


'jr^rculosis.. 
Tularemia 


TyplXNd  . 


Venezuelan    equine    0/EE)    en- 

ceptTalitM. 


Product 


fAEE 


encephalitis 


Inactivated  vacctne 

InactMSled  (IPV)  and  live  atlenu- 
•ted  (OPV)  vaccines. 


Uve  (lyopMlized)  vaccinia  virus . 
Inactivated  (INO) « 


Human  diptoid  Krw  cell  inactivat- 
ad  vaccine. 

Inactivated  virus  vacctne  (INO)  *.. 


Uve  attenuated  virus  vacane.. 


Uve.  anenuated  (BCG)  bactenal 

vaccine. 
Uve  atter^uated  bactenal  vacctne 

(INO).«. 


Inactivated  vaccirw . 


Uve  attenuated  (TC83)  viral  vac- 
cine (INO).'. 

Inactivated  vaccine  (IND) '  with 
WEE  virus. 

Uve  attenuated  (170)  virus  vac- 
cine. 


Recommended  for  use  In 


Source  ot  product 


Comrrteraallv  available 


CDC.' 


USAMRIID.' 


inaD>e 


Personnel  worlung  regularly  with  cultures  o<    Yerstna 

pesos  or  nlectad  rodents  or  fleas. 
Polw-susceptibJe  personnel  working  wttti  t^e  virus  or 

entenng  laboratories  or  animal  rooms  where  the  virus 

is  in  use. 
Personnel  vwrVmg  with  orttiopox  viruses  transmissit>le  to 

humans,  wrth  animals  infected  with  tfiese  agents,  arxl 

persons  entenng  areas  where  these  viruses  are  in  use. 
Personnel  who  have  no  demonstrable  sensitivity  to  O 

fever  antigen  and  who  are  at  high  risk  of  exposure  to 

infectious  materials  or  animals. 
Personnel  working  with  all  strains  of  rabies  virus,  wth  '  Co"-"e'Ciai'v  a 

mfected  antmals.  or  persorw  entenng  areas  w^ere 

these  activities  are  conducted. 
AH  laboratory  and  animal  care  personnel  working  *itn  ,  bSAWRilD.' 

ttie  agent  or  infected  animals  and  all  personnel  enter- 
ing laboratones  or  animal  rooms  when  the  agent  is  in 

use 
Rubella-susceptibte  personnel,  especially  women,  work- 
ing with  "wild"  strains  or  m  areas  where  these  viruses 

are  m  use. 
BCG  vaccine  ordinarily  is  not  .s»?<:  ■r  aboratory  person- 
nel in  the  U.S. 
Personnel   working  regularly  with  cultures  or  infected 

animals  or  parsons  entering  areas  wh^re  ttie  a^ent  of  I 

infected  animals  aiv  in  use. 
Personriel  who  have  no  demnnstratea  sensitivity  to  the  '  Commercially  avariabte 

vacctrte  and  »rtx)  work  reguiafW  wth  cu'lufes 
Personnel  working  with  VE£  arx3  tne  Equine  CaCoSSO..  ,  USAMRIIO.' 

Everglades.  Mucambo,  and  TonaJe  viruses    o-  wtTO 

enter  areas  wtiere  these  viruses  are  n  use 
Personnel  wtio  work  directly  a^rt    lOt.  arty  m  the  latwra- 

tory. 
Personnel  working  with  virulent  and  avirulent  strains  of 

Yellow  Fever  virus. 


Commercially  available. 

Commerctalty  available. 

USAMRIID  ' 


USAMRIID  ' 
CorrwTieraally  avaitab'e 


-Of  irtormation.  contact  United  States  Amy  Medical  Matenel  Development  Activity.  Fort  Detnck.  Fredenck.  MD  21701.  telephone;  (301)  663-7661. 

'  ir^v^^S'^G^tiiC^l    NflW  DniQ  (INOl 

•  CWn'ica)'  M»>:-^  Branch.  Division  of  Host  Factors,  Center  for  Infectious  Disease,  Centers  for  Disease  Control,  Atlanta,  GA  3C333,  tetepnone  i-ici,  639-3356 
>;t,r:e   i:ar«o  from  recommendations  of  the  PHS  Immunization  Practices  Advisory  Commme<>  ao.:)  3«?-.a*f-%   ri  Wicjc-oogical  and  BiomeOical  Laboratories 


.\ppendLx  C  to  Part  62"— -UDoratory  Safety 
Inspection  Checklist 

Ol.  The  checklist  that  follows  is  not  an 
exhaustive  list  of  the  items  to  consider  when 
inspecting  facilities  where  etiologic  agents 
are  used.  It  does  provide  some  basic 
guidelines  to  remind  safety  and  nonsafety 
professionals  of  the  things  that  need  to  be 
considered  in  the  laboratories  they  manage. 
The  checklist  should  be  used  as  follows:  All 
area  should  be  inspected  using  the  general 
list  in  02.  Certain  items  are  optional,  such  as 
radiation  safety.  If  no  radioactive  material  is 
present  in  the  room,  then  this  would  not  be 
applicable.  For  BI^l  facilities  the  list  in  C-2 
is  adequate,  while  BL-2.  BL-Z.  and  BL-4 
facihties  must  use  the  list  in  C-2  together 
V,  'Ji  the  appropriate  list  in  C-3  to  C-5. 

C-Z.  Basic  checklist 

(a)  Housekeeping 

(1 !  is  the  room  free  of  clutter? 

(2)  Are  all  aisles  from  the  work  areas  to  the 
available  exits  maintained  clear  of 
obstrjctions? 

13)  Are  all  safety  equipment  items 
unobstructed  and  ready  for  use? 

(4)  Is  the  room  clean? 

(b)  Fire  safety 

(1)  Is  the  fire  extinguisher  hung  in  its  proper 
place,  ready  for  use,  and  unobatructed? 

(2)  Are  there  exceM  fUmmable*  located 
O'jtside  National  Fire  Protection  .^R«oc!»^•lon 
t.NFPA)  approved  cabinetry? 


(3)  Are  ail  Class  LA  flammables  that  are  in 
breakable  containers  in  pint  or  smaller 
containers? 

(4)  Are  all  Class  IB  flammables  that  are  in 
breakable  containers  in  liter  or  smaller 
containers? 

(c)  Chemical  safety 

(1)  Are  the  chemicals  stored  with 
compatible  materials? 

(2)  Have  the  chemical  fume  hoods  been 
certified  in  the  last  6  months? 

(3]  Are  the  eyewash  and  deluge  shower 
unobstructed  and  ready  for  use? 

(4]  Is  the  eyewash  and  deluge  shower 
tested  regularly  to  docimient  proper 
operation? 

(5)  Is  the  organic  waste  container 
maintained  in  a  closed  position? 

(6)  Are  all  reagents  and  solutions  properly 
labeled? 

(7)  Is  a  spill  kit  within  a  reasonable 
distance  from  the  work  areas? 

(8)  Is  appropriate  protective  clothing 
available  for  the  chemical  hazards  present? 

(9)  Is  there  a  written  hazard 
communication  program? 

(10]  Have  the  personnel  in  the  laboratory 
been  trained  in  the  provisions  and  principles 
of  the  hazard  communication  program? 

(11)  Are  MSOSa  located  where  they  are 
available  to  the  laboratory  workers? 

(12)  Is  there  a  written  chemical  hygiene 
plan? 

(d)  Radiation  safety 


(1)  Are  the  radioactive  materials  stored 
double-contained? 

(2)  Is  the  ccntainmtn!  for  the  radiation 
waste  container  adequate  to  preclude  the 
spread  of  radiation? 

(3)  Are  all  containers  appropriately  labeled 
with  radiation  labeis? 

(4)  Are  all  entrances  to  the  room 
appropriately  labeled? 

(e)  Electrical  safety 

(1)  Are  excess  extension  cords  being 
utilized? 

(2)  Are  there  any  frayed  cords  in  the  room? 

(3)  Arc  there  any  cords  on  the  floor  across 
normal  traffic  patterns  in  the  room? 

(f)  General  laboratory  safety 

(1)  Are  sharps  discarded  and  destroyed  in 
a  safe  manner? 

(2)  Are  work  surfaces  decontaminated 
daily  and  after  a  spill? 

(3)  Is  the  appropriate  attire  worn  by 
everv'one  in  the  room? 

(4)  Is  there  evidence  that  personnel  eat. 
drink,  smoke,  or  store  food,  dnnks,  or 
tobacco  in  the  room' 

(5)  Was  mouth  pipetting  observed? 

(6)  Are  all  gag  cylinders  secured  and  dre  a!l 
cylinders  not  in  use  capped' 

(7)  Are  cylin<ier8  of  oxidizers  stored  at 
least  20  feet  from  cylinders  of  flammable 
gases  m  the  same  room' 

(8)  Are  the  contents  of  the  cylinders  clearly 
labeled? 


Federal  Register  /  Vol    57,  No.  70  /  Friday,  April  10,  199::  /   Ruieb  and  Rt.'gJalior.s 


12627 


!9;  Are  the  cylinders  transported  on 
appropriate  dollies  or  hand  trucks? 

(10)  Ib  there  a  written  respiratory 
protection  program  where  respirators  are 
used? 

(g)  Etiologic  agents 

(1)  Are  all  containers  of  etiologic  agents 
appropriately  labeled? 

(i)  Are  freezers,  refrigerators,  end  similar 
storage  units  labeled  with  the  biohazard 
warning  sign? 

(ii)  Are  the  storage  and  shipping  containers 
adequate  and  properly  labeled? 

(2)  Have  all  personnel  been  adequately 
trained  in  general  microbiological 
techniques? 

(3)  Are  laboratory  doors  kept  closed  when 
experiments  are  in  progress? 

(4)  Are  all  operations  conducted  over 
plastic-backed  absorbent  paper  or  spill  trays? 

C-3.  Biosafety  level  2  supplemental  checklist 

(a)  Are  all  floor  drains  filled  with  water  or 
suitable  disinfectant? 

(b)  Is  the  SOP  for  an  etiologic  agent  spill 
signed  by  all  personnel  who  work  with 
etiologic  agents  in  the  room? 

(c)  If  biological  safety  cabinets  are  used, 
have  they  been  certified  within  the  last  year? 

(d)  Are  the  appropriate  decontaminants 
available? 

(e)  Are  all  entrances  to  the  laboratory 
posted  with — 

(1)  The  appropriate  special  provisions  for 
entry? 

(2)  The  universal  biohazard  symbol? 

(3)  The  name  and  telephone  number  of  the 
laboratory  director  or  other  responsible 
person? 

(f)  Is  entry  limited  and  restricted? 

(g)  Are  gloves  being  worn  when  handling 
infected  arvimals  or  infectious  or  toxic 
materials? 

(h)  Is  eye  and  respiratory  protection  being 
worn  in  rooms  where  nonhuman  primates  are 
present? 

(i)  If  materials  are  being  transported  off- 
site  for  decontamination,  is  the  containment 
adequate? 

C-4.  Biosafety  level  3  supplemental  checklist 

(a)  Is  laboratory  clothing  decontaminated 
before  being  sent  to  the  laundry? 

(b)  Are  all  windows  and  penetrations 
through  the  walls  and  ceilings  sealed? 

(c)  If  biological  safety  cabinets  are  used. 
have  they  been  certified  within  the  last  year? 

(d)  Are  the  appropriate  decontaminants 
available? 

(e)  Are  all  entrances  to  the  facility  posted 
with— 

(1)  The  appropriate  special  provisions  for 
entry? 

(2)  The  universal  biohazard  symbol? 

(3)  The  name  and  telephone  number  of  the 
laboratory  director  or  other  responsible 
person? 

(f)  Is  entry  limited  and  restricted? 


(g)  Are  gloves  being  worn  when  handling 
infected  animals  or  infectious  or  toxic 
materials? 

(h)  Is  eye  and  respiratory  protection  being 
worn  in  rooms  where  nonhuman  primates  are 
present? 

(i)  Do  the  monitors  indicate  that  the  room  is 
under  negative  pressure  relative  to  all 
entrances? 

(j)  Are  all  vacuum  lines  protected  with 
HH'A  filters  and  liquid  disinfectant  traps? 

(k)  Is  the  autoclave  being  properly 
maintained  and  certified? 

(1)  Is  the  foot,  elbow,  or  automatic 
handwash  sink  operating  properly? 

(m)  Are  all  operations  with  etiologic  agents 
being  conducted  inside  biological  safety 
cabinets  or  other  approved  engineering 
controls? 

(n)  Are  all  infected  animals  housed  using 
appropriate  primary  contaiiunent  systems? 

(0)  Do  all  personnel  who  enter  rooms 
housing  infected  animals  wear  appropriate 
respiratory  protection? 

(p)  Do  personnel  who  exit  rooms  having 
infected  animals  leave  their  protective 
clothing  in  the  animal  and  laboratory  rooms? 

(q)  If  available,  has  the  UV  pass  box  ouput 
been  certified  within  the  last  3  months? 

C-5.  Biosafety  level  4  supplemental 
inspection  checkhst 

(a)  Precautions  for  all  areas. 

(1)  Are  all  penetrations  through  the  walls 
and  ceilings  sealed? 

(2)  Are  the  appropriate  decontaminants 
available  and  used  properly? 

(3)  Are  all  entrances  to  the  facility  posted 
with — 

(i)  The  appropriate  special  provisions  for 
entry? 

(ii)  The  universal  biohazard  symbol? 

(iii)  TTie  name  and  telephone  number  of  the 
laboratory  director  or  other  responsible 
person? 

(4)  Is  access  to  the  laboratory  controlled 
strictly  and  documented? 

(5)  Do  the  monitors  indicate  that  the  room 
is  under  negative  pressure  relative  to  all 
entrances? 

(6)  Are  all  vacuum  lines  protected  with 
HEPA  filters  and  liquid  disinfectant  traps? 

[7]  Is  the  autoclave  being  properly 
maintained  and  certified? 

(8)  Is  the  foot,  elbow,  or  automatic 
handwash  sink  operating  properly? 

(9)  Do  the  self-closing  doors  to  the  facility 
operate  properly? 

(10)  Do  personnel  completely  exchange 
street  clothing  for  laboratory  clothing  before 
entry  and  shower  upon  exiting? 

(11)  Is  the  dunk  tank  disinfectant  fi^sh  and 
appropriate  for  the  agents  in  use? 

(b)  Suit  areas. 

(1)  Are  all  operations  with  etiologic  agents 
conducted  in  Class  I  or  II  biological  safety 
cabinets? 


(2)  Do  the  procedures  in  place  ensure  that, 
as  much  as  possible,  the  contamination 
remains  inside  the  cabinets  (such  as  ensuring 
that  everything  removed  from  within  the 
cabinets,  such  as  gloves  being  worn, 
instnunents,  glassware,  or  similar  items,  are 
decontaminated  or  properly  packaged  first)? 

(3)  Are  the  Class  I  or  II  cabinets  in  the 
facility  certified  every  6  months? 

(4)  Does  the  suit  decontamination  shower 
have  adequate  appropriate  decontaminant 
available? 

(5)  Has  the  suit  decontamination  shower 
been  used  or  tested  in  the  last  month? 

(6)  to  the  ventilated  suit  air  supply  and 
emergency  air  supply  adequate  and  working 
properiy? 

(7)  to  the  emergency  alarm  system  working 
properly? 

(8)  Are  all  of  the  one-piece  positive 
pressure  suits  available  for  use  in  serviceable 
condition? 

(9)  Are  infected  animals  housed  in 
appropriate  primary  containment  systems? 

(10)  Is  the  static  pressure  in  the  suit  area 
negative  to  all  surrounding  areas? 

(c)  Nonsuit  areas. 

(1)  Are  all  operations  with  etiologic  agents 
conducted  inside  Class  III  biological  safety 
cabinets? 

(2)  Were  the  Class  ID  biological  safety 
cabinets  certified  before  initiating  the  current 
operation? 

(3)  Are  all  infected  animals  housed  in  Class 
III  cabinet  containment  caging  systems? 

Appendii  D  to  Fart  627 Packing  and 

Labeling  Rwjutrefnents  fo'  Shipment 
o*  Etiotogic  Agents 

D-l.  Packaging  and  Labeling  of  Etiologic 
AgenU,  from  HHS  publication  No.  (NIH) 
B8-8395. 

D-2.  Guidelines  for  the  Air  Shipment  of 
Diagnostic  Specimens,  from  the  Air 
Transport  Association  of  America.  Cargo 
Services  Division.  1709  New  York  Ave.. 
NW..  Washington.  DC  20006. 

Appendu  E  1c  Pan  62~  — Pe-nits  'a- 
importation  and  S^'-ipme'-'s  o' 
Etiologic  Agents 

E-l.  Permit  Application  to  Import  or 
Transport  Agents  or  Vectors  of  Human 
Disease.  Department  of  Health.  Education 
and  Welfare.  PHS.  CDC.  Office  of 
Biosafety.  Atlanta,  Georgia  30333. 

E-2.  Permit  Application  to  Import  Controlled 
Material:  Import  or  Transport  Organisms  or 
Vectors.  U.S.  Department  of  Agriculture. 
Animal  and  Plant  Health  Inspection 
Service,  Veterinary  Services.  Federal 
Building.  HyattsviUe.  Maryland  20782 
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Appendix  G  to  Part  627— Glossary 

Abbrev  lations 

AIHA 

American  Industrial  Hv^ienp  Association 

AMC 

United  States  Aimv  Materte!  Command 

ANSI 

Amp'-ican  National  Standards  Institute 

AR 

Armv  Regulation 

ATCC 

:\merican  T\pe  Culture  Collection 

ASHR-fliE 

Amencan  Society  of  Heating.  Refrigerating, 

and  A;r  Conditton 
Engineers,  Inc. 
BDP 

Bioiogical  Defense  Program 
Bl 

biosafety  level 
CDC 

Centers  for  Disease  Control 
CFR 

Code  of  Federal  Regula'ujns 
DA  PAM 

Department  of  A.^mj  Pamphlet 
DHEW 
Department  of  Health  Ed;jCdtion.  and 

Welfare 
DOD 

DepartTnent  of  Defense 
DOT 

Depattment  of  Transportation 
DNA 

deoxvribonucleic  acid 
EPA  ' 

Envtronm.enial  Protection  Agency 
EtO 

e'hvlene  oxide 
FDA 
Foi  d  and  Drug  Administration 

ft?Tt 

feet  per  minute 

HEPA 

high  efficiency  particulate  air 

HHS 

Health  and  Human  Services 

iATA 

Inte.Tiational  Air  Transport  Association 

IBC 

Institutional  Biosafety  Committee 

!CAO 

Internationa!  Civil  Aviation  Organization 

ifpm 

hnear  feel  per  minute 

LS 

large-scale 

m 

meter 

min 

minute 

MSDS 

Materia!  Safety  Data  Sheets 

MSHA 

Mine  Safety  and  Health  Administration 

NCCLS 

National  Committee  for  Clinical  Laboratory 

Standa.'ds 
NCI 

National  Cancer  Institute 
NEPA 

National  Environmental  Policy  Act 
NTPA 

National  Fire  Protection  Association 
NIH 


National  Institutes  of  Health 

MOSH 

National  Institute  for  Occupational  Safety 

and  Health 
NRC 

Nuclear  Regulatory  Commission 
NSF 

National  Sanitation  Foundation 
OSHA 
Occupational  Safety  and  Health 

Administra'ion 
pH 
the  negati\e  loganthm  of  hydrogen  ion 

concentration 
PHS 

Public  Health  Ser\ice 
PPE 

personal  protectiv  e  equipment 
ppm 

parts  per  million 
psi 

pounds  per  square  inch 
RCRA-ij.sted 
Resource  Conservation  Recovery  Act  of  1976 

Listed  Hazardous  Waste 
ROTE 

research  development,  test,  and  evaluation 
RPO 

Radiation  Protection  Officer 
SALS 
Subcommittee  on  Arbovirus  Laboratory 

Safety 
SAR 

8upplied-a:r  respirator 
SCBA 

self-contained  breathing  apparatus 
SOP 

Standing  Operating  Procedure 
TO 

to  deliver 
TLV 

threshold  hmit  value 
USDA 

United  States  Department  of  Agriculture 
UV 
ultraviolet 

Terms 

Approved  respu-atory  protection 

Equipment  which  is  tested  and  listed  as 
satisfactory  according  to  standards 
established  by  a  competent  authority  (such 
as  NIOSH.'  Mine  Safety  and  Health 
Administration  fMSIiAl  or  host  country 
agency)  to  provide  respiratory  protection 
against  the  pa.'-ticalar  hazard  for  which  it  is 
designed.  For  military  agent  protection.  DA 
and  Department  of  Defense  (DOD)  are  the 
approval  authorities  (Approval  authority 
may  be  specified  by  law.) 

Biocontainment  area 

.An  area  which  meets  the  requirements  for 
aBL-3  orBL-4  facility 
The  area  may  be  an  entire  building  or  a 
single  room  within  a  building.  See  subpart  G 
for  details 

Biological  Safety  Cabmets 

Engineering  controls  deigned  to  enable 
laboratory  workers  to  handle  infectious 
etiologic  agents  and  to  provide  primary 
containment  of  an>  resultant  aerosol.  There 
are  three  major  classes  of  cabinets  fl.  II.  and 
111)  and  several  subclasses  of  class  H 
cabinets.  E^ch  type  of  cabinet  provides  a 


different  degree  of  protection  to  personnel 
and  to  the  products  handled  inside  them.  The 
various  classes  of  cabinets  ere  described  in 
detail  in  subpart  H. 

BmSrtfetv  Un  ei  1 

The  facilities,  equipment,  and  procedures 
suitable  for  work  involving  agents  of  no 
known  or  of  minimal  potential  hazard  to 
laboratory  personnel  and  the  environment. 

Biosflfet)  Leiei  2 

The  facilities,  equipment  and  procedures 
applicable  to  clinical,  diagnostic  or  teaching 
laboratories,  and  suitable  for  work  involving 
indigenous  agents  of  moderate  potential 
hazard  to  personnel  and  the  environment.  It 
differs  from  BL-1  in  that  (1)  laboratory 
personnel  have  specific  training  in  handling 
pathogenic  agents,  (2)  the  laboratory  is 
directed  by  scientists  with  experience  in  the 
handling  of  specific  agents,  (3)  access  to  the 
laboratory  is  limited  when  work  is  being 
conducted,  and  (4)  certain  procedures  in 
which  infectious  aerosols  could  be  created 
are  conducted  in  biological  safety  cabinets  or 
other  physical  containment  equipment. 

Biosafety  Level  3 

The  facilities,  equipment  and  procedures 
applicable  to  clinical,  diagnostic,  research,  or 
production  facilities  in  which  work  is 
performed  with  indiKen uus  or  exotic  agents 
where  potential  exists  fur  infection  by 
aerosol,  and  the  disease  may  have  serious  or 
lethal  consequences.  It  differs  from  BL-2  in 
that  (1)  more  extensive  training  in  handling 
pathogenic  and  potentially  lethal  agents  is 
necessary  for  laboratory  personnel:  (2)  all 
procedxires  involving  the  manipulation  of 
infectious  material  are  conducted  within 
biological  safety  cabinets,  other  physical 
contaiiuiient  devices,  or  by  personnel 
wearing  appropriate  personal  protective 
clothing  and  devices;  (3)  the  laboratory  has 
special  engineering  and  design  features, 
including  access  zones,  sealed  penetrations, 
and  directional  airflow:  and  (4)  any 
modification  of  BL-0  recommendations  must 
be  made  only  by  the  commander. 

Bicsafeti,  l^\  I']  i 

The  facilities,  equipment,  and  procedures 
required  for  work  with  dangerous  and  exotic 
agents  which  pose  a  high  individual  risk  of 
hfe-threatening  disease.  It  differs  from  BL-^ 
in  that  (1)  members  of  the  laboratory  staff 
have  specific  and  thorough  training  in 
handling  extremely  hazardous  infectious 
agents;  (2)  laboratory  personnel  understand 
the  primary  and  secondary  containment 
functions  of  the  standard  and  special 
practices,  containment  equipment  and 
laboratory  design  characteristics;  (3)  acces* 
to  the  laboratory  is  strictly  controlled  by  the 
institute  director  (4)  the  facility  is  either  in  a 
separate  building  or  in  a  controlled  area 
within  a  building,  completely  isolated  from 
ell  other  areas  of  the  building:  (5)  a  specific 
facility  operations  manual  is  prepared  or 
adopted;  (6)  within  work  areas  of  the  facility, 
all  activities  are  confined  to  Class  III 
biological  safety  cabinets  or  Class  I  or  Class 
D  biological  safety  cabinets  used  in 
conjunction  with  one-piece  positive  pressure 
personnel  suits  ventilated  by  a  life  support 
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3',  I'err:  and  (7)  the  maxmram  containment 
laooratory  hn  special  engineering  and  design 
featarefl  to  prevent  microorganisms  from 
being  disseminated  to  the  environment, 

Buildins; 

A  strucrur^  •hs'    nr-  .     '  •*'*■  r«|uisite 
componer.ti  neoessar.  ■'    ^ni  n"'^  a  facility 
that  19  desiHued  ^r,r>:ir";r^  -o  ■!-,*■  -cquired 
biosafety  ie»«L  Toe  ouuflLOij  tan  contain  one 
or  more  facilities  conforming  to  one  or  more 
biosafety  level. 

Confirmed  Exposure 

r\ny  wAarap  wr.  -i  Bij?  di^--'    ^  H,~!,,n 
■.r->:e  was  Cithc  ev.jpnrp  at  4::  ti--  vjrti 
pxpC'Sure  SLC."  j«  =1  t-.p(i>  ,i,-siote  -.■**'   "', 
3  ^  ".:;■"""':  >  ,..g-  .,-;  -jjg  sjtr*  jt  ^  .:  ar'"i-'T'"d 
::  -igrosii  j!  .,n!ty  i..,:-i:ion  or  ij.itfn.tri. 


Etioiospc  \sf«)ts 

Any  v:-i'   •'  ~  : 


i  i-  s~.  or  its  toxin 
racse  hiiman  disease, 
.  '.sr^d  „n  4:  CF^  '2J  of 


the  Depdrtrritnt  oi  Htdith  and  H^tiji;; 
Services  regulations,  and  any  agent  of 
biological  origin  the?  p'-'ss  a  degree  of 
hazard  similar  to  thn  ..    ,;.  -  •?. 

Faalit> 

A^.  •^-•■a  wr,'>  ^  ^■;'Tr'ins  'V-i'  provides 
ar'p'^pr'a'p  ^•-.TMr-'.vp  -.^-^p-^  ;-,:  persons 
w    -K  r.s  f  'ne  ''^:-''*v  ='"'1  "'?  environment 
e»'!»mai  to  "ht?  fs^cii.'y   and  outside  of  the 
building.  I 

HEP,\  Rher 

A  filter  »vhicr.  T'-mo^j^'t  ;H'*'f  ■!;  ■*■-  -^-rp- 
d'-wn  to  subir.icron  uzeri  cm"'  <»^  f-'""i  the 
a-  passed  'hrouati  it  w'h  a  -nunir.ur;-. 
e*''  c;enny  of  99.3?  fwrrp",t   While  the  filters 
remove  pancuia'e  maf(-T  w.fh  e^^at 
efficiency,  vapors  an,.J  e.iies   f  •■  px-ir-rie, 
from  vciatue  cftetnifa,.';!  .=>r»>  lia^**' 1  '^^   ■  v''i 
without  restncTion.  ^{flP,^  r1i'p-^  i-e  ..'-■!:  -I'l 
the  pnmary  mcan.s  0:  '^movi.-is   n'?;  •     .ih 
agents  t'rom  air  ''x-iaasted  tiDm  enj   .^r.^-iny 
control*  and  fac/'ies 


Human  Lethal  Dose 

The  estiniated  quanutj  oi  a  ;qxjld  that  is  a 
minimum  lethal  dose  for  a  70  kilosnun 
individual  based  upon  published  data  or 
upon  estimates  extrapolated  from  aainial 
toxicity  data. 

Commander  or  Inatftule  Dix«i.ii>r 

The  commander  or  institute  d-f-f^'nr  of  an 
Army  activity  conducting  RDTE  witft  BDP 
etiologic  agents,  or  the  equivalent,  a'  = 
research  organization  under  contrar '   o  tnp 
BDP. 

Institution 

An  organization  such  as  an  Armv  r  TTr 
activity  (institute,  agency,  center,  and  s.. 
forth)  or  a  contract  organization  sue    1  -  -i 
school  of  medicine,  or  research  inslitv^tp  that 
conducts  RDTE  with  BDP  etiologic  di>      ; 

Laboratory 

An  individual  room  or  rooms  witl-'n  a 
facihty  that  provide  space  in  wr.M.n  witk 
with  etiologic  agents  can  be  performed.  It 
contains  ail  of  the  appropriate  engineering 
featxires  and  equipment  required  at  a  given 
biosafety  level  to  protect  per»onnel  working 
in  it  and  the  environment  external  to  the 
facility. 

Large-Scale  Qpvratioas 

Research  or  production  involving  viable 
etiologic  agents  in  quantities  greater  the-  10 
hters  of  culture. 

Maximum  Containment  Area 

An  area  which  meets  the  requirements  for 
a  BL-4  facility.  The  area  may  be  an  entire 
building  or  a  single  room  within  the  building. 
See  chapter  7  for  details. 

Molded  Masks 

Formed  masks  that  fit  snngly  arcmnd  the 
mouth  and  nose  and  are  designed  to  protect 
against  a  nontoxic  nuisance  level  of  dusts 
and  powders.  These  do  not  require  approval 


-y  NiOSH  or  VtSHA  MasV.s  rr.ade  --f  s.^suip 
Oi:  "')'  qualify 

Potential  Accidental  Exposure 

Any  accident  in  which  the'p  w.n<!  rf'S'ioTi  to 
believe  that  anyone  working  with  a  BDP 
agent  may  have  been  exposed  to  that  agent, 
yet  no  measurabie  nse  in  antibody  titer  or 
diagnosis  of  intoxication  or  disease  was 
made.  However,  the  high  probability  existed 
for  introduction  of  an  agent  through  mucous 
membranes,  respiratory  tract,  brolten  skm.  or 
the  circulatory  sv'B'em.  as  a  direct  rp  =  'jlt  of  the 
a:  r.KJent.  iniury.  or  incident. 

Resource  Conservation  Recovery  Act  of  1978 
Listed  Hazardous  Waste 

T^.p  w-nste  miatenals  listed  by  the 
F.."'. I'onm.ental  Protection  Agency  under 
aj'hnnty  of  the  RCR.A  for  which  the  agency 
reguir.tcs  disposal,  A  desciptson  and  listing 
of  these  wastes  is  located  in  40  CFR  part  2tjl. 

Suite 

.An  area  consisting  of  more  than  one  room, 
designed  to  be  a  functional  unit  in  which 
entire  operations  can  be  facilitated  Suites 
.may  contain  a  combination  of  laboratories  or 

anim.al  holding  rooms  and  associated  support 
areas  within  a  facility  that  are  designed  to 
conform  to  a  particular  biosafety  level.  There 

may  be  on'>  or  more  suites  within  a  f.-scility. 

Toxin 

Toxic  materia!  of  etiologic  ongm  that  has 
been  isolated  from  the  parent  organism.' 
Kenneth  L.  Denton. 

Army  Federal  Register  Liason  Officer. 
[FR  Doc.  92-7905  Filed  4-9-92;  8:45  am] 

BILUNG  COOC  3710-OS-ll 


'  The  publication  'Bactennl  TrjM.ns  a  T.ihit?  of 
U-^ai  .Amoun's,"  IGili  D.M.  [13821  Microbiological 
Rf.K'WS,  46-66-941  con'ams  a  useful  tabie  of 
mammalian  toxicities  of  numerous  loxins 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1614 
R'N  3046-AAT! 

Federal  Sector  Equal  Employmert 
Opportunity 

agency:  Equal  Employment  Opportunity 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  the  way  that 
federal  agencies  and  EEOC  will  process 
administrative  complaints  and  appeals 
of  emplcynent  discrimination  filed  by 
federal  employees  and  appHcants  for 
federal  employment.  The  new  regulation 
will  enable  quicker,  more  efficient 
processing  of  complaints  and  promote 
impartial,  fair  and  early  resolution  of 
complaints. 

EFFECTIVE  DATE:  This  part  will  become 
effective  on  October  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  M.  Inzeo.  Associate  Legal 
Counsel.  Thomas  J.  Schlageter, 
Assistant  Legal  Counsel  or  Kathleen 
Oram,  Senior  Attorney,  at  (202)  663- 
4670.  FTS  989-4670  or  TDD  (202)  663- 
7026.  This  regulation  is  also  available  in 
the  following  alternative  formats;  large 
print,  braille,  audio  tape  and  electronic 
file  on  computer  disk.  Requests  for  this 
regulation  in  an  alternative  format 
should  be  made  to  the  Office  of  Equal 
Emplo>-ment  Opportunity  at  (202)  663- 
4395,  FTS  989-4395  or  TDD  (202)  663- 
4399. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Reorganization  Plan  No.  1  of  1978,  43 
FP.  19807  (1978).  Executive  Order  12144. 
44  FR  37193  (1979)  and  Executive  Order 
12106,  44  FR  1053  (1979),  all 
responsibility  for  the  administration  and 
enforcement  of  equal  opportunity  in 
federal  employment  that  was  previously 
vested  in  the  Civil  Service  Commission 
and  the  Secretary  of  Labor,  was 
transferred  to  the  Equal  Employment 
Opportunity  Commission  (EEOC).  EEOC 
is  authorized  to  issue  rules,  regulations, 
orders  and  instructions  pursuant  to  title 
VII  of  the  Civil  Rights  Act  of  1964,  42 
U.S.C.  2000e-16(b);  the  Age 
Discrimination  in  Employment  Act  of 
1967,  29  U.S.C.  633a(b);  the 
Rehabilitation  Act,  of  1973,  29  U.S.C. 
794a(a)(l):  the  Fair  Labor  Standards  Act 
29  use.  201  et  seq..  Executive  Order 
12067,  43  FR  28967  (1978)  and  Executive 
Order  11478.  34  FR  12985  (1969).  as 
amended  by  Executive  Order  12106. 

Pursuant  to  the  foregoing  authorities, 
the  EEOC  published  a  Notice  of 
Proposed  Rulemaking,  54  FR  45747 
(1989),  proposing  a  restructured 


complaint  process  for  newly-filed 
federal  sector  EEO  complaints  that 
would  be  located  at  29  CFR  part  1614 
("part  1614").  The  existing  complaint 
process,  located  at  29  CFR  part  1613 
("part  1613"),  was  created  by  the  Civil 
Service  Commission  in  1972,  37  FR  22717 
(1972),  and  subsequently  transferred  to 
EEOC  It  has  been  criticized  in  the 
Supreme  Court's  decision  in  Chandler  v. 
Roudebush.  425  U.S.  840  (1976),  as  well 
as  by  U.S.  General  Accounting  Office 
audit  reports,  a  report  of  the  Assistant 
Secretaries  for  Management  Group,  and 
the  House  Employment  and  Housing 
Subcommittee's  Report,  "Over-hauling 
the  Federal  EEO  Complaint  Processing 
System:  A  New  Look  at  a  Persistent 
Problem."  H.R.  Rep.  No.  456, 100th 
Cong.,  1st  Sess.  (1987).  The  proposal  to 
adopt  part  1614  constituted  EEOCs 
response  to  these  critical  commentaries. 

EEOC  received  56  comments  on 
proposed  part  1614  during  the  comment 
period.  Thirty-six  were  submitted  by 
federal  agencies  or  components  of 
federal  agencies,  eight  were  submitted 
by  private  individuals,  six  were 
submitted  by  civil  rights  organizations 
and  professional  associations,  five  were 
submitted  by  federal  employee  unions 
and  one  was  submitted  by  a  member  of 
Congress.  The  comments  are  analyzed 
below  in  two  sections.  First,  the  major 
features  of  the  new  part  are  discussed 
along  with  the  comments  on  them.  Then, 
the  comments  on  individual  sections  are 
discussed  in  a  section-by-section 
analysis. 

On  November  21, 1991,  President  Bush 
signed  the  Civil  Rights  Act  of  1991. 
Public  Law  No.  102-166  (1991).  That  law 
made  a  number  of  statutory  changes 
affecting  the  processing  of 
administrative  complaints  and  notices  of 
rights  that  agencies  and  the  Commission 
are  required  by  these  regulations  to  give 
the  complainants.  The  Commission  has 
included  in  this  final  rule  those 
provisions  of  the  Act  affecting 
administrative  processing  and 
notification  of  rights. 

Major  Features 

A.  Organization 

Part  1614  is  organized  differently  than 
part  1613.  Part  1613  contains  separate 
subparts  for  each  type  of  complaint,  eg., 
title  Vn  complaints,  mixed  case 
complaints,  age  complaints,  class 
complaints,  handicap  complaints,  and 
old  mixed  case  complaints.  Part  1614 
attempts  to  avoid  repetition  and 
extensive  cross-referencing  by 
consolidating  the  complaint  proc<»ssin5? 
procedures  as  much  as  possible.  The 
new  part  is  organized  into  six  sobparts. 
Subpart  A  concerns  the  agencies' 


programs  for  promoting  equal 

employment  opportunity  and  the 
procedures  for  agency  processing  of 
individual  complaints  of  discri.mination. 
Subpart  B  provides  additional 
provisions  that  are  applicable  to  the 
processing  of  particular  types  of 
complaints  (i.e.,  ADEA.  Equal  Pay  Act. 
Rehabilitation  Act.  class).  Subpart  C 
explains  the  relationship  between  the 
EEO  process  and  the  negotiated 
grievance  procer.s  and  between  the  EEO 
process  and  appeals  to  the  Merit 
Systems  Protection  Board,  Subpart  D 
describes  appeals  to  EEOC  and  the  right 
to  file  civil  actions  under  each  statute 
adT.mistercd  by  EEOC.  Subpart  E  sets 
forth  EEOC  s  policy  on  rem.edies  and 
relief  when  discrimination  has  occurred. 
Subpart  F  contains  miscellaneous 
provisions  of  genera!  applicability  to 
agency  EEO  programs.  The 
overwhelming  majority  of  com.ments 
addressing  this  issue  supported  the 
revised  organization. 

B.  Pre-complaint  Processing 

As  under  part  1613,  a  person  who 
believes  he  or  she  has  been  retaliated 
against  or  discriminated  against  on  the 
basis  of  race,  color  religion,  sex. 
national  origin,  age,  or  handicap  must 
first  seek  counseling  under  part  1614 
from  the  alleged  discriminating  agency 
and  file  a  written  complaint  with  that 
agency.  Proposed  part  1614  contained 
the  same  30-day  time  limit  for  contacting 
a  counselor  as  the  existing  part  1813  but 
invited  comments  on  whether  that  time 
period  should  be  enlarged.  Many  of  the 
non-agency  commenters  advocated 
lengthening  the  time  period  to  as  much 
as  180  days  arguing  that  30  days  was 
insafficient  to  reflect,  secure  advice  or 
realize  the  impact  of  a  discriminatory 
action,  that  the  relatively  short  period 
was  screening  out  many  meritorious 
corr,pIaint3  and  that  there  should  be  a 
sym.netry  between  the  private  sector 
time  limit  for  filing  a  charge  and  the 
federal  sector  time  limit  for  contacting  a 
counselor.  Most,  but  not  all,  of  the 
agency  commenters  suggested  retaining 
the  .30-day  limit  reasoning  that  the 
existmg  liberal  extension  provision 
adequately  protects  the  rights  of  federal 
employees  and  applicants  and  that  any 
lengthening  of  the  time  period  would 
introduce  further  delays,  undermine 
quick  resolution  and  result  in  faded 
memories,  lost  documents  and 
unavailable  witnesses. 

We  do  not  believe  that  the  analogy 
between  the  pnvate  sector  filing  period 
and  the  federal  sector  counseling  time 
limit  is  apt.  Private  employees  must 
actuail^r  file  a  complaint  within  180 
days,  not  just  contact  an  EEOC  office 
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about  doing  so.  Private  employees  may 
have  to  travel  many  miles  or  use  the 
mail  to  file  a  charge  with  EEOC  while 
federal  employees  only  have  to  contact 
a  counselor  by  telephone  or  often 
merely  visit  a  counselor  who  is  located 
in  the  same  work  place  in  order  to 
comply  with  the  time  limit.  Moreover,  a 
comparison  of  private  sector  charge 
filings  and  federal  sector  complaint 
filings  indicates  that  federal  employees 
file  complaints  at  a  rate  three  times 
greater  than  private  sector  employees 
file  charges.  Further,  the  earhest 
possible  contact  with  a  counselor  aids 
resolution  of  disputes  because  positions 
on  both  sides  have  not  yet  hardened. 
Therefore,  we  believe  a  significant 
lengthening  of  the  pre-complaint  period 
is  not  justified.  Nonetheless,  some 
potential  complainants  may  not  be  able 
to  comply  with  the  30-day  limit  for  valid 
reasons.  Consequently.  EEOC  has 
decided  to  modify  the  time  limits  for 
seeking  counseling. 

Part  1614  provides  that  an  employee 
or  applicant  must  generally  contact  a 
counselor  within  45  days  of  the 
discriminatory  event  but  also  requires 
an  agency  to  extend  the  time  limit  for 
contacting  a  counselor  when  warranted 
by  the  circumstances.  The  reasons  for 
extending  the  45-day  time  period  are 
identical  to  those  in  current 
§  1613.214(a). 

In  addition,  proposed  part  1614  limited 
the  time  spent  in  counseling  to  30  days 
with  the  possibility  of  an  extension  for 
an  additional  60  days  if  agreed  to  by 
both  parties.  Many  agency  commenters 
noted  that  counselirig  presented  a  very 
important  opportunity  to  resolve 
complaints  and  that  agencies  with 
formal  dispute  resolution  procedures 
needed  more  than  30  days  to  use  them. 
In  order  to  encourage  and  accommodate 
such  voluntary  efforts,  part  1614  now 
provides  that  the  counseling  period  will 
be  90  days  where  an  agency  has  an 
established  dispute  resolution  procedure 
available  during  counseling  and  the 
employee  or  applicant  chooses  to  use  it 
We  believe  that  the  60-day  extension 
provision  applicable  in  all  other 
situations  will  accommodate  voluntary 
settlement  efforts  whenever  both  parties 
agree  to  it  without  unduly  delaying 
further  processing. 

C.  Agency  Processing  of  Individual 
Complaints 

As  under  part  1613,  part  1814  requires 
an  agency  to  acknowledge  receipt  of  a 
complaint  and,  if  it  is  properly  filed, 
investigate  it.  As  proposed,  part  1614 
eliminated  the  informal  adjustment  and 
proposed  disposition  stages  of  part  1613 
and  postponed  the  hearing  to  the 
appellate  stage,  i.e..  until  after  the 


agency  had  issued  its  notice  of  final 
action.  It  also  required  the  agency  to 
complete  its  investigation  and  issue  a 
notice  of  final  action  on  a  complaint 
withm  180  days  of  its  filing  Because 
agencies'  responsibilities  in  the  180  day 
period  were  limited  to  investigation, 
sfttlement  attempts  and  issuance  of  a 
notice  of  final  action,  agencies  were 
expected  to  complete  investigations 
within  that  time  limit.  One  m.ajor  reason 
for  proposing  part  1614  was  to  eliminate 
the  time  delays  and  backlogs  frequently 
associated  with  part  1613  agency 
complaint  processing  by  limiting  agency 
processing  to  180  days  and  by  reducing 
the  number  of  decision  making  levels. 

Some  agencies  and  non-agency 
commenters  d(5ubted  that  agencies 
could  complete  investigations  within  180 
days  and  speculated  that  agencies  may 
decide  not  to  investigate,  causing 
complainants  to  inundate  KEOC  with 
appeals.  We  belie\'e  that  agencies  can 
complete  investigations  within  180  days 
and  that  agencies  will  have  sufficient 
incentive  to  investigate  complaints.  The 
most  recent  federal  sector  statistics 
reported  by  the  agencies  to  EEOC 
indicate  that  the  average  time  it  takes 
an  individual  complaint  to  reach  the 
proposed  disposition  stage  under  part 
1613  IS  180  days  or  less  in  a  majority  of 
the  agencies.  Since  under  part  1614  the 
proposed  disposition  and  informal 
adjustment  are  being  eliminated  from 
the  agency  process,  agencies  should  be 
able  to  complete  the  investigation  under 
part  1614  in  the  same  amount  of  time  it 
takes  to  reach  the  proposed  disposition 
stage  under  part  1613.  This  indicates 
that  the  180-day  time  frame  can  be  met. 

A  number  of  agencies,  and  some  other 
commenters.  raised  questions  about  or 
objected  to  EEOC  conducting 
reimbursable  supplemental 
investigations  and  hearings  on  appeal. 
Some  agencies  indicated  that  they 
would  not  agree  to  si.gn  a  memorandum 
of  understanding  permitting  EEOC  to 
recover  reimbursements,  and  would 
oppose  any  effort  by  EEOC  to  collect 
reimbursements.  The  questions  and 
objections  have  led  PIEOC  to  revise  the 
regulation  and  retain  the  traditional 
distinction  between  the  complaint  and 
appellate  process,  i.e.,  that  factual 
development  through  investigation  and 
hearing  will  occur  at  the  complaint  level 
and  review  by  EEOC  will  occur  at  the 
appellate  level.  Commenters  uniformly 
saw  the  hearing  process  as  an 
appropriate  method  of  developing  a 
complete  and  fair  record. 

The  final  regulation  retains  the 
requirement  that  investigations  be 
completed  within  180  days.  In  order  to 
insure  that  complete  and  fair 


;r, WRtigations  ys\\\  t:)e  conrivK  ted  within 
tne  IBO-dciv  limii,  trie  regulation  relies  on 
the  use  of  adverse  inferences  by  the 
Commission  and  its  administrative 
judges,  and  permits  both  parties  to 
obtain  findings  of  fact  and  conclusions 
of  law  without  a  hearing,  a  type  of 
summary  disposition,  for  some  or  all 
issues  in  a  complaint.  The  summary 
disposition  process  will  encourage 
agencies  to  develop  a  complete 
investigation  in  order  to  save  resources. 

As  under  part  1613.  agencies  will  still 
want  to  have  the  first  opportunity  to 
resolve  a  complaint  and  investigation  is 
necessary  to  determine  the  likelihood  of 
success  and  potential  liability  before  a 
settlement  offer  is  made.  The  use  of 
adverse  inference  and  summary 
disposition  is  designed  to  enable  the 
Commission  to  achieve  the  goal  that  it 
sought  to  achieve  in  proposed  part  1614 
by  providing  for  remands  or 
supplemental  investigations  on  appeal. 
i.e.,  a  method  to  assure  that  agencies 
will  conduct  a  complete  and  fair 
investigation  of  complaints  within  the 
180-day  timeframe.  As  under  proposed 
part  1614.  the  agency  is  required  to 
complete  the  investigation  within  180 
days  unless  it  has  secured  the 
agreement  of  the  complainant  to  extend 
processing  for  up  to  an  additional  90 
days. 

The  new  part  allows  agencies  a  large 
degree  of  flexibility  in  the  investigation 
of  complaints.  The  agency  may  use  a 
variety  of  investigative  and  dispute 
resolution  methods  to  complete 
complaint  processing  within  180  days. 
The  agency  can  use  an  exchange  of 
letters  or  position  papers, 
interrogatories,  investigation,  fact- 
finding conference  or  any  other  method 
or  combination  of  methods  that  will  lead 
to  the  development  of  a  complete  factual 
record. 

Complainants  dissatisfied  with  the 
agency's  dismissal  of  all  or  part  of  the 
complaint  can  immediately  appeal  from 
the  agency's  dismissal,  and  the 
Commission  will  establish  an  expedited 
appeals  proct-ss  to  insure  that  complaint 
processing  is  not  unduly  delayed  by  an 
improper  dismissal.  Where  an  appeal 
from  a  partial  dismissal  is  filed,  and  the 
dismissal  is  reversed  by  EEOC's  Office 
of  Federal  Operations  (OFO).  the  matter 
will  be  sent  back  to  the  agency  for 
completion  of  the  investigation.  The 
time  frame  for  completing  the 
investigation  of  the  accepted  portion  of 
the  complaint  will  be  stayed  pending  a 
decision  on  the  appeal.  Agencies  may. 
but  are  not  required  to.  investigate 
during  this  bme  period. 

When  an  agency  accepts  a  complaint 
and  later  determines  that  there  are 
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reasons  for  dismissal  of  a  complaint. 
eg:  failure  to  cooperate  or  to  accept  full 
relief,  there  is  no  time  limit  placed  on 
the  agency  (other  than  the  requirement 
to  complete  the  investigation  within  180 
days)  as  to  when  the  dismissal  must 
occur,  The  complainant  retains  the  right 
to  appeal  such  dismissals  and,  if  the 
complainant  prevails  on  the  appeal,  the 
complaint  will  be  remanded  to  the 
agency  with  instructions  to  complete  the 
investigation  within  a  prescribed  period 
of  time.  By  providing  for  an  appeal  from 
a  dismissal  or  partial  dismissal,  the 
Commission  seeks  to  design  an 
administrative  process  that  operates 
efficiently.  When,  on  appeal,  the 
dismissal  of  a  portion  of  a  complaint  is 
upheld  but  the  remainder  of  the 
complaint  is  to  be  processed 
administratively,  the  Commission  does 
not  intend  to  force  the  complainant  to 
proceed  to  court  on  the  dismissed 
portion  at  that  time.  Instead,  the 
Commission  beheves  that  the 
complainant  can  wait  until  a  final 
decision  is  issued  by  the  agency  or  the 
Commission  on  the  merits  of  the 
remainder  of  the  complaint. 

Complainants  may  request  a  hearing 
after  180  days  has  elapsed  from  the 
filing  of  the  complaint.  Within  180  days 
from  the  filing  of  the  complaint,  the 
agency  must  compete  its  investigation 
and  provide  a  copy  of  the  complaint  file 
to  the  complainant.  The  complainant 
will  be  notified  at  that  time  that  he  or 
she  can  request  a  hearing  by  an  EEOC 
administrative  judge  or,  alternatively,  an 
immediate  final  decision  by  the 
employing  agency.  While  the  regulation 
requires  that  the  complaint  file  and  the 
notice  be  given  to  the  complainant,  the 
agency  is  also  encouraged,  but  not 
required,  to  prepare  a  summary  or  report 
of  investigation  and  also  provide  that  to 
the  complainant.  If  the  complamant 
requests  a  final  decision  or  the  30-day 
period  elapses  without  the  individual 
requesting  a  hearing,  the  agency  will 
have  60  days  to  issue  the  decision. 
•Where  a  hearing  is  requested,  it  will  be 
conducted  in  the  same  manner  as  in 
proposed  part  1614.  The  administrative 
judge  will  issue  findings  of  fact  and 
conclusions  of  law  following  the  hearing 
and.  where  a  finding  of  discrimination  is 
made,  an  appropriate  remedy  will  be 
ordered.  Because  the  hearing  will  take 
place  at  the  agency  level,  the  agency 
will  be  given  the  same  opportunity  that 
it  now  has  under  part  1613  to  issue  a 
final  decision,  but  must  do  so  within  60 
days  of  receipt  of  the  administrative 
judge's  findings  and  conclusions.  The 
administrative  judge's  findings  and 
conclusions  will  become  the  final 


decision  If  the  agency  does  not  issue  its 
owm  decision  within  60  days. 

Under  proposed  part  1814.  the 
administrative  judge  issued  proposed 
findings  of  fact  and  conclusions  of  law 
that  were  reviewed  by  the  Office  of 
Review  and  Appeals  (ORA).  the 
predecessor  of  the  new  Office  of  Federal 
Operations,  which  either  adopted, 
rejected  or  modified  those  findings  and 
conclusions.  Many  of  the  civil  rights 
organizations,  employee  unions, 
individual  commenters  and  some  of  the 
agencies  objected  to  the  non-binding 
nature  of  the  administrative  judge's 
findings  and  conclusions  and  the 
automatic  review  of  the  administrative 
judge's  findings  and  conclusions  by 
ORA  as  uimecessary  and  time- 
consuming.  Some  suggested  that  these 
findings  and  conclusions  should  be  final 
unless  appealed  further.  The  reason  for 
having  recommended  findings  and 
conclusions  in  the  proposed  provision 
was  to  ensure  quality  and  consistency 
among  the  administrative  judges' 
decisions.  We  believe  that  those 
concerns  are  adequately  protected  when 
the  agency  has  the  opportimity  to 
modify  or  reject  the  findings  and 
conclusions  and  the  complainant  has  the 
opportunity  to  appeal  the  final  decision 
to  EEOC.  Accordingly,  part  1614  now 
provides  that  the  administrative  judge 
will  issue  findings  and  conclusions, 
which  will  become  final  unless  the 
agency  rejects  or  modifies  them.  After 
the  final  decision  of  the  agency  is 
issued,  or  the  findings  and  conclusions 
become  final,  the  complainant  may 
appeal  to  the  Commission  by  filing  an 
appeal  with  the  Office  of  Federal 
Operations  (OFO)  to  obtain  appellate 
review  of  the  agency's  final  decision. 
Either  party  can  seek  reconsideration  by 
the  Commission  of  an  OFO  decision  or 
the  appellant  can  file  a  civil  action  in 
federal  court.  As  under  part  1613, 
decisions  signed  by  the  Executive 
Officer  on  behalf  of  the  Commission  will 
have  precedential  value. 

Many  commenters  suggested  that  the 
Commission  should  place  time  limits  on 
its  processing  of  complaints.  With  the 
change  in  the  process  so  that  the  hearing 
will  remain  at  the  agency  level,  rather 
than  being  part  of  a  multi-step  appellate 
process,  the  Commission  believes  that  a 
180-day  time  limit  can  be  placed  on  the 
administrative  judge's  processing  of  a 
complaint.  Section  1614.109(g)  now 
provides  that,  within  180  days  of  receipt 
by  the  EEOC  of  a  request  for  a  hearing, 
an  administrative  judge  will  issue 
findings  of  fact  and  conclusions  of  law 
on  the  merits  of  the  complaint 


D.  Appellate  Processing  by  EEOC 

If  the  complainant  wishes  to  pursue 
the  matter  beyond  the  agency  level,  he 
or  she  may  file  a  civil  action  in  federal 
district  court  or  may  appeal  to  the  EEOC 
from  the  decision  of  an  agency  to 
dismiss  an  allegation  in  a  complaint  or 
from  a  final  decision  of  the  agency.    ■ 

In  proposed  part  1614,  EEOC  would 
have  reviewed  the  agency  record  when 
an  appeal  was  filed  to  determine  if  the 
record  was  adequate  for  decision.  If  it 
was  not.  EEOC  would  have 
supplemented  the  agency  investigation 
by  various  methods.  It  could  have 
remanded  part  or  all  of  the  matter  to  the 
agency  for  further  investigation  and 
drawn  an  adverse  inference  if  the 
agency  failed  to  supplement  the  record 
within  the  time  specified  by  EEOC  or  it 
could  have  referred  the  matter  to  an 
EEOC  field  office  for  investigation  and 
required  that  the  agency  reimburse 
EEOC  for  the  investigation.  If  an  agency 
failed  to  develop  an  adequate  record. 
the  Commission  could  also  have  sent 
notice  of  this  deficiency  to  an 
appropriate  agency  official  or 
congressional  committee  or  taken  other 
appropriate  action.  Once  EEOC  had 
determined  the  record  was  complete,  it 
would  have  notified  the  parties  and  the 
complainant  would  have  had  15  days 
within  which  to  request  a  hearing. 

Many  commenters  objected  to  the 
delayed  opportunity  to  request  a  hearing 
and  the  potentially  time-consuming 
initial  review  of  the  record  by  EEOC, 
arguing  that  it  imposed  needless 
obstacles  to  obtaining  a  hearing  and 
that  the  preliminary  review  was 
unnecessary  if  a  hearing  were  held. 
Some  agencies  also  objected  to  the 
preliminary  review  of  the  record  by 
EEOC  and  some  objected  to  the 
proposed  reimbursement  and  reports  to 
Congressional  committees  when 
inadequate  records  were  produced  by 
the  agency, 

in  view  of  these  comments,  as 
explained  above,  we  have  revised  the 
proposed  appellate  process  to  eliminate 
any  reimbursable  investigations  at  that 
stage  and  to  move  the  hearing  back  to 
the  agency  level.  This  approach  will 
permit  all  factual  development  to  occur 
at  the  initial  stages  of  a  complaint  and 
will  eliminate  any  perceived  obstacles 
to  a  hearing.  As  under  part  1613,  the 
Commission  will  retain  the  right  to 
supplemient  the  record  of  appeal.  It  is 
intended  that  this  provision  will  be  used 
only  in  rare  instances  to  avoid  a 
miscarriage  of  justice.  The  right  to  a 
hearing  after  an  investigation  is 
intended  to  permit  the  parties  to  put  all 
relevant  information  in  the  re:ord.  The 
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right  to  a  hearing  also  puts  the  burden 
on  the  parties  to  ensure  that  the  record 
is  complete.  The  Commission  does  not 
intend  its  revised  authority  to 
supplement  the  record  to  substitute  for 
the  parties'  responsibilities  to  develop 
the  record. 

By  shortening  the  agency  processing 
time,  providing  the  right  to  discovery  at 
hearings,  and,  when  appropriate, 
independently  reviewing  the  agency's 
decision,  EEOC  has  attempted  to 
eliminate  unnecessary  delays  and  to 
correct  any  perceived  conflict  of  interest 
or  unfairness  in  the  current  part  1613 
practice  of  agency  self-investigation. 

E.  Coverage  of  The  Rehabilitation  Act 

In  a  change  from  S  1613.701(b). 
§  1614.103  eliminates  coverage  of  units 
in  the  legislative  and  judicial  branches 
and  restricts  the  coverage  of  part  1614, 
for  purposes  of  the  Rehabilitation  Act.  to 
military  departments  as  defined  in  5 
U.S.C.  102,  executive  agencies  as 
defined  in  5  U.S.C.  105,  the  U.S.  Postal 
Service,  the  Postal  Rate  Commission 
and  the  Tennessee  Valley  Authority. 
This  definition  of  EEOC's  charge 
processing  junsdiction  is  based  on  the 
plain  language  of  section  501  of  the 
Rehabilitation  Act,  which  limits 
coverage  to  departments,  agencies  and 
instrumentalities  m  the  executive 
branch,  and  brings  the  regulation  into 
conformity  with  a  recent  decision  of  a 
United  States  Court  of  Appeals.  In  Judd 
V.  BiUington.  863  F.2d  103  (D.C  Cir. 
1988),  the  court  held  that  section  791  of 
the  Rehabilitation  Act  "applies  only  to 
employees  in  the  executive  branch.  See 
29  use.  791(b)."  863  F.2d  at  105.  A 
couple  of  commenters  urged  us  not  to 
abide  by  this  decision.  The  Commission, 
however,  already  acknowledged  and 
adopted  the  Judd  decision  in  Faucette  v. 
Kennickell  Request  No.  05880886 
(March  1, 1989).  Because  the 
Commission  already  decided  this  issue, 
we  are  not  reversing  that  decision  by 
regulation. 

The  former  Civil  Service  Commission 
had  authority  to  issue  regulations 
covennjj  competitive  positions  in 
legislative  and  judicial  branch  agencies, 
5  US.C.  7153;  however,  that  authority 
passed,  not  to  EEOC,  but  to  the  Office  of 
Personnel  Management  in  5  U  SC.  7203. 
EEOC  has  requested  that  the  Office  of 
Personnel  Management  issue  a 
regulation  under  section  7203  extending 
regulatory  coverage  of  the 
Rehabilitation  Act  to  competitive 
positions  in  the  legislative  and  judicial 
branches.  The  Office  of  Personnel 
Management  has  responded  by  stating 
that  it  does  not  believe  it  has  authority 
under  the  Rehabilitation  Act  to  issue 
such  a  regulation.  In  addition,  EEOC  has 


asked  the  Interagency  Committee  on 
Handicapped  Employees  to  recommend 
a  legislative  change  to  section  501  of  the 
Rehabilitation  Act  to  provide 
competitive  employees  of  legislative  and 
judicial  branch  agencies  with  a  remedy 
under  the  Rehabilitation  Act. 

F  Reassignment  Under  The 

Rehahilitaljon  Art 

The  EEOC  has  taken  the  position  that. 
under  certain  circumstances,  an  agency 
is  re<iuired  by  section  501  of  thf 
Rehabilitation  Act  of  1973.  29  U  S  C  :'91. 
and  EEOC's  implementing  regulations  to 
reassign  an  employee  as  a  reasonable 
accommodation.  Ignacio  v.  United 
States  Postal  Service,  Petition  No 
03840005  (Sept.  4,  1984).  uphp/d.  Mj 
M.S.PR.  471  (Spec.  Panel  19861.  The 
courts  have  not  embraced  this  position. 
Congress  intended  the  federni 
government  to  be  a  model  empioypr  of 
the  handicapped  and  EEOC  believf  s 
that  reassignment  of  employees  with 
disabilities  who  can  no  longer  perform 
in  their  positions  because  of  a  disshility 
is  a  necessary  component  of  that 
responsibility.  EEOC,  therefore, 
proposed  a  new  5  1614.203(g)  imposing  a 
duty  to  reassign  employees  with 
handicaps,  in  appropriate 
circumstances,  as  part  of  an  asency's 
affirmative  action  obligation  under 
section  501. 

It  should  be  noted  that  the  recently 
enacted  Amencans  with  Disabilities  Act 
of  1990,  which  prohibits  pnvatp 
employers  from  discriminating  on  the 
basis  of  disability  when  making 
employment  decisions,  includes  a 
provision  identifying  reassignment  as  a 
reasonable  accommodation  whrn  an 
employee  is  no  longer  able  to  perfiirm  a 
job.  EEOC  sees  this  as  a  clear 
expression  of  the  intent  of  Congress  (.m 
the  issue  of  reassigning  woriters  with 
disabilities  and  beueveti  iht  federal 
government,  in  its  role  as  model 
employer,  should  do  no  less. 

The  Supreme  Court  has  recognized  a 
distinction  in  the  Rehabilitation  Act's 
civil  rights  provisions  between 
nondiscrimination  and  affirmative 
action.  In  Southeastern  Community 
College  V.  Davis.  442  U.S.  397,  410  (1979). 
the  court  contrasted  the  'evenhanded 
treatment  of  qualified  handicapped 
persons"  required  by  section  504  with 
the  "affirmative  efforts  to  overcome  the 
disabilities  caused  by  handicaps" 
required  by  section  501  and  noted  the 
requirements  of  the  latter  section  for 
affirmative  action  program  plans  that 
describe  how  the  special  needs  of 
handicapped  employees  are  being  met. 
The  Court  reiterated  in  Alexander  v. 
Choate.  469  U.S.  287,  300  n,20  il985).  the 
distinction  between  the 


nondiscnmmetory  reasonable 
accommodations  required  by  section  504 
and  the  affirmative  action  required  by 
section  501  to  effect  substantial  changes, 
adjustments  and  modifications  in 
existing  personnel  practices  Section  501 
requires  each  agency  to  suhm  i  nn 
affirmative  action  prog::!::,  [-la-,  '.ir  thp 
hiring,  placement  and  aiUaiiLtniunt  of 
handicapped  indivionhis  including  a 
description  of  the  ev<  •  t  to  whuh  and 
methods  whereby  the  sfw nn  n>  eds  of 
handicapped  individuals  are  being  met. 

EEOC  can  require  that  agencies  utiliie 
reassigiunent  as  a  method  of  meeting  the 
special  needs  of  handicapped 
employees.  As  a  special  affirmative 
action  requirement,  the  reassignment 
obligation  would  not  be  a  component  of 
the  statute's  reasonable  accommodation 
requirement.  Because  this  is  a  new 
provision  implementing  the  affirmative 
action  requirements  of  section  501  only, 
the  case  law  infrrpreting  reasonable 
accommodatur;  wnuld  be  inapphcable. 
Thus,  cases  involving  reassignment 
would  rely  on  this  new  provision  and 
not  the  reasonable  accommodation 
regulation  or  case  law  in  determining 
the  proper  legal  standards  for  such 
reassignments  under  section  501. 

The  majority  of  the  individual 
commenters.  civil  rights  organizations 
and  employee  unions  agreed  with  the 
proposal.  "The  majority  of  agency 
commenters  objected  to  the  proposal  on 
the  basis  that  it  exceeded  EEOC's 
authority,  was  inconsistent  with  the 
case  law  and  was  impractical  and  thai 
the  language  of  the  proposed  regulation 
was  inconsistent  with  the  language  in 
the  preamble  describing  its  operation. 

As  stated  above.  EEOC  believes  that 
reassignment  deriving  from  an  agency's 
affirmative  action  obligation  is 
consistent  with  the  statute,  the 
applicable  case  law  and  EEOCs 
authority  to  issue  implementing 
regulations.  The  case  law  cited  by  the 
agencies  involved  the  issue  of 
reasonable  accommodation,  often  under 
section  504  of  the  Rehabilitation  Act, 
and  in  many  cases  was  premised  on  a 
reading  of  EEOC's  regulations  that  the 
courts  found  did  not  specifically  require 
reassignment.  The  cited  case  law  was 
not  on  point  and  does  not.  in  our 
opinion,  provide  persuasive  support  for 
the  objections  raised. 

Any  difference  in  language  between 
the  preamble  and  the  proposed 
regulation  is  explained  by  the  purposes 
of  these  parts  of  the  NPRM.  The 
requirement  is  that  agencies  reassign 
employees  with  handicaps  in  the 
circumstances  indicated.  The  agency 
should  consider  reassignment  whenever 
an  employee  with  handicaps  can  no 
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longer  perform  his  or  her  job  but  must 
reassign  such  an  employee  whenever 
the  circumstances  described  in  the 
regulation  are  met.  Although  the 
preamble  characterized  this  as 
"consideration,"  it  explained  the  process 
of  reassignments  and  required  that  they 
be  made  whenever  the  agency  discovers 
during  its  "consideration"  that  the 
circumstances  described  in  the 
regulation  apply. 

Some  agencies  with  multiple 
components  within  the  same  commuting 
area  and  the  Office  of  Personnel 
Management  argued  that  it  would  be 
impractical  and  extremely  difficult  to 
reassign  employees  from  one  agency 
component  to  another  where  such 
components  have  separate  personnel 
authority.  As  a  result  of  these 
com.Tients,  we  have  revised  the  section 
to  only  require  reassignment  within  the 
part(s)  of  the  agency  located  in  the  same 
commuting  area  that  share  the  same 
personnel  appointing  authority.  We 
have  also  clarified  that  only  funded 
vacancies  need  be  considered,  i.e., 
vacancies  that  the  agency  intended  to 
fill. 

The  Commission  has  added  a 
sentence  to  the  reassignment  section 
distinguishing  between  vacancies  that 
have  b^en  posted  and  those  that  have 
not.  The  Commission  believes  that  such 
a  distinction  is  necessary  to  deal  with 
tne  expectations  of  other  individuals 
who  have  applied  or  are  planning  to 
apply  for  vacancies  that  have  been 
posted.  Thus,  when  a  notice  or 
announcement  seeking  applications  for 
a  specific  vacancy  has  been  posted  prior 
to  the  time  the  agency  has  determined 
that  the  nonprobationary  employee  is 
unable  to  perform  the  essential 
functions  of  his  or  her  position  even 
with  reasonable  accommodation,  the 
agency  is  not  obligated  by  this  section  to 
reassign  the  individual  to  that  position, 
but  must  consider  the  individual  on  an 
equal  basis  with  those  who  have 
already  apphed  for  the  position.  Under 
this  circumstance,  however,  the 
obligation  to  reassign  under  this  section 
still  applies  to  any  funded  vacancies 
that  have  not  been  posted.  Thus,  when 
consideration  for  a  posted  vacancy  does 
not  result  in  selection  of  the  individual, 
the  agency  is  obligated  under  this 
section  to  consider  the  individual  for 
other  appropriate  vacancies. 

Some  commenters  also  raised 
objections  to  the  requirement  for 
reassignment  to  a  lower  graded  position 
where  no  vacancy  at  the  employee's 
grade  level  exists.  Some  unions,  civil 
rights  organizations  and  individual 
commenters  argued  that  without  any 
limitations,  agencies  could  offer  the 


lowest-graded  vacant  position  and 
undermine  the  requirement.  In  order  to 
meet  this  concern,  the  revised  section 
requires  reassignment  to  the  highest 
available  vacancy  below  the  employee's 
current  grade,  when  no  vacancy  exists 
at  the  current  grade.  Reassignment  to  a 
higher-graded  position  is  not  required 
under  this  section. 

Agencies  objected  that  they  could 
only  place  an  employee  in  a  lower 
graded  position  pursuant  to  adverse 
action  procedures  and.  therefore,  could 
not  comply  with  this  requirement.  A  few 
agencies  also  objected  that  the 
reassignment  requirement  in  this  section 
would  prevent  eligible  employees  from 
retiring  on  disability.  The  purpose  of  this 
reassignment  requirement  is  to  aid  those 
employees  with  handicaps  who  want  to 
continue  employment  with  their 
agencies.  The  requirement  to  reassign 
only  arises  when  an  employee  is  unable 
to  perform  his  or  her  position  because  of 
a  handicap,  i.e..  in  those  situations  when 
an  agency  is  proposing  to  remove  or 
downgrade  an  employee  for  inability  to 
perform  his  or  her  job.  If  an  employee  is 
unable  to  perform  his  job  and  declines 
an  offer  made  in  compliance  with  this 
section,  the  agency  has  completely 
fulfilled  its  obligation  under  this  section: 
the  agency  should  not  and  cannot  cite 
this  section  as  authority  for  a  non- 
consensual reassignment.  We  do  not 
believe  that  this  section  conflicts  with 
the  rights  of  employees  or  the 
obligations  of  agencies  under  applicable 
disability  retirement  systems.  The  Office 
of  Personnel  Management  did  not  raise 
any  such  objection  in  their  comments  on 
this  section.  On  the  contrary.  EEOC 
patterned  this  section  on  the  statutory 
and  regulatory  requirements  applicable 
to  the  disability  retirement  provisions 
under  the  Civil  Service  Retirement 
System  and  the  Federal  Employees 
Retirement  System. 

The  proposed  section  exempted  the 
Postal  Service  from  the  requirement 
insofar  as  it  might  otherwise  be  required 
to  reassign  an  employee  to  a  position  in 
a  different  craft  or  to  make  any  other 
reassignment  that  would  be  inconsistent 
with  the  terms  of  a  collective  bargaining 
agreement  covering  an  employee.  This 
exemption  for  the  Postal  Service  was 
included  in  order  to  be  consistent  with 
the  reassignment  requirements  of  the 
federal  disability  retirement  schemes  at 
5  U.S.C.  8337  and  5  U.S.C.  8451.  Some 
commenters  questioned  why  a  cross- 
craft  reassignment  should  not  be 
required  if  such  a  reassignment  was 
consistent  with  applicable  collective 
bargaining  agreements.  If  such  a 
reassignment  is  permitted  by  the 
applicable  agreements  and  otherwise 


consistent  with  this  section,  we  agree 
that  it  should  be  required.  Accordingly, 
we  have  revised  the  section  to  require 
reassignment  in  the  Postal  Service 
unless  prohibited  by  applicable 
collective  bargaining  agreements.  This 
exception  recognizes  the  rights  of  Postal 
Ser\'ice  employees  under  their  collective 
bargaining  agreements,  but  the 
exception  is  limited  to  the  Postal 
Service.  Labor  relations  at  the  Postal 
Service  are  governed  by  the  National 
Labor  Relations  Act.  while  most  other 
federal  agencies  are  governed  by  the 
federal  service  labor  relations 
provisions  of  the  Civil  Service  Reform 
Act.  Unlike  Postal  Service  employees 
who  have  legitimate  expectations  based 
on  seniority,  other  federal  employees  do 
not  have  such  expectations  because, 
under  the  Civil  Service  Reform  Act. 
federal  agencies  retain  the  right  to  hire 
and  assign  employees  in  accordance 
with  apphcable  laws.  5  U,S,C.  7106,  and 
are  subject  to  government-wide 
regulations  such  as  these.  5  U.S.C  7117. 
We  would  like  to  emphasize  some  of 
the  basic  provisions  of  this  section  that 
some  of  the  commenters  misunderstood. 
The  duty  to  reassign  an  employee  with 
handicaps  only  arises  when  the 
employee  is  no  longer  able  to  perform 
because  of  the  handicap;  an  employee 
with  handicaps  can  be  discharged  or 
disciplined  without  reassigr^ment  if  the 
discharge  is  based  upon  conduct  or 
performance  that  is  not  due  to  the 
handicap,  if  the  conduct  or  performance 
is  so  egregious  to  warrant  discharge 
even  despite  the  presence  of  a  handicap. 
or  if  the  employee  does  not  adhere  to 
the  terms  of  a  rehabilitation  agreement. 
The  employee  also  must  be  able  to 
perform  another  position  with  or 
without  accommodation.  The  duty  to 
provide  an  accommodation  in  the 
reassigned  position  is.  of  course,  subject 
to  the  undue  hardship  limitation. 
Therefore,  if  the  individual  cannot 
perform  any  available  position  without 
an  accommodation  and  any  necessary 
accommodation  would  impose  an  undue 
hardship  on  the  agency,  the  agency  has 
no  further  obligation  under  this  section. 
The  Commission  believes  that  the  undue 
hardship  concept  should  apply  to  the 
reassignment  provision  as  it  does  to  the 
reasonable  accommodation  provision. 

C.  Opting  Out  of  Class  Complaints 

The  Commission  proposed  to  delete 
the  opting  out  provisions  contained  in 
§  1613.605(b).  The  class  complaint 
regulations  were  based  on  rule  23  of  the 
Federal  Rules  of  Civil  Procedure.  See  41 
FR  8081  (1976);  42  PR  11807  (1977),  Rule 
23  governs  class  action  lawsuits. 
Employment  discrimination  class 
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actions  are  generally  brought  under 
subsection  (b)(2)  of  rule  23.  Homes  v. 
Continental  Can  Co..  706  F.2d  1144,  1152 
(llth  Cir.  1983).  A  prerequisite  of  a 
"(b)(2)"  class  is  that  the  defendant 
"acted  or  refused  to  act  on  grounds 
generally  applicable  to  the  class, 
thereby  making  appropriate  final 
injunctive  relief  or  corresponding 
declaratory-  relief  with  respect  to  the 
class  as  a  whole."  Fed.  R.  Civ.  P. 
23(b)(2).  The  nght  to  opt  out  of  such  a 
class  would  be  inconsistent  with  the 
prerequisite  of  a  (b)(2)  class  that  relief  is 
appropriate  for  the  class  as  a  whole. 
Some  courts  have  permitted  class 
members  to  opt  out  of  a  (b)(2)  class  but 
only  at  the  settlement  or  relief  stage. 
Cox  V.  American  Cast  Iron  Pipe  Co..  784 
F.2d  1546.  15.S4  (llth  Cir.  1986).  In  Cox, 
the  court  held  that  it  would  be  an  abuse 
of  discretion  for  a  district  court  to  permit 
a  right  to  opt  out  at  the  certification 
stage,  i.e.,  before  the  class  is  identified 
or  before  the  m.erits  of  the  class  claim 
are  considered  or  resolved. 

Permitting  class  members  to  opt  out 
would  make  the  class  action  mechanism 
less  effective.  It  would  make  possible 
the  repeated  litigation  of  pattern  and 
practice  issues,  a  consequence  that  the 
class  action  procedure  was  designed  to 
prevent.  Cox.  784  F.2d  at  1554.  Use  of  an 
opt  out  procedure  at  the  commencement 
of  a  class  action  "force(s)  class 
members  to  take  a  stand  against  their 
employers  in  order  to  stay  in  a 
controversial  lawsuit."  Cox.  784  F,2d  at 
1554-55.  it  also  discourages  settlement 
by  making  it  impossible  to  resolve  all 
claims  at  once  and  would  subject  the 
defendant  to  the  risk  that  class  members 
will  settle  only  the  questionable  claims 
and  opt  for  separate  treatment  of  the 
stronger  claims.  Kmcade  v.  General  Tire 
&  Rubber  Co..  635  F.2d  501,  507  (5th  Cir. 
1981).  An  opt  out  provision  is  thus 
inconsistent  with  the  Title  VII  goal  of 
encouraging  settlement  of  claims. 

Even  though  the  opt-out  provision  is 
eliminated  from  the  regulation,  all  class 
members  will  still  receive  notice  that  the 
class  complaint  has  been  filed  and 
notice  of  any  settlement  or  decision  on 
the  class  complaint.  If  they  do  not  wish 
to  participate  in  the  class  complaint.  If 
they  do  not  wish  to  participate  in  the 
class  or  to  file  a  claim  for  individual 
relief,  they  do  not  have  to  do  so.  Those 
who  wish  to  participate  will  have  the 
opportunity  to  object  to  any  proposed 
settlement  and  to  file  claims  for 
individual  relief  if  discrimination  is 
found.  EEOC  believes  that  class 
members'  rights  are  sufficiently 
protected  by  the  notice  provisions  and 
that  the  opt-out  provision  is  both 
inconsistent  and  unnecessary. 


The  comments  were  unan; 
favor  of  this  revision. 


fjiislv  in 


H.  Negotiated  Gnevance  Procedure. 

Under  29  C¥R  -1613,219,  employees  of 
agencies  covered  by  5  U.S.C.  7121(d) 

must  elect  initially  to  pursue  a  matter 
that  is  both  gnevable  and  allegedly 
discriminatory  either  through  the 
negotiated  grievance  procedure  or 
through  the  EEO  complaint  process,  but 
not  both.  This  regulatory'  provision  also 
states  that  allegations  of  discrimination 
by  em.ployees  of  agencies  not  subject  to 
5  U,S,C  7121(d)  will  not  be  subject  to  an 
election  and  should  be  processed  as 
complaints  under  part  1613,  Part  1614 
continues  this  processing  distinction 
between  agencies  that  are  and  are  not 
covered  by  5  U.S,C.  7121(d). 

In  view  of  the  dual  filing  and 
processing  responsibilities  that  can  arise 
in  agencies  that  are  not  covered  by  5 
U,S,'C.  7121(d),  however.  EEOC  proposed 
to  toll  the  new  130-day  processing  limit 
for  such  complaints.  One  agency 
objected  to  the  mandatory  nature  of  the 
section  and  suggested  that  it  may  be  in 
the  parties'  interests  to  process  the 
complaint  even  though  a  grievance  has 
been  filed.  One  employee  union 
objected  that  the  employee  in  agencies 
not  covered  by  5  U.S.C,  71211d)  has  a 
right  to  dual  processing.  EEOC  believes 
that  dual  processing  is.  in  most  cases. 
wasteful  and  confusing  and  that 
temporarily  holding  the  complaint  in 
abeyance  is  an  appropnate  response  to 
such  a  situation.  If  the  employee  is  not 
satisfied  with  the  result  of  the  grievance 
process,  the  compliant  can  be  pursued 
after  the  grievanc:e  procedure  has 
terminated.  We  also  recognize  that  there 
may  be  some  individual  circumstances 
where  holding  the  complaint  in 
abeyance  would  not  be  appropriate. 
Therefore,  we  have  revised  the  section 
to  permit  rather  than  require  agencies 
not  subject  to  5  U,S,C.  7121(d)  to  hold 
complaints  in  abeyance.  Whenever  an 
agency  does  so.  it  must  notify  the 
complainant.  If  the  agency  chooses  not 
to  hold  the  complaint  in  abeyance,  the 
normal  time  limits  are  not  tolled  and  the 
agency  must  issue  a  notice  within  180 
days. 

/  .ADEA  Statute  of  Limitations. 

The  Commission  proposed  in 
§  1614,410  to  address  the  absence  of  an 
explicit  statute  of  limitations  period  in 
section  15  of  the  ,^ge  Discrimination  in 
Employment  Act,  29  U.S.C,  633a,  which 
creates  a  right  of  action  against  federal 
agencies  for  violations  of  the  ADEA. 
The  proposed  regulation  addressed  the 
situations  when  the  complainant  filed  an 
administrative  complaint  and  a  notice  of 
intent  to  sue.  The  absence  of  an  express 


limitations  period  In  a  statute  does  not 
mean  that  there  is  no  time  limitation  for 
filing  suits  under  that  statute. 
DelCostello  v.  International 
Brotherhood  of  Teamsters.  462  U.S.  151. 
158  (1983).  When  a  statute  is  silent, 
courts  borrow  a  hmitations  period  from 
a  closely  analogous  statute. /o/j/iso/?  v. 
Railway  Express  Agency,  Inc.,  421  U.S. 
454,  466  (1975). 

When  an  individual  has  not  filed  a 
notice  of  intent  to  sue  but  has  pursued 
the  complaint  through  the  administrative 
process,  the  courts  have  split  on  the 
issue  of  the  correct  statute  of  limitations 
applicable  to  ADEA  lawsuits  by  federal 
employees.  One  court  found  that  two- 
and  three-year  limitations  period  for 
private  sector  ADEA  cases  was  the  most 
analogous  limitations  period  for  federal 
sector  ADEA  cases.  Weirsema  v. 
Tennessee  Valley  Authority,  41  Fair 
Empl.  Prac.  Gas.  (BNA)  1588  (E.D.  Tenn. 
1986).  But  see  Lehman  v.  Nakshian.  453 
U.S.  156  (1981)  (the  Court  held  that  the 
federal  sector  provisions  of  the  ADEA 
are  self-contained  and  looked  to  title  VII 
rather  than  the  private  sector  provisions 
of  the  ADEA  for  guidance  in  interpreting 
the  ADEA's  federal  sector  provisions). 
Other  courts  have  borrowed  the  title  VII 
limitations  period  as  the  most 
analogous.  Lavery  v.  Marsh,  918  F.2d 
1022  (1st  Gas.  1990);  Matthews  v.  U.S. 
Postal  Service.  49  Fair  Empl.  Prac.  Gas. 
CBNA)  311  (N.DJ^J.Y.  1989);  Carraway  v. 
Postmaster  General  of  the  United 
States,  678  F.  Supp.  125  (D.  Md.  1988); 
Strazdos  v.  Baker,  689  F.  Supp.  310 
(S.D.N.Y.  1988);  DiCamillo  v.  U.S.  Postal 
Ser\'ice,  No.  87-6028  (D.  Gonn,  April  22. 
1988);  Ramacbandran  v.  U.S.  Postal 
Service,  No.  GV-e6-7690  WDK  (CD 
Cal.  April  15. 1987).  affd.  No.  87-6028 
(9th  Gir.  May  26. 1988);  Healy  v.  U.S. 
Postal  Service,  677  F.  Supp.  1284 
(E.D.N.Y.  1987);  White  v.  Department  of 
the  Air  Force.  No.  CA-3-87-1452-R 
(N.D.  Tex.  Oct.  14, 1987).  See  also  Rivera 
v.  U.S.  Postal  Service,  830  F.2d  1037. 
1039  (9th  Gir.  1987)  (dismissing  ADEA 
claims  for  failure  to  file  within  30  days), 
cert,  denied,  108  S.  Gt.  1737  (1988).  Three 
courts  have  refused  to  borrow  the  30- 
day  limitations  period  of  title  VII  for 
ADEA  actions  without  stating  what 
limitations  period  should  be  borrowed. 
Coleman  v.  Nolan,  693  F.  Supp.  1544 
(S.D.N.Y  1988);  WeUel  v.  U.S.  Postal 
Service,  No.  87-4-GIV-5  (E.D.N.G.  Aug. 
14. 1987);  Tkac  v.  Veterans 
Administration,  610  F.  Supp.  1075  (W.D. 
Mich.  1985).  Two  courts  applied  the  six- 
year  statute  of  limitations  contained  in 
28  U.S.G.  2401(a)  to  a  federal  sector 
ADEA  suit.  Lubniewski  v.  Lehman.  891 
F.2d  216  (9th  Gir.  1989);  Marks  v. 
Turnage.  46  Fair  Empl.  Prac.  Gas.  (BNA) 
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38:  (N.D.  111.  1988).  Another  court,  while 
not  reaching  the  issue,  discussed  the 
issue  and  indicated  its  belief  that  the 
six-year  lirr.itations  period  should  apply. 
Bomholdt  v.  Brady.  869  F.2d  57  (2d  Cir. 
1989). 

We  find  the  reasoning  of  the  cases 
applying  the  two-  or  three-year 
limitations  period  of  the  private  sector 
ADEA  provisions  or  the  six-year 
limitations  period  of  28  U.S.C.  2401(a)  to 
be  unpersuasive  and  believe  that  the  use 
of  those  limitations  periods  would  be 
inconsistent  with  the  administrative 
process  that  Congress  intended  to  be 
utilized  for  federal  sector  ADEA 
complaints.  The  most  closely  analogous 
statute  to  the  federal  sector  provisions 
of  the  ADEA  is  section  717  of  title  VII. 
EEOC  believes  that  the  limitations 
period  applicable  to  d\'il  actions  under 
title  VII  should  be  borrowed  for  federal 
sector  ADEA  lawsuits. 

Although  there  are  differences 
between  the  federal  sector  provisions  of 
Title  Vn  and  the  ADEA.  courts  have 
nevertheless  looked  to  Title  VII  for 
analogous  procedures  to  use  in  federal 
employees'  ADEA  lawsuits.  E.g., 
Lehman  v.  Nakshain.  453  U.S.  156  (1981) 
(as  in  title  VII  action,  plaintiff  is  not 
entitled  to  trail  by  jury);  Ellis  v.  United 
States  Postal  Service,  784  F.2d  835,  838 
(7th  Cir.  1986)  (as  in  Title  VII  action,  the 
only  proper  defendant  in  the  ADEA  suit 
is  the  head  of  the  federal  agency);  Smith 
V.  Office  of  Persone!  Management.  778 
F.2d  258.  262  (5th  Cir.  1985)  (like  title  VII. 
the  ADEA  does  not  allow  recovery  of 
compensatory  damages).  The  use  of 
different  statutes  of  limitations  for 
federal  sector  title  VII  and  ADEA  cases 
could  lead  to  attempts  to  spUt 
complaints  alleging  that  a  single  action 
violates  both  statutes  or  to  premature 
departure  from  the  administrative 
process  in  order  to  timely  file  a  lawsuit 
on  the  ADEA  issue. 

Two  of  the  Circuit  Court  decisions. 
Bomholdt  and  Lubniewski.  reach  the 
conclusion  that  the  six-year  limitations 
period  should  apply.  These  courts  gave 
two  rationales  for  their  conclusions. 
First,  they  concluded  that  Congress 
chose  not  to  make  the  limitations  period 
for  ADE.A  suits  the  same  as  that  for  title 
VII  suits  because  the  congressional 
committee  considering  the  extension  of 
the  ADEA  to  federal  employees  deleted 
a  30-day  hmitations  period  from  the  bill 
Without  explanation.  We  do  not  believe 
that  an  unexplained  omission  should  be 
construed  as  a  specific  rejection. 

Secondly,  these  courts  interpreted 
EEOC's  ADEA  regulations  as  being 
consistent  with  this  conclusion  because 
the  regulations  do  not  state  that  the 
limitations  period  for  ADEA  suits  is  30 
days  and  because  the  regulation 


defining  the  Umitations  period  for  title 
VII  suits  is  not  incorporated  by  EEOC's 
ADEA  regulations.  We  do  not  believe 
that  such  an  Inference  necessarily  flows 
from  these  regulations.  Most 
importantly,  the  courts  did  not  consider 
the  effect  of  the  CSRA  or  the  anomalous 
results  of  their  opinions,  i.e..  that  one 
lawsuit  resulting  from  one  incident  or 
event  alleging  violations  of  title  VII  and 
the  ADEA  would  be  governed  by 
different  limitations  periods.  In  our 
opinion,  these  two  courts  reached 
erroneous  conclusions  and  the 
subsequent  decision  in  Lavery  v.  Marsh, 
918  F.2d  1022  (Ist  Cir.  1990). 
convincingly  rebuts  and  rejects  the 
reasoning  of  Lubniewski  and  Bomholdt. 

In  Lavery,  the  court  found  title  VII  to 
be  a  natural  source  for  borrowing  a 
statute  of  limitations  as  "the  ADEA  and 
Title  VII  share  a  common  purpose,  the 
elimination  of  discrimination  in  the 
workplace  *  *  *."  Oscar  Mayer  &  Co.  v. 
Evans,  441  U.S  75a  756  (1979).  Although 
there  are  minor  differences  between  the 
federal  sector  provisions  of  each  statute, 
the  court  was  persuaded  that  they  are 
essentially  similar  and  that  the  many 
courts  that  have  borrowed  the  30-day 
limit  from  title  VII  were  correct.  The 
court  was  unwilling  to  ascribe 
deliberateness  to  Congress"  omission  of 
the  30-day  limitations  period  in  section 
633a  and  concluded  that  the  legislative 
history  relied  on  the  Bomholdt  and 
Lubniewski  courts  was  ambiguous  and 
shed  no  light  on  congressional  intent. 
The  court  also  noted  that  borrowing  the 
six-year  period  of  28  U.S.C  2401(a) 
would  be  inappropriate  since  there  are 
other  relevant  statutory  provisions  more 
specifically  geared  to  the  claim  at  issue. 
The  court  found  that  the  30-day 
limitations  period  in  the  CSRA  provided 
further  evidence  that  Congress  did  not 
intend  to  adopt  the  six-year  provision. 
Finally,  the  court  noted  that  a  statute  of 
limitation  is  a  limited  waiver  of 
sovereign  Immunity  and.  without  a  clear 
manifestation  from  Congress  that  it 
intended  such  a  radically  longer 
limitations  period  (6  years),  it  refused  to 
impute  such  an  intent. 

In  section  114  of  the  Civil  Rights  Act 
of  1991.  Public  Law  No.  102-166  (1991). 
Congress  amended  section  717  of  title 
VII  to  increase  the  period  of  time  for  an 
individual  to  file  suit  in  court  from  30 
days  to  90  days  after  receipt  of  a  final 
agency  or  Commission  decision.  That 
90-d3y  period  will  also  apply  to  suits 
brought  under  sections  501  and  505(a)  of 
the  RehabiUtation  Act  Section  115  of 
the  Act  amended  section  7  of  the  ADEA 
to  provide  a  similar  9Q-day  suit  period 
for  employees  of  state  and  local 
governments  and  private  sector 
employees  who  have  filed  a  charge  with 


the  Commission  under  the  ADE.^  These 
legislative  amendments  make  those  suit 
periods  consistent  witli  the  90-df)y  suit 
period  under  section  706  of  title  \'II  and 
incorporated  into  the  Amencans  with 
Disabilities  Act.  The  Commission 
believes  it  is  most  appropriate  to  borrow 
this  90-day  period  in  order  for  there  to 
be  a  uniform  limitations  period  for  all 
claims  of  emplo^Tnent  discrimination. 

Further  support  for  borrowing  the  title 
VII  limitations  period  is  found  in  the 
Civil  Ser\'ice  Reform  Act  (CSRA)  and  its 
legislative  history.  The  CSRA  provides  a 
30-day  limitation.s  period  for  federal 
employee  to  file  suit  when  a  claim  of  age 
discrimination  is  based  on  an  action 
that  IS  appealable  to  the  MSPB,  i.e..  a 
mixed  case  involving  a  claim  of  age 
discrimination  5  U  SC.  7703(b)(2).  This 
may  indicate  that  Congress  intended  or 
understood  that  the  30-day  limitations 
period  from  title  V'll  applied  as  well  to 
ADEA  lawsuits.  See  S  Rep.  No.  969. 
95th  Cong..  2d  Sess.  63,  reprinted  in  1978 
U.S.  Code  Cong.  *  Admin  News  2723, 
2785  ("Under  the  anti-discrimination 
laws  an  employee  has  30  days  from  the 
final  agency  action  to  initiate  a  de  novo 
court  proceeding"].  The  CSRA  also 
constitutes  another  analogous  statute  of 
limitations  that  is  available  for 
borrowing  but  the  Commission  does  not 
believe  that  its  30-dny  provision  would 
be  consistent  with  the  90-day  limitations 
period  applicable  to  title  VII  complaints. 
In  addition,  the  penod  for  private  sector 
ADEA  charges  was  changed  by  the  Civil 
Rights  Act  to  the  same  90-day  period.  As 
a  result,  we  believe  90  days  to  be  the 
appropriate  limitations  period. 

The  agency  and  non-agency 
commenters  agreed  that  borrowing  the 
title  VII  limitations  penod  was  the  best 
time  period  for  suits  based  on 
administrative  complaints  although 
some  doubted  that  EEOC  had  authority 
to  establish  a  statute  of  limitaions  and 
recommended  that  we  await  legislative 
action.  EEOC  is  not  attempting  to 
legislate  a  statute  of  limitations.  At  the 
present  time  tliere  is  no  guidance  for 
ADEA  litigants  and  the  case  law  is  far 
from  unanimous.  As  the  agency  charged 
with  enforcing  and  administering  the 
ADEA.  it  is  entirely  appropriate  for 
EEOC  to  inform  federal  employees 
about  their  nehts  and  to  provide  the 
beat  available  information  Based  upon 
established  case  law  and  the  ADE-'K, 
EEOC  believes  that  courts  usmg  the  title 
VI!  period  have  made  the  more 
persuasive  case  and  applied  the  statute 
of  limitations  that  best  sei"ves  the 
purposes  of  the  ADEA.  By  proposing  this 
regulation  and  coordinating  it  within  the 
Executive  Branch,  the  Commission  has 
also  achieved  the  advantage  that  the 
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public  will  know  the  consistent  position 
of  the  Executive  Branch.  We  believe 

that  stating  our  opinion  and  analysis  of 
this  issue  m  the  regulations  is  consistent 
with  our  responsibility  and  will  prove 
helpful  to  litigants  and  to  those  courts 
who  have  not  considered  or  who  have 
occasion  to  reconsider  the  issue. 

In  proposed  part  1614.  EEOC  proposed 
that  the  limitations  period  applicable  to 
suits  brought  under  title  VII  and  the 
CSRA  be  borrowed  and  applied  to  suiis 
brought  under  section  1,5  of  the  ADE.A 
by  individuals  who  have  filed 
administrative  complaints.  Where, 
however,  an  individual  files  a  notice  of 
intent  to  sue.  EEOC  proposed  that  the 
two-  or  three-year  limitations  period 
applicable  to  private  sector  ADEA 
lawsuits  be  used,  because  the  notice  of 
intent  to  sue  procedure  clearly  comes 
from  the  pnvate  sector  ADEA  process, 
and  adopting  that  limitations  period  for 
this  purpose  is  consistent  with  the  case 
law  on  borrowing  statutes  of  limitation. 

Some  commenters  objected  to  our 
proposal  of  the  two-  or  three-year 
statute  of  limitations  for  those  persons 
who  choose  to  file  notice  of  intent  to  sue 
rather  than  file  an  administrative 
complaint.  They  argued  that  Nakshian 
precludes  use  of  this  limitations  period. 
that  It  is  too  short  and  that  we  should 
await  legislative  action.  In  light  of  these 
comments,  we  have  decided  to  eliminate 
any  discussion  in  the  regulation  of  the 
appropriate  limitations  period  for 
bringing  suit  after  giving  notice  of  intent 
to  file  and  merely  caution  potential 
plaintiffs  to  file  as  soon  as  possible  after 
the  expiration  of  the  required  waiting 
pprniri. 

/.  Exhaustion  of  Remedies  Under  the 
ADEA 

In  §  1614.409(b),  EEOC  proposed  to 
address  the  exhaustion  of  remedies 
problem  raised  by  the  decisions  in 
Purtill  V.  Harris.  658  F.2d  134,  137  (3d 
Cir.  1981).  cert,  denied,  462  U.S.  1131 
1983:  Bunch  v.  United  States,  548  F.2d 
336,  340  (9th  Cir,  1977).  and  other  cases. 
These  cases  hold  that  once  a  federal 
complainant  under  the  Age 
Discrimination  in  Employment  Act 
initiates  administrative  procedures,  he 
or  she  must  exhaust  these  procedures 
before  filing  a  civil  action.  As  the 
agency  responsible  for  interpretation 
and  enforcement  of  the  ADEA  in  the 
Federal  sector,  EEOC  believes  that  a 
complainant  exhausts  administrative 
remedies  either  (1)  180  days  after  filing  a 
complaint  (the  time  period  during  which 
the  agency  is  required  to  conduct  a 
complete  investigation)  if  the  agency  has 
not  issued  a  decision,  (2)  after  a  final 
decision  by  the  agency.  (3)  180  days 
after  filing  an  appeal  with  the  EEOC,  if 


EEOC  has  not  issued  a  decision,  cir  (4) 
after  EEOC  issues  a  decisiiin  iin  en 
appeal.  This  exhaustion  requirement  is 
the  same  as  the  tnle  VII  exhaustion 
requirement  and  will  permit  those 
complainants  alleging  age 
discrimination  as  well  as  title  VII 
discrimination  to  bring  the  entire 
compla'nt  to  court  at  the  same  time.  All 
comments  received  on  this  issue  agreed 
with  the  proposal, 

A.'.  Clear  and  Convincing  Evidence 
Standard 

Currently,  29  CFR  1613.^:1  states  that 
full  relief  should  be  provided  to  an 
individual  when  discrimination  is  found 
unless  the  record  contains  clear  and 
convincing  evidence  that  the  individual 
would  not  have  been  selected  in  the 
absence  of  discrimination.  During  the 
public  comment  and  interagency 
coordination  of  the  1987  amendments  to 
part  1613.  published  at  52  FR  41919 
(1987),  commenters  suggested  that  the 
burden  of  proof  be  changed  from  "clear 
and  convincing  evidence  '  to  "a 
preponderance  of  the  evidence" 
standard.  Subsequently,  the  Supreme 
Court  issued  its  decision  in  Price 
Waterhouse  v.  Hopkins,  109  S.Ct.  1775 
(1989),  in  which  it  held  that  an  employer 
can  avoid  liability,  and  hence  any  relief, 
m  a  mixed  motive  case  upon  showing  by 
a  preponderance  of  the  evidence  that 
the  same  determination  would  have 
been  made  even  absent  discrimination. 
Proposed  §  1614.501  contained  the  same 
clear  and  convincing  evidentiary 
standard  as  §  1613.271  but  EEOC  invited 
com.ment  on  whether  the  Supreme 
Court's  decision  required  any  change  to 
that  standard. 

Some  agency  commenters  argued  that 
Hopkins  required  a  change  to 
preponderance  of  the  evidence.  Other 
agency  commenters  and  most  non- 
agency  commenters  believe  that  no 
change  was  necessary  because  Hopkins 
concerned  proof  at  the  Uability  stage 
while  the  regulation  concerns  proof  at 
the  relief  stage  and  because  the  Hopkins 
decision  itself  cited  and  distinguished 
our  regulation  on  this  basis.  We  agree 
that  the  Hopkins  decision  does  not 
require  a  change  in  the  regulation. 
Hopkjns  relates  solely  to  liability  in 
mixed  motive  cases;  its  does  not  affect 
the  standards  of  proof  apphcable  to 
liability  or  relief  in  single  motive  cases. 
We  recognize  that  the  regulation  will  be 
applied  most  often  to  determining 
whether  class  members  are  entitled  to 
individual  relief  after  a  class  finding  of 
discrimination,  but  it  is  also  applicable 
to  individual  cases  where  there  has 
been  a  finding  of  discrimination. 

We  also  believe  that  Hopkins  only 
applies  to  contemporaneous  mixed 


motive  cases,  i.e.,  those  cases  where 
both  motives  or  reasons  were  actually 
known  and  actually  affected  the 
decision.  If  an  agency  proves  by  clear 
and  convincing  evidence  that  it  had 
some  legitimate  reason  for  taking  the 
action  in  question  or  not  selecting  the 
complainant  but  only  discovered  that 
reason  after  the  actual  decision  was 
made,  it  would  not  escape  liability.  It 
may  succeed,  however,  in  limiting  the 
amount  of  relief. 

L  Interest 

In  the  process  of  developing  proposed 
part  1614,  EEOC  considered  proposals  to 
require  payment  of  interest  on  back  pay 
in  discrimination  cases  and  to  provide 
for  awards  of  attorney's  fees  in  Age 
Discrimination  In  Employment  Act 
cases.  The  Assistant  Attorney  General, 
Office  of  Legal  Counsel,  at  the 
Department  of  Justice  advised  us. 
however,  of  his  opinion  that  the  Back 
Pay  Act  of  1966,  5  U.S.C,  5596,  does  not 
serve  as  a  waiver  of  sovereign  immunity 
for  those  purposes.  Therefore,  we 
provided  in  proposed  S  1614.501  that 
interest  on  back  pay  may  not  be 
awarded  to  federal  applicants  or 
employees  who  prevail  in  discrimination 
claims.  Proposed  S  iei4.501(e)  remained 
unchanged  from  its  counterpart  in  part 
1613;  that  is,  the  attorney's  fees  awards 
provisions  shall  apply  to  allegations  of 
discrimination  or  retaliation  prohibited 
by  title  VD  and  the  Rehabilitation  Act 

Some  commenters  suggested  that  the 
Department  of  justice's  opinion  is 
incorrect  and  that  EEOC  should  award 
interest  on  back  pay  and  attorney's  fees 
on  ADEA  complaints.  EEOC  asked  the 
Attorney  General  to  reconsider  the 
Assistant  Attorney  General's  opinion. 
The  Attorney  General  forwarded  the 
Commission's  request  to  the  Assistant 
Attorney  General  who  notified  the 
EEOC  that  he  was  adhering  to  the 
conclusion  of  his  earher  memorandum. 
We  note  that  the  Court  of  Appeals  for 
the  District  of  Columbia  recently  ruled 
against  the  Justice  Department's 
position,  finding  that  the  Back  Pay  Act 
waived  soverign  immunity  for  the  award 
of  interest  on  backpay  in  employment 
discrimination  cases.  Brown  v.  U.S. 
Department  of  the  Army.  918  F.2d  214 
(1990).  A  few  commenters  also  noted 
that  the  proposal  went  too  far  when  it 
stated  that  interest  may  never  be  paid 
on  back  pay  awards  under  part  1614 
since  sovereign  immunity  has  been 
waived  for  some  agencies,  e.g..  the 
Postal  Service.  Further,  section  114  of 
the  Civil  Rights  Act  of  1991,  Pubhc  Law 
No.  102-166  (1991),  amends  section  717 
of  title  VD  to  provide  for  the  payment  of 
interest  on  back  pay.  Consequently,  tlie 
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regulation  provides  for  payment  of 
interest  where  sovereign  immunity  has 

been  waived 

Section  by  Section  Analysis 

In  addition  to  the  structural  changes 
nnd  significant  issues  noted  above,  we 
considered  comments  seeking  numerous 
changes  to  the  proposed  regulations  and 
have  adopted  many  of  them.  The  public 
comments  contained  hundreds  of 
comments  of  an  editorial  nature  or  of 
minimal  general  interest.  We  considered 
all  comments  and  made  many  changes 
to  the  regulations  based  on  those 
comments.  We  have  not  detailed  every 
change  or  decision  not  to  make  a  change 
in  this  analysis.  We  list  below,  on  a 
section  by  section  basis,  those 
comments  and  changes  that  require 
explanation  or  are  of  general  public 
interest. 

Section  102(b)(3) 

Some  agencies  beheved  that  they 
were  restricted  in  appointing  Special 
Emphasis  Program  Managers  to  those 
listed  in  the  regulation.  The  Office  of 
Personnel  Management  commented  on 
the  provision  and  suggested  that  it  be 
changed  to  provide  designation  of  such 
program  managers  as  may  be  required 
by  0PM  or  the  particular  agency.  We 
changed  the  provision  to  make  clear  that 
agencies  are  permitted  to  appoint 
Special  Emphasis  Program  Managers  as 
may  be  necessary,  in  addition  to  those 
listed  as  examples  in  the  regulation. 

Other  commenters  objected  to  the 
provision  in  the  regulation  that  the  EEO 
Director  be  under  the  immediate 
supervision  of  the  head  of  the  agency. 
That  provision  has  been  in  the  federal 
sector  regulations  since  1972.  Moreover, 
section  1814.607  permits  that  individual 
to  delegate  that  authority.  Ultimate 
responsibihty  would  remain,  though, 
wTth  the  higher  official. 

Section  103(a) 

In  editing  the  final  rule,  we  state  in 
this  section  that  complaints  alleging 
retaliation  prohibited  by  title  VII,  the 
ADEA.  the  Rehabilitation  Act  and  the 
Equal  Pay  Act  are  considered  to  be 
complaints  of  disciimination  for 
purposes  of  this  part  (As  indicated  in 
S  1614.1(n(b),  a  complaint  of  retaliation 
can  be  predicated  on  opposing  practices 
made  unlawful  by  these  statutes  as  well 
as  participating  in  administrative  or 
judicial  proceedings  under  those 
statutes.)  The  change  is  purely  editorial 
in  nature  and  does  not  affect  the 
coverage  of  retaliation  as  a  prohibited 
practice  under  the  statutes  and  the 
regulations.  Whenever  any  regulation  in 
this  part  speaks  of  a  complaint  of 
discrimination,  the  reference  should  also 


be  read  to  include  a  complaint  of 
retaliation. 

Section  103(b)(4) 

An  agency  requested  that  we  define 
"unit  of  the  legislative  and  judicial 
branches"  for  purposes  of  coverage 
under  this  part  and  recommended  that 
only  competitive  service  positions  in 
these  units  be  covered.  We  have 
concluded  that  the  question  is  best  left 
for  case  by  case  analysis  and  decision 
and,  therefore,  decfine  to  include  a 
definition  in  the  regulation. 

Section  103  (c)  and  (d) 

The  Commission  has  revie^^wed  its 
proposed  regulation  in  light  ol  Equal 
Employment  Opportunity  Commission  v. 
Arabian  American  Oil  Co.,  Ill  S.Ct. 
1227  (1991).  The  Commission  believes, 
as  did  the  Civil  Service  Commission, 
that  the  statutes  prohibiting 
discrimination  in  federal  employment 
insofar  as  they  are  unaffected  by  treaty 
obligations,  apply  to  federal  employees 
overseas.  The  legislative  history  of  the 
statutes  clearly  envisions  coverage  of 
overseas  employees,  and  there  is  no 
possibility  of  conflict  with  foreign  laws. 
This  conclusion  is  bolstered  by 
Congress"  specific  coverage  of  overseas 
employment  in  section  109  of  the  1991 
CivJ  Rights  Act  . 

In  response  to  a  comment  received 
during  the  public  comment  period,  the 
Commission  included  an  explicit 
exemption  from  this  Part  for  uniformed 
members  of  the  military  departments 
listed  in  5  U.S.C.  102.  The  exclusion  is 
consistent  with  Johnson  v.  Hoffman,  424 
F.  Supp.  490  (E.D.  Mo.  1977),  affd  sub 
nom..  Johnson  v.  Alexander,  572  F.2d 
1219  (8th  Or),  cert,  denied,  439  U.S.  986 
(1978). 

Section  105(b) 

A  commenter  suggested  that  we 
provide  that  the  written  notice  of  rights 
and  responsibilities  required  by  this 
section  may  be  sent  to  the  aggrieved 
person  immediately  following  the  initial 
counseling  session  if  the  counseling 
session  took  place  over  the  telephone. 
The  section  requires  counselors  to 
advise  individuals  in  writing  of  their 
rights  and  responsibilities  at  the  initial 
counseling  session.  We  agree  with  the 
comment  and  intend  the  section,  as 
written,  to  cover  providing  the  notice 
immediately  following  the  counseling 
session  in  those  circumstances. 

Section  105(e) 

We  received  a  number  of  comments 
on  the  provision  for  extending  the 
counseling  session  for  an  additional 
period  of  no  more  than  60  days,  upon 
agreement  between  the  aggrieved 


person  and  the  counselor.  Several 
commenters  requested  that  the  section 

be  chanRpd  to  allow  for  extensions  wnth 
the  approval  of  the  F.EO  Director 
another  commenter  asked  if  the  agency 
must  agree  if  the  complainant  requests 
an  extension.  We  are  clarifying  the 
section  by  replacing  '"counselor"  with 
"agency  "  The  secHcn  now  requires  that 
both  the  complainant  and  the  agency 
(through  the  EEC  Office,  not  the 
counselor)  must  agree  to  an  extension. 

Section  105(f) 

An  agency  inquired  whether  the 
provision  for  an  extension  applied  only 
to  a  department-  or  agency-wide 
aliemative  dispute  resolution  (.^DR) 
process,  or  included  local  ADR 
procedures.  The  regulation  is  written 
broadly  to  cover  any  ADR  procedure, 
whether  it  is  local  or  agency-wjde. 

Section  107 

We  have  changed  the  title  of  this 

section  from  "Rejections  nr 
Cancellations  of  Complaints    to 
"Dismissals  of  Complaints."  The  change 
simplifies  the  section. 

Section  107(aj 

This  section  p^o\iaes  for  dismissal  of 
complaints  for  failure  to  state  a  claim  or 
stating  a  claim  that  is  pending  before  or 
has  been  decided  by  the  agency  or 
EEOC.  In  response  to  a  comment 
regarding  class  complaints  and  this 
section,  we  note  that  if  an  agency 
accepts  an  administrative  judge's 
recommendat!un  to  accept  a  class 
complaint,  individual  complaints 
concerning  the  class  allegations  filed 
before  or  after  acceptance  of  the  class 
complaint  by  class  members  are 
subsumed  into  the  class  complaint,  and 
should  not  be  dismissed.  The 
Commission  believes  such  a  provision  is 
necessary  to  preserve  individual  rights 
when  the  class  complaint  is  dismissed 
without  a  determinp.tion  binding  the 
individual. 

Section  107(b) 

In  response  to  a  comment,  we  have 
added  the  clause  "and  is  not  like  or 
related  to  the  matterfs)  brought  to  the 
attention  of  a  Counselor"  to  clarify 
dismissal  of  complaints  or  issues  that 
have  not  been  raised  with  a  Counselor. 
The  Com.missjon  agrees  with  the  line  of 
cases  following  the  holding  in  Sanchez 
V.  Standard  B -end X  431  F.2d  455  (5th 
Cir.  1970).  that  bases  of  discrimination 
(e.g..  race,  sex,  age,  handicap)  can  be 
changed  or  added  during  the  complaint 
process.  We  have  added  a  provision  for 
remanding  like  or  related  issues  for 
counseling  and  other  appropriate  action 
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when  such  an  issue  is  raised  at  a  later 
time,  The  agency  retains  the  authority  to 
dismiss  any  such  issue  for  the  reasons 
delineated  in  this  section. 

Section  107(e) 

We  have  rewritten  this  section 
providing  for  dismissals  of  complaints 
that  allege  discrimination  as  to  proposed 
personnel  actions  to  include  dismissals 
of  allegations  of  proposals  to  take 
personnel  actions  or  any  preliminary 
steps  to  a  personnel  action.  We  intend 
the  section  to  require  dismissal  of 
complaints  that  allege  discnmination  in 
any  preliminary  steps  that  do  not. 
without  further  action,  affect  the  person; 
for  example,  progress  reviews  or 
improvement  periods  that  are  not  a  part 
of  any  official  file  on  the  emplovee.  If 
the  individual  alleges,  however,  that  the 
preliminary  step  was  taken  for  the 
purpose  of  harassing  the  individual  for  a 
prohibited  reason,  the  comiplaint  cannot 
be  dismissed  under  this  section  because 
if  has  already  affected  the  employee. 

One  agency  suggested  that  mootness 
be  explicitly  added  to  the  regulation.  We 
have  adopted  that  suggestion  and 
included  the  explicit  provision  m  this 
subsection.  While  mootness  could  also 
be  classified  under  failure  to  state  a 
claim.  It  IS  added  to  this  subsection  to 
permit  it  to  be  raised  throughout  the 
complaint  process,  since  mootness  can 
occur  throughout  the  process. 

Section  107(g) 

We  have  clarified  the  intent  of  this 
section.  It  provided  that  an  agency  could 
dismiss  for  failure  to  cooperate  when 
the  complainant  failed  to  "satii.''y"  a 
written  request  to  provide  information 
or  to  proceed.  We  understand  tnat  some 
complaints  have  been  dismissed 
because  agencies  believed  that  a 
complainant  did  not  fully  satisfy  a  given 
request.  This  result  was  never  intended 
The  provision  has  now  been  modified  to 
state  that  a  dismissal  is  only  appropriate 
on  this  basis  when  the  complainant  fails 
to  respond  to  such  a  written  request  or 
his  or  her  response  does  not  address  the 
agency's  request. 

Section  107(h) 

One  agency  requested  that  delegation 
of  authority  under  this  section  for 
certification  of  offers  of  full  relief  be 
expanded.  The  section  only  allows 
certification  to  designees  reporting 
directly  to  the  EEO  Director  or  the  Chief 
Legal  Officer.  We  purposely  do  not 
provide  for  further  delegation  of 
authority  for  certification  of  offers  of  full 
relief  because  we  anticipate  that 
agencies  will  use  the  procedure 
infrequently  and  we  do  not  believe  that 
delegation  below  the  level  for  which  the 


regulation  provides  is  necessary  or 
advisable. 

We  also  want  to  clanfy  how  '.he 
dismissal  for  failure  to  accept  full  relief 
operates.  If  an  agency  makes  a  certified 
offer  of  full  relief  and  the  complainant 
rejects  it,  the  agency  shall  dismiss  the 
complaint.  The  individual  can  appeal 
this  dismissal  to  EEOC  If  EEOC  finds 
that  the  relief  offered  by  the  agpnry  was 
not  full  relief  EEOC  will  issue  an 
appellate  decision  reversing  the 
dismissal  The  decision  will  remand  the 
cnmplaint  to  the  agency  to  be  processed 
further  in  accordance  with  the  normal 
procedures  unless  a  revised  offer  of  full 
relief  complying  with  EEOC's 
determination  is  made  within  a  stated 
period  of  time.  If  ElEOC  finds  that  the 
relief  offered  by  the  agency  was  full 
relief,  it  will  affirm  the  agency's 
dismissal  of  the  complaint  and  the 
complainant  can  file  a  civil  action  for  a 
determination  of  his  or  her  rights.  If 
EEOC  affirms  the  agency  s  dismissal. 
the  agency  has  the  authority  to  re-offer 
the  relief  but  it  is  not  required  to  do  so. 

We  have  lengthened  the  time 
provided  in  the  section  for  complainants 
to  consider  certified  offers  of  full  relief 
from  15  days  to  30  days  to  enable 
complainants  to  seek  legal  advice  on  the 
sufficiency  of  the  offer  of  full  relief  As 
discussed  in  the  EEOC  Management 
Directive,  with  each  offer  of  full  relief 
the  agency  must  attach  a  copy  of  the 
EEOC  pamphlet  describing  the  remedies 
that  may  be  available  to  the  individual. 
Further  information  appears  in  the 
EEOC  Management  Directive. 

Many  commenters  expressed  concern 
generally  with  the  provisions  in  Subpart 
A  that  referenced  management  directive 
instructions.  We  have  retained  those 
provisions.  We  would  like  to  clarify  that 
the  management  directive  will  not 
contain  instructions  regarding  internal 
structure  of  agency  EEO  programs  and 
persormel.  We  do  not  believe  it  is 
appropriate  to  include  the  management 
directive  instructions  in  the  regulation 
itself  Consistent  with  statute  and 
Executive  order,  the  Commission  issues 
regulations,  and  instructions  in 
management  directives.  It  would  not 
serve  the  purpose  of  these  regulations  to 
include  the  interpretations  and 
instructions  of  management  directives  In 
the  regulations.  Management  directives 
will  contain  instructions  and  guidance 
that  !S  nonregulatory  in  nature. 

Section  108 

The  investigative  provisions  combine 
some  of  the  provisions  of  J  J  1614.106 
and  1614.405  of  the  proposed  rule. 


Section  U>Sie) 

One  of  the  intelligence  agencies 
requested  a  provision  for  a  unilateral 
extension  of  the  180  day  agency 
processing  time  of  45  days  to  allow  for 
sanitization  of  the  files.  We  have  added 
a  sentence  in  the  section  providing  that 
intelligence  agencies  may  unilaterally 
extend  for  up  to  30  days  to  sanitize  a 
file,  provided  they  notify  the 
complainant  of  the  extension. 

Section  108(e)  and  (f) 

A  number  of  agencies  asked  for 
clarification  regarding  processing  of 
complaints  where  some,  but  not  all, 
issues  are  accepted  for  investigation.  In 
part  1613,  complaints  are  split  between 
rejected  issues  and  issues  accepted  for 
investigation.  Complainants  may  appeal 
the  rejected  issues  independently  of  the 
rest  of  the  complaint.  Part  1614  will 
operate  similarly,  but  will  not  provide 
for  splitting  of  complaints.  Under  part 
1614  agencies  will  notify  complainants 
of  the  issues  that  are  accepted  and  those 
that  are  dismissed.  If  the  complainant 
wishes  to  pursue  any  of  the  dismissed 
issues,  the  complainant  would  have  to 
appeal  the  dismissal  within  30  days  of 
receipt  of  the  dismissal.  When  an  appeal 
is  filed,  the  time  limit  for  processing  the 
remainder  of  the  complaint  will  be 
suspended  until  a  final  Commission 
decision  is  issued. 

Section  109 

The  hearing  provisions  are  taken 
substantially  from  S  1614.406  of  the 
proposed  regulation. 

Section  109(e) 

This  provision  was  formerly  in 
proposed  section  1614.406(c).  One 
commenter  suggested  that  the  provision 
for  statements  setting  forth  material 
facts  believed  not  to  be  in  genuine 
dispute  in  this  section  should  include  a 
requirement  that  they  be  filed  at  least  15 
days  before  the  hearing.  The 
adminiatrative  judge  can  set  time  limits 
for  submission  of  statements,  as  well  as 
for  discovery,  as  part  of  his  or  her 
control  over  the  hearing  process.  We 
decline,  therefore,  to  provide  time  limits 
in  the  regulation. 

Section  109(f) 

One  agency  and  several  other 
commenters  suggested  that  the  hearing 
section  in  proposed  §  1614.406(d) 
contain  a  provision  requiring  transcripts 
of  hearings.  We  have  added  this  section 
to  provide,  as  in  part  1613.  for 
transcripts  of  hearings,  to  be  arranged 
for  and  paid  for  by  the  agencies. 
Agencies  currently  budget  for  and 
receive  appropriations  for  transcripts, 
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while  EEOC  does  not.  The  requirement 
that  agencies  continue  to  do  so  under 
part  1614  is  consistent  with  current 
practice. 

Section  201(c)  \  ^ 

We  moved  this  section  covering 
exhaustion  of  Administrative  remedies 
under  the  Age  Discrimination  in 
Employment  Act  from  proposed 
§  1614.410  to  201(c).  The  proposed  rule 
contained  two  separate  sections  on  civil 
action  rights,  one  for  the  ADEA 
(§  1614.410)  and  one  for  title  VII  and  the 
Rehabilitation  Act  (§  1614.409).  We  have 
consolidated  the  two  sections  to 
simplify  the  regiilation  and  make  it  clear 
that  the  civil  action  rights  under  the 
three  statues  are  the  same. 
Consequently,  we  moved  the  ADEA 
exhaustion  of  administrative  remedies 
section  to  §  1614.201,  We  did  not  make 
any  changes  to  the  substance  of  the 
section. 

Section  202 

Several  agencies  commented  on  our 
inclusion  of  Equal  Pay  Act  complaints  in 
part  1614.  Part  1613  did  not  cover  Equal 
Pay  Act  complaints,  but  they  were 
processed  by  EEOC  district  offices  in 
accordance  with  a  management 
directive.  Equal  Pay  Act  complaints 
against  all  federal  agencies,  including 
the  Postal  Service,  the  Tennessee  Valley 
Authority  and  the  Postal  Rate 
Com^mission,  will  now  be  processed  in 
accordance  with  part  1614  in  the  same 
manner  as  all  other  federal  sector 
complaints  covered  by  this  part.  We 
believe  inclusion  of  Equal  Pay  Act 
complaints  in  this  part  is  warranted 
because  any  Equal  Pay  Act  complaint  is 
also  a  title  VII  sex  discrimination 
complaint. 

Section  203(a)(6) 

One  commenter  requested  that  the 
definition  of  qualified  individual  with 
handicaps  include  a  requirement  for 
meeting  policy-based  criteria  as  well  as 
experience  and  education  criteria.  We 
did  not  change  the  regulation  because 
we  believe  that  the  requirement  that  an 
applicant  or  employee  be  able  to 
perform  the  essential  functions  of  the 
position  in  question  includes  meeting 
legitimate  policy-based  criteria.  The 
phrase  "essential  functions"  includes 
agency -established  norms  of  personal 
demeanor  and  conduct  in  addition  to  job 
performance  standards. 

Section  203(d) 

In  response  to  comments,  we  have 
made  two  changes  to  this  section 
prohibiting  the  use  of  employment  tests 
or  other  selection  criteria  that  tend  to 
screen  out  qualified  individuals  with 


handicaps.  We  included  the  phrase    or 
other  examining  authority"  in  section 
203(d)(l)(ii)  for  those  agencies  that  are 
not  under  0PM  authority.  Consistent 
with  this  change,  we  added  a  provision 
in  the  same  subparagraph  to  make  clear 
that  OPM  must  show  that  no  alternative 
tests  are  available  for  those  tests  it 
develops  and  that  other  agencies  must 
make  that  showing  for  tests  they  have 
authority  to  develop.  One  commenter 
asked  whether  a  limited  appointment  is 
a  test.  This  section  applies  to  tests  or 
other  selection  criteria  and  limited 
appointments  are  not  selection  criteria. 
As  a  result,  limited  appointments  are 
not  covered  by  this  provision. 

Section  204 

As  we  noted  under  section  107(a),  if 
an  agency  accepts  an  administrative 
judge's  recommendation  to  accept  a 
class  complaint,  individual  complaints 
concerning  the  class  allegations  filed  by 
class  members  before  or  after 
acceptance  of  the  class  complaint  are 
subsumed  within  the  class  complaint, 
and  should  not  be  dismissed. 

Section  203(h) 

A  new  subsection  (h)  has  been  added 
to  incorporate  the  amendments  to  the 
Rehabilitation  Act  made  by  section  512 
of  the  Americans  with  Disabilities  Act. 
That  provision  excludes  current  users  of 
illegal  drugs  from  the  definition  of  the 
term  individual  with  handicap(s].  The 
Commission  intends  his  subsection  to 
be  interpreted  in  a  manner  consistent 
with  S  1630.3(a)-(c}  of  the  Commission's 
regulations  implementing  title  I  of  the 
Americans  with  Disabilities  Act,  29  CFR 
1630.3(a}-(c),  with  the  corresponding 
sections  of  the  Interpretive  Guidance 
accompanying  those  regulations,  and 
with  this  section. 

Section  204(d)(3) 

When  an  allegation  contained  in  a 
class  complaint  was  not  raised  in 
counseling,  but  the  failure  to  raise  it  is 
satisfactorily  explained  under  this 
section,  the  allegation  will  be  referred  to 
a  counselor  and  then  will  be 
consolidated  with  the  original  class 
complaint. 

Section  204(k)(3) 

The  45-day  time  limit  in  this  section 
defining  the  period  for  which  class-wide 
discrimination  can  be  found  is  not 
intended  to  limit  the  two-year  time 
period  for  which  back  pay  can  be 
recovered  by  a  class  member. 

Section  301 

This  section  provides  that  election 
between  the  negotiated  grievance 
process  and  the  EEO  complaint  process 


occurs  upon  filing  of  a  written 
complaint.  Election  does  not  occur  when 
an  aggrieved  person  contacts  a 
counselor  because  counseling  provides 
the  person  with  information  that  allows 
him  or  her  to  decide  which  process  to 
elect. 

Section  301(b) 

In  response  to  a  request  for 
clarification,  this  section  applies  both  to 
complainants  who  are  covered  by 
collective  bargaining  agreements  that  do 
not  permit  allegations  of  discrimination 
to  be  raised  in  the  negotiated  grievance 
procedure  and  complainants  who  are 
not  covered  by  collective  bargaining 
agreements.  In  other  words,  the  election 
provision  of  section  ,301(a)  applies  when 
5  U.S.C,  7121(d)  applies  and  when  the 
complainant  is  covered  by  a  collective 
bargaining  agreement  that  permits 
allegations  of  discrimination  to  be 
raised  in  the  negotiated  grievance 
procedure. 

Section  302(b) 

This  section  provides  for  election 
between  filing  a  mixed  case  appeal  with 
M5PB  or  a  mixed  case  complaint  in  the 
EEO  process.  A  commenter  requested 
that  agencies  be  required  to  inform 
employees  of  the  right  to  elect  among 
three  processes,  an  MSPB  appeal,  the 
section  7121(d)  grievance  procedure  or 
an  EEO  complaint.  Counselors  must 
inform  employees  of  the  three  options 
and  the  election  requirements.  We 
added  clarification  at  the  end  of  the 
section  for  those  instances  in  which  a 
person  files  a  mixed  case  appeal  with 
.MSPB  and  MSPB  dismisses  the  appeal 
as  nonjunsdictional.  If  the  individual 
filed  the  mixed  case  appeal  instead  of  a 
mixed  case  complaint,  agencies  are 
required  to  inform  the  individual  that  he 
or  she  may  contact  a  counselor  within 
45  days  and  that  the  filing  of  the  mixed 
case  appeal  will  be  deemed  to  be  the 
date  the  individual  initially  contacted 
the  counselor.  If  the  individual  filed  the 
appeal  with  MSPB  from  an  agency's 
final  decision  on  the  mixed  case 
complaint  without  a  hearing,  the  agency 
shall  issue  the  notice  required  by 
§  1614  108(n  and  give  the  individual  the 
choice  between  a  hearing  and  an 
immediate  decision. 

Section  305(a) 

An  agency  noted  that  the  15-day  filing 
deadline  for  oppositions  to  petitions  to 
EEOC  from  MSPB  decisions  on  mixed 
case  appeals  in  this  section  runs  from 
the  date  of  service  of  the  petition  while 
most  other  such  deadlines  run  from 
receipt.  We  have  left  the  date  of  service 
provision  unchanged  because  the  statute 
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requires  that  the  Commission  determine 
within  30  days  whether  to  consider  the 
MSPB  decision.  5  U.S.C.  7702(b)(2). 

Section  402 

The  time  limits  for  tiling  appeals  has 
been  clarified  by  adding  a  new 
subsection  indicating  when  the  time 
limits  begin  to  run.  Consistent  with  the 
recent  decision  in  Irwin  v.  Veterans 
Administration.  Ill  S.Ct.  453  (1990). 
where  a  complainant  is  represented  by 
an  attorney  of  record,  the  lime  for 
appeal  begma  to  run  from  the  day  when 
the  attorney  receives  the  final  decision. 
Where  the  complainant  is  not 
represented  by  an  attorney,  the  time 
period  for  appeal  begins  to  run  from  the 
day  that  the  complainant  receives  the 
final  decision.  Section  1614.605  has  been 
revised  to  be  consistent  with  this 
provision. 

Section  403(a) 

Commenters  expressed  concern 
regarding  the  provision  in  this  section 
for  filing  a  supporting  statement  or  brief 
with  the  notice  of  appeal.  We  have 
revised  the  reg\ilation  to  provide  in 
section  403(d)  that  any  supporting 
statement  or  brief  must  be  filed  within 
30  days  of  the  date  the  appeal  was  filed. 
This  section  does  not  require  that  a 
supporting  statement  or  brief  be  filed,  it 
merely  provides  an  opportunity  for  such 
a  filing.  If  no  supporting  statement  or 
brief  is  filed,  then  OFO  wnll  decide  the 
case  based  on  the  existing  records. 

Section  403(b) 

This  section  contains  a  requirement 
that  complainants  serve  the  agency  with 
the  appeal  and  supporting  statement  or 
brief  when  they  file  it  with  the  EEOC. 
We  note  that  failxire  to  serve  the  agency 
will  not  result  in  automatic  dismissal  of 
the  appeal. 

Section  403(d) 

The  agency's  requirement  to  submit 
the  complaint  file  and  any  statement  of 
position  It  chooses  to  submit  has  been 
modified  to  provide  that  the  submission 
will  occur  after  receipt  of  a  request  for 
the  file  by  the  Office  of  Federal 
Operations.  With  the  modification,  the 
agency  will  be  able  to  refer  to  the 
appeal  number  assigned  to  the  appeal. 

Section  404 

A  commenter  suggested  that  if  a 
record  is  found  to  be  inadequate  m  a 
grievance,  it  should  be  remanded  to  the 
agency.  While  EEOC  believes  that  the 
supplementation  or  remand  provision 
will  be  used  infrequently,  either  may  be 
used  when  a  discrimination  issue  m  a 
negotiated  grievance  is  appealed  to 
EEOC. 


Section  405(b) 

OFO  employs  the  "de  novo"  standard 
of  review  when  issuing  decisions  on 
appeals.  A  credibility  determination  of 
an  administrative  judge  that  is  based  on 
the  demeanor  or  tone  of  voice  of  the 
witness,  however,  will  be  accepted  by 
OFO  unless  OFO  finds  that  the 
determination  was  clearly  erroneous 
e.g.,  where  documents  or  other  ob)ective 
evidence  contradicts  the  witness  stor> 
or  the  story  itself  is  so  intemallv 
inconsistent  or  implausible  that  a 
reasonable  factfinder  would  not  credit 
it.  See  Anderson  v.  Bessemer  City.  470 
US  564,  575  (1985). 

Section  403 

We  have  placed  this  section  in 
reserve  and  titled  it  'Time  Limits." 
Many  commenters  noted  that  the 

Commission  had  not  placed  time  limits 
on  itself  in  the  appeal  section  and 
expressed  concern  that  the  abstnip  (if 
such  limits  was  inequitable  and  couid 
result  in  delays  at  the  EEOC.  Because 
we  have  changed  the  appellate  process 
from  the  proposed  part  1614.  we  do  not 
propose  an  appellate  time  limit  at  this 
time.  The  section  will  remain  reserved, 
though,  in  case  it  is  necessary  to  impose 
a  time  limit  in  the  future. 

Section  407 

In  editing  the  final  rule,  we  hdve 
removed  the  term  reopen  from  this 
section  and  renamed  the  sertion 
■Reconsideration.'  The  change  is  purely 
editonal  m  nature,  we  delermmed  that 
reconsideration  naturally  includes 
reopening  and  that  use  of  both  temis  is 
unnecessary  The  Commission  has  not 
changed  the  procedure  in  the  section. 
but  has  simplified  its  appellation. 

Subpart  E 

We  have  similarly  editorialized 
subpart  E.  changing  the  titles  of  the 
subpart  and  of  its  sections.  We  re i  eived 
some  comments  requesting  ciarintation 
of  the  terms  remedial  action  and 
corrective  action,  among  other  things. 
The  changes  are  not  substantive,  but 
merely  editorial  in  nature  and  are 
intended  to  simplify  and  clarifv  the 
terms  used  in  the  subpart.  Subpart  E  is 
renamed  Remedies  and  Enforcement.  Ittt 
sections  are  renamed  Remedies  and 
Relief,  Compliance  with  Final 
Commission  Decisions,  Enforcement  of 
Final  Commission  Decisions  and 
Compliance  with  Settlement 
Agreements  and  Final  Decisions. 
Section  1614.504  in  the  proposed  part 
1614  has  been  included  in  its  entirety  in 
§  1614.503. 


Section  501(bi 

We  deleted  the  second  referenrip  tn 
the  dear  and  convincing  standard  m  t*i»' 
r;,ddle  of  the  section  because  i!  ;« 
redundant.  The  first  r»^fereni:*  to  the 
standard  In  the  sertKin  Hprlien  biro  'o 
the  t>ack  pay  provision.  We  a! to 
changed  the  word  "made"  to    lit-i  lined" 
in  the  last  paragraph  of  section  501iCj](1) 
in  order  to  make  the  section  internally 
consistent  As  rorreotiy  ntfited 
elsewhere  in  sf^iion  .V"*!    nr.  Bfitrry  s 
back  pay  hnhilitv  i.n  r!it  "f  w^irr;  an 
unconditional  ofTfr  nf  rem'tetf  mrnf  \.% 
declined,  not  when  it  i?  mfirie  F."-^'-' 
Motor  Co.  V.  EEO(\  4,SH  V  S  :iq  :m  -(o 
(1982). 

Section  501fc}(7) 

An  agency  rf'q^le^!(»d  ffiH'  in  :t'"s 
section,  which  covers  relief  'nvoivi-'c  ,':" 
employee,  the  r<'m,'Tii8Sion  addrt'ss  the 
situation  whcrp  a:  employee  voluntarily 
leaves  the  ngenry  before  a 
discriminHtion  finding  is  ma(ir   V\'f'  hi«\e 
considered  the  question  and  mm  i'ldpd 
that  it  cannot  be  sdrirf^xed  in  '.^t- 
regulation.  There  are  some  ir,«fHO'.'«   ;- 
which  an  emi';iAt'e>  vuiiirtjinly  iesMng 
tht'  asenry  would  out  o*"'  t^-it- 
nondiSfinminatory  placement  o^  '?'*'■■'"  t" 
and  further  back  pay  hnhtli'v    t'nt  'h,4i 
would  not  hold  tnie  for  nl!  c^^es   V\  o 
have  replaced  the  term    'i-'-naf  'vc 
promotion"  with  "nondis''n7,:,r:.=!tr,,-''. 
placement"  to  more  fHtth'olU  i;;',i'-:<""o  to; 
the  Commission  9  rpmptJn*«i  policy  and 
to  51614.501(8). 

Section  501(d) 

Several  agenrie«  raised  objections  to 
the  requirement  thai  agencies  carry  the 
burden  of  proving  failure  fo  mitigate. 
Case  aw  plac  es  the  failure  to  mitigate 
burden  upon  employers.  E.g..  Sellers  v. 
Delgado  Community  College.  839  F.2d 
1132,  1139  (5th  Cir  lf*WV  F*^  •:-'<'.<  \ 

School  Bd..  Citv  of  Son. /'    *':;    tv.gF2d 

951.  959  (4th  Cir  19«1):  VS.  v.  Lee  Way 
Motor  Freight.  Inr  .  20  Fair  Empl.  Prac. 
Cas.  (BNA)  1345  135fl  (IfHh  Cir.  1979); 
Sprogis  V.  United  Air  Lines.  Inc.,  517 
F.2d  387,  392  (7th  Cir.  1975).  Moreover. 
evidence  of  failure  to  mitigate  is  easily 
obtained  dunng  the  agency  investigation 
or  during  discovery  associated  with  the 
hearing. 

Section  SaZfb! 

Two  commoiiifTi,  «'nt«-^'  'hat  the 
requirement  of  itmpcii'v    '  conditional 
restoration  m  t.he  evfo'  of  a  request  for 
reconsideration  is  unprecedented,  would 
be  extremely  disruptive  and  exceeds 
EEOC'i  authority  The  requirement  is 
currently  found  in  §  1613.237  and  the 
EEOC  has  decided  to  retain  it  for 
reasons  of  equity. 
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Section  606 

We  received  a  number  of  comments 
asking  how  the  timeframes  of  subpart  A 
will  work  when  complaints  are 
consolidated  under  this  section.  We 
have  added  a  sentence  stating  that  the 
date  of  the  first  filed  complaint  controls 
the  applicable  timeframe. 

Section  607 

V\>  have  removed  proposed 
§  16:4  607  governing  severance  of  issues 
because  part  1614  does  not  provide  for 
it  Section  16T4.607  now  covers 
deiegdtiOR  of  authority.  Many  agencies 
objected  to  the  proposed  delegation 
section  and  requested  a  broader 
delegation  of  authority,  We  have 
changed  the  delegation  of  authority 
section  to  mirror  the  current  practice 
'..ider  part  1613,  providing  delegation 
from  the  agency  head  to  one  or  more 
designees. 

EEOC  believes  that  this  new 
complaint  process  will  provide  more 
efficient  resoFution  of  federal  sector 
employment  discrimination  complaints 
while,  at  the  same  time,  ensuring 
administrative  fairness. 

Complaints  filed  under  29  CFR  part 
1613  will  be  processed  under  the 
procedures  of  this  part,  except  that  for 
purposes  of  computing  time,  references 
i?.  the  regulations  to  performing  certain 
actions  from  the  date  of  filing  the 
complaint  shall  be  mterpreted  to  mean 
from  the  effective  date  of  these 
regulations.  The  Commission 
encourages  agencies  to  use  the  period 
prior  to  October  1, 1992,  to  complete 
processing  on  all  pending  complaints, 
especially  including  those  complaints 
filed  pnor  to  January  1, 1992.  In  addition. 
the  provision  in  §  1614.108  requiring  that 
investigations  be  completed  within  180 
days  from  the  filing  of  the  complaint 
shall  require  agencies  to  cojBiplete 
investigations  of  complaints  filed  under 
part  1613  within  one  year  of  the  effective 
date  of  these  regulations.  If,  in  any 
complaint  filed  under  part  1613,  the 
complainant  has  requested  a  decision 
without  a  hearing  or  has  not  notified  the 
agency  whether  a  hearing  is  requested 
within  the  applicable  time  limit,  the 
agency  will  treat  those  actions  as 
requests  for  an  immediate  decision  from 
the  agency  and.  in  accordance  with 
§  1614.110,  the  agency  shall  issue  a  final 
decision  within  120  days  of  the  effective 
date  of  these  regulations.  The  time 
period  for  investigating  and  issuing  final 
decisions  on  complaints  filed  under  part 
1613  is  longer  than  for  those  filed  under 
part  1614  to  permit  agencies  to  eliminate 
any  inventory  of  such  complaints  that 
may  exist  while  at  the  same  time 
implementing  these  new  regulations. 


These  regulations  have  been 
coordinated  with  affected  federal 
agencies  pursuant  to  Exec.  Order  No. 
12067  and  have  been  reviewed  by  the 
Office  of  Management  and  Budget 
pursuant  to  Exec  Order  No.  12291.  The 
Commission  hereby  pubUshes  its  final 
rule. 

List  of  Subjects  In  29  CFR  P  i  r^  1 6  <  4 

Equal  employment  opportunity. 
Government  employees.' 

For  the  Commission. 
Evan ).  Kemp,  ]t., 
Chairman. 

For  the  reasons  set  forth  in  the 
preamble,  title  29,  chapter  XIV  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  part  1814  to  read  as  follows: 

PAB^'  1614--FEOERAL  SECTOR 
EQUAL  EMPLOYMENT  OPPORTUNITY 

S».,bpa;"'  A  — Agency  P'ograir.  Tq  Promote 

1614.101  General  policy. 

1614.102  Agency  program. 

1614.103  Complaints  of  discrimination 
covered  by  this  part. 

1614.104  Agency  processing. 

1614.105  Pre-complaint  processing. 

1614.106  Individual  complaints. 

1614.107  Dismissals  of  complaints. 
1614.106    Investigation  of  complaints. 

1614.109  Hearings. 

1614.110  Final  decisions. 

Subpart  8~Pro«.'!sion9  ApphcaBle  to 
Particular  Complaints 

1614.201  '^    .;!3crimination  in  Employment 
Act. 

1614.202  Equal  Pay  Act. 

1614.203  Rehabilitation  Act. 

ici^    'yr^         Plq«g    ^r^^^ 


''■! 


Sobpart  C— Retatea  Processes 

1614.301  Relationship  to  negotiated 
grievance  procedure. 

1614.302  Mixed  case  complaints. 

1614.303  Petitions  to  the  EEOC  from  MSPB 
decisions  on  mixed  case  appeals  and 
complaints. 

1614.304  Contents  of  petition. 

1614.305  Consideration  procedures. 

1614.306  Referral  of  case  to  Special  Panel. 

1614.307  Organization  of  Special  Panel. 

1614.308  Practices  and  procedures  of  the 
Special  Panel. 

1614.309  Enforcement  of  Special  Panel 
decision. 

1614.310  Right  to  file  a  civil  action. 

Sut>part  D — Appeals  and  Civil  Actions 

1614.401  Appeals  to  the  Commission. 

1614.402  Time  for  appeals  to  the 
Commission. 

1614.403  How  to  appeal. 

1614.404  Appellate  procedure. 

1614.405  Decisions  on  appeals. 

1614.406  Time  limits.  [Reserved] 

1614.407  Reconsideration. 

1614.408  Civil  action:  Title  VII.  Age 
Discrimination  in  Employment  Act  and 
Rehabilitation  Act. 


1614.409    Civil  action:  Equal  Pay  Act. 
1614  410    Effect  of  filing  a  civil  action. 

Subpart  E — Remedies  and  Enforcement 

1614.501  Remedies  and  relief 

1614.502  Compliance  with  final  Commission 
decisions. 

1614.503  Enforcement  of  final  Commission 
decisions. 

1614.504  Compliance  with  settlement 
agreements  and  final  decisions 

Subpart  F— Matters  of  General  Applicability 

1614  6<:n  EEO  group  statistics 

1614.602  Reports  to  the  Commission. 

1614.603  Voiuntan,'  settlement  attempts. 

1614.604  Filing  and  computation  of  time. 

1614.605  Representation  and  official  time 
1614  606  [oint  processing  and  consolidation 

of  complaints. 
1614  807     Delegation  of  authority 

Authority';  29  U.S.C.  206(d).  633a,  791  and 
-«a:  42  U  S  C  2000e-16;  E.G.  1057-,  3  CFR, 
T5,S4-195a  Comp.,  p  218,  EG  11222.  3  CFR, 
l'^64-19ft.5  Comp..  p  306,  E.G.  11478.  3  CFR. 
1169  Comp.,  p  133;  EG  12106,  3  CFR,  19"8 
Corr;p    p.2B3:  Reorg.  Plan  No.  1  of  1978.  3 
CFR,  19~R  Comp  ,  p,321 

Subpart  A— Agency  Program  To 
Promote  Equal  Employment 
Opportunity 

§  1614.101     General  policy. 

(a)  It  is  the  policy  of  the  Government 
of  the  United  States  to  provide  equal 

opportunity  in  employment  for  all 
persons,  to  prohibit  discrimination  in 
employment  because  of  race,  color, 
religion,  sex.  national  origin,  age  or 
handicap  and  to  promote  the  full 
realization  of  equal  employment 
opportunity  through  a  continuing 
affirmative  program  in  each  agency. 

(b)  No  person  shall  be  subject  to 
retaliation  for  opposing  any  practice 
made  unlawful  by  title  VII  of  the  Civil 
Rights  .-^ct  ftitle  VII)  (42  U.S.C.  2000e  et 
seq],  the  Age  Discrimination  in 
Employment  .\c\  (ADEA)  (29  US  C  621 
etseq.].  the  Equal  Pay  Act  (29  U,S,C. 
206(d))  or  the  Rehabilitation  Act  (29 
U.S.C.  791  et  seq.]  or  for  participating  in 
any  stage  of  administrative  or  judicial 
proceedings  under  those  statutes. 

§1614.102    Agency  progrant. 

(a)  Each  agency  shall  maintain  a 
continuing  affirma'ive  program  to 
promote  equal  opportunity  and  to 
identify  and  eliminate  discriminatory 
practices  and  policies.  In  support  of  this 
program,  the  agency  shall: 

(1)  Provide  sufficient  resources  to  its 
equal  employment  opportunity  program 
to  ensure  efficient  and  successful 
operation: 

(2)  Provide  for  the  prompt,  fair  and 
impartial  processing  of  complaints  in 
accordance  with  this  part  and  the 


Federal  Register  /  Vol.  57.  No.  70  /  Friday,  April  10,  1992  /  Rules  and  Regulations  12847 


instructions  contained  in  the 
Commission's  Management  Directives; 

(3)  Conduct  a  continuing  campaign  to 
eradicate  every  form  of  prejudice  or 
discrimination  from  the  agency's 
personnel  policies,  practices  and 
working  conditions; 

(4)  Communicate  the  agency's  equal 
employment  opportunity  policy  and 
program  and  its  employment  needs  to  all 
sources  of  job  candidates  without  regard 
to  race,  color,  religion,  sex,  national, 
ongm,  age  or  handicap,  and  solicit  their 
recruitment  assistance  on  a  continuing 
basis; 

(5)  Review,  evaluate  and  control 
managerial  and  supervisory 
performance  in  such  a  manner  as  to 
insure  a  continuing  affirmative 
application  and  vigorous  enforcement  of 
the  policy  of  equal  opportunity,  and 
provide  orientation,  training  and  advice 
to  managers  and  supervisors  to  assure 
their  understanding  and  implementation 
of  the  equal  employment  opportunity 
policy  and  program; 

(6)  Take  appropnate  disciplinary 
action  against  employees  who  engage  in 
discriminatory  practices; 

(7)  Make  reasonable  accommodation 
to  the  religious  needs  of  applicants  and 
employees  when  those  accommodations 
can  be  made  without  undue  hardship  on 
the  business  of  the  agency; 

(8)  Make  reasonable  accommodation 
to  the  known  physical  or  mental 
limitations  of  qualified  applicants  and 
employees  with  handicaps  unless  the 
accommodation  would  impose  an  undue 
hardship  on  the  operation  of  the 
agency's  program; 

(9]  Reassign,  in  accordance  with 
§  1614.203(g],  nonprobationary 
employees  who  develop  physical  or 
mental  limitations  that  prevent  them 
from  performing  the  essential  functions 
of  their  positions  even  with  reasonable 
accommodation; 

(10!  Provide  recognition  to  employees. 
supervisors,  managers  and  units 
demonstrating  superior  accomplishment 
in  equal  employment  opportunity: 

(11)  Establish  a  system  for 
periodically  evaluating  the  effectiveness 
of  the  agency's  overall  equal 
employment  opportunity  effort; 

(12)  Provide  the  maximum  feasible 
opportunity  to  employees  to  enhance 
their  skills  through  on-the-job  training, 
work-study  programs  and  other  training 
measures  so  that  they  may  perform  at 
their  highest  potential  and  advance  in 
accordance  with  their  abilities; 

(13)  Inform  its  employees  and 
recognized  labor  organizations  of  the 
affirmative  equal  employment 
opportunity  policy  and  program  and 
enlist  their  cooperation;  and 


(14)  Participate  at  the  community  level 
with  other  employers,  with  schools  and 
universities  and  with  other  public  and 
private  groups  in  cooperative  action  to 
improve  employment  opportunities  and 
community  conditions  that  affect 
employability 

(b)  In  order  to  implement  its  program, 
each  agency  shall: 

(1)  Develop  the  plans,  procedures  and 
regulations  necessary  to  carry  out  its 
program; 

(2)  Appraise  its  personnel  operations 
at  regular  intervals  to  assure  their 
conformity  with  its  program,  this  part 
1614  and  the  instructions  contained  in 
the  Commissions  management 
directives; 

(3)  Designate  a  Director  of  Equal 
Employment  Opportunity  (EEO 
Director).  EEO  Officer(9),  and  such 
Special  Emphasis  Program  Managers 
(e.g..  People  With  Disabilities  {Yogram, 
Federal  Women's  Program  and  Hispanic 
Employment  Program),  clerical  and 
administrative  support  as  may  be 
necessary  to  carry  out  the  functions 
described  in  this  part  in  all 
organizational  units  of  the  agency  and  at 
all  agency  installations  The  FIX) 
Director  shall  be  under  the  immediate 
supervision  of  the  agency  head; 

(4)  Make  written  materials  available 
to  all  employees  and  applicants 
informing  them  of  the  variety  of  equal 
employment  opportunity  programs  and 
administrative  and  judicial  remedial 
procedures  available  to  them  and 
prominently  post  such  written  materials 
in  all  personnel  and  EEO  offices  and 
throughout  the  workplace; 

(5)  Ensure  that  full  cooperation  is 
provided  by  all  agency  employees  to 
EEO  Counselors  and  agency  EEO 
personnel  in  the  processing  and 
resolution  of  pre-compiaint  matters  and 
complaints  withm  an  agency  and  that 
full  cooperation  is  provided  to  the 
Commission  in  the  course  of  appeals. 
including  granting  the  Commission 
routine  access  to  personnel  records  of 
the  agency  when  required  in  connection 
with  an  investigation:  and 

(6)  Publicize  to  all  employees  and  post 
at  all  times  the  names,  business 
telephone  numbers  and  business 
dddresses  of  the  EEO  Counselors 
(unless  the  counseling  function  is 
centralized,  in  which  case  only  the 
telephone  number  and  address  need  be 
publicized  and  posted),  a  notice  of  the 
time  limits  and  necessity  of  contacting  a 
Counselor  before  filing  a  complaint  and 
the  telephone  numbers  and  addresses  of 
the  EEO  Director.  EEO  Officer(s)  and 
Special  Emphasis  Program  Managers. 

(c)  Under  each  agency  program,  the 
EEO  Director  shall  be  responsible  for: 


('li  .Advising  the  heaii  nf  ihe  ngency 
with  respect  to  the  preparation  of 
national  and  regional  equal  employment 
opportunity  plans,  procedures. 
regulations,  reports  and  other  matters 
pertaining  to  the  policy  in  {  1614.101  and 
the  agency  program; 

(2)  Evaluating  from  time  to  time  the 
sufficiency  of  the  total  agency  program 
for  equal  employment  opportunity  and 
reporting  to  the  head  of  the  agency  with 
recommendations  as  to  any 
improvement  or  correction  needed, 
including  remedial  or  disciplinary  action 
with  respect  to  managerial,  supervisory 
or  other  employees  who  have  failed  in 
their  responsibilities; 

[3]  Whpv.  authorized  by  the  head  of 
the  «>;»  n(  y  making  changes  in  programs 
and  procedures  designed  to  eliminate 
discriminatory  practices  and  to  Improve 
the  agency's  program  for  equal 
employment  opportunity; 

(4)  Providing  for  counseling  of 
aggrieved  individuals  and  for  the  receipt 
and  processing  of  individual  and  class 
complaints  of  discrimination;  and 

(5)  Assuring  that  individual 
complaints  are  fairly  and  thoroughly 
investigated  and  that  final  decisions  are 
issued  in  a  timely  manner  in  accordance 
with  this  part. 

(d)  Directives,  instructions,  forms  and 
other  Commission  materials  referenced 
in  this  part  may  be  obtained  in 
accordance  with  the  provisions  of  29 
CFR  1610.7  of  this  chapter. 

5  1614.103     Complaint*  of  dlscrtmiaatton 
coverwl  by  ttils  p«rL 

(a)  Individual  and  class  complaints  of 
employment  discrimination  and 
retaliation  prohibited  by  title  VII 
(discrimination  on  the  basis  of  race, 
color,  religion,  sex  and  national  origin), 
the  ADEA  (discrimination  on  the  basis 
of  age  when  the  aggrieved  individual  is 
at  least  40  years  of  age),  the  ^ 
Rehabilitation  Act  (discrimination  on 
the  basis  of  handicap)  or  the  Equal  Pay 
Act  (sex-based  wage  discrimination) 
shall  be  processed  in  accordance  with 
this  part.  Complaints  alleging  retahation 
prohibited  by  these  statutes  are 
considered  to  be  complaints  of 
discrimination  for  purposes  of  this  part. 

(b)  This  part  apphes  to; 

(1)  Military  departments  as  defined  in 
5  U.S.C.  102; 

(2)  Executive  agencies  as  defmed  in  5 
U.S.C.  105; 

(3)  The  United  States  Postal  Service. 
Postal  Rate  Commission  and  Tennessee 
Valley  Authority;  and 

(4)  All  units  of  the  legislative  and 
judicial  branches  of  the  Federal 
Government  having  positions  in  the 
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competiUve  service,  except  for 
complaints  under  the  Rehabilitation  Act- 

(c)  Within  the  covered  departments. 
agf'ncies  and  units,  this  part  applies  to 
ail  employees  and  applicants  for 
employment,  and  to  all  employment 
policies  or  practices  affecting  employees 
or  applicants  for  employment  including 
employees  and  applicants  who  are  paid 
from  nonappropriated  funds,  unless 
otherwise  excluded. 

(d)  This  part  does  not  apply  to: 

(1)  Uniformed  members  of  the  military 
departments  referred  to  in  paragraph 
(b]tl)  of  this  section: 

(2)  Employees  of  the  General 
Accounting  Office; 

(3)  Employees  of  the  Library  of 
Congress; 

f41  Aliens  employed  in  positions,  or 
who  apply  for  positions,  located  outside 
the  limits  of  the  United  States;  or 

(5)  Equal  Pay  Act  complaints  of 
employees  whose  services  are 
performed  within  a  foreign  country  or 
certain  United  States  territories  as 
provided  in  29  U.S.C  213(f).         | 

§1614,104     Agency  processing. 

(a)  Eacii  agency  subject  to  this  part 
shall  adopt  procedures  for  processing 
individual  and  class  complaints  of 
discrimination  that  include  the 
provisions  contained  in  §§  1614,105 
through  1614.110  and  in  §  1614.204.  and 
that  are  consistent  with  all  other 
applicable  provisions  of  this  part  and 
the  instructions  for  complaint  processing 
contained  in  the  Commission's 
Management  Directives. 

(b)  The  Commission  shall  periodically 
review  agency  resources  and  procedures 
to  ensure  that  an  agency  makes 
reasonable  efforts  to  resolve  complaints 
informally,  to  process  complaints  in  a 
timely  manner,  to  develop  adequate 
factual  records,  to  issue  decisions  that 
are  consistent  with  acceptable  legal 
standards,  to  explain  the  reasons  for  its 
decisions,  and  to  give  complainants 
adequate  and  timely  notice  of. their 
rights.  I 

I  1614.105     Pr»-comola*n1  processing, 
(a)  Aggneved  persons  who  beheve 
they  have  been  discriminated  against  on 
the  basis  of  race,  color,  religion,  sex. 
national  origin,  age  or  handicap  must 
consult  a  Counselor  prior  to  filing  a 
complaint  in  order  to  try  to  informally 
resolve  the  matter. 

(1)  An  aggrieved  person  must  initiate 
contact  with  a  Counselor  within  45  days 
of  the  date  of  the  matter  alleged  to  be 
discrimmatory  or.  in  the  case  of 
personnel  action,  within  45  days  of  the 
effective  date  of  the  action. 

(2)  The  agency  or  the  Commission 
shall  extend  the  45-day  time  limit  in 


paragraph  (a)(1)  of  this  section  when  thp 
individual  shows  that  he  or  she  was  not 
notified  of  the  time  hmits  and  was  not 
otherwise  aware  of  them,  that  be  or  she 
did  not  know  and  reasonably  should  nu; 
have  been  known  that  the 
discriminatory  matter  or  personnel 
action  occurred,  that  despite  due 
diligence  he  or  she  was  prevented  by 
circumstances  beyond  his  or  her  control 
from  contacting  the  counselor  within  the 
time  limits,  or  for  other  reasons 
considered  sufficient  by  the  agency  or 
the  Commission. 

(b)  At  the  initial  counseling  session. 
Counselors  must  advise  individuals  in 
writing  of  their  rights  and 
responsibilities,  including  the  right  to 
request  a  hearing  after  an  investigation 
by  the  agency,  election  rights  pursuant 
to  §§  1614.301  and  1614.302.  the  right  to 
file  a  notice  of  intent  to  sue  pursuant  to 
§  1614.201(a)  and  a  lawsuit  under  the 
ADEA  instead  of  an  administrative 
complaint  of  age  discrimination  under 
this  part,  the  duty  to  mitigate  damages, 
administrative  and'court  time  frames, 
and  that  only  the  matter(s)  raised  in 
precomplaint  counseling  (or  issues  like 
or  related  to  issues  raised  in  pre- 
complaint counseling)  may  \)e  alleged  in 
a  subsequent  complaint  filed  with  the 
agency.  Counselors  must  advise 
individuals  of  their  duty  to  keep  the 
agency  and  Commission  Informed  of 
their  current  address  and  to  serve  copies 
of  appeal  papers  on  the  agency.  The 
notice  required  by  paragraphs  (d)  or  (e) 
of  this  section  shall  include  a  notice  of 
the  right  to  file  a  class  complaint  If  the 
aggrieved  person  informs  the  Counselor 
that  he  or  she  wishes  to  file  a  class 
complaint,  the  Counselor  shall  explain 
the  class  complaint  procedures  and  the 
responsibihties  of  a  class  agent. 

(c)  Counselors  shall  conduct 
counseling  activities  in  accordance  with 
instructions  contained  in  Commission 
Management  Directives.  When  advised 
that  a  complaint  has  been  filed  by  aa 
aggrieved  person,  the  Counselor  shall 
submit  a  written  report  within  15  days  to 
the  agency  office  that  has  been 
designated  to  accept  complaints  and  the 
aggrieved  person  concerning  the  issues 
discussed  and  actions  taken  during 
counseling. 

(d)  Unless  the  aggrieved  person  agrees 
to  a  longer  coimseling  period  under 
paragraph  (e)  of  this  section,  or  the 
agency  has  an  established  dispute 
resolution  procedure  under  paragraph  (f) 
of  this  section,  the  Counselor  shall 
conduct  the  final  interview  with  the 
aggrieved  person  within  30  days  of  the 
date  the  aggrieved  person  brought  the 
matter  to  the  Counselor's  attention  if 
the  matter  has  not  been  resolved,  the 
aggrieved  person  shall  be  informed  in 


writing  by  the  Counselor,  not  later  than 
she  thirtieth  day  after  contacting  the 
Counselor,  of  the  right  to  file  a 
discrimination  complaint.  The  notice 
shall  inform  the  complainant  of  the  nght 
to  file  a  discrimination  complaint  within 
15  days  of  receipt  of  the  notice,  of  the 
appropriate  official  with  whom  to  file  a 
complaint  and  of  the  complaman!  s  duty 
to  a.ssure  that  the  agency  is  informed 
immediately  if  the  complainant  retains 
counsel  or  a  representative, 

(e)  Prior  to  the  end  of  the  3U-day 
period,  the  aggrieved  person  may  agree 
in  writing  with  the  agency  to  postpone 
the  final  intemew  and  extend  the 
counseling  period  for  an  additional 
period  of  no  more  than  60  days.  If  the 
matter  has  not  been  resolved  before  the 
conclusion  of  the  agreed  extension,  the 
notice  descnbed  m  paragraph  (dj  of  this 
section  shall  be  issued. 

(f)  Where  the  agency  has  an 
established  dispute  resolution  procedure 
and  the  aggneved  individual  agrees  to 
participate  in  ihe  procedure,  the  pre- 
complaint processing  penod  shall  be  90 
days.  If  the  matter  has  not  been  resolved 
before  the  90th  day.  the  notice  descnbed 
in  paragraph  (d)  of  this  section  shall  be 
issued. 

(g)  The  Counselor  shall  not  attempt  in 
any  way  to  restrain  the  aggneved 
person  fro.m  filing  a  complaint  The 
Counselor  shall  not  reveal  the  identity 
of  an  aggrieved  person  who  consulted 
the  Counselor,  except  when  authorized 
to  do  so  by  the  aggrieved  person,  or  until 
the  agency  has  received  a 
discrimination  complaint  under  this  part 
from  that  person  involving  that  same 
matter, 

§  1614.106    Individual  complaints. 

(a)  A  complaint  must  be  filed  with  the 
agency  that  allegedly  discriminated 
against  the  complainant. 

(b)  A  complaint  must  be  filed  within 
15  days  of  receipt  of  the  notice  required 
by  §  1614.105  (d).  (e)  or  (f), 

(c)  A  complaint  must  contain  a  signed 
statem.ent  from  the  person  claiming  to 
be  aggrieved  or  that  person's  attorney 
This  statement  must  be  sufficiently 
precise  to  identify  the  aggneved 
individual  and  the  agency  and  to 
descnbe  generally  the  act!on(s)  or 
practice(s)  that  form  the  basis  of  the 
complaint.  The  complaint  must  also 
contain  a  telephone  number  and  address 
where  the  complainant  or  the 
representative  can  be  contacted. 

(d)  The  agency  shall  acknowledge 
receipt  of  a  complaint  in  writing  and 
inform  the  complainant  of  the  date  on 
which  the  complaint  was  filed.  Such 
acknowledgement  shall  also  advise  the 
complainant  that: 
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(1)  the  complainant  has  the  right  to 
appeal  the  final  decision  or  dismissal  of 
all  or  a  portion  of  a  complaint:  and 

(2)  The  agency  is  required  to  conduct 
a  complete  and  fair  investigation  of  the 
complaint  within  180  days  of  the  filing  of 
the  complaint  unless  the  parties  agree  m 
writing  to  extend  the  period. 

§  1614.107    Dlsfnlssals  of  complaints. 

The  agency  shall  dismiss  a  complaint 
or  a  portion  of  a  complaint: 

(a)  That  fails  to  state  a  claim  under 

§  1614.103  or  §  1614-106(a)  or  states  the 
same  claim  that  is  pending  before  or  has 
been  decided  by  the  agency  or 
Commission; 

(b)  That  fails  to  comply  with  the 
applicable  time  limits  contained  m 
§§  1614.105,  1614.106  and  1614.204i(:| 
unless  the  agency  extends  the  time 
limits  in  accordance  with  §  1614.604(c]. 
or  that  raises  a  matter  that  has  not  been 
brought  to  the  attention  of  a  Counselor 
and  is  not  like  or  related  to  a  matter  thdt 
has  been  brought  to  the  attention  of  a 
Counselor: 

(c)  That  is  the  basis  of  a  pending  civil 
action  in  a  United  States  District  Court 
in  which  the  complainant  is  a  party 
provided  that  at  least  180  days  have 
passed  since  the  filing  of  the 
administrative  complaint,  or  that  was 
the  basis  of  a  civil  action  decided  by  a 
United  States  District  Court  m  which  the 
complainant  was  a  party; 

(d)  Where  the  complainant  has  raised 
the  matter  in  a  negotiated  grievance 
procedure  that  permits  allegations  of 
discnminatior  or  in  an  appeal  to  the 
Merit  Systems  Protection  Board  and 

§  1614  301  or  §  1614  302  indicates  that 
the  complainant  has  elected  to  pursue 
the  non-EEO  process; 

(e)  That  is  moot  or  alleges  that  a 
proposal  to  take  a  personnel  action,  or 
other  preliminary  step  to  taking  a 
personnel  action,  \s  discriminatory: 

(f)  Where  the  complainant  cannot  be 
located,  provided  that  reasonable  efforts 
have  been  made  to  lcK:ate  the 
complainant  and  the  complainant  has 
not  responded  within  15  days  to  a  notice 
of  proposed  dismissal  sent  to  his  or  her 
last  known  address; 

(g)  Where  the  agency  has  provided  the 
complainant  with  a  written  request  to 
provide  relevant  information  or 
otherwise  proceed  with  the  complaint, 
and  the  complainant  has  failed  to 
respond  to  the  request  within  15  days  of 
its  receipt  or  the  complainant's  response 
does  not  address  the  agency  s  request. 
provided  that  the  request  included  a 
notice  of  the  proposed  dismissal. 
Instead  of  dismissing  for  failure  to 
cooperate,  the  complaint  may  be 
adjudicated  if  sufficient  information  for 
that  purpose  is  available;  or 


(h)  If,  prior  to  the  issuance  of  the 
notice  required  by  5  1614.108(fl,  the 
complainant  refuses  within  30  days  of 
receipt  of  an  offer  of  settlement  to 
accept  an  agency  offer  of  full  relief 
containing  a  certification  from  the 
agency's  EEO  Director,  Chief  Legal 
Officer  or  a  designee  reporting  directly 
to  the  EEO  Director  or  the  Chief  Legal 
Officer  that  the  offer  constitutes  full 
relief,  provided  that  the  offer  gave 
notice  that  failure  to  accept  would  result 
in  dismissal  of  the  complaint.  An  offer  of 
full  relief  under  this  subsection  is  the 
appropriate  relief  in  §  1614  501 

§  1614.108    Investigation  of  complaints 

(a)  The  investigation  of  compioirits 
shall  be  conducted  by  the  agency 
against  which  the  complaint  has  been 
filed, 

(b)  In  accordance  with  instructions 
contained  in  Commission  Management 
Directives,  the  agency  shall  develop  a 
complete  and  impartial  factual  record 
upon  which  to  make  findings  on  the 
matters  raised  by  the  written  complaint. 
Agencies  may  use  an  exchange  of  letters 
or  memoranda,  interrogatories. 
investigations,  fact-finding  conferences 
or  any  other  fact-finding  methods  that 
efficiently  and  thoroughly  address  the 
matters  at  issue.  Agencies  are 
encouraged  to  incorporate  alteroative 
dispute  resolution  techniques  into  their 
investigative  efforts  In  order  to  promote 
early  resolution  of  complaints. 

(c)  The  procedures  in  paragraphs  (c) 
(1)  through  (31  of  this  section  apply  to 
the  investigation  of  complaints: 

(1)  The  complainant,  the  agency,  and 
any  employee  of  a  federal  agency  shall 
produce  such  documentary  and 
testimonial  evidence  as  the  investigator 
deems  necessary. 

(2)  Investigators  are  authorized  to 
administer  oaths.  Statements  of 
witnesses  shall  be  m.ade  under  oath  or 
affirmation  or,  alternatively,  by  written 
statement  under  penalty  of  perjury. 

(3)  When  the  complainant,  or  the 
agency  against  which  a  complaint  is 
filed,  or  its  employees  fail  without  good 
cause  shown  to  respond  fully  and  in 
timely  fashion  to  requests  for 
documents,  records,  comparative  data, 
statistics.,  affidavits,  or  the  attendance 
of  witness(es),  the  investigator  may  note 
in  the  investigative  record  that  the 
decisionmaker  should,  or  the 
Commission  on  appeal  may,  in 
appropriate  circumstances: 

(i)  Draw  an  adverse  inference  that  the 
requested  information,  or  the  testimony 
of  the  requested  witness,  would  have 
reflected  unfavorably  on  the  party 
refusing  to  provide  the  requested 
information; 


(ii)  Consid' r  !h>  matters  to  which  the 
requested  mformation  or  testimony 
pertains  to  be  estabUshed  in  favor  of  the 
opposing  party; 

(iii)  Exclude  other  evidence  offered  by 
the  party  failing  to  produce  the 
requested  information  or  witness; 

(iv)  Issue  a  decision  fully  or  partially 
in  favor  of  the  opposing  party;  or 

(v)  Take  such  other  actions  as  it 
deems  appropriate. 

(d)  Any  investigation  will  be 
conducted  by  investigators  with 
appropriate  security  clearances.  The 
Commission  will,  upon  request,  supply 
the  agency  with  the  name  of  an 
investigator  with  appropriate  security 
clearances. 

(e)  The  agency  shall  complete  its 
investigation  within  180  days  of  the  date 
of  filing  of  an  individual  complaint  or 
within  the  time  period  contained  in  an 
order  from  the  Office  of  Federal 
Operations  on  an  appeal  from  a 
dismissal  pursuant  to  S  1614.107.  By 
written  agreement  within  those  time 
periods,  the  complainant  and  the 
respondent  agency  may  voluntarily 
extend  the  time  period  for  not  more  than 
an  additional  90  days.  The  agency  may 
unilaterally  extend  the  time  period  or 
any  period  of  extension  for  not  more 
than  30  days  where  it  must  sanitize  a 
complaint  file  that  may  contain 
information  classified  pursuant  to  Exec. 
Order  No.  12356,  or  successor  orders,  as 
secret  in  the  interest  of  national  defense 
or  foreign  policy,  provided  the 
investigating  agency  notifies  the  parties 
of  the  extension. 

(f)  Within  180  days  from  the  filing  of 
the  complaint,  within  the  time  period 
contained  in  an  order  from  the  Office  of 
Federal  Operations  on  an  appeal  from  a 
dismissal,  or  within  any  period  of 
extension  provided  for  in  paragraph  (e) 
of  this  section,  the  agency  shall  notify 
the  complainant  that  the  investigation 
has  been  completed,  shall  provide  the 
complainant  with  a  copy  of  the 
investigative  file,  and  shall  notify  the 
complainant  that,  within  30  days  of 
receipt  of  the  investigative  file,  the 
complainant  has  the  right  to  request  a 
hearing  before  an  administrative  judge 
or  may  receive  an  immediate  final 
decision  pursuant  to  S  1614.110  from  the 
agency  with  which  the  complaint  was 
filed.  In  the  absence  of  the  required 
notice,  the  complainant  may  request  a 
hearing  at  any  time  after  180  days  has 
elapBPft  frnm  thp  filing  of  the  Complaint. 

5  1614.109    Mearlr>g». 

(a)  When  a  complainant  requests  a 
hearing,  the  agency  shall  request  thai 
the  Commission  appoint  an 
administrative  judge  to  conduct  a 
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hesrng  in  accordance  with  this  section. 
Ary  hcanng  will  be  conducted  by  an 
adninistrative  judge  or  hearing 
examiner  with  appropriate  seciority 
ciparances  Where  the  administrative 
)'adge  determines  that  the  complainant  is 
raising  or  intends  to  pursue  issues  like 
0'  related  to  those  raised  in  the 
complaint,  but  which  the  agency  has  not 
had  an  opportunity  to  address,  the 
admmistrdf.ve  judge  shall  remand  any 
such  issue  for  counseling  in  accordance 
with  5  1614  105  for  such  other  processing 
as  ortiered  by  the  administrative  judge. 

(bl  Discovery-  The  administrative 
judge  shall  nonfv  the  parties  of  the  right 
to  seek  di8C0ver\  prior  to  the  hearing 
and  may  issue  such  discovery  orders  as 
are  appropriate  Unless  the  parties  agree 
in  wntina  conc<=rTung  the  methods  and 
scope  of  discovery,  the  party  seeking 
discovery  snail  request  authorization 
from  the  administrabve  judge  prior  to 
commencing  discovery.  Both  parties  are 
enti'led  "o  r?'a*or.ab.e  development  of 
evidence  on  m.a iters  relevant  to  the 
issues  raised  m  the  complaint,  but  the 
administrabve  judge  may  limit  the 
quantity  and  timing  of  discovery. 
Evidence  may  be  developed  through 
L-iterroga»one«.  depositions,  and 
requests  for  admissions,  stipulations  or 
production  of  documents.  It  shall  be 
grounds  for  obfection  to  producing 
evidence  that  the  information  sought  by 
either  party  is  irrelevant, 
overburdensome,  repetitious,  or 
pnvileged. 

{c]  Conduct  of  bearing.  Agencies  shall 
provide  for  the  attendance  at  a  hearing 
of  ail  employees  approved  as  witnesses 
^'\  ^n  administrative  judge  Attendance 
a'  tiearrxgs  will  be  limited  to  persons 
detenr.ined  by  the  administrative  judge 
to  have  direct  knowledge  relating  to  the 
complaint.  Hearings  are  part  of  the 
investigative  process  and  are  thus 
closed  to  the  public.  The  administrative 
judge  shall  have  the  px^wer  to  regulate 
the  conduct  of  a  hearing,  limit  the 
number  of  witnesses  where  testimony 
wou!d  be  repetitious,  and  exclude  any 
person  from  Uie  hearing  for 
contumaci'ius  conduct  or  misbehavior 
that  obstructs  the  hearing.  The 
administrative  judge  shall  receive  into 
evidence  information  or  documents 
relevant  to  the  complaint.  Rules  of 
evidence  shall  not  be  applied  strictly. 
but  the  administrative  judge  shall 
exclude  irrelevant  or  repetitious 
evidence.  The  administrative  judge  or 
the  Commission  may  refer  to  the 
Disciplinary  Committee  of  the 
appropriate  Bar  Association  any 
attorney  or.  upon  reasonable  notice  and 
an  opportimity  to  be  heard,  suspend  or 
disqualify  from  representing 


complainants  or  agencies  in  EEOC 
hearings  any  representative  who  refuses 
to  follow  the  orders  of  an  administrative 
judge,  or  who  otherwise  engages  in 
improper  conduct. 

(d)  The  procedures  in  paragraphs  (d) 
(1)  through  (3)  of  this  section  apply  to 
hearings  of  complaints: 

(1)  The  complainant  an  agency,  and 
any  employee  of  a  federal  agency  shall 
produce  such  documentary  and 
testimonial  evidence  as  the 
administrative  judge  deems  necessary. 

(2)  Administrative  judges  are 
authorized  to  administer  oaths. 
Statements  of  witnesses  shall  be  made 
under  oath  or  afTirmation  or, 
alternatively,  by  written  statement 
under  penalty  of  perjury. 

(3)  VVhen  the  complainant,  or  the 
agency  against  which  a  complaint  is 
filed,  or  its  employees  fail  without  good 
cause  shown  to  respond  fully  and  in 
timely  fashion  to  requests  for 
documents,  records,  comparative  data, 
statistics,  afTidavits,  or  the  attendance 
of  witne88(es).  the  administrative  judge 
may,  in  appropriate  circumstances: 

(i)  Draw  an  adverse  inference  that  the 
requested  information,  or  the  testimony 
of  the  requested  witness,  would  have 
reflected  imfavorably  on  the  party 
refusing  to  provide  the  requested 
information: 

(ii)  Consider  the  matters  to  which  the 
requested  information  or  testimony 
pertains  to  be  established  in  favor  of  the 
opposing  party; 

(iii)  Exclude  other  evidence  offered  by 
the  party  failing  to  produce  the 
requested  information  or  witness; 

(iv)  Issue  a  decision  fully  or  partially 
in  favor  of  the  opposing  party;  or 

(v)  Take  such  other  actions  as 
appropriate. 

(e)  Findings  and  conclusions  without 
hearing.  (1)  If  a  party  believes  that  some 
or  all  material  facts  are  not  in  genuine 
dispute  and  there  is  no  genuine  issue  as 
to  credibihty.  the  party  may,  at  least  15 
days  prior  to  the  date  of  the  hearing  or 
at  such  earlier  time  as  required  by  the 
administrative  judge,  file  a  statement 
with  the  administrative  judge  prior  to 
the  hearing  setting  forth  the  fact  or  facts 
and  referring  to  the  parts  of  the  record 
relied  on  to  support  the  statement.  The 
statement  must  demonstrate  that  there 
is  no  genuine  issue  as  to  any  such 
material  fact.  The  party  shall  serve  the 
statement  on  the  opposing  party. 

(2)  The  opposing  party  may  file  an 
opposition  within  15  days  of  receipt  of 
the  statement  in  paragraph  (d)(ll  of  this 
section.  The  opposition  may  refer  to  the 
record  in  the  case  to  rebut  the  statement 
that  a  fact  is  not  in  dispute  or  may  file 
an  affidavit  stating  that  the  party 


cannot,  for  reasons  stated,  present  facts 
to  oppose  the  request.  After  considering 
the  submissions,  the  administrative 
judge  may  order  that  discovery  be 
permitted  on  the  fact  or  facts  involved. 
limit  the  hearing  to  the  issues  remainmg 
in  dispute,  issue  findings  and 
conclusions  without  a  hearing  or  make 
such  other  ruling  as  is  appropriate. 

(3)  If  the  administrative  judge 
determines  upon  his  or  her  own 
initiative  that  some  or  all  facts  are  not  in 
genuine  dispute,  he  or  she  may,  after 
giving  notice  to  the  parties  and 
providing  them  an  opportunity  to 
respond  in  writing  within  15  calendar 
days,  issue  an  order  limiting  the  scope  of 
the  hearing  or  issue  findings  and 
conclusions  without  holding  a  hearing. 

[f]  Record  of  hearing.  The  hearing 
shall  be  recorded  and  the  a^'ency  shall 
arrange  and  pay  for  verbatim 
transcripts.  All  documents  submitted  to. 
and  accepted  by,  the  administrative 
judge  at  the  hearing  shall  be  made  part 
of  the  record  of  the  hearing.  If  the 
agency  submiits  a  document  that  is 
accepted,  it  shall  furnish  a  copy  of  the 
document  to  the  complainant.  If  the 
complainant  submits  a  document  that  is 
accepted,  the  administrative  judge  shall 
make  the  document  available  to  the 
agency  representative  for  reproduction. 

[g]  Findings  a.nd  conclusions.  Unless 
the  administrative  judge  makes  a 
written  determination  that  good  cause 
exists  for  extending  the  time  for  issuing 
findings  of  fact  and  conclusions  of  law, 
within  180  days  of  a  request  for  a 
hearing  being  received  by  EEOC.  an 
administrative  judge  shall  issue  findings 
of  fact  and  conclusions  of  law  on  the 
merits  of  the  complaint,  and  shall  order 
appropriate  relief  where  discnmination 
is  found  with  regard  to  the  matter  that 
gave  rise  to  the  complaint.  The 
administrative  judge  shall  send  copies  of 
the  entire  record,  inc  luding  the 
transcript,  and  the  findings  and 
conclusions  t-'  the  parties  by  certified 
mail,  return  receipt  requested.  Within  60 
days  of  receipt  of  the  findings  and 
conclusions,  the  agency  may  reject  or 
modify  the  findings  and  conclusions  or 
the  relief  ordered  by  the  administrative 
judge  and  issue  a  final  decision  in 
accordance  with  §  1614,1 10.  If  an  agency 
does  not,  withm  60  days  of  receipt, 
reject  or  modify  the  findings  and 
conclusions  of  the  administrative  judge, 
then  the  findings  and  conclusions  of  the 
administrative  )udge  and  the  relief 
ordered  shall  become  the  final  decision 
of  the  agency  and  the  agency  shall 
notify  the  complainant  of  the  fnal 
decision  in  accordance  with  §  1614  110. 
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§1614.110    Rnal  d«ci»»ofw. 

Within  60  days  of  receiving 
notification  that  a  complainant  has 
requested  an  immediate  decision  from 
the  agency,  within  60  days  of  the  end  of 
the  30-day  period  for  the  complainant  to 
request  a  heanng  or  an  immediate  final 
decision  where  the  complainant  has  not 
requested  either  a  hearing  or  a  decision 
or  within  60  days  of  receiving  the 
findings  and  conclusions  of  an 
administrative  judge,  the  agency  shall 
issue  a  final  decision  The  final  decision 
shall  consist  of  findings  by  the  agency 
on  the  merits  of  each  issue  m  the 
complaint  and.  when  discrimination  is 
found,  appropriate  remedies  and  reiit-f 
in  accordance  with  subpart  E  of  this 
part.  The  final  decision  shall  conl<iin 
notice  of  the  right  to  appeal  to  the 
Com.mission.  the  name  and  address  of 
the  agency  official  upon  whom  an 
appeal  should  be  ser.-ed.  notice  cf  the 
right  to  file  a  civil  acnon  m  federal 
district  court,  the  name  of  the  proper 
defendant  In  any  such  lawsuit  and  the 
applicable  time  limits  for  appenis  and 
lawsuits.  A  copy  of  EEOC  Form  ,S73. 
NotiCe  of  Appeal/Petition,  snail  be 
attached  to  the  decision. 

Subpart  B — Provisions  Applicable  to 
Particular  Complaints 

§  1 6 1 4,20 1     Ag«  Discrtmlnattor  »n 
Employment  Act 

fa)  As  an  alternative  to  filing  a 
complaint  under  this  pari,  an  aggne'pd 
individual  may  file  a  civil  action  in  a 
United  States  distnct  court  under  the 
ADE.A  against  the  head  of  an  alleged 
discnminating  agency  after  giving  the 
Commission  not  less  than  3^)  days 
notice  of  the  intent  to  file  such  an  action 
Such  notice  mu.st  l)e  filed  in  wntms  with 
EEOC,  Eederai  Sector  Programs  1801  L 
St.,  .VW..  Washington,  DC  20507  within 
180  days  of  the  occurrence  of  the  alleged 
unlawful  practice 

(b)  The  Commission  may  exempt  a 
position  from  the  provisions  of  the 
ADEA  if  the  Commission  establishes  a 
maximum  age  requirement  for  the 
position  on  the  basis  of  a  detemunafion 
that  age  is  a  bona  fide  occupational 
qualification  necessarj'  to  the 
performance  of  the  duties  of  the 
position. 

(c)  When  an  individual  has  filed  an 
administrative  complaint  alleging  age 
discrimination  that  is  not  a  mixed  case, 
administrative  remedies  will  be 
considered  to  be  exhausted  for  purposes 
of  filing  a  civil  action 

(1)  180  days  after  the  filing  of  an 
individual  complaint  if  the  agency  has 
not  issued  a  final  decision  and  the 
indivndual  has  not  filed  an  appeal  or  180 
days  after  the  filing  of  a  class  complaint 


if  the  agency  has  not  issued  a  final 
decision: 

(2)  After  the  issuance  of  a  'ir.H', 
decision  on  an  individual  or  r  !„!,b 
complaint  if  the  individual  hds  not  filed 
an  appeal,  or 

(3)  After  the  issuance  of  «  frin! 
decision  by  the  Commission  on  an 
appeal  or  190  days  after  the  fiimg  iif  an 
appeal  if  the  Commission  h^s  not  issued 
H  final  decision, 

§  1614,202     Equal  Psy  Act 

!hj  In  Its  enforcement  of  the  fO..;ii,::i  'r»\ 
Act.  the  Com,missiQn  has  ^ne  a;jt;>ir;ty 
to  investigate  an  agency  s  enipuvinent 
practices  on  its  owm  initiative  at  any 
time  In  order  to  determine  compliance 
'.Mlh  the  provisions  of  the  Act.  The 
(.ommission  will  provide  notice  to  the 
agency  that  it  will  be  initiating  an 
:n\est!ga!ion 

I '••I  Complcints  alleging  violations  of 
•he  Equal  Pay  Act  shall  be  processed 
uniier  this  part. 

§  1614.203    Re^aWUtatlon  Act 

Icij  [M-finitions  (Ij  individual  with 
hci'tiiL.iip.  <j  IS  defined  for  this  section  as 
one  who 

(ij  Has  a  phy.siciii  or  mental 
impairment  which  substantially  limits 
one  or  more  of  such  pe'"snns  'naior  lifj- 
activittes, 

(ii)  Has  a  recorti  of  such  an 
impairment  or 

(iii)  Is  regarded  as  having  such  an 
impairment. 

(2)  Physical  or  mental  impairment 
means: 

(:)  Any  pnysioiogical  disorder  or 
condition,  cosmetic  disfigurement  or 
anatomical  loss  affecting  one  or  mere  of 
the  foHowinjj  Ixxly  systems 
\r  .Toii.t;:  dl.  musculoskeletal,  special 
se.ise  organs,  cardiovascular,  ■ 
reproductive,  digestive,  respiratory. 
genitourinary,  hemic  and  lymphatic, 
skin,  and  endocrine;  or 

(ii)  Any  mental  or  psycholosical 
disorder,  such  as  mental  retardation. 
organic  brain  syndrome,  emotional  or 
mental  illness  and  specific  learning 
disabilities 

(3)  Major  life  activities  means 
functions,  such  as  caring  for  one's  self. 
performing  manual  tasks,  walking 
seeing,  hearing,  speaking,  breathing, 
learning  a'.d  working, 

(4)  Has  a  record  of  such  an 
impairment  means  has  a  history  of  or 
has  been  classified  (or  misclassified)  as 
having,  a  mental  or  physical  impairment 
that  substantially  limits  one  or  more 
m«jor  life  activities 

(5)  la  regarded  as  havm)^  such  an 
impairment  means  has  a  physical  or 
mental  impairment  that  does  not 
substantially  limit  major  life  activities 


but  is  treated  by  an  employer  as 
constituting  such  a  limitaHon:  has  a 
physical  or  mental  irr^;  <  --lent  thai 
substantially  limils  major  life  activities 
only  as  a  result  of  the  attitude  of  an 
employer  toward  such  impairment:  or 
has  none  of  the  impairments  defmed  in 
paragraph  (a)(2)  of  this  section  but  is 
treated  by  an  employer  as  having  such 
an  impairment. 

(6)  Qualified  individual  with 
handicaps  means  with  respect  to 
employment  an  individual  with 
handicaps  who.  with  or  without 
reasonable  accommodation,  can  perform 
the  essential  functions  of  the  position  in 
question  without  endangering  the  health 
and  safety  of  the  individual  or  others 
and  who,  depending  upon  the  type  of 
appointing  authority  being  used: 

(i)  Meets  the  experience  or  education 
requirements  (which  may  include 
passing  a  written  test)  of  the  position  in 
question;  or 

(ii)  Meets  the  criteria  for  appointment 
under  one  of  the  special  appointing 
authorities  for  individuals  with 
handicaps, 

fb)  The  Federal  Government  shall 
become  a  model  employer  of  individuals 
with  handicaps.  Agencies  shall  give  full 
consideration  to  the  hiring,  placement 
and  advancement  of  qualified 
individuals  with  mental  and  physical 
handicaps.  An  agency  shall  not 
discriminate  against  a  qualified 
Individual  with  physical  or  mental 
handicaps, 

(c)  Reasonable  accommodation.  (1) 
An  agency  shall  make  reasonable 
accommodation  to  the  known  physical 
or  mental  limitations  of  an  applicant  or 
employee  who  is  a  qualified  individual 
with  handicaps  unless  the  agency  can 
demonstrate  that  the  accommodation 
would  impose  an  undue  hardship  on  the 
operations  of  its  program. 

(2)  Reasonable  accommmodation  may 
include,  but  shall  not  be  limited  to: 

(i)  Making  facilities  readily  accessible 
to  and  usable  by  individuals  with 
handicaps;  and 

(ii)  Job  re'T  ;( turng,  part-time  or 
modified  work  scnedules,  acquisition  or 
modification  of  equipment  or  devices, 
appropriate  adjustment  or  modification 
of  examinations,  the  fNovision  of 
readers  and  interpreters,  and  other 
similar  actions. 

(3)  In  determining  whether,  pursuant 
to  paragraph  (cKl)  of  this  section,  an 
accommodation  would  impose  an  undue 
hardship  on  the  operation  of  the  agency 
in  question,  factors  to  be  considered 
include: 

(i)  The  overall  size  of  the  agency's 
program  with  respect  to  the  number  of 
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employees,  number  and  type  of  facilities 
dnd  size  of  budget; 

(ii)  The  type  of  agency  operation, 
including  the  composition  and  structure 
of  the  agency's  work  force;  and 

(;i:!  The  nature  and  the  cost  of  the 
accommodation. 

(d)  Employment  criteria.  (1)  An 
agency  may  not  make  use  of  any 
employment  test  or  other  selection 
criterion  that  screens  out  or  tends  to 
screen  out  qualified  individuals  with 
handicaps  or  any  class  of  individuals 
with  handicaps  unless: 

(i)  The  agency  demonstrates  that  the 
test  score  or  other  selection  criterion  is 
job-related  for  the  position  in  question 
and  consistent  with  business  necessity; 
and 

(ill  0PM  or  other  examining  authority 
shows  that  job-related  alternative  tests. 
or  the  agency  shows  that  job-related 
alternative  criteria,  that  do  not  screen 
out  or  tend  to  screen  out  as  many 
individuals  with  handicaps  are 
unavailable. 

(2]  An  agency  shall  select  and 
administer  tests  concerning  employment 
so  as  to  insure  that,  when  administered 
to  an  applicant  or  employee  who  has  a 
handicap  that  impairs  sensory,  manual, 
or  speaking  skills,  the  test  results 
accurately  reflect  the  applicant's  or 
employee's  ability  to  perform  the 
position  or  type  of  positions  in  question 
rather  than  reflecting  the  applicant's  or 
employee's  impaired  sensory,  manual, 
or  speaking  skill  (except  where  those 
skills  are  the  factors  that  the  test 
purports  to  measure). 

(e)  Preemployment  inquiries.  (1) 
Except  as  provided  in  paragraphs  (e)(2) 
and  (e)(3)  of  this  section,  an  agency  may 
not  conduct  a  preemployment  medical 
examination  and  may  not  make 
preemployment  inquiry  of  an  applicant 
as  to  whether  the  applicant  is  an 
individual  with  handicaps  or  as  to  the 
nature  or  severity  of  a  handicap.  An 
agency  may,  however,  make 
preemployment  inquiry  info  an 
applicant's  ability  to  meet  the  essential 
functions  of  the  job,  or  the  medical 
qualification  requirements  if  applicable, 
with  or  without  reasonable 
accommodation,  of  the  position  in 
question,  i.e.,  the  minimum  abilities 
necessary  for  safe  and  efficient 
performance  of  the  duties  of  the  position 
in  question.  The  Office  of  Personnel 
Management  may  also  make  an  inquiry 
as  to  the  nature  and  extent  of  a 
handicap  for  the  purpose  of  special 
testing. 

(2)  Nothing  in  this  section  shall 
prohibit  an  agency  from  conditioning  an 
offer  of  employment  on  the  results  of  a 
medical  examination  conducted  prior  to 
the  employee's  entrance  on  duty. 


provided  that:  all  entering  employees 
are  subjected  to  such  an  examination 
regardless  of  handicap  or  when  the 
preemployment  medical  questionnaire 
used  for  positions  that  do  not  routinely 
require  medical  examination  indicates  a 
condition  for  which  further  examination 
is  required  because  of  the  job-related 
nature  of  the  condition,  and  the  results 
of  such  an  examination  are  used  only  in 
accordance  with  the  requirements  of 
this  part.  Nothing  in  this  section  shall  be 
construed  to  prohibit  the  gathering  of 
preemployment  medical  information  for 
the  purposes  of  special  appointing 
authorities  for  individuals  with 
handicaps. 

(3)  To  enable  and  evaluate  affirmative 
action  to  hire,  place  or  advance 
individuals  with  handicaps,  the  agency 
may  invite  applicants  for  employment  to 
indicate  whether  and  to  what  extent 
they  are  handicapped,  if: 

(i)  The  agency  states  clearly  on  any 
written  questionnaire  used  for  this 
purpose  or  makes  clear  orally  if  no 
written  questionnaire  is  used,  that  the 
information  requested  is  intended  for 
use  solely  in  conjunction  with 
affirmative  action;  and 

(ii)  The  agency  states  clearly  that  the 
information  is  being  requested  on  a 
voluntary  basis,  that  refusal  to  provide 
it  will  not  subject  the  applicant  or 
employee  to  any  adverse  treatment,  and 
that  it  will  be  used  only  in  accordance 
with  this  part. 

(4)  Information  obtained  in 
accordance  with  this  section  as  to  the 
medical  condition  or  history  of  the 
applicant  shall  be  kept  confidential 
except  that: 

(i)  Managers,  selecting  officials,  and 
others  involved  in  the  selection  process 
or  responsible  for  affirmative  action 
may  be  informed  that  an  applicant  is 
eligible  under  special  appointing 
authority  for  the  disabled; 

(ii)  Supervisors  and  managers  may  be 
informed  regarding  necessary 
accommodations; 

(iii)  First  aid  and  safety  personnel 
may  be  informed,  where  appropriate,  if 
the  condition  might  require  emergency 
treatment; 

(iv)  Government  officials  investigating 
compliance  with  laws,  regulations,  and 
instructions  relevant  to  equal 
employment  opportunity  and  affirmative 
action  for  individuals  with  handicaps 
shall  be  provided  information  upon 
request;  and 

(v)  Statistics  generated  from 
information  obtained  may  be  used  to 
manage,  evaluate,  and  report  on  equal 
employment  opportunity  and  affirmative 
action  programs. 

(f)  Physical  access  to  buildings.  (1)  An 
agency  shall  not  discriminate  against 


applicants  or  employees  who  are 
qualified  individuals  with  handicaps  due 
to  the  inaccessibility  of  its  facility. 

(2)  For  the  purpose  of  this  subpart,  a 
facility  shall  be  deemed  accessible  if  it 
is  in  compliance  with  the  Architectural 
Barriers  Act  of  1968  (42  U.S.C.  4151  et 
seq.)  and  the  Americans  with 
Disabilities  Act  of  1990  (42  U.S.C.  12183 
and  12204). 

(g)  Reassignment.  When  a 
nonprobationary  employee  becomes 
unable  to  perform  the  essential 
functions  of  his  or  her  position  even 
with  reasonable  accommodation  due  to 
a  handicap,  an  agency  shall  offer  to 
reassign  the  individual  to  a  funded 
vacant  position  located  in  the  same 
commuting  area  and  serviced  by  the 
same  appointing  authority,  and  at  the 
same  grade  or  level,  the  essential 
functions  of  which  the  individual  would 
be  able  to  perform  with  reasonable 
accommodation  if  necessary  unless  the 
agency  can  demonstrate  that  the 
reassignment  would  impose  an  undue 
hardship  on  the  operation  of  its 
program.  In  the  absence  of  a  position  at 
the  same  grade  or  level,  an  offer  of 
reassignment  to  a  vacant  position  at  the 
highest  available  grade  or  level  below 
the  employee  s  current  grade  or  level 
shall  be  required,  but  availability  of 
such  a  vacancy  shall  not  affect  the 
employee's  entitlement,  if  any,  to 
disability  retirement  pursuant  to  5  U.S.C. 
8337  or  5  U.S.C.  8451.  if  the  agency  has 
already  posted  a  notice  or 
announcement  seeking  applications  for 
a  specific  vacant  position  at  the  time  the 
agency  has  determined  that  the 
nonprobationary  employee  is  unable  to 
perform  the  essential  functions  of  his  or 
her  position  even  with  reasonable 
accommodation,  then  the  agency  does 
not  have  an  obligation  under  this  section 
to  offer  to  reassign  the  individual  to  that 
position,  but  the  agency  must  consider 
the  individual  on  an  equal  basis  with 
those  who  applied  for  the  position.  For 
the  purpose  of  this  paragraph,  an 
employee  of  the  United  States  Postal 
Service  shall  not  be  considered  qualified 
for  any  offer  of  reassignment  that  would 
be  inconsistent  with  the  terms  of  any 
applicable  collective  bargaining 
agreement. 

(h)  Exclusion  from  definition  of 
"individualfs)  with  handicap(s)".  (1)  The 
term  "individual  with  handicap(s)"  shall 
not  include  an  individual  who  is 
currently  engaging  in  the  illegal  use  ot  _ 
drugs,  when  an  agency  acts  on  the  basis 
of  such  use.  The  term  "dnig"  means  a 
controlled  substance,  as  defined  in 
schedules  I  through  V  of  section  202,ot 
the  Controlled  SuLstances  Act  (21  U.S.C. 
812).  The  term  "illegal  use  of  drugs" 
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nenns  the  use  of  dru^s.  the  possession 
or  distribution  of  which  is  unlawful 
under  the  Controlled  Substances  Act. 
but  does  not  include  the  use  of  a  driig 
taken  under  supervision  by  a  licensed 
health  care  professional,  or  other  uses 
authorized  by  the  Controlled  Substances 
Act  or  other  provisions  of  federal  law 
This  exclusion,  however,  does  not 
exclude  an  individual  with  handled ps 
who: 

(i)  Has  successfully  completed  a 
supervised  drug  rehabilitation  program 
and  IS  no  longer  engaging  m  the  illegal 
use  of  drugs,  or  has  otherwise  been 
rehabilitated  successfully  and  is  no 
longer  engaging  m  such  use, 

(ii)  Is  participating  in  a  supervised 
I^abiluation  program  and  is  no  longer 
engagfffg  in  such  use;  or 

(ill)  Is  erroneously  regarded  as 
engaging  in  such  use.  but  is  not  engaging 
in  such  use. 

(21  Except  that  it  shall  not  violate  this 
section  for  an  agency  to  adopt  or 
administer  reasonable  policies  or 
procedures,  including  but  not  limited  to 
drug  testing,  designed  to  ensure  that  an 
individual  described  in  paragraph  (h)(1) 
(i)  and  (ii)  of  this  section  is  no  longer 
engaging  in  the  illegal  use  of  drugs. 

§1614.204    Class  comptaJnts. 

(a)  Definitions.  (1)  A  c/o9s-  is  a  group 
of  employees,  former  employees  or 
applicants  for  employment  who,  it  is 
alleged,  have  been  or  are  being 
adversely  affected  by  an  agency 
personnel  m.anagement  policy  or 
practice  that  discriminates  against  the 
group  on  the  basis  of  their  race,  color, 
religion,  sex,  n,itional  origin,  age  or 
handicap. 

(2)  A  class  complaint  is  a  written 
complaint  of  discrimination  filed  on 
behalf  of  a  class  by  the  agent  of  the 
class  alleging  that: 

(i)  The  class  is  so  numerous  that  a 
consolidated  complaint  of  the  members 
of  the  class  is  -.mpractica!: 

(ii)  There  are  questions  of  fact 
common  to  the  class. 

(ii)j  The  claims  of  the  agent  of  the 
class  are  ty-pical  of  the  claims  of  tht- 
class; 

(iv)  The  agent  of  the  class,  or  if 
represented,  the  representative,  will 
fairly  and  adequately  protect  the 
interests  of  the  class. 

(3)  An  agent  of  the  class  is  a  class 
member  who  acts  for  the  class  during 
the  processing  of  the  class  complaint. 

(b)  Pre-complaint  processing  An 
employee  or  applicant  who  wishes  to 
file  a  class  complaint  must  seek 
counseling  and  be  counseled  in 
accordance  with  §  1614.105 

(c)  Filing  and  presentation  of  a  class 
complaint.  (1)  A  class  complaint  must  be 


signed  by  the  agent  or  representative 
and  must  identify  the  policy  or  practice 
adversely  affecting  the  class  as  well  as 
;he  specific  action  or  matter  affecting 
'he  class  agent. 

(2)  The  complaint  must  tie  f.ied  with 
t.he  agency  that  allegedly  discriminated 
not  later  than  15  days  after  the  aeer '  s 
receipt  of  the  notice  of  nght  to  file  h 
class  complaint. 

(3j  The  complaint  shall  be  processed 
p.-oraptly;  the  parties  shall  cooperate 
and  shall  proceed  ht  all  times  without 
undue  delay, 

(d)  Acceptance  or  dismissal.  (1) 
Within  30  days  of  an  agency's  receipt  of 
a  complaint  the  agency  shall:  Desi^iate 
an  agency  representative  who  shall  be 
any  of  the  individuals  referenced  in 
§  1614.102(b)(3).  and  forward  the 
complaint,  along  with  a  copy  of  the 
Counselor  s  report  and  any  other 
information  pertaining  to  timeliness  or 
other  relevant  circumstances  related  to 
the  complaint,  to  the  Commission.  The 
Commission  shall  assign  the  complaint 
to  an  administraln  e  judge  or  complaints 
examiner  with  a  proper  security 
clearance  when  necessary.  The 
administrative  judge  may  require  the 
complainant  or  agency  to  submit 
additional  information  relevant  to  the 
complaint. 

(2J  The  administrative  judge  may 
recommend  that  the  agency  dismiss  the 
complaint,  or  any  portion,  for  any  of  the 
reasons  listed  m  §  1614  107  or  because  it 
does  not  meet  the  prerequisites  of  a 
class  complaint  under  S  1614.204(a)(2). 

(3)  If  the  allegation  is  not  included  in 
the  Counselor  8  report,  the 
administrative  judge  shall  afford  the 
agent  15  days  to  state  wheiiier  the 
matter  was  discussed  with  the 
Counselor  and.  if  not.  explain  why  it 
was  not  discussed  if  the  explanation  is 
not  satisfactory,  the  adrr^mistrative 
judge  shall  recommend  that  the  agency 
dismiss  the  allegation.  If  the  explanation 
is  satisfactory,  the  administrative  judge 
shall  refer  the  allegation  to  the  agency 
for  further  counseimg  of  the  agent.  After 
counseling,  the  allegation  shall  be 
consolidated  with  the  class  complaint. 

(4)  If  an  allegation  lacks  specificity 
and  detail,  the  administrative  judge 
shall  afford  the  agent  15  days  to  provide 
specific  and  detailed  inf»rmation.  The 
administrative  judge  shall  recommend 
that  the  agency  dismiss  the  complaint  if 
the  agent  fails  to  provide  such 
information  within  the  specified  time 
period.  If  the  information  provided 
contains  new  allegations  outside  the 
scope  of  the  complaint,  the 
administrative  judge  shaii  advise  the 
agent  hovv  to  prtK-eed  on  an  mdiv'idual 
or  class  basis  concerning  these 
allegations. 


(5i  The  administrative  judge  shall 
recommed  that  the  agency  extend  the 
time  limits  for  filing  a  complaint  and  for 
consulting  with  a  Counselor  in 
accordance  with  the  time  limit  extension 
pros  !M  ins      r   lined  in  55  1614.105(a)(2) 
and  1614  fw  W 

(6)  When  appropnale.  the 
administrative  judge  may  recommend 
that  a  class  be  divided  into  subclasses 
and  that  each  subclass  be  treated  as  a 
class,  and  the  provisions  of  this  section 
then  shall  be  construed  and  applied 
accordingly. 

(7)  The  administrative  judge's  written 
recommendation  to  the  agency  on 
whether  to  accept  or  dismiss  a 
complaint  and  the  complaint  file  shall 
be  transmitted  to  the  agency  and 
notification  of  that  transmittal  shall  be 
sent  to  the  agent.  The  administrative 
judge's  recommendation  to  accept  or 
dismiss  shall  become  the  agency 
decision  unless  the  agency  accepts, 
rejects  or  modifies  the  reconuneded 
decision  within  30  days  of  the  receipt  of 
the  recommended  decision  and 
complaint  file.  The  agency  shaH  notify 
the  agent  by  certified  maU.  return 
receipt  requested,  and  the 
administrative  judge  of  its  decision  to 
accept  or  dismiss  a  complaint.  At  the 
same  time,  the  agency  shall  forward  to 
the  agent  copies  of  the  administrative 
judge's  recommendation  and  the 
complaint  file.  The  dismissal  of  a  class 
complaint  shall  inform  the  agent  either 
that  the  complaint  is  being  filed  on  that 
date  as  an  individual  complaint  of 
discrimination  and  will  be  processed 
under  subpart  A  or  that  the  complaint  is 
also  dismissed  as  an  individual 
complaint  in  accordance  with 

5  1614.107.  In  addition,  it  shall  inform 
the  agent  of  the  right  to  appeal  the 
dismissal  of  the  class  complaint  to  the 
Office  of  Federal  Operations  or  to  file  a 
civil  action  and  include  EEOC  Form  573, 
Notice  Of  Appeal/Petition. 

(e)  Notification.  (1)  Within  15  days  of 
accepting  a  class  complaint,  the  agency 
shall  use  reasonable  means,  such  as 
delivery,  mailing  to  last  known  address 
or  distribution,  to  notify  all  class 
members  of  the  acceptance  of  the  class 
complaint. 

(2)  Such  notice  shall  contain: 

(i)  The  name  of  the  agency  or 
organizational  segment,  its  location,  and 
the  date  of  acceptance  of  the  complaint; 

(ii)  A  description  of  the  issues 
accepted  as  part  of  the  class  complaint: 

(iii)  An  explanation  of  the  binding 
nature  of  the  final  decision  or  resolution 
of  the  complaint  on  class  members;  and 

(iv)  The  name,  address  and  telephone 
number  of  the  class  representative. 
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If]  Obtaining  evidence  concerning  the 
complaint.  (l)'The  adminiatrative  judge 
notify  the  agent  and  the  agency 
reprpsentative  of  the  time  period  that 
will  be  allowed  both  parties  to  prepare 
iheir  cases.  This  time  period  will  include 
at  least  60  days  and  may  be  extended  by 
the  administrative  judge  upon  the 
request  of  either  party.  Both  parties  are 
entitled  to  reasonable  development  of 
evidence  on  matters  relevant  to  the 
issues  raised  in  the  complaint.  Evidence 
may  be  developed  through 
interrogatories,  depositions,  and 
requests  for  admissions,  stipulations  or 
production  of  documents.  It  shall  be 
grounds  for  objection  to  producing 
evidence  that  the  information  sought  by 
either  party  is  irrelevant, 
Dverburdensome,  repetitious,  or 
p"v;!eged. 

(2!  If  mutual  cooperation  fails,  either 
party  may  request  the  administrative 
judge  to  rule  on  a  request  to  develop 
evidence  If  a  party  fails  without  good 
cause  shown  to  respond  fully  and  in 
timely  fashion  to  a  request  made  or 
approved  by  the  administrative  judge- 
for  documents,  records,  comparative 
data,  statistics  or  affidavits,  and  the 
information  is  solely  in  the  control  of 
one  party,  such  failure  may.  in 
appropnate  circumstances,  caused  the 
a^.T.mistrative  judge: 

(i)  To  draw  an  adverse  inference  that 
the  requested  information  would  have 
reflected  unfavorably  on  the  party 
refusing  to  provide  the  requested 
information; 

(ill  To  coKSider  the  matters  to  which 
the  requested  information  pertains  to  be 
estabhshed  in  favor  of  the  opposing 
party; 

(iii]  To  exclude  other  evidence  offered 
by  the  party  failing  to  produce  the 
requested  information; 

(iv)  To  recommend  that  a  decision  be 
entered  in  favor  of  the  opposing  party; 
or 

(v)  To  take  such  other  actions  as  the 
administrative  judge  deems  appropriate. 

(3)  Dunng  the  period  for  development 
of  evidence,  the  administrative  judge 
may.  .n  his  or  her  discretion,  direct  that 
an  investigation  of  facts  relevant  to  the 
complaint  or  any  portion  be  conducted 
by  an  agency  certified  by  the 
Commission. 

(4)  Both  parties  shall  furnish  to  the 
administrative  judge  copies  of  all 
matenals  that  they  wish  to  be  examined 
and  such  other  material  as  may  be 
requested. 

(g)  Opportunity  for  resolution  of  the 
complaint.  (1)  The  administrative  judge 
shall  furnish  the  agent  and  the 
representative  of  the  agency  a  copy  of 
all  materials  obtained  concerning  the 
complaint  and  provide  opportunity  for 


the  agent  to  discuss  materials  with  the 
agency  representative  and  attempt 
resolution  of  the  complaint. 

(2)  The  complaint  may  be  resolved  by 
agreement  of  the  agency  and  the  agent 
at  any  time  as  long  as  the  agreement  is 
fair  and  reasonable. 

(3)  If  the  complaint  is  resolved,  the 
terms  of  the  resolution  shall  be  reduced 
to  writing  and  signed  by  the  agent  and 
the  agency. 

(4)  Notice  of  the  resolution  shall  be 
given  to  all  class  members  in  the  same 
manner  as  notification  of  the  acceptance 
of  the  class  complaint  and  shall  state 
the  relief,  if  any.  to  be  granted  by  the 
agency.  A  resolution  shall  bind  all 
members  of  the  class.  Within  30  days  of 
the  date  of  the  notice  of  resolution,  any 
member  of  the  class  may  petition  the 
EEO  Director  to  vacate  the  resolution 
because  it  benefits  only  the  class  agent 
or  is  otherwise  not  fair  and  reasonable. 
Such  a  petition  will  be  processed  in 
accordance  with  S  1614.204(d)  and  if  the 
administrative  judge  finds  that  the 
resolution  is  not  fair  and  reasonable,  he 
or  she  shall  reconmiend  that  the 
resolution  be  vacated  and  that  the 
original  class  agent  be  replaced  by  the 
petitioner  or  some  other  class  member 
who  is  eligible  to  be  the  class  agent 
during  further  processing  of  the  class 
complaint.  An  agency's  decision  that  the 
resolution  is  not  fair  and  reasonable 
vacates  any  agreement  between  the 
former  class  agent  and  the  agency.  An 
agency  decision  on  such  a  petition  shall 
ii^orm  the  former  class  agent  or  the 
petitioner  of  the  right  to  appeal  the 
decision  to  the  Office  of  Federal 
Operations  and  include  EEOC  Form  573, 
Notice  of  Appeal /Petition. 

(h)  Hearing.  On  expiration  of  the 
period  allowed  for  preparation  of  the 
case,  the  administrative  judge  shall  set  a 
date  for  hearing.  The  hearing  shall  be 
conducted  in  accordance  with  29  CFR 
1614.109  (a)  through  (f)- 

(i)  Report  of  findings  and 
recommendations.  (1)  The 
administrative  judge  shall  transmit  to 
the  agency  a  report  of  findings  and 
recommendations  on  the  complaint, 
including  a  recommended  decision, 
systemic  relief  for  the  class  and  any 
individual  relief,  where  appropriate, 
with  regard  to  the  personnel  action  or 
matter  that  gave  rise  to  the  complaint. 

(2)  If  the  administrative  judge  finds  no 
class  relief  appropriate,  he  or  she  shall 
determine  if  a  finding  of  individual 
discrimination  is  warranted  and.  if  so, 
shall  recommend  appropriate  relief. 

(3)  The  administrative  judge  shall 
notify  the  agency  of  the  date  on  which 
the  report  of  findings  and 
recommendations  was  forwarded  to  the 
agency. 


(j)  Agency  decision.  (1)  Within  60 
days  of  receipt  of  the  report  of  findings 
and  recommendations  issued  under 
I  1614.204(1).  the  agency  shall  issue  a 
final  decision,  which  shall  accept,  reject, 
or  modify  the  findings  and 
recommendations  of  the  administrative 
judge. 

(2)  The  final  decision  of  the  agency 
shall  be  in  writing  and  shall  be 
transmitted  to  the  agent  by  certified 
mail,  return  receipt  requested,  along 
with  a  copy  of  the  report  of  findings  and 
recommendations  of  the  administrative 

i"dge.  ,.     ,  J     .  . 

(3)  When  the  agency  s  final  decision  is 
to  reject  or  modify  the  findings  and 
recommendations  of  the  administrative 
judge,  the  decision  shall  contain  sg^pcific 
reasons  for  the  agency's  action. 

(4)  If  the  agency  has  not  issued  a  firta! 
decision  with  60  days  of  its  receipt  of 
the  administrative  judge's  report  of 
findings  and  recommendations,  those 
findings  and  recommendations  shall 
become  the  final  decision.  The  agency 
shall  transmit  the  final  decision  to  the 
agent  within  five  days  of  the  expiration 
of  the  60-day  penod. 

(5)  The  final  decision  of  the  agency 
shall  require  any  relief  authorized  by 
law  and  determined  to  be  necessary  or 
desirable  to  resolve  the  issue  of 
discrimination. 

(6)  A  final  decision  on  a  class 
complaint  shall,  subject  to  subpart  D  of 
this  part,  be  binding  on  all  members  of 
the  class  and  the  agency. 

(7)  The  final  decision  shall  inform  the 
agency  of  the  right  to  appeal  or  to  file  a 
civil  action  in  accordance  with  subpart 
D  of  this  part  and  of  the  applicable  time 
limits. 

(k]  Notification  of  decision.  The 
agency  shall  notify  class  members  of  the 
final  decision  and  relief  awarded,  if  any. 
through  the  same  media  employed  to 
give  notice  of  the  existence  of  the  class 
complaint.  The  notice,  where 
appropriate,  shall  include  information 
concerning  the  rights  of  class  members 
to  seek  individual  relief,  and  of  the 
procedures  to  be  followed.  Notice  shall 
be  given  by  the  agency  within  10  days  of 
the  transmittal  of  its  final  decision  to  the 
agent. 

(1)  Relief  for  individual  class 
members.  (1)  When  discrimination  is 
found,  an  agency  must  eliminate  or 
modify  the  employment  policy  or 
practice  out  of  which  the  complaint 
arose  and  provide  individual  relief, 
including  an  award  of  attorney's  fees 
and  costs,  to  the  agent  in  accordance 
with  §  1614.501. 

(2)  When  class-wide  discrimination  is 
not  found,  but  it  is  found  that  the  class 
agent  is  a  victim  of  discrimination. 
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§  1614.501  shall  apply,  The  agency  shall 
also,  within  60  days  of  the  issuance  of 
the  final  decision  finding  no  class-wide 
discrimination,  issue  the 
acknowledgement  of  receipt  of  an 
individual  complaint  as  required  by 
§  1614.106(d)  and  process  in  accordance 
with  the  provisions  of  subpart  A  of  this 
part,  each  individual  complaint  that  was 
subsumed  into  the  class  complaint. 

(3)  When  discrimination  is  found  in 
the  final  decision  and  a  class  member 
believes  that  he  or  she  is  entitled  to 
individual  relief,  the  class  member  may 
file  a  written  claim  with  the  head  of  the 
agency  or  its  EEO  Director  within  30 
days  of  receipt  of  notification  by  the 
agency  of  its  final  decision.  The  claim 
must  include  a  specific,  detailed 
showing  that  the  claimant  is  a  class 
member  who  was  affected  by  a 
personnel  action  or  matter  resulting 
from  the  discriminatory  policy  or 
practice,  and  that  this  discriminator>' 
action  took  place  within  the  period  of 
time  for  which  the  agency  found  class- 
wide  discrimination  in  its  final  decision. 
The  period  of  time  for  which  the  agency 
finds  class-wide  discrimination  shall 
begin  not  more  than  45  days  pnor  to  the 
agent's  initial  contact  with  the 
Counselor  and  shall  end  not  later  than 
the  date  when  the  agency  eliminates  the 
policy  or  practice  found  to  be 
discriminatory  in  the  final  agency 
decision.  The  agency  shall  issue  a  final 
decision  on  each  such  claim  within  9(3 
days  of  filing.  Such  decision  must 
include  a  notice  of  the  right  to  file  an 
appeal  or  a  civil  action  in  accordance 
with  subpart  D  of  this  part  and  the 
applicable  time  limits. 

Subpart  C— Related  Processes 

§  1 6 1 4.30 1    Relationship  to  negotiated 
grievance  procedure. 

I  a)  When  a  person  is  employed  by  an 
agency  subject  to  5  U.S.C,  7121(d)  and  is 
covered  by  a  collective  bargaining 
agreement  that  permits  allegations  of 
discnmina'.ion  to  be  raised  in  a 
negotiated  grievance  procedure,  a 
person  wishing  to  file  a  complaint  or  a 
grievance  on  a  matter  of  alleged 
employment  discrimination  must  elect  to 
raise  the  matter  under  either  pari  1614  or 
the  negotiated  grievance  procedure,  but 
not  both.  An  election  to  proceed  under 
this  part  is  indicated  only  by  the  filing  of 
a  wntten  complaint:  use  of  the  pre- 
complaint  process  as  described  in 
§  1614,105  does  not  constitute  an 
election  for  purposes  of  this  section.  An 
aggrieved  employee  who  files  a 
complaint  under  this  part  may  not 
thereafter  file  a  grievance  on  the  same 
matter.  An  election  to  proceed  under  a 
negotiated  grievance  procedure  is 


indicated  by  the  filing  of  a  timely 
written  grievance  An  aggrieved 
employee  who  files  a  grievance  with  an 
agency  whose  negotiated  agreement 
permits  the  acceptance  of  grievances 
v.'hich  allege  discnmination  may  not 
thereafter  file  a  complaint  on  the  same 
matter  under  this  part  1614  irrespective 
of  whether  the  agency  has  informed  the 
individual  of  the  need  to  elect  or  of 
whether  the  grievance  has  raised  an 
issue  of  discrimination.  Any  such 
complaint  filed  afier  a  grievance  has 
been  filed  on  the  same  matter  shall  be 
dismissed  without  preiudice  to  the 
complainant's  right  to  proceed  through 
the  negotiated  grievance  procedure 
including  the  right  to  appeal  to  the 
Commission  from  a  final  decision  as 
provided  in  subpart  D  of  this  part.  The 
dismissal  of  such  a  complaint  shall 
advise  the  complainant  of  the  obligation 
to  raise  discrimination  in  the  grievance 
process  and  of  the  right  to  appeal  the 
final  grievance  decision  to  the 
Commission. 

(b)  When  a  person  is  not  covered  by  a 
collective  bargaining  agreement  that 
permits  allegations  of  discrim.ination  to 
be  raised  in  a  negotiated  grievance 
procedure,  allegations  of  discrimination 
shall  be  processed  as  complaints  under 
this  part. 

fc)  When  a  person  is  employed  by  an 
agency  not  subject  to  5  U.SC  VlZlldJ 
and  is  covered  by  a  negotiated 
grievance  procedure,  allegations  of 
discrim.ination  shall  be  processed  as 
complaints  under  this  part,  except  that 
the  time  limits  for  processing  the 
complaint  contained  in  §  1614, l(¥i  and 
for  appeal  to  the  Comimission  contained 
in  §  1614,402  may  be  held  in  abeyance 
during  processing  of  a  grievance 
covering  the  same  matter  as  the 
complaint  if  the  agency  notifies  the 
complainant  in  writing  that  the 
complaint  will  be  held  in  abeyance 
pursuant  to  this  section. 

§  1614.302    Mixed  case  complaints. 

(a)  Definitions — (1)  Mixed  case 
complaint.  A  mixed  case  complaint  is  a 
complaint  of  employment  discrimination 
filed  with  a  federal  agency  based  on 
race,  color,  religion,  sex,  national  origin, 
age  or  handicap  related  to  or  stemming 
from  an  action  that  can  be  appealed  to 
the  Merit  Systems  Protection  Board 
(MSPB).  The  complaint  may  contain 
only  an  allegation  of  employment 
discrimination  or  it  may  contain 
additional  allegations  that  the  MSF'B  has 
jurisdiction  to  address, 

(2)  .\fi\ed  case  appeals  A  mixed  case 
appeal  is  an  appeal  filed  with  the  MSPB 
that  alleges  that  an  appealable  agency 
action  was  effected,  in  whole  or  in  part, 
because  of  discrimination  on  the  basis 


of  race,  color,  religion,  sex,  national 
origin,  handicap  or  age. 

(b)  Election.  An  aggrieved  person  may 
initially  file  a  mixed  case  complaint 
with  an  agency  pursuant  to  this  part  or 
an  appeal  on  the  same  matter  with  the 
MSPB  pursuant  to  5  CFR  1201.151.  but 
not  both.  An  agency  shall  inform  every 
employee  who  is  the  subject  of  an  action 
that  is  appealable  to  the  MSPB  and  who 
has  either  orally  or  in  writing  raised  the 
issue  of  discrimination  during  the 
processing  of  the  action  of  the  right  to 
file  either  a  mixed  case  complaint  with 
the  agency  or  to  file  a  mixed  case  appeal 
with  the  MSPB.  The  person  shall  be 
advised  that  he  or  she  may  not  initially 
file  both  a  mixed  case  complaint  and  an 
appeal  on  the  same  matter  and  that 
whichever  is  filed  first  shall  be 
considered  an  election  to  proceed  in  that 
forum.  If  a  person  files  a  mixed  case 
appeal  wath  the  MSPB  instead  of  a 
mixed  case  complaint  and  the  MSPB 
dismisses  the  appeal  for  jurisdictional 
reasons,  the  agency  shall  promptly 
notify  the  individual  in  writing  of  the 
right  to  contact  an  EEO  counselor  within 
45  days  of  receipt  of  this  notice  and  to 
file  an  EEO  complaint,  subject  to 
§  1614.107.  The  date  on  which  the 
person  filed  his  or  her  appeal  with 
MSPB  shall  be  deemed  to  be  the  date  of 
initial  contact  with  the  counselor.  If  a 
person  files  a  timely  appeal  with  MSPB 
from  the  agency's  processing  of  a  mixed 
case  complaint  and  the  MSPB  dismisses 
it  for  jurisdictional  reasons,  the  agency 
shall  reissue  a  notice  under  §  1614.108(f) 
giving  the  individual  the  right  to  elect 
between  a  hearing  before  an 
administrative  judge  and  an  immediate 
final  decision. 

(c)  Dismissal.  (1)  An  agency  may 
dismiss  a  mixed  case  complaint  for  the 
reasons  contained  in,  and  under  the 
conditions  prescribed  in.  S  1814.107. 

(2)  An  agency  decision  to  dismiss  a 
mixed  case  complaint  on  the  basis  of  the 
complainant's  prior  election  of  the 
MSPB  procedures  shall  be  made  as 
follows: 

(i)  Where  neither  the  agency  nor  the 
MSPB  administrative  judge  questions 
the  MSPB's  jurisdiction  over  the  appeal 
on  the  same  matter,  it  shall  dismiss  the 
mixed  case  complaint  pursuant  to 
S  1814.107(d)  and  shall  advise  the 
complainant  that  he  or  she  must  bring 
the  allegations  of  discrimination 
contained  in  the  rejected  complaint  to 
the  attention  of  the  MSPB,  pursuant  to  5 
CFR  1201.155.  The  dismissal  of  such  a 
complaint  shall  advise  the  complainant 
of  the  right  to  petition  the  EEOC  to 
review  the  MSPB's  final  decision  on  the 
discrimination  issue.  A  dismissal  of  a 
mixed  case  complaint  is  not  appealable 
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to  the  Commission  except  where  it  ,s 
alleged  that  5  1614.1(r!d)  has  be4?n 
applied  to  a  non-mixed  case  matter, 
(u)  Where  [he  ageno'  or  the  VISPB 
administrative  ludge  questions  the 
MSPB'9  iunsdiction  over  the  appeai  on 
the  same  matter,  the  agency  shdli  notd 
the  mixed  case  campiaint  m  dbe>ancf 
unnl  the  MSPB's  adimrustrative  ludge 
rules  on  the  jurisdictional  issue,  lotifv' 
the  complainant  that  ;;  is  doinR  so  d:-.c 
instruct  him  or  her  to  br..ig  the 
allegation  of  discrmmation  to  "ne 
attenfton  of  the  MSPB.  Dur.ng  "his 
penod  of  ^.me,  ai!  time  limitations  for 
prtKessing  or  films  under  thjs  part  will 
be  tolled.  .A.n  agency  decision  to  hold  a 
nixed  case  complaint  in  abevar.ce  is  not 
appealable  to  EEOC  !f  the  MSPP's 
administrative  'udge  finds  tha'  MSPB 
has  lur.sdiction  over  the  matter,  the 
agency  shall  dismiss  the  mixed  case 
compiaint  pursuant  to  §  1614.10"(d],  and 
adv'.3e  the  complainant  of  the  right  to 
petition  »he  EEOC  'c  review  the  MSPB's 
final  decision  on  the  discr.mination 
issue  If  the  MSPB's  administrative  judge 
finds  that  MSPB  does  not  have 
jurisdiction  over  'he  mat'er  the  agency 
shall  recommence  prc>ce8S!ng  of  the 
mixed  case  complain',  as  a  non-mixed 
case  EEO  complaint. 

fdi  Proce<nt^s  'or  agency  processing 
cf  mixea  case  compiarts  Wht^r  3 
complainant  elects  'o  proceed   nir,aiiy 
under  this  oart  rather  than  with  •hf> 
MSPB,  the  procedures  set  forth   n 
subpart  A  shall  govern  'he  prc^'  essing  of 
the  mixed  case  compiaint  with  'he 
foUcwing  exceptions 

(1)  At  the  time  the  agency  acvisps  a 
complainart  of  the  acceptance  ~f  d 
mixed  case  compiaint.  ;t  shall  di3<" 
advise  the  -ompiainar,'  that: 

(!',  If  a  final  decision  is  not  issued 
Within  12CI  days  of  tne  date  of  f.lma  i.if 
•he  mixed  case  compiaint.  the 
complainant  may  appeal  the  matte-  tc 
the  MSPB  at  anv  time  tnereafte-  a.s 
specified  at  5  CFR  '201  154id:    r  rr.ay 
file  a  civil  action  as  specified  at 
§  1614.310(g).  but  not  both,  and 

(ii)  If  the  complainant  is  dissahsfied 
with  the  agency's  final  decis.or  on  the 
niLxed  case  compiaint,  'iie  complainant 
may  appeal  the  matter  to  'iie  MSPB  (not 
EEOCl  wthm  20  days  of  receipt  of  the 
agency's  final  decision. 

[2)  Upon  com.pletion  of  the 
investigation,  the  notice  provided  the 
complainant  in  accordance  with 

5  1614.1fj8(r!  will  advise  the  complainant 
that  a  final  decision  will  be  issued 
withm  4,5  days  wuhout  a  hearing;  and 

(3)  .At  the  t;me  'iiat  the  agency  issues 
its  F.nal  decision  on  a  muxed  case 
complaint,  the  agency  shall  advise  the 
complainant  of  the  right  to  appeal  the 
matter  to  the  MSPB  (not  EEOC)  within 


20  days  of  receipt  and  nf  the  r.ght  to  file 
a  ctvl  Hction  as  provided  at 
S  idl4,J10^a). 

§1614.303    P«ttt)ona  to  th«  EEOC  from 
IISPB  d«:l«io»i«  on  mOied  cm*  appMla  and 

(a)  Who  may  file.  Individuals  who 
have  received  a  final  decision  from  the 
V4SPB  on  a  mixed  case  appeal  or  on  the 
appeal  of  a  final  decision  on  a  mixed 
case  compiaint  under  5  CFR  part  1201, 
subpart  E  and  5  U5.C  7702  may  petition 
EEOC  to  consider  that  decision.  The 
EEOC  will  not  accept  appeals  from 
MSPB  dismissals  without  pr-:  vudice 

(b)  Method  of  filing.  Filing  shall  be 
made  by  certified  mail,  return  receipt 
requested,  to  the  Office  of  Federal 
Operations,  Equal  Employment 
Opportunity  Commission.  P.O.  Box 
1984a  Waahington.  DC  20036. 

{c)  Time  to  file.  A  petition  must  be 
filed  with  the  Commission  either  within 
30  days  of  receipt  of  the  final  decision  of 
the  MSPB  or  within  30  days  of  when  the 
decision  of  a  MSPB  field  office  oecomes 
final. 

(d)  Service.  The  petition  for  review 
must  be  served  upon  all  individuals  and 
parties  on  the  MSPB's  service  list  by 
certified  mail  on  or  before  the  filing  w\\h 
the  Commission,  and  the  Clerk  of  the 
ViSPR  1120  Vermont  Ave.,  NW.. 
«Vashingtoa  DC  20419,  and  the 
petitioner  must  certify  as  to  the  date  and 
method  of  service 

S  1614.304    Contents  o(  petition. 

(a)  Form.  Petition*  must  be  wntten  or 
typed,  but  may  use  any  format  including 
a  simple  letter  format  Petitioners  are 
encouraged  to  use  EEOC  Form  573, 
Notice  Of  Appeal/Petition. 

(b)  Contents.  Petitions  must  contain 
the  following; 

(1)  The  name  and  address  of  the 
petitioner. 

(2)  The  name  and  address  of  the 
petitioner's  representative,  if  any; 

(3)  A  statement  of  the  reasons  why 
the  decision  of  the  MSPB  is  alleged  to  be 
incorrect  in  whole  or  in  part,  only  with 
regard  to  issues  of  discrimination  based 
on  race,  color,  religion,  sex.  national 
origin,  age  or  handicap: 

(4)  A  copy  of  the  decision  issued  by 
the  MSPB;  and 

(5)  The  signature  of  the  petitioner  or 
representative,  if  anv. 

§  16  U. 305     Conm<im»tU3fy  proc«<Juf««. 

(a)  Once  a  petition  is  filed,  the 
Commission  will  examine  it  and 
determme  whether  the  Commission  will 
consider  the  decision  of  the  MbPB  An 
agency  may  oppose  the  petition,  either 
on  the  basis  that  the  Commission  should 
not  consider  the  MSPB's  decision  or  that 


the  Commission  should  concur  in  the 
.MSPB's  decision,  by  filing  any  such 
argument  with  the  Office  of  Federal 
Operations  and  serving  a  copy  on  the 
petitioner  within  15  days  of  receipt  by 
the  Commission. 

(b)  The  Commission  shall  determine 
whether  to  consider  the  decision  of  the 
MSPB  within  30  days  of  receipt  of  the 
petition  by  the  Commission's  Office  of 
Federal  Operations.  A  determination  of 
the  Commission  not  to  consider  the 
decision  shall  not  be  used  as  evidence 
with  respect  to  any  issue  of 
discrimination  in  any  judicial 
proceeding  concerning  that  issue. 

(c)  If  the  Commission  makes  a 
determination  to  consider  the  decision, 
the  Commission  shall  within  60  days  of 
the  date  of  its  determination,  consider 
the  entire  record  of  the  proceedings  of 
the  MSPB  and  on  the  basis  of  the 
evidentiary  record  before  the  Board  as 
supplemented  in  accordance  with 
paragraph  (d)  of  this  section,  either 

;i)  Concur  In  the  decision  of  the 
MSPB;  or 

(2)  Issue  in  writing  a  decision  that 
differs  from  the  decision  of  the  MSPB  to 
the  extent  that  the  Commission  finds 
that,  as  a  matter  of  law; 

(i)  The  decision  of  the  MSPB 
constitutes  an  incorrect  interpretation  of 
any  provision  of  any  law.  rule, 
regulation,  or  policy  directive  referred  to 
in  5  U.S.C.  7702(a)(1)(B):  or 

(li)  The  decision  involving  such 
provision  is  not  supported  by  the 
evidence  in  the  record  as  a  whole, 

(d)  In  considering  any  decision  of  the 
MSPB.  the  Commission,  pursuant  to  5 
use  7702(b)(4),  may  refer  the  case  to 
the  MSPB  for  the  taking  of  additional 
evidence  within  such  period  as  permits 
the  Commission  to  make  a  decision 
withm  the  60-day  period  prescribed  or 
provide  on  its  own  for  the  taking  of 
additional  evidence  to  the  extent  the 
Commission  considers  it  necessary  to 
supplement  the  record. 

(e)  Where  the  EEOC  has  differed  with 
the  decision  of  the  MSPB  under 

§  1614  305(c)(2).  the  Commission  shall 
refer  the  matter  to  the  MSPB. 


§1614.306    R«f«rr«l  Of  case  to  Spsciai 
Panst. 

If  the  MSPB  reaffirms  its  decision 

under  5  CFR  1201. 162(a)(2)  with  or 
without  modification,  the  matter  shall  be 
immediately  certified  to  the  Special 
Panel  established  pursuant  to  5  U  S  C. 
7702(d).  Upon  certification,  the  Board 
shall,  withm  five  days  (excluding 
Saturdays.  Sundays,  and  Federal 
holidays),  transmit  to  the  Chairman  of 
the  Speaal  Panel  and  to  the  Chairman 


Federal  Register  /  Vol.  57,  No.  70  /  Friday,  Apnl  10,  1992  /  Ruk-s  anj  R 


rijulatinns 


12fa 


0/ 


of  the  EEOC  the  administrative  record  in 
the  proceeding  including — 

(a)  The  factual  record  compiled  under 
this  section,  which  shall  include  a 
transcript  of  any  hearing(sj. 

(b)  The  decisions  issued  by  the  Board 
and  the  Commission  under  5  U  SC.  7"02: 
and 

(c)  A  transcript  of  oral  arguments 
made,  or  legal  briefis)  filed,  before  the 
Board  and  the  Commission. 

§  1614.307    Organization  of  Special  Panel. 

(a)  The  Special  Panel  is  composed  of 

(1)  A  Chai.rman  appointed  by  the 
President  with  the  advice  and  consent  of 
the  Senate,  and  whose  term  is  6  vears. 

(2)  One  member  of  the  MSPB  ' 
designated  by  the  Chairman  of  the 
Board  each  time  a  panel  is  convened, 
and 

(3)  One  member  of  the  EEOC 
designated  by  the  Chairman  of  the 
Commission  each  time  a  panel  is 
convened, 

(b)  Designation  of  Special  Panel 
member — (1)  Time  of  designation. 
Within  five  days  of  certification  of  the 
case  to  the  Special  Panel,  the  Chairman 
of  the  MSPB  andnhe  Chairman  of  the 
EEOC  shall  each  designate  one  member 
from  their  respective  agencies  to  serve 
on  the  Special  Panel, 

(2i  Manner  of  designation.  Letters  of 
designation  shall  be  served  on  the 
Chairman  of  the  Special  Panel  and  the 
parties  to  the  appeal. 

§  1614.308    Practices  and  procedures  of 
the  Special  Panel. 

(a)  Scope.  The  rules  in  this  subpart 
apply  to  proceedings  before  the  Special 
Panel. 

(b)  Suspension  of  rules  in  this  subpart. 
in  the  interest  of  expediting  a  decision. 
or  for  good  cause  shown,  the  Chairman 
of  the  Special  Panel  may,  except  where 
the  rule  in  this  subpart  is  required  by 
statute,  suspend  the  rules  in  this  subpart 
on  application  of  a  party,  or  on  his  or 
her  own  motion,  and  may  order 
proceedings  in  accordance  with  his  or 
her  direction. 

(c)  Time  limit  for  proceedings. 
Pursuant  to  5  U.S.C.  7702(d)(2)(A).  the 
Special  Panel  shall  issue  a  decision 
within  45  days  of  the  matter  being 
certified  to  it. 

(d)  Administrative  assistance  to 
Special  Panel.  [\]  The  MSPB  and  the 
EEOC  shall  provide  the  Panel  with  such 
reasonable  and  necessary 
administrative  resources  as  determined 
by  the  Chairman  of  the  Special  Panel, 

(2)  Assistance  shall  include,  but  is  not 
limited  to,  processing  vouchers  for  pay 
and  travel  expenses. 

(3)  The  Board  and  the  EEOC  shdll  be 
responsible  for  all  administrative  costs 


incurred  by  the  Special  Panel  and.  to  the 
extent  practicable,  shall  equally  divide 
the  costs  of  providing  such 
administrative  assistance.  The 
Chairman  of  the  Special  Panel  shall 
resolve  the  manner  in  which  costs  are 
divided  in  the  event  of  a  disagreement 
between  the  Board  and  the  EEOC. 

(e)  Maintenance  of  the  official  record. 
The  Board  shall  maintain  the  official 
record.  The  Board  shall  transmit  two 
copies  of  each  submission  filed  to  each 
member  of  the  Special  Panel  in  an 
expeditious  manner. 

fO  Filing  and  service  of  pleadings.  (1) 
The  parties  shall  file  the  original  and  six 
rcpu  s  of  all  submissions  with  the  Clerk, 
Merit  Systems  Protection  Board.  1120 
Vermont  Avenue,  NW.,  Washington.  DC 
2M19.  One  copy  of  each  submission 
shall  be  served  on  the  other  parties. 

(2)  A  certificate  of  service  specifying 
how  and  when  service  was  made  must 
accompany  all  submissions  of  the 
parties. 

(3)  Service  may  be  by  mail  or  by 
personal  delivery  during  normal 
business  hours  (8:15  a.m.-4:45  p.m.).  Due 
to  the  short  statutory  time  Hmit,  parties 
are  required  to  file  their  submissions  by 
overnight  delivery  service  should  they 
file  by  mail. 

(4)  The  date  of  filmg  shall  be 
determined  by  the  date  of  mailing  as 
indicated  by  the  order  date  for  the 
overnight  delivery  service.  If  the  filing  is 
by  personal  delivery,  it  shall  be 
considered  filed  on  that  date  it  is 
received  in  the  office  of  the  Clerk, 
MSPB. 

(g)  Briefs  and  responsive  pleadings.  If 
the  parties  wish  to  submit  written 
argument,  briefs  shall  be  filed  with  the 
Special  Panel  within  15  days  of  the  date 
of  the  Board's  certification  order.  Due  to 
the  short  statutory  time  limit  responsive 
pleadings  will  not  ordinarily  be 
permitted. 

(hi  Oral  argument.  The  parties  have 
the  right  to  oral  argument  if  desired. 
Parties  wishing  to  exercise  this  right 
shall  so  indicate  at  the  time  of  filing 
their  brief,  or  if  no  briefis  filed,  within 
15  days  of  the  date  of  the  Board's 
certification  order  Upon  receipt  of  a 
request  for  argument,  the  Chairman  of 
the  Special  Panel  shall  determine  the 
time  and  place  for  argument  and  the 
time  to  be  allowed  each  side,  and  shall 
so  notify  the  parties. 

(i)  Post-argument  submissions.  Due  to 
the  short  statutory  time  limit,  no  post- 
argument  submissions  will  be  permitted 
except  by  order  of  the  Chairman  of  the 
Special  Panel. 

(j)  Procedural  matters.  Any 
procedural  matters  not  addressed  in  this 
subpart  shall  be  resolved  by  written 


order  of  the  Chairman  of  the  Special 
Panel. 

5  1614.309     Fnforceme"'  of  Sp^cm'  P,%if' 
dcciskm. 

The  Board  shall,  upon  receipt  of  the 
decision  of  the  Special  Panel,  order  the 
agency  concerned  to  take  any  action 
appropriate  to  carry  out  the  decision  of 
the  Panel.  The  Board's  regulations 
regarding  enforcement  of  a  final  order  of 
the  Board  shall  apply.  These  regulations 
are  set  out  at  5  CFR  part  1201.  subpart  E. 

5  '614  310     Right  to  Uif  a  civK  actJon. 

An  individual  who  has  a  complaint 
processed  pursuant  to  5  CFR  part  1201. 
subpart  E  or  this  subpart  is  authorized 
by  5  U.S.C.  7702  to  file  a  civil  action  in 
an  appropriate  United  States  District 
Court: 

(a)  Within  30  days  of  receipt  of  a  final 
decision  issued  by  an  agency  on  a 
complaint  unless  an  appeal  is  filed  with 
the  MSPB:  or 

(b)  Within  30  days  of  receipt  of  notice 
of  the  final  decision  or  action  taken  by 
the  MSPB  if  the  individual  does  not  file 
a  petition  for  consideration  with  the 
EEOC:  or 

(c)  Within  30  days  of  receipt  of  notice 
that  the  Commission  has  determined  not 
to  consider  the  decision  of  the  MSPB:  or 

(d)  Within  30  days  of  receipt  of  notice 
that  the  Commission  concurs  with  the 
decision  of  the  MSPB;  or 

(e)  If  the  Commission  issues  a 
decision  different  from  the  decision  of 
the  MSPB,  within  30  days  of  receipt  of 
notice  that  the  MSPB  concurs  in  and 
adopts  in  whole  the  decision  of  the 
Commission:  or 

(f)  If  the  MSPB  does  not  concur  with 
the  decision  of  the  Commission  and 
reaffirms  its  initial  decision  or  reaffirms 
its  initial  decision  with  a  revision, 
within  30  days  of  the  receipt  of  notice  of 
the  decision  of  the  Special  Panel:  or 

(g)  After  120  days  from  the  date  of 
filing  a  formal  complaint  if  there  is  no 
final  action  or  appeal  to  the  MSPB:  or 

(h)  After  120  days  from  the  date  of 
filing  an  appeal  with  the  MSPB  if  the 
MSPB  has  not  yet  made  a  decision:  or 

(i)  After  180  days  from  the  date  of 
filing  a  petition  for  consideration  with 
Commission  if  there  is  no  decision  by 
the  Commission,  reconsideration 
decision  by  the  MSPB  or  decision  by  the 
Special  Panel. 

Subpart  D— Appeals  and  C'^i\  Actions 

§1614  401     Appeait  10  the  Commission. 

(a)  A  complainant  may  appeal  an 
agency's  final  decision,  or  the  agency's 
dismissal  of  all  or  a  portion  of  a 
complaint. 
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(b)  An  agent  may  appeal  the  agency 
decision  accepting  or  dismissing  all  or  a 
portion  of  a  class  complaint,  or  a  final 
decision  on  a  class  complaint;  a  class 
member  may  appeal  a  final  decision  on 
a  claim  for  individual  relief  under  a 
class  complaint;  and  both  may  appeal  a 
final  decision  on  a  petition  pursuant  to 
I  1614.204(g)(4). 

(c)  A  grievant  may  appeal  the  final 
decision  of  the  agency,  the  arbitrator  or 
the  Federal  Labor  Relations  Authority 
(FLRA)  on  the  grievance  when  an  issue 
of  employment  discrimination  was 
raised  in  a  negotiated  grievance 
procedure  that  permits  such  issues  to  be 
raised.  A  grievant  may  not  appeal  under 
this  part,  however,  when  the  matter 
initially  raised  in  the  negotiated 
grievance  procedure  is  still  ongoing  in 
tnat  process,  is  in  arbitration,  is  before 
ttie  FLRA.  is  appealable  to  the  MSPB  or 
if  5  U.S.C.  7121(d)  is  inapplicable  to  the 
involved  agency. 

(d)  A  complainant  agent  or  individual 
class  claimant  may  appeal  to  the 
Commission  an  agency's  alleged 
noncompliance  with  a  settlement 
agreement  or  final  decision  in 
accordance  with  §  1814.504. 

§16U.402     Tirne 'cr  apoeats  to  f'e 
Commiistoo. 

(a)  Except  for  mixed  case  complaints, 
any  dismissal  of  a  complaint  or  a 
portion  of  a  complaint  or  any  final 
decision  may  be  appealed  to  the 
Commission  within  30  days  of  the 
complainant's  receipt  of  the  dismissal  or 
final  decision.  Any  grievance  decision 
may  be  appealed  within  30  days  of 
receipt  of  a  decision  referred  to  in 
§  1614.401(c).  In  the  case  of  class 
complaints,  any  final  decision  received 
by  an  agent,  petitioner  or  an  individual 
claimant  may  be  appealed  to  the 
Commission  within  30  days  of  its 
receipt.  Wher?  a  complainant  has 
notified  the  EEO  Director  of  alleged 
noncompliance  with  a  settlement 
agreement  in  accordance  with 
I  1614.504.  the  complainant  may  file  an 
appeal  35  days  after  service  of  the 
allegations  of  noncompliance,  but  must 
file  an  appeal  within  30  days  of  receipt 
of  an  agency  s  determination. 

(b)  If  the  complainant  is  represented 
by  an  attorney  of  record,  then  the  30-day 
time  period  provided  in  paragraph  (a)  of 
this  section  within  which  to  appeal  shall 
be  calculated  from  the  receipt  of  the 
required  document  by  the  attorney.  In 
all  other  instances,  the  time  within 
■Ahich  to  appeal  shall  be  calculated  from 
the  receipt  of  the  required  document  by 
the  complainant. 


§  1614.403     How  to  appeal. 

(a)  The  complainant,  agent,  grievant 
or  individual  class  claimant  (hereinafter 
complainant)  must  file  an  appeal  with 
the  Director.  Office  of  Federal 
Operations.  Equal  Employment 
Opportunity  Commission,  at  P.O.  Box 
19848.  Washington.  DC  20036.  or  by 
personal  delivery  or  facsimile.  The 
complainant  should  use  EEOC  Form  573, 
Notice  of  Appeal/Petition,  and  should 
indicate  what  he  or  she  is  appeahng. 

(b)  The  complainant  shall  furnish  a 
copy  of  the  appeal  to  the  agency's  EEO 
Director  (or  whomever  is  designated  by 
the  agency  in  the  dismissal  or  decision) 
at  the  same  time  that  he  or  she  files  the 
appeal  with  the  Commission.  In  or 
attached  to  the  appeal  to  the 
Commission,  the  complainant  must 
certify  the  date  and  method  by  which 
service  was  made  on  the  agency. 

(c)  If  a  complainant  does  not  file  an 
appeal  within  the  time  limits  of  this 
subpart,  the  appeal  will  be  untimely  and 
shall  be  dismissed  by  the  Commission. 

(d)  Any  statement  or  brief  in  support 
of  the  appeal  must  be  submitted  to  the 
Director,  Office  of  Federal  Operations, 
and  to  the  agency  within  30  days  of 
filing  the  appeal  Following  receipt  of 
the  appeal  and  any  brief  in  support  of 
the  appeal,  the  Director.  Office  of 
Federal  Operation,  will  request  the 
complaint  file  from  the  agency.  The 
agency  must  submit  the  complaint  file 
and  any  agency  statement  or  brief  in 
opposition  to  the  appeal  to  the  Director, 
Office  of  Federal  Operations,  within  30 
days  of  receipt  of  the  Commission's 
request  for  the  complaint  file,  which  has 
been  made  by  certified  mail.  A  copy  of 
the  agency's  statement  or  brief  must  be 
served  on  the  complainant  at  the  same 
time. 

§  1614.404    Appellate  procedure. 

(a)  On  behalf  of  the  Commission,  the 
Office  of  Federal  Operations  shall 
review  the  complaint  file  and  all  written 
statements  and  briefs  from  either  party. 
The  Commission  may  supplement  the 
record  by  an  exchange  of  letters  or 
memoranda,  investigation,  remand  to 
the  agency  or  other  procedures. 

(b)  If  the  Office  of  Federal  Operations 
requests  information  from  one  or  both  of 
the  parties  to  supplement  the  record, 
each  party  providing  information  shall 
send  a  copy  of  the  information  to  the 
other  party 

5  1614.405    Deci»(on«  or  appeai*. 

(a)  The  Office  of  Federal  Operations, 
on  behalf  of  the  Commission,  shall  issue 
a  written  decision  setting  forth  its 
reasons  for  the  decision.  The 
Commission  shall  dismiss  appeals  in 
accordance  with  Si  1614.107. 1614.403(c) 


and  1614.410.  The  decision  shall  be 
based  on  the  preponderance  of  the 
evidence.  If  the  decision  contains  a 
finding  of  discrimination,  appropriate 
remedy(ies)  shall  be  included  and, 
where  appropriate,  the  entitlement  to 
interest,  attorney's  fees  or  costs  shall  be 
indicated.  The  decision  shall  reflect  the 
date  of  its  issuance,  inform  the 
complainant  of  his  or  her  or  her  civil 
action  nghts.  and  be  transmitted  to  the 
complainant  and  the  agency  by  certified 
mail,  return  receipt  requested. 

(b)  A  decision  issued  under  paragraph 
(a)  of  this  section  is  final  within  the 
meaning  of  §  1614.408  unless: 

(1)  Either  party  files  a  timely  request 
for  reconsideration  pursuant  to 

5  1614.407;  or 

(2)  The  Commission  on  its  owm  motion 
reconsiders  the  case 

§1614.406    Time  Hmits.  [  Reserved  I 

§  1614.407    Reconstderation. 

(a)  Within  a  reasonable  period  of 
time,  the  Commission  may.  in  its 
discretion,  reconsider  any  decision  of 
the  Commission  issued  under 

§  1614.405(ai  notwithstanding  any  other 
provisions  of  this  part. 

(b)  A  party  may  request 
reconsideration  of  any  decision  issued 
under  §  1614.405!a]  provided  that  such 
request  is  made  within  30  days  of 
receipt  of  a  decision  of  the  Commission 
or  within  20  days  of  receipt  of  another 
party's  timely  request  for 
reconsideration.  Such  request,  along 
with  any  supporting  statement  or  brief 
shall  he  submitted  to  the  Office  of 
Review  and  Appeals  and  to  all  parties 
with  proof  of  such  submission.  .^.1!  other 
parties  shall  have  20  days  from  the  date 
of  service  in  which  to  submit  all  other 
parties,  with  proof  of  submission,  any 
statement  or  bnef  in  opposition  to  the 
request. 

(c)  The  request  or  the  statement  or 
brief  in  support  of  the  request  shall 
contain  arguments  or  evidence  which 
tend  to  establish  that: 

(1)  New  and  material  evidence  is 
available  that  was  not  readily  available 
when  the  previous  decision  was  issued; 
or 

(2]  The  previous  decision  involved  an 
erroneous  interpretation  of  law. 
regulation  or  matenal  fact,  or 
misapplication  of  estabhshed  policy;  or 

(3)  The  decision  is  of  such  exceptional 
nature  as  to  have  substantial 
precedential  implications. 

(d)  A  decision  on  a  request  for 
reconsideration  by  either  party  is  final 
and  there  is  no  further  nght  by  either 
party  to  request  reconsideration  of  the 
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decision  for  which  reconsideration  was 

sought. 

§  1614.4M    Ctvtl  action:  Title  Vll,  Age 
Discrlmlnatlofi  In  Employment  Act  and 
Rehabmtatlon  Act. 

A  complainan!  who  has  filed  an 
individual  compiaml,  an  agen;  who  hn,s 
f:it:d  a  class  complaint  or  a  claimant 
who  has  filed  a  claim  for  individual 
relief  pursuant  to  a  class  complaint  is, 
authorized  under  title  VII.  the  ADEA 
and  the  Rehabilitation  Act  to  file  a  civu 
rirtion  in  an  appropriate  United  States 
Distnct  Court: 

(a)  Within  90  days  o.'  receipt  of  the 
final  decision  on  an  ind:vidual  or  class 
compiaint  if  no  appeal  has  been  fiiedb 

fb)  After  180  days  from  the  date  of 
filing  an  indjviduai  or  class  complaint  if 
an  appeal  has  not  been  filed  and  a  final 
decision  has  not  been  issued; 

|;  j  Within  90  days  of  receipt  of  the 
Commission's  final  decision  on  an 
appeal;  or 

{d!  After  180  days  from  the  daie  oi 
fii:ng  an  appeal  with  the  Commission  if 
there  has  been  no  final  decision  by  the 
Commission. 

§  1614.40*    CIvfl  action^Ecjuaf  Pay  Act 

A  complainant  is  authorized  under 
section  16(b)  of  the  Fair  Labor 
Standards  Act  (29  U.SC.  216(b))  to  file  a 
civil  action  in  a  court  of  competent 
jurisdiction  within  two  years  or,  if  the 
violation  is  willful,  three  years  of  the 
date  of  the  alleged  violation  of  the  Equal 
Pay  Act  regardless  of  whether  he  or  she 
pursued  any  administrative  complaint 
pr.j-essing.  Recovery  of  back  wages  is 
lim.ited  to  two  years  prior  to  the  date  of 
filing  suit,  or  to  three  years  if  the 
violation  is  deemed  willful;  liquidated 
damages  in  an  equal  amount  may  also 
be  awarded  The  filing  of  a  complaint  or 
appeal  under  this  part  shall  not  toll  the 
t'.me  for  filing  a  civil  action, 

§  1614.410    Effect  of  fning  a  civil  act!on 

Filing  a  civil  action  unner  §  1614  408 
c-r  §  1614.409  shall  terminate 
Commiission  processing  of  the  appeal.  If 
private  suit  is  filed  subsequent  to  the 
filing  of  an  appeal  the  parties  are 
requested  'o  nc'ify  the  Commission  in 
writing 

Subpart  E — Refr'*'='ies  and 
Enforcement 

§  1 6 1 4. 50 1     Remedies  and  relief. 

[  a )  When  an  agencs ,  or  the 
Commission,  in  an  induidual  cas-'  of 
d;s..nrr.ination,  finds  that  an  applicant 
or  an  employee  has  been  discriminated 
Hgciirist,  the  agency  shall  provide  full 
relief,  as  explained  in  appendix  A  of 
part  IPia  of  this  chapter  which  shall 


include  the  following  elem<  n's  in 
appropnate  circumstances 

11 !  Notification  to  «11  employees  uf  the 
agency  in  the  affected  facility  of  th«r 
nghl  to  be  free  of  unlawful 
0.;:si,.,:imindtior  and  assurance  tha*  thf 
p.-irtirular  types  of  discruT.iriiiiion  found 
v\  li!  not  recur 

2|  Commitment  that  corrective. 
curative  or  prevent  ve  action  will  be 
uken.  or  measures  adopted,  to  ensure 
that  violations  of  the  iaw  simuiar  to 
those  found  will  not  recur. 

(3)  An  unconditjonai  offer  to  each 
identified  victim  of  discnmination  of 
placement  in  the  position  the  person 
woLMd  have  cxcupied  but  for  the 
discnnimaiion  suffered  by  that  person. 
or  a  substantially  equivalent  position; 

!4)  raymeni  to  each  identified  victim 
of  discrimination  on  a  make  whole  basis 
for  any  l.iss  ;  f  earnings  the  person  may 
have  fiufTertd  as  a  result  of  the 
discrimination,  and 

(5)  Qummitment  that  the  agency  shalJ 
cease  from  engaging  in  the  specific 
unlawful  employment  practice  found  in 
the  case. 

(b]  Relief  for  an  applicant  (1)  (i) 
When  an  agency  or  the  d.-nmission, 
finds  that  an  applicani  fi  '  »  .upioyment 
has  been  discrim !!.;•(  0  s^  nnst  the 
agency  shall  offer  ;r .  appacant  the 
position  that  the  app  .cant  would  have 
occupied  absent  d:st.;:niination  or.  if 
justified  by  the  circcTiStances,  a 
substantially  equivalent  position  unless 
clear  and  convincing  evidence  indicates 
that  the  applicant  would  not  have  been 
selected  even  absent  the  discrimination. 
The  offer  shall  be  made  in  writing.  The 
individual  shall  have  15  days  from 
receipt  of  the  offer  within  which  to 
accept  or  decline  the  offer.  Failure  to 
accept  the  offer  within  the  15-day  period 
will  be  considered  a  declination  of  the 
offer,  unless  the  individual  can  show 
that  circumstances  beyond  his  or  her 
control  prevented  a  response  within  the 
time  limit. 

(ii)  If  the  offer  is  accepted, 
appointment  shall  be  retroactive  to  the 
date  the  applicant  would  have  been 
hired.  Back  pay.  computed  in  the 
manner  prescribed  by  5  CFR  550.805. 
shall  be  awarded  from  the  date  the 
individual  would  have  entered  on  duty 
until  the  date  the  individual  actually 
enters  on  duty  unless  clear  and 
convincing  evidence  indicates  that  the 
applicant  would  not  have  been  selected 
even  absent  discrimination.  Interest  on 
back  pay  shall  be  included  in  the  back 
pay  computation  where  sovereign 
immunity  has  been  waived.  The 
individuai  shall  be  deemed  to  have 
performed  service  for  the  agency  during 
this  penod  for  all  purposes  except  for 
meeting  service  requirements  for 


completion  of  a  required  probationary  or 
trial  period. 

(iii)  If  the  offer  of  employment  Is 
dechned.  the  agency  shall  award  the 
individual  a  sum  equal  to  the  back  pay 
he  or  she  would  have  received, 
computed  in  the  manner  prescribed  by  5 
CFR  550805.  from  the  date  he  or  she 
would  have  been  appointed  until  the 
date  the  offer  was  declined,  subject  to 
the  limitation  of  paragraph  (b)(3J  of  this 
section.  Interest  on  back  pay  shall  be 
included  in  the  back  pay  computation. 
The  agency  shall  inform  the  applicant,  in 
its  offer  of  employment,  of  the  right  to 
this  award  in  the  event  the  offer  is 
declined. 

(2)  When  an  agency,  or  the 
Commission,  finds  that  discrimination 
existed  at  the  time  the  applicant  was 
considere  '  I.  r  cit;  ::  \  ment  but  also 
finds  by  clear  h:\c  cor.vincing  evidence 
that  the  applicant  would  not  have  been 
hired  even  absent  discrimination,  the 
agency  shall  nevertheless  take  all  steps 
necessary  to  eliminate  the 
discriminatory  practice  and  ensure  it 
does  not  recur. 

(3)  Back  pay  under  this  paragraph  (b) 
for  complaints  under  title  VTI  or  the 
Rehabilitation  Act  may  not  extend  from 
a  date  eariier  than  two  years  prior  to  the 
date  on  which  the  complaint  was 
initially  filed  by  the  applicant. 

(c)  Relief  for  an  employee.  When  an 
agency,  or  the  Commission,  finds  that  an 
employee  of  the  ^ency  was 
discriminated  against  the  agency  shall 
provide  relief,  which  shall  include,  but 
need  not  be  limited  to,  one  or  more  of 
the  following  actions; 

(1)  Nondiscriminatorj'  placement,  with 
back  pay  computed  in  the  manner 
prescribed  by  5  CFR  550.805.  unless 
clear  and  convincing  evidence 
contained  in  the  record  demonstrates 
that  the  personnel  action  would  have 
been  taken  even  absent  the 
discrimination.  Interest  on  back  pay 
shall  be  included  in  the  back  pay 
computation  where  sovereign  immunity 
has  been  waived.  The  back  pay  liability 
under  title  VII  or  the  Rehabilitation  Act 
is  limited  to  two  years  prior  to  the  date 
the  discrimination  complaint  was  filed. 

(2)  If  clear  and  convincing  evidence 
indicates  that  although  discrimination 
existed  at  the  time  the  personnel  action 
was  taken,  the  personnel  action  would 
have  been  taken  even  absent 
discrimination,  the  agency  shall 
nevertheless  eliminate  any 
discriminatory  practice  and  ensure  it 
does  not  recur. 

(3)  Cancellation  of  an  unwarranted 
personnel  action  and  restoration  of  the 
employee. 
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(4)  Exp'onction  from  the  agency's 
records  of  any  adverse  materials 
relating  to  the  d:scnminatory 
emplovment  practice. 

(5]  Full  opportunity  to  participate  in 
the  employee  benefit  denied  (e.g.. 
training,  preferential  work  assignments 
over'ime  scheduling). 

id]  The  agency  has  the  burden  of 
proving  by  a  preponderance  of  the 
evidence  that  the  complainant  has  failed 
to  mitigate  his  or  her  damages. 

(e)  Attorney's  fees  or  costs — (1) 
Awards  of  attorney's  fees  or  costs.  The 
provisions  of  this  paragraph  relating  to 
t.he  award  of  attorney's  fees  or  costs 
shail  apply  to  allegations  of 
discrimination  prohibited  by  title  VH 
and  the  Rehabilitation  Act.  In  a  notice  of 
final  action  or  a  decision,  the  agency  or 
Commission  may  award  the  applicant  or 
employee  reasonable  attorney's  fees  or 
costs  {including  expert  witness  fees] 
inairred  in  the  processing  of  the 
complaint. 

(i)  A  finding  of  discrimination  raises  a 
presumption  of  entitlement  to  an  award 
of  attorney's  fees. 

(ii)  Any  award  of  attorney's  fees  or 
costs  shall  be  paid  by  the  agency. 

(iii)  Attorney's  fees  are  allowable  only 
for  the  services  of  members  of  the  Bar 
and  law  clerks,  paralegals  or  law 
students  under  the  supervision  of 
members  of  the  Bar,  except  that  no 
award  is  allowable  for  the  services  of 
any  employee  of  the  Federal 
Government. 

(iv)  Attorney's  fees  shall  be  paid  only 
for  services  performed  after  the  filing  of 
a  written  complaint  and  after  the 
complainant  has  notified  the  agency  that 
he  or  she  is  represented  by  an  attorney, 
except  that  fees  allowable  for  a 
reasonable  period  of  time  prior  to  the 
notification  of  representation  for  any 
services  performed  in  reaching  a 
determination  to  represent  the 
complainant.  Written  submissions  to  the 
agency  that  are  signed  by  the 
representative  shall  be  deemed  to 
constitute  notice  of  representation. 

(2)  Amount  of  awards,  (i)  When  the 
agency  or  the  Commission  awards 
attorney's  fees  or  costs,  the 
complainant's  attorney  shall  submit  a 
verified  statement  of  costs  and 
attorney's  fees  (including  expert  witness 
fees),  as  appropriate,  to  the  agency 
within  30  days  of  receipt  of  the  decision 
unless  a  request  for  reconsideration  is 
filed.  A  statement  of  attorney's  fees 
shall  be  accompanied  by  an  affidavit 
executed  by  the  attorney  of  record 
itemizing  the  attorney's  charges  for  legal 
services  and  both  the  verified  statement 
and  the  accompanying  affidavit  shall  be 
made  a  part  of  the  complaint  file.  The 
amount  of  attorney's  fees  or  costs  to  be 


awarded  the  complainant  shall  be 
determined  by  agreement  between  the 
complainant,  the  complainant's 
representative  and  the  agency.  Such 
agreement  shall  immediately  be  reduced 
to  writing. 

(ii)  (A)  If  the  complainant,  the 
representative  and  the  agency  cannot 
reach  an  agreement  on  the  amount  of 
attorney's  fees  or  costs  within  20  days  of 
the  agency's  receipt  of  the  verified 
statement  and  accompanying  affidavit, 
the  agency  shall  issue  a  decision 
determining  the  amount  of  attorney's 
fees  or  costs  due  within  30  days  of 
receipt  of  the  statement  and  affidavit. 
The  decision  shall  include  a  notice  of 
right  to  appeal  to  the  EEOC  along  with 
EEOC  Form  573,  Notice  of  Appeal/ 
Petititon  and  shall  include  the  specific 
reasons  for  determining  the  amount  of 
the  award. 

(B)  The  amount  of  attorney's  fees  shall 
be  calculated  in  accordance  with 
existing  case  law  using  the  following 
standards:  The  starting  point  shall  be 
the  number  of  hours  reasonably 
expended  multiplied  by  a  reasonable 
hourly  rate.  This  amount  may  be 
reduced  or  increased  in  consideration  of 
the  following  factors,  although 
ordinarily  many  of  these  factors  are 
subsumed  within  the  calculation  set 
forth  in  this  paragraph  (e)(2)(u)(B):  The 
time  and  labor  required,  the  novelty  and 
difficulty  of  the  questions,  the  skill 
requisite  to  perform  the  legal  service 
properly,  the  attorney's  preclusion  from 
other  employment  due  to  acceptance  of 
the  case,  the  customary  fee,  whether  the 
fee  is  fixed  or  contingent,  time 
limitations  imposed  by  the  client  or  the 
circumstances,  the  amount  Involved  and 
the  results  obtained,  the  experience, 
reputation,  and  ability  of  the  attorney, 
the  undesirability  of  the  case,  the  nature 
and  length  of  the  professional 
relationship  with  the  chent.  and  the 
awards  in  similar  cases.  Only  in  cases 
of  exceptional  success  should  any  of 
these  factors  be  used  to  enhance  an 
award  computed  by  the  formula  set 
forth  in  this  paragraph  (e)(2)(ii)(B) . 

(C)  The  costs  that  may  be  awarded 
are  those  authorized  by  28  U.S.C.  1920  to 
include:  Fees  of  the  reporter  for  all  or 
any  of  the  stenographic  transcript 
necessarily  obtained  for  use  in  the  case; 
fees  and  disbursements  for  printing  and 
witnesses;  and  fees  for  exemplification 
and  copies  necessarily  obtained  for  use 
in  the  case. 

(iii)  Witness  fees  shall  be  awarded  in 
accordance  with  the  provisions  of  28 
U.S.C.  1821.  except  that  no  award  shail 
be  made  for  a  federal  employee  who  is 
In  a  duty  status  when  made  available  as 
a  witness. 


§  1614.502    Compliance  with  final 
CorTMTilssion  decistons. 

(a)  Relief  ordered  in  a  final  decision 
on  appeal  to  the  Commission  is 
mandatory  and  binding  on  the  agency 
except  as  provided  in  §  1614.405(b). 
Failure  to  implement  ordered  relief  shall 
be  subject  to  judicial  enforcement  as 
specified  m  §  1614.503(g). 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  when  the  agency  requests 
reconsideration,  when  the  case  involves 
removal,  separation,  or  suspension 
continuing  beyond  the  date  of  the 
request  for  reconsideration,  and  when 
the  decision  recommends  retroactive 
restoration,  the  agency  shall  comply 
with  the  decision  only  to  the  extent  of 
the  temporary  or  conditional  restoration 
of  the  employee  to  duty  status  in  the 
position  recommended  by  the 
Commission,  pending  the  outcome  of  the 
agency  request  for  reconsideration. 

(1)  Service  under  the  temporary  or 
conditional  restoration  provisions  of  this 
paragraph  (b)  shall  be  credited  toward 
the  completion  of  a  probationary  or  trial 
period,  eligibility  for  a  within-grade 
increase,  or  the  completion  of  the 
service  requirement  for  career  tenure,  if 
the  Commission  upholds  its  decision 
after  reconsideration. 

(2)  The  agency  shall  notify  the 
Commission  and  the  employee  in 
writing,  at  the  same  time  it  requests 
reconsiders tion,  that  the  relief  it 
provides  is  temporary  or  conditional. 

(c)  When  no  request  for 
reconsideration  is  filed  or  when  a 
request  for  reconsideration  is  denied. 
the  agency  shall  provide  the  relief 
ordered  and  there  is  no  further  right  to 
delay  implementation  of  the  ordered 
relief.  The  relief  shall  he  provided  in  full 
not  later  than  60  days  after  receipt  of  the 
final  decision  unless  otherwise  ordered 
in  the  decision. 

§  1614.503    Enforcement  of  final 
Commission  decisions. 

(a)  Petition  for  enforcement.  A 
complainant  may  petition  the 
Commission  for  enforcement  of  a 
decision  issued  under  the  Commission  s 
appellate  jurisdiction.  The  petition  shall 
be  submitted  to  the  Office  of  Federal 
Operations.  The  petition  shall 
specifically  set  forth  the  reasons  that 
lead  the  complainant  to  believe  that  the 
agency  is  not  complying  with  the 
decision. 

(b)  Compliance.  On  behalf  of  the 
Commission,  the  Office  of  Federal 
Operations  shall  take  all  necessary 
action  to  ascertain  whether  the  agency 
is  implementing  the  decision  of  the 
Commission.  If  the  agency  is  found  not 
to  be  in  compliance  with  the  decision. 
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efforts  shall  be  undertaken  to  obtain 
compliance. 

(c)  Clarification.  On  behalf  of  the 
Commission,  the  Office  of  Federal 
Operations  may,  on  its  own  motion  or  in 
response  to  a  petition  for  enforcement  or 
in  connection  with  a  timely  request  for 
reconsideration,  issue  a  clarification  of  a 
prior  decision.  A  clarification  cannot 
change  the  result  of  a  prior  decision  or 
pnlarj?e  or  diminish  the  relief  ordered 
but  may  further  explain  the  meaninp  or 
intent  of  the  prior  deasion 

(d)  RefervaJ  to  the  Commission. 
Where  the  Director.  Office  of  Federal 
Operations,  is  unable  to  obtaan 
satisfactory  cxjmpliance  with  the  final 
decision,  the  Director  shall  submit 
appropnate  findings  and 
recommendations  for  enforcement  to  the 
Commission,  or,  as  directed  by  the 
Commission,  refer  the  matter  'o  another 
appropnate  agency. 

(e)  Commission  nouce  to  show  cause 
The  Commission  may  issue  a  notice  to 
the  head  of  ar.y  federal  agency  that  has 
failed  to  comply  with  a  decision  to  show 
cause  why  there  is  noncompliance  Such 
notice  may  request  the  head  of  the 
agency  or  a  representative  to  appear 
before  the  Commission  or  to  respond  to 
the  notice  in  lATitmg  with  adequate 
evidence  of  compliance  or  with 
compelling  reasons  for  non-compliance. 

(f)  Certificatior.  to  the  Off;ce  o< 
Special  Counsel.  Where  appropnate  and 
pursuant  to  the  terms  of  a  memorandum 
of  understanding,  the  Commission  may 
refer  the  matter  to  the  Office  of  Special 
Counsel  for  enforcement  action. 

(g)  Notification  to  complainant  of 
completion  of  adminislraiive  ef^orL;. 
Where  the  Commission  has  determined 
that  an  agency  is  not  complying  with  a 
prior  decision,  or  where  an  agency  has 
failed  or  refused  to  submit  any  required 
report  of  compliance,  the  Commission 
shall  notify  the  comiplninant  of  the  right 
to  file  a  civil  action  for  enforcement  of 
the  decision  pursuant  to  Title  VII,  the 
ADE.A,  the  Equal  Pay  Act  or  the 
Rehabilitation  Act  and  to  seek  judicial 
review  of  the  agency's  refusal  to 
implement  the  ordered  relief  pursuant  to 
the  Administrative  Procedure  Act.  5 
U.S.C.  701  et  seq  .  and  the  mandamus 
statute,  2fi  U.S.C.  1361,  or  to  commence 
de  novo  proceedmgs  pursuant  to  the 
appropriate  statutes. 

§  1614.504    Compliance  with  settlement 
agreements  and  final  (todslons. 

(a)  Any  settlement  agreement 
knowingly  and  voluntarily  agreed  to  by 
the  parties,  reached  at  any  stage  of  the 
complaint  process,  shall  be  binding  on 
both  parties.  A  final  decision  that  has 
not  been  the  subject  of  an  appeal  or  civil 
action  shall  be  binding  on  the  agency.  If 


the  complainant  believes  that  the 
agency  has  failed  to  comply  with  the 
terms  of  a  settlement  agreement  or  fir.rit 
decision,  the  complainant  shall  nii'!f\ 
the  EEO  Director,  in  wnUng  of  the 
alleged  noncompliance  within  3<3  days  of 
when  the  rximplainant  knew  or  should 
have  known  of  the  alleged 
noncompbance.  The  complainant  may 
request  that  the  terms  of  settlement 
agreement  be  specifically  implemented 
or  alternatively,  that  the  complaint  be 
reinstated  for  further  processing  from 
the  point  pfx)ces8ing  ceased 

(bj  The  agency  shall  resolve  the 
matter  and  respond  to  the  complainant, 
in  writing  If  the  agency  has  not 
responded  to  the  complainant,  in 
writing,  or  if  the  complainant  is  not 
satisfied  with  the  agency  s  attempt  to 
resolve  the  matter,  the  complainar,t  n^av 
appeal  to  the  Commission  for  a 
df  termination  as  to  whether  the  agencv 
hns  complied  with  the  terms  of  the 
settlement  agreement  or  final  decision. 
The  com-plainant  may  file  such  an 
appeal  35  days  after  he  or  she  has 
serv  ed  the  asency  with  the  allegations 
of  noncompliance,  but  must  file  an 
appeal  within  30  days  of  his  or  her 
receipt  of  an  agency's  determination 
The  complainant  must  ser\p  a  copy  of 
the  appeal  on  the  agency  and  the  agency 
ma>  subm.n  a  response  to  the 
Commission  within  3(j  days  of  receiving 
notice  of  the  appeal 

(c)  Pnor  to  rendenng  Us 
df'lermination,  the  Commission  may 
request  that  parties  submit  whatever 
additional  mformatian  or  docurnentation 
it  deems  necessary  or  may  dii^ct  that  an 
investigation  or  hearing  on  the  matter  be 
conducted.  If  the  Commission 
determmes  that  the  agency  is  not  in 
compliance  and  the  noncompliance  is 
not  attributable  to  arts  or  conduct  of  the 
complainant,  it  may  order  such 
compliance  or  it  may  order  that  the 
complaint  be  reinstated  for  further 
processing  from  the  point  processing 
ceased  Allegations  that  subsequent  acts 
of  discrimination  \Tolate  a  settlement 
agreement  shall  be  processed  as 
separate  complaints  under  $  1614  106  or 
§  1614.204,  as  appropriate,  rather  than 
under  this  section 

Subpart  F— Matter*  of  General 
AppttcabiHty 

§  1 6 1 4J60 1     EEO  group  statistics. 

(a)  Each  agency  shall  establish  a 
system  to  collect  and  maintain  accurate 
employment  information  on  the  race, 
national  origin,  sex  and  handicap(s)  of 
its  employees. 

(bl  Data  on  race,  national  origin  and 
sex  shall  be  collected  by  voluntary  self- 
identification  If  an  employee  does  not 
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voluntarily  proviOf  the  requested 
information,  the  a^encv  si.n'.l  mhisc  ih*' 
employee  of  the  importance  • 
and  of  the  agency  u  oln-.n^i. <.■..• 
iL  If  the  employee  &tui  rrt..s> 
provide  the  infonnaticr  ■   < 
must  make  visual  ident  tu  ,r 
inform  the  empi<)>'»-e  d?  ;;»«•  n 
be  reporting  If  an  agem  >  t»* 
information  pro vKled  t  >  f  ^^  ■ 
inaccurate,  the  agencv  ^  .<  i  h -v  ■st-  ;i!* 
employee  about  the  soiely  slaUstical 
purpose  for  which  the  data  is  being 
collected,  the  need  for  hi  (  uracy.  the 
agency's  recognition  ot  tr  t  s-  nsitn-ifv  of 
the  information  and  t.'^ie  r  .♦  i<      t  (H 
procedures  to  preveiv  its  unwui;      to 
disclosure.  If  thereatter.  me  umpiuyee 
declines  to  change  the  apparently 
inaccurate  seW-identiFication,  the  agency 
must  accept  it. 

(c)  The  informahon  collected  under 
paragraph  (b)  of  this  section  shall  be 
disclosed  only  in  die  form  of  gross 
statistics  An  agency  shall  not  collect  or 
maintain  any  infonnation  on  the  race, 
national  origin  or  sex  of  indindual 
employees  except  when  an  automated 
data  processing  system  is  used  in 
accordance  with  standards  and 
requirements  prescribed  by  the 
Commission  to  insure  individual  privacy 
and  the  separation  of  that  information 
from  personnel  record. 

(d)  Each  system  is  subject  to  the 
following  controls: 

(1)  Only  those  categories  of  race  and 
national  origin  prescribed  by  the 
Commission  may  be  used 

(2]  Only  the  specific  procedures  for 
the  collection  and  maintenance  of  data 
that  are  prescribed  or  approved  by  the 
Commission  may  be  used: 

(3)  The  Commission  shall  review  the 
operation  of  the  agency  system  to  insure 
adherence  to  Commission  procedures 
and  requirements.  An  agency  may  make 
an  exception  to  the  prescribed 
procedures  and  requirements  only  with 
the  advance  written  approval  of  the 
Commission. 

(e)  The  agency  may  use  the  data  only 
in  studies  and  analyses  which 
contribute  affirmatively  to  achieving  the 
objectives  of  the  equal  employment 
opportunity  program  An  agency  shall 
not  estabtisfa  a  quota  fur  the 
employment  of  persons  on  the  basis  of 
race,  color,  religion,  sex.  or  national 
origin. 

(f)  Data  on  handicaps  shall  also  t>e 
collected  by  voluntary  self- 
identification.  If  an  employee  does  not 
voluntarily  provide  the  requested 
information,  the  agency  shall  advise  the 
employee  of  the  importance  of  the  data 
and  of  the  agency's  obligation  to  report 
it.  If  an  employee  who  has  been 
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appointed  pursuant  to  special 
appointment  authority  for  hiring 
individuals  with  handicaps  still  refuses 
:o  provide  the  requested  information, 
•.he  agency  must  identify  the  employee's 
handicap  based  upon  the  records 
supporting  the  appointment.  If  any  other 
employee  still  refuses  to  provide  the 
requested  information  or  provides 
information  which  the  agency  believes 
to  be  inaccurate,  the  agency  should 
report  the  employee's  handicap  status 
as  'unknown. 

(g)  An  agency  shall  report  to  the 
Commission  on  employment  by  race, 
national  origin,  sex  and  handicap  in  the 
form  and  at  such  times  as  the 
Commission  may  require. 

5 1614.602    Report*  to  th«  CommiM^on. 

(a)  Each  agency  shall  report  to  the 
Commission  information  concerning  pre- 
complaint  counseling  and  the  status, 
processing  and  disposition  of  complaints 
under  this  part  at  such  times  and  in  such 
manner  as  the  Commission  prescribes. 

(b)  Each  agency  shall  advise  the 
Commission  whenever  it  is  served  with 
a  federal  court  complaint  based  upon  a 
complaint  that  is  pending  on  appeal  at 
the  Commission. 

(c)  Each  agency  shall  submit  annually 
for  the  review  and  approval  of  the 
Commission  written  national  and 
regional  equal  employment  opportunity 
plans  of  action.  Plans  shall  be  submitted 
in  a  format  prescribed  by  the 
Commission  and  shall  include,  but  not 
be  limited  to: 

(1)  Provision  for  the  establishment  of 
training  and  education  programs 
designed  to  provide  maximum 
opportunity  for  employees  to  advance  so 
as  to  perform  at  their  highest  potential; 

(2)  Description  of  the  qualifications,  in 
terms  of  training  and  experience  relating 
to  equal  employment  opportunity,  of  the 
principal  and  operating  officials 
concerned  with  administration  of  the 
agency's  equal  employment  opportunity 
program;  and 

(3)  Description  of  the  allocation  of 
personnel  and  resources  proposed  by 
the  agency  to  carry  out  its  equal 
employment  opportunity  program. 

I  1614.603    Voluntary  settlement  attempts. 

Each  agency  sna.^  rr-axe  reasonable 
efforts  to  voluntarily  settle  complaints  of 
discrimination  as  eeirly  as  possible  in, 
and  throughout,  the  administrative 
processing  of  complaints,  including  the 
pre-complaint  counseling  stage.  Any 


settlement  reached  shall  be  in  writing 
and  signed  by  both  parties  and  shall 
identify  •^'»  glle^a'ions  resolved. 

5  1614.604    filing  and  computation  oi  time. 

(a)  All  time  periods  in  this  part  that 
are  stated  in  terms  of  days  are  calendar 
days  unless  otherwise  stated. 

(b)  A  document  shall  be  deemed 
timely  if  it  is  delivered  in  person  or 
postmarked  before  the  expiration  of  the 
applicable  filing  period,  or,  in  the 
absence  of  a  legible  postmark,  if  it  is 
received  by  mail  within  five  days  of  the 
expiration  of  the  apphcable  filing  period 

(c)  The  time  limits  in  this  part  are 
subject  to  waiver,  estoppel  and 
equitable  tolling. 

(d)  The  first  day  counted  shall  be  the 
day  after  the  event  from  which  the  time 
period  begins  to  run  and  the  last  day  of 
the  period  shall  be  included,  unless  it 
falls  on  a  Sattirday.  Sunday  or  Federal 
holiday,  in  which  case  the  period  shall 
be  extended  to  include  the  next  business 
day. 


§  1614.806 
time. 


f^epresectation  and  official 


(a)  At  any  stage  in  the  processing  of  a 
complaint,  including  the  counseling 
stage  9  1614.105,  the  complainant  shall 
have  the  right  to  be  accompanied, 
represented,  and  advised  by  a 
representative  of  complainant's  choice. 

(b)  If  the  complainant  is  an  employee 
of  the  agency,  he  or  she  shall  have  a 
reasonable  amount  of  official  time,  if 
otherwise  on  duty,  to  prepare  the 
complaint  and  to  respond  to  agency  and 
EEOC  requests  for  iiiformation.  If  the 
complainant  is  an  employee  of  the 
agency  and  he  designates  another 
employee  of  the  agency  as  his  or  her 
representative,  the  representative  shall 
have  a  reasonable  amount  of  official 
time,  if  otherwise  on  duty,  to  prepare  the 
complaint  and  respond  to  agency  and 
EEOC  requests  for  information.  The 
agency  is  not  obligated  to  change  work 
schedules,  incur  overtime  wages,  or  pay 
travel  expenses  to  facilitate  the  choice 
of  a  specific  representative  or  to  allow 
the  complainant  and  representative  to 
confer.  The  complainant  and 
representative,  if  employed  by  the 
agency  and  otherwise  in  a  pay  status, 
shall  be  on  official  time,  regardless  of 
their  tour  of  duty,  when  their  presence  is 
authorized  or  required  by  the  agency  or 
the  Commission  during  the  investigation 
informal  adjustment,  or  hearing  on  the 
complaint. 


(c)  In  cases  where  the  representation 
of  a  complainant  or  agency  would 
conflict  with  the  official  or  collateral 
duties  of  the  representative,  the 
Commission  or  the  agency  may,  after 
giving  the  representative  an  opportunity 
to  respond,  disqualify  the 
representative. 

(d)  Unless  the  complainant  states 
othRrwise  in  writing,  after  the  agency 
has  received  wntten  notice  of  the  name, 
address  and  telephone  number  of  a 
representative  for  the  com.plainant.  all 
official  correspondence  shall  be  with  the 
rppresentative  with  copies  to  the 
complainant.  When  the  complainant 
designates  an  attorney  as 
rppresentative.  service  of  documents 
and  decisions  on  the  complainant  shall 
be  made  on  the  attorney  and  not  on  the 
complainant,  and  time  frames  for  receipt 
of  materials  by  the  complainant  shall  be 
com.puted  from  the  time  of  receipt  by  the 
attorney-  The  complainant  must  serve 
all  official  correspondence  on  the 
designated  representative  of  the  agency. 

(el  The  Complainant  shall  at  all  times 
be  responsible  for  proceeding  with  the 
complaint  whether  or  not  he  or  she  has 
designated  a  representative. 

(f)  Witnesses  who  are  federal 
employees,  regardless  of  their  tour  of 
duty  and  regardless  of  whether  they  are 
employed  by  the  respondent  agency  or 
some  other  federal  agency,  shall  be  in  a 
duty  status  when  their  presence  is 
authorized  or  required  by  Commission 
or  agency  officials  in  connection  with  a 
complaint. 

§  1614.606    Joint  processing  and 
consolidation  of  complaints. 

Compaints  of  discrimination  filed  by 

two  or  more  complainants  consisting  of 
substantially  similar  allegations  of 
discrimination  or  relating  to  the  same 
matter,  or  two  or  more  complaints  of 
discrimination  from  the  same 
complainant,  may  be  consolidated  by 
the  agency  or  the  Commission  for  joint 
processing  after  appropriate  notification 
to  the  parties.  The  date  of  the  Hrst  filed 
complaint  controls  the  applicable 
timeframes  under  subpart  .•X  of  this  part. 

§  1614.807    Delegation  of  authortty. 

An  agency  head  may  delegate 
authonty  under  this  part,  to  one  or  more 
designees. 
[FK  Doc  92--811  Filed  4-0-92,  8  45  am) 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29CFR  Part  1614 

Federal  Sector  Equal  Employment 
Opportunity 

AGENCY:  Equal  Elmploymenl  Opportunity 

Commission. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Commission  seeks  public 

comment  on  requiring,  as  part  of  29  CFR 
1614.108(a),  published  elsewhere  in  this 
separate  part  of  today's  issue  of  the 
Federal  Register,  that  investigations  be 
conducted  by  a  certified  department  or 
agency.  It  is  the  Commiission"s  intention 
to  study  whether  certification  or  some 
other  oversight  provision  is  necessary.  If 
such  an  oversight  method  is  considered 
necessary,  the  Commission  will 
promulgate  a  final  regulation  on  this 
issue  in  the  future. 

DATES:  Written  comments  on  the 
prciposal  must  be  received  on  or  before 
Ianuar\'  2,  1993.  The  Commission 
proposes  to  consider  any  comments 
received  and  thereafter  may  adopt  final 
regulations. 

ADDRESSES:  Comments  should  be 
SLibmiitted  to  the  Office  of  the  Executive 
Secretariat,  Equal  Employmen! 
Opportunity  Commission,  1801  L  Slrect 
NW.,  Washington,  DC  20507.  Copies  of 
comments  submitted  by  the  pub!;(  will 
be  available  for  review  at  the 
Commission's  library,  room  6502,  lW)i  L 
Street.  NW.,  Washington,  DC  between 
the  hours  of  9;30  a.m.  and  5  p.m 
FOR  FURTHER  INFORMATION  CONTACT 
Nicholas  .M.  inzeo.  Associate  LctJal 
Counsel,  Thomas  J.  Schlagetcr 
Assistant  Legal  Counsel  or  Kath.een 
Oram.  Senior  Attomev.  at  [202]  f36S- 
4fr0.  FTS  989-4670  orTOD  (202)  663- 
7026.  This  notice  is  also  available  in  the 
following  alternative  formats:  large 


pr:nt,  braille,  audio  tape  and  electronic 
file  on  computer  disk.  Requests  for  this 
notice  in  an  alternative  format  should  be 
made  to  the  Office  of  Equal  Employment 
Opportunity  at  (202)  663-4395.  FTS  989- 
4395  or  TDD  (202)  663-4399. 
SUPPLEMENTARY  INFORMATION:  In  a 
separate  rule  pubi.nned  fi.si-where  in 
this  separa'p  part  of  today's  issue  of  the 
Federal  Register  the  Commission 
adopted  final  regulations  establishing  a 
new  complaint  process  for  complaints  of 
discrimination  filed  by  federal 
employees.  That  regulation  requires 
agencies  against  which  a  discrimination 
complaint  is  filed  to  conduct  a  fair  and 
complete  investigation  within  180  days 
of  the  filing  of  the  complaint.  The 
Commission  is  seeking  public  comment 
on  whether  to  require,  additionally,  that 
investigations  and  agency  processing  be 
conducted  by  agencies  certified  by  the 
Commission. 

One  of  the  major  objections  to  the 
federal  sector  process  has  been  the 
conflict  of  interest  in  having  agencies 
investigate  themselves  and  be 
responsible  for  making  all  decisions 
throughout  the  fact  finding  process.  The 
comments  on  the  NPRM  suggested  the 
use  of  adverse  inference  and  summary 
disposition  as  methods  to  reduce  the 
unfairness  of  the  process.  The 
(-nmmission  has  accepted  those 
cimments.  At  the  same  time,  the 
Commission  seeks  public  comment  on 
other  methods  to  reduce  or  eliminate  the 
real  and  perceived  unfairness  of  having 
agencies  responsible  for  'he  entire  fact 
finding  process. 

The  impetus  for  a  certification,  or  any 
oversight,  process  is  the  delay  that  is 
common  in  processing  charges  under 
part  1613.  That  delay  by  the  agency,  at 
least  in  part,  creates  the  appearance  of 
unfairness  in  the  process. 

The  Commission  seeks  public 
comment  on  a  proposal  that 
investigations  be  conducted  only  by 


agencies  that  are  certified  by  the 
Commission.  Agencies  would  be 
certified  based  upon  their  performance 
(to  include  the  performance  of  any 
contractors  under  their  direction).  The 
Commission  would  consider  the 
timeliness  of  investigations,  the 
completeness  of  investigative  files,  the 
extent  to  which  agency  decisions  are 
upheld  by  the  Commission  on  appeal 
and  the  training  provided  to  those 
individuals  performing  functions  under 
the  process. 

This  proposal  would  give  the 
Commission  the  authority  to  review  the 
performance  of  agencies  and  take 
effective  action  against  any  agency  that 
demonstrates  after  an  opportunity  to 
correct  deficiencies  that  it  does  not 
process  complaints  expeditiously  and 
fairly.  Standards  for  certification  would 
be  developed  based  on  the  timeliness 
and  fairness  factors  mentioned  above 
and  a  process  for  certification  would  be 
established  through  Management 
Directives.  In  light  of  the  changes  made 
to  the  complaint  process  by  part  1614, 
the  Commission  seeks  comment  on 
whether  additional  methods  of  oversight 
are  necessary. 

The  Commission  hereby  publishes  this 
notice  of  proposed  rulemaking  for  public 
comment.  Any  method  of  increased 
oversight  suggested  by  a  comment  will 
be  considered  by  the  Commission. 
Commenters  are  encouraged  to  explain 
any  proposed  method  in  as  much  detail 
as  possible. 

List  of  Subjects  in  29  CFR  Part  1614 

Equal  employment  opportunity, 
Government  employees. 

For  the  Commission. 
Evan  |.  Kemp,  Jr^ 

Chairman. 

[PR  D"-  Q:'-fl075  Filed  4-^-82;  8:45  am) 

BiLU>*a  ^ODi  erso-oe-M 


VOL 

5  7 

ISS 


19  92 


UMI 


s 


Friday, 

April   10,  1992 


Part  V 


Pension  Benefit 

Guaranty 

Corporation 


29  CFR  Part  2610 

Payment  of  Premiums:  Proposed  Rule 


12666 


Federal  Register     /  Vol.  57,  No.  70  /  Friday.  April  10.  1992  /  Proposed  Rules 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29CFR  Pari  2610 
RIN  1212-AA58 

Payment  of  Premiums 

agency:  Pension  Benefit  Guaranty 

Corporation.  , 

ACTION:  Proposed  rule. 


summary:  This  is  a  proposed 
amendment  to  the  Pension  Benefit 
Guaranty  Corporation's  regulation  on 
Payment  of  Premiums  (29  CFR  part 
2610).  Comments  on  the  existing 
regulation  by  premium  payers  in  recent 
years  and  studies  by  PBGC  staff  have 
persuaded  the  PBGC  that  the  regulation 
can  be  simplified  to  reduce  the  public 
burden  of  compliance  and  the  PBGC's 
burden  of  administration.  The  proposed 
amendment  would  make  a  number  of 
simplifying  changes  suggested  by  those 
comments  and  studies. 

For  example,  the  proposed 
amendment  would  replace  the  existing 
alternative  calculation  method  with  a 
new  simplified  filing  method  using 
tables  of  adjustment  factors  instead  of 
formulas  (and  would  place  restrictions 
on  the  new  method's  use  by  large  plans). 
The  definition  of  the  term  "participant" 
in  the  regulation  would  be  changed  to 
agree  with  that  used  for  the  Form  5500 
series  annual  report.  The  proposed 
amendment  would  also  defer  the  final 
filing  due  date  (so  that  it  would  be 
closer  to  the  extended  Form  5500  due 
date),  raise  the  number  of  participants  a 
plan  must  have  in  order  to  be  required 
to  make  the  early  premium  payment  (so 
that  fewer  plans  would  have  to  file 
twice  a  year),  and  eliminate  both 
penalties  and  interest  on  early  payments 
that  equal  at  least  a  definitely 
determinable  amount  (so  that  both 
estimates  and  special  safe  harbor  rules 
would  be  unnecessary).  It  would  also 
accelerate  the  early  filing  due  date  to  an 
earlier  date  in  the  premium  payment 
year  and  widen  the  scope  of  the  early 
payment  to  cover  the  variable  rate,  as 
'.veil  as  the  fiat  rate,  portion  of  the 
prerr.ium. 

dates:  Comments  on  the  proposed 
amendment  must  be  received  on  or 
bpfo'°  May  26, 1992. 
addresses:  Comments  may  be  mailed 
to  the  Office  of  the  General  Counsel 
(22500),  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street.  NW., 
Washington  DC.  20006-1860.  or 
delivered  to  suite  7200  at  that  address 
between  9  a.m.  and  5  p.m.  on  business 
days.  Written  comments  will  be 
available  for  public  inspection  at  the 


PBGC's  Communications  and  Public 
Affairs  Department,  suite  7100  at  the 
same  address,  between  9  am  and  4  p  m 
on  business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel,  or  Deborah  C.  Murphy, 
Attorney,  Office  of  the  General  Counsel 
(22500).  Pension  Benefit  Guaranty 
Corporation.  2020  K  Street.  NW.. 
Washington  DC  20006-1860;  202-778- 
8850  (202-778-1958  for  TTY  and  TDD). 
fT^ooo  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4006  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
("ERISA")  sets  forth  the  premium  rates 
to  be  charged  by  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC"). 
Section  4007  of  ERISA  makes  the 
premiums  payable  "at  the  time,  and  on 
an  estimated,  advance,  or  other  basis,  as 
determined  by  the  [PBGC],"  and 
provides  for  the  imposition  of  interest 
and  penalties  on  premiums  not  timely 
paid.  Pursuant  to  these  provisions  and  to 
section  4002(b)(3)  of  ERISA,  the  PBGC 
has  issued  its  regulation  on  Payment  of 
Premiums  (29  CFR  part  2610).  The 
regulation  and  related  forms  and 
instructions  describe  in  detail  how  to 
compute  and  pay  premiums,  interest, 
and  penalties. 

Under  section  4006.  the  multiemployer 
plan  premium  for  a  premium  payment 
year  beginning  after  September  26. 1988. 
is  $2.60  per  participant.  The  single- 
employer  plan  premium  for  a  premium 
payment  year  beginning  after  1987  is 
composed  of  a  flat  rate  per  capita 
assessment  and  a  variable  rate 
assessment  that  is  based  on  the  value  of 
a  plan's  unfunded  vested  benefits  and  is 
also  determined  on  a  per-participant 
basis.  The  flat  rate  assessment  (for  post- 
1990  years)  is  $19  per  participant. 

The  basic  formula  for  the  variable 
rate  assessment  for  each  participant  (for 
post-1990  years)  is  $9  for  each  $1,000  (or 
fraction  thereof)  of  a  plan's  unfunded 
vested  benefits  (determined  as  of  the 
last  day  of  the  year  before  the  premium 
payment  year)  with  that  product  divided 
by  the  number  of  participants  in  the 
plan  as  of  that  same  date.  This  variable 
rate  assessment  is  subject  to  a  statutory 
ceiling  of  $53  per  participant,  resulting  in 
a  maximum  per  participant  premium  of 
$72. 

The  formula  for  computing  the 
variable  rate  assessment  is  based,  in 
large  part,  on  the  determination  of  the 
plan's  unfunded  vested  benefits,  defined 
by  statute  as  the  amount  that  would  be 
the  plan's  "unfunded  current  liability" 
(within  the  meaning  of  ERISA  section 


302(d)(8){.A))  as  of  the  close  of  the 
preceding  plan  year,  subject  to  two 
qualifications,  viz.,  that  only  vested 
benefits  are  taken  into  account  in  the 
calculation,  and  that  the  interest  rate 
used  in  valuing  vested  benefits  must 
equal  80%  of  the  annual  yield  on  30-year 
Treasury  secunties  for  the  month 
preceding  the  month  m  which  the  plan 
year  begins. 

The  premium  regulation  provides  two 
methods  for  determining  the  amount  of  a 
plan  s  unfunded  vested  benefits.  Under 
the  "general  rule"  (§  2610, 23(a)).  an 
enrolled  actuary  must  determine  the 
amount  of  the  plan's  unfunded  vested 
benefits  as  of  the  last  day  of  the  plan 
year  preceding  the  prem.ium  payment 
year  based  on  the  plan's  provisions  and 
population  as  of  that  date,  and  must 
certify  that  the  determination  v;as  made 
■n  a  manner  consistent  with  generally 
accepted  actuarial  principles  and 
practices.  Under  the  "alternative 
calculation  method"  [§  2610.23(cl),  the 
plan  administrator  m.ust  calculate  the 
amount  of  the  plan's  unfunded  vested 
benefits  based  on  certain  data  from  the 
plan's  Form  5500  Schedule  B  for  the  plan 
year  preceding  the  premium  payment 
year,  using  formulas  specified  in  the 
regulation.  The  regulation  also  provides 
a  number  of  exemptions  and  special 
rules  regarding  the  variable  rate  portion 
of  the  premium. 

While  the  current  prtmium  regulation 
exhibits  a  degree  of  complexity,  much  of 
this  is  simply  a  reflection  of  the 
complexity  inherent  in  the  statute's 
variable  rate  premium  provisions,  as 
well  as  the  PBGC's  desire  to  reduce 
compliance  burdens  and  costs  as  much 
as  possible  by  providing  options, 
exemptions,  and  special  rules  to  simplify 
or.  in  some  cases,  eliminate  calculation 
requirements.  Nevertheless,  PBGC  staff 
studies  have  identified  a  number  of 
possible  simplifying  changes  that  would 
be  implemented  by  this  proposed 
amendment.  The  PBGC  envisions 
making  these  proposed  changes 
effective  generally  for  premium  payment 
years  beginning  after  1992.  contingent  on 
implementation  of  a  new  computerized 
premium  accounting  system  by  the  end 
of  1992.  The  proposed  changes  are 
discussed  below. 

General  Provisions 

The  premium  regulation  is  divided 
into  three  subparts.  Subpart  A  (General 
Provisions)  contains  rales  that  apply 
generally  to  both  single-employer  and 
multiemployer  plans  for  all  plan  years 
(although  some  of  these  rules  are  more 
limited  m  scope  or  take  different  forms 
depending  on  the  plan  year  involved). 
Subpart  B  currently  contains  rules 
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governing  only  single-employer  plans  for 
plan  years  beginning  after  1987;  the 
rules  in  Subpart  C  currently  cover 
single-employer  plans  for  plan  years 
beginning  before  1988  and 
multiemployer  plans  for  all  plan  years. 

The  proposed  amendments  would 
make  a  minor  change  to  the  general 
organization  of  the  premium  regulation 
by  transferring  the  rules  governing 
multiemployer  plan  premiums  for 
premium  payment  years  beginning  after 
1937  from  subpart  C  to  subpart  B.  This 
would  avoid  duplication  (in  subparts  B 
and  C]  of  several  provisions  that  apply 
to  both  single-employer  and 
multiemployer  plans  for  po9t-1987  years 
only,  consolidate  current  (that  is,  post- 
1987)  rules  in  subpart  B,  and  permit  most 
filers  to  ignore  subpart  C  completely,  A 
minor  rewording  of  §  2610.1(a)  would 
reflect  this  organizational  change; 
§§  2610.21  and  2810.31  would  be 
correspondingly  reworded. 

Similarly,  |  2610.22  (Premium  rates) 
would  be  revised  to  include 
multiemployer  as  well  as  single- 
employer  premium  rate  rules  for  the 
po8t-1987  period.  Existing  §  2610. 22(b) 
(dealing  with  new  and  newly  covered 
plans)  would  be  redesignated  as 
§  2610.22(c);  a  new  §  2610.22(b)  would 
be  added  to  set  forth  the  multiemployer 
premium  rates  (now  found  in 
§  2610.33(a)(1));  and  §  2610.22(d)  would 
be  modified  to  reflect  the  difference 
between  the  refund  rules  for 
multiemployer  plans  (currentlj  set  forth 
in  §  2610.33(d))  and  those  for  single- 
employer  plans,  which  form  the  subject 
of  existing  §  2810.22(d).  (The  provision 
in  existing  {  2610.22(c),  that  the 
prescribed  premiums  are  payable  for 
short  as  well  as  normal  plan  years,  is 
considered  obvious  and  would  simply 
be  removed.) 

In  addition,  the  variable  rate  premium 
cap  reduction  rules  that  make  up  most  of 
existing  J  2610.22(a)(3) — and  that  apply 
only  to  premium  payment  years 
beginning  before  1993 — would  be  moved 
to  a  new  paragraph  (§  2610.22(0)  at  the 
end  of  the  section  because  they  would 
no  longer  be  of  current  interest  to  most 
premium  payers.  The  special  rule  for 
new  and  newly  covered  plans  (moved  to 
S  2610.22(c))  would  be  modified  to  refer 
to  both  the  single-employer  and 
multiemployer  premium  rate  provisions 
(in  §  2810.22(8)  and  new  §  26in.22(b) 
respectively),  and  the  parallel  rule  in 
S  2610.33(b)(2)  covering  multiemployer 
plans  only  would  be  deleted. 

The  penalty  waiver  rule  now  in 
5  2610.8(b)(5)  would  be  moved  to 
I  2610.8(b)(4).  This  rule,  which  waives 
penalties  accruing  within  30  days  after 
the  date  of  a  PBGC  bill  that  is  paid 


within  the  30-day  period,  would  be 
reworded  to  make  its  effect  clearer 

(Other  organizational  changes, 
relating  to  substantive  rule  revisions, 
are  discussed  below  in  the  context  of 
those  revisions.) 

Definition  of  "PartJcipant" 

The  wording  of  the  PBGCs  definition 
of  "participant"  in  5  2810.2  (Definitions) 
for  the  purpose  of  filing  and  pa >  ing 
PBGC  premiums  has  differed  for  several 
years  from  the  wording  of  the  definition 
prescribed  in  the  instructions  for  Form 
5500,  (For  example,  the  definition  in  the 
1990  instructions  for  Form  5.SO0  excludes 
"nonvested  former  employees  who  have 
incurred  the  break  in  service  period 
specified  in  the  plan,"  while  the 
corresponding  exclusion  in  existing 
§  2610.2  applies  to  "a  non  vested  former 
employee  who  has  incurred  a  break  in 
service  the  greater  of  one  year  or  the 
break  in  8er\'ice  period  specified  in  the 
plan."  (Emphasis  added,))  The 
difference  in  wording,  coupled  with 
uncertainty  about  how  the  two 
definitions  m.ight  be  interpreted  for 
purposes  of  the  two  different  filings,  has 
caused  concern  for  many  plan 
administrators  that  the  participant  count 
for  PBGC  premiums  may  differ  from  the 
Form  55(X)  participant  count  in  rertain 
cases. 

The  amendment  would  redefine  the 
term  "participant"  for  premium  payment 
years  beginning  after  1992  while 
retaining  the  existing  definition  for 
premium  pa>Tnent  years  beginning 
before  1993  (including  those  with 
premium  fihng  dates  in  1993),  To 
accommodate  the  change,  S  2610.2 
would  be  reorganized  to  piece  most  of 
the  defined  terms  in  a  new  parngraph  (a) 
and  the  new  and  old  definitions  of 
"participant"  in  new  paragraphs  (b)  and 
(c)  (respectively).  In  paragraph  (a), 
definitions  would  be  added  for  the  terms 
"Form  5500"  and  "single-employer 
plan." 

The  new  definition  of  "participant"  in 
§  2610.2(b)  would  simply  adopt  the 
definition  prescribed  for  purposes  of  the 
Form  55(X).  This  change  would  allow 
most  premium  payers  to  use  the  same 
participant  count  determined  for  the 
Form  5500  without  having  to  worry  that 
the  difference  in  definitions  might  make 
the  count  wrong  for  premium  purposes 
Since  the  Form  5500  definition  may 
change  (as  it  has  in  the  past).  J  2610.2(b) 
would  refer  specifically  to  the  Form  5500 
applicable  to  the  plan  year  preceding 
the  premium  payment  year.  In  general, 
premiums  are  based  on  the  pa.-ticipani 
count  for  the  last  day  of  the  plan  year 
preceding  the  premium  payment  ye.'.r 
New  and  newly  covered  plans,  and 
certain  plans  involved  in  mergers  and 


spinoffs,  base  their  premiums  on  the 
participant  count  as  of  the  first  day  of 
the  premium  payment  year  t)ut  it  would 
be  impossible  to  wait  fur  the  issiirirw  e  of 
the  Form  5500  for  the  premium  payment 
year  and  still  pay  premiums  on  time. 
(For  new  plans,  and  newly  covered 
plans  that  were  not  required  to  file  Form 
5500  for  the  plan  year  preceding  the 
premiun.  payment  year,  the  definition 
the  plan  would  use  would  be  the  one  for 
the  Form  5500  that  would  have  been 
used  for  a  plan  year  beginning  one  year 
before  the  first  day  of  the  premium 
pavmen'  year.) 

For  purposes  of  determining  whether 
a  plan  is  a  "large  plan"  rt'jiii  ei;  to  make 
an  early  premium  peyinent  the 
participant  count  corr*-'  'im  the  prior 
year's  premium  filinj!  K  r  ;>rfrt    im 
payment  years  begin; my  after  i993,  this 
would  generally  be  t^t  hiiiif   .f.  'he 
participant  count  in  ;he  \-nrr:  s  .00  for 
the  year  before  th<  srnryeHr  i-or 
example,  to  detPTnine  whether  a  plan  is 
a  "large  plan"  ff'   r*  tW4  premium 
payment  year,  tb*  lii;  hdministrstor 
would  note  fbf        ■    . ;  of  participants 
for  whom  prerr;;  jnib  .sad  to  be  paid  for 
the  1993  plan  year  since  that  plan  year 
would  have  been  covered  by  the  new 
definition  of  "participant,"  the 
participant  count  for  premium  purposes 
would  probably  have  been  the  same  as 
that  on  the  1992  Form  5500.  (Exceptions 
would  occur  where,  for  example,  a  plan 
used  the  special  rule  for  mergers  and 
spinoffs  in  {  2610.10  and  counted 
participants  as  of  a  date  other  than  the 
Form  SSOffs  participant  count  date.) 

However,  the  1993  premium  payment 
year  would  be  a  special  case,  because 
the  number  of  participants  for  whom 
premiums  were  payable  for  1992  (the 
prior  plan  year)  might  be  different  than 
the  1991  Form  5500  participant  count 
(even  if  the  dates  were  the  same).  This 
is  because  the  1992  plan  year  would  not 
have  been  covered  by  the  new 
"jjarticipant"  definition — so  the  1992 
participant  count  for  premium  purposes 
would  not  necessarily  have  agreed  with 
the  participant  count  on  the  1991  Form 
5500.  Thus,  although  the  amount  of 
premium  due  for  the  1993  premium 
payment  year  would  be  based  on  the 
1992  Form  5500  participant  count,  the 
plan's  "large  plan"  or  "small  plap"  filing 
status  for  the  1993  year  (based  on  the 
number  of  participants  for  whom 
premiums  were  payable  for  1992)  might 
be  different  than  if  it  were  based 
directly  on  the  1991  Form  5500 
participant  count. 

Miscellaneous  Filing  Rules 

T't  dmendment  would  revise  {  2610.4 
to  pn  vioe  exj  ressly  for  modification  of 
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t.ie  premium  filing  address  in  the 
PBGC  3  Annual  Premium  Payment 
Package.  This  would  allow  the  PBGC  to 
change  the  address  quickly  if  necessary 
before  completion  of  the  formal 
procedure  of  amending  the  regulation. 

Section  2610.5  would  be  revised  to 
liberalize  slightly  the  rule  about  when  a 
premium  filing  or  payment  is  considered 
to  have  been  made.  This  rule  is  used  to 
determine  whether  a  premium  filing  is 
timely,  when  interest  on  a  late  payment 
stops  accruing,  etc.  The  current  rule, 
which  would  be  retained  in  §  2610.5(b) 
for  premium  payment  years  begirming 
before  1993,  is  that  filings  are  deemed 
made  when  mailed,  as  evidenced  by  a 
legible  U.S.  Postal  Service  postmark,  or 
three  days  before  receipt  by  the  PBGC  if 
they  do  not  contain  a  legible  U.S.  Postal 
Service  postmark. 

In  new  §  2610.5(a)(1).  the  proposed 
rule  would  increase  the  assumed  transit 
time  (between  when  a  filing  is  received 
and  when  it  is  deemed  to  have  been 
sent)  from  three  days  to  five  and  make  it 
applicable  to  all  filings,  including  those 
with  legible  U.S.  Postal  Service 
postmarks.  It  would  also  make  clear  that 
the  PBGC  would  accept  other  evidence 
of  the  date  of  mailing  besides  legible 
postmarks. 

In  addition,  new  §  2610.5(a)(2)  would 
clarify  that  where  a  filing  is  received  on 
the  first  business  day  following  a  period 
of  one  or  more  non-business  days 
(Saturdays,  Sundays,  or  holidays),  it 
would  be  deemed  received  on  the  first 
day  of  the  non-business  period — i.e..  the 
earliest  day  when  it  might  have  been 
received  but  for  the  non-business  period. 

Application  of  the  transit  time 
assumption  to  filings  with  legible 
U.S.P.S.  postmarks  would  eliminate  an 
anomaly  under  the  existing  rule. 
Currently,  a  filing  mailed  one  day  late 
with  a  legible  U.S.P.S.  postmark  would 
be  considered  late  even  if  it  were 
received  the  next  day,  whereas  a  filing 
mailed  a  day  late  bearing  a  legible 
postage  meter  postmark  (but  no  U.S.P.S. 
postmark)  would  be  considered  timely  if 
it  arrived  the  following  day. 

The  new  rule  would  be  effective  only 
for  filings  and  payments  for  premium 
payment  years  beginning  after  1992;  thus 
the  current  rule  would  continue  to  apply 
(for  example)  to  filings  due  in  1993  for 
the  1992  premium  payment  year. 

In  subpart  B  of  the  regulation,  the 
amendment  would  simplify  the 
certification  that  is  required  of  fully 
insured  plans  taking  advantage  of  the 
exem.ption  from  the  variable  rate 
premium  under  5  2610.24(a)(3). 
Currently,  the  plan  administrator  must 
certify  to  the  plan's  satisfaction  of  the 
requirements  of  section  412(i)  of  the 
Internal  Revenue  Code  and  regulations 


thereunder  throughout  the  plan  year 
preceding  the  premium  payment  year  or 
(for  new  or  newly  covered  plans) 
throughout  the  premium  payment  year 
up  to  the  premium  due  date. 

The  PBGC  has  reconsidered  these 
provisions  in  light  of  the  general 
principle  that  liability  for  the  variable 
rate  premium  is  determined  as  of  a 
single  "snapshot  date."  rather  than  on 
the  basis  of  a  plan's  status  over  on 
extended  period  of  time.  Consistent  with 
that  general  principle,  the  PBGC  has 
decided  that  the  certification  required  of 
a  section  412(i)  plan  administrator  under 
§  2610.24(a)(3)  should  be  limited  to  the 
"snapshot  date."  (This  certification  as  of 
the  premium  "snapshot  date"  would  be 
relevant  only  for  premium  purposes,  and 
would  not  govern  the  plan's  status  under 
section  412(i)  and  the  regulations 
thereunder.)  Such  a  change  would  also 
avoid  the  current  rule's  implication  that 
the  plan  administrator  of  a  new  or 
newly  covered  plan  must  either  wait 
until  the  premium  due  date  to  file,  or 
certify  to  the  status  of  the  plan  for  a 
period  of  time  that  is  still  in  the  future 
when  the  certification  is  made. 

Since  §  2610.24(e)  automatically 
corrects  §  2610.24(a)  "snapshot  dates" 
for  new  or  newly  covered  plans, 
amended  S  2810.24(a)(3)  would  no  longer 
have  to  include  an  explicit  special 
provision  for  such  plans. 

Short  Flan  Year  Credits 

The  amendment  would  supplement 
the  special  refund  rule  in  S  2610.22(d) 
with  a  new  special  credit  rule  for  short 
plan  years  of  new  and  newly  covered 
plans  and  plans  that  change  their  plan 
years.  Under  the  existing  premium 
regulation,  the  refund  rule  in 
§§  2610.22(d)  and  2610.33(d)  is  the  only 
mechanism  available  to  such  a  plan  for 
recovering  a  prorated  portion  of  the 
premium  for  the  short  year.  The  plan 
must  prepare  and  submit  a  refund 
request,  and  the  PBGC  must  process  the 
request  and  issue  the  refund.  Under 
proposed  new  5  2610.22(e).  these  two 
burdens  would  be  eliminated.  The  plan 
would  simply  compute  the  credit,  in  the 
same  manner  as  a  refund  under 
§  2610.22(d).  and  claim  it  on  its  premium 
payment  form.  (The  refund  rule  under 
S  2610.22(d) — with  some  rewording  to 
make  it  applicable  to  multiemployer  as 
well  as  single-employer  plans  and  to 
clarify  its  operation — would  remain  as 
an  option.) 

A  new  or  newly  covered  plan  would 
be  allowed  to  take  the  credit  against  the 
short  first  year's  premium:  a  plan  that 
changed  its  plan  year  could  take  the 
credit  against  the  premium  for  the 
following  full-length  year.  The  difference 
in  treatment  reflects  differences 


between  the  two  classes  of  plans.  For  a 
new  or  newly  covered  plan,  it  is  the 
beginning  of  the  plan  year — the  portion 
before  the  plan  becomes  effective  for 
premium  purposes — that  generates  the 
credit,  and  the  plan  knows  from  the  start 
how  long  Its  first  plan  year  will  be.  In 
contrast,  changes  in  plan  year  are 
tyT3ically  made  after  the  beginning  of 
what  will  turn  out  to  be  the  short  year 
(and  often  after  the  short  year  is  over). 
and  It  is  the  end  of  the  plan  year— the 
portion  overlapped  by  the  following  full 
year — that  generates  the  credit.  (By  the 
same  token,  the  credit  rule  would  not 
apply  to  final  short  years  [of  terminating 
plans  described  in  §  2fno.22(d)  [3]  and 
(4))  because  the  date  of  the  short  year's 
end  would  not  generally  be  known  until 
it  arrived  and  because  there  would  be 
no  following  year's  premium  to  apply 
the  credit  to.) 

Under  the  proposed  new  credit  pjle. 
the  credit  could  be  taken  against  the 
premium  for  a  premium  payment  year 
beginning  after  1992.  Accordingly,  it 
would  apply  to  a  new  or  newly  covered 
plan's  short  first  year  beginning  after 
1992  (since  the  credit  would  be  taken 
against  that  same  year's  premium).  For  a 
plan  changing  plan  years,  the  new  rule 
would  permit  a  credit  to  be  taken 
again,st  the  premium  for  a  full  plan  year 
beginning  after  1992  with  respect  to  an 
imr-iediateiy  preceding  short  year. 

Simplified  Filing  Method 

The  alternative  calculation  method 
("ACM")  for  unfunded  vested  benefits, 
provided  for  m  current  §  2610.23(cj,  is  an 
easier,  though  less  accurate,  method  of 
calculating  the  amount  of  unfunded 
vested  benefits  ('U'V'Bs") — on  which  the 
variable  rate  premium  is  based — than 
the  general  rule  described  in  5  2610.23 
(a)  and  (b).  'Whereas  the  general  rule 
prescribes  standards  for  the  actuarial 
determination  of  UVBs  from  basic  data, 
the  ACM  provides  formulas  (and 
optional  tables  of  substitution  factors 
that  may  be  used  in  place  of  one 
expression  in  one  of  the  formulas)  for 
calculating  UVBs  from  data  reported  on 
Form  5500  Schedule  B  for  the  prior  year. 

Both  the  general  rule  and  the  ACM 
yield  values  for  UVBs  as  of  the  last  day 
of  the  plan  year  preceding  the  premium 
payment  year,  the  "snapshot  date"  for 
computing  the  variable  rate  premium. 
The  Schedule  B  data  on  which  the  ACM 
is  based,  however,  are  as  of  the  first,  not 
the  last,  day  of  that  prior  year.  In 
addition  to  other  ad)ustments  that  may 
be  necessary,  therefore,  the  ACM  must 
"bring  forv\^ard"  the  data  to  the  end  of 
the  prior  year.  Rather  than  bring  each 
figure  forward  separately,  the  ACM  uses 
the  data  to  calculate  UVBs  as  of  the  first 
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day  of  the  prior  year,  then  brings  just  the 
UVB  figure  forward  by  adding  interest. 

The  ACM  begins  with  the  values  of 
the  current  liability  for  vested  benefits 
reported  on  Schedule  B  as  of  the 
beginning  of  the  plan  year  preceding  the 
premium  payment  year.  In 
§  2610.23(c)(1).  it  increase*  those  benefit 
values  to  reflect  accruals  for  active 
participants  during  that  plan  year.  Then, 
in  §  261GJ23(c)(2).  it  adjusts  the  benefit 
values  to  account  for  any  difference 
between  the  current  liability  interest 
rate  (or  rates)  actually  used  to 
determine  them  (the  "Funding  Interest 
Rate(8)"*l  and  the  interest  rate 
prescribed  by  the  statute  and 
§  2610.23(b)(1)  for  premium  purposes 
(the  "Premium  Interest  Rate").  Tbe 
adjusted  vested  benefit  values  are 
added  together  to  give  a  single  figure 
reflecting  all  adjusted  vested  benefits  as 
of  the  first  day  of  the  plan  year 
preceding  the  premium  payment  year 

In  §  2610.23(c)(4),  the  ACM  begins 
with  the  asset  value  reported  on 
Schedule  B  as  of  the  beginning  of  the 
plan  year  preceding  the  premium 
payment  year  and  increases  that  value 
to  reflect  contributions  made  since  the 
beginning  of  the  preceding  plan  year. 
The  result  is  an  adjusted  value  of  assets 
as  of  the  beginrang  of  that  year.  The 
difference  between  adjusted  vested 
benefits  as  of  the  beginning  of  the  year 
before  the  premium  payment  year  and 
the  adjusted  asset  value  as  of  the  same 
date  is  the  UVBs  as  of  that  date.  Finally, 
in  §  2610.23(c](5j.  the  ACM  adjusts  that 
l-fVB  figure  by  adding  interest  (at  the 
Premium  Interest  Rate)  from  the  first 
day  of  the  year  before  the  premium 
payment  year  (i.e.,  the  day  as  of  which 
the  UVBs  were  calculated)  to  the  end  of 
that  year  (i.e..  the  day  before  the 
beginning  of  the  premium  payment 
year).  This  in  effect  produces  a  value  of 
UVBs  as  of  the  last  day  of  the  plan  year 
preceding  the  premium  payment  year. 

Small  plans  (which,  for  this  purpose. 
means  those  paying  premiums  for  fewer 
than  500  participants)  use  this  UVB 
value  directly  as  the  basis  for  ' 

determining  the  amount  of  the  variable 
rate  premium.  Under  §  2610.23(dl, 
however,  large  plans  (those  paying 
premiums  for  500  or  more  participants) 
must  correct  this  UVB  value  for  any 
significant  events,  as  defined  in 
§  2610.23(d).  that  may  have  occurred 
during  the  prior  year  (i.e.,  between  the 
date  of  the  Schedule  B  data  and  the 
premium  "snapshot  date").  (The  same 
significant  events  must  be  taken  into 
account  under  the  general  rule.) 

The  PBGC  introduced  the  ACM,  when 
the  variable  rate  premium  was  first 
added  to  ERISA,  in  response  to  its 
concern  that  the  method  described  in 


the  statute  for  determining  UVBs  (which 
is  tracked  by  the  general  rule  m  the 
regulation)  would  be  quite  expensive 
and  time-consuming  to  apply,  especially 
for  smaller  plans.  Tlie  ACM  was 
designed  for  ease  of  use.  with  the 
thought  that  it  would  give  small  plan 
administrators  a  way  to  calcula'e 
variable  rate  premiums  from  Form  .^WKi 
Schedule  B  data  without  the  services  of 
an  actuary,  indeed,  the  PBGC  expecftd 
most  plans,  including  large  plfins  'o  ust 
the  ACM  routinely  and  to  resort  to  the 
more  difficult  general  rule  oni\  when 
unusual  circumstances  made  it  apparent 
that  the  general  rule  results  would  hp 
much  more  favorable  than  the  ACM 
results. 

Of  course,  achievins  simplicity  meant 
sacrificing  accuracy  The  ACM  was 
devised  on  the  basis  of  the  soundpst 
dctuanal  prinaples  and  most  effectne 
actuarial  techniques  avail.ible  to  be  an 
unbiased  surrogate  for  the  general  rule 
both  in  the  aggregate  and  for  most  plans 
individually  However,  the  PBGC 
recognized  that  l'\'Bs  (and  thus 
premiums)  calculated  with  the  ACM 
would  vary  from  what  they  would  be 
under  the  general  rule,  and  would  in 
some  cases  be  substantially  different. 
Weighing  the  expected  magnitude  of 
premium  variations  under  the  ACM 
against  the  perceived  need  for  relief 
from  the  burdens  of  the  general  rule,  the 
PBGC  concluded  that  the  risks  arising 
from  the  ACM's  inaccuracy  were 
acceptable. 

Having  reassessed  these 
considerations  in  connection  with  its 
premium  simpiification  efforts,  the 
FOGG  now  behaves  that  the  balance  has 
shifted.  On  the  one  hand,  the  major 
premium  increase  in  1991  means  that  the 
effect  on  premiums  of  any  given 
variation  in  UVBs  is  half  again  as  great 
as  It  was  in  19^8.  On  the  other  hand,  a 
number  of  actuarial  consulting  firms 
report  that  many  large  plans  that  expect 
to  pay  variable  rate  premiums  routinely 
calculate  them  under  both  the  ACM  and 
the  general  rule  and  pay  the  smaller 
amount,  thus  suggesting  that  general 
rule  determinations  are  considerably 
less  burdensome  than  the  PBGC  initially 
feared,  at  least  for  iargor  plans 
Accordingly,  there  now  appears  to  be 
cause  for  concern  that  the  F^GC  may  be 
exposed  to  possibly  significant  revenue 
ioss  m  mdivadual  cases  where  the  ACM 
IS  8elei:ted  over  the  genera!  rule 
specifically  because  the  former  Vifiiis  a 
lower  premium  than  the  latter 

In  addition,  it  appears  thai  the  .A(.M  is 
not  as  easy  to  use  as  the  PBCX'  laitialiy 
thought.  Adjustment  of  the  Scheduii-'  f^ 
data  under  the  ACM  requires  tht-  ust-  i-t 
formulas  with  several  terms  and  factors. 
including  expressions  with  negative 


and  'or  fractional  exponents   that  Home 
sriiail  pian  administrators  eMiit*r!!;\  f!'ii,1 
daunting.  Despite  the  Ai  M  s  »-,iS»-  nf  iis»^ 
in  companson  to  the  genes  in  rujc,  ilit 
PBGC  has  received  complaints  about  its 
complexity. 

The  PBGC  proptose.'-  !■'  .i^Kiri-^*  •■icsc 
problems  by  replacing  t.he  A(  '.M  w  ,th  a 
"impler  procedurf  and  r-p'-tn,: 'iriv  ">«' 
new  pnx.edurf'  h  usf  t'\  ,.--v^  f).,5:is  The 
PH(  rt,"  riii.s  iit'^'isf'ti  I'l  s;::.[  ,;f»ed  filing 
rrittnoa  i  Si-'M   ;  itui'  i*  even  easier  to 
use  than  the  ACM.  with  the  hope  that 
more  small  plan  adminis*'  i"   r'li  will  be 
able  to  use  the  SFM  tc  t  n  ,    '»- 
premiums  without  the  ass^si,,  r ...e  of  an 
actuary  than  appears  ti    ;.»    Ik  case  with 
the  ACM.  The  new  SFM  eliminates  all  of 
the  existing  ACM  formulas  and  replaces 
them  with  tables  of  adjustment  factors 
and  simple  arithmetical  rules.  Under  the 
proposed  amendment,  the  SFM  would 
replace  the  ACM  for  all  plan  years 
beginning  after  I'Wn  1  iowever,  as 
discussed  m  detail  Oeiuw.  plans  paying 
premiums  for  50t)  or  more  participants 
would  not  be  allowed  to  use  the  SFM  if 
their  UVBs  as  determined  under  the 
SFM  were  less  than  if  they  had  used  the 
general  rule. 

(The  PBGC  invites  public  comment 
regarding  what  proportion  of  plans  of 
various  sizes  routinely  determine  UVBs 
under  both  the  ACM  and  the  general 
rule  before  they  decide  which  method  to 
use  for  paying  premiums,  whether  they 
do  it  in  all  cases  or  only,  for  example, 
when  an  ACM  calculation  shows  some 
amount  of  UVBs,  and  whether  the 
general  rule  determinahons  made  for 
this  purpose  are  full  final  determinations 
on  which  a  premium  filing  could  be 
based  or  merely  trial  determinations 
that  cost  substantially  lees  then  full 
determinations  and  that  arc  intended 
only  as  a  basis  for  deciding  whether  full 
determinations  should  be  made. 
Similarly,  the  PBGC  invites  comment 
regarding  whether  a  significant  number 
of  plans  that  currently  calculate  UVBs 
under  the  ACM  without  making  a 
general  rule  determination  would 
encounter  obstacles  to  timely  filing 
(involving,  e.g..  general  rule  data 
collection)  under  the  PBGC's  proposed 
restriction  on  the  use  of  the  SFM  by 
larger  plans  and  what  (if  anything) 
might  be  done  in  the  context  of  this 
proposed  amendment  to  alleviate  any 
such  problems.) 

Overview  of  tbe  SFM 

Like  the  ACM  liie  bt'M  would  start 
from  figures  reported  on  Form  5500 
Schedule  B  as  of  the  beginning  of  the 
plan  year  preceding  the  premium 
payment  yean  add  accruals  and 
contributions  for  that  year,  correct  for 
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n".v  d;fferer.ce  between  the  current 
l;db;!;;y  m'erest  rate(s)  (the  "Funding 
Interest  Ratefs)")  actually  used  and  the 
required  interest  rate  under 
§  2610.23ibJ(l)  (the  •■premium  Interest 
Ra'e'):  and  bring  the  resulting  UVB 
figure  forward  to  the  end  of  the  plan 
year  preceding  the  premium  payment 
year  by  adding  interest  at  the  Premium 
interest  Rate.  Unlike  the  ACM.  however. 
the  SFM  would  use  no  formulas.  Instead, 
1*  would  provide  two  tables  of  factors 
for  adjusting  the  Form  5500  vested 
benefit  figures  to  reflect  the  difference 
between  the  Premium  Interest  Rate  and 
t.he  FLunding  Interest  Rate  and  give 
additional  simple  arithmetic  rules 
(involving  only  addition,  subtraction, 
and  multiplication)  for  making  other 
adjustments  to  the  Form  5500  figures 
and  the  resulting  UVB  figure.  The 
factors  in  the  tables  would  replace  the 
ACM  interest  adjustment  formula  and 
related  tables  in  current  $  2610.23(c)  (2) 
and  (3).  The  additional  simple 
arithmetical  rules  would  replace  the 


provision  that  adjusts  assets  for 
contributions  under  current 
§  2610.23(c)(4)  and  the  formula  in 
current  5  2610.23(c)(5)  that  adjusts  UVBs 
for  the  passage  of  time.  The  ACM 
adjustment  for  accruals  in  current 
§  2610.23(c)(1),  which  is  now  based  on  a 
percentage  of  vested  benefits,  would  be 
replaced  by  an  adjustment  based  on  the 
amount  of  accruals  reported  on  the 
Schedule  B. 

Perhaps  the  best  way  to  introduce  the 
proposed  SFM  is  to  work  through  an 
example  showing  how  it  would  be  used 
to  compute  UVBs  in  a  simulated 
premium  filing.  Accordingly,  assume 
that  a  small  calendar  year  plan,  for 
which  the  plan  administrator  is 
computing  the  1993  variable  rate 
premium  using  the  SFM.  has  the 
following  data  on  its  Schedule  B  for 
1992: 

Item  6d  (current  liabihty  for  vested 
benefits  as  of  1/1/92)— 
(i)  (retirees  and  beneficiaries):  $40,000; 


(li)  (terminated  vested  participants): 
SI  0,000; 


(active  participants);  $110,000; 


Item  6e  (increase  in  current  liabilities  for 
accruals  in  1992):  $8,000; 

Item  7  (total  employer  and  employee 
contributions  for  1992):  $10,000; 

Item  8b  (actuarial  value  of  assets — 
assume  as  of  1/1/92):  $100,000; 

Item  12cfi)  (current  liability  interest 
rates  (Funding  Interest  Rates)) — 
Pre-retirement:  8.0  percent;  Post- 
retirement:  7.625  percent; 

I -em  12d  (assumed  retirement  age):  62. 

The  interest  rate  required  under 
§  2610.23(b)(1)  (the  Prem.ium  Interest 
Rate]  that  the  plan  administrator  would 
use  would  be  that  for  January  1993; 
assume  that  it  is  7.91  percent.  Finally, 
the  plan  administrator  would  have  to 
refer  to  the  tables  of  adjustment  factors 
m  proposed  §  2810.23(c)(3).  For 
convenience,  a  portion  of  each  table  is 
reproduced  here;  their  use  is  explained 
as  the  example  proceeds. 


Table  1 

[To  be  jseo  wnen  ttw  Premwni  Interest  Rate  is  less  than  ttie  Fundtog  Interest  Rate] 


CokjTin  A 

CdumnB 

Cokimn  C 

If  t^e  Fun<jir>g  kiterest  Rate  rKrnjs  the 

The  factor  for  pay- 
Status  benefits  t»— 

The  factor  for  pre-pay-status  benefits  (based  on  the  plan's  assumed  retirement  age)  »— 

for  ages  under  60 

fffir  tt^«a«  nuoe  A.1 

a-  '^.av 

but  not  over 

0.01 
.28 
51 

0.25 
.50 
.75 

1.02 
1.03 
1.05 

1.04 

i.oe 

1.12 

1.04 
1.09 
1.13 

1.05 
1.10 
1.15 

1.05 

1,11 
1  16 

Table  2 

[To  be  used  wtien  the  Premium  Interest  Rate  equals  or  exceeds  the  Funding  interest  Rale] 


Co*umn  A 


If  the  Premium  Interest  Rate  minus  the 

Funding  Interest  Rate  (to  the  nearest 

hundredth  o(  a  percent)  is— 


at  least 


but  not  over 


0.00 
.26 
51 


0.25 
.50 

.75 


Column  B 


The  factor  for  pay- 
status  benefits  »— 


1.00 
M 
.97 


Column  C 


The  factor  lor  prs-pay-status  benefits  (based  on  ttie  plan's  assumed  retirement  age)  is— 


for  ages  under  60 


1.00 
AST 


f(x  ages  90-6' 


for  ages  62-63 


for  ages  over  63 


1.00 
.96 
.92 


1  00 
.96 
.91 


1  00 
.96 
.91 


To  find  the  pldn  s  12/31/92  UVBs  in 
order  to  compute  the  1993  variable  rate 
premium,  the  plan  administrator  would 
take  the  following  steps: 

Step  1  Adjust  the  1/1/92  Benefit  Value 
for  Retirees  and  Beneficiaries 

The  plan  administrator's  first  step  is 
to  adjust  the  1/1/92  value  of  vested 
benefits  for  retirees  and  beneficiaries  to 
reflect  the  difference  between  the 
Funding  Interest  Rate  used  to  value 
those  benefits  and  the  Premium  Interest 


Rate  mandated  by  the  statute.  The 
unadjusted  benefits  value  is  on  line  6d(i] 
of  the  Schedule  B:  $40,000.  The 
adjustment  factor  depends  on  the 
difference  between  the  Fimding  Interest 
Rate  and  the  Premium  Interest  Rate;  for 
retiree  benefits,  the  Premium  Interest 
Rate  is  compared  with  the  post- 
retirement  Funding  Interest  Rate.  The 
SFM  table  headings  tell  which  table  the 
adjustment  factor  should  come  from.  In 
this  case,  the  factor  comes  from  Table  2, 
because  the  Premium  Interest  Rate  (7.91 


percent)  is  greater  than  the  applicable 
Funding  Interest  Rate  (7.625  percent). 
The  adjustment  factor  comes  from  the 
second  row  of  Table  2,  because  the 
difference  between  the  Premium.  Interest 
Rate  and  the  Funding  Interest  Rate  is  in 
the  0,26-0.50  range  on  the  second  row  of 
column  A  of  Table  2  (7.91  minus  7.625  is 
0,285,  which  rounds  up  to  0.29 
percentage  points).  Following  this  row 
over  to  column  B  leads  to  the 
adjustment  factor  for  the  line  6d(i) 
amount.  The  factor  is  0.98.  Multiplying 
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$40,000  by  0.98  gives  $39,200.  This  is  the 
adjusted  1/1/92  value  of  vested  benefits 
for  retirees  and  beneficianes 

Step  2:  Adjust  the  1/1/92  Benefit  Value 
for  Terminated  Vested  Participants 

The  second  step  is  very  much  like  the 
first.  Here,  the  plan  administrator 
adjusts  the  l/l/92  value  of  vested 
benefits  for  terminated  vested 
participants  to  reflect  the  difference 
between  the  Funding  Interest  Rate  and 
the  Premium  Interest  Rate.  This 
unadjusted  benefits  value  is  on  hne 
6d(ii)  of  the  Schedule  B:  $10,000,  Once 
again,  the  adjustment  factor  depends  on 
the  difference  between  the  Funding 
Interest  Rate  and  the  Premium  Interest 
Rate,  but  where  (as  here)  the  pre-  and 
post-retirement  Funding  Interest  Rates 
are  different,  the  plan  administrator 
must  compare  the  greater  of  the  two 
Funding  Interest  Rates  with  the  Premium 
Interest  Rate  to  get  the  adjustment 
factor  for  terminated  vested 
participants'  benefits.  In  this  case,  the 
pre-retirement  Funding  Interest  Rate  (80 
percent)  is  greater  than  the  post- 
retirement  Funding  Interest  Rate  (7.625 
percent).  For  this  step,  therefore,  the 
adjustment  factor  comes  from  Table  1 
because  the  Premium  Interest  Rate  (7.91 
percent)  is  less  than  the  applicable 
Funding  Interest  Rate  (8.0  percent).  The 
adjustment  factor  comes  from  the  first 
row  of  Table  1,  because  the  difference 
between  the  Premium  Interest  Rate  and 
the  Funding  Interest  Rate  is  in  the  0.01- 
0.25  range  on  the  first  row  of  column  A 
of  Table  1  (8.0  minus  7  91  is  0  09 
percentage  points). 

Since  terminated  vested  participants 
have  not  yet  retired,  the  adjustment 
factor  for  the  vaJue  of  their  benefits  also 
depends  on  the  plan's  assumed 
retirement  age.  The  assumed  retirement 
age  for  this  plan  is  62.  So  the  plan 
administrator  follows  the  first  row  of 
Table  1  over  to  column  C  and  then  looks 
in  the  subcolumn  headed  "for  ages  62- 
63"  for  the  adjustment  factor  for  the  line 
6d(ii)  amount.  The  factor  is  1  05, 
Multiplying  $10,000  by  1,05  gives  $10,500 
This  is  the  adjusted  1/1/92  value  of 
vested  benefits  for  terminated  vested 
participants. 

Step  3:  Adjust  the  1/1/92  Benefit  Value 
for  Active  Participants 

The  third  step  is  almost  the  same  as 
the  second.  Here,  the  plan  administrator 
adds  accruals  for  1992  to  the  1/1/92 
value  of  vested  benefits  for  active 
participants  and  adjusts  the  sum  to 
reflect  the  difference  between  the 
Funding  Interest  Rate  and  the  Premium 
Interest  Rate.  The  unadjusted  benefits 
value  for  active  participants  is  on  line 
6d(iii)  of  the  Schedule  B;  $110,000.  The 


current  liability  increase  for  1992 
accruals  is  on  line  6e  of  the  Schedule  B: 
$8,000  The  sum  of  these  two  figures  is 
$118,000,  The  plan  administrator  uses 
the  same  Funding  Interest  Rate,  and 
thus  the  same  table  (Table  1)  and  row 
(the  first  row),  to  find  the  adjustment 
factor  for  active  participants"  benefits  as 
was  used  for  terTr.inated  vested 
participants  benefits  in  step  2.  The  plan 
administrator  also  uses  the  same  column 
(C)  and  subcolumn  (for  ages  62-63)  as  in 
step  2  So  the  adiustment  factor  for  the 
line  6d{iii)  amount  is  the  same  as  that 
for  the  line  6d(ii)  amount:  1.05. 
Multiplying  $118,000  by  1.05  gives 
$123,900.  This  IS  the  adjusted  l/l/92 
value  of  vested  benefits  for  active 
participants. 

The  sum  of  the  threr  dtijusted  1/1/92 
vested  benefits  values  is  therefore 
$173,600  ($39,200  + $10,500 -f  $123,900), 
and  this  is  the  total  value  of  vested 
benefits  as  of  1/1/92  that  will  be  used  in 
computing  1/1/92  LfVBs  in  step  5  below. 

Step  4:  Adjust  the  1/1/92  Value  of  Plan 

Assets 

In  this  step,  the  plan  administrator 
adjusts  the  1/1/92  value  of  plan  assets 
to  reflect  contnbutions  for  1992.  The 
unadjusted  plan  asset  value  comes  from 
line  8b  of  the  Schedule  B:  $100,000.  The 
total  1992  contributions  come  from  item 
7  of  the  Schedule  B:  $10.00(1,  The 
contributions  (which  may  have  been 
made  on  vanous  dates  in  1992  and  1993) 
are  discounted  back  to  1/1/92  by 
multiplying  them  by  0,95.  (The  SFM  uses 
this  same  discount  factor  no  matter 
what  the  Premium  Interest  Rate  is  and 
no  matter  when  the  contributions  were 
actually  made  )  Multiplying  $10,000  by 
0  95  gives  $9,500  as  the  discounted  value 
of  the  contributions.  Then  adding  the 
discounted  contributions  to  the 
unadjusted  assets  value  gives  $109,500 
ISIOO.OOO  plus  $9. .500).  This  is  the 
adjusted  value  of  plan  assets  as  of  1/1/ 
92 

Step  5:  Compute  the  UVBs 

In  this  step,  the  plan  administrator 
romputes  the  1/1/92  TVBs  and  then 
adjusts  them  so  that  the  adjusted  figure 
can  be  used  as  12/31/92  UVBs.  The  l/l/ 
92  UVBs  are  equal  to  the  total  adjusted 
1/1/92  vested  benefits  (from  steps  1,  2, 
and  3)  minus  the  total  adjusted  1/1/92 
assets  (from  step  4),  At  the  end  of  step  3, 
the  total  adjusted  1/1/92  benefits  were 
found  to  be  $173,600;  in  step  4,  the  total 
adjusted  1/1/92  assets  were  found  to  be 
$109,500,  So  the  1  ,/l  ,''92  U"VB8  are  $64,100 
iSl73,600  minus  $109,500).  To  adjust  this 
1/1/92  figure  for  use  as  a  12/31/92 
figure,  the  plan  administrator  adds 
interest  using  the  Premium  Interest  Rate 
as  the  interest  rate.  Since  the  Premium 


Interest  Rate  is  7  91  percent,  the  1/1/92 
UVBs  are  multiplied  by  1.0791  (1  plus 
the  Premium  Interest  Rate)  to  yield 
$69,170.31.  This  is  the  UVBs  as  of  12/31/ 
92.  The  plan  administrator  then  uses  this 
UVB  figure  to  determine  the  plan's 
variable  rate  premium. 

Details  of  the  SFM 

The  SFM,  applicable  to  premium 
payment  years  beginning  after  1992, 
would  be  set  forth  in  S  2610.23(c),  and 
the  ACM,  limited  to  premium  payment 
years  beginning  before  1993,  would  be 
transferred  to  a  new  $  2610.23(f).  New 
S  2610.23(c)(1).  like  the  introductory  text 
of  existing  §  2610.23(c),  would  be  a 
summary  or  general  statement  of  how 
the  method  would  work,  and 
§  2610.23(c)(2H7)  would  provide  the 
detailed  rules.  The  tables  of  factors  to 
be  applied  to  the  vested  benefit  values, 
and  general  rules  for  their  use,  would  be 
in  §  2610.23(c)(2).  (To  avoid  possible 
confusion,  the  SFM  tables  would  be 
called  Tables  1  and  2  to  distinguish  them 
from  ACM  Tables  A  and  B.)  Section 
2610.23(c)(3}-(5)  would  contain  specific 
adjustment  rules  for  the  vested  benefits 
of  retirees  and  beneficiaries,  terminated 
vested  participants,  and  active 
participants  respectively.  Section 
2610.23(c)(6)  would  provide  for  adjusting 
plan  assets,  and  S  2610.23(c)(7)  for 
determining  and  adjusting  UVBs. 

Use  of  the  SFM,  as  of  the  ACM,  would 
be  restricted  for  plans  paying  premiums 
for  500  or  more  participants,  but  the 
restrictions  would  now  be  more 
stringent.  The  ACM  requires  such  plans 
to  make  adjustments  for  any  significant 
events  described  in  $  2610.23(d).  and  the 
SFM  would  continue  this  requirement, 
which  would  be  stated  explicitly  in  new 
§  2610.23(c)(1)  instead  of  just  in 
§  2610.23(d)  as  at  present.  In  addition, 
§  2610.23(c)(1)  would  allow  such  plans 
to  use  the  SFM  only  if  the  amount  of 
their  UVBs  determined  under  the 
general  rule  were  not  greater  than  that 
calculated  with  the  SFM.  An  enrolled 
actuary  would  be  required  to  certify  to 
that  fact  if  the  SFM  were  used,  and  if  an 
audit  found  that  the  general  rule  UVBs 
were  greater,  the  amount  of  any 
premium  deficiency  (and  related  interest 
and  penalties)  would  be  based  on  the 
(higher)  general  rule  figure. 

As  discussed  above,  this  new 
restriction  is  proposed  as  a  response  to 
concerns  that  the  PBGC  may  be  exposed 
to  significant  revenue  losses  in 
individual  cases  where  large  plans 
select  the  ACM  over  the  general  rule 
because  calculations  with  both  methods 
show  that  use  of  the  ACM  minimizes 
UVBs.  The  PBGC  believes  that  the  new 
rule  will  solve  this  problem  without 
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impos  Rg  substdntiaJ  additioral 
admir.istrative  cos's  or  plans  A  study 
of  premiuiri  fiiinj^s  sugjsesrs  that  more 
than  foar-fiftaa  of  sinsie-empio^'er  plans 
pdv  no  varuibte  ra^e  prt^miurr.s.  for  most 
of  those  plans.  \ne  abs^jnce  of  L'VBs  is 
likely  to  be  obvious  even  before  any 
calculations  are  done.  As  for  large  plans 
whose  funding  status  is  not  so  clear,  the 
PBGC  has  reason  to  believe,  as  noted 
above,  that  caJcutations  under  both  the 
general  ruke  and  the  ACM  are  already 
roDtineiy  di>ne  as  par!  of  the  premium 
payment  prticess 

The  SP'M  vt-ouid  also  include  another 
new  hmjtanon  !  applicable  to  all  plans). 
Section  2610-23(c)ni  would  provide  that 
the  SF\1  could  be  used  only  if  the 
Premrjtn  Interes'  Rate  prescr&ed  under 
§  2610  23fb)i '  i  were  not  more  than  six 
percentage  points  less  than  the  plan's 
Funding  Interest  Rates  from  its  Schedule 
B.  This  iTmitation  would  be  needed 
because  use  of  *ne  tables  in  new 
§  2610.23tcM3i  wond  be  mandatory 
under  the  SF\i  lunidie  tne  ACM,  in 
which  use  of  the  tables  w  optional),  and 
Table  1  wouid  only  co^■er  Funding 
Interest  Rates  up  to  six  percentage 
points  higher  than  the  f*remjum  Interest 
Rate.  The  restnction  «jf  Table  1  to  a  six- 
point  rate  spread  reflects  two 
considerat'icri?;  r>-n^'  is  that  the  SFM 
mak-->  3inci;t\:--^  issumptions  about 
interest  rates  -ir.:    n.-sr  dssumptions 
introduce  ina  -  '..r-nArb  tnat.  though 
relatively  sm,i  .  v\ --t!  the  Funding 
Interest  Rdte  is  c^ose  to  the  Preimum 
Interest  Rate,  r>ecoine  more  significant 
when  the  ra'es  diverse  further.  The 
other  IS  that,  because  of  the  way  the 
Premium  Interest  Rate  and  the 
permissible  range  of  the  Funding 
Interest  Rate  are  set  by  statute,  a  six- 
point  spread  between  them  is  extremely 
unlikely.  (Although  no  limitation  wooW 
be  placed  on  uae  of  the  SFM  by  a  plan 
whose  Funding  Interest  Rate  (or  Funding 
Interest  Rates)  was  (or  were)  lower  than 
the  Premium  Interest  Rate,  no  matter 
how  great  the  spread,  the  adjustment 
factors  provided  for  spreads  greater 
than  six  points  would  be  the  same  as  for 
a  six-pcHnt  spread.  A  six-point  spread 
when  the  Funding  Interest  Rate  is  lower 
than  the  Premium  Interest  Rate  is 
considered  even  less  likely  than  when 
the  Funding  Interest  Rate  is  higher.) 
In  addition  to  setting  forth  the  two 
tables  of  vested  benefit  adjtistment 
factors,  proposed  i  2ffl023{c}{l)  would 
describe  how  to  select  a  table  and  a  row 
within  a  table  in  finding  each 
adjustment  factor.  T'ne  benefit 
adjustment  factors  would  adjust  ihe 
vested  benefit  values  for  the  difference 
between  the  Premium  Interest  Rale  and 
the  Fundk^  Interest  Rate,  and  this 


difference  would  accordinRly  determine 
tbe  tafaie  aai  row  from  which  each 
aJiualinent  factor  wo*u<i  be  taktn  The 
Premium  Interest  Rate  in  the  Sf'M  is  the 
same  as  the  quantity  called  "RIR"  in  the 
ACM,  vix..  the  rate  prescribed  in 
§  2ffl0.23(b)(l)  for  the  month  in  which 
the  premium  payment  year  began  The 
Funding  hHerest  Rale  wouid  be  one  of 
the  rates  entered  in  the  pre-  or  post- 
retirement  column  of  line  12c(i)  on  the 
Schedule  B.  The  pre-  and  post- 
retirement  Funding  Interest  Rates  are 
the  same  as  the  ACNTs  BIA  and  BIR 
respectively. 

Si"f  e  choosing  a  table  and  row  would 
depend  on  the  Funding  Interest  Rate 
applicable  to  each  vested  benefit 
amount.  S  2610.23(c)(2)  would  refer  to 
the  specific  adjustment  rules  for  the 
three  vested  benefits  amounts  (in 
§  2610.23(c)(3}-{5))  for  the  Funding 
Interest  Rate  to  be  used  for  each 
adjustment.  If  the  Premium  Interest  Rate 
were  less  than  the  applicable  Funding 
Interest  Rate.  Table  1  would  be  used:  if 
the  Premium  Interest  Rate  were  equal  to 
or  greater  than  the  Funding  Interest 
Rate.  Table  2  would  be  used.  To  find  the 
proper  row  in  the  table,  the  differeiKe 
between  the  Funding  Interest  Rale  and 
the  Premium  Interest  Rate  (detennined 
by  subtracting  the  smaller  of  the  two 
from  the  larger)  would  be  rounded  to  the 
nearest  hundredth  of  a  percent  (For 
example.  1,035  percentage  points  would 
round  to  1.04  points,  and  0  J74 
percentage  points  would  round  to  0J}7 
points.)  One  would  then  locate  the  rate 
range  in  column  A  of  the  table  that 
included  the  difference  between  the 
Premium  Interest  Rate  and  the 
applicable  Funding  Interest  Rate.  Each 
row  would  cover  a  difference  range  of 
one-quarter  of  one  percent.  The 
appropriate  factor  for  the  particular 
combination  of  Premium  Interest  Rate 
and  Funding  Interest  Rate  would  be 
found  on  that  row  in  the  appropriate 
column  of  the  table.  The  specific 
adjustment  rules  for  the  three  vested 
benefits  amounts  in  $  2610.23(cK3)-(5) 
would  also  tell  which  column  (and  for 
line  6d{ii)  and  6d(lii)  adjustments,  which 
subcoluran)  of  the  appropriate  table  to 
use  for  each  adjustment. 

Under  S  28ia23(cH3),  the  post- 
retirement  Funding  Interest  Rate  would 
be  used  to  find  the  factor  for  adjusting 
the  value  fitjm  hne  8d(i)  of  the  Schedule 
B,  since  that  is  the  rate  used  to  value 
retiree  benefits  for  the  Schedule  B.  The 
appropriate  column  for  the  line  6dli) 
adjustment  factcK  would  be  column  B 
The  adjusted  line  6d(i)  amoun*  under 
§  2610.23(cK3)  would  simply  be  the 
unadjusted  amount  from  that  ime 
multiplied  by  the  factor  found  in  the 


fippropnate  table  following  the  rules  in 
I  2610.23(c)  (2)  and  (3). 

The  benefits  of  active  and  terminated 
vested  participants  may  be  vahied  using 
two  rates,  one  for  the  pre-retirement 
period  and  another  for  the  post- 
retirement  period.  To  simpHfy  the  SFM. 
onh  one  rate  would  be  used  to  find  the 
adjustment  factors  for  these  values.  In 
order  to  avoid  premium  losses  to  the 
PBGC.  §  2ei0.23(c)  (4)  and  (5)  would 
requrre  that  the  greater  of  the  pre-  and 
post-retirement  Funding  Interest  Rates 
be  used  to  find  the  adjustment  factors 
for  the  values  from  lines  6d(ii)  and 
6dtiii)  of  the  Schedules. 

The  appropnate  column  for  the  line 
6d(ii)  and  6d[iii)  adjustment  [actors 
would  be  column  C.  To  find  the  factors. 
the  assumed  retirement  age  reported  on 
line  12d  of  the  Schedule  B  would  be 
used  to  select  the  proper  subcolumn  of 
column  C  (The  assumed  retirement  age 
in  the  SFM  is  the  same  as  the  assumed 
retirement  age  used  in  the  .^CM.)  Each 
subcolumn  is  headed  by  a  range  of  ages: 
under  60,  60-61,  62-63,  and  over  63.  The 
subcolumn  used  would  be  the  one 
whose  heading  included  the  assumed 
retirement  age. 

In  addition  to  specifying  the  Funding 
Interest  Rate,  column,  and  subcolumn  to 
be  used  in  adjusting  the  line  6d{ii) 
amount,  §  2610.23(cll4)  would  provide 
simpi>  that  the  adjusted  hne  6d(n) 
amount  would  be  the  unadjusted 
amount  from  that  line  multiplied  by  the 
factor  found  in  the  appropnate  table 
foUowmg  the  rales  in  §  2610.23(0)  (2)  and 
(4).  Section  2610.23(c)(5),  on  the  other 
hand,  would  require  that  the  unadjusted 
line  6d(iii)  amount  be  increased  by  the 
amount  of  the  expected  current  liability 
increase  for  benefits  accruing  during  the 
plan  year  preceding  the  premium 
payment  year — from  hne  6e  of  the 
Schedule  B — before  being  multiplied  by 
the  adjustment  factor.  The  line  6d(iii) 
factor  would  be  the  same  as  the  hne 
6d(ii)  factor  because  it  wouid  be  based 
on  the  same  Funding  Interest  Rate  and 
assumed  retirement  age. 

The  use  of  the  expected  current 
liability  increase  figure  from  line  6e  of  ' 
the  Schedule  B  represents  a  change  from 
the  ACM,  which  apprtsximated  accruals 
as  an  amount  equal  to  seven  percent  of 
'he  combined  vested  benefits  of  active 
and  terminated  vested  partiapants— no 
accrual  figure  having  been  available  on 
the  Schedule  B  when  the  ACM  was 
devised  While  the  line  6e  figure  is 
typically  determined  as  of  the  first  day 
of  the  plan  year,  it  need  not  be;  the  use 
of  a  later  date  would  make  benefit 
liabilities  under  the  SFM  higher  than  if 
the  determination  were  made  as  of  the 
beginning  of  the  plan  year,  because  the 
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SFM  would  add  the  line  6e  figure, 
without  discount,  to  the  value  of  active 
participants'  vested  benefits  as  of  the 
first  day  of  the  plan  year  from  line  6d(iii) 
of  the  Schedule  B.  The  line  6e  figure  may 
also  include  nonvested  as  well  as  vested 
accruals,  and  this  also  would  tend  to 
inflate  benefit  liabilities  However,  the 
PBGC  believes  that  the  amount  of  any 
such  inflation  would  typically  be 
minimal.  In  any  event,  a  plan  would  be 
free  to  use  the  general  rule  to  avoid  any 
disadvantage  that  the  SFM  might  cause 
either  by  not  providing  a  discount  or  by 
including  nonvested  accruals. 

The  three  adjusted  vested  benefits 
values  determined  under  8  2610.23(cj(2) 
-(5)  would  be  added  together  to  give  a 
total  adjusted  value  of  vested  benefits 
for  computing  UVBs  under  proposed 
§  2610.23(c)(7). 

The  factors  in  Tables  1  and  2  in 
§  2610.23(c)(2)  have  been  derived  from 
formulas  similar  to  the  formulas 
prescribed  under  the  ACM.  Each  column 
B  factor  is  equal  to  0.94°,  where  D  is 
equal  to  the  Premium  Interest  Rate 
minus  the  Funding  Interest  Rate 
However,  the  factor  in  each  row  is  used 
for  a  range  of  D's — the  ranges  shown  in 
column  A  of  each  table.  To  avoid 
premium  losses  to  the  PBGC,  the  Table  1 
factors  are  derived  using  the  highest 
percentage  point  difference  in  each 
range,  while  the  Table  2  factors  are 
denved  using  the  lowest  difference  in 
each  range.  For  example,  in  the  third 
row  of  Table  1,  D  would  be  -075,  but  m 
the  third  row  of  Table  2,  D  would  be 
0.51. 

Similarly,  each  column  C  factor  is 
equal  to  the  column  B  factor  from  the 
same  row  multiplied  by  {(107-D)/ 
107)  ^'^  «» (with  "ARA"  standing  for  the 
plan's  assumed  retirement  age). 
However,  the  factor  in  each  subcolumn 
of  column  C  is  used  for  a  range  of 
assumed  retirement  ages — the  ranges 
shown  in  the  subcolumn  headings.  To 
avoid  premium  losses  to  the  PBGC,  the 
Table  1  factors  are  derived  using 
assumed  retirement  ages  from  the  high 
end  of  each  range,  while  Table  2  factors 
are  derived  using  assumed  retirement 
ages  from  the  low  end  of  each  range. 
(The  low  end  of  the  under-60  range  is 
assumed  to  be  55,  and  the  high  end  of 
the  over-63  range  is  assumed  to  be  65] 
Thus,  for  example,  in  the  60-61 
subcolumn  of  Table  1.  an  assumed 
retirement  age  of  61  is  used,  but  in  the 
same  subcolumn  of  Table  2,  the 
assumed  retirement  age  used  is  60. 

While  the  ACM  uses  both  pre-  and 
post-retirement  interest  corrections  in  its 
formula  for  adjusting  the  benefit  values 
for  active  and  terminated  vested 
participants,  the  formulas  used  to 
generate  the  SFM  tables  refer  to  only 


one  interest  figure  for  these 
participants — either  the  pre-  or  post- 
retirement  Funding  Interest  Rate. 
whichever  is  greater.  To  avoid  having 
different  tables  for  different  values  of 
Prpmium  Interest  Rate,  the  SFM 
formulas  also  use  a  simplified  version  of 
the  fraction  expressing  the  ratio  of  the 
Funding  Interest  Rale  to  the  Premium 
Interest  Rate.  Since  the  value  of  this 
fraction  depends  mostly  on  the  spread 
between  the  Funding  Interest  Rate  and 
the  Premium  Interest  Rate,  rather  than 
on  their  actual  values,  the  SFM  formulas 
use  a  fraction  based  on  the  actual 
spread  and  an  assumed  Premium 
Interest  Rate  of  7  00  percent  This 
assumed  value  of  Premium  interest  Rate 
represents  a  rough  historical  average  of 
actual  Premium  Interest  Rates;  if 
Premium  Interest  Rates  b^gm  to  deviate 
significantly  from  the  assumed  value, 
the  PBGC  may  find  it  appropriate  to 
issue  new  tables  based  on  a  different 
assumed  value. 

Proposed  §  26ia23(c](6)  would 
provide  rules  for  adjusting  the  value  of 
plan  assets  taken  from  Schedule  B.  As 
under  the  ACM  (5  2ei0.23(c)(4)  of  the 
existing  regulation],  the  basic  figure 
would  come  from  line  8b.  unless  that 
figure  were  determined  as  of  a  date 
other  than  the  first  day  of  the  prior  plan 
year,  in  which  case  the  figure  would 
come  from  line  6c,  However,  the  SFM 
would  provide  a  simplified  procedure 
for  ad)U8ting  that  basic  figiire. 

Like  the  existing  adjustment 
procedure,  the  new  procedure  in 
proposed  §  2610.23(c)(6)  would  correct 
for  any  contributions  made  for  the  plan 
year  preceding  the  premium  payment 
year.  The  value  of  assets  as  of  the  first 
day  of  that  pnor  year,  whether  from  line 
8b  or  line  6c  of  the  Schedule  B,  must 
exclude  any  contributions  made  for  that 
year,  [Of  course,  contributions  for  the 
year  before  the  pnor  year  are  includible 
in  the  value  of  assets  as  of  the  beginning 
of  the  prior  year  only  if  actually  made 
before  the  Schedule  B  for  the  prior  year 
is  filed  )  The  assets  figure  must  therefore 
be  increased  to  reflect  contributions  for 
the  prior  year. 

The  amount  of  contributions  made  for 
the  prior  year  would  be  taken  from 
columns  (b)  and  (c)  of  item  7  of  the 
Schedule  B,  The  contnbutions  would 
then  have  to  be  discounted  to  reflect  the 
fact  that  they  were  paid  after  the  date  88 
of  which  the  plan  assets  figure  was 
determined  (the  beginning  of  the  prior 
year),  In  order  to  simplify  this  step, 
§  2610,23(c)(6)(i)  would  use  a  flat 
discount  factor  of  0,95,  so  that  the 
discounted  contributions  amount  would 
be  the  total  contnbutions  amount  times 
0.95,  This  flat  discoujit  factor  reflects  an 
assumption  that  all  of  the  contributions 


being  discounted  would  have  been  made 
about  three-quarters  of  the  way  through 
the  prior  year  and  that  the  discount  rate 
would  be  about  7.00  percent  (the  same 
value  assumed  for  the  Premium  Interest 
Rate  in  the  simplified  ratio  between  the 
Funding  Interest  Rate  and  the  Premium 
Interest  Rate  that  is  used  in  the  formulas 
for  generating  the  benefit  adjustment 
tables  in  $  2610.23(c)(2)).  To  the  extent 
that  the  weighted  average  contribution 
date  were  earlier  or  the  Premium 
Interest  Rate  were  lower,  these 
assumptions  would  result  in  a  higher 
variable  rate  premium.  However,  the 
PBGC  believes  that  relatively  few  plans 
receive  contributions  so  early  as  to  be 
seriously  disadvantaged  by  die  SFM's 
assumed  weighted  average  contribution 
date.  In  any  event,  the  SFM  is  an 
optional  procedure  that  plans  need  not 
use.  (The  fiat  discount  factor,  like  the 
tables  of  benefit  adjustment  factors  in 
S  2610.23(c)(2).  might  be  changed  if 
Premium  Interest  Rates  were  to  deviate 
significantly  from  historical  values.) 

Under  proposed  S  2610.23(c)(7),  the 
adjusted  assets  value  (computed  under 
proposed  {  2610.23(c)(6))  would  be 
subtracted  from  the  adjusted  benefits 
value  (computed  under  proposed 
5  2610.23(c)(2)-{5))  to  yield  the  value  of 
UVBs  at  the  beginning  of  the  plan  year 
preceding  the  premium  payment  year, 
and  this  figure  would  be  brought 
forward  to  the  end  of  the  prior  year  by 
multiplying  it  by  the  sum  of  one  plus  the 
Premium  Interest  Rate  (expressing  the 
Premium  Interest  Rate  as  a  decimal 
fraction  of  1,  not  as  a  percentage). 

The  ACM  uses  a  somewhat  more 
complicated  method  for  adjusting  the 
UVBs  figure,  expressed  in  a  formula  that 
compensates  for  the  possibility  that  the 
plan  year  preceding  the  premium 
payment  year  may  be  a  short  year.  By 
ignoring  that  possibility,  the  SFM  would 
be  simpler,  but  would  produce  a  higher 
UVB  amount,  and  therefore  a  higher 
variable  rate  premium,  for  a  premium 
payment  year  that  followed  a  short  plan 
year.  The  PBGC  believes  that  the 
increased  simplicity  of  the  SFM  in  this 
regard  outweighs  the  detriment  to  plans 
in  the  relatively  infrequent  situations 
where  there  is  a  short  plan  year, 
especially  in  view  of  the  fact  that  the 
SF^  (like  the  ACM)  would  be  an 
optional  computation  method. 

Taking  into  account  the  aggregate 
effect  of  all  of  the  differences  between 
the  ACM  and  the  SFM.  the  PBGC 
believes  that  its  aggregate  premium 
receipts  from  plans  using  the  SFM  would 
be  neither  less  than  nor  significantly 
greater  than  if  the  ACM  were  used 
instead.  For  most  plans,  the  results 
produced  by  the  SFM  would  differ  from 
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tr.o^tf  prtxiucea  by  Lbe  ACM  pnmanly 
becdubt-  of  ihe  shift  from  the  ACM"s 
rt>3i^.-ned  vdlue  of  benefit  accrual*  (in 
c   "rtn!  5  2610.23{cMl))  to  the  SFM's 
actual  value  tin  proposed 
§  2610J23(cK5)).  Any  such  difference  for 
an  individoal  plan  would  be  in  the 
direction  of  improved  accuracy  and 
should  &.UM  be  unobjectionable. 

Aside  from  the  change  in  accounting 
for  accruals,  the  PBGC  believes  that  for 
the  vas'  majority  of  plans,  the  results 
produced  by  the  SFM  would  not  differ 
significantly  from  those  that  would  be 
produced  by  the  ACM.  While  there 
would  be  a  relatively  small  number  of 
plans  for  which  the  SFM  would  produce 
a  sigmficantly  higher  premium  than  the 
.ACNl  such  a  plan  could  avoid  paying  an 
unnecessanly  high  premium  by  using  the 
general  rule. 

The  other  proposed  amendments  to 
§  2610.23  reflect  technical,  clarifying, 
ar.d  conforming  changes  that  are  not 
intended  to  have  any  substantive  effect. 

SFM  for  Distress  or  !nvnhratary 
Temunatioos 

Section  26ia24{c)  currently  contains  a 
special  version  of  the  ACM  for  plans 
undergoing  distress  or  involuntary 
termination.  Following  the  same  pattern 
as  in  5  2610.23,  the  amendment  would 
move  this  special  ACM  rule  to  the  end 
of  §  26in,24  an.i  preserve  it  (as 
§  2610  l-t  h;)  fur  premium  payment  years 
beginning  after  1988  and  before  1993.  In 
its  place,  a  new  §  2610.24(c)  would 
provide  a  special  version  of  the  SFM  for 
plans  in  involuntary  or  distress 
terminations.  (As  in  {  2610.23,  there 
would  also  be  a  number  of  technical  and 
conforming  changes.) 

New  i  2610.24(c)  »rould  be  much  like 
the  existing  provnsion.  except  that  it 
would  tie  mto  the  SFM  rather  than  the 
ACM.  Aside  from  the  new  restriction 
(discussed  above)  on  use  of  the  SFM  by 
large  plans,  the  plans  permitted  to  xae 
the  new  special  rule  would  be  the  same 
as  under  the  existing  rule,  and  the 
Schedule  B  they  could  use  would  be 
determined  in  the  same  way  as  it  is 
now.  However,  because  the  SFM  would 
adjust  benefits  for  additional  accruals, 
and  UVBs  for  the  passage  of  time, 
differently  than  the  ACM  does,  new 
§  2610.24{c)  (3).  (4).  and  (6).  which  deal 
with  these  adjustments,  would  be 
restructured  to  conform  to  the  new  SFM 
rules.  In  particular.  S  2610.24(c)  (3)  and 
(4)  would  provide  different 
modifications  of  t.he  SFM  rales. 
depending  on  whether  or  not  the 
Schedule  B  being  used  included  separate 
entries  for  active  and  terminated  vested 
participants'  vested  benefits  and  an 
entry  for  accruals  (features  that  were 
added  in  1989). 


Also.  §  2610.24(c)(5)  would  provide 
that  the  new  simpler  method  for 
adjusting  pian  assets  in  proposed 
5  2610.23(c)16)  could  not  be  used; 
instead,  a  method  that  tracks  the  current 
ACM  asset  adjustment  method  in 
existing  i  2810.23(c)(4)  would  be 
required.  This  provision  is  prompted  by 
the  difficulty  of  devising  an  adaptation 
of  the  simple  new  §  26ia23(c)(6)  rule 
that  would  appropriately  discount 
contributions  that  might  cover  multiple 
years  and  that  might  have  been  made 
before  the  full  phase-in  of  the  quarterly 
contribution  requirement  in  section 
302(e)  of  ERISA  and  section  412(m)  of 
the  Internal  Revenue  Code  of  1986. 

Due  Dates 

ERISA  section  4007  specified  a  due 
date  of  30  days  after  the  beginning  of  the 
premium  payment  year  for  premiums  for 
the  first  premium  payment  year 
beginning  after  ERISA's  effective  date 
The  premium  regulation  retained  this 
due  date  rule  until  1978.  when  the  dne 
date  was  changed  to  seven  months  after 
the  end  of  the  preceding  plan  year  for 
1981  through  1984,  the  due  date  was  the 
end  of  the  seventh  month  of  the 
premium  payment  year.  In  1965,  it  was 
changed  to  the  end  of  the  second  month 
of  the  premium  payment  year  for  large 
plans  only,  in  response  to 
recommendations  of  the  Grace 
Commission  (the  President's  Private 
Sector  Survey  on  Cost  Control)  (see  the 
preambles  to  the  proposed  and  final 
1985  amendment  to  the  premium 
regulation,  50  FR  1065  at  1066  (January  9. 
1985)  and  50  FR  12533  at  12534-5  (March 
29.  1985)).  (For  the  first  year  of  the  new 
rule,  large  plans  were  defined  as  those 
with  at  least  10.000  participants; 
beginning  in  1986.  the  threshold  was 
dropped  to  500  participants.)  However, 
the  end  of  the  seventh  month  was 
retained  in  1985  as  the  small  plan  due 
date. 

The  PBGC  recognized  that  some  large 
plans  might  have  problems  computing 
their  premiums  by  the  new.  earlier  due 
date  because  of  difficulty  in  detertnining 
participant  counts  as  of  the  required 
determination  date  (the  Last  day  of  the 
prior  year).  The  PBGC  therefore  made 
provision  for  the  estimation  of  early 
payments,  established  safe  harbor  rules 
to  give  large  plans  a  means  of  avoiding 
penalties  on  underpayments  resulting 
from  low  estimates,  and  established 
explicit  rules  in  the  premium  regulation 
for  the  reconciliation  of  estimated  early 
premium  payments  with  the  final 
participant  count.  The  reconciliation 
date  was  made  the  same  as  the  later  due 
date  that  remained  applicable  to  small 
plans. 


In  1988,  the  variable  rate  premium  for 
sinizie-employer  plans  was  introduced 
The  flat  rate  premium  due  dnie  for  large 
r)iar.s  remained  the  end  of  the  spf  ond 
month  of  the  premium  paymert  year 
(e.R    Febniary  28th  for  calendar  year 
plans'):  however,  the  due  date  for  the 
new  vanable  rate  premium  was  made 
the  same  for  large  plans  as  for  small 
plans  (and  the  same  as  the 
reconciliation  date  for  large  plans),  and 
was  deferred  to  the  fif'eenfh  dfty  of  the 
eighth  month  after  the  tH'ginnmg  of  the 
premium  payinent  year  (eg,  September 
15th  for  calendar  year  plans]  [The  use 
of  the  later  due  date  for  large  plans' 
variable  ra'e  premiums — an  anomaly  in 
the  context  of  the  Grace  Commission 
recommendations — reflected  concern  for 
plans'  abihty  to  make  realistic  variable 
rate  premium  estimates  by  the  early  due 
date,  in  view  particularly  of  the  variable 
rate  premium  computation  rules 
prescribed  m  the  regulation,  which 
relied  heavily  on  data  developed  for  the 
Form  5500  and  Schedule  B  thereto.) 

Thus,  although  the  premium  regulation 
does  not  actually  require  two  annual 
premium  filings  by  large  plans,  the  due 
date  structure  makes  fibng  twice  a  year 
a  practical  necessity  for  most  large 
plans.  This  is  true  for  those  plans  that 
find  it  necessary  (or  administratively 
convenient)  to  pay  an  estimate  at  ihie 
early  filing  date,  which  they  must  later 
reconcile;  and  also  for  those  single- 
employer  plans  that  find  it  impossible 
(or  administratively  inconvenient)  to 
compute  the  variable  rate  premium  in 
time  to  pay  it  at  the  same  time  the  flat 
rate  premium  is  due  The  need  for  two 
filings  each  year  by  most  large  plans  is  a 
burden  for  them  and  for  the  PBCiC 

Moreover,  a  large  pian  that 
underestimates  its  flat  rate  premium  on 
the  early  due  date  must  pay  interest  to 
the  PBGC  on  the  amount  of  the 
underpayment,  even  if  it  satisfies  the 
safe  harbor  rules.  The  safe  harbor  rules 
provide  protection  only  from  penalties, 
not  from  interest  charge*,  the  PBGC 
does  not  h^ve  the  authority  to  wa:ve 
interest  charges.  If  an  estimated 
payment  turns  out  to  be  higher  than  the 
flat  rate  amount  finally  determined  to  be 
due.  the  plan  .Tiay  receive  a  credit  or 
refund,  but  the  PBGC  lacks  the  author.iy 
to  pay  interest  on  overpayments 

Furthermore,  although  the  safe  harbor 
rules  give  large  plans  an  opportunity  to 
avoid  pcndities  on  underpayment  of  the 
flat  rate  premium  by  paynng  a  definitely 
determinable  amount  (last  year's 
participant  count  times  the  current 
year's  flat  rate)  and  making  up  any 
shortfall  by  the  reconciliation  due  date, 
the  safe  harbor  rules  make  the  premium, 
regulation  more  complex  by  providing  a 
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different  rule  for  penalties  than  is 
provided  for  interest.  The  safe  harbor 
rules  are  also  an  administrative  burden 
for  the  PBGC,  which  must  treat  plans 
that  fail  the  safe  harbor  tests  differently 
than  those  that  pass  the  tests  but 
nonetheless  underpay  the  flat  rate 
premium  at  the  early  due  date,  assessing 
both  interest  and  penalties  against  the 
former  but  charging  the  latter  for 
interest  only.  Where  a  penalty  is 
assessed,  it  is  based  on  the  full 
difference  between  the  early  payment 
actually  made  and  the  final  flat-rate 
amount  due  (rather  than  just  the 
difference  between  the  actual  early 
payment  and  the  safe  harbor  amount). 

Finally,  while  variable  rate  premiums 
are  due  after  the  nominal  due  date  for 
the  Form  5500  (and  Schedule  B).  the 
Form  5500  due  date  is  often  extended  by 
two-and-a-half  months,  making  it  later 
than  the  premium  due  date.  Thus,  single- 
employer  plans  must  often  pay  variable 
rate  premiums  a  whole  month  before 
they  are  required  to  report  on  Form  5500 
the  data  on  whjch  those  premiums  are 
based  (although  of  course  the  data 
ultimately  reported  on  Form  5500  may 
be  used  to  determine  premiums  before 
the  Form  5500  is  m  fact  filed).  This 
discrepancy  has  been  of  particular 
concern  for  plans  using  the  alternative 
calculation  method,  which  refers 
explicitly  to  Schedule  B  Ime  items.  (The 
same  comment  would  apply  to  the 
simphfied  filing  method  that  the  PBGC 
proposes  to  substitute  for  the  existing 
alternative  calculation  method  ) 

The  PBGC  proposes  to  address  these 
problems  by  deferring  the  final  filing  due 
date  (to  just  15  days  before  the  extended 
Form  5500  due  date),  raising  the  number 
of  participants  a  plan  must  have  in  order 
to  be  required  to  make  the  early 
premium  payment  (so  that  fewer  plans 
must  file  twice  a  year),  and  charging 
neither  penalties  nor  interest  on  early 
payments  that  equal  at  least  a  definitely 
determinable  amount  (so  that  both 
estimates  and  special  safe  harbor  rules 
are  unnecessary).  Providing  a  definite 
amount  for  the  early  payment  would 
also  obviate  the  need  for  even  estimated 
data  determinations  before  the  early 
payment  was  made.  This  would  make  it 
possible  to  accelerate  the  early  filing 
due  date  to  nearer  the  beginning  of  the 
premium  payment  year  and  to  widen  the 
scope  of  the  early  payment  to  cover  the 
vanable  rate,  as  well  as  the  fiat  rate, 
portion  of  the  premium — changes  that 
would  balance  thos€  described  above  in 
order  to  achieve  approximate  revenue 
neutrality  for  the  PBGC. 

Structurally,  the  existing  due  date 
rules  in  §  2610.25  (b),  (c),  and  (d)  (and 
those  in  {  2610.34  (a)  and  (b)  for 


premium  payment  years  of 
multiemployer  plans  beginning  after 
1987)  would  be  consolidated,  moved  to 
the  end  of  §  2810.25  (as  §  2810  25(e)). 
and  preserved  for  premium  payment 
years  beginning  after  1987  and  before 
1993.  (These  rules  would  be  siRnincantly 
reworded  to  make  them  consistent  in 
format  with  the  new  rules  l>eing 
proposed  for  premium  payment  years 
beginning  after  1992.  but  without  the 
intent  to  make  any  substantive  changes 
m  the  old  rules.)  Current  §  2610  25  ifi 
and  (fl  would  be  redesignated  as 
§  2610.25  (c)  and  (d).  The  new  due  date 
rules,  for  premium  payment  years 
beginning  after  1992,  would  be  set  forth 
m  a  new  §  2610. 25fh). 

.'Mthough  the  proposed  amendment 
would  eliminate  prospectively  the  need 
for  the  safe  harbor  rules  (currently  in 
§  2610.8(b1(4)).  these  ruie.s  would  need  to 
be  preserved  for  premium  payment 
years  beginning  before  1993. 
Accordingly,  the  safe  harbor  rules  would 
be  moved  to  the  end  of  J  2810. 8{bi  (that 
is,  redesignated  as  §  2810.8(b)(5n  and 
reworded  slightly  to  make  them 
applicable  only  to  premium  payment 
years  beginning  before  1993  and  to 
conform  references  to  other  provisions 
of  the  amended  premium  regulation. 

Under  the  current  due  date  rules,  the 
plans  that  must  pay  the  flat  rate 
premium  by  the  early  due  date  are  those 
that  were  required  to  pay  premiums  fur 
at  least  500  participants  for  the  plan 
year  preceding  the  premium  payment 
year  (the  current  "large  plan  threshold." 
which  would  be  preserved  m 
§  2610.25(e)(5)).  Under  the  new  rules,  the 
number  of  plans  required  to  file  by  the 
early  due  date  would  be  reduced  by 
increasing  the  large  plan  threshold  to 
5.000  participants.  This  would  be 
reflected  in  the  definitions  (for  purposes 
of  the  new  due  date  rules)  of  the  terms 

large  plan"  and  "small  plan"  in 
proposed  §  2610.25(bH5)-  F(»r  the  1989 
premium  payment  }'ear,  there  were 
about  8iXX)  plans  at  or  above  the  500- 
participant  threshold,  but  only  about 
1,000  plans  that  had  at  least  5,000 
participants;  thus,  the  PBGC  estimates 
that  the  proposed  increase  in  the  large 
plan  threshold  would  reduce  by  about 
"000  (or  87  percent)  the  number  of  plans 
that  would  potentially  need  to  make  two 
filings  per  year. 

The  amendment  would  also  change 
both  annual  due  dates  (that  is.  the  early 
date  applicable  only  to  the  new   smaller 
group  of  "large  plans"  and  the  later  date 
applicable  to  the  new.  larger  group  oi 
"small  plans"  and  to  reconciliation 
filings  by  the  large  plans)  Under 
proposed  new  5  2610.25(b)(l  (,  the  small 
plan  due  date  would  be  the  last  day  of 


alendHr  month  following 
the  end  of  the  plan  year  preceding  the 
premium  payment  year  (l.e„  September 
30th  for  calendar  year  plans,  October 
31st  for  plans  with  plan  years  beginning 
January  2d-February  1st.  etc.).  Under 
proposed  §  2610.25(b)f2)(ii].  this  would 
also  be  the  reconciliation  due  date  for 
large  plans.  This  is  only  15  days  before 
the  due  date  for  the  Form  5500  with  the 
typical  two-and-a-half-month  extension. 
This  change  would  relieve  plans  of  the 
need  to  compute  premiums  a  full  month 
before  the  underlying  data  have  to  be 
reported  on  Form  5500  and  Schedule  B 
thereto. 

Under  new  J  2810,25(b)(2)(i),  the  early 
due  date  for  large  plans  would  be 
advanced  to  the  fifteenth  day  of  the  first 
full  calendar  month  following  the  end  of 
the  plan  year  preceding  the  premium 
payment  year  (i.c  January  15th  for 
calendar  year  plans.  February  15th  for 
plans  with  plan  years  begiiuiing  January 
Zd-February  1st,  etc).  If  large  plans 
were  still  to  be  required  to  pay  their 
(actual  or  estimated]  flat  rate  premiums 
for  the  premium  payment  year  by  the 
early  filing  date,  advancing  the  date 
would  worsen  the  existing  problems 
with  early  filing.  However,  as  mentioned 
briefly  above  and  discussed  in  detail 
below,  the  amendment  would  also 
provide  large  plans  with  a  definitely 
determinable  amount  to  pay  at  the  early 
filing  date,  thus  making  estimation 
unnecessary.  In  view  of  this  latter 
change,  there  would  no  longer  be  any 
reason  not  to  collect  the  prelimineuTf 
payment  close  to  the  beginning  of  the 
premium  payment  year.  This  practice 
would  be  more  in  line  with  the  practices 
of  commercial  insurance  companies. 

New  S  2610.25(b)(2)(i)  would  also 
prescribe  the  amount  due  from  large 
plans  on  the  early  filing  date.  This 
would  be  either  the  dollar  amount  of  the 
total  (fiat  and  variable  rate)  premium 
payable  for  the  plan  year  preceding  the 
premium  payment  year — a  definitely 
determinable  amount  that  would  be 
known  well  in  advance  of  the  early  due 
date — or,  at  the  plan's  opfinr,  the  total 
(flat  and  vanable  rate)  preniurr.  due  for 
the  premium  payment  year  (which  the 
plan  could  estimate  if  it  chose).  If  the 
early  payment  fell  short  of  the  total 
premium  finally  determined  to  be 
payable  for  the  premium  payment  year. 
the  amount  of  the  shortfall  would  be  due 
by  the  reconciliation  due  date  under 
new  §  2610.25(b)(2)(ii). 

!'  should  be  noted  that  under  this 
proposal,  the  scope  of  the  early  payment 
for  large  plans  would  not  be  limited  to 
the  flat  rate  portion  of  the  premium,  as  it 
has  been  up  to  now.  As  mentioned 
above,  problems  with  estimating  the 
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variable  rate  premium  militated  against 
including  it  in  the  initial  payment  when 
it  was  introduced  in  1988.  Since 
estimating  would  no  longer  be  required 
under  this  proposal,  however,  the  PBGC 
sees  no  reason  to  continue  deferring 
large  plans'  variable  rate  payments  to  a 
date  close  to  the  end  of  the  premium 
payment  year. 

It  should  also  be  noted  that  the 
proposed  early  payment  would  be  based 
on  the  dollar  amount  of  the  previous 
year's  premium,  rather  than  on  the 
previous  year's  plan  data  and  the 
current  year's  premium  rates,  as  under 
the  existing  regulation's  safe  harbor 
rules.  The  proposed  approach  has  been 
taken  in  the  interest  of  simplicity,  even 
though  it  would  mean  that  the  PBGC 
would  lose  the  benefit  of  any  future 
premium  rate  increases  in  the  initial 
premium  filing. 

A  third  point  to  note  is  that  in 
determining  the  amount  of  the  previous 
year's  premium,  refunds  and  credits 
under  existing  §  2610.22(d)  and  proposed 
new  §  2610.22(e)  would  be  disregarded. 
Thus,  the  early  payment  obligation 
would  not  be  artificially  reduced  by  the 
circumstance  that  the  preceding  plan 
year  was  a  short  year. 

The  key  feature  of  the  proposed  new 
early  payment  requirement,  however, 
would  be  the  elimination  of  the  need  to 
estimate,  and  with  it  the  need  for  special 
safe  harbor^rules  and  the  risk  of  interest 
charges.  Currently,  safe  harbor  rules  are 
needed  to  relieve  plans  from  penalties 
that  would  otherwise  accrue  for  even 
small,  good  faith  underestimates  of  their 
flat  rate  premiums  at  the  early  filing 
date.  But  even  the  safe  harbor  rules 
provide  no  relief  from  interest  charges 
on  underestimates.  Under  the  proposal. 
a  plan  that  paid  the  same  amount  as  the 
previous  year's  final  total  premium  by 
the  early  filing  date  would  be  assured  of 
avoiding  not  only  penalties  (as  under 
the  existing  safe  harbor  rules)  but  also 
interest  on  any  amount  by  which  the 
early  payment  fell  short  of  the  final  total 
premium. 

However,  the  proposal  would  still 
allow  a  plan  to  pay  an  estimate  of  the 
current  year's  premium  at  the  early 
filing  date  if  it  so  chose.  Choosing  to  pay 
an  estimate  would  open  the  plan  to  the 
risk  of  interest  and  penalty  charges  if 
the  estimate  proved  to  be  too  low,  but  a 
olan  would  presumably  accept  this  risk 
if  it  believed  that  its  current  year's 
premium  would  end  up  being 
substantially  less  than  its  previous 
year's  premium  (as.  for  example,  if  it 
had  lost  many  of  its  participants  or  had 
substantially  improved  its  funding 
during  the  preceding  year). 

Upon  reconciliation,  a  plan  would 
owe  the  amount  (if  any)  by  which  its 


early  payment  was  less  than  the 
premium  finally  determined  to  be  due. 
However,  no  penalty  or  interest  on  the 
amount  of  the  shortfall  would  be  owed 
as  long  as  the  early  payment  were  at 
least  equal  to  the  previous  year's 
premium.  If  the  early  payment  were  less 
than  both  the  previous  year's  final 
amount  and  the  current  year's  final 
amount,  interest  and  penalty  would  be 
imposed  only  on  the  amount  by  which 
the  early  payment  fell  short  of  the  lesser 
of  the  previous  year's  final  premium  or 
the  current  year's  final  premium.  (If  the 
early  payment  were  more  than  the 
current  year's  final  amount,  a  refund  or 
credit  would  be  available  under  the 
same  rules  applicable  to  overpayments 
generally.) 

For  example,  suppose  that  a  plan's 
final  total  premium  obligation  for  1995 
were  $1,000  and  that  the  plan  made  an 
early  premium  payment  (using  an 
estimate)  of  $700  for  1996.  If  its  final 
1996  premium  were  $1,200,  it  would  owe 
penalty  and  interest  only  on  $300.  the 
amount  by  which  its  early  payment  fell 
short  of  $1,000  (the  lesser  of  1995'8  or 
1996'8  final  premium  obligation).  But  if 
its  final  1996  premium  were  $900,  it 
would  owe  interest  and  penalty  only  on 
$200,  the  shortfall  from  $900  (again,  the 
lesser  of  the  1995  or  the  1996  final 
premium).  Of  course,  if  the  plan  made  an 
early  payment  of  $1,000,  it  would  owe  no 
penalty  or  interest  no  matter  how  large 
its  final  1996  obligation  turned  out  to  be. 

The  PBGC  now  permits  large  plans  to 
file  a  Form  1  instead  of  a  Form  1-ES  at 
the  early  filing  date;  single-employer 
plans  are  allowed  to  file  this  early  Form 
1  without  a  Schedule  A.  This  practice  is 
consistent  with  the  fact  that  the  early 
payment  under  the  current  rules  is  an 
estimate  of  only  the  fiat  rate  portion  of 
the  final  premium.  By  filing  Form  1  early 
without  Schedule  A.  therefore,  a  plan  is 
simply  substituting  a  final  fiat  rate  figure 
for  an  estimate  of  the  same  figure.  Under 
the  proposed  system,  however,  the  early 
payment  would  be  keyed  to  the  total 
premium  liability  (either  the  previous 
year's  figure  or  an  estimate  of  the 
current  year's).  Thus,  the  PBGC  would 
continue  to  accept  advance  filing  of  a 
final  premium  payment  (either  instead 
of  the  early  payment  or  after  the  early 
payment  was  made)  only  if  the  advance 
filing  were  a  complete  final  filing, 
including  (in  the  case  of  a  single- 
employer  plan)  Schedule  A  and  payment 
of  both  the  fiat  and  variable  rate 
premiums. 

The  proposed  due  date  rules  for  new 
and  newly  covered  plans  (in  new 
S  2610.25(b)(3))  would  be  the  same  as 
the  existing  rules  for  such  plans  (which 
would  be  preserved  in  §  2610.25(e)(3)). 
The  proposed  due  date  rules  for  plans 


changing  plan  years  (in  new 
§  2610.25(b)(4))  would  be  almost  the 
same  as  the  corresponding  rules  in  the 
existing  regulation  (which  would  be 
preserved  in  §  2610.25(e)(4)).  except  that 
a  plan  would  have  at  least  90  days, 
instead  of  the  30  days  now  allowed,  to 
pay  Its  premium  after  adopting  the 
amendment  changing  the  plan  year  The 
purpose  of  this  change  would  be  simply 
to  make  the  filing  rule  for  plans  that 
change  plan  years  more  consistent  with 
the  rule  for  new  and  newly  covered 
plans  (which  permits  filing  90  days  after 
plan  adoption  or  the  beginning  of  title  IV 
coverage),  and  thus  rem.ove  a  potential 
source  of  confusion 

.As  alluded  to  briefly  above,  the  new 
due  date  provisions  would  embody  a 
combmation  of  changes  (some 
representmg  financial  losses  for  the 
PBGC  and  others  representing  financial 
gains)  that  the  PBGC  has  designed  to 
have  no  substantial  net  revenue  effect 
for  the  PBGC  Obviously,  however,  the 
new  rules  would  shift  financial  burdens 
among  premium  payers  to  some  degree, 
primarily  away  from  smaller  "large 
plans"  that  would  no  longer  be  required 
to  pay  premiums  by  the  early  due  date 
and  toward  larger  "large  plans"  that 
would  be  required  to  pay  more  of  their 
premiums  by  an  earlier  due  date,  (The 
policy  of  requiring  earlier  payment  from 
larger  plans  than  from  smaller  plan.s 
was  discussed  in  the  preamble  to  the 
final  1985  amendment  to  the  premium 
regulation.  50  FR  12533  at  12535  (March 
29.  1985).) 

In  the  process  of  devising  the  new 
premiu.Ti  payment  system  embodied  in 
the  proposed  changes  to  the  due  date 
rules  in  §  2610,25.  the  PBGC  considered 
and  rejected  several  alternative 
approaches  to  the  premium  payment 
problems  discussed  above.  For  example, 
the  early  payment  required  of  large 
plans  might  have  remained  limited  to 
the  flat  rate  portion  of  the  premium  only. 
However,  the  proposal's  substantial 
reduction  in  the  number  of  plans 
required  to  make  the  early  filing  would 
not  then  have  been  possible  without 
significant  revenue  loss  to  the  PBGC. 
Another  possibility  would  have  been  to 
base  the  early  payment  required  of  large 
plans  on  the  amount  of  the  previous 
year's  premium  only,  without  the  option 
of  paying  an  estimate.  However,  the 
lack  of  an  estimation  option  might  have 
created  problems  for  plans  that 
underwent  ver\'  substantial  contraction 
(as  through  spinoff  of  most  of  their 
participants)  or  substantially  improved 
their  funding  during  the  year  preceding 
the  premium  payment  year. 

Another  approach  (the  "maximum 
simplicity"  approach)  would  have 
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returned  to  the  pre-Grace  Commission 
practice  of  having  all  plans  pay  their 
premiums  on  the  same  schedule  with 
the  due  date  for  all  plans  deferred  to  the 
Form  5500  due  date.  This  approach 
would  have  solved  all  the  due  date 
problems  discussed  above  However,  it 
would  have  entailed  an  unacceptable 
loss  of  revenue  to  the  PBGC,  due  to  the 
deferral  of  premium  receipts  from  large 
plans. 

A  third  approach  (the  "legislative 
change"  approach)  would  have  sought  a 
statutory  amendment  moving  the 
premium  determination  date  back  one 
year,  from  the  last  day  of  the  pLin  year 
preceding  the  premium  payTnent  year  tn 
the  last  day  of  the  plan  year  before  the 
plan  year  preceding  the  premium 
payment  year.  The  premium  due  date 
would  then  have  been  accelerated  to  the 
beginning  of  the  premium  pa>7nent  year 
for  all  plans. 

Since  the  extended  due  date  of  the 
applicable  Form  5500  would  have  fallen 
in  the  tenth  month  of  the  preceding  plan 
year,  this  approach  would  have  avoided 
the  need  to  pay  premiums  before  the 
relevant  data  had  to  be  filed  on  Form 
5500.  It  would  also  have  eliminated 
estimated  premium  payments  and 
reconciliation  by  making  the  early 
payment  the  only  payment.  However,  it 
would  have  involved  a  substantial 
additional  cost  for  small  plans,  which 
currently  pay  relatively  late  in  the 
premium  payment  year 

Also,  the  use  of  older  determination 
data  would  have  made  premiums  l.ig 
behind  changes  in  participant  counts 
and  funding  levels.  This  would  have 
tended  to  favor  plans  with  increasing 
participant  counts  and  single-employer 
plans  with  deteriorating  funding  levels 
by  making  their  premiums  lower  than 
under  the  current  system.  But  plans  w.h 
declining  participant  cour.ts  and  single- 
employer  plans  with  improvnng  funding 
levels  would  have  been  disadvantaged 
because  their  premiums  would  have 
been  higher  than  under  the  current 
system. 

In  addition,  creating  a  one-year  gap 
between  the  premium  determination 
date  and  the  beginning  of  the  premium 
payment  year  would  have  created 
significant  complexities  regarding  the 
premium  obligations  of  plans  involved 
in  mergers,  consolidations  and  spinoffs 
during  the  period  between  the  earlier 
determination  date  and  the  beginning  of 
the  premium  payment  year 

A  fourth  approach  (the    combined 
filing"  approach]  would  also  have  caLed 
for  all  plans  to  pay  premiums  just  once  a 
year,  at  the  beginning  of  each  premium 
pay  ment  year.  The  payment  would  have 
been  a  combination  of  two  components 
One  component  would  have  been  a 


reconciliation  for  the  pnor  year,  based 
on  the  Form  5500  data  filed  during  the 
pnor  year  for  the  >ear  preceding  the 
prior  year.  The  second  component 
would  have  been  a  preliminary  payment 
for  the  current  year  equal  to  the  prior 
year's  total  premium.  If  the 
reconciliation  involved  an  additional 
payment,  it  would  have  been  added  to 
the  preliminary  premium  for  the  current 
year,  without  any  penalties  or  interest.  If 
the  rea)nci!iation  generated  a  credit,  it 
would  have  been  subtracted  from  the 
preliminary  payment  for  the  current 
year 

As  witli  the  legislative  change 
approach,  the  applicable  Form  3500  due 
date  under  the  combined  filing  approach 
would  have  been  well  before  the 
premium  due  date  when  the  Form  5500 
data  would  be  needed  Estimates  would 
also  have  been  avoided,  and  although 
there  would  have  been  reconciliation 
filings,  they  would  have  been  combined 
with  the  preliminary  premium  filings  so 
that  plans  would  not  have  had  to  file 
twice  a  year  But  accelerating  most  of 
the  premium  to  the  beginning  of  the  year 
would  have  meant  increased  costs  for 
plans,  partictilaHy  for  small  planB. 

Furthermore  plans  with  declining 
participant  counts  and  single-employer 
plans  with  improving  funding  would 
have  been  disad\  entaged  under  the 
combined  filing  approach  in  much  the 
same  way  as  under  the  legislative 
change  approach  because,  although  the 
preliminary  payment  would  eventually 
have  been  reconciled,  the  reconciliation 
date  would  have  been  a  whole  year 
after  the  preliminary  payment.  (A  plan 
would  have  been  allowed  to  reconcile 
earlier  only  if  it  also  paid  the 
preliminary  premium  for  the  following 
year  at  the  same  time.) 

A  fifth  approach  fthe  "two-system" 
approach)  would  have  combined  the 
maximum  simplicity  approach  for  small 
plans  with  the  combined  filing  approach 
for  large  plans,  giving  the  advantages  of 
both  approaches  However,  large  plans 
with  declming  participant  counts  and 
large  smgle-employer  plans  with 
improving  funding  would  have  had  the 
same  kinds  of  problems  as  under  the 
combined  filing  approach  In  addition, 
the  difference  in  payment  rules  for  large 
and  small  plans  would  have  been  great 
enough  so  that  different  forms  and 
instructions  for  large  and  small  plans 
might  have  been  needed. 

Compliance  With  Rulemaking 
Guidelines 

The  PBGC  has  determined  that  this 

■imendment  is  not  a    major  rule"  for 
purposes  of  Executive  Order  12291  (46 
FR  13193  (February  17.  19blJ)  because  it 
will  not  have  an  annual  effect  on  the 


economy  of  ^CK)  million  or  more;  or 
create  a  ma)'ir  increase  m  costs  or 
prices  for  consumers,  individual 
industries,  or  geograpriic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment  investment,  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  This 
determination  is  based  on  the  fact  that 
this  amendment  would  have  no 
significant  effect  on  the  overall  financial 
burden  of  PBGC  premiums  on  plans  in 
general,  but  rather  would  only  shift 
those  burdens  to  a  limited  extent  among 
classes  of  plans,  primarily  away  from 
smaller  plans  and  toward  larger  plans 
(especially  larger  underfunded  plans); 
and  on  the  fact  that  this  amendment 
would  tend  to  decrease  the  non- 
financial  burden  of  paying  PBGC 
premiums  by  making  the  premium 
payment  process  simpler. 

Under  section  605(b)  of  the  Regulatory 
Flexibility  Act,  the  PBGC  certifies  that 
this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
amendment  will  tend  to  shift  the 
financial  burden  of  PBGC  premiums 
away  from  smaller  plans  and  toward 
larger  plans  (especially  larger 
underfunded  plans),  and  will  tend  to 
decrease  the  non-financial  burden  of 
paying  PBGC  premiums  by  making  the 
premium  payment  process  simpler.  For 
these  reasons,  compliance  with  sections 
603  and  804  of  the  Regulatory  Flexibility 

Act  is  waived 

List  of  Subjwl!,  in  29  CI  K  FHri  2»il(j 

Employee  benefit  plans.  Penalties. 
Pension  insurance.  Pensions,  and 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
PBGC  proposes  to  amend  part  2610  of 
subchapter  H  of  chapter  XXVI  of  title  29, 
Code  of  Federal  Regulations,  as  follows: 

PART  2610- -PAVMENT  Of  PREMtUMS 

1.  The  authority  citation  for  pari  2610 
continues  to  read  as  follows; 

Authority:  29  U.S.C.  1302(b)(3).  1306.  1307 
(198(1  &  Supp.  1 1969),  88  amended  by  sec. 
12021,  Pubhc  Law  101-506,  104  Stat.  13SS. 
1388-573. 

2.  in  §  2610  1,  the  second  sentence  and 
the  last  three  sentences  of  paragraph  (a) 
are  revised  to  read  as  follows: 

5  2610.1     Purpos*  and  »cop« 

(a)  Purpose.  '  '  '  Subpart  .\  contains 
rules  that  apply  to  both  single-employer 
and  multiemployer  plans  with  respect  to 
all  premium  payment  years.  *  '  * 
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S  jDpar'  B  contains  the  premium  rate"* 
d  je  dd!es  ar.d  computational  rules  for 
pren.urr.  payment  years  beginning  after 
1987  Subpart  C  contains  the  premium 
rates  and  due  dates  for  premium 
paynent  years  beginning  before  1988. 

■  •  «  •  • 

3  Section  2610.2  is  revised  to  read  as 

follows: 

§2610.2     Ofinitioos. 

(a)  In  general.  For  purposes  of  this 
part: 

Ac:  means  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended 

C  )fl?  means  the  Internal  Revenue 
Code  of  1986,  as  amended. 

Form  3500  means  the  Form  5500  series 
annual  report  prescribed  by  the  Internal 
Revenue  Service,  the  Department  of 
Labor  and  the  PBGC. 

Multiemployer  plan  means  a  plan 
described  in  section  4001(a)(3)  of  the 
Act. 

New  plan  means  a  plan  that  became 
effective  within  the  premium  payment 
year  and  mcludes  a  plan  resulting  from 
a  consolidation  or  spinoff.  A  plan  that 
meets  this  definition  is  considered  to  be 
a  new  plan  for  purposes  of  this  part 
even  if  the  plan  constitutes  a  successor 
plan  within  the  meaning  of  section 
4021(a)of  the  Act. 

Sewly  covered  plan  means  a  plan  that 
is  not  a  new  plan  and  that  was  not 
covered  by  title  IV  of  the  Act  pursuant 
to  section  4021  of  the  Act  immediately 
before  the  premium  payment  year. 

PBGC  means  the  Pension  Benefit 
Guaranty  Corporation. 

Plan  year  means  the  calendar,  policy 
or  fiscal  year  on  which  the  records  of 
the  plan  are  kept. 

Premium  payment  year  means  the 
plan  year  for  which  the  premium  is 
being  paid. 

Short  plan  year  means  a  plan  year 
that  is  less  than  twelve  full  months. 

Single-employer  plan  means  a  plan 
described  in  section  4001(a)(15)  of  the 
Act. 

fb)  "Participant"  for  premium 
payment  years  beginning  after  1992.  For 
purposes  of  this  part  for  a  premium 
payment  year  beginning  after  1992, 

participant"  means  the  same  as  it  does 
for  purposes  of  the  Form  5500  for  the 
plan  year  preceding  the  premium 
payment  year  (or,  in  the  case  of  a  new 
plan,  or  a  newly  covered  plan  that  was 
not  required  to  file  Form  5500  for  the 
plan  year  preceding  the  premium 
payment  year,  the  Form  5500  prescribed 
for  plan  years  beginning  one  year  before 
the  first  day  of  the  plan's  first  premium 
payment  year). 

(c)    Participant"  for  premium 
payment  years  beginning  before  1993. 


For  purposes  of  this  part,  for  a  premium 
payment  year  beginning  before  1993. 
"participant "  means  any  individual  who 
is  included  in  one  of  the  categories 
described  in  paragraphs  (c)(l}-{c)(3)  of 
this  section,  subject  to  the  provisions  of 
paragraph  (c)(4)  of  this  section. 

(1)  Active,  (i)  Any  individual  who  is 
currently  in  employment  covered  by  the 
plan  and  who  is  earning  or  retaining 
credited  service  under  the  plan.  This 
category  includes  any  individual  who  is 
considered  covered  under  the  plan  for 
purposes  of  meeting  the  minimum 
coverage  requirements,  but  who, 
because  of  offset  or  other  provisions 
(including  integration  with  Social 
Security  benefits),  does  not  have  any 
accrued  benefits. 

(ii)  Any  non-vested  individual  who  is 
not  currently  in  employment  covered  by 
the  plan  but  who  is  earning  or  retaining 
credited  service  under  the  plan.  This 
category  does  not  include  a  non-vested 
former  employee  who  has  incurred  a 
break  in  service  the  greater  of  one  year 
or  the  break  in  service  period  specified 
in  the  plan. 

(2)  Inactive — (i)  Inactive  receiving 
benefits.  Any  individual  who  is  retired 
or  separated  from  employment  covered 
by  the  plan  and  who  is  receiving 
benefits  under  the  plan.  This  category 
does  not  include  an  individual  to  whom 
an  insurer  has  made  an  irrevocable 
commitment  to  pay  all  the  benefits  to 
which  the  individual  is  entitled  under 
the  plan. 

(ii)  Inactive  entitled  to  future  benefits. 
Any  individual  who  is  retired  or 
separated  from  employment  covered  by 
the  plan  and  who  is  entitled  to  begin 
receiving  benefits  under  the  plan  in  the 
future.  This  category  does  not  include  an 
individual  to  whom  an  insurer  has  made 
an  irrevocable  commitment  to  pay  all 
the  benefits  to  which  the  individual  is 
entitled  under  the  plan. 

(3)  Deceased.  Any  deceased 
individual  who  has  one  or  more 
beneficiaries  who  are  receiving  or 
entitled  to  receive  benefits  under  the 
plan.  This  category  does  not  include  an 
individual  if  an  insurer  has  made  an 
irrevocable  commitment  to  pay  all  the 
benefits  to  which  the  beneficiaries  of 
that  individual  are  entitled  under  the 
plan. 

(4)  For  plan  years  beginning  before 
September  2, 1975,  a  retiree  or  former 
employee  for  whom  a  fully  paid-up 
immediate  or  deferred  annuity  has  been 
purchased  shall  be  treated  as  a 
"participant"  for  purposes  of  this  part  if 
such  individual  retains  a  legal  claim 
against  the  plan  for  benefits  or  if  the 
plan  retains  a  participating  interest  in 
the  annuity  policy. 


4,  Section  2610,4  is  revised  to  read  as 
follows 

§2610.4    Rling  address. 

E.xcept  as  may  otherwise  be  provided 
by  instructions  in  the  PBGC  Annual 
Premium  Payment  Package,  any  form  or 
payment  required  to  be  filed  or  paid 
under  the  provisions  of  this  part  shall  be 
mailed  to  Pension  Benefit  Guaranty 
Corporation.  P.O.  Box  105655,  Atlanta, 
G.\  ,30348-5655,  or  delivered  to 
NationsBank  Retail  Lockbox  Processing 
Center,  PBGC  Lockbox  105655.  6000 
Feldwood  Road,  5  Southside  East, 
College  Park.  GA  30349, 

5.  Section  2610.5  is  revised  to  read  as 
follows: 

§2610.5    Date  of  filing. 

(a)  Premium  payment  years  beginning 
after  1992.  (1)  Any  form  or  payment 
required  to  be  filed  or  paid  under  the 
provisions  of  this  part  with  respect  to  a 
premium  payment  year  beginning  after 

1992  shall  be  deemed  filed  or  paid  on  the 
earlier  of — 

(i)  The  date  on  which  it  is  mailed,  as 
evidenced  by  a  legible  United  States 
Postal  Service  postmark,  registered  mail 
receipt,  or  other  proof  of  the  date  of 
mailing  with  the  United  States  Postal 
Service,  or 

(a)  Five  days  before  the  date  on  which 
it  is  received  by  the  PBGC. 

[2]  For  purposes  of  this  section,  if  the 
PBGC  receives  a  form  or  payment  on  the 
first  business  day  following  a  weekend 
or  a  federal  holiday,  then  the  PBGC 
shall  be  deemed  to  have  received  the 
form  or  payment  on  the  day  after  the 
last  business  day  preceding  the 
weekend  or  holiday.  The  term  business 
day  as  used  in  this  section  means  any 
day  that  is  not  a  Saturday,  a  Sunday,  or 
a  federal  holiday, 

(b)  Premium  payment  years  beginning 
before  1993.  (1)  Any  form  or  payment 
required  to  be  filed  or  paid  under  the 
provisions  of  this  part  with  respect  to  a 
premium  payment  year  beginning  before 

1993  shall  be  deemed  filed  or  paid  on  the 
date  on  which  it  is  mailed, 

(2)  For  purposes  of  this  paragraph  (b), 
a  fonn  or  payment  shall  be  presumed  to 
have  been  mailed  on  the  date  on  which 
it  is  postmarked  by  the  United  States 
Postal  Service,  or  three  days  prior  to  the 
date  on  which  it  is  received  by  the 
PBGC  if  it  does  not  contain  a  legible 
United  States  Postal  Service  postmark. 

6,  In  §  2610,8.  paragraphs  (b)(4)  and 
(b)(5)  are  revised  to  read  as  follows: 

§  2610.4    Late  payment  penalty  ctuirges. 

«  *  •  •  * 

(b)  Waiver  of  penalty  charge  '  '  ' 
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(4)  With  respect  to  the  period  of  30 
days  after  the  date  of  any  PBGC  bill  for 
the  premium  payment  necessary  to 
reconcile  the  premium  paid  with  the 
actual  premium  due,  if  the  bill  is  paid 
within  that  30-day  period;  or 

(5)  With  respect  to  any  premium 
payment  (excluding  any  variable  rate 
portion  of  the  premium  under 

I  2610.22(a](2))  for  a  premium  payment 
year  beginnmg  before  1993,  if  a  plan  that 
is  required  to  make  a  reconciliation 
filing  described  in  §  2610.25(e)(2)(Jii)  or 
5  2610.34(b)— 

(i)  paid  at  least  90  percent  of  the  tlat 
rate  portion  of  the  premium  due  for  the 
premium  payment  year  by  the  due  date 
specified  in  §  2610.25(e)(2){i)  or 
§  2610.34(a);  or 

(ii)  paid  by  the  due  date  specified  m 
§  2610.25(e)('2)(i)  or  §  2610.34(a)  an 
amount  equal  to  the  premium  that  would 
be  due  for  the  premium  payment  year. 
computed  using  the  flat  per  capita 
premium  rate  for  the  premium  payment 
year  and  the  participant  count  upon 
which  the  prior  year's  premium  was 
based;  and 

(ill)  pays  100  percent  of  the  premium 
due  for  the  premium  payment  year 
under  §  2610.22  (excluding  any  variable 
rate  portion  of  the  premium  under 
§  26ia22(a)(2)),  §  2610.32.  or  §  2610,33, 
as  applicable,  on  or  before  the  due  date 
for  the  reconciliation  filing  under 
§  2610.25(e)(2)(iii)  or  §  2610,34(bj,  as 
applicable. 

7  Section  2610.21  is  revised  to  read  as 
follows: 

§2610.21    Purpose  and  scop«. 

This  subpart  provides  rules  for 
computing  and  procedures  for  paying 
premiumis  for  plan  years  beginning  after 
1987. 

8.  In  §  2610.22,  paragraph  (a)  is 
amended  by  revising  its  heading; 
paragraphs  (al(3)  introductory  text  and 
(a)(3)(i)-{a)(3)(v)  are  redesignated  as 
paragraphs  (f)  introductory  text  and 
jf){l)-{f)(5)  respectively;  redesignated 
paragraphs  (f)  introductory  text  and 
(0(5)  are  amended  by  revising  the 
references  "(a)(3)".  "(a)(3)(i)", 
"(a)(3)(ii)".  "(aj(3)(iiij",  "(a){3)(iv)".  and 
"(a)(3)(v)"  (wherever  they  appear)  to 
read"(n".  "(nd)".  "(0(2)",  "(nO)". 
"(f)(4)".  and  "(f)(5)"  respectively; 
paragraph  (c)  is  removed,  paragraph  (1)) 
is  redesignated  as  paragraph  (c); 
redesignated  paragraph  (c)  is  amended 
by  revising  the  reference  "paragraph 
(a)"  to  read  "paragraphs  (a)  and  (b) '; 
redesignated  paragraph  (f)  is  amended 
by  revising  its  heading  and  by  removing 
the  first  sentence  of  its  introductory  text; 
paragraph  (d)  is  revised;  and  new 
paragraphs  (a)(3),  (bj,  and  [ej  are  added. 
to  read  as  follows: 


§  2610.22    Premium  rates. 

[a]  Single-employer  plans.  *  *  * 

(3)  Cap  on  variable  rate  amount.  In  no 
event  shall  the  variable  rate  amount 
determined  under  paragraph  (a)(2)  of 
this  section  exceed  $34  per  participant 
[for  premium  payment  years  besinninj? 
m  1988,  1989,  or  1990)  or  S53  per 
participant  (for  premium  payment  years 
beginning  after  1990).  or  (for  premium 
payment  years  beginning  before  1993) 
such  lesser  amount  as  may  be 
determined  under  paragraph  (f)  of  this 
section, 

(b)  Multiemployer  plans.  For  a 
premium  payment  year  beginning  on  or 
after  January  1.  1988.  the  premium  paid 
by  a  multiemployer  plan  for  basic 
benefits  guaranteed  under  section 
4022A[a)  of  the  Act  is  equal  to  the 
number  of  participants  in  the  plan  on  the 
last  day  of  the  plan  year  preceding  the 
premium  payment  year  multiplied  by: 

(1)  For  premium  payment  years 
beginning  before  September  27, 1988, 
$2.20;  and 

(2)  For  premium  payment  years 
l:»cginning  after  September  26, 1988, 
S2,60. 

t  •  *         *         • 

i  d )  Special  re  fund  rule  for  certain 
s.hort  plan  years.  A  plan  described  in 
this  paragraph  that  pays  the  full 
premium  due  for  a  short  plan  year  that 
begins  after  198B  is  entitled,  upon 
request,  to  a  refund  of  a  portion  of  the 
premium.  The  amount  of  the  refund  will 
be  determined  by  prorating  the  premium 
for  the  short  plan  year  by  the  number  of 
months  (treating  a  part  of  a  month  as  a 
month)  in  the  short  plan  year.  A  plan  is 
described  in  this  paragraph  if — 

(1)  the  plan  is  a  new  or  newly  covered 
plan  that  becomes  effective  for  premium 
purposes  on  a  date  other  than  the  first 
day  of  its  first  plan  yean 

(2)  the  plan  adopts  an  amendment 
changing  its  plan  year,  resulting  in  a 
short  plan  year; 

(3)  the  plan's  assets  are  distributed 
pursuant  to  the  plan's  termination,  in 
which  case  the  short  plan  year  for 
purposes  of  computing  the  amount  of  the 
refund  under  this  paragraph  shall  be 
deemed  to  end  on  the  asset  distribution 
date  or,  if  later  (m  the  case  of  a  single- 
employer  plan),  the  date  30  days  before 
the  PBGC  receives  the  plan  s  post- 
distribution  certification;  or 

(4)  the  plan  is  a  single-employer  plan, 
and  a  trustee  of  the  plan  is  appointed 
pursuant  to  section  4042  of  the  Act,  in 
which  case  the  short  plan  year  for 
purposes  of  computing  the  amount  of  the 
refund  under  this  paragraph  shall  be 
deemed  to  end  on  the  date  of 
appointment. 


(e)  Special  credit  rule  for  certain  short 
plan  years.  A  plan  described  in 
paragraph  (d)(1)  or  (d)(2)  of  this  section 
is  entitled  at  its  option  to  a  credit  for  a 
portion  of  the  premium  for  a  short  plan 
year,  in  lieu  of  a  refund  under  paragraph 
(d)  of  this  section,  under  the 
circumstances  described  in  this 
paragraph  (e).  A  plan  described  in 
paragraph  (d)(1)  of  this  section  may 
claim  the  credit  against  the  premium  due 
for  an  initial  short  plan  year  that  begins 
after  1992.  A  plan  described  in 
paragraph  (d)(2)  of  this  section  that  pays 
the  full  premium  due  for  a  short  plan 
year  may  claim  the  credit  for  the  short 
plan  year  against  the  premium  due  for 
the  following  full  plan  year  if  the  full 
plan  year  begins  after  1992.  In  either 
case,  the  amount  of  the  credit  shall  be 
determined  in  the  same  manner  as  the 
amount  of  a  refund  under  paragraph  (d) 
of  this  section,  and  the  credit  shall  be 
claimed  in  accordance  with  instructions 
in  the  PBGC  Annual  Premium  Payment 
Package. 

(f)  Variable  rate  cap  reduction  for 
premium  payment  years  beginning 
before  1993. 

•  •  •  •  • 

9.  In  S  2610.23,  paragraph  (a)  is 
amended  by  adding,  after  the  reference 
"paragraph  (c)"  in  the  first  sentence  of 
the  introductory  text,  the  reference  "or 
(f)";  paragraph  (c)  is  redesignated  as 
paragraph  (f);  paragraph  (e)  is  amended 
by  adding,  after  the  reference 
"paragraphs  (a)  through  (d)",  the 
reference  "and  (f)";  redesignated 
paragraph  (f)  is  amended  by  revising  the 
references  "(c)(1)".  "(c)(2)".  "(c)(3)". 
"(c)(4)",  and  "(c)(5)"  (wherever  they 
appear)  to  read  "(f)(1)".  "(f)(2)".  "(f)(3)". 
"(f)(4)".  and  "(f)(5)"  respectively; 
paragraph  (b)(2)  is  amended  by  revising 
the  second,  third  and  fourth  sentences; 
paragraph  (d)  is  amended  by  revising 
the  heading  and  introductory  text; 
redesignated  paragraph  (f)  is  amended 
by  revising  the  heading  and  the  first 
sentence  of  the  introductory  text;  and 
paragraph  (c)  is  added,  to  read  as 
follows: 

■;  ?€,10,23     t>«termln.afton  o^  unfunded 

vested  t>en«ftt». 

•        •        •        •        • 

(b)  Unfunded  vested  benefits.  *  *  * 
[2]  Actuarial  value  of  assets.  '  '  ' 
Contributions  owed  for  any  plan  year 
preceding  the  premium  payment  year 
shall  be  included  for  premium  payment 
years  beginning  during  1988  and,  for 
premium  payment  years  beginning  after 
1988.  shall  be  included  for  plans  with 
500  or  more  participants  as  of  the  last 
day  of  the  plan  year  preceding  the 
premium  payment  year  and  may  be 
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included  for  any  other  plan  Howeser. 
contributions  may  be  included  only  to 
the  extent  such  contnbutions  have  been 
paid  into  the  plan  on  or  before  the 
earlier  of  the  due  date  speciHed  in 
J  2610.25  (b)(1).  {b)(2Mii).  (e)(1).  or 
(e)(2](ii]  (as  applicable)  or  the  date  that 
the  full  amount  of  the  premium 
(including  any  variable  rate  portion)  is 
paid.  Contnbutions  included  that  are 
paid  after  th^  last  day  cf  the  plan  year 
prerpdms  th-'  premium  payment  year 
shall  be  discounted  at  the  plan  asset 
valuation  rate  (on  a  simple  or  compound 
basis  in  accordance  with  the  plan's 
discounting  rules)  to  the  last  day  of  the 
plan  year  preceding  the  premium 
payment  year  to  reflect  the  date(s)  of 
payment.  *  *  * 

(c)  Simplified  filing  method  for 
premium  payment  years  after  1992 — (1) 
In  general.  In  lieu  of  determining  the 
amount  of  a  plan's  unfunded  vested 
beneBts  pursuant  to  paragraph  (a)  of 
this  section  for  a  premium  payment  year 
beginning  after  1992.  the  plan 
administrator  may.  subject  to  the 
restrictions  in  paragraphs  (c)(l)(i)  and 
(c)(l)(ii)  of  this  section,  calculate  the 
amount  of  the  plan's  unfunded  vested 
benefits  under  this  paragraph  (c).  The 
computation  shall  be  done,  using  the 
plan's  Form  5500  Schedule  B  for  the  plan 
year  preceding  the  premium  payment 
year,  as  follows.  The  value  of  the  plan's 
vested  benefits  shall  be  adjusted  in 
accordance  with  paragraphs  {c)(2) 
through  (c)(5)  of  this  section  to  reflect 
accruals  for  the  plan  year  preceding  the 
premium  payment  year  and  the 
difference  between  the  interest  rate 
prescribed  in  paragraph  (b)(1)  of  this 
section  and  the  plan's  current  liabiHty 


interest  rate  or  rates.  The  value  of  plan 
assets  shall  be  adjusted  in  accordance 
with  paragraph  (c)(6)  of  this  section  to 
reflect  contributions  for  the  plan  year 
preceding  the  premium  payment  year. 
The  resulting  unfunded  vested  benefits 
amount  (the  adjusted  value  of  vested 
benefits  minus  the  adjusted  value  of 
assets)  shall  be  further  adjusted  in 
accordance  with  paragraph  (c)(7)  of  this 
section  to  reflect  the  passage  of  time 
from  the  date  of  the  adjusted  Schedule  B 
data  (the  first  day  of  the  plan  year 
preceding  the  premium  payment  year)  to 
the  last  day  of  the  plan  year  preceding 
the  premium  payment  year.  (An 
alternative  calculation  method  for 
premium  payment  years  beginning 
before  1993  is  described  in  paragraph  (f) 
of  this  section.) 

(i)  A  plan's  unfunded  vested  benefits 
may  be  calculated  under  this  paragraph 
(c)  only  if  neither  of  the  plan's  current 
liability  interest  rates  required  to  be 
entered  In  line  12c(i)  of  the  plan's  Form 
5500  Schedule  B  for  the  plan  year 
preceding  the  premium  payment  year 
exceeds  the  interest  rate  prescribed  in 
paragraph  (b)(1)  of  this  section  by  more 
than  six  percentage  points. 

(ii)  The  unfunded  vested  benefits  of  a 
plan  with  500  or  more  participants  as  of 
the  last  day  of  the  plan  year  preceding 
the  premium  payment  year  may  be 
calculated  under  this  paragraph  (c)  only 
in  accordance  with  the  provisions  of 
paragraph  (d)  of  this  section,  and  only  if 
the  amount  of  the  plan's  unfunded 
vested  benefits  determined  pursuant  to 
paragraph  (a)  of  this  section  does  not 
exceed  the  amount  of  such  unfunded 
vested  benefits  calculated  under  this 
paragraph  (c)  and  an  enrolled  actuary  so 


certifies  in  accordance  with  the 
Premium  Payment  Package 

(2)  Vested  benefits  adjustment 
factors  In  the  simplified  filing  method 
described  in  this  paragraph  (c).  the 
vested  benefits  values  required  to  be 
entered  in  item  6d  of  Schedule  B  shall  be 
adjusted  in  accordance  with  paragraphs 
(c)(3),  (c)(4).  and  (c)(5)  of  this  section 
using  factors  from  the  tables  set  forth  in 
this  paragraph  (c)(2).  and  the  sum  of  the 
three  vested  benefits  values  as  so 
adjusted  shall  be  used  in  determining 
unfunded  vested  benefits  under 
paragraph  (cl(7)  of  this  section  Vor  each 
adjustment,  a  Table  1  factor  shall  be 
used  if  the  required  interest  rate 
prescribed  in  paragraph  (b)(1)  of  this 
section  (the  "Premium  Interest  Rate")  is 
less  than  the  applicable  current  liability 
interest  rate  specified  in  paragraph 
(c)(3),  (c)(4),  or  (cl(5)  of  this  section  (the 
"Funding  Interest  Rate"),  and  a  Table  2 
factor  shall  be  used  if  the  Premium 
Interest  Rate  equals  or  exceeds  the 
applicable  Funding  Interest  Rate.  The 
factor  for  each  adjustment  shall  be 
taken  from  the  line  in  the  appropriate 
table  on  which  appears,  m  column  A 
the  range  uf  values  that  includes  the 
amount  (expressed  as  a  percentage, 
rounded  to  the  nearest  hundredth  of  one 
percent)  by  which  the  Premium  Interest 
Rate  differs  from  the  apphcable  Funding 
Interest  Rate,  and  from  the  column 
specified  in  paragraph  lc)(3).  {c)(4),  or 
(c)(5)  of  this  section  (based,  in  the  case 
of  paragraphs  (c)(4)  and  (c)(5)  of  this 
section,  on  the  assumed  retirement  age 
required  to  be  entered  in  Une  12d  of 
Schedule  B). 


UMI 


Table  1 

[To  be  us«d  when  the  Pretniurn  Interest  Rate  is  less  ttwn  the  Funding  Interest  Rate) 


Cohjnvi  A 

Cotumn  B 

CdumnC 

•^  tne  Funcfng  Interest  Rate  minus  the 

The  (actor  (or  pay- 
sUtus  benefits  it — 

Tbe  (actor  (or  pre-pay-staius  berwfits  (based 

on  the  plan's  assumed  retsrement  age)  is— 

=-9mnjm  Interest  Hate  (to  the  nearest 

(or  ages  under  60 

(or  ages  60-61 

for  ages  62-€3 

'ly  ages  ove'  63 

at  least 

but  not  over 

0.01 

0.25 

1.02 

1.04 

1.04 

1.05 

1.05 

.26 

SO 

1.03 

1.06 

1.09 

1.10 

1.11 

.51 

.75 

1.05 

1.12 

1  13 

115 

i.te 

.76 

1.00 

1.06 

1.16 

1.16 

1.20 

1.22 

1.01 

125 

1.06 

1.20 

1.23 

1.26 

1.29 

1.26 

ISO 

1.10 

1.24 

1.28 

1.31 

1.3S 

151 

175 

1.11 

1.29 

1.33 

138 

1.42 

1.76 

2.00 

113 

1.34 

1.39 

1  44 

1.4t 

2.01 

2.25 

1.15 

^J39 

1.45 

1  51 

ijsr 

2.26 

2.50 

1.17 

1.44 

150 

1  58 

1M 

2.51 

275 

1  16 

149 

157 

1  65 

1.73 

2.76 

3.00 

1.20 

1.54 

163 

1  72 

14S 

3.01 

3.25 

1.22 

1.60 

1.70 

1  90 

1.S2 

3.26 

3.50 

1.24 

1.66 

1.77 

1  8« 

2.01 

3.51 

3.75 

1.26 

1.72 

1  84 

1  97 

^11 

376 

4.00 

1.28 

1.78 

1  92 

2.06 

2.22 

4.01 

4.25 

1.30 

1.65 

2.00 

2  16 

2.33 

428 

4.50 

1.32 

1.91 

2.08 

2.26 

2.45 
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J)JS- 

.?-  53 

1  05 

1.16 

yj22 

1  29 

•  35 

1  12 

1  49 

1  57 

165 

1  73 

'  82 

1  92 

2  0'' 

2  n 

2  22 

2  33 

2  45 

Table  1— ■Cx)ntin,jed 
[To  be  used  w^e^  t^e  P-emium  iniefest  Rale  is  less  than  the  Funding  Interest  Rate) 


Column  A 


Column  B 


CotumnC 


•<  the  FijixJing  interest  Rate  minus  r*Ne 

The  tactc  trx  pr©^>ay-8tatu«  benefit*  (based 

I 

I 

hundrecliti  ol  a  pefcenti  «- 

StattiS  t^e^ef'Ss  'S 

'ix  iQ(><-.  jr«>-i  >0     '       fcx  ages  60-€1 

at  least 

tJut  not  ovef 

4.51 

4.75 

1.34 

1.98 

2.16 

2.36 

2.57 

4.76 

5.00 

1^ 

206 

2.25 

Z47 

i70 

S.01 

5^ 

1.38 

2.13 

2.34 

2.56 

2.84 

5.26 

6J0 

1.41 

2.21 

i44 

2.70 

2.98 

5.51 

5.75 

1.43 

2.29 

ZM 

2.B2 

313 

6.76 

6.00 

1.45 

2.37 

2.64 

2J)6 

3.29 

TABi,E  2 
ITo  &«  >js«0  *n«r,  ir«  Premium  .ntetesJ  Rate  eguais  of  6»c«>eu&  tne  fViduig  Iniefest  Rate] 


Column  A 


Column  B 


CohjmnC 


If  tt>«  Premium  Intefest  Rate  minus  ?f« 

on  the  plar. «.  assu-tsec 

•t'jierr'ent  age)  i»— 

funding  Interest  Rate  (to  tfie  nearest 

'nt>  'acy  '0'  pay- 

hondrectth  of  a  percent;  ;s 

K-v  9,3P«   ijnfl^ar  gfl 

lor  ages  60-61 

for  ages  62-63 

tor  ages  ovor  63 

at  least 

but  ^y.  '^vef 

QM 

0.25 

1.00 

1.00 

1.60 

1.00 

100 

J» 

.50 

98 

.97 

.96 

J6 

.96 

.51 

.75 

.97 

.95 

.92 

J1 

.91 

.76 

1.00 

95 

J2 

J0 

J8 

.86 

1.01 

1.25 

94 

JO 

J5 

.84 

.62 

1.26 

1.50 

^2 

Mf 

.62 

JO 

.78 

1.51 

1.75 

.91 

JK 

.79 

.77 

.75 

1.76 

2.00 

.90 

jBa 

.76 

.73 

.71 

^01 

Z26 

.68 

JO 

.73 

.70 

66 

2.26 

2.50 

.87 

.70 

.70 

J7 

.64 

2.51 

^75 

.86 

.76 

.66 

.64 

.61 

i7e 

3.00 

.84 

.74 

.65 

.62 

58 

3.01 

3.25 

.83 

.72 

.62 

.50 

.56 

3.26 

3.50 

.83 

.70 

.60 

.56 

.53 

3.51 

3.75 

.80 

J8 

.58 

.54 

.50 

3.76 

4.00 

.79 

.06 

.55 

.52 

.48 

4.01 

4.25 

.78 

J4 

.53 

.46 

.46 

4.26 

1         4.50 
y         4.75 

.77 

J3 

.51 

.47 

.44 

4.51 

.76 

J1 

.49 

.46 

.41 

4.76 

5.00 

.74 

.50 

.47 

.43 

.39 

5.01 

5.25 

.73 

.58 

.45 

.41 

.37 

5.26 

5.50 

.72 

.56 

.44 

.39 

.36 

5.51 

5.75 

.71 

.66 

.42 

.36 

M 

>5.75 

>5.75 

.70 

.53 

.40 

.36 

.32 

(3)  Adius:ed  \  ahie  o^  nested 
benefits — retirees  and  benefiacnes.  In 
the  simplified  filing  method  described  m 
this  paragraph  (c),  the  adjusted  value  of 
vested  benefits  for  retirees  and 
beneficiaries  shall  be  the  value  of  such 
benefits  required  to  be  entered  m 
column  (2)  on  line  6d(i)  of  Schedule  B, 
multiplied  by  the  appropriate  factor 
determined  under  paragraph  (c)(2j  of 
this  section.  The  factor  shall  be 
determined  using  the  Funding  Interest 
Rate  required  to  be  entered  in  the  post- 
retirement  column  on  line  12c(i)  of 
Schedule  B  and  shall  be  taken  from 
column  B  of  the  appropriate  table  in 
paragraph  (c)(2)  of  this  section 

(4)  Adjusted  value  of  vested 
benefits — terminated  vested 
participants.  In  the  simplified  fiii.ng 


method  described  m  'rus  paragraph  (c), 
the  adiusted  value  of  vested  benefits  for 
terminated  vested  participants  shall  be 

the  value  of  such  benefits  required  to  be 

entered  m  column  (2]  on  ime  6d(ii]  of 
Schedule  B,  multiplied  by  the 
appropriate  factor  determined  v.r.>jiT 
paragraph  (c)(2)  of  this  section  The 
factor  shall  be  determined  usinjj  ih*' 
greater  of  the  Funding  Interest  Ka't  s 
required  to  be  entered  in  the  p't 
retirement  and  post-retirement  ci  li,"  ' « 
on  line  12c(i)  of  Schedule  B  ,ird  "^hn     '  f 
taken  from  column  C  of  t^e  af  pr<  i '  n't 
table  in  paragraph  (c)|2l  i  f  'hi*-  "i  ction 
and  from  the  subcolumn  o^  1 1  n  th  T 
that  is  headed  by  the  age  ra^gt  'rd' 
includes  the  plan's  a.ssur-'.ed  retirement 
Hge. 


(5)  Adjusted  value  of  vested 
benefits — active  participants.  In  the 
simplified  filing  method  described  in  this 
paragraph  (c),  the  adjusted  value  of 
vested  benefits  for  active  participants 
shall  be  the  sum  of  the  value  of  such 
benefits  required  to  be  entered  in 
column  (2)  on  line  6d(iii)  of  Schedule  B 
and  the  expected  accruals  for  the  plan 
year  preceding  the  premium  payment 
year  required  to  be  entered  on  line  6e  of 


i.  p 


T       ) 


d  by  the 
termined  under 

8  section.  The 
nined  using  the 

*  Rate,  and  shall  be 

olumn  and 


subculunifi  as  specified  for  terminated 
vested  participants'  benefits  under 
paragraph  (c)(4)  of  this  section. 
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(6)  Adjusted  value  of  plan  assets.  In 
the  simplified  filing  method  described  in 
this  paragraph  (c),  the  adjusted  value  of 
plan  assets  that  shall  be  used  in 
determining  unfunded  vested  benefits 
under  paragraph  (c)(7)  of  this  section 
shall  be  the  sum  of — 

(i)  the  value  of  sucfi  assets  required  to 
be  entered  on  line  8b  of  Schedule  B  (if 
the  amount  on  line  8b  was  determined 
as  of  the  first  day  of  the  plan  year 
preceding  the  premium  pa^Tnent  year)  or 
on  line  6c  of  Schedule  B  (if  the  amount 
on  line  8b  was  determined  as  of  a  date 
other  than  the  first  day  of  the  plan  year 
preceding  the  premium  payment  year), 
plus 

(ii)  an  amount  equal  to  0.95  times  the 
total  amount  of  contnbutions  required  to 
be  entered  in  columns  (b)  and  (c)  of  item 
7  of  Schedule  a 

(7)  Adjusted  value  of  unfunded  vested 
benefits.  In  the  simplified  fihng  method 
described  in  this  paragraph  (cj,  the 
amount  of  the  plan's  unfunded  vested 
benefits  shall  be  the  product  of — 

(i]  the  sum  of  the  adjusted  values  of 
vested  benefits  determined  under 
paragraphs  (c)(3).  (c)(4).  and  (c)(5)  of 
this  section  minus  the  adjusted  value  of 
plan  assets  determined  under  paragraph 
(c)(6)  of  this  section,  multiplied  by 

(ii)  the  sum  of  1  plus  the  required 
interest  rate  prescribed  in  paragraph 
(b)(1)  of  this  section  (expressed  as  a 
decimal  fraction  of  1,  not  as  a 
percentage). 

(d)  Significant  events.  The  significant 
events  described  in  this  paragraph  shall 
be  reflected  in  the  assumptions  used  in 
determining  a  plan's  unfunded  vested 
benefits  under  paragraph  (a)  of  this 
section  to  the  extent  required  by 
paragraph  (a)  of  this  section.  A  plan 
with  500  or  more  participants  as  of  the 
last  day  of  the  plan  year  preceding  the 
premium  payment  year  may  use  the 
simplified  filing  method  described  in 
paragraph  (c)  of  this  section  or  the 
alternative  calcuia'ion  method 
described  in  parazrgph  (f)  of  this  section 
if  no  significant  event,  as  described  In 
this  paragraph,  has  occurred  between 
the  first  day  and  the  last  day  of  the  plan 
year  preceding  the  premium  payment 
year  and  an  enrolled  actuary'  so  certifies 
in  accordance  with  the  Premium 
Payinent  Package.  If  a  significant  event 
has  occurred  between  those  dates,  such 
a  plan  may  use  the  simplified  film;? 
method  or  alternative  calculation 
method  only  if  an  enrolled  actuary 
makes  an  appropn-ite  adjustment  to  the 
value  of  unfunded  vestf»d  benefits  to 
reflect  the  occurrence  of  the  significant 
event  and  certifies  to  that  fact  in 
accordance  with  the  Premium  Payment 


Package.  The  significant  events 
described  in  this  paragraph  are — 
•        •        •        *        • 

(f)  Alternative  calculation  method  for 
premium  payment  years  before  1993.  In 
lieu  of  determining  the  amount  of  a 
plan's  unfunded  vested  benefits 
pursuant  to  paragraph  (a)  of  this  section 
for  a  premium  payment  year  beginning 
before  1993.  the  plan  administrator  may 
calculate  the  amount  of  the  plan's 
unfunded  vested  benefits  under  this 
paragraph  (f)  using  the  plan's  Form  5500, 
Schedule  E  for  the  plan  year  preceding 
the  premium  payment  year.  *  *  * 

«  •  *  •  • 

10.  In  S  2810.24.  paragraph  (c)  is 
redesignated  as  paragraph  (h); 
paragraph  (d)  is  amended  by  revising 
the  reference  "5  2610.22(a)(3)"  to  read 
"5  2610.22(f)";  paragraph  (g)  is  amended 
by  revising  the  reference  "(e)(1)  and 
(e)(2) "  to  read  "(f)(1)  and  (f)(2)"; 
redesignated  paragraph  (h)  is  amended 
by  adding,  after  the  words  "unfunded 
vested  benefits"  in  the  heading,  the 
words  "for premium  payment  years 
beginning  before  1993"  and  by  revising 
the  words  "on  or  after  January  1. 1989  " 
in  the  first  sentence  of  the  introductory 
text  to  read  "after  1988  and  before 
1993";  redesignated  paragraphs  (h) 
introductory  text,  (h)(2),  (h)(3).  and  (h)(4) 
are  amended  by  revising  the  references 
"5  2610.23(0)".  "5  2610.23(c)(1)".  and 
"§  2610.23(c)(5)"  (wherever  they  appear) 
to  read  "5  2810.23(f)".  "5  2610.23(f)(1)". 
and  "5  2610.23(f)(5)".  respectively; 
paragraph  (a)(3)  is  revised;  and  new 
paragraph  (c)  is  added,  to  read  as 
follows: 

§2610  24     Variable  rate  exemptions  and 
»p«ctaJ  rule*, 

(a)  Exemptions.  *  •  * 

(3)  Section  412(i)  plans.  A  plan  is 
described  in  this  paragraph  if  the  plan 
satisfied  all  criteria  listed  in  section 
412(i)  of  the  Code  and  the  regulations 
thereunder  on  the  last  day  of  the  plan 
year  preceding  the  premium  payment 
year  and  the  plan  administrator  so 
certifies,  in  accordance  with  the 
Premium  Payment  Package. 
•        •        •        •        • 

(c)  Special  rule  for  determining 
unfunded  vested  benefits  for  premium 
payment  years  beginning  after  1992  for 
plans  terminating  in  distress  or 
involuntary  terminations.  With  respect 
to  premium  payment  years  begiiming 
after  1992,  a  plan  described  in  this 
paragraph  (c)  may  determine  its 
unfunded  vested  benefits  by  using  the 
special  simplified  filing  method  set  forth 
in  this  paragraph,  but  only  if  neither  of 
the  plan's  current  liability  interest  rates 
required  to  be  entered  in  line  12c(i)  of 


the  Schedule  B  described  in  paragraph 
(c)|l)  of  this  section  exceeds  the  interest 
rate  prescribed  in  %  2610.23(b)(1)  by 
more  than  six  percentage  pomts:  and.  in 
the  case  of  a  plan  with  500  or  more 
participants  as  of  the  last  day  of  the 
plan  year  preceding  the  premium 
payment  year,  only  in  accordance  with 
the  provisions  of  §  2610.23(d).  and  only 
if  the  amount  of  the  plan's  unfunded 
vested  benefits  deiermmed  pursuant  to 
§  2610  23(a]  does  not  exceed  the  amount 
of  such  unfunded  vested  benefits 
determined  under  this  paragraph  (c)  and 
an  enrolled  actuary  so  certifies  in 
accorddnce  with  the  Premium  Payment 
Package,  (A  similar  special  rule  for 
premium  payment  years  beginning 
before  1993  is  described  in  paragraph  (h) 
of  this  section.)  A  plan  is  described  in 
this  paragraph  if  it  has  issued  notices  of 
intent  to  terminate  in  a  distress 
termination  in  accordance  with  section 
4041(a)(21  of  the  Act  with  a  proposed 
termination  date  on  or  before  the  last 
day  of  the  plan  year  preceding  the 
premium  payment  year,  or  if  the  PBGC 
has  instituted  proceedings  to  terminate 
the  plan  in  accordance  with  section  4042 
of  the  Act  and  has  sought  a  termination 
date  on  or  before  the  last  day  of  the  plan 
year  preceding  the  premium  payment 
year  Pursuant  to  this  paragraph,  a  plan 
shall  determine  its  unfunded  vested 
benefits  in  accordance  with  the 
simplified  filing  method  in  5  2610.23(c), 
except  that — 

(1)  The  calculation  shall  be  based  on 
the  plan's  Form  5500  Schedule  B  for  the 
plan  year  that  includes  (in  the  case  of  a 
distress  termination]  the  proposed 
termination  date  or  (in  the  case  of  an 
involuntary  termination)  the  termination 
date  sought  by  the  PBGC,  or,  if  no 
Schedule  B  is  filed  for  that  plan  ye«r.  on 
the  Schedule  B  for  the  Immediately 
preceding  plan  year; 

(2)  All  references  m  §  2610.23(c)  and 
§  2610.23(d)  to  the  first  day  of  the  plan 
year  preceding  the  premium  payment 
year  shall  be  deemed  to  refer  to  the  first 
day  of  the  plan  year  for  which  the 
Schedule  B  was  filed; 

(3)  If  the  Schedule  B  described  m 
paragraph  (c)(1)  of  this  section  is  for  a 
plan  year  beginning  after  1988,  then 

§  2610.23(c)(5)  shall  be  applied  by  using. 
instead  of  the  amount  required  to  be 
entered  on  line  6e  of  Schedule  B.  an 
amount  equal  to  the  product  of — 

(i)  The  amount  required  to  be  entered 
on  line  6e  of  Schedule  B,  multiplied  by 

(ii)  the  number  of  years  (rounded  to 
the  nearest  hundredth  of  a  year) 
between  the  date  of  the  Schedule  B  data 
and  (in  the  case  of  a  distress 
termination)  the  proposed  termination 
date  or  (in  the  case  of  an  involuntary' 
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termination)  the  termination  date  sought 
by  the  PBGC; 

(4)  if  the  Schedule  B  described  in 
paragraph  (c)(l]  of  this  Bection  is  for  a 
plan  year  beginning  before  1989.  then— 

(i]  the  reference  to  "column  (2]"  in 
§  2610.23(c)(3}  sbaD  be  ignored; 

(ii)  Section  281CI.23(c)f4]  shall  not  be 
appLed;  and 

(iii)  Section  2610.23(c)(5)  shall  be 
applied  by  using,  instead  of  the  amount 
required  to  be  entered  in  coliunn  (2)  on 
line  6d(iiiJ  of  Sdiedule  B.  the  amouni 
required  lobe  entered  on  line  Bdlii)  of 
Schedule  B,  and  instead  of  the  amount 
required  to  be  entered  on  Ime  6e  of 
Schedule  B.  an  amount  equal  to  the 
product  of — 

(A)  Seven  percent  of  the  amount 
required  to  be  entered  on  line  6dlu)  of 
Schedule  B,  multipiied  by 

(Bj  The  number  of  years  [rounded  to 
the  nearest  hundredth  of  a  year) 
between  the  date  of  the  Schedule  B  data 
and  (in  the  case  of  a  distress 
termination)  the  proposed  termination 
date  or  (in  the  case  of  an  mvoluntarj' 
tennuialion)  the  terniination  date  sought 
by  the  PBGC. 

(51  Section  26i0.23(c)(Gj  shall  not  be 
applied,  and  the  adjusted  value  of  pb.n 
assets  shall  be  the  value  of  such  assets 
required  to  be  entered  on  line  8b  of 
Schedule  B  (if  the  amount  on  line  8b  was 
determined  as  of  the  first  day  of  the  plan 
year  preceding  the  premium  payment 
year)  or  on  line  6c  of  Schedule  B  [if  the 
amount  on  line  8b  was  determmed  as  of 
a  date  other  than  the  first  day  of  the 
plan  year  preceding  the  premium 
payment  year),  adjusted  ir.  accordance 
with  §  2610.23(b)f2j.  except  that  the 
amount  of  al!  coQtnbutJons  that  are 
included  in  the  value  of  assets  and  that 
were  made  after  the  first  day  of  the  plan 
j-edr  precedmg  the  premium  pay-ment 
year  shall  be  discounted  to  such  first 
day  at  the  interest  rate  prescribed  m 
j  2610-23!bHl!  for  the  premium  pa>'ni€nt 
yea.r,  compounded  ar.r.ually  except  that 
simple  interest  may  be  used  for  any 
partial  years,  and 

(6)  For  purposes  of  applying 
§  2610.23(c)(7),  the  quantity  described  in 
§  2610.23(c)(7)(ii)  shall  be  modified  by 
raising  it  to  a  power,  the  exponent  being 
the  number  of  years  (rounded  to  the 
nearest  hundredth  of  a  year)  between 
the  date  of  the  Schedule  B  data  and  the 
last  day  of  the  plan  year  preceding  the 
premium  payment  year. 
*        •        •        *        « 

11  In  §  261025.  paragraphs  (b).  (c). 
and  (d)  a.f-e  removed:  paragraphs  (e)  and 
(f)  are  redesignated  as  paragraphs  (c) 
and  (d);  paragraph  (a)  is  amended  hy 
revising  the  last  sentence;  redesignated 
paragraph  (c)  is  amended  by  revising  the 


last  sentence;  and  new  paragraph«  jbj 
and  {ej  are  added,  to  read  as  follows 

§  2C1«,3S    HNng  reqalienwil 

(a]  General  rule.  "  *   *  The  premium 
forms  and  payments  shall  be  filed  no 
later  than  the  applicable  due  dates 
specified  in  paragraph  (Isl  of  tlus  section 
(for  premium  payment  years  beginning 
after  1992)  or  paragraph  [el  of  this 
section  (for  premium  payment  years 
beginning  after  1987  and  before  1WX\ 

(b)  Due  dates  for  premium  payment 
years  beginning  after  1992.  For  premiurri 
payment  years  beginmng  after  1992,  the 
due  date  genprally  applicable  to  small 
plans  is  prescribed  in  paragraph  ibj[l)cf 
this  sec-.tion  and  the  due  dales  generally 
appbcabie  to  large  plans  are  prescribed 
in  paragraph  fbH2)  of  thu  Bection; 
paragraphs  [b)(3)  and  (b)(4)  of  thas 
section  prescribe  special  rules  Uk  new 
aad  newly  covered  pians  and  for  plans 
that  change  plan  years;  and  paraRraph 
(bj(5)  of  this  section  defines  the  terms 
"large  plan"  and  "small  plan"  for 
purposes  of  this  para^aph  {b\. 


n]S,-na.'l 


p.'cns.  w  gene 


The  due 


date  for  a  smaii  pian  ^except  as 
provided  in  paragraphs  (bjj^;  and  (■•;)(4j 
of  this  section)  is  the  last  d„y  of  tht- 
ninth  full  calendar  month  following  the 
end  of  the  plan  year  preceding  the 
premium  payment  year. 

(2)  Large  plans;  in  feneraJ  For  a  large 
plan  (except  as  provided  in  paragraphs 
tbj|3^  and  (bM4)  of  this  section;— 

(0  The  fifteenth  day  of  the  first  full 
calendar  nwnth  kHlovsnnR  the  end  of  the 
plan  year  preceding  the  premium 
payment  year  is  the  due  date  for  B(* 
much  of  the  premium  as  dr>ps  not  exceed 
the  amount  of  the  premium  n^qutred  to 
be  paid  for  the  plan  ye«r  preceding  thf 
premium  payment  jear  (determinfii 
without  regard  to  any  refund  or  credit 
for  a  short  premium  pajTnent  year  under 
5  2610.22idi  orlell;  and 

(til  the  due  date  for  any  portion  o!  the 
pre.iiium  thai  exceeds  the  amount 
dtscnbed  m  paragraph  (bi(2)0)  of  this 
section  is  the  last  day  of  the  ninth  full 
calendar  m.onth  following  the  end  of  the 
plan  year  preceding  the  premium 
payment  year. 

(3)  New  and  newly  covered  plans.  The 
due  date  for  the  first  premium  payment 
year  of  coverage  of  any  new  plan  or 
newly  covered  plan  (as  defined  in 

5  2610.2)  is  the  latest  of— 

(i)  The  last  day  of  the  ninth  full 
calendar  month  that  begins  on  or  after 
the  later  of — 

(A)  The  first  day  of  the  premium 
payment  year,  or 

(B)  The  day  on  which  the  plan 
becomes  effective  for  benefit  accruals 
for  future  service; 


ju)  90  days  «fj«  tne  owtf  n'  'uv  piwr  - 
adupOoQ  iX' 

'■)':  !■*'!  i:avh  hflrr  (he  aalf  or:  vi-hvii 
the  plan  t>ec'i »tri e t.  novfn'^j  •■'■■>  •;■!*  ]V  of 
the  Ac?  pursuant  to  *ec!a.ji.  40.:".  oi  tije 
Act. 

(4^  PJanB  that  change  pJan  yean.  For  a 
plan  thai  chaqse*  ita  plan  jrear.  eadi  dtie 
date  for  the  shor*  pian  year  thai!  h*  thr 
applicable  due  date  speafied  in 
paragraph  (bKlJ.  (b)(2i.  or  (bK3)  of  this 
flectioTi.  aiKJ  f^Hch  due  riH*f  fo^  'he  plan 
ycH'  tliflt  foiicm'i.  thf  sni)-  i  ,>i;;  vf*-. ' 
shall  bt  the  iaJer  of- 

(i)  The  appiicabk  doe  aaie  speahtHi 
in  parafrapli  {b){\)  or  (b|(2)  of  tiiis 
section:  or 

iu)  90  days  after  ihf  dale-  on  which  the 
amendment  r.ha:!giixR  tht  p:,Bt,  \fai  vi.,:t 
adopted 

\S)Dp*m  =  !/r>r  n'  "ia-\"  pian".an(i 
'  smc:!  piQi'.  '  \-ox  purptise*  of  mis. 
i  .iragrnpn  \t)[  h    "inrftf  pien'   u  ,-.  y\nr. 
that  wait  retjuirea  to  pay  preniiuirjjj  Un 
5,000  or  ni-Tr'  p«r*:;:!pan's  for  'hi  [ni^r. 
yearprecedirtj;  frie  prpmiuir,  ;„.v  n,;-"'  * 
year,  and  a  '  .smail  pian'  »■  a  pian  tti«i" 
was  requirea  tc  pay  pre-nmrns.  fn-  fpwc ■ 
than  5iJ»)0  participantj  fur  the  pS.in  \4-»' 
preceding  the  prf-'miun:  pa\Tr.(  r:,;  Mnr. 

[t\  CoDtmuing  ot>,  aaz.c:-  :    'if      '  * 

The  entire  premium  computed  unurr  ;* 

subpart  musi  be  paid  for  ff  at  plan  ytvif. 
whether  or  n  jt  ">,  piiir  :i.  mtitled  toa 
refund  for*  Bhorl  plan  year  pwmiant  to 
§  2610,22(d)[3)  or  (4). 
«        •        •        •        • 

(e)  Due  dates  for  premium  payTJient 
years  begmnirtg  after  1987  and  before 
1993.  For  premium  payment  years 
bejrirrnn;?  after  1987  and  before  1993,  the 
dtif  d  >"'■  generally  appHcable  to  smatl 
plans  IS  pre»cribed  in  paragraph  (e)(1)  of 
this  section  and  the  due  dates  generally 
applicable  to  large  plans  are  prescribed 
in  paragrapih  {e)(2)  of  thw  section; 
paragraphs  (e)(3)  and  (e)(4)  of  this 
section  prescribe  special  rules  for  new 
and  newly  covered  plans  and  for  plans 
that  change  plan  years;  and  paragraph 
(e)(5)  of  tiids  section  defines  the  terms 
"large  plan"  and  "small  plan"  for 
purposes  of  this  paragraph  (e). 

(1)  Small  plans;  in  general.  The  due 
date  for  a  small  plan  (except  as 
provided  in  paragraphs  (e)(3)  and  (e)(4) 
of  this  section)  is  the  fifteenth  day  of  the 
eighth  full  calendar  month  following  the 
month  in  which  the  premium  payment 
year  begins. 

(2)  Large  plans;  in  general.  For  a  large 
plan  (except  as  provided  in  paragraphs 
(e)(3)  and  (e)(4)  of  this  section)— 

(i)  The  due  date  for  the  multiemployer 
premium  required  by  $  2ei0.22(b)  and 
for  the  flat  rate  portion  of  the  single- 
employer  premium  required  by 
§  2610.22(a)(1)  is  the  last  day  of  the 
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second  full  calendar  rr^onth  f-,);'ow;ng 
the  close  of  the  plan  year  prp ced;r,g  the 
premium  paiinen!  year  and 

(ii)  The  due  date  for  the  variable  rate 
portion  of  the  single-employer  premium 
required  by  §  2810.22(aU2)  is  the 
r.fteenth  day  of  the  eighth  full  calendar 
month  following  the  month  in  which  the 
premium  payment  year  begins. 

(lii)  If  the  number  of  plan  participants 
on  the  last  day  of  the  plan  year 
preceding  the  premuum  payment  year  is 
not  known  by  the  date  specified  in 
paragraph  (e!(2;(i)  of  this  section,  a 
reconciliation  filing  Ion  the  form, 
prescribed  by  this  part]  and  any 
required  premium  payment  or  rt-quest 
for  refund  sha!!  be  m,ade  by  the  date 
specified  m  paragraph  (e)(2)(ii)  of  this 
section. 

1 3)  .\'ew  and  newiy  cxjvered plans.  The 
due  date  for  the  first  premium  payment 
year  of  coverage  of  any  new  plan  or 
newly  covered  plan  (as  defined  in 
§  2610.2)  IS  the  latest  of— 

(i)  The  fifteenth  day  of  the  eighth  full 
calendar  month  following  the  month  in 
which  the  plan  year  begins  or,  if  later,  in 
which  the  plan  becomes  effective  for 
beneft  accruals  for  future  ser\'ice; 

(ii)  90  days  after  the  date  of  the  plan's 
adoption,  or 

(ill)  90  days  after  the  date  on  which 
the  plan  becomes  covered  by  Title  IV  of 
the  Act  pursuant  to  section  4021  of  the 
Act. 

(4)  Plans  that  change  plan  years.  For  a 
plan  that  changes  its  plan  year,  each  due 
date  for  the  short  plan  year  shall  be  the 
applicable  due  date  specified  in 
paragraph  (e)(1),  {e)(2).  or  (e)(3)  of  this 
section,  and  each  due  date  for  the  plan 
year  that  follows  the  short  plan  year 
shall  be  the  later  of — 

(i)  The  apphcable  due  date  specified 
in  paragraph  (e)(1)  or  (e)(2)  of  this 
section;  or 

(ii]  30  days  after  the  date  on  which  the 
amendment  changing  the  plan  year  was 
adopted. 

(5)  Definition  of  "large plan" and 
"small  plan. "  For  purposes  of  this 


paragraph  (e).  a  "large  plan    is  a  plan 
that  was  required  to  pay  premiums  for 
500  or  more  participants  for  the  plan 
year  preceding  the  premium  payment 
year,  and  a  "small  plan"  is  a  plan  that 
was  required  to  pay  premiums  for  fewer 
than  500  participants  for  the  plan  year 
preceding  the  premium  payment  year 
*        •        •        *        • 

12.  Section  2610.31  is  revised  to  read 

as  follows: 

5  2610.31     Purpose  and  »cop«. 

This  subpart  provides  rules  for 
calculating  and  procedures  for  paying 
premiums  for  plan  years  beginning 
before  1988. 

13.  In  S  2810.33,  paragraph  (d)  is 
removed;  paragraph  (a)(1)  is  amended 
by  revising  the  table;  and  paragraph  (b) 
is  revised,  to  read  as  follows: 

:  2610.33    Wulti«mpK3yef  premium  rates. 


(a)  •  •  • 
(1)  •  •  • 

For  prermurn  payment  yeaf3 

Hate 

After  Sept.  26, 
1964 

1980 
1984 
1986. 

arxJ  before  Sept  27, 

i  '   40 

After  Sept.  26, 

1966 -. 

After  Sept  26. 

and  t>efore  Sept  27. 
and  before  1988 

1.60 
220 

(b)  New  and  newly  covered  plans  For 
any  new  plan  or  newly  covered  plan  (as 
defined  in  9  2610.2).  the  plan 
administrator  shall  pay  the  applicable 
premium  under  paragraph  (a)  of  this 
section  for  each  individual  who  is  a 
participant  in  the  plan  on  the  date  the 
plan  becomes  covered  by  section 
4021(a)  of  the  Act. 
>        *        •         •         • 

14.  In  S  2610.34,  paragraphs  (a)(7). 
(a)(8)(ii).  (a)(9)(iv).  and  (b)(6)  are 
removed;  paragraph  (a)(8)(i)  is  amended 
by  removing  the  introductory  text  and 
by  redesignating  paragraphs  (a)(8)(i)(A)- 
(D)  as  paragraphs  {a){8)(i)-(iv) 
respectively;  paragraphs  (a)(8).  (a)(9). 


and  (a](10]  are  redesignated  respectively 
as  paragraphs  (a)(7),  (a)(8),  and  (a)(9); 
paragraphs  (a)  introductory  text, 
(a)(5)(i),  (a)(5)(ii),  (a)(6)(i),  and(a)(6](ii). 
and  redesignated  paragraphs  (a)(7j, 
(a)(8)  introductory  text,  (a)(8)(ii)(.^). 
(a)(8)(ii){B),  (a){8)(iii)(A),  and 
(a)(8)(iii)(B)  are  amended  by  revising  the 
references  '■(a)(7)",  ••(a](7)(ii)".  ■•(a)(8)". 
'(a)(9]'",  and  ■'(a){10)"  (wherever  they 
appear)  to  read  ■■(a)(6j",  "(a)(6)'. 
••(al(7)",  "(a)(8)",  and  "(alO)" 
respectively;  redesignated  paragraph 
[a)(9)  is  amended  by  revising  the 
introductory  text;  and  paragraph  (c)  is 
amended  by  revising  the  last  sentence, 
to  read  as  follows: 

§  2610.34    Filing  requirement. 

fa)  *    •    • 

(9)  For  purposes  of  paragraphs  (a)(5). 
{a)[6).  (a)(8),  (b)(4),  and  (b)(5)  of  this 
section,  the  number  of  participants  in  a 
plan  year  is  determined  as  of  the 

following  dates: 

.         .         t         .         « 

(c)  Continuing  obligation  to  file.  ' 
The  entire  premium  computed  under  this 
subpart  must  be  paid  for  that  plan  year. 
.         •        •        •        • 

1,5  Appendix  B  to  part  2610  is 
amended  by  revising  the  introductory 
text  preceding  the  table  to  read  as 
follows: 

Appendix  B— Interest  Rates  for 
Valuing  Vested  Benefits 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  valuing  a 
plan's  vested  benefits  under  §  2610.23(b) 
and  in  calculating  a  plan's  adjusted 
vested  benefits  under  §  2610.23(c)(2j  and 

(e)(1): 

#         *         *         *         • 

Issued  in  Washington,  DC.  this  6th  day  of 
,-\pnl.  1<W2- 
james  B.  Lockhart  III, 
Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

(FR  Doc.  92-8242  Filed  4-&-92,  B  45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  812.  882,  887  and  912 

[Docket  No.  R-92-1596;  FR-302^P-011 

RIN  No.  2577-AA95  I 

Occupancy  By  Single  Persons,  Single 
Pregnant  Women,  and  Individuals  In 
ttie  Process  of  Obtaining  Custody 

agency:  Office  of  the  Secretary. 
actkjn:  Proposed  rule. 


summary:  This  rule  eliminates  the 
restrictions  on  the  admission  to  public 
and  assisted  housing  of  any  single 
person  who  is  not  62  years  old  or  older, 
disabled,  handicapped,  displaced,  or  the 
remaining  member  of  a  tenant  family, 
and  prohibits  the  provision  of  a  housing 
unit  of  two  bedrooms  or  more  to  a  single 
person.  It  also  clarifies  the  public  or 
assisted  housing  eligibility  of  any  single 
individual  who  is  pregnant  or  who  is  in 
the  process  of  securing  legal  custody  of 
an  individual  under  the  age  of  18  years. 
DATES:  Comment  Due  Date:  June  9, 1992. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk.  Office  of  General  Counsel,  room 
10278,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  during 
regular  business  hours  at  the  above 
address. 

FOR  RJRTXER  INFORMATIOH  CONTACT: 
Issues  related  to  part  812  and  pr-^grams 
administered  by  the  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner:  James  J.  Tahash, 
Director,  Planning  and  Procedures 
Division,  Office  of  Multifamily  Housing 
Management,  room  6182.  451  Seventh 
Street.  SW  ,  Washington.  DC  20410. 
Telephone  (202)  708-3944.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  708- 
4594.  (These  are  not  toll-free  telephone 
numbers.) 

Issues  related  to  part  812  (as  it  relates 
to  section  8  certificates,  vouchers,  and 
Mod  Rehab),  parts  882  and  887.  part  912 
and  programs  administered  by  the 
Assistant  Secretary  for  Public  and 
Indian  Housing:  Casimir  Bonkowski, 
Director.  Office  of  Management  and 
Policy,  Office  of  Public  and  Indian 
Housing,  room  4224.  451  Seventh  Street, 
SW..  Washington,  DC  20410,  Telephone 
(202)  708-0444.  A  telecommunications 


device  for  deaf  persons  (TDD)  is 
available  at  (202)  708-0850.  (These  are 
not  toll-free  telephone  numbers.) 
8UP»>t^MEMTARY  IMF0RMAT10H:  This  rule 
amends  24  CFR  parts  812,  882,  887,  and 
912.  With  the  exception  of  the  Section  8 
Moderate  Rehabilitation  Program  for 
Single  Room  Occupancy  Dwellings  for 
Homeless  Individuals  set  forth  at  24 
CFR  part  882.  subpart  H,  part  812  is 
applicable  to  all  housing  assisted  under 
section  8  of  the  United  States  Housing 
Act  of  1937  (the  Act),  including  section 
8-as8isted  housing  for  which  loans  are 
made  under  section  202  of  the  Housing 
Act  of  1959.  Part  882  is  applicable  to  the 
making  of  Housing  Assistance  Payments 
on  Behalf  of  Eligible  Families  Leasing 
Existing  Housing  in  accordance  with 
provisions  of  section  8  of  the  Act.  Part 
887  applies  to  the  Housing  Voucher 
Program  authorized  by  section  8(o)  of 
the  Act.  Part  912  is  applicable  to  public 
housing,  including  rental  housing,  the 
Turnkey  III  Homeownership 
Opportunity  Program  and  other  public 
housing  homeownership  programs,  and 
leased  housing  assisted  under  sections 
10(c)  or  23  of  the  Act  as  in  effect  before 
amendment  by  the  Housing  and 
Community  Development  Act  of  1974. 

Parts  812  and  912  establish  the 
definition  of  the  term  "family"  and  other 
related  terms  for  their  applicable 
programs.  Each  of  these  parts  also 
contains  the  Department's  rules  for 
permitting  occupancy  by  single  persons 
in  accordance  with  section  3(b)(3)  of  the 
Act,  which  is  now  amended  by  section 
573(a)  of  the  National  Affordable 
Housing  Act  (NAHA)  (approved 
November  28. 1990.  Pub.  L  101-625). 
No  corresponding  change  is  being 
made  to  24  CFR  part  905,  which 
regulates  Indian  housing  (including  the 
Mutual  Help  Homeownership 
Opportunity  Program).  This  is  because 
the  legislative  change  being  proposed 
for  regulatory  implementation  here  was 
not  made  expressly  applicable  to  Indian 
Housing  Authorities  (IHAs),  as  would  be 
required  under  section  201(b)(2)  of  the 
Act  for  it  to  be  applied  to  IHAs, 

Section  573(a)  of  NAHA  amends 
clause  (D)  of  section  3(b)(3)  of  the  Act  to 
include  in  the  definition  of  "families' 
any  "other  single  person"  who  is  not  62 
years  old  or  older,  disabled, 
handicapped,  displaced,  or  the 
remaining  member  of  a  tenant  family.  To 
identify  and  distinguish  an  individual 
under  clause  (D)  from  other  individuals 
cited  in  this  rulemaking  (such  as  a 
single,  pregnant  woman,  or  a 
handicapped  person),  an  individual 
under  clause  D  is  referred  to  as  a  single 
person  in  this  preamble  and  proposed 
rule.  The  Department  believes  the 


present  definition  of  "single  person'  in 
parts  812  and  912  is  still  appropriate  and 
that  definition  is  not  affected  by  this 
reulmaking. 

Before  the  NAHA  amendment,  the 
number  of  single  persons  eligible  for 
housing  assisted  under  the  Act  who 
where  not  62  years  old  or  older. 
disabled,  handicapped,  displaced,  or  the 
remaining  member  of  a  tenant  family 
was  limited  to  a  certain  percentage  of 
the  units  in  the  pnvate  owner's  or  public 
housing  agency's  jurisdiction.  This 
limitation  has  been  eliminated  by  the 
NAH.A  amendment,  which  means  that 
HUD  approval  is  no  longer  necessary  to 
house  single  persons. 

However,  the  NAHA  amendment 
adds  a  new  restriction  on  the  admission 
of  any  single  person  to  housing  units 
assisted  under  the  Act.  "In  no  event", 
reads  section  573(a)(1).  in  part,  "may 
any  single  person  under  clause  (D)  be 
provided  a  housing  unit  assisted  under 
this  Act  of  2  bedrooms  or  more. "  This 
provision  does  not  permit  any  individual 
who  is  a  single  person  to  be  housed  in  a 
unit  of  two  or  more  bedrooms — even 
when  no  other  applicants  are  available 
for  such  a  unit.  This  restriction  only 
applies  to  a  single  person  under  NAHA 
section  573(a)  (an  individual  under 
section  3(b)(3)(D)  of  the  Act).  The 
restriction  does  not  apply  to  other 
individuals,  for  example,  to 
handicapped,  elderly,  or  disabled 
persons,  or  single,  pregnant  women  with 
no  other  children. 

With  respect  to  this  limitation.  HUD 
has  determined  that  this  amendment 
does  not  require  any  single  person 
currently  occupying  a  unit  of  two  or 
more  bedrooms  to  vacate  the  unit 
immediately.  This  is  because  the 
dislocation  that  could  result  under  such 
an  interpretation  of  the  NAHA 
amendment  would  be  completely 
contrary  to  the  intent  of  the  Act.  Any 
single  person  occupying  a  unit  of  two  or 
more  bedrooms  before  the  effective  date 
of  this  regulation  shall  not  he  required  to 
vacate  the  unit  until  two  conditions  are 
satisfied:  a  transfer  to  a  unit  of  less  than 
two  bedrooms  in  the  same  project 
becomes  available;  and  the  vacated  unit 
can  immediately  be  leased  to  eligible 
occupants  or  there  is  some  other  need 
for  the  unit. 

HUD  is  implementing  the  NAHA 
section  573(a)  changes  by  amending  24 
CFR  parts  812,  882,  887,  and  912.  Parts 
812  and  912  are  nearly  identical  in  form 
and  content,  since  each  imposes  the 
same  requirements  on  the  programs 
subject  to  Its  coverage.  The  parallel 
structure  of  the  two  parts  will  be 
maintained  in  this  rulemaking  to  ensure 
that  section  3  of  the  Act  continues  to  be 
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applied  in  a  consistent  manner  across 
different  programs,  and  also  to  permnit 
ease  of  cross-referencing. 

The  Department  is  proposing  to 
amend  24  CFR  812.1  and  912.1  to  remove 
the  repealed  statutory  15  percent 
occupancy  lin.itation  on  single  persons. 
The  definition  of  "family"  in  §§  812.2 
and  912.2  would  be  amended  to  include 
any  other  single  person  within  its  scope. 
Sections  812.3  and  912.3.  both  currently 
entitled.  "Authorization  to  admit  single 
persons.",  will  be  retitled,  "Priorities 
and  unit  size  restrictions",  and  revised 
to  eliminate  the  procedures  for  admitting 
a  single  person  that  have  been 
superseded  by  the  NAHA  amendment. 
Both  5§  812.3  and  912.3  would  continue 
to  assert  the  current  priority  for  those 
individuals  who  are  elderly, 
handicapped,  disabled,  or  displaced 
over  a  single  person.  The  new 
prohibition  on  providing  any  single 
person  a  unit  with  two  or  more 
bedrooms  would  be  added,  along  with 
the  qualification  that  any  single  person 
occupying  a  unit  with  two  or  more 
bedrooms  on  the  effective  date  of  this 
rule  shall  not  be  required  to  vacate  the 
unit  until  two  conditions  are  satisfied:  a 
transfer  to  a  unit  of  less  than  two 
bedrooms  in  the  same  project  becomes 
available:  and  the  vacated  unit  can 
immediately  be  leased  to  eligible 
occupants  or  there  is  some  other  need 
for  the  unit.  Individuals  in  the  category 
of  "remaining  member  of  a  tenant 
family"  are  not  subject  either  to  the 
priority  given  elderly,  handicapped, 
disabled,  and  displaced  persons,  or  to 
the  restriction  imposed  on  any  single 
person  not  to  occupy  a  unit  of  two 
bedrooms  or  more.  Sections  812.4  and 
912.4  would  not  be  affected  by  these 
amendments. 

Parts  882  and  887  would  be  amended 
to  impose  the  restriction  on  a  single 
person  occupying  a  unit  of  two  or  more 
bedrooms  on  the  holders  of  section  8 
certificates  and  vouchers,  respectively. 
Presently,  these  rules  impose  no  unit 
sized  restrictions  on  any  single  person, 
but  allow  the  use  of  vouchers  and 
certificates  for  any  larger  size  units  to 
the  extent  permitted  by  the  value  of  the 
certificate  or  voucher  towards  the  rental 
cost  of  the  unit.  The  Department  has 
concluded  that  the  unequivocal 
language  of  NAHA  section  573(a)  no 
longer  premits  this  procedure,  but 
requires  the  unit  size  limitation  to  be 
imposed  on  any  single  person  receiving 
assistance  under  parts  882  or  887.  The 
same  qualification  applicable  in  §§  812.3 
and  912.3  to  single  persons  currently 
occupying  units  of  two  or  more 
bedrooms  would  also  apply  to  parts  882 
and  887. 


The  Department,  in  this  rulemaking,  i,s 
also  implementing  the  Fair  Housing 
Amendments  Act  of  1988  (FHAA) 
requirement  that,  "the  protections 
afforded  against  discnmination  on  the 
basis  of  familial  status  shall  apply  to 
any  person  who  is  pregnant  or  is  in  the 
process  of  securing  legal  custody  of  any 
individual  who  has  attained  the  a«t?  of 
18  years."  The  implementation  of  this 
provision  is  consistent  with  PIH  90-33,  a 
Notice  jointly  issued  on  July  5  1990  by 
the  Assistant  Secretaries  for  (1)  Fair 
Housing  and  Equal  Opportunity,  (2) 
Housing,  and  (3)  Public  and  Indian 
Housing. 

The  Department  has  determined  that 
for  purposes  of  determining  the  unit  size 
assigned,  single  individuals,  with  no 
other  children,  who  are  pregnant  or  who 
are  in  the  process  of  securing  legal 
custody  of  any  individual  under  the  age 
of  18  years,  must  be  considered  as  if 
they  were  a  family  consisting  of  two 
persons  under  section  3(a)  of  the  .^ct 
and,  if  otherwise  eligible  amd 
determined  suitable  for  tenancy,  must 
be  admitted  in  accordance  with  a  PHA"s 
or  private  owner's  policies  and 
procedures.  These  individuals  are  not 
subject  to  the  limitation  on  units  with 
two  or  more  bedrooms,  as  a  smgie 
person  would  be.  The  provisions  to 
implement  these  changes  would  Ih" 
located  in  §§  812.5  and  912.5  for  single, 
pregnant  individuals,  and  in  J§  812.6 
and  912.6  for  single  individuals  in  the 
process  of  secunng  legal  custody  of  any 
individual  under  the  age  of  18  years. 

The  rule  would  require  that  in 
determining  the  unit  size  with  the 
appropnate  number  of  bedrooms  for 
which  a  single,  pregnant  woman  is 
eligible,  a  housing  provider  must 
consider  the  size  of  the  woman's 
household  with  the  unborn  child 
included.  In  addition,  for  purposes  of 
determining  basic  eligibility  and  the 
income  limit  that  should  apply  a  single 
pregnant  woman  would  be  considered 
as  if  she  were  a  two  person  household. 
However,  a  single,  pregnant  woman 
would  not  be  entitled  to  the  benefit  of 
the  dependent  allowance  under 
§  §  813.102  or  913.102  u.Tt.l  after  the  live 
birth  of  her  child.  If  before  the  initial 
effective  date  of  the  lease,  the 
pregnancy  ends  without  the  live  birth  of 
a  child,  the  single  woman  with  no  other 
children  would  be  in  the  same  status  as 
any  other  single  person.  If  the  pregnancy 
fails  to  result  m  the  live  birth  of  a  child 
after  the  initial  effective  date  of  the 
lease,  the  smgle  woman  with  no  other 
children  constitutes  the  remaining 
member  of  a  tenant  family  and  could 
continue  under  the  existing  lease 


,A.n  individual  in  the  process  of 
adopting  an  individual  under  18  would 
be  eligible  in  the  same  way  as  a  single, 
pregnant  woman.  An  individual  in  the 
process  of  securing  legal  custody  short 
of  adoption,  however,  must  provide 
evidence  of  a  reasonable  likelihood  of 
successfully  gaining  custody  to  be 
accepted  for  occupancy  before  obtaining 
custody.  This  determination  of 
"reasonable  likelihood  of  success" 
should  be  made  at  the  time  an  offer  of  a 
unit  is  made  to  an  individual.  If  it  is 
determined  that  there  is  not  a 
reasonable  likelihood  of  success  that  the 
applicant  will  obtain  custody,  the 
applicant  would,  nonetheless,  be 
allowed  to  retain  his  or  her  place  on  the 
waiting  list,  with  any  preference  for 
which  he  or  she  remains  eligible,  and 
with  his  or  her  original  date  and  time  of 
application,  until  reasonable  likelihood 
of  success  can  be  demonstrated  or 
custody  is  secured.  The  applicant  would 
then  be  offered  an  appropriate  unit  in 
accordance  with  his  or  her  position  on 
the  waiting  list. 

The  Department  has  also  determined 
that  it  is  appropriate  in  this  rulemaking 
to  remove  the  exceptions,  at  SS  812.3(e) 
and  912.3(e),  to  the  preference 
provisions  that  give  housing  priority  to 
elderly  families  (including  disabled 
persons  and  handicapped  persons)  and 
displaced  persons  over  single  persons. 
The  exceptions  in  these  provisions 
permit  the  Field  Office  Director  to 
exempt  housing  units  from  the 
preference  upon  a  determination  that 
the  project  or  portion  of  the  project  at 
issue  is  not  suitable  for  occupancy  by 
the  elderly,  disabled,  or  handicapped. 
The  exceptions  are  proposed  to  be 
removed  from  the  rule  because  of  the 
uncertainty  inherent  in  determining  the 
suitability  of  a  particular  project  for  an 
entire  class  of  people. 

Othf»r  Matters 

A.  Economic  Impact 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  cause  a  major 
increase  in  cost  or  prices  for  consumers, 
individual  industries.  Federal.  State  or 
local  government  agencies,  or 
geographic  regions:  or  (3)  have  a 
significant  adverse  effect  on 
competition.  emplo>'ment.  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
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based  enterprises  m  damestjc  vt  expor* 
markets. 

B.  EnvironmentaJ  Impact 

A  Finding  of  No  Sijrr.if.car.t  L".pact 
wtth  respect  to  the  env^^rrr.rrier.•  ha=i 
been  made  m  accordance  v.ith  i^JD 
regulations  at  24  CFK  part  50,  which 
iirTpiement  section  102(2UC]  of  'he 
National  Environmental  Pohcy  Act  of 
1969  The  Pindinj;  of  No  Significint 
Impact  18  available  for  public  inspection 
between  "^SO  am.  and  5  30  p.m. 
weekdays  m  the  Office  of  the  Rules 
Docket  Clerk  at  the  abcve  address. 

C  FederaJjsm  1 

The  General  Course!,  as  the 
Designated  Official  jnde'  sectjur.  6<a1  of 
ExecuUve  Order  12£12,  Federalism,  has 
d^^ermmed  that  the  policies  cor  tai.ned 
ir.  thi3  rule  do  not  have  federalism 
inpiications  and.  thus,  are  not  subject  to 
r°v-ew  linder  the  Oraer  This  r.,ie 
merely  makes  certain  statuioHiV 
required  changes  in  defm.tions  'hat  will 
r.ot  have  subsfandai,  direct  effects  on 
States,  on  their  political  subdivisions,  or 
on  their  relationships  with  the  Federal 
government,  or  on  the  distribution  of 
power  and  responsibilities  between 
them  and  other  levels  of  government 

C  Family  Impact 

The  Genera!  Counsel,  as  the 
Designated  Offiaal  under  Exeojtive 
Order  izeoe  The  Family,  has 
determined  that  this  rule  will  not  have  a 
potentially  signtf'cent  negative  impact 
on  fa.T.'.iy  formation,  maintenance,  and 
general  well-being,  and  thus,  is  not 
subject  to  review  under  the  Order.  The 
rule  serves  to  implement  statutorily 
required  changes  bv  including  any  single 
person  m  the  defim'ion  of  "'family" 
under  the  UnitH  S'=i*es  Housing  Act  of 
1937.  The  rule  also  ciar.fies  the  public 
and  assisted  housing  status  of 
'.ndividudls  who  ar?  single  and  pregnant 
or  who  are  :n  the  process  of  securing 
custody  of  a  child.  Although  it  is 
anticipated  that  single  persons  will 
benefit  from  this  change  to  the  extent 
that  it  results  in  an  alleviation  of 
homelessness  among  these  individuals, 
family  housing  wil'.,  in  genera',  not  be 
affected  because  the  change  does  not 
permit  any  smgie  person  to  be  provided 
with  larger  family-sized  units  of  two  or 
more  bedroom.?  T^  ere  could  be  a  slight 
negative  impact  or  famihes  consisting  of 
two  individuals  who  would  be  in 
competiricn  for  one-bedroom  units  with 
an  increased  number  of  newly  eligible 
single  persons.  However  this  potential 
impact  will  be  offset  by  'he  anticipated 
beneficial  impact  on  homelessness,  and 
a  family  consisting  of  two  individuals 
might  still  qualify  for  a  two-bedroom 


unit  for  which  any  smgle  person  would 
not  be  eligible. 

E.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U,S.C 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  Impact  on  a  substantial 
number  of  small  entities.  The  rule  is 
only  an  implementation  of  statutory 
requirements  that  adjust  the  way  the 
term  "family"  is  defined. 

This  proposed  rule  was  listed  as  Item 
No.  1495  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  October  21, 1991  (56  FK 
53380,  53428)  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

Lust  of  Subjects 

24  CFR  Part  812 

Low  and  moderate  income  housing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  882 

Grant  programs — housing  and 
community  development.  Lead 
poisoning.  Manufactured  homes. 
Homeless,  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  887 

Grant  programs — housing  and 
community  development  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  912 

Public  housing,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  parts  812,  882.  887.  and  912  of 
title  24  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  set  forth  below: 

PART  812— DEFINntON  OF  FAMILY 
AND  OTHER  RELATED  TERMS; 
OCCUPANCY  BY  ANY  SINGLE 
PERSON 

1.  The  authority  citation  for  part  812 
would  be  revised  to  read  as  follows: 

Authority:  Sec.  3.  United  States  Housing 
Act  of  1837  (42  U.S.C  1437a);  Fair  Housing 
Act  (42  U.S.C.  3601-3619):  lec.  7(d), 
Department  of  Houmng  and  Urban 
Development  Act  (42  U.&C.  3535(d)). 

2.  Section  812.1(a)(2)  would  be  revised 
to  read  as  followr 

§  812.1     Pufpos«  ano  oppltcabiUty. 

(a)  •   •   * 

(2)  Prescribes  criteria  and  proceduii^s 
for  occupancy  by  single,  pregnant 
women;  individuals  in  the  process  of 


securing  legal  custody  of  an  individual: 
and  any  Single  Person  not  otherwise 
eligible  by  reason  of  qualification  as  an 
Elderly  Family  or  as  a  Displaced  Person 
or  as  the  remaining  member  of  a  tenant 

family. 

*        •        *        •        * 

3.  The  definition  of  Family  in  5  812.2 
would  be  revised  to  read  as  follows: 


§812.2    OcfMtlons. 
•         •         •         •         * 

Family.  Family  includes  but  is  not 
limited  to. 

(a)  An  Elderly  Family. 

(b)  The  remaining  member  of  a  tenant 
family, 

(c)  A  Displaced  Person,  and 
(d;  Any  other  Single  Person. 

»         *         *         •         • 

4.  Section  812.3  would  be  revised  to 

read  as  follows: 

§812,3    Prlodttas  and  unit  size  rsstrictlons. 

(a)  Priority  to  elderly  and  displaced 
persons.  A  PHA  or  private  owner  shall 
extend  a  preference  for  housing  units  to 
Elderly  Families  (including  Disabled 
persons  and  Handicapped  Persons)  and 
Displaced  Persons  over  Single  Persons, 

(b)  Unit  size  limitation  for  any  Single 
Person.  (1)  Any  Single  Person  may  not 
be  provided  a  unit  with  two  or  more 
bedrooms. 

(2)  Any  Smgle  Person  occupymg  a  unit 
with  two  or  more  bedrooms  before  the 
effective  date  of  this  rule  shall  not  be 
required  to  vacate  the  unit  until: 

(i)  A  transfer  to  a  unit  of  less  than  two 
bedrooms  in  the  same  project  becomes 
available;  and, 

(u)  The  vacated  unit  can  immediately 
be  leased  to  eligible  occupants,  or  there 
18  another  need  for  the  unit. 

(c)  This  section  shall  not  apply  to  the 
Section  8  Moderate  Rehabilitation 
Program  for  Single  Room  Occupancy 
Dwellings  for  Homeless  Individuals  set 
forth  at  24  CFR  part  88Z  subpart  H. 

5  A  new  S  812.5  would  be  added  to 
read  as  follows: 

§  8 1 2.5    Singte  pregnant  women. 

(a)  For  purposes  of  determining  the 
basic  eligibility,  applicable  income 
limits,  and  the  number  of  bedrooms  to 
which  she  is  entitled,  a  single,  pregnant 
woman,  with  no  other  children,  must  be 
considered  as  if  she  were  a  family 
consisting  of  two  persons  and.  if 
otherwise  ehgible  and  determined 
suitable  for  tenancy,  shall  be  admitted 
in  accordance  with  a  PHA's  or  private 
owner's  policies  and  procedures. 

fb)  A  single,  pregnant  woman  shall 
not  be  entided  to  the  benefit  of  the 
dependent  allowance  in  accordance 
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with  §  813.102  of  this  chapter  until  after 
the  hve  birth  of  the  child. 

(c)  If  the  pregnancy  ends  without  a 
live  birth  before  the  initial  effective  date 
of  the  lease,  a  single  woman  without 
any  other  children  shall  be  considered 
the  same  as  any  other  Single  Person. 

(d)  If  the  pregnancy  ends  without  a 
live  birth  after  the  initial  effective  date 
of  the  lease,  a  single  woman  without 
any  other  children  constitutes  the 
remaining  member  of  a  tenant  family 
and  may  continue  as  a  tenant  under  the 
existing  lease  or  otherwise  continue  to 
be  eligible  for  assistance. 

6.  A  new  §  812.6  would  be  added  to 
read  as  follows: 

§812.6    Individuals  In  the  process  of 
securing  legal  custody. 

(a)  For  purposes  of  determining  the 
basic  eligibility,  applicable  income 
limits,  and  the  number  of  bedrooms  to 
which  he  or  she  is  entitled,  a  single 
individual  with  no  other  children,  who  is 
in  the  process  of  securing  legal  custody 
of  an  individual  under  the  age  of  18 
years,  must  be  considered  as  if  he  or  she 
were  a  family  consisting  of  two  persons 
and,  if  otherwise  eligible  and 
determined  suitable  for  tenancy,  shall 
be  admitted  in  accordance  with  a  PlL\s 
or  private  owTier's  policies  and 
procedures. 

(b)  An  individual  under  this  section 
shall  not  be  entitled  to  the  benefit  of  the 
dependent  allowance  in  accordance 
with  §  813.102  of  this  chapter  until  after 
legal  custody  is  secured. 

(c)  An  individual  under  this  section  in 
the  process  of  obtaining  legal  custody 
through  means  other  than  adoption  shall 
provide  the  PHA  or  private  owner  with 
evidence  of  a  reasonable  likelihood  of 
successfully  obtaining  custody  in  order 
to  be  admitted  to  occupancy  before 
obtaining  custody.  The  PHA  or  private 
owner  shall  make  a  determination  as  to 
reasonable  likelihood  of  success,  based 
upon  the  evidence  provided,  at  the  time 
an  offer  of  a  unit  is  to  be  made  to  an 
individual  under  this  section.  If  at  that 
time  it  is  determined  that  there  is  not  a 
reasonable  likelihood  of  success,  then 
that  individual  shall,  nonetheless,  be 
allowed  to  retain  his  or  her  place  on  the 
waiting  list,  with  any  preference  for 
which  he  or  she  remains  eligible,  and 
with  his  or  her  original  date  and  time  of 
application,  until  reasonable  likelihood 
of  success  can  be  demonstrated  or 
custody  is  secured.  At  that  time,  the 
individual  would  be  offered  an 
appropriate  unit  in  accordance  with  his 
or  her  position  on  the  waiting  list. 


PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
EXISTING  HOUSING 

7.  The  authority  citation  for  pn:i  h(i2 
would  continue  to  read  as  follows: 

Authority:  Sees  3,  5,  and  8.  United  States 

Housing  Act  of  1937  (42  U.SC.  1437a,  1437c, 
find  14370;  sec  7(d),  Dppariment  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)),  Subpart  H  is  also  issued  under  sees, 
401  and  441,  Stewart  B  McKinney  Homeless 
Assistance  Act.  F>ub  L  100-77,  approved  July 
22.  1987,  sees,  481  and  485,  Stewart  B. 
McKinney  Homeless  Assistance 
•Amendments  Act  of  1988.  P-uh  L,  100-628, 
approved  November  7.  1988. 

8,  Section  882.209(i)(l)  would  be 

revised  to  read  as  follows: 

§  882.209    Selection  and  partlcipaUon. 


(1)  Regardless  of  the  numt>er  of 
bedrooms  stated  on  the  Certificate,  no 
otherwise  acceptable  unit  shall  be 
disapproved  on  the  ground  that  it  is  too 
large  for  the  Family,  if  the  rent  to  Owner 
plus  any  Utility  Allowance  applicable  to 
the  actual  larger  size  unit  does  not 
exceed  the  Fair  Market  Rent,  or  such 
higher  rent  as  may  previously  have  been 
approved  by  HUD  under  §  882.106(a)(3) 
or  (4),  for  a  unit  with  the  number  of 
bedrooms  stated  on  the  Certificate. 
However,  a  Single  Person  may  not  be 
provided  a  unit  of  two  or  more 
bedrooms. 


PART  887— HOUSING  VOUCHERS 

9  The  authority  citation  for  part  887 
would  co.ntinue  to  read  as  follows: 

Authority;  Sees  3.  5,  and  &,  United  States 
Housmjj  Act  of  1937  (42  U.S.C.  1437a,  1437c 
and  1437fj;  sec  7(d)  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

10,  Section  887.253(c)  would  be 

revised  to  read  as  follows: 

§  887.  253  Occupancy  standards. 
*         •         *         •         * 

(c)  Renting  unit  with  more  bedrooms 

than  statpd  on  housing  voucher. 
Regardless  of  the  number  of  bedrooms 
stated  on  the  housing  voucher,  the  PHA 
may  not  prohibit  a  family  from  renting 
an  otherwise  acceptable  unit  on  the 
ground  that  it  is  too  large  for  the  family. 
However,  a  Single  Person  may  not  be 
provided  a  unit  of  two  or  more 
bedrooms 


PART  912— DEFINITION  OF  FAMILY 
AND  OTHER  RELATED  TERMS; 
OCCUPANCY  BY  ANY  SINGLE 
PERSON 

11.  The  authority  citation  for  part  912 
would  continue  to  read  as  follows: 

Auih(int\   Sec.  3,  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437a):  Fair  Housing 
Act  (42  U.S.C.  3801-3619):  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  US  C.  3535(d)). 

12.  Section  912.1(a)(2)  would  be 
revised  to  read  as  follows: 

1912  1      Purpose  and  applicability 

laj  •  •  * 

(2)  Prescribes  criteria  and  procedures 
for  occupancy  by  single,  pregnant 
women;  individuals  in  the  process  of 
securing  legal  custody  of  an  individual: 
and  any  Single  Person  not  otherwise 
eligible  by  reason  of  qualification  as  an 
Elderly  Family  or  as  a  Displaced  Person 
or  as  the  remaining  member  of  a  tenant 
family. 
•        •        •        •        •  , 

13.  The  definition  of  Family  in  S  912.2 
would  be  revised  to  read  as  follows: 

5  912.2     Defmitions. 


Family.  Family  includes  but  is  not 
limited  to, 

(a)  An  Elderly  Family, 

(b)  The  remaining  member  of  a  tenant 
family, 

(c)  A  Displaced  Person,  and 

(d)  Any  other  Single  Person. 

*        •        «        •        • 

14.  Section  912.3  would  be  revised  to 
read  as  follows: 

§  912.3     PrioHHes  and  unit  »Iie  restrictions 

persons.  A  PHA  or  private  owner  shall 
extend  a  preference  for  housing  units  to 
Elderly  Families  (including  Disabled 
Persons  and  Handicapped  Persons)  and 
Displaced  Persons  over  Single  Persons. 

(b)  Unit  size  limitation  for  any  Single 
Person.  (1)  Any  Single  Person  may  not 
be  provided  a  unit  with  two  or  more 
bedrooms. 

(2)  Any  Single  Person  occupying  a  unit 
with  two  or  more  bedrooms  before  the 
effective  date  of  this  rule  shall  not  be 
required  to  vacate  the  unit  until: 

(i)  A  transfer  to  a  unit  of  less  than  two 
bedrooms  in  the  same  project  becomes 
available;  and. 

(ii)  The  vacated  unit  can  immediately 
be  leased  to  eligible  occupants,  or  there 
is  another  need  for  the  unit. 

15.  A  new  J  912.5  would  be  added  to 
read  as  follows: 
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§  912.5     SJngt«  pregnant  wotn^n 

(a)  For  p'jiT-cs^"!  cr'  6^''f"^^.'.r'"^  the 
basic  eli2'bi;>'v  ^-i-ii'-o:-;"  ;"^"  -"'? 
limits,  ard  ■';-' ■^  .-;'-■■    '  •-  ;■     ":<5'-i 
vsh.ch  sne  ;s  e" ■;;,•■ .:    -=  ii".i:''   :'-i£n"i;'' 
v\cirr.ar.  w:th  no  other  criiiiiren.  .Tiuai  lit 
ccr.s:(>^'ed  as  if  she  were  a  family 
consistma  '  f  ■w.o  persona  and,  if 
otherwi'!^  eg  ':\e  and  determined 
suitable  for  tenar  v  shill  be  admitted 
in  accordance  with  a  PHA's  or  private 
owner's  policies  and  procedures. 

lb    A  single,  pregnant  woman  shall 
r/  •  "}^  enticed  to  the  benefit  of  the 
:;t  p^r  :ent  allowance  in  accordance 
with  S  913.102  of  this  chapter  until  after 
the  live  birth  of  the  child. 

I'c  if  :hf'  pregnanr 
live  b.-'-.n  i:>€fcre  t.^-.p 
of  the  lease,  "he  ^.n 
any  other  cniidr'-n  ^! 
me  sarr.e  as  ar-;  jf"' 


(d 


If  •-, 


ne  rr»^cnar  < 


-n  :,  mthout  a 

*  11  t^ifective  date 

woman  without 

i    be  considered 

Sncle  Person. 

-'"is  without  a 


live  birth  after  the  minai  effective  date 
of  the  lease,  a  single  woman  without 
'.".y  Other  children  constitutes  the 
remaining  member  of  a  tenant  family 
and  may  continue  as  a  tenant  under  the 


existing  lease  or  otherwise  continue  to 
be  eligible  for  assistance. 

16.  A  new  {  912.6  would  be  added  to 
read  as  follows: 

;  9'2  *i     srKWvKJi-tars  jo  trie  p'oce^a  o< 
securing  t*<ja4  custotiy. 

:  .rposes  of  determining  the 
basic  eligibility,  applicable  income 
hmits,  and  the  number  of  bedrooms  to 
which  he  or  she  is  entitled,  a  single 
individual  with  no  other  children,  who  is 
in  the  process  of  securing  legal  custody 
of  an  individual  under  the  age  of  1 B 
years,  must  be  considered  as  if  he  or  .sr  e 
were  a  family  consisting  of  two  p)ersona 
and.  if  otherwise  eligible  and 
determined  suitable  for  tenancy,  shall 
be  admitted  in  accordance  with  a  Pf  i  \  - 
or  private  owner's  policies  and 
procedures. 

(b)  An  individual  under  this  section 
shall  not  be  entitled  to  the  benefit  of  the 
dependent  allowance  in  accordance 
with  §  913.102  of  this  chapter  until  after 
legal  custody  is  secured. 

(c)  An  individual  under  this  section  in 
the  process  of  obtaining  legal  custody 
through  moans  other  than  adoption  shall 


provide  the  PHA  or  private  owner  with 
evidence  of  a  reasonable  likelihood  of 
si-rressfully  obtaining  custody  in  order 
to  be  admitted  to  occupancy  before 
obtaining  custody  The  PHA  or  private 
owner  shall  make  a  determination  as  to 
'f  iS'inable  likelihood  of  success,  based 
upon  the  evidence  provided,  at  the  time 
an  offer  of  a  unit  is  to  be  made  to  an 
individual  under  this  section.  If  at  that 
t:rr;e  ;:  is  determined  that  there  is  not  a 
reasonable  likelihood  of  success,  then 
that  individual  shall,  nonetheless,  be 
ido'Atd  to  retain  his  or  her  place  on  the 
■A  i:':ns  list,  With  any  preference  for 
wni>  h  he  or  she  remains  eligible,  and 
w.th  ^.;s  or  her  original  date  and  time  cf 
appii.;<i;ion.  until  reasonable  I'kelihoLid 
of  siK  cess  can  be  demonstrated  or 
cus^:?dv  IS  secured.  At  that  time,  the 
individual  would  be  offered  an 
appropriate  unit  in  accordance  with  his 
or  her  position  on  the  waiting  list. 

Dated:  February  24,  V9SZ. 
(acJi,  Kemp. 
Sec.  t- ';..-}' 
[FR  Di-.:..  9:!-*'.3!4  Fued  4-9-92,  845  amj 
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Proclamation  6418  of  April  8,  19^}:: 
National  Volunteer  Week.  1992 


B\   the  President  of  the  United  St; 


A  Prmlamation 


\nipnr«i 


Exp> -^ifncing  the  profound  s>..t»r  of  i,ritisfaction  and  even  joy  that  comes  from 

helping  otnprs.  rr.dlions  of  Anu'nc  ar-.s  arf  tr.i",sforming'communities  across  the 


country  through  voiuntary  spmcr 
Light,  find  during  National  \'(>:  ivi'c- 
llifiT'..  Their  work  has  br:>^htr:jc>i: 
(ierinnstrated  the  heights  th.-'  wi'  c  . 


Bv  tdk:n,s  (iirect 


cinH   c„()r:Se'(,juer:;;dl 


li    \ 


lems  rfHu  tiy  worKir.,!^ 
\-oiunteers  are  helping 
»f  Light  are  helping  tc; 


We 

■  Vm 


the 


; '  u  1  i  u 


put    a  great  deal  to  these  Points  of 
IK  we  offer  a  special  salute  to  each  of 
hves   of  countless   individuals   and 
rieve  as  a  Nation. 

n  to  help  solve  serious  social  prob- 
pxisting  good  in  their  communities, 
if  America  we  all  seek  These  Points 
!i  (ijmmunities  of  Ligiii  -  i-.i  >  b  that 


tiemonstrate  a  strong  commitment  to  children  and  to  the  values  that  foster 
stable,  loving  famiiies;  that  contain  excellent  schools  and  a  culture  that 
encourages  lifelong  learning;  and  that  offer  every  citizen  meaningful  employ- 


ips  and  the  hor 


conomic  advancement.  A  Community  of 


men 

Light  wuLiid  also  offer  i's  members  decent  housing  in  a  safe,  drug-free,  and 
clean  environment  ds  wrh  as  access  to  quality  health  care.  While  effective 
g(  \<rnntnt  lead'Tship  an  t  sustainable  economic  growth  are  essential  to 
promolmg  these  ronditions  in  ny  community,  we  know  that  real  progress 
also  requires  volunta-v  ,(  h  n  ur  d  leadership  at  thegr?s8-roots  level. 

Today  volunteers  are  helping  to  achieve  progress  in  a  variety  of  ways. 
working  either  on  their  own  or  in  association  with  others.  For  example,  many 
volunteers  are  assisting  children  and  families  by  providing  prenatal  and  infant 
care,  by  teaching  parenting  skills,  and  by  offering  wholesome  extracurricular 
activities  for  youth  Other  volunteers — including  thousands  of  senior  citi- 
zens— are  helping  to  promote  excellence  in  our  schools  by  serving  as  tutors 
and  mentors  Volunteers  who  participate  in  job  training  programs  are  helping 
to  open  doors  to  meaningful  employment  opportunities  for  persons  in  need, 
and  many  Americans  are  improv;n>;  their  communities  by  renovating  old 
homes  and  building  affordable  hous.ng  \  olunteers  are  also  helping  to  expand 
health  care  options  by  providing  transportation,  home  care  services,  and  other 
forms  of  support  for  persons  who  are  ill  or  otherwise  incapacitated. 

Although  millions  of  Americans  engage  in  voluntary  service,  making  this  time- 
honored  tradition  a  leading  tool  in  the  fight  against  poverty,  drug  abuse,  and 
other  social  problc  m.s  requires  committed  leadership.  Since  1971,  the  Federal 
Government  has  worked  to  mobilize  Americans  for  volunteer  service  through 
the  ACTION  agency  Other  examples  of  our  Federal  commitment  to  promoting 
volunteerism  include  thf  Peace  Corps,  the  Commission  on  National  and 
Community  Ser\ k  e   the  Points  of  Light  Foundation,  and,  of  course,  the  Office 


of  National  Ser 


vice  nere  a 


t  the  White  House.  Yet  businesses  and  labor  unions. 


educational  and  health  care  institutions,  religious  congregations,  social  clubs, 
and  civic  groups  all  have  a  role  to  play.  These  organizations  and  their  leaders 
can  develop  effective  innovative  service  programs;  they  can  replicate  what  is 
already  working  elsewhere:  and  they  can  mobilize  their  members  for  action. 
By  working  together  and  by  encouraging  more  and  more  Americans  to  become 
Points  of  Light,  we  can  make  any  neighborhood,  town,  or  city  a  Community  of 
Liyht 
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Because  voluntary  service  can  ro  such  a  long  way  toward  improving  our 
communiUes  and  solving  problems  wherever  they  exist,  creating  Communities 
of  Ught  must  become  one  of  Amenca's  priorities  for  the  close  of  this  centur\^, 
During  this  annual  celebration.  1  ca'.!  on  all  leaders  to  include  voluntary^ 
service  to  others  as  part  of  the  mission  of  their  institutions,  to  recognize  and 
support  the  work  of  volunteers,  and  to  he'p  transform  their  communitips 
through  service. 

NOW.  THEREFORE.  I.  Ui-ORGE  BUSH,  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim,  the  w  eek  beginning  Apnl  26,  1992.  as 
National  Volunteer  Week.  I  urge  all  Americans  to  observe  this  week  with 
appropriate  programs,  ceremonies,  and  activities  m  honor  of  volunteers  and  m 
recognition  of  their  important  cont-.butions  to  our  communities  and  country, 

IN  WITNESS  WHEREOF.  I  have  h^reun'o  set  my  hand  this  eighth  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  nmety-two,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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Commodity  Futures  Trading  Commlsstcrt 

PPOPOSED  RULES 

f-cdt-r;4!  spcirulntive  p(>s,!;.'ii-  Hm's.  l^^ty; 

Conservation  and  Renewable  Energy  Otf-ce 

NOTICES 

Cinsjmer  product  lest  procedures,  uaiver  petitions: 

Amana  Refrigt;ra*-cn,  fnr  ,  1280fl   12fi:0 

Ccnsumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  12861 

Defense  Department 

See  Arn'v  D'T-artTi'nr:' 
NOTICES 

Federal  Acqu.r'';u:i  Reg-ii'aHon  [FAR): 
Agency  infcm^^^on  f:(iiie..tinn  activities  under  0MB 
revie-.v,  I2;^i;i 

Energy  Department 

See  Conservation  an;  K»'newableElneigy  Office 

See  Federal  Energy  kcgulatory  Commission 

See  Hearings  and  Appeals  Office.  Enersv  Department 

NOTICES 

Floodplain  and  wetlands  pnitcction  environniental  review    ' 
determinations:  availability,  etc.: 
Maine  Public  Ser\ice  Co..  12812 
Grant  a-d  cocpprat;ve  agreement  cnvard.s. 


South  Dakota  State  University,  12802 
Natural  gas  exportation  and  importation: 

Alcom  Trading  Co.,  Inc..  12812 
Powerplant  and  industrial  fuel  use;  new  electric  powerplant 
coal  capal  .    ■.      i   rsplianre  cprti  ft  cations; 

Georgetown  Cogeneratiir    I  f     1   >ji3 

Environmental  Protection  Agency 

P«Of>OStD  RULES  ^ 

,       -v     nplementation  plans;  approval  and 
promulgation;  various  States: 
Maine.  12791 

NOT'CtS 

A<5t;io>  mformation  collection  activities  under  OMB  review, 
12820 

Meetings: 

Grand  Canyon  Visibility  ':   :is,..    t  Commission,  12820 

Equal  Employment  Orcorturity  Commission 

•^O'fCfS 

Agency  mlormaUon  collection  activities  under  OMB  review. 
12821 

Executive  0*(ice  cf  the  FresKtent 

Seelihc-  ;t.:.,r>.vr:„-  .>  ,, ,.,  ;  ;m;;,  ,  ,f  United  Statcs 

Federa.!  Communications  Commission 

Ri,.Li:s 

K^-iio  stations;  table  of  assignments: 

California,  12734 

Colorado,  12734 

Tennessee,  12733 
PROPOSED  RUlfS 
Common  c^.i-li  services: 

Frequency  allocations  table  amendments;  new  emet^ging 
technologies  spectrum,  12792 
Radio  stations;  table  of  assignments: 

Arizona.  12794 

Georgia,  12793 

Michigan,  12793 

Federal  Deposit  Insurance  Corptwaticn 

NOTICES 

Deposit  in.surance  Hnnlicattnns-  pnljcy  statoment,  12822 

Fcde'3i  Ene-gy  r^JeguM-itc'v  CornnMsslon 

Natural  gas  certificate  filings; 

KN  Energy,  Inc..  et  al..  12802 
Natural  Gas  Policy  Act: 

State  jurisdictional  agencies  tight  formation 
recommendations;  prehminary  findings — 
Oklahoma  Corporation  Commission,  12805 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co..  12806 

CNG  Transinission  Corp..  12806 

Mississippi  River  Transmission  Corp.,  12806 

Northern  Natural  Gas  Co.,  12807 

Northwest  Pipeline  Corp..  12807 

Questar  Pipeline  Co..  12807. 12806 

Transcontinental  Gas  Pipe  Line  Corp.,  12808 

Williams  Natiu-al  Gas  Ca,  12806 
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Federal  Martttme  Commission 

NOTICES 

Complaints  filed: 
Academy  Fom-arders.  Inc..  et  al.,  12827 

Federal  Reserve  System 

PflOPOSED  RULES 

Truth  in  Sav;r.g«  Act;  impiementation.  12735 

NOTICES 

.-Ir"  ::;::.    "s.  hearings,  determinations,  etc.: 
Daverpc-  Ichn  David,  et  al.,  12828 
Flee-  No-s  d:  F  aancial  Group.  Inc.,  et  al..  12828 

Pa-k  Bar.Ksnar<:--3.  Inc.,  12828 

Food  and  Drug  Administration 

RULES 


A- 


mal 


"J25,  :ee 


ds.  and  related  products: 


A.T.proium.  CFR  correction,  12712 
Sponsor  name  and  address  changes — 

Arkansas  Micro  Specialties.  Inc..  12711 
Tiimicosin  phosphate  injection.  12711 
Biological  products: 
Blood  and  blood  products;  storage,  collection,  and 
processing:  technical  correction 
Correctioa  12882 
Food  additives: 
Ethyl  esters  of  fatty  acids  and  sulfated  butyl  oleate.  12709 

PROPOSED  RULES 

Food  for  n;..T.dn  consumption: 
Food  labeling— 
Health  claims;  nutrient-disease  relationship;  reports 
availability,  12773 

NOTICES 

food  additive  petitions: 
East.T.an  Chemical  Co..  12831 
Miles,  Inc.,  correction.  12362 
SCM  Chemicals.  12831 
Food  for  human  consumption: 
Identity  standards  deviation;  market  testing  permits — 
Cottage  cheese,  nonfat;  correction.  12862 
Human  drugs: 
Export  applications — 

Nubain  injection  lOMG/ML,  2  ML  ampuL  12831 
Patent  extension;  regulatory  review  period 
determinations — 
Foscavir,  12832 
•Medical  devices: 
Transitional  class  III  devices;  safety  and  effectiveness 
informatinn  suhmissicn:  correction,  12862 

Fofeign-Trcue  Zones  Boa-d 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Alaska,  12797 

Forest  Service  \ 

NOTKES 

ErA  'onn>  r- ii  statements;  availability,  etc.: 
V\    i-T-e-f  National  Forest.  OR.  12796 

General  Accounting  Otfice 

NOTICES 
Mee'ings 
Coverc-t-r'.  Auditina  Standards  Advisory  Council,  12829 

General  Services  Administration 

NOTICES 

Federal  A:q,ii3ition  Regulation  (FAR): 


Agency  Information  collection  activities  unde.'-  0MB 
review,  12801 

Government  Ettilcs  Office 

NOTICES 

Agency  information  collection  activities  under  UMB  review, 
12845 

Health  and  Human  Services  Department 

See  Agency  for  Heakh  Care  Pohcy  and  Research 
See  Alcohol.  Drug  Abuse,  and  Niental  Health 

Administration 
See  Food  and  Drug  Administration 
See  Health  Rescarces  and  Services  Adrr.inintra'um 
See  Indian  Health  Service 
Spp  Public  Health  Service 

Heaith  Resources  and  Services  Administration 

See  Public  Health  Sen-i  :e 

NOTICES 

Grants  and  cooperative  asrecner-.ts:  avaiiabiiitv.  etc.: 
Maternal  and  child  health  community  integrated  service 
systems  set-aside  program,,  12833 

Hearings  and  Appeals  Office.  Energy  Department 

NOTICES 

Special  refund  procedures;  implementation,  12814 

Housiig  and  Urban  Development  Department 
Rules 

Mortgage  and  loan  insurance  programs: 
Maximum  loan  and  mortgage  limits  for  high  cost  areas, 
12715 
NOTICES 

Mortgage  and  loan  indurance  program: 
Disclosure  statements  provided  to  mortgagers  regarding 
accrual  of  interest  after  mortgage  prepaymenS; 
format,  12837 

Indian  Heaitti  Service 
NOTICE  = 

Grants  and  cooperative  agreements;  availability,  etc.: 
Indians  into  medicine  program.  12835 

i.n.tenof  Department 

See  Land  Management  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  (JlUce 

International  Trade  Administration 

NOTICES 

Antidumping: 

Extruded  rubber  thread  from  Malaysia,  corrertn-n.  12862 
Mechanical  transfer  presses  from^  Japan,  12798 
Roller  chain,  other  than  bicycle,  from  Japan,  12BiX) 

Antidumping  and  countervailing  duties. 
Administrative  review  requests.  1279" 

interstate  Commerce  Commission 

NOTICES 

Railroad  services  aba^don.ment. 
Union  Pacif'c  Railroad  Co..  12839 

,„j.]Stice  Department 
NOTICES 

Agency  information  collection  activities  under  O.MB  review. 
12839 

Labor  Department 

See  Occupational  Safe'y  and  Health  Adrnuiistratinn 


Federal  Register  /  Vol.  57.  No.  71  /  Monday.  April  13.  1992  /  Cc 


n tents 


Land  Management  Bureau 

NOTICES 

Withdra-Adl  and  reservation  of  lands: 

Oregon:  rnrrection.  12862 

Maritime  Administration 

NOTICES 

Merchant  Marine  Act.  Fourtti  Exre;it:o:-;  to  Se. .*::■•:  :)06, 

maximum  amount  of  domestu:  cargo  c.rried  Sn  ypssi-ls 
built  with  constniction-differentidl  .SL;hsiiJ'v   f'r  ,  12849 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (F\A.R): 
Agency  information  collection  activities  under  t  'Vlji 
review,  12801 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 

Dance  Advisory  Pd.^.*:.  IIHAO 

Humanities  Panel,  12  UO 

Visual  Arts  Ad\:sc!ry  Pa->  2  :^t>4l 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Side  impact  protection — 

AntbrnpoiT^orphic  test  dummies,  12794 
NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Soipctna  Corp  ,  12850 

Nuclear  Regulatory  Commission 

NOTICES 

.-Minorma;  occurrence  reports: 

Quar?.  riy  reports  fo  Congress,  12842 
Reports;  a\ailab2,itv,  etc.: 

Timing  analy^s    *  F^'vVR  fuel  pin  failure,  12844 

Occupational  Safety  and  Health  Adminirtration 

RULES 

Safety  and  health  standards: 
Eioodbome  pathogens:  occupational  exposure; 
information  collection  requirements.  12717 

Office  of  United  States  Trade  Representative 

^^•■'■^  Trade  Rpprp?'-:^":i*iM-\  Off;:'e  of  i.'n.ttu;  Suucs 

Personnel  Management  Office 

NOTICES 
M.>et;:-,^<. 
Inu:,  ,;ency  Advisory  Group  Executive  Committee,  12845 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act,  12861 

Public  Health  Service 

See  Agency  for  f^edl'h  Care  Policy  and  Research 
See  Alcohol,  Drug  Ahise,  and  Mental  Health 

Administration 
See  Food  and  Drug  Adrru.nistration 
Sec  Health  Resources  and  Services  Administration 
Soe  Indian  Piealth  Service 
NOTICES 
Meetings 
National  \  accme  Advisory  Committee,  12837 


Research  and  Spmcial  Programs  Admlnistrattori 

NOTfCES 

iidzarcuus  materials: 
Applications;  exemptions,  renewals,  etc.,  12851 

Resolution  Trust  Corporatic, 

NOTICES 

Ccdstai  Barr.cr  Improvement  Act;  property  availability: 

Cave  Creek  Property,  AZ,  12848 

L'Aviance  Property,  FL  12846 
Pen  Ryn  on  the  Delaware.  PA.  12847 

Securities  and  Exchange  Commisswn 

NOTICES 

Seif-reguiatory  orgamzaaons;  unusieO  trading  privileges: 
Boston  Stock  Exchange,  Inc.,  12848 
Cincinnati  Stock  Exch  =:  er   inc.,  12848 
Midwest  Stock  Excha.ige.  L.c,  12848 
Philadelphia  Stock  Exchange,  Inc.,  12849 

State  Department 

PROPOSED  RULES 

■  '.  "    '    uui  Traffic  in  Arms  Regulations;  amendments, 

:2— 4 

NOTICES 

Munitions  export  licenses  suspension: 
Japan  Aviation  Electronics  Industry  Ltd.  et  al.;  rescission. 
12849 

Surface  Mining  Reclamation  and  Enforcement  Q'^kc 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Kansas,  12717,  12718 
New  Mexico,  12720 
Ohio,  12723,  12727  '     ' 

v\\r>:-  -'^   12731 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Kentucky,  12775.  12776 
Ohio,  12777-12782 
Oklahoma.  12784 
Pennsylvania,  12785 
West  Virginia,  12790 

Thrift  Supervision  Office 

RULES 

Savings  associations: 

Appraisals,  12698 

Capital — 
Residential  bridge  loans,  12706 

Directors,  officers,  employees,  uiiu  agents;  bonds,  12695 

PROPOSED  RULES 
Savings  associations; 

Branch  offices,  exclusive  leases,  and  similar  agreements. 
12760 

Capital — 

Intangible  assets,  12761 
NOTICES 
Conservator  appointments: 

Carrollton  Homestead  Association,  FJi.,  12856 

Ukrainian  Federal  Savings  &  Loan  Association.  12856 
Receiver  appointments: 

1st  Ohio  Savings  Bank,  F.S.B.,  12857 

AmeriFirst  Federal  Savings  Bank,  12856 

Augusta  Federal  Savings  Association,  12856 

Bell  Federal  Savings  Bank,  12857 


[  ed"r,d  Ketiistpr  /  Vol.  57.  No.  71  /  Monday,  A:"-..  11  \99Z  I  Contents 


Burleson  County  Federal  Savings  Association,  12658 
Carroilton  Homestead  Association.  12857 
Central  Federal  Savings  Bank,  12857 
Colonial  Federal  Savings  Bank.  12857 
Connecticut  Savings  &  Loan  Association,  F.A..  12857 
CorEast  Federal  Savings  Bank,  12857 


Cua-,-1.";'' 

1:-.  '■;  Fr 


en  Federal  Savings  Association,  12858 
Sd.'nss  &  Loan  Association.  F.A..  12857 
F-  i- '11  Savings  Association,  12857 
i-'a:  Savings  Bank.  12858 
-  ral  Savings  &  Loan  Association,  12858 
lefferson  Federal  Savings  &  Loan  Association.  F.A.,  12856 
Monycor  Federal  Savings  Bank,  12858 
Newton  Savings  Bank,  FSB,  12858 
^e:^:  ;>  Federal  Savings  &  Loan  Association,  12858 
S: -r<^*     ::  Federal  Savings  Association.  12859 
, '  .>-,d   «  Federal  Savings  Bank.  12859 
l-.- '  "  a:\  Savings  &  Loan  Association.  12859 
\'.  ■■-•''"  Savings  &  Loan  Association.  12859 
Appiications,  hearings,  determinations,  etc.: 

Dolton-Riverdale  Savings  &  Loan  Association,  12659 
Superior  Federal  Bank.  F.S.B.,  12859 

Trade  Representative,  O^'^^ce  d  u-vte'l  S'^'e^- 
NO'iCES 
■    '  ^",ia;  trade  relations  agreement;  effective  date.  12846 


Transportation  Department 

S- -  N'; -■-..   \    -mistration 

5      \i';  ir  i!  h  .:~  way  Traffic  Safety  Administration 

'-"-     p.^-.    •  "^DPcial  Programs  Administration 


"treasury  Departmeni 

S  •   TT  •■  -   :  envision  Office 

NOTICES 

\^-      _.  ...formation  collection  activities  under  OMB  review, 

12852  I 

Veterans  Affa-rs  Depa"f^e"' 
?'  .  .    .    \ct:  ' 


Computer  matching  programs,  12859 
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UMI 


Federal  Register  /  Vol. 


No,  "1   /  Mondav    Ajri 


')<■;■' 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  ci^muiative  list  of  the  parts  a«ecteci  ;"is  —.or.:>-^  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  "'.s  :ssue 

12  CFR 

563 12695 

664 12698 

567 12706 

571 12695 

Proposed  Ruies; 

230 12735 

545 12760 

567 12761 

571 12760 

:7CFR 

hropO»efl  Ri;!<>S- 

•50  12766 

21  CFR  ^ 
•72       12709 

510 12711 

522 12711 

546 12711 

556 12711 

558 1 271 2 

606 12862 

Proposed  Bijies, 

-:-'  12773 

22  CFR 
Pfopo»cd  Rule* 

•21  12774 

24  CFR 

20^ 12715 

203 12715 

234 12715 

29  CFR 

1910     ^2?^7 

30  CFR 

916  (2  30cu"-ren*s'  ■?717, 

2718 

931  12720 

935  (2  aocar^ents) 12723, 

12727 

550 12731 

Proposed  Rules: 

'j'7  i2  doc'jnerts) 12775, 

12776 
935  (3  documentsj  '2777- 

12782 

936 12784 

938 12785 

948 12790 

40  CFR 

Proposed  Rules:  ' 

':2  12791 

47  CFR 

"  :3  do::..">^-!s) 12733, 

12734 
Proposed  Rules: 

2  12792 

73  i3  docu-ents) 12793,      - 

12794 

49  CFR 
Proposed  Rules 

571 12794 

572 12794 


VOL 
5  7 


7  1 


19  92 


UMI 


This  se 
contaira 
general 
of  whic'i 
tne  C<x 
publtshe 

use,  ■ 

The   Co 
by   the 

Pnces  < 

first    PE^ 
wee*. 


DEPAfl 
Office 

12CFR 

(No.  91- 
RtN  155 

Bonds 
Empio) 
Amoun 

AGENC> 

Treasu; 
AcnoM 

SUMMA 

Superv: 
current 
bond  c( 
With  a  I 
;r,"ende 
b»twee 
require 
and  the 
require 
fidf'iity 
stand..! 
docs  nc 
specific 
at  this  1 
of  cove 
EFFECT 
FOR  FUl 
Lean  V 
Counse 

Counst; 
^202j  9(, 
fVcgrar 
Scperv" 
Superv 
W  a  fi  h  i  r 
SUPPLE 

A.  Bad 

Degir 
Home  I 
predec( 


12695 


Rules  and  Regulations 


Federal   Register 
Vol.  57.  No.  n 
Monday.  April  13.  1992 


This   section   of   the   FEDERAL   REGISTER 
contains   regulator   cJocuments   havtng 
general   applicability  arxl  legal  eHect,   most 
of  which   are  keyed  to  and  codified  in 
the  Code  of   FederaJ   Regulatior^,   whtch   ts 
published   urxJer   50   titles   pursuant   to   44 
use.    1510 

The   Cede  of   Federal   Regulations  Is  sok) 
by   the   Supenntendent   of   Docurr>ents 
Pnces  of  r>ew  txx)Ks  are  listed  m  the 
first   FEDERAL   REGISTER   issue   of   each 
week. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  563  and  571 
(No.  91-7331 
RtN  155O-AA05 

Bonds  for  Directors,  Officers, 
Employees,  and  Agents;  Form  and 
Amount  of  Bonds 

agency:  Office  of  Thrift  Supervision. 

Treasury. 
action:  Final  rule. 

summary:  The  Office  of  Thrift 
Supei-vision  (OTS)  is  replacing  its 

current  regulation  pertaining  to  fidelity 
bond  coverage  for  savings  associations 
with  a  new  rule.  The  revised  rule  is 
intended  to  eliminate  the  disparity 
between  the  fidelity  bond  insurance 
requirements  of  savings  associations 
and  those  of  commercial  banks.  The  rale 
requires  savings  associations  to  obtain 
fideiity  bond  coverage  consistent  with 
standards  of  safety  and  soundness,  but 
does  not  require  coverage  under  a 
specific  standardized  form  and  does  not, 
at  this  time,  specify  minimum  amounts 
of  coverage. 

EFFECTIVE  DATE:  .\fay  13,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lean  V,  Shahinian,  Assistant  Chief 
Counsel  for  Corporate  Activities,  (202] 
90t>-7289,  Karen  Solomon.  Deputy  Chief 
Counsel  for  Regia!ations  and  Legislation, 
(202)  906-7240;  Fklw.yrd  Charity.  Jr.. 
Program  Analyst,  (202)  906-7933. 
Supervision  Policy;  Office  of  Tlirift 
Super;  ison.  1"00  C  Street.  NW.. 
Washington  DC  20552. 
SUP?t.EMEf<TARY  iHFORMATION: 

A.  Background 

Beginning  in  the  'iS60'3,  the  Federal 
Home  Loan  Bank  Board  (the  Board),  the 
predecessor  agency  to  the  OTS  required 


by  regulation  that  all  savings 
associations  obtain  fidehty  bond 

insurance  coverage  against  losses 
rr-suiting  from:  offiicr  or  employee 
dishonesty,  burglary  r'ibbery,  theft,  or 
loss  of  properly  v\  hiie  in  transit.  The 
Fioard  determined  tl-^at  the  thrift 
industry,  and  its  federal  insurance  fund. 
v\ere  adequately  protected  from  losses 
by  the  bond  coverage  afforded  under  the 
form  known  as    Standard  Form  No.  22," 
and  required  by  regulation  that  all 
thnfts  use  Standard  Form  No.  22.  See  33 
FR  18"n,  18712  (December  18, 1968). 
codified  at  12  CFK  563  19  (1969], 
Standard  Form  >'o,  22  is  a  standardized 
form  of  fidelity  bond  that  was  widely 
available  and  easily  obtained  at  the 
time  of  the  adoption  of  the  original  rule 
and  provided  broad  coverage  against 
loss,  dishonesty,  or  theft. 

The  OTS  today  amends  the  rult; 
requiring  the  use  of  Standard  Form  No. 
22  As  expressed  in  the  preamble  to  the 
proposed  rule,  and  conrirmed  by  the 
comments  OTS  received  on  the 
proposal,  the  condition  of  the  fidelity 
bond  insurance  marketplace  has 
changed  dramatically  since  the  original 
rule  was  adopted  by  the  Board  in  W^a 
Standard  Form  No,  22  is  virtuiilly 
unavailable  in  the  in'^u^am  e 
marketplace,  and  most  thnfts  are  unable 
to  obtain  the  coverage  required  by  the 
rtjgulation.  For  the  few  thnfts  that  can 
still  obtain  it.  Standard  Form  No.  22  is 
extremely,  often  prohibitively, 
evpensive. 

Unlike  savings  associations, 
commercial  banks  are  not  required  by 
regulation  to  carrv'  fidelity  bond 
coverage  !n  its  examination  process, 
however  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  requires  coverage 
under  the  bond  form  commonly  made 
available  to  commercial  banks  by  the 
insurance  underwriting  industry, 
r;nan(  ;,il  Institution  Bond,  Form  No.  24. 
Forn;  No.  24  is  available  to  thnfts  as 
vvrll  as  banks. 

At  an  October.  1990,  met  tuiK  nf  the 
Task  Force  on  Supervision  of  Uiv 
Fedt  ral  Financial  Institutions 
Ex;.,iiination  Council  (FFIEC). 
representahves  of  the  bank,  thrift,  and 
credit  union  regulatory  a^ncies 
determined  to  form  an  interagency 
"Bond  Coverage  Stud>  Group"  to 
consider  fidelity  bond  coverage  issues. 
['he  Study  Croup  was  formed  m 
response  to  the  regulators'  wt  lii  -al 
dissalisfdCtion  wilh  the  d,:f'4...;cy  of 


bond  coverage  currently  available, 
under  both  Form  No.  22  and  Form  No. 
24.  This  Study  Group  will  review  all 
aspects  of  fidelity  bond  coverage 
including  the  areas  of  the  minimum 
amounts  of  required  coverage  and 
min  T  um  standards. 

T  H  FliRC  has  recently  determined  to 
und«  rt,  kr  a  coordinated  effort  to 
encourage  the  insurance  underwriting 
industry  to  provide  a  uniform  fidelity 
bond  for  both  thrifts  and  commercial 
banks  that  is  acceptable  to  the 
respective  regulatory  agencies.  The  OTS 
continues  to  support  the  efforts  of  the 
FFIEC  to  obtain  a  superior  form  of  bond 
coverage.  Should  a  new  form  of 
coverage  ultimately  become  available, 
the  OTS  May  revisit  the  requirements 
prescribed  bv  toriav  s  f  •  .;!  rule. 

Although  the  worK  ul  the  tTlEC  on  the 
fiut  lity  iHind  coverage  question  is  not 
ye*    fini[sif  te  the  OTS  finds  it  necessary 
to  *imt  rid  Its  ►  xisting  rule  without 
further  deiav   St-f  ■n>n  563.190  is  no 
longer  worKdLiit  out  ti   the  extremely 
limited  availabii'v  (  f  i  orm  22.  Those 
thrifts  that  are  n\  btain  coverage 

in  acconiani  e  w,;i,  irn  regulation  pay 
an  exorbitant  premium:  those  that 
cannot  find  coverage  under  Form  No.  22 
at  any  price  are  cited  for  the  regulatory 
violation  during  the  periodic 
examinabon.  As  a  practical  matter, 
therefore,  it  is  impossible  for  many 
thrifts  to  cor.;p!v  with  the  rule. 
Nonetheless  UTS  ;>elieves  that  the 
continued  effort  to  devise  bond 
coverage  acceptable  to  all  interested 
parties  is  extremely  important.  This  rule 
is  only  intended  to  provide  clear 
guidance  in  the  interim. 

B   Summar>'  of  thf  r'rripova'  ..ind 
I)e5f:npUon  of  the  Finai  Kf*<;".,;',:!t!on 

The  proposed  roie  wouia  nave 
substituted  the  requirement  that  thrifts 
obtain  coverage  under  Form  No.  24  for 
the  requirement  that  they  obtain  Form 
No.  22.  It  also  deleted  the  schedule  of 
minimum  amounts  of  coverage  and 
removed  12  CFR  571,14.  The  rule  placed 
the  burden  of  determining  the  adequacy 
and  appropriate  levels  of  coverage  upon 
management  and  the  board  of  directors. 
In  addition,  the  proposed  rule  provided 
several  factors  that  management  should 
consider  in  its  deliberations  on  the 
appropriate  level  of  coverage. 

The  final  rule  requires  thrifts  to 
maintain  fidelity  bond  coverage  on 
every  director,  officer,  employee  and 
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agent  who  has  acces3  to  cash,  securities 
or  other  property  of  the  association.  The 
rale  provides  that  the  association's 
management  will  determine  the 
appropriate  form  and  amount  of 
coverage,  consistent  with  considerations 
of  safety  and  soundness.  Management's 
determination  will  be  subject  to 
approval  by  the  association's  board  of 
directors.  The  board  of  directors  shall 
assess  the  continuing  adequacy  of  the 
coverage  at  least  annually. 

As  adopted,  the  f.nal  rule  differs  from 
the  proposed  rule  in  two  major  respects. 
First,  the  final  rule  does  not  specifically 
require  thrifts  to  obtain  coverage  under 
Form  No.  24.  In  this  regard,  the  final  rule 
is  more  flexible  in  its  approach  to  the 
fidelity  bond  coverage  requirement.  This 
flexible  approach,  however,  does  not 
obviate  the  affirmative  obligation  of 
savings  associations  to  obtain  fidelity 
bond  coverage  at  levels  that  are 
consistent  with  safety  and  soundness. 

The  OTS  has  altered  the  fmal  rule  in 
order  to  grant  thrifts  greater  latitude  to 
select  the  most  appropriate  form  of 
fidelity  bond  coverage.  The  OTS  will  not 
specify  a  particular  form  of  coverage. 
Depending  upon  the  findings  of  the  Bond 
Coverage  Study  Group,  however,  the 
OTS  may  revisit  the  eireas  of  bond  form 
and  minimum  insurance  amounts. 

The  OTS  has  also  removed  from  the 
final  regulation  the  factors  listed  in 
section  (b)  of  the  proposed  rule 
regarding  management's  consideration 
of  an  alternative  bond  form.  This  change 
results  from  the  OTS  concern  that  by 
listing  specific  factors  for  consideration, 
the  rule  may  cause  management  to  limit 
its  consideration  of  the  appropriate  level 
of  coverage  to  the  factors  listed.  The 
rule  is  intended  to  encourage  the 
reasoned  exercise  of  management's 
collective  judgment  on  the  appropriate 
form  and  level  of  coverage.  A  rule  that 
limits  this  review  to  a  specific  list  of 
factors  does  not  serve  this  goal.  The 
OTS,  however,  encourages  management 
and  the  board  of  directors,  in  assessing 
the  adequacy  of  the  association's 
fidelity  bond  coverage,  to  consider 
factors  including,  but  not  limited  to.  the 
following; 

(1]  The  size  of  the  association's  asset 
portfolio  and  its  deposit  base: 

(2)  An  overall  assessment  of  the 
effectiveness  of  the  association's 
internal  operating  controls; 

(3)  The  amount  of  cash,  securities,  and 
other  property  normally  held  by  the 
association: 

(4)  The  number  of  the  association's 
employees,  their  experience  and  levels 
of  authority,  and  the  turn-over  rate  in 
the  associat'on's  personnel; 


(5)  The  extent  of  trust  powers  or  EDP 
activities  conducted  by  the  association, 
and 

(6)  The  extent  of  coverage  provided 
under  the  bond  coverage  of  a  holding 
company  or  other  affiliated  entity. 

C.  Summary  Of  Comments  and 
Responses  to  Comments 

1.  General  Summary 

The  comment  period  closed  October 
25, 1990.  The  OTS  received  44  comment 
letters  from  42  different  commenters. 
Those  who  submitted  comments 
included  21  savings  associations  or 
savings  banks;  16  insurance  agents  or 
bond  underwriters;  and  5  thrift  trade 
groups. 

The  comments  unanimously  favored 
the  OTS  proposal  to  eliminate  the 
requirement  that  savings  associations 
obtain  bond  coverage  under  Standard 
Form  No.  22.  A  number  of  commenters 
expressed  conncem  that  the  proposal  to 
substitute  Form  No.  24  for  the  previously 
required  Form  No.  22  was  too  limiting 
£uid  would  not  encourage  market 
innovations  or  the  development  of  other 
bond  forms.  Those  commenters 
suggested  that  the  requirement  be 
revised  to  allow  savings  associations 
the  flexibility  to  contract  for  bond 
coverage  that  deviates  from  Form  No. 
24.  A  number  of  commenters  also 
requested  the  OTS  to  provide  formal 
guidance  to  savings  associations' 
management  and  board  of  directors  on 
the  appropriate  amount  of  coverage  by, 
for  example,  issuing  a  schedule  of 
minimum  coverage  amounts. 

OTS  has  considered  these  comments. 
The  fmal  rule  reflects  the  OTS  view  that 
the  rule  should  encourage  greater 
reliance  upon  management's  judgment 
in  the  Association's  efforts  to  obtain  the 
most  appropriate  form  of  coverage. 

2.  Specific  Issues  Discussed 

a.  Standard  Form  No.  22  Is  Generally 
Unavailable 

All  the  commenters  supported  the 
proposal  to  eliminate  the  requirement 
that  savings  associations  obtain 
Standard  Form  No.  22.  Most  thrifts 
expressed  frustration  over  the  present 
regulation  and  welcomed  the  relief 
provided  by  the  proposed  rule.  Almost 
every  savings  association  or  federal 
savings  bank  recounted  the  difficulty, 
burden,  and  expense  of  obtaining  or 
maintaining  Form  No.  22.  Many 
described  the  bond  required  by  the 
current  regulation  as  simply  impossible 
to  find  on  the  market.  A  number  of 
insurance  agents  and  bond  underwriters 
confirmed  that  they  no  longer  offered 
Form  No.  22  and  welcomed  the 


amendment  as  one  that  recognized  the 

realities  of  the  marketplace. 

b.  Savings  Associations  Burdened  by 
Old  Rule 

Savings  associations,  trade  groups, 
insurance  agents,  and  bond 
underwriters  uniformly  voiced  the  belief 
that  the  current  rule  places  thrifts  at  a 
competitive  disadvantage  with  banks. 
The  FDIC  insures  both  banks  and  thrifts 
but  permits  banks  to  obtain  coverage 
under  Form  No.  24.  Savings 
associations,  which  are  subject  to  the 
OTS  rule,  are  burdened  by  the  cost  of 
attempting  to  acquire  the  more 
expensive  Form  No.  22,  or  an  equivalent 
bond  with  riders  and  endorsements 
added  to  match  the  coverage  of  Form 
No.  22.  These  disparate  bond 
requirements  result  in  the  thrifts  being 
competitively  disadvantaged.  Moreover, 
because  the  OTS  regulation  requires 
Form  No.  22,  a  bond  fomi  that  is 
generally  unavailable,  thrifts  are 
repeatedly  cited  ir  examination  reports 
for  holding  an  alternative  bond  with 
nders  and  endorsements  that  do  not 
match  the  regulatory  requirement. 

The  final  rule  reflects  these  comments. 
The  rule  places  thrifts  in  a  position  of 
competitive  parity  with  commercial 
banks  and  relieves  thrifts  of  the  burden 
associated  with  obtaining  Form  No.  22. 

c  Substitution  of  Financial  Institution 
Bond.  Standard  Form  No.  24 

The  proposed  rule  substituted 
Financial  Institution  Bond,  Standard 
Form  No.  24,  for  the  requirement  that 
savings  associations  obtain  Standard 
Form  No-  22.  Form  No.  24  is  the  form  of 
fidelity  bond  held  by  --"mmercial  banks 
and  is  widely  available  in  the  insurance 
market.  A  number  of  comments  from 
savings  associations,  trade  groups, 
insurance  agents,  and  underwriters. 
however,  expressed  the  concern  that  the 
proposed  rule  was  not  written  in  a 
manner  that  would  encourage  the 
introduction  of  alternative  form.s  of  bond 
coverage  superior  to  Form  No.  24.  These 
commenters  asserted  that  the  strict 
substitution  of  Form  No.  24  for  Form  No. 
22  might  hinder  coverage  options  at  a 
later  date  A  more  flexible  approach  to 
the  bond  requirement  would  allow  a 
savings  association  to  adjust  to  future 
market  conditions,  should  Form  No.  24 
become  less  widely  available. 

The  final  rule  is  amended  to  reflect 
these  comments.  All  references  to  Form 
No.  24  are  removed  to  allow  more 
flexibility  to  thnfts  to  choose  from 
available  forms  of  coverage. 
Management  may  not  however,  select  a 
level  of  coverage  that  would  be  unsafe 
or  unsound. 
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d.  Determination  of  the  Appropriate 
Bond  Coverage 

(i)  Management  and  board  of 
directors  approval.  The  propoped  nile 
removed  the  schedule  of  the  required 
minimum  amounts  of  coverage.  In  the 
preamble,  OTS  expressed  the  view  that 
the  management  of  the  assoaation. 
working  with  a  reliable  insurance 
professional,  could  best  analyze  the 
exposure  to  risk  and  the  need  for 
protection,  and  choose  the  appropriate 
levels  of  coverage.  The  proposed  rule 
also  required  the  board  of  directors  to 
approve  the  final  form  and  amount  of 
coverage. 

Those  commenters  that  addressed  the 
issue  uniformiy  approved  of  the 
proposal's  requirement  for  board  of 
directors  approval  of  the  policy  and 
coverage  levels.  The  commenters  tgreed 
that  the  boa.'d  of  directors  should 
maintain  a  significant  level  of 
involvement  m  the  mstitution's  selection 
of  an  underwriter,  the  bond  form,  and 
the  level  of  coverage.  Board  of  directors 
approval  will  ensure  that  the  collective 
experience  and  judgment  of  the  board  is 
brought  to  bear  upon  the  process  of 
selecting  the  appropriate  coverage. 

At  this  point,  however,  the  comments 
diverged.  Several  savings  associations. 
trade  groups,  and  one  insurance  agency 
expressed  enfhusiasm  for  the  OTS 
proposal  to  place  entirely  upon 
management  the  responsibility  to 
determine  the  appropriate  amount  of 
coverage.  Some  of  these  commenters 
characterized  the  current  schedule  of 
required  minimum  amounts  as  arbitrary 
and  outdated.  If  maintained,  the 
schedule  would  unnecessarily  hinder 
management  efforts  to  obtain 
appropriate  levels  of  coverage.  These 
commenters  thought  that  management 
should  be  afforded  the  discretion  to 
determine  the  appnspriate  levels  of 
coverage. 

The  OTS  concurs  with  those  that 
advocate  greater  discretion  for 
management,  consistent  with  safe  end 
sound  operations  of  their  association.  In 
the  OTS  s  view,  management  is  in  the 
best  position  to  evaluate  the  appropriate 
levels  of  coverage.  Accordingly,  the  fma! 
rule  does  not  include  a  schedule  of 
minimum  coverage  levels. 

(ii)  Guidelines  for  levels  of  coverage. 
in  contrast,  a  number  of  insurance 
agents  and  underwriters  were  of  the 
opinion  that  management  needed 
guidance  on  the  appropriate  levels  of 
coverage,  Some  stated  that  the  present 
schedule  of  required  minimum  amounts 
was  very  useful  in  determining  co\erage 
levels  Management  would  require 


similar  standardized  guidelines  to 
determine  coverage  levels  under  the 
proposed  rule  One  underwriter 
characterized  the  removal  of  sugsfsfpd 
minimum  amounts  as  a  pcr.cus  threat  to 
the  financial  stability  of  the  ir.',t:'.:*jf;.ns 
protected  by  its  bonds.  The  same 
com.menter  objected  to  the  ri'liani  e 
placjjd  upon  the  insurance  professional 
tn  weigh  the  adequacy  of  coveraae 
stating  that  insurance  professionals  can 
assess  the  exposure  to  nsk.  not  the 
atiequacy  of  the  dollar  limits  of  a  policy. 

Some  of  these  c<:im..mente-s  also 
expressed  concern  that  the  examir.Htiori 
process  required  published  standanis 
against  which  the  institution's  coverage 
levels  would  be  measured,  'Wnhout 
guidance  from  the  OTS.  msinafiem.ent 
would  be  unable  to  assess  whether  it 
was  in  compliance  with  the  regulation. 
.Mso,  the  elimination  of  minimuni 
standards  would  allow  institutions  to 
conduct  business  with  coverage  at 
unacceptable  levels  dunna  the  time 
pi'riod  between  examinations. 

Each  of  these  commenters  suggpsted 
that  OTS  provide  a  schedule  of 
minimum  coverages  or  some  other  form 
of  suggested  standards  for  determiiung 
coverage  levels.  Such  a  sciiedule  of 
minimum  amounts  cuuid  serve  a« 
guidelines  for  management  and 
examiners  in  assessing  whether 
coverage  minimums  are  sufficient.  Some 
commenters  suggested  that  the  schedule 
take  the  form  of  a  table  of  required 
minimum  and  maximum  levels  of 
coverage  based  on  an  association's 
asset  size. 

The  final  rule  does  not  establish  a 
schedule  of  minimum  amounts  of 
coverage.  The  OTS  believes  that 
management  is  in  the  best  position  to 
determine  the  appropriate  form  and 
level  of  coverage,  consistent  with  the 
saft  and  sound  operation  of  their 
association.  The  record  of 
management's  assumptions,  analysis 
and  conclusions  regarding  the 
appropriate  form  and  levels  of  coverage 
will  be  the  subject  of  review  by  OTS 
examiners  during  the  examination 
process. 

e  UndenvnttT  Review  of  Examination 
Reports 

One  federal  savings  bank  requested 

that  tv-o  OTS  consider  allowing 
institutions  to  provide  the  bond 
underwriter  with  a  copy  of  its 
examination  report.  The  commenter's 
underwriter  recently  required  disclosure 
of  the  savings  bank's  most  recent  report 
of  examination  as  a  condition  of 
continuing  isurance  coverage.  According 
to  the  commenter,  the  CiT^  w  il!  not 


permit  the  underwriter  to  view  the 
confidential  vc'i'r-^'.  T^-,e  sfivings  harik 
.irgues  that  the  i;ii„.,r::..)t,,  ',       ::  t  report 
would  permit  the  insurt"  i    ii^^ess  the 
uisurance  risk  Bssoriateu  v»iUi  the 
institution.  Lcvv<  i  ;  rt miums  could 
result 

The  OTS  has  considered  this 
comment  but  has  not  modified  the  final 
rule  to  accommodate  the  request.  To  do 
so  would.  In  the  OTS's  view. 
compromise  the  confidentiality  of  the 
examination  prnrpss 

Lxeculive  Order  122«n 

The  OTS  has  determined  that  this 
final  rule  does  not  constitute  a  "major 
rule"  and.  therefore,  does  not  require  the 
preparation  of  a  regulatory  impact 

analysis. 

Regulatory  Flexibility  Act 

It  is  certified  that  this  fmal  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Consequendy,  a  Regulatory 
Flexibility  Act  Analysis  is  not  required 

I.ist  I  if  Suhif'f  to 

12  CFR  Port  563 

Accounting,  Advertising,  Crime. 
Currency,  Flood  insurance.  Investments, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities.  Surety  bonds. 

12  CFR  Part  571 

Accounting.  Conflicts  of  interest, 
Gold,  Reporting  and  recordkeeping 
requirements,  Savings  associations. 

Accordingly,  the  Office  of  Thrift 
Supervision  amends  chapter  V,  tide  12, 
Code  of  Federal  Regulations,  as  set  forth 
below 

SUBCHAPTER  :>- RfGULA''!ON'? 

APPLICABLE  TO  ALL  SAViN-LS 
A  SSOCi  Allows 

PART  563- -!  amended: 

1.  The  authonty  utation  for  part  563 
continues  to  read  as  follows: 

Autbority:  Sec  2.  48  Stat.  128,  as  amended 
(12  U.S.C  1462):  sec.  3.  as  added  by  sec.  301. 
103  Stat  278  (12  U.S.C  14628):  sec.  4,  as 
added  by  sec.  301, 103  Stat  280  (12  U.S.a 
1463);  sec.  5,  48  Stat.  13Z  as  amended  (12 
U.S.C.  1464):  sea  10,  as  added  by  sec  301. 103 
Stat  318  (12  U.S.C.  1467a);  sec.  11.  as  added 
by  sec.  301, 103  Stat  34?  (12  U.S.C.  1468):  sec 
la  64  Stat.  691.  as  amended  by  sec.  321, 103 
Stat.  287  (12  U.S.C.  1828):  sec.  1204, 101  Stat. 
662  (12  U  S.C  3806):  sec  202,  87  Stat.  982.  as 
amended  (42  U.S.C.  4106). 

2.  Section  563.190  is  revised  to  read  as 
follows; 
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§563.190     Bonds  tof  directors,  officers, 
employees,  and  agents:  form  of  and 
amount  of  bonds. 

(aj  Each  savings  association  shall 
maintain  fidelity  bond  coverage.  The 
bond  shall  cover  each  director,  officer, 
employee,  and  agent  who  has  control 
over  or  access  to  cash,  securities,  or 
other  property  of  the  savings 
association. 

(b)  The  amount  of  coverage  to  be 
required  for  each  savings  association 
shall  be  determined  by  the  association's 
management,  based  on  its  assessment  of 
the  level  that  would  be  safe  and  sound 
in  view  of  the  association's  potential 
exposure  to  risk;  provided,  such 
determination  shall  be  subject  to 
approval  by  the  association's  board  of 

d !  rectors. 

(c)  Each  savings  association  may 
maintain  bond  coverage  in  addition  to 
that  provided  by  the  insurance 
underwriter  industry's  standard  forms, 
through  the  use  of  endorsements,  riders, 
or  other  forms  of  supplemental 
coverage,  if,  in  the  judgment  of  the 
association's  board  of  directors, 
additional  coverage  is  warranted. 

(d)  The  board  of  directors  of  each 
savings  association  shall  formally 
approve  the  association's  bond 
coverage.  In  deciding  whether  to 
approve  the  bond  coverage,  the  board 
B^el!  revnew  the  adequacy  of  the 
standard  coverage  and  the  need  for 
supplemental  coverage.  Documentation 
of  the  board's  approval  shall  be 
Included  as  a  part  of  the  minutes  of  the 
meeting  at  which  the  board  approves 
coverage.  Additionally,  the  board  of 
directors  shall  review  the  association's 
bond  coverage  at  least  annually  to 
assess  the  continuing  adequacy  of 
coverage. 

PART  571— r AMENDED! 

3.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

AuUjorit>-:  Sec.  552,  80  Stat.  383,  as 
amended  (5  U.S.C.  552):  sec.  559,  80  Stat.  388, 
as  amended  (5  U.S.Q  559):  sec.  3,  as  added  by 
sec  301, 103  Stat.  278  (12  U.S.C.  1462a):  sec.  4. 
d3  added  by  sec  301, 103  Stat.  280  (12  U.S.C 
U63):  sec.  5.  48  Stat.  132.  as  amended  (12 
use  l-tw 

§57114    (Removed] 

4  Section  5"1.14  is  removed. 

Dated:  Dec  28, 1991. 

By  the  Office  of  Thrift  Supervision. 
Timothy  Ryan  i 

D:-v::cr 
[FR  Doc.  92-7966  Filed  4-10-92:  8:45aml 


Office  of  Thirft  SupTvislon 

12  CFP  Part  564 
(No.  92-141] 

R!N  1550- A  A39 

Appraisals 


agency:  Office  of  Thrift  Supervision, 

Treasury. 

action:  Final  rule. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  is  amending  its 
appraisal  regulations  to  identify 
additional  transactions  for  which  the 
services  of  an  appraiser  are  not 
required.  This  final  rule  eliminates  the 
requirement  for  regulated  institutions  to 
obtain  appraisals  by  certified  or 
licensed  appraisers  for  real  estate- 
related  financial  transactions  having  a 
value,  as  defmed  in  the  rule,  of  $100,000 
or  less;  and  adds  a  definition  of  "real 
estate"  and  "real  property"  to  clarify 
that  the  appraisal  regulation  does  not 
apply  to  transactions  involving  mineral 
rights,  timber  rights,  growing  crops,  or 
similar  interests  in  real  estate  when  the 
transaction  does  not  involve  the 
associated  parcel  or  tract  of  land. 

The  final  rule  also  incorporates  three 
technical  amendments  which;  Clarify 
that  the  requirements  of  the  OTS 
appraisal  regulation  must  be  met  for  all 
real  estate-related  financial  transactions 
except  those  in  which  the  services  of  an 
appraiser  are  not  required  under  the 
rule;  clarify  that  the  abundance  of 
caution  exception  also  applies  to  real 
estate-related  financial  transactions  in 
which  the  savings  association  does  not 
take  a  lien  against  the  real  estate 
collateral:  and  confirm  that  in 
accordance  with  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA).  the  OTS  has  delayed 
until  December  31, 1992  the  date  by 
which  savings  associations  must  use 
certified  and  licensed  appraisers  for  all 
federally  related  transactions,  although 
State  law  may  require  the  use  of 
certified  and  licensed  appraisers  prior  to 
this  date. 

The  OTS  is  adopting  this  final  rule 
under  its  authority  to  issue  rules:  To 
Implement  title  XI  of  the  Financial 
Institutions  Reform.  Recovery  and 
Enforcement  Act  of  1989  (FIRREA):  and 
to  carry  out  its  responsibilify  to  ensure 
that  savings  associations  conduct  their 
activities  in  accordance  with  principles 
of  safety  and  soundness.  The  purpose  of 
these  amendments  is  to  clarify  when 
savings  associations  entering  into  real 
estate-related  fmancial  transactions 
must  employ  the  services  of  State 
certified  or  licensed  appraisers  to 


comply  with  title  XI  of  FIRREA  and/or 
the  principles  of  safety  and  soundness. 

EFFECTIVE  DATE:  This  final  rule  is 

effective  on  April  13,  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diana  Garmus,  Deputy  Assistant 
Director,  Supervisory  Operations,  (2021 
906-5683;  Robert  Fishman.  Program 
Manager  for  Credit  Risk,  (202)  906-5672, 
Supervision  Policy;  Ellen  ].  Sazzman, 
Counsel  (Banking  and  Finance),  (202) 
906-7133,  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office,  Office 
of  Thrift  Supervision.  1700  G  Street  NW., 
Washington.  DC  20552. 


SUPPLEMENTARY  INFORMATION: 

I,  Background 

Title  XI  of  FIRRE.'V  12  U  S C  3331  et 
seq..  directed  the  OTS,  and  the  other 
f^■deral  financial  institutions  regulatory 
agencies  ("agencies"),'  to  publish 
appraisal  rules  for  federally  related 
transactions  within  the  jurisdiction  of 
each  agency.  In  accordance  with 
statutory  requirements  and  in 
coordination  with  the  other  agencies, 
the  OTS  published  an  appraisal  rule 
which  established  minimum  standards 
for  appraisals  used  in  connection  with 
federally  related  transactions  and 
identified  those  federally  related 
transactions  that  require  a  State 
certified  appraiser  and  tho.se  that 
require  either  a  State  certified  or 
licensed  appraiser.  The  final  rule  was 
published  on  Augusi  23,  1990  (55  FR 
34533).  The  OTS's  final  rule,  along  with 
those  of  the  Office  of  the  Comptroller  of 
the  Currency  ("OCC"),  the  Federal 
Deposit  Insurance  Corporation  ("FDIC'J. 
the  National  Credit  Union 
Administration  (".N'CU.^"),  and  the 
Resolution  Trust  Corporation  ("RTC"), 
established  a  threshold  level  of  S50,000 
at  or  below  which  appraisals  a^e  not 
required  for  federally  related 
transactions.  12  CFR"  564, 3(a)  (OTS);  12 
CFR  34.43  (OCC);  12  CFR  323.3  (FDIC); 
12  CFR  722.3  (NCUA);  12  CFR  1608.3 
fRTC].*  However,  transactions  below 


'  These  other  ds^icies  are:  the  Office  of  the 
Comptroller  of  the  Currency  ("OCC").  the  Board  of 
Governors  of  the  Federal  Reserve  System  ("Board"), 
the  Federal  Deposit  Ixisurance  Corporation 
("FDIC),  and  the  National  Credit  Union 
Administration  ("NCUA  ')  In  addition,  the 
Resoiutjnn  Trust  Corporation  has  issued  appraisal 
niies  under  Title  XI  of  F1RRE.\. 

•  In  lis  Rnal  appraisal  rule  publ'shed  on  [uly  5, 
1990,  55  FR  2"62.  the  Board  established  a  threshold 
level  of  $100,000.  at  or  below  whi..h  an  appraisal 
would  not  be  re<juired.  12  CFR  225  63  On  November 
28.  1990.  the  Board  proposed  amending  its  appraisal 
regulation  to  chanse  its  threshold  level  to  $50,000,  55 
FR  49057  iNov   28.  1990)  The  Board  has  not  yet 
issued  an  final  response  to  this  notice  of  proposed 
rulemaking. 
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the  threshold  are  expected  ♦■"'  ^--ive  an 
evaluation  pursuant  to  guidelines  to  be 
issued  by  the  GTS  and  the  other 
agencies.  Id. 

On  December  31,  1991.  i56  FR  67548), 
the  OTS  published  a  proposal  to  amend 
its  appraisal  regulation  to  increase  from 
$50,000  to  $100,000  the  threshold  above 
which  the  services  of  certified  and 
licensed  appraisers  would  be  required  m 
connection  with  real  estate-related 
financial  transactions  involving  savings 
associations:  and  to  add  a  definition  of 
"real  estate"  and  "real  property"  to 
clarify  that  the  appraisal  regulation  does 
not  apply  to  mineral  rights,  timber 
rights,  or  growing  crops.  The  OCC,  the 
FDIC,  and  the  RTC  had  already 
proposed  similar  amendmen's  to  their 
appraisal  regulations.  See  56  FR  42546 
(August  28.  1991)  (OCC!:  .SB  FR  470-35 
(September  17,  1991)  (FDIC):  and  56  FR 
47164  (September  13,  1991)  (RTC),'  The 
FDIC  finalized  its  proposal  on  March  16, 
1992  (57  FR  9043).* 

The  proposal  also  responded  to  a 
petition  that  the  OTS  had  received  from 
the  American  Institute  of  Real  Estate 
.Appraisers  ("AIREA"),  the  Society  of 
Redi  Estate  Appraisers,  and  the 
International  Right  of  Way  Association 
("petitioners"),  requesting  that  the  OTS 
reopen  its  earlier  rulemaking  to  amend 
the  appraisal  regulation  by,  inter  alia, 
reducing  or  eliminating  the  de  minimis 
threshold.  The  proposal  effectively 
granted  the  petitioners'  request  to 
reopen  the  rulemaking  regarding  the 
appropriateness  of  the  threshold  level 
and  notified  the  public  of  the  petitioners' 
claims  regarding  the  appraisal 
regulation.  (56  FR  67549-50). 

The  OTS  is  issuing  this  final  rule 
under  its  authority  to  issue  rules  to 
implement  title  XI  of  FIRREA  and  its 
authority  to  prescribe  rules  and 
regulations  to  carry  out  its  responsibility 
to  ensure  that  savings  associations 
conduct  their  activities  in  accordance 
with  principles  of  safety  and  soundness. 
See  12  U.S.C.  1462  et  seq.  The  purpose  of 
these  amendments  is  to  clarify  when 


»  The  OCC  and  the  FDIC  also  proposed  an 
amendi^cn't  !c  their  appraisal  regulations  to  pcmit 
the  use  of  apprfaisals  prepared  for  loans  insured  or 
guaranteed  by  an  agency  of  the  federal  government 
if  the  appraisal  conforms  to  the  requirements  of  the 
federal  insurer  or  guarantor.  OTS  regulations 
already  provide  for  the  -jsie  of  valuations  prepared 
for  loans  made  pursuant  ot  certain  federally  insured 
fir.d  guaranteed  loan  programs.  See  12  CFR  541.13, 
■Ml  17,  545  32,  563  1~0. 

'  The  FDIC  also  amended  its  appraisal  regulation 
to  allow  regulated  institutions  to  exempt  appraisals 
of  l-to-4  family  residential  properties  prepared  in 
accordance  with  Federal  National  MortKage 
Association  IFN'MA)  or  Federal  Home  Uian 
Morlgage  Corporation  (FHLMC)  appraisal 
standards  from  certain  appraisal  standards  \n  its 
rule.  See  12  CFR  323.4(b).  The  OTS  already  has  a 
similar  provision  in  effect.  See  12  CFR  S64.8(d). 


savings  associations  must  use  State 
lertified  and  licensed  appraisers  to 
comply  with  title  XI  of  FIRREA  and/or 
principles  of  safety  and  soundness. 

The  OTS  IS  also  issuing  this  final  rule 
m  an  effort  to  maintain  uniformity  of 
regulation  among  the  Financial 
institution  regulatory  agencies.*  Title  XI 
of  FIRRF>A  encouraged  uniform 
appraisal  rules  among  the  agencies.  The 
OTS  also  believes  that  such  uniformity 
enhances  regulated  institutions'  ability 
to  compete  on  an  equal  basis,  because 
all  institutions  are  subject  to  the  same 
appraisal  requirements  and  do  not  suffer 
any  comipetitive  disadvantage.  The  OCC 
and  the  RTC  are  proposing  to  raise  the 
threshold  level  at  or  below  which 
appraisals  are  not  required  to  $100,000, 
and  the  P'DIC's  and  the  Board's 
appraisal  regulations  currently  provide 
for  $100,900  threshold  levels.  Because 
the  OTS  believes  that  all  regulated 
institutions  should  be  subject  to  uniform 
appraisal  requirements  and  has 
concluded  that  the  change  may  be  made 
consistent  with  safety  and  soundness,  it 
is  also  amending  its  regulation  to  raise 
to  Si 00,000  the  threshold  level  at  or 
below  which  appraisals  are  not 
required, 

II.  Comments  on  the  Proposed  Rule  and 
OTS  Response 

The  OTS  received  78  comment  letters 
on  the  proposed  amendments  to  its 
appraisal  rule.  Of  these,  10  letters  were 
from  savings  associations  and  federal 
savings  banks  while  48  letters  were  from 
appraisers  and  appraisal  organizations. 
In  addition,  there  were  2  letters  from 
appraisers  also  holding  officer  positions 
with  federal  savings  banks,  7  letters 
from  trade  associations,  1  letter  from  a 
government  agency,  and  10  letters  form 
other  individuals.  The  primary  issues 
addressed  by  the  commenters  are 
discussed  below. 

A.  De  Minimis  Threshold 

Virtually  all  78  comments  received  by 
OTS  addressed  the  proposal  to  increase 
the  threshold  level  from  $50,000  to 
$100,000.  'V\'hile  12  commenters  favored 
increasing  the  threshold  level  to 
$100,000,  65  commenters  favored 
retaining  the  $50,000  threshold.  Of  those 
65  commenters  opposed  to  the  increase. 
50  were  appraisers,  9  were  individuals,  3 
were  trade  associations,  and  2  were 
savings  associations.  One  commenter 
expressed  no  opinion  as  to  whether  or 
not  it  favored  increasing  the  threshold. 
Eight  out  of  10  of  the  commenting 


•  All  the  agenaes,  except  the  NCUA,  have 
adopted  or  are  m  the  procefis  of  adopting  a  $100,000 
threshold  level,  at  or  below  which  an  appraisal  is 
not  required. 


savings  institutions  favored  raising  the 
threshold  to  $100,000. 

1.  Authority  to  Establish  a  Threshold 

Appraisers  and  appraiser  associations 
argued  that  the  intent  of  title  XI  of 
FIRREA  would  be  defeated  by 
establishing  a  $100,000  threshold  level  at 
or  below  which  real  estate-related 
financial  transactions  would  not  require 
the  services  of  an  appraiser  and 
questioned  the  OTS's  authority  to 
establish  such  a  level.  As  discussed 
below,  the  OTS  disagrees  with  these 
assertions. 

Title  XI  of  FIRREA  establishes  a 
framework  for  regulating  appraisals  and 
appraiser  services  used  in  connection 
with  certain  transactions  involving  real 
estate,  identified  in  the  legislation  as 
"federally  related  transactions."  Section 
1121  of  FIRREA,  12  U.S.C.  3350,  defines 
a  "federally  related  transaction"  as  a 
real  estate-related  financial  transaction 
which,  inter  alia,  requires  the  services  of 
an  appraiser.  Consequently,  by  the  plain 
language  of  the  definitions  in  title  XI  of 
FIRREA,  "real  estate-related  fmancial 
transactions"  and  "federally  related 
transactions"  are  not  legally  equivalent 
to  each  other.  Instead,  "federally  related 
transactions"  are  a  subset  of  "real 
estate-related  financial  transactions" 
with  one  of  the  distinguishing  factors 
being  whether  the  services  of  an 
appraiser  are  required  in  connection 
with  the  transaction. 

Title  XI  of  FIRREA  does  not  state 
when  the  services  of  an  appraiser  are 
required  in  connection  with  a  real 
estate-related  fmancial  transaction. 
However,  the  legislation  does  state  that 
its  purpose  is  to  protect  "federal 
financial  and  public  policy  interests"  in 
real  estate  related  transactions.  See 
section  1101  of  FIRREA,  12  U.S,C.  3331. 

The  legislation  and  »he  committee 
reports  issued  in  conjunction  with  title 
XI  of  FIRREA  make  clear  that  these 
federal  financial  and  public  policy 
interests  include  reducing  losses  to  the 
deposit  insurance  funds  due  to  faulty 
and  fra'tdnlent  appraisals  used  in 
connection  vsdth  real  estate-related 
financial  transactions,  improving  the 
professional  conduct  and  supervision  of 
appraisers,  and  ensuring  thp  stability  of 
the  residential  mortgage  markets.  These 
interests  parallel  the  OTS's  broader 
concern  that  savings  associations 
engage  in  safe  and  sound  practices 
when  conducting  their  activities.  See  12 
U.S.C.  1462a.  1463. 1464. 

In  determining  which  real  estate- 
related  financial  transactions  should 
require  appraisals,  the  OTS  therefore 
examined  whether  the  services  of  an 
appraiser  were  necessary  to  protect 
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federdi  financial  and  public  policy 
intrests  in  particular  transactions,  and 
as  a  matter  of  safe  and  sound  practice. 
Using  this  approach,  the  OTS  concluded 
that  neither  Utle  XI  of  FIRREA  nor 
principles  cf  safety  and  soundness 
require  the  use  of  appraisers  in 
con.iection  with  all  real  estate-related 
financial  'racsactions. 

The  OTS  i  authority  to  determine 
which  real  estate-related  financial 
transactions  require  the  services  of  an 
appraiser  must  be  guided  and  limited  by 
the  purposes  of  title  XI  cf  FIRREA  and 
the  principles  of  safety  and  soundness. 
Consequently,  the  authority  to  make 
that  determination  does  not  render  the 
legislation  a  nullity. 

In  sum.  the  OTS  believes  that  the 
establishment  of  a  threshold  level  below 
'.'.  r  ch  savings  associations  need  not 
obtain  the  services  of  an  appraiser  when 
entering  into  real  estate-related 
financial  transactions  meets  the  letter 
and  intent  of  Htle  XI  of  FIRREA.  fully 
satisfies  the  principles  of  safety  and 
soundness,  and  minimizes  costs  to 
consumers  without  substantially 
increasing  the  risk  of  loss  to  the  deposit 
insurance  fund. 

2.  Certified  or  Licensed  Appraisers  Not 
Requ'.red  for  Evaluations 

Several  commenters  stated  that  title 
XI  of  FIRREA  should  be  read  to  mean 
that  any  evaluation  of  real  estate 
collateral  undertaken  by  or  on  behalf  of 
a  savings  association  requires  the 
services  of  an  appraiser,  or  that  the 
services  of  an  appraiser  must  be 
obtained  for  all  transactions  covered  by 
the  guidelines  to  be  issued  by  the  OTS. 

Passage  of  Utle  XI  of  FIRREA 
established  a  new  standard  for 
appraisals  (an  appraisal  must  be  in 
vs-  vn^  ard  conform  to  the  Uniform 
Std.^dards  of  Professional  Appraisal 
Practice  established  by  the  Appraisal 
Standards  B>ard  of  the  Appraisal 
Foundation  I  as  well  as  new 
requiremenu  for  those  who  perform 
appraisal  services  in  connection  with 
federally  related  transactions 
(appraisers  must  be  certified  or  licensed 
by  the  States).  The  statute,  however,  did 
not  impose  these  requirements  on  aU 
real  estate-related  financial 
transactions. 

By  explicitly  recognizing  that 
appraisals  and  the  services  of  an 
appraiser  are  not  required  for  all  real 
estate-related  financia'  transactions. 
title  Xl  of  FIRR£.\  permits  evaluations 
of  real  estate  that  are  not  performed  by 
appraisers.  An  evaluation  is  an 
assessment  of  the  probable  value  of  a 
property  that  does  not  necessarily 
satisfy  all  the  standards  for  an  appraisal 
us  set  forth  in  the  OTSs  regulations.  12 


CFR  564.4.  It  is  performed  by  an 
individual  who  has  the  knowledge  and 
experience  necessary  to  make  an 
informed  assessment  of  the  property's 
value,  but  who  is  not  expected  to  render 
an  appraisal  of  the  property. 

Just  as  Utle  XI  of  FIRREA  does  not 
require  the  use  of  appraisers  in 
connection  with  all  real  estate-related 
financial  transactions,  it  does  not 
provide  that  the  only  persons  who  may 
evaluate  real  estate  collateral  are 
appraisers.  Clearly  savings  associaUon 
personnel  and  others  have  long  provided 
rehable  evaluaUons  in  connecUon  with 
lending  acUviUes.  To  the  extent  that  Utle 
XI  requires  a  change  in  this  practice,  the 
change  is  mandated  only  where  the 
services  of  an  appraiser  are  necessary 
to  protect  federal  financial  and  public 
policy  interests  in  the  real  estate-related 
financial  transacUon  involved. 

The  OTS  has  incorporated  this 
distincUon  in  its  appraisal  regulaUon 
and  has  identified  certain  real  estate- 
related  financial  transactions  which  it 
believes  do  not  require  appraisals  or  the 
services  of  an  appraiser  under  Utle  XI  of 
FIRREA  or  to  saUsfy  the  principles  of 
safety  and  soundness.  Nevertheless, 
even  when  the  services  of  an  appraiser 
are  not  required  in  connection  with  a 
real  estate-related  financial  transaction, 
principles  of  safety  and  soundness 
dictate  that  a  savings  associaUon 
evaluate  the  real  estate  collateral  to 
obtain  some  verification  of  the  value  of 
the  real  estate  involved  in  the 
transaction.  The  OTS  believes  that  for 
such  transactions,  the  use  of  evaluations 
meets  the  purposes  of  Title  XI  of 
FIRREA,  satisfies  the  principles  of 
safety  and  soundness,  reduces 
regulatory  burden,  and  minimizes  costs 
for  savings  associations  and  borrowers, 
especially  in  the  residential  mortgage 
market. 

3.  Amount  of  the  Threshold  Level 

As  stated  earlier,  of  the  approximately 
78  comment  letters  received.  12  favored 
increasing  the  threshold  level  to 
$100,000,  while  65  favored  retaining  the 
$50,000  threshold. 

Commenters  favoring  an  increase  in 
the  threshold  level  were  primarily 
savings  institutions.  Of  the  savings 
institutions  that  commented,  8  of  10 
commenters  favored  raising  the 
threshold  level  to  $100,000.  Many 
corrunenters  stated  that  their  institutions 
had  experienced  very  low  levels  of 
losses  in  connection  with  real  estate- 
related  financial  transactions  below 
$100,000.  Commenters  stated  that  the 
majority  of  their  losses  associated  with 
real  estate-related  financial  transactions 
occurred  in  connection  with  loans 
greater  than  $100,000.  Furthermore,  some 


commenters  asserted  that  the  losses  did 
not  result  from  faulty  or  fraudulent 
appraisals,  but  rather  from  other  factors, 

including  general  economic  decline. 

Comments  opposing  the  increase  in 
the  threshold,  or  suggesting  that  it  be 
lowered,  were  primarily  from  appraisal 
organizations  and  individual  appraisers. 
All  appraisers  and  appraisal 
organizations  that  commented  on  the 
proposal  opposed  raising  the  threshold. 
many  using  identical  language 
containing  broad  assertions  concerning 
the  current  condition  of  the  appraisal 
and  thrift  industnes.  Many  of  the 
commenters  opposing  the  increase 
expressed  the  belief  that  it  would  be 
inappropnate  to  increase  the  threshold 
level  from  S.30,000  to  $100,000.  allegina 
that  there  were  high  levels  of  losses 
experienced  by  insured  depository 
institutions  on  real  estate  loans, 
including  loans  below  the  proposed 
$100,000  threshold  These  commenters, 
however,  did  n.ot  substantiate  their 
claims  with  any  verifiable  data  or 
documentation. 

The  OTS  requested  that  financial 
institutions  commenting  on  the  proposal 
to  increase  the  threshold  from.  $50,000  to 
$100,000  include  specific  information 
about  the  losses  sustained  on  loans  of 
$50,000  or  less,  of  $50,001  to  $100.0(-X1. 
and  of  more  than  $100,000  As  discussed 
below,  the  only  specific  loss  data 
provided  in  the  comment  letters  from 
savings  associations  indicates  that 
savings  associations  have  not  suffered 
high  levels  of  losses  on  loans  of  $100,000 
or  less. 

The  OTS  also  requested  that 
com.ments  from  financial  institutions 
specifically  address  the  estimated  cost 
and  delay  in  obtaining  appraisals:  (1) 
Prior  to  August  23,  1990;  [2)  since  August 
23,  1990;  and  (3)  if  applicable,  after 
savings  associations  are  required  *"  use 
certified  and  licensed  appraisers  for  all 
federally  related  transactior.j. 

After  ca-f-efully  considering 
information  provided  on  loss  experience 
by  the  commentes,  data  from.  Thrift 
Financial  Reports,  and  the  experience 
gained  in  examining  savings 
associations,  the  OTS  believes  that 
$100,000  is  an  appropriate  threshold.  The 
OTS  believes  that  any  losses 
experienced  by  savings  associations  on 
transactions  below  this  level  do  not 
implicate  federal  financial  or  public 
policy  interests  and  that  the  threshold 
level  can  be  raised  consistent  with 
safety  and  soundness. 

in  this  regard,  it  is  important  to  note 
that  even  though  the  OTS  is  increasing 
its  threshold  to  $100,000.  the  OTS  is  sUll 
requiring  savings  associations  to  obtain 
reliable  evaluations  conducted  by 
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competent  individuals  in  connectiun 
with  real  estate-related  transactions  of 
$100,000  or  less.  See  12  CFR  564.3(a). 

Reported  loss  experience.  Five 
savings  institutions  responded  to  the 
request  for  specific  loss  experience  as 
follows:  The  first  savings  association 
indicated  that  95%  of  its  transactions 
were  below  SlOO.OOO  and  that  it  had  not 
experienced  substantial  losses  from 
loan  transactions  below  that  amount 
and  urged  raising  the  threshold. 

A  second  savings  institution 
described  itself  as  a  5135.000,000  thrift 
with  $105,000,000  of  real  estate-related 
loans  and  stated  that  it  had  experienced 
no  losses  in  the  last  12-month  period.  In 
the  past  60  months,  this  institution  had 
experienced  no  more  than  4  or  5 
foreclosure  actions,  with  no  losses 
incurred,  except  one  involving  a  loan  of 
$400,000  for  a  commercial  property.  All 
residential  real  estate  loans  remained 
current  or  had  not  resulted  in  any  losses. 
The  institution  also  stated  that 
foreclosures  general  tended  to  have 
been  on  properties  where  the 
transaction  amount  was  less  than 
$50,000,  and  that  any  losses  were 
unrelated  to  appraisal  problems.  This 
institution  also  urged  raising  the 
threshold. 

A  third  savings  association  with  total 
assets  of  $36,600.00  reported  that  as  of 
December.  1991.  it  held;  (1)  459  real 
estate-related  loans  in  the  less  than 
550,000  category  totaling  $7,608,450  with 
4  losses  totaling  $14,400:  (2)  54  leans  m 
the  550,000-5100,000  category  totaling 
$3,625,096  with  0  losses;  and  (3)  25  loans 
m  the  over-SlOO.OOO  category  totaling 
$16,354,659  with  5  losses  in  the  amount 
of  $24,400.  This  association  also  urged 
raising  the  threshold. 

A  fourth  savings  bank  found,  alter 
reviewing  its  loss  experience  of  the 
previous  two  years,  that  there  had 
actually  been  a  decrease  m  the  number 
of  losses  m  the  $50,000-$! 00. CXX)  loan 
category.  Its  loss  experience  was  greater 
m  dollar  volume  for  real  estate  loans 
over  5200,000  and  in  numbers  of  losses 
for  those  loans  under  $30,000.  This 
institution  explained  that  its  loss 
experience  on  higher  loans  was  caused 
by  the  greater  number  of  high  risk 
commercial  properties  and  residential 


non-owner  occupied  investment 
properties  in  the  above-$100.000  loan 
category  as  well  as  by  the  limited 
number  of  buyers  for  higher  priced 
residential  properties.  This  institution 
believed  that  its  increased  loss 
experience  for  low  balance  loans  could 
be  explained  by  the  job  instability  of 
low  income  borrowers  and  by  the 
location  of  the  collateral  for  low  income 
loans  in  areas  experiencing  greater 
decreases  in  property  values.  It  believed 
that  neither  of  those  risk  factors  would 
be  ameliorated  by  requiring  an 
appraisal.  This  institution  also 
supported  increasing  the  threshold  to 
$100,000. 

A  fifth  savings  institution  indicated 
that  m  its  experience,  delinquency  and 
foreclosure  risks  associated  with  loans 
in  amounts  of  $100,000  or  less  were 
relatively  low,  and  it  found  no 
significant  difference  in  such  risks 
between  loans  in  the  S0-$50.000  range 
and  those  in  the  S50,000-$100,000  range. 
This  savings  bank  supported  the 
threshold  increase  to  $100,000. 

The  limited  data  provided  by  savings 
institutions  to  OTS  indicates  that  larger 
loans  experienced  a  higher  loss  ratio 
than  smalle;  loans  and  that  loans  in  the 
S50,00O-Sl00,000  category  experienced 
the  lowest  loss  ratio. 

Thrift  Financial  Report  Data.  The 
loan  loss  experience  reported  by  the 
comment  letters  that  provided  data  is 
supported  in  several  ways  by  data  in  the 
Thrift  Financial  Reports  (TFR)  filed  by 
savings  associations. 

The  OTS  has  reviewed  the  past  8 
quarters  of  TFR  data  submitted  by 
savings  associations  on  loan  losses  by 
asset  type.  This  review  revealed  that 
savings  associations  experienced  very 
lovv  levels  of  losses  on  home  mortgage 
loans.  See  Table  A  (explained  in  more 
detail  below).  The  OTS  believes  that, 
based  on  its  examination  and 
supervisory  experience  with  savings 
associations,  real  estate  secured  loans 
of  S100,0(X)  or  less  are  primarily  home 
mortgage  loans.  The  low  levels  of  losses 
revealed  by  the  TFR  data  were 
corroborated  by  the  comments  from  the 
savings  associations  that  they  had 
experienced  low  levels  of  losses  on  real 
estate  loans  below  the  proposed 


threshold  of  $100,000.  The  assertion  that 
real  estate  secured  loans  of  $100,000  or 
less  are  primarily  for  home  mortgages  is 
confirmed  by  many  of  the  appraiser 
commenters  who  asserted  that  over  half 
of  residential  mortgage  transactions 
would  fall  below  $100,000. 

The  level  of  capital  required  under  the 
risk  based  capital  standard  further 
ensures  that  savings  associations  will 
not  be  adversely  afffected  by  losses  on 
home  mortgage  loans.  This  conclusion  is 
supported  by  a  comparison  of  TFR  loan 
loss  data  to  the  capital  that  associations 
are  required  to  hold  under  the  risk  based 
capital  standard. 

When  savings  associations  engage  in 
real  estate  related  Tmancial 
transactions,  such  as  real  estate  lending, 
they  must  support  that  activity  with 
capital.  See  12  CFR  part  587.  Savings 
associations  currently  must  hold 
aggregate  capital  equal  to  7.2%  of  their 
loans  that  involve  other  single  fair  ily 
residential  properties  and  3.6%  of  their 
loans  that  involve  single  family 
residential  property.  These  requirements 
are  scheduled  to  increase  to  8%  and  4%, 
respectively,  on  December  31, 1992. 

The  OTS  developed  Table  A  from 
information  provided  in  the  TFRs.  The 
first  two  columns  show  asset  type  and 
the  average  thrift  holdings  by  asset  type. 
This  data  indicates  that  thrift  assets  are 
heavily  concentrated  in  single  family 
permanent  (non-construction) 
mortgages.  The  third  column  shows 
average  annual  net  losses  as  a 
percentage  of  the  average  total  dollar 
amount  invested  in  the  different  types  of 
loans.  The  fourth  column  in  Table  A  was 
derived  by  dividing  the  amount  of 
capital  that  thrifts  are  required  to  hold 
against  each  asset  type  under  the  risk- 
based  capital  rule  by  the  armual  net 
losses  experienced  by  thrifts  for  each 
asset  type.  For  example,  for  single 
family  residential  properties,  the  table 
divides  3.6%  (the  current  capital 
requirement)  by  6  basis  points  (the  net 
loss  experience)  to  get  60.  This  implies 
that  an  association  would  have  to  suffer 
60  times  the  average  annual  loss 
experience  on  single  family  home  loans 
to  deplete  its  capital  cushion  and 
potentially  impact  the  deposit  insurance 
fund. 


Table  A 


Asset  Type 


Average 

thfift 
holdings 
(Mttons) 


Annual  net 
losses 

(percent  ot 
hotdir>gs) 


Risk -based 
capital 

requtremeni/ 
annual  net 


-- 


Single  family  construction  loans , 

Multrtam.ly  construct)©"  leans  

NonresiOentiai  properties  constructKXl  loans. 
Single  famii>  perrnanent  'nolgages  


$12.3 
3.6 
4.1 

389.4 


0.72 
1.46 
4.38 

0.06 


10 
49 
16 

60 


12702  Federal  Register  '  Vol    57.  No.  71  /  Monday,  April  13.  1992  /  Rules  and  Regulations 


Table  A— Continued 


Asset  Type 


^ome  e<^»t>  iTias  cy  craOA        „. 

Mu''''a-ni(y  per-rMnert  mortgages 

No"resj<JentjaJ  permanent  mortgafles . 
Land  loers 


Average 

thrft 
holdings 
(Miions) 


Annua?  net 

losses 
(percent  o* 

holdingsi 


RisV -teased 
capita' 

requirement/ 

annua!  net 

losses 


60 

11  6 
5,95 
6.26 


Average  Thnti  Hotdir^  and  Annuai  Net  Losses  data  calcuiatad  Irom  Thrift  Financial  Repoft  data  Irom  3/31/90  through  12/31/91. 


As  Table  A  shows,  losses  on  single 
family  residential  loans,  which  are 
expected  to  make  up  the  largest  part  of 
all  loans  of  S^.oaooo  or  less,  would  be 
absorbed  easily  by  the  capital  which  the 
savir.g8  association  must  hold  against 
those  loans  under  current  regulations. 
The  analysis  set  forth  above 
demonsu-ates  that  any  losses 
attributable  tc  transactions  of  $100,000 
or  less  would  be  absorbed  by  capital 
and  would  not  adversely  affect  the 
deposit  insurance  fund  or  federal 
finar.ciai  and  public  policy  interests. 

Bcnkdatc  Although  the  OTS  did  not 
receive  a  large  number  of  comment 
letters  containing  loan  loss  experience 
from  savings  institutions,  the  OCC  and 
the  FDIC  in  response  to  similar 
proposed  rulemakings,  received 
significant  data  from  banks 
demonstrating  the  low  risk  of  smaller 
loans.  See  FDIC  final  appraisal  rule. 
Table  A,  57  FR  9045  (March  1, 1992); 
OCC  Hn^l  app'-aisal  rule.  Table  A.  (The 
Federal  Register  of  April  9, 1992).  The 
data  received  by  both  the  OCC  and  the 
FDIC  indicates  that  loans  above 
$100,000  experience  a  higher  loss  ratio 
than  loans  in  the  $50,000-$! 00,000 
category.  Moreover,  the  OCC  and  FDIC 
data  clearly  show  that  losses  on  real 
estate  loans,  as  a  percentage  of 
investment  in  the  $50,001  to  $100,000 
range  and  in  the  $50,000  or  less  range 
are  very  similar.  This  lends  further 
support  to  the  position  of  the  OTS  that 
increasing  the  threshold  to  $100,000  will 
not  pose  a  threat  to  federal  financial  and 
public  policy  interests. 

The  OTS  believes  that  the  loan  loss 
experience  demonstrated  by  the  data 
recieved  by  the  bank  regulatory 
agencies  is  relevant  to  savings 
associations  and  incorporates  by 
reference  data  and  analysis  supporting 
the  FDIC  and  OCC  final  appraisal  rules. 
Like  the  OTS,  the  bank  regidatory 
agencies'  examination  and  supervisory 
experience  has  been  that  most  real 
estate  loans  of  under  $100,000  are  single 
family  home  mortgage  loans. 

Further,  both  banks  and  savings 
associations  utilize  similar  underwriting 
standards  for  such  loans.  Underwriting 


standards  for  analyzing  whether  to 
extend  credit  typically  include  limits  on 
debt-to-income  ratios,  downpayment 
requirements,  etc  One  reason  for  this 
similarity  in  underwriting  standards  is 
that  both  banks  and  savings 
associations  sell  a  large  portion  (over 
50%  in  aggregate)  of  their  eligible  fixed- 
rate  single  family  home  loans  to  the 
Federal  National  Mortgage  Association 
(FNMA)  or  to  Federal  Home  Loan 
Mortgage  Corporation  (FHLMC).  Even 
with  regard  to  institutions  that  do  not 
initially  intend  to  sell  their  loans  to 
FNMA  and  FHLMC.  it  has  been  the  OTS 
supervisory  experience  that  most 
institutions  still  use  FNMA/FHLMC 
underwriting  criteria  to  give  themselves 
the  flexibility  to  sell  their  loans  in  the 
secondary  market  at  a  later  date.  Based 
on  the  foregoing  analysis,  therefore,  the 
OTS  believes  thai  banks  and  savings 
associations  have  similar  loan  loss 
experiences. 

Reported  cost  and  time  to  obtain 
appraisals.  Conimenters  also  were 
asked  to  provide  an  estimate  of  the  cost 
and  time  necessary  to  obtain  appraisals. 
Three  savings  institutions  commented 
on  their  specific  experience  in  obtaining 
appraisals,  and  all  three  indicated  that 
the  cost  and  time  to  obtain  appraisals 
had  increased  since  the  implementation 
of  the  OTS  appraisal  regulation. 

One  association  indicated  that  prior 
to  the  implementation  of  OTS's 
appraisal  regulation.  12  CFR  part  564,  a 
normal  residential  appraisal  could  be 
completed  within  10-12  days.  The 
association  indicated  that  since  then. 
i.e.,  August  23. 1990,  there  has  been  a 
steady  increase  in  the  time  required  for 
and  the  cost  of  residential  appraisals, 
with  a  particularly  marked  increase  in 
the  past  several  months,  due  to  the 
volume  of  refinancings.  A  second 
association  reported  that  prior  to  the 
implementation  of  OTS's  current 
appraisal  regulation,  it  could  carry  out 
its  valuation  process  of  real  estate 
valued  at  or  below  the  $100,000  level 
within  a  few  days  and  at  minimal  cost 
both  to  the  borrower  and  to  the 
institution.  This  association,  which  is 
located  in  a  rural  cotuity,  indicated  that 


the  requirement  for  use  of  certified  and 
licensed  appraisers  will  cause 
substantial  delays  both  because  of  the 
shortage  of  such  licensed  and  certified 
appraisers  in  its  area  and  because 
appraisers  from  outside  the  area  will  be 
unfamiliar  with  the  local  market  and 
will  require  more  time  to  perform  their 
appraisals.  A  third  savings  bank  also 
commented  that,  since  state  licensing 
requirements  had  become  effective, 
identical  appraisals  were  being 
provided  at  a  higher  cost. 

Some  comraenters  stated  that  title  XI 
of  FIRRF.A  does  not  permit  the  cost  of 
obtaining  appraisals  to  be  considered  in 
determining  whether  the  services  of  an 
appraiser  are  required  for  any  class  of 
real  estate-related  financial 
transactions.  Nothing  in  title  XI, 
however,  precludes  consideration  of 
cost  or  delay  in  obtaining  appraisal 
services  in  determining  whether  the 
services  of  an  appraiser  are  required  to 
protect  federal  financial  and  public 
policy  interests 

Reliability  of  the  data.  A  few 
comment  letters  objected  to  basing  any 
conclusion  about  the  level  of  the 
threshold  on  data  provided  in  the 
comment  letters  One  letter  stated  that 
the  data  obtained  would  be  unscientific 
because  it  was  voluntarily  provided  and 
might  not  represent  the  experience  of 
the  thrift  industry  as  a  whole.  The  OTS 
believes  that  the  data  provided  by  the 
commenters  is  representative  of  the 
experience  of  thrifts  and  it  has  generally 
confirmed  the  results  shown  by  the  data 
through  the  use  of  data  collected  on  all 
savings  associations  in  the  TFRs. 

Loss  experience  of  mortgage  insurers. 
Some  commenters  stated  the  opinion 
that  savings  associations  would  suffer 
substantial  losses  on  loans  below 
$100,000.  For  example,  citing  $8~3 
million  in  losses  on  5^,000  claims  paid 
by  its  members  in  1989,  an  association 
of  mortgage  insurance  companies 
opposed  any  increase  in  the  threshold 
level  and  stated  that  the  majority  of  the 
losses  experienced  by  its  members  had 
occurred  on  properties  valued  less  than 
Sino  000  Thp  association  also  stated  its 
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belief  that  inadequately  trained 
appraisers  were  the  cause  of  b  large  part 
of  the  losses  suffered  by  its  membership 
Several  o*her  commenters  echoed  these 
condusions  in  opposing  the  proposal  to 
increase  the  threshold  level 

However,  commenting  savings 
associations  expressed  the  opinion  thai 
losses  on  foreclosed  properties  were 
more  directiy  related  to  other  factors, 
such  as  deterioration  of  the  local  real 
estate  market,  rather  than  to  the 
inadequacy  of  the  appraisal  or 
evaluation  obtained  when  the  loan  was 
originated. 

The  OTS  notes  that  the  mortgage 
insurers'  data  is  reflective  of  loss 
experience  on  residential  mortgage 
loans  that  have  mortgage  insurance. 
Such  loans  are  typically  high  loan-to- 
value  ratio  loans,  which  are  n.skier  m 
general  than  low  loan-to-value  ratio 
leans.  A«  such,  the  mortgage  insurers' 
data  may  be  representative  of  the  loss 
experience  of  only  high  risk  home 
mortgage  loans.  The  mortgage  insurers 
have  not  demonstrated  that  their  loss 
experience,  which  is  based  on  a  hmited 
group  of  loans  that  they  insure,  is 
representative  of  the  loss  experience  of 
the  thrift  industry  as  a  whole 

The  OTS  further  notes  that  as  a  result 
of  the  passage  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  ("FDIOA").  the  Office  of 
Management  and  Budget  ("O.MB'J  is 
conducting  a  study  of  whether  there  is  a 
need  to  establish  de  minimis  levels  for 
commercial  real  estate.  The  OTS  will 
eval'jalc  the  information  provided  m 
that  study  to  determine  whether  any 
further  changes  are  required  in  this  rule 

Effect  of  the  use  of  evaluations  on 
reported  loss  experience.  A  large 
number  of  appraisers  commented  that 
approximately  50  percent  of  all  home 
mortgages  would  be  below  the  $100,000 
threshold  level  given  the  current  median 
price  of  housing  in  the  United  States 
These  commenters  suggested  that 
because  the  services  of  a  certihed  or 
licensed  appraiser  will  not  be  required 
in  connection  with  these  loans,  the 
losses  attributable  to  these  transactions 
will  rise,  even  if  savings  associations 
obtain  evaluations  of  the  real  estate 
collateral  for  these  loans  as  a  matter  of 
safe  and  sound  banking  practice. 

Evaluations  for  transactions  below 
the  threshold  level  as  well  as  for  any 
real  estate-related  financial  transaction 
which  does  not  require  the  services  of 
an  appraiser  under  the  appraisal 
regulatioa  must  provide  information 
that  allows  a  savings  association  to 
determine  whether  its  participation  in 
the  transaction  is  consistent  with  the 
principles  of  safe  and  sound  banking. 
Therefore,  the  OTS  does  not  expect  the 


losses  associated  with  these 
transactions  to  change  materially  as  a 
result  of  the  use  of  evaluations  at  the 
time  the  loans  are  made.  However,  the 
OTS  will  monitor  all  aspects  of  the 
appraisal  rule  and  will  review  the 
appropriateness  of  the  threshold  level  if 
further  experience  shows  that  changes 
are  necessary. 

Past  loss  experience  as  reiiahle  gauge 
of  future  losses.  In  opposing  the  increase 
in  the  threshold  level  one  commenter 
stated  Lhat  past  loss  experience  is  not 
an  accurate  measure  of  future  losses  or 
acceptable  losses.  The  OTS  believes  en 
analysis  of  past  losses  by  real  estate 
loan  type,  in  conjunction  with  other 
factors,  is  an  appropriate  gauge  for 
potential  future  losses. 

Intent  of  the  statute  re,)^c.-Ji::i: 
certified  and  licensed  appraisers. 
Several  commenters  stated  that  title  XI 
of  FIRREA  intends  the  broadest  possible 
use  of  certified  and  licensed  appraisers. 
f-iowever.  the  intent  of  the  legislation 
must  be  read  in  light  of  its  purpose — to 
protect  federal  funancial  and  public 
policy  interests  in  federally  related 
transactions.  Accordingly,  the  OTS  has 
required  the  most  appropriate  use  of 
certified  and  licensed  appraisers 
.necessar}'  to  meet  this  purpose. 

Fu.'-thermore.  the  OTS  favors  the 
development  of  ce.nifica'ion  and 
licensu^g  progra.TiS  by  the  States  and  the 
use  of  certified  and  licensed  appraisers 
in  copjiection  with  all  real  estate-related 
financial  transactions.  However,  for  the 
reasons  discussed  above,  the  OTS  has 
not  mandated  the  use  of  certified  and 
i  censed  appraisers  for  all  real  estate- 
related  financial  transactions. 

Protection  of  consumers.  Several 
appraisers  stated  that  the  $50,000 
threshold  should  be  retained  as  a  means 
of  protecting  consumers  from  paying  too 
much  when  purchasing  a  home.  At  the 
same  time,  savings  associations  have 
stated  that  the  cost  and  time  delays 
associated  with  requiring  com.pliance 
with  the  appraisal  regulation  have  hurt 
consiuners  Both  issues  could  be 
important  considerations  for 
homebuyers. 

Clearly,  homebuyers  can  obtain  an 
appraisal  by  a  certified  or  hcensed 
appraiser  prior  to  purchasing  a  house,  or 
request  that  a  savings  association 
obtain  an  appraisal  by  a  certified  or 
licensed  appraiser  in  connection  with 
any  real  estate-related  financial 
transaction  However,  the  focus  to  Title 
XI  of  FIRRE.^  is  to  prevent  losses  to  the 
deposit  insurance  fund  resulting  from 
faulty  of  fraudulent  appraisals.  The  OTS 
believes  that  Congress  did  not  intend  to 
require  an  appraisal  by  a  certified  or 
licensed  appraiser  as  a  condition  to 
purchasing  or  financing  a  home. 


Ccnflicl  wHh.  policies  of  otbe^  federal 
agencies.  Several  commenters  cbiei  ted 
to  increa.ting  the  threshold  teve  to 
$100,000,  stating  the'  it  w,aiurt  ( i;n.fiict 
with  the  poilr!e^  bein^j  edeptec  'ly 
"federal  housi.njj  assista.'ict^  a^py.ciet" 
such  as  FNM.\.  FHI.,M( .  :he  l)r';,artment 
f'f  Housing  and  Urt,-flr  Development 
,iiL"D).  and  the  Deparment  of  Veterans 
Affairs  (VA  t  There  is  no  conflict.  To  the 
extent  that  an  institution  desires  to 
participate  in  the  HUD  or  VA  mortgage 
-  surancp  protrranu,  or  to  sell  mortgage 
!  as  to  K\MA  or  FHLMC.  it  will  have 
;-  rximply  Kith  the  requirements 
estdblished  by  those  agencies.  The 
raisins  of  the  threshold  level,  therefore, 
does  no!  create  a  conflirl,  b,:'  •''erely 
streamlines  the  appraisal  procedures  to 
be  followed  by  an  institution.  See  also 
OTS  regulations  i:  CFTl  545.32  563.170. 
whic.^  provide  fur  the  use  of  valuations 
prepared  for  loans  made  pursuant  to 
certain  federally  insured  and  guaranteed 
loan  programs. 

Ensuring  independent  judgment  when 
obtaining  evaluations.  Several 
commenters  suggested  that  the 
threshold  should  not  be  increased 
because  Individuals  preparing 
evaluations  could  be  pressured  into 
reporting  a  particular  value  to  meet  the 
requirements  for  a  loan.  Others 
suggested  that  it  was  important  to  have 
an  appraiser  provided  an  independent 
verification  of  the  value  of  real  estate 
offered  as  collateral  since  the 
compensation  of  real  estate  agents  and 
loan  officers  frequently  depends  upon 
the  completion  of  the  transaction  and 
the  amount  involved.  However,  the  OTS 
expects  savings  associations,  as  a 
matter  of  safe  and  sound  practice,  to 
adopt  procedures  to  ensure  that  the 
evaluations  they  receive  are  provided 
by  individuals  who  are  both 
independent  and  competent  to  perform 
the  evaluation.  These  individuals  should 
not  be  under  any  pressure  to  report  a 
specific  value  or  minimum  value.  The 
savings  association's  procedures  would 
apply  to  association  personnel,  as  well 
as  individuals  providing  evaluations  to 
the  association  on  a  fee  basis. 
Additional  benefits  from  the 
participation  of  appraisers.  Several 
commenters  identified  other  benefits, 
such  as  consideration  of  the  highest  and 
best  use  for  the  property  and 
identification  of  hazardous  waste 
problems  associated  with  the  property, 
conferred  by  appraisers'  participation  in 
real  estate  transactions.  While  the  OTS 
encourages  savings  associations  to  use 
certified  or  licensed  appraisers  for 
transactions  below  the  threshold  level, 
the  possibihty  that  appraisers  may  be 
able  to  offer  benefits  not  necessary  to 
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meet  the  requirements  of  title  XI  of 
FIRREA.  or  to  satisfy  the  principles  of 
safe  and  sound  practice,  is  not  a 
sufficient  reason  for  mandating  the 
services  of  an  appraiser  in  connection 
with  all  transactions  below  the 
threshold  level. 

The  need  for  professionalism  among 
appraisers.  A  number  of  appraisers 
stated  that  increasing  the  threshold 
sends  the  wrong  message  regarding  the 
need  for  professionalism  in  the 
appraisal  industry  and  undermines  the 
Congressional  purpose  of  improving 
appraisal  services.  The  OTS  believes 
that  the  opposite  is  true  and  the  OTS 
has  strongly  endorsed  increased 
professionalism  among  appraisers  both 
before  and  after  the  enactment  of  title 
.XI  of  FIRREA. 

Under  the  appraisal  regulation,  the 
services  of  a  professional  appraiser  are 
required  where  the  risk  is  greatest, 
where  the  problems  of  valuing  the  real 
estate  are  most  complex,  and  where  the 
appraiser's  experience  and  training  can 
help  bankers  arrive  at  a  thorough 
understanding  of  the  value  of  the  real 
estate  collateral.  This  information  will 
allow  thrift  managers  to  analyze 
accurately  the  risks  associated  with 
underwriting  those  loans.  By  contrast, 
evaluations  by  competent  individuals 
are  permitted  for  transactions  below 
$100,000,  where  savings  associations 
have  suffered  lower  levels  of  losses  and 
where  the  issues  involved  do  not 
demand  the  level  of  training  and 
experience  required  of  a  certified  or 
licensed  appraiser. 

B.  Definition  Of  Real  Estate  And  Real 
Property 

The  OTS  also  is  adding  a  definition  of 
"real  estate"  and  "real  property"  to 
I  564.2.  Title  XI  of  FIRREA  does  not 
define  'real  estate"  or  "real  property" 
r.or  does  the  context  in  which  these 
terms  are  used  suggest  that  the  terms 
are  intended  to  have  different  technical 
T.eanings.  For  instance,  "real  estate- 
related  financial  transaction"  is  defined 
as 

any  transaction  involving  (A)  the  sale,  lease, 
purchase,  investment  in  or  exchange  of  real 
property,  including  interests  in  property,  or 
the  financing  thereof;  (B)  the  refinancing  of 
real  property  or  interests  in  real  property, 
and  the  use  of  real  property  or  interests  in 
real  property  as  security  for  a  loan  or 
investment,  including  mortgage-backed 
securities. 

HRREA.  section  1121(5),  12  U.S.C.  3350 
(emphasis  added). 

Title  XI  of  FIRREA  also  directs  the 
OTS  to  issue  regulations  requiring  "that 
real  estate  appraisals  be  performed  in 
accordance  with  generally  accepted 
appraisal  standards  promulgated  by  the 


Appraisal  Standards  Board  of  the 
Appraisal  Foundation."  (Emphasis 
added.) 

The  Appraisal  Foundation's 
standards,  referred  to  as  the  Uniform 
Standards  of  Professional  Appraisal 
Practice  ("USPAP"),  have  separate 
definitions  for  "real  property"  ("the 
interest,  benefits,  and  rights  inherent  in 
the  ownership  of  real  estate")  and  "real 
estate"  ("an  identified  parcel  or  tract  of 
land,  including  improvements,  if  any"). 
The  USPAP  also  recognizes  that  the 
terms  are  used  interchangeably  in  some 
jurisdictions. 

The  OTS  used  "real  property"  and 
"real  estate"  interchangeably  throughout 
the  appraisal  rule  to  mean  interests  in 
an  identified  parcel  or  tract  of  land  and 
improvements.  However,  the  OTS  did 
not  intend  these  terms  to  include 
mineral  rights,  timber  rights,  or  growing 
crops  when  they  are  considered 
separately  from  the  parcel  or  tract  of 
land.  Valuation  of  such  interests 
generally  requires  the  services  of  a 
professional  other  than  an  appraiser. 

To  clarify  this  distinction,  the  OTS 
proposed  to  define  "real  property"  and 
"real  estate"  for  purposes  of  the 
appraisal  regulation  as  "an  identified 
parcel  or  tract  of  land,  including 
easements,  rights  of  way,  undivided  or 
future  interests  and  similar  rights  in  a 
tract  of  land,  but  excluding  mineral 
rights,  timber  rights,  or  growing  crops." 

The  OTS  received  3  comments  on  this 
change  to  the  appraisal  regulation.  Two 
coirmienters  supported  the  amendment 
on  the  grounds  that  valuation  of  mineral 
rights,  timber  rights,  or  growing  crops 
required  the  services  of  a  professional 
other  than  a  real  estate  appraiser.  One 
commenter  opposed  the  amendment 
based  on  its  conclusion  that  the 
definition  would  have  the  effect  of 
removing  from  the  definition  of  real 
estate  or  real  property  any  parcel  or 
tract  of  land  with  mineral  rights,  timber 
rights,  or  growing  crops.  This  was  not 
the  OTS's  intent. 

In  many  states,  minerals,  timber,  and 
growing  crops  which  have  not  been 
severed  from  the  land  are  considered 
interests  in  real  estate  or  real  property. 
Consequently,  if  mineral  rights  are 
collateral  for  a  loan  in  one  of  those 
states,  a  question  arises  as  to  whether 
the  savings  association  must  obtain  an 
appraisal  of  the  parcel  or  tract  of  land  to 
which  the  mineral  rights  are  attached, 
but  in  which  the  association  has  no 
interest,  in  order  to  satisfy  the 
requirements  of  part  564. 

The  final  rule  clarifies  that  savings 
associations  are  not  required  to  obtain 
appraisals  of  the  parcel  of  land  to  which 
mineral  rights  or  similar  severable 
interests  in  real  estate  are  attached,  if 


the  transaction  only  involves  the 
severable  interest  rather  than  the  parcel 
or  tract  of  land.  The  OTS  has  also 
broadened  the  e.xclusion  to  cover  other 
natural  constituents  of  the  real  estate 
which  are  severable  from  the  land  such 
as  water  rights.  Where  mineral  rights, 
timber  rights,  or  growing  crops,  and  the 
associated  parcel  or  tract  of  land  are  the 
subject  of  a  real  estate-related  financial 
transaction,  then  the  services  of  an 
appraiser  would  be  required  in 
coimection  with  that  transaction  unless 
one  of  the  provisions  in  §  564.3(a) 
applies. 

In  addition,  the  contribution  of 
relevant  mineral  rights,  timber  rights,  or 
growing  crops  should  be  included  when 
appraising  a  parcel  ofland  which 
possesses  any  of  these  features. 
However,  valuation  of  these  interests 
would  not  be  required  if  they  are  not 
part  of  the  transaction,  or  if  they  are  not 
relevant  to  the  analyses  which  the 
appraiser  needs  to  perform  to  arrive  at 
an  estimate  of  value  for  the  parcel  or 
tract  ofland. 

The  definition  adopted  in  the  final 
rule  has  been  changed  to  clarify  that 
mineral  rights,  timber  rights,  or  growing 
crops,  and  other  severable  interests  in  a 
parcel  or  tract  of  land  are  excluded  from 
the  definition  of  real  estate  when  the 
transaction  involves  only  those 
interests. 

The  definition  in  the  final  rule  has 
also  been  modified  to  make  it  clear  that 
improvements  to  the  parcel  or  tract  of 
land  are  considered  part  of  the  real 
estate  or  real  property  and  must  be 
included  in  the  appraisal. 

III.  Technical  .'Kmendments 

The  OTS  is  making  three  technical 
amendments  to  the  appraisal  regulation. 
The  OTS  finds  that  these  amendments 
are  technical  in  nature  and.  therefore, 
that  public  notice  and  an  opportunity  to 
comment  on  them  is  unnecessary.  See  5 
U.S.C.  553(b](B). 

A.  Clarification  of  Which  Transactions 
Require  the  Services  of  an  Appraiser 

In  an  effort  to  clarify  which 
transactions  require  the  services  of  an 
appraiser,  the  OTS  has  included  a 
technical  amendment  to  §  564-3(ai  '.n 
indicate  that  the  services  of  an 
appraiser  are  required  for  all  real  estate- 
related  financial  transactions  except 
those  identified  in  that  section. 

B.  Clarification  of  the  Abundance  of 
Caution  Exception 

In  an  effort  to  clarify  the  applicability 
of  the  abundance  of  caution  exception  in 

§  564.3(a)(2),  the  OTS  is  amending  the 
regulation  to  indicate  that  the 
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abundance  of  caulion  exemption  is 
available  even  though  an  association 
does  not  take  a  lien  against  the  real 
estate  involved.  The  OTS  did  not  intend 
to  require  appraisals  for  unsecured  real 
estate-related  financial  transactions  that 
would  qualify  for  the  abundance  of 
caution  exenjptior.  if  the  association  had 
taken  a  lien  against  the  real  estate. 

This  technical  amendment  is  for 
clarification  only  and  does  not  increase 
the  categories  of  transactions  to  which 
the  abundance  cf  cajtion  exemption 
applies.  The  abunda.'~,ce  of  caution 
exemption  continues  to  apply  to  real 
estate-related  financial  transactions  in 
which  the  association's  position  is  fuiiy 
protected  by  other  col!.4tera!.  or  in 
which  the  borrower  is  worthy  of 
unsecured  credit,  regardless  of  whether 
the  association  takes  a  ;;en  against  the 
real  estate  invoU  ed 

When  the  association  takes  a  lien 
against  the  real  estate  collateral  without 
obtaining  an  appraisal  of  the  collateral, 
the  OTS  .may  conclude  that  the 
regulatior^  has  been  violated  unless  the 
association  would  make  the  loan  on  the 
same  terms  without  the  real  estate  lien. 
When  the  association  does  not  take  a 
lien  against  the  real  estate  which  is  the 
subject  of  the  transaction,  the  OTS  may 
conclude  that  the  regulation  has  been 
violated  if  the  association  s  position  is 
not  adequately  protected  by  other 
collateraJ  or  if  the  borrower  is  not 
worthy  of  unsecured  credit. 

C.  Effect  of  Section  472(b](l)  of  FDICIA 

Section  4r2(b!(i;  of  FTJICIA  amended 
section  1119i'aj{l)  of  FIRRE.\,  12  U.S.C. 
3348(a);i].  to  delay  the  date  by  which 
regulated  institutions  must  use  certified 
or  licensed  appraisers  from  December 
31. 1991  to  December  31. 1992.  The  OTS 
is  adopting  a  technical  amendment  to 
conrirm  that  the  OTS  has  delayed  until 
December  31.  1992  the  date  by  which 
savings  associations  must  use  certified 
and  licensed  appraisers  for  all  federally 
related  transactions. 

It  is  not  a  violation  of  the  OTS 
app-aisa!  regulation  for  a  savings 
association  to  obtain  appraisal  services 
prior  to  December  31,  1992  from  an 
individual  who  is  not  a  State  certified  or 
licensed  appraiser.  However,  savings 
associations  still  must  determine 
whether  State  law  requires  the  use  of 
State  certified  or  licensed  appraisers  in 
connection  with  transactions  prior  to 
December  31.  1992 

IV   Waiver  of  Delayed  Effective  Date 

This  final  rule  is  effective  on  April  13, 
1992.  The  30-day  delayed  effective  date 
required  under  the  Administrative 
Procedure  Act  ['  AP.A")  is  waived 
pursuant  to  5  U.S.C.  553(d)(1)  which 


provides  for  waiver  when  a  substantive 
rule  "grants  or  recognizes  an  exemption 
or  relieves  a  restriction."  The 
amendments  adopted  in  this  final  rule 
exempt  additional  transactioiiB  from  the 
appraisal  regulation  and  provide 
technical  clarifications  which  have  the 
effect  of  relieving  perceived  restrictions. 
Consequently,  all  amendments  in  this 
final  rule  meet  the  requirements  for 
waiver  set  forth  in  the  APA 

V  Regulator}  Fie vibility  Act;  Executive 
Order  12291 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  the  Director 
of  the  OTS  certifies  that  these  changes 
are  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  OTS  also  has  determined  that 
these  amendments  do  not  constitute  a 
"major  rule"  within  the  meaning  of 
Executive  Order  12291  and  Treasury 
Department  Guidelines.  Accordingly,  a 
Regulatory  Impact  Analysis  is  not 
required  on  the  grounds  that  the 
proposed  regulation,  if  adopted: 

(1)  Would  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more, 

(2)  Would  not  result  in  a  major 
increase  in  the  cost  of  thrift  operations 
or  governmental  supervision,  and 

(3)  Would  not  have  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity. 
or  innovation,  within  the  meaning  of  the 
executive  order. 

Overall  the  OTS  expects  the  changes 
to  benefit  consumers  and  savings 
associations  regardless  of  size  by 
reducing  costs  without  increasing  the 
risk  of  loss  to  the  deposit  insurance 
fund. 

VI.  Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  rule  tias  been 
reviewed  and  approved  by  the  OMB 
under  control  number  1550-0011  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  {44  U.S.C. 
3504(h)).  Th3  estimated  average  annual 
burden  associated  with  the  collection  of 
information  in  this  final  rule  is  78  hours 
per  recordkeeper. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1550). 
Washington,  DC  20503,  with  copies  to 
the  Office  of  Thrift  Supervision.  1700  G 
Street  NW.,  Washington.  DC  20552. 

Total  Burden:  2200  recordkeepersx78 
hours =171.600  total  burden  hours. 


List  of  Subjects  in  12  CFR  Part  564 

Appraisals.  Mortgages.  Real  estate 
appraisal.  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble.  The  Office  of  Thrift 
Super\'ision  hereby  proposes  to  amend 
part  564.  subchapter  D.  chapter  V.  title 
12  of  the  Code  of  Federal  Regulations,  as 
follows: 

P,ART  564— APPRAiSALS 

1.  Itie  auinonty  citation  lor  part  564  is 
revised  to  read  as  follows: 

Authority:  Title  XL  Pub.  L.  101-73. 103  Stat. 
511  (1989)  (12  U.S.C.  3331  et  seq.).  sec.  2,  48 
Stat.  128.  as  amended  (12  U.S.C.  1462);  sec.  3 
as  added  by  sec.  301, 103  Stat.  278  (12  U.S.C 
1462a):  sec.  4,  as  added  by  sec.  301. 103  Stat, 
208  (12  U.S.C.  1463):  sec.  5.  48  Stat.  132.  as 
amended  (12  U.S.C.  1464):  sec.  18(m).  64  Stat 
873,  as  added  by  sec.  221. 103  Stat.  267  (12 
U.S.C.  1828(m));  title  IV.  Pub.  L.  102-242.  sec. 
472. 105  Stat.  2386  (12  U.S.C.  3348). 

2.  Section  564.2  is  amended  by 
redesignating  paragraphs  (g)  through  (k) 
as  paragraphs  (h)  through  (1), 
respectively,  and  by  adding  a  new 
paragraph  (g)  to  read  as  follows: 

§  564.2    Definition*. 

•  •        •        •        • 

(g)  Real  estate  or  real  property  means 
an  identified  parcel  or  tract  of  land,  with 
improvements,  and  includes  easements, 
rights  of  way.  undivided  or  future 
interests,  or  similar  rights  in  a  tract  of 
land,  but  does  not  include  mineral 
rights,  timber  rights,  growing  crops. 
water  rights,  or  similar  interests 
severable  from  the  land  when  the 
transaction  does  not  involve  the 
associated  parcel  or  tract  of  land. 

•  •        •        •        • 

3.  Section  564.3  is  amended  by 
revising  the  section  heading,  paragraphs 
(a)  heading,  (a)  introductory  text,  and  (a) 
(1)  and  (2):  and  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 

5  564.3    Appraiftatt  nkquired,  transactions 

requiring  a  Stale  ce'':i*te-5  o.-  utens*!: 
appraiser. 

va;  Appraisals  required.  While 
supervisory  guidelines,  general  financial 
institution  operating  practices,  or  other 
prudent  standards  may  also  require  an 
appropriate  evaluation  of  real  property 
collateral,  an  appraisal  performed  by  ■ 
State  certified  or  licensed  appraiser  in 
accordance  with  this  pari  is  required  ' 


'  Appraisal*  purtuant  to  thii  pari  are  no(  required 
for  loana  made  pmuaot  to  certain  federally  insured 
or  guaranteed  programa  at  tet  forth  in  {}  545.32  and 
563.170  of  thi»  chapter. 
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for  all  real  estate-related  financial 
transactions  except  those  in  which: 

(1)  The  transaction  value  is  SIOO.OOO 
or  less; 

(2)  Either: 

(i)  A  lien  on  real  property  has  been 
taken  as  collateral  solely  through  an 
abundance  of  caution  and  where  the 
terms  of  the  transaction  as  a 
consequence  have  not  been  made  more 
favorable  than  they  would  have  been  in 
the  absence  of  a  hen;  or 

(ii)  The  regulated  institution  has  not 
taken  as  collateral  a  lien  on  real 
property  and  either  the  institution  is 
fully  protected  by  other  collateral,  or  the 
borrower  qualifies  for  unsecured  credit; 
•        •        *        *        * 

(d)  Effective  date.  Savings 
associations  are  required  to  use  Slate 
certified  or  hcensed  appraisers  as  set 
forth  in  this  part  no  later  than  December 
31. 1992. 

Dated;  March  31. 1992. 

By  the  Office  of  Thrift  Supervision; 

Timothy  Ryan, 

Director.  I 

[FR  Doc.  92-7963  Filed  4-10-92:  8:45  am] 
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Regulatory  Capital:  Resident  al  B-;dge 
Loans 

agency:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Final  rule. 

summapy:  The  Office  of  Thrift 
S  .;  ►  -.    .on  (OTS)  is  revising  its  risk- 
based  capital  regulation  to  include  in 
the  50  percent  risk-weight  category 
certain  construction  loans  to  finance  the 
building  of  pre -sold,  1-4  family 
residences.  Only  those  loans  made  in 
accordance  with  sound  lending 
principles  to  builders  with  substantial 
project  equity  would  qualify  for  the  50 
percent  risk-weight.  To  qualify  for  the  50 
percent  risk-weight  category,  the  loans 
must  satisfy  specific  prudential  criteria 
and  conservative  underwriting 
standards.  Included  in  these  criteria  is 
the  requirement  that  a  builder  must  have 
substantial  equity  at  risk  in  the 
construction  project.  In  addition,  the 
homes  generally  will  be  required  to  be 
sold  under  firm  contracts  to  purchasers 
who  have  obtained  firm  commitments 
for  permanent  qualifying  mortgages.  The 
home  buyer  also  must  have  made  a 
substantial  earnest  money  deposit.  This 


regulatory  amendment  is  intended  to 
facilitate  lending  to  creditworthy 
builders  to  finance  the  construction  of 
pre-sold  homes. 
EFFECTIVE  DATE:  May  13.  1992. 
FOR  FURTHER  INFORMATION  CONTACT 
John  F.  Connolly.  Program  Manager, 
Capital  Policy.  (202)  906-6465. 
Supervision  Policy.  Office  of  Thrift 
Supervision.  1700  G  Street,  NW., 
Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION:  On 
December  17, 1991,'  OTS  proposed  to 
amend  its  capital  rule,  12  CFR  part  567, 
(the  "Proposal")  by  placing  certain 
conservatively  underwritten  residential 
construction  loans  ("residential  bridge 
loans")  in  the  50  percent  risk-weight 
category  in  computing  risk-based  capital 
requirements.  Such  loans  are  currently 
in  the  100  percent  risk-weight  category. 

Loans  to  individuals  to  fund 
construction  of  their  own  homes  are 
already  included  in  the  50  percent 
category  under  the  risk-based  capital 
rules  of  the  Office  of  the  Comptroller  of 
the  Currency  ("OCC")  and  the  OTS.  The 
proposed  amendment  would  give 
parallel  treatment  to  qualifying 
residential  bridge  loans  made  directly  to 
builders  for  the  construction  of  pre-sold 
homes.  The  other  federal  banking 
agencies  are  considering  adoption  of 
similar  capital  treatment  for  these  types 
of  loans. 

Supervisory  Experience 

In  general,  supervisory  experience 
and  available  data  suggest  that  single- 
family  residential  construction  loans 
experience  lower  loss  rates  than  either 
acquisition  and  development  loans  for 
residential  property  or  construction 
loans  for  multifamily  and  commercial 
real  estate  properties.  Furthermore, 
experience  suggests  that  institutions  can 
reduce  losses  significantly  on  residential 
construction  through  adherence  to  the 
prudential  lending  criteria  set  forth  in 
this  rule. 

Data  for  residential  construction 
lending  from  the  Thrift  Financial 
Reports  for  the  six  quarters  ending  June 
30, 1991  show  that  savings  associations 
experienced  average  charge-offs  on  1-4 
family  residential  construction  loans  of 
0.60  percent  of  such  loans  over  that 
period.  This  compares  favorably  with 
charge-off  rates  on  multifamily 
construction  lending  and  non-residential 
construction  lending  of  1.62  percent  and 
2.7  percent,  respectively. 

Furthermore,  the  1-4  family 
residential  construction  lending 
category  includes  higher-risk  loans  such 
as  loans  for  large  tract  construction. 


speculative  constrjction,  and  some  land 
development  loans.  This  broader 
category,  therefore,  is  a  riskier  category 
of  lending  than  would  be  eligible  for  the 
50  percent  risk-weight  category'  under 
this  rule.  Moreover,  residential  bridge 
loans  that  are  supported  by  firm 
purchase  contracts  and  substantia! 
purchaser  earnest  money  deposits 
contain  elements  of  safety  that  are  not 
present  in  specu'.ativ.-^  and  trart 
development  lending.  Consequently,  the 
OTS  anticipates  that  loss  rates  on 
residential  bridge  loans  meeting  the 
strict  underwriting  criteria  of  this  rule 
will  be  significantly  less  than  those  on  a 
typical  portfolio  of  residential 
constniction  loans.  For  these  leasons, 
the  OTS  has  concluded  that  placing 
residential  bridge  loans  in  the  50  percent 
risk-weight  category  should  provide 
ample  capital  protection  against  the  risk 
of  these  loans. 

Relatioiiship  to  Section  613  of  the 
Resolution  Trust  Corporation 
Refinancin.?,  Restructuring,  and 
Improvement  .^ct  of  1991 

Section  618  of  the  Resolution  Trust 
Corporation  Rcfinancirg.  Restructuring, 
and  Improvement  .Act  of  1991  ^  directs 
the  OTS  and  the  other  banking  agencies 
to  place  certain  pre-sold.  single-family 
construction  loans  and  multifamily 
housing  loans  in  the  50  percent  risk- 
weight  category  for  the  purpose  of 
computing  nsk-based  capital 
requirements.  As  stated  in  the  preamble 
to  the  Proposal,  this  rulemaking 
preceded,  and  was  independent  of,  that 
statutory  provision.  Nevertheless,  this 
final  rule  satisfies  the  residential 
construction  loan  provisions  of  section 
618(a). 

In  view  of  the  similarity  between  the 
Proposal  and  the  provisions  of  section 
618(a),  the  OTS  concluded  that  the 
Proposal  provided  reasonable  notice 
and  basis  for  comment  on  both  the 
Proposal  and  the  applicable  provisions 
of  section  618(a).  Accordingly,  the  OTS 
has  determined  that  it  is  not  necessary 
to  publish  a  revised  proposal  for 
conmient. 


Analysis  of  Comments 

The  OTS  sought  comment  on  all 
aspects  of  the  Proposal,  and  specifically 
solicited  comment  on  the  builder  equity 
and  home  purchaser  earnest  money 
deposit  requirements  of  the  Proposal.  In 
response,  the  OTS  received  19  comment 
letters  from  savings  associations,  trade 
associations,  and  other  companies 
involved  in  various  aspects  of 
residential  construction.  Key  points 
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made  in  the  comments  are  summarized 
below. 

Builder's  Equity 

The  OTS  specifically  requested 
comment  on  the  minimum  amount  of 
project  equity  to  require  a  builder  to 
have  in  a  home  construction  project.  The 
proposed  rule  required  the  builder  to 
have  project  equity  equal  to  at  least  25 
percent  of  the  projected  value  of  the 
residence. 

Commenters  generally  agreed  with  the 
concept  of  requiring  substantial  "builder 
equity"  to  ensure  that  the  builder  has  a 
sufficient  financial  stake  in  a  home's 
construction.  Most  commenters. 
however,  said  that  requiring  a  25 
percent  equity  position  was  too  high  and 
would  impair  the  usefulness  of  the 
proposal  as  a  means  to  facilitate  the 
availability  of  credit  to  sound 
borrowers.  These  commenters  generally 
stated  that  a  builder  equity  requirement 
of  10-15  percent  would  provide 
adequate  protection  to  the  lender  while 
enhancing  the  benefits  to  be  denved 
from  increasing  the  credit  available  for 
conservative,  pre-sold  residential 
construction. 

Other  commenters  discussed  the 
difficulty  of  defining  builder  equity 
because  of  the  wide  variation  of 
construction  practices.  Recommended 
approaches  to  computing  a  builders 
equity  included  limiting  the  loan  amount 
to  a  percentage  of  the  sales  contract  and 
defining  the  builder's  financial  stake  to 
be  the  payment  of  some  percentage  of 
actual  construction  costs. 

In  light  of  these  tvj.Timont:-,  the  OTS 
has  decided  to  modify  its  approach  for 
ensuring  that  a  builder  has  substantial 
equity  at  risk.  Under  the  modified 
approach,  a  builder's  financial  stake  will 
result  from  the  combination  of  the 
following  requirements.  First  the  builder 
will  be  required  to  fund  a  significant 
percentage  of  direct  construction  costs 
before  any  drawdown  on  the  loan 
Generally,  this  will  require  the  builder  to 
pay  the  first  10  percent  of  direct  costs. 
Second,  the  loan  will  be  limted  to  80 
percent  of  the  sales  price.  Finally,  the 
lender  and  builder  must  adhere  to  an 
acceptable  funds  disbursement  system 
With  regard  to  the  latter,  the  thrift  will 
be  required  to  disburse  funds  under  a 
system  designed  to  ensure  the  retention 
of  sufficient  undisbursed  loan  funds 
throughout  the  construction  process  to 
fund  project  completion.  Generally,  this 
requires  use  of  a  construction  budget  or 
cost  breakdown  and  a  reasonable  funds 
disbursement  policy.  This  would 
identify  cost  overruns  and  cause  the 
builder  at  that  time  to  cover  costs 
overruns  and  other  nonapproved  costs 


not  in  accordance  with  the  initial 
construction  budget. 

For  example,  if  the  sales  price  of  the 
house  was  SlOO.OOO  and  direct  costs  [i.e., 
land,  labor  and  material)  were  $90,000, 
the  residential  bridge  loan  could  be  for 
up  to  $80,000.  The  builder  would  be 
required  to  fund  the  first  $9,000  of  direct 
costs  for  the  hom.e's  construction. 

Purchaser's  Earnest  Money  Deposit 

The  OTS  also  requested  comment  on 
the  amount  of  earnest  money  deposit 
that  home  purchasers  should  be  required 
to  make  The  Proposal  required  an 
earnest  money  deposit  equal  to  5 
percent  of  the  loan  amount. 

The  majority  of  commenters  stated 
that  a  5  percent  deposit  was  higher  than 
necessary  m  light  of  the  other  criteria 
being  i.mposed  Several  commenters  said 
that  a  large  deposit  requirement  would 
hinder  the  usefulness  of  the  rule  change 
because  purchasers  generally  will  be 
unwilling  or  unable  to  make  such  a 
deposit.  One  com.menter  also  suggested 
that  such  large,  nonrefundable, 
"liquidated  damages"  pro\-ision  is  not 
permissible  under  California  law. 

The  majority  of  commenters 
recom.Tiended  following  the  customary 
practice  of  keying  the  earnest  money  to 
the  sales  price,  not  the  loan  amount. 
Because  the  sales  price  is  a  larger 
amount,  requiring  a  lower  percentage 
can  result  in  a  comparable  deposit. 

.'Xfter  considering  these  comments,  the 
terms  of  Section  618,  and  the  protective 
effects  of  the  other  criteria  being 
imposed,  the  OTS  has  decided  to  modify 
the  deposit  requirements.  As  modified, 
this  final  rule  will  require  a  substantial 
earnest  money  deposit.  This  is  generally 
expected  to  be  at  least  3  percent  of  the 
sales  price. 

Other  Comments 

A  number  of  commenters  sought 
clarification  of  whether  loans  financing 
multi-home  projects  would  qualify  as 
residential  b.ndge  loans  under  the 
proposal  Some  commenters  discussed 
difficulties  of  applying  the  requirements 
of  the  proposal  to  multi-home  projects. 

The  OTS  has  decided  to  address  this 
issue  m  its  final  rule  by  requiring  that 
sufficient  documentation  be  retained  for 
each  loan,  as  well  as  the  home 
construction  and  sale,  to  demonstrate 
adequately  compliance  with  the  criteria 
of  this  rule  This  permits  loans  for  homes 
in  multi-home  projects  to  qualify  as 
residential  bridge  loans  on  the  same 
terms  as  residential  bridge  loans  for  the 
construction  of  smgie-home  projects. 

Although  the  separate  documentation 
requirements  may  add  an  element  of 
complexity  for  lenders  and  builders 
choosing  to  have  loans  in  multi-home 


projects  qualify  as  residential  bridge 
loans,  this  requirement  is  necessary  to 
ensure  compliance  with  the  criteria  of 
this  rule. 

Furthermore,  the  separate 
documentation  requirement  does  not 
resolve  the  difficulty  of  prorating  joint 
costs  of  a  large  multi-home  construction 
projects  to  individual  home  contracts. 
However,  this  problem,  as  a  general 
matter,  must  also  be  dealt  with  in 
pricing  and  establishing  the  value  of 
individual  homes  in  a  multi-home 
development.  The  OTS  will  look  to  the 
reasonableness  of  the  proration  of  costs 
to  the  number  of  homes  in  a  project  and 
the  contract  prices  for  the  individual 
homes.  The  OTS  retains  the  discretion 
to  determine  that  costs  and  builder's 
equity  are  not  being  pro-rated 
reasonably  and  to  refuse  to  permit  the 
reduced  risk-weighting  of  related  loans. 

Another  commenter  urged  the  OTS  to 
retain  the  flexibility  to  treat  residential 
construction  loans  as  residential  bridge 
loans  if  the  loans  are  supported  by 
insurance  contracts  that  guarantee 
completion  and  sale  of  the  home  at  a 
contracted  sale  price.  Another 
commenter  suggested  giving  the  reduced 
risk-weight  to  loans  under  certain 
affordable  housing  programs.  The  OTS 
is  retaining  the  discretion  to  give  the 
reduced  risk-weight  treatment  to  these 
and  other  conservatively  underwritten 
residential  construction  loans  that  are 
demonstrated  to  be  as  safe  as  those 
meeting  the  specific  criteria  of  this  rule. 

Several  commenters  noted  that 
construction  delays  could  be  caused  by 
requiring  purchasers  to  have  firm 
commitments  for  qualifying  mortgages, 
particularly  in  multi-home  projects.  One 
commenter  recommended  substituting, 
as  an  alternative  to  a  firm  loan 
commitment,  the  issuance  of  a 
commitment  for  private  mortgage 
insurance  issued  for  the  benefit  of  the 
permanent  lender,  whether  or  not 
identified  as  of  the  commitment  date. 
This  commenter  noted  that  the 
determination  of  a  mortgage  insurance 
company  to  issue  a  mortgage  insurance 
commitment  would  provide  substantial 
assurance  of  the  creditworthiness  of  the 
home  purchaser  and  the  value  and 
marketability  of  the  home  under 
construction.  The  commenter  asserted 
that  reliance  on  such  a  commitment 
could  reduce  delays  caused  by  waiting 
for  a  firm  loan  commitment  from  a 
permanent  lender. 

The  OTS  has  determined  that  such  a 
commitment  may  be  substituted,  with 
OTS  approval,  for  a  firm  loan 
commitment.  The  existence  of  such  an 
insurance  commitment  also  will  be 
considered  as  a  factor  to  the  extent 
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relevant  when  OTS  weighs  requests  for 
other  varances  from  'he  sp^cif;^ 
criteria  of  th;3  oiit' 

The  OTS  concurs  with  a  ccmment  that 
"star.dard  conditions  precedent  and 
subsequent'  should  not  keep  a  contract 
from  being  considered  firm.  Such  a 
standard  condition  of  the  purchase 
contract  is  satisfactory  completion  of 
the  home  by  the  builder  in  accordance 
with  the  contract  Such  standard 
conditions,  however,  generally  do  not 
include  corditiona  requiring  a  separate 
credit  decision  or  conditions  relying  on 
the  occurrence  of  events  outside  of  the 
cnnstrjction  of  the  home  [e.g..  sale  of 
the  purchaser's  cur-ent  residence). 

The  OTS  also  azre^s  with  another 
ccmmenter  that  the  OTS  should  clarify 
that  the  rile  will  apply  to  1-4  family 
residences,  not  just  single  family  homes. 
This  dptermina'Jcn  is  consistent  with 
the  proposed  actions  of  the  other 
Federal  banking  agencies  and  with  the 
OTS  definition  of  a  "qualifying  mortgage 
loan    under  the  capital  rules. 

Several  other  commenters  stated  that 
there  are  alternatives  to  the  percentage- 
of-completion  schedule,  such  as  a 
voucher  system,  that  are  equally  safe. 
Under  .a  voucher  system,  a  lender  makes 
disbursements  to  subcontractors  and 
suppliers  upon  proof  of  satisfactory 
performance.  The  OTS  will  permit  the 
use  of  any  acceptable  system  requiring 
work  to  be  satisfacorily  completed  at  a 
preapproved  cost  before  loan 
disbursements  are  made.  The  system 
must  work  together  with  the 
requirement  that  the  lending  th-rift  at  all 
times  retain  sufficient  undisbursed  loan 
funds  to  finish  the  construction  project. 
This  means  that  cost  overruns  must  be 
covered  by  the  builder  at  the  time  they 
are  identified. 

Finally,  one  commenter  urged  the  OTS 
to  issue  a  final  rule  only  in  conjunction 
wh  the  other  Federal  banking  agencies. 
in  order  to  mamtain  competitive  equity 
between  banks  and  savings 
associations,  the  OTS  has  worked  with 
the  other  Federal  ba.nking  agencies  to 
develop  parallel  treatment  of  residential 
bndge  loans. 

Furthermore,  the  other  Federal 
banking  agencies  are  in  the  process  of 
considering  actions  to  provide  parallel 
capital  treatment  to  residential  bridge 
loans.  The  OTS  is  ussuing  this  final  rule 
prior  to  those  agencies  making  their 
final  determinations  on  the  issues 
addressed  by  this  rule.  The  OTS  is 
working  with  them  in  considering  these 
issues.  The  OTS  will  exercise  the 
discretion  granted  to  it  by  this  rule  to 
achieve  as  much  harmony  as  possible 
with  the  final  positions  of  the  other 
Federal  banking  agencies. 


The  OTS  has  considered  these  and  all 
other  comments  received  in  adopting 
this  final  rule. 
Kesidentid!  Bridge  Loan  Rule 

The  OTS  is  amending  its  capital 
regulation  to  place  residential  bridge 
loans  in  the  50  percent  risk-weight 
category.  To  qualify  for  the  50  percent 
risk-weight  \he  loans  must  meet  the 
criteria  specified  below. 

(1)  The  loan  to  the  builder  may  not 
exceed  80  percent  of  the  sales  price  of 
the  pre-sold  home. 

(2)  The  loan  must  be  secured  by  a  first 
hen  on  the  lot.  house  under  construction, 
and  other  improvements. 

(3)  The  lending  association  must 
disburse  the  loan  funds  under  an 
acceptable  funds  disbursement  system 
ensuring  that  the  association  retains 
sufficient  undisbursed  loan  funds 
throughout  the  construction  process  to 
fund  the  project's  completion  in 
accordance  with  a  reasonable  initial 
construction  budget.  Under  this  system 
the  builder  will  be  required  to  cover  any 
cost  overruns  [i.e^  any  costs  that  exceed 
the  initial  construction  budget)  and  any 
other  costs  not  included  in  the 
construction  budget. 

(4)  To  ensure  that  the  builder  has 
significant  equity  at  risk  in  the  project, 
the  builder  generally  must  incur  at  least 
the  first  10  percent  of  direct  costs  [i.e., 
the  actual  costs  of  land,  labor,  and 
materials).  If  the  builder  owns  the  lot, 
his  cost  basis  in  the  lot  (not  the  lot's 
appraised  value]  will  be  used  to 
determine  his  payment  of  direct  costs 
related  to  the  project. 

(5)  Before  making  the  loan,  the 
savings  association  must  obtain 
documentation  showing  that  the 
prospective  home  purchaser  intends  to 
purchase  the  residence  and  has  the 
ability  to  obtain  a  qualifying  mortgage 
loan  sufficient  to  purchase  the 
residence.  Generally,  the  OTS  will 
require  this  documentation  requirement 
to  be  satisfied  by  the  home  buyer 
signing  a  firm  purchase  contract  for  the 
residence  and  obtaining  a  firm 
commitment  for  a  qualifying  mortgage 
loan,  as  defined  in  12  CFR  567.1  (u).  from 
the  permanent  lender.  The  association 
making  the  construction  loan  could 
commit  to  make  the  permanent  loan 
itself  or  could  obtain  a  loan  commitment 
from  a  third-party  lender. 

The  OTS  retains  the  discretion, 
however,  on  a  case-by-case  basis  to 
allow  an  association  to  rely  on  a 
commitment  for  private  mortgage 
insurance  for  the  benefit  of  a  permanent 
lender.  The  mortgage  insurance 
commitment  could  permit  classification 
of  a  loan  as  a  residential  bridge  loan 
prior  to  the  home  purchaser  obtaining  a 


firm  loan  commitment.  The  mortgage 
insurer  must  be  approved  by  the  Federal 
Home  Loan  Mortgage  Corporation  or  the 
Federal  National  Mortgage  Association. 

(6)  The  prospective  home  buyer  must 
make  a  substantial  "earnest  money"' 
deposit  that  would  be  subject  to 
forfeiture  if  the  buyer  defaults  on  the 
contract.  In  general,  the  earnest  money 
deposit  is  expected  to  be  at  least  3 
percent  of  the  sales  price,  and  shall  be 
held  by  the  savings  association  in 
escrow.  The  terms  of  the  escrow  must 
provide  that  in  the  event  of  default,  the 
escrow  funds  a."^  first  to  be  used  to 
compensate  the  association  for  its  losses 
on  the  residential  bridge  loan  with  any 
remainder  being  turned  over  to  the 
builder  for  use  in  accordance  with  the 
terms  of  the  contract  with  the  home 
purchaser. 

(7)  For  multi-home  projects,  the 
documentation  for  each  loan  and  home 
sale  must  be  sufficient  to  demonstrate 
compliance  with  the  criteria  of  this  rule. 

(8)  The  loan  must  be  made  for  the 
construction  of  a  home  on  a  developed 
building  lot  that  is  platted  and  bonded, 
or  satisfies  comparable  requirements  of 
the  appropnate  muiiicipal  authority. 

(9)  if  at  any  time  during  the  life  of  the 
construction  loan  any  of  the  criteria  of 
this  rule  are  no  longer  satisfied,  the 
association  must  immediately 
recategcrue  the  loan  at  a  100  percent 
risk-weight  and  must  accurately  report 
the  loan  in  the  association's  next 
quarterly  Thrift  Financial  Report: 

(10)  The  home  purchaser  must  intend 
that  the  home  will  be  owner-occupied; 

(111  The  home  purchaserfs)  must  be 
an  individual(s).  not  a  partnership,  joint 
venture,  tnist  corporntion,  or  any  other 
entity  (including  an  entity  acting  as  a 
sole  proprietorship)  that  is  purchasing 
the  home(s)  for  spectilative  purposes; 
and 

(12)  The  loan  m.ust  be  performing  and 
rot  more  than  90  days  past  due,  as  the 
OTS  requires  for  permanent  qualifying 
mortgages. 

(13)  The  loan  m.ust  be  made  in 
accordance  with  sound  lending 
principles.  The  OTS  retains  the 
discretion  to  determine  that  any  loans 
not  meeting  sound  lending  principles 
must  be  placed  in  a  higher  nsk-weight 
category. 

The  general  bitimjards  of  the 
regulation  are  expected  to  be  satisfied  in 
the  manner  described  above.  The  OTS, 
however,  retains  the  discretion  to 
modify  the  standards  on  a  case-by-case 
basis  upon  OTS  determination  that  the 
modification  would  not  be  inconsistent 
with  the  safety  and  soundness 
objectives  of  this  rule. 
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Associations  must  make  available  to 
OTS  examiners  documentation 
demonstrating  compliance  with  these 
criteria.  The  OTS  may,  upon  review  of 
the  association's  residential  bridge 
loans  and  related  documentation, 
determine  that  such  loans  do  not  meet 
the  criteria  of  this  rule.  Such  loans 
would  then  be  placed  in  a  higher  risk- 
weight  category'. 

The  OTS  plans  to  revisit  these 
standards  approximately  one  year  after 
the  effective  date  of  this  rule  to  evaluate 
the  rule's  operation  and  whether 
changes  are  needed. 

Regulatory  Flexibility  Act 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  it  is  hereby  certified  that  this 
proposal  will  not  have  a  significant  or 
disprnnortionate  economic  impact  on  a 
substantial  number  of  small  entities. 
Furthermore,  this  proposed  rule  would 
not  impose  any  new  recordkeeping  or 
other  requirements  on  any  associations 
and  would  lower  the  current  risk- 
weighting  of  residential  bridge  loans 
from  100  percent  to  50  percent. 
Accordingly,  a  Regulatory  Flexibility 
Act  Analysis  is  not  required. 

Executive  Order  12291 

The  Director  of  the  OTS  has 
determined  that  this  proposed  regulation 
does  not  meet  any  of  the  conditions  set 
forth  in  Executive  Order  12291  for 
designation  as  a  "major  rule." 
Consequently,  a  Regulatory  Impact 
Analysis  is  not  required. 

List  of  Subjects  in  12  CFR  Part  567 

Capital,  Reporting  and  recordkeeping 
requirements,  Savings  associations 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  amends  part  567, 
chapter  V,  title  12.  Code  of  Federal 
Regulations,  as  set  forth  below 

SUBCHAPTER  D— REGULATIONS 
APPUCABLE  TO  ALL  SAVINGS 
ASSOCIATIONS 

1.  The  authority  for  part  567  continues 
to  read  as  follows: 

Authority:  Sec.  2.  48  Stat.  128,  as  amended 
(12  use.  1482);  sec.  3.  as  added  bv  sec.  301 
103  Stat.  278  (12  U.S.C.  1462a);  8ec"4,  as 
added  by  sec,  301.  103  Stat.  280  (12  U  SC. 
1463);  sec.  5,  48  Stat.  132.  as  amended  (12 
U.S.C.  1464);  sec.  10,  as  added  bv  sec  301.  103 
Stat.  318(12  U.S.C.  1467a)- 

2.  Section  567.1  is  amended  by  adding 
paragraph  (jj)  to  read  as  follows: 

§  567.1    Definition*. 
•        *        •        *        • 

(jj)  Qualifying  residential 
construction  loan.  (1)  The  term 
qualifying  residential  construction  loan, 


also  referred  to  as  a  residential  bridge 
loan,  means  a  loan  made  in  accordance 
with  sound  lending  principles  satusfymj? 
the  following  criteria: 

(i)  The  builder  must  have  substantial 
project  equity  in  the  home  construction 
project: 

(ii|  The  residence  being  constructed 
must  be  a  1-4  family  residence  pre  siO,i 
to  a  home  purchaser; 

(liij  The  lending  thrift,  prior  to  the 
making  of  the  qualifying  residential 
construction  loan,  must  obtain  sufficient 
documentation  from  a  permanent  lender 
(which  may  be  the  construction  lender) 
demonstrating  that: 

(.^1  The  home  buyer  intends  to 
purchase  che  residence:  and 

(B)  Has  the  ability  to  obtain  a 
permanent  qualifying  mortgage  loan 
sufficient  to  purchase  the  residence; 

(iv)  The  home  purchaser  must  have 
fTiude  a  substantial  earnest  money 
deposit; 

(v)  The  construction  loan  must  not 
exceed  80  percent  of  the  sales  price  of 
the  residence; 

(vi)  The  construction  loan  must  be 
secured  by  a  first  lien  on  the  lot. 
residence  under  construction,  and  other 
improvements; 

(vii)  The  lending  thrift  must  retain 
sufficient  undisbursed  loan  funds 
throughout  the  constniction  period  to 
ensure  project  completion; 

(viii)  The  builder  must  incur  a 
significant  percentage  of  direct  costs 
{i.e..  the  actual  costs  of  land,  labor,  and 
material)  before  any  drawdown  on  the 
loan; 

(ix)  If  at  any  time  during  the  life  of  the 
construction  loan  any  of  the  criteria  of 
this  rule  are  no  longer  satisfied,  the 
association  must  immediately 
recategonze  the  loan  at  a  100  percent 
risk-weight  and  must  accurately  report 
the  loan  in  the  association's  next 
quarterly  Thrift  Financial  Report; 

(x)  The  home  purchaser  must  intend 
that  the  home  will  be  owner-occupied; 

(xi)  The  home  purchaser(s)  must  be  an 
individual(s),  not  a  partnership,  joint 
venture,  trust  corporation,  or  any  other 
entity  (including  an  entity  acting  as  a 
sole  proprietorship)  that  is  purchasing 
the  home(s)  for  speculative  purposes 
and 

(xu)  The  loan  must  I  e  performing  and 
not  more  than  90  days  past  due. 

(2)  The  documentation  for  each  loan 
and  home  sale  must  be  sufficient  to 
demonstrate  compliance  with  the 
critena  in  paragraph  [jj){l)  of  this 
section.  The  OTS  retains  the  discretion 
to  determine  that  any  loans  not  meeting 
sound  lending  pnnciples  must  be  placed 
in  a  higher  risk-weight  category.  The 
OTS  also  reserves  the  di.scretion  to 
modify  these  cntena  on  a  case-by-case 


basis  provided  that  any  such 
modifications  are  not  inconsistent  with 
\he  safety  and  soundness  objectives  of 
tnis  paragraph  (jj). 

3.  Section  567.6  is  amended  by  adding 
a  nivv  ;  ,.!-i,«raph  (a](l)(iii)[D)  to  read  as 


?  567.6  R(»k-C>a»ed  capital  credit  riM  weight 
CBteflortea. 

[d]  Risk-weighted  Assets,  •  *  ♦ 

[\)  On-Bahnce  Sheet  Assets.  '  *  * 

*  *       •       *       • 

(iii)  SO  percent  Risk  Weight  (Category 
3).  *  *  ' 

*  •        »        •        • 

(D)  Qualifying  residential  construction 
loans  as  defined  in  S  567.1[jj]  of  this 
part. 

*  •        •        *        • 

Dated:  March  30.  t99Z 

Pv  'he  Office  of  Thrift  Supervision. 

Timothy  Ryan, 

Director 

(FR  Dor  ?3:  -w>:  Filed  4-10-42;  8:45  amj 

KUJWl  coot,  trjo-oiHI 


DEPARTMENT  OF  HEALTH  A.»4D 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pan  17  2 

i  Docket  No»  66G-0104  and  &6G-<:iiOS, 

Food  Additives  Permitted  tor  Direct 
Addition  to  Food  for  Human 
Consumption;  Ethyl  Esters  of  Fatty 
Acids  and  Sulfated  Butyl  Oieate 

agency:  Food  and  Drug  Administration, 

Mils 

ACTION;  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  ethyl  esters  of  fatty  acids 
and  sulfated  butyl  oleate  in  aqueous 
emulsions  for  dehydrating  grapes  to 
produce  raisins.  This  action  is  in 
response  to  petitions  filed  by  Victorian 
Chemical  Co..  Pty.  Ltd. 
DATES:  Effective  April  13, 1992;  written 
objections  and  requests  for  a  hearing  by 
May  13, 1992. 

ADDRESSES:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr..  Rockville.  MD 
20857. 

FOB  FURTHER  INFORMATION  CONTACT: 
Ri  tiert  L  Marlm,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334).  Food 
and  Drug  Administration,  200  C  St  SW., 
Washington.  DC  20204,  202-254-9519. 
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SUPPLfMENTARI'  (MfORMATSOH;  in 

-lOtiLf-s  pu::'iis-.id  in  ihe  Federal  Renter 
of  Apr.i  9.  1986  (51  FR  12212  and  12213). 
FDA  announced  that  GRAS  petitions 
6GC312  and  6C0311,  respectively,  bad 
been  filed  by  Victorian  Chemical  Co-, 
Pty.  Ltd.,  P.O.  Box  71.  Richmond, 
Victoria  3121.  Australia,  proposing  to 
affirm  that  ethyl  esters  of  fatty  acids 
and  sulfated  butyl  oleate  are  generally 
recognized  as  safe  (GRAS)  for  use  in 
aqueous  emulsions  for  dehydrating 
grapes  to  produce  raisins.  No  comments 
were  received  in  response  to  these 
notices. 

The  petitioner  requested  GRAS 
affirmation  of  ethyl  esters  of  fatty  adds 
and  sulfated  butyl  olea*e  based  upon  a 
history  of  common  use  in  food  in 
Australia  before  1958  (21  CFR 
170.30(c)(2)).  Section  170.30{c]l2) 
requires,  among  other  things,  that 
common  use  in  food  be  documented  by 
published  or  other  information  a.nd  be 
corroborated  by  information  from  a 
second,  independent  source  that 
confirms  the  history  and  circumstances 
of  use.  In  addition.  21  CFR  170.3(f) 
defines  "common  use  in  food"  to  mean  a 
substantial  history  of  consumption  of  a 
substance  for  food  use  by  a  significant 
number  of  ccfnsumers. 

FDA  has  evaluated  die  data  in  the 
petitions  and  has  concluded  that  the 
data  In  the  petitions  establish  that  prior 
to  1958,  ethyl  esters  of  fatty  acids  and 
sulfated  butyl  oleate  were  used  only  on 
an  experimental  basis  for  the 
dehydration  of  grapes.  This  past  use  of 
these  substances  does  not  constitute  a 
substantial  history  of  consumption  by  a 
significant  number  of  consumers. 
Consequently,  these  substances  do  not 
qualify  for  GRAS  affirmation  based 
upon  a  history  of  common  use  in  food 
before  1953  as  required  by  S9  170,3(f) 
and  17C.30(c)(2). 

Moreover,  FDA  has  concluded  that 
because  the  methyl  esters  of  edible  fatty 
acids  are  already  approved  as  food 
additives  (21  CFR  172.225)  for 
dehydrating  grapes,  the  petitioned  use  of 
ethyl  esters  of  fatty  acids  and  sulfated 
butyl  oleate  in  dehydrating  grapes 
should  be  evaluated  as  food  additives, 
in  accordance  with  21  CFR  17(X38(a). 
and.  if  their  use  is  safe,  listed  in  21  CFR 
part  172.  This  action  will  ensure  that 
similar  substances  and  uses  will  be 
listed  in  the  same  part  of  the  Code  of 
Federal  Regulations.  FDA  informed  the 
petitioner  of  its  decision  to  evaluate  the 
substances  as  food  additives,  and  the 
petitioner  did  not  object. 

Accordingly,  FDA  has  evaluated  the 
data  in  the  petitions  and  other  relevant 
material  in  light  of  the  standard  for  food 
additives  in  section  409(c)  of  the  act  (21 
V  S  C  348(c)).  In  conducting  this 


evaluation,  the  agency  reviewed  the 
data  In  the  petitions  and  concludes  that 
the  consumption  of  sulfated  but>i  oleate 
resulting  from  its  use  on  raisms  will  not 
exceed  1.1  milligrams  (mg)  per  person 
per  day  (Ref.  1),  which,  after  being 
metabolized,  yields  0.18  mg  of  butanol 
per  person  per  day.  or  0.06  parts  per 
million  (ppm)  in  the  diet  The  Uo  for 
butanol  is  790  mg  per  kilogram  (kg)  of 
body  weight  per  day  in  rats  (or  4"  400 
mg  per  day  for  a  60-kg  person).  This  l^ 
value  is  several  orders  of  magnitude 
larger  than  the  estimated  exposure  to 
butanol  (0.18  mg  per  day)  due  to  the  use 
of  sulfated  butyl  oleate  in  dehydrating 
grapes  to  raisins.  In  addition,  the 
metabolism  of  butanol  is  well 
characterized  and  is  of  no  toxicological 
concern  (Ref.  2)  under  the  petitioned 
conditions  of  use. 

In  addition,  there  is  information  in  the 
petition  that  establishes  that  the 
consumption  of  ethyl  esters  of  fatty 
acids  due  to  their  use  in  dehydrating 
grapes  to  raisins  will  not  exceed  2.2  mg 
per  person  per  day  (Ref.  3).  Upon 
metabolism,  these  esters  wiU  yield  0.35 
mg  of  ethanol  per  person  per  day.  On  an 
equal  exposure  basis,  methyl  esters  of 
fatty  acids  (which  are  listed  in  21  CFR 
172.225)  have  more  toxic  potential  than 
the  ethyl  esters  because  of  the  potential 
for  release  of  methyl  alcohol.  As  stated 
above,  the  petitioned  use  is  expected  to 
contribute  2.2  mg  of  the  less  toxic  ethyl 
esters  of  fatty  acids  to  the  daily  diet,  an 
amount  that  is  well  below  the  level  of 
methyl  esters  of  fatty  acids  that  is 
considered  safe  (91  mg  per  person  per 
day).  Thus,  the  small  exposure  to  ethyl 
esters  of  fatty  acids  is  of  no 
toxicological  concern  (Ref.  2). 

Based  on  its  review  of  the  foregoing, 
FDA  concludes  that  the  proposed  use  of 
ethyl  esters  of  fatty  acids  and  the 
proposed  use  of  sulfated  butyl  oleate  are 
safe  and  that  the  food  additive 
regulations  in  21  CFR  part  172  should  be 
amended  by  revising  S  172.225,  and  by 
adding  9  172.270  as  set  forth  below. 

In  accordance  with  {  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
these  actions.  FDA  has  concluded  that 
the  actions  will  not  have  a  significant 
impact  on  the  human  environment  and 


that  an  environmental  impact  statement 

IS  not  required.  The  agency's  finding  of 
no  significant  impact  and  the  evidence 
supporting  these  findings,  contained  in 
environmental  assessments,  may  be 
seen  in  the  Dockets  Mttnagement  branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Fnddy. 

Anv  person  who  wili  be  adversely 
affecfed  bv  this  regulation  may  at  any 
time  on  or  before  May  1 J.  19^2.  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  ana  each 
numbered  obiection  shall  specify  with 
particulanty  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  obiection.  Each 
numbered  objection  on  which  a  hear.ng 
is  requested  shall  specifically  so  state. 
Fail'-ire  to  request  a  heanng  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  heanng  on  thit 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  descnpticn  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  heanng  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  r^.ay  be  seen 
in  the  Dockets  Management  Branch 
bttween  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Referen<:e8 

The  followring  references  have  been 

placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  am.  and  4  p.m..  Monday 
through  Friday. 

1.  Memoranda  da'ed  March  31. 1986,  and 
April  4.  1986,  from  P  M.  Kuziiesof  to  ). 
Gordoa  '  Su'  ated  B-utyl  Oleate  for  Use  in  the 
DehydraDon  of  Grapes  to  Raisins."  Victorian 
Chemical  Company. 

2.  Memo'Bnti,i  d.  i»d  March  11.  1»ft6.  ar.d 
April  It,  19f«,  from  C.B  )ohnscr.  to  !  Gordon, 
"Sulfated  But>l  Oieaie  and  tthyi  Esters  of 
Fatty  Acids  for  Use  ;n  the  Dehydration  of 
Grapes  to  Raisins." 

3.  Memoranda  dated  March  31,  198«.  from 
P.M.  K^znesof  to  J.  Gordon,  "Ethy!  Esters  of 
Fatty  Acids  for  Dehydration  of  Grapes  to 
Raisins,"  Victorian  Chemical  Compar.y. 

Ust  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redeiegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  21  CFR 
part  172  is  amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows 

Authority:  Sees  201  401,  402.  409,  '01.  706 
of  !he  Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.Q  321.  341.  342,  34a.  371,  376) 

2.  Sectjon  172.225  is  revised  to  read  as 
follows: 

§  1 72^5    Methyl  and  ethyl  esters  of  tatty 
adds  produced  from  edibte  fats  and  oils. 

Methyl  esters  and  ethyl  este,-s  of  fatly 
acids  produced  from  edible  fats  and  oils 
may  be  safely  used  in  food,  subject  to 
the  following  prescribed  conditionfe, 

{a)  The  additive  consists  of  a  mixture 
of  either  methy!  or  ethyl  esters  of  fatty 
acids  produced  from  edible  fats  and  oils 
and  meets  the  following  specifications 

(1)  Not  less  than  90  percent  methyl  or 
ethyl  esters  of  fatty  acids, 

(2)  ,\ot  more  than  1.5  percent 
unsaponifiable  matter, 

(b)  The  additive  is  used  or  intended 
for  use  at  the  level  not  to  exceed  3 
percent  by  weight  in  an  aqueous 
emulsion  in  dehydrating  grapes  to 
produce  raisins,  whereby  the  residue  cf 
the  additive  on  the  raisms  does  not 
exceed  200  parts  per  million. 

3.  New  §  172.270  IS  added  to  subpart 
C  to  read  as  follows: 

§  172.270    Sutfated  butyl  oteate 

Sulfate  butyl  oleate  may  be  safely 
used  in  food,  subject  to  the  following 
prescribed  conditions: 

(a)  The  additive  is  prepared  by 
sulfation,  usmg  concentrated  sulfuric 
acid,  of  a  mixture  of  butyl  esters 
produced  by  transestenfication  of  an 
edible  vegetable  o;l  using  1-butanol. 
Following  sulfation,  the  reaction  mixture 
is  washed  with  water  and  neutralized 
with  aqueous  sodium  or  potassium 
hydroxide  Prior  to  sulfation,  the  butyl 
oleate  reaction  mixture  meets  the 
following  specifications: 

(1)  Not  less  than  90  percent  butyl 
oleate. 

(2)  Not  more  than  1.5  percent 
unsaponifiable  matter. 

(bl  The  additive  is  used  or  intended 
for  use  at  a  level  not  to  exceed  2  percent 
by  weight  in  an  aqueous  emulsion  in 
dehydrating  grapes  to  produce  raisins, 
whereby  the  residue  of  the  additive  on 


the  raisins  does  not  exceed  100  parts  per 
million. 

Dated:  Apnl  1  1992 
Fred  R  Shank, 

Director.  Center  for  Food  Safety  and  Applied 

Nutrition 

[FR  Doc  92-«401  Flips  4-10-92;  8:45  am] 
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21  CFR  Parts  510  and  546 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

agency:  Food  and  Drug  Administration, 

HHS 

action;  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FD,-\)  is  amending  the 

animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  a  new  animal  drug 
application  (N.AD.A'  from  Vetri-Tech. 
Inc  ,  to  Arkansas  Micro  Specialties,  Inc. 

EFFECTIVE  DATE:  April  13.  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bpr.iamir;  A,  Puyot.  Center  for 
\  etenna.-y  Medicine  fHFV-130),  Food 
and  Drug  Administration.  7500  Standish 
PI.,  Rockville.  MD  20855  301-295-8648. 

SUPPLEMENTARY  INFORMATION:  Vetri- 
Tech,  Inc.,  P  O  Box  324,  M(,r.tvale,  NJ 
0^645,  had  inform.f  d  FDA  that  it  has 
transferred  ownership  of.  and  all  rights 
and  interests  in.  approved  NADA  140- 
578  (tetracycline  hydro;.h:'  -  de  soluble 
powder]  to  Arkansas  Mk  ro  Specialties, 
Inc.,  P.O  Box  308,  Highway  71  North. 
Lowell,  AR  72"45  Accordingly.  FDA  is 
amending  the  regulations  in  21  CFR 
510.800  (c)flj  and  (c](2)  by  removing 
Vetri-Tech.  inc  .  because  the  firm  ia  no 
longer  the  sponsor  of  any  approved 
NADA's.  Also,  the  regulations  are 
amended  in  21  CFR  546.180d  to  reflect 
the  change  of  sponsor. 

List  of  Suhie<;tsin  21  CFR 

Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Part  546 

Animal  drugs,  Antibiotics. 

Therefi'^e,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redeiegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  546  are  amended  as 
follows: 


PART  510— NEW  ANtMAL  DRUGS 

1   The  Ruthont}  citatiu;-;  for  21  CYV 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201, 301.  SOI,  502. 503, 512. 
701. 706  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351,  352.  353. 

360b,  371,  376) 

5  510.600     f  AmefHJfKJ) 

2.  Section  5 1  o  n  *  Names,  addresses, 
and  drug  labeier  codes  of  sponsors  of 
approved  applications  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
"Vetri-Tech.  Inc."  and  in  the  table  in 
paragraph  (c)(2)  by  removing  "058752". 

PART  546— TETRACYCUNE 
ANTIBIOTIC  DRUGS  FOR  ANIMAL  USF 

1.  The  authority  citation  for  21  CFR 
part  548  continues  to  read  as  follows: 

\  u  t  faon  f}  Sec  512  of  the  Federal  Food. 
Uru^  and  Cosmetic  Act  (21  U.S.C  3806). 

§546.180d    [Amended] 

2.  Section  54<}  ibta  Tetracycline 
soluble  powder  is  amended  in  paragraph 
[c][6][iv][d)[3]  by  removing  "058752"  and 
adding  in  its  place  "047863". 

Dated:  April  6. 1992. 
Robert  C  Livingstoo. 

Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[FR  Doc.  9r  ^■■'^"  r  !f  i  4-10-82;  8:45  am] 
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21  CFR  Parts  522  and  556 

Animal  Drugs,  Feeds.  8r»d  Reiate<5 
Products:  Tilmicosin  Phosphate 
ln)ectton 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  . 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Elanco 
Animal  H<  /.M.  A  Division  of  Eli  Lilly 
and  Co.  Tit  NADA  provides  for  the 
subcutaneous  use  of  tilmicosin 
phosphate  injection  for  the  treatment  of 
bovine  respiratory  disease  in  cattle.  The 
regulations  are  also  amended  to  provide 
for  a  tolerance  for  tilmicosin  residues  in 
edible  cattle  tissues. 

EFFECTIVE  DATE-  A'"''  ""    ">^" 

FOR  FURTHER  INFOWMATlOt  CONTACT: 

Naba  K.  Das,  Center  for  Veterinary 
Medicine  {HFV-133).  Food  and  Drug 
Administration.  7500  Standish  PI, 
Rockville   ''  '.   'H55,  301-295-8659. 
SUPPLEMENTARY  INFORMATION:  ElanCO 

Animal  Health,  a  Division  of  Eli  Lilly 
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dnd  Co.,  Lilly  Corporate  Center, 
Indianapolis.  IN  46285,  Hied  NADA  140- 
929  which  provides  for  the  subcutaneous 
use  of  Micotil*  300  (tilmicosin 
phosphate)  injection  for  the  treatment  of 
cattle  with  bovine  respiratory  disease 
associated  with  Pasteurella  haemolytica 
sensitive  to  tilmicosin.  The  drug  is 
limited  to  use  by  or  on  the  order  of  a 
licensed  veterinarian.  The  NADA  was 
approved  March  24, 1992,  and  the 
regulations  are  amended  by  adding  new 
5  522.2471  (21  CFR  522.2471)  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
su.mmary. 

In  addition,  the  agency  is  adding  new 
§  556.735  (21  CFR  556.735)  to  establish  a 
•olerance  for  residues  of  tilmicosin  in 
edible  cattle  tissues.  As  discussed  in  the 
freedom  of  information  summary,  parent 
tilmicosin  was  selected  as  the  marker 
residue,  and  liver  as  the  target  tissue,  for 
determination  of  tilmicosin  residues  in 
edible  cattle  tissues. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20657. 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Under  section  5l2(c)(2)(F)(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b{c)(2)(F)(i)),  this  approval 
qualifies  for  5  years  of  marketing 
exclusivity  beginning  March  24. 1992. 
because  no  active  ingredient  (including 
any  eaier  or  salt  thereof)  has  been 
previously  approved  in  any  other 
application. 

A  high  performance  liquid 
chromatographic  method  is  available  to 
determine  the  presence  and  amount  of 
the  marker  residue  in  cattle  liver.  In 
addition,  a  high  performance  liquid 
chromatographic/mass  spectrometric 
method  is  available  to  confirm  the 
presence  of  the  marker  residue  in  liver. 
Both  methods  have  been  validated  by 
FDA  and  the  U.S.  Department  of 
Agriculture  and  are  for  regulatory 
purposes.  The  methods  are  available  for 
public  inspection  at  the  Dockets 
Management  Branch  (address  above) 
and  are  attached  to  the  freedom  of 
information  summary  for  this  NADA. 
Requests  for  copies  of  these  methods 


should  be  made  under  the  Freedom  of 
Information  Act. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 


21  CFR  Part  522 

Animal  drugs. 
21  CFR  Part  556 

Animal  drugs.  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  522  and  556  are  amended  as 
follows: 

P  A hT  522— IMPLA \'^:'  a riQU  OR 
IN.iEC"^ABLl  DO-::.Af"=?  ^'ORM  NEW 
ANIMAL  DRUGS  HOT  SUBJECT  TO 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  foUows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  New  5  522.2471  is  added  to  read  as 
follows: 

§  522.2471    Tilmicosin  phosphate  mjection. 

(a)  Specifications.  Each  milliliter 
contains  300  milligrams  of  tilmicosin 
base  as  tilmicosin  phosphate. 

(b)  Sponsor.  See  000986  in 
i  510.600(c)  of  this  chapter. 

(c)  Related  tolerances.  See  §  556.735 
of  this  chapter. 

(d)  Conditions  of  use— {1)  Cattle— [i) 
Amount.  10  milligrams  per  kilogram 
body  weight. 

(ii)  Indications  for  use.  For  the 
treatment  of  bovine  respiratory  disease 
associated  with  Pasteurella 
haemolytica. 

(iii)  Limitations.  For  use  only  in  cattle 
as  a  single  subcutaneous  injection.  Not 
for  human  use.  Use  of  this  antibiotic  in 
himians  may  prove  fatal.  Do  not  use  in 
automatically  powered  syringes.  Do  not 
inject  more  than  15  milliliters  per 
injection  site.  If  no  improvement  is 


noted  within  48  hours,  the  diagnosis 
should  be  reevaluated.  Do  not  use 
intravenously  in  cattle.  Intervenous 
injection  in  cattle  will  be  fatal.  Do  not 
use  in  other  animal  species.  Injection  of 
this  antibiotic  has  been  found  to  be  fatal 
in  swine  and  nonhuman  primates,  and  it 
may  be  fatal  in  horses.  Safety  of  use  in 
pregnant  and  breeding  animals  has  not 
been  established.  Do  not  use  in  female 
dairy  cattle  20  months  of  age  or  older. 
Use  of  this  antibiotic  in  this  class  of 
cattle  may  cause  milk  residues.  Do  not 
use  in  veal  calves,  calves  under  1  month 
of  age,  or  calves  being  fed  an  all-milk 
diet.  Use  in  these  classes  of  calves  may 
cause  violative  tissue  residues  to  remain 
beyond  withdrawal  tiT.e.  Do  not 
slaughter  within  28  days  of  last 
treatment.  Federal  law  restricts  this  drug 
to  use  by  or  on  the  order  of  a  licensed 
veterinarian. 
(2)  [Reserved] 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS  IN 
FOOD 

3.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  Sees.  402.  512.  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C.  342, 
360b, 371) 

4.  New  §  556.735  is  added  to  subpart  B 
to  read  as  follows: 

§  556.735    Tilmicosin. 

A  tolerance  of  12  parts  per  million  is 
established  for  parent  tilmicosin  (marker 
residue)  in  liver  (target  tissue)  of  cattle. 

Da'ed:  ,'\pr:l  6,  1992. 
Gerald  B.  Guest. 
Director,  Center  for  Veterinary  Medicine. 

[PR  Doc  92-*4n  Filed  4-10-P2;  8;45  am] 

BILUNG  coot  41SO-01-II 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Amprolium 

CFR  Correction 

In  title  21  of  the  Code  of  Federal 
Regulations,  parts  500  to  599.  revised  as 
of  April  1.  1991.  in  §  558.55,  in  paragraph 
(d)(2),  in  the  table,  on  page  503,  the 
following  tabular  material  was 
inadvertently  omitted  from  the  end  of 
the  table  and  should  read  as  follows: 

§  558.55    [Corrected] 

.         »         •         *         * 

(d)  *  *  * 
(2)  *  *  * 
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"^      riwd      Rf-V 


l^-l 


Ar'oro^urn  In 
grar^s  per  (on 


Combination  in  grams  per  ton 


inchca'-Ky^s  'ex  use 


Liimaiions 


Sponsor 


(ili)  113.5 
(0  0125%) 


(iv)  113.5  to  227 
(0  0125%  to 
0  025%) 

(iv)  113.5  to  227 
(0  0125%  to 
0025%). 


Arsan  a'e  sfxl'u^  90  (0.01%) 

Arsanilic  acid  90  (0  01%) 

Bacitracin  100  to  200 

Chlortetracycline  100  to  200 .. 

Hygromycin  B  8  to  12 

Penicillin  2.4  to  50 


Penicillin   plus   streptomyan   90  to 
180  (of  comfeination). 

Roxarsone  227  to  45  4  (0  0025%  to 

0  005%) 


Ba'T-iCrts'Tn/ans  1  to  3  plus  roxarsone 
22  8  to  34  1  (OOOaS-*  to 
0.00375%) 


Bambef  mycins  1  to  4  . 


Arsanilate  sodium  90  (0.01%). 


Arsanilic  acid  90  (0.01%).. 


AraanMic  aoid  90  (O.oi  %)  pkjs  eryin- 


B'^'It"  cxAens.  prevention  o«  ooccidiosis 
i,a\.se<j  Oy  £   tenets  onty;  gronrttl  promo- 

iKj"    a -.3   <(■■»*<!   e^K-tf^-:^    improving  p»g- 

'■^i»>"l*a*.i_,ri 

*:■  

b'  .<«»  c'"i>'j«:e'i<i  fy<*ventK>n  ot  cocodiosis 
causes  by  £  ii^^'ftia  .;.xtv  faatment  ot 
cnroiic  respifat;vy  cStsf^ss*'  .ar-sac  iryfec- 
rxi.-  arx!  txue  'ff-b  -■•■-.vecific  mlec- 
t»>js  p^iemisj 

B'aitef  c'liCKe'is  p'eve'l^on  o<  cocoodiosts 
caused  b^  E  lenetia  onty  treatment  of 
chrome  respwaia^r  (1tsiia,se    ai-  m     infec- 

liOnl,     t)''je     CCVTTj     ,tck-\vxk:'-       i'-*MC1JOU8 

ententis)  p'^ve^tx:""  O"  synov^s. 
Broiler  chicxeos,   txeveptjon  o*  cocctdiosis 
caused  t»y  E/menit  tf^ls  onty;  control  Of 
mtesiatior  ot  ta- *•  n:>jid  nvorma  (Hetert- 

kis  gaUmaei    a."*!  cac)..  a-,  w-r-rts  iCapil- 

B'oiter  cnicnens  £veve"t)CKi  o'  coccidiosis 
cajsto  by  £  ttntf'ia  only,  prowtti  promo- 
tion a^o  teer;  e**!',  .e-c» 

Ti»»tment  ot  cftr;r»c:  '(»sr''-a':''v  d:seaae 
fair  sac  in*ectK,»o;  o«ue  co™;"'  > •■'onspecific 
tn!rt;t)(XiS  BO!e^'t«>, 

B-'onsx  c'»o.«*TS.  pfevp'^tion  o<  coccxfeosis 
caased  t>v  f    tp-<e-"a  ocy,  growtti  promo- 

; ,-,-   a"'C   iK»c  «:••'.   t-'>c,    morovmg  pig- 

fW''*.at  (X: 

1.  Lay">g  C  i:>e'-,    i-"i>.-w'--'On  ot  COCOdlOSIS. 

2.  Laying  criickens,  featment  ot  coccidiosis.. 

P'-  'A'  r'-.ckG's  .?5  3-  a  .:*  ir  ttie  prevention 
ot  c^xj':Ta«yi'S.  tcx  •.'x.rp«'-a<3  rate  of  wetght 


gain. 


mpt'cvec   ti»f<<i 


e"«':>o'icv    a'Td  im- 


Growing  turkeys,  prevention  ot  coccidiosis: 
increased  rate  of  weigttt  gam  and  im- 
prover' 'eed  e^icioncv 

1.  Brcie-  ctvc*.»m  a  «3  fr  <  "~ient  chick- 
ens Wte'e  «mrrKr>i'i  t  tik  1ioS«S  iS  not 
deeired,  pfeve^tji.*'   ti     >      %  sis 

2   Turnsvs   pneven'j  t"  nt  r   .     .'    '  <;        

1  S-c>»ef  tihicxens  a'xl  'wja  ^-^vi  cftick- 
e- 8  *-,a'e  immjiVr  Xl  '  k*i  s  <■  is  rV3t 
tJestrad  pf€vontx->n  i'  c-  i1j  s  arowth 
F'O'^iotio'i  arx;  •««-  «-"i   ».  .xoving 

0«C}mi;>"tat)Of 

?  './-".ovs  pff<v«vit«-^  1>  t«  jri  >iis  growtti 
£>'C^>otK>i  arx:'  'ew  t  '•^  »*"  improvir>g 
P'Cr^entatK^n 

1  3'3ii(*  c'vo.ers  a  '  ►  1  »j~i9nt  ct^tck- 
ens  »i(nefe  btktkj'-'i  \  >  .i^i^m  ij  not 
desired:  prevp-i*i  >r  .■  - 1  ^  ^  arowth 
promotior  fl-i::  't  t»i'  t  ".  I'  ,  ^^-'oving 
pigme'^-a:../' 

2.  TurVevs  p^Hver  •  .  >'  ►  nosis  growth 
p'onxj:<a-  and  n-^'  e>*  .»  ^  ,  improving 
pigmfmtatKKi. 

t  Brcnie»  'Shiclieas  ai^J  ?«c>iarement  ctiicK- 
e-^s  •Tiefe  (fT>n>jrwt,  lo  cocodiosis  is  not 
cJasjfed.  pr»*efrt)or'  o*  cocadioeie;  growrth 
pfomotxxi  arx!  <e«}  ef*ioi©ncv;  improvkig 
p.q— .(»Ttat.<y:  as  a^  ai-,:;  i"  '*»*  r>'f»*f»"Ti<  - 
(.>(  c^'O'XC  resa»al!'>-.  rl<&(-a<.f  '1., -.-':.  £:>»''-- 
ocss  a!  K'Bss 

2  B.-o'ie'  cfttckens  a.ia  'f»;).are">e'--  chick- 
en w»->er»  imrnjna^  «o  cocodtoen  is  not 
i*»S'«l  iXBverrtior  c)*  cxiccidiosis;  growtti 
pirynij!,!}^  and  't'e"  {""imoT'.  '■▼i.Tovtng 
£.>«jTu9-->tat)on,  as  a^  a'.-i  ^r  ;'*  .,  t-.-ention 


Wittxtraw   5   d   before   siaughler.   as   sole 
source  of  organic  arsenic 


do 


As  bacitracin  methylene  disalicylate.  or  zinc 
bacitracin 


Not  for  laying  ctiickens;  as  ctikxietracycline 
hydroctiionde. 


Feed  according  to  subtable  in  item  (i) . 


As  procaine  perticiirin . 


Feed  contains  16  7%  peniciHin;  as  procaine 
penicillin,  as  streptomycin  sulfate 

Wittxjraw   5  d  t>efore  slaughter,   as  sote 
source  0'  organic  arsenic 


For  moderate  i:«  n>>  ,i>s  of  coccidiosis;  ad- 
minister tor  r  -•— ■ '. 

Feed  continuous'y  as  ne  sole  ration,  at 
sole  source  of  amprokifm  and  organic 
arsenic:  roxarsone  as  provided  by  No. 
053501  m  5  510  600(c)  of  ttw  chapter, 
bamtiermycins  t)y  f*k)  012799;  wittidraw  5 
d  t>efore  slaughter 

Feed  continuously  as  the  sole  source  of 
amprolium.  bamt)ermycins  as  provided  by 
No.  012799  in  |  S1(?.600(c)  of  th«  chapter. 


Wittidraw  5  d  before  slaughter   as  sole 
source  of  organic  arsenic. 


do. 


.do.. 


..do.. 


Feed  for  2  d  tjefo^e  stress  and  3  to  6  d 
after  stress,  wittidraw  5  d  tiefore  slaugh- 
ter; as  sole  source  of  organic  arsenic. 


Feed  for  7  to  14  d:  wittidraw  S  d  before 
slaughter;  as  sole  source  of  organic  ar- 
senic 


012799 
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grafts  ?«*  too 


Comtxnation  in  grams  per  ton 


ffv)  113.5  to  227 
(0  0125%  to 
0.025%). 


Arsanilic  ackj  90  (0.01  %)  plus  eryth- 

romyan  185. 


Arsanilic  ac3d  90  (0.01  %)  plus  eryttv 
romyan  4.6  to  1 8.5. 


Baotraan  4  to  50.. 


Bacitracin  100  to  200. 


Indications  tor  use 


Limitations 


Sponsor 


Bacitracin  100  to  500. 


Bacitracin  plus  penicillin  100  to  500 
(of  comtxnatKjn). 


Carbarsone  227  to  340.5.. 


Chlortetracycline  100  to  200 — 


Erythromycin  4.6  to  18.5.. 


Eryttwomycin  92.5 . 


(iv)  113.5  to  227 
(0.0125%  to 
0.025%). 


Erythromycin  185. 


Hygromycin  B  8  to  12... 


Penicillin  2.4  to  SO. 


Broiler  chickens  and  replacement  chickens 
where  Immunity  to  coccidiosts  is  not  de- 
sired: prevention  of  coccidiosis;  growth 
promotion  and  feed  efficiency,  improving 
pigmentation;  as  an  aid  in  the  prevention 
and  reduction  of  lesions  and  m  k>wering 
severty  of  chronic  respiratory  disease. 

Broiler  chickens  and  replacement  chtekens 
wtiere  immunity  to  coccidiosis  is  not  de- 
sired; prevention  of  cocodiosis;  growth 
promotion  and  feed  efficiency;  improved 
pigmentation. 

1.  Broiler  chickens  and  replacement  chick- 
ens where  Immunity  to  coccidiosis  is  not 
desired;  prevention  of  coccidiosis;  growth 
promotion  and  feed  efficiency. 

2.  Turkeys;  preventkjn  of  coccidiosts;  growth 
promotion  and  feed  efficiency. 

1.  Broiler  chickens  and  replacement  chick- 
ens where  immunity  to  coccidiosis  is  not 
desired;  prevention  of  coccidiosis;  treat- 
ment of  cfvonic  respiratory  disease  (air- 
sac  infection),  blue  comb  (nonspecific  In- 
fectious ententis). 

2.  Broiler  chickens  and  replacement  chick- 
ens where  immunity  to  coccidiosis  is  not 
desired;  prevention  of  coccidiosis;  treat- 
ment of  chronic  respiratory  disease  (etir- 
sac  infection),  blue  comb  (nonspecific  irv 
fectious  entantis). 

Turkeys;  prevention  of  coccidiosis;  treatment 
of  infectious  sinusitis,  blue  comb  (mud 
fever). 

do 


Feed  for  5  to  8  d;  do  ict  „se  sn  biris 
producing  eggs  for  food  purposes,  wir^ 
draw  5  d  before  slaughter;  as  soie  socrcc 
of  organic  arsenic. 


Withdraw   5  d  before   slaughter   as   sole 
source  of  organic  arsenic. 


) 


As  bacitracin  methylene  disalicylate  or  baci- 
tracin zinc. 


..do.. 
..do.. 


As  bacitracin  zinc. 


Turkeys;  aid  in  preventkjn  of  coccidiosis 
(Eimeha  adenoeides.  E.  meleagrimitis.  and 
£  gallopavoius)  and  tjtackhead. 


Broiler  chickens  and  replacement  chickens 
where  immunity  to  cocckliosis  is  not  de- 
sired; prevention  of  coccidiosts;  treatmefrt 
of  chronic  respiratory  disease  (air-sac  in- 
fection), blue  comb  (nonspecific  infectious 
enteritis);  prevention  of  synovitis. 

Broiler  chickens  and  replacement  chickens 
where  Immunity  to  coccidiosis  is  not  de- 
sired; prevention  of  coccidiosis;  growth 
promotion  and  feed  efficiency. 

1.  Broiler  chickens  and  replacement  chick- 
ens where  immunity  to  coccidiosis  is  not 
desired;  prevention  of  coccidiosis;  as  an 
aid  in  ttie  preventwn  of  chronic  respiratory 
disease  during  periods  of  stress. 

2.  Broiler  chickens  and  replacement  chick- 
ens where  immunity  to  cocck^iosis  is  not 
desired;  prevention  of  coccidiosis;  as  an 
ak)  In  the  prevention  of  infectious  coryza. 

Broiler  chickens  and  replacement  chlckers 
where  Immunity  to  coccidiosis  is  not  de- 
sired; prevention  of  cocadiosts;  as  an  aid 
in  the  prevention  and  reduction  of  lesions 
and  in  lowering  seventy  of  chronic  respira- 
tory disease. 

Broiler  chickens  and  replacement  chickens 
wtiere  immunity  to  cocodiosis  is  not  de- 
sired; prevention  of  coccidiosis;  control  of 
infestation  of  large  round  worms  {Hetera- 
kjs  gatlinae)  and  capillary  ¥i«xms  (Capit- 
lana  obsignata). 

1.  Broiler  chickens  and  replacement  chick- 
ens where  immunity  to  coccidiosis  is  rwt 
desired;  prevention  of  coccidiosts;  growth 
promotion  and  feed  efficiency. 

2.  Turkeys;  prevention  of  coccidiosis;  growth 
promotion  and  feed  effiaency. 


As  bacitracin  zinc. 


Feed  contains  50%  to  75%  of  bacitracin  hj\ 
not  more  than  125  g  penicillin;  as  pro- 
came  penicillin;  as  bacitracin  zinc. 

Feed  continuously  2  weeks  before  coccidio- 
sis and  blackhead  are  expected  and  co"- 
tiTje  as  long  as  prevention  s  needed. 
withdraw  5  days  before  s;au•<5^ter,  use  as 
sole  source  of  a~pfOi,u'--  a^d  organc 
arsenic;  do  not  use  as  a  treatment  'or 
outbreaks  o'  coccidicsis,  cartDarsone  ry 
011794  m  §  510  600(c)  of  this  chapter. 

Not  for  laying  chickens,  as  chlortetracycline 
hydrochlohde. 


As  erythromycin  thiocyanate.. 


Feed  for  2  d  before  stress  and  3  to  6  d 
after  stress;  withdraw  24  h  before  slaugh- 
ter. 


Feed  for  7  to  14  d;  withdraw  24  h  before 
slaughter. 


Feed  for  5  to  8  d,  do  not  use  in  birds 
producing  eggs  for  food  purposes;  with- 
draw 48  h  before  slaughter. 


Feed  according  to  subtable  in  Item  (i).. 


As  procaine  penicillin . 


..do.. 
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Amprolium  in 
grams  per  ton 


(v)227  (0.025%)., 
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Combination  m  grams  per  toi 


Penicillin   plus   streptomycin   90   to 

'BO  (of  comhna^ion). 


Roxarsone  22.7  to  45.4  (0  0025%  to 
0.005%). 


Indications  lO'  us>'' 


'  Bacitraon  nnc  in  {  510.600(c)  of  ttiis  chapter. 


1  Broiler  chickens  and  repiacemerrt  chick- 
ens wnere  immunir»  tc  cocodtosis  «  not 
desired  preventior  of  cocckIicsjs  treat- 
ment ot  D'lronic  resDrratorv  OiseaM  (a<r- 
sac  infectjoni  blue  comt;  (noispeofic  ir>- 
fectKXJS  ententsi 

2  TurVevs  prever-'tion  o'  coccidiosis;  treat- 
ment ot  infectious  smjsitis.  blue  comb 
(mud  fever),  he«am.':,asis 

1  Broiler  chickens  a-'vd  '■n.-..,a '*---••■  ■  ctTtck- 
ens  iwfiere  immuortv  tc  cck,  "  i--3i.:)',"-  is  not 
desired   pfeventK>n  of  cxkh>')v'-    j',.w-: 

jxomotK>n  and  teefl  e"i-;*->':-.     ■--,,',■::>■. -g 

pigmentation. 

2  TLrtevs  preven-ior  o'  ccx:cidiosis,  growth 
oromotion  arxl  fee.3  e''ciency,  improving 
pigmentation 

l-Bymg  cnoens  •'i-,=!!-nent  of  coccidiosis 


Limitations 


Feed  contains  16.7%  penicittin;  as  procaine 
per>tcillin:  as  streptomycin  sulfate 


Feed  contains  r>ot  less  \f\an  2  4  g  of  penicfl- 
bn  nor  less  than  12  g  of  streptomydn;  at 
procaine  pemollin.  as  streptomycin  sulfate. 

Withdraw  5  d  before  slaughter;  as  sole 
source  of  organic  arsenic. 


..do.. 


For  aevere  outtxeaks  of  coccidiosis;  admin- 
totarlor  2  weeks. 


Sponsor 


BILUNG  CODE  1SOS-0H3 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  201,  203,  234 
[Docket  No.  N-92-3427;  FR-3261-N-01 J 

Loan  and  Mortgage  Insurance; 
Changes  to  the  Maximum  Loan  and 
Mortgage  Limits  for  Single  Family 
Residences,  Condominiums  and 
Manufactured  Homes  and  Lots 

agency:  Office  of  th<'  .Assistant 
Secretarv'  for  Housing-Federal  Housing 
Corr.mission,  HUD. 
action:  Notice  of  revisions  to  FHA 
maximum  loan  and  mortgage  limits  for 
high-cost  areas. 


summary:  This  Notice  amends  the  list  of 
a.-eas  eligible  for  "high-cost"  loan  and 
mortgage  lim.its  under  certain  of  HUD's 
insuring  authorities  under  the  National 
Housing  Act  (NHA)  by  increasing  the 
mortgage  limits  for  Tompkins  County, 
New  York;  Guaynabo  Municipio.  Puerto 
Rico;  the  Columbus.  Ohio  MSA; 
Tippecanoe  County.  Indiana;  and  Elko 
County,  Nevada;  and  by  adding  to  the 
list  of  high  cost  areas:  Lincoln  County. 
Maine:  Berkeley  County.  West  Virginia: 
Transylvania  County.  North  Carolina: 
McKinley  County.  New  Mexico:  Box 
Elder  County,  Utah,  and  Mohave 
County,  Arizona, 

Loan  and  mortgage  limits  are  adjusted 
in  an  area  when  the  Secretary 
determines  that  middle-  and  moderate- 
income  persons  have  limited  housing 
of'portunities  because  of  high  prevailing 
housing  sales  prices. 


EFFECTIVE  DATE:  April  13,  1992. 

FOR  FURTHER  INFORMATION  CONTACT 

For  single  famii\\  Morn.s  dr;.  • 
Director,  Single  Family  Development 
Division,  room  9272:  telephone  (202) 
708-27(X).  For  manufactured  homes: 
Robert  |.  Coyle,  Director.  Title  I 
Insurance  Division,  room  9158; 
telephone  (202)  708-2880;  451  Seventh 
Street,  SW    Washington,  DC  20410. 
fThese  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Housing  Act.  12  U.S.C. 
1703  and  1"09  f ;  seq..  authorizes  HUD 
to  insure  loans  and  mortgages  for  single 
family  residences  (from  one-  to  four- 
family  structures),  condominiums, 
manufactured  homes,  manufactured 
home  lots,  and  manufactured  homes  and 
lots  in  combination.  The  NHA.  as 
amended  by  the  Housing  and 
ComuTiunity  Development  Amendments 
of  1980  and  the  Housing  and  Community 
Development  Amendments  of  1981. 
permits  HUD  to  increase  the  maximum 
loan  and  mortgage  limits  under  most  of 
these  programs  to  reflect  regional 
differences  in  the  cost  of  housing.  In 
addition,  section  214  of  the  NHA 
provides  for  special  high-cost  limits  for 
insured  mortgages  in  Alaska,  Guam, 
Hawaii,  and  the  Virgin  Islands. 

The  last  comprehensive  list  of  high- 
cost  areas  was  published  on  August  1. 
1991  (.56  FR  36980),  listing  all  areas 
eligible  for  "high-cost"  loan  and 
mortgage  limits  under  certain  of  HUD's 
insuring  authorities  under  the  National 
Housing  Act.  and  the  appplicable  limits 
for  each  area.  An  amendment  to  the 
annual  listing  was  published  on 
December  27,  1991  f.S6  FR  B6975). 


T'  f-  Document 

Today's  document  increases  high-cost 
loan  and  mortgage  limits  for  Tompkins 
,  County.  New  York;  Guaynabo 
Municipio.  Puerto  Rico;  the  Columbus. 
Ohio  MSA;  Tippecanoe  County,  Indiana; 
and  Elko  County.  Nevada;  and  adds 
high-cost  loan  and  mortgage  limits  for 
Lincoln  County.  Maine;  Berkeley 
County.  West  Virginia;  Transylvania 
County.  North  Carolina;  McKinley 
County,  New  Mexico;  Box  Elder  County, 
Utah;  and  Mohave  County,  Arizona. 

These  amendments  appear  in  two 
parts.  Part  I  explains  how  the  high-cost 
limits  are  calcualted  for  manufactured 
home  and  lot  loans  insured  under  Title  I 
of  the  National  Housing  Act  Part  II  hsts 
each  high-cost  area,  with  applicable 
hmits  for  single  family  residences 
(including  condominiums)  insured  under 
sections  203(b),  234(c)  and  214  of  the 
National  Housing  Act. 

i,jst  c.i^  Suhiect** 

24  CFR  Part  201 

Health  facilities.  Historic 
preservation.  Home  improvement.  Loan 
programs — housing  and  community 
development.  Manufactured  homes. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  203 

Hawaiian  Natives.  Home 
Improvement.  Loan  programs — housing 
and  community  development.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements,  Solar  energy. 

24  CFR  Part  234 

Condominiums.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 
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B.  Section  2(b](l)(E):  Lot  Only 
(Excluding  Alaska,  Guam.  Hawaii  and 
the  Virgin  Islands) 

To  determine  the  high-cost  limit  for  a 
lot  loan,  multiply  the  dollar  amount  in 
the  "one-family"  column  of  Part  II  of  this 
list  by  .20.  For  example,  Lincoln  County, 
ME  has  a  one-family  limit  of  $95,000. 
The  lot-only  loan  limit  is  $95,000  X  .20, 


.Accordingly,  the  Department 
publishes  the  revised  dollar  limitations 
as  follows: 

National  Housing  Act  Ftizh  C.s'  l^un 
and  Viortgage  limiii 

f^r: .'.  Method  of  Computing  Limits 
Under  Titel  I.  National  Housing  Act 

A.  Section  2(b)(1)(D)  Combination 

Manufactured  Hoi-e  and  Lot  (Exchiding     or  $19,000. 

Alaska,  Gua.m  }?.  w  ,;i,  and  the  Virgin  ^  ^^^^  ^^^ 

^»'«"*^»)  Hawaii  Limits 

To  determine  the  high-cost  limit  for  a  ,„,.•» 

combination  manufactured  home  and  lot        The  maximum  doUar  hmits  for 

loan,  multiply  the  dollar  amount  in  the  Alaska.  Guam  and  Hawau  may  be  140% 

"one  family"  column  of  Part  II  of  this  list  of  the  statutory  loan  limits  set  out  m 

by  .80.  For  example,  Lincoln  County.  ME  section  2(bHl). 
has  a  one-family  limit  of  395,000.  The  Accordingly,  the  dollar  limits  for 

combination  home  and  lot  loan  limit  is  Alaska,  Guam,  and  Hawaii  are  as 

$95,000  X  .80.  or  $76,000.  follows: 


1.  For  manufactured  home?!:  $56,700 
(S40.5a}  >,  140%). 

Z.  For  combinalicr.  inanufactured 
h    ".es  ar.d  luts:  $75,600  (S54.000  X 

1  ¥y-  i 

3.  For  lots  only;  $18,900  (S13.500  X 
140'^). 

D.  Limits  in  the  \'\':<i\v,  Island 

For  the  Virgir.  Is^ldnds,  the  maximum 
mortgage  amount  for  a  one-fdmily 
residence  has  been  increased  under 
section  203ib]  to  135^o  of  the  basic 
mortgage  limit.  .Accordingly,  the 
combination  home  and  lot  limit  is 
$99,900  ($54,000  x  185%).  The  lot  limit  is 
$24,975  {$13,500  x  185%). 

Part  11:  Updating  of  FHA  Sections 
203/b),  234(c)  and 214  Area-Wide 
Mortgage  Limits 


Mar1(6t  area  designation  and  local  junsdictions 


1-famity  and 
condounit 


2-farmly 


3-family 


L,--<cir  CouTT,    UE. 


Region  L— HUC  f  wt^.  CMfic*— Bangor 


S95.CX)0 


Regton  ».— HUC  f^^'d  "♦ftcf-Aibarry 


Tofnptans  County.  NY. 


95,000 


Regloa  m.-41U0  F^ 


'><ftc*>— CtMiHestO« 


BetVetey  County.  WV. 


80.250 


R«gton  IV.— HOD  FtoW  Offk»— Caribb«an 


Guaynabo  KAjnicipo.  PR. 


1 


121,600 


HUO  FMd  Offic*— GrMMboro 


Transytvania  Courrfy,  NC._ 


80,750 


Region  V.— HUD  FMd  Office— tndianapoto 


Tippecanoe  County.  IN„ 


87,400 


Region  VL-HUO  FMd  Olfice-Cetimtoua 


Columbus,  Ohio  MSA— Delaware  County,  Fairfield  County.   Frankliri  County,  Licking  County, 
Madtaon  County,  PK*away  County,  Union  County._ 


86,700 


Regton  VU.— HUD  Field  Offlc»-Ai^J<: jerque 


McKinley  Courrty,  NM . 


79,300 


Region  VIIL— HUD  Field  Offlce^    '^it  Lake  City 


Box  Elder  County,  UT. 


82,650 


Region  IX.— HUO  «^i«k3  CM«m:»— Reno 


Elko  County.  NV . 


88.250 


HUO  FWd  Offlc-— P-MMniji 


Mo^ave  Cov«ity,  A2 . 


74.100 


$107,000 


$130,000 


107.000 


_L 


90,400 


136,950 


90,950 


98,400 


111.150 


89,300 


93.050 


99.400 


83,450 


130,000 


109,850 


166,400 


110,500 


119.600 


135,100 


108,550 


113,100 


120.750 


101,400 


4-family 


$150,000 


150.000 


126,750 


192.000 


127,500 


138,000 


155,850 


125,250 


130  JOO 


139.300 


117,000 


UMI 
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Dated:  April  7,  1992. 
Arthur  I.  HUl. 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

[P-R  Doc.  92-6529  1-iIed  4-10-92:  8  45  am] 

BtUJNQ  COOC  4210-27-41 


DEPARTMENT  OF  LABOR 

Occupational  Safety  snd  Health 
Administration 

29  CFR  Part  1910 

Occupational  Exposure  to  Bloodborne 
Pattiogens;  Approval  of  Information 
Collection  Requirements 

AQENCY:  Occupational  Safety  and 
Health  Administration;  Labor. 
ACTION:  Final  rule;  approval  of 
information  collection  requirements. 

summary:  On  December  6,  1991,  OSHA 

published  a  final  standard  governing 
occupational  exposure  to  bloodbome 
pathogens  (56  FR  64004).  The  standard  is 
designed  to  eliminate  or  minimize 
occupational  exposure  to  Flepafitis  B 
Virus  (HBV).  Human  Immunodeficiency 
Virus  (HIV)  and  other  bloodbome 
pathogens,  At  that  time  OSHA 
submitted  the  information  collpction 
requirements  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  (PRA)  of  1980 
Public  reporting  burden  for  this 
collection  of  information  was  estimated 
to  average  five  minutes  per  employer 
response  to  an  OSHA  compliance 
officer's  request  for  access  to  the 
employer's  records. 

OMB  reviewed  the  collection  of 
information  requirements  for 
occupational  exposure  to  bloodbome 
pathogens  in  accordance  with  the  PRA, 
44  U.S.C.  3501  et  seq..  and  5  CFR  part 
1320.  OMB  approved  ail  information 
requirements  contained  in  29  CFR 
1910,1030  under  OMB  clearance  number 
1218-0180.  The  OMB  clearance  expires 
on  February  28,  1995.  This  document  will 
also  amend  the  December  6.  1991  nilc  tn 
properly  display  the  OMB  control 
number, 

EFFECTtVE  DATE;  OMB  8  approval  of 
information  requirements  becomes 
effective  March  6, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  James  F.  Foster.  Office  of 
Information  and  Consumer  .Affairs, 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue  NW.,  room  N3637,  Washington. 
DC  20210;  Telephone  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION:  The  PRA 
provisions  on  information  collection  are 


triggered  when  an  OSHA  compliance 
officer  asks  an  employer  to  produce 
certain  records  and,  in  some 
circumstances,  when  an  employer  goes 
out  of  business.  The  Occupational 
Exposure  to  Bloodbome  Pathogens 
standard  requires  that  OSHA  have 
access  to  the  employer's  Elxposure 
Control  Plan  (1910,103O(c)(l)(v)),  as  well 
as  the  employer's  training  and  medical 
records  (1910-1030(h)(3)  (ii)  and  (iii)).  If 
an  employer  goes  out  of  business  and 
there  is  no  successor  employer  to 
receive  these  records,  the  employer  is 
required  to  notify  the  Director  of  the 
National  Institute  of  Occupational 
Safety  and  Health  three  months  prior  to 
destroying  the  records  and  transmit  the 
records  to  the  Director  if  he  or  she 
requests  them  fioio  1030(h)(4)). 

On  Febmary  ",  1992,  OMB  approved 
the  information  collection  provisions  for 
three  years,  the  maximum  period 
authorized  by  the  Paperwork  Reduction 

.'\ct 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Dorothy  L.  Strunk, 
Acting  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW  .  Washington,  DC  20210. 

This  action  is  being  taken  pursuant  to 
sections  4(b),  6(b)  and  8(c)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U,S.C,  653,  655.  657).  Section  4 
of  the  Administration  Procedure  Act,  5 
U.S.C.  553(d)(3),  Secretary  of  Labor's 
Order  No  1-90  (55  FR  9033)  and  29  CFR 
part  1911. 

Signed  at  Washington,  DC  this  7th  day  of 

April,  1992 

Dorothy  L  Strunlt. 

Acting  Assistant  Secretary  for  Occupational 
Safety  and  Health. 

Part  1910  of  title  29  of  the  Code  of 

Federal  Regulations  is  amended  as 
follows: 

PART  1910— (AMENDED] 

§1910.1030    [Amended! 

in  §  1910.1CX30.  by  adding  a 
parenthetical,  as  follows,  at  the  end  of 
the  regulatory  text: 

(.Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1218-0180) 

(FR  Dsx:  92-636,3  Filed  4-10-92  B  45  am] 
BILUMO  CODE  4S10-2«-« 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Minlr>g  Reclamation 
and  Enforcement 

30  CFR  Pan  916 

Kansas  Abandoned  Mine  Land 
Reclamation  Plan 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (GSM), 

Interior 

action:  Final  rule,  approval  of 
amendment. 

summary:  OSM  is  announcing  the 
appruv  dl  of  a  proposed  amendment  to 
the  Kansas  Abandoned  Mine  Land 
Reclamation  (AMLR)  Plan  (hereinafter 
referred  to  as  the  Kansas  Plan)  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  proposes  editorial  changes 
and  other  minor  revisions  to  improve  the 
operational  efficiency  of  the  Kansas 
program.  The  amendment  is  approved. 
ErFECnvE  DATE:  April  13. 1992. 

FOB  FURTHER  INFORMATION  CONTACT: 

!■  -".  \i   Fnnis,  Telephone'  (816)  374- 

SOP«>UEMENTARV  INFORMAnON: 

L  Background  on  the  Kansas  Plan 

The  Secretary  of  the  Interior 
conditionally  approved  the  Kansas 
AMLR  program  on  February  1. 1982. 
Information  pertinent  to  the  general 
background,  revisions,  and  amendments 
to  the  initial  program  submission,  as 
well  as  the  Secretary's  findings  and 
disposition  of  comments  can  be  found  in 
the  February  1, 1982.  Federal  Register 
(47  FR  4513).  Deficiencies  that  resulted 
in  the  conditional  approval  were 
corrected  by  the  State,  and  on  June  3. 
1983,  all  conditions  of  approval  were 
removed  by  the  Secretary  Federal 
Register  (48  FR  24874).  Subsequent 
actions  concerning  the  Kansas  Plan  and 
amendments  to  the  Plan  can  be  found  at 
30  CFR  918.25. 

n.  Discussion  fif  PrfifKiscd  Amendment 

By  letter  UaieU  OLiobei  ^.i,  idbl,  and 
revisions  received  October  31,  ISOl. 
Kansas  submitted  a  reclamation  plan 
amendment  to  OSM  (Administrative 
Record  No.  AML-KS-156).  The  proposed 
amendment  consists  of  the  addition  of 
new  language,  revised  narrative,  and 
editorial  changes  to  the  Kar'    ' 
Administrative  Regulations.  ,K  .X  K  )  at 
K.A.R.  chapter  47,  article  16.  Substantive 
changes  were  made  to  the  following 
areas  of  the  Plan: 

(1)  At  K.A.R.  47-16-^b),  Entry  and 
consent  to  reclaim,  the  proposed 
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■^erdment  adds  new  lancJ^ae  to 


and 


provide  p'"'-fJ:.:'^'S  ..:•-  •?:■;•" 
where  an  emersencv  ex:»ts. 

[2]  At  K.A.R.  4r-16-e.  Liens,  the 
proposed  amendment  revises  the 
language  to  specify  the  circumstances 
under  which  the  Secretary  of  the  Kansas 
Department  of  Health  and  Environment 
may  waive  a  lien,  and  provides  for 
owner  notification  prior  to  a  lien  being 
filed,  and  other  minor  revisions.  Kansas 
submitted  the  proposed  amendment  on 
its  own  initiative. 

III.  Puhiic  and  Agency  Comments 

OSM  solicited  public  comment  and 
provided  opportunity  for  a  public 
hearing  on  the  proposed  amendment  in 
the  November  15, 1991.  Federal  Register 
(56  FR  58018).  No  public  comments  were 
received  as  of  December  18, 1991,  the 
close  of  the  public  comment  period. 
Since  no  one  requested  an  opportunity 
to  testify  at  a  public  hearing,  none  was 
held 

Pursuant  to  30  CFK  884.14(a)(2), 
comments  were  also  sobcited  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Kansas  plan. 
No  agency  comments  were  received. 

rV'.  Director t  Decision 

The  D  rector  f.nds  that  the  Kansas 
proposed  amencLijent  is  in  accordance 
with  section  405  of  SMCRA  and  the 
Secretary's  regulations  at  30  CFR  part 
884,  and  is  approving  it.  The  Federal 
regulations  at  30  CFR  part  916,  codifying 
decisions  concerning  the  Kansas  AMUR 
plan  are  amended  to  implement  this 
decision. 

V.  Procedural  Sfatters 

1 .  Sational  En  vironmental  Policy  Act 

Approval  of  State/Tribe  AMLR  plans 
and  amendments  is  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  by 
the  Department  of  the  Interior's  Manual, 
516  DM  8,  appendix  8,  paragraph 
8.4B(29]. 

2.  Executive  Order  12291  and  the 

Regulatory  Flexibility  Act 

On  November  23. 1987,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4,  7 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
disapproval  of  State /Tribal  AMLR  plans 
and  amendments.  Accordingly,  for  this 
action,  OSM  is  exempt  from  the 
requirement  to  prepare  a  regulatory 
im]3act  analysis  and  a  regulatory  review 
by  OMB. 

This  rulem.aking  was  examined 
pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.],  and  the 
Department  of  the  Interior  determined 


that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  numbT 
of  small  entities.  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
regulations  will  be  met  by  the  Slate. 

Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  section  2  of 
Executive  Order  12778  (56  FR  55195. 
October  25, 1991)  on  Civil  Justice 
Reform.  DOl  has  determined  that,  to  the 
extent  allowed  by  law.  the  regulation 
meets  the  applicable  standards  of 
section  2(a)  and  2(h)  of  Executive  Order 
1277a  Under  SMCRA  section  405  and  30 
CFR  part  884  and  section  503(a)  and  30 
CFR  732.15  and  732.17(h)(10).  the  agency 
decision  on  State  program  submittals 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  the  Federal 
regulations.  The  only  decision  allowed 
under  the  law  is  approval,  disapproval 
or  conditional  approval  of  State  progran^ 
amendments. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  OMB  nnder  44  U.S.C 
3507. 

Ust  of  Subjects  In  30  rFR  P.rtqiS 

Intergovernmental  reiauons.  Surface 
mining.  Underground  mining. 
Abandoned  Mine  Land  Reclamation- 
Dated:  January  2a  1992. 

Raymond  L.  Lowrie, 

Assistant  Director.  Western  Support  Center. 

30  CFR  part  918  is  amended  as 
follows: 


r  A  q 


->  AHSAS 


30  CFR  Part  916 

Karrsas  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior, 

action:  Final  rule. 


1.  The  authority  citation  for  part  916 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seg. 

2.  Section  916.25  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

5  916.25    Approval  o?  abandooed  n-.ln«  iand 
reclamation  plan  anencner's. 
•         *         •         •         • 

(c)  The  Kansas  AMLR  Plan 
amendment  submitted  on  October  25, 
1991.  is  approved  effective  April  13, 
1992. 

[FR  Doc.  92-8466  Filed  4-10-02;  8:45  am) 

BtUJNO  CODE  4310-0»-M 


summary:  OSM  is  announcing  the 
approval  of  a  program  amendment 
submitted  by  Kansas  as  a  modification 
to  the  State's  permanent  regulator/ 
program  [hereinafter  referred  to  as  the 
Kansas  program)  under  the  S'orface 
Minins  Control  and  Reclamation  .Act  of 
1977  {SMCRA).  The  amendment  pertains 
to  the  repair  of  rills  and  gullies  as  a 
normal  husbandry  practice. 

The  amendment  is  intended  to  revise 
the  State  program  to  be  consistent  with 
ronrspondmg  Federal  reg-jKitions, 
clarify  ambiguities,  and  improve 
operational  efficiency 
EFFECnVE  date;  April  13.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
lerry  R.  Ennis,  Telephone.  (816)  374- 
6405. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kansas  Program 

On  January  21. 1981.  the  Secretary  of 
the  Intenor  conditionally  approved  the 
K.'nsas  program.  General  background 
information  on  the  Kansas  program. 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Kansas 
program  can  be  found  in  the  January  21, 
1981.  Federal  Register  (46  FR  bSdZ). 
Subsequent  actions  concerning  Kansas' 
program  and  program  amendments  can 
be  found  at  30  CFR  916.12,  9iai5.  end 
916.16. 

II.  Submission  of  Amendment 

By  letter  dated  June  29. 1989 
(Administrative  Record  No.  KS^36), 
Kansas  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRjV  The  amendment  pertained  to 
general  requirements,  definitions.  permJ 
apphcatioas,  pubhc  hearings, 
assessment  conferences,  individual  cr.il 
penalties  and  civil  penalties,  permit 
review,  bonding  procedures, 
performance  standards,  underground 
mining,  small  operator  assistance,  lands 
unsuitable  for  surface  mining,  blaster 
certification,  employee  financial 
interests,  inspection  and  enforcem.ent. 
subsidence  control,  and  mcid.-^nta!  coal 
extraction. 

By  letter  dated  July  10,  19b9 
(Administrative  Record  No  KS-440), 
Kansas  submitted  a  proposed  putdfline 
titled  '"Guidelines  for  the  Repair  of  Rills 
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and  Gullies  in  Kansas."  as  a  revision  lo 
the  June  29.  1989.  amendment  package. 
Kansas  submitted  Lhe  proposed 
guideline  for  approval  as  a  normal 
husbandry'  practice  pursuant  to  SMCRA. 
The  guideline  that  Kansas  proposes  will 
augment  KA.R.  47-9-l(c)(42|. 
revegetation:  Standards  of  siicress. 

During  its  review,  OSM  identified 
concerns  it  had  with  the  guideline  and 
notified  Kansas  of  these  concerns  by     "■ 
letter  dated  September  8,  1989 
(Administrative  Record  No.  KS-445). 
Kansas  responded  by  submitting  a 
revised  guideline  on  October  30, 1939 
(Administrative  Record  No.  KS-i49l. 

OSM  published  a  notice  in  the 
December  1, 1989,  Federal  Register  154 
FR  4977'3)  that  included  announcement 
of  receipt  of  the  revised  guideline  and 
invited  public  comment  on  its  adequacy 
(Administrative  Record  No.  KS-470). 
The  public  comment  period  ended 
Decem,ber  18.  1989,  On  June  29, 1990  and 
October  9, 1990  (Administrative  Record 
No.  KS-471  and  KS-488,  respectively). 
Kansas  submitted  additional  revisions 
to  the  original  amendment  package. 
however,  these  revisions  concerned 
topics  unrelated  to  the  proposed 
guideline  diEcus,sed  in  th.s  notice,  OSM 
published  a  Tina!  Federal  Register  nc'ace 
(September  13.  1991  (56  FR  46531)] 
announcing  the  approval  of  Kansas's 
amendment  package  that  excluded  a 
finding  on  the  proposed  guideline  titled 
"Guidelines  for  the  Repai.r  of  Rills  and 
Gullies  in  Kansas."  This  notice  now 
addresses  the  outst;:nding  issue 
regarding  the  practices  for  repair  of  rills 
and  gullies  as  normal  husbandry 
practices. 

in.  Director's  Findings 

Kansas  proposes  to  adopt  the 
procedures  in  its  "Guidelines  for  the 
Repair  of  Rills  and  Gullies  in  Kansas"  as 
a  normal  husbandry  practice. 
Specifically,  Kansas  proposes  to  adopt 
the  USDA  Soil  Conservation  Services's 
(SCS)  guidelines  for  the  treatment  of 
rills  and  gullies,  which  were  prepared  as 
part  of  the  SCS  critical  area  planting 
(CAP)  process.  The  SCS  defines  CAP  as 
the  planting  of  vegetation,  including 
trees,  shrubs  and  grasses,  on  highly 
erodible  or  cnticaiiy  eroding  areas. 
Mined  lands  are  included  under  CAP. 

The  proposed  guidelines  define 
normal  hubbandry  practices  that  would 
allow  for  the  repair  of  rills  and  gullies 
that  form  during  the  initial 
estdblishm.ent  of  a  permanent  \'egetat!ve 
cover.  Treatment  of  ri!!s  and  gullies  after 
initial  vegetation  estabhshment  would 
be  considered  an  augm.entativc  practice. 
In  addition,  the  State  defines  the 
treatment  of  rills  and  gullies  requiring  a 


permanent  reseeding  of  more  than  10 
a.'  res  in  a  contiguous  block  or  10  percent 
of  a  perm.it  area  m.tially  seeded  during  a 
single  year,  as  an  augmentative  practice 
because  of  the  potential  for  delayed 
seeding  of  large  areas  that,  in  turn, 
would  reduce  the  probability  of 
revegetation  success.  Both  augmentative 
practices  would  restart  the  bond  period. 

The  proposed  guideline  would  require 
rills  and  gullies  to  be  filled  with  topsoil 
if  the  area  is  not  large  or,  for  a  large 
area,  contoured  and  smoothed.  The  area 
must  be  seeded  during  the  appropriate 
season  with  the  approved  perermial 
species  and  mulched.  Three  types  of 
mulch  are  allowed;  Native  hay  or  strav, 
wood  chips,  or  strtwy  manure.  The 
native  hay  or  straw  must  either  be 
crimped  or  tackified  with  an  asphalt 
emulsion.  Straw  from  small  grain 
species  cannot  be  used.  The  wood  chips 
can  be  applied  alone  or  tackified. 

Tlie  usa  of  hay  bales  or  rock  rip-rap  to 
fill  or  repair  rills  and  gullies  is 
allowable,  but  must  be  approved  by  the 
State  on  a  case-by-case  basis.  If  used,  it 
must  be  monitored  to  assure  that  the 
treatment  provides  long  term  erosion 
control,  does  not  disrupt  the  postminixig 
land  use,  and  that  permanent  vegetation 
becomes  established.  If  this  treatment  is 
not  effective  then  filling  of  the  rills  and 
gullies  with  topsoil  and  revegetation  will 
be  required. 

The  Federal  regulations  at  30  CFR 
816.116[cj(4)  provides  that  the  regulatory 
authority  may  approve  selective 
husbandry  practices  as  normal 
husbandry  practices  (excluding 
augmented  seeding,  fertilization,  or 
irrigation],  provided  it  obtains  prior 
approval  from  the  Director  of  OSM  in 
accordance  with  30  CFR  732.17.  These 
normal  husbandry  practices  can  be 
implemented  without  extending  the 
period  of  responsibility  for  revegetation 
success  and  bond  liabihty,  if  such 
practices  can  be  expected  to  continue  as 
part  of  the  postmining  land  use  or  if 
discontinuance  of  the  practices  after  the 
liability  period  expires  will  not  reduce 
the  probability  of  permanent 
revegetation  success.  Approved 
practices  shall  be  normal  husbandry 
practices  within  the  region  for  unmined 
lands  having  land  uses  similar  to  the 
approved  postm.inmg  land  use  of  the 
disturbed  area,  including  such  practices 
as  disease,  pest,  and  vermin  control:  and 
ary  pruning,  reseeding,  and 
transplanting  specifically  necessitated 
by  such  actions 

OSM  believes  that  by  iimitmg  the 
repair  of  riils  and  gullies  to  the  period 
prior  to  initial  establishment  of 
vegetation,  by  further  limiting  the  size  of 
areas  that  may  be  repaired  without 


restarting  the  liabibty  period,  and  by 
demonstrating  that  such  practice  is 
supported  as  an  acceptable  land 
management  activity  for  similar 
situations  in  the  State,  Kansas  has 
ensured  that  the  probability  of 
revegetation  success,  in  accordane  with 
Federal  program  requirements,  will  not 
be  reduced.  Therefore,  the  Director  has 
determined  that  Kansas's  proposed 
guideline  for  the  repair  of  rills  and 
gulUes  is  consistent  with  and  no  less 
effective  than  the  Federal  regulation 
requirements  and  is  approving  it. 


f\'   Pu'dIh  iirti  .■\>'cii(  \  C" 
1.  Public  Comments 


nments 


OSM  solicited  public  comment  on  the 
proposed  amendment  and  provided 
opportunity  for  public  hearing.  Because 
no  one  requested  an  opportunity  to 
testify  at  a  pubUc  hearing,  no  hearing 
was  held.  No  pubUc  comments  were 
received. 

2.  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i). 
comments  were  soUcited  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Kansas  program. 
Comments  were  also  solicited  from 
various  State  agencies.  Tlie  following 
comments  were  received. 

Soil  Conservation  Service  (SCS) 

By  letter  dated  December  21, 1989, 
(Administrative  Record  No.  KS-459)  the 
SCS  commented  that  Kansas's  Guideline 
for  the  Repair  of  Rills  and  Gullies  in 
Kansas  contained  a  typographical  error. 
The  second  paragraph  of  the  guideline 
contains  the  word  "planning"  instead  of 
the  correct  word  "planting"  in  the 
phrase  "critical  area  planting".  While 
OSM  recognizes  the  error,  the  error  will 
not  affect  the  application  of  the 
guideline.  Kansas  is  being  notified  of 
this  error  by  way  of  this  Federal 
Register  notice. 

Environmental  Protection  Agency  (EPA) 
Concurrence 

Pursuant  lo  30  CFR  732.17(h)(ll)(ii). 
concurrence  was  solicited  from  the  EPA 
for  those  aspects  of  the  proposed 
amendment  that  relate  to  air  or  water 
quality  standards  promulgated  under  the 
authority  of  the  Clean  Water  Act  and 
the  Clean  Air  Act. 

By  letter  dated  March  26, 1990, 
(Administrative  Record  No.  KS-*66) 
EPA  stated  that  it  had  no  comments  and 
concurred  with  the  revised  amendment 
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packaae  'ha'  included  the  proposed 
g:;;de::nes  for  nil  and  gully  repair  and 
was  published  m  the  December  1. 1989, 
Federal  Re^ster  '54  FR  49773). 
State  Fiistonc  Pre3er\'ation  Officer 
(SHPOl  and  Advisory  Council  on 
Historic  Preservation  Comments 
(.ACHP) 

30  CFR  "32.17(h)(4)  requires  that  all 
aTieud.T.ents  that  may  have  an  effect  on 
historic  properties  be  provided  to  the 
SHPO  and  ACHP  for  comment. 
Comments  were  solicited  from  these 
offices.  By  letter  dated  November  27. 
1989.  the  SHPO  responded  that  he  had 
no  objection  to  the  proposed 
an^.endment  (Administrative  Record  No. 
KS-t51).  No  comments  were  received 
.'rorr.  .ACHP. 
V  Director's  Decision 

Bdsed  on  the  above  finding,  the 
Director  is  approving  the  proposed 
amendment  submitted  by  Kansas  on 
July  10  1989,  and  revised  on  October  30. 
1989  The  Director  is  approving  the 
KdP.s-.s  guidelines  with  the  provision 
that  "i^y  ^e  fully  implemented  in 
identcdi  f  rm  as  submitted  to  and 
re%itwed    ;.  OSM  and  the  public. 
reccjr.z -^^   :  it  the  typographical  error 
discussed  under  IV.2..  Agency  .ts 

Comments  should  be  corrected  by 
Kansas. 

The  Federal  regulations  at  30  CFR  part 
9:8  codifj'ing  decisions  concerning  the 
Kansas  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immsdiately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

\T.  Procedural  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act 

Pursuant  to  section  702(d)  of  SMCRA. 
30  U.S.C.  1292(d),  no  environmental 
impact  statement  need  be  prepared  on 
this  rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 19&4,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3.  4.  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  a  State 
regulatory  program.  Therefore,  this 
action  is  exempt  from  preparation  of  a 
Regulatory  Impact  Analysis  and 
regulatory  review  of  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 


substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
regulations  will  be  met  by  the  State. 

Executive  Order  12778 

This  nJe  has  been  reviewed  under  the 
principles  set  forth  in  section  2  of 
Executive  Order  12778  (56  FR  55195. 
October  25, 1991)  on  Civil  Justice 
Reform.  DOI  has  determined  that,  to  the 
extent  allowed  by  law.  the  regulation 
meets  the  applicable  standards  of 
section  2(a)  and  2(b)  of  Executive  Order 
12778.  Under  SMCRA  section  405  and  30 
CFR  884  and  section  503(a)  and  30  CFR 
732.15  and  732.17{h)(10).  the  agency 
decision  on  State  program  submittals 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  the  Federal 
regulations.  The  only  decision  allowed 
under  the  law  is  approval,  disapproval 
or  conditional  approval  of  State  program 
amendments. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  OMB  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  916 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  January  24, 1992. 
Raymond  L.  Lowrie, 
Assistant  Director,  Western  Support  Center 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII. 
subchapter  T.  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below 

PARI  9  J&— KANSAS 

1.  The  authority  citation  for  part  916 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  916.15  is  amended  by 
adding  paragraph  (1)  as  follows: 

§  916.15    Approval  of  regulatorv  program 
amendment*. 

*        •         •         *         • 

(1)  The  procedures  in  "Guidelines  for 
the  repair  of  rills  and  gullies  in  Kansas" 
submitted  by  Kansas  for  approval  as  a 
normal  husbandry  practice  on  October 
30. 1989.  is  approved  April  13. 1992. 

(FR  Doc.  92-8465  Filed  4-10-92:  8:45  am) 
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30  CFR  Part  931 

New  Mexico  Permanent  Regulatory 
Program 

agency;  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Final  rule:  approval  of  proposed 

amendment. 


summary:  OSM  is  approving  a  proposed 
amendment  to  the  New  Mexico 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  "New 
Mexico  programi")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCR.A),  The  amendment  consists 
of  changes  to  the  rules  governing  the 
hydrologic  balance  as  it  relates  to  water 
quality  standards  and  effluent 
limitations  for  surface  and  underground 
mining  activities.  The  proposed 
amendment  revises  the  New  Mexico 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 
EFFECTIVE  DATE:  .April  13,  1992 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hagen.  telephone:  (503)  776- 
1486. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Nev\  \i;  xico  Program. 

II.  Subnnission  of  Amendment. 

III.  Director's  Findings. 

rv.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  New  Mexico 

Program 

O.".  December  31.  1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  Information 
pertaining  to  the  general  background  for 
the  New  Mexico  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the  New 
Mexico  program  can  be  found  in  the 
December  31.  1980.  Federal  Register  (45 
FR  86459).  Actions  taken  subsequent  to 
the  approval  of  the  New  Mexico 
program  are  codified  at  30  CFR  931.15. 
931.16.  and  931.30 

II.  Submission  of  .Amendment 

By  letter  dated  July  9,  1991 
(Administrative  Record  No.  NM-642). 
New  Mexico  submitted  a  proposed 
amendment  to  its  permanent  regulatory 
program  pursuant  to  S.MCRA.  New 
Mexico  subm.itted  the  proposed 
amendment  to  satisfy  a  required 
program  amendment  at  30  CFR 
931.16(b).  The  provision  of  the  Coal 
Surface  Mining  Commission  (CSMC) 
rules  that  New  Mexico  proposed  to 
amend  is  at  CSMC  R-ile  BO-1-20- 


Federal  Register  /  Vol.  57,  No.  71   /  Monday,  April  13.  19<12  /  RuUs  find  Rpj^iulatidrs  12''21 


42(aH8),  which  concerns  hydrologic 
balance  as  it  relates  to  water  quality 
standards  and  effluent  limitations  for 
surface  and  ursciprcround  minirig 
activities. 

OSM  announced  its  receipt  of  thi? 
proposed  amendment  in  the  Auj^ust  2, 
1991,  Federal  Register  (=.6  FR  37051)  and. 
in  the  same  notice,  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
substantive  adequacy  of  the  proposed 
amendment  (Administrative  Record  No. 
NM-647).  The  public  comment  period 
closed  September  3,  1991.  The  public 
hearing,  scheduled  for  August  27,  VXn. 
was  not  held  because  no  one  requested 
an  opportunity  to  testify. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
proposed  rule  change  at  CSMC  Rule  80- 
l-20-42(a)(8)  and  an  inconsistent 
reference  for  effluent  limitations  at 
CSMC  Rule  80-l-2(>-42(a)(4](ii).  OSM 
notified  New  Mexico  of  the  concerns  by 
letter  dated  September  20, 1991 
(Administrative  Record  No.  NM-655). 
New  Mexico  responded  to  the  letter  by 
submitting  on  October  3, 1991,  a  revised 
amendment  (Administrative  Record  No. 
NM-659].  OSM  announced  its  receipt  of 
the  revised  amendment  in  the  October 
25, 1991,  Federal  Register  'nP,  FR  55249; 
Administrative  Record  No.  NM-663)  and 
in  the  same  notice,  reopened  the  public 
comment  period  on  the  proposed 
amendment.  The  reopened  public 
comment  period  closed  on  November  12, 
1991. 

III.  Director's  Findings 

After  a  thorough  review,  pursuant  to 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17,  the  Director 
finds  as  discussed  below  that  the 
proposed  amendment  submitted  by  New 
Mexico  on  July  9, 1991,  and 
subsequently  revised  on  October  3, 1991. 
is  no  less  stringent  than  SMCRA  and  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  chapter  VII. 

1.  CSMC  Rule  80~1-20-^2(q)(8).  Water 
Quality  Standards  and  Effluent 

Limitations 

The  Director  previously  required  at  30 
CFR  931.16(b)  that  New  Mexico  amend 
its  program  to  require  discharges  from 
areas  disturbed  by  underground  mining 
activities  to  comply  with  applicable 
State  and  Federal  wafer  quality  laws 
and  regulations  and  with  the  effluent 
limitations  set  forth  at  40  CFR  Part  434 
(finding  No.  1;  56  FR  28484.  28486;  June 
21, 1991).  !n  response  to  the  required 
nmendmcnt.  New  Mexico  proposed  at 
CSMC  Rule  80-l-2a-42(a)(8)  that 
discharges  of  water  from  areas 
disturbed  by  surface  mining  activities 


and  underground  mining  activities 
comply  with  all  apphcable  State  and 
Federal  water  quality  laws  and 
rfgulations  ar,d  with  the  Environmental 
Protection  Agency's  (EPA's)  effluent 
limitations  for  coal  mining  at  40  CFR 
part  434. 

New  Mexico's  proposed  rule  is 
substantively  identical  to  the 
rorre.'jpondinc  Federal  regulations  at  30 
CF'R  816.42  for  surface  mining  activities 
and  3ii  CFR  817.42  for  underground 
mning  artivities  Therefore,  the  Director 
finds  tha;  New  Mexico's  proposed  rule 
a!  CSMC  Rule  BO-l-20-42(a)(8)  is  no  less 
effective  than  the  corresponding  Federal 
regulations  at  30  CFR  816.42  and  30  CFR 
817.42.  The  Director  is  approving  the 
proposed  rule  and  is  removing  the 
required  amendment  at  30  CFR 
931.16(b). 

2.  CSMC  Rule  80-l-20-42[a}(4)(ii), 
Exemptions  From  the  Water  Quality 
Standards  and  Effluent  Limitations  for 
Certain  Sedimentation  Ponds  and 
Treatment  Facilities 

CSMC  Rule  80-l-20-l2(a)(4){ii) 
concerns  exemptions  from  the 
requirements  of  the  water  quality 
standards  and  effluent  limitations  for 
certain  sedimentation  ponds  and 
treatment  facilities.  In  this  rule.  New 
Mexico  proposed  a  nonsubstantive 
revision  to  delete  the  phrase  "in  the 
table  below,"  because  the  effluent 
limitations  table  no  longer  exists  in 
CSMC  Rule  80-l-20-42(a)(8),  and 
replace  it  with  the  phrase  "in  paragraph 
(a)(8)  of  this  section."  As  discussed  in 
finding  No.  1,  revised  CSMC  Rule  80-1- 
2a-42(a){8)  ("paragraph  (a)(8)") 
incorporates  by  reference  the  applicable 
EPA  effluent  limitations.  Since  proposed 
CSMC  Rule  80-l-20-42(a)(4)(ii)  is 
substantively  identical  to  the 
corresponding  Federal  regulations  at  30 
CFR  81G.46{e)(2)  and  817.46(e)(2)  for 
surface  and  underground  mining 
activities,  respectively,  the  Director 
finds  that  it  is  no  less  effective  than  the 
Federal  regulations  and  is  approving  it. 

IV.  Summary  and  Disposition  of 
Comments 

1.  Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  public  comments  were 
received,  and  because  no  one  requested 
an  opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held. 

2.  Agency  Comments 

Pursuant  to  section  503(b)(1)  of 
SMCRA  and  30  CFR  732.17(h)(ll)(i).  the 
Director  solicited  comments  from  the 


Administrator  of  the  Environmental 
Protection  Agency  (EPA),  the  Secretary 
of  Agriculture,  and  the  heads  of  various 
other  Federal  agencies  with  an  actual  or 
potential  interest  In  the  New  Mexico 
program. 

The  U.S.  Soil  Conservation  Service 
(SCS)  responded  by  letters  dated  August 
12  and  October  29, 1991  (Administrative 
Record  Nos.  NM-649  and  NM-667).  One 
of  SCS's  comments  was  nonsubstantive 
and  editorial  in  nature  and  pertained  to 
a  subsection  which  was  not  part  of  the 
proposed  amendment.  The  comment 
was  brought  to  New  Mexico's  attention, 
and  New  Mexico,  in  its  October  3, 1991. 
amendment  submission,  revised  its  rule. 
SCS  also  commented  on  the  phrase  "in 
the  table  below"  in  CSMC  Rule  80-1-20- 
42{a)(4)(ii).  In  its  October  3. 1991. 
amendment  submission.  New  Mexico 
revised  its  rule  in  response  to  SCS's 
comment  (see  finding  No.  2). 

The  Mine  Safety  and  Health 
Administration  (MSHA),  by  letter  dated 
August  15, 1991,  (Administrative  Record 
No.  NM-650)  commented  that  the 
proposed  amendment  is  acceptable  and 
does  not  appear  to  conflict  with  any 
current  MSHA  regulations. 

The  U.S.  Bureau  of  Mines,  by 
memoranda  dated  August  16  and 
October  28. 1991,  indicated  it  had  no 
comments  (Administrative  Record  Nos. 
NM-652  and  NM-666).  but  did  suggest 
some  nonsubstantive  editorial  revisions 
to  New  Mexico's  rules.  OSM  has 
brought  these  suggestions  to  the 
attention  of  New  Mexico  through  the 
inclusion  of  the  memoranda  in  the 
administrative  record. 

The  New  Mexico  State  Office  of  the 
Bureau  of  Land  Management,  by 
memoranda  dated  August  21  and 
November  1, 1991  (Administrative 
Record  Nos.  NM-653  and  NM-664). 
responded  that  it  had  no  questions  on  or 
recommended  changes  to  the  proposed 
amendment. 

The  Department  of  the  Army.  U.S. 
Army  Corps  of  Engineers,  by  letter 
dated  July  31, 1991.  acknowledged 
receipt  of  OSM's  request  for  comments 
and  stated  that  it  found  the  amendment 
to  be  satisfactory  (Administrative 
Record  No.  NM-658). 

The  Department  of  Energy,  by 
telephone  conversation  on  October  25, 
1991,  indicated  that  it  had  no  comments 
on  the  revision  to  the  proposed 
amendment  (Administrative  Record  No. 
NM-662). 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence 

Pursuant  to  30  CFR  732.17(h){ll)(ii). 
the  Director  sohcited  the  written 
concurrence  of  the  Administrator  of  the 
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EPA  vnth  respect  to  tnose  provisions  of 
the  proposed  program  amendment 
which  relate  to  air  or  water  quality 
standards  promulgated  under  the 
authority  of  the  Clean  Water  Act  (33 
U.S  C.  1251  et  seq.]  or  the  Clean  Air  Act 
(42  U  S.C.  7401  et  seq.].  By  letters  dated 
January  6  and  24,  1992.  EPA  gave  such 
written  concurrence  (Administrative 
Record  Nos.  NM-677  and  NM-680).  In 
addition,  EPA  raised  other  concerns  it 
had  with  the  existing  language 
contained  in  CSMC  Rules  80-1-20- 
42(a){2)(ii),  (a)(4)(i),  and  (b).  which  were 
not  proposed  for  revision  in  this 
amendment.  EPA  indicated  that  these 
rules  are  inconsistent  with  the 
'"quirements  of  the  Clean  Water  Act. 

Existing  CSMC  Rule  80-1-20- 
42(a)(2)(ii)  requires  that  applicable  State 
and  Federal  water  quality  standards  for 
receiving  streams  be  met  "except  during 
precipitation  events  which  are  equal  to 
or  greater  than  the  2-year  recurrence 
interval."  EPA  stated  that  this  New 
Mexico  rule  is  not  consistent  with  the 
Federal  regulations  at  40  CFR  part  434, 
which  require  that  limitations  for  total 
suspended  solids  and  pH  be  met  for 
precipitation  events  less  than  or  equal  to 
a  10-year.  24-hour  storm  event. 

EPA  further  noted  that  existing  CSMC 
Rule  80-l-20-42(b)  appears  to  exclude 
from  regulation  a  discharge  from  the 
disturbed  area  if  "(1)  the  discharge  is 
demonstrated  to  have  resulted  from  a 
precipitation  event  equal  to  or  larger 
than  a  10-year,  24-hour  precipitation 
event;  and  (2)  the  discharge  is  from 
facilities  designed,  constructed,  and 
maintained  in  accordance  with  the 
requirements  of  the  part."  EPA 
commented  that  this  New  Mexico  rule  is 
not  consistent  with  liie  Federal 
regulations  at  40  CFR  part  434,  which 
require  that  pH  limitations  be  met  for  ail 
precipitation  events,  including  those 
greater  than  a  10-year,  24-hour  storm 
event 

The  concerns  identified  by  EPA  at 
existing  CSMC  Rules  8O-l-20-42(a)(2)(ii) 
and  (b)  were  also  identified  by  OSM  in 
its  review  process.  OSM  notified  New 
Mexico  of  these  concerns  and  additional 
OSM  comments  on  the  proposed 
amendment  by  letter  dated  September 
20, 1991  (Administrative  Record  No. 
NM-655).  In  addition,  OSM  brought 
F.PA's  concerns  to  the  aiiention  of  New 
Mexico  by  inclusion  of  EPA's  letter  in 
the  administrative  record 
(Administrative  Record  No.  NM-677) 
and  by  means  of  this  preamble. 
However,  OSM  has  determined  that 
these  concerns  are  outside  the  scope  of 
this  rulemaking,  because  they  relate  to 
existing  New  Mexico  rules  that  were  not 
proposed  by  New  Mexico  for  revision  in 


this  amendment.  New  Mexico  will,  as 
appropriate,  address  these  concerns  in 
future  amendments  (Administrative 
Record  No.  NM-659). 

EPA  expressed  an  additional  concern 
that  existing  CSMC  Rule  80-1-20- 
42(a)(4)(i)  appears  to  create  an 
exemption  from  water  quality  standards 
and  effluent  limitations  when  "the 
disturbed  drainage  area  within  the  total 
disturbed  area  is  small."  EPA  states  that 
this  is  inconsistent  with  effluent 
limitation  guidelines  and  the  Clean 
Water  Act.  which  require  that  State 
water  quality  standards  be  met. 
regardless  of  the  size  of  the  active  mine. 
A  review  of  New  Mexico's  rule  in  its 
entirety  discloses  that  CSMC  80-1-20- 
42(a]  provides  that  "(t)he  Director  may 
grant  exemptions  from  these 
requirements  only  when:  (i)  (t)he 
disturbed  drainage  area  within  the  total 
disturbed  areas  is  small;  and  (ii)  (t)he 
person  who  conducts  the  surface  coal 
mining  operations  demonstrates  that 
sedimentation  ponds  and  treatment 
facilities  are  not  necessary  for  drainage 
from  the  disturbed  drainage  areas  to 
meet  the  effluent  limitations  in 
paragraph  (a)(8)  of  this  section  and  the 
applicable  State  and  Federal  water 
quality  standards  for  downstream  and 
receiving  waters"  (emphasis  added). 
Contrary  to  EPA's  concern,  the 
exemption  granted  in  New  Mexico's  rule 
pertains  to  siltation  structures  and  not 
to  the  requirement  that  the  effluent 
limitations  and  applicable  State  and 
Federal  water  quality  standards  be  met. 

OSM  does  not  agree  with  EPA's 
comment  because  CSMC  Rule  80-1-20- 
42(a)(4)(ii)  provides  an  added  measure 
of  control  over  the  exemption  by 
requiring  that  the  drainage  from  the 
small  area  meets  applicable  effluent 
limitations  and  water  quality  standards 
for  receiving  streams.  "The  language  in 
New  Mexico's  existing  rule  is 
substantively  identical  to  the  language 
contained  in  the  Federal  regulations  at 
30  CFR  816.46(e)  (1)  and  (2)  for  surface 
mining  activities  and  30  CFR  817.46(e) 
(1)  and  (2)  for  underground  mining 
activities.  At  the  time  that  OSM 
promulgated  these  Federal  regulations, 
OSM  requested  and  received  EPA's 
concurrence  (44  FR  14901, 14908-14909; 
March  13. 1979).  In  addition,  OSM  has 
determined  that  this  concern  is  outside 
the  scope  of  this  rulemaking,  because  it 
relates  to  an  existing  New  Mexico  rule 
that  was  not  proposed  by  New  Mexico 
for  revision  in  this  ainendment. 

4.  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4).  the 
Director  solicited  comments  on  the 


proposed  amendment  from  the  SHPO 
and  ACHP  Neither  the  SHPO  nor  ACHP 
provided  any  comments  to  OSM. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  proposed 
amendment  as  submitted  by  New 
Mexico  on  |uly  9.  1991,  and  as  revised 
by  it  on  October  3,  1991.  In  conjunction 
with  this  approval,  the  Director  is 
removing  the  required  amendment  at  30 
CFR  931.16(b)  The  Director's  approval 
of  the  proposed  amendment  is 
contingent  upon  New  Mexico's 
promulgation  of  the  proposed  revisions 
in  the  identical  form  as  submitted  to  and 
approved  by  OSM. 

The  Federal  regulations  at  30  CFR  931. 
codifying  decisions  concerning  the  New 
Mexico  program,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  program  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

1.  National  Environmental  Policy  Act 

Pursuant  to  section  702(d)  of  SMCRA. 
30  U.S.C.  1292(d),  no  environmental 
impact  statement  need  be  prepared  on 
this  rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4,  7, 
and  8  of  Executive  Order  No.  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Accordingly,  for  this  action, 
OSM  is  exempt  from  the  requirement  to 
prepare  a  regulatory  impact  analysis, 
and  this  action  does  not  require 
regulatory  review  by  OMB.  The 
Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCR.'K  and  the  Federal 
regulations  will  be  met  by  the  State. 

Executive  Order  12778 

This  rule  has  been  reviewed  under  the 

principles  set  forth  in  section  2  of  E.O. 
12778  (56  FR  55195.  October  25, 1991)  on 
Civil  Justice  Reform.  DO!  has 
determined  that,  to  the  extent  allowed 
by  law,  the  regulation  meets  the 
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applicable  standards  of  section  2(d)  and 
2(b)  of  E.O.  12778.  Under  SMCRA 
section  405  and  30  CFR  884  and  section 
503(a)  and  30  CFR  732,15  and 
732.17(h){10),  the  agency  decision  on 
State  program  submittals  must  be  based 
solely  on  a  detemiination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
the  Federal  regulations.  The  only 
decision  allowed  under  the  law  is 
approval,  disapproval  or  conditional 
approval  of  State  program  amendments. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  0MB  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  931 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  February  3, 1992. 
Raymond  L.  Lowrie, 
Assistant  Director,  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VTI, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  931— New  Mexico 

1.  The  authority  citation  for  part  931 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  931.15  is  amended  by 
adding  a  new  paragraph  (p)  to  read  as 

follows: 

5  931.15    Approval  of  amendments  to  State 
regulatory  program. 
***** 

(p)  The  following  amendment,  as 
submitted  by  New  Mexico  on  July  9, 
1991.  and  as  revised  it  on  October  3. 

1991,  is  approved  effective  April  13, 
1992:  Revisions  to  the  New  Mexico  Coal 
Surface  Mining  Commission  (CSMC) 
rules  pertaining  to  water  quality 
standards  and  effluent  limitations  for 
surface  and  underground  mining 
activities  at  CSMC  Rules  80-1-20- 
42(a)(4p)  and  (a)(8). 

§931.16    [Amended] 

3.  §  931.16  is  amended  by  removing 
and  reserving  paragraph  (b). 

[FR  Doc.  92-6467  Fiied  4-10-92;  8;45  am] 
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30  CFR  Part  935 

Ohio  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMl 
Interior. 


ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  GSM  is  announcing  the 
approval,  with  two  exceptions,  of  a 
proposed  amendment  to  the  Ohio 
regulatory  program  (hereinafter  referred 
to  as  the  Ohio  program)  approved  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  (Program  Amendment 
Number  32)  is  intended  to  incorporate 
rule  changes  initiated  by  the  State.  The 
changes  are  proposed  to: 

(1)  Make  discretionary,  rather  than 
mandatory,  the  denial  of  a  permit  by  the 
Chief  of  the  Ohio  Department  of  Natural 
Resources,  Division  of  Reclamation  (the 
Chief)  if  the  applicant  has  ever  forfeited 
a  coal  or  surface  mining  bond  or 
security; 

(2)  Create  a  coal  mining  performance 
bond  fund; 

(3)  Enable  the  Chief  to  execute 
reclamation  performance  bonds  as  a 
surety  for  coal  mine  operators  under  the 
performance  bond  fund; 

(4)  Specify  performance  bond 
application  procedures,  performance 
requirements  and  provide  bond 
replacement  and  release  criteria;  and 

(5)  Allow  a  Phase  II  bond  release  for 
all  or  part  of  the  area  affected  under  a 
permit. 

EFFECTIVE  DATE:  April  13,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr   Ka  n.^rd  ].  Sf-ib*-;,  I).:*"  ;'  ", 
Columbus  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
2242  South  Hamilton  Road,  room  202, 
Columbus,  Ohio  43232;  Telephone:  (614) 
866-0578. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program. 

II.  Submission  of  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of 
Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Ohio  PmgrHr.i 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982  Federal  Register  (4~  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12.  935.15.  and  935.16. 


I!   Submission  of  the  Amendrnent 

By  letter  dated  November  16, 1987 
(Administrative  Record  No.  OH-0994), 
the  Ohio  Department  of  Natural 
Resources,  Division  of  Reclamation 
(Ohio),  submitted  proposed  Program 
Amendment  Number  32  to  the  Ohio 
program  at  Ohio  Revised  Code  (ORC) 
Sections  1513.07, 1513.08,  and  1513.16;  a 
new  ORC  section  at  1513.081;  and  a  new 
corresponding  rule  at  Ohio 
Administrative  Code  (OAC)  Section 
1501:13-7-09. 

On  December  18, 1987,  OSM 
published  a  notice  in  the  Federal 
Register  (52  FR  48125)  announcing 
receipt  of  the  proposed  amendment  and 
inviting  public  comment  on  its 
adequacy.  The  public  comment  period 
ended  on  January  19. 1988.  The  public 
hearing  scheduled  for  January  12, 1988, 
was  not  held  because  no  one  requested 
an  opportunity  to  testify. 

By  letter  dated  February  18, 1988 
(Administrative  Record  No.  OH-1015), 
OSM  requested  additional  information 
from  Ohio  concerning  the  solvency  of 
the  proposed  performance  bond  fund, 
the  verification  of  monthly  reported  coal 
tonnages,  the  review  of  fmancial  reports 
from  mine  operators,  and  the  effect  of 
the  performance  bond  fund  on  Ohio's 
Reclamation  Supplemental  Forfeiture 
Account.  A  meeting  was  held  on  July  14. 
1988  (Administrative  Record  No.  OH- 
1075)  to  discuss  OSM  concerns  about 
the  proposed  amendment  with  Ohio. 

By  letter  dated  August  19, 1988 
(Administrative  Record  No.  OH-1090), 
Ohio  submitted  additional  information 
responding  to  OSM's  concerns  and 
supporting  the  proposed  amendment.  In 
its  response,  Ohio  provided  calculations 
for  the  balance  of  the  performance  bond 
fund  assuming  various  levels  of  coal 
production  and  bond  forfeiture.  Ohio 
also  provided  discussion  of  the 
procedures  to  be  used  to  verify  mined 
tonnages,  the  procedures  for  review  of 
operator's  financial  statements,  and  the 
effect  of  the  performance  bond  fund  on 
Ohio's  Reclamation  Supplemental 
Forfeiture  Account. 

Following  review  of  the  additional 
information  provided  by  Ohio  on  Augusi 
19, 1988,  OSM  forwarded  a  second  set  of 
questions  about  the  performance  bond 
fund  to  the  State  in  a  letter  dated 
November  16, 1988  (Administrative 
Record  No.  OH-1157).  Ohio  responded 
with  additional  information  by  letter 
dated  December  28, 1988 
(Administrative  Record  No.  OH-1128). 
In  this  response,  Ohio  discussed  the 
following  topics: 
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(1)  The  State's  legal  authority  to  hold 
bond  indefinitely  until  reclamation  is 
satisfactorily  completed; 

(2)  Use  of  interest  income  to  the  fund 
to  offset  administrative  expenses: 

(3)  The  ratio  of  coal  to  noncoal 
acreage  to  be  bonded  by  the  fund; 

(4)  Estimated  bond  forfeiture  rales 
during  the  first  three  years  of  the  fund; 

(5)  The  nature  of  the  financial 
information  submitted  by  the  mine 
operator  to  the  State  in  the  application 
for  bond  and  over  the  life  of  the  permit; 

(6)  The  State's  authority  to  review 
financial  reports  from  mine  operators; 
and 

(7)  The  staff  and  procedures  to  be 
used  by  the  State  in  verifying  coal 
tonnages  mined  from  the  permit  areas. 

On  February  9. 1989  (Administrative 
Record  No.  OH-1149).  OSM  and  Ohio 
conducted  a  telephone  discussion  of  the 
State's  response  of  December  28, 1988. 
Specific  discussion  topics  included  the 
ratio  of  coal  to  noncoal  acreage  to  be 
bonded  under  the  fund,  bond  forfeitures 
within  the  first  three  years  of  the  fund. 
State  verification  of  mined  tonnages, 
and  the  exchange  of  permit  information 
between  the  State's  bonding  and 
inspection  personnel. 

On  March  22. 1989,  OSM  reopened  the 
comment  period  to  provide  the  public  an 
opportunity  to  consider  and  comment  on 
the  amendment  in  light  of  the  additional 
information  provided  by  Ohio  (54  FR 
11746).  The  public  comment  period 
closed  on  April  21, 1989. 

By  letter  dated  September  19, 1989 
(Administrative  Record  No.  OH-1214), 
OSM  notified  Ohio  that  the  proposed 
performance  bond  fund  could  not  be 
approved  as  currently  proposed  because 
it  could  not  satisfy  the  requirements  of 
the  Federal  regulations  at  30  CFR 
800.11(e).  which  allow  an  Alternative 
Bonding  System  (ABS).  This  funding 
was  based  on  three  factors:  (1)  The 
proposed  bond  pool  relies  on  the 
existing  supplemental  forfeitiire  account 
for  any  reclamation  obligations  over 
S2.500.  (2)  the  average  reclamation  cost 
exceeds  $5,800  per  acre,  and  (3)  the 
supplemental  forfeiture  account's 
balance  was  less  than  its  obligations.  A 
meeting  was  held  on  October  2, 1989 
(Administrative  Record  No.  OH-1229). 
to  discuss  OSM's  decision  to  disapprove 
the  proposed  performance  bond  fund.  By 
letter  dated  November  6, 1989 
(Administrative  Record  No.  OH-1239), 
Ohio  provided  additional  information 
based  on  Ohio's  bond  forfeiture  study. 
By  letter  dated  January  30. 1990 
(Administrative  Record  No.  OH-1273), 
Ohio  submitted  information  explaining 
the  relationship  between  Ohio's  various 
reclamation  funds  and  continued  to 


assert  that  its  bonding  system  was 
solvent. 

OSM  continued  to  raise  concerns  over 
the  proposed  bond  pool  and  its 
dependence  on  the  existing  Ohio 
bonding  system. 

On  May  14, 1991.  Ohio  sent  a  letter  to 
all  coal  operators  in  Ohio.  Ohio 
estimated  its  reclamation  needs  at 
$5,596,169  while  its  supplemental 
forfeiture  fund's  balance  was  near  $4.4 
million.  Ohio  concluded  that  its  bonding 
system  was  "nearing  the  breaking  point" 
(Administrative  Record  No.  OH-1633). 

Solvency  of  an  ABS  is  dynamic. 
Consequently,  the  ratio  of  assets  to 
liabilities  fluctuates.  As  noted  in  the 
Administrative  Record,  there  have  been 
discussions  and  correspondence 
between  OSM  and  Ohio  concerning  the 
Ohio  fund's  solvency.  During  the  period 
between  January  30. 1990.  and  October 
1, 1991,  the  Ohio  bond  pool  status  was 
being  monitored  by  the  OSM  Columbus 
Field  Office  which  maintained  constant 
contact  with  Ohio.  OSM  determined  that 
Ohio's  ABS  solvency  regressed  until  its 
liabilities  exceeded  its  assets. 

Pursuant  to  30  CFR  732.17  (c)  and  (e), 
by  letter  dated  October  1. 1991 
(Administrative  Record  No.  OH-1598). 
OSM  notified  Ohio  that  the  State's 
approved  program  no  longer  meets  all 
Federal  requirements  concerning 
alternative  bonding  systems  and  that 
the  State  must  amend  its  program  to 
restore  consistency  with  SMCRA. 
Section  509(c)  of  SMCRA  authorizes  the 
Secretary  to  approve  an  alternative 
bonding  system  (ABS)  if  it  will  achieve 
the  objectives  and  purposes  of  the 
otherwise  mandatory  conventional 
bonding  program.  As  stated  in  30  CFR 
800.11(e),  this  provision  means  that  the 
ABS  must  (1)  assure  that  sufficient  funds 
are  available  to  complete  the 
reclamation  plans  for  any  areas  in 
default  at  any  time,  and  (2)  provide  a 
substantial  economic  incentive  for  the 
operator  to  comply  with  all  reclamation 
requirements.  These  conditions  no 
longer  exist  in  Ohio  as  data  collected 
during  the  last  quarter  of  the  1991 
evaluation  year  indicate  that  the  State's 
ABS  liabilities  currently  exceed  its 
assets  by  approximately  $1.2  million. 

///.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  Regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Ohio  program. 
Provisions  which  are  not  discussed 
below  concern  nonsubstantive  wording 
changes  and  paragraph  notations  to 
relect  organizational  changes  resulting 
from  this  amendment. 


1.  Discretionary  Denial  of  Permits 

Ohio  proposes  to  change  the  existing 
law  at  ORC  1513.07(E!  to  make 
discretionary,  rather  than  mandatory, 
the  denial  of  a  permit  to  an  applicant 
who  has  ever  forfeited  a  coal  or  surface 
mining  bond  or  security  To  do  this. 
Ohio  has  amended  ORC  Section 
1513.07(E)(5)  to  remove  subsection  (b) 
and  to  add  the  substance  of  the 
language  of  subsection  (b)  to  ORC 
1513.07(E)(6).  Language  has  also  been 
added  to  ORC  1513.07(E)(6)  to  define 
what  interests  constitute  ownership  or 
control  of  a  business  entity  for  purposes 
of  ORC  1513.07(E)(6). 

The  language  of  the  proposed  Ohio 
statute  at  ORC  1513.07(E)(5)  (from  which 
provision  (b)  has  been  deleted)  specifies 
that  the  Chief  shall  issue  an  order 
denying  a  permit  if  the  applicant  has 
misrepresented  or  omitted  any  material 
fact  in  the  application  for  the  permit. 
This  provision  continues  to  be  in 
accordance  with  SMCR.*\  at  section 
510(b)(1)  which  states  that  no  permit 
apphcation  shall  be  approved  unless  the 
regulatory  authority  finds  that  the 
permit  application  is  accurate  and 
complete. 

Ohio  is  proposing  to  add  to  ORC 
1513.07(E)(6j  language  which  would 
allow  the  Chief  to  deny  a  permit  if  the 
applicant  or  others  specified  have  ever 
forfeited  a  coal  or  surface  mining  bond 
or  security.  Section  773.15  of  title  30  of 
the  Federal  regulations  prohibits  permit 
issuance  if  the  applicant  has  bond 
forfeitures  with  unabated  violations. 
The  Federal  regulations  provide  that,  if 
the  violations  are  corrected,  a  permit 
would  not  be  denied  just  for  previous 
bond  forfeitures.  Thus,  the  listing  nf 
bond  forfeitures  is  not  an  automatic 
denial  of  permit.  Denial  of  a  permit  will 
depend  on  other  factors.  Ohio's 
proposed  language  is  consistent  with  30 
CFR  773.15.  in  that  the  Chief  will  not 
automatically  deny  a  permit  for  a  bond 
forfeiture.  Thus,  the  Director  finds  that 
the  proposed  amendment  is  consistent 
with  30  CFR  773.15  and  can  be 
approved. 

New  language  has  been  added  to  ORC 
1513.07(E)(6)  which  allows  the  Chief  to 
deny  a  permit  if  the  applicant  or  others 
ipecified  have  ever  substantially  or 
materially  failed  to  comply  with  Ohio's 
surface  mining  laws.  While  there  is  no 
direct  Federal  counterpart  to  the 
proposed  provision,  the  Ohio  provision 
is  in  accordance  with  SMCR.A  at  section 
51G(a).  The  Director  fir.ds,  therefore,  that 
the  proposed  provisions  of  ORC 
1513.07(E)(61.  which  concern  the 
discretionary  der.ia!  of  a  permit,  are  not 


Federal  Register  /  Vol.  57,  No.  71   /  Monday.  April  13    TW2   /  Rules  an^i  K> 


inconsistent  with  SMCRA  and  the 
Federal  rules  and  can  be  approved. 
Also,  added  to  the  statute  at  ORG 
ISlS.C'EJfo)  is  language  intended  to 
clarify  the  concepts  of  ownership  and 
control  as  thev  pertain  to  ORG 
1513.07(E)(6).  On  May  11,  1989 
(Administrative  Record  No.  OH-1332), 
however,  the  Director  informed  Ohio 
through  a  letter  pursuant  to  the  Federal 
rules  at  30  CFR  732.17  that  Ohio  must 
amend  its  program  to  be  no  less 
effective  than  the  newly  promulgated 
Federal  rules  concerning  ownership  and 
control.  OSM  requested  that  Ohio 
submit  either  proposed  written 
amendments  or  a  description  of 
amendments  to  be  proposed  to  address 
the  identified  deficiencies  and  a 
timetable  for  enactment.  Subsequently, 
by  letter  dated  June  25, 1990 
(Administrative  Record  No.  OH-1333), 
Ohio  submitted  Program  Amendment 
Number  41  in  response  to  OSM's  letter. 
Ohio  addres.'Jed  the  ownership  and 
control  issues  at  ORG  1513.07(E)(6)  (a) 
through  (b)(iii)  by  deleting  these  sections 
in  Program  Amendment  No.  41.  The 
Director,  therefore,  is  not  required  to 
make  a  decision  on  this  part  of  the 
amendment  as  he  made  his  decision 
when  he  approved  Program  Amendment 
Number  41  on  April  19, 1991  (56  FR 
16004). 

2.  Creation  of  a  Coal  Mining 
Performance  Bond  Fund 

Ohio  proposes  to  create  a  voluntary 
coal  mining  performance  bond  fund 
consisting  of  moneys  collected  from 
premiums  and  tonnage  fees  paid  by  coal 
mine  operators.  A  proposed  new  section 
ORG  1513.081  has  been  added  to  create 
the  fund.  ORG  1513.08(B)  has  been 
modified  to  allow  an  operator  to  obtain 
a  performance  bond  from  the  newly 
created  fund,  and  the  rules  to  implement 
the  fund  are  proposed  at  OAC  ISOl'lS- 
7-09. 

Section  509(c)  of  SMCRA  states  that 
the  Secretary  may  approve  as  part  of  a 
State  program  an  alternative  bonding 
system  that  will  achieve  the  objectives 
and  purposes  of  the  bonding  program 
pursuant  to  SMCRA  The  implementing 
Federal  rules  at  30  CFR  800.11(e)  state 
that  the  alternative  bonding  system 
must  meet  the  following  criteria:  (1)  The 
alternative  must  assure  that  the 
regulatory  authority  will  have  available 
sufficient  money  to  complete  the 
reclamation  plan  for  any  areas  which 
may  be  in  default  at  any  time;  and  (2) 
the  alternative  must  provide  a 
substantial  economic  incentive  for  the 
permittee  to  comply-  with  all  reclamation 
provisions. 

The  Director  finds  that  the  proposed 
Ohio  bond  fund  system  does  not  achieve 


the  objectives  and  purposes  of  the 
bonding  program  in  section  509  of 
SMCRA  and  is  less  effective  than  the 
implementing  regulations  at  30  CFR 
800.11(e)  in  that  the  proposed 
performance  bond  fund  does  not  provide 
for  funding  in  an  amount  sufficient  to 
assure  the  completion  of  the  reclamation 
plan  in  the  event  of  bond  forfeiture.  As 
discussed  below,  and  based  on  an 
analysis  of  the  proposed  bond  fund  and 
other  information  provided  by  Ohio,  the 
Director  has  determined  that  the  fund 
will  not  accrue  at  such  a  rate  as  to 
assure  that  Ohio  will  have  available 
sufficient  money  to  complete  the 
reclamation  plan  for  any  areas  which 
may  be  in  default  at  any  time. 

Solvency  of  the  Fund 

Assuming  fund  participation  rate  of  10 
bonds  per  year  at  $1,000  per  bond,  the 
Fund  would  accrue  $10,000  per  year  in 
fund  participation  premiums.  Assuming 
coal  production  of  250,000  tons  per  year 
and  a  tonnage  fee  of  $0.50  per  ton,  the 
fund  would  accrue  an  additional 
$125,000  in  annual  tonnage  payments. 
Assuming  a  10  percent  forfeiture  rate,  a 
forfeiture  cost  of  $2,500  per  acre,  and  an 
annual  inflation  rate  of  three  percent, 
the  proposed  Ohio  fund  could  be 
expected  to  be  solvent  with  an  accruing 
balance  through  the  year  2004. 
Assuming  a  less  favorable  forfeiture  rate 
of  25  percent,  while  maintaining  the 
other  assumptions  listed  above,  the  fund 
would  become  insolvent  by  the  end  of 
1999.  The  foregoing  conclusion  of 
solvency  is  not  valid,  however,  because 
historically,  reclamation  costs  of 
forfeited  bonds  in  Ohio  average  in 
excess  of  $5,000  per  acre.  Since  payment 
of  reclamation  costs  required  by 
forfeiture  orders  by  the  proposed  bond 
fund  is  limited  at  proposed  ORG 
1513.081(E)(3)  to  "not  more  than  two 
thousand  five  hundred  dollars  per  acre" 
a  shortfall  of  at  least  $2,500  per  acre  will 
result  for  every  forfeited  acre.  This 
shortfall  would  then  become  a  liability 
of  Ohio's  reclamation  suplemental 
forfeiture  fund.  The  approved  Ohio 
statute  at  ORG  1513.08(A)  states  that  "in 
the  event  of  forfeiture  of  bond,  and  the 
bond  is  insufficient  to  complete  the 
reclamation,  the  chief  shall  complete  the 
reclamation  in  accordance  with  section 
1513.18  of  the  Revised  Code  using  funds 
from  the  reclamation  supplemental 
forfeiture  fund."  Therefore,  each 
forfeited  acre  under  the  proposed  bond 
fund  would  transfer  to  the  reclamation 
supplemental  forfeiture  fund  an  average 
financial  burden  in  excess  of  $2,500  per 
acre  (Admmistrative  Record  Nos.  OH- 
1631  and  OH-1632). 

In  a  report  titled  "Forfeiture  Project 
Status  Report,  Report  Summary  as  of 


June  30, 1989"  (Administrative  Record 
No.  OH-1205)  Ohio  estimated  the  net 
supplemental  account  needs  are  in 
excess  of  four  and  one-half  million 
dollars.  This  needs  estimate  is  based  on 
the  Phase  II  obligations  of  fifteen 
permits.  Based  on  current  statutory 
limitations  at  ORG  1513.08(A),  the 
maximum  funds  held  in  the 
supplemental  fund  is  limited  to  two 
miUion  dollars;  and  the  maximum 
replenishment  of  the  supplemental  fund 
is  limited  to  one  million  dollars 
annually.  Given  these  limitations,  the 
estimated  supplemental  fund  needs 
identified  by  Ohio  would  require  at  least 
three  and  one-half  years  to  meet.  Any 
additional  forfeitures,  such  as  from  the 
proposed  bond  fund,  would,  of  course, 
place  additional  financial  burden  on  the 
supplemental  fund.  The  bond  fund  as 
currently  proposed,  therefore,  cannot 
assure,  as  is  required  by  the  Federal 
regulations  at  30  CFR  800.11(e)(1),  that 
the  regulatory  authority  will  have 
available  sufficient  money  to  complete 
the  reclamation  plan  for  any  areas 
which  may  be  in  default  at  any  time. 
Further,  this  situation  was  confirmed  in 
the  May  14, 1991,  letter  to  the  coal 
operators  from  Ohio  stating  that  its 
bonding  system  was  '"nearing  the 
breaking  point."  The  Director  finds  that 
the  proposed  provisions  at  ORG  1513.081 
and  the  implementing  rules  at  OAC 
1501:13-7-09  do  not  meet  the  criteria  for 
approval  of  an  alternative  bonding 
system  found  in  section  590(c)  of 
SMCRA  and  30  CFR  800.11(e).  More 
specifically,  the  proposed  performance 
bond  fund  statute  at  ORG  1513.081  and 
the  proposed  implementing  rules  at 
OAC  1501:1^7-09  and  other 
administrative  record  information 
submitted  by  Ohio  do  not  demonstrate 
that  the  proposed  performance  bond 
fund  will  have  sufficient  money  to 
complete  the  reclamation  plan  for  any 
areas  which  may  be  in  default  at  any 
time.  The  Director,  therefore,  finds  that 
the  proposed  provisions  at  ORG  1513081 
and  1513.08(B)  and  the  proposed 
implementing  rules  at  OAC  1501:13-7-09 
are  inconsistent  with  the  requirements 
of  SMCRA  and  the  Federal  regulations 
and  cannot  be  approved. 

3.  Release  of  Bond  on  All  or  Part  of  a 
Permit  Area 

Ohio  proposes  to  revise  ORG 
1513.16(F)(3)(b)  by  adding  new  language 
which  would  allow  the  Chief  to  grant  a 
Phase  II  bond  release  for  all  or  part  of 
an  area  under  a  permit.  The  amendment 
adds  the  words  "for  all  or  part  of  the 
affected  area  under  the  permit"  at  the 
end  of  the  first  sentence  in  paragraph 
(b). 
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i'he  approved  Ohio  statute  at  ORC 
1513.08(A)  authorizes  the  bonding  of 
incremental  areas,  and  the  approved 
Ohio  statutes  at  ORC  1513.16  (F)(3), 
(F)(3)(a).  and  (F)(3)(c)  authorize  bond 
release  for  the  entire  permit  area  or 
parts,  increments,  of  the  permit  area.  In 
additioa  the  approved  Ohio  rules  at 
1501:13-7-05  clarify  and  present  in 
detail  the  procedures  to  be  followed  for 
the  release  of  performance  bonds  on  the 
entire  permit  area  and  on  incremental 
areas.  The  existing  provision  at  ORC 
1513.16(F)(3)(b).  however,  lacked 
specific  language  to  make  it  clear  that 
Phase  II  bond  release  could  be 
applicable  to  all  of  a  permit  area  or  to  a 
part  (an  increment)  of  a  permit  area.  The 
proposed  amendment  clarifies  the 
provision  and  im.proves  the  consistency 
among  the  provisions  concerning  Phase 
1, 11  and  III  bond  release. 

Section  590(a)  of  SMCRA  authorizes 
the  incremental  bonding  of  permit  areas. 
Section  519(c)  of  SMCRA  and  the 
implementing  regulations  at  30  CFR 
800.40(c)  provide  that  the  regulatory 
authority  may  release  all  or  part  of  a 
bond  for  the  entire  permit  area  or 
incremental  area.  The  Director  finds  that 
the  proposed  rule  to  allow  a  Phase  II 
bond  release  for  all  or  part  of  the  area 
affected  under  a  permit  is  in  accordance 
with  sections  509(a)  and  519(c)  of 
SMCRA  which  allow  phased  bond 
lelease  for  the  entire  permit  area  and  on 
increments  of  the  permit  area. 

IV.  Summary  and  Disposition  of 

Comments 


Public  Comments 


I 


The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  December  18, 1987' 
Federal  Register  ended  on  January  19, 

1988.  No  public  comments  were  received 
and  the  scheduled  public  hearing  was 
not  held  as  no  one  requested  an 
opportunity  to  provide  testimony. 

The  public  comment  period  was 
subsequently  reopened  and  armounced 
in  the  March  22. 1989.  Federal  Register. 
The  comment  period  ended  on  April  21, 

1989.  No  public  comments  were  received 
and  the  scheduled  public  hearing  was 
not  held  as  no  one  requested  an 
opportunity  to  provide  testimony. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  requirements  of  30 
CFR  732.17(h)(ii)(i).  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Ohio  program. 

The  Department  of  Labor.  Mine  Safety 
and  Health  Administration,  responded 


with  a  statement  of  no  conflict.  The  U.S. 
Department  of  Agriculture  suggested 
that  OAC  1501:1^7-09(C)(1)  (b)  and  (c) 
concerning  application  for  bond  require 
additional  information  concerning  the 
acreage  covered  by  the  permit  and  by 
the  performance  bond.  The  suggestion 
was  that  specific  acreages  for  prime 
farmland,  farmland  of  local  importance, 
and  acres  of  other  land  be  required. 

In  response,  the  Director  notes  that 
the  approved  Ohio  permit  application 
rules  currently  require  detailed 
information  concerning  the  total  permit 
acreage  and  the  exact  location,  extent, 
and  acreage  of  prime  farmland.  As 
discussed  in  Finding  2.  the  Director  is 
not  approving  OAC  1501:13-7-09  and. 
therefore,  it  is  not  necessary  to  address 
this  comment  here. 

Other  comments  submitted  by  the 
Department  of  Agriculture  do  not 
pertain  to  the  proposed  amendment  and, 
therefore,  will  not  be  discussed  here. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  Program 
Amendment  Number  32.  as  submitted  by 
Ohio  on  November  16. 1967.  with  certain 
exceptions  of  the  provisions  determined 
to  be  inconsistent  with  SMCRA  and  the 
Federal  regulations. 

As  discussed  in  Finding  1.  the  Director 
is  taking  no  action  on  proposed  ORC 
1513.07(E)(6)  concerning  the  definition  of 
owmership  and  control. 

As  discussed  in  Finding  2.  the  Director 
is  not  approving  the  proposed  coal 
mining  performance  bond  fund  and  the 
proposed  performance  bond  fund 
implementing  rules  which  have  been 
found  to  be  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
regulations. 

The  Federal  regulations  at  30  CFR  part 
935  codifying  decisions  concerning  the 
Ohio  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  states  to  bring 
their  programs  in  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.].  The 


Director  has  determined  that  this 
amendment  contains  no  such  provisions 
and  that  EPA  concurrence  is  therefore 
unnecessary. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 
State  programs.  In  his  oversight  of  the 
Ohio  program,  the  Director  will 
recognize  only  the  statutes,  regulations, 
and  other  materials  approved  by  him, 
together  with  any  consistent 
implementing  policies,  directives,  and 
other  materials,  and  will  require  the 
enforcement  by  Ohio  of  only  such 
provisions 

VI.  Procedural  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4.  7. 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  for  this  action 
OSM  is  exempt  from  requirement  to 
prepare  a  Regulatory  Impact  Analysis, 
and  regulato.f'y  review  by  OMB  is  not 
required. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  section  2  of  E.O. 
12778  (56  FR  55195,  October  25, 1991)  on 
Civil  Justice  Reform.  DOI  has 
.  determined  that,  to  the  extent  allowed 
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by  Idv.-,  the  regulation  meets  tht 
applicable  standards  of  section  2(a)  and 
2{h]  of  E.O.  12778.  Under  SKfCRA 
section  405  and  30  CFR  884  and  secfjon 
503(a)  and  30  CFR  732  15  and 
732,17(hji10),  t.he  agency  decision  on 
Slate  program  submittals  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  cousisttnt  with  SMCRA  and 
the  Federal  regulations.  The  only 
decision  allowed  under  the  law  is 
approval,  disapproval  or  conditional 
approval  of  State  program  amendrnf^'n's, 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  rcqnire 
approval  by  ONfB  under  44  U.SC.  3507. 

LJsi  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  January  28, 1992. 
Carl  C.  Close, 
Assistant  Director.  Eastern  Support  Center. 

For  the  reasons  set  out  in  the 
Preamble,  title  30,  chapter  VTI. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  935— OHK) 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Autborityr  M  U  S.C.  12(il  et  acq 

2.  In  §  935,15,  a  new'  paragraph  (ccc|  is 
added  to  read  as  follows: 

§935.15    Approval  cf  reguialory  program 
amendments. 


(ccc)  The  following  amendjnent  to  the 
Ohio  permanent  regulatory  program,  as 
submitted  by  letter  dated  Nc\  ember  16. 
198".  IS  approved  W'ih  the  exreptior.s 
identified  herein,  effective  April  13, 
1992:  Amendment  Number  32  which 
consists  of  revisions  to  t!v  Ohio  Revised 
Code  (ORG)  at  1.5:3.07  paragraphs  iE](5] 
and  (E)(B)  concerning  the  discretionary 
denial  of  permits  and  at  1513.16 
paragraph  {Fjt3j(b)  concerning  the  Phase 
I!  bond  release  for  all  or  part  of  an  area 
under  a  permit.  The  foilowm.c  revisions 
to  the  ORG  and  the  Ohio  Administrative 
Code  (OAC)  regarding  the  creation  of  a 
coal  mining  performance  bond  fund  as 
submitted  by  letter  dated  .November  16. 
1987,  and  with  subsequent  revisions  are 
not  being  approved:  ORC  1513-081  and 
1513  08(B)  and  O.AC  1.5f)l:13-7-09. 
[PR  Doc.  92-8455  F:Ipd  4-10-92:  B:45  arej 
BtUJNG  CODE  4310-OS-M 


3C  CFR  Pmrt  935 

Ohio  Regulatory  Program;  Revision  of 
Admtntstrattve  Rules  and  the  Ohio 
Revised  Code 

agency:  Office  of  SiiHa<,t  Mining 

Recla.maticn  and  I->.forrpmcnt  (OSM), 

Intenor 

ACTiOW.  Final  rule,  cpprrval  of 

amendment. 


SUMMARY:  OSM  is  announcing  the 

approval  of  proposed  Revised  Program 
Amendment  Number  46  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  tlie  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamatkm  Act  of  1977 
fSMCR.A)  The  amendment  is  intended 
to  revise  four  Ohio  administrative  rules 
and  one  section  of  the  Ohio  Revised 
Code  to  be  consistent  with  Federal 
regulations  regarding  the  extraction  of 
coal  incidental  to  the  extraction  of  other 
minerals. 

EFFECTJVE  DATE:  April  13.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr,  Richard  ),  St'ibp!,  Creator, 
CoIurr:bus  Fifld  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
2242  South  Ham.ilton  Road,  room  202, 
Cotumh,js,  Ohio  ■V.Z'M.  (614)  8frfV-0578. 
SUPPLEMENTARY  IKF0RMAT10W: 

!  B  ir'k  fi"  und  on  the  Ohio  Program. 

II.  Submission  of  Amendment. 

III.  Director's  Findings. 

rv.  Summary  and  Disposition  of  Comments, 

V.  Directar's  Decision. 

\  I  Pn:':f"ivTa\  Determinations. 

I  Background  on  the  Ohio  Prrt^rpm 

On  August  16,  1982,  the  Secretary  of 
•he  !nt( nor  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  mcluding  the  Secretary's 
findings,  the  disposition  of  comments, 
und  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  m  the  August  10, 
1982.  Federal  Register  (47  FR  34688). 
Subsequent  ac'tons  oncemirvg  the 
conditions  of  afproval  nr.d  program 
a'Tiendnients  are  identif.ed  a!  "lO  (.]VR 
935  11.  935  12.  935.15,  a::d  935.10. 

II.  Submission  of  ,\mendmeDt 

By  letter  dated  February  7,  1990 
(Administrative  Record  .Number  OH- 
1383),  tne  Deputy  Director  of  OSM 
notified  the  Ohio  Department  of  Nanaral 
Resources,  Division  of  Reclamation 
(Ohio),  that  OSM  had  recently 
promulgated  new  Federal  regulations 
concerning  exem.piions  for  coal 
extraction  incidental  to  the  extratrtcn  nf 
other  minerals.  The  liepu'v  D!r>-c'  it 
required  Ohio  to  modiiy  us  .'>;guiat:,ry 


prop'am  to  remain  ccn.Viitcnl  with  the 
•■■,ew  Fffiera,  rpquifnit- nt». 

By  ielier  daieO  April  5. 1990 
(Administrative  Record  Number  OH- 
1384],  Ohio  responded  with  questions 
concerning  the  Deputy  Director's 
February  7. 199a  letter.  OSM  provided 
responses  to  Ohio's  questions  by  letter 
dated  May  1, 1990  (Administrative 
Record  Number  OH-1385). 

By  letter  dated  May  31, 1990 
(Administrative  Record  Number  OH- 
1386),  Ohio  submitted  a  schedule  for 
submitting  an  amendment  to  the  Ohio 
program  concerning  incidental  coal 
extraction.  By  letter  dated  August  2, 
1990  (Administrative  Record  Number 
OH-1387),  Ohio  submitted  additional 
questions  concerning  OSM's  new 
regulations  on  incidental  coal 
extraction.  OSM  responded  to  Ohio's 
second  set  of  questions  by  letter  dated 
September  6, 1990  (Administrative 
Record  Number  OH-1390). 

By  letter  dated  October  IZ  1990 
(Administrative  Record  Number  1393), 
the  Ohio  Department  of  Natural 
Resources,  Division  of  Reclamation 
(Ohio),  submitted  proposed  Ohio 
Program  Amendment  Number  46.  The 
amendment  proposed  changes  to  three 
Ohio  administrative  rules  and  one 
section  of  the  Ohio  Revised  Code 
regarding  the  extraction  of  coal 
incidental  to  the  extraction  of  other 
minerals. 

On  October  31  1«»n  OSM  published  a 
notice  in  the  Feotral  »<>gister  (55  FR 
45809)  announang  .•■eceipt  of  Ohio's 
Program  Amendment  Number  46  and 
inviting  public  comment  on  its 
adequacy.  The  comment  period  closed 
on  November  30, 1990.  The  pubUc 
hearing  scheduled  for  November  29, 
1990,  was  not  held  as  no  one  requested 
an  opportunity  to  testify. 

By  letter  dated  March  13. 1991 
(Administrative  Record  Number  OH- 
1478),  OSM  provided  Ohio  with  its 
questions  and  comments  about  the 
proposed  amerKiment  On  April  4. 1991, 
representatives  of  Ohio  and  OSM 
discussed  this  letter  in  a  telephone 
conver-irt*  .  n  i  Administrative  Record 
Number  Ut  i-15<J0}. 

By  letter  dated  A(ml  15. 1991 
(Acfaninistrative  Record  Number  OH- 
1507),  Ohio  provided  its  responses  to 
OSM  s  Mar  h  13  1991,  letter  and 
submitten  R''\  sed  Program  A.mendment 
Number  4h  Ir  *.^ie  revised  amendment, 
Ohio  rciteraiea  many  of  the  revisions 
proposed  in  the  initial  version  of 
Program  Ami  ndn:(  •  ■  Number  46.  In 
addition,  Oh^,./  propos^jil  further 
revisions  to  one  role  which  was  not 
amiended  in  the  original  submission  (rf 
the  amendment.  OSM  aniioanced  receipt 
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of  the  proposed  rev.^i'ons  i-.  the  May  22. 
1991   Federal  Register  (56  PR  :3531J  and 
sn  the  sarne  notice  reopened  the  public 
c  JTiment  period.  The  comment  period 
c'o'ied  on  June  21. 1991.  The  public 
heanng  scheduled  for  June  17, 1991.  was 
not  held  as  no  one  requested  an 
opportunity  to  testify. 

By  letter  dated  July  29. 1991 
(Administrative  Record  Number  OH- 
1551),  OSM  sent  its  comments  to  Ohio 
regarding  the  proposed  revised 
amendment.  In  response  to  OSM's  letter. 


on  August  30, 1991  (Administrative 
Record  Number  OH-1572),  Ohio 
submitted  further  revisions  to  Revised 
Program  Amendment  Number  46.  OSM 
announced  receipt  of  the  final  proposed 
revisions  in  the  September  25, 1991. 
Federal  Register  (56  FR  48470)  and  in  the 
same  notice  reopened  the  public 
comment  period.  The  comment  period 
closed  on  October  25, 1991.  The  public 
hearing  scheduled  for  October  21. 1991. 
was  not  held  as  no  one  requested  an 
opportunity  to  testify. 


III.  Director's  Rndings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732,15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Ohio  program. 
Revisions  which  are  not  discussed 
below  correct  paragraph  letter  notations 
or  make  minor  language  changes  to 
improve  the  clarity  of  the  rules. 

A.  Revisions  to  Ohio's  Regulations  That 
Are  Substantively  Identical  to  the 
Corresponding  Federal  Regulations 


State  regulation 


OAC 
OAC 


ca: 

C4' 


CA- 

OAC 

OAC 
OAC 
OAC 
OAC 
OAC 


1501 

1501 
1501 

16C1 

•5<:i 

•5:i: 
•501: 
'531: 
•501: 

•501: 
1501: 

1501 
1501 
1501: 

1501: 
1501 


1 3-*-1 6<B>(2)"  (B)(3r(BH4)i;.! 

1 3-4-16(C) 

i3-*-16<D)(l)  through  (16),  except  (10). 

i3-4-16{E) - 

^3_4_^gyp\ 

13-4-1 6(G)(1)'.' (G)(2)(a).  (G')(2)(b) _ 

:  1 3-4-1 6(H) 

13-4-16(1) _ 4 


13-4-16<J)(2) 

13-4-16(K)(1).  (K)(3).  (K)(4).. 


13-5-03(A) 

13-5-03(8) __. 

13-5-03(C)(2),  (CH3).. 

13-5-03(0) 

13-14-01(H) 


Subiect 


Requirements  for  exemption 

Defirvtions 

Application  requirements  and  procedures. 
Contents  o*  request  lor  exemption.. 

Exemptwn  determination 

Admimstratrve  review 

Requirements  for  exemption ~ 

Conditions  ot  exemption 

Stockpiling  of  materials 


Public  availaMity  of  inlormaton.. 
Reporting  requirements „.. 


Revocation  of  exemption.. 
Revocation  of  exemption.. 
Revocation  of  exemption.. 
Revocation  of  exemption.. 
Inspection  of  operations ... 


Federal  counterpart 


30  CFR  700  1 1  (aM4).  702  n (a)(i ).  (a)(2! 

30  CFR  702  5(b).  (c),  (d) 

30  CFR  :'02n(b).  (c),  (d) 

30  CFR  702  12(a)  ttvough  (p),  except  (j). 

30  CFR  702  11(e)(1).  (e)(2),  (e)(3) 

30  CFR  702  11  (0(1),  (f)(2) 

30  CFR  702  14(a)(il.  (aH2),  (a)(3),  (b)(1),  (b)(2). 

30  CFR  702  15(a)  fb),  (c) 

30  CFR  702  16(a),  (a)(1),  (a)(2),  (b)(1),  (b)(2)  through 

(b)(2)(>f),  (b)(3),  {b)(4) 
SOC^fR  702  13(b) 
30   CFR    702. 18(a)(1).    (a)(3)   through    (a)(3)(ii).    (b) 

thriyjgh  (b!(6). 
30  CFR  702  17(a) 
30  CFR  702  17(b) 
30  CFR  702  17(c)(2),  (cj(3), 
30  CFR  702  17(d)(1),  (d)i2). 


(dK3). 


30  CFR  702  15(d).  (e)  through  (e)(3),  (f). 


Because  the  above  proposed  revisions 
are  identical  in  meaning  to  the 
corresponding  Federal  regulations,  the 
Director  finds  that  Ohio's  proposed  rules 
are  no  less  effective  than  the  Federal 
rules. 

B.  Revisions  to  Ohio's  Regulations  that 
are  not  Substantively  Identical  to  the 
C?rresponding  Federal  Regulations 

\.  0.\C  1501:13-l-02(S)(l)(a)  and  ORG 
1533:01(G)(l)(a).  Definitions 

Ohio  is  proposing  to  revise  the 
statutory  definition  of  "operation"  or 
"coal  mining  operation"  at  ORG 
T?13:01(G){l)(a)  by  eliminating  the 
phrase  "during  the  year"  and  language 
regarding  the  use  of  minerals  extracted 
for  fill  material.  Ohio  als.o  proposes  to 
revise  the  rule  definition  of  "coal  mining 
operation"  at  OAG  1501:13-l-02(S)(l)(a) 
to  delete  the  phrase  "during  the  year" 
and  to  eliminate  language  also  proposed 
for  deletion  from  the  statutory  definition 
regarding  the  use  of  minerals  extracted 
for  fill  material.  The  proposed  changes 
do  not  render  less  effective  that  portion 
of  the  amendment  concerning  the 
extraction  of  coal  incidental  to  the 
extraction  of  other  minerals.  Therefore. 
the  Director  finds  that  the  revised 
portions  of  the  Ohio  definitions  are  no 


less  stringent  than  SMGRA  at  30  USG 
1291(28)  and  no  less  effective  than  the 
Federal  rule  at  30  GFR  700.5  regarding 
the  extraction  of  coal  incidental  to  the 
extraction  of  other  minerals. 

2.  OAG  1501:13-4-16(B)(l).  Definitions 

Ohio  is  proposing  to  add  the  definition 
of  "cumulative  measurement  period." 
The  Federal  definition  at  30  GFR 
702.5(a)(1)  states  that  "(f]or  purposes  of 
determining  the  beginning  of  the 
cumulative  measurement  period,  subject 
to  regulatory  authority  approval,  the 
operator  must  select  and  consistently 
use"  one  of  the  dates  identified  at 
subsections  (i)  or  (ii).  Ohio's  proposed 
rule  does  not  have  a  coimterpart  to  the 
quoted  language.  In  a  March  13. 1991. 
letter  (Administrative  Record  Number 
OH-1478).  OSM  asked  Ohio  if  it  would 
require  an  operator  to  consistently  use 
the  same  date.  By  letter  dated  April  15. 
1991  (Administrative  Record  Number 
OH-1507).  Ohio  clarified  that  it  would 
expect  an  operator  to  consistently  use 
the  begiruiing  date  of  the  cumulative 
measurement  period  when  updating  the 
initial  calculations  annually  as  required 
in  the  reporting  requirements.  In 
addition,  in  those  cases  where  an 
incidental  coal  operator  annually 


recalculates  the  cumulative  production 
and  revenues,  Ohio  would  require  the 
operator  to  use  production  and  revenue 
data  calculated  from  the  same  beginning 
date  from  year  to  year.  Becaiise  Ohio 
has  stated  in  its  letter  of  Apnl  15,  1991. 
that  it  will  require  operators  to 
consistently  use  the  beginning  date  of 
the  cumulative  measurement  period  and 
because  the  remainder  of  the  definition 
is  substantively  identical  to  the  Federal 
definition,  the  Director  finds  that  the 
proposed  rule  is  no  less  effective  than 
the  Federal  rule  at  30  CFR  702.5(a)(1). 

3  OAC  1501:13-4-16(B)(5),  Definitions 

Ohio  is  proposing  to  add  the  definition 
of  "other  minerals."  The  Federal 
Hpfinition  at  30  CFR  702.5(el  defines 
"other  minerals'  as  any  commercially 
valuable  substance  mined  for  its  mineral 
value,  excluding  coal,  topsoil  waste  and 
fill  material.  Ohio's  proposed  definition 
of  "other  minerals"  would  mean  any 
commercially  valuable  substance  mined 
for  its  mineral  value,  excluding  coal, 
topsoil,  waste  and  fill  material,  or  any 
material  mined  and  used  on-site  in  the 
constrjction  of  waste  disposal  facilities. 
The  inclusion  of  "or  any  material  mined 
and  used  on-site  in  the  construction  of 
waste  disposal  facilities"  does  not 
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change  the  intended  meaning  of  the 
definition  of  "other  niinerals"  which 
requires  that  the  substance  be  mmed  for 
its  commercial  mineral  value.  This 
additional  excluaion  from  the  definition 
further  limits  what  can  be  a 
commercially  valuable  s-ubstance  for 
exemption  purposes.  The  Director, 
therefore,  finds  that  the  proposed 
definition  of  "other  minerals"  at  OAC 
1501:13-^16''B)(5)  is  no  less  effective 
than  the  Federal  definition  at  30  CFTl 
702.5(e). 

4.  OAC  150n3-4-16(DKlO),  Req-jest  for 
Exemption 

Ohio  is  proposing  that  the  request  for 
exemption  shall  include  stratigraphic 
cross-sections  showing  relative  position 
and  approximate  thickness  and  density 
of  the  coa!  and  each  ether  mineral  to  be 
extracted  for  commercial  use  or  sale  and 
the  relative  position  and  thickness  of  the 
innerburden  and  overburden.  The 
corresponding  Federal  rule  at  30  CFR 
702.12(j)  requires  the  relative  position 
and  thickness  of  any  material,  not 
classified  as  other  minerals,  that  will 
also  be  extracted  during  the  conduct  of 
mining  activities.  Ohio  holds  that  their 
terms  "innerburden"  and  "overburden" 
are  synonymous  with  the  Feeders!  phrase 
"other  than  other  minerals  " 
(Adm-nistrative  Record  No.  OH-1.1931, 
The  Director  find3>  therefore,  that  the 
proposed  Slate  rule  is  no  ip?.^  effective 
than  its  Federal  counterpart  because 
"innerburden"  and  "overburden"  are  not 
classified  as  other  minerals  to  be 
extracted  for  commrrcial  use  or  sale, 
which  was  mcdnt  by  the  term  "other 
than  other  minerals." 

5.  OAC  1501:13-4-16Ul(l),  Public 
Availability  of  Information 

Ohio  ia  proposing  that  all  information 
submitted  to  the  Chief  shall  be  made 

available  in  accordance  with  Ohio's 
public  records  statut.?,  Ohio  Revised 
Cede  (ORC).  section  149.43.  The 
rem;j!r.dpr  of  paragraph  (]Kl)  is 
substa.-.tivcly  identical  to  30  CFR 
702.13{a].  Paragraph  (B)  of  section  149.43 
provides  that  "[all!  public  records  shall 
be  promptly  prepared  and  made 
available  for  inspection  to  any  person  at 
all  times  during  regular  business  hours. 
Upon  request,  a  person  responsible  for 
public  records  shall  make  copies 
available  at  cost,  within  a  reasonable 
periud  of  iiT:e." 

The  Federal  regulation  at  30  CFR 
702.13[a)  provides  that  "all  information 
*  *  *  be  m.ade  immediately  available 
for  public  inspection  and  copying 

'   *."  The  approved  Ohio  rules  dt 
OAC  1501:13-1-10  (A)  and  (Bj 
concerning  the  availability  of  records 
require  that  documects  be  made 


immediately  available  to  the  public,  The 
preamble  to  the  Federal  regulation 
states  that  the  word  "immediately'   was 
added  to  the  Federal  rule  to  en.iure  the 
timely  availability  of  the  apphcdticn  \'A 
FR  52104.  Uecemoer  20.  1969).  Ohi>:>  has 
stated  that  the  proposed  rule  is 
consistent  with  approved  OAC  1501:13- 
1-10,  which  requires  information  to  be 
made  immediately  available  to  the 
public.  Thus.  Ohio's  proposed  rule  with 
Its  cross-reference  to  ORC  149.43.  which 
requires  the  information  to  be  promptly 
available  to  the  public,  satisfies  the 
Federal  rule  requirement  that  the 
information  be  timely  available.  The 
Director  finds,  therefore,  that  the 
proposed  rule  is  no  less  effective  than 
the  Federal  rule  at  30  CFR  701.13(a). 

6.  OAC  1501:13-4-16(K)(2).  Reporting 

Requirements 

Ohio  is  proposing  that  the  cumulative 
measurement  period  shall  end  on  the 
an,"ivprsar\'  of  the  date  of  issuance  of 
'he  surface  minmp  permit  The  rule 
would  also  require  that  the  annual 
report  be  filed  no  later  than  ,30  days 
after  each  anniversary  date.  In  some 
instances,  the  m.r.al  report  in  Ohio  will 
te  due  m  less  than  a  year,  and  in  some 
instances  the  initial  report  will  be  due 
within  time  frames  prescribed  in  OSNfs 
December  1989,  final  rule.  To  avoid 
confusion  in  the  future.  Ohio  "will 
require  the  simultaneous  submittal  of 
the  surface  mining  permit  and  the 
request  for  exemption  for  incidental  coal 
extraction."  (Adininistrative  Record 
Number  OH-1 507). 

Ohio  is  a  primacy  State  and  as  such, 
the  actual  dates  Ohio  uses  for  reporting 
purposes  wll  not  be  the  same  as  those 
stated  in  the  Federal  rules,  which  for  the 
most  part  was  April  1. 1990.  The  Federal 
rules  were  not  intended  to  apply  to 
activities  that  occurred  prior  to  the 
effective  date  of  a  State  program 
amendment  (54  FR  52094).  Thus,  for 
annual  reporting  purposes,  Ohio's  use  of 
the  anniversary  date  of  the  issuance  of 
the  surface  mining  permit  will  still  folfill 
the  purpose  of  30  CFR  702.ia  That  is.  to 
enable  "the  regulatory  authority  to 
evaluate  compliance  of  the  operation 
with  the  exemption  criteria  on  an  annual 
basis  ■  (54  FR  52096).  The  Director  finds 
that  the  proposed  rule  is  no  less 
effective  tham  the  Federal  rules  at  30 
CFR  702.5(a)  and  70Z18(a)(2). 

7.  OAC  1501  1  i-5-03(C){lJ,  Revocation 
of  Exemption 

Ohio  is  proposing  this  paragraph  to 

provide  thdt  the  Chief  shall  immediately 

notify  the  operator  and  any  person  who 
submitted  commenis  regarding  the 
request  for  exemption  if  the  Qbiel  will 
revoke  the  exemption.  The  Chief  shall 


also  immediately  notify  the  operator  and 
any  person  who  submitted  comments  if 
a  decision  is  made  not  to  revoke  an 
exemption.  The  counterpart  Federal 
regulaUon  at  30  CFR  702.17(c)(1)  states 
that  the  regulatory  authority  shall 
"immediately  notify  the  operator  and 
any  interveners"  in  the  application 
process.  OSM  included  the  notice 
requirements  in  the  Federal  regulation  to 
allow  adversely  affected  persons  to  seek 
adnirnistrs ;  1 1  >■  n  \  lew.  Ohio  has 
determined  ttiat  i.t^iose  adversely 
affected  persons  who  comment  on  the 
applicabon  for  exemption  are 
intervenors  and  mutt  receive  notice  of 
decisions  to  revoke  or  rwt  to  revoke  an 
incidental  coal  exemption  as  required 
under  30  CFR  702.17(CM1).  Intervenors 
are  not  defined  in  the  Federal  rules.  The 
Director  finds  that  the  proposed  rule 
satisfies  the  notice  requirements  and  is, 
therefore,  no  less  effective  than  the 
Federal  rule  at  30  CFR  702.17(c)(1). 

C.  Revision  to  Ohio's  Regulations  with 
no  Corresponding  Federal  Regulations 

1.  OAC  1501:13-4-16 

Ohio  is  proposing  to  include  an 
introductory  prargraph  to  OAC  1501:13- 
4-16.  This  introductory  paragraph 
discusses  the  purp>ose  of  the  rule  and  the 
general  nature  of  the  restrictions  on 
exemptions  granted  under  the  rule  of 
extraction  of  coal  incidental  to  the 
extraction  of  other  minerals.  This 
statement  of  purpose  is  simply  a 
summary  of  background  information 
and  does  not  affect  the  implementation 
of  this  rule.  The  Director,  therefore,  finds 
that  inclusion  of  this  introductory 
paragraph  under  OAC  1501:13-4-16  Js 
not  inconsistent  with  the  requirements 
of  SMCRA  and  30  CFR  pari  702  can  be 
approved. 

2.  OAC  15m:13-^H6(G)(2)(a)(i), 
Requirements  for  Exemption 

Ohio  is  proposing  to  add  a 
requirement  that  a  legally  binding 
agreement  be  submitted  with  the  initial 
request  for  exemption  from  the 
requirements  of  ORC  Chapter  1513. 
There  is  no  Federal  counterpart  to  the 
proposed  rule.  By  letter  dated  August  30. 
1991  (Administi^tive  Record  No.  OH- 
1572),  Ohio  has  clarified  that  subsection 
(2)(a)(i)  applies  specifically  to  the  initial 
application  for  the  incidental  coal 
exemption  and  not  to  existing 
operations.  The  Director  finds,  therefore, 
that  this  proposed  rule  is  not  consistent 
with  the  reporting  requirements  at  30 
CFR  702.18  which  require  the  operator  to 
file  the  legally  binding  sales  agreement 
with  his  «n,n:'ai  repuri 
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3  OAC  1501;13-^16(K)(5).  Reporting 

Requirements 

Ohio  is  proposing  to  require  that  the 
ar.nual  report  shall  include  projections 
for  each  mining  area  of  the  anticipated 
production  of  coal  and  of  other  minerals 
in  the  upcoming  12-month  period.  There 
IS  no  Federal  counterpart  to  the 
proposed  rule.  The  Federal  rule  at  30 
CFR  702.18(b)  identifies  six  items  of 
information  that  must  be  included  in  the 
annual  report  for  each  mining  area  both 
en  a  cumulative  and  12-month  basis. 
Ohio  has  proposed  identical 
counterparts  to  these  six  items  required 
bv  30  CFR  702.18(b)  at  OAC  1501:13-4- 
16(K)(4).  The  proposed  rule  at  (K)(5) 
does  not  change  these  requirements.  In 
the  preamble  to  the  Federal  rule  on 
incidental  mining  exemption,  a 
commenter  wanted  0£M  to  require 
additional  information  in  the  annual 
report.  OSM  rejected  this  comment  but 
stated  that  "[tjhe  regulatory  authorities 
are.  however,  free  to  require  or  request 
any  documentation  necessary  to 
establish  or  evaluate  the  status  of  the 
exemption"  {54  FR  52118).  The  Director 
finds,  therefore,  that  the  proposed  rule  is 
within  Ohio's  discretion  and  is  not 
inconsistent  with  the  Federal  regulations 
at  30  CFR  702.18  and  can  be  approved. 

4  OAC  1501:13-^16(K)(6J.  Reporting 
Requirements 

Ohio  is  proposing  to  include  in  the 
annual  reporting  requirements  the 
annual  submittal  of  a  legally  binding 
agreement  for  future  sales.  There  is  no 
Federal  counterpart  to  the  proposed 
rule.  However,  the  Federal  rule  at  30 
CFR  702.14(b)(1)  states  that  a  legally 
binding  agreement  for  the  future  sale  of 
ether  minerals  is  sufficient  to 
demonstrate  a  bona  fide  anticipation 
that  a  market  will  exist  within  a  12- 
month  period.  OSM's  intent  in  adding 
this  language  in  the  final  rule  on 
December  20. 1989.  was  to  ensure  that 
the  claim  to  a  future  market  must  be 
demonstrated  by  the  operator  by  some 
evidence  that  the  market  will  exist  in 
the  future  (54  FR  52109).  Furthermore, 
the  annual  submittal  of  such  a  contract 
to  Ohio  is  analogous  to  the  information 
required  by  30  CFR  702.18(b)  to  be 
submitted  by  the  operator  in  the  annual 
report.  Submitting  a  contract  for  future 
sales  once  a  year  is  appropriate  because 
"OSM  has  concluded  that  an  annual 
report  is  the  best  way  of  apprising  the 
regulatory  authority  of  the  status  of  the 
exempt  operation,  while  avoiding  the 
burden  of  paperwork  on  the  regulatory 
authority  and  the  operator  that  would 
result  from  more  frequent  reporting 
requirements"  (54  FR  52118.  December 
20. 1989).  The  rule  will  assist  Ohio  in 


determining  whether  an  existing 
operation  is  maintaining  the  condition 
required  at  OAC  1501:13-4-16(G)(2)(a). 
The  Director  finds,  therefore,  that  the 
proposed  rule  is  reasonable  and  is  not 
inconsistent  with  the  Federal  regulations 
at  30  CFR  702.18  and  can  be  approved. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  October  31, 1990. 
Federal  Register  (55  FR  45809)  closed  on 
November  30, 1990.  No  comments  from 
the  public  were  received  and  the 
scheduled  public  hearing  was  not  held 
as  no  one  requested  an  opportunity  to 
provide  testimony. 

The  public  comment  period  was 
subsequently  reopened  and  announced 
in  the  May  22. 1991,  Federal  Register  (56 
FR  23531)  and  again  in  the  September 
25, 1991,  Federal  Register  (56  FR  48470). 
The  public  comment  periods  closed  on 
June  21. 1991.  and  October  25, 1991. 
respectively.  Comments  were  received 
from  the  Ohio  Historic  Preservation 
Office  (OHPO).  The  scheduled  public 
hearings  were  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

The  OHPO  was  concerned  that  the 
proposed  amendment  would  remove  a 
portion  of  mining  operations  from  the 
Federally  required  permitting  process. 
The  Director  agrees  that  such  mining 
operations  would  not  need  a  surface 
coal  mining  permit.  However,  it  was 
Congress'  intent  to  do  so.  Section  701(28) 
of  SMCRA  excludes  from  the  definition 
of  surface  coal  mining  operations  the 
extraction  of  coal  incidental  to  the 
extraction  of  other  minerals  where  coal 
does  not  exceed  16-%  percent  of  the 
tormage  of  minerals  removed  for 
purposes  of  commercial  use  or  sale. 
Operations  exempt  under  this  defmition 
are  not  subject  to  the  ponnitting 
provisions  or  the  environmental 
protection  performance  standards  of 
title  V  and  abandoned  mine  reclamation 
fee  provisions  of  title  IV  of  SMCRA. 
OSM  and  Oh'o  are,  however,  authorized 
to  inspect  and  enter  sites  to  verify  the 
validity  of  claimed  exemptions. 

OHPO  opined  that  incidental  coal 
mining  operations  are  subject  to  Section 
106  review  process  and,  as  such.  Federal 
agencies  are  required  to  take  into 
account  how  these  undertakings  could 
affect  historic  properties  and  to  give  the 
Advisory  Council  on  Historic 
Preservation  (the  "ACHP")  an 
opportunity  to  comment.  OHPO  was 
concerned  that  operators  could  mine 
under  an  initial  conditional  permit  or 


that  an  operator  could  extract  large 
quantities  of  coal  without  section  106 
review  process.  OHPO  also  felt  the  need 
for  such  operations  to  be  under  some 
type  of  control  to  insure  review  by  the 
ACHP.  OSM  disagrees  that  State 
agencies'  determinations  of  exemptions 
from  SMCR.A  are  subject  to  section  106 
of  the  National  Historic  Preser\-ation 
Act  (NHPA).  Although  a  district  court 
has  ruled  in  Indiana  Coal  Council  v. 
Lujan:  National  Trust  for  Historic 
Preservation  v.  Lujan:  Nos.  87-1016,  87-' 
1020  (D.D.C,  October  7, 1991),  that  State 
permits  issued  under  SMCRA  are 
subject  to  section  106  of  the  NHPA  as 
Federal  undertakings,  that  ruling  was 
based  upon  the  extensive  and 
continuing  OSM  involvement  with  State- 
issued  permits.  By  contrast.  State 
agency  determinations  of  exemption 
from  SMCRA  constitute  a  recognition 
that  regulation  under  SMCR.-\  will  not 
occur. 

In  addition,  whether  or  not  section  106 
review  will  occur  with  regard  to  specific 
operations  is  not  a  basis  for  approving 
or  disapproving  State  program 
amendments  not  expressly  related  to 
historic  preservation.  Section  106 
applies  to  Federal  and  Federally 
assisted  undertakings  when  they  occur, 
but  is  not  a  mandate  that  such 
undertakings  exist.  The  standards  for 
approval  of  State  program  amendments 
are  set  forth  in  30  CFR  chapter  7, 
subchapter  C.  As  long  as  this 
amendment  satisfies  these  standards,  it 
may  be  approved  notwithstanding  the 
possible  reduction  in  future  Federal 
undertakings  subject  to  section  106  of 
the  NHPA. 

OSM  solicited  comments  from  the 
ACHP  on  this  amendment.  The  ACHP 
had  no  comm.ents  (Administrative 
Record  Number  OH-1614). 

The  OHPO  also  asserted  that 
incidental  mining  operations  be  placed 
under  some  form  of  permitting  and 
regulatory  control  to  ensure  that  such 
projects  are  subjected  to  the  full 
measure  of  the  intent  of  the  section  106 
review  process.  OSM  rejects  this 
comment  because  operations  which 
qualify  as  exempt  are  not  subject  to 
permitting  and  regulatory  controls  under 
S.MCRA,  other  than  to  ensure  that  they 
satisfy  the  exemption  criteria.  A  State, 
however,  may  implement  additional 
State  controls  over  operations  exempt 
under  SMCRA,  but  such  controls  would 
not  necessanly  insure  that  section  106 
procedures  would  apply. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCKA 
and  the  im.plementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
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solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Ohio  Program.  The  U.S. 
Environmental  Protection  Agency,  the 
U.S.  Department  of  Agriculture,  Soil 
Conservation  Service,  and  the  U.S. 
Army  Corps  of  Engineers  responded  that 
they  had  no  comments  on  the  proposed 
amendment. 

The  U.S.  Department  of  Labor.  Mine 
Safety  and  Health  .Administration 
(MSHA),  commented  that  the  prop.jsed 
amendment  may  pose  some  confiicts  in 
that  MSHA  does  not  consider  a  m.ine  to 
be  a  coal  mine  unless  the  production 
reports  indicate  that  coal  is  tho  ma|or 
product  of  the  mine.  In  addition.  MSI1'\ 
commented  that  the  proposed 
am.endment  would  consider  any  mining 
operation  a  coal  mine  if  the  weight  of 
coal  extr?.cted  is  onu-sixth  or  greater  of 
the  total  weight  of  minerals  extracted. 
OSM  believes  that  the  rules  proposed  by 
Ohio  concerning  the  extraction  of  coal 
incidental  to  the  extraction  of  other 
minerals  are  no  less  effective  than  the 
Federal  rules  promulgated  on  December 
20,  1989  and  no  less  stringent  than 
section  701  [28)  of  SMCRA. 

No  other  comments  were  received. 

\'.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  Ohio  Revised 
Program  Amendment  Number  46. 
originally  submitted  by  Ohio  as  Program 
Amendment  Number  46  on  October  12, 
1990,  and  revised  and  submitted  by 
letters  dated  April  15.  1901.  and  August 
m  1991. 

The  Federal  regulations  at  30  CFR  part 
935  codifyLig  decisions  concerning  the 
Ohio  program  are  being  amended  to 
implement  'his  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to 
conform  their  programs  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.ir(h)Ulilu),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authoritv  of  the  Clean  Water 
Act  (33  U.SC.  1251  et  set?)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  such  provisions 
and  that  EPA  concurrence  is  therefore, 
unnecessary. 


\  1  Procedural  Determinations 

Sationa!  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
use.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 

rulemaking. 

Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12.  19S4  the  Office  of 
Management  and  Budget  (0MB)  granted 
OS.M  an  exemption  from  sections  3,  4,  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  0MB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibihty  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  section  2  of  E.G. 
12778  (56  FR  55195,  October  25, 1991)  on 
Civil  Justice  Reform.  DOI  has 
determined  that,  to  the  extent  allowed 
by  law,  the  regulation  meets  the 
applicable  standards  of  section  2(a)  and 
2(b)  of  E.0. 12778.  Under  SMCRA 
section  405  and  30  CFR  884  and  section 
503(a)  and  30  CFR  732.15  and 
732.17(h)(10),  the  agency  decision  on 
State  program  submittals  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
the  Federal  regulations.  The  only 
decision  allowed  under  the  law  is 
approval,  disapproval  or  conditional 
approval  of  State  program  amendments. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 

and  Budget  under  44  U.S.C.  3507. 

Li5t  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining,  Underground  muning. 

January  28. 1992. 
Carl  C.  Close, 

,4ss;s,'o.'7f  Director.  Eastern  Support  Center. 

For  the  reasons  set  out  m  the 
preamble,  title  30.  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 


Regulations  is  amended  as  set  forth 
below: 

PART  936— OHIO 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seg. 

2.  In  section  935.15,  a  new  paragraph 
(bbb)  is  added  to  read  as  follows: 


'.  93.S,15     App,-ov3. 
amerxjrnerts 


reguiaior-j'  p'og'sm 


(bbb)  The  following  amendment  to  the 
Ohio  regidatory  program,  as  submitted 
to  OSM  on  October  12, 1990,  and  revised 
on  April  15, 1991,  and  August  30, 1991,  is 
approved,  effective  April  13. 1992: 
Revised  Amendment  Number  46  which 
consists  of  revisions  to  the  Ohio  Revised 
Code  (ORG)  at  1513.01  paragraph  (G) 
{l)(a)  and  Ohio  Administrative  Code 
(OAC)  at  1501:13-l-02(S)(l)(a)  and 
1501:13-14-01  and  the  addition  of  two 
new  rules  at  OAC  1501:13-4-16  and 
1501:13-5-03  which  concern  the 
extraction  of  coal  incidental  to  the . 
extraction  of  other  minerals. 
[FR  Doc.  8453  Filed  4-10-92;  8:45  am] 
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30  CFR  Part  950 

Wyoming  Abandoned  Mine  L?'^d 
Reclamation  Plan 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 

amendment.       . 

SUMMARY  OSM  is  announcing  the 
approval  of  a  proposed  amendment  to 
the  Wyoming  Abandoned  Mine  Land 
Reclamation  (AMLR)  Plan  (Wyoming 
Plan)  under  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA), 
30  U.S.C.  1231  et  seq.  The  amendment 
consists  of  revisions  to  the  Wyoming 
Plan  so  that  the  State  may  conduct  its 
AMLR  Program  in  accordance  with  the 
provisions  of  SMCRA,  as  amended  by 
the  Abandoned  Mine  Reclamation  Act 
of  1990  (Pub.  L  101-508;  AMRA)  and 
improves  operational  efficiency  of  its 
ANfTJ^  j-'-CMm  (Wyoming  Program). 

EFFECTIVE  DATE:  April  13,  1992. 

FOR  FURTHER  INFORMATION  COWTACT: 

Guy  V.  Padgett,  Telephone;  (307J  201- 

5824. 

SUPPLEMENTARY  INFORMATION 

1.  BacJcground  on  the  Wyoming  Pian, 

n.  Submission  of  Plan  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 
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V.  Director's  Deci«ion. 

VI  Procedural  Determinations. 

!   Background  on  the  Wyoming  Plan 

On  February  14. 1983,  the  Secretaiy  of 
tne  Interior  approved  the  Wyoming  Plan. 
Information  pertaining  to  the  general 
background,  revisions,  and  amendments 
to  the  initial  plan  submission,  as  well  as 
the  Secretary's  findings  and  the 
disposition  of  comments  can  be  found  in 
the  February  14. 1983,  Federal  Register 
(48  FR  6536].  OSM  announced  in  the 
May  25, 1984,  Federal  Register  (49  FR 
22139],  the  Director's  decision  accepting 
certification  by  Wyoming  that  it  had 
addressed  all  knovvTi  coal-related 
impacts  in  the  State  that  were  eligible 
for  funding  under  the  Wyoming  Program 
and  therefore  could  proceed  in 
reclamation  of  low  priority  non-coal 
reclamation  projects.  The  Director 
accepted  Wyoming's  proposal  that  it 
would  seek  immediate  funding  for 
reclamation  of  any  additional  coal- 
related  problems  that  occur  during  the 
life  of  the  Wyoming  Program. 

II.  Submission  of  Plan  Amendment 

By  letter  dated  December  16. 1991 
(Administrative  Record  Nos.  WY  17-5 
and  17-6],  Wyoming,  at  its  own 
initiative,  submitted  to  OSM  a  proposed 
amendment  to  its  approved  plan 
pursuant  to  SMCRA.  In  order  to 
implement  and  accomplish  the 
objectives  of  AMRA,  Wyoming 
proposed  revisions  to  Wyoming  Statutes 
(W.S.)  35-11-1201  through  1308  and 
chapters  I  through  VIII  of  the  rules  of  the 
Wyoming  Program. 

The  proposed  amendment  consists  of 
revised  narratives  that  replace  or 
modify  several  sections  of  the  Wyoming 
Plan.  Specifically,  Wyoming  proposed  to 
amend  parts  of  the  approved  plan  by; 

(1)  Adding  definitions  for  the  terms 
"adversely  affected,"  "enhancement," 
and  "mineral"  to  provide  interpretation 
of  several  terms  and  phrases  in  the 
revised  rules; 

(2)  Reorganizing  the  Wyoming 
Program  within  the  Department  of 
Environmental  Quality  (DEQ)  and 
changing  the  "Administrator"  to  the 
"Director"  of  DEQ; 

(3)  Revising  the  Wyoming  Plan  to 
allow  reliance  on  existing  appraisal 
information  for  small  sites  located  in 
rural  areas  where  liens  will  not  apply  or 
may  be  waived; 

(4)  Adding  a  Wyoming  Program 
section  setting  forth  the  procedures  for 
ranking  eligible  coal,  non-coal,  and 
facility  projects  for  funding: 

(5)  Creating  an  AMLR  Advisory  Board 
appointed  by  the  Governor  to  assist 
DEQ  with  decisions  related  to  project 
ranking: 


(6)  Adding  a  Wyoming  Program 
section  setting  forth  the  conditions  for  a 
project  to  be  eligible  for  AMLR  funding, 
the  priority  scheme  for  funding  eligible 
projects,  and  the  authority  for  the 
Governor  to  elevate  the  priority  of  a 
project  based  upon  the  Governor's 
determination  of  need  and  urgency;  and 

(7)  Adding  a  Wyoming  Program 
section  setting  forth  minimum 
application  requirements  for  proposals 
for  funding  under  the  public  facilities 
provisions  and  clarifying  AMLR  funding 
procedures. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  December 
31. 1991.  Federal  Register  (56  FR  67560) 
(Administrative  Record  No.  WY  17-7) 
and  in  the  same  notice,  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
substantive  adequacy  of  the  proposed 
amendment.  The  public  comment  period 
closed  on  January  30, 1992.  The  public 
hearing,  scheduled  for  January  27, 1992. 
was  not  held  because  no  one  requested 
an  opportimity  to  testify. 

in.  Director's  Findings 

The  Director  finds,  in  accordance  with 
section  405  of  SMCRA.  that  the 
proposed  amendment  to  the  Wyoming 
Program  submitted  on  December  16, 
1991,  is  not  inconsistent  with  SMCRA 
and  the  Wyoming  Plan.  Further,  the 
Director  has  determined,  pursuant  to  30 
CFR  884.14,  that: 

1.  The  public  has  been  given  adequate 
notice  and  opportunity  to  comment,  and 
the  record  does  not  reflect  major 
unresolved  controversies. 

2.  View  of  other  Federal  agencies 
have  been  solicited  and  considered. 

3.  The  State  has  the  legal  authority, 
policies  and  administrative  structure 
necessary  to  implement  the  Plan 
Amendment. 

4.  The  Plan  Amendment  meets  all 
requirements  of  OSM's  AMLR  program 
provisions. 

5.  The  State  has  an  approved  Surface 
Mining  Regulatory  Program. 

6.  The  Plan  Amendment  is  in 
compliance  with  all  applicable  State  and 
Federal  laws  and  regulations. 

IV.  Summary  and  Disposition  of 
Comments 

1.  Public  Comments 

In  accordance  with  30  CFR  884.15(a), 
the  Director  solicited  public  conunents 
and  provided  an  opportunity  for  a  public 
hearing  of  the  Plan  Amendment  in  the 
December  31. 1991,  Federal  Register  (56 
FR  67560).  No  public  comments  were 
received  as  of  January  30, 1992,  the  close 
of  the  public  comment  period.  Because 
no  one  requested  an  opportunity  to 


testify  at  the  public  hearing  scheduled 
for  January  27,  1992.  no  hearing  was 
held. 

2.  Agency  Comments 

Pursuant  to  30  CFR  884.15(a)  and 
884.14(a)(2).  the  Director  solicited 
comments  from  other  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Wyoming  Plan. 

By  letter  dated  January  2. 1992.  the 
U.S.  Geological  Survey,  stated  that  the 
Plan  Amendment  to  the  Wycming 
Program  in  response  to  the  AMRA  of 
1990  has  no  geologic  aspects  requiring 
comment  (Administrative  Record  No. 
WY  17-9). 

By  letter  dated  January  4, 1992.  the 
U.S.  Department  of  Agriculture, 
Agriculture  Research  Service.  Northern 
Plains  Area,  expressed  concerns  with 
the  Plan  Amendment  (Administrative 
Record  No.  WY  17-8).  Specifically,  these 
concerns  dealt  with  administrative 
issues  pertaining  to  (1)  the  level  of 
funding  for  research  projects  and  (2) 
appointments  to  the  AML  Advisory 
Board  as  proposed  in  chapter  VL  section 
2(c)  and  chapter  VII.  sections  5  and  6  of 
Wyoming's  Program  regulations.  These 
concerns  deal  with  provisins  that  are 
within  the  discretion  of  the  State  under 
the  Wyoming  Plan  and  do  not  require 
OSM  approval.  The  Agricultural 
Research  Service  also  made  substantive 
comments  pertaining  to  (1) 
grandfathering  prior  project  proposals 
and  (2)  defining  the  terms  "need"  and 
"urgent"  as  proposed  in  Wyoming's 
Program  regulation  at  section  6  (c)  and 
(d)  of  Chapater  VII.  Wyoming  previously 
raised  these  two  issues  before  OSM  and 
requested  OSM  to  provide  a  clear 
direction  in  relation  to  these  issues. 
OSM  has  detera^.ined  that  the  State  is 
within  its  authority  to  decide  to 
grandfather  specific  prior  proposals  and 
to  allow  the  Governor  discretion  in 
applying  the  terms  "need"  and  "urgent." 
The  Plan  Amendment  is  consistent  with 
section  411(f)  of  SMCRA,  and  the 
Director  is  not  requiring  Wyoming  to 
revise  its  plan  in  response  to  the 
comments. 

By  letter  dated  Janiia.-^  16.  1992.  the 
Bureau  of  Reclamation  stated  that  the 
Plan  Amendment  will  not  have  an  effect 
on  Bureau  of  Reclamation  projects  or 
operations  (Administrative  Record  No. 
WY  17-11). 

By  letter  dait-d  January  27. 1992,  the 
U.S.  Bureau  of  Mines,  acknowledged 
receipt  of  the  Plan  Amendment  and 
stated  that  it  had  no  comments  on  it 
(Administrative  Record  No.  WY  17-161 
By  letter  dated  January  29,  1992.  the 
U.S.  Soil  Conservation  Service 
Acknowledged  receipt  of  the  Plan 
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Amendment  and  stated  that  it  had  no 
comment  on  it  (Administratis c  RpLord 
No.  17-13). 

By  letters  dated  January  30  and  31. 
1992,  the  U.S.  Department  of  Labor. 
Mine  Safety  and  Health  Administration 
(MSHA),  Arlington,  Virginia  and 
Denver.  Colorado  offices,  commented 
that  the  Plan  Amendment  does  not 
appear  to  conflict  with  any  current 
MSHA  regulations  (Administrative 
Record  Nos.  WY  17-18  and  17-15, 
respectively]. 

By  letter  dated  February  5, 1992,  the 
Department  of  the  Army,  U.S.  Army 
Corps  of  Engineers,  acknowledged 
receipt  of  the  Plan  Amendment  and 
stated  that  it  had  no  comment  on  it 
(Administrative  Record  No.  WY  17-17). 

By  letter  dated  January  8, 1992,  the 
State  Historical  Preservation  Office 
(SHPO)  acknowledged  receipt  of  the 
Plan  Amendment  and  indicated  it  had 
no  objection  to  the  Plan  Amendment 
provided  OSM  and  the  Wyoming  DEQ 
followed  the  procedures  established  in 
the  regulations  at  30  CFR  800 
(Administrative  Record  No.  WY  17-10). 

By  letter  dated  January  15, 1992.  the 
Advisory  Council  on  Historic 
Preservation  (ACHP)  expressed  concern 
that  the  Wyoming  Plan  does  not 
adequately  address  the  provisions  of 
section  1C6  of  the  National  Historic 
Preservation  Act  of  1990  (NHPA) 
(Administrative  Record  No.  WY  17-12). 
The  Council  understood  that  the  Plan 
Amendment  would  supersede  the 
Wyoming  Plan.  After  clarification  by 
OSM  that  there  is  no  change  in  the 
requirements  of  section  106  of  the  NHPA 
with  the  Plan  Amendment,  the  ACHP 
indicated  it  has  no  comments  on  the 
Plan  Amendment  (Administrative 
Record  No.  WY  17-14). 

By  memorandum  dated  February  13, 
1992,  the  Bureau  of  Indian  Affairs  stated 
it  had  no  objections  to  the  Plan 
Amendment  because  it  does  not  affect 
Indian  lands  (Administrative  Record  No. 
WY  17-19). 

V.  Director's  Decision 

The  Director  finds  that  Wyoming's 
December  16, 1991,  proposed 
amendment  to  the  Wyoming  Plan  is  in 
accordance  with  section  405  of  SMCRA 
and  the  Secretary's  regulations  at  30 
CFR  884.15,  and  approves  it. 

The  Federal  regulations  at  30  CFR  part 
950,  codifying  decisions  concerning  the 
Wyoming  Program,  are  being  amended 
to  implement  this  decision.  In  addition, 
the  Director  is  taking  this  opportunity  to 
codify  at  30  CFR  950.35  his  decision  on 
Wyoming's  certification  of  completion  of 
all  coal-related  reclamation  that  was 


mciuded  m  the  Federal  Register  on  May 
25, 1984. 

VI,  Pnxedaral  Dt'tf'rniindtions 

1.  National  Environmental  Policy  Act 

Approval  of  State/Tribe  AMLR  plans 
and  amendments  is  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  by 
the  Department  of  the  Interior's  Manual 
(516  DM  6,  appendix  8,  paragraph 
8.4B(29)). 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  November  23, 1987,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  exemptions  from  sections  3,  4.  7, 
and  8  of  Executive  Order  12291  for 
decisions  directly  related  to  State/Tribe 
AMLR  plans  and  amendments. 
Accordingly,  for  this  action,  OSM  is 
exempt  from  the  requirement  to  prepare 
a  regulatory  impact  analysis,  and  this 
action  does  not  require  regulatory 
review  by  0MB,  The  Department  of  the 
Interior  has  determined  that  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  This  rule  will 
not  impose  any  new  requirements; 
rather,  it  will  ensure  that  existing 
requirements  established  by  SMCRA 
and  the  Federal  regulations  will  be  met 
by  the  State. 

Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  section  2  of 
Executive  Order  12778  (56  FR  55195, 
October  25, 1991)  on  Civil  Justice 
Reform.  DOI  has  determined  that,  to  the 
extent  allowed  by  lav,  the  regulation 
meets  the  applicable  ctandards  of 
section  2(a)  and  2(b)  of  Executive  Order 
12778.  Under  SMCRA  seciton  405  and  30 
CFR  884  and  section  503(a)  and  30  CFR 
732.15  and  732.17(h)(10),  the  agency 
decision  on  State  program  submittals 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  the  Federal 
regulations.  The  only  decision  allowed 
under  the  law  is  approval,  disapproval 
or  conditional  approval  of  State  program 
amendments. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  0MB  under  44  U.S.C. 
3507. 


List  of  Subjects  in  30  CFR  950 

intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  11. 1992. 
Raymond  L  Lowrie, 
Assistant  Director.  Western  Support  Center 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 

helnw. 

PART  SaO-WYOMlNG 

1.  The  authority  citation  for  part  950 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  950.30  is  revised  to  read  as 
follows: 

§950.30     fcopfovai  o*  **»'»o''nny  aDar.ciO'^tfd 
'■!'ii"e   snci  'eciaiistioi'"  pian. 

1  iie  v'vyuiyiiiig  Audiiuoned  Mine  Land 
Reclamation  Plan,  as  submitted  on 
August  16, 1982,  and  as  subsequently 
revised,  is  approved  effective  February 
14. 1983.  Copies  of  the  approved 
program  are  available  at: 
Casper  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
100  East  B  Street,  room  2128,  Casper. 
WY  82601-1918. 
State  of  Wyoming,  Department  of 
Environmental  Quality,  Abandoned 
Mine  Lands  Division.  Herschler 
Building,  Third  Floor  West.  122  West 
25th  Street,  Cheyenne.  WY  82002. 

3.  Section  950.35  is  added  to  read  as 
follows: 

'  955  35    Approval  ol  abanooned  mine  land 
f'f  amatlon  plan  antendments. 

(a)  Certification  by  Wyoming  of 
completion  of  all  known  coal-related 
impacts  is  accepted  effective  May  25. 
1984. 

(b)  The  revisions  to  the  Wyoming  plan 
as  submitted  to  OSM  on  December  18, 
1991,  are  approved  effective  April  13, 
1992. 

[FR  Doc.  92-8461  Filed  4-10-92;  8;45  am) 

Bi:  ...iNG  COCir  4  ■-,■^15  U 


FEDERAL  COMMUNlCA'iCtiS 
COMMISSION 

4  7  CFR  Par'  -3 
MM  Dooei  No    89-603'  PM-7076,  RM- 


F^aOiO  Broadcasting  Services   Cellna, 
Watertown,  and  Baitt"   ''"N 

agency:  reaerai  uommunications 
Commission. 


12734 


Federal  Register  /  Vol.  57.  No.  71  /  Monday.  April  13.  1992  /  Rules  and  Regulations 


action:  Final  rule. 


SUMMARY:  The  Commission  dismisses 
i:;t;  proposal  filed  by  William  O.  Barry 
(RM-7076).  requesting  the  reallotment  of 
Channel  229A  from  Celina,  Tennessee, 
to  Watertown.  Tennessee.  See  55  FR 
00884,  January  10, 1990.  The  counter 
proposal  filed  by  Bayard  H.  Walters 
(RM-7319),  requesting  the  allotment  of 
Channel  229C3  to  Baxter.  Tennessee,  in 
lieu  of  Channel  229A  at  Celina  is 
granted.  The  coordinates  for  Channel 
229A  at  Baxter  are  36-10-49  and  85-40- 
29.  With  this  action,  this  proceeding  is 
terminated.  ^ 

DATES;  Effective  May  22, 1992.  The 
.■,  :._;_  .V  period  for  filing  applications 
will  open  on  May  26. 1992.  and  close  on 
June  25,  1^: 

FOflRWTH£R  IMfORMATiON  CCf.rACr. 

Pamela  Blumenthal,  Mass  Media 
Bureau.  (202)  634-6530. 

suPPi^MEnrrARV  information:  This  is  a 

~ .  r,  ps;s  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  89-603, 
adopted  March  28. 1992,  and  released 
April  8, 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street.  NW.. 
Washington.  DC,  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422, 
1''14  21st  Street,  NW.,  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

T!;^^^'^)  broadcasting. 

I 
PART  73— {AMENDED- 

1.  I^.e  aul.".or:ty  citation  for  part  73 
continues  to  read  as  follows: 

\utbority:  47  U.S.C  154,  303. 
§73.202    tA.'^-endec  I 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  removing  Channel  229A  at 
Celina  and  adding  Baxter,  299C3. 

Federal  Communications  Commission. 

Michael  C  Ruger. 

Acting  Chief,  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 

|FR  Doc.  92-«491  Filed  4-10-92:  8:45am] 


UMI 


4  ^  C  c  q  p 


(MM  Docket  No.  92-4;  RM-7880) 


Radio  Broadcasting  S« 

Greenacr^s.  CA 


:es; 


agency:  rederal  Communications 

Commission. 

ACTION:  Final  rule. 

s  jA<<vARY:Thi3  document  substitutes 
Lna.n.nt!i  291B1  for  Channel  292A  at 
Greenacres,  California,  and  modifies  the 
license  for  Station  KRAB(FM)  to  specify 
operation  on  the  higher  powered 
channel,  as  requested  by  Double  D 
Broadcasting  Company.  See  57  FR  2883, 
January  24. 1992.  Coordinates  for 
Channel  291B1  at  Greenacres  are  35-29- 
02  and  118-44-12,  With  this  action,  the 
proceeding  is  terminated. 
EFFECTIVE  DATE:  May  22,  1991: 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  JojTier.  Mass  Mpdia  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMAfiON:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  92-4. 
adopted  March  26, 1992,  and  released 
April  8. 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  51919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street.  N^W.,  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority;  47  U.S.C.  154,  303. 

§73.202    [Amended) 

2.  Section  73.202(b),  die  Table  of  FM 
Allotments  under  California,  is  amended 
by  removing  Green  Acres,  Channel 
292A,  and  adding  Greenacres.  Channel 
291 81. 

Federal  Communications  Commission. 

Michael  C.  Ruger, 

Acting  Chief.  Allocations  Branch.  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

[FR  Doc  92-a490  Filed  4-10-92:  8:45  am) 

BIUJNQ  COOE  •713-0V4I 


47  CFR  Part  73 

[MM  Docket  No.  92-5,  RM-78781 

Radio  Broadcasting  Services;  Oak 
Creek.  CO 

agency:  Federal  Qommunications 

Commission. 

ac-^ion:  Final  rule. 

summary:  This  document  substitutes 
Channel  281C3  for  Channel  280A  at  Oak 
Creek,  Colorado,  and  modifies  the 
license  for  Station  KFMU(FM]  to  specify 
operation  on  the  higher  powered 
channel,  as  requested  by  KFMU,  LP. 
See  57  FR  2884,  January  24, 1992. 
Coordinates  for  Channel  281C3  at  Oak 
Creek  are  4O-1S-20  and  106-57-21.  With 
this  action,  the  proceeding  is  terminated. 

EFFECTIVE  DATE:  M.3V  22,  1992 

FOR  FURTHER  INFORMATION  CONTACT; 
Nancy  JojTier,  Mass  Media  Bureau,  (202) 

634-6530 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  92-5, 
adopted  March  25. 1992.  and  released 
April  8, 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
Downtowm  Copy  Center.  (202)  452-1422, 
1714  21st  Street.  NW.,  Washington,  DC 
20036. 

List  of  SubiK  ts  in  4"  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED! 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  removing  Chaimel  280A  and  adding 
Channel  281C3  at  Oak  Creek. 

Federal  Communications  Commission. 

Michael  C  Ruger, 

Acting  Chief.  Allocations  Branch.  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

[FR  Doc.  92-8489  Filed  4-10-92:  8:45  am] 
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Proposed  Rules 


This  section  of  Itie   FEDERAL   REGISTER 
contains  notc-es  to  the  public  of  the 
proposed  issuance  of  njles  and 

regulatioos    The  c^'pose  of  these  notices 
is  to  give   mie^^esled  persons  an 
oppodaij^,'   to  participate  in  the  rule 
rra'"'^]   r  or  to  the  adoption  of  the  final 


FEDERAL  RESERVE  SYSTEM 

12CFR  Part  233 

iPegjiatson  DC:  Docket  Nc  P-C753] 

Truth  in  Sayings 

AGENCv:  Board  of  Governors  of  the 
i  ■  >  'di  Reser\'e  System. 
A  en  on:  Proposed  rule. 

suMMARy:  The  Board  is  publishing  for 
comment  a  new  regulation,  Regulation 
DD,  to  implement  the  Truth  in  Savings 
Act.  The  act  requires  depository 
institutions  to  disclose  fees,  interest 
rates  and  other  terms  coijcerning 
deposit  accounts  to  consumers  before 
they  open  accounts.  The  act  requires 
depository  institutions  that  provide 
periodic  statements  to  consumers  to 
include  information  about  fees  imposed, 
interest  earned  and  the  annual 
percentage  yield  on  those  statements. 
The  act  imposes  substantive  limitations 
on  the  methods  by  which  institutions 
determine  the  balance  on  which  interest 
is  calculated.  Rules  dealing  with 
advertisements  for  deposit  accounts  are 
also  included  in  the  law. 

DATES:  Coaiments  must  be  received  on 

'  efore  jane  10.  1992. 
ADDRESSES;  Comments,  which  should 
refer  to  Docket  No,  R-0753,  may  be 
mailed  to  Mr.  William  W.  Wiles, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  Street  and 
Constitution  Avenue  NW..  Washington. 
DC  20551.  Comments  addressed  to  Mr. 
Wiles  may  glso  be  delivered  to  the 
Board's  mail  room  between  8:45  a.m. 
and  5:15  pjn.  weekdays,  and  the 
security  control  room  outside  of  those 
hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  tr tween  Constitution  Avenue  and 
C  Street  .VW  Comments  may  be 
inspected  in  room  B-1122  between  9 
am  and  5  p.m  weekdays,  except  as 
provided  i.-,  §  Ztu.b  of  the  Board's  rules 
rega.'di.Tg  the  availability  of  information. 
12  CFR  261.8. 


f  OR  FURTHER  iNFORMATIOf*  CONTACT: 

Leonard  Chi.r    himior  Attorney,  or 
Jane  Ahrens,  Kurt  Schumacher,  or  Mary 
Jane  Seebach.  Staff  Attorneys,  Division 
of  Consumer  and  Community  Affairs,  at 
(202)  452-2412  or  (202)  452-3667;  for  the 
hearing  impaired  only,  contact  Dorothea 
Thompson.  Telecommunications  Device 
for  the  Deaf,  at  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551.  For 
information  about  the  Board's  proposed 
action  concerning  the  recordkeeping  and 
disclosure  requirements  under  the 
Paperwork  Reduction  Act  only,  contact 
Frederick  J.  Schroeder,  Federal  Reserve 
Board  Clearance  Officer,  Division  of 
Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551,  at  (202) 
452-3829,  or  Gary  Waxman,  OMB  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  room  3208, 
Washington,  DC  20503,  at  (202)  395- 
7340 


.■PPLEMF'.TARV  'Sr^t: 


iON 


(l)Baci^--ojnd 

The  Truth  in  Savings  Act  (contained 
in  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991. 
Public  Law  No.  102-242. 105  Stat.  2236) 
was  enacted  in  December  1991.  The 
statute  directs  the  Board  to  issue  final 
regulations  by  September  19, 1992,  and 
provides  that  the  statutory  provisions 
and  rules  adopted  by  the  Board  shall 
apply  six  months  after  that  date.  Rdther 
than  delay  action  under  the  rulemdking 
moratorium  issued  by  the  President,  due 
to  the  statutory  timetable  for 
implementing  the  act  and  the  need  for 
adequate  time  for  public  comment,  the 
Board  is  going  forward  with  the 
ruiemakmg  process  at  this  time. 

The  Board  is  proposing  regulations  for 
comment,  and  expects  to  adopt  final 
implementing  regulations  by  September 
19, 1992.  Compliance  with  the  law  would 
be  mandatory  by  March  19, 1993. 

The  purpose  of  the  statute  and 
proposed  regulation  is  to  assist 
consumers  in  comparing  deposit 
accounts  offered  by  depository 
institutions,  principally  through  the 
disclosure  of  fees,  the  simple  interest 
rate,  the  annual  percentage  yield,  and 
other  account  terms  whenever  a 
consumer  request  the  information  and 
before  an  account  is  opened.  The  statute 
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and  regulation  also  require  that  fees  and 
other  information  be  provided  on  any 
periodic  statement  the  institution  sends 
to  the  consumer.  Rules  are  set  forth  for 
the  information  contained  in 
advertisements  of  deposit  accounts  and 
advance  notice  to  account  holders  of 
adverse  changes  in  terms.  The  statute 
and  regulation  place  one  substantive 
restriction  on  institutions'  practices,  that 
is,  how  institutions  determine  the 
account  balance  on  which  interest  is 
calculated. 

The  Board  is  publishing  proposed 
sample  disclosure  forms  and  model 
clauses  to  assist  institutions  in  preparing 
their  account  disclosures.  They  appear 
in  appendix  B  to  the  proposed 
regulation. 

The  Board  is  requesting  comment  on 
whether  to  eliminate  the  existing  rules 
in  Regulation  Q  (12  CFR  Part  217),  that 
require  disclosures  (§  217.4)  and  that 
regulate  advertisements  for  interest- 
bearing  accounts  at  member  banks 
(§  217.6).  As  discussed  more  fully  in  the 
adverstising  section  below,  the  Board 
solicits  comment  on  whether  Regulation 
Q's  advertising  rules  should  be 
eliminated  or  retained  as  part  of 
Regulation  DD.  The  Board  has  consulted 
with  the  other  federal  financial 
regulatory  agencies  as  directed  in 
section  269(a)(1)  of  the  statute,  and  the 
agencies  are  considering  whether  to 
retain  or  eliminate  their  existing  rules 
dealing  with  advertisments  for  deposit 
accounts. 


(2)  I- 


■d  Regulatory  Provisions 


The  1  ruth  in  Savings  Act  is  quite 
detailed  and,  for  the  most  part,  the 
proposed  regulation  mirrors  the 
statutory  requirements.  The  statute 
recognizes  that  implementation  of  a 
comprehensive  scheme  such  as  this  may 
require  some  adjustments  and,  in 
section  269(a)(3),  it  authorizes  the  Board 
to  make  "such  classification, 
differentiations,  *  *  *  adjustments  and 
exceptions  *  *  *  as.  in  the  judgment  of 
the  Board,  are  necessary  or  proper  to 
carry  out  the  purposes  of  this  Act.  to 
prevent  circumvention  or  evasion  of  the 
requirements  of  this  Act.  or  to  facilitate 
compliance  with  the  requirements  of  this 
Act."  The  statute  also  authorizes  the 
Board  to  vary  the  requirements  with 
regard  to  several  particular  types  of 
accounts. 

The  section-by-section  description 
which  follows  points  out  those 
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provisions  that  differ  in  any  significant 
way  from  the  statute — for  example, 
creating  an  exception  to  a  statutory 
provision,  adding  a  disclosure,  or 
departing  significantly  from  the 
language  of  the  statute — and  explains 
why  the  differences  exist.  In  addition, 
the  section-by-section  description  in 
many  cases  indicates  possible 
alternatives  to  the  positions  reflected  in 
the  proposed  regulation  and  solicits 
comment  on  these  alternatives.  In  those 
cases  where  the  statute  is  not  specific 
and  parallel  rules  would  be  beneficial, 
the  Board  has  borrowed  definitions  and 
provisions  frim  other  consumer 
reguIat:ons  (for  example.  Regulation  Z 
(12  CFR  Part  226).  which  implements  the 
Truth  in  Lending  Act.  and  Regulation  E 
(12  CFR  Part  205),  which  implements  the 
Electronic  Fund  Transfers  Act). 

Section  230.1— Authority.  Purpose, 
Coverage  and  Effect  on  State  Laws 

Paragraph  (c) — Coverage 

The  paragraph  on  coverage  reflects 
the  fact  that  the  act  and  proposed 
regulation  cover  depository  institutions, 
as  defined  in  section  19(b)(1)(A)  of  the 
Federal  Reserve  Act  (12  U.S.C.  461). 
Thus  the  regulation  would  cover 
depository  institutions  such  as  national 
banks,  state  member  banks,  thrift 
institutions,  and  nonmember  banks  and 
savings  banks,  whether  federally 
insured  or  not.  This  regulation  does  not 
apply  to  credit  unions;  those  entities  will 
be  covered  by  rules  issued  by  the 
National  Credit  Union  Administration 
(NCUA).  The  act  provides  that  the 
NCUA  shall  prescribe  substantially 
similar  regulations  for  credit  unions 
within  90  days  of  the  effective  date  of 
regulations  established  by  the  Board. 

Securities  brokers  and  dealers  are  not 
considered  depository  institutions  under 
the  act  and  proposed  regulation. 
However,  if  advertisements  for  deposit 
accounts  are  placed  by  brokers  and 
dealers  who  are  deposit  brokers,  as  that 
term  is  defined  in  section  29(g)(1)  of  the 
FDIC  Act,  they  are  subject  to  the 
advertising  rules  set  forth  in  §  230.8. 
(See  the  supplemental  information 
accompanying  the  definition  of 
"advertisement.") 

Paragraph  (d) — Effect  on  State  Laws 

Section  273  of  the  act  provides  a 
narrow  standard  for  preemption  of  state 
laws.  To  be  preempted,  a  state  law  must 
be  inconsistent  with  the  disclosure 
provisions  of  the  act  and  the 
implementing  provisions  of  the 
regulation.  A  state  law  is  preem.pted 
only  to  the  extent  of  the  inconsistency. 
While  the  statute  refers  only  to 
disclosure  requirements,  the  Board 


requests  comment  on  whether  the  same 
standard  should  apply  to  all  provisions 
of  the  law.  including  the  payment  of 
interest  provision. 

Section  230.2— Definitions 

Paragraph  (a) — Account 

Section  274(1)  of  the  statute  defines  an 
account  as  "any  account  offered  to  1  or 
more  individuals  or  an  unincorporated 
nonbusiness  association  of  individuals 
by  a  depository  institution  into  which  a 
customer  deposits  funds,  including 
demand  accounts,  savings  accounts, 
time  accounts,  and  negotiable  order  of 
withdrawal  accounts."  The  Board  is 
proposing  to  define  accouni  as  any 
deposit  account  available  to.  or  held  by. 
a  consumer.  The  regulation  would  cover 
interest-bearing  as  well  as  noninterest- 
bearing  accounts.  It  would  include  all 
accounts  offered  to  consumers  by 
depository  institutions,  whether  those 
accounts  are  federally  or  state  insured 
or  uninsured.  The  Board  solicits 
comment  on  whether  the  regulation 
should  be  limited  to  insured  deposit 
accounts. 

The  Board  does  not  believe  the 
Congress  intended  to  cover  certain  other 
accounts  that  may  be  offered  by  or 
through  depository  institutions,  such  as 
mutual  fund  accounts.  Both  the  findings 
and  purpose  provisions  of  the  statute 
speak  of  "deposit  accounts"  offered  by 
institutions,  and  all  of  the  examples 
listed  in  the  statutory  definition  are  the 
more  traditional  type  of  deposit 
accounts. 

Similarly,  the  term  "account"  would 
not  include  a  consumer's  interest  in  the 
securities  or  obligations  of  a  depository 
institution  or  any  other  entity  that  are 
being  held  by  the  institution  on  the 
consumer's  behalf,  or  offered  by  the 
institution  to  the  consumer.  For 
example,  the  purchase  of  a  government 
security  or  an  annuity  through  a 
depository  institution  would  not  be  an 
"account"  subject  to  the  regulation. 

Some  institutions  permit  consumers  to 
open  accounts  denominated  in  a  foreign 
currency.  Typically,  these  accounts  are 
offered  as  money  market  accounts, 
though  certificates  of  deposit  may  be 
designated  as  foreign  currency  accounts. 
A  consumer  may  purchase  one  or  more 
of  several  currencies,  depending  on  the 
institution's  program.  Such  accounts  are 
eligible  for  deposit  insurance,  but  are 
not  insured  for  losses  resulting  from 
exchange  rate  fluctuations.  Institutions 
may  or  may  not  pay  interest  on  these 
accounts.  These  accounts  may  be 
subject  to  capital  gains  or  losses  due  to 
fluctuations  in  exchange  rates. 

When  such  accounts  are  offered  to  or 
held  by  consumers  (as  opposed  to 


businesses),  the  Board  believes  they 
meet  the  definition  of  an  account  and 
are  covered  by  the  regulation.  In  light  of 
the  risk  of  loss  of  principal  for  these 
accounts  and  the  fact  that  they  are  not 
traditional  accounts,  consumers  may  not 
fully  understand  how  they  operate.  Thus 
the  Board  is  proposing  special 
disclosure  and  advertising  rules  for 
these  accounts.  These  proposals  are 
discussed  in  the  supplemental 
information  accompanying  §  230.4(b)(9) 
and  230.8(a). 

Paragraph  (b)— Advertisement 

Under  the  act,  each  "advertisement, 
announcement,  or  solicitation"  relating 
to  an  account  at  a  depository  institution 
must  comply  with  specified  rules.  The 
act  does  not  define  advertisement. 
Under  the  Board's  proposal,  an 
advertisement  (which  includes  any 
announcement  or  solicitation)  is  defined 
in  the  same  manner  as  that  term  is 
defined  under  the  Board's  Regulation  Z. 
Thus,  an  advertisement  would  be  any 
commercial  message  appearing  in  any 
medium  (for  example,  newspaper, 
television,  or  radio)  if  it  directly  or 
indirectly  promotes  the  availability  of 
an  account. 

The  Board  requests  comment  on 
whether  some  of  the  savings  instrument 
"rate  sheets"  that  are  currently 
published  in  newspapers,  periodicals,  or 
trade  journals  should  be  considered 
"advertisements."  Some  rate  sheet 
publishers  gather  information  by  simply 
calling  various  depository  institutions 
and  inquiring  about  their  current  rates; 
to  this  extent,  they  do  not  appear  to  be 
the  type  of  commercial  message 
intended  to  be  covered. 

The  statute  cover  advertisements 
"initiated  by  a  depository  institution  or 
deposit  broker."  The  Board  is  proposing 
to  define  "advertisement"  without 
regard  to  the  party  initiating  it.  In  light 
of  this  approach,  the  Board  does  not 
have  a  definition  of  deposit  broker  in  the 
proposed  regulation,  apart  from  the 
reference  in  §  230.1(c).  The  Board 
solicits  comment  on  whether  deposit 
brokers  who  place  advertisements  that 
refer  to  deposit  accounts  at  depository 
institutions  should  be  covered  by  the 
advertising  rules.  The  question  arises 
since  the  regulation  only  covers  deposit 
accounts  offered  by  depository 
institutions  to  consumers.  If  a  third 
party,  such  as  a  deposit  broker,  opens 
an  account  (such  as  a  large  certificate  of 
deposit)  at  an  institution  in  its  own 
name  and  then  offers  its  own  accounts 
to  the  public,  the  certificate  of  deposit 
does  not  appear  to  be  a  consumer 
account.  (Tax  information,  for  example, 
would  be  reported  in  the  name  of  the 
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third  party.)  Thus,  an  advertisement 
placed  by  a  third  party  for  its  own 
accounts  is  not  an  advertisement  for  a 
consumer  account.  (This  circumstance  is 
clearly  difTerent  from  a  third  party  who 
acts  as  an  agent  for  a  consumer  and 
opens  an  account  for  the  consum.er  at  an 
institution — which  would  be  covered  by 
the  regulation.)  The  Board  solicits 
comment  on  whether  non-agent  third 
parties  who  advertise  their  own 
accounts  based  on  accounts  at  a 
depository  institution  should  be  covered 
by  the  advertising  rules. 

Paragraph  (c) — Annual  Percentage  Yield 

The  Board  proposes  that  the 
regulation  incorporate  a  definition  of  the 
annual  percentage  yield  substantially 
the  same  as  that  stated  in  the  act.  The 
act  defines  annual  percentage  yield  as 
"the  total  am.ount  of  interest  that  would 
be  received  on  a  $100  deposit,  based  on 
the  annual  rate  of  simple  interest  and 
the  frequency  of  compounding  for  a  365- 
day  period  expressed  as  a  percentage 
calculated  by  a  method  which  shall  be 
prescribed  by  the  Board  in  regulations." 
The  proposal  does  not  incorporate  the 
reference  tc  a  $100  deposit,  since  the 
annual  percentage  yield  calculation  can 
be  performed  with  any  amount  of 
principal  and  the  Board  believes 
reference  to  $100  raght  be  confusing, 
especially  for  accounts  that  have  a 
higher  m.inimum  balance  requirement  to 
earn  interest  or  that  have  a  tiered  rate 
structure. 

In  computing  the  aruiual  percentage 
yield,  the  statute  requires  institutions  to 
use  a  basis  of  365  days.  The  Board 
believes  this  provision  requires 
institutions  to  calculate  an  annual 
percentage  yield  by  using  a  365-day 
year.  The  Board  proposes  that  the  term 
"annua!  percentage  yield"  be  used  in 
both  advenisements  and  disclosures  to 
ensure  uniformity  and  facilitate  easy 
companscn-s  (If  multiple  annual 
percentage  yields  are  stated,  for 
example,  for  tiered  rate  accounts,  the 
term  "annual  percentage  yields"  may  be 
used.) 

Paragraph  (e) — Bonus 

The  Board  proposes  to  define  the  term 

"bonus'  to  encompass  any  cash, 
premium,  gift,  award,  or  other 
consideration  (except  interest  due  to  the 
application  of  a  periodic  rate)  regardless 
of  the  form  the  payment  takes.  Thus,  it  is 
intended  that  anything  of  value  that  is 
given  or  offered  to  a  consumer,  aside 
from  intert-st  would  be  a  bonus  fur  the 
purposes  of  this  regulation.  Under  the 
proposal  an  item  could  be  a  bonus  if  a 
depository  institution  gave  or  offered 
such  a  premium  to  a  third  party,  rather 
than  to  the  consumer. 


Paragraph  (f) — ^Business  Day 

The  Board  is  proposing  to  define 
business  day  as  one  dur.ng  which  the 
offices  of  the  institution  are  open  for 
carrying  on  substantially  all  business 
functions  This  definition  is  the  same 
one  used  m  other  regulations  of  the 
Board  (such  as  Reg-jlation  Z  and 
Regulation  E)  and  the  Board  believes 
this  same  approach  would  work  well  for 
this  regulation. 

Paragraph  (,s^ — Consumer 

The  act  does  not  define  the  term 
"consumer."  It  is  clear  from  the  act  and 
legislative  history  that  the  protections 
were  intended  to  apply  only  to 
consumer  purpose — and  not  business 
purpose — accounts.  For  instance,  in 
section  262.  strengthening  "the  ability  of 
the  consumer  to  make  informed 
decisions  regarding  deposit  accounts"  is 
among  the  act's  goals.  Moreover,  the 
statutory  definition  of  an  "account"  is 
expressly  Hmited  to  those  "offered  to  1 
or  more  individuals  or  an 
unincorporated  nonbusiness  association 
of  individuals  .  .  ." 

The  Board  proposes  to  use  the  term 
"natural  person"  rather  than 
"individual"  and  to  add  the  term 
"primarily  for  personal,  family, 
household,  or  other  non-business 
purposes"  to  the  definition.  A  similar 
definition  has  worked  well  in  Regulation 
Z  in  determining  whether  credit  is  for  a 
consumer  purpose,  and  the  Board 
believes  it  would  be  equally  helpful  in 
determing  coverage  for  deposit  products. 

The  statute  does  not  expressly 
exclude  from  coverage  accounts  held  by. 
or  offered  to,  individuals  operating 
businesses  in  the  form  of  a  sole 
proprietorship.  The  Board  proposes  to 
not  cover  such  accounts,  on  the  grounds 
that  the  act  is  aimed  at  protecting 
consumers.  On  the  other  hand,  an 
account  held  by  or  offered  to  an 
unincorporated  association  of  natural 
persons  (such  as  a  softball  team  or  a 
book  club)  would  be  a  consumer 
account  covered  by  the  proposed 
regulation  if  that  account  is  primarily  for 
non-business  purposes.  The  Board  does 
not  believe  an  account  held  by  an 
incorporated,  not-for-profit  organization 
is  covered  by  the  law,  since  the  act 
limits  its  protection  to  unincorporated 
associations. 

If  the  legal  holder  of  an  account  is  a 
natural  person,  and  the  account  is 
primarily  for  a  personal,  family, 
household,  or  other  non-business 
purpose,  it  would  be  covered  by  the 
regulation.  The  Board  requests  comment 
on  whether  the  regulation  should  cover 
an  account  such  as  a  custodial  account, 
in  which  a  natural  person  (or 


unincorpornted  nonbusiness  association 
of  perstms,  ,s  a  t>pn("'fu;ia;  civMier  but  the 
legal  ho!  i(  •    tne  custodian)  may  or  may 
not  be  a  i  -  samer.  There  may  be 
circumstances  where  the  act's  purposes 
are  served  by  requiring  disclosures  for 
accounts  held  by  custodians  that  are  not 
natural  persons.  There  may  be  other 
custodial  accounts,  however,  such  as 
those  held  by  institutional  investors  (for 
example,  a  pension  plan  administrator) 
for  numerous  consumers,  where 
disclosures  are  not  needed. 

Paragraph  (h) — Depository  Institution 
and  Institution 

Section  274(6]  of  the  act  defines  a 
"depository  institution"  as  that  term  is 
defined  in  "clauses  (i)  through  (vi)  of 
section  19(b)(1)(A)  of  the  Federal 
Reserve  Act."  The  Federal  Reserve  Act 
includes  in  its  definition  any  insured 
bank  or  any  bank  that  is  eligible  to 
apply  to  be  insured  under  the  Federal 
Deposit  Insurance  Act  (FDIA)  The  FDIA 
definition  of  an  insured  bank  includes  a 
foreign  bank  that  has  an  insured  branch? 
as  well  as  any  other  bank  with  deposits 
insured  in  accordance  with  the  FDIA. 
Based  on  these  definitions,  the  Board 
believes  the  statute's  coverage  is  very 
broad,  and  covers  both  state  and 
federally  chartered  institutions, 
regardless  of  whether  or  not  the 
institution  is  insured  (by  federal  state, 
or  private  insurance).  Foreign  banks  that 
meet  this  definition  also  would  be 
covered. 

As  discussed  in  §  230.1.  the  proposed 
regulation  does  not  apply  to  credit 
unions. 

Paragraph  (i) — Interest 

This  definition  states  that  bonuses 
and  similar  offers  do  not  constitute 
interest  for  purposes  of  the  regulation. 
This  differs  from  the  interpretation  of 
the  rule  in  Regulation  Q  (12  CFR 
217.2(d)),  which  does  include  bonuses  as 
part  of  its  definition  of  interest,  due  to 
the  prohibition  of  paying  interest  on 
demand  accounts,  and  the  fact  that  in 
that  context  a  bonus  is  the  equivalent  of 
interest.  The  proposed  definition  makes 
clear  that  a  depository  institution's 
practice  of  charging  higher  fees  to  non- 
account  holders  than  to  account  holders 
does  not  make  the  differential 
"interest."  Also,  an  institution's 
absorption  of  expenses  incident  to 
providing  a  normal  banking  function  or 
its  forbearance  from  charging  a  fee  in 
connection  with  a  service  is  not 
considered  to  be  a  payment  of  interest. 

Paragraph  (j) — ^Periodic  Statement 

The  statute  does  not  define  "periodic 
statement,"  although  the  term,  or  similar 
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term  'account  statement, '  is  used  in  two 
provisions  (sections  266  and  268). 
Section  266(e)  of  the  statute  (which 
requires  a  notice  to  be  given  to  existing 
account  holders)  refers  to  account 
statements  provided  on  a  quarterly 
basis.  The  Board  has  looked  to  this 
provision  and  to  requirements  in  other 
regulations  in  defining  periodic 
statement.  For  example,  Reg\ilation  E 
requires  a  periodic  statement  to  be 
provided  monthly  if  electronic  transfers 
have  taken  place,  but  at  least  quarterly 
if  no  transfer  has  occurred.  In  addition. 
Regulation  Z  generally  provides  that 
periodic  statements  must  be  provided  at 
the  end  of  any  billing  cycle — which  must 
be  at  least  quarterly — for  open-end 
credit  accounts.  The  Board  believes  this 
approach  has  worked  well  and  proposes 
to  define  periodic  statement  as  one  sent 
on  a  quarterly  or  more  frequent  basis. 
The  Board  solicits  comment  on  whether 
this  is  an  appropriate  lime  interval,  or 
whether  a  narrower  or  broader 
definition  is  more  appropriate.  The 
Board  also  solicits  comment  on  whether 
a  longer  time  interval  should  be  applied 
to  statements  sent  on  accounts  such  as 
time  deposits. 

An  example  of  a  periodic  statement  is 
a  monthly  statement  for  a  NOW  account 
which  sets  forth  account  information, 
such  as  a  listing  of  transactions.  On  the 
other  hand,  regularly  providing  general 
service  information  to  consumers  which 
does  not  discuss  specific  transaction 
activity  or  ether  aspects  of  a  particular 
consumer's  account  (for  example,  a 
quarterly  newsletter  describing  services 
and  other  deposit  accounts)  would  not 
be  considered  a  periodic  statement. 

If  an  institution  sends  a  periodic 
statement  due  to  other  legal 
requirements  (for  example,  if  the 
account  can  be  accessed  by  electomic 
fund  transfers  and  is  covered  by 
Regulation  E),  then  such  a  statement 
would  be  a  periodic  statement  for 
purposes  of  this  regulation.  Also,  if  an 
institution  provides  a  combined 
statement  containing  both  credit  and 
deposit  account  activity,  such  a 
statement  would  be  covered  by  the 
periodic  statement  rules. 

Paragraph  (k) — Simple  Interest  Rate 

Section  274(3)  of  the  statute  defines 
the  "annual  rate  of  simple  interest"  as 
the  annualized  rate  of  interest  paid 
with  respect  to  each  compounding 
period,  expressed  as  a  percentage."  The 
Board  is  proposing  to  simpUfy  the 
phrase  and  reword  the  definition  to 
clarify  that  the  "simple  interest  rate"  is 
the  rate  of  interest  paid  without  regard 
to  compounding,  shown  as  an  annual 
figure  and  expressed  as  a  percentage. 


Section  274(3)  of  the  act  also  provides 
that  the  simple  interest  rate  may  be 
referred  to  as  the  "annual  percentage 
rate."  The  Board  is  proposing  to  require 
that  institutions  refer  to  this  figure  using 
the  term  "single  interest  rate"  and  to 
permit  institutions  to  use  the  term 
"annual  percentage  rate"  only  in 
addition  to  the  term  "simple  interest 
rate"  and  only  for  account  disclosures 
(not  in  advertisements). 

The  Board  believes  it  is  essential  to 
assist  consumers  in  comparing  accounts 
to  require  the  use  of  standardized 
terminology  in  this  area.  The  Board 
believes  it  may  be  confusing  for 
prospective  account  holders  to  see  the 
same  figure  labeled  as  the  "simple 
interest  rate"  in  some  advertisements 
and  disclosures  and  as  the  "annual 
percentage  rate"  in  others.  Also,  the 
term  "annual  percentage  rate,"  as 
required  to  be  disclosed  under 
Regulation  Z,  is  commonly  understood 
by  consumers  to  encompass  the  total 
cost  of  credit — including  both  interest 
and  other  finance  charges.  The  Board  is 
concerned  that  consumer  confusion  may 
result  if  the  term  "armual  percentage 
rate"  is  used  to  designate  a  simple 
interest  rate  for  the  consumer's  deposit 
account  at  a  depository  institution,  if  the 
same  terminology  is  used  to  designate  a 
rate  that  includes  both  simple  interest 
and,  for  example,  points,  for  the 
consumer's  mortgage  loan  with  the  same 
institution.  Since  the  potential  for 
confusion  is  greatest  in  advertisements, 
the  Board  proposes  to  permit  use  of  the 
term  "armual  percentage  rate"  only  in 
the  account  disclosures  and  then  only  in 
addition  to  the  term  "simple  interest 
rate."  In  no  cases  would  an  institution 
be  required  to  refer  to  the  simple 
interest  rate  as  the  annual  percentage 
rate. 

Paragraph  (m) — Stepped  Rate  Account 

The  act  defines  "multiple  rate" 
accounts,  and  authorizes  the  Board  to 
adjust  its  general  armual  percentage 
yield  disclosure  rules  to  ensure  that 
meaningful  disclosures  are  provided  for 
such  accounts.  The  Board  proposes  to 
define  "stepped  rate"  and  "tiered  rate" 
accounts,  both  of  which  would  be 
"multiple  rate"  accounts  under  the 
statute.  While  both  accounts  involve 
multiple  rates,  the  characteristics  of 
each  have  different  implications  for 
calculating  and  disclosing  the  annual 
percentage  yield. 

The  Board  proposes  to  defme  stepped 
rate  accounts  as  those  in  which  two  or 
more  simple  interest  rates  (known  at  the 
time  the  account  is  opened)  will  take 
effect  in  succeeding  periods.  An 
example  of  a  stepped  rate  account  is  a 
one-year  certificate  of  deposit  in  which 


a  5.00%  simple  interest  rate  is  paid  for 
the  first  six  months,  and  5.50%  for  the 
second  six  months. 

Paragraph  (n) — Tiered  Rate  Account 

The  Board  proposes  to  define  tiered 
rate  accounts  as  those  in  which  two  or 
more  simple  interest  rates  paid  en  the 
account  are  determined  by  reference  to 
a  specified  balance  level.  An  example  of 
a  tiered  rate  account  is  one  in  which  an 
institution  pays  5.00%  simple  interest 
rate  on  balances  below  $1,000,  and 
5.50%  on  balances  $1,000  and  above. 
There  are  two  types  of  tiered  accounts 
which  are  described  more  completely  in 
appendix  A,  Part  I,  (D). 

Paragraph  (o) — Variable  Rate  Account 

The  statute  does  not  define  variable 
rate  accounts,  but  section  265  of  the  act 
authorizes  the  Board  to  adjust  its  annual 
percentage  yield  disclosure  rules  for 
such  accounts.  The  legislative  history 
accompanying  the  law  also  indicates 
that  modifications  to  the  act's  advance 
notice  requirem.ent  for  changes  in  terms 
were  contemplated  for  variable  rate 
accounts  (see  discussion  of  proposed 
§  230.5  below).  The  Board  requests 
comment  on  hew  variable  rate  accounts 
may  best  be  defined  to  further  the 
purpose  of  the  act.  Two  alternative 
definitions  are  included  in  the  proposed 
regulation. 

Classifying  an  account  as  a  "variable 
rate"  has  two  implications;  (1)  The 
Board  is  proposing  certain  additional 
account  disclosures  for  those  accounts 
in  §  230.4(b)(l)(ii);  and  (2)  the  Board  is 
proposing  to  exempt  ra'e  decreases  on  a 
variable  rate  account  from,  the  change  in 
terms  rule  (see  the  discussion  of  changes 
in  terms  in  §  2.30.5]. 

A  variable  rate  account  clearly  would 
include  one  with  rates  based  on  either 
an  external  or  an  internal  index — for 
example,  if  an  institution  tied  rate 
changes  to  the  1  year  Treasur>'  bill  or  to 
the  institution's  own  "prime"  rate.  The 
majority  of  institutions,  however, 
currently  set  rates  based  on  a  variety  of 
factors  and  do  not  tie  changes  to  an 
identifiable  index. 

The  first  alternative  in  the  proposed 
regulation  would  define  a  variable  rate 
account  narrowly,  as  one  tied  to  an 
index  (either  an  external  or  an  internal 
index). 

The  Board  solicits  comment  on 
whether  the  definition  of  a  variable  rate 
account  should  be  broader,  so  as  to 
encompass  all  accounts  which,  pursuant 
to  an  account  agreement,  permit  the 
institution  to  change  the  rate  at  the 
election  of  the  institution.  The  Board  is 
aware  that  most  if  not  all  institutions 
routinely  include  a  contractual  right  to 
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change  rates  in  their  account 
agreements  (other  than  time  deposits), 
although  in  some  cases  the  right  is 
seldom  exercised  and  holders  of  such 
accounts  likely  consider  the  account  to 
be  fixed  rate.  The  Board  is  concerned 
that,  if  the  definition  of  a  variable  rate 
account  encompasses  all  such 
situations,  consumers  who  view  their 
accounts  as  essentially  fixed  rate 
accounts  would  not  receive  advance 
notice  of  rate  changes. 

One  way  to  deal  with  this  is  reflected 
in  the  second  alternative  in  the 
proposed  regulation.  It  would  treat  as 
fixed  rate  those  accounts  where  the 
institution  contracts  to  provide  at  least  a 
30-day  advance  written  notice  of  rate 
changes.  This  would  provide  a  way  for 
institutions  that  prefer  to  offer— and 
consumers  who  prefer  to  hold — "fixed- 
rate"  accounts  to  do  so,  while  providing 
the  advance  notice  the  Congress 
intended.  In  other  cases,  where  the 
institution  does  not  commit  itself  to  a  30- 
day  notice,  the  accounts  would  be 
variable  rate  accounts,  and  would  not 
require  advance  notice  when  rates 
changed.  For  those  accounts  in  which 
the  institution  does  not  guarantee  the 
rate  for  at  least  30  days,  it  would  be 
required  to  give  full  disclosure  of  the 
variable  rate  feature  when  the  accounts 
are  opened  (under  proposed 
§  230.4(b](l)(ii)). 

The  Board  considered  a  variety  of 
other  approaches  to  defining  a  variable 
rate  account.  For  example,  it  could  be 
vicv.cd  as  cne  in  which  the  institution 
expressly  provides  for  the  option  to 
change  the  rate  at  a  specified  frequency. 
such  as  even,'  week  or  ever>-  month. 
.Adoption  of  such  an  approach  may  not 
be  effective  in  distinguishing  between 
fixed  and  variable  rates,  however,  since 
institutions  could  add  such  a  "variable 
rate  feature  '  by  simply  modifying  their 
agreements  to  refiect  such  a  right 
without  changing  their  pricing  practices 
In  any  way. 

Another  alternative  considered  was  to 

define  as  variable  rate  accounts  those  in 
which  the  rate  had  in  fact  changed  a 
specified  number  of  times  during  a 
specified  prior  period.  Although  such  an 
approach  has  the  appeal  of  being  based 
on  actual  experience,  the  Board  is 
concerned  that  compliance  would  be 
complicated  and  cumbersome. 

The  Board  expressly  solicits  comment 
on  the  two  alternatives  reflected  in  the 
proposal,  the  advantages  and 
disadvantages  of  each,  and  any  other 

alternatives. 


Section  230.3— General  Disclosure 
Requirements 

Paragraph  (a) — Cieneral 

Section  264  of  the  act  requires 
depositor.'  institutions  to  maintain  a 
wntten  schedule  of  fees,  interest  rates 
and  other  terms  applicable  to  each  class 
of  accounts  offered  by  the  depository 
institution.  The  statute  requires  the 
disclosures  to  be  written  In  "clear  and 
plain  language,"  The  proposed 
regulation  requires  information  to  be 
disclosed  "clearly  and  conspicuously," 
the  standard  required  by  other 
regulations  adopted  by  the  Board,  such 
as  Regulation  Z,  The  Board  believes  that 
use  of  a  commonly  used  and  understood 
standard  facilitates  compliance  with  the 
law  and  carries  out  the  act's 
requirement  that  disclosures  be  written 
in  clear  and  plain  language.  For 
uniformity,  the  format  requirement  of 
"clear  and  conspicuous"  would  apply  to 
all  disclosures  provided  to  consumers, 
including  the  change  in  terms  notice  and 
information  given  on  periodic 
statements,  and  not  just  the  account 
opening  disclosures.  The  Board  also 
proposes  to  include  a  provision 
requiring  disclosures  to  reflect  the  legal 
obligation  between  the  parties  in  order 
to  provide  guidance  about  the  basis  for 
disclosures;  this  parallels  the  standard 
used  in  Regulation  Z.  The  proposal 
would  require  that  disclosures  be 
provided  in  a  form  the  consumer  can 
retain,  since  that  seems  to  be  clearly 
what  the  Congress  intended  in  order  to 
facilitate  comparison  shopping. 
Disclosures  need  be  made  only  as 
applicable.  Therefore,  disclosures  for 
noninterest  bearing  accounts  would  not 
include  disclosure  of  an  annual 
percentage  yield,  simple  interest  rate,  or 
any  other  disclosures  that  pertain  to 
interest  calculations. 

The  Board  is  not  proposing  a  rule 
dealing  with  the  use  of  estimates  in 
making  disclosures.  Regulation  Z 
contains  such  a  provision  since  many 
fees  are  not  within  the  control  of  the 
lender,  and  since  the  timing  of  a 
transaction  may  not  be  precisely  known 
when  disclosures  are  required  to  be 
provided.  Regulation  E  does  not  contain 
a  rule  permitting  estimates,  and  it  seems 
more  analogous  to  this  regulation  on  this 
question.  Since  the  fees  to  be  disclosed 
are  those  established  by  the  institution 
and  are  not  a  function  of  the  amount 
deposited  by  the  consumer,  the  Board 
does  not  believe  a  rule  on  estimates  is 
needed.  The  Board  solicits  comment  on 
this  issue, 

T"he  proposed  regulation  provides 
depositor)'  institutions  with  flexibility  in 
designing  the  order  of  the  disclosures,  so 
long  as  the  information  is  presented  in  a 


format  that  allows  consumers  to  readily 
understand  the  terms  of  their  own 
accounts.  The  disclosures  required  by 
the  regulation  may  be  made  on  more 
than  one  page  and  may  use  both  the 
front  and  reverse  sides,  as  long  as  the 
pages  are  part  of  one  document. 
Institutions  could  use  inserts  to  a 
document  or  fill  in  blanks  to  show 
current  rates.  Since  rates  may  change  on 
a  frequent  basis  and  rate  information 
needs  to  be  current  the  Board  believes 
requiring  such  information  to  be 
preprinted  in  a  document  could  impose 
substantial  costs  and  burdens  on 
institutions,  with  no  particular  benefit  to 
consumers. 

In  designing  the  account  disclosures, 
depository  institutions  have  several 
alternatives.  Institutions  could  prepare  a 
single  document  that  contains 
disclosures  for  all  accounts  offered,  or 
prepare  different  documents  for 
different  types  of  accounts.  For  example, 
institutions  may  provide  a  single 
document  for  all  transaction  accounts, 
such  as  NOW  and  demand  deposit 
accounts.  Institutions  that  choose  to 
combine  information  about  accounts 
would  have  to  clearly  indicate  the  terms 
that  apply  to  the  account  selected  by  the 
consumer.  (See,  for  example,  the 
approach  taken  in  B-3  Sample  Form,  in 
appendix  B.)  Institutions  may  provide 
disclosures  for  each  type  of  account, 
such  as  a  document  that  describes  all 
time  deposits  offered.  The  regulation 
also  would  permit  institutions  to  provide 
disclosures  describing  a  single  account 
product;  for  example,  an  institution 
offering  three  different  NOW  accounts 
may  provide  a  separate  document  for 
each  account.  In  all  of  these  situations, 
the  Board  proposes  to  permit  depository 
institutions  to  include  in  the  document 
containing  the  account  disclosures 
contract  terms  and  other  disclosures 
that  relate  to  the  account,  such  as 
disclosures  required  by  Regulation  E  or 
by  Regulation  CC  (12  CFR  part  229), 
which  implements  the  Expedited  Funds 
Availability  Act. 

The  regulation  does  not  require  any 
particular  type  size  or  typeface,  nor  does 
it  require  any  term  to  be  stated  more 
conspicuously  than  any  other  term  in  the 
account  disclosures.  Sections  230.4(b), 
230.6(a)  and  230.8  of  the  regulation 
would  require  the  "annual  percentage 
yield"  (and,  in  some  cases,  the  "simple 
interest  rate")  to  be  so  labeled  in 
account  disclosures,  periodic  statements 
and  advertisements.  Apart  from  this, 
there  is  no  required  terminology. 

Finally,  the  act  and  regulation  do  not 
contain  any  special  requirements 
regarding  whether  disclosures  may  be 
made  in  a  foreign  language  rather  than 
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in  English.  Regulation  Z  allows  creditors 
in  Puerto  Rico  the  option  of  providing 
disclosures  in  Spanish,  so  long  as  those 
that  do  so  furnish  disclosures  in  English 
upon  request  The  Board  requests 
comment  on  whether  the  purposes  of  the 
act  would  be  furthered  by  permitting 
institutions  to  deliver  disclosures  in 
other  languages  (in  Puerto  Rico  or 
elsewhere),  pro^'ided  that  disclosures  in 
English  are  furnished  upon  request 

Paragraph  [h] — Multiple  Consumers 

The  Board  proposes  that  in  the  case  of 
an  account  held  by  more  than  one 
consumer,  institutions  could  provide  the 
account  disclosures  to  any  consumer 
who  holds  the  account.  Similarly,  if  the 
account  is  held  by  a  group  or 
organization,  depository  institutions 
may  provide  the  disclosures  to  any  one 
individual  who  represents  or  acts  on 
behalf  of  the  group. 

Paragraph  (c) — Oral  Responses  to 

Inquiries 

The  Board  is  proposing  to  add  this 
rule  to  the  regulation,  which  has  no 
counterpart  in  the  statute.  Since 
consumers  may  call  institubons  to 
obtain  rate  information,  the  Board 
believes  it  is  important  for  uniformity 
and  comparison  shopping  that  any  rates 
quoted  be  stated  as  an  aimua! 
percentage  yield.  The  regulation  woidd 
also  permit  institutions  to  state  the 
simple  interest  rate,  but  would  prohibit 
any  other  rate.  An  approach  similar  to 
this  is  used  in  Regulation  2L 

Section  230.4 — Account  Disclosures 

The  statute  requires  institutions  to 
maintain  an  "account  schedule"  that  is 
provided  to  consumers  before  an 
account  is  opened,  and  under  certain 
other  circumstances.  The  Board 
proposes  to  use  the  more  general  and 
commonly  understood  terminology  of 
"disclosures"  (rather  than  schedule)  in 
connection  with  the  information 
required  to  be  provided  to  consumers. 

Paragraph  (a) — Delivery  of  Account 
Disclosures 

Paragraph  (a)(l}— Account  opening. 
Section  2&S  of  the  act  requires  account 
disclosures  to  be  provided  before  an 
account  is  opened  or  a  service  is 
rendered.  The  act  also  allows  the 
disclosures  to  bs  sent  within  10  days  of 
"the  initial  deposit"  if  the  consumer  is 
not  physically  present  when  the  deposit 
is  accepted  and  the  disclosures  have  not 
been  provided  previously.  To  simplify 
the  timing  rules,  the  proposed  regulation 
appUes  the  10-day  rule  to  the  provision 
of  services,  as  well  as  to  opening 
accounts,  and  defines  the  period  as  10 
Dusiness  days  rather  than  calendar 


days.  The  Board  solicits  comment  on 
whether  business  days  or  calendar  days 
should  be  used  in  setting  forth  the  timing 
rules. 

The  statute  suggests  that  institutions 
are  required  both  to  "maintain"  a 
schedule  and  to  provide  it  to  consumers 
in  the  designated  circumstances.  The 
Board  believes  that  by  providing 
disclosures  as  required  by  the  act  and 
regulation,  institutions  satisfy  the 
statutory  requirement  to  "maintain"  a 
schedule.  Thus,  the  regulation  would  not 
place  an  independent  duty  on 
institutions  to  "maintain"  schedules  or 
disclosures. 

The  Board  believes  the  provision 
requiring  disclosures  to  be  given  before 
a  service  fee  is  imposed  covers  the 
infrequent  circumstance  where  a  fee  is 
assessed  for  a  service  prior  to  the 
opening  of  an  account.  For  example,  if 
an  institution  obtained  a  copy  of  a 
consumer's  credit  report  and  charged 
the  consumer  for  the  report  prior  to 
opening  the  account  the  institution 
would  have  to  provide  the  consumer 
with  the  account  disclosures  prior  to 
assessing  the  fee.  This  provision, 
however,  does  not  require  institutions  to 
give  disclosures  to  existing  account 
holders  prior  to  Imposing  a  service  fee 
cormected  with  the  account  such  as  for 
stopping  payment  on  a  check  or 
transferring  funds  into  or  out  of  an 
account  by  wire. 

If  an  account  is  opened  or  a  service  is 
requested  by  means  such  as  telephone, 
wire  transfer  or  mail,  the  account 
disclosures  must  be  mailed  or  delivered 
within  10  business  days  of  the  time  the 
account  is  opened  or  service  is  provided. 
This  time  rule  would  apply,  for  example, 
if  a  consumer  opens  a  time  deposit  by 
mailing  in  the  funds.  Institutions  would 
comply  with  the  provision  if  the  account 
disclosures  are  mailed  or  delivered  to 
the  consumer  at  the  address  shown  on 
the  records  of  the  depository  institution. 

The  statute  states  that  disclosures 
need  not  be  provided  to  the  absent 
consumer  if  the  disclosures  were 
previously  provided.  The  Board  believes 
that  institutions  may  rely  on  this 
provision  only  if  the  disclosures 
previously  provided  contained 
information  about  fees,  interest  rates, 
and  other  terms  of  the  account  that  are 
still  current.  The  Board  requests 
comment  on  whether  it  would  be 
desirable  to  specify  a  time  limit  for 
example.  60  days,  beyond  which  prior 
disclosures  would  be  deemed  not  to  be 
current — even  if  they  have  not  changed- 

Paragraph  (a)(2)— Requests.  The  act 
requires  that  the  account  disclosures  be 
made  available  to  any  person  upon 
request.  The  proposal  implements  the 
act  by  requiring  depository  institutions 


to  mail  or  deliver  the  disclosures  no 
later  than  three  business  days  following 
receipt  of  a  consumer's  oral  or  written 
request.  Requests  are  likely  to  come 
from  consumers  who  are  comparison 
shopping  for  accounts.  While  a  timing 
rule  of  10  days  (business  or  caiemJir 
days)  may  be  apprcpnate  when 
providing  written  disclosures  to  a 
consumer  who  has  already  decided  to 
open  an  account  by  mail  or  telephone, 
the  Board  believes  it  would  be  more 
consistent  with  the  act's  goals  if  a 
consumer's  reqaest  for  account 
disclosures  were  fulfilled  within  a 
shorter  time  period,  since  it  is  likely  the 
consumer  is  shopping  for  an  account. 
Three  business  days  is  a  timing  rule 
used  m  Regulation  Z  for  certain 
transactions,  and  the  Board  believes 
that  the  rule  would  work  well  for  this 
regulation.  The  Beard  solicits  comment 
on  whether  it  is  necessary  to  establish  a 
specific  time  period  in  which  institutions 
must  respond  to  requests  for  disclosures, 
and  whether  the  appropriate  period 
should  be  three  business  days  or  longer, 
such  as  10  business  days.  (Of  course. 
when  the  consumer  is  present  at  the 
institution  and  requests  information 
about  an  account,  the  disclosures  must 
be  given  at  that  time.) 

The  Board  believes  an  institution 
would  not  have  a  duty  to  provide 
account  disclosures  if  a  consumer 
merely  asks  about  current  rates  for  an 
account.  For  example,  the  common 
practice  of  telephone  inquiries  about 
rates  and  yields  on  certificates  of 
deposit  would  not  trigger  an  institution's 
duty  to  send  disclosures  to  the  caller — 
so  long  as  the  consumer  does  not  ask  for 
such  information  to  be  sent. 

Paragraph  (a)(3)— Renewals  of  time 
t/epos/te— Paragraph  (a)(3)(ii) — ^Tim.e 
deposits  that  renew  automatically.  The 
renewal  of  a  time  deposit  is  the 
equivalent  of  cpv-iiing  another  account, 
and  requires  a  set  of  disclosures  about 
the  new  account  as  stated  in  paragraph 
(a)(3)(i)  of  this  section.  The  act  requires 
account  disclosures  to  be  provided  to 
consumers  at  least  30  days  prior  to  the 
maturity  of  a  time  deposit  that  is 
renewable  v.ithout  notice  from  the 
consim:ier  ("automatically  renewable"  or 
"rollover"  time  deposits).  The  proposed 
regulation  requires  depository 
institutions  to  mail  or  deliver  the 
account  disclosures  described  in  §  230.4 
to  such  consumers,  but  creates  an 
exception  for  short-term  time  deposits. 
The  proposed  regulaMon  would  not 
require  institutions  to  provide  an 
advance  copy  of  disclosures  for 
automatically  renewable  ti.T-.e  deposits 
with  a  maturity  of  three  months  or  less. 
In  such  cases,  institutions  would  provide 
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disclosures  no  later  than  10  business 
days  after  the  account  is  renewed. 

The  legislative  history  accompanying 
the  act  recognizes  that  the  Board  may 
wish  to  establish  special  rules  for  short- 
term  time  deposits.  (See  the  Committee 
Report  accompanying  H.R.  2654,  of  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs.  September  12,  1991.)  Two 
policy  reasons  for  providing  advance 
notice  to  consumers  with  automatically 
renewable  time  deposits  are;  (1)  To 
remind  the  consumer  that  the  account  is 
nearing  maturity  and  that  funds  will  be 
reinvested  for  a  set  period  of  time  (thus 
limiting  access  to  funds)  if  the  consumer 
does  not  act:  and  (2)  to  give  the 
consumer  an  opportimity  to  comparison 
shop  before  reinvestment  occurs.  The 
Board  believes  consumers  with  short- 
term  accounts  do  not  have  the  same 
need  of  a  reminder  of  impending 
maturity  as  do  those  with  longer  term 
instruments.  Furthermore,  a  consumer 
may  derive  little  or  no  benefit  by 
receiving  a  second  virtually  identical  set 
of  disclosures,  for  example,  15  days 
after  purchasing  a  45-day  certificate  of 
deposit.  In  addition,  compliance  with  a 
30-day  advance  notice  requirement 
would  literally  be  impossible  for  very 
short-term  instruments  (such  as  7-day 
certificates  of  deposit). 

The  Board  solicits  comment  on 
whether  the  proposed  exception  from 
advance  disclosures  should  be  made  for 
short-term  accounts,  and,  if  so,  whether 
a  three-month  period  is  the  appropriate 
cutoff. 

The  Board  considered  other 
alternatives  for  creating  an  exception 
from  the  advance  disclosures  for  short- 
term  automatically  renewable  deposits, 
such  as  a  tiered  approach.  For  example, 
institutions  could  be  required  to  give 
account  disclosures  30  days  pnor  to 
maturity  for  deposits  with  a  maturity 
greater  than  six  months,  15  days  for 
accounts  with  a  maturity  between  one 
end  six  months,  and  no  advance 
disclosures  for  accounts  less  than  one 
month.  The  Board  solicits  comment  on 
this  tiered  approach,  as  well  as  the 
timing  requirements  and  cutoffs  that 
might  be  used  in  such  an  approach. 

One  problem  presented  by  the  30-day 
advance  disclosure  requirement  for  both 
short-  and  long-term  accounts  is  that  the 
simple  interest  rate  and  the  annua! 
percentage  yield  generally  will  not  be 
known  at  the  time  disclosures  must  be 
given.  The  Board  does  not  believe  the 
statute  requires  institutions  to  'lock  in" 
or  guarantee  the  rates  for  an  account  at 
the  time  of  the  advance  notice.  The 
Board  proposes  as  an  alternative  to 
stating  the  simple  interest  rate  and  the 
annual  percentage  yield  in  effect  at  the 
time  the  advance  notice  is  sent,  that 


institutions  instead  state  that  the  simple 
interest  rate  and  the  annual  percentage 
yield  for  the  account  have  not  yet  been 
determined,  the  dates  when  they  will  be 
determined,  and  a  telephone  number  the 
consumer  can  call  to  obtain  the  simple 
interest  rate  and  the  annual  percentage 
yield  that  will  be  paid  when  the  account 
is  renewed.  The  Board  believes  this 
approach  would  facilitate  comparison 
shopping. 

The  Board  considered  an  alternative 
approach;  requiring  institutions  to 
provide  consumers  with  an  annual 
percentage  yield  that  is  current  when 
the  notice  is  provided,  but  that  may 
change  before  the  time  deposit  renews. 
The  Board  is  concerned,  however,  that 
consumers  might  believe  the  annual 
percentage  yield  disclosed  in  an 
advance  notice  would  be  the  annual 
percentage  yield  applicable  for  the 
renewed  account.  Smce  the  armual 
percentage  yield  could  fluctuate 
between  the  time  the  disclosures  are 
sent  and  the  renewal  date,  stating  the 
rate  at  the  time  of  mailing  could  thus  be 
misleading.  The  Board  believes 
consumers  would  be  better  served  by 
receiving  the  actual  annual  percentage 
yield  that  will  apply,  even  if  they  must 
contact  the  institution  to  do  so. 
Furthermore,  since  consumers  who 
received  an  advance  annual  percentage 
yield  would  likely  have  to  call  the 
institution  to  determine  the  current 
annual  percentage  yield  at  the  time  of 
renewal  anyway,  the  alternative  of 
including  the  most  recent  annual 
percentage  yield  appears  to  be  of  little 
benefit  to  consumers. 

Institutions  with  short-term  time 
deposits  proposed  to  be  exempt  from  the 
advance  disclosure  rule  would  still  be 
required  to  provide  disclosures  under 
the  genera]  rule  (within  10  business  days 
after  the  account  is  renewed).  The  Board 
proposes,  however,  that  if  institutions 
choose  to  provide  advance  account 
disclosures  30  days  prior  to  the  rollover 
date  for  those  accounts,  additional 
disclosures  would  not  have  to  be 
provided  at  renewal — even  if  the  exact 
simple  interest  rate  and  annual 
percentage  yield  had  not  been  disclosed 
earlier.  The  Board  solicits  comment  on 
this  proposal. 

Paragraph  (a)(3)(iii} — Time  deposits 
that  renew  by  consumer  request  For 
non-automatically  renewable  time 
deposits  (that  is.  those  that  are  renewed 
only  if  the  consumer  affirmatively 
requests  the  institution  prior  to  or  at 
maturity  to  renew  the  account). 
institutions  would  provide  account 
disclosures  in  accordance  with  the 
normal  timing  rules — within  10  days  of 
renewal  if  not  done  in  person. 


Paragraph  |b) — Content  of  Account 
Disclosures 

Paragraph  (b)(1)— Rate  information — 
Paragraph  (b)(l){i) — Annual  percentage 
yield  and  simple  interest  rate. 
Institutions  would  be  required  to 
disclose  the  "annual  percentage  yield." 
using  that  term,  computed  in  accordance 
with  appendix  A.  Part  I.  Institutions  also 
would  be  required  to  disclose  the 
"simple  interest  rate,"  using  that  term, 
and  would  be  permitted  to  use  the  term 
"annual  percentage  rate"  in  addition  to 
the  simple  interest  rate.  (See  the 
discussion  in  the  supplementary 
information  accompanying  {  230.2  (c) 
and  (k)  regarding  the  proposal  to  use 
standardized  terminology  for  these 
figures.)  Institutions  must  also  disclose 
the  period  of  time  the  simple  interest 
rate  will  be  in  effect.  This  requires 
institutions  to  slate  the  length  of  time,  if 
any,  the  institution  guarantees  that  this 
rate  will  continue  to  be  paid  after  the 
account  is  opened.  If  an  institution  does 
not  guarantee  a  rate  for  any  period  of 
time  beyond  the  day  the  account  is 
opened,  the  Board  does  not  propose  to 
require  that  fact  to  be  stated,  since  the 
variable  rate  disclosures  would  reflect 
this  fact. 

If  an  institution  sets  a  minimum 
balance  to  earn  interest,  for  example 
$400.  the  institution  would  not  have  to 
state  that  the  annual  percentage  yield  is 
0%  for  those  days  the  balance  in  the 
account  drops  below  $400. 

In  the  case  of  stepped  rate  accounts, 
each  simple  interest  rate  and  the  period 
of  time  each  will  be  in  effect  would  be 
provided.  For  example  if  an  institution 
offered  a  1-year  certificate  of  deposit 
with  a  simple  interest  rate  of  5.00%  for 
the  first  six  months  unu  5.5G%  for  the 
second  six  months,  it  would  disclose 
both  simple  interest  rates,  the 
corresponding  annual  percentage  yield 
(5.39%,  assuming  interest  is  compounded 
daily),  and  the  fact  that  each  simple 
interest  rate  would  be  in  effect  for 
successive  six  month  periods.  An 
Institution  offering  tiered  rate  accounts 
would  disclose  each  simple  interest  rate 
along  with  the  corresponding  annual 
percentage  yield  (or  range  of  annual 
percentage  yields  if  appropriate)  for  that 
specified  balance  level.  For  example,  if 
an  institution  pays  a  5.00%  simple 
interest  rate  for  balances  below  $1,000 
and  a  5.50%  simple  interest  rate  for 
balances  $1,000  or  above,  both  rates 
would  have  to  be  provided,  as  well  as 
the  annual  percentage  yields  that  would 
apply  to  the  account  (See  appendix  A 
for  the  calculation  of  the  annual 
percentage  yields  for  stepped  rate  and 
tiered  rate  accounts.) 
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Paragraph  [h][\][h]— Variable  rates. 
The  statue  does  not  expressly  require 
specific  additional  disclosures  for 
variable  rate  accounts.  (See  the 
supplemental  information  to  S  230.2(o), 
wnere  a  variable  rate  account  is 
defined.)  Sections  264(d]  and  265(2)  of 
the  act.  however,  recognize  that  the 
Board  may  wish  to  prescribe  speciEc 
disclosures  for  variable  rate  accounts. 
The  Board  proposes  to  require  certain 
basic  information  about  a  variable  rate 
feature  in  the  account  disclosures  These 
disclosures  are  similar  to  the 
abbreviated  variable  rate  requirements 
for  open-end  credit  found  in  Regulation 
Z. 

Institutions  offering  variable  rate 
accounts  would  be  required  to  state  that 
the  simple  interest  rate  and  annual 
percentage  yield  may  change.  They 
would  also  have  to  explain  how  the 
sirr.ple  interest  rate  is  determined.  For 
example,  if  the  simple  interest  rate  is 
tied  to  the  1-year  Treas'jry  bill  plus  or 
minus  a  specified  margin,  the  index 
must  be  dearly  identified  and  the 
specific  margin  stated.  If  "variable  rate 
account"  is  defined  broadly  (see  the 
discussion  of  5  230.2(o)  above),  an 
institution  that  contracUially  reserves 
the  right  to  change  rates  and  does  not  tie 
changes  to  an  index  would  disclose  that 
rate  changes  are  solely  within  the 
institution's  discretion.  Depository 
institutions  would  also  be  required  to 
explain  the  frequency  with  which  the 
simple  interest  rate  may  change.  For 
example,  if  the  institution  retains  the 
right  to  change  the  rate  on  a  weekly  or 
monthly  basis,  that  would  be  stated. 
Institutions  that  reser\-e  the  right  to 
change  rates  at  any  time  would  state 
that  fact. 

If  the  deposit  contract  places  any 
limits  on  the  amount  the  simple  Interest 
rate  will  change  at  any  one  time  or  for 
any  period,  that  would  be  stated.  For 
example,  if  the  institution  places  a  floor 
or  ceiling  on  rates  cr  provides  that  a  rate 
may  not  decrease  or  increase  more  than 
a  specified  amount  diiring  any  time 
period  that  would  be  disclosed. 

The  proposed  regulation  refers  to  the 
simple  interest  rate  rather  than  the 
armual  percentage  yield  in  discussing 
the  variable  rate  disclosures.  The  Board 
believes  this  is  more  accurate  since 
changes  in  the  armual  percentage  yield 
derive  from  changes  in  the  simple 
interest  rate. 

Paragraph  [b)(2}—Time  requirements. 
This  provision  requires  institutions  to 
state  any  time  requirement  for  time 
deposits,  that  must  be  met  to  obtain  the 
annual  percentage  yield.  Thus,  an 
institution  would  state  the  maturity  date 
for  certificates  of  deposit. 


Paragraph  (bj(3) — Compounding  and 
crediting.  The  proposed  regulation 
requires  institutions  to  disclose  the 
frequency  with  which  interest  is 
compounded  and  credited.  If  the 
frequency  of  either  would  change  if  the 
consumer  does  not  meet  a  minimum 
time  requirement,  or  under  any  other 
circumstance,  such  frequency  would 
also  have  to  be  disclosed.  (See  the 
supplemental  informaiton  accompanying 
S  230.7(b)  for  a  discussion  of  crediting 
practices.) 

Paragraph  (b)(4)^BaIance 
information — Paragraph  (b)(4)(ii) — 
Minimum  balance  requirements.  This 
provision  requires  institutions  to 
disclose  any  minimum  balance  required 
to  open  the  account,  to  avoid  the 
imposition  of  fees,  or  to  obtain  the 
annual  percentage  yield.  For  example,  if 
an  institution  provides  that  a  $3  fee  will 
be  assessed  if  the  average  daily  balance 
drops  below  $50a  that  provision  would 
have  to  be  disclosed.  Institutions  would 
also  have  to  describe  the  method  they 
use  to  determine  that  balance.  The 
explanation  of  the  balance  computation 
methods  can  be  combined  with  the 
disclosure  under  paragraph  {b)(4)(ii)  if 
the  methods  are  the  same.  Institutions 
would  not  be  required  to  describe  the 
method  used  to  determine  the  balance 
needed  to  open  the  account,  since  it  is 
simply  the  dollar  amnount  that  must  be 
deposited  by  the  consumer. 

Paragraph  (b)(4)(iij— Balance 
computation  method.  Institutions  would 
be  required  to  describe  the  method  used 
to  determine  the  balance  on  which 
interest  is  paid,  (see  discussion  of 
§  230.7(a)  regarding  permissible  balance 
computation  methods.)  Thus,  if  the 
institution  uses  the  daily  balance 
method  it  would  state  that  it  uses  the 
daily  balance  method  and  could 
describe  it  as  one  in  which  interest  is 
computed  by  applj-ing  a  periodic  rate  to 
the  principal  balance  in  the  account 
each  day.  If  it  uses  the  average  daily 
balance  method  the  institution  would 
state  that  and  describe  the  method  as 
one  in  which  interest  is  computed  by 
applying  a  periodic  rate  to  the  average 
balance  in  the  account  for  the  period  or 
cycle,  with  the  average  balance 
calculated  by  adding  the  balance  In  the 
account  for  each  day  of  the  period  or 
cycle,  and  dividing  that  sum  by  the 
number  of  days  in  the  period  or  cycle. 

The  Board  solicits  comment  on 
whether  institutions  also  should  be 
required  to  disclose  when  they  begin  to 
accrue  intrest  on  noncash  deposits.  For 
example,  some  institutions  begin  to  pay 
interest  on  the  day  such  a  deposit  is 
received  by  the  institution  (sometimes 
called  the  "ledger  balance"  method). 


Others  begin  paying  interest  no  later 
than  the  business  day  specified  in 
secuon  606  of  the  Expedited  Funds 
Availability  Act  and  Us  !mp!ement!.".g 
Regulation  CC  (ihe  'collected  balance" 
method). 

Paragrjph  (hJi-}—Fees.  The  statute 
requires  disclosure  of  fees  that  may  be 
assessed  against  the  "account  holder" 
as  well  as  against  the  account.  The 
Board  believes  the  wording  of  ihe 
prcr"sa!.  which  requires  disciasure  of 
all  fees  that  may  be  assessed  in 
connection  with  the  account,  captures 
the  same  irformation  required  by  the 
statute. 

The  statute  requires  the  Board  to 
specify,  in  the  regulation,  which  fees 
must  be  disclosed.  Since  the  proposal 
requires  all  fees  assessed  m  connection 
with  the  account  to  be  disclosed,  the 
Board  is  not  proposing  to  list  in  the 
regulation  every  fee  that  might  be 
imposed.  The  proposed  regulation  dees 
not  mandate  terminology  for  fees,  and 
the  Board  does  not  believe  that  all  fees 
could  be  identified  by  narr.e  in  the 
regiilation  m  any  event.  Institutions  use 
different  r;ame3  to  descnbe  the  same 
type  of  fee.  For  example,  a  monthly  fee 
imposed  regardless  of  the  consumer's 
balance  or  activity  might  be  identified 
as  a  "monthly  service"  fee,  a  "monthly 
maintenance"  fee,  or  sim.ply  "monthly" 
fee. 

The  proposed  reguiiition  requL-r'^ 
institutions  to  state  the  "-.ondttions" 
under  which  the  fee  may  be  imposed. 
The  Board  believes  that  typically  the 
name  and  description  of  the  fee  will 
satisf:.-  th's  requirement.  For  exam.plc,  if 
an  ins'tTtulion  charges  a  S.25  fee  for  each 
.AT^.f  v.-!thdr3wal  from  an  account,  and 
describes  it  in  that  manner,  no  further 
information  need  be  provided. 

While  the  Board  believes  any  attempt 
to  Hst  all  fees  by  name  would  be 
ineffective,  the  Board  is  providing 
guidance  as  to  the  types  of  fees  that  are 
and  are  not  "assessed  in  connection 
with  the  account"  Fees  that  may  be 
assessed  in  coimection  with  the  account 
wuld  include,  for  example,  maintenance 
fees,  fees  charged  for  each  check  written 
on  an  account  fees  to  obtain  or  use  an 
access  device  (such  as  a  debit  card), 
fees  due  to  lack  of  account  activitiy  for 
any  period  of  time,  wire  transfer  fees, 
and  fees  to  have  checks  printed.  The 
type  of  fee  required  to  be  disclosed 
under  this  section  is  a  broader  category 
than  the  "maintenance  or  activity  fee" 
discussed  in  the  advertisir.g  rules  in 
§  230.8(a).  under  §  230.4(b)(5). 
institutions  would  disclose  fees  relating 
to  checks  that  have  been  returned 
unpaid  and  fees  to  stop  payment  on  a 
check,  even  through  these  would  not  be 
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deemed  an  "activity"  or  "maintenance" 
fee  for  purposes  of  §  230  8(a]. 

Fees  that  may  be  charged  to  a 
consumer  for  sen-ices  unrelated  to  the 
account — and  that  would  be  assessed 
against  nonaccount  holders— such  as 
fees  to  purchase  a  cashier's  check  or  to 
lease  a  safe  deposit  box  are  not  required 
to  be  disclosed  Such  fees  need  not  be 
disclosed  even  if  the  amount  of  the  fees 
differ  for  account  and  nonaccount 
holders. 

Paragraph  fb)(6}—  Transaction 
limitations.  The  statute  requires 
institutions  to  disclose  the  "terms  and 
conditions  *   *  '  and  account 
restrictions"  applicable  to  accounts.  The 
Board  believes  this  requires  institutions 
to  state  any  limitations  on  the  number  or 
amount  of  deposits  or  withdrawals,  or 
checks  that  may  be  written  on  an 
account  for  a.^y  time  period.  If  an 
institution  does  not  permit  withdrawals 
or  deposits  (for  example,  for  a  time 
deposit)  that  fact  would  have  to  be 
stated. 

Paragraph  (bj(7}— Early  withdrawal 
penalties.  Proposed  §  230.4(b)(7) 
implements  section  264(c)(10)  of  the 
statute.  The  act  requires  institutions  to 
disclose  any  requirement  relating  to  the 
nonpayment  of  interest,  including  any 
early  withdrawal  penalty.  The  statute 
places  no  limitation  on  how  early 
withdrawal  penalties  are  calculated. 
The  Board  proposes  to  limit  this 
requirement  to  time  deposits,  although 
the  statute  does  not  explicitly  do  so, 
since  an  early  withdrawal  contemplates 
a  maturity  date,  which  exists  only  in 
time  deposits. 

Section  264(c)(9)  of  the  statute 
requires  institutions  to  provide  a 
statement,  if  applicable,  that  interest 
that  has  accrued  but  not  been  credited 
to  the  account  at  the  time  of  a 
withdrawal  will  not  be  paid  (or  credited) 
due  to  the  withdrawal.  The  regulation 
does  not  contain  a  parallel  provision 
because,  to  the  extent  this  is  read  to 
refer  to  a  practice  other  than  the 
imposition  of  early  withdrawal 
penalties,  if  appears  to  conflict  with 
section  267  of  the  statute.  As  discussed 
below  in  connection  with  §  230.7(a). 
section  267  of  the  statute  requires 
institutions  to  calculate  interest  on  the 
full  amount  of  principal  in  the  account 
each  day  and  prohibits  calculating 
interest  using  methods  such  as  the  "low 
balance"  method  The  Board  believes 
the  Congress  did  not  intend  the 
disclosure  provisions  of  section  264  to 
be  interpreted  as  overriding  the  general 
rule  regarding  payment  of  interest.  Thus. 
the  Board  believes  institutions  may  not 
fail  to  pay  interest  on  amounts 
withdrawn,  and  so  this  disclosure  is 
inapplicable.  As  stated  above,  however. 


institutions  may  impose  early 
withdrawal  penalties  on  time  deposits 
and  may  use  any  method  they  choose  to 
calculate  the  amount  of  the  penalty. 
(Model  clause  B-l(h),  in  appendix  B, 
provides  three  examples  of  how  early 
withdrawal  penalties  may  be 
determined.) 

Paragraph  (b)(8j— Renewal  policies. 
For  time  deposits,  the  Board  proposes  to 
require  institutions  to  include  a 
statement  of  whether  or  not  the  account 
will  automatically  renew  at  maturity. 
The  statute  does  not  expressly  mandate 
disclosures  of  an  institution's  policies 
about  renewal,  but  does  require 
institutions  to  disclose  the  "terms  and 
conditions"  applicable  to  accounts 
generally.  In  addition,  section  264(d)  of 
the  act  recognizes  that  the  Board  may 
wish  to  require  information  to  be  given 
regarding  renewal  policies  for  time 
deposits. 

The  Board  believes  it  is  important  for 
consumers  to  be  informed  whether  a 
time  deposit  will  automatically  renew  or 
whether  the  consumer  must  contact  the 
institution  at  a  later  time  to  renew  an 
account,  since  time  deposits  limit  the 
consumer's  access  to  his  or  her  funds  in 
a  way  other  accounts  do  not.  The  Board 
also  proposes  to  require  institutions  to 
disclose  what  will  happen  to  funds  after 
maturity  if  the  consumer  does  not  renew 
the  account,  in  the  case  of  "non- 
rollover"  accounts.  For  example,  an 
institution  might  disclose  that  the  funds 
will  be  placed  in  a  non-interest  bearing 
account.  The  Board  soUcits  comment  on 
whether  institutions  also  should  be 
required  to  disclose  whether  the  rollover 
account  has  a  "grace  period  "  (a  period 
after  maturity  during  which  the 
consumer  may  withdraw  the  funds 
without  being  assessed  a  penalty)  and 
the  length  of  such  a  period. 

Paragraph  (b)(9)  Potential  loss  of 
principal.  As  discussed  in  the  definition 
of  "account"  in  §  230.Z  the  Board 
believes  accounts  denominated  in  a 
foreign  currency  that  are  offered  to  or 
held  by  consumers  are  covered  by  the 
statute.  The  Board  beheves  that  in  light 
of  potential  changes  in  exchange  rates, 
consumers  are  especially  in  need  of 
certain  disclosures  to  ensure  they  are 
aware  of  how  these  products  operate. 
Any  significant  decline  in  the  value  of 
the  currency  may  result  in  a  loss  of 
principal  for  the  consumer,  which  is 
typically  not  a  risk  associated  with 
other  accounts  covered  by  the  law. 

For  these — and  any  other  accounts 
offered — that  involve  the  risk  of  loss  of 
principal  (other  than  when  that  "loss"  is 
due  to  an  early  withdrawal  penalty  for  a 
time  deposit),  the  Board  proposes  to 
require  institutions  to  disclose  this  fact. 
Thus  for  foreign  currency  accounts, 


institutions  would  stale  that  fluctuations 
in  exchange  rates  of  foreign  currencies 
may  result  in  a  loss  of  principal.  The 
Board  solicits  comment  on  whether 
institutions  should  also  state  that  any 
such  loss  is  not  covered  by  deposit 
insurance. 

Paragraph  (c)— Notice  to  existing 
account  holders.  Section  226(e)  of  the 
act  requires  institutions  to  include  a 
notice  on  or  with  any  regularly 
scheduled  periodic  statement  sent  to 
existing  account  holders  "within"  180 
days  of  issuance  of  the  regulation. 
Section  289(a)  of  the  act  provides  that 
regulations  adopted  by  the  Board  shall 
take  effect  six  months  after  they  are 
published  in  final  form.  Section  2e9(a)(4) 
of  the  act  provides  the  law  "shall  not 
apply  with  respect  to  any  depository 
institution  before  the  effective  date  of 
regulations  prescribed  by  the  Board." 
Despite  the  language  in  section  226(e), 
the  Board  beheves  the  general  rule  that 
comphance  duties  do  not  begin  until  six 
months  after  the  Board  has  adopted 
final  regulations  should  apply  to  the 
notice  given  to  existing  account  holders 
as  well  as  to  all  other  provisions. 
Otherwise,  institutions  would  be 
required  to  include  a  notice  to  existing 
account  holders  prior  to  the  effective 
date  of  the  regulation.  The  Board 
believes  requiring  institutions  to  provide 
this  notice  before  disclosures  are 
required  to  be  available  could  be 
confusing  to  consumers  who  might 
request  the  disclosures.  Furthermore, 
consumers  who  open  accounts  before 
the  effective  date  of  the  regulation  but 
after  the  mailing  date  of  the  periodic 
statement  in  which  the  notice  was  sent 
would  not  receive  disclosures  or  be 
alerted  to  their  availability.  The  Board 
therefore  proposes  to  require  institutions 
to  give  the  notice  on  or  with  the  first 
periodic  statement  sent  to  existing 
account  holders  after  the  effective  date 
of  the  final  regidation.  The  Board  solicits 
comment  on  this  approach. 

The  notice  required  by  this  section 
need  only  be  provided  once  and  informs 
current  account  holders  that  they  may 
wish  to  request  terms  and  conditions 
about  the  account.  If  the  institution 
receives  a  request  it  would  provide  the 
account  disclosures  described  in  §  230.4. 
including  the  current  simple  interest  rate 
and  annual  percentage  yield  for  the 
consumer's  account.  As  an  alternative  to 
including  this  notice  on  a  periodic 
statement  the  Board  proposes  to  permit 
institutions  to  send  the  account 
disclosures  themselves,  as  long  as  they 
are  sent  with  the  periodic  statement. 
The  statute  requires  that  the  notice 
state  both  that  the  account  holder  has  a 
right  to  request  disclosures  and  that  he 
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or  she  may  wish  to  make  such  a  request. 
The  proposal  merely  requires  a 
statement  that  the  account  holder  may 
wish  to  request  the  disclosures. 

Section  230.5— Advance  Notice  of 
Change  in  Terms  and  Advance  Notice  of 
Maturity 

Paragraph  (a) — Change  in  Terms 

Section  266(c)  of  the  act  requires 
institutions  to  send  a  30-day  advance 
notice  to  the  consumer  of  any  change  in 
the  items  required  to  be  disclosed  in  the 
account  disclosures  if  the  change  might 
reduce  the  annual  percentage  yield  or 
adversely  impact  the  consumer.  The 
proposed  regulation  requires  a  written 
notice  describing  the  change  and  its 
effective  date  to  be  sent  30  days  before 
the  effective  date  of  the  change.  For 
example,  if  an  institution  increases  the 
minimum  balance  required  to  earn 
interest  or  to  avoid  imposition  of  a  fee 
or  increases  the  fee  it  charges  for  stop 
payment  orders,  an  advance  notice  must 
be  provided.  The  notice  must  be  given 
whenever  a  change  occurs  after  the 
account  disclosures  are  given.  The  rule 
would  apply  to  all  accounts,  not  solely 
accounts  opened  after  the  effective  date 
of  the  regulation. 

The  notice  requirement  applies  only  to 
items  required  to  be  included  with  the 
account  disclosures.  For  example,  if  an 
institution  reduces  any  grace  period  for 
rollover  certificates  of  deposit — a  term 
not  required  to  be  stated  under  proposed 
§  230.4(b) — a  change  in  terms  notice 
would  not  be  required.  (See  the 
discussion  of  whether  any  grace  period 
should  be  disclosed  in  §  230.4(b)(8). 
however.)  If  a  combined  disclosure 
statement  for  two  tjTjes  of  accounts  was 
initially  provided  (and  indicated  which 
terms  applied  to  each  account),  and  the 
institution  later  changed  a  term  for  one 
of  the  accounts,  the  change  in  terms 
notice  would  need  only  be  given  to 
those  consumers  holding  that  type  of 
accoxmt,  and  not  the  holders  of  the 
second  type  of  account. 

The  Board  solicits  comment  on 
whether  an  exception  to  the  change  in 
terms  notice  requirements  should  be 
made  for  rate  changes  that  occur  in 
variable  rate  accounts.  Section  265  and 
269  of  the  act  authorize  the  Board  to 
make  exceptions  to  the  act's 
requirements  for  variable  rate  accounts. 
and  the  Committee  report  accompanying 
H.R.  2654  of  the  House  Committee  on 
Banking,  Finance  and  Urban  Affairs 
indicates  the  change  in  terms 
requirement  was  not  intended  to  apply 
to  changes  in  the  simple  interest  rate 
(and  corresponding  changes  in  the 
annual  percentage  yield)  for  variable 
rate  accounts.  (See  discussion  of  this 


issue  in  §  230.2(o).)  The  Board  believes 
that  requiring  an  advance  change  in 
terms  notice  for  changes  to  the  simple 
interest  rate  in  variable  rate  accounts 
may  be  very  burdensome  to  institutions, 
and  may  reduce  the  products  available 
to  consumers.  As  discussed  earlier 
under  §  230.4(b)(l)(ii).  the  Board  is 
proposing  to  require  institutions  to 
disclose  certain  information  about 
variable  rate  features,  so  consumers  will 
be  aware  of  the  potential  for  rate 
changes  and  how  often  they  can  occur. 
In  addition,  where  periodic  statements 
are  sent  for  accounts  (such  as  for  NOW 
or  money  market  accounts),  the 
consumer  will  receive  information  about 
the  annual  percentage  yield  that  will 
reflect  rate  changes  that  occurred. 
Commenters  are  requested  to  address 
the  advantages  and  disadvantages  of 
requiring  an  advance  notice  of  rate 
changes  for  variable  rate  accounts. 

The  Board  is  concerned,  however,  that 
in  cases  where  periodic  statements  are 
not  sent  for  variable  rate  accounts — 
such  as  a  passbook  savings  account — 
considerable  time  may  pass  before 
consumers  learn  about  rate  changes  on 
their  accounts.  Thus,  the  Board  solicits 
comment  on  whether  institutions  should 
be  required  to  send  a  notice  after  the 
rate  is  decreased  on  a  variable  rate 
account,  if  periodic  statements  are  not 
furnished.  Comment  is  also  requested  on 
whether  the  subsequent  notice 
requirement  should  extend  to  variable 
rate  time  deposits  where  the  consumer 
has  agreed  to  keep  funds  on  deposit 
until  maturity.  Comment  is  requested  on 
the  appropriate  time  period  for  sending 
such  a  notice,  such  as  within  30  days 
after  an  adverse  change. 

In  addition  to  variable  rate  accoimts. 
there  is  another  situation  in  which  the 
Board  is  proposing  that  a  change  in 
terms  notice  not  be  required.  As 
discussed  earlier,  institutions  must 
provide  account  disclosures  30  days 
before  maturity  for  rollover  time 
deposits.  (See  discussion  of 
9  230.4(a)(3)(ii).)  Since  the  Board  is  not 
proposing  to  require  institutions  to  state 
the  exact  simple  interest  rate  and 
armual  percentage  yield  with  the  other 
disclosures,  the  Board  believes  a  change 
in  terms  notice  should  not  be  required  if 
the  simple  interest  rate  and  the  armual 
percentage  yield  change  from  the  date 
the  disclosures  are  provided  to  the  date 
the  consumer  opens  the  account.  Of 
course,  if  other  terms  change,  the  30-day 
notice  would  have  to  be  provided. 

Paragraph  (b) — Notice  of  Maturity  for 
Certain  Time  Deposits 

As  discussed  earlier  under 
§  230.4(a){3)(ii).  the  act  requires  that 
account  disclosures  be  provided  to 


consumers  30  days  prior  to  the  maturity 
of  an  automatically  renewable  time 
deposit.  The  act  does  not  address 
whether  any  notice  or  disclosures 
should  be  provided  to  consumers  prior 
to  the  maturity  of  a  time  deposit  that 
renews  only  upon  the  consumer's 
request  at  the  time  of  maturity.  The 
Board  is  proposing  to  require  a  brief 
advance  notice  to  be  sent  to  consumers 
holding  such  time  deposits.  The 
proposed  notice  would  require 
depository  institutions  to  identify  the 
maturity  date  of  the  time  deposit  and 
explain  to  the  consumer  what  will 
happen  to  the  funds  after  maturity  if  the 
consumer  does  not  renew  the  account. 
The  Board  believes  it  is  important  for 
consumers  to  receive  a  notice  of  pending 
maturity,  especially  since  a  penodic 
statement  or  other  reminder  may  not  be 
provided.  The  rule  would  apply  to 
existing  time  deposits  as  of  the  effective 
date  of  the  regulation. 

The  Board  would  not  require  such  a 
notice  for  short-term  time  deposits, 
however,  since  there  does  not  seem  to 
be  a  need  for  a  reminder  m  such  cases. 
The  proposal  uses  the  same  definition  of 
short-term  time  deposit  (three  months  or 
less)  as  is  used  in  §  230.(4){a)(3)(ii) 
dealing  with  account  disclosures  for 
automatically  renewable  time  deposits. 
It  also  uses  the  same  timing  rule;  that  is. 
notices  must  be  m.aiied  or  delivered  at 
least  30  days  and  not  more  than  60  days 
before  maturity.  Of  course,  if  the  time 
deposit  is  renewed,  the  disclosures 
required  by  §  230.4  must  be  provided  to 
the  consumer  prior  to  renewal  (or  wthin 
10  business  days  thereof,  if  the 
consumer  does  not  renew  in  person  at 
the  institution). 

The  Board  solicits  comment  on 
whether  such  a  prematurity  notice 
should  be  provided,  whether  an 
exception  for  short-term  deposits  is 
appropriate,  and  whether  a  short-term 
time  deposit  should  be  defined  as  three 
months  or  less. 

Section  230.6— Periodic  Statement 
Disclosures 

Section  268  of  the  act  requires 
depository  institutions  to  include 
specific  information  on  or  with  each 
periodic  statement  provided  to 
consumers.  The  Board  does  not  believe 
the  act  requires  periodic  statem.ents  to 
be  sent  by  an  institution,  but  requires 
that  if  an  institution  sends  a  penodic 
statement  certain  information  must  be 
included.  (The  statute  does  not  define  a 
periodic  statement-  See  the  definition  in 
§  230. 2tj]  above.)  This  requirement 
applies  to  existing  accounts  as  of  the 
effective  date,  as  well  as  to  new 
accounts  opened  after  the  effective  date. 
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The  information  listed  in  this  section 
would  be  given  only  to  the  extent 
applicable;  for  example,  a  periodic: 
statement  for  a  non-interest  beanng 
account  would  not  mclude  interest  or  an 
annua!  percentage  yield. 

Paragraph  (aj — Annua!  Percentaef-  Yield 
Earned 

The  annua!  percentage  yield 
calculation  as  used  for  both  advertising 
and  account  disclosures  is  an 
annualized  rate  that  reflects  the 
frequency  of  compounding,  but  it  is  not 
based  on  an  actual  account  balance. 
The  act  requires  that  "the  annual 
percentage  yield  earned"  be  included  on 
the  periodic  statement.  Several  options 
were  considered  by  the  Board  in 
determining  what  would  be  the  most 
appropnate  way  of  calculating  this 
figure  for  the  periodic  statement.  While 
the  Board  proposes  the  first  method 
discusssed  below,  other  alternatives  are 
set  forth. 

Annual  percentage  yield  earned 
reflecting  relation  of  interest  to  the 
average  daily  balance.  The  Board 
proposes  to  require  that  the  annual 
percentage  yield  reflect  the  relation 
between  the  interest  actually  earned 
dunng  the  statement  period  to  the 
average  daily  balaiice  for  the  period 
This  figure  would  not  reflect  any  fees 
imposed  dunng  the  statm.cnt  penod  or 
bonuses  earned  Tlie  figure  would  show 
true  interest  earnings  for  a  particular 
period  by  showing  the  relationship 
between  the  actual  interest  earned  and 
the  actual  balance  maintained  during 
that  period.  It  would  also  capture  all 
rate  changes  that  occurred. 

This  m^ethod  would  produce  a  single 
composite  annual  percentage  yield  for 
tiered  rate  accoiints.  demonstrating  the 
effect  of  the  institution's  tiering  method 
on  total  earnings.  Thus,  institutions  that 
pay  a  lower  simple  interest  rate  on 
deposits  up  to  a  certain  level,  and  a 
higher  rate  only  on  amounts  above  the 
cutoff  figure,  would  show  a  lower 
annual  percentage  yield  for  a  given 
balance  than  would  institutions  that  pay 
the  same  higher  rate  for  the  entire 
balance  in  the  account  if  the  balance 
exceeds  the  cutoff  fi,gure. 

In  spite  of  these  advantages,  this 
method  has  drawbacks.  This  approach 
would  net  provide  a  figiu-e  the  consumer 
could  use  to  verify  earnings  for  the 
period  if  multiple  rates  were  used.  The 
figure  also  would  not  show  rate 
fluctuations  during  the  period. 

This  method  would  produce,  however, 
a  single  figure  that  shows  the  true 
interest  earnings  for  the  period  Thus  the 
impact  of  minimum  balance 
requirements  to  earn  interest,  tiering 
structure,  as  well  as  differing  rates 


applied  during  the  cycle,  would  all  be 
reflected  in  a  single  yield  figure. 

Annual  percentage  yield  earned  as  a 
net  earnings  figure.  A  second  option 
would  require  the  annual  percentage 
yield  to  represent  a  new  earnings  figure 
by  taking  the  total  interest  paid  during 
the  penod,  adding  cash  bonuses  paid. 
subtracting  all  fees  imposed  during  the 
period,  and  dividing  the  difference  by 
the  average  daily  balance  for  the  period 
to  obtain  a  percentage  figure. 

The  calculation  maght  be  more 
realistic  and  useful  to  the  consumer  to 
see  what  happened  during  a  particular 
cycle  as  compared  to  an  annual 
percentage  yield  that  factors  in  only 
interest.  This  method  presents  several 
problems,  however.  This  option  raises 
the  issue  of  whether  all  fees  required  to 
be  disclosed  should  be  factored  into  the 
annual  percentage  yield.  For  example, 
should  a  stop  payment  fee  or  a  fee  for 
writing  a  check  on  insufficient  funds  be 
included  in  the  calculation?  If  not.  there 
would  appear  to  be  no  simple  test  for 
determining  which  fees  should  be 
reflected  in  the  computation  of  the 
annual  percentage  yield.  Including  fees 
in  the  calculation  could  mean  that  for 
some  periods  there  might  be  a  0%  (or 
even  a  negative)  annual  percentage 
yield.  This  approach  would  raise 
difficult  issues  about  including  the  value 
of  bonuses — particularly  those  paid  in 
merchandise.  Finally,  the  Board  believes 
that  using  the  same  terminology  to 
describe  different  fyTDes  of  annual 
percentage  yield  figures  (one  on  periodic 
statements  and  another  in 
advertisements  and  opening  account 
disclosures)  would  be  confusing  to  the 
consumer  since  different  information 
would  be  factored  into  the  calculation — 
only  one  taking  into  account  fees  and 
bonuses. 

Like  the  first  alternative,  this 
approach  does  not  provide  the  consumer 
with  a  way  to  verify  that  the  rate  was 
correctly  applied  to  the  account.  It  also 
does  not  show  rate  fluctuations  within 
the  period  for  accounts  where  rates 
change.  Comparing  the  aruiual 
percentage  yield  earned  with  the  annual 
percentage  yield  advertised  by  other 
institutions  would  be  difficult,  if  not 
impossible,  since  the  annual  percentage 
yield  in  advertisements  and  account 
disclosures  is  calculated  without  regard 
to  any  fees  or  bonuses. 

Annual  percentage  yield  earned 
reflecting  historical  rate  information.  A 
third  option  considered  by  the  Board 
would  use  the  same  general  annual 
percentage  yield  calculation  for  the 
periodic  statement  as  is  used  for 
advertising  and  initial  disclosures.  This 
figure  would  not  take  into  account  the 
precise  amount  of  interest  earned  or  the 


relation  of  the  interest  to  the  actual 
balance  in  the  account  during  the 
period,  or  the  imposition  of  fees  or 
payment  of  bonuses.  Thus,  the  annual 
percentage  yield  would  simply  reflect 
the  institution's  most  recent  simple 
interest  rate  plus  any  compounding 
frequency  for  the  account. 

This  third  option  would  provide  the 
most  accurate  description  of  fluctuating 
rates  during  a  period  by  detailing  the 
rates  applied  during  the  cycle.  The 
annual  percentage  yield  could  easily  be 
compared  with  the  advertised  rates  of 
other  institutions  and  would  require 
only  one  approach  for  the  annual 
percentage  yield  calculation  for  opening 
disclosures,  advertising  and  periodic 
statements. 

This  method  has  its  drawbacks  as 
well.  It  would  be  even  less  useful  to  the 
consumer  than  the  first  two  alternatives 
to  verify  earnings  for  the  period,  since  it 
would  not  reflect  factors  such  as 
minimum  balance  requirements  (and  the 
statute  does  not  require  balance 
information  to  be  given  on  the  periodic 
statement).  In  addition,  this  method 
might  require  providing  multiple  annual 
percentage  yields  (possibly  a  large 
number  for  an  account  that  had  both 
variable  and  tiered  rates)  that  could  be 
confusing  to  consumers  and  burdensome 
to  institutions.  Arguably  this  figure 
would  not  show  the  annual  percentage 
yield  "earned"  as  contemplated  by  the 
statute.  Finally,  it  would  not  provide 
information  about  the  impact  of  a  tiered 
rate  structure  on  the  consumer's  actual 
earnings. 

Proposal.  The  option  proposed  to  be 
used  by  the  Board  is  the  first  one 
described  above,  an  annual  percentage 
yield  that  shows  the  relationship 
between  the  interest  earned  and  the 
balance  in  the  account  for  the  cycle.  The 
proposal  carries  over  the  general 
concept  of  the  annual  percentage  yield 
used  in  advertising  and  the  opening 
account  disclosures  which  measures 
only  the  interest  earned.  In  the  periodic 
statement,  however,  it  would  show  the 
relation  between  the  actual  interest 
earned  and  the  balance  because  that 
information  is  known  at  that  time.  This 
approach  would  show  in  a  single  figure 
how  well  the  consumer's  account 
performed  during  the  period,  reflecting 
the  true  rate  earned  on  tiered  accounts, 
the  impact  of  rate  changes,  and  the 
effect  of  minimum  balance 
requirements,  while  avoiding  the 
difficulties  that  could  be  produced  if 
fees  and  bonuses  were  factored  in.  It 
also  calls  for  similar  computations  to 
those  for  other  annual  percentage  yields, 
which  will  ease  the  ability  of  consumers 
to  understand  and  compare  accounts 
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among  institutions.  The  Board  solicits 
comment  on  all  three  options  with 
special  consideration  given  to  which  of 
the  three  approaches  will  most 
effectively  communicate  to  consumers 
the  appropriate  information  on  earnings 
for  the  statement  period.  The  Board  also 
solicits  comment  on  whether  the 
disclosure  on  the  periodic  statement 
should  be  identified  as  the  "annual 
percentage  yield  earned"  rather  than  the 
"annual  percentage  yield"  to  distinguish 
it  from  the  yields  stated  in 
advertisements  and  opening  account 
disclosures. 

Paragraph  (b) — Amount  of  Interest  Paid 

The  proposed  regulation  requires  the 
periodic  statement  to  include  a  dollar 
figure  for  the  amount  of  interest  that  has 
been  paid  during  the  statement  period. 
The  figure  would  not  include  accrued 
intei^st  that  has  not  been  credited  to  the 
account  during  the  period,  since  the 
consumer  has  no  access  to  the  funds. 

The  Board  proposes  that  any  cash 
bonuses  paid  to  the  consumer  during  the 
statement  period  not  be  included  in  the 
total  interest  figure,  although  comment 
is  requested  on  this  issue.  Since  the 
Board  is  not  proposing  to  include  any 
bonus  in  the  annual  percentage  yield 
calculation,  the  Board  believes  including 
it  in  an  interest  figure  on  the  periodic 
statement  would  be  confusing  to 
consumers.  (It  could  be  shown 
separately  on  the  statement,  of  course, 
as  additional  information.]  The  Board 
sohcits  comment  on  whether  the 
regulation  should  require  use  of  the  term 
"interest"  for  purposes  of  this 
disclosure. 

Paragraph  (c) — Fees  Imposed 

The  periodic  statement  would  include 
all  fees  of  the  type  required  to  be 
disclosed  under  §  230.4(b)(5)  that  were 
imposed  during  the  statement  period. 
For  example,  a  monthly  maintenance 
fee,  NSF  charge,  or  stop  payment  fee 
would  have  to  be  disclosed.  Fees  not 
imposed  in  coimection  with  the  account, 
such  as  those  for  a  cashier's  check  or 
lease  of  safe  deposit  box,  could  be 
included  in  the  periodic  statement  as 
additional  information,  at  the 
institution's  option.  The  regulation 
would  not  require  fees  imposed  in 
connection  v/iLh  a  credit  account  to  be 
disclosed — for  example,  a  fee  imposed 
for  accessing  an  overdraft  feature  on  a 
checking  account — since  they  are 
related  to  a  credit  feature  and  currently 
required  to  be  disclosed  under 
.Regulation  Z. 

Section  268(3)  of  the  act  requires 
disclosure  of  the  "amount  of  any  fees  or 
charges  imposed,"  without  specifying 
whether  the  fees  should  be  totaled  or 


itemized.  The  Board  considered  different 
methods  for  disclosing  fees.  The 
regulation  could  require:  (1)  A  single 
figure  showing  the  total  amount  of  fees; 

(2)  an  itemization  of  fees  (perhaps  also 
requiring  the  date  the  fee  was  imposed); 

(3)  both  an  itemization  and  a  total  of 
fees;  or  (4)  at  the  institution's  option,  an 
itemization,  a  total,  or  a  combination  of 
these  approaches. 

The  Board  believes  requiring  all 
institutions  to  provide  an  itemization  of 
fees  by  type  is  the  most  desirable 
approach,  and  that  is  reflected  in  the 
proposal.  A  listing  of  all  fees  would 
enable  consumers  to  see  the  types  and 
amount  of  fees  imposed  during  the  cycle. 
The  Board  proposes  to  permit  fees  of  t^^e 
same  type  to  be  grouped  together.  For 
example,  all  ATM  charges  imposed 
during  the  cycle  or  all  per-check  fees 
could  be  stated  as  a  single  figure,  or 
shown  separately. 

Comment  is  requested  on  whether  the 
regulation  should  also  require  the 
periodic  statement  to  include  a  total  fees 
figure  or  even  a  net  earnings  figure — 
that  is,  the  total  interest  earned  less  any 
fees  imposed.  The  latter  might  be 
desirable,  especially  since  the  Board  is 
recommending  that  the  aimual 
percentage  yield  calculation  not  factor 
in  fees. 

Paragraph  (d) — Number  of  Days  in 
Period 

The  proposal  tracks  the  statutory 
language  in  requiring  that  the  total 
number  of  days  in  the  statement  period 
be  given  on  the  periodic  statement.  The 
Board  requests  comment  on  whether 
providing  the  beginning  and  ending 
dates  for  the  period  would  provide 
adequate  information  to  consimiers 
(assuming  it  is  clearly  stated  whether  or 
not  both  of  these  days  are  included  as 
part  of  the  period). 

Section  230.7— Payment  of  Interest 

Paragraph  (a) — Permissible  Methods 

Section  230.7(a)  implements  section 
267(a)  of  the  statute.  The  statute 
provides  that  interest  on  interest- 
bearing  accounts  shall  be  calculated  by 
institutions  "on  the  full  amount  of 
principal  in  the  account  for  each  day  of 
the  stated  calculation  period"  at  the  rate 
disclosed  (emphasis  added).  Although  a 
hteral  reading  of  this  language  might 
appear  to  require  institutions  to 
calculate  interest  by  using  a  daily 
balance  calculation  method  (also  known 
as  the  day-in-day-out  method  or  day-of- 
deposit-to-day-of-withdrawal  method), 
the  legislative  history  confirms  that  the 
Congress  considered  the  average  daily 
balance  method  an  acceptable 
alternative  to  the  daily  balance  method. 


The  Board  proposes  to  allow  both 
methods. 

The  legislative  history  states  that  the 
provision  is  intended  to  prohibit 
institutions  from  using  certain  other 
balance  computation  methods,  such  as 
the  "low  balance"  or  "investable 
balance"  method  of  computing  interest. 
The  investable  balance  method  of 
paying  a  disclosed  rate  on  only  38%  of 
the  funds  deposited  by  the  consumer,  for 
example,  was  clearly  one  target  of  the 
legislation.  The  low  balance  method 
pays  a  disclosed  rate  only  on  the  lowest 
amount  of  principal  in  the  account  on 
any  day  in  the  period.  The  Committee 
report  accompanying  H.R.  2654  (the  bill 
passed  by  the  House  m  1991,  which 
contains  language  identical  to  that  in  the 
law  as  enacted)  discusses  the  provision 
as  follows: 

Thus,  institutions  would  not  be  permitted 
to  calculate  interest  on  the  "investable 
balance"  or  other  balances  that  are  less  than 
the  full  amount  deposited  *  *  *.  [It  is] 
Congressional  intent  to  prohibit  calculation 
methods  such  as  the  low  balance.  FIFO  and 
LIFO  (First  In  First  Out  and  Last  in  First  Out) 
that  do  not  meet  the  cnteria  stipulated  in 
[this]  section  *  *  *  .  It  is  the  Committee's 
intent  that  [this]  section  *  *  *    be  constrjed 
broadly  to  prohibit  the  use  of  any  other 
methods  that  do  not  pay  the  same  amount  of 
interest,  based  on  the  full  arr.ount  of  principal 
in  the  account  each  day,  as  do  either  the 
average  daily  balance  or  daily  balance 
methods. 

Average  daily  balance  method. 

Since  the  Statutory  language  itself  is 
ambiguous  with  regard  to  use  of  the 
average  daily  balance  method,  the 
Board  solicits  comment  on  whether 
institutions  should  be  permitted  to  use 
this  method. 

Evidence  indicates  that  a  substantial 
number  of  banks  use  either  the  daily 
balance  or  the  average  daily  balance 
method  to  calculate  interest.  While  m.ost 
banks  use  the  daily  balance  method, 
betv.'cen  %%  and  36^  (depending  on  the 
type  of  account)  use  the  average  daily 
balance  method.  One  survey  found  that 
for  NOW  accounts.  91%  to  95%  of  ail 
barJcs  use  either  a  daily  balance  or 
average  daily  balance  method.  For 
money  rrarket  accounts,  88%  to  93%  use 
one  of  these  methods,  and  for  savings 
accounts,  90%  to  99%.* 

The  Board  believes  permitting 
institutions  to  use  either  the  daily 
balance  method  or  the  average  daily 
balance  is  consistent  with  the  purpose 
of  the  legislation  which  requires  that 
consumers  be  paid  interest  on  the  full 
amount  of  principal  in  the  account  each 
day  It  also  comports  with  the 


'  Retail  Banking  Report.  1990-1991,  A.merican 
Banikers  Association,  p.  49. 
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Committee  report  accompanying  H.R. 
2654  as  quoted  above.  In  addition,  the 
statute  requires  disclosure  of  the 
balance  computation  method,  which 
would  be  unnecessary  if  only  one 
method  were  allowed. 

Both  methods  require  institutions  to 
compute  interest  by  applying  a  periodic 
rate  to  the  full  amount  of  principal  in  the 
account  each  day,*  In  the  daily  balance 
method  the  institution  applies  a  periodic 
rate  to  the  exact  daily  balance.  In  the 
average  daily  balance  method  the 
institution  adds  the  full  amount  of 
principal  in  the  account  each  day  of  tne 
period  or  cycle,  divides  that  figure  by 
the  number  of  days  in  the  period  or 
cycle,  and  applies  a  periodic  rate  to  the 
result.  Assuming  the  same  compounding 
and  crediting  frequency,  the  interest 
calculated  under  either  method  would 
be  identical  in  an  account  with  little  or 
no  account  activity  in  the  period,  In 
most  cases,  even  where  there  is 
significant  account  activity,  both 
methods  will  produce  the  same  or 
substantially  the  same  amount  of 
interest.  In  some  instances  the  daily 
balance  method  produces  a  slightly 
higher  return,  and  in  other  situations  the 
average  daily  balance  method  produces 
a  slightly  higher  return.  In  all  cases, 
under  the  proposed  annua!  percentage 
yield  calculduun  for  the  periodic 
statement,  any  differences  m  these 
methods  would  be  captured  by  that 
figure. 

Tiered  rate  accounts.  There  is  one 
circumstance  in  which  the  daily  balance 
and  average  daily  balance  methods  can 
produce  more  significant  differences  in 
interest:  tiered  rate  accounts.  To 
illustrate  this  point,  assume  daily 
compounding  occurs  for  the  following 
account 


Simple  interest  rate          Deposit  balarice  to  earn 
(percent)                    ''^'e  (*"^,  ^^  ''s'e  paid 
*^         '                ,       on  the  futi  balance) 

5.00 

6.00 „ 

$.01-<$5,000. 
$5,000  and  higher. 

The  two  methods  can  produce 
differences  in  interest,  depending  on 
account  activity — in  particular, 
depending  on  whether  the  average  daily 
balance  falls  above  or  below  the  break 
point,  in  this  case,  S5.000, 


*  Si.nce  the  act  ar.d  rwaiation  require  inleresl  !o 
be  paid  each  day  fu.ids  remain  on  deposit,  the  rate 
the  Board  proposes  to  permit  institutions  to  apply  is 
B  daily  rate  of  1/36S  of  the  simple  i.iterest  rale  for 
365  days  (or  at  the  institution  b  option.  1,'366  of  the 
simple  interest  rate  for  366  days  during  a  leap  year) 
Trie  Board  also  proposes  to  permit  institutions  to 
apply  1/365  of  the  simple  interest  rate  for  365  days 
LT  a  leap  year  but  requests  comnent  on  this 
p-opcsa! 


For  purposes  of  illustration,  assume 
the  principal  balance  in  the  account  for 
January  and  February  is  $5,000  for  the 
first  20  days  of  each  month  and  S4,00G 
for  the  remaining  days  of  the  month, 
(interest  remains  on  deposit  until  the 
end  of  each  month,)  The  daily  balance 
method  produced  $22.52  in  January  and 
$20  86  in  Februan,-,  The  average  daily 
balance  method  produces  $19.77  in 
January  and  $18.12  m  February.  In  this 
example  the  daily  balance  method 
generates  more  interest  (S2.75  and  $2.74 
per  month]  because  the  average  daily 
balance  falls  below  the  break  point  of 
$5,000  As  a  second  illustration,  assume 
the  balance  in  the  account  for  each 
month  is  $4,500  for  the  first  20  days  of 
the  month  and  $6,500  for  the  remaining 
days  of  the  month.  In  this  example  the 
average  daily  balance  method  generates 
more  interest  ($2.49  and  $2.48  per 
month)  because  the  average  daily 
balance  falls  above  the  break  point. 

As  these  examples  illustrate,  in  some 
instances  for  tiered  rate  accounts,  the 
daily  balance  method  produces  a  higher 
return,  and  in  other  situations  the 
average  daily  balance  method  produces 
a  higher  return. 

In  spite  of  these  differences,  the  Board 
believes  institutions  should  be  permitted 
to  use  either  the  daily  balance  or  the 
average  daily  balance  method.  First  in 
many  cases  the  tw'o  methods  produce 
the  same  or  a  substantially  similar 
return.  Second,  where  the  results  differ, 
neither  one  consistently  produces  a 
higher  return.  Third,  under  the  proposed 
APY  calculation  for  the  periodic 
statement,  any  differences  in  these 
methods  would  be  captured  by  that 
Figure.  Fourth,  institutions  will  disclose 
the  method  they  use  under  §  230.4(b)  so 
that  consumers  who  prefer  one  method 
over  the  other  have  the  necessary 
information  on  which  to  base  their 
choices.  Fifth,  the  legislative  history 
accompanying  the  legislation 
contemplates  the  use  of  either  method. 
Finally,  requiring  institutions  to  use  a 
daily  balance  method  could  impose 
significant  costs  on  some  institutions 
that  would  have  to  change  from  the 
average  daily  balance  method  without 
any  real  benefit  to  consumers. 

Minimum  balance  and  tiered  balance 
requirements.  In  addition  to  prohibiting 
use  of  the  low  balance  method  of 
balance  calculation,  the  Board  believes 
section  267(a)  prohibits  use  of  a  "low 
balance"  type  of  method  to  determine  if 
a  consumer  has  met  a  minimum  balance 
require.menf  to  earn  interest.* 


'  The  discusf  Hin  of  this  provision  addresies  only 
the  payment  of  interest  as  il  relaleg  to  the  minimum 
balance  requirement.  For  diaoution  of  the 
assessment  of  fees  and  minimum  balance 


Institutions  are  permitted  under  the  law 
to  set  minimum  balance  requirements 
that  must  be  met  for  the  consumer  to 
earn  interest,  or  to  earn  a  specified  rate 
for  tiered  balance  accounts.  For 
example,  an  institution  may  choose  to 
pay  a  5.00%  simple  interest  rate  on  an 
accoimt  only  for  those  days  a  minimum 
balance  of  $500  is  maintained.  The 
Board  believes  that  statute  further 
permits  an  institution  to  provide  that  it 
will  not  pay  interest  on  the  account  for 
those  days  the  balance  drops  below  the 
required  minimum  balance. 

The  Board  does  not  believe,  however, 
that  the  statute  permits  an  institution  to 
provide  that  the  consumer  does  not  earn 
any  interest  for  a  given  period  unless  the 
consumer  maintains  a  minimum  balance 
for  the  entire  period.  For  example,  under 
the  proposal  an  institution  may  not 
provide  that  a  consumer  will  earn  a 
5.00%  simple  interest  rate  only  if  the 
consumer  maintains  a  minimum  balance 
of  $500  for  each  day  of  a  specified 
period  or  cycle.  Such  a  practice,  in 
effect,  uses  a  low  balance  computation 
method  to  calculate  whether  interest  is 
earned  on  an  accoimt.  Permitting  such  a 
practice  would  enable  an  institution  to 
refuse  to  pay  intrest  even  if — under  the 
example  above — a  consumer  maintained 
a  $10,000  balance  for  29  days  in  a  cycle, 
but  permitted  the  balance  to  drop  below 
$500  for  one  day  in  the  same  cycle. 

Similarly,  the  Board  does  not  believe 
institutions  would  be  permitted  to  refuse 
to  pay  interest  on  a  portion  of  a  balance 
once  a  consumer  has  met  any  required 
minimum  balance.  If  an  institution  sets 
its  minimum  balance  requirement  to 
earn  interest,  for  example,  at  $300  and  a 
consumer  deposits  $500.  the  institution 
must  pay  the  stated  simple  interest  rate 
on  the  full  $500,  and  could  not  pay 
interest  only  on  $200  of  that  deposit.  The 
Board  believes  that  this  would  be 
contrary  to  the  statutory  requirement 
and  the  intent  of  the  Congress  to  require 
pajTnent  of  interest  at  the  disclosed  rate 
on  the  full  amount  of  principal  in  the 
account  each  day. 

A  related  issue  arises  with  regard  to 
tiered  rate  accounts  and  calculation  of 
the  balance  on  which  interest  is  paid. 
For  example,  assume  an  institution  pays 
and  discloses  a  5.00%  simple  interest 
rate  on  deposit  balances  below  $5,000. 
and  a  6.00%  simple  interest  rate  on 
balances  of  $5,000  and  above.  The  Board 
believes  the  statute  would  7?of  permit  an 
institution  to  pay  the  $5,00%  rate  for  the 
entire  cycle  if  the  balance  dropped 
below  $5,000  for  a  few  days  during  the 
cycle.  For  example,  assume  a  consumer 


requirements,  see  the  supplemental  informatior 
accompanying  {  230.4(b)(4)(A), 
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maintained  a  $10,000  balance  for  29 
days  in  a  cycle,  but  permitted  the 
balance  to  drop  to  $4,999  for  two  days. 
The  Board  does  not  believe  the  statute 
would  permit  the  institution  to  pay  only 
5.00%  on  SlO.OOO  for  29  days,  since  the 
full  amount  of  principal  in  the  account 
for  29  days  was  actually  $10,000  and 
should  earn  the  stated  6.00%  rate.  The 
Board  solicits  comment  on  all  of  these 
issues. 

Minimum  balance  requirements  and 
balance  computation  provisions. 
Comment  is  also  requested  on  related 
technical  points.  For  example,  should 
institutions  be  required  to  use  a  daily 
balance  method  to  determine  whether  a 
minimum  balance  requirement  to  earn 
interest  has  been  met,  or  may  an 
average  daily  balance  method  be  used 
instead  (given  that  both  methods  are 
proposed  to  be  allowed  for  purposes  of 
calculating  interest)?  May  institutions 
use  both  a  minimum  balance  and  an 
average  daily  balance  measurement  in 
determining  whether  a  consumer  has 
met  the  minimum  balance  requirement 
to  earn  interest?  For  example,  should  an 
institution  be  pennitted  to  apply  both  a 
$500  daily  balance  and  a  $700  average 
daily  balance  requirement  to  determine 
whether  interest  is  paid  on  an  account 
for  a  particular  day?  Should  institutions 
be  permitted  to  calculate  interest  using 
one  method  and  establish  the  minimum 
balance  by  use  of  a  different  method? 
For  example,  should  an  institution  be 
permitted  to  use  the  daily  balance 
method  to  compute  interest  but  require  a 
consumer  to  meet  a  minimum  balance 
by  averaging  a  month's  daily  balances? 
In  commenting  on  these  provisions, 
commenters  should  address  the  specific 
advantages  and  disadvantages  to 
consumers  and  institutions  for  ell  of 
these  issues. 

Paragraph  [h] — Compounding  and 
CrediUng  Policies 

Section  230.7(b)  of  the  proposed 
regulation  implements  section  267|b)  of 
the  statute.  It  provides  tiiat  §  230.7(a) 
does  not  mandate  the  frequency  of  any 
compounding.  Thus  institutions  may 
compound  bi-annually,  annually, 
quarterly,  monthly,  daily,  continuously, 
or  on  any  other  basis.  The  compounding 
frequency  is  required  to  be  disclosed 
under  proposed  §  230.4(b)(3)  and  is 
factored  into  Lhe  computation  of  the 
annual  percentage  yield.  (See  the 
discussion  of  the  annual  percentage 
yield  in  the  supplemental  information 
accompanying  appendix  A.) 

Section  230.7  also  does  not  mandate  a 
specific  crediting  policy.  Thus 
institutions  could  credit  interest  earned 
en  the  account  on  an  annual,  semi- 
annual, q\iarterly,  monthly,  or  other 


basis.  The  institution's  crediting  policy 
must  be  disclosed  under  S  230.4(b)(3). 
An  institution  may  credit  or  post  interest 
to  the  account  at  any  frequency,  thus 
establishing  the  intervals  at  which  the 
consumer  can  withdraw  such  interest. 
Establishing  crediting  policies,  however, 
does  not  permit  an  institution  to  treat 
accrued  but  uncredited  interest  as 
unearned.  Because  the  statute  and 
proposed  regulation  require  that  interest 
accrue  based  on  the  full  balance  in  the 
account  each  day,  the  consimier's 
underlying  right  to  such  interest  cannot 
be  altered.  Thus,  the  institution  may  not 
refuse  to  pay  interest  that  has  accrued, 
even  if  the  consumer  withdraws  some  of 
the  principal  in  the  account  prior  to  the 
time  the  interest  would  be  credited. 
This,  of  course,  does  not  require  an 
institution  to  pay  interest  for  those  days 
the  consumer  fails  to  meet  a  minimum 
balance  requirement.  Nor  does  this 
provision  require  the  institution  to 
permit  the  consumer  to  withdraw 
interest  that  is  earned  but  not  yet 
credited.  If  the  consumer  withdraws 
funds  or  closes  an  account  before 
interest  is  credited,  the  institution  may 
delay  payment  of  the  accrued  interest 
until  the  crediting  date.  Finally,  for  time 
deposit  accounts,  institutions  may 
assess  a  penalty  for  early  withdrawal, 
as  discussed  in  the  supplemental 
information  accompanying  §  230.4(b)(7). 

Paragraph  (c) — Date  Interest  Begins  to 
Accrue. 

Section  267(c)  of  the  statute  requires 
that  institutions  must  begin  to  accrue 
interest  for  all  accounts  no  later  than  the 
business  day  specified  in  section  606  of 
the  Expedited  Funds  Availability  Act 
(EFAA)  (12  U.S.C.  4005),  subject  to 
subsection  608  (a)  and  (b).  Thus,  Lhe 
Truth  in  Savings  Act  provides  that  the 
accrual  of  interest  rules  in  the  EFA.^ 
apply  to  nontransaction  accourts,  such 
as  certificates  of  deposit,  as  well  as  to 
transaction  accounts  covered  by  the 
EFAA.  The  EFAA  and  the  Board's 
implementing  Regulation  CC  generally 
require  an  institution  to  begin  accruing 
interest  when  the  institution  receives 
"provisional"  credit.  The  Board  believes 
a  consistent  rule  is  essential  for 
determining  the  principal  balance  on 
which  interest  accrues.  The  Board 
proposes  to  permit  institutions  to  use  the 
methods  set  forth  in  Regulation  CC  for 
determining  the  principal  balance.  If  an 
institution  accrues  interest  on  funds 
represented  by  a  deposited  check  that  is 
later  returned  due  to  insufficient  funds 
on  deposit,  or  for  another  reason,  the 
institution  would  not  be  required  to  pay 
interest  for  the  time  period  the  check 
was  outstanding. 


While  the  FJ"AA  establishes  the  time 
institutions  must  be:^in  to  accrue 
inte---t,  because  of  the  general  nile  in 
section  26"(a)  of  the  Truth  in  Savings 
Act  that  interest  must  be  computed  on 
the  full  amount  of  principal  in  the 
account  for  each  day.  the  Board  beliovps 
institutions  must  accrue  ir'rrpst  on 
funds  up  to  the  date  of  withdrawal  from 
the  account.  Thus,  if  a  check  written  by 
the  consumer  on  an  arcounf  is  debited 
from  the  account  by  the  account-holding 
institution  en  a  Wednesday,  the 
institution  must  accrue  interest  on  those 
funds  on  deposit  through  Tuesday. 
(Because  the  check  is  debited  on 
Wednesday,  the  balance  in  the  account 
that  day  has  been  reduced.  Thus,  the 
Board  believes  the  institution  need  not 
pay  interest  for  Wednesday.) 

Section  230.&— Advertising 

This  section  of  the  proposal 
incorporates  the  advertising  provisions 
of  section  263  of  the  act.  While  the  act's 
disclosure  rules  apply  to  accounts  of  all 
depository  institubons,  section  263(al  of 
the  act's  advertising  provisions  are 
phrased  in  terms  of  accounts  offered  by 
insured  depository  institutions.  (Section 
263  (b)  and  (c)  of  the  advertising 
provisions,  however,  are  not  limited  to 
insured  depository  institutions.)  The 
Board's  proposal  would  apply  all  of  the 
advertising  provisions  to  all  depository 
institutions,  whether  insured  or  not.  The 
Board  believes  that  the  act's  purposes 
are  furthered  if  all  deposit  account 
advertisements  provide  uniform 
disclosures  to  compare  accounts,  and 
does  not  believe  it  desirable  for  only 
some  advertising  rules  to  apply  to 
uninsured  depository  institutions. 

Tne  Board  requests  comment  on 
whether  certain  provisions  from  the 
Board's  Regulation  Q  (as  noted  below) 
should  be  included  in  this  regulation, 
and  removed  from  Regulation  Q. 

Paragraph  (a)— Misleading  or  Inaccurate 
Advertisements 

The  statute  and  regulation  prohibit 
institutions  from  making  misleading  or 
inaccurate  advertisements.  Since  section 
271  of  the  act  extends  the  possibility  of 
civil  liability  to  advertising  violations, 
the  Board  is  interested  in  construing  the 
term  "misleading"  appropriately.  The 
Board  solicits  comment  on  whether 
examples  of  what  constitute  "misleading 
or  inaccurate  statements"  in  advertising 
beyond  the  two  in  the  regulation  should 
be  provided  in  the  supplementary 
information  accompanying  the 
publication  of  the  Board's  final  rule.  The 
Board  also  request  commenters  to 
provide  specific  examples. 
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Use  of  the  term  "profit".  The  Board 
also  requests  comment  on  whether 
institutions  should  be  permitted  to  refer 
to  interest  paid  on  an  account  as 
"profit,"  or  if  the  use  of  the  term  in 
advertisements  could  mislead 
customers.  The  Board's  Regulation  Q  (12 
CFR  217.6(01  and  the  advertising  rules 
for  deposit  accounts  of  the  other  federal 
regulatory  agencies  have  for  years 
prohibited  use  of  that  term  in  deposit 
account  advertisements  on  the  grounds 
that  the  term  implies  a  return  on  an 
investment,  something  typically 
associated  with  nondeposit  accounts. 

Advertising  "free" accounts.  Section 
263(c)  of  the  act  prohibits  an  institution 
from  advertising  an  account  as  a  free  or 
no-cost  account  if:  (1)  A  regular  service 
or  transaction  fee  may  be  imposed;  (2)  a 
fee  may  be  imposed  if  any  minimum 
balance  requirement  is  not  met;  or  (3)  a 
fee  is  imposed  if  the  consumer  exceeds  a 
specified  number  of  transactions.  The 
proposed  regulation  captures  these 
rules,  but  provides  a  different 
organizational  approach.  Institutions 
would  no!  be  permitted  to  describe  an> 
account  as  "free"  or  "no-cosf  (or  words 
of  similar  meaning)  if  any  "maintenance 
or  activity"  fee  might  be  imposed  on  the 
account.  A  maintenance  or  activity  fee 
includes,  for  example,  periodic  service 
charges;  per  check  fees;  fees  imposed  to 
deposit,  withdraw  or  transfer  funds;  and 
fees  to  receive  copies  of  checks  written 
on  the  account.  It  also  includes  fees 
imposed  if  a  minimum  balance 
requirement  is  not  met  or  if  a 
transaction  limit  is  exceeded.  iK 
maintenance  or  activity  fee  would  not 
include  fees  such  as  stop  payment  fees 
or  fees  for  returned  checks,  or  fees 
unrelated  to  the  account  such  as  a  fee 
for  purchasing  a  cashier's  check  or 
traveller's  checks. 

Potential  loss  of  principal.  The  Board 
proposes  one  additional  disclosure 
beyond  those  in  the  statute,  for 
advertisments  for  deposits  that  involve 
the  risk  of  loss  of  principal,  such  as 
tho?e  denominated  in  a  foreign  currency 
f.is  discussed  in  §  230.2  in  the  definition 
of  "account").  To  ensure  that  consumers 
are  not  misled  about  such  accounts,  the 
Board  believes  any  advertisement 
should  state  that  fluctuations  in  the 
exchange  rate  of  foreign  currencies 
could  result  m  a  loss  of  principal.  The 
Bocird  requests  comment  on  whether 
institutions  also  should  state  that  any 
such  loss  is  not  covered  by  deposit 
insurance.  As  with  all  advertisements, 
institutions  would  be  prohibited  from 
stating  any  rate  or  yield  figure  in 
advertisements  unless  it  is  stated  as  an 
annual  percentage  yield.  Furthermore, 
the  annual  percentage  yield  stated 


would  not  factor  in  any  value  derived 
from  currency  fluctuations,  A  figure  that 
reflected  fluctuations  in  exchange  rates 
would  factor  in  information 
fundamentally  different  from  that  used 
for  other  deposit  account  offerings,  and 
could  lead  consumers  to  be  confused 
about  the  yield  when  comparing 
accounts.  The  Board  solicits  comment 
on  whether  institutions  should  be 
permitted  to  provide  an  example  to 
illustrate  potential  returns  on  such  a 
product  based  on  currency  fluctuations. 
If  such  an  example  were  permitted,  the 
Board  believes  all  institutions  should 
use  a  standardized  length  of  time  in 
calculating  such  a  return.  The  Board 
requests  comment  on  what  amount  of 
time  should  be  used,  and  whether  more 
than  one  example  should  be  provided  to 
show  both  a  short-term  and  a  longer- 
term  effect  of  currency  fluctuations  on 
such  an  account. 

Paragraph  (b) — Permissible  Rates 

Section  263(a)  of  the  act  provides  that 
a  reference  to  a  specific  interest  rate, 
yield,  or  rate  of  earnings  in  an 
advertisement  triggers  a  duty  to  state 
certain  additional  information,  including 
the  annual  percentage  yield.  The 
proposed  regulation  requires  that  if  any 
rate  or  yield  is  stated  it  must  be  the 
"annua!  percentage  yield,"  using  that 
term  The  Board  requests  comment  on 
whether  institutions  should  be  permitted 
to  use  the  abbreviation  "APY"  in 
advertisements,  given  the  space  and 
time  constraints  typically  involved  in 
advertisements. 

Except  for  the  simple  interest  rate,  as 
explained  below,  no  other  rate  or  yield 
(such  as  an  "average"  or  "aggregate" 
percentage  yield)  could  be  included  in 
an  advertisement.  The  Board  believes 
that  allowing  institutions  to  state  rates 
or  yields  in  addition  to  the  annual 
percentage  yield  would  conflict  with  the 
act's  stated  purpose  of  providing 
uniform  disclosures  to  enable  consumers 
to  compare  accounts.  Also,  the  Board  is 
concerned  that  permitting  other  rates  to 
be  stated  in  addition  to  the  annual 
percentage  yield  would  result  in 
advertisements  with  a  confusing  array 
of  terms  and  numbers. 

The  Board  believes,  however,  that  the 
act  permits  the  simple  interest  rate  to 
the  stated  in  advertisements  in  addition 
to  the  annual  percentage  yield.  Thus,  the 
Board  s  proposal  allows  the  simple 
interest  rate,  using  that  term,  to  appear 
in  conjunction  with  (but  not  more 
conspicuously  than)  the  annual 
percentage  yield.  (The  standard  of 
allowing  simple  interest  rates  but 
limiting  their  prominence  is  one  that  is 
in  Regulation  Z,)  The  proposed 
regulation  would  not  permit  institutions 


to  refer  to  the  simple  interest  rate  as  the 
"annual  percentage  rate"  in 
advertisements.  (See  the  discussion  of 
this  issue  in  the  supplementary 
information  accompanying  {  230.2(k).) 

Paragraph  (c) — Advertisement  of  Terms 
That  Require  Additonal  Disclosures 

Section  263(a)  of  the  act  requires 
additional  information  to  be  provided  in 
deposit  account  advertisements  if  the 
advertisement  refers  to  a  specific  rate  of 
interest,  yield,  or  rate  of  earnings.  The 
act  also  imposes  special  format  rules  in 
certain  cases  to  ensure  that  a 
consumer's  attention  is  drawn  to  terms 
such  as  any  differences  in  the  annual 
percentage  yield  if  a  minimum  balance 
is  not  met.  The  proposal  generally 
follows  the  act's  approach  for  the  format 
and  content  of  advertisements,  but 
simplifies  the  order  of  the  information 
provided. 

The  proposed  regulation  provides  that 
a  reference  to  an  armual  percentage 
yield  "triggers"  advertising  disclosures. 
Since  other  rates  are  not  permitted 
(except  for  the  simple  interest  rate, 
which  in  turn  requires  a  statement  of  the 
annual  percentage  yield),  the  regulation 
does  not  include  any  other  "rate 
triggers."  (See.  however,  the  discussion 
of  bonuses  in  S  230,8(d).) 

There  is  no  requirement  that  deposit 
account  advertisements  state  an  annual 
percentage  yield  figure.  Stating  other 
information  in  advertisements — such  as 
"one.  three,  and  five  year  CDs 
available"  or  "high  rates  available" — 
does  not  trigger  the  duty  to  stata  other 
terms  of  the  account.  The  Board 
requests  comment  on  whether  a 
reference  to  a  rate  such  as  "we  pay  the 
rate  available  for  90-day  U.S.  Treasury 
bills"  is  so  closely  akin  to  stating  a 
specific  rate  that  the  advertising 
disclosures  should  be  triggered. 

Special  rules  apply  to  tiered  rate 
accounts:  if  an  institution  states  an 
annual  percentage  yield  in  an 
advertisement,  it  would  have  to  state  all 
of  the  annual  percentage  yields, 
including  those  required  to  be  shown  as 
a  range,  as  well  as  the  corresponding 
minimum  balance  requirements.  (See 
appendix  A  for  annual  percentage  yield 
calculations  for  tiered  rate  accounts.) 
For  example,  assume  an  institution  pays 
a  stated  simple  interest  rate  only  on  that 
portion  of  the  balance  within  the 
following  specified  balance  levels  (that 
is.  Tiering  Method  B  described  in 
appendix  A),  and  compounds  interest 
daily: 
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Simc*fl  prnerest  raW 


DecKMtt  baianca 
re<]ured  lo  mm  rate 


5  25 ... 

5  50... 
5  75... 


101-  <$2,500. 

s^soo-  <$i5.ooo 

$15.000-$100,000 


Computing  the  figures  in  accordance 
with  appendix  A.  the  institution  would 
have  to  state  the  following  annual 
percentage  yields: 


Armj*  oerrxriaqe  yi«*d 


Balance  regured 


5  ?9 

5  39-5.61 .. 
5  61-5.87.. 


$.0i-  <_  52,500. 
S2.S0O-  <  $15,000. 
$15.00O-$1 00,000. 


If  a  trigger  term  is  stated,  the 
advertisement  must  provide  the 
disclosures  listed  in  paragraph  (c)  in  a 
clear  and  conspicuous  manner. 

Paragraph  (c)(1)  ' 

The  regulation  would  require 
institutions  that  advertise  variable  rate 
accounts  to  state  that  the  rate  may 
change  after  the  account  is  opened. 
Although  the  act  does  not  expressly 
require  the  statement,  section  285(2) 
authorizes  the  Board  to  prescribe 
modifications  for  advertising  rules 
relating  to  the  annual  percentage  yield 
on  variable  rate  accounts.  The  Board 
believes  that  a  brief  statement  alerting 
the  consumer  to  possible  changes  in  the 
annual  percentage  yield  is  necessary  in 
advertisements. 

Paragraph  {c)(2) 

The  act  and  proposed  regulation 
require  that  advertisements  that  state 
the  annual  percentage  yield  also  state 
the  period  during  which  accounts  with 
that  annual  percentage  yield  will  be 
offered.  For  example,  if  an  institution 
only  guarantees  its  rates  for  a  week,  its 
advertisement  might  state  "this  annual 
percentage  yield  is  available  from  June  1 
through  June  8." 

Paragraph  (c)(5) 

This  paragraph  implements  section 
263(a)(3)  of  the  act.  It  requires  that 
advertisements  state  any  time 
requirement  necessary  to  earn  the 
advertised  yield.  The  Board  proposes  to 
limit  this  provision  to  time  deposits.  If 
an  institution  advertises  a  one-year 
certificate  of  deposit,  it  would  state  that 
time  period.  It  also  requires 
advertisements  to  state  any  lower 
annual  percentage  yield  that  will  be 
earned  if  funds  are  withdrawn  prior  to 
meeting  the  minimum  time  requirement. 

The  Board  sohcits  comment  on 
whether  to  incorporate  the  ciirrent  rule 
contained  in  Regulation  Q  (12  CFR 
217.6(d))  that  addresses  deposits  with 


time  requirementa  greater  than  one  year. 
That  rule  requires  that,  if  a  time 
requirement  is  greater  than  one  year,  the 
advertisement  must  state  that  period  in 
equal  prominence  to  the  annual 
percentage  yield,  along  with  any  lower 
annual  percentage  yield  that  will  apply 
if  funds  are  withdrawn  prior  to  maturity. 

Paragraph  (c)(6) 

The  act  requires  deposit  account 
advertisements  to  contain  a  statement 
that  "fees  or  other  conditions'  could 
reduce  the  "yield"  on  the  account  The 
proposed  regulation  requires  the 
statement  but  uses  the  term  "earnings" 
rather  than  yield.  The  act  does  not 
mandate  terminology,  and  the  Board 
believes  the  term  earnings  more 
accurately  conveys  the  impact  of  fees  on 
the  account,  since  in  no  event  does  the 
annual  percentage  yield  take  fees  into 
account.  The  Board  proposes  to  require 
this  statement  if  an  institution  can 
impose  any  of  the  maintenance  and 
activity  fees  discussed  in  5  230.8(a) 
(discussing  "free"  accounts).  Thus,  for 
example,  die  statement  would  appear  on 
advertisements  for  interest-bearing 
transaction  accoimta  that  impose  a 
monthly  service  charge  or  a  fee  if  a 
minimum  balance  is  not  maintained. 

The  Board  solicits  comment  on 
whether  the  phrase  "or  other 
conditions"  should  be  retained  as  peri 
of  the  notice.  Are  there  account  terms 
other  than  fees  that  should  be 
communicated  by  this  statement? 

Paragraph  (c)(7) 

The  Board  proposes  that 
advertisements  for  time  deposits  with 
stated  maturities  of  less  than  one  year 
include  a  statement  that  the  disclosed 
annual  percentage  yield  assumes  all 
funds  will  be  on  deposit  for  a  full  year  at 
the  initial  simple  interest  rate.  The  act 
does  not  expressly  require  such  a 
statement,  but  section  265  of  the  act 
authorizes  the  Board  to  modify  diclosure 
requirements  relating  to  advertising 
annual  percentage  yields  for  accounts 
with  an  annual  percentage  yield 
guaranteed  for  less  than  a  year.  The 
Board  believes  the  statement  would  be 
an  important  reminder  to  consumers 
that  the  annual  percentage  yield  is 
calculated  on  a  certain  assumption  (that 
is,  that  the  funds  remain  on  deposit  for 
one  year,  at  the  initial  advertised  rate) 
which  may  not.  in  fact,  occur.  The  Board 
requests  comments  on  whether  the 
statement  should  be  required,  and 
whether  it  should  be  limited  to  accounts 
with  stated  maturities,  such  as 
certificates  of  deposit.  Should  the 
statement  also  be  required  in 
advertisements  for  transaction  accounts 
and  savings  accounts,  for  example,  since 


actual  account  activity  in  such  cases 
also  mrfV  not  correspond  to  the  one-year 
assumption  on  which  the  annual 
percentage  yield  is  based? 

Paragnph  (c)(8) 

The  3ot  requires  that  advertisements 
include  a  statement  that  an  interest 
penalty  will  be  imposed  for  early 
withdrawal.  The  Board's  Regulation  Q 
and  the  deposit  account  advertising 
rales  of  the  other  federal  financial 
regulatory  agencies  currently  require  a 
similar  notice,  but  limit  it  to 
advertisements  for  time  deposits.  The 
act  is  not  so  limited.  The  Board  requests 
comment  on  whether  the  statement 
should  be  required  only  for  tune 
deposits  contdming  provisions  for 
possible  early  withdrawal  penalties  (the 
position  ref.ected  in  the  proposed 
regulation),  or  whether  it  should  be 
required  in  other  ciises.  For  example, 
some  accounts  offer  bonuses  that  may 
be  "reclaimed"  if  funds  are  withdrawn 
before  an  agreed  upon  date.  Some  nun- 
time  deposi's  assess  a  fee  if  a  consumer 
closes  the  account  within  30  days  of 
account  opening.  The  Board  requests 
coniment  on  whether  a  discios-ore  unJt.r 
§  230.8(c)(H)  should  be  required  m  cases 
such  SB  these. 

The  term)no'M:>gy  of  the  proposed 
disclosure  is  suniiar  to  the  act,  but  ooes 
not  include  the  word  "interest"  (or 
"substantial,"  as  is  required  by 
Regulation  Q).  The  Board  requests 
comments  whether  either  term  should  be 
required  \n  the  statement. 

Paragraph  (d) — Bonuses 

The  propo,9ed  regulation  treats 
bonuses  as  a  trigger  ierm.  if  a  bonus  is 
advertised,  an  explanation  of  the 
conditions  that  must  be  met  for  bonuses 
to  be  paid  and  when  they  will  be  paid 
also  must  be  stated,  along  vvith  the 
annual  percentage  yield  and  the  Whti.s 
listed  m  paragraph  (c)  of  this  section. 
Although  the  act  dees  not  expressly 
require  the  bonus  disclosures,  the  Board 
believes  \he  additicnai  information  is 
consistent  with  the  act's  purpose  to 
provide  uniform  disclosures  to  compare 
accounts,  and  requests  comments  on  the 
proposal.  The  Board  is  concerned  that 
consumers  may  be  misled  if  full 
information  is  included  in 
advertisements  about  interest  earnings 
while  bonus  "earnings"  are  not 
explained. 

Possible  limited  exemption  for 
broadcast  and  other  media.  Section 
263;b)  of  the  act  authorizes  the  Board,  if 
it  finds  the  disclosures  lo  be 
unnecessarily  burdensome,  to  exempt 
"broadcast  and  electronic  media  and 
outdoor  advertising  '  from  stating  any 
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initial  deposit  requirement,  or  stating 
that  fees  or  other  conditions  could 
reduce  the  return.  The  statute  limits  any 
relaxation  of  the  advertising  rules  to 
these  two  disclosures.  The  Board  solicits 
comment  on  whether  such  an  exemption 
should  be  made  and,  if  so,  why  these 
disclosures  place  an  unnecessary 
burden  on  depository  institutions.  The 
Board  also  requests  comment  on  the 
merits  of  an  additional  exemption  for 
the  statement  for  accounts  with  a 
maturity  of  less  than  one  year  that  the 
annual  percentage  yield  assumes  that 
funds  remain  on  deposit  for  a  full  year 
at  the  initial  rate  (a  provision  not  in  the 
statute). 

Although  the  statute  is  quite  specific 
in  the  categories  of  advertising  that  can 
qualify  from  a  relaxation  of 
requirements,  there  may  be  other 
comparable  situations  that  perhaps 
should  be  treated  similarly.  For 
example,  should  an  exemption  be 
considered  for  advertisements  inside  a 
depository  institution,  such  as  lobby 
boards,  since  consumers  can  obtain 
account  disclosures  during  business 
hours? 

Section  230.9 — Enforcement  and  Record 
Retention 

Paragraph  (c) — Record  Retention 

The  Board  proposes  to  require 
institutions  to  retain  records  regarding 
their  compliance  with  their 
responsibilities  under  the  proposed 
regulation  for  a  minimum  of  two  years 
after  disclosures  are  required  to  be 
made.  Two  years  is  the  period 
commonly  used  under  the  Board's  other 
consumer  regulations  (for  example. 
Regulations  Z  and  E).  Furthermore, 
given  the  frequency  of  examinations  by 
the  enforcement  agencies,  a  record 
retention  requirement  of  this  length 
should  allow  an  institution's  exammers 
adequate  review  of  pertinent 
documentation  during  penodic 
examinations. 

The  Board  contemplates  that  records 
may  be  stored  by  use  of  microfiche, 
microfilm,  magnetic  tape,  or  other 
methods  capable  of  accurately  retaining 
and  reproducing  information.  The 
institution  need  not  retain  disclosures  in 
hard  copy,  as  long  as  it  retains  enough 
information  to  reconstruct  the  required 
disclosures  or  other  records. 

Appendix  A — AnniMl  Percentage  Yield 
Calculation 

Appendix  A  establishes  the  rules  that 
institutions  would  use  to  calculate  the  annual 
percentage  yield.  The  proposed  appendix 
contains  two  main  parts:  Part  I  discusses  the 
calculations  for  advertisements  and  account 
disclosures,  and  Part  n  deals  with  periodic 
statement  calculations.  The  Board  is 


proposing  only  two  annual  percentage  yield 
formulas  in  Part  L  a  "general"  formula  that 
can  be  used  for  all  typ>es  of  accounts  and  a 
"simple"  formula  that  can  be  uied  for  those 
accounts  that  have  a  maturity  of  one  year  or 
that  have  an  unstated  matunty  The  appendix 
provides  several  examples  to  illustrate  how 
these  formulas  work.  The  8pp«?ndix  f  xplains 
the  general  rules  and  describes  bow  they 
should  be  applied  in  more  complicated 
accounts,  such  as  stepped  rale  and  tiered  rate 
accounts  If  an  account  has  two  types  of 
features,  such  as  variable  and  tiered  rales,  ell 
applicable  rules  would  have  to  be  followed. 
Part  II  contains  a  single  formula  for 
calculating  the  annual  percentage  yield  of 
periodic  statements,  with  no  special  rules  for 
multiple  rate  accounts. 

The  appendix  provides  that  the  annual 
percentage  yield  shall  reflect  only  interest, 
and  may  not  include  the  value  of  any 
bonuses,  Factonng  m  the  value  of  a  tniinus 
would  add  significant  complexity  to  the 
calculation  of  the  annual  percenLagp  yield. 
For  example,  the  value  would  have  to  be 
established  as  well  as  when  the  merchandise 
is  provided  to  the  consumer.  If  a  cash  bonus 
18  Riven,  assumptions  would  have  to  lie  made 
about  whether  the  bonus  is  deposited  eno 
whether  interest  is  accrued  on  the  sum  The 
Board  solicits  comment  on  this  propoiiai  to 
exclude  all  bonuses  from  the  cfilrulHtion. 

The  proposed  annual  percentage  yield 
calculation  also  excludes  any  amoun!»  thai 
are  determined  by  circumstances  that  may  or 
may  not  occur.  For  example,  an  institution 
may  provide  earnings  to  the  consumer  based 
on  changes  m  certain  stock  market  mdicators 
(from  the  date  an  account  is  opened  to  the 
date  it  matures  or  is  closed,  for  example)  or 
on  foreign  currency  fluctuations  The  annual 
percentage  yield  for  these  and  simuar  t>  pes 
of  accounts  would  exclude  such  pclential 
earnings.  Similarly,  if  an  institution  ctu'uses 
to  pay  01%  addiUonal  interest  for  eacti  point 
scored  in  a  future  sporting  evtnt.  that 
potential  would  not  be  reflected  m  ihe  annual 
percentage  yield.  Such  features  would  be 
disclosed  as  variable  rate  features  under 
proposed  J  Z:iO,4(b|jlHii).  Ho  the  extent  the 
insUtution  paid  such  interest  on  the  account, 
the  annual  percentage  yield  on  the  periodic 
statement  would  capture  this  interest  j 

The  Board  i»  proposing  that  institutions 
calculate  the  annua!  percentage  yield  by 
rounding  the  figure  to  the  nearest  one 
hundredth  of  one  percentage  point,  and 
showing  if  to  two  decimal  places.  Thi.s,  li  an 
institution  calculated  an  anuual  percentage 
yield  to  be  5.644%.  that  figure  should  be 
rounded  down,  and  shown  as  5,64%,  ^  645% 
would  be  rounded  up  and  disclosed  a«  5  66% 
The  Board  believes  it  is  necessary  to  show 
annual  percentage  yields  to  two  deuraal 
places  to  enable  consumers  to  adequately 
compare  accounts. 

The  Board  solicits  comment  on  whether  a 
tolerance  for  accuracy  should  be  provided  fur 
calculating  the  annual  percentage  yield,  Thp 
statute  does  not  expressly  provide  a 
tolerance.  The  appendix  includes  a  proposed 
tolerance  of  Vao  of  1  percentage  point  {  i)f<\  ) 
The  Etoard  is  not  proposing  to  use  the  same 
tolerance  for  the  annual  percentage  rate 
found  in  Regulation  Z  t  V»  of  one  percentage 
point  for  regular  transactiona,  or  V4  of  one 


percentage  p<:iint  for  im»gu!rir  transac  tii.>n?i 
First,  the  Truth  in  landing  Art  itself  provides 
for  a  '^  percent  toieranre  and  authonzes  the 
fiuRrd  to  designatp  s  tolerance  for  more 
r  irr;  it'x  transaoiKir.s  Second,  the  calculation 
if  the  annual  percentage  rate  is  more 
.  Mmpi^.a!f>d  than  the  calculation  of  the 
hr.nual  percentage  yield,  since  the  annual 
percentage  rate  factor*  in  fees  paid  by  the 
consumer  (m  well  as  interest),  the  frequency 
and  amount  nf  the  consumer's  payments,  the 
t.nimg  of  disbursements  from  the  creditor  to 
the  consumer,  and  other  factors.  Such 
complexities  are  not  present  in  the  annual 
percentage  yield  calculation.  The  Board 
solicits  comment  on  whether  a  tolerance  is 
■peded  at  ail.  and,  if  »o,  whether  ^o  of  1 
perrent  would  \w  an  Hripropnstp  one. 

Part  I.  Annual  Percentage  Yieia  for  Account 
Disclosures  and  Advertising  Purposes 

A.  General  Rules 

In  general,  the  annual  percentage  yield 
reflects  the  relahonahip  between  the  amount 
of  interest  to  be  earned  by  the  consumer  for 
the  term  of  the  accoimt  (including  any 
compounding  of  interest)  and  the  amount  of 
principal  assumed  to  have  been  deposited  to 
earn  that  amount  of  interest.  Institutions 
would  be  required  to  calculate  the  annual 
percentage  yield  based  on  the  actual  mmiber 
of  lift  y 8  m  the  term  of  the  account  If  an 
fti  count  has  an  iinrtaied  matunty,  mstitulions 
would  calculate  the  annual  percentage  yield 
f  rtSfd  on  an  assumot;  tprm  of  "fi.^  days. 

For  time  deposi'B  fii'"  n^y  <  •''""-ed  in 
multiples  ."'f  mor'hs   ••■•■*•  l^'',.,'';:  o-">po»es  to 
■,:t'r-7iit  mr-t'Tuioni  '0  "■'■«<'■  "■,(■  ;■  imberof 

■'  V «  or  ptther  the  actual  number  of  days 
.  .  .,j  js,,  n7p)ic.?Me  period,  or  the  number 
::.i-  ,\       J   u     ,'  '<r  any  actual  sequence  of 
that  many  calendar  months.  For  example,  if 
an  Institution  offers  a  six-month  certificate  of 
drposit.  the  institution  could  calculate  the 
annual  percentage  yield  based  on  the  number 
of  days  in  a  particular  mx -month  period,  or  in 
any  six-roonUi  penrxi  The  Board  believes 
this  will  minimize  tfie  nffri  of  irwtitutioas  to 
recalculate  the  annual  percentage  yield  on  an 
ongoing  basis.  The  Board  proposes,  however, 
that  institutions  that  choose  to  use  this 
permissive  rule  would  have  to  use  the  same 
number  of  days  to  calculate  the  interest 
figure  used  in  the  annual  percentage  yield 
formula  (where  "Interest"  is  divided  by 
"Principal").  Thus  ,  the  institution  with  the 
six-month  certificate  of  deposit  above  could 
base  the  annual  percentage  yield  calculatioa 
on  any  number  of  days  from  181  to  164,  since 
various  six-month  periods  could  contain  that 
range  of  days.  If  the  institutioo  chose  to  use 
181  days  as  the  "Days  in  Term,"  it  must  also 
use  181  days  to  compute  the  "Interest"  figure 
..!-»-d  in  itie  formula.  An  fnstitutioo  would  not 
:w  penruited  to  use  IPl  as  the  "Days  in 
i  i>rm    and  use  an    Interest    figure  based  on 
183  days.  {The  amount  of  interest  paid  by  the 
institution  would  have  to  be  t>ased  on  the 
actual  number  of  days  in  the  account  due  to 
the  requirement  to  pay  mterest  on  the 
principal  in  the  account  each  day.  See  S  230.7 
of  the  regulation.) 
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D.  Accounts  With  Tiered  Rates  (Different 
Rates  Apply  Depending  on  Balance  Level) 

Due  to  the  nature  of  tiered  rate  accounts  (in 
which  the  simple  interest  rate  paid  on  the 
account  is  determined  by  reference  to 
specified  balance  levels),  the  Board  believes 
special  rules  are  required  to  enable 
consumers  to  compare  annual  percentage 
yields  for  such  accounts. 

The  appendix  sets  out  the  two  basic 
methods  of  tiering  used  by  institutions  to 
calculate  the  interest  they  will  pay  on  such 
accounts.  In  the  first  method  (shown  in  the 
appendix  as  "Tienng  Method  A"),  an 
institution  pays  the  applicable  "tiered" 
interest  rate  on  the  entire  amount  of  the 
deposit.  For  accounts  of  this  type,  institutions 
must  state  the  annual  percentage  yield  that 
applies  to  each  balance  tier.  In  the  example 
given  in  the  appendix,  this  results  in  three 
separate  annual  percentage  yields  to  be 
disclosed^-one  for  each  tier.  Other  than  the 
fact  that  multiple  annual  percentage  yields 
must  be  stated  for  these  types  of  accounts, 
each  annual  percentage  yield  is  calculated 
according  to  the  general  rule  in  the  appendix. 

In  the  second  method  of  calculating  interest 
on  tiered  rate  accounts  (shown  in  the 
appendix  as  'Tiering  Method  B"),  institutions 
do  not  pay  the  applicable  tiered  intertest  rate 
on  the  entire  amount  of  the  deposit,  but  only 
on  the  portion  of  the  deposit  balance  that 
falls  within  each  specified  tier.  For 
institutions  that  compute  interest  in  this 
manner,  a  range  of  annual  percentage  yields 
must  be  provided  for  each  tier,  other  than  for 
the  first  tier — to  accurately  reflect  how 
interest  is  paid.  The  low  end  of  each  range  is 
figured  on  the  highest  balance  in  the  tier.  This 
approach  requires  an  assumed  balance  for 
the  highest  tier  in  cases  where  the  balance  in 
the  account  is  not  limited.  The  appendix  is 
written  with  an  assumed  high  balance  of 
$100,000.  The  Board  solicits  comment  on  what 
the  high  end  of  each  range  should  be.  Several 
alternatives  exist:  Using  any  limit  established 
by  the  institution  in  its  account  agreement: 
permitting  any  amount  to  be  used  if  a  limit  is 
not  set  forth  in  an  agreement;  or  using 
$100,000,  since  that  is  the  current  amount  for 
which  accounts  are  federally  insured. 

Part  III.  Annual  Percentage  Yield  for  Periodic 
Statements 

The  annual  percentage  yield  calculation  for 
the  periodic  statement  is  similar  to  that  used 
for  advertising  and  opening  account 
disclosures.  The  annual  percentage  yield  is 
transaction  specific  for  the  periodic 
statement.  It  reflects  the  relationship  of  the 
interest  Sctually  paid  and  credited  to  the 
consumer's  account  during  the  period  and  the 
average  daily  balance  in  the  account  for  the 
period.  Thus,  the  annual  percentage  yield 
factors  in  the  actual  number  of  days  in  the 
statement  period,  as  well  as  the  actual 
interest  and  principal.  It  uses  the  same  basic 
general  formula  as  used  in  Part  I.  but  reflects 
the  actual  interest  earned  and  average  daily 
balance  during  the  period  covered  by  the 
statement. 

Appendix  B — Model  Clauses  and 
Sample  Forms 

The  .T.outi.  „.duses  and  sample  forms  in 
appendix  B  are  intended  for  optional  use  by 


financial  institutions  to  aid  compliance  with 
the  disclosure  requirements  of  SS  230.4 
(account  disclosures)  and  230.5  (change  in 
terms).  Section  269(b)  of  the  act  provides  that 
institutions  that  use  these  forms  and  clauses 
will  be  in  compliance  with  the  disclosure 
provisions  of  the  act.  In  addition,  use  of  any 
modified  model  form  or  clause  will  also  be 
considered  in  compliance  as  long  as  the 
institution  does  not  delete  information 
required  by  the  act  of  rearrange  the  format  so 
as  to  affect  the  substance,  clarity,  or 
meaningful  sequence  of  the  forms  and 
clauses. 

As  discussed  in  the  supplemental 
information  to  S  230.3(a),  the  proposal 
provides  for  flexibility  in  designing  the 
format  of  the  disclosures.  Institutions  can 
either  prepare  a  single  document  that 
contains  disclosures  for  several  accounts 
offered  or  prepare  individual  disclosures  for 
each  type  of  account. 

The  Board  requests  comment  on  what 
additional  model  forms  and  clauses  should 
be  included  in  appendix  B.  For  example,  a 
model  form  for  periodic  statemets  was  not 
included  with  the  proposal  since  the 
disclosure  requirements  only  duplicate  of 
slightly  augment  the  information  currently 
provided.  Comment  is  requested  on  whether 
such  a  model  form  is  necessiuy. 

I.  B-1  Model  Clauses 

Clause  (a)(ii)  contains  alternative  language 
for  disclosing  how  the  annual  percentage 
yield  is  determined  in  variable  rate  accounts. 
This  reflects  the  alternative  definitions  of  a 
variable  rate  account  proposed  in  S  230.2(o). 

Clause  (a)(iv)  contains  alternative  language 
for  describing  tiered  rate  accounts.  As 
explained  in  appendix  A.  there  are  two  types 
of  tiered  rate  accounts.  The  first  type  pays 
the  same  higher  rate  on  the  entire  balance  in 
the  account  if  the  balance  exceeds  the  cutoff 
figure.  The  second  type  of  tiered  rate  account 
pays  a  lower  simple  interest  rate  on  deposits 
up  to  a  certain  cutoff  level,  and  a  higher  rate 
only  on  amounts  above  the  cutoff  level.  An 
institution  must  provide  the  disclosure  that 
describes  its  method  of  calculating  interest. 

Clauses  (d)(i) — (iii)  contain  alternatives  for 
disclosing  any  minimum  balance 
requirements  associated  with  the  account. 
The  regulation  requires  that  the  disclosures 
state  any  minimum  balance  that  is  required 
to  open  the  account,  avoid  the  imposition  of 
fees  or  obtain  the  annual  percentage  yield 
disclosed.  If  a  fee  is  incurred  for  not 
maintaining  a  minimum  balance,  it  may  be 
stated  either  with  this  disclosure  or  with 
other  fees  (of  both). 

Clause  (f)  contains  a  model  format  for  use 
in  disclosing  fees.  Institutions  would  be 
required  to  disclose  either  the  amount  of  any 
fees  that  may  be  imposed  in  connection  with 
the  account  or  provide  an  explanation  of  how 
the  fee  will  be  determined.  In  addition,  the 
disclosure  must  state  the  conditions  under 
which  the  fee  may  be  imposed  if  that  is  not 
clear  from  name  and  description  of  the  fee. 
(See  discussion  of  S  230.4(b)(5)  regarding 
examples  of  fees  that  may  be  assessed  in 
connection  with  the  account.) 

Clause  (g)  contains  model  language  for 
disclosing  transaction  limitations.  If  a  fee  is 
imposed  for  exceeding  the  established 


limitation,  i!  rr,;iy  either  be  stated  with  this 
disclosure  or  w:th  other  fees  (or  both) 

Clauses  (h)  {early  withdrawal  penalty)  and 
(i)  (renewal  policy]  would  be  required  osdnly 
for  time  deposits. 

2.  B-3  Sample  Form 

This  sample  illustrates  the  use  of  one 
general  multi-purpose  disclosure  form  for 
several  accounts  offered  by  an  institution. 
The  disclosures  are  for  a  money  market 
account.  Through  the  use  of  check  marks,  thff 
disclosure  clearly  indicates  which  fees  and 
terms  apply  to  the  money  market  account.  A 
chart  is  included  to  illustrate  one  method  of 
presenting  information  for  multiple  accounts. 
Institutions  could  either  have  the  form 
preprinted  (and  marked  accordingly)  for  each 
account  listed,  or  have  the  information  filled 
out  at  the  time  the  account  is  opened.  The  fee 
shown  in  this  sample  (as  well  as  in  B-4)  are 
based  on  average  charges  for  particular 
services  found  in  various  national  studies. 

3.  B-4  and  B-5  Sample  Forms 

These  samples  illustrate  indi\idual 
disclosures  for  two  different  types  of 
accounts  (a  certificate  of  deposit  and  a  NOW 
account). 

4.  Samples  B-6  and  B-7 

These  samples  illustrate  the  requirements 
for  advertisements,  fount  in  \  230.8  of  the 
proposed  regulation.  Specifically,  the  samples 
demonstrate  how  a  certificate  of  deposit  and 
a  money  market  account  could  be  advertised 
in  comphance  with  the  regulation.  The 
advertisement  for  the  money  market  account 
shows  how  an  institution  that  pays  the 
simple  interest  rate  on  the  entire  deposit 
would  state  the  annual  percentage  yields. 
(This  method  is  discussed  in  appendix  A  as 
'Tiering  Method  A.")  Since  civil  liability 
applies  to  violations  of  the  advertising 
requirements,  the  Board  is  proposing  to 
include  sample  forms  for  institutions  for 
advertising.  Comment  is  requested  on 
whether  sample  advertisements  should  be 
included  at  all  and,  if  so,  whether  the 
samples  provided  are  useful. 

.Appendix  C — Effect  on  State  laws 

This  appendix  outlines  the  standards 
and  process  used  for  state  law 
determinations. 

.Appendix  D — Issuance  of  Staff 
Interpretations 

The  Board  is  proposing  to  use  the  same 
method  of  providing  interpretations  to  the 
regulation  as  for  Regulations  B.  E.  and  Z.  An 
official  staff  commentary  is  expected  to  be 
issued  in  proposed  form  after  the  proposed 
regulation  becomes  effective  in  the  spring  of 

1993.  Such  a  proposal  would  be  issued  in 
final  form  after  an  opportunity  for  public 
comment,  with  an  immediate  effective  date 
but  with  compliance  not  becoming  mandatory 
for  another  six  months — likely  sometime  inf 

1994.  Thereafter  periodic  updates  of  the 
official  staff  commentary  would  be 
contemplated. 

The  Board  has  established  a  pattern  for 
updating  several  of  its  consumer  regulation 
commentaries:  publish  changes  for  public 
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comment  in  the  autumn,  with  final  rules 
effective  the  following  spring,  but  optional 
until  the  next  October.  The  Board  proposes  to 
follow  this  pattern  with  its  official  staff 
commentary  to  this  new  regulation  and 
solicits  comment  on  whether  this  approai.h 
would  be  helpful.  If  the  public  felt  that 
issuance  of  so  many  proposals  at  the  same 
time  would  be  difficult  to  deal  with,  the 
Board  could  adopt  a  different  schedule  for 
this  regulation — for  example,  publishing  the 
proposed  interpretations  for  comment  in  the 
spring  with  final  versions  adopted  in  the  fall. 

Effective  Date 

Institutions  will  have  to  provide 
disclosures  to  any  consumer  who  opens  an 
account  after  the  effective  date  of  the 
rpgulations.  Institutions  also  will  have  to 
provide  disclosures  for  any  time  account 
renewed  after  the  effective  date,  even  if  tne 
account  was  an  automatically-renewable  one 
and  had  been  opened  prior  to  the  effective 
date.  Similarly,  per.odic  statement 
disclosures  and  change  in  term  notices  would 
have  to  be  provided,  as  applicable,  to  all 
accounts — including  those  opened  pnor  to  the 
effective  date.  Finally,  the  Board  believes  the 
substantive  provision  regarding  the  payment 
of  interest  will  apply  to  existing  accounts  a? 
of  the  effective  date;  it  is  not  limited  to  new 
account  holders. 

(3)  Form  of  Comment  Letters 

As  discussed  above,  comment  letters 
should  refer  to  Docket  No.  R-0753.  The  Board 


requests  that,  when  possible,  comments  be 
submitted  using  a  standard  t\-peface  with  a 
type  size  of  10  or  12  characters  per  inch.  This 
Will  enable  the  Board  to  convert  the  text  Into 
machine-readable  form  through  electronic 
scanning  and  will  facilitate  automated 
retrieval  of  comments  for  review. 

(41  Economic  impact  Statement 

The  Board's  Division  of  Research  and 

Statistics  has  prepared  an  economic  impact 
statement  on  the  proposed  regulation.  A  copy 
of  the  analysis  may  be  obtained  from 
Publications  Services.  Board  of  Governors  of 
the  Federal  Reserve  System,  Washington,  DC 
20551.  or  by  telephone  at  (202)  452-3245. 

15)  Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Pdpe-wnrk  Reduction  Act  of  1980  (44  U.S.C. 
3.5.  5  CFR  1320  13),  the  proposed  information 
collection  will  be  reviewed  by  the  Board 
under  the  authonty  delegated  to  the  Board  by 
the  Office  of  Management  and  Budget  after 
consideration  of  the  comments  received 
during  the  public  comment  period. 

A  detailed  description  of  the  proposed 
recordkeeping  and  disclosure  requirements 
(including  the  reasons  for  them,  Uie 
institutions  that  would  be  subject  to  them, 
and  how  frequently  disclosure  may  be 
required)  is  contained  elsewhere  in  this 
notice 

The  information  collection  is  mandatory 
(105  Stat  2236.  2334).  The  requiremenU  will 
apply  to  both  large  and  small  institutions. 


The  impact  on  small  institutions  will  depend 
upon  the  extent  of  the  disclosures  and  the 
options  for  compliance  offered  by  the  final 
regulations.  Model  disclosures  forms  in  the 
regulation  will  somewhat  ease  compliance 
burdens  on  institutions.  (The  proposed  model 
forms  and  clauses  are  set  forth  in  appendix 
B.) 

The  following  information  about 
paperwork  burden  relates  only  to  the  effect 
of  the  proposal  on  state  member  banks. 
Institutions  that  will  be  subject  to  Regulation 
DD  other  than  state  member  banks  are 
supervised  by  other  federal  agencies:  the 
Federal  Deposit  Insurance  Corporation,  the 
Office  of  the  Comptroller  of  the  Currency, 
and  the  Office  of  Thrift  Supervision.  For 
purposes  of  the  Paperwork  Reduction  Act 
these  agencies  will  report  their  own  estimates 
of  the  paperwork  burden  imposed  by  the 
Truth  in  Savings  requirements. 

The  Board  preliminarily  estimates  that  the 
disclosure  requirement  will  result  in  a  one- 
time reporting  burden  of  206,000  hours  and  an 
annual  reporting  burden  of  1,560.160  hours  for 

Proposed  Lniormation  Collection 

Report  title:  Recordkeeping  and  Disclosure 
Requirements  in  Connection  with  Regulation 
DD  (Truth  in  Savings). 

Report  number  Not  applicable. 

OMB  docket  number  7100-0255. 

Frequency:  As  needed. 

Reporters:  State  member  banks. 


Notice  to  Existing  Accourrtrx>(<Jers  (one  tinrte  t)urd«n)., 
Complete  Disclosures: 

Upon  Request _.. ... 

New  Accounts _. ._..„_ „ 

Rollover  CDs 

Notice  tof  Non-Rollover  CDs «_™ 

Change  in  Terms „.._ „ 

Periodic  Statements 

Advertising „ 


No.  ot  records 

sutfject  to 

requirement 


Estimated  Ome  per 
response 


e.240.000 

907,000 

2.750,000 

600.000 

287,000 

1,100,000 

82,500,000 

12,000 


1.5  min. 

3mia 
2m*n. 
1  fDin. 
1  m*n. 
1  nwi 
1  min. 
60  min. 


Estimated  total 

no  o<  txxxs  ol 

annual  reporting 

burden 


206,000 

45.375 
91,667 
13,334 
4.450 
18.334 
1,375.000 
12.000 


List  of  Subjects  m  12  CFR  Part  230 

Advertising,  Banks,  Banking. 

Consumer  protection.  Deposit  accounts. 
Interest,  L".terest  rates,  Federal  reserve 
system.  Truth  in  savings. 

Pursuant  to  authonty  granted  in 
section  269  of  the  Truth  in  Savings  Act 
(Pub.  L  No.  102-242]  the  Board  proposes 
to  amend  12  CFR  chapter  !1  as  follows: 

Part  230  would  be  added  to  read  as 
follows: 

PART  230— TRUTH  IN  SAVINGS 

230.1  Authority,  purpose,  coverage  and 
effect  on  state  laws 

230.2  Definitions. 

230.3  General  disclosure  requirem.ents. 

230.4  Account  disclosures. 

230.5  Advance  notice  of  change  in  terms 
and  advance  notice  of  matunty. 

230  6     Periodic  statement  disclosures. 


230.7  Payment  of  interest. 

230.8  Advertising. 

230.9  Enforcement  and  record  retention. 
Appendix  A — Annual  percentage  yield 

calculation 
Appendix  B — Model  clauses  and  sample 

forms 
Appendix  C — Effect  on  state  laws 
Appendix  D — Issuance  of  staff 

interpretations. 
Authority:  12  U.S.C.  4301  et  seq. 

§  230.1     Authority,  purpose,  coverage  and 
effect  on  state  lawa. 

(a)  Authority.  This  regulation,  known 
as  Regulation  DD,  is  issued  by  the  Board 
of  Governors  of  the  Federal  Reserve 
System  to  implement  the  Truth  in 
Savings  Act  of  1991,  contained  in  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  fPub,  I.  N'o. 
102-242.  105  Stat.  2236)  C'the  act  J, 


Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
U.S.C,  3501  et  seq.  and  have  been 
assigned  OMB  No.  7100-0255. 

(b)  Purpose.  The  purpose  of  this 
regulation  is  to  enable  consumers  to 
make  informed  decisions  about  deposit 
accounts  at  depository  institutions.  Tne 
regulation  requires  depository 
institutions  to  provide  disclosures  of  the 
terms  and  conditions  on  which  interest 
is  paid  and  fees  are  assessed  against 
deposit  accounts  so  that  consumers  can 
make  meaningful  comparisons  among 
depository  institutions. 

(c)  Coverage.  This  regulation  applies 
to  depository  institutions  except  for 
credit  unions.  In  addition,  the 
advertising  rules  in  §  230.8  apply  to  any 
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person  who  advertises  a  deposit  account 
offered  by  a  depository'  institution. 
including  deposit  brokers  as  defined  in 
section  29(g)(1)  of  the  Federal  Deposit 
Insurance  Corporation  Act  (12  U.S.C. 
183lf). 

(d)  Effect  on  state  laws.  State  law 
requirements  that  are  inconsistent  with 
the  disclosure  requirements  of  the  act 
and  this  regulation  are  preempted  to  the 
extent  of  the  inconsistency.  Additional 
information  on  inconsistent  state  laws 
and  the  procedures  for  requesting  a 
preemption  determination  from  the 
Board  a'"  sp*  ^'^r+h  in  appendix  C. 

§  230 J    Definitions. 

Fjr  purposes  of  this  regulation,  the 
following  definitions  apply: 

(a)  Account  means  a  deposit  account 
held  by  or  offered  to  a  consumer  by  a 
depository  institution.  It  includes 
accounts  such  as  time  deposits  and 
demand,  savings,  and  negotiable  order 
of  withdrawal  accounts. 

(b)  Advertisement  means  a 
commercial  message,  appearing  in  any 
medium,  that  promotes  directly  or 
indirectly  the  availability  of,  or  a 
deposit  in.  an  account. 

(c)  Annua! percentage  yield  means  the 
total  amount  of  interest  paid  on  an 
account,  based  on  the  simple  interest 
rate  and  the  frequency  of  compounding 
for  a  365-day  period  expressed  as  a 
percer.:a2e  calculated  according  to  the 
rules  in  appendix  A. 

(d)  Board  means  the  Board  of 
Governors  of  the  Federal  Reserve 
System. 

(e)  Bonus  means  a  premium,  gift, 
award,  or  other  consideration,  whether 
i.T  the  form  of  cash,  credit,  merchandise, 
or  any  equivalent,  given  or  offered  to  a 
consumer  in  exchange  for  opening, 
maintaining,  or  renewing  an  account  of 
depositing  funds  in  an  existing  account 

(f)  Business  day  means  a  day  on 
which  the  offices  of  a  depository 
institution  are  open  to  the  public  for 
carrymg  on  substantially  all  business 
functions. 

(g)  Consumer  means  a  natural  person 
for  unincorporated  non-business 
association  of  persons)  who  holds  an 
account  primarily  for  personal,  family. 
household,  or  other  non-business 
purposes,  or  to  whom  such  an  account  is 
offered. 

(h)  Depository  institution  and 
irstilution  mean  an  institution  defined 
in  section  19(b)(l)(A)(i)-(vi)  of  the 
Federal  Reserve  Act  (12  U.S.C.  461). 
except  credit  unions  defined  in  section 
19(bUl)(A)(!v).  The  term  includes  state 
and  federally  chartered  banks,  state  and 
federally  chartered  savings  associations. 
and  state  and  federally  chartered 


savings  banks  and  mutual  savings 
banks. 

(i)  Interest  means  any  payment  to  a 
consumer  or  to  a  consumer's  account  for 
the  use  of  funds  in  an  account.  For 
purposes  of  this  regulation,  the  term 
does  not  include  the  payment  of  a 
bonus,  the  waiver  or  reduction  of  a  fee. 
or  the  absorption  of  expenses. 

(j)  Periodic  statement  means  a 
statement  setting  forth  account 
information  that  is  provided  to  a 
consumer  on  a  regular  basis  four  or 
more  times  a  year. 

(k)  Simple  interest  rate  means  the  rate 
of  interest  paid  without  regard  to 
compounding,  shown  as  an  annual 
figure  and  expressed  as  a  percentage. 
For  purposes  of  the  account  disclosures 
in  S  230.4{b)(l)(i).  the  rate  may  be 
referred  to  as  the  "annual  percentage 
rate"  in  addition  to  being  referred  to  as 
the  "simple  interest  rate." 

(1)  State  means  a  state,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  any  territory  or  possession  of 
the  United  States. 

(ra)  Stepped  rate  account  means  an 
account  that  has  two  or  more  simple 
interest  rates  that  take  effect  in 
succeeding  periods  and  are  known  when 
the  account  is  opened. 

(n)  Tiered  rate  account  means  an 
account  that  has  two  or  more  simple 
interest  rates  that  are  determined  by 
reference  to  a  specified  balance  level. 

(o)  Variable  rate  account  (Alternative 
one]  means  an  account  in  which  the 
simple  interest  rate  may  change  after 
the  account  is  opened,  as  long  as  that 
rate  is  determined  by  reference  to  an 
index. 

(Alternative  two]  means  an  account  in 
which  the  simple  interest  rate  may 
change  after  the  account  is  opened, 
except  if  the  institution  contracts  to  give 
at  least  30  days  advance  written  notice 
of  rate  changes. 

5  230J    General  di»c*o«ur»  requirements. 


(a)  General.  D^^,^^.:^:,  .;.aL;t.;:;ons 
shall  make  the  disclosures  required  by 
I  230.4  through  230.6,  as  applicable, 
clearly  and  conspicuously  in  writing  and 
in  a  form  that  the  consumer  may  keep. 
Disclosures  for  each  account  offered  by 
an  institution  may  be  presented 
separately  or  they  may  be  combined 
with  disclosures  for  the  institution's 
other  accounts,  as  long  as  the  applicable 
information  is  clear.  The  disclosures 
shall  reflect  the  legal  obligation  between 
the  consumer  and  the  depository 
institution. 

(b)  Multiple  consumers.  If  an  account 
is  held  by  more  than  one  consumer, 
disclosures  may  be  made  to  any  one  of 
the  consumers. 


(c)  Oral  responses  to  inquiries.  In  an 
oral  response  to  a  consumer's  inquiry 
about  interest  rates  payable  on  its 
accounts,  the  depository  institution  shall 
state  the  "annual  percentage  yield." 
using  that  term.  The  "simple  interest 
rate."  using  that  term,  also  may  be 
stated.  No  other  rate  may  be  stated 

§  230.4    Account  disclosures. 

(a)  Delivery  of  account  disclosures. 

(1)  Account  opening.  The  depository 
institution  shall  provide  the  account 
disclosures  to  the  consumer  before  an 
account  is  opened  or  a  service  is 
provided,  whichever  is  earlier  An 
institution  is  deemed  to  have  provided  a 
service  when  a  fee  required  to  be 
disclosed  is  assessed.  If  the  consumer  is 
not  present  at  the  institution  when  the 
account  is  opened  or  a  ser\'ice  is 
provided  and  has  not  already  received 
the  disclosures,  the  institution  shall  mail 
or  deliver  the  disclosures  no  later  than 
ten  business  days  after  the  account  is 
opened  or  the  service  is  provided, 
whichever  is  earlier. 

(2)  Requests.  A  depository  institution 
shall  provide  the  account  disclosures  to 
any  consumer  upon  request.  If  the 
request  is  made  in  wnting  or  by 
telephone,  the  institution  shall  mail  or 
deliver  the  disclosures  no  later  than 
three  business  days  after  it  receives  the 
request. 

(3)  Renewals  of  time  deposits — 

(i)  Disclosures  requirf^d.  Th.e  renewal 
of  a  time  deposit  is  a  new  account 
requiring  account  disclosures. 

(ii)  Time  deposits  that  n;new 
automatically.  In  the  case  of  time 
deposits  wit.h  a  maturity  of  more  than 
three  months  that  automatically  renew 
at  maturity  without  a  request  from  the 
consumer,  the  institution  shall  mail  or 
deliver  the  account  disclosures  at  least 
30  days  but  not  more  than  60  days 
before  maturity.  For  time  deposits  with  a 
maturity  of  three  months  or  less,  the 
institution  shall  mad  or  deliver  the 
account  disclosures  no  later  than  ten 
business  days  after  the  account  is 
renewed. 

(iii)  Time  deposits  that  renew  by 
consumer  request.  In  the  case  of  time 
deposits  that  renew  only  if  .'■equested  by 
the  consumer,  if  the  consumer  is  no! 
present  at  the  institution  when  the 
request  is  made,  the  institution  shall 
mail  or  deliver  Lhe  account  disclosures 
no  later  than  ten  business  days  after  the 
account  is  renewed. 

(b)  Content  of  account  disdnsures. 
Account  disclosures  shall  include  the 
following: 

(1)  Rate  iiiformatiun — (i)  Annual 
percentage  yeild  and  simple  interest 
rate  The  "annual  percentage  yield"  and 
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the  "simple  interest  rate,"  using  those 
terms,  and  the  period  of  time  the  simple 
interest  rate  will  be  in  effect.  In  the  case 
of  stepped  rate  and  tiered  rate  accounts, 
all  annua!  percentage  yields  and  simple 
interest  rates  must  be  included. 

(ii)  Variable  rates.  In  the  case  of 
variable  rate  accounts: 

(A)  The  fact  that  the  simple  interest 
rate  and  annual  percentage  yield  may 
change; 

(Bj  How  the  simple  interest  rate  is 
determined; 

(C]  The  frequency  with  which  the 
simple  interest  rate  may  change;  and 

(D)  Any  limitation  on  the  amount  the 
simple  interest  rate  may  change. 

(2)  Time  requirements.  In  the  case  of 
time  deposits,  any  time  requirement  to 
obtain  the  annual  percentage  yield 
disclosed. 

(3)  Compounding  and  crediting.  The 
frequency  with  which  interest  is 
compounded  and  credited. 

(4)  Balance  information. 

(i)  Minimum  balance  requirements. 
Any  minimum  balance  required  to: 

(A)  Open  the  account; 

(B)  Avoid  the  imposition  of  fees;  or 

(C)  Obtain  the  annual  percentage 
yield  disclosed. 

Except  for  the  balance  to  open  the 
account,  the  disclosure  shall  include  an 
explanation  of  how  the  balance  is 
determined  for  these  purposes. 

(ii)  Balance  computation  methcd.  .'\n 
explanation  of  the  method  (as  permitted 
by  section  230.7)  used  to  detenr.ine  the 
balance  on  which  interest  is  paid. 

(5)  Fees.  The  amount  of  any  fee  that 
m.ay  be  imposed  in  connection  with  the 
account  (or  on  explanation  of  how  the 
fee  will  be  determined]  and  the 
conditions  under  which  the  fee  may  be 
imposed. 

(6)  Transaction  limitations.  Any 
limitaticns  on  the  num.ber  or  dollar 
amount  of  withdrawal  or  deposits. 

(7)  Early  wstbdrcwo! penalties.  In  the 
case  of  time  deposits,  a  statement  that  a 
penalty  will  be  imposed  for  early 
withdrawal  and  the  conditions  under 
which  such  a  penalty  may  be  assessed. 
The  annual  percentage  yield  and  simple 
interest  rate  that  will  apply  if  the  time 
requirement  is  not  met  shall  also  be 
stated. 

(8)  Renewal  policies.  In  the  case  cjf 
time  deposits,  a  statement  of  whether  or 
not  the  account  will  renew 
automatically  at  maturity.  If  the  account 
will  not  renew  automatically,  an 
explanation  of  what  will  happen  to  the 
funds  after  maturity  if  the  consumer 
does  not  renew  the  account  shall  also  oe 
stated. 

(9)  Potential  loss  of  principal.  In  the 
case  of  an  account  that  involves  the  risk 


of  loss  of  principal,  a  statement  of  that 
fact. 

[c]  Notice  of  existing  account  holders. 
Depository  institutions  shall  include  a 
notice  on  or  with  the  first  periodic 
statement  provided  to  existing  account 

holders  after  March 1993.  The 

notice  shall  state  that  the  account  holder 
may  request  account  disclosures 
containing  terms,  fees,  and  rate 
information  for  the  account. 
Alternatively,  institutions,  may  include 
the  applicable  account  disclosures  (as 
described  in  paragraph  (b)  of  this 
section)  instead  of  the  notice  with  the 
periodic  statement. 

§  230.5     Advance  notice  of  change  in  terms 
and  advance  notice  ot  maturity. 

(a)  Change  in  terms.  A  depository 
institution  shall  give  advance  notice  to 
affected  consumers  of  any  change  in  a 

term  required  to  be  disclosed  under 
§  230.4  if  the  change  may  reduce  the 
annual  percentage  yield  or  adversely 
affect  the  consumer.  The  notice 
describing  the  change  shall  state  the 
effective  date  of  the  change  and  shall  be 
mailed  or  delivered  at  least  30  days 
before  the  effective  date.  The  notice  is 
not  required  for  changes  in  the  simple 
interest  rate  and  corresponding  changes 
in  the  annual  percentage  yield  for 
variable  rate  accounts. 

(b)  .\'otice  of  maturity  for  certain  time 
deposits.  For  time  deposits  with  a 
maturity  of  more  than  three  months  that 
renew  only  if  requested  by  the 
ccinsumer,  the  depository  institution 
shall  give  advance  notice  to  consumers 
that  the  deposit  is  about  to  mature.  The 
notice  shall  state  the  maturity  date  and 
describe  what  will  happen  to  the  funds 
after  maturity  if  the  consumer  does  not 
renew  the  time  deposit.  The  notice  shall 
be  mailed  or  delivered  at  least  30  days 
but  not  more  than  60  days  before 
maturity. 

§  230.6    Periodic  statement  dlsclosures. 

If  a  depository  institution  mails  or 
delivers  a  periodic  statement  the 
statement  shall  include  the  following 
disclosures: 

(a)  Annual  percentage  yield  earned. 
The  "annual  percentage  yield,"  using 
that  term,  earned  during  the  statement 
period,  calculated  according  to  the  rules 
in  appendix  A,  Part  II. 

(b)  Amount  of  interest  paid.  The  dollar 
amount  of  interest  paid  during  the 
statement  period. 

(c)  Fees  imposed.  Fees  required  to  be 
disclosed  under  §  230.4(b)(4J  imposed 
during  the  statement  period.  The  fees 
shall  be  itemized  by  type  and  disclosed 
as  dollar  amounts. 


(d)  Number  of  days  in  period.  The 
total  number  of  days  in  the  statement 

period 

§  230.7    Payment  ol  tnterett 

(a)  Permissible  methods.  Depository 
institutions  shall  calculate  interest  on 
the  full  amount  of  principal  in  an 
account  for  each  day  by  use  of  either  the 
daily  balance  method  or  the  average 
daily  balance  method.' 

(b)  Compounding  and  crediting 
policies.  This  section  does  not  prohibit 
or  require  institutions  to  use  any 
particular  frequency  of  compounding  or 
crediting  of  interest. 

(c)  Date  interest  begins  to  accrue. 
Interest  shall  begin  to  accrue  not  later 
than  the  business  day  specified  for 
interest-bearing  accounts  in  section  606 
of  the  Expedited  Funds  Availability  Act 
(12  U.S  C.  4005  pr  SP(7 ). 

§  *3C  3     Advertising 

(a)  Misleading  or  inaccurate 
advertisements.  An  advertisement  shall 
not  be  misleading  or  inaccurate  and 
shall  not  misrepresent  a  depository 
institution's  deposit  contract.  An 
advertisement  shall  not  refer  to  or 
describe  an  account  as  "free"  or  "no 
cost"  (or  contain  a  similar  term)  if  any 
maintenance  or  activity  fee  may  be 
imposed  on  the  account.  In  the  case  of 
an  account  that  involves  the  risk  of  loss 
of  principal,  that  fact  shall  be  stated. 

(b)  Permissible  rates.  If  an 
advertisement  states  a  rate  of  return,  it 
shall  state  the  rate  as  an  "annual 
percentage  yield,"  using  that  term.  The 
advertisement  shall  not  state  any  other 
rate,  except  that  a  "simple  Interest  rate," 
using  that  term,  may  be  stated  in 
conjunction  with,  but  not  more 
conspicuously  than,  the  annual 
percentage  yield. 

(c)  Advertisement  of  terms  that 
require  additional  disclosures.  If  the 
annual  percentage  yield  is  stated  in  an 
advertisement,  the  advertisement  shall 
state  the  following  information,  to  the 
extent  applicable,  clearly  and 
conspicuously: 

(1)  For  variable  rate  accounts,  a 
statement  that  the  rate  may  change  after 
the  account  is  opened. 

(2)  The  period  of  time  the  annual 
percentage  yield  is  in  e^ect. 


■  Under  the  daily  balance  method,  interest  is 
calculated  by  applying  a  periodic  rate  to  the  full 
amount  of  principal  in  the  account  each  day.  Under 
the  average  daily  balance  method,  interest  Is 
calculated  by  applying  a  periodic  rate  to  the 
average  balance  in  the  account  for  the  period.  The 
average  balance  is  determined  by  adding  the  full 
amount  of  principal  in  the  account  for  each  day  of 
the  period  and  dividing  that  figure  by  the  number  of 
days  in  the  period. 
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(3)  The  minimum  balance  required  to 
earn  the  advertised  annual  percentage 
yield.  For  tiered  rate  accounts,  the 
minimum  balance  requirement  shall  be 
stated  for  each  tier  and  shall  be  stated 
in  close  proximity  and  with  equal 
prominence  to  the  applicable  annual 
percentage  yield. 

(4)  The  minimum  deposit  required  to 
open  the  account,  if  it  is  greater  than  the 
minimum  balance  necessary  to  earn  the 
advertised  annual  percentage  yield. 

(5)  The  minimum  time  required  to 
obtain  the  advertised  annual  percentage 
yield,  together  with  any  lower  annual 
percentage  yield  that  will  apply  if  the 
deposit  is  withdrawn  prior  to  that  time. 

(6)  A  statement  that  fees  or  other 
conditions  could  reduce  the  earnings  on 
the  account. 

(7)  In  the  case  of  time  deposits  with  a 
stated  maturity  of  less  than  one  year,  a 
statement  that  the  annual  percentage 
yield  assumes  that  the  funds  will  remain 
on  deposit  for  a  full  year  at  the  rate 
provided  for  in  the  deposit  contract 

(8)  In  the  case  of  time  deposits,  a 
statement  that  a  penalty  may  be 
imposed  for  early  withdrawal. 

(d)  Bonuses.  If  a  bonus  is  stated  in  an 
advertisement,  the  advertisement  shall 
state: 

(1)  The  "annual  percentage  yield," 
using  that  term: 

(2)  The  information  in  paragraph  (c)  of 
this  section: 

(3)  The  conditions  that  must  be  met  in 
order  to  qualify  for  the  bonus;  and 

f4l  When  the  bonus  will  Hp  p^iH. 

3  23C.9    Enforcement  and  recora  retention. 

(a)  Administrative  enforcewenL  A 
violation  of  the  act  or  this  regulation  is 
subject  to  administrative  sanctions  as 
provided  in  section  270  of  the  act. 
Compliance  is  enforced  by  the  agencies 
listed  in  that  section. 

(b)  Civil  liability.  Section  271  of  the 
act  contains  the  provisions  relating  to 
civil  liability  for  failure  to  comply  with 
the  requirements  of  the  act  and  this 
regulation. 

(c)  Record  retention.  A  depository 
institution  shall  retain  evidence  of 
compliance  with  this  regulation  for  a 
minimum  of  two  years  after  the  date 
disclosures  are  required  to  be  made.  The 
administrative  agencies  responsible  for 
enforcing  the  regulation  may  require 
depository  institutions  under  their 
jurisdiction  to  retain  records  for  a  longer 
period  if  necessary  to  carry  out  their 
enforcement  responsibilities  under 
section  270  of  the  act. 

Appendix  A— ^n^LJai  PoiUiDlige  Yield 

The  annual  percentage  yield  (APY)  is  a 
measurement  of  the  amount  of  interest  an 


institution  pays  on  an  account,  expressed  as 
an  annualized  rate.'  The  annual  percentage 
yield  is  based  on  a  365-day  year*  Part  I  of 
this  appendix  discusses  tiie  annual 
percentage  yield  calculations  for  account 
disclosures  and  advertisements,  while  Part  II 
discusses  annual  percentage  yield 
calculations  for  penodic  statements. 

The  annual  percentage  yield  shall  be 
calculated  and  expressed  as  a  rate  rounded 
to  the  nearest  basis  point  (one-hundredth 
percentage  point)  and  shown  to  two  decimal 
places.  The  annual  percentage  yield  shall  be 
considered  accurate  if  it  is  not  more  than  five 
basis  points  (1/20  of  one  percentage  point] 
above  or  below  the  annual  percentage  yield 
determined  in  accordance  with  the  rules  in 
this  appendix. 

Part  I.  Annual  Percentage  Yield  for  Account 
Disclosures  and  Advertising  Purposes 

In  general,  the  annual  percentage  yield  for 
account  disclosures  under  S§  230.4  and  230.S 
and  for  advertising  under  §  230.8  is  an 
annualized  rate  that  reflects  the  relationship 
between  the  amount  of  interest  that  would  be 
earned  for  a  365-day  year  and  the  amount  of 
principal  used  to  calculate  that  interest. 
Special  rules  apply  to  accounts  with  tiered 
interest  rates. 

A.  General  Rules 

The  annual  percentage  yield  shall  be 
calculated  by  the  formula  shown  below, 
which  reflects,  on  an  annualized  basis,  the 
relationship  between  the  amount  of  interest 
earned  by  the  consumer  for  the  term  of  the 
account  and  the  amount  of  principal  assumed 
to  have  been  deposited  to  earn  that  amount 
of  interest.  Institutions  shall  calculate  the 
annual  percentage  yield  based  on  the  actual 
number  of  days  for  the  term  of  the  account 
For  accounts  without  a  stated  maturity  date 
(such  as  a  typical  savings  or  transaction 
account),  the  calculation  shall  be  based  on  an 
assumed  tenn  of  385  days.  In  determining  the 
total  interest  figure  to  be  used  in  the  formula, 
institutions  shall  assume  that  all  principal 
and  interest  remain  on  deposit  for  the  entire 
term,  and  that  no  other  transactions  (deposits 
or  withdrawals)  occur  during  the  period. 

The  annual  percentage  yield  is  to  be 
calculated  by  use  of  the  following  general 
formula: 

APY  =  1001(1-)-  Interest/Principal) 

"Principal"  is  the  amount  of  funds  assumed 
to  have  been  deposited  at  the  beginning  of 
the  account 

"Interest"  is  the  total  dollar  amount  of 
interest  earned  on  the  Principal  for  the  term 
of  the  account 

"Days  in  term"  is  the  actual  number  of 
days  in  the  term  of  the  account 


'  The  annual  percentage  yield  reflectg  only 
interest  and  does  not  include  the  value  of  any  cash 
bonus,  merchandise,  or  other  items  that  may  be 
provided  to  the  consumer  to  open,  maintain, 
increase  or  renew  an  account.  Interest  or  other 
earnings  are  not  to  be  included  in  the  annual 
percentage  yield  If  such  amounts  are  determined  by 
circumstances  that  may  or  may  not  occur. 

*  InsUtutions  may  calculate  the  annual  percentage 
yield  based  on  a  365-day  or  a  3e6-day  year  in  a  leap 
year. 


When  the  "days  in  term"  is  365  (that  is, 
where  the  stated  maturity  is  365  days  or 
where  the  account  does  not  have  a  stated 
maturity),  the  APY  can  be  calculated  by  use 
of  the  following  simple  formula: 
APY  =  100  (Interest/Principal) 

Examples:  (1)  If  an  institution  would  pay 
$61.68  in  interest  for  a  365-day  year  on  $1,000 
deposited  into  a  NOW  account,  the  APY  is 
6.17%.  Using  the  general  formula  above: 

APY  =  100[(H- 61.68/1,000) ""' '"'-I] 
APY  =  8.17%. 

Or.  using  the  simple  formula  above  (since 
the  term  is  deemed  to  be  365  days): 
APY  =  100(61 .68/ 1 ,000) 
APY =6.17% 

(2)  If  an  institution  pays  $30.37  in  Interest 
on  a  $1,000  six-month  certificate  of  deposit 
(where  the  six-month  period  used  by  the 
institution  contains  182  days),  the  APY  is 
6.18%.  Using  the  general  formula  above: 
APY=100((1  +  30.37/1.000)  <>«'  "S-i] 
APY =6.18% 

B.  Stepped  Rate  Accounts  (Different  Rates 
Apply  in  Succeeding  Periods) 

For  accounts  with  two  or  more  fixed  simple 
interest  rates  to  be  applied  in  succeeding 
periods  (where  the  rates  are  known  at  the 
time  the  account  is  opened),  an  institution 
shall  assume  each  simple  interest  rate  is  in 
effect  for  the  length  of  time  provided  for  in 
deposit  contract. 

Examples:  (1)  If  an  institution  offers  a 
$1,000  6-month  certificate  of  deposit  on  which 
it  pays  a  5%  simple  interest  rate,  compounded 
daily,  for  the  first  three  months  (which 
contain  88  days),  and  a  5.5%  simple  interest" 
rate,  compounded  daily,  for  the  next  three 
months  (which  contain  91  days),  the  total 
interest  for  six  months  is  $26.10.  and  the  APY 
is  5.39%.  Using  the  general  formula  above: 
APY  =  100  1(1  -t- 28.10/1.000)  <>•'  "W-l) 
APY  =  5.39% 

(2)  If  an  institution  offers  a  $1,000  2-year 
certificate  of  deposit  on  which  it  pays  a  6% 
simple  interest  rate,  compounded  daily,  for 
the  first  year,  and  a  6.5%  simple  interest  rate, 
compounded  daily,  for  the  next  year,  the  total 
interest  for  two  years  is  $133.13,  and  the  APY 
is  6.45%.  Using  the  general  formula  above: 
APY  =  100((l-t- 133  13/1.000)'"*  '"»-lJ 
APY  =  6.45% 

C.  Variable  Rate  Accounts 

For  variable  rate  accounts  without  an 
introductory  premium  or  d;scounted  rate,  an 
institution  must  base  the  calculation  only  on 
the  initial  simple  interest  rate  in  effect  when 
the  account  is  opened  (or  advertised),  and 
assume  that  this  rate  will  not  change  during 
the  year. 

Variable  rate  accounts  with  an 
introductory  premium  or  discount  rate  must 
be  treated  like  stepped  rate  accounts.  Thus, 
an  institution  shall  assume  that:  (1)  The 
introductory  simple  interest  rate  is  in  effect 
for  the  length  of  time  provided  for  in  the 
deposit  contract,  and  (2)  the  vanable  simple 
interest  rate  that  would  have  been  in  effect 
when  the  account  is  opened  or  advertised 
(but  for  the  introductory  rate)  is  in  effect  for 
the  remainder  of  the  365  day  year. 
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For  example,  if  an  institution  offers  an 
account  on  which  it  pays  a  7%  simple  interest 
rate,  compounded  daily,  for  the  first  three 
months  (which  contain  88  days),  while  the 
variable  simple  interest  rate  that  would  have 
been  in  effect  when  the  account  was  opened 
was  5%,  the  total  interest  for  a  365-day  year 
for  a  $1,000  deposit  is  $56.35,  and  the  APY  !S 
5  64%.  Using  the  simple  fonnula: 
APY  =  100  (56.35/1,000) 
APY  =  5.64% 

D  Accounts  With  Tiered  Rates  (Different 
Rates  Apply  Depending  on  Balance  Levelj 

For  accounts  in  which  the  simple  interest 
rate  paid  on  the  account  is  determined  by 
specified  balance  levels,  the  institution  must 
calculate  the  annual  percentage  yield  in 
accordance  with  the  method  descnbed  below 
that  it  uses  to  calculate  interest.  In  all  cases, 
an  annual  percentage  yield  (or  a  range  of 
annual  percentage  yields,  if  appropriate) 
must  be  disclosed  for  each  balance  tier. 

For  purposes  of  the  examples  discussed 
below,  assume  the  following: 


Simpie  interest 
rate  (percent) 


5.25 _ 

5.50...- 

5  75 


Deposit  t>alar>ce  regured  to  earn 
rate 


$.01    up    to    t»j1    'vst    exceedir>g 

$2,500 
2,500  up  to  txit  rvM  exceeckog 

$16000 
15.000  arxJ  highef. 


Tiering  Method  A 

Under  this  method,  an  institution  pays  on 
the  full  balance  in  the  account  the  stated 
simple  interest  rate  that  corresponds  to  the 
applicable  deposit  tier  For  example,  if  a 
consumer  deposits  $8,000,  the  institution  pays 
the  5.50%  simple  interest  rate  on  the  entire 
$8,000, 

When  this  method  is  used  to  dptermme 
interest,  only  one  annual  percentage  yield 
will  apply  to  each  tier.  Within  each  tier,  the 
annual  percentage  yield  will  not  van,"  with 
the  amount  of  principal  assume  to  have  been 
deposited. 

For  the  simple  interest  rates  and  deposit 
balances  assumed  above,  the  institution  will 
state  three  annua!  percentage  yields — one 
corresponding  to  each  balance  tier. 
Calculation  of  each  annual  percentage  yield 
IS  similar  for  this  type  of  account  as  for 
accounts  with  a  single  fixed  interest  rate. 
Thus,  the  calculation  is  based  on  the  total 
amount  of  interest  that  would  be  received  by 
the  consumer  for  each  tier  of  ihe  account  for 
a  365-day  year  and  the  pnncipal  assumed  to 
have  been  deposited  to  earn  that  amount  of 
interest. 

First  tier.  Assuming  daily  compounding,  the 
institution  will  pay  $53.90  in  interest  on  a 
$1,000  deposit.  For  the  first  tier,  the  .^PY  is 
5.39%.  Using  the  general  formula 
APY  =  100  in +53  90 ,,'1. 000)  "«*  »«'-i] 
APY  =  5.39% 

Using  the  simple  formula: 
.'\PY  =  100  |'53„90/1,000! 
APY  =  5.39% 

Second  Uer  The  institution  will  pay  $452.29 
n  interest  on  a  $8,000  deposit.  Thus,  the 


annual  percentage  yield  for  the  second  tier  is 
5.65%.  Using  the  simple  formula; 
APY  =  100  (452.29/8,00)) 
APY  =  5,65% 

Third  Tier.  The  institution  will  pay 
$1,183,61  m  interest  on  a  $2n,0()f)  deposit. 
Thus,  the  annual  percentage  yield  for  the 
third  tier  is  5.92%,  Using  the  simpie  formula: 
APY  =  100  (1,183,61/20,000) 
APY  =  5.92% 

Tiering  Method  B 

Under  this  method,  an  Institution  pays  the 
stated  simple  interest  rate  only  on  that 
portion  of  the  balance  within  the  specified 
!!pr  For  example,  if  a  consumer  deposits 
$8,{XX).  the  mstitutior  pays  5,25%  on  only 
32,499.99  and  5.50%  on  $5,500.01  (the  amount 
that  exceeds  the  cutoff  level  between  t.^e  first 
and  second  tiers). 

The  institution  that  computes  interest  '.r\ 
this  manner  must  provide  a  range  that  shows 
the  lowest  and  the  highest  annual  percentage 
fields  for  each  tier  (other  than  for  the  First 
tier,  which,  like  the  tiers  m  Method  A.  has  the 
same  annual  percentage  yield  throughout). 
The  low  annua!  percentage  yield  is 
calculated  based  on  the  total  amount  of 
interest  earned  for  a  365-day  year  assuming 
the  nur.irr.um  principal  required  to  earn  the 
Simple  interest  rate  for  that  tier.  The  high 
annual  percentage  yield  is  based  on  the 
amount  of  interest  the  institution  would  psv 
on  the  highest  principal  that  could  be 
deposited  to  earn  that  same  simple  interest 
rate.  If  the  account  does  not  have  a  hmit  on 
the  amount  that  can  be  deposited,  the  highest 
pnncipal  for  the  top  tit^r  shall  be  deemed  to 
be  SltXlOOO, 

For  the  amounts  assomed  above,  the 
irrititution  would  state  a  total  of  five  annual 
percentage  yields— one  figure  for  the  first  tier 
and  two  figures  stated  as  a  range  for  the 
other  two  tiers. 

First  Her  Assuming  daily  compounding,  the 
institution  would  pay  $53.90  in  interest  on  a 
$1,000  deposit.  For  this  first  tier,  the  annual 
percentage  yield  is  5  39%.  Using  the  simple 
formula: 

APY  =  100  (53.90, 1.000] 
APY  =  5,39% 

Second  tier  For  the  second  tier  the 
in.stitution  would  pay  between  $134.75  emd 
$841,45  in  mtereft,  based  on  assumed 
balances  of  $2,500  a.nd  $14,999.99, 
respectively  For  $2, .500  interest  would  be 
figured  on  $2  499  99  at  5.25%  simple  interest 
rate  plus  interest  on  $01  at  5.50%.  For  the  low 
end  of  the  second  tie'  therefore,  the  annual 
percentage  yield  is  5  39%  Using  the  simple 
formula: 

APY  =  100(134.-5/2.,500) 
APY  =  5.39% 

For  $14,999  99.  interest  is  figiired  on 
S2.499  99  at  5,25%  simple  interest  rate  plus 
interest  on  $12,500  at  5  50%  simple  interest 
rate  For  the  high  end  of  the  second  tier,  the 
annual  percentage  yield  is  5.61%.  Using  the 
simple  formula: 
APY  =  100  (841  45/14,999.98) 
APY  =  5.61% 

Thus,  the  annual  percentage  yield  range  thai 
would  be  stated  for  the  second  tier  is  5.39%  to 
5  61%. 


Third  tier.  For  the  third  tier,  the  institution 
would  pay  between  S841.45  end  $5,671.78  in 
interest,  based  on  assumed  balances  of 
$15,000  and  $100,000,  respectively.  For 
$15,00a  interest  would  be  figured  on  $2,499.99 
at  5.25%  simple  interest  rate,  plus  Interest  on 
$12,500  at  5.50%  simple  interest  rate,  plus 
interest  on  $.01  at  5.75%  simple  interest  rate. 
For  the  low  end  of  the  third  tier,  therefore,  the 
annual  percentage  yield  is  5.61%.  Using  the 
simple  formula: 
APY  =  100  (841.45/15.000) 
APY  «  5.81% 

For  $100,000,  the  assumed  high  end  of  the 
third  tier,  interest  would  be  figured  on 
$2,499.99  at  5.25%  simple  interest  rate,  plus 
interest  on  $12,500  at  5.50%  simple  interest 
rate,  plus  interest  on  $85,000.01  at  5.75% 
simple  interest  rate.  For  the  high  end  of  the 
third  tier,  therefore,  the  annual  percentage 
yield  is  5.87%.  Using  the  simple  formula: 
APY  =  100  (5,871.78/100.000) 
APY  =  5.87% 

Thus,  the  annual  percentage  yield  that  wotild 
be  stated  for  the  third  tier  is  5.61%  to  5.87%. 

Part  Q.  Annual  Percentage  Yield  for  Periodic 

Statements 

The  annua!  pt'  <  r 'age  yield  for  periodic 
statements  unoer  |  ^:ui  6  is  an  annualized 
rate  that  reflects  the  relationship  between  the 
amount  of  interest  actually  paid  and  credited 
to  the  consumer's  account  during  the  period 
and  the  average  daily  balance  in  the  account 
for  the  period. 

The  annual  percentage  yield  shall  be 
calculated  by  using  the  following  formula: 
APY  =  100  1(1  -t-  Interest  earned/Balance)  "•' 

Dmrt  t»  »»«od)  _  J 1 

"Balance"  is  the  average  daily  balance  In 
the  account  during  the  period  covered  by  the 
statement 

"Interest  eemned"  is  the  actual  amount  of 
interest  accrued  and  credited  to  the  account 
for  the  period  covered  by  the  statement. 

"Days  in  period"  is  the  actual  number  of 
days  for  the  period  covered  by  the  statement. 

For  example,  if  an  institution  pays  $5.25  In 
interest  for  a  period  containing  30  days,  and 
the  average  daily  balance  for  the  period  is 
$1,000,  the  APY  is  6.58%.  Using  the  formula 
above: 
APY =100  ((1  +  5.25/1,000)  »•'«»  -1] 


Appendix  B~ 
Fonns 


-Modpl  n«u<.f*  ant?  <vdmple 


B-1— Model  Clauses  for  Account  Disclosures 

(Section  23a4(b)) 
B-2 — Model  Clause  for  Change  in  Terms 

(Section  23a5(a)) 
B-3 — Sample  Form  (Multiple  Accounts) 
B-4 — Sample  Form  (NOW  account) 
B-5— Sample  Form  (Certificate  of  Deposit) 
B-6— Sample  Form  (CerUficate  of  Deposit 

Advertisement) 
B-7 — Sample  Form  (Money  Market  Account 

Advertisement) 
B-1— Model  Clauses  for  Account  Disclosures 
(a)  Rate  Information 

(i)  Fixed  rate:  The  simple  interest  rate  for 
your  account  is %  with  an  annual 
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percentage  yield  of . 
paid  this  rate  [for . 


%.  You  will  be 

_1  [until ). 

(ii)  Variable  rate:  The  simple  interest  rate 

for  your  account  is %  with  an  annual 

percentage  yield  of %.  You  will  be 

paid  this  rate  [for ]  [until ]. 

Your  simple  interest  rate  and  annual 
percentage  yield  may  change. 

Determination  of  Rate 

The  simple  interest  rate  for  your  account  is 
based  on  [index]  [plus]  [minus]  a  margin  of 


We  may  change  the  simple  interest  rate  for 
your  account  based  on  market  or  other 
factors. 

Frequency  of  Rate  Change 

We  may  change  the  simple  interest  rate  for 

your  account  [every )  [at  any  time  we 

choose]. 

Limitations  on  Rate  Changes 

The  simple  interest  rate  for  your  account 

will  never  change  by  more  than % 

each 


The  simple  interest  rate  will  never  be  [less]     your  account: 
[more]  than %. 

(iii)  Stepped  rate  accounts:  The  simple  _ 

intersf  rate  for  your  account  is %.  

You  will  be  paid  this  rate  [until ]  [for     — 

].  After  that  time,  the  simple  interest 

rate  for  your  account  will  be %,  and       ~ 

you  will  be  paid  this  rate  [until ]  [for  _ 

].  The  annual  percentage  yield  for         

your  account  is %. 

(i  v)  Tiered  rate  accounts:  If  your  [daily  — 

balance]  [average  daily  balance]  is  below 

S ,  the  simple  interest  rate  for  your 

account  will  be %  with  an  annual 

percentage  yield  of %. 

If  your  [daily  balance]  [average  daily 

balance]  is  $ or  more,  the  simple 

interest  rate  paid  on  the  entire  balance  in 

your  account  will  be %  with  an 

annual  percentage  yield  of %. 

The  simple  interest  rate  that  will  be  paid 
for  only  that  portion  of  your  [daily  balance] 
[average  daily  balance]  that  exceeds 

$ is %.  The  annual 

percentage  yield  for  the  excess  balance  will 
range  from %  to %, 


[daily  balance]  (average  daily  balance]  of 

$ . to  earn  the  annual  percentage  yield 

listed  above,  you  will  earn  interest  for  every 
day  during  the  period  that  your  account 
equals  or  exceeds  the  minimum  balance 
requirement. 

(e)  Balance  Computation  Method 

(i)  Daily  balance  method.  The  balance  on 
which  interest  is  computed  for  your  account 
is  determined  by  the  daily  balance  method, 
which  applies  a  periodic  rate  to  the  full 
amount  of  principal  in  the  account  each  day. 

(ii)  Average  daily  balance  method.  The 
balance  on  which  interest  is  calculated  for 
your  account  is  determined  by  the  average 
daily  balance  method,  which  applies  a 
periodic  rate  to  the  average  balance  in  the 
account  of  the  period.  The  average  daily 
balance  is  calculated  by  adding  the  full 
amount  of  principal  in  the  account  for  each 
day  of  the  period  and  dividing  that  figure  by 
the  number  of  days  in  the  period. 

(f)  Fees 
The  following  fees  may  be  assessed  against 


$_ 

t_ 

1- 

(if  $ — 
) 

% 

nf 

(g)  Transaction  Limitations 
You  may  only  make . 


.  withdrawals 


-1 


depending  on  the  balance  in  the  account. 

You  will  be  paid  these  rates  [for 

[until ]. 

(bj  Time  Requirements  | 

To  earn  the  annual  percentage  yield  listed 
above,  your  entire  deposit  must  remain  on 
deposit  (until ]. 

(c)  Compounding  and  Crediting 

Interest  will  be  compounded  [on  a ^ 

basis]  (every ] 

Interest  will  be  credited  to  your  account 
(on  a basis]  [every ]. 

(d)  Minimum  Balance  Requirements 

(i)  To  open  the  account  You  must  deposit 
S to  open  this  account. 

(ii)  To  avoid  imposition  of  fees.  A  minimum 

balance  fee  [of  $ ]  will  be  imposed 

every if  your  account  does  not  have 

a  [daily  balance]  [average  daily  balance]  of 
at  least  S for 

(iii)  To  obtain  the  annual  percentage  yield 
disclofted.  You  must  maintain  a  minimum 


from  your  account  each  statement  cycle — 

by  check  and otherwise. 

The  minimum  withdrawal  is  $ 

You  may  only  make deposits  into 

your  account  each  statement  cycle. 

You  may  only  make ATM 

(withdrawals  from]  [deposits  into]  your 
account  each  statement  cycle. 

You  may  only  make 

preauthorized  transfers  [from]  [into]  your 
account  each  statement  cycle. 

You  may  not  make  deposits  into  or 
withdrawals  from  this  account  until  the 
maturity  date. 

(h J  Early  Withdrawal  Penalty 

We  will  impose  a  penalty  if  you  withdraw 
[any]  [all]  of  the  depositied  funds  before  the 
maturity  date.  The  fee  imposed  will  equal 
months  of  interest. 

A  penalty  of  $ will  be  charge  if 

you  withdraw  [any]  [all]  of  the  deposited 
funds  before  the  maturity  date. 

If  [any]  [all]  of  the  deposit  is  withdrawn 
before  (the  end  of]  that  time,  the  simple 
interest  rate  paid  on  the  remaining  funds  in 

your  account  will  be %  with  an 

annual  percentage  yield  of %. 

(1)  Renewal  Policy 

(i)  Automatically  renewable.  This  account 
will  automatically  renew  at  maturity. 

(ii)  Renewal  upon  notice  from  consumers. 
The  account  will  not  renew  automatically  at 
maturity.  If  you  do  not  renew  the  acount. 


your  deposit  will  be  placed  in  a  [ 

account  for  which  interest  will  be  paid  based 
on  the  simple  interest  rate  in  effect  at  that 
time]  [noninterest-beannj!  account). 

(j)  Potential  Loss  of  Principal 

Changes  in  the  [description  of  feature]  may 
result  in  a  loss  of  principal. 

B-2 — Model  Clauses  for  Changer  in  Terms 

On  __^_„_.  the  cost  of  [description  and 
fee]  will  increase  to  $ 

On the  annual  percentage  yield 

for  your  account  will  decrease  to %. 

On -^  the  rtiriimum  balance 

required  to  avoid  imposuion  of  a  fee  will 
increase  to  $ 

B-3 — Sample  Form  [Multiple  .A.ccounts) 

Bank  ABC — Disclosure  of  Interst  and 
Charges 

This  disclosure  contains  information  about 
your 

— Now  Account 
— Passbook  Savings  Account 
X  Money  Market  Account 
—1  Year  Certificate  of  Deposit  (CD) 
—2  Year  Certificate  of  Deposit  (CD) 

Fees 

The  following  fees  and  penalties  may  be 
assessed  against  your  account: 

X  Fee  per  month  for  not  maintain- 
ing a  $500  minimum  balanca 
every  day $6.00 

— Fee  for  every  check  you  write 
on  the  account .25 

X  Fee  for  each  ATM  withdrawal .25 

X  Fee  for  each  ATM  deposit 1.00 

X  Fee  for  a  stop  payment  order 12.50 

X     Fee     far     checks     presented 

against  insufficient  funds 15.00 

X  Fee  for  each  wire  transfer  (in- 
coming or  outgoing) 10.00 

X  Fee  for  writing  more  than  3 
checks  per  month 6.00 

X  Fee  for  making  more  than  6 
(total)  withdrawals  per  month 8.00 

— Fee  for  set  up  to  gain  access  to 
computerized  home  banking 6.00 

X  Fee  for  check  printing  (200 
checks)  (depending  on  style  se- 
lected)       12.00  to 

18.00 

X  Fee  per  month  for  access  to 
telephone  bill  payment  plan 3.00 

X  Fee  for  assistance  with  recon- 
ciling bank  statements  (hourly 
rate) 17.00 

X  Fee  for  a  photocopy  of  monthly 
statement  or  Form  1099 4.00 

— Fee  for  making  a  transaction 
without  an  account  passbook 1.75 

— Penalty  for  early  withdrawal  (1 

year  CD) 50.00 

— Penalty  for  early  withdrawal  (2 
year  CD) 100.00 


Rate  Information  (Current  Rates  dre  Listed 
Below) 

— Your  simple  interest  rate  and  annual 
percentage  yield  are  fixed. 
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X  Your  simple  interes;  rate  and  Hnnudl 
percentage  yield  are  fixed^ 

X  Your  Simple  interest  rate  and  ar.fiual 
percentage  yield  may  change.  The  simpie 
interest  rate  for  your  account  is  based  on 
the  6  Month  Treasury  bill  plus  a  margin  of 
.25%.  This  rate  may  change  daily.  The 
simple  interest  rate  will  never  be  less  than 
3%. 

Minimum  Balance  To  A  void  a  Fee 

X  A  fee  will  be  imposed  every  month  if  your 
account  does  not  have  a  minimum  daily 
balance  of  $500  for  each  day  of  the  month 


Compounii::!^  and  Cri-d:ting  Policies 
X  ln!(  -( St  will  be  compounded  on  a  daily 

X  Interest  will  be  credited  to  your  account  on 

the  last  day  of  each  month 
— Interest  will  be  credited  to  your  account  on 

the  last  day  of  each  month  and  at  maturity 

Transaction  Limitations 

X  You  may  only  make  6  withdrawals  from 
your  account  each  month — 3  by  check  and 
3  otherwise.  The  minimum  withdrawal  is 
$100 

—You  may  not  make  deposits  or  withdrawals 
from  this  account  until  the  maturity  date 


Early  Withdrawal  Penalty 

— A  penalty  will  be  charged  if  you  withdraw 
any  of  the  deposit  before  the  maturity  date 

Renewal  Policy 

— The  account  will  not  renew  automatically 
at  maturity.  If  you  do  not  renew  the 
account,  your  deposit  will  be  placed  in  a 
noninterest-bearing  account 

Time  Requirements 

— To  earn  the  annual  percentage  yield  Usted 
above,  your  entire  deposit  must  remain  on 

deposit  until  ( ] 

Additional  disclosures  for  your  account  are 

included  in  the  attached  chart. 


Additional  Disclosures  About  Your  Account 


• 

Annual 
percentage 

yield 
(percent) 

Simple 

interest  rate 

(percent) 

Period  of  time  the  swripte 
interest  rate  is  in  effect 

MInimom 
t>aiance 
to  open 

the 
account 

Mintmum 

daily 
t>alar)ce 
to  earn 

interest' 

Mettxjd  to  determine 
balance  on  wttich 
interest  is  paid  ' 

NOW  Account  „ 

Passbook  Savings  Account „.. ...„..........„_„„.. 

Wo-iey  MarVet  Account _ _ 

•  v<>af  r.«rtrficatfl  nf  r>«pn<ut      

4.08 
3.56 

4.60 
5.34 
5.97 

4.00 
3.50 

4.50 
5.20 
5.80 

Rate  may  change  daily 

30  days  from  account 

opening. 
Rate  may  change  dajly 
Until  maturity 

$100 
S100 

$100 
$1,000 
$1,000 

$100 
$100 

$100 

$1,000 

1.000 

Daily  baiartce  method. 

Daity  tMlance  method. 
Deity  t>alance  metrKXl 

?  year  Cflrtrfirjilfl  of  nnpn<;i1      

Until  maturity 

Daily  tMlance  mettKXl 

■  The  t>aiance  or,  which  interest  is  paid  is  delarmined  by  the  daily  balance  method.  wfHch  appli^  a  periodic  rate  to  ttw  full  amount  of  prinapal  in  tf>e  account 

each  Oay. 


TM — Sdmpie  Form  iNOVV  Account) 

Bank  XYZ — Disclosure  of  Interest  and 
Charges  NOW  Account 

Fcf's 

The  following  fees  and  penalties  may  br 

a^spssed  against  your  accotint: 

Fee  per  month  for  keeping  a  $oOO 

minimum  balance $6.00 

Fee  for  every  check  you  write  on 

your  account .25 

Fee  for  an  ATSi  card  (annual  fee)...  10.00 

Fee  for  each  ATM  withdrawal .25 

Fee  for  each  ATM  depsoit l.(XD 

Fee  for  a  stop  payment  order 12.50 

Fee  for  checks  presented  against 

insufficient  funds  (NSF) 15.00 

Fee  for  printing  checks  (per  200) 12.00  to 

18.00 
Fee  to  establish  a  preauthorized 

transfer 3.00 

Fee  for  not  providing  taxpayer  ID 

number 7.00 

Fee  for  bank-by-mail  kit 5.(X) 

Fee  to  hold  a  periodic  statement 

at  branch 15.00 

Rote  Information 

The  simple  interest  rate  for  your  account  is 
SW%  with  an  annual  percentage  yield  of 
5.13%.  You  will  be  paid  this  rate  until  9-1-02. 

Your  simple  interest  rate  and  annual 
;•'<:;  pctage  yield  may  change 

We  may  change  the  simple  interest  rate  for 
your  account  based  on  market  or  other 
factors  at  any  ti.me. 

The  simple  interest  rate  will  never  be  less 
than  3%. 


Minimum  Balance  Requirement 

You  must  deposit  SlOO  to  open  this  account. 

A  minimum  balance  fee  will  be  imposed  for 
every  month  your  account  does  not  have  a 
average  daily  balance  of  $500. 

You  must  maintain  an  average  daily 
balance  of  $100  to  earn  the  annual  percentage 
yield  listed  above. 

Balance  Computation  Method 

The  balance  on  which  interest  is  paid  for 
your  account  is  determined  by  the  average 
daily  balance  method,  which  applies  a 
periodic  rate  to  the  average  balance  in  the 
a  ( (  unt  for  the  period.  The  average  daily 
^lalance  is  calculated  by  adding  the  full 
amount  of  principal  in  the  account  for  each 
day  of  the  period  and  dividing  that  figure  by 
the  number  of  days  in  the  period. 

Compounding  and  Crediting 

Interest  for  your  acount  will  be 
compounded  daily  and  credited  to  your 
account  balance  on  the  last  day  of  each 
month. 
B-5— Sample  Form  (Certificatp  of  Dpnositl 

XY'Z  Savings  Bank — Disclonurp  of  Inicn-^t 

flnd  Charges;  1  'I't'ar  Cerlsficate  (>f  DepoK!! 

Hate  Jnformatjon 

The  simple  interest  rate  for  your  account  is 
6.00%  with  an  annual  percentage  yield  of 
6.18%.  You  will  be  paid  this  rate  until  the 
maturity  date  of  the  certificate. 

Time  Requirement    ' 
To  earn  the  annual  percentage  yield  listed 


above,  your  entire  deposit  must  remain  on 
deposit  until  )une  28. 1993. 

Minimum  Balance  Requirements 

You  must  deposit  $1,0(X)  to  open  this 
account. 

You  must  maintain  a  minimum  daily 
balance  of  Sl.OCX)  to  earn  the  annual 
percentage  yield  listed  above. 

Balance  Computation  Method 

The  balance  on  which  interest  is  paid  for 
your  account  is  determined  by  the  daily 
balance  method,  which  applies  a  periodic 
rate  to  the  full  amount  of  principal  in  the 
account  each  day. 

Transaction  Limitations 

You  may  not  make  deposits  or  withdrawals 
from  this  account  until  the  maturity  date. 

Early  Withdrawal  Penalty 

If  you  withdraw  any  funds  before  the 
maturity  date,  a  penalty  of  $50  will  be 
charged  to  your  account. 

Renewal  Policy 

This  account  will  be  automatically 
renewed  at  maturity.  Even  after  it  is  renewed, 
you  may  withdraw  the  funds  within  10  days 
without  being  charged  a  penalty. 

Compounding  and  Crediting 

Interest  for  your  account  will  be 
compounded  daily  and  credited  to  your 
account  balance  on  the  last  day  of  each 
month  and  at  maturity. 
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B-6 — Sample  Form  (Certificate  of  Deposit 
Advertisement) 

&aak  XY2; — Always  Offers  'i  ou  Competitive 
CD  Rates 


Account 


5  'ear  Certrficaie 

*  -'iar  ^^fitv^a'e 

3  'ear  Ca'*:*  Cdte :. 

2  'ear  Oj?r'''caie , 

1  Year  C«r5ticaie 

6  MortT'  Oer^'icaie  * 

9C  Day  3e^"icaia  * _, 

Y^efOs  are  ="-  -ve  3/ 
3  32  T'Oug"  J'  lO'SL. 


Annual  Pereentage  YieW 


6.31  I 

6.07 

5.72 

5.52 

4.54  I 

434 

4.21 

Funds  must  remain  on 
deposit  until  maturity 
to  aam  the  acf/ertisad 
yield. 


■Af-'age  yiei<3  assume*  funds  will 
■or  a  tuit  year  at  the  a(^/ertised 


or"  a^c 
ra'9   A  per-a  •,  -  j.  :.«  imoosed  for  early  witttdrawal. 
T^  rmnr^ur-    -  v  saiance  to  open  the  account  arxl 

to  ear-1  xitacgsi  .s  J'  000 

For  more  information  call:  202-123-1234. 
Bank  XYZ.  Deposits  insured  to  $100,000  by 

FDiC. 

B-r — Sample  Foim  [Money  Market  Account 
Advertisement) 

The  Prima  Dollam  In  The  Markpt  -Xrp  !r 
Vloney  Market  Accounts  With  Bank  X\Z 


Annual  percentage  y)eid 

Accounts  Witt)  a  t>alance 

5.07%* 

of  COOO  or  less. 

Acco<jrts  w".^  a  baiarx» 

5  57%* 

over  $5  X-D 

T^e  annual  p«<~r©"tage 

Fees  or  ottier  corvWons 

y^os  ars  avaiiaote 

could  reduce  the 

aarnngs  on  the 
account 


The    rates    may    c:na.-,go   after   t^e   account   Is 

ooeoed 

For  more  information  call:  202-123-1234. 
Bank  XYZ.  founded  1899.  Deposita  insured  to 

SlOO.iXOby  FDIC, 

Appendix  C — Effect  oo  Stale  Law* 

fa)  Inconsistent  Disclosure  Requirements 

5"cie  law  requirements  that  are 
LT.consistent  with  the  disclosure  requirements 
of  the  act  and  this  regulation  are  preempted 
to  the  extent  of  the  Inconsistency.  A  state  law 
is  Inconsistent  If  it  requires  a  depository 
institution  to  make  disclosures  that 
contradict  the  requirements  of  the  federal 
law  .A  sta*e  law  is  also  contradictory  if  it 
requi.-es  the  use  of  the  same  term  to  represent 
a  d.fferent  amount  or  a  different  meaning 
than  'he  federal  law.  or  if  it  reguires  the  use 
of  a  term  different  from  that  required  in  the 
federal  law  to  describe  the  same  item. 

fbl  Preemption  Determinations 

.A  depository-  institution,  state,  or  other 
mterested  party  may  request  the  Board  to 
determine  whether  a  slate  law  requirement  is 
Inconsistent  with  the  federal  requirements.  A 
request  for  a  determination  shall  be  in 
writing  and  addressed  to  the  Secretary, 
Board  of  Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551.  Notice  that 
the  Board  intends  to  make  a  determination 
(either  on  request  or  on  its  own  motion)  will 


be  published  in  the  Federal  Register,  with  an 
opportunity  for  public  comment  unless  the 
Board  finds  that  notice  and  opportunity  for 
comment  would  be  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  publishes  its  reasons  for  such 
decision.  Notice  of  a  final  determination  will 
be  published  in  the  Federal  Register  and 
furnished  to  the  party  who  made  the  request 
and  to  the  appropriate  state  oHicial. 

(c)  Effect  of  Preemption  Determinations 

After  the  Board  determines  that  a  state  law 
is  inconsistent,  a  depository  institution  may 
not  make  disclosures  using  the  inconsistent 
term. 

(d]  Reversal  of  Determination 

The  Board  reserves  the  right  to  reverse  a 
determination  for  any  reason  bearing  on  the 
coverage  or  effect  of  state  or  federal  law. 
Notice  of  reversal  of  a  determination  will  be 
published  in  the  Federal  Register  and  a  copy 
furnished  to  the  appropriate  state  official 

Appendix  D — Issuance  of  Staff 
Interpretations 

Officials  in  the  Board's  Division  of 
Consumer  and  Community  Affairs  are 
authorized  to  issue  official  staff 
interpretations  of  this  regulation.  These 
interpretations  provide  the  protections 
a^orded  under  section  271(f)  of  the  act. 
Except  in  unusual  circumstances, 
interpretations  will  not  be  issued  separately 
but  will  be  incorporated  in  an  official 
commentary  to  the  regulation,  which  will  be 
amended  periodically.  No  staff 
interpretations  %vill  be  issued  approving 
depository  institutions'  forma,  statements,  or 
calculation  tools  or  methods. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  April  2. 1992. 
Jennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc  92-8013  Filed  4-10-92:  8:45  am) 
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DEPARTMENT  OF  TREASURY 

0'*ice  o?  Thri'1  Supervision 

12  CFP  Parts  S45  and  571 
iDoc«e!  No    32-136] 
R!N  1S50.-AA48 

Branch  Of^ces,  Eiciunive  Leases,  and 
Similar  Agreeme.nts 

aqency;  Office  of  Thrift  SupervUion. 

Treasury. 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  is  proposing  repeal  of 
two  regulations  because  they  are 
unnecessary  and  obsolete.  These 
regulations  prohibit  savings  associations 
from  entering  Into  leases  and  other 
Eirrangements  that  would  give  an 
association  the  exclusive  right  to  occupy 


the  premises  of  a  chain  store  or  regional 
shopping  center.  The  regulations  were 
adopted  by  the  OTSs  predecessor 
agency,  the  Federal  Home  Loan  Bank 
Board  (Bank  Board)  because  exclusive 
lease  arrangements  were  considered  a 
potentially  unsafe  or  unsound  practice 
for  savings  associations.  However,  the 
OTS  believes  these  regulations  are 
unnecessary  because  existing  Federal 
and  State  laws  addressing  anti- 
competitive behavior  are  sufficient  to 
address  potential  abuses  that  may  arise 
in  this  area. 

DATES:  Comments  must  be  received  no 

la'er  than  May  13.  1992. 

ADDRESSES:  Comments  should  be 
submitted  to:  Director,  Information 
Services  Division,  1700  G  Street,  NW„ 
Washington,  DC  20.5.52.  Comments  will 
be  available  for  public  inspection  at 
1776  G  Street,  NW„  Street  Level. 

FOR  FURTHER  INFORMATION  CONTACT 

Eileen  M.  McCarthy.  Policy  Analyst, 
Supervision  Policy,"  (202)  906-5652,  or 
Michael  P.  Vallely,  Senior  Attorney, 
Corporate  and  Securities  Division,  (202) 
906-6241.  Office  of  Thrift  Supervision, 
i:'00  G  Street,  NW„  Washington,  DC 
20552. 

SUPPLEMENTARY  INFORMATION:  On  (uly 
15,  1972,  the  Bank  Board  adopted  a  luie 
currently  at  12  CFR  545.92(1),  to  prohibit 
federal  savings  associations  from 
entering  into  any  agreement  that  w-ould 
result  in  the  exclusive  right  to  operate  a 
branch  office  in  a  regional  shopping 
center  or  in  a  majority  of  all  locations  of 
a  chain  store,  or  that  would  exclude 
other  financial  institutions  from 
operating  offices  in  a  regional  shopping 
center  or  any  location  of  a  chain  store 
where  the  association  does  not  have  an 
office,'  On  February  20.  1976.  the  Bank 
Board  adopted  another  rule,  currently  at 
12  CFR  571.11,  expressing  a  policy  of 
prohibiting  any  leasing  or  other 
arangements  under  which  a  savings 
association  could  prevent  competing 
financial  institutions  from  occupying 
office  space  in  a  regional  shopping 
center.^ 

These  two  regulations  were  adopted 
by  the  Bank  Board  because  it  believed 
that  these  types  of  exclusive  lease 
agreements  were  anti-competitive  and 
would  expose  associations  to 
substantia!  liability  under  the  antitrust 
laws,  with  attendant  risk  to  the  deposit 
insurance  fund.  Like  other  restrictive 
covenants,  exclusive  lease  provisions 
may  involve  unreasonable  restraints  of 
trade  under  section  1  of  the  Sherman 
Act,  15  U.S.C.  1,  attempts  to  monopolize 


'  See  37  FR  13164  duly  4, 1972), 
•  See  41  FR  2805  (January  2a  1976.) 
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under  section  2  of  the  Sherman  Act,  15 
U.S.C.  2,  or  unfair  methods  of 
competition  under  section  5  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  45.  However,  the  OTS  is  aware  of 
no  instances  where  a  savings 
association's  lease  arrangements  were 
successfully  challenged  as  anti- 
competitive, or  where  a  lease 
arrangement  otherwise  presented 
significant  safety  or  soundness 
concerns.  Moreover,  current  Federal  and 
state  antitrust  laws  establish  a  wide 
range  of  administrative  and  judicial 
sanctions  against,  and  remedies  for. 
anti-competitive  lease  arrangements.  In 
addition,  antitrust  laws  in  most  states 
parallel  the  Federal  laws  m  both  the 
scope  of  anti-competitive  behavior  that 
IS  prohibited  and  the  forms  of  relief 
available  to  aggrieved  parties. 

The  OTS  therefore  has  concluded  that 
these  provisions  are  both  unnecessary 
and  obsolete  and  has  determined  that 
they  should  be  repealed.  Savings 
associations  retain  sufficient  protection 
against  the  potential  anti-competitive 
effects  of  exclusive  leases  and  similar 
arrangements. 

Solicitation  of  Comments 

The  OTS  solicits  comment  on  all 

aspects  of  this  proposed  regulation.  To 
facilitate  processing  of  comments,  the 
OTS  requests  that  any  commients  clearly 
reference  the  Resolution  Number  of  this 
proposal.  The  OTS  has  determined  that 
a  thirty  (30)-day  public  comment  period 
IS  appropnate  because  prompt  action  is 
in  the  public  interest. 

Regulatory^  Flexibility  Act 

P-jrsuant  to  section  605fb)  of  the 
Regulatory  Flexibility  Act,  it  is  certified 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substaritial  number  of  small  entities. 
Accordingly,  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Executive  Order  12291 

The  OTS  has  determined  that  this 

proposed  rule  does  not  constitute  a 
"major  rule"  for  purposes  of  E\ei,uti\  e 
Order  12291  and,  therefore,  does  not 
require  the  preparation  of  a  regulator, 
impact  analysis. 

List  of  Subjects 

12  CFR  Pert  545 

Accounting.  Consumer  protection. 
Credit,  Electronic  funds  transfers. 
Investments,  Manufactured  homes. 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Part  571 

Accounting.  Conflicts  of  interest, 
Gold,  Investments,  Reporting  and 


recordkeeping  requirements.  Savings 
associations. 

Accordingly,  the  OTS  hereby 
proposes  to  amend  part  545,  subchapter 
C.  and  part  571.  subchapter  D,  chapter 
V,  title  12,  Code  of  Federal  Regulations, 
as  set  forth  below. 

SUBCHAPTER  C— REGULATIONS  FOR 
FEDERAL  SAVINGS  ASSOCIATIONS 

PART  545— OPERATIONS 

1.  The  authority  cita'ion  for  part  545 
continues  to  read  as  follows: 

,'Vuthority:  Ser  3  as  added  by  sec.  301, 103 
S'.at.  278  (12  use.  1462a):  sec.  4.  as  added  by 
sec.  301,  103  Stat.  280  (12  U.S.C.  1463);  sec.  5. 
48  Stat  132  88  amended  (12  U.S.C.  1464);  sec. 
18  64  Stat  891 ,  as  amended  by  sec.  221. 103 
S'at.  267  (12  U.S.C,  1828) 

§545.92(0    [Removed] 

2.  Section  545  92(1)  is  removed 

SUBCHAPTER  D— REGULATIONS 
APPLICABLE  TO  ALL  SAVINGS 
ASSOCIATIONS 

PART  571-STATEMENTS  OF  POLICY 

1-  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  Sec.  552.  80  Stat.  383.  as 
amended  (5  U.SC.  552):  sec.  559.  80  Stat.  388. 

as  amended  (5  U.S.C.  559):  sec.  3.  as  added  by 
sec  301,  103  Stat.  278  (12  U,S.C.  1462a);  sec.  4. 
as  added  by  sec.  301. 103  Stat.  280  (12  U.S.C. 
1463);  sec.  5.  48  Stat.  132,  as  amended  (12 
U.S.C.  1464), 

§571.11     IRemove<Jl 

2,  Section  571,11  is  removed. 

Dated:  March  27, 1992. 

By  the  Office  of  Thrift  Supervision, 
lonathan  L.  Fiechter, 

Deputy  Director  for  Washington  Operations. 
(FR  Doc  92-7967  Filed  4-10-92;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 
12  CFR  Pari  567 
(No.  92-142) 
RIN  1550-AAd9 

Regulatory  Capttat:  Intangible  Assets 

agency:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  Thrift 

Supervision  (OTS)  proposes  to  amend 
its  risk-based  capital  regulation  to  set 
forth  the  types  of  intangible  assets  that 
savings  associations  may  include  in 
calculating  capital  for  purposes  of 
compliance  with  their  tangible  capital, 
leverage  ratio,  and  risk-based  capital 


requirements.  This  proposal  also  sets 
forth  certain  limitations  and  other 
requirements  that  would  apply  to 
qualifying  intangible  assets  under  the 
proposed  rule. 

Under  this  proposal,  purchased 
mortgage  servicing  rights  (PMSRs)  and 
purchased  credit  card  relationships 
(PCCRs)  would  be  defined  as 
"qualifying  intangible  assets,"  and 
therefore  could  be  included  in  core 
capital.  PMSRs  and  PCCRs  in  the 
aggregate  could  only  be  included  in  core 
capital  up  to  50  percent  of  core  capital 
provided  that  PCCRs  may  not  exceed  a 
sublimit  of  25  percent  of  core  capital. 
PMSRs  and  PCCRs  in  excess  of 
applicable  limits,  as  well  as  core  deposit 
intangibles  (GDIs)  and  other  types  of 
nonqualifying  Intangibles,  would  be 
deducted  from  both  assets  and  capital  in 
calculating  capital. 

This  proposal  was  developed  in 
conjunction  with  the  other  federal 
banking  agencies  and  is  aimed  at 
achieving  greater  consistency  among  the 
agencies  in  the  treatment  of  intangible 
assets  under  their  capital  rules  and 
guidelines.  This  proposal  would  also 
implement  section  475  of  the  Federal 
Deposit  Insurance  Corporation  Act  of 
1991  (FDICIA),  which  requires  OTS  and 
the  other  federal  banking  regulators  to 
adopt  limits  on  the  amount  of  PMSRs 
that  regulated  institutions  may  include 
in  capital. 

The  OTS  is  proposing  to  adopt  this 
rule  pursuant  to  the  authority  granted  to 
the  OTS  by  section  475  of  FDICIA,  This 
statutory  provision  rescinds  the 
authority  of  the  FDIC  under  section 
5(t){4)  of  the  Home  Owner's  Loan  Act 
fHOLA). 

DATES:  Comments  must  be  received  on 
or  before  May  13. 1992. 
ADDRESSES:  Send  comments  to  Director, 
Information  Services,  Communications, 
Office  of  Thrift  Supervision.  1700  G 
Street,  NW.,  Washington,  DC  20552. 
Comments  will  be  available  for  public 
inspection  at  1776  G  Street,  NW.,  Street 
Level. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  F.  Connuily,  i*rugram  .M^.-.^gc:, 
Capital  Policy.  (202)  906-6465. 
Supervision  Policy.  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 
SUPPLEMENTARY  INrORMATlOMI 

1   Dai  kyrfiund 

A.  ireatment  cf  Intangible  Assets  by 
Federal  Banking  Agencies 

The  OTS  is  proposing  to  revise  its 
risk-based  capital  regulation  for  savings 
associations  to  set  forth  the  types  of 
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intangible  assets  that  may  be  included 
'i.e.,  not  deducted  from)  core  and 


in 


tangible  capital.  This  proposal  also 
specifies  the  limits  and  discounts  that 
would  be  applicable  to  such  intangibles 
included  in  capital.  The  proposal  is 
based  on  a  tentative  agreement  on  the 
treatment  of  intangible  assets  reached 
by  the  OTS,  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Federal 
Reserve),  the  FDIC,  and  the  Office  of  the 
Comptroller  of  the  Currency  (the  OCC). 
The  basic  approach  taken  by  the  OTS 
and  the  other  federal  banking  agencies 
in  determining  the  treatment  of 
identifiable  intangible  assets  has  been 
to  evaluate  them  on  the  basis  of  criteria 
comparable  to  the  following  standards 
set  forth  in  §  567(a){2)(ii}  of  the  OTS 
capital  rule: 

1.  The  intangible  assets  must  be  able 
to  be  separated  and  sold  apart  from  the 
savings  association  or  from  the  bulk  of 
the  association's  assets: 

2.  The  market  value  of  the  intangible 
asset  must  be  established  on  an  annual 
basis  through  an  identifiable  stream  of 
cash  flows,  and  there  must  be  a  high 
degree  of  certainty  that  the  asset  will 
hold  this  market  value  notwithstanding 
the  future  prospects  of  the  savings 
association;  and 

3.  The  savings  association  must 
demonstrate  and  document  that  a 
market  exists  that  will  provide  liquidity 
for  the  intangible  asset. 

All  of  the  federal  banking  agencies 
have  determined  that  PMSRs  generally 
meet  these  criteria  and  all  allow  such 
assets  in  core  (Tier  1)  capital,  subject  to 
certain  limits.  The  agencies  differ  on  the 
extent  to  which  other  intangibles  meet 
the  criteria  and  follow  somewhat 
different  procedures  regarding  their 
current  capital  treatment. 

The  existing  OTS  policy,  which  will 
be  modified  with  the  adoption  of  this 
rule,  is  that  other  identifiable  intangible 
assets,  specifically  CDIs,  could  satisfy 
the  three-part  test.  The  OTS  currently 
does  not  require  the  deduction  of  such 
qualifying  intangible  assets  from  capital. 

All  the  agencies  specify  limits  for  the 
amount  of  intangibles  that  institutions 
can  currently  include  in  capital.  Under 
the  FDIC'8  PMSR  rule  as  it  previously 
applied  to  thrifts,  thrifts  could  include 
PMSRs  up  to  50  percent  of  core  capital 
and  100  percent  of  tangible  capital.  The 
OTS  also  permits  CDIs  and  other 
qualifying  intangibles  to  constitute  up  to 
an  additional  25  percent  of  core  capital. 

The  FDIC  and  the  OTS  also  impose 
certain  valuation  requirements  for 
determining  the  fair  market  value  and 
book  value  of  PMSRs.  In  addition,  their 
capita!  mies  state  that  for  purposes  of 
calculating  regulatory  capital  the 
amount  of  PMSRs  reported  on  the 


balance  sheet  wall  be  reduced  to  the 
lesser  of: 

(i)  90  percent  of  fair  market  value;  or 

(ii)  90  percent  of  original  purchase 
price;  or 

(iii)  100  percent  of  remaining 
unamortized  book  value. 

The  banking  agencies  have  been 
revievkring  the  capital  treatment  of 
identifiable  intangible  assets  with  the 
aim  of  developing  greater  uniformity 
among  the  agencies  in  the  treatment  of 
these  assets  for  capital  adequacy 
purposes.  On  the  basis  of  this  review, 
the  OTS  is  now  proposing  to  issue  for 
public  comment  revisions  to  its  capital 
regulation  to  provide  explicit  guidance 
on  the  types  of  intangible  assets  that 
may  be  included  in  capital  and 
specifications  on  the  appropriate  limits 
on  such  assets. 

The  OTS  is  also  proposing  to  subject 
PMSRs  to  certain  valuation 
requirements  that  are  consistent  with 
provisions  of  FDICIA  and  with  the 
FDIC's  PMSR  rule  as  it  applies  to  state 
nonmember  banks  and  as  it  previously 
applied  to  savings  associations.  FDICIA 
requires  that  the  value  of  readily 
marketable  PMSRs  included  in  the 
calculation  of  an  association's  capital 
not  exceed  90  percent  of  fair  market 
value  and  that  such  value  be  determined 
at  least  quarterly.  The  FDIC's  PMSR  rule 
contains  criteria  for  determining  both 
the  fair  market  value  and  book  value  of 
these  assets.  These  determinations  are 
required  to  be  made  each  quarter.  Since 
the  calculation  fo  the  fair  market  value 
for  PCCRs  is  at  least  as  subjective  as  it 
is  for  PMSRs,  the  OTS  and  the  other 
agencies  are  proposing  that  PCCRs  be 
subject  to  the  same  valuation 
requirements  as  PMSRs. 

B.  Legal  Background  of  Treatment  of 
Thrifts '  Intangible  Assets 

FIRREA  was  enacted  into  law  on 
August  9, 1989.  Section  301  of  FIRREA 
added  a  new  section  5(t)  to  the  Home 
Owners'  Loan  Act  {"HCLA").  This 
section  provided  that  the  FDIC  "shall 
prescribe  a  maximum  percentage  of  the 
tangible  capital  requirement  that 
savings  associations  may  satisfy  by 
Including  purchased  mortgage  servicing 
rights  in  calculating  such  capital." 
Furthermore,  the  HOLA  provides  the 
amount  of  PMSRs  that  a  thrift  may  count 
in  capital  in  computing  its  leverage  limit 
and  risk-based  capital  requirement  may 
not  exceed  the  amount  that  could  be 
Included  If  the  savings  association  were 
an  Insured  nonmember  bank. 

FIRREA  also  mandated  that  OTS  hmit 
the  inclusion  of  PMSRs  In  computing  the 
tangible  capital,  leverage  ratio,  and  nsk 
based  capital  requirements  of  savings 
associations  to  inclusion  on  terms  "no 


less  stringent"  than  those  under  the 
capital  standards  applicable  to  State 
nonmember  banks  and  national  banks. 
FIRREA  gave  the  FDIC  exclusive 
authority  over  the  amount  included  in 
the  capital  of  savings  associations. 
FDICIA  rescinds  this  FDIC  auLhority. 

FIRREA  also  required  the  OTS  fo 
define  "core  capital"  at  least  as 
stringently  as  the  Controller  of  the 
Currency  (OCC)  defines  the  term  for 
national  banks.  Thus,  the  OTS  is 
required  to  follow  generally  the  same 
policy  as  the  OCC  regarding  the 
determination  of  what  intangible  assets 
to  count  in  core  capital  and  the  terms 
under  which  such  assets  are  included. 

//.  Proposal 

The  OTS  is  proposing  the  following 
treatment  for  identifiable  intangible 
assets  for  purposes  of  the  tangible,  core, 
and  risk-based  capital  requirements: 

1.  PMSRs  and  PCCRs  would  be 
considered  qualifying  intangible  assets. 
As  such,  they  would  not  have  to  be 
deducted  from  capital  provided  that,  in 
the  aggregate,  they  do  not  exceed  50 
percent  of  core  capital  and  provided 
that  PCCRs  do  not  exceed  a  sublimit  of 
25  percent  of  core  capital.  PMSRs  and 
PCCRs  in  excess  of  these  limits  would 
be  deducted  from  assets  and  core 
capital  in  determining  core  capital. 

"To  illustrate,  assume  that  a  savings 
association  has  total  Tier  1  capital  of 
$1,000,000.  The  association  also  has 
qualifying  PCCRs  of  S300.000  and 
qualifying  P.MSRs  of  5200,000.  For 
capital  computation  purposes,  the 
association  may  include  $250,000  of  its 
PCCRs  (25  percent  of  $1 ,000.000)  and  all 
$200,000  of  its  PMSRs  (because  the  total 
of  PMSRs  and  allowable  PCCRs  does 
not  exceed  50  percent  of  core  capital). 

2.  This  proposal  will  allow 
associations  to  include  the  same  amount 
of  PMSRs  in  tangible  capital  that  they 
include  in  core  capitai.  Amounts 
required  to  be  excluded  from  core 
capital  must  also  be  excluded  from 
tangible  capital.  Under  this  approach, 
there  will  be  no  separate  percentaae 
limit  for  inclusion  of  PMSRs  in  thrifts' 
tangible  capital,  PCCRs,  however,  are 
only  includable  in  associations'  core 
capital,  not  tangible  capital. 

3.  The  limits  on  PMSRs  and  PCCRs 
would  be  based  on  a  percentage  of  core 
capita!  before  excess  holdings  of  these 
assets  are  deducted,  but  after 
nonqualifying  identifiable  intangible 
assets  are  deducted, 

4.  Associations  would  be  required  to 
determine  the  fair  market  value  and  to 
review  the  book  value  of  their  PMSRs 
and  PCCRs  at  least  quarteriy. 
.^ssociations  that  wish  to  Include  these 
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assets  in  capital  rr.ay  net  carr>'  them  at  a 
book  Value  that  exceeds  the  discounted 
value  of  their  future  net  income. 

5.  For  purposes  of  calculating 
regulator^'  capital,  the  amount  of  PM.SRs 
and  PCCRs  reported  as  balance  sheet 
assets  would  be  reduced  to  the  lesser  of 
90  percent  of  their  fair  market  value,  90 
percent  of  their  original  purchase  price. 
or  100  percent  of  their  remaining 
unamortized  book  value. 

6.  GDIs  and  all  other  identifiable 
intangible  assets  would  be  deducted 
from  capital  in  calculating  core  capital. 

PMSRs  and  PCCRs  as  Qualifying 
Intangibles 

T^e  OTS  believes  that  PMSRs  and 
rCCRs  generally  meet  the  three-part  test 
for  intangibles  described  above  that  the 
OTS  and  the  other  agencies  use  to 
evaluate  identifiable  intangible  assets. 
With  regard  to  the  two  criteria  that 
pertain  to  the  marketability  of  intangible 
assets,  the  OTS  believes  that  fairly 
act;ve  and  Isquid  markets  exist  for 
PMSRs  and  PCCRs,  and  thus  it  is 
feasible  to  sell  these  assets  should  the 
need  arise. 

The  third  criterion  under  Lhe  three- 
part  test,  however,  requires  that  there 
must  be  a  high  degree  of  certainty  that 
the  assets  will  hold  their  market  value 


notwithstanding  the  future  prospects  of 
the  savings  association.  The  OTS 
believes  that  the  market  value  of  PMSRs 
and  PCCRs,  as  with  most  other  assets, 
are  likely  to  change  in  value  in  response 
to  changing  market  conditions  and  other 
factors.  Nevertheless,  the  OTS  belie\es 
that  the  strict  valuation  criteria 
contained  in  this  proposed  rule  will 
provide  ample  safeguards  against  the 
possibility  that  these  assets  will  be 
included  in  assets  and  capital  at  inflated 
values.  As  a  result,  the  OTS  believes 
that  PMSRs  and  PCCRs  valued  in 
accordance  with  the  requirements  of 
this  proposed  rule  would  satisfy  the 
intent  of  this  criterion.  Thus,  the  OTS 
believes  that  savings  associations 
should  be  permitted  to  include  these 
assets  in  capital,  subject  to  the 
limitations  and  restrictions  described  in 
this  proposal. 

PMSR  Transition 

The  OTS  proposal  would  retain  the 
February  9.  1990.  grandfathering  date  m 
the  FDIC's  PMSR  rule,  12  CHI  325,5. 
This  date  was  established  under  the 
previous  FDIC  rule,  which  applied  to 
both  savings  associations  and  state 
nonmember  banks.  The  OTS  is  also 
proposing  to  retain  discretion  to  allow, 
on  a  case-by-case  basis,  savings 
associations  to  phase-down  their  level 
of  PMSRs  as  a  percentage  of  capital  at  a 
rate  acceptable  to  OTS.  The  OTS  will 


have  discretion  to  determine  whether  an 
association  is  decreasing  its  ratio  of 
PMSRs-to-capital  at  an  acceptable  rate. 
Because  mortgage  servicing  is  a 
business  that  has  relatively  high  fixed 
costs,  its  profitability  is  highly  sensitive 
to  achieving  and  maintaining  a  certain 
volume  of  servicing.  The  OTS  also  will 
use  its  discretion  to  avoid  harmful 
effects  on  an  association's  operations 
that  might  result  from  an  abrupt  decline 
in  servicing  business  caused  by  strict 
adherence  to  the  PMSR  limit. 

GDI  Grandfathering  Provision 

The  OTS  has  in  the  past  allowed 
certain  GDIs  to  be  included  in  assets 
and  capital.  The  OTS  took  this  action 
based  upon  its  view  that  conservatively 
valued  GDIs  meet  the  three-part  test  in 
the  OTS  capital  rule  and  have  real 
economic  value,  and  therefore  do  not 
warrant  exclusion  from  capital.  The 
OTS  is  concerned  that  the  exclusion  of 
GDIs  from  capita!  may  impose  an 
artificial  regulatory  barrier  to  sound 
mergers  and  acquisitions. 

However,  in  light  of  the  OTS's  limited 
discretion  under  FIRREA  and  the  OTS's 
desire  to  achieve  a  common  interagency 
approach  to  the  treatment  of  intangible 
assets,  the  OTS  is  proposing  to  adopt  a 
uniform  interagency  approach  under 
which  GDIs  do  not  constitute  qualifying 
intangible  assets.  This  proposed  rule 
would  require  GDIs  to  be  deducted  from 
an  association's  assets  and  capital. 
OTS.  however,  is  proposing  to 
grandfather  conservatively  valued  GDIs 
that  result  from  transactions  that  are 
either  in  existence  or  under  firm 
contract  as  of  the  effective  date  of  this 
nile. 

U.  Relationship  to  Existing  Poin.y 

Consistent  with  the  proposals  of  the 
other  federal  banking  agencies,  the  OTS 
is  proposing  to  adopt  a  percentage-of- 
capital  limit  the  valuation  and 
discounting  criteria,  and  the  other 
requirements  of  this  proposal.  Most  of 
these  limitations  and  requirements  were 
applicable  to  savings  associations  under 
the  PMSR  rule  adopted  by  the  FDIC  in 
December  1990.  >  FIRREA  made  savings 
associations  subject  to  the  FDIC's  rule. 
The  FDIC's  authority  was  rescinded  by 
section  475  of  FDICIA. 

The  present  proposal,  however,  does 
have  some  significant  differences  from 
the  FTliC  s  P.MSR  rule.  First,  this 
proposed  rule  would  subject  PCCRs,  as 
well  as  PMSRs.  to  the  50  percent  of  core 


capital  limit  with  a  separate  25  percent 
of  core  capital  sublimit  for  PCCRs,  The 
cxirrent  OTS  capital  rule  authorizes 
qualifying  intangibles  (other  than 
PMSRs)  meeting  the  three-part  test  to 
comprise  25  percent  of  core  capital  in 
addition  to  the  50  percent  of  core  capital 
consisting  of  PMSRs.  This  proposal, 
therefore,  is  more  restrictive  than  the 
previously  applicable  FDIC  rule  because 
it  would  eliminate  the  authority  to 
include  this  additional  amount  of 
qualifying  intangible  assets. 

Second,  the  OTS  is  proposing  to 
prohibit  the  discount  rate  used  in 
conducting  quarterly  PMSR  and  PCCR 
valuations  from  being  less  than  the 
discount  rate  used  to  determine  the  fair 
value  of  the  asset  at  its  original 
acquisiton.  OTS  is  proposing  this 
limitation  to  maintain  consistency  with 
the  proposals  of  the  other  federal 
banking  agencies. 

The  OTS,  however,  is  proposing  to 
require  an  annual  independent  market 
valuation,  a  provision  retained  from  the 
FDIC's  PMSR  rule.  The  Federal  Reserve 
Board  and  OCC  are  not  proposing  this 
requirement. 

f  !^(  Limitations  and 

r,:!tfT  the  rM<-K  Rule  of  the 


Standard*;  \ 
FDIC 


SecUon  475  of  FDICIA.*  which  was 
enacted  into  law  on  December  19, 1991 
requires  each  federal  banking  agency  to 
establish  its  own  limits  on  the  amount  of 
PMSRs  include  in  captial  and  eliminates 
the  authority  of  the  FDIC  to  limit  the 
amount  of  PMSRs  that  savings 
associations  may  count  in  their  capital 

Section  475  also  requires  that  any 
PMSRs  included  in  capital  be  valued  at 
no  more  than  90  percent  of  fair  market 
value  and  that  such  fair  market  value  be 
determined  at  least  quarterly.  Savings 
associations  are  subject  to  identical 
limitations  under  the  OTS  capital  rule 
and  previously  under  the  FDIC's  PMSR 
rule. 

On  February  25, 1992,  the  FUlC  Board 
of  Directors  adopted  a  final  rule 
amending  its  capital  regulations  so  that 
the  FDIC's  PMSR  rule  no  longer  applies 
to  thrifts,  but  only  to  insure  state- 
chartered  nonmember  banks. 

The  OTS  has  determined  that  it  does 
not  need  to  adopt  a  rule  expressly 
establishing  OTS's  authority  to  set  the 
amount  of  PMSRs  includable  in  capital, 
prior  to  final  adoption  of  this  rule.  The 
OTS  capitol  rule  '  ah^ady  imposes  the 


'  See  the  preamble  to  the  final  Ft)IC  PMSR  niJe 
Tor  a  full  discussion  of  mortgage  tervicing  and  the 
rpHsons  ihH!  the  |>ercentage-of-capltal.  valuation, 
discouniing  and  other  provitlom  were  adopted.  55 
FR  53137  (Dec  27.  1990). 


'  Public  Law  101-242. 105  Stat.  2236  (Dec  10, 
1991) 

*  The  provision*  of  the  OTS  capital  ruli  dealing 
with  PMSR*  are  set  forth  In  12  CFR  section 
Se7.5(a)(2)(ii).  5e7.5(a)(2)(iii|  and  S67.g(c)(1). 
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90  percent  fair  market  value  and 
quarterly  valuation  requirements 
contained  in  section  475  of  FDICIA.  The 
fiOLA  and  the  OTS  capital  rule  do  not 
5et  forth,  however,  a  limitation  on  the 
amount  of  PMSRs  includable  in  capital 
or  the  terms  of  which  PMSR  is 
includable. 

Pending  issuance  of  this  rule,  the  OTS, 
as  a  matter  of  policy,  will  require  all 
associations  to  continue  to  comply  with 
the  percentage  of  capital  and  other 
restrictions  in  the  FDIC  rule.  As  a  result, 
while  this  proposal  is  pending,  all 
associations  must  continue  to  comply 
with  the  50  percent  of  core  capital  and 
100  percent  of  tangible  capital  limits 
previously  applicable  to  thrifts  under  the 
FDIC's  PMSR  rule. 

\\  Rer^vest  for  Comment 

The  OTS  requests  comment  on  all 
aspects  of  this  proposed  rule  and  soHcits 
specific  comments  on  the  following 
issues: 

A.  The  need  to  retain  the  requirement 
of  the  FDIC's  rule  for  an  annual 
independent  market  valuation  of 
PMSRs; 

B  The  appropriateness  of  applying  the 
same  valuation  criteria  and  independent 
review  requirement  to  PCCRs; 

C.  The  appropriateness  of  the 
proposed  approach  to  the  discounting 
and  valuation  of  PMSRs  and  PCCRs. 
particularly  the  requirement  that  the 
discount  rate  used  in  determining 
amortized  book  value  be  no  lower  than 
that  used  at  original  purchase;  and 

D.  The  appropriateness  of  the 
:)roposed  OTS  transition  provision  for 
PMSRs  and  the  grandfathering  provision 
for  CDIs. 

Regulatory  Flexibility  Act 

Ptirsuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b),  it  is  hereby  certified  that  this 
proposal  will  not  have  a  significant  or 
disproportionate  economic  impact  on  a 
substantial  number  of  small  savings 
associations.  Furthermore,  this  proposed 
rjle  would  not  impose  any  new 
recordkeeping  or  other  requirements  on 
any  associations.  It  generally  would 
retain  the  current  treatment  of  thrifts. 
PMSRs  and  would  allow  PCCRs  to  be 
counted  in  thrifts'  capital.  The 
provisions  of  this  rule,  including  the 
determination  that  CDIs  do  not 
constitute  qualifying  intangibles,  will 
not  have  substantial  impact  on  a  small 
number  of  associations.  The  rule  will 
not  have  a  disproportionate  impact  on 
small  associations.  Accordingly,  a 
Regulatory  Felexibility  Act  analysis  is 
not  required.  i 


Executive  Order  12291 

The  Director  of  the  OTS  has 
determined  that  this  proposed  regulation 
does  not  meet  any  of  the  conditions  set 
forth  in  Executive  Order  12291  for 
designation  as  a  major  rule.  This 
proposed  rule  generally  maintains  the 
current  treatment  under  the  FDIC's  rule 
of  thrifts'  PMSRs  and  permits  them  to 
count  PCCRs  in  capital.  The  provisions 
of  this  rule  having  a  restrictive  impact 
will  only  effect  a  small  number  of 
associations,  who  will  benefit  from  the 
proposed  grandfathering  treatment. 
Consequently,  a  Regulatory  Impact 
Analysis  has  not  been  prepared. 

List  of  Subjects  in  12  CFR  Fart  567 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 

Accordingly,  the  Office  of  Thift 
Supervision  proposes  to  amend  part  567. 
subchapter  D.  title  12  of  the  Code  of 
Federal  Regulations  as  follows: 

SUBCHAPTER  D— REGULATIONS 
APPUCABLE  TO  ALL  SAVINGS 
ASSOCIATIONS 

PART  567— CAFiTAi. 

1.  The  authority  citation  for  part  587 
continues  to  read  as  follows: 

Authority:  Sec.  2,  48  Stat.  128,  as  amended 
(12  U.S.C.  1462);  sec.  3,  as  added  by  sec.  301, 
103  Stat.  278  (12  U.S.C.  1462a);  sec.  4,  as 
added  by  sec.  301, 103  Stat  280  (12  U.S.C. 
1463):  sec.  5,  48  Stat.  132.  as  amended  (12 
U.S.C.  1464);  sec.  10,  as  added  by  sec.  301, 103 
Stat.  342  (12  U.S.C.  1467a). 

2.  Section  567.5  is  amended  by 
revising  paragraphs  (a){2)(i)  and 
(a)(2)(ii).  and  by  removing  and  reserving 
paragraph  (a)(2)(iii)  to  read  as  follows: 

§  567.5    Components  of  capital 

(a)  *  *  * 

(2)  •  *  *  (i)  Intangible  assets  are 
deducted  from  assets  for  purposes  of 
determining  core  capital  except  as 
provided  in  paragraph  (a)(2){ii)  of  this 
section  and  §  567.12  of  this  part. 

(ii)  Paragraph  (a)(2)(i]  of  this  section 
does  not  apply  to  qualifying  supervisory 
goodwill  held  by  an  eligible  savings 
association  (as  defined  in  §  567.1(h)  of 
this  part)  to  the  extent  permitted  by  this 
paragraph.  The  amount  of  qualifying 
supervisory  goodwill  may  not  exceed 
the  applicable  percentage  of  adjusted 
total  assets  as  calculated  for  the 
tangible  capital  requirement  set  forth  in 
the  following  table: 


Percent 


Jan.  1.  1994-Dec.  31,  1994.„ 
Thefeafter 


0.375 
0 


Priof  to  Jan.  1,  1992 

Jan.  1,  1992-Dec.  31,  1992. 
Jan.  1.  1993-Oec.  31,  1993. 


Percent 


1.500 
1.000 

0  7S0 


(iii)  [Reserved] 
«        *        *        •        • 

3.  Section  567.6  is  amended  by 
revising  paragraph  (a)(l){iv)(L)  to  read 
as  follows: 

§  567.6    Risk-based  capital  crea  t  risk 
weight  categories. 

(a)  *  •  * 

(1)  *  •  * 
(iv)  •   •   • 

(L)  Any  intangible  assets  not  deduced 
from  capital  pursuant  to  §  567.5(a)(2)  of 

this  part; 

•        «        •        ♦        • 

4.  Section  567.9  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  567.9    Tangible  capita!  requirement 

(c)  *    ■    • 

(1)  Any  intangible  assets,  except  as 
provided  in  §  567  12  of  this  part;  and 
.        *        .         •        ♦ 

5.  A  new  section  567.12  is  added  to 
read  as  follows: 

§  567.12    Qualifying  intangible  assets. 

(a)  Scope.  This  section  prescribes  the 
maximum  amount  of  qualifying 
intangible  assets  that  savings 
associations  may  include  in  calculating 
tangible  and  core  capital.  The  section 
also  sets  forth  the  criteria  that  must  be 
satisfied  for  intangible  assets  to  qualify 
for  inclusion  in  assets  and  capital. 

(b)  Definition.  Qualifying  intangible 
assets  (qualifying  intangibles)  for 
purposes  of  determining  tangible  and 
core  capital  under  this  part,  means 
purchased  mortgage  ser. icing  rights  and 
purchased  credit  card  relationships. 
These  assets  will  be  recognized  as 
qualifying  intangibles  included  in  capital 
only  to  the  extent  they  meet  the 
limitations  and  restrictions  set  forth  in 
this  section. 

(c)  Qualifying  criteria.  (1)  In 
determining  the  appropriateness  of 
including  particular  types  of  intangible 
assets  other  than  goodwill  in  a  savings 
association's  capital  calculation,  the 
Office  of  Thrift  Supervision  (OTS) 
considers  a  number  of  factors,  including: 

(i)  The  ability  to  establish  a  market 
value  for  the  asset  on  an  annual  basis 
through  an  identifiable  s»ream  of  cash 
flows,  the  reliability  and  predictability 
of  these  cash  flows,  and  the  degree  of 
certainty  that  the  asset  will  hold  this 
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market  value  notwithstanding  the  future 
prospects  of  the  association; 

(ii)  The  existence  of  an  active  and 
liquid  market  for  the  asset:  and 

(iii)  The  feasibility  of  selling  the  asset 
apart  from  thf>  association  or  from  the 
bulk  of  Its  assets. 

(2)  The  OTS  has  determined  that 
readily  marketable  purchased  mortgage 
servicing  rights  and  purchased  credit  ' 
card  relationships  generally  meet  the 
three  cnteria  in  paragraph  (c](l)  of  this 
section  and,  thus,  are  qualifying 
intangible  assets.  Purchased  mortgage 
servicing  rights  may  be  included  in  (that 
is,  not  deducted  from!  tangible  and  core 
capital  and  purchased  credit  card 
relationships  may  be  included  in  core 
capital  provided  that  these  qualifying 
intangibles  comply  with  the  conditions 
and  limitations  of  this  section 
Qualifying  intangibles  will  be  deducted 
from  assets  and  capital  to  the  extent 
they  do  not  meet  the  criteria  of  this 
section.  Other  identifiable  intangible 
assets,  including  core  deposit 
intangibles  not  grandfathered  pursuant 
to  paragraph  (i)  of  this  section,  are  not 
qualifying  intangibles  and  must  be 
deducted  from  assets  and  capital, 
except  as  provided  by  §  567.5(a)(2)(ii)  of 
this  part. 

(d)  Annual  and  quarterly  market 
valuations.  An  independent  market 
valuation  of  qualifying  intangibles  shall 
be  performed  at  least  annually.  The 
annua!  independent  market  valuation 
shall  include  adjustments  for  any 
significant  changes  in  onginal  valuation 
assumptions,  including  changes  in 
prepayment  estim.ates  or  attrition  rates. 
The  valuation  shall  be  based  on  an 
analysis  of  the  current  fair  market  value 
of  the  qualifying  intangibles  determined 
by  applying  an  appropriate  market 
discount  rate  to  the  net  cash  flews 
expected  to  be  generated  from  the 
intangibles.  This  annual  independent 
market  valuation  may  be  based  on  a 
review  and  analysis  by  an  independent 
valuation  expert  of  the  reasonableness 
of  the  internal  calculations  and 
assumptions  used  by  the  association  to 
determine  fair  market  value.  In  addition 
to  the  annual  independent  market 
valuation,  the  association  shall  calculate 
an  estimated  fair  market  value  for  the 
qualifying  intangibles  at  least  quarterly. 

(e)  Quarterly  determination  of  book 
value.  Qualifying  intangibles  shall  be 
carried  at  a  book  value  that  does  not 
exceed  the  discounted  amount  of 
estimated  future  net  cash  flows 
expected  to  be  generated  from  such 
assets.  Management  of  the  association 
shall  review  the  carrv'ing  value  at  least 
quarterly,  document  its  review 
adequately,  and  adjust  the  book  value 
as  necessary.  If  unanticipated 


prepayments  or  attrition  occur,  a  write- 
down of  the  book  value  of  the  qualifying 
intangibles  should  be  made  to  the  extent 
that  the  discounted  amount  of  cash 
Hnws  IS  less  than  the  carrv-ing  amount  of 
the  assets  The  association  shall  use  a 
discounted  approach  in  evaluating  the 
future  net  cash  flows  expected  to  be 
generated  from  the  qualifying 
intangibles.  The  discount  rate  used  for 
this  book  value  calculation  shall  not  be 
less  than  the  original  discount  rate 
applied  to  the  qualifying  intangibles  at 
the  time  of  their  acquisition,  based  upon 
the  estimated  net  cash  flows  and  the 
pnce  paid  at  the  time  of  purchase, 

(f)  Value  limitation  For  purposes  of 
calculating  capital  under  this  part,  the 
balance  sheet  assets  for  qualifying 
intangitiles  shall  be  reduced  to  an 
a.mount  equal  to  the  lesser  of: 

(1)  90  percent  of  the  fair  market  value 
of  the  intangibles  determined  in 
accordance  with  paragraph  (d)  of  this 
section; 

(2)  90  percent  of  the  original  purchase 
pnce  paid  for  the  intangibles;  or 

(3)  100  percent  of  the  remaining 
unamortized  book  value  of  the 
intangibles  determined  in  accordance 
with  paragraph  (e)  of  this  section. 

(g)  Cure  capital  limitation. — (1) 
Aggregate  limit.  The  maximum 
aggregate  amount  of  qualifying 
intangibles  allowed  to  be  included  in 
core  capital  shall  be  limited  to  the  lesser 

of: 

(i)  50  percent  of  the  amount  of  core 
capital  that  exists  before  the  deduction 
of  any  disallowed  qualifying  intangibles; 
or 

fii)  The  amount  of  qualifying 
intangibles  determined  in  accordance 
with  paragraph  (f]  of  this  section. 

(2)  Sublim.it  for  purchased  credit  card 
relationships.  In  addition  to  the 
aggregate  limitation  on  qualifying 
intangibles  set  forth  in  paragraph  (g)(1) 
of  this  section,  a  sublimit  will  apply  to 
purchased  credit  card  relationships.  The 
m.axim.u.m  allowable  amount  of 
purchased  credit  card  relationships  will 
be  limited  to  the  lesser  of: 

(:)  2,S  percent  of  the  amount  of  core 
capital  that  exists  before  the  deduction 
of  any  disallowed  qualifying  intangibles: 
or 

(ii)  The  amount  of  qualifying 
intangibles  determined  in  accordance 
with  paragraph  (f)  of  this  section. 

(hi  Tangible  capital  limitation.  The 
m.dximum  allowable  amount  of 
qualifying  intangibles  for  purposes  of 
calculating  association's  tangible  capital 
shall  be  the  same  amount  includable  in 
core  capital  in  accordance  with  the 
limitations  set  by  paragraph  (a)  of  this 
section  Accordingly,  the  same  amount 
of  qualifying  intangibles  must  be 


deducted  from  assets  and  capital  in 
computing  associations'  tangible  capital 
that  is  deducted  in  computing  core 
capital  in  accordance  with  paragraphs 
(g)  of  this  section. 

(i)  Grandfathering.  (1)  Notwith- 
standing the  core  capital  and  tangible 
capital  limitations  set  forth  in 
paragraphs  (g)  and  (h)  of  this  section, 
any  otherwise  disallowed  purchased 
mortgage  servicing  rights  that  were 
acquired  on  or  before  February  9, 1990. 
and  any  otherwise  disallowed 
purchased  mortgage  servicing  rights  for 
which  a  contract  to  purchase  the 
servicing  rights  existed  on  February  9, 
1990,  may  be  grandfathered  and 
recognized  for  regulatory  capital 
purposes  under  this  part  to  the  extent 
permitted  by  the  OTS.  Grandfathered 
purchased  mortgage  servicing  rights 
must  be  treated  in  accordance  with 
generally  accepted  accounting  principles 
and  the  requirements  of  paragraphs  (d). 
(e),  and  (f)  of  this  section. 
Grandfathered  purchased  mortgage 
servicing  rights  will  count  toward  the 
core  capital  and  tangible  capital 
limitations  described  in  paragraphs  (g) 
and  (h)  of  this  section. 

{2)(i)  The  OTS.  on  a  case-by-case 
basis,  may  extend  grandfathered 
treatment  to  all  or  part  of  the  purchased 
mortgage  servicing  rights  acquired  by  an 
association  to  replace  its  grandfathered 
purchased  mortgage  servicing  if  OTS 
determines  that: 

(A)  An  association  is  reducing  its 
level  of  purchased  mortgage  servicing 
rights  to  the  levels  permitted  by 
paragraphs  (g)  and  (h).  respectively,  of 
this  section  at  an  acceptable  rate;  and 

(B)  The  granting  of  such  granfathered 
treatment  is  consistent  with  the 
association's  safe  and  sound  operation 
and  with  sound  public  policy. 

(ii)  The  OT'S  may  terminate  such 
grandfathered  treatment,  wholly  or 
partially,  if  it  determines  that  either  of 
the  conditions  in  paragraph  (i)(2)(i)  of 
this  section  are  not  being  satisfied  by 
any  time. 

(3)  Core  deposit  intangibles  resulting 
from  transactions  consummated  or 
under  Hrm  contract  on  the  effective  date 
of  this  rule  may  be  grandfathered  and 
recognized  for  capital  purposes  under 
this  part  to  the  extent  permitted  by 
OTS,  provided  that  such  core  deposit 
intangibles  are  treated  in  accordance 
with  generally  accepted  accounting 
principles  and  the  requirements  of 
paragraphs  (d),  (e).  and  (f)  of  this 
section. 

(j)  Exemption  for  certain  mortgage 
banking  subsidiaries. — (1)  Exemption 
standard.  Purchased  mortgage  servicinjj 
rights  held  by  separately  capitalized, 
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nonincludable  subsidiaries  generally 
will  not  be  subject  to  the  deduction  and 
limitations  set  forth  in  this  section,  the 
deductions  and  limitations  will  apply  to 
such  purchased  mortgage  servicing 
rights,  however,  if  the  OTS  determines 
tha' 

[\]  The  thrift  and  subsidiary  are  not 
conducting  activities  on  an  arm's  length 
basis:  or 

(ii]  The  exemption  should  not  be 
granted  or  allowed  to  continue  in  the 
interest  of  the  safety  and  soundness  of 
t.ne  association  or  sound  pubUc  policy. 

(2)  Applicable  requirements.  If  the 
OTS  determines  to  grant  or  to  permit  the 
continuation  of  an  exemption  under 
paragraph  [j)(l)  of  this  section,  the 
association  receiving  the  exemption 
must  ensure  the  following: 

(i)  The  association's  investments  in, 
and  extensions  of  credit  to,  the 
subsidiary  are  deducted  from  capital 
when  calculating  capital  under  this  part; 

(ii)  Extensions  of  credit  and  other 
transactions  with  the  subsidiary  are 
conducted  in  compliance  with  the  rules 
for  covered  transactions  with  affiliates 
set  forth  in  sections  23A  and  23B  of  the 
Federal  Reserve  Act.  as  applied  to 
thrifts  pursuant  to  §5  563.41  and  563.42 
of  this  subchapter  and 

l::i)  .\ny  contracts  entered  into  by  the 
s:.ibsidiary  include  a  written  disclosure 
indicating  that  the  subsidiary  is  not  a 
bank  on  savings  association,  the 
subsidiary  is  an  organization  separate 
and  apart  from  any  bank  or  savings 
association,  and  the  obligations  of  the 
subsidiary  are  not  backed  or  guaranteed 
by  any  bank  or  savings  association  nor 
insured  by  the  FDIC.  j 

Dated;  April  1, 1992. 

By  the  Office  of  Thrift  Supervision. 
TbTiothy  Ryan, 
D:rector. 
[FR  Doc.  92-7965  Filed  4-10-92:  8:45  am] 
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COMMCniTY  FUTURES  TRADING 
COMWiSSIO.N 

17CFR  Part  150  ' 

Revision  of  Federal  Speculative 
Position  Limits 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Proposed  rulemaking. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
has  long  established  and  enforced  under 
its  rulemaking  authority  speculative 
position  limits  for  futures  contracts  on 
various  agricultural  commodities.  These 
limits  were  first  established  by  the 


Commodity  Exchange  Authority,  the 
Commission's  predecessor  agency,  and 
last  revised  by  the  Commission  in  1987. 
52  FR  38914  (October  20. 1987).  On 
August  2, 1991,  the  Commission 
requested  public  comment  on  two 
Petitions  for  Rulemaking  to  increase 
certain  speculative  position  limits  and 
exemptions  therefrom.  56  FR  37049. 

Based  upon  its  consideration  of  the 
comments  received  in  response  to  these 
Petitions  for  Rulemaking,  and  based 
upon  its  independent  analysis,  the 
Commission  is  proposing  amendments 
to  these  rules.  Generally,  these 
amendments  maintain  the  current 
speculative  position  limit  levels  for  the 
delivery  months,  with  one  exception, 
and  propose  to  increase  limit  levels  for 
the  deferred  months  in  the  specified 
contracts.  The  proposed  structure 
includes  differing  levels  for  single  month 
limits  and  the  limits  on  all-months 
combined.  In  addition,  the  Commission 
is  proposing  to  combine  speculative 
limits  for  both  futures  and  options 
thereon.  Finally,  the  Commission  notes 
that  the  significant  increases  which  it  is 
proposing  to  the  individual  month  limit 
levels  and  the  combining  of  futures  and 
option  hmits  which  creates  an  implicit 
spread  exemption  for  those  instruments 
alleviates  the  need  for  specific  spread 
exemptions.  Nevertheless,  the 
Commission  is  proposing  to  continue  an 
exemption  for  spread  positions  within 
the  same  crop-year.  The  level  of  this 
exemption  is  being  proposed  to  be 
modified  consistent  with  the  Petition  for 
Rulemaking  of  the  Chicago  Board  of 
Trade. 

dates:  Comments  must  be  received  by 
June  12, 1992. 

ADDRESSES:  Comments  should  be  sent 
to  the  Office  of  the  Secretariat. 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581  and  should  make 
reference  to  "Revision  of  Federal 
Speculative  Position  Limits." 

FOR  FURTHER  INFORMATION  CONTACT 

Blake  Imel.  Deputy  Director,  or  Paul  M. 
Architzel,  Chief  Counsel,  Division  of 
Economic  Analysis.  Commodity  Futures 
Trading  Commission.  2033  K  St.  NW., 
Washington,  DC  20581,  (202)  254-3201  or 
254-6990.  respectively 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Statutory  Framework 

Speculataive  position  limits  have  been 
a  tool  for  the  regulation  of  the  futures 
markets  for  over  a  half-century.  During 
this  time,  the  Congress  consistently  has 
expressed  confidence  in  the  use  of 
speculative  position  limits  as  an 


effective  means  of  preventing 
unreasonable  or  unwarranted  price 
fluctuations.  See,  H.F.  Rep.  No.  421,  74th 
Cong.,  1st  Sess.  1  (1935):  See  also,  H,R. 
Rep.  No.  624,  99th  Cong,.  2d  Sess,  44 
(1986). 

In  this  regard,  section  4a(l)  of  the 
Commodity  Exchange  Act  ("Act"),  7 
U.S.C,  6a(l).  states  that; 

[E|  excessive  speculation  in  any 
commodity  under  contracts  of  sale  of  such 
commodity  for  future  delivery  made  on  or 
subject  to  the  rules  of  contract  markets 
causing  sudden  or  unreasonable  fluctuations 
or  unwarrar.ted  changes  in  the  price  of  such 
commodity,  is  an  undue  and  unnecessary 
burden  on  interstate  commerce  in  such 
commodity. 

Accordingly,  section  4a(l)  of  the 
Commodity  Exchange  Act,  7  U.S.C.  6a(l) 
(1988)  ("Act"),  provides  the  Commission 
with  the  authonty  to: 

Fix  such  hmits  on  the  amount  of  trading 
which  may  be  done  or  positions  which  may 
be  held  by  any  person  under  contracts  of  sale 
of  such  commodity  for  future  delivery  on  or 
subject  to  the  rules  of  any  contract  market  as 
the  Coffimission  finds  are  necessary-  to 
diminish,  eliminate,  or  prevent  such  burden. 

B.  Regulatory  Framework 

Generally,  there  are  three  elements  to 
the  regulatory  framework  of  speculative 
position  limits.  They  are  the  levels  of  the 
limits,  the  exemptions  from  them  (in 
particular,  for  hedgers),  and  the  policy 
on  aggregating  accounts.  Undergirding 
this  framework  are  the  basic 
determinations  of  the  Commission  that 
all  contract  markets,  absent  an 
exemption,  must  have  speculative 
position  limits,  and  that  responsibility 
for  speculative  position  limits  be  lodged 
with  both  the  Commission  and  the 
exchanges.'  Since  its  creation,  the 
Com.mission  periodically  has  reviewed 
each  of  these  policies  pertaining  to 
speculative  limits.^ 


'  In  this  regard,  it  should  be  noted  that  the 
Commission  directly  adminuters  speculative 
position  limits  for  futures  contracts  on  many 
dompstic  agncultural  commodities.  See,  1"  C\H 
150,2.  In  contract  Commission  Rule  1,61,  17  CYR 
1.61.  requires  that  for  all  option  contracts,  and  for 
futures  contracts  on  all  other  com.modilies. 
exchanges  adopt  and  enforce  speculative  position 
limits.  Exchange-set  speculative  position  Umits  are 
approved  by  the  Commission  under  the  standards 
set  forth  in  Rule  1  61  and  under  section  5a(12)  of  the 
Act  Section  4a(5)  of  the  .\c\  provides  that  violation 
of  such  an  exchange-SPl  speculative  position  Umit 
that  has  been  approved  by  the  Commission,  in 
addition  to  being  an  enforceable  violation  of 
exchange  rules,  is  also  a  violation  of  the  Act. 

»  Initially,  for  example,  the  Commission  redefined 
"hedging"  (42  FR  42-48  (August  24,  197711,  raised 
speculative  posi'ion  limits  m  wheat  (41  FK  35000 
(August  19,  iq-61l  and  m  1979  issued  its  Statement 
of  Policy  On  Aggregation  of  Accounts  and  Adoption 
of  Related  Reporting  Rules  (  1979  Aggregation 
Policy 'J.  44  FR  33539  [June  13.  1979). 
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As  part  of  this  continuing 
reexamination  of  speculative  limit 

policies,  the  Commission,  in  1987, 
completely  revised  Federal  speculative 
position  limits.  Federal  speculative 
position  limits  apply  to  contract  markets 
on  domestic  agricultural  commodities 
and  are  administered  directly  by  the 
Com^mission.  Previously,  the 
Commission's  predecessor  agency,  the 
Commodity  Exchange  Authority, 
administered  speculative  position  limits 
fur  futures  contracts  on  many  of  those 
commodities  which  were  then  regulated 
under  the  Act.  These  included 
speculative  position  limits  on  corn, 
wheat,  other  grains,  cotton,  soybeans 
and  other  agricultural  commodities.' 
See,  17  CFR  part  150  (1975). 

During  the  1987  revisions.  52  FR  38914 
(October  20.  1987),  the  Commission 
added  Federal  speculati\e  position 
limits  for  soybean  meal  and  soybean  oil. 
Anomalously,  due  to  the  historial 
development  of  the  Federal  limits, 
speculative  position  limits  on  these  two 
domestic  agricultural  commodities 
previously  had  been  set  by  the  appliable 
exchange. 

The  Commission,  at  the  time,  also 
amended  the  structure  and  levels  of  the 
Federal  speculative  position  limits.  It 
restructured  speculative  position  Umits 


Subsequently,  the  Commission  modified  and 
updated  speculative  position  limits  by  issuing  a 
clarification  of  its  hedging  definition  with  regard  to 
the  "temporary  substitute"  and  "incidental"  tests 
(52  FR  2719S  (July  20,  1987)).  and  guidelines 
regarding  the  exemption  of  risk-management 
positions  from  exchange-set  speculative  position 
limits  in  financial  futures  contracts.  52  FR  34633 
(September  14. 1987)  Moreover,  in  1988.  the 
Commiission  promulgated  Commission  Rule 
150.3(a)(4),  an  exemption  from  speculative  position 
limitg  for  the  positions  of  multi-advisor  commodity 
pools  and  other  similar  entities  which  use 
independent  account  controllers.  The  Commission 
subsequently  amended  Commission  Rule  150.3(a)(4). 
broadening  its  applicability  to  commodity  trading 
advisors  and  simplifying  and  streamlining  the 
applicaUon  process.  56  FR  14308  (April  12. 1991). 
Most  recently,  the  Commission  solicited  public 
comment  on.  and  subsquently  approved,  an 
exchange  request  for  an  exemption  for  futures  and 
option  contracts  on  certain  financial  instruments 
from  the  Commission  Rule  1.61  requirement  that 
speculative  position  limits  be  specified  for  all 
contracts.  56  FR  51687  (October  15, 1991). 

'  Federal  speculative  position  limits  were  set  by 
the  Commodity  Exchange  Commission  and 
administered  by  the  Commodity  Exchange 
Authority  of  the  United  States  Department  of 
Agriculture.  The  CEC  set  speculative  position  hmits 
generically  by  commodity.  The  regulatory  structure 
established  by  the  CEC  included  a  specified  limit, 
by  commodity,  on  speculative  positions  in  any  one 
contract  month  and  in  all  months-combined  and  an 
exemption  for  bono  fide  hedge  positions.  See.  17 
CFR  part  150  (1975)  Except  for  an  increase  in  the 
li.Tiit  ieve!  for  wheat  and  the  addition  of  an 
exemptive  provision  for  spread  or  arbitrage 
posilinns  between  futures  and  option  contracts 
aiided  by  the  Commission  in  1984  (49  FR  36825 
(September  20,  19841).  these  speculative  position 
lim.its  remained  unchanged  until  being  thoroughly 
revised  by  the  Commission  in  1987. 


by  establishing  them  by  contract  market, 
rather  than  generally  by  commodity.  The 
Commission  generally  proposed  to 
increase  limit  levels  progressively  from 
th.e  spot  month  limit,  which  was  not 
proposed  to  be  increased,  to  a  higher 
individual-month  limit,  with  a  yet-higher 
ail  futures  combined  limit.  However,  the 
rules,  as  promulgated,  did  not  provide 
for  such  stepped  increases.  Instead,  the 
rules  as  amended  generally  maintained 
the  existing  structure  of  a  uniform  spot 
and  single  month  level  with  the  addition 
of  an  increased  all-months-combined 
level* 

C.  Petitions  for  Rulemaking 

The  Commission  has  received  four 
petitions  for  rulemaking,  the  first  from 
the  Chicago  Board  of  Trade  ("CBT'),  the 
second  from  the  New  York  Cotton 
Exchange  ("N'YCE'  ),  the  third  from  the 
Kansas  City  Board  of  Trade  ("KCBT") 
and  the  fourth  from  the  MinneapoUs 
Grain  Exchange  ("MGE").  These 
petitions  requested  that  the  Commission 
amend  its  rules  to  increase  Federal 
speculative  limits  in  Uie  CBT  com. 
wheat,  oats,  soybeans  and  soybean  oil 
and  meal  futures  contracts,  in  the 
NYCE's  cotton  No  2  futures  contract, 
and  in  the  KCBT's  and  MGE's  wheat 
futures  contracts.  The  CBT  asnd  NYCE 
also  requested  that  the  Commission 
expand  the  current  exemption  for 
spread  positions  between  months  within 
the  same  crop-year  to  an  exemption  for 
spread  positions  between  any  months. 
outside  of  the  spot  month,  regardless  of 
the  crop  year  and  to  increase  the  over- 
all level  of  this  exemption.  The  CBT 


'  Not  all  Federal  limits  were  promulgated  with  an 
identical  spot  month  and  single  month  limit. 
Generally,  in  promulgating  these  limits,  the 
Commission  noted  that  the  applicable  data 
supported  a  range  of  possible  solutions.  Those 
commenting  on  the  grain  and  soybean  complex 
limits  expressed  a  strong  preference  for  retaining 
the  existing  structure  for  limits,  in  part,  in  an 
attempt  to  promote  greater  liquidity  in  the  back 
months.  As  the  Commission  noted: 

(llhe  "telescoping  feature  of  this  structure-raising 
the  single  month  level  from  the  spot  month  level 
concerned  many  commenters  *  *  *  '  In  general,  the 
commenting  exchanges  objected  on  the  grounds  that 
"telescoping"  could  be  conducive  to  unnecessary 
and  artificial  price  aberrations. 

In  contrast,  those  commenting  on  the  proposed 
speculative  position  limits  in  cotton  did  not  object 
to  the  higher  single  month  limit  level. 

52  FR  38916.  In  light  of  the  strong  preferences 
expressed  by  the  commenters.  at  that  time,  and  the 
range  of  acceptable  solutions  which  the  data 
supported,  the  Commission  acceded  to  the  views  of 
the  commenters,  adopting  final  rules  for  the  grains 
and  soybean  complex  which  did  not  have  the 
stepped  increase  between  the  spot  month  limit  and 
the  single  month  Hmit.  However,  the  Commission's 
experience  monitoring  both  Federal  and  exchange- 
set  limits  with  stepped  Increases,  as  it  expected,  has 
been  favorable,  with  none  of  the  adverse 
consequences  hypothesized  by  the  opposing 
commenters  occuring. 


separately  sought  Commission  approval 
for  increases  to  the  exchange-set 
speculative  position  limits  on  these 
commodities.* 

Specifically,  the  CBT  and  NYCE 
Petitions  requested  that  the  speculative 
position  limits  for  these  commodities  be 
raised  in  the  single  month  and  all- 
months  categories.  TTie  petitions,  with 
one  exception,  did  not  ask  that  the  spot 
month  limits  be  changed.^  The  CBT  and 
NYCE  supported  their  Petitions  for 
increased  speculative  position  limits 
based  on  the  growth  in  volume  of 
trading  and  on  an  increased  frequency 
of  large  speculative  positions  near  single 
month  limits  in  individual  futures 
months  in  these  commodities  since  the 
limits  were  last  amended  in  1987.  Both 
the  KCBTs  request  of  an  increase 
consistent  with  the  increases  requested 
by  the  CBT.  and  the  MGE's  request  of  an 
increase  in  the  all-months  limit  from  six 
million  bushels  to  nine  million  bushels 
were  based  upon  concerns  of 
competitive  parity. 

A  comparison  of  the  current  limit 
levels,  which  are  shown  in  parentheses, 
and  those  proposed  by  the  exchanges 
are  shown  in  the  following  table. 


*  The  CBT  in  (hat  submission  has  proposed  to 
amend  its  speculative  position  limits  for  futures 
contracts  consistent  with  the  amended  limits 
requested  in  its  Petition  for  Rulemaking,  and 
separately,  to  double  its  limits  for  options  on  futures 
contracts  in  the  above-referenced  commodities. 
Those  exchange-set  option  speculative  position 
limits  currently  have  no  corresponding  Federal 
limits.  CBT  speculative  limits  for  options  establish 
separate  levels  for  outright  positions  in  each  type  or 
quadrant  of  option — long  puts,  short  puts,  long  calls 
and  short  calls — as  well  as  various  spread  positions 
between  options  and  futures.  Currently  the  levels  of 
these  outright  limits  are  600  futures-equivalent 
contracts  in  com.  wheat,  soybeans.  720  In  soybean 
meal.  540  in  soybean  oil  and  400  in  oats.  A  futures- 
equivalent  option  position  is  one  in  which  the 
absolute  number  of  options  is  adjusted  to  reflect  the 
option's  risk  factor  using  the  delta  coeRicient,  This 
delta  coefficient  which  lies  between  -1  and  1, 
indicates  the  expected  relationship  between 
changes  in  the  option  premium  and  changes  in  the 
price  of  the  underlying  future. 

The  KCBT  also  proposed  to  increase  its  outright 
position  limits  for  each  quadrant  of  wheat  options 
from  800  to  1200  future-equivalent  contracts  and  to 
increase  the  limits  for  certain  types  of  futures/ 
option  and  option/option  spread  positions  The 
NYCE  proposed  to  increase  Its  limits  applicable  to 
certain  option/option  and  future/option  spread 
positions  in  its  cotton  No  2  contracts. 

These  proposed  amendments  to  the  various 
exchanges'  futures  and  option  speculative  position 
limit  rules  are  currently  under  advisement  pending 
completion  by  the  Commission  of  this  rulemaking 
proceeding.  See.  section  4a(5)  of  the  Act. 

•  The  Petition  of  the  Chicago  Board  of  Trade 
requested  that  the  spot  month  Umit  for  oats  be 
increased  from  a  level  of  two  million  bushels  to 
three  million  bushels. 
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Reouesteo  Changes  to  CoMUiSsios  -ule  150^  Speculat've  ^ns;T.ON  limits  With  Existing  Limits,  if  Different,  in 

Parenthes«s 

[Umtts  on  Net  Positions  In  Contracts] 


5cC't  -^onth  '  - 


'x)rvy::.ai  rnontha 

All  -XS^fiS  xrr\C'ir-^  . 


C8TCom 


600 

1.600 

(600) 

4300 

(2.400) 


C8T 
SoytMana 


600 

1.600 

(600) 

4.800 

(2.400) 


CSTand 
KC8T 
Wheat 


600 

1.200 

(600) 

3.600 

(1300) 


C8T0>ts 


600 

(400) 
600 
(400) 
1.800 
(400) 


CBT 

Sovtiean 

Mdal 


CBT 
Sovtiean 


mge 

vvr>eat 


720 

1.440 

(720) 

4.320 

(2,160) 


640 

1,080 
(540) 
3.240    I 
(1.620)  I 


600 

600 


NYCE 
Cotton  #2 


300 


900 

(450) 
1,800    i  1.800 

(1.200)  (1.200) 


'  Secopies  etiective  tor  neartjy  futures  on  day  preceding  first  notice  day. 


D  Response  to  Petitions 

The  Coramission  on  August  2, 1991, 
published  in  the  Federal  Register  notice 
of  the  Petitions  for  Rulemaking  of  the 
CBT  and  the  NYCE  and  requested  public 
:  Dm.rnent  on  them.  56  FR  37049,  The 
remaining  two  Petitions  were  received 
subsequently  by  the  Commission. 

Thirty-six  comments  were  filed  with 
the  Commission  in  response  to  this 
request.  Commenters  included  two 
futures  exchanges;  twenty-three 
commodity  pool  operators,  commodity 
trading  advisors  or  associations  of  such 
entities;  ten  persons  or  groups 
representing  agricultural  interests  and 
the  minutes  of  the  April  22, 1991  meeting 
of  the  Commission's  Agricultural 
Advisory  Committee.  Of  the  ten 
comments  filed  by  agricultural  interests, 
eight  were  opposed  to  the  requested 
increases.  The  remaining  commenters 
generally  supported  the  petitions. 

Many  of  those  opposing  the  petitions 
for  rulemaking  expressed  concern  that 
the  requested  increases  in  limits  would 
lead  to  "small  numbers  of  entities 
holding  large  number  of  contracts." 
Others  were  concerned  that  such 
increased  hmits  would  permit  mainly 
technical  traders  to  assume  larger 
positions  in  the  market  and  that  this 
posed  risks  to  the  market.  Other 
conunenters  expressed  the  view  that  the 
terms  and  conditions  of  these  contracts, 
especially  those  relating  to  delivery 
points  and  specifications,  needed 
revision  to  assure  the  continued  use  of 
these  contracts  for  hedging  and  price 
basing  and  that  such  revisions  should 
precede  any  mcrease  in  speculative 
position  limits. 

Many  of  the  commenters  favoring 
raising  the  speculative  position  limits 
based  their  support  on  the  belief  that  the 
structure  of.  and  the  participants  in.  the 
markets  are  evolving.  These 
commenters  contended  that  the  main 
growth  in  volume  in  the  futures  industry 
is  in  the  managed  funds  sector  and  that 
increased  levels  are  required  by  these 
professional  money  managers.  They 


further  maintained  that  such  managed 
funds  represent  an  important  source  of 
potential  additional  liquidity  for  these 
markets.  Others  suggested  that  the 
existence  of  speculative  position  limits 
was  a  constraint  on  trading  that  was  not 
present  on  competing  foreign  futures 
markets,  leading  to  reductions  in  the 
market  share  of  United  States 
exchanges. 

The  exchange  comments  noted  that 
since  speculative  position  limits  were 
last  revised,  there  has  been  significant 
growth  in  cash  and  futures  markets 
volumes  in  those  commodities  under 
consideration,  herein.  These  comments 
further  noted  that,  following  the  1987 
increase  in  speoilative  position  limits, 
there  was  no  increase  in  market 
volatility.  Moreover,  one  exchange 
commenter  suggested  that  different 
levels  for  the  spot  and  deferred  months 
would  ensure  orderly  liquidations  and  is 
consistent  with  the  observed  behavior  of 
commercials  rolling  forward  positions  as 
they  mature. 

II.  Proposed  Revisions 

The  Commission  is  proposing  several 
revisions  to  the  structure  of  Federal 
speculative  position  limits  based  upon 
its  experience  in  administering  these 
limits  and  after  carefully  considering  the 
comments  received  in  response  to  the 
Petitions  for  Rulemaking.  These 
proposed  revisions  are  in  three  areas. 
First,  the  Conunission  is  proposing  to 
unify  speculative  position  limits  for  both 
futures  and  options  thereon.  Secondly, 
the  Commission  is  proposing  to  maintain 
spot-month  limits  at  their  current  levels 
and  to  increase,  by  amounts  consistent 
with  increases  in  the  combined  open 
interest  of  futures  and  delta-adjusted 
options  for  each  market,  the  levels  for 
the  single-month  and  all-months  limits. 
Finally,  the  Commission  is  proposing  to 
amend  the  intra-crop  year  spread 
exemption  by  revising  the  exemption's 
limit  levels  to  equal  the  all-months  level, 
as  petitioned. 


A.  Unified  Futures  and  Options  Levels 

The  Commission  requested 
specifically  the  public's  views  on  the 
advisability  of  combining  the 
speculative  position  limits  for  futures 
contracts  and  options  thereon  in  its 
Federal  Register  notice  of  the 
exchange's  Petitions  for  Rulemaking. 
Few  commenters.  however,  responded 
on  this  issue.  Nevertheless,  those  who 
responded  generally  opposed  the 
unification  of  futures  and  option 
speculative  position  limits.  One 
commenter.  a  trade  association  for 
agricultural  processors,  opined  that  such 
limits  should  not  be  combined  because 
"[fjutures  and  options  are  separate  and 
unique  mstruments  with  different  uses 
and  characteristics  and  as  such  *  •  • 
speculative  limits  for  either  should  be 
made  independently,"  A  commodity 
trading  advisor  commented  that: 

Limits  on  options  should  be  consistently 
modified  to  taice  into  account  expansion  of 
limits  on  futures.  At  the  same  time,  we  would 
reiterate  the  intrinsic  differences  between 
options  and  futures.  [Ijn  terms  of  nsk 
manaj^cment.  investment  time  honzons. 
margin  and  capital  requirements,  options  are 
ver>'  different  instruments;  however,  options 
play  a  large  roie  in  many  hedging  strategies 
«  •  • 

.Accordingly,  the  commenter  "saw  no 
compelling  reason  for  the  combination 
of  futures  and  options  limits." 

An  exchange  commenter  noted  that: 

[Tjhere  appears  to  be  no  reason  for  the 
CkimmisBion  to  continue  to  exclude  Cotton 
No.  2  futures  and  options  from  the  unified 
trea'jnent  accorded  most  other  futures  and 
options.  Of  course,  were  they  to  be  combined, 
the  deferred  months  limits  should  be 
increased  to  achieve  parity  between  the 
present  proposal  for  options  and  futures 
individual  increases  and  a  combmed  limrt. 

Presently  it  appears  that  only  agncultural 
futures  ihat  were  subjeci  lo  the  1936 
amendments  to  the  *   *   *  Act  continue  to 
follow  a  two-tier  approach  '   *   "This 
distmctjoTi  does  not  appear  to  be  based  on  a 
funtional  basis  but  appears  solely  to  be  a 
historic  anomaly. 


'  Although  c 
options  have  a 
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options  specui 
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However,  if  in  considering  the  combining  of 
Cotton  No.  2  futures  and  options  limits,  the 
Commis.sion  were  to  intend  to  directly 
regulate  not  only  cotton  No.  2  future  levels 
but  option  levels  as  well,  we  believe  wouJd 
be  a  step  backward  and  the  Exchange  could 
not  support  such  a  development. 

As  noted  by  the  above  comrrenter. 
almost  all  exchange-set  limits  for  futures 
and  their  reljted  options  are  unified. 

,._  This  structure  of  unified  limits  is  more 
epprophate  for  several  reasons.  First, 
because  pnce  movements  in  the  two 
markets  are  highly  related,  the  unified 
system  more  readily  reflects  the 
economic  reality  of  a  position  in  its 
totality.  For  instance,  it  should  be  noted 
that  options  in  certain  combinations 
create  synthetic  futures.  Moreover, 
these,  or  other  combinations,  may  be 
spread  or  offset  against  actual  futures 
pjsitions.  Thus,  through  a  variety  of 
spread  of  arbitrage  transactions, 
positions  in  one  market  m-ay  have  a 
direct  and  immediate  impact  on  pricing 
m  the  other 

Secondly,  unified  speculative  limits 
provide  the  trader  with  greater 
ilexibdity.  Currently,  for  domestic 
Bgncuitural  commodities,  the  size  of 
positions  are  restricted  to  the  applicable 
unit  for  each  instrument,  and  for 
options,  to  each  of  four  quadrants 
rcnpcting  long  or  short,  puts  or  calls.  A 
unified  speculative  position  limit 
removes  this  artificial  constraint  on  the 
composition  of  the  trader's  position. 
capping  only  its  total  size. 

Thirdly,  traders  should  find  such  a 
unified  speculative  position  limit  easier 
to  use  and  to  understand.  Under  unified 
speculative  position  limuts  these 
economically  offsetting  positions  would 
be  netted.''  In  contrast,  with  the  current 
separate  futures  and  option  limits, 
although  such  positions  are  netted  under 
the  futures/option  spread  exemption  of 
Commission  Rule  150.3(a)(2j.  the 
individual  legs  of  the  spread  positions 
nevertheless  must  meet  the  applicable 
single  month  limits  on  futures  and  on 
option  limits,  by  quadrant.  Accordingly, 
simplification  of  speculative  position 
limits  by  adopting  a  unified  futures/ 
option  structure  should  result  in  greater 
certainty  by  traders  of  their 
comipliance.* 

'  Although  one  of  the  commenters  noteo  mai 
options  have  a  diffenng  nsk  profile  than  do  futures, 
the  opuon  component  of  a  combined  futures,/ 
options  speculative  position  hmt  m«>  be  calculated 
on  a  f.;ture8-equivaienl  basis  That  is.  the  option 
position  IS  ad]uBted  by  the  option  s  delta  to  reflect 
Its  futures  equivalent  at  prevailin)!  futures  pnce 
levels  The  two  posidons  can  then  be  netted  on  a 
futu-es-equivalent  basis  Thus  for  ,: fff-rt-r,!  pnce 
levels,  the  unified  speculative  limit  adiusts  fo:  the 
dit'fenng  nsk  profiles  of  option.s  and  lutures 

•  Compliance  with  a  unified  futures/option 
speraiative  position  limit  requires  a  degree  of 


es 
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Finally,  as  a  consequence  of  the 
s.mpler  structure,  unified  speculative 
position  limits  are  easier  to  administer, 
resulting  in  more  accurate  and  timely 
market  surveillance.  In  this  regard,  the 
Commission  already  must  consider 
option  positions  in  determining 
compliance  with  Federal  speculative 
position  limits  in  light  of  the  exemption 
of  futures/option  spreads  from  the 
Federal  speculative  position  limit.  See, 
17  CFR  150.3(a)(2)." 

Unifying  domestic  agricultural  futures 
and  options  speculative  position  limits 
under  Commission  rules  would  require 
bringing  option  limits  under  part  150  of 
the  Commission's  Rules.  As  noted 
above,  one  commenter  disapproved 
specifically  of  bringing  option  limits 
under  Commission  mles.  'While  the 
Commission  prefers  to  leave  such 
responsibihty  with  the  self-regulators, 
for  the  reasons  discussed  above,  in  this 
instance,  the  applicable  structure  would 
be  greatly  improved  by  unification  of 
futures  and  options  limits.  As  noted,  the 
current  structure  results  merely  from  the 
historical  development  of  these 
regulations. •"  In  this  regard,  as  part  of 


continuous  monitoring.  Because  an  option's  delta 
coefficient  changes  with  changes  in  the  underlying 
futures  price  and  the  option's  remaining  maturity, 
the  option's  futures-equivalency  will  also  change 
overtime.  Accordingly,  adjustments  may  be 
necessary  over-time  to  maintain  an  economically 
offsetting  position. 

Moreover,  the  delta  coefTicient  is  calculated  daily, 
based  on  the  futures  closing  price  both  under 
current  exchange  rules  and  as  proposed,  herein.  The 
previous  day's  delta  coefficient  is  used  in 
determining  compliance  with  speculative  position 
limits  at  the  dose  of  trading  Consequently,  a 
favorable  change  in  the  delta  coefficient  during  a 
trading  session  may  cause  some  posibons  which 
would  have  been  out  of  compliance  based  on  the 
previous  day's  delta  coefficient  to  be  in  compliance 
If  adjusted  by  the  delta  coeffficient  based  on  that 
day's  closing  price.  Exchanges  having  unified 
futurf-s/option  limits  deem  such  traders  to  be  in 
compliance  to  avoid  the  necessity  for  a  trader  to 
reduce  a  position  which  would  be  in  compUance  if 
adjusted  to  current  market  conditions.  The 
Commissian  also  would  adhere  to  that  compliance 
convenbon.  Accordingly,  the  necessary  adjustments 
in  positions,  both  over-time  and  on  a  daily  basis, 
appear  not  to  present  a  compliance  problem  for  the 
existing  futures/option  limits,  which  as  noted 
above,  is  the  accepted  structure  for  all  other 
contract  markets. 

•  Option  position  information  is  required  to  be 
provided  to  the  Commission  by  the  exchanges  on  a 
weekly  basis.  See,  17  CFR  16  02.  At  the  time  the 
Commission  adopted  this  exemptive  provision, 
however,  the  exchangps  agreed  additionally  to 
make  surveiiiance  information  concerning  specific 
option  positions  available  to  the  Commission  on  as- 
needed  basis.  This  arrangement  has  worked  well  for 
purposes  of  both  market  surveillance  and 
enforcement  of  speculabve  position  limits. 
Accordingly,  the  Commission  is  not  proposing  any 
increase  of  reporting  burden  or  other  change  to  the 
current  reporting  s>  stem  as  a  consequence  of 
unifying  futures  and  option  limits. 

'"  The  speculative  limits  for  all  exchange-traded 
options  were  initially  set  separately  from  the  limits 
for  futures  contracts  in  light  of  the  pilot  basis  under 


the  1987  revisions,  the  Commission 
brought  under  its  rules  speculative 
position  limits  for  futures  contracts  on 
serveral  agricultural  commodities  which 
had  previously  been  omitted  for  similar 
historical  reasons  with  no  perceptible 
ill-effect. 

Finally,  one  commenter  urged  that 
unified  limits  not  result  in  a  lower  over- 
all total  position  limit  and  that  the 
Commission  must  adjust  such  a  unified 
limit  accordingly.  However,  the 
continued  separation  of  futures  and 
option  limits  will  not  lead  to  greater 
over-all  limit  levels.  On  the  contrary,  the 
Commission  would  analyze  the  request 
increases  to  futures  limits  and  option 
limits  similarly,  whether  they  were 
unified  or  not.  In  this  regard,  the 
Commission  specifically  addressed  this 
issue  in  promulgating  Rule  1.61,  stating 
that: 

[I]n  reviewing  such  limitB,  the  Commission 
will  consider  the  options  and  futures  market 
as  a  whole  in  determining  whether  exchange 
limits,  either  specified  jointly  for  futures  and 
options  or  separately,  are  set  at  appropriate 
levels. 

48  FR  50938.  50944  (October  16. 1981). 

Accordingly,  the  Commission  believes 
that  the  benefits  of  revising  the  structure 
of  Federal  speculative  position  limits  to 
include  unified  futures  and  option  limits 
outweigh  any  potential  inconvenience 
from  so  doing.  Thus,  the  Commission  is 
proposing  to  remove  and  reserve  Rule 
150.3(a)(2)  which  exempts  from  Federal 
speculative  position  limits  positions  in 
option  contracts  which  offset  the  futures 
positions.  Because  such  positions  would 
be  automatically  netted  under  a  unified 
speculative  position  limit,  this  provision 
would  become  unnecessary.  In  addition, 
the  Commission  is  proposing  to  amend 
Rule  150.2  to  include  option  positions  on 
a  futures-equivalent  basis  within  the 
applicable  speculative  position  levels 
and  to  amend  Rule  150.1  by  adding 
definitions  of  "futtxres-equivalent," 
"long"  position  and  "short  position." 

In  particular,  "futures-equivalent"  is 
proposed  to  be  defined  as  an  option 
conb-act  which  has  been  adjusted  by  the 
previous  day's  risk  factor,  or  delta 
coefficient  for  that  option."  Exchanges 


which  exchange  trading  of  options  was 
reinstroduced  after  several  decades  during  which 
such  trading  was  prohibited.  Subaequent  to  the 
ending  of  the  pilot  status  for  option  trading, 
exchanges  which  set  limits  for  both  the  futures 
contract  and  its  related  option,  generally  have 
Integrated  those  limits,  finding,  for  the  reasons 
discussed  above,  that  a  unified  structure  is  superior 
to  separate  limits.  As  a  result  the  only  actively 
traded  options  markets  with  separate  limits 
generally  are  those  whe'e  the  underlying  futures 
contract  has  Federal  limits. 

' '  As  explained  above  in  note  S.  poaltions  which 
would  not  exceed  the  speculative  poaittoo  limit 
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which  use  deltas  for  exchange-set 
speculative  position  limits  are  required 
to  publish  the  delta  coefficient  on  a 
daily  basis  under  Commission  Rule 
16.01. 17  CFR  16.01  (1991).'«  Finally, 
proposed  Rule  150.2  provides  that  "(n]o 
person  may  hold  or  control  net  long  or 
net  short  positions"  in  excess  of  the 
stated  limits.  Such  long  positions  are 
defined  to  include,  for  options,  long  calls 
and  short  puts,  and  for  futures,  long 
futures.  Short  positions  mirror  the  long 
positions. 

B.  Speculative  Position  Limit  Levels 

The  fundamental  tenet  in  the 
Commission's  setting  of  speculative 
position  limits  is  that  such  limits  must 
be  "based  upon  the  individual 
characteristics  of  a  specifc  contract 

market 52  FR  at  6815.  The 

corollary  to  this  principal  is  that  not  all 
speculative  position  limits  for  all  types 
of  commodities  necessarily  will  be  the 
same.'^  Thus,  the  limits  which  are 
appropriate  for  certain  types  of 
commodities,  such  as  agricultural 
commodities,  may  be  appropriate  for 
other  tangible  or  intangible 
commodities.'*  Nevertheless,  the  broad 
criteria  of  Rule  1.61  relating  to  the 
setting  of  exchange-set  speculative 
position  limits  are  applicable  equally  to 
the  setting  of  Federal  speculative 
position  limits.  Id.,  at  n.3. 

Commission  Rule  1.61  provides  that 
the  levels  at  which  speculative  position 
limits  shall  be  set  be  based  on  several 
factors,  including: 

Position  sizes  customarily  held  by 
speculative  traders  on  such  market  for  a 
period  of  time  selected  by  the  contract 
market,  which  shall  not  be  extraordinarily 
large  relative  to  total  open  positions  in  the 
contract  for  such  period.  In  addition  to  the 


when  aajusted  by  the  same  day's  delta,  rather  that 
the  previous  day's  delta,  will  nevertheless  be 
deemed  to  be  in  compliance. 

"  Not  all  exchanges  oirrently  publish  delta 
coefficients  for  every  contract  market  In  which 
there  are  Federal  speculative  position  limits.  The 
mle.  as  proposed.  Is  based  upon  the  assumption  that 
those  contract  markets  which  are  not  currently 
publishing  delta  coefficients  will  undertake  to  do  so. 
In  this  regard,  the  Commission  is  specifically 
requesting  comment  on  the  burden  that  this  would 
place  on  any  exchange  which  currently  does  not 
calculate  and  publish  the  delta  coefficient. 
"  Section  4a(l)  of  the  Act  7  U.S.C.  6a(l). 
recognizes  this  principal,  providing,  in  part  that: 

Nothing  m  this  section  shall  be  construed  to 
prohibit  the  Commission  from  fixing  different 
trading  or  position  limits  for  different  commodities, 
markets,  futures,  or  delivery  months  *  *  *. 

'♦  As  noted  above,  the  Commission  has  requested 
comment  on  (56  FR  51687),  and  approved,  proposed 
rule  amendments  of  the  Chicago  Merchantile 
Exchange  to  replace  speculative  position  limits  In 
selected  Financial  and  foreign  currency  futures  with 
trader  accountability  rules.  The  factors  considered 
in  that  case,  such  as  the  depth  of  the  underlying 
cash  market  and  ease  of  arbitrage,  differ  from 
asncultural  markets. 


above,  upon  a  determination  that  the  above 
standard  is  inappropriate  for  setting  such 
limits,  a  contract  market  may  base  its 
determination  on  other  factors  which  may 
include  breadth  and  liquidity  of  the  cash 
market  underlying  each  delivery  month  and 
the  opportunity  for  arbitrage  between  futures 
market  and  cash  market  in  the  commodity 
underlying  the  futures  contract. 

17  CFR  1.16(a)(2). 

Historically,  the  Commission  has 
relied  upon  the  distribution  of 
speculative  traders  in  setting  the  levels 
of  speculative  position  limits.  52  FR  at 
38916.  However,  commenters  have 
pointed  out  that  open  interest  has 
increased  dramatically  in  these  markets 
since  1987,  when  Federal  agricultural 
speculative  position  limits  were  last 
revised.  Thus,  a  speculative  trader 
holding  a  position  at  the  limit  would 
today  account  for  a  far  smaller 
percentage  of  the  total  open  interest 
than  in  1987.  Conversely,  a  trader  today 
could  hold  a  far  larger  position  and  yet 
not  exceed  the  same  percentage  of  open 
interest  as  represented  by  the  limits  in 
1987.  Accordingly,  it  appears  that  these 
two  reference  points  for  setting 
speculative  position  limits,  distribution 
of  speculative  traders  and  percentage  of 
open  interest,  have  not  necessarily 
moved  in  close  correlation  over  the 
period. 

In  light  of  the  above,  the  Commission 
is  proposing  to  calculate  the  levels  for 
speculative  position  limits  with 
reference  to  the  size  of  the  percentage  of 
open  interest  of  a  limit  position,  or  with 
reference  to  the  distribution  of  trader 
positions,  whichever  is  greater.  This 
approach  will  permit  speculative 
position  limits  to  reflect  better  the 
changing  needs  and  composition  of  the 
futures  markets,  while  adhering  to  the 
policies  of  the  Act  and  Commission  Rule 
1.61.  Although  the  Commission  in  setting 
levels  is  proposing  to  place  greater 
reliance  on  the  criterion  of  percentage  of 
open  interest  represented  by  a  particular 
level  than  previously,  it  has  always 
recognized  that  there  is  a  range  of 
acceptable  limit  levels.  To  be  sure,  the 
Commission  has  noted  that  even  when 
relying  on  a  single  criterion,  such  as 
distribution  of  trader  positions, 

Particular  data  concerning  the  distribution 
of  speculative  traders  in  a  market  can  result 
in  a  range  of  acceptable  speculative  position 
limits. 

Id. 

The  Commission,  in  proposing  to  set 
speculative  position  limit  levels  based 
upon  the  percentage  of  a  limit  position 
to  the  average  open  interest  in  a  market, 
is  relying  upon  its  ten  years  experience 
of  oversight  of  exchange-set  speculative 
limits  as  well  as  its  even  longer  history 


directly  administering  the  Federal  limits. 
Based  upon  this  experience,  the 
Commission  has  determined,  by 
observation  of  speculative  limits  on 
various  agricultural  commodities,  that, 
for  these  markets,  single-month  and  all- 
month  limits  on  futures  positions 
combined  with  option  positions  on  a 
delta-equivalent  basis  of  no  more  than 
ten  percent  of  the  combined  markets' 
open  interest  for  contracts  with 
combined  open  interest  below  25,000  is 
not  excessively  large  under  the  criteria 
of  Commission  Rule  1.61.  However,  the 
Com.T.ission  is  proposing  a  minimum 
limit  level  of  1,000  contracts  both  for  the 
individual,  non-spot  month  and  the  all- 
month  levels." 

For  those  markets  in  agncultural 
commodities  with  combined  average 
open  interests  greater  than  25,000,  the 
Commission  is  proposing  a  marginal 
increase  of  2.5%.  Thus,  the  size  of  the 
speculative  limit  VviU  continue  to 
increase,  but  at  a  slower  rate.  This  is 
based  upon  the  universal  observation 
that  the  size  of  the  largest  individual 
positions  in  a  market  do  not  continue  to 
grow  in  proportion  with  increases  in  the 
overall  open  interest  of  the  market. '^  Of 
course,  as  stated  previously  by  the 
Commission.  (52  FR  at  38917],  the  spot^ 
month  limit  is  based  most  apprupridLely 
on  an  analysis  of  current  deliverable 
supplies  and  the  history-  of  various  spot 
month  expirations.' ' 


"  In  measunng  the  average  open  in'-Tcst  for  the 
single  month  limit,  the  Commission  has  analysed 
open  interest  for  whichever  month  achieved  the 
highest  open  interest. 

In  measuring  the  average  open  interest  for  both 
the  single  month  and  all-mor.ths  limits,  the 
Commi86inn  calculated  average  open  interest  for 
both  the  most  recent  one  and  three  calendar  year 
penods.  jsmg  the  higher  of  the  two.  By  using  the 
higher  of  the  two  measures,  the  Commission  has 
recognized  that  certain  mature  markets  will  have 
varying  open  interest  from  year  to  year,  while  less 
mature  markets  may  have  steadily  growing  open 
interest. 

"  The  limit  level  being  proposed  is  rounded-up  to 
the  closest  interval  of  250  contracts  between  the 
1,000  to  2.000  contract  level.  .Above  the  2.000 
contract  level,  the  Imiil  is  rounded  up  from  the 
actual  percentage  of  open  interest  to  the  nearest  WO 
contract  interval 

"  Based  upon  these  criteria,  'he  CBT  requested 
that  the  Commission  raise  the  spot  month  limit 
levels  for  CBT  oats  from  its  current  level  of  two 
million  bushels  to  three  millirn  bushels.  In  support 
of  this  request,  the  CBT  specifically  noted  that 
structural  changes  in  the  cash  market  for  oats  have 
resulted  in  higher  levels  of  stocks  m  regular 
warehouses  and  that  the  proposed  increases  to  the 
spot  month  hmit  is  consistent  with  the  increased 
levels  of  stocks.  Based  on  its  own  review  of  the 
relevent  data,  the  Commission  concurs  in  this 
conclusion,  and  is  proposing  that  the  spot  month 
Imit,  as  well  as  deferred  month  limits,  be  raised 
accordingly 

In  contrast  to  the  situation  of  oats,  several 
commenters  opined  that  the  terms  and  conditions  of 
various  other  agncultural  contracts  needed  to  be 

Continued 
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The  Commission  notes  that  its  large 
trader  data  indicates  that  hmits  based 
on  open  interest  as  described  above 
should  accommodate  the  normal  course 
of  speculative  positions  in  agricultural 
markets.'*  The  levels  derived  using  this 
method  of  analysis  generally  are 
consistent  with  the  largest  exchange-set 
speculative  limits  approved  by  the 
Commission  under  Rule  1.61  for  contract 
markets  in  agricultural  commodities  at 
corresponding  levels  of  open  interest. 
However,  the  Commission,  based  on  its 
surveillance  experience  and  monitoring 
of  exchange  and  Federal  speculative 
position  limits,  is  satisfied  that  the 
levels  indicated  by  this  methodology, 
although  near  the  outer  bounds  of  the 
levels  which  have  been  approved 
previously,  nevertheless  will  achieve  the 
prophylactic  intent  of  section  4(a)  of  the 


Act  and  Commission  Rule  1.61, 
thereunder. 

In  proposing  this  approach  bd.'.f'd  on 
open  mterest.  the  Commission 
recognizes  that  the  proposed  inrTeases 
are  not  identical  for  all  contract  markets 
for  the  same  or  similar  commodities. 
Previously,  the  Commission  endeavored, 
whenever  possible,  to  provide  such 
disparate  contract  markets  with  the 
same  limit  levels  in  light  of  the 
competitive  concerns  of  such  exchanges. 
In  this  regard,  the  Petition  for 
Rulemaking  of  the  Kansas  City  Board  of 
Tr,ide  specificaliy  requested  that 
speculative  position  limit  levels  for  its 
commiodities  be  kept  the  same  as  those 
of  the  Chicago  Board  of  Trade. 
ilnwever.  in  light  of  the  magnitude  of 
the  increases  which  the  Commission  is 
n  i-.v  proposing  based  upon  actual  open 


Current  and  Proposed  Federal  Specxilative  Position  Limit  for  Sei^cTEo  Non 

Contract  Equivalents  * 


interest,  the  more  appropriate  approach 
is  to  apply  these  cntena  to  each 
contract  market  independently.  In  this 
regard,  the  Conunission  is  of  the  view 
that  the  increases  based  on  open 
interest  which  it  is  proposing,  although 
not  identical  for  each  contract  market, 
could  in  no  way  disadvantage  a  contract 
market  »• 

Finally,  the  Commission  is  proposing 
to  delete  Federal  speculative  position 
limits  for  those  contract  markets  which 
have  been  dormant  within  the  meaning 
of  Commission  Rule  5.2. 17  CFR  5.2.  for 
an  extended  period  or  which  otherwise 
are  no  longer  extant.  Typically,  these 
contract  markets  have  been  dormant  for 
over  a  decade,  or  more. 

Based  upon  the  above  criteria,  the 
Commission  is  proposing  the  following 
speculative  position  limits  levels: 

Dormant  Contracts  in  Contracts  or 
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Proposed  unified  futures/ 

option  limits  (net  long  or 

short) 


AJI 


2400 

2400 

1800 

1620 

2160 

400 

1800 

1200 

900 

600 

600 

600 


600 
600 
600 
540 
720 
400 
600 
600 
300 
600 
600 
600 


Spot 
month 


600 
600 
600 
540 
720 
600 
600 
600 
300 
600 
600 
600 


Single 


'  l;!"l2^o.^*'^2!r'"^^""'*  '^^'  "^  estaW-shes  iirrvt  teve*s  ^  te^r^  ^  bushel,,  t>a>es,  toos  or  poaods  o«  the  commo*'.    r>n 
.  m  terms  of  futures  contract  eoLuvalents   The  svmhoi    r.Rr*  moan.  r>w-«^o  n^.^  ^  - — 1„    -..^t..  _^.^  "  °   ^CT^I™"  '    '  ," 


5500 

3500 
3000 
3000 
3000 

1000 

2000 

1000 

2500 

600 

600 

600 


All 


9000 

5500 
4000 
4000 
4000 

1500 
3000 
1500 
3500 
600 
600 
600 


I—  '  KOfosoes  ii 

MiE"  meant 


Lmrts  k^Z^niu*^   ^^J^""^  ''^■^'  "^  estaw-shes  \,mn  teve*s  tn  terr^  ryt  bushels,  t>a>es,  foos  or  poaods  o«  the  commo* 

^r^^»cl  ^(^        ?'         ^    ^®*^  ^^  ^°^  ^""^  Eiohange.  and    MCE    means  MniA^rieac*  Coryr^-^T-y  t-  .rhaog* 
th«  rRT    In  it2!,?^"""°^^'f*  ^^°^  °"  "*  **^  ^  """'^  °*  contracts  are  expressed  in  terrris  equwn.en'^  i'    "^  i«rg«  »7f  ^^K-erv  ,,.„^  w-.--   »■«  traded  on 

same   i^rTSLT,  ««n^  ^  "  ""^^^  f^  =^^^"'  ^'«»  to  two  times  the  «rr«uot  to  the  erten,  ,r^,  ..   ^.  „  p,^  ,„  «  „.„„.  •-> J..^^T.T?i 

ci7U^^^^?r«^mZ^.T°^  "^  and  exciudinfl  the  spot  mcith  Howev^,  the  sinpie  ^K>nth  i.r™,  ,s  c^cxxis^:  :,    r*  .v av.    •    -..  .    -..--.  X  ,J<S«ted 

s^t  n^  futures/ futures,  opoon.  futures  or  opt«ns-  opdoo  spread  retet^  to  the  opt>on  arx:!  uno^r'^  '..t,  ,-   ^•■., s,v'..       .   ...«   „  .  ■  .^kS^g^ 

optK,ns.1S^"Sl^''^XS?:S"X'aS^'^  '^'"^  ""'^  '''  '"  ^''"='  '"  '''"^'^^^  r^^r.,.,  >„.....>...  ...*H  ....^,.,.  .utu^  ^ 

oil  J^.'t^^J^^t^I  ^Pf^^'atK-e  limits  are  specified  by  ir>divKiaai  type  of  ouadfam  0  »    >oog  calls  sNyi  cu»is  loog  ,;.i-,  and  short  pits)  and  appiy  lor  each  quadrant  to 

au  nionms.  Higher  (irnits  a/e  specified  for  delta  neutral  option,  option  ancJ  optK>n /future  spread  pontoons  «»rthin  the  same  aop' — 


revised,  especially  regardlnji  delivery  points  Thew 
commenters  suggested  thai  specuidtivp  limits 
should  Dol  be  increased  untJ  such  re\asionj  an 
effective.  The  Commigsion  is  aware  of  these 
concerns  over  delivery  specifications,  haviry; 
corrnienced  a  study  of  these  issues.  See  Divisi  >n  of 
Economic  Analysis  study  erutled.  "An  Analysis  of 
the  Dt  hvery-Pomt  Provision  of  the  Chicaso  Board  of 
Trade's  Com.  Wheat,  and  Soybean  Futures 
C  (ir.;'act9."  In  this  regard,  the  CBT  has  submitted 
for  Commission  consideration  proposed  rule 
arncndments  to  address  these,  and  other  issues 


invoiMnji  deliver)  on  these  contracts  However. 
because  the  spot  month  speculative  position  limit  Is 
not  being  proposed  to  b*  charspd.  the  Commission 
believes  that  these  deliverv  issues  need  not  be 
linked  ivith  the  proposed  Increases  to  th« 
speculative  position  Umits 

'•  Nevertheless  as  noted  above,  the  Commission 
does  not  intend  Ic  rely  on  open  Interest  as  a 
reference  point  m  setting  limits  to  the  exclusion  of 
distribution  of  trader  positions  Accordingly,  the 
Commission  would  ai»c  coniiider  distribution  of 
trader  positions  in  setung  speculative  position  limits 


In  those  Instances  when  It  appears  that  levelt  Dased 
on  the  open  Interest  criteria  outlined  abovs  would 
corutratn  the  normal  pattern  of  speculative  trading. 

"  In  this  regard,  as  noted  above,  the 
Commission's  large  trader  dais  tiKllcsles  that  ih* 
levels  proposed  based  oo  opeo  Interest  exxxed  the 
size  of  speculative  position  typically  observed  in 
agricultural  markets  Further,  under  the  calculations 
discussed  above,  those  contract  markets  which 
have  lower  levels  of  open  interest  especially  those 
at  the  minimum  1,000  contract  level,  could  have 
limits  which  are  a  larger  percentage  of  total  open 
contracts. 
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C.  Spread  Exemptions 

The  Chicago  Board  of  Trade's  Petition 
for  Rulemaking  requested  that  the 
exemption  in  Commission  Rule  150.3  for 
spread  positions  between  single  months 
of  a  contract  within  the  same  crop  year 
be  modified.  The  petition  requested  that 
the  exemption  be  extended  to  all  spread 
positions  regardless  of  crop  year  and 
that  the  level  be  modified  from  twice  the 
individual  month  level  to  the  all-months 
level.  The  Commission  specifically 
requested  comment  on  these  aspects  of 
the  petition  in  the  Federal  Register.  56 
FR  at  37050. 

Several  commenters  supported  the 
CBTs  petition  with  regard  to  the  intra- 
crop  year  spread.  In  general,  they 
maintained  that  the  limitation  of  the 
spread  exemption  to  months  within  the 
same  crop  year  tended  to  cause  spreads 
to  change  and  thereby  distorted  prices. 
However,  the  Commission  has 
previously  noted  that  there  can  be 
substantial  difference  in  market  impact 
between  inter-month  spreads  which  are 
between  months  within  the  same  crop 
year  and  those  which  are  between 
months  across  different  crop  years.  See 
53  FR  23412.  Inter-month  spreads  that 
cross  crop  years,  under  certain 
circumstances,  may  act  more  like 
separate  outright  positions  than  a 
spread  which  is  within  the  same  crop 
year. 

One  commenter,  although  supporting 
an  expanded  exemption,  recognized  this 
distinction,  pointing  out  the  potential  for 
commodity  prices  to  differ  markedly 
between  crop  years,  noting  that; 

The  expanded  limits  on  intracrop  year 
spreads  have  worked  well  since  the 
Elxchange  proposed  them  and  the  CFTC 
adopted  them.  Although  there  may  be  times 
when  the  price  difference  between  crop 
months  are  dramatic  *  *  *  most  times  the 
relationship  of  prices  between  futures  months 
remain  in  general  alignment  *  *  *. 

[I]f  the  CFTC  were  to  recede  from  direct 
regulation  of  position  limits  and  allow  each 
Exchange  to  set  such  Umits  *  *  *  *,  were 
the[re]  dramatic  crop  year  differences  *  *  *, 
then  the  Exchange  could  act  quickly  to  adjust 
its  intercrop  year  limits  to  recognize  these 
developments. 

In  addition  to  this  potential  for  the 
separate  legs  of  an  inter-crop  year 
spread  to  act  more  independendy,  the 
need  for  any  specific  inter-month  spread 
exemption  should  be  lessened  greatly  by 
the  increases  which  are  being  proposed 
for  many  contracts  in  the  limit  levels  for 
individual  months.  Historically, 
relatively  low  individual  month  limit 
levels,  which  were  set  equal  to  the  spot 
month  limit,  necessitated  the  inter- 


month  spread  exemption.  However,  the 
increases  to  the  individual  month  limits 
being  proposed  herein,  in  general, 
should  diminish  the  need  for  such  an 
exemption.  Moreover,  the  Commission 
has  exhibited  flexibility  with  regard  to 
this  exemption  when  particular 
economic  circumstances  warrant.  In  this 
regard,  its  staff,  on  at  least  one 
occasion,  based  upon  the  specific 
economic  circumstances,  has  taken  a 
"no-action"  position  with  regard  to  the 
prohibition  on  exceeding  the  individual 
month  speculative  position  limit  for 
inter-crop  year  spreads  under  this 
exemption.  For  these  reasons,  the 
Conmiission  is  not  convinced  that  the 
exemption  for  inter-month  spreads 
should  be  modified  to  permit  generally 
such  spreads  across  crop-years  in 
excess  of  the  applicable  speculative 
position  limit. 

Although  the  Commission  is  not 
proposing  to  extend  this  exemption  to 
spreads  between  months  in  different 
crop  years,  it  has,  nevertheless, 
reconsidered  the  level  which  is 
appropriate  for  the  exemption.  The 
Commission,  as  requested  in  the  petition 
by  the  Chicago  Board  of  Trade,  is 
proposing  to  revise  the  level  of  the 
exemption  to  equal  the  all-months  limit 
level  for  that  contract.  The  Commission 
believes  that  this  proposed  revision  is 
consistent  with  the  significantly  higher 
levels  which  are  now  being  proposed  for 
the  individual  month  limits  in  many 
commodities,  while  simplifying  the 
applicable  structure.  Accordingly,  as 
proposed,  the  exemption  would  permit 
the  separate  legs  of  positions  which  are 
spread  against  other  months  within  the 
same  crop  year,  in  total  or  in 
combination  with  outright  positions  in 
the  same  month,  to  equal  the  all-months 
level.  Of  course,  the  level  of  the  outright 
positions  cannot  exceed  the  single 
month  limit,  nor  does  this  exemption 
apply  to  positions  within  the  spot 
month. 

m.  Related  Matters 

A.  The  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (FRA), 
5  U.S.C.  601  et  seq.,  requires  that 
agencies,  in  promulgating  rules,  consider 
the  impact  of  these  rules  on  small 
entities.  The  Commission  has 
previoously  determined  that  large 
traders  are  not  "small  entities"  for 
purposes  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.  47  FR  18618 
(April  30, 1982).  These  speculative 
position  limits  affect  only  the  largest 
speculative  traders  in  a  particular 


contract  market.  Accordingly,  the 
Chainnan.  on  behalf  of  the  Commission, 
hereby  certifies,  pursuant  to  5  U.S.C. 
605(h),  that  the  action  herein  proposed 
will  not  have  a  significant  economic 
impact  on  a  substantia!  number  of  small 
entities.  However,  the  Commission 
invites  comments  from  any  firms  or 
other  persons  which  believe  that  the 
promulgation  of  these  rules  might  have  a 
significant  impact  upon  their  activities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Art  of  1980, 
44  U.S.C.  3501  et  seg.,  ("PR/V)  imposes 
certain  requirements  on  Federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  PR.'\.  In  compliance 
with  the  PRA,  the  Com.mission  h'js 
subm.itted  these  proposed  rules  and  their 
associated  infonnation  collection 
requirements  to  the  Office  of 
Management  and  Budget.  The  burden 
associated  with  this  entire  collection, 
including  these  proposed  rules,  is  as 
follows: 

Average  Burden  Hours  Per  Response— 1.03. 
Number  of  Respondents — 165. 
Frequency  of  Response — 3.82. 

The  burden  associated  with  these 
specific  proposed  rules  is  as  follows; 

Average  Burden  Hours  Per  Response — 1.00. 
Number  of  Respondents — 1.55. 
Frequency  of  Response — 3.00. 

Persons  wishing  to  comment  on  this 
determination  should  contact  Joe  F. 
Mink.  CFTC  Clearance  Officer.  2033  K 
St..  NVV,,  Washington,  DC  20581;  and  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project, 
Washington,  DC  20503. 

List  of  Subjects  in  17  CFR  Part  150 

Agricultural  comm.odities.  bona  fide 
hedge  positions,  position  limits,  spread 
exemptions. 

In  consideration  of  the  foregoing, 
pursuant  to  the  authonty  contained  in 
the  Commodity  Exchange  Act.  and  in 
particular  sections  2(a)(1),  2(a)(2),  4a,  4c, 
5,  5a.  6b,  6c.  and  15.  7  US.C.  2.  4,  4a,  6a, 
6c,  7,  7a,  12a,  13a,  13a-l.  and  19,  the 
Commission  hereby  proposes  to  amend 
part  150  of  chapter  I  of  title  17  of  the 
Code  of  Federal  Regulations  as  follows; 

PART  150— LIMITS  ON  POSITIONS 

1,  The  authority  citation  for  part  150  is 
proposed  to  be  revised  to  read  as 
follows: 

Authority:  7  U.S.C.  6a.  6c.  and  12al5|  (1988). 
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2,  Section  150,1  is  p.roposed  to  be 
amended  by  adding  new  paraRraph.s  I'f) 
and  fQ,  to  read  as  follows: 

§  150.1     Definitions. 
•         •         •         •         * 

ffj  Fixtures-equivalent  means  an 
option  contract  which  has  been  adjusted 

by  the  previous  day's  risk  factor  or 
delta  coefficient,  for  that  option  vvhn  h 
b.is  been  calrulated  a'  the  ciose  of 


radmg  and  published  by  the  applicable       '  ''M  ?    Position  Hmits 


exchange  under  §  16.01  of  this  chapter. 

!g)  Long  position  means  a  long  call 
I  pt  on  a  short  put  option  and  a  long 
iinerlying  futures  contract.  "Short" 
position  means  a  short  call  option,  a 
long  put  option  and  a  short  underlying 
futures  contract. 

3.  Section  150.2  is  proposed  to  be 
amended  by  revising  it  to  read  as 
follows: 


No  person  may  hold  or  control 
positions,  separately  or  in  combination, 
net  long  or  net  short,  for  the  purchases 
or  sale  of  a  commodity  for  future 
dehvery  or,  on  a  futures-equivalent 
basis,  options  thereon,  in  excess  of  the 
following: 


Contract 


Chicago  Board  of  Trade: 

Com 

Oats 

Soybeans 

Wheat „.. 

Soytjean  Oil 

Soybean  Wea^    

Kansas  City  Board  of  Trade: 

Ha^d  Wmtef  Wheat    

M.nneapoliS  Grain  Exchange: 

Hard  fled  Sprn,;  Wheat 

White  Wheat 
New  >'orv.  Cotton  Exchange 

Cotton  .:C-?n!''act  No  2i       

W'da-Tienca  Comr-iodity  Exchange: 

C-O'r,  

Oats         

Soyt>eans _.„„... 

Wheat 

Crude  Soybean  Meal 


MHIion  Bushels.. 
Million  Bushels.. 
Million  Bust>el8.. 
Million  Bushels.. 
60,000  Pourxte.. 
100  Tons 


Million  Bushels.. 

Million  Bushels.. 
Million  Bushels.. 

Hundred  Bales- 
Million  Bushels.. 
MHIion  Bushels.. 
Million  Bushels.. 
Million  Bushels.. 
100  Tons 


Unit  of  kmit 


Spot 

month 


3 
3 
-3 
3 

540 
720 


3 
3 

300 

3 
2 

3 
3 

400 


Single 
month 


27.5 
5 

17.5 

15 
3000 
3000 

10 

5 
5 

2500 

3 
2 
3 
3 
400 


45 
7.5 

27.5 

20 
4000 
4000 

15 

7.5 
5 

3500 

3 
2 
3 
3 
400 


4.  Section  150.3  is  proposed  to  be 
amended  by  removing  and  reserving 
paragraph  (a)(2)  and  by  revising 
paragraph  (a)(3)  to  read  as  follows: 

§  150.3    Exemptions. 

(a)  *  *  * 

(3)  Spread  or  arbitrage  positions 
between  single  months  of  a  futures 
contract  and/or,  on  a  futures-equivalent 
basis,  options  thereon,  outside  of  the 
spot  month,  in  the  same  crop  year; 
provided  however,  That  such  spread  or 
arbitrage  positions,  when  combined 
with  any  other  net  positions  in  the  single 
month,  do  not  exceed  the  all-months 
limit  set  forth  in  §  150.2  of  this  part;  or 
*        •        «        »        « 

Issued  in  Washington,  DC,  this  6th  day  of 
April,  1992,  by  the  Commission. 
Jean  .\.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  92-8306  Filed  4-10-92;  8:45  am] 
BILLING  CODE  63S1-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admtnistratiori 

21  CFR  Part  101 

Docket  Nos  91N-0094  Thro'igt-  9-N-C  •  yt 

Food  Labeling;  Health  Claims,  Report 
of  Nutrient-Disease  Relationship; 
Availability 

AGENCY;  Food  and  Drug  Administration, 

action:  Notice  of  availability. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  10  reports  on  specific 
nutrients  and  diseases  identified  by  the 
Nutrition  Labeling  and  Education  Act  of 
1990  (the  1990  amendments).  These 
nutrients  and  diseases  are;  (1)  Calcium 
and  osteoporosis;  (2)  sodium  and 
hypertension;  (3)  lipids  and 
cardiovascular  disease;  (4)  lipids  and 
cancer:  (5)  dietary  fiber  and  cancer;  (6) 
dietary  fiber  and  cardiovascular 
disease;  (7)  folic  acid  and  neural  tube 
defects;  (8)  antioxidant  vitamins  and 
cancer;  (9)  zinc  and  immune  function  in 
the  elderly;  and  (10)  omega-3  fatty  acids 
and  herirt  disnase. 


The  reports  were  prepared  by  the  Life 
Sciences  Research  Office  (LSRO)  of  the 
Federation  of  American  Societies  for 
Fxprrirnental  Biology  (FASEB). 

DATES:  The  reports  became  publicly 
available  on  February  20, 1992. 

ADDRFSSES  Submit  written  requests  for 

s  of  each  of  the  reports  to 
the  Special  PubUcation  Office, 
Federation  of  American  Societies  for 
Experimental  Biology,  9650  Rockville 
Pike,  Bethesda,  MD  20814  along  with 
$18.00  for  each  report  requested  (S180.00 
for  the  set). 

Copies  of  each  report  are  available  for 
public  examination  at  LSRO,  FASEB 
office  (address  above)  and  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeti,  \   ';.'..:  ^       ■  :      :     .d 
Safety  and  Applied  Nutrition  (HFF-201), 
Food  and  Drug  Administration,  200  C  st. 
SW.,  Washington,  DC  20204.  202-245- 
1561 

SUPPLEMENTARY  INFORMATtON:  FDA  haS 

a  contract  (223-8ft-2124)  with  FASEB 
concerning  the  analysis  of  scientific 
issues  in  food  and  cosmetic  safety.  The 
objective  of  this  contract  is  to  provide 
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information  to  FDA  on  general  ^-d 
specific  issues  of  scientific  fact 
associated  with  food  and  cosmetic 
safety 

On  Novexber  8.  13^.  :n*,;  IWO 
amer.d.T.ents  '.c  :r.e  Federa.  Food.  Drug, 
and  Ccsme'ic  Ac  wt;re  enacted  (Pub.  L 
101-535).  Among  other  things,  the  1990 
amendments  outline  the  circumstances 
in  which  diet-disease  claims  on  food 
labels  or  labeling  would  not  misbrand 
the  food.  The  1990  amendments  require 
that  FD.\  specir.cally  consider  10  topic 
areas.  These  are:  (1)  Calcium  and 
osteoporosis  (Docket  number  91N-0094): 
(2)  sodium  and  hypertension  (Docket 
number  91N-0095):  (3)  lipids  and 
cardiovascular  disease  (Docket  number 
9l\_^XM:     4'  lipids  and  cancer  (Docket 
n  jrr.her  giN-^XS?);  (5)  dietary  fiber  and 
cancer  Docket  number  91N-0098);  (6) 
die'ar>  fiber  and  cardiovascular  disease 
(Docket  number  91N-0099);  (7]  folic  acid 
and  neural  tube  defects  (Docket  number 
91N-0100);  (8)  antioxidant  vitamins  and 
cancer  (Docket  number  91N-C101);  (9) 
zinc  and  immune  function  in  the  elderly 
iOocket  number  91N-O102);  and  (10) 
omega-3  fatty  acids  and  heart  disease 
(Docket  number  91N-O103]. 

On  March  2a  1991,  FDA  asked  LSRO. 
FASEB,  as  a  task  under  the  contract  to 
prepare  reports  summarizing  and 
critically  evaluating  relevant  available 
scientific  data  on  each  of  the  above 
nutrient-disease  relationships. 

Preliminary  drafts  of  these  reports 
were  submitted  to  the  agency  by  LSRO, 
FASEB,  in  1991,  and  FDA  discussed 
these  draft  reports  in  its  proposals  on 
the  10  topics  (56  PR  60566  through  60878, 
November  27, 1991).  The  availability  of 
these  final  reports  was  announced  by 
Kenneth  Fisher  of  LSRO.  FASEB  at  the 
Public  hearing  that  FDA  held  on  its  food 
labeling  proposals  on  January  30  and  31. 
1992.  The  final  reports  were  submitted 
to  FDA  during  the  comment  period  on 
the  proposals  and  will  be  treated  as 
comments  by  the  agency. 

FDA  is  now  announcing  that  the  final 
reports  became  available  to  the  public 
on  February  20, 1992. 

The  final  reports  are  generally 
consistent  with  the  draft  reports.  The 
differences  between  the  draft  and  final 
reports  will  be  discussed  in  the  final  rule 
on  the  particular  nutrient-disease  topic 

Dated:  April  7. 1992.  ,  ■ 

Michael  R.  Taylor, 

L- :  ..■>  C~~:3sioner  for  Policy. 

[PR  D  x;  92-6405  Filed  4-10-92:  8:45  am) 
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DEPARTMENT  OF  STATE 

Bureau  of  PolitiCO-MiUtary  Aflairs 

22  CFR  Part  ''21 
(Public  **ot!ce  '60-1 1 

Amendmert»  to  the  international 
Traffic  in  ArTis  Regulations  (ITAR, 
Catego^-y  I-  Firearm* 

AGENCY;  Department  of  State. 
ACnoM:  Proposed  rule. 


the  USML  is  sent  to  the  Speaker  of  the 
House  of  Representatives  and  to  the 

Committee  en  Foreign  Relations  as  well 
as  the  Committee  on  Banking,  Housing 
and  Urban  Affairs  of  the  Senate. 

Ust  of  Subjects  in  22  CFR  Part  121 

Arma  and  munitions.  Exports.  Accordingly, 
for  the  reasons  set  forth  in  the  preamble,  it  is 
proposed  that  title  22.  chapter  I,  subchapter  M 
(consisting  of  paxts  120  through  130)  of  the 
Code  of  Federal  Regulations  be  amended  as 
set  forth  below. 


summary:  In  an  effort  to  streamline  the 
United  States  Munitions  List,  the 
proposed  changes  would  exclude  from 
licensing  authority  the  following 
nonautomatic  weapons:  (1)  Manually 
operated  bolt,  lever,  and  pimip  action 
firearms;  (2)  single  and  doubled  barreled 
single  shot  firearms;  and  (3)  revolvers.  A 
clarification  of  combat  shotguns  is  also 
included  in  the  proposed  changes. 
DATES:  Comments  must  be  submitted  on 
or  before  May  13. 1992. 
addresses:  Written  comments  should 
be  ac.t  ;-  Suzanne  M.  Palmer,  U.S. 
Department  of  State,  Office  of  Defense 
Trade  Controls,  SA-6,  rm.  228, 
Washmgton,  IX:  20522-0602.  fax  «703- 
875-6647. 
FOR  FURTHER  INFORMATION  CONTACT. 

Suzanne  M.  Palmer,  U.S.  Department  of 
State,  Office  of  Defense  Trade  Controls. 

tot  7m--ft7=;_fifi44 

Supplementary  information:  As  part 
of  an  ongoing  effort  to  streamline  the 
U.S.  Munitions  Ust  (USML),  the 
Departments  of  State,  Defense,  and 
Commerce  have  determined  that  bolt 
action  rifles,  nonautomatic  pistols 
(except  sniper  rifles  and  combat 
shotguns),  and  all  revolvers  should  be 
removed  from  the  USML.  Our 
examination  of  the  utilization  of  these 
items  has  confirmed  that  their  primary 
function  is  for  non-miUtary  application. 

As  a  result,  manually  operated  bolt, 
lever,  and  pump  action  firearms,  single 
and  double  barreled  single  shot  firearms 
(except  sniper  rifles  and  combat 
shotguns),  and  all  revolvers  will  be 
removed  from  the  USML  and  moved  to 
the  jurisdication  of  the  Department  of 
Commerce,  pending  the  imposition  of 
controls  under  Section  6  of  the  Export 
Administration  Act,  "Himian  Rights  and 
Antiterrorism." 

The  firearms  in  this  proposed  rule 
change  will  only  be  removed  from  the 
USML  after  the  imposition  of  controls  by 
the  Department  of  Commerce. 
Additionally,  pursuant  to  section  38i  H  of 
the  Arms  Export  Control  Act 
jurisdiction  will  not  be  transferred  to  the 
Department  of  Conmierce  until  thirty 
days  after  a  report  of  their  removal  from 


PART  121— THE  UNITED  STATES 
MUNITIONS  LIST 

1.  The  authority  citation  for  part  121 
continutes  to  read  as  follows. 

Authorit>';  Sec,  38.  Arms  Control  Act.  90 
Stat.  744  (22  U.S.C.  2778):  E.O.  11958.  42  FR 
4311;  22  U.S.C.  2658, 

2.  In  section  121.1.  Category'  I— 

Firearms,  paragraphs  (a)  and  (c)  are 
revised  to  read  as  follows: 

§121.1     General.  The  United  States 
Munitions  List 


Category  I — Firearms  i 

•(a)  Semi-automatic  and  fully 

automatic  firearms  identified  in  section 
121.9  to  caliber  .50  inclusive,  and  all 
components  and  parts  for  such  firearms. 
(See  5§  123.16-123.19  for  exemptions.) 

•        •        •        •        ♦ 

*(c)  Insurgency-counterinsurgency 

t^T^e  firearms  or  other  weapons  having  a 
special  military  application  (e.g.  close 
assault  weapons  systems  and  sniper 
rifles)  regardless  of  caliber  and  al! 
components  and  parts  therof 

*  ,  a  *  * 

3.  In  section  121.9.  paragraph  (f)  i3 
removed,  paragraph  fg)  is  redesignated 
as  paragraph  (f).  and  paragraph  fa)  is 
revised  to  read  as  follows: 

§121.9    Flrearmm. 
(a)  Category  1  includes  semi  and  fully 

automatic  pistols,  nfles,  carbines,  and 
machine  guns  to  caliber  ,50  inclusive.  It 
includes  all  shotguns  with  a  barrel 
length  of  less  than  18  inches  or  any 
shotgun  which  may  possess  one  or  more 
of  the  following  character.stics:  bayonet 
mounting  feature,  large  capacity 
magazine  (greater  than  five  rounds), 
automatic  capability  (full  or  burst), 
collapsable  buttstock  or  not  buttstock 
(pistol  grip  only],  laser  sight  mounts,  or 
barrel  length  less  than  18  inches.  It 
excludes  other  shotguns  with  barrels  18" 
ui  longer,  manually  operated  bolt,  lever 
and  pump  action  firearms,  single  and 
double  barreled  single  shot  firearm.s  and 
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all  revolvers,  as  well  as  BB.  pellet  and 
muzzle  loading  [black  powder)  firearms. 
•        *        *        •        * 

Dated:  JaAtiary  3, 1992. 
Chatle*  A.  Dwalfsr, 

Director,  Center  for  Defense  Trade,  Bureau  of 

Politico-Military  Affairs. 

[FR  Doc.  92-8390  Fikd  4-10-92;  8:45  am| 

BUJJNa  COM  4710-I9-4I 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Permanent  Regulatory 
Program;  Exemption  for  Coal 
Extraction  Incidental  to  Extraction  ol 
Other  Minerals 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Propofled  rule;  reopening  acd 
extensioc  of  comment  penod  on 
proposed  etmendment. 

SUMMAJtY:  OSM  IS  annooncing  the 
receipt  of  revisions  to  a  previously 
proposed  program  amendment  to  the 
Kentucky  permanent  regulatory 
(hereinafter  referred  to  as  the  Kentucky 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  By  a  letter  dated  January  22, 
1992,  (Administrative  Record  No.  KY- 
1107),  Kentucky  submitted  additional 
information  to  both  support  and  modify 
its  proposed  amendment  dated  June  28. 
1991  (Adfninistrative  Record  No.  KY- 
1059),  as  it  relates  to  Kentucky 
Administrative  Regulations  (KAR)  at  405 
KAR  7K)15  Documents  incorporated  by 
reference;  405  KAR  7:030  Applicability; 
405  KAR  7:035  Exemption  for  coal 
extraction  incidental  to  the  extraction  of 
other  mmerals;  405  KAR  7:080  Small 
Operator  Assistance;  405  KAR  8:020 
Coal  exploration;  405  KAR  10:200 
Kentucky  bond  pool:  405  KAR  16:190 
and  405  KAR  18:190  Backfilling  and 
grading;  405  KAR  16:200  and  405  KAR 
18:200  Revegetation:  405  KAP  16:210  and 
405  KAR  18:220  Postraining  land  use 
capability:  and,  405  KAR  20:010  Coal 
exploration.  Also  included  in  the 
proposed  program  amendment  are 
"Kentucky  Agricultural  Statistics  1989- 
1990"  and  "Kentucky  Agricultural 
Statistics  199G-1991.'  which  are 
incorporated  by  reference.  The 
statement  of  consideration  of  public 
comments  received  during  the  Stale's 
promulgation  process  on  the  proposed 
program  amendment  is  also  included. 


This  notice  seta  forth  the  times  and 
locabona  that  the  Kentucky  program  and 
the  proposed  amendment  are  available 
for  pubhc  inspeclioa  the  comment 
period  during  which  interested  persons 
may  submit  wntten  comments  on  the 
proposed  amendment,  and  the 
procedures  that  will  be  followed 
regarding  a  public  hearing,  if  one  is 
requested. 

DATES:  Wntten  comments  must  be 
received  on  or  before  4  prn,  on  M.iv  13 
1992^  If  requested,  a  pubUc  hearing  on 
the  proposed  amendment  will  be  held  at 
10  a.m.  on  May  8,  1992,  Requests  to 
present  oral  testimony  at  the  heanng 
must  be  received  on  or  before  4  p.m.  on 
April  28.  1992, 

ADDRESSES:  Written  comments  and 
request  for  a  hearing  should  be  mailed 
or  hand  delivered  to:  Wilbam  [.  Kovhcic, 
Director,  Lexington  Field  Office,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  340  Legion  Dnve,  suite  28, 
Lexington,  Kentucky  40504,  Copies  of 
the  Kentucky  program,  the  proposed 
amendment,  and  all  written  comments 
received  in  response  to  thus  notice  will 
be  available  for  review  at  the  addresses 
listed  below.  Monday  through  Friday,  9 
a.m,  to  4  p.m.,  excluding  holidays.  Each 
reqtjestor  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendment  by 
contactmg  OSM's  Lexmgton  Field 
Office 

Office  of  Surface  Mining  Reclamation  and 
Ejiforcpraent,  Lexington  Fieid  Office  340 
Legion  Dnve.  suite  28,  Lexington,  Kerturky 
40504,  Telephone:  (806)  233-2896. 

Office  of  Surface  Mmin(!  Recldmstiori  and 
Ejiforcemeni  Eastern  Support  Center.  Ten 
Parl<way  Center,  Pittsburgh,  Pennsylvania 
1,5220,  feiephone:  (412)  937-2828, 

Department  for  Surface  Mining  Reclamation 
and  Enforcement.  No,  2  Hudson  Hollow 
Complex.  Frankfort.  Kentucky  *5G<ir 
Telephone:  (502)  564-6&40, 

If  a  public  hearing  is  held,  its  location 
will  be:  The  Harley  Hotel,  2143  North 
Broadway,  Lexington.  Kentucky  40M5. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  ).  Kovacic,  Director.  Lexington 
Field  Office.  Telephone  (606)  233-289fi 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  18,  1982.  the  Secretary  't  :.be 
Interior  conditionally  approved  the 
Kentucky  program.  Information 
pertinent  to  the  general  background. 
revisions,  modificaUons,  and 
amendments  to  the  proposed  permanent 
program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  cf 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
m  the  May  18,  1982,  Federal  Register  i47 
FR  21404-21435).  Subsequent  actions 


concerning  the  conditions  of  spp'-'n.i', 
anii  proffram  amendments  are  identified 
at  ,30  CTR  917,11,  917.15,  917.16,  and 
917.17. 

IT  DiscuAsion  of  ,\mendmenl 

Y'\  ipfter  d;itpd  ianuary  22,  1992, 
(AiifTKnistrHtwf  Rpcord  No,  ICY-1107]. 
Ker     rK\  -(^   '  ::   : ted  a  proposed 
progra.T:  uiu»jiKiiii*'nt  which  was  part  of 
a  larger  pr:  p:  ^t  ',  ;.:■  '^'.Avn  amendment 
nrisjinally  submitted  June  28. 1991 
i  A.lmmistra'ivp  Record  No.  KY-10591. 
ThiS  rPsu.Wmission  completed  the  State 
promulgation  process  on  those  proposed 
r*-jraJafion  changes  to  Kentucky 
Admmistrativf  RegiJations.  The 
changes  to  Kentucky  Administrative 
Regulflbons  fKAR)  are:  4DS  KAR  7i015 
Documents  incorporated  by  reference; 
405  K.^R  7-030  Applicabihty:  405  KAR 
7:035  Exemption  for  coal  extraction 
incidental  to  the  extraction  of  other 
minerals:  405  KAR  7:080  Small  Operator 
Assistance;  4a5  KAR  8:020  Coal 
fxplorafion.  405  K.AJl  10:200  Kentucky 
ttond  pool,  405  KAR  16:190  and  4(,i,\  V  AR 
18  190  Backfilling  and  grading;  4<J:j  k  AK 
: 6,200  and  405  KAR  18:200  Revegetation; 
405  K/\R  16  210  and  405  KAR  18J220 
Postmming  land  use  capability;  and  405 
K.\R  20:CnO  Coal  exploration. 

.^  p.irt  of  this  proposed  program 
umendment,  405  KAR  7:080.  was 
resubmitted  by  Kentucky  on  December 
5. 1991.  (Administrative  Record  No.  KY- 
1085).  That  resubmittal,  which  deate 
with  Kentucky's  Small  Operator 
.Assistance  Program,  was  open  for  public 
review  and  comment  on  December  31. 
1991,  (56  FR  67558).  The  pubUc  comment 
period  closed  on  )«nuary  15. 1992.  la 
addition,  that  portion  of  the  current 
resubmittal  which  covers  405  KAR  7.015 
and  405  KAR  7:030  is  unchanged  from 
the  otigjnai  •ubouftsion  dated  ]une  28, 
1991. 

This  program  amendment  deletes 
definitions  from  within  individual 
regulation  section*.  The  definitions  were 
moved  to  the  beginning  of  the  specific 
Chapter  of  405  Kentucky  Administrative 
Regulations  to  which  the  definition 
relates.  Th*  reorganized  definitions' 
sections  were  submitted  as  a  separate 
proposed  pro-am  amendment  on 
December  31, 1991.  (Administrative 
Record  No.  KY-1095)  and  open  for 
public  review  and  comment  on  January 
30, 1992  (57  FR  3601).  The  public 
comment  period  closes  March  2. 1992. 

The  proposed  program  amendment 
includes  two  reference  manuals,  the 
"Kentucky  AffTcuharil  Statistics  1989- 
1990"  and  ' Kentucky  Agricultbral 
Statistics  199(H'-»91,"  that  are 
tncorporateiJ  '>v  rt'ference.  Technical 
Reclamation  Mpmi  rsndum  fTRVf) 
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numbers  19  and  20  are  incorporated  into 
performance  standard  regulations 
instead  of  permitting  regulations  as 
originally  proposed  in  KY-1059. 

The  statement  of  consideration  of 
pub'ic  comments  received  during  the 
State's  promulgation  process  on  the 
proposed  program  amendment  is  also 
included. 

III.  Public  Commp",!  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.T7(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Kentucky  on  December  5, 
1991  (except  for  405  KAR  7:080  on  which 
comments  were  solicited  separately  on 
December  31, 1991),  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  revised  amendment 
is  deemed  adequate,  it  will  become  part 
of  the  Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking  as  set  forth  in 
Kentucky's  submission  dated  December 
5. 1991,  and  include  explanations  in 
support  of  the  commentor's 
recommendations.  Comments  received 
after  the  time  indicated  under  "dates" 
or  at  locations  other  than  the  Lexington 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearina  "^~j:d  contact  t^-  rr'=;on 
listed  under  "for  further  informat  on 
CONTACT"  by  4  p.m.  on  April  18. 1992.  If 
n  J  .re  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  wxitten  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
ar.d  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 


discuss  the  proposed  amendments  may 
request  a  meeting  at  the  C^Vf  Lexington 
Field  Office  listed  under  "ADDRESSES" 
by  contacting  the  person  listed  under 
"FOR  FUfTTHER  INFORMATION  CONTACT." 
All  such  meetings  will  be  open  to  the 
public  and.  if  possible,  notices  of 
meetings  will  be  posted  in  advance  at 
the  locations  listed  under   addresses 
A  written  summary  of  each  meeting  will 
be  made  a  part  of  the  Administrative 
Record. 

Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  section  2  of  E.O. 
12778  (56  FR  55195,  October  25. 1991)  on 
Civil  Justice  Reform.  DOI  has 
determined  that,  to  the  extent  allowed 
by  law,  the  regulation  meets  the 
applicable  standards  of  section  2(a)  and 
2(b)  of  E.O.  12778.  Under  SMCRA 
section  405  and  30  CFR  part  884  and 
section  503(a)  and  30  CFR  732.15  and 
732.17(h)(10),  the  agency  decision  on 
State  program  subsmittals  must  be 
based  solely  on  a  determination  of 
whether  the  submittal  is  consistent  with 
SMCRA  and  the  Federal  regulations. 
The  only  decision  allowed  under  the  law 
is  approval,  disapproval  or  conditional 
approval  of  State  program  amendments. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  February  24. 1992. 
Jeffery  D.  Jarrett, 

Acting  Assistant  Director.  Eastern  Support 

Center. 

[FR  Doc.  92-8459  Filed  4-10-92;  8:45  am] 
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3"  CF«  Part  917 

Kentucky  Pe-T-.a ^e^'  Reguiato^y 

Program;  Bonn  oooi 

agency:  Office  oi  surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  public  comment  period  on 

proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  additional  information 
pertaining  to  the  substantive  adequacy 
of  proposed  amendments  to  the 
Kentucky  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Kentucky 
program)  established  pursuant  to  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  proposed 
amendments  pertain  to  laws  and 
regulations  governing  Kentucky's 
alternative  bonding  program  known  as 
the  Kentucky  bond  pool.  The  additional 


information  under  consideration  is  a 
recently  completed  actuarial  analysis  of 
the  bond  pool. 

This  notice  sets  forth  the  times  and 
locations  that  the  Kentucky  program  and 
the  proposed  amendments  to  that 
program  are  available  for  public 
inspection  and  the  reopened  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendments. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  EST  April  28, 1992. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  William 
J.  Kovacic  at  the  address  listed  below. 
Copies  of  the  Kentucky  program,  the 
proposed  amendments,  documents 
pertaining  to  the  adequacy  of  the 
amendments,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
address  listed  below,  Monday  through 
Friday,  9  a.m.  to  4  p.m.,  excluding 
holidays.  Each  requestor  may  receive, 
free  of  charge,  one  copy  of  the  proposed 
amendments  by  contacting  OSM's 
Lexington  Field  Office:  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
Lexington  Field  Office.  340  Legion  Drive, 
suite  28,  Lexington.  Kentucky  40504. 
Telephone:  (f5(T6)  233-2896, 

FOR  FURTHER  INFORMATION  CONTACT: 

Wiiliam  J.  KovaciC.  Director.  Lexington 
Field  Office,  Telephone  (606}  233-2896. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  18.  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  The  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  program  approval  can  be 
found  in  the  May  18,  1982.  Federal 
Register  (47  FR  21404).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  917,11,  917.15. 
917.16,  and  917  17 

II.  Submission  of  Proposed  Amendment 

By  letter  dated  September  18. 1989 
(Administrative  Record  No.  KY-916), 
Kentucky  submitted  proposed 
regulations  to  revise  405  KAR  10:200,  the 
regulations  governing  the  Kentucky 
bond  pool.  OSM  announced  receipt  of 
the  proposed  am.»ndmen's  m  the 
October  31, 1989.  Federal  Register  (54  FR 
45767),  and  in  the  same  notice,  opened 
the  public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  public  comment  period  ended  on 
November  30, 1989 
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By  letter  dated  lanuary  19, 1990 
(Administrative  Record  No.  ICY-957), 
Kentucky  resubnutted  proposed 
reaulations  to  revise  405  KAR  lft200. 
OSM  announced  receipt  of  the  rensed 
amendment  in  the  Febmarv  14. 199Q, 
Federal  Resister  |55  FR  5227],  and  m  the 
same  notice,  reopened  the  public 
comment  period  and  provided 
opportumty  for  a  public  hearing.  The 
public  comment  penod  ended  on  March 
16,  1S90. 

In  addition  to  the  proposed 
amendment  described  above,  this 
rulemaking  concerns  two  prior 
submissions  pertaining  to  the  Kentucky 
bond  pool  on  which  the  Director  of  OSM 
deferred  final  action.  In  the  August  10, 
1990.  Federal  Register  i  55  FR  32618), 
OSM  announced  the  deferral  of  action 
on  that  part  of  Kentucky  s  April  21,  1988, 
propospd  amendment  which  involved 
Senate  Bill  338,  Senate  Bal  338  modifies 
the  criteria  for  membership  m  the  bond 
pool  and  broadens  the  authority  of  the 
Bond  Poo!  Commission  to  administer 
both  the  bond  pool  program  and  the 
abandoned  mine  land  enhancement 
program.  Both  prog'-ams  wiH  be  financed 
from  the  bond  pool  fund 

In  the  Februan'  6.  19tJ'i,  Federal 
Register  (36  FR  4:"21 1.  OSM  announced 
the  deferral  of  action  on  !hd!  part  of 
Kentucky  3  May  8.  19M0,  proposed 
amendment  which  involved  Senate  Bill 
■  202  and  House  Bill  676,  These  bills 
amend  KRS  350.710  through  KRS  35*0.750 
which  govern  the  bond  pool. 

The  Director  chose  to  defer  action  on 
these  amendments  because  he  wanted 
to  take  into  consideration  an  actuanal 
study  that  was  being  done  by  the  Bond 
Pool  Commission.  This  aituanal  study 
was  completed  on  januarv  8,  1992,  and 
has  been  entered  into  the 
Administrative  Record  I  Administrative 
Record  No.  KY-1102)  OSM  requests 
comments  on  the  proposed  amendments 
given  the  findings  and  recommendations 
of  this  study. 

Ill,  Public  Comment  Procedures 

OSM  is  reopening  the  comment  period 
on  the  proposed  program  amendments 
to  provide  the  public  an  opportunity  to 
reconsider  the  adequacy  of  the 
amendments  in  light  of  the  January  8, 
1992,  actuarial  study  of  the  Kentucky 
bond  pool.  OSM  is  seeking  comments  on 
whether  the  proposed  amendments 
satisfy  the  applicable  program  approval 
criteria  of  30  CFR  732,1 5.  if  the 
amendments  are  deemed  adequate,  tney 
will  become  part  of  the  Kentucky 
program. 

Written  comments  sMouiil  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulenidking,  and  include 
explanations  in  support  of  the 


commentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  "bati s"  or  at  locations 
other  than  the  Lexington  Field  Office 
Will  not  necessarily  be  considered  m  'Hp 
final  rulemaking  or  included  m  the 
Administrative  Record 

Executive  Order  12778 

This  rule  has  been  reviewed  under  *he 
principles  set  forth  m  Section  2  of  F.,0, 
12778  156  FR  55195,  October  2,5  1991)  on 
Civil  tustice  Reform  DOl  h<i,s 
determined  that  to  the  extent  allfvvevi 
by  law.  the  regulation  meets  the 
apphcable  standards  of  section  2(al  and 
Z(bl  of  E.O.  12778,  Under  SMCRA 
section  405  and  ,30  CFR  884  and  Sf^tum 
503(a)  and  30  CFR  "32,15  ar,n 
"32  17fh)tl0).  the  acency  decision  on 
State  program  submittals  must  be  based 
solely  on  a  determination  of  whether  the 
pubmittai  IS  consistent  with  SMCRA  and 
the  Federal  regulations.  The  only 
decision  allowed  under  the  law  is 
approval,  disapproval  or  conditional 
approval  of  State  program  amendments. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  [anuarv  31,  1992. 
Murray  T,  DouRhert> . 
Actuig  Assistant  Director.  Eastern  Support 
Center. 
iFR  Doc,  92-8462  Filed  4-10-92;  8:45  am] 
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30  CFR  Part  935 

Ohio  Regulatory  Program^  Revision  o< 
Administrative  Rules 

agency:  Off-re  of  Surface  Mining 

Re  i.  Id  mat  ion  and  Enforcement  (.OSM), 

Interior, 

ACTJON:  Propc'^ed  rule:  reopening  of 

pubiK;  comment  period. 

summary:  OSM  is  reopening  the  public 
comment  penod  for  Revised  Program 
Amendment  Number  43  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
SMCRA).  Ohio  has  proposed  further 
revisions  to  fou'  nites  in  the  Ohio 
Administrative  Code  which  are  intended 
to  make  the  rules  as  effective  as  the 
I  orrpsponding  Federal  regulations 
concerning  design  standards  and 
requirements  for  road  and  impoundment 
embankments  and  for  support  facilities. 
Ohio  has  also  submitted  administrative 
record  documents  that  provide 
justification  for  the  design  standards 
which  are  proposed  for  use  in  lieu  of 


compaction  festing  to  ensture  compliance 
with  the  1,3  irnniTrm:?!  safety  factor  for 

('r;,ir,,n  ;:rii"iouB(i/Den'.H  a,;i(j  prirriary  roed 

P  lb  i.i,   .. .  sets  forth  the  tunes  and 
lucauuii.'-  ',hn',  the  Ohio  program  and 
propo»e<i  anwndmenls  to  that  program 
will  !  t    i.a.ia'in  i  K  public  inspection, 
the  cuiruuent  p«r  uo  auruag  which 
interested  persons  may  submit  written 
coEunenteon  the  proposed  amendments 
and  the  procedives  that  Wi..    ^  it  Kjnt*»i 
regarding  the  public  hearing,  if  uo*  la 
requested 

DATfS:  W'r'ffTi  riimme •',:,<,  rrcst  ue 
received  nn  or  t,f;,:rf,  4  p,m  on  May  13, 
1992.  If  requested,  a  public  hearing  on 
the  proponed  amendments  will  be  held 
at  1  p  m  on  M.iv  rt  ;=i92.  Requests  to 
present  ona  •t-HJimory  at  the  hearing 
must  be  received  on  or  before  4  p,m.  on 
ArnI  ?P.  1992. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-debvered  to  Mr. 
Richard  ].  Seibel.  Duector,  Columb«a 
Field  Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  responae  to  this 
notice  wiH  be  available  for  public 
review  at  the  addresses  Lsted  below 
during  normal  business  hours,  Monday 
throu^  Friday,  excluding  holidays.  Each 
requester  may  receive,  free  of  charge. 
one  copy  of  the  proposed  amendments 
by  contacting  OSM's  Columbus  Field 
Office. 

Office  of  Surface  Mining  Reclamation 
and  En*i  rf  enent,  Columbus  Field 
Office,  2242  South  Hamilton  Road, 
room  202.  Columbus,  Ohio  43232, 
Telephone:  (614)  866-0578. 

Ohio  Department  of  Natural  Resources, 
Division  of  Reclamation.  1855 
Fountain  Square  Court,  Building  H-3, 
Columbus.  Ohio  43224  Telephone: 
(614)  265-6675. 

FOn  FURTHER  INFOSMATtO**  COfiTACT. 

Mr. R.^;..i,M  \  S.  ,:  <  ,,  Director, 
Columbus  Field  Office.  (614)  866-0578. 

SUPPUFMEMTARV  IwrORM*-nON: 

I    H,i,  k'^rcmrKi 

Un  August  Id,  1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program  ran  He  found  in  the  August  10, 
1982  Federa!  K.-gister  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
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amendments  are  identified  at  30  CFR 
935  n,  935.12,  935.15.  and  935.16 

II.  Discussion  of  the  Proposed 
Amendments 

By  'ie"er  dated  November  17, 1989 
(.Admir.istrative  Record  No.  OH-1240). 
the  Direc'o'  of  OSM  notified  the  Ohio 
Dep.^.'tme.Tt  of  .Natural  Resources, 
Dv'.sior.  of  Reclamation  (Ohio)  of  a 
r.uT.be:  of  Federal  regulations 
prorrvu [gated  between  June  9, 1988,  and 
luly  30,  1989,  for  which  OSM  had 
determined  that  the  corresponding  Ohio 
rjles  were  now  less  effective  than  the 
new  Federal  counterparts.  In  response 
to  the  OSM  notification,  Ohio  submitted 
proposed  Program  Amendment  Number 
43  by  letter  dated  January  16,  1990 
(.Administrative  Record  No.  OH-1265). 
This  amendment  proposed  revisions  to 
seven  sections  of  the  Ohio 
.Administrative  Code  (OAC). 

OSM  announced  receipt  of  proposed 
Program  Amendment  Number  43  in  the 
February  2, 1990,  Federal  Register  (55  FR 
3604),  and,  in  the  same  notice,  opened 
the  public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended  on 
March  5. 1990.  The  public  hearing 
scheduled  for  February  27. 1990,  was  not 
held  because  no  one  requested  an 
opportunity  to  testify. 

"  By  letter  dated  August  17, 1990  (Ohio 
Administrative  Record  No.  OH-1354), 
Ohio  submitted  Revised  Program 
Amendment  Num.ber  43  containing  two 
farther  proposed  revisions  to  OAC 
Section  1501:13-9-04.  These  two 
revisions  were  intended  to  make  the 
proposed  rule  as  effective  as  the 
corresponding  Federal  regulations 
concerning  sediment  pond  and 
impoundment  spillways. 

OSM  announced  receipt  of  Revised 
Program  Amendment  Number  43  in  the 
September  6, 1990  Federal  Register  (55 
FR  36661),  and,  in  the  same  notice, 
opened  the  public  comment  period  and 
provided  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  public  comment  period 
ended  on  October  9, 1990.  The  public 
heanng  scheduled  for  October  1. 1990, 
was  not  held  because  no  one  requested 
an  opportunity  to  testify. 

On  January  7. 1991,  OSM  sent  its 
comments  to  Ohio  on  both  Program 
Amendment  Number  43  and  Revised 
ProRram  Amendment  Number  43  (Ohio 
Ad.manistrative  Record  No.  OH-1430).  In 
response  to  OSM's  letter,  Ohio 
submitted  additional  proposed  changes 
to  Revised  Program  Amendment 
.Number  43  on  February  12, 1991  (Ohio 
Administrative  Record  No.  OH-1454).  In 


that  submission,  Ohio  proposed  further 
revisions  to  three  rules  and  deleted 
previously  proposed  changes  to  one 
other  rule.  These  revisions  concerned 
termination  of  jurisdiction,  public 
roadways,  sedimentation  pond  and 
impoundment  spillways,  and 
certification  of  primary  roads.  Also  in 
that  submission.  Ohio  requested  a  30- 
day  extension  of  time  to  submit  design 
standards  which  will  be  proposed  for 
use  in  lieu  of  engineering  tests  to  ensure 
compliance  with  the  minimum  static 
safety  factor  for  certain  impoundments 
and  primary  road  embankments. 

OSM  announced  receipt  of  Ohio's 
additional  proposed  changes  to  Revised 
Program  Amendment  Number  43  in  the 
March  6, 1991  Federal  Register  (56  FR 
9312),  and,  in  the  same  notice,  opened 
the  public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended  on 
April  5. 1991.  The  public  hearing 
scheduled  for  April  1, 1991.  was  not  held 
because  no  one  requested  an 
opportunity  to  testify. 

By  letter  dated  March  14. 1991  (Ohio 
Administrative  Record  No.  OH-1481), 
Ohio  requested  a  30-day  extension  for 
submittal  of  the  design  standards 
described  above.  OSM  approved  this 
extension  on  March  18. 1991  (Ohio 
Administrative  Record  No.  OH-1483). 
By  letter  dated  April  22. 1991  (Ohio 
Administrative  Record  No.  OH-1511), 
Ohio  requested  a  60-day  extension  for 
submittal  of  the  design  standards.  OSM 
approved  this  extension  on  May  1. 1991 
(Ohio  Administrative  Record  No.  OH- 
1514). 

By  letter  dated  June  24. 1991  (Ohio 
Administrative  Record  No.  OH-1538), 
Ohio  submitted  further  revisions  to  and 
administrative  record  documents  in 
support  of  Revised  Program  Amendment 
Number  43.  These  revisions  concerned 
design  criteria  for  certain  road  and 
impoundment  embankments,  the 
definition  of  "road,"  and  the  inclusion  of 
public  roadways  within  the  definition  of 
"coal  mining  operations." 

OSM  announced  receipt  of  Ohio's 
additional  proposed  changes  to  Revised 
Program  Amendment  Number  43  in  the 
July  12, 1991  Federal  Register  (56  FR 
31896),  and.  in  the  same  notice,  opened 
the  public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended  on 
August  12, 1991.  The  public  hearing 
scheduled  for  August  6. 1991.  was  not 
held  because  no  one  requested  an 
opportunity  to  testify. 

By  letter  dated  September  16. 1991 
(Ohio  Administrative  Record  No.  OH- 


1583).  OSM  sent  its  comments  to  Ohio 
on  the  June  24,  1991.  resubmission  of 
Revised  Program  Amendment  Number 
43  By  letter  dated  October  13.  1991 
iOh;o  Administrative  Record  No.  OH- 
16031,  Ohio  requested  a  90-day 
extension  for  submittal  of  requested 
design  standards,  OSM  approved  this 
extension  on  October  18.  1991  (Ohio 
Administrative  Record  No.  OH-1604), 
In  response  to  OSM's  September  16, 

1991  letter,  Ohio  submitted  additional 
proposed  changes  to  Revised  Program 
.Amendment  Number  43  of  January  21 

1992  (Ohio  Administrative  Record  No. 
OH-16351  In  that  submission,  Ohio 
proposed  further  revisions  to  four  rules 
and  provided  additional  supporting 
documentation  for  its  calculation  of 
embankment  design  standards. 

The  new  revisions  proposed  in  the 
January  21,  1992,  submission  are 
discussed  briefly  below: 

I.  Proposed  Design  Standards  for  Certain 
Impoundments 

O.AC  1501  13-4-05  paragraph  (H)(2)(c) 
and  OAC  1501:13-^t-14  paragraph 
(H)(2)(c):  Ohio  is  revising  paragraph 
(H)(2)(c)  in  both  rules  to  add  design 
standards  in  new  paragraphs  (H)(2)(c)(i) 
through  (H)f2)(c)(vu)  Permit  applicants 
could  use  these  standards  to  design  non- 
MSHA  impoundments  in  lieu  of 
performing  engineering  tests  to 
demonstrate  compliance  with  the  1.3 
m.inimum  static  safety  factor.  The  new 
design  standards  rover  preparation  of 
the  embankment  foundation  area. 
benching  of  existing  steep  slopes, 
characteristics  of  embankment  fill 
material,  horizontal  layering  of  fill  to 
facilitate  compaction,  moisture  content 
of  fill,  maximum  steepness  of 
embankment  side  slopes,  and  minimum 
embankment  to  width. 

As  part  of  the  January  21.  1992, 
submission,  Ohio  also  provided 
Administrative  Record  information 
dated  January  17,  1992,  with  stability 
analyses  intended  to  justify  the 
proposed  impoundment  design 
standards. 

II  Proposed  Design  Standards  for 
Primary  Road  Embankments 

OAC  1501;13-^»-05  paragraph  (M)(2) 
and  OAC  1501:13-4-14  paragraph  (L](2] 
Ohio  is  revising  these  paragraphs  to  add 
design  standards  in  new  paragraphs 
OAC  1501:13-4-05(M)(2)(a)  through 
(.M)(2)(i)  and  OAC  1501:13^V-14(L)(2)(a) 
through  (L)(2)(i).  Permit  applicants  could 
use  these  standards  to  design  primary 
road  embankments  in  lieu  of  performing 
engineering  tests  to  demonstrate 
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compliance  with  the  1.3  minimum  static 
safety  factor.  The  new  design  standards 
cover  preparation  of  the  embankment 
foundation  area,  benching  of  existing 
steep  slopes,  characteristics  of 
embankment  fill  m.aterial.  horizontal 
layenng  of  fill  to  facilitate  compaction, 
moisture  content  of  fill,  maximum 
steepness  of  embankment  side  slopes, 
minimum,  embankment  to  width,  and 
placement  of  culverts. 

As  part  of  the  January  21, 1992, 
subm.ission,  Ohio  also  provided 
Administrative  Record  information 
dated  )anuary  17.  1992.  with  stability 
analyses  intended  to  justify  the 
proposed  primary  road  embankment 
design  standards. 

III.  Certification  of  Primary  Roads 

OAC  1501:13-10-01  paragraph 
(G)(l)(a]:  Ohio  is  revising  this  paragraph 
to  cross-reference  the  other  chapters  of 
the  Ohio  Administrative  Code  which 
have  requirements  which  apply  to 
design  plans  and  drawings  for  primary 
roads. 

IV.  Descriptions,  Plans,  and  Drawings 
for  Support  Facilities 

OAC  1501;13-ll-02  paragraph  (A]: 
Ohio  is  adding  this  new  paragraph  to 
require  that  each  perm.it  applicant 
subm.it  descriptions,  plans  and 
drawings,  specifications,  maps,  and 
cross  sections  for  each  support  facility 
to  be  constructed,  used,  or  maintained 
within  the  proposed  permit  area, 

V.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h].  OS.M  is  now  seeking 
comm.ent  on  whether  the  amendments 
proposed  by  Ohio  satisfy  the  applicable 
program  approval  criteria  of  30  CFR 
732.15-  If  the  amendments  are  deemed 
adequate,  they  will  become  pari  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 

pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearmg  should  contact  the  person 
listed  under   TOR  FURTHER  INFORMATION 
CONTACT"  by  4  p.m.  on  April  28.  1992,  If 
no  one  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 


Filing  of  a  written  statement  at  the 
time  of  the  heanng  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 

hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 
under    FOR  FURTHER  INFORMATION 
CONTACT     .All  such  meetings  shall  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  pusted  at 
the  locations  listed  under  "ADDRESSES". 
A  written  summary  of  each  public 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  section  2  of  E.O. 
12778  (56  FR  55195,  October  25, 1991)  on 

Civil  Justice  Reform,.  DOI  has 
determined  that,  to  the  extent  allowed 
by  law.  the  regulation  meets  the 
applicable  standards  of  section  2(a)  and 
2(b)  of  E.O.  12778.  Under  SMCRA 
section  4C5  and  30  CFR  part  884  and 
section  503(a)  and  ,30  CFR  732.15  and 
732.17(h)(10).  the  agency  decision  on 
State  program  submittals  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
the  Federal  regulations.  The  only 
decision  allowed  under  the  law  ia 
approval,  disapproval  or  conditional 
approval  of  State  program  amendments. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  January  31, 1992. 
Murray  T.  Dougherty, 

Acting  Assistant  Director,  Eastern  Support 

Center. 

[FR  Doc.  92-8463  Filed  4-10-92;  8:45  am] 
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30  CFR  Part  935 

Ohio  Permanent  Regulatory  Program; 
Revision  o(  Otitc  Revised  Code 

AGENCY:  Office  of  buriaL.c  Miiang 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule. 

summary:  OSM  is  announcing  the 
receipt  of  proposed  Program 
Amendment  Number  54  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  was  initiated 
by  Ohio  and  is  intended  to  revise  twelve 
sections  of  the  Ohio  Revised  Code  to 
clarify  those  sections  of  State  law,  to 
conform  those  sections  to  current  State 
practices,  and  to  make  those  sections 
equivalent  to  corresponding  Federal 
laws.  The  proposed  revisions  concern 
the  retention  of  State  civil  penalties, 
refund  of  permit  fees,  confidential 
information  on  incidental  coal 
extraction,  the  Reclamation 
Supplemental  Forfeiture  Fund,  the  Coal 
Mining  Performance  Bond  Fund, 
limitations  on  the  award  of  costs  and 
expenses,  reclamation  contracts  with 
surface  mine  operators,  reclamation  of 
interim  forfeiture  and  insolvent  surety 
sites,  use  of  police  powers,  AML 
reclamation  liens,  and  the  Acid  Mine 
Drainage  Abatement  and  Treatment 
Fund. 

TTiis  notice  sets  forth  the  time  and 
locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendments, 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  May  13, 
1992.  If  requested,  a  public  hearing  on 
the  proposed  amendments  will  be  held 
at  1  p.m.  on  May  8, 1992.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4  p.m.  on 
April  28, 1992. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Richard  ).  Seibel,  Director,  Columbus 
Field  Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  thi^ 
notice  will  be  available  for  pubHc 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
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through  Friday,  excluding  holidays.  Each 

requester  may  receive,  free  of  charge, 

one  copy  of  the  propo.«ied  amendments 

bv  contacnna  OSM  9  Columbus  Field 

Ott':e 

Office  of  Surface  Mining  Reclamation 

and  Enforcement.  Columbus  Field 

Office.  2242  South  Hamilton  Road. 

room  202,  Columbus,  Ohio  43232, 

Telephone:  (614)  866-0578. 
Ohio  Department  of  Natural  Resources, 

Division  of  Reclamation.  1855 

Fountain  Square  Court.  Building  H-3. 

Columbus.  Ohio  43224,  Telephone: 

fR14}  265-6675. 
FOR  FUBTMER  INFORMATION  CONTACT: 

Mr  Richard  J.  Seibei,  Du-ector, 
Coiombus  Field  Office.  (614)  866-0578. 

8UP1»Uf  »«EMTARy  INFOflMATtON: 

I.  Background 

O".  .•Aog'ji'  16.  19d-,  t.ie  Secretary  of 
the  Lntenor  conditionally  approved  the 
Ohio  program  Information  on  the 
gene' i!  bacKground  of  the  Ohio  program 
subT.ission.  including  the  Secretary's 
findings,  the  disposition  of  comments. 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
proaram.  can  be  found  in  the  August  10, 
198:  Federal  Re^ster  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
Q35.il.  935.12.  935.15.  and  935.16. 

II.  Discussion  of  the  Proposed 

.Amendments 

By  letter  dated  February  7, 1992 
(Administrative  Record  No.  OH-1645), 
as  modified  by  letter  dated  February  27, 
1992  (Administrative  Record  No.  OH- 
1657),  Ohio  submitted  proposed  F*rograra 
Amendment  Number  54.  The 
amendment  proposes  to  revise  twelve 
sections  of  the  Ohio  Revised  Code 
(ORG].  The  proposed  revisions  are 
discussed  briefly  below: 

?  .R  e  re/7  tion  of  State  Civil  Penalties 

ORG  1513.02  paragraph  (F)(3):  Ohio  is 
revising  this  paragraph  to  clarify  the 
procedure  for  retention  of  State  civil 
penalties  assessed  against  a  mine 
operator  under  ORG  section  1513.02.  The 
Secretary  of  the  Ohio  Reclamation 
Board  of  Review,  pursuant  to 
administrative  or  judicial  review,  would 
be  authorized  to  forward  the  entire 
penalty  amount  or  any  remaining 
baJance  to  the  chief  of  the  Ohio 
Department  of  Natural  Resources, 
Division  of  Reclamation  (the  Chief)  for 
deposit  in  the  Coal  Mining 
.Administration  and  Reclamation 
Reserve  Fund  created  in  ORG  section 
1.5'.1,I81. 


Z  Refund  of  Permit  Fees 

ORG  1513.10:  Ohio  is  repealing  this 
existing  section  which  currently 
authorizes  the  Ohio  Department  of 
Natural  Resources.  Division  of 
Reclamation  (the  Division)  to  refund 
excess  permit  fees  to  the  operator  for 
acreage  permitted  but  not  subsequently 
affected. 

ORC  1513.07  paragraph  (B)(1):  Ohio  is 
revising  this  paragraph  to  revise  and 
reinstate  some  of  the  language  from 
ORC  section  1513.10  which  is  to  be 
repealed.  The  new  language  would 
provide  that  all  permit  fees  collected  by 
the  Division  shall  be  deposited  in  the 
State  Treasury  to  the  credit  of  the  Coal 
Mining  Administration  and  Reclamation 
Reserve  Fund  created  in  ORC  section 
1513.181. 

3.  Confidential  Information  Regarding 
Exemption  Requests  for  Incidental  Coal 
Extraction 

ORC  1513.07  paragraph  (D)(2):  Ohio  is 
revising  this  paragraph  to  specify  that, 
for  exemption  requests  for  incidental 
coal  extraction,  confidential  information 
includes  and  is  limited  to  information 
concerning  trade  secrets  or  privileged 
commercial  or  financial  information 
relating  to  the  competitive  rights  of  the 
persons  intending  to  conduct  the 
extraction  of  minerals. 

4.  Reclamation  Supplemental  Forfeiture 
Fund 

Ohio  is  revising  ORC  1513.08 
paragraph  (A)  and  is  creating  a  new 
paragraph  ORC  1513.18  (D)  to  move  the 
current  language  creating  the 
Reclamation  Supplemental  Forfeiture 
Fund  from  that  portion  of  the  Ohio  law 
dealing  with  performance  bond  to  that 
portion  of  the  law  dealing  with 
reclamation  by  the  Division.  Ohio  is  also 
adding  a  new  provision  which  would 
allow  the  Division  to  use  funds  from  the 
Reclamation  Supplemental  Forfeiture 
Fund  to  reclaim  areas  which  were 
affected  by  mining  under  surface  mining 
permits  issued  under  ORG  Chapter  1514. 
but  which  the  operator  did  not 
adequately  reclaim, 

5.  Coal  Mining  Performance  Bond  Fund 

ORC  1513.081:  Ohio  is  repealing  this 
existing  section  which  created  the  Goal 
Mining  Performance  Bond  Fund. 
Language  in  this  section  also  authorized 
the  issuance  of  reclamation  performance 
bonds  by  the  Chief  using  money  from 
the  fund,  determined  premiums  and  fees 
for  participation  in  the  fund,  and 
provided  for  the  release  and  forfeiture  of 
reclamation  performance  bonds 
supported  by  the  fund. 


Ohio  proposed  to  add  ORC  section 
1513  081  to  the  Ohio  program  as  part  of 
the  November  16.  1987  submission  of 
proposed  Ohio  Program  Amendment 
Number  32  (Ohio  Administrative  Record 
No.  OH-09941  Ohio  Program 
Amendment  Number  32  is  still  in  revipw 
by  OSM 

ORC  1513.08  paragraph  (BJ:  Ohio  is 
revising  this  paragraph  to  delete  a 
reference  to  performance  bonds  issued 
under  ORC  Section  1513.081  which  is  to 
be  repealed. 

ft  Limitations  on  A  t^-ards  of  Costs  and 
Expenses 

ORC  1513  13  paragraph  [E)(l):  Ohio  is 
revising  this  paragraph  to  provide  that, 
at  the  request  of  a  prevailing  party  in  the 
appeal  of  an  enforcement  order  or 
permit  issuance,  the  Ohio  Reclamation 
Board  of  Review  and/or  the  Chief  may 
award  necessary  and  reasonably 
incurred  costs  and  expenses,  including 
attorney  fees,  for  that  party's 
participation  in  the  enforcement 
proceedings  before  the  Ohio 
Reclamation  Board  of  Review  Ohio 
would  limit  attorney  fees  to  S"5  per  hour 
unless  the  Chief  determines  that  a 
higher  fee  is  justified.  No  fees  could 
exceed  prevailing  market  rates  for  the 
kind  and  quality  of  services  furnished. 
Ohio  would  limit  awards  to  prevailing 
parties  who  made  a  substantial 
contribution  to  a  full  and  fair 
determination  of  the  issues. 

ORG  1513,13  paragraph  (E)(2l:  Ohio  is 
revising  this  paragraph  to  authorize  the 
Chief  to  determine  necessary  and 
reasonably  incurred  costs  and  expenses 
for  parties  participating  m  civil  actions 
or  judicial  review  proceedings  of 
enforcement  orders  or  permit  issuance, 

ORC  1513.15  paragraph  (F):  Ohio  is 
revising  this  paragraph  to  authorize  the 
Chief  to  award  necessary  and 
reasonably  incurred  costs  of  litigation. 
including  attorney  and  expert  witness 
fees,  in  connection  with  civil  actions 
against  the  Division 

ORC  1513.  Jy  paragraph  (C):  Ohio  is 
revising  this  paragraph  to  incorporate  by 
reference  the  proposed  limit  on 
necessary  and  reasonably  incurred  costs 
and  expenses  specified  m  revised  ORC 
section  1513.13  paragraphs  (El(l)  and 
(E)(2)  as  also  applying  to  cases  of 
alleged  discrimination  against 
employees. 

7.  Reclamation  Contracts  With  Surface 
Mine  Operators 

ORC  1513.18  paragraph  (G):  Under  the 

current  version  of  this  paragraph,  the 
Chief  is  authorized  to  enter  into 
contracts  with  mine  operators  mining 
under  a  current,  valid  permit  to 
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complete  reclamation  on  defaulted 
areas.  Ohio  is  revising  this  paragraph  to 
extend  the  Chiefs  authorization  to 
include  contracts  with  sur^'ace  mine 
operators  mining  under  permits  issued 
under  ORG  Chapter  1514. 

8.  Reclcmatiun  of  Forfeited  Areas 
Affected  Under  Mining  Permits  Issued 
After  April  10.  1972  but  Before 

September  1,  1981 

ORC  1513,13  paragraph  lij:  Ohio  is 
adding  this  new  paragraph  to  authorize 
the  Chief  to  use  any  unspent  funds  m 
the  defaulted  areas  fund  to  complete 
reclamation  of  other  interim,  forfeited 
areas  affpctt-.j  under  coal  mining  and 
reclamation  permits  issued  after  April 
10, 1972  but  before  September  1,  1981. 

9.  Chief's  Use  of  Police  Powers  on  State- 
Funded  AML  Sites 

ORC  1513.27  third  paragraph:  Ohio  is 
adding  this  new  paragraph  to  authorize 
tlie  Chief  to  enter  onto  property  where 
the  owners  are  not  known,  are  not 
readily  available,  or  are  not  willing  to 
give  permission  in  order  for  the  Division 
to  use  State  funds  to  abate  adverse 
effects  of  past  coal  mining  practices  on 
abandoned  mined  land  (.^ML).  Such 
entry  onto  properties  shall  be  construed 
as  an  exercise  of  police  power  for  the 
protection  of  the  public  health  and 
safety  and  shall  not  be  construed  as  an 
act  of  condemnation  nor  trespass. 

10.  AML  Liens  on  Property  of 
Community  Improvement  Corporations 
or  Nonprofit  Organizations 

ORC  1513.33  third  paragraph:  Ohio  is 
revising  this  paragraph  to  provide  that 
AML  liens  filed  by  the  Division  against 
property  owned  by  community 
improvenent  corporations  or  nonprofit 
organizations  shall  have  priority  as  a 
lien  second  only  to  the  lien  of  real 
property  taxes  im.posed  upon  the  land. 

ORC  1513.33  fourth  paragraph:  Ohio  is 
rpvising  this  paragraph  to  clarify  the 
procedure  to  be  used  by  county 
recorders  in  recording  and  indexing 
AML  liens 

ORC  1513.33  fifth  paragraph:  Ohio  is 
revising  this  paragraph  to  provide  that 
AML  liens  shall  continue  in  force  so 
long  as  any  portion  of  the  hen  remains 
unpaid. 

ORC  1513.33  sixth  paragraph:  Ohio  is 
revising  this  paragraph  to  delete  the 
provision  that  AML  liens  shall  be 
foreclosed  m  the  same  manner  as  State 
tax  liens  foreclosed  under  ORC  Chapter 
5721. 

11.  Expansion  ofS:tes  Eligible  for 
Federally  Funded  AML  Projects 

ORC  1513.37  paragraph  (C)(l]:  Ohio  is 

revising  this  paragraph  to  expand  the 


eligibility  requirements  for  the  sites  of 
F'ederally  funded  AML  reclamation 
projects.  Ohio  is  adding  new  paragraph 
lC1(l)(b)  to  make  eligible  mining 
operations  which  occurred  during  the 
period  beginning  August  4, 1977  and 
ending  on  or  before  August  10, 1982  and 
for  which  sufficient  reclamation  funds 
are  not  available.  Ohio  is  adding  new 
paragraph  {C)(l)(c)  to  make  eligible 
mining  operations  which  occurred 
during  the  period  beginning  August  4. 
1977  and  ending  on  or  before  October  1. 
1990,  for  which  sureties  became 
insolvent,  and  for  which  sufficient 
reclamation  funds  are  not  available. 

ORC  1513.37  paragraph  (C)(2):  Ohio  is 
adding  this  new  paragraph  to  provide 
that  the  Chief  shall  follow  the  priorities 
set  forth  at  ORC  1513.37(B)  in 
determining  which  sites  to  reclaim  using 
the  new  authority  granted  under  ORC 
1513.3-[C)(1)  (b)  and  (C).  The  Chief  shall 
ensure  that  priority  is  given  to  those 
Sites  which  are  in  the  immediate  vicinity 
of  a  residential  area  or  which  have  an 
adverse  economic  impact  upon  the  local 
community. 

12.  Creation  of  the  State  Acid  Mine 
Drainage  Abatement  and  Treatment 

Fund 

ORC  1513.37  paragraph  (E):  Ohio  is 
adding  this  new  paragraph  to  create  in 
the  State  treasury  the  Acid  Mine 
Drainage  Abatement  and  Treatment 
Fund.  The  fund  shall  be  administered  by 
the  Chief  and  shall  consist  of  grants 
from  OSM  to  be  used  in  consultation 
with  the  U.S.  Department  of  Agricultxire. 
Soil  Conservation  Service  to  abate  and 
treat  acid  mine  drainage.  Proposed  ORC 
1513.37  paragraphs  (E)  (1)  through  (7) 
would  specify  activities  eligible  for 
financial  support  from  the  fund, 
including  the  identification  of  affected 
hydrologic  imits,  the  sources  of  acid 
mine  drainage,  and  the  effects  of  the 
drainage;  the  identification  of  corrective 
measures  to  abate  or  treat  the  drainage; 
calculation  of  costs;  and  analysis  or 
benefits. 

13.  AML  Liens  on  Certain  Properties 
Involved  in  Federally  Funded  AML 
Reclamation  Projects 

ORC  1513.37  paragraph  (G):  Ohio  is 
revising  this  paragraph  to  provide  that 
the  Chief  may  file  in  the  office  of  the 
county  recorder  a  statement  of 
reclamation  costs  spent  on  certain 
properties  affected  by  Federally  funded 
AML  reclamation  projects.  Such 
statements  would  constitute  a  lien  upon 
the  land  as  of  the  date  of  the  State's 
reclamation  expenditures  and  would 
have  a  priority  as  a  hen  second  only  to 
the  lien  of  real  property  taxes  imposed 
upon  the  land 


ORC  1513.37  paragraph  (G)(3):  Ohio  is 
revising  this  paragraph  to  clarify  the 
procedure  to  be  used  by  county 
recorders  in  recording  and  indexing 
AML  liens  relating  to  Federally  funded 
reclamation. 

ORC  1513.37  paragraph  (G)(4):  Ohio  is 
adding  this  new  paragraph  to  provide 
that  AML  liens  relating  to  Federally 
funded  reclamation  shall  continue  in 
force  80  long  as  any  portion  of  the  lien 
remains  unpaid.  Conveyance  of  the  land 
subject  to  an  AML  lien  may  be  set  aside 
if  the  Hen  remains  unpaid  at  the  time  of 
conveyance. 

ORC  1513.37  paragraph  (G)(5):  Ohio  is 
adding  this  new  paragraph  to  provide 
that  AML  liens  relating  to  Federally 
funded  reclamation  shall  be  foreclosed 
upon  the  substantial  failure  of  a 
landowner  to  pay  any  portion  of  the 
amount  of  the  Uen.  Before  proceeding 
with  foreclosure,  the  Chief  shall  make  a 
written  demand  upon  the  landowner  for 
payment  and  shall  give  the  landowner 
sixty  days  to  pay  the  amount 

III   Puhlii   CornnienS  r*roi  edures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Ohio  satisfy  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Columbus  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearings  should  contact  the 
person  listed  und.      for  further 
INFORMATION  CONTACT   L^ »  4  f,  ::.   cn 
April  28, 1992.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
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Persons  m  the  audience  who  have  not 
been  sched'oJed  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
diScuss  the  proposed  amendments  may 
req'jest  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 
under  "FOR  further  information 
CONTACT."  All  such  meetings  shall  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  u.'-.der  "ADORESSes." 
A  written  summary  of  each  public 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Executive  Order  12778 

This  rule  has  been  renewed  under  the 
principles  set  forth  in  Section  2  of  E.O. 
12778  (56  FR  55195,  October  25,  1991)  on 
Civil  Jusbce  Reform.  DOi  has 
determined  that  to  the  extent  allowed 
by  law,  the  regulation  meets  the 
applicable  standards  of  section  2fd)  and 
2ib)  of  E.0. 127:^8.  Under  SMCRA 
section  405  and  30  CFR  684  and  section 
503(a)  and  30  CFR  732.15  and 
732.17{hj(10),  the  agency  decision  on 
State  program  submittals  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  S.MCRA  and 
the  Federal  regulations.  The  only 
decision  allowed  under  the  law  is 
approval,  disapproval  or  conditional 
approval  of  State  progrem  amendments. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
minirg.  Underground  mining. 

Dated:  March  6, 1992. 

Jeffrey  D.  Jarrett 

Acting  Assistant  Director.  Eastern  Support 
Center 

[FR  Doc.  92-8454  Filed  4-10-92;  8:45  am] 
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Re-visons  t:^  i,'  ;  Or.-j  i?t,andoned  M'ne 
Land  Reclamation  Ptar 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule.  I 

summary:  OSM  is  announcing  the 
receipt  of  proposed  amendments  to  the 


OhiO  Abandoned  M.ne  Land 
Reclamation  (AMLR)  Plan  (hereinafter 
referred  to  as  the  Ohio  Plan)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendments 
concern  the  proposed  policies  and 
procedures  with  which  Ohio  would 
conduct  the  AMLR  emergency  program 
on  behalf  of  OSM.  The  amendments 
would  also  make  eligible  for  Federal 
AMLR  funding  certain  sites  in  Ohio 
affected  by  mining  activities  after  the 
passage  of  SMCRA. 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  avai'.jbie  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendments, 
and  the  procedures  that  will  be  followed 
regarding  the  pubUc  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  May  13, 
1992.  If  requested,  a  public  hearing  on 
the  proposed  amendments  will  be  held 
at  1  p.m.  on  May  8, 1992.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4  p.m.  on 
April  28. 1992. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Richard  J.  Seibel,  Director,  Columbus 
Field  Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contacting  OSM's  Columbus  Field 
Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement: 
Columbus  Field  Office.  2242  South 
Ham.ilton  Road,  room  202.  Columbus, 
Ohio  43232,  Telephone:  (614)  866-0578. 
Ohio  Department  of  Natural  Resources. 
Division  of  Reclamation.  1855 
Fountain  Square  Court,  Building  H-3, 
Columbus,  Ohio  43224,  Telephone: 
(614)  265-6675. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  j.  Seibel,  Director. 
Columbus  Field  Office,  (614)  866-0578. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Title  rV  of  SMCRA  establishes  an 
abandoned  mined  land  reclamation 
(AMLR)  program  for  the  purpose  of 
reclaiming  and  restoring  lands  and 
water  resources  adversely  affected  by 


past  mining.  This  program  is  funded  by 
a  reclamation  fee  imposed  upon  the 
mining  of  coal.  Lands  and  water  eligible 
for  reclamation  are  those  that  were 
mined  or  affected  by  mining  and 
abandoned  or  left  in  an  inadequate  state 
of  reclamation  prior  to  certain  dates, 
and  for  which  there  is  no  continuing 
reclamation  responsibility  under  State 
or  Federal  law.  Title  IV  provides  that  a 
State  with  an  approved  AMLR  Plan  has 
the  responsibility  and  primary  authority 
to  implement  an  abandoned  mine  land 
reclamation  program  in  that  State.  The 
Secretary  of  the  Interior  approved  the 
Ohio  Plan  on  August  10, 1982  (17  FR 
34718). 

Section  410  of  SMCRA  authorizes  the 
Secretary  to  use  funds  under  the  AMLR 
program  to  abate  or  control  emergency 
situations  in  which  adverse  effects  of 
past  coal  mining  pose  an  immediate 
danger  to  the  public  health,  safety,  or 
general  welfare.  On  September  29, 1982 
(47  FR  42729),  OSM  invited  States  to 
amend  their  AAiLR  Plans  for  the 
purpose  of  undertaking  emergency 
reclamation  programs  on  behalf  of  OSM. 
States  would  have  to  demonstrate  that 
they  have  the  statutory  authority  to 
undertake  emergencies,  the  technical 
capability  to  design  and  supervise  the 
emergency  work,  and  the  administrative 
mechanisms  to  quickly  respond  to 
emergencies  either  directly  or  through 
contractors. 

Under  the  provisions  of  30  CFR  884.15, 
any  State  may  submit  proposed 
amendments  to  its  approved  AMLR 
Plan.  If  the  proposed  amendments 
change  the  scope  or  major  policies 
followed  by  the  State  in  the  conduct  of 
its  AMLR  program,  the  Director  must 
follow  tlie  procedures  set  out  in  30  CFR 
884.14  in  reviewing  and  approving  or 
disapproving  the  proposed  amendments. 

The  proposed  assumption  of  the 
AMLR  emergency  program  on  behalf  of 
OSM  is  a  major  addition  to  the  Ohio 
AMLR  program.  To  assume  the 
emergency  program,  Ohio  must  rexnse 
the  Ohio  Plan  and  must  also  revise  the 
relevant  portions  of  the  Ohio  Revised 
Code  to  give  Ohio  the  State  authority  to 
conduct  the  AMLR  emergency  program. 

By  letter  dated  July  14, 1988  (Ohio 
Administrative  Record  No.  OH-1071). 
Ohio  submitted  Program  Amendment 
Number  AML-3.  This  amendment 
proposed  changes  to  the  Ohio  Plan  to 
authorize  Ohio  to  conduct  the  AMLR 
emergency  program  on  behalf  of  OSM. 
OSM  announced  receipt  of  proposed 
Program  Amendment  Number  AML-3  in 
the  October  20. 1988  Federal  Register  (53 
FR  41208),  and,  in  the  same  notice, 
opened  the  public  comment  period  and 
provided  oppor'tjnitv  f^r  a  piiblic 
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hearing  on  the  adequacy  erf  the  proposed 
amendment.  The  public  comment  period 
ended  on  November  21. 1988.  The  public 
hearing  scheduled  for  November  14, 
1988  was  not  held  because  no  one 
requested  an  opportunity  to  testify. 

Because  of  concerns  over  the 
allocation  of  funds  to  support  the  AMLR 
emergency  program,  Ohio  withdrew  its 
July  14,  1988  submission  of  proposed 
Program  Amendment  Number  AML-3  on 
February  15,  1989  (Ohio  AdnJnistrative 
Record  No.  OH-1159).  Between  1989  and 
1992.  OSM  and  Ohio  continued 
discussions  about  Ohio's  possible 
assumption  of  the  AMLR  emergency 
program  on  behalf  of  OSM.  OSM  was 
able  to  resolve  Ohio's  concerns  abont 
the  AMLR  emergency  program  funding; 
and,  in  early  1992,  Ohio  again  initiated 
the  procesa  to  assume  the  AMLR 
emergency  fjrogram. 

On  February  7. 1992,  Ohio  submitted 
proposed  Program  Amendment  Number 
54  (Ohio  Administrative  Record  No. 
OH-1645).  In  this  amendment,  Ohio 
proposed  to  revise  two  sections  of  the 
Ohio  Revised  Code  (ORC).  Ohio 
proposed  to  add  a  new  paragraph  ORC 
1513.37  (LMl)  to  authorize  the  Chief  to 
enter  into  contracts  for  emergency 
reclamation  of  adverse  effects  of  mining 
practices  on  eligible  AMLR  sites  which 
constitute  a  danger  to  the  public  health 
and  safety.  Such  contracts  would  not  be 
subject  to  ORC  section  127.16  and  could 
be  entered  into  by  the  Chief  without 
competitive  bidding  for  the  emergency 
work.  Ohio  also  proposed  to  add  a  new 
paragraph  ORC  1513.37  (LH2)  to 
authonie  the  Chief  to  use  police  power 
to  enter  upon  any  land  necessary  to 
abate  AML  emergency  situations.  Such 
entry  shall  not  be  construed  as  an  act  of 
condemnation  nor  trespass.  OSM  will 
shortly  publish  a  Federal  Register  notice 
opening  the  public  comment  period  on 
proposed  Program  Amendment  Number 
54. 

On  February  19,  1992.  Ohio  submitted 
proposed  Program  Amendment  Number 
AML-5.  This  proposed  amendment 
contains  the  accompanying  revisions  to 
the  Ohio  Plan  needed  to  implement  the 
new  authonties  sought  by  Ohio  through 
Program  Amendment  Number  54.  OSM 
is  reviewing  proposed  Program 
Amendment  .Number  54  independently 
of  proposed  Program  Amendment 
Number  AML-5.  which  is  the  subject  of 
this  proposed  rule.  This  proposed  rule 
bemgs  OSMs  review  process  on  Ohio  a 
Program  Amendment  .Number  AML-5. 

n.  Discussion  of  the  Proposed 
Amendments 

Ey  letter  dated  February  19, 1992 
(.Administrative  Record  No.  OH-1650^, 
the  Ohio  Department  of  Natural 


Resources,  Division  of  Reclamation 

(Ohio},  submitted  proposed  Program 
Amendment  Number  AML-5  to  the  Ohio 
Plan.  This  amendment  is  intended  to 
demonstrate  Ohio's  capabihty  to 
effectively  perform  the  .AMLR 
emergency  program  on  behalf  of  OSM 
In  support  of  the  proposed  amendrnpi*. 
Ohio  also  submitted  responses  to  OSM  s 
September  29.  1982  guidelines  for  State 
proposals  to  assume  the  emerjjenr  y 
program  (47  PR  42-29). 

Ohio's  February  19,  1992  proposed 
revisions  to  the  Ohio  Plan  are  briefly 
summarized  below: 

1.  Section  1:  Summary 

The  proposed  amendments  would 
substitute  references  to  Ohio  stall  in 
places  where  OSM  actions  on 
emergencies  are  described  in  section  1.9 
and  1.10.  The  investigation  of  emergency 
situations  would  also  be  added  to 
Ohio's  AMLR  field  evaluation 
responsibilities  listed  in  section  19. 

2.  Section  2:  Legal  Authority 

Ohio  is  adding  new  ANGJl  eligibility 
criteria  in  section  2.3  for  sites  affected 
by  mining  activibes  after  the  passage  of 
SMCRA.  Inadequately  reclaimed  mine 
sites  abandoned  between  August  3,  1977 
and  August  16,  1982  would  be  eligible 
for  Federally  funded  AML  reclamalioo. 
Also,  inadequately  reclaimed  mi.ie  sites 
abandoned  between  August  3, 1977  and 
November  5, 1990  for  which  sureties 
became  insolvent  would  also  be  eiigibie 
for  Federally  funded  AML  reclamation. 

The  proposed  amendments  would  also 
include  budgets  and  accour,t8  for 
emergency  work  in  the  items  listed  ir. 
section  2.3  which  make  up  ,AMLR  giant 
applications  submitted  by  Ohio  to  OS.M. 

3.  Section  3:  Descnption  of  the  Proposed 
AMLR  Program 

The  proposed  amendments  would 
specify  in  section  3.4.1  that  OSM- 
administered  emergency  projects  occur 
\T\  States  not  authorized  to  conduct  the 
emergency  program.  References  to  Ohio 
staff  would  also  be  substituted  for  OSM 
actions  on  Ohio  emergencies  discussed 
m  section  3,4.1  and  3.4,3.  Also,  the  time 
pi,'nod  for  action  on  emergencies  would 
be  reduced  from  "3  to  6  months"  to  "1  to 
4  weeks"  in  Table  3.4  31. 

4.  Section  4:  Abandoned  Mined  Land 
Evaluation  Program 

The  proposed  amendments  would 
delete  reference  to  OSM  action  on 
emergencies  in  Figure  4.1.1.2.  In  section 
4.2,  OSM  involvement  in  emergem  y 
investigations  would  be  revised  to 
mclude  joint  site  reviews  with  Ohio 
staff.  References  to  Ohio  staff  and 
actions  would  be  substituted  for 


equivalent  OSM  actions  in  Sections  4.2. 
OSM  concurrence  and  approval  of  Ohio 
emergency  determinatiorw  wouki  be 
specified  in  Figure  4.2.1.  Ohio  emergency 
mmplaint  investigation  procednres 
would  be  specified  in  new  Tables  4.2.1.1 
and  4  2  1 .2. 

5.  Section  5:  Administration  and 
Management 

In  section  5.1.3,  responsibiUbes  and 
job  titles  of  specific  Ohio  staff  positions 
in  the  Feder&L  Special  Studies,  and  Field 
Operations  Subsections  and  the 
Engineering  Section  would  b<  revis^-d 
and  updated  Staff  of  the  Fed*  '   i 
Subsection  would  coordinf.;*    luri 
monitor  real  estate  activiics  «    V.MiJi 
emergmcy  sites.  Special  Stuii;<  :>  sinff 
would  conduct  geotechnical 
investigations,  would  coordinate  and 
monitor  maintenance  activities,  and 
would  prepare  environmental 
assessments.  Field  Operations  staff 
would  identify  and  document  AMLR 
emergencies  and  would  perform  project 
officer  duties.  Staff  of  the  Engineering 
Section  would  select  design  consultants 
and  wonW  prepare  certain  design  plans 
and  specifications  for  AMUR  ■  mpn.r nrv 
projects. 

Revisions  in  section  5.3  would  allow 
for  open-€T>ded  contracts  for  emergency 
project  work,  f^ew  Table  5.3.6  would 
specify  Ohio's  n^w  rrm  tract  or  selection 
procedures  for  AMLR  emergency 
projects  Ohio  proposes  to  waive  normal 
procedureu  f(7r  cp'^f'^'f v  bidding  on 
emergenry  work  in  'iiVfr  ai  using 
preapproved  contractors. 

B  Appendx  I'  A  n^mey  General's 
( ,1  p '  ■-.  i  1 1 r, .  ¥,tr\e rv^rx  v  f  "mgram  Authority 

Ohio  IS  addinc  ■-"■«,■  appendix  U 
contammg  an  o;  .n.ujn  t:;y  the  Ohio 
Attorney  Gene-Hi  that,  under  State  law. 
Ohio  has  the  authority  to  conduct  the 
AMLR  emergency  program. 

Hi    r'ublu:  t^,ommt!nt  PriK.t'dure** 

In  accordancp  wwr.    .' f  nrovisions  of 
30  CFR  73^  rVt-'  I  'SM   '■  •■>ow  seeking 
comment  or.  wtit-iht-r  !' i  nrnendments 
proposed  by  Ohio  satisfy  the  i;;!:ili(  itl  U 
program  apfiroval  criteria  of  JU  Li  K 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
periain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  8i^)port  of  the 
commenter's  recommendatioiis. 
Comments  received  after  the  time 
indicated  raider  "datt s"  or  at  locations 
other  than  tfie  C    i.in.'as  Field  Office 
will  not  necessarily  be  considered  in  the 
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fnal  rjlerriaking  or  included  in  the 

.Administrative  Record.  , 

P-:b:ic  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under    FOR  further  informatics 
CONTACT"  by  4  p.rr,.  or.  Aprii  2o,  199^.  ii 
no  one  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
w.ll  not  be  held. 

FiliP.i?  of  a  written  statement  at  the 
!  T.e  of  :he  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  wntten  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions.  The  public 
hearing  v\iil  continue  on  the  specified 
date  until  all  persons  scheduled  to 
comment  have  been  heard.  Persons  in 
the  audience  who  have  not  been 
scheduled  to  comment  and  who  wish  to 
do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  comment  and 
persons  present  in  the  audience  who 
wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  confactins  thp  pe'"son  listed 
under  "FOR  further  information 
CONTACT.  ■  Aii  such  meetings  shall  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  "addresses." 
A  written  summary  of  each  public 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  Section  2  of  E.O. 
12778  (56  FR  55195,  October  25. 1991)  on 
Civil  Justice  Reform.  DOI  has 
determined  that,  to  the  extent  allowed 
by  law.  the  regulation  meets  the 
applicable  standards  of  section  2(a)  and 
2(b)  of  E.0. 12778.  Under  SMCRA 
Section  405  and  30  CFR  884  and  Section 
503,a)  and  30  CFR  732.15  and  732.17(h) 
(10).  the  agency  decision  on  State 
program  submittals  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
the  Federal  regulations.  The  only 
decision  allowed  under  the  law  is 
approval,  disapproval  or  conditional 
approval  of  State  program  amendments. 


List  of  Si.btPds  in  30  CFR  Part  935 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  March  27. 1992. 
Annetta  L  Cheek, 

Acting  Deputy  Director,  Operations  and 
Technical  Services. 

(FR  Doc.  92-6468  Filed  4-10-92;  8:45  am) 
BILUNO  COOe  4310-OS-M 

30  CFR  Part  936 

OKlahoma  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Proposed  Rule;  Public  Comment 

Periuu  and  Opportunity  for  Public 

Hearing  on  Proposed  Amendment. 

summary:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Oklahoma 
permanent  regulatory  program 
{hereinafter,  tihe  "Oklahoma  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
guidelines  for  phase  I.  II.  and  III  bond 
releases.  The  guidelines  address 
application  forms;  schedules;  backfdling 
and  grading:  topsoil  and/or  subsoil 
replacement;  drainage  control; 
impoundments;  structiu-es  and  facilities; 
and  vegetation  success  standards  and 
statistically  valid  sampling  techniques 
for  measuring  vegetation  ground  cover, 
production,  and/or  stocking.  The 
vegetation  standards  and  techniques  are 
applicable  to  the  postmining  land  uses 
of  pastureland;  grazingland;  forestry, 
wildlife  habitat,  and  recreation; 
industrial/commercial  or  residential; 
and  prime  and  non-prime  farmland 
cropland.  The  amendment  is  intended  to 
revise  the  State  program  to  be 
consistent  with  the  corresponding 
Federal  standards. 

This  notice  sets  forth  the  times  and 
locations  that  the  Oklahoma  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  by  4  p.m..  c.s.t.  May  13, 1992.  If 
requested,  a  pubUc  hearing  on  the 
proposed  amendment  will  be  held  on 
May  8, 1992.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  by  4  p.m..  c.s.t.  on  April  28, 
1992. 


ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  H. 
Moncrief  at  the  address  listed  below. 

Copies  of  the  Oklahoma  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  address  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSMs  Tulsa  Field  Office. 

James  \\  Moncnef.  Director,  Tulsa  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100  East 
Skeliy  Dnve.  suite  550,  Tulsa.  OK  "4:35. 
Telephone:  (918)  581-6430. 

Oklahoma  Department  of  Mines,  4040  North 
Lincoln,  suite  107,  Oklahoma  City,  OK 
■"3105,  Telephone:  (405)  521-38.59, 

FOR  FURTHER  INFORMATION  CONTACT: 

James  H.  Moncrief,  at  (918)  581-6430 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Oklahoma 

Program. 

On  January  19.  1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  General 
background  information  on  the 
Oklahoma  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Oklahoma  program  can 
be  found  in  the  January  19,  1981.  Federal 
Register  (46  FR  4910),  Subsequent 
actions  concerning  Oklahoma's  program 
and  program  amendments  can  be  found 
at  30  CFl^  936.15.  936.16,  and  936.30. 

II  Proposed  Amendment 

On  February  6,  1992  (Administrative 
Record  No.  Ok-937j.  Oklahoma 
submitted  a  proposed  a.T.endment  to  its 
program  pursuant  to  SMCRA.  Oklahoma 
submitted  the  proposed  amendment 
with  the  intent  of  satisfying  OSMs 
required  program  amendment  at  30  CFR 
936.16(d).  Oklahoma's  proposed  bond 
release  guidelines  are  referenced  by 
Oklahoma's  rules  at  subsections 
816.116(a)(1)  and  817.116(a)(1).  The  bond 
release  guidelines  are  wTitten  in 
accordance  with  parts  800.  816,  817.  and 
823  of  the  Oklahoma  program 
regulations.  They  address  application 
forms:  schedules;  backfilling  and 
grading:  topsoil  and/or  subsoil 
replacement:  drainage  control: 
impoundments;  structures  and  facilities; 
and  vegetation  success  standards  and 
statistically  valid  sampling  techniques 
for  measuring  vegetation  ground  cover, 
production,  and/or  stocking.  The 
vegetation  standards  and  techniques  are 
applicable  to  the  postmining  land  uses 
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of  pastureland;  graztogland;  forestry, 

wildlife  habitat,  and  recreatioa; 
industrial/commercial  or  residential; 
and  prime  and  non-prime  fannlaiui 
cropland. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h].  OSM  is  seekmg 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate  it  will  become  part  of  the 
Oklahoma  program. 

Written  Comments 

Written  comments  shotild  be  specific, 
pertain  only  to  the  issues  proposed  La 
this  rulemaking,  and  include 
explanations  in  support  of  the 

commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Tulsa  Field  Office  wi!!  net 
necessarily  be  considered  m  the  final 
Rilemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  H4K)RMlAT!0N 
CONTACT"  by  4  p.m..  est.  on  April  28, 
1992.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
pubhc  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  wTitten  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  m 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions, 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testif\',  and  who  wish 
to  do  80,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  heanng,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  RWTHSH 
INFORMATION  CONTACT.  '  All  SUCh 


meetings  wiR  be  open  to  the  public  and, 
if  possible,  nobccs  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summar\  of 
each  meeting  will  be  made  a  par*  L,f  *h( 
administrative  record. 

Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  section  2  of 
Executive  Order  12778  (56  F'R  55195, 
October  25.  1991)  on  Civil  luslice 
Reform.  DOI  has  determined  that,  to  the 
extent  allowed  by  law.  the  regulation 
meets  the  apphcable  standards  of 
sections  2fa)  and  2(b)  of  E,0  1277fl, 
Under  SMCRA  section  405  and  .V)  CFR 
884  and  section  503(8)  and  30  CFF  "32  15 
and  732.17(h){10).  the  agency  decipion  on 
State  program  submittals  must  be  bused 
solely  on  a  determination  of  whetiicr  the 
submittal  is  consistent  with  SMCRA  and 
the  Federal  regulations.  The  only 
decision  allowed  under  the  law  is 
approval.  disappro\al  or  conditiona! 
appro\al  of  State  program  amendinents. 

List  of  Subjects  in  30  CFR  Part  a36 

Intergovernmental  relations.  Surface 
mining,  Underground  mmmg. 

Dated:  February  25,  1992, 
,A.lleD  D.  Kiein. 
,4 .,  [.rg  Assistant  Director 
]rR  DiX.  92-»45fi  Filed  4-10-12  a,4,'^  nm] 
BILUMG  CODE  4310~0&-M 


30  CFR  Part  938 

Pennsylvania  Regulatory  Program, 
Regulatory  Reform 

agency:  Office  of  Surface  Mining 
Rei  laniation  and  Enforcement  [OSM), 
l.'^it  prior 
ACTION:  Proposed  rule. 

summary:  OSM  is  announcing  receipt 

and  requesting  comments  on  a  proposed 
amendment  to  the  Pennsylvania 
pcrriianent  regulatory  program 
(hereinafter  referred  to  as  the 
Pennsylvania  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA)  The  proposed 
amendment  covers  a  wide  variety  of 
topics  and  is  submitted  in  response  to 
changes  in  Federal  regulations  (30  CFR 
chapter  VII)  between  October  1. 1983. 
and  August  30,  1989,  Amendment 
provisions  address  four  30  CFR 
732.17(e)(3)  letters  to  the  Pennsylvania 
Department  of  Environmental  Resources 
IP.'VDER)  concermng:  Historic 
Properties;  OSM  Regulatory  reform 
Review  II:  Ownership  and  Cont!-oi:  anU 
OSM  Regulatory  Reform  Review  III  In 
addition,  other  changes  are  proposed  ^v 
the  PADER. 


TTiis  notice  sets  forth  the  time^  and 
locations  that  the  Penn.syl\:inia  pr  jK-''^-'^ 
and  the  proposed  ainervciTifiV  to  \\\n\ 
pragram  are  ava'ila[,lf-  '"..:  ;  ..;,.i.i 
;-;,'*peclioru  thr-  (  ,,r;ji.>':  '  ^'t:riod  during 
which  intereiita  ;,i(::'M,i.i  :;:ay  submit 
written  ciimmenls  „,i.rt  ihe  n'ne;nirr'":i: 
and  the  prort-ii.-t-'.  •'  ,,:  v^  ;i  be  followed 
regarding  ttie  ptiblic  heanng,  if  one  is 
requested. 

DATES:  Written  comm#'nt<i  mu!«f  N»* 
ri''  eived  on  or  fietore  4  p  :ti  or.  Vi,?v  13, 
1992  to  ensure  cunstderi-inon  in  the 
ruicniaking  procfHs.  If  rtouesied   ,< 
public  tieanng  on  the  amendmen'  w!! 
be  h>'id  at  9  s  m„  en  Mav  M   ^mz 
kcquest.s  to  present  'es;in-,(i''\'  .i*  'he 
::c,-iri,n,g  must  b*  n'CV)\^•l'.  .-n  i"  '>p«f-r  4 
;■  ".■:     :n  Apnl  28.  1992. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Robert  J. 
Biggi.  Director.  Harrisburg  Field  Office 
at  the  Hri(lrp9n  listed  below.  Copies  of 
the  Penn«ylvan  1  program,  the  proposed 
amendment,  and  hW  v\Titten  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  Each  requester  may 
receive,  free  of  charge,  one  copy  of  the 
proposed  amendment  by  contacting 
OSMs  fi^m^h-'g  Field  Office. 

OfHce  of  SuHuce  Ivliaing  ReclsmstioD  axtd 

Enforcement. 
Harrisburg  Fiefd  Office. 
Harrisburg  Tr»n«portation  Center, 
Third  Floor  >  I'f  fC 
4tkaod Market  <-^'r>-pts. 
Harrisburg.  i  ^nnsvi.  iwi  ITIOI, 
Telephone:  i":~      v,:  *ti8, 
Pennsytvazua  Df  ;•  rtnu  nt  of  Enviionmental 

Resources. 
Bureau  of  Mining  and  Reclamation. 
Room  209  Execubv*  Home, 
2d  and  Chestnut  Stieeti, 
P.O.  Box  2357. 

Harrisburg.  Pennsylvaaia  1710&, 
Telephone:  (7171  787-5103. 

\  ;iiit,>nr  i-r.-tn-ig  if  held,  will  be  at  the 
I'ljnn  Hci:"'  Vi(i'(,-r  ir,n  and  Convention 
Center  at  *rif  Cmip  H    :  i*vpas8  and  U.S. 
Routes  11  ana     )  (  amp  iiilL 
Pennsylvania 

FOR  FURTHER  INFORM^^  riCN  COWTACT: 
Robert  J.  Biggi,  Uiie^-iwr.  i  iu.;.aL^w;g 
Field  Office,  (717)  782-^M)36. 

SUPPLEMEKTABV  INFORMATIOK: 

i    Background  on  \\h'  P(,-n,:v-\ ; v  ania 
Program 

The  Secretary  of  the  Inferior 
conditionaUy  approved  the 
Pennsylvania,  program  on  July  31. 1982. 
Information  on  the  backgrouiid  of  the 
Pennsylvania  program  including  the 
Secretary's  findings,  the  disposition  of 
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comments,  and  a  detailed  explanation  of 
the  reconditions  of  approval  of  the 
Pennsylvania  prograr^  c^n  be  found  in 
the  July  30,  1982,  Federal  Register  (47  FR 
33050).  Subsequent  actions  concerning 
the  conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
938  n  938.12,  938,15and  938,16. 

II.  Discussion  of  Amendment 

From  October  1. 1983,  to  August  30. 
1989,  a  number  of  changes  were  made  to 
Federal  regulators  concerning  surface 
coal  mining  and  reclamation  operations. 
During  this  time  period,  pursuant  to 
Federal  regulations  at  30  CFR  732.17, 
OSM  notified  Pennsylvania  in  four 
separate  732  letters,  listed  below,  that 
the  State  rules  must  be  amended  to  be 
consistent  with  the  revised  Federal 
Regulations. 

1  Historic  Properties,  June  9, 1987, 
Administrative  Record  Number,  PA 
6,51. 

2  Regulatory  Reform  Review  II, 
December  16. 1988.  Administrative 
Record  Number.  PA  723. 

3.  Ownership  and  Control.  May  11. 1989, 
Administrative  Record  Number.  PA 
773. 

4.  Regulatory  Reform  Review  III,  January 
2, 1990.  Administrative  Record 
N'umber.  PA  787.03. 

By  letter  dated  December  18, 1991 
Administrative  Record  Number,  PA 
&D3  00).  Pennsylvania  submitted  to  OSM 
a  State  program  amendment  to  address 
the  four  outstanding  732  letters  Hsted 
above.  The  proposed  amendment  also 
includes  provisions  necessary  for 
Pennsylvania  to  implement  amendments 
(Pub.  L  1570.  Act  171  of  December  12, 
1986)  to  the  Pennsylvania  Surface 
Mining  Conservation  and  Reclamation 
Act  and  changes  to  clarify  existing 
regulations. 

.N'onsubstantitve  changes,  which  are 
proposed  throughout  these  rules  to  make 
grammatical  corrections  and  to  correct 
subsection  letter  notations,  are  not 
specifically  discussed. 

Substantive  changes  in  the  proposed 
arr.endment  are  discussed  briefly  below, 
approximately  In  the  order  they  appear 
in  the  amendment  package  submitted  to 
OSM 

1.  Permit  Approval  Denial 

Section  86.37(a)(9)    Criteria  for  Permit 
Approval  or  Denial 

Subsection  (a)(9)  is  changed  to  correct 
a  Fede'a!  regulation  refpre'i'~o 

2  Reclamation  Fee  Permit  Condition 

Sect:or.  36  41     Conditions  of  Permits 

Subsection  (4)  adds  a  new  condition 

requinng  continued  pa>Tnent  of  Federal 
recia.T.ation  fees  during  the  permit  term. 


3.  Areas  Unsuitable  for  Mining 

a.  Section  86.101    Definitions— 
'Publicly  Owned  Park" 

The  section  is  modified  to  add  a 
definition  for  "publicly  owned  part"  and 
to  alleviate  any  confusion  between 
"publicly  owned  park"  and  "public 
park." 

b.  Section  86. 129  Mineral  Exploration 
and  Section  86.133(f)  Coal  Exploration 
General  Requirements 

Section  86.129  and  86.133(f)  are 
revised  to  require  that  coal  exploration 
activities  be  approved  by  the  PADER 
prior  to  being  conducted  in  areas  where 
a  petition  to  designate  an  area 
unsuitable  for  mining  has  been  received 
by  the  Department. 

4.  Coal  Exploration 

a.  Section  86.132    Definitions— "Coal 
Exploration  "  and  "Substantially 
Disturbed" 

This  section  is  changed  to  revise  the 
definition  of  "coal  exploration"  to 
require  notices  of  intent  to  explore 
regardless  of  whether  substantial 
disturbance  will  occur.  The  defmition  of 
"substantially  disturbed"  is  modiHed  to 
clarify  that  drilling  would  no  longer  be 
considered  categorically  as  an 
exploration  activity  which  results  in 
substantial  disturbance.  These  changes 
also  clarify  that  removing  topsoil  or 
overburden  constitutes  a  substantial 
disturbance  requiring  compliance  with 
certain  performance  standards. 


b.  Section  86.133    General 
Requirements 

Subsection  (a)  is  amended  to  require 
that  a  notice  of  intent  be  filed  regardless 
of  whether  coal  will  be  removed  during 
the  exploration  activities  and  that  the 
notice  be  filed  at  least  10  days  before 
exploration  begins. 

Subsection  (b)(3)  is  modified  to 
require  that  the  map,  required  by  the 
notice  of  intent,  include  the  location  of 
drill  holes,  exploration  trenches,  existing 
and  proposed  roads,  occupied  dwellings, 
topographic  features,  bodies  of  water, 
and  pipelines. 

Subsection  (e)  is  revised  to  clarify  that 
removal  of  250  tons  or  more  of  coal 
during  coal  exploration  requires  a 
permit. 

Subsection  (g),  requiring  reclamation 
of  drill  holes,  was  revised  and  moved  to 
this  section  from  S  86.134(8). 

c.  Section  86.136(a)    Coal  Exploration 
and  Compliance  Duties 

Subsection  (a)  is  revised  to  be 
consistent  with  the  proposed  defmition 
of  "coal  exploration." 


5.  Bond  Liability  Period 

Section  86. 151(a)    Period  of  Liability 

Subsection  (a)  is  revised  to  apply  only 
to  coal  surface  mining  bond  liability. 
Noncoal  mining  is  now  regulated  under 
the  Noncoal  Surface  Mining 
Conservation  and  Reclamation  Act  and 
25  Pa,  Code  Chapter  77, 

6.  Bonding-.Anthracite  Emergency  Bond 
Loan 

a.  Section  86.163    Anthracite  Deep 
Aline  Operators  Emergency  Bond  Fund 

Section  86.163  is  added  to  PADER 
bonding  regulations  to  implement  the 
Anthracite  Emergency  Bond  Loan 
provisions  contained  in  the  .Act  of 
December  12.  1986,  which  amends  the 
Surface  Mining  Conservation  and 
Recla.mation  Act. 

b.  Section  86.165(a)    Failure  to 
Properly  Maintain  Bond 

Subsection  (a)  is  revised  to  require 
participating  anthracite  underground 

mine  operators  to  make  proper  and 
timely  payments  to  the  Anthracite  Deep 
Mine  Emergency  Bond  Loan  Fund. 

7.  Civil  Penalty  Assessments 

a.  Section  86. 193  (e)  and  (f)     When  a 
Penalty  Wil!  Be  Assessed 

Subsection  (e)  and  (f)  and  revised  to 
clarify  that  any  part  of  an  acre  distrubed 
will  be  treated  as  an  acre  for 
assessment  purposes, 

b.  Section  89. 194    System  for 
Assessment  of  Penalites 

In  addition  to  grammatical  changes, 
subsection  (b)(6)  is  revised  to  clarify 
that  the  history  of  violations,  for  the 
purpose  of  assigning  points,  shall  be 
determme'd  and  the  points  assigned  only 
for  violations  on  the  specific  permit 
under  view.  Subsection  {c]  is  revised  to 
clarify  that  each  failure-to-abate 
cessation  order  shall  be  assessed  a  civi! 
penalty  of  at  least  S750  violation  per  day 
the  violation  remains  unabated. 

c.  Section  86.201     Procedures  for 
Assessments  of  Civil  Penalties 

Subsections  (a)  and  (c)(1)  are  revised 
to  reflect  grammatical  changes. 

8.  Individual  Civil  Penalties 

a.  Section  86.195    Penalties  Against 
Corporate  Officers 

Section  86.195  has  added  to 
incorporate  provisions  for  assessing 
individual  civil  penalties  against 
corporate  officers.  The  section  sets  out 
the  methods  and  procedures  to  assess 
such  civil  penalties. 
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b.  Section  86.1     Definitions — 
"Participates 

A  definition  of  the  word 
"participates"  is  added  to  this  section  to 
clarify  those  persons  subject  to 
individual  civil  penalties. 

9.  Civil  Penalty  Appeal  Procedures 

Section  86.202    Appeal  Proces:i.':-cs 

Subsection  (d)  is  added  to  clarify  the 
appeal  procedures  of  §  86.202,  which 
implement  section  1921-A  of  the 
Administrative  Code  of  1929.  and 
incorporate  the  doctrine  of 
administrative  finalit\', 

10.  Definition  of    Affected  Area" 

Sections  87.1,  88.1,  89.5  and  90.1 
Definitions — "Affected  Area  " 

This  section's  definition  of  "affected 
area"  is  revsed  to  include  all  lands 
affected  by  the  construction  of  new- 
roads  or  the  improvement  or  substan'iai 
use  of  existing  roads. 

11.  Surface  Mine  Operator  License 

a.  Section  87.11    Definitions — "Surface 

Mining" 

The  definition  of   surface  m.ming    is 
revised  to  delete  reference  to  noncoal 
mining. 

b.  Section  87.21     Fees 

The  revision  makes  it  clear  th-at  the 
license  fee  is  not  refundable  once 
PADER  makes  a  final  decision  to 
approve  or  disapprove  the  license. 

12.  Protecting  Historic  Properties 

a.  Section  86.37 (a) (6)    Criteria  for 

Permit  Approval  or  Denial 

Subsection  {a)(6j  is  revised  to  require 
PADER  to  consider  the  effects  of  the 
proposed  permitting  action  on  properties 
listed  on  or  eligible  for  listing  on  the 
National  Register  of  Historic  Places 
(NRHP). 

b.  Section  86.102    Areas  Where  Mining 
is  Prohibited  or  Limited 

Subsection  (3)  is  revised  to  include 
those  sites  eligible  for  inclusion  on  the 
NRHP. 

c.  Section  86.1    Definitions — "Historic 
Resources" 

This  section  is  revised  to  include  a 
definition  of  "histonc  resources." 

d.  Sections  87.42(2)  88.22(2). 
68.491(0 Jfl)(ii).  89.38(0)  and  90.11  (a)(3) 
General  Environmental  Resources 
Information 

These  rules  are  revised  to  require  that 
permit  applications  identify  and 
describe  the  nature  of  cultural,  historic 
and  archaeological  resources  listed  on 


or  eligible  for  listing  on  the  NRHP. 
Language  is  added  to  specify  that  the 
applicant  may  be  required  to  identify 
and  evaluate  important  historic  and 
archaeological  resources  that  may  be 
eligible  on  the  NRHP. 

e.  Sections  87.54(a)(9).  88.31(a)(9), 

88. 491(i)(7)  and  90.21(a)(9)    Maps.  Cross 

Sections  and  Related  Information 

These  subsections  are  revised  to 
require  that  the  maps  and  plans  extend 
the  mapping  requirements  for  cultural  or 
historic  resources  to  those  resources 
eligible  for  listing  on  the  NRHP. 

/.  Sections  87.77  (a)  &  (b).  88.56  (a)  &  (b), 
88.381(c),  88.492(f).  89.38  (b)  &  (c).  and 
90.40  (a)  &■  (b)    Protection  of  Public 
Parks  and  Historic  Places 

The  revised  sections  require  that 
adverse  impacts  of  coal  mining  on 
publicly  owned  parks  and  all  places 
listed  on  the  NRiilP  m.ust  be  prevented. 
Should  the  applicant  have  vahd  existing 
rights  or  receive  joint  agency  approval 
from  the  Federal,  State  or  local  agency 
with  jurisdiction  over  the  park  or  place, 
adverse  impacts  must  be  minimized. 

13.  Ownership  and  Control 

a.  Sections  86. 1  and  87. 11    Definitions— 
"Owned  or  Controlled"  or  "Owns  or 

Controls" 

The  definition  for  the  terms  "owned  or 
controlled"  or  "owns  or  controls"  is 
added  to  clarify  what  constitutes  a 
relationship  for  regulatory  purposes 
between  a  permittee  or  permit  applicant 
and  business  associate.  In  addition,  a 
definition  for  the  term  "entity"  is  added 
to  §  86.1. 

b.  Section  86.36(c)    Review  of  Permit 
Applications 

Subsection  (c)  is  revised  to  expand 
the  scope  of  compliance  reviews  to 

those  related  to  a  permit  applicant  in 
accordance  with  the  revised  definition 
of  "owned  or  controlled"  or  "owns  or 
controls." 

c.  Section  86.37    Criteria  for  Permit 
Approval  or  Denial 

Sections  86.37(a]  (8)  and  (111  arc  boing 
revised  in  accordance  with  the  new 
definition  of  "owned  or  controlled"  or 
"owns  or  controls"  in  §  86.1. 

Both  subsections  (a)  (8)  and  (11)  are 
also  being  revised  to  require  that  a 
permit  be  issued  conditionally  if  a 
violation  identified  as  part  of  the  permit 
review  process  is  being  corrected  or 
pending  the  outcome  of  an  appropriate 
appeal. 

Subsection  (a){10i  is  revised  to  apply 
the  prohibition  on  permit  issuance  to  an 
applicant  or  operator  specified  in  the 
application  and  those  who  are  related  to 


the  applicant  through  ownership  or 
control  as  defined  in  §  86.1  if  such 
persons  have  demonstrated  a  pattern  of 
willful  violations. 

Subsection  (c)  is  added  and  requires 
PADER  to  reconsider  its  decision  to 
approve  a  permit  application  based  on 
the  compliance  review  and  any  new 
information  submitted  in  accordance 
with  new  requirements  of  §  5  86.62(d) 
and  86.63(c]. 

d.  Section  86.1    Definition — "Related 
Party" 

This  section  is  revised  to  add  a 
definition  for  the  term,  "related  party." 

e.  Section  86.52(c)(4)    Permit  Revisions 

Subsection  (c)(4)  is  being  added  to 
require  the  applicant  for  a  permit 
revision  to  update  information  related  to 
identification  of  interest  (§  86.62)  and 
compliance  information  (§  86.63). 

/.  Section  86.55    Permit  Renewals: 
General  Requirements 

In  addition  to  grammatical  changes, 
subsection  (d)  is  being  revised  to  require 
that  applications  for  permit  renewal  be 
subject  to  the  expended  ownership  and 
control  requirements  of  §  5  86.62  and 
86.63. 


g.  Section  86.62 
Interests 


Identification  of 


Subsection  (a)  is  rewritten  and 
revised  to  require  that  each  application 
contain  information  pertaining  to  the 
person  that  will  pay  the  reclamation 
fees  in  addition  to  the  applicant  and  the 
applicants  resident  agent.  The  revision 
also  requires  that  he  permit  application 
include  these  persons'  employer 
identification  numbers  and  requests 
voluntary  submittal  of  their  social 
security  numbers. 

Subsection  (a)(2)  is  revised  to  clarify 
the  information  requirements  for 
"owners  of  records"  required  to  be 
listed  on  the  permit  application. 

Subsection  (b)  is  revised  to  apply  the 
applicant  information  requirements  to 
each  person  who  owns  or  controls  the 
applicant,  as  that  term  is  defined  in 
§86.1. 

Subsection  (c)  is  added  to  require 
that,  for  any  coal  mining  operation 
owned  or  controlled  by  either  the 
applicant  or  any  person  who  owns  or 
controls  the  applicant,  the  permit 
application  must  include  specific 
information  including  operation  name, 
address,  identifying  numbers  (including 
the  employer  identification  number. 
Federal  or  State  permit  number  and 
Mine  Safety  and  Health  Administration 
(MSHA)  number),  the  date  of  issuance 
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of  the  MSHA  number,  and  the  same  of 
the  regulatory  authority. 

Subsection  (d)  is  added  and  requires 
the  applicant  to  submit  information  to 
update,  correct,  or  indicate  that  no 
change  has  occurred  in  the  ownership 
and  control  or  applicant  identification 
information  after  the  applicant  is 
notified  that  the  application  is  approved 
bat  before  the  permit  is  issued. 

h.  Section  86.63    Compliance 
Information 

Subsection  (a1(l)  has  been  revised  to 
require  the  application  to  include 
information  on  persons  owned  or 
controlled  by  the  applicant  or  who  own 
or  control  the  applicant  in  the  statement 
of  whether  such  persons  had  a  mining 
permit  suspended  or  revoked  or 
forfeited  a  mining  bond. 

Subsection  (a)(2)  is  revised  to  include 
the  requirement  that  an  application  shall 
contain  the  MSHA  number  and  date  of 
issuance. 

Subsection  (a)(3)  is  revised  to  add 
language  requiring  each  permit 
application  to  include  a  list  of  all  its 
unabated  air  or  water  quality  violation 
notices  received  prior  to  the  date  of  the 
application  by  any  surface  coal  mining 
and  reclamation  operation  owned  or 
controlled  by  the  applicant  or  by  any 
person  who  owns  or  controls  the 
applicant.  In  addition,  the  list  of 
information  required  for  each  violation 
notice  or  cessation  order  has  been 
expanded. 

Subsection  (c)  is  added  and  requires 
the  applicant  to  submit  information  to 
update,  correct,  or  indicate  that  no 
change  has  occurred  in  the  ownership 
and  control  or  applicant  identification 
information  after  the  applicant  is 
notified  that  the  application  is  approved 
but  before  the  permit  is  issued. 

(  Section  86.212  Federal  Minimum 
Enforcement  Actions 

In  addition  to  nonsubstantive 
gT-ammatical  changes,  subsection  (c)  is 
added  to  require  a  permittee,  within  30 
days  of  being  issued  a  cessation  order, 
to  notify  PADER  of  any  changes  in  the 
ownership  and  control  information  that 
have  occurred  since  submittal  of  the 
application  or  since  submittal  of  the  last 
update  of  this  information. 

Subsection  (d)  is  added  to  require, 
vMthin  60  days  of  the  issuance  of  a 
cessation  order.  PADER  to  notify  all 
owners  and  controllers  identified  under 
§  §  86.62  and  86.212(c)  that  a  cessation 
order  was  issued  and  that  the  person 
was  identified  as  an  owner  or  controller 
responsible  for  correction  of  the 
violation. 


Reporting  of  New 


j.  Section  86.53 
Information 

Section  86.53  is  revised  to  require  the 
applicant  to  provide  annually, 
ownership  and  control  information 
required  by  §§  86.62  (b)  and  (c). 

k.  Section  87.14    Identification  of 
Ownership 

Section  87.14  is  rewritten  to  allow 
PADER  to  use  the  existing  surface  mine 
license  program  to  conduct  annual 
reviews  of  the  ownership  and  control 
information. 

14.  Permit  Rescission 

a.  Section  86.43  Improvidently  Issued 
Permits 

This  section  is  added  to  provide 
criteria  for  determining  when  a  permit 
has  been  improvidently  issued.  The 
section  also  requires  PADER  to  review  a 
permit  whenever  it  has  reason  to  beheve 
that  the  permit  has  been  improvidently 
issued  and  to  take  certain  remedial 
measures  if  it  determines  that  it  has 
been  so  issued. 

b.  Section  86.44    Rescission  of 
Improvidently  Issued  Permits 

Section  86.44  is  added  to  specify  the 
procedures  to  be  followed  to  rescind 
improvidently  issued  permits. 

15.  Revegetation 

a.  Section  86. 151    Period  of  Liability 

Subsection  (d)  is  revised  to  clarify  the 
extent  of  husbandry  practices  allowed 
without  extending  the  bond  liabiity 
period. 

Subsection  (h)  is  revised  to  clarify 
that  implementation  of  an  alternative 
postmining  land  use  approved  under 
these  sections,  which  is  beyond  the 
control  of  the  permittee,  need  not  be 
covered  by  the  board. 

b.  Sections  87.151(d),  89.86(e)(2)(ii)(C) 
and  90. 155(d)    Revegetation:  Species 

These  subsections  are  revised  to 
require  that  the  configuration  and  the 
species  composition  of  the  cover  types 
shall  be  established  in  accordance  with 
guidelines  established  by  the 
Pennsylvania  Fish  Commission  and  the 
Pennsylvania  Game  Commission. 

b.  Sections  87155(a).  (b)(5).&  (c), 
89.86(e)(1)  &  (e)(3).  »  90.159(a)  &  (c) 
Revegetation:  Standards  for  Successful 
Revegetation) 

The  language  is  revised  to  require  that 
areas  developed  as  pastureland  meet 
production  standards  in  addition  to 
current  ground  cover  standards. 

Subsection  87.155(b)(5)  is  revised  to 
require  that  trees  and  shrubs  counted  in 
determining  revegetation  success  be 


healthy  and  in  place  for  not  less  than 
two  growing  seasons 

16.  Siltation  Structure  and 
Impoundments 

Sections  87.112(c).  89.111(c)  &  90.112(c) 
Hydrologic  Balance:  Dams.  Ponds. 
Embankments  and  Impoundments — 
Design.  Construction  and  Maintenance 

These  subsections  are  revised  to 
clarify  that  all  strucutures  located  where 
failure  could  cause  loss  of  life  or  serious 
property  damage,  regdrdless  of  size,  are 
subject  to  the  regulatory  standards  for 
large  impoundments 

In  addition,  language  is  added  to 
require  a  foundation  investigation,  as 
well  as  any  laboratory  testing  of 
foundation  material,  to  determine  the 
design  requirements  for  foundation 
stability  for  such  impounding  structures. 

1"  Roads  and  Support  Facilities 

a.  Sections  87.1.  88.1  and  90.1 
Definitions — "Haul  Road"  and  "Access 
Road" 

The  definitions  of    haul  road"  and 
"access  road"  are  revised  to  include  the 
reconstruction  or  improvement  of 
existing  roads.  The  definition  of  "haul 
road"  has  also  been  rpvised  to  include 
roads,  including  public  roads, 
substantially  used  as  an  integral  part  of 
coal  mining  operations. 

b.  Sections  87.54(a)(22).  88.31(a)(22).  and 
90.21(a)(24)  Maps.  Cross  Sections,  and 
Related  Information 

These  subsections  are  revised  to 
require  that  the  permit  application 
include  plans  and  drawings  containing 
certain  specific  information  for  each 
road  to  be  constructed,  used,  or 
maintained  within  the  proposed  permit 
area. 

c.  Sections  87160.  89.28.  and  90.134 
Roads 

Sections  87.160(a),  89,26fe)(l)  and 
90.134(a)  are  beng  revised  to  require  that 
the  design  and  constniction  or 
reconstruction  of  roads  ensure 
envirormiental  protection  for  their 
planned  duration  and  use. 

Sections  87.160(b)  and  90.134(b)  are 
being  revised  to  include  access  roads 
wth  haul  roads  in  the  regulations 
prohibiting  their  placement  within  100 
feet  of  a  perennial  or  intermittent 
stream.  Section  89.26(f)(2)  is  being 
revised  to  clarify  that  exceptions  to  this 
prohibition  must  be  made  in  accordance 
with  §  86.102. 

Sections  87, 160(r]  89  26(el(,3!  and 
90.134(c)  are  being  revised  to  require 
that  roads  be  designed  and  constructed 
with  a  drainage  system  able  to  safely 
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pass  the  peak  flow  from  a  10-year,  24- 
hour  precipitation  event. 

Sections  87.160(g],  89.28(b).  and 
90.134(g)  are  being  revised  to  require 
that  haul  roads  be  constructed  and 
surfaced  with  sufficiently  durable, 
nontoxic-forming  material. 

Sections  87.160fh),  89.26(g)t3j.  and 
90, 134(h)  are  added  to  require  roads 
damaged  by  a  catastrophic  event  be 
repaired  or  reclaimed  as  soon  as 
practicable  after  the  damage  has 
occurred. 

Sections  87.160(1),  89.26(e)(3),  and 
90,134(i)  are  revised  to  require 
certification  by  a  registered  professional 
engineer  or  qualified  registered 
professional  land  surveyor  that  the 
roads  have  been  constructed  or 
reconstructed  as  designed  in  accordance 
with  the  approved  plan. 

Section  89.26(a)  is  revised  to  delete 
the  word  "nonpublic"'  to  clarify  that  all 
roads  (nonpublic  and  public)  used  to 
facilitate  coal  exploration  or 
underground  mining  activities  are  now 
subject  to  all  regulations  previously 
restricted  to  nonpublic  roads. 
Additionally,  the  subsection  was 
rr.odified  to  rescind  the  exemption  for 
pioneer  or  construction  roadways. 

d.  Section  86. 134(3)(ii)(c)  and  (12)    Coal 
Exploration  Performance  and  Design 

Standards 

Subsection  (3){ii)(c)  is  revised  to 
require  that  any  existing  roads 
significantly  altered  in  conjunction  with 
coal  exploration  activities,  including 
roads  to  rem.ain  as  permanent  roads, 
comply  with  the  roads  performance 
standards  of  §§  87.160  and  87,166,  In 
addition,  subsection  (12)  is  added  to 
require  exploration  and  related 
reclamation  activities  be  conducted  to 
avoid  damage  to  known  historic 
resources, 

e.  Sections  87. 166  and  90.140    Haul 
Roads  and  Access  Roads:  General 

Both  sections  are  being  revised  to 
include  specific  reclamation  measures 
which  must  be  taken  immediately  after 
a  road  is  no  longer  needed  for 
associated  surface  mining  activities. 

f.  Section  89.90(b)    Restoration  of 
Roads 

Subsection  (b)  is  revised  to  clarify 
that  the  removal  and  disposal  of  road- 
surfacing  materials  is  mandatory  in  all 
cases  where  they  are  incompatible  with 
the  postmining  land  use  or  the 
revegetation  plan. 


18.  Anthracite  Mining/Backfiliing  and 
Grading 

a.  Section  88.1    Definitions — "Bottom 
Rock, "  "HighwaU, "  "Contour  Mining, " 
"Modified Block-Cut  Mining"  and 
"Open  Pit  Mining" 

The  definitions  of  "bottom  rock"  and 
"highwall"  are  revised  to  clarify  their 

meaning  as  used  to  describe  the 
complex  geologic  settings  in  the 
anthracite  region.  The  definitions  of 
"contour  mining,"    modified  block-cut 
mining"  and  "open  pit  mining"  are 
added  to  clarify  the  use  of  terms  in 
chapter  88. 

b.  Section  88. 115(c)    Backfilling  and 
Grading:  General  Requirements 

Subsection  (c)  is  revised  to  add  the 
new  term  "modified  block-cut  mining" 
ar.d  to  make  it  clear  that  no  more  than 
1,500  linear  feet  of  open  pit  may  be  open 

at  any  time. 

c.  Section  88.116  (4)  and  (5)    Backfilling 
and  Grading:  Reaffecting  Previously 
Mined-Lands 

Subsections  (4)  and  (5)  are  being 
revised  to  include  bottom  rock  to  modify 
the  term  "highwall"  as  used  in  this 

section, 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comments  on  whether  the  amendments 
proposed  by  Pennsylvania  satisfy  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Pennf^ylvania  program. 

VVrnten  Comments 

W  riiien  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
com.menter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "D.^lTES"  or  at 
locations  other  than  the  Harrisburg  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  thp  .Xdministrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  schould  contact  the 
person  listed  under  "FOR  FURTHER 
I.\F0R.MATI0.\  CO.NTACT'  by  4  p.m. 
on  April  28.  1992.  If  no  one  requests  an 
opportunity  to  comment  at  a  pubhc 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 


Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
scheduled  to  comment,  and  who  wish  to 
do  so,  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  shceduled  to  comment  and 
persons  present  in  the  audience  who 
wish  to  comment  have  been  heard. 


Pl 


Mf'ftui:^ 


If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held. 

Persons  wishing  to  meet  with  OSM 
representatives  to  discuss  the  proposed 
amendments  may  request  a  meeting  at 
the  Harrisburg  Field  Office  by 
contacting  the  person  Hsted  under  "^OR 
FURTHER  INFORMATION  CONTACT."  An 
such  meetings  will  be  open  to  the  public 
and,  if  possible,  notices  of  meetings  will 
be  posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  part  of  the 

Admini^frativp  RornrH 

Executive  Order  i.;"""B 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  section  2  of 
Executive  Order  12778  (56  FR  55195. 
October  25, 1991}  on  Civil  Justice 
Reform.  DOI  has  determined  that,  to  the 
extent  allowed  by  law,  the  regulation 
meets  the  applicable  standards  of 
section  2(a}  and  2(b)  of  Executive  Order 
12778.  Under  SMCRA  section  405  and  30 
CFR  884  and  section  503(a)  and  30  CFR 
732.15  and  732.17(h)(10),  the  agency 
decision  on  State  program  submittals 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  artd  the  Federal 
regulations.  The  only  decision  allowed 
under  the  law  is  approval,  disapproval 
or  conditional  approval  of  State  program 
amendments. 

List  of  Subjects  in  30  (  rR  p,.h  q^a 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  February  24. 1992. 

!...f!r.'v  I)    lV:rT(.tt, 

Acting  Assistant  Director,  Eastern  Support 
Center 

[FR  Doc.  92-84eO  Filed  4-10-92;  8:45  am) 

Bii„i  twc.  c,:>r>f  ivo-O'*'* 


12790 


Federal  KK'i;i~Eer  /  Vol.  57.  No.  71   /  Mondav.  Anril 


t*).:   /   Proposed  Rules 


30  CFR  Pa-t  3^3 

1 

A:id  Mine  C-3;rage  T'?3:"'ie'r' 

..ind 

:-"e''a. 
.--■3 

AGENC.  Office  of  Surface  Mining 

Kn^idOiaUon  and  Enforcement  (OSM), 

Interior. 

action:  Proposed  rule. 

suM»,;.5v:  OSM  18  announcing  the 
.   „..^..  „:  a  proposed  amendment  to  the 
West  Virginia  Abandoned  Mine  Land 
Reclamation  Plan  (hereinafter  referred 
to  as  the  West  Virginia  AMLR  plan) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  contains  revisions  to  the 
State's  Abandoned  Mine  Lands  and 
Reclamation  Act  and  its  approved  State 
Reclamation  Plan.  The  purpose  of  this 
amendment  is  to  expand  the  eligibility 
requirements  to  include  certain  sites 
abandoned  after  August  3. 1977,  to 
establish  procedures  for  conducting 
watershed  based  acid  mine  drainage 
abatement  projects,  and  to  create  two 
new  accounts  in  the  State  Treasury  for 
conducting  reclamation. 

This  notice  sets  forth  the  times  and 
locations  that  the  West  Virginia  AMLR 
plan  and  the  proposed  amendment  are 
available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  wxitten  comments 
on  the  proposed  amendment,  and  the 
procedures  that  will  be  followed 
regarding  a  public  hearing,  if  one  is 
requested. 

DATES:  Written  com.ments  must  be 
received  on  or  before  4  p.m.  on  May  13, 
1992.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  on 
Ntay  8, 1992.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  on  or  before  4:00  p.m.  on  April 

Ao:  '.E^^SES   Aritten  comments  should 
be  mailed  or  hand  delivered  to  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Charleston  Field 
Office,  Attention:  West  Virginia  AMLR 
Administrative  Record,  603  Muriis 
Street,  Charleston,  West  Virginia  25301. 

Copies  of  the  proposed  amendment, 
the  West  Virginia  AMLR  plan,  and  the 
administrative  record  on  the  West 
Virginia  AMLR  plan  are  available  for 
public  review  and  copying  at  the  OSM 
office  and  the  office  of  the  State 
regulatory  authority  listed  below, 
Monday  through  Friday,  9  a.m.  to  4  p.m., 
excluding  holidays. 

Office  of  Surface  Mining  Reclamation  and 
Enforcement.  Charleston  Field  Office.  603 
Morris  Street.  Charleston,  West  Virginia 
25301,  Telephone:  (304)  347-7158. 


West  Virginia  Division  of  Environmental 
Protection.  1615  Washington  Street,  East, 
Charleston,  West  Virginia  25311. 
Telephone:  (304)  348-3500. 

In  addition,  copies  of  the  proposed 
amendment  are  available  for  public 
inspection  during  regular  business  hours 
at  the  following  locations: 

Office  of  Surface  Mining  Reclamation  and 
Enforcement.  Morgantown  Area  Office.  75 
High  Street,  room  229,  Morgantown,  West 
Virginia  26505,  Telephone:  (304)  291-4004. 

Office  of  Surface  Mining  Reclamation  and 
Enforcement,  Beckley  Area  Office,  323 
Harper  Park  Drive,  suite  3,  Beckley,  West 
Virginia  25fi01,  Telephone:  (304)  255-5265. 

Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  the  OSM  Charleston  Field 
Office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  C.  Blankenship,  Jr.,  Director, 
Charleston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  603  Morris  Street, 
Charleston.  West  Virginia  25301; 
Telephone  (304)  347-7158. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior  approved 
the  West  Virginia  AMLR  plan  on 
February  23, 1981.  Information  pertinent 
to  the  general  background,  revisions, 
and  amendments  to  the  initial 
submission,  as  well  as  the  Secretary's 
findings  and  the  disposition  of 
comments  can  be  found  in  the  January 
23, 1981,  Federal  Register  (48  FR  7324- 
7327).  Subsequent  actions  taken  with 
regard  to  the  West  Virginia  AMLR  plan 
can  be  found  in  30  CFR  943.20  and 
948.25. 

The  Secretary  has  adopted  regulations 
that  specify  the  content  requirements  of 
a  state  reclamation  plan  and  the  criteria 
for  plan  approval  (30  CFR  part  884).  The 
regulations  provide  that  a  State  may 
submit  to  the  Director  proposed 
amendments  or  revisions  to  an  approved 
reclamation  plan.  If  the  amendments  or 
revisions  change  the  scope  or  major 
policies  followed  by  the  State  in  the 
conduct  of  its  reclamation  program,  the 
Director  must  follow  the  procedures  set 
out  in  30  CFR  884.14  in  approving  or 
disapproving  an  amendment  or  revision. 

II.  Discussion  of  Amendment 

By  letter  dated  October  25, 1991,  West 
Virginia  submitted  an  amendment  to  its 
AMLR  plan.  The  amendment  consists  of 
new  narratives  to  be  added  to  the 
approved  West  Virginia  AMLR  plan  as 
provided  for  by  30  CFR  884.13. 

Specifically,  the  following  areas  of  the 
plan  are  being  revised: 


(1)  Interim  Program  Sites:  West 
Virginia  proposes  to  update  certain 
portions  of  its  AMLR  plan  to  reflect 
changes  that  have  occurred  in  SMCRA 
(402(g)(4)(B)).  Sites  abandoned  after 
August  4. 1977,  are  eligible  for 
reclamation  in  the  following  instances: 

(a)  Sites  abandoned  between  August  4, 
1977,  and  January  21, 1981,  are  eligible 
(January  21, 1981,  is  tjie  date  that  West 
Virginia  gained  primacy  overjts 
permanent  Surface  Mining  R&clamation 
Program).  These  sites,  known  as 
"interim  program  sites"  may  be 
reclaimed  by  West  Virginia's  AMLR 
Program  if  they  are  either  Priority  One 
cr  Two  as  outlined  in  part  A,  chapter  IH, 
subsection  B  (Page  9)  of  this  Plan,  and 
bonds,  other  forms  of  financial 
guarantees,  or  any  other  sources  of 
funding  are  not  sufficient  to  provide  for 
adequate  reclamation  or  abatement;  and 

(b)  abandoned  mine  sites  are  also 
eligible  if  abandoned  between  August  4, 
1977.  and  November  5, 1990,  where  the 
surety  of  the  mining  operator  became 
insolvent  during  such  period,  and  funds 
immediately  available  from  proceedings 
relating  to  such  insolvency,  or  from  any 
finanical  guarantee  or  other  source,  are 
not  sufficient  to  provide  for  adequate 
reclamation  or  abatement  at  the  site. 
These  sites  must  qualify  as  Priority  One 
or  Two  sites  as  outlined  in  the  plan. 

(2)  Acid  Mine  Drainage  Abatement: 
West  Virginia  proposes  to  modify  its 
plan  to  refiect  changes  that  have 
occurred  in  SMCRA  (402(g)(7)(A)),  and 
expend  up  to  10  percent  of  all  AMLR 
funds  received  annually  to  address  acid 
mine  drainage  problems  on  a  hydrologic 
unit  basis.  The  hydrologic  units  must  be 
significantly  affected  by  acid  mine 
drainage  from  coal  mining  practices  in  a 
manner  which  adversely  impacts 
biological  resources.  The  impacts  must 
be  created  by  acid  mine  drainage  from 
mines  which  are  eligible  for  reclamation 
with  (a)  AMLR  money  and  (b)  bond 
forfeiture  funds  or  other  State  funding 
sources.  Plans  for  reclaiming  hydrologic 
units  will  be  developed  in  consultation 
with  the  Soil  Conservation  Service  and 
reviewed  by  the  Bureau  of  Mines. 

III.  Public  Commert  rrorpdurcs 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  announcing  a 
comment  period  on  West  Virginia's 
program  amendment  to  provide  the 
public  an  opportunity  to  consider  their 
adequacy.  Specifically,  OSM  is  seeking 
comments  on  the  amendment  to  the 
State's  AMLR  plan  that  was  submitted 
on  October  25, 1991.  If  approved,  the 
amendment  will  become  part  of  the 
West  Virginia  AMLR  plan.    ^ 
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\\'":'t'n  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  OSM  Charleston  Field 
Office  will  not  necessarily  be  considered 
in  the  final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  iNFORMft'tON 
CONTACT"  by  4  p.m.  on  April  28, 1'^  '_  !:  ao 
one  requests  an  opportunity  to  comment 
at  a  public  hearing,  the  hearing  will  not 
be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSM  office 
listed  under  "Ar  oresScS    Sy  contacting 
»v-^  ""'•^""  l-Cfd  unui-T    FOR  FL!RT~(En 
!NFC--..<AT'ON  CONTACT."  All  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record 

Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  Section  2  of  E.O. 
12778  (56  PR  55195.  October  25, 1991)  on 
Civil  Justice  Reform.  DOT  as  determined 
that,  to  the  extent  allowed  by  law,  the 
regulation  meets  the  applicable 
standards  of  section  2(a)  and  2(b)  of 
F  O  1 2778.  Under  SMCRA  section  405 


(ir  i  30  CFR  884  and  section  503(a)  and 
3w  CFR  732,15  and  732.17(h)(10).  the 
agency  decision  on  State  program 
submittals  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  the 
Federal  regulations.  The  only  decision 
allowed  under  the  law  is  approval, 
disapproval  or  conditional  approval  of 
State  program  amendments. 

List  of  Subjects  in  30  CFR  Part  943 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 
Abandoned  mine  land  reclamation. 

Dated:  January  24, 1992. 
Carl  C.  Close, 

Assistant  Director,  Eastern  Support  Center. 
[FR  Doc.  92-8-15/ Filed  4-10-92,  8:45  am) 
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AGt'^CY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Maine.  This  revision  was  submitted  in 
response  to  requirements  of  the  Clean 
Air  Act  Amendments  of  1990  (CAAA). 
The  revision  consist  of  a  regulation 
which  limits  emissions  of  volatile 
organic  compounds  (VOC)  entitled 
"Gasoline  Tank  Truck  Tightness  Self- 
Certification."  This  action  is  being  taken 
under  Section  110  and  Part  D  of  the 
Clean  Air  Act. 

DATES:  Comments  must  be  received  on 
or  before  May  13, 1992.  PubHc  comments 
on  this  document  are  requested  and  will 
be  considered  before  taking  final  action 
on  this  SIP  revision. 
ADDRESSES:  Comments  may  be  mailed 
to  Linda  M.  Murphy,  Director,  Air, 
Pesticides  and  Toxics  Managment 
Division.  U.S.  Environmental  Protection 
Agency,  Region  I.  JFK  Federal  Bldg.. 
Boston,  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Air, 
Pesticides  and  Toxics  Management 
Division.  V  S  Environmental  Protection 
.\t    icy  Rti^iiir  I  One  Congress  Street, 


10th  floor,  Boston,  MA  and  the  Bureau  of 
Air  Quality  Control,  Department  of 
Environmental  Protection.  71  Hospital 
Street.  Augusta.  ME  04333. 

FOR  FURTHER  INfORMA^rCKi  COVTACT: 
Anne  Arnold,  ,  S  835- 

3166. 

SUPPLEMENTARY  INFORMATION:  On  June 

5. 1991,  EP.'\  r«ceived  a  formal  SIP 
submittal  from  the  Maine  Department  of 
Environmental  Protection  (DEP) 
containing  chapter  120  entitled 
"Gasohne  Tank  Truck  Tightness  Self- 
Certification."  This  regulation  was 
submitted  in  response  to  the  CAAA 
requirement  that  volatile  organic 
compound  (VOC)  reasonably  available 
control  technology  (RACT)  be  adopted 
for  all  control  technique  guideline  (CTG) 
categories  by  November  15. 1992 
[Sections  182(b)(2)(B)  and  184  (b)(l)(B)J. 

Background 

Pursuant  to  the  November  15, 1990 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990,  EPA  sent  the 
Maine  DEP  a  letter  on  January  23, 1991 
describing  several  specific  Stale  actions 
needed  to  implement  the  nonattainment 
provisions  of  title  I.  This  letter  noted 
that  the  CAAA  require  that  Maine 
submit  a  SIP  revision  which  requires  the 
implementation  of  RACT  with  respect  to 
all  sources  of  VOC  in  Maine  covered  by 
CTG  issued  before  the  date  of 
enactment  of  the  CAAA  of  1990.  Maine 
was  previously  designated  as  rural 
nonattainment  area  and.  therefore,  was 
required  to  adopt  regulations  pursuant 
to  the  Group  I  and  Group  II  CTGs  for 
major  sources  (i.e.,  with  a  potential  to 
emit  more  than  100  tons  per  year). 
Pursuant  to  the  May  25, 1988  SIP  Call 
and  the  RACT  "fix-up"  requirement, 
section  182(a)(2)(A),  of  the  Amended 
Act,  Maine  previously  submitted 
regulations  for  bulk  gasoline  terminals, 
fixed  roof  petroleum  tanks,  and  paper 
coating  sources.  These  submissions 
corrected  deficiencies  in  existing  rules 
or  rules  that  Maine  was  required  to 
adopt  under  the  pre-amended  Act.  Now, 
under  sections  182(b)(2)(B)  and 
184(b)(1)(B),  Maine  for  the  remaining 
CTG  categories  and  submit  them  to  EPA 
by  November  15, 1992. 

Maine's  Re\ision 

In  response  to  this  requirement,  on 
June  5. 1991  Maine  DEP  submitted 
Chapter  120  entitled  "Gasoline  Tank 
Truck  Tightness  Self-Certification"  as  a 
SIP  revision.  This  regulation  is  briefly 
summarized  below. 
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CHAPTER  120— GASOLINE  TANK 
TRUCK  TIGHTNESS  SELF- 
CERTIFICATION 

This  regulation  requires  that  all  tank 
trucks  that  transport  gasoline  with  a 
true  vapor  pressure  of  greater  than  1.5 
psi  at  60  T  or  a  Reid  Vapor  Pressure  of 
4  psi  (27  kilopascals)  and  receive 
Rasoline  from  a  bulk  gasoline  terminal 
subject  to  Chapter  112  of  the 
Department's  regulations  be  maintained 
leak-tight  and  must  be  tested  and 
certified  annually. 

EPA  has  evaluated  this  revision  and 
has  found  that  it  is  generally  consistent 
with  EP.\  model  regulations  and  the 
following  EPA  guidance  documents: 
"Leaks  from  Gasoline  Tank  Trucks  and 
Vapor  Collection  System."  (EPA.^50/2- 
78-051)  and  "Guidance  to  State  and 
Local  Agencies  in  Preparing  Regulations 
to  Control  Volatile  Organic  Compounds^ 
from  Ten  Stationary  Source  Categories," 
(EPA-450/2-7*-004).  As  such,  EPA 
believes  that  the  submitted  rule 
generally  constitutes  RACT  for  the 
applicable  sources.  However,  as  noted 
below,  amendments  must  be  made  in 
order  for  EPA  to  grant  approval  of  the 
rule. 

Maine's  regulation  and  EPA's 
evaluation  are  detailed  in  a 
memorandum,  dated  October  9, 1991, 
entitled  "Technical  Support  Document- 
Maine— Gasoline  Tank  Truck  Tightness 
Self-Certification."  Copies  of  that 
document  are  available,  upon  request, 
from  the  EIPA  Regional  Office  listed  in 
the  ADDRESSES  section  of  this  notice. 

Amendments  Necessary  Prior  to  Final 
Rulemaking 

There  are  four  outstanding  issues 
associated  with  this  SIP  revision.  Prior 
to  final  approval,  the  Maine  DEP  must 
make  the  following  amendments 
outlined  below  in  paragraphs  [1],  (2), 
and  (3). 

(1)  The  defined  term  "vapor  control 
system"  is  not  used  consistenUy 
throughout  chapter  120.  Chapter 
120(3)(B)  uses  the  alternative  term 
"vapor  recovery  system."  which  is  not 
defined.  The  State  should  either  change 
this  term  to  "vapor  control  system"  or 
define  the  term  "vapor  recovery 
system." 

(2)  Chapter  120  (3KA)(2)  states  that 
DEP  initials  must  be  stenciled  on  the 
truck,  the  truck  must  display  the  date 
that  the  tightness  test  was  conducted, 
that  the  certification  test  approval 
expires  June  1  of  the  year  following  the 
test.  In  some  cases,  the  June  1  expiration 
date  will  allow  trucks  to  go  longer  than 
12  months  without  a  test.  This  is 
inconsistent  with  Maine's  chapter 
112(3](A)  which  requires  the  truck  to 


have  been  certified  within  the  last  12 
months.  It  is  also  inconsistent  with 
chapter  120(4)(b)  which  requires  a 
certified  tank  truck  to  remain  leak-tight 
for  the  12  months  following  the 
certification  test.  Therefore,  Maine  must 
either  amend  chapter  120(3)(A)(2)  to 
read  "expires  12  months  after  the 
certification  test."  or  amend  the  above 
referenced  sections  which  are  now 
inconsistent  with  the  June  1  expiration 
date. 

(3)  Also,  chapter  120(5)  requires  that 
the  Department  be  informed  at  least  24 
hours  in  advance  of  each  certification 
test.  EPA  believes  that  this  period  is 
insufficient  to  ensure  that  the  DEP  will 
have  the  opportunity  to  monitor  the  test. 
Therefore,  the  DEP  should  require 
earlier  notification  of  the  intent  to  test. 
EPA's  model  regulation  contains  the 
requirement  that  the  Department  be 
notified  in  writing  at  least  10  days 
before  the  test.  Maine's  regulation 
should  contain  similar  language. 

(4)  In  addition,  in  the  future,  when 
Maine  adopts  a  bulk  gasoline  plant 
regulation  (the  CAAA  require  that  this 
be  submitted  to  EPA  by  November  15, 
1992),  chapter  120  must  also  be  amended 
to  apply  to  trucks  that  exclusively 
service  bulk  plants.  At  that  time,  a  bulk 
gasoline  plant  definition  will  have  to  be 
added  and  certain  changes  will  have  to 
be  made  to  Chapter  120. 

EPA  is  proposing  to  approve  this 
Maine  SIP  revision  provided  that  Maine 
makes  the  changes  described  in 
paragraph  numbers  (1),  (2).  and  (3)  of 
this  notice,  and  is  soliciting  public 
comments.  These  comments  will  be 
considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the  EPA 
Regional  office  listed  in  the  Addresses 
section  of  this  notice. 


The  .Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  cf  Section  110(a)(2)(A)-(K) 
and  110(a)(3)  of  the  Clean  Air  Act,  as 
amended,  and  EPA  regulations  in  40 
CFR  part  51. 
List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Ozone. 

Authority:  42  LSC.  7401-7642. 

Dated  November  13. 1991. 
Julie  Belaga, 

Regional  Administrator,  Region  I. 
[FR  Doc.  92-7742  Filed  4-10-92;  8:45  am] 
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Proposed  Action 

EPA  is  proposing  to  approve  chapter 
120.  "Gasoline  Tank  Truck  Tightness 
Self-Certification",  on  the  condition  that 
the  Maine  DEP  make  the  amendments 
outlined  in  this  notice  prior  to  final 
approval. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action  has  been  classified  as  a 
Table  1  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

(ET  Docket  No.  92-9;  DA  92-398) 

Redevelopment  of  Spectrum  to 
Encourage  Innovation  In  the  use  of 
new  Telecommunications 
Technologies 

agency:  Federal  Communications 

Cor.mission. 

ACTION:  Proposed  rule;  extending  time 

for  comments. 

summary:  The  Commission's  Chief 
Engineer  granted  a  45  day  extension  for 
filing  comments  and  reply  comments  to 
the  Notice  of  Proposed  Rule  Making  (57 
FR  5993,  February  19, 1992]  concerning 
redevelopment  of  spectrum  to  encourage 
irmovation  in  the  use  of  new 
telecommunications  technologies.  This 
responds  to  a  request  from  the 
American  Petroleum  Institute  and  other 
current  2  GHz  microwave  users.  The 
additional  time  will  ensure  a 
comprehensive  and  thorough 
examination  of  the  complex  issues 
raised  in  the  document. 
DATES:  Comments  are  due  by  June  5, 
1992.  Reply  comments  are  due  by  July  6, 
1992. 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  St.  \\V„ 
Washington,  DC  20.554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Lee  Thomas.  Office  of  Engineering 
and  Technology,  Frequency  Allocation 
Branch.  (202)  653-G20-'.. 
SUPPLEMENTARY  INFORMATION: 

Order  Extending  Time  For  Comments  and 
Reply  Comments 

Adopted;  March  31.  1992;  Released  April  1. 

1992. 
Comment  Date:  June  5, 1992. 


Technical  In 
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Rf  ply  Comment  Date:  |u!y  6,  1992. 

Bv  the  Office  of  Engineering  and  Technology: 

1  On  March  16,  1992.  the  Amencan 
P'-'roleum  Institute  (.^I),  joined  by  the 
L'!ii:ties  Telecommunications  Council  (LTC). 
the  .Association  of  Amencan  Railroads 
(AARl  and  the  Laiyer  Public  Power  Counci! 
(LPPC),  filed  a  Motion  for  Extension  of  Time 
(Motion)  requesting  that  the  time  for  filing 
comments  and  reply  comments  to  the 
Commission  t  Notice  of  Proposed  Rule 
M,iking  (Notice)  in  the  above  captioned 
proceeding  be  extended  two  .-nonths  to  June 
22  19Q2.  and  July  21,  1992,  respectively. 

2-  API  states  that  this  extension  is 
vidrranted  for  the  following  rfasons  (1)  it  has 
encounrered  delay  in  obtaining  the 
Commission  data  bases  from  the  .National 
Technical  Information  Service  (the 
Commission's  data  service  contractor) 
needed  to  fully  review  the  spectrum  study 
pfformed  by  the  Commission's  Office  of 
EnEireenng  and  Technologv':  (2)  it  needs 
additional  time  to  fully  analyze  the  impact  on 
ex:siing  fixed  microwave  operations  of  the 
r':5posals  made  in  the  Notice:  (.1)  it  needs 
rr.'.ire  time  to  analyze  adequately  the  Final 
Acts  of  the  World  .\dministrdtive  Radio 
Ccnff'rence,  1992.  which  adjourned  on  March 
3,  1*^2.  and.  (4|  it  needs  more  time  needed  to 
review  adequately  the  voluminous  comm.ents 
filed  in  other  Commission  proceedings  that 
a'p  relevant  to  this  proceeding  ' 

3.  Oppositions  to  API's  Motion  were  filed 
by  Time  Warner  Telecommunications  !nc, 
(TWT)  and  Ccx  Enterpnses,  Inc,  (Cox),  TWT 
argues  that  the  requirement  for  spectrum  to 
satisfy  the  needs  of  emerging  technologies  is 
long-standing  and  urgent,  and  that  a  delay  in 
this  proceeding  would  not  serve  the  public 
interest  because  it  would  delay  initiation  of 
new  services  to  the  public  and  harm  efforts 
by  U.S.  entities  to  compete  in  the  global 
marketplace.  Cox  argues  that  the 
Commission  has  provided  an  adequate 
amount  of  time  for  interested  parties  to 
comment  on  the  .Notice  and  that  it  is  not  in 
the  public  interest  to  delay  this  proceeding 
because  of  the  adverse  impact  delay  would 
have  in  the  health  and  growth  of  the  national 
economy. 

4,  The  Commission  does  not  routinely  grant 
extensions  of  time.*  However,  due  fo  the 
complexity  of  the  issues  and  the  apparent 
difficulty  encountered  by  API  in  obtaining 
relevant  data,  we  believe  that  in  this  instance 
a  limited  extension  of  time  is  warranted. 
Additional  time  will  serve  the  public  interest 
in  ensuring  a  comprehensive  and  thorough 
examination  of  the  complex  issues  raised  by 
the  proposals  made  in  the  .Notice  and  their 
reidtion-.hip  to  other  pending  proceedings, 
and  not  appreciably  delay  Commission 
consideration  of  this  proceeding.  An 
additional  forty-five  days  will  pro\;de 
adequate  time  for  interested  partifs  to  obtain 
and  analyze  relevant  information  and  file 
comments.  Accordingly,  It  is  ordered  that  the 
deddhne  fur  filing  comments  and  reply 
com.menis  is  extended  to  iune  5  1992,  and  July 
6.  1992,  respectively. 


5  This  action  is  taken  pursuant  to  authon'v 
found  in  section  4(ii,  303|r),  303(fj,  M3|g).  and 
303(r)  of  the  Communications  Ac  of  19:k,  as 
amended,  4"  U.S.C.  154<i;,  303(cJ.  303(0, 
303(g).  and  303(r)  and  pursuant  to  section 
0,31.  0,241,  and  1  46  of  the  Commission's 
Rules.  47  CFR  0  31.  0.241.  and  1  46 

6.  For  further  information  concemins  ifiis 
Hile  making  contact  Mr  Fred  Lee  Thorr.„s, 
Office  of  Engineering  and  Technology,  (202) 
653-6204. 

Federal  Communications  Commission, 
Bnic«  A,  FVanca. 

A  c!;.'ig  C.h  :r'  Engineer 

\}H  Doc,  92-8:M3  Filed  4-10-92;  6  45  am] 
BILUNQ  CODE  6713-01-II 


47  CFR  Part  73 

(MM  Docket  No.  92-65,  RM-7938] 

Radio  Broadcasting  Services;  Gladwin, 
Ml 

AOENcr:  Federal  Communicationi 

Commi.s,sion- 


ACTION:  Proposed  n^ie. 


'  S^'e  Notice  of  Inquiry,  GE,N  Docket  No  90-314.  5 
KCC  RCD  3^5  (1S901.  le*  also  Policy  Sutemeni  and 
Order  GEN  Dorkr'  No  90-3".4  f,  FCC  Red  8601 
(1991). 

•  4'  CW.  1  46. 


SUMMARY:  This  document  request 
comments  on  a  petition  filed  by 
Michigan  Radio  Group,  Inc.,  proposing 
the  deletion  of  vacant  Channel  280A  at 

Giddwm,  Michigan,  to  allow  Station 
VVMZX(FM),  Channel  280A.  Owosso. 
Michigan,  to  operate  as  a  six  kilowatt 

facility.  In  the  alternative,  petitioner  has 
proposed  to  retain  Channel  280A  at 
Gladwin  at  a  site  10,5  kilometers  (6  5 
miles)  west  of  the  community.  The  s;;e 
restriction  will  allow  Channel  280.A  in 
both  communities  to  he  used  as  a  six 
kilovvatt  facility  Canadian  concurrence 
has  been  obtained  for  Channel  280A  a* 
Gladwnn  at  coordinates  44-00-47  and 
84-36-47.  A  filing  window  will  be 
opened  if  Channel  280A  is  retained  in 
Gladwin  at  the  restricted  site. 

DATES:  Comments  must  be  filed  on  or 
before  May  29.  1992,  and  reply 
comments  on  or  before  June  15. 1992. 

ADDRESSES;  Federal  Communications 
Comm.ission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner's  counsel,  as  fo'lows:  John  F. 
Garzigha,  Howard  J,  Barr,  Pepper  & 
Corazzini.  200  Montgomery  Building. 
17-6  K  Street  .\W,.  suite  200. 
VVdshington.  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Schpuerle,  M.iss  Media 
Bureau,  (202)  634-6530. 

SUPPIXMENTARY  INFORMATION:  This  IS  a 
summary  of  the  Commission  s  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
92-65.  adopted  March  24.  1992.  and 


relpased  April  8.  ^V^2  V:r'  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Brsnrh  'rrKim  230),  1919  M 
S;-. . !  \V\    W  ashington.  DC.  The 
complt  :e  N  tt  rf   '.18  decision  may  also 
be  purciirtsed  f     r,  the  Commission's 
copy  contractors  D  wntownCopy 
Center,  1714  21,0  S'reet  NW.. 
Washingtur.,  DC  2u'l3b.  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  s  issued  until  the  matter  is 
no  longer  suL))ect  to  Commission 
consideration  or  court  review,  all  ex 
parte  contfi ct«  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  11 204(b)  for  rules  governing 
permiss  isle  •  x  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  m  4"  (  1  R  r^r\  "3 

Radio  broadcasting. 
Federal  Communicationt  CommiMJoa 

Michael  C.  Rnger, 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 

(PR  Doc.  92-8488  Filed  4-10-«2;  a45  amj 
WLLiW  COO€  tris-si-M 


4  7  CFR  Pari  73 

[MM  Oocket  No.  92-67.  RM-?»4Si 

Radio  Bro»dci»»t5ng  Services  McR»*> 
and  Nashville.  GA 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summarv:  This  document  requests 
comments  on  petition  by  Tifton  Radio 
Partnership  proposing  the  substitution  of 
Channel  237C3  for  Cham»el  237A  at 
Nashville.  Georgia,  and  modification  of 
its  license  for  Station  WJYF(FM)  to 
specify  the  higher  powered  channel,  and 
the  substitution  of  Channel  274A  for 
Channel  237A  at  McRae.  Geor^a.  and 
the  modification  of  Station  WDAX's 
license  fo  specify  the  alternate  Clast  A 
channel.  Channel  237C3  can  be  allotted 
to  Nashville  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  its  current 
licensed  site.  The  coordinates  are  North 
Latitude  31-10-18  and  West  Longitude 
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83-21-57.  Channel  274A  can  be  allotted 
to  McRae  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  1.3  kilometers  (0.8  miles)  east, 
in  order  to  avoid  a  short-spacing  to 
Station  WBGA(FM).  Channel  273C1. 
Waycross.  Georgia,  and  a  proposal  to 
allot  Channel  273C1  to  Brunswick. 
Georgia.  The  coordinates  are  North 
Latitude  32-04-19  and  West  Longitude 
92-52-43. 

DATES:  Comments  must  be  filed  on  or 
before  May  29, 1992.  and  reply 
corrments  on  or  before  June  15. 1992. 

addresses:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Gary  S.  Smithwick. 
Smithwick  &  Belendiunk.  P.C.  2033  M 
Street.  NW..  suite  207.  Washington,  DC 
20036  (Attorney  for  Tifton  Radio 
Partnership). 

FOR  FURTHER  INFORMATION  CONTACT: 

^^'■,  ;,  j   V,  r:..^  .SidSs  M-  ..-.  Bureau, 
(202)634-6530. 

SUPPtEMENTARY  (NFORMATION:  This  13  a 

syr.opsis  of  -e  C:-,:--:~  =  ion'8  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
92-67,  adopted  March  24, 1992,  and 
released  April  8, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor's.  Downtown  Copy 
Center.  (202)  452-1422, 1714  21st  Street 
NW..  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  not  that 
from  the  time  a  Notice  of  Proposed  Rule 
Making  is  issued  until  the  matter  is  no 
longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  invole  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  a-: d  1.420. 

Usl  of  Subjects  in  47  CFR  Par*  -3 

Radio  broadcasting. 


Federal  Communications  Commission. 
Michael  C.  Ruger, 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  92-8488  Filed  4-10-92:  8:45  am] 

84U.INO  CODC  e712-01-M 


47  CFR  Part  73 

V M  D  -  c k P'  So.  92-68,  RM-7940] 

f-,>d'G  B'03rca-:':'-g  Se'vces:  Sui  City, 
AZ 

AGENCr;  Federal  Communications 

Commission. 

action:  Proposed  rule.     


summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Resource  Media.  Inc.. 
licensee  of  Station  KNOC-FM.  Channel 
292A.  Sun  City.  Arizona,  seeking  the 
substitution  of  Channel  292C2  for 
Channel  292A  and  modification  of  its 
license  accordingly  to  specify  operation 
on  the  higher  powered  channel. 
Petitioner's  modification  proposal 
complies  with  the  provisions  of 
§  1.420(g)  of  the  Commission's  Rules. 
Therefore,  we  will  not  accept  competing 
expressions  of  interest  in  the  use  of 
Channel  292C2  at  Sun  City  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel.  However,  petitioner  is 
requested  to  provide  additional 
engineering  information  to  support  its 
proposal.  Also,  since  Sun  City  is  located 
within  320  kilometers  of  the  Mexican 
border,  international  coordination  of 
this  proposal  with  Mexico  is  required, 
pursuant  to  the  terms  of  the  United 
States-Mexican  FM  Broadcasting 
Agreement  of  1972,  24  UST  1815.  TIAS 
No.  7697.  Coordinates  for  this  proposal 
are  33-58-30  and  112-20-08. 
DATES:  Comments  must  be  filed  on  or 
before  May  29, 1992,  and  reply 
comments  on  or  before  June  15, 1992. 

ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC,  interested 
parties  should  serve  the  petitioner's 
counsel,  as  follows:  Thomas  J.  Hutton 
and  Nancy  L.  Wolf,  Esqs..  Dow.  Lohnes 
and  Albertson.  1255-23rd  Street.  NW.. 
\V--^--z*"n,  DC2003'^ 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner.  Mass  Media  Bureau.  (202) 
634-6530 

SUPPtEMENTARY  INFORMATION:  This  IS  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No 


92-66.  adopted  March  24.  1992,  and 
released  April  8.  1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  ihe  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422. 1714  21st  Street 
\W..  Washington,  DC  20036. 

Provisions  of  the  Reguldtory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Com.mission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 

Michael  C.  Ruger, 

Acting  Chief.  Allocations  Branch.  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

[FR  Doc.  92-8487  Filed  4-10-92;  8:45  am] 

BIUJMG  COOC  6712-01-*! 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  571  and  572 
[Docket  No.  88-07,  Notice  5] 
RiN  2127-AD73 

Anthropomorphic  Test  Dummy;  Side 
Impact  Protection 

agency:  National  Highway  Traffic 
Safety  .•\dministration  (NHTSA), 
Department  of  Transportation  (DOT). 

ACTION:  Advance  notice  of  proposed 
rulemaking,  reopening  of  comment 
period. 

summary:  This  notice  reopens  the 
comm.ent  period  on  an  advance  notice  of 
proposed  rulemaking  {.A.NPRM) 
cunceming  possible  specification  of 
alternative  test  dummies  in  Standard 
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No.  214,  Side  Impact  Protection.  The 
agency  is  taking  this  action  in  response 
to  a  petition  from  General  Motors  which 
requested  additional  time  to  submit 
comments.  The  agency  is  reopening  the 
comment  period  for  30  days 

DATES:  Comments  on  Docket  88-07. 
Notice  4.  m.ust  be  received  by  May  13 
1992 

ADDRESSES:  Comments  should  refer  to 
Docket  88-07,  Notice  4.  and  be 
submitted  to.  Docket  Section.  National 
Highway  Traffic  Safety  Administration, 
room  5109.  400  Seventh  Street,  SW., 
Washington.  DC  20590.  Docket  hours  are 
930  am,  to  4  p,m  .  Monday  through 
Friday, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  Stan  Backaitis.  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Adm.inistration,  400 
Seventh  Street,  SW.,  Washington  DC 
20590(202-366-4912). 

SUPPLEMENTARY  INFORMATION:  In 

October  1990.  NHTSA  amended 
standard  No.  214,  Side  Impact 
Protection,  to  add  procedures  and 
performance  requirements  for  a  new 
dynamic  test.  In  the  test,  a  passenger  car 
must  provide  protection  to  the  thoracic 
and  pelvic  regions  of  a  specified  side 
impact  dummy  (SID)  in  a  full-scale  crash 
test.  NHTSA  indicated  at  the  time  of  the 
side  impact  final  rule  that  if  ongoing 
studies  demonstrated  that  two 
alternative  dummies.  BioSID  and/or 
EuroSID.  compared  satisfactorily  to  SID. 
it  would  consider  proposing  those 
dummies  as  alternative  devices  in  the 
future.  The  agency  issued  the  ANPRM  to 
request  comments  on  the  desirability 
and  need  for  specifying  alternative 
dummies  in  Standard  No,  214,  and  to 
obtain  relevant  technical  data  which 
could  be  used  to  support  development  of 
a  possible  .NPRM.  A  75-day  comment 
period  was  provided,  which  closed  on 
March  12, 1992. 

NirrSA  received  two  requests  to 
extend  the  comment  period  by  one 

month.  The  first  request  was  submitted 
in  early  Febnaary  1992  by  the 
Association  des  Constructeurs 
Europeens  d'.Aufomohiles  (.ACEA),  a 


grouping  of  14  European  automobile 
manufacturers.  That  organization  stated 
that  due  to  high  amount  of  work  linked 
to  preparation  of  a  synopsis  of  its 
studies  on  the  evaluation  of  EuroSlU 
BioSID  and  SID.  it  would  be  difficult  to 
meet  the  March  12.  1992  deadline. 
Based  on  its  review  of  .^CE.^'s 
submission,  including  the  fact  that 
organization  had  not  indicated  why  the 
75-day  comm,ent  period  was  insuffficient 
for  preparing  the  synopsis  of  relevant 
studies,  NHTSA  declined  to  grant 
ACEA's  request.  In  notifying  ACEA  of 
its  decision,  the  agency  emphasized, 
however,  that,  as  stated  in  the  ANPRM, 
It  is  the  policy  of  the  agency  to  consider 
late  comments  to  the  extent  possible. 
NHTSA  advised  ACEA  that,  for  this 
particular  rulemaking,  it  was  a 
reasonable  expectation  that  a  one- 
month  late  comm.ent,  such  as 
contemplated  by  that  nrs.mization. 
would  arrive  in  time  to  receive 
consideration.  The  agency  encouraged 
ACFj\  to  send  m  as  complete  a 
comment  as  possible  within  the 
comment  period  and  follow  with  a  late 
comment,  if  necessary. 

Subsequent  to  the  time  NHTSA  sent 
its  response  to  ACEA,  General  Motors 
(GM)  requested  a  one-month  extension 
of  the  comment  period.  GM  stated  that, 
since  the  final  rule  for  the  dynamic  side 
impact  test  was  issued  m  October  1990, 
it  has  had  to  devote  most  its  resources 
associated  with  side  impact  in  the 
development  of  vehicles  to  meet  the 
requirements  using  the  specified  SID 
dummy.  That  company  stated  that 
consequently,  there  has  been  limited 
opportunity  to  complete  and  compile 
statistical  studies  of  al!  existing  data 
which  could  be  used  to  compare  BioSID 
and  SID.  GM  indicated  that  it  w^ould  like 
to  be  able  to  include  in  its  comments  the 
results  of  those  studies  in  their  entirety, 
but  is  unable  to  do  so  in  the  allotted 
timeframe. 

GM  also  stated  that  its  difficulty  in 
completing  comments  on  the  ANPRM 
has  been  exacerbated  by  the  need  to 
prepare  comments  for  a  recent  notice  of 
proposed  rulemaking  (.NPRM) 
conceming  clarification  of  how 


Standard  No.  214'8  quasi-static  door 
strength  test  procedure  is  to  be 
conducted  in  the  case  of  several  types  of 
vehicles.  The  comment  period  for  that 
NPRM,  which  was  published  on  January 
15, 1992  (57  FR  1716).  closed  on  March 
16, 1992. 

GM  stated  that  while  NHTSA  may  not 
have  anticipated  that  manufacturers 
would  have  extensive  comments  on  the 
January  1992  NPRM,  that  company  has 
determined  that  the  proposed 
amendments  would  have  a  significant 
impact  on  the  development  of  its  light 
trucks,  multipurpose  passenger  vehicles 
and  buses  (collectively  referred  to  as 
"LTV's")  to  meet  Standard  No.  214  and 
on  passenger  cars  that  currently  comply 
with  the  standard.  (Standard  No.  214's 
quasi-static  side  door  strength 
requirements  were  extended  to  LTV's  in 
a  final  rule  published  in  Federal  Register 
(56  FR  27427)  on  June  14,  1991.)  GM 
stated  that  preparation  of  its  comments 
on  the  January  1992  NPRM  has 
necessitated  an  extensive  analysis  to 
determine  how  the  proposal  would 
affect  all  of  that  company's  products, 
thereby  diverting  some  of  the  resources 
needed  to  complete  its  comments  on  the 
alternative  dummy  ANPRM, 

After  consideration  of  GM's  petition. 
NHTSA  has  decided  to  reopen  the 
comment  period  for  30  days.  While  the 
agency  initially  believed  that  a  75-day 
comment  period  was  sufficient,  it 
understands  that  manufacturers  have 
limited  resources  in  particular  areas 
such  as  side  impact  protection  and  that 
preparation  of  extensive  comments  on 
the  January  1992  NPRM  limited  GM's 
ability  to  simultaneously  prepare 
comments  on  the  alternative  dummy 
ANPRM.  NHTSA  further  believes  that 
the  results  of  the  statistical  studies  cited 
by  GM  would  provide  useful  information 
which  the  agency  should  have  the 
opportunity  to  consider  as  part  of  this 
rulemaking. 

Issued  on:  April  7, 1992. 
Barry  Felrice, 

Associate  Adminstrator  for  Rulemaking. 
(FR  Doc  9^-tt387  Filed  4-10-92;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Warner  Creek  Fire  Recovery  Project, 
Willamette  NauonaJ  Forest,  Lane 
County,  OR 

agency:  Forest  Service.  USDA. 

action:  Notice:  intent  to  prepare 

e-'v  ro-.nental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  on  a  proposal  to  conduct 
various  resource  recovery  projects 
including  reforestation,  salvage  of  fire- 
killed  trees,  riparian  planting,  trail 
reconstruction,  various  wildlife  habitat 
improvement  projects,  fuels  reduction, 
research,  and  road  closures  within  the 
approximately  9000  acre  Warner  Creek 
fire  area.  This  area  was  burned  during 
the  October  1991  fire.  Within  the  fire 
area,  approximately  3800  acres  were 
totally  killed,  an  estimated  2300  acres 
were  partially  killed,  about  2500  acres 
w^ere  underbumed.  and  about  400  acres 
were  unbumed  by  the  fire.  The  Warner 
document  will  tier  to  the  Willamette 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan)  and  to 
the  final  EIS  for  spotted  owl  habitat 
management,  recently  prepared  by  the 
Forest  Service.  The  Warner  Creek  Fire 
occurred  about  ten  air  miles  east  of 
Oakridge.  Oregon. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
v,-r':r2"-v  May  1.1992. 
ADDRESSES:  Send  written  comments  to 
David  Hausam,  Public  Affairs  Officer. 
Oakridge  Ranger  Station.  46375 
Highway  58,  Westfir,  Oregon  97492. 
FOR  FURTHER  INFORMATION  CONTACT: 

Du'ect  questions  aooui  the  proposed 
actions  and  environmental  impact 
statement  to  Terri  Jones.  Project  Leader, 
phone  no.  fS031  782-2291. 
SUPPUEMEMTARY  INFORMATION:  The 

resou.'ce  'ecovery  project  will  propose 


the  following  actions:  Reforestation, 
salvage  of  fire-killed  trees,  slope  and 
stream  stabilization,  fish  habitat 
improvements,  riparian  planting,  trail 
reconstruction,  various  wildlife  habitat 
improvement  projects,  fuels  reduction, 
and  road  closures. 

Salvage  of  fire-killed  trees  may  occur 
on  some  portion  of  the  fire  affected  area 
at  an  intensity  yet  to  be  determined. 
Activities  selected  for  implementation 
would  be  implemented  during  fiscal 
years  1992  through  1995. 

The  EIS  will  document  decisions  on 
which,  if  any.  of  the  above  proposed 
projects  will  be  implemented  within  the 
9000  acres  burned  during  the  Warner 
Creek  fire.  The  proposed  projects  are  all 
located  on  the  Oakridge  Ranger  Distinct 
in  the  Salt  Creek.  Kelsey  Creek.  Eagle 
Creek,  and  Black  Creek  drainages, 
centered  on  Bunchgrass  ridge.  The  fire 
area  is  located  approximately  10  miles 
east  of  the  City  of  Oakridge.  Oregon  and 
approximately  50  miles  southeast  of 
Eugene,  Oregon. 

The  Warner  E.LS.  will  develop  a 
range  of  management  alternatives  for 
fire  recovery  in  the  Warner  Creek  fire 
area.  All  of  the  area  affected  by  the 
Warner  Creek  fire  is  within  a  Northern 
Spotted  Owl  Habitat  Conservation  Area 
(HCA  0-10)  as  designated  by  the  Final 
Environmental  Impact  Statement  on 
Management  of  the  Northern  Spotted 
Owl  in  the  National  Forests,  recently 
approved.  In  addition,  the  Warner 
Recovery  Plan  and  all  proposed 
activities  will  be  in  compliance  with  the 
same.  The  Warner  Project  Plan  will 
follow  standards  and  guidelines 
contained  in  the  Willamette  National 
Forest  Land  and  Resource  Management 
Plan  and  may  modify  a  limited  number 
of  these  standards  and  guidelines  which 
are  pertinent  to  or  necessary  for  fire 
recovery  activities  in  the  fire  affected 
portion  of  HCA  0-10. 

The  scoping  process  for  this  analysis 
began  with  a  public  information  meeting 
held  on  November  16. 1991.  where 
preliminary  issues  were  collected. 
Future  public  meetings  have  yet  to  be 
scheduled,  but  several  others  are 
planned  during  the  scoping  process, 
which  is  ongoing.  These  meetings,  once 
scheduled,  will  be  held  in  Eugene, 
Oakridge,  and  Westfir.  Oregon.  Scoping 
input  is  welcome  and  can  be  made  in 
writing  to  the  previously  mentioned 
address. 


The  following  significant  issues  have 
been  identified; 

1.  Soils  and  Long-term  Site  Productivity 

Removal  of  fire  killed  trees  may  affect 
soil  organic  material  sources.  Rerr.oval 
may  also  affect  matenal  which 
stabiu/'^s  surface  erosion.  Long  term  soil 
moisture  and  nutrient  reservoirs  could 
be  reduced. 

2.  Owls  and  Owl  Habitat 

Removal  of  trees  from  stands  wi'h 
100%  tree  mortality  may  affect  quality  of 
future  owl  foraging  habi'.at.  Removal  of 
dead  frees  m  areas  of  partial  mortality 
may  affect  the  rate  of  and  quality  of 
nesting  habitat  development 

Management  decision  within  the  Hre 
area  may  affect  the  nsk  of  future  wild 
fires  in  the  0-10  Habitat  Conservation 
Area  (HCA). 

3.  Ecosystem  Diversity /Function 

Management  decisions  to- recover  the 
Warner  Fire  area  could  result  in  plant 
communities  with  different  genetic 
characteristics,  stnjctural  components 
and  species  composition,  thereby 
affecting  biodiversity. 

4.  Research 

An  opportunity  exists  to  set  aside  all. 
or  a  portion  of  ir.e  fire  area  for  studies  of 
how  bo;"'i  natural  and  managed 
landscapes  respond  to  large  scale  fires. 
Designation  of  a  portion  of  the  fire  area 
as  a  control,  with  no  activities  permitted 
would  allow  for  comparison  between 
nahiral  and  management  affected  fire 
recovery  rates. 

5.  Recreation 

Construction  of  roads  and  drier 
management  activities  within  the 
inventoried  roadless  area  portion  of  the 
bum  would  irretrievably  change  the 
roadless  characteristics  of  the  area. 

6.  Water  Quality 

Management  decisions  may  affect 
beneficial  water  uses  such  as  fish 
habitat,  municipal/domestic  water 
sources,  and  the  Oakridge  fish  hatchery. 

7  Socioeconomic 

Management  decisions  may  affect 
revenues  to  government  and 
employment  and  income  to  local 
communities. 
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There  are  no  permits  or  licenses 

required  to  implement  any  of  the 
proposed  activities. 

Analysis  of  the  fire  effects  and 
prescriptions  for  resource  recovery  will 
be  done  in  consultation  with  the  U.S. 
Fish  and  Wildlife  Service  (USFW'S],  The 
Willamette  National  Forest  will  serve  as 
lead  agency  in  this  analysis  with  the 
Oregon  Department  of  Fish  and  Wildlife 
and  the  USFWS  as  potential  cooperating 
agencies. 

The  official  responsible  for  making 
these  decisions  is  Darre!  L.  Kenops, 
Willamette  National  Forest  Super\'isor, 
P.O.  Box  10607,  Eugene,  Oregon  97440  It 
is  estimated  that  a  draft  EIS  will  be 
ready  for  review  in  August  of  1992  and  it 
is  estimated  the  final  EIS  will  be 
published  m  March  of  1993. 

The  Willamette  National  Forest 
invites  written  comm.onts  and 
suggestions  on  the  scope  of  analysis  and 
concerns  to  be  addressed.  The  comment 
period  on  the  draft  environmental 
impact  statement  will  be  45  days  from 
the  date  the  Environmental  Protection 
■'\gency  publishes  the  notice  of 
availability  in  the  Federal  Register 
The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
reiated  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environm.ental 
fpview  of  the  proposal  so  that  it  is 
n-.eaningfu!  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
I ''  '"wnt  Yankee  Nuclear  Power  Corp. 
V   \'RDC.  435  U.S.  519.  553  (1978).  Also. 
c.avironmental  objections  that  could  be 
r;jised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
of  Angoon  v.  Model.  803  f.  2d  1016,  1022 
f9th  Cir.  1986)  and  Wisconsin  Heritages. 
Inc.  V.  Harris.  490  F.  Supp.  1334.  1338 
(ED.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
..oncems  on  the  proposed  action 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 


Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.). 

Dated:  April  3.  1992. 
Darre!  L.  Kenops. 
Forest  Supervisor 
(PR  Doc  92-B392  Filed  4-10-92;  8:45  am] 

BILLING  CODE  341&-11-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
(Docket  8-92] 

Proposed  Foreign-Trade  Zone- 
Fairbanks,  Alaska  Application  Filed 

An  application  ha?  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Fairbanks  Industrial 
Development  Corporation  (an  Alaska 
non-profit  corporation),  requesting 
authority  to  establish  a  general-purpose 
foreign-trade  zone  in  Fairbanks,  Alaska. 
Within  the  Fairbanks  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  use  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  April  2,  1992.  The 
applicant  is  authorized  to  make  the 
proposal  under  section  45.77.010  of  the 
Alaska  Statutes. 

The  proposed  foreign-trade  zone 
would  consist  of  3  sites  in  the  greater 
Fairbanks  area.  Site  1  is  at  the 
Fairbanks  International  Airport  (3,579 
acres),  which  is  owned  and  operated  by 
the  State  of  Alaska's  Department  of 
Transportation  and  Public  Facilities. 
Site  2  is  the  University  of  Alaska's  Poker 
Flat  Research  Range  {5,146  acres), 
located  in  the  Fairbanks  North  Star 
Borough  (30  mi.  north  of  Fairbanks). 
which  includes  a  satellite  launching 
facility.  The  facility  is  owned  by  the 
State  of  Alaska.  Site  3  involves  the 
North  Star  Industrial  Park  (85  acres). 
South  Cushman  Street  and  Van  Horn 
Drive  in  Fairbanks.  This  site,  which  is 
owned  by  North  Star,  Inc..  contains 
several  warehouse  facilities. 

The  application  indicates  there  is  a 
need  for  zone  services  in  the  Fairbanks 
area.  The  zone  project  is  designed  to 
provide  zone  services  particularly  for 
companies  requiring  an  airport  location. 
It  involves  sites  which  would  be 
available  for  warehousing/distribution 


activity  for  items  such  as  snow 
machines  and  oilfield  production 
equipment.  The  Poker  Flat  Research 
Range  site  is  being  developed  as  a 
center  for  launching  unique  high  latitude 
small  payload  satelhtes.  Specific 
manufacturing  approvals  are  not  being 
sought  at  this  time.  Requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations  (as  revised.  56  FR  50790- 
50808. 10-&-91),  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies)  shall 
be  addressed  to  the  Board's  Executive 
Secretary  at  the  address  below.  The 
closing  period  for  their  receipt  is  June  12, 
1992.  Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  June  29. 
1992). 

While  no  pubUc  hearing  has  been 
scheduled  for  the  FTZ  Board, 
consideration  will  be  given  to  such  a 
hearing  during  the  review. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 
Office  of  the  Port  Director.  U.S.  Customs 

Service.  6450  Old  Airport  Way. 

Fairbanks,  AK  99706. 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  room 

3716,  U.S.  Department  of  Commerce. 

14th  &  Pennsylvania  Avenue,  NW., 

Washington.  DC  20230. 

Dated:  April  7. 1992. 
John  J.  Da  Ponte.  Jr.. 

Executive  Secretary. 

|FR  Doc.  92-8477  Filed  4-10-92;  8:45  am) 

WLLMM:  code  3S10-OS-M 


international  Trade  AdTunisiration 

Initiation  of  Antiaumping  and 
Countervailing  Duty  Adm'njst'aVve 
Reviews 

AGENCV;  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  Initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 


summary:  The  Department  of 
Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders,  findings  and  suspension 
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agreements  with  March  ar.r.-versary 
dates.  In  accordance  with  the  Commerce 
Regulations,  we  are  initiatiiig  those 
administrative  reviews. 

date:  Apr.;  13,  1992. 

FOR  FURTH€H  INFORMA-HON  CONTACT: 

Roland  L.  MacDonaid,  Office  of 
Ar.tidun^ping  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington,  DC  20230. 
telephone  (202)  377-2104. 
SUPPLEMENTARY  INFORMATIOM: 

Background  | 

The  Department  of  Commerce  ("the 
Department")  has  received  timely 
requests,  in  accordance  with 
§  J  353.22(8)(1)  of  the  Department's 
regulations,  for  administrative  reviews 
of  various  antidumping  and 
countervailing  duty  orders,  findings,  and 
suspension  agreements,  with  March 
arjiiversary  dates.  [ 

Initiation  of  Reviews 

Ln  accordance  with  55  353.22(c)  and 
355.22(c)  of  the  Department's 
regulations,  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements.  We  intend  to  issue  the  final 
results  of  these  reviews  not  later  than 
March  31,  rgg.] 


Pefwos  ic  t)« 
revnewec 


Thailandr 
Certain      Cfrcvt^      t¥ekM 
Cmbon    Stmt    Pipes    A 
TutM    A  6*9-502 
Saha  ThM  Steei  Pipe  Co.. 

Ltd 

Countervailing    Oity   Proceed- 
ings 
Argentina: 

Certain  Af)paret-C-357-404 .. 
Argentina: 
Leather    Weanng   Apparel— 

C-357-001._ ~. 

Brazil: 

Cotton  Yam—  C-351-037 

Nettiertands: 
Starxtofd      Chrysanthemums 

0-121 -«01 

Pakistan: 
Cotton     Shop     Tbwwft    C- 

535-001 

South  Africa 

Ferwchrome—C-79^-00^ 

Thailand: 
Certajn  Apparel— C-M»-*0^ .. 


3/1/91-2/29/92 

1/1/91-12/31/91 

1/1/91-12/31/91 
1/1/91-12/31/91 

1/1/91-12/31/91 

1/1/91-12/31/91 
1/1/91-12/31/91 


Pencdatobe 

remewed 

1 

a--d  i^T^ 

Ca^aca 

iron  Cc-rs~:.:":-^    ^-astnga — 

A-';;-5.:3 

LaPe^'s  -  D'^ '■':',    r<; ,  Pen- 

V.--.0      'z^-'-yy.      Ltd.. 

'i-ian  Foundry  LUJ.,  ASSO- 

oated  Foundry 

3/1/91-2/29/92 

GennafTy: 

Brass    Sheet    A    Stnp—Ar- 

428-602 

Wieland-Wen(e    AG.    Lan- 

genberg      Kup»ef      und 

Me8Sir.y«vcrte         GmbH 

KG,                       t>j<3'h<»of1<o 

Schv»A-'r*^Ki  '.f-c-    -v-. 

liam  Prym,  Sc^wemetafl 

Haitaeogwen(e _. -. 

3/1/91-2/29/92 

Italy: 

Brass    Sheet    A    Stnp—A- 

475-601 

E-,rooa  Metair^LMI  SpA. 

Jasar 

Teieyision    Receiving    Sets, 

Monochrome  A  Cotor—A- 

58S-015 

Otnen  Watch  Co    Lid 

3/1/91-2/29/92 

Sweden: 

Brass    Shmt    A     St!iD—A^ 

401-6C' 

Outo*<u'Tx>j  -.jx^xr  -o^ed 

1 

P'Oducis  A8-- 

J     3/1/91-2/29/92 

Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with 
5  5  353.34(b)  and  355.34(b)  of  the 
Department's  regulations. 

These  initiations  and  this  not.ce  are  m 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S-C  1675(a))  and 
19  CFR  353.22(c)  and  355.22(c)  (1988). 

Dated:  April  7. 1992. 
loseph  A.  SpetrinL 

Deputy  Assistant  Secretary  for  Compliamx. 
[FR  Doa  92-8475  Filed  4-10-«2;  8:45  am] 
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Mecnantcai  Ti-ansfer  Presses  From 
o'apan:,  Final  Results  of  Antidumping 
DuTy  Administrative  Review 

AGEHCV;  international  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 
ACTtOM:  Notice  of  final  results  of 
antidumping  duty  administrative  review 


summary:  On  January  15. 1992,  the 

Department  of  Commerce  published  the 
preliminary  results  of  this 
administrative  review  of  the 
antidumping  duty  order  on  mechanical 
transfer  presses  from  Japan.  The  review 
covers  one  manufacturer/exporter  and 
the  period  August  la  1989,  through 
January  31. 1991. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results  of  this  review  At  the 
request  of  the  petitioners,  we  held  an 
administrative  hearing  on  February  27, 
1992.  Based  on  our  analysis  of  comments 
received  and  the  correction  of  certain 


clerical  errors,  we  have  changed  the 
final  results  from  those  presented  in  our 
prehmmarv'  results  of  the  review. 
EFFECTIVE  DATE:  Apnl  13,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  M.  Kramer  or  Linda  D.  Ludwig, 
Office  of  Agreements  Compliance. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washmgton.  DC  20230: 
telephone  (202)  377-3793  or  telefax  ^202) 
377-1388. 
SUPPliMEMTARY  WFORMATtON: 

Background 

On  lanuary  15,  1992.  the  Department 
of  Commerce  ("the  Department') 
published  in  the  Federal  Register  (57  FR 

1722)  the  preliminary  results  of  the 
administrative  review  of  the 
ar.*idumping  duty  order  on  mechanical 
transfer  presses  from  japan.  The 
Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Tanff  Act  of 
1P30,  as  amended  ("the  Act"] 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
rr.echanical  transfer  presses  currently 
classifiable  under  Harmonized  Tanff 
Schedule  (ffTS)  item  numbers 
8462.99.0035  and  8466  94.5040.  The  HTS 
numbers  are  provided  for  convenience 
and  for  U  S.  Customs  purposes.  The 
written  description  remams  dispositive 
as  to  the  scope  of  product  coverage. 

For  purposes  of  this  review,  the  term 
"mechanical  transfer  press"  refers  to 
automatic  metal-forming  machine  tools 
with  multiple  die  stations,  in  which  the 
workpiece  is  moved  from  station  to 
station  by  a  transfer  mechanism 
designed  as  an  integral  part  of  the  press 
and  synchronized  with  the  press  action, 
whether  imported  as  machines  or  parts 
suitable  for  use  solely  or  principally 
with  these  machines.  These  presses  may 
be  imported  assembled,  unassembled,  or 
disassem.bled. 

This  review  covers  sales  and  entries 
by  one  manufacturer/exporter, 
Ishikawaiima-Hanma  Heav7  Industries 
Co    Ltd.  (IHl)  dunng  the  penod  from 
Auj^ust  la  1989,  through  January-  31, 
1991.  This  review  does  not  cover  spare 
and  replacement  parts  and  accessories. 
Spare  and  replacement  parts  separately 
have  been  determined  to  be  outside  the 
scope  of  the  antidumping  order  in  a 
ruling  issued  on  March  17,  1992. 
Accessones  are  the  subject  of  a  pending 
scope  inquiry. 
Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
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received  firrely  comments  from  the 
pf'titioners  and  the  respondent  and  from 
Hl'arhi  Znscn  Corporation  fH;fachi 
Zfjscnj.  an  interested  party.  At  the 
r-q-est  of  the  petitioners,  a  public 
hearing  was  held  on  February  27, 1992 

Comment  1:  Petitioners  argue  that 
actual  credit  costs  must  be  used  to  make 
a  circumstance  of  sale  adjustment,  and 
urge  the  Department  to  recalculate 
credit  costs  based  on  actual  dates  when 
payments  are  made,  rather  than  on 
payments  provisions  contained  in  the 
terms  of  sale.  The  respondent  argues 
that  the  methodology  used  by  the 
petitioners  is  incorrect,  because  it  does 
not  take  into  account  the  fact  that  grace 
periods  are  permitted  after  receipt  of  the 
promissory  notes.  In  the  home  market,  a 
grace  period  of  65  days  was  granted 
before  the  customer  had  to  transfer  the 
sum  due  on  account. 

Department's  Position:  For  the  final 
results,  the  Department  revised  credit 
expenses  in  the  constructed  value 
calculation  to  reflect  the  actual  dates 
payments  were  received  for  the  home 
market  sales,  because  payment  is  often 
made  later  than  stated  in  the  terms  of 
sale.  We  used  the  ex-factory  price  plus 
the  cost  of  U.S.  packing  as  the  amount 
receivable,  and  revised  the  claimed  U.S. 
credit  expense  on  the  basis  of  the 
number  of  days  between  the  day  of 
shipment  and  the  date  payment  was 
received. 

Comment  2:  Petitioners  urge  the 
Department  to  disallow  a  circumstance 
of  sale  adjustment  for  warranty  costs, 
because  no  such  costs  were  actually 
incurred  during  the  period  of  review. 
Petitioners  also  argue  that  the  reported 
data  do  not  permit  an  accurate 
calculation  of  those  expenses,  inasmuch 
as  IHI  failed  to  segregate  fixed  from 
variable  expenses  and  to  establish  a 
direct  relationship  to  sales  of 
mechanical  transfer  presses  during  the 
review  period.  Responsent  argues  that 
there  are  no  grounds  for  denying  these 
expenses,  as  Ifil  has  clearly 
demonstrated  they  are  directly  related 
to  sales  of  mechanical  transfer  presses. 

Depart  men  t  's  Position :  The 
Department  believes  that  an  adjustment 
is  warranted.  In  the  questionnaire  dated 
April  19. 1991,  we  asked  the  respondent 
to  provide  warranty  expenses  related  to 
sales  of  mechanical  transfer  presses  for 
the  five  years  preceding  the  period  of 
review,  recognizing  that  the  lengthy 
production  process  for  large  capital 
equipment  may  result  in  warranty  costs 
directly  related  to  the  sales  under 
review  being  incurred  only  after  the 
review  period  (An*idi:mp:r.g 
Questionnaire,  Apnl  19,  1991,  p.  B-9). 
See  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Mechanical  Transfer 


Presses  from,  japnn,  55  FR  335,  343 
I  January  4.  1990)  and  Coated 
Groundwood  Paper  from  Finland,  58  FR 
55363,  56379  (November  4, 1991). 
(Department  accepted  claims  for 
warranty  expenses  based  on  historical 
experience,  because  actual  warranty 
expenses  for  the  period  of  investigation 
(POI)  would  not  be  knowm  until  long 
after  the  POI.) 

The  Department  finds  that  the  claimed 
expenses  are  directly  related  to  the 
sales  of  mechanical  transfer  presses  in 
both  markets.  IHI's  accounting  system 
tracks  warranty  costs  on  a  product- 
specific  basis.  However,  I>II's 
accounting  system  does  not  distinguish 
between  fixed  and  variable  expenses. 
The  Department  allows  adjustments  for 
differences  in  variable  warranty  and 
technical  service  expenses  which  can  be 
directly  related  to  the  sales  under 
review,  and  treats  fixed  expenses  as 
indirect  selling  expenses.  Therefore,  for 
the  purposes  of  this  review,  the 
Department  used  as  best  information 
available  IHI's  calculation  of  the  fixed 
overhead  ratio  for  the  Design  and 
Engineering  Department,  which 
performs  warranty  work.  For  the  final  • 
results,  we  revised  both  the  home 
market  and  U.S.  warranty  expenses  to 
exclude  the  percentage  of  the  Design 
and  Engineering  Department's  costs 
representing  fixed  overhead  expenses, 
and  added  these  fixed  costs  to  indirect 
selling  expenses.  We  used  as  the  basis 
of  our  calculations  the  ex-factory  price 
plus  the  cost  of  U.S.  packing.  We  also 
added  the  cost  of  U.S.  procurement 
items,  i.e.,  components  purchased  in  the 
United  States,  as  any  warranty  repairs 
would  have  to  cover  the  entire  machine, 
including  those  items. 

Comments-.  Petitioners  argue  that,  if 
the  Department  adjusts  constructed 
value  for  differences  in  technical  service 
expenses,  it  should  use  the  submitted 
data  for  the  period  of  review  (POR) 
(rather  than  historical  costs),  and  allow 
only  variable  costs  as  a  circumstance  of 
sale  adjustment. 

Department's  Position:  The 
Department  finds  the  historical  data  a 
more  reasonable  basis  for  calculating 
differences  in  technical  service 
expenses.  The  technical  service 
expenses  incurred  in  the  United  States 
during  the  POR  were  partly  attributable 
to  merchandise  other  than  mechanical 
transfer  presses.  IHI  was  unable  to 
separate  the  technical  service  expenses 
for  the  unrelated  merchandise.  The 
Department  determined  that  attributing 
these  expenses  to  mechanical  transfer 
press  sales  during  the  POR  would 
overstate  the  expenses  attributable  to 
the  merchandise  under  review.  (See 
Supplemertii!  Response  of 


Ishikawajima-Harima  Heavy  Industries 
Co.,  Ltd.,  October  17, 1991,  pp.  1-2). 

As  with  the  calculation  of  warranty 
expenses  noted  in  Comment  2.  for  the 
final  results,  we  revised  both  the  home 
market  and  U.S.  technical  service 
expenses  to  exclude  the  percentage  of 
the  Design  and  Engineering 
Department's  costs  representing  fixed 
overhead  expenses,  and  added  these 
fixed  costs  to  indirect  selling  expenses. 
We  used  as  the  basis  of  our  calculations 
the  ex-factory  price  plus  the  cost  of  U.S. 
packing  and  the  cost  of  U.S. 
procurement  items. 

Comment  4:  The  petitioners  argue  that 
a  certain  non-operating  income  item 
designated  proprietary,  and  shown  in 
IHI's  Supplemental  Response  (August 
13, 1991)  at  Exhibit  12,  should  be 
excluded  from  the  constructed  value 
calculation,  because  the  item  does  not 
affect  the  costs  incurred  to  produce  or 
market  the  merchandise  under  review. 

Department's  Position:  The 
Department  determined  that  the  item 
did  not  affect  the  costs  incurred  to 
produce  or  market  the  merchandise 
under  review.  Therefore,  we  have  not 
included  the  item  in  our  constructed 
value  calculations. 

Comment  5:  The  respondent  argues 
that  the  Department  understated  IHI's 
U.S.  price  in  its  preliminary  results  of 
review.  Respondent  notes  that  the 
purchase  order  included  an  ex-factory 
price  and  a  separate  price  for  packing, 
foreign  inland  freight,  insurance  and 
port  charges.  Respondent  contends  that 
the  Department  should  have  added  the 
two  prices  and  then  subtracted  the  price 
of  foreign  inland  freight,  insurance  and 
port  charges,  rather  than  adding  the  cost 
of  packing  to  the  ex-factory  price. 
Petitioners  argue  that  the  Department 
correctly  calculated  the  net  price. 

Department 's  Position:  The  procedure 
the  Department  used  to  calculate  the 
U.S.  price  is  mandated  by  provisions  of 
the  Act  and  the  Department's 
regulations.  Packing  was  not  included  in 
the  ex-factory  price  of  the  merchandise, 
as  stated  on  the  purchase  order.  If  the 
cost  of  packing  is  not  included  in  the 
price  to  the  first  unrelated  customer  in 
the  United  States,  section  772(d)(1)(A)  of 
the  Act  states  that  U.S.  price  shall  be 
increased  by  "the  cost  of  all  containers 
and  coverings  and  all  other  costs, 
charges,  and  expenses  incident  to 
placing  the  merchandise  condition, 
packed  ready  for  shipment  to  the  United 
States,"  and  section  353,41(d)(l)(i)  of 
the  Regulations  states  that  the  Secretary 
will  increase  the  United  States  price  by 
"the  cost  of  containers,  coverings,  and 
other  expenses  incident  to  placing  the 
merchandise  in  condition  packed  ready 
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for  shipment  to  the  United  States"  when 
not  included  in  the  price  (emphasis 
supplied).  See  also  the  Department's 
final  determination  of  sales  at  less  than 
fair  value  in  Offshore  Platform  Jackets 
and  Piles  from  Japan.  51  FR  11788  (1986). 
where  the  Department  used  the  costs, 
rather  than  the  prices,  of  the  loadout 
and  tiedown  of  the  platform  (installation 
expenses)  in  adjusting  the  U.S.  price. 

Comment  6:  Respondent  argues  that 
the  Department  should  not  have 
recalculated  its  product-specific 
research  and  development  (R4D)  costs, 
which  were  based  on  net  sales,  because 
it  was  not  informed  that  its  methodology- 
was  incorrect.  Because  the  Department 
did  not  have  cost  of  sales  (COS)  data  for 
the  merchandise  under  review,  it  used 
total  COS  for  the  projects  exported  to 
the  United  States  during  the  period  of 
review.  However,  these  projects 
accounted  for  a  relatively  small 
proportion  of  all  mechanical  transfer 
press  projects  completed  during  the 
review  period.  Thus,  the  Department's 
methodology  unfairly  increased  the  R&D 
costs  included  in  the  constructed  value 
calculation.  Respondent  argues  that  the 
Department  should  revise  its  calculation 
of  COS  for  mechanical  transfer  presses 
by  using  the  ratio  of  the  Machinery  and 
Structures  Division's  COS  to  net  sales, 
and  applying  that  ratio  to  mechanical 
transfer  press  net  sales. 

Petitioners  argue  that  product  R&D 
expenses  should  be  allocated  to 
mechanical  transfer  presses,  and  that 
the  Department's  normal  methodology 
should  be  based  on  COS  of  the 
mechanical  transfer  presses.  Further, 
IHI's  proposed  methodology  to  base 
R&D  expenses  on  divisional  sales  is 
unreasonable,  because  the  relationship 
between  COS  and  net  sales  will  not  be 
constant  for  all  products  produced  by 
the  division. 

Department's  Position:  The 
Department's  normal  methodology  is  to 
allocate  R&D  costs  based  on  COS. 
However,  the  Department  did  not 
explicitly  request  the  information  in  this 
form,  and  in  this  case  an  allocation  of 
R&D  costs  based  on  net  sales  is  not 
unreasonable.  We  note  that  using  either 
method  does  not  change  the  results. 

Comment  7:  Hitachi  Zosen  argues  that 
the  Department  departed  from  its 
current  practice  in  the  preliminary 
results  in  setting  the  "all  others"  rate  at 
the  rate  in  the  original  less  than  fair 
value  investigation.  The  petitioners 
argue  that  the  Department  should 
maintain  the  14.51  percent  "all  others" 
rate  in  its  final  results,  as  this  review 
covers  only  one  company  and  one  sale, 
while  the  original  investigation  covered 
over  60  percent  of  sales  by  all 
companies.  Petitioners  further  argue 


that,  although  adopting  the  highest  rate 
for  any  firm  in  the  administrative  review 
as  the  "all  others"  rate  may  have  been 
reasonable  under  prior  law,  when  an 
administrative  review  was  conducted 
every  year  for  all  sales,  this  practice  is 
unreasonable  under  the  revised  statute 
in  which  annual  reviews  are  no  longer 
automatic.  The  current  practice  may 
result  in  an  unrepresentative  dumping 
margin  and  permit  circumvention  of  the 
antidumping  laws. 

Department's  Position:  The 
Department's  current  practice  is  to  set 
the  "all  others"  rate  at  the  highest  rate 
for  any  firm  covered  in  the 
administrative  review.  Accordingly,  the 
"all  others"  cash  deposit  rate  on  entries 
made  on  or  after  the  date  of  publication 
of  this  notice  will  be  zero,  the  rate  for 
the  only  sale  made  during  the  review 
period  by  any  company  reviewed. 
Liquidation  will  continue  to  be 
suspended  and.  if  dumping  margins  are 
determined  to  exist  on  sales  in 
subsequent  periods,  the  antidumping 
duty  plus  interest  will  be  assessed  from 
the  date  of  entry  of  the  merchandise, 
and  the  cash  deposit  rate  will  be 
adjusted  accordingly. 

Final  Results  of  Review 

As  a  result  of  our  analysis  of  the 
comments  received  and  correction  of 
certain  clerical  errors,  we  have  changed 
our  preliminary  results  and  find  that  no 
dumping  margin  exists  for  IHI.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  review  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  as  outlined  above;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of  the 
merchandise:  and.  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  be  zero.  This  rate 
represents  the  highest  rate  for  any  firm 
with  shipments  in  the  administrative 
review,  other  than  those  firms  receiving 


a  rate  based  entirely  on  best  information 
available. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

T'.iis  notice  also  scr\'es  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to  file 
a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 

Failure  to  comply  with  this 
requiren-.ent  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent 
assessment  of  double  antidumping 

duties. 

This  administrative  revie-A-  and  this 
notice  are  in  accordance  with  section 
751(a)(ll  of  the  Tariff  Act  (19  U.S.C. 
1675(aKl]]  and  §  353.22  of  the  Commerce 
Department's  regulations  [19  CFR 
353.22). 

Dated:  April  7, 1992. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  92-8478  Filed  4-10-92;  8:45  ami 
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Roller  Chain.  Other  Than  Bicycle,  From 
Japan;  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration/ 
in-ernational  Trade  Administration 
Department  of  Commerce. 
action:  Notice  of  amendment  to  final 
results  of  antidumping  duty 
adm.inistrative  review.  


summary:  On  November  4. 1991.  the 
Department  of  Commerce  published  the 
final  results  of  its  administrative  review 
of  the  antidumping  finding  on  roller 
chain,  other  than  bicycle  from  japan  (56 
FR  56401).  The  review  covered  five 
manufacturers/  exporters  and  the  period 
April  1.  1986  through  March  31,  1987. 

After  publication  of  the  final  results  of 
administrative  review,  we  received 
comments  from  Hitachi  Metals  Techno 
(Hitachi)  concerning  the  existence  of 
ministerial  errors.  We  agree  that  there 
were  two  ministerial  errors  with  regard 
to  Hitachi.  Additionally,  upon  further 
review  we  determined  that  there  was 
one  ministerial  error  with  regard  to 
Izumi  Chain  Co.  in  the  final  results.  We 
have  corrected  these  errors  and 
amended  the  final  results. 
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EFFECTIVE  DATE:  April  13,  1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  Heaney  or  Robert  Marenick, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington, 
DC  20230;  telephone;  (202)  377-5255. 

SUPPLEMENTARY  INFORMATION:  On 

November  4,  1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  56401)  the 
final  results  of  its  admmistrative  review 
of  the  antidumping  fmding  on  roller 
chain,  other  than  bicycle,  from  Japan  (38 
FR  9226;  April  12,  1973),  After 
publication  of  the  final  results  of 
administrative  review,  we  received 
timely  comments  from  Hitachi,  pu.'-suant 
to  19  CFR  353.28,  detailing  certain 
ministerial  errors.  Additionally,  we 
determined  that  there  was  one 
ministerial  error  with  regard  to  Izumi. 
which  the  Department  had  indicated  m 
the  final  results  would  be  corrected,  but, 
in  fact,  was  not  corrected. 

Section  1333(b)  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988.  which 
amended  section  751  of  the  Tariff  Act  of 
19,30.  as  amended  (the  Act),  authorizes 
the  Department  to  establish  procedures 
for  the  correction  of  ministerial  errors  in 
the  final  determinations  issued  by  the 
Department.  Section  751(f)  of  theAct 
defines  the  term  "ministerial  error"  to 
include  errors  in  addition,  subtraction, 
or  other  arithmetic  functions,  or  clerical 
errors  resulting  from  inaccurate  copying. 
duplication,  or  the  like,  and  any  other 
type  of  unintentional  error  which  the 
administering  authority  considers 
m.inisterial  Regulations  establishing 
procedures  for  the  correction  of 
ministerial  errors  are  found  at  19  CFR 
353.28.  In  accordance  with  section  7,51  (fl 
of  the  Act,  we  have  reviewed  the 
comments  submitted  by  Hitachi  and  we 
agree  that  there  were  two  ministerial 
errors  in  the  Tinal  results.  Further,  we 
have  determined  that  there  was  one 
ministerial  error  with  regard  to  Izumi 
Chain  Co.  Accordingly,  we  have 
corrected  these  ministerial  errors  and 
are  amending  the  final  results  of 
administrative  review  for  the  period 
April  1,  1986  through  March  31,  1937. 

Ministerial  Errors 

Hitachi  Metals  Techno 

Hitachi  states  that  its  margin 
represented  only  exporter's  sales  price 
(ESP)  sales  and  not  its  combined  ESP 
and  purchase  price  sales.  Hitachi 
additionally  points  out  that  in  our 
response  to  comment  6,  we  agreed  to 
correct  certain  keypunch  errors  made  by 
Hitachi.  Hitachi  points  out  that  \n  one 
Situation  we  inadvertently  corrected  the 


wrong  observation.  We  agree  and  hnve 
made  the  appropriate  corrections. 

Izumi  Chain  Co. 

In  our  response  to  Izumi  Chain  Cu  s 
comment  4.  we  agreed  to  correi:!  two 
model  codes  that  were  incorrectly 
labeled  m  the  computer  program.  In 
reviewing  these  corrections  we 
discovered  that  one  correction  was  not 
made.  We  have  made  the  proper 
correction  for  these  amended  final 
results. 

■Amended  Final  Results  of  Review 

Based  on  the  correct. on  of  min:.stcrial 
errors,  we  have  determined  that  the 
following  margins  exist  for  the  penod 
April  1,  1988  through  March  31.  1987: 


Manufacture'  'expose' 

Mft'CJir 

Hitachi  Metals  Tecnno 

Izumi  Oian  Co    . 
f\irtoo  Oiain  Co . . 

3.42. 

350 

*3  50 

TaKasago  (RK  Excel  Co) 

■"oyota  Mcxof  CC' _ 

•350 
•3.50. 

Rate  based  on  tt>e  besi  irrtormatjon  avatlaN© 
(BiA),    ss   dtscvjsseo   ir    trw   preiimnarv    results    o* 

rev.?*  156  FR  2368C    May  ?3    'wy, 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping' 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  pnce  and  foreign  market  value 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  for  all 
companies  directly  to  the  Customs 
Service, 

Given  the  fact  that  final  margins  have 
been  published  for  more  recent  review 
periods  for  all  firms  e.xcept  Toyota 
Motor  Co.,  the  above  margins  will  have 
no  impact  on  the  current  cash  deposit 
rates  for  Hitachi  Metals  Techno.  Izumi 
Chain  Co.,  Pulton  Chain  Co.,  and 
Takasago(RK  Excel  Co.). 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  amended 
final  results  of  administrative  review  for 
all  shipments  of  the  subject 
merchandise,  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
by  section  751(a)(1)  of  the  Act;  (1)  The 
cash  deposit  rate  for  Toyota  will  be  3.50 
percent;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposi;  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review  or  the  original 
less  than-fair-value  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 


most  recent  penod  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  the 
highest  non-BIA  rate  pubUshed  for  the 
most  recent  period. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  is  published  pursuant  to  19 
CFR  353.28. 

Dated:  April  6. 1992. 
AianM  Dunn, 

Assistant  Secretary  for  Import 

Administration. 

IFP  r>nr  P2  JW^  Fir-!  4-10-fl2;  &-45  am) 

Bi^UHG  coot  ,1S!(K>S-H 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATIQN 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Withdrawal  of  OMB  Clearance  Request 
for  Information  Reporting  to  the 
Internal  Revenue  Service  and 

Taxpayer  Identification  Number 

AGENCttS;  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Withdrawal  of  request  to  OMB 
for  review  and  approval  of  an  extension 
for  information  collection  requirements 
(9000-0097). 


SUMMARY:  TTie  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
withdrawn  from  the  Office  of 
Management  and  Budget  (OMB)  a 
request  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C,  chapter  35).  to  review  and 
approve  an  extension  for  an  information 
collection  requirement  concerning 
Information  Reporting  to  the  Internal 
Revenue  Service  (IRS)  (Taxpayer 
Identification  Number).  We  are, 
therefore,  cancelling  the  notice 
requesting  public  comment  published  in 
the  Federal  Register  at  57  FR  11303. 
April  2,  1992 

FOR  FURTHER  (NFORMATION  CONTACT: 

Ms.  Beverly  Fayson,  FAR  Secretariat, 

Office  of  Federal  Acquisition  Policy, 

GSA  (202)  501-4755. 

Beverly  Fsysoa, 

FAR  Secretana! 

(FR  Doc.  92-8389  Filed  4-10-92;  0:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  witn  section  IC'iaj^zj  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  committee  meeting: 

Name  of  the  Cowwittee:  Army  Science 
Board  (ASB). 

Dates /Time  of  Meeting:  27-28  April  1992. 

Time:  0800-1700  hours  daily. 

Place:  Ft.  Monmouth.  NJ. 

Agenda:  The  Land  Warfare  Combat 
Identification  1992  Summer  Study  Panel  of 
the  Army  Science  Board  vvill  meet  for 
discussions  focused  on:  (1]  AMC  activities  in 
developmental  programs  and  funding  levels 
for  material  solutions;  (2)  specific 
characteristics  of  near-,  mid-  and  long-term 
programs;  (3)  status  of  technology 
development,  ongoing  and  planned,  to 
support  an»:fratricide  solutions:  and  (4) 
results  of  tests  and  evaluation  of 
antifratricide  materiel.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  552b(c)  of  title  5,  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5,  U.S.C. 
appendix  2.  subsection  10(d).  The  classified 
and  unclassified  matters  to  be  discussed  are 
80  inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (703)  695- 
0781/0782. 
Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc.  92-8501  Filed  4-10-92;  8:45  am) 

BH^iKG  COO€  r">^3»-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award,  intent  to 
Award  Grant  to  South  Dakota  State 
University 

agency:  L  S.  Department  of  Energy. 
action:  Notice  of  tonsolicited  financial 

assistance  awards. 


summary:  The  Department  of  Energy 
a."..".c-nces  that  pursuant  to  10  CFR 
600.6(a)(2),  it  is  making  a  discretionary 
financial  assistance  award  based  on 
acceptance  of  an  unsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(e)(1)  to  South  Dakota  State 
University  (SDSU)  under  Grant  No.  DE- 
FG01-92CE15544.  The  proposed  grant 
will  provide  Government  funding  in  the 
estimated  amount  of  S79,950  for  SDSU  to 


construct,  bench  test,  and  field  test  a 
field  grid  system  for  yield  mapping  and 
machine  control  during  harvesting.  This 
system  when  applied  to  American 
farmland  could  result  in  an  annual 
savings  of  30  million  barrels  of  oil 
annually. 

The  grant  is  being  awarded  to  SDSU 
on  an  unsolicited  basis,  because  it 
supports  a  unique  energy  saving 
technology  which  has  been 
recommended  by  the  National  Institute 
of  Standards  and  Technology  (NIST).  Dr. 
Joseph  Schumacher  of  SDSU's  College  of 
Mechanical  Engineering  will  be  the 
principal  investigator.  He  has  a  Ph.D.  in 
mechanical  engineering  from  Cornell 
University  and  seven  years  of 
experience  at  SDSU.  His  unique 
knowledge  and  experience  is  critical  to 
the  project.  Also,  the  University's 
facilities  and  farmlands  make  SDSU 
essential  to  the  success  of  the  project. 

In  accordance  with  10  CFR 
600.14(e](l}.  it  has  been  determined  that 
this  project  represents  a  unique  idea 
that  is  not  eligible  for  financial 
assistance  under  a  recent,  current,  or 
planned  solicitation.  The  Energy-Related 
Inventions  Program  (ERIP)  has  been 
structured,  since  its  beginning  in  1975.  to 
operate  without  competitive 
solicitations,  because  the  legislation 
directs  ERIP  to  provide  support  for 
worthy  ideas  submitted  by  the  public. 
The  proposed  technology  has  a  strong 
possibility  of  allowing  for  future 
reductions  in  the  energy  consumption  of 
the  United  States.  The  program  has 
never  issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 

The  anticipated  term  of  the  proposed 
grant  shall  be  24  months  from  the 
effective  date  of  award. 

FOR  FURTHER    Nf  ORMA'  ON  CONTACT: 

U.S.  Department  oi  hnergy,  Office  of 

Placement  and  Administration,  Attn: 

John  Windish,  PR-322.2, 1000 

Independence  Avenue,  SW., 

Washington,  DC  20585. 

Thomas  S.  Keefe. 

Director.  Operations  Division  "B".  Office  of 

Placement  and  Administration. 

[FR  Doc.  92-8472  Filed  4-10-92;  8:45  am] 

BIUJMO  COOC  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

(Docket  No8.  CP92-432-000,  et  al.| 

K  N  Energy,  Inc.,  et  al.;  Natural  Gas 
Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  rr.ade  v.'ith  the  Commission: 

1.  K  N  Energy,  Inc. 

[Docket  No.  CP92-432-000] 
April  1, 1992. 
Take  notice  that  on  March  24,  1992.  K 

N  Energy.  Inc.  (K  N),  PO.  Box  281304. 
Lakewood,  Colorado  80228.  filed  in 
Docket  No.  CP92^32-000  a  request 
pursuant  to  §5  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authoiization  to  construct 
and  operate  sales  taps  for  the  delivery 
of  natural  gas  to  end  users  under  K  N's 
blanket  certificate  issued  in  Docket  Nos. 
CP83-140-000.  et  a!.,  pursuant  to  section 
7  of  the  Natural  Gas  Act,  ali  as  more 
fully  set  forth  in  the  request  that  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

K  N  proposes  to  construct  and  operate 
43  sales  taps  to  provide  sales  service  to 
various  end  user  customers  located 
along  its  junsdictional  pipelines,  as 
described  in  the  attached  appendix.  K  N 
states  that  the  customers  would 
reimburse  it  for  a  portion  of  the 
construction  costs  through  imposition  of 
a  connection  charge  which  vanes  by 
state  as  follows:  Kansas — S250, 
Nebraska— $400,  and  Colorado — S400,  K 
N  advises  that  the  gas  delivered  and 
sold  by  K  N  to  the  vanous  end  users 
would  be  priced  in  accordance  with  the 
currently  filed  rate  schedules  authorized 
by  the  applicable  state  and  local 
regulatory  bodies  having  jurisdiction 
over  the  sales.  K  N  further  states  that 
the  proposed  sales  taps  are  not 
prohibited  by  any  of  its  existing  tariffs, 
the  gas  would  be  served  directly  from  K 
N's  general  system  supply,  and  the 
additional  taps  would  have  no 
significant  impact  on  its  peak  day  and 
annual  deliveries. 

Comment  date:  May  18, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Resident /Occi 
Resident 'Oc  CI 
Resioent/Occi 
Resident 'Occi 

bnd 
Resident /Occi 
Resident/Occi 
Resident/Occi 
Resident 'Occi 
Resident 'Occi 
Resident/Oca 
Resident /Occi 
Resident/Occi 
Resident 'Occi 
Resident/Occi 
Resident.' Oca 
Resident 'Occi 
Resident /Occi 
Resident  Occi 
Resident/Occi 
Resident 'Occi 
Resident/Occi 
Resident/Occi 
Pesident/Oca 
Resident 'Occi 
Resident/Oca 
Resident/Occi 
Resident 'Occi 
Resident/Occi 
Resident/Occi 
Resident 'Occi 
Resident/Occi 
Resident/Occi 
Resident/Occi 
Resident/Occi 
Resident /Occi 
Resident 'Occi 
Resident/ Occi 
Resident/Occi 


2  Panhand 

(Dfcket  .\o. 
April  :,  1992 
Take  not 
Panhandle 
I  Panhandle 
Texas  ":'25 
CP92-407-( 
§§  157,205 
Commissio 
Natural  Ga 
157.212)  foi 
maximum  ( 
three  delivi 
Gas  Compi 
Panhandle' 
Docket  No. 
section  7  ol 


I 


Proposed  Sales  Taps 


Oeiivefy  point 


Resident  Cccucant  92-1.  Amanda  Ellia  Fartna 

ResiO«nt  Occuca'^1  92-2.  Richard  Wenstrom _. 

Res<le<^t. 'Dccijcan  92-3   jc^n  M.za _. 

ResiOef^.  Ocxajpani  92-4   ^aiand  Arde"ioo — „ — 
Resident  Occupart  52-5   Sj^oef  =^af~s    


Location 


pr>eip«  Co .  Nebraska. — 
Edward*  Co.,  Hebnalim... 
Hamilton  Co.  Notxaaka.. 
Kearney  Co..  Hebnak»... 
Pt>e*p8  Co.,  Nebraska 


Peak  day 
quantity 


30 
90 
22 
24 
24 


Annual 
Md 


End-use 


990  Irrigation  ... 

990  Irrigation  ... 

715  Imgation  ... 

790  irrigation ... 

790  Imgation  .. 


Est.  cost 


$850 
850 
850 
850 
850 


Crawl  Of  dsvtite. 

Lebanon  

Westfield  Sner 
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Proposed  Sales  Taps— Continued 


Detfvery  point 


,  xatton 


-- 


Resident/Occupant  92-6,  Clarence  Scnmidt 

Restdenl'Occupant  92-7  Glona  Jorgensen..„ , 

Resioont/ Occupant  92-8,  Glen  Potter    

Resident 'Occupant    92-9,     Keith    Carlson/Galen 
Und 

Resident /Occupant  92-10,  Ai  Sbury,  Inc , 

Resident /Occupant  92-11,  Jacobsen  Farms , 

Resident/Occupanl  92-12,  Gale  DinKelman 

Pestdenl/Occupant  92-13,  Roben  Doremus 

Resident /Occupant  92-14,  Loren  Neimann 

Resident/Occupant  92-15,  J  D  Hersc^feld , 

Resident /Occupant  92-16,  Rollen  Roches 

Residem/Occupanl  92-i7,  Dennis  Beckman 

Resident /Occupant  92-18,  First  Farm  Corp , 

Resident/Occupant  92-19  Bill  Karges , 

Resident/ Occupant  92-20,  Andy  Wiishusen , 

Resident /Occupant  92-21,  Daniel  Guthne , 

Resident /Occupant  92-22,  Francis  J   Leif , 

Resident /Occupant  92-23,  George  Tho'ell , 

Resident /Occupant  92-2'»,  Bryan  Nitcnie „ 

Resident 'Occupant  92-25,  Roben  Trausch 

Resident/Occupant  92-26,  Danny  Soniey 

Resident/Occupant  92-27,  Kendall  Han- , 

Resident/Occupant  92-29,  Firstier  Bank    , 

Resident/Occupant  92-29,  Vuma  Feeder  Pig 

Resident/Occupant  92-30,  Dorrnan  R   Schlike 

Resident/Occupant  92-31,  Richard  L  Dresen 

Resident 'Occupant  92-32,  Dar  Gitl 

Resident/Occupani  92-33,  Mike  Ellis 

Resident/Occupant  92-34,  U   P  Resources 

Resident 'Occupant  92-35  Dan  GiTI     .' , 

Resident/Occupant  92-36,  Willard  Nyomst , 

Resident/Occupant  92-37,  Wiltxir  Anderson 

Resident/Occupant  92-38,  Roger  Siebel 

Resident /Occupant  92-39,  Clarence  Michaeti* 

Resident/Occupanl  92-40.  Mike  Ellis        

Resident /Occupant  92-4 1    Clinton  Bender , 

Resident,' Occupant  92-42.  Ronald  F  ClarV 

Resident 'Occupant  92-43,  Leslie  Piock  


Seward  Co    Nebraska 

Fillrnore  Co    Nebraska..^... 

Franklin  Go  ,  Nebraska 

Kearney  Co  ,  Nebraska 


Dundy  Co    Nebraska 

Fillmore  Co    Nebraska.- 

Vorl*  Co  .  Nebraska    

Polk  Co  ,  Netjraska    

Seward  Co    Nebraska  ...™„ 

Yon<  Go    Nebraska    

Polk  Co    Nebraska    _...„ 

Ftwips  Co  ,  Nebraska „ 

Hamilton  Co    Nelxaska 

Boone  Go    Nebraska 

Hamilton  Co    Nebraska 

Fillmore  'Co    Nebraska 

Vork  Co  ,  Nebraska    _ 

Gosper  Co    Nebraska 

Kearney  Co    Nebraska 

Adams  Ck) ,  Nebraska 

FiHmofe  Go    Nebraska 

Clay  Co    Nebraska   

Adams  Co  ,  Nebraska  ....._.. 

Yuma  Co    Colorado  ™ 

Chase  Co    Nebraska  ..... 

Vuma  Co    Nebraska  „ 

Phetps  Co  .  Nebraska 

Scott  Co  ,  Kansas    

Finney  Co    Kansas  „. 

Phelps  Co    Nebraska _ 

Kearney  Co  ,  Nebraska 

Fillmore  C<3    Nebraska 

York  Co    Nebraska    

Edwards  Co  .  Kansas 

Scon  Co  ,  Kansas      _... 

Adams  Co  ,  Netxaska  ....„._ 

Fillmore  Go  ,  Nebraska 

Fillmore  Co  ,  Nebraska 


Peak  as-. 
quantity 


A  nual 

Md 


30 
23 
24 
24 

30 
30 
30 
24 
30 
29 
26 
24 
26 
30 
47 
30 
26 
31 
29 
26 
30 
20 
26 
175 
4 
4 
5 
12 
12 
36 
24 
30 
9 
30 
33 
50 
30 
30 


990 
750 
790 
790 

990 
990 
990 
790 
990 
970 
870 
790 
870 
990 

1,485 
990 
870 

1.000 
960 
870 
990 
650 
870 
10,400 
250 
250 
300 
720 
720 

1.190 
790 
990 
80 
990 
300 
430 
990 
990 


Erxl-use 


hrigation. 
Irrigation . 
Irrigation. 
Irrigation. 

Irrigation . 
Imgation. 


Irrigation,  heating  and  grain  drying . 

Irrigation 

Irrigation 

Imgation 

Irngaton 

Irrigation „. 

kiigation 

Irrigation 

Irngatioo 

Commercial _.. 

Domestic ...... 

Domestic ™ ......._..„.„ 

DoTDestic 

Domestic . 

Commercial — 
Irrigation. 

Irrigation 

Irrigation ..... 
Grain  dryer.. 

Imgation 

Gram  dryer.. 
Grain  dryer.. 

Imgation . 

Irrigation 


Est  cost 


860 
890 
850 

850 

850 
850 
•SO 
850 
890 
890 
850 
890 
890 
850 

1.150 
850 
890 
880 
860 
890 
890 
850 
850 

2,700 
850 
850 
890 
890 
850 

1,150 
850 
860 
850 
850 

1,150 

1,150 
850 
850 


2  Panhandle  Eastern  Pipe  Line  Co. 

(Docket  No.  CP92-407-000] 

April  1,  1992, 

Ta!<e  notice  t,hat  on  March  12,  1992, 
F'anhandle  Eastern  F'lpe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston, 
Texas  ":'251-1642.  filed  m  Docket  No 
CP92-407-000  a  request  pursuant  to 
§§  157,205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  15~.205, 
157,212)  for  authorization  to  increase  the 
maximum  daily  delivery  obligation  at 
three  delivery  points  serving  Indiana 
Gas  Company,  Inc.  (Indiana  Gas),  under 
Panhandle's  blanket  certificate  issued  in 
Docket  No.  CP83-83-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 


more  fully  set  forth  m  the  request  that  is 
on  file  with  the  Commission  and  open  to 

public  inspection. 

Panhandle  proposes  to  increase  the 
maximum  contract  demand  to  Indiana 
Cias  at  the  Crawfordsville,  Lebanon  and 
vVestfield-Sheridan  delivery  points,  for 
natural  gas  sales  service  under 
Panhandle's  Rate  Schedule  C-1 
Panhandle  explains  that  its  proposal  is 
the  result  of  the  conversion  by  Indiana 
Gas  of  a  portion  of  contract  demand 
sales  volumes  under  an  October  26, 
1990,  service  agreement  to  firm 
transportation  volumes.  Panhandle 
states  that  demand  volumes  were 
reduced  at  each  of  the  delivery  points 
covered  by  the  service  agreement  except 
for  these  three  named  delivery  points. 


effective  March  1, 1991,  as  shown  in  the 
attached  appendix.  Panhandle  further 
states  that  under  the  superseding 
service  agreement  dated  March  1, 1991, 
the  new  maximum  daily  dehvery 
obhgation  at  the  named  deUvery  points 
would  be  greater  than  before  the 
conversion  due  to  realignment  of 
volumes.  Panhandle  advises  that  the 
abandonment  of  firm  sales  entitlements 
for  the  other  delivery  points  was 
achieved  by  their  conversion  to  firm 
transportation  volumes  pursuant  to 
Order  SOQ-J  and  S  284.10  of  the 
Commission's  regulations. 

Comment  date:  May  18, 1992,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 


Panhandle  Eastern  Pipe  Line  Company 
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Subtotal 
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3.  Oregon  Natural  Gas  Development 

Corp. 

(Docket  No.  CI92-32-0001 

April  1. 1992. 

Take  notice  that  on  March  9, 1992,  as 
supplemented  on  March  19, 1992, 
Oregon  Natural  Gas  Development 
Corporation  (Oregon]  of  221  N.W. 
Second  Avenue.  Portland.  Oregon  97209 
filed  an  application  pursuant  to  sections 
4  and  7  of  the  Natural  Gas  Act  (NGA) 
and  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereimder  for  an  unlimited-term 
blanket  certificate  with  pregranted 
abandonment  authorizing  it  to  make 
sales  for  resale  in  interstate  commerce 
of  imported  natural  gas.  without  rate 
restrictions,  all  as  more  fully  set  forth  in 
the  apphcation  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Comment  date:  April  20. 1992,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  the  notice. 

4.  El  Paso  Saturai  Gai  Co. 
[Docket  No.  CP92-136-000] 
April  2. 1992. 

Take  notice  that  on  March  31. 1992.  El 
Paso  Natural  Gas  Company  (El  Paso). 
Post  Office  Box  1492,  El  Paso  Texas 
79978.  filed  in  Docket  No.  CP92-438-000 
a  request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  operate  a  delivery  point 
for  service  to  Southern  Union  Gas 
Company  fSou^hem  Union)  under  El 
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131,162 
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Paso's  blanket  certificate  issued  in 
Docket  No.  CP82-435-000.  all  as  more 
fully  described  in  the  request  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

El  Paso  requests  authorization  to 
continue  to  operate  the  delivery  point 
which  was  installed  under  the 
emergency  provisions  of  part  284, 
subpart  I,  of  the  Commission's 
Regulations  under  the  Natural  Gas 
Policy  Act  of  1978  for  the  delivery  of 
natural  gas  transported  by  El  Paso  for 
Southern  Union  and  delivered  to  the 
International  Water  and  Boundary 
Commission  facility  (IWBC)  in  El  Paso 
County.  Texas.  It  is  stated  that  on 
March  5. 1992.  Southern  Union  reported 
to  El  Paso  a  leak  in  its  distribution  line 
serving  IWBC  which  would  prevent 
deliveries  being  made  unless  Ell  Paso 
installed  a  new  deUvery  point.  It  is 
explained  that  El  Paso  agreed  to 
Southern  Union's  request  and  installed 
the  replacement  facilities,  identified  as 
the  IWBC  Tap.  on  March  5. 1992,  with 
transportation  commencing  on  March  9, 
1992.  pursuant  to  El  Paso's  agreement 
with  Southern  Union  dated  October  11, 
1990,  as  amended  July  2. 1991.  It  is 
asserted  that  deliveries  to  Southern 
Union  at  the  new  delivery  point.  8  Mcf 
of  gas  per  day,  do  not  exceed  those 
made  previously  at  the  Vowell  Asphalt 
Plant  Dehvery  Point.  It  is  further 
asserted  that  this  volume  is  within 
Southern  Union's  current  entitlement 
from  El  Paso.  It  is  stated  that  El  Paso 
has  sufficient  capacity  to  accomplish  the 
deliveries  at  the  subject  delivery  point 


without  detriment  or  disadvantage  to  El 
Paso's  other  customers. 

Comment  date:  May  18, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
5.  CNG  Transmission  Corp. 
[Docket  No.  CP92-43.V-OO01 
Apnl  2,  1992. 

Take  notice  that  on  March  26. 1992, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No.^CP92- 
435-000,  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  add  an  additional 
de'iivery  point  to  an  existing,  certificated 
transportation  service  that  CNG 
provides  to  two  cogenerator  customers. 
Northeast  Energy  Associates 
(Northeast)  and  North  Jersey  Energy 
Associates  (North  lerseyl,  under  CNG's 
blanket  certificate  issued  in  Docket  No. 
CP82-537-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CNG  states  that  by  order  issued  on 
September  13, 1990,  in  Docket  No,  CP88- 
195.^)00,  et  al  (52  FERC  \  61,257),  CNG 
was  authorized  to  transport  up  to  50.000 
Dt  of  natural  gas  per  day  for  Northeast 
and  22,000  Dt  of  natural  gas  per  day  for 
North  Jersey,  pursuant  to  transportation 
agreements  dated  March  1,  1991.  CNG 
further  states  that  under  the  firm 
transportation  agreements,  CNG 
receives  Northeast's  and  New  Jersey's 
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gas  at  an  interconnection  with 
TransCanada  PipeLines  Limited 
(TransCanada)  at  Niagara  Falls.  Erie 
County,  New  York  and  then  delivers 
such  gas  at  one  of  the  following  existing 
delivery  points: 

(1)  The  interconnection  between  the 
facilities  of  CNG  and  the  facilities  of 
Transcontinental  Gas  Pipe  Line 
Corporation  in  Clinton  County. 
Pennsylvania,  at  a  point  known  as 
Leidy. 

(2)  The  interconnection  between  the 
facilities  of  Texas  Eastern  Transmission 
Corporation  {Texas  Eastern)  in 
Westmoreland  County.  Pennsylvania,  at 
a  point  known  as  Oakford. 

CNG  states  that  by  this  request,  it 
seeks  authorization  to  add  one 
additional  delivery  point  for  Northeast 
and  North  Jersey  at  an  existing 
interconnection  between  the  facilities  of 
CNG  and  Texas  Eastern  in  Franklin 
County,  Pennsylvania,  known  as 
Chambersburg. 

CNG  further  states  that  this  proposed 
additional  delivery  point  gives  CNG  a 
third  option  in  delivering  these  volumes, 
thereby  increasing  CNG's  operating 
flexibility  and  that  no  new  facilities  are 
needed  to  effectuate  the  deliveries  at 
Chambersburg. 

CNG  verifies  that  the  following  are 
true;  (1)  The  total  volumes  to  be 
delivered  to  a  customer  after  the  request 
do  not  exceed  the  total  volumes 
authorized  prior  to  the  request:  (2)  The 
change  is  not  prohibited  by  an  existing 
tariff  of  the  certificate  holder:  and  (3) 
CNG  will  accomplish  the  deliveries  to 
Northeast  and  North  Jersey  without 
detriment  or  disadvantage  to  its  other 
customers.'  The  proposed  additional 
delivery  point  would  have  a  beneficial 
impact  on  CNG's  system-wide  peak  day 
and  annual  dehveries  by  increasing 
CNG's  operating  flexibility,  it  is  stated 
CNG  further  verifies  that  the  proposed 
facilities  comply  with  the  requirements 
of  subpart  F  of  part  157  of  the 
(commission's  Regulations  under  the 
Natural  Gas  Act. 

Comment  date:  May  18,  1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  VVilliston  Basin  Interstate  Pipeline  Co, 

[Docket  No.  CP92-437-OOOJ 

April  3.  1992, 

Take  notice  that  on  April  2.  1992 
VVilliston  Basin  Interstate  Pipeline 
Company  (VVilliston  Basin),  200  North 
Third  Street,  Suite  300,  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No  CP92- 
437-000  a  request  pursuant  to  §  157.205 


'  CNG  will  deli\er  thp  \orlheast  and  North  jereey 
volumes  at  Chambersburs  only  on  days  when 
sufficient  capacity  is  availabip 


of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
permission  and  approval  to  abandon 
three  sales  taps  and  the  associated 
metering  and  appurtenant  facilities 
under  WiUiston  Basin's  blanket 
certificate  issued  in  Docket  No,  CP82- 
487-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Williston  Basin  proposes  to  abandon 
the  following  facilities,  the  Montana- 
Dakota  Sales  Tap-Station  519  +  14  on  the 
six-inch  Ellsworth  Air  Base  Housing 
Lateral  in  the  SE/4  of  section  18,  T2N. 
R9E,  the  Montana-Dakota  Sales  Tap- 
Station  524  -t- 51  on  the  six-inch 
Ellsworth  Air  Base  Housing  Lateral  in 
the  SE/4  of  section  18,  T2N,  R9E;  and  the 
Montana-Dakota  Sales  Tap-Station 
10106  +  57  on  the  12-inch  Belle-Fourche- 
Rapid  City  Yellow  Line  in  the  NE/4  of 
section  34,  T2N,  R7E.  all  located  in 
Pennington  County.  South  Dakota. 

According  to  VVilliston  Basin,  the 
customer,  Montana-Dakota  Utilities  Co., 
a  Division  of  MDU  Resources  Group. 
Inc.,  no  longer  requires  service  through 
the  sales  taps  and  metering  facilities. 
VVilliston  Basin  states  that  Montana- 
Dakota  will  now  rece've  service  through 
extensions  of  Montana-Dakota's 
distribution  gas  lines.  Therefore,  it  is 
stated  that  the  proposed  abandonment 
IS  no!  expected  to  affect  Williston 
Basin's  peak  day  or  annual  sales  to 
Montana-Dakota.  VVilliston  Basin 
further  states  that  the  sales  taps  and 
metering  facilities  will  be  abandoned  on 
its  existing  transmission  line  right-of- 
way. 

Comment  date:  May  18. 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 

staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (IB 
CFR  385,214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore. 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
withm  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 


Standard  Paragraph 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Casheli, 
Secretary. 
[FR  Doc.  92-8372  Filed  4-10-92;  8:45  am) 

BIU.IM  CODE  (717-01-11 


[Docket  No   .„iD9;-05226T  OKLAMOMA-ISJ 

Oklahoma.  NGPA  Determination  by 
Jurisdictional  Agency  Designating 
Tigfit  Formations 

April  6. 1992. 

Take  notice  that  on  March  31, 1992, 
the  Corporation  Commission  of  the  State 
of  Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to  §  271.703(c)(3) 
of  the  Commission's  regulations,  that  the 
Sycamore.  Woodford,  Hunton  and  Viola 
Formations  underlying  portions  of 
Gavin,  Grady  and  Stephens  Counties 
qualify  as  tight  formations  under  section 
107(b)  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA).  The  designated  area  is 
more  fully  described  on  the  appendix. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  (he 
referenced  portions  of  the  Sycamore, 
Woodford.  Hunton  and  Viola 
Formations  meet  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
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275  204,  within  20  days  after  the  date 
!hi3  notice  is  issued  by  the  Commission. 
Lois  D  Cashell.  i 


Appendix 

Township  5  North.  Range  5  WesL 
Sec.  26:  S/2 

Sec  27,  28.  29,  32  through  35:  All, 
Township  4  North.  Range  5  West, 
Sec.  1  and  2:  All; 
Sec  3:  E/2: 
Sec  11:  N/2; 
Sec  IZ  13  and  24:  All. 
Township  4  North.  Range  4  Weat 
Sec  ft  SW/4; 
Sec  7:  W/2; 
Sec  18:  All 
Sec.  17:  S/2; 
Sec.  16:  S/2: 
Sec.  15:  SE/4; 
Sec  19  through  23;  All; 
Sec.  25:  W/2; 

Sec  28  through  30  and  32  through  36:  All. 
Township  3  North,  Range  4  WeaU 
Sec  1  through  4, 9  through  15.  23  through  28 
and  35  and  36:  All. 
Township  4  North.  Range  3  West, 

Sec  31:  S/2. 
Township  3  North.  Range  3  West, 
Sec  5:  SW/4; 
Sec.  6  and  7:  All; 
Sec.  8:  W/2;  I 

Sec.  17  through  20:  All; 
Sec  21:  SW/4; 
Sec.  28:  W/2; 
Sec.  29  through  32;  All; 
Sec  33:  W/2. 
Township  2  North.  Range  4  West. 

Sec  1:  All. 
Township  2  North.  Range  3  West 
Sec  4:  W/2; 
Sec.  5  and  6:  All. 

[FR  Doc  92-8376  Filed  4-10-92;  8:45  am] 

BILUWQ  COO€  J717-01-II 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the 
Commission,  825  N.  Capitol  Street,  NE.. 
Washington,  DC  20426  by  April  13. 1992. 
in  accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  end  are 
available  for  public  inspection. 
Lois  D.  Casbdl. 
Secretary. 
[FR  Doc  92-8373  Filed  4-10-92;  8:45  am] 

BltUNO  COOC  (7t7-«1-«l 


[Docket  No.  TA92- 1-25-000) 

Mississippi  River  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

April  6,  1992. 

Take  notice  that  on  April  1. 1992 
Mississippi  River  Transmission 
Corporation  (KfRT)  tendered  for  filing 
the  following  tariff  sheets  to  its  FERC 
Tariff,  Second  Revised  Volume  No.  1: 


[Docket  No.  "ni«92-6-48-00C  and  001^ 

ANR  Pipeline  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

April  6, 1992. 

Take  notice  that  ANR  Pipeline 
Company  (ANR).  on  March  31,  and  April 
2, 1992  tendered  for  filing  as  part  of  its 
Original  Volume  Nos.  1. 1-A.  2  and  3  of 
its  FERC  Gas  Tariff,  the  tariff  sheets 
listed  on  appendix  A  attached  to  the 
filing. 

ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  to  reinstate 
references  in  ANR's  tariff  to  the  Gas 
Research  Institute  ("GRl")  and  the  GRI 
Adjustment  Charge  as  more  fully 
described  in  the  filing.  ANR  has 
requested  that  the  Commission  accept 
the  tendered  tariff  sheets  to  become 
effective  May  1. 1992. 

ANR  states  that  all  of  its  Volume  Nos. 
1, 1-A,  2  and  3  customers  and  interested 
State  Commissions  have  been  apprised 
of  this  filing  via  U.S.  Mail 


Tariff  stieet 


Proposed 
ettectiv«  data 


Sevenf>S)xtti     Revtsed     Sheet    June  1,  ^992. 

No  4, 
Thirty-FWi    Revised    Street    No.  '  June  1,  1992. 
4,1 


[Docker  He.  C'PB7-'>-ij25 " 

CNG  Transmission  Corp.,  Tariff  RHng 

April  8, 1992.  V 

Take  notice  that  on  March  31, 1992. 
CNG  Transmission  Corporation  (CNGj 
tendered  for  filing  the  following  tariff 
sheet  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  with  a  proposed 
effective  date  of  April  1, 1992: 

Fourteenth  Revised  Sheet  No.  34 

CNG  states  that  the  purpose  of  the 
tariff  filing  is  to  change  Rate  Schedule 
GSS-n  rates  to  reflect  the  cost  of 
certificated  facilities  associated  with  the 
North  Summit  Storage  Pool  and 
commencement  of  the  Phase  III  level  cf 
APEC  storage  service. 

CNG  states  that  copies  of  the  filing 
are  being  mailed  to  CNG's  customers, 
and  interested  state  cominiissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  April  13, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoiaD.  CMhelL 
Secretary. 
(FR  Doc.  92-8382  Filed  4-10-02;  8:45  am] 

BlUJtM  COOe  1717-01-M 


MRT  states  that  the  instant  filing 
reflects  MRTs  annua!  purchased  gas 
cost  adjustment  (PGA),  submitted 
pursuant  to  S  154.305  of  the  Commission 
Regulations  and  Paragraph  17  of  MRTs 
Tariff.  When  compared  to  the  gas  costs 
contained  in  MRTs  last  scheduled  PGA, 
the  commodity  component  of  Rate 
Schedule  CD-I  and  the  single  part  rate 
under  Rate  Schedule  SGS-1  reflect  an 
increase  of  14.84  cents  per  MMBtu.  The 
demand  charge  component  of  Rate 
Schedule  CD-I  reflects  a  decrease  of 
21. 4  cents  per  MMBtu.  The  revised 
Surcharge  Adjustments  for  the  demand 
and  commodity  components  of  Rate 
Schedule  CD-I  are  credits  of  $.547  and 
$.0942,  respectively.  The  new  Surcharge 
Adjustment  under  Rate  schedule  SGS-1 
IS  a  credit  $.1471  per  MMBtu. 

MRT  states  that  a  copy  of  this  filing 
has  been  served  on  all  of  MRTs 
junsdictional  sales  customers  and  the 
State  Commissions  of  Arkansas, 
Missouri,  and  Illinois. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  §§  385^11 
and  385.214  of  the  Commissions  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  20, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropnate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
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Loit  D.  C«BbeU. 

Secretary. 

[FR  Doc.  92^8375  Filed  4-10-92,  8;45  amj 

BILUMa  COOC  1717-01-M 

(Dockat  No.  RP92-1S1-000] 

Northern  Natural  Gas  Co^  Proposed 
Changes  In  FERC  Gas  Tariff 

.'Xpril  6,  1992. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern)  on  April  2, 
1992,  tendered  for  filing  to  become  part 
of  Northern's  FERC  Gas  Tariff  Third 
Revised  Volume  1,  the  following  tanfl 
sheets: 

Fourth  Revised  Sheet  No.  52G 
Fifth  Revised  Sheet  No.  52G.2 
Fifth  Revised  Sheet  No.  52G.3 
Fourth  Revised  Sheet  No.  52G  4 
Fifth  Revised  Sheet  No.  52G.5 
Fourth  Revised  Sheet  No.  52C  6 
Third  Revised  Sheet  No.  85Q 
Fourlh  Revised  Sheet  No.  8.'>Q  4 

Northern  states  that  such  tariff  sheets 
are  being  filed  to  propose  additional 
enhancements  to  Northern's  firm 
deferred  delivery  service  of  Super 
Peaking,  'Winter  Period  Injection,  and 
expended  operating  parameters  Such 
enhancements  are  proposed  to  be 
effective  at  the  beginning  of  the  next 
storage  cycle,  to  commence  Jure  1.  1992 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of  its 
customers  and  interested  state 
commissions. 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  of  protest  with  the  Federal 
Energy  Regulatory  Commission  825 
North  Capital  Street,  NW  .  'Washington. 
DC  20426,  in  accordance  with  rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  SS.-i  214 
and  385.211).  All  such  petitions  of 
protests  must  be  filed  on  or  before  April 
13,  1992.  protests  will  be  considered  by 
the  Commission  in  determining  'he 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petit. on  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CasheQ, 
Secretary 

IFR  Doc  92-8379  Filed  4-l(M^2.  8;45  am] 
BIlXtflQ  COOC  (717-0'»-ll 


IDockel  No.  RP91-15O-O03] 

Northwest  Ptpeline  Corp.;  Change  In 
FERC  Gas  Tariff 

.^pn!  6,  1992. 

Take  notice  that  on  April  1.  1992, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FEJiC  Gas  Tanff.  First  Revised 
Volume  No  \-A.  Second  Revised  Sheet 
No.  416. 

Northwest  states  that  the  purpose  of 
the  filing  is  to  comply  with  the 
December  18,  1991  ]o;nt  Offer  of 
Settlement  (Settlement)  and  the  March 
24  letter  order  issued  by  the  Commission 
in  the  above  referenced  docket 
Northwest  states  that  Sheet  No   ■W- 
duplicates  the  F\o  Forma  Shef*  \v  416 
filed  with  the  Settlement,  and  p:,,v;aes 
that  Northwest's  delivery  point  priority 
will  coincide  with  the  first  iisn.m  of  such 
delivery  points  by  shippers  on  t'^e 
Northwest  system  where  a  constraint 
condition  exists  at  the  delivery  point. 

.Northwest  requests  an  effective  date 
of  May  2,  1992  for  the  tendered  sheet. 

Northwest  states  that  a  copy  of  the 
filing  is  being  served  on  all  parties  nf 
record  in  this  docket.  Northwest's 
jurisdictional  customer  list  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  DC  20426,  m  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385,211   All  such  protests  should  be  filed 
on  or  before  April  13.  1992  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lxiis  D  Cashell. 
>r,  rftary 
IFR  Doc,  92-ft3-4  Fued  4-10-92,  8.45  arr.j 

BILLltW  COM  «717-01-»l 


F.rst  Revised  She«t  No  518 
Sheet  No8.  519  ilirough  6()0 

Th»  r.!!7(  s.    ^  *  is  filing  is  to  correct 
pagination  ermrs  present  In  Northwest's 
filing  made  on  March  17  in  this  docket 
number. 

Northwest  has  requested  an  effective 
date  of  April  17, 1992  for  the  tendered 
sheets.  A  copy  of  this  filir\g  is  being 
served  on  Northwest's  jurisdictional 
customer  list  and  affected  state 
regulatory  commissions. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commissioo, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
wdth  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  April  13  i  •'.    FYotests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lots  D.  Cashell, 
Secretary. 
[FR  Doc.  92-«378  Filed  4-10-92;  8:45  am] 

BHirWG  CO0€  6717-01-M 


(Docket  No.  RP92-141-001) 

Northwest  Pipeline  Corp^  Changes  in 
FERC  Gas  Tariff 

■\p'i!  6.  1992 

Take  notice  that  on  March  2,i,  1992 
Northwest  Pipeline  Corporation 
("Northwest")  tendered  the  following  for 
filing  and  acceptance  to  be  a  part  of  its 
FERC  Gas  Tariffi 

Fir's!  Revised  Volume  No.  1-A 

First  Revised  Sheet  No  509 
First  Revised  Sheet  No  517 


[  Docket  No.  TM92"'^3-5i OCKD  anci  PM?    "  *  '  - 

OOCi 

Ouestar  Pipeline  Co-:  Tartff  Fllinq 

Apnl  6. 1992. 

Take  notice  that  Questar  Pipeline 
Company  on  April  2. 1992.  tendered  for 
filing  and  acceptance  Eighteenth 
Revised  Sheet  No.  12.  Fourth  Revised 
Sheet  No.  12A.  First  Revised  Sheet  No. 
19.  and  Original  Sheet  No.  19A  to 
Original  Volume  No.  1,  of  its  FERC  Gas 
Tariffi 

Questar  states  that  these  tariff  sheets 
(1)  remove  from  the  Statement  of  Rates 
to  Original  Volume  No.  1  the  initial  fixed 
monthly  pipeline  supplier  charge 
appHcable  to  the  direct  recovery  of 
certain  buyout/buydown  costs  assigned 
to  it  by  Northwest  Pipeline  Corporation 
and  (2)  implement  a  tariff  provision  to 
allow  Questar  to  recover  certain  take- 
or-pay  related  costs  assigned  to  it  by 
Colorado  Interstate  Gas  Company. 

Questar  requests  an  effective  date  of 
May  1. 199Z  for  the  proposed  tariff 
sheets  and  states  that  this  filing  has 
bet  r  sr  "At  d    pen  Interested  parties  and 
the  Lit.ih  «:\c  Wyoming  public  service 
comml!<sio^.^ 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
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Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  rules 
385.211  and  385.214  of  the  Commission's 
Rules  and  Regulations  (18  CFR  385.211 
arid  385.214).  All  such  motions  or 
p-otests  should  be  filed  on  or  before 
.-\p.".l  13.  1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
nspection  in  the  Public  Reference 
Room. 

Lois  D  Cashell,  | 

Secretary: 
[FR  Doc.  92-6380  Filed  4-10-«2;  8:45  am) 

BIUJHG  COO€  S--'-0'-M 


(Docket  No.  CP91-2021-O0O  srl  CP92-431- 

OOC: 

Questar  Pipeline  Co..  Site  Visit  April  6, 
1992. 

This  is  to  inform  all  parties  to  the 
proceeding  in  the  above  dockets  that  the 
staff  of  the  Federal  Energy  Regulatory 
Commission  will  conduct  a  site  visit  of 
Questar's  Muddy  Creek  and  Skull  Creek 
Interconnects  on  April  20  and  21, 1992. 
The  purpose  of  the  staffs  inspection  is 
to  determine  if  the  facihties  constructed 
in  the  above  dockets  are  in  compliance 
with  the  environmental  requirements  of 
section  7  of  the  Natviral  Gas  Act  and 
section  311  of  the  Natural  Gas  Policy 
Act.  respectively. 

All  parties  to  the  proceeding  are 
welcome  to  attend.  Anyone  interested 
must  provide  their  own  transportation. 
For  more  information  contact  Mr. 
Michael  Boyle  at  (202)  20ft-1003. 
Loi',  D  Cashell.  |  - 

Secretary: 
[FR  Doc.  92-8383  Filed  4-10-92;  8:45  am] 

BILLING  COC€  ST-'^i-M 


[Docket  No.  TV9 2-10-29-000) 

Transcontinental  Gas  Pipe  Line  Ccp  ; 
Tariff  Filing 

April  6. 1992.  ' 

Take  notice  that  on  April  1. 1992 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
.\o.  1,  which  tariff  sheets  are 
enumerated  in  appendix  A  attached  to 
the  filing.  The  tariff  sheets  are  proposed 
to  be  effective  on  May  1, 1992. 


The  purpose  of  the  instant  filing  is  to 
calculate  Transco's  Year  5  PSP  charges 
for  the  Annual  Recovery  Period  May  1. 
1992  through  April  30, 1993  pursuant  to 
Sections  29,  32.  34,  and  36  of  the  General 
Terms  and  Conditions  of  Transco's 
Volume  No.  1  Tariff. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to 
customers,  State  Commissions  and  other 
interested  parties.  In  accordance  with 
provisions  of  S  154.16  of  the 
Commission's  Regulations,  copies  of  this 
filing  are  available  for  public  inspection, 
during  regular  business  hours,  in  a 
convenient  form  and  place  at  Transco's 
main  offices  at  2800  Post  Oak  Boulevard 
in  Houston.  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission  s 
Rules  and  Regulations.  All  such  motions 
or  protest  should  be  filed  on  or  before 
April  13. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  8er\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  92-8381  Filed  4-10-92;  8:45  am] 

nUJNO  COOE  6717-01-M 

[Docket  No.  TA92- 1-43-001] 


Williams  Natural  Gas 
of  Tariff  Sheets 


;o  :  Wittidrawal 


April  6, 1992. 

Take  notice  that  on  March  9, 1992, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  its  withdrawal  of 
Second  Revised  Sheet  Nos.  232  and  233, 
which  were  included  in  its  annual  PGA 
filing  made  in  the  above-referenced 
docket  on  February  28. 1992.  WNG 
states  that  the  notice  of  withdrawal 
does  not  affect  the  other  tariff  sheets 
filed  on  February  28. 1992. 

WNG  states  that  copies  of  the 
withdrawal  are  being  served  on  all 
jurisdictional  sales  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 


with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  April  13,  1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  sen.-e  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell. 
Secretary: 
[FR  Doc.  92-8377  Filed  4-10-92:  8:45  am) 

BILUNG  COOe  6717-01-11 


Office  of  Conservation  and 
Renewable  Energy 

[CaseNo.  F-0451 

Energy  Conservation  Program  for 
Consumer  Products;  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
Amana  Refrigeration,  Inc. 

agency;  Office  of  Conservation  and 
Renewable  Energy.  Department  of 
Energy. 

SUMMARY:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
Amana  Refngeration.  Inc.  (Am.ana)  from 
the  existing  Department  of  Energy 
POE)  test  procedure  for  furnaces 
regarding  blower  time  delay  for  the 
company  s  GUC  hne  of  condensing 
furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Amana. 
Amana's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  DOE 
furnace  test  procedure  relating  to  the 
blower  time  delay  specification.  Amana 
seeks  to  test  using  a  blower  delay  time 
of  30  seconds  for  its  GUC  line  of 
condensing  furnaces  instead  of  the 
specified  1.5-minute  delay  between 
burner  on-tim.e  and  blower  on-time. 
DOE  is  soliciting  comments,  data,  and 
information  respecting  the  Petition  for 
Waiver. 

dates:  DOE  will  accept  comments,  data, 
and  information  not  later  than  May  13. 
1992. 

ADDRESSES:  Written  comments  and 
statemiCnts  shall  be  sent  to:  Department 
of  Energy.  Office  of  Conservation  and 
RenewaiDie  Energy.  Case  No.  F-045,  Mail 
Stop  CE-90.  room"6B-025,  Forrestal 
Building.  1000  Independence  Avenue, 
SW..  Washington,  DC  20585.  (202)  53&- 
3012. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H,  Nassen,  U.S.  Department  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy.  Mail  Station  CE- 
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43,  Forrestal  Building,  1000 

Independence  Avenue,  SW.. 

Washington,  DC  20585.  (202)  586-9127 
Eugene  Margolis,  Esq.,  U.S.  Department 

of  Energy,  Office  of  General  Counsel. 

Mail  Station  GC-41,  Forrestal 

Building,  1000  Independence  Avenue, 

SW..  Washington.  DC  20585,  (202) 

586-9507. 
SUPf>l£MeMTARY  iNFOftMATtON:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Public  Uw  94-163,  89  stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (N'ECPA). 
Public  Law  95-619.  92  slat,  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12.  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
JHiblic  Law  100-357,  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energj- 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430,  subpart  R 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26, 1980,  crpatmg  the  waiver 
process.  45  FR  64108.  Thereafter  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
.Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  IX)E 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823,  November  26, 
1986. 

The  waiver  process  allows  the 
.Assistant  Secretary  to  waive 
tempor.^nly  test  procedures  for  a 
partictlrfp  basic  model  when  a  petitioner 
shows  that  the  basic  mode!  contains  one 
or  more  design  characteristics  which 
prevent  testing  accordmg  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effturt  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 


Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Intenm  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary 

On  January  9,  1992,  Amana  filed  an 
Application  for  Intenm  Waiver 
regarding  blower  time  delay  Amanij  s 
Application  seeks  an  Interim  Waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulation  air  blower-  Instead, 
Amana  requests  the  allowance  to  test 
using  a  30-second  blower  time  delay 
when  testing  its  GUC  line  of  condensing 
furnaces.  Amana  states  that  the  3C>- 
second  delay  is  indicative  of  how  these 
furnaces  actually  operate.  Such  a  delay 
results  in  an  energy  savings  of 
approximately  1.7  percent.  Since  current 
DOE  test  procedures  do  not  address  this 
variable  blower  time  delay.  Amana  asks 
that  the  Intenm  Waiver  be  granted 

Previous  waivers  for  this  type  of 
timed  blower  delay  control  have  been 
granted  by  DOE  to  Coleman  Company, 
50  FR  2710.  January  18,  1985;  Magic  Chef 
Company  50  FR  4i553,  October  11. 1985; 
Rheem  Manufacturing  Company,  53  FR 
4a5~4.  December  1,  1988.  .55  FR  3253, 
January  31,  1990.  and  56  FR  2920. 
January  25,  1991;  Trane  Company .  54  FR 
19228,  May  4,  1989.  and  56  FR  6021, 
Februarv  14,  1991;  U^nnox  industries,  55 
FR  50224,  December  5,  1990:  DMO 
industnes,  56  FR  4622,  February  5,  1991; 
Heil-Quaker  Corporation.  56  FR  b019. 
February  14,  1991,  Carrier  Corporation, 

56  VR  6018,  February  14.  1991   inter-City 
Products  Corporation.  55  FR  51487. 
December  14,  1990.  and  56  FR  ck)945, 
December  6,  1991;  Amana  .Kpfngeration 
Inc..  56  FT<  2:'958,  June  18,  1991,  and  56 
6394a  December  6,  1991;  Snyder  General 
Corporation,  56  FR  45960.  September  9. 
1991;  Goodman  Manufartiinng 
Corporation,  56  FR  51713,  October  15, 
1991;  Armstrong  Air  Conditioning,  Inc., 

57  FR  899.  [anuary  9.  1992;  Thermo 
l^nducts.  Inc.,  57  "FR  903,  January  9. 1992; 
and  The  Ducane  Company.  56  FR  63943, 
December  6.  1991  Thus,  it  appears  likely 
that  the  petition  for  Waiver  W:!!  be 
granted  for  blower  time  delay 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
hruing  granted  a  waiver  for  a  similar 


product  design,  it  is  in  the  public  interest 
to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above.  DOE  is 
granting  Amana  an  Interim  Waiver  for 
its  GUC  line  of  condensing  furnaces. 
Pursuant  to  paragraph  (e)  of  {  430.27  of 
the  Code  of  Federal  Regulations  part 
430,  the  following  letter  granting  the 
Application  for  interim  Waiver  to 
Amana  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
part  430.27,  DOE  is  hereby  publishing 
the  "Petition  for  Waiver"  in  its  entirety. 
The  petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information  respecting  the 
petition. 

Issued  in  Washington.  DC,  April  3. 1992. 
|.  Mil  ha«-l  Davis, 

AssisUuil  Secretary.  Conservation  and 
Renewable  Energy. 

Mr.  Milton  Hutchinson. 

Chief  Engineer.  Heating  and  Air 

Conditioning.  Amana  Refrigeration,  Inc., 
Amana,  Iowa  52204 
April  3.  1992. 

Dear  Mr.  Hutchinson;  This  is  in  response  to 
your  January  9. 1992.  Application  for  Interim 
Waiver  and  Petttion  for  Waiver  from  the 
Department  of  Energy  (DOE)  test  procedure 
for  furnaces  regarding  blower  time  delay  for 
Amana  Refrigeration.  Inc.  (Amana)  GUC  hne 
of  condensing  furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  by 
DOE  to  Coleman  Company.  50  FR  2710. 
lanuary  la  1985.;  Magic  Chef  Company.  50 
FR  41553.  October  11, 1985;  Rheem 
Manufacturing  Company,  53  FR  48574. 
December  1. 1988.  55  FR  3253,  January  31. 
199a  and  56  FR  2920,  January  25, 1991;  Trane 
Company,  54  FR  19226.  May  4. 1989,  and  56 
FR  e021,  February  14, 1991;  Lennox 
Industries,  55  FR  50224,  December  5. 1990: 
DMO  Industries,  56  FR  4622,  Februarj  5, 1991: 
Heil-Quaker  Corporation,  56  FR  9019, 
February  14. 1991;  Carrier  Corporation,  56  FR 
601&  February  14, 1991;  Inter-City  Products 
Corporation.  55  FR  51487,  December  14.  1991. 
and  56  FR  63945,  December  ft  1991;  Amana 
Refrigeration  Inc.  56  FR  27958,  June  la  1991, 
and  56  FR  839*a  December  6,  1991;  Snyder 
General  Corporation.  56  FR  45960.  September 
9,  1991;  Goodman  Manufacturing 
Corporatioa  56  FR  51713,  October  15.  1991; 
Armstrong  Air  Conditioning.  Inc..  57  FR  899. 
January  9,  1992;  Thermo  Products,  Inc.,  57  FR 
903,  January  9, 1992;  and  The  Ducane 
Company,  56* FR  63943,  December  6.  1991. 

Amana's  Application  for  Interim  Waiver 
does  not  provide  sufficient  information  to 
evaluate  what  if  any.  economic  impact  or 
competitive  disadvantage  Amana  will  likely 
experience  absent  a  favorable  determination 
on  its  application.  However,  in  those 
instances  where  the  likely  success  of  the 
Petition  for  Waiver  has  been  demonstrated, 
based  upon  DOE  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested  and 
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rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore.  Amana's  Application  for  an 
Interim  Waiver  from  the  DOE  test  procedure 
for  its  cue  line  of  condensing  furnaces 
regarding  blower  time  delay  is  granted. 

Amana  shall  be  permitted  to  test  its  GUC 
line  of  condensing  furnaces  on  the  basis  of 
the  test  procedures  specified  in  10  CFR  part 
430.  subpart  B,  appendix  N.  with  the 
modifications  set  forth  below. 

(i)  Section  3.0  in  appendix  N  is  deleted  and 
replaced  with  the  following  paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in  section 
9  in  ANSI/ASHRAE  103-82  with  the 
exception  of  sections  9.2.2.  9.3.1.  and  9.3.2. 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  appendix 
N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  After  equilibrium  conditions  are 
achieved  following  the  cool-down  test  and 
the  required  measurements  performed,  turn 
on  the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
descnbed  above,  at  0.5  and  2.5  minutes  after 
the  main  bumer(s)  comes  on.  After  the  burner 
s'art-up.  delay  the  blower  start-up  by  1.5 
minutes  (t-).  unless:  (1)  The  furnace  employs 
a  single  motor  to  drive  the  power  burner  and 
the  indoor  air  circulation  blower,  in  which 
case  the  burner  and  blower  shall  be  started 
together  or  (2)  the  furnace  is  designed  to 
operate  using  an  unvarying  delay  time  that  is 
other  than  1.5  minutes,  in  which  case  the  fan 
control  shall  be  permitted  to  start  the  blower 
or  (3)  the  delay  time  results  in  the  activation 
of  a  temperature  safety  device  which  shuts 
off  the  burner,  in  which  case  the  fan  control 
shall  be  permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  control  is  adjustable,  set 
it  to  start  the  blower  at  the  highest 
temperature.  If  the  fan  control  is  permitted  to 
start  the  blower,  measure  time  delay,  (t-), 
using  a  stop  watch.  Record  the  measured 
temperatiires.  During  the  heat-up  test  for  oil- 
fueled  furnaces,  maintain  the  draft  in  the  flue 
pipe  within  ±  0.01  inch  of  water  column  of 
the  manufacturer's  recommended  on-period 
draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  revoked  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  180- 
day  period,  necessary. 

Sincerely, 
J.  Michael  Davis. 

Assislant  Secretary.  Conservation  and 
Renewable  Energy. 
lanuary  9,  1992. 

Assistant  Secretary,  Conservation  & 

Renewable  Energy, 
United  States  Department  of  Energy,  1000 

Independence  Avenue,  SW,  Washington, 

DC  20585. 


Subject:  Petition  for  Waiver  and  Application 
for  Interim  Waiver 

Gentleman:  This  is  a  Petition  for  Waiver 
and  Application  for  Interim  Waiver 
submitted  pursuant  to  title  10  CFR  430.27,  as 
amended  14  November  1986.  Waiver  is 
requested  from  the  test  procedures  for 
measuring  the  Energy  Consumption  of 
Furnaces  found  in  appendix  N  of  subpart  B  to 
part  430,  specifically  the  section  requiring  a 
1.5  minute  delay  between  burner  ignition  and 
start-up  of  the  circulating  air  blower. 

Amana  Refrigeration,  Inc.  requests  a 
waiver  from  the  specified  1.5  minute  delay, 
and  seeks  authorization  in  its  furnace 
efficiency  test  procedures  and  calculations  to 
utilize  a  fixed  timing  control  that  will 
energize  the  circulating  air  blower  30  seconds 
after  gas  valve  ignition.  A  control  of  this  type 
with  a  fixed  30  second  blower  on-time  will  be 
utilized  in  our  GUC  line  of  high  efficiency 
condensing  furnaces. 

The  current  test  procedure  does  not  credit 
Amana  for  additional  energy  savings  that 
occur  when  a  shorter  blower  on-time  is 
utilized.  Test  data  for  these  furnaces  with  a 
30  second  delay  indicate  that  the  heat-up 
cycle  energy  losses  will  decrease,  the  amount 
of  condensate  generated  during  the  cyclic 
condensate  test  will  increase,  and  the  overall 
furnace  AFUE  will  increase  up  to  1.7 
percentage  points.  Copies  of  the  confidential 
test  data  confirming  these  energy  savings  will 
be  forwarded  to  you  upon  request. 

Amana  Refrigeration  is  confident  that  this 
waiver  will  be  granted,  as  identical  waiver 
requests  for  the  Amana  GUD.  GUX  and  GCC 
ssries  furnaces  have  been  approved  in  the 
past  by  the  Department  of  Elnergy. 

Manufacturers  that  domestically  market 
similar  products  are  being  sent  a  copy  of  this 
Petition  for  Waiver  and  Application  for 
Interim  Waiver. 

Sincerely,     • 
C.  Milton  Hutchinson. 

Chief  Engineer,  Heating  and  Air  Conditioning, 
Amana  Refrigeration,  Inc. 
(FR  Doc.  92-8328  Filed  4-10-92;  8:45  am) 

BILUNO  COOE  64SO-01-M 


[C8M  No.  F-046] 

E'ne^gy  Conservation  Program  for 

ConsjfT^er  Products:  Granting  of  ttie 

App^ca'ior'  *o^  ipte-nr^  Waiver  and 
Pubhsf^n.;;  :"  '-'6  Petition  for  Waiver  of 

Ama-ia  Re*'' ^er aiiorv  inc 

agency:  Office  of  Conservation  and 

Renewable  Energy,  Department  of 

Energy. 

action:  Decision  and  order. 

summary:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
Amana  Refrigeration,  Inc.  (Amana)  from 
the  existing  Department  of  Energy 
(DOE)  test  procedures  for  furnaces 
regarding  blower  time  delay  for  the 
company's  GUI.  GCI.  and  GSI  series  of 
induced  draft  furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Amana. 


.•\mana's  Petition  for  Wavier  requests 
DOE  to  grant  relief  from  the  DOE 
furnace  test  procedure  relating  to  the 
blower  time  delay  specification.  Amana 
seeks  to  test  using  a  blower  delay  time 
of  30  seconds  for  "its  GUI,  GCI,  and  GSI 
series  of  induced  draft  furnaces  instead 
of  the  specified  1.5-minute  delay 
between  burner  on-time  and  blower  on- 
time.  DOE  IS  soliciting  comments,  data, 
and  information  respecting  the  Petition 
fo-  Wavier. 

DATES:  DOE  will  accept  comments,  data. 
and  information  not  later  than  May  13, 

1992 

ADDRESSES:  Written  comments  and 

statements  shall  be  sent  to:  Department 
of  Energy.  Office  of  Conservation  and 
Renewable  Energy,  Case  No.  F-046,  Mail 
Stop  CE-90,  room  6B-025,  Forrestal 
Building,  1000  Independence  Avenue. 
SW..  Washington.  DC  20585,  (202)  586- 
0561, 
FOR  FURTHER  INFORMATION  CONTACT; 

Cyrus  H.  Nassen,  U.S.  Department  of 

Energy,  Office  of  Conservation  and 

Renewable  Energy.  Mail  Station  CE- 

43,  Forrestal  Buildmg,  1000 

Independence  Avenue.  SW.. 

Washington,  DC  20585.  (202)  586-9127. 
Eugene  Margolis.  Esq.,  U.S.  Department 

of  Energy,  Office  of  General  Counsel. 

Mail  Station  GC-41,  Forrestal 

Building.  1000  Independence  Avenue. 

SW.,  Washington.  DC  20585,  (202)     -'' 

588-950" 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Prrgram  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCAfPublic  Law  94-163.  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conse^^•atlon  Policy  Act  (NECPA), 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12.  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Pijblic  Law  100-357.  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consimier 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  i 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  pari 
430.  subpart  B 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430,27  on 
September  26,  1980.  creating  the  waiver 
process.  45  FR  64108.  Thereafter  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
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Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  PR  42823.  November  26, 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporanly  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  charactenstics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  matenally 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver, 

Tlie  Interim  Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  January  9,  1992.  Amana  filed  an 
Application  for  Interim  Waiver 
regarding  blower  time  delay.  Amanas 
Apphcation  seeks  an  Interim  Waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blower.  Instead. 
Amana  requests  the  allowance  to  test 
using  a  30-8econd  blower  time  delay 
when  testing  its  GUI,  GCI,  and  GSI 
series  of  induced  draft  furnaces.  Amana 
states  that  the  SO-second  delay  is 
indicative  of  how  these  furnaces 
actually  operate.  Such  a  delay  results  in 
an  energy  savings  of  approximately  0  8 
percent.  Since  current  DOE  test 
procedures  do  not  address  this  variable 
blower  time  delay,  Amana  asks  that  the 
Interim  Waiver  be  granted. 

Previous  waivers  for  this  type  of 
timed  blower  delay  control  have  been 
granted  by  DOE  to  Coleman  Company. 
50  FR  4710,  January  18,  1985;  Magic  Chef 
Company,  50  FR  41553.  October  11, 1985; 
Rheem  Manufacturing  Company.  53  FR 


48574,  December  1,  1988,  55  FR  3253. 
January  31, 1990,  and  56  FR  2920. 
January  25,  1991;  Trane  Company.  M  VP- 
19226,  May  4, 1989,  and  56  FR  6021 
February  14,  1991;  Lennox  Industries.  55 
FR  50224,  December  5.  1990;  DMO 
Industries.  56  FR  4622,  February  5.  1991; 
Heil-Quaker  Corporation.  56  FR  6019, 
February  14.  1991;  Carrier  Corporation, 

56  FR  6018.  February  14.  1991;  Inter-City 
Products  Corporation.  55  FR  51487, 
December  14,  1990,  and  56  FR  63945. 
December  6.  1991;  Amana  Refrigeration 
Inc.,  56  FR  27958,  June  18.  1991,  and  56 
63940.  December  6,  1991;  Snyder  General 
Corporation.  56  FR  45960.  September  9, 
1991;  Goodman  Manufacturing 
Corporation.  56  FR  51713,  October  15. 
1991;  Armstrong  Air  Conditioning.  Inc., 

57  FR  899,  January  9,  1992;  Thermo 
Products.  Inc..  57  FR  903.  January  9. 1992; 
and  The  Ducane  Company,  56  VR  63943. 
December  6, 1991.  Thus,  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted  for  blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public  interest 
to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  'he  above,  DOE  is 
granting  .^mana  an  Interim  Waiver  for 
its  GUI.  GCI.  and  GSI  senes  of  induced 
draft  furnaces.  Pursuant  to  paragraph  (e) 
of  §  430.27  of  the  Code  of  Federal 
Regulations  part  430.  the  following  letter 
granting  the  Application  for  Interim 
Waiver  to  Amana  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
pari  430.27.  DOE  is  hereby  publishing 
the  "Petition  for  Waiver"  in  its  entirety. 
The  petition  contains  no  confidential 
information.  DOE  solicits  comments. 
data,  and  information  respecting  the 
petition. 

Issued  in  Washington.  DC,  April  6, 1992. 
].  Michale  Da\is, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 
Mr.  Milton  Hutchinson. 
Chief  Engineer,  Heating  and  Air 

Conditioning,  Amana  Refrigeration.  Inc., 
Amana.  Iowa  52204. 
April  6.  1992, 

Dear  Mr.  Hutchinson:  This  is  in  response  to 
your  lanuary  9.  1992.  .Application  for  Interim 
Waiver  and  Petition  for  Waiver  from  the 
Department  of  Energj  (DOE)  test  procedure 
for  furnaces  rp^aniing  blower  time  delay  for 
Ajnana  Refrigeration.  Inc,  (Amana)  GUI.  GCI. 
and  GSI  series  of  induced  draft  furnaces. 

Previous  wai\ers  for  this  type  of  timed 
blower  delay  control  have  been  granted  by 
DOE  to  Coleman  Company,  50  FR  2710, 
January  IS.  1985,  Magic  Clief  Company.  50  FR 
4155,'}.  October  11.  1985.  Rheem 


Manufacturing  Company.  53  FR  48574. 
December  1.  1988.  55  FR  3253.  January  31. 
1990.  and  56  FR  2920,  January  25, 1991;  Trane 
Company.  54  FR  19226,  May  4, 1989.  and  56 
FR  6021,  Febrtary  14, 1991;  Unnox 
Industries,  55  FR  50224,  December  5, 1990; 
DMO  Industries,  56  FR  4622.  February  5. 1991; 
Heil-Quaker  Corporation.  56  FR  6019, 
February  14, 1991:  Carrier  Corporation,  56  FR 
6018,  February  14. 1991;  Inter-City  Products 
Corporation,  55  FR  51467,  December  14. 1991. 
and  56  FR  63945,  December  6  1991;  Amana 
Refrigeration,  Inc.,  56  FR  27958,  June  1&  1991, 
and  56  FR  63940,  December  6  1991;  Snyder 
General  Corporation.  56  FR  459ea  September 
9, 1991;  Goodman  Manufacturing 
Corporation.  56  FR  51713,  October  15. 1991: 
Armstrong  Air  Conditioning.  Incx.  57  FR  699. 
January  9. 1992:  Thermo  Products,  Inc.,  57  FR 
903,  January  9. 199Z  and  The  Ducane 
Company,  56  FR  63943.  December  6. 1991. 

Amana's  Application  for  Interim  Waiver 
does  not  provide  sufficient  information  to 
evaluate  what,  if  any,  economic  impact  or 
competitive  disadvantage  Amana  will  likely 
experience  absent  a  favorable  determination 
on  its  apphcation.  However,  in  those 
instances  where  the  likely  success  of  the 
Petition  for  Waiver  has  been  demonstrated, 
based  upon  DOE  having  granted  a  waiver  for 
a  similar  product  design,  it  is  In  the  public 
interest  to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore.  Amana's  Application  for  an 
Interim  Waver  from  the  DOE  test  procedure 
for  its  GUI.  GCI.  and  GSI  series  of  induced 
draft  furnaces  regarding  blower  time  delay  is 
granted. 

Amana  shall  be  permitted  to  test  its  line  of 
GUI,  GCI.  and  GSI  series  of  induced  draft 
furnaces  on  the  basis  of  the  test  procedures 
specified  in  10  CFR  part  430,  subpart  B. 
appendix  N,  with  the  modifications  set  forth 
below. 

(1)  Section  3.0  in  appendix  N  Is  deleted  and 
replaced  with  the  following  paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in  section 
9  in  ANSI/ASHRAE  103-82  with  the 
exception  of  sections  9JJ.2,  9.3.1,  and  9.3.2. 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  Appendix 
N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  After  equilibrium  conditions  are 
achieved  following  the  cool-down  test  and 
the  required  measurements  performed,  turn 
on  the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  bumer(8)  comes  on.  After  the  burner 
start-up,  delay  the  blower  start-up  by  1.5 
minutes  (t-).  unless:  (1)  The  furnace  employs 
a  single  motor  to  drive  the  power  burner  and 
the  indoor  air  circulation  blower,  in  which 
case  the  burner  and  blower  shall  be  started 
together  or  (2)  the  furnace  is  designed  to 
operate  using  an  unvarying  delay  time  that  is 
other  than  15  minutes,  in  which  case  the  fan 
control  shall  be  permitted  to  sUrt  the  blower, 
or  (3)  the  delay  time  results  in  the  activation 
of  a  temperature  safety  device  which  shuts 
off  the  burner,  in  which  case  the  fan  control 
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shall  be  perm^tevi  to  start  the  biov^er  In  the 
latter  case,  if  the  fan  control  i«  adjustable,  set 
it  to  start  the  blower  at  the  highest 
temperature.  If  the  foa  coDtiol  is  pennltted  to 
start  the  blower,  measure  time  delay',  (t-), 
using  a  stop  watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for  oil- 
fueled  furnaces,  maintain  the  draft  in  the  flue 
pipe  within  ±0.01  inch  of  water  column  of 
the  manulactnrcr's  recommended  on-period 
draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
a'lesations  submitted  by  the  company.  This 
I."  ;er;.-n  Waiver  may  be  revoked  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  Interira  Waiver  shall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver.  whiche\'er  is  sooner, 
and  may  be  extended  for  an  additional  180- 
day  period,  if  necessary. 

Sincerely.  I 

|.  Michael  Da^is, 

AsstsUint  Secretary.  Conservation  and 
Renewable  Energy. 
Assistant  Secretary.  Conservation  & 
Renewable  Energy.  United  States 
Department  to  Energy  1000 
Independence  Avenue.  SW.  Washington. 
DC30S85 
January  9.  Ifl92. 

Subject:  Petition  for  Waiver  and  Appbcation 
for  Interim  Waiver 
Gentleman:  This  is  a  Petition  for  Waiver 
a:.d  Apphcation  for  Interim  Waiver 
submitted  pursuant  to  Title  10  CFR  43a27.  as 
amended  14  November  1986.  Waiter  is 
requested  froan  the  test  procedures  for 
measttring  the  Energy  Consumption  of 
Fumacea  found  in  appendix  N  of  subpart  B  to 
part  430.  specifically  tlie  section  requiring  a 
1.5  minute  delay  between  burner  ignition  and 
start-up  of  the  circulating  air  blower 

Amana  Refrigeration.  Inc.  requests  a 
waiver  from  the  specified  1.5  minute  delay. 
end  seeks  aathonzation  in  its  furnace 
efficiency  test  procedures  and  calculations  to 
utilize  a  fixed  timing  control  that  will 
energize  the  circulating  air  blower  30  seconds 
after  gas  valve  ignition.  A  control  of  this  type 
wtth  a  fixed  TO  second  blower  on-time  will  be 
utilized  in  our  CL'I.  CCl  and  GSI  lines  of 
induced  draft  Furnaces. 

The  current  test  procedure  does  not  credit 
Amana  for  additional  energy  savings  that 
occur  when  a  shorter  blower  on-time  is 
utilized.  Test  data  for  these  furnaces  with  a 
30  second  delay  indicate  that  the  overall 
furnace  AFUE  will  Increase  approximately  0- 
8  percetTt  compared  to  the  same  furnace 
when  tested  with  the  1.5  minute  delay.  Copies 
of  the  confidential  test  data  confirming  These 
energy  savings  will  be  forwarded  to  ytm  upon 
request. 

Amana  Refrigeration  is  confident  that  this 
waiver  will  be  granted,  as  similar  waivers 
have  been  granted  in  the  past  to  Coleman 
Company.  Magic  Chef  Company,  Rheem 
Manufacturing,  the  Trane  Company  and 
others.  Smiilar  waiver  requests  for  the 
Amana  CUD,  GUX.  and  GCC  senes 
fu-nances  have  already  been  approved  by  the 
Department  of  Energy 


Manufacturers  that  domestically  market 
similar  prodiicls  are  being  sent  a  copy  of  this 
Petition  for  Waiver  and  Application  for 
Interim  Waiver. 

Sincerely, 
C.  Milton  Hatchinsoo. 

Chief  Engineer  Heating  and  AirCondHioning 
Amana  Refrigeration.  Inc. 
(FR  Doc.  92-8470  Filed  4-10-92;  8:45  am) 
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Office  o*  Fossil  Energy 
[Docne-  Kc   PP-95i 

Ficodplatn /Wetland  Irvotvement  tor 

an  Etectnctty  Export  Autriorization; 
M.3'-i*?  PubJ'c  Service  Co 

agcncy;  Oiuce  oi  i-ossu  t-nergy. 

Department  of  Energy. 

AC^L'jN  Notice  of  fkxjdplain/wetland 

unui^ciiienL 

SUMMAMV:  Maine  Public  Service 
Company.  Alternative  Energy.  Inc.,  and 
Northeast  Empire  Limited  Partnership 
*2  have  applied  to  the  Office  of  Fossil 
Energy  of  the  Department  of  Energy 
(DOE)  pursuant  to  section  202(e)  of  the 
Federal  Power  Act  for  authorization  to 
transmit  electric  energy  to  a  foreign 
country.  The  energy  to  be  exported 
would  be  produced  by  a  39-megawatt, 
wood-btiming  electric  powerplant  to  be 
constructed  in  Aahlani  Maine.  A  2.7- 
mile  long  69-kilovolt  (kV)  transmission 
line  also  would  be  constructed  to 
connect  the  powerplant  to  an  existing 
138-kV  transmission  line  which  crosses 
the  U.S.-Canadicin  border.  This 
application  was  noticed  in  the  Federal 
Register  on  February  3, 1992  (57  FR 
4011). 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain/wctland 
environmental  review  requirements  (10 
CFR  part  1022),  DOE  will  prepare  a 
floodplain  and/or  wetland  assessment 
for  the  proposed  project,  to  be 
incorporated  into  the  environmental 
assessment  of  the  proposed  action  that 
is  being  prepared  in  compliance  with 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  42  U.S.C.  4321  et  seq..  and  the 
jnrplementing  CEQ  Regulations,  42 
U.S.C.  4371  et  seq.  Maps  and  further 
information  are  available  from  DOE  at 
the  address  shown  below  for  the  Office 
of  Fuels  Programs, 

DATES:  Comments  are  due  on  or  before 
*:■-"'  ".?,  ""^oz. 

AOOffESSES.  Send  comments  to:  Wairen 
E.  Williama.  Office  of  Coal  &  Eiectncity 
(FE-52).  Office  of  Fuels  Programs  Office 
of  Fossil  Energy,  Department  of  Ene"^ 
1000  Independence  Avenue.  SW., 
Washington,  DC  20585. 


FOR  FURTMEA  IMFORMATION  CONTACT: 

On  general  DOE  floodplaln/wetlands 
prviTOnmental  review  requirements  or 
the  status  of  a  NEPA  review,  contact 
Carol  M.  Borgstrom.  Director.  Office -of 
NEPA  Oversight  EH-25,  U.S 
Department  of  Energy,  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  Telephone  (202) 
58&-4600  or  1-800-472-2756 

Issued  in  Washinsftcin.  DC,  Apri!  6  tw: 

Charles  F,Vacek. 

Deputy  Assistant  Secretary  for  Fuels 

Pn:>grams.  Office  of  Fossil  Energy 

!FB  Doc  92-84r4  Filed  4-1&-P2:  8  45  am] 
BIUJ»«1  CO0£  MSO-OI-II 


[Fe  Oocttet  Mo.  92-0»-NG1 

Atcom  Tradittg  Co^  Inc.;  Application  to 
Export  Natural  Gas  to  Mexico 

agency:  Df-partnient  of  Energy.  Office  of 
Fos,-.i]  Energy'. 

action:  Notice  of  application  for 
blanitet  authonzation  to  export  natural 
gas  to  Mexico. 

SUMMARY  The  Office  of  Fossil  Fjiergy 
iFE;  of  the  Department  of  Energy  fDOF.) 
gives  notice  of  receipt  on  February  3, 
1992,  of  an  application  filed  by  Aicom 
Trading  Company,  Inc.  (Alcorn) 
requesting  blanket  authonzation  to 
export  up  to  100  Bcf  of  natural  gas  to 
Mexico  over  a  two-year  penod 
beginning  wTth  the  date  of  first  delivery. 
/Ucorn  states  it  would  use  existing 
pipeline  facilities  to  implement  the 
pn-posed  ex.ports  and  would  advise 
DOE  of  the  date  of  first  delivery  and 
submit  quarterly  reports  detailinE  each 
transaction. 

The  application  is  filed  under  section 
3  of  the  .Na'ural  Gas  .A.ct  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-12^  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable. 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p  m  ,  eastern  time.  May  13. 1992, 

ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50.  1000  Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  .'58&-9478, 
FOR  FURTMEH  INFORMATION  CONTACT: 
C  Frank  Duchaine.  Jr  ,  Office  of  Fuels 
Programs.  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3H-087.  FE-53.  1000 
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Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  58&-8233. 
Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy. 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042,  GC-14,  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585,  (202)  586-6667 
SUPPLEMENTARY  INFORMATION:  Alcom   a 
Texas  corporation  with  its  pnncipal 
place  of  business  in  Houston,  Texas, 
requests  authorization  to  export  natural 
gas  purchased  from  U.S.  supplies  to. 
among  others,  Petroleos  Mexicanos 
(Pemex)  for  local  distribution  by  Pemex 
to  industrial,  commercial  and  residential 
users.  All  sales  would  result  from  arms- 
length  negotiations,  and  prices  would  be 
determined  by  market  conditions. 

The  export  application  will  be 
reviewed  under  section  3  of  the  Natural 
Gas  .Act  and  the  authority  contained  in 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127,  In  deciding  whether  the 
proposed  export  is  m  the  public  interest, 
domestic  need  for  the  natural  gas  will  be 
considered,  and  any  other  issue 
determined  to  be  appropriate,  including 
whether  the  arrangement  is  consistent 
with  DOE  policy  of  promoting 
competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  on  these  matters  as 
they  relate  to  the  requested  export 
authority.  The  applicant  asserts  there  is 
no  current  need  for  the  domestic  gas 
that  would  be  exported  under  the 
proposed  arrangement.  Parties  opposing 
this  arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEP.A  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 


any  decision  on  the  application  must, 
however,  file  a  motion  to  mtervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceedinv 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention, and  v^ritten  comments  must 
meet  the  requirements  that  are  specified 
by  the  regulations  in  10  CPR  pari  59t), 
Protests,  motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comment"! 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  above  address. 

It  IS  intended  that  a  decisional  record 
will  be  developed  on  the  application 
thrtiugh  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues,  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided. 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  pohcy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Alcorn's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 


Room.  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

IsRvied  in  Washington,  DC,  April  6. 1992. 
'  ;har!e*  F   \  acek. 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  92-8473  Filed  4-10-92;  8:45  am) 
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(Docket  No  FE  C&E  92-04  Certtttcaiior- 
Notice— 97) 

Filing  Certification  of  Compliance  Coaf 
Capability  of  Mew  Electric  Powerp  ant 
Pursuant  to  Provisions  of  the 
Powerplant  and  Industrial  Fuel  Use 
Act.  as  Amended 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
action:  Notice  of  filing. 

summary:  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA), 
as  amended  (42  U.S.C.  8301  et  seq). 
provides  that  no  new  electric 
powerplant  may  be  constructed  or 
operated  as  a  base  load  powerplant 
vdthout  the  capability  to  use  coal  or 
another  alternative  fuel  as  a  primary 
energy  source  (FUA  section  201(a).  42 
U.S.C.  8311  (a),  supp.  V.  1987).  In  order 
to  meet  the  requirement  of  coal 
capability,  the  owner  or  operator  of  any 
new  electric  powerplant  to  be  operated 
as  a  base  load  powerplant  proposing  to 
use  natural  gas  or  petroleum  as  its 
primary  energy  source  may  certify, 
pursuant  to  FUA  section  201(d).  to  the 
Secretary  of  Energy  prior  to 
construction,  or  prior  to  operation  as  a 
base  load  powerplant,  that  such 
powerplant  has  the  capability  to  use 
coal  or  another  alternate  fuel.  Such 
certification  establishes  compliance 
with  section  201(a)  as  of  the  date  if  is 
filed  with  the  Secretary.  The  Secretary 
:=  Ti  :ired  to  publish  in  the  Federal 
k(  >;ister  a  notice  reciting  that  the 
certification  has  been  filed.  One  owner 
and  operator  of  a  proposed  new  electric 
base  load  powerplant  has  filed  a  self- 
certification  in  accordance  with  section 
201(d). 

Further  inform. i'     ■    ■  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 

below, 

SUPPLEMENTABV  INFORMATION:  The 

!■    .'  ^i^  .i.g  ;  ^  ■■'  i  ,:  ■  ;  ■  'I-'  '  ued  a  self- 
certification: 
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Name 


Date  Type  0* 


Megawatt 
I   capacity 


Locafkon 


Geofge'owi — ZogiS'^^rttxy  LP  Rjchmond.  VA- 


68  9  ■  Washington, 
DC 


Amendments  to  the  FUA  on  May  21, 
1987  (Public  Law  100-42).  altered  the 
general  prohibitions  to  include  only  new 
eiectnc  base  load  powerplants  and  to 

provide  *^or  the  set  {-certification 
p-ocetiure 

rh;s  self-certification  may  be 
-pvpwed  in  the  Office  of  Fuels 
ProKrams.  Fossi!  Energy,  room  3F-056, 
PE-52.  Forrpfita;  Buildrra  1000 
Iriieppr.aencp  .Avenu*;,  SVV., 
W  ishington  E)C,  20585.  or  for  further 
["•'orindtion  call  Myra  Couch  at (202) 
588-6769. 

Issued  in  Washington.  DC  on  Aprils.  1992 
Chai4«a  F.  Vacek. 

Di'ptrty  AssTStoTtt  Secretary  for  Fuels 
Prn^rrrms.  Office  of  Fossil  Energy 
•n?  Doc  92-8471  Filed  +-10-92;  8:45 ,mn] 


Office  of  H«aong«  and  Apoea's 

Impiemontation  /-yt  Special  Refund 
Procedure* 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
ACTION:  Notice  of  implamentation  of 
special  refund  procedures. 

summary;  The  Office  of  Hearings  and 
Appeals  (OKA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  $9,000  000,  plus 
accrueH  inter*";!    n  alleged  crude  oil  and 
refinec;  prrx-inc'  overcharge  funds 
obtained  frjm  ,^ncho^  Gasoline 
Corporation,  Ca&e  No.  KEF-O120.  The 
OiiA  has  determined  that  the  crude  oil 
portion  of  the  funds  will  be  distributed 
in  accordance  with  the  DOE's  Statement 
of  Modified  Restitutionar>  Policy 
Cop.cerntng  Crude  Oil  Overcharges,  51 
FR  2-«99  I  August  4. 1988).  The  refined 
p.tKluct  portion  of  the  funds  will  t)e 
distributed  ia  accordance  with  the 
DOE'S  spedai  refund  procedures  set 
"•'ortb  a»  10  CFP  p=ir'  205.  subpart  V. 
DATES  hwo  AOonESS£S:  Applications  for 
Refund  submwted  pursuant  to  this 
Decision  must  be  filed  in  duplicate, 
postmarked  no  later  than  |une  30. 1994, 
for  crude  oi!  apphcations.  and  no  later 
than  180  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  for  refined  product 
applications,  should  bear  a  conspicuous 
re'^^rence  to  Case  No.  KEF-0120.  and 
shi'iild  be  addressed  to  the  Office  of 
heHfings  and  Appeals,  U.S.  Department 


of  Energy,  1000  lndfp".ir»t  nee  Avenue 
SW..  Washington,  D.C  2nT«5  Anv  parT> 
that  has  previously  sobmittfd  h  refund 
appiicatian  in  crude  oil  proceedings 
need  not  file  another  application;  that 
appbcation  will  be  deemed  filed  m  at! 
crude  oil  pmceedinas  finalized  to  d^te 

FOR  FURTHER  INFORMATION  COtTTACT: 
Richard  T  Te<irciA   IVpuH  D-.'^Cnr 
Anthony  Swisher,  Staff  Analyst.  Office 
of  HearingB  and  Appeals,  Department  of 
Energy.  1000  Indepemdence  Avenue, 
SW.,  Washington,  D.C.  20585,  (332)  StWv- 
8016  (Tedrow),  (202)  585-6602  (SvMsher 

S0P«»LE1MIENTARV  (NFOBMATION:  In 


Ct  wvj^-'i  v^i 


di..,e  vviir.  10  CFK  205,282[c). 


notice  is  hereby  given  of  the  issnance  of 
the  Decision  and  Order  set  out  belo^^ 
The  Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  monies  that  have  been 
remitted  by  Anchor  Gasoline 
Corporation  to  the  DOE  to  settle  alleged 
pricing  and  allocation  violatitms  vnth 
respect  to  the  firm's  sales  of  crude  oil 
condensate  and  certain  refined 
petroleum  products.  The  DOE  is 
currently  holding  funds  received  from 
Anchor  totalling  $8,552,879.68  in 
principal  in  an  interest-bearing  escrow 
account  pending  distribution.  The 
balance  of  the  $9,000,000  minimum 
required  from  Anchor  must  be  remitted 
on  or  before  September  1, 1994. 

The  OHA  has  decided  to  distribute 
the  crude  oil  portion  of  these  funds  in 
accordance  vvtth  the  DOE's  Statement  of 
Modified  Restitutionary  Pohcy 
Concerning  Crude  Oil  Cases,  51  FR 
27899  (August  4, 1986)  (SMRP).  Under 
the  SMRP,  crude  oil  overcharge  monies 
are  divided  among  the  States,  the 
Federal  Government,  and  injured 
purchasers  of  crude  oil  and  refined 
products  Refunds  to  the  states  will  be 
distribtrted  m  proportion  to  each  state's 
consumption  of  petrtrfeum  products 
during  the  period  of  crude  oil  price 
controls  Refunds  to  eligible  purchasers 
will  be  based  on  the  number  of  gallons 
of  petroleum  products  which  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury.  The  refined 
product  portion  of  the  Anchor  funds  will 
be  distributed  in  accordance  with  the 
DOE's  special  refund  procedures  set 
forth  at  10  CFR  part  205,  subpart  V. 

As  the  decision  and  order  indicates, 
applications  for  refund  may  now  be  filed 
by  injured  purchasers  of  crude  oil  and 
refined  petroleum  products. 


Applications  must  be  filed  in  duplicate 
and  postraarked  no  later  than  June  30. 
1994,  for  crude  oil  applications  and  no 
later  than  180  days  from  the  date  of 
publication  of  this  notice  m  the  Federa' 
Register  for  refined  product 
applications  The  specific  information 
required  in  an  applicatton  for  refund  is 
set  forth  in  the  decision  and  order  As 
we  state  in  the  decision,  any  party  that 
has  prevnously  submitted  a  refund 
application  in  crude  oil  remand 
proceedings  need  not  file  another 
application,  that  application  will  be 
deemed  filed  in  all  crude  oil  proceedings 
finalized  to  date.  All  applications 
received  w^ll  be  available  for  public 
inspection  between  the  hours  of  1  p  m 
and  5  p  m..  Monday  through  Friday, 
excep'  Federal  holidays,  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  room 
lE-234,  1000  Independence  Avenue, 
SW..  W  ashmgton.  DC  20585. 

Dated:  April  2. 1992 
Thomag  L  Weker. 

.  U  .';;;g  D:rector.  Office  of  Hearing  and 
Appeals. 

Decision  and  Order 

Implementation  of  Special  Refund 
Procedures 

April  2. 1992. 

Name  of  Finn  .Anchor  Gasoline 
Corporation. 

Date  of  Filing:  October  12. 1988. 

Case  Number  KEF-C120. 

Under  the  procedural  reguirttions  of  the 
Department  of  Energy  fDOE;.  the  Economic 
Regulatory  Adminiytration  (ERA)  may 
request  thst  the  OfRce  of  Hearings  and 
Appeals  (OH-^)  formuiate  and  implpTnent 
special  procedures  to  distribute  funds 
received  as  a  result  of  an  enforcement 
proceeding  ir  order  tc  remedy  the  effects  of 
actual  or  alleged  vioipt:ons  of  the  Mandatory 
Petroleum  Price  and  Mluca'ion  RegLiintions 
See  10  CFR  par'  205.  nuhptrt  V  On  October 
12.  1988.  the  ER,^  hied  a  Petition  for  the 
Implementatian  of  Special  Refund  P'ocedures 
in  connection  with  a  Consent  Oraer  f-;it*-red 
into  with  .^r;chor  C;a90;ine  Corporrftiou  and 
Its  wholly  owned  subsidiarj  ■  Canai  Refining 
Company  (Anchor) 

I.  Backjjrottnd 

.'\nchor  was  a  petroleum  refiner  as  that 
term  was  defined  at  10  CFR  211  62,  engaged 
in  the  businaes  of  pu.-chasing  and  refining 
crude  oil,  extracting,  fractionating,  and 
selling  natural  gas  liquids  and  natural  gas 
liquid  products.  It  therefore  was  subject  to 
the  federal  petroleum  price  and  allocation 
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regulations.  An  ERA  audit  of  Anchor's 
record!  revealed  possible  violations  of  the 
price  regulations  at  10  CFR  part  212. 
Specifically,  the  audit  revealed  that  between 
August  1973  and  October  1980.  Anchor  may 
have  violated  the  DOETs  pricing  regulations 
with  respect  to  its  sales  of  gasoline.  No  2 
distillate,  and  general  refinery  products. 
Furthermore,  between  August  1973  and  July 
1978,  Anchor  may  have  overcharged  its 
customers  in  sales  of  crude  oil  condensate 
Finally,  the  audit  revealed  th*t  Anchor's 
subsidiary,  Canal  Refining  Company,  may 
have  charged  unlawful  prices  for  unspecified 
products  in  seven  transactions  between  July 
1,  1980.  and  January  27.  1981. 

In  order  to  resolve  its  potential  civil 
liabilities  arising  from  the  ElRA's  audit. 
Anchor  entered  into  a  Consent  Order  with 
the  DOE  on  September  22.  1988.  The  Consent 
Order  refers  to  ERA'S  allegations  of 
overcharges  but  does  not  find  that  any 
violations  occurred.  In  addition,  the  Consent 
Order  states  that  Anchor  does  not  admit  any 
such  violations.  Under  the  terms  of  the 
Consent  Order.  Anchor  is  required  to  deposit 
$7,775,000  into  an  escrow  account  for  ultimate 
distribution  by  the  DOEL  Furthennore, 
Anchor  is  required  to  deposit  into  the  escrow 
account  a  F>ercentage  of  its  profits  each  year 
until  1994,  bringing  the  total  Consent  Order 
funds  to  a  minimum  of  S9.000.000.  Whether 
the  amount  Anchor  pays  is  more  than  the 
$9,000,000  minimum  will  be  deterni  ned  by 
the  fi.Tn's  levels  of  profitability  in  the 
upcoming  years.  According  to  the  ERA, 
Anchor  is  not  a  profitable  firm  and  will,  in  all 
likelihood,  not  deposit  more  than  tlie  required 
$9,000,000.'  Hence,  our  calculations  for  this 
proceeding  are  based  upon  the  assi  mption 
that  the  total  funds  remitted  by  Ani:hor  will 
be  the  minimum  required.  Should  more  funds 
become  available  in  the  future,  we  will  adjust 
our  refund  payments  accordingly,  ensunng 
that  claimants  who  have  ali-eady  received 
refunds  receive  a  proportionate  share  of  any 
new  funds  as  well.  As  of  the  date  of  this 
determination.  Anchor  has  made  rayments 
totaUi.ng  $a552,879.6fl  into  the  account.  The 
remainder  of  the  required  payments  must  be 
made  on  or  before  September  1,  IP^ 

On  November  25.  1991,  we  issuer!  a 
Proposed  Decision  and  Order  (PDXO)  setting 
forth  a  tentative  plan  for  the  distribution  of 
the  Anchor  consent  order  funds,  5t  PR  61241 
(December  2,  1991),  In  this  Decision  and 
Order,  we  will  address  the  comments  that 
were  submitted  in  response  to  the  PDSO  anil 
will  adopt  final  refund  procedures 

U.  Summary  of  Proposed  Refund  Procedures 

The  procedural  regulations  of  the  DOE  set 
forth  general  guidelines  to  be  used  by  OHA 
in  formulating  and  implementing  e  plan  of 
distribution  for  funds  received  as  a  result  of 
an  enforcement  proceeding,  10  C.F  R  Part 
205.  Subpart  V.  The  Subpart  V  process  may 
be  used  in  situations  where  the  DOE  is 
unable  to  identify  readily  those  persons  who 
may  have  been  injured  by  alleged  regulatory 
violations  or  to  determine  the  amount  of  such 
injuries.  A  more  detailed  discussion  of 


Subpart  V  and  the  authority  of  OMA  to 
fashion  procedures  to  distribute  refunds  is  set 
forth  in  the  cases  of  Office  of  Enforcemenl.  9 
DOE  f  82.506  (1961):  Office  of  Enforceuwr.t.  8 
DOE  1  82.597  (1981)  (  Vickers] 

As  we  indicated  in  the  PD&O,  the  Anchor 
Consent  Order  resolved  alleged  violations 
involving  both  sales  of  crude  oil  and  refined 
petroleum  products  Therefore,  we  proposed 
to  divide  the  consent  order  fund  into  two 
pools.  See  Shell  Oil  Co..  18  DOE  \  S5  492 
(1989)  [Shelf].  In  the  lune  17  1988,  Federal 
Register  Notice  published  by  the  FP,A 
announcing  the  execution  of  a  pre  posf-d 
Consent  Order  between  the  DOE  and  .■Anchor, 
the  ERA  indicated  that  60*  of  the  funds 
remitted  pursuant  to  the  proposed  Onsent 
Order  were  attributable  to  alleged  cmrip  oil 
violations,  with  the  remaining  40S  rommg  as 
a  result  of  overchaiTjes  to  purchasprs  of 
Anchor's  refined  petroleum  products  Under 
these  circumstances  we  proposed  to 
distribute  the  funds  received  fmrr  .Anchor 
according  to  these  percentajjes  W%  of  the 
funds  (or  $5,400,000  plus  accrued  interest)  lo 
purchasers  of  crude  oi!  in  Hrrordarce  with 
the  provisions  of  the  Final  Settlement 
Agreement  in  the  Stnpper  Well  case  and  the 
remaining  40%  (or  $3.tiOr,onO  plus  accrued 
interest)  to  purchasers  of  Anchor's  refined 
petroleum  products  who  were  not  Anchor 
affiliates  and  who  may  have  been  injured  by 
Anchor's  alleged  regulatory  violations.'  We 
noted,  however  the  D(r)E  was  not  bound  by 
the  ini'ial  percentages  set  forth  by  the  ERA. 
See  Tesoro  Petroleum  G.  t3  ,  20  DOE  \  ns.ees 
(1990),  We  indicated  that  if  we  received 
sufficient  evndence  from  comments  filed  on 
the  PD&O  which  would  indicate  that  a 
different  proportionate  allocation  of  tne 
consent  order  monies  is  warranted,  we  would 
consider  altenns  the  proposed  distribation.* 

In  the  PD*0,  we  also  outlined  proc/Klures 
under  which  purchasers  of  Anchor  refined 
!  overed  products  could  apply  for  refunds. 
TTie  procedures  mvolxe  (1  i  assigni.'g 
applicants  shares  of  the  Anchor  settieinenl, 
i  ('..  potential  refund  amounts,  and  (2) 
determining  the  extent  to  which  the  claimants 
were  injured  by  the  alleged  overcharge,  in 
order  to  permit  appUcant.-i  to  make  refund 
claims  without  mcumng  disproportionate 
costs  as  well  as  to  allow  us  to  consider  those 
claims  equitably  and  efficiently,  we  set  forth 
a  number  of  presumptions  pertaining  to  both 
aspects  of  the  refund  procedures. 

First,  we  presumed  that  the  alleged  product 
o\ercharges  were  spread  evenly  ir  all  of 


'  See  memorandum  of  February  16,  twto 
telephone  conversation  between  Darlene  Gee.  OHA 
staff  anaiyit.  and  Mike  Tabor,  ERA. 


'  We  have  previously  held  that  affiliates  or 
sutisidianes  of  a  consent  order  rirm  are  not  eligible 
for  refunds  based  upon  the  presumpuon  that  they 
were  not  injurwi  See.  eg..  Mjrothoa Petroleum 
Co  'EMHO  Propcne  Co..  15  DOEl  85.288  at  88.528 
(1987).  This  pre»umpr>on  applies  to  fL-ms  affiliated 
with  Ar.chor  dunnj  the  oonaent  order  ptriod 
whether  or  not  currently  affiliatec  wiUi  Jie  firm.  See 
Cosby  Oil  Co. /Yucca  VjUe^  LtguurStore.  13  DOEf 
85.402  at  88.886  [198(5)  It  also  applies  to  Rrmi  that 
have  tiecome  affiliated  with  Anchor  after  the 
conspnt  order  perwd,  because  their  receipt  of  a 
refund  would  allow  the  consent  order  firm  to  benefit 
from  this  proceeding  See,  ».g.,  Marathon  Petroleum 
Co./Web$ter  Sen'ice  StaUona.  17  DOE  t  M  038 
(1988). 

'  We  rect'ived  one  set  of  commenU  on  the 
proposed  60%-4(r%  distribution,  llieae  will  be 
addressed  fully  later  m  this  Decisioa 


.\Dchor  8  sales  of  refined  covered  products 
dunrig  the  consent  order  period.  We  therefore 
proposed  that  an  applicant's  maximum 
potential  refund  geoerally  should  be 
computed  by  multiplying  the  per-gallon 
refund  amount  by  the  number  of  gallons  of 
Anchor  rt'fined  covered  products  thai  the 
claimant  pun'.n««.ei;  lis.'irisi  the  refund  period. 
The  resuitirij;  fijjure  if,  -iNired  to  as  the 
clairaan:  6    fu!,  vi.;;i;T:,e'rK  share"  of  the 
Anchor  ( .iiiKci:,!  'inier  fvinag.  We  further 
pr:.;'.  •■>►".'.,  ^vwever,  '.hn:  ari  appbcant  could 
rebul  trie  \L.iuinetni   refund  presumption  by 
showing  that  it  suptairu-d  a  disproportionate 
sha'P  (,''  &■'-  bl;evei:;  nvercharges. 

ling  that  one  was  forced 
i»-yt'd  overcharges  is 
rri-  consuming,  and 
sed  to  adopt  a  number  of 


n  fi ; 


to  Hti'in'-*'  ,-^ 
poti-'i:..!  i.,\   .;:!'  :"it 
^''^p(■:l^!  vi-    wf  ;, i-f> 
pri'tuinpiinrit  i,:jiru  i-ming  injury.  For  example, 
we  proposed  to  presume  that  resellers  and 
retailers  claiming  refunds  of  SlO.OOO  or  less. 
end  users,  agricultural  cooperatives,  and 
certain  types  of  related  firms  were  injured 
by  Anchor's  alleged  overcharges.  We  also 
proposed  to  presume  that  resellers  and 
retailers  that  made  only  spot  purchases  from 
Anchor,  as  well  as  consignee  agents,  were 
not  injured  and  are  therefore  ineligible  for 
refunds.  We  stated  that  applicants  not 
covered  by  one  of  these  injury  presumptions 
would  be  required  to  demonstrate  that  they 
were  forced  to  absorb  Anchor's  alleged 
overcharges  in  order  to  receive  their  full 
volumetric  shares  of  the  Anchor  consent 
order  funds.*  We  further  proposed,  however, 
that  with  respect  to  their  purchases  of 
Anchor  refined  products,  resellers  and 
retailers  should  be  allowed  to  receive  40 
percent  of  their  full  volumetric  shares  up  to 
$50,000,  without  making  detailed 
demonstrHtionii  nf  injury 

rU.  Commnntf.  ou  the  Propowni  i'r<»**^Jiire* 

On  January  2, 1992,  we  received  a  set  of 
comments  on  the  PDAO  filed  by  Philip  P. 
Kalodner  on  behalf  of  a  group  of  Utilities, 
Transporters  and  Manufacturers  (Kalodner). 
These  comments  fall  into  three  categories, 
each  of  which  is  discussed  below. 

A.  Comments  Concerning  Technical 
Requirements 

Kalodner  first  poinU  out  that  the  Notice 
fails  to  state  that  anyone  who  previously 
filed  a  crude  oil  claim  noed  not  file  again  and 
that  the  initial  application  will  be  deemed 
filed  in  all  crude  oil  proceedings  finalired  lo 
date.  He  suggests  thai  such  language  be 
added  to  the  final  Decision.  He  further  notes 
that  the  PD&O  omitted  a  filing  deadline  for 
crude  oil  claims:  pointing  out  that  recent 
crude  oil  decisions  have  established  )une  30. 
1992,  as  the  filmg  deadline  for  Applications 
for  Refund  from  the  current  piool  of  crude  oil 
funds.  He  also  asks  that  a  statement  of  a 
filing  deadline  be  added  Finally,  he  slates 
that  the  volumetric  anwunt  given  for  refunds 


*  As  staled  in  the  PD&O.  an  applicant  a'temptins 
lo  demonstrate  injury  must  (1)  show  that  II 
maintained  banks  of  unrecouped  increased  product 
costs  of  sufftctent  size  to  justify  Ihe  amount  of  the 
refund  dauned  and  (Z)  demonstrale  thai  marVel 
coodition*  forcad  il  lo  absafb  lo  aDc^ed 
overcharges. 
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from  the  crude  oil  portion  of  the  Anchor 
funds  is  too  low.  We  concur  with  each  of 
these  comments. 

Regarding  Kalodner's  first  comment  once 
an  applicant  files  in  the  crude  oil  proceeding, 
he  need  not  file  an  Apphcation  in  each 
proceeding  from  which  we  add  to  the  crude 
oil  pool.  This  has  been  our  pohcy  from  the 
beginnmg  of  the  crude  oil  proceeding,  and  we 
have  no  intention  of  altering  it  now.  See  A. 
Tanicone.  Inc..  15  DOE  \  85,495  at  88,898 
(1987).  Regarding  his  second  comment,  as  set 
forth  below,  the  filing  deadline  for 
Applications  from  the  current  pool  of  crude 
oil  funds  will  be  )une  30, 1994.  Finally,  the 
volumetric  refund  amount  stated  in  the  PD&O 
was.  in  fact,  incorrect.  The  correct  volumetric 
is  $.00000267194  ($5,400,000  /  2,020.997,335,000 
gallons  =  $.00000267194  per  gallon).  We  will 
modify  the  proposed  language  in  the  Crude 
Oil  Claims  section  of  this  Decision  to  reflect 
the  revised  figure. 

B.  Comments  Regarding  the  Distribution  of 
Funds  Between  Crude  Oil  and  Refined 
Products  Claims 

In  the  PD&O,  we  proposed  to  split  the 
Anchor  Consent  Order  funds  between  crude 
oil  and  refined  product  claims,  with  60%  of 
the  funds  being  used  to  pay  crude  oil  claims 
and  the  remaining  40%  used  for  refined 
product  claims.  We  reserved  the  right, 
however,  to  alter  this  distribution  if  we 
received  sufTicient  evidence  from  comments 
filed  in  response  to  the  PD&O  to  indicate  that 
a  different  proportionate  allocation  was 
warranted.  Mr.  Kalodner  seized  this 
opportunity  to  argue  that  a  greater  share  of 
the  Consent  Order  funds  be  set  aside  for 
crude  oil  claims.  (It  should  be  noted  that  all 
of  Mr.  Kalodner's  clients  are  actual  or 
potential  applicants  in  the  crude  oil 
proceeding.) 

Kalodner  first  noted  that  the  60-40 
distribution  proposed  in  the  PD&O  is  the 
result  of  the  ratio  of  Anchor's  total  potential 
liability  stemming  from  crude  oil  overcharges, 
including  interest,  to  their  total  potential 
Lability  stemming  from  refined  product 
overcharges,  including  interest.  He  states  that 
a  better  distribution  would  be  the  ratio  of  the 
principal  amounts  of  each  of  these  figures, 
excluding  interest.  A  distribution  based  upon 
this  ratio  would  increase  the  crude  oil  portion 
from  60%  to  67%.  The  principal  benefit  of  this 
method  of  distribution  seems  to  be  that  more 
money  would  be  set  aside  for  crude  oil  claims 
[i.e..  to  the  advantage  of  Mr.  Kalodner's 
chents).  We  car  see  no  intrinsic  advantage  to 
excluding  interest  when  determining  the 
respective  proportions  for  crude  oil  and 
refined  product  claims. 

Second,  Kalodner  argued  that  more  weight 
should  be  given  to  the  crude  oil  overcharges 
than  to  the  refined  product  overcharges  since 
the  allegations  of  crude  oil  overcharges  are 
contained  in  an  affirmed  Remedial  Order  (as 
opposed  to  the  allegations  of  refined  product 
overcharges  which  are  contained  in  a 
Proposed  Remedial  Order)  and  are  therefore 
"proven."  As  we  have  stated  before,  in  the 
process  of  negotiating  the  Consent  Order,  the 
ERA  evaluated  the  allegations  raised  against 
Anchor  and  entered  into  a  settlement  that  it 
believed  fairly  concluded  all  administrative 
and  legal  proceedings,  as  well  as  accounted 


for  unknown  allegations  and  litigation  nsk.s 
There  is  no  reason  for  the  distribution  offered 
by  the  ERA  to  be  altered  merely  on  the  basis 
of  the  stage  particular  remedial  actions  and 
reached  at  the  time  of  the  anchor  Consent 
Order.  None  of  these  proceedings  had  finality 
in  any  sense.  See  Texaco  Inc.,  19  DOE  *S5.2ob 
(1989). 

Third.  Kalodner  states  that  under  the 
proposed  60-40  distribution,  the  volumetric 
refund  amount  paid  to  purchasers  of  refined 
products  is  2.621  times  the  volumetric  paid  to 
purchasers  of  crude  oil.  He  argues  that  the 
crude  oil  pool  should  be  increased  in  an 
attempt  to  remedy  this  disparity.  There  is  no 
apparent  logic  to  this  argument  We  adopted 
the  volumetric  approach  in  Subpart  V  refund 
proceedings  becatise  of  the  general  absence 
of  material  setting  forth  with  precision  the 
magnitude  of  individual  overcharges.  The  fact 
that  a  volumetric  factor  in  one  proceeding  is 
greater  or  less  than  that  calculated  in  another 
reflects  the  amount  of  the  individual 
settlements  and  the  number  of  gallons 
involved  in  each  case.  If  a  particular 
volumetric  factor  is  higher  than  another, 
reflecting,  for  example,  a  greater  settlement 
amount  this  may  in  turn  suggest  that  the 
amount  of  the  alleged  violations  involved 
were  also  greater  and,  consequently,  greater 
injury  to  purchasers.  Clearly,  nothing  in  that 
situation  would  suggest  as  Kalodner  does, 
that  volumetric  factors  should  somehow  be 
equalized.  Therefore,  we  reject  this  claim. 

Finally,  Kalodner  notes  that  all  of  the  funds 
set  aside  for  crude  oil  refunds  will  either  be 
given  directly  to  injured  parties  or  to  the  U.S. 
Treasury  and  the  States  for  indirect 
restitution.  On  the  other  hand,  any  funds 
from  the  refined  products  pool  that  are  left 
over  after  all  valid  claims  have  been  paid  will 
be  distributed  pursuant  to  the  provisions  of 
the  Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA).  For  this 
reason.  Kalodner  argues  that  the  pool 
allocated  for  crude  oil  refunds  should  be 
increased  and  the  pool  for  refined  products 
refunds  should  be  decreased  Kalodner's 
argument  implicitly  rests  on  the  claim  that 
the  crude  oil  distribution  method  is  somehow 
better  than  a  PODRA  distribution.  However, 
no  evidence  is  offered  in  support  of  this 
position,  and  we  reject  this  claim. 

After  considering  all  of  these  comments, 
we  can  find  no  compelling  evidence  to 
indicate  that  the  proposed  60-40  distribution 
of  the  alleged  overcharge  funds  should  be 
altered.  Accordingly,  we  will  set  aside  60%  of 
the  Anchor  funds  for  crude  oil  refunds  and 
the  remainirjg  40%  for  refined  product 
refunds. 

C  Comments  Regarding  the  Distribution  of 
Crude  Oil  Refunds 

In  his  final  comment  Kalodner  states  that 
the  PD&O  imphes  that  each  crude  oil  consent 
order  will  be  treated  as  a  separate 
proceeding.  He  notes  that  all  of  the  funds 
remitted  by  various  consent  order  firms  in 
response  to  alleged  crude  oil  overcharges 
have  always  been  pooled  and  distributed  to 
claimants  under  one  proceeding.  Kalodner 
requests  that  the  DOE  alter  the  final  Decision 
and  Order  to  eliminate  any  ambiguity  in  this 
regard.  As  Kalodner  is  well  aware,  the  crude 
oil  proceeding  is  a  single,  umbrella 


proceeding  and  all  overcharge  funds  received 
stemming  from  alleged  crude  oil  violations. 
including  those  from  Anchor,  will  be  pooled 
in  that  proceeding  for  ease  of  distribution. 
However,  in  the  interest  of  avoiding  any 
possible  ambiguity,  the  language  contained  in 
the  PD&O  will  be  altered  in  this  Decision  to 
reflect  the  fact  of  a  single  crude  oil 
proceeding. 

rv.  Distribution  of  Anchor  Crude  Oil  Funds 

The  ,\nchor  crude  oil  monies.  $5,400,000.* 
plus  interest,  will  be  distributed  in 
accordance  with  the  Statement  of  Modified 
Rest!tutionar>'  Policy  [SMRP),  which  was 
issued  by  the' DOE  on  luly  28. 1986.  51  FR 
27899  (August  4.  1986)  »  The  SMRP.  which 
was  issued  as  a  result  of  a  court-approved 
Settlement  A.greement  in  The  Department  of 
Energy  Stripper  Well  Litigation.  M.D.L.  378 
(D.  Kan.  1986).  provides  that  crude  oil 
overcharge  payments  will  be  distributed 
among  the  States,  the  United  States  Treasury, 
and  eligible  purchasers  of  crude  oil  and 
refined  products.'  Under  the  SMRP.  up  to  20 
percent  of  these  crude  oil  overcharge  funds 
may  be  reserved  to  satisfy  valid  claims  by 
eligible  purchasers  of  crude  oil  and  refined 
petroleum  products.  Remaining  funds  are  to 
be  disbursed  to  the  state  and  federal 
governments  for  indirect  restitution  as 
d;rected  by  the  SNfRP,  In  the  present  case,  we 
have  decided  to  reser\-e  the  full  20  percent,  or 
$1,080.(X)0  of  the  initial  $5,400,000  crude  oi! 
pool,  plus  a  proportionate  share  of  the 
accrued  interest  of  that  amount,  for  direct 
refunds  to  purchasers  of  crude  oil  and  refined 
petroleum  products  who  prove  that  they  were 
injured  as  a  result  of  alleged  crude  oil 
violations. 

The  process  which  the  OH-^i  wil!  use  to 
evaluate  clsims  based  on  alleged  cnjde  oil 
violations  will  be  modeled  after  the  process 
the  OHA  has  used  in  Subpart  V  proceedings 
to  evaluate  claims  based  upon  alleged 
overcharges  involving  refined  products.  See 
Mountain  Fuel  Supply  Co.  14  DOE  \  85,475 
(1986).  As  in  non-crude  oil  cases,  applicants 
will  be  required  to  diKument  their  purchase 


*  We  note  that  Anchor  has  not  yet  remitted  the 
minimum  $9.000.ono  set  forth  in  the  Conspnt  Order. 
As  we  B'a'ed  earlier.  Anchor  is  required  to  remit  the 
funds  in  stages.  Accordingly  while  our  d!3Cussion 
here  assumes  full  payment  of  $9,000,000.  the  actual 
amount  that  we  have  received  to  date  (and  the 
amount  subject  to  the  ordenng  paragraphs  tif  this 
Decision)  18  somewhat  less. 

•  In  the  Order  implementing  the  SMRP.  the  OHA 
solicited  comments  regarding  the  proper  application 
of  the  SMRP  to  OKA  refund  proceedings  involving 
alleged  crude  oil  violations.  On  Apr,!  8.  1987.  the 
OHA  issued  a  notice  which  analyzes  the  comments 
that  were  submitted  and  explains  'he  procedures 
the  Office  will  follow  in  processing  applications 
filed  under  subpart  V  regulations  for  refunds  from 
the  crude  oil  overcha.'ge  funds  52  FR  11737  jApnl 
10, 19671  Since  the  procedures  apply  to  all  crude  oU 
funds  gublect  to  subpart  V.  we  need  not 
differentiate  between  the  vanous  crude  oil 
transactions  settled  by  the  Anchor  consent  order. 

'  Under  the  Settlement  Agreement,  firms  which 
applied  for  a  portion  of  certain  escrow  funds 
established  under  the  Settlement  generally  must 
have  signed  a  waiver  releasing  their  claims  to  any 
crude  oil  funds  to  be  distnbuted  by  the  O^L^  under 
Subpart  V,  Accordingly,  those  firms  will  not  be 
eligible  for  a  refund  from  the  Anchor  crude  oil  pool. 
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volumes  and  prove  that  they  were  injured  as 
a  result  of  alleged  violations  [i.e..  that  they 
did  not  pass  on  the  alleged  overcharges  to 
their  customers).  We  wUl  utilize  standards  for 
the  showing  of  injury  which  OUA  has 
developed  for  analyzing  non-crude  oil  claims. 
See.  e.g..  Dorchester  Gas  Corp.,  14  DOE  \ 
85.240  (1986).  These  standards  include  a 
presumption  that  end-users  [i.e..  ultimate 
consumers)  whose  businesses  are  unrelated 
to  the  petroleum  industry  absorbed  the 
Increased  costs  resulting  from  a  consent 
order  firm's  alleged  overcharges.  See  A. 
Tarricone,  Inc..  15  DOE  ^  BS.495,  at  88.894-896 
(1987).  However,  reseller  and  retailer 
claimants  must  submit  detailed  evidence  of 
injury,  and  may  not  rely  upon  the 
presumpUons  of  injury  utilized  in  rpfund 
cases  involving  refined  petroleum  products 
Id.  They  can,  however,  use  econometric 
evidence  of  the  type  employed  on  the  OHA 
Report  in  In  Re:  The  Department  of  Energy- 
Stripper  Well  ExempUon  Uiigauoii  6  Fed. 
Energy  Guidelines  \  90,507. 

Refunds  to  eligible  claimants  wiil  be 
calculated  on  the  basis  of  a  volumetnc  refund 
amount  derived  by  dividing  the  crude  oil  pool 
currently  available  ($5,400,000)  by  the  total 
consumption  of  petroleum  products  in  the 
United  States  during  the  period  of  price 
controls  (2.020.997.335.000  gallons)  Based 
upon  the  amount  of  the  crude  oil  pool 
currently  available,  the  crude  oil  volumetric 
refund  amount  in  this  proceeding  is 
$0.00000267194  per  gallon.  This  volumetric 
refund  amount  will  increase  as  interest 
accrues  on  the  consent  order  fund.  After  all 
valid  claims  are  paid,  unclaimed  funds  from 
the  20  percent  claim*  reserve  will  be  divided 
equally  between  federal  and  state 
governments.  The  federal  governmiint's  share 
of  the  unclaimed  funds  will  ultimately  be 
deposited  into  the  general  fur.d  of  the 
Treasury  of  the  United  States 

As  we  stated  in  previous  Decisions,  a  crude 
oil  refund  applicant  will  be  required  to 
submit  only  one  application  for  cnide  oil 
overcharge  funds.  E.g..  AUerkomp.  17  DOE  at 
88.176.  Any  party  that  has  prevTously 
submitted  to  refund  application  in  the  crude 
oil  refund  proceedings  need  not  file  another 
application.  The  deadline  for  filing  an 
application  for  Refund  from  the  cur-ent  (fifth) 
pool  of  funds  will  be  June  30,  1994.  It  is  the 
policy  of  the  DOE  to  pay  all  crude  oil  refund 
claims  filed  before  June  30.  1994.  a*  the  rate  nf 
$.0008  per  gallon.  However  while  we 
anticipaip  that  applicants  which  filt'd  their 
claims  by  |une  30.  1988.  will  receive  a 
supplemental  refund  payment,  we  will  decide 
in  the  future  whether  claimants  thai  filed 
later  applications  should  receive  additional 
refunds. 

Under  the  terms  of  the  SMRP.  the 
remaining  80  percent  of  the  crude  o;i  pisol 
($4,320,000)  and  80  percent  of  accumulated 
interest  will  be  disbursed  in  equal  shares  to 
the  federal  and  state  governments  for  indirect 
restitution.  See  shell  Oil  Co.  18  DOE  f  IS  492 
(1989).  Accordingly,  we  will  direct  the  DOE  s 
Office  of  the  Controller  to  segregatp  the  crude 
oil  share  of  Anchor  s  initial  payment  and  set 
aside  $2,160,000.  plus  appropnate  interest,  for 
distribution  to  the  States  and  the  same 
amount  for  distribution  to  the  federal 
government.  Refunds  to  the  States  v.  ill  be  in 


proportion  to  the  consumption  of  petroleum 
products  In  each  state  during  the  pcncxi  of 
price  controls.  The  share  of  the  funds  which 
each  slate  will  receive  is  contained  in  Exhibit 
H  of  the  Stnpper  Well  Settlement  Agreprnpn; 
These  funds  will  be  sub>ect  to  the  same 
limitations  and  reporting  requirements  as  ail 
other  crude  oil  monies  received  by  the  Slates 
under  the  Settlement  Agreement. 

V  Refined  Product  Claims 

The  remainder  of  the  Anchor  consent  order 
fund  ($3,600,000  plus  mterest  accrued  on  that 
amount)  shall  be  made  available  to  eligible 
injured  purchasers  of  Anchor  refined 
products.  Anchor  purchasers  who  may  ha\e 
been  injured  by  Anchor's  alleged  c^ercha.T^es 
in  its  sales  of  refined  petroleum  products 
dunng  the  August  19. 19"3  through  January 
27. 1981  consent  order  period  (the  consent 
order  penod)  may  file  Applications  for 
Refund,'  From  our  expenence  with  Subpart  V 
proceedings,  we  expect  that  poten'ial 
appliMnts  generally  will  fall  into  the 
following  categories:  (i)  end-users;  (ii) 
regulated  entities,  such  as  public  utilities  and 
cooperatives:  and  (iii)  refiners,  resellers  and 
retailers  (hereinafter  (xjllectively  referred  to 
as  'resellers") 

.4.  Colcuiation  of  fief  una  .^mounts 

The  first  step  in  the  refund  process  is  the 
calculation  of  an  applicant  s  potential  refund. 
The  ERA  specifically  noted,  howp^er.  that  it 
was  unable  to  identify  all  of  the  customers 
whom  Anchor  allegedly  o\  ercnarged.  In 
order  to  determine  the  potential  refunds  for 
these  purchasers,  we  will  adopt  a 
presumplioD  that  the  alleged  overcharjipg 
were  dispersed  equally  m  all  of  Ar.chor  s 
sales  of  refined  petroleum  products  durinR 
the  consent  order  period.  In  accordance  with 
this  presumption,  refunds  are  made  on  a  pr«>- 
rata  or  volumetnc  basis.  In  the  absenc  e  uf 
better  information,  a  volumetric  rf  fund  is 
appropriate  because  the  DOE  pnce 
regulations  generally  required  a  reg'jlated 
firm  lo  account  for  increased  to.sts  on  A  firm- 
wide  basis  in  determining  its  prices. 

The  Volumetric  refund  presumption  is 
n.'butt.ib!c  The  impact  on  an  individual 
claimant  may  have  been  greater  than  its 
potential  refund  calculated  using  the 
volumetnc  methodology,  Accordinx^y,  a 
claimant  may  submit  evidence  detailing  the 
specific  alleged  overcharge  that  it  incurred  in 
order  to  be  eligible  for  a  larser  refund.  See 
Standard  Oil  Co.  \Indiar>a)IArwy  and  Air 
Fn.T.p  Exchange  Ser\ice.  12  DOE  I  85,015 
(1984), 

Under  the  volumetnc  appronch,  an  eligible 
claimant  will  receive  a  refund  equal  to  the 
number  of  gallons  of  eligible  p'T>ducts  that  it 
purchased  from  Anchor  dunng  the  consent 
order  penod.  multiplied  by  a  volmnetric 
factor  of  $0  008942  per  gallon  »  In  addition. 


'  OHA  will  not  accept  Applications  for  Refund  on 
betialf  of  classes  of  applK^anis  We  have  previously 
dptprmined  thst  such  claims  are  inappropriate 
tjpcHuse  Ihev  amount  to  a  proposal  for  "indirect" 
resti'.jtion.  ,'  e„  to  distribute  the  funds  attnbutable 
tn  parties  not  specificsUy  ulentified  by  the  DOE  See 
S.'uiicord  O:.'  Co  [lndio:>€\i  Diesel  Automotive 
Assn..  11  DOE  ^  85v2SC  (19841.  Off  ice  of  Special 
Council,  10  DOE  \  «bJMi.  at  8a.214  (1982), 

'  The  minimum  ainouiii  to  tM  paid  by  Anchor,  m 
set  out  in  the  consent  order,  is  $9,000,000,  Of  that 


each  succefisfu!  clmmant  wiH  receive  a  pro- 
r-HtH  portion  of  the  interest  that  has  accrued 
on  the  ,*inrhor  funds  since  the  date  of 
remitlanre 

As  in  pre\ious  cases,  only  claims  for  at 
ieasi  $15  m  principal  will  be  processed.  This 
minimum  has  been  adopted  in  refined 
product  refund  proceeding*  because  the  cost 
of  processing  claims  for  refunds  of  leas  than 
$15  outwei^s  the  benefits  of  restitution  in 
those  instances.  See.  e.g..  Mobil  Oil  Corp.,  13 
DOE  I  86,339  (1985);  see  also  10  CJJL 
S  20S.288  (b).  If  an  applicant's  potential 
refund  is  calculated  using  the  volumetric 
methodology,  it  must  have  purchased  at  least 
2.161  gallons  of  Anchor  refined  products  in 
order  for  its  claim  to  he  ru  nsidt  r*d 

B.  Determirtation  of  Injury 

Once  a  claimant's  potential  refund  has 
been  calculated,  we  must  determine  whether 
the  claimant  was  injured  by  its  purchases 
from  Anchor,  i.e..  whether  it  was  forced  to 
absorb  the  alleged  overcharges.  Based  on  our 
experience  in  numerous  subpart  V 
proceedings,  we  will  adopt  certain 
presumptions  concerning  Injury  in  this  case. 
The  use  of  presumptions  in  refund  cases  is 
specifically  authorized  by  DOE  procedural 
regulations.  10  CFR  |  20S^282(e}.  An  applicant 
that  is  not  covered  by  one  of  these 
presumptions  must  demonstrate  injury  in 
accordance  with  the  non-presumpbon 
procedures  outlined  in  the  latter  part  of  this 
Deasion. 

1.  Injury  Presumptions 

The  presumptions  we  will  adopt  in  this 
case  are  desisted  to  allow  claimJaints  to 
participate  in  the  refund  process  without 
incurring  inordinate  expenses  and  to  enable 
OHA  to  consider  the  refund  applications  in 
the  most  efficient  way  possible.  We  will_ 
presume  that  end  users  of  Anchor  refmed 
products,  certain  types  of  regulated  firms, 
and  cooperatives  were  injured  by  their 
purchaser  from  Anchor.  In  addition,  we  will 
presume  that  resellers  and  retailers  of 
Anchor  products  submitting  small  claims 
were  injured  by  their  purchases.  On  the  other 
hand,  we  will  presume  that  resellers  and 
retailers  that  made  spot  purchases  of  Anchor 
products  and  those  who  sold  it  on 
consignment  were  not  injured  by  their 
purchases.  Each  of  these  presumptions  is 
listed  below,  along  with  the  rationale 
underlying  its  use. 

a.  End  users.  In  accordance  with  prior 
subpart  V  proceedings,  we  will  presume  that 
er>d  users,  i.e.,  ultimate  consumers  of  Anchor 
products  whose  businesses  are  unrelated  to 
the  petroleum  industry,  were  injured  by  the 
firm's  alleged  overcharges.  Unlike  regulated 
firms  in  the  petroleum  industry,  members  of 
this  group  generally  were  not  subject  to  price 
controls  dunng  the  consent  order  period,  and 
were  not  required  to  keep  records  which 
justified  selling  price  increases  by  reference 
to  cost  increases.  Consequently,  analysis  of 


figure,  40%  is  to  t>e  distributed  to  Anchor's 
customers  of  refined  petroleum  products.  We 
computed  the  Initial  volumetric  factor  by  dividing 
S3.6oo.ooo  (99.(xxuno  X  40  -  S3.eoo.noo)  by  the  toul 
volume  of  covered  products  sotd  by  die  firm  during 
the  consent  order  period  ($13,586,006  gallons). 
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the  impact  of  ihe  alleged  overcharges  on  the 
final  pnces  of  goods  and  services  produced 
by  members  of  this  group  would'be  beyond 
the  scope  of  a  8p)eciai  refund  proceeding.  See 
Marion  Corp..  12  DOE  \  85.014  (1984)  and 
cases  cited  therein.  Therefore,  end  users  need 
only  document  their  purchase  volumes  of 
Anchor  products  to  demonstrate  that  they 
were  injured  by  the  alleged  overcharges. 

b.  Regulated  firms  and  cooperatives.  Public 
utilities,  agricultural  cooperatives,  and  other 
firms  whose  prices  are  regulated  by 
government  agencies  or  cooperative 
agreements  do  not  have  to  submit  detailed 
proof  of  injury.  Such  firms  routinely  would 
have  passed  through  price  increases  to  their 
customers.  Likewise,  their  customers  would 
share  the  benefits  of  cost  decreases  resulting 
from  refunds.  See,  e.g..  Office  of  Special 
Counsel.  9  DOE  1  82.538  (1982)  (Tenneco): 
Office  of  Special  Counsel.  9  DOE  \  82.545  at 
85,244  (1982)  [Pennzoil).  Such  firms  applying 
for  refunds  should  certify  that  they  will  pass 
through  any  refund  received  to  their 
customers  and  should  explain  how  they  ivlll 
alert  the  appropriate  regulatory  body  or 
membership  group  to  monies  received. 
Purchases  by  cooperatives  that  were 
subsequently  resold  to  non-members  will 
generally  not  be  covered  by  this  presumption. 

c.  Reseller  and  retailer  small  claims.  We 
will  presume  that  a  reseller  or  retailer 
seeking  a  refund  of  Si 0,000  or  less,  excluding 
accrued  interest,  was  injured  by  Anchor's 
pricing  practices.  Claimants  requesting 
refunds  based  on  purchases  of  up  to  1,440.507 
gallons  of  Anchor  products  fall  into  this 
category.  In  past  proceedings,  the  OHA  has 
generally  established  the  small  claims 
threshold  at  S5,000.  However,  for  a  number  of 
reasons,  in  this  proceeding  we  conclude  that 
a  SlO.OOO  small  claims  threshold  is  a  more 
tt]uitable  solution. 

The  volumetric  calculated  in  this 
proceeding,  i.e..  $0.006942.  is  relatively  high 
compared  to  volumetric  factors  adopted  in 
other  Subpart  V  special  refund  proceedings. 
We  applied  this  factor  to  the  customer 
purchase  volume  information  provided  to  us 
by  Anchor  and  found  that  a  very  substantial 
number  of  the  refunds  that  are  available  to 
claimants  in  the  Anchor  proceeding  fall 
between  55,000  and  $10,000.  As  a 
consequence,  a  disproportionately  large 
number  of  Anchor  customers  will  be  required 
to  make  a  full  demonstration  of  injury  in 
order  to  receive  the  full  volumetric  refund  for 
which  they  qualify.  Despite  the  size  of  these 
refunds,  the  purchasers  involved  are 
nonetheless  relatively  small  entities  that  are 
unlikely  to  have  maintained  sophisticated 
systems  of  records.  For  the  same  reason,  in 
the  absence  of  actual  records,  these  entities 
are  also  unlikely  to  have  the  resources  to 
assemble  the  data  necessary  to  an  alternative 
showing  of  injury.  See,  e.g..  Agway/Davis  Oil ' 
Co..  Case  No.  RF324-28  (May  24, 1991). 
Moreover,  the  consent  order  refund  period 
ended  more  than  ten  years  ago,  records 
dating  back  as  many  as  eighteen  years  may 
be  required  for  a  full  demonstration  of 
injury — and  records  of  this  age  are  difficult  to 
assemble  under  the  best  of  circumstances.  In 
a  number  of  other  proceedings,  we  have 
encountered  this  situation  and  have 
concluded  that  the  interests  of  prospective 


refund  applicants  and  those  of  the 
Department  are  best  served  by  establishing 
the  small  purchaser  injury  presumption  at  the 
$10,000  level  rather  than  $5,000.  See,  e.g.. 
Texaco  Inc.,  20  DOE  \  85,147  (1990).  We  will 
adopt  a  $10,000  small  purchaser  injury 
presimiption  level  in  the  Anchor  refund 
proceeding  as  well.  A  small  claimant  that 
wishes  to  claim  a  refund  below  this  level 
need  only  document  the  volumes  of  products 
it  purchased  from  Anchor.  See  Texas  Oil  Sr 
Gas  Corp..  12  DOE  f  85,069,  at  88,210  (1984). 
Resellers  and  retailers  of  Anchor  products 
that  are  seeking  refunds  in  excess  of  $10,000 
must  follow  the  procedures  that  are  outlined 
below  in  Section  2. 

d.  Resellers  and  retailers  filing  mid-level 
claims.  In  lieu  of  making  a  detailed  showing 
of  injury,  a  reseller  claimant  whose  allocable 
share  exceeds  $10,000  may  elect  to  receive  as 
its  refund  the  larger  of  $10,000  or  40  percent 
of  its  allocable  share  up  to  $50,000. '  °  The  use 
of  this  presumption  reflects  our  conviction 
that  these  larger  claimants  were  likely  to 
have  experienced  some  injury  as  a  result  of 
the  alleged  overcharges.  See  Marathon,  14 
DOE  at  88,515.  In  some  prior  special  refund 
proceedings,  we  have  performed  detailed 
economic  analysis  in  order  to  determine 
product-specific  levels  of  injury.  See,  e.g.. 
Mobil  Oil  Corp..  13  DOE  ^  85,339  (1985). 
However,  in  Gulf  Oil  Corp.,  16  DOE  \  85.381, 
at  88.737  (1987).  we  determined  that  based 
upon  the  available  data,  it  was  accurate  and 
efficient  to  adopt  a  single  presumptive  level 
of  injury  of  40  percent  for  all  medium-range 
claimants,  regardless  of  the  refined  product 
that  they  purchased,  based  upon  the  results 
of  our  analyses  in  prior  proceedings.  We 
believe  that  approach  to  be  sound  in  the     ■* 
absence  of  more  detailed  Information 
regarding  injury,  and  we  therefore  will  adopt 
a  40  percent  presumptive  level  of  injury  for 
all  medium-range  claimants  in  this 
proceeding.  Consequently,  an  applicant  in 
this  group  will  only  be  required  to  provide 
documentation  of  its  purchase  volumes  of 
Anchor  refined  petroleum  products  during  the 
consent  order  period  in  order  to  be  eligible  to 
receive  a  refund  of  40  percent  of  its  total 
volumetric  share,  or  $10,000,  whichever  is 
greater. 

e.  Spot  purchasers.  Fourth,  resellers  and 
retailers  that  were  spot  purchasers  of  Anchor 
products,  i.e..  firms  that  made  only  sporadic, 
discretionary  purchases,  are  presumed  not  to 
have  been  injured  and,  consequently, 
generally  will  be  ineligible  for  refunds.  The 
basis  for  this  presumption  is  that  a  spot 
purchaser  tended  to  have  considerable 
discretion  as  to  where  and  when  to  make  a 
purchase  and,  therefore,  would  not  have 
made  a  purchase  unless  it  was  able  to 
recover  the  full  amount  of  its  purchase  price, 
including  any  alleged  overcharges,  from  its 
customers.  See  Vickers  at  85,396-7.  A  spot 
purchaser  can  rebut  this  presumption  by 
demonstrating  that  its  base  period  supply 


ohLgation  limited  its  discretion  in  making  the 
purchases  and  that  it  resold  the  product  at  a 
loss  that  was  not  subsequently  recouped.  See. 
e.g.,  Saber  Energy.  Inc. /Mobil  Oil  Corp..  14 
DOE  1  85.170  (1988). 

I.  Consignees  Finally  we  will  presume  that 
consignees  of  Anchor  products  were  not 
injured  by  the  firm's  alleged  pricing 
violations.  See.  e.g..  Jay  Oil  Co..  18  DOE 
\  85,147  (1987).  A  consignee  agent  is  an  entity 
that  sold  products  pursuant  to  an  agreement 
whereby  its  supplier  established  the  prices  to 
be  charged  by  the  consignee  and 
compensated  the  consignee  with  a  fixed 
commission  based  upon  the  volume  of 
products  that  it  sold,  A  consignee  may  rebut 
the  presumption  of  non-injury  by 
demonstrating  that  its  sales  volumes  and 
corresponding  commission  revenues  declined 
due  to  the  alleged  uncompetitiveness  of 
Anchor's  pricing  practices.  See  Gulf  Oil 
Corp./C.F.  Canter  Oil  Co..  13  DOE  \  85,388.  at 
88,962  (1986). 
2.  Non-Presumption  Demonstration  of  Injury 

A  reseller  or  retailer  whose  allocable  share 
is  in  excess  of  $10,000  that  does  not  elect  to 
receive  a  refund  under  the  small  claims  or 
mid-level  reseller  presumptions  will  be 
required  to  demonstrate  its  injury.  There  are 
two  aspects  to  such  a  demonstration.  First,  a 
firm  is  required  to  provide  a  monthly 
schedule  of  its  banks  of  unrecouped 
increased  products  costs  for  products  that  it 
puixhased  from  Anchor,  Cost  banks  should 
cover  the  period  August  19. 1973.  through 
January  27, 1981.  If  a  firm  no  longer  has 
records  of  contemporaneously  calculated  cost 
banks  for  products,  it  may  approximate  those 
banks  by  submitting  the  following 
information  regarding  its  purchases  of  that 
product  from  all  of  its  suppliers: 

(1)  The  weighted  average  gross  profit 
margin  that  the  firm  received  for  the  product 
on  May  15.  1973; 

(2)  A  monthly  schedule  of  the  weighted 
average  gross  profit  margins  that  it  received 
for  the  product  during  the  period  August  19, 
1973,  through  (anuary  27.  1981;  and 

(3)  A  monthly  schedule  of  the  firm's 
purchase  or  sales  volume  of  the  products 
during  the  period,  August  19, 1973,  through 
January  27, 1981. 

The  existence  of  banks  of  unrecovered 
increased  product  costs  that  exceed  an 
applicant's  potential  refund  is  only  the  first 
part  of  an  injury  demonstration.  A  firm  must 
also  show  that  market  conditions  forced  it  to 
absorb  the  alleged  overcharges.  Generally, 
we  will  infer  this  to  be  true  if  the  prices  the 
applicant  paid  Anchor  were  higher  than 
average  market  prices  for  the  same  level  of 
distribution."  Accordingly  a  claimant 


"That  is,  claimants  who  purchased  between 
3,601,268  gallons  and  18,CX)6.33a  gallons  of  Anchor 
refined  petroleum  products  during  the  consent  order 
period  (mid-level  claimants)  may  elect  to  utilize  this 
presumption.  Claimants  who  purchased  more  than 
18,006,336  gallons  may  elect  to  limit  their  claim  to 
S50,000. 


"  We  generally  obtain  average  market  price 
information  from  Plati's  Oi!  Pnr.p  Handbook  and 
Oilmanac  (Piatt's).  If  pnce  data  for  a  particular 
product  is  not  available  in  Piatt  s,  Ihe  burden  of 
supplying  alternative  iniormaiion  will  be  on  the 
claimant. 
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attempting  to  demonstrate  injury'  should 
submit  a  monthly  schedule  of  the  weighted 
average  prices  that  it  paid  Anchor  for 
products  during  the  period  August  19.  1973, 
through  January  27, 1981. 

If  a  reseller  or  retailer  that  ts  eligible  for  a 
refund  in  excess  of  $10,000  does  not  submit 
cost  bank  and  purchase  price  information 
described  above,  it  can  still  apply  for  a 
refund  of  $10,000  plus  accrued  mterest  or  40% 
of  its  full  volumetric  refund,  using  the 
medium-range  presumption.  If,  however,  a 
firm  provides  the  above  mentioned  data  and 
we  subsequently  conclude  that  the 
information  it  provided  demonstrates  that  the 
firm  was  not  injured  by  Anchor  overcharges, 
the  firm  cannot  opt  for  a  full  510,000  refund. 

VI.  Allocation  Claims 

We  may  also  receive  claims  based  upon 
Anchor  s  alleged  failure  to  furnish  petroleUi-n 
products  that  it  was  obliged  to  supply  under 
the  DOE  allocation  regulations  See  10  CFR 
part  211.  These  applications  will  be  evaluated 
with  reference  to  the  standards  set  forth  in 
cases  such  as  Standard  Oil  Company 
[Indiana).  10  DOE  \  86.048;  OKC  Corp./Tuv.-n 
fr  Country-  Markets.  Inc..  12  DOE  ^  85,094 
(1984);  and  Marathon  Petroleum  Co./' 
Research  Fuels.  Inc..  19  DOE  ^  85.575.  at 
89,04*-50  (1988)  [.Marathon  RFI].''  aH'd. 
Research  Fuels.  Inc.  v.  DOE.  No,  CA^-8S*- 
2983-G  (N,D.  Tex.  October  3.  1991),  These 
standards  generally  require  an  allocation 
claimant  to  demonstrate  the  existence  of  a 
supplier/purchaser  relationship  with  Anchor 
and  the  likelihood  that  Anchor  failed  to 
furnish  petroleum  products  that  it  was 
obliged  to  supply  to  the  claimant  under  10 
C.F.R.  Part  211.  In  addition,  the  claimant 
should  provide  evidence  that  it  had 
contemporaneously  notified  the  DOE  or 
otherwise  sought  redress  from  the  alleged 
allocation  violation.  Finally,  the  claimant 
must  establish  that  it  was  injured  and 
document  the  extent  of  the  injury. 

In  our  evaluation  of  whether  allocation 
claims  meet  these  standards,  we  will 
consider  vanous  factors.  For  example,  we 
will  seek  to  obtain  as  much  information  as 
possible  about  the  agency's  treatment  of 
complaints  made  to  it  by  the  claimant.  We 
will  also  look  at  any  affirmative  defenses 
that  Anchor  may  ha\  e  had  to  the  alleged 
allocation  violation.  See  Marathon  Petroleum 
Co.,  Research  Fuels.  Inc..  19  DOE  \  85.575 
(1989).  In  assessing  an  allocation  claimant's 
injury,  we  will  evaluate  the  effect  of  the 
alleged  allocation  violation  on  its  entire 
business  operations  with  particular  reference 
to  the  amount  of  product  that  it  received  from 
suppliers  other  than  Anchor.  In  determining 
the  amount  of  an  allocation  refund,  we  will 
utilize  any  information  that  may  be  availablp 
regarding  the  portion  of  the  Consent  Order 
fund  that  the  agency  attributed  to  allocation 
violations  in  general  and  to  the  specific 
allocation  violation  alleged  by  the  claimants. 
Finally,  since  the  Consent  Order  reflects  a 
compromise  of  the  issues  involved  in  the 
enforcement  proceedings  against  Anchor  and 
the  Consent  Order  amount  is  less  than 
Anchor's  potential  liability  in  those 
proceedings,  we  will  reduce  allocation 


refunds  which  would  otherwise  be 
disproportionately  large.  See  Amtel.  Inc./ 
Whitco.  Inc..  19  DOE  }  85.319,  at  8a59e  (1989) 
(refund  reduced  by  the  ratio  of  the  settlement 
fund  to  the  aggregate  amount  of  alleged 
overcharges)," 

Vn.  Distribution  of  Remalnug  Funds 

TvT3ically,  money  will  remain  after  all 
mentonous  refund  applications  have  been 
processed.  In  that  event,  the  residual  funds  in 
the  Anchor  escrow  account  will  be  disbursed 
in  accordance  with  the  provisions  of  the 
Petroleum  Overcharge  and  Distribution  Act 
of  1988  (PODRA)  15  U.S.C.A.  4501-4507 
(West  Supp,  1989). 

VIII.  Applications  for  Refund 

This  determination  announces  that  we  will 

now  accept  Allocations  for  Refund  from 
purchasers  of  ref.ned  covered  products  sold 
by  Anchor  dunng  the  penod  August  19, 1973, 
through  January  27.  1981.  There  is  no  specific 
application  form  that  must  be  used;  however 
all  Applications  for  Refund  must  contain  the 
following  information' 

(1)  A  conspicuous  reference  to  the  "Anchor 
Refund  Proceeding — Case  .No,  KEF-OIZO",  the 
applicant's  present  name  and  address,  the 
name  and  address  of  the  applicant  during  the 
refund  penod,  and  the  applicant's  taxpayer 
identification  number;'* 

(2)  The  name,  title,  and  telephone  number 
of  a  person  who  may  be  contacted  for 
additional  information  concerning  the 
application; 

(3)  An  explanation  of  how  the  claimant 
used  the  Anchor  products,  i.e.,  whether  the 
applicant  was  a  reseller,  retailer,  consignee. 
end  user,  public  utility,  cooperative,  etc.; 

14)  For  each  refined  covered  product  a 
monthly  schedule  of  the  number  of  gallons 
that  the  applicant  purchased  from  Anchor 
during  the  August  19,  1973,  through  January 
27,  1981,  refund  penod."  If  a  claimant  was 


"  Marathon/RFl  is  still  under  appeal  at  this  time. 


"  If  we  receive  numerous  allocation  claims,  we 
may  adopl  a  more  fjeneral  formula  for  caiculating 
refunds  based  on  dlieged  allocation  violations. 

'*  Under  ttie  PnvHcy  Act  of  1974,  the  submiasion 
of  a  (ociai  security  number  by  an  Indtvilhial 
applicant  is  voluntary   An  applicant  that  does  not 
wish  to  submit  a  social  secuiity  number  must 
submit  an  employer  identiflMtion  num.ber  if  one 
exists.  This  information  will  be  used  in  processing 
refund  applicanons,  and  is  requested  pursuant  to 
our  authority  under  the  Petroleum  Overcharge 
Distnbution  and  Restitution  Act  of  1986  and  the 
regulalions  codified  at  10  CFR  part  205.  subpart  V. 
The  Information  may  be  shared  with  other  Federal 
Bjiencies  for  statistical,  auditinj!  or  archiving 
purposes,  and  with  law  enforcement  agencies  when 
ihey  are  inveslisating  a  potential  violation  of  civil 
or  cnmmal  law  L'nless  an  applicant  claim* 
confidenUttlity,  this  information  will  be  available  to 
the  public  in  the  Public  Reference  Room  of  the 
Department  of  Ejicrgy 

"  Because  we  will  not  process  claims  for  less 
than  $i5  m  principal,  an  applicant  must  have 
purchased  at  leasl  2,lfll  gallons  of  Anchor  refined 
covered  products  during  the  refund  penod  In  order 
for  us  to  consider  Us  appiicjition.  11  an  applicant 
submits  estimated  purchase  volume  figures,  it  must 
provide  a  detailed  explanation  of  how  it  derived  the 
estimates. 


an  indirect  purchaser  of  Anchor  refined 
covered  products,  it  must  also  submit  the 
name  of  its  immediate  supplier  and  indicate 
why  if  believes  the  products  were  originally 
sold  by  Anchor 

(5)  All  relevant  material  necessary  to 
support  its  claim  in  accordance  with  the 
injury  presumptions  and  requirements 
outlined  above  in  section  V,  part  B; 

(6)  If  the  applicant  was  or  is  in  any  way 
affiliated  with  Anchor,  an  explanation  of  the 
nature  of  that  affiliation: 

(7)  A  statement  as  to  whether  there  was  a 
change  in  ownership  of  the  apphcant's  firm 
during  or  since  the  refund  period.  If  there  was 
such  a  change  in  ownership,  the  applicant 
must  submit  a  detailed  explanation  as  well  as 
provide  the  names  and  addresses  of  the 
previous  and  subsequent  owners; 

(8)  A  statement  as  to  whether  the  claimant 
is  or  has  been  involved  In  any  DOE 
enforcement  proceedings  or  private  actions 
filed  under  section  210  of  the  Economic 
Stabilization  Act.  If  these  actions  have  been 
concluded,  the  applicant  should  furnish  a 
copy  of  any  final  order  issued  in  the  matter.  If 
the  action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and  its 
anrent  status.  The  apphcant  must  inform 
OHA  of  any  change  in  status  while  its 
AppUcatlon  for  Refund  is  pending.  See  10 
CFR  205.9(d); 

(9)  A  statement  as  to  whether  the  applicant 
or  a  related  firm  has  filed  any  other 
Application  for  Refund  in  the  Anchor 
proceeding: 

(10)  A  statement  as  to  whether  the 
claimant  or  a  related  firm  has  authorized  any 
other  individual(s)  to  file  an  Application  for 
Refund  on  the  claimant's  behalf  in  the 
Anchor  proceeding:  and 

(11)  The  following  statement  signed  by  the 
applicant  or  a  responsible  official  of  the 
business  or  organization  claiming  the  refund: 
"I  swear  (or  affirm]  that  the  information 
submitted  is  true  and  accurate  to  the  best  of 
my  knowledge  and  behef  1  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  Federal  Government  may 
be  subject  to  a  fine,  a  )ail  sentence,  or  both, 
pursuant  to  18  U.S.C.  1001." 

All  Applications  for  Refund  should  be  sent 
to:  Anchor  Refund  Proceeding.  Case  No. 
ICEF-0120.  Office  of  Hearings  and  Appeals. 
Department  of  Energy,  1000  Independence 
Ave^xe  SW..  Washington,  DC  20585. 

All  applications  must  be  filed  in  duplicate 
no  later  than  180  days  from  the  date  of 
publication  of  this  Decision  and  Order  In  the 
Federal  Register.  Any  claimant  that  believes 
that  its  Application  for  Refund  contains 
confidential  information  must  submit  two 
additional  copies  of  the  application  In  which 
the  confidential  information  is  deleted, 
together  with  a  staten>enl  specifying  why  the 
information  is  confidential. 

It  Is  Therefore  Ordered  That 

(1)  Applications  for  Refimd  from  the  funds 
remitted  to  the  Department  of  Energy  by 
Anchor  Gasoline  Corporation  pursuant  to  the 
Consent  Order  finalized  on  September  22. 
1988,  may  now  be  filed. 

(2)  Apphcations  for  Refund  from  the 
Anchor  refined  product  pool  must  be  filed  no 
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id;p:  than  1*1  days  from  tne  date  of 
pubiicaaon  o'  this  Decision  and  Order  in  thf 
Federal  Ke^ster 

(3i  Applicjsiions  for  Refund  frotn  \te 
-Xnc.TcT  crude  oil  pool  must  be  fii«<i  no  later 
'r,,i-:  I -one  30,  1994. 

4  The  Director  of  Special  Accounts  and 
Payroll.  Office  of  Departmental  Accounting 
a  ?.d  Financial  Systenu  Development.  OfBce 
of  the  Controller.  Department  of  Energy,  shall 
take  ail  steps  necessary  to  transfer,  as 
provided  in  Paragraphs  (5).  (6),  and  (7)  below, 
the  total  net  current  crude  oil  etjuity  from  the 
.Anchor  Gasoline  Corporation  subaccount 
(Consent  Order  No  740S01247W)  wthin  the 
D-'Dosi'  Fur.d  Escrow  Account  maintained  by 
'.re  DOE  at  Ihe  Treasury  of  the  United  States. 

(5]  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  $2,052,691.13  in 
principal  plus  appropriate  interest,  of  the 
funds  obtained  pursuant  to  Paragraph  (4) 
above,  into  a  subaccount  denominated 
"Crude  Tracking — States."  Number 
999DOE003W 

(6)  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  $2.052,691. 12  in 
principaL  plus  appropriate  interest,  of  the 
funds  obtained  pursuant  to  Paragraph  (4] 
above,  into  a  subaccount  denominated 
"Crude Tracking — Federal."  Number 
999DOE002W. 

(")  The  Director  of  Special  Accounts  and 
Payroll  shall  tranafer  $1,028,345.56.  plus 
appTipriate  interest  of  the  funds  obtained 
pursuant  to  Paragraph  (4)  above,  into  a 
subacco'jjTt  denominated  "Crude  Tracking — 
Claimants  4."  Number  999DOE010Z. 

(8)  This  is  a  final  Order  of  the  Department 
of  Energy. 

Dated:  i'Vpril  2, 1992. 
Thomas  M.  Wieker  (for  George  B.  Breznay). 
Director.  Office  of  Hearings  and  Appeals. 
[FR  Doc  92-8469  Filed  4-10-92;  8:45  am) 
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ENVIRONMENTAL  PROTECTtON 
AGENCY 

I 

[FRL-4-22-:, 

Agency  InformatJon  Collection 
Activities  Under  0M8  Review 


agency:  f-j-.v;:-; 
Agency  iEPA). 
ACTION:  Notice. 


'.  mental  Protection 


SUMWARY:  In  compliance  with  the 

P^p,-work  Reduction  Act  (44  U.S.C. 
3"0l  p.'  -^-^  ;  this  notice  announces  that 
t.he  [.".fo.'T.ation  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden:  wh«re  appropriate,  It 
includes  the  acUiai  d^ta  collection 
instrumer.t 

DATES:  Comments  must  be  submitted  on 
o.--  Of  fare  May  13,  \mz. 


FOR  FURTHCH  tWFOHMATtO**  Ofl  A  CO*Tr 
Of  TMtS  tea,  CONTACT  S,^^dy  pHnner  a' 
EPA.  (2021  2m~-2-'Vl 
$tJ1»f»tE«IEKTARV  tWFORMATtOM: 

Office  of  Air  and  Radsanon 

r/^'e.- Selective  Einforcement  Auditing 
Reporting  Requirements  (EPA  ICR 
#(Xnii)5;  OMB  #2060-0064).  This  ICF 
requests  renewal  of  the  existing 
clearance. 

Abstract  Motor  vehicle 
manufacturers  are  subject  to  selective 
audits  of  production  vehicles  to  venfy 
that  the  prototype  design  can  be 
manufacttjo^d  and  still  meet  emission 
requirements-  Eighteen  manufacturers 
keep  records  of  emission  tests  and 
submit  a  summary  of  assembly-line 
emission  testing  to  the  Agency.  From 
this  information  EPA  selects 
approximately  8  vehicles  each  year  for 
audita.  Manufacturers  subject  to  audits 
provide  the  EPA  with  emission  test  data 
significant  events  and  vehicle  data, 
reports  of  SEA  results,  test  facility 
descriptiona,  SEA  laboratory  check-out 
data.  SEA  test  failure  reports  and  an 
audit  failuj^  report  EPA  uses  this 
infonnation  to  ensure  that 
manufacturers  follow  the  prescribed 
emissions  test  procedures,  that  their  test 
equipment  accurately  measures 
emissions  and  that  production  vehicles 
conform  to  Federal  emissions 
requirements  when  they  come  off  the 
assembly  line. 

Burden  Statement  The  public 
reporting  burden  for  this  collection  of 
infonnation  is  estimated  to  average  234 
hours  per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Motor  vehlcfe 
manufacturer*. 

Estimated  Number  of  Respondents: 
18. 

Estimated  Total  Annual  Burden  on 
Respondents:  4216  hours. 

Frequency  of  Collection:  On  occasion, 
quarterly  and  annually. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental  Protectior, 
Agency.  Information  Policy  Branch  (PM- 
223Y),  401  M  Street,  SW.,  Washington.  DC 
20460 

and 
Troy  l^iiUier.  Office  of  Management  and 
Budget  Oflke  of  Information  and 
Regulatory  Affairs,  725  17th  Street,  NW.. 
Washington.  DC  20503. 


Dated:  April  7, 1992. 
Paul  Lapsiey. 

DsrvcUr.  Regulatory-  Manage.'nenI  Division. 
\VR  Doc  92-6447  Filed  4-10-92:  845  am) 
BtUJWGCOOE  a«o-«o-ii 

[FRL-4121-7] 

Meeting  of  the  Grand  Canyon  VlsJbWty 
Transport  CommteakMi 

AGENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  meeting. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
announcing  a  meeting  of  the  Grand 
Canyon  Visibility  Transport 
Commission  (Commission]  to  be  held  on 
May  8. 19P2.  The  Commission  was 
established  on  November  13,  1991  (see 
56  FR  57522  (November  12.  1991))  under 
section  16flB  of  the  Clean  Air  Act 
A:r.endments  of  1990  (Act).  The  primary 
purposes  of  this  meeting  are  for  the 
Commission  to  be  presented  with  the 
draft  workplan  prepared  by  the  Grand 
Canyon  Visibility  Transport 
Commission  Coordinating  Committee 
(Coordinating  Committee)  and  for  the 
Commission  to  decide  upon  a  final 
organizational  structure.  This  meeting  is 
not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  P-jbiic 
Law  92-163.  as  amended. 
DATES:  The  meeting  will  be  held  on  May 
B,  T3Q2 

ADDRESSES:  The  meeting  will  be  held  at: 
A.-izona  State  Senate  Building,  Hearing 
Room  No.  1,  1700  West  Washington, 
Phoenix.  Arizona. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr  lohn  Core,  Secretarj'/Treasurer, 
Grnnd  Canyon  Visibility  Transport 
Commission,  1001  SW  Fifth  Avenue, 
sure  1000.  Portland,  Oregon  97204,  (503) 
2.?0-1660. 

SUPPLEMENTARY  rNFORMATIONl  The 
Commission  is  charged  with  assessing 
cuTer.tly  available  studies  and 
information  pertaining  to  visibility 
impairment  at  the  Grand  Canyon 
National  Park  from  sources  in  the 
transport  region  (including  potential  or 
projected  growth)  and  is  to  issue  a 
report  to  U.S.  EPA  within  four  years 
recommending  what  measures,  if  any, 
should  be  taken  under  the  Clean  Air  .\ct 
to  remedy  such  impairment.  The 
.Administrator  of  EPA  has  used  his 
broad  discretionary  authority  under 
section  l^B  of  the  Act  to  expand  the 
scope  of  the  Commission  to  include 
additional  class  I  areas  in  the  vicinity  of 
Grand  Canyon  National  Park — what  is 
sometimes  referred  to  as  the  "Golden 
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Circle"  of  parks  and  wilderness  areas. 
This  includes  most  of  the  national  parks 
and  wilderness  areas  of  the  Colorado 
Plateau.  The  Administrator  established 
the  visibility  transport  region  to  include 
all  or  part  of  the  following  States: 
Arizona,  California,  Colorado,  New 
Mexico,  Nevada,  Oregon,  and  Utah,  and 
invited  the  Governors  of  those  States  or 
their  designees  to  participate  as 
members  of  the  Commission.'  The 
Administrator  also  invited  the  Chief  of 
the  U.S.  Forest  Service  and  the  Directors 
of  the  U.S.  Bureau  of  Land  Management. 
U.S.  Fish  and  Wildlife  Service,  and 
National  Park  Service  to  represent  their 
Federal  agencies  on  the  Commission. 

At  its  first  meeting  on  November  13. 
1991,  the  Commission  adopted  a  set  of 
by-laws  and  elected  officers.  At  this 
meeting  the  Commission  also  charged 
the  Coordinating  Committee,  an  ad-hoc 
committee  consisting  of  air  quality  stafi 
from  the  participating  Federal  agencies 
and  the  States  in  the  transport  region, 
with  developing  a  workplan  to  outline 
the  Commission  activities  over  the  next 
four  years. 

The  Coordinating  Committee 
developed  a  draft  workplan  and 
distributed  it  to  interested  members  of 
the  public  for  comment.  The 
Coordinating  Committee  also  held  a 
public  roundtable  to  discuss  the  draft 
workplan  with  interested  parties  (see  57 
FR  5447  (February  14,  1992)).  The 
Coordinating  Committee  has  revised  the 
draft  workplan  to  incorporate  some  of 
the  comments  and  has  also  prepared  a 
document  responding  to  all  of  the 
comments  received,  The  revised 
workplan  and  response  to  comments 
document  will  be  made  available  after 
the  draft  workplan  is  adoptf'd  by  the 
Commission. 

The  Commission  has  also  appro^  ed 
mechanisms  for  the  participation  of  the 
public  in  its  activities.  At  its  first 
meeting,  the  Commission  approved  the 
establishment  of  a  public  advisory 
committee,  allowed  for  the  participation 
of  the  public  on  any  technical 
subcommittees  established  by  the 
Commission,  and  has  allowed  for  the 
submittal  of  public  comments  at  its 
meetings. 

Membership  on  any  committee  wiil  be 
open  to  qualified  persons  from  industry, 
environmental,  and  research/academic 
orgdnizations.  as  well  as  qualified 
members  of  the  general  public.  Although 
the  Commission  will  accept  applications 
at  their  May  8. 1992  meeting,  the  number 
of  available  positions  will  be  limited 


'  The  Administrator  also  invited  t.he  Governor  of 
the  S'ate  of  Idaho  to  participate  on  the  Commission. 
The  Gcjvemor  of  Idaho  has  declined  to  participate 
on  the  Commission  at  this  time. 


and  interested  persons  are  urged  to  send 
a  resume  of  their  qualifications  to  Mr 
John  Core,  Secretary /Treasurer,  Grand 
Canyon  Visibility  Transport 
Commission,  1001  SW  Fifth  Avenue, 
suite  1000,  Portland,  Oregon  9^304  by 
Apnl  24,  1992. 

TYPE  OF  MEETING:  This  meeting  will  be 
open  to  the  general  public. 
AGENDA:  The  meeting  is  scheduled  to 
begin  at  1  p,m.  The  topics  to  be 
addressed  include; 

(1)  A  presentation  of  the  revised  draft 
workplan; 

(2)  Acceptance  of  the  public 
comments  received  on  the  draft 
workplan: 

(3)  Discussion  and  adoption  of  the 
revised  draft  workplan; 

(4)  A  presentation  on  the 
recommended  organizational  structure 
of  the  Commission,  and 

(5)  Discussion  on  establishing  a  public 
advisory  committee  to  the  Commission 
and  a  review  of  public  advisory 
committee  nominations. 

Dated:  April  2.  1992 
David  P.  Howekamp, 
AcUng  Regiona]  Administrator,  U.S. 
Environmental  Protection  Agency.  Region  9. 
fPR  Doc.  92-8446  Filed  4-10-82;  8:45  am) 

BILUNQ  COOC  ftSeO-SO-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Report  Forms  Under  0MB 
Review 

agency:  Equal  Employment  Opportunity 

Com.mission. 

action:  Request  for  Comments. 

SUMMARY:  Under  the  provisions  of  the 

Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  0MB  for  review  and 
approval  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  such  a  submission. 
Theproposed  report  form  under  review 
is  listed  below 

DATES:  Comments  must  be  received  on 
or  before  May  28,  1992.  If  you  anticipate 
commenting  on  a  report  form  but  find 
that  time  to  prepare  will  prevent  you 
from  submitting  comments  promptly, 
you  should  advise  the  O.MB  Reviewer 
and  Agency  Clearance  Officer  of  your 
intent  as  early  as  possible. 
ADDRESSES:  Copies  of  the  proposed 
report  form.s,  the  request  for  clearance 
(Standard  Form  83).  supporting 
statement,  and  other  documents 
submitted  to  0MB  for  review  may  be 
obtained  from  the  Agency  Clearance 


Officer  Comments  on  the  item  listed 
should  be  submitted  to  the  A^ncy 
Clearance  Officer  and  the  0\fB 

RVv'ipwer 

FOR  FURTHER  INFORMATION  CONT*CT 


EEOC  ,'\j;enf\  ricarant,  »■■  O^Vu.  t" 

Margaret  P.  Ulmer,  Office  of 
Management;  1801  L  Street,  NW., 
Washington,  DC  20507;  Telephone  (202) 

663-4279. 

OMB  Rp\  ifwer 

Joseph  LacKey,  Human  Resources  and 
Housing  Branch,  Office  of  Information 
and  ReguJatory  Affairs,  Office  of 
Management  and  Budget;  New 
Executive  Office  Building — room  3208; 
Washington,  DC  20503;  Telephone  (202) 
395-7316. 

Type  of  Request  Extension  (No 
change). 

Title:  Elementary-Secondary  Staff 
Information  EEO-5. 

Form  Number.  EEOC  FORMS  168A 
and  168B. 

Frequency  or  Report.  Biennially. 

Type  of  Respondent.  Public 
elementary  and  secondary  school 
districts  and  systems  with  100  or  more 
employees  and  a  sample  of  those 
districts  and  systems  with  15-99 
employees. 

Standard  Industrial  Classification 
(SIC)  Code.  821 

Description  of  Affected  Public.  State 
or  local  governments 

Response:  58,509. 

Reporting  Hours:  292,545. 

Federal  Cost  $60,000.00, 

Applicable  under  Section  3504(h)  of 
Public  Law  96-511:  Not  applicable. 

Number  of  Forms:  2. 

Abstract-Needs /Users:  EEO-5  data 
are  used  by  EEOC  to  investigate  charges 
of  discrimination  against  employers  in 
public  elementary  and  secondary  school 
districts  and  systems.  Data  are  shared 
with  the  Department  of  Education 
(Office "for  Civil  Rights  and  the  National 
Center  for  Education  Statistics)  and  the 
Department  of  Justice.  EEO-5  data  are 
also  shared  with  approximately  23  State 
and  56  local  FEPC  agencies. 

Dated:  April  ft.  1992. 

For  the  Commission. 
KaMie  A.  Billiiigsley, 
Acting  Management  Director,  Office  of 
Management,  Equal  Employment  Opportunity 
Commission. 
[FR  Doc.  92-8443  Filed  4-10-82;  8:45  am) 
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FEDERAL  DEPOSfT  INSURANCE 
CORPORATTON 

Statement  of  Poficy  Regartftng 
AppUcationc  for  Deposit  Insurance 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Statement  of  policy. 

summary:  This  statement  combines  into 
cnp  dix-ument  tne  Corporation's  policy 
r^;  ird;n:g  the  granting  of  deposit 
insurance  to  proposed  new  depository 
institutions  and  operating  non-FDIC 
insured  institutions,  Lncorpotatefl  the 
Corporation'B  standards  for  graoting 
deposit  insurance  to  institutions  for 
whom  the  FDIC  is  not  the  primary 
federal  reg\ilatoT,  fonnalizes  standards 
for  proposed  new  depository  institutions 
formed  for  the  sole  purpose  of  acquiring 
assets  and  assuming  habilities  of  an 
insured  institotion  in  default  and 
clarifies  certain  issues  contained  in  the 
policy  statement  regarding  deposit 
insurance.  This  statement  of  pohcy 
replaces  the  statements  of  policy  titled 
"Applications  for  Deposit  Insurance" 
adopted  in  1980  and  "Applications  for 
Federal  Deposit  Insurance  by  Operating 
Non-FDIC  Insured  Institutions"  adopted 
in  1987,  The  policy  establishes  the 
standards  used  by  the  FDKZ  in  granting 
deposit  Insurance  and  offers  guidelines 
for  making  application  for  insured 
et,3f\i<; 

EPrEcnvt  DATE;  April  13. 1992. 
POR  FURTHER  INFORMATION  COWACT: 

RoDcrt  F.  Miauc.icn.  .^isociate  Director. 
Telephone  (202)  898-691^  Jesse  G. 
Snyder,  Assistant  Director,  Telephone 
(20:)  898-6915,  or  Curtis  L  Vaughn. 
Examination  Specialist,  Telephone  (202) 
898-6759,  Division  of  Supervision. 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW,.  Washington,  DC 
20429 

SUPPCEiiorrARY  tMFORMAriOH;  The 
Corporation  preseQUy  h<i»  two  policy 
statements  addressing  applications  for 
federal  deposit  insurance.  One  adopted 
in  1980,  primarily  addresses  applications 
for  deposit  insurance  for  proposed  new 
banks.  The  other,  adopted  in  1987, 
addresses  only  applications  by 
operating  non-FDIC  insured  institutions. 
The  subject  statement  addresses 
applications  filed  by  proposed  new 
depository  Institutions  and  operating 
non-FDIC  Insured  institutions. 

This  policy  statement  reflects  the 
FDICs  amended  responsibility  to  grant 
or  deny  federal  deposit  insurance  for  all 
insured  depository  institutions.  The 
policies  enuciated  apply  to  all  proposed 
institutions  whether  they  propose  to 
operate  under  a  State,  Federal  or 
National  charter. 


Prior  to  the  issuance  of  this  statrment 
of  policy,  the  FDIC  bad  not  documented 
its  procedures  for  granting  insurance  to 
proposed  new  depository  institutions 
formed  for  the  sole  purpose  of  acquiring 
a  failed  insured  tnstitation.  This 
statement  recognizes  the  Corporations 
practice  of  modifying  its  policies  in 
these  cases  and  requiring  a  minimum 
Tier  I  capital  to  assets  ratio  of  4%  which 
may  be  augmented  by  an  adequate 
allowance  for  loan  and  lease  losses. 

The  new  policy  statement  for  granting 
deposit  insurance  to  operating 
institutions  now  bicorporates  the 
Corporation'B  concerns  over  the 
sensitivity  of  the  institution  to 
movement  in  interest  rates,  a 
requirement  for  a  full  scope  audit  prior 
to  submitting  an  application  for  all 
institutions,  and  limits  on  the  use  of 
powers  granted  under  state  statnte. 

Changes  worthy  of  note  in  the 
statement  addressing  proposed  new 
depository  institutions  follow.  These 
modifications  are  generally  an  updating 
of  information  or  clarification  of  areas 
where  questions  have  arisen. 

The  required  mipimuTn  initial  capitalization 
for  proposed  new  depository  institutions  has 
been  increased  from  $75a0O0  to  $2,000,0(», 
reflecting  the  Corporation's  recent  experience 
in  which  a  minimum  of  $2,000,000  is  needed 
to  capttaliie  a  new  operation  unless 
compelling  circumstances  warrant 
consideration  of  a  lesser  amount. 
Furthermore,  it  i«  expected  that  the  initial 
capitalization  should  be  sufficient  to  provide 
a  ratio  of  Tier  I  leverage  capital  to  total 
estimated  assets  of  at  least  8%  at  the  end  of 
the  third  year  of  operation.  In  addition,  the 
depository  institution  is  expected  to  maintain 
an  adequate  allowance  for  loan  and  lease 
losses.  This  represents  a  change  from  the 
previous  standard  of  10%  total  capital  to 
estimated  assets.  The  revised  standard 
reflects  the  capital  defmibons  presently  used 
by  the  federal  financial  institution  regulators 

In  order  to  address  the  risk  to  the  fund  that 
may  be  present  by  ownership  changes  in 
holding  companies  and  by  a  weakened 
Financial  condition  of  a  holding  company,  the 
Corporation  has  affirmed  its  policy  that  the 
holding  company  financial  condition  must  be 
able  to  supjwrt  the  operations  and  provide' 
capital  for  a  newly  chartered  insUtution  and 
has  required  that  proponents  advise  the 
Corporation  of  any  significant  changes  of 
ownership  of  the  holding  company.  The  FDIC 
hdS  also  emphasized  that  organizers  who  are 
not  affiliated  with  holding  companies  are 
expected  to  demonstrete  the  ability  to 
provide  ongoing  financial  support  of  the 
institutioa 

From  time-to-time,  applicants  have  asked 
how  the  Corporation  would  view  an 
apphcation  wherein  the  organizers,  or  select 
individuals,  were  offered  stock  at  a  price 
lower  than  th«  offering  price  to  other 
subscribers.  This  statement  includes  the 
policy  that  all  stock  of  a  particular  class 
should  be  offered  for  the  same  price.  It  is  not 
believed  appropriate  for  insiders  to 


p\penence  immediate  stock  appreciation  h\ 
the  expense  of  other  stockholders 
Furthermore,  any  stock  option  plans  or  stock 
bonuses  for  insiders  should  be  fully  disclosed 
to  a!!  shareholders  and  the  length  of  these 
u^rpcmpnts  should  be  Umited. 

.■\n  annual  audit  by  an  independent 
certified  pubhc  accounting  firm  is  an  integral 
part  of  the  safe  and  sound  management  of  a 
depository  institution.  The  statement  includes 
the  IDIC  expectation  that  proponents  commit 
their  depository  institution  to  obtain  an 
independent  audit  for  at  least  the  first  five 
yean  after  deposit  insurance  coveragp  is 
granted. 

Powers  of  state  chartered  deposUorv 
ins' tiiuons  are  now  hmited  bv  federal 
statute  The  poLcy  statement  makes  clear 
that  appiicrtnUi  shall  agree  not  tu  exercisp 
prohibited  nonbar.kmg  powers  if  deposit 
insurance  is  granted. 

The  threshold  level  for  designation  of 
major  shareholders  is  increased  from  5%  to 
10%  owne.-ship  to  reflect  con.sistency  with 
standards  of  ottie.'  Federal  regulators.  The 
changed  standard  will  continue  to  require 
financial  and  biographical  reporting  and 
notification  of  changes  of  major  shareholders 
who  have  control  ownership  or  potential  for 
cont_rol  ownership  while  reducing  the 
reporting  burden  on  organizers- 

Because  this  is  a  policy  statement  and 
not  a  regulation,  each  application  will 
be  considered  on  its  own  ments.  These 
guidelines  inform  the  public  of  the 
standards  that  will  be  considered. 
Additionally,  the  major  ch.tnges 
represented  by  thts  new  policy  are  a 
mere  incorporation  of  standards  that  are 
already  being  used  or  a  reflection  of 
changes  in  other  matt.'rs  which  received 
public  discussion.  For  these  reasons  the 
statement  of  policy  is  bein^  issued  in 
final  form 

.Applications  for  Deposit  Insurance 

In:roductii>p 

The  gran-ang  of  deposit  insurance 
confers  a  valuable  status  on  an 
applicant  its  denial,  on  the  other  hand. 
may  have  serious  adverse  competitive 
consequences  and.  in  the  case  of  a  new 
bank,  may  effectively  preclude  entrance 
into  the  banking  business.  The  Board  of 
Directors  of  the  Corporation  is  charged 
by  statute  with  the  responsibility  of 
acting  upon  property  completed 
applications  for  Federal  deposit 
insurance  by  all  depository  institutions  ' 


'  It  Ihe  ch3«  of  any  ir.ierir.  :  p.lp'-ii!  dt-pository 
institution  thai  i.«  charterpci  In  rhc  dppropnfite 
Federal  banitinfi  a^encj  and  will  not  oppr  for 
business,  the  depository  institution  shall  be  an 
insured  depository  institution  upon  the  issuance  of 
Ihe  iiutitunon  s  charter  b>  the  dgencv   .\n> 
deposiiory  mat.tut.or.  whose  i.-iRured  uiatus  is 
continued  pursuani  'o  Section  4  of  the  Kederal 
Depitsil  Insurance  Act  is  not  required  to  apply  to 
continue  said  insured  status. 


including  any  national  bank,  District 
bank,  state  bank,  banking  association. 
trust  company,  savings  bank,  industrial 
bank  {or  similar  depository  institution 
which  the  Board  of  Directors  finds  to  bt 
operating  Bubstanhally  in  the  same 
manner  as  industrial  bank).  Federal 
savings  association,  state  savings 
association,  building  and  loan 
association,  savings  and  loan 
association,  homestead  association 
cooperative  bank  or  a.oy  other  banking 
institution  which  is  engaged  in  the 
bv.siness  of  receiving  deposits,  other 
than  trust  funds.  An  institution,  which 
wishes  to  continue  its  insured  status 
when  converting  from  a  mututa!  to  a 
stock  form  of  o%vnprship  by  the 
chartering  of  an  intenm  savings 
association  under  the  provisions  of 
section  10(o)  of  the  Home  Owners'  Loa.n 
Act,  also  must  file  an  application  with 
the  FDIC  for  deposit  insurance.  An 
applicant  which  u  or.  at  the  time 
insurance  would  become  effective,  wiil 
be  a  bank  or  a  savings  association  has  h 
statutory  n^ht  to  apply  for  deposit 
insurance  and  to  obtain  full 
consideration  of  its  appiication  by  the 
Corporation  in  light  of  all  relevant  facts 
and  without  prejudice.  Federal  depos;! 
insurance  is  not  mandatory  for  ail 
depositor}'  institutions,  it  ig  up  to  a  giver. 
institution's  chartenng  authority  to 
require  that  an  institution  apply  for 
deposit  Insurance 

Procedures 

Any  party  desiring  to  apply  for 
deposit  insurance  should  obtain  forms 
and  m.-^tructions  from  and  file  an 
application  with  the  Regional  Director  of 
the  FDIC  Division  of  Supervision  Region 
in  which  the  depository  institution  or 
proposed  depository  institution  is  or  wiii 
be  located.  Organizers  of  proposed  new 
depository  institutions  are  urged  to 
simultaneously  file  applications  with 
both  the  FDIC  and  the  appropriate 
chartering  authority.  If  approval  of  the 
chartering  authority  is  necessary  for  an 
operatmg  noninsured  institution  to 
become  insured,  applications  should  be 
filed  simultneousiy.  It  is  the  pohcy  of  the 
FDIC  to  minimize  the  burden  of  filing  to 
the  applicant  Therefore,  information 
that  is  provided  to  the  chartering 
authority  that  is  also  needed  as  part  of 
the  deposit  insurance  application  may 
be  provided  to  the  FDIC  by  appending  d 
copy  of  it  to  the  FDIC  application.  The 
FDIC  will  investigate  the  proposal  as 
soon  as  possible  and.  where 
appropriate,  every  effort  will  be  made  to 
coordinate  the  FDICs  investigation  with 
investigations  by  other  regulators.  Final 
action  may  be  taken  by  the  Corporation 
prior  to  final  action  by  other  regulator}- 
authorities  only  in  those  cases  in  which 
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there  is  no  materia!  disagreement  on  thf 
action  to  be  taken.  .Applications  which 
are  filed  simultaneously  will  also  perm;- 
joint  publication  of  public  notice  rather 
than  two  separate  publications. 

The  procedures  governing  the 
administrative  processing  of  an 
application  for  deposit  insurance  nre 
contained  in  part  303  of  the 
Corporation's  Rules  and  Regulations  (12 
CFR  part  303).  An  application  will  not 
be  processed  until  it  is  complete  with 
respect  to  the  speafic  features  c^'vered 
therein  as  well  as  the  basic  inform,ii!;()r 
rtq jested  in  the  application  form  .*in 
application  submitted  wTthout  ail  the 
information  necessary  for  procpssiriR 
may  be  returned  to  the  proponents 
Notification  of  the  approval  or  denw!  of 
an  application  will  be  provided  The 
applicant  must  satisfy  all  terras  of  a 
conditional  approval  pnor  to  deposit 
insurance  becoming  effective  Under 
§  303.6(e).  withm  15  days  of  receipt  of 
nouce  that  its  application  has  been 
denied,  an  applicant  may  petition  the 
Board  of  Directors  for  reconsideration  of 
the  application 

The  pohcies  contained  herein  are 
«;  plica  ble  for  ail  proposed  new 
depository  mstitutions  and  operating 
institutions  applying  for  deposit 
insurance  with  the  ex«;ption  of 
institutions  whose  application  is 
submitted  fur  the  sole  purpose  of 
acquinng  assets  and  a6buin..'ig  liabilities 
of  an  insured  institi..tjur;  m  Career  of 
default.  Policies  are  modit'ied  i.n  tfioM.' 
situations  to  reflect  the  urgent  nature  of 
the  transaction.  Guidance  for  these 
situations  is  contained  m  a  st-pa.'-ate 
section  of  this  pohcy  statement 

Proposed  New  Depositon,'  Institutions 

In  couiklenng  applications  for  deposit 
insurance  for  a  proposed  new 
depository  institution,  the  Corporation 
must  evaluate  each  application  in 

relation  to  the  factors  prescribed  in 
section  6  of  the  Federal  Deposit 
Insurance  .Act  (hereafter  the  "Act")  (12 
use  1&16]  Those  factors  are:  The 
financi;il  historj  and  condition  of  the 
depository  institution,  the  adequacy  of 
i!s  capita!  structure,  its  future  earnings 
prospects,  the  genera!  character  d.?d 
fitness  of  its  management,  the  nsk 
presented  by  such  depository-  Institution 
to  the  Bank  Ir:s,.irance  Fund  or  the 
Sdvi.Tgs  Association  Fund,  the 
convenience  and  needs  of  the 
community  to  be  served  by  the 
depositor}  institution,  and  w-hether  its 
corporate  pow  ers  are  consistent  with 
she  p-urposes  of  the  .Act.  If  all  of  these 
statutor}-  factors  plus  the  considerations 
n»quired  by  the  National  Historic 
Preservation  Act  and  the  National 
Environmental  F^ylicy  Act  of  1969  are 


resolved  favorabiy  the  appiiriiri!  rr-jiv 
receive  deposit  ir'surnnr*'  !r  <•\■^'y:  ''.^s,- 
whtthcr  to  g-^Hn!  df*pr!«ii*  l-'s':';;::'  f    •*■;«■' 

Corporation  mHv  n^nr-h;!  r  p>amintlon8 
and/or  investigations  to  develop 
essential  faiformatton  and  to  protect 
itself"  HE4 -•=•  '"warranted  risk. 

The  Cjr,".;r.i;;on  has  formulated 
certain  guide!  if  b  far  admission  which 
are  designed  'v.  <  i'..  administrative 
problems,  pn  \t    ■  arbitrary  judgment, 
and  assure  uniform  and  fair  treatment  to 
all  applicants.  A  discussion  of  these 
guidelines  follows. 

Statutory  Factors 

1.  Financial  History  and  Condition 

Proposed  and  newly  or;ganized 
depository  institutions  have  no  financial 
history  to  serve  as  a  basis  for 
determining  qualifications  for  deposit 
insurance.  Thus,  the  primary  areas  of 
consideration  under  this  statutory  factor 
are  investment  in  fixed  assets,  including 
leasing  arrangements,  insider 
transactions,  and  the  ability  to  provide 
financial  support  for  the  new  institution 
Lease  transactions  shall  be  reported  in 
accordance  with  Financial  Accounting 
Standards  Board  Statement  13 
("Accounting  for  Leases").  Applicants 
are  expected  to  provide  procedures, 
security  devices,  and  safeguards  which 
are  at  least  equivalent  to  the  minimums 
specified  in  the  Bank  Protection  Act  of 
1968  (12  U.S.C  1681-1B84). 

(a)  Investment  in  Fixed  Assets  and 
Leases — The  applicant's  aggregate 
direct  and  indirect  fixed  asset 
inN'estment.  includins  lease  obligabons, 
must  be  rea.HsuiNJjp  m  relation  to  its 
projected  eanjmtts     ipacity.  capital  and 
other  pertinf  ni  (-«s<  s  for  consideration. 
Applicant)!  should  not  purchase  any 
fixed  assets  or  enter  Into  any 
noncancelable  construction  contracts, 
lease  agreements  or  other  binding 
arrangements  related  to  the  proposal 
unless  and  until  the  Corporation 
approves  the  arplJcation. 

(b)  Insider  !  Hnsactlons — Any 
financial  arrangement  or  transaction 
involving  the  applicant  and  one  or  more 
of  its  organizers,  directors,  officers,  10%- 
or-more  shareholder,  and  their 
associates  and  interests  (hereafter 
referred  to  as  "insiders")  should 
ordinarily  be  avoided.  If  there  are 
arrangements  or  transactions  of  that 
type,  the  applicant  must  demonstrate 
clearly  that  (1)  any  proposed 
transactions  with  insiders  are  made  on 
substantially  the  same  terms  as  those 
prevailing  at  the  time  for  comparable 
transactions  with  non-insiders  and  do 
not  involve  more  than  normal  risk  or 
present  other  unfavorable  fea^Jres  to 
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the  applicant  depos:-or>  institution;  (2) 
any  business  dealing  must  be  intended 
for  the  benefit  of  the  depository 
institution  and  nnust  not  be  entered  into 
by  the  depository  institution  as  an 
accommodation  for  the  benefit  of  the 
insider  and  (3)  the  transaction  must  be 
approved  in  advance  by  a  majority  of 
the  depository  institution's 
incorporators,  in  addition,  full  disclosure 
of  any  arrangements  with  an  insider 
must  be  made  to  all  proposed  directors 
and  prospective  shareholders. 

Whenever  any  transaction  between 
tne  applicant  and  an  insider  involves  the 
purchase  of  real  property  or  a 
construction  contract  the  purchase  price 
must  be  supported  by  an  independent 
appraisal  or  evaluation,  or,  in  the  case 
of  a  construction  contract  by 
competitive  bids.  Further,  with  respect 
to  any  lease  arrangement  between  the 
applicant  and  an  insider,  the  applicant 
must  submit  reliable  evidence  showing 
that  the  lease  arrangement  is  as 
beneficial  to  the  applicant  as  the 
purchase  of  the  property  and  direct 
ownership  and  is  on  terms  comparable 
to  a  similar  lease  arrangement  with  a 
non-insider. 

(c)  Ongoing  Financial  Support- 
Organizers  of  a  proposed  new 
depository  institution,  including  holding 
companies,  must  demonstrate  that  they, 
either  through  their  own  resources  or 
through  the  financial  markets,  have 
sufficient  financial  ability  to  support  the 
new  institution's  operations  and  to 
provide  capital  when  needed. 

2.  Adequacy  of  the  Capital  Structure 

The  basic  benchmark  for  evaluating 
the  adequacy  of  the  capital  structure  of 
a  new  or  proposed  depository  institution 
is  that  it  should  have  an  initial 
capitalization  sufficient  to  provide  a 
ration  of  Tier  1  capital  (as  defined  in  the 
appropriate  capital  regulation  of  the 
institution's  primary  Federal  regulator) 
to  total  estimated  assets  of  at  least  8%  at 
the  end  of  the  third  year  of  operation.  In 
addition,  the  depository  institution  is 
expected  to  maintain  an  adequate 
allowance  for  loan  and  lease  losses. 
Initial  capital  should  normally  be  in 
excess  of  $2,000.00a  net  of  any 
organizational  expenses  that  will  be 
charged  to  the  bank's  capital  after  it 
commences  business.  Applicationss  that 
propose  net  initial  capital  of  less  than 
$2,000,000  will  be  considered  only  if  the 
applicant  can  clearly  demonstrate  that 
the  proposed  capital  is  sufficient  to 
support  the  projected  volume  and  type 
of  business.  For  example,  a  lower 
capital  level  might  be  appropriate  with 
the  estabishment  of  a  new  depository 
institution  in  a  rural  area  with  services 
where  the  deposit  base  potential  is 


limited  and  the  cost  of  doing  business  is 
low.  In  those  cases  where  the  originally 
proposed  capital  level  is  unacceptable, 
approval  of  the  application  may  still  be 
granted  but  only  on  the  condition  that 
the  capital  level  be  increased  to  an 
acceptable  level  prior  to  commencement 
of  business.  Depending  on  the  nature  of 
the  proposed  Institution's  business,  the 
potential  for  growth  and  the  competitive 
environment  substantially  greater 
initial  capital  levels  may  be  appropnate. 
The  adequacy  of  the  capital  structure 
of  a  newly  organized  depository 
institution  is  closely  related  to  its 
deposit  volume,  fixed  asset  investment 
and  the  anticipated  future  growth  in 
liabihties.  Deposit  projections  made  by 
the  applicant  must  therefore,  be  fully 
supported  and  documented.  Projections 
should  be  based  on  estabhshed  grov»rth 
patterns  in  the  specific  market  and 
initial  capitalization  should  be  provided 
accordingly.  Special  purpose  banks 
should  provide  projections  based  on  the 
type  of  business  to  be  conducted  and 
the  potential  for  growth  of  that  business. 
It  is  emphasized  that  the  $2,000,000 
initial  capitalization  is  a  minimum. 

Stock  financing  arrangements  will 
also  be  carefully  reviewed.  Financing 
arrangements  to  purchase  stock  will  be 
considered  acceptable  only  if  the 
individual  financing  the  stock  can 
clearly  demonstrate  the  ability  to 
service  the  debt  without  undue  reliance 
on  dividends  or  other  forms  of 
compensation  from  the  applicant 
Ordinarily,  direct  or  Indirect  fmancing 
by  directors,  officers  and  10%  or  more 
shareholders  of  more  than  75%  of  the 
purchase  price  of  the  stock  subscribed 
to  by  any  one  individual,  or  aggregate 
financing  of  stock  subscriptions  in 
excess  of  50%  of  the  total  capital 
offered,  is  presumed  to  be  excessive.  It 
may  result  in  denial  of  the  apphcation. 
imless  support  and  justification  for 
exceeding  these  amounts  are  furnished 
to  and  considered  acceptable  by  the 
Corporation.  No  loans  for  stock 
purchases  are  to  be  refmanced  by  the 
applicant.  No  dividends  are  to  be  paid 
until  all  initial  losses  have  been 
recaptured,  an  appropriate  allowance 
for  loan  and  lease  losses  has  been 
established,  and  overall  capital  is 
adequate.  Deposits  or  other  funds  of  the 
proposed  depository  institution  at 
correspondent  banks  are  not  to  be  used 
as  compensating  balances  for  loans  to 
Insiders.  It  should  be  noted  that  Federal 
Reserve  Regulation  O  (12  CFR  part  215) 
expressly  addresses  preferential  loans 
to  insiders  of  either  institution  where  a 
correspondent  bank  relationship  exists 
as  well  as  the  opening  of  a 
correspondent  account  where  a  prior 


insider  preferential  loan  relationship 
exists  between  the  depository 
institutions  (12  U.S.C.  1972). 

Subordinated  debt  or  other  Tier  II 
elements  will  not  ordinarily  be 
considered  as  part  of  the  capital 
structure  in  evaluating  capita!  adequacy 
of  a  proposed  or  newly  organized 
depository  institution. 

When  securities  are  sold  to  the  public. 
the  disclosure  of  all  material  facts  is 
essential.  A  copy  of  any  offering  circular 
prepared  by  the  applicant  together  with 
the  subscnption  agreement  is  to  be 
submitted  for  review.  It  is  anticipated 
that  all  stocic  of  a  particular  class  in  the 
initial  offering  will  be  sold  at  the  same 
price.  Insiders  should  not  be  offered 
stock  at  a  price  more  favorable  than  the 
price  for  other  subscnbers  as  it  is  not 
deemed  appropriate  for  insiders  to 
experience  immediate  stock 
appreciation  at  the  expense  of  other 
subscnbers  who  paid  a  greater  price  for 
their  stock.  A  price  disparity  provides 
organizers  with  a  means  to  gain  control 
disproportionate  to  their  investment. 
creating  a  situation  which  promotes 
excessive  nsk  taking.  Insiders  who 
perform  specific  services  in  conjunction 
with  the  organization  of  the  depository- 
institution  should  receive  proper 
remuneration  for  their  services  with  the 
fees  charged  to  organizational  expenses. 
Any  stock  option  plans  or  stock  bonuses 
for  insiders  should  be  fully  disclosed  to 
all  shareholders,  and  the  length  of  these 
agreements  should  be  limited  but  in  no 
case  should  they  exceed  ten  years.  It  is 
anticipated  that  these  options  or 
bonuses  will  be  tied  to  specific 
performance  and  will  be  limited  to 
active  managem.ent  of  the  institution. 

3.  Future  Earnings  Prospects 

Before  approving  an  appHcation  for 
deposit  insurance  submitted  by  a  new  or 
proposed  depository  institution,  it  is 
important  that  the  Corporation  has  some 
assurance  that  the  new  institution  can 
be  operated  profitably.  It  is.  therefore, 
incumbent  upon  the  organizers  to 
demonstrate  through  realistic  and 
supportable  estimates  that  within  a 
reasonable  period  after  comm.encement 
of  business  (normally  three  years),  the 
earnings  of  the  applicant  will  be 
sufficient  to  cover  all  operating 
expenses,  losses,  and  charge-offs,  and  to 
provide  a  reasonable  profit.  (In 
estimating  expenses,  the  applicant 
should  provide  for  the  cost  of  blanket 
bond  coverage  and  the  establishment  of 
an  adequate  allowance  for  loan  and 
lease  losses  and  take  into  consideration 
the  effects  of  income  taxes  on  earnings.) 
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The  applicant  must  also  maintain  its 
books  and  records  in  accordance  with 
the  principles  of  accrual  accounting. 

4  General  Character  and  Fitness  of  the 
Management 

The  quality  of  an  applicant's 
management  is  vital  and  is  perhaps  the 
single  most  important  element  in 
determining  its  eligibility  for  deposit 
insurance  To  satisfy  the  Corporation's 
critena  under  this  factor,  the  evidence 
must  support  a  management  rating 
which,  in  an  operating  institution,  would 
be  tantamount  to  a  number  2  rating  or 
better  under  the  Uniform  Bank  Rating 
System.*  Since  in  most  instances  the 
management  of  a  proposed  or  newly 
organized  institution  wili  not  have  an 
operating  record  as  a  functioning  unit, 
the  management  rating  essentially 
becomes  a  question  of  directly 
evaluating  the  individual  directors, 
officers  and.  in  appropnate  cases.  10%- 
or-more  shareholders  and  arriving  at  a 
composite  overall  rating  premised  irpon 
the  individual  analyses.  Individual 
directors  and  officers  will  be  evaluated 
largely  on  the  basis  of  the  following:  (li 
Financial  institution  and  other  business 
experience;  (2)  proposed  duties  and 
responsibilities  m  the  institution,  (3) 
financial  responsibility;  (4i  reputation 
for  honesty  and  integrity;  and  (5) 
familianry  with  ihe  econom.ic  life, 
banking  needs,  and  general  character  of 
the  community  in  which  the  depository 
institution  is  to  operate  The  identity 
and  qualificat.ons  of  the  proposed  foil 
time  chief  executive  officer  should  be 
made  known  to  the  FDIC  as  soon  as 
possible,  preferably  when  the 
application  is  filed  with  the  Regional 
Office.  Among  other  qualifications,  the 
chief  executive  officer  is  expected  to  be 
a  qualified  and  experienced  lending 
officer,  [f  not.  an  pxpianation  should  be 
provided  and  the  name  of  the  proposed 
lending  officer  should  be  made  known  to 
the  FDIC  at  an  early  date  While  the 
inve'^tigation  of  the  application  by  the 
FDIC  may  be  com.menced  and 
conditwnal  approval  granted,  it  is 
difficui!  to  properly  assess  management 
without  the  identity  and  qualifications 
of  the  chief  executive  officer  and,  if 
applicable,  the  primary  lending  officer. 
Proponents  must  advise  the  Corporation, 
in  writing,  if  any  change  m  the 
directorate,  active  management,  or  m 
the  ownership  of  stock  of  10%  or  more  of 
the  total  shares  of  either  the  depository 
institution  or  its  holding  company  is 
made  prior  to  opening. 


•  A  2  ratttw  under  the  I'mfoTr  Rd'i.Ts  System  is 
generaliy  indjcatiw  <,<«  g«!isf(»ctory  record  of 
perfonnanc?  in  Ughx  of  the  msdturton's  parhculsr 
circumstance*. 


Proposed  directors,  principal  officers 
and  10*i-or-more  shareholders  must  file 
financial  and  biographical  information 
m  connection  with  the  deposit  insurance 
applicatioa  and  the  Corporation  may 
request  a  report  from  the  Federrti  Bureau 
of  Investigation  or  other  invi.st.gatory 
agencies  on  these  individuals 
FingerpnnUng  of  individuals  may  Ue 
required.  Background  checks  conducted 
by  other  Federal  financial  institution 
regulators  in  connection  with  charter  or 
Federal  Reserve  membership 
applications  are  generally  adequate  for 
the  FDIC  if  the  FDIC  is  notified  by  the 
other  regulators  of  instances  m  which 
further  investigation  is  warranted.  In  the 
evenhany  present  or  prospective 
director,  officer,  employee,  controlling 
stockholder  or  agent  of  the  applicant  has 
been  cxinvicfed  of  any  criminal  offense 
involving  dishonesty  or  breach  of  trust 
or  has  agreed  to  enter  into  a  pretrial 
diversion  or  sim.ilar  program  in 
connection  with  a  prosecution  of  such 
oTense.  the  applicant  must  obtain  the 
Corporation  s  written  consent,  under 
section  19  of  the  Act  (12  U.S.C  1829). 
before  any  such  pers{.)n  may  serve  in 
one  or  more  of  those  capacities. 
Guidelines  rf^gartling  secuon  19 
applications  may  be  obtained  from  the 
appropriate  FDIC  Regional  Office. 
Timely  processing  of  such  applications 
IS  important  but  if  the  matter  is  not 
resolved  during  organization,  opening 
may  be  delayed. 

Proponents  should  be  cognizant  of  the 
prohibitions  ag.iinst  mteriocking 
management  relations  which  are 
applicable  to  depository  institutions 
'bani.s.  savings  associations,  mutual 
savings  banks,  and  credit  unions)  and 
depository  holding  companies  (bank  and 
savings  a&sociatioPiS  holding  companies) 
and  which  are  contained  in  the 
Depository  Institution  Management 
Interlocks  Act  (12  U.SC.  3201). 

All  new  or  proposed  depository 
institutions  shall  provide  at  least  a  five- 
member  board  of  directors.  The  FDIC 
expects  that  a  m.ajonty  of  the  directors 
will  reside  in  or  have  significant 
business  interests,  other  than  the 
proposed  depository  institutioa  in  the 
local  area  which  generally  will  be 
considered  to  be  no  more  than  100  miles 
from  the  location  of  the  proposed 
depository  institution. 

The  Board  of  Duectors  of  the 
Corporation  has  adopted  a  statement  of 
policy  regarding  legal  fees  and  other 
expenses  incident  to  applications  for 
deposit  insurance,  consent  to  establish 
branches  or  relocate  main  or  branch 
offices,  and  mergers.  In  brief  this  poUcy 
states  that  the  commitment  to  or 
payment  of  unreasonable  or  excessive 


legal  fees  and  other  expenses  inadent  to 
an  application  is  considered  by  the 
Corporation  to  reflect  adversely  upon 
the  management  of  the  applicant  bank, 
irrespective  of  whether  such  actions 
have  been  formally  ratified  or  otherwise 
approved  by  the  incorporators  or 
shareholder*.  Legal  fees  and  other 
organizational  expenses  incurred  or 
conunitted  to  should  be  fully  supported 
to  allow  for  a  review  by  the  Corporation 
for  reasonableness.  A  copy  of  this 
statement  of  policy  may  be  obtained 
from  the  appropriate  Regional  Office. 

An  insured  depository  institution 
should  at  all  times  maintain  sufficient 
fidelity  bond  coverage  on  its  active 
officers  and  employees  to  conform  with 
generally  accepted  industry  practices 
and  should  at  all  times  maintain  an 
excess  employee  dishonesty  bond  in  the 
amount  of  $1  millioo  or  more  if  the 
primary  blanket  bond  coverage  is  less 
than  $1  million.  Fidelity  coverage  may 
be  cosdy  and  difficult  to  obtain  and  new 
institution  proponents  may  wish  to 
contact  one  or  more  insurers  regarding 
the  coverages  available  and  the 
estimated  cost  A  binder  or  commitment 
letter  from  an  insurer  will  facihtate 
processing  of  the  application:  however. 
if  such  is  not  obtainable,  approval  of  the 
application  may  be  conditioned  upon 
acquisition  of  adequate  fidelity  coverage 
prior  to  opening  for  business. 

Applications  are  expected  to  develop 
appropriate  written  investment  loan, 
funds  management  and  liquidity  policies 
prior  to  commencing  business. 

Establishment  of  an  acceptable  audit 
program  is  required  for  proposed  new 
depository  insbtutions.  The  FDIC 
believes  that  an  annual  audit  by  an 
independent  public  accountant  should 
be  an  integral  part  of  the  safe  and  sound 
management  of  a  depository  institution. 
As  a  result  applicants  for  deposit 
insurance  coverage  are  expected  to 
commit  their  depository  institution  to 
obtain  an  audit  by  an  independent 
public  accountant  annually  for  at  least 
the  first  five  years  after  deposit 
insurance  coverage  is  granted.  The  FDIC 
may  determine  '  on  a  case-by-case  basis 
than  independent  audit  is  unnecessary 
where  an  appUcant  can  demonstrate 
that  the  benefits  derived  from  an 
external  audit  can  be  substantially 
provided  by  internal  expertise  or  other 
outside  sources,  or  where  the  appUcant 
is  owned  by  another  company  and  will 
undergo  an  audit  performed  by  an 
independent  public  accountant  as  part 


*  In  a  situstiOQ  m  wtiicfa  the  FDIC  u  n(X  lo  tw  th« 
priinsry  Federal  regulator,  these  determination)  tvifl 
be  made  m  coniultatioD  wftti  the  primary  Federal 
regulator. 
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of  ar.  audit  of  the  consolidated  financial 
statements  of  its  parent  company. 

5.  The  Risk  Presented  to  the  Bank 
Insurance  Fund  or  Savings  Association 
Insurance  Fund 

This  factor  is  generally  intended  to  be 
interpreted  broadly.  For  example,  this 
factor  may  be  resolved  unfavorably 
based  on  an  unsound  business  plan.  In 
its  first  years  of  operations,  a  new 
depository  institution  is  the  most 
vulnerable  to  becoming  involved  in  high 
risk  activities  in  an  attempt  to  establish 
market  share,  attain  growth,  and 
provide  for  profitable  operations.  The 
Corporation  expects  that  an  applicant 
will  submit  a  business  plan 
commensurate  with  the  capabilities  of 
Ite  management  and  the  financial 
commitment  of  the  organizers.* 
Applicants  must  demonstrate  (i) 
adequate  policies,  procedures,  and 
management  expertise  to  operate  the 
proposed  bank  in  a  safe  and  sound 
manner  (ii]  abiUty  to  achieve  a 
reasonable  market  share;  (iii) 
reasonable  earnings  prospects;  (iv) 
ability  to  attract  and  maintain  adequate 
capital;  and  (v)  responsiveness  to 
community  needs.  Operating  plans  that 
rely  on  high  risk  lending,  niche 
marketing,  or  significant  funding  from 
sources  other  than  core  deposits  or  that 
otherwise  diverge  from  conventional 
banking  will  require  extensive 
documentation  as  to  the  suitability  of 
the  proposed  activities  from  an  insured 
institution.  Similarly,  extensive 
documentation  of  plans  is  required 
where  markets  to  be  entered  are 
intensely  competitive  or  economic 
conditions  are  m.arginal.  Therefore,  this 
factor  fills  the  void  where  there  are 
serious  concerns  which  give  rise  to  a 
denial  of  the  application  for  reasons  that 
do  not  otherwise  clearly  fit  some  other 
factor. 

6  Convenience  and  Needs  of  the 
Community  to  be  Served 

The  essential  considerations  in 
evaluating  this  factor  are  the  legitimate 
deposit  and  credit  needs  of  the 
community  to  be  served,  the  nature  and 
extent  of  the  banking  opportunity 
available  to  the  applicant  in  that 
location,  and  the  willingness  and  ability 
of  the  applicant  to  serve  those  needs. 
Although  the  Corporation  may  consider 
information  developed  independently, 
the  applicant  may  not  as  a  matter  of 
right  expect  it  to  do  so  and  should. 


'  Any  significant  deviaUon  from  the  businew  plan 
submitted  within  the  first  three  years  of  operation 
must  be  reported  by  the  insured  depository 
Institution  to  the  appropriate  federal  regulator 
before  consummation  of  the  change. 


therefore,  itself  provide  information 
developed  in  support  of  this  factor. 

The  applicant  must  clearly  define  the 
community  it  intends  to  serve  and 
provide  information  on  that  community, 
including  economic  and  demographic 
data  and  a  description  of  the 
competitive  environment.  The  applicant 
should  also  define  the  services  to  be 
offered  in  relation  to  the  needs  of  the 
community.  The  proposed  institution's 
Community  Reinvestment  Act 
statement,  prepared  in  accordance  with 
the  requirements  of  the  institution's 
primary  Federal  regulator,  plays  an 
integral  part  in  the  FDIC's  evaluation  of 
the  convenience  and  needs  of  the 
community  be  served. 

7.  Consistency  of  Corporate  Powers 

Pursuant  to  the  provisions  of  section 
24  of  the  Act.  no  insured  State  bank  may 
engage  as  principal  in  any  type  of 
activity  that  is  not  permissible  for  a 
national  bank  unless  the  FDIC  has 
determined  that  the  activity  would  pose 
no  significant  risk  to  the  appropriate 
deposit  insurance  fund  and  the  State 
bank  is.  and  continues  to  be,  in 
compliance  with  appHcable  capital 
standards  prescribed  by  its  primary 
Federal  banking  agency.  Similarly,  the 
Home  Owners'  Loan  Act  (12  U.S.C.  1464) 
provides  that  a  State  savings 
association  may  not  engage  in  any  type 
of  activity  that  is  not  permissible  for  a 
Federal  savings  association  unless  the 
FDIC  has  determined  that  the  activity 
would  pose  no  significant  risk  to  the 
affected  deposit  insurance  fund  and  the 
savings  association  is,  and  continues  to 
be.  in  compliance  with  the  fully  phased- 
In  capital  standards  for  the  association. 
Applicants  shall  agree  in  the  application 
not  to  exercise  prohibited  nonbanking 
powers,  whether  granted  by  charter  or 
statute,  after  deposit  insurance  has  been 
granted. 

Proposed  institutions  whose  primary 
Federal  regulator  is  to  be  the  FDIC  are 
subject  to  the  provisions  of  part  332  of 
the  Corporation's  Rules  and  Regulations 
which  prohibits  the  exercise  of  certain 
powers  which  are  inconsistent  with  the 
purposes  of  the  Act.  including,  among 
other,  guaranteeing  or  acting  as  surety 
for  the  obligations  of  others  and 
insuring,  guaranteeing,  or  certifying  real 
estate  titles.  Also,  these  applicants  may 
not  under  any  circumstances  exercise 
trust  powers  without  the  prior  written 
approval  of  the  Corporation. 

Opeating  Institutions 

This  category  is  for  applications  for 


institutions  are  generally  the  same  as 
those  for  proposed  new  depository 
institutions. 

In  each  instance,  the  Corporation 
must  consider  the  financial  history  and 
condition  of  the  depository  institution, 
the  adequacy  of  its  capital  structure,  its 
future  earnings  prospects,  the  general 
character  and  fitness  of  its  management, 
the  risk  presented  by  such  depository 
institution  to  the  Bank  Insurance  Fund 
or  the  Savings  Association  Insurance 
Fund,  the  convenience  and  needs  of  the 
community  to  be  served  by  the 
depository  institution,  and  whether  or 
not  the  depository  institution's  corporate 
powers  are  consistent  with  the  purposes 
of  the  Act. 

The  condition  of  an  applicant 
institution  will  be  determined  from  all 
available  information  and  will  generally 
include  an  on-site  examination  as  part 
of  the  investigation  process.  Large  or 
unusually  complex  organizations  should 
take  the  time  requirements  of  this 
process  into  consideration  in  planning 
for  consummation  of  a  transaction 
covered  by  this  policy  statement. 

Results  of  the  examination  should 
reflect  an  institution  that  is 
fundamentally  sound,  although  some 
modest  weaknesses  may  exist  that  are 
correctable  in  ihe  normal  course  of 
business.  The  nature  and  seventy  of 
deficiencies  found  should  not  be 
matenal.  and  the  institution  must  be 
stable  and  able  to  withstand  business 
fiuctuations  quite  well. 

Capital  standards  will  be  calculated 
using  financial  statements  prepared  in 
accordance  with  the  "Instructions — 
Consolidated  Reports  of  Condition  and 
Income"  in  use  for  FDIC-insured 
institutions  at  the  time.  An  applicant's 
capital  adequacy  will  be  measured  in 
relation  to  the  minimum  capital  ratios 
established  in  the  capital  regulations  of 
the  institution's  primary  Federal 
regulator.  Based  on  an  analysis  of  the 
tv^e  and  quality  of  the  institution's 
a'ssets,  the  kind  of  powers  exercised,  the 
institution's  funding  sources,  or  other 
factors,  an  initial  capital  level  higher 
than  the  minimum  levels  prescribed  may 
be  required.  The  analysis  will  include 
consideration  of  such  matters  as 
whether  the  applicant  is  relatively  new,' 
has  embarked  upon  substantive  change 
in  powers  exercised,  or  has  expenenced 
erratic  growth  patterns  in  recent  years. 
Exceptions  to  these  standards  are  not 
expected  and  will  be  permitted  only 


federal  deposit  insurance  submitted  by 
operating  noninsured  Institutions.  The 
Corporation's  criteria  for  evaluating 
applications  submitted  by  operating 


»  This  StHtemeni  of  Policy  provides  that  the  initial 
capital  for  a  new  or  proposed  depository  institution 
should  be  sufficient  to  provide  an  8  percent  Tier  I 
lever--3ge  capital  ratio  at  the  end  of  three  year-i  plus 
an  adequate  allowance  for  loan  and  lease  losses. 
This  standard  shall  also  be  applied  to  a  recently 
organized  institution  applying  for  insurance. 
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under  ver>'  unusual  and  infrequent 
circumstances. 

As  part  of  the  application 
investigation  process,  the  FDIC  will 
discuss  with  an  applicant  its  future 
operating  intentions.  If  any  change  m  its 
kind  or  level  of  activity  is  expected 
following  or  as  a  result  of  the  approval 
of  its  FDIC  membership,  the  applicant 
may  be  requested  to  submit  a  plan  for 
maintaining  adequate  capital  in  the 
future.  An  acceptable  plan  in  such 
circumstances  may  call  for  additional 
capital  at  inception  and/or  later  as  new 
activities  grow  or  change. 

The  matter  of  interest  rate  sensitivity 
warrants  further  attention.  An 
institution's  interest  rate  sensitivity 
position  can  have  an  important  impact 
on  earnings  and  an  effect  on  capital 
adequacy,  Asset/liability  maturity  (or 
repricing  interval)  mismatching  can 
expose  institutions  to  income  reductions 
and  even  operating  losses  should 
interest  rates  change  in  a  manner  not 
anticipated  or  planned  for  by 
management.  This  exposure  is 
heightened  when  capita!  is  inadequate 
to  support  the  level  of  interest  rate  risk 
and  other  nsk  being  assumed  by  the 
institution.  In  this  case,  consideration  is 
given  to  an  institution's  operating 
history  and  management's  demonstrated 
ability  to  protect  the  institution  against 
the  risks  of  exposure  through  an 
appropriate  asset/liability  managem.ent 
policy. 

Unless  waived  in  writing  by  the  FDIC. 
the  Corporation  expects  any  applicant 
to  have  a  full  srope  audit  conducted  by 
an  independent  public  accountant  prior 
to  submitting  an  application,  and 
requires  that  a  copy  of  the  auditor's 
report  be  included  as  part  of  the 
application. 

Powers  of  insured  State  banks  are 
limited  pursuant  to  the  provisions  of 
Section  24  of  the  Act,  and  powers  of 
State  savings  associations  are  limited 
under  the  provisions  uf  the  Home 
Owners  Loan  Act  (12  U.SC  1464).  If  the 
institution  is  exercising  any  powers  not 
authorized  under  these  statutes,  the 
application  should  contain  an  agreement 
and  plan  for  eliminating  the  activity 
upon  the  effective  date  of  the  insurance. 
In  unique  circum.stances,  a  longer  phase- 
out  penod  may  be  permitted  if  agreed  to 
by  the  FDIC  and  the  primary  Federal 
regulator  (as  applicable]  or  the  State 
chartering  authority. 

Proposed  New  Depository  Institutions 
Formed  for  the  Sole  Purpose  of 
Acquiring  Assets  and  Assuming 
Liabilities  of  an  Insured  Institution  in 
Default 

,    Because  of  the  urgent  nature  of  the 
transaction,  the  pi  ocedures  described 


above  for  insuring  proposed  new 
depository  institutions  are  modified 
when  the  institution  is  being  formed  for 
the  sole  purpose  of  acquiring  assets  and 
assuming  liabilities  of  an  insured 
institution  in  danger  of  default.  Such 
institutions  are  approved  based  on  the 
statutory  factors  contained  in  section  6 
of  the  Act:  however,  the  procedures  for 
resolving  these  factors  are  modified 
significantly. 

The  financial  history  and  condition  of 
the  institution  is  determined  to  a  great 
e\tr-nt  on  the  quality  of  assets 
purchased  and  the  types  of  habilities 
assumed  in  the  transaction.  Acquisition 
of  only  performing  assets  and  a  stable 
deposit  base  would  require  a  different 
level  of  management  expertise  and  a 
smaller  inidal  capitalization  than  would 
be  required  if  the  proposed  new 
institution  were  acquiring  all  of  the 
failed  institution's  assets  and  were 
assuming  a  volatile  liability  structure. 

The  minimum  capital  requirement  for 
these  transactions  is  a  ratio  of  Tier  I 
capital  to  anticipated  total  assets  of  4%, 
which  may  be  augmented  by  an 
adequate  allowance  for  loan  and  lease 
losses  It  is  emphasized  that  this  is  a 
minimum  standard  and  a  higher  ratio 
m.ay  be  required  of  certain  institutions. 
The  initial  capital  requirements  may  be 
based  on  estimated  retained  deposits, 
but  the  proposed  institution  will  be 
required  to  make  a  firm  commitment  to 
achieve  the  4%  Tier  I  ratio  shortly  after 
consummation  if  the  volume  of  retained 
deposits  is  underestimated.  A  realistic 
projection  of  deposit  runoff  must  be 
submitted  with  any  proposal  to  begin 
operations  with  initial  Tier  I  capital  that 
is  less  than  4%  of  total  deposits  to  be 
assumed. 

Proponents  should  contact  the  FDIC 
Division  of  Supervision  Regional  Office 
well  in  advance  of  their  intention  to  bid 
on  a  failing  institution.  Proposed 
officers,  directors,  and  10%-or-more 
shareholders  ordinarily  will  be  required 
to  submit  financial  and  biographical 
information  and  a  business  plan.  The 
Corporation  may  request  a  report  from 
the  Federal  Bureau  of  Investigation  or 
other  investigatory  agencies  on  these 
individuals.  Fingerprinting  of  individuals 
may  be  required. 

Due  to  the  time  constraints  involved 
with  this  type  of  transaction, 
information  submissions  and 
applications  will  be  abbreviated. 
Generally,  a  letter  request  accompanied 
by  copies  of  applications  filed  with 
other  Federal  or  State  regulatory 
authorities  will  be  sufficient.  Other 
information  will  be  requested  only  as 
needed  by  the  appropriate  FDIC  official. 


Relationships  With  Other  Feder.fl 
Regulators 

Nothing  in  these  guidelines  is 
intended  to  supersede  requirements  of  a 
depository  institution's  primary  Federal 
regulator.  Any  differences  in 
requirements  between  the  FDIC  and  the 
institution's  primary  Federal  regulator 
will  be  resolved  during  the  investigation 
process. 

By  Order  of  the  Board  of  Directors.  Dated  at 

Washington,  DC  this  7th  day  of  April,  1992. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  92-8492  Filed  4-10-92:  8:45  am) ' 

BIUJNO  COOC  e714-01-M 


FEDERAL  MARITIME  COMMISSION 
OocKel  No  92- V3 

Academy  Forwarders,  Inc.,  et  al   v. 
Sea-Land  Service.  Inc.;  Filing  o' 
Complaint  and  Assignment 

Notice  is  given  Uidi  a  complaint  was 
served  April  8, 1992,  which  complaint 
was  filed  by  Academy  Forwarders,  Inc.; 
Acorn  International  Forwarding  Co.;  Art 
International  Forwarding.  Inc.;  Caddo 
International;  Cherokee  Shipping 
International,  Inc.;  Four  Winds 
Forwarding,  Inc.;  International  Services. 
Inc.;  Irelan  International  Forwarding, 
Inc.;  and  Schulzeco,  Inc.  (collectively 
designated  "Complainants")  against 
Sea-Land  Service,  Inc.  ("Respondent"). 
Complainants  allege  that  Respondent 
has  violated  sections  10(b)(6)(A),  (b)(10), 
and  (b){12)  of  the  Shipping  Act  of  1984, 
46  U.S.C.  app.  1709(b)(6)(A),  {b)(10).  and 
(b)(12),  by  failing  to  publish  a 
containerload  rate  for  household  goods 
shipments  in  the  Trans-Pacific  American 
Flag  Berth  Operators  ("TPAFBO")  tariff 
from  Korea  to  U.S.  West  Coast  ports  and 
denying  Complainants  the  substantially 
lower  containerload  rate  in  the  Asia 
North  American  Eastbound  Rate 
Agreement  ("ANERA")  tariff  for 
household  goods  shipments,  including 
military  household  goods  shipments, 
while  charging  other  shippers  the  lower 
ANERA  rate  and  by  canceling  out  of  the 
TPAFBO  tariff  a  previously  effective 
containerload  rate  for  household  goods 
from  Korea  to  U.S.  West  Coast  ports 
while  continuing  to  publish  such  rates 
for  shipnjents  from  other  Far  Eastern 
origins  to  U.S.  West  Coast  ports. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Charles  E. 
Morgan  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
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sha!i  indude  oral  tfstinaony  anj  crv^a 
examination  :r.  :he  d:s-:-r<='.,nn  .A  the 
Presiding  Officer  otuy  upcr-  p:  'per 
show.r.g  that  there  are  genuine  issues  of 
matenal  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements. 
afTidavits.  depositions,  or  other 
doc-.T.en's  n:  that  the  nature  of  the 
matter  \n  issue  is  such  that  an  oral 
heanng  and  cross-examination  are 
necessary  for  the  development  of  an 
adequa'e  record  Pursuemt  to  the  further 
te-TDs  of  46  ere  502.91.  the  initial 
d'^ciswn  of  the  I>residing  Officer  In  this 
proceeding  shall  be  issued  by  April  8. 
1993 

loneph  C-  Poiking. 
Secretary. 
[FR  Doc  9^-8464  Filed  4-10-82;  8;45  amj 

BlLklMG  COO€   !7'3O-0'-»l 


FEDERAL  RESERVE  SYSTEM 

John  Davtd  Davenport,  et  ai-.  Change 
tn  Bank  Control  Notice*;  Acquisitions 
of  Shares  of  Banks  or  Bank  holding 
Companies 

The  nolificants  bated  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  $ 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
use.  18inj)(7)). 

The  notices  are  available  for 
immediate  Inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors,  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  1. 1992. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198; 

;.  John  David  Davenport,  Edmond. 
Oklahoma;  to  acquire  an  additional  0.04 
percent  of  the  voting  shares  of  Quail 
Creek  Bancshares,  Inc..  Oklahoma  City. 
Oklahoma,  for  a  total  of  25.01  percent, 
and  thereby  indirectly  acquire  Quail 
Creek  Bank,  N.A.,  Oklahoma  City. 
Oklahoma. 

2.  David  R.  Dickey,  to  acquire  15.1 
percent;  Donald  F.  Dickey,  to  acquire 
15.1  percent;  jack  W.  Dickey,  to  acquire 
10.0  percent;  Dale  R.  Hughes,  to  acquire 
5  0  percent;  and  Arnold  F.  Parr,  to 
acquire  50  percent  of  the  voting  shares 


of  United  Bank  and  Tr\i8t  Company  of 
Norman,  Norman,  Oklahoma. 

Board  of  Govemorfl  of  the  Federal  Respn.  e 
System,  April  8. 1992. 
(ennifer ).  fohnson. 
Associate  Secretary  of  the  Board 
[FR  Doc.  92-«408  Filed  4-10-82;  ft45  am) 

BILUIWJ  COC«  S?-»-Ot-f 


Fleet/Norstar  Rnanclal  Group,  Inc.,  et 

at.;  AppOcattona  to  Engage  de  novo  in 

Permlsstble  NonDanking  ActtvttJes 

The  companies  listed  in  this  notice 
have  filed  an  application  under  i 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  wall  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  Inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  (^f 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  conunents 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  5, 1992. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
AUantic  Avenue,  Boston,  Massachusetts 
02106: 


1.  Fleet/ S'orstar  Financial  Group.  Inc.. 
Providence.  Rhode  Island;  to  engage  de 
novo  through  its  subsidiary.  The  New 
York  Switch  Corporation,  Hackensack. 
New  Jersey.  In  data  processing  activities 
pursuant  to  S  225.25(b)(7)  of  the  Board's 
Regulation  Y.  These  activities  wall  be 
conducted  in  Connecticut.  Pennsylvania 
and  Vermont. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W  Bostian.  Jr.,  Senior  Vice 
President)  701  East  Byrd  Sti-eet, 
Richmond.  Virginia  23261: 

7.  Allied  Irish  Banks,  pic.  Dublin. 
Ireland:  to  engage  de  novo  through  its 
subsidiary.  First  Maryland  Bancorp. 
Baltimore.  Mar^'land.  tn  making 
investments  in  hmited  partnerships  the 
pnmary  purpose  of  which  is  to  acquire, 
construct,  or  rehabilitate  low-  and 
moderate-income  housing,  which 
projects  qualify  for  the  Low  Income  Tax 
Credit  under  the  Internal  Revenue  Code 
of  1988  pursuant  to  S  225.25(b)(6)  of  the 
Board's  Rejrulation  Y.  These  activities 


will  be  conducted  in  the  States  of 
Maryland.  Delaware.  Pennsylvania. 
Virginia,  and  the  Distinct  of  Columbia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Apn!  &  1992. 
Jennifer  ).  johnsoo. 
Associate  Secretary  of  the  Board 

[FR  Doc  92-8409  Filed  4-10-92;  8:45  am) 

BILL. HO  COD€  62iO-01-f 


Park  Bankshares,  Inc.,  et  aL;  Formation 
of.  Acquisition  by,  or  Merger  ol  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U  B.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  .'\cA  (1,2 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
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a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  May  5, 
1992, 

A.  Federal  Reserve  Bank  of  Atlanta 

(Robert  E.  Heck,  Vice  President)  104 

Marietta  Street.  N\V.,  Atlanta.  Georgia 
30303: 

2.  Park  Bankshares.  Inc..  Lake  Park, 
Florida;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Lake  Park,  Lake  Park.  Florida. 

Board  of  Governors  of  the  Federal  Reser%  e 
System.  April  6, 1992. 

[ennifer  J.  Johnson, 

Afsocjate  Secretary  of  the  Board. 

[FR  Doc.  92-6410  Filed  4-10-92;  8:45  am] 

eiLLINO  CODE  8210-01-F 


GENERAL  ACCOUNTING  OFFICE 

Government  Auditing  Standards 
Advisory  Council  Meeting 

AGENCY:  General  Accounting  Office. 
action:  Notice. 


summary:  The  United  States  Genera! 

Accounting  Office  has  scheduled  a 
meeting  of  the  Government  Auditing 
Standards  Advisory  Council  on  May  20, 
1992.  from  8:30  a.m.  until  3  p.m.  at  the 
Sheraton  Denver  Tech  Center  Hotel, 
4900  DTC  Parkwav,  Denver.  Colorado 
80237. 

The  agenda  for  the  meeting  will 
consist  of  a  review  of  the  minutes  of  the 
November  1991  meeting,  and 
presentation  of  issues  and  discussion 
thereof. 

Any  interested  person  may  attend  the 
meeting  as  an  observer. 

FOR  FURTHER  INFORMATION  CONTACT: 

V.'iiham.  J.  Anderson.  Jr.,  Project 
Manager,  U.S.  General  Accounting 
Office,  441  G  St  ,  NW    room  6025, 
Washington,  DC  20548  or  call  (202J  275- 

9319, 

date:  May  20,  1992. 

ADDRESSES:  The  Sheraton  Denver  Tech 
Center  Hotel.  4900  DTC  Parkway, 
Denver,  CO  80237. 

Dated:  April  8.  1992. 
Donald  H.  Chapin, 
Assistant  Comptroller  General. 
(FR  Doc.  92-8384  Filed  4-10-92;  8:45  am] 

BILLING  CODE   -eiO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol.  Drug  Abuse,  and  Mental 
Health  AdmlnistraUon 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Meeting 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  a  meeting  of  an 
advisory  committee  of  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  in  May  1992. 

The  meeting  of  the  Extramural 
Science  Advisory  Board  will  be  devoted 
to  the  business  of  the  Board  and  a 
discussion  of  current  research  activities. 

A  sumimary  of  the  meeting  and  roster 
of  the  committee  members  may  be 
obtained  from:  Ms.  Nancy  Colladay. 
Staff  Coordinator,  NIAAA.  AlcohoL 
Dnis  Abuse,  and  Mental  Health 
Administration,  Parklawn  Building. 
r:>om  16C-14,  5600  Fishers  Lane, 
Rockville.  MD  20B57  (Telephone:  301/ 
443-38601, 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
n;ime.  room  number,  and  telephone 
number  is  listed  below. 

Committee  Name:  Extramural  Science 

Advisory  Board.  NIAAA. 
Meeting  Date:  May  4-5. 1992. 
Place:  Crystal  City  Marriott.  1999 

Jefferson  Davis  Highway,  Arlington. 

Virginia  22202. 
Open:  May  4,  9  a.m.-5  p.m.;  May  5,  9 

a.m.-Adjoumment. 
Contact:  Dr.  Michael  J.  Lewis,  room  16C- 

14,  Parklawn  Building,  301/44J-3860. 

Dated  April  7,  1992. 

Peggy  VV.  Cockrill, 

Committee  Management  Officer,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

[FR  Doc.  92-8396  Filed  4-10-92;  8:45  am] 

BILUNO  COOC  4ie&-20-M 


Agency  for  Health  Care  Policy  and 
Research 

Availability  of  Clinical  Practice 
Guidelines  on  Acute  Pain  Management: 
Operative  or  Medical  Procedures  and 
Trauma  and  Urinary  Incontinence  In 
Adults 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  announces  the 
availability  of  the  first  of  a  series  of 
federally-sponsored  clinical  practice 
guidelines.  Guidelines  on  "Acute  Pain 
Management:  Operative  or  Medical 
Procedures  and  Trauma"  and  "Urinary 
Incontinence  in  Adults  '  were  each 
developed  by  private-sector  panels  of 
experts  under  the  sponsorship  of 


AHCPR.  a  component  of  the  Public 
Health  Service.  The  guidelines  were 
released  during  separate  press 
conferences  held  in  Washington,  DC.  on 
March  5  and  23,  respectively.  Both 
guidelines  were  peer  reviewed,  and 
evaluated  in  clinical  settings  prior  to 
their  release. 

BiK.kgroii'ul 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L  101-239)  enacted 
December  19, 1989,  added  a  new  title  IX 
to  the  Public  Health  Service  Act  (the 
Act)  that  established  the  Agency  for 
Health  Care  Policy  and  Research  to 
enhance  the  quality,  appropriateness, 
and  effectiveness  of  health  care 
services,  and  access  to  such  services. 
The  AHCPR  is  to  achieve  its  goals 
through  establishment  of  a  broad  base 
of  scientific  research  and  through  the 
promotion  of  improvements  in  clinical 
practice  and  in  the  organization, 
fmancing.  and  delivery  of  health  care 
services. 

Section  911  of  the  Act  (42  U.S.C.  299b) 
established,  within  AHCPR.  the  Office 
of  the  Forum  for  Quality  and 
Effectiveness  in  Health  Care  (the 
Forum).  Through  this  office.  AHCPR  is 
arranging  for  development  and  periodic 
review  and  updating  of  clinically 
relevant  guidelines  that  may  be  used  by 
physicians,  other  health  care 
practitioners,  educators,  and  others  to 
assist  in  determining  how  diseases, 
disorders  .  and  other  health  conditions 
can  most  effectively  and  appropriately 
be  prevented,  diagnosed,  treated,  and 
managed  clinically. 

Section  912  of  the  Act  requires  that 
the  guidelines  be: 

1.  Based  on  the  best  available 
research  and  professional  judgment. 

2.  Presented  in  formats  appropriate  for 
use  by  physicians,  health  care 
practitioners,  providers,  medical 
educators,  medical  review 
organizations,  and  consumers  of  health 
care;  and 

3.  In  forms  appropriate  for  use  in 
clinical  practice  and  educational 
programs  and  reviewing  quality  and 
appropriateness  of  medical  care. 

Section  913  of  the  Act  describes  two 
mechanisms  which  AHCPR  may  use  for 
development  of  guidelines:  (1) 
Convening  panels  of  qualified  experts 
and  health  care  consumers,  and  (2) 
awarding  contracts  to  public  and  private 
non-profit  entities.  The  AHCPR  uses 
both  mechanism. 

Section  914  of  the  Act  (42  U.S.C.  299b- 
3(a))  identifies  factors  to  be  considered 
in  establishing  priorities  for  guidelines, 
including  the  extent  to  which  the 
proposed  guidelines  would: 
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1.  Improve  me'hods  of  prevention, 
diagnosis,  treatmen?  and  clinical 
management,  and  thereby  benefit  a 
significant  number  of  indAiduals; 

2.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatments;  and 

3.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health  care 
'erNicps  and  procedures. 


Availability  of  Guideline" 

The  clinical  practice  guidelines. 
"Acute  Pain  Management;  Operative  or 
Medical  Procedures  and  Trauma"  and 
"Urinary  Incontinence  in  Adul's,"  are 
produced  in  several  versions  to  meet 
different  information  needs,  including 
the  Clinical  Practice  Guideline,  the 
Quick  Reference  Guide  for  Clinicians, 
and  the  Patient  Guide.  Patient  Guides, 
which  are  not  available  in  English,  also 
will  be  produced  in  Spanish  in  the  near 
future.  The  guidelines  are  available  free 
of  charge  by  writing  or  calling:  AHCPR 
Publications  Clearinghouse,  P,0.  Box 
8547,  Silver  Spring.  MD  20907,  call  Toil- 
Free:  1-600-358-9295. 

The  AHCPR  also  is  distributing  the 
guideline  to  physicians,  nurses,  other 
practitioners,  medical  and  nursing 
societies,  health  professions  schools, 
insurers,  consumer  groups,  and  others. 

For  \dditional  Information 

Aaditional  information  on  the 
guideline  development  process  is 
contained  in  the  AHCPR  Fact  Sheet, 
"AHCPR-Commissioned  Clinical 
Practices  Guidelines,"  dated  )anuary 
1392  viore  detailed  information  on  the 
guidelines  process  and  criteria  for 
selecting  panels  is  contained  in  the 
.\HCPR  Program  Note  "Clinical 
Guidelines  Development."  dated  August 
1990.  These  documents  are  available 
from  the  AHCPR  Publications 
Clearinghouse,  at  the  address  and  phone 
number  above. 

Future  Guidelines 

Other  guidelines  are  in  various  stages 
of  development.  As  the  guidelines  are 
completed  and  released,  their 
availability  will  be  announced. 

Dated:  April  6. 1992. 

I  larret  Clinton. 

Admimsiracar. 

|FK  Doc.  92-9485  Piled  4-10-92;  8:45  am] 

BiixiNO  cooe  «i««-«>-M 


Public  Meeting  on  tbe  Clinical  Practice 
Guideline  for  Diagnosis  and  Treatment 
of  Otitis  Meaia  m  Children 

The  Agency  for  iieai-h  Care  PoUcy 
and  Research  (AHCPR)  announces  that 
a  public  meeting  will  be  held  on  the 
clinical  practice  guideline  for  Diagnosis 
and  Treatment  of  Otitis  Media  in 
Children.  The  guideline  is  being 
developed  by  an  AHCPR  contractor,  in 
conjunction  with  a  panel  of  experts  and 
health  care  consumers. 

A  Notice  announcing  that  AHCPR  had 
awarded  three  contracts  for 
development  of  clincial  guidelines  on 
otitis  media  in  children,  post-stroke 
rehabilitatioa  and  congestive  heart 
failure;  and  inviting  nominations,  on 
behalf  of  the  contractors,  for  panels  of 
experts  and  consumers,  was  published 
in  the  Federal  Register  on  December  2. 
1991  (56  FR  61252). 

A  public  meeting  to  address  the 
guideline  for  the  diagnosis  and 
treatment  of  otitis  media  in  children  and 
to  provide  an  opportunity  for  interested 
parties  to  contribute  relevant 
information  and  comments  will  be  held 
on:  Monday.  May  16, 1992.  9  a.m.  to  12 
p.m..  Bethesda  Marriott,  5151  Pook's  Hill 
Road,  Bethesda.  Maryland  20814.  Phone: 
301/897-9400. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L.  101-239)  enacted  on 
December  19, 1989,  added  a  new  title  DC 
to  the  Public  Health  Service  Act  (the 
Act)  (42  U.S.C.  29*-299c-6),  which 
established  the  Agency  for  Health  Care 
Policy  and  Reservice  (AHCPR)  to 
enhance  the  quality,  appropriateness, 
and  effectiveness  of  health  care 
services,  and  access  to  such  services. 

Section  911  of  the  Act  (42  U.S.C.  299b) 
established,  within  AHCFR,  the  Office 
of  the  Forimi  for  Quality  and 
Effectiveness  in  Health  Care  (the 
Forum).  Through  this  office,  AHCPR  is 
arranging  for  the  development  and 
periodic  review  and  updating  of 
chnically  relevant  guidelines  that  aiay 
be  used  by  physicians,  educators,  other 
health  care  practitioners,  and  consumers 
to  assist  in  determining  how  diseases, 
disorders,  and  other  health  assist  in 
determining  how  diseases,  disorders, 
and  other  health  conditions  can  most 
effectively  and  appropriately  be 
prevented,  diagnosed,  treated,  and 
managed  clinically. 

Section  919  of  the  Act  (42  U.S.C.  299b- 
1)  requires  that  the  guidelines  be: 

1.  Based  on  the  best  available 
research  and  professional  judgment; 

2.  Presented  in  formats  appropriate  for 
use  by  physicians,  other  health  care 
practitioners,  medical  educators. 


medical  review  organizations,  and 
consumers  of  health  care;  and 

3.  In  forms  appropriate  for  use  \n 
clinical  practice,  educational  programs, 
and  reviewing  quality  and 
appropriateness  of  medical  care 

Section  914  of  the  Act  (42  U.S.C.  299b- 
3(aj)  identifies  factors  to  be  considered 
in  establishing  pnonties  for  guidelines, 
including  the  extent  to  which  the 
guidelines  would: 

1  Improve  methods  of  prevention. 
diagnosis,  treatment,  and  clinical 
management,  and  thereby  benefit  a 
significant  number  of  individuals; 

2.  Reduce  climcally  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatments:  and 

3.  Reduce  clinically  significant 
variations  in  the  outcomes  of  heal'h  care 
serxnces  and  procedures. 

The  following  topics  were  selected  in 
1990  for  guideline  development: 

1.  Management  of  Functional 
Impairment  Due  to  Cataract  m  the 
Adult. 

2.  Diagnosis  and  Treatment  of  Benign 
Prostatic  Hyperplasia. 

3.  Unnary  Incontinence  in  Adults. 

4.  Prediction,  Prevention,  and  Early 
Intervention  of  Pressure  Ulcers. 

5.  Sickle  Cell  Disease. 

6.  Acute  Pain  Management  Operative 
or  Medical  i^rocedures  and  Trauma, 

7.  Diagnosis  and  Treatment  of 
Depress-^d  Outpatients  in  Primar>  Care 
Settings 

In  1991,  the  following  additional  topics 
were  selected  for  guideline  development 
by  panels  of  experts  and  consumer 
representatives  arranged  for  by  AMCPR: 

1.  Management  of  Cancer-Rela'ed 
Pain. 

2.  Treatment  of  Stage  II  and  Greater 
Pressure  Ulcers. 

3.  HIV  Positive  .Asymptomatic  Patient: 
Evaluation  and  Early  Intervention. 

4.  Low  Back  Problems. 

5.  Development  of  Quality 
Determinants  of  Mammography. 

6.  Screening  for  Alzheimer  s  and 
Related  Dementias. 

Also  in  1991.  three  topics  were 
selected  for  guidelines  development  by 
contractors,  with  assistance  from  panels 
of  experts  and  consumer 
representatives: 

1.  Diagnosis  and  Treatment  of  Otitis 
Media  ;n  Children, 

2.  Diagnosis  and  Treatment  of  Heart 
Failure  Secondary  to  Coronary  Vascular 
Disease. 

3.  Post  Stroke  Rehabilitation. 
Responsibilities  of  the  expert  panels 

and  contractors,  assisted  by  contract 
panels,  include  determination  of  the 


scope  of  the  guidelines,  assessment  of 
the  available  scientific  evidence  and 
clinical  consensus,  and  conducting  peer 
review  of  drafts  of  the  guidelines. 

.\n-angeaients  for  the  May  18  Public 
Meeting  on  Diagnosis  and  Treatment  of 
Otitis  Media  in  Children 

Representatives  of  organizations  und 
other  individuals  arc  inviied  to  provide 
relevant  written  comments  and 
information  and  make  a  bnef  (5  minutes 
o--  less)  oral  statement  to  the  panel  A 
consortium  of  three  non-profit 
organizations  was  awarded  a  contract 
to  develop  the  guideline  for  Didj^nosis 
and  Treatment  of  Otitis  Media  in 
Ch'.ldren.  The  organizations  are  the 
American  Academy  of  Pediatncs  (AAP] 
the  Amencan  Academy  of  Famiiy 
Physicians  (-AAFP1.  and  the  Amencan 
Academy  of  Otolar\mgologv-Hf'ad  and 
Neck  Surgery  (AAO-HNSi'Thc  AAP  is 
making  the  administrative  arrHn,t;emei'.fs 
for  this  public  meeting  on  behalf  cf  the 
consortium.  Individuals  and 
representatives  who  would  like  to 
attend  must  register  with  A.A.P  at  the 
address  set  out  below  by  May  8  and 
indicate  whetht-r  they  plan  to  make  an 
oral  statement  Those  wishing  (o  niake 
oral  statements  and  provide  written 
comments  and  lafonnaLion  should  also 
submit  copies  of  these  to  A-AP  by  Ma>  8 
If  more  requests  to  make  oral  statements 
are  revived  than  can  be  acoommodaied 
between  9  am,  and  12  p.m,  on  May  18, 
the  chaii-person  will  sli'Kate  speaking 
time  in  a  manner  which  ensures,  to  the 
extent  possible,  that  a  range  of  views  oi 
henith  care  profeesionals  and  prcviders. 
health  care  consumers,  pniduct 
manufacturers,  and  pharmaceutical 
manufacturers,  is  presented.  Thos*'  wh.- 
cannot  be  granted  their  requested 
speaking  time  because  of  tim.p 
cons'rasnis  can  be  assured  that  their 
written  comments  will  be  considered  by 
the  panel  in  developing  the  guideline. 

Rt^gistration  should  be  made  wi'h  and 
written  materials  submitted  to  the 
following  addre.ss:  Americ^in  AcadiTTi> 
of  PediatncB,  Aim:  Ruber!  Sebr.ng, 
Ph  D.,  142  Northwest  Point  Blvd  ,  P,0. 
Box  927.  Elk  Grove  Village.  Ulmois 
6(yXj^^M27.  Phone.  708.981-6784,  Fax: 
708/228--5097, 

Dated.  Apnl  6.  1^2 

i  jarretl  Clinton. 
Administrator. 

!FR  Do  a  92^fi4«3  Filed  4-10-92;  8:45  am) 
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Food  and  Drug  Administration 

I  Decreet  Na»2f-00«61 

Eastman  ChenrWcai  Co^  Food  Additive 

Petition 

AQENCV:  Food  and  Drug  Administratioa 

liHS, 

ACTtON:  Notice, 


H  '1  • 


on 


summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  F^stman  Chemical  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
reauiations  be  amended  to  provide  for 
'he  safe  use  of  copolyesters  containing 
.■p  to  5  mole  percent  {7  weight  percent) 
1  4-cyclnhexyiene  dimethylene 
'i.  rcphthalatp  as  t.^^e  base  sheet  and  base 
piii.vmer  for  use  m  food-ccntar*  articles, 
FOR  FURTHER  INFORMATION  CONTACT 
,\.ndrew  ).  Zajac.  Cer.lt'i  fur  K^mkI  .Safety 
and  Applied  Nutrition  (HFF-335].  Food 
and  Drug  Administration,  200  C  Street 
SW,.  Washington,  DC  20204,  202-254- 
fl.'OO 

SUPPtEMENTARV  INFORMATION;  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (PAP 

:f}4.]18)  has  been  filed  by  Eastman 
Chemical  Co..  P.O.  Box  511.  Kingsport 
TTV  37662.  The  petition  proposes  to 
amend  the  food  additive  regulations  to 
provide  for  the  safe  use  of  copolyesters 
cor.tdinir.g  up  to  5  mole  percent  (7 
weight  percent)  1.4-cyclohexylene 
dimethyhr.i-  terephthalate  as  the  base 
sheet  and  base  polymer  for  use  in  food- 
contact  articles. 

The  potential  environmental  impact  of 
I"  s  action  is  being  reviewed.  If  the 
Hscncy  finds  that  an  environmental 
impact  statement  is  not  required  and 
Ihis  petition  results  in  a  regulation,  the 
notice  of  availabihty  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  2.S,40ici 

Dated:  April  3.  1992. 

Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

fFR  Doc  92-fWOO  Filed  4-10-92;  8.-45  am) 

BIUJHG  coot  ii««^1-M 


IDocketNo-92F-0061) 
SCM  Chemicals;  Food  Additive  Petition 
iniK  ,\dmini8tration. 


agency:  Ko'xi  (;r!'i 
iiHS 

action;  Notice, 


SUMMARY:  TTlf  Food  fi 
AdminiBtrafion  (l-D.A! 
that  SCM  Cbemii-Ri*  h 
proposing  thut  (hf-  '.(:■*. \  H-iiitive 
regulations  be  ametided  {^  provide  for 
the  safe  use  of  trimeth3rlolpropane  as  a 
pigment  dispersant  in  resinous  and 
polymeric  coatings  in  contact  with  food. 

FOR  FURTMrW  rMFORMATlON  CONTACT: 

Ajidrew-  j.  Zajac.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 

and  :>-:s  A  ^-r  --^ation,  200  C  Street 
SW..  \\  as.-'.'ngtur;.  DC  20204.  202-254- 
9500. 

su(>PLEMENTARv  INFORMATION:  Under 
hi'  ri'!'.!-' ::  t-jcd.  D.--^.  u:.j  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S,C  348(b)(S))). 
notice  is  given  that  petition  (FAP 
2B43ie)  has  been  filed  by  SCM 
Chemicals,  c/o  1001  G  SL  N'W.,  suite  500 
West  Washington,  DC  20001.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  S  175.300 
Resinous  and  polymeric  coatings  (21 
CFR  175.300)  to  provide  for  the  safe  use 
of  trimethylolpropane  as  a  pigment 
dispersant  in  resinous  and  polymeric 
coatings  in  contact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  RcK'stpr  in  accordance  with  21 
CFR  25  4  )i    , 

Dated:  April  3.  1992 
Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

fFR  Doc  82-8399  Filed  4-10-«:  8:45  am] 
MLLMa  CODE  «M»41-« 


Drug  Eiport,  Nubain  '   lr;)e<-tion  10 
Mg'ML.  2  ML  Ampul 

agency:  l-ooo  ana  Drug  Administration. 

HHS 

6CTION  Notice. 

summary:  The  Food  and  Drug 
Aoministration  (FDA)  is  announcing 
that  The  Du  Pont  Merck  Pharmaceutical 
Co.  has  filed  an  application  requesting 
approval  for  the  export  of  the  human 
drug  Nubain*  In)ection  10  milligrams  per 
milliliter  (mg/mL).  2  mL  ampul  to  the 
United  Kingdom  and  France 
transshipped  through  Germany 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
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3051  Food  ar.d  Drug  Administration,  rm. 
1-23  12420  Parklawn  Dr..  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
o'  1986  should  also  be  directed  to  the 
contact  person 
FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Hamilton.  Dmsion  of  Drug 
Labehng  Compliance  (HFI>-313).  Center 
for  Drag  Evaluation  and  Research,  Food 
and  Drug  Administration.  5600  Fishers 
Une,  Rockville.  MD  20857,  301-295- 
8073. 

SUI»R1^MENTARY  INFORMATION:  The  drug 
export  p-ovisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
fthe  act]  (21  U.S.C.  382)  provide  that 
FD.A  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
e02(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C]  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
appHcation  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  The 
D'j  Pont  Merck  Pharmaceutical  Co.,  P.O. 
Box  80027,  Barley  Mill  Plaza.  4301 
Lancaster  Pike,  Wilmington.  DE 19880- 
0027,  has  filed  an  application  requesting 
approval  for  the  export  of  the  human 
drug  Nubain*  Injection  10  mg/mL.  2  mL 
ampul  to  the  United  Kingdom  and 
France  transshipped  through  Germany. 
This  drug  is  indicated  for  use  as  semi- 
synthetic, morphine  agonist/antagonist 
p'henantrene-type  central  analgesic  for 
pain.  The  application  was  received  and 
filed  in  the  Center  for  Drug  Evaluation 
and  Research  on  February  21. 1992. 
which  shall  be  considered  the  filing  date 
for  purposes  of  the  act.  The  Du  Pont 
Merck  Pharmaceuticals  Co.  has  an 
approved  new  drug  application  for  the 
marketing  of  Nubain*  Injection  10  mg/ 
mL,  1  mL  ampul. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 


The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  April  23. 1992, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 

Dated:  April  3, 1992. 
Sanunie  R.  Young, 

Acting  Director,  Office  of  Compliance.  Center 
for  Drug  Evaluation  and  Research. 

[FR  Doc  92-8362  Filed  4-10-92;  8:45  air^ 

BIUJNO  CODE  4160-01-M 


fDooffi  No    =rrf-00?61 

Oeterminatiori  of  Regulatory  Review 
Period  'or  Purposes  of  Patent 
Extension.  Foscavir^' 

AGENCY:  Food  ana  Drug  Administration, 

HHS. 

action;  Notice. 

summary:  The  Food  and  Drug 
Aommistration  (FDA)  has  determined 
the  regulatory  review  period  for 
FOSCAVIR*  and  is  publishing  this 
notice  of  that  determination  as  reqmred 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr.,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMAL  OM  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301^143-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drug  product,  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatory  review  by 
FDA  before  the  item  was  marketed. 


Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  penod  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  hum.an  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drag 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  ma> 
have  occurred  before  the  patent  was 
issued),  FD.^'s  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
Lhe  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drag  product  FOSCAVIR*. 
FOSCAVIR S' (forcamet  sodium.)  is 
indicated  for  the  treatment  of 
cytomegalovirus  retinitis  in  patients 
with  acquired  immunodeficiency 
syndrome  (.A.IDS).  Subsequent  to  'his 
approval,  the  Patent  and  Trade  Office 
received  a  patent  term  restoration 
application  for  FOSCAVIR®  (U.S.  Patent 
No.  4.215.11.3)  for  Aktiebolaget  Astra, 
and  the  Patent  and  Trademark  Office 
requested  FD.^'s  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  FDA,  in  a  letter 
dated  February  27,  1992.  adv!sed  the 
Patent  and  Trademark  Office  that  this 
human  drug  product  has  undergone  a 
regulatory  review  period  and  that  the 
aporovafof  FOSCAVIR^  represented 
the  first  commercial  marketing  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Tradem.ark  Office  requested  that  the 
ro.-\  determine  the  product's  regulatory 
review  penod. 

FDA  has  determined  that  the 
applicable  regulatory  revnew  periods  for 
FOSCAVIR 'f  is  1,709  days.  Of  this  time, 
1,337  days  occurred  during  the  testing 
phase  ot  the  regulatory  review  period, 
while  372  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  Date  an  Exemption  Under  Section 
505(i)  of  the  Federal  Food,  Drug,  and 
Cosmetic  .\ct  Became  Effective 

January  22. 1987.  The  applicant  claims 
January  23, 1987.  as  the  date  the 
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investigational  new  drug  application 
(IND)  became  effective.  However,  FDA 
records  indicate  that  the  IND  effective 
date  was  January  22. 1987,  which  was  30 
days  after  FDA  receipt  of  the  IND. 

2.  The  Date  the  Application  was  Initially 
Submitted  With  Respect  to  the  Human 
Drug  Product  Under  Section  505(b)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act 

September  20.  1990.  The  applicant 
claims  that  the  new  drug  application 
(NTDAj  for  FOSCAVIR*  (NDA  20-O68J 
was  initially  submitted  on  April  2.  1990 
and  subsequent  parts  were  f;led  on 
April  25, 1990,  and  September  18, 1990 
FDA  records  indicate  that  the  completed 
NT)A  application  was  submitted  on 
September  20.  1990. 

3.  The  Date  the  Apphcation  was 
Approved 

September  27. 1991.  FDA  has  verified 
the  applicant's  claim  that  N'DA  20-068 
was  approved  on  September  2".  1991 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  exlension. 
However,  the  US  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension 
In  its  eppiication  for  patent  extension, 
this  applicant  seeks  1.126  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorreclm.ay. 
on  or  before  June  12  1992,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furtherm.ore  any 
interested  persor  may  petition  FDA.  on 
or  before  October  1.1,  1992.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  dudng  the  regulatory  review 
period.  To  meet  its  biirdpn,  the  petition 
must  contain  sufficient  facts  to  ment  an 
FDA  investigation  (See  H  Rept.  857. 
part  1.  98th  Cong.,  2d  sess  ,  pp  41-42. 
1984.)  Petitions  shouid  be  m  the  format 
speci.fjed  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  m  three  copies 
(except  that  individuals  muK  submit 
single  copies)  and  identified  with  the 
docket  number  found  :n  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through  Fnday 

Dated   Apr:!  6,  1992. 
Stuart  L  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
|FR  Doc  92-8398  Filed  4-10-92.  8:45  am] 

BILUNG  CODE  IISO-OI-M 


Health  Resources  and  Services 
Administration 

Special  Project  Grants;  Maternal  end 
Child  Health  (MCH)  Services;  MCH 
Community  Integrated  Service 
Systems  (CISS)  Set-Aside  Program 

agency:  Health  Resources  and  Services 

Administration  fHRSA). 

action:  Notice  of  availability  of  funds. 

summary:  The  Maternal  and  Child 
Health  Bureau  (MCHBl,  HRSA. 
announces  that  fiscal  year  (FY)  1992 
funds  are  available  for  Maternal  and 
Child  Heal'h  (MCH)  Community 
Integrated  Service  Systems  (CISS)  Set- 
Aside  Program  grants.  To  support 
development  and  expansion  of 
successful  mode!  serMce  delivery 
strategies.  Congress  has  em.ph;isi7ed  six 
categories  of  approach  m  subparagraphs 
l.\]  through  (F)  of  section  501(a)(3)  of  the 
Social  Security  Act:  Maternal  and  infant 
home  visiting  activities  in  which,  among 
other  services,  case  management 
services  are  provided  in  the  home; 
activities  designed  to  increase  the 
participation  of  obstetricians  and 
pediatr.cians  under  both  the  MCH 
Services  Block  Grant  and  Medicaid 
programs:  integrated  maternal  and  child 
health  serx'ice  delivery  (i.e..  one-stop 
shopping)  systems:  MCH  activities 
operated  under  the  direction  of  a  not- 
for-profit  hospital;  MCH  activities 
targeted  to  ser\  e  rural  populations;  and 
outpatient  and  community  based 
services  activiiies  (including  day  care 
services)  for  children  with  special  health 
care  needs  (CSHCN).  The  CISS 
promotion  projects  are  intended  to  be 
conducted  within  the  context  of  overall 
State  efforts  to  develop  comprehensive. 
comm.unity  based  systems  of  services 
and  are  to  focus  on  unmiet  needs  and 
service  gaps  identiricd  m  the  State's 
MCH  Services  Block  Grant  plan.  In  the 
15  communities  in  the  Nation  with 
HRSA-administered  Healthy  Start 
grants.  CISS  projects  must  be 
coordinated  with  Healthy  Start  program 
efforts. 

It  is  anticipated  that  approximately 
S8.3  m.illion  will  be  available  to  support 
approximately  36  new  projects.  Award 
size  will  vary,  averaging  $175,000  per 
grant  for  a  one  year  budget  period. 
Awards  will  be  made  for  varying  project 
periods  of  up  to  4  years.  Funds  for  the 
MCH  CISS  Set-Aside  Program  are 
authorized  in  fiscal  > ears  in  which  total 
appropriated  funds  for  the  MCH 
Services  Block  Grant  exceed  S600 
million.  Fiscal  year  1992  is  the  first  year 
since  enactment  of  legislative  authority 
for  this  set-aside  m  1989  that  the  fiscal 
conditions  for  funding  have  been  met, 


Funds  are  appropriated  by  Public  I^v"» 
lu2-l~n  .Applican's  art-  advised  that 
continued  iiu|)pon  of  grants  awarded 
under  this  announuement  beyond  FY 
1992  may  be  subject  to  limitations  in  the 
authorizing  1<  Kii>lation  and  the 
appropriation  of  fund*  Projects  funded 
under  the  MCli  CISS  Set-Aside  Pr^:ii-H:: 
are  selected  and  admuustered  under  iht 
same  procedures  and  practices  as  are 
currently  in  effect  with  regard  tc  \!(:fl 
Special  Projects  of  Regional  aiui 
National  Significance  ,  SIKANSj  set- 
aside  activities.  The  •»  t:;;.   tion 
implementing  the  M(.if  Si  K.\NS Set- 
Aside  Program  was  pubi.s         r  'hi 
March  5. 1986.  issue  of  the  1-ederal 
Register  at  51  FR  7726  (42  CFR  part  51a). 

The  P-ublic  Health  Service  (FHS)  is 
comroittf  li  ti  hl:i:i  vmg  the  health 
promotion  a-  >:  .;::><  ase  prevention 
objectives  ana  ^L.ai.s  of  Healthy  People 
2000,  a  PHS-led  national  activity  for 
setting  priority  areas.  The  MCH  CISS 
program  addresses  the  Healthy  People 
2000  objectives  related  to  improving 
maternal,  infant  child  and  adolescent 
health  and  developing  service  systems 
for  children  at  risk  of  chronic  and 
disabling  conditions.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Fidl  Report:  Stock  No.  017- 
001-00474-0  or  Healthy  People  2000) 
(Summaiy  Report  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing  Office 
Washington.  DC  20402-9325  (telephone: 
202-783-3238). 

DUE  DATES:  The  HRSA.  through  this 
riuULc,  invites  potential  applicants  to 
request  and  submit  an  application  for 
funding  consideration.  The  deadline  for 
receipt  of  applications  is  June  30, 1992. 
Requests  should  specify  the  project 
category  for  which  the  application  is 
requested.  To  receive  consideration,  all 
applications  must  be  sent  to  the  Chiet 
Grants  Management  Branch,  OfTice  of 
Program  Support  MCHB,  at  the  address 
below,  and  must  be  received  by  the 
close  of  business  on  the  dates  indicated. 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 
(1)  received  on  or  before  the  deadline 
date;  or  (2)  postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  review  committee.  A 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service  will  be 
accepted  in  lieu  of  a  postmark.  Private 
metered  postmarics  will  not  be  accepted 
as  proof  of  timely  n...  iiriR  Grant 
applications  receivea  or  postmarked 
after  the  deadline  or  sent  to  any  other 
location  will  not  be  considered  for 
funding  and  will  be  returned  to  the 
applicant  Project  periods  for  grantees 
begin  October  1, 1992. 
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FOR  FUFTHEB  INFORMATION  CONTACT: 

John  Galhcchio.  Chief,  Grants 
Management  Bra^nch.  Office  of  Program 
Suppo'rt.  MCFffl.  room  18-12,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville, 
Marv'land  20657.  telephone  301-44*- 
1+40  for  application  forms,  guidelines, 
and  additional  information  and 
assistance  regarding  business 
management,  administrative,  or  fiscal 
issues  related  to  the  awarding  of  grants 
under  this  announcement.  Applications 
should  be  submitted  on  PHS  Form  5161- 
1  (with  revised  facesheet  DHHS  Form 
424,  approved  by  OVffi  under  control 
number  og3"-01 89). 

Requests  for  technical  or 
prt?aranimatic  information  should  be 
directed  to:  Vince  L  Hutchins.  M.D., 
Director.  Maternal  and  Child  Health 
Bureau.  HRSA.  Room  1&-05,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville, 
Maryland  20857.  telephone  301-443- 
2170. 
SUPPLEMENTARY  INFORMATION 

Program  Background  and  Objectives 

Current  title  V  law  specifies  a  number 
of  programs  and  projects  for  which  the 
Secretary  is  authorized  to  expend 
appropriated  funds  directly.  These 
activities  are  funded  through  two 
distinct  Federal  "set-asides"  under  the 
MCH  Services  Block  Grant  made  up  of 
monies  obligated  directly  by  the 
Secretary  The  first  set-aside,  for 
SPR.^NS,  IS  designed  to  fund  programs 
and  projects  which  contribute  to 
improving  the  health  of  mothers, 
children,  and  CSHCN;  MCH  research 
and  training;  genetic  disease  testing, 
counseling  and  information  services; 
and  hemophilia  diagnostic  and 
treatment  centers.  The  second  set-aside, 
for  the  CISS  program,  is  the  set-aside 
covered  by  this  announcement.  It  was 
established  under  section  502(b)(1)(A)  of 
the  Act  by  the  Omnibus  Budget 
Reconciliation  Act  of  1989.  It  authorizes 
the  Secretary  to  retain  an  additional 
12.75  percent  of  amounts  appropriated 
for  a  fiscal  year  above  S600  million  to 
fund  projects  employing  one  or  more  of 
the  approaches  to  development  and 
expansion  of  community  Integrated 
service  systems  set  out  in 
subparagraphs  [A)  through  (F)  of  section 
501(a)(3)  of  the  Act: 
—Maternal  and  infant  home  visiting 
programs  m  which,  among  other 
se.-v:c€s.  case  management  services 
are  provided  in  the  home. 
— Projects  designed  to  increase  the 
participation  of  obstetricians  and 
pediatricians  under  both  the  MCH 
Services  Block  Grant  and  Medicaid 
programs. 


—Integrated  maternal  and  child  health 

service  delivery  (i.e..  one-stop 

shopping)  systems. 
—MCH  centers  operated  under  the 

direction  of  not-for-profit  hospitals. 
—MCH  projects  to  serve  rural 

populations. 
— Outpatient  and  community  based 

services  programs  (including  day  care 

services)  for  CSHCN. 

Purport; 

This  grant  program  is  intended  to 
support  development  and  expansion  of 
community  integrated  service  systems 
employing  six  designated  community- 
oriented  strategies  which  show  promise 
of  promoting  greater  access  to  family 
centered,  culturally  competent,  and 
coordinated  care  for  pregnant  women 
and  children.  Projects  in  this  category 
are  expected  to  be  integrated  into  the 
general  plan  to  improve  the  health  of 
mothers  and  children  submitted  by  each 
State's  MCH  program  in  order  to  receive 
title  V  funds.  Proposed  project  activities 
must  be  compatible  with  State  efforts  to 
develop  comprehensive,  community 
based  systems  of  services  to  improve 
the  health  of  women,  infants,  children, 
adolescents,  and  CSHCN.  These 
elements  of  systems  are  described  more 
fully  in  the  program  guidance  included 
in  the  application  packet. 

Priorities 

Grants  will  be  awarded  so  that  each 
of  the  six  designated  strategies  is 
represented.  At  the  request  of  Congress, 
priority  will  be  given  to  funding  projects 
which  meet  the  broader  systems- 
building  requirements  established  for 
this  program  through  use  of  the 
following  two  strategies:  (1)  Integrated 
service  delivery  systems  featuring  one- 
stop  shopping  and  employing  the  model 
application  form  recently  developed  for 
maternal  and  child  assistance  programs; 
and  (2)  maternal  and  infant  home 
visiting  programs.  This  means  that  in 
determining  scores  for  ranking  the 
funding  of  applications,  merit  reviewers 
will  assign  scores  based  on  the  extent  to 
which  applicants  address  these  program 
priorities. 

Availability  of  Funds 

Approximately  $6.3  million  is 
available  under  the  MCH  CISS  Set- 
Aside  Program  to  support  up  to  36 
projects  at  an  average  of  $175,000  per 
award  for  a  one  year  budget  period. 
Awards  will  be  made  for  project  periods 
of  up  to  4  years.  Applicants  are  advised 
that  continued  support  of  grants 
awarded  under  this  announcement 
beyond  FY  1992  may  be  subject  to 
conditions  in  the  authorizing  legislation 
and  the  appropriation  of  funds. 


Special  Concerns 

Proiects  supported  under  the  MCH 
CISS  Set-Aside  Program  are  expected  to 
be  part  of  community-wide, 
comprehensive  initiatives,  to  reflect 
appropriate  coordination  of  primary 
care  and  public  health  activities,  and  to 
target  HRSA  resources  effectively  to  fill 
gaps  in  the  Nation's  health  system  for 
mothers  and  children.  This  applies 
specifically  to  projects  in  the  15 
communities  in  the  Nation  which  have 
received  grants  from  HRSA  under  the 
President's  Healthy  Start  initiative 
Grantees  in  these  communities 
providing  services  related  to  activities  of 
a  Healthy  Start  program  are  expected  to" 
coordinate  their  projects  with  Healthy 
Start  program  efforts.  Healthy  Start 
comm.unities  include:  Aberdeen  Area 
Indian  Reservation,  NE/ND/SD; 
Baltimore,  VfD;  Birmingham,  AL;  Boston. 
M.A;  Chicago.  IL  Cleveland.  OH;  Detroit 
MI,  Lake  County,  IN;  New  Orleans.  LA; 
New  York,  NY;  Oakland.  CA; 
Philadelphia,  PA;  Pittsburgh,  PA;  PeeDee 
Region,  SC;  'Washington,  DC. 

In  its  administration  of  the  MCH 
Services  Block  Grant,  the  MCHB  places 
special  emphasis  on  improving  service 
delivery  to  women  and  children  from 
culturally  identifiable  populations  who 
have  been  disproportionately  affected 
bv  barriers  to  accessible  care.  This 
means  that  MCH  CISS  projects  are      « 
expected  to  serve  and  appropriately 
involve  in  project  activities  members  of 
ethnoculturally  distinct  groups,  unless 
there  is  compelling  programmatic  or 
other  justification  for  not  including 
either  women  or  persons  from  culturally 
distinct  populations.  The  MCHB's  intent 
is  to  ensure  that  project  outcomes  are  of 
benefit  to  culturally  distinct  populations 
and  to  ensure  that  the  broadest  possible 
representation  of  culturally  distinct  and 
historically  underserved  groups  is 
supported  through  programs  and 
projects  sponsored  by  the  MCHB. 

Consistent  with  the  statutory  purpose 
and  with  particular  attention  to 
involvement  of  women  and  persons 
from  culturally  distinct  populations,  the 
Department  of  Health  and  Human 
Services  will  review  applications  as 
competing  applications  and  will  fund 
those  which,  in  the  Department's  view, 
best  meet  the  purposes  of  the  MCH  CISS 
Set-Aside  Program  and  address  the 
achievement  of  applicable  Healthy  _ 
People  2000  objectives  in  communities 
with  demonstrated  need. 

Eligible  Applicants 

Any  public  or  private  entity,  including 
an  Indian  tribe  or  tribal  organization  (as 
defined  at  25  U.S.C.  450b),  is  eligible  to 


apply  for  MCH  CISS  Set-Aside  Program 
project  grants.  Projects  are  intended  to 
facilitate  the  development  of  systems  of 
services  in  communities.  However, 
because  the  projects  need  to  be 
consistent  with  State  systems 
development  efforts  and  because  State 
assistance  will  be  required  to  improve' 
local  systems,  a  defined  role  for  the 
State  MCH/CSHCN  agency  and 
evidence  of  its  support  are  essential.  To 
promote  community/State  partnerships, 
an  indication  that  projects  will  involve 
such  partnerships  is  also  necessary 
Governmental  and  nonprofit  communit> 
agencies  and  State  agencies  are 
encouraged  to  apply. 

Review  Criteria 

Review  panels  will  evaluate 
applications  for  awards.  Specific 
requirements  for  each  project  categor> 
will  be  reflected  in  the  program 
guidance  included  in  the  application 
packet.  The  following  review  criteria 
will  be  used  to  review  all  applications 
— The  importance  of  the  proposed 
project  to  the  advancement  of 
maternal  and  child  health.  The 
applicant  provides  evidence  that  the 
purpose,  goals  and  objectives  of  the 
proposal  are  important  within  the 
community  project  area,  are 
consistent  with  the  needs  assessment 
in  the  State's  MCH  Services  Block 
Grant  plan  and  may  have  application 
in  other  States  or  regions, 
Compatibility  of  proposed  project 
activities  with  State  efforts  to  develop 
comprehensive,  community  based 
systems  of  sen.-ices  with  regard  to:  (a) 
Population(s)  served,  (b)  community 
based  services:  (c)  comprehensive 
services:  (d)  coordinated  services:  (e) 
family  centered  care:  and  (f)  culturally 
com.petent  care. 

larity  of  the  health  problem 
statement  and  quality  of  the  analysis 
of  the  problems  and  contributing 
factors.  The  applicant  should  identify 
the  problem  to  be  addressed  and  its' 
potential  for  improving  the  health 
status  of  pregnant  wom.en  and/or 
infants  and  children.  The  range  of  the 
important  characteristics  of  the 
problem  and  its  causal  or  contributing 
factors  should  be  described. 
— Clarity  of  the  goals  of  objectives  of 
the  project  and  their  linkage  to  the 
identified  problem.  The  project 
objectives  should  be  time-framed  and 
measurable.  They  should  have  a 
reasonable  potential  for  impacting  the 
stated  problem. 
—The  quality  and  feasibility  of  the 
project  plan  or  methodology  and  its 
relation  to  the  project's  goals  and 
objectives.  The  applicant  should 
describe  the  approaches  and  activities 
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that  will  be  used  to  achieve  the 
obiectives.  The  approaches  should  be 
technically  sound  and  appropriate  for 
the  project  goals  and  objectives. 
—The  quality  of  the  applicant's  plan  for 
tracking  project  activities.  The 
proposed  methods  for  tracking  each 
project  activity  and  collecting  the 
appropriate  information  are  feasible 
and  economical. 
—The  quality  of  the  applicant's  plan  to 
measure  achievement  of  project  goals 
and  objectives. 
—The  capacity  of  the  applicant  to  carry 
out  the  proposed  project.  Capacity  of 
the  applicant  refers  to  qualified 
personnel  and  other  resources 
sufficient  to  carry  out  the  proposed 
project  methodology.  The  budget 
should  reflect  appropriate  financial 
support  for  the  proposed  project 
activities  for  the  project  period. 
lustification  of  each  budget  item 
should  be  provided.  All  budget  items 
should  be  realistic  and  adequate  to 
plan,  implement  and  evaluate  the 
project, 
—The  extent  to  which  the  project  places 
special  emphasis  on  improving  service 
delivery  to  women  and  children  from 
culturally  identifiable  populations 
who  have  been  disproportionately 
affected  by  barriers  to  accessible  care 
and  the  extent  to  which  the  project 
ensures  that  members  of  culturally 
distinct  groups  are  appropriately 
represented  m  the  activities  of 
approved  grants  and  cooperative 
agreements. 
—In  com^munities  with  Healthy  Start 
projects,  a  commitment  by  applicants 
whose  projects  are  related  to 
activities  of  a  Healthy  Start  program 
to  coordinate  their  projects  with 
Healthy  Start  program  efforts. 
— Within  the  context  of  community 
based  systems  of  services,  a 
commitment  to  collaborate  with  State 
MCH/CSHCN  programs,  primary  care 
plans,  public  health,  and  prevention 
programs  in  the  respective  State(s). 
and  other  related  programs. 

Executive  Order  12372 

The  Maternal  and  Child  Health 
Services  Block  Grant  program  has  been 
determined  to  be  a  program  which  is  not 
subject  to  the  provisions  of  Executive 
Order  12372  concerning 
intergovernmental  review  of  Federal 
prograoio. 

The  OMB  Catalog  of  Federal  Domestic 

Assistance  number  is  93,110. 
Dated:  Febraary  21, 1992.    . 
Robert  G.  Harmoo,  »" 

Administrator. 
!FR  Dor:  P2-^M  Filed  4-10-92;  8:45  am) 

BILLINO  CODE  416V1S-M 


Indian  Health  Service 

Indians  Into  Medicine  Program 

agency:  Indian  Health  Service,  HHS. 
action:  Notice  of  competitive  grant 
applications  for  the  Indians  into 
Medicine  Program. 

summary:  The  Indian  Health  Service 
iiHSj  announces  that  competitive  grant 
applications  are  being  accepted  for  the 
Indians  into  Medicine  (INMED)  Program 
established  by  section  114  of  the  Indian 
Health  Care  Improvement  Act  of  1976 
(25  U.S.C.  1612),  as  amended  by  Public 
Law  100-713.  There  will  be  only  one 
funding  cycle  during  fiscal  year  (FY) 
1992.  This  program  is  described  at  93.970 
in  the  Catalog  of  Federal  Domestic 
Assistance  and  is  governed  by 
regulations  at  42  CFR  36.310  et  seq.  and 
applicable  OMB  Circulars.  Executive 
Order  12372  requiring  intergovernmental 
review  does  not  apply  to  this  program. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  activity  for  setting  priority 
areas.  This  program  announcement  is 
related  to  the  priority  area  of 
Educational  and  Community-based 
programs.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474-0) 
or  Healthy  People  2000  (Summary 
Report:  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing  Office. 
Washington.  DC  20402-9325  (Telephone 
r'O:  ■'R3-3238). 

DATES:  An  original  and  two  (2)  copies  of 
the  completed  grant  application  must  be 
submitted,  with  all  required 
documentation,  by  close  of  business 
(co.b.)  on  July  1, 1992.  to  the  Grants 
Management  Branch.  Division  of 
Acquisition  and  Grants  Operations, 
Twinbrook  Metro  Plaza,  12300 
Twinbrook  Parkway,  suite  605, 
Rockville.  Maryland  20852.  Co.b.  means 
5  p.m.  Eastern  Daylight  Time. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 
(1)  Received  on  or  before  the  deadline 
with  hand  carried  applications  received 
by  co.d.  5  p.m.;  or  (2)  postmarked  on  or 
before  the  deadline  date  and  received  in 
time  to  be  reviewed  along  with  all  other 
timely  applications.  A  legibly  dated 
receipt  fi-om  a  commercial  carrier  or  the 
U.S.  Postal  Service  will  be  accepted  in 
lieu  of  a  postmark.  Private  metered 
postmarks  will  not  be  accepted  as  proof 
of  timely  mailing. 

Applications  received  after  the 
announced  closing  date  will  be  returned 
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to  th.e  applicant  and  wul  not 
considered  for  funding. 
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Additional  Dates 

A  App:'cc:T"  Deadline:  July  1. 1992. 

B  Apphcctjcn  Review:  July  12,  1992. 

C  Appliccr-Ji  Notified  of  Results 
(approved,  cpp'vved  unfunded,  or 
disapproved'  A^k'^.st  1. 1992. 

D  .\pt:c:Dc:pd  Start  Date:  September 
1.  \99Z 
FOfl  FURTHER  INFORMATION  CONTACT: 

For  program  LnfonTiation.  coritdi,t  Mr. 
Wesley  Picdotti,  Chief,  Scholarship 
Branch.  EHvision  of  Health  Professions 
Recrjitment  and  Training.  Indian  Health 
Service.  Twinbrook  Metro  Plaza.  12300 
Twinbrook  Parkway,  suite  100. 
Rockviiie.  Maryland  20852.  (301)  443- 
fil97.  For  grants  information,  contact  Ms. 
Kay  Carpentier,  Grants  Management 
Officer  Dmsion  of  Acquisition  and 
Grants  Operations.  Indian  Health 
S^rvTce.  Twinbrook  Metro  Plaza.  12300 
Twinbrook  Parkway,  suite 605, 
Rockville.  Maryland  20852,  (301)  443- 
5204  [The  telephone  numbers  are  not 
toll-free  numbers! 

SUPPt£MEKTARV  INFORMATION;  This 

announcen'.ent  provides  information  on 
±e  jeneral  program  purpose,  eligibility, 
programmatic  objectives,  program 
pvaluation.  required  affiliation,  funding 
availability  and  apphcation  procedure 
for  FY  1992. 

.\.  General  Program  Purpcise 

To  augment  the  number  of  Indian 
health  professionals  serving  Indians  by 
encouraging  Indians  to  enter  the  health 
professions  and  removing  the  multiple 
barriers  to  their  entrance  into  the  IHS 
and  private  practice  among  Indians. 

B.  Eligibilit>  and  Pnonty 

Only  public  and  nonprofit  private 
colleges  and  universities  with  medical, 
nursing,  and  other  allied  health 
programs  are  eligible.  The  existing 
INMED  grant  program  at  the  University 
of  North  Dakota  has  as  its  target 
population  Indian  tribes  primarily 
within  the  States  of  North  Dakota.  South 
Dakota.  Nebraska.  Wyoming  and 
Montana.  A  college  or  university 
applying  under  this  announcement  must 
propose  to  conduct  its  program  among 
ind.an  tribes  in  States  not  currently 
■terved  by  the  University  of  North 
Dako'a  IWfED  program. 

C.  Programmabc  Objectives 

A  grant  awarded  under  this 
announcement  shall  support  a  program 
which  (1}  provides  outreach  and 


recruitment  for  health  professions  to 
Indian  communities  including 
elementary  and  secondary  schools  and 
community  colleges  located  on  Indian 
reservations  which  will  be  served  by  the 
program;  (2)  incorporates  a  program 
advisory  board  comprised  of 
representatives  from  the  tribes  and 
communities  which  will  be  served  by 
the  program;  (3)  provides  summer 
preparatory  programs  for  Indian 
students  who  need  enrichment  in  the 
subjects  of  math  and  science  in  order  to 
pursue  training  in  the  health  professions; 
(4)  provides  tutoring,  counseling  and 
support  to  students  who  are  enrolled  in 
a  health  career  program  of  study  at  the 
respective  college  or  university;  and  (5) 
to  the  maximum  extent  feasible, 
employs  qualified  Indians  into  the 
program.  An  applicant  must  address  all 
five  of  these  objectives. 

D.  Fields  of  Health  Care  Con^iderpd  for 
Support 

The  grant  program  must  be  developed 
to  locate  and  recruit  students  with 
educational  potential  in  a  variety  of 
health  care  fields.  Primary  recruitinent 
efforts  must  be  in  the  fields  of  medicine 
and  nursing  with  secondary  efforts  in 
other  allied  health  fields  such  as 
pharmacy,  dentistry,  medical 
technology.  X-ray  technology,  etc. 

E.  Required  Affiliations 

The  grant  applicant  must  submit 
official  documentation  indicating  a 
tribe's  cooperation  with  and  support  c  f 
the  program  within  the  schools  on  its 
reser\'ation  and  its  willingness  to  have  a 
tribal  representative  serving  on  the 
program  advisory  board.  Documentation 
must  be  in  the  form  prescribed  by  the 
tribe's  governing  body,  i.e.,  letter  of 
support  or  tribal  resolution. 
Documentation  must  be  submitted  from 
every  tribe  involved  in  the  grant 
program. 

F.  Fund  Availability  and  Period  of 
Support 

Approximately  $200,000  is  available  in 
FY  1992  for  award  of  an  INMED  grant 
under  section  114.  It  is  anticipated  that 
only  1  project  will  be  funded.  The 
project  will  be  funded  for  up  to  three 
years  with  funding  of  succeeding  years 
based  on  the  availability  of 
appropriations,  continuing  need  for  the 
program,  and  satisfactory  performance. 
The  anticipated  start  date  of  the  grant 
will  be  September  1, 1992,  in  order  to 
begin  recruitment  for  the  1993-1994 
academic  year. 


G.  Application  Process 

1,  An  IHS  Grant  Application  Kit  m^y 
be  obtained  from  the  Grants 
Management  Branch,  Division  of 
Acquisition  and  Grants  Operations. 
Indian  Health  Service.  Twinbrook  MeU-o 
Plaza,  12300  Twinbrook  Parkway,  suite 
605.  Rockville.  Maryland  20852,  (301) 
443-5204.  This  kit  includes  Standard 
Form  PHS  .5161-1  (Rev.  8/B9);  Standard 
forms  424.  424A.  and  424B  (Rev.  4/88), 
.ApplicatKin  Receipt  Card — PHS  3038 
(Rev.  9/81);  instructions  for  preparing 
the  program  narrative;  and  IHS 
Application  Check  List. 

2  The  available  funding  level  of 
$200,000  IS  inclusive  of  both  direct  and 
indirect  costs.  Because  this  proiect  is  for 
a  training  gram,  the  Department  of 
Health  and  Human  Services'  policy 
limiting  reimbursement  of  indirect  cost 
to  the  lesser  of  the  applicants  actual 
indirect  costs  or  8  percent  of  total  dirwrt 
'.osts  (exclusive  of  tuition  and  related 
fees  and  expenditures  for  equipment)  is 


applicable.  This  limitation  applies  to  all 
institutions  of  higher  education  other 
than  agencies  of  State  and  local 
government. 

3.  The  applicant  may  include  as  a 
direct  cost  tuition  and  student  support 
costs  related  only  to  the  summer 
preparatory  program.  Tuition  and 

si  pends  for  regular  sessions  are  not 
allowable  costs  of  the  grant,  however, 
students  recruited  through  the  INMED 
may  apply  for  funding  from  the  IHS 
Scholarship  Programs. 

4.  The  application  must  be  signed  and 
submitted  by  an  individual  authorized  to 
act  for  the  applicant  and  to  assume  on 
behalf  of  the  applicant  organization  the 
obligations  imposed  by  the  terms  and 
conditions  of  a  grant  award, 

5.  Upon  its  receipt,  each  application 
will  be  reviewed  by  the  Grants 
Management  Branch  for  eligibility, 
compliance  with  the  announcement,  and 
completeness.  All  acceptable 
applications  will  be  subject  to  a 
com.petitive  objective  review  and 
evaluation.  .An  unacceptable  application 
will  be  returned  to  the  appbcant  without 
further  consideration. 

6.  Applicants  will  be  notified  by 
August  1.  1992,  of  their  status  as 
approved,  approved  unfunded,  or 
disapproved. 

H.  Criteria  for  Review  and  Evaluation 

In  accordance  with  42  CFR  part  36. 
subpart  j.  §  36.313.  Evaluation  and  Grant 
Awards,  applications  will  be  evaluated 
against  the  following  criteria  (with 
clarification  added). 
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•  The  potential  effectiveness  of  the 
proposed  project  in  carrj'ing  out  the 
purposes  of  the  authorizing  legislation. 
with  special  e.Tiphasis  on  the  objectives 
and  the  methodology  portion  of  the 
application. 

•  The  demonstrated  capability  of  the 
applicant  to  successfully  conduct  the 
project,  including  organizational  and 
scholarly  ccmmnment  to  the 
recruitment,  education,  and  retention  of 
Indian  students. 

•  The  accessibility  of  the  applicant  to 
target  Indian  communities  or  tribes, 
including  evidence  of  past  or  potential 
cooperation  between  the  applicant  and 
such  communities  or  tribes.  Evidence 
must  be  supported  by  official 
documentation  from  the  tribe  in  the  form 
of  a  letter  of  support  or  tribal  resolution, 

•  The  relationship  of  project 
objectives  to  Indian  health  manpower 
deficiencies,  indicating  the  number  of 
potential  Indian  students  to  be 
contacted  and  recruited  as  well  as 
potential  cost  per  student  recruited. 
Those  projects  that  have  the  potential  to 
serve  a  greater  number  of  Indians  w;ll 
be  given  highest  consideration. 

•  The  soundness  of  the  fiscal  plan  fur 
assuring  effective  utilization  of  grant 
funds, 

•  The  completeness  and 
responsiveness  of  the  application. 

Dated,  \tarc.h  24.  1992. 
Everett  R.  Rhoades, 
Assistant  Surgeon  General  Director. 
IFR  Doc.  92-6397  Filed  4-10-92:  8:45  am] 

BILUNG  CODE  41S0-ie-M 


Public  Health  Service 

National  Vaccine  Advisory  Committee, 
Public  Meeting 

agency:  Office  of  the  Assistant 
Secretary  for  Health  PHS.  HHS. 

Correction:  In  notice  document  92- 
5731  beginning  on  page  8767  in  the  issue 
of  Thursday,  March  12. 1992.  third 
column,  second  paragraph,  the  date  of 
the  meeting  is  incorrect,  and  should  read 
as  follows: 

Under  DATES:  Date,  Time  and  Place: 
Tuesday,  Apr;!  21,  1992  at  9  a,m.:  and 
Wednesday,  April  22,  at  8:30  a.m. 

The  rest  of  the  notice  remains  as 
published. 
Dated:  April  6,  1992. 

Kenneth  |.  Bart, 

Executive  Secretary.  NVAC. 

[FR  Doc  92^9440  Filed  4-10-92:  8:45  am] 

BILUMG  CODE  416&-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  tor 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  N-92-3209;  FR-2963-C-03 1 

Format  for  Disclosure  Statements  To 
Be  Provided  to  Mortgagors  Regarding 
the  Accrual  of  Any  Interest  on  a 
Mortgage  After  the  Date  of 
Prepayment;  Correction 

AGENCY:  Assistan!  Secre'a'v  for 

Housing — Federal  Housing 
Commissioner,  Hl'D, 

ACTION:  Notice,  correction. 

SUMMARY:  This  Notice  corrects  an  error 

m  a  previous  Notice  published  by  the 
Department  on  Apnl  24.  1991  (56  FR 
18951).  relating  to  the  format  to  be  used 
for  Disclosure  Statements  to  mortgagors 
concerning  the  accrual  of  any  interest 
after  prepayment  of  a  mortBagr^ 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Coonts,  Acting  Director,  Office  of 
Insured  Single  Family  Housing,  room 
92t>6  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington.  DC  20410-8000.  telephone: 
voice,  (202)  70&-3M6.  TDD  (202)  70ft- 
4594,  (These  are  not  tolTfree  numbers.). 

SUPPLEMENTARY  INFORMATION:  Section 

329  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  requires  a 
lender  to  provide  to  the  mortgagor  at  or 
before  closing,  a  Disclosure  Statement, 
in  such  form  as  the  Secretary  of  HUD 
shall  prescribe.  The  statement  shall 
describe  the  requirements  that  the 
mortgagor  must  fulfill  upon  prepayment 
of  the  mortgage  to  prevent  the  accrual  of 
any  interest  on  the  mortgage  after  the 
date  of  prepayment.  This  Disclosure 
Statement  must  be  given  to  the 
mortgagor  in  all  cases  that  close  on  or 
after  August  22,  1991. 

In  addition,  section  329  requires  each 
mortgage  servicer  to  provide  annual 
written  notice  to  mortgagors  that 
includes:  (1)  The  amount  of  the 
outstanding  principal  balance  of  the 
loan;  and  (2)  any  requirements  the 
mortgagor  must  fulfill  to  prevent  the 
accrual  of  any  interest  on  the  mortgage 
after  the  date  of  prepayinent. 

As  required  under  section  329,  the 
Departm.ent  puhli.shed  on  .'Xpnl  24, 1991 
a  Notice  in  the  Federal  Register  (56  FR 
18951)  setting  forth  the  format  in  which 
a  lender's  Disclosure  Statement  to  a 
m.ortgagor  at  time  of  closing  must  be 
written.  The  .Notice  also  sets  forth  the 
format  to  be  used  for  subsequent  annual 
Disclosure  Statements  to  be  provided  by 
the  mortgage  ser\'icer 


In  HUD  s  April  24,  1991  Notice,  in  the 
tftird  column,  the  following  statement  is 
made  in  the  Annual  Disclosure  Notice  to 
mortgagors: 

The  amount  listed  below  is  the  amount 
outstanding  for  prepayment  of  the  principal 
amount  of  your  mortgage.  This  amount  is 

good  through (date).  (Any  mortgage 

pa>'ment8  received  before  the  stated 

expiration  date  wiU  change  the  prepayment 

amount.) 

$ — : (amount) 

The  above  statement  gives  the 
impression  that  the  principal  amount 
due  under  the  mortgage  and  the  amount 
outstanding  for  prepayment  are  the 
same.  This  was  not  the  intention  of  the 
Department. 

Rather,  the  Department  intends  that 
the  mortgagee  provide,  in  the  Annual 
Disclosure  Notice,  the  amount 
outstanding  for  prepayment  of  the 
mortgage  indebtedness,  assuming  that 
prepayment  is  to  be  made  on  the  next 
Installment  due  date  (first  day  of  the 
month).  The  amount  should  reflect  the 
total  amount  outstanding  for 
prepayment  of  the  indebtedness  due 
(including  late  charges  and  any  other 
charges  related  to  the  loan  and 
foreclosure  or  bankruptcy  expenses 
incurred  to  date)  under  the  mortgage. 

The  Department  is  aware  that  the 
amount  provided  would  be  subject  to 
further  accounting  adjustments.  A 
mortgagee  that  cannot  provide  a 
complete  statement  of  amounts  due  (for 
example,  costs  incurred  by  the 
mortgagee  but  not  yet  billed),  should 
add  to  the  existing  statement,  as  set 
forth  below,  that  the  amount  provided  is 
subject  to  further  accounting 
adjustments,  which  will  further  clarify 
the  content  of  the  amount  provided  to 
the  mortgagor. 

This  Notice  corrects  the  above-quoted 
statement  and  adds  further  clarification 
for  the  mortgagor  to  understand  the 
amount  provided  to  read  as  follows: 

The  amount  listed  below  is  the  amount 
outstanding  on  the  loan  for  prepa>inent  of  the 
indebtedness  due  under  your  mortgage.  This 

amount  is  good  through (date).  (The 

amount  provided  is  subject  to  further 
accounting  adjustments.  Also,  any  mortgage 
payments  received  or  advances  made  by  us 
before  the  stated  expiration  date  will  change 
the  prepayment  amount.) 
$ . (amount) 

The  April  24, 1991  Notice  also  makes 
the  following  statements: 

In  the  middle  column: 

You  may  prepay  any  or  all  of  the 
outstanding  principal  balance  on  your 
mortgage  at  any  time,  without  penalty. 
However,  to  avoid  the  accrual  of  interest  on 
any  prepayment  after  the  date  of  the 
prepayment,  the  prepayment  must  be 
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B  J.-  tiefo-^  the  iiwtallnient  due 
ate  ;t;^.e  t.,-st  isdy  of  the  month). 
Ir  the  ihird  ;':iumn; 

You  may  prepay  your  mortgage  at  any  time 
wthout  penalty.  However,  you  are  required 
to  provide  a  written  SO^ay  advance  notice  of 
prepayment  In  order  to  avoid  the  accrual  of 
interest  on  the  principal  amount  after  the  date 
of  prepayment  you  must  arrange  for  the 
prepayment  to  reach  your  mortgage  on  or 
before  the  installment  due  date  [the  ftr«t  day 
of  the  month). 
In  the  third  column: 

You  may  prepay  your  mortgage  at  any 
time,  without  penalty.  However,  in  order  to 
avoid  the  accrual  of  interest  on  the  principal 
amount  after  the  date  of  prepayment  you 
must  arrange  for  the  prepayment  to  reach 
your  mortgagee  on  or  before  the  installment 
due  date  (the  first  day  of  the  month). 

Each  of  the  above-quoted  statements 
indicates  that  the  prepayment  must  be 
received  on  or  before  the  installment 
due  date  (the  first  day  of  the  month). 
This  implies  that  the  mortgagor  could 
avoid  paying  interest  to  the  end  of  the 
month  if  the  prepayment  is  received 
before  that  date  (for  example,  on  the 
15th  of  the  month).  This  was  not  the 
intention  of  the  Department  Rather,  the 
Department  intends,  and  wishes  to 
make  clear  by  this  correction,  that 
interest  will  accrue  on  the  principal 
amount  when  prepayment  is  made 
between  installment  due  dates  for  the 
period  from  the  date  of  prepayment  to 
the  next  installment  due  date  (the  first 
of  the  next  month).  Only  prepayments 
received  on  an  installment  due  date 
shall  take  effect  without  some  accrual  of 
interest  after  that  date.  In  other  words. 
mortgage  interest  accrues  between 
mortgage  due  dates:  i.e..  the  first  of  each 
month.  To  avoid  accrual  of  mortgage 
interest  for  a  given  month,  the  mortgage 
must  be  prepaid  on  or  before  the  first 
day  of  that  month.  Prepayment  after  the 
first  of  the  month  will  subject  the 
borrower  to  full  mortgage  interest 
through  the  entire  month. 

This  Notice,  therefore,  corrects  each 
of  the  above-quoted  statements  to  read 
as  follows: 


You  may  prepay  any  or  all  of  the 
outstanding  indebtedness  due  under  your 
mortgage  at  any  time,  without  penalty. 
However,  to  avoid  the  accrual  of  interest  on 
any  prepayment  after  the  date  of  the 
prepayment  the  prepayment  must  be 
received  on  the  installment  due  date  (the  first 
day  of  the  month). 

You  may  prepay  your  mortgage  at  any  time 
without  penalty.  However,  you  are  required 
to  provide  a  written  30-day  advance  notice  of 
prepayment  In  order  to  avoid  the  accrual  of 
interest  on  any  prepayment  after  the  date  of 
prepayment  the  prepayment  must  be 
received  on  the  installment  due  date  (the  first 
day  of  the  month). 

You  may  prepay  your  mortgage  at  any 
time,  without  penalty.  However,  in  order  to 
avoid  the  accrual  of  interest  on  any 


prepayment  after  the  date  of  the  prepayment, 
the  prepayment  must  be  received  on  the 
installment  due  date  (the  first  day  of  the 
month). 

Since  many  mortgagees  have  already 
developed  or  purchased  the  disclosure 
statements  as  required  by  the  April  24. 
1991  Notice,  mortgagees  may  use  any 
existing  supply  of  the  forms  by  deleting 
the  words  "or  before"  in  the  last 
sentence  of  the  second  paragraph  of  the 
Notice  to  Mortgagor  at  Loan  Closing  ^ 
(middle  column)  and  in  the  "inserted" 
third  paragraphs  of  the  Annual 
Disclosure  Notice  (third  column).  When 
their  existing  stock  is  depleted, 
mortgagees  shall  use  the  corrected  new 
forms. 

Also,  mortgagees  that  will  (1)  accept  a 
prepayment  with  or  without  advance 
notice:  and/or  (2)  accept  payment  on 
other  than  the  installment  due  date  and 
not  charge  any  additional  interest;  may 
supplement  the  language  of  the 
prepayment  disclosure  statement,  as 
appropriate,  to  inform  mortgagors  of  this 
practice  which  is  beneficial  to  the 
mortgagor.  The  mortgagee  should  clearly 
explain  that  this  practice  could  change 
in  the  future,  particularly  if  the  mortgage 
is  sold  to  a  different  mortgagee,  and  the 
mortgagees  has  the  right  to  notify  the 
mortgagor  in  the  future  that  it  is 
changing  its  practice  to  conform  to  its 
legal  rights  as  stated  in  the  mortgage 
instrument.  The  mortgagee  should 
identify  the  language  in  the  notice  that 
would  be  applicable  only  if  the 
mortgagee  changes  its  practice.  (None  of 
the  HUD-required  language  should  be 
deleted,  since  it  states  the  mortgagee's 
legal  rights.) 

Finally,  in  response  to  a  number  of 
requests,  the  Department  has  decided  to 
allow  mortgagees  to  combine  the  lender 
options  of  the  Notice  at  Loan  Closing 
into  one  form  and  the  inserts  and  lender 
options  contained  in  the  Annual 
Disclosure  Notice  into  one  form  in  a 
checklist  arrangement.  If  lenders  choose 
to  use  such  combined  forms,  they  must 
be  certain  to  check  the  appropnate 
boxes  to  avoid  any  confusion  on  the 
part  of  the  mortgagor. 

Accordingly,  the  formats  for 
Disclosure  Statements  set  forth  in  FR 
Doc.  91-9562,  published  in  the  Federal 
Register  on  April  24. 1991  at  56  FR  18951 
are  corrected  to  read  in  their  entirety  as 
follows: 


accomphsh  a  prepayment  of  your  mortgage. 
and  to  prevent  accrual  of  any  interest  after 
'he  date  of  prepayment. 

's  ou  may  prepay  any  or  all  of  the 
outstanding  indebtedness  due  under  your 
mortgage  af  any  time,  without  penalty. 
However,  to  avoid  the  acccural  of  intere.st  on 
any  prppavTnent  after  the  date  of  the 
prepav-TT.en!,  the  prepayment  must  b^ 
received  on  the  installment  due  date  (the  first 
day  of  the  month). 

[Instructions:  Under  may  use  cither  I'f  'he 
following  options  tn  its  notice, ) 

(1)  Otherwise,  your  payment  will  be 
refused  until  the  next  installment  due  date 
and  interest  will  be  charged  to  that  date. 

(2)  Othen^'ise,  you  may  be  required  to  pay 
Interest  on  the  amount  prepaid  through  the 
end  of  the  month. 


Notice  to  Mortgagor  at  Loan  Closing 
Regarding  Prepayment 

Mortgagor.^ 

Address: — 


Mortgagee 

Annual  Disclosure  Notice  to  Mortgagor 


Mortgagor- 
Address:    • 


Date: 

Loan  No. ■ ■ — 

FHANo. 

This  notice  ia  to  advise  you  of  the 
requirements  that  must  be  followed  to 


Date: ~ 

Loan  No. ~~ 

FHANo.    — 

This  notice  is  to  advise  you  of  requirements 
that  must  be  folltwed  to  accomplish  a 
prepayment  of  your  mortgHgp,  and  to  advise 
you  of  requirements  you  mast  fulf.il  upon 
prepavTT.ent  to  prevent  accrual  of  any  interest 
after  the  date  of  prepayment. 

The  amount  listed  below  is  the  amount 
outstanding  on  the  loan  for  prepav-ment  of  the 
indebtedness  due  under  your  mortgage,  ThiS 

amount  is  good  through (date),  (The 

amount  provided  is  subiect  to  further 
accounting  adiastments.  Also  any  mortgage 
payments  received  or  advances  made  by  us 
before  the  stated  expiration  date  will  change 
the  prepayment  am.aunt.j 
f  (amount) 

(For  Mortgage  Insured  Before  August  Z.  1985, 
Insert:) 

You  may  prepay  your  mortgage  at  any  time 
without  penalty.  However,  m  order  to  avoid 
the  accrual  of  interest  on  arr.  prepayment 
after  the  date  of  prepayment,  the  prepayment 
must  be  received  on  the  installment  due  date 
(the  first  day  of  the  month). 
[For  Mortgage  Insured  On  or  After  August  2. 
1985,  Insert] 

You  may  prepay  your  mortgage  at  any  time 
without  penalty  However,  m  order  to  avoid 
the  accpjal  of  interest  on  any  prepaym,ent 
after  the  date  of  prepayment,  the  prepayment 
must  be  received  on  the  mstdllment  due  date 
(the  first  day  of  the  month). 

[InsUiictions:  Lender  may  use  either  of  the 
following  options  in  its  notice  ] 

(1)  Otherwise,  your  prepayment  wili  be 
refused  until  the  next  installment  due  date 
and  interest  will  be  charged  to  that  date. 

(2)  Otherwise,  you  may  be  required  to  pay 
interest  on  the  amount  prepaid  through  the 
end  of  the  m.onth. 

If  you  have  any  questions  regarding  this 

notice,  please  contact (name  and/ 

\     or  department)  at (telephone 

number). 


Mortgagee 
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Dated:  April  7. 1992 
Arthur  ^HUL 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  92-6479  Filed  4-10-«2;  8:45  am] 

BILJJMQ  coot  431»-Z7-« 


INTERSTATE  COMMERCE 
COMMISSK)N 

[Docket  No.  AB-33  (Sub-No.  73X) 

Union  Pacific  RaMrosd  Co.— 
Abandonment  Exemption— in  Goodtng 
County,  ID 

Applicant  has  filed  a  noiice  of 
exemption  under  49  CFR  1152  subpart 
F — ELxempt  Abandonments  to  dbandon 
its  0.69-mile  line  of  railroad  between 
milepost  71.8.  and  milepost  72,49,  near 
Bliss,  in  Gooding  County,  ID, 

Applicant  has  certified  that:  {!)  \'o 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  trafPu: 
on  the  iine  can  be  rerouted  o\f' r  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entry  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
aiiy  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
Within  the  2  year  penod.  The 
appropriate  State  agency  has  been 
notified  in  wnting  at  least  10  days  pnor 
to  the  filing  of  this  notice. 

As  a  condition  to  the  use  of  !h;s 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.Co  — 
Abandormient — Goshen.  360  ICC,  31 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  US  C,  lOSOSid) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  May  13, 
1992  (unless  stayed).  Petitions  to  stay 
that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 


'A  »t8y  will  b»  rootinely  i»sij«-d  by  tt  r 
Comini»«ion  In  (ho*e  proc«ecbnR«  where  an 
informed  (ieciskon  on  enviroiuD^ntal  iasuea  twb^tVr 
raised  by  a  party  or  by  the  Section  of  E.TerK>  mnti 
Environment  tn  i!g  indeppndent  inveitigation) 
Cfinnol  be  m»<}e  pnor  to  fhe  pfTecftve  d-ite  ai  !.*)* 
notice  of  exemption.  See  Exemption  of  Oit-of- 
Service  flail  Lin«».  5  LC.C.2d  377  (19891  Any  entity 
seeking  a  stay  invoKlnj!  environnientai  concern*  i* 
'■ncouraged  to  file  Its  request  as  soon  ae  possibJe  in 
irtier  to  permit  lhi«  CommiMion  to  -evn-w  and  art 
>n  the  rt><;uett  jjefore  the  effective  dale  of  tfti» 
►'xpmption. 


file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(cK2),'  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  April  23. 
1992.'  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152^  must  be  filed  by  May  4,  1992, 
with;  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Ccmmerce 
Commisson,  Washington,  DC  2it423 

A  copy  of  any  pebtior  filed  witn  the 
Commission  should  be  sent  to 
applicant's  representative,  Joseph  i), 
.•\nthofer,  Missouri  Pacific  Railroad 
Company,  1416  Dodge  Street,  roo.Ti  830, 
Omaha,  NE  68179. 

If  the  notice  of  exemption  contains 
false  or  misleading  mformation  use  of 
tlie  exemption  is  void  cb  initio. 

.Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
En\ironment  (SFJI)  will  prepare  an 
environmental  assessment  (ElA).  SEE 
will  issue  the  EA  by  .April  17, 1982. 
iritf  rested  persons  may  obtain  a  copy  of 
the  EA  from  SflE  by  wnting  to  it  (room 
3219,  Interstate  Conimerce  Commission, 
Wa.shington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  927- 
6248. 

Envirorunental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
im.posed,  where  appropriate  in  a 
subsequent  decision. 

Derided:  April  a  1992. 

By  the  Commission.  David  NA.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L  Strickland,  {r  , 

St'crt-tn-y 

[FR  Doc  92^509  Fled  4-10-92:  B:45  amj 

BiLuno  coot  n)3^-01-*l 


DEPARTMENT  OF  JUSTICE 
Information  Collecttons  Under  Review 

The  Office  of  Management  «rid  B;,:i1>;p1 
iOMB)  has  been  sent  the  foiiowing 
collection(8)  of  mformation  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U  S  C 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
la,af  list  was  published.  Entries  are 
grouped  into  submission  categories,  with 
each  entry  containing  the  {ollowin)j 
information: 

(1)  The  title  of  the  form/colicction; 


"  Se«  Exempt,  of  Raj)  Ab«»<JimmeDi  -- ( >f  ■rn  if 
F;.^an,  A«»i»l..  4  LCC.  2d  IM  (inert 

*  The  Commisiwm  will  Bcc:,pp!  a  Utf  ',.vc  tjnil  usi 
siatemenl  as  long  as  It  retains  junsdictiun  lo  .io 


[2]  Tlie  agency  form  number,  if  any, 
and  \t\e  appncabte  nnmponenf  of  the 
Departmen!  s;:H-.ns;!r:!:jj  the  collection; 

!  '.\ '  How  often  thr  fon-^-  rrust  be  filled 
out  or  the  informet:-;-:!  ••~  t.i  ilected; 

(4)  Who  will  b(  I  «►*;;    -  req;ured  to 
respond,  as  we!!  ^^  i   ;  nef  aostract; 

(5)  An  estimait  i !  i:.t  total  number  of 
respondents  and  the  am  m.:!i   >f  lime 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hoars)  associated  with  the 
collection;  and. 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-5H 
applies. 

Comments  a.nd,'or  suggestions 
regarding  the  item(B)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response'  t;np  shiMilii  >>e  directed  to  the 
OMB  reviewer  Ms  Lin  Liu  on  (202)  395- 
7340  and  to  the  Department  of  justice's 
Qeararrce  Officer,  Mr  Lewis  Arnold,  on 
(202)  514-430S.  If  you  anticipate 
commenting  on  a  form/collection,  but 
find  that  time  to  prepare  such  comments 
will  be  prevent  you  from  prompt 
submission,  you  should  notify  the  OMB 
reviewer  and  the  DOJ  Clearance  Officer 
of  your  intent  as  soon  as  possible. 
Written  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  and  to  Mr.  Lewis 
Arnold,  DOI  Qearance  Officer,  SPS/ 
[V''j  ■■«',■■  (:,,Mi  lit  J..!  rtinent  of  Justice, 
\\  ,jsr,,;,j.:'t'i-,  ■•  '^^    .,.;!i,'kh 

Extension  o(  the  Fxpiriiticiri  Date  u!'  a 
Currenlh  Approved  CnlLec  tiwn  V^l!h(,^!„lt 
any  Chan^p  m  the  Suh<;tan(  e  nr  in  tlie 
Method  of  Col>e<  tion 

(1)  Petition  for  Api  t  jv  al  of  School  for 
Attendance  by  Nonimmigrant 
Students. 

(2)  1-17.  Immigration  and  Naturalization 
Service. 

(3)  On  occasion. 

4   ni;sint'ftfie«  or  other  for-profit  non- 
profit organization.  The  information  is 
used  by  learning  institutions  to 
determine  acceptance  of 
nonimmigrant  students.  INS  also  uses 
the  information  to  establish  a  list  of 
names  and  locations  of  schools  or 
campuses  within  school  systems  with 
multiple  locations  which  are  bona  fide 
institutions  of  learning. 

(5)  1.700  annual  responses  at  1  hotir  per 
response. 

[bj  1. '■(.»(!  annual  burden  hours. 

(7)  Not  appl"«>^'t''  I  f^<^'  r  3504(h). 

(1)  Application  for  stay  of  Deportation. 


v> 
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(2)  1-246  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  The 
information  collected  on  this  form  will 
be  used  by  the  Service  to  determine 
the  eligibility  of  the  applicant  for  a 
stay  of  deportation. 

(5)  2.300  annual  responses  at  .25  hours 
per  response. 

(6)  625  annual  burden  hours. 

(7)  Not  applicable  under  3054(h). 

(1)  Certificate  of  Eligibility  for 
Nonimmigrant  Student  (F-1)  Status. 
for  Academic  and  Language  Students. 

(2)  I-20AB/ID.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(41  Businesses  or  other  for-profit.  In 
accordance  with  section 
101(A)(15)(FO)(1)  of  the  I&N  Act. 
consular  and  immigration  officials  use 
the  form  to  determine  if  an  alien 
student  is  eligible  for  an  F-1  student 
visa. 

(5)  210,000  annual  responses  at  .5  hours 
per  response. 

(6)  105.000  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Request  for  Return  of  original 
Document(s). 

(2)  G-884.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This  form 
standardizes  procedures  for 
requesting  the  return  of  original 
document(s)  contained  in  Alien  Files. 
It  requires  the  requestor  to  provide 
two  forms  of  identification,  or  proof  of 
relationship  with  with  subject  file  in 
order  to  obtain  document(s). 

(5)  2,500  annual  responses  at  .25  hours 
per  response. 

(6)  625  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Baggage  and  Personal  Effects  of 
Detained  Aliens. 

(2)  1-43.  Immigration  and  Naturalization 
Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This  form 
is  used  to  protect  the  Government 
from  claims  that  detained  aliens  were 
not  given  an  opportunity  to  obtain 
their  personal  effects  before 
dejuartation. 

(5)  600.000  armual  responses  at  .17  hours 
per  response. 

(6'  10  2 >j  annual  burden  hours. 
(7)  ,\ot  applicable  under  3504(h). 

Public  comment  on  these  items  is 
encouraged. 

Dated:  April  8, 1992.  1 

Lewis  Anioid. 

Department  Clearance  Officer.  Department  of 
fust  ice. 

[FR  Doc  92-64flO  Filed  4-10-92:  8:45  am) 

B  ^!*IG  COO€  U'V'^M 


NATIONAL  FOUNDATION  ON  THE 

ARTS  AND  "!'HE  HUMANITIES 

Natior.a:  tr^dowment  for  the  A'ts 
Dance  Adviso'-y  P3.neV  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (special  Projects 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  April  28, 1992  from 
8:30  a.m.-9:15  a.m.  in  room  M-07  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC,  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  20. 1991.  this  session  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  (202)  628-5433. 

Dated:  April  7. 1992. 

Yvonne  M.  Sabine. 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

[FR  Doc  92-8364  Filed  4-10-92:  8:45  am) 

BtLUNO  COOe  7$37-01-M 


Oa'ice  Advisory  Panel,  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Overview  Section)  will 
be  held  on  April  28, 1992  from  9:30  a.m.- 
6  p.m.  and  April  29  from  9  a.m.-6  p.m.  in 
room  M-07  at  the  Nancy  Hanks  Center. 
1100  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  will  be  overview  of  Arts 
Endowment  and  Dance  program 
activities,  field  issues.  Dance  program 
budget  and  FY  1994  guidelines. 

Any  interested  person  may  observe 
meetings,  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 


discussions  at  the  discretion  of  the 

meeting  chairman  and  with  the  approval 
of  the  full-time  Federal  employee  in 
attendance. 

If  you  need  special  accom.modations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  lliX) 
Pennsylvania  Avenue,  .NVV., 
Washington.  DC  20506.  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202J  682-5433. 

Dated:  April  7, 1992. 
Yvonne  M.  Sabine. 

Director.  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc  92-8365  Filed  4-10-«2;  8:45  am] 

BIUJNQ  COOE  7537-01-11 


National  Endowment  for  the 

Humanities 

Humanities  Panels  Meetings 

agency:  National  Endowment  for  the 

Humanities,  N'F.'XH. 

ACTION:  N;)tice  of  meetings. 

SUMMARV:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended),  notice 
is  hereby  given  that  the  foilcvvmg 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Did  Post  Office.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20306, 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  202/ 
786-0322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  m.ay  be  obtained  by  contacting 
the  Endowment  s  TDD  terminal  on  202/ 
786-0282, 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  of  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended. 
including  discussion  of  informdtion 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  mform.ation 
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obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearfy  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authonty  to 
Close  Advisory  Committee  meetings, 
dated  September  9, 1991. 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  and  (6)  of  section 
552b  of  title  5,  United  States  Code. 

1.  Date:  May  1, 1992. 
Time:  8:30  a  jn.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Seminars  for  College  Teachers 
applications  for  directing  seminars  in 
1993  in  the  field  of  Politics  and  Society, 
submitted  to  the  Division  of  Fellowships 
and  Seminar,  for  projects  beginning 
after  June,  1993. 

2.  Date:  May  4,  1992. 
Time:  8:30  a.m.  to  5:30  p.m. 
floom.- 315. 

Program:  This  meeting  will  review 
Summer  Seminars  for  College  Teachers 
applications  for  directing  seminars  in 
1993  in  the  field  of  Foreign,  Comparative 
and  Medieval  Literature,  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after 
June,  1993. 

3.  Date:  May  4-5, 1992. 
Time:  9  a.m.  to  5:30  p.m. 
Room:  430. 

Program:  This  meeting  will  review 
applications  submitted  to  Public 
Humanities  Projects  program  during  the 
March  1992  deadline,  submitted  to  the 
Division  of  Public  Programs,  for  projects 
beginning  after  September  1, 1992. 

4.  Date:  May  5, 1992. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Seminars  for  College  Teachers 
applications  for  directing  seminar  in 
1993  in  the  field  of  Art  Drama.  Film  and 
Music  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  June.  1993. 

5.  Date:  May  11. 1992. 
Time:  8:30  ajn.  to  5:30  p.rn 
Room:  415. 

Program:  This  meeting  will  review 
Summer  Seminars  for  College  Teachers 
applications  for  directing  seminars  in 
1993  in  the  field  of  History,  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after 
June,  1993. 

6.  ZJore.May  11. 1992. 
Time:  9  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
proposals  submitted  to  the  April  1. 1992 


deadline  in  the  Higher  Education  m  the 
Humanities  Program,  submitted  to  thp 
Division  of  Education  Programs,  for 
prniects  beginning  after  Sepfembpr. 
1992. 

7.  Date:  May  12.  1992. 
Time  a30  a.m.  to  5:30  p  m. 
Room:  415. 

Program:  This  meeting  wil!  rf'vrw 
Summer  Seminars  for  Colleg*"  Teachers 
applications  for  directing  seminar  in 
1993  in  the  field  of  Philosophy  and 
Religion,  submitted  to  the  Division  nf 
PVllowships  and  Seminars,  for  proiPri"^ 
t)pginning  after  June,  1993 

8.  Dote:  May  13.  1992, 
Time:  9  a.m.  to  5;30  p.m. 
Room:  430. 

Program:  This  meeting  will  review 
proposals  submitted  to  the  April  1.  1992 
deadhne  in  the  Higher  Education  in  the 
Humanities  Program,  submitted  to  the 
Division  of  Education  Progrjims.  for 
prtijects  begiruiing  after  September  1992. 

9.  Date:  May  13. 1992. 
Time:  8:30  8.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  revi»>w  all 
applications  to  Conferences,  submitted 
to  the  Division  of  Research  Programs, 
for  projects  beginning  after  SeptemNr  1, 
1992. 

10.  May  14-15.  19QZ 
Time:  830  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  wil!  review 
applications  submitted  for  the 
Humaruties  Projects  in  Media,  suhn-.itti'd 
to  the  Division  of  Public  Programs,  for 
projects  beginning  after  October  1.  l<->92. 

11.  Date:  May  15,  1992. 
Time:  9  a.m.  to  5:30  p.m. 
Room:  430. 

Program:  This  meeting  wi!!  review 
proposals  submitted  to  the  April  1  1992 
deadline  in  the  Higher  Education  in  the 
Humanities  Program,  submitted  to  the 
Division  of  Education  Programs,  f(ir 
projects  beginning  after  Septembf  r  1 
1992. 

12  Date:  May  19, 1992. 

Time-  9  a.m.  to  530  p.m. 

Room:  430. 

Program:  This  meeting  will  review 
proposals  submitted  to  the  Apni  1   1992 
deadline  in  the  Higher  Education  m  the 
Humanities  Program,  submitted  to  the 
Division  of  Education  Programs,  for 
project*  'ucginning  after  Sepfemtx'r, 
1992. 

13.  Oor^  May  20,  1992. 

Time:  8:30  a.m.  to  5  p.m. 

Room:  315. 

Program:  This  meeting  will  review  all 
applications  to  Conferences,  submitted 
to  the  Division  of  Research  Programs. 
for  projects  beginning  after  Septemlxr  1. 
1992. 


1A.  Date  May  21.  1992 

Time:  9  a.m.  to  5:30  p.m. 

Room:  315. 

Program:  This  meetirtg  will  review 
proposals  submitted  to  the  April  1. 1992 
deadline  m  the  Hiji.hu  1  au cation  in  the 
Humani'ti'S  i'mKrum,  lor  project* 
beginrr.ijg  n'tr;  Stpti-iiiber  1. 1992. 

15.  Date:  May  21-22, 1992. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  41b. 

Program:  TYiis  n>et  ui),  will  review 
applioHtion*  suiiniiitt'^i  f     Humanities 
Projecih  n  Sit>:.n  i>Mi)i;i.;;»'d  to  the 
Division  of  Public  Programs,  for  projects 
beginning  after  Ocloher  1, 1992. 

16.  D^it   Mnv  .;i^,  ?;ty2. 
Time:  6:30  a.m.  to  5  pjn. 
Room:  415. 

Program:This  nut  ting  vmU  review 
Biennial/Truni  i.t   di  ^  .u.iuons 
submitted  b>  sttite  huinen   ie.8  couiKuls 
to  the  Division  of  State  t  -   Krarns,  for 
projects  beKir.r,inj;  after  November  1. 
1992. 

Dftvid  (,:,  F.sher. 

Ad  usury  Ccimmjttee,  Management  Officer. 
[FR  Doc.  92-8441  FOed  4-10-92:  8:45  amj 
Bri„L  iHG  com  Ts.KM)  1  m 


National  Endowment  for  the  Arts 

Visual  Arts  Advisory  Panel.  M»etin§ 

Pursuant  to  section  10(a)(2J  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 

yivpn  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (Visual  Artists 
Fellowships/Sculpture  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  May  11-14. 1992  from  9  a.m.-8 
p,.T..  and  May  15  from  10  8  m  -4  p  m.  h\ 
'Dom  Tie  at  the  Nanry  Hanks  Center, 
1100  Pennsylvania  .Avernjp,  VW., 
WMshiMgton,  DC2n.W)e 

A  porfifin  nf  this  mfpfing  will  be  open 
to  i1«"  public  on  M'hv  15  fr^r-^  2.  V  ;-  m.-4 
p.m.  The  topics  will  he  ptlicy  review 
and  guidelines  disous^ifr'n 

The  rfmainmR  portion?  of  'hri  rrcf'-'j? 
on  .^pnl  11-14  from  9  a.rr,  -fi  p  m  end 
.May  15  from  P  a  m  -2:30  p  m.  are  for  the 
pur)::n38e  of  Panel  review  di^russirn. 
t;valuatioa  and  recommendaf'rin  nn 
ap|:ilK;«tinns  for  financial  flSfistsrw't' 
under  the  NatirjnaJ  i'oundation  tn  the 
,*L.rti  end  the  Humanities  Act  of  1965.  as 
amended,  mcludirig  informatuin  g'lvr'^  ir. 
confidence"  lo  the  agfncy  by  grun' 
applicants.  In  »<  comaare  w:tt-.  rht' 
delerroination  of  thf  Chairmiin   )i 
NovemLter  2il.  liW.  :!<»•;*'  session"*  will 
be  closed  to  tne  public  pursuant  to 
subsection  (c)(4).  (6)  and  ;9)(B)  of 
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section  552b  of  title  5,  United  States 
Code 

Any  person  may  observes  meetings,  or 
portions,  thereof,  of  advisory  panels 
which  are  open  to  the  public  and  may 
be  permuted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
N^anagement  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 

Dated:  April  7. 1992.  I 

Vvonne  Sabine, 

Director.  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  92-8366  Filed  4-10-92i  8;45  ami 

R'LUHO  CO0€  7537-01-41 


NUCLEAR  REGULATORY 

COMMISSION 

Abnormal  Occurrences  for  Fourtn 
Quarter  CY  1991;  D  ssemmationof 
t.nfomation 

Section  208  of  the  Energy 
Reorganization  Act  of  1974.  as  amended, 
requires  the  NRC  to  disseminate 
information  on  abnormal  occurrences 
(i.e..  unscheduled  incidents  or  events 
that  the  Commission  determines  are 
significant  from  the  standpoint  of  public 
health  and  safety).  The  following 
incidents  at  NRC  hcensees  were 
determined  to  be  abnormal  occurrences 
(AOs)  using  the  criteria  published  in  the 
Federal  Register  on  February  24, 1977 
f4:  FR  1IJ950).  The  AOs  are  described 
beiow.  together  w^ith  the  remedial 
actions  taken.  The  events  are  also  being 
included  in  NUREG-0090,  Vol,  14.  No.  4 
'Report  to  Congress  on  Abnormal 
Occurrences:  October-December  1991"). 
This  report  will  be  available  at  the 
NRC's  Public  Document  Room.  2120  L 
Street  NW..  Lower  Level,  Washington, 
DC  20555  about  three  weeks  after  the 
publication  date  of  this  Federal  Roaster 
.Notice. 


Other  NRC  Licensees 

(Industrial  Radiographers,  Medical 
Institutions,  Industrial  Users,  etc.) 

91-10  Medical  Diagnostic 
Misadministration  at  I.  Gonzalez 
Martinez  Oncologic  Hospital  in  Hato 
Rey.  Puerto  Rico 

The  overall  AO  criterion  notes  that  an 
event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
can  be  considered  an  abnormal 
occurrence. 

Date  and  Place^]\me  17. 1991;  I. 
Gonzalez  Martinez  Oncologic  Hospital; 
Hato  Rey,  Puerto  Rico. 

Nature  and  Probable  Consequences — 
On  June  17, 1991,  a  patient  scheduled  to 
receive  a  diagnostic  dose  of  iodine-131 
(1-131),  was  mistakenly  administered  a 
dose  of  1-131  in  the  therapeutic  range. 
The  misadministration  occurred  when  a 
nuclear  medicine  technologist  misread 
the  dose  calibrator  and  administered  6.2 
millicuries  rather  than  6.2  microcuries. 
The  technologist  realized  the  error  nine 
minutes  after  the  dose  was  administered 
when  the  printed  dose  label  from  the 
dose  calibrator  was  checked.  The 
physician-in-charge  promptly 
administered  potassium  iodide  solution 
to  the  patient  to  reduce  the  uptake  of  the 
radioactive  iodine.  The  licensee 
estimated,  based  on  24-hour  uptake 
measurements,  that  the  uptake  of 
radioactive  iodine  in  the  thyroid  was 
approximately  five  percent  resulting  in 
an  estimated  dose  to  the  thyroid  of  1612 
rem.  The  misadministration  was 
promptly  reported  to  the  NRC. 

The  licensee  continues  to  follow  the 
patient's  condition  and  has  advised  the 
NRC  that  the  patient  has  not 
experienced  any  adverse  effects 
because  of  the  misadministration. 

Cause  or  Causes — ^The  cause  is 
attributed  to  human  error  by  the  nuclear 
medicine  technologist.  The  technologist 
did  not  verify  the  dose  by  reviewing  the 
printed  dose  label  before  administering 
the  dose. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee's  corrective 
actions  included  taking  disciplinary 
action  against  the  technologist  and 
requiring  that  the  nuclear  medicine 
supervisor  check  each  dose  before  the 
dose  is  administered  to  a  patient. 

A7JC— NRC  Region  n  conducted  an 
inspection  to  review  the  circumstances 
associated  with  the  misadministration, 
and  to  review  the  licensee's  corrective 
actions.  No  violations  of  NRC 
requirements  were  identified  during  the 
inspection. 


91-11  Medical  Therapy 
Misadministration  at  William 
Beaumont  Army  Medico!  Center  in  El 
Paso,  Texas 

The  overall  AO  criterion  notes  that  an 
event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
can  be  considered  an  abnormal 
occurrence. 

Date  and  Place— A\xgus\.  30, 1991; 
William  Beaumont  Army  Medical 
Center  El  Paso,  Texas. 

Nature  and  Probable  Consequences — 
On  August  30. 1991.  a  patient  referred  to 
the  Medical  Center  for  therapeutic 
radioiodine  treatment  of  Graves'  disease 
mistakenly  received  a  28.6  miilicurie 
(mCi)  oral' dosage  of  iodine-131  (1-131) 
instead  of  the  prescribed  oral  dosage  of 
15.0  mCi  1-131.  .^9  a  result,  the  patient's 
thyroid  received  about  31,900  rads 
instead  of  the  16,700  rads  intended. 

Prior  to  the  administration,  the 
radiopharmacist  involved  was  infor.med 
that  a  radioiodine  treatment  for  Graves' 
disease  had  been  requested,  lie 
assumed  that  it  was  a  29  mCi  treatment 
rather  than  a  15  mCi  treatment.  (.'\t  the 
Medical  Center,  a  15.0  mCi  dose  is 
routinely  used  for  Graves'  disease  while 
a  29.0  mCi  dosage  is  used  for  th>Toid 
disorders  such  as  multinodular  toxic 
goiters.)  He  then  requested  a  29. 0  mCi 
dose  from  Syncor,  the  commercial 
radiopharmacy.  The  actual  dose 
received  from  Syncor  was  23,6  nCi.  and 
was  labeled  as  such.  When  the 
radiopharmacist  legged  the  dosage  mto 
the  computer,  after  it  had  been 
measured  by  the  dose  calibrator,  he 
failed  to  take  note  of  the  intended 
therapy  dose  as  refiected  in  the  refi.'rring 
physician's  prescription.  In  addition,  the 
counselling  nuclear  medicine  physician 
did  not  veri^'y  the  dosage  to  be 
administered  with  the  intended  dosage. 
The  28.6  mCi  incorrect  dosage  was  then 
administered  to  the  patient. 

The  referring  physician  was  notified 
on  the  day  of  the  misadministration.  The 
licensee  stated  that  no  adverse  effects 
on  the  patient  were  noted.  The  patient's 
condition  will  be  appropriately  followed 
in  the  licensee's  Endocrine  Clinic 

^Cause  or  Causes — The  event  was 
attributed  to  human  error  as  a  result  of 
the  radiopharmacist's  and  consulting 
nuclear  medicine  physician's 
inattentiveness  and  short  experience  at 
this  facility.  Although  the  prescribing 
physician's  wr.tten  request  was 
available  at  the  time  the  dosage  was 
ordered  and  adir.inistered.  both 
individuals  failed  to  compare  the 
prescribed  dosage  with  the  d.jse 
calibrator  assay  result  or  the 
radiopharmaceutical  package  label. 
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Additionally,  both  the  radiopharmacist 
and  consulting  nuclear  medicine 
physician  had  only  been  working  at  the 
facility  for  a  short  time  and  were 
unfamiliar  with  the  use  of  radioiodine 
dosages  as  low  as  15  millicuries  for  the 
treatment  of  Graves'  disease,  The 
physician's  previous  expenence  and 
personal  preference  involved  a  routine 
dosage  of  25-30  millicuries  for  a 
hyperthyroid  disorder,  and  the 
radiopharmacist  had  dispensed  only  a 
few  therapeutic  radioiodine  dosages, 
involving  higher  dosages,  prior  to  th:s 
particular  case.  The  licensee  also 
acknowledged  that  the  consulting 
nuclear  medicine  physician  may  not 
have  realized  that  the  patient  was 
receiving  treatment  for  Graves'  disease 
rather  than  a  multinodular  toxic  goiter 
at  the  time  the  dosage  was 
administered. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  radiopharmacist  and 
consulting  nuclear  medicine  physician 
were  counselled  and  reinstructed  as  to 
the  proper  dose  verification  techniques 
and  safeguards.  For  future  therapies 
using  radiopharmaceuticals,  the 
counselling  nuclear  medicine  ^.liyaiCian 
must  visually  check  the  activity  of  the 
radiopharmaceutical  dosage,  as 
measured  by  the  radiopharmacist  or 
technologist,  with  the  written  physician 
prescription.  The  licensee  also  intends 
to  require  that  the  consulting  nuclear 
medicine  physician  be  familiar  with  the 
patient's  case  history  pnor  to 
administenng  a  therapeutic 
radiopharmaceutical  dosage. 

Also,  the  licensee's  Radiation  Safety 
Officer  will  conduct  a  training  session  in 
which  all  nuclear  medicine  personnel 
will  be  required  to  review  the  videotape 
entitled,  "Good  Practices  m  Preparing 
and  Administering 

Radiopharmaceuticals."  prepared  by  the 
NRC's  Office  for  Analysis  and 
Evaluation  of  Operational  Data. 

NRC—NRC  Region  IV  conducted  an 
inspection  to  review  the  circumstances 
associated  with  this  misadministration 
and  the  licensee's  corrective  actions  as 
described  above.  The  inspection 
revealed  no  violations  of  regulatory 
requirements  regarding  this 
misadministration,  and  the  licensee's 
determination  of  the  cause  of  the  event 
was  considered  accurate  based  upon 
interviews  of  the  individuals  involved. 
The  licensee  had  implemented 
corrective  actions  as  reported,  and  had 
continued  to  closely  observe 
individual's  performance  with  regard  to 
therapeutic  radiopharmaceutical 
dosages. 


91-12  Medical  Therapy 
Misadministration  at  St.  Joseph 's 
Hospital  and  Medical  Center  in 
Paterson.  New  Jersey 

The  overall  AO  cntenon  notes  that  an 

event  involving  a  moderate  or  more 
se\ere  impact  on  public  health  or  safety 
can  be  considered  an  abnormal 
occurence. 

Date  and  Place— Ociober  25, 1991;  St. 
Joseph  Hospital  and  Medical  Center; 
{'aterson.  New  jersey. 

Mature  and  Probable  Consequences — 
On  November  13,  1991,  NRC  Region  I 
was  notified  by  a  letter  dated  October 
30,  1991,  from  the  licensee's  acting 
Radiation  Safety  Officer  (RSO),  that  a 
therapeutic  misadministration  involving 
a  strontium-90  (Sr-901  beta  applicator, 
with  a  nominal  activity  of  95.5 
millicuries,  had  occurred  on  October  25, 
1991.  The  therapeutic  treatment  had 
been  administered  to  the  wTong  patient. 

The  misadministration  involved  a  52- 
year  old  male  who  was  scheduled  for 
simulation  for  external  beam  therapy 
from  a  linear  accelerator  to  the  head 
and  neck.  This  occurred  when  the 
radiation  oncology  department  secretary 
placed  the  patient  in  the  wrong 
treatment  room  without  the  patient's 
chart.  The  patient  spoke  minimal 
English  and  the  radiation  oncologist  did 
not  speak  the  patient's  language.  The 
physician  questioned  the  patient  more 
than  once  as  to  which  area  of  his  body 
was  being  treated.  The  patient  pointed 
toward  his  head  as  the  area  to  be 
treated.  Based  on  this  poor  exchange  of 
information,  and  without  benefit  of 
review  of  the  patient's  chart,  the 
oncology  physician  then  proceeded  to 
administer  a  Sr-90  dose  to  the  patient's 
eye.  The  licensee  estimates  that  about 
l.OOO  rads  were  delivered  in  11  seconds 
to  the  surface  of  the  right  eye.  The 
licensee  estimates  that  no  harmful 
effects  occurred  to  the  patient  as  a  result 
of  this  event. 

An  .NRC  medical  consultant  was 
retained  to  review  the  licensee  s 
dosimetry,  the  possible  biological  effects 
of  the  dose,  and  the  actions  to  prevent 
recurrence.  The  consultant  concluded 
that: 

1.  The  patient  should  receive  a  slit- 
lamp  examination  of  both  eyes 
immediately  and  annually  thereafter  for 
the  rest  of  the  patient's  life, 

2.  The  possibility  of  cataracts  is  low, 
and 

3.  The  methods  to  identify  patients 
should  be  improved. 

Based  on  source  and  geometry 
considerations,  the  consultant  agreed 
with  the  licensee's  estimate  of  about 
KXK)  rads  to  the  patient's  eye,  'ITse 
consultant  reviewed  the  hcensee's 


corrective  actions  and  found  them  to  be 
appropriate.  The  consultant  provided 
suggestions  to  the  Ucensee  on  how  to 
improve  the  corrective  actions. 

Cause  or  Causes — The  cause  was 
attributed  to  failure  to  follow  the 
hospital  protocol  which  requires 
reviewing  the  patient's  chart  prior  to 
administering  treatment. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — The  licensee's  planned 
corrective  actions  include: 

1.  Patients  will  only  be  directed  to  the 
treatment  area  by  an  aide  who  will  hand 
the  treatment  charts  directly  to  the 
physician. 

2.  All  patient's  charts  will  include  a 
polaroid  photograph  of  the  patient. 

3.  Access  to  the  Sr-90  beta  appUcator 
storage  area  will  be  limited  to  the 
Physics  Department  and  the  Chief 
Technologist. 

4.  Physics  staff  will  accompany  the 
physicians  during  all  Sr-90  beta 
applicator  treatments  and  assist  in 
determining  the  treatment  times. 

5.  Staff  training  and  reenforcemenf  of 
appropriate  patient  processing 
procedures  and  NRC  notification  and 
reporting  requirements  will  be 
conducted. 

NRC— An  NRC  Region  1  inspector 
was  dispatched  to  conduct  a  special 
inspection  on  November  15, 1991.  of  the 
circumstances  surrounding  this 
misadministration. 

On  December  28, 1991,  the  NRC 
transmitted  to  the  licensee  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties  in  the  amount  of  $8,250. 
Two  violations  were  identified:  (1)  The 
failure  to  review  the  patient's 
prescription  which  resulted  in  the 
misadministration  ($3,750):  and  (2)  the 
failure  to  report  the  misadministration  to 
the  NRC  within  24  hours  of  its  discovery 
{$2,500).  Both  violations  were  classified 
as  Severity  Level  III  on  a  scale  in  which 
Severity  Levels  I  through  V  range  from 
the  most  significant  to  least  significant, 
respectively.  The  hcensee  admitted  the 
violations  and  paid  the  civil  penalties  in 

full. 

•        *        *        •        • 

91-13  Medical  Therapy 
Misadministration  at  University  of 
Pittsburgh  Presbyterian-University 
Hospital  in  Pittsburgh,  Pennsylvania 

The  overall  AO  criterion  of  this  report 
notes  that  an  event  involving  a 
moderate  or  more  severe  impact  on 
public  health  or  safety  can  be 
considered  an  abnormal  occurrence. 

Date  and  Place—NovembeT  22, 1991 ; 
University  of  Pittsburgh  Presbyterian- 
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L  n, .  e-s;ty  Hospital:  Pittsburgh. 
Per.r.syivania. 

.\j:ure  and  Probable  Consequences — 
O",  November  2Z  1991.  NRC  Region  I 
V.  d?  p.Li'!r:ed  by  the  licensee's  Radiation 
Safe'y  Officer  (RSO)  that  a  therapeutic 
misadminiatration  involving  a  cobalt-60 
teletherapy  unit  had  occurred  at  their 
Presbyterian  University  Hospital  facility 
on  November  21,  1991.  The  therapeutic 
treatment  had  been  administered  to  the 
wrong  part  of  a  patient's  body. 

The  technologists  had  looked  at  the 
patient's  chart  but  set  up  the  wrong 
treatment  field.  The  patient  received  287 
rads  to  the  thoracic  vertebrae  (upper 
back)  instead  of  the  prescribed  300  rads 
to  the  cervical  vertebrae  (lower  neck). 
Because  the  patient  had  previously 
unde'-s;one  thora-i    vertebrae  treatment. 
the  technoif>tp.s'  en-oneously  assumed 
'hat  '.he  thoracic  "n^^aTner/  was 
CGr.tinaing  and  adnnmstered  the 
treatment  without  adequately  reNnewing 
the  patient's  chart  which  indicated  the 
correct  treatment  area  (cervical). 

The  licensee  has  determined  that  the 
treatment  will  not  have  any  adverse 
effects  on  the  patient.  The  patient  is 
suffering  from  metastatic  cancer  of  the 
breast  and  was  receiving  palliative 
radiation  treatments  to  the  spine. 

Cause  or  Causes — The  cause  was 
attributed  to  failure  to  follow  the  written 
prescription  in  the  patient's  chart. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — Corrective  actions  included 
stressing  to  the  radiation  technologists 
the  need  to  carefully  read  patients' 
charts  and  to  recognize  notations  of 
changes  in  the  fields  to  be  treated. 
When  a  field  is  completed  on  a  patient, 
the  administered  dose  is  to  be  written 
down  in  the  patient's  chart  using  a 
different  color  ink. 

NRC — NRC  Region  I  will  examine  the 
licensee's  preventive  and  corrective 
actions  at  the  next  scheduled  inspection. 


91-14  Medical  Therapy 
Misadministration  at  University  of 
Wisconsin  Hospital  in  Madison. 
Wisconsin 

The  overall  AO  criterion  notes  that  an 
event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
can  be  considered  an  abnormal 
occurrence.' 

Date  and  Place — November  27, 1991: 
University  of  Wisconsin:  Madison. 
Wisconsin. 

Nature  and  Probable  Consequences — 
A  patient  was  undergoing  a  series  of 
five  treatments  for  a  cancer  of  the  nasal 
septum  using  a  high  dose  rate  iridium- 
192  afterloading  unit  In  this  type  of 
treatment,  a  brachytherapy  catheter  was 


positioned  in  the  patient's  nasal 
passage.  The  computerized  device  then 
moved  the  source  through  the  catheter 
into  the  treatment  area.  The  source  had 
a  nominal  strength  of  4  curies. 

The  initial  four  treatments  were 
completed  without  incident.  However, 
prior  to  the  fifth  treatment  on  November 
27. 1991,  the  operating  physicist  picked 
up  the  wrong  patient  chart  located  next 
to  the  device's  control  panel  and  entered 
the  treatment  program  information  into 
the  computerized  device.  While  the 
treatment  was  underway,  a  student 
technologist  inquired  about  the  length  of 
time  to  complete  the  treatment.  The 
prescribing  physician  and  the  operating 
physicist  Indicted  different  lengths  of 
time.  The  physlciaru  realizing  tibere  was 
an  error,  directed  that  the  treatment  be 
stopped  immediately.  Subsequently,  it 
was  discovered  that  the  physicist  had 
used  the  wrong  patient  chart  and. 
therefore,  entered  incorrect  treatment 
program  information  into  the  computer. 
The  correct  treatment  information  was 
then  entered  Into  the  computer  and  the 
treatment  series  completed. 

The  erroneous  treatment  information 
positioned  the  iridiimi-192  source  so  that 
the  patient's  lips  received  an  unintended 
exposure  for  about  one  minute.  The  dose 
calculation  by  the  licensee  indicated  the 
patient  received  approximately  73  rads 
to  the  lips.  According  to  the  licensee,  the 
radiation  exposure  received  by  the  lips, 
for  a  correctly  administered  treatment  to 
the  nasal  septimi.  would  be  about  25 
rads.  The  licensee  does  not  expect  any 
consequences  resulting  from  the 
additional  exposure  to  the  patient's  lips 
from  this  misadministration. 

Cause  or  Causes — The  physicist  failed 
to  verify  the  identity  of  the  patient  and 
assumed  incorrectly  that  the  chart  at  the 
control  panel  was  for  the  patient 
undergoing  treatment. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — ^The  licensee  has  directed 
that  the  operating  physicist  check  the 
identity  of  each  patient  before 
treatinent.  using  patient  photos  or  other 
means  of  verification.  Patient  charts  for 
treatment  series  will  be  placed  in  a 
specified  location.  No  exceptions  will  be 
made  to  the  training  required  of  a  user 
In  the  future,  training  will  include  a 
general  section  on  high  dose  rate 
afterloading  devices. 

NRC — A  special  Inspection  was 
conducted  on  December  17, 1991,  to 
review  the  circumstances  surrounding 
the  misadministation  and  to  review  the 
licensee's  corrective  actions.  No 
violations  of  NRC  requirements  were 
identified.  The  corrective  actions 
appeared  sufficient  to  prevent  a 
recurrence  of  the  misadministration. 


While  the  licensee  has  a  viable  quality 
assurance  program  in  place,  the  changes 
adopted  will  strengthen  the  previous 
procedures. 

•        •        •        • 

Dqted  at  Rockviile,  MD  this  7th  day  of 
April  1992. 

For  The  N'udear  Reculatoo  Commission. 
Samuel  ].  Chiik. 
Secretary  of  the  Commission 
[FR  Doc  92-6444  Filed  4-10-92:  8:45  am) 
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Draft  Report  on  Timing  Analysis  of 
PWR  Fuet  Ptn  Failures 

April  2. 1992. 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  availability  for 
comment  of  DRAFT  NUREG/CR-5787. 

"Timing  Analysis  of  PWR  Fuel  Pm 
Failures". 


summary:  This  notice  announces  the 

availability  for  comment  of  draft 
NUREG/CR-5787,  "Timing  Analysis  of 
PWR  Fuel  Pin  Failures."  The  information 
in  this  report  will  be  considered  by  the 
NRC  staff  in  the  formulation  of  updated 
accident  source  term.s  for  LWR  reactors 
to  replace  tho'?e  given  in  report  TTD- 
14844.  These  source  terms  are  used  in 
the  licensing  of  nuclear  power  plants. 

Any  mterested  party  may  submit 
comments  on  this  report  for 
consideration  by  the  staff.  To  be  certain 
of  consideration,  comments  must  be 
received  withm  45  days  of  the  date  of 
this  Federal  Register  notice  and  should 
be  sent  to  the  contact  indicated  below. 
Comments  received  after  this  date  will 
be  considered  to  the  extent  practical. 

A  copy  of  Draft  NUREG/CR-5787  has 
been  placed  m  the  NRC  Pubic  Document 
Room,  Gelman  Buidling,  2120  L  Street 
NW..  Washington,  D.C.  20555.  A  free 
single  copy  may  be  obtained  by  writing 
to  the  U.S.  Nuclear  Regulatory 
Commission,  .^ttn:  Distribution  Section, 
7103-MNBB,  Washington.  DC.  zasSS, 

FOR  FURTHER  INFORMATIOM  COKTACT: 

Leonard  Soffer,  Office  of  Nuclear 
Regulator,'  Research.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone  (301]  492-3916. 

Dated  in  RocJ^viHe.  Maryland  this  31st  day 
of  March.  1992- 

For  the  Nuclear  Reg^^atu.'->  Commission. 
Warren  Nfmners.  Director, 

Division  of  Safety  Issue  Resolution.  Office  of 

Nuclear  Regulatory  Research. 

(FR  Doc.  92-6445  Filed  4-10-92:  8:45  am) 
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OFFICE  OF  GOVERNMENT  ETHICS 

Information  Collection  Form 
Submitted  for  0MB  Approval 
(Confidential  Rnanclal  Disclosure 
Report  Standard  Form) 

AGENCY:  Office  of  Government  Ethics. 
ACTION:  Notice  of  proposed  new 
information  collection  form  submitted  to 
0MB  for  approval. 

SUMMARY:  The  Office  of  Government 
Ethics  (OGE]  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB]  for 
approval,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  chapter  35),  a  proposed  new 
Confidential  Financial  Disclosure  Report 
form,  which  will  collect  information 
from  certain  new  entrant  and  incumbent 
employees  m  the  executive  branch. 
Since  it  will  be  a  standard  form,  OGE 
has  also  submitted  this  form  to  the 
General  Services  Adm.inistration  (GSA) 
for  cleamance. 

DATE:  Comments  on  this  proposaJ 
should  be  received  by  May  13,  1992. 
ADDRESSES:  Comments  should  be  sent 
to  Joseph  F.  Lackey.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  New- 
Executive  Office  Building,  room  3CX)2, 
Washington.  DC  20503,  telephone  (202) 
39,5-7316, 
FOR  FURTHER  INFORMATION  CONTACT: 

G.  Sid  Smith,  Office  of  Government 
Ethics,  suite  500,  1201  New  York 
Avenue.  NW..  Washington,  DC  20005- 
3917,  telephone  (202)  523-5757.  F.AX 
(202)  523-6325.  A  coy  of  the  proposed 
new  standard  form  and  OGE"'s  request 
for  approval  by  OMB  may  be  obtained 
from  that  office. 

SUPPLEMENTARY  INFORMATION:  The 
Office  of  Government  Ethics  [OGE)  is 
sponsoring  a  new  standard  form,  the 
Confidential  Financial  Disclosure 
Report,  which  will  collect  pertinent 
financial  information  from  certain  new 
entrant  and  incumbent  employees  in  the 
executive  branch  for  conflicts  of  interest 
review. 

Section  201(d)  of  Executive  Order 
12674  of  Apnl  12.  1989  (as  modified  by 
Executive  Order  12731  of  October  17. 
1990),  required  OGE  to  establish  a 
system  of  nonpublic  (confidential) 
financial  disclosure  by  executive  branch 
employees  to  complement  the  system  of 
public  disclosure  under  the  Ethics  in 
Government  Act  of  1978  ("the  Act"),  5 
use.  appendix.  This  will  replace  the 
system  of  confidential  disclosure 
established  by  Elxecutive  Order  11222  of 
May  a  1965,  and  Executive  Order  12565 
of  September  25, 1986.  which  had  been 
implemented  in  5  CFR  part  735. 


Section  107(a)  of  the  Act  (as  amended 
by  the  Ethics  Reform  Act  of  1989,  Public 
Uws  101-194  and  101-280)  provided  a 
statutory  basis  for  this  Executive  order 
requirement,  by  authorizing  the 
supervising  ethics  office  for  each  branch 
of  Govemm.ent  to  require  that 
employees  file  confidential  financial 
disclosure  reports,  "in  such  form  as  the 
supervising  ethics  office  may  prescribe." 
Section  109(18)(D)  of  the  Act  defines 
"supervising  ethics  office"  as  OGE  for 
the  executive  branch. 

Pursuant  to  Executive  Order  12674 
and  the  Act,  a  new  uniform  confidential 
financial  disclosure  system  will  be 
established  by  means  of  an  interim 
reguidtion  on  both  public  and 
confidential  disclosure.  That  regulation. 
new  5  CFR  part  2634,  which  was 
published  on  April  7, 1992,  at  57  FR 
11800-11830.  carries  a  delayed  effective 
date  of  180  days  for  the  confidential 
disclosure  system,  at  which  time  it  wiU 
supersede  portions  of  5  CFR  part  735  (5 
CFR  735.106  and  subpart  D)  and 
implementing  agency  regulations. 

The  Confidential  Financial  Disclosure 
Report  will  serve  as  the  standard  form 
for  all  executive  branch  collections  of 
confidential  financial  information  for 
both  regular  and  special  Govenmient 
employees.  Under  the  former 
confidential  disclosure  system,  there 
was  no  standard  form.  Each  agency 
used  Its  own  internal  formats,  which  it 
could  base  on  two  model  formats  made 
available  by  the  Office  of  Personnel 
.Management  (OF'M),  one  for  regular 
employees  and  one  for  special 
Government  employees.  Those  two 
model  formats  and  any  agency  formats 
will  be  superseded  by  the  new 
Confidential  Financial  Disclosure  Report 
standard  form  If  necessary  because  of 
unique  circumstances  or  special 
responsibilities,  agencies  may  request 
OGE  approval  under  the  new  regulation 
for  supplemental  collection  of  additional 
information. 

The  new  form  will  be  filed  by  a 
reporting  individual  with  the  designated 
agency  ethics  official  at  the  executive 
agency  where  he  is  or  will  be  employed. 
Reporting  individuals  are  primarily 
middle-grade  employees  whose 
positions  have  been  designated  by  their 
agency,  in  accordance  with  the  new 
regulation,  as  requiring  confidential 
financial  disclosure  m  oraer  to  help 
avoid  conflicts  with  their  assigned 
responsibilities.  Additionally,  all  special 
Government  employees  (unless 
exempted)  are  required  to  file.  Reports 
must  be  filed  withm  30  days  of  entering 
a  covered  position  (or  earlier  if  required 
by  the  employing  agency)  and  again 
armuallv  bv  October  31. 


Information  required  to  be  reported 
includes  assets,  sources  of  income,  gifts, 
travel  reimbursements,  and  liabilities  of 
the  Government  employee,  his  spouse, 
and  dependent  children,  which  meet  the 
threshold  amounts.  Significantly,  no 
amounts  or  values  wiU  be  required  to  be 
dislosed.  Additionally,  certain  outside 
employment  agreements,  arrangements, 
and  positions  of  the  employee  must  be 
reported. 

While  almost  all  of  the  persons  who 
file  this  standard  form  will  be  current 
executive  branch  Government 
employees  at  the  time  they  complete  the 
forms,  some  may  be  private  citizens  who 
are  asked  by  their  prospective  agency  to 
file  a  new  entrant  report  prior  to 
entering  Government  service.  Therefore, 
Paperwork  Reduction  Act  clearance 
from  OMB  is  required. 

Based  on  collections  under  the  former 
confidential  financial  disclosure  system, 
it  is  estimated  that  approximately 
227,000  filings  v«ll  be  made  annually 
with  the  new  standard  form  throughout 
the  executive  branch.  Of  these,  about 
10%,  totaling  some  22.700  a  year,  would 
be  filed  by  private  citizens,  those 
potential  regular  and  special 
Government  employees  whose  agencies 
desire  that  they  file  their  new  entrant 
reports  prior  to  assuming  Government 
responsibilities.  Each  filing  is  estimated 
to  take  an  average  of  one  and  one-half 
hours.  The  number  of  private  citizens 
whose  reports  will  be  filed  with  OGE  is 
estimated  at  ten,  yielding  an  annual 
burden  of  15  hours;  the  remainder  will 
file  throughout  the  executive  branch. 

It  is  anticipated  that  this  standard 
form,  the  Confidential  Financial 
Disclosure  Report,  can  be  cleared, 
printed,  and  stocked  by  GSA  in  time  for 
use  by  executive  branch  agencies  prior 
to  its  effective  date  of  180  days 
following  publication  on  Apirl  7. 1992,  of 
the  governing  regulation. 

Approved:  April  8, 1992. 
Stephen  D.  PotU, 

Director.  Office  of  Government  Ethics. 
[FR  Doc  92-8442  Filed  4-10-92;  8:45  amj 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Interagency  Advisory  Group,  Meeting 

The  Office  of  Personnel  Management 
announces  the  following  meeting: 

Name:  Executive  Committee  of  the 
Interageancy  Advisory  Group. 

Date  and  Time:  April  21, 1992. 10  BJti. 

Place:  Office  of  Personnel  Management, 
1900  E  Street  NVV.,  room  5A06A. 
Washington.  DC  20415-0001. 
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Type  of  Meeting:  Open. 

Poir.i  of  Ccniact:  Man  D.  Heuennon. 
Assistant  Director  for  Labor  Relation*  atid 
VVoriforoe  Perfortnance.  Personnel  Systems 
and  Oversight  Croup.  Office  of  Personnel 
Management  1900  E  Street.  NW..  room  7412. 
V,  ^sr-agton.  DC  XMIS-OOOI. 

T:  7>'s#  o'  M-^u.ig:  To  discuss  members' 
V  -w.  J  or.  a  review  of  the  Federal  labor- 
raandgement  relations  program. 

Agenda:  Introduction;  discussion:  public 
ir.put;  dosing. 

Office  of  Persor.r.ei  S!  i."d<ir.ent 
Cooslance  Berry  Sewman, 

[FR  Dec.  K-ex-:  ?\:.<"i  4-10-9.1  8;45  am| 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPfiESENTATlVE 

Trade  PoBcy  Stafi  Commrttee  (TPSCl; 
NotJc*  of  the  Effective  Date.  Wtth 
Respect  to  tti«  Republic  of  Armerua 


AQEHCr  OfflC 


e  o; 


be  United  States 


Trade  Repres^r.tative. 

Acnott  No'ice  of  the  effective  date, 
v\-.th  respect  to  the  Republic  of  Armenia, 
cf  '..he  agreement  on  trade  relations 
b^vN-een  the  United  States  of  America 
and  the  Union  of  Soviet  Socialist 
ReDubiics 

sunmaary;  \n  Proclamation  6352  of 

October  9.  1991  f56  FK  51317).  the 
President  proclaimed  that  the 
■  Agif  t-ment  on  Trade  Relations 
Bp'ween  the  United  States  of  America 
and  the  Union  of  Soviet  Socialist 
Republics"  en'pr  into  foix:e  and 
nondiscrminatory  treatment  wotild  be 
extended  to  products  of  the  U.S5.R.  in 
accordance  with  the  terms  of  the 
Agreement  on  the  date  of  exchange  of 
written  notices  of  acceptance  in 
accordance  with  article  XVII  of  the 
AgreeTient.  Subsequently,  the  U.S.S.R. 
was  succeeded  by  twelve  independent 
5'r,'p=   ;nc!jd;r.2  'he  Republic  of 
A--rer.:d   An  f  v ,:  -nge  of  diplomatic 
notes  with  the  Republic  of  Armenia  In 
accordance  with  article  XVII  of  the 
Agreement,  as  modified  by  technical 
adiustments  and  retitled  "Agreement  on 
Trade  Relations  between  the  United 
Slates  of  America  and  the  Republic  of 
Arrnenia'  ,  took  place  in  Washington  DC 
on  Apnl  7, 1992.  Accordingly,  the 
Agreement  became  effective  on  April  7, 
1992,  wTth  respect  to  the  Republic  of 
Armenia,  and  nondiscriminatory 
treatment  is  extended  to  products  of  the 
Republic  of  Armenia  as  of  April  7. 1992 
ir  acccrdance  w!*h  the  .Agreement  and 


as  provided  for  in  Proclamation  6352  of 
October  9. 1991. 
Frederick  L  Montfomery. 

Chairman.  Trade  Policy  Staff  Committee. 
[FR  Doc.  92-8556  Filed  4-9-92;  8:45  am) 
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RESOLUTION  -rs-JST  C0»P0RATI0N 

Coasta'  Bafri"-'  '''■-p'-ove"ient  Act; 
P'-ooerty  A*a.iat)*)'ty  Cave  Ci^eefc 
P'operty   Maricopa  County,  A2 

AOENC*  Kesulution  Trust  Corporation. 
ACTION,  .NJotice. 

summary:  Notice  is  hereby  given  that 
the  property  known  as  the  Cave  Creek 
property,  located  in  Scottsdale. 
Maricopa  Coimty,  Arizona,  is  affected 
by  section  10  of  the  Coastal  Barrier 
Improvement  Act  of  199a  as  specified 
below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
o-  faxrd  to  the  RTC  until  July  13. 1992. 
AOOf^ESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Ms.  Joanne  C 
Burroughs,  Resolution  Trust 
Corporation,  Phoenix  Consolidated  Field 
Office.  2910  North  44th  Street  Phoenix. 
AZ  85018.  (602)  381-34«a  Fax  (602)  954- 
9549 
SUPPLEMENTARY  INf  ORMATiOM;  The 

Cave  Creek  property  (also  known  as  333 
Cave  Creek  Road)  is  located  southeast 
of  Cave  Creek  Road  approximately  two 
miles  east  of  Pima  Road,  in  the  City  of 
Scottsdale.  Arizona.  The  property 
consists  of  approximately  332.21  acres 
of  rolling  desert  terrain  with  major  wash 
corridors  running  through  the  site.  The 
west  side  of  this  property  is  located  next 
to  Tonto  National  Forest.  The  property 
is  covered  property  within  the  meaning 
of  section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990,  Public  Law 
101-591  (12  U.S.C  1441a-3). 

Characteristics  of  the  property 
include:  The  site  contains  natural  desert 
vegetation  comprised  of  grasses, 
mesquite,  and  several  varieties  of  cacti. 
There  are  three  major  wash  corridors 
that  run  through  the  property  from 
northeast  to  southwest.  The  slope  and 
rolling  terrain  of  the  property  provide  a 
prominent  view  towards  the  southwest 
overlooking  the  Phoenix  metropolitan 
area. 

Property  size:  Approximately  332.21 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 


property  must  be  received  on  or  before 
f;:!y  13,  1992  by  the  Resolution  Trust 
Corporation  at  the  address  stated  above. 

Those  entitles  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations'"  pursuant 
to  section  170(h)(31  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)) 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by  July  13. 
1992  to  Ms.  Joanne  C.  Burroughs  at  the 
above  ADDRESSSES  and  in  the 
following  form 

Notice  of  Serious  Interest 
RE:  Cave  Creek  Property 
Federal  Register  Publication  Date: 

1.  Entity  name 

2.  Declaration  eligibility  to  submit 
Notice  under  critena  set  forth  in  Coastal 
B-^rrier  Improvement  Act  of  1990.  Public 
Uvv  101-591,  section  10fb)(21.  fl2  U  SO. 
1441a-3(b)f2)). 

3  Brief  description  of  proposed  terms 
or'  purchase  or  other  offer  (e.g.,  price  and 
method  of  financing) 

4.  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for  wildlife 
refuge,  sanc^ara^y,  open  space, 
recreational,  historical,  cultural,  or 
natural  resource  conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  March  ai992. 

Resolution  Tnist  Corporation. 

WilUam  J  Tricarico, 

Assistant  Secretary. 

[FR  Doc  92-8450  Filed  4-10-OZ:  8  45  am) 

BIUJNQ  CO0€  »T»«-0'-*i 


Coastal  Barrier  Unprovemeot  Act; 
Property  Availability:  L'Aviance 
Property.  St  Lucie  County,  FL 

agency:  Resolution  Trust  Corporation. 

ACTION:  Notice 

_. i 

SUMMARY:  Notice  is  hereby  given  that 
the  property  knov\'n  as  the  L'Aviance, 
located  in  St  Lucie  County,  Florida,  is 
affected  by  section  10  of  the  Coastal 
Bcinier  Improvement  Act  ot  1990,  as 
specified  beiow. 

DATtS:  Wntten  notices  of  serious 

interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  July  13,  1992. 
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ADDRESSES:  Copies  of  detailed 
descriptiona  of  the  property,  Including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  followang  person;  Jerry  M. 
McDonnell,  Resolution  Trust 
Corporation,  Valley  Forge  Consolidated 
Field  Office,  P.O.  Box  1500, 1000  Adams 
Avenue.  Norristown,  PA  19403.  (215) 
631-3755.  Fax  (215]  650-6558. 

supPt^MENTAirr  information:  The 

property  is  located  on  South  Hutchinson 
Island  approximately  four  miles  south  of 
the  City  of  Fort  Pierce  in  St.  Lucie 
County,  Florida.  The  property  contains 
endangerpd  species  and  wetl'tnds,  and 
is  bounded  by  the  Atlantic  Ocean  on  the 
east  and  the  Indian  River  on  the  west 
This  property  is  located  within  the 
Hutchinson  Island  Unit  (Pll)  of  the 
Coastal  Barrier  Resources  System.  The 
property  is  covered  property  within  the 
meaning  of  Section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  Piihhc 
Law  101-591  (12  U.S.C.  1441a-3) 

CharactensUcs  of  the  property 
include:  The  property  is  a  21.56  acre 
strip  of  land  that  is  about  550  feet  wide 
and  1.700  feet  long.  State  Road  "AlA" 
runs  north-south  through  the  site  about 
600  feet  west  of  the  Ocean.  The  portion 
of  the  property  west  of  State  Road 
AlA"  18  completely  submerged  and  the 
only  upland  on  the  property  is  about 
1.24  acres  located  east  of  the  State 
Road.  Coastal  dunes,  mangroves,  and 
nesting  habitat  for  Federally  endangered 
sea  turtles  are  found  on  the  property. 
The  endangered  West  Indian  manatee 
frequents  the  nearby  waterways.  No 
development  exists  on  the  property 
except  for  a  walkway  which  is  used  to 
monitor  the  height  of  the  water 

Property  size:  Approximately  21.56 
acres. 

Wntten  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
July  13, 1992  by  the  Resolution  Trust 
Corporation  at  the  address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1  Asencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  n)c<ii 

government;  and 

3.  'Qualified  organizations    pursuant  to 
section  fOlhHS)  of  the  Infernal  Revenue 
Code  of  1986  (26  U.S.C  170(h)(3|) 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by  (insert 
date  90  days  after  Federal  Register 
publication  date)  to  Jerry  M.  McDonnell 
at  the  above  ADDRESSES  and  in  the 
following  form: 


Notice  of  Serious  Interest 

Re:  L  Aviance  Property 

Federal  Register  Pubhcation  Date: 


1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  cntena  set  forth  m  Coastal 
Earner  Improvement  Act  of  1990,  Public 
Uw  101-591,  section  10{bl(2).  {12  V  S,C. 
1441a-3(b)(2)), 

3.  Bnef  descn'ption  of  propof.ed  terms 
of  purchase  or  other  offer  (eg.,  pnre  and 
method  of  financing). 

4  Declaration  by  entity  that  it  intends 
to  use  the  property  pnmarily  for  wildlife 
refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural,  or 
natural  resource  conservation  purposes. 

5.  Authorized  Representative  (Name/ 
.Address /Telephone/Fax). 

Dated  March  8,  1992. 
Re.solution  TrjBt  Djrporation. 

William  J.  Tricarico. 

Assistant  Secretory 

iFR  Doc.  92-M51  Filed  4~15-<32  0  4=^  amj 
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Coastal  Barrier  Improvement  Act 
Property  AvallabiMty,  Pen  Ryn  on  the 
Delaware,  Bucks  County,  PA 

aqency:  Resolution  Trust  Corporation 
action:  Notice 

summary:  Notice  is  hereby  gum  that 
the  property  known  as  the  Pen  Ryn  on 
the  Delaware,  located  m  Buck.s  Coun'> 
Pennsylvania,  is  affected  by  s^'i  tion  10 
of  the  Coastal  Barrier  Improvement  ,\t; 
of  1990,  as  specified  beiow. 
DATES:  Wntten  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  .aia.ied 
nr  faxed  to  the  RTC  unti!  luly  13.  iy92. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  im.i udirig 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Jerr>'  M. 
McDonnell,  Resolution  Trust 
Corporation,  Valley  Forge  Consolidated 
Field  Office,  PO  Box  1500,  1000  Adams 
Avenue,  Norristow^n,  PA  19403  (215) 
631-3755,  Fax  (215)  650-85.5.8, 
SUPPt^MENTARY  INFORMATK>N:  Thi8 
property  is  undeveloped  and  located  on 
the  east  and  west  sides  of  State  Road 
south  of  Station  Avenue  in  Andalusia 
Bucks  County,  Pennsylvania.  The 
property  contains  wetlands  and  abo'it 
85  acres  of  the  property  is  situated  in  the 
100-year  floodplain  of  the  Delaware 
River.  The  site  surrounds  a  public  boat 
launch  ramp  managed  by  Bensaierr, 
TowTiship  for  recreational  purposes  The 
property  is  covered  property  within  ttie 


metinirg  C'f  set  'lon  10  (if  the  CoHfUii 
Bame,-  Improvement  At !  o''  1990,  PuDlic 
Law  101-5W1  112  U.S.C  14418-3]. 

Charoctensiics  of  thp  p-ofx-'tv 
;';:.  !::(if  The  prnpertv  consists  nf 
approximately  112  «(:n=>»  and  f,,t[;;a;n«  m 
historic  striK   ..t  ■  ,.  •   ^  n      at  300  years 
old  on  about  ^  a-   <  ^   !  t  <  ■-   e  is  densely 
wooded  fronts  the  DpiHWi^v  H:ver,  and 
contains  wetlands  within  the  100  year 
floodplain.  The  property  wraps  around  a 
Bensalem  Township  boat  launch  on  the 
river  which  is  managed  for  recreational 
purposes. 

Property  size:  Approximately  112 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  mast  be  '^reivpd  on  or  before 
July  13, 19G2  by  'he  Kesr!  iton  Trust 
Corporation  at  th.  ni  t^«  -.s  s;,*!  d  above. 

Those  entibes  tii^iiiju.  il,  s^ucul 
written  notices  of  serious  interest  are: 

1   Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3,  "Qualifled  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1988  (28  U.S.C. 
170fhinil 

Vvrifp;,;  notici'f-  ;:*  Henc.iS  mtereet  to 
purr:t!Hse  nr  effect  other  transfer  of  the 
property  mu.<t  t>e  siiSmi'tf  d  by  July  13, 
1992  to  Jerry  M  Mi  !  ion : n     At  the  above 

ADDRESSES  HHi!  T  ;";e  *-•!  v  .n  "■■«  form: 

Notice  of  Senous  interest 
RE;  Pen  Ryn  on  the  Delaware 
Federal  Register  Publication  Date; 


1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  imder  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990,  Public 
Law  101-591,  section  10(b)(2),  (12  U.S.C. 
1441a-3(b)(2)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g..  price  and 
method  of  financing.) 

4.  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for  wildlife 
refuge,  sanctuary,  open  ^>ac«, 
recreational  historical,  cultural,  or 
natural  resource  conservation  purposes. 

5  Authonzed  Representative  (Name/ 
A  d  dres  s  /Telephone /Fax). 

Rf'SOtutirm  Tt,f»  (  riT>'.Tsrjon. 
VVilliiun  I  Trtcfifico, 
AsHiSiuni  Secjviary. 
[FR  Doc  92-8452  PikKl  4-10-02,  &46  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regu!atory  Organizations; 
Applications  tor  Unlisted  Trading 
Privileges  and  of  Opportunity  tor 
Clearing;  Boston  Stock  Exctiange,  inc. 

Apru  7,  1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f](l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities; 

Coltec  Industries.  Inc..  Common  Stock,  $.01 

Par  Value  (File  No.  7-8338). 
Medeva  PLC,  American  Depositary  Receipt 

No  Par  Value  (File  No.  7-8339). 
Raymond  James  Financial,  Inc.,  Common 

Stock.  $.01  Par  Value  (File  No.  7-8340). 

These  securities  are  listed  and 
."■egistered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  28,  1992. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  N'W.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  priuleges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

[onathan  G.  Katz. 

Secretary: 

[FR  Doc  92-8369  Filed  4-10-92;  8:45  am] 


Setf-Regulatory  Organizations 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  'of 
Hearing;  Cincinnati  Stock  Exchange 
Inc 

April  7, 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 


for  unlisted  trading  privileges  in  the 
following  securities: 

Alex  Browa  Inc.,  Common  Stock,  $0,10  Par 

Value  (File  No.  7-8323). 
American  Income  Holding,  Inc.,  Common 

Stock,  $0.10  Par  Value  (File  No.  7-8324). 
Chase  Manhattan  Corp.,  9.08%  Ser.  J  Cum. 

Pfd.  Stock.  No  Par  Value  (File  No.  7-8325). 
Fidelity  National  Financial,  Inc.  Common 

Stock.  $0.0001  Par  Value  (File  No.  7-8326). 
SPS  Transaction  Services,  Inc.,  Common 

Stock.  $0.01  Par  Value  (File  No.  7-8327). 
Toastmaster,  Inc.,  Common  Stock.  $0.10  Par 

Value  (File  No.  7-8328). 
Valassis  Communications,  Inc.,  Common 

Stock,  $0.10  Par  Value  (File  No.  7-8329). 
Wells  Fargo  ft  Co..  Dep.  Shares  (Rep.  Vto  of  a 

share  of  8  Vs%  Pfd.  Ser.  D  Stock)  (File  No. 

7-8330). 
Arrhythmia  Research  Technologies,  Inc. 

Common  Stock.  $0.10  Par  Value  (File  No.  7- 

8331). 
CMl  Corp..  Voting  Class  A  Common  Stock. 

$0.10  Par  Value  (File  No.  7-8332). 
Farragut  Mortgage  Co.,  Inc.,  Common  Stock, 

$0.10  Par  Value  (File  No.  7-8333). 
Organogenesis,  Inc.,  Common  Stock.  $0.10  Par 

Value  (File  No.  7-8334). 
Speciahty  Chemical  Resources,  Inc.,  Common 

Stock.  $0.10  Par  Value  (File  No.  7-8335). 
Valspar  Corp.,  Common  Stock,  $0.50  Par 

Value  (File  No.  7-8336). 
Waterhouse  Investors  Services,  Inc. 

Common  Stock,  $0.01  Par  Value  (File  No.  7- 

8337). 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consohdated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  28, 1992, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

I  onathan  G.  Kat2. 

Secretary. 

[FR  Doc.  92-8367  Filed  4-10-92;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
tiearing;  Midwest  Stock  Exchange,  Inc. 

Apnl  7,  1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Secunties  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  tradmg  privileges  m  the 
following  securities: 

Value  Merchants,  Inc.,  Cornmon  Stock,  $.01 

Par  Value  (File  No.  7-6346). 
Brazilian  Equity  Fund.  Inc..  Common  Stock, 

$,01  Par  Value  (File  No  7-8347] 
International  Testi.ig  Services.  Inc.,  Common 

Stock,  $.01  Par  Value  (File  No.  7-8348). 
Heritage  Media  Corporation,  Class  A 

Common  Stock.  Common  Stock.  $.01  Par 

Value  (File  No  7-8349). 
North  American  Recycling  Systems,  Inc., 

Common  Stock.  $.01  Par  Value  (File  No.  7- 

8350). 
North  American  Recycling  Syste.Tis.  Inc.. 

Common  Stock  Purchase  Warrants 

Expiring  April  22.  1992,  No  Par  Value  (File 

No,  7-8351), 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  28,  1992. 
written  data,  views  and  argu.ments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretar>'  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  .N'W.,  Washington,  DC 
20549  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority, 
(onathan  G  Katz. 
St'trr-tarj 
[FR  Doc,  92-8370  Filed  4-10-92;  8:45  am) 
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S«(f-Reguiatory  Organizations; 
Applications  for  Unlisted  Trading 
PrivHsgss  and  of  Of>f>ort  unity  for 
Hsarlngs;  PhRacMpliia  Stock 
Exchange,  Inc. 

Apnl  7.  1992. 

The  above  named  national  securities 
exchange  has  filed  apphcations  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  setion 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Liberty  Term  Trust,  Inc. — 1999  Common 

Stock.  1001  Par  Value  (File  No.  7-8341) 
Metro  Mobile,  Class  A  Common  Stock.  $0  10 

Par  Value  (File  No.  7-8342). 
Brazilian  Equity  Fund,  Inc.  ComxDon  Stock. 

$.001  Par  Value  (File  No.  7-6343). 
Devon  Energy  Corporation,  Common  Stock. 

$.10  Par  Value  (File  No.  7-8344) 
Hanger  Orthopedic  Group.  Inc..  Common 

Stock.  $0.01  Par  Value  (File  No.  7-8345). 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  28, 1992. 
written  data,  views  and  arguments 
concerning  the  above-reference 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  iiiformation  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  CommiBsion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

(onathan  G.  KbIt, 

Secretary. 

[FR  Doc.  82-8368  Filed  4-10-«2:  a45  am) 
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DEPARTMENT  OF  STATE 

Offlcs  of  Defense  Trade  Controls 
[Pubttc  Notic*) 

Rescission  of  Suspended  Exports 
Regarding  Japan  AvMlon  Electronics 
industry.  Ltd.  and  ReMad  Entitles 

agency:  Department  of  State 
ACnofft  Notice. 


summary:  Notice  is  hereby  given  '.hat 
Public  Notice  1482,  effective  September 
10. 1991.  suspending  all  existing  licpnfeg 
and  other  approvals  granted  pirsi.ar?  to 
section  38  of  the  Arms  Export  Cnr.tr"! 
Act,  that  authorized  the  export  or 
transfer  of  defense  articles  or  defense 
servnces  by>  for  or  to  Japan  Aviation 
Electronics  Industry'  Ltd..  its  operating 
divisions,  and  its  subsidiaries  is 
rescinded.  With  regard  to  all  other 
entities  referenced  in  Public  Notice  1482, 
the  suspension  remains  in  effect.  Future 
License  applications  by  any  of  these 
entities  shall  continue  to  be  denied 
under  the  Japan  Aviation  Electronics, 
Industry  Ltd,  licensing  privilege 
reinstatement.  At  a  later  date,  putiiir 
notice  will  be  provided  in  the  Federal 
Register  regarding  the  debuimpnt  of 
lapan  Aviation  Electronics  Ind.iStry,  Ltd. 
EFFECTIVE  DATE:  March  11   1992 
FOR  FURTHER  INFORMATION  CONTACT: 
Clyde  G.  Bryant,  Jr.,  Chief.  Compliance 
Analysis  Division,  Office  of  Df^f^nse 
Trade  Contrcrfs,  Center  for  Defense 
Trade,  Bureau  of  Politico-Military 
Affairs,  Department  of  State  t703;87&- 
8650). 

SUPPLEMENTARY  INFORMATION:  An 
indictment  was  returned  on  Septpmhf  r 
4.  1991.  in  the  U.S,  Districl  Cmirt. 
District  of  Columbia,  charging  Japan 
Aviation  ESectronics  Industry  Ltd  .  with 
one  count  of  conspiracy  (18  U  S  C  .T^l) 
to  violate  section  38  of  the  Arms  Export 
Control  Act  (AECA,  22  U.S.C  2778)  and 
the  implementing  Internationa!  Traffic  in 
Arms  Regulations  frTAR)  (22  CFR  parts 
120-130).  and  twenty-one  substantive 
counts  of  violating  the  AECA  and  the 
ITAR.  The  indictment  changes  that  thp 
defendants  conspired  to  violate,  and  did 
violate,  the  retransfer  provisions  of  thp 
ITAR,  in  that  they  transferred,  or  caused 
to  be  transferred,  between  1984-1TO7  to 
Iran  parts  for  the  LN-12D  inertial 
navigation  systems  installed  m  Iranian 
F-4  aircraft,  without  the  required  pnnr 
written  approval  of  the  Department  of 
State. 

On  September  10,  1991  the  Offir-p  of 
Defense  Trade  Controls.  Departtrfpt  of 
State,  suspended  all  existing  lirpn«"<> 
and  other  approvals,  granted  pur"!UHnt 
to  section  38  of  the  Arms  Export  Onfroi 
Act,  that  authorized  the  export  nr 
transfer  by,  for  or  to,  Japan  Aviatian 
Electronics  Industry,  Ltd.,  and  anv  other 
subsidiaries  or  associated  companies,  of 
defense  articles  or  defense  sprvires 
That  suspension  action  was  taken 
pursuant  to  sections  38  and  42  of  the 
AECA  (22  \JS.C.  2778  ft  27^1)  and 
§  S  128.7(a)(1)  and  12e.7(aM2)  of  the 
ITAR  (22  CFR  128.7  (a)(1)  »  (2I) 

Pursuant  to  a  Conseni  Agreement 
between  )epen  Aviation  Electronics 


Industry,  Ltd.  and  the  Department  of 
State  end  an  Order  by  the  Assistant 
Secretary  of  State  for  Politico-Military 
Affairs,  effective Ifcarch  11. 1902,  the 
Department  of  State's  notice  of 
September  10, 1991  imposing  the 
suspension  relating  to  existing  licenses 
held  by  Japan  Aviation  Electronics 
Industry,  Ltd  and  its  operating 
divisions,  and  its  subsidiaries  of  defense 
articles  or  defense  services  is  hereby 
rescinded.  This  suspension  remains  m 
effect  for  Aero  Systems  Inc.,  its 
subsidiaries.  .Aero  Svslem^i  Aviation 
Corp  .  Hierak  r,orT~,par\'  I.'d  and  Aero 
Systems  Fit.  Ltd.,  and  any  other 
subsidiaries  or  associated  companies,  of 
defense  articles  or  defense  services 
listed  in  Pubhc  Notice  1482,  dated 
September  10, 1991. 

Db'.'vI  April  8.1982. 
Willlus  B  Robinaoa. 

DirecLjr.  Office  of  Defense  Trade  Controls. 
Department  of  State. 
'FR  n>«-   02-«Wfl  VW  4^  in-92;  8:45  «nl 
BiujitO  coot  nto-ih-m 


DEPARTMENT  OF  TRANSPORTATtON 

Maritime  Administration 

Docket  P-<X>5; 

tnterpretstlon  of  t^•  Fourth  Exception 
to  Section  &06  of  the  l*«rcn*nt  Marme 
Act,  1938,  as  Amended;  Clerltkcatton 
and  Extension  of  Time 

Un  March  ....'!  '."'.C  :■  tTP  w;,s 
published  in  tKe  Federal  Re^stw  ^ 
Notice  by  the  Mantime  Adnii;iisirH*ion 
of  a  Policy  Consideration.  do<  M-fd  P- 
005,  asking  for  comments  on  f  >nr  •";  •»  i 
issues  and  stating  that  the  comments  on 
four  stated  issues  and  stating  that  the 
comments  would  be  received  within  30 
days  tmm  publication  date.  The  docket 
concerns  interpretation  of  the  Fourth 
Exception  to  section  506  of  the  Merchant 
Marine  Act,  1836.  as  amended,  regarding 
operation  of  vessels  built  with  the  aid  of 
construction-differential  subsidy  ir  a 
certain  domestic  trade. 

On  March  31. 19^2,  Ih.erto  Kn  a 
Maritime  Shipping  Authority  fUed  a 
motion  for  clarification  of  the  Policy 
Consideration,  nameiv  \*Kether  such 
consideration 

(1)  Looks  to  BiiRXfKti' inn  for  (trmulafinji  a 
proc*^ii»T  •.irMifT  whKi!  tij  urxliTtiik*' 
eXh:::iniilK>n  roandwU-O  t  \  'hr  L>i»trKl  C-inji-. 
or 

(2)  Seek*  View*  irwni  iwrlwt  Bliw  t»ii  a»  lo 
such  partien'  ultiiriwif  |;>o»itK>iv*,  anci  !(►♦- 
evidence  'n  ttipport  thi'TfCif,  un  wtMitrvtr; 

issuei  such  pnr^.i^  k»eiipvt-  nr*  rTrvx/r-jH',  Ki»«;d 
wTthtn  Tt>e  Cmi'^'i  rnipr  on  remand 
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The  referenced  Co'-;rt  order  was 
Marine  Transportation  Services  Sea- 
Bcr^e  Croup,  Inc.  v.  Busey,  C.A.  No.  89- 
22-8  DDC.  (January  31. 1992). 

The  Mantime  Administration  clarifies 
Its  prior  notice  as  follows: 

1.  Interested  persons  should  submit 
procedural  and  substantive  comments  on  all 
issues  such  persons  deem  raised  by  the 
aforesaid  court  order.  The  prior  notice  was 
deliberately  broadly  worded. 

2.  Upon  receipt  of  such  comments,  the 
Maririme  Administration  will  take  such 
action  as  it  deems  appropriate  procedurally 
and  substantively  in  conformance  with  the 
aforesaid  court  order. 

3.  Prior  to  the  effectiveness  of  any  such 
action,  it  will  be  pubbshed  in  the  Federal 
Re^star  and  Interested  persons  will  be  given 
an  ;ppcri;nity  to  comment  before  there  is 
final  agency  action. 

As  a  matter  of  discretion  the  Maritime 
Administration  will  allow  two  weeks 
extension  of  time  for  comments  to  be 
filed,  i.e..  close  of  business  May  8, 1992. 
which  will  be  a  total  of  six  weeks 
notice,  as  well  as  four  weeks  actual 
r.o'ice  from  this  clarification. 

B>  Order  of  the  Maritime  Administrator 
Da-e  April  7. 1992. 
jamet  E.  Saari, 

[FR  Doc  92-8402  Filed  4-10-92;  8.45aml 

WLUNG  CODE  4910-11-11 


National  Highway  Traffic  Safety 
Administration 

(Docket  No.  9t-€0;  Notice  2] 

Solectria  Corp.;  Grant  o*  Petition  for 
Temporary  Exemption  From  Seven 
Federal  Motor  Vehicle  Safety 
Standards 

'i  his  notice  grants  the  petition  by 
Soiectria  Corporation  of  Arlington. 
Massachusetts,  to  be  exempted  from 
seven  Federal  motor  vehicle  safety 
standards  for  passenger  cars  that  It 
converts  to  electric  power.  The  basis  of 
the  petition  was  that  compliance  with 
the  standards  would  cause  substantial 
economic  hardship. 

Notice  of  receipt  of  the  petition  was 
published  on  December  17, 1991.  and  an 
opportunity  afforded  for  comment  (56  FR 
65531). 

Petitioner  intends  to  convert  new  Geo 
Metro  passenger  cars  to  electric  power. 
The  vehicles,  seating  2,  4.  and  5 
passengers,  would  be  marketed  as  the 
"Solectria  Force".  The  vehicles  to  be 
converted  have  been  certified  by  their 
original  manufacturer  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  Howervpr,  petitioner 
determined  that  the  vehicles  may  not 
conform  with  all  or  part  of  seven 


Federal  motor  vehicle  safety  standards 
after  their  modification.  The  standards 
for  which  exemptions  were  requested 
are  discussed  below. 

1.  Standard  No.  103.  Windshield 
Defrosting  and  Defogging  Systems. 

Petitioner  stated  that  uie  Force  relies 
on  an  electric  resistance/forced  hot  air 
heater  to  provide  cabin  heat  and 
defrosting.  While  it  believed  that  the 
heating  system  will  perform  similarly  to 
the  original  one.  recertification  would  be 
required.  It  requested  an  exemption  of 
one  year  for  testing  for  compliance,  and 
such  subsequent  modifications  as  may 
be  required  to  certify  compliance  with 
the  standard. 

2.  Standard  No.  204.  Steering  Control 
Rearward  Displacement 

3.  Standard  No.  208,  Occupant  Crash 
Protection. 

4.  Standard  No,  212.  Windshield 
Mounting, 

5.  Standard  No.  219.  Windshield  Zone 
Intrusion. 

Exemption  was  requested  from  these 
four  standards  for  a  period  of  two  years 
The  conversion  of  the  vehicle  to  electric 
power  results  in  a  net  weight  increase  of 
250  pounds  for  the  4-  and  S-passenger 
models,  which  is  15%  over  the  weight  at 
which  the  vehicle  was  originally 
certified,  and  of  350  pounds  for  the  2- 
passenger  model,  which  is  20%  over 
original  certificaion  weight.  Petitioner 
stated  that  "thirty-mile  per  hour  barrier 
crash  testing  is  needed  to  determine  the 
actual  energy  absorbing  characteristics 
of  the  three  Force  configuration." 

6.  Standard  No.  214,  Side  Door 
Strength, 

•  7.  Standard  No,  216,  Roof  Crush 
Resistance, 

These  standards  require  vehicle 
components  to  be  able  to  withstand  a 
crush  force  determined  by  the  vehicle 
curb  weight.  As  noted  above,  the  Force's 
nirb  weight,  is  15%  and  20%.  depending 
on  the  model,  over  the  weight  of  the 
vehicle  originally  certified  to  meet  these 
standards.  The  petitioner  requested  an 
exemption  of  two  years  after  which  it 
expects  to  be  able  to  certify  compliance 
with  these  standards. 

Petitioner  argued  that  to  require 
immediate  compliance  would  create 
substantial  economic  hardship.  As  of 
September  30. 1990,  the  end  of  its  first 
fiscal  year,  the  company  had  a  net 
income  of  $8,185.66.  At  the  end  of  the 
first  ten  months  of  fiscal  year  1991,  it 
had  an  additional  net  income  of 
$7,360^,  Aside  from  testing  for 
compliance  with  Standard  No,  103,  the 
cost  for  "one  set"  of  testing  for  the 
remaining  standards  on  one  vehicle  is 
approximately  $30,000.  exclusive  of  the 
costs  of  delivering  the  vehicle  to  the  test 
facility.  Because  the  Force  will  be 


available  in  three  configurations,  the 
petitoner  believed  that  it  must  test  all 
configurations  for  compliance.  Solectria 
estimated  a  total  testing  cost  of  S216.100. 

An  exemption  would  permit  vehicle 
sales  and  the  generation  of  cash 
permitting  testing  while  the  exemptions 
are  in  effect.  It  plans  to  produce  ten 
vehicles  in  its  first  year  of  production, 
with  an  additional  50  vehicles  in  the 
second  year  A  denial  of  the  petition 
would  delay  Solectria's  production 
while  it  attempted  to  test  for 
conformance,  but  the  costs  of  testing 
immediately  would  require  a  retail  price 
of  $50,000  for  a  Force.  Petitioner  doubted 
that  it  could  sell  a  car  at  this  price,  and 
that,  accordingly,  it  would  be  forced  out 
of  business  in  the  year  following  a 
denial  of  its  petion. 

According  to  the  petitioner,  granting 
the  exemption  would  be  in  the  public 
interest  and  consistent  with  the  National 
Traffic  and  Motor  Vehicle  Safety  act  by 
helping  to  relieve  environmental 
problems  associated  with  automotive 
transportation.  Solectria  believes  that 
"the  Force  can  make  a  very  positive 
contribution  to  the  country's  clean 
transportation  needs  quickly  and 
effectively  " 

No  comm.ents  wee  received  on  the 
petition. 

Petitioner's  lifetime  net  income,  as  of 
the  time  of  filing  its  petition,  was  less 
than  S16.000.  It  has  estimated  the  cost  of 
testing  for  compliance  for  standards 
other  than  Standard  No.  103  as  $30,000. 
exclusive  of  costs  of  delivering  the 
vehicle  to  the  test  facility.  As  it  prefers 
to  test  the  Solectria  Force  in  all 
configurations,  additional  testing  wiii  be 
required.  The  pettioner  has 
demonstrated  that  immediate 
compliance  would  cause  it  substantial 
economic  hardship.  Because  the  host 
vehicle  is  certified  to  be  in  compliance 
with  all  applicable  Federal  motor 
vehicle  safety  standards  (and  possibly 
would  remain  in  compliance  after  the 
modifications),  the  petitioner  may  be 
said  to  have  made  a  good  faith  effort  to 
comply  with  the  standards  within  the 
meaning  of  th.e  statutory  phrase  For  the 
same  reason,  an  exemption  of  a 
previously-certified  vehicle  (which  may 
still  conform)  is  consistent  with  the 
objectives  of  the  Act.  Finally,  though  the 
volume  of  production  would  be  small, 
the  Solectria  Force  is  a  zero  emissions 
vehicle,  and  an  exemption  would  be  in 
the  public  itnerest. 

Although  the  petitioner  appeared  to 
request  an  exemption  from  the  totality 
of  Standard  .No.  208,  the  agency 
understands  that  the  petitioner's  actual 
concern  is  with  the  performance 
requirements  of  S5  Occupant  Crash 
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Protection  Requirements,  and  that  the 
restraint  systems  with  which  the  Geo 
Metros  were  originally  equipped  will 
remain  in  place. 

On  the  basis  of  the  foregoing,  it  is 
hereby  found  that  immediate 
compliance  would  cause  the  petitioner 
substantial  economic  hardship,  that  the 
petitioner  has  in  good  faith  attempted  to 
conform  with  the  standards  from  which 
exemption  is  requested,  and  that  an 
exemption  would  be  consistent  with  the 
public  interest  and  the  objectives  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act.  Accordingly.  Solectria 
Corporation  is  hereby  granted  NHTSA 
Temporary  Exemption  No,  92-2  from  the 
following  standards,  or  portions  thereof: 
Paragraphs  S4.2  and  S4.3  of  49  CFR 
571,103  Motor  Vehicle  Safety  Standard 
No.  103,  Windshield  Defrosting  and 
Defogging  Systems,  expiring  May  1, 
1993;  49  CFR  571.204  Motor  Vehicle 
Safety  Standard  No.  204.  Steering 
Control  Rearward  Displacement, 
Paragraph  S4.1.4.1  of  49  CFR  571.208 
Motor  Vehicle  Safety  Standard  No.  208. 
Occupant  Restraint  Systems,  49  CFR 
571,212  Motor  Vehicle'  Safety  Standard 
No,  212,  Windshield  Mounting.  49  CFR 
571,214  Motor  Vehicle  Safety  Standard 
No.  214.  Side  Door  Strength.  49  CFR 
571.216  Motor  Vehicle  Safety  Standard 
No.  216,  Roof  Crush  Resistance,  and  49 
CFR  571.219  Motor  Vehicle  Safety 
Standard  No.  219.  Wmdshiled  Zo'ne 
Instrusion,  expinng  May  1,  1994. 
15  U.S.C.  1410:  delegation  of  authority  at 
49  CFR  1.50.) 

Issued:  April  7, 1992. 
Jerry  Ralph  Curry, 
Admmjstrator 

[FR  Doc.  92-8388  Filed  4-10-92;  B:45  am] 
BiLtmc  cooe  4sio-5»-m 


Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Applications  for  Modification  of 
Exemptions  or  Applications  to 
Become  a  Party  to  an  Exemption 

agency:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  for 
modification  of  exemptions  or 
applications  to  become  a  party  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation  s 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 


Hazardous  Materials  Safety  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e,g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  m  footnotes  to  the 
application  number.  Application 
numbers  with  the  Suffix  "X"  denote  a 
modification  request.  Application 
numbers  with  the  suffix  "P"  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
applications  fcir  exemptions  to  facilitate 
processing 

DATES:  Comments  must  be  received  on 

or  before  Apnl  28,  1992. 

ADDRESSES:  Dockets  Unit,  Research  and 

Special  Programs  Administration,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit,  room 
8426,  Nassif  Building,  4W  "th  Street  SW., 
Washington.  DC, 


Ron0w^ 

Appiica- 

tKXl  Ho. 

Applicant 

0( 
6X6fTip* 

tkx* 

6610-X 

ARCO    Chemical    Company, 

Newlown  Soiia''e,  pa  (See 
Footnote  '  l 

6610 

7769-X 

Brunswick     CofpofatKXi— De- 
l©n«e  Cmnsion   Lincoi'~>,   NE 

7769 

(See  footnote  2) 
9a88-X      ,  ABB   Advanced   Barer,   Sv^ 

terns  loc  ,  Misassauga  C'n- 

tano,  ON  (See  Footnote  :,■; 
10547-X      Tn-Wall,  Butlef.  IN  (See  Fcot- 

ryjte  4) 


9888 


( •)  To  modrfy  propef  stupping  name  tc  'find  ,orga" 
k:  peroxjcje.  ctiaoge  'oguiation  afieciec  fmmtr^ie 
tank  car  as  authonzed  cxxTtair>e',  provKte  tof  Mt  - 
312  cargo  tarvk  lo  mxltton  to  MC-3Ci7  a,nc  to  e^iru, 
nale  visual  inspection  after  each  trv 

t^  To  modity  exemptiofi  to  provxie  ic*  8**tit>r.a 
FRP  type  cylfxJer  lor  use  ri  transporting  n(X'ftamm« 
bte  ga^»es 

{3)  To  provide  tor  rail  as  an  additional  r->ooe  o( 
transportatxxi 

(.rfl  To  modity  exemption  to  provide  tor  aOdmonal 
commodities  cias,sec3  as  con'os.'ve  s<.>iids  and  po.f^on 
B  solids 


Parlies 

ApjXica- 

to 

twnNo. 

exemp- 
tion 

4453-P 

Sandex,  Inc.,  Laf  vt-,3r.<!  NV.... 

4453 

520e-P 

SarxJex.  Irx;.  la?  »'<«j(i>i  NV.... 

5206 

6325-P 

t-a-T.vi     i-v        ;!•;    «■«.,,?•.    W,... 

6325 

66  U-P 

A. lie:    ,.. '■■.i^'Vi       .-;-.'at)On, 
Miami.  FL. 

6614 

7834-P 

Amertcw>     IndustnaJ     X-Ray 
S^-v*  (i   t'v    ArttKXrfv  IL 

7834 

8006-P 

Ce«-':-a'>:-'   '  ireworKa,  IrxSan- 

8006 

B287-P 

Nat'          ■»'•>■<  ft:     Company, 
Napefv«w,  IL 

8287 

8451 -P 

Western    Attas    lntamat>onal. 
Inc.,  Hou«lon,TX 

8461 

ft453-P 

Sandex,  Inc.  La*  Vegee.  NV... 

8453 

e554-P 

Sandex,  Inc..  Las  Vpgas  NV,., 

8554 

8554-P 

0€l     IncorpcB  !♦:       /.•^es- 
txrg  GA 

8654 

8582-P 

Ceoat   ^wf   '".ivf  ,s:^    ^ater- 

Irx     ,* 
O*  ii!>       .""ii    and   Paafic 

RiSfl? 

e582-P 

8582 

RaiMoao   v..^.>'Tuany.  Water- 

loo, lA 

8627-P 

Pronto  C?x^mK»i  A  Pressure 
"'t^«,tr-vj             Corporation, 
Hennes*e>.  OK 

««?7 

864S-P 

Sandex,  Inc..  Las  v«*:ja^   n  . 

8645 

e958-P 

Double        F        P-t'ijL^y^ 
Tucaon,  AZ. 

6956 

9355-P 

Added  Value  Technology,  Inc. 
(AVT).  Uttleton,  CO 

0355 

9491 -P 

Air  Producta  and  Chemnals, 
Inc..  ANenloivn,  PA 

9401 

9507-P 

GenEx.  RoaeviMe,  MN 

9507 

9579-P 

Imco  o(   FlorWa.   Inc.,   Mira- 
mar,  FL 

9579 

9579-P 

Oei,     Incorporated,     Whrtea- 
borB.GA. 

9579 

96^M> 

SwKtax.  Inc.,  Las  Vegas,  NV... 

9623 

9997-P 

Traditions,  mc .  Deep  R*vor. 
CT. 

9997 

999e-P 

Morrell  lrxxxpt>'«!"-:    ^ai.j'- 
Hlils,  Ml. 

9998 

1 

10^39-P 

BASF     Corporation,     Parsip- 
peny,  NJ. 

10239 

10323-P 

Airco  Special  Gases,   Rtver- 
lorvNJ. 

10323 

This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
acxordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C  1806;  49  CFR  1.53(e)). 

Issued  in  Washinglon.  DC  on  April  7. 1992. 
J.  Suxanne  Xf^dp'pelh. 
Chief,  Exempij<jh6  broncli.  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 
fFR  Doc  92-8406  Filed  4-10-82;  &46  am] 


10547     Biu,)»w  ccxm:  tfXi-tc^ 


Office  of  Hazardous  Matertat*  Safety: 
Applications  for  Exemptions 

AOENCv;  Research  and  Special  Programs 
Administration.  DOT. 

action:  List  of  applicants  for 

fxcrriPtii  ins. 


summary:  In  accordance  with  the 
procedures  governing  the  application 
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for.  and  the  processing  of,  exemptions 
from  the  Department  of  Transpor'it'ior;  ■ 
Fiazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B).  notice  is 

hereby  given  that  the  Off::e  C 
Hazardous  Matenals  Transportation  nd: 
recened  rbe  appiications  descnbed 
heretti-  Each  mode  of  '--trsp'r-aMon  for 
u'hich  a  particular  exerr.:t::jr.  l» 
requested  is  indicJHte'i  b>  a  nurr' '■■■?"    :■ 
the  "Na'ure  of  Apo'tcation'"  port;a:;  of 


the  table  below  as  follows:  1— Motor 
vehicle.  2 — Rail  freight  3 — Cargo  vessel, 
4 — Cargo-only  aircraft  5 — ^Passenger 
Carrying  aircraft. 

DA  res  Comments  must  be  received  on 
or  Deiore  May  13, 1992. 

ADDRESSES:  Dockets  Brandt  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation. 
Washington.  DC  2(»90. 


Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  conformation  to  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number 
FOR  FURTHEW  mfOmAAJWH  CONTACT: 
Copies  of  the  applications  are  avaiiabie 
for  inspection  m  the  Dockets  Branch, 
room  8428,  Nassif  Buildinj?.  400  Tth 
Street  SVV,,  Washington.  DC, 


New  Exemptkxs 


A:>o4ication 

No. 


10760-N 


10762-N 


10763-N 


10764-N 


10765-N 


1076^N 


10767-N 


Apo(«cant 


Acotie--  Co~c<s~  as  Sar  Fernando,  CA  .... 


Aawaf>-;«*3   M^rooicc   Cofpocttion  H«f- 
U'V^.c-.'i    -i/iation   Services   Memphis, 


Sryoe'    -o.s'-res.  ;rvc  .  Lincoln.  N£ 


Calibror  Systems.  Inc.  ScoOsdala,  AZ... 


B.y.ef    .'-.'- -/-Taice    Chenacals.    Inc.. 

i,,.»^wr.  rx. 

Archer     OaiMs     MkSand     Company 
(AOM).  Oacatw,  IL 


ReguWton<s)  aftoctsd 


49  CFR  173  302(a)(3),  175.3,  17S.36.. 


49  CFR  173.304(a),  175.3.  178.65. 


49  CFR  173.52.  173.53.. 


49  CFR  173,  173.119,  173.125, 
173.245,  173.249,         173.249(a). 

173.250(a),  173.257.  173  262. 
173.263.  173J84.  173.265,  173.286, 
173.269,  173.272,  173.276.  173^77. 
173.283,  173.287,  173.288.  173.289. 
173.292.  173.297.  173.299(sO 

49  CFR  173.11«.  173 J04,  173J15 


Nature  ?t  eKernptKMi  thereof 


49C3=R  173.29(cK2) 

49CFR174.67(i)  +  © ~ 


To  suTho^e  me  marvj^acturer,  mark  and  S8«  ot  non-CCJ  tpecrfV- 
catKjo  -cvlirxiers  overpaoseo  ir  strortg  outside  pacKagng  fof 
use  in  traisooiing  v^anous  nonliqu*ed  compressed  gases 
iM'xtes  1.2  and  4i 

T?  auttiorre  trw  nanu<acture,  mark  and  se*  ot  a  non-DOT 
specification  CY'inder  tor  use  m  transporting  chWrodiftuorometh- 
ane,  cass»3  as  r.onftamma&ie  gas.  (Modes  V  2,  3,  and  4 ) 

T3  auronze  me  transportation  of  Class  A  and  8  expiosives 
wt^cr  are  tort.«3d©''  ck  exceed  tt>e  quantity  limitations  auCTor- 
.zed  tor  sniprrient  by  air  (Mode  4  j 

T-  arj^Tiorze  trie  Tianutacture  mark  and  aefl  o<  rotatKyiaCy 
moioed  pc'ypttiyiena  portaoto  tank  tor  the  shipment  o»  certain 
fiazafdous  materials.  (Modes  1,  2.) 


-)  ai,,T-x:-re  "^e  r-5nutactur3,  mark  and  se«  o*  metisr  proving 
j'-rs  10  !>?  a^xai  to  a  true*,  or  trailer  used  to  caiitxate  meters 

,„-'W.fr:ir-^;  !..-„ji.:'  '~ydrocart>or»  prodLidS    (Mode  1  ) 
8-_^*K>r-7B  r-ti  »n!nsportation  ot  noi^-DC^  speaficatior  storage 
tanks  witT'  res-dual  arrvxints  of  fiammatue  and  corrosive  i<qj:ds 
(Mode  1  I 

:  au*sx>nze  t.ai»  cars  oontairing  cartxxi  dioxide,  cassed  as 
-io--'-a'-.,-r-a5'e  gas.  to  remain  connected  dunrig  anioading  «'it^- 
out  the  physca  presetx;e  ot  an  unfoader  (Mode  2  ) 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the 
H -i7.?.'inxz$  Materials  Transportation 
.'\c*  (49  use.  1806;  49  CFR  1.53(a)). 

Issued  in  Washington.  DC  on  April  7. 1992. 

Su-Tanne  Hedijepetii 

Ch:ef.  Exempiior.s  Branch.  Office  of 
Hazardous  Materials  Exemptions  and 

Approvals. 

(FR  Doc  92-840-  F:led  4-10-92;  8:45  am] 

BIL^NQ  C00€  4910-40-M 


DEPARTMENT  Of  THE  TREASURY 

Public  Informatton  Collection 
Requirements  Submitted  to  0MB  ^or 
Review 


D'^'"-  Apni  2,  1992. 


The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
8ubmi88ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  hsted 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
15(X)  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 
SUPPLEMENTARY  INFORMATION:  T    )S 
notice  supplements  a  previot:-  FederHl 
Rt'Sji-iter  notice  {FR  Doc.  92-7-3  da-ft; 
-M^--,.":  27, 1992.  published  on  April  2, 
1992.  page  11348]  for  fonns  TD  F  90- 
22.44  and  TD  F  90-22,45  {and  related 


instructions).  Because  the  Financial 
Crimes  Enforcement  Network  (FinCEN] 
is  requesting  less  than  the  normal  60- 
day  review.  OMB  has  requested  FinCEN 
to  publish  the  forms  in  the  Federal 
Register  to  allow  the  public  to  review 
therr; 

Departmental  Offices /Fmancial  Crimes 
Enforcement  Network 

O.'^W  .\'ii.T!her-  New. 

fonr  Xu-rher  TD  F  90-22.44. 

Type  o^ Review:  New  collection. 

Title  Request  for  Quer}' ./Analysis 

0\T:B  Number:  Sev.- 

Form  .Xumber  TD  F  90-22.45. 

Type  of  Review:  New  collection, 

T:tle:  FinCEN'  Access  Identification      «. 

Form. 
Lois  K.  Holland, 
Departmental  Reports.  Management  Officer. 

BILLING  CODE  M10-i*-M 
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V\nCE/\^ 


FINANCIAL  CRIMES 
ENFORCEMENT  NETWORK 


G>ntrol  No.    

(RnCEN  use  only) 


3833  N.  Fairfax  Drh/e 

Arlington,  VA  22203 

1-800-SOS-BUCK 


!}  K\  TtQMV  «*i!i  bt  trtryird  in  Hen  (r<  ongiru,' 


REQUEST  FOR  QUERY/ANALYSIS 


TYPE  OF  REQUEST 


1.    Category 

n  Single  Subiec* 

lJ  GTnvinal  Orjjanization 


Scope  of  Cnminal  Activity 
QLcKal      Q  National 

LJ  InteTT\at;onal 


l\j^  of  Agency 
[2  FxMtn  "  □  State /Local 


ritMM;  pniit  or  t\-j\  ail  mJom-vati. 
□  Foreign 


B.  CASE  INFORMATION 

PR,.IMARY  SUBJECT  OF  D^.T^TIGATIO,    undividual  or  nubiness) 
NAME 


UiSt 


First 


Middle 


ADDRESS: 


Stnrin 


.NumfcxT 
Oty 

DOB. _ ..,_ rOB  Ci'\'. 

SSN  or  F.I\« 

PHONE  «  


Apt.  or  Suite  # 


state 


Zip 


State. 


Gnmtry 
Country 


n^  t 


SID#. 


OTliER. 


RACE 


SE,X 


^iI:lG^f^-..- 


.ve;ght_ 


(specify) 

EYES HAIR. 


Attach  additional  sfuvts,  C(>mpk'C");  iliiLl  ihj^  y.ttjon  lE '  f.  t  ..-tr-.cr  pr.nopu.  aixxriuti  ■:  .^nd  businesses.    Abo  list  known 
aliases,  stxul  secunt\' numtxTs  Of 'Bs,  addn'sses  and  firian«,^ai  institutions  dealt  with  b\  r'"'''~«".'als  or  associates.     , 


PURPOSE  OF  REQUFSI 


TiTT:  OF  l'~rvE.?nc.A71i"'>\  i-,  .►i«xn.  one-,, 

RE.ASON  FOR  RI'QLtST  schetk  one) 
O]  Genera;  In vestipati>.-c  SupfXJT! 

[~i  Search  ,'Sei7urt- 

n  Other  late  reason'      


jerimr.ai 


A^rrc*-:  Aa~:'.nt 
U»-:at)t> >->t  i-'-jKirve 


D  Civil 

Q  Case  Development/Intelhgence 


3,     [X">  VOL'  ANTlCirATI  ASSET  K)KFOTL'RI  iN  THIS  CA--^£'  YES  D  NO  D 

a  it  ves,  have  speahc  sezabie  assets  been  idenohetd''  YES  D  NO  LJ 

b  If  so.  piease  hst  such  tea!  persona  i,  a  ad  'or  hnanoa!  drfU  v.-;t;  iJendhcabon  numbers  on  an  attached  sheet. 

4      a\E  DESCRimON  OF  Pi  FE  OF  PRODUCT /RESULT  SOUGHT  FROM  FmCEN  (check  one) 

[~i  Ar.a!  vtj^l  report  d'aK.uig  of  individuals  /businesses  to  criminal  activity) 

O  Database  Extract^ 


ONfP      _ 


.,Titi.iiK«c  'T.  rfi'«-rs» 
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D 


INVESTIGATIVE  INFORMATION 


i       WSE^^lsLliir  w,i5<,i!>'^'^.--i;= 


a      Alt' o^rt;- agencies  pj-ucipadng  in  thii  iivr>ugation?      D    YES 
ir  s-  -  --vx^iY  


O    NO 


b.     l5  thij  a  narcoti.  s  srvr  >-ig,dQon? 

If  ves,  is  thib  an  aprr- *  ed  OCDETF case? 


D    YES 
D    YES 


Q    NO  (If  no,  goto  c>- 
D    NO 


Spxnr) '>pet>fdmg  (check one):    Q  Cocamc   Q  Haxiin  D    Marijuana  D    Othercontr  >lleJ  Mib^unv. 

K  'K  m<»io'  f  KTjs  of  vcHir  •■^v.-sHf,ation  toestaWishtheexistenceof  a  fir.in.~!.ii  violin,  >r\.  :•.■  e,   rrKiTKT  laundi-nng, 

tv.:<^  :*-<-rv^  V  ActXCE,  ir-.>-,>r'>ta«.,ete.)'  D    YES  3    NO 

For  non-drug  cases,  specify  category  of  investigation  (check  one): 

Z;    Finanaal  Institution  D  Money  Laundering  -  Nk>r  N  iri  i  ;k. 

□  (General  Financial  Crimes  (e.g.,  pubbc  or  political  corruption,  tax  or  a-rr  <  '  i  n  1 1  t  -N--    ftr  ) 

□  Other  General  Crimes  (e.g.,  firearms  violations,  terrorist  activity,  etc.) 

i  vn  ide  overview  of  criminal  activity  and  prindp^  ttatutory  vioi.!tlon(^ 

include  why  this  investigation  is  a  pnority  for  your  agency  and  II  cii..  .iu-MiTuiaiin  .iprott-ct^-J  bv  c^mivJ  lurv 

secrecy.   (Attach  additional  sheets  if  necessary.) 


■IKji 


f  )RINFOi' ^''  ^  i'tn\ 


REQUESTOR: 
NAME: 


Requestor  Case  No. 
TITLE: 


^CENCY:- 


TELEPHONE 


FS.X 


-\rDFE5S: 


quest  generated  from  a  Core  Qty  OCDETF  Office?  D     YES 


City 


-  tn'.>  r'A^uest  from  a  HIDTA-funded  Office? 

M:'n-iORIZ;\G  '  '-lOAL: 


Region 


D     YES 


D     NO 


D     NO 


\ .'.  \''' 


TITLE: 


i  :?'::■  K£SS- 


UMI 


_£rHO\E- 


FAX: 


rh-TJes<  that  RnCEN  query  these  naines  in  the  approprute  Uw  enfonxnenl  and  coomneraal  database,  indudmg  ' 
contauiirig  Bank  beciecv  Aa  mforavaQon  that  my  agency  may  lawfully  receive 


'  nr-ariTiai  d»«ib*«- 


SIGNATURE 


DATt: 


i'AfF:RA-_'RK»i'  :„  ^-1,  VN  A,  T  NOTICE:  Thstann»incom^ti*M»wnh<h*P«prrworkR«dtictMn  Aao(  I<i60  lofHiriM^- '» -o  ..-.»-- •i-m'r-.snop  r<»,T-*jrv'(.'<-.[-%.n.: 
to  r«^«*ts  rof  mvwoeaav^aswiWTxe  Tlw  imormabof)**T!l  beuMd  to  process  r«]u<sttror«ssi*uoof*nd  lonowmalsu«»j:.a  :^,'V-^''^  '  "**  ^\^^^isr-:r^  ..t  tris  in:i>"rac:or 
i»vo»unarv  The««imat«lav*rag»ometofilloutthnionri*JUaBr»ui«  hvoiit»»»CD«niri««sco»ioerT»i«)tt»»»c«r»qra*Ti)«'.rr>*.«t:n#-<'  of  nje«^?«a<*MiO' nmoh  vir; 
misto(TTi.p»*^4^d-*v-r-m»nts(nottn«ooiiipl«e«ltormHO  FinCE-\.383}N  hiru«l>rve,  Arlingior.  VA222Uj.ind  t^t  vJi..>c^.V,iiui«e3wtUini3  Bi-agi-  !  ap«r-w.>rt 

KeO'jC'or  •-  »      '•iWi'Ui-Tm    iVishiri^ton.  DC205(B 


■  1  ?  -  >:>:<■< 
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^\nCE/\^ 


FINANCIAL  CRIMES 
ENFORCEMENT  NETWORK 

3833  N  Faufa*  Dnve  Artirtglon  VA  ^22Cj 
TeteDhone  (703;  f:i6-0-:>;>0 

I'ifdst'  pnnt  iw  v."pi:  alt  inj.,  ttvm)'  » 


RNCEN  ACCESS  IDENTIFICATION  FORM 


TO:        FinCEN  Operations  Center 
3833  N.  Fairfax  Dnve 
Arlmgton,  VA  22203 

FYS  :^24-OS(>       CDMMFKC'i  \L 

FAX  {FT^-   324^2b       COMMERCIAL, 


DATE: 


1  800-SO5-BUCK 

703-51  MTTf. 


FRON1    (Ninjraircrx-yS  .^ 


FinCEN  Database  Access  Idennf  ut' 


Name:  (Last,  First) 
Social  Secaritv  #: — 


Badge  (c*  Credentials) 
M(^J»a"'s  Rrst  Nair»:  _ 


DOB: 

Title; 


Cuba- ^jedal  identifier—- 
!  ^wjwied  by  FinCEN 


;   Call  Bade  Nonnba-; 
Supervisor 


J L 


FAX 


area  code 


srura  lixiF 


SIGN  ATI, "R! 


DATE: 


(AudxinziAi  Rrrin-vnt.ihvc  IdcntifiiAj  Ah^v-e) 


F;nCEN  ■.,  tli  in--,urv  tiwit  aU  !nji,rni.it::  .ri  i ; 
pr(itivti_-d  hv  K\,l.".ii  iciws 


i:  r  IS  access  registrabon  will  r  -nx  ■  ^^a' at  all  times  and 


Thv  R'ppebt'ntabvL'  identifit'd  abovx-  l>  di-Mpuitxi  t;  iivjui,-vi  aiiJ  receive  FinCEN  dat.-  ■  >r  t*-tLii!  ,  m  «»•  requesting 
apenc>',  iuch  autixinzabon  ti>  indudc  diM  k>-^jbit  fia:ik  v\-n\-v  Al  t  Jju    We  also  certify  that  thib  indivi  i':.-:  "!».^--tc  tH. 
mirumum  perkmnui  secunt)'  nxjuiix'nvr.Ls  a>  .sUtiAJ  on  the  rv-viTv 


^IGNATCRF- 


DATE: 


Authi^nzaoon  Cant  tiki! 


•^Apoiv-v'  Head  AuthonzatKin) 

IJaU,'  Si>;namr',' 


(SeeReviTsc) 


•MP 
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Persoanel  Security  Requiiements 

1'  is  P  ir.CE.N  3  position  that  the  State 
agency  head  who  designates  the  FinCEN 
coordinatorfs)  for  the  particular  State 
shall  have  the  primary  responsibility  for 
ensuring  the  reliability  of  such  designees 
from  the  security  standpoint. 

General  guidelines  currently  being 
consideered  for  inclusion  in  a  Counter 
Narcotics  Information  Guide  under 
consideration  for  possible  issue  by  the 
Office  of  National  Drug  Control  Policy 
provide  that  background  investigations 
should  include  the  following  and  should 
be  updated  every  five  years; 
—State  and  Local  Indices  Checks 
— Pnor  Employment  Checks 
—Educational  Institution  Checks 
—Named  and  Unnamed  References 
—Credit  Checks 
—Drug  Screening 

These  are  strongly  suggested  by 
FinCEN,  but  are  not  mandatory.  FinCEN 
obviously  has  the  capabihty  of 
performing  a  number  of  record  checks 
through  its  own  sources.  Currently, 
FinCEN's  only  specific  requirements  are 
as  follows: 
1.  The  individual  must  be  a  law 

enforcement  officer,  criminal 

investigator,  or  intelligence  analyst 

supporting  criminal  investigations. 
2  The  individual  must  have  been  the 

subject  of  background  investigation 

including,  at  minimum; 
— criminal  history  check  (negative) 
—verification  of  identity,  including  full 

name,  DOB  and  SSN 
— fingerprints  on  file 

3.  The  individual  must  not  currently  be 
under  investigation  or  indictment  for 
any  criminal  offense. 

4.  The  individual  must  be  a  citizen  of  the 
United  States  for  general  access. 
However,  waivers  of  this  standard 
may  be  given  by  FinCEN  on  a  case- 
by-case  basis  in  extenuating 
circumstances  (e.g.,  where  certain 
foreign  nationals  or  resident  aliens 
v,ho  are  assisting  in  specific 
investigations  and  their  need  for 
access  is  deemed  cntical  to  the 
particular  case). 

Signature  of  the  Agency  Head  on  the 
FinCEN  Access  Identification  Form  is 
considered  certification  that  the 
identified  Authorized  Representative 
has  met  the  minimum  security 
requirements  as  outlined  above. 

Cancellation  of  Authorization 

It  is  the  responsibility  of  the 
participating  agency(8)  to  keep  the  list  of 
authorized  individuals  current.  FinCEN 
should  be  notified  immediately  if  an 
individual  who  has  been  given  access 
no  longer  needs  access  because  of  a 


change  in  duties  or  no  longer  meets  the 
secxirity  standards.  Each  agency  should 
keep  on  hand  a  copy  of  the  FinCEN 
Access  Identification  Form  for  each 
individual  authorized  by  the  agency 
head.  In  the  event  the  agency  wishes  to 
discontinue  authorization  for  a 
particxilar  individual  for  any  reason,  the 
form  should  be  Immediately  Faxed  to 
FINCEN  with  the  "authorization 
cancelled"  section  at  the  bottom 
completed,  showing  the  date  and 
signatiire  of  the  head  of  the  agency/ 
office. 

Privacy  Act  Information 

The  following  is  provided  pursuant  to 
Section  3  of  the  Privacy  Act  of  1974  (5 
U.S.C.  522a(e)(3)): 

Sohcitation  of  this  information  is 
made  pursuant  to  31  U.S.C.  321(b).  The 
information  will  be  used  to  verify  the 
identity  of  persons  requesting 
information  from  the  Department  of  the 
Treasury,  Financial  Crimes  Enforcement 
Network  ("FinCEN")  and  shall  only  be 
used  by  Federal  officials  for 
Identification  purposes.  Failure  to 
discuss  this  inJFormation  may  result  in  a 
denial  of  the  respondent's  query. 


By  the  Office  of  Thnft  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary 
(FR  Doc.  92-6428  Fiied  4-10-92:  8:45  am) 

BILLING  COO€  «720-01-li 


Ukrainian  Federal  Savings  and  Loan 
Association,  Ptiltodelphla,  PA; 
Appointment  of  Consef  vator 

Notice  13  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
(d)(2]  (B]  and  (H)  of  the  Home  Owners- 
Loan  Act,  the  Office  of  Thnft 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Ukrainian  Federal 
Savings  and  Loan  Association. 
Philadelphia,  Pennsylvania,  on  March 
12,  1992. 

Dated:  Apn!  6, 1992. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y,  W'ashinglon. 
Corporate  Secretary 
[FR  Doc.  92-842-  Filed  4-10-92,  8:45  am) 

BltUNG  COO€  «T?O-0i-«l 


P  ii>  Trt  nrk  Reduction  Act 

This  form  is  in  compliance  with  the 
Paperwork  Reduction  Act  of  1980.  Its 
purpose  is  to  obtain  information 
necessary  to  verify  the  identity  of 
persons  requesting  FinCEN  assistance. 
The  furnishing  of  this  information  is 
voluntary.  The  estimated  time  to 
complete  this  form  is  10  minutes.  If  you 
have  comments  concerning  the  accuracy 
of  this  time  estimate  or  suggestions  for 
simplying  this  form,  please  send  your 
comments  (not  the  completed  form)  to; 
FINCEN,  3833  N.  Fairfax  Drive. 
Arlington,  VA  22203,  and  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (1505-xxxx), 
Washington,  DC  20503. 
[FR  Doc.  92-8050  Filed  4-10-fl2;  8:45  am) 

BHJJMO  COOe  M10-26-W 


Office  of  Thrift  Suoervlston 

CarfoiitO'"  Hoffiestead  Association, 
f-A,  Appvi-'ii'-ent  of  Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
(d)(2)  (B)  and  (K)  of  the  Home  Owners' 
Loan  Act,  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Carrollton  Homestead 
Association.  F.A.,  New  Orleans, 
Louisiana,  on  March  13, 1992. 

Dated:  April  t,  1992. 


Augusta  Federal  Savings  Association; 
Notice  of  Replacement  of  Conservator 
With  a  Receh/er 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(Fl  of  section  5  [d)(2]  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thnft 
Superivison  duly  replaced  the 
Resolution  Trast  Corporation  as 
conservator  for  Augusta  Federal  Savings 
Association,  Baltimore,  Maryland 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  March  20,  1992. 

Dated:  Apnl  6,  1992. 

By  the  Office  of  the  Thnft  Supervision. 

Nadine  Y.  Washington, 

Corporate  Secretary. 

[FR  Doc  92-8423  Filed  4-10-92;  8:45  am) 

BiuJHG  coot  «^20-0^-^l 


AmeriFirst  Federal  Savings  Bank; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
{F]  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thnft 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  AmeriFirst  Federal 
Savings  Bank.  Miami.  Flonda 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  March  20, 1992; 

Dated:  Apnl  6,  19«: 


Federal  Register  /  Vol.  57.  No.  7-i   /  Monday,  Apni  l:l  19^2  /  N'otires 


12S57 


Ev  the  Office  of  Thrift  Suppr\-i8ion. 
Nadine  Y.  Washington. 

Corporate  Secretary 

(FR  Doc.  92-8425  Filed  4^  ;  ,>  mZ.  8:45  am) 

BILLING  CODC  S720-01-M 


BeU  Federal  Savings  Bank;  Upper 
Darty,  PA;  Replacement  of 
Conservator  WItti  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  containea  m  subdivision 
fF)  of  section  5(d!{2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conser\-ator  for  Bell  Federal  Savings 
Bank,  Upper  Darby,  Pennsylvania 
("Association"),  with  the  Resolution 
Trist  Corporation  as  sole  Receiver  for 
the  Association  on  March  20,  1992 

Dated  April  6.  1992, 
D>  -he  Office  of  Thnft  Supervision. 
Nadine  Y,  Washington, 

Corporate  Secretary 

(FR  Doc  92-^14  Filed  4-l(>-fl2,  8-45  dmi 

BILLING  CO0£  «72O-01-« 


Carrollton  Homestead  Association; 
Appointment  of  Receiver 

Notice  IS  hereby  given  that,  pursuant 
to  the  authority  contained  m  section 
5(d)(2;(C)  of  the  Home  Owners  Loan 
Act.  the  Office  of  Thrift  Supen'ision  has 
duly  appointed  the  Resolution  Tnisf 
Corporation  as  sole  Receiver  for 
Carrollton  Homestead  Association.  Nevv 
Orleans,  Louisiana,  OTS  No,  3605,  on 
March  13, 1992. 

Dated:  April  6, 1992. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y  Washington, 

Corporde  Secrstary. 

[FR  Doc.  92-6433  Filed  4-10-92;  8:45  am] 

BILUNQ  COOe  87?O-01-«l 


Central  Federal  Savings  Bank; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pu.rsuant 
to  the  authority  contained  in  subdivisio:-: 
(F)  of  section  5(d)(2)  of  (he  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Central  Federal  Savings 
Bank.  Mineola,  New  York 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  Ma.Tih  :3  1992. 
Dated:  April  B  uw: 


By  the  Offic*  of  Thrift  Suppr\  is.  ,n. 
Nadine  V.  Washington. 
Corporate  Secretary. 
(FR  Doc.  92-6419  Filed  4-10-92;  8:45  am] 

BILLING  CO0€  67JCM!i-M 


Colonial  Federal  Savings  Bank; 
Replacement  of  Conservator  With  a 
Receiver 

N  it;(  e  IS  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 

Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Colonial  Federal 
Savings  Bank.  Cranston,  Rhode  lsia-,:i 
("Association),  with  the  Resoluboo 
Trust  Corporation  as  sole  Receiver  for 
the  .Association  on  March  13  :99Z. 

Dated:  April  6. 1992. 
B\  the  Office  of  Thrift  Supervision. 
Nddme  Y   Washington. 

Corporate  Secretar) 

(FR  Doc,  92-8417  Filed  4-lfv-fi:  e  4.5  am) 

BI.,^1NQ   COD€  «T«M)'-« 


Connecticut  Savings  and  Loan 
Association,  F.A.;  Replacement  o» 
Conservator  WItti  a  Receiver 

Notice  IS  hereify  giver,  thn.   'pursuant 
to  the  authority  contained  m  8ut>djvision 
(F)  of  section  5(dj(2!  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thnf; 
Supervision  duly  replaced  ttie 
Resolution  Trust  Corporation  as 
Conservator  for  Connectinj'  Sr.vir.ub 
and  Loan  Association.  F.A.,  Hdrtiord, 
Connecticut  ("'Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
February  7, 1992. 

Dated:  April  6, 1992. 

By  the  Oflice  of  Thrift  Supervision. 
Nadine  Y  Washington, 
Corporate  Secretary. 
(FR  Doc.  92-8437  Filed  4-10-92;  8:45  amj 

BIcLINQ  coot  e7»-0i-4i 


CorEast  Federal  Savings  Bank; 
Replacement  of  Conservator  With  a 

Receiver 

Notice  lb  hereby  given  tr-.tn.  pur.surtrT 
to  the  authority  contained  ir  subdiv!s;;>r 
IF)  of  Section  5(d|(2)  of  thf;  Ho.Tie 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  CorEast  Federal 
Savings  Bank,  Ric  hmond.  Virginia 
("Association"),  with  the  Resolution 


Trust  Corporation  &h  s  .h  Keceiver  for 
the  Association  on  March  6, 1992. 

Dated:  April  6, 1982. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  92-8429  Filed  4-10-92;  6:45  am] 
BtujNQ  COK  srao-oi-M 


Far  West  Savings  and  Loan 
Assoctatton,  F,A.,  Replacemerrs  o' 
Conservator  Wrttt  a  Recetver 

Notice  is  hereby  given  mat  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
OwTiers'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Tn.st  Corp<irn*i(<n  ae 
Conservator  f  >t  f  ,r\V.  s-  V,ving8  and 
Loan  ,A,!is. ..  :h'  /n  i-  .\    Nfwport  Beach, 
Caliiuriwa  ;  '/Vi&ocihii;)!':    ,  wth  the 
Resolution  Trust  Corp  tn      ;   as  sole 
Receiver  for  the  Assoaation  on  March 
20.1992. 

Dated:  April  6. 199Z. 

By  the  Office  of  Thrift  Supervision. 
Nadine  V  \^  n'-hrngton. 
Corporate  Secretary. 
[FR  Doc.  92-8421  Filed  4-10-02;  B;45  am] 

BILLMQ  CODE  STIO-OMI 


isf  Ohio  Savings  Bank.  F^A^St 
Bernard.  OH;  Appointment  of  Recetver 

Notice  lb  jittcu>  givtii  Uial.  puiSuuiK 

to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Ist 
Ohio  Savings  Bank,  F.S.B.,  St  Bernard. 
Ohio,  OTS  No.  3011,  on  March  13. 1992. 

Dated:  April  &  19S2. 

By  the  Office  of  Thrift  Supenrision. 
\  ,idi"i*'  ^    V"v  a^li,.Ti),'t,'  *r 
Corporate  Secretary. 
[FR  Doc  9.'-W  ■:  nil'."  4-10-82:  e:45  am] 
BIUJMQ  cooi  trsa-ci-m 


Guaranty  Federal  Savings  Association. 
Warner  Robins.  Georgia;  Replacement 
of  Conservator  With  a  Recetver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners"  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Guaranty  Federal 


12858 


Federal  Register       Vol.  57,  No. 


\<: 


April  13.  1992  /  Notices 


Savings  Association  Warner  Robins, 
Georgia  [Association"),  with  the 
R-^solution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  March 
13. 1992. 

Dated:  April  6. 1992. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  92-6418  Filed  4-10-92;  8:45  am] 

BILL  NG  CO0€  s-io-:--*! 


Home  Federal  Savings  Bank. 
Replacement  ot  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section  5 
(d)  (2)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
replaced  the  Resolution  Trust 
Corporation  as  Conservator  for  Home 
Federal  Savings  Bank.  Salt  Lake  City, 
Utah  ("Association"),  OTS.  No.  8849, 
w.th  the  Resolution  Trust  Corporation 
a^  sole  Receiver  for  the  Association,  on 
February  27. 1992. 

Dated;  April  6, 1992.  ! 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington,  I 

Corporate  Secretary. 
[FR  Doc.  92-«435  Filed  4-10-92;  8;45  am) 

BIULIMG  COO£  37?O-0t-tl 


Jefferson  Federai  Savings  and  Loan 
Association,  FA.  Birmingham.  AU 
Replacement  of  Conservator  WItti  a 

Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Jefferson  Federal 
Savings  and  Loan  Association,  F.A.. 
Birmingham,  Alabama  ("Association"), 
with  the  Resolution  Trust  Corporation 
as  sole  Receiver  for  the  Association  on 
March  13, 1992. 

Dated  April  6, 1992. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  92-8418  Filed  4-10-92;  8;45  am) 

BIUJ»W  COOC  »720-01-l« 


Irving  Federal  Savings  ano  Loar 
Association;  Replacement  o* 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
;F]  of  section  5(d)(2)  of  the  Home 
Ov.-ner3  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Irving  Federal  Savings 
and  Loan  Association,  Paterson.  New 
lersey  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
February  21. 1992. 

Dated:  April  e,  1992. 
By  'he  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 

Ccrporate  Secretary. 

[FR  Doc.  92-&420  Filed  4-10-92;  8:45  am] 

BiLiiNQ  cooe  i^-K-C'-m 


Dated:  April  6. 1992. 
B\  'he  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 

Corporate  Secretary 

[FR  Doc.  9:-8431  Filed  4-10-92;  8:45  am] 

BILUNQ  COO€  87?*-OV-M 


Mopycof  Federal  Eiavings  Bank; 
Repiacervrt  o*  Conserva'cr  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Monycor  Federal 
Savings  Bank,  Barron.  Wisconsin 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  March  13, 1992. 

Dated  April  8, 1992. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  92-8430  Filed  4-10-92;  8:45  am] 

B>LL:»*G  COOC  «720-01-«l 


Nevirton  Savings  Bank,  FSB  Fairfield, 

NJ   Repiacem?R»  o<  Conservator  With 

a  Receiver 

•Notice  Hereby  given  that,  pursuant  to 
the  authority  contained  in  subdivision 
(F)  of  5  5(d)(2)  of  the  Home  Owner's 
Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Newton  Savings  Bank, 
FSB,  Fairifeld,  New  Jersey 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  March  20, 1992. 


Replacement  of  Conservator  Wftfi  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 

to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Dav>'  Crockett  Federal 
Savings  Association,  Crockett,  Texas 
("Association")  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
(he  Association  on  March  6,  1992. 

Dated:  April  6,  1992. 
By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 

Corporate  Secretary. 

[FR  Doc.  92-&436  Filed  4-10-92;  8  45  am] 

BILUMG  COOC  8720-0 1-M 


Replacement  of  Conservator  With  a 
Receiver 

Notice  IS  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Burleson  County 
Federal  Savings  .Association.  Caldwell, 
Texas  ("Association")  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
February  27, 1992. 

Dated:  Apnl  6,  1992. 

By  the  Office  of  Thnft  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretory. 
:FR  Doc.  92-8438  Filed  4-10-92.  8  45  am] 

BILUNQ  COOC  8720-01-M 


Security  Federal  Savings  and  Loan 
Association;  Waterbury,  CT; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdmsion 
(F]  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thnft 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Security  Federal 
Savings  and  Loan  Association, 


UMI 
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Waterbury.  Connecticut  ("Association") 
with  the  Resolution  Trust  Corporation 
as  sole  Receiver  for  the  Association  on 
March  20. 1992. 

Dated.  Aprii  6,  1992. 
By  the  Office  of  Thnft  Supervision. 
Nadine  Y.  Washington, 

Corporate  Secretary. 

[FR  Doc.  9:-B412  Filed  4-10-92;  8:45  am] 

BILUHQ  COO€  6T2O-01-4I 


Springfield  Federal  Savings 
Association;  Springfield,  PA; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  IS  hereby  given  tha'..  pursuant 
to  the  authority  contained  in  subdivision 
fF)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Springfield  Federal 
Savings  Association.  Springfield, 
Pennsylvania  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  March 
20.  1992. 

Dated:  April  8,  1992. 
By  the  Office  of  Th.rif!  Supervision. 
Nadine  Y.  Washington, 

Corporate  Secretary: 

[FT?  Doc  92-&415  Filed  4-10-0:  g  45  am) 

BJtU»^.^>OE  S730-01HII 

^    kJ — ^ 


TnjStbartk  Federal  Savings  Bank; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuan! 
to  the  authority  contained  in  subdivision 
(F)  of  Section  5(d)(2)  of  the  Hone 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  du,y  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Trustbank  Federal 
Savings  Bank.  Tysons  Corner,  'Virginia 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  March  20, 1992. 

Dated.  April  6. 1992. 

By  the  OfTice  of  Thnft  Sapervision, 
Nadine  Y.  Washington, 
Co-porate  Secretary: 
[FR  Doc  92-8426  Filed  4-1(>-92;  8:45  am] 

BiLilWG  COO€  ST2O-01-II 


Ukrainian  Savings  and  Loan 
Association.  Philadelphia,  PA; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 

to  the  authority  contained  in  Section 
5(d);'2)!C)  of  the  Home  Owners  Loan 
Act,  the  Office  of  Thrift  Supervision 


duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Recencr  for 
Ukrainian  Savings  and  Loan 
Association.  Philadelphia.  Pennsylvania. 
on  March  12.  1992, 

Dated  April  6,  1992. 

By  the  Office  of  Thrift  Supervisioa 
Nadine  Y.  Washington, 
Corporate  Secrcta-y 
[FR  Doc,  92-8434  Filed  4-10-92;  a45  am] 

BILUNG  COOC  B7X^-C^-tt 


Western  Savings  and  Loan 
Association;  Glenvlew,  IL 
Replacement  of  Conservator  With  a 
Receiver 

.N'otice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(Fj  of  section  5(d)(2)  of  the  Home 
Owner's  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Western  Savings  and 
Loan  Association.  Glenview,  Illinois 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  March  20.  1992. 

Dated:  April  6,  1992 

By  the  Office  of  Thrift  Supervision, 
Nadine  Y  Washington, 
Corporate  Secretary. 
[FR  Doc  92-8413  Filed  4-10-92;  8:45  am] 

BIU-ING  CODE  672<M)1-« 


[AC-16;OTSNo  0903) 

Dolton-Rlverdale  Savings  and  Loan 
Association,  Dolton,  IL;  Final  Action; 
Approval  of  Conversion  Application 

Notice  IS  herebv  given  that  on  March 
16, 1992,  the  Office  of  the  Chief  Counsel. 

Office  of  Thnft  Supervision,  acting 
pursuant  to  delegated  authority. 
approved  the  application  of  Dolton- 
Riverdale  Savings  and  Loan 
Association,  Dolton,  Illinois:  for 
perrriission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  information  Ser\iccs  Division 
Office  of  Thrift  Supervision.  1776  G 
Street,  NW  ,  Washington,  DC  20552,  and 
the  Office  of  Thrift  Supervision.  Central 
Regional  Office,  111  East  Wacker  Drive, 
suite  800,  Chicago,  Hlinai,p  (ywv)]-4360. 

Dated:  April  6.  1992. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y,  Washington, 
Corporate  Secretary. 
[FR  Doc,  92-«422  Filed  4-10-92;  8:45  am] 

BILLINO  CODE  «7?0-0i-*l 


tAC-15:  OTSNo,  26881 

Superior  Federal  Bank,  F.S.B,,  Fori 

Smith,  Arkansas;  FIna!  Action. 
Approval  of  Voluntary  Supervisofv 
Conversion  Application 

Notice  is  hereby  given  that  on  March 
20. 1992.  the  Director  of  the  Office  of 
Thrift  Supervision  or  his  designee 
approved  the  application  of  Superior 
Federal  Bank.  F.S.B..  Fort  Smith. 
Arkansas,  for  permission  to  convert  to 
the  stock  form  of  organization  in  a 
voluntary  supervisory  conversion. 
Copies  of  the  application  are  available 
for  inspection  at  the  Information 
Services  Division.  Office  of  Thrift 
Supervision,  1776  G  Street.  NW.. 
Washington.  DC  20552.  and  the  Midwest 
Regional  Office.  Office  of  Thrift 
Supervision.  122  W.  John  Carpenter 
Freeway,  suite  600.  Irving.  Texas  75039. 

Dated:  April  6. 1992. 

By  the  GfTice  of  Thrift  Supervisioa 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  92-8424  Filed  4-l&-«2:  8:45  am] 
wujNO  cooE  trao-oi-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974:  Report  of 
Amended  Matching  Program 

AGENCY;  Dtparinieiil  ui  '.  tic-rans 

Affairs. 

action;  Notice. 


Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  [VA) 
intends  to  conduct  a  reciirring  computer 
matching  program  matching  Social 
Security  Administration  (SSA)  records 
of  Black  Lung  benefit  recipients  with  VA 
Pension  and  parents'  dependency  and 
indemnity  compensation  records. 

The  goal  of  this  match  is  to  Identify 
VA  benefit  recipients  who  are  also 
receiving  Black  Lung  benefits  payments 
reportable  to  VA  as  countable  income. 

The  Department  of  Veterans  Affairs 
(VA)  plans  to  match  records  of  veterans 
and  surviving  spouses  and  children  who 
receive  pension  and  parents  who 
receive  dependency  and  indemnity 
compensation  (DIC)  from  VA  with 
records  of  Blank  Lung  benefit  recipients 
maintained  by  the  Social  Security 
Administration  (SSA).  The  match  with 
SSA  will  provide  VA  with  data  from  the 
SSA  Black  Lung  Payment  Master  File. 
VA  will  use  the  data  to  update  the 
master  records  of  VA  beneficiaries 
receiving  income  dependent  benefits 
and  to  adjust  VA  benefit  payments  as 
prescribed  by  law.  Currently. 
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ir.forrr.a nor,  abc;:'  a  \'.\  'jfr)e'-  i.i-\  •» 
re<::*!pt  of  Black  Lur*  h'-r.-if:-'*   s 
obtained  from  reponns?  by  tnf- 
beneficiary.  The  prowsed  T.a',  h.ris: 
program*  wili  enab,?  V^.  "^  er'ii;-*:- 
acc'jrate  rppcrtiag  cf  SSA  Birt'  .••  Iw-k 
benefits 

Records  to  be  mo*;:-^-'"':  '^S-*,  as 
"scurce  agency"  wiU  p'-n%-..if»  BiackLung 
ber^eTit  payment  tnf'-inna'.or!  *-  ^t,  ♦^*> 
systems  of  records  nt^s^'gr-h^fd  iS  B,n  r 
'Uir.R  Payment  System  KliS'S-^.X  OSF 
09-60-0045  coRtainrd  ,r;  th^  F>- v  i  \   \.. ' 
Issuances.  1388  coirpii.-.-;."-   \'  '1-J7-'"  i 
pije  467,  nrvatched  S2a;ns*  t,^  V  ■^, 
system  of  records,  Compersa-   '^ 
ppr.sion,  Educanon  sirsd  Rt=hr--i   •■r'  ■■- 
Records— VA  i5a  V\  zrz:    -nrra^ntd 
:n  the  Pnvacy  Act  Lssi:ar-';s,  V4fi« 
compilation.  Voiume  U.  p--*j;e«  ai.T-a22 
a-d  as  amended  at  Federal  Regi««eT  :>a 
F"R  15667  in  accoraance  w:th  Titip  5 
L'.S.C.  subsection  SS2a  >, :  2 '!  a r,  i    r : , 
copies  of  the  ag'e*"  ent  b-*?  Dt.r ,;  sent 


to  bote  li:)u.st'S  ..!  iA)r:g^f^s  and  to  the 
Office  of  ManajjeiTUTst  nr.J  BuOjiP*^ 

This  notice  .s  prnvaied  in  ac-crdante 
with  the  provisions  :if  'v<^<  f'-nacy  Act  of 
1974  as  amended  b>  Pubiu  Uw  l(X>-503 

The  match  is  estimated  tc  s:ar*  Apn; 
1, 1992,  but  will  start  no  sooner  tnan  :Kj 
days  h'*>'  :   '• '     ition  of  thisno:.- e  ;: 
the  FeOerai  Register,  or  30  days  r't- 
copies  of  this  notice  and  the  at:  "f-e-' 
of  the  parties  is  8tibTr.1**pd  '    C:  -s'phs 
and  the  Office  of  M   r   K'^rri*-::  ar.'.* 
Budget  whichever  is  later,  and  end  n-t 
more  than  18  months  after  the 
agreement  is  properly  implemer.fi  I  y 
the  parties.  The  involved  agencies  Data 
Integrity  Boards  (DIB)  may  extend  ths 
match  for  12  months  provided  the 
agencies  certify  to  their  DIBs  w-'hin 
three  months  erf  the  end  ng  datt  ;  f  ht 
original  match,  that  the  matching 
program  will  be  conducted  without 
change  and  that  the  matching  program 


has  been  conducted  in  comphance  with 

the  original  matching  program. 

ADDRESS:  Interested  individuals  may 
comment  on  the  proposed  matches  by 
writing  to  the  Director.  Compensation 
and  Pension  Service  (21).  Department  of 
Veterans  Affairs.  810  Vermont  .Avenue 
N'W    Washington.  DC  20420. 

FOR  FURTHER  IHFORIKATKWI  COMTACT: 

David  G  Spivey  (2133),  (202)  233-3504, 
SUPPtEMENTARV  INFORMATtOW:  This 

■.rformation  is  required  by  titie  5  L'.S.C 
subsection  552a(e](12),  the  Privacy  Act 
cf  19"4.  A  copy  of  this  notice  has  been 
provided  to  both  Houses  of  Congress 
and  the  Office  of  Management  and 
Budgf-t, 

ApprtjvfHl   April  6.  1992. 
Edward  J.  Derwinski. 

SecrfUiy  of  Vetercrs  Affc.rs. 

\VR  Dc;c.  92-8395  Filed  +-10-B2.  8.45  air.] 
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This   sectHDn   of   the   FEDERAL    REGISTER 
contains   notices   of   meetings   published 
undef  the   "Government  in  the  Sunshine 
Act"   (Pub.    L    94-409)    5   USC    552b|e)(3) 


COMMODITY  CREDtT  CORPORATION 

TIME  AND  DATE:  10:00  a.m  .  April  16, 

1992. 

PLACE;  Room  104-A  Administration 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1  Minutes  of  Open  Meetms  of  Ociobc  'll 
\  Ml 

2  Mpmorandum  re  l.'pdate  of  CoTLrr,odi!> 
Credi!  Corporation  (CCC)-Owned  Inventorj 

3,  Memorandum  re:  Transfer  of  Funds  fron: 
Commodity  Credit  Corporation  (CCC!  to 
USDA  and  Other  Agencies  for  Fisr.dS  Yea.^* 
1990,  1991,  and  1992, 

4  Docket  CZ-329,  Commodity  Credit 
Corporation  Agreements  with  the 
Enviromental  Protection  Asency,  States  and 
Local  Governments  for  1992  and  Suhsequern 
Years 

5.  Memora.ndum  re:  CCC  Stocks  Available 
for  Donation  Overseas  Under  Section  4161b i 
of  the  Agricultural  Act  of  1949  in  Fiscal  Year 
1992. 

6.  Memorandum  re:  GSM-102  and  GSM- 
103  Export  Credit  Guarantee  Country 
allocations  for  Fiscal  Year  1992 

7.  Resolution  re:  CZ-26a  Resolution  No  29 
Amendment  1,  Ratification  of  Commodities 
Available  for  Public  Law  480  Dunng  Fiscal 
Year  1992, 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  James  V.  Hansen, 
Secretary',  Commodity  Credit 
Corporation,  Room  3603  South  Building. 
U.S.  Department  of  Agriculture,  Post 
Office  Box  2415,  Washington.  DC 
20013:  telephone  (202)  690-0490 

Dated:  Apnl  8.  1992, 
James  V.  Hansen 

Secretary.  Commodity  Credit  Corporation. 
[FR  Doc.  92-8527  Filed  4-8-92.  4:48  pm] 

BIUJNO  CCX)C  3410-0$-W 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10  am,  Wpdncsday. 
Apnl  15,  1992 

LOCATION:  Room  ,556.  Westwood 

Towers,  5401  We-stbard  Avenue. 
Be'hosda,  Marydand. 
STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED:  M  ,1  Ye;,r 

Re\'ievi', 

The  staff  will  brief  the  Cc^niniission  on 
FT  1992  mid-year  review  issues. 
For  a  Recorded  Message  Containing  the  ' 
I,.atpst  Agenda  Information,  Call  {301J 
5(>M)~(.)9. 

CONTACT  PERSON  FOR  ADDITIONAL 

information:  Sheldon  D,  Butts,  Office 
of  the  Secretary-,  5401  Westbard  Ave., 
Bethesda,  Md.  20207  (301)  504-0800. 

Diited,  Apnl  9  \mz. 
Sheldon  D.  Butts, 

Lkp.ity  Secretary. 

\VR  Doc,  92-6575  Filed  4--9-9:  2:05  am] 

BILU»W  CODE  635S-01-*! 


UNITED  STATES  POSTAL  SERVICE  BOARD 
OF  GOVERNORS 

Notice  of  Vote  to  Close  Me('tir:,c 

At  its  meeting  on  April  6,  1992.  the 
Board  of  Governors  of  the  United  States 
Postal  Service  voted  unanimously  to 
close  to  public  observation  its  meeting 
scheduled  for  May  4.  1992.  in 
Washington,  D.C.  The  members  w:]; 
consider  the  Postal  Rate  Commissiiin  s 
Opinion  and  Recommended  Decision  in 
Docket  No  MC91-1.  Pre-Barcoded  Flats 
Discounts. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvardo,  Daniels,  del  Junco, 
Giesemer.  Mackie.  Nevin.  Pace, 
Setrakian  and  Winters:  Deputy 
Postmaster  Genera!  Coughhn.  Secretary 
to  the  Board  Hams  and  Genera:  Couse! 
Hughes, 

The  Board  determined  that  pursuant 
to  section  552btcJ[3J  Title  5,  United 
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States  Code,  and  section  7.3(c)  of  Title 
39,  Code  of  Federal  Regulations,  this 
portion  of  the  meeting  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  [5 
U.S.C.  552b(b)]  because  it  is  likely  to 
disclose  information  in  connection  with 
proceedings  under  Chapter  36  of  Title 
39,  United  States  Code  (having  to  do 
with  postal  ratemaking,  mail 
classification  and  changes  in  postal 
services),  which  is  specifically  exempted 
from  disclosure  by  section  410(c)(4)  of 
Title  39,  United  States  Code. 

The  Board  has  determined  further  that 
pursuant  to  section  552(c)(10)  of  Title  5, 
United  States  Code,  and  section  7.3(j)  of 
Tide  39,  Code  of  Federal  Regulations, 
the  discussion  is  exempt  because  it  is 
likely  to  specifically  concern 
participation  of  the  Postal  Service  in  a 
civil  action  or  proceeding  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing.  The  Board 
further  determined  that  the  public 
interest  does  not  require  that  the  Board's 
discussion  of  the  matter  be  open  to  the 
public. 

In  accordance  with  section  552b(f){l) 
of  Title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  his  opinion  the  meeting 
may  properly  be  closed  to  pubhc 
observation  pursuant  to  section  552(c)(3) 
and  (10)  of  Title  5.  United  States  Code: 
section  410(c)(4)  of  Title  39  United 
States  Code;  and  section  7.3(c)  and  (j)  of 
Title  39,  Code  of  Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  f2021  ?RIV4R00. 
Ua^id  y  Harm., 
Secretary. 

[FR  Doc.  9:^V>;:fi  F  ;.  '  4-9-92:  3:59  pm] 
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Corrections 


"'l^s   secixx    7t    T'e    f£D£.RA^    -■  ECsi5lfcH 
contains   ecitof:?.!    csx'sctiCirs    ^<    ;xpvt<x,5*v 

ccrecticns   a'y   p'eca/e^   tv    "^    '""■.■«  o< 
t^e   Peoe^!   Pegrste*-    age^c>    r'-ca-v' 
con-ections   9'e   iss^je^    as    s«5ro' 
aocumems    and   aooeaf   t    ft>e   ftoc-'-c  a'- 
oocume'^t   c?*9qo<"es   e'sew'^re   .r.   ;r* 


DEPARTMENT  0^  COMMERCE 

Internattora!  Trade  Atfmlnist'atio" 

tA-S57-e05!  I 

PreHiTunary  Oetermtnatior  of  Sates  at 
Less  Than  Fair  VaH*«  arxl 
Postpon«mefit  of  Ftnai  Deter mtnattoru 
Extru<3ec)  RubOer  Ttwea<i  Prom 
Malaysia 


Currect.'un 


I 


9  606.60,  in  the  fourth  Hne.  insert  "15" 
before  "atmospheres.". 


BtUma  CODE  1S0M1-O 


In  notice  doc  iment  92-7bv>4  Degmnuag 
on  page  11287.  in  the  issue  of  Thursday, 
April  2, 1992.  make  the  follow ng 
correction; 

On  page  11288,  in  the  seconc  commr 
after  the  secort!  :  i-azraah  un6m  the 
heading  Such  or  'jLmiJar  Cocnpartiiona 
remove  all  text  in  the  r'-'i'  "  *h«! 

r  .--1 1 »» m  n 

^ I- 

BfLLifW  coot  !»»-«' -O 


DEPARTMENT  Of  HEA^-^H  AND 
HUMAN  SERVICES 

Food  and  Orjg  Admmtstratior 

21  CFR  Part  606 

(Docket  No- 92N-0U1 

Biological  Tecfinical  Amendrr.eni 

Correction  i 

5  606.60     [Corrvctefi] 

Ir.  rule  document  92-7583  appearing  on 
page  11283.  in  the  issue  of  Thursday, 
April  2, 1992,  in  the  third  column,  in 


DEPAPTMEN''  Of  HEftLTW  AND 

HUMAN  se«¥k;es 


an  arc 


Ac 


93J 


ni.^t'atjon 


tdent'Tv  Stan'UBrxi:  Extension  and 
Arnendmen*  o«  temporary  Permit  tor 

M  a '  !<■»?■  '''  P  S  • ' '"'  c 

Correction  . 

Ini)   '  -f  iiJC'imerst  92  5514  W^inn^rs 
on  page  tvwc,  -n  the  !s«u€  of  Tuesdey 
March  10.  1  '^iZ.  rriAke  the  followinjB 
corrections 

1.  On  p«t«  *«Kl  Sn  'he  tiiird  colu^Tin. 
under  tuwuMrr.  tn  th«>  seven ;n  line, 
•*th«t"  fhouk!  read  "thaf 

Z  C)r  p*tg«  t»461   ti^  •".?  ;;rst  column, 
tind«r  «iiP^iJi*t»fTA.RY  information:,  in 
fh«  foMfth  p«rn)ifrHpr    .i,    ■,-■  ■•^f"  '  "  ,i  line, 
Tioiify  ■  w-as  .T.isspeiled. 

i  !  t:  '  be  *ame  page,  in  the  second 
c  ;  umn    n  the  first  full  paragraph,  in  the 
sev-nUi  line,  "rulemaking"  was 
:ie!ied. 


DEPARTMENT  Of  MCAITW  AND 
HUMArt  SERVICES 

f  oocf  and  CVufl  Admintstrstton 
'Docfc»<  Ho.  sor-owii; 

MH«i«,  «r>c...  Fang  of  Food  Additive 
PetttkKi 

Corrfc'ion 

!r.  ')or:(f  ..VM.urnent  92-5595  appearing 
r;  pai<f  ^t>(j  in  the  issue  of  Tuesday 
Md--cii  10.  1992,  in  the  third  column,  in 
the  sixth  line,  "(21  CFRF  172.133)" 
should  read  "(21  CFR  172.133)". 

■ujNa  cooe  tsos-oi-o 


Fe<l«ral    Register 
Vol.  57.  No.  71 
Monda\    Apni  13,  199; 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
;  Docket  Ho.  91  ^M)»1] 

Order  for  Transitional  Class  111 
Devices;  Submission  of  Safety  and 
Effectiveness  information  Under 
Section  520(rX5KA)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act; 
Reopening  of  the  Reporting  Period 

Correction 

In  ni-*;'P  docurr.ent  32-5513  beginning 
on  page  t4fa2  in  the  issue  of  Tuesday. 
March  10.  lfW2.  make  ih.e  foUowmK 
corrections: 

1  C3r  page  8462,  in  the  third  column. 
the  siibiect  heading  should  read  as  set 
forth  above 

2.  On  page  8463,  in  the  first  coiunin.  in 
the  second  paragraph,  in  the  ninth  line 
from  the  bottom,  "misunderstanding" 
should  read  "misunderstandings". 

3.  On  the  same  page,  in  the  sarriP 
column,  in  the  last  paragraph,  in  thfi  '"if'h 
line  from  the  bottom,  "transitional    was 
misspelled. 

BILUNQ  cooe  1S0S-0>-O 


DEPARTMENT  OF  THE  INTERtOR 
Bureau  of  Land  Management 

!  OR-943-421A-10;  GP2-177;  OR-4«136! 

Proposed  WIttidrawal  and  Opportunity 
for  Put>iic  Meeting;  Oregon 

Correction 

In  notice  document  92-6802  appe,jr:ng 
on  page  10367,  in  the  issue  of 
Wednesday.  March  25,  1992.  make  the 
following  correction; 

In  the  second  column,  under 
SUPPLEMENTARY  INF0RII«AT»O»r..  in  the 
seventh  hne,  "20  U.S.C."  should  r*'ad  "30 
U.S.C." 

BiUJMO  cooe  15OS-01-O 
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Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 
Index,  finding  ti^js  "i 


information 


202- 


Piibhc  inspection  df's>. 

Correc!:or.s   !o  pui;:!:sTei::  documents 

Document  drafttni?  tnforrrLahor; 

Code  of  Federal  Reguiatlons 

Index,  finding  aids  a  ger.i-riii   ii.iormdiian 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.] 
Additional  infonnafion 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  C^rr.pilation  of  Presidential  Documents 

The  United  States  Government  Mamuri 

General  information 

Other  Services 

Data  base  and  machine  readable  specifications 
Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Ac  (^iinpilation 

Public  La^^s  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


52a-5227 
S25-5215 
523-5237 
523-5237 
523-3447 


523-5227 
623-3419 


523-664! 
523-5230 


523-5230 
523-5230 
523-5230 


523-5230 


523-3447 
523-3187 
523-4534 
623-3187 
523-6641 
523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  APRIL 
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1  1 26 1  - 1 1 424 2 

11425-11552 3 

11553-11670 6 
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12177-12402 „ 9 

12403-12694 „ 10 

12695- 1 2862 13 
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214 10978. 

12177. 

1?179 

3  CFR 

. 12693 

242__ 

751   



.11568 

.10978 

^r>ct»matlCK>»: 

~, 

.  1  '^1  '-f- 

64  16 

.usee 

*tJm»nlitr»ttvt  OrOtrK 

9  CFR 

»1_. 

.T0978 

Ma':'-  'f-    1992 

M»mor-andum 

.11553 

9"' 

.12190 

.r      ,...j-p 

Marc*  ?T    **>*»,"      

Exscutrve  Oder* 
124  36  (Revn^ed  by 

tt554 

100 _ 

.11691 

EC  12797) 

t?'^Q4 

M  CF'*? 

'.'''96 
i?797 
'?'"39 

5  CFR 
S31 


-^ 


■>    1  .1  ,T  ■ 

i24<:'M 


12403 


M6 _ 12403 


'-■•0., 
^  '^3., 

ns 

.^633 

26:14       

263ft 

:^^i        

ProiHMW*  Buwm 

S32 

735 


.12403 
.12405 
.11800 
.11800 
.11800 

.ii8«e 

.116?! 

.  n<>d6 
.11588 


7  CFR 

2. 

S4. 

27Z 

274...„.. 

276 

277 

278. — 
301 

aiflt 

1240 


„...  112f' 

114^' 

112 

..„ „...112'< 

11218 

ii?18 

, ....     ■'  09  *3 

«;4 

114^" 

10976 

11262 

Ut3-_ 1 2406 

1421 ;  iv 

1455 <4i 

1901 y 

r940 _ 'S' 
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'T"  „ T1278 

lOOZ i'?'6 

1413 '  *S6!^ 


8  CFR 

3 

103 


■.  v/« 

104 

n  cf-R 

34. 

202 , 

556 „, 

563. 


„.  1i2fe2 

11262 

11137 


564. 
567.. 
571. 
93^._„ 


.12190 
.12202 
.12203 
.12095 
.12698 
.12708 
..1?6<» 
.  1 .  '1,"^ 
.124?8 
.10979 


*rKK>»»<l  fMtm' 


11... 


12214,12218 

12222 

12222 

12222 

12735 


.11005.  11010 
< '  442 

■  .•  .'  HiJ 

. i2226 
.12781 
.12760 
,11014 
.11017 


;3  CFTT 

305 

'4  CFR 


I 

11...„.. 

39 

45 

61. 

65 


,..„..  1U9*$3 
..„..  11674 


-_. 11575 

11575 

10985.  11137 

11575 

11575 

ttSTS 


71. 


:;5S: 


75 

91 

9a 

97 


10986.  11575.  11576, 
1167S 

11575 

- TT575 

... 11575 

„ 1T676.  11678 
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127.... 
135.... 
137_„ 
139.... 

171 


....11575 
....11575 
,....11575 

11575 

,.„.11575 

11575 

„„11575 
„„11575 
11575 


Proposed  Bu*««: 

21  "691,11693,12242 

23  11691,  12242 

25     11693 

39 „11023,  11352.  11589, 

11691,11797,12467 

71 11698-11701 

107 12396 

108 1 2396 

1SCFR 

770 1 1576 

785 » 1 1 576 

11680 

10987 

12766 


16CF« 

3C5 


17CFR 

30 - ~ 

Propo—^  Pui««: 

15C  


19CFR 

141„ 

151 


.10888 

.10988 


20CFH 
655 


21  CfR 

81  

172 

178 

177 

178 

184 

510 

522....... 

546. 

558 11682. 

S0€  11263, 

Proposed  Rul»ti 


.10989 


_ 11797 

12709 

11797 

11797 

._  10989.  11681 

11797 

„.  11682.  12711 

12711 

12711 
12711 
12712 
12862 


20 

100-. 
101-. 
105™ 

130.. 


„ 11277 

11277 

„„ 11277 

.11277.12773 

11277 

11277 


821 12376 

•308      11447 


22CFR 

Ptopo««<3  Ru(««: 
^2' 


.12774 


23CFR 

771 „., 


.12411 


24CFfl 

201 

203 

234 

571 

578 

750„ 


.12715 
.12715 
.12715 
.11832 
.11429. 
.11263. 


Propc«e<3  "  ..*«•. 

812 12686 

882 1 2686 

887....„ 1 2686 

91 2..„ - 1 2686 

990 1 1448 


25  CFR 


.12382 


26  CFR 

.10992.11440.12208. 
12411 

20 11264 

25 - 11264 

301 - 11264 

60^ 10992.  11264.  12208 

11277 

1 „„ 11024. 12244 

602 11024 


28 
79. 


;fr 


.12428 


29  CFR 

507 - 10989 

1613. —  1 1 430 

1614 12634 

1910 ~~ 12717 

2676        11652 

PropoM<i  RuM*. 

102 11452 

Ch.  XfV 11455 

1614 12663 

261 0 1 2666 


30  CFB 


700 

916 

931 

935.. 


; 12376 

„ 12461 

12717.12718 

12720 

.12723.12727 


950 - 12731 

.12775.  12776 

935 12777-12782 

936 12784 

938 12785 

940     12790 


It  CFK 

357 — 


.12244 


32  C^'^ 

626 

627 „. 

7-p 


619 ~ 


.11366 
.12604 
.11266 

.11376 


33  CFR 

IOC 11577 

1 1 0 1 1 578 

1 17 1 1 578.  1 1 579 

165 11431.  11683 

100.       12266.12557 

110 11455,12266.12557 

115 12557 

117 11591.  11592.  11702 

164   _ 12378 

165 - 12266 


34  CFR 

222_ 1 2463 

33  CFR 

4      11352 

J 9  CFR 

P'00O9«<S  "^ule*: 

11533 

4<JCfR 

61 ~ ." '  ^586 

199  _»   11394 

1  so 1 0996 

272       ''58C 

PropoMd  RuIm: 

52 - '2^9' 

53   _..; 11458 

IBOII 1 1056 

455 1 2560 

763 1  '364 
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O'C'Posed  Rule* 


Ch.  105 

Ch.  201 

Ch.  301 

Ch.  302 

Ch.  303...... 

Ch.  304 
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2286 
22S6 
2286 
2286 
2286 
2286 


44  CFR 

„ 11687 

81  .„ - 11267 


16  CFR 
P'0PO»«<1  Put**. 

35 

70 

72 


11267 
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11058 

11058 

552 11703 

i:  CFR 
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76 11000 
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313.. 
315.. 
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11689 
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31 

42 
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24^ - ~. 
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11059 
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11059 
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CFR  CHECKLIST 


ThiS  checldist.  pfopared  by  the  CWce  o1  tb<?  Fed&ra!  RegislBf.  is 

put>tisf>ed  weekty.  It  is  arranged  tn  t^e  onje'  of  C^f  ^ttes,  stocv 

numbers,  prces,  and  revision  dates 

An  asterisk  (')  precedes  each  entry  mat  ras  been  issued  since  last 

week  and  which  is  oow  avaiiabie  tor  sale  at  the  Govemrnent  Print. ng 

Office 

A  checklist  erf  current  CFR  volumes  comprising  a  conpiete  OR  .sel 

also  appears  in  the  latest  issue  ot  the  LS*  (Lis*  o*  CFR  Secttons 

Affected),  which  is  revised  monttiiy 

The  arviuai  rate  for  subscnpfion  to  all  revised  volumes  is  S620  00 

doo1es^c.  $155  00  additionaJ  for  foreigfi  nrailioci 

Mail  orders  to  the  Superintendent  of  Documents  Ar!n  f>*ew  Orders, 

PO  Box  371954,  Pittsburgh,  PA  15260-7954  AH  orde-^  must  be 

acconipamed  by  rerrtrttance  Icheck,  money  order,  GPC  Deposit 

Account,  VISA,  or  Master  Card)  Cha'ge  o'ders  rnav  be  telephoned  la 

the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  783-3238  from 

8:00  am,  to  4  00  p  m  eastern  time,  or  FAX  your  change  orders  to 

(202)  512-2233 

Title  Stock  Number  Price        Revision  date 

1,  2  (2  Reserved) (869-017^00001-9) $13  00  Jon    )1<W 


3  (1990  Compaation  and 
Pom  l(X5and  101)—. 


.(869^13-00002-1) 14,00 

.(869-017-00003-5) 16.00 


5  Parts: 

1-699  (869-0 13-00004-8)   ,  17  00 

700-1199 (869-013-00005-^) 13  00 

1200-Ejid.  6  (6  Reserved)    (869-017-00006-0)  t9  00 


7Part»: 

0  26 (869-0 


13-00007-2) 15.00 

27-45 __ _...  (869-0 17-OO008-6) 12  00 

46-51 „„ _ (869-017-00009-41 18  00 

•52 _ (869-017-00010-8)  24  00 

53-209  ..._ (869-017-00011-4) 19  00 

•210-299..„ (669-017-00012-4)- 26.00 

300-399  , (869-017-00013-2) 13.00 

400-699  ..._ (869 -0 17 -000 14- 1) „ 15.00 

13-0001S-3) 19.00 

13-00016-1) :.  28.00 

13-00017-0) 17.00 

13-00C18-8) 12,00 

13-00019-6*  10  00 

13-000200) 18,00 

17  00021-3) 15.00 

17-00022-1) 1100 

13  00023-4) 22.00 

13~(>0O24-2) 2500 

17-00025-4) 1100 


7C«>-899 (869-0 

900-999 (869  0 

1000-  1059 (8*9-0 

1060  11 19 (869  -C' 

M  20- 11 99 (869-0 

1 200- 1 499 (869-0 

1500- 1899 „ (869-0 

lisOO- 1939 (869-0 

1540- 1949 (869-0 

i  9  50- 1 999 (869  -0 

•2000 -*nd  ._ (869-C 


,(869-013 000:6-"^ 


14  OC. 


«  Parts: 

1-199 „ _..„ (669-013-00027-7) 21.00 

200-£nd (869-013-00028-5) 18.00 

10  Partr 

0-50        

51-199    

200-399 _„ 

400-499 

500-£fld _-. 


.(869-013-00029-3) 21.00 

(869-013-00030-7;  17.00 

.(869-017-00031-1) 13,00 

.(869-017-00032-9) 20.00 

,(869-013-00033-1)  27  00 


11   (869-013-00034-0)  12  00 

12  Parts: 

1-199 (869-017-00035-3)  13  00 

200-219 (869-017-00036-11  13  00 

220-299 (869-017-00037-0)  22  00 

300-499 (869-013-00038-21  17  00 

500-599 (869-017-00039-61  17  00 

60O-End (869-013-00040-4) 19.00 

•13 : -. 


Jon 


1W1 

1992 


ion  1,  19<?l 
Jan  1.  1991 
hr.    1,  1992 


Jon  1 

Jon  1 

km  1 

Jon  1 

Jon  1 

Jon  1 

Jon  1 

Jon  1 

Jon  1 

Jon  1 

Jor  1 

Jon  1 

Jon  ) 

ion  1 

Jon  I 

Jon  1 

Jon  1 

ion  1 

kr.  1 


1991 
1992 
1992 
1992 
1992 
1992 
1992 
1992 
1991 
1991 
19<51 
1<?91 
1991 
1*91 
1992 
19<>2 
1991 
1991 
1992 


,tof-     V    19<51 

Jan     !     1 W 1 
Jor    1     IVsfl 


Jan    i 

19S1 

Jon    1 

1991 

ion    1 

1987 

Jon    1 

1992 

Jon    1 

1991 

Jon    1 

1991 

Jan    1 

1992 

Jon    1 

1992 

Ion    1 

1992 

Jon    1 

1991 

ion    1 

1992 

Jon    1 

1991 

,..  (a69-017-O0041-») 25.00  Jar. 


mi* 


StcK't  ».ijmti«f 


14  Parts: 

1    !)?         (869-017-00042-6) 

60  13<;    (&.t-  01-)  00043-9) 

140-199 {&^9  O'T  00044-2) 


700- 1 199 

1700  tTd,.._ 

15  Parts; 

0-  799       

300-799  ..._ „, 

800-tnd  . 


tBt'*  0-  o;x»45-»), 

,_..  (869-0'?  000*  5>.  9^ 

„_ _„ (869-013-00047-1) 

._ (869-C13  00048  01 

__ (869-«'"  .XX>4^   3 

16  Parts: 

•0  149    (869-O17-O0050-7) 

150-999 (S69-O17-O005t-S) 

1000-tnd _ (869-013-00052-8) 

17  Parts; 

l-i99      

200-239  

240-fivJ 


(869-013-00054-4) 

(869-01 3-00055-2) 

, (BfO  ■■:!3  CXV'f^-t) 


18  Parts: 

1-U9      '8.ii5  CM  mi'J-T) 

150-279, (865  C'3  '30C^S   T 

280-399 (Bi'i -on   'X>?'::9   I, 

4C«3-f'raj    ,..J. (b,6'9  0'3  iXK«0-9) 


25  00 
21.00 
11.00 
2000 
14.00 

12.00 
22.00 
17  00 

600 
14.00 

1«»> 

1500 
16.00 
23.00 

15  00 

13  00 
900 


19  Parts: 

i-iw      .... 


,i'e*9.X'' 3 -00061-7)., 
(869-013-00062-5). 


20  Parts: 

1-399      ...... 

iUy-A99  ,_„.. 
500  End    


(56' 


3  00063-3). 
->2  00064-1)., 
;  3-00065-0). 


28  00 
950 

16  00 

V  ^ 
2  '  iX 


.  (M9-013-00066  fi 
.(869-«13-00<x?  6 
.  (869-013-0006&-4). 
.(869-013-00069-2). 


21  Parts: 

1-99       „ 

lOO  169 _, 

170-t99..._ „, 

2CX)-799 , 

300  499 „ (869-O13-»X'0  t 

500-S99  ...„ „ (869-013-000:'!  4;. 

600-799 mt'i  Cn  0O0:'2-2)., 

800  1799 (86*-&  13-00073-1). 

1300  End (869-013-00074-9). 

22  Parts: 

I    799 '(■■t'-i  €'3  CK>t;75-7)., 

300-&id .(M.9Cn  O0076-5)., 

23  iW.«  C13   CW7-3).. 


24  Parts: 

0-  199      i4i6v 

200  4  9<? iii<),9 

',00-699 i(«)' 

7CX!   1699 '-'i 

^'O0-f:'Kl r^- 


3  00078-1)., 
3  (lOC.^  O' 
:\  oootuj  3 
3  O0081-1)., 
1  00082-0) 


iS (869-01 3-CXX)h3  f 

26  Parts: 

5',  1  C  1    I  60 (869-0 13-00084-6). 

^i;  1  61-1  169 (869-013-00085-4). 

H  1  170-1  300       (869-013  00086-2)- 

H  1  30 1   1  40*:        (869-t  1 3  .:)0087-l)_ 

{5  1  401-1  500 (869-OU  (X»88-9).. 

§5  1  501    1  640 (869-CJ  (X»«9-7).. 

5  5  1  641    1  650. (869-<il3  00090-1).. 

§5  1  851    1  907 ,...(869-013  00091-9). 

5  5  I  908-1  1000    (869-013-00092-7)., 

li  1  lOOM  1400 „.. ,.(869-013  00093-51.. 

5  5  !   1401  -trd (869-C13  000^  3, 

2  29        (869-013  O009'>   1 

30-39     (869 -C 13-00096  C, 

40-49 C869-<njO0097  4, 

Sa  799 (869-013^)0098  6 

300-499 (869-C 13  00099-4). 

1992  500  599 


Jon  1    1997 

.i-r  :     ">''! 

V'lri  ''        ^  Q<)-"' 

JOT  I,    IVV2 

ion  1.  199) 

ion  1.  1991 

iw  1.  1992 

kv-  '   "w: 

kT.  '      '  992 

kv  I,   1991 

Apr  1,  1991 

Apr  1,  1991 

Apr  1,  1991 

Apr  1.  1991 

«;;»  1,  1991 

f^  1,  1991 

Apr  1.  1991 

Apr  1,  1991 

Apr  1,  1991 

Apr  1.  1991 

Apr  1.  1991 

Apr  1.  1991 


(869-0)3  001  »-1) 


1200 

Apr 

1. 

1991 

1300 

Apr 

I. 

1991 

17.00 

Apr 

1. 

1991 

5.50 

Apr 

1, 

1991 

28  00 

Apr 

1. 

1991 

20.00 

Apr 

1 

1991 

7.00 

4.|y 

<?c- 

18.00 

V 

t. 

!Wl 

750 

Apr. 

1, 

1991 

25.00 

t^ 

1. 

1991 

18,00 

Apr 

1. 

1991 

17.00 

Apr 

1, 

1991 

25.00 

Apr, 

1. 

1991 

7'  X 

ki> 

1, 

1991 

3  X 

■\.,r 

1. 

1991 

26.00 

Apr 

1, 

1991 

1300 

'Apr 

1, 

1990 

2500 

Apr 

1, 

1991 

17.00 

Apr 

1, 

1991 

28.00 

Apr 

1, 

1991 

18.00 

Apr 

1, 

1991 

17.00 

Apr 

1. 

1991 

30M 

Apr 

1. 

1991 

16.00 

Apr 

1, 

1991 

19.00 

'Apr 

1. 

1990 

20.00 

Apr 

1, 

1991 

22.00 

A,;,>' 

} 

'(fO- 

1800 

A .  ^' 

<;■«{; 

24.00 

iv. 

091 

21.00 

i;.' 

991 

14.00 

i^:-' 

<K 

11.00 

K' 

i<*ti 

15.00 

<i,j< 

) 

'.H' 

17.00 

Aj. 

\. 

■  991 

600 

•Apr 

1. 

1990 

IV 
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Stocn  Xiimb«f 


■mt« 

oOO-frxl 5c5- 

27  Parts; 

1  -  !9<5 3o'  -C  "  J- 

20C-£nd _ 9*'  -'- "  3 

28       St'-O'l 


WOl-O). 


-«:'^c7-a) 

'X'.C3-6) 


'A  4). 


Prtc«  Revtak^fl  D»t» 

6.50  Apr.  i,  1991 

29.00  Apr.  1,  1991 

11.00  Apr.  1,  1991 

28.00  Wy  1.  1991 


29  Parts: 

0_9<j                  e«''-^'>->X))05-2) 18.00 

100-499       „ (869-013-00106-1) 7.50 

50<^399      (869-OlM)0107-9) 27.00 

900->899  „....„ (869-01  VOOtOS- 7).......  12.00 

19OO-1910  (§5  1901.1  to 


My  1,  1991 
Mi  1,  1991 
Ju«V  1,  1991 
Wy  1,  1991 


1910  <5W1 

1910  '55  I'lO  1000  »i 

e<x!'  

WU-l'WS 

1926 


(869-0 '3 

(8c5  C   3 
(84^ 


5). 


24.00         July  1,  1991 


1927-W - (8*' 


Ml  10-9) 14.00 

X)111-7) 9.00 

00112-5) 12.00 

00113-3) 25.00 


30  Parts:  ^ 

)_1W                   .._ (865  0-3  00114-1) 22.00 

200-0^        (869-013-001 15-0) 15.00 

700-fe^d      - (869-013-00116-8) 21.00 


31  Parts: 

a-'99 

20O-&KJ  

32  Parts: 

l-3<?.  Vol  1. 
l-3<?   Vol   I 

1-39  Vol  « 
1-IS9 
190_39<5  .. 
400-629  -.. 
630-699  ... 
70O-799  ... 
800- E"d    ... 

33  Parts: 

1-124  

125-199  .., 
200-Bd     . 


(869-013-00117-6) 15.00 

(869-013-00118-4) 20.00 


Joty  1,  1991 

•Wy  1,  1989 

JuJy  1,  1991 

Jo«y  1,  1991 

Wy  1,  1991 
Wy  1,  1991 
Wy  1,  1991 

Wy  1,  1991 
Wy  1,  1991 


15.00 

„ 19.00 

„ 18.00 

.  (869-013-001 19-2) 25.00 

.(869-0-3-00120-6) 29.00 

.(869-0'3-^121-4) 26.00 

.(869-0 13-00 '21 -2) 14.00 

.(869-0 11- 00' 33-1) 17.00 

.  (869-0 '  y  00   :4-9) 18.00 


(869-013-00125-7) 15.00 

(869-013-00126-5) 18.00 

,...-  (869-013-00127-3) 20.00 


34  Parts; 

1-299       - (869-013-00128-1) 24.00 

30O-399    (869-013-00129-0) 14.00 

40a-t-<J  (869-013-0013O-3) 26.00 

35 „ (869-013-00131-1) 10.00 


36  Parts: 

l-'99 
200-od    .. 

37 


(869-013-00132-0) 13.00 

(869-013-00133-«) 26.00 

(869-0 13-OC 134-6) 15.00 

38  Parts: 

0-17 (869-013-00135-4) 24  00 

18-End ~ (869-013-00136-2)„„...  22.00 

39 (869-O13-00137-1) 14.00 


(869-013-00138-9) 27.00 


40  Parts: 

1-51 

52._ (869-013-00139-7) 28.00 

53-60  '569 -C'3-OC  140-1) 3100 

61-aO     _ „ 869-.::3-0C'41-9) 14.00 

81-85      _...   =65  013  001 42-7) 11.00 

3^^-99       :g69-0'3-00143-5) 2900 

100-149 (869-013-00144-3) 3C  :<■ 

150-189 .'. „...  (869-013-00145-1) 20.00 

190-259  ..._ (869-01 J-OC 146-0) 13.00 


260-299. 
300-399. 
400-424. 
425-699. 
700-789. 


1984 
1984 
1984 
1991 
1991 
1991 


»Wy  1. 
*Wy  1, 
»Wy  1, 

Wy  1. 
Wyl, 
Wy  1, 
Wy  1,  1991 
Wy  1,  1991 
Wy  1,  1991 

Wy  1,  1991 
Wy  1,  1991 
Wy  1,  1991 

Wy  1.  1991 
Wy  1.  1991 
Wy  1,  1991 

Wy  1,  1991 

Wy  1,  1991 
Wy  1,  1991 

Wy  1,  1991 


Wy  1, 
Wy  1, 


1991 
1991 


(869-013-00147-8) 31.00 

(869-013-00148-6) 13.00 

,(869-013-00149-41   23.00 

,  i  869 -013-00150-3'    23.00 

.  ;869-013-0Ci51-«    20.00 


4  ■•  Chapters: 
I ,  \-\  xi  ''  -  < C 
1_  1-1  i  to  ApperxJij, 

i-6 

7 — 

8 ~ 

9 

10-17 — . 


Stock  MgfT^b«f 


Pile*        Rev««ton  D«t« 


790-End „ _ (869-013-C0152-4J, 


22.00 


Wy  1,  1991 

Wy  1,  1991 
Wy  1,  1991 
Wy  1,  1991 
Wy  1,  1991 
Wy  1.  1991 
Wy  1.  1991 

X/ty   1     '991 
My  1,  \90 
Wy  1,  199 
Wy  1,  199 
Wyl,  199 
Wyl,  1991 
•Wy  1,  1989 
Wy  1,  1991 
Wy  1,  1991 


„ 1300 

2  ResarvwJ) 13  00 

14  00 

ZZZZZ 600 

4  50 

^^^ 

■" "■ 9  50 

13  00 

'~"""'I"''""'"....  13  00 


18,  Vol  I  Pwtt  1-5 - 

18,Vrt   «   °!xt^6-i9  _ 

18,  Vol.  Bl,  Pom  20-52 -• '3  00 

19-100 - -•  13  °0 

,_100             (869-013-00153-2) 8.50 

101                   „..  (869-013-001 54-1) 22.00 

102-200       (869-013-00155-9) 1100 

201_End       (869-013-00156-7) 10.00 


'  July  1 . 

1984 

'  Wy  1. 

1984 

'  Wy  1, 

1984 

'July  1, 

1984 

'Wy  1, 

1984 

»Wy  1. 

1984 

'July  1. 

1984 

'  Wy  1. 

1984 

'Juty  1, 

1984 

'Wy  1. 

1984 

'  hhf  1, 

1984 

'July  1, 

1990 

Juty  1. 

.  1991 

>i*y  V 

,  1991 

July  1 

,  1991 

42  Parts: 

1-60 

61-399 

4iX   4?9    ,. 


..(869-013-00157-5) 17.00 

,..(869-013-00158-3) 5.50 

...(869-013-00159-1) 21.00 

,..(869-013-00160-5) 26.00 


4  3  Parts: 

4.  ,,<)<: 


44 


„  (869-013-00161-3) 20.00 

" (869-013-00162-1) 26.00 

^  (869-013-00163-0) 12  00 

(869  -0 1 3-00 1 64-^1 22  00 


45  Parts:  ,^  _ 

1_199                  (869-013-00165-61 18  00 

200^99   " (869-013-^166-4) 12  00 

500-1199  (869-013-00167-2) 26  00 

■:>:,  fnd (869-013-00168-1) 19.00 

*6  Parts:  , ,  ^ 

1_40             _ (869-013-00169-9) 15  00 

41_69 [ (869-013-00170-2) 14  00 

70_39 (869-013-00171-1) 7  00 

90-139               (869-013-00172-91  12  00 

,40-155           (869-013-00173-7) 10  00 

,5^165  (869-013-00174-5)  14  00 

1^^199         (869-013-00175-3)  14  00 

200-499 (869-013-00176-1)  20  00 

SOO-h^  (869-013-00177-0) 1 1  00 


Oct  1,  1991 

Oct  1,  1991 

Oct  1,  1991 

Od.  1,  1991 

Oct.  1,  1991 
Oct  1,  1991 
Oct    1,  1991 

Oct.  1,  1991 

Oct  1,  1991 

Oct  1    199! 

Oct  1,  1991 

Oct.  1,  1991 


Oct  1 

Oct.  1 

Oct.  1 

Oct  1 

Oct  1 

Oct  1 

Oct  1 

Oct  1 

Od  1 


1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 


47  Parts: 

0_,9 (869-013-00178-8) 

20-39     „ (869-0 13-00 179-6) 

40-^9  ""..I!" (869-013-00180-0) 

70-79  „...  (869-013-00181-8) 


19,00 
1900 
10,00 
1800 


Oct  1,  1991 

Oct.  1.  1991 

Oct  1,  1991 

Oct  1.  1991 


80-w'ZZZZZ"..' (869-013-00182-6) 20.00         Od    1,  1991 


48  Crvapters:  _ 

,    p^isn   (869-013-00183-4) 3100 

1  (Pom  52  99) (869-013-00184-2)  19  00 

2  (Port^  201-251) (869-013-00185-1)  13  00 

2  (Pari  252-2991  (869-013-00186-9)  10  00 

3_^                          (869-013-00187-7) 19  00 

7_,4 (869-013-00188-5) 26  00 

15-w'                    (869-013-00189-3) 30  00 


49  Parts: 

1-99 

100-177  _... 
178-199  .,.„ 
20(^399 

40C-999  ..... 

<0rfc-ll99 
;  200-fnd 

50  Parts: 

1     ^99   

:'C»0-599.„. 
^10  •  tn<l 


1869-013-00190-71 20,00 

(869-011-00191-2) 27  00 

(869-013-00192-3) 17  00 

,  i  869-0 13-00 193-1) 22  00 

(869-013-00194-0) 27  00 

(869-013-00195-8) 17.00 

.  (869-013-00196-6) 19.00 

(869-013-00197-4) 21.00 

.  (869-013-00198-2) 17.00 

.  (869-013-00199-1) 17  00 


fB  fnoe*  and  Rndrnqs 
A;e  (869-013-00053-6) 


30  00 


Od  1.  1991 
Od  1,  1991 
Dec.  31,  1991 
D«  31,  1991 
Od  1.  1991 
Od  1,  1991 
Od.  1,  1991 

Od  1,  1991 

Od  1.  1990 
Dec.  31,  1991 

Od  1,  1991 

Od  1,  1991 

Od  1,  1991 

Od  1,  1991 

Od  1,  1991 
Od.  1,  1991 
Od    1.  1991 

Jon    1,  1991 


::i    I 

»9<51 

ci    1 

1991 

d    1 

1991 

c   1 

1991 

Ct      1 

1991 

CI     1 

1991 

Cl     1 

1991 

<n   1 

1991 

<i    t 

1991 

w,  1 

1991 

1991 

1991 
1991 
1991 
1991 
1991 

1991 
1991 
1991 
1991 
1991 


1990 
1991 


Federal  Register  /  Vol  57,  \o  71  /  Monci 


i\ 


Apr 


l.j. 


9':^^ 


Title 

CompieJe  1992  CFS  set 

Microfiche  CfS  Edi'ion 

Compiete  se'  ioie  'tme  moiimg 
Cornpltte  n't  iC>o«-fime  mailing 
Subscnption  imoiled  as  isiuerf: 
SufcscnpdcK-  imoiled  os  :i5i.-«! 


Stock  Number 


Price        Revision  Date 

6iC  00  I'W; 


'85  00 

iee  ;X) 

'BE  'OO 


IQgQ 
•WO 

1  f>9  ■; 
v*9: 


Tttie 


Stock  Nurrtb^r 


f'lC* 


■  sio-  Da'c 


WiviOuO'  cat)>(?5 


»>cii;vve    ^o'  me  tufc  >¥i'  i><  nm  Dr'a^v  A; ,i...v.'*Kir  fi«j«ji'u:m.  r  »-r- 

4'  r-ciuvvt   ^of  rw  fijt  Wf  or*  p'orj'wwn"  '(NT,noiior>  r  ^,)t<*^vi»''.  "  >-   » 

*  Ho  omwxlmeoii  tc  fuj  »o*iif»  ««^t  pn5rv,os)oi«K;  dimg  ffw  ?<»■>,»-   i 
3'     ■*<i    TV  CFS  iroMTW  ".:%,*<<  KmuoTt   '     "6'    iftowif  b#  T«oir*<; 

J  ■     1*<3  1    The  CFS  loiiimt  iiijeis  Ajxi  '     ' 'Xn"    i,nou»d  b»  -r-xr^: 

'  Nc  (jm«v*Twnti  II  rhrj  »c>ijn»  wwf  (>rom,j>o!i>«  Ou-irxj  •*»!*■   «3  July  1,  1989  tt  iunt 
3C    '■'>;■;    Tnt  CF5  .■oMtw  riw««  >ijN   ''•     '*>*■;    vJk«<:  b€  '«ain« 

"  No  omeoOmwin  n  '►us  -fnnmr  »#•■(  sramj<5CT'«:  Ouritx;  t»  ::■<-■■„-<)  Juty  1,  1990  10  J«in« 

3C,    i99i.  T>te  CFS   vo«lff>*'    ■  v,jf<    ■„  v  >■>■       ^^^>'i>  h#  -»'"->n*iQ 


1987  to  Dm 


V;>' 


1991 


VOL 


ISS 

7    I 


19  92 


UMI 


The 

Tl: 
P] 

D 

Ad 
Ge 


This  uni( 

informati 
and  anni 
fuH  text  i 
speeche 
Congres 
ne!  appo 
other  Pr( 
by  the  \\ 


Orde-  "-' 


•646( 


1.  The 

sub|« 

Please 


(Comp 


(Additii 


(Street 


(City,  i 


L 


(Daytir 
4,  Mail 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 

This  unique  service  p'^ov'des  up-to-date      The  Week'y  Co^np'ia'O"  ca' 


Wwkly  Compil»lion  of 

Presidential 

Dociiiiient^^ 


■>>. 


VtAmr  U-N«nlin4 


information  on  Presidential  policies 
and  announcements   It  contains  the 
full  text  of  the  President  s  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  ana 
other  Presidential  materials  released 
by  the  White  House 


Monday  aatelme  and  ccve'S  ma'e-'ais 
released  donng  the  preced-ng  weei<- 
Each  issue  contains  an  Index  o* 
Contents  and  a  Cumulative  Inoe,*  to 
P'-or  issues 

Separate  indexes  are  published 

periodically   Othe'-  *eatu'-es  mciuoe 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
■'  f  Se-  3*e   a  checklist  of  White 
Mouse  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


•6466 


DYES, 


Superintendent  of  Documents  Subscriptions  Order  Form 

Charge  your  order.     ^^ 
It's  easy!    ^Pi^ 


VISA 


Ctirgf  ordefs  mjy  bt  Mephoned  tc  Ow  GPO  ortJr 
desk  al  (202)  7B3-3238  trom  SOOim  to400pm 

eastern  time  Monday -Foday  (enceW  loiKla^l 


Please  enter  my  suDsciption  ror  one  \ea'  to  f-e  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  sc  :  ca-  m :ep  ..  t;   ca:.:  : 
Presiaentiai  activities. 


Q 


$96  00  First  Class 


I .  $55  00  Regular  Mail 


1 .  The  total  cost  of  my  order  is  $  All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change   International  customers  please  add  25%. 
Please  Type  or  Print 


2. 


(Compa^ 


personal  name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State.  ZIP  Code) 
L 


3.  Please  choose  method  of  payment 

I     I  C'^ec-^  pa»at  e  to  the  Superintendent  of 

Docjme-'- 


1 1  GPO  Der-cs  •  A 


ccount 


l-D 


VISA  or  MasterCard  Account 

_L         J 

1    !    1 

1    ! 

1    1 

1     1 

(Credit  card  expiration  date) 

Thank  you 

lot 

youi 

oraer! 

(Daytime  phone  including  area  code) 

(Signature)  (R«»  1-20-891 

4.  Mail  To:  Supennienaent  of  Documents   Govemme^'  P-m*  ng  o"  ce   Washington,  D.C.  20402-9371 


Would  you  like 
to  know... 

if  any  changes  have  bee-  n-.aae  to  the 
Code  of  Federal  Reguiations  or  what 
documents  have  been  published  in  the 
Federal  Register  \N-:ho<y.  reading  the 
Federal  Register  even/  day?  If  so,  you 
may  wsh  to  subsc^  be  'o  ♦'^e  LSA 
(List  of  CFR  SecVG^s  A^'ec'^dj   the 
Federal  Reg<s:^^  '^cex   c  coth. 


LSA  •  List  of  CFR  Sections  Affected 

T-e  ^SA    L.  s'  0'  CFR  Sections  Affected) 
IS  designed  to  lead  ■jse's  o'  '^e  Code  of      • 
FWeral  Regulatiors  ':  a'-e-catory 
actions  published  m  trie  Federal  Register 
The  LSA  is  issued  monthly  m  cumulative  form. 
E":'-?5  ■'^    -i"-?  ■""'  "ature  of  the  changes  — 
s^c^  as  'e-  sed.  removed,  or  corrected. 
$2*  CC  r?'  ''?ar 

Federal  Register  index 

T^e  index,  covering  the  contents  of  the 
ca  y  'ederal  Register,  is  issued  monthly  in 

c^"--.i3:  ve  form   Entries  are  carried 
primarily  .-,::■•'  "e  -.--es  of  the  issuing 
ac:e"C!es   S  ■.•"  •■:,ar.\  s.-Djects  are  carried 

as  :":ss-'e'--'^''ces. 

A  tirding  aid  «  inOuOecl  m  each  publtcalion  which  lisis 
feOeral  RegsKr  page  numoers  *.rn  ine  aaie  ot  poblicatioo 
m  the  FeOeial  Register 

Hole  to  fR  Subscribers 

FR  mcle'es  ana  r^e  ISA  (List  ol  CFR  Secfo'w  Atiected) 

are  maiieO  aLUomaiicaity  to  regular  FR  subscribers. 


^lJfH■^ln•• 


f  !>  t  ufTH  !it-  S'jftscriptions  Order  Form 


*6483 


Charge  your  order.    ^Itflfk 
It's  easy!  ^Hf^ 


VfSA 


I j    \  Xl/k^«  plea.'>e  send  me  the  following  ifidicated  subscriptions: 

EH  LSA  •  List  of  CFR  Sections  Affected-one  year  as  issued-$21.00  (LCS) 
rH  Federal  Register  Index-one  year  as  issued-$19.00  (FRSU) 


oes*  ^  Sti2-:  ^3  3238  *^orv  BLXJa-n   to4O0pm 


I.  The  total  cost  of  my  order  is  S 

International  customers  please  add  25%. 
PltaM-  T>pt  or  Print  | 

2. 


All  prices  include  regular  domestic  postage  and  handling  and  arc  subject  to  thange 


(Company  or  personal  name) 
(Additional  addresy/attentkm  line) 


(Street  address) 


3.  Please  choose  method  of  pa>nient: 

[     I  ChciA  p.iVi'-lc  !(>  iho  Superintendent  of  Documents 

I     I  GP<i  [X-f^'Mt  Account  i , J I — L — I — I — l~l — I 

LJ  V  ISA  or  Ma.stcrtard  Account 


(City.  State.  ZIP  Code) 
{  ) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  inciudmg  area  code) 


(Signature) 
4.  Mail  Tn:  Superintendent  of  Documents.  Government  Printing  Office,  Washmgtnn.  D<    :04(i;-9371 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday. 
(not  pubi:sn-d  on  Saturdays.  Sundays,  or  on  official  holidays). 
by  the  Offi.e  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington.  DC  20408.  under  the 
Federal  Reg.s-er  Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch. 
15)  and  t.^'.e  r"su!a'ions  of  the  Administrative  Committee  of  the 
Federal  Res'.s'er    1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superntender'  of  D-Tumen's,  l'  S    G"v»mmcnt  Printing  Office. 
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The  Federal  Re^ster  provides  a  un.f  r-  '!>s'em  for  making 
availdiie  to  tne  p'^^n!,:  rpgu!H';ors  and  legal  notices  issued  by 
Fecer^i  ager.c.ei   TSese  ir.Ciude  Presidential  proclamations  and 
ELxe^u-vo  OHet^  and  Federal  agency  documents  having  general 
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Pittsburgh.  PA  15250-7954.  or  charge  to  your  CPO  Deposit 
Account  or  VISA  or  Mastercard. 
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Presidential  Documents 


Presidential  Determination  No.  92-21   nf  .-\pn.!  lo    l'}92 

Determination    Under   Public   Law    102-182    Ke^ardirm    Appii.  .i 
tion   of  Title   IV   of   the   Trade   Act    of    19~4   to   tht>   i'/nHh   <,inl 
Slovak  Federal  Republic  or  to  the  Repubiu   of  Hunj4ar\ 


Memorandum  for  the  I  nited  States  Tradf  Rfpri-MTit,,!;-,  c 

Pursuant  to  s(  c  Ion  Jaiili  (f  Public  Law  102-182,  105  Stat.  1233,  and  having 
due  rpg.ird  for  *hp  findmps  of  the  Congress  in  section  1  of  said  law,  I  hereby 
deterrrmc  that  ttlr  IV  (^  tne  Trade  Act  of  1974  (19  U.S.C.  2431-2441)  should  no 
l(!ng(  r  apply  t;    'he  (  z*  i  h  <i:ui  Slovak  Federal  Republic  or  to  the  Republic  of 

linnj^ary. 

Ths  ih^rTiinafion  shall  be  published  in  th*  Ferit  r,il  Reoisfpr 
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THF.  WHITE  liOrSE, 
Washington,  April  10.  1992. 
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Presidential  Documents 


Proclamation  6419  of  April  10    1992 

To  Extend  Nondiscriminatory  Treatment  fMost-Favored-Nalion 
Treatment)  to  the  Czech  and  Slovak  Federal  Repubiic  and  the 
Republic  of  Hungary 


By  the?  President  of  the  I'niJed  States  of   ■■Xmenc.f 

A  Proclamation 

Piirsuarii  to  sectioii  2  :,\  p-i>::.  I..ia  1 1 ■.:••* >i;  i^vi  Stat.  1233,  and  having  due 
regard  for  the  findings  of  the  (  ru-f^.s  ;■  -.v>  •  ,  n  1  of  said  law,  I  have 
determinrd  that  title  IV  of  the  Tr.s.U'  .A^  t  'M  l'-t"4  :1m  \ '  S.C.  2431-2441)  should 
no  longer  apply  to  thr  Czech  and  Slovak  Federal  Republic  or  to  the  Republic 

of  HungHry. 

NOW    THEREFORE.  1    GEORGE  BUSH,  President  of  the  United  States  of 

-Amt  "K  a,  acting  un  -cr  the  authority  vested  in  me  by  the  Constitution  and  the 
laws  of  the  United  States  (  f  America,  including  but  not  limited  to  section  2  of 

F\jblic:  Law  102-182,  do  pror.ln.n;  that: 

(1!  .Nondiscnmindtory  treatment  (most-favored-nation  treatment)  shall  be 
extended  to  the  products  of  the  Czech  and  Slovak  Federal  Republic  and  to  the 

prodiK  ts  of  the  Republic:  of  Hungary. 

(2)  Anv  provissons  of  p'evio.s  proclamations  and  Executive  orders  incon- 
sistent with  the  provisions  of  this  proclamation  are  hereby  superseded  to  the 

extent  of  such  mconsistf-nc  \ . 

!3;  The  extension  of  nondis;  r^minatory  treatment  to  the  products  of  the 
Czech  and  Slovak  Federal  RepuLoc  and  the  RepubHc  of  Hungary  shall  be 
effe{t;\e  on  the  date  f  publication  of  this  proclamation  in  the  Fcdt  '  d 
Register. 

l\'  WITNESS  W  HEREOF,  i  have  hereunto  set  my  hand  this  tenth  day  of  April. 
■n  the  year  of  our  Lord  nineteen  hundred  and  ninety-two,  and  of  the  Independ- 
eni  t  of  the  I'nited  Sta'es  ;  '  \;r.  r     a  the  two  hundred  and  sixteenth. 
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contains  regulatory  ckicuments  havwtg 
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DEPARTMENT  OF  TRAMSPORTATTON 
Federal  Aviation  Administration 

14  CFR  Parts  21  and  29 

[Docket  No.  91-ASW-3;  Special  Condition 
29-ASW-5I 

Special  Conditions:  Belt  Helicopter 
Textron  IModel  412  Search  artd  Rescue 
(SAR)  Helicopter.  Integrated  Rigtit 
Display  System 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  special  condition. 

SUMMAHV:  This  special  condihon  is 

issued  for  the  Bell  Helicopter  Textron 
Model  412  S.\R  helicopter.  This 
helicopter  will  have  a  novel  or  unusual 
design  feature  associated  with  the 
Integrated  Flight  Display  System.  This 
special  condition  contains  additional 
safety  standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  provided  by 
the  applicable  airworthiness  standards. 
EFFECTIVE  DATE:  March  27,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Carrol!  Wright.  FAA.  Rotorcraff 
Standards  Staff.  Regulations  Group,  Fort 
Worth.  Texas  76193-0111;  telephone 
(817)  624-5121, 

SUPPLEMENTARY  INFORMATTON: 

Background 

On  June  8,  1990,  Bell  Helicopter 
Textron.  Inc.,  Fort  Worth,  Texas, 
applied  for  an  amendment  to  its  Type 
Certificate  No.  H4SW  to  include  the  Bell 
Model  412  search  and  resciie  (SAR) 
configuration.  This  Bell  Helicopter 
Textron  Model  412  configuration  will 
incorporate  a  dual  4-axis  Digital 
Automatic  Flight  Control  System  with 
Search  and  Rescue  Modes,  an  Integrated 
Flight  Display  System,  and  additional 
navigation  systems.  The  Model  412  SAR 
will  be  a  derivative  of  the  Model  412 


which  is  currently  approved  under  Typ*' 
Certificate  No.  H4SW,  The  Model  412  i«i 
a  14-pa»8enger.  two-engme.  11.9(X)- 
pound  transport  category  helicopter 

Type  Certification  Basis 

The  certification  basis  established  for 
the  Model  412  includes:  F.^R  part  29 
dated  February  1,  1965,  Amendments 
29-1  and  29-2,  and  portions  of 
Amendment  29-3.  specifically,  29,473, 
29.501.  29.633,  29  771.  29  9G3icl,  29.1323, 
and  29.1505(b).  Special  Conditions  29- 
12-SW-l,  Amendment  1,  Exeniption  No 
3100  against  FAR  29.1323(c).  Catego-v  A 
engine  isolation  requirements  and 
Ditchir»g  in  accordance  with  FAR  ZS.atJl 
including  FAR  29.1411  and  29.1415  Bt  11 
Helicopter  Textron  has  elected  to 
comply  with  portions  of  Amendments 
29-4  through  29-30,  specifically  29.151, 
29.161.  29.6ia  29,672,  29.1301,  29  1303, 
29.1309,  29.1321,  29.1329.  29  1331,  29  13,33 
29.1335,  29.1351,  29.1353,  29  1431.  and 
Appendix  B. 

Special  conditions  may  be  issued  and 
amended,  as  rjecessary.  as  a  part  of  the 
type  certifications  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designatfKl  m 
accordance  with  S  21.1cn(bH2)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  aircraft  or 
installation. 

Special  conditions,  as  appropriate,  art- 
issued  in  accordance  with  8  ^^  49  after 
public  notice,  as  required  by  5§  11  28 
and  11.29(b),  effective  October  14,  1 980 
and  will  become  a  part  of  the  tj^e 
certification  basis,  as  provided  by 
5  21.101(b)(2). 

Discussion 

Notice  of  Proposed  Special  Condition 
No.  SC-91-3-SW  was  published  in  the 
Federal  Register  on  August  30.  1991  (56 
PR  42958).  No  comments  were  received. 
Therefore,  the  speaal  condition  is 
adopted  as  proposed. 

The  Bell  Helicopter  Textron  Model 
412  SAR  helicopter  will  incorp»rate  one 
and  possibly  mere  electncal/plec  tronic 
systems  and  equipment  that  will  be 
performing  functions  critical  to  the 
continued  safe  flight  and  landing  of  the 
helicopter.  The  Integrated  Flight  Display 
System  performs  the  function  of  display 
of  attitude.  The  display  of  attitude  to  the 
pilot  is  critical  to  the  continued  R«fe 
flight  and  landing  of  the  helicopter  for 


instrument  flight  rule*  (IFKi  nfiH-runoiis 
n:  instrument  meteorological  condition*. 
If  it  IS  determined  that  this  helicopter 
will  incorporate  other  electrical/ 
eiectnmic  systems  performing  rntujil 
functions,  those  systems  will  also  be 
required  to  comply  with  the 
rpquirements  of  this  ipecial  cor>dition. 

CoDclu«icm 

This  ai.{;i'ri  v\fiv!(j  I'.^'rrt  rr'\'  rrr 
unusual  or  navel  ueMjcn  iciiurt'  (,>ri  ■,■■:;;■ 
series  of  rotorcraft.  ll  w.r)ijui  niA  i*  u 
rule  of  general  apph;  abi;;t\  arui  wiuid 
offect  only  the  maniifru  luri-r  wru 
•ipplied  to  the  FAA  for  appn>val  of  thesf 
ff-jtiires  on  the  rfjtorcratt  idents'it'd  r--; 
•hi.<i  special  condition 

Tlie  F.'\,A  has  dpter-^j'scil  th^t  vihkI 
(  iiuse  exists  for  mrtkinsj  fh,,«  'i.,>' 
effective  m  less  than  3<i  duvs  h'i>" 
inibiicrttion.  This  sperihi  f  orid'tHin 
affecls  only  a  single  tv^x--  flc-sij^'n   N" 
comments  were  receiveif  i;i  rf'spnri*f=  fn 
the  Notice  Further,  the  ajiphi  ."in!  w/r-(i''d 
experience  an  umjue  erf>norn)(,;  fMnai'v 
due  to  an  aorelereted  rontrm  tna! 
commitment  if  the  efTerti\'itv  nf  !hi».  n/K- 
of  speciril  effect  is  delayed.  Therefore, 
this  special  c()rH,i)tiiin  is  t'>e!ns  made 
effective  iinmwliatriy  uf^Kin  isnu.irxr. 

List  of  Subfetts  in  14  CFR  Parts  21  and 
29 

.'\ircrHlt.  Atr  transporiatior.,  Aviwiiori 
,s.ifrH'.  RotoroKift  S,a!ety 

T''H'  ,ii.'hnr:'\  i,j'<;*,"n  for  these 


11,  s  :s 


1^  follows: 


^uthont>   4S  I  .h.L   \  i^-l,  ■  *48(c).  1352, 
1354(u).  13&S,  1421  IhrnuRh  UjI,  1,^02, 
1651(b)(21.  42  U.SC  mrrf   ia  4s2-i  ei  »f<j.; 
E.0. 11541   4Si    .SL  liH.  M.j(Rev.  Pub.L«7- 
449.  lanu.try  1,^,  !«*.■,, 

The  Special  Condihon 

Atx.ordinyiv .  if;*'  I'eOt'iTO  ,,f\'v.alJon 
.Aiiriini,s;t<j;Hin  iK'X.A,  ndnpis  trie 
foiiv.iVMrji  spi't.i.i.  roiiuitiori  ah  «  part  of 
the  Vyp*-:  cer; ii'K,..i'koo  t,!«i>ib  ioi  ;;>e  Bell 
Hf'!iropti,-r  T'oxtron  Kioidoi  41*.  S.'\H 
heii  copter 

Prolectwr  frr  F'ft ! -if ol /Electronic  Systems 
From  High  In'r-nf.tv  Hotft<.:U'ii  Fm/ds 

F,.i(  h  (i\'«'cm  thflt  fw-rfo'T"  '■-■•kftl 
fjrKfiong  m.ijit  i>»  d»'«i};T*(i  «'■.(!  I'l^'d!!*'*!  fr> 
ensurf  If.Hl  (H»"  op«»Tat)or,  »rn-|  (i(.*"t(iif'rui 
CHpabilitie*  of  tttear    r'U(  hi  •jirMfH  .ns  «'i:  noi 
udv^rsfiv  Bf'wtfrl  »'h«'n  'he  't-li copter  »• 
f'xpo«e<i  10  hiRf,  intensi'v  m-'imU'ri  fields 
<  t't'TT.ul  to  ■.he  hi'liccpliT 


12866 


Federal  Register  ;   Vol.  57.  No.  72  /  Tuesday.  April  14.  1992  /  Rules  and  Regulations 


Issued  in  Fort  Worth.  Texas,  on  March  27, 
1392 

Larrv  M   Keli> 

Acting  Manager.  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc  92-8536  Filed  4-13-92;  8:45  am| 

Sn.UNO  CODE  M10-13-M 


14CFRPart39  ' 

I  Docket  No  91-NM-22»-AD;  Amendment 
39-8212;  AD  92-08-01) 

Alrworttiiness  Directives:  Boeing 
Model  757  Series  Airplanes  Equipped 
With  Pratt  and  Whitney  PW2000  Series 
Engines 

agency:  Federal  Aviation 
A  i~.inistration.  DOT. 
action:  Final  rule. 

summary;  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
scries  airplanes  equipped  with  Pratt  and 
Whitney  PW2000  series  engines,  that 
requires  replacement  of  the  left  and  right 
engine  fuel  shutoff  (spar)  valves.  This 
amendment  is  prompted  by  reports  of 
difficulty  in  obtaining  successful  engine 
starts  during  production  testing.  The 
a~tions  specified  by  this  AD  are 
intended  to  prevent  the  inability  to 
obtain  a  successful  in-flight  engine  start. 
dates:  Effective  May  19. 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  19. 
1992. 

ADDRESSES:  The  service  Information 
f  f-renced  in  this  AD  may  be  obtained 
f::r:,  Boeing  Commercial  Airplane 
Lroup.  P.O.  Box  3707.  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Land  Avenue  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  1100  L  Street  NW.. 
room  8401,  Washinston.  DC. 

FOfl  FUflTHER  INFORMATION  CONTACT: 

Mr.  Jeffrey  Duven,  Seattle  Aircraft 
Certification  Office.  Propulsion  Branch, 
ANM-140S:  telephone  (206)  227-2688. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION;  A 

proposdi  to  amend  pdrt  39  of  the  Federal 
Aviation*Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  757 
series  airplanes  equipped  with  Pratt  and 
Whitney  PW2000  series  engines  was 


published  in  the  Federal  Register  on 
December  10, 1991  (56  FR  64487).  That 
action  proposed  to  require  replacement 
of  the  left  and  right  engine  fuel  shutoff 
(spar)  valves. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the  rule  as 
proposed. 

The  Air  Transport  Association  (ATA! 
of  America,  on  behalf  of  its  member 
operators,  requesters  an  extension  of  the 
compliance  time  from  the  proposed  60 
days  to  a  period  of  time  ranging  from 
150  days  to  15  months.  The  commenter 
states  that  the  proposed  compliance 
time  would  greatly  increase  costs  to  its 
member  operators  because  of  the  need 
for  special  scheduling  of  aircraft.  One 
member  indicates  that  the  proposed 
compliance  time  does  not  provide 
sufficient  time  to  rotate  the  unmodified 
units  back  to  the  supplier  for 
modification.  Members  who  can  retrofit 
the  subject  valves  in-house  have  been 
advised  by  the  supplier  that  90  to  120 
days  are  required  just  for  delivery  of  the 
replacement  kits.  Several  members 
request  a  compliance  time  that  would 
coincide  with  a  "C"  check  time  interval 
(15  months)  because,  in  order  to  replace 
the  subject  valves,  operators  will  have 
to  drain  two  of  the  three  fuel  tanks:  this 
type  of  work  would  require  a  main  base 
visit  and  could  take  longer  than  the 
estimated  14  work  hours  to  complete. 
Upon  further  review  of  the  replacement 
procedures  and  parts  availability,  the 
FAA  agrees  that  the  comphance  time 
can  be  extended  somewhat.  Extending 
the  compliance  time  to  270  days  will  not 
adversely  affect  safety,  and  will  allow 
the  modification  to  be  accomplished 
during  scheduled  maintenance  at  a  base 
where  special  equipment  and  trained 
maintenance  personnel  will  be  available 
if  necessary.  The  final  rule  has  been 
revised  accordingly.  • 

After  careful  review  of  the  available 
date,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximatley  52  Boeing 
Model  757  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  46  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  aproximately  14  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 


labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
S3. 000  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$173,420  or  S3, 770  per  airplane 

The  regulations  adopted  herein  wil! 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  tjovernment.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  it  is  contained  in  the 
Rules  Docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  .Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a].  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11  89. 

§39.13    [Amended! 

2.  Section  39  IJ  is  a.mended  by  adding 
the  following  new  airworthiness 
directive 

92-08-01.  Boeing:  Amt'ndment  39-8212. 
Docket  91-NM-22ft-AD. 

Applicabih'.y  Model  757  series  airplanes- 
equipped  with  Pratt  and  Whitney  PW2000 
senes  engines,  as  listed  in  Boeing  Alert 
Sen-ice  Bulletin  -57-28A0028.  dated  Octobrr 
3.  1991;  certificat(>d  in  any  category. 

Compliance.  Required  withm  270  days  after 
the  effective  date  of  this  AD.  unless 
previously  accomplished. 
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To  ensure  that  in-flight  engine  restart 
capability  is  available,  accomplish  the 

following: 

(a)  Remove  and  replace  the  left  and  right 
engme  fuel  shutoff  valves  in  accordance  with 
Boemg  Alert  Service  Bulletin  757-2aA0028 
dated  Octobers.  1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACOl, 
FAA.  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager.  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  ir, 
accordance  with  FAR  21.197  and  21  199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

|d)  The  replacement  shall  be  done  m 
accordance  with  Boeing  Alert  Service 
Bulletin  757-28A0028  dated  October  3.  1991. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  L'.S.C.  552(a) 
and  1  CFR  part  51-  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P  O,  Box  3707,  Seattle.  Washington,  98124- 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Land 
Avenue  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  1100  L  Street 
NW\,  Room  8401.  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
May  19. 1992. 

Issued  in  Renton,  Washington,  on  March 
18,  1992. 

James  V.  Devany, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certificctior  Service. 
[PR  Doc  92-8604  Filed  4-13-92;  8;45  am] 
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14  CFR  Part  39 

[Docket  No.  90-NM-181-AD:  Amendment 
39-8213:  AD  92-08-021 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This,  amendment  supersedes 
an  existing  airworthiness  directive  (ADl. 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  currently  requires 
inspection  for  cracks  in  the  fuselage 
body  station  (BS)  1241  bulkhead  sphce 
strap  and  forging,  and  repairs,  if 
necessary.  This  amendment  continues  to 
require  inspections  of  the  splice  strap 
and  repair,  if  necessary;  however,  the 
inspections  are  required  at  more 
frequent  intervals  on  older  airplanes, 
and  cracked  splice  straps  are  required  to 
be  replaced.  This  amendment  is 
prompted  by  a  structural  review  of  the 


Model  747.  The  actions  speciTied  by  the 
AD  are  intended  to  prevent  t&iiaie  uf  the 
bulkhead  forging,  which  could  lead  to 
loss  of  cabin  pressure  or  the  inability  of 
the  airplane  to  withstand  fail-safe  loads. 
DATES:  Effective  May  19,  1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  19, 
1992. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P  O.  Box  3707,  Seattle, 
Washington  98124  This  information 
may  be  examined  at  the  Federal 
-Aviation  Administration  (F.\A), 
Transport  A!r7)lane  Directorate,  Rules 
Docket,  1601  Lind  Avenue  SW  ,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street  NW., 
Room  8401,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Fox,  Aerospace  Engineer,  Seattle 
Aircraft  Certification  Office,  Airframe 
Branch,  ANM-120S.  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW  ,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2777;  fax  (206)  227- 
1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
88-16-01,  Amendment  39-5983  (53  FR 
27479,  luly  21.  1988),  whirii  is  applicable 
to  Model  747  series  airplanes,  was 
published  in  the  Federal  Register  on 
November  1.  1991  (56  VR  57999),  The 
action  proposed  to  require  inspections 
of  the  splice  strap  and  repair,  if 
necessary;  however,  the  inspections 
would  be  required  at  more  frequent 
intervals  on  older  airplanes,  and 
cracked  splice  straps  would  be  required 
to  be  replaced 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  request  that 
proposed  paragraph  (d)  be  clarified  to 
specify  exactly  which  inspections  are 
terminated  by  compU'ing  with  proposed 
paragraph  (d).  The  FAA  concurs  that 
clarification  is  necessary  Following 
replacement  of  the  splice  strap  in 
accordance  with  paragraph  (d|[4],  the 
new  splice  strap  must  be  inspected  (as 
under  paragraph  (c))  prior  to  the 
accumulation  of  10.000  landings;  and 
other  inspections  must  be  performed  (as 
under  paragraph  id))  prior  to  (and 
following)  the  accumulation  of  20,000 
landings  The  final  rule  has  been  revised 
to  clarify  these  requirements. 


One  commenfer  requests  that  the 
propu.=^ed  compliance  time  of  3,000 
landings  for  the  repetitive  inspections 
contained  in  paragraph  (d)(3)  be 
extended  to  10,000  landings  following 
replacement  of  the  bulkhead  splice 
strap.  Since  the  commenter  provided  no 
substantiation  for  this  extension  in 
comphance  time,  the  FAA  does  not 
concur.  However,  it  is  apparent  that 
some  confusion  may  exist  concerning 
these  repetitive  inspection  compliance 
times.  Therefore,  the  FAA  reiterates  that 
the  10,000-landing  compliance  time  is 
applicable  to  paragraph  (c)  for  the  initial 
inspection  following  replacement  of 
bulkhead  splice  straps;  whereas,  the 
3.000-landing  compliance  time  is 
applicable  to  paragraphs  (d][2]  and 
(d)(3)  for  repetitive  inspections  for 
airplanes  that  have  accumulated  more 
than  20,000  landings. 

Another  commenter  requests  that  the 
AO  address  airplanes  on  which  the 
sphce  strap  replacements  have  been 
accomphshed  previously  in  accordance 
with  Boeing  Service  Bulletin  747-53- 
2219.  Specifically,  the  commenter  states 
that  AD  88-16-01  permits  splice  strap 
replacement  in  accordance  with  that 
service  bulletin,  and  allows  the  initial 
eddy  current  inspection  of  airplanes 
with  that  replacement  to  be  deferred 
until  10,000  landings  after  replacement. 
However,  the  proposed  rule  omits 
reference  to  those  airplanes,  and 
addresses  only  airplanes  on  which  the 
splice  strap  replacement  has  been 
accomplished  accordance  with  Boeing 
Service  Bulletin  747-53-2283,  Revision  3. 
The  commenter  requests  that  the  10,000 
landing  deferral  for  the  eddy  current 
inspection  specified  in  proposed 
paragraph  (c)  be  provided  to  airplanes 
that  had  accomplished  replacement  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2219.  The  FAA  concurs.  Boeing 
Service  Bulletin  747-53A2283.  Revision 
3,  references  Boeing  Service  Bulletin 
747-53-2219  for  an  alternative  method  of 
accomplishing  the  replacement  of 
bulkhead  splice  straps;  the  FAA 
considers  either  method  to  be 
acceptable  for  the  purposes  of  this  AD. 
Therefore,  the  FAA  has  revised 
paragraph  (c)  of  the  final  rule  to  clarify 
that  airplanes  on  which  the  bulkhead 
splice  straps  may  have  been  replaced 
previously  in  accordance  with  Boeing 
Service  Bulletin  747-53-2219  are  eligible 
to  defer  the  initial  eddy  current 
inspection  procedures  to  the  10,000- 
landings  threshold. 

One  commenter.  a  non-U. S.  operator 
of  Model  747SR  airplanes,  requests  that 
the  compliance  time  be  expressed  in 
equivalents;  i.e.,  two  touch-and-go 
cycles  would  be  counted  as  one  flight 
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cycle,  in  order  to  be  consistent  with  the 
method  of  counting  cycles  in  the  Boeins 
Supplemental  Inspection  Document.  D6- 
35999.  The  FAA  does  not  concur  The 
FAA  has  determined  that  since  this 
operator  is  one  of  only  a  few  operators 
af  the  Model  747SR  senes  airplane  who 
use  these  airplanes  for  touch-and-go 
flight  trainins?  pxercises,  revising  the  rule 
to  suit  the  needs  of  this  operator's 
unique  circumstances  would  only  serve 
to  confuse  the  maiority  of  the  Model  747 
operators.  This  cominentpr  has  the 
option  of  requestmR  this  adiustment  to 
the  compUance  time  under  the 
provisions  for  alternative  methods  of 
compliance,  speafied  m  paragraph  (e)  of 
the  rule. 

The  final  rule  n^is  oeen  revised  to 
correctly  reference  the  source  of  service 
information  as  Boeing  Service  Bulletin 
747-53-2283,  Revision  3.  dated 
November  1,  1989  (rather  than  Boeing 
Alert  Service  Bulletin  747-53A2283).  The 
contents  of  the  service  bulletin  have  not 
changed,  only  the  service  bulletin 
number  has  been  corrected. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  iTie  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  AD. 

There  are  approximately  689  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  174  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  104  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  Figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  S995.280. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various  levels 
of  government.  Therefore,  in  accordance 
wrth  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule**  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  na34,  February  26, 1979);  and  (3)  will 
not  have  a  significant  ecooomic  impact, 
positive  or  negative,  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket  a(  the  location 
provided  under  the  caption 
"ADDRESSCS." 

list  of  Subjects  hM4  CFK  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— AIRWt^RTHtNESS 

DIRECTIVES 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§  39  ■' :.       Amen<J<fdl 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5983  (53  FR 
27479.  July  21. 1988).  and  by  adding  a 
new  airworthineas  directive  (AD), 
amendment  39-8213.  to  read  as  follows; 

9Z-MM>2.  Boeing:  Amendment  3&-8213. 

Docket  90-NM-t81-AD.  Supersedes  AD 
8&-16-01,  Amendn»ent  39-S983. 

AppHcabilitv:  Model  747  airplanes  listed  in 
Boeing  Service  Bulletin  747-53-2283.  Revision 
3.  dated  Nove.Tjber  1. 1989.  certificated  in  any 
category. 

Compliance:  Reqmred  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  body  station  (BS) 
1241  bulkhead  forging,  which  could  lead  to 
loss  of  cabin  pressure  or  the  inability  of  the 
airplane  to  withstand  fail-safe  loads. 
accomplish  the  following: 

(a)  For  airplanes  Croup  1  through  group  8 
[as  defined  in  Boeing  Service  Bulletin  747-53- 
2283,  Revision  3,  dated  November  1. 1989)  on 
which  a  replacement  bulkhead  spHce  strap 
has  not  been  incorporated  in  accordance  with 
Boeing  Semce  Bulletin  747-53-2283.  Revision 
3.  dated  November  1. 1989.  accomplish  the 
following: 

(1)  Perform  an  eddy  current  inspecUon  of 
the  BS  1241  bulkhead  splice  strap  at  the  aft 
hole  and  visually  inspect  the  aft  edge  of  the 
strap  in  accordance  with  the  service  bulletin 
at  the  later  of  the  times  indicated  in 
subparagraph  (a)(lMi)  or  (a)(1)(ii).  unless 
previously  accompUrfied  within  ttie  last  6XXX) 
landings: 

(j)  Within  the  next  1.000  Unding*  after  the 
effective  date  of  this  AD.  or 

(li)  Prior  to  the  accumulaUon  of  10.000  total 
airplane  landings. 

(2)  If  no  crack  is  found,  repeat  the 
inspections  required  by  paragraph  (a)(1)  of 
this  AD  thereafter  at  intervals  not  to  exceed 
7,000  landings. 


(3)  If  a  crack  is  found  on  the  aft  edee  of  the 
bulkhead  splice  strap  or  at  the  aft  hole  pnor 
to  further  P.ight.  perform  an  eddy  current 
inspection  for  crBrks  in  the  buli^head  sohce 
strap  and  forjting  at  the  adiacenl  fon*.'ard 
hole,  in  accordance  wiTti  Boping  S*tvicp 
Bulletin  747-53-2283.  Rrv-ision  3.  dfited 
November  1.1989 

(i)  If  no  crack  is  found  or  if  a  crack  is  found 
only  in  the  bulkhead  splice  strnp.  repeat  thp 
inspection  required  by  paragraph  !all3)  of 
this  .\D  al  the  forward  hole  thereafter  at 
intervals  not  to  exceed  3,000  landings. 

(n)  If  a  crack  is  found  in  the  bulkhead 
forging,  repair  as  fellows 

(A)  If  ihe  crack  found  in  the  forward  hole 
of  the  forcing  does  not  exceed  the  forward 
hole  rework  limils  specified  in  Boeing  Service 
Bulletin  747-xV.2283.  Revision  3.  dated 
November  1,  19«9.  and  the  forviard  hole 
coldwork  has  not  been  previously 
accomplished,  repair  prior  to  further  flight,  in 
accordance  with  the  service  bulletin,  and 
continue  to  reinspect  in  accordance  with 
paragraph  failJi  of  this  AD  at  lnter^■al8  rot  to 
exrred  3.0t»0  landings. 

(B)  If  the  crack  found  m  the  forging  exceeds 
the  forward  hole  rework  limits,  or  if  the  hole 
coldwork  has  been  previously  accomplished. 
prior  to  further  flight  repair  in  a  manner 
approved  by  the  Manager,  Seattle  Airrj-aft 
Certification  Office  FAA.  Trpinsport  Airplane 
Directorate 

(b)  For  airplanes  Group  9  through  Group  18 
(us  defined  m  Bo*>inB  Service  Bulletin  747-53- 
2283.  Revision  3,  dated  November  1.  1989)  nn 
which  a  replacement  bulkhead  splice  st-.ip 
has  not  been  incorporated  in  accordance  with 
Boeing  Service  Bulletin  74:-53-2283,  Revision 
3,  dated  November  1,  1989,  accomplish  the 
following: 

(1)  Perform  an  eddy  current  inspection  of 
the  BS  1241  bulkhead"  splice  strap  at  the  aft 
hole  and  visually  inspect  the  aft  edqe  of  the 
strap  at  the  later  of  the  times  indicated  in 
subparagraph  (b)(lMi]  or  (b|(1)(iii,  unless 
previously  accomplished  within  the  last  6,0()0 
landings: 

(i)  Within  the  next  l.OX)  landings  after  the 
effective  date  of  this  AD,  or 

(ii)  Prior  to  the  accumulation  of  10.000  total 
landings. 

(2)  If  no  crack  is  found,  repeat  the 
inspections  required  by  paragraph  [b)(l)  of 
this  AD  at  intervals  not  to  exceed  7.000 
landings. 

(3)  If  a  crack  is  found  on  the  aft  edge  of  the 
bulkhead  splice  strap  or  at  the  aft  hole,  pnor 
to  further  flight,  perform  an  eddy  current 
inspection  for  cracks  in  the  bulkhead  splice 
strap  and  forging  at  the  adiacent  forward 
hole  in  arrnrdance  with  Boetng  Service 
Bulletin  -4~-.53-2283.  Rev-s^on  3,  dated 
November  1   1989, 

(i)  If  no  crack  is  found  or  if  a  crack  is  found 
only  in  the  bulkhead  splice  strap  when 
inspecting  the  forward  hole,  repeat  the 
inspections  required  by  paragraph  (bH3i  of 
this  AD  at  the  forward  hole  thereafter  al 
intervals  not  to  exceed  3.000  landings. 

(li)  If  a  crack  is  found  in  the  bulkhead 
forging,  prior  to  further  flight,  repair  in  a 
manner  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  F.-^A,  Transport 
Airplane  Directorate. 


Federal  Register  /  Vol.  57.  No.  72  /  Tuesday,  April  14,  1992  /  Rules  and  Regulations  12871 


(c)  For  airplanes  Group  1  through  Group  18 
on  which  a  replacement  bulkhead  splice 
strap  has  been  incorporated  in  accordance 
with  Boeing  Service  Bulletin  747-.53-2283, 
Revision  3,  dated  November  1.  1989. 
accomplish  the  procedures  speciHed  in 
subparagraph  (c)(1)  and  [cl(21  of  this  AD, 

Note;  Boeing  Service  Bulletin  747-53-228:1. 
Revision  3.  references  Boeing  Service  Bulletin 
747-53-2219  for  an  alternative  method  of 
accomplishing  the  replacement  of  bulkhead 
splice  straps;  either  method  is  acceptable  for 
the  purposes  of  this  AD.  Therefore,  airplanes 
on  which  splice  strap  replacement  previously 
has  been  accomplished  in  accordance  with 
Boeing  Service  Bulletin  747-53-2219.  Revision 

2,  or  later  FAA-approved  re\'isions.  are 
eligible  to  defer  the  Initial  eddy  current 
inspection  required  by  this  paragraph  to  the 
10.000-landings  threshold,  as  specified  in 
paragraph  (c)(1). 

(1)  Perform  an  eddy  current  inspection  to 
detect  cracks  in  accordance  with  the  service 
bulletin  at  the  later  of  the  times  indicated  m 
subparagraph  (cl{l)(i)  or  (r)(l)(ii).  unless 
previously  accomplished  within  the  last  9.0X1 
landings; 

(i)  Within  1.000  landings  after  the  effective 
date  of  this  AD,  or 

(ii)  Prior  to  the  accumulation  of  10,000 
landings  after  the  replacement  of  the 
bulkhead  splice  strap, 

(2)  Repair  all  cracks  prior  to  further  flight, 
in  a  manner  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office.  FAA, 
Transport  Airplane  Directorate, 

(d)  For  airplanes  Group  1  through  Group  18. 
accomplish  the  following;  Compliance  with 
this  paragraph  terminates  the  requirement  for 
the  inspections  con'amed  paragraphs  (a)  and 
(b)  of  thls.^D, 

(1)  Perform  an  eddy  current  inspection  or 
ultrasonic  inspections  (as  applicable  and  as 
specified  in  the  service  buUetm)  of  the 
forward  and  aft  holes  to  detect  cracking  in 
the  splice  strap  and  bulkhead  forging,  in 
accordance  with  the  ",^ginp  Fleet  Flight- 
Safety  Inspection  Program  '  specified  in 
Boeing  Service  Bulletin  74~-53-2283,  Revision 

3.  dated  November  1,  1989,  at  the  latest  of  the 
times  indicated  m  subparagraph  (d](rj(i), 
(d)(l)(ii).  or  [d)(l)(iii).  unless  previously 
accomplished  within  the  lest  2.000  landings; 

(i)  Prior  to  the  accumulation  of  20.000 
landings  on  any  unmodified,  or  modified 
bulkhead  splice  strap;  or 

(ii)  Prior  to  the  accumulation  of  20.000 
landings  after  replacement  of  the  bulkhead 
splice  strap;  or 

(iii)  Within  the  next  1.000  landings  after  the 
effective  date  of  this  AD. 

(2)  If  no  crack  is  found  m  the  bulkhead 
splice  strap  or  bulkhead  forging,  repeat  the 
inspection  required  by  paragraph  (d)(1)  of 
this  AD  thereafter  at  intervals  not  lo  exceed 
3.000  landings. 

(3)  If  a  crack  is  found  in  a  bulkhead  splice 
strap  not  yet  modified  in  accordance  with 
Boeing  Service  Bulletin  747-53-2283.  Revision 
3,  dated  November  1.  1989,  replace  the 
bulkhead  splice  strap  in  accordance  with  the 
service  bulletin  within  the  next  4  years  after 
April  17,  1990  (th(  effective  date  of  AD  90~C»y- 
06);  or  pnor  to  the  accumulation  of  20.0(.)0 
total  airplane  landings;  or  withm  2  years  after 
crack  discoverv,  whichever  occurs  latest.  If  a 


crack  is  found  in  the  bulkhead  forging,  pnor 
to  further  flight,  repair  in  accordance  with  the 
service  bulletin.  Repeat  the  inspections 
required  by  paragraph  (d)fl)  of  this  .AD 
thereafter  at  intprvais  not  to  exceed  3  OCX) 
landings 

(4)  If  a  crack  is  found  in  a  m;idif',ei,i  ;ir 
replacement  bulkhead  spii(::e  straj)  or 
bulkhead  forging,  prior  to  further  flight, 
replace  the  bulkfiead  splice  strap  m 
accordance  with  Boeing  SerMce  Bulletin  747- 
53-2283.  Revision  3.  dated  November  1   1989 

(i)  Prior  to  the  accumulation  of  lO.CKX) 
landings  thereafter,  perform  an  eady  current 
inspection  to  delect  cracks,  in  accordance 
with  the  service  bulletin.  Repair  all  cracks 
pnor  to  further  flight,  in  a  manner  approved 
by  the  Manager,  Seattle  Aircraft  Certifiration 
Office,  FAA,  Transport  Airplane  Directorate 

(ii)  Pnor  to  the  accumulation  of  20.000 
landings  after  such  replacement,  remspect  in 
accordance  with  the  provisions  of  this 
paragraph. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  tim.e.  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA,  Transport  Airplane  Directorate 

Note;  The  request  should  be  forwarded 
through  an  FAA  Pnncipal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager  Seattle  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  F.AR  21  197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(g)  The  inspections  and  modification  shall 
be  done  in  accordance  with  Boeing  Service 
Bulletin  747-53-2283,  Revision  3.  dated 
November  1.  1989,  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
use  552(a!  and  1  CFR  part  51.  Gopies  may 
be  obtained  from  Boeing  Gommercial 
Airplane  Group,  P  O  Box  3707,  Seattle. 

W  ashington  98124,  Copies  may  be  inspected 
at  the  FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton.  Washington 
98055-^*056;  or  at  the  Office  of  the  Federal 
Register  1100  L  Street  NW.,  room  8401, 
Washington.  DC. 

(h)  This  amendment  becomes  effective  May 
19.  1992. 

Issued  in  Renton,  Washington,  on  March 
18. 1992. 

fames  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  92-8605  Filed  4-13-92;  8:45  amj 
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14  CFR  Part  71 

(Airspace  Docket  No.  91-ANM-Ml 

Establishment  of  Additional  Control 
Area;  Boise.  ID 


agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Final  rule. 


summary:  This  action  establishes 
controlled  airspace  at  Boise,  Idaho. 
Operfitions  specifications  for  users 
governed  by  Part  135  of  the  Federal 
Aviation  Regulations  preclude 
mstrument  flight  rules  operations  in 
uncontrolled  airspace  even  when  in 
visual  meteorological  conditions.  When 
seasonal  thunderstorms  dictate  a  route 
outside  the  lateral  limits  of  a  specific 
Federal  h TWciv  the  pilot  may  have  to 
(jescirui  ^(  li  u  t'le  existing  floor  of 
(  ortn    (  i  h    "-f  M  I  •  I  operate  below  the 
base  of  the  st.jrnis  This  action  lowers 
the  controlled  airspace  to  10,000  feet 
MSL  allowing  pilots  to  operate  at  lower 
altitudes  as  necessary. 

EFFECTIVE  DATE:  May  15, 1992.  0901  u.t.c. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L  Brown,  ANM-6j5,  FeUcral 
Aviation  Administration.  Docket  No,  91- 
ANM-20. 1801  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056, 
Telephone:  (206)  227-2535. 

SUPPt^MENTARY  INFORMATION: 

History 

On  November  5, 1991,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  additional 
controlled  airspace  at  Boise.  Idaho  (56 
FR  56480).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  The  proposed  airspace 
description  has  been  revised  for  the 
final  rule.  The  south  boundary  has  been 
raised  to  latitude  441000"  N.  and  the 
west  boundary  has  been  moved  to 
longitude  117'02'00"  W  for  ease  of 
charting.  The  part  of  the  Ontario. 
Oregon.  Transition  Area  that  overlaps 
the  proposed  airspace  has  been 
excluded.  These  revisions  decrease  the 
net  volume  of  airspace  from  that 
proposed;  therefore,  they  are  not  beyond 
the  scope  of  the  proposal.  Accordingly, 
the  final  rule  is  adopted  as  proposed, 
with  the  revisions  noted  above.  The 
additional  control  area  listed  in  this 
document  is  published  in  section  71.163 
of  Handbook  7400.7  effective  November 
1. 1991,  which  is  incorporated  by 
reference  in  14  CFR  71.1. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations 
establishes  additional  controlled 
airspace  at  Boise.  Idaho,  This  action  will 
permit  pilots  circumnavigating 
thunderstorms  in  the  area  to  depart  the 
confines  of  the  Federal  airway  in  the 
area  and  still  be  able  to  operate  in 
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The  FAA  has  deterniined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary-  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "signincant  rule"  under  DOT 
Regulatory-  Policies  and  Procedures  (44 
FR  11034:  Febniary  26. 1979]:  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
irrpact  !S  so  minimal.  Since  this  i*  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  mle  nill  not  have  a 
sigruticdri!  economic  impact  on  a 
substantidi  number  of  small  entities 
under  the  criterid  o.*'  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFT?  Part  71 

Aviation  safety.  Control  areas. 
Incorporation  by  reference. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
F-^deral  Aviation  Administration 
amends  14  CFR  part  71  as  follows; 

PART  71— (AMENDED] 


P 


1  The  autnonty  citation  for  14  CFR 
■K'  "1  continues  to  read  as  follows: 


Office  of  tt>e  Secretary 

14  CFR  Part  382 

!  Docket  4764*  notice  92-6! 

R!N  Wo   2105-AB86 

Nondiscnmination  on  tne  Basis  of 
Handicap  In  Air  Travel 

agency:  Department  ol  Transportation, 

Ofrice  of  the  Secretary. 

ACTtON:  Notice  of  exemption. 

summary:  In  response  to  a  petition  from 
the  Regional  Airline  Association,  the 
Department  proposed  to  amend  its  Air 
Carrier  Access  Act  rule  to  require  on- 
board wheelchairs  to  be  provided  on 
aircraft  with  more  than  70  seats,  as 
opposed  to  the  current  requirement 
applying  to  aircraft  with  more  than  60 
seats.  After  considering  comments  on 
the  proposal,  the  Department  has 
decide'!,  rather  than  amending  the  rule, 
to  grant  an  exemption  to  the  provision 
for  two  specific  aircraft  models. 
EFFECTIVE  date:  This  exemption  is 
effective  Apnl  5  1<W2 
FOR  FURTHER  JNFORMATION  CONTACT: 
Robet  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement  Department  of 
Transportation,  400  7th  Street  SW.,  room 
10424,  Washington,  DC  2059a  202-366- 
9306. 
SUPfLEMENTARV  MIFORWIATION:  The 


Authority:  49  U.S  C.  app.  1348(a),  1354(a), 
1510.  E.O  10854.  24  FR  9565,  3  CFR.  1959-1963 
Comp  .  p  389:  49  U.S-C.  106(g):  14  CFR  11.69. 

}71.1    fAn»endedl 

2  Tne  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7, 
Compilation  of  Regulations,  published 
Apiil  30. 1991,  and  effective  November 
1,  1*32,  is  amendt-d  as  follows; 

J  71  163     Oe*9natioo  Of  B<MW{»oa<  control 


Bois«,  idabo  (Newj 

T'^*'  a;-space  extending  upward  from 
;o.O(Xj  fp*-?  MSL  txjtinded  on  the  north  by 
iatiuioe  46  WJ  00"  N.  on  the  east  by  the  west 
(^:ye  )f  V-253,  on  the  south  by  latitude 
4-t  lOOtr  N.  and  on  the  west  by  longitude 
1170200"  W.  excluding  Federal  Airways. 
Boise  and  McCall.  Idaho,  and  Ontario. 
Oregon.  Transition  areas. 
•         •         •         •         * 

Issued  in  Seattle,  Washington,  on  April  £. 
1991. 

Temple  H   Johnson,  |r. 
Manager.  Air  Traffic  Division. 
jFR  Doc  92-8537  Piled  4-13-92;  8:45  amj 

5  vUHG  C00€  «9'9-'J-»l 


Re. 


irlme  Association  (RAA),  a 


trade  association  for  commuter  air 
carriers,  petitioned  the  Department  to 
amend  its  Air  Carrier  Access  Act 
regulation  (14  CFR  part  382)  with  respect 
to  requirements  for  on-board 
wheelchairs.  The  particular  provision 
RAA  asked  the  Department  to  change 
(14  CFR  382(aK4)(ii))  applies  to  all 
aircraft  with  more  than  60  passenger 
seats  and  directs  the  carrier  to  ensure 
that  an  on-board  wheelchair  is  provided, 
on  request,  to  a  passenger  who  tells  the 
carrier  that  he  or  she  can  use  an 
inaccessible  lavatory  but  needs  an  on- 
board wheelchair  to  reach  the  lavatory. 
In  the  alternative.  RAA  asked  for  an 
exemption  for  two  specific  aircraft,  the 
Aerospatiale/Aeritalia  ATR-72  and  the 
British  Aerospace  ATP,  both  of  which 
have  between  60  and  70  seats. 

RAA  cites  a  number  of  reasons  for  its 
request.  First,  RAA  asserts  that  the 
reasons  for  the  lack  of  a  requirement  for 
on-board  wheelchairs  in  aircraft  with  60 
or  fewer  seats  were  that  such  aircraft 
had  narrower  aisles,  less  maneuvering 
room,  fewer  flight  attendants,  and  less 
need  for  use  of  lavatories  (ie..  because 
of  shorter  flight  segments)  thnn  irtr^er 
aircraft.  These  reaons  make  e^uai  sense 
for  the  ATR-72  and  ATP  models  with 


between  60  and  70  seats,  both  of  which 
are  "stretch"  versions  of  otherwise  very- 
similar  aircraft  with  fewer  than  60  seats, 
RAA  expects  carriers  (e.g..  American 
Eagie,  Trans  Worid  Express)  to  use  the 
standard  and  "stretch"  versions  of  these 
aircraft  interchangeably  on  the  same 
routes. 

RA.A  said  that  it  would  be  "costly  and 
unrealistic"  to  have  to  use  on-board 
wheelchairs  on  these  aircraft,  in  view  of 
equipment  and  training  costs  and  the 
relatively  few  passengers  that  would 
probably  use  them.  RAA  also  suggested 
that  the  safety  functions  of  crew 
members  could  be  impeded  in  the 
narrow  confines  of  these  aircraft  by  the 
presence  m  the  aisles  of  on-board 
wheelchairs. 

The  Department  received  13 
comments  on  the  proposal.  Four 
comments,  all  from  tiie  airline  industry, 
mipported  RAAs  proposal.  The  Air 
Transport  Association  suggested  that 
granting  the  proposal  would  reduce 
economic  burdens  on  the  industry,  .^ir 
Wisconsin  and  the  manufacturer  of  the 
ATR-72  echoed  RA.^■s  contentions 
about  narrow  aisles,  lack  of 
manruverabiiity  in  the  cabin,  and 
possible  interference  with  flight 
attendants'  safety  duties.  Trans  World 
Express  said  that  fin  additional  safety 
issue  might  arise  because,  since 
commuter  aircraft  typically  operate  at 
lower  altitudes  than  larger  aircraft,  there 
was  greater  likelihood  of  encountering 
turbulence,  which  could  be 
problematical  for  the  user  of  an  on 
board  wheelchair.  Trans  World  Express 
also  noted  that  the  small  lavatories  on 
its  .^TR  aircraft  were  difficult  for  all 
passengers  to  use 

Nme  commenters,  eight  of  whom  were 
from  the  disability  community,  opposed 
RAA'8  petition.  The  disability 
community  commenters  included  the 
Eastern  Paralysed  Veterans  .Association 
(EPVA).  the  Paralyzed  Veterans  of 
America  (PVA).  the  Kentucky/Indiana, 
Michigan  and  Wisconsin  chapters  of 
PVA.  New  York  Lawyers  for  the  Public 
Interest,  .Access  for  Travel,  and  Dr. 
Michael  Quigley,  Generally,  these 
commenters  argued  that  the  proposal 
would  diminish  the  opportunities  of 
persons  w:th  disability  to  travel  by  air. 
and  may  adversely  affect  their  health 
and  safety,  that  if  a  lavatory  was 
present  that  an  individual  could  use.  the 
individual  should  be  provided  a  means 
of  getling  to  it.  that  new.  narrow  on- 
bo.ird  wheelchairs  would  minimize 
problems  resulting  from  narrow  aisies. 
and  that  RAAs  assertions  about  a 
poten'ia!  safety  impact  were  speculative 
and  that  there  was  no  data  to  support 
them. 
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In  addition,  EPVA  noted  that  persong 
who  can  use  Inaccessible  lavatories  are 
likely  to  be  relatively  more  mobile  than 
other  persons  with  disabilities  and  that 
RAA  said  there  would  be  few  such 
persons  treveHng.  This  being  the  case. 
EPVA  said,  disruptions  should  be 
minimal.  PVA  said  that  American  Eagle 
had  recently  purchased  on-board 
wheelchairs  for  its  ATR-728, 
demonstPBting  that  their  use  with  this 
aircraft  was  possible.  PVA  also  noted 
that  there  wasiio  quantificabon  of  cost 
Impacts  and  that  in  any  event, 
passengers'  civil  rights  should  take 
precedence  over  considerations  of  cost 

The  final  commenter  was  Jarke- 
Thorsen  Products,  which  manufactured 
the  on-board  wheelchairs  American 
Eagle  purchased  for  its  ATR-72s.  This 
commenter  opposed  the  RAA  petition, 
saying  that  its  on-board  wheelchairs 
were  practicable  to  use  on  aircraft  oi 
this  kind  and  were  of  substantial 
importance  to  passengers  with 
disabilities.  (American  Eagle  personnel 
informed  the  Etepartment  that  the  Jai:4(e- 
Thorsen  wheelchairs  cost  $830  each.) 

The  Department  believes  that  the 
information  pro\'ided  in  the  RAA 
petition  and  the<x)mmentB  pertains  to 
the  two  specific  aircraft  models 
involved,  rather  than  to  the  class  of  all 
present  and  potential  future  aircraft  in 
the  60-70  seat  range.  For  this  reason,  the 
Department  believes  that  it  is 
appropriate  to  consider  the  petition  as 
one  for  exemption,  rather  than  as  for  a 
generally  applicable  change  in  the  rule 
The  Department's  basic  standard  for 
considering  exemption  requests  under 
49  CFR  part  S  is  whether  the  request 
presents  special  circumstances,  not 
contemplated  during  the  rulemaking. 
that  justify  relief  from  a  particular 
regulatory  requirement.  The  Department 
has  concluded  fhat  the  RAA  petition 
meets  this  standard.  Dunng  the 
rulemaking,  it  was  the  Department  s 
understanding  that  there  was  a  category 
of  commuter-size  aircraft  with 
inaccessible  lavatories  in  which  the  use 
of  onboard  wheelchairs,  while  not 
impossible,  was  difficult  and 
inconvenient.  The  Department's 
decision  was  that  for  aircraft  In  this 
class — those  with  60  or  fewer  passenger 
seats — on-board  wheelchairs  would  not 
be  required. 

None  of  the  parties  to  the  regulatory 
negotiation  that  preceded  the  proposed 
rule,  and  none  of  the  comments  to  the 
final  rule,  discussed  the  possibility  that 
there  were  some  additional  aircraft, 
with  more  than  60  seats,  that  shared 
very  closely  the  charactenstics  of  the 
aircraft  in  the  60  seals  or  fewer 
category.  The  characteristics  of  aircraft 


models  like  the  ATR-72  and  the  ATP 
were,  therefore,  not  considered  dunrg 
the  rulemaking. 

The  special  circumstances  cited  by 
R.AA  and  Hs  supporters  among  the 
commenters — the  narrtjw  atslps 
diffictihy  in  maneuvenng,  smell  cabin 
crews,  short  flight  segments — «re 
applicable  ahke  to  the  ATR-72  and  ATT' 
and  their  non-sfretch  cousins  hevmg  sr 
seats  or  fewer.  This  similanty  has 
particular  force  in  that  the  CHmers 
typically  use  the  two  versions  of  the 
aircraft  interchangeably  on  many  of  the 
same  routes,  serving  the  samp  cmes  on 
different  days  or  flights  Undpr  thrse 
circumstances,  it  is  reasonable  to  treat 
similarly  situated  aircraft  undfr  the 
same  regulatory  requirements 

The  Department  is  not  basing  this 
decision  on  the  safety  and  cost 
argiiments  advanced  by  the  RAA  and 
other  industry  comments.  The  safety 
rationale  is  speculative  and.  as 
disability  community  commenters 
pointed  out,  unsupported  by  any  data. 
While  the  cost  of  the  on-board 
wheelchairs  is  not  negligible,  it  is  not  so 
high  [particularly  given  the  small 
number  of  aircraft  involved)  as  to  be  a 
significant  factor  m  exempting  the 
aircraft  from  the  regulatory  requirement 
in  question. 

In  making  this  decision,  the 
Department  is  aware  that  it  is  possible 
to  use  on-board  wheelchairs  in  aircraft 
of  this  type,  as  evidenced  by  Amcncar, 
Eagle's  purchase  of  on-board 
wheelchairs  for  iu  ATR-rZs.  fit  would 
be  equally  possible,  in  all  likeHhood.  for 
earners  to  use  the  same  wheelchairs  m 
the  smaller  versions  of  the  aircraft 
models  in  question).  The  issue,  as  the 
Department  sees  it  is  not  so  much  one 
of  the  possibility  of  using  on-board 
wheelchairs  as  it  is  of  whether  the  same 
requirements  ought  to  apply  to  the 
Htrptrh  and  non-stretch  versinns  of  the 
two  specific  aircraft  models  in  questror.. 
The  Department  behevps  that  the  same 
requirements  should  apply 

The  DepartmeiTt  is  also  aware  that  for 
soirre  number  ai  passengers,  the  absence 
of  on-board  wheeichdirs  on  the 
exempted  aircraft  models  wifl  mean  thirt 
they  will  not  be  able  to  get  to  lavatones 
Given  the  low  numbers  of  aircraft 
involved '(the  RAA  petition  mentions  19 
aircraft  of  the  types  involved  currently 
in  earners'  fleets),  and  their  use  on  the 
same  routes  as  the  smaller  versions  of 
the  aircraft  passengers  flying  routes  on 
which  the  aircraft  are  used  could  not 
expect  to  use  the  stretch  versions  of  the 
aircraft  on  any  regular  and  predictable 
basis.  Conseauen'ly,  the  piiHseugers 
probably  could  not  plan  on  having 


lavator>'  access  for  their  flight  fan  aAy 
event. 

For  tilt  reasurvB  stated  in  Oils  notice, 
then,  the  Department  is  exempting.  Tram 
the  requirement  of  14  CPU  382.n(al(41(ii) 
concerning  the  provision  of  on-boanl 
wheelchairs  in  aircraft  with  more  than 
60  Kpats.  the  Aerospatiale/Aeritalia 
ATR^-:  and  the  Bntiah  Aerospace 
Adv  iinced  Turboprpp  [KTT).  in 
coafigarationsliHving  between  60  and  70 
passpnger  seH'!, 

l«»ued  tUa  Tth  ia^  of  Apnl.  1W2.  at 
VVaahinAtoiL  DC 
Andm«»  H.  Carti   If. 

Secrfto'^  p<  'T^':xpQrtatior 

(FR  Doc  fl:  -B,S1«  Filed  4-1»-b:i.  e  li  am) 


cotimtcxjrrv  futures  trading 

COMMtSStON 

17  CFR  Part  UO 

Deteflatlon  of  Authortty  To  Cla«»ity 
Sales  or  Purchases  for  Future  Delivery 
as  Bona  Fld«  Hedfiing 

agency:  Commodity  f-utun,'*  'Iradmg 
Commission. 

ACnON:  Final  rules. 

SVtmHAWr  TWp  ComtTi'id'ti  f-'»>!irf-s 
Tifidins  Cftninii»Kior,  i'TFl'C'    fii 
"Coni.m»«sir»n'")  is  adding  e  r^^^Y.  \  'A''  «' 
to  Its  niief  which  rieteefitfs  HrtH,'-i'\  lo 
thel>n»rl<'»r  of  the  DtviMor  >:;'  F.r,. msiriic 
.\n«lys)s,  or  the  Direrifjr  s  riesigrree.  tw 
approve  requests  undw  Commi«ion 
Rules  1  47  and  l,4fi  to  classify  certain 
positions  HS  bnnc  hde  hedge  positions. 
The  Commission  B  »chon  relates  solely 
to  agency  orgfinization.  proce<Hn-e  and 
pfHi.'tice 

EFFECTIVE  DATE:  March  14,  1992. 
FOB  FURTMEH  INFORMATION  CONTACT 

John  R.  Mullke.  Uireolar  ui  Kioiktl 
Surveillance  or  Paul  M  Architzel.  Chief 
Counsel.  Di vision  of  EconoBiic  Analysis, 
Commodity  Futua^s  Trading 
Commission,  2033  K  Street  NW_ 
Washington.  DC  20581.  (202)  254-3310  or 
254-6990.  respectively. 

SUPPLEMENTARY  INFOMHA TION: 

I.  Delegation 

Commihf^iar  RuIof  T  4"  and  l.-4a,  17 
CFF  1  4"  Hrnj  1  4h  rfw;M-,ftiveJy, 
esirfbiiiif'!  «  priji-fdure  ^nereby  traders 
tippiy  lo  the  Cunimihhkor;  for 
confirmation  that  certain  positions 
would  be  considered  bona  fidf  hedgr 
po&itioBs  within  the  meaning  ut 
Commission  Rule  1.3(z),  17  CFR  1.3iz). 
Bona  fide  hedge  positions  within  the 
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meaning  of  Commission  1.3(z)  are  not 
subject  to  speculative  position  limits. 
The  defmition  of  "bona  fide  hedging 
transactions  and  positions"con8i8ts  of 
three  parts:  A  general  description  of 
such  transactions.  (Commission  Rule 
1.3(z)(l]);  certain  specified  enumerated 
types  of  transactions  (Rule  1.3(z)(2)]. 
specifically  including  anticipatory 
hedges  (Rule  1.3(z)  (2)(i)  (B)  and 
(2)(ii)(C)):  and  a  category  of  non- 
enumerated  transactions  (Rule  1.3(z)(3)]. 

Rule  1.47  requires  that  any  person 
wishing  to  have  positions  classified  as 
bona  fide  hedge  positions  under  the  non- 
enumerated  transactions  category  of 
Commission  Rule  1.3(z)(3)  must  file  a 
statement  with  the  Commission  setting 
forth  the  details  of  the  transactions  and 
information  demonstrating  that  they  are 
"economically  appropriate  to  the 
reduction  of  risk  exposure  attendant  to 
the  conduct  *  *  *  of  a  commercial 
enterprise."  The  rule  further  provides 
that  "all  or  a  specified  portion  of  the 
transactions  *  *  *  shall  not  be 
considered  as  bona  fide  hedging  if  *  *  * 
so  notified  by  the  Commission"  within 
specified  time  limits. 

Similarly.  Rule  1.48  requires 
Commission  recognition  for  the 
classification  of  positions  which  are 
intended  as  hedges  of  anticipated 
production  or  requirements,  an 
enumerated  hedging  transaction  under 
Commission  Rule  1.3(z)(2).  As  under 
Rule  1.47.  such  positions  are  considered 
by  the  Commission  to  be  bona  fide 
hedge  positions  in  the  absence  of  an 
adverse  reply  to  the  request  within  the 
specified  time.  However,  where 
additional  information  is  requested,  the 
Commission  "by  notice  to  such  person, 
shall  specify  its  determination  *  *  *." 

As  a  matter  of  administrative  practice, 
the  Commission,  has  provided 
confirmation  that  no  adverse 
determination  has  been  made 
concerning  such  requests  during  the 
applicable  time  period.  This  practice 
provides  greater  certainty  to  those  filing 
such  requests.  The  Commission  itself 
provides  such  notification  in  instances 
raising  novel  or  unusual  requests.  In  all 
other  instances,  the  staff  notifies 
requestors  that  the  applicable  period  for 
an  adverse  determination  has 
concluded. 

The  Commission,  as  a  clarification  of 
this  process,  has  determined  explicitly 
to  delegate  to  the  Director  of  the 
Division  of  Economic  Analysis,  or  the 
Director's  designee,  its  authority  under 
these  rules.  No  fundamental  change  in 
administrative  procedure  is 
contemplated  as  a  result  of  this  formal 
delegation. 


II.  Related  Matters 

A.  Administrative  Procedure  Act 

The  Commission  has  determined  that 
this  delegation  of  its  authority  relates 
solely  to  agency  organization,  procedure 
and  practice.  Therefore,  the  provisions 
of  the  Administrative  Procedure  Act,  5 
U.S.C.  553.  which  generally  require 
notice  of  proposed  rule  making  and 
which  provide  other  opportunities  for 
public  participation,  are  not  applicable. 

The  Commission  further  finds  that. 
because  this  rule  has  no  adverse  effect 
upon  a  member  of  the  public,  there  is 
good  cause  to  make  it  effective 
immediately  upon  publication  in  the 
Federal  Register. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601  et  seq..  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  these  rules  on  small 
entities.  The  Commission  has  previously 
determined  that  "large  traders"  are  not 
"small  entities"  for  purposes  of  the  RF.^. 
47  FR  18618  (April  30, 1982).  These 
proposed  rules  delegate  authority 
relating  to  consideration  of  applications 
from  speculative  position  limits,  which 
are  maximum  futures  or  options 
positions  which  large  speculative 
traders  may  hold  or  control,  absent  this. 
or  other  exemptions.  Accordingly,  if 
promulgated,  these  amendments  would 
have  no  significant  impact  on  a 
substantial  number  of  small  entities.  For 
the  above  reasons,  and  pursuant  to 
section  3(a)  of  the  RFA,  5  U.S.C.  605(b), 
the  Chairman,  on  behalf  of  the 
Commission,  hereby  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980, 
(Act)  44  U.S.C.  3501  et  seq.,  imposes 
certain  requirements  on  Federal 
agencies  (including  the  Commission)  in 
cotmection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  Paperwork  Reduction 
Act.  In  compliance  with  the  Act  the 
Commission  has  submitted  these 
amended  rules  and  their  associated 
information  collection  requirements  to 
the  Office  of  Management  and  Budget. 

While  this  rule  has  no  burden  the 
group  or  rules  of  which  this  is  a  part 
(3038-0013)  has  the  following  burden: 

Average  burden  hours  per    1.03 
response. 

Number  of  respondents 165 

Frequency  of  response As  requested. 


Copies  of  the  OMB  approved 
information  collection  package 
associated  with  this  rule  may  be 
obtained  from  Gary  Waxman,  Office  of 
Management  and  Budget,  room  3220. 
NEOB.  Washington,  DC  20503,  (202)  39S- 
7340. 

Ust  of  Subjects  in  17  CFR  Part  140 

Authority  Delegations  (Government 
agencies). 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  section  8(a]  thereof.  7  U.S.C. 
12(a),  the  Commission  hereby  amends 
Chapter  1  of  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  140— ORGANIZATION, 
FUNCTIONS.  AND  PROCEDURES  OF 
THE  COMMISSION 

1.  The  authority  citation  for  part  140 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  12(a) 

2.  Part  140  is  amended  by  adding  a 
new  §  140.97  to  read  as  follows: 

§  140.97    Delegation  of  Authority 
Regarding  Requests  for  Classification  of 
Positions  as  Bona  Fide  Hedging. 

(a)  The  Commodity  Futures  Trading 
Commission  hereby  delegates,  until  such 
time  as  the  Commission  orders 
otherwise,  to  the  Director  of  the  Division 
of  Economic  Analysis,  or  the  Director's 
designee,  all  functions  reserved  to  the 
Commission  in  §§  1.47  and  1.48  of  t'nis 
chapter. 

(b)  The  Director  of  the  Division  of 
Economic  Analysis  may  submit  any 
matter  which  has  been  delegated  to  the 
Director  under  paragraph  (a)  of  this 
section  to  the  Commission  for  its 
consideration. 

(c)  Nothing  in  this  section  may 
prohibit  the  Commission,  at  its  election, 
from  exercising  the  authority  delegated 
to  the  Director  of  the  Division  of 
Economic  Analysis  under  paragraph  (a) 
of  this  section. 

Issued  in  Washington.  DC,  this  8th  day  of 
Apnl,  1992,  by  the  Commodity  Futures 
Trading  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  92-8513  Filed  4-13-^2;  8:45  am) 
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I2tj: 


DEPARTMENT  OF  WEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admiaistratioa 

21  CFRPwIS 

Delegations  of  Authority  and 
Organization;  Office  of  tfie 
Commissioner 

AQENCV:  Food  and  Drug  A«imintstrdt)on 
HHS 

action:  Final  rule. 

summary:  The  Food  and  Drug 

Administration  fFD.\)  is  amending  the 
regulations  for  delegations  of  authnntv 
relating  to  general  redeiegations  of 
authority  from  the  Comniissioner  of 
Food  and  Dnigs  to  other  cfficers  of  FDA 
These  amended  regulations  will 
redelegate  to  the  four  Deputy 
Com.missioners  all  the  program  iind 
administrative  authorities  delegated  to 
the  officials  under  them  in  their 
respective  offices, 

EFFECTIVE  DATE:  Apni  14,  1992 

FOR  FURTHER  tNFORMATION  CONTACT: 

Ellen  Rawlmgs,  Division  of  Management 

System.s  and  Policy  (HFA-340),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  2985".  301-443- 
49"6. 

SOPPtSMENTARY  INFORMATION:  FD.^  18 
amending  the  delegatiomt  of  authority 
under  §  5.20  General  redeie_(;atiors  n^ 
authority  from  the  Commrsstoner  to 
other  officers  of  the  Food  and  Drug 
Adnnnistration  (21  CFR  5.20)  to 
redelegate  to  the  Deputy  Commissioner 
for  Operations,  the  Deputy 
Commissioner  for  Policy,  the  Deputy 
Commissioner  for  Externa!  Aff.isrs,  and 
the  Deputy  Commissioner  for 
Management  and  Systems  all  the 
program  and  administrative  authorities 
delegated  to  the  officials  under  them  m 
their  respective  offices.  This 
redelegation  reflects  an  organizational 
change  in  the  Office  of  the 
Commissioner. 

Further  redelegation  of  the  authontj 
is  not  authorized.  Authority  delegated  to 
a  position  by  title  may  be  exercised  by  a 
person  officially  designated  to  serve  in 
such  position  in  an  acting  capacity'  or  on 
a  temporary  basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 

functions  (Government  agencies). 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  5  is 
amended  as  follows: 


PART  S— OeLEGATIONS  OF 
AUTHORmr  AND  ORGANIZATION 

1.  The  authonty  citation  fo,'  2\  CFK 
part  5  continues  to  read  as  ft'iiows: 

AuttMmt>':  5  C.S.C  SfW   552  App   2;  7VSjC 

138a.  221.  IS  L'.fi.C.  63b,  12t)l-12«2  3701- 
3711a;  sees.  2-12  of  the  Fwir  F'ackrtging  aad 
Labeling  .'Kcl  115  U.S. C  1451-U61)  21  U.S.C. 
41-50.  61-63,  141-149,  46"f,  B"9(hi,  801-886. 
1031-1309;  sees  201-^03  of  the  Federal  Food, 
Drug  andCosmptir  Ac\  (n  U.S  C  321-3«»4'; 
35  use  1S6  sees  301   302.  303  3*1-  310  311. 
351,  352.  361,  362.  1-01-1706.  2101  of  the 
Public  Ht'SJth  Semcp  ,\rt  !42  i:.S.C  241   242. 
242a.  2421.  242n,  243  2b2,  263,  264   265,  3U)u- 
300U-5,  300aH-1 1.  42  L',S.C  1395y,  3248*1,  4332. 
4631181   1000-- i 0008,  EO,  11490.  1192V  and 
1 25S1 

2  Section  5.20  is  amended  by 
rcdt;signating  paragraph  (f)  as  parngraph 
(g)  and  b\  adding  new  paragraph  (f)  to 

read  ;  5  follows 

§  5.20    General  redeiegations  ol  authortty 
from  the  Commissioner  to  other  otttcerg  o* 
the  Food  end  Drug  Admtnlstration 

;fi  The  following  officiais  are 
authorized  to  perform  all  the  functions 
of  the  officials  under  them  in  'ftieir 
fp'ipective  offices; 

[1 ;  Deputy  Commissioner  for 
Opcratians 

12 j  Deputy  Commissioner  for  Policy. 

13)  Deputy  Commissioner  for  External 
Affairs 

(4;  Deputy  Commissioner  for 
Management  and  Systems 
•         •         »         •         t 

l)HT-,;i   Aprils,  1992. 
David  A.  Kessler. 
Commissioner  of  Food  and  Drugs. 
[FR  Doc.  92-8554  Filed  4-13-92;  8:45  am] 
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21  CFR  Part  812 
|Ooc4iet  NO.6SH-0331] 

Cardiovascular  Devices;  Exterision  ot 
Effective  Date  of  Requirement  for 
Premarket  Approval;  Replacement 
Heart  Valve  Allograft 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACTION:  Notice  of  extension  of 

applicability  of  a  final  rule, 

SUMMARY:  The  Food  and  Drug 

.Administration  (FDA)  Is  extendmj;  the 
f/ffective  date,  which  was  announced  ir 
a  notice  issued  on  June  26,  1991  (56  FR 
29177).  for  requiring  an  approved 
premarket  approval  application  (PMA) 
or  an  effective  investigational  de\  ice 
exemption  (IDE)  for  replacement  heart 
valve  allografts  The  June  1991  notice 
staled  the  agencvb  position  thn' 


repiHcemcn;  hra-t  \.n\\f  H'l'ii'h't 
dp\;(  I".  dTv  But'ifC'i  ic  b  ;::ih.  ruie  issued 
i'\  FUA  or.  M,n  l.i   IMh"  (52  ¥R  18162). 
The  Mc!->  mh"  -ulf  \:  (;:,iired  Ae  ftlinji  of 
a  I"'.'  ■'.  ■  ■■■  hi   p-frimrTidment 
rep'  ■nwr.'j-iv  rifar'  v  ah-es  and  those 
sub'-'iir.tia.  \  equu'rtlent  to 
pre;  '^  rr  jniPi  '  :<  placement  heart 
valves   Iht  lunr  ui91  notice  provided  a 
grace  penoc:   .n?    August  36. 1991,  for 
processors  n'  "r:-,,i.  t"'irr.'  .heart  valve 
allograft^  ti   ;  ,'r;ipi\  v^i'r;  "•if  lew  by 
obtauunK  hi  ,:;,>:i:  i".  p,.;  TW*  n-  ^n 
effective  IDi'.    -^  K;.;.sf  I'ltp;!'  notice, 
issued  by  FiiA  ur  j,.ii\  2s  IHHI  (56 F* 
35815),  extended  the  effective  date  for 
requiring  an  approved  PMA  or  an 
effective  IDE  until  fvk)vember  25, 1991. 
The  current  notice  extends  the  effective 
date  until  Mav  31,  1992. 

EfTECTfVE  DATE:  FDA  IS  extending  the 
effective  date  for  an  approved  PMA  or 

fffertivp  IDF  until  Mav  31   IQP" 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  Palmer.  Center  for  Devices  and 
Radiological  Health  fHFZ-450).  Food 
and  Drug  Administration.  1390  Piccard 

Dr    K;';  K\  i:.'  NTH  20850  301-427-1197. 

SUP1»LEMENTARV  mFORMATIOtt:  In  the 
Federal  Rej^jister  ;■'■  Ki.-i.   H    :*':(56rR 
29177),  FDA  s'hI-  c  th..'  .  ;  i:,Fi-  .;> -0.3925. 
promulgaleii  i;    i   r  Federal  R<>^ii»ter  of 
May  13, 1987  (52  FK  181B2),  requires  the 
filing,  under  section  515(6]  of  die 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S,C.  360e(b)),  of  a  PMA  for 
replacement  heart  valve  allograft 
devices.  In  the  June  1991  notice.  FDA 
emphasized  tluit  suppliers  of 
replacement  heart  valve  ellograftA  must 
comply  with  the  regulation  in  order  to 
ensure  protection  of  the  public  health  for 
the  use  of  a  device  that  can  raise 
significant  safety  conoems.  FDA  stated 
that  prior  to  premarket  approval  the 
availability  of  human  heart  valves  need 
not  be  diminished.  Distribution  of  the 
device  could  continue  under  an 
approved  IDF.  vshit  h  would  ensure  that 
sponsort-  'e.  •   v    o  ir.formed  consent 
fromhurirti!  h*  .c^'  lalve  recipients  while 
requiring  tfit  sybiematic  collection  of 
data.  As  anexerciae  of  its  enforcement 
discretion  (see  Heckler  v.  Chaney,  470 
U.S.  621  (19B5)),  FDA  allowed  allograft 
processors  a  grace  period  uniU  August 
26. 1991.  to  comply  with  the  law  by 
obtaining  either  an  approved  PMA  or  an 
effective  IDE. 

On  July  17. 1991   hUA  received  a 
petition  on  behalf  of  six  nonprofit  tissue 
banks  thai  proopss  hirman  heart  valve 
allografts  reouistinj:  a  stay  of  the 
eSectivp  dwie  f;j-  "f<uii;"::iw  n     vriproved 
PMA  or  eiiective  iUi.  tor  e  ;_!&:> nd  of  30 
months,  xmtii  February  26. 19§4.  The 
petition  recited  a  number  of  legal  and 


12876 


Federal  RP^ster  /  Vo!.  57.  Nd."  72  /  Tuesday.  Apnl  14.  1992  /  Rules  and  Regulations 


policy  grounds  for  the  requested  relief, 
but  explained  that  assurance  of 
availability  of  heart  valve  allografts  was 
!'5  principal  reason.  Petitioners  argued 
in  part  that  the  last  step  to  an 
operational  IDE,  that  of  institutional 
rpview  board  (IRB)  approval,  could  not 
be  obtained  by  August  26, 1991.  Similar 
concerns  about  the  difficulty  of 
obtaining  IRB  approval  by  August  26. 
1991.  were  raised  in  a  July  15. 1991,  letter 
to  the  agency  by  attorneys  for  CryoLife 
Cardiovascular.  Inc.  a  laboratory  that 
speciaiizes  in  the  low  temperature 
preparation  of  human  heart  valves  for 
implantation. 

FDA  acknowledged  the  concerns 
raised  by  allograft  processors  that  there 
could  be  difficulty  in  obtaining  IRB 
hpprova!  by  August  28.  1991.  In  the 
Federal  Register  of  July  29. 1991  (56  FR 
358151  FD.A  therefore  extended  the 
August  28. 1991,  date  until  November  25, 
1991.  FDA  emphasized  that  sponsors 
should  submit  their  PMA  or  IDE 
applications  and  secure  IRB  approval  as 
soon  as  practicable  in  advance  of  that 
date.  FDA  also  stated  that  it  would 
address  the  remainder  of  the  issues 
raised  in  the  petition  by  the  nonprofit 
tissue  banks  at  a  later  date. 

On  October  29, 1991,  FDA  responded 
to  the  remainder  of  the  arguments 
presented  by  the  tissue  banks  by 
denying  their  petition  except  to  the 
extent  that  the  effective  date  for  PMA's 
and  IDE's  was  already  extended  until 
Nosember  25. 1991.  The  agency 
observed  that  the  requirements  for  an 
administrative  stay,  as  set  out  in  21  CFR 
10.35(e),  were  not  met.  Most  important, 
the  agency  emphasized  that  the  public 
deserved  a  full  review  of  the  safety  and 
effectiveness  of  allografts  and  that  the 
delay  caused  by  a  30-month  stay,  as 
requested  by  the  petitioners,  was 
contrary  to  the  public  health  interest 
and  was  not  necessary  to  avoid  any 
irreparable  harm  to  the  petitioners  or 
the  public.  FDA  did  acknowledge, 
however,  that  there  were  continuing 
problems  in  obtaining  IRB  approvals 
which  were  apparently  beyond  the 
control  of  the  allograft  processors, 
although  the  agency  stated  that  the 
requested  30-month  stay  was  clearly 
excessive  and  not  reasonably  tailored  to 
the  time  necessary  to  obtain  IRB 
approvals.  Moreover,  the  agency 
recognized  the  importance  of  continued 
av?ilabiHty  of  allografts  for  certain 
patient  populations  (particularly 
children  and  women  of  child-bearing 
age)  for  whom  the  valve  may  be  a 
preferable  alternative  to  other  types  of 
replacement  heart  valves.  Therefore, 
with  a  concern  for  facilitating  the 
continued  availability  of  the  device 


during  the  IDE  stage.  FDA  invited  the 
petitioners,  as  well  as  CryoLife 
Cardiovascular.  Inc..  to  submit  petitions 
requesting  an  extension  for  a  period  of 
time  that  is  specifically  and 
demonstrably  calculated  to  deal  with 
the  problem  of  securing  IRB  approvals. 
On  November  14. 1991.  FDA  received 
one  petition  on  behalf  of  the  six 
nonprofit  tissue  banks  requesting  an 
extension  of  the  effective  date  for  a 
period  of  6  months  (May  31. 1992)  and 
another  petition  on  behalf  of  CryoLife 
Cardiovascular,  Inc.,  requesting  an 
extension  for  a  period  of  4  months 
(March  31, 1992).  In  letters  dated 
November  20, 1991,  FDA  acknowledged 
receipt  of  the  petitions  and  informed  the 
allograft  suppliers  that,  pending  review 
of  the  petitions,  the  agency  would  take 
no  enforcement  action,  even  if  the 
November  25. 1991,  effective  date 
elapsed  without  FDA  having  ruled  on 
the  petitions. 

The  petitions  cite  numerous  reasons 
for  delays  in  the  IRB  approval  process, 
including  various  IRB  scheduling 
problems,  the  unusually  large  number  of 
IRBs  involved  (over  100  for  the  6 
nonprofit  tissue  banks  and  over  300  for 
CryoLife  Cardiovascular,  Inc.),  and 
negotiations  with  the  IRB's  over  the 
wording  of  informed  consent  forms.  The 
petitions  predicted  that  only  a  portion 
(50  percent  for  CryoLife  Cardiovascular, 
Inc.,  and  less  than  50  percent  for  the  six 
tissue  banks)  of  the  necessary  approvals 
could  be  secured  by  the  November  25, 
1991,  deadline  and  that  usual  IRB  delays 
during  the  hohday  season  as  well  as 
other  routine  delays  in  IRB 
decisionmaking  would  put  off  the  final 
decision  at  many  IRB's  until  spring  of 
1992. 

On  February  24, 1992,  as  an  exercise 
of  its  enforcement  discretion.  FDA 
granted  both  petitions  and  extended  the 
grace  period  for  complying  with  the  law 
by  obtaining  an  approved  PMA  or 
effective  IDE  until  May  31. 1992.  The 
agency  concluded  that  this  time  period 
was  reasonably  calculated  to  deal  with 
the  expected  problems  in  obtaining  IRB 
approvals  at  such  a  large  number  of 
institutions.  In  the  interest  of  uniformity, 
the  agency  set  a  single  date  of  May  31. 
1992,  for  all  allograft  producers,  rather 
than  a  different  date  for  CryoLife 
Cardiovascular,  Inc..  and  the  six 
nonprofit  tissue  banks.  FDA  expects 
that  this  time  period  will  provide  the 
allograft  producers  with  ample  time  to 
obtain  enough  IRB  approvals  so  that  the 
availabihty  of  allografts  is  not 
significantly  disrupted. 

FDA  cautions  allograft  suppliers  to 
pursue  IRB  approvals  diligently.  FDA 
also  emphasizes  that  the  extension  of 


time  Rranfed  is  for  the  exact  period 
determined  to  be  nece9sar>'  by  one 
petition  and  for  a  period  exceeding  that 
requested  by  another  petition. 
Therefore,  FDA  intends  to  hold  the 
allograft  processors  to  this  time  frame  , 
for  compliance  with  the  law  m  the 

future. 

The  petitions  and  responses  are 
available  for  public  examination  in  the 
Dockets  Management  Branch,  Rm.  1-23. 
12420  Parklawn  Dr..  Rockville.  MD 
20857,  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

DB!pd-  April  8.  1992. 
Miciiael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doc  92-8552  Filed  +-13-92;  8:45  am) 
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NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  102 

Procedural  Rules;  Correction 
agency:  National  Labor  Relations  Board 
action:  Final  rules;  correction. 

summary:  On  December  3, 1991.  the 

National  Labor  Relations  Board 
published  at  56  FR  61373  a  correction  to 
§  102.65(e)(2l  deleting  \he  requirement 
that  requests  for  extensions  of  time  for 
filing  documents  pursuant  to  §  102.65(e) 
be  sumbitted  three  days  in  advance  of 
the  document's  due  date.  In  doing  so.  we 
omitted  any  reference  in  that  section  to 
the  serviceof  copies  of  extensions  of 
time  on  the  parties,  thereby  leaving  the 
possible  impression  that  such  service 
was  not  required.  We  now  wish  to 
correct  our  revision  to  §  102.65(e)(21  to 
make  clear  that  extensions  of  time  for 
filing  such  documents  must  be  served 
promptly  on  the  other  parties. 
EFFECTIVE  DATE:  October  28. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
John  C.  Truesdale.  Executive  Secretary, 
1717  Pennsylvania  Avenue,  NW.,  room 
701,  Washington.  DC  20570.  Telephone: 
(202)  254-9430. 

§102.65    I  Corrected! 

Accordingly,  in  Sec.  102.65,  paragraph 
(e)(2],  appearing  at  56  FR  61373, 
December  3.  1991,  is  corrected  to  redd  as 
follows: 

§3102.65    Motions;  Interventions. 
.         .         •         •         • 

(e)*  •  * 

(2)  Any  motion  for  reconsideration  or 
for  rehearing  pursuant  to  this  paragraph 
shall  be  filed  within  14  days,  or  such 
further  period  as  may  be  allowed,  after 
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the  service  of  the  decision  o:  report.  Any 
request  for  an  extension  of  time  to  file 
such  a  motion  shall  be  served  promptly 
on  the  other  parties.  A  motion  to  reopon 
the  record  shall  be  filed  promptly  on 
di,scovery  of  the  evidence  so'jght  to  he 
adduced. 
•        •        •         •         * 

Dated.  VVashingtoa,  DC    Apni  A.  1992. 
By  direction  of  the  Board- 
John  C  Truesdale. 

Executive  Secretary  Isiattonai  Labor 
Rplaiions  Board 

(FT?  Doc,  92-8512  Filed  4-13-4)2,  8  45  &:r.\ 

BOUNO  CODE  7MS-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33CFRPart  117 

ICGD7-92-23] 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  Uttle 
River  to  Savannah  River,  SC 

agency:  Coast  Guard,  DOT 
ACTION:  Temporary  final  rule  with 
request  for  comments. 

summary:  At  the  request  of  the  State  of 
South  Carolina,  the  Coast  Guard  is 
temporarily  changing  the  regulations 
governing  the  operation  of  the  Wappoo 
Creek  Drawbridge,  mile  470,  at 
Charleston,  by  permitting  the  draw  to  be 
closed  to  all  non-exempt  vessels  an 
additional  one-half  hour  at  the  beginning 
of  the  morning  regulated  penod.  This 
change  is  being  made  because  of 
com.plaints  about  highway  traffic  delays 
caused  by  the  increased  bridge  openings 
as  a  result  of  the  seasonal  migration  of 
vessels  on  the  Atlantic  Intracoastal 
Waterway.  This  action  will 
accommodate  the  increase  in  vehicular 
commuter  traffic  onginating  from  James 
Island  and  will  continue  to  provide  for 
the  reasonable  needs  of  na\igation. 

DATES:  These  temporary  regulations 
become  effective  on  Apnl  1.  1992  and 
will  terminate  on  May  29,  1992. 
Comments  must  be  received  on  or 
before  May  29, 1992. 

ADDRESSES:  Comments  regarding  this 
temporary  change  should  be  mailed  to 
Commander  (oan),  Seventh  Coast  Guard 
District.  Brickell  Plaza  Federal  Building. 
909  SE  1st  Avenue,  Miami,  Florida 
33131-3050.  Any  comments  received  w;l! 
be  available  for  inspection  and  copying 
in  the  office  of  the  Bridge  Administrator 
located  in  Room  484,  Brickell  Plaza 
Federal  Building,  909  SE  1st  Avenue. 
Miami,  Flonda.  Documents  and 
comments  concerning  this  regulation 


may  be  inspected  Monday  through 
Friday  between  the  hours  of  7:30  am 
and  4  p,m 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Gary  D.  Pruitt  (305)  53&-4ia3. 
SUPPLEMENTARY  INFORMATtOK: 

Interested  parties  submitting  written 
views,  comments,  data,  or  arguments 
should  include  their  names  and 
addresses,  identify  the  bridge,  and  give 
rt^asons  for  concurrence  with  or  any 
recommended  change  to  the  tr'rr.pornrv 
regulation. 

Drafting  Information 

The  drafters  of  this  notice  arf  M- 
Gary  Pruitt.  Project  Officer,  and 
Lieutenant  J.M.  Losego.  Project 
Attorney. 

Discussion  of  Temporary  Rule 

This  rule  is  a  temporary  deviation 
from  the  permanent  rules  under  the 
provisions  of  33  CFR  11!', 43  to  evaluate 
an  alternative  opening  schedule  being 
considered  for  a  permanent  change  in 
the  regulations.  Th-s  temporary 
regulation  changes  only  the  momir^^ 
regulated  period  on  weekdays  Before 
any  permanent  changes  a'-e  made  m  the 
operating  rule  for  the  Wappoo  Bndge  a 
notice  of  proposed  rulemaking  will  be 
published  and  comments  wi!i  be 
solicited.  The  draw  presently  opens  on 
signal  except  that  the  draw  need  not 
open  from  6:30  a.m.  to  9  a.m.  Monday 
through  Friday  except  federal  hohdin  s 
A  re\iew  of  the  seasonal  waterwa> 
traffic  requiring  openings  indicates 
extended  draw  openings  for  pleasure 
craft  between  the  hours  of  6  am,  and 
6;30  a.m.,  just  pnor  to  the  ru,sh  hoi;,- 
closures,  has  adversely  impac'cd 
movement  of  land  transportation, 
Hov.-ever.  the  reduction  in  seasonal 
vessel  migration  due  to  economic 
conditions  may  have  eliminated  the 
need  for  a  permanent  change  to  the 
regulations.  The  Coast  Guard  has 
extended  the  existing  morning  closed 
periods  by  one-half  hour  in  an  effort  to 
evaluate  whether  a  permanent  change  is 
warranted,  Elimination  of  the  bridge 
openings  from  6  a.m.  to  6;30  a.m.  on 
weekdays  should  improve  the  morning 
traffic  flow  with  minimum  impact  on 
normal  navigation.  Because  this  is  a 
temporary  regulation,  it  will  not  appear 
in  the  Code  of  Federal  Regulations 

Economic  Assessment  and  Certification 

This  temporary  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  PR  11034: 
February  26,  1979J.  The  economic  Impact 


iH  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
VN  e  conclude  this  because  it  exempts 
public  vessels  of  the  United  States,  tugs 
with  tows,  and  vessels  in  a  situation 
where  a  delay  would  endanger  life  or 
property.  Since  the  economic  Impact  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Federalism 

Ihis  action  has  been  analyzed  In 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12812.  and  It  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2  b.2.g{5)  of  Commandant  Instruction 
M164~5  IB,  promulgation  of  operating 
requirements  for  drawbridges  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
has  been  prepared  and  placed  in  the 
rulemaking  d  n  ( V  e  f 

List  of  Subjecti.  m  33  (FR  Par^  1 17 

Bridges. 

In  consideration  of  the  foregoing,  part 
117  of  title  33  Code  of  Federal 
Regulations  is  temporarily  amended  as 
follows: 

PART  117~0RAWBRIDGE 
OPERATJON  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  146;  33 

cy?.  1  05-1  (g). 

in  S  117.911,  paragraph  (d)  Is  revised 
to  read  as  follows: 

2.  This  temporary  rule  is  effective 
from  April  1. 1992  through  May  29, 1092. 
(This  is  a  temporary  rule  and  will  not 
appear  in  the  Code  of  Federal 
Regulations.) 

5  117,911     AtlanOc  Intracoasia;  Wutpn«a, 
Lime  River  to  Savannah  Rtv^f 

(d)  SR  171/700  bridge  across  Wappoo 
Creek  Mile  470.8  at  Charleston.  The 
draw  shall  open  on  signal,  except  that 
the  draw  need  not  open  from  6  a.m.  to  9 
a.m.  and  from  4  p.m.  to  6:30  p.m. 
Monday  through  Friday,  except  federal 
holidays.  From  April  1  to  November  30 
from  9  a.m.  to  4  p.m.  Monday  through 


12878 


FedBrat  Ragiater  /  Vol.  57.  No.  72  /  Taeaday.  Apnl  14.  1992  /  Riries  and  RegokaoAs 


Prtday,  except  federal  iiotidays,  ±e 
bndge  need  not  open  except  on  *e  hour 
and'  on  the  half-hour.  Fwrn  AprJ  1  to 
?fcrreinbCT  3a  from  8  am  to  7  p  in  .  on 
Safurda>-?.  Sundays  and  federal 
holidays,  rhe  bndge  need  not  open 
e-Kcept  on  rhe  hour  and  half- hour. 
,        •        •         •        • 

Dargd  AprJ  1.  1992. 
Robert  E.  Kraniek, 

Rear  .4-:;r  -c/.  U  S.  Coast  Guard.  Commander. 
Seventh  Goes:  Guard  District 
[FR  Doc-  K-aoOa  Firtsd  4-U-9;.  9.40  iml 
BiUJMftCOOC 


DCPARTMENT  OF  COMMERCE 

Natfonat  Oc«ank:  and  Atmo«pr>«ric 
Ad.TUnlstratJon 

50  CFR  Part  301 
[Docket  Mo.  t20374-3074; 

Pacific  HaUbut  Ratiehea 

AeCMCr:  National  Marine  Fls.hertes 
Service  [NMFSl.  SOA.\,  Comrnerce. 
ACnOM:  N'once  of  Sr.al 


rjie. 


SUMMAirr.  The  AjusLant  Axliniaiatrstor 
for  F'.shenes.  NOAA.  on  befeatf  of  the 

intemationai  Pacific  Halibut 
Commission,  publishes  noi!c«  at 
reguia'.iona  prfjoiuiguted  by  Uiat 
Commission  and  approved  by  the 
United  States  Go\emment  to  govern  the 
Pacific  bakbxit  Sshery.  These  reguiations 
a.'e  .n'pnded  to  enhance  the 
conservation  of  Pacifx:  haiibui  stocks  in 
order  to  help  rebuild  and  sastam  them  at 
an  adequate  level  in  the  northern  Pacific 
Ocean  and  Benns  Sea. 
EFFfCTIVf  D*Tt;  Apnl  9  'i-¥*Z 
FO«  FURTHIR  tMFOHMATIOM  CONTACT: 
Stevpn  Pennoyer,  Rei^oaal  Duector. 
National  Marine  Fistier.es  Service, 
Alaska  Region.  P.O  Box  21868.  Juneau, 
.AK  99602.  'telephone  gC-SSO-'lZl; 
Roiland  .A.  Schmitten,  Regional  Ehtecfor. 
Nd',:<;n:.i.  Mar.ne  Fisbenes  Service 
Nort.TAfsi  ResCKia  7600  Sand  Pom:  Way 
SE.  BLN  C15700.  Bfcig.  1.  Seacre  WA 
gnii,  telephone  206-526-61 -tO:  or 
Donald  NAcCaaghran,  Exet:uri\e 
Director  In'emationai  Pacifit:  Halib'if 
Comm..ss  on.  PO  Bex  SiXM,  L'-,!>ers;-. 
Sta'ron.  Seartie,  W.A  98105  telephone 
206-624-:83fl 

8UPPt£MCMTARY  tNfORMATION:  The 
hilema'iona!  Pacific  Halibut 
Commission  ilPVlCl,  under  thf 
Convention  between  the  United  States 
of  .America  and  Candida  for  ttw 
Preservatmn  of  'he  HaUbut  Fi.'-hery  of 
the  Norhcm  Pacific  Ocean  ard  Bering 
Sea  (siijned  at  Ottawa.  Ontario,  on 
Sfarch  2,  1953),  as  amended  by  a 


Protocol  Amending  the  Convention 
'STRned  at  Washington.  DC,  on  March 
29,  t'tr9i.  bas  promulsated  new 
rejnrianons  govwning  the  Pacific  haltbut 
fishery  The  realisations  have  been 
a;pr<ived  by  th«  Secretary  of  Slate  of 
the  United  States  of  America  and  by  the 
GovemoT-Ceneral  of  Canada  by  Order- 
in-Coancii.  On  behalf  of  the  IPHC  these 
regiiia lions  sre  published  in  the  Fadaral 
Refnter  to  provide  notice  of  then 
effectiveness,  and  to  inform  persons 
suOjeci  to  ihe  regulations  of  the 
restrictions  and  requirements 
e9tablis''~,pd  'herein 

The  sutstanuve  changes  from  the 
previous  regulations  puDiished  at  56  FF 
18535  (AiMTi  23.  1991]  and  56  FR  57294 
(November  8. 1991)  are  as  follows:  (1) 
New  commercial  and  treaty  Indian 
halibut  cafe*  limit*  a«d  fisWnjr  seasons 
mt  iiHahllBhrrl  (2)  new  sport  fishing 
seaaena  aztd  bag  limits  are  established: 
13)  nevM  vessel  clearance  requirements 
isc cartaia  veaaeis  fishing  m  Re^^ulaton,- 
Afca  ffi  arc  adopted  to  better  predict 
fishing  effort  in  Area  4B  and  prevent 
exceediiig  the  catch  Umit:  and.  '14)  the 
dafinition  of  a  daily  bag  limit  is  clarified 

Tha  NorrhfTQ  p;H:inc  Halibut  Act  of 
1982.  P»b..t.  Law  37-;7a  16  U.S.C. 
773(c),  authorues  the  Riigional  Fishery 
Manageme&t  Council  havuig  authonty 
for  the  geographic  area  concerned  to 
devci«p  tayiiation*  governing  :h e 
Pad£c  kaHbut  eaXch  in  US.  Cwavention 
waters  which  are  in  addition  to,  but  not 
in  conflict  with,  regulations  of  the  IPHC. 
Pursuant  to  this  authority,  the  Under 
Secretary  of  Oceana  and  Atmosphere 
directed  th«  Pacific  and  North  Pacific 
Fishery  Management  Councils  to 
allocate  halibut  catches  should  such 
allocatioB  be  necessary. 

la  compfiance  with  this  directive,  the 
Pacific  Fishery  Managenwnt  Council 
(PFKKg  has  developed  Catch  Shanng 
Plan*  since  1988  to  allocate  tie  total 
aliowabla  catch  (TAQ  0/  Pacific  halibut 
between  treaty  Indian,  non-Indian 
commercial,  and  non-Indian  sport 
fisheries  in  the  Commission  statistical 
Area  2A  ofl  Washington,  Oregon,  and 
California.  For  1992,  the  PFMC 
recommended  continuation  of  the 
proportionate  sharing  between  user 
groups  approved  far  1990  and  1991.  with 
some  revisions  within  the  recreational 
fisbenes.  The  Assistant  Administrator 
'■:■  rnhpr.p<i.  N'OAA  fAssistant 
.Ailmmistratori.  on  tne  behalf  of  the 
Secretary  of  Commerce,  approved  the 
1992  Catch  Sharing  Plan  (Plan;  th<it 
allocates  25  perceiU  of  the  Area  2A  TAG 
to  Washington  treaty  Indian  tribes  m 
Subarea  ZA-1.  and  75  percent  to  non- 
Indian  fishermen  in  Area  lA  The 
allocation  between  non- Indian 
fishermen  f«  further  divided  50  percent 


to  commercial  users  and  50  percent  to 
recreational  users.  The  recreational 
allocation  is  further  divided  81  percent 
to  areas  off  Washington  and  39  percent 
to  arees  off  Oregon  and  California.  The 
Plan  divides  the  recreational  fisheries 
into  geographic  areas,  each  having 
separate  seasons,  quotas,  bag  limits,  and 
other  restrictions  as  necessary.  The 
Washington  recreational  allocation 
applies  to  the  coastal  and  inlend  waters 
off  Washingtoii  and  includes  the  north 
coast  of  Oregon,  north  of  Cape  Falcon. 
The  Oregon  recreattonal  allocation 
applies  to  waters  oS  Oregon  soudi  of 
Cape  Falcon  and  includes  the  California 
coast.  The  Plan  distributes  the 
allocations  as  sub-quotas  to  ensure  that 
any  overage  or  underage  by  any  one 
user  group  will  not  affect  achievement 
of  the  allocation  of  TAG  for  other  user 
groups.  The  Plan  distributes  the  650.000 
pound  (294.8  metric  tons  {mt))  TAG  in 
Area  2A  as  sub-quotas  between  users  as 
follows. 


Treaty  Indian 

sub-quota  — 

Non-lndian 
Commprcial 
,»ub-quota  — 

Washington 
Recreatiooal 
9ub-cruota  — 

Orei^n 
Recreebwiai 
sub-quota ..— 

Total — 


XAZXO  lbs.  r3.7  mt) 


243,750  lbs.  (110.9  ml) 


148,887  lbs.  (87  4  mt) 


95.063  !b«.  (43.1  ml) 

650000  Ib«.  1294.8  mt) 


The  commercial  fishery  in  Area  2A 
may  exceed  the  sub-quota  for  this 
fishery  during  the  first  10-hour  opening 
dependent  upon  the  number  of  vessels 
that  participate  in  the  fishery.  Therefore. 
the  IPHC  wtil  Impose  vessel  trip  limits  if 
information  available  to  IPHC  staff  prior 
to  the  luly  29  opening  indicates  that  the 
number  o£  vessels  likely  to  participate  in 
the  fishery  are  sufficient  to  exceed  the 
sub-quota  during  the  scheduled  10-hour 
opening. 

The  North  Pacifie  Fishery 
Management  Council  (NPFMC)  did  not 
develop  any  additional  Pacific  halibut 
regulations  for  1992.  However,  all  of  the 
NPFMCs  previous  regulations 
pertaining  to  Regulatory  Area  4. 
including  those  requiring  "vessel 
clearances"  lor  vessels  and  persons 
fishing  within  certain  subareas  of 
Regulatory  Area  4,.  remain  in  effect  for 
the  1992  fishery.  This  notice  includes  a 
technical  amendment  reordering  these 
vessel  clearance  regulations  at  section 
301.13  to  accommodatie  the  IPHCs  new 
vessel  clearance  requirements  for 
vessels  fishing  in  Regulatory  Area  4B. 
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The  IPHC's  new  clearance  requirements 
will  allow  better  prediction  of  fishing 
effort  and  will  avert  exceeding  the  catch 
limit  in  Area  4B,  and  do  not 
substantively  change  the  ^fPFMC■8 
regulations.  For  the  convenience  and 
information  of  the  public  these 
regulations  are  reordered  and 
republished  as  a  technical  amendment 
in  this  notice  of  the  IPHC  regulations  as 
sections  301.10(g)  and  (h)  [source.  56  FR 
19618  (April  29, 1991));  section  301.11(d) 
[source,  55  FR  23085  (June  6. 1991)]:  and 
sections  301.11(e),  301.13(a),  (b),  (e),  (f). 
(g),  (i).  and  (j).  and  301.16(h)  (source,  53 
FR  20327  (June  3, 1988)]. 

Classification 

Because  approval  by  the  Secretary  of 
State  of  the  IPHC  regulations  is  a  foreign 
affairs  function.  Jensen  v.  National 
Marine  Fisheries  Service.  512  F.2d  1189 
(9th  Cir.  1975),  5  U.S.C  553  of  the 
Administrative  Procedure  Act  and 
Executive  Order  12291  do  not  apply  to 
this  notice  of  the  effectiveness  and 
content  of  the  regulations.  Because 
notice  of  proposed  rulemaking  is  not 
required,  the  Regulatory  Flexibility  Act 
does  not  apply.  These  regulations  do  not 
contain  collection  of  information 
requirements  subject  to  the  Paperwork 
Reduction  Act. 

The  Secretarial  rule  included  at 
S  301.19(j)  merely  provides  notice  of  the 
boundaries  of  the  treaty  Indian  tribes' 
usual  and  accustomed  fishing  places  as 
prescribed  under  Federal  judicial 
decisions.  Therefore,  opportunity  for 
prior  public  comment  and  a  delayed 
effectiveness  period  are  unnecessary 
and  are  not  being  provided  under  the 
Administrative  Procedure  Act  5  U  S.C 
553.  Because  no  notice  of  proposed 
rulemaking  is  required,  the  Regulatory 
Flexibility  Act  does  not  apply.  No 
collection  of  information  under  the 
Paperwork  Reduction  Act  is  included  m 
the  Secretarial  rule. 

This  final  rule  includes  a  technical 
amendment  to  reorder  the  vessel 
clearance  regulations  in  S  301.13  to 
accommodate  the  new  IPHC  vessel 
clearance  requirement  for  vessels 
fishing  in  Regulatory  Area  4B.  The 
technical  amendment  does  not 
substantially  change  the  NPFMC 
regulations.  Therefore,  the  Assistant 
Administrator  finds  that,  because  the 
changes  made  by  the  technical 
amendment  are  only  minor  corrections 
which  will  have  no  substantive  effect 
and  in  wtiich  the  public  is  not 
particularly  interested,  it  is  unnecessary 
to  seek  pnor  pubhc  comment  or  delay 
the  effective  date  under  5  U.S.C  553. 
Because  a  notice  of  proposed 
rulemaking  is  not  required  for  this 
technical  amendment  under  5  U.S.C.  553 


or  any  other  law,  a  regulatory  flexibility 
analysis  is  not  required  under  the 
Regulatory  Flexibility  Act.  Because  the 
technical  amendment  has  no  substantive 
effect,  the  Assistant  Administrator 
determined  that  it  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291  and  is 
categorically  excluded  from  the 
requirements  to  prepare  an 
environmental  assessment  by  NO.A.A 
216-06. 

The  technical  amendment  does  not 
impose  any  new  collection  of 
information  requirement  for  purposes  of 
the  Paperwork  Reduction  Act  and  does 
not  affect  the  coastal  zone  of  any  State 
with  an  approved  coastal  zone 
management  program. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalisn-. 
assessment  under  Executive  Order 
1261^ 

List  of  Subjects  in  50  CFR  Part  301 

Fisheries,  Treaties. 
Daied:  Apnl  a,  139Z. 
Samuel  W.  McKeen. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fishertet  Service. 

For  the  reasons  set  out  in  the 
preamble,  part  301  is  revised  to  read  as 
follows; 

PART  301— PACIFIC  HALIBUT 
FISHERIES 

Sec 

301.1  Short  title 

301.2  Interpretation. 

301.3  Licensing  vessels 

301.4  Inseason  actions 

301.5  Application. 

301.6  Regvilaton,  areas. 
3017  Fishing  penods. 
301.8  Closed  periods. 
301  9  Closed  area. 

301  10    Catch  limits. 

301.11     Fishing  penod  limits 

301  12     Size  limits 

301.13  Vessel  ciearancfs 

301.14  Logs. 

301 15  Receipt  and  possession  of  halibut 

30116  Fishing  gear 

30117  Retention  of  tagged  halibut 

301.18  Supervision  of  unloading  and 
weighing 

301.19  Fishing  by  United  States  treaty 
Indian  tribes. 

301.20  Sport  fishmg  for  halibut. 

301.21  Previous  regulations  superseded. 

Authority.  6  UST  5.  TIAS  290a  16  U.S.C. 
773-773k. 


5  301.1    Short  mie. 

This  part  may  be  cited  as  the  Pac 
Halibut  Fishery  Regulations. 

5  301.2    InterpfeUtJon. 

(a)  In  this  part, 


ific 


AutorrTQled  hooi.  stripper  [commonly 
known  as  a  cnicifier)  means  a  device 
through  v^hich  the  groundline  can  be 
passed  during  gear  retrieval  which 
allows  the  Rr;^i,;,ndhnp  and  hooks  to  pass 
freeiy    !  ;'   ;   <  >,   ;    *  „  ,   w  fish  to  pass, 
thereby  remi  ^   is  t.si  '■  im  the  hooks; 

Charter  Vf^'-t    rnetins  a  vessel  used 
for  hire  in  sport  fishing  for  halibut  but 
not  including  a  vessel  without  a  hired 
operator. 

Commercial  fishing  means  fishing  the 
resulting  catch  of  which  either  is  or  is 
intended  to  be  sold  or  bartered: 

Commission  means  the  International 
Pacific  Halibut  Commission: 

Daily  bag  limit  means  the  maximum 
number  of  halibut  a  person  may  take  in 
any  calendar  day  from  Convention 
waters: 

Fishery  officer  means  any  State. 
f  t  deral,  or  Provincial  officer  authorized 
lu  enforce  this  part,  including,  but  not 
limited  to,  the  National  Marine  Fisheries 
Service  (NMFS).  Canada's  Department 
of  Fisheries  and  Oceans  (DFO),  Alaska 
Department  of  Fish  and  Wildbfe 
Protection  (ADFWP),  and  the  U.S  Coast 
Guard  (USCG): 

Fishing  means  the  taking,  harvesting, 
or  catching  of  fish,  or  any  activity  that 
can  reasonably  be  expected  to  result  in 
the  taking,  harvesting,  or  catching  of 
fish.  Including  specifically  the 
deployment  of  any  amount  or 
component  part  of  setline  gear 
anywhere  in  the  maritime  area; 

Fishing  period  limit  means  the 
maximum  amount  of  halibut  that  may  be 
retained  and  landed  by  a  vessel  during 
one  fishing  period; 

Land,  with  respect  to  halibut,  means 
to  bring  to  shore  and  to  offload: 

License  means  a  halibut  fishing 
license  issued  by  the  Commission 
pursuant  to  {  301.3  of  this  part: 

Maritime  area,  in  respect  of  the 
fisheries  jurisdiction  of  a  Contracting 
Party,  Includes  without  distinction  areas 
within  and  seaward  of  the  territorial  sea 
or  internal  waters  of  that  Party: 

Operator,  with  respect  to  any  vessel 
means  the  master  or  other  individual  on 
board  and  in  charge  of  that  vessel 

Overall  length  of  a  vessel  means  the 
horizontal  distance,  rounded  to  the 
nearest  foot  between  the  foremost  part 
of  the  stem  and  the  aftermost  part  of  the 
stem  (excluding  bowsprits,  rudders, 
outboard  motor  brackets,  and  similar 
fittings  or  attachments): 

Person  Includes  an  Individual 
corporation,  firm,  or  association; 

Regulatory  area  means  an  area 
referred  to  in  S  301.6  of  this  part 

Setline  gear  means  one  or  more 
stationary,  buoyed  and  anchored  lines 
with  hooks  attached: 
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Spcrt  ^h'.vg  iD««n«  all  fhhinj?  other 
than  cowiF^BTcnal  r»h>n^  and  treaty 
Ir.Aan  ceremonial  and  su^istence 
fishing; 

Tender  means  any  veM«l  th*f  buys  or 
0 Warns  fish  dirpctiy  from  a  catching 
vessel  and  transports  it  to  a  port  of 
landing  or  fish  pnxessor 

[bl  hi  lhi«  part,  all  t>«anr(iw  ^r*  'r.\-' 
and  ail  positions  ar^  de^ennirw^d  '"yv  '*»«» 
most  recer'  charts  issued  by  tne 
NatiOBai  Ocean  Service  or  ihe  Canadian 
Hydrosraphic  Service 

id  In  ibis  pert,  all  weights  shall  be 
computed  on  the  basis  that  the  heads  of 
the  fish  ar?  off  and  their  entrails 
removed. 

$  30 1 .3    LJcanslng  «««mIs. 

(a)  No  person  shd!!  cDera'e  ''  v.n'a  for 
halibut  from  a  United  St^ites  vessei,  a.': 
D088€9«  h«iiibut  on  board  a  United 
States  vessel,  used  either  for  commercial 
fishing  or  a*  a  chitrter  vessel,  uniess  the 
Coounjsaioa  has  issued  a  license  .n 
respect  of  that  vessel. 

(b)  No  person  sha^l  operate  or  5«h  fo» 
haiiixit  from  a  Canadian  vessel  nor 
possess  halibut  on  board  a  Canadian 
vessel  used  as  a  cnarter  vessel  umess 
the  Commission  has  issued  a  .icense  m 
respect  of  that  vesse: 

(c)  .\  license  issued  m  resp*^<ii  ■'•f  d 
vessel  referred  to  in  paragraphs  .aj  ana 
(b)  of  this  section  must  be  carried  on 
board  that  vessel  at  all  times  and  the 
vessel  operator  shall  permit  I's 
inspection  by  fishery  officers  of  the 
Contraclin}!  Parties 

id)  The  Commission  shail  issue  a 
license  i.i  respect  of  a  vessel  wthout 
fee  from  its  office  in  Seat  lie. 
Washington,  apon  receipt  of  a 
completed,  written,  and  signed 
"Application  for  Vessel  LcenAe  for  the 
Halibut  Fishery  '  form. 

(e)  .■Xpphcation  forms  "i«i  oe  ooiamed 
from  fishery  officers  of  either 
Contracting  Party,  or  iron  'he 
Commission. 

(T,  Information  on  '  .A,pp*.»:an,oa  tor 
Vessel  Lcense  for  the  Hai.oijt  r  ,Ha*;ry" 
form  must  be  accurate 

fg)  The  'Appbcation  for  'v'esfee. 
License  for  tke  Halibut  Fishery    form 
shall  be  completed  and  signed  jy  tne 
vessel  owner 

(h]  Licenses  issued  under  this  section 
shall  be  valid  acly  during  the  Vr  ar  ui 
which  they  are  lasued. 

[i]  .\  new  license  is  required  i-,,.:  <» 
vessel  that  a  soid,  tiansferreO.  :»::-d;:ied, 
or  redocumented. 

(j)  The  License  required  .^nde.^  this 
section  is  un  additica  to  any  iictnse 
however  designated,  that  ia  required 


under  the  Laws  of  Canada  or  any  of  its 

Provinces  or  the  Lhirted  States  or  any  of 
Its  Stages. 

fkl  The  Lhiited  STates  may  suspend, 
revoke,  or  modifv'  nrry  license  tssued 
under  th«  section  untier  policies  and 
procedores  in  15  CFR  part  904. 

;  .)C  1  4     ln*e*aon  actions. 

(a)  The  Commisston  is  authori2ed  to 
establish arnodify  reguiahons  dunng 
the  season  after  determining  that  such 
actiai 

(1)  Will  not  result  in  pxce«^ding  the 
catehMnJtestahii.^neii!  preseason  for 
each  regslstory  areai 

(2)  Is  consistent  with  the  Convention 
between  tiie  United  Staten  of  America 
and  Canada  for  the  Prespfvation  of  the 
Halibut  Fishery  of  the  Northern  Pacific 
Ocean  and  Bennji  Sea,  and  apphcable 
domestic  lav*  of  either  Canada  or  the 
United  States;  and 

(3)  Is  consistent,  to  the  maximum 
extent  piacticable,  with  any  domestic 
catch  sharing  plans  developed  by  the 
United  States  or  Canadian  governments 

(b)  Inseason  actions  m,jy  include,  but 
are  not  limited  to,  estabtiahment  o/ 
modificatioa  of  the  foUowingi 

(1]  Closed  areas; 

(2]  Fishing  periods; 

^3)  Fishing  period  hmits; 

(4)  Gear  restrictions; 

(5)  Recreational  bag  limits; 

(6)  Size  limits;  or 

(7)  Vessel  clearances. 

(c)  Inseason  changes  will  be  effective 
at  the  time  and  date  specified  by  the 
Commission. 

(d)  The  Commission  wfH  announce 
inseason  actions  under  this  sef  uon  by 
providing  notice  to  major  halibut 
processors;  Federal,  State,  United  States 
treaty  Indian,  and  Provincial  fishe.'-y 
officials;  and  the  media. 

S  301.5    Application. 

(a)  This  part  applies  to  perso.ns  and 
vessels  fishing  for  halibut  m,  or 
possessing  halibut  taken  from,  waters 
off  the  west  coast  of  Canada  and  the 
United  States,  includins  the  southern  as 
well  as  the  western  coasts  of  Alaska. 
within  the  respective  maritime  areas  m 
which  each  of  those  count:' es  exennses 
exclusive  fisheries  jurisdiction  as  of 
March  29. 1979. 

(b)  Sections  301.8  to  301.18  of  this  part 
apply  to  conunercial  fishing  for  halibut 

(c)  Section  301.19  of  this  part  applies 
to  fishing  for  halibat  by  United  Slates 
treaty  Indian  tribes  in  the  Slate  of 
Washingtoa. 

(d)  Section  301-20  of  this  part  applies 
to  sport  fishing  for  halibut. 


fe]  This  part  does  not  apply  to  fishing 
operations  anthorized  or  conducted  by 
the  Commission  for  research  purposes. 


{301J    Ragulataryi 

The  following  areas  shall  be 
regulatory  areas  for  the  purposes  of  the 
Convention; 

(a)  Area  2A  includes  all  waters  off  the 
States  of  California,  Oregon,  and 
Washington; 

fb;  Area  2B  includes  all  waters  off 
British  Columbia; 

(c)  Area  2C  includes  all  waters  off 
Alaska  that  are  east  of  a  line  running 
340'  true  from  Cape  Spencer  Light 
(latitude  58°11'57'  N.,  longitude 
136*3818"  W  ),  and  south  and  east  of  a 
line  running  205*  true  from  said  light 

(d)  Area  3A  includes  all  waters 
between  Area  2C  and  a  line  extending 
from  the  most  northerly  point  on  Cape 
Aklek  (latitude  57M115"  N.,  longihide 
155°35'0O'  W.)  to  Cape  Bcolik  (latitude 
5riri7'  N.,  longitude  154*4ri8'  W.). 
then  along  the  Kodiak  Island  coastline 
to  Cape  Trinity  (latitude  56*44'50'  N. 
longitude  154*08'44'  W  ).  then  140*  hTie; 

(e)  Area  3B  includes  all  waters 
between  Area  3A  and  a  line  extending 
150°  true  from  Cape  Lutke  (latitude 
54°29'00'  N.  longitude  164'20'00'  W  ). 
and  south  of  latitude  54°49'00'  N.,  in 
Isanotski  Strait: 

(f)  Area  4A  includes  all  waters  in  the 
Gulf  of  Alaska  west  of  Area  3fi  and  in 
the  Bering  Sea  west  of  the  closed  area 
defined  in  S  3G1.9  of  this  pert  that  are 
east  of  longitude  172*00*00'  W.  and 
south  of  latitude  56*20'00'  N.; 

(g)  Area  4B  includes  all  waters  in  the 
Berii»g  Sea  and  the  Gulf  of  Alaska  west 
of  Area  4A  and  south  of  latitude 
.56°20'00"  N.; 

(h)  Area  4C  includes  all  waters  m  the 
Bering  Sea  north  of  Area  4A  and  north 
of  the  closed  area  defined  in  §  301. 9  of 
this  part  which  are  east  of  longitude 
17r00'00'  W.,  south  of  latitude  58*00'00* 
N  ,  and  west  of  longitude  166*00'00'  W.; 

(i)  Area  4D  includes  aH  waters  in  the 
Benng  Sea  north  of  Areas  4A  and  4B, 
north  and  west  of  Area  f4C,  and  west  of 
longitude  168*0O'0O'  W.; 

(j)  Area  4*  includes  all  waters  in  the 
Bering  Sea  north  and  east  of  the  closed 
area  defined  in  S  301J  of  this  part,  east 
of  longitude  lee'tXTOO'  W.,  latitude 
6,5'34'0O'  N. 

See  Figure  1  of  this  part 

§301.7    Ftehkni  parioda. 

(a)  The  fishing  periods  for  each 
regulatory  area  are  set  out  in  the 
following  taWe  and  apply  where  the 
catch  limits  specified  m  }  301.10  of  this 
part  have  not  been  taken. 
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Commercial  Fishing  Perkx>s  in  Each  REOOLA-rofiv  area 
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*Oate  to  be  afinooncect  bv  fr*  CommrssiorL 


|b)  Each  fishing  period  m  Area  2. A 
shall  begm  at  0800  hours  and  terminate 
at  1800  hours  Pacific  Standard  or  Pacific 
Daylight  Time,  as  applicable,  onthe  date 
.set  out  in  the  table  to  this  section,  urdesr 
the  Commission  specifies  otherwise 

[c]  The  fishing  period  in  Area  2B  shall 
begin  and  terminate  at  1200  hours 
Pacific  Standard  Time,  on  the  dates  set 
out  m  the  table  to  this  section,  unless 
the  Commission  specifies  otheriMse 

(dj  Except  88  provided  in  paragraph 
(ej  of  this  section,  each  fishing  period  in 
.^reas  2C.  3A.  3B.  4A.  4B,  4C.  4D.  and  4E 
shall  begin  and  terminate  at  1200  hours 
/\la8ka  Standard  or  Alaska  Daylight 
Tune  as  applicable,  on  the  date  set  oui 
in  the  table  to  this  section,  unless  the 
Commission  specifies  otherwise. 

(ej  The  6/10  through  8/03  fishing 
periods  inciusive  in  Area  4B  shall  begin 
at  0800  hours  and  terminate  at  2f)00 
h/MiPs  Alaska  Standard  or  Alaska 


Dri>  light  Timfi.  as  appacablo.  unless  the 
Ciinirri:s,t.u)n  specifies  otherwise. 

,'.';  .'\11  commercial  fishing  for  halibut 
in  Area  2A  and  2B  shall  cease  at  12XX) 

hours  Par'f;r  Standard  Time  on  October 
3'1 

(g)  All  commercial  fishms  for  halibut 
in  Areas  2C,  3A.  3B,  4A.  4B.  4C,  4D.  and 
4K  .shall  cease  at  1200  hours  Alaska 
Standard  Time  on  Octo!)eT  31 

§301.8    Closed  period* 

jj  No  person  shall  engaj^e  in  fishing 
for  hal'but  in  any  reguidtory  area  other 
than  during  the  fishing  periods  set  ou!  .n 
§  'Ml.7  of  this  part  in  respect  of  that 
area. 

fb)  No  person  shall  land  or  otherwif^ 
retain  halibut  caught  outside  a  fishing 
period  applicable  to  the  regulatory  area 
where  the  halibut  was  taken 

(c)  Subject  to  §$  301.16!s!  and  Ih:  of 
this  ;.)dri.  this  part  dof=s  not  prohibit 


fishing 


speciea  of  fish  other  than 


halibut  duhog  the  closed  periods. 

fd]  Notwithstfinding  paragraph  (c)  of 
this  sc'.'iion.  iif!  f./'-srtn  shall  have 
hul:^  j!  -n  his  possession  while  fishing 
tor  a:;>  uthei  species  offish  during  tlie 
closed  periods. 

(e)  Nc  vessel  shall  retrieve  any 
halibut  fishirg  gear  during  a  closed 
period  if  the  vessel  has  any  halibut  on 
board. 

ff)  A  \  I  8hP  that  has  no  halibut  on 
board  may  retrieve  any  halibut  fishing 
gear  during  the  closed  period  after  the 
operator  notifies  a  fishery  officer  or 
representative  of  the  Commission  prior 
to  that  retrieval. 

(g)  After  retrieval  of  halibut  gear  in 
accordance  with  paragraph  (f)  of  this 
section,  the  vessel  shall  submit  to  a  hold 
inspection  at  the  discretion  of  the 
fishery  officer  or  representative  of  the 
Commission. 
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(h)  No  person  shall  retain  any  halibut 
caught  on  gear  retrieved  under 
paragraph  (f)  of  this  section. 

(i)  No  person  shall  possess  halibut 
aboard  a  vessel  in  a  regulatory  area 
during  a  closed  period  unless  that  vessel 
is  in  continuous  transit  to  or  within  a 
port  in  which  that  halibut  may  be 
lawfully  sold. 

§301.9    Closed  ar«a. 

All  waters  in  the  Bering  Sea  that  are 
north  of  latitude  54*49'00"  N.  in 
Isanotski  Strait  that  are  enclosed  by  a 
line  from  Cane  Sarichef  Ught  (latitude 
54*36'00'  N.,  longitude  164*55'42'  W.)  to 
a  point  at  latitude  56'20'00'  N..  longitude 
168*3000'  W.;  thence  to  a  point  at 
latitude  58*21'25'  N..  longitude 
163'00'00'  W.,  thence  to  Strogonof  Point 
(latitude  56'53'18'  N..  longitude 
158*50'37'  W.);  and  then  along  the 
northern  coasts  of  the  Alaska  Peninsula 
and  Unimak  Island  to  the  point  of  origin 
at  Cape  Sarichef  Light  are  closed  to 
halibut  fishing  and  no  person  shall  fish 
for  halibut  therein  or  have  halibut  in  his 
possession  while  in  those  waters  except 
in  the  course  of  a  continuous  transit 
across  those  waters. 

;;  301,10     Cater  units. 

(a)  The  total  allowable  catch  of 
halibut  to  be  taken  during  the  halibut 
fishing  periods  specified  in  S  301.7  of 
this  part  shall  be  limited  to  the  weight 
expressed  in  pounds  or  metric  tons 
shown  in  the  following  table: 


Regulatory 

area 

CatehSmits 

Pounds 

Metnc 
tons 

7A 



243.750 

8.000,000 

10.000.000 

26.600.000 

8.800,000 

2.300.000 

2,300,000 

800.000 

800,000 

130.000 

111 

2B 

3.629 

?C 

4.536 

^A 

12,066 

38..- 
4A 

3.991 
1.043 

48.- 
4C^ 



1.043 
363 

4D- 

OF 



363 
59 

(b)  The  Commission  shall  determine 
and  announce  to  the  public  the  date  on 
which  the  catch  limit  for  each  regulatory 
area  will  be  taken  and  the  specific  dates 
during  which  fishing  will  be  allowed  in 
each  regulatory  area. 

(c)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  Area  2B  will  only 
close  when  all  Individual  Vessel  Quotas 
assigned  by  Canada's  Department  of 
Fisheries  and  Oceans  are  taken,  or 
October  31,  whichever  is  earlier. 

(d)  If  the  Commission  determines  that 
the  catch  limit  specified  in  any 
regulatory  area  in  paragraph  (a)  of  this 


section  would  be  exceeded  in  an 
unrestricted  24-hour.  10-hour,  or  12-hour 
fishing  period  as  specified  in  §5  301.7 
(b).  (c).  (d)  or  (e).  the  catch  limit  for  that 
area  shall  be  considered  to  have  been 
taken  unless  fishing  period  limits  are 
implemented. 

(e)  Notwithstanding  paragraph  (a)  of 
this  section.  Areas  3A  and  3B  shall  both 
be  closed  if  the  catch  limit  of  35.400.000 
pounds  (16,057  mt)  for  the  combined 
areas  is  taken. 

(f)  Notwithstanding  paragraph  (a)  of 
this  section.  Areas  4A  and  4B  shall  both 
be  closed  if  the  catch  limit  of  4.800,000 
pounds  (2,086  mt)  for  the  combined 
areas  is  taken. 

(g)  Notwithstanding  paragraph  (a)  of 
this  section,  the  portion  of  Area  4E  that^ 
is  south  and  east  of  a  line  from  58*21'02" 
N.  laUtude.  162*00'00'  W.  longitude  to 
Cape  Newenham  (at  58*30'00'  N. 
latitude.  162*10'25'  W.  longitude)  shall 
be  closed  to  fishing  for  halibut  when  the 
Commission  determines  that  30  percent 
of  the  catch  limit  for  Area  4E  has  been 
taken  from  this  portion  of  Area  4E. 
except  that  50  percent  of  the 
unharvested  catch  Hmit  remaining  on 
August  1  in  the  portion  of  Area  4E  that 
is  north  and  west  of  this  line  will  be 
available  for  harvest  in  the  portion  of 
Area  4E  that  is  south  and  east  of  this 
line,  subject  to  the  other  provisions  of 
this  part. 

(h)  When  under  paragraphs  (b).  (c). 
(d).  (e).  (f)  or  (g)  of  this  section  the 
Commission  has  announced  a  date  on 
which  the  catch  limit  for  a  regulatory 
area  will  be  taken,  no  person  shall  fish 
for  halibut  in  that  area  after  that  date 
for  the  rest  of  the  year,  unless  the 
Commission  has  announced  the 
reopening  of  that  area  for  halibut 
fishing. 

$301.11    Fishing  period  limits. 

(a)  It  shall  be  unlawful  for  any  vessel 
to  retain  or  land  more  halibut  than 
authorized  by  that  vessel's  license  in 
any  fishing  period  for  which  the 
Commission  has  announced  a  fishing 
period  limit. 

(b)  When  fishing  period  limits  are  in 
effect,  a  vessel's  maximum  allowable 
catch  will  be  determined  by  the 
Commission  based  on 

(1)  The  vessel's  overall  length  in  feet 
and  associated  length  class; 

(2)  The  average  performance  of  all 
vessels  within  that  class;  and 

(3)  The  remaining  catch  limit. 

(c)  Length  classes  are  shown  in  the 
following  table: 


Ovefall  leogtti 


Vessel 

class 


01-25 

26-30 

31-35 

36-40 

41-45 

46-50 

51-55 _. 

56  + 


(d)  Notwithstanding  paragraph  (b]  of 
this  section,  all  vessels  fishing  in  Area 
40  shall  be  limited  to  a  maximum  catch 
of  10,000  pounds  (4.5  mt)  of  hahbut  per 
fishing  period. 

(e)  Notwithstanding  paragraph  (b)  of 
this  section,  ail  vessels  fishing  in  -Area 
4E  shall  be  limited  to  a  maximum  catch 
of  6,000  pounds  (2.7  mt)  of  halibut  per 
fishing  period. 

(f)  Notwithstanding  paragraph  (e)  of 
this  section,  a  vessel  will  be  permitted 
to  make  multiple  fishing  trips  m  Area  4E 
during  the  fishing  period  between 
September  19  and  October  31,  but  each 
trip  shall  be  limited  to  a  maximum  catch 
of  6,000  pounds  (2.7  mt)  of  halibut  and 
each  trip  shall  be  subject  to  the  vessel 
clearance  rquirements  in  §  301. 13  of  th;s 
part. 

(gl  A  vessel  that  fishes  during  a 
fishing  period  when  fishing  period  limits 
are  in  effect  must  offload  its  catch 
before  fishing  in  any  subsequent  fishing 
period. 

(h)  A  vessel  that  fishes  during  a 
fishing  period  when  fishing  period  limits 
are  in  effect  will  not  be  allowed  to  serve 
as  a  tender  until  its  catch  has  been 
landed  and  sold, 

(i)  No  vessel  that  fishes  for  halibut  in 
a  regulatory  area  for  which  a  fishing 
penod  limit  is  in  effect  shall  fish  in  any 
other  regulatory  area  during  that  fishing 
period. 

§301.12    Sizellmtts, 

(a)  No  person  shall  take  or  possess 
any  halibut  that 

(1)  With  the  head  on,  is  less  than  32 
inches  (81.3  cm)  as  measured  in  a 
straight  line,  passing  over  the  pectoral 
fin  from  the  tip  of  the  lower  jaw  with  the 
mouth  closed,  to  the  extreme  end  of  the 
middle  of  the  tail,  as  illustrated  in  Figure 
2  of  this  part;  or 

(2)  With  the  head  removed,  is  less 
than  24  inches  (61.0  cm)  as  measured 
from  the  base  of  the  pectoral  at  its  most 
anterior  point  to  the  extreme  end  of  the 
middle  of  the  tail,  as  illustrated  \n  Figure 
2  of  this  part. 

(b)  No  person  shall  fillet,  mutilate,  or 
otherwise  disfigure  a  halibut  in  any 
manner  that  prevents  the  determination 
of  the  minimum  size  of  the  halibut  for 
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Vessel 

class 

A 

B 

C 

0 

E 



F 



G 

H 

the  purpose  of  paragraph  (a)  of  this 
section. 

(c)  No  person  on  board  a  vessel 
fishing  for.  or  tendenng.  halibut  caught 
in  Area  2A  shall  possess  any  halibut 
that  has  had  its  head  removed 

§  30 1 . 1 3    V«sse1  ciearances. 

[a]  The  operator  of  any  vessel  that 
fishes  for  halibut  in  Areas  4A  4B,  4C, 
4D.  or  4E  must  obtain  a  vessel  clearance 
before  such  fishing  in  each  such  area 
and  fishing  period  that  applies,  and 
before  the  unloading  of  ar.y  halibut 
caught  in  said  areas  and  fishing  peruxis 
unless  specifically  exempted  in 
paragraphs  fh).  (ij.  or  [j)  of  this  section. 

[bj  The  vessel  clearances  required 
under  paragraph  [a]  of  this  section  for 
Areas  4A.  4C,  4D.  or  4E  may  be  obtained 
only  at  Dutch  Harbor  or  Akutan,  Alaska, 
f.'-om  a  fishery'  officer  of  the  United 
States,  a  representative  of  the 
Commission  or  a  designated  fish 
processor. 

(c)  The  vessel  clearances  required 
under  paragraph  (a)  of  this  section  for 
Area  4B  .may  only  be  obtained  at  Naza.i 
Bay  on  Atka  Island.  Alaska,  from  a 
fishery  officer  of  the  United  States,  a 
representative  of  the  Commission  or  a 
designated  fish  processor. 

I'd)  The  vessel  operator  shall  specify 
the  specific  fishing  period  and 
regulatory  area  in  which  fishing  will 
take  place. 

(e)  Vessel  clearances  required  under 
paragraph  (a)  of  this  section  prior  to 
fishing  in  Area  4  shall  be  obtained 
within  the  120-hour  period  before  each 
of  the  openings  in  that  Area,  between 
0600  and  1800  hours,  local  time 

(f)  No  halibut  shall  be  on  board  at  the 
time  of  clearance  required  by  paragraph 
(e)  of  this  section 

(g)  Vessel  clearances  required  under 
paragraph  (al  of  this  section  after  fishing 
in  Area  4  shall  be  obtained  within  the 
120-hour  period  after  each  of  the 
closings  in  that  Area,  between  0800  and 
1800  hours,  local  time. 

(hi  Any  person  that  fishes  for  halibut 
only  in  Area  4B  and  lands  their  total 
annual  halibut  catch  at  a  port  within 
Area  4B  is  exempt  from  the  clearance 
requirements  of  paragraph  (a)  of  this 
section. 

(i)  Any  person  that  fishes  for  halibut 
only  in  Area  4C  and  lands  their  total 
annual  catch  at  a  port  within  .Area  4C  is 
exempt  from  the  clearanre  requirements 
of  paragraph  (a)  of  this  section. 

(j)  Any  person  that  fishes  for  halibut 
only  in  Area  4E  and  lands  their  total 
annua!  halibut  catch  at  a  port  within 
.Area  4E.  or  the  closed  area  defined  in 
§  301.9  of  this  part  is  exempt  from  the 
clearance  requirements  of  paragraph  (a) 
of  this  section. 


§301.14 


or  pnraan,  fish  buyer   t.he  rc:-;ii:d^ 


\<i 


The  operator  of  an>  vessel  thfit  ir  5     ri'quired  by  paragraph  |b;  of  iiiiB  hection 


net  tons  or  greater  shall  keep  an 
accurate  log  of  all  halibut  fishing 
operations  including  the  date  locality 
amount  of  gear  used,  and  total  weigh!  of 
halibut  taken  daily  in  each  locality 

(b)  The  log  referred  to  m  paragraph  (a) 
of  this  section  shall  be; 

(1)  Separate  from  other  records 
maintained  on  board  the  vessel: 

(2}  Updated  not  later  than  24  hours 
after  midnight  local  time  for  eai.h  day 
fished  and  prior  to  the  offloading  or  sale 
of  halibut  taken  dun:ifi  that  fishing 
period. 

(3)  Retained  for  a  p(?nod  of  2  y  ears  by 
the  owner  or  operator  of  the  vessel; 

(4)  Open  to  inspection  by  a  fishery 
officer  or  any  authonzed  representative 
of  the  Commission  upon  demand:  and 

(5J  Kept  on  board  the  vessel  when 
engaged  m  halibut  fishing,  during 
transits  to  port  of  landing,  and  for  5  days 
following  offioading  halibut. 

(c)  No  person  shall  make  a  false  entry 
in  a  log  referred  to  in  paragraph  (a)  of 
this  section 

§301.15    Recwpl  and  poftsesstor  of 
hatlbut 

(a)  No  person  shall  recpivp  h-iiisiu* 
from  a  United  States  vessel  that  does 
not  have  the  license  required  by  §  301.3 
of  this  part  on  board  the  vessel. 

(b)  A  person  who  purchases  or 
otherwise  receiv  es  halibut  from  the 
owner  or  operator  of  the  vessel  fron-; 
which  that  halibut  was  caught,  either 
directly  from  that  vessel  or  through 
another  earner,  shall  record  each  sut-h 
purchase  or  receipt  on  State  fish  tickets* 
or  Federal  catch  reports,  showing  the 
date,  locality,  name  of  vessel,  Halibut 
Conmiission  bcense  number  (United 
States),  and  the  name  of  the  person  frorr 
whom  the  halibut  was  purchased  or 
received  and  the  amount  in  pounds 
according  to  trade  categories  of  the 
halibut. 

(c)  No  person  shHll  make  a  false  entr^ 
on  a  State  fish  ticket  or  Federal  catch 
report  referred  to  in  paragraph  (b)  of  this 
section 

(dt  A  copy  of  the  fish  tickets  or  catch 
reports  referred  to  m  paragraph  fb)  of 
this  secbon  shall  be — 

(Ij  Retained  by  the  person  making 
them  for  a  period  of  2  years  from  the 
date  the  fish  tickets  or  catch  reports  are 
made:  and 

•  [2]  Open  to  inspection  by  a  fishery 
officer  nr  any  authonzed  representative 
of  the  Com.mission 

(e)  No  person  shall  possess  any 
halibut  that  he  or  she  knows  to  have 
been  taken  m  contravention  of  this  part. 

(f)  When  halibut  are  delivered  to 
other  than  a  commcrcia!  fish  processor 


shall  be  maintained  by  the  op(>rjj:,:>'  of 


t!,,i. 


the  veaael  fron::  vv.hi,,h  tr 
caught  in  com;  :  .  .% 
(d)  of  this  section. 

[g)  It  shall  be  unlawful  tu  enter  a 
HaUbut  Commission  license  Tnmiber  on 
a  State  fish  ticket  for  any  vessd  other 
than  the  vessel  actually  used  in  catching 
the  hebVn,'  rerxTtcd  therf>,'>r': 

{  30t  '6     Fl»hlr>8  gear 

laj  No  person  shall  fish  for  halibut 
using  any  gear  other  than  hook  and  tine 
gear. 

(b)  No  person  shall  possess  halibut 
taken  with  any  gear  other  than  hook  and 
line  gear 

(c)  No  person  shall  pus!,--i»i,  ':....,...! 
while  on  board  a  \t  ks( 
trawl  nets  or  fi»hi::s  p( 
catching  halibut 

(d)  All  aetline  or  skate  marker  buoys 
carried  on  board  or  used  by  any  United 
States  vessel  used  for  halibut  fishing 
shall  be  marked  with  one  of  the 
follovi  \:\'^ 

(1)  The  vessel  8  name. 

(2)  The  vessel's  state  license  number, 
or 

(3)  The  vessel's  registration  number. 

(e)  The  markings  specified  in 
paragraph  (d)  of  this  section  shall  be  in 
characters  at  least  4  inches  In  height  and 
one-half  inch  in  width  in  a  contrasting 
color  visible  above  the  water  and  shall 
be  maintained  in  legible  condition. 

(f)  All  setline  or  SK-iH  nxarker  buoys 
carried  on  board  or  used  by  a  Canadian 
vessel  used  for  halibut  fishing  shall  be — 

(1}  Floating  and  visible  on  the  surface 
of  the  water,  and 

(2)  Legibly  marked  with  the 
idf  ntifiui'    r  r'ate  number  of  the  vessel 
*  :i«aged  r      iiiuerdal  Ashing  from 
which  thai  sellme  is  being  operated. 

Ig)  .No  person  on  board  a  vessel  from 
which  setline  gear  was  used  to  fish  for 
any  sfiecies  of  fish  anywhere  in  waters 
descnb«>d  in  (  301.5(a)  of  this  part 
during  the  72 -hoar  period  immediately 
before  the  opening  of  a  halibut  fishing 
period  shall  catch  or  possess  hahbut 
anywhere  in  thoae  waters  during  that 
halibut  fishing  period. 

(h)  No  vessel  from  which  setline  gear 
was  used  to  fish  for  any  species  of  fish 
anywhere  ir  v*  aters  described  to 
5  301.5(8)  of  this  part  during  the  72-hour 
period  immediately  before  the  opening 
of  a  halibut  fishing  period  may  be  used 
to  catch  or  possess  halibut  anywhere  in 
those  waters  daring  that  halibut  fishing 
period. 

(ij  NotwithstanU.isK  »  o  <'>^:  ••phs  IgJ 
and  (h)  of  this  section,  the  72-hour 
fishing  restriction  preceding  a  halibut 
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fishing  penod  shall  not  apply  to  persons 
and  vessels  fishing  for  halibut  during 
fishing  periods  in  Areas  2B.  4B,  4C  and 
4E  as  descnbed  m  i  5  301.6(b),  (g),  (h), 
and  ()]  of  this  part. 

'.']]  No  person  shall  fish  for  halibut 
from  a  vessel  that  is  equipped  with,  or 
that  possesses  on  board,  an  automated 
hook  stnpper. 

(k)  No  person  shall  possess  halibut  on 
a  vessel  that  is  equipped  with,  or  that 
possesses  on  board,  an  automated  hook 
stripper 

§  301.17    Retention  of  tagged  halit)ut. 

Nothing  contained  in  this  part 
prohibits  any  vessel  at  any  time  from 
retaiP.rg  and  landing  a  halibut  that 
bears  a  Commission  tag  at  the  time  of 

cdp»u-<B  :^  the  halibut  with  the  tag  still 
attached  .s  reported  at  the  time  of 
landing  and  made  available  for 
examination  by  a  representative  of  the 
Com.mission  or  by  a  fishery  officer. 

§301.18    Supervision  of  unloading  and 
we«gMng. 

The  unloading  and  weighing  of  halibut 
may  be  subject  to  the  supervision  of 
fishery  officers  to  assure  the  fulfillment 
of  the  provisions  of  this  part. 


5  30 1  '  9    Fithing  by  United  States  treaty 
Indian  tribe*. 

(a)  Except  as  provided  in  this  section, 
all  regiilations  of  the  Commission  in  this 
part  apply  to  halibut  fishing  in  subarea 
2A-1  by  members  of  United  States 
treaty  Indian  tribes  located  in  the  State 
of  Washington. 

(b)  For  purposes  of  this  part.  United 
States  treaty  Indian  tribes  means  the 
Hoh,  Jamestowm  Klallam.  Lower  Elwha 
Klallam,  Lummi,  Makah.  Port  Gamble 
Klallam.  Quileute.  Quinault.  Skokomish. 
Suquamish.  Swinomish.  and  Tulalip 

tribes. 

(c)  Subarea  2A-1  includes  all  waters 
off  the  coast  of  Washington  that  are 
north  of  latitude  46*53'18'  N.  and  east  of 
longitude  125'44'00'  W..  and  all  inland 
marine  waters  of  Washington. 

(d)  Commercial  fishing  for  halibut  in 
subarea  2A-1  is  permitted  with  hook 
and  line  gear  from  March  1  through 
October  31.  or  until  152.500  pounds  (69.2 
mt)  is  taken,  whichever  occurs  first. 

(e)  Ceremonial  and  subsistence 
fishjjig  for  halibut  in  subarea  2A-1  is 
permitted  with  hook  and  line  gear  from 
January  1  to  December  31.  and  is 
estimated  to  take  10,000  pounds  (4.5  mt) 

(f)  No  size  or  bag  limits  shall  apply  to 
the  ceremonial  and  subsistence  fishery 
except  that  when  commercial  halibut 


fishing  is  prohibited  pursuant  to 
paragraph  (d)  of  this  section,  treaty 
Indians  may  take  and  retain  not  more 
than  two  halibut  per  day  per  person. 

(g)  Halibut  taken  for  ceremonial  and 
subsistence  purposes  shall  not  be 
offered  for  sale  or  sold. 

(h)  All  halibut  sold  by  treaty  Indians 
during  the  commercial  fishing  season 
specified  in  paragraph  (d)  of  this  section 
shall  comply  with  the  provisions  of 
§  301.12  of  this  part.  Size  Limits. 

(;1  Any  member  of  a  United  States 
Indian  tribe  as  defined  in  paragraph  (b) 
of  this  section,  who  is  engaged  in 
commercial  or  ceremonial  and 
subsistence  fishing  under  this  part  must 
have  on  his  or  her  person  a  valid  treaty 
Indian  identification  card  issued 
pursuant  to  25  CFR  part  249,  subpart  A, 
and  must  comply  with  the  treaty  Indian 
vessel  and  gear  identification 
requirements  of  Final  Decision  No.  1  and 
subsequent  orders  in  United  States  v. 
Washington.  384  F.  Supp.  312  (W.D. 
Wash.  1974). 

(jl  The  following  table  sets  forth  the 
fishing  areas  of  each  of  the  12  United 
States  treaty  Indian  tribes  fishing 
pursuant  to  this  section.  Within  subarea 
2A-\.  boundaries  of  a  tribe's  fishing 
area  may  be  revised  as  ordered  by  a 
Federal  court. 


Tnbe 


Boondanes 


iongrtude 


Mat<a^  — 

Quiteule .— 

Hon 

Quinault.. 


Low«f  Eiw^  Klallam.. 

Jam«stown  KlaHam .... 
Port  Gamble  Klallam 
Lummi 


Swnnomisn. 


1  and 

10  be 


1  and 
.  'o  t* 


1   and 


Tutehp 

Sv,q-a'-ish 

SiiO*  Ornish 


Nortfi   Of   48'02'15-    N   latrtude   (Nof..egian   Memonal),   west  Of   123-4i30-    W    '°"9"^f^,  ^?^.^^fl.°'    '^^*^'    "^ 

Between  47-5418'  N.  latrtude  (Qutilayute  River)  and  <7  21  00     N-  laMjoe  ( ^.naun  ,.  , 25-44  00"  W    longitude 

i^^  47-4006-  N.  latitude  (Desmx1«n  Island)  and  46-53^l8-  N    '^^^^'^  ^   n ^^cancT tt?  FMal  Dec.sK>n  No    i  and 
mose  Kxafons  m  the  Strart  o.  Juan  de  ^•"<^^^3,^%TX:2^  ^97"  and^^  at  459  F  Sopp  ^049  and  1O66 

Tt^tocation.  »,  the  Stnut  .^  Juan  *  ^;-and  Puge.  ^  3-  ^^^'^^^.^^        a^d  pfnT^r^t  626  F  Supp   -4, 
sut»equent  Ofdera  in  United  States  v.  IV«srt<ng9on.  384  F   bopc   3  2    -^  3  /.asr.  ja  2.,n  rhe  unrted  Slates 

De  p.aces  at  «n^n  tt^  Lomm.  Tnbe  may  t«n  under  rights  soured  Dy  'J^J^^^*^  TT^^^r^e  *.tn  Final  Deas.on  Uo    1   and 
T^<^  .^t,o..  .  tt^  Strart  <^  Juan  <le,Fucaand  P^  ^^  ^I^ZTZs^"  Za^  aTSarty  a,  459  F   Supp   ^049,  10  be 
socse^uert  o^der-5  ,n  United  States  v.  kVasrtfng&on.  364  f   Supp   3  <:  (W  J   "^^f.  '^  '  ■  °  .  ^ 
aiace*  al  w^k:-  ■^e  Swirwm«n  Tnbe  may  fish  under  ngnts  secured  t»  ^^^^^  n  oi^  ,0  a<x^^  wrth  Rnal  C)ec««n  No.  1  and 

D«  c.ac8S  at  when  the  Tulalip  Tnbe  may  fish  under  nghts  secured  by  trea  >es  w^.ne  ;i""f'  ^'^'^  ^  ^  p,^^,  o^^.^on  No.  1  and 

•r^-„^":  ss^i^sr.xs  sn=j.  «rw^2  ^r^'^ " '" '  =""  '"'■ "  "• 


§301.20    Spoft  fishing  for  halibut 

(a)  No  person  shall  engage  in  sport 
fishing  for  halibut  using  gear  other  than 
a  single  line  with  no  more  than  two 
hooka  attached;  or  a  spear. 


(b)  In  all  waters  off  Alaska. 

(1)  The  sport  fishing  season  is  from 
February  1  to  December  31; 

(2)  The  daily  bag  limit  is  two  halibut 
of  any  size  per  day  per  person. 


(c)  In  all  waters  off  British  Columbia. 
(1)  The  sport  fishing  season  is  from 
February  1  to  December  31; 
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(2)  The  daily  bag  limit  is  two  hd'.iSul 
with  a  minimum  overall  size  limit  of  32 
inches  (81.3  cm), 

(d)  In  Puget  Sound  and  United  States 
ualers  in  the  Strait  of  [uan  de  P'uca.  east 
of  a  line  from  Bonilla  Point  (latitude 
48'"35  44'  N,.  longitude  124°43  00"  W.)  to 
Tatoosh  Island  (latitude  4B°23'30'  N., 
longitude  124''44'00'  W.)  to  Cape 
Flattery  (latitude  48*22'55'  N,,  longitude 
124°43'42"  W.). 

(1)  The  sport  fishing  season  is  May  9 
through  July  15,  7  days  a  week. 

(2)  The  daily  bag  lim.it  is  two  halibut 
of  any  size  per  day  per  person 

(p)  Off  the  North  Washington  roast. 
west  of  the  line  described  m  paragraph 
(d)  of  this  section  and  north  of  the 
Queets  River  (latitude  47°3r42'  N  j. 

(1)  The  sport  fishing  seasons  are:  (i) 
May  1  through  June  30,  7  days  a  week,  or 
until  7a764  pounds  (35.7  mitj  are 
estimated  to  have  been  taken,  and  a 
closing  date  has  been  announced  by  thf' 
Commission. 

(li)  July  3  through  July  31.  2  days  a 
week  (Friday  and  Saturday),  and 
commencing  August  1,  7  days  a  week 
until  a  closing  date  has  been  announced 
by  the  Commission,  or  until  September 
30.  whichever  is  earlier 

(2)  The  daily  bag  limit  is  two  halibut 
per  day  per  person,  one  with  no 
minimum  size  limit,  and  the  second  VMtn 
a  minimum  overall  size  of  40  inches 
(101  6  cm). 

(3)  The  total  catch  for  two  fishing 
periods  specified  in  para^aph  (ej(l)  of 
this  section  shall  be  limited  to  92.664 
pounds  (42.0  mt). 

(•"]  Off  the  Washington  and  Orcson 
ccast,  between  the  Queets  River  and 
Cnpe  Falcon  (latitude  45"46O0'  N  ), 

( 1 1  The  sport  fishing  season  is  from 
May  1  through  September  30,  7  d.iys  a 
week: 

(2)  The  daily  bag  limit  is  one  halibut 
of  any  size  per  day  per  person. 

(g)  Off  the  Oregon  coast,  between 
Cape  Falcon  and  the  California  border 
(latitude  42°00'00'  N.). 

(1)  The  sport  fishing  seasons  are.  (i) 
May  1  through  July  10,  7  days  a  week. 


between  Cape  Falcon  and  Nestucca  Ba\ 
(latitude  45°09  45'  .N).  or  until  2,911 
pounds  (1.3  mt)  are  estimated  to  have 
been  taken  and  a  closing  dale  has  been 
announced  by  the  Commission 

(ii)  May  1  through  July  10.  4  days  a 
week  (Wednesday  through  Saturday) 
between  .\estucca  Bay  and  the 
California  border  or  unitl  60.131  pounds 
(27  3  m.t)  are  estimated  to  have  been 
taken  and  a  closing  date  has  been 
announced  by  the  Commission; 

(iii)  July  11  through  August  4,  7  days  a 
week  in  the  area  inside  the  30-fathom 
cur\e  nearest  to  the  coastline  as  plotted 
on  National  Ocean  Service  charts 
numbered  18520,  18580,  and  18600,  or 
until  8,333  pounds  (3  8  mt  tons)  are 
estimated  to  have  been  taken  and  a 
closing  date  has  been  announced  by  the 
Commission: 

(i\  1  August  5,  5  days  a  week 
(Wednesday  through  Sunday)  until  a 
closing  date  has  been  announced  by  the 
Commission,  or  until  September  30, 
whichever  is  earlier 

(2)  The  daily  bag  limit  is  two  halibut. 
one  with  a  minimum  overall  size  limit  of 
32  inches  (81  3  cm)  and  the  second  with 
a  minimum  overall  size  limit  of  50  inches 
(12~,0  cni) 

(3)  The  total  catch  for  the  four  fishing 
periods  specified  m  paragraph  (g)(1)  of 
this  section  shall  be  limitr-J  to  92,5^) 
pounds  (42.0  mt) 

(hi  Off  the  California  coast:  (1)  The 
sport  fishing  season  is  from  May  1 
through  September  30,  7  days  a  week. 

(2)  The  daily  bag  limit  is  one  halibut 
with  a  minimum  overall  size  limit  of  32 
inches  (81.3  cml 

(i)  Notwithstanding  paragraphs  (d). 
(e),  and  (f)  of  this  section,  the  total 
allowable  catch  of  halibut  shall  be 
limited  to  148,687  pounds  (87.4  mt). 

(j)  Notwithstanding  paragraphs  (g) 
and  (h)  of  this  section,  the  total 
allowable  catch  of  halibut  shall  be 
lim.ited  to  95,063  pounds  (43.1  mt). 

(k)  The  minimum  o\'erail  size  limit 
specified  in  paragraphs  (c)(2),  (e)(2), 
(g)(2).  and  (h)(2)  of  this  section  is 
measured  in  a  straight  line  passing  over 


the  pectoral  fin  from  the  tip  of  the  lower 
jaw  with  the  mouth  closed,  to  the 
extreme  end  of  the  middle  of  the  tail. 

(I)  No  person  shall  fillet,  mutilate,  or 
otherwise  disfigure  a  halibut  in  any 
manner  that  prevents  the  determination 
of  minimum  size  or  the  number  of  fish 
caught,  possessed  or  landed. 

(m)  The  possession  limit  for  halibut  In 
the  waters  off  the  coast  of  Alaska  is  two 
daily  bag  limits. 

(n)  The  possession  limit  for  halibut  in 
the  waters  off  the  Coast  of  British 
Columbia  is  one  and  one-half  times  the 
daily  bag  limit  (three  halibut). 

(o)  The  possession  limit  for  halibut  in 
the  waters  off  Washington,  Oregon,  and 
California  is  the  same  as  the  daily  bag 
limit. 

(p)  Any  halibut  brought  aboard  a 
vessel  and  not  immediately  returned  to 
the  sea  with  a  minimum  of  injury  will  be 
included  in  the  dally  bag  limit  of  the 
person  catching  the  halibut. 

(q)  No  person  shall  be  in  possession  of 
haUbut  on  a  vessel  while  fishing  in  a 
closed  area. 

(r)  No  halibut  caught  by  sport  fishing 
shall  be  offered  for  sale,  sold,  traded,  or 
bartered. 

(s)  No  halibut  caught  in  sport  fishing 
shall  be  possessed  on  board  a  vessel 
when  other  fish  or  shellfish  aboard  the 
said  vessel  are  destined  for  commercial 
use.  sale,  trad*,  or  barter. 

(t)  The  operator  of  a  charter  vessel 
shall  be  liable  for  any  violations  of  these 
regulations  committed  by  a  passenger 
aboard  said  vessel. 

i  301-21      Prevtou*  re^ulattons  »ap*'»*<l*<l 

This  part  shall  supersede  all  previous 
regulations  of  the  Commission,  and  this 
part  shall  be  effective  each  succeeding 

year  until  ^   ;  -   "-I'ded. 
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Proposed  Rules 


Federal    Re^ster 

Vol.  5".  No.  72 
Tuesday.  April  14,  1992 


This   secwr  of  me  FEDERAL  REGISTER 
cortatrs   notices   to  t^e  public  of  the 
pfopcsed   ssua^ce   c*    'jies   arx) 
regulations-   The   pu'Dcse  o<  these   notices 
is  to  gjve  inte'esteo  persons  an 
ocoorturitY   to  cartjcipate  m  the  oite 
maKiPg  vc  to  the  adoption  of  the  fina) 
rules. 


DEPARTMENT  OF  TRANSPORTATiON 

Federal  Aviation  Adminlatratlon 

14  CFR  Part  39 

(Oocnet  No.  92-NU-4e-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10  Series 
Airplanes 

AQENCY-.  Federal  Aviation 

Administratioa.  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPR.Mj. 

SUMMABY:  This  notice  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-&-10 
series  airplanes,  that  currently  requires 
a  revision  to  the  Airplane  Flight  Manual 
(AFM)  which  specifies  that  takeoff  may 
not  be  initiated  unless  the  flight  crew 
verifies  that  a  visual  and  physical  check 
of  the  leading  edge  and  upper  wing 
surfaces  have  been  accomplished  and 
the  wing  is  clear  of  all  ice/frost/snow 
accumulation.  This  action  would  also 
require  modifying  the  wing  leading  edge 
bleed  air  anti-ice  system  so  that  it  can 
operate  on  the  ground  to  prevent  ice 
reformaUon  after  de-icing  procedures 
have  been  accomplished.  This  proposal 
is  prompted  by  several  accidents  in 
which  airplanes  experienced  loss  of  lift 
when  attempting  takeoff  with  ice 
contamination  on  their  wings.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  ice 
contamination,  which  could  result  in  the 
degradation  of  wing  lift,  and  stall  at 
lower  than  normal  angles-of-attack 
during  takeoff. 

DATES:  Comments  must  be  received  by 
June  2,  1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  92-NM-48- 
AD,  leOl  Lind  Avenue  SW.,  Renton. 
Washington.  98055-4056.  Comments 
may  be  inspected  at  this  location 


between  9  a.m.  and  3  p  m.,  Monday 

throuah  Fridav,  except  Federal  holidays 

FOB  FUR-'HER  information  CONTACT: 

Mr.  Walter  Eierman,  Los  Angeies 
Aircraft  Certification  Office,  Systerr.s 
and  Equipment  Branch,  ANM-130L, 
FAA,  Transport  Airplane  Directorate, 
3229  East  Spring  Street,  Long  Beach. 
California  90806-2425;  telephone  (310) 
988-5336:  fax  (310]  988-5210. 

SUPPLEMENT APV  iNFORMATSOH; 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
Interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM^18-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
92-NM-48-AD,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 

Discussion 

On  January  3, 1992,  the  FAA  issued 
AD  92-03-01.  Amendment  39-8155  (57 
FR  2013.  January  17. 1992).  to  require  a 
revision  to  the  Limitations  Section  of  the 


Model  DC-9-10  Airplane  Flight  Manual 
(AFM).  which  specifies  that  takeoff  may 
not  be  initiated  unless  the  Flight  crew 
verifies  that  a  visual  and  physical  check 
of  the  leading  edge  and  upper  wing 
surfaces  have  been  accomplished  and 
the  wing  19  clear  of  all  ice/frost/snow 
accumulation.  That  action  was 
promoted  by  several  accidents  in  which 
airplanes  experienced  loss  of  lift  when 
attempting  takeoff  vinth  ice 
contamination  on  their  wings.  The 
requirements  of  that  AD  are  intended  to 
detect  and  remove  ice  contamination, 
which  could  result  in  the  degradation  of 
wing  lift,  and  cause  the  airplane  to  stall 
at  lower  than  norma!  angles-of-attack 
dunng  takeoff. 

Since  the  issuance  of  that  AD.  the 
FAA  has  determined  that  the  wing 
leading  edge  bleed  air  anti-ice  system  on 
thpse  airplanes  must  be  modified  so  as 
to  minimize  the  effect  of  undetected  ice/ 
frost/snow  contamination  on  the  wings 
Such  a  modification  should  ensure  that 
the  anti-ice  system  will  operate  while 
the  airplane  is  on  the  ground  to  prevent 
ice  reformation  on  the  wing  leading 
edges  after  the  airplane  has  been  de- 
iced.  It  also  should  operate  on  the 
ground  m  the  same  manner  as  in  flight, 
using  the  same  system  actuation 
switches  and  indications  located  in  the 
cockpit.  Additionally,  under  normally 
operating  conditions,  upon  takeoff,  the 
modification  should  ensure  that  the 
system  will  automatically  transition 
from  the  ground  to  the  flight  mode 
vv-ithout  additional  pilot  action  required. 
The  FAA  considers  that  a  system 
incorporation  these  features  would  be  a 
positive  solution  to  preventing  the 
unsafe  condition  created  by  ice 
contamination  on  the  wing  leading 
edges. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
t>TDe  design,  the  proposed  AD  would 
supersede  .A.D  92-03-01  to  require 
modifying  the  wing  leading  edge  bleed 
air  anti-ice  system  so  that  it  can  operate 
on  the  ground  to  prevent  ice  reformation 
after  initial  de-icing  procedures.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 
Installation  of  the  proposed  system 
would  not  preclude  the  actions  currently 
required  by  AD  92-03-01  regarding  the 
.\FM  limitations. 
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The  manufacturer  has  advised  the 
FAA  that  it  is  currently  developing  a 
modification  that  will  meet  the  intent  of 
this  AD. 

When  the  modification  is  completed. 
approved,  and  available,  the  FAA  may 
consider  adding  this  modification  to  the 
final  rule  as  an  altematwe  method  of 
compliance  with  proposed  paragraph 
(b). 

There  are  approximately  119 
McDonnell  Douglas  Model  DC-f>-10 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimait  s 
that  89  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD.  that  it 
would  take  approximately  300  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  averagi 
labor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $10,000  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  US. 
operators  is  estimated  to  be  $2.3.58.500 
or  $28,500  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govemrrent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufHcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
nile"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  F'R  11034,  February 
26,  1979);  and  (3]  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rales  Docket.  A  cop>  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption    ADDRESSES" 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  AmendmenI 

.Accordingly,  pursuant  (o  the  authority 
delegated  to  me  by  the  Administrator, 
the  F'ederal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows. 


PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1,  The  authority  citation  for  part  39 
(  ontinues  to  read  as  follows; 

Authority:  49  U  S.C.  1354|al.  1421  and  1423: 
4q  U.SC.  ibeis):  and  14  CFR  nai- 

§39.13    lAmended] 

2.  Section  39.13  is  ann'r.dpd  !iy 
removing  amendment  3'i-8' .S,""!  (57  FR 
2013,  lanuary  17,  1992],  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows; 

McDonnell  Douslas;  Docket  92-NM-46-AD 
Supersedes  AD  92-03-01,  Amendment 
39-8155. 

,-\ppiu,rtbility;  Model  DC-9-11,  -12.-13.-14. 
15,  diicl  -16F  series  airplanes,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  dejrradation  of  lift  due  to  ice 
accumulation  en  the  wing  leading  edge  and 
upper  surface,  accomplish  the  following: 

(h)  Within  10  days,  after  lanuary  17, 1992 
(the  effective  ddte  of  AD  92-03-01. 
Amendment  39-8155).  revise  the  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  include  the  following.  This 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  in  the  AFM. 

"Wing  De-icing  Prior  to  Takeoff 

Caution 

The  Model  DC-S-10  series  airplane  has  a 
wing  design  with  no  leading  edge  high  lift 
devices,  such  as  slats.  Wings  without  leading 
edge  devices  are  particularly  susceptible  to 
loss  of  lift  due  to  wing  Idng.  Minute  amounts 
of  ice  or  other  ccniamination  (equivalent  to 
medium  gni  sandpaper)  on  the  leading  edges 
or  wing  upper  surfaces  can  cause  a 
significant  reduction  in  the  stall  angle-of- 
attack.  This  can  increase  the  stall  speed  up  t. 
30  knots.  The  increased  stall  speed  can  be 
well  above  the  stall  warning  (stick  shaker) 
activation  speed.  fEnd  of  Cautionary  Note/ 

The  leading  edge  and  upper  wing  surfaces 
must  be  physically  checked  for  ice/frost 
when  the  airplane  has  been  exposed  to 
conditions  conduf:ive  to  ice/frost  formation. 
Takeoff  may  not  be  initiated  unless  the  flight 
crew  verifies  that  a  visual  check  and  a 
physical  (hands-on)  check  of  the  leading  edge 
and  upper  wing  surfaces  have  been 
riccomplished,  and  that  the  wing  is  clearvf 
ice/frost/snow  accumulfition  Icing/frost/ 
snow  conditions  exist  when  the  Outside  Air 
Temperature  (O.ATl  is  heiow  6  degrees  C  (42 
degrees  F).  and  either  the  difference  between 
the  dew  point  temp^'rature  ard  C^T  is  less 
than  3  degrees  C  (5  decrees  V'l  or  visit'lc 
moisture  (rain,  dnzzle.  siet-t,  snow  fog.  etc.) 
is  present. 

Note 

This  limitation  does  not  relieve  the 
requirement  that  aircraft  surfaces  arc  free  of 
ice.  frost,  and  snow  accumulation  as  required 
hv  Federal  Aviation  Rpgulfitinns  Sections 

^M,!i27  and  121  629.  {Enii  of  \.>le]" 

(b)  Within  90  days  after  the  effective  date 
of  this  AU.  modify  tt>«  bieed  air  anti-ice 


system  so  that  it  can  operate  on  the  ground  to 
prevent  ice  reformation  of  the  wing  leading 
edges  after  ground  equipment  has  been 
utilized  to  properly  de-ice  the  airplane,  and  to 
minimize  the  effect  of  undetected  ice-frost- 
snow  contamination.  Appropriate  operating 
procedures  must  be  specified  in  the 
Limitations  section  of  the  AFM  The 
modification  and  AFM  op«"o    '  >,  ;  mcedures 
must  be  approved  by  the  M.iriM>ier  l^s 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  ACO,  FAA.  Transport  Airplane 
Directorate.  The  request  shall  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Los  Angeles 
ACO. 

(d)  Special  flight  permits  may  be  issu<>d  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renlon.  Washington,  on  Apnl  2. 
1992. 
David  G.  Hoiiel, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  CerUficotion  Service. 

|FR  Doc.  92-8548  Filed  4-13-52;  8:48  am  J 
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Proposed  Establishment  ot  Tf>rrH.,K ".-,'y 

Restricted  Area  B-3203D  Ofthar,:i,  ID 

agency:  Federal  Aviabon 
Administration  (FAA).  DOT. 

«  c  ^  i  on:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  a  temporary  Restricted  Area 
R-3203D  at  Orchard.  ID,  for  the  period 
June  1-21. 1992.  The  Idaho  Anny 
National  Guard  has  requested  the 
establishment  of  this  temporary  area  to 
provide  essential  ground  maneuvering 
space  needed  to  meet  its  increased 
annual  training  requirements.  This 
temporary  area  would  be  established 
adjacent  to  an  existing  Restricted  Area 
R-3203A. 

DATES:  Comments  must  be  received  on 
or  before  May  15. 1992. 

ADDRESSES;  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division.  ANM-500  Docket  No. 
91-ANM-22.  Federal  Aviation 
Administration.  1601  Lind  Avenue. 
Southwest  Renton.  WA  98065-4056. 
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The  official  docke'  ma>  be  examined 
IP.  the  Rules  Docket.  Office  of  tne  Chief 
Counsel,  room  916.  800  Independence 
.Avenue  SW  ,  Washington.  DC. 
ueexdays.  except  Federal  holidays. 
between  8:30  a.m.  and  5  p  m 

,\n  mforma!  docke*  may  also  be 
examined  dunng  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
D'.T.'.s!or. 

FO«  FURTMEB  INFOWUdATION  COHJACT. 
Ker  McElrcy   Mir.'H-^v  Operritv.in? 
p-ogra.T.  Of^V:.p  '  .\T\i-A2D',.  OfF.c*-  .if  Air 
Traffic  Sys'frn  Msragement,  Federal 
Aviation  Adrr..n;stration.  800 
Independence  .•\venue.  SW.. 
VVas'hinj?tcr,  DC  20.591   'ei»phOne:  (202) 
26"-:'636 

SUPPI-EMEMTARY  INF0«»*IAT10N; 

Comments  Invited 

interested  par*Jes  are  invited  to 
participate  ;n  this  proposed  rulemaicing 
b>  siiomifttng  such  written  data,  views. 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  %iews  and  suggestions 
p-esented  are  particulariy  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
a.'e  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic  and 
energy-related  aspects  of  the  proposal. 
Communications  should  identify  the 
a.rspacc  docket  number  and  be 
subm.itted  in  triplicate  to  the  address 
lisvd  above.  Commenters  wishing  the 
F.AA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
.-\.N'M-22."  The  postcard  %vill  be  date/ 
time  stamped  and  returned  to  the 
commenter  Send  comments  on 
environmental  and  land  use  aspects  to; 
Col  Brown  P.E.,  Deputy  Chief  of  Staff 
Ensineenng.  P.O.  Box  45,  Bois.  ID  83707- 
4515  telephone:  (202)  38&-5285.  .All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
cotnments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closmg  date 
for  commen'3  A  report  summarizing 
each  substantive  public  contact  with 
F AA  personnel  concerned  with  this 
.^ ;  rTT.dkng  w;l!  be  filed  in  the  docket. 

Availability  ot  N'PRM's 

\">  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  r°ques'  to  the  Federal 


Aviation  Administration,  Office  of 
Public  Affairs.  Attention;  Public  Inquiry 
Center.  APA-220,  800  Independence 
Avenue.  SW..  Washington.  DC  20591.  or 
by  calling  (202)  287-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  part  73)  to 
establish  a  temporary  Restricted  Area 
R-3203D  at  Orchard.  ED,  adjacent  to  the 
existing  Restricted  Area  R-3203A,  in 
order  to  provide  additional  ground 
maneuvering  space  needed  by  the  Idaho 
Army  National  Guard  to  satisfy  its 
annual  training  requirements.  The 
proposed  restricted  area  would  be  in 
effect  for  the  period  June  1-21. 1992. 
Expansion  in  the  number  of  gun 
batteries  assigned  to  Field  Artillery 
units,  along  with  requirements  that  each 
assigned  battery  accomplish  several 
moves  per  day  to  different  surface  firing 
points  has  created  the  need  to 
temporarily  expand  the  available 
restricted  airspace  to  provde  for  more 
effective  training.  All  artillery  firing 
would  be  directed  into  the  existing 
Artillery  Impact  Area  located 
approximately  in  the  center  of 
Restricted  Area  R-3203A.  The 
temporary  restricted  area  is  needed  to 
provide  protected  airspace  to  contain 
the  projectiles  during  flight  between  the 
surface  firing  point  and  entry  into  the 
existing  Restricted  Area  R-3203A.  The 
proposed  temporary  area  would  be  used 
for  Idaho  National  Guard  Field  Artillery 
firing  and  would  be  released  to  the 
Federal  Aviation  Administration  for 
public  use  during  periods  it  is  not 
required  for  military  training.  Section 
73.32  of  part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbood  7400.8  dated  November  1. 
1991* 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regiilations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent.  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 


procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  wnll  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Environmental  Review 

The  temporary  restricted  area 
proposed  m  this  action  would  be  in 
effect  only  from  June  1  to  [une  21.  1992. 
The  temporary  restricted  area,  if 
established,  would  prohibit  the  flight  of 
nc-nparticipating  aircraft  through  the 
area,  but  would  not  direct 
nonparticipatmg  aircraft  to  operate  in 
any  set  or  established  route  outside  the 
restricted  area.  The  National  Guard 
Bureau  and  the  Idaho  National  Guard 
(Guard)  completed  a  Final 
Environmental  Impact  Statem.ent  on  the 
Orchard  Training  Area  facilities  and 
examined  the  environmental  effects 
associated  with  the  type  cf  activity 
taking  place  withm  the  restricted  area. 
The  Guard  determined  that  none  of  the 
impacts  of  the  actions  occurr.ng  within 
the  restncted  area  would  significantly 
affect  the  environment.  Finding;  that  the 
proposed  firing  points  m  the  proposed 
temproary  restncted  area  would  be 
farther  from  nesting  areas,  that  the 
projectiles  would  be  fired  into  existing 
artillery  impact  areas,  and  that  noise 
impacts  would  be  no  greater  than  that 
currently  caused  by  the  existing  firing 
points  in  the  restricted  a.'-ea.  the  Guard 
determined  that  all  of  the  possible 
environmental  impacts  of  the  proposed 
temporary  restncted  area  were 
addressed  m  the  Final  Environmental 
Impact  Statement.  For  more  information 
concerning  the  Guard's  finding,  see  the 
Airspace  DcKjket 

Regulations  of  the  Council  of 
Environmental  Quality  provide  for 
initiation  of  environmental  review  of 
agency  actions  at  the  earliest  possible 
time  ;n  the  agency  decision-making 
process.  Therefoie  the  F.AA  requests 
comments  on  the  potential 
environmental  effects,  if  any.  of  this 
proposed  rule  These  comments  will  be 
considered  by  the  FA.^  i.-.  completing  its 
environmental  review  of  the  proposal. 
This  environm.ental  review  will  be 
completed  prior  to  the  F.AA  rendering  a 
final  decision  on  the  proposed  rule. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restncted  areas. 

The  Proposed  .\mendraent 

In  consideration  of  the  foregoing,  the 
Federal  .Aviation  .Administration 
proposes  to  amend  14  CFR  part  73  as 
follows. 
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PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AuthorityrTl  49  L'.S.C  app.  1348<a),  1354(a) 
1510,  1522;  E.O.  10854,  24  FR  9565,  3  CFR. 
1959-1963  Comp-.  p.  389;  49  VS.C  106(g):  U 
CFR  11^9. 

§73.32    [Amended) 

2.  §  73.32  is  amended  as  follows: 
R-3203D  Orchard,  ID  (New) 

Boundenes.  B<»gmnlng  at  lal.  43*14  00  N., 
long.  lie'16'30'W,  to  lat.  43*17  51  "N,  long, 
U6'16'25"W..  to  lat.  43'1902"N.,  long. 
116*14  45"W.  to  laf-  43*19'02-N,.  long. 
116*06  36'W:  to  lat  43*15'58  N,,  long. 
116°0n2"\V,.  to  lat.  43*15'00"N  ,  iong, 
116"OTnO'  W,:  to  Idt.  43*17'00"N,.  long, 
116*0500"W..  to  lat.  43*1700  'N..  long 
116*12'00"W.:  to  point  of  b«>g;nniris 

Designated  altitudes  Surface  to  and 
including  in.OOO  feet  MSL. 

Times  of  use  As  scheduled  by  .NJOTA.M  24 
hours  in  advance  for  the  penod  Iiine  1-21 
1992.  only.  Restricted  area  void  after  2.3-50 
hours  local  time  on  June  21,  1992 

Controlling  agency  FAA.  Boise  ATCT 

Using  agency.  Idaho  Army  Nattonai  Guanl 
Issued  in  Washington,  DC,  on  Apnl  7  1992 

Alton  D.  Scott. 

Acting  Manager.  Airspore-RuJes  and 

Aeronautical  Information  Division 

[FR  Doc.  92-«549  Filed  4-13-92,  8  45  arrj 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Inspector  General 

32  CFR  Part  312 

I  Office  of  the  Inspector  General  Policy  and 
Procedures  Manual,  Chapter  33) 

Office  of  the  Inspector  General  (OIG) 
Privacy  Program 

agency:  inspector  General.  DOD. 
ACTION:  Proposed  rule. 

SUMMARY:  A  new  exemption  rule  is 
proposed  to  be  added  to  existing  OIG 
exemption  rules  for  exempt  sy  stems  of 
records  sub)ect  to  the  Pnvacy  Act  of 
1974  (5  U.S.C.  552a],  as  amended,  to 
accommodate  a  new  exempt  record 
system  identified  as  ClCi-16.    DOD 
Hotline  Program  Case  Files'  F.xemption 
from  certain  provisions  of  the  Pnvacy 
Act  is  being  claimed  by  rulemaking  to 
protect  from  access  the  personal 
information  contained  \n  the  record 
system. 

DATES:  Comments  must  be  received  on 
or  before  May  14  1<W2,  to  be  considertid 
by  this  agency, 

ADDRESSES:  Send  any  comments  to  the 
Assistant  Director,  FOI.A/PA  Division, 


Office  of  the  Assistant  Inspector 
General  for  Investigations,  Office  of  the 
Inspector  General,  Department  of 
Defense,  4(X)  Army  Navy  Drive. 
AHington.  VA  22202-2884 
FOH  FURTHER  INFORMATION  CONTACT: 

Ms  Nadine  K.  Dulacki  at  ("03)  MV9.S6fl 

SUPPLEMENTARY  INFORMATION:  T^  t    Oi(. 
proposes  to  claim  an  exemption  f;n;T; 
certain  subsections  of  the  Privacy  Act  of 
1974  for  the  new  system  of  records 
i,.nder  the  provisions  of  fk)(2)  and  (k)(5) 
of  the  Privacy  Act  of  19"4  (5  USC 
552a).  This  proposed  exemption  rule  Is 
to  be  added  to  existing  OIG  exemption 
ru;->s  found  a!  32  (T'R  312.12, 

List  of  Subjects  in  32  CFR  Part  312 

Privacy. 

Accordingly,  ine  OIG  proposes  to 
dmend  32  CFK  part  312  as  fi,'i.U-ms 

1.  The  authority  citatitiP  f,  r  C  Li  R 
part  312  continues  to  read  as  fniiows: 

Authority:  Pi;h   L  93-  5"9,  fti)  S;at  1896  (5 
r  SC.  .S52a; 

2.  Section  312  12  ss  amended  h\ 
adding  paragraph  [v]  a"  f^^llows: 

5  312.12     Exemptions. 

(g :  >ystpm  Identifier  QG-ie. 

( i !  ..N I  stem  name:  DOD  Hotline 
('rogram  Case  Files. 

(2 1  Exemption:  Any  portions  of  this 
system  of  records  whicii  fall  under  the 
provisions  of  5  U.S.C.  ,552alk)(2)  and 
fkl(5]  may  be  exempt  from  the  following 
subsections  of  5  U  SC.  552a:  (c)(3).  (d). 

leHl),  le)(4i(G),(H),  andtO. 

(3)  Authorny:  5  l.'.S  C.  552a(k)(2)  and 
(k){5). 

(4)  Reasons:  From  Sut\sf>;,.tion  (c)(3) 
because  disclosures  tnim  this  system 
could  interfere  with  the  just,  thorough 
and  timely  resolution  of  the  complaint  or 
inquiry,  and  possibly  enable  mdivid  i  : i-^ 
to  conceal  their  wrongdoing  or  mislead 
the  course  of  the  investigation  by 
conc:ealing.  destroying  or  fabricating 
evidence  or  documents, 

(5)  From  subection  (d)  because 
disclosures  from  this  system  could 
interfere  with  the  just,  thorough  and 
timely  resolution  of  the  complaint  or 
inquiry,  and  possijjly  enable  individuals 
to  conceal  their  wrongdoing  or  misU'ad 
the  course  of  the  investigation  by 
concealing,  destroying  or  fabricating 
evidence  or  documents.  Disclosures 
could  also  subject  sources  and 
witnesses  to  harassment  or  intimidation 
which  jeopardize  the  safety  and  well- 
being  of  themselves  and  their  families. 

(6)  From  subsection  (e](l)  because  the 
nature  of  the  investigation  functions 
creates  unique  problems  m  prescribing 
'.pacific  paramenters  in  a  particular  case 
,•8  to  what  information  is  relevant  or 


nef  essary  Due  to  close  liaison  and 
working  relatHinshififi  w:ih  other 
hi  ij(  ral   state   local,  and  foreign  country 
law  enforcement  agencies,  information 
mi:>  :■*'  !>'<  f\\  f6  which  mri\  rf-li'fe  to  a 
case  under  'J\c  investigative  jurisdiction 
of  another  government  agency.  It  is 
nr  rssar\  tr  j^,,.  rtain  this  Information 
lii   rdt  r  !(   jr.  .  s  ;.  leads  for  appropriate 
law  p-:f,:";, --.f  ;i'  ;''',''!>i  ses  and  to 
estatjiish  patu  rut  ci  aLtivity  which  may 
relate  to  the  jurisdiction  of  other 
cooperating  agencies. 

(7)  From  subsection  (e)(4)(G)  through 
(H)  because  this  f  >  stei n  of  'i  i    '  i*  is 
exempt  from  the  ac^Ass  pruvisioub  of 
subsection  (d). 

(8)  Frrirr;  ^s;:"•t•f■  ti-  •;  '^  ■-••c^use  the 
agency  ;•  ri.ies  a;v  m.i^);   ,,  otjle  to  those 
portions  of  the  s\  s!<  m  it;ai  are  exempt 
and  wo:.!r!  p'm  e  tr,e  hi,,; den  un  the 
agency  o!  ♦    nt"    orfining  or  denying 
the  existent  e  of  «  '*"..  ord  pertaining  to  a 
requesting  mcivioua;  riught  in  itself 
provide  an  answer  to  that  individual 
relating  to  an  on-going  investigation. 
The  conduct  of  a  successful 
investigation  leading  to  the  indictment 
of  a  criminal  offender  precludes  the 
applicability  of  established  agency  rules 
relating  to  verification  of  record, 
disclosure  of  the  record  to  that 
individual,  and  record  amendment 
procedures  for  this  record  system- 
Dated:  March  9. 1992. 

L  ^1    H\  num. 

Alternate  USD  Federal  Register  Lioison 

Officer  Department  of  Defense. 

[FR  Doc  92-7806  Filed  04-13-^2:  8:45  am| 
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DEPARTMENT  OF  TRANSPORT  AT  iON 

Coast  Guard 

33  CFR  Part  nO 

CGDi  »1 0*3 

Special  Ancrvorage  Area,  Deer:  B..=  ¥. 
Lake  Champlaln.  NY 

agency:  Coasi  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  special  anchorage  area  in 
Lake  Champlain.  This  anchorage  is 
located  in  the  waters  contiguous  to  Point 
Au  Roche  Slate  Park.  New  York  in  an 
area  known  as  Deep  Bay.  The  New  York 
State  Office  of  Parks.  Recreation  and 
Historic  Preservation  requests  this  area 
be  designated  as  a  special  anchorage  to 
facilitate  its  usage  by  recreational  craft. 
This  regulation  will  provide  a  safe 
anchorage  well  away  from  fairways 
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where  vessels  not  more  than  65  feet  in 
length  can  safely  remain  unlighted  at 
night  during  periods  of  reduced 
visibility.  There  are  no  such  anchorages 
available  in  the  immediate  area. 
DATES;  Comments  must  be  received  on 
c-  jef:re  May  29,1992. 
ADDRESSES:  Comments  should  be 
mailed  to  Captain  of  the  Port  New  York. 
Bldg.  109.  Governors  Island,  N.  Y.  10004- 
5098,  The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  Waterways  Management  Office. 
Bldg.  109.  Governors  Island.  New  York- 
Normal  office  hours  are  between  8  a.m. 
and  4:30  p.m.  Monday  through  Friday. 
except  hohdays.  Comments  may  also  be 
harid  d- ,  v"-ed  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT; 
Lieutenant  Junior  Grade  C.  W. 
JENNINGS.  Waterways  Management 
Officer.  Commander,  Coast  Guard 
Croup  New  York,  at  (212)  668-7933. 

SUPPLEMENTARY  IN^-OSn*  ATTOH: 


Request  far  Comments 

The  C^ds;  C^ard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data. 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGDl  91-063)  and  the  specific  section 
of  this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Captain  of  the 
Port  at  the  address  under  "ADDRESSES." 
If  it  determines  that  the  opportunity  for 
oral  presentations  will  aid  this 
rulemaking,  the  Coast  Guard  will  hold  a 
pubUc  hearing  at  a  time  and  place 
i-.nounced  by  a  later  notice  in  the 
Federal  Register. 

nT3fting  !n formation 

The  pnncipal  persons  involved  in 
drafting  this  document  are  LTJG  C  W. 
Jennings.  Project  Officer.  Coast  Guard 
Group  New  York  and  LCDR  j.  Astiey. 
Project  Attorney,  First  Coast  Guard 
District  Legal  Office. 

Background  and  Purpose 

On  September  12, 1991  the  New  York 
State  Office  of  Parks,  Recreation  and 
Historic  Prescrvaiion  (hereafter,  the 
State)  requested  this  area  be  designated 


a  special  anchorage  to  facilitate  the 
mooring  of  transient  recreational  craft. 
The  State  has  documented  the  usage  of 
this  area  over  the  past  ten  years.  1980 
through  1990.  and  feels  this  designation 
is  necessary  to  sanction  and  better 
manage  this  usage.  This  designation 
would  substantially  enhance  the 
utilization  of  this  area  by  providing  an 
orderly  mooring  scheme.  The  State  will 
administer  this  mooring  area  by  issuing 
temporary  permits  for  its  use.  The 
existing  facilities,  which  include  a 
floating  dock,  sewage  pumpout  station 
and  a  boat  launch  would  be  available  to 
all  permit  holders.  This  area  will  be 
available  to  the  general  public  and  will 
be  able  to  accommodate  up  to  63 
vessels,  no  greater  than  40  feet  in  length. 
If  this  rule  is  adopted  the  requestor  also 
proposes  to  install  State  maintained 
aids  to  navigation  which  will  mark  a 
clear  channel  for  ingress  and  egress  of 
vessels  from  the  mooring  field. 

Discussion  of  Proposed  Amendments 

The  area  proposed  for  designation  as 
a  special  anchorage  is  located  in  the 
waters  contiguous  to  Point  Au  Roche 
Park.  New  York  in  Lake  Champlain 
known  as  Deep  Bay.  This  regulation  will 
formally  recognize  this  area  as  a  special 
anchorage. 

This  rule  would  allow  the  mooring  of 
small  boats  (vessels  not  more  than  65 
feet  in  length)  without  requiring  them  to 
display  anchor  lights  or  sound  fog 
signals.  The  area  will  not  affect 
navigable  channels  and  is  located  where 
general  navigation  will  not  endanger  or 
be  endangered  by  unlighted  vessels. 
This  regulation  is  issued  pursuant  to  33 
U.S.C.  2030,  2035.  and  2070  as  set  out  in 
the  authority  citation  for  all  of  part  110. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  not  significant 
under  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
■  FR  11040;  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 
The  area  has  always  been  used  as  a 
mooring  ground,  this  regulation  merely 
recognizes  that  usage.  Establishment  of 
this  proposed  special  anchorage  area 
will  not  require  dredging  or  result  in 
increased  cost  to  any  segment  of  the 
public. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 


owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  othervvMse  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

This  proposal  only  recognizes  the 
historic  usage  of  this  area  and  does  not 
impose  any  new  or  special  expense  on 
the  general  public  or  small  entities. 
Because  it  expects  the  impact  of  this 
proposal  to  be  minimal  the  Coast  Guard 
certifies  under  5  U.S.C  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  snail  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
PapcrvN'ork  Reduction  Act  (44  U.S.C 
3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism,  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  MltyjrS.lB. 
this  proposal  is  categorically  excluded 
from  further  environm.enta! 
documentation.  This  proposal  will  not 
have  any  impact  on  the  human 
environment  or  environmental 
conditions,  in  general,  and  is  solely  an 
administrative  action  which  will 
sanction  the  historical  use  of  this  area. 

Usts  of  Subjects  in  33  CFR  Fart  110 

Anchorage  grounds. 

Proposed  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  110  as  follows. 

1  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U  S  C.  4"!.  2030.  2035  and 
2071;  49  CFR  1  46  ai.d  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  are  also  issued  under  33  U.S.C.  1223 
and  1231 

Z  In  §  nO.8.  par.agraph  (i)  is  added  to 
read  as  follows: 

§,  1 10.8    1-ake  Champlain.  N.Y.  and  Vt. 
»         •         •         *         • 

(i)  Point  Au  Roche.  XY.  The  waters  of 
Deep  Bay  north  of  a  line  drawn  shore  to 
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shore  along  the  44°46'14"N  line  of 
Latitude. 

Note;  Anyone  wishing  to  occupy  a  mooring 
in  this  area  shall  obtain  a  permit  from  the 
New  York  State  Office  of  Parks.  Recreation 
and  Preservation. 

Dated:  March  25, 1992. 
).D.  Sipes, 

RADAf,  U.S.  Coast  Guard  Cowmanden  First 
Coast  Guard  District. 
[FRDoc  92-8562  Fiifd  4-13-92,  8  45  am) 

BILUNO  CODE  4»1&-t4-«l 


POSTAL  SERVICE 
39  CFR  Part  111 

Vendor  Presort  Software  Validation 
Program 

agency:  Postal  Service. 
action:  Proposed  rule. 

summary:  The  U.S.  Postal  Service 
(USPS)  is  proposing  requirements  for  a 
Vendor  Presort  S.-^ftware  Validation 
Program.  This  is  intended  as  a  voluridry 
program  in  which  the  USPS  would,  upon 
request,  test  vendor  presort  software 
products  to  determine  their  accuracy  \n 
sorting  address  files  according  to  the 
requirements  of  the  Domestic  Mail 
Manual  (DMM).  The  .final  requiremen's, 
if  adopted,  will  be  issued  as  USPS 
P^ablication  423,  Vendor  Presort 
Software  Validation  Guide.  A  draft  of 
the  publication,  is  hereby  published  as 
the  proposed  rule  for  comment. 

Validation  of  vendor-supplied  presort 
software  shouid  be  of  particular  interest 
to  companies  and  vendors  marketing 
computer  software  products  that  sort 
address  lists  to  qualify  mailings  for 
various  postage  rate  discounts. 
Customers  using  vendor  presort 
software  to  prepare  mailings  should  also 
find  this  proposed  program  of  interest 
because  Postal  Service  validation  of 
presort  software  would  assure  users  that 
the  product  can  perform  its  intended 
function  according  to  the  requirements 
of  the  DMM.  If  this  rule  is  adopted,  it 
should  be  noted  that  the  use  of 
validated  presort  software  to  process 
address  lists  is  intended  to  assure  only 
one  vital  step  of  mail  production  and 
therefore  USPS  validation  would  not  in 
itself  guarantee  that  miaiimgs  produced 
via  such  software  would  qualify  for  a 
particular  postage  discount. 

Publication  423.  Vendor  Presort 
Software  Validation  Guide,  hereby 
printed  in  draft  form  for  notice  and 
comment,  if  adopted,  would  detail  not 
only  the  process  of  certify  ing  presort 
software  accuracy,  but  also  the  steps 
vendors  of  the  software  would  take  to 
have  products  validated.  After 


publication,  this  guide  would  be  made 
.i\  .iilable  to  customers  upon  request. 

Final  adoption  of  this  rule  has 
impiicdtions  for  the  adoption  of  a 
separately  published  proposed  rule  on 
the  Stage  II  Customer  Requirements  for 
the  System  Certification  Program.  Stage 
II  of  the  System  Certification  Program 
incorporates  the  Vendor  Presort 
Software  Validation  Program  within  its 
proposed  Presort  Certification 
Requiremets. 

DATE:  Comments  must  be  received  on  or 
before  May  15.  1992. 
ADDRESSES:  Mail  or  delivery  all  written 
comments  to;  Director,  Office  of 
Classification  and  Rates  Administration, 
IS  P.. Mai  Service,  475  L'Enfant  Plaza 
SU    room  8430,  Washington,  DC  20260- 
TiWa  Copies  of  all  written  comments 
will  be  available  for  inspection  and 
photocopying  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  at  the  above 
Biidress. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T  Hurst  at  (202)  268-5232  or 
Charles  G,  Delaney  at  (202]  2B8-5321. 
SUPPLEMENTARY  INFORMATION:  The 

fii'lowmg  19  the  proposed  text  of  USPS 
Pu'hlicdtion  423,  Vendor  Presort 
Softwdre  Validation  Guide. 

\  endor  Presort  Softv\  =rp  \  alidation 
Guide 


CH.\rrER  1- 
BASICS 


-L\UEKbT.\.SUlNGTHE 


no     System  Certification  Prncram  Overview 

111  DESCRIPTION 

The  U.S.  Postal  Service  (USPS) 
System  Certification  Program. 
recommended  by  the  joint  Industry/ 
USPS  VVorksharing  Task  Force,  is  part 
of  a  strategy  for  the  USPS  and  its 
customers  to  achieve  the  goals  of  the 
Postal  Service  Corporate  Automation 
Plan. 

112  PURPOSE 

The  System  Certification  Program 
assures  the  Postal  Service  and 
customers  that  mailings  are  properly 
prepared  for  the  rates  claimed,  postage 
is  correctly  calculated,  and  addresses 
are  accurately  generated  so  mailings 
have  the  highest  potential  for  delivery  to 
intended  addressees. 

113  STAGES 

The  System  Certification  Program 
proceeds  through  three  stages: 
a.  Stage  I — Certification  of  mailer's 

postage  mailing  systems. 

b  Stage  11 — Piece  Certification  and 
i'rcsort  Certification. 

c.  Stage  III — Implementation  of  a  fully 
automated  process  control  system  to 
monitor  a  mailer's  system. 


114  vendor  vaudation 

o\'kr\';fw 

Validatmg  vendor-created  presort 
software  is  an  important  part  of  Stage  II. 
This  validation  complements  and 
facilitates  the  presort  certification  of 
mail  production  operations  in  which 
mailers  use  vendor-supplied  computer 
software  to  presort  address  files  before 
physically  preparing  mailings.  For 
further  information  about  Presort 
Certification,  see  Publication  421.  A 
Mailer's  Guide  to  the  System 
Certification  Program. 

Note:  This  publication  (421)  noted  above, 
does  not  yet  exist.  Current  plans  call  for  its 
publication  pending  the  outcome  of  a 
separate  Federal  Re^ster  notice  concemtng 
the  requirements  for  Stage  11  of  the  System 
Certification  Program, 

Vendors  whose  presort  software  is 
validated  will  be  in  a  better  position  to 
adapt  their  products  to  changes  in 
Domestic  Mail  Manual  (DMM) 
requirements  and  market  their  products 
as  having  met  Postal  Service  quality 
standards. 

120    Definitions 

Essential  elements  of  presort  software 
product  validation  are  defined  below. 

a.  Validation.  Validation  is  the 
process  that  the  Postal  Service  uses  to 
verify  that  a  vendor's  presort  software 
sorts  address  lists  in  accordance  with 
DMM  regulations  and  executes  the 
program  as  intended.  Validation  is 
accomplished  through  a  Postal  Service 
evaluation  of  a  vendor's  programming 
and  administrative  procedures  and 
testing  of  the  actual  presort  capabilities 
of  software  products  by  test  decks. 

b.  Presort  Software.  A  presort 
software  product  is  a  complete  set  of 
computer  program  modules  that 
performs  an  address  list  presort  function 
according  to  DMM  regulations.  If  a 
vendor  provides  more  than  one  set  of 
modules  (e.g.,  programs,  tables,  etc)  that 
function  under  the  same  operating 
system,  each  set  is  considered  a 
separate  product  subject  to  testing  for 
validation. 

c.  Presort  Software  Vendor.  A  presort 
software  vendor  is  a  company  that 
develops  and  distributes  presort 
software  to  subscribers. 

d.  Testdeck.  A  testdeck  is  a  Postal 
Service  data  file  that  tests  compliance 
with  postal  regulations  for  a  specific 
class  and  postage  rate  category  of  mail. 
Testdecks  are  designed  to  test  software 
presorting  capabilities  by  class  of  mail 
and  postage  rate  category  based  on 
pertinent  DMM  piece  and  weigh! 
requirements  for  packages  and 
appropriate  mail  containers,  such  as 
trays,  sacks,  and  pallets.  If  the  presort 
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software  is  available  for  multipJe 
operating  systems,  festdeck  runs  are 
required  on  each  type  of  system. 

130     Valiilation  Participants 
IJl     POSTAL  SERVICE 

131.1  Director,  Office  of  Classificfltion 
and  Rates  Administration  (OCRA).  The 
OCRA  director  sets  the  policy  and 
administration  of  vendor  presort 
software  validation.  The  director 
designates  a  postal  liaison  and  a  results 
analyst. 

131.2  Manager,  National  Address 
Information  Center  (NAIC).  The  NAIC 
manager  implements  vendor  validation 
on  a  day-to-day  basis,  including 
developing  testdecks,  conducting  onsite 
audits,  collecting  testdeck  results,  and 
providing  technical  support  for  the 
OCRA  director  and  participating 
vendors.  The  NAIC  manager  assigns  a 
site  auditor  to  perform  audits  at  vendor 
sites.  The  NAIC  manager  informs  the 
vendor  of  audit  results  and  whether  a 
software  product  has  been  validated. 

131.3  OCRA  Postal  Liaison.  The  post 
liaison  disseminates  information  about 
changes  to  presort  regulations  and 
responds  to  written  and  oral  requests 
from  participating  vendors  for 
classification  and  interpretations  of 
DMM  regulations. 

131.4  NAIC  Site  Auditor.  The  site 
auditor  performs  audits  at  the  vendor's 
site,  reviews  compliance  with  validation 
procedures,  and  collects  data  for  the 
presort  software  analysis. 

131.5  OCR.A  Results  Analyst.  The 
result  analyst  performs  presort  software 
analysis  after  data  collection  activities 
are  completed.  The  results  analyst 
advises  the  NAIC  manager  of  the  results 
of  theses  analyses. 

132     VENDOR 

The  vendor  designates  a  vendor 
liaison  who  serves  as  the  principal 
contact  with  the  Postal  Service  for 
presort  regulations  and  DMM 
interpretations.  This  person  ensures  that 
necessary  information  is  available  to  the 
vendor's  software  programming  team. 


IJO 


■  alidation 


141     DESCRIPTION 

The  validation  of  presort  software  is 
the  process  by  which  the  Postal  Service 
verifies  that  vendor  software  is  designed 
to  presort  address  lists  according  to 
D\I\i  regulations. 

1 J2    VENDOR  PROGRAMMING 

The  Postal  Service  accompHshes 
validation  by  evaluating  a  vendor's 
programming  and  administrative 
procedures  to  ensure  that  the  vendor's 
software  products  comply  with  current 


postal  regulations.  In  addition  to 
evaluating  a  vendor's  programming 
procedures,  the  Postal  Service  tests  the 
software  capabilities  for  presorting  in 
accordance  with  current  DMM 
regulations. 

143  Tesldecks 

Postal  Service  testing  of  software  uses 
data  files  (testdecks)  in  conjunction  with 
a  results  analysis. 

144  VENDOR  ASSISTANCE 

The  Postal  Service  works  with 
vendors  to  test  and  validate  software 
products  designed  for  all  classes  of  mail. 

145  AUTHORIZATION 
REQUIREMENTS 

The  Postal  Service  validates  vendor 
presort  software  for  a  period  not  to 
exceed  1  year  if  the  following  conditions 
are  met: 

a.  Vendor  Compliance.  The  vendor 
conforms  to  all  prescribed  procedures 
contained  in  Chapter  3  of  this  guide. 

b.  Presort  Software.  The  vendor's 
presort  software  conforms  to  current 
presort  requirements  in  the  DMM  for  the 
class  of  mail  being  tested.  However, 
validation  can  be  suspected  or  revoked 
if  modifications  are  made  to  the 
validated  software  during  the  1-year 
period  that  do  not  comply  with  DMM 
requirements.  Validation  can  also  be 
suspended  if  the  Postal  Service  changes 
applicable  DMM  requirements  and  the 
vendor  does  not  modify  the  previously 
validated  software  to  reflect  those 
changes. 

c.  Files  and  Records.  The  files  and 
records  that  allow  the  Postal  Service  to 
ascertain  compliance  with  validation 
procedures  (e.g.  product  release  folders) 
are  properly  maintained  and  available 
to  the  Postal  Service  for  inspection 
during  validation  audits. 

CHAPTER  2— GETTING  STARTED 

210  Vendor  ApplicatioQ 

211  APPUCATION  FORM 

Vendors  who  wish  to  have  their 
software  validated  must  complete  Form 
8094,  Appliication  for  Validation  of 
Vendor's  Presort  Software  Product — 
System  Certification  Program  and  a 
Vendor  Software  Product  Validation 
Agreement.  A  copy  of  Form  8094  and  the 
agreement  appear  as  Exhibits  211  and 
231  respectively.  Additional  copies  of 
Form  8094  are  available  from  post 
offices.  Photocopying  and  facsimile 
reproduction  of  Form  8094  is  acceptable 
as  well  as  a  letter,  from  the  vendor,  as 
long  as  it  contains  all  pertinent 
information  appearing  on  the  form.  The 
Validation  Agreement  can  also  be 
photocopied  or  otherwise  reproduced  as 


long  as  it  contains  all  of  the  informafion 
in  the  same  format  shown  in  Exhibit  231. 
After  completing  the  application  and  the 
agreement,  the  vendor  submits  them  to 
the  NAIC  manager  at  the  following 
address:  Manager  Presort  Software 
Validation  Program,  National  Address 
Information  Center.  6060  Primacy  Pi<y 
Ste  101,  Memphis  TN  3818&-0001. 

212    DOCUMENTATION 

The  vendor  must  submit  the  following 
documentation  to  NAIC  at  the  time  of 
application  (unless  otherwise 
instructed): 

a.  Vendor  Software  Product 
Validation  Agreement.  A  properly 
completed  agreement  (Exhibit  231) 
signed  by  the  software  vendor  or 
authorized  agent. 

b.  Organization  Workflow.  A  diagram 
of  the  vendor's  workflow  along  with  full 
documentation  of  procedures  followed 
to  translate  Postal  Service  presort 
requirements  into  the  presort  software 
being  validated. 

c.  Product  Release  Folder.  A  product 
release  folder  containing  the  information 
described  in  Chapter  3. 

d.  Product  Distribution  Procedures.  A 
detailed  description  of  procedures  used 
for  distributing  the  presort  software  to 
product  subscribers. 

e.  Customer  Support  and  Error 
Resolution  Procedures.  Procedures  for 
providing  subscriber/mailer  support  and 
resolving  product  errors  and  problems. 

220  Application  Processing 

221  ELIGIBILITY  AUDIT 

The  NAIC  manager  reviews  the 
vendor's  application  and  then  initiates 
an  eligibility  audit  consisting  of  a 
documentation  review  and  onsite 
review  (see  Exhibit  221), 

222  DOCUMENTATION  REVIEW 

NAIC  conducts  a  thorough  review  of 
the  documentation  submitted  by  the 
vendor  for  its  accuracy  and 
completeness  (section  212  details 
appropriate  documentation). 

223  ONSITE  REVIEW 

NAIC  co.nducts  an  onsite  review  of 
the  vendor's  production  facilities, 
performed  by  the  site  a',;ditor  who  does 
the  following: 

a.  Provides  appropriate  testdecks  in 
the  applicable  media  configuration 
(detailed  below)  and  written 
instructions  to  allow  processing  by  the 
presort  software  products  being 
considered.  Possible  medsa 
configurations; 

(1)  Magnetic  Tape— 6250  BPI  KBCUIC 

(2)  Magnetic  Tape— 6250  BPI  ASCII 

(3)  Magnetic  Tcpe— ItiOO  BPI  EBCDIC 
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(4)  Magnetic  Tape— 1800  BPI  ASCII 

(5)  IBM  3480  Cartndge  EBCDIC 
(8]  Diskette  12  Megabyte  IBM 

b.  Observes  the  procedures  foilowpd 
in  processing  the  testdecks. 

c.  Makes  an  initial  review  of  the 
results  from  the  testdeck  run  to  ensure 
that  the  Postal  Service  receives 
sufficient  information  to  analyze  the 
results  for  presort  accuracy 

d-  Reviews  all  required  documentation 
with  the  vendor 

e.  Explains  to  the  vendor  all 
requirements  described  in  Chapter  ,3  of 
this  guide  and  answers  any  nf  the 
vendor  s  questions, 

230  .Application  Approval/ Denial 

231  APPROVAL 

If  the  NAIC  manager  determines  the 
vendor's  presort  software  products 
properK  presort  address  lists  according 
to  DMM  requirements,  the  vendor  will 
receive  written  notification  from  the 
NAIC  manager  that  the  application  is 
approved  and  the  NAIC  manager  will 
sign  the  Vendor  Software  Product 
Validation  Agreement  [Exhibit  231)  on 
behalf  of  the  Postal  Service  and  return  a 
copy  to  the  vendor.  Validation  specifies 
the  product  name  and  version  as  well  as 
the  applicable  classes  and  presort  level 
rate  categones  of  mail. 

232  DENIAL 

If  the  NAIC  manager  determines  that 
the  vendor's  presorr  software  products 

or  operating  procedures  do  not  meet  the 
validation  criteria,  and  as  a  result  the 
application  is  disapproved.  NAIC  will 
notify  the  vendor  in  writing  by  return 
receipt  certified  mail  of  the  reason  for 
this  decision.  The  denial  becomes 
effective  immediately  upon  receipt  of 
the  notice.  The  decision  of  the  NAIC 
manager  denying  an  appHcation  may  be 
appealed  to;  Director,  Office  of 
Classification  and  Rates  Administration, 
i;.S.  Postal  Service.  475  L'Enfant  Plaza 
SW.  room  8430.  'Washington.  DC  20260- 
5903. 

240  Revalidation 

241  ANNUAL  AUDITS 

The  National  Address  Information 

Center  performs  annual  revalidation 
audits  of  vendor  presort  software 
products.  The  vendor  is  notified  at  least 
30  days  in  advance  of  an  upcoming 
annua!  revalidation  audit.  The  audit 
includes: 

a.  File  Review.  A  review  of  the 
vendor's  file  and  results  of  the  most 
recent  audit  ieligibility  or  revalidation! 
including  any  changes  or  updates  to 
previously  furnished  explanations  and 
descriptions  covering  the  vendor's 
procedures  and  processes 


b.  Product  Release  Folders  A  review 
of  the  product  release  folders  required 
by  Chapter  3  of  this  guide. 

c.  Testdecks  A  run  of  a  Postal  Service 
testdeck  against  each  presort  software 
product  and  an  analysis  of  the  results. 

242  IRREGULARITY  AUDITS 

If  the  NAIC  manager  believes  there  is 
a  problem,  with  compliance,  an 
irregularity  audit  can  be  performed  at 
any  time  without  prior  notification.  The 
irregularity  audit  includes  the  same 
elements  as  an  annual  audit. 

243  REQUIREMFATS  AUDITS 

The  NAIC  manager  shall  conduct  an 
audit  when  it  is  determined  that 
signifcant  changes  to  DMM 
requirements  have  occurred  which  will 
result  in  the  need  to  revise  existing 
presort  software  programs. 

250  Suspension  of  validatinn 

251  SUSi^ENSlON 

If  it  is  determined  as  a  result  of  an 
annual  audit,  irregularity  audit,  or  a 
requirements  audit  that  the  presort 
software  product  does  not  comply  with 
presort  requirements,  the  NAIC  manager 
w  ill  inform  the  vendor  in  writing  of  the 
problem  and  specify  the  date  by  which 
the  vendor  must  correct  the  errors  or 
problems.  If  the  errors  or  problems  are 
not  corrected,  validation  of  the  products 
will  be  suspended  by  the  NAIC  manager 
is  writing,  effective  15  days  after  the 
specified  date  for  correction. 

252  CANCELLATION  BY  THE 
POSTAL  SERVICE. 

The  Postal  Service  may  cancel  this 
Agreement,  with  respect  to  any  or  all  of 
the  productfs)  covered  by  the 
Agreement,  whenever  the  Manager, 
NAIC,  determines  that  the: 

a.  Vendor  has  intentionally  provided 
misleading  or  incorrect  data  to  avoid 
detection  of  product  errors  or  other 
irregularities; 

b.  Vendor  has  failed  to  update  the 
productis)  in  accordance  with  their 
Vendor  Software  Product  VaHdation 
Agreement  [Exhibit  231),  and  has  failed 
to  provide  the  required  notice  of 
inabihty  to  update: 

c.  Vendor  continually  fails  to  comply 
with  the  requirements  of  the  DMM  or 
the  terms  of  their  Vendor  Software 
Product  Validation  Agreement;  or 

d.  The  Vendor  Software  Product 
Validation  Agreement  from  the  annual 
revaUdation  audit  is  no  longer  justified 
or  that  the  Vendor  is  not  complying  with 
'he  terms  of  this  agreement. 

253  Appeal 

A  vendor  may  appeal  a  decision 
suspendiitg  or  canceling  a  presort 


software  product  velidation  to  the 
Director  n'fii «'  (  f  (  JHssification  and 
Rates  AdministrH'r  nf  the  address 
noted  in  section  .  i.    within  15  days  of 
the  date  of  such  a  decision.  Upon 
appeal,  suspension  or  cancelation  of  the 
software  product's  validation  will  not  be 
effective  until  after  a  final  ruling  on  the 
appeal  by  the  Director,  Office  of 
Classification  and  Rates  Administration. 

254    MAILER  PKSf>(i\'^:niLrnES 

Mailers  certified  under  the  System 
Certification  Program,  who  have  been 
informed  that  validated  presort  software 
products  which  they  use  are  suspended 
for  the  specified  mail  class  and  presort 
level  rate  category,  are  subject  to  audit 
and  recertification  or  possible 
revocation  of  their  presort  certification 
under  the  System  Certification  Program, 
if  they  continue  using  the  product  in 
uncorrected  form. 

CHAPTOJ  V  MFrnsr  the 

REQUlKENtFVTS 

■flfi      "\  eriddr  K'(,'spon»it)ilj:n", 

The  vendor  of  validated  presort 
software  must  meet  certain 
requirements  established  by  the  Postal 
Service.  These  requirements  fall  into 
two  categories.  Operation  Requirements 
and  Product  Requirements. 

,120     Op»>r»ti.i'-  R(Hiit!rt'rnenl« 

vi^i     bAbiv.^ 

Operation  requinnents  that  vendors 
must  meet,  but  are  not  limited  to, 
include  the  following:  

a.  Incorporating  DMM  presort 
requirements  into  the  presort  software. 

b.  Obtaining  information  about 
changes  to  Postal  Service  presort 
requirements  and  making  necessary 
modifications  to  the  software. 

c.  Distributing  updated  versions  of  the 
product  to  all  subscribers. 

d.  Acting  on  Postal  Service  or  mailer 
information  about  product  performance. 

e.  Responding  to  requests  for 
information  about  the  presort  software 
from  the  Postal  Service  or  mailers. 

322    ADDmONAL  REQUIREMENTS 

A  vender  must  also  meet  the 
following  requirements: 

a.  Vendor  Liaison.  One  employee 
must  be  designated  by  the  vendor  as  a 
contact  point  to  communicate  with  the 
Postal  Service  on  all  presort  software 
product  validation  activities  and  to 
transmit  Postal  Service  instructions  and 
regulations  to  the  vendor. 

b.  Retention  of  Eligibihty 
Documentation.  Documentation 
pertaining  to  all  eligibility  requirements 
(see  section  212  of  this  guide)  must  be 
retained  by  the  vendor  for  the  Hfe  of  the 
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-•■'•.  :r:.j  jK't?''"^'-'   A  vendor  must 
produ,_:e  <i  copy  of  all  eligibility 
dor  T.i  n.'at'.on  during  a  periodic  or 

n      .-:tr.:  Procedures.  Procedures 
as»' :  •  1  f-  orporate  the  Postal  Service's 
presort  requirements  into  the  presort 
3  jftware  must  be  documented. 

d  Product  Release  Folder.  The  vendor 
must  establish  and  maintain  a  product 
release  folder  that  includes: 

(1)  A  list  of  all  product  modifications 
and  a  description  of  all  lest  plans  and 
results. 

(2)  A  detailed  description  of  practices 
and  procedures  adopted  for  product 
quality  assurance. 

(3)  A  list  of  distributions  to 
subscribers  tmailers),  including  software 
product,  versioa  and  distribution  dates. 

e.  Product  Errors.  Procedures  for 
handling  software  errors  and  providing 
support  to  subscribers  must  be 
documented  when  a  product  error  has 
been  identified  that  can  result  in  the 
production  of  p'       -'  ~  ail  not  in 
compliance  witn  U.MM  requirements.  If 
requested,  the  vendor  must  provide  the 
Postal  Service  with  a  copy  of  the  presort 
software  product  known  or  suspected  to 
contain  the  errors. 


f.  Customer  Support  Documentation. 
The  vendor  must  provide  the  OCRA 
liaison  and  the  NAIC  manager  with  a 
copy  of  all  documentation  provided  to  a 
client  using  the  presort  software 
product. 

g.  NAIC  Notification.  The  vendor  must 
notify  NAIC  manager  whenever  changes 
to  the  software  are  distributed  to 
subscribers  (mailers).  This  notification 
must  include  a  brief  description  of  an> 
changes  to  product,  including  the  type  of 
release  by  code,  as  specified  in  Exhibit 
322g.  together  with  a  copy  of  all 
documentation  provided  to  subscribers. 

h.  Product  Changes.  The  vendor  must 
ensure  that  product  changes  are 
distributed  to  all  subscribers  when 
changes  to  the  product  are  required  for 
continued  compliance  with  DMM 
presort  requirements.  If  such 
distribution  is  not  completed  in  time  to 
allow  all  subscribers  sufficient  time  to 
load  and  place  into  production  the 
changes  to  the  validated  product  by  the 
effective  date  of  a  regulatory  change,  the 
vendor  liaison  must  notify  the  NAIC 
manager  as  soon  as  possible  of  the 
failure.  The  Postal  Service  can  then 
assess  the  potential  impact  on  its 
operations.  ' 


i^ 


r 


1.  Trainins;  The  vendor  must  provide 
the  Postal  Service  with  a  product 
overview  and  training  as  requr-stpd  tu 
facilitate  v.^lidation  of  the  produc! 

j.  r=c  i.f  Tpstdeclcs.  If  requested,  the 
ver  '."T  rrti.^t  aind-jct  testdeck  runs  with 
valuiritcd  prf'Stirt  software  prod'.if  ?s  and 
provide  the  Postal  Se.-vice  with  the 
results.  These  results  miisl  ir.ciude 
enough  documen'a'ion  for  ;he  Postal 
Service  results  analyst  to  determine 
■.\  nether  the  validated  software  product 
is  presorting  <'f"i  ord -2  !■!  D\'.\\  p-e'^fin 
requiremen*  ■- 

330     ProduLt  Rfqjircnients 

Product  requirements  apply  to  the 
software  product,  including  its  functions 
and  related  documentations. 
Requirements  include: 

a.  Presort  Software.  The  presort 
software  product  must  conform  to  the 
Postal  Service  definition  of  presort 
software  contained  in  120b. 

b.  Presorting.  The  presort  software 
product  must  sort  address  lists  in 
complinnce  wth  ^pplirable  D\'V^ 
regulation':, 

c.  Iden*:fi,-,atHi-i.  F.d:  h  lokjica!  release 
of  a  presort  software  prod-jc'  rr,;st  he 
separately  identified  (e.g.,  reference  by 
version  numbers). 
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Exhibit  211 


U.S.  Postal  Service 
Application  for  Vendor  Presort  Software  Validation 


1    Company  Name 


2.    Mailing  Addr«SS(SlrM>    «  No  .  C«y  S>aM.  zip  Ck>d< 


3,    COMPANY  CONTACT 
Nam* 

Tlllt: 


PRESORT  SOFTWARE  PRODUCT  INFORMATION 

4.   List  prason  toftwara  products  baing  tubmitted  for  Poitai  Servic*  ^ahdaiion  by  nam*  ana  cu"«r:  '•«••••  fiumtxn 

PRODuC" 

A ^ ^ D    ^ 

B ^.-^- £     ^.- - ^ - 

C f:     _ _ __ : 


VCM     (-a  modncym oroOiX tK  ar-pfu  m\yir>»'  ''O'^  »."*< 


5.  tdantity  function*  of  each  product  fissed  tn  §t  by  writing  its  correspo^^diny  iattar  i  A  E  C   •":      ir  app'oprtat*  tK)«»t 
provided  ba*ow 


FIRST-CLASS 

i 

[ 

i 

I           i 

Product            1 

t 

LABELlh^.  Ca-nm  Rcx,te 


u^,. ] Lj         1  1  I  m  m         i  1  I  i  1  I  1 


UMne 

^„_, j__, p,._j .  ,.-^_,p,-.,j ^^^ ^  r... p.^^-..j.-^  _ 

L_A-_l_i i I i  >-J i — ■ — i — ' — '  ^.-.. — ^-i_i- - 

pro0wct  p#O0^>O  OHCk/CI 


Baf  coded  &arcxx3«*<:; 

lIIZIZI        r  M  T Tl  i      [TTi  I  il 


PRIORITY  MAIL 


Product 


Carr^e'  Rcxte 


1  R  I  lii,.-S 

P'eso'i  Firs;  C'.a'-s       »'  '-'•4  **,„>"  •-•nsci 


4  (■■■-^sv' 


I 

MAILING  DOCUMENTATIQN 


BJLac-iLDiJii 


Kw^P'S^C-"  2:P*4 

B  A' codec 


.i_ 


3-0ig<tZlP>4 
Baroodwl 

ZED      [ 


Dt<5t'  7'~-4 
v. « '  cxkjk; 


pnwk^o 


TWRD-CLASS 


LABEUNQ  Carn«f  Rome 


-^-p 


pj—p 


Product 


i    >  ■  -  4  ►  '  osort 


pmouci 


MAILING  POCVMENTATIgN 

MMne 

r T T — ? ' ""  '" — r — ' — f — T — I 


f^onPtftSOfl  ZlP-4 

Barcodec 


3  DiG'1 1.>-' ' ^ 


;  '  :  T 


ptci^ 


I  i  I  i  i  1  I       I  i  1  i  1  I  ] 


proOwCT 


prsxKjC" 


PS  Form 8094,  April  1992  Dra^ 


15 


12898 


I 
Federal  Register  '  Vol.  57.  No.  72  /  Tuesday,  April  U.  1992  /  Proposed  Rules 


Exhibit  211  (revers*; 


I  U.S.  Postal  Service 

Application  for  Vendor  Presort  Software  Validation 


S.  k3«<ititY  tunctjonj  {cty.^'.n-jt-i 


I  SECOND-CLASS 


BMiC 


ZlP_ti 

Ci'"'^' =^o-"9  Basic  Ct-TT^fRouta 

t.-*t  CR.ifi.  KR     I      c«v«i«  A.Q.J  L*v9t»  CR.lR.  KR 


i  i  1 1 1 1  I 


: : TTT 


praOwa 


(*.»*"  in  CS,  IS, 


S-OtgJt 


VA;i.'NGCX>CJMEN'.A"Ch 


K5-5atur«ttOO  Lava's  B,"^    mS 


1   i    i J — i— i— 
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I         Satu^ator 

T— y T"T f— ^ 

:      1    ,      s      ; 

_i  1  ..^ . — ^ i — 1— — * 


5-O.gn 
85  M5  J5 


&«(K9uC( 


oradbKS 


Basic 

L*v«4t  A,G.J 


ID 


'„.i«'-3'  ^oc*B  Satjratson  S-Digit 

e>tts  :,'-    R.«:S  ^ve«CSSJ<S  LevBts  B5,H5,i5 


prtXJucs 


pf«xc 


■•  FOURTH-CLASS 


BPM 

,  «qr.  ■^JQ  Basic  BulK 

-j,j-  »^  .■  .  3«ij_Ffi  Hats 


PRESGRTING 


Camef  Rome 


°arc*H  Post 

Iit9'  BMC 


Pafcet  Post 

int-a  BMC 


L 


MM  II I    M  mil     on 


-; 1 , , 


J  L^ 


»iaduc< 


pmduci 


pi^oua 


MAJ  Li'  N  y  M  •^£^,MLLiIA...vl.:"> J 


Pafcal  Post 
Destination 
BMC/ASF 


_L 


Level  A- 
5-D^gi1 

II 


Spec  4th 
Level  BBMC 

nm 


product 


pradwci 


pfodbd 


6  Oo  produ.::*  p'«»ori    i  .       -^;  ^jquirements  of  palletization?  Indicate  t  £S  or  NO  by  p.aang  cofrespond.ns  product 

lett»'  iP  the  ociiS-s 


YES 


NO 


•"  Do  proouc'j  pr«»oM  ;o  '-M     sk; .- --- <w>t8  to<'  comininglinfl  thlrd-cles?  '■  ish:  ie,a.  r»te  -^a.^^gs  or.  p8ltet»7 


YES 

:::::d 


NO 


ED 


3  Cn«<:*  m^a  coj~.{  g  j-a'uOT  »  uta-  9d  for  PoaUl  Service  validation. 

□  Magnetic  '  ;^^    ^1250  BP1  EBCDIC  □  Magnetic  Tape     ^600  BPi  ASC! 

□  Magn«»c -ai^J    5250  BPI  ASCII  Q  IBM  3480  Calnoge  EBCDIC 

n   Mag- .5'  :  ^.t^;«     '600  BPI  EBCDIC  <"!  Diske^e  ^  2  WegaD>le  IBM 


9  S4g-^atu;9  0*  App,.CBi".; 


10.  Name  and  Address  e'  ^Dp^'Cari   ■  a-'-e'si^ 
trom  company  contact  no;eo  -"■  a:^*-  'i, 


^^   Data 


8094    Ap'-iM992^R©v*rse)  Draft 
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Exhibit  221— Eligibility  Audit  end 
Annual  Audit  Checklist 

During  the  initial  eligibility  audit,  each 
of  the  following  tasks  must  be 
performed.  During  the  annual  audit,  only 
changes  that  have  occurred  in  checklist 
Items  since  the  last  audit  are  rrv-iewpd 
and  documented. 

The  Vendor 

Provides  a  software  product  overview 
and  demonstration  of  the  U.S.  Postal 
Service  auditors  and  provides  a  guided 
site  walk-through  that  includes  the 
simulated  processing  of  a  software 
modification. 

U.S.  Postal  Service  Auditors 

1.  Identify  the  vendor  liaison  and 
designated  alternate  liaison  and  review 
the  vendor's  validation  responsibilities. 

2.  Document  by  title  key  pos:tion 
responsibilities  for  software 
development,  maintenance,  and 
distribution. 

3.  Meet  with  the  vendor's  mailing 
requirements  and  ADP  staff  to  present  « 
presort  software  vahdated  overview. 

4.  Document  the  vendor's  information 
collection  process  as  it  concerns 
changes  in  postal  rates  and  regulations 
in  the  Domestic  Mail  Manual  (DMM) 
and  the  vendor's  procedures  for 
interpreting  regulations  that  affect 
software. 

5.  Document  and  flowchart  the 
vendor's  procedures  from  the  initial 
identification  of  required  software 
changes  to  the  distribution  of  the  final 
software  product  to  subscribers  (clients 
or  mailers). 

6.  Document  the  vendor's  quality 
control  procedures  for  ensuring 
accuracy  of  software  and  compliance 
with  postal  regulations  when  changing 
and  updating  existing  software  and 
creating  new  products. 

7.  Document  the  vendor's  policies  and 
procedures  for  responding  to  the  U.S. 
Postal  Service  or  subscribers  (clients  or 
mailers)  when  software  programming  or 
design  errors  result  in  non-compliance 
with  postal  regulations. 

8.  Reconcile  the  .NAIC  certified 
subscriber  hst  with  the  vendor 

9.  Obtain  a  copy  of  the  product 
documentation  furnished  by  the  vendor 
with  the  products  subject  to  U.S.  Postal 
Service  validation. 

Exhibit  231— Vendor  Software  Product 
Validation  Agreement 

(System  Certification  Program — Presort 
Certification) 

United  States  Postal  Service 

and 


(Name  and  addrp-^g  of  vf,';d(!r  ht.'i   n<if:tr  at 
■  the  Vendor") 

/  General 

■\  P'.jrpose 

This  Agreement  between  the  United 
States  Postal  Service  and  the  Presort 
Software  Vendor  sets  forth  the  terms 
and  conditions  for  the  Postal  S^^rvi;  t-  s 
validation  of  the  presort  software 
produced  and  distributed  bv  the  Vendor 


(Name,  release  number,  and  other  perUnent 
identifying  Information  for  each  product 

covered  by  this  Agreement) 

The  purpose  of  this  validation  ;&  to 
ensure  that  the  product (s)  named  above 
produce(8]  presort  results  that  comply 
with  the  applicable  presort  regulations 

contained  in  the  DMM. 

[■)  General  Conditions 

1.  This  Agreement  applies  only  to  the 
presort  software  prr^iductlsl  specified  in 
Section  I  above  (hereinafter  ""the 
products[s]"'j  including  any  subeqaeni 
versions  of  those  products  distnbuteti 
by  the  Vendor  m  accordance  v%  ,t;i  the 
terms  of  this  Agreement, 

2.  With  respect  to  any  product(8) 
covered  by  this  Agreement,  thus 
Agreement  shall  cease  to  be  in  effec,  i  :f 
the  Vendor  fails  to  update  the  pr(><ju<  :;s) 
as  required  by  this  Agreement 

3.  The  Vendor  hereby  agrees  !u 
comply  w^th  all  provisions  of  the  UM.M 
and  Publication  423.  Vendor  Presort 
Software  Validation  Guide,  and  with  the 
specific  terms  and  conditions  cf  th.-i 
Agreement  as  set  forth  herein, 

4.  Any  request  by  the  Vendor  fur  an 
exception  to  the  terms  of  this  Agreement 
must  be  submitted  m  writing  to  the 
Manager.  Presort  Software  Validation 
Program,  National  Address  hifurmation 
Center,  6060  PnmBcj  Pky,  Sie  101. 
Memphis,  TN  38186-001 '(hereinafter 
"Manager,  NAIC], 

5.  In  the  event  of  any  conflict  between 
this  Agreement  and  Postal  Service 
regulations,  the  regulations,  particularly 
but  not  e.xclusiv  ely  as  contained  in  the 
applicable  issue  of  the  DNfM,  shall 
always  take  precedenre 

11.  Specific  Terms  and  Conditions 

A,  Vendor  Liaison. 

The  Vendor  shall  designate  an 
employee  to  serve  as  Vendor  Liaison, 
and  shall  ensure  that  a  designated 
Vendor  Liaison  is  available  throughout 
the  term  of  this  Agreement.  The  Vendor 
Liaison  will  be  responsible  for 


coordinatsns  all  Veriidnr  presort 
software  validdtion  (n.'ivi ties  and 
servtnc  hs  the  pniidry  contact  with  the 
i'o<-t,:ii  Se'T.^'.re  :,(iri(  er-i:;ng  such 
act  .  :  es  Tht  \>n  i   •  ■<  hall  notify  the 
Manager,  .NAIC.  immediately  upon 
designation  or  termination  of  any 
Vendor  Liaison  or  alternate. 

B.  Product  Updates 

The  Vendor  shall  enure  that  the 
product(s)  continue  to  comply  with  all 
DMM  presort  requirements,  and  that 
any  changes  necessary  to  conform  to 
amendments  to  the  DMM  are  completed 
and  distributed  in  accordance  with  this 
section. 

1.  Information. 

The  Vendor  shall  be  responsible  for 
obi.iiRins  information  about  changes  in 
DMM  r>rt  *■<  't  requiremen"'  ''   "  the 
Poi.:jj  /  .  >  ,'       Fed<"r8l  Register,  and 

issues  of  'he  DMM  ft-  :  for  updating  the 
product(8J  as  necessary  to  ensure 
continued  compliance  with  the 
require::  •  ;.s  oS  changed. 

Z. Distnbu'..'  r.  TT'if  \'erir'i-'  h'l-a" 
distributee!!  prouui,  t  ufHi.i'es,  f.,'>:ei.'!er 
with  any  necessd-y  imstru  tiins.  or  other 
documentation,  to  eacti  8ub»cnt)er  using 
the  applicable  product(s)  in  sufficient 
time  for  the  subechber  to  load  and  place 
the  updates  into  produrtipn  ov.  or  before 
the  effective  ddie  of  trie  t.han).!e  in  DMM 
requirments,  in  the  (  writ  an  ;,i;i!iate 
cannot  be  dcsrr.tujti-d  v^thm  ttie 
required  time  frame  the  Vendor  shall 
promptly  not  S  the  Manager,  NAIC  or 
designated  Offii  e  i  f  Classification  and 
Rates  Administration  (OCRA)  Postal 
Liaison. 

3.  S'otificotion.  The  Vendor  shall 
notify  the  Manager.  NAIC,  whenever  an 
update  is  distributed.  This  notification 
m.iSt  include  a  brief  description  of  the 
nature  of  any  changes  to  the  product(s). 
including  the  type  of  release,  by  code, 
together  with  a  copy  of  all 
documentation  that  is  provided  to  the 
subscribers  along  with  the  changes. 

C.  Product  Errors 

The  Vendor  shall  act  promptly  to 
correct  any  errors  int  he  product(s)  that 
could  result  in  the  production  of  presort 
mail  not  in  comphance  with  applicable 
DMM  requirements. 

1.  Notification  of  Error. 

The  Vendor  shall  notify  the  Manager. 
NAIC,  immediately  upon  identification 
of  a  product  error. 
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2  Distribution.  The  Vendor  shall 
promptly  distribute  all  product 
modifications,  instructions,  and  other 
documentation  necessary  to  correct  the 
p-ror  to  each  subscriber  using  the 
p-oduct(s)  who  might  be  affected  by  the 
product  error. 

3.  Notification  of  Resolution.  The 
Vendor  shall  notify  the  Manager.  NAIC. 
promptly  upon  resolution  of  the  error. 
This  notification  must  include  a  brief 
description  of  the  problem  and  the  steps 
'.dken  to  correct  it:  a  description  of  any 
modifications  to  the  productfs), 
including  the  type  of  release,  by  code; 
and  a  copy  of  all  documentation 
p-ovided  to  the  subscribers. 

D  Other  Modifications,  Including 
f'-oduct  Improvements 

Except  as  previously  specified  in 
sections  ii-B  and  U-C.  the  Vendor  shall 
r:ake  no  modifications  to  the  product(8) 
including  improvements,  without  the 
prior  written  approval  of  the  Postal 
S'-'v.ce,  1 

1.  Notification. 

The  Vendor  shall  notify  the  Manager, 
.\.\IC,  in  advance  of  making  any  such 
product  modification.  This  notification 
must  include  a  description  of  all  planned 
modifications  to  the  product(s), 
including  the  type  of  release,  by  code; 
and  a  copy  of  all  documentation  to  be 
provided  to  the  subscribers.  The 
notification  must  describe  the  Vendor's 
plans  for  distribution  of  the  modified 
product,  including  a  statement  of 
whether  the  modified  product  is 
intended  to  replace  the  existing  product, 
or  whether  it  is  to  be  offered  as  an 
alternative  to  the  existing  product. 

2.  Approval.  If  the  Manager.  NAIC. 
determines  that  the  product,  as 
modified  continues  to  meet  applicable 
DMM  requirements,  the  Vendor  will 
receive  written  notification  that  the 
modification  is  approved. 

3.  Disapproval.  If  the  Manager.  NAIC. 
determines  that  the  product  as 
modified,  does  not  continue  to  meet 
applicable  DMM  requirements,  the 
Vendor  will  receive  written  notification 
that  the  modification  is  disapproved.  A 
disapproval  may  be  appealed  in 
accordance  with  the  appeal  procedures 
described  in  section  II-I-3. 

4  Distribution.  Upon  receipt  of  written 
approval,  the  Vendor  may  distribute  the 
modified  product  in  accordance  with  the 
plans  detailed  in  the  notification 
submitted  to  the  Manager.  NAIC. 

E.  Identification 


each  logical  release  of  each  product 
covered  by  this  Agreement  (e.g..  by 
version  number). 

F.  Documentation 

For  each  product  covered  by  this 
Agreement,  the  Vendor  must  maintain 
the  following  documentation  throughout 
the  life  of  this  Agreement  and  make 
such  documentation  available  to  the 
Postal  Service  upon  request. 

1.  All  Documentation  on  Which  Initial 
Validation  was  Based 

2.  Product  Release  Folder.  The 
product  release  folder  shall  include  the 
following: 

a.  List  of  updates  and  other 
modifications  to  the  product. 

b.  Detailed  description  of  practices 
and  procedures  adopted  for  quality 
assurance,  including  a  description  of  all 
product  testing  and  test  results. 

c  List  of  all  distributions  to 
subscribers,  including  complete 
identifying  information  and  distribution 
date. 

d.  Copy  of  each  update  and  other 
modification,  together  with  all 
documentation  provided  to  subscribers 
with  the  modification  or  update. 

3.  Software  Development  Procedures. 
For  each  update,  the  Vendor  shall 
document  all  procedures  used  to 
incorporate  into  the  product  the  presort 
requirements  in  the  DMM. 

4.  Error  Procedures.  The  Vendor  shall 
document  all  procedures  for  handling 
software  errors  and  providing  support  to 
subscribes  when  a  product  error  has 
been  identified  that  can  result  in  the 
production  of  presort  mail  not  in 
compliance  with  applicable  DMM 
requirements. 

G.  Resolution  of  Product  Errors 

The  Vendor  shall  document,  with  the 
following  information,  each  instance  in 
which  a  product  error  is  identified  that 
can  result  in  the  production  of  presort 
mail  not  in  compliance  with  applicable 
DMM  requirements. 

1.  Date  on  which  the  error  was 
discovered. 

2.  Potential  effect  of  the  error. 

3.  Identified  cause. 

4.  Description  of  error  resolution. 

5.  Copy  of  all  software  and 
documentation  sent  to  subscribers. 

6.  Name  and  address  of  any 
subscriber  not  receiving  such  software 
and  related  documentation  and  the 
reason  no  distribution  was  made. 

H.  Audits 


T^e  Vendor  shall  separately  identify  The  Postal  Service  may  perform  a 


revalidation  audit  of  any  product(s) 
covered  by  this  Agreement  without  prior 
notification  whenever  the  Postal  Service 
believes  there  may  be  a  problem  with 
compliance  with  presort  requirements, 
whenever  the  Vendor  releases  an 
update  of  the  product;  whenever  the 
Vendor  modifies  the  product  to  correct 
an  error  or  whenever  the  Vendor 
notifies  the  Postal  Service  of  intent  :o 
otherwise  modify  or  improve  the 
product. 

1.  Audit  Elemt^rts.  A  revalidation 
audit  may  include  the  following 
elements,  as  determined  to  be 
appropriate  by  the  Postal  Strvico- 

a.  Review  of  Vendor  documentation 
required  by  section  II-E,  including  the 
results  of  the  most  recent  validation  or 
audit. 

b.  Evaluation  of  the  results  of  a 
Vendor  product's  run  of  a  Postal  Service 
testdeck. 

2.  Vendor  Cooppration.  The  Vendor 
shall  cooperate  fully  in  any  audit,  and. 
as  requested,  shall; 

a.  Provide  access  to  all  records 
maintained  by  the  Vendor  pursuant  to 
this  Agreement. 

b.  Perform  any  testdeck  nins  that  may 
be  requested. 

c.  Explain  the  product(s).  their 
development,  and  any  m.odifications. 

d-  Provide  instruction  on  product(s)  as 
needed  to  assist  the  Postal  Service  in 
determining  whether  the  product(sj 
produce(s)  presort  results  that  comply 
with  applicable  presort  regulations 
contained  in  the  DMM. 

3.  Response  Time  for  Corrections.  If  it 
is  determined  as  a  result  of  a 
compliance  audit  that  a  product  does 
not  comply  with  applicable  regulations, 
tiie  Postal  Service  will  specify  a  time 
frame  within  which  the  Vendor  must 
correct  any  defects. 

1,  Suspension,  Cancellation,  Appeal 
Renewal,  and  Modifications 

;.  Suspen.^ion.  The  Postal  Service  m.ay 
suspend  this  .Agreement,  wnth  respect  to 
any  or  all  of  the  product(s)  covered  by 
the  Agreement,  whenever  the  Postal 
Service  determines  that  there  is  an 
indication  that  the  productfs)  in  question 
producefs)  presort  results  that  do  not 
com.ply  with  the  applicable  presort 
requirements,  and  the  defect  has  not 
been  corrected  to  the  Postal  Service's 
satisfaction  within  the  specified  time 
fram.e, 

2.  Cancellation  by  the  Postal  Ser\-ice. 
The  Postal  Service  may  cancel  this 
Agreement,  with  respect  to  any  or  all  of 
the  product(sj  covered  by  the 


Federal  Register  /  Vol.  57.  No.  72  /  Tuesday,  April  14,  1992  /  Proposed  Rules 


12901 


Agreement,  whenever  the  Manager, 
NAIC,  determines  that  the: 

a.  Vendor  has  intentionally  provided 
misleading  or  incorrect  data  to  avoid 
detection  of  product  errors  or  other 
irregularities; 

b.  Vendor  has  failed  to  update  the 
product(s]  in  accordance  with  this 
Agreement,  and  has  failed  to  provide  the 
required  notice  of  inability  to  update; 

c.  Vendor  continually  fails  to  comply 
with  the  requirements  of  the  DMM  or 
the  terms  of  this  Agreement,  or 

d.  Agreement  from  the  annual 
revalidation  audit  is  no  longer  justified 
or  that  the  Vendor  is  not  complying  with 
the  terms  of  this  Agreement, 

J.  Appeal.  The  vendor  may  appeal  a 
decision  suspending  or  canceling  a 
presort  software  product  validation  to 
the  Director,  Office  of  Classification  and 
Rates  Administration.  US,  Postal 
Service.  475  L'Enfant  Plaza,  SW,  Room 
8430.  Washington.  DC  20280-5903, 
within  15  days,  A  decision  to  suspend  or 
cancel  will  not  be  effective  until  after  a 
ruling  by  the  Director  on  the  appeal. 

4.  Cancellation  by  the  Vendor.  The 
Vendor  may  cancel  this  Agreement, 
with  respect  to  any  or  all  of  the 
produc?(s]  covered  by  the  Agreement,  at 
any  time  upon  written  notice  to  the 
Manager,  NAJC. 

5.  Renewal.  This  Agreement  is  subject 
to  annua!  renewal.  The  Postal  Service 
will  perform  annual  revalidation  audits 
The  Vendor  will  be  notified  at  least  30 
calendar  days  in  advance  of  an 
upcoming  revalidation  audit.  The 
revalidation  audit  will  be  similar  to 
compliance  audit  (see  section  II-H). 

6.  Modifications.  This  Agreement 
shall  not  be  amended  or  changed 
Without  the  approval  of  the  Manager, 
NAIC, 

III.  Date  of  Agreement  and  Signatures 

A.  Vendor 

I.  duly  authorized  lo  act  on  behalf  of 
the  Vendor  in  entering  this  Agreement, 

agree  to  al!  terms  and  conditions  of  this 
Agreement, 

Signature  and  date 

Name  and  title 

B.  United  States  Postal  Service 


Release  Code  Definitions 


Code 


Type 


Deflnlttoo 


Signature  and  date 


Regulatory 


Fix. 


Enhance- 
ment 


indtcates  a  Cang*  was 
maoe  to  hC'*^^are  to 
me«t  'eouiatcy 

changes,  to  corded  pfi« 
Dfei;<xt  pfobie^is  c*  tc 
Jtxiate  aata  ck  iatx>iir\i^ 
reouirenTents  !^a'  a'e 
svsten^  in1epral<?<] 

Indicates  a  'i»  was  -,a(3e 
tl^at  ao  rxit  ,'0'X'er" 
presort  icx3>c  o  latn-i'-ig 
require"Mjnt,s 

irtdicates  the  'P't-ase  con- 
tains only  enhance- 
ments 0*  new  •matures. 

Indicates  a  ne>»  oata  file 
was  needed  in^Jepend- 
ent  of  t*->e  sc'ttware  re- 
lease tcx  updating  data 
Of  labehng  reouifements. 


(Name,) 

Manager 

National  Address  Infonnation  Center 

United  States  Postal  Service 


Although  exempt  by  39  U.S.C.  410(a) 

from  the  provisions  of  the 

,Admin!strative  Procedure  Act  regarding 

proposed  rulemaking,  5  USC.  553(b), 

(c).  the  Postal  Service  invites  public 

comments  on  the  Vendor  Presort 

Software  Validation  Program. 

Stanley  F.  Mires, 

Assistant  General  Counsel.  Legislative 

Division. 

\FR  Dor  92-^,'^34  Filed  4-13-92;  8:45  am) 

BILUMG  COOC  7710-12-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

lOAQPS  No.  CA-14-2-6331;  FRL-4122-6! 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  San 
Diego  County  Air  Pollution  Control 
District 

agency:  Environmental  Protection 

.'\grncy  (EP.A), 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  EPA  is  proposing  to  approve 

revisions  to  the  California  State 

Implementation  Plan  fSIPl  adopted  by 
the  San  Diego  County  Air  Pollution 
Control  District  (SDCAPCD)  on  May  21. 
1991.  The  California  Air  Resources 
Board  (ARB)  submitted  these  revisions 
to  EPA  on  Mav  30,  1991.  The  revisions 
concern  SDCAPCD  s  Rule  67.10.  Kelp 
Processing  and  Bio-Polymer 
Manufacturing  Operations  which 
controls  the  emission  of  volatile  organic 
compounds  (VOCs)  from  kelp 
processing  and  bio-polymer 
manufacturing  operations,  EPA  has 
evaluated  the  revisions  to  Rule  67.10 
and  is  proposing  approval  under  section 


110(k){31  as  meeting  the  requirements  of 
section  110  and  part  D  r-f  the  Clean  Air 
Act,  as  amended  m  1990  (CAA). 

DATES:  Comments  must  be  received  on 
or  before  May  14, 1992. 

ADDRESSES:  Comments  may  be  mailed 
?     Ddi  (  1  A  Meer,  Chief,  Southern 
(California  and  Arizona,  Rulemaking 
Section  (A-5-3).  Air  and  Toxics 
Division,  Environmental  Protection 
Agency,  Region  9.  75  Hawthorne  Street. 
San  Francisco,  CA  94105. 

Copies  of  the  rule  revision  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  A  copy  of  the  submitted  rule  is 
also  available  for  inspection  at  the 
following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division.  Rule 
Evaluation  Section.  1219  "K"  Street, 
Sacramento,  CA  95814. 

San  Diego  County  Air  Pollution  Control 
District.  County  Administration 
Center.  1600  Pascific  Highway,  room 
"-T^,  S,..n  Diegr:   VA  ^?Am 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Hodges.  Southern  California  and 
Arizona  Rulemaking  Section  {A-5-3), 
Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1178.  FTS:  484-1178,  FAX:  (415)  744- 
1076. 

SuPPLEMENTARV   INFORMATION 

Background 

On  March  3. 1978,  EPA  promulgated  a 
list  of  ozone  nonattainment  areas  under 
the  provisions  of  the  Clean  Air  Act.  as 
amended  in  1977  (1977  CAA  or  the  1977 
Act)  that  included  San  Diego  County.  43 
FR  8964;  40  CFR  81.305.  Because 
SDCAPCD  was  unable  to  reach 
attainment  by  the  statutory  attainment 
date  of  December  31. 1982,  California 
requested  under  section  172(a)(2)  and 
EPA  approved,  an  extension  of  the 
attainment  date  for  ozone  to  December 
31, 1987.  40  CFR  52^8.  The  SDCAPCD 
did  not  attain  the  ozone  standard  by  the 
approved  attainment  date.  On  May  26. 
1988,  EPA  notified  the  Governor  of 
California  that  the  SDCAPCD  portions 
of  the  California  State  Implementation 
Plan  (SIP)  were  inadequate  to  maintain 
the  ozone  standard  and  requested  that 
the  deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-call).  On 
November  15. 1990.  the  Clean  Air  Act 
Amendments  of  1990  (CAA)  were 
enacted.  Public  Law  101-549, 104  Stat. 
1399,  codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
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requirement  that  nonattainment  areas 
fix  their  deficient  VOC  rules  and 
established  a  deadline  of  May  15, 1991, 
for  states  to  submit  corrections  of  those 
deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amended 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  San  Diego  County  is  classified  as 
severe;  *  therefore  this  area  is  subject  to 
the  RACT  fix-up  requirement  and  the 
May  15. 1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  to  EPA  for 
incorporation  into  its  SIP  on  May  30. 
1991,  including  the  rule  being  acted  on  in 
this  notice.  This  notice  addresses  EPA's 
.  proposed  action  for  Rule  67.10,  Kelp 
Processing  and  Bio-Polymer 
Manufactunng  Operations.  This 
submitted  sule  was  found  to  be  complete 
on  July  10, 1991  pursuant  to  EPA's 
completeness  criteria  set  forth  in  40  CFR 
part  51.  appendix  V  »  and  is  being 
proposed  for  approval.  This  notice 
addresses  EPA  s  proposed  action  on 
SDCAPCD  Rule  67.10 

Rule  67.10  controls  the  emission  of 
VOCs  from  kelp  processing  and  bio- 
polymer  manufacturing  operations. 
VOCs  contribute  to  the  production  of 
ground  level  ozone  and  smog. 
SDCAPCD  Rule  67.10  was  originally 
adopted  as  part  of  SEMZAPCD's  effort  to 
achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  has  been  revised  in  response  to 
EPA's  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement  The 
following  is  EPA  s  evaluation  and 
proposed  action  for  SDCAPCD  Rule 
67.10. 


'  Among  olher  things,  the  pre-amendmenf 
guidance  con»ms  of  those  poilions  of  the  proposed 
post-1987  ozone  and  cartKjn  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24. 1987); 
•Issues  Relating  to  VOC  Regulation  Cntpoints. 
Deficiencies,  and  Deviations,  Clanfication  to 
appendix  D  of  November  24. 1967  Federal  Re^isteT 
Notice'  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25. 1988); 
and  the  existi.ng  control  technique  guidelines 
(CTCs). 

»  Upon  the  dale  of  enactment  of  the  amendments, 
the  designation  of  Sun  Diego  County  as 
nonattainment  continued  under  section  107(d)  and 
the  county  was  cldssified  by  operation  of  law. 
pursuant  to  section  181(a)  as  severe. 

'  EPA  has  since  adopted  completeness  criteria 
pursuant  to  section  110(kl(l)(A)  of  the  amended  Act. 
See  56  FR  42219  (August  26, 1991).  These  will 
replace  the  completeness  criteria  currently  set  forth 
in  40  CFR  pal  31  appendix  V. 


EPA  Evaluation  and  Proposed  Action 

In  determining  tne  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA.  40 
CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plains).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  various  EPA  policy  guidance 
documents  listed  in  footnote  1.  Among 
those  provisions  is  the  requirement  that 
a  VOC  rule  must,  at  a  minimum,  provide 
for  the  implementation  of  reasonably 
available  control  technology  (RACT)  for 
stationary  sources  of  VOC  emissions. 
This  requirement  was  carried  forth  from 
the  pre-amended  Act. 

For  the  purpose  of  assisting  states  and 
local  districts  in  developing  RACT  rules. 
EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents 
that,  based  on  the  underlying 
requirements  of  the  Act  specified  the 
presumptive  norms  for  what  is  RACT  for 
specific  source  categories.  There  is  only 
one  major  source  and  no  minor  source 
kelp  processing  and  bio-polymer 
manufacturing  operations  within  the 
SDCAPCD.  Since  no  CTG  that  was 
applicable  to  this  manufacturing 
operation  existed,  the  RACT 
determination  for  this  source  was  made 
after  a  site-specific  review  of 
circumstances  at  this  individual  facility. 
In  that  review,  the  technological  and 
economic  feasibility  of  the  proposed 
controls  were  considered. 

SDCAPCD's  submitted  Rule  67.10. 
Kelp  Processing  and  Bio-Polymer 
Manufacturing  Operations,  includes  the 
following  revisions  from  the  current  SIP 
rule: 

—Revision  of  the  VOC  definition  for 
consistency  with  EPA  requirements 
and  guidance: 
— Addition  of  an  exemption  for  low 

volatility  organic  compounds; 
— More  stringent  record  keeping 
requirements  for  laboratories  and 
pilot  plants  claiming  exemptions; 
—Revision  of  the  applicability  of  the 
fugitive  liquid  leak  prohibition  from 
50%  to  10%  by  weight  VOC; 
— Revisions  to  the  add-on  control 
efficiency  requirements  for  both  the 
kelp  and  bio-polymer  processing  lines; 
— Revision  to  the  compliance 
determination  period  for  add-on 
control  devices  stating  that  such 
period  shall  not  be  more  than  24 
hours,  nor  less  than  16  hours; 
—Deletion  of  language  which  provided 
the  source  with  the  abihty  to  appeal 
the  conditional  approval  or 


disapproval  of  an  operation  and 

maintenance  program: 
—Deletion  of  language  which  allowed 

the  Air  Pollution  Control  Officer  to 

recommend  to  the  Air  Pollution 

Control  Board  that  the  VOC  reduction 

efficiency  be  relaxed. 
—Deletion  of   SCHEDULE  OF 

INCREMENTS  OF  PROGRESS" 

section  in  the  rule; 
—Specification  of  record  keeping 

requirements  of  all  VOCs  subject  to 

regulation  by  the  rule; 
—Specification  of  test  methods  for    , 

compliance  determinations. 

EPA  has  evaluated  submitted  Rule 
67.10  and  has  determined  that  it  is 
consistent  with  the  C.\A.  EPA 
regulations  and  EPA  policy.  Therefore. 
SDCAPCDs  Rule  67.10  is  being 
proposed  for  approval  under  section 
110tk){3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  part , 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implem.entation  plan.  Each  request  for  a 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
hght  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Regulatory  Process 

Under  5  U.S.C.  60o(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  entities  (See  46 
FR  8709). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
pubhshed  in  the  Federal  Rpgister  on 
January  19. 1989  (54  FR  2214-2225).  EPA 
has  submitted  a  request  for  a  permanent 
waiver  for  table  2  and  table  3  SIP 
revisions.  OMB  has  agreed  to  continue 
the  temporary  waiver  until  such  time  as 
it  rules  on  EPA's  request. 

Ust  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone. 
Hydrocarbons.  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-76nq. 

Dated:  March  31, 1992. 
|ohn  Wise, 

Acting  Regional  Administrator. 
|FR  Don.  92-8563  Filed  4-13-92:  8:45  am) 

BiL.  SG  COOf  S5S0-M-M 
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40  CFR  Part  52 

(TX-11-1-6224;  FRL-4122-«) 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas: 
Revisions  to  Volatile  Organic 
Compound  Reasonably  Available 
Control  Technology  Rules 

agency:  Environmental  F*rotection 
Agency  (EPA). 

ACTION:  PropoBed  rulemaking. 

summary:  Today's  notice  proposes  to 
approve  revisions  to  the  Texas  State 
Implementation  Plan  (SIP)  as  submitted 
by  the  Governor  on  the  following  days 
March  5,  1990;  July  16,  1990;  May  10. " 
1991;  and  September  10,  1991,  These 
revisions  consist  of  changes  to  the 
Texas  Air  Control  Board  (TACB), 
Regulation  V  (31  TAG  chapter  115), 
"Control  of  Air  Pollutants  from  Volatile 
Organic  Compounds  ".  This  proposed 
rulemaking  is  necessary  because  EP.A 
found  that  the  Texas  SIP  was 
substantially  inadequate  to  achieve 
compliance  with  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  in  the  following  eight  counties: 
Brazoria,  Dallas,  El  Paso,  Galveston. 
Harris,  Jefferson,  Orange,  and  Tarrant 
On  May  28.  1988,  EPA  advised  the  State 
of  Texas  that  its  ozone  SIP  was 
inadequate  and  that  certain  regulations 
identifying  reasonably  available  control 
technology  (RACT]  for  volatile  organic 
compounds  (VOC)  were  deficient  EPA 
notified  the  State  that  it  must  correct 
those  deficiencies  as  part  of  its  effort  to 
develop  an  adequate  SIP.  On  November 
15,  1990,  the  Clean  Air  Act  was 
amended  to  require  correction  of  the 
deficiencies  as  identified  by  EPA 
(section  182(a)(2)(A)).  The  intended 
effect  of  this  action  is  to  propose 
approval  of  the  revised  VOC  RACT 
rules  for  the  Texas  SIP  as  it  applies  to 
the  above  counties  This  action  is  being 
taken  under  section  110  and  Part  D  of 
the  Clean  Air  Act. 

DATES:  Comments  on  this  proposed 
action  must  be  received  on  or  before 
May  14,  1992. 

ADDRESSES:  Wntten  comments  on  this 
proposed  action  should  be  mailed  to  Mr. 
Thomas  H.  Diggs.  Chief,  Planning 
Section  (6T-AP),  Air  Programs  Branch. 
Air,  Pesticides  and  Toxics  Division,  EP.A 
Region  6,  1445  Ross  .Avenue.  Dallas, 
Texas,  75202-2733  Copies  of  the 
documents  relevant  to  this  proposed 
action  are  available  for  public 
inspection  during  normal  business  hours 
at  the  above  address  and  at  the  Texas 
Air  Control  Board,  12124  Park  35  Circle 
Austin,  Texas  78753. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robin  M,  Sullivan,  EPA  Region  6,  Air 
Programs  Branch,  tflephone  (2141  655- 
"214  orFTS  255-''214 

SUPPLEMENTARY  INFORMATION: 

1  Background 

In  the  Federal  Register  on  November 
24.  1987  FJ^A  8  Proposed  Po8t-1987 
Policy  for  Ozone  and  Carbon  Monoxide 
stated  that  air  quality  monitors  revealed 
continued  exceedances  of  the  ozone 
standard  in  certain  Texas  areas  and  that 
a  "SIP  call"  would  be  issued  (See  52  FR 
45044).  A  SIP  call  is  a  finding  by  EPA 
that  the  SIP  does  not  provide  for 
attainment  by  the  required  date.*  On 
May  26,  1988,  EPA  sent  a  letter  to 
William  P  Clements.  )r..  Governor  of 
Texas,  pursuant  to  section  110(a)(2)(H) 
of  the  pre-amended  Clean  .Air  Act, 
notifying  the  State  that  the  Texas  SIP 
was  substantially  inadequate  to  achieve 
!he  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone  in  certain 
areas  of  the  State.  EPA  requested  the 
State  to  respond  to  the  SIP  call  (referred 
to  as  the  Post- 1987  SIP  call|  m  two 
phases.  Pursuant  to  the  first  phase,  the 
State  was  to:  (1)  Correct  identified 
deficiencies  m  the  existing  SIP's  VOC 
regulations:  (2)  adopt  VOC  regulations 
previously  required  or  committed  to  but 
never  adopted:  and  (3)  update  the  areas' 
base  year  emissions  inventory.  These 
requirements  were  clarified  in  a  [une  9, 
1988.  letter  from  William  B,  Hathaway, 
Director  of  the  EPA  Region  6  Air. 
Pesticides  and  Toxics  Division,  to  Allen 
Eli  Bell,  Executive  Director  of  the  Texas 
Air  Control  Board  (TACB), 

On  November  15,  1990,  the  Clean  Air 
.Act  .Amendments  of  1990  were  enacted. 
Public  Law^  101-549,  104  Stat.  2399, 
codified  at  42  I'  S  C  '^401-7671q.  Under 
the  amended  .Act.  those  areas  that  were 
designated  nonattainment  before 
enactment  of  the  Amendments,  and 
which  retained  that  designation  and 
were  classified  as  marginal  or  above  as 
(if  enactment,  were  required  to  meet  the 
section  182(a)|2)(A)  RACT  fix-up 
requirement  by  .May  15.  1991^  I'nder 
section  182(a)i2)(A).  those  areas  were 
required  to  correct  RACT  as  it  was 
required  under  pre-amended  section 
172(b)  as  that  requirement  was 


■  Lender  the  prp-amended  .Af   »pction  110(a)(2)(H) 
provided  for  a  findinj!  by  the  Administrator  thsi  e 
"plan  IS  Bubstantially  madequ«te  ;o  achievt  the 
[NAAQS]  ■  This  pn:i\T»ion  was  earned  forth  under 
the  amended  Act  In  addition,  section  110(k)(5)  of 
the  amended  .Act  reinforces  the  Agency't  authority 
to  make  such  a  findlrui 

'  The  classification  of  areas  ;r,  Teras  ;s  r» 
foliows  Dallas-Fon  Worh  area — rooderaie 
Besuni.inl-Porl  Arthur  area — seriouK  El  Pa*o  area — 
senous.  Houston  Gai^eslon  Braxoria  area — aevere. 


interpreted  in  pre-amended  guidance.' 
As  part  of  the  SEP  call.  EPA  identified 
deficiencies  in  the  existing  VOC  RACT 
regulations  and  indicated  corrections 
necessary  for  specific  nonattainment 
areas.  In  response  to  the  Po8t-1987  SIP 
call  requirement  to  correct  VOC  RACT 
rule  deficiencies,  the  Governor 
submitted  revisions  to  TACB  Regulation 
V  on  the  followig  dates:  March  5, 1990; 
luly  16. 1990:  May  10. 1991:  and 
September  10. 1991. 

States  used  the  Control  Techniques 
Guidelines  (CTGs)  published  by  EPA  to 
develop  RACT  for  sources  located  in 
either  urban  or  rural  nonattainment 
areas,  "urban"  and  "rural"  being  defined 
by  population.  Since  urban  areas  were 
believed  to  need  more  controls  than 
rural  areas.  States  were  also  required  to 
develop  RACT  for  non-CTG  sources  in 
urban  nonattainment  areas.  Under  these 
proposed  revisions,  the  urban 
nonattainment  areas  in  Texas  are 
Dallas,  El  Paso,  Harris,  and  Tarrant 
Counties;  the  rural  nonattainment  areas 
are  Brazoria.  Galveston,  Jefferson,  and 
Orange  Counties.  This  difference  is 
largely  elimated  under  the  proposed 
revisions,  however,  it  is  important  to 
note  that  not  all  rules  in  these  proposed 
revisions  apply  to  the  same  set  of 
counties. 

n   Regulation  \  Rpvisiorri 

The  TACB  adopted  revisions  to  the 
VOC  RACT  rules  in  a  series  of  actions. 
On  March  29, 198a  the  Governor  ot 
Texas  submitted  revisions  to  TACB 
Regulation  V  intending  to  satisfy  a 
commitment  in  the  1982  Harris  County 
SIP  to  adopt  Set  III  CTGs,  as  published 
by  EPA.*  However,  EPA  is  not  taking 
action  on  the  March  29. 1988,  submittal 
because  the  revisions  contained  therein 
have  been  substantially  revised  and 
recodified  in  subsequent  submittals. 
These  later  submittals  containig  Texas' 
Set  III  CTG  rules  for  Harris  County  are 
being  proposed  for  approval  in  today's 
notice  and  are  discussed  in  further 
sections. 

In  a  letter  dated  March  5, 1990,  the 
Governor  of  Texas  noted  the  repeal  of 
TACB  Regulation  V  (31  TAC  Chapter 
115]  as  it  existed  and  submitted  for 
incorporation  into  the  SIP  the  new 


'  Ajnon«  other  thlaga.  th«  pre-ameiKiroent 
guidance  conaisU  of  tboae  portions  of  the  Po«t-19e7 
oione  and  carbon  monoxide  policy  thai  cancem 
RACT,  52  FR  4S044  (November  24. 19e7>  (he 
Bluebook.  "Ucoes  Relating  to  VOC  Regulation 
Cutpolnts,  Defldendes  and  Deviations. 
ClahficatioD  to  appendix  O  of  November  24. 1967 
Federal  Register  Notice"  (for  which  notice  of 
availability  was  publitbed  in  the  Faderai  RnvUler 
on  May  25. 1988):  and  the  existing  f    • 

♦  See  August  3. 1964.  Federal  Register  notice  149 
FR  31086). 
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Reg-iiation  V,  adopted  by  TACB  on 
December  8.  1989.'  The  second 
submittal  dated  luly  18, 1990.  contained 
subseq-j^n'  revnsions  to  Regulation  V  as 
adoptpo  lup.e  22.  1990.  All  but  one 
portion  of  the  July  18,  1990.  submittal 
was  already  approved  by  EPA  on 
October  12. 1990  (55  FR  41523].«  The 
third  submittal,  dated  May  10. 1991. 
contained  final  revisions  and 
corrections  to  Regulation  V  as  adopted 
on  that  day;  these  revisions  were 
submitted  to  satisfy  the  statutory 
deadline  of  May  15.  1991.  mandated  by 
section  182(a)(2)(A)  of  the  Clean  Air  Act 
Amendments  of  1990  That  submittal  did 
not.  however,  contain  capture  efficiency 
testing  requirements  consistent  with 
EPA  guidance.  In  its  FT91  Section  105 
air  grant,  TACB  had  committed  to  adopt 
regulations  for  capture  efficiency  teat 
methods  by  September  30, 1991.  On 
September  30,  1991,  the  Governor 
submitted  revisions  to  TACB  Regulation 

V  which  the  State  adopted  on 
September  20, 1991,  including  capture 
efficiency  test  methods.  The  Regulation 

V  revisions  contained  in  the  September 
30.  1991,  submittal  are  being  proposed 
for  approval  in  today's  notice. 

General  revisions  to  many  rules 
include  the  addition  of  test  methods  and 
recordkeeping  requirements.  One 
change  necessary  for  consistency  with 
EPA  Policy  was  to  clearly  state  in 
certain  rules  the  concept  of  "once-in- 
always-in".  This  concept  requires  that 
•once  a  source's  actual  VOC  emissions 
exceed  the  exemption  level  for  an 
applicable  rule,  the  source  must 
continue  to  comply  with  that  rule, 
regardless  of  its  fiirture  emission  levels. 
Hwwever,  a  source  may  avoid  control 
requirements  by  having  its  production 
rate  restncted  by  a  federally 
enforreaole  mechanism. 

The  proposed  recodification  of 
Regulation  V  submitted  on  March  5, 
1990,  consists  primarily  of 
administrative  changes  with  the 
exception  of  the  revisions  pertaining  to 
RACT  fix-up.''  EPA  has  reviewed  the 


'  EPA  has  already  taken  •ction  on  a  portion  of 
the-  Marci-  5.  199a  submittal  That  porboa 
Subchapter  O  Volatile  Organic  Compound 
Mri-n??injt  OperarJons.  Control  of  Raid  Vapor 
Prf.idcrv  of  Gisolme.  aj  approved  on  August  3.  1990 
i55FR  315«4: 

'  The  [tiiy  18.  1990.  iubminal  included  revisions  to 
Peir.:a"or  V  jubchapte-  E-  Solvent  Using 
Pr'^.-.nvs.  Su.-face  Coafnj  Prooesse*.  (1 115.421. 
i; 5  4ZS  ^nfl  l '  5  429  r'"  i(1d;"or-.al  Information  see 
•jie  Sov»rrOf"  9   liB9  Fed«^i  Registar  (54  PR 
4--.45 

■  EP\  has  Qfver  approved  the  deletion  of  the 
applicability  of  Regulation  V.  {{  115.111  through 
115  113  and  115.131  through  115-lSS,  which  pertain 
to  S'.age  I  vapor  recovery,  to  Bexar  County  The 
cu-renl  SIP  versioa  of  these  rules,  found  at  40  CFR 
s;  2285.  continues  in  effect  for  Bexar  County.  (For 


March  5. 1990,  submittal  for  both  its 
technical  revisions  (pertaining  to  RACT 
fix-up)  and  administrative  revisions 
(pertaining  to  the  recodification).  The 
Regulation  V  revisions  discussed  in  this 
notice  refer  to  the  new  codification. 
TACB  reorganized  and  recodified 
Regulation  V  to  create  subchapters  of 
similar  rules  or  similar  industries.  Each 
rule  is  structured  similarly,  generally 
containing  the  following  sections: 
Emission  specifications,  control 
requirements,  alternate  control 
requirements,  inspection  requirements, 
testing  requirements,  recordkeeping 
requirements,  exemptions,  and  counties 
and  compliance  schedules. 

Given  the  various  revisions,  each  rule 
is  discussed  below.  Further  discussion 
of  the  regulation  revisions  is  contained 
in  the  accompanying  technicall  support 
document,  entitled.  'Technical  Support 
Document  for  the  Proposed  Approval  of 
the  Texas  Air  Control  Board  Revisions 
to  Regulation  V.  'Control  of  Air  Pollution 
from  Volatile  Organic  Compounds'— 
Post  *87  VOC  RACT  Corrections  (RACT 
Fix-up)". 

;.  Subchapter  A:  Definitions 

§  115.010  Is  a  new  section  which  adds 
definitions  for  terms  used  throughout 
Regulation  V. 

2.  Subchapter  B:  General  VOC  Sources 

Storage  of  VOCs,  §  115.112-ll&-Thi9 
section  added  the  requirement  for  semi 
annual  visual  inspection  of  secondary 
seals.  A  provision  was  added  specifying 
that  a  vapor  recovery  system  used  as  a 
control  device  must  achieve  a  minimum 
conti-ol  efflcency  of  90%.  Test  methods 
for  complying  with  the  rule  were 
specified.  Recordkeeping  requirements 
were  added  for  measurements 
pertaining  to  vapor  recovery  systems 

Vent  Gas  Conti-ol.  \  115.121-129; 
TACB's  vent  gas  rule  is,  in  part  a  non 
CTG  rule  which  restricts  a  vent  gas 
stream  &om  being  emitted  from  any 
processs  vent  containing  certain  VOCs 
or  classes  of  VOCs  unless  the  stream  is 
burned  according  to  specified  control 
requirements.  The  RACT  fix-up 
revisions  added  recordkeeping 
requirements,  test  methoos  and  the 
once-in-always-in  provision. 

A  portion  of  the  rule  also  addresses 
the  CTG  requirements  for  emissions 
from  air  oxidation  processes  in  the 
synthetic  organic  chemical 
manufacturing  industry  (SOCMI)  and 
manufacture  of  high-density 
polyethylene,  polypropylene  and 
polystyrene  resins  (HDPPPR).  These 
portions  of  the  rule  are  applicable  only 


furtfaar  dlacuasloa  refer  to  the  August  14. 1991. 
FadsrsI  lAVixtvr  notice  (SS  FR  40264)). 


In  Harris  County.  TACB's  rule  applies  to 
all  vent  gas  streams  from  these 
processes,  whereas  the  CTGs  apply  only 
to  specific  vents.  The  following  revisions 
were  made.  The  exemption  limit  for 
VOC  emissions  from  SOCMI  air 
oxidation  processes  was  lowered  from 
30.000  parts  per  million  (ppm)  to  612 
ppm  to  require  additional  control;  the 
exemption  limit  for  VOC  emissions  from 
HDPPPR  manufactunng  was  lowered 
from  30.000  ppm  to  408  ppm. 

A  minor  administrative  error  was 
brought  to  EPA  8  attention  dunng  review 
of  the  revisions  Section  115.121(a)(3) 
contains  a  typographical  error:  The 
phrase    liquid  phase  polyethylene" 
should  be  "liquid  phase  polypropylene  ". 
as  consistent  with  the  CTG 
requirements.  Under  the  old  Regulation 
V  codification,  this  rule  was  correct 
however,  the  error  appeared  when 
Regulation  V  was  recodified  on 
December  8,  1989.  The  TACB  is  aware  of 
this  error  and  will  correct  it  dunng  the 
next  Regulation  V  revisions.  In  addition 
to  satisfying  the  Post-1987  SIP  call  and 
R.^CT  fix-up  requirements,  the  following 
portions  of  the  vent  gas  rule  are 
proposed  as  satisfying  Harris  County's 
Set  III  CTG  requirements  for  emissions 
from  air  oxidation  processes  in  SOCMI 
and  manufacture  of  HDPPPR: 
§§  n5.121(a)(3):  n5.122(a)  (2)  and  (3); 
115. 123(a);  115.125,  115.128;  115.127(a) 
(4);  and  115.129(a). 

Water  Separation.  5  115.131-139— The 
revisions  added  test  methods  to 
determine  compliance.  Recordkeeping 
requirements  were  added  to  require 
maintenance  of  records  sufficient  to 
demonstrate  continuous  compliance 
with  the  applicable  exemption  critiena. 
including  the  names  and  true  vapor 
pressures  of  all  materials  stored. 
processed  or  handled  at  the  affected 
facility  The  once-in-always-in  provision 
was  also  added. 

3.  Subchapter  Q  VOC  Marketir.g 
Operations 

Loading  and  Unloading  of  VOCs. 
§  115.211-219 — The  existing  rule 
required  that  no  avoidable  leaks  exist 
during  loading  or  unloading.  The 
revisions  clarify  that  no  liquid  or 
gaseous  leaks  as  detected  by  sight, 
sound  or  smell  shall  exist  during  loading 
or  unloading.  In  the  existing  SIP.  the 
requirement  for  leak  testing  gasoline 
tank  trucks  applies  in  Dallas,  Tarrant 
and  Harris  Counties;  this  notice  is 
proposing  approval  of  this  requirement 
for  El  Paso  County  as  well. 
Recordkeeping  requirements  were 
added  relating  to  gasoline  terminals, 
gasoline  bulk  plants,  and  the 
performance  of  vapor  recovery  systems. 
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Filling  of  CasoUne  Storage  Vessels 
(Stage  I)  for  Motor  Vehicle  Fuel 
Dispenser  Pacilibes.  115.221-229— 
Requiremenla  for  the  inspection  of  liquid 
leaks,  visible  vapors,  or  significant 
odors  from  gasoline  transfer,  and 
gasoline  tank  truck  leak  certification 
were  added.  Recordkeeping 
requirements  were  added  for  the  dates 
of  gasoline  delivery  to  the  despensing 
facility,  the  leak  test  certification 
number  of  each  delivery  vessel  and  the 
results  of  any  testing  conducted  at  the 
facility.  The  once-in-always-in  pro\ision 
was  also  added. 

Control  of  Volatile  Organic 
Compound  Leaks  from  Gasoline  Tank- 
Trucks,  115.234-239— The  existing  SIP 
rule  applies  in  Dallas.  Ta.'rant  and 
Hams  Counties;  this  notice  proposes 
approval  of  this  requirement  for 
Brazoria,  El  Paso,  Galveston.  lefferson 
and  Orange  Counties  as  well.  Method  27 
for  determining  vapor  tightness  of  the 
gasoline  delivery  tank  was  added  to  the 
testing  requirements, 

4.  Subchapter  D:  Petroleum  Refining  and 
Petrochemical  Processes 

Process  Unit  Turnaround  and 
Vaciium-Producing  Systems  in 
Petroleum  Refineries'  115.311-319— The 
revised  rule  specifies  that  vapors  from  a 
hotwell  must  be  burned  a*,  a  temperaturt 
of  1300  degrees  F  or  greattr  in  a 
smokeless  flare  or  a  direct-flame 
incinerator  with  at  least  90^  destruction 
efficiency.  Test  melhodb  and 
recordkeeping  requirements  were 
added.  The  exemption  from  control 
requirements  for  vacuum-producing 
systems  emitting  VOCs  equal  to  or  less 
than  100  pounds  per  day  was  repealed 

Fugitive  Emission  Control  in 
Petroleum  Refineries   n5.322-3::^>— 
Inspection  requirements  were  added  to 
annually  measure  all  valves  elevated 
more  than  two  meter  above  any 
permanent  structure,  and  the  emissions 
from  a  component  whene'.  er  a  potential 
leak  is  detected.  Inspection 
requirements  were  revised  to  have  pump 
seals  and  pipeline  valves  in  liquid 
service  measured  quarterly  instead  of 
annually.  An  evemption  .''rom  i  eriam 
monitoring  requirements  was  added  for 
pressure  relief  devices  connected  to  an 
operating  flare  header,  components  in 
continuous  vacuum  service,  storage  tank 
valves,  and  valves  that  are  not 
externally  regulated.  An  exemption  from 
inspection  requirem.e.its  was  added  for 
compressors  m  hydrogen  service  if  it  is 
demonstjated  that  the  percent  hydrogen 
content  can  be  reasonably  expected  to 
always  exceed  50%  by  volume  The 
control  requirements  section  was 
revised  to  add  a  cla.Hfication  for  valve 
closing  during  maintenance  operations 


The  exemption  for  two-tnce  valves  was 
deleted  and  the  exemption  level  for 
liquid  vapor  pressure  was  lowered  from 
0  147  pounds  per  square  mch  absolute 
(psia)  to  0044  psia.  Test  methods  were 
added. 

Fugitive  Emission  Control  in  Synthetic 
Organic  Chemical.  Polymer,  and  Resin 
and  Methyl  Tert-Butyl  Ether 
Manufactunng  Processes,  115  332-339 — 
The  revisions  add  methyl  tert-butyl 
ether  to  the  applicability  of  the  rule  end 
clanfy  the  valve  closing  sequence  dunng 
maintenance  operations  The  frequency 
of  measurement  of  pum.p  seals  and 
pipeline  vabes  in  liquid  service  was 
changed  from  annually  to  quarterly.  An 
ar.nuhl  measurement  requirement  for  all 
\  rtlves  elevated  more  than  two  meters 
above  any  permanent  structure  was 
added.  Testing  requirements  were 
added.  The  revised  rule  lists  certain 
pressure  relief  valves,  pumps  and 
compressors  that  are  exempt  from  the 
monitoring  requirements.  In  addition  to 
meeting  the  Post-1987  SIP  call  and 
RACT  fix-up  requirements,  this  rule  is 
being  proposed  as  meeting  the  Harris 
County  Set  III  CTC  requirement  for 
leaks  from,  synthetic  organic  chemical 
and  polyTner  manufacturing  equipment. 

Fugitive  Emission  Control  in  Natural 
Gas/Gasoline  Processing  Operations. 
i:5  342-349— The  Gov,?rnor  initially 
submitted  this  rule  on  March  29.  19R8. 
This  submittal  includi.ig  other 
Regulation  V  revisions,  was  intended  to 
satisfy  the  Set  III  CTG  requirements  for 
Harris  County  EPA  is  not  taking  action 
on  the  March  29. 1988,  submittal 
because  Regulation  V  has  been 
recodified,  substantially  revised  and 
resubmitted  since  that  date.  However,  in 
addition  to  meeting  the  Post-1987  SIP 
c  ill  and  RACT  fix-up  requirements.  EP.^ 
proposes  to  approve  section  115.342-349. 
submitted  on  March  5  19fl0,  and  the 
re\i.sinns  made  in  the  May  10,  1991. 
submittal,  as  satisfying  the  S*'t  III  CTG 
requirements  m  Harris  County  for 
equipment  leaks  from,  natural  khs/ 
gasoline  processing  pUnLs 

5.  Subchapter  K-  Solvent-Using 
Processes 

Degreasing  Process.  115.412-419 — The 
control  requirements  for  cold  cleaning 
clarified  that  if  a  solvent  spray  is  used, 
it  must  be  at  an  operating  pressure  of  10 
psig  or  less  as  necessary  to  prevent 
splashing  above  the  acceptable 
freeboard  Requirements  were  added  for 
two  additional  devices  to  be  used  by 
persona  utilizing  a  VOC  for  open-top 
vapor  cleaning;  A  solvent  level  sensor  to 
detect  if  tlie  solvent  le\Tl  drops  below 
acceptable  design  limits  and  a  vapor 
level  sensor  to  detect  if  the  vapor  level 
rises  above  acceptable  design  limits.  For 


open -top  and  conveyorized  degreasing. 
the  revised  rule  specifies  that  if  a 
refrigerator  chiller  is  used  as  ihe  control 
option,  it  must  be  capable  of  achieving 
85%  or  greater  control  of  VOC 
emissions.  Test  methods  and 
recordkeeping  requirements  were 
added.  The  3  pound  per  day  exemption 
for  Harris  County  was  removed;  the  550 
pound  per  day  exemption  no  longer 
applies  in  El  Paso  County 

Surface  Coating  Processes.  115.421- 
429— The  revised  rule  specifies  that  the 
limitations  of  the  rule  are  based  on  daily 
weighted  average  of  all  coatings 
delivered  to  each  "coating  line"  (with 
some  exceptions),  rather  than  to  each 
"application  system",  as  previotrely 
specified,  to  provide  for  line-by-line 
compliance.  The  definition  of  coating 
line  is  "an  operation  consisting  of  a 
series  of  one  or  more  roafinc  npplication 
system*  and  inciuamj,;  asvtciHifd  flash- 
off  area(s),  drying  an vi       -■  i      venjs) 
wherein  a  surface  ecu  iiig  i»  iipjiied, 
dried  or  cured".  The  coating  limits  for 
the  different  source  calegnrirs  were 
previously  expressed  in  u  .i»  <  i    pounds 
of  VOC  per  gallon  of  coatuig"  and  are 
now  expressed  in  units  of  "pounds  of 
VOC  per  gallon  of  solids".  All  coating 
limits  are  consistent  with  EPA  guidance. 

In  Dallas  and  Tarrant  Counties,  for 
VOC  emissions  from  coatings  or 
solvents  used  in  autoau>bile  or  truck 
refinishing.  the  assumed  transfer 
efficiency  from  all  application 
equipment  was  increased  from  30%  to 
65%.  That  is.  the  baseline  transfer 
efficiency  is  assumed  to  be  &5%;  credit 
for  improved  transfer  efficiency  would 
only  be  allowed  to  the  extent  that  a 
source  would  demonstrate  a  transfer 
e^iciency  in  excess  of  the  65%  baseline. 

The  once-in-always-in  provision  was 
added  to  this  rule.  The  phrase  "and 
exempt  solvents"  was  included  with 
"minus  water"  when  determining 
pounds  per  gallon  of  coating.  A 
requirement  to  perform  capture 
efficiency  tesbrtg  was  added  for  sources 
using  alternate  control  requirement  (e.g.. 
capture  and  control  systems).  The  CE 
testing  requirements  are  consistent  with 
EPA  guidance. 

Graphic  Arts  (Printing)  by 
Rotogravure  and  Flexographic 
Processes.  115.432-439— Test  methods 
and  recordkeeping  requirements  were 
added.  The  test  methods  section 
inchides  requirements  to  p**rfonn 
capture  efficiency  testing  fur  sources 
using  a  carbon  adsorption  or 
Incineration  system,  these  provisions 
are  consistent  with  EPA  guidance.  The 
once-in-always-in  provision  was  also 
added. 
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6.  Subchapter  F:  Miscellaneous 
Industrial  Sources 

Cutback  Asphalt.  115.512-513— 
Control  requirements  were  added 
banning  cutback  asphalt  during  the 
ozone  season  m  Brazoria,  El  Paso. 
Galveston,  Harris,  Jefferson  and  Orange 
Counties. 

Perchloroethylene  Dry  Cleaning 
Systems.  115.521-529— The  existing  SIP 
rule  allows  for  an  exemption  from 
control  requirements  for  facihties  where 
an  adsorber  cannot  be  accommodated 
because  of  inadequate  space  or  for 
facilities  with  inadequate  steam 
capacity  to  desorb  adsorbers.  These 
exemptions  were  eliminated  in  the  May 
5,  1990,  submittal.  Requirements  were 
added  for  recordkeeping  of  control 
equipment  maintenance,  results  of 
visual  leak  inspections  and  test  results. 

Pharmaceutical  Manufactxiring 
Facihties,  115.531-539— Control 
requirements  were  added  for  air  dryers, 
production  equipment  exhaust  systems 
and  loading  facilities.  Inspection 
requirements,  testing  requirements  and 
recordkeeping  requirements  were 
added.  The  once-in-always-in  provision 
was  added.  The  exemption  limit  in 
Dallas,  El  Paso  and  Tarrant  Counties 
was  lowered  from  550  pounds  per  day  to 
15  pounds  per  day.  PROPOSED 
ACTION':  EPA  proposed  to  approve 
revisions  to  the  Texas  SIP  submitted  by 
the  Governor  on  March  5. 1990;  July  18. 
:  :xxi;  May  16. 1991;  and  September  10, 
1991.  These  revisions  to  the  VOC  RACT 
rules  are  proposed  as  satisfying  the 
requirements  of  the  May  26, 1988,  SIP 
call,  the  RACT  fix-up  requirements  of 
section  182(a)(2)(A)  of  the  amended  Act. 
and  the  Set  III"CTG  requirements  for 
Harris  County.  The  proposed 
recodification  meets  the  requirements  of 
section  110  and  part  D  of  the  Clean  Air 
Act,  as  amended. 

Under  5  U.S.C.  section  605(b).  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 

Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Ozone,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q 


Dated:  March  5. 1992. 
loe  D.  Winkle, 

Acting  Regional  Administrator. 
(FR  Doc.  92-8565  Filed  4-13-92;  8:45  am] 
BtuJNO  cooe  teto-fio-M 
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Approval  and  Promutgation  of 
Implementation  Plans.  California  State 
r-npiementation  Plan:  Kern  County  Air 
Pollution  Control  District.  San  Diego 
County  Air  Poliu'.on  Controt  District, 
San  Joaquin  Vailey  Unified  A^r 
POi'ution  Controi  HistriCt 

AGENCY:  EJivironmental  Protection 

Aeency  (EPA). 

acton:  Notice  of  proposed  rulemaking. 

summary;  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  adopted  by 
the  Kern  County  Air  Pollution  Control 
District  (KCAPCD)  »  on  May  6. 1991;  the 
San  Diego  Coimty  Air  Pollution  Control 
District  (SDCAPCD)  on  December  4. 
1990;  and  the  San  Joaquin  Valley  Unified 
Air  Pollution  Control  District 
(SJVUAPCD)  on  April  11. 1991.  The 
California  Air  Resources  Board  (ARB) 
submitted  the  SDCAPCD  rule  to  EPA  on 
May  13. 1991.  The  KCAPCD  and 
SJVUAPCD  rules  were  submitted  by  the 
ARB  to  EPA  on  May  30. 1991.  These 
revisions  concern  KCAPCD  Rule  410.1, 
Architectural  Coatings:  SDCAPCD  Rule 
67.0,  Architectural  Coatings;  and 
SJVUAPCD  Rule  460.1.  Architectural 
Coatings.  All  of  these  rules  regulate 
volatile  organic  compound  (VOC) 
emissions  from  architectural  coatings.* 
EPA  is  proposing  to  approve  these 
revisions  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  Part  D  of  the  Clean  Air  Act 
as  amended  in  1990  (CAA). 
DATES:  Comments  must  be  received  on 
or  before  May  14. 1992. 
ADDRESSES:  Comments  may  be  mailed 
to:  Esther  Hill.  Chief.  Northern 
California.  Nevada  and  Hawaii 
Rulemaking  Section.  Air  and  Toxics 
Division.  Environmental  Protection 
Agency,  Region  9.  75  Hawthorne  Street, 
San  Francisco,  CA  94105. 


'  Ttie  portion  of  Kern  County  affected  by 
KCAPCD  Rule  410.1  Is  that  area  of  Kern  county  that 
lies  outside  of  the  San  Joaquin  Valley  Air  Basin  and 
IS  contained  within  the  Southeast  Desert  Air  Basin. 

•  Architectural  coatings  include  but  are  not 
limited  to:  ordinary  house  and  trim  paints,  lacquers, 
varnishes,  concrete  curing  compounds,  industrial 
maintenance  coatings,  stains,  primers,  sealers, 
undercoaters,  roof  coatings,  traffic  coatings,  and 
waterproof  sealers. 


Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rale 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

California  Air  Resources  Board, 

Stationary  Source  Division. 

Rule  Evaluation  Section, 

1219  "K"  Street, 

Sacramento.  CA  95814 

Kern  County  Air  Pollution  Control 

District. 
:-'M  M  Street,  Suite  275, 
Bakersfield,  CA  93301 
San  Diego  County  Air  Pollution  Control 

District, 
County  Administration  Center. 
1600  Pacific  Highway,  room  335, 
San  Diego.  CA  92101 
San  Joaquin  Co'unty  Air  Pollution 

Control  District. 
2314  Mariposa  Street, 
Fresno.  CA  93721 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Hodges.  Southern  Californ.a  and 
Arizona  Rulemaking  Section,  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency.  Region  IX,  75 
Hawthorne  Street.  San  Francisco,  CA 
94105.  Telephone:  (415)  -44-1188,  FTS: 
484-1188;  FAX:  (415)  744-1076. 

SUPPLEMENTARY  INFORMATION:  . 

Background 

On  .March  3.  1978.  EPA  promulgated  a 
list  of  ozone  nonattain.ment  areas  under 
the  provisions  of  the  Clean  Air  Act.  as 
amended  m  1977  (1977  CAA  or  1977  Act) 
that  included  the  SDCAPCD  and  the 
following  eight  air  pollution  control 
districts  ]APCDs):  Fresno  County  APCD, 
Kern  County  APCD^  Kings  County 
APCD.  Madera  County  APCD.  Merced 
County  APCD,  San  Joaquin  County 
APCD.  Stanislaus  County  APCD  and 
the  Tulare  County  APCD.  43  FR  8964,  40 
CFR  81.305.  44  FR  53081.  40  CFR  81.305. 
Because  the  SDCAPCD  and  the  eight  air 
pollution  control  districts  of  the  San 
Joaquin  Valley  Air  Basin  were  unable  to 
reach  attainment  by  the  statutory 
attainment  date  of  December  31, 1982, 
California  requested  under  section 
172(a)(2)  of  the  pre-amended  .'\ct,  and 
EPA  approved,  an  extension  of  the 
attainment  date  for  ozone  to  December 


'  At  thai  time.  Kerr.  Cnij- ty  included  portions  of 
two  air  basms:  the  San  loaquin  Valley  Air  Basin 
and  the  Sout.heast  Desert  Air  Basin.  The  San 
[oaquin  Vailey  Air  Basin  portion  of  Kem  County 
was  designated  as  nonattainment,  and  the 
Southeast  Desert  Air  Basin  por'ion  of  Kem  County 
was  designated  as  unclassified  S*'e  4n  CFR  81.305 
(1990). 


/* 
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31. 1987.*  40  CFR  52.238.  The  districts 
did  not  attain  the  ozone  standard  by  the 
approved  attainment  date.  On  May  2fl, 
1988,  EPA  notified  the  Governor  of 
California  that  the  SDCAPCD  and  the 
eight  districts  of  the  San  Joaqum  Valley 
.'\ir  Basin  portions  of  the  California 
State  Implementation  Plan  (SIP)  v^ere 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  [EPA's  SIP-Callj  On 
November  15, 1990,  the  Clean  Au"  Act 
Amendments  of  1990  fCAA)  were 
enacted.  Public  Lav\f  101-549,  104  Stat 
2399,  codified  at  42  US.C.  '401--671q.  L-- 
section  182(a)(2)(A)  of  the  CAA, 
Congress  statutorily  adopted  the 
requirement  that  nonattamment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACTj  rules  and 
established  a  deadline  of  May  15,  1991 
for  states  to  submit  corrections  of  those 
deficiencies. 

On  March  20,  1991.  the  San  Joaquin 
Vallev  Unified  Air  Pollution  Control 
District  (SIVL'APCD)  was  formed.  The 
bJVUAPCD  has  authority  over  the  San 
Joaquin  Valley  Air  Basin  which  includes 
all  of  the  above  eij^hl  counties  except  for 
the  Southeast  Desert  Air  Basin  portion 
of  Kern  County.  Thus,  Kem  County  Air 
Pollution  Control  District  fKCAPCD)  still 
exists,  but  only  has  authority  over  the 
Southeast  Desert  Air  Basin  of  Kern 
County. 

Section  182(a)(2)(A)  applies  to  pre 
enactment  section  107  non-attdinm.ent 
areas  that  were  designated 
nonattamment  upon  enactment  and 
classified  as  marginal  or  above  under 
section  181(a){l)  by  operation  of  law. 
Such  areas  must  adopt  and  correct 
R.'XCr  rules  pursuant  to  pre-amended 
section  172(b)  as  interpreted  in  pre- 
amendment  guidance.*  EPA's  SIP-Cali 
used  that  guidance  to  indicate  the 
necessary  corrections  for  specified 
nonattainment  areas.  SDCAPCD  and 
APCDs  found  in  the  San  Joaquin  Valley 
Air  Basin  (now  collectively  known  as 
the  SJVUAPCD]  were  subject  to  the 
RACT  fix-up  requirement  and  the  May 
15,  1991  deadline.« 


♦  This  extensiDn  W3«  not  requested  for  Kem 
County.  Thus.  Kem  County's  attainment  date 
remained  Uecember  31  1982 

'  Among  other  thinifs,  the  prp-a.Tiend.-nent 
guidance  consists  of  those  portion*  of  the  proposed 
Po8t-1987  ozone  and  carbon  monoxid"  pclicy  that 
concern  R.ACT.  52  FR  45044  (November  24.  198'); 
'Issues  Relatmjj  to  VOC  Regulation  Cutpoir.ts, 
Deficiencies,  and  Deviations  Clarfication  to 
appendix  D  of  .Noven-ber  24,  198'  Federal  Register 
Notice"  (Blue  Bock)  lnof.:.p  of  avaiiabihty  was 
published  in  the  Federal  Register  on  May  25.  I'JbS): 
and  the  existing  control  technique  guidelines 
(CTGs). 

•  Upon  the  date  of  enactment  of  the  amendments, 
the  designation  of  the  San  Joaquin  Air  Basin  as 


The  State  of  California  submitted 
many  new  and  revised  rules  to  EPA  for 
incorporation  into  its  SIP  on  May  13 
i;->91  {including  SDCAPCD  Rule  67,0,; 
and  May  30.  1^191  (including  KCAPCD 
Rule  410.1  and  SIVL'APCD  Rule  460.1). 
This  notice  addresses  EPA's  proposed 
action  for  KC.^PCD  Rule  410  1 
Architectural  Coatings;  SJVIIAPCD  Rule 
460  1.  Architectural  Coatings,  and 
SDCAE'CD  Rule  67.0.  Architectural 
Coatings  These  submitted  rules  were 
found  to  be  complete  on  July  in  1991 
pursuant  to  EPA's  completeness  criteria 
S(  t  forth  in  40  CFR  part  51,  Appendix  V^ 
and  are  being  proposed  for  anproval 
into  the  SIP 

KC.\PCD  Rule  410  1   SDCAPCD  Rule 
67.0,  and  SjVL'APCD  Rule  460.1.  all 
control  the  emission  of  volatile  organic 
compounds  (VOCs)  from  architectural 
coating  operations  VOCs  contribute  to 
the  production  of  ground  level  ozone 
and  smog.  SDC/Vl^CD  Rule  67.0.  was 
orginially  adopted  as  part  of  the 
district's  effort  to  achieve  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  and  has  been  revised  in 
response  to  EPA  s  SIP-Call  and  the 
section  182(a)(2)(A)  CVA  requirement. 
KCAPCD  Rule  410  1  was  orginially 
adopted  as  part  cf  KCAPCD's  effort  to 
achieve  the  National  Ambient  Air 
Quality  standard  (NAAQS)  for  ozone 
and  has  been  revised  in  response  to 
EPA's  SIP-Call.  SJVUAPCD  Rule  460.1  is 
a  new  rule  adopted  in  response  to  EPA's 
SIP-Ca!l  and  the  section  182{aK2)(A) 
CA.^  requiremient.  In  addition. 
SJVUAPCD  Rule  460.1,  was  adopted  to 
unify  and  replace  the  existing 
architectural  coating  rules  in  the  eight 
air  pollution  control  districts  of  the  San 
Joaquin  Valley  Air  Basin.  The  following 
is  EPA's  evaluation  and  proposed  action 
for  KCAPCD  Rule  410.1,  SDCAPCD  67.0. 
and  SJVUAPCD  Rule  460  1. 

EPA  Evaluation  and  Proposed  Ai  turn 

In  determining  the  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  as  found 
in  section  110  and  Part  D  of  the  C.\A  40 
CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action. 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote  5. 


Am<ong  those  provisions  is  the 
requirement  that  a  \'OC  t:i\>'  must,  at  a 
'\.r/.'T:irv.   ;irc\  ifif^  '"ur  ;'"i 
a;p;eiri>T;i,i!ir<n  nf  rt>,i».on.jL<ly  available 
control  technology  (RACT)  for 
stationary  sources  of  VOC  emissions. 
This  requirement  was  carried  forward 
from  the  pre-amended  Act. 

For  the  purpose  of  assisting  states  and 
local  districts  in  developing  RACT  rules. 
EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents 
that,  based  on  the  underlying 
requirements  of  the  Act.  specified  that 
presumptive  norms  for  what  is  RACT  for 
specific  source  categories.  However, 
while  these  CTG's  represent  RACT  for  a 
variety  of  categories,  for  some  emission 
categories,  such  as  architectural 
coatings.  EPA  did  not  publish  a  CTG  *. 

While  the  EPA  has  not  developed  a 
CTG  for  architectural  suggested  control 
measure  (SCM)  for  the  architectural 
coatings  category.  The  SCM  was 
developed  by  the  California  Technical 
Review  Group  (TRG)*  in  close 
cooperation  with  the  paints  and  coalings 
industry.  The  SCM  built  upon  previous 
architectural  coating  model  rules 
adopted  by  ARB  in  1977  and  1985.  EPA 
supported  the  ARB's  adoption  of  the 
SCM  as  demonstrating  progress  toward 
attainment  of  the  NAAQS  for  ozone  and 
as  representing  standards  which  are 
technically  and  economically 
feasible  '". 


nonattainment  continued  under  section  107(dJ  and 
the  county  was  classified  by  operation  of  law, 
pursuant  to  section  181(a).  See  56  56694  (November 
e.  1991). 

''  EPA  Has  since  adopted  completeness  criteha 
pursuant  to  section  110(k)(l)(A)  of  the  amended  Act. 
See  56  FR  42216  (August  28, 1991). 


*  EPA  has  not  developed  a  Control  Technique 
Guideline  (CTG)  for  architectural  coatings  As  . 
required  under  section  183(e)  of  the  CAA.  EPA  w 
investigating  the  develofmient  of  a  CTG  or 
regulations  for  consumer  and  coounercial  prodacts. 
which  will  include  punts,  coatings,  and  solvents 
(e.g.,  architectural  coatings) 

*  The  TRG  is  a  statewide  regulatory  workgroup 
comprised  of  representatives  from  the  Air 
Reaources  Board,  vanous  California  air  pollution 
control  districts,  and  the  federal  Enviranmcntal 
Protection  Agency  In  California,  the  TRC  has  been 
instrumental  m  assisting  the  Ai^  and  vanous  air 
poUuUon  control  distncis  with  the  development  of 
control  strategies  which  represent  RACT  for  a 
variety  of  pollutants,  including  various  VOC 
categories 

' "  Although  EPA  did  not  use  the  SCM  criteria  as 
its  tMsis  for  determining  whether  Part  D 
requirements  were  met,  each  of  the  proposed  rules 
does  deviate  from  the  requirements  in  the  SCM 
These  changes  include:  (1)  inclusion  or  retenUon  of 
Quick  Dry  specialty  coatings:  and/or  (2)  failure  to 
include  some  or  all  future  effective  dates  for 
implementation  of  lower  VOC  standards  for 
specialty  coatings:  and/or  (3|  failure  to  include 
various  adminstrative  requirements.  However, 
despite  the  lack  of  strict  adherence  to  the  SCM.  all 
of  the  proposed  rules  should  achieve  increased 
emission  reductions  over  the  existing  SIP 
architectural  coatiiig  rule*.  Further  more,  these  rules 
contain  revisions  that  should  greatly  improve  their 
enforceability 
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SDCAPCD  Rule  6-  0,  SIVUAPCD  Rule 
460  1   ar.d  KCAPCD  Rule  410.1  replace 
e X  s':r  2  --  r.:tectural  coating  rules  and 
irc  .  :e  ""e  following  revisions  from  the 
c  ---'"r.t  SIP  rules: 
— 'v  OC  standards  for  specialty  coatings 

previously  exempt  from  the  rales; 
—Technology-forcing  future  effective 

limits  for  certain  specialty  categories; 
—New  specialty  coating  categories  and 
associated  VOC  limits  have  been 
added; 
— Added  requirements  for  the 

identification  and  labeling  of  coatings; 
— New  definitions  have  been  added  and 

some  existing  definitions  clarified; 
—Specification  of  test  methods  to 

determine  compliance; 
—The  elimination  of  the  expired  small 

business  exemption; 
—The  addition  of  storage  and  cleanup 

requirements; 
— Coatings  are  required  to  meet  the 
most  restrictive  standard  based  on 
manufacturers  labeling  and 
advertising  statements; 
—Revision  of  VOC  is-finition  for 
consistency  w:'.-:  EPA  requirements. 
SDCAPCD  3  Rule  87.0,  Architectural 
Coatings,  differs  from  the  above  in  that 
:t  does  not  contain  the  technology- 
forcing  future  effective  limits  for 
specialty  coatings  contained  in  the  other 
rules  in  this  noUce.  SDCAPCD's  Rule 
67.0  also  does  not  contain  cleanup  and 
storage  requirements. 

EPA  has  evaluated  KCAPCD  Rule 
410.4.  SDCAPCD  Rule  67.0,  and 
SIVU.\PCD  Rule  460.1  for  consistency 
with  the  CAA,  EPA  regulations  and  EPA 
policy  and  has  found  that  the  revisions 
correct  deficiencies  previously  identified 
by  EPA.  Therefore,  SDCAPCD's  Rule 
67.10  is  being  proposed  for  approval 
under  section  110(k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  Part  D. 

Under  section  110(k)(3)  and  Part  D  of 
the  CAA.  EPA  is  proposing  to  approve 
KCAPCD  Rule  410.1,  SDCAPCD  Rule 
67  0,  and  SIVUAPCD  Rule  460.1  because 
they  are  consistent  with  the  1990  Clean 
Air  Act  Amendments.  4C.  CFK  part  51, 
and  SPA  policy. 

Nothing  in  this  action  should  be 
constured  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for  a 


revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Regulatory  Process 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  entities.  (See  46 
FR  8709.) 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  Section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone, 
Hydrocarbons,  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C  7401-7671q. 
Dated:  March  31, 1992. 
]ohn  Wise, 

Acting  Regional  Administrator. 

[FR  Doc.  92-8562  Filed  4-13-92:  8.45  am] 
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40  CFR  Part  799 

(OPP'^'S 42016B    f'R-  4053-91 

Aryl  P'icsP'^-a*e  B^ase  Sto^^xs: 
Extension  o?  PuDi'c  CoT-ment  Period 

AQEMCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
comment  period.  


summary:  EPA  is  extending  the 
c_"i.T.e-it  period  for  the  proposed  test 
rule  for  the  "Aryl  Phosphate  Base 
Stocks'*  category  published  in  the 
Federal  Register  of  January  17, 1992.  The 
extension  responds  to  a  request  by  the 
Chemical  Manufacturers  Association 
(CMA)  for  additional  time  to  prepare 
written  comments  on  this  complex 
proposal. 


dates:  Submit  written  comments  on  or 
before  [uly  16. 1992.  If,  by  July  16,  1992. 
persons  request  an  opportunity  to 
submit  oral  comments,  EPA  will  hold  a 
public  meeting  on  this  rule  in 
Washington.  DC. 

ADDRESSES:  Submit  written  comments. 
identified  by  the  document  control 
number  [OPPTS-42038A),  in  triplicate 
to;  TSCA  P-ubhc  Docket  Office  [TS-793). 
rm.  NE-G004.  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460. 

A  public  version  of  the  administrative 
record  supporting  this  action  {with  any 
confidential  business  information 
deleted)  is  available  for  inspection  at 
the  above  address  from  8  a.m.  to  noon, 
and  1  pm.  to  4  p.m..  Monday  through 
Friday  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  .Acting  Director, 
EnMronmenta!  .Assistance  Divisirn  (TS- 
~'-^:.  Office  of  Pollution  Prevention  and 
Tcxics.  rm.  E-543B,  401  M  St..  SW.. 
W  ashington.  DC  20460.  (202]  554-1404, 
TDD  (202j  5.54-0551. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  test  rule  published  m 
the  Federal  Register  of  January  I'',  1992 
(57  FR  2138)  with  reporting  and 
recordkeeping  requirements  on  the 
testing  of  the  'Aryl  Phosphate  Base 
Stocks"  category  for  chemical  analysis. 
reproductive  toxicity,  neurotoxicity, 
developmental  toxicity,  subchronic 
to'^icity,  chronic  Daphnia  toxicity,  fish 
early  life  stage  toxicity,  microcosm 
effects  and  aerobic  and  anaerobic 
biodegraddtion.  EPA  received  a  request 
from  CMA  for  a  90-day  extension  of  the 
comment  period  on  this  rule  to  July  16, 
1992  because  of  the  complexity  of 
certain  aspects  of  the  rule,  EPA  believes 
the  request  to  be  reasonable  and  agrees 
to  this  extension  for  public  comment. 
EP.A  also  extends  the  period  of  time  to 
request  a  public  meeting  on  this 
proposed  test  rule  to  July  16,  19*^2. 

Authority:  15  U  S  C.  2603. 

Datpd'  Aprils,  1992, 

David  A.  Greenwood, 

Director.  Office  of  Pollution  Prevention  and 

Toxics. 

(FR  Doc  92-8560  Filed  4-13-92;  8:45  am] 
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"Hus  section   of   the   FEDERAL   REGtSTER 
contarns  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notjces  of  heanrvgs  arKJ 
irtvestigations,   commitlee  meetings,   ageno 
decistons  and  rulings,   delegations  o« 
authority,   filing  of  petitions  and 
applications  and  agency  statements  ol 
Ofgancation  and  functions  are  exanriples 
of  dO'^uments  appeemog   in  tfws  section 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Exemption  From  Appeal, 
Hume  Lake  Ranger  District,  Sequoia 
National  Forest,  CA 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  exemption  from 
appeal,  Hume  Lake  Ranger  District 
Sequoia  National  Forest. 

summary:  The  Forest  Service  is 

exempting  from  appeal  the  decisions 
resulting  from  the  Eshom  Point  Insect 
Salvage,  Bear  Trap  Insect  SaK  age.  and 
the  Horse  Corral  Insect  Salvage 
analyses.  These  environmental  aiiaiyses 
are  being  prepared  in  response  to  the 
severe  timber  mortality  in  the  Eshcn:. 
Stony,  and  Horse  compartments  in  the 
Hume  Lake  Ranger  District,  Sequoia 
National  Forest.  The  unusual  mortality 
is  being  caused  by  drought  and  related 
insect  infestation.  The  Eshom  Point 
analysis  area  is  vwithin  the  Eshom  and 
Pierce  Creek  watersheds,  and  adjacent 
to  Kings  Canyon  National  Park.  The 
Bear  Trap  analysis  area  is  withm  the 
Woodward  and  Stony  Creek  (that 
portion  outside  of  Jennie  Lakes 
Wilderness)  Watersheds,  adjacent  to 
Kings  Canyon  and  Sequoia  National 
Parks.  The  Horse  Corral  analysis  area  is 
within  the  Horse  Corral  and  Lightning 
Creek  (the  portion  outside  of  Agnew 
Roadless  Area)  watersheds  adjacent  to 
the  Sequoia  and  Kings  Canyon  National 
Parks,  the  Jennie  Lakes  Wilderness,  and 
Agnew  Roadless  area. 

There  are  currently  much  higher  than 
normal  levels  of  tree  mortality  occurring 
throughout  the  Sequoia  National  Forest 
as  p  result  of  six  consecutive  years  of 
below  normal  precipitation.  The  Hume 
Lake  District  is  proposing  tractor  and/or 
helicopter  harvest  of  1.0  million  board 
feet  (MMBF)  on  2,000  acres  ia  the  Eshom 
Point  Insect  Salvage  analysis,  and 
tractor  harvest  of  1.0  MMBF  on  2,000 
acres  under  the  Bear  Trap  Inso'  t 


Salvage  and  2,0  MMBF  on  1.500  acres  in 
the  Hor.'.e  Corral  Insect  Salvage 
analysis  .No  new  road  construction  or 
road  reconstruction  is  planned  in  any  of 
ihe  analysis  areas  All  a.^eas  are  within 
the  Genera!  Forest  Zone  as  delineated 
by  the  Sequoia  National  Fcrest  Land 
and  Resource  Management  Plan.  An 
important  analysis  feature  is 
coordination  with  recreaction  in  the 
Stony  Compartment  m  the  Bear  Trap 
Insect  Salvage  analysis 

The  drought  has  caused  high  degree  of 
stress  within  the  trees,  which  reduces 
their  natural  defense  mechanisms  and 
weakens  them  to  the  extent  that  they 
iirc  now  predisposed  to  attack  by  bark 
and  engraver  beetles.  Trees  killed  by 
insect  attack  deteriorate  very  rapidly. 

Prompt  removal  of  the  dead  and  dying 
limber  minimizes  value  and  volume  loss. 
Any  unnecessary  delays  of  the  proposed 
salvage  sales  would  delay  harvesting 
until  the  1993  logging  season  which 
could  decrease  the  value  by  as  much  as 
$200,000  In  addition,  excessive  numbers 
of  dead  trees  produce  hea\'y  fuel 
concentrations,  which  makes  wildfire 
control  extremely  difficult. 

The  decision  for  the  proposed  projects 
are  scheduled  to  be  issued  in  mid-May. 
June,  and  July  1992.  If  projects  are 
delayed  because  of  appeals  (delays  can 
bf  up  to  100  days,  with  an  additional  15- 
20  days  for  discretionary  review  by  the 
Chief  of  the  Forest  Service),  it  is  likely 
that  the  projects  could  not  be 
Implemented  this  field  season.  This 
w^ould  result  in  the  substantial  monetary 
loss. 

Pursuant  to  36  CFR  2i:.4ia){ll),  it  is 
my  decision  to  exempt  from  appeal  the 
decisions  relating  to  the  harvest  and 
restoration  of  lands  affected  by  drought- 
induced  timber  mortahty  in  the  Eshom, 
I''ierce  Creek,  Woodward,  Stony  Creek. 
Horse  Corral  and  Lightning  Creek 
watersheds  of  the  Hume  I^ke  Ranger 
District,  Sequoia  National  Forest  The 
environmental  documents  being 
prepared  will  address  the  effects  of  the 
proposed  actions  on  the  environment, 
will  document  public  involvement,  and 
Will  address  the  issues  raised  by  the 
[mblic 

Revised  36  CFT^  part  217  appeal 
regulations  are  currently  being 
proposed.  Project  decisions  made  after 
revised  regulations  become  effective 
would  be  subject  to  those  revised 
regulations.  This  would  mean  that  there 
18  a  possibility  that  some  of  the 


proposed  projects  would  require  a  new 
notice  in  the  Federal  Repstnr. 

EFFECTIVE  DATE:  This  Uetision  is 
effective  April  14, 1992. 

FOB  FURTHER  INFORMATION  CON  -  fcC 
Questions  about  this  decision  stiLiuid  be 
addressed  to  DeAnn  Zwight  Timber 
Management  Appeals  Coordinator. 
Pacific  Southwest  Region,  USDA  Forest 
Service.  630  Sansome  Street  San 
Francisco.  CA  94111.  (415)  705-2842.  or 
to  Sandra  Key,  Forest  Supervisor. 
Sequoia  National  Forest,  900  W.  Grand 
Ave..  Poterviile.  CA  93257.  (209)  784- 
1500. 

SUf>f>"..EMENTARV  INFORMATION:  The 

er.vLi-'.rirnent  and.ybes  :_:  ii'as  proposal 
will  be  documented  in  the  Eshom  Point 
Insect  Salvage,  Bear  Trap  Insect  Salvage 
and  Horse  Corral  Creek  Insect  Salvage 
environmental  documents,  A  public 
involvement  notice  was  pubhshed  in  the 
PortervUle  Recorder  on  February  14. 
1992  to  determine  the  issues  to  be 
addressed  in  the  environmental 
analyses.  Additionally,  letters  were 
mailed  to  representatives  of  various 
environmental  groups  and  the  timber 
industry,  to  provide  information  on  the 
projects  and  to  generate  public  issues 
and  concerns.  The  project  files  and 
related  maps  are  available  for  public 
review  at  the  Hume  Lake  Ranger 
District  35860  East  Kings  Canyon  Road. 
Dunlap.  CA  93621. 

The  catastrophic  damage  presently 
occurring  in  the  Eshom,  Pierce  Creek. 
Woodward,  Stony  Creek,  Lightning 
Creek  and  Horse  Corral  watershed 
involves  approximately  20.000  acres. 
Within  this  area,  approximately  5.500 
acres,  with  an  associated  4.0  MMBF.  is 
presently  being  analyzed  for  salvage  in 
three  sales.  The  value  to  the  Forest 
Service  of  the  salvage  volume  is 
estimated  at  $400,000.  This  figure  does 
not  include  the  many  jobs  and 
thousands  of  dollars  in  benefits  that  are 
realized  in  related  service,  supply,  and 
construction  industries.  Fresno  and 
Tulare  Counties  will  share  25%  of  the 
selling  value  for  any  of  the  timber  that  is 
salvaged  in  a  commercial  timber  sale. 
Rehabilitation  and  restoration  measures 
will  be  necessary  for  watershed 
protection,  erosion  prevention  and  fuels 
reduction. 

The  proposals  are  not  expected  to 
adversely  affect  snag  or  old-growth 
dependent  wildlife  species.  Initial 
review  indicates  that  post-harvest  snag 
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numbera  will  approximate  the  Forest 
Pian  Standard  and  C^-uideiine  of  15 
snags  per  acre  No  Wiid  and  Scenic 
rivers,  wetlands,  wilderness  areas, 
roadless  areas,  or  threatened  cr 
endangered  species  are  within  the 
proposed  project  areas. 

Dated:  .April  7,  199Z 
Ronald  E.  Stawart,  | 

fl°y,'c."a.  Forester 

;FR  Doc  92-«S32  Filed  4-13-92;  8:45  am) 

•tUJMQ  coot  t4tO-lMI 

Motorized  V«h)cte  Us«.  Satem  and 
Potosl  Ranger  Districts,  Mart  Twain 
National  Foreat;  Crawford,  Dent.  Iron, 
Reynolds,  Shannon  and  Waahmgton 
Counties,  MO 

AQE»#CYt  Forest  Service.  USDA. 
action:  Revised  notice  of  intent  to 
{.'eDare  an  environmental  impact 
statement  (Original  notice  of  intent  was 
published  September  16,  1991  P"R  Vol  56, 
No.  179  p.  46764.) 

SXjmnAPrr.  The  Forest  Service.  I'SDA, 
will  prepare  an  environmental  impact 
statement  (EIS]  to  analyze  a  range  of 
alternatives  regarding  the  use  of 
motonzed  off  highway  vehicles  (OHV) 
on  National  Forest  System  lands  within 
the  adjacent  Sa'em  and  Potosi  Ranger 
Districts,  Mark  Twain  .National  Forest, 
in  response  to  various  public  demands 
including  no  motorized  off  highway 
vehicle  use. 

DATES:  Further  comments  concerning 
tne  scope  of  the  analysis  should  be 
received  in  writing  by  April  30, 1992. 
ADDRESSES:  Send  written  commenta 
concerning  the  scope  of  the  analysis  to 
Darsan  War^g.  Forest  Supervisor's 
Of~.ce.  401  Fairgrci-nds  Road,  RoUa.  MO 
65401. 
FOB  FURTHER  IKFOflMATlOH  CONTACT: 

Da.'san  Wang,  Recrea'jon  Specia.ist 

(314)  364-4621. 

SUPPttMeMTARY  IHFtXWdATIOM:  The 

purpose  of  the  proriosed  action  is  to 
respond  to  expressed  public  demands 
for  motonzed  use  ^y  all-terrain  vehicles, 
motorcycles,  dune  :)UKgies.  and  4x4 
dnve  off  hignway  v^hxles  ovpr  parts  of 
the  adioinmg  Salem  Ranger  Distnct  and 
Potosi  Ranger  Distnct.  The  option  of  no 
motorized  off  highway  vehicles  will  be 
considered.  Consideration  of  motorized 
'rails  for  .A TVs  and  motorcycles  has 
been  underway  or  both  Districts  for 
some  time.  There  has  bfen  previous 
scoping  initiatives  by  both  Districts.  The 
information  gathe'^ed  is  relevant  to  the 
decision  to  be  made  and  will  be  used 
along  witn  any  new  comments  or 
information  receued  by  Apnl  30.  1992. 
In  Apnl.  199(].  both  Distncts  issues 


separate  decisions  based  on  the  NEPA 
process  to  establish  an  ORV  trail.  Both 
decisions  were  appealed  and 
subsequently  withdrawn  by  the 
Deciding  Officers.  Off  highway  motor 
vehicles  have  been  extensively  used  on 
both  Districts  in  tbe  past  and  presently 
Under  the  Forest  Plan,  the  Forest 
Service  transportation  system  and 
designated  OHV  trails  are  available  for 
OHV  use  unless  closed  to  this  type  use 
on  specific  roads.  Cross-country  use  is 
prohibited.  Unauthonzed  use  has  been  a 
problem  with  the  proliferation  of  OlfVs. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Envirorimental  Protection 
Agency  (EPA)  and  to  be  available  for 
pubhc  review  by  October.  1992.  At  that 
time  copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and  comment. 
EPA  will  publish  a  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  draft  EIS 
will  be  60  days  from  the  date  the  EP.-^ 
publishes  the  notice  of  availability  in  the 
Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
this  early  stage  of  public  participation 
and  of  several  court  ndings  related  to 
public  participation  In  the 
envirormiental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v. 
NRDC,  435  U.S.  519,553  (1978).  Also, 
environmental  objections  that  could 
have  raised  at  the  draft  stage  may  be 
waived  or  dismissed  by  the  court  if  not 
raised  until  after  completion  of  the  final 
mS.  City  ofAngoon  v.  Model  803  F.2d 
1016, 1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F  Supp 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  these  proposed 
actions  participate  by  the  close  of  the 
eo-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
final  EIS. 

To  be  most  helpful,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternatives  discussed  (see  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1502.3). 

The  fmal  EIS  is  scheduled  to  be 
completed  by  February,  1993.  In  the  fmal 


EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period  that 
pertain  to  the  envirorunental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a  decision 
regarding  the  proposal.  The  Forest 
Service  is  the  lead  agency.  B.  Eric  Morse 
is  the  responsible  official.  As  the 
responsible  official,  he  will  decide 
which,  if  any,  of  the  alternatives  will  be 
implemented.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Appeal  Regulations  (38 
CFR  part  217). 

Dated:  .April  7.  1992. 
B.  Eric  .Mor«e, 
Forest  Supenisor. 
[FR  Doc  92-8531  Fil«d  4-13-92;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Internationa*  Trade  Admlnistratton 

(A-351-«05) 

Frozen  Concentrated  Orange  Juice 
From  Brazii;  Final  Resutts  and 
Termination  In  Part  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration/ 
Department  of  Commerce. 

ACTtON:  Notice  of  final  results  and 
termination  in  part  of  antidumping  duty 
administrative  review. _____^ 

SUMKIARY:  On  February  3,  1992,  the 
Department  of  Commerce  published  the 
prelimmary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
frozen  concentrated  orange  juice  (FCOj) 
from  Brazil.  The  review  covers  two 
producers  and/or  exporters  of  this 
merchandise  to  the  United  States  and 
the  penod  May  1,  1990  through  Apnl  30, 
1991.  We  determine  the  weighted- 
average  dumping  margins  for  both 
respondents.  Frutropic  and  Branco  Peres 
Citrus,  during  this  period  to  be  zero. 
Because  Citrosuco  Paulista,  Cargill 
Citrus  Ltda..  Coopercitrus  Industrial 
Frutesp.  and  Montecitrus  Trading  were 
revoked  from  the  antidumping  duty 
order  in  the  final  results  of  the  last 
review  (56  FR  52510;  October  21. 1991), 
we  are  terminating  the  review  with 
respect  to  those  four  firms.  Because 
Bacitrus  Agro-lndustria  is  a  subsidiary 
of  Citrosuco  PauHsta  and  exports  no 
FCOj  under  its  own  name,  we  are  also 
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terminating  the  review  with  respect  to 

Bacitrus.  In  addition.  Citrovaie.  another 
company  for  which  a  review  was 
requested  and  initiated,  made  no  saies 
of  FCO]  to  the  United  States  dunng  thf 
review  period  We  gave  interested 
parties  an  opportunity  to  comment  on 
our  preliminary  results.  We  received  no 
comments.  The  final  results  of  review 
remain  unchanged  from  those  presented 
in  our  preliminary  results. 

EFFECTIVE  DATE:  April  14,  1992 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Pia  or  Michael  Rollin.  Office  of 
Countervailing  Compliance. 
international  Trade  Administration,  U.S. 

Department  of  Commerce,  Washington. 
DC  20230:  telephone  (202)  d^^-Z'Sfi. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  May  1991.  Florida  Citrus  Mutual, 
the  petitioner,  and  five  respondents 
requested  an  administrative  review  of 
the  antidumping  duty  order  on  frozen 
concentrated  orange  |uice  from  Brazil 
(52  FR  16426;  May  5,  1987)  We  initiated 
the  review,  covering  the  period  May  1, 

1990  through  April  30,  1991.  on  June  18, 

1991  (56  FR  2~943),  On  February  3.  1992. 
the  Department  of  Commerce  (the 
Department)  published  m  the  Federal 
Register  (57  FR  39951  the  preliminary 
results  of  I's  administrative  review. 
Because  four  respondents.  Cargi!!  Citrus 
Ltda.,  Citrosuco  Paulista.  Coopercitrus 
Industnal  Frutesp,  and  Montecitrus 
Trading,  were  revoked  from  the 
antidumping  duty  order  in  the  final 
results  of  the  last  review  (56  FF  52510; 
October  21.  1991),  the  Departm.ent  is 
terminating  the  review  of  their  sales  for 
this  period  Because  Bacirrus  .'\gro- 
Lndustria  is  a  subsidiary  of  Cit.'-osuco 
Paulista  and  exports  no  FCOI  under  its 
own  name,  we  are  terminating  the 
review  with  respect  to  Bacitrus. 
Citrovaie  made  no  sales  of  FCO)  to  the 
United  States  dunng  the  review  period 
The  Department  has  now  conducted  the 
renew  for  the  remaining  two 
companies,  Frutropic  and  Branco  Peres 
Citrus,  m  accordance  with  section  751  of 
the  Tanff  Act  of  1930  (the  Act). 

Scope  of  the  Review 

Imports  covered  by  the  revievv  art- 
shipments  of  frozen  concentrated  orarige 
juice  (FCO))  from  Brazil.  The 
merchandise  is  currently  classifiable 
under  item  2t)09.11  00  of  the  Harrr.nnized 
Tariff  Schedule  [YnS].  The  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes  Tne  written 
description  remains  dispositive. 


Final  Results  of  the  Review 

The  final  results  of  our  re'.  :ev\  are  the 
same  as  those  presppted  in  thf 
preliminary  results  of  review,  and  vse 
determine  the  weighted-average  margins 
for  the  period  Mhv  l   1^90  through  April 
30,  1991  to  be: 


Manufadurer/Fitpofter 

Margin 
(percent) 

Brancc  Peres  -Jtrus  S  .A      

Frutropic  SA _ 

zara 

ZMO. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  of  this 
administ'ative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
Withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Tariff  Act:  (1)  Because  the  margins 
were  zero  for  Frutropic  S.A.  and  Branco 
Peres  Cirtrus  S  A  .  no  cash  deposit  will 
be  required  of  those  firms;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review, 
but  covered  in  previous  reviews  or  the 
original  less-than-fair-value 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  companv -specific  rate 
pubhshed  in  the  final  results  or  final 
determination  covering  the  most  recent 
period;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  previous 
reviews,  or  the  original  investigation, 
but  the  manufacturer  is,  the  cash  deposit 
rate  will  be  that  established  for  the 
manufacturer  of  the  merchandise  In  the 
final  results  of  this  review,  or  if  not 
covered  in  this  review,  the  most  recent 
period  or  the  ongina!  investigation;  and 
(4)  the  cash  deposit  rate  for  any  future 
entries  from  all  other  manufacturers  or 
exporters  who  are  not  covered  in  this  or 
prior  administrative  reviews,  and  who 
are  un.'-elated  to  the  reviewed  firm  or 
any  preMously  reviewed  firm,  will  be 
zero,  as  established  in  the  final  results 
of  this  administrative  review.  This  zero 
rate  represents  the  absence  of  dumping 
margins  for  any  firm  in  this 
administrative  review  (whose  shipments 
to  the  United  States  were  reviewed). 
These  deposit  requirements/waivers, 
when  imposed,  shall  remain  in  effect 


until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22  and  353.25. 

Dated:  April  6. 1992. 

Alan  M.  Dunn, 

Assistant  Secretary- for  Import 
Administration. 

(FR  Doc  92-8564  Filed  4-1^-92:  8.45  am] 
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(nternationat  TraOe  Admintstratior 

IA-MC>-''eiG  A.. sB:3-ei5) 

Postponement  oi  Prelimiaary 
Antidumping  Duty  Determinations. 
Certain  Welded  Stainless  Stee*  Pipes 
From  the  Republic  of  Korea  a.nc 
Taiwan 

aoency:  Import  Administration, 
International  Trade  Administration. 
Commerce, 

EFFECTIVE  DATE:  .April  14    10Q? 

FO«  FURTHER  INFORMATION  CON  T  AC 

Kate  Johnson,  Office  of  Antidumping 
Investigations.  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  at  (202)  377- 
883C 

POSTPONEMENT;  On  April  2, 1992. 
Avesta  Sandvik  Tube.  Inc.,  Bristol 
Metals.  Damascus  Tubular  Products. 
Trent  Tube  Division  of  the  Crucible 
Materials  Corporation  and  the  United 
Steelworkers  of  America,  petitioners  in 
these  investigations,  requested  that  the 
Department  postpone  the  preliminary 
determinations  in  accordance  with 
section  733(c)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act)  (19  U.S.C. 
1673b{c)(l)).  We  fmd  no  compeUing 
reasons  to  deny  the  request  and  are, 
accordingly,  postponing  the  date  of  the 
preliminary  determinations  until  not 
later  than  May  27. 1992. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated:  April  7. 1992. 

Mar|ori«  A.  Chorlina, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  92-B585  Filed  4-1^-92;  8:45  am) 
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[C-401-056i 

Vl»co8e  Rayon  Stapte  Fiber  From 
Sweden;  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  International  Trade 

A  in.r.s'ration/Inport  Administration 

Department  of  Commerce. 

action:  Notice  of  final  results  of 

countervailing  duty  administrative 

review. 


summary:  On  February  25, 1992.  the 
Depa.'t.T.ent  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  viscose  rayon  staple  fiber  from 
Sweden.  We  have  now  completed  that 
review  and  determine  the  net  subsidy  to 
be  3.06  percent  ad  valorem  for  the 
period  January  1, 1990  through 
December  31. 1990. 

EFFECTIVE  DATE;  April  14,  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

ri'-r---i  v\    >--"i:p  or  \\.   '■'■.•■    ^:     .in. 
Office  of  Countervailing  Comphance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington, 

fir   jfijifv  .p;p--^,r;-,e     20:'  •?~"-2786. 

SUPPLEMENTARY  INFORMATIOH: 

Background 

On  February  25,  1992,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (57  FR 
6493)  the  preliminary  results  of  the 
administrative  review  of  the 
countervailing  duty  order  on  viscose 
rayon  staple  fiber  from  Sweden  (44  FR 
28319.  May  15.  1979).  The  Department 
has  now  completed  that  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Act  ■). 

Scopf  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Swedish  regular  viscose 
rayon  staple  fiber  and  high-wet  modulus 
(modal)  viscose  rayon  staple  fiber.  Such 
merchandise  is  classifiable  under  item 
number  5504.10.00  of  the  Harmonized 
Tariff  Schedule  (HTS).  The  HTS  item 
number  is  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  the  period  January 
1,  1990  through  December  31, 1990.  and 
three  programs.  The  only  known 
Swedish  manufacturer/exporter  of  this 
merchandise  to  the  United  States  is 
Svenska  Rayon  AB  (Svenska). 

Analysis  of  Comments  Rptijivec 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments. 


Final  Results  of  Revipw 

As  a  result  oi  uur  rtview.  we 
determine  the  net  subsidy  to  be  3.06 
percent  ad  valorem  during  the  period 
January  1. 1990  through  December  31, 

iggo. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  3.06  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  exported  on  or  after 
January  1. 1990  and  on  or  before 
December  31. 1990. 

Further,  the  Department  will  instruct 
the  Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  of  3.06  percent  of  the  fob.  invoice 
price  on  all  shipments  of  this 
merchandise  which  are  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1875(a)(1))  and  19 
CFR  355.22. 

Dated:  April  8. 1992. 
Marjorie  A.  Cborlins, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  92-85B8  Filed  4-13-9Z  6:45  am) 


COMMITTIF  FOR  THE 

IMPLEMENTATION  OF  TEKTILE 
AGREEMENTS 

Amenomenl  o'  t«porl  V;sa  amj 
C  ert'*>cation  Requirements  tor  Certain 
C  otton   Wool  Man-Made  Fiber  ar^ 
Otnef  VeqeTaDie  F!&er  TertKe  Products 
Produced  or  Manufactured  In  Jamaica 

April  8, 1992. 

aqency:  Committee  for  the 

Implementation  of  Textile  Agreements 

fCITAI. 

action;  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
visa  and  certification  requirements  to 
require  manufacturer's  identification. 


EFTICTIVE  DATE  May  1.  1992. 

F05>  FUWTMEP  INFORMATION  CONTACT: 

Naomi  rr«eiTiuii.  inienidtionai  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Conunerce, 

f2n21  377^212. 

SUPPCEMENTAHV  iNfORMATlON: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  88  amended;  section  204  of  the 


Agricultural  Act  of  1956,  as  amended  (7 

use  1S54|. 

The  existing  export  visa  arrangement 
between  the  Governments  of  the  United 
States  and  Jamaica  is  being  amended, 
for  goods  produced  or  manufactured  m 
Jamaica  and  exported  from  Jamaica  on 
and  after  May  1,  1992,  to  require  that  the 
complete  name  and  address  of  a 
company  actually  involved  m  the 
manufacturing  process  of  the  textile 
product  covered  by  the  visa  or 
certification  be  provided  on  the  textilp 
visa  or  certification  document. 

See  52  FR  6049,  published  or.  February 
27.  1987. 

Auggia  0.  Tandllo. 

Chairman.  Committee  for  :he  Implemertctwr, 
of  Textile  Agreemer.'s 

Committee  for  the  Implementation  of  Textile 

AjjTpements 

Apni  8. 1992 

Commissioner  of  Customs 
Department  of  the  Treasury.  Washington.  DC 
2022a. 
Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  Febnian.'  19,  1987.  as  amended  by  the 
Chairman  Committee  for  the  Implementation 
of  Textile  Agreements  That  directive  directs 
you  to  prombit  entrv'  of  certutn  cotton,  wool, 
man-made  fiber  and  other  vesetabie  fiber 
textile  products,  produced  cr  manufactured  in 
lamaica  which  were  not  properly  visaed  or 
certified  by  the  Government  of  Jamaica. 

Effective  on  May  1,  I9fl2,  for  goods 
produced  or  manufactured  m  Jamaica  and 
exported  from  lamaica  on  and  aftpr  May  1, 
1992,  you  arp  directed  to  require  that  the 
complete  name  and  address  of  a  company 
actually  involved  in  'he  manufactunng 
process  of  the  textile  product  covereci  by  the 
visa  or  certiric-ation  be  provided  on  the  textile 
visa  or  certification  document. 

Shipments  entered  or  wifhdrawm  from 
warehouse  accnrding  to  this  directive  wh'ch 
are  not  accompanied  by  an  appropnate 
export  visa  or  certification  which  includes 
the  identification  of  the  manufacturer  on  the 
visa  or  certification  document  shall  be  denied 
entry  and  a  new  visa  with  the  manufacture'-'s 
idenf.fica'son  on  the  visa  or  certification 
document  must  be  obtained. 

The  Committee  for  the  Lmplementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  withm  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely 
.^uggie  D  TantiDo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  .Agreements. 

[FR  Doc.  92-a583  Filed  4-1 V92,  8.45  amJ 
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COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

Chicago  Board  of  Trade's  Proposed 
New  Rule  421.04 — Average  Quantity 
Orders 

AOCMCr:  Commodity  Futures  Trading 
Commission 

ACTION:  Notice  cf  proposed  rule  to 
implement  an  average  quantity  order 
system. 

summary:  The  Chicago  B*iard  of  Trade 
(  CBCT  ')  has  submitted  a  proposed 
new  rule  pursuant  to  section  5a(12)  of 
the  C<..mmodity  Exchange  Act  ("Act") 
The  proposed  rule  would  penBit  member 
firms  to  confirm  to  customers  an 
average  order  quantity  including 
fractional  portions  of  a  whole  contract 
when  an  order  or  senes  of  orders 
representing  miiltipie  accounts  is 
executed  for  futures,  options,  or 
combination  transactions 

Acting  pursuant  to  the  authority 
deletjated  by  Commission  Regulation 
140.96,  the  Director  of  the  Divsion  of 
Trading  and  Markets  has  determined  to 
publish  the  CBOTs  proposal  for  public 
comment.  The  Di\is!on  believes  that 
publication  of  the  CBOTs  proposal  is  in 
the  public  interest  and  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons. 

DATES:  Comments  must  be  received  on 
or  before  May  14, 1991. 
FOR  FURTHER  INFORMATION  COMTACT: 
inhr  C,  Lawton.  Associate  Director,  or 
Clarence  Sanders,  Attorney.  Division  of 
Trading  and  Markets.  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington.  DC  20581 
Telephone:  [202]  254-88S5 
SUPPLEMENTARY  INK>RMAT10N: 

I.  Descriptioa  of  Proposed  Rule 

By  a  letter  dated  March  6,  1992.  and 
received  March  9, 1992.  the  CBOT 
submitted  proposed  new  rule  421.04 
pursuant  to  Commission  Regulation 
1.41(c)  Proposed  new  rule  421.04  would 
put  into  place  an  average  quantity  order 
("AQO'  )  system  which  would  enable 
member  firms  to  confirm  to  custorr.ers 
an  average  order  quantity  including 
fractional  portions  of  a  whole  contract 
when  an  order  or  series  of  orders 
representing  multiple  accounts  is 
executed  for  futures,  options,  or 
combination  transactions.  Use  of  the 
AQO  system  would  be  restricted  to  the 
same  commodity  and  month  for  futures 
contracts  and  the  same  commodity, 
month,  put  or  call  and  strike  price  for 
option  contracts.  The  CBOT  believes 
t.nat  the  AQO  system,  by  allocating 
equal  contract  quantities  to  customers, 


would  improve  the  operation  of  its 
markets  for  managed  account  trnriinv' 

Under  the  proposed  rule,  both  the 
office  and  floor  order  for  an  order 
subject  to  the  AQO  system  v^ouid  be 
required  to  include  an  AQO  indicator  at 
the  time  of  acceptance  m  addition  tn  all 
other  CBOT  order  recordation 
requirements  An  AQO-mdicated  order, 
like  other  orders,  would  be  transmitted 
into  the  pit  for  execution  {■oiiowing 
execution,  the  cieanag  member  would 
submit  for  clearing  and  settlement  the 
original  transaction  quantity,  but  could 
confirm  to  its  customers  the  average 
quantity  (determined  by  dividing  the 
execution  quantity  by  the  number  of 
individual  accounts)  including  fractional 
quantities  of  whole  aintracts. 

The  proposed  rule  would  prohibit  the 
transfer  from  one  clearing  member  to 
another  of  fractional  contracts.  The 
CBOT  represents  that  ihis  restriction  is 
necessary  in  order  to  maintain  proper 
contract  accounting  balances  between 
the  Board  of  Trade  Clearing  Corporation 
and  the  clearing  firms 

The  proposed  rule  would  also  prohibit 
the  making  or  taking  of  delivery  of 
fractional  contract  amounts  In 
explanation,  the  CBOT  asserts  that  it 
would  be  impractical  to  fractionalizp 
delivery  instruments.  The  CBOT 
represents,  however,  that  clearing 
member  firms  could  make  or  take 
delive.'^'  of  whole  contracts,  end  then 
debit  or  credit  individual  customer 
accounts  in  cash  for  the  applicable 
fractional  contract  amounts. 

11,  Request  for  Comments 

The  Commission  requests  comments 
on  any  aspect  of  the  CBOTs  proposed 
new  rule  that  members  of  the  public 
believe  may  raise  issues  under  the  Act 

or  Commission  regulations. 
Copies  of  the  proposed  ru!e  and 

related  materials  are  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission.  2033  K  Street  N'W,, 
Washington.  DC  20581   Copies  also  may 
be  obtained  through  the  Office  of  the 
Secretariat  at  the  above  address  or  by 
telephoning  (202)  254-6.314  Some 
materials  may  be  subject  to  conf'denMal 
treatment  pursuant  to  17  CFR  145.5  or 
145.9 

Any  person  interested  in  submitting 
vs-itten  data,  views,  or  arguments  on  the 
proposed  rule  should  send  such 
comments  to  jean  A.  Webb.  Secretary. 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW,. 
Washington,  DC  20c^l,  b>  the  sp*'Cifita 
date. 


I«ruefl  In  Vir  asbngtoa  DC  on  April  B.  1992. 
■Man  L  Swifwrt, 
Deputy  Director. 
IFR  Doc  92-8511  Filed  4-13-02;  a-45  am) 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Sec-etary 

Board  o1  Visitors  MeeUi-vg 

aoency:  Defense  Systems  Management 
College,  DOD. 

ACTION:  Board  of  Visitors  meeting. 

summary:  a  meeting  of  the  Defense 
bysienis  Management  College  (DSMC) 
Board  of  Visitors  (BOV)  will  be  held  in 
Building  184.  Fort  Belvoir.  Virginia,  on 
Friday,  May  1, 1992,  from  0830  until  1600. 
The  agenda  w:!!  (n  )tidp  a  report  on 
items  from  the  Last  BOV  meeting,  and 
plaiming  issues  for  the  Policy  Guidance 
Council  meeting  to  be  held  in  June.  The 
meeting  is  open  to  the  public;  however, 
because  of  limitations  on  space 
available,  allocation  of  seating  will  be 
made  on  a  first-come,  first-serve  basis. 
Persons  desiring  to  attend  the  meeting 
should  call  Mrs.  Joyce  Renfere  on  (703) 
8n>-2756. 

Duted:  Aprll9, 1992. 
L  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc  92-8&56  Filed  4-13-92;  8:45  aaij 

8!:i,>»<;   cool    3f-'y-C.\-M 


Defense  Sdenee  Board  Task  Force  on 
Jechnkiaf  MWtary  Capat>»ft1e9  for 
Future  Conttngenc+es 

ACTIO**;  Notice  of  Advisory  Committee 

meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Technical  Military 
Capabilities  for  Future  Contingencies 
will  meet  in  closed  sessioD  on  April  27- 
28,  May  11-12,  June  15-16,  June  30-July 
1,  and  July  27-28. 1992  a»  the  Pentagon. 
Arlington,  Virginia 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Director,  Defense 
Research  and  Engineerinp  or  scientific 
and  technical  matters  as  irf  \  ai'fct  the 
perceived  needs  of  tfaeDepartrot  at  of 
Defense.  At  this  meeting  the  i  asK  Force 
will  identify,  evaluate,  and  prioritise 
critical  mihtary  capabiHties  esseiitial  to 
quickly  and  decisively  counter 
threatened  use  of  weapons  of  mtuts 
destruction  (WMD)  against  the  I  -S.  or 
other  nations. 
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In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
P-jbhc  Law  No.  92^63,  as  amended  (5 
U  S.C.  app.  II,  (1988j).  it  has  been 
de'ermined  that  this  DSB  Task  Force 
rr^eetmg.  concerns  matters  listed  in  5 
use  552b(c)(l)  (1988).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public.  . 

Da-ed- April  9, 1992.  ' 

Linda  M.  ByBum, 

A  Itemate  OSD  Federal  Regis  ter  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc  92-8557  Filed  4-13-92;  8;45  am) 

B1UJ»«  COOe  MiO-fll-M 


Department  of  the  Navy 

Privacy  Act  of  1974;  Amend  Recca 
Systems 

agency:  Department  of  the  Nav7,  DOD. 
actjon:  .Ajnend  record  systems. 

summary:  The  Department  of  the  Navy 
proposes  to  amend  three  existing  system 
of  records  to  its  Inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
19"4  (5  U.S.C.  552a).  as  amended. 
DATES:  The  amendments  will  be 
effective  on  May  14. 1992,  unless 
comments  are  received  that  weuld  result 
in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the 
Head.  PA  FOIA  Branch,  Office  of  the 
Chief  of  Naval  Operations  (OP-O9B30). 
Department  of  the  Navy.  The  Pentagon. 
Washmg-o".  DC  20350-2000 
FOR  FURTHER  INFORMATION  CONTACT. 

Mrs  G  .v  "dolyn  Aitken  at  (703)  614- 

ZOCA 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Nav^  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended,  wpre  published  in  the 
Federal  Register  as  follows: 

51  FR  12908.  Apr.  16,  1988 

51  FR  18086.  May  16, 1986  (DON  Compilation 

chaages  foilow) 
51  FR  14684.  !'in.  3,  1986 
51  FR  3C3-7.  Aug.  28,  1986 
51  FR  30393.  Aug.  26.  1986 

51  FR  45931.  Dec.  23, 1986 

52  FR  2147.  )an.  20, 1987 
52  FR  2149.  Jan.  20, 1987 
52  FR  8500.  Mar.  18, 1987 
52  FR  15530,  Apr.  29, 1987 
52  FR  22671,  Jun,  15,  1987 

52  FR  45846,  Dec.  2, 1987 

53  FR  17240.  May  16. 1988 
53  FR  21512,  Jun.  &  1988 
53  FR  25363,  Jul  8. 1988 
53  FR  39499,  Oct.  7. 1988 

53  FR  41224.  Oct.  2a  1988 

54  FR  8322.  Feb.  2a  1989 
54  FR  14378,  Apr.  11. 1989 
54  FR  32882,  Aug.  9. 1989 
54  FR  40180.  Sep  29, 1989 


54  FR  41495,  Oct.  Ift  1989 
54  FR  43453.  Oct.  25, 1989 
54  FR  45781,  Oct.  31. 1989 
54  FR  48131.  Nov  21. 1989 
54  FR  51784,  Dec.  18. 1989 

54  FR  52978.  Dec.  26, 1989 

55  FR  21910.  May  30. 1990  (Navy  Mailing 
Addresses) 

55  FR  37930.  Sep.  14. 1990 
65  FR  42758.  Oct.  23. 1990 
55  FR  47508.  Nov.  14. 1990 
55  FR  48678.  Nov.  21. 1990 

55  FR  53167,  Dec.  27. 1991 

56  FR  424.  Jan.  4. 1991 

56  FR  12721,  Mar.  27. 1991 
56  FR  27503.  Jun.  14. 1991 

55  FR  28144,  Jun.  19. 1991 

56  FR  31394.  Jul.  la  1991  (DOD  Updated 
Indexes) 

56  FR  40677.  Aug.  16. 1991 
56  FR  46167.  Sep.  10, 1991 
56  FR  59217,  Nov.  25. 1991 

56  FR  63503.  Dec.  4, 1991 

57  FR  2719,  Jan.  23, 1992 
57  FR  2728,  Jan.  23, 1992 
57  FR  289a  Jan.  24, 1992 
57  FR  5430.  Feb.  14. 1992 
57  FR  9246,  Mar.  17. 1992 

The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
which  requires  the  submission  of  altered 
systems  reports.  The  specific  changes  to 
the  systems  of  records  are  set  forth 
below  followed  by  the  system  of  records 
notices  published  in  their  entirety,  as 
amended. 

Dated:  March  24. 1992. 
L  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

N05890-1 

8  f  STEM  .MAME: 

Claims  Information  System  (51  FR 
40171.  September  29, 1989). 

CHANGES: 


8 -STEM  wOCATION: 

Delete  paragraphs  2  through  5  and 
replace  with  "Secondary  locations  exist 
as  follows: 

Federal  Tort  Claims  Files  and  Military 
Claims  Files  are  located  at  Naval  Legal 
Service  Offices  and  Detachments, 
overseas  commands  with  a  Navy  or 
Marine  Corps  judge  advocate  attached, 
and  the  Federal  Records  Center. 
Suitland.  MD.  Local  commands,  with 
which  claims  under  the  Federal  Tort 
Claims  Act  or  Military  Claims  Act  are 
initially  filed,  retain  copies  of  such 
claims  and  accompanying  files. 

Affirmative  Claims  Files  are  located 
at  Naval  Legal  Service  Offices  and 
Detachments;  U.S.  Sending  State  Office 
For  Italy;  with  overseas  commands  a 
Navy  or  Marine  Corps  judge  advocate 
attached;  the  Federal  Records  Center, 


Suitland.  MD;  and  such  other  offices  or 
officers  as  may  be  designated  by  the 
[iidge  Advocate  General. 

Foreign  Claims  Files  are  located  at 
U.S.  Sending  State  Office  for  Italy;  U.S. 
Sending  Sta'te  Office  for  Australia: 
Naval  Missions  (including  the  office  of 
the  naval  section  of  military  missions); 
Military  Assistance  Advisory  Groups 
(including  the  Office  of  Chiefs,  Naval      ' 
Section.  Military  Assistance  Advisory 
Groups];  Office  of  the  Naval  Advisory  to 
Argentina;  naval  attaches;  any 
command  which  has  appointed  a 
Foreign  Claims  Commission;  and  the 
Federal  Records  Center,  Suitland.  MD. 
Local  co.Timands.  with  which  claims 
under  the  Foreign  Claims  .Act  are 
initially  filed  and  which  do  not  have  or 
choose  to  appoint  a  Foreign  Claims 
Commission,  retain  copies  of  such 
claims  and  accompanying  files. 

Nonscope  Claims  Files  are  located  at 
Naval  Legal  Service  Offices  and 
Detachments,  and  the  Federal  Records 
Center,  Suitland,  MD.  Local  commands. 
with  which  claims  under  the 
"Nonscope"  Claims  Act  are  initially 
filed,  retain  copies  of  such  claims  and 
accompanying  files. 

Military  and  Civilian  Employees' 
Claims  Files  are  located  at  Naval  Legal 
Service  Offices  and  Detachments:  the 
Federal  Records  Center,  Suitland.  MD; 
naval  activities  where  there  are  officers 
specifically  designated  by  the  )udge 
Advocate  General  to  adjudicate 
personnel  claims." 

CATtOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  "All 
individuals  who  have  filed  claims 
against  the  Department  of  the  Navy 
under  the  Federal  Tort  Claims  Act. 
Military  Claims  Act.  the  "Nonscope 
Claims  Act.  or  Military  and  Civilian 
Employees'  Claims  Act.  All  individuals 
who  have  filed  claims  with  the  U  S. 
Postal  Service  for  loss  or  damage  to 
mailed  matter,  and  which  claims  have 
been  paid  by  the  U.S.  Postal  Service  and 
thereafter  forwarded  for  reimbursement 
by  the  Department  of  the  Navy  pursuant 
to  39  U.S.C.  406  and  2601.  All  individuals 
against  whom  the  Navy  has  claims 
sounding  in  tort,  and  all  individuals  who 
are  m  the  military  or  retired  or  are 
dependents  of  military  members  and 
have  been  provided  medical  care  by  a 
naval  medical  facility  or  civilian 
medical  facility  for  injunes  resulting 
from  such  tortious  conduct,  All 
com.mercial  insurance  earners  against 
whom  recovery  has  been  sought  by  the 
Departm.ent  of  the  Navy,  Any  medical 
personnel  involved  in  medical 
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malpractice  claims  against  the 
Department  of  the  Navy." 

CATEOOMES  Of  RECORDS  IN  THE  SYSTEM: 

In  line  three,  add  "personnel."  befa.'-p 
the  wnrd  medical 

AUTHORITY  FOR  MAIWTENAMCE  Of  THE 
SYSTEM: 

Delete  entry  and  replace  with  "5 
U.S  C,  301,  Departmental  Regulations; 
Collection  From  Third  Party  Pavers  Act 
(10  L'.S.C,  1095):  Military  Claims  Act  (10 
US  C,  2733);  Foreign  Claims  Act  (10 
U.S.C,  2734);  Federal  Tort  Claims  Act  (28 
use  1346(b),  2671-2680):  Federal 
Claims  Collection  Act  (31  U  SC  3701, 
S-'ll,  3716-37191:  32  CFR  750  21-:'50  40: 
Medical  Care  Recovery  Act  (42  U  S  C 
2651-2653);  32  CFR  757.1-757.21:  32  CFR 
750.41-750,60:  'Nonscope'  Claims  Act  [10 
US.C,  2737);  32  CFR  7 50, ^j--* 50, 69; 
Mihta.-y  and  Civilian  Employees  Claims 
Act  (31  U.S.C.  3701.  3721);  32  CFR  7510- 
751.3:  10  U.S.C.  1552;  39  U.S.C  406  and 
2601;  44  U.S.C  3101;  and  31  U  S  C  3-^29 


ROUTWe  i;SE9  Of  RECORDS  MAINTAINED  W 
THE  SYSTEM,  mCLUDlM]  CATEGORtES  Of 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

At  !;ne  eight,  after  "the"  add  "General 
Accounting  Office  and  of  the"  and 
delete  the  fifth  paragraph. 

POUCiES  AND  PRACTICES  FOR  STORINO. 
RETHIEVINO.  ACCESSINQ,  RETAININO,  AND 
DlSPOSiNQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

In  hue  five,  delete  "otherv\'i8e". 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with    Ueput\ 
.A.ssistant  Judge  Advocate  General 
;Claims  and  Tort  Litigation),  Office  of 
the  Judge  Advocate  General, 
Department  of  the  Navy,  200  Stovall 
Street,  Alexandria.  VA  22332-2400." 

NOTIFICATION  PROCEDURE; 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  Genera! 
(Claims  and  Tort  Litigation).  Office  of 
the  Judge  Advocate  C^nerai, 
D.^partment  of  the  Navy,  200  Stjvall 
Street.  Alexandria,  VA  22332-2400. 

The  request  should  contain  full  name 
and  address  cf  the  individual  concerned 
and  must  be  signed.  Visitors  should  be 
able  to  identify  themselves  by  any 
commonly  recognized  evident  of 
identity." 


Rccono  ACCESS  procedure: 

Delete  entry  and  replace  with 

■  Individuals  seeking  access  to  record 
about  themsel\es  cu)ntained  in  this 
system  of  records  should  address 
wntten  inquines  to  the  Deputy  Assistant 
Judge  Advocate  Genera!  (Claims  and 
Tort  Litigation),  Office  of  the  Judge 
Advocate  General,  Depeirtment  of  the 
Navy,  200  Stovall  Street.  Alexandria, 
VA  22332-2400." 

N05890-1 

SYSTEM  NAME: 

Clairr,,'?  !nforrT:at;on  System. 

SYSTEM  location: 

Primary  location  for  rf-r.iTJ.s  is  the 
Office  of  the  Judge  Advocate  General. 
Department  of  the  Navy,  200  Stovall 
Street,  Alexandria,  VA  22332-2400. 

Sernr.d;-fry  IdCH'inns  exist  as  follows: 

F.'diTai  Tort  Clj;ms  Files  and  Military 
Claims  Files  are  located  at  Naval  Legal 
Service  Offices  and  Detach."U:nt.s. 
overseas  commands  with  a  Niiv>  or 
Marine  Corps  judge  advocate  attached, 
and  ihe  Federal  Records  Center, 
Suitland,  MD.  Locai  commands  with 
which  claims  under  the  Federal  Tort 
Claims  Act  or  Military  Claims  Act  are 
initially  filed,  retain  copies  of  surh 
claims  and  accompanying  files. 

Affirmative  Claims  Files  are  located 
at  Naval  Legal  St^rvice  Offices  and 
Detachments;  US,  Sending  State  Office 
For  Italy;  with  overseas  commands  a 
Navy  or  Marine  Corps  judge  advocate 
attached:  the  Federal  Records  Center. 
Suitland.  MD:  and  such  other  offices  or 
officers  as  may  be  designated  by  the 
Judge  Advocate  General. 

Foreign  Claims  Files  are  located  at 
U.S.  Sending  State  Office  for  Italy;  U.S. 
Sending  State  Office  for  Australia; 
Naval  Missions  (including  the  office  of 
the  naval  section  of  mihtary  missioasj; 
Military  Assistance  Advisory  Groups 
(including  theOfTice  of  Chiefs,  Naval 
Section,  Mihtary  Assistance  Advisory 
GroupsJ;  Office  of  the  Naval  Advisory  to 
Argentina;  naval  attaches:  any 
command  which  has  appointed  a 
Foreign  Claims  Commission;  and  the 
Federal  Records  Center.  Suitland.  MD. 
Local  commands,  with  which  claims 
under  the  Foreign  Claims  Act  are 
initially  filed  a.nd  which  do  not  have  or 
choose  to  appoint  u  Foreign  Claims 
Commission,  retain  copies  of  such 
claims  and  accom.panyi.ng  files. 

Nonscope  Clauns  Files  are  located  at 
Naval  Legal  Ser\'ice  Offices  and 
Detachments,  and  the  Federal  Records 
Center,  Suitland.  MD.  Local  conmiands, 
with  which  ciaim.s  under  the 
"Nonscope"  Claims  Act  are  initially 


filed,  retain  copies  of  such  claim?  and 
accompanying  files. 

Military  and  Civilian  Employees' 
Claims  Piles  are  located  at  Naval  Legal 
Ser\ice  O^'itfs  »i"i<i  Dr'aciisrents;  the 
Federal  Records  Genlei,  SuiUand.  MD; 
naval  activities  where  there  are  officers 
specifically  designated  by  the  ji  iv* 
Advocate  General  to  adjudicate 
personnel  claims. 

U.S.  Postal  Service  Indemnity  Claims 
Files  are  located  at  the  Federal  Records 
Center.  Suitland,  MD  20409. 

CA'^'EGOniES  0»'  i'»D!ViC'i,,:»,,,S  CCVCnf.^  pv  'Mr 
8'STEM 

All  individuals  who  have  Hied  claims 
against  the  Department  of  the  Navy 
under  the  Federal  Tort  Claims  Act. 
Military  Claims  Act  the  "Nonscope" 
Claims  Act,  or  Military  and  Civilian 
Employees'  Claims  Act 

All  individuals  who  have  filed  claims 
with  the  U.S.  Postal  Service  for  loss  or 
damage  to  mailed  matter,  and  which 
claims  have  been  paid  by  the  VS.  Postal 
Service  and  thereafter  forwarded  for 
reimbursement  by  the  T}< ;  ir'ment  of  the 
Navy  pursuant  to  39  t   S  *    AiHo  and  2601. 

All  individiM  s  .Rainst  whom  the 
Navy  has  r!p.:i:is  s,  iindin^  in  tort,  and 
all  indivi  ;  J  i  s  wt;    .=  >    r  the  military  or 
retired  or  are  i;.  i"^       nilitary 

members  ana  hiiv-     .  .  ;.  [   (  .sded 
medical  care  by  a  navm  m.iiical  facility 
or  civilian  medical  facuiiy  for  injuries 
resulting  tr  n;  sucii  tortious  conduct 

All  coiT: "■;; t ■  r '  ,i,.  Kis!.:,ii,'.  (■  carriers 
against  wri';;:  rt':  viii  f  .m  t^t-en  sought 
by  the  Department  of  the  Navy.  Any 
medical  personnel  mvolved  in  medical 
malpractice  claims  against  the 
Department  of  the  Navy." 

CATEGORIES  OF  RICORDS  i»'  r^f  rvSTpm; 

The  filet*  iiio^  >.,t.iiicm.  _iU.A»j  ;..ed, 
correspondence,  investigative  reports, 
persoruiel.  medical  and  dental  records, 
x-rays,  allied  reports  (such  as  police  and 
U.S.  Postal  Ser\'ice  investigations), 
photographs,  drawings,  legal  research 
and  memoranda,  opinions  of  experts 
and  others,  court  documents,  reports  of 
injuries  to  individuals  entitled  to  care  at 
Navy  expense,  reports  of  damage  to 
Navy  property,  statements  of  charges  for 
medical  and  dental  treatment  copies  of 
orders,  copies  of  insurance  policies, 
government  bills  of  lading,  copies  of 
powers  of  attorney,  estimates  of  loss  or 
damage,  inventories,  demands  on 
carriers  for  reimborsement 
substantiatinK  i  >'  iments. 

AllTMOIMTY  »OS  ut:h-'l>%t^HCt.  o;  -^f 
tVtTEM: 

FedfTH    !    ;  I  i  .'aims  Act  (28  U.S.C. 

1 1-46<  ti  1   Z(:  - 1    ;:(«!>-  37  CFR  750^- 

"■•QA'J:  Med.t,:.  l.dre  Ke'L.:vf-y  Act  (42 
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U.S.C  2851-26531:  Collection  From  Third 
Party  Payers  Act  (10  U  S  C.  10951; 
Federal  Claims  Coilectior.  Act  (31  U.S.C. 
3701.  3711,  3716-3^9;:  32  CFR  757.1- 
757.21;  Foreign  Claims  .Act  (10  U.S.C. 
2734);  Mih'ar>-  Claims  Act  (10  U.S.C. 
2733!:  32  CFK  750  4! -750.60;  'Nonscope* 
aaims  Act  (10  U  SC  2737);  32  CFR 
750  60-750  69;  Military'  and  Civilian 
Em.plovees  Claims  Act  (31  U.S.C.  3701. 
3721);  32  CFR  751  0-751.3: 10  U.S.C.  1552; 
39  U.S.C.  406  and  2601:  5  U  SC.  301. 
Departme.nta!  Reg-jiations,  44  U.S.C. 
3101:  and  31  US  C.  3729. 

PURPOSEO): 

To  manage  and  evaluate,  and  process 
claims  both  for  and  against  the 
Department  of  the  Navy  for  purposes  of 
adiudicaMon.  collection  and  litigation. 

BOUTlNe  USES  Of  H6COMOS  MA1KT»1NED  tN 
THE  SvrrtKI.  IMCLUDWQ  CATEOOWreS  Of 
USERS  AMD  TMI  PURPOSES  Of  SUCH  USES; 

The  Federal  Tort  Caims  r  .les  and 
Military  Claims  Files  are  used  by  the 
claimant  or  his  authorized 
representative  for  those  claims  for 
which  payment  is  determined  proper;  to 
third  parties  in  those  cases  in  which 
they  indemnify  the  U.S.  Government  or 
to  verify  claims;  to  officials  and 
employees  of  the  General  Accounting 
Office  and  of  the  Department  of 
Treasury  for  those  claims  for  which 
payment  is  determined  proper. 

The  Affirmative  Claims  Files  are  used 
by  insurance  companies  to  support 
claims  by  documenting  injuries  or 
diseases  for  which  treatment  was 
provided  at  government  expense:  by 
civilian  attorneys  representing  injured 
parties  and  the  government's  Interest. 
For  those  claims  for  which  payment  is 
determined  proper,  the  files  or  portions 
thereof  may  be  provided  to  the 
Department  of  the  Treasury. 

The  Nonscope  Claims  Files  are  used 
by  officials  and  employees  of  the 
Department  of  Justice  to  defend 
unauthorized  suits  brought  against  the 
U  S.  under  the  Military  Personnel  and 
Civilian  Employees'  Claim  Act.  To  the 
claimant  of  his/her  authorized 
representative. 

The  'Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
system  of  records  notices  also  apply  to 

this  system. 

POUCtES  AND  PRACTICES  FOR  STORIUQ. 
RETRIEVtMa  ACCESSINO.  RETAIHINO.  AND 

ot8POs;>4«  or  records  in  the  svstem: 

rrORAQE: 

Paper  records  in  file  folders  stored  in 
file  cabinets  or  other  storage  devices. 

Some  r^Kords  a-e  also  maintained  on 


magnetic  disc,  magnetic  tape,  or  within 
a  computer  system. 

KCniWVABIUTY: 

Filed  alphabetically  by  name  of 
claimant  or  by  a  locally  assigned  claim 
number.  Additionally,  Military 
Persoimel  and  Civilian  Employees' 
Claims  Act  files  may  be  filed 
alphabetically  by  name  of  common 
carrier,  warehousemen,  contractors,  and 
insurers. 

SAFEQUAROS: 

Documents  and  computer  disks  are 
maintained  in  filing  cabinets  or  other 
storage  devices  under  control  of 
authorized  personnel  during  working 
hours.  Password  access  is  restricted  to 
those  personnel  with  a  need-to-know. 
The  office  space  in  which  the  file 
cabinets  and  storage  devices  are  located 
is  locked  and  guarded  outside  official 
working  hours. 

RETENTION  AND  OiSPOSAL: 

Records  are  maintained  permanently. 
Files  located  in  the  Office  of  the  Judge 
Advocate  General  are  transferred  to  the 
Federal  Records  Center.  Suitland.  MD, 
three  years  after  disposition  of  the  case. 

SYSTEM  MANAQCR(8)  AND  ADDRESS: 

Deputy  Assistant  Judge  Advocate 
General  (Claims  and  Tort  Litigation). 
Office  of  the  Judge  Advocate  General, 
Department  of  the  Navy,  200  Stovall 
Street,  Alexandria,  VA  22332-2400. 

NOT1HCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  General 
(Claims  and  Tort  Litigation),  Office  of 
the  Judge  Advocate  General, 
Department  of  the  Navy.  200  Stovall 
Street.  Alexandria.  VA  22332-2400. 

The  request  should  contain  full  name 
and  address  of  the  individual  concerned 
and  must  be  signed.  Visitors  should  be 
able  to  identify  themselves  by  any 
commonly  recognized  evident  of 
identity. 

OECDBO  ACCESS  PROCEDURE: 

jjiaiviauais  seeking  access  to  record 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Deputy  Assistant 
Judge  Advocate  General  (Claims  and 
Tort  Litigation),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  200  Stovall  Street.  Alexandria, 
VA  22332-2400 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 


contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Nav7  Instruction  5211.5;  32  CFR  part 
701;  or  m.ay  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

The  sources  of  information  contained 
in  the  files  include  the  following;  X-rays 
and  medical  and  dental  records  from 
ci\ilian  and  military  doctors  and 
medical  facilities;  investigative  reports 
of  accidents  from  military  and  civilian 
police  agencies;  report  of  circumstances 
if  incidents  from  operators  of 
Government  vehicles  an  equipment: 
witnesses:  correspondence  from 
claimants,  their  insurance  com.panies, 
state  commissions.  United  States 
Attorneys,  and  various  other 
Government  agencies  with  information 
concerning  the  claim;  line  of  duty 
investigations;  commercial  credit  and 
asset  reports;  questionnaires  completed 
by  accident  victims;  statements  of 
charges  from  civilian  and  military 
doctors  and  medical  facilities: 
information  provided  by  the  claimant; 
investigative  reports  from  personal 
property  offices;  investigative  reports 
from  a  military  member's  command  or 
an  investigative  agency;  information 
contributed  from  commercial  carriers; 
substantiating  documents;  allied  reports 
(such  as  U.S.  Postal  Ser.ice 
investigative  reports);  legal  memoranda. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

.None. 
N06 150-2 

SYSTEM  NAME: 

Health  Care  Record  System  (55  FR 
,3"931.  Septem.ber  14, 1990). 

CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  IN  THE 
SYSTEM: 

At  end  of  entry,  add    Ail  commercial 
insurance  carriers  with  whom  the 
Department  of  the  Navy  filed  a  claim 
under  the  Third  Party  Payers  Act." 


AUTHORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

At  end  of  entry,  add  "10  U.S.C.  1095, 
Collection  from  Third  Party  Payers  Act.' 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  PURPOSES  FOR  SUCH  USES: 

After  10th  paragraph,  add  a  new 
paragraph  'To  third  parties  in  those 
cases  where  the  Government  is  seeking 
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RED  IN  THE 


reimbursement  under  the  Third  Party 
Pavers  Act." 


N06 150-2 

8VSTEM  NAME: 

Health  Care  Record  System. 

SYSTEM  tOCATIOM: 

Military  outpatient  health  (medical 
and  dental)  records  of  active  duty 
individuals  are  retained  at  the  merr.ber  s 
medical  or  dental  treatment  facility. 
Official  mailing  addresses  are  published 
as  an  appendi.x  to  the  Department  of  the 
Nav7'8  compilation  of  systems  of 
records  notices.  Military  outpatient 
health  (medical  and  dental)  records  of 
current  reservists  are  retained  by  the 
member's  command. 

Military  outpatient  health  (medical 
iir.d  dental)  records  of  retired  and 
separated  individuals  are  retained  at  the 
National  Personnel  Records  Center.  9700 
Page  Boulevard.  St.  Louis,  MO  63132- 
5100.  Naval  Reserve  Personnel  Center. 
4400  Dauphine  Street,  New  Orleans,  LA 
"0149-7800:  Marine  Corps  Reserve 
Support  Center.  10905  El  Monte. 
Overland  Park,  KS  66211-1408;  Bureau 
of  Medicme  and  Surgery,  .N'av7 
Department  Washington.  DC  20372- 
5120;  or  Headquarters  Marine  Corps. 
Nd%7  Department.  Washington,  DC 
20380-0001. 

Inpatient  health  records  are  retained 
dt  the  originating  naval  medical 
treatment  facility.  Official  mailing 
addresses  are  published  as  an  appendix 
to  L^.e  Nave's  compilation  of  system  of 
records  notices.  Department  of  Veterans 
Affairs  Hospitals:  other  medical 
treatment  facilities  such  as  PRIMUS; 
National  Personnel  Records  Center 
(Military),  g^OO  Page  Avenue.  St,  Louis, 
MO  63132-5100;  National  Personnel 
Records  Center  (Civilian),  111 
Winnebago  Street,  St.  Louis,  MO  63118; 
Naval  Reserve  Personnel  Center.  4400 
Dauphine  Street,  New  Orleans,  LA 
70149-7800;  Manne  Corps  Reserve 
Support  Center,  10950  El  Monte, 
Overland  Park,  KS  66211-1408;  Medical 
Director.  Amencan  Red  Cross, 
Washington.  DC  20226;  Bureau  of 
Medicine  and  Surgery.  Navy 
Department,  Washington,  DC  203"2~ 
5120;  or  Headquarter?,  U.S.  Marine 
Corps,  Navy  Department,  Washington, 
DC  20380-0001. 

Outpatient  health  (medical  and 
dental)  treatment  records  of  civilians 
are  retained  at  the  originatmg  naval 
medical  or  dental  treatment  facility 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Department  of  the 
Navy's  compilation  of  system  of  records 
notices.  Department  of  Veterans  Affairs 


Hospitals;  other  medical  treatment 
facihties  such  as  PRIMUS,  National 
Personnel  Records  Center.  (Military 
Personnel  Records).  9700  Page  Avenue 
St  Louis.  MO  63132-5100:  National 
Personnel  Records  Center.  fCiviha.-i 
Personnel  Records),  111  Wmnebagc; 
Street.  St,  Louis,  MO  63118,  Medical 
Director,  Amencan  Red  Cross, 
Washington,  DC  20226;  Burefiu  of 
Medicine  and  Surgery.  Navy 
Department,  Washington.  DC  20372- 
5120:  or  Headquarters,  US  Marine 
Corps,  Navy  Department.  Washington. 
DC  20380-0001 

CATEQOftlES  Of  rNOrV»OOAL«  COVERED  BY  TMI 
SYSTEM: 

Navy  and  Marine  Co'"ps  personnel, 
other  military  personnel,  dependents, 
retired  and  separated  military  personnel 
and  dependents,  civilian  employees.  Red 
Cross  personnel,  foreign  personnel  VA 
beneficiaries,  humaniianan  patients. 
and  all  other  individuals  who  receive 
treatment  at  a  Navy  medical  or  dental 
treatment  facility.  All  commercial 
insurance  carriers  with  whom  the 
Department  of  the  Navy  has  filed  a 
claim  under  the  Third  Party  Payers  Act. 

CATEQOHIES  OF  RECOfTOS  IN  TMC  SYSTEM 

Outpatient  and  inpatient  healin 
(medical  and  dental)  records  contain 
forms  doc:,imenting  care  and  treatment 
These  records  contain  patient  and 
sponsor  demographic  data. 

Secondary  health  records  contain 
forms  documenting  care  and  treatment 
at  specific  departments  or  clinics. 

Subsidiary  health  records  contain 
iriormation  from  individual  health 
records  and  supporting  documentation. 
Examples  are;  X-ray  files; 
electrocephalogram  tracing  files; 
laboratory  or  secondary  treatment 
record  with  supporting  documentation 
or  they  may  be  based  on  the  files; 
pharmacy  files,  social  work  case  files; 
alcohol  rehabilitation  files;  psychiatric 
or  psychology  case  files,  including 
psychology  files  documenting  the 
clinical  psychological  evaluation  of 
individuals  for  suitability  for  certain 
assignments:  nursing  care  plans; 
medication  and  treatment  cards,  stat/ 
daily  orders,  patient  intake  and  output 
forms,  ward  reports;  day  books:  nursing 
ser,-ice  reports;  pathology  and  clinical 
laboratory  reports;  tumor  registries; 
autopsy  reports;  laboratory  information 
system  (LABIS):  blood  transfusion 
reaction  records:  blood  donor  and  blood 
donor  center  records;  pharmacy  records, 
surgery  records,  and  vision  records  and 
reports;  communicable  disease  case 
files,  statistics,  and  reports; 
occupational  health,  industrial,  and 
environm.enta!  control  records, 


statistics,  and  reports,  including  data 
concerning  pe.nodic  and  total  lifetime 
accumulated  exposure  to  occupational/ 
environmental  hazards;  emergency  room 
and  sick  call  logs;  family  advocacy  case 
files,  statistics,  reports,  and  registers; 
psychiatric  workload  statistics  and  unit 
evaluations;  gynecology  malignancy 
data,  etc. 

Aviation  physical  examinations  and 
evaluation  case  files  contain  medical 
records  documenting  fitness  for 
admission  or  retention  in  aviation 
programs. 

Marine  Security  Guard  Battalion 
psychological  examination,  evaluation. 
and  treatment  case  files  contain  medical 
records  documenting  suitabiUty  for 
assignment  as  Embassy  Guards 

AUTWORTTY  FOR  MAIWTTNANCC  Of  Tvtf 
SYSTEM, 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.G  5131  (as 
amended);  10  U.S.C.  5132;  44  U.S.C.  3101; 
10  CFR  part  20,  Standards  for  Protection 
Against  Radiation;  Executive  Order 
9397;  and  10  U.S.C.  1095.  Collection  from 
Third  Party  Payers  Act. 

PUR«)«E(8): 

Tills  system  is  used  by  officials, 
employees  and  contractors  of  the 
Department  of  the  Navy  (and  members 
of  the  National  Red  Cross  in  naval 
medical  treatment  facilities)  in  the 
performance  of  their  official  duties 
relating  to  the  health  and  medical 
treatment  of  Navy  and  Marine  Corps 
members;  physical  and  psychological 
qualifications  and  suitability  of 
candidates  for  various  programs; 
personnel  assignment;  law  enforcement 
dental  readiness;  claims  and  appeals 
before  the  Council  of  Personrt  1  Boards 
and  the  Board  for  Correction  of  Naval 
Records:  member's  physical  fitness  for 
continued  naval  service;  Utigation 
involving  medical  care;  performance  of 
research  studies  and  compilation  of 
statistical  data;  implementation  of 
preventive  medicine  programs  and 
occupational  health  surveillance 
programs;  implementation  of 
communicable  disease  control  programs; 
and  management  of  the  Bureau  of 
Medicine  and  Surgery's  Radiation 
program  and  to  report  data  concerning 
individual's  exposure  to  radiation. 

This  system  is  also  used  for  the 
initiation  and  processing,  including 
litigation,  of  affirmative  claims  against 
potential  third  party  payers. 

This  system  is  used  by  officials  and 
employees  of  other  components  of  the 
Department  of  Defense  in  the 
performance  of  their  official  duties 
relating  to  the  health  and  medical 


12918 


Federal  Register  /   Vol.  57.  No.  72  /  Tuesday,  Apnl  14.  1992  /  Notices 


treatment  of  those  individuals  covered 
by  thu  record  system;  physical  and 
psycho  I  oijicai  quaiifications  and 
suitabihty  of  candidates  for  various 
programs,  and  the  performance  of 
research  studies  and  the  compilation  of 
medical  data 

IKJUTIMf  uses  Of  RECORDS  MAINTAikEO    M 
TUl  SYSTEM,  IMCUlOtHO  CAT! 0O«IES  O*" 

useJW  WW  TMS  wjw»oses  or  such  uses 


To  officials  and 


zees  o: 


•.he 


Department  of  Veterans  ■\ffair8  in  the 
performance  of  their  official  duties 
relating  to  the  adjudication  of  veterans' 
claims  and  in  providing  medical  care  to 
Na\7  and  Marine  Corps  members. 

To  officials  and  employees  of  other 
depa.'tments  and  agencies  of  the 
Executive  Branch  of  Government  upon 
request  m  the  pe."formance  of  their 
official  duties  related  to  review  of  the 
physical  quaiifications  and  medical 
history  of  applican's  and  employees 
who  are  covered  by  this  record  system 
and  for  the  cond-uct  of  research  studies. 

To  private  orsianizaaons  (mcluding 
educational  institutions)  and  individuals 
for  authcr_zed  health  research  in  the 
interest  of  the  Federal  Government  and 
the  public.  When  not  considered 
mandatory  parent  identification  data 
shall  be  eliminated  from  records  used 
for  resea.Th  sti^dies. 

To  officials  a.nd  employees  of  the 
National  Research  Council  in  , 

cooperative  st-odies  of  the  Nabonal 
History  of  Disease 

To  officials  and  employees  of  local 
and  state  gov^imiDents  and  agencies  in 
the  performance  of  their  official  duties 
relating  to  puDiic  health  and  welfare, 
communicable  disease  control. 
preventive  medicine,  child  and  spouse 
abuse  prevention  and  public  safety. 

To  offinals  and  employees  of  local 
and  state  governments  and  agencies  in 
the  performance  of  their  official  duties 
relating  to  professional  certification, 
licensing  and  accreditation  of  health 
care  providers. 

To  law  enforcement  officials  to 
protect  the  hfe  and  welfare  of  third 
parties.  This  release  will  be  limited  to 
necessary  mformaion  Consultation 
wit.n  the  hospital  or  r*>g;onal  fudge 
advocate  ts  advised. 

To  spouses  of  service  members 
(including  reservists!  who  are  infected 
with  the  Human  Im.munoder'iciency 
Vims.  This  release  will  be  limited  to 
HIV  posmvity  information  Procedures 
for  mform.mg  spouses  will  be  published 
by  the  Director,  Naval  Medicine  and 
must  be  used 

To  military  and  civilian  physicians  to 
further  the  medical  care  and  treatment 
of  the  patient. 


To  release  radiation  data  per  10  CFR 
part  20. 

To  third  parties  in  those  cases  where 
the  Government  is  seeking 
reimbursement  under  the  Third  Party 
Payers  Act 

When  required  by  federal  statute,  by 
executive  order,  or  by  treaty,  medical 
record  information  will  be  disclosed  to 
the  individual  organization,  or 
government  agency,  as  necessary. 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
system  of  records  notices  also  apply  to 
this  system. 

Note:  Records  of  identity,  diagnosis, 
prognosis  or  treatment  of  any  client/ 
patient,  irrespective  of  whether  or  when 
he/she  ceases  to  be  a  client/patient, 
maintained  in  connection  writh  the 
performance  of  any  alcohol  or  drug 
abuse  prevention  and  treatment  function 
conducted,  requested,  or  directly  or 
indirectly  assisted  by  any  department  or 
agency  of  the  United  States,  shall  be 
confidential  and  be  disclosed  only  for 
the  purposes  and  imder  the 
circumstances  expressly  authorized  in 
42  U.S.C  290dd-3  and  290ee-3.  These 
statutes  take  precedence  over  the 
Privacy  Act  of  1974  in  regard  to 
accessibility  of  such  records  except  to 
the  individual  to  whom  the  record 
pertains.  The  "Blanket  Routine  Uses"  do 
not  apply  to  these  types  of  records. 

»>OL.tCif s  *HD  t^ACTtcfs  »'0«»  rro«if*<j. 

RfTRlCVIHG,  ikCCCSSIMO.  <«ET»1NIHQ,  *NO 

D48POSiwa  or  becomds  <*»  rne  system: 
STOfl*OE: 

i  Tiii^ary.  secondary,  and  subsidiary 
medical  health  records  are  stored  in  file 
folders,  microform,  on  magnetic  tape, 
punched  cards,  machine  listings,  discs, 
and  other  computerized  or  machine 
readable  media. 

RETWCVAaiUTV: 

Military  health  (medical  and  dental) 
treatment  records  are  filed  and 
maintained  by  the  last  four  digits  of  the 
military  member's  Social  Security 
Number,  the  member's  last  name,  or  the 
member's  Social  Security  Number.  A 
locator  case  file  cross-references  the 
patient's  name  with  the  location  of  his/ 
her  record. 

Inpatient  (clinical)  health  records  are 
filed  and  maintained  by  the  last  four 
digits  of  the  sponsor's  Social  Security 
Number  or  a  register  number.  A  manual 
or  automatic  register  of  patients  is  kept 
at  each  Navy  medical  treatment  facility. 
The  location  of  the  file  can  be 
determined  by  a  seven-digit  register 
number  or  the  patient's  name. 

Chitpatient  (medical  and  dental) 
health  records  are  filed  and  maintained 


by  the  sponsor's  Social  Security  Number 
or  date  of  birth,  relationship  to  the 
sponsor,  and  name.  A  locator  file  cross- 
references  the  patient's  name  with  the 
location  of  his/her  record. 

Tre.atment  records  retired  to  a  Federal 
Records  Center  prior  to  1971  are 
retrieved  by  the  name  and  service 
number  or  file  number.  After  that  date, 
records  are  retrieved  by  name  and 
Social  Secunty  Number. 

Aviation  medical  records  are  filed  and 
m.aintained  by  Social  Security  Number 
and  name. 

Marine  Security  Guard  Battalion 
psychological  examination,  evaluation, 
and  treatment  case  files  contain  medical 
records  documenting  fitness  for 
assignment  as  Embassy  Guards  and  are 
filed  and  maintained  by  Social  Security 
Number  and  name.  Subsidiary  health 
care  records  may  or  may  not  be 
identified  by  patient  identifier.  When 
they  are.  they  may  be  retrieved  by  name 
and  Social  Security  Number. 

SAFEOUARDS: 

Records  are  maintained  in  various 
kinds  of  filing  equipment  in  specific 
monitored  or  controlled  access  rooms  or 
areas;  public  access  is  not  permitted. 
Computer  terminals  are  located  in 
supervised  areas.  Access  is  controlled 
by  password  or  other  user  code  system. 
Utilization  reviews  ensure  that  the 
system  is  not  violated.  Access  is 
restricted  to  personnel  having  a  need  for 
the  record  in  providing  further  medical 
care  or  in  support  of  administrative/ 
clerical  functions.  Records  are 
controlled  by  a  charge-out  system  to 
clinical  and  other  authorized  personnel. 

retention  and  disposal: 

Health  care  records  are  retained, 
retired,  and  disposed  of  in  accordance 
with  Secretary  of  the  Nav7  Instruction 
5215.5  (Disposal  of  Navy  Marine  Corps 
Records)  and  Naval  Medical  Command 
Instruction  6150.1  {Health  Care 
Treatment  Records). 

Specifics  are  given  below; 

Military  health  (medical  and  dental) 
records,  are  transferred  with  the 
member  upon  permanent  change  of  duty 
station  to  his/her  new  duty  station. 
These  records  are  retired  to  the  National 
Personnel  Records  Center.  (Military 
Personnel  Records),  9700  Page  Avenue. 
St.  Louis,  MO  63132-5100  Naval  Reserve 
Personnel  Center,  4400  Dauphine  Street. 
New  Orleans,  LA  70149-7800;  and. 
Marine  Corps  Reserve  Support  Center. 
10950  El  Monte,  Overland  Park,  KS 
66211-1408, 

Inpatient  health  records  are 
transferred  to  the  National  Personnel 
Records  Center.  (Military  Personnel 
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Records),  9700  Page  Avenue.  St.  Louis. 
MO  63132-5100  or  to  the  National 
Personnel  Records  Center,  (Civilian 
Personnel  Records).  Ill  Winnebago 
Street.  St.  Louis,  MO,  two  years  after  the 
calendar  year  of  the  last  date  of 
treatment. 

Outpatient  health  records  of  civilians 
are  transferred  to  the  National 
Personnel  Records  Center,  f^iil)tar> 
Personnel  Records).  9700  Page  Avenue. 
St.  Louis.  MO  63132-5100  or  to  the 
National  Personnel  Records  Center. 
(Civilian  Personnel  Records),  111 
Winnebago  Street.  St.  L-rais,  MO.  two 
years  after  the  calendar  ypar  of  the  last 
date  of  treatment. 

X-ray  files  are  retained  on  site  and 
destroyed  three  years  after  the  last  x 
ray  m  the  file.  Asbestos  x  rays  are 
retained  on  site  indefinitely 

Secondary  health  record  may  be 
retained  sepanite  from  the  health 
record  A  notation  is  made  in  the  health 
record  that  these  records  exist  and 
where  they  are  being  kept.  When  the 
health  record  is  retired  or  the  patient 
transfers,  these  records  should  be 
entered  m  the  health  record. 

Aviation  medical  records  are  retained 
at  the  activity  and  destroved  when  30 
years  old. 

Marine  Security  Guard  Battalio;; 
psychological  examinaTion.  evaluation. 
and  treatment  case  files  containi.ng 
medical  records  documenting  fitness  for 
assignment  as  Embassy  Guards  are 
retained  at  the  activity  a.",d  destroyed 
after  50  years. 

Clinical  psychology  case  files 
documenting  suitability  for  special 
a.5signment  wiii  be  retained  at  the 
originating  medical  treatment  facility 
diid  destroyed  when  50  years  old. 

Radiation  exposure  records  for 
personnel  exceeding  exposure  limits  are 
retained  at  Bureau  of  Medicine  and 
Su-gery  for  50  years,  then  destroyed;  all 
others  are  retained  5  years,  then 
destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Servnce  medical  (health  and  dental) 
records  for  active  and  reserve,  Navy  and 
Marine  Coi-ps:  Chief,  Bureau  of  Medicine 
and  Surgery.  Na\7  Department, 
Washington,  DC  203:'2-5120; 
Com.manding  Officers,  Naval  Activities, 
Ships  and  Stations;  and.  Director, 
National  Personnel  Records  Center 
Military  Personnel  Records,  P"00  Page 
Avenue,  St.  Louis.  MO  63132-5100 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  .Navy's 
compilation  of  system  of  record  notice.s 

Lnpatient  and  outpatient  treatment 
records:  Chief  Bureau  cf  Mediane  and 
Surgery,  Navy  Departmient,  Washinjjton. 
DC  20372-5120;  Commanding  Officers 


and  Officers-in-Charge  of  naval  medical 
treatment  facilities;  and.  Director 
National  Personnel  Records  Center 
Military  Personnel  Records,  970(3  Page 
Avenue.  St  Louis.  MO  63132-5100 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices. 

HOTIRCATIOW  PROCEDURE: 

Active  duty  .Navy  and  Marine  Corps 
personnel  and  drilling  members  of  the 
Navy  and  Manne  Corps  Reserves 
seeking  to  determine  whether  this 
system  of  records  contains  information 
about  themselves  should  add.-ess 
written  inquiries  to  the  originating 
medical  or  dental  treatment  facility. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Department  of  the 
•Navy's  compilation  of  system  of  record 
notices. 

Inactive  Nd\al  Reservists  should 
address  requests  for  information  to  the 
Naval  Reserve  Personnel  Center,  4400 
Dauuhine  St-i-eet,  .Npw  Orleans,  LA 
701 49- -'800  Marine  Reser\-i8f8  should 
address  requests  for  information  to 
Manne  Corps  Reserve  Support  Center, 
10950  El  Mon'e  Overiand  Park,  KS 
f>fi21 1-1408. 

Former  members  \^  ho  have  no  further 
reserve  or  active  duty  obligations  should 
address  requests  for  information  to  the 
Di.'-ector,  .National  Personnel  Records 
Center,  (Military  Personnel  Records), 
9:'{)0  Page  Avenue.  St.  Lf>uis.  MO  63132- 
5100. 

All  written  requests  should  contain 
the  full  name  and  Social  Security 
Number  of  the  individual,  his/her 
signature,  and  in  those  cases  where  his/ 
her  period  of  service  ended  before  1971, 
his/her  service  or  file  num.ber  In 
requesting  records  for  personnel  who 
served  before  1964,  information 
provided  to  the  National  Personnel 
Records  Center  should  also  include  date 
and  place  of  birth  and  da'es  of  periods 
of  active  Na\'al  ser\-ice. 

Records  may  be  requested  in  person. 
Proof  of  identification  will  consist  of  the 
Armed  Forces  Identification  Card  or  by 
other  types  of  identification  bearing 
picture  and  signature. 

Requests  for  inpatient  records  within 
two  years  of  inpatient  stay  should  be 
addressed  to  the  Commanding  Officer  of 
the  hospital  whert;-  the  individual  was 
U'eated. 

Requests  for  inpatient  records  after 
two  years  after  inpatient  stay  should  be 
addressed  to  the  Director.  National 
Personnel  Records  Center,  (Civilian 
Personnel  Records),  in  Winnebago 
Street.  St.  Louis,  MO  63118  or  to  the 
Director,  National  Personnel  Records 
Center,  [Military  Personnel  Records). 


!,s  MO  rv3132- 


9-00  Page  Avpnue  St   Loi 
5100 

Requests  for  subsidiary  medical 
records  should  be  addressed  to  the 
Commanding  Officer  of  medical  or 
dental  center  where  treatment  was 
received. 

The  following  data  should  be 
provided:  Full  name.  Social  Security 
Number,  status,  date(s)  of  treatment  or 
period  of  hospitalization,  address  at , 
time  of  medical  treatment  and  service 
number. 

Full  name.  date,  and  place  of  birth,  ID 
card  or  driver's  Ucense,  or  other 
identification  to  sufficiently  identify  the 
individual  with  the  medical  records  held 
by  the  treatment  facility  must  be 
presented. 

RECORD  ACCESS  PROCEDURE 

Individuals  seeking  access  to  record 
about  themselves  contained  In  this 
system  of  records  should  address 
written  inquiries  to  the  medical  or 
dental  treatment  facility  where 
treatment  was  received  or  to  the 
officials  listed  under  "Notification 
procedure". 

COKTESTIHO  RECORD  PROCEDURt 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager 

RECORD  SOURCE  CATEQORttS, 

Reports  from  attending  and  previous 
physicians  and  other  medical  personnel 
regarding  the  results  of  physical,  dental, 
and  mental  examinations,  treatment 
evaluation,  consultation,  laboratory,  x- 
rays,  and  special  studies  conducted  to 
provide  health  care  to  the  individual  or 
to  determine  the  individual's  physical 
and  dental  qualification. 

tX£MPTIO»«S  CLAIMED  FOR  THt  S'S'IM 

None. 

N0632O-1  ' 

SYSTEM  NAME 

Health  Care  Accounts  and  Insurance 
Information  (53  FR  1724a  May  16, 1988). 


CA'^taOHlSS  Of  IND!yiDU*_LS  COYlRtD  "<  TMt 

SYSTEM: 

At  end  of  entry,  add  "All  commercial 
insurance  carriers  with  whom  the 
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Department  of  the  Navy  Hied  a  claim 
under  the  Third  Party  Payers  Act. 


AUT>to«iTy  FO«  MAmrvtAMCt  Of  rnt 

•  YSTtM: 

At  end  of  entry,  add  '10  U.S.C.  1095. 
Collection  from  Third  Party  Payers  Act. 


ROUTWW  USES  Of  RECOmJS  MAlKTIklNED    *» 
TMt  rrSTEM,  l»#a.UOtM0  CATEOO«TES  OF 
USERS  A*«0  PimPOSES  »=0««  SUOt  USES: 

Add  a  new  first  paragraph  "To  third 
parties  in  those  cases  where  the 
Government  is  seeking  reimbursement 
under  the  Third  P^^-'y  Pnyers  Act." 


t»O«420-1  ' 

SYSTEM  name: 

Health  Care  Accounts  and  Insurance 

Inform  a  tinn 

SYSTEM  LOCA^XIH: 

Primary  System  is  located  at  the 
Bureau  of  Medicine  and  Surgery,  Navy 
Department.  Washington,  DC  20372- 
5120. 

Decentrabzed  Segments  are  located  at 
the  Naval  Hospitals  and  Medical  Clinics 
which  provide  services  or  perform  work 
giving  rise  to  such  accounts  receivable. 
Official  mailing  addresses  are  pubhshed 
as  an  appendix  to  the  Navy  s 
compilation  of  system  of  record  notices. 

CATEGORIES  Of  WD.-V!D<JAi_S  CO¥EStlC  Bf   '"I 

system: 

A.".y  individual  receiving  health  care 
treatment  or  examination  services 
funded  by  the  Navy  Medical 
Department.  Coverage  also  Includes 
sponsors  and  other  persons  responsible 
for  the  debts  of  such  persons.  All 
commercial  insurance  carriers  with 
whom  the  Department  of  the  Navy  has 
filed  a  claim  under  the  Third  Party 
Payers  Act. 

CATEOOWtES  or  WECOWOS  m  TME  «Y«T«r 

IriJiv  iduai  8  r.d.Tie  and  Social  Security 
Number,  sponsor's  Social  Security 
Number,  if  applicable,  pay  grade,  branch 
of  service  of  service,  duty  station 
address,  account  number,  activity 
performing  service,  patient's  insurance 
information,  civilian  employer,  patient 
category,  time  and  dates  of  service, 
units  of  service,  physicians'  and 
hospitals'  statements  of  service  a  total 
charges  for  treatment  including  interest, 
administrative  and  penalty  charges. 
pa>-nent  receipts,  admission  documents, 
corrpspondence  relating  to  collection 
attempts  to  ascertain  eligibility  status, 
patient  category,  and  third  party  insurer 
i.abihty,  records  of  payment  received 
ard  ou'sta'-G'.ng  baUn'^es,  letter  r»^ports 


of  uncollectible  accounts  receivable, 
records  suspending  or  terminating 
collection  action  or  effecting 
compromise  settlement  agreements,  and 
requests  for  recovery  of  CHAMPUS 
funds  and  substantiating  documents. 

Af^xOWf*    I^OK   MAlNTfMAMCI  or  TXE 
SYSTEM. 

31  U.S.C.  191-195.  227.  and  952  (also 
known  as  the  Federal  Qaima  Collection 
Act  of  1986);  10  U.S.C  1078-1079  and 
1095;  37  U.S.C.  702.  705.  and  1007: 
Executive  Chxler  9397;  and,  10  U.S.C. 
1095.  Collection  From  Third  Party 
Payers  Act 

HMPoaKs): 

To  Identify  and  facilitate  payment  of 
amounts  owed  the  U.S.  Users  of  the 
information  include  Naval  Medical 
Command  personnel  who  are  directly 
involved  in  processing  payments  or 
billings  of  patient  accounts.  The 
Information  is  used  to  determine 
amounts  owed,  methods  to  be  employed 
to  effect  recovery,  whether  or  not  the 
claim  can  be  compromised  or  collection 
action  thereon  terminated  or  suspended. 

To  determine  amounts  owed  by  third 
party  health  insurers,  and  to  collect 
charges  for  utility  bills  and  other 
miscellaneous  items.  File  may  be 
forwarded  to  the  Naval  Investigative 
Service  Command  for  investigation  or  to 
any  component  of  DOD.  as  needed,  in 
the  performance  of  their  duties  related 
to  same. 

H  ,,    Ti,<,,  ,fses  Of  WECOBDS  MAiirrArHED  m 

■•►••€   S  •'■■'€»*,  i»»Ci..i/OI*l<3  CA^EOCWIFS  Of 
.<tfBc,  i„-   y~ni  t«jRf>OSES  Of  gUCM  USES: 

To  third  parties  in  mose  cases  where 
the  Government  is  seeking 
reimbursement  under  the  Third  Party 
Payers  Act. 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  notices  also  apply  to  this 
system. 

OtSCLOSUm  TO  CONSUMER  REJ>ORTlNO 


Disclosure  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POtjClES  AMD  P«ACT1CiS  fOO  8TORWO, 
BfTtuevitKi.,  ACCE8SII*a.  RETAitttlta.  AJiO 

SiS,Pf'y»mG  Of  RECORDS  m  -Mi  system: 

STOfiAac: 

Automated  records  stored  on  disc. 
tape,  pimched  cards,  and  machine 
listings.  Manual  records  stored  on  index 
cards  (3x5)  in  card  files  and  in  file 
folders  and  reading  files. 


retwevabiuty: 

.Automated  records  are  retrieved  by 
either  a  query  or  a  request  for  a 
standard  report.  Data  may  be  indexed 
by  any  data  element  although  the 
primary  search  keys  are  name  and 
Social  Security  Number.  Paper  records 
are  Hied  alphabetically  by  last  name  of 
debtor. 

SAfEQUAROS: 

.Access  to  the  automated  system 
requires  user  account  number  and 
password  sign  on.  Access  to  the  paper 
records  and/or  terminals  are  limited  to 
authonzed  personnel  that  are  properly 
screened  and  trained.  Office  space 
where  records  and/or  terminals  are 
located  is  locked  after  official  working 
hours. 

bete  NT  low  AW)  DISPOSAL. 

Records  are  retained  in  active  file 
until  collection  action  has  been 
completed,  compromised,  suspended,  or 
terminated.  They  are  held  m  inactive  file 
until  statute  of  limitations  has  run  and 
then  destroyed. 

SYSTEM  MA»iAOER<8)  AND  ADOWESS: 

Chipf.  Burrau  of  Medicine  and 
Surgery,  Na%'y  Department,  VVd.-hLngton. 
DC  20372-5120  and  Commanding 
Officers  of  Medical  Treatment  Facilities. 
Official  mailing  addresses  are  published 
as  an  appendix  to  Na'.-y's  compilation  of 
system  of  record  notices. 

NOTIFICATION  PROCEDURE:  ' 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquines  to  the  Chief, 
Bureau  of  Medicine  and  Surger. .  Nav^ 
Department.  Washington,  DC  2fJ3?2- 
5120  or  to  the  Commanding  Offi-er  of 
the  Medical  Treatment  Facility  where 
treatment  was  received.  Requests 
should  provide  the  full  name  of  the 
patient  and  sponsor,  the  military  or 
dependency  status  of  the  patient  and 
sponsor,  and  the  location  and 
approximate  dates  of  treatment  or 
examination.  Drivers  license  and/or 
military  ID  card  will  be  considered 
adequale  proof  of  identity. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  r*'cords 
dbout  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Chief,  Bureau  of 
Medicine  and  Surgery,  Nav7 
Department.  Washington,  DC  20372- 
5120  or  to  the  Commanding  Officer  of 
the  Medical  Treatment  Facility  where 
treatment  was  received.  Requests 
should  provide  the  full  name  of  the 
patient  and  sponsor,  the  military  or 
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dependency  status  of  the  patient  and 
sponsor,  and  the  location  and 
approximate  dates  of  treatment  or 
examination.  Driver's  license  and/or 
military  ID  card  will  be  considered 
adequate  proof  of  identity. 

COWTESTINa  RECORD  PROCCOURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  .N'avy  Instruction  5211.5;  32  CFR  part 
701:  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Automated  patient  administration 
system  records  produced  at  Medical 
Treatment  Facilities  include  but  are  not 
limited  to  Inpatient  Admission/ 
Disposition  Records,  NAVMEDCOM 
6300/5;  Report  of  Treatment  Furnished 
Pay.  Patients-Hospitalization/ 
Outpatient  Treatment  Furnished,  DOD 
7/7A,  Part  A/B.  Other  record  source 
categories  are:  OCHAMPUS.  Denver 
U.S.  Postal  Service;  Military  Locator 
Service;  State  Departments  of  Motor 
Vehicles:  any  component  of  the  DOD; 
the  Department  of  Justice,  the  General 
Accounting  Office,  retail  credit 
associations,  financial  institutions, 
current  or  previous  employers, 
educational  institutions,  trade 
associations,  automated  system 
interfaces,  local  law  enforcement 
agencies,  the  Department  of  Health  and 
Human  Services,  the  Internal  Revenue 
Service,  and  the  Office  of  Personnel 
Management, 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM*. 

None. 
[FR  Doc  92-7213  Filed  04-13-92;  8:45  am] 

BIUJNG  COOe  M10-01-F 


DEFENSE  NUCLEAR  FACIUTIES 
SAFETY  BOARD 

Resolution  of  Potential  Conflict  of 
Interest 

The  Defense  Nuclear  Safety  Board 
(Boardl  has  recognized  a  potential 
conflict  of  interest  situation  with  its 
contractor,  Stevenson  &  Associates 
(Stevenson). 

Stevenson  is  presently  under  contract 
to  the  Board  for  the  provision  of 
technical  support  services  in  the  areas 
of  seismic,  structural  and  systems 
engineering.  Through  the  issuance  of 
individual  task  orders,  Stevenson 
performs  reviews  and  analyses  of 
various  Department  of  Energy  (DOE) 
defense  nuclear  facilities.  In  January 


1992,  Stevenson  informed  the  Board  th«t 
Westinghouse  Electric  Company 
[Westmghouse)  had  asked  them  to  a:::t 
as  a  technical  consultant  in  responding 
to  litigation  related  to  construction  of  a 
commercial  power  plant  for  a  foreign 
govpmment,  Spec'f'cally.  Stevenson 
would  be  advising  Westinghouse  on  the 
current  state  of  the  art  in  the  use  of 
concrete  anchor  bolts  and  m  the 
construction  of  small  bore  pipe  feupports 
and  electrical  raceway  supports  for 
commercial  nuclear  power  plants. 
Consequently,  as  Westinghouse  is  a 
DOE  contractor  for  its  nuclear  weapons 
program  and  facilities,  the  potential  for 
conflict  of  interest  was  considered  by 
the  Board  since  Stevenson  would  be 
working  concurrently  for  the  Board  and 
an  organization  which  operates  a  major 
DOE  facility  under  its  jurisdiction. 

The  Board  is  aware  that  the  parties  to 
the  litigation  have  declared  that  the  case 
has  been  settled  in  principle.  In  anv 
event,  based  on  a  comprehensive  rev,ew 
of  this  relationship,  the  Board  has 
determined  that  a  direct  conflict  of 
intrest  with  Stevenson  s  work  on 
particular  matters  for  the  Board  does  not 
exist.  Stevenson's  efforts  on  behalf  of 
Westinghouse  are  limited  to  specific 
technical  issues  involving  Westinghouse 
commercial  nuclear  work  at  a  specific 
power  plant  for  a  foreign  government 
which  is  not  directly  related  to  the  DOE 
weapons  complex  work  performed  by 
Westinghouse,  Additionally,  while  the 
appearance  of  a  conflict  of  interest  may 
exist,  the  Board  believes  the  critical 
support  Stevenson  provides  m  its  review 
of  defense  nuclear  facilities  is  of 
paramount  importance  to  public  health 
and  safety  concerns  end  must  be 
continued  at  the  present  time  Therefore 
the  Board  has  recognized  the  existence 
of  this  relationship  and  believes  it  will 
not  jeopardize  Stevenson's  .ability  to 
provide  the  Board  with  unbiased  work 
products  due  to  the  differences  m  the 
technical  work  being  performed. 

Dated:  April  9, 1992. 
Robert  M.  Andersenu 

Genera!  Counsel. 

(FR  Doc  92-8582  Filed  4-13-92:  a-45  am] 

BILUNO  COOE  M2(M(D-M 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.190] 

Christa  McAullffe  Fellowship  Program 

action:  Notice  of  alternative 
distribution — Christa  McAuliffe 
Fellowship  Program, 

SUMMARY:  The  Secretary  publishes  an 
alternative  distribution  of  Christa 


Mt.Auliffe  Fellowship  awards  for  fiscal 
FOR  FURTHER  INFORMATION  CONTACT; 

Janice  Wiiiiams-Madison.  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  room  2059,  Washington. 
DC  20202.  Telephone;  (202)  401-1059. 
Deaf  and  hearing  impaired  individuals 
may  call  'hi  Fp  ieral  Dual  Party  Relay 
Service  at  l-Kx)-877-8339  (in  the 
Washington,  DC  202  area  code, 
telephone  70&-9300)  between  8  a.m.  and 
7  p.m.,  eastern  time. 

SUPPLEMENTARY  INFORMATION:  Under 

section  563  of  the  Higher  Education  Act, 
if  the  appropriation  for  the  Christa 
McAullffe  Fellowship  Program  is  not 
sufficient  to  provide  one  fellowship  in 
each  congressional  district  of  each  State 
and  one  each  in  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  the  Virgin  Islands, 
American  Samoa,  the  Commonwealth  of 
Northern  Mariana  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands  (Palau)  at 
a  level  not  to  exceed  the  national 
average  salary  of  public  school  teachers, 
the  Secretary,  "shall  determine  and 
publish  an  alternative  distribution  of 
ft  llowships  which  will  permit  fellowship 
awards  at  that  level  and  which  is 
geographically  equitable." 

For  fiscal  year  1992,  funds  will  be 
allocated  to  the  50  States,  the  District  of 
Columbia,  Puerto  Rico,  Guam,  the  Virgin 
Islands,  American  Samoa,  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands  (Palau}-^8ed  on 
relative  numbers  of  public  school 
teachers,  provided  no  State  or  territory 
receives  less  than,  $;t4,ft('X!  t'^-e  rinMonal 
average  teacher  sauirv  fur  iv-wi.  Awards 
to  individual  teachers  may  not  exceed 
S34.8f»0  The  Secretary  urges  that 
fellowships  be  awarded  in  the  maximum 
amount  whenever  possible. 

Program  Authority;  20  U.&C  1113-1113e. 

Dated:  April  7. 1992. 
(Catalog  of  Federal  Domestic  Assistance  No. 
84.190.  Christa  McAuliffe  Fellowship 
Program) 
Lamar  Alexander 
Secretary  of  EducaUon. 
[FR  Doc.  92-8520  Filed  4-13-82;  8:45  am] 

B(LUI#Q  COO€  «OOO-,0 "  W 


President's  Advisory  Commfssion  on 
Educational  Excellence  tor  Hispanic 
Americans;  Meeting 

agency:  fVsiiicn;  ?.  Advisory 
Commission  on  Eaocational  Excellence 
for  Hispanic  Americans,  Education. 

actk>n:  Notice  of  meeting. 
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SUMMARY 


Thi3  r.o'xe  Sf's  forth  the 


schedule  and  proposed  ager.dd  of  a 
forthcomir.g  meeting  of  the  President's 
Advisory  Commission  on  Educational 
Excellence  for  Hispanic  Americans.  This 
notice  also  describes  the  functions  of 
the  ComjT.'ssion.  Notice  of  this  meeting 
is  required  under  section  10(a)(2)  of  the 
Federal  Adv!sor>-  Committee  Act. 
DATES  AMD  TIME:  Apnl  24. 1992-0  a.m.  to 
5pm  and  Apr;  25  1992-9  a.m.  to  11:00 
a,r. 

ADDRESSES;  The  Ritz-Carlton  Hotel. 
2100  Mass^  h.sp'ts  Avenue.  NW., 
Washing 'yn,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Florez.  Eu'c/ve  Director,  White 
House  Initiative  on  Educational 
E-xcellence  for  Hispanic  Americans,  U.S. 
Departm.e:^.t  of  Education,  Washington. 
DC  20202-7688  Telephone  (202)  20S- 
2420. 

SUPPt^MENTARV  INFORMATION:  The 
President's  .advisory'  Commission  on 
Educational  Excellence  for  Hispanic 
Am.er.can!^  is  established  under 
E.xecutive  Order  12729. 

The  Commission  is  established  to 
advise  the  Secretary  of  Education  on  the 
educational  status  of  Hispanic 
Americans,  including  the  progress  of 
Hispanic  Americans  towrards 
achievement  of  the  national  educational 
goals,  and  on  Federal  efforts  to  promote 
quality  education  for  Hispanic 
Americans. 

On  April  24.  the  Commission  will 
meet  in  an  open  session  from  9  a.m.  to  5 
p.m.  The  agenda  will  be  the  ongoing 
pubic  awareness  campaign  around  the 
country'  and  the  work  of  the 
subcommittees  on  pre-school  education, 
K  through  12  education,  and 
postsecondary  and  lifelong  learning.  On 
Apnl  25.  the  Commission  will  meet  in  an 
open  session  from  9  a.m.  to  11  a.m.  The 
agenda  will  be  summaries  of  the 
subcomjnittee  presentations  and  next 
steps  to  be  taken  in  the  workplan. 

Records  are  kept  of  all  Commission 
proceedings,  and  are  available  for 
public  inspection  at  the  Office  of  the 
White  House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans.  400 
Mar>'land  Avenue.  SW.,  Washington, 
DC  20202-7888  from  the  hours  of  8:30 
a.m.  to  5  p.m. 

The  public  is  being  given  less  than 
fifteen  days  notice  of  this  meeting 
because  of  the  difficulties  encountered 
in  scheduling  a  meeting  of  the 
participants  who  are  essential  to  the 
actions  described  in  this  notice. 


Dated:  April  9, 1992. 
John  T.  MacDonald, 

Assistant  Secretary  for  Elementary  and 

Second  Education. 

(FR  Doc.  92-8647  Filed  4-13-92;  8:45  amj 

•tUJNO  COOC  «000-01-M 


National  Assessment  Governing 
Board:  Public  Forum 

AGENcy;  National  Assessment 
Governing  Board;  Education. 
action:  Notice  of  meeting. 


summary:  The  National  Assessment 
(.,  A  err.ag  Board  is  announcing  the 
opportimity  for  commentary  and  review 
of  the  achievement  levels  being 
considered  for  the  1992  mathematics 
assessment  of  the  National  Assessment 
of  Education  Progress  (NAEP).  The 
Board,  in  accordance  with  its  statutory 
responsibihty  to  identify  "appropnate 
achievement  levels  for  each  grade  and 
subject  to  be  tested  under  the  National 
Assessment"  has  contracted  with 
American  College  Testing,  which 
convened  a  panel  of  mathematic  experts 
to  recommend  mathematics 
achievement  levels  for  grades  4.  8.  and 
12  to  be  used  in  reporting  the  1992 
NAEP.  The  Board  Intends  to  take  final 
action  on  these  recommendations  at  its 
regularly  scheduled  quarterly  meeting 
on  August  6. 1992.  This  document  is 
intended  to  notify  interested  individuals 
and  organizations  of  their  opportunity  to 
present  oral  and/or  written  views  to  the 
Board. 

OATBS:  May  1, 1992.  and  May  21. 1992. 
time:  9:30  a.m.  to  3  p.m. 
place:  May  1, 1992— The  Smithsonian. 
1100  Independence  Avenue,  SW.. 
Washington,  DC;  May  21, 1992— 
Washington  State  Convention  and 
Trade  Center,  800  Convention  Place. 
Seattle.  Washington, 

FOR  FURTHER  INFORMATION  CONTACT: 
Mel  Webb.  NAEP  Project  Director. 
American  College  Testing.  2201  North 
Dodge  Street,  Iowa  City.  Iowa,  52243. 
Telephone:  319-337-1472;  or,  Mary  Lyn 
Bourque,  Assistant  Director  for 
Psychometrics,  National  Assessment 
Governing  Board.  1100  L  Street.  NW., 
suite  7322.  Washington.  DC,  20005-4013. 
Telephone:  202-357-6^40 
8UPPt£MENTARY  INFORMATION:  1  he 
National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  4303  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  title  III-C  of  the 
Augustus  F.  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 


Improvement  Amendments  of  1988  (Pub. 
L.  100-297).  (20  use  1221e-l). 

The  Board  is  established  to  formulate 
policy  guidelines  and  to  advise  the 
Commissioner  of  the  National  Center  for 
Education  Statistics  on  policies  and 
actions  needed  to  improve  the  form  and 
use  of  the  National  Assessment  of 
Education  Progress,  and  develop 
specifications  for  the  design. 
methodology,  analysis,  and  reporting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  subject  areas  to 
be  assessed,  identifying  the  objectives 
for  each  age  and  grade  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 
The  National  Assessment  Governing 
Board  will  hold  a  public  forum  in 
Washington,  DC  on  Friday.  May  1.  1992, 
and  a  public  forum  in  Seattle, 
Washington  on  Thursday,  May  21,  1992, 
to  hear  comments  on  proposed 
definitions  of  mathematics  achievement 
levels  for  grades  4,  8,  and  12  to  be  used 
in  reporting  the  .National  Assessment  of 
Educational  Progress.  The  proposed 
achievement  levels  were  prepared  by 
the  expert  mathematics  panel  in 
accordance  with  the  NAGB  policy 
docum.ent  "Setting  Appropriate 
Achievement  Levels  for  the  National 
Assessment  of  Education  Progress." 
dated  May  11.  1990,  and  a  design 
developed  by  American  College  Testing 
and  approved  by  the  Board  on  |anuary 
16,  1992.  The  proposals  include  detailed 
descriptions  of  the  subject-matter 
knowledge  and  skills  proposed  for  each 
level. 

These  proposals  are  scheduled  to  be 
presented  to  the  Board  during  its 
quarterly  meeting  in  Washington,  DC  on 
May  8  and  9, 1992.  The  text  of  these 
proposals  and  a  description  of  the 
achievement  levels-setting  process  may 
be  obtained  by  contacting  the  ACT 
office  at  the  address  or  telephone 
number  above  by  3  p.m.  on  April  24, 
1992  for  the  May  1.  1992  public  forum;  or, 
by  3  p.m.  on  May  15,  1992  for  the  Mav 
21, 1992  public  forum.  However,  ever>' 
effort  will  be  made  to  receive  testimony 
from  all  persons  attending  the  forum 
who  wish  to  make  a  presentation. 
Written  statements  should  be  submitted 
at  the  forum  or  to  the  NAGB  office  by  5 
p  m.  on  May  21. 1992.  The  board  plans  to 
analyse  all  comments  received  in 
response  to  this  announcement.  The 
results  of  the  public  comments  will  be 
used  by  the  Board  in  conjunction  with 
other  information  to  fulfill  its  statutory 
requirement  to  establish  achievement 
levels  on  the  National  Assessment. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  to  public 
inspection  at  the  National  Assessment 
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Governing  Board.  1100  L  Street.  NW., 
suite  7322.  Washington,  DC,  from  8:30 
a.m.  to  5  p.m.,  Monday  through  Friday. 

Dated:  April  8.  1992. 
Roy  Truby, 

Executive  Director.  National  Assessment 
Governing  Board. 

[FR  Doc.  92-8510  Filed  4-13-92;  8:45  am) 
BHxmacooc  4oao-ot-M 


Advisory  Committee  on  Testing  In 
Chapter  1;  Meeting 

agency:  Advisory  Committee  on  Testing 
in  Chapter  1,  Education. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
intitial  meeting  of  the  Advisory 
Committee  on  Testing  in  Chapter  1,  This 
notice  also  describes  the  functions  of 
the  Committee.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATE  AND  TIME;  April  30, 1992—9  a.m.-6 
p.m.;  May  1, 1992 — 9  a.m.-l  p.m. 

ADDRESSES:  Capitol  Holiday  Inn,  550  C 
Street  SW.,  Washington,  DC  20024, 
(202)  479-4000. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mary  Jean  LeTendre.  Director, 
Compensatory  Education  Programs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  (room  2043.  FOB6), 
Washington,  DC  20202-6132,  (202)  401- 
1682, 

SUPPUEMENTARV  INFORMATION:  The 

Advisory  Committee  on  Testing  in 
Chapter  1  is  established  under  section 
442  of  the  General  Education  ProvisionB 
Act,  as  amended.  (20  U.S.C.  1233a). 

The  Advisory'  Committee  is 
established  to  advise  the  Secretary  of 
Education  on  possible  improvements  or 
alternatives  to  the  current  testing 
procedures  for  measuring  the  academic 
achievement  of  Chapter  1  students. 

The  meeting  of  the  Committee  is  open 
to  the  public.  The  proposed  agenda 
includes  an  over\'iew  of  the  history  and 
current  status  of  testing  in  Chapter  1 
programs  and  the  state  of  the  art  of 
assessment  procedures. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  at  the 
office  of  the  Advisory  Committee  on 
Testing  in  Chapter  1,  400  Maryland 


Avenue,  SW,  Washington.  DC.  20202- 
7559,  from  the  hours  of  9  a.m.  to  5  p  m 
}ohn  T.  MacDonald, 

Assistant  Secretary  for  EJemertary  and 

Seconday  Education 

[FR  Doc.  92-e52£  Filed  4-13-92;  8:45  am] 

BIUJNO  COM  4000-01-41 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board 

Task  Force  on  Radioactive  Waste 
Management;  Open  Meetings 

Pursuant  to  the  provisions  of  the 
Federal  Advisory-  Committee  Act  (Public 
Law  92-483,  88  Stat.  770),  notice  is 
hereby  given  of  the  following  advisory 
committee  meetings: 

Same.  Secretary'  of  Energy  Advisory'  Board 
Task  Force  on  Radioactive  Waste 
Management. 

Date  and  Time:  Friday.  May  1.  1992.  2  p  m  - 
6:30  p.m.  (or  later  if  necessary),  Siaturday. 
May  2, 1992  9  a.m.-e:30  p.m.  (or  later  If 
necessary) 

Contact  Eh-,  Daniel  S  Mellay,  Designated 
Federal  Officer,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585.  (2021  58&-3903 

Purpose:  The  Secretary  of  Energy  Advisory 
Board  Task  Force  on  Radioactive  Waste 
Management  was  established  in  October 
1990  to:  (1)  Identify  the  factors  that  effect  the 
level  of  public  trust  and  confidence  in 
Department  of  Energy  programs: 

(2)  Assess  the  effectiveness  of 
alternative  financial,  organizational. 
legal,  and  regulatory  arrangements  m 
promoting  public  trust  and  confidence, 

(3)  Consider  the  effects  on  other 
programmatic  objectives,  such  as  cost 
and  timely  acceptance  of  waste,  of  those 
alternative  arrangements;  and 

(4)  Provide  the  Secretary  with 
recommendations  and  guidance  for 
implementing  those  recommendations. 

Friday.  May  1.  1992. 

Location:  Amargosa  Valley  Multi- 
purpose Building.  Amargosa  Valley, 
NV 

2-3  p.m.  Presentation  by  local 

government  officials 
3-4:15  p.m.  Presentation  by  Yucca 

Mountain  Project  Office  staff 
4:15-4:30  p.m.  Break 
4:30-6:30  p.m.  Public  comments  (Publ::; 

comment  penod  may  t>€  extended  ] 
6.30  p.m  Adjourn 

Saturday.  May  2,  1992. 

Location:  Auditorium.  U.S.  Departrnpnt 
of  Energy,  Nevada  Field  Office  2"53 
South  Highland  Street.  Las  Vegas  N'V 

9-10:15  a.m.  Presentation  by  state  Hnd 
local  government  officials 

10:15-10:30  a.m.  Break 


10:30-12:30  a.m.  Presentations  by 
representatives  of  non- 

go\'enimentai  organiz-aticns 
12:30-1  30  p.m.  Break 
1:30-3:30  p.m.  Round  table  discussion 

with  expert  panei 
3:30-3,4.5  pm  Break 
3:4.V-b:30  p.m  Pu'tslic  r.omirH-nts  i, Pu;)lic 

com,ment  pennd  may  he  extended  ) 
6:30  p.m,  Ad)oum 

Public  Participation:  The  Chatnnan  of 
the  Task  Force  is  empowe-ed  to  cnr.du' ' 
\he  meeting  m  a  fashu^r.  that  will,  m  the 
Chairman's  judgment,  farilitH:e  the 
orderly  crmdurt  of  busme.'is 

During  Its  meetings  m  ,\evada.  the 
Task  Force  welcomes  cGrnments  on 
what  the  ides  f'  '  ;,\:'Mi,;'  tru!-!  and 
confidenre"  sujy?e'j'«  w,hat  factors 
affect  its  level,  and  what  steps  the 
Department  m>ght  take  to  stengthen  It 
Members  of  the  public  are  invited  to 
present  their  views  and  will  be  heard  in 
tfie  order  they  sign  up  at  each  of  the  two 
meetings  The  Task  Force  will  make 
every  effort  to  hear  the  views  of  ell 
interested  parties, 

W'ntten  comments  may  be  submi'ted 
to  Dr,  Daniel  Metiay,  Secretary  of 
F.nergy  of  Advisory  Board.  AC-1, 1000 
Independence  Avenue  SW  . 
Washington.  DC  20585  In  o:dvr  to 
insure  consideration  b\  Ta.sK  Fo'  » 
members  m  advance  of  the  r:;iT'!;M^^8, 
written  comments  shoiild  t>e  ,'('i:,eived  by 
Apn!  24,  1W2 

,'./.,': i.'.'p.s,  A  tranRcnp'  ;,!'  t.'.e  meeting 
will  hie  8\'ailable  for  pi,,t(lic  review  and 
copying  Bpproxim;<r'(  IV  30  days 
following  the  meeting  et  the  lH.blic 
Reading  Room.  lF-".-1w,'  pMr^fs'hi 
Building,  1000  IndffH-niic-ii  e  .'"m  enue, 
SW,.  Washingtcn  I K ,   '  i'  a  f-en  9  a.m. 
and  4  p.m.,  Monday  t;;r'j.ig.''i  Friday 
except  Federal  hohdays. 

Issued  Washington,  DC  on;  April  S.  1992. 
MarcU  L  Morris, 

Adviso.y  Con:  mi  life  Management  Officer. 
[FR  Dor.  ft2-a5a:  Fned  4-13-92;  8:46  am] 
BiujMa  coot  •4«»-ev4t 


Office  of  Fossil  Er>ergy 
iFE  Docktf  No  92-31-NG) 

ARCO  Natural  Gas  Marketing  Inc  , 
Appllcatlo.i  tor  Blanket  Authorization 
To  Import  and  Export  Natural  Gas, 
Including  Liquefied  Natural  Gas 

AQEKCv:  Office  of  Fossil  Energy, 
Department  of  Fjiergy. 

ACTION:  Notice  of  application  for 
tiianket  aufhonzation  to  import  and 
export  natural  gas,  including  liquefied 

natural  gas 
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summary:  The  Office  of  Fossil  Energy 
[¥El  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  March  3, 1992. 
as  revised  on  March  28, 1992,  of  an 
application  filed  by  ARCO  Natural  Gas 
Marketing  Inc.  (ARCO  Gas)  requesting 
blanket  authorization  to  import  and 
export  from  Canada,  Mexico,  and  other 
countries,  up  to  120  Bcf  of  natural  gas. 
including  liquefied  natural  gas  (LNG). 
over  a  two-year  term  beginning  on  the 
date  of  first  import  or  export.  The 
proposed  imports  and  exports  would 
take  place  at  any  point  on  the  United 
States'  international  border  where 
existing  facilities  are  located.  ARCO 
Gas  would  provide  DOE  with  quarterly 
reports  detailing  any  import  or  export 
transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time.  May  14, 1992. 
addresses:  Office  of  Fuels  Programs. 
P  j35..  Enc-^gy,  U.S.  Department  of 
Energy.  Forrestal  Building,  room  3F-056, 
FF-5b,  1000  Independence  Avenue,  SW.. 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION: 

^  .  June  GaOOd y,  Oifice  of  Fuels 

Programs,  Fossil  Energy,  U.S. 

Department  of  Energy.  Forrestal 

Building,  room  3F-056, 1000 

Independence  Avenue,  SVV., 

Washington,  DC  20585  (202)  586-4587. 
Lot  Cooke,  Office  of  Assistant  General 

Counsel  for  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  6E-04'2, 1000 

Independence  Avenue,  SW., 

Washington,  DC  20585  (202)  586-0503. 

SUPPLEMENTARY  INFORMATION:  ARCO 
C,  11  ,1  J  CuTO    ::! ;:  ■■;  _>"y  i:    'ed  and 
existing  under  the  laws  of  the  State  of 
Delaware,  with  its  principal  place  of 
business  in  Dallas,  Texas.  ARCO  Gas  is 
a  wholly  owned  subsidiary  of  Atlantic 
Richfield  Company  and  is  a  marketer  of 
natural  gas.  ARCO  Gas  primarily  seeks 
blanket  authorization  for  the  purpose  of 
short-term  export  of  domestic  gas  to 
Mexico. 

ARCO  Gas  requests  authorization  to 
import  and  export  on  its  own  behalf  or 
achng  as  an  agent  the  behalf  of  others, 
up  to  120  Bcf  of  natural  gas  and  LNG  for 
sales  to  pipelines,  local  distribution 
companies,  and  commercial  and 
industrial  end-users  in  the  United  States. 


ARCO  requests  that  no  daily  volume 
limit  be  set.  Some  of  the  import/export 
transactions  may  involve  only  the 
movement  through  the  United  States  of 
gas  produced  outside  of  and  to  be 
consumed  outside  of  the  United  States. 
ARCO  Gas  would  use  existing  facilities 
for  transportation  of  the  imported  and 
exported  gas.  ARCO  Gas  does  not  know 
the  identity  of  the  actual  suppliers  or 
transporters  and  anticipates  that  it 
would  depend  on  various  producers  as 
sources  of  supply  to  be  imported.  The 
domestically  produced  gas  to  be 
exported  would  come  from  fields  in 
various  producing  states  and  would  be 
incremental  to  the  needs  of  any  current 
purchasers.  ARCO  Gas  states  that  all 
transactions  pursuant  to  the  requested 
authorization  would  reflect  market 
conditions  at  the  time  of  negotiation. 
The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  market  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22. 1984).  In  reviewing 
natural  gas  export  applications.  DOE 
considers  the  domestic  need  for  the  gas 
to  be  exported  and  any  other  issues 
determined  to  be  appropriate,  including 
whether  the  arrangement  is  consistent 
with  the  DOE  policy  of  promoting 
competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties  that  may 
oppose  the  application  should  comment 
in  their  responses  on  these  issues. 
ARCO  Gas  asserts  that  its  proposal  is  in 
the  public  interest.  Parties  opposing 
ARCO  Gas'  application  bear  the  burden 
of  overcoming  this  assertion. 

NEPA  Compliance. 

The  National  Environmental  Policy 
'  Act  (NEPA).  42  U.S.C.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibihties. 

Public  Comment  Procedures. 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 


The  f:hng  of  a  protest  with  respect  to 
this  application  wiil  not  ser\e  to  make 
the  protestant  a  party  to  the  proceeding. 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CP"R 
part  590.  Protes's.  motions  to  intervene. 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments, 
and  oral  presentation,  a  conference,  or 
trial-type  hearing  .Any  request  to  file 
additional  written  connments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially    ^  - 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  in  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  ARCO  Gas.  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4  30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
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Issued  in  Washington.  DC  on  April  2, 1992. 
Clifford  P.  Tomaszewskl. 

Director.  Office  of  Natural  Cos.  Office  of 
FupIs  Programs.  Office  of  Foss/I  Energy. 
!FR  Doc.  92-8593  Filed  -^-13-92,  8:45  am] 

BILUNQ  CODE  MSO-OI-M 

[FE  Docket  No.  92-30-NG) 

ARCO  Oil  and  Gas  Co.,  Division  of 
Atlantic  Richfield  Co.;  Application  for 
Blanket  Authorization  To  Import  and 
Export  Natural  Gas,  Including 
Liquefied  Natural  Gas 

agency:  Department  of  Energy  Office  of 
Fossil  Energy, 

ACTION:  Notice  of  application  for 

blanket  authorization  to  import  and 
export  natural  gas,  incliidmg  liquefied 
natural  gas. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  on  March  3,  1992,  as 
revised  on  March  28,  1992,  of  an 
application  filed  by  ARCO  Oil  and  Gas 
Company,  Division  of  Atlantic  Richfield 
Company  (AOGC),  requesting  blanket 
authorization  to  import  and  export  from 
and  to  Canada,  Mexico,  and  ether 
countries,  up  to  120  Bcf  of  natural  gas, 
including  liquefied  natural  gas  (LNG), 
over  a  two-year  term  beginning  on  the 
date  of  first  import  or  export.  The 
proposed  imports  and  exports  would 
take  place  at  any  point  on  the  United 
States'  international  border  where 
existing  facilities  are  located,  AOGC 
would  provide  DOE  with  quarterly 
reports  detailing  any  import  or  export 
transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127,  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4;30 
p.m„  eastern  time.  May  14. 1992. 
ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy.  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50, 100  Independence  Avenue,  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION: 
Yvonne  Gabbay,  Office  of  Fuels 

Programs,  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  3F-056, 1000 

Independence  Avenue,  SW., 

Washington.  DC  20585  (202)  586-4587. 
Lot  Cooke,  Office  of  Assistant  Genera! 

Counsel  for  FoBsil  Energy,  U.S. 


Department  of  Energy,  Forrpsta! 
Building,  room  6E-042,  1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585  (202)  586-0503. 

SUPPLEMENTARY  INFORMATION:  AOGC  is 

8  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware, 
with  its  principal  place  of  business  in 
Dallas.  Texa,s  AOGC  is  a  producer  and 
marketer  of  natural  gas.  AOGC 
primarily  seeks  blanket  authorization 
for  the  purpose  of  short-term  export  of 
domestic  gas  to  Mexico. 

AOGC  requests  authorization  to 
import  and  export  on  its  own  behalf  or 
acting  as  an  apent  on  behalf  of  others, 
up  to  120  Bcf  of  natural  gas  and  LNG  for 
sales  to  pipehnes,  local  distribution 
companies,  and  commercial  and 
industrial  end-user  in  the  United  States. 
."^OGC  requests  that  no  daily  volume 
limit  be  set.  Some  of  the  import/export 
transactions  may  involve  only  the 
movement  through  the  United  States  of 
gas  produced  outside  of  and  to  be 
consumed  outside  of  the  United  States. 
AOGC  would  use  existing  facilities  for 
transportation  of  the  imported  and 
exported  gas.  AOGC  does  not  know  the 
identity  of  the  actual  suppliers  or 
transporters  and  anticipates  that  it 
would  depend  on  various  producers  as 
sources  of  supply  to  be  imported.  The 
domestically  produced  gas  to  be 
exported  would  come  from  fields  in 
various  producing  states  and  would  be 
incremental  to  the  needs  cf  any  current 
purchasers.  AOGC  stales  that  all 
transactions  pursuant  to  the  requested 
authorization  would  reflect  market 
conditions  at  the  time  of  negotiation. 

The  decision  on  the  application  for 
import  authority  will  be  made  con.sistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  market  served  is  ;ho 
primary  consideration  in  dctermininj? 
whether  it  is  in  the  public  interest  (4i)  ¥R 
6684.  February  22.  1984),  In  reviewing 
natural  gas  export  applications.  DOE 
considers  the  domestic  need  for  the  gas 
to  be  exported  and  any  other  issues 
determined  to  be  appropriate,  includmg 
whether  the  arrangement  is  consistent 
with  the  DOE  policy  of  promotin;g 
competition  in  the  natural  gas 
marketplace  by  allowing  commernal 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties  that  May 
oppose  the  application  should  comment 
in  their  reponses  on  these  issues  .AOGC 
asserts  that  its  proposal  is  in  the  public 
interest.  Parties  opposing  AOGC's 
apphcation  bear  the  burden  of 
overcoming  this  assertion. 


VEPA  Compliance 

If*  \  i:    na'  1  :;vironinental  Policy 
.\ot  ;.\U  A)  4^  L  S.C.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Pijbiic  Commcnl,  !'''nH',<'di,iri.'S 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  Intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  Bled  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  rephes  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demoixstrate 
w  hy  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
trial-type  hearing  must  show  that  there 
are  facttial  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
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necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  AOGC's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room.  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  on  April  2. 1992. 
Cliffotd  Tomaszewski, 
Director.  Office  of  Natural  Gas,  Office  of 
Fuels  Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  92-6594  Filed  4-13-92;  8:45  am) 

BILUMG  CODE  MS0-01-M 


!FE  Docket  No  92-16-NGl 

Northwest  Natural  Gas  Co  ; 
Application  for  Blanket  Ajthorization 
To  Import  Natural  Gas 

agency:  Office  of  Fossil  Energy. 

D-  ?irtment  of  Energy. 

action:  Notice  of  application  for 

blanket  authorization  to  import  natural 

gas. 

summary:  The  Office  of  Fossil  Energy  of 
:ne  Department  of  Energy  (DOE)  gives 
notice  of  receipt  of  an  application  filed 
on  January  22, 1992,  as  revised  on  March 
4  1992,  by  Northwest  Natural  Gas 
Company  (NNG)  requesting  blanket 
authorization  to  import  up  to  5  Bcf  of 
natural  gas  over  a  two-year  period 
beginning  on  the  date  of  first  delivery. 
NNG  states  that  it  would  use  existing 
facilities  to  import  the  natural  gas  from 
Canada  and  would  submit  quarterly 
reports  with  DOE  detailing  each 
transaction. 

The  applications  are  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
r.otices  of  intervention,  as  appicable. 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4;30 
r~    e'isf^'-T  time.  May  14.1992. 
ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Ene.'gy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50,  1000  Independence  Avenue,  SW. 
Washington.  DC  20585. 


FOR  FURTHEB  tNFOBMATiON  CONTACT: 

Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-094. 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585  (202)  586-4587 
Lot  Cooke.  Office  of  Assistant  General 
Counsel  for  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  6E-042, 1000 
Independence  Avenue.  SW., 
W^ashington.  DC  20585  (202)  586-0503. 
SUPPliMENTARV  INFORMATION:  NNG  is 
an  Orgeon  corporation  with  its  principal 
place  of  business  in  Portland.  Oregon. 
NNG  is  a  local  natural  gas  distribution 
company  serving  approximately  330,000 
residential,  commercial  and  industrial 
customers  in  Oregon  and  Washington. 
NNG  proposes  to  import  up  to  5  Bcf 
over  a  two-year  term  from  reliable 
Canadian  suppliers  for  sale  to 
residential,  commercial  and  industrial 
end-users  in  the  states  of  Oregon  and 
Washington.  NNG  requests  that  no  daily 
limit  be  set.  NNG  proposes  to  import  gas 
on  its  own  behalf  as  well  as  on  behalf  of 
suppliers  and  purchasers  from  whom 
NNG  may  act  as  agent.  All  of  NNG's 
transactions  conducted  under  the 
requested  authorization  would  be 
conducted  pursuant  to  market- 
responsive  contract  terms. 

NNG  would  use  existing  facilities  to 
import  the  natural  gas  from  Canada. 
Specifically.  NNG  would  use  the 
facilities  of:  (1)  The  Pacific  Gas 
Transmission  Company  system:  (2)  the 
NOVA  Corporation,  Foothills  Pipelines, 
Ltd..  Westcoast  Energy,  and  Alberta 
Natural  Gas  Company  Limited,  all  in  - 
Canada;  (3)  Northwest  Pipeline 
Corporation  in  the  United  States;  and  (4) 
NNG's  facilities  in  Oregon  and 
Washington.  NNG  states  that  the  points 
of  import  would  be  near  Sumas. 
Washington  and  Kingsgate,  British 
Columbia  at  the  international  boundary 
between  the  United  States  and  Canada. 
The  decision  on  the  request  for  import 
authority  will  be  made  consistent  with 
the  DOE'S  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  market 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684.  February  22. 1984). 
Parties,  especially  those  that  may 
oppose  this  application,  should  comment 
on  the  issue  of  competitiveness  as  set 
forth  in  the  policy  guidelines.  The 
applicant  asserts  imports  made  under 
the  proposed  arrangement  will  be 
competitive  and  otherwise  consistent 
with  DOE  import  policy.  Parties 
opposing  this  arrangement  bear  the 
burden  of  overcoming  this  assertion. 


NEP.A  Compliance 

The  Ndtional  Environmental  Policy 
Act  [NF.PAl,  42  U.S.C.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Pu'dHc  Comment  Procedures. 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene. 
notices  of  interv  ention.  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  acheive  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided. 
such  as  additional  written  comments,  an 
oral  presentation  a  conference,  or  trail- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact. 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding  and  demonstrate  why  an 
oral  presentation  is  needed  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
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necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
pdrUes.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.313. 

A  copy  of  NNG's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Program  Docket 
Room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC,  on  April  2. 1992. 
Clifford  Tomaszcvvski, 

Director.  Office  of  Natural  Gas,  Office  of 
Fuels  Programs,  Office  of  Fossil  Energy. 
IFR  Uoc.  92-8595  Filed  4-13-92;  8:45  am] 
8ILUNQ  CODE  64S(M)1-M 


Federal  Energy  Regulatory 
Commission 

ANR  Pipeline  Co.,  et  at.;  Notice  of 
Institution  of  Restructuring 
Proceedings  Under  Order  No.  636 

Issued  April  8, 1992. 

Take  notice  that  the  Commission  is 
instituting  a  proceeding  for  each  of  the 
interstate  pipelines  listed  below,  in 
v/hich  the  pipeline  will  make  the  rate, 
tariff,  or  service  changes  necessary  to 
comply  with  the  revisions  to  title  18,  of 
the  Code  of  Federal  Regulations 
promulgated  by  Order  No.  636.  Under 
the  provisions  of  18  CFR  284.14,  each  of 
the  pipelines  hsted  below  is  required  to 
make  a  compliance  filing  under  the 
docket  number  and  on  the  dates  set 
forth  below  to  implement  unbundled 
sales  and  transportation  services,  open 
access  storage  service,  reasonable  terms 
and  conditions  for  operating  unbundled 
open-access  transportation,  provisions 
for  operating  under  curtailment  of 
capacity  and  gas  supply,  a  capacity 
release  mechanism,  right-of-first-refusal 
procedures,  provisions  for  assignment  of 
capacity  rights  on  upstream  pipelines  to 
firm  customers,  and  rate  design  and  cost 
allocation  changes. 


Pipeline 


Compliance  filing  date:  October  1. 
1992: 

ANR  Pipeline  Company 

ANR  Siofage  '^Jkjrnpany „.. 

ArKia  Energy  Resources 

Coicado  'ntorstaie  Gas  Compa- 
ny. 


Docket  No. 


RS92-1-000 
RS92-2-000 

RS92-3-000 
RS92-4-000 


Pipeline 

Docket  No 

Cotumbia  Gas  ^'ans~i!;;sion  Cor- 

RS92-5-000 

pofa'j'an 

Columbia  GuH  Transmission  Cor- 

RS92-6-000 

poration 

Michigan  Gas  Sio'age 

RS92-7-000 

Northern  Natural  Gas  Company .... 

RS92-8-000 

Ouesia,'  Pipeline  Company      .  . 

RS92-9-000 

Sc^Jt^em  Natural  Gas  Company.... 

RS92- 10-000 

Te>cas      Eastern      Transmission  |  RS92-1 1-000    1 

Corporation. 

Williams  Natural  Gas  Company 

RS92- 12-000 

W'lHston  Basin  Interstate  Pipeline . 

RS92-1 3-000 

Compliance  filing  date:  Novemtjer 

2,  1992: 

CNG  Trar^smission  Corporation 

RS92- 14-000 

Equitrans,  Inc 

RS92- 15-000 

Flofida  Gas  Transmission  Conv 

RS92- 16-000 

pany. 

Iroquois  Gas  Transmission 

RS92-17-«)0 

Kentucky-West      Virginia      Gas 

RS92- 18-000 

Company. 

KN  Energy,  Inc. 

RS92- 19-000 

Mid  Louisiana  Gas  Company 

RS92-20-000 

National  Fuel  Gas  S.jpply  Corpo- 

RS92-21-000 

ration. 

Panhanale    Eastern    Pipe    Line 

RS92-22-O00 

Company 

Tennessee  Gas  Pipeline  Compa- 

RS92-23-000 

rty. 
Texas  Gas  Transmission  Corpo- 

RS92-24-O00 

ration. 

Trunkline  Gas  Company       

RS92-25-O00 

United  Gas  Pipe  Line  Company 

RS92-26-000 

Compliance  filing  date:  Decemljer 

1,  1992: 

Alabama  Tennessee  Natural  Gas 

RS92-27-000 

Company. 

Algonquin     Gas     Transmission 

RS92-28-000 

Company 

Attamont  Gas  Transmission 

RS92-29-000 

Carneqie  Natural  Gas  Company.... 

RS92-30-000 

Cornerstone  Pipeline  Co 

RS92-31-000 

Delta  Pipeline  Company 

RS92-32-OO0 

East    Tennessee    Natural    Gas 

RS92-33-000 

Company. 

Gas  Gattiering  Corporation 

RS92-34-000 

Gas  Transport  Inc 

RS92-35-000 

Gateway  Pipeline  Co    

RS92-36-000 

Greon  Canyon  Pipeline  Company.. 

RS92-37-000 

GuK    States   Transmission   Cor- 

RS92-38-000 

portation. 

Inland  Gas  Company  IrK 

RS92-39-000 

Louisiana  Nevada  Transit  Com- 

RS92-40-000 

pany. 

Midwestern    Gas    Transmission 

RS92-4 1-000 

Company. 

MIGC,  Ire 

RS92-42-000 
RS92-43-000 

Mississippi    River    Transmission 

Corporation. 

Moraine  Pipeline  Company  . .  .. 

RS92-44-000 

Natural   Gas  Pipelir>e  Company 

RS92-45-000 

of  America. 

Pacific  Gas  Transmission  Com- 

RS92-46-000 

pany 

Phillips  Gas  Pipeline  Company 

RS92-47-000 

Riverside  Pipeline  Company 

RS92-48-000 

Soutti  Georgia  Natural  Gas  Com- 

RS92-4 9-000 

pany. 

Valero    Interstate    Transmission 

RS92-5O-000 

Company. 

Valley  Gas  Transmission,  inc 

RS92-51-O00 

Viking  Gas  Transmission  Compa- 
ny. 

Western  Gas  Interstate  Compa- 
ny 

Western  Transmission  Corpora- 
tion 

Wyoming  Caiitor"'d  '''.pelirie  

RS92-52-000 

RS92-53-000 

RS92-54-000 

RS92-55-000 

Compliance  '//irv  o<"~-    'ipfprnher 

31.  199? 

BiacK  Md'!'^  ^-\i^\\'^^  :  ompany ! 

RS92-56-000 

Pipeline 


Canyon  Creek  Compression 
Company. 

Caprock  Pipeline  Co ~ _... 

Chandeleur  Pipe  Line  Company ... 

El  Paso  Natural  Gas  Company 

Freeporl  Interstate  Pipeline  Com- 
pany. 

Gasdel  Pipeline  System,  Inc 

Greek  Lakes  Gas  Transmission    . 

High  Island  Offshore  System 

Kem  River  Gas  Transmission  Co 

Mofave  Pipeline  Co 

Northern  Border  Pipeline  Com- 
pany. 

North  Perw  Gas  Company 

Norttiwest  Pipeline  Corporation .... 

OkTex  Pipeline  Co 

Overthrust  Pipeline  Company 

Ozark  Gas  Transmission  System  . 

Pacific  Interstate  Offshore  Com- 
pany. 

Pacific  Offshore  Pipeline  Compa- 
ny 

Pakjte  Pipeline  Company 

Pelican  Interstate  Gas  System 

Point  Arguello  Natural  Gas  Llr>e 
Co. 

Sabine  Pipe  Une  Company 

Sea  Robin  Pipeiine  Company 

Seagull  Interstate  Corporation 

Stingray  Pipeline  Company 

Superior  Offshore  Pipeline  Com- 
pany. 

Tarpon  Transmission  Company 

Texas  Sea  Rim  Pipe  Une.  kv: 

Trailbiazer  Pipeline  Company 

Transcontinental  Gas  Pipe  Line 
Corporation 

Transwestem  PipeUrw  Company.. 

U-T  Offshore  System 

West  Gas  Interstate,  Inc 

Wyoming  Interstate  Company, 
Ltd. 


Docket  No 


RS92-57-000 

RS92-58-000 
RS92-59-000 
RS92-6O-O00 
RS92-61-000 

RS92-62-000 
RS92-63-000 
RS92-64-000 
RS92-65-000 
RS92-66-000 
RS92-67-000 

RS92-6S-000 
RS92- 69-000 
RS92- 70-000 
RM2- 71-000 
RSd2- 72-000 
RS92  73-000 

RS92-74-000 

RS92-75-000 
RS92-76-000 
RS92-77-000 

RS92-78-000 
RS92-79-O00 
RS92-80-000 
RS92-e  1-000 
RS92-e2-000 

RS92-83-000 
RS92-M-000 
RS92-85-000 
RS92-«6-O00 

RS92-e7-000 
RS92-88-O00 
RS92-89-000 
RS92-90-000 


Any  person  desiring  to  be  heard  in 
one  or  more  of  the  proceedings  listed 
above  must  file  a  motion  to  intervene  in 
that  proceeding  with  the  Federal  Energy 
Regulatory  Commission,  825  N.  Capitol 
St.,  Washington,  DC  20426,  on  or  before 
May  8, 1992  in  accordance  with  the 
requirements  of  Rule  214  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.214).  Motions  to 
intervene  must  be  filed  in  the  docket  for 
the  restructuring  proceeding  of 
individual  pipelines,  and  should  not  be 
filed  in  the  docket  for  Order  No.  636.  A 
separate  motion  must  be  filed  for  each 
restructuring  proceeding  in  which 
intervention  is  sought.  Late  motions  to 
intervene  in  these  proceedings, 
especially  motions  filed  after  the  filing 
of  a  pipeline's  Docket  No.  RM91-11-000 
et  al.  compliance  filing  on  the  dates 
specified  above,  will  not  be  viewed  with 
favor. 

By  direction  of  the  Commission. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  92-8525  Filed  4-13-82:  6:45  am) 
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[Docket  No.  GT92- 17-0001 

El  Paso  Natural  Gas  Co.,  Tariff  Fiimg 

April  7.  1992. 

Take  notice  that  on  March  24. 1992. 
pursuant  to  part  154  of  the  Federal 
¥.v.erv.y  Regulatory  Commission's 
(■•Commission")  Regulations  Under  the 
Natural  Gas  Act.  El  Paso  Natural  Gas 
Company  ('El  Paso")  tendered  certain 
tariff  sheets  reflecting  miscellaneous 
updates  to  its  FERC  Gas  Tariffs.  First 
Revised  Volume  No.  1-A  and  Second 
Revised  Volume  No.  1. 

E\  Paso  states  that  its  First  Revised 
Volume  No.  1-A  Tariff  has  been 
updated  to  reflect  the  removal  of 
references  to  its  Original  Volume  No.  2A 
Tariff  and  to  make  other  minor 
conforming  changes.  El  Paso's  Second 
Revised  Volume  No.  1  Tariff  has  been 
updated:  (1)  to  reflect  the  cancellation  of 
Rate  Schedules  ABD-S.  ABD-L.  G.  A-1- 
X,  X-1  and  MRP.  (ii)  to  reflect  the 
removal  of  references  to  El  Paso's 
Original  Volume  No.  2A  Tariff,  (iii)  to 
add.  delete  and  revise  certain  provisions 
to  conform  the  General  Terms  and 
Conditions  to  reflect  the  change  in  point 
of  sale  from  city-gate  delivery  points  to 
mainline  receipt  points,  (iv)  to  reflect 
customer  name  changes  and  (v)  to 
reflect  revisions  to  the  Index  of 
P'jrchasers. 

El  Paso  respectfully  requested  that  the 
Commission  accept  the  tendered  tariff 
3heet8  to  become  effective  May  15. 1992. 
Copies  of  the  filing  were  served  upon 
all  interstate  pipeline  system  sales  and 
transportation  customers  of  El  Paso  and 
interested  state  regulatory  commissions. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  §§  385.214 
and  351.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  14. 1992,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishixrg  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  I 

Lois  D.  CashelL 
Secretary. 
IFR  Doc.  92-8524  Filed  4-13-92;  8;45  am) 

BiU.I»<0  COO€  »7"-0i-« 
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'M  92-5-25-0001 


Proposed  C^<i''.:„ 


Transmission  Corp., 
<^s  ir:  FEPC  Gas  Tariff 


April  7. 1992. 

Take  notice  that  on  April  2. 1992 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
the  following  tariff  sheets  to  its  FERC 
Tariff.  Original  Volume  No.  1-A: 


Tanff  sho« 

Proposed  effective 
date 

Ninth  Revised  Sheet  No  2 

Nmtti  Revised  Sheet  No.  3 

Fourth  Revised  S*ieet  No.  4 

June  1,  1992. 
June  1,  199^ 
June  1.  1992. 

MRT  states  that  the  instant  filing 
reflects  the  Demand  Transportation 
Cost  Recovery  Mechanism  (TCRM) 
Surcharge  Adjustment  applicable  to 
transportation  customers  pursuant  to 
Article  V  of  the  Stipulation  and 
Agreement  (S&A)  approved  by  the 
Commission  on  August  7. 1991  in  Docket 
Nos.  RP89-248.  et  al.  MRT  states  that 
the  instant  filing  also  reflects  its  annual 
reconciliation  adjustment  of  actual  on- 
system  and  loss  percentages  compared 
to  those  charged  to  transportation 
customers. 

MRT  states  that  a  copy  of  this  filing 
has  been  served  on  all  of  its 
transportation  customers  and  the  State 
Commissions  of  Arkansas.  Missouri, 
and  Illinois. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  S§  385.211 
and  385.214  of  the  Commission's  Rales 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  14/1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 

Lois  D.  Cashell. 

Secretary. 

[PR  Doc.  9^-8522  FUed  4-13-92;  8:45  am] 

BlUJNa  COOC  C717-01-« 


I  Docket  No.  CI92-36-O001 

OXY  USA  Inc.;  Application  for  Blanket 
Successor-in-interest  Certificate 

April  7,  1992. 

Take  notice  that  on  March  31. 1992. 
OXY  USA  Inc.  (OXY)  of  P  O.  Box  300. 
Tulsa,  Oklahoma  74102,  filed  an 
apphcation  purusant  to  section  7  of  the 
Natural  Gas  Act  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  thereunder  for  a  blanket 
certificate  authorizing  jurisdictional 
sales  of  gas  under  contracts  to  which 
OXY  is  or  becomes  a  successor-in- 
interest  prior  to  the  effective  date  of 
total  decontrol  under  the  Natural  Gas 
Wellhead  Decontrol  .^ct  of  1989,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection.  OXY 
also  requests  that  the  Commission 
waive  its  regulations  regarding  the 
submission  of  successor-in-interest 
filings,  establishment  of  rate  schedules 
and  filing  of  blanket  affidavits  to  cover 
collection  of  allowable  prices. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  30. 
1992.  file  with  the  Federal  Energy 
Regulator>'  Commission.  Washington, 
DC  20426.  a  petition  to  inten,ene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding  herein 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 

rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  OXY  to  appear  or  to  be 
represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doa  92-8523  Filed  4-13-92;  8:45  am] 

BIUJNQ  COOe  6717-01-M 


(Docket  No.  RP92-145-0001 

Natural  Gas  Clearinghouse  v. 
Panhandle  Eastern  Pipe  Line  Co.; 
Corrplaint  and  Request  for  Immediate 
Relief 

April  8,  1992. 

Take  notice  that  on  March  27. 1992. 
Natural  Gas  Clearinghouse  (NGC). 
pursuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
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Procedure.  18  CP'R  380. 206,  and  lb, 8  of 
the  Commission's  Cenpra!  Rules.  18  CP"R 
lb.8,  submits  a  forma!  r,ompla:r.t  agair.bt 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle). 

NGC  requests  that  the  Com.mission 
utilize  its  powers  under  sections  20  and 
16  of  the  Natural  Gas  Act  to  issue  a 
show  cause  order  against  Panhandle  for 
attempting  to  charge  rates  in  excess  of 
the  maximum  allowed  for  open-access 
transportation  under  its  Rate  Schedule 
PT,  in  violation  of  Sections  4  and  5  of 
the  NGA,  and  to  take  any  and  all 
necessary  additional  actions  to  prohibit 
Panhandle  ficm  charging  a  gathering 
rate  for  service  that  is  clearly 
"transmission."  NGC  states  that 
Panhandle  proposes  to  impose  the 
illegal  charge  commencing  April  1, 1992. 

NGC  states  that  it  has  recently  been 
informed  by  Panhandle  that, 
commencing  April  1.  1992,  Panhandle 
intends  to  charge  NCC  a  "gathering" 
rate  of  12.57c/Dt  (plus  fuel 
reimbursement)  in  addition  to  the 
otherwise  applicable  PT  transmission 
rate  for  certain  natural  gas  to  be 
transported  on  behalf  of  NGC.  NGC 
asserts  that  the  gas  at  issue  enters 
Panhandle's  system  at  the  interconnect 
between  the  NGC  Anadarko  Gathermg 
System  (NAGS)  and  Panhandle's 
mainline  facilities  in  Beckham  County. 
Oklahom.a.  Panhandle  proposes  to 
assess  the  gathering  charge  despite  the 
fact  that  it  renders  no  gathering  service 
for  NGC. 


NGC  requests  that  the  Commission  (1) 
t.)  i!K:,rf'e  a  formal  mvestigation, 
pursuant  to  section  14(a)  of  the  NGA 
and  §  lb  8  of  the  Commission's  General 
Rules,  to  scrutinize  and  remedy 
Panhandle's  treatened  imposition  of 
gathering  rates  for  service  across  a 
clearly  transmission  facility  (2)  shorten 
response  time  to  the  complaint  and  to 
convene  a  conference  at  which  the 
Commission  Staff  and  NGC  could  ask 
questions  (3)  and  issue  a  show  cause 
order  against  Panhandle's  illegal 
imposition  of  rates  exceeding  the 
maxim.um  lawful  rate  for  transmission 
service  in  contravention  of  the  its  filed 
tariff  and  the  NGA. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intcrvpne  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214.  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  April  15.  1992,  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection.  Answers  to  ttiis  complaint 

shall  be  due  on  or  before  April  15, 1992. 

Lois  D,  Cashell, 

Secretary. 

[FRDoc.  9^-8521  Filed  4-13-92;  8:45  ami 

BILUNG  CODE  •717-01-M 

0*'ice  of  He,Ttngs  and  Appp.iis 

Cases  Fiierj  Week  ot  Febr  j;Ky  21, 
tr.rojgh  February  25,  1392 

During  the  Week  of  February  21 
through  February  28, 1992,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  Submissions 
inadvertently  omitted  from  earlier  lists 
have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  April  6, 1992. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


Ljst  cr  Cases  Received  bv  the  Office  of  Hearings  and  Appeals 

[Week  of  February  21  through  February  28,  1992] 


Dale 


Name  and  kication  of  apphcant 


Case  No. 


Type  of  submlsswo 


2/24/92 


Al  Fitzgerald  Gull  Service,  Atla.ntic  Beach.  FL  32233.. 


2/24/92.. 


Energy  Research  Foundation,  Columbia,  SC.. 


2/24/92.. 


William  Albert  Hewgley,  Kingston,  TN  37763 . 


2/24/92.. 


James  L  Schwab,  SpoKane,  WA  99207 . 


2/25/92.. 


Chapman  Oil,  Brewer,  ME . 


RR300- 
132 


LFA-0190 


LFA-0189 


LFA-0188 


LEE-0037 


MotMXi  for  Recortstderation.  If  granted:  The  January  24,  1992  Dismissal 
Letter  (Case  No.  RF300-8e57)  issued  to  AL  Fitzgerald  Gutf  Service 
regarding  the  firm's  AppHcation  for  Refund  submitted  m  ttie  Gurt 
refund  proceeding  would  be  modified 

Appeal  of  an  Information  Request  Denial  If  granted;  The  January  24, 
1992  Freedom  of  Information  Request  Denial  issued  by  the  Field 
Office,  Savanr^h  River,  would  be  rescinded,  and  Energy  Research 
Foundation  would  recerve  access  to  a  complete  copies  of  records 
relating  to  Mr.  James  Arthur  Sice's  emp*oyment  at  the  Savannah 
Riyer  Site  from  January  1977  until  t>ts  death  on  September  17.  1980. 

Appeal  of  an  Information  Request  Denial  If  granted:  The  February  1 1 , 
1992  Freedom  of  Irrfomr^ation  Request  Denial  issued  t)y  the  Oak 
Ridge  Office  (ORO)  would  be  rescinded,  and  William  Alt>ert  Hewgley 
would  receive  access  to  all  records  and  other  related  documents 
regarding  ORO's  oecis*on  to  suspend  William  Albert  Hewgie/e 
access  authorization 

Appeal  of  an  Information  Request  Denial.  If  granted:  James  L  Schwab 
would  recerve  a  waiver  of  all  fees  irxxjrred  in  ttte  processing  of  tt>e 
request  for  a  copy  of  a  film  reenactment  of  an  acid  contamir«tK)n 
irwdent    at   the    Tonopah   Test    Range    (TTR)   tn    1988   or    1989. 

Exception  to  ttie  Reporting  Requirements.  If  granted:  Chapman  Oil 
would  not  be  required  to  Me  Form  EIA-782B,  "Rese'ler/Retailer's 
Monthly  Petroleum  Products  Sales  Reports  " 
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List  c  lAses  Received  by  the  Ofhce  of  He  ar  ngs  md  Appems— Continued 

tWeek  o<  Foboiary  21  through  Febfuafy  28.  1992] 


Date 


2/28/92.. 


2/28/92._- 


Narrw  and  localion  a*  applicant 


ARCO/Carter  t  ABCO.  ABanSc  Ba«c^  Ft 


C«ser40. 


RF304-32 


Texaco'Romutus    Communfly    Schoo**.    Wastwjgton.    RF021- 


D.C.. 


I 


110 


Type  ol  submtssioo 


Request  for  Modtftcat-on/ResctssJon  m  the  ARCO  Pe^aod  P-oceed'^'g 
tt  granted  "^e  Aorit  ?5,  '99'  Ovmssal  Lener  (Case  No  RF?":-!- 
45621  >s->ije<i  <o  Canef'«  Anc»  regarOmg  the  firm's  AopiiMtion  Iw 
Refun.:^   !uj0'-^'t9<3  ir  the  ARCO  returxJ  proceeding  wouW  t>e  rT>od' 

tied 
Request  lor  W.X!*ca:ion  Resciisio^  tr  the  Ta«aco  Re»'jnd  Proceedi.Tg. 
«  granted  ^he  Augi;si  2',  1590  Doasioo  and  Olo'  (Case  No 
RF321-2862)  issu«3cl  to  Ron  Jus  Community  Schools  regarding  the 
nrrr's  Applicatior,  (of  Petund  ajtxnitted  m  the  Texaco  re^ufx)  d'o 
ceedMig  «»ooW  be  modrfted. 


Date  recsnred 


02/24/92.. 
02/24/92 _ 
02/24/92.. 

02'24/92.. 
03  24,  32  „ 

:;  i*  iZ: 

02  24/92„ 
02  24. '92., 

C3  ?1.92. 

:.  ,4  42 

02  J'i  52, 
iB   52., 
?C   92 
32 


c-<: 


3C  92 

20   32 


thru  03/27/92, 
trru  03/27/92 
thnj  03/27/92. 
mr^  03/27/92... 


Refund  Appucations  Received 

Name  of  re«ur>d  pfoceeding/name  of  refund  applicant 

VaBev  View  Car  Wash 

Traveters  Construe  tiorx,  kic 

Black  Thunder  Marketing,  lr»c. — 

Nixon  Company 

Gray  Butane  Who»esale«.  Inc.  ..I 

Daico  Petroleum  Company 

Brazos  Butane.  Inc 

Mitchefl  Butane  Gas  Sale* 

Sct^au^sGas 

Ron's  Clatk  100 - • 

Blass  LP  Gas,  Inc.. 

Dave  s  Super  100 - 

Texaco  retuod,  appiicaiwns  received 

Gult  OH  refund,  applications  received :: — 

Atlantic  RehfieW,  app*tcaoons  received 

Crude  Oil.  applicatwns  received- 


Case  No 


RF343-3 

RF343-4 
RC340-73 
RF340-74 
RF340-75  ■> 

RF340-76 

RF340-77 

PF340-78 

RF34.&-r9 

RF342-158 

RF  340-80 

RF342-159 

RF321-19470  thru  RF321-19493 

RF30O-19711  thrj  RF300-'9765 

BF304-'2843  thru  PF304-I2883 

RF272-91762  thru  RF272-91848 


|FR  Doc.  92-8597  Filed  4-13-92;  8i45  am] 

BILUHQ  COO€  MSO-OI-M 


Energy  Infotmation  Administration 

Residential  Sector  Energy 
Consumption;  Sollcttation  ot 
Comments  for  the  Design  ot  the  139J 
Residential  Energy  Consumption 
Survey 

agency;  Office  of  Energy  Markets  and 
Erd  Use.  Energy  Information 
Acimirustration.  Department  of  Energy. 
action:  Notice  of  request  for  comments. 

summary:  The  Energy  Information 
.Administration  (ElA)  of  the  Department 
of  Energy  (DOE)  is  examining  data 
requirements,  user  needs,  costs  to 
respondents,  and  respondent  burden  for 
energy  consumption  and  related  data  for 
the  1993  Residential  Energy 
Consumption  Survey  (REGS).  The  REGS 
provides  basic  statistical  information  on 
the  consumption  of,  and  expenditures 
for,  energy  in  occupied  residential 
housing  units,  and  on  the  energy-related 
characteristics  of  these  units  and  their 
occupants.  It  is  designed  to  meet  the 
needs  of  many  users  in  addition  to 
reeling  the  legislative  requirements  of 
P  I.A  as  specified  in  section  52(a)  of  the 


Federal  Energy  Administration  Act  of 
1974  (Pub.  L  No.  93-275  (FEA)). 

Section  52(a)  of  the  FEA  Act  requires 
EIA  to  establish  a  national  energy 
information  system  that  "shall  contain 
such  information  as  is  required  to 
provide  a  description  of  and  facilitate 
analysis  of  energy  supply  and 
consumption  within  and  affecting  the 
United  States  on  the  basis  of  such 
geographic  areas  and  economic  sectors 
as  may  be  appropriate." 

The  purpose  of  this  Federal  Register 
notice  is  to  obtain  Information  on:  the 
need  for  residential  energy  consumption 
data;  the  types  of  data  that  can  be 
provided:  and  the  strengths  and 
weaknesses  of  existing  residential 
energy  consumption  data.  This 
information  is  required  prior  to  the 
redesign  of  the  REGS  planned  for  the 
1993  survey  cycle.  As  required  by  the 
Paperwork  Reduction  Act  as  amended 
(Pub.  L.  96-511).  EIA  will  submit  a 
formal  request  for  clearance  for  the  1993 
REGS  to  the  Office  of  Management  and 
Budget  by  March  1, 1993. 
DATES:  Written  comments  must  be 
submitted  within  30  days  of  the 
publication  of  this  notice.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
notice,  you  should  advise  the  contact 


listed  below  of  your  intentions  to  do  so 

as  soon  as  possible. 

addresses:  Send  comments  to  W'endel 

Thompson.  EI-631.  Energy  Information 
Administration.  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Wdshington,  DC  20585.  His 
telephone  number  is  (-02)  586-1119  and 
the  FAX  number  is  (202)  586-0018. 
FOR  FURTHER  INFORMATION  CONTACT 
Rt-.ru.'s's  for  additional  information  and 
copies  of  EIA  Forms  457.'\  through  G 
used  in  the  1990  RECS  should  be 
directed  to  Wendel  Thompson  at  the 
address  hstcd  above. 
SUPPLEMENTARY  INFORMATION: 

I,  Bac.kgroi.nd 

II  Request  for  Comn  ents 

I  Background 

F.I.\  SLi-ves  as  the  Government's 
primary  source  of  energy  statistics  and  ^ 
provides  information  to  the  Executive 
Branch.  Congress,  State  and  local 
governments,  industry  and  the  general 
public.  EIA's  mission  is  to  ensure  that 
accurate,  timely,  and  objective  statistics 
on  the  Nation's  ene-gy  position  are 
available  for  use  in  private  and  public 
decisionmaking.  The  legislation  that 
created  EIA  provides  for  the  collection 
of  data  on  energy  s  jpply  and  demand  to 
fulfill  these  responsibilities.  As  part  of 
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its  progragm,  EIA  conducts  energy 
conBumption  surveys  in  the  residential, 
residential  transportation,  commercial 
and  manufacturing  sectors. 

The  RECS  provides  basic  statistical 
information  on  the  consumption  of  and 
expenditures  for  energy  in  occupied 
residential  housing  units  and  on  the 
energy-related  characteristics  of  these 
units.  (Previous  surveys  were  conducted 
annually  from  1978  through  1982,  in  1984, 
1987,  and  1990.)  To  obtain  this 
information,  personal  interviews  are 
conducted  with  a  sample  of 
approximately  5,000  households 
representing  the  50  States  and  the 
District  of  Columbia.  For  households  in 
the  survey,  data  are  collected  on  what 
types  of  energy  are  used  in  the 
household  and  what  they  are  used  for, 
structural  characteristics  and  size  of  the 
housing  unit,  appliances  used,  energy- 
using  equipment  and  their 
characteristics,  demographic 
characteristics  and  energy-related 
behavior  of  the  household,  and  their 
participation  in  government  energy 
assistance  programs  and  demand-side 
management  (DSM)  programs.  Data  are 
also  collected  by  contacting  the  rental 
agents  who  are  more  likely  to  know 
what  fuels  are  used  in  multifamily 
apartment  buildings  and  what  fuel 
switching  capabihty  there  is.  Also,  when 
given  permission  from  the  household, 
billing  data  are  collected  from  utility 
companies  that  service  the  sample 
household. 

Some  additional  data,  identified 
during  the  preparation  of  the  National 
Energy  Strategy  and  through  previous 
feedback  from  users,  have  already  been 
added  to  the  RECS.  Chief  among  these 
new  items  is  more  information  on 
refrigerators  in  order  to  add  that  end  use 
category  to  the  end  uses  already 
estimated  in  RECS;  space  heating,  water 
heating,  air  conditioning,  and 
appliances.  With  the  growing  usage  of 
DSM  programs  to  control  electricity 
demand,  questions  on  household 
participation  in  DSM  programs  have 
also  been  added  to  the  RECS.  EIA  would 
like  to  know  from  users  if  these  newly 
added  items  meet,  or  will  meet,  their 
data  needs  for  these  areas  when  data 
become  available  in  1995. 

EIA  is  considenng  using  Computer- 
Assisted  Personal  Interviewing  (CAPI) 
to  collect  the  1993  RECS  household  data. 
EIA  is  interested  in  obtaining  feedback 
on  other  experiences  with  household 
surveys  that  used  CAPI  methods. 

Obtaining  information  from  the  RECS 
user  community  and  from  potential 
RECS  respondents  on  the  strengths  and 
weaknesses  of  the  survey  is  an 
important  part  of  the  1993  redesign 
effort 


II.  Request  for  Comments 

EIA  is  soliciting  comments  from  data 
users  on  the  household  energ>' 
consumption  data  that  are  required  for 
public  policy  formulation  and  anaiysis, 
building  research,  and  program 
monitoring  and  evaluation  purposes  in 
the  residential  sector.  EIA  is  soliciting 
comments  on  the  types  of  applicable 
information  currently  available  from 
sources  such  as  energy'  suppliers  or  their 
associations,  buildings  owners  and 
managers  or  their  associations,  other 
Federal,  State  or  local  government 
agencies,  and  other  private  sources. 
Finally,  the  EIA  is  soliciting  estimates 
from  potential  respondents  on  the 
burden  and  costs  to  them  of  providing 
the  RECS  data  to  EIA. 

In  addition  to  the  publication  of  this 
notice,  the  EIA  will  directly  contact  and 
solicit  comm.ents  from  public 
policymakers  (at  the  local.  State,  and 
Federal  levels),  public  policy  groups,  the 
building  energy  research  community. 
potential  survey  respondents  and 
industry  trade  associations. 

The  following  general  questions  are 
provided  to  assist  in  the  preparation  of 
responses: 

As  a  current  or  prospective  user  of 
residential  energy  consumption  and 
expenditures  data: 

1.  For  what  purposes  do  you,  or  would 
you,  use  residential  energy  consumption 
or  expenditure  data?  Be  specific. 

2.  What  data  sources  are  you 
currently  using,  if  any? 

What  types  of  data  are  provided? 

How  ofipn  Hre  the  data  provided? 

Arc  the  data  maintained  on  a  Mmsistent 
schedule  or  intermittently? 

Are  the  data  distributed  in  a  papnT  or 
electronic  medium  or  both' 

Are  the  data  current  enoush  to  meet  your 
needs?  (If  not.  specify  the  problem  i 

What  are  the  cx)8t8,  if  any,  associated  wilC 
using  the  data? 

Do  you  have  access  to  the  individual 
household  data  or  onJy  tabulated  aggregate 
data? 

3.  What  are  the  strengths  and 
weaknesses  of  the  sources  cited  in 
answer  to  question  2' 

4.  In  your  opinion,  what  are  the  major 
gaps,  if  any,  in  the  data  currently 
available  on  residential  energy 
consumption  and  expenditures? 

5.  Are  you  aware  of  other  Federal. 
State,  or  local  agencies  or  private 
organizations  that  collect  similar  data' 
If  so.  please  provide  the  names  of  these 
agencies  or  organizations 

6.  Please  provide  other  comments  that 
you  believe  to  be  relevant. 

.^s  a  potential  respondent: 
1.  Household  respondent-  What 
aspects  of  the  data  collection  are 
particularly  burdensome  to  you?  What 


susgestiORs  do  you  have  for  making  the 
survey  less  burdensome? 

2  Electric  or  gas  utility  or  oil 
company:  Could  you  provide  the 
household  billing  data  on 
microcomputer  diskettes?  Do  you  prefer 
using  diskettes,  answering  on  the  hard 
copy  survey  forms,  or  printing  out  a  hard 
copy  from  yr:n:r  dr^tH  fi,lt><.' 

3  Rental  i<i;>'^:.:  V>  ■  vv,.  ■^.rll.-\^■  of  other 
snurres  of  in'ivT'.h'iiir,  :■■  "■»'  (■•".f-rgy 
characteristics  of  Uie  opartment 
buildings  under  your  supervision?  If  so. 
please  provide  us  wnth  the  source  of  that 
information? 

ELA  is  also  interested  In  receiving 
comments  fram  pp'-';nns  regarding  their 
views  on  the  (  ^.^;s  tinii  iienefits  of  the 
F:.i,^  muintain'nv  !::..-:a  on  residential 
energy  consumption. 

Any  written  comments  received  In 
response  to  this  notice  will  be  discussed 
m  the  request  to  the  Office  of 
.Miina)jemfnt  and  Budget  for  its  approval 
if  the  1993  RECS. 

Authority  Sections  5(a),  5(b),  13(b)  and  52 
of  F>uh  L  No  85-275.  Federal  Ener^ 
Adinir.istrstjon  Act  of  1974. 15  U.S.C  764(a). 
764(b),  772(b).  TWte 

Issued  in  VVashir.Ktcn  I  >C  April  7. 1992. 
Yvonne  Bi»hop. 

Director.  Statistical  Standards,  Energy 
Information  Administration. 
[FR  Doc  92-8596  Piled  4-13-92;  6:45  am] 
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ENVIRONMENTAL  PROTECTtON 
AGENCY 

ITRL  412»-4) 

Proposed  Estabfishment  »nd 
Organlzatiotial  Meeting  of  the  Federa; 
Factltties  Environmeniai  Restoration 
Dialogue  Committee 

AGENCr:  Fjivironmental  Protection 

Agency  |EFA) 

action:  Proposed  Establishment  of 
I-  ACA  Committee  and  meeting 
announcement. 

SUMMA>»r:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
{5  U.S.C.  app,  9(a)(2)),  we  are  giving 
notice  of  the  proposed  establishment  of 
a  Federal  Facilities  Environmental 
Restoration  Dialogue  Committee  to 
provide  a  fonun  to  refine  and  further 
develop  issues  related  to  environmental 
Ticnagement  issues  at  Federal  facilities 
and  to  facilitate  the  exchange  of  ideas 
and  information  among  the  interested 
parties.  We  have  determined  that  this  is 
in  the  public  interest  and  will  assist  the 
.A.;jency  in  performinj!  its  duties 
frescnbed  in  the  Comprehensive 
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Er.viror.menta!  Response. 
Cotnper.sation  ar^.d  Uability  Act.  the 
Resources  Conservation  and  Recovery 
Act.  and  other  statutes. 

An  organizational  meeting  will  be 
held  from  April  30, 1992,  through  May  1. 
1992.  The  Committee's  facilitator  has 
notified  interested  parties  of  the  meeting 
dates  The  purpose  of  the  meeting  is  to 
consider  information  pertaining  to 
environmental  restoration  activities  at 
Federal  facilities,  to  generate  issues  for 
the  Committee  to  discuss  and  to  begin 
discussion  of  these  issues.  The 
Committee  meeting  is  open  to  the  public 
without  need  for  advance  registration. 
DATES:  The  Committee  will  meet  April 
30,  1992.  from  9  a.m.  until  5  p.m.,  and  on 
May  1  1992.  from  9  a.m.  until  12  a.m. 
addresses:  Location  of  the  meeting  will 
be  the  Washington  Plaza  Hotel.  #10 
Thomas  Circle  NW.  (at  Vermont  and 
Massachusettes  Avenues).  Washington. 
DC. 

FOR  FURTHER  INFOflMATIOK  CONTACT 

Persons  needing  farmer  infurmation 
should  contact  Nicholas  Morgan.  Office 
of  Federal  Facilities  Enforcement.  U.S. 
EPA  (OE-22611  401  M  Street  SW.. 
Washington.  DC  20460.  (202)  260-1270. 
SUPPtiMENTARY  information: 

Background 

The  Resource  Conservation  and 
Recovery  Act  contains  section  6001 
which  discusses  the  apphcability  of  the 
act  to  Federal  facilities.  In  1988,  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  was  amended  by  the  addition  of 
section  120  which  addressed  Federal 
facilities.  Among  other  authorities,  these 
statutory  provisions  provided  for 
Federal  agencies  to  conduct 
environmental  restoration  activities  for 
certain  releases  of  hazardous  wastes 
and  substances. 

It  has  been  estimated  that  there  are 
over  21,000  sites  where  hazardous 
substances  have  been  released  at  nearly 
2.000  facilities  o\vTied  or  operated  by  the 
Department  of  Defense  (DOD)  and  the 
Department  of  Energy  [DOE).  While  the 
Goverrmient  continues  to  expend 
significant  resources  to  address  these 
sites,  there  may  arise  situations  where 
there  are  insufficient  resources  to  fully 
fund  all  needed  restoration  activities. 
The  need  to  develop  a  systematic 
response  to  such  conditions  has  been 
identified  by  several  parties. 

On  April  14. 1989,  the  Governors  of 
ten  states  sent  to  the  Secretary  of 
Energy  a  letter  calling  for  decisive 
federal  action  on  the  establishment  of  a 
comprehensive  national  program  for  the 
cleanup  of  all  DOE  defense  and  research 
facilities.  The  proposal  put  forth  by  the 


Governors  contained  a  discussion  of 
several  key  elements  for  a  national 
program.  One  element  was  the  need  to 
develop  a  national  priority  system  for 
ensuring  that  appropriate  priorities  for 
DOE  cleanups  were  established. 

Shortly  thereafter,  on  June  13. 1989. 
the  Administrator  of  EPA  sent  to  the 
Director  of  the  Office  of  Management 
and  Budget  (0MB)  a  letter  summarizing 
the  concerns  of  several  federal 
Departments  regarding  the 
establishment  of  national  environmental 
and  fimding  priorities  for  the  cleanup  of 
Federal  facilities.  In  this  letter,  the 
Administrator  proposed  that  EPA 
convene  a  conference  with  Federal 
agencies  and  state  representatives  to 
begin  discussing  the  issue. 

Subsequently,  the  Deputy 
Administrator  sent  to  the  Associate 
Director  of  0MB  a  letter,  dated  June  30, 
1989.  on  the  same  subject.  In  this  letter, 
the  Deputy  Administrator  proposed  that 
EPA  convene  a  formal  dialogue  on  the 
issues  related  to  the  establishment  of 
Federal  facility  cleanup  priorities. 

Further  support  for  a  national 
dialogue  on  priority  setting  for  Federal 
facility  cleanups  came  on  July  13. 1989. 
when  49  Attorneys  General  sent  an  open 
letter  to  the  House  of  Representatives. 
The  letter  offered  support  for  a  dialogue 
on  the  subject  as  a  means  of 
strengthening  state-federal 
relationships. 

In  eariy  1991.  EPA  organized  an 
informal  meeting  of  concerned  Federal 
agencies  to  explore  the  possibility  of 
establishing  a  dialogue  on  Federal 
agency  priority  setting.  Based  on  the 
support  for  such  a  dialogue.  EPA 
arranged  for  the  Keystone  Center,  a 
national  non-profit  organization  which 
specializes  in  managing  consensus- 
oriented  dialogues,  to  host  a  series  of 
information  sharing  meetings  on  the 
subject. 

Four  meetings  have  been  held  to  date. 
These  meetings  have  been  attended  by  a 
diverse  body  which  is  representative  of 
the  key  stakeholders  in  Federal  facility 
cleanup  programs.  Dialogue  participants 
include  EPA.  DOD.  DOE  Department  of 
Interior  (DOI),  National  Aeronautics  and 
Space  Administration  (NASA).  OMB. 
Office  of  Technology  Assessment. 
National  Academy  of  Sciences.  Agency 
for  Toxic  Substances  and  Disease 
Registry  (ATSDR),  Tribal 
representatives,  state  representatives, 
and  citizen  groups. 

The  meetings  have  focused  primarily 
on  sharing  background  information 
related  to  the  decision  making  which 
affects  Federal  facility  cleanup 
programs.  It  is  hoped  that  the  dialogue 
will  continue  to  explore  all  issues 
relevant  to  the  roles  and  responsibilities 


of  all  key  stakeholders  which  impact  the 
rate,  scope,  and  sequencing  of  Federal 
cleanup  efforts.  It  is  also  hoped  that  the 
dialogue  will  being  to  develop  formal 
recommendations  for  consideration  by 
EPA  and  other  Federal  entities.  The 
recommendations  will  be  available  to 
all  concerned  parties  and  are  likely  to 
strengthen  the  restoration  efforts  of  all 
Federal  agencies,  while  ensuring  that 
the  concerns  of  all  stakeholders  are 
addressed. 

Participants:  EPA  anticipates  that  the 
committee  will  contain  the  following 
distribution  of  representatives:  Ten 
public  interest  group  representatives. 
five  Tribal  government  representatives. 
ten  state  government  representataives. 
five  non-EPA/DOD/DOE  Federal 
Government  representatives,  and  three 
representatives  each  from  EP.\.  DOD, 
and  DOE. 

Dated.  .\pT\\  7.  1992. 
Thoma8  L.  McCalL 

Acting  Deputy  Assistant  Administrator  for 
Federal  Facilities  Enforcement 
[FR  Doc.  92-6566  Filed  4-13-92;  8:45  am) 
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[FRL-4123-1]! 

Underground  Injection  Control 
Program,  Hazardous  Waste  Disposal 
Injection  Restrictions;  Petition  for 
Exemption— Class  I  Hazardous  Waste 
Injection  Well;  Lyondell  Petrochemical 
Company,  Channelvlew.  TJL 

agency:  Environmental  Protection 

Agency 

ACTION:  Notice  of  final  decision  on 

petition.  


SUMMARY:  Notice  is  hereby  given  that  an 
exemption  to  the  land  disposal 
restrictions  under  the  1984  Hazardous 
and  Solid  Waste  Amendments  to  the 
Resource  Conservation  and  Recovery- 
Act  has  been  granted  to  Lyondell 
Petrochemical  Company,  for  the  Class  I 
injection  well  located  at  Channelview. 
Texas.  As  required  by  40  CFR  part  148. 
the  company  has  adequately 
demonstrated  to  the  satisfaction  of  the 
Environm.enta!  Protection  Agency  by 
petition  and  supporting  documentation 
that,  to  a  reasonable  degree  of  certainty. 
there  wii!  be  no  migration  of  hazardous 
constituents  from  the  miection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decision  allows  the 
underground  injection  by  Lyondell 
Petrochemical  Company,  of  the  specific 
restricted  hazardous  waste  identified  in 
the  petition,  into  the  Class  I  hazardous 
waste  injection  well  at  the  Channelview, 
Texas  facdity  specifically  identified  in 
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the  petition,  for  as  long  as  the  basis  for 
granting  an  approval  of  the  petition 
remains  valid,  under  provisions  of  40 
CFR  148.24,  As  required  by  40  CFR 
124.10.  a  public  notice  was  issued 
February  7.  1992.  A  public  hearing  was 
held  March  10.  1992  and  the  public 
comment  period  ended  on  March  23, 
1992.  Ail  comments  have  been 
addressed  and  have  been  considered  in 
the  final  decision.  This  decision 
constitutes  final  Agency  action  and 
there  is  no  Administrative  appeal 
DATES:  This  action  is  effective  as  of 
Apnl  7,  1992. 

ADDRESSES:  Copies  of  the  petition  and 
all  pertinent  information  relating  thereto 
are  on  file  at  the  following  location; 
Environmental  Protection  Agency, 
Region  6,  Water  Management  Division. 
Water  Supply  Branch  (6W-SU),  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733, 
FOR  FURTHER  INFORMATION  CONTACT 
Oscar  Cabra.  Jr,.  Chief  Muni(  ipal 
Facilities  Branch.  EPA — Region  6. 
telephone  (214)  655-7110,  (FTS)  255- 
7110 

Myrofl  O.  Knudsoo, 

Director.  Water  Management  Division  (6W) 
[FR  Doc.  92-8601  Filed  4-13-92;  8:4.S  am] 
BIU.ING  cooe  sseo-so-M 


[FRL-4122] 

Underground  Injection  Control 
Program,  Hazardous  Waste  Disposal 
Injection  Restrictions;  Petition  for 
Exemption— Class  I  Hazardous  Waste 
Injection;  Monsanto  Chemical  Co. 

agency:  Environmental  Protection 

-Agency, 

ACTION:  Notice  of  final  dec;s;on  en 

petition  reissuance, 

SUMMARY:  Notice  is  hereby  given  that  a 

reissuance  to  an  exemption  to  the  land 
disposal  restrictions  under  the  1984 
Hazardous  and  Solid  Waste 
Amendments  to  the  Resource 
Conservation  and  Recovery  Act  has 
been  granted  to  Monsanto  Chemical 
Com.pany,  for  the  Class  I  injection  weils 
located  at  Aivin,  Texas.  As  required  by 
40  CFR  part  148.  the  company  has 
adequately  demonstrated  to  the 
satisfaction  of  the  Environm.ental 
Protection  Agency  by  petition  and 
supporting  documentation  that,  to  a 
reasonable  degree  of  certainty,  there 
Will  be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decision  allows  the 
underground  injection  by  Monsanto 
Chemical  Company,  of  the  specific 
restricted  hazardous  waste  identified  in 
the  petition  reissuance,  into  the  Class  1 


hazardous  waste  injection  wells  at  the 
,'\lvin,  Texas  facility  specifically 
identified  in  the  reissued  petition,  for  as 
long  as  the  basis  for  granting  an 
approval  of  this  petition  re.mains  valid, 
i-inder  provisions  of  40  CFR  14a24.  As 
required  by  40  CFR  124.10,  a  public 
notice  was  issued  February  12, 1992.  The 
public  comment  period  ended  on  March 
2".  1992,  All  comments  have  been 
addressed  and  have  been  considered  in 
the  fma!  decision  This  decision 
constitutes  final  Agency  action  and 
there  is  no  Administrative  appeal. 

DATES:  This  action  is  effective  as  of 
,'\pril  7, 1992, 

ADDRESSES:  Copies  of  the  reissued 

petition  and  all  pertinent  information 
relating  thereto  are  on  file  at  the 
following  location;  Environmental 
Protection  Agency,  Region  6,  Water 
Management  Division,  Wafer  Supply 
Branch  (6W-SL'),  1445  Ross  Avenue, 
Dallas,  Texas  7.5202-2733. 

FOR  FURTHER  INFORMATION  CONTACT: 

Oscar  Cabra,  ]r,.  Chief  Muniiiji.u 
Facilities  Branch,  EPA — KcgKir.  b. 
telephone  (2141  b.'K>-7110,  (FTS)  255- 

7110 

.Myron  O.  Knudson, 

Director,  Water  Management  Division  (6W). 

[FR  Doc  92-6602  Filed  4-13-92;  8:45  am] 
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1FRL4122-9) 

National  Smelting  and  Refining  Site; 
Proposed  Settlement 

AGENCY:  Environmental  Protection 

,Agf'ncy. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  section  122(h)  of  the 
Ccjmprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
National  Smelting  &  Refining  Site, 
Atlanta,  Georgia,  with  NL  Industries, 
inc,  EP,'\  will  consider  public  comments 
on  the  proposed  settlement  for  thirty 
days.  ElPA  may  withdraw  from  or 
modify  the  proposed  setdement  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  seUlement  is  inappropriate. 
im.proper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Carolyn  McCall,  Waste  Programs 
Branch,  Waste  Management  Division, 
US.  EPA,  Region  !V,  345  Courtiand 
Street.  NE.,  .Atlanta.  Georgia  30365  (404' 
347-5059. 


Written  comment  may  be  submitted  to 
the  person  above  within  30  days  of  the 
date  of  publication. 

\^  ■••"''   M,-.  *    "(0.1992. 

Richard  D  Greea, 

Acting  Director,  Waste  Management 
Division. 

|FR  Doc  92-8564  Filed  4-11-92;  8:45  am] 
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rOPPTS-140180    FRl,  -40S8-4  1 

Access  to  Confidential  Business 
Information  By  Hampstiire  Pfsearcfi 
Associates 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice, 

summary:  EPA  has  authorized  its 
contractor,  Hampshire  Research 
Associates  (HRA).  of  Alexandria, 
Virginia,  for  access  to  information  which 
has  been  submitted  to  EPA  under 
sections  5  and  8  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  April  28, 1992. 

FOR  FURTHER  INFORMATtON  CONTACT: 

UaviU  ki.ng,  ACd-^  U.:tJ.^:.  IbCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD;  (202)  554-0551, 
SUPPLEMENTARY  INFORMATION:  Under 
^or.tract  :i>;i;ibi::  bb  JO  -L".u5,  HRA  of 
1600  Cameron  St..  Suite  100,  Alexandria, 
VA  22314,  will  assist  the  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 
in  developing  a  new  economic  and 
environmental  framework  for  studying 
chemicals  in  society. 

In  accordance  with  40  CFR  2.306(j). 
EPA  has  determined  that  under  EPA 
contract  number  68-DO-0165,  HRA  will 
require  access  to  CBI  submitted  to  EPA 
under  sections  5  and  8  of  TSCA  to 
perform  successfully  the  duties  specified 
under  the  contract.  HRA  personnel  will 
be  given  access  to  information 
submitted  to  EPA  under  sections  5  and  8 
of  TSCA.  Some  of  the  information  may 
be  claimed  or  determined  to  be  CBI. 

In  a  previous  notice  published  in  the 
Federal  Register  of  July  16. 1990  (55  FR 
28935).  IIKA  was  authorized  for  access 
to  CBI  submitted  to  EPA  under  TSCA. 
EPA  is  issuing  this  notice  to  reinstate 
HRA's  access  to  TSCA  CBI  under 
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sec: 0P.5  5  ar.d  8  under  contract  number 
6.3-DO-0165.  EPA  is  issuing  this  notice 
to  inform  all  submitters  of  information 
under  sections  5  and  8  of  TSCA  that 
EP.A  may  provide  HRA  access  to  these 
CBI  materials  on  a  need-to-know  basis 
only.  All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  EPA 
Headquarters  only. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30. 1993. 

HRA  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

Dated;  .\vr.\  7. 1992. 
George  A   Bor.uTa. 

Acting  Director,  Information  Managewent 
Division.  Office  of  Pollution  Prevention  and 
Toxici- 

[FR  Doc.  92-8559  Filed  4-13-92:  8:45  ami 
BiuJ>«0  cooe  «5»-S0-F 


COUNCIL  ON  ENViRONMENTAi. 
QUALITY 

President  s  Commission  on 

Environmental  Quality:  Meeting 

agency:  Council  on  Environmental 
Qudiity.  Executive  Office  of  the 
President,  President's  Commission  on 
Environmental  Quality. 

action:  Notice  of  Meeting. 

summary:  Pursuant  to  the  Federal 
Aiv :- j-y  Committee  Act.  notice  is  being 
provided  for  a  meeting  of  the  President's 
Commission  on  Environmental  Quality. 
This  meeting  is  open  to  the  Public  and 
there  will  be  an  opportunity  for  public 

DATES:  The  meeting  will  be  held  on 
April  29. 1992. 

ADDRESSES:  The  meeting  will  be  held 
r.-c.T.  i  30  a.m.  to  1:15  p.m.  on 
Wednesday,  April  29. 1992.  at  room  474 
(Indian  Treaty  Room),  Old  Executive    ■ 
Office  Building.  I'th  &  Pennsylvania 
Avenue,  NW..  Washington,  DC, 

Persons  attending  the  meeting  will 
need  to  provide  their  names  and  dates 
of  birth  to  Ms.  Kim  Chastain  (telephone 
(202)  395-5750)  by  Friday,  April  24. 1992. 
at  5  p.m.  for  clearance  into  the  Old 
Executive  Office  Building.  Space  in  the 
Indian  Treaty  Room  is  limited  and 
persons  interested  in  attending  will  be 
accommodated  on  a  first-come,  first- 
served  basis. 


Agenda 

Wednesday.  April  29. 1992 

Old  Executive  Office  Building.  17th  & 
Pennsylvania  Avenue,  NW..  room  474 
(Indian  Treaty  Room).  Washington,  DC. 
8:30  a.m.-8:40  a.m.    Opening  Remarks  & 

Agenda  Overview 
8.40  a.m.-9:30  a.m.    Reports/Discussions  of 

Projects  Underway 
9:30  a.m.-10:30  a.m.    Biodiversity  Project 
10:30  a.m.-ll  a.m.    Partnership  Project 
11  a.m.-ll:15  a.m.    Break 
11:15  a.m.-ll:45  a.m.    Energy  Projects 
11:45  a.m.-12:45  p.m.    International 

Cooperation  Projects 
12:45  p.m.-l  p.m.    Public  Comment 
1  p.m.-l:15  p.m.    Conclusion 
115  pm     .^dioum 
FGR  F.jBTHtp  INFORMATION  CONTACT: 

Ms.  Kim  Ctiastain.  Staff  Assistant. 
President's  Commission  on 
Environmental  Quality  (telephone  (202) 
395-5750> 

SUPPtEMENTABt   INFQRMA-^lON.  The 

President's  Commission  on 
Environmental  Quality  was  established 
by  Executive  Order  No.  12737  on 
December  12. 1990.  The  Commission  has 
25  members  and  is  chaired  by  the 
Chairman  of  the  Council  on 
Environmental  Quality. 

The  function  of  the  Commission  is  to 
advise  the  President  on  matters 
involving  environmental  quality. 
David  Stnihs, 

Chief  of  Staff.  Council  on  Environmental 
Quality. 
[FR  Doc.  92-8683  Filed  4-13-92:  8:45  amj 

B  LL-na  CODE  312S-01-II 


S::b/ect:  Amendment  of  §  73.202(b) 
Table  of  Allotments,  FM  Braodcast 
Stations,  (Northwye,  Cuba.  Waynesville. 
Lake  Ozark,  and  Eldon,  Missouri)  (MM 
Docket  No.  89-120,  RM  Nos  6-01,  6999. 
7000  and  70001).  Number  of  VcVMors 
Received:  1. 

Subject:  Computer  III  Remand 
Proceedings:  Bell  Operating  Company 
Safeguards  and  Tier  1  Local  Exchange 
Company  Safeguards.  (CC  Docket  No 
90-623.  Number  of  Petitions  Received:  3 

Subject:  Policies  and  Rules 
Concerning  Changing  Long  Distance 
Carriers.  (CC  Docket  No  91-64)  Number 
of  Petitions  Received:  5. 

Subject:  Amendment  of  §  "3  202(b) 
Table  of  Allotments,  FM  Broadcast 
Stations,  (Felton.  Californial  (MM 
Docket  No  91-311.  RM  No.  7828) 
Number  of  Petitions  Received:  1. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary- 
[FR  Doc.  92-6591  Filed  4-13-92:  8:45  am] 

BILUIW  CODE  671J-01-M 


FErJFRA.  COMMUNlCATiONS 

COMMiSS'ON 

(Report  No.  18841 

Pefitio'is  for  Reconsideraiion  and 
Clarification  o*  Aettons  !"  Rule  Making 
Proceedings 

April  8.  1991. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rule  making  proceedings 
listed  in  this  public  notice  and  published 
pursuant  to  47  CFR  1.429(e).  The  full  text 
of  these  documents  are  available  for 
viewing  and  copying  in  room  239, 1919 
M  Street.  NW..  Washington.  DC.  or  may 
be  purchased  from  the  Commission's 
copy  contractor  Downtown  Copy  Center 
(202)  452-1422.  Oppositions  to  these 
petitions  must  be  filed  April  29. 1992. 
See  S  1.4(b)(1)  of  the  Commission's  rules 
(47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 


FEDERAL  MARITIME  COMMISSION 
Agreement{8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copv  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  2573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
scf  t'on  before  communicating  with  the 
Corrniission  regarding  a  pending 
agreement. 
Agreement  So.:  224-20CCS6-001 , 
Title:  Port  of  Palm  Beach  District/ 
MSAS  Customs  Logistics,  Inc. 

Parties:  The  Port  of  Palm  Beach 
District  ("Port"),  MSAS  Customs 
Logistics,  Inc.  ("MSAS "). 

Synopsis:  The  Agreement  specifies 
Articles  of  Merger  filed  with  the 
Secretary  of  State  of  Florida,  mergint; 
Joseph  and  Schiller,  Inc  into  MSAS 
Customs  Logistics.  Inc.,  and  evidences 
the  Port  s  consent  to  MS.^S'  assumption 
of  a  lease  for  office  building  space. 
Agreement  A'o .  224-200489-001. 
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Title:  Georgia  Ports  Authority/ 

Yangming,  Terminal  Agreement. 

Parties:  Georgia  Ports  Authority, 
Yangming  Manne  Transport  Corp 
("Yangming"). 

Synopsis:  The  subject  amendment 
establishes  volume  incentive  rates  for 
the  premounting  and  demounting  of 
Yangming  containers  scheduled  to  be 
completed  between  1700  and  0700  hours 
the  following  day. 

Agreement  No.:  224-200643. 

Title:  Port  Authority  of  New  York  and 
New  Jersey/Atlantic  Container  Line 
Terminal  Agreement. 

Parties:  Port  Authority  of  New  York 
and  New  Jersey  ('Tort  Authority"), 
Atlantic  Container  Line  AB  ("Carrier") 

Synopis:  The  Agreement  is  a 
Container  Incentive  Agreement  which 
provides  that  the  Port  Authority  will  pay 
the  Carrier  a  specified  amount  for  each 
container  vrith  cargo  loaded  or  unloaded 
from  a  vessel  within  the  Port  when  such 
containers  are  shipped  to  or  from  the 
Port  by  rail.  The  Agreement  will 
terminate  no  later  than  December  31, 
1992. 

Agreement  No.:  224-200644. 

Title:  Port  Authority  of  New  York  and 
New  Jersey/Italia  di  Navigazione 
Container  Incentive  Agreement. 

Parties:  The  Port  Authority  of  New 
York  and  New  Jersey  (("Port 
Authority").  Italia  di  Navigazione  SPA 
("Italia"). 

Synopis:  The  subject  Agreement 
provides  for  the  Port  Authority  to  make 
incentive  payments  to  Italia  for  each 
loaded  container  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  port. 

Agreement  No.:  224-200645. 

Title:  L.A.  Cruise  Ship  Terminals/ 
Royal  Cruise  Line  Terminal  Agreement, 

Parties:  L.A.  Cruise  Ship  Terminals. 
Inc.  ("LA.  Cruise"),  Royal  Cruise  Line 
("Royal  Cruise"). 

Synopis:  The  Agreement  provides  for 
the  use  by  Royal  Cruise  of  terminal 
facilities  and  services  provided  by  L.A. 
Cruise  in  the  Port  of  Los  Angeles. 

Agreenient  No.:  224-200646. 

Title:  The  Port  of  New  York  &  New 
Jersey/Orient  Overseas  Container  Line 
Container  Incentive  Agreement. 

Parties:  The  Port  of  New  York  &  New 
Jersey  ("Port  Authority"),  Orient 
Overseas  Container  Incentive 
Agreement. 

Synopis:  The  Agreement  provides  for 
the  Port  Authority  to  make  payments  to 
OOCL  (USA)  for  containerized  cargo, 
loaded  or  unloaded  from  a  vessel  at  a 
marine  terminal  at  the  Port  Authority. 
Each  container  must  have  been  shipped 
by  rail  to  or  from  points  more  than  260 
miles  from  the  Port,  and  be  subject  to  a 


rail  freight  bill  or  waybill  issued  on  or 
after  April  1,  1992. 

By  Order  of  the  Federal  Maritime 
Commission 

Dated.  Apnl  a  1992.  * 

Joseph  C.  Polking, 

Secretary 

[FR  Doc.  92^-86(,)n  Filed  4-1^-92  R  45  amj 

BILLIMQ  COOC  «T»-01-»1 


Security  for  the  Protection  of  the 
Pubtk:  Financial  Responsibility  to  IMIeet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on 
Voyages;  Issuance  of  Certificate 
(Casuatty) 

Notice  is  hereby  given  that  the 
foUowmg  have  been  issued  a  Certificate 

of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Iniury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2. 
Public  Law  89-777  (46  U,S  C.  817id)l  and 
ihe  Federal  Maritime  Commissions 
implementing  regulations  at  46  CFR  p.irt 
540,  as  amended.  Royal  Caribbean 
Cruises  Ltd,  and  Majesty  of  the  Spas. 
Inc.,  1050  Canubean  Wav.  Miami.  FL 
33132. 

Vessel:  MAJESTY-  OF  THE  SEAS 

Dated:  April  9,  1992. 
]o9eph  C  Polldng, 
St'cretary 

|FR  Doc  92--85M  Fi.ed  4-13-92,  8  4.5  am] 
BILUNO  coot  «73O-0l-ll 


Ocean  Freight  Forwarder  License; 
Revocations 

Notice  18  hereby  given  that  the 
foiiowing  ocean  freight  forwarder 
Ucenses  have  been  revoked  by  ihe 
Federal  Maritime  Commission  pursLiant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  reguidtions 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders.  46 
CFR  510. 

License  Number  3168 

Name:  Cassandra  IntemaMonal,  Inc. 

Address:  16*-m  Rockaway  Blvd., 
Jamaica.  NY  11434 

Dale  Revoked:  March  13.  1992 

Reason:  Failed  to  furnish  a  valid 
surety  bond. 

License  Number:  2128 

Name:  Kenichi  Haramoto  dha  Fuji 
Express 

Address:  328  Swift  Avenue,  So.  San 
Francisco.  CA  94080 

Date  Revoked:  Marrii  23,  1992 

Reason:  Failed  to  furnish  a  valid 
surety  bond. 

License  Number  349 

Name:  Wilfred  Schade  »  Co. 


Ad:irPSS'  MPpJU'.n  I")'    New ;>(!"» 
News,  VA  23606 

Dotp  RpvokeHi:  Man,  n  24   1^2 
^  '^       Failed  to  furnish  a  valid 

I-    '-t'H  * >(■! 

Hrianl  L  \  anBrakle, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

(PR  Doc.  92-8599  Piled  4-13-92;  8:45  am] 


DEPARTME^^■  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnistrstton 

:  Docket  No  921  -OOfeO 

Determination  of  Rfrgulatorj-  Review 
Period  tof  Purposes  of  Patent 
Extension;  ZOCOR' 

AGCNCV:  Food  and  Drug  Administration, 

H)iS 

action:  .Notice. 

summary:  The  Food  and  Drug 

A.i;!   r.istration  (FDA  has  determined 
Ihe  regulatory  review  period  for 
ZOCOR*  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
apphcation  to  the  Commissioner  of 
Patents  and  Trademarks.  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product 
ADDRESSES:  V\  ritten  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  an  i  Dr.g  Administration,  rm. 
1-23, 12420  i  ir^.dwn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFOflMATION  CONTACT: 

[J-ian  I   .M.ilo-r:,  ()'.'/\.t  <:■'  Mi-H;'n  AMairs 
; HFY-  Zi<,  i".n-.:  iind  Drug 
Admirusira;    :    !.«KJ  Fishers  Lane. 
Rockville,  M  )  .sh  ~  301-443-1382. 
SUPPLEMENTARY  INFORMATION   The  Drug 
Ftice  Compttitiun  and  Pdler.i  lerm 
Restoration  Act  of  1984  (Pub.  L  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  p;    vii.  !liat  a  patent  may  be 
extended  for  d  pf  od  of  up  to  5  years  so 
long  as  the  p^tt '  ti  d  item  (human  drug 
product  anin  I     i:  :.k  product  medical 
device,  food  mn:  ;  ve,  or  color  additive) 
was  subject  to  regulatory  review  by 
FDA  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
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products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example. 
half  the  testmg  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  hurr.an  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  ZOCOR*. 
ZOCOR*  (simvastatin)  is  indicated  as 
an  adjunct  to  diet  for  the  reduction  of 
elevated  total  and  LDL  cholesterol 
levels  in  patients  with -primary 
hypercholesterolemia  (Types  Ila  and 
lib),  when  the  response  to  a  diet 
restricted  in  saturated  fat  and 
cholesterol  and  other 
nonpharmacological  measures  alone  has 
been  inadequate.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  ZOCOR*s  (U.S.  Patent 
No  4.444.784)  from  Merck  &  Co.  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patents  eligibility  for  patent  term 
restoration.  FDA.  in  a  letter  dated 
February  20. 1992.  advised  the  Patent 
and  Trademark  Office  that  this  human 
di-ug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  ZOCOR*  represented  the 
first  commercial  marketing  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FD.\  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
ZOCOR*  is  2,493  days.  Of  this  time.  964 
days  occurred  during  the  testing  phase 
of  the  regulatory  review  period,  while 
1.529  days  occurred  during  the  approval 
phase  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective: 
February  27. 1985.  The  applicant  claims 
February  24. 1985,  as  the  date  the 
investigational  new  drug  application 


(IND)  became  effective.  However.  FDA 
records  indicate  that  the  IND  effective 
date  was  February  27. 1985,  which  was 
30  days  after  FDA  receipt  of  the  IND. 

21.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act:  October  16. 1987.  The 
applicant  claims  October  16. 1987.  as  the 
date  the  new  drug  application  (NDA)  for 
ZOCOR*  {NT)A  19-766)  was  filed.  FDA 
has  verified  the  applicant's  claim  that 
the  date  NDA  19-766  became  effective 
was  October  16. 1987. 

3.  The  date  the  application  was 
approved:  December  23. 1991.  FDA  has 
verified  the  applicant's  claim  that  NDA 
19-766  was  approved  on  December  23. 
1991. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1.704  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  June  12, 1992,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA.  on 
or  before  October  12. 1992.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
Part  1.  98th  Cong.,  2d  sess..  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through  Friday 

Dated:  April  6, 1992. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 

(FR  Doc.  92-8553  Filed  4-13-92;  8:45  am] 
•ILUNO  COOC  4160-41-M 


Social  Security  Administration 

(Program  Announcement  No.  SSA-ORS-92- 

1! 

Federal  Old-Age,  Survivors,  and 

Disability  Insurance 

agency:  Social  Security  Administration. 

H.HS 

action:  Announcement  of  the 

availability  of  fiscal  year  1992  funds  for 

section  1110  grants. 

summary:  The  Commissioner  of  Social 
Security  announces  that  competing 
applications  will  be  accepted  for  new 
research  grants  authorized  under  section 
110  of  the  Social  Security  Act.  This 
announcement,  consisting  of  three  parts, 
describes  the  nature  of  the  grant 
activities  and  gives  nntu:e  of  the 
anticipated  availability  of  fiscal  year 
(FY)  1992  funds  in  support  of  the 
proposed  activities.  Part  1  discusses  the 
purpose  of  the  announcement  and 
briefly  describes  the  application 
process.  Part  II  describes  the 
programmatic  priorities  under  which  the 
Social  Security  Administration  (SSA)  is 
soliciting  applications  for  funding.  Part 
III  describes  the  application  process  in 
detail  and  provides  guidance  on  how  to 
subrnit  an  application. 
DATES:  The  closing  date  for  the  receipt 
of  grant  applications  in  response  to  this 
announcement  is  June  15,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Serge  R.  Harrison;  Office  of 
Rc<-earch  and  Statistics;  Social  Security     ■ 
Administration,  4-C-15  Operations 
Building;  6401  Security  Boulevard; 
Baltimore,  MD  21235;  telephone  (410) 
965-2843. 

Part  I.  Purpose  and  the  Grants  Process 
A.  Program  Purpose 

This  research  is  intended  to  add  to 
existing  knowledge  and  to  improve 
methods  and  techniques  for  the 
management,  administration,  and 
effectiveness  of  SSA  programs.  In 
particular,  this  research  is  expected  to 
be  useful  to  the  Trustees  of  the  Old-Age, 
Survivors,  and  Disability  Insurance 
(OASDli  Trust  Funds  in  choosing  the 
assumptions  and/or  to  SSA's  actuaries 
in  refining  the  methodologies  used  to 
make  their  predictions.  Professionals  in 
actuarial  science,  demography, 
economics,  sociology  and  related  fields 
are  potential  users  of  the  results. 

In  general,  SSA  will  fund  the 
following  types  of  projects: 

1,  Those  that  examine  factors  that 
determ.me  labor  force  participation  rates 
of  older  workers  and  the  causes  of  the 
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recent  change  in  their  long-term 
downward  trend. 

2.  Those  that  e.xamme  assumptions 
made  in  cost  and  revenue  projections  for 
the  OASDI  Trust  Funds. 

B.  FY  1992  Grant  Process 

The  grant  application  process  for  F\' 
1992  will  consist  of  a  one  stage,  full 
application.  Applications  are  limited  to 
20  single-  or  40  double-spaced  pages 
(excluding  resumes,  forms,  etc  )  and 
must  relate  to  the  selfction  criteria 
established  for  rcMew  of  applications. 

The  two  priority  areas  in  this 
announcement  permit  applicants  to 
propose  research  efforts  of  up  to  12 
months  in  duration  for  the  first  p'-;ori'y 
area  and  up  to  24  months  for  the  second. 
In  item  11  of  the  Face  Sheet  (page  1  of 
form  SSA-96-BK1  indicate  the  priority 
area  under  which  the  application  is 
submitted,  i.e.,  ORS-92-001  or  ORS-92- 
002. 

Part  II.  Priority  Research  Areas 

In  particular,  the  following  projects 
will  be  considered  for  funding: 

A.  Forecasting  Labor  Force 
Participation  Rates  of  Older  Workers — 
ORS-92-001 

Labor-force  participation  rates  for 
males  aged  60  and  older  declined 
steadily  from  the  1930'8  into  the  1980  s; 
the  trend  for  older  women  has  been 
similar,  although  less  pronounced.  The 
causes  for  these  patterns  are  not  yet 
fully  understood,  although  the  evidence 
indicates  that  earlier  retirement  is 
largely  voluntary. 

Since  1985,  labor-force  participation 
rates  among  elderly  men  and  women 
have  been  relatively  stable,  and  for 
some  age  groups  have  risen  slightly, 
indicating  that  their  long-term  rate  of 
decline  has  slowed,  if  not  stopped.  .'\n 
im.portant  question  is  whether  this  is  a 
temporar}'  phenomenon  or  if  it 
represents  an  historic  tum^.round.  The 
activity  levels  of  tht  paf-t  several  years 
could  well  be  the  result  of  transiton.'  or 
cyclicial  factors  such  as  the  length 
economic  expansion  that  began  in  198? 
Some  researchers  argue  that  we  might 
be  entering  an  era  of  increasing  labor 
market  activity  by  older  -Americans, 
Higher  average  levels  of  education 
among  workers  reaching  retirement 
years,  a  different  pattern  of  occupations 
among  older  workers,  and  increased 
demand  by  employers  for  the  services  of 
older  workers  may  cause  labor-foce 
participation  rates  to  nse  in  the  future, 
along  with  the  average  age  of 
retirement. 

The  objective  of  this  project  is  to 
investigate  the  factors  that  determine 
labor  force  participation  rates  for  older 


workers,  and  identify  the  c-.uses  of  the 
recent  interruption,  if  not  cessation,  of 
their  long-term  downward  trend.  The 
results  will  be  used  to  help  determine 
what,  if  any,  revisions  should  be  made 
to  current  forecasts  of  labor-force 
participation  rates  into  the  next  century. 

Grant  proposals  must  be  based  on 
well-developed,  rigorous  analysis.  It  is 
anticipated  that  an  amount  of  up  to 
$90,000  will  be  allocated  to  birA  one  or 
more  projects  for  a  period  not  to  exceed 
12  months  in  duration. 

B.  Selected  Economic  Assumptions 
Used  to  Project  the  Financial  Status  of 
the  OASDI  Trust  Funds— ORS-&2-002 

The  annual  reports  of  the  Board  of 
Trustees  of  the  Federal  Old-Age  and 
Survivors  Insurance  and  Disability 
Insurance  Trust  Funds  contain  long- 
range.  75-year  projections  on  the 
financial  status  of  the  trust  funds.  The 
assum.ptions  and  methodology 
underlying  those  projections  were 
reviewed  by  the  Panel  of  Technical 
Experts  convened  by  the  quadrennial 
Advisory  Council  on  Social  Security  and 
recommendations  for  research  were 
made. 

To  address  some  of  their 
recomm.endations.  the  principal 
objectives  of  this  priority  area  are  to 
better  understand,  (i)  the  determinants 
of  changes  in  productivity  and  earnings 
and  of  how  to  develop  better  methods  of 
projecting  furture  productivity  and 
earnings;  and  (iij  the  determinants  of 
nom.inal  and  real  interest  rates  and  of 
how  to  project  them.  The  research 
should  focus  on  the  detenninants  of  and 
interrelationships  among  the  various 
economic  and  demographic  assumptions 
and  their  implications  for  future 
projections. 

Among  the  questions  to  be  addressed 
on  productivity  and  earnings  are:  What 
fire  the  determinants  of  the  linkages 
bt-tween  productivity  and  earnings, 
particularly  hours  of  work  and  fringe 
'''«'i:"f.i<r7  V\'hy  .3  g'-owm  in  earnings  not 
til  ■  lii;  :r,g  proportionately  across  all 
earnings  levels  (including  both  covered 
and  noncovered  earnings)?  What  are  the 
effects  of  the  changing  quality  (including 
the  question  of  measuring  quality)  and 
dpn;ographic  m.ix  of  the  labor  force? 
What  are  the  effects  of  research  and 
development  by  both  the  public  and  the 
private  sectors?  What  are  the  effects  of 
capital  formation  by  the  public  sector 
(e.g.,  public  infrastructure)  and  by  the 
private  sector?  What  is  the  effect  of  the 
increasing  integration  of  US,  and 
foreign  markets?  Are  there  analytical 
methods  or  strategies  for  selecting 
which  averaging  periods  and  which 
averaging  methods  are  most  appropriate 
in  determining  the  various  economw. 


assumptions?  What  is  the  long-term 
relationship,  if  any,  between 
productivity  and  earnings  and  other 
economic  and  demographic  factors? 

Among  the  questions  to  be  addressed 
on  nominal  and  real  interest  rates  are: 
To  what  extent  can  the  current  structure 
of  interest  rates  be  used  to  predict  future 
interest  rates?  What  are  the 
determinants  of  inflation  and  are  there 
analytical  methods  for  projecting  future 
inflation  rates?  What  strategies  are 
optimal  for  incorporating  both  historical 
and  current  interest  rate  information 
into  the  projections?  What  is  the  long- 
term  relationship,  if  any,  between 
nominal  and  real  interest  rates  and 
other  economic  and  demographic 
variables? 

Grant  proposals  must  be  based  on 
well-developed,  rigorous  analysis.  Other 
approaches  to  this  priority  area  and 
other  areas  of  relevance  to  the 
projections,  including  immigration, 
fertility  and  mortahty,  and  improvement 
of  the  aggregate  forecasts,  could  be 
candidates  for  supported  research. 
However,  preference  will  be  given  to 
well-designed  research  on  the  topics 
described  in  this  priority  area. 

The  "Social  Security  Technical  Panel 
Report  to  the  1991  Advisory  Council  on 
Social  Security"  and  its  appendices 
were  reprinted  in  the  November  and 
December  1990  issues  of  the  Social 
Security  Bulletin  which  is  available  at 
Federal  Depository  Libraries. 

Applicants  may  submit  applications 
for  multiyear  funding  not  to  exceed  24 
months  in  duration. 

The  applications  should  include  a 
budget  for  the  first  budget  period  (not  to 
exceed  12  months).  If  the  application  is 
approved,  a  grant  will  be  awarded  for 
the  initial  12-month  budget  period. 
Funding  will  subsequently  be  provided 
for  an  additional  12-month  budget 
period  dependent  upon  satisfactory 
performance  of  the  initial  budget  period, 
continued  relevance  of  the  project  and 
the  availability  of  FY  funds. 

It  is  anticipated  that  a  total  of  $180,000 
will  be  allocated  to  fund  one  or  more 
projects  for  the  initial  12-month  budget 
period  under  this  priority  area. 

Note:  To  foster  the  sharing  of  research, 
principal  investigators  for  each  priority  area 
will  be  required  to  discuss  the  results  of  their 
research  with  SSA  staff.  Funds  should  be 
included  in  the  budget  for  a  meeting  at  the 
SSA  Office  of  Research  and  Statistics. 
Washington,  DC. 

Part  in.  Application  Prm  pss 

A.  Eligible  AppiicoiUi, 

Any  State,  local  government,  and 
public  or  private  organization  or  agency 
[including  educational  institutions)  may 
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apply  for  a  grant  under  this 
announcement.  Individuals  are  not 
e!ig:bi»?  to  apply.  For-profit 
organizations  or  institutions  may  apply 
with  the  understanding  that  no  grant 
funds  may  be  paid  as  profit  to  any  grant 
recipient.  Profit  is  considered  as  any 
amount  in  excess  of  the  allowable  costs 
cf  the  grant  recipient.  A  for-profit 
organization  or  institution  means  a 
corporation  or  other  legal  entity  which  is 
orsanized  or  operated  for  the  profit  or 
benefit  of  its  shareholders  or  other 
owners  and  must  be  distinguishable  or 
legally  separable  from  that  of  an 
individual  acting  on  his  or  her  own 
behalf. 

B  Availability  and  Duration  of  Funding 

SSA  anticipates  allocating  SsaOOO  to 
fund  at  least  one  (1)  project  in  priority 
area  ORS-92-001.  "Forecasting  Labor 
Force  Participation  Rates  of  Older 
Workers"  not  to  exceed  12  months  in 
duration.  Also,  SSA  anticipates 
allocating  $180,000  to  fund  the  initial  12- 
month  budget  period  of  a  24-month  grant 
for  a  least  one  (1)  project  in  priority  area 
ORS-92-002.  "Selected  Economic 
Assumptions  Used  to  Project  the 
F  .nancial  Status  of  the  OASDI  Trust 
Funds." 

C  Grantee  Share  of  the  Project  Costs 

Grant  recipients  receiving  assistance 
to  conduct  these  research  projects  are 
expected  to  contribute  towards  the 
project  costs.  Generally,  5  percent  of  the 
total  costs  is  considered  acceptable.  No 
grant  will  be  awarded  that  covers  100 
percent  of  the  project's  costs. 

D  The  Application  Process  for 
Proposals  Requesting  Grant  Funds 

Organizations  wishing  to  compete  for 
grants  under  this  announcement  must 
submit  an  application  by  June  15, 1992. 
Applications  received  in  response  to  this 
announcement  will  be  reviewed  by 
Federal  and  non-Federal  personnel 

Successful  applicants  may  expect 
funding  during  the  fourth  quarter  of  FY 
1992. 

1  Availability  of  Application  Forms 

.Application  kits  which  contain  the 
prescribed  application  forms  for  grant 
funds  are  available  from  the  Grants 
Management  Staff:  Division  of  Contract 
and  Grant  Operations;  Office  of 
Acquisition  and  Grants;  Social  Security 
Administration;  l-E-4  Gwynn  Oak 
Building;  1710  Gwynn  Oak  Avenue; 
Baltimore,  MD  21207;  telephone  (410) 
96.5-95(X);  Mr.  Lawrence  H.  Pullen,  Chief. 
Gran's  Management  Staff. 

When  r«=quP3*ing  an  application  kit, 
the  applicant  should  refer  to  project 
announcement  numbe'-  SS-\-ORS-92-l 


and  the  date  of  this  announcement  to 
ensure  receipt  of  the  proper  application 
kit. 

2.  Additional  Information 

For  additional  information  concerning 
project  development,  please  contact  Mr. 
Serge  R.  Harrison:  Office  of  Research 
and  Statistics;  Social  Security 
Administration;  4-C-15  Operations 
Building;  6401  Security  Boulevard; 
Baltimore.  MD  21235;  telephone  (410) 
965-2843. 

3.  Application  Submission 
All  applications  requesting  Federal 

grant  funds  must  be  submitted  on  the 
standard  forms  provided  by  the  Grants 
Management  Staff.  The  application  shall 
be  executed  by  an  individual  authorized 
to  act  for  the  applicant  organization  and 
to  assume  for  the  applicant  organization 
the  obligations  imposed  by  the  terms 
and  conditions  of  the  grant  award. 

As  part  of  the  project  title  (page  1  of 
the  application  form  SSA-96-BK.  item 
11).  the  apphcant  must  clearly  indicate 
the  application  submitted  is  in  response 
to  this  announcement  (SSA-ORS-92-1) 
and  must  show  the  appropriate  priority 
area  project  identifier  (i.e.,  ORS-S2-001. 
ORS-92-002). 

Applications  must  be  submitted  to: 
Grants  Management  Staff;  Division  of 
Contract  and  Grant  Operations;  Office 
of  Acquisition  and  Grants:  Social 
Security  Administration:  l-E-4  Gwynn 
Oak  Building:  1710  Gwynn  Oak  Avenue; 
Baltimore.  MD  21207. 

4.  Application  Consideration 

Applications  are  initially  screened  for 
relevance  to  this  aimouncement.  If 
judged  irrelevant  the  applications  are 
returned  to  the  applicants.  Applications 
that  conform  to  the  requirements  of  this 
program  aimuncement  will  be  reviewed 
and  evaluated  against  the  criteria 
specified  in  No.  6(b)  of  this 
announcement  and  evaluated  by  Federal 
and  non-Federal  persormel.  The  results 
of  this  evaluation  will  assist  the 
Commissioner  of  Social  Security  in 
selecting  the  applications  to  be  funded. 

5.  Application  Approval 

Grant  awards  will  be  issued  within 
the  limits  of  Federal  funds  available 
following  the  approval  of  the 
applications  selected  for  funding.  The 
official  award  document  is  the  "Notice 
of  Grant  Award."  It  will  provide  the 
amount  of  hmds  awarded,  the  purpose 
of  the  award,  the  budget  period  for 
which  support  is  given,  the  total  project 
period  for  which  support  is 
contemplated,  the  amount  of  grantee 
financial  participation,  and  any  special 
terms  and  conditions  of  the  grant  award. 


6  Cntena  for  Screening  and  Reviewnng 

of  Applications 

(a)  Screening  Requirements.  In  order 
for  an  application  to  be  in  conformance. 

it  must  meet  a!!  of  the  fnliowmg 
requirements 

(1)  Number  of  Copies 

An  original  signed  application  and 
two  copies  must  be  submitted.  Five 
additional  copies  are  optional  and  will 
expedite  processing  of  the  grant 

appHca'ion. 

(2)  Length 

The  narrative  portion  of  the 
application  (ParT  III  of  form  SS.A-96~BK) 
must  not  exceed  20  single  or  40  double- 
spaced  pages,  exclusive  of  resumes, 
forms,  etc..  typewritten  on  one  side  only 
using  standard  size  [BWx  <  U  ')  paper. 
Applications  should  neither  be  unduly 
elaborative  nor  contain  voluminous 
documentation. 

(3)  Non-Federal  Contribution  (Match) 

Grant  recipients  must  contribute 
toward?  the  project  costs  (cash  or  in- 
kind).  Generally.  5  percent  of  the  total 
costs  is  aci  eptable.  SS,A  will  not 
provide  100  percent  or  total  funding  fur 
any  project  grant. 

[b]EvaluatJon  Cntena.  Applicatujns 
which  pass  the  screening  process  will  be 
reviewed  by  at  least  three  individuals. 
Reviewers  will  score  the  applications, 
basing  their  scoring  decisions  on  the 
following  criteria.  Relative  weights  are 
shown  in  parentheses. 

(1 )  Project  Objective;  (15  points).  How 
closely  do  the  project  objectives  fit 
those  of  the  annuncements?  Is  the  need 
for  the  project  discussed  in  terms  of  the 
imporiance  of  the  issues  to  be 
addressed?  Does  it  describe  how  the 
project  builds  upon  previous  research? 

(2)  Project  design;  (30  points).  Is  the 
ue.-<ign  of  the  project  adequate  and 
feasible  as  indicated  by  the 
appropriateness  of  the  work  statement 
and  the  technical  approach,  including: 

(a)  A  concise  and  clear  statement  of 
goals  and  objectives;  (b)  theoretical 
analysis  of  the  problem  and.  if 
apprcpnate.  hypotheses  to  be  tested 
and/ or  parameters  to  be  estimated;  (c) 
data  to  be  collected,  including 
specification  of  data  sources;  (d]  plan 
for  data  analysis,  including 
appropriateness  of  statistical  methods  to 
be  used;  and  (e)  scheduling  of  tasks  and 
milestones  in  the  progress  of  the  project? 
Does  the  proposal  describe  specific 
plans  for  conducting  the  project  in  terms 
of  the  tasks  to  be  performed,  and  how 
the  approach  proposed  will  accomplish 
the  project  objectives? 
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(3]  Qualifications,  (30  point.sl.  Do  the 
quaiififcations  of  the  project  personnel. 
as  evidenced  by  training,  experience, 
and  pubhcations,  indicate  that  they 
have  the  skills  required  to  corr.petently 
carry  out  the  research  and  to  produce  a 
final  report  that  is  comprehensible  and 
usable?  Is  the  staffing  pattern 
appropriate  for  the  proposed  research, 
linking  responsibilities  clearly  to  project 
tasks?  Does  the  applicant's  organization 
have  adequate  facilities  and  resources 
to  plan,  conduct,  and  complete  the 
project? 

(4]  Organization  and  Budget:  (10 
points).  Are  the  resources  needed  to 
conduct  the  project  specified,  including 
personnel,  time,  funds,  and  facilities? 
Are  any  collaborative  efforts  with  other 
organizations  clearly  identiHed  a:,d 
written  assurances  referenced?  Is  ail 
budget  information  provided,  including  a 
description  by  category  (personnel, 
travel,  etc.)  of  the  total  of  the  Federal 
funds  required?  Where  appropriate,  are 
justifications  and  explanations  of  costs 
provided?  Are  the  project's  costs 
reasonable  in  view  of  the  level  of  effort 
and  anticipated  outcome? 

(5)  Expected  Outcomes:  tl5  points). 
What  is  the  potentui!  usefulness  of  the 
anticipated  result  and  expected  benefits 
to  SSA  and  other  target  groups?  What  is 
the  potential  usefulness  of  the  proposed 
project  for  the  advancement  of  scientific 
knowledge? 

7  Closing  Date  for  Receipt  of 

Applications 

The  closing  date  for  receipt  of  grant 

applications  for  Federal  funds  in 
response  to  this  announcement  is  June 
15.  1992. 

Applications  miay  be  mailed  or  sent 
by  com.m.ercial  carrier  or  personally 
delivered  to:  Grants  Management  Staff; 
Division  of  Contract  and  Grant 
Operations;  Office  of  Acquisition  and 
Grants.  Social  Security  Administration, 
room  l-E-4  Gwynn  Oak  Building;  1710 
Gwv;in  0:ik  Avenue;  Baltimore.  MD 
21207. 

Hand-dalivered  applications  are 
accepted  during  the  hours  of  8  a.m,  to  5 
pm.,  Monday  through  Friday.  An 
application  will  be  considered  as 
meeting  the  deadline  if  it  is  either: 

(a)  Received  on  or  before  the  date 
deadline  at  the  above  addresss:  or 

(b)  Mailed  through  the  U  S,  Postal 
Serv'ce  or  sent  by  comm.ercial  earner  on 
or  before  the  deadline  date  and  received 
in  time  to  be  considered  during  the 
competitive  review  and  evaluation 
process.  Applicants  are  cautioned  to 
request  a  legibly  dated  US.  Postal 
Service  postmark  or  to  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
as  evidence  of  timely  mailing.  Private 


metered  postmarks  are  not  acceptable 
as  proof  of  timely  mailing. 

Applications  which  do  not  meet  the 
above  criteria  are  considered  late 
applications.  SSA  will  notify  each  late 
applicant  that  its  apphcation  will  not  be 
considered. 

Note;  Facsimile  copies  will  not  be 

accepted 

Papem-ork  Reduction  Act 

This  notice  contains  reporting 
requirements  in  "The  Apphcation 
Process'  section.  However,  the 
information  is  collected  using  form  SSA- 
96-BK,  Federal  Assistance,  which  has 
0MB  clearance  No.  0960-0184, 

Executive  Order  12372 — 
Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  coverd  by  the 
requirements  of  Executive  Order  12372 
relating  to  the  Federal  policy  for 
consulting  with  State  and  local  elected 
officials  on  proposed  Federal  fmancial 
assistance. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  No.  93.812 — Assistance  Payments — 
Research  and  Demonstrations) 

Dated:  March  31.  1992. 
Gwendolyn  S.  King, 
Commissioner  of  Social  Security. 
IFK  Doc  92.^«S55  Filed  4-13-92;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  D-92-986;  FH-3109D-01  : 

Redelegatlon  of  Authority  To  Declare 
a  Default  Under  a  Provision  of  the 
Regulatory  Agreement  on  Muttrfamlly 
Housing  Projects,  Health  Care 
Facilities,  Land  Development 
Programs  and  Group  Practice 
Facilities  Programs 

agency:  Office  of  Assistant  Secretary 
for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  .\otice  of  redelegation  of 
authoniy  to  declare  a  default  under  a 
regulatory  agreement  on  multifamily 
housing  projects,  health  care  facilities, 
title  X  land  developments,  and  group 
practice  facilities. 

summary:  The  Assistant  Secretary  for 

Housing-Federal  Housing  Commissioner 
is  redelegatmg  to  the  Regional 
Administrators  and  Deputy  Regional 
Administrators  the  authority  to  declare 
a  default  under  a  Regulatory  Agreement 


because  a  mortgagor  fails  to  maintain 
the  mortgaged  premises  in  good  repair 
and  condition  under  several  programs 
and  functions  authorized  by  title  II,  X, 
and  XI  of  the  National  Housing  Act  (12 
U.S.C.  1701  etseq). 

In  a  redelegation  of  authority 
published  on  September  9, 1991  at  56  FR 
46007  the  Assistant  Secretary 
redelegated  the  authority  to  declare  a 
default  for  five  other  reasons. 

EFFECTvt  DATE:  February  4, 1992. 

FOB  FURTNCR  iNFOBM*  TiC^N  CONTACT: 

^  ■■ ^ 

Attorney,  Affirmative  Litigation 
Division,  Office  of  Program 
Enforcement.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW.,  room  10266.  Washington.  DC 
20410,  (202)  708-3200.  This  is  not  a  toU- 

SOPPLEMENTAflV  INFORMA'IOK:  ThiS 

redelegation  of  authority  redelegates  to 
specified  HUD  regional  officials 
authority,  delegated  to  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  by  the  Secretary  of 
Housing  and  Urban  Development  in 
previous  delegations  of  authority, 
including  the  notice  of  delegation  of 
authority  published  in  the  Federal 
Register  at  45  FR  60820  on  September  12, 
1980  and  the  notice  of  consolidated 
delegations  of  authority  published  at  54 
FR  22033  on  May  22, 1989.  to  declare  a 
default  under  a  Regulatory  Agreement 
for  failure  to  maintain  the  mortgaged 
premises  in  good  repair  and  condition. 

The  Regulatory  Agreement  is  a 
contract  executed  between  HUD  and  a 
mortgagor.  It  is  used  for  the  purpose  of 
controlling  or  regulating  the  daily 
operations  of  multifamily  housing  rental 
projects,  cooperatives,  health  care 
facilities,  land  developments,  and  group 
practice  facilities  which  have  mortgages 
insured  or  held  by  the  Secretary.  This 
agreement  contains  a  variety  of 
remedial  measures  HUD  may  take  upon 
violation  of  its  terms  by  the  mortgagor. 

This  redelegation  is  necessary  so  that 
HUD  may  more  efficiently  carry  out  its 
responsibilities  for  programs  and 
functions  authorized  by  titles  II,  X.  and 
XI  of  the  National  Housing  Act  (12 
U.S.C.  1701  et  seq.].  This  redelegation  of 
authority  does  not  effect  previously 
publistied  delegations  for  Headquarters 
officials  with  respect  to  powers  and 
authorities  to  administer  the  Multifamily 
Housing  Programs,  Health  Care 
Facilities,  the  Land  Development 
Program  and  the  Group  Practice 
Facilities  Program  as  described  herein. 

This  redelegation  and  the  redelegation 
published  on  September  9, 1991  at  56  FTt 
46007  combine  to  provide  limited 
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aiithonty  to  the  Regional  Administrators 
and  Deputy  Regional  Administrators  to 
declare  a  default  under  the  Regulatory 
.Agreement  for  six  specified  reasons, 
wnich  for  the  sake  of  convenience,  are 
repeated  here  These  six  specified 
reasons  are  just  a  few  of  the  reasons 
that  could  be  used  for  a  declaration  of 
default.  However,  at  this  time  the 
Ri'Siora!  .Administrators  and  Deputy 
Res'ona:  .Administrators  have  been 
rejeipgated  authority  to  declare  default 
or.ly  for  these  six  specified  reasons. 

The  redeiesation  of  authority  includes 
the  authonty  to  provide  whatever  notice 
is  required  and  to  perform  other 
necessary  functions,  if  any.  to  declare 
default. 

■Accordingly,  the  Assistant  Secretary 
for  Housing-Federal  Housing 
Commissioner  redelegales  the  following 
authority: 

Section  .\.  .Authority  Redelegated 

HUD  Regional  Administrators  and 
Deputy  Regional  Administrators  are 
redeiegdted  authority  to  declare  a 
default  under  the  Regulatory  Agreement 
for  multifamily  rental  cooperative, 
health  care  facilities;  land  developments 
and  group  practice  facilities  under  title 
II.  .X.  and  .XI  of  the  .National  Housing  Act 
i:  U  S.C.  1701  et  seq.],  because  of: 

Failure  to  maintain  the  mortgaged 
premises  in  good  repair  and  condition. 

Th's  delegation  to  declare  default  for 
th;s  reason  under  the  Regulatory 
Agreement  is  in  addition  to  the 
delegation  to  declare  default  for  five 
reasons  set  forth  in  56  FR  46007  on 
September  9, 1991.  Those  five  reasons 
are: 

1.  Failure  to  provide  HUD  with 
required  financial  reports; 

2.  Failure  to  maintain  books  and 
records  in  a  manner  suitable  for 
reasonable  mspection  or  audit  by  the 
Department; 

3  Failure  to  provide  monthly  financial 
statements  where  required; 

4.  Placement  of  an  unauthorized 
second  lien  or  encumbrance  where  the 
mortgage  is  no  longer  insured  but  is  held 
by  the  Secretary;  and 

5.  Unauthorized  use  of  multifamily 
project  income  or  assets  that  do  not 
exceed  an  aggregate  damage  claim  of 
5200,000  (amount  sought  after  doubling 
must  not  exceed  $200,0001. 

Section  B.  No  Further  Redelegatior. 

Ihe  Authority  granted  under  section 
.A  may  not  be  further  redelegated  by  the 
Regional  Administrators  or  Deputy 
Regio  .a:  .Administrators. 

.Authority:  Sec  7(d).  Department  of  Housing 
die  Urban  Development  Act  (42  U.S.C. 
3535(d).) 


Dated:  February  4, 1992. 
Arthur  I.Hill. 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner 
[FR  Doc  9:  ^54^  Filed  4-13-82;  8:45  am) 
wuJNa  coot  12  o  n-m 
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Realty  Action— Excfiange,  Federal 
Surface  tn  Santa  Fe  County,  New 
Mexico  for  Private  Surface  Within  E! 
Maipais  National  Conservation  Area 
ana  National  Monjment,  Albuquerque. 
NM 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  realty  action  on 

proposed  land  exchange. 

summary:  The  following  described 
Federal  surface  estate  in  Santa  Fe 
County  has  been  determined  to  be 
suitable  for  disposal  by  exchange  imder 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976. 43  U.S.C. 
1716. 

New  Mexico  Principal  Meridian 

T.  17  N.,  R.  8  E., 
Sec.  23,  W%NEV4,  and  WV4: 
Sec.  28.  lots  1  to  256.  inclusive: 
Sec  35,  lots  1.  5,  Inclusive  SEViNEV*.  and 

EViNEV«NEy4. 
Containing  1,160.46  acres. 

In  exchange  for  this  Federal  surface 
estate,  the  United  States  has  selected 
approximately  22.437.15  acres  of  private 
surface  within  Cibola  County  in  and 
adjacent  to  the  El  Maipais  National 
Conservation  Area  and  National 
Monument  near  Grants.  New  Mexico  as 
listed  below: 

New  Mexico  Principal  Maridiaa 

T.  4  N.,  R.  10  W., 
Sec.  2.  lots  1  to  12,  inclusive,  and  SV4; 
Sec  7,  lot  1  to  4,  inclusive  EVi,  and 

EV4WV4: 
Sec  a  all; 
Sec.  9,  all; 
Sec  11  all; 
Sec  12!  NViNWV*.  SWV«NWVi.  NViSWV*. 

and  NWV4SEV*. 
T.  5  N.,  R.  10  W.. 
Sec.  6,  lot  4,  inclusive; 
Sec  12,  EV4.  and  NWy4: 
Sec  13,  EVztiEV*; 
Secl7,  SWV4NEy4; 
Sec  18,  lot  2; 
Sec  23,  NEy4SEV4; 
Sec25,SW^SWy4; 
Sec  27.  SV4NEy*.  and  NViSEy*: 
Sec  32,  all; 
Sec  34,  SV^^fWy4,  and  SWy4SEy4: 


Sec  35,  NEV4NEV4; 
Sec  36.  all 
T  6  N  .  R  10  W  . 

S«c  fl,  lots  1  to  5,  LHclasive  SV».NEV4,  and  . 

SE  ■■■«%■  W-*. 
Sec  6.  lots  1  to  to  inclusive  S'-'jNT'A,  and 

SE'«NW>-4, 
Sec.  7.  W^NE=•4 
Sec.  18.  lots  1  to  4,  inclusive  E'-i.  n-.td 

Sec  20,  W^  and  SE'-'.: 

Sec.  28  SW  ^\EV4,  W'Vj,  W'.'iSEVi.  and 

SFV.SEV*; 
Sec.  30.  lots  1  to  4,  inclusive  NVVMiNEyi. 
S'-'-A'EW  E'-'sW'-i.  and  SE'4. 
T.  7N..  R.  in  W., 
Sec,  20.  SEi-4, 
Sec,  30,  lots  1  to  4.  inclusive  Evs,  and 

E'-sW'',, 
Sec,  32,  W'-iSW'-; 
T  4N.,  R.  11  VV.. 

Sec.  4.  lot  1  to  12,  inclusive,  and  S'-j 
Sec.  5.  lot  1  to  12.  inclusive,  and  S  W 
Sec.  6,  lot  2  to  14.  inclus've  E''iSW'-4,  and 

SE''4, 
Sec.  7.  lot  1  to  4,  inclusive  E  W   a.nd 

E-iWW, 
Sec,  8.  NMi  andSEV4; 
Sec,  9,  all; 
Sec.  n.  NEV4. 
T.  5N.,  R.  11  W., 
Sec.  3.  portton  east  of  road; 
Sec  4.  portion  east  of  road. 
Sec.  9.  portion  east  of  road. 
Sec  10,  all; 
Sec  15.  alt 

Sec,  16,  portion  east  of  road: 
Sec  22.  all. 
Sec  26.  .\'W'-4SWy4; 
Sec.  27.  WV»: 
Sec,  28.  all: 
Sec  33,  all. 
T  6  N„  R,  n  W  . 
Sec.  12.  all. 

Sec.  14.  E''^.  E''2.\W  V4,  and  SWV*; 
S^-;  2Z.  E'-zE'^; 
Sec,  24,  E'^; 
Sec,  26,  all: 

Sec  34.  portion  eas'  of  road 
T.  7N.,  R.  nW 

Sec.  3,  logs  1,  2.  inclusive  S'-2,\E^«.  and 
SE^<i. 
T  8  N..  R  12  W 

Sec,  1,  lots  3.  4.  inclusive  S'liNWWi,  and 

SWV4; 
Secl3.  EVj: 
Sec,  22.  SE  ^ 
T.  7  N,  R.  12  W.. 
Sec  13,  all; 
Sec  21,  S '-7 

Upon  completion  of  the  final 
appraisal,  the  actual  acreage  exchanged 
will  be  adjusted  to  reflect  equal  values 
as  much  as  possible.  The  purpose  of  the 
exchange  is  to  consolidate  Federal 
surface  ownership  for  the  Federal 
government  withm  and  adjacent  to  El 
Maipais  National  Conservation  Area 
(NC.A)  and  National  Monument  (NM). 
This  action  is  consistent  with  land 
ownership  adjustments  as  set  forth  in 
the  Record  of  Decision  for  the  Rio 
Puerco  Resource  Management  Plan 
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(RMP1  approved  November  1986  and  the 
Teas  RMP  approved  October  1988  The 
purpose  of  this  Notice  of  Realty  Action 
IS  twofold.  First,  this  notice  will  provide 
a  response  period  of  forty-five  (45)  days 
during  which  public  comments  will  be 
accepted  regarding  this  exchdnge 
p.'-oposal.  Secondly,  this  action  as 
provided  in  43  CFR  2201  l(b].  shall 
segregate  the  Federal  minerals  as 
described  in  this  Notice,  to  the  extent 
that  they  will  not  be  subject  to 
appropriation  under  mineral  leasing  and 
mining  laws,  subject  to  any  prior  valid 
rights.  The  segregative  effect  shall 
terminate  either  upon  publication  m  the 
Federal  Register  of  a  termination  of  the 
segregation  or  two  years  from  the  date 
of  this  publication,  whichever  occurs 
f:rst. 

DATES:  For  a  period  of  forty  five  days 

after  publication  of  this  Notice 
interested  parties  may  submit  comments 
to  the  District  Manager  at  the  address 

below. 

ADDRESS:  Detailed  information 
concerning  the  exchange  is  available  at 
the  Albuquerque  District,  435  Montane 
.NE..  Albuquerque.  New  Mexico  87107. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debby  Lucero  at  the  Rio  Puerco 
Resource  Area  Office,  Albuquerque 
District,  435  Montane  NEL.  Albuquerque. 
New  Mexico  87107 

SUPPl^MENTARV  INFORMATIOM:  The 

exchange  will  be  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authonty  of  the 
United  States  in  accordance  with  the 
Act  of  August  30.  1890  (43  U  S  C.  945). 

2.  Ail  valid  existing  rights  and 
reservations  of  records. 

Dated;  April  3.  1992 
Patricia  E.  McLean. 

Ansistant  Distnct  Manager. 

[FR  Doc.  92-83OT  Filed  4-11-92,  6.45  am! 
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National  Park  Service 

National  Register  of  Historic  Places 

Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Ser\ice  before  April  4 
1992.  Pursuant  to  S  80.13  of  36  CFR  part 
50  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Ser\  ice.  P.O.  Box  37127.  Washington,  DC 


2001:^-7127,  Wntten  comments  should 
be  submitted  by  April  29,  1992. 
Carol  0  SbulL 

Ch  'f'  i'f  R.fi:!s!-n!;;>n    Vrrf-pro''  Rf^tster. 

.\LASKA 

Fairbaokt  North  Star  Borougt>-Cen»us  An»» 

Rose  Building.  520  Church  St.  pHirbanks, 
92XKXH44 

KANSAS 

Lyon  Count} 

Mason.  Walt.  House.  606  W  12th  Ave., 
Empona,  92000446 

Reno  County 

VVall—RatzlafrHoiiae  103  N  M.:-.ple.  Buhler. 
920(XH43 

MISSOl'Ri 

St  Loui«  IndependeDt  Cuv 

Schmitt,  Anton.  Housf-  Booc:^ -i«  AinM.*.  Sl 

Louis  findf pendent  CityJ.  920U)445 

NEW  YORK 

Ene  County 

Hull  Warren.  House.  5978  Genesse  St. 

l.ancaster  920004.^6 

Essex  County 

Stj'.H  Theater  (Ticondero%:c  MR.  -.  '  ift 
Mor.Talm  St.,  Ticonderoga,  92000454 

Madison  County 

C.^ir.rncr.fic  Landirsfi  Dry  Dock  Complex. 
Lal^eport  Rd  at  Old  Ene  CanaL  Sullivan. 

920004  .sa 

Oneida  Couoty 

Ava  Town  Hall.  NY  26  S  of  jet.  with  Ava  Rd.. 

Ava  9200<.>I53 

Si.  Lawrence  County 

Waddington  Historic  District,  Jet.  of  NY  37 

and  La  Grasse  St.,  Waddington.  92000457 

Lister  County 

Sationai  Youth  ^drr,:r.:i,L-y.iLor.  i\oodstock 
Resident  Work  Center.  NY  212  N  aide,  B  of 
Woodstock.  Wmdsitxii  vicinity.  92000455 

Wyoming  County 

Monument  Cirr/e  Hts'.i^rieDMriet,  Roa^dy. 
E  Court  St  from  N.  Main  8t  lo  Pa*  SI.  and 
adjacent  parts  of  Main  and  Park  \N  h.-sm  »• 
92000447 

Yates  County 

Angus  Cobblestone  Farmhouse  and  Bam 
Complex  (Cobblestone  Architecture  of 
New  York  Stcte  MPSi.  612  NY  14.  Benton. 
92000439 

Barden  CobblesU)ne  Famhoase 
!  Cobblestone  .A,~chiU\:ture  of  New  York 
State  MPS!.  2492  Fe.rg-Lison  Comers  Rd, 
Benton.  92000435 

Betes  Cobblestone  Fcrr-hrLse  (Cobblestone 
Architecture  of  New  Yo'-k  State  MPS}.  5521 
NY  354,  Middlesex.  92tXI0436 

Earl,  /epblha.  Cobblestone  farmhouse 
(Cobblestone  .\rchnecture  of  New  York 
State  MPSI.  Old  Statp  Rd  N  of  jet.  with 
iohnson  Rd..  BenUm.  92000438 

,\.'(^hotB.  Wuliam.  Cobbienlone  Fan!}bi>ij'^f' 
■^ Cohhipstorp  ^rrhitoctti'r'  c^  \'f'yy  )■'.:■'-•. 


StateMrey.  Afx^-^  1-' f-  '  \A    >f  jet.  with 
ThistlaStRd    Bf-rs'or;  Haw^i- 

Spence.  Dr.  Henry.  Cobblestone  Farmhouse 
and  Bam  (Complex  (Cobblestone 
Architecture  of  New  York  State  MPS). 
Lakeroont — Himrod  Rd.  N  of  jet.  with 
Shannon  Comers  Rd..  Starkey.  92000441 

Supplee.  Daniel,  Cobblestone  Farmhouse 
(Cobblestone  Architecture  of  New  York 
State  MPS  I  442('  Dundee— Himrod  Rd. 
Starkey  y...»»44.. 

Young — Leach  Cobblestone  Farmhouse  and 
Bam  Complex  (Cobblestone  Architecture 
of\-  --s  >     A  State  MPS).  2801  NY  14. 
To'^'-\    >  •  •«fH40 

TENNtSSF.t 

Polk  Count) 

Buaard's  Roost  Historic  District  (Tennessee 
Copper  Basin  MPS).  SOl-400  College,  420- 
430  Ell  and  12»-ie6  Main  Sts..  400-415 
School  House  Rd.  and  211  and  215  TN  68. 
Ducktown.  92000451 

Copperhill  Historic  District  (Tennessee 
Copper  Basin  MPS).  Roughly  bounded  bjr 
HilL  Prospect  Main  and  Riverview  Sta.. 
Copperhill  92000449 

Ducktown  Historic  District  (Tennessee 
Copper  Basin  MPS).  Roughly  bounded  by 
TN  66  and  alley  2  blocks  NW  of  Main  St.. 
Ducktown  92000450 

Isabella  Manager's  Row  (Tennessee  Copper 
Basin  MPS),  Ducktown— Isabella  Rd.  N  of 
US  64,  Isabella.  92000448 

Newtown  Historic  District  (Tennessee 
Copper  Basin  MPSI  510-621  First,  538-730 
Second  and  5W>  '3r  "^trd  SU.,  Copperhill 
vicinity.  9200i>4,.: 

Vt  !SC.(„)NSi\ 

Miiwauke*  C^ounfy 

Sx.  John's  Evangelical  Church  Complex.  804- 
8ie  W.  Vliet  St.  I^lwaukee.  92000459 

[FR  Doc.  92-8530  Tiled  4-1:^-92;  8.45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

Exemptton:  BurtUTfltoo  Nortt>«rr 
Railroad  Co  —Trackage  Rlgt^ts 
Exemption — Dakota,  Minnesota  & 
Eastern  Railroad  Corp 

1  FinarK*  Docket  Ho  32023  j 

The  Dakota  M  rin  sota  and  Eastern 
?..i.'.n>nil  Corporauon  (DMEA)  has 
<u  f  '       1  grant  11.83  miles  of  overhead 

tr  1,  ■  -iwf  ">:*■■''=  ''■■  '^■''  '^'^.'-ngton 
.Nt.:Uic:ii  R^'j:i.>iid  Lar;.pany  (BN) 
between  milepost  160.33  at  Huron  and 
milepost  148.50  «!  Vs!p  in  Beadle 
County.  SD.'  Thr  pxpt';^  tion  became 
effective  on  April  3, 1992. 


>  DME  acquired  thii  Itne  from  BN  through  an  ofler 
of  rmanciat  auiftance  to  I}ocket  No.  AB-6  (Sub-Na 
336X).  Burlington  No.  R.  Co.— Aband  Exempt— In 
Beadle  County.  SO  (not  printed),  lerved  Febmary 
20. 1992  Thli  gram  of  trackage  rigfatt  will  allow  BN 

Cunbniwd 
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This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Peter  M. 
Lee.  Burlington  Northern  Railroad 
Company,  3800  Continental  Plaza.  Fort 
Worth,  TX  76102. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN.  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

Dated:  April  6.  1992. 

By  the  Commission.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Sidney  L  Stickland,  Jr.,  , 

Secretary. 
[FR  Doc.  92-8541  Filed  4-13-92:  8:45  am] 
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IRnance  Docko*  No  320241 

Exemption;  Dakota,  Minnesota  8. 
Eastern  Railroad  Corp.— Trackage 
Rights  Exemption — Bur'lngtcn 
Northern  Railroad  Co. 

The  Burlington  Norinem  Railroad 
Company  (BN)  has  agreed  to  grant  58.65 
miles  of  overhead  trackage  nghts  to  the 
.Dakota.  Minnesota  and  Eastern  Railroad 
Corporation  (DME).  Included  in  the 
grant  is  yard  track  at  Huron.  SD,  and  a 
rail  line  between  milepost  148.5  at  Yale 
and  milepost  90.72  at  Watertovvm. 
located  in  Beadle.  Kingsbury,  Clark. 
Hamlin  and  Codington  Counties,  SD.' 


The  exemption  became  effective  April  3, 
1992. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  fined 
with  the  Commission  and  served  on: 
Byron  D.  Olsen.  Felhaber,  Larson, 
Fenlon  &  Vogt.  1935  Piper  Jaffray  Tower, 
222  South  Ninth  Street,  Minneapolis.  M.N 
55402-3337. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN.  354 
LC.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Dated:  April  8, 1992. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  92-8542  Filed  4-13-fl2;  8:45aml 
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to  contmae  uBing  the  line  to  provide  overhead 
service.  The  line  was  abandoned  by  B.N  because  it 
generated  no  local  traffic  for  a  number  of  years.  BN 
used  it  only  for  overhead  traffic.  DME  acquired  the 
line  in  the  hope  of  reinstating  local  rail  semce.  To 
support  OMK's  acquisition.  BN  is  granted  DME 
trackage  nghts  over  connecting  B.N  line  segments.  A 
notice  of  exemption  to  that  effect  is  being  served 
simultaneously  with  this  notice  in  Finance  Docket 
No.  32024.  Dakota.  Minnesota  A  Eastern  R.  Corp. — 
Trlt.  Rts.  Exempt.— Burlington  No.  R.  Co. 

'  DME  acquired  the  connecting  11.83-miIe 
segment  between  milepost  148.50  at  Yale  and 
milepost  180.33  at  Hijron  from  BN  through  an  offer 
of  financial  assistance  in  Docket  No.  AB-6  (Sub-no. 
336X),  Burlington  No.  R.  Co.— Aband.  Exempt.— In 
Beadle  County.  SD  (not  printed),  served  February 
20. 1992.  This  grant  of  trackage  rights  will  provide 
DME  with  an  alternate  route  to  and  from 
Watertown  In  return.  DME  has  granted  BN 
trackage  nghts  permitting  it  to  continue  using  the 
11.83-mile  line  for  overhead  service.  A  notice  of 
exemption  to  that  effect  is  being  published 
Simultaneously  with  this  notice  in  Finance  Docket 
No.  32023.  Burlington  No.  R.  Co.— Trk.  Rts. 
E»empt— Dakota.  Minnesota  ft  Eastern  R.  Corp. 


(Doc^e'  Nc   A B- 360  (Sub-No.  1X)] 

Hartto^d  *  Siocorntj  Railroad  Co., 
Inc.— Abandonment  Exemption— in 

Houston  and  Geneva  Counties,  AL 

AGENCY:  Interstate  Commerce 
Commission. 


Ac^  ON  N'otice  of  exemption. 


summary:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the  abandonment 
by  Hartford  &  Slocomb  Railroad 
Company,  Inc.,  of  a  16-mile  line  of 
railroad  between  Taylor  and  Hartrod,  in 
Houston  and  Geneva  Counties,  AL, 
subject  to  standard  labor  protective 
conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  April  29. 
1992.  Formal  expressions  of  intent  to  file 
an  offer  '  of  financial  assistance  under 
49  CFR  1152.27(c)(2)  and  requests  for  a 
public  use  condition  must  be  filed  by 
April  24. 1992.  and  petitions  to  stay  must 
be  filed  by  April  20, 1992,  and  petitions 
for  reopening  must  be  filed  by  Arpil  24, 
1992 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-360  (Sub-No.  IX)  to: 


'  See  Exempt,  of  Rail  Abandonment— Offer*  of 
Fman.  AssisU  4  LCCZd  IM  (1987). 


(1)  Office  of  the  Secretai^'.  Case  Control 
Branch,  Inte-state  Commerce  Commission, 
Washington.  DC  20423. 
and; 

(1)  Petitioner's  .-epresentatives;  C.F.  Fischer, 
III.,  President,  Hartford  *  Slocomb  Railroad 
Co.,  Inc.,  P.O  Box  2243.  Dothan.  AL  363C2. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Feldnr  (202)  927-5610.  [TDD 
for  hearing  impaned:  (202)  927-5721,] 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  m 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  wnte  to.  call, 
or  pick  up  ;n  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
CcmT.crce  Commission  Building, 
WdS.-ingtcn,  DC  20423.  Telephone:  (202) 
289-43,57/4.359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  927-5721] 

Decided:  March  31,  1992. 

By  the  Commission.  Chairman  Philbin,  Vice 
Chairman  McDonald.  Comniissionera 
Simmons.  Philhps.  and  Emmett. 
Sidney  L  Strickland.  Jr., 
Secretar}. 
[FR  Doc.  92-8543  Filed  4-13-92;  8;45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

f  Docket  No.  INS  No.  1378-921 

Immigration  and  Naturalization  Service 
User  Fee  Committee:  Meeting 

agency:  Inimigration  and  Naturalization 

Service,  Justice. 

ACTION:  Notice  of  meeting. 

Committee  holding  meeting- 
Immigration  and  Naturalization  Service 
User  Pee  Advisory  Committee, 

Date  and  time:  April  29.  1992  at  9  am. 

Place:  The  Heathman  Hotel.  S\V 
Broadway  at  Salmon.  Portland.  Orcgim 
972C5,  telephone  number  (503)  241-4100. 

Status.  Open.  Seventh  meeting  of  this 
Advisory  Committee. 

Purpose:  Pe:-formance  of  advisory 
responsiblities  to  the  Commissioner  of 
the  Im.m.igraticn  and  Naturalization 
Service  pursuant  to  section  268ik]  of  the 
Immigration  and  Nation.=ility  Act,  as 
amended,  8  USC.  1356(k)  and  the 
Federal  Advisory  Committee  Act  5 
U,S.C.  app.  2.  The  respcnsibhties  of  this 
standing  Advisory  Committee  are  to 
advise  the  Commissioner  of  the 
Immigration  and  Naturalization  Service 
on  issues  related  to  the  performance  of 
airport  and  seaport  imm.igration 
inspectional  services.  This  advice 
should  include,  but  need  not  be  limited 
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to,  the  time  period  dunng  which  such 
services  should  be  performed,  the  proper 
number  and  deployment  of  inspection 
officers,  the  le%el  of  fees,  and  the 
appropriateness  of  any  proposed  fee. 
These  responsibhties  are  related  to  the 
assessment  of  an  immigration  user  fee 
pursuant  to  section  286(dj  of  the 
Immigration  and  Nationality  Act.  as 
amended,  8  U.S.C  1356(d).  the 
Committee  focuses  attention  on  those 
areas  of  most  concern  and  benefit  !o  the 
travel  mdustr>'.  the  traveling  public,  and 
the  Federal  government. 

Agenda 

1.  Introduction  of  the  Committee 

members 

2.  Discussicn  uf  administrative  issues. 

3  Discussion  of  activities  since  last 
meeting. 

4  Discussion  of  specific  concerns  and 
questions  of  Committee  members. 

5.  Discussion  of  future  traffic  trcnds- 
6  Discussion  of  relevant  written 

statements  submitted  in  advance  bv 

members  of  the  public. 
Scheduling  of  next  meeting. 

Public  participation  The  nieeting  is 
open  to  the  public,  but  advance  notice  of 
attendance  is  requested  to  ensure 
adequate  seating.  Persons  psanning  to 
attend  should  notify  the  contact  person 
at  Ie<<st  (2)  days  pncr  to  the  m.ceting. 
Members  of  the  public  may  submit 
wTitten  statem.ents  at  any  tim.e  before  or 
after  the  meeting  to  the  contact  person 
for  consideration  b\  this  .^dvusory 
Committee.  Only  written  statements 
received  at  least  five  (5)  days  prior  to 
the  meeting  by  the  contact  person  will 
be  considered  for  di.scussion  a*  the 
meeting. 

Con'oc! person.  Ginger  Wilson,  Office 
of  the  Assistant  Commissioner. 
Inspections.  Immigration  and 
Naturalization  Service,  room  "22.1  425  I 
Street,  N'VV..  Wabhmgton,  DC  2(i5.3f). 
telephone  number  (202)  616-1380. 

Dated:  Apnl  9,  1992. 
Gene  McNary, 

Commissioner.  Immigration  and 

Naturalization  Service. 

[VR  Doc  92^,n»  Filed  4-13-62;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reportlng 
Requirements  under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

background:  The  Department  of  Labor, 
in  carrying  out  its  responsibilities  under 
the  Paperwork  Reduction  Acl  (44  U^C 


Chapter  35),  considers  comments  on  the 

reporting/ recordkeeping  requiremenis 
that  will  affect  the  public. 

UST  OF  RECORDKEEPtNQ/REPORTINO 
REQUIREMENTS  UNDER  REVIEW:  As 

necessary,  the  Department  of  l^bo!-  will 
publish  a  list  of  the  Agency 
recordkeeping; reporting  reqinrpments 
under  review  by  the  Office  of 
Management  and  Budget  (0MB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections.  re\isions,  extensions,  or 
reinstatements  Th.p  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeptng/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  0MB  and/or  Agency 
identification  numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/ reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

.\r\  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

COMMENTS  AND  QUESTIONS:  Copies  of 

the  recordkeeping/ reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer. 
Kenneth  A  Mills  ((202)  523-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor  200  Constitution 
.Avenue.  NW'.,  room  N'-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  AfTairs. 
Attn:  0MB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA'OLMS'MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget,  room  3001,  Washington  DC 
20.S03  ((202)  39?V-f)88C). 

A.ny  membt'.'  of  tne  public  who  wants 
to  comment  on  recordkecping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  eariipst 
possible  date. 


Nev>  Collection 

Bureau  of  Labor  Statistics 

Supplemental  Telephone 
Communications  Survey 

Annual 

Businesses  or  other  for-profit 
14  respondents:  7000  total  hours:  500 
hours  per  response:  1  form  Detailed 
information  pertaining  to  the  inputs  of 
local  exchange  carriers  in  the 
telephone  communications  industry  is 
needed  for  p'  riurtivity  statistics.  Tte 
information  wil,  t:>e  used  in  a 
multifactor  productivity  measure  for 
the  local  telephone  communications 
industry.  The  respondents  are  regional 
Bell  operating  companies  and  other 
local  exchange  carriers,  who  have  all 
agreed  to  participate. 

Extension 

Mine  Safety  and  Health  Administration 

Form  7000-2.  Quarterly  Mine 
Employment  and  Coal  Production 
Report 

1219-0006 
Quarterly 

Businesses  and  other  for  profit 
small  businesses  or  organizations 
85,891  responses,  0.25  hour  per  response. 
21.473  burden  hours.  Requires  mine 
operators  to  report  to  MSHA  quarterly 
employment  levels  and  coal 
production.  The  employment  and 
production  data  when  correlated  with 
the  accident  data  provides 
information  for  making  decisions  on 
Improving  safety  and  health 
enforcement  programs,  improving 
education  and  training  efforts,  and 
establishing  priorities  in  technical 
assistance  activities  in  safety  and 
health. 

Form  7000-1,  Mine  Accident.  Injury  and 
Illness  Report 

1219-0007 

On  occasion 

Businesses  and  other  for  profit; 

small  businesses  or  organizations 

56,759  responses,  0.5  hour  per  response. 
28,380  burden  hours.  Mine  operators 
are  required  to  submit  Form  7000-1  to 
MSHA  to  report  on  accidents.  Injuries, 
and  illnesses  at  their  mines  shortly 
after  an  accident  or  injury  has 
occurred  or  a  work-related  illness  has 
been  identified   T!  >    i^t?  of  the  form 


rrnv:i-:ps  • 
gtfinenivg. 
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E".pIoyment  and  Training 

A  dministration 

Y .  ~r  'dares  for  Classifying  Labor 

S-'r^^s  Areas 

1 205-3207  I 

On  cccason 

State  or  local  governments 

52  respondents:  208  total  hours;  1  hour 
per  response:  1  form  DOL  issues  an 
annual  list  of  labor  surplus  areas 
(LSAs)  so  that  Federal  agencies  can 
direct  procurement  contracts  to 
employers  in  high  unemployment 
areas.  The  annual  SA  list  is  updated 
during  the  year  based  upon  petitions 
submitted  to  IXDL  by  State 
employment  security  agencies 
requesting  additional  areas  for 
classification. 

Employment  Standards  Administration 

Certification  by  School  Official 

121S-0061  CM-981  | 

Annually 


Sectwo 


State  or  local  governments;  non-profit 
institutions 

1500  respondents;  250  total  hours 

10  minutes  per  response 

1  form 

The  CM  981  is  used  by  the  school 

official  to  verify  whether  a 

beneficiary's  dependent,  aged  18  to  23. 

qualifies  as  a  full-time  student. 

Application  for  Authority  for  an 
Institution  of  Higher  Education  to 
Employ  its  full-time  Students  at 
Subminimum  Wages  Under  Regulations 
Part  519 

1215-0080;  WH-201  MIS 

Annually 

State  or  local  governments;  Businesses 
or  other  for  profit;  Non-profit 
institutions;  small  businesses  or 
organizations 

900  respondents;  30  total  hours 

.5  to  .25  hrs.  per  response; 

1  form 


30  CFR  75  312 

30  CFR  75  351 

3C  CFfl  75  360 -„ 

30  CFR  75  362 „ 

30  CFR  75  364 

30  CFP  75  370 


Gra-Md  tci* 


^4o.  ai 
respondents 


1.749 
60 
1,749 
1.749 
1.749 
1,749 


Section  14b  of  the  Fair  Labor  Standards 
.Art,  ]p.  part,  authorizes  the 
err.pioymrnt  of  full-time  students  in 
higher  education  at  subminimum 
wages  under  certain  conditirns.  The 
WH  2C1M1S  application  form  provides 
the  information  necessary  to  ascertain 
whether  the  requirements  of  section 
14b  have  been  met. 

Final 

Mine  Safety  and  Health  Administration 

Ventilation  Plans,  Tests  and 
Examinations  in  Underground  Coal 
Mines 

1219-0088 

Daily;  weekly;  annually 
Businesses  or  other  for  profit;  small 
businesses  or  organizations 


Average  time  p«?  ^escsonse 


Total 
burden 
txxjrs 


20  minutes - 

10  minutes 

3  hours. 

40  minutes 

7  hours  and  2  minutes.. 
29.5  hours.- 


163,801 

69 

1  693,118 

718,753 

615,035 

65,344 


3,456.120 


Requires  operators  of  underground 
coal  mines  to  keep  records  of  the  results 
cf  certain  tests  and  examinations  which 
are  required  to  be  performed  to  monitor 
the  ventilation  system.  The  information 
is  used  to  insure  that  the  integrity  of  the 
ventilation  system  is  being  maintained 
and  that  a  safe  working  environment  is 
being  provided  to  miners. 

Signed  at  Washington.  DC  this  8th  day  of 
.April,  1992. 
Kenneth  A.  Mills, 
Departmental  Clearance  Officer. 
'FR  Doc.  92-8576  Filed  4-13-92;  8:45  am] 

E'UJNO  CODE  4510-43-U 


Employment  and  Training 
Administration 

[TA-W-26,573] 

Lynchburg  Foundry  Co..  Radford.  VA; 
Revised  Determination  on 
Reconsideration 

Or.  Md-'n  j  19<^:  -,^6  Department 
issued  an  ,-\:firmauve  Determination 
Regarding  Application  for 

Rpror.sidera'ion  for  workers  and  former 


workers  of  the  Lynchburg  Foundry 
Company  in  Radford.  Virginia.  The 
notice  was  published  in  the  Federal 
Register  on  March  11. 1992  (57  FR  8683). 

Local  #2969  of  the  United 
Steelworkers  of  America  union  claims 
that  one  of  Lynchburg's  customers 
decreased  its  purchases  of  crankshaft 
castings  in  1991  and  increased  its  import 
purchases  of  crankshaft  castings  from  a 
Canadian  foimdry. 

Investigation  findings  show  that  a 
major  Original  Equipm.ent  Manufacturer 
(0Ef4)  customer  was  not  surveyed.  New 
findings  on  reconsideration  show  that  in 
1991  the  OEM  customer  transferred  its 
production  of  crankshaft  castings  from 
Lynchburg  to  a  corporate  plant  in  St. 
Catherine,  Ontario.  Other  findings  on 
reconsideration  show  that  the 
crankshafts  formerly  produced  at 
Lynchburg  are  now  imported  into  the 
U.S. 

Sales  and  production  of  crankshaft 
castings  at  Lynchburg  decreased  in  the 
first  eleven  months  of  1991  compared  to 
the  same  period  in  1990.  Significant 
worker  separations  occurred  in  1991. 


Conclusion 

After  careful  consideration  of  the  new 

facts  obtained  on  reconsideration  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
crankshaft  castings  produced  at  the 
Lyncht)urg  Foundry  Company  m 
Radford,  Virginia  contributed 
importantly  to  the  total  or  partial 
separation  cf  workers  at  the  Lynchburg 
Foundry  Company,  In  accordance  with 
the  provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determination: 

All  workprs  of  the  Lynchbu.-g  Foundry 
Companj.  Radford,  Virginia  who  became 
totally  or  par'ially  separated  from 
employrriSnt  on  or  after  N'overiiber  5,  1990  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  19''4, 

Signed  at  Washington.  DC  this  3rd  day  of 
April  1992. 

Stephen  .\.  Wandner, 
Dtpu>y  Director.  Office  of  Legislation  fr 
,•1  ctuarial Service,  Unemployment  Insurance 
Service. 
[FR  Doc.  92-8577  Filed  4-13-92;  8:45  am] 
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Occupational  Safety  and  Health 
Administration 

Nevada  State  Standards;  Notice  of 
Approval 

1.  Background.  Part  1953  of  title  29. 
Code  of  Federal  Regulations,  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator),  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29CFR  1953,4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  beer, 
approved  in  accordance  with  section 
lB(e)  of  the  Act  and  29  CYV.  part  1902, 
On  lanuary  4, 1974,  notice  was 
pubhshed  in  the  Federal  Register  (39  FR 
1008)  of  the  approval  of  the  Nevada  plan 
and  the  adoption  of  subpart  W  to  part 
1952  of  title  29  containing  the  decision. 
The  Nevada  plan  provides  for  the 
adoption  of  Federal  standards  as  State 
standards  by  reference. 

By  letter  dated  February- 10, 1987,  from 
Nancy  C  Bamhart  to  Raymond  J.  Owen 
and  incorporated  as  part  of  the  plan,  the 
State  submitted  State  standard  revisions 
iden'ical  to  29  CFR  1910,145,  Accident 
Prevention  Tags  (September  19,  1986,  51 
FR  33251);  29  CFR  parts  1910  and  1915, 
Recordkeeping  Requirements  for  Tests. 
Inspections,  and  Maintenance  Checl<s 
(September  29, 1986,  51  FR  34553),  29 
CFR  1910.1047.  Ethylene  Oxide  (July  10, 
1986,  51  FR  25053),  and  29  CFR 
1910,1200,  Hazard  Communications: 
Definition  of  Trade  Secrets  and 
Disclosure  of  Trade  Secrets  to 
Employees,  Designated  Representatives 
and  Nurses  (September  30, 1986,  51  FR 
34590).  These  standards  are  contained  m 
the  Division  of  Occupational  Safety  and 
Health  Standards  for  General  Industry, 
The  subject  standards.  29  CFR  1910.145, 
Accident  Prevention  Tags  (September 
19,  1988.  51  FR  33251);  29  CFR  Parts  1910 
and  1915,  Recordkeeping  Requirements 
for  Tests,  Inspections,  and  Maintenance 
Checks  (September  29,  1986,  51  FR 
25053).  and  29  CFR  1910.1047,  Ethylene 
Oxide  (July  10, 1986.  51  FR  25053),  and 
29  CFR  1910  1200,  Hazard 
Communications;  Definition  of  Trade 
Secrets  and  Disclosure  of  Trade  Secrets 
to  Employees,  Designated 
Representatives  and  Nurses  (September 
30. 1986.  51  FR  34590)  were  adopted  by 
reference  on  September  30,  1986, 
September  29, 1986;  July  10,  1986,  and 
September  30.  1986  pursuant  to  Nevada 
8»ate  law,  section  618.295 


2,  Decision.  Having  reviewed  the 
State  submission  in  comparison  with 
Federal  standards,  it  has  been 
determined  that  the  standards  are 
identical  to  the  Federal  standards  and 
accordingly  are  approved. 

3,  Location  of  Supplement  for 
J.'ispect;on  and  Copying.  A  cop\'  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  daring  normal  business  hours  at 
the  following  locations.  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration.  71 
Stevenson  Street,  room  420,  San 
Francisco,  California  94105,  and 
Director;  Division  of  Occupational 
Safety  and  Health,  1370  South  Curry 
Street,  Carson  City,  Nevada  89710;  and 
Directorate  of  Federal  Compliance  and 
State  Progra.ms.  Room  N3700.  200 
Constitution  Avenue  NW..  Washington. 
DC  20210 

4  Public  Participation.  Under  29  CFTl 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary'  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Nevada  State  plan  as  a  proposed  change 
and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reasons; 

1  The  standards  are  identical  to  the 
Federal  Standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2  The  standards  were  adopted  in 
accordance  with  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

The  decision  i8  effective  April  14, 1992. 
(Sec  18,  Pub  L  91-596  84  Stat.  1608  (29 
L'SC  66-)) 

Signed  a!  San  Franosco,  Cahfomia  this 
llt.h  day  of  March  1992 
Frank  Strasheim, 
Regur.c!  Administrator. 
(FR  Doc.  92-8578  Filed  4-13-92;  8:45  am) 

BILLING  COOe  4510-2e-M 


New  Mexico  State  Standards;  Approval 

1.  Background  Part  1953  of  title  29, 
Code  of  Federal  Regulations,  prescribes 
procedures  under  Section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  .^ct),  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator),  under  a  delegation  of 
authonty  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 


Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4).  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan,  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  December  10. 1975.  notice  was 
published  in  the  Federal  Register  (40  FR 
57455)  of  the  approval  of  the  New 
Mexico  State  Plan  and  the  adoption  of 
Subpart  DO  to  Part  1952  containing  the 
decision. 

The  New  Mexico  State  Plan  provides 
for  the  adoption  of  Federal  standards  as 
State  standards  after 

1.  Notice  of  public  hearing  published  in 
a  newspaper  of  general  circulation  in 
the  State  at  least  sixty  (60)  days  prior 
to  the  date  of  such  hearing. 

2.  Public  hearing  conducted  by  the 
Environmental  Improvement  Board. 

3.  Filing  of  adopted  regulations, 
amendments,  or  revocations  under  the 
State  Rules  Act. 

The  New  Mexico  State  Plan  provides 
for  the  adoption  of  State  standards 
which  are  at  least  as  effective  as 
comparable  Federal  standards 
promulgated  under  section  6  of  the  Act. 

By  letter  dated  February  10. 1992.  from 
Sam  A.  Rogers,  Bureau  Chief,  to  Gilbert 
].  Saulter.  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  the 
State  submitted  State  standards 
idenUcal  to  29  CFR  1910,120, 
Amendments  to  Hazardous  Waste  and 
Emergency  Response  (56  FR  15832- 
15835,  dated  April  18. 1991);  29  CFR 
1910.1025,  Amendments  to  Lead  (56  FR 
2486,  dated  May  31. 1991);  29  CFR  1926. 
Stairways  and  Ladders  Used  in  the 
Construction  Industry  (55  FR  47687- 
47691  dated  November  14. 1990);  and 
Amendments  to  Stairways  and  Ladders 
Used  in  the  Construction  Industry  (56  FR 
41794,  dated  August  23, 1991). 

These  standards,  contained  in  New 
Mexico  Occupational  Health  and  Safety 
RegulaUons  OHSR  200  and  OHSR  300. 
were  promulgated  on  January  10. 1992. 
in  accordance  with  applicable  State  law. 

The  subject  standards  became 
effective  February  22, 1992.  pursuant  to 
New  Mexico  State  Law.  Section  50-S-l 
through  50-9-25, 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards,  and 
are  accordingly  approved, 

3.  Location  of  Supplement  for 
Inspection  and  Copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
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Regional  Administrator.  U.S. 
Department  of  Labor— OSFLA,  525 
Cnffin  Street,  roon:;  602.  Dallas.  Texas 
75202;  Occ'jpar.onal  Health  and  Safety 
Bureau.  1190  St.  Francis  Dr.ve.  P.O.  Box 
28110.  Santa  Fe.  New  MexiCO  87502:  and 
the  Office  of  Stale  Prosrams.  200 
Constitution  Avenue,  NW'..  room  S-QO. 
Washington.  DC  20210. 

4.  PubLc  pcrucipation.  Under  29  CFR 
1953.2(c).  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplements  to  the 
New  Mexico  State  Plan  as  proposed 
changes  and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reason. 

1.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  which 
included  pubhc  comment,  and  further 
public  participation  wooild  be 
repetitious. 

The  decision  is  effective  April  14. 
1992. 
(Sec  la  Pub.  L  91-596,  64  Stat.  1606  (29 

u.s.c.  eet-ii 

Signed  at  Dallas,  Texas,  thi«  13th  day  of 
Ma.-cii  1992. 

Gilbert }.  Saulter,  i 

Regional  Administrator.  ' 

[FR  Doc.  92-3579  Filed  +-1^-91;  ft45  am) 
Btumo  cooe  uio-2»-«i 


Vermont  State  Standards;  Approval 
1.  Badcground 

Part  1953  of  title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  .Admirastrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delesaGon  of 
authority  from  the  .Assistant  Secretary 
of  Labor  for  Occupabona!  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary).  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan,  which  has  been 
approved  m  accordance  with  section 
18(ci  of  the  Act  and  29  CF'R  part  19»]2, 
On  October  la  1973.  notice  was 
published  m  the  Federal  Register  {3d  FR 
23658)  of  the  approval  of  the  Vemion; 
State  Plan  and  the  adoption  of  subpart  U 
to  part  19.52  containing  the  decision. 

The  Vermont  State  Plan  provides  for 
the  adoption  of  Federal  itandards  as 
State  standards  after 


a.  Publishing  for  two  (2)  successive 
weeks,  in  three  (3)  newspapers  having 
general  circulation  in  the  center, 
northern  and  southern  parts  of  the  State, 
an  intent  to  amend  the  State  Plan  by 
adopting  the  standard(s). 

b.  Review  of  standards  by  the 
Interagency  Committee  on 
Administrative  Rules.  State  of  Vermont. 

c.  Approval  by  the  Legislative 
Committee  on  Administrative  Rules. 
State  of  Vermont. 

d-Filing  in  the  Office  of  the  Secretary 
of  State,  State  of  Vermont. 

e.  The  Secretary  of  State  publishing, 
not  less  than  quarterly,  a  bulletin  of  aU 
8tandard(8)  adopted  by  the  State. 

The  Vermont  State  plan  provides  for 
the  adoption  of  State  standards  which 
are  at  least  as  effective  as  comparable 
Federal  standards  promulgated  under 
section  6.  of  the  Act.  By  letter  dated 
January  23, 1992,  from  Dana  J.  Cole- 
Levesque.  Commissioner,  Vermont 
Department  of  Labor  and  Industry,  to 
John  B.  Miles.  Jr..  Regional 
Administrator  and  incorporated  as  part 
of  the  plan,  the  State  submitted  updated 
State  standards  identical  to  29  CFR 
Parts  1910;  1915;  and  1928;  and 
subsequent  amendments  thereto,  as 
described  below: 

(1)  Revisions  to  29  CFR  part  1910. 
Recordkeeping  Requirements  for  Tests. 
Inspections,  and  Maintenance  Checks; 
Final  Rule  (51  FR  345ea  dated  9/29/88). 

(2)  Revisions  to  29  CFR  part  1915. 
Recordkeeping  Requirements  Test, 
Inspections,  and  Maintenance  Checks: 
Final  Rule  (51  FR  3458a  dated  9/29/86] 

(3)  Revision  to  29  CFR  part  1910, 
Telecommunications  Training  Records: 
Final  Rule  (51  FR  36387.  dated  9/28/87). 

(4)  Revision  to  29  CFR  part  1926. 
Construction  Industry  Test  and 
Inspection  Records;  Final  Rule  (52  FR 
36381.  dated  9/28/87). 

(5)  Addition  of  29  CFR  part  19ia 
Grain  Handling  Facilities;  Final  Rule  (52 
FR  49626,  dated  12/31/87). 

(6)  Amendment  to  29  CFR  part  1926, 
Concrete  Masonry  Construction — 
Subpart  Q;  Scope,  Application  and 
Definitions  Applicable  to  Subpart  (53  FR 
22643.  dated  6/16/88). 

(7)  Amendment  to  29  CFR  1926.7804, 
Requirements  for  Precast  Concrete  (54 
FR  41068,  dated  10/5/89). 

(8)  Addition  to  29  CFR  1926.550, 
Cranes  or  Derrick  Suspended  Personnel 
Platforms;  final  Rule  (53  FR  29139,  dated 
11/2/88). 

(9)  Revision  to  29  CFR  1926.800, 
Underground  Construction.  Caisson. 
Cofferdams  and  Compressed  AIR — 
Subpart  S  (54  F'R  23850.  dated  6/2/89). 

(10)  Revision  to  29  CF'R  1910.66, 
Powered  Platfonns  for  Building 


Maintenance  (54  FR  31456,  dated  7/28/ 

69). 

(11)  Revision  to  29  CFR  1910.150, 
Control  of  Hazardous  Energy  Source 
(Lockout/Tagout);  Final  Rule 
[Redesignated  from  1910.147]  (54  FR 
36687,  dated  9/1/89). 

(12)  Amendment  to  29  CFR  1926, 
Concrete  and  Masonry  Construction 
Safety  Standards:  Lift-Slab  Construction 
Operations;  Final  Rule  (55  FR  4232a 
dated  10/18/90). 

These  standards  became  effective  on 
December  20, 1991  and  January  8. 1992, 
pursuant  to  Section  224  of  State  Law. 

2.  Decision 

Having  reviewed  the  State  submission 
in  comparison  with  the  Federal 
standards,  it  has  been  determined  that 
the  State  standards  are  identical  to  the 
Federal  standards,  and  are  accordingly 
approved. 

3.  Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  supplement. 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations;  Office  of  the  Regional 
Administrator,  133  Portland  Street, 
Boston.  Massachusetts,  02114;  Office  of 
the  Commissioner.  State  of  Vermont, 
Department  of  Labor  and  Industry  120 
State  Street,  Montpelier,  Vermont  05602, 
and  the  Office  of  State  Programs,  room 
N3700,  200  Constitution  Avenue  NW,. 
Washington  DC  20210. 

4.  Public  participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplements  to  the  Vermont  State  Plant 
as  proposed  changes  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reason: 

1.  These  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  Standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  the  State  Law  which 
included  public  comment,  and  further 
pubhc  participation  would  be 
repetitious. 

Thi*  dedaion  ia  effective  April  14, 1982. 
AatJioHty:  (Sec.  la  Pub.  L  91-596,  84  Stat 
1608  (29  U.S.C  667). 
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Signed  al  Boston,  Massachusetts,  this  7th 
day  of  February,  1992 
lohn  B.  Miles,  |r., 
Regiora!  Ac/mnistrafor 
[FR  Doc  92-8580  Filed  4-13-92,  B:45  am] 

BILUNQ  COt>€  451l>-2«-H 

Washington  State  Standards;  Approval 


1.  Background 

Part  1953  of  title  29,  Code  of  Federal 
Regulations  prescribes  procedures  under 
section  18  of  the  Occupational  Safety 
and  Health  Act  of  19''0  (hereinafter 
called  the  Act)  by  which  the  Regional 
Administrator  for  Occupational  Safety 
and  Health  [hermafler  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
aoproved  in  accordance  with  section 
18lc)  of  the  Act  and  29  CFR  part  1902. 
On  januarj'  26, 1973,  notice  was 
published  in  the  Federal  Register  (38  FR 
2421)  of  the  approval  of  the  Washington 
plan  and  the  adoption  subpart  F  to  part 
1952  containing  the  decision. 

The  Washington  plan  provides  for  the 
adoption  of  State  standards  that  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  section  6 
of  the  Act.  Section  1953.20  provides  thai 
where  any  alteration  in  the  Federal 
program  dould  have  an  adverse  impact 
on  the  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

By  letter  dated  luly  1,  198".  from 
Joseph  A,  Dear,  Director,  to  James  W. 
Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  the 
State  on  its  own  initiative  submitted  an 
amendment  which  repeals  WAC  29&-24- 
950.  Electrical,  to  avoid  conflict  with  a 
new  Electrical  standard  at  WAC  296- 
24-956  which  had  already  been  adopted 
This  revised  electrical  standard  was 
approved  in  the  Federal  Register  (56  FR 
23306)  on  May  21,  1991.  The  State 
standard  repeal  was  adopted  by  the 
State  on  November  30.  1983,  with  an 
effective  date  of  December  30.  1983. 
pursuant  to  RCW  34.04.040(2).  49.17,040, 
49  17,050,  Public  Meetings  Act  RCW 
42.30,  Administrative  Procedures  Act 
RCW  34.04,  and  the  State  Register  Act 
RCW  34.08,  as  ordered  and  transmitted 
under  Washington  Administrative  Order 
83-34.  This  State-initiated  electrical 
repeal  was  a  minor  housekeeping 
change 


In  response  to  Federal  standard 
changes,  the  State  has  submitted  by 
letters  dated  Februan,'  9  and  August  31. 
1990,  from  Joseph  A.  Dear.  Director,  to 
James  W.  Lake.  Regional  Administrator, 
and  incorporated  as  part  of  the  plan. 
State  standard  amendments  comparable 
to  the  Federal  standard  CFR  1910.1025, 
Occupational  Exposure  to  Lead,  as 
published  in  the  Federal  Register  (54  FR 
292''41  or,  luly  11,  1989  and  (55  FR  3146) 
on  January  30.  1990  The  two  State 
amendments  are  contained  in  WAC 
296-62-0''521.  They  were  adopted  on 
August  13,  1990,  effective  September  24 
1990,  and  adopted  on  Ianuar>-  11, 1990. 
effective  February'  26,  1990,  pursuant  to 
RCW  34.04.040(2)",  49  17,040,  49.17.050, 
P-ublic  Meetings  Act  RCW  42.30. 
Administrative  Procedures  Act  RCW 
34.04,  and  the  State  Register  Act  RCW 
34.08,  as  ordered  and  transmittea 
respectively,  under  Washington 
Administrabve  Orders  89-20  and  90-10. 
Doth  amendm.ents  concern  the  Lead 
compliance  schedule;  the  second 
amendment  makes  the  State's  schedule 
identical  to  the  Federal  in  all  areas. 

By  letter  dated  October  23, 1990,  from 
Joseph  A  Dear,  Director,  to  James  W. 
Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  the 
State  on  its  own  initiative,  submitted 
amendments  to  WAC  296-62-07347. 
Inorganic  .Arsenic  This  standard  was 
originally  approved  in  the  Federal 
Register "(45  FR  11946)  on  February  22. 
1980  The  State  standard  amendments 
were  adopted  by  the  State  on  October  1. 
1990,  with  an  effective  date  of 
November  15, 1990,  pursuant  to  RCW 
34  04  040(2).  49.17.040,  49.17.050,  Public 
Meetings  Act  RCW  42.30. 
Administrative  Procedures  Act  RCW 
34.04.  and  the  State  Register  Act  RCW 
34.08,  as  ordered  and  transmitted  under 
Washington  Administrative  Order  No. 
90-14.  These  State-initiated 
amendments  add  non-mandatory 
appendices  which  make  the  relevant 
State  standards  sections  identical  to 
their  Federal  counterparts. 

By  letters  dated  November  6, 1990. 
and  February  8,  1991,  from  Joseph  A. 
Dear,  Director,  to  James  W  Lake. 
Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  the 
State  on  its  own  initiative,  submitted 
am.endments  to  WAC  296-24-0~3.  Safe 
Place  Standard,  WAC  29&-24-020, 
Nlanagement  Responsibility,  and  WAC 
29Ci-24-065,  First  Aid  Kits.  The  Safe 
Place  Standard  amendm.ent  was 
adopted  on  December  11,  1984,  and 
became  effective  on  January  10,  1965. 
under  Washington  Administrative  Order 
84-24  The  Management  Responsibility 
and  First  Aid  Kit  amdendments  were 


adopted  on  January  10. 1991.  and 
became  effective  on  February  12, 1991. 
under  Washington  Administrative  Order 
90-18.  The  Administrative  Orders  were 
adopted  pursuant  to  RCW  34.04.040(2). 
49.17.050,  Public  Meetings  Act  RCW 
42.30,  Administrative  Procedures  Act 
RCW  «  M  „:  :;  the  State  Register  Act 
RCW  34.0ii  Ihe  Slate's  Safe  Place 
standard  allows  some  workers  to  work 
where  intoxicating  beverages  and 
narcotics  are  produced,  distributed,  or 
sold;  the  Federal  standard  does  not 
address  this  issue.  The  State's 
Management  Responsibility  standard 
now  prohibits  the  use  of  unsafe  tools  by 
emplyees  no  matter  who  owns  the 
equipment.  The  State's  First  Aid  Kit 
standard  provides  guidance  on  the 
contents  of  the  kits  which  the  Federal 
standard  does  not. 

In  response  to  Federal  standard 
changes  the  State  has  submitted  by 
letters  dated  December  30. 1988,  and 
February  9, 1990,  from  Joseph  A.  Dear. 
Director,  to  James  W.  Lake.  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan.  State  standard  amendments 
comparable  to  the  following 
amendments  to  the  Federal  standard  29 
CFR  1910.1048.  Occupational  Exposure 
to  Formaldehyde:  (1)  Final  Rule  and 
Approval  of  Information  Collection 
Requirements;  Te'^hni;  h1  A'^endment. 
as  published  in  tlie  Federal  Register  (52 
FR  46291)  on  December  4, 1987.  and  (53 
FR  6628)  on  March  2, 1988;  and  (2) 
Corrections  and  Amendments,  as 
published  in  the  Federal  Register  (54  FR 
29545)  on  July  13, 1989.  The  State 
amendments  which  are  contained  in 
WAC  296-«2-07540. 

The  State  amendments  in  response  to 
the  1987-88  Federal  amendments  were 
adopted  on  July  29. 1988  (emergency), 
and  October  6, 1988  (permanent),  as 
ordered  and  transmitted  under 
Washington  Administrative  Order  No. 
88-23;  and  the  State  amendments 
comparable  to  the  1989  Federal 
amendment  were  adopted  January  11. 
1990,  effective  February  26. 1990.  as 
ordered  and  transmitted  under 
Washington  Administrative  Order  No. 
89-20.  These  amendments  were  adopted 
pursuant  to  RCW  34.04.040(2).  49.17.04a 
49.17.050.  Public  Meetings  Act  RCW 
42.30.  Administrative  Procedures  Act 
RCW  34.4  and  the  State  Register  Act. 
RCW  34.06.  The  amendments  contain 
the  following  minor  differences:  In 
addition  to  editorial  differences,  the 
1988  amendment  slightly  modifies  the 
definition  for  "authorized  person"  and 
adds  a  definition  for  the  term 
"approved".  The  1989  amendment  omits 
a  reference  to  another  standard,  and 
discusses  a  different  analytical  method 
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than  the  Federal  in  a  non-mandatory 
appendix. 

In  response  to  Federal  standard 
changes,  the  State  has  submitted  by 
letters  dated  February  23. 1988.  and 
February  15. 1989.  from  Joseph  A.  Dear, 
Director  to  James  W.  Lake,  Regional 
.administrator,  and  incorporated  as  part 
of  the  plan,  State  standard  amendments 
comparable  to  the  Federal  amendments 
to  the  standard  for  Ethylene  Oxide,  29 
CFR  19in  'SA7.  as  published  in  the 
Federal  Register  (51  FR  25053)  on  July 
10,  1986,  1 53  FR  11437)  on  April  6. 1988, 
and  (53  FR  27959)  on  July  28, 1988.  The 
original  State  standard  amendments  to 
the  Ethylene  Oxide  standard  received 
approval  on  March  29, 1988  (53  FR 
10169).  The  first  amendment  was 
adopted  on  November  30, 1987,  and 
became  effective  on  December  30, 1987, 
under  Washington  Administrative  Order 
87-24.  The  second  and  third 
amendments  were  adopted  on 
November  14, 1988.  and  became 
effective  on  December  14, 1988,  under 
Washington  Administrative  Order  88- 
25  The  administrative  orders  were 
adopted  pursuant  to  RCW  34.04.040(2). 
49  1'  040,  49  17.050,  Public  Meetings  Act 
RCW  42.30,  Administrative  Procedures 
Ac  RCW  34.04.  and  the  State  Register 
Ac  t  RCW  34.oa.  The  State  revised  the 
effective  da'.es,  but  all  such  dates  have 


National  Interim  Primary  Drinking 
Water  regulations,  as  published  in  the 
Federal  Registw  at  40  CFR  part  141  and 
40  CFR  147.2400. 

By  letter  dated  February  8,  1991.  from 
Joseph  A.  Dear,  Director,  to  James  W. 
Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  the 
State  on  its  own  initiative  submitted  a 
corrective  amendment  to  WAC  296-24, 
part  E.  Hazardous  Materials,  which  is 
comparable  to  29  CFR  1910.  subpart  H. 
The  State's  original  standard,  which 
incorporated  the  amended  State- 
initiated  rule,  WAC  296-24-450. 
Chlorine  Tanks  Used  In  Chlorinator 
Systems,  received  Federal  Register 
approval  (42  FR  40279)  on  August  9, 
1977.  The  State  standard  amendment  to 
WAC  296-24-450  was  adopted  on 
Janaury  10, 1991,  and  became  effective 
on  February  12, 1991.  under  Washington 
Administrative  Order  90-18.  The 
administrative  order  was  adoped 
pursuant  to  RCW  34.04.040(2),  49.17.050, 
Public  Meetings  Act  RCW  42.30. 
Administrative  Procedures  Act  RCW 
34.04.  and  the  SUte  Register  Act  RCW 
34.08.  This  corrective  amendment  to  the 
Chlorine  Tanks  Used  in  Chlorinator 
Systems  updates  the  reference  to  The 
Chlorine  Manual,  The  Chlorine  Institute. 
Inc.,  from  the  third  edition  to  the  current 
fifth  edition. 


low  passed  Editorial  changes  were  edso    2.  Decision 


r.ade  to  accommodate  the  State's 
codification  and  numbering  system  and 
minor  administrative  adjustments. 

By  letter  dated  June  20, 1991,  from 
Joseph  A.  Dear.  Director,  to  James  W. 
Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  the 
State  on  its  own  initiative  submitted  an 
amendment  to  WAC  296-24-120. 
Sanitation,  comparable  to  29  CFR 
1910.141,  as  appeared  in  the  Federal 
Register  (36  FR  10593)  on  May  29, 1971. 
The  State's  Sanitation  standard  was     - 
originally  approved  in  the  Federal 
Register  (41  FR  4688)  on  January  30. 
19"5.  The  State's  amended  rule,  WAC 
296-24-12001(5).  is  comparable  to  29 
CFR  1910.141(a){2)(v).  The  State 
standard  amendment  was  adopted  on 
May  20,  1991.  and  became  effective  on 
June  20, 1991,  under  Washington 
Administrative  Order  91-01.  The 
administrative  order  was  adopted 
pursuant  to  RCW  34.04.040(2).  49.17.050. 
Public  Meetings  Act  RCW  42.30, 
Administrative  Procedures  Act  RCW 
34.04.  and  the  State  Register  Act  RCW 
34.08. 

This  minor  amendment  to  the 
Sanitation  standard  clarifies  the 
definition  of  potable  water  by 
incorporating  the  Federal  guidelines  of 
the  Environmental  Protection  Agency's 


Having  reviewed  the  State 
submissions  in  comparison  with  Federal 
Standards.  OSHA  has  determined  that 
the  State  standard  amendments  for  Lead 
and  for  Inorganic  Arsenic  are  identical 
to  the  Federal  standard  amendments; 
OSHA  therefore  approves  these 
amendments.  OSHA  has  also 
determined  that  the  amendments  for 
Electrical  Repeal;  Safe  Place  Standard, 
Management  Responsiblity  and  First 
Aid  Kits;  Formaldehyde;  Ethylene 
Oxide;  Sanitation;  and  Chlorine  Tanks 
are  at  least  as  effective  as  the 
comparable  Federal  standard 
amendments  as  required  by  section 
18(c)(2)  of  the  Act.  OSHA  has  also 
determined  that  the  differences  between 
the  State  and  Federal  amendments  are 
minimal  and  that  the  standards  are  thus 
substantially  identical.  OSHA  thereby 
approves  these  amendments;  however, 
the  right  to  reconsider  this  approval  is 
reserved  should  substantial  objections 
be  submitted  to  the  Assistant  Secretary. 

3.  Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 


Administrator,  Occupational  Safety  and 
Health  Administration.  1111  Third 
Avenue,  Suite  715,  Seattle,  Washington 
98101-3212:  Department  of  Labor  and 
Industries.  General  Administration 
Building.  Olympia,  Washington  98304; 
and  the  Office  of  State  Programs, 
Occupational  Safety  and  Health 
Administration,  room  N-3476,  200 
Constitution  Avenue.  .\W.,  W'ashington. 
DC  20210. 

4,  Public  Participation 

Under  29  CFR  1953, 2(c],  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  .Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Washington  State 
Plan  as  a  proposed  change  and  makmg 
the  Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reason: 

1.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  which 
included  opportunity  for  public 
comments  and  further  public 
participation  would  be  repetitious 

This  decision  is  effective  ApT\\  14,  1^2, 
Authority:  Sec.  la.  Pub.  L  91-596.  84  Stat. 

1608  (29  U.S.C.  667). 
Sisned  at  Seattle.  Washington,  this  5th  day 

of  November  1991. 

lames  W.  Lake, 

R,^i::,_^:ial  Aiinvnistmtor. 

;FR  Doc,  92-8581  Filed  4-13-92;  8:45  am) 
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NATIONAL  EDUCATION  GOALS 
PANEL 

Naiiortal  Education  Standards  and 
Assessn^ent  Council;  Call  for 
Nominations 

agency:  The  National  Education  Goals 

Peine!, 

ACTION;  Cdli  for  nominations  to  the 
National  Education  Standards  and 
Assessment  Council. 

SUMMARY:  The  National  Education 
Goals  Panel  request  nominations  from 
the  public  for  members  of  a  National 
Education  Standards  and  Assessment 
Council.  A  resume  and  letter  of 
nomination  should  be  sent  by  June  1, 
M92  to  the  National  F^ucation  Goals 
Panel.  1850  M.  Street,  NW..  suite  270, 
Washington,  DC,  20036. 

FOR  FURTHER  INFORUATION  CONTACT: 

Emily  Wurtz,  National  Education  Goals 
Panel.  1850  M  Street,  -NW.,  suite  270, 
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Washington.  DC,  20036.  Telephone:  (202) 

632-0952. 

SUPPLEMENTARY  INFORMATION:  The 

National  Education  Goals  Pane!  (Panel) 
requests  nominations  from  the  public  for 
members  of  a  National  Education 
Standards  and  Assessments  Council 
(NESAC),  as  recom.mended  m  the  report 
of  the  National  Council  on  Education 
Standards  and  Testmg,  Raising 
Standards  for  American  Education. 
Nominations  of  persons  not  on  the  Panel 
to  three-year  terms  on  NESAC  are 
sought  in  three  categories,  public 
officials,  educators,  and  members  of  thf 
genera!  public,  including  consumers  of 
education. 

Duties 

NESAC's  function  is  to  he  a 
coordinating  body  to  ensure  the 
establishment  of  national  education 
standards  and  to  encourage  a  voluntary 
system  of  assessments  consistent  with 
the  national  standards.  Its  duties  will 
include  estalbishmg  guidelines  for 
standard  setting  and  assessment 
development,  and  general  criteria  to 
determine  the  appropriateness  of 
standards  and  assessments 
recommended,  and  certifying  content 
and  student  performance  standards  and 
criteria  for  assessment  as  world-class. 
and  proposing  such  certification  to  the 
Pane!  for  the  Panel's  certification. 

NESAC  will  serve  as  a  voluntary 
national  partnership  committed  to 
transforming  American  education  by 
encouraging  the  development  and 
adoption  of  world-class  standards  and  a 
voluntary  system  of  assessments  In 
carrying  out  its  responsibilit'ps,  NES.'\C 
will  work  with  Federal  and  non-Federa! 
agencies  and  organizations  that  are 
conducting  research,  studies,  or 
demonstration  projects  to  determine 
world-class  education  standards  and 
assessments  based  on  such  standards. 

Membership  and  .Appointment 

NES.\C  will  ha\.e  a  iim.itt'd 
membership  composed  of  one-third 
public  officials,  one-third  educators,  and 
one-third  mem.bcrs  of  the  general  public, 
including  consumers  of  education. 
Members  will  be  appointed  for  three- 
year  terms,  with  no  individual  ser\'ing 
more  than  six  consecutive  years. 
Officers  would  be  elected  for  one-year 
terms.  No  person  can  serve  on  both  the 
Panel  and  NESAC. 

Nominations  for  positions  on  NESAC 
are  being  sought  from  the  general  public 
and  from  these  nominations  the  Panel 
w;l!  make  appointmiCnts  according  to  the 
established  categories.  The  Panel  will 
establish  initial  terms  for  individuals  of 
two,  three,  or  four  years  in  order  to 
establish  a  rotation  in  which  one-third 


of  the  members  are  selected  each  year. 
As  vacancies  arise  on  NESAC,  the  Panel 
will  seek  nominations  from  the  general 
public  and  the  Panel  will  make  the 
appropriate  appointments 

Method  for  Submitting  Nominations 

Anyone  wishing  to  nom,inate  a 
candidate  for  membership  on  NESAC 
should  submit  a  resume  and  a  letter 
indicating  the  person's  special 
qualifications.  F"ive  copies  of  these 
materials  should  be  mailed  by  June  1, 
1992  to  the  National  Education  Goals 
Panel.  1850  M  Street.  NW.,  suite  270, 
Washington.  DC,  20036. 

Roger  B.  Porter, 

Assistant  to  the  President  for  Economic  and 

Domestic  Policy. 

(PR  Doc.  92-8519  Filed  4-13-92;  8:45  am) 

BILLING  CODE  3137-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

agency:  National  Science  Foundation. 
action:  Notice  of  permit  issued  under 

thf  Ar'irrtic  Conservation  Act  of  1978, 

PiA'lii.  Law  95-541 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 

notice  of  permits  issued  under  the 
.Antdfctic  Conservation  Act  of  1978.  This 
IS  the  required  notice 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Myers.  Permit  Office 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

SUPPLEMENTARY  INFORMATION:  On 

February  5,  T""^.:  iht  Ndtional  Science 
Found  a'       ;        s'.  j  a  notice  in  the 
Federal  Register  ^:  pe.nnit  applications 
received.  A  permit  was  issued  to  Pete 
Peterson  on  April  1, 1992. 
Charles  E.  Myers, 

Permit  Office,  Division  of  Polar  Programs. 
[PR  Doc.  92-8551  Filed  4-13-82;  8.45  am) 
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Advisory  Panel  for  Studies,  Evaluation 
and  Dissemination;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  two  meetings. 

Name:  Advisory  Panel  for  Studies, 
Evaluation,  and  Dissemination. 
Date  and  Time:  April  30, 1992,  8:30  a.m  -4 

p  m. 


/  '    '    Inn  at  Foggy  Bottom.  824  New 
li.impsh.i.T  Avenue,  NW..  Washington,  DC 
20037. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Kenneth  J.  Travers, 
Office  Head,  National  Science  Foundation, 
Washington.  DC  20550.  Telephone:  (202)  357- 
7425. 

Minutes:  May  be  obtained  form  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  meet  with 
Evaluation  Advisory  Committee  members  to 
discuss  ongoing  and  future  evaluation  efforts. 

Agenda:  Discussion  of  reorganization  of 
ofTice  and  new  staff;  update  on  current 
evaluation  efforts:  discussion  of  mission  and 
policy  statement;  and  introduction  of 
Research  Career  Development  Programs  and 
appropriate  evaluation  steps. 

Date  and  Time:  May  1, 1992,  8:30  B.m.-4 
p.m. 

Place:  Inn  at  Foggy  Bottom,  823  New 
Hampshire  Avenue,  NW.,  Washington,  DC 
20037. 

Type  of  Meeting:  Open 

Contact  Person:  Dr.  Kenneth  ).  Travers, 
Office  Head.  National  Science  Foundation, 
Washington,  DC  20550.  Telephone:  (202)  357- 
7425. 

Minutes:  May  be  obtained  form  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  meet  with 
Undergraduate  Science,  Engineering,  and 
Mathematics  Advisory  Committee  members 
to  discuss  evaluation  and  dissemination  of 
current  projects. 

Agenda:  Discussion  of  the  challenges  and 
issues  in  fostering  involvement  of  university 
science,  mathematics,  and  engineering 
faculty  in  pre-college  education;  discussion  of 
Teacher  Preparation  activities:  consideration 
of  the  panel  review  process;  discussion  of  the 
role  of  the  Foundation  in  educating  potential 
investigators  with  respect  to  evaluation 
methodology;  and  review  of  current  ongoing 
program  evaluations  and  alternative 
dissemination  methods  and  how  to  measure 
their  effectiveness. 

Dated:  April  9, 1992. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  92-8550  Filed  4-13-92,  8:45  am) 
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NUCLEAR  Rf.Gi 
COMMISSION 


!l„A-ORY 


„.ong  ssiand  Powe 


-y 


Docket  No    ->C> 
6^i.'-C1  -OtOM 


-DC CM    A-   ,^,BP  NO.  92- 


Establishmen!  o(  Aiot-.,::::  Sa'p'y  .:vd 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  sections  2.105,  2.700. 
2.702.  2.714.  2.714a.  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  and  Atomic  Safety  and 
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Licensing  Board  is  bens  established  in 
the  following  proceeding  to  rule  on 
petitions  for  leave  to  intervene  and/or 
requests  for  hearing  and  to  preside  over 
the  proceeding  in  the  event  that  a 
hearing  is  ordered. 

Long  Island  Pu'^er  Authority 
Shoreham  Nuclear  Power  Station.  Unit  1 

fFadltty  Operating  License  No  NPF-82 
(Decommissioning  Ptan;l 

This  Board  is  oemg  established 
pursuant  to  an  order  issued  by  the 
Commission  on  April  3. 1992,  regarding  a 
notice  published  by  the  Commission  on 
December  23. 1991  in  the  Federal 
Register  (56  FR  66459)  entitled. 
Consideration  of  Issuance  of  an  Order 
Authorizing  Decommissioning  a  Facility 
and  Opportunity  for  Hearing."  The 
Commission's  order  denies  NRC  Staffs 
motion  to  dismiss  invervention  petitions 
and  requests  for  hearing  filed  by  the 
Shoreham-Wading  River  Central  School 
District  ("School  District")  and  the 
Scientists  and  Engineers  for  Secure 
Energy  ("SE2")  (collectively 
"petitioners")  and  directs  the  Secretary 
of  the  Commission  to  forward  these 
petitions  and  responses  to  the  Licensing 
Board  for  processing  in  accordance  with 
the  NfRC's  Rules  of  Practice. 

The  Board  is  comprised  of  the 
following  adminsitrative  judges: 

Thomas  S.  Moore,  Chairman.  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555 

George  A.  Ferguson.  5307  Al  Jones 
Drive.  Shady  Side,  Maryland  20764 

Jerry  R.  Kline.  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

Issued  at  Bethesda.  Maryland,  this  8th  day 
of  April  1992. 
B  Paul  Cotter,  Jr., 

C-  •  ■'  Administrative  Judge.  Atomic  Safety 
..   d  Licensing  Board  Panel. 

:-  R  Doc.  92-8574  Filed  4-13-92;  8:45  atn) 
aiujNO  cooe  tsm-oi-m 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Therma! 
Hydraulic  Phenomena;  Meeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  April  23. 1992,  in  room  P-422, 
7920  Norfolk  Avenue,  Bethesda,  MD. 

The  er-t.re  meetmg  will  be  open  to 
p>ubiic  attendance,  vdth  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
information  deemed  proprietary  to  the 


General  Electric  Company  (GE) 
pursuant  to  5  U.S.C.  552b(cj(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday.  April  23. 1992—8:30  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  discuss  the 
test  program  proposed  by  the  General 
Electric  Company  to  support 
certification  of  the  Simplified  Boihng 
Water  Reactor  passive  plant  design,  as 
well  as  the  associated  NRC  staff 
actions. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
the  General  Electric  Company,  their 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer,  Mr.  Paul  Boehnert 
(telephone  301/492-8558)  between  7:30 
a.m.  and  4:15  p.m.  (est).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.  that  may  have 
occurred. 

Dated:  April  7. 1992. 
Sam  Duraiswamy, 

Chief,  Nuclear  Reactors  Branch. 

(FR  Doc.  92-8572  Filed  4-13-42;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards  Joint  Meeting  of  the 
Subcommittees  on  Probabilistic  Risk 
Assessment/Control  and  Electrical 
Power  Systems;  Meeting 

1  he  ACRS  Subcommittees  on 
Probabilistic  Risk  Assessment/  Control 
and  Electrical  Power  Systems  will  hold 
a  joint  meeting  on  April  22,  19<32,  in  room 
F-422,  7920  Norfolk  Avenue,  Bethesda, 
MD. 

The  entire  meeting  will  be  open  to 
public  attendance 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  Apnl  22.  1992—8:30  a.m.    ' 
until  the  conclusion  of  business. 

The  Subcommittees  will  discuss  the 
proposed  rule  on  Diesel  Generator 
Reliability  and  related  matters 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairmen;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  tho.'^e  sessions  of  the 
meeting  when  a  transcj-ipf  is  being  kept. 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notifv 
the  ACRS  staff  member  named  below  as 
far  i.i  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the 
Subcommittees,  along  with  any  of  their 
consultants  who  may  be  present,  may 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the 
balance  of  the  meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
the  nuclear  industrv'.  their  respective 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  aliotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer.  Mr.  Paul  Boehnert 
(telephone  301/492-8558)  between  7  30 
a.m.  and  4,15  p.m.  (e.s.t.).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  m.eeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 
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Dated:  April  8, 1991 
Sam  Duralswamy, 

Chief.  Nuclear  Reactors  Branch. 

[Vn.  Doc,  92-6573  Filed  4-1^-92;  8  45  ami 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Arbitration  of  Disputes  in 
Multiemployer  Plans;  PBGC-Approved 
Arbitration  Procedures 

agency:  Pension  Benpfit  Guaranty 

Corporation. 

ACTION:  Notice  of  approval. 

summary:  This  notice  advises 
employers,  multiemployer  pension  plan 
sponsors  and  other  interested  partirs 
that  the  Pension  Benefit  Guaranty 
Corporation  has  approved  an  alternative 
procedure  for  the  arbitration  of 
withdrawal  liability  disputes  arising 
between  employers  and  multiemployer 
pension  plan  sponsors. 

EFFECTIVE  DATE:  This  approval  is 

effective  April  14,  1992. 

FOn  FURTHER  INFORMATION  CONTACT 

Mr  Thomas  H.  GabneL  Attorney,  Office 
of  the  Genera!  Counsel  (225<X)i,  Pension 
Benefit  Guaranty  Corporation.  2020  K 
Street  NW,,  Washington.  DC  20OO6-186<>; 
202-778-8850  [202-77&-1958  fur  TVS  and 
TDD). 

SUPPLEMENTARY  INFORMATION:  29  Cf  R 

part  2641.  Arbitration  of  Disputes  ii: 
Multiemployer  Plans,  sets  forth 
procedures  for  the  arbitration  of 
withdrawal  liability  disputes  between 
employers  and  the  sponsors  (jf 
multiemployer  pension  plans  Si'Ctiun 
2641  13  of  the  rule  provides  that,  in  lieu 
of  the  procedures  therein  prescribed, 
and  arbitration  m.ay  be  conducted  in 
accordance  with  an  alternative 
arbitration  procedure  approved  by  the 
Pension  Benefit  Guaranty  Corporation 
("PBGC"),  Paragraph  (c)  of  §  2641,143 
provides  that  the  PBGC  may  approve  a 
request  for  alternative  arbitration 
procedures  by  publishing  an  appropriate 
notice  in  the  Federal  Register 

This  notice  advises  employers,  plan 
sponsors  of  multiemployer  pension 
plans  and  other  interested  parties  that 
the  PBGC  has,  at  the  request  of  the  New 
Jersey  State  Board  of  Mediation, 
determined  that  the  Multiemplover 
Vv  ithdrawal  Liability  .Arbitration  Rules 
and  Regulations,  submitted  .March  10. 
1992  by  the  New  Jersey  State  Mediation 
Board,  will  be  substantially  fair  to  all 
parties  involved  in  the  arbitration  of  a 
withdrawal  liability  dispute  and  that  the 
New  Jersey  State  Mediation  Board  is 
neutral  and  able  to  carrv  out  its  role 


under  the  procedures.  Accordingly,  the 
PBGC  hereby  approves  the  New  [crsey 
State  Mediation  Board  Multiemployer 
U  Ithdrawal  Liability  .Arbitration  Rules 
and  Regulations.  This  approval  is 
effective  as  of  April  14,  1992  and  will 
remain  effective  until  revoked  by  the 
PBf/C  through  a  Federal  Regisfernotice. 

I.ssiipd  in  \\  ashington,  DC  this  6lh  day  of 
Apr;i.  •:99:. 
James  B.  Lockharl  III, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doc  9:-e561  Filed  4-1^92;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

•  Release  No.  34-30560:  File  No  SR-NASt>- 

92-06] 

Self-Regulatory  Organizations.  Notice 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  inc. 
Relating  to  Designation  of  NASDAQ 
National  Market  System  Securities 

Apnl  7,  \mz. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  7es(bl(l).  notice  is  hereby 
given  that  on  February  18. 1992.  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  {  'Comm.ission  '  of  "SEC") 
tne  proposed  rule  change  and 
am.endments  discribed  in  Items  L  IL  and 
[II  below,  which  Item.s  have  been 
prepared  by  the  .NASD,  The  Commission 
IS  publishing  this  notice  to  solicit 
com.ments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulator>  Organization  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  herewith  filing  a 
proposed  rule  change  to  Part  lU,  Section 
1  of  Schedule  D  to  the  N.ASD  By-Laws. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
■talicized;  proposed  deletions  are  in 
brackets. 

SCHEDULE  D  TO  THE  NASD  B\  L.\VVS 

P.ART  III 

•  «  •  •  • 

Designation  of  NASDAQ  National  Market 
System  Securities 

Sec   1 

(a)  Application  for  designation  shall  be  on 
a  form  supplied  by  the  Association  and 
signed  by  a  corporate  officer  of  the  issuer. 
Compliance  with  the  designation  criteria  will 
be  determined  on  the  Khsis  of  Information 
filed  with  the  appropriate  regulatory 


nithority  and  the  records  of  the  Association 
H<i  of  the  application  dale.  The  Association 
may  require  the  issuer  to  submit  such  other 
information  as  is  relevant  to  a  determination 
of  designation  as  s  national  market  system 
security,  including  information  required  by 
subparagraph  (c)  below. 

(b)  Designation  of  a  security  shall  be 
declared  effective  within  a  reasonable  time 
after  determination  of  qualification.  The 
effective  date  of  designation  shall  be 
determined  by  the  Association  giving  due 
regard  to  the  requirements  of  the  NASDAQ 
System,  the  media  and  market  makers. 
Effectiveness  of  designation  may  be  delayed 
upon  written  request  by  the  issuer.  An  issuer 
which  has  been  determined  to  be  qualified 
but  is  pending  effectiveness  shall  not  be 
required  to  meet  the  designation  criteria  prior 
to  effectiveness. 

(c)  The  Association  shall  review  the 
issuer's  past  corporate  governance  activities 
when  the  issuer's  securities  were  traded  on 
or  after  withdrawal  from  Nasdaq  National 
Market  System  or  a  securities  exchange 
which  imposes  corporate  governance 
requirements.  Based  on  such  review,  the 
Association  may  take  any  appropriate 
action,  including  placing  of  restrictions  on  or 
additional  requirements  for  designation,  or 
the  denial  of  designation  of  a  security  if  the 
Association  determines  that  there  have  been 
violations  or  evasions  of  such  corporate 
governance  standards.  Determinations  under 
this  subparagraph  (c)  shall  be  made  on  a 
case-by-case  basis  as  necessary  to  protect 
investors  and  the  public  interest 

[[c](dl  The  Association  may  make 
exceptions  to  the  criteria  contained  In  this 
Part  111  where  it  deems  appropriate. 

U.  Self-Regulator)  Organization's 
Statement  of  the  Purr>osp  of  f:r,6 
Statvitor>  Basis  for,  the  f*n>p',>seo  Rule 

Change 

in  lis  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Issuers  of  securities  designated  as 
Nasdaq  National  Market  System 
("Nasdaq  NMS")  securities  or  listed  on 
certain  national  securities  exchanges 
are  required  to  comply  with  non- 
quantitative  ("corporate  governance") 
listing  criteria.  The  NASD  has  been 
concerned  about  the  potential  for 
issuers  to  evade  such  corporate 
governance  criteria  and,  in  particular, 
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shareholder  approval  requirements,  by 
either  (1)  temporarily  withdrawing  from 
Nasdaq  NMS.  having  the  securities 
traded  in  Regular  Nasdaq,  the  OTC 
Bulletin  Board,  the"  Pink  Sheets"  or  on 
an  exchange  with  no  corporate 
governance  criteria,  and  then  reapplying 
for  Nasdaq  NMS  designation  or  (2) 
withdrawing  from  listing  on  a  securities 
exchange  with  corporate  governance 
criteria,  and  applying  either  immediately 
or  at  some  future  point  for  Nasdaq  NMS 
designation.  An  evasion  of  corporate 
governance  criteria  could  be  deemed  to 
occur  in  the  above  two  examples  if  the 
issuer  effected  a  corporate  action  that 
would  have  been  prohibited  by  the 
corporate  governance  criteria  in  Nasdaq 
NMS  or  the  exchange  on  which  the 
issuer  previously  listed  its  securities. 

Nasdaq  NMS 

Under  current  rules,  Nasdaq  NMS 
issuers  are  permitted  to  withdraw  their 
securities  from  Nasdaq  NMS  within  one 
or  two  days  and  to  have  their  securities 
traded  in  Regular  Nasdaq  if  they  meet 
the  qualification  requirements  under 
Part  II  of  Schedule  D  to  the  NASD  By- 
Laws.  The  qualification  requirements 
applicable  to  Regular  Nasdaq  securities 
do  not  contain  the  corporate  governance 
criteria  applicable  to  Nasdaq  NT^dS 
issuers.  An  issuer  whose  securities  are 
withdrawn  from  Nasdaq  NMS  and 
traded  in  Regular  Nasdaq  or  another 
market  without  such  requirements  could 
then  undertake  certain  corporate 
activities  which  would  have  been 
violations  of  the  corporate  governance 
criteria  under  Section  5,  Article  III  to 
Schedule  D  of  the  NASD  By-Laws  if  the 
securities  had  remained  on  Nasdaq 
NMS.  Current  rules  also  permit  an  issuer 
whose  securities  are  traded  elsewhere 
(including  an  issuer  that  has  recently 
withdrawn  from  Nasdaq  NMS)  to,  at 
any  time,  apply  for  Nasdaq  NMS 
designation  if  the  securities  meet  the 
qualification  requirements  under  Part  HI 
of  Schedule  D  to  the  NASD  By-Laws. 

The  N.ASD  believes  an  evasion  of 
Nasdaq  NMS  corporate  governance 
requirements  may  occur  when  an  issuer 
withdraws  from  Nasdaq  NT^IS  for  the 
purpose  of  completing  a  corporate 
action  which  would  have  been 
impermissible  under  Nasdaq  NMS 
corporate  governance  requirements,  and 
then  applies  for  redesignation  on 
Nasdaq  NMS. 

Securities  Exchanges  With  Corporate 
Governance  Criteria 

An  issuer  may  also  apply  to  Nasdaq 
NMS  after  taking  action  which  was,  or 
would  have  been,  in  violation  of  the 
corporate  governance  requirements  of  a 
registered  securities  exchange.  The 


NASD  believes  that  if  an  issuer  applies 
for  Nasdaq  NMS  designation  after 
withdrawal  from  a  securities  exchange 
with  corporate  governance 
requirements,  where  such  withdrawal 
was  for  the  purpose  of  temporarily 
entering  Regular  Nasdaq  or  a  market 
without  corporate  governance 
requirements  in  order  to  complete  a 
corporate  action  which  the  exchange's 
corporate  governance  criteria  would 
have  prohibited,  such  action  should  be 
subjected  to  NASD  scrutiny  during  the 
listing  process. 

Description  of  Proposed  Rule  Change 

The  NASD  proposes  to  amend  Part  III, 
Section  I  of  Schedule  D  to  require  that  a 
review  of  an  issuer's  past  corporate 
governance  activities  both  on  and  after 
withdrawal  from  Nasdaq  NMS  or 
another  market  be  completed  prior  to 
Nasdaq  NMS  designation.  Such  review 
will  be  for  the  purpose  of  determining 
whether  a  withdrawal  from  Nasdaq 
NMS  or  a  securities  exchange  and  a 
subsequent  application  to  Nasdaq  NMS 
was  for  the  purpose  of  evading  Nasdaq 
NMS  or  the  exchange's  corporate 
governance  criteria.  The  proposed  rule 
change  would  allow  the  NASD  to  take 
any  appropriate  action  based  on  its 
determination,  including  the  placing  of 
restrictions  or  additional  requirements 
for  designation,  or  the  denial  of 
designation  of  a  security  if  it  determines 
that  there  have  been  violations  or 
evasion  of  such  corporate  governance 
standards.  Under  the  proposed  rule 
change,  determinations  as  to  whether  an 
evasion  of  corporate  governance  criteria 
occurred,  and  the  type  of  restrictions 
imposed  or  additional  requirem.ents  that 
would  be  imposed  or  whether 
designation  should  be  denied  would  be 
made  on  a  case-by-case  basis  based  on 
the  facts  of  each  situation.  The  NASD 
believes  such  case-by-case 
determinations  will  best  serve  to  protect 
investors  and  the  public  interest. 
The  proposed  rule  change  also 
clarifies  that  the  review  of  an 
application  for  Nasdaq  NMS  designation 
includes  the  current  NASD  practice  cf 
review  for  past  corporate  governance 
criteria  violation  by  an  issuer  when  its 
securities  traded  on  Nasdaq  N7>^S  or  a 
securities  exchange.  A  violation  of  such 
corporate  governance  criteria  normally 
precludes  an  issuer  from  designation  on 
Nasdaq  NMS. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  15A(b)(6)  of  the  Act  which 
require  that  the  Association's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 


and  in  general  to  protect  investors  and 
the  public  interest.  The  NASD  believes 
the  proposed  rule  prefects  investors  and 
is  consistent  with  the  purposes  of  the 
Act  in  permitting  participation  in 
significant  corporate  events  by  those 
investors.  The  NASD  also  believes  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  U.^fal  of  the 
Act  in  that  the  rule  change  will  help  to 
assure  fair  competition  among  market 
places  and  in  general  will  serve  to 
enhance  the  development  of  the 
National  Market  System  mandated  by 
Congress  in  that  the  standards  will 
assure  that  issuers  whose  securities  are 
traded  in  the  Nasdaq  NMS  will  meet 
quantitative  criteria  consistent  with  a 
national  interest  in  those  securities. 

B.  Self-Regulatory  Organization's  _ 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
neces.-ary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 

Statement  on  Comments  en  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Dctc  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Com.mi3«5ion  .\ction 

Within  3-5  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Comm.issicn  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organizaiton  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
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with  the  Commission,  and  all  written 

communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  cop\ing  in  the 
Commission's  Public  Reference  Ruoni. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  .NASD.  All 
submissions  should  refer  to  the  file 
num.ber  in  the  caption  above  and  should 
be  submitted  by  May  5, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200  30-3(a)(12), 

Margaret  H.  McFarland, 

Deputy  Secretary 

(PR  Doc.  92-8517  Filed  4-13-92:  8:45  am] 

BILUNG  CODE  B010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings:  Agreements 
Filed  During  the  Week  Ended  April  3, 
1992 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 

under  the  provisions  of  49  U.S.C.  412 

and  414.  Answers  may  be  filed  withm  21 

days  of  date  of  filing. 

Docket  Xumber  48077. 

Date  filed  March  31,  1992. 

Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  TCl  Reso  'P0381  dated  March 

27,  1992,  TCl  Arpawide  Expeditfd 

Resos  002E  (R-1)  8.  204C  (R-2). 
Proposed  Effective  Date:  April  15,  1992, 
Docket  Number  48078. 
Date  filed:  March  S\.  1992. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  TCl  Reso/P  0382  dated  March 

27,  1992,  TCl  Areawide  Expedited 

Reso  014a. 
Proposed  Effective  Date;  May  1. 1992. 
Docket  Number:  48079. 
Do/p ///erf- March  31  1992. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject  TCl  Reso/P  0383  dated  March 

27,  1992,  TCl  Areawide  Expedited 

ResoOlSU. 
Proposed  Effective  Date;  May  15.  1992. 
Docket  Number:  48080. 
Date  filed:  March  31,  1992. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject  TCl  Reso/P  0384  dated  March 

27, 1992.  TCl  Caribbean  Expedited 

Reso  R-1  to  R-4. 
Proposed  Effective  Date  May  1   1:»2, 
Docket  Number:  4808a 


Date  filed:  April  3,1992. 

Parties:  Members  of  the  Inteniatiotia; 

Air  Transport  Association. 
Subject  Resolution  690(R-ll  A 

Recommended  Practice  lWKiiH-2) 

Expedited  Resolutions. 
Pr;->posed  Effective  Date;  April  1. 1992. 

PhylhsT  kaylor 

Chief,  Documentary  Services  Division. 

(FR  Doc.  92-8516  Filed  4-13-92;  8:45  amj 

BILUNG  CODE  491a-6^4l 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Unde' 
Subpart  Q  During  the  Week  Ended 
April  3.  1992 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regidations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  appHcation.  Following 
the  .Answer  period  DOT  may  process 
the  application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 
Docket  Number  48075. 
Date  filed:  March  30. 1992. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  27, 1992. 
Description:  Application  of  Laker 
Airways  (Bahamas]  Limited  pursuant 
to  section  402  of  the  Act  and  subpart 
Q  of  the  Regulations,  applies  for  a 
foreign  air  carrier  permit  to  engage  in 
charter  air  transportation  of  persons, 
property  and  mail  between  points  in 
the  Bahamas,  on  the  one  hand,  and 
points  in  the  United  States,  on  the 
other  hand. 
Docket  Number  48082. 
Date  filed:  April  1, 1992, 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  29, 1992, 
Description:  Application  of  KLM  Royal 
Dutch  Airlines,  pursuant  to  section 
402  of  the  Act  and  subpart  Q  of  the 
Regulations,  requests  amendments  of 
its  foreign  air  carrier  permit,  last 
issued  by  Order  80-12-32.  in  Docket 
34783,  to  engage  in  foreign  air 
transportation  between  points  in  the 
United  States  and  points  in  the 
Netherlands  and  beyond. 
Docket  Number  48084 
Date  filed:  Apnl  l,  1992. 


Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  29. 1992. 

Description:  Application  of  Private  Jet 
Expeditions.  Inc..  pursuant  to  section 
401  of  the  Act  and  subpart  Q  of  the 
Regidations,  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  scheduled  interstate  and 
overseas  air  transportation  of  persons, 
property  and  mail. 

Docket  Number  48086. 

Date  filed:  April  1, 1992. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  29. 1992, 

Description:  Application  of  Private  Jet 
Expeditions.  Inc..  pursuant  to  section 
401  of  the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  scheduled  foreign  air 
transportation  of  persons,  property 
and  mail. 

PhyUis  T.  Kaylor. 

Chief.  Documentary  Services  Division. 

(FR  Doc.  92-8515  Filed  4-13^2:  8:45  am) 

BIlLIMG  COOf  niQ-di  u 

Federal  Aviation  Aclmlnfstratton 

Aviation  Security  Advisiory 
Subcommittee  Meeting 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  Aviation  Security 
Advisory  Subcommittee;  meeting. 

suMMARV:  Notice  is  hereby  given  of  a 
n.cfctAiig  of  the  Security  Operations 
Subcommittee  of  the  Aviation  Security 
Advisory  Committee. 
DATES:  The  meeting  will  be  held  April 
23. 1992,  from  9  a.m.  to  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
rL_:ii  y.^JiL.  Federal  Aviation 
Administration.  800  Independence 
Avenue  FW    \V"^-7'—.  "^ 

FOB  FURTHER  INFORMATION  CONTACT: 

The  Office  of  the  Assistant 
Administrator  for  Civil  Aviation 
Security,  ACS,  800  Independence 
Avenue  SW..  Washington.  DC  20591. 

telephone  202-267-7416. 

SUPPLEMENTARY  INFORMATION:  PurSUant 

to  section  10(aj(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463; 
5  U.S.C.  app.  II).  notice  is  hereby  given 
of  a  meeting  of  the  Security  Operations 
Subcommittee  of  the  Aviation  Security 
Advisory  Committee  to  be  held  April  23. 
1992,  in  room  9ABC  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC. 

The  agenda  for  the  meeting  is  to 
review  recommendations  prepared  by 
the  Carriage  of  Weapons  Task  Force. 
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Attendance  at  the  April  23. 1992. 
meeting  is  open  to  the  pubhc  but  limited 
to  space  available.  Members  of  the 
public  may  address  the  committee  only 
with  the  written  permission  of  the  chair, 
which  should  be  arranged  in  advance. 
The  chair  may  entertain  public  comment 
if,  in  its  judgment,  doing  so  will  not 
disrupt  the  orderly  progress  of  the 
meeting  and  v/ill  not  be  unfair  to  any 
other  person.  Members  of  the  public  are 
welcome  to  present  wTitten  material  to 
the  committee  at  any  time. 

P-^rsons  wishing  to  present  statements 
0'-  obtain  information  should  contact  the 
Office  of  the  Assistant  Administrator  for 
Civil  Aviation  Security,  800 
Independence  Avenue  SW., 
Washington.  DC  20591.  telephone  202- 
267-7416. 

Issued  in  Washington,  DC  on  April  3. 1992. 
O.K.  St^flle, 

Assistant  Administrator  for  Civil  Aviation 
Security. 
[FR  Doc  92-8547  Filed  4-13-92;  8:45  am] 

BILUNO  coot  4«10-1J-li 


Coast  Guard  ' 

(CGD  92-0251 

Meeting  o1  the  Chemical 
Transportation  Advisory  ComrT.ttee 
(CTAC)  Subcommittee  on  the  Revision 
of  Title  46  CFR  Part  151 

agency:  Coast  Guard.  DOT. 
action:  N'otice  of  meeting. 

summary:  a.  The  Subcommittee  on  the 
Revision  of  the  Regulations  for  Barges 
Carrying  Bulk  Liquid  Hazardous 
Materials  Cargoes,  title  46  Code  of 
Federal  Regulations  [CFR]  part  151.  of 
the  Chemical  Transportation  Advisory 
Committee  (CTAC]  will  hold  a  meeting 
on  Thursday.  April  30, 1992  In  room 
6103.  Coast  Guard  Headquarters.  2100 
Second  Street.  SW.,  Washington.  DC 
20593.  The  meeting  is  scheduled  to  begin 
at  9:30  a.m.  and  end  at  3:30  p.m.  If 
necessary  the  meeting  will  continue  on 
Friday.  May  1. 1992  in  room  6319  at 
Coast  Guard  Headquarters.  The  meeting 
will  be  the  initial  meeting  of  the 
Subcommittee.  The  purpose  of  the 
n^ieeting  is  to  begin  work  to  fulfill  the 
tasking  of  the  Subcommittee  which  is  to 
review  48  CFR  part  151.  determine  areas 
in  need  of  updating  and  revision,  and 
make  recommended  changes. 

The  meeting  is  open  to  the  public. 
Members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  oral  statements 
should  notify-  Commander  J.P.  Aheme. 
U.S.  Coast  Guard  Headquarters  (G- 
MTH-li,  no  iatpr  'har.  the  day  before 


the  meeting.  Any  member  of  the  public 
may  present  a  written  statement  to  the 
Subcommittee  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACr 

Commander  J.P.  Aheme.  U.S.  Coast 
Guard  Headquarters  (G-MTH-1).  2100 
Second  Street  SW..  Washington.  DC 
20593.  (202)  267-1217. 

Dated:  April  8, 1992. 
R.C  North. 

Captain.  U.S.  Coast  Cuard.  Acting  Chief. 
Office  of  Marine  Safety.  Security  and 
En  vironmen  tal  Protection. 
[FR  Doc.  92-«493  Filed  4-13-92:  8:45  am) 

B'.UJMO  COOC  4919-14-M 


Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  a  Passenger  Facility 
Charge  {PfO.  -Jt  Pfniadelpf^ia 
irterna'ior.al  Airport,  Philadelphia,  PA 

AOENCV;  Federal  Aviation 
Administration  [FAA].  DOT. 

action:  Notice  of  intent  to  rule  on 
application.  


summary:  The  FAA  proposes  to  rule 
I :  .  .     les  pubhc  comment  on  the 
application  to  impose  a  PFC  at 
Philadelphia  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
[Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990]  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  [14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
r-  '-'■"-o  May  14, 1992. 

Aoops-SSES:  Comments  on  this 
apphcation  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Harrisburg  Airports  District 
Office,  3911  Hartzsdale  Dr..  suite  1, 
Camp  Hill.  PA  17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  James  C. 
Delong.  Director  of  Aviation.  City  of 
Philadelphia  at  the  following  address: 
Department  of  Conmierce.  Division  of 
Aviation.  3751  Island  Avenue, 
Philadelphia.  PA  19153. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Philadelphia.  Division  of  Aviation,  under 
5  158.23  of  part  158. 

FOR  fURTHEB  ■NfORMATIOH  CONTACT: 

L.W.  Walsh.  Manager,  iiamsburg 
Airports  District  Office.  3911  Hartzsdale 
Dr.  suite  1.  Camp  Hill,  PA  17011.  Tel 
717-782-4548.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 


SUPW.EMEMTARY  INFORMATION:  The  FAA 

p.roposcs  to  rule  and  invites  public 
comment  on  the  application  to  impose  a 
PFC  at  Philadelph'a  International 
.-Xifport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  LX  of  the  Omnibus 
Budget  Reconciliaton  Act  of  1990) 
[Public  Law  101-5C8]  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  15fll 

On  March  19,  1992,  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the  City 
Philadelphia  was  substantially  complete 
within  the  requirem.ents  of  §  158.25  of 
pari  158.  The  FA.A  will  approve  or 
disapprove  the  application,  m  whole  cr 
in  part,  no  later  than  June  27, 1992. 

The  following  is  a  brief  overview  of 
the  apphcation. 
Level  of  proposed  PFC:  $3.00. 
Proposed  charge  effective  date: 

September  1, 1992. 
Proposed  charge  expiration  date: 

September  30. 1995. 
Total  estirr.ated  PFC  revenue: 

$76,169,000. 
Brief  description  of  proposed  project(s): 
Fe^scue  Boat  Facility. 
Upgrade  of  Airfield  Signage  System. 
Airfield  Expansion  Program,  including 
new  R/W  8-26.  R/W  17-35 
extension  and  design  of  relocation 
ofR/W91-27R, 
Fire  Alarm  System  expansion. 
Relocaton  of  State  Route  291. 
Terminal  A  Prime,  Phase  I. 
Terminal  B  and  C  improvements, 
Ground  Transportation  improvements, 
Land  acquisition  for  Airports  related 

developments. 
Moving  sidewalks. 
Terminal  D  and  E  improvements. 
Centra!  Heliport. 

Class  or  classes  of  air  carrier  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commecial  Operators  filing  F.AA  Form 
1800-31.  Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  F.A..A 
regional  Airports  office  located  at:  DOT, 
Federal  Aviation  Administration, 
Fitzgeral  Federal  Building.  IFK  Infl 
Airport.  Jamaica.  NY  11430.  AEA-600. 
rm. 331. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Philadelphia,  Division  of  Aviation. 
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Issuod  in  Jamaica,  New  York  on  March  24. 
1992 
Louis  P  DeRose. 

Sfuraf;er.  Airports  Dr.:sior,.  Eastern  Reg:or, 
[FR  Doc  92-8539  Filed  4-13-92;  8;45  amj 

BIUJNG  CODE  4910-1J-4I 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  a  Passenger  Facility 
Charge  (PFC)  at  Port  Columbus 
International  Airport  Columbus.  OH 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule 

and  invites  public  comment  on  the 
application  to  impose  a  PFC  at  Port 
Columbus  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(title  IX  of  the  Omnibus  Budget 
Rpcnnciiiation  Act  of  1990)  (Pub,  L.  101- 
508]  and  part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

DATES:  Comments  must  be  received  on 

or  before  May  14.  1992. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
m  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  District  Office. 
Willow  Run  Airport.  East.  8820  Becl<. 
Road.  Belleville.  MI  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr  Larry 
Hedrick.  Executive  Director  of  the 
Columbus  Municipal  Airport  Authority 
at  the  following  address;  Port  Columbus 
International  Airport,  4600  International 
Gateway,  Columbus,  Ohio  43219. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Columbus 
Municipal  Airport  Authority  under 
§  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Peter  Serini,  Manager  Airports 
District  Office,  Willow  Run  Airport 
East,  8820  Beck  Road,  Belleville.  Ml 
48111,  (313)  487-7300.  The  application 
n-.ay  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FA.^ 

proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose  a 
PFC  at  Port  Columbus  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  IX  of  the  Omnibus 
Budget  Reconcihation  Act  of  1990)  (Pub 
L.  101-508)  and  part  158  of  the  Federal 
Aviation  Regulaitons  (14  CF"R  part  158) 


On  March  30,  1992,  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  Columbus 
Municipal  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  i  158.25  of  part  158.  The 
F.AA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  July  3.  1992, 

The  following  is  a  brief  overview  of 
the  application 

Level  of  the  proposed  PFC;  $3.00. 
Proposed  charge  effective  date:  July  1. 

1992. 
Proposed  charge  expiration  date: 

November  30.  1993- 
Total  estimated  PFC  revenue  $7,373,143. 
Brief  description  of  proposed  project(s): 
Land  Acquisition  (Wonderland). 
Plans  &  Specifications  School 

Soundproofing, 
Automated  ID  System  (Phase  III). 
Security  Vehicles. 
Plans  "it  Specifications  for  Relocation  T/ 

W  B  from  T/W  A  to  T/W  C-3 
Plans  &  Specifications  for  Southeast 

Cargo  Apron,  T/W  and  Tug  Road 

Boundary  Survey, 
Tree  Rem.ovai  Approach  to  R/W  23, 
Acquire  Easement  R/W  5  Approach. 
Relocate  T,'VV  B  from  T''W  A  to  T/W  C- 

3 

Relocate  T/W  C  Phase  II. 
Relocate  T/W  C  Phase  in. 
School  Soundproofing  Phase  II, 
Noise  Monitonng  System. 
Residential  Soundproofing, 
Constnjct  Maintenance  Run-L'p  Pad. 
Construct  Southeast  Cargo  Apron. 
Relocate  T/W  B  Phase  I. 
Relocate  T/W  C  Phase  II, 
Construct  Escalators  Terminal  Building, 
Seal  Coat  Term.inal  .^prcn. 
Plans  &  Specifications  Stabilized 

Shoulders  and  Blast  Pad  R/W  lOR- 

28L, 
Electronic  Monitoring  of  Airfield 

Lightmg  and  Vault  Work, 
Snow  Removal/Maintenance  Building 

(Bolton  Field). 
Overlay  .Apha  Ramp  {Bolton  Field). 
Construct  North  Concourse  Apron. 
Construct  Stabilized  Shoulders  S  Blast 

Pad  R/W  10Rd-28L. 
Relocate  T/W  G  Mm.  s 
Recable  R/W  5-23  MIRL'9. 
Purchase  Three  Large  SRE  Vehicles  with 

Plows. 
Purchase  One  Medium  SRE  \'phicle  with 

Plow. 
Purchase  Three  Spreaders  for  SRE 

Vehicles, 
Communication  and  Closed  'r\' 

Systems. 
Plans  &  Specifications  for  North 

Concourse  Expansion. 
Purchase  SRE  with  Plow  (Boltcn  Fieidj. 


Cr-nstrart  T-Hringn-  T  'W's  {Bolton 

Field), 
Plans  &  Specifications  for  Crosswind 

Runway  (Bolton  Field). 

Class  or  classes  of  air  carriers  which 
the  public  ager  \  h  .^  requested  not  be 
required  to  coUeci  PFCs:  Air  Taxi/ 
Commercial  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
hs'Pil  aSo\p  under  "FOR  furthcb 
INFORMATION  CONTACT'  . 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Columbus 
Municipal  Airport  Authority. 

Issued  in  Des  Plaines.  Illinois  on  April  2. 
1992 

Larry  H.  Lttdeodorf, 

Acting  Manager,  Airports  Division,  Great 
Lakes  Region. 
[FR  Dnc  92-8538  Filed  4-13-92;  8:45  am] 

Bi,.^.>»*G  coot   4(C&-i>-»l 


Maritime  Administration 
(Docket  No  P-0061 

In  the  Matter  o!  The  DectRion  o<  the 
Maritime  Administrator  Under  Section 
804  of  the  Merchant  Marine  Act  ot 
1936  Directing  Lykes  Bros  Steamship 
Co.,  Inc.,  Not  to  Serve  Cartagena. 
Colombia 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Policy  consideration. 

summary:  The  Secretary  of 
Transportation  has  determined  by  Order 
dated  April  3. 1992.  to  undertake  review 
of  the  decision  of  the  Maritime 
Administration  dated  December  16, 
1991.  directing  Lykes  Bros.  Steamship 
Col.  Inc.  (Lykes)  not  to  serve  Cartagena. 
Colombia,  with  chartered  foreign-flag 
vessels.  This  undertaking  is  in  response 
to  a  request  by  Lykes  for  review  by  the 
Secretary. 

DATES:  Public  comment  on  this  issue  is 
invited.  Comments  must  be  received  by 
J'inp  2   1QQ2 

ADDRESSES:  Interested  persons  may 
present  views  on  the  matters  discussed 
in  this  Order  by  submitting  an  original 
and  ten  copies  to  the  General  Counsel. 
Attention:  Assistant  General  Counsel 
for  Environmental.  Civil  Rights,  and 
General  Law.  C-10.  room  10102.  and  one 
copy  to  the  S(  :  -etary  of  the  Maritime 
Administrhi  (  r  MAR-120.  room  7300. 
Department  (  *  "ir  ■♦portation,  400 
Seventh  Street  bV\  .  Washington.  DC 
20590. 
FOR  FURTHER  INFOfMAATION  COHTI^Cf 

Rooert  i  Ross.  Office  of  iht-  Lrt-ntTb. 


12936 


Federal  Register  /  Vol.  57.  No.  72  /  Tuesday,  April  14.  1992  /  Notices 


Counsel,  Office  of  the  Secretary. 

Washington.  DC  20590.  tel.  (202)  36ft- 

1954 

SUPPLEMENTARY  (NFOBMATIOM:  On 

December  16, 1991.  the  Maritime 
Administrator  notified  Lykes  Bros. 
Steamship  Co.,  Inc.  (Lykes)  not  to  serve 
Cartagena,  Colombia,  with  foreign-flag 
vessels,  and  gave  Lykes  90  days  from 
that  date  {until  March  16, 1992,  extended 
to  June  15,  1992)  to  cease  such  service. 
unless  permission  was  obtained  under 
section  804  of  the  Merchant  Marine  Act 
of  1936,  as  amended.  Section  804  makes 
it  unlawful  for  any  carrier  receiving 
operating-differential  subsidy  (ODS)  to 
operate  any  foreign-flag  vessel  in 
competition  with  United  States-flag 
service  that  is  determined  by  the 
Department  of  Transportation  (DOT)  to 
be  essential  for  the  promotion, 
development,  expansion,  and 
maintenance  of  the  foreign  commerce  of 
the  Untied  States;  however,  under 
special  circumstances  and  for  good 
cause.  DOT  may  waive  this  prohibition 
for  a  specific  period  of  time.  Before 
initiating  service,  Lykes  had  asked  for, 
and  received,  the  Administrator's 
confirmation  that  section  804  permission 
was  not  required  because  there  was  no 
competitive  United  States-flag  service  in 
this  market.  Subsequently,  Crowley 
Maritime  Corporation  (Crowley) 
objected,  claiming  that  it  operated 
United  States-flag  service  to  Cartagena. 
On  this  basis,  the  Administrator  advised 
Lykes  of  the  need  for  a  section  804 
determination. 

The  scope  of  section  804  is  always  an 
important  issue  in  such  cases,  but 
particularly  so  now  when  ODS 
operators  are  facing  the  termination  of 
their  subsidies  and  looking  for  ways  to 
transition  to  a  post-subsidy  competitive 
environment.  In  this  case,  the  service 
sought  to  be  provided  by  Lykes  was  by 
deep-draught  vessel  from  the  contiguous 
United  States,  whereas  the  Crowley 
service  at  issue  is  by  barge  from  Puerto 
Rico.  The  Secretary  of  Transportation 
accepts  that,  under  traditional  section 
804  analysis,  these  differing  services 
may  be  considered  competitive. 
However,  considering  the  changes 
facing  ODS  operators,  and  various 
trends  in  world  ocean  carriage,  the 
Secretary  wants  to  take  a  fresh  look  at 
section  804. 

.\mong  other  requirements,  there  is  a 
need  to  establish  a  clearer  definition  of 
the  showings  not  only  in  a  section  804 
proceediriE.  but  also  those  required  even 
to  tr.gger  a  section  804  decision.  Some  of 
the  questions  'hat  seem  pertinent  are: 

1  What  IS  essential  service?  How  should 
frequency  and  capacity  b«  considered  in 

answering  this  question'' 


2.  What  is  competitive  service?  How 
should  frequency,  capacity,  and  routing  be 
considered  in  answering  this  question? 

3.  In  the  current  context  (including,  inter 
alia,  cessation  of  construction-differentia! 
subsidy,  aging  ODS  fleet,  expiring  ODS 
agreements,  changing  competitive 
arrangements  in  world  shipping,  etc.).  does 
an  interpretation  of  section  804  that  remains 
faithful  to  the  intent  of  Congress  and  the 
realities  of  ocean  shipping  require  new  views 
of  "special  circumstances"  and  "good 
cause"? 

4.  Who  should  bear  the  burden  of  proving 
the  issues  relevant  to  a  section  804 
determination? 

These  and  other  issues  were  raised  by 
various  carriers  in  Docket  S-873  on 
Lykes'  earlier  request — which  was 
denied  without  prejudice — for 
permission  under  section  804  to  operate 
ten  foreign-flag  vessels  in  United  States 
trades. 

The  Secretary  wishes  to  investigate 
these  and  other  relevant  issues,  and  is 
inviting  public  comment  on  them 
through  June  2. 1992. 

Dated:  April  9. 1992. 

By  Order  of  the  Secretary  of 
Transportation. 
fames  E.  Saari, 

Secretary.  Maritime  Administration. 
[FR  Doc.  92-8638  Filed  4-13-92;  8:45  am) 

KUJMO  COOe  4910-«1-«l 


DEPAR-WENT  OF  THE  TREASURY 

Ir'temal  Revenue  Se^'vice 

Tax  on  Certain  Imported  Substances; 
Notice  ot  Receipt  of  Petitions 

AQENCV:  iiileiiiai  Revenue  Service, 

Treasury. 

action:  Notice. 

summary:  This  notice  announces  the 
receipt,  under  Notice  8»-«l,  1989-1  CB 
717,  of  petitions  requesting  that  certain 
substances  be  added  to  the  list  of 
taxable  substances  in  section  4672(a)(3) 
of  the  Internal  Revenue  Code.  For  each 
petition  received  this  notice  lists  the 
petitioner,  the  substance  and  the 
proposed  effective  date  of  the 
modification  to  the  list  of  taxable 
substances.  In  addition,  the  status  of 
petitions  that  have  been  accepted  but 
not  finally  acted  upon  is  set  forth.  This 
is  not  a  determination  that  the  list  of 
taxable  substances  should  be  modified. 

f  OB  t^URTHER  INFORMATION  COMTACT: 

Kulh  Hoffman,  Office  of  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  (202)  566-4475  (not  a  'oil- 

suPPtfMEWTARY  iNFORMATiotr.  Under 
section  4672(a)  of  thp  I- '* -nal  Rpvenue 


Code,  an  importer  or  exporter  of  any 

substance  may  request  that  the 
Secretary  determine  whether  such 
substance  should  be  listed  as  a  taxable 
substance,  The  Secretary  shall  add  such 
substance  to  the  list  of  taxable 
substances  in  section  4672fa){3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
of  the  predominant  method  of 
production.  Notice  89-61,  1989-1  CB. 
717.  sets  forth  the  rules  relating  to  the 
determination  process.  The  complete 
petition  for  each  substance  listed  below 
is  available  in  the  Internal  Revenue 
Service  Freedom  of  Information  Reading 
Room,  A  Notice  of  Filing  for  each 
substance  will  be  published  separately. 

I  Determination  Made;  no  Notice  of 
Determination  Published 

Effective  for  July  1. 1990: 
VULCAN  CHEN<1CALS 

perchloroethylene 

ARISTECH  affiMlCAL  CORPOR/\T10\ 

bisphenol-A 

alpha-methylstyrene 

ETHYL  CORPOR.MION 

decabromodiphenyi  oxide 
tetrabromobisphenol-A 

II.  Notice  of  Filing  Publi-sl^ed,  no 
Determination  Made 

Effective  for lulyl.  1990: 

GE  CHEMICALS 

acrylonitrile-butadiene-styrene  (ABS)  pellets 

HEOCHST  CELANESE 

acetic  acid 
formic  acid 
e'Hyl  acetate 

PECTEN  C1{EMICALS 

polybutylene  homopolymer  pellets 
polubutylene  copolymer  pellets 

III.  Petition  Received:  no  Notice  of  Filing 
Published 

Effeciive  for  July  1.  1990: 

HOECHST  CFi-^NESE 

piT.taerythritol 
tnmpthylolpropane 
1.3-butyiene  glycol 
pdrafo.Tnaidehyde 

MO.NSANTO  COMPANY 

nylon  6/6  polymer 
adipic  acid 
para-Nitrophenol 
oriho-Nitrochloro  benzene 
par8-Nitrochlorot>€nrene 
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For  October  l.  2990: 

EAS1  MA.N  CHEMICALS  DIVISION, 
EASTMA.N  KOD.AK  COMPANY 

po!y(69/31ethy!ene/ 

cvclohexylenedi methylene  terephthalate) 
poly{97.5/3.5ethylene/ 

cyclohexylenedimefhylene  terephthalate) 
poly(98.5/l  Sethylenp,'' 

cyc!ohexyienedime!h> iene  terephthalate) 

HOECHST  CELANESE 

butanol  (butyl  alcohol) 
propanol  (propyl  alcohol) 

PECTEN  CHEMICAI.S 

norma!  bN^ty!  alcohol 

For  January  1.  1991 
MONSANTO  COMPANY 

di-n-hexyi  adipate 

ortho-Dichlorobenzene 
para-Dich!orobenzene 

AMOCO  CORPORATION 

terephthaltc  acid 

polybutene 

alpha  methyl  styTene  polymer 

DOW  CHEMICAL.  COMPANY 

glycerine 

phenol  * 

For  April  1.  1991: 

GE  PLASTICS 

poly  14  butyler.eterephthalate  (PUT) 

EASTMAN  CHEMICALS  DIVISION, 
EASTMAN  KODAK  COMPANY 

2,2.4-t:imethyi-1.3-pentanediol  diisobutyrate 
2.2,4-tnmethyl-1.3-pentanediol 
monoisobutyrate 

MONSANTO  COMPANY 

butyl  benzl  phthalate 

For  July  1.  1991: 

MONSANTO  COMPANY 

acrylic  fiber  (93%  acrylonitrile.  7%  vinyl 
acetate) 

For  October  1,  1991: 

CHE\'RON  CHEMICAL  COMPANY 

acetylene  black 

For  April  1.  1992: 

CAPE  INDUSTRIES 

dimethyl  terephthalate  (DMT) 

DOW  CHEMICAL  COMPAN'Y 

monoethanolamine 

diethanolamine 

triethanolamine 

monoisopropanolamine 

di  isopropanolamine 

triisopropanolamine 

tolylene  diisocyanate  (TDI) 

acrylonitrile-butadiene-styrene  (ABS)  resins 

epoxy 

chlorinated  polypthylpne 

MONSANTO  COMPANY 

hexamethylene  diamine 


Fjr  October  1,  1992 

DOW  CHEMICAL  COMPANY 

epichlorohydnn 
polyether  polyols 
allyl  chloride 

Cynthia  E.  Grigsby. 

Alternate  Federal  Register  Liaison  Officer. 
Assistant  Chief  Counsel  (Corporate). 
[FR  Doc  92-8500  Filed  4-13-92;  8:45  am] 

BILLIMa  C00€  a30-Cl-«l 


UNITED  STATES  INFORMATION 
AGENCY 

Public  and  Private  Non-Profit 
Organizations  In  Support  o1 
International  Educational  and  Cultural 
Activities 

action:  Notiie— request  for  proposals. 
SUMMARY:  The  Office  of  Citizen 
Exchanges (E/P)  announces  a 
competitive  grants  program  for  non- 
profit organizations  to  develop 
educational  and  training  programs  in  the 
areas  of  (1)  local  government  and  public 
administration.  (2)  business 
administration  and  business 
development,  and  (3)  independent  media 
development  These  projects  should  link 
the  organization's  international 
exchange  mterests  with  counterpart 
institutions/groups  in  member  states  of 
the  Commonwealth  of  Independent 
States  (CIS) — Russia,  Ukraine, 
Kazakhstan.  Annenia,  Azerbaijan, 
Uzbekistan.  Byelarus.  Kyrgyzstan. 
Moldova.  Tajikistan,  Turkmenistan — 
and  for  this  competition.  Georgia, 
although  It  is  not  (on  this  date]  a 
member  of  CIS  This  Request  for 
Proposals  is  in  reponse  to  a 
congressional  mandate  "to  provide 
training  for  educators,  government 
officials,  business  leaders,  and  scholars" 
in  the  former  Soviet  Union  but  not 
including  the  Baltic  nations. 

All  communications  concerning  this 
announcement  should  refer  to  the: 

Ck»mmonwealth  of  Independrni  States 
Training  Program  (CTP) 

Interested  applicants  are  urged  to 
read  the  complete  Federal  Register 
announcement  before  addressmg 
inquiries  to  the  Office  or  submitting 
their  proposals. 

DATES:  This  action  is  effective  from  the 
publication  date  of  this  notice  through 
May  22, 1992,  for  projects  whose 
activities  commence  after  September  1, 
1992. 

DEADUNE  FOR  PROPOSALS:  All  copies 
must  be  received  at  the  L'.S.  Information 
Agency  by  5  p.m  Washington,  DC  time. 
on  Friday,  May  22,  1992.  Proposals 
received  by  the  Agency  after  this 


deadline  will  not  he  eligible  for 
consideration  F,ixt  ;  documents  will  not 
be  accepted,  nor  wiil  documents 
postmarked  May  22, 1992,  but  received 
at  a  later  date.  It  is  the  responsibility  of 
each  grant  applicant  to  ensure  that 
proposals  are  received  by  the  above 
deadline. 

ADDRESSES:  The  original  and  14  copies 

of  the  completed  proposal  application, 
including  required  forms,  should  be 
submitted  by  the  deadline  to:  U.S. 
Information  Agency,  Grants 
Management  Office  (E/XE),  ATTN: 
Citizen  Exchanges,  Commonwealth  of 
Independent  States  Training  Program 
(CTP),  Room  357.  301  Fourth  Street.  SW.. 
Washington,  DC  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 

iiiifciehitru  Or^dniZdhunS/  liibutuiionS 

should  contact  the  Office  of  Citizen 
Exchanges,  Bureau  of  Educational  and 
Cultural  Affairs  United  States 
Information  Agency.  301  4th  Street.  SW.. 
Washington.  DC  20547. 
to  request  detailed  application  packets, 
which  include  award  criteria  additional 
to  this  announcement,  all  necessary 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  budget 
preparation  information.  Only  written 
requests  for  this  solicitation  will  receive 
a  ''^■: ^" 

SUPPLEMENTARY  INFORMATiON:  The 

Office  of  Citizen  Exchanges  announces 
a  program  to  encourage,  through  limited 
awards  to  educational  or  other  non- 
profit institutions,  increased 
commitment  to  and  involvement  in 
international  exchanges.  Pursuant  to  the 
Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  Awarding  of  any  and  all  grants  is 
contingent  upon  the  availability  of 
funds. 

The  Office  of  Citizen  Exchanges 
strongly  encourages  the  coordination  of 
these  activities  with  respected 
universities,  professional  associations, 
and  major  cultural,  educational  and 
political  institutions  in  the  U.S.  and 
abroad.  Each  exchange  activity  must 
maintain  a  non-political  character, 
scholarly  integrity  and  meet  the  highest 
professional  and  academic  standards. 

Projects  may  take  place  in  the  United 
States  or  overseas,  and  are  welcome  for 
a  single  country  or  regional  arrangement 
which  involves  one  or  more  of  the 
members  of  the  Commonwealth. 
However,  evidence  of  commitment  from 
leaders  in  each  of  the  participating 
nations  (if  more  than  one]  and  a  strong 
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rationale  for  this  cross-national  or 
regional  programminja  is  required. 

The  themes  addressed  in  these 
exchange  programs  must  be  of  long-term 
importance  rather  than  focused 
exclusively  on  current  events  or  short- 
term  issues.  In  every  case,  a  substantial 
rationale  for  the  development  and 
execution  of  an  exchange  program  must 
be  presented  as  part  of  the  proposal,  one 
that  clearly  indicates  the  distinctive  and 
important  contribution  of  the  overall 
project  and  its  enduring  impact. 

E/P  does  not  support  proposals 
limited  to  conferences  or  seminars  (i.e., 
one-  to  fourteen-day  programs  with 
plenary  sessions,  main  speakers,  panels, 
and  a  passive  audience).  It  will  support 
conferences  only  insofar  as  they  are 
part  of  a  larger  project  in  duration  and 
scope  which  is  receiving  USIA  funding 
from  this  competition.  USIA-supported 
projects  may  include  internships;  study 
tours;  short-term,  non-technical  training; 
consultations;  and  extended,  intensive 
workshops  taking  place  in  the  United 
States,  in  the  Commonwealth  nations,  or 
other  suitable  location. 

Projects  that  duplicate  what  is 
routinely  carried  out  by  private  sector 
and/or  public  sector  operations  will  not 
be  considered.  Consultation  with  USIS 
posts  or  missions  overseas  by  applicants 
prior  to  submission  of  proposals  is 
recommended  for  ail  programs. 

Objectiv  es  of  the  Commonwealth  of 
Independent  States  Training  Program 
(CT?) 

In  this  national  competition  USIA  will 
accord  highest  priority  to  proposals 
which  encourage  the  growth  of  new 
democratic  institutions,  enhance 
political  participation,  protect  basic 
rights,  and  insure  accountability. 

Proposals  which  are  unrealistic 
overly  ambitious  or  too  general  will  not 
be  competitive.  Rather,  grantee 
institutions  should  provide  strong 
evidence  of  their  ability  to  accomplish  a 
few  tasks  exceptionally  well.  Central 
themes  for  this  competition  include  the 
advancement  of  mutual  understanding 
through  targeted  programs  for  local 
government  development  and  public 
administration;  small  business 
development  and  business  management; 
media  training  and  development;  and 
related  sub-topics.  Grantee  institutions 
may  wish  to  accomplish  these 
substantive  objectives  through  any  of 
the  methodologies  outlined  below: 
— The  development  of  cultujrally 
sensitive  and  relevant  study  tours  in 
the  United  Stales  for  small  groups  of 
key  senior  leaders  in  each  of  these 
disciplines  so  that  they  can  observe 
first-hand  theories  and  concepts  at 
work  in  the  United  States; 


— The  coordination  in  the  design  of 
these  programs  with  U.S.  Information 
Agency  officers  overseas  and  with 
foreign  government  officials  and 
private/public  sector  leaders  w.ho 
have  direct  experience  in  determining 
needs  and  in  developing  feasible 
approaches  to  respond  to  them; 

— Tlie  identification  and  enhancement 
of  Commonwealth  counterpart 
institutions  as  training  centers  to 
insure  logistical  coordination  of 
programs  taking  place  in  the 
Commonwealth  and  to  increase  the 
probability  that  these  programs  will 
endure; 

— Maximum  utilization  of  these  training 
centers  in  attracting  professionals/ 
leaders/teachers  from  non-capital 
cities,  from  other  regions  or 
neighboring  countries  for  training 
purposes; 

— The  development  of  durable  consortia, 
associations,  and  information 
networks  both  in  the  United  States 
and  in  the  Commonwealth  states; 

— ^The  transfer,  at  minimal  cost,  of 
relevant  information  through  short 
courses  and  intensive  workshops 
(each  of  at  least  two  weeks'  duration), 

— ^The  provision  of  carefully  crafted 
internships  in  the  U.S.  and  extended 
learning  programs  [preferably  from  six 
weeks  to  three  months  with 
considerable  private  sector  cost- 
sharing); 

— The  extension  of  American  academic 
expertise  and  professional  know-how 
through  consultations  in 
Commonwealth  states  for  periods  of 
not  less  than  one  month,  with 
parrticular  emphasis  on  finding 
Americans  who  can  reach  the  widest 
possible  audience  through  their 
professional  expertise,  understandiiig 
of  local  historical  and  cultural 
concerns,  and  foreign  language 
fluency; 

— Focused  attention  not  only  on 
reaching  leaders  and  potential 
leaders,  but  also  in  developing 
specialized  materials  for  teacher 
trainers,  and  more  direcUy  for 
professors,  secondary  and  post- 
secondary  teachers,  adult  educators, 
and  others  through  training 
workshops  for  key  educators  and 
professionals; 
— The  creation  and  revision  of  curricula, 
and  the  related  development  and 
distribution  of  written,  audio,  and 
video  instructional  materials  in 
appropriate  languages  and  formats  to 
complement  and  enhance  educational 
and  braining  programs; 
— The  stimulation  of  alternative  fundina 
sources  in  the  U.S.  and  internationally 
to  enhance  and  expand  the  size  and 
scope  of  USIA-assisted  programs. 


Progrnmn^atic  Recommendations:  Local 
Government  and  Public  Administration 

In  each  of  these  newly  formed 
nations,  there  are  leaders  who  may  have 
read  democratic  treatises  and  exammed 
case  studies  of  democratic  structures 
and  processes.  However,  even  basic 
terms  are  not  well  understood,  and  any 
program  developed  to  support 
government  administration  must  first 
examine  political  concepts,  their 
meanings  and  definitions  across 
cultural,  histoncal,  economic  and 
political  barriers.  Familiar  terms  such  as 
democracy,  justice,  and  freedom  were 
reinterpreted  in  the  Comm.imist 
lexicography. 

Similarly,  since  democracy  is  not  a 
commodity  easily  identified  and 
packaged,  grantee  institutions  must 
demonstrate  their  awareness  of  the 
dimensions  of  democratic  behavior,  its 
support  institutions,  its  historical 
evolution,  and  the  degree  to  which  it  is 
or  is  not  transferrable  to  other  societies 
and  cultures. 

In  the  process  of  removing  dictatorial 
control.  Commonwealth  societies  have 
brought  to  the  surface  previously 
submerged  political,  ethnic,  religious, 
linguistic  and  geographic  differences. 
Consequently,  in  the  development  of 
local  governance,  key  concepts  for 
discussion  m.ight  include:  The  need  to 
balance  freedom  and  self-interest  with  a 
sense  of  order;  attention  to  the  role  of 
ethics  in  governance  and  awareness  of 
conflict  of  interest  issues:  and  concern 
over  individual  rights,  community 
welfare  and  greater  good.  Training  in 
the  art  of  compromise  and  in  conflict 
resolution  techniques  might  advance 
these  concepts.  Cooperation, 
volunteerism.  and  the  creation  of 
adequate  controls  while  insuring  basic 
rights  are  essentia!  to  this  democratic 
experiment  s  success. 

To  address  these  and  other  related 
issues,  American  exchange  leaders 
should  not  teach  or  lecture,  but  share 
insights  and  provide  an  arrfiy  of 
examples,  of  case  studies,  (rem  which 
leaders  from  other  nations  may  or  may 
not  choose  and/or  modify  to  their  needs. 
In  each  of  the  Comm.onwealth  nations 
there  is  a  preponderance  of  newly 
elected  officials  at  all  government 
levels.  Many  have  little  if  any 
experience  in  city,  regional,  or  state 
government  administration,  let  alone  in 
specific  areas  of  free-market 
government  business  regulation  or  open 
government-media  relations.  Most  have 
not  been  responsible  for  day-to-day 
governance.  To  address  this  situation 
requires  enhanced  grass-roots 
commiunication,  clear  and  concise 
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packaging  of  information,  and  programs 
encouraging  voluntary  and  other  private 
sector  involvement. 

In  particular,  the  CTP  program  places 
emphasis  on  local  government 
development,  municipal  management, 
and  public  administration,  and  may 
address  such  sub-tcpics  as:  Urban  and 
regional  financial  management; 
provision  of  social  services  through 
public/private  sectors,  development  of 
accounting  practices;  raising  of  tax 
revenues;  local  economic  development; 
privatization  of  government-  or  Party- 
controlled  businesses  and  publicly 
owned  housing;  consumer  protection; 
creation  of  effective  and  fair  law 
enforcement  systems;  business 
regulation  (as  opposed  to  control)  and 
licensing;  environm.ental  protection  and 
provision  of  basic  waste  management 
services;  etc. 

Carefully  constructed  internships  in 
t.he  U  S,  with  city,  county  and  state 
governments  for  some  of  the  best  and 
most  promiising  "students"  (i.e., 
professional  leaders  or  emerging 
leaders)  from  these  countries  would 
enhance  their  learning  experience. 
Ideally,  development  of  these  programs 
should  lead  to  the  creation  of  relevant 
outreach  or  extension  training  p'ograrr, 
capabilities  in  a  suitable  university, 
institute,  or  magnet  center  in  the 
Commonwealth  nation. 

Programmatic  Recommendations: 
Business  Administration  and 
Development 

As  in  the  case  of  public 
administration,  political  development 
and  municipal  management,  it  is 
important  for  U.S.  grantee  institutions  to 
develop  or  have  access  to  a  glossary  of 
economic/business  terms  and 
definitions  that  advance  mutual 
understanding  across  cultural,  political 
and  economic  barriers.  Similarly, 
programs  in  support  of  business 
development  must  be  created  on 
Commonwealth  not  American  terms, 
and  serve  their  immediate  as  well  as 
long-term  needs. 

The  concept  of  business  development 
and  administration  is  very  broad,  ranges 
across  several  disciplines  and  may 
address  such  themes  as;  Small  business 
development,  economic  privatization, 
military/industrial  conversion  and  re- 
training, and  agri-business  development 
including  food  distribution  systems  or 
the  role  of  family  farms. 

Workshops  and  intensive  short 
courses  on  other  topics  might  include; 
macro-  and  micro-economics,  banking 
and  capital  formation,  accounting  and 
fiscal  management,  the  development  of 
light  industrial  and  service  industry 
sectors,  the  distribution  of  products  and 


infrastructure  building,  competitive 
export  development  and  comparative 
advantages,  market  research  and  the 
compilation  of  statistics,  advertising, 
managem.ent  and  decision-making 
processes,  entrepreneurship.  industrial- 
labor  relations  and  conflict  resolution 
techniques  relevant  to  each  nation's 
unique  needs 

Successful  programs  should  also  help 
tnese  nations  deal  with  resulting 
economic  dislocations  of  unemployment. 
shortages,  inflation,  and  a  free-market 
pricing  system.  A  related  issue  of  central 
significance  is  the  development  of 
sufficient  resources  to  address  the 
Commonwealth's  significant 
environmental  problems  while 
proceeding  with  economic  development 
priorities. 

The  development  of  new  curricula  and 
instructional  materials  in  any  of  these 
topic  areas  and  in  each  language  should 
be  encouraged,  with  the  distribution  of 
USIA-funded  materials  limited  to  these 
countries  as  prescribed  by  law.  A 
corollary  topic  of  possible  interest  is  the 
relationship  among  American 
universities,  research,  science  parks. 
and  innovative  business  development. 
Program  design  should  clearly 
differentiate  target  audiences — 
professors  and  instructors  of  economics, 
senior  business  leaders,  or  government 
officials,  or  oiher  promising 
practitioners. 

Grantee  institutions  should  try  to 
maximize  cost-sharing  in  all  facets  of 
their  program  design,  and  to  stimulate 
U.S.  private  sector  (foundation  and 
corporate)  support.  Carefully  designed 
internships  in  each  of  these  subject 
areas  would  enhance  training  programs 
in  the  Commonwealth  States— but  the 
first  priority  is  for  the  sharing  of 
information  overseas.  It  is  especially 
desirable  to  develop  these  programs 
sequentially  (a  workshop  in  a  CIS 
nation,  internships  in  the  U.S..  etc.)  so 
that  they  build  cumulatively  to  a  lasting 
result. 

Programmatic  Recommendations: 
Independent  Media  Development 

The  focus  of  these  proposals  should 
be  on  the  establishment  of  independent 
media  capable  of  reporting  on  social, 
economic,  and  pohtical  developments. 
Programs  in  this  topic  area  fall  under 
two  sub-categories:  (1)  Journalist 
training  (2)  media  management  and 
development.  Short  term  courses  and 
intensive  workshops  (each  of  at  least 
two  weeks  in  duration)  in  the 
Commonwealth  States  should  provide 
insights  for  journalists  at  all 
professional  levels  who  specialize  in  a 
variety  of  sub-disciphnes  including 
politics,  business,  environment,  science 


and  technology,  and  international 
relations  reporting. 

Training  in  basic  skills,  preferably  for 
journalists  working  outside  of  capital 
cities,  may  emphsize  such  topics  as: 
effective  writing,  investigative  reporting, 
insuring  objectivity  and  the  clear 
labelling  of  editorials  and  opinion 
pieces,  copyright  laws,  and  ethics. 
Curriculum  reform  and  development  in 
schools  of  journalism  or  other  centers 
for  joumahsm  training  should  be 
emphasized. 

Separate  training  modules  for  all 
forms  of  media  management  (television, 
radio,  magazines  and  newspapers)  may 
be  of  assistance  as  privatization  and 
decentralization  of  media  expands.  The 
media  can  be  viewed  as  a  profit-making 
business  venture  realized  through 
advertising  and  circulation  revenues. 

Topics  for  discussion  might  include 
business  management  techniques,  desk 
top  publishing,  advertising,  marketingv 
distribution,  personnel,  public  relations.  • 
and  the  Tinancial  benefits  and  pitfalls  of 
journalistic  advocacy,  among  others. 
Components  of  this  program  should 
include  internships  in  the  U.S.  of  at  least 
one  month's  duration. 

Prospective  grantee  institutions  may 
also  wish  to  seek  support  from  private 
sector  foundations  which  support 
journalism  training  overseas,  but  unlike 
USIA,  are  able  to  provide  such  vital 
hardware  as  computers,  paper,  ink. 
printers,  cameras,  satellite  dishes,  and 
other  telecommnications  equipment. 

Workshops  and  intensive  courses  for 
publishers  and  editors  are  also  of 
interest,  particularly  if  they  include 
carefully  developed  follow-on 
internships  with  prominent  publishing 
and  broadcasting  companies  in  the 
United  States,  with  those  companies 
providing  major  cost-sharing.  Internship 
programs  in  the  United  States  might 
include  a  three-day  orientation  program 
on  U.S.  journalism  practices,  a  six-  to 
ten-week  internship,  with  a  follow-on 
workshop  comparing  intern  experiences, 
and  a  one-week  trip  to  another  part  of 
the  United  States  to  compare  American 
journalism  practices  and  cultural 
traditions. 

Scope:  Proposals  may  describe 
programs  in  one  or  more  of  the  above 
countries  but  should  focus  almost 
exclusively  on  one  of  the  three  major 
topics:  local  government,  public 
administration  and  municipal 
management;  business  development  and 
administration:  or  media  training  and 
management.  A  program  which  is  too 
broad  in  scope  is  less  likely  to  receive 
Agency  support  because  of  the 
immediacy  of  Commonwealth  needs  and 
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superficiality 

Other  Logistical  Considerations 

Program  monitoring  and  oversight  will 
be  provided  by  appropriate  Agency 
elements.  Per  diem  support  from  host 
institutions  during  an  internship 
component  is  strongly  encouraged. 
However,  for  all  programs  which  include 
internships,  a  non-profit  grantee 
institution  which  receives  funds  from 
corporate  or  other  cosponsors  will  then 
use  those  monies  to  provide  food, 
lodging,  and  pocket  money  for  the 
participant.  In  no  case  could  the  intern 
receive  a  wage  or  "be  hired"  by  the 
spor.sonng  institution.  Internships 
should  also  have  an  American  studies/ 
values  orientation  component  at  the 
beginning  of  the  exchange  program  in 
the  U.S.  Grantee  institutions  should  try 
to  maximize  cost-sharing  in  all  facets  of 
their  program  design,  and  to  stimulate 
U.S.  private  sector  (foundation  and 
corporate)  support. 

.\ny  program  is  hkely  to  achieve 
greatest  results  if  it  is  designed  as  a 
series  of  stages  which  build 
progressively  on  one  another.  It  is 
recommended  that  the  grantee  project 
leader(s)  travel  to  the  QS  for  one  to  two 
weeks  after  the  grant  has  been 
confirmed  in  order  to  establish  contact 
with  USIS  personnel,  assess  more  fully 
and  clearly  the  needs  which  the  program 
should  address,  determine  the 
mechanisms  for  recruiting  and 
evaluating  candidates,  and  secure  local 
support  for  orientation  meetings  and 
end-of-project  follow-on  activities.  The 
proposal  should  identify  the  personfs) 
who  will  make  this  initial  trip  and 
explain  their  competence  to  carry  out 
the  assignment  successfully.  Budgetary 
support  for  this  initial  trip  can  be  built 
into  the  proposal. 

In  the  selection  of  all  foreign 
participants,  USIA  and  USIS  overseas 
posts  retain  the  right  to  nominate  all 
participants  and  to  accept  or  deny 
participants  recommended  by  the 
program  institution.  However,  grantee 
institutions  will  often  provide  support, 
as  requested  by  USIA,  in  the  nomination 
of  participants.  The  grantee  Institution 
will  also  provide  the  names  of  American 
participants  and  brief  biographical  data 
to  the  Office  of  Citizen  Exchanges  for 
information  purposes. 

The  U.S.  Government  reserves  the 
nght  to  reject  any  or  all  appUcations 
received.  AppUcations  are  submitted  at 
the  risk  of  the  appUcant.  Should 
circumstances  prevent  award  of  a  grant, 
all  preparation  and  submission  costs  are 
at  the  applicant's  expense. 

After  participants  have  been  selected, 
all  prc'jec's  which  begin  overseas  should 


have  a  structured  orientation  over  two 
or  three  days  to  introduce  participants 
to  the  U.S.  political/economic/media 
systems,  its  orienting  concepts  and 
institutions,  to  variations  In  definition 
and  terminology,  and  to  key  factors/ 
conditions  in  the  U.S.  governing  the 
project. 

For  programs  including  a  component 
in  the  U.S.,  the  grantee  should  assess  in 
detail  the  knowledge  and  needs  of 
participants  during  this  orientation,  and 
should  be  prepared  to  advise  how  the 
ensuing  program  should  be  modified  or 
sharpened  for  maximum  value. 

In  the  U.S.,  projects  in  any  discipline 
should  begin  with  two  or  three  days  of 
orientation  and  discussions  on  the 
specific  program,  its  rational  and  the 
historical  background  of  the  subject 
matter  to  be  addressed.  Orientation 
sessions  might  take  place  in 
Washington.  DC  or  other  appropriate 
location.  Each  American  presenter  will 
have,  in  advance,  biodata  on  all  CIS 
participants  and  will  adjust  his/her 
presentation  accordingly. 

From  this  orientation  site,  the  group  or 
individual  interns  will  proceed  to 
internships,  site  visits,  or  meetings 
elsewhere  in  the  U.S.  which  would 
demonstrate  the  diversity  of  American 
practice  and  thought  on  the  project 
theme  as  well  as  introduce  participants 
to  the  cultural  and  geographic  richness 
of  the  U.S. 

Within  two  months  after  the  CIS 
participants  have  returned  home,  the 
U.S.  project  leader{9)  and/or  key 
professionals  identified  by  the  CIS 
visitors,  may  wish  to  travel  to  the  CIS  to 
conduct  debriefing  sessions  for  the 
purpose  of  plaiming  subsequent  stages 
of  the  project.  These  stages  might 
include  consultations,  follow-on 
workshops  in  CIS  centers,  and/or 
additional  programs  in  the  U.S. 

Funding  and  Budget  Requirements  for 
All  Submissions 

Since  USIA  grant  assistance 
constitutes  only  a  portion  of  total  project 
funding,  proposals  should  list  and 
provide  evidence  of  other  anticipated 
sources  of  support.  Grant  applications 
should  demonstrate  substantial 
financial  and  In-kind  support  that 
clearly  shows  cost-sharing  support  (both 
in-kind  and  cash  contributions)  of 
proposed  projects. 

Funding  assistance  is  primarily 
limited  to  project  costs  as  defined  in  the 
Grant  Application  Package  with  modest 
contributions  to  defray  total 
administrative  costs  (salaries,  benefits, 
other  direct  and  indirect  costs). 

USIA-funded  administrative  costs  are 
limited  to  22  (twenty-two)  percent  of  the 
total  funds  requested  for  administrative 


costs  incurred  in  the  United  States.  For 
edministrative  costs  required  for  strictly 
overseas  activity,  the  grantee  agency 
must  clearly  differentiate  those  costs 
from  administrative  costs  incurred  in  the 
United  States  for  U  S. -based  activity 
Failure  to  make  these  distinctions 
clearly  in  the  budget  presentation  will 
result  in  having  ail  administrative  costs 
restricted  under  the  22  percent  rule.  The 
recipient  institution  may  wish  to  cost- 
share  any  of  these  expenses. 

In  this  national  competition  cost- 
sharing  and  cost-effectiveness  (i.e. 
emphasis  pnmarily  on  travel  per  diem, 
and  modest  oversea  administration/ 
consultation  costs)  will  play  a  cntical 
role  in  grantee  institution  selection. 

Universities  and  other  institutions 
applying  for  USIA  support  are 
encouraged  to  cost-share  indirect  costs 
and  to  pay  the  salaries  of  their  faculty  or 
professionals  while  they  are  providing 
instruction  m  Commonwealth  states. 
Given  the  fact  that  USIA  posts  in  the 
Commonwealth  are  primarily  new  and 
over-extended,  it  is  necessary  for  the 
grantee  applicant  to  provide  evidence  of 
institutional  cosponsorship  in  the 
appropriate  Commonwealth  states  and. 
in  some  cases,  on-site  presence  to  insure 
the  logistical  success  of  all  programs. 

Organizations  witii  less  than  four 
years'  experience  in  conducting 
international  exchange  programs  are 
limited  to  560,000  of  USL'\  support.  In 
most  cases,  total  grant  proposals  will  be 
considered  in  the  general  range  between 
$125,000  and  $225,000  in  the  amount 
requested  from  USIA,  although  USIA 
reserves  the  right  to  award  grants  for 
amounts  outside  this  range.  Awarding  of 
any  and  all  grants  is  contingent  upon  the 
availability  of  funds.  USIA  anticipates 
funding  activities  for  one  year,  although 
applications  should  be  structured  so  that 
a  one-year  renewal  is  an  option. 

Additional  Guidelines  and  Restrictions 

Fh-oposals  for  all  programs  are  subject 
to  review  and  comment  by  USIA 
regional  areas  and  overseas  posts. 

Bilateral  programs  should  clearly 
identify  the  counterpart  organization 
and  provide  evidence  of  the 
organization's  participation.  Similarly, 
programs  in  support  of  internships  in  the 
U.S.  should  include  letters  tentatively 
com.mitting  host  institutions  to  support 
this  effort. 

Office  of  Citizen  Exchanges'  grants 
are  not  given  to  support  projects  whose 
focus  is  limited  to  direct  technical 
training,  or  for  research  projects,  for 
youth  or  youth-related  activities 
(participant's  age  under  25),  for 
publications  to  be  disseminated  m  the 
United  States,  for  individual  student 
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exchanges,  for  film  festivals  and 
exhibits.  Nor  does  this  office  provide 
scholarships  or  support  for  long-term  (a 
semester  or  more)  academic  studies. 

Application  Requirements 

Inquiries  concerning  technical 
requirements  are  welcome. 

For  purposes  of  review,  proposals 
must  be  identified  by  the  country  or 
countries  of  focus  and  the  proposed 
thematic  areafs)  of  interest  they  are 
addressing. 

Proposals  must  contain  a  narrative 
which  includes  a  complete  and  detailed 
description  of  the  proposed  program 
activity  as  follows: 

1.  A  brief  statement  (15  pages  or  less) 
of  what  the  project  is  designed  to 
accomplish;  how  it  is  consistent  with  the 
purposes  of  the  USIA  grant  program; 
and  how  it  relates  to  USIA's  mission— to 
further  U.S.  foreign  policy  objectives, 
explain  U.S.  policies  and  actions 
overseas,  to  present  American  society  to 
citizens  of  other  countries,  to  create  and 
strengthen  personal  and  institutional 
ties  between  the  U.S.  and  other  nations, 
to  increase  mutual  understanding,  and 

to  correct  misconceptions  about  the 
United  States. 

2.  A  concise  description  of  the 
project's  work  plan  and  its  intellectual 
rationale,  spelling  out  complete  program 
schedules,  themabc  agenda,  and 
proposed  itineraries,  who  the 
participants  will  be,  where  they  will 
come  from,  and  how  they  will  be 
selected.  Rfesum^s  should  not  exceed 
two  pages  in  length  and  should  be 
tailored  for  this  specific  program. 

3.  A  statement  of  what  folJow-up 
activities  are  proposed,  how  the  project 
will  he  evaluated,  and  what  groups, 
beyond  the  direct  participants,  will 
beneP.t  from  the  project  and  how  they 
will  benefit. 

Note:  All  application  forms  will  be 
provided  with  the  application  packet. 

Review  Process 

USLA  will  acknowledge  receipt  of  ail 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 


Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  h:s« 
be  reviewed  by  the  Agency  s 
appropnate  geographic  area  office  drid 
the  contracts  office.  Proposals  mav  a!«^.': 
be  reviewed  by  the  Agency  s  Office  of 
General  Counsel.  Funding  derisinr.s  are 
at  the  discretion  of  the  Assoaaie 
Director  for  Fxluc::ational  and  Cu)ti;rai 
Affairs.  Final  technical  authon'y  f>.r 
grant  awards  resides  with  USL^  ;. 
contracting  officer 

Review  Criteria 

Technically  eligible  npphfMtioM nfli 

be  competitively  reviewed  ecrording  to 

the  fo!lov^^ng  criteria. 

1.  Quality  of  Program  Idea.  Proposals 
should  exhibit  originality,  substani.e. 
ngor,  and  relevance  to  Agency  mission 
They  should  demonstrate  the  matching 
of  U.S,  resources  to  a  cip.irly  dt'f;n*>d 
need. 

2  Program  Planning:  Dttaued  ajit-fih 
and  relevant  work  plan  should 
demonstrate  substanttve  rigor  Hnd 
logistical  capacity. 

3.  Ability  to  Achieve  Pr(.>^rc::-^ 
Objectives:  Objectives  should  he 
reasonable,  feasible,  and  f!pv,t!e 
Proposal  should  clearly  demonstrate 
how  the  grantee  institution  will  meet  the 
program's  objectives. 

4.  Multiplier  Effect:  Propos*  li 
programs  should  strengthen  long  tt  rni 
mutual  understanding,  to  include 
maximum  sharing  of  information  and 
establishment  of  long-term  Institutional 
and  individual  ties. 

5.  Institution  ReputotJon/Ability/ 
Evaluations:  Institutional  ^rent 
recipients  should  demonstrate  potential 
for  program  excellence  and/or  track 
record  of  successful  programs,  including 
responsible  fiscal  managemfnt  and  fi.ll 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts  CM/KG).  Relevant  evaluation 
results  of  previous  projects  are  part  of 
this  assessment. 

6.  Cross-Cu.'turaJ  Strr.siti  v.ty/ArfO 
Expertise:  Evidence  of  sensitiv  ity  Sd 
historical,  linguistic,  and  other  crot.s- 
tultural  factors,  relevant  knowledge  of 
geographic  area 


7  Thematic  Lxpt-rtist'  F*rT.)pos,jl 
should  dcrrior.fit.rhtf  cvf'K'-tise  in  ifie 
siit'iert  art^a  wrvich  p'joM-.iitees  an 

t  'fi  ctive  fihd.-ing  of  information. 

8  f   /    H     -  i4cf/V;nes.- Proposals 
'.tinuiri  Yi''"'^i^>'  h  plan  for  continued 
exchange  ticti\i!y  Iwithotit  ! 'SIA 
supportj  wr:ich  irLsuros  'hoi  S'SLA 
supported  prcxriimg  art'  not  I'-oia-.-d 
events. 

fl  f^ject  Evaluation:  Proposals 
should  inchidr  a  plan  to  evaluate  the 
activity's  purr  ess 

10.  Cost  h"t'i  U:  flit  V      i  Kf  cvi-rriei)',l 

and  admin. siDitive  cuir.pontnts  suuuid 
be  kept  as  .  >u  at  possible.  All  other 
(ferns  should  be  necessary  and 
appropriate  to  achieve  the  program's 
obfectives. 

"W.Coet'Shu'inc:  J*'v.p,>sais  shi.hid 
•ririX!Ti!7e  rest  dhurnp  ;h >■■')•  >j,'h  oti'.t" 
pnvHip  »t''<.tor  supi>or1  «s  weil  y.i 
Institution  tlirerl  ftmciinj;  t .onrntititiorw. 

12,  t>oiec-t  Persnrun-!  IVrsiinn.-!'* 
tnerr,dt!i:,  and  logistical  cxpjTtifn   s.'.tt.Jd 
t:>e  rclt'Vtint  ic  itie  pruiMi,st-ri  pn-gr,,;:. 
R<''-iiir.es  or  (,  'V  s  hVu  ...c  tif--  s  ,'T,,r,,,.'-ies 


rcitnhnt  tn  'he  s 
NotK.e 

']  hf'    U'Tf  S   HYU. 

thisRfT  -:'.  '  ,:, 
rnociifii't;  :'\  ■,:v\ 


Pciy'CS    Cn 


i:.;,^(,s. 


.A  no 


cms  published  in 

i  rTiHV  f,'>i  Se 
jjr>s<  Illative. 
pri:v,i,i('d  bv 


(  nriii 
;:;■.,>;  n 

_ ,  .  v'STA 

Fxpl.iri.itorj  ;iifLirrr,,jti 

i,%e  .Agency  that  centred. i  fs  j: 

LmgLv^gc  v\-;!!  not  be  binding,  issuance  of 

'Me  FfT'  iIlM's  not  constitute  an  award 

commitment  on  the  part  of  the 

Government.  Final  award  cannot  be 

made  until  funds  have  been  fully 

appropriated  by  Congress,  allocated  and 

committed  through  internal  USIA 

procedures. 

Notification 

Ail  apr     .is  will  be  notified  of  the 
re;  iis  '  '  "  .  -pview  process  on  or  about 
'  tpcrStr  1   :  992.  Awarded  grants  will 
he  siil'ifH  !  !(  ppriodic  reporting  and 

t\  ;'!h]8tion  rp-qi!ir('T'ie'its, 

Dated;  Apnl  a  1992. 
Barry  Fulton, 

Deputy  Associate  Director.  Bureau  of 

Educational  and  Cultural  Affairs. 

|FR  Doc  92-8587  Piled  4-13-82;  M5  am) 
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Sunshine  Act  Meetings 


Federal   Register 

Vo!    S",  No    "2 
Tuesday.  April  14.  1992 


T*-s  section   of  t^e  FEDERA.   ^EO'S^-' 
ccntams   notices   o*   meetH-Hgs   Duons^e.3 
order   tne   '  Govemnef^t   lo   tne    Sunsrj'-e 
Ac;'     fPut     L    54-409)    5    use     552bie!!: 


FARM  CREDIT  ADMINISTHATIO** 
agency:  Farrr.  Credi*  Administration; 

Air.endmert  to  Sunshine  Vleetirj? 
SUMMARY'.  P-arsua.?!  fo  the  Govem.T.e.-;' 
in  the  Sunshme  Act  (5  U  S C  552b(e)(3)). 
the  Farm  Credit  Adm.mistration  gave 
notice  on  Apnl  ',  1992  [57  PR  117921  of 
the  regular  meeting  of  the  Farm:  Qf  Jit 
.Adm.inistrR*;on  Board  iBoardi  ^-.n-diled 
for  .-Xpri!  9  :=»91  This  notice  is  ' ')  n-.-^-nd 
the  agenda  for  ;ha*  meeting  to  ro-^-'v" 
an  Item,  from  the  open  session 
FOR  FURTHER  INFORMATION  CONTACT. 
Cjr'is  M  .Anderson,  Secretary  to  the 
Farm,  Credr  .Adm.:n:s*r3'ion  Board  (703) 
88.V4'30.T   TDD  -0^1  88^4444 
ADDRESS;  Farm  Crpd;'  Administration. 
1301  Farm,  Cred:*  D-vp  M clean. 
V:rem;a  Z2:02-b'.)90 
SUPPLEMENTARY  INFORMATION:  Parts  of 

t.-e  meeting  of  the  Board  were  open  to 
the  public  (limited  space  availablel.  and 
parts  of  the  meeting  were  closed  to  the 
public.  The  agenda  for  April  9, 1992.  is 
amended  to  remove  the  following  item 
from  the  ov-f^"  s-^s5lon: 

Open  Session 

.4  \ew  Business 

2.  Prior  Approvals. 

a.  CoBank  Financially  Related  Ser%  ices. 

Date:  April  9, 1992.  | 

Curtis  M.  Anderson 

5 "'3-,  fj"-  C-^^d  it  Administration  Board. 

[-?  Doc  9:-8691  Filed  4-10-92;  12Kn  pm] 
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SUNSHINE  FEDERAL  REGISTER 

NUCLEAR  REQULATORY  COMMISSION 

DATE   VveeKS  of  April  13,  20,  27,  and 

N'-,.  4   1992. 

ptACE  Commissioners"  Conference 

Room.  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONS!0ER€O:  . 
\s  fH»k  Qt'  -\pal  13 
Inursaay.  April  16 

11:30  am. 

Affirmation/DiBcussion  and  Vote  (Public 

Meeting) 
a.  Revisions  to  Procedures  to  Issue  Orders: 
Challenges  to  Orders  that  ar«  Made 
Immediately  Effective— 10  CFK  f-  : 

(Tentative) 
Week  of  April  20— TeoUtive 

Monday.  April  20 

10:00  a.m. 
Briefing  on  P>roposed  Update  of  Source 
Term.  Release  Timing.  Definition  of 
Releases  into  Containment,  and  TID- 
14844  (Public  Meeting! 

Tuesday,  April  21 

1:30  p.m. 
Briefing  on  Progress  of  Design  Certification 
Review  and  Implementation  (Public 
Meeting) 

Wednesday,  April  22 

.    10:00  a.m. 

Briefing  on  NRC  Activities  Regarding 
Nuclear  Safety  and  Safeguards  in  the 
Former  Soviet  Union  and  Eastern  Europe 
(Public  Meeting) 

Friday,  April  24 

10:00  a.m. 
Periodic  Briefing  on  Progress  of  Resolution 
of  Generic  Safety  Issues  (Public  Meeting) 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 


a.  Issuance  of  Final  Revision  to  .Appendix  J 
to  10  CF'R  50.  and  Related  Final 
Regulatory  Guide  l.XXX  (Tentativel 

I  30  p-m. 

Periodic  Meeting  with  Advisory'  Committee 
on  Nuclear  Waste  (ACNW)  (Public 
Meeting) 

Week  of  April  27— Tentative 

Wednesday.  April  29 

II  30a, m. 

,^ffirm.atlon/  Discussion  and  \  otf  iP-^nlic 
Meeting]  (if  needed) 

Week  of  May  4— Tentative 

F-niay.  May  8 

11  30  am, 

.^;T;rTnahon/DlSCU8Slon  and  V.  !p  !p-::^l!C 

Meeting)  (if  needed) 
A0DIT10MAL  INFORMATION:  By  a  vote  of 

5-0  on  April  3.  the  Commission 
determined  pursuant  to  U.S.C  552b{e) 
and  5  9,107(a]  of  the  Commission's  rules 
that  "Affirmation  of  Limited  Changes  to 
10  CFR  170  and  171  License  and  Annual 
Fees"  (Public  Meeting)  be  held  on  Apnl 
3  and  on  less  than  one  week's  notice  to 
the  public. 

Note;  Affirmation  sessions  are  ini'iaih 
scheduSed  and  announced  to  t.Ke  public  on  a 
timereserved  basis  Supplementary  nonce  i.s 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda  If  there  is  no  specific 
subiect  listed  for  affirm,ation,  this  means  that 
no  Item  has  as  yet  been  identified  as 
requinng  any  Comm.ission  vote  on  this  date 

To  Verify  the  Status  of  Meeting  Call 
(Recording)— (301)  504-1291 
CONTACT  PERSON  FOR  MORE 
information:  William  Vfil!  (301)  504- 

Dated   Ap.'i!  10,  ^9^- 
WUUam  M.  HilL  Ir., 

Office  of  the  Secretcr, 

[FR  Doc  Q:-ei33  Filed  t-lO-S.1.  2  ],5  pm) 
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Fftderal    Rwpster 


Tuesday,  Apnl  U.  life-. 


This  secton  o<  the  FEDERAL   REGISTER 
contains  editorial  cxwrections  of  pfeviousty 
published  Presidential.  Rute,  Proposed 
Ruie,  and  ^4otice  docunients.  These 
corectKjns  are  prepared  by  the  Office  of 
the  FederaJ  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  «  the  appropriate 
docurrient  categones  elsewhere  m  the 
issue 


DEPARTMENT  OF  LABOR 

Mln«  Safety  and  Heatth  Administration 

Safety  Standards  Petitions  for 
Modification 

Correction 

In  notice  document  92-7454  beginning 
on  page  11093  in  the  issue  of  April  1. 
1992,  make  the  following  corrections: 


1  On  page  11093: 

a  In  the  second  column,  m  the  'h:'!:] 
paragraph,  in  the  ninth  !me.  after 
"establish"  insert  "a". 

b.  In  the  same  column,  m  the  sap-.p 
paragraph,  in  the  lOlh  line,  after  ".Sidt", 
insert  "of  the  " 

c.  in  the  third  column,  in  the  sr-r  urd 
paragraph,  in  the  second  hne.  "Glfnn 
should  read  "Glen". 

d.  In  the  same  column,  m  the  3rd 
paragraph,  in  the  10th  hne.  ■"safet;* 
should  read  "safely". 

BIUJMQ  coot  1SO»4l-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Pan  39 

i  Docket  No.  »t-Nli*-190-AD.  Am*ndm»nl  39- 
81»4;  AD  92-06-14! 

Airworthiness  Directives,  Boeing 
Model  727  Series  Airplanes 


In  Puif  dot,  ..jTU'n'  "^ 2 ■■■6 "' -v.!  ht'jtinr, 'nji  "n 
pdjje  10128  ;n  the  issuf  of  Juc^dax 
March  :4.  19«2,  nnht-f  t^^f■>  fcnr-w:-j; 
ror'"fH:tion 


i!3«.l3    ICorrectedl 

On  page  101 .».  .n  the 
i  39  ISIcl  m  thp  s.'u^nci 
fchouid  be  r'Tnovtwi. 

«Lxi*IO  CO0«    !»«-Oi-D 


*':i'6  column,  ia 
:ru',  "not" 
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Department  of  the 
Interior 


Bureau  of  Indian  Affairs 


Indian  Gaming;  Correction  Notice 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

agency;  Bureau  of  Indian  Affairs. 

!"'enor. 

action:  Correction  to  notice. 


summary: 


v"^"  V.  .  "  "tion  is 
oc.r.i,  rr.a^-j  '  Fedecal  Regi^^'T  notice 
document  91-29093  beginning  on  page 


63572  in  the  issue  of  Wednesday. 
December  4. 1991: 

On  page  63S72.  second  co  vimn 
Supplemental  Information,  the  Inbe  w  a« 
previously  listed  as  the  Lower  Brule 
Sioux  Tribe.  This  should  be  corrected  to 
read  Sisseton-Wahpeton  Sioux  Tribe 
dates:  This  action  is  effective  upcn  d-'e 
of  publication. 

A  D  [)  p  f  s  SES:  Office  of  Tribal  Services 
Bureau  of  Indian  Affairs.  Department  of 


the  IntpFior,  MS  4614.  1S49  C  Street  NW.. 

Vv'as^'r^Ston,  DC  20240, 

FOB  FURTHER  INFORMATION  CONTACT: 

1  -.--e  Gri'.harv  Bureau  of  Indum  Affd^'s. 
Vv'.shington,  DC  202.30.  (202)  20(^^44-. 

Dated:  April  3. 1992. 

Eddie  F  Brown. 

.;  .     ,  ■  ■■■;  >,'.  T.\;.'>  —fnrlia"  Affairs 
\}-H  Dor  9:-8.S0ft  FiIeH  4-- '  >-'->:;  8:45  ami 


UMI 
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April  14,  1992 


Part 


Department  of  the 
interior 


Bureau  of  Indian  Affairs 


Tribal-State  Compacts  Approval;  Class  HI 
(Casino)  Gambling:  Lower  Brule  Sioux 
Tribe,  SD;  Notice 
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Nijtice 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Af'ars 
Indian  Gaming  ^ 

agency:  Bureau  of  Indian  Affairs. 

action:  Notice  of  approved  amendment 
to  Tribal-State  Compact. 

summary:  Pursuant  to  25  U.S.C.  2710  of 
>-  -  I    :,dn  Gaming  Regulatory  Act  of 
1  lofi   Pub.  L  100-497).  the  Secretary  of 
t-e  interior  shall  publish  in  the  Federal 
Register  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gambling  on  Indian 
reservation.  The  Assistant  Secretary- 


Indian  Affiura.  Department  of  the 

Intfirior.  through  his  delegated  autiianty 

has  approTcd  Amendment  I  to  the  |<rf|r 

Tribal-State  Compact  between  the 

Lower  Brule  Sioux  Tribe  and  the  State 

of  South  Dakota  which  was  approved  on 

September  4, 1991. 

DATES:  This  action  if  effective  April  14. 

1992 

ADoat^^StS:  Office  of  Tribal  Serv    t-s. 

Bureau  oi  Indian  Affairs,  Departn^     '  of 

the  Interior,  MS  4614. 1849  C  Stre.    N\\ 

Washington.  DC  20240. 

FOR  FURTHEO    NronMATION  CONTACT 

Joyce  Grish  du  of  Indian  Af'-^s.- 

Washington.  DC  20230,  (202)  20&-744S. 


SUPfl^MENTARY  INFORMATION:  This  iS  tO 
givenoti'-f.  n\  a  change  to  'hf  Tr:'jal- 
Slatf*  Con<r.i'''  hrtwfcn  the  Lovmt  Bnile 
Sm.:xTr:-H'  .m'l  th"  State  of  South 
Dakota    whi.  r-  V.  IS  p-ibHshpdasa 
r...»,re  r;  •-•'  Federal  Register  m  56  FR 
4-:j:o::  S*.;.:-:^  *--  1'   1991. The 
location  of  the  ga-  r: ;  t-.tablishment  is 
bp.r.R  c-aneed  tu  S'  .  SF'-'*  SWV«  SEV* 
N-\V^.  .\   .:  .NF   *  ">- WV4  NE'4  SWV*. 
'Ar,bhipl07N..  Range73 


Sfct-.cm  15. 
\V     r-i,>f'a'T 


50  acres  more  or  less. 
U^tfd  April  7. 1992. 

UiUiam  0   Bt>!!prbprs, 

4   r.r,^    ,  „,.__:>-    -Hary— Indian  Affairs. 

I  F«  n  .     92-«505  Filed  4-13-92:  8:45  ami 
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DEPARTME^^r  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

(Docket  No  N-92-33«9;  FR-315i-^-Ci 

NOFA  tor  the  Public  Housjng  Resident 
Management  Program  Technical 
Assistance 

agency:  Office  of  the  Assistant 

St-cre'ary  for  Public  and  Indian  Housing. 

I'TD 

action:  Notice  of  funding  availability 

for  Fr"  1992.  

SUMMARY:  HUD  is  announcing  the 
availability  of  S4.425.201  for  Fiscal  Year 
1992  under  the  Public  Housing  Resident 
Mdnagement  Program.  This  program 
provides  assistance  to  Resident 
Councils  (RCs)  and  Resident 
Management  Corporations  (RMCs)  to 
fund  training  and  other  activities  for  the 
resident  management  of  public  housing. 
RCs/RMCs/Resident  Organizations 
iROs)  of  Indian  housing  also  are  eligible 
for  funding  under  this  program,  subject 
to  waiver  requirements  discussed  in  the 
body  of  this  document.  Also  in  the  body 
of  this  document  is  information  on  the 
purpose  of  the  NOFA.  eligibility, 
available  amounts,  selection  criteria, 
how  to  apply  for  funding,  and  how 
selections  will  be  made. 
dates:  The  application  deadline  will  be 
sp- :  .tied  in  the  application  kit,  and  »vill 
be  firm  as  to  date  and  hour.  Applicants 
will  have  at  least  60  days  to  prepare  and 
submit  their  proposals.  The  60-day 
response  period  will  begin  to  run  from 
the  first  date  upon  which  the  application 
kits  are  available. 

EFFECTIVE  DATE:  Application  kits  may 
be  requested  beginning  April  14. 1992. 
addresses;  To  obtain  a  copy  of  the 
dpp.icd'uon  kit,  please  write  the 
Resident  Initiatives  Clearinghouse.  Post 
Office  Box  6424.  Rockville,  VfD  20a5O.  or 
call  the  toll  free  number  1-800-955-2232. 
Requests  for  application  kits  must 
include  your  name,  mailing  address 
(including  zip  code),  telephone  number 
(including  area  code),  and  should  refer 
to  document  FR-3151.  This  NOFA 
cannot  be  used  as  the  application. 
FOR  FURTHER  INFORMATION  CONTACT. 


S.' 


O-f;^  of 


Resident 


initiatives.  Dt".  i--.-"".^  of  Housing  and 
Urban  DevelopT.e:.;.  451  Seventh  Street, 
SW..  Wasington.  DC  20410.  Telephone 
Number  (202)  619-8201.  (This  is  not  a 
toll-free  number.)  Hearing-  or  speech- 
impaired  persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TDD)  by  contacting  the  Federal 


Information  Relay  Service  on  1-800-8""- 
TDDY  (1-800-877-8339)  or  202-708-9300 
for  information  on  the  program. 

SUP*^  EMEM-r&RV  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget,  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501-3520).  and 
assigned  0MB  control  number  2577- 
0127. 
I.  Purpose  and  Substantive  Description 

A.  Authority 

Section  20.  United  States  Housing  Act 
of  1937  (42  U.S.C.  1437r):  section  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d}). 

B.  Statutory  Background 

Section  122  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L  100-42.  approved  February  5. 
1988)  amended  the  U.S.  Housing  Act  of 
1937  (1937  Act)  by  adding  a  new  section 
20.  In  part,  section  20  states  as  its 
purpose  the  encouragement  of 
"increased  resident  management  of 
public  housing  projects  [and  the 
provision  of  funding]  *  *  *  to  promote 
formation  and  development  of  resident 
management  entities"  (Sea  20(a)). 
Under  section  20(f)(1): 

[The  Secretary  shall  provide  financial 
assistance  to  resident  management 
cocporations  or  resident  councils  that  obtain, 
by  contract  or  otherwise,  technical  assistance 
for  the  development  of  resident  management 
entities,  including  the  formation  of  such 
entities,  the  development  of  the  management 
capability  of  newly  formed  or  existing 
entities,  the  identification  of  the  social 
support  needs  of  residents  of  public  housing 
projecU.  and  the  securing  of  such  support. 

Under  section  20(f)(2).  this  financial 
assistance  may  not  exceed  $100,000  with 
respect  to  any  public  housing  project, 
and  subsection  (f)(3)  limits  the 
assistance  within  the  context  of  funds 
available  under  section  14  of  the  1937 
Act  (Comprehensive  Improvement 
Assistance  Program).  In  Fiscal  Years 
1988, 1989, 1990,  and  1991,  a  total  of 
S12.4  million  was  set  aside  for  the 
development  of  resident  management 
entities.  In  FY  1988.  $2.5  milhon  was 
awarded  to  27  resident  organizations 
FY  1989,  $2.5  was  awarded  to  35 
resident  organizations;  in  FY  1990.  $2.4 
million  was  awarded  to  37  resident 
organizations;  and  in  FY  1991,  $4.9 
million  was  awarded  to  96 
organizations.  In  FY  1992,  the  Secretary 
is  making  available  $4,425,201  for 


in 


technical  assistance  and  training  for 
resident  management. 

On  Scptpmber  7,  1988.  HUD  published 
a  final  rule  (24  CFR  part  964) 
implementing  section  20  of  the  1937  Act. 
That  rule  sets  forth,  among  other  things, 
the  policies,  procedures,  and 
requirements  of  resident  participation 
and  managen^.ent  of  public  housing  (see 
53  FR  346"6).  In  an  "Overview"  of  the 
rule,  HUD  explained  that; 

Section  20  establishes  a  new  program  of 
resident  management  of  public  housing. 
Under  the  program,  resident  councils  that 
represent  residents  of  a  public  housing 
project  or  projects  may  approve  the 
formation  of  a  resident  management 
corporation.  A  qualifying  resident 
management  corporation  may  enter  into  a  ^ 
management  contract  with  the  public  housing 
agency  (PHA)  establishing  the  respective 
management  rights  and  responsibilities  of  the 
PHA  and  the  corporation  with  respect  to  the 
public  housing  project  involved.  The  prt3gram 
provides  PHAs  and  resident  management 
corporations  wide  latitude  in  establishing 
their  respective  roles  and  relationships  under 
the  contract. 

Resident  management  corporations  may 
retain  any  income  that  they  generate  in 
excess  of  estimated  revenue  for  the  project. 
Retained  amounts  may  be  used  for  purposes 
of  improving  the  maintenance  and  operation 
of  public  housing  proiects.  establishing 
business  enterprises  that  employ  public 
housing  residents,  or  acquiring  additional 
dwelling  units  for  lower  income  families. 

The  program  contains  special  provisions 
governing  IIUD  technical  assistance  to 
resident  councils  and  resident  maniigement 
corporations;  HUD  waiver  of  certain  non- 
statutory requirements  for  resident 
management  corporations  and  the  PHA,  and 
the  emplo>Tneni  of  public  housing 
management  specialists  to  help  determine  the 
feasibility  of.  and  to  help  establish,  resident 
management  corporations,  and  to  provide 
training  and  other  duties  in  connection  with 
the  daily  operations  of  the  project. 

While  the  Department  has  strorglv 
favored  the  formation  of  tenant 
management  corporations  by  Indians. 
Indian  housing  was  excluded  from  part 
9t>4  programs  because  the  Department 
believed  it  preferable  to  consider  tenant 
participation  and  tenant  management 
issues,  as  they  related  to  Indians,  in  the 
context  of  a  comprehensive  Indian 
housing  regulation  (51  FR  44056).  An 
interim  rule  revising  consolidated  Indian 
Housing  Authority  (IHA)  program 
regulations  was  published  on  June  18. 
1990  (.55  FR  24741).  but  did  not  provide 
for  resident  management  program 
technK:a!  assistance.  The  D>'par_tmont 
anticipates  that  it  will  soon  publish  a 
final  comprehensive  rule,  which  is 
expected  to  establish  that  resident 
organizations  of  Indian  housing  are 
eligible  to  apply  for  resident 
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management  program  technical 
assistance  fund*,  subiect  to  the  same 
requirements  applicable  to  RCs/RMCs 
of  public  housing. 

Until  this  finalrule  is  published 
resident  organizations  of  Indian  housing 
are  required  to  obtain  a  waiver  from  the 
part  964  exclusion  language  in  order  to 
be  eligible  for  funds  under  this  NOFA.  If 
the  final  comprehensive  rule  revising 
IHA  program  regulations  Includes 
provisions  equivalent  to  064.45  and 
becomes  effective  before  the  deadline 
date  for  applcations  under  this  NOFA. 
the  waiver  requirement  will  no  longer 
apply- 
However,  the  Department  urges 
Indian  housing  applicants  to  submit 
complete  applications,  including  waiver 
requests,  hi  order  to  ensure  the  fullest 
participabon  by  RCs/RMCs/ROs  of 
Indian  housing  under  this  NOFA.  The 
Department  is  concerned  tfiat  delayed 
submission  of  applications  in 
anticipation  of  the  publication  of  the 
fmal  comprehensive  rule  may  cause 
qualified  applicants  to  miss  the 
application  deadline  or  submit 
incomplete  sppUcationa.  If.  before  the 
application  deadline,  the  Department 
succeeds  in  publishing  s  final 
comprehensive  rule  that  eliminates  the 
necessity  for  the  waiver,  waiver 
requests  that  otherwise  may  have  been 
insufficiently  supported  will  not  be 
grounds  for  diaquahfying  an  appUcation. 

Today,  over  200  resident  groups 
throughout  the  country  are  In  training  to 
assume  the  management  ^  public  and 
Indian  housing.  HUD  is  a  staunch 
advocate  of  the  resident  management 
movement  as  well  as  other  self- 
sufficiency  and  improvement  programs 
designed  to  benefit  public  and  Iruhan 
housing  residents.  Tlie  Office  of 
Resident  Initiativea  tai  Public  and  Indian 
Housing  has  been  created  to  deliver  a 
variety  of  resident  participation  type 
programs,  with  assistance  from  a 
network  of  Resident  Initiatives 
Coordinators  (RJCs)  in  HUD's  Regional 
and  Field  Offices.  The  RJCs  are 
available  to  provide  direct  assistance  to 
residents  and  resident  groups  interested 
in  resident  management 

C.  Key  Features  of  this  NOFA 

(1)  An  apphcation  kit  is  required  as 
the  formal  submission  to  apply  for 
funding.  The  kit  includes  information  on 
the  preparation  of  a  Work  Plan  and 
Bucket  for  activities  proposed  by  the 
applicant  This  process  facilitates  the 
expeditious  execution  of  a  Technicai 
Assistance  Grant  (TAG)  for  those 
applicants  that  are  selected  to  receive 
funding. 

(2}  RCs/RMCs/ROs  that  have  been  in 
existence  for  fewer  than  three  years 


may  receive  up  to  $4a000  for  start  up 
activities  (Mini-Grant). 

(3)  Ra/RMCs/ROs  that  have  been  ;ri 
existence  for  over  three  years  will  be 
asked  to  dem<mstrate  experience  in 
community  organizing  and  partiapation 
in  public  housing  and  community  affair*, 
and  may  receive  up  to  $100000  for 
activities  eligible  under  the  regulations, 
as  discussed  in  this  NOFA  (Basic 
Grant). 

(4)  RCs/RMCs/ROs  that  received  less 
than  $1004)00  in  FYs  1988,  1989,  1900  and 
1991  will  be  asked  to  demonstrate 
progress  or  that  they  have  completed  the 
resident  management  program 
previously  approved  by  HUD,  and  may 
receive  additional  funding  not  to  exceed 
(including  previous  grants)  the  total 
statutory  maximum  of  $100,000 
(Additional  Grant). 

(5)  RCs/RMCs/ROs  of  Indian  bousing 
are  eligible  to  apply  for  technical 
assistance  funding  under  this  NOFA  if 
either  a  waiver  is  granted  or.  before  the 
deadline  for  applications,  the 
Department  issues  for  effect  a  final 
comprehensive  rule  revising  IHA 
program  regulations  to  include 
provisions  equivalent  to  S  964.45. 

(6)  HUD  shall  award  an  additional 
five  (5)  points  to  a  Joint  application, 
submitted  either  by  RCs/RMCs/ROs 
within  the  same  PHA/IHA  or  by  a 
separate  city- wide/ tribal- wide 
organization  consisting  of  members  from 
more  than  one  RC/RMC/RO  who  reside 
in  housing  projects  that  are  owned  and 
operated  by  the  same  PHA/IHA.  These 
cooperating  resident  groups  should  h«ve 
similar  program  objectives,  as 
evidenced,  for  example,  by  shared 
training  and  joint  exploration  of  such 
areas  as  feasibility  of  resident 
management  economic  development 
and  homeownership. 

(7)  An  applicant  will  have  an 
opportunity  to  correct  technical 
deficiencies  in  its  applicaUon 
submission  as  provided  for  in  this 
NOFA. 

D.  WcR^ishop  for  Grantees,  Consultants/ 
Trainers 

RCs/RMCs/ROs  of  pubiic/indiun 
housing  that  are  selected  to  receive 
funding  will  be  invited  to  participate  in 
a  national  training  workshop  scheduled 
for  September  1992.  This  workshop  will 
also  feature  a  special  session  for 
Consultants/Trainers.  (See  8ubheHdm« 
I.J.  of  this  NOFA  for  an  explanation  of 
the  statutory  requirement  for  RCs/ 
RMCs/ROs  to  hire  a  Consultant/ 
Trainer.) 

Many  resident  organizations  may  not 
have  the  fuiids  available  to  attend  the 
workshop.  This  NOPA  authorizes  Public 
Housing  Agencies  (PHAs)/ Indian 


Housing  Authonties  (IHAs)  that  are  iri  a 
position  to  do  so.  to  advance  trave ! 
funds  to  the  gracte«^  who  are  »»•)»•(  ifd 
to  receive  funding  to  attend  the 
workshop  PHAa/lHAs  wil!  tw 
rf imbursf'd  by  the  grantcfg  selected  for 
funding  upon  execution  of  the  Technirfi! 
Assistant*  Grant  (TAG!  f^ch  grente. 
may  send  no  more  than  thn?e  resident* 
to  attend  the  workshop  utilizmj;  thf 
TAG  grant  funds.  All  grsniees  and 
PflAs/IHAs  are  remirnied  that 
expenditures  for  travel  are  subbed  to 
0MB  Circular  A-122  (Cost  Principles  for 
Non- Profits).  Grantees  may  contact  thetr 
local  Resident  Initiatives  Coordinafo! 
IRIC]  in  the  HI.FD  Regional  and  Field 
Offices  for  further  Information  on  frav »! 
reffulatioQS. 

The  special  session  for  Ck>nsiilt«rit«/ 
Trainers  will  be  open  to  residents 
Conflullents/Tralners  who  are  riirrently 
providlTjg  training  or  technical 
assistance  to  resident  organization f.  •>■  .1 
prospective  Consultants /Trainerf  who 
are  interested  in  the  re«ideni 
management  program  (Consuilantpi/ 
Trainers  will  be  responsible  for  the  r 
own  travel  expenses  )  The  special 
nes'  nn  will  promote  a  better 
understanding  of  specific  training 
requirements  under  the  resident 
manajfement  program  and  will  kienf'y 
outcomes  expected  to  result  from  the 
prevision  of  training  and  technical 
assistflftce  Further  information  on  the 
date  of  the  special  session  for 
Con  suit  ants /Trainers  will  be  announced 
in  the  Commerce  Business  Daiiv  in 
Aupusi  1992. 

E.  Fundinj^ 

As  noted.  $4,425,201  is  t»ein};  rii,de 
available  on  a  competitive  basis  under 
this  NOFA  to  RCs/RMCj/ROs  thm 
submit  timely  applications  and  are 
seltH  ted  far  funding  A  total  of 
$4.7riO  B81  WHS  appropriated  in  FV  19M2 
for  resident  manajjement  trc:hn)ca! 
assistance  fundmg  Of  this  amount 
St45  490  has  been  allocated  to  eight 
organizationR  not  funded  in  the  K"V  l<»oi 
funding  cycle  because  of  a  tec  hnir«i 
computational  error  The  remaining 
$4  425.201  m  funds  will  be  used  to 
si.pporf  te(.hnical  assistance  for  the 
development  of  resident  menagemert 
entities,  including  the  formation  of  sm  h 
entities:  the  development  of  the 
r^anagement  capability  of  newly  formed 
or  existing  entihes.  the  identification  of 
the  social  support  needs  of  residents  of 
pub! if  houBing  projects,  and  l_he  securing 
of  such  support 

S«»ction  20  provides  that  not  more  thnn 
an  aggregote  of  $100,000  may  be 
approved  with  respect  to  toy  public 
housing  project.  In  delermtning  the 


12972 


Federal  Register  /  Vol.  57, 


No.  72  /  Tuesday.  April  14,  1992  /  Notices 


amount  of  any  '.echnica;  assistance 
grant.  HUD  wiii  take  into  consideration 
the  size  of  the  resident  management 
proiect  and  the  anticipated  complexity 
of  the  proposed  chanjze  to  resident 
rr.anagement^ 

In  this  year  a  NOF.^.  the  Department 
will  be  providing  Mini-Grants  of  up  to 
$40,000  for  startup  activities  for  RC»/ 
RMCs/ROs  that  have  been  in  existence 
for  less  than  three  years.  Based  on 
trJD  s  expenence  with  the  RCs/RMCs/ 
ROs  funded  in  previous  years,  the 
Department  believes  that  up  to  $40,000 
15  a  reasonable  amount  for  newly 
e.Tiergir^  groups  to  begm  to  buiid  and 
strengthen  their  capacity  as  an 
organization  (e.g..  maintain 
dem^ocratically  elected  officers  of  the 
crganization.  establish  operating,' 
planning  committees  and  bioc.x-b'oildin^ 
captains  to  carry  out  specific 
organizational  tasks,  develop  by-law*. 
etcl,  to  develop  a  cohesive  relationship 
between  the  residents  and  the  local 
conrmonity:  to  build  a  partnership  with 
tne  PHA/IHA.  and  to  begin  participating 
m  trammg  ac'ivities  assoaated  with 
property  managem.ent  m  public/ Lndian 
housing.  [See  subheadings  HI  .\ 
Training  Requirements,  and  I.l.  Eligible 
Activities,  in  this  NOFA  for  specific 
training  activities  associated  with 
property  management.) 

RCs/RWCs/ROs  that  have  been  in 
existence  for  more  than  three  yetrs  will 
be  asked  to  demonstrate  experience  in 
community  o^anizing  and  par*icipat;on 
m  public  housing  and  community  affairs, 
and  m.ay  apply  for  and  be  eligible  to 
receive  Baste  Grants  of  up  to  SlOO.OOC 
The  actual  amount  of  funding  appro<.  ed 
by  FiUD  will  be  determined  after  a 
detailed  review  by  HUD  of  the  VVo'-k 
Plan  and  Budget,  as  part  of  the 
application  review  process,  to  dcermine 
eligibility  and  cost  reasonableness  of 
activuies'tasks  being  proposed  by  the 
RC/RMC/RO. 

RCs/RMCs/ROs  selected  for  funding 
m  FYs  \968.  1969,  1990  and  1991  that 
received  less  than  a  total  of  $100,000 
may  apply  for  an  Additional  Grant  nn' 
to  exceed  (including  previous  grants)  tne 
total  statutory  ma.xim'um..  .\  RC/RMC/ 
RO  considered  for  additional  funding 
will  be  asked  to  demonstrate  progress 
on  its  resident  m.anagement  program 
previously  approved  by  HUT),  as 
determined  by  a  review  of  the  RCs/ 
RMCs/RO's  Work  Plan.  (See  Ranking 
Factor  3(c)  in  subheading  l,M,  of  this 
NOFA.) 

Any  RC,/RMC;R0  awa.-ded  a  Mini- 
Grant  for  start-up  activities  in  F\'  1991 
may  apply  for  an  .-\dditional  Grant  in  a 
subsequent  year,  up  to  the  total 
maximum  limitation  of  $100X100.  only 


after  the  resident  organization  has 
accomplished  the  following  activities 

(1)  Developed  an  active  community 
organization  which  Includes 
democratically  elected  officers: 

(2)  Issued  by-laws  governing  the 
operation  of  the  organization; 

(3)  Developed  an  organixatlonal 
structure  which  consists  of  floor.'block 
captains  or  residential  cormnunlty 
groups  and  program  committees  to  carry 
out  specific  tasks; 

(4)  Developed  a  basic  financial 
management  and  accounting  system  that 
will  provide  effective  control  over  and 
accountability  for  all  grant  funds,  or 
acquired  an  accounting  service  to 
perform  this  function: 

(5)  Identified  community  needs  and 
interests  for  achieving  resident 
management,  and  determined  the  level 
and  degree  of  skills  and  community 
participation  available  to  support 
program  development. 

(8)  Obtained  a  Memorandum  of 
Understanding  (MOUl  between  the  RC/ 
RMC/RO  and  PHA/IR*  that  states  the 
elements  of  their  relationship  and 
delineates  what  support  the  PHA/nL\ 
will  provide  to  the  resident  organization 
(e.g..  on-the-job  training,  technical 
assistance,  equipment,  space  etc  )  and 
the  activities  to  be  conducted  by  the 
RCs/RMCs/ROs. 

(7)  Completed  Board  and  Leadership 
Training  for  the  resident  organization: 

and 

(8)  Has  formal  recognition  from  the 
PHA/IHA  to  represent  residents  m 
meetings  with  the  PHA/Ill^  or  other 
entities. 

F.  Technical  Assistance  Grant  (TAG) 
Grant  awards  will  be  made  through  a 

Technical  Assistance  Grant  (TAG), 
which  defines  the  legal  framework  for 
the  relationship  between  HLT)  and  a 
RMC/RC/RO  for  the  proposed  activities 
approved  for  funding.  The  TAG  will 
contain  all  applicable  requirements, 
including  administrative  requirements 
such  as  progress  reports,  a  fmal  report, 
and  a  final  audit  All  necessa.'^ 
materials  regarding  the  TAG  will  be 
furnished  at  a  later  date  to  applicants 
that  are  selected  to  receive  funding. 

G,  Definitions 

In  accordance  with  24  CFR  964  7  and 
24  CFR  905.355,  the  following  definitions 
apply-. 

Project  Includes  any  of  the  following 
that  meet  the  requirements  of  part  964: 

(1)  One  or  more  contiguous  buildings; 

(2)  An  area  of  contiguous  row  houses; 
or 

(3)  Scattered  site  buildings. 
Resident  Coiwcil  (RC)  Resident 

Organization  (RO).  An  mcorporated  or 


unincorporated  nonprofit  organization 
or  associat.on  that  meets  each  of  the 
following  requirements: 

(1)  It  must  be  representative  of  the 
tenants  it  purports  to  represent; 

(2)  It  may  represent  tenants  in  more 
than  one  project  or  in  all  of  the  projects 
of  a  PHA/IliA.  but  it  must  fairly 
represent  tenants  from  each  project  that 
it  represents; 

(3)  It  must  adopt  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis  {but  at  least 
once  every  three  years); 

(4)  it  must  have  a  democratically 
elected  governing  board;  and 

(5)  The  voting  membership  of  the 
governing  board  must  consist  of  tenants 
of  the  project  or  projects  that  the  tenant 
organization  or  resident  council 
represents. 

Resident  Management.  The 
performance  of  one  or  more 
management  activities  for  one  or  more 
projects  by  a  resident  management 
corporation  under  a  management 
contract  with  the  PHA/IHA, 

Resident  Management  Corporation 
(RMC).  The  entity  that  proposes  to  enter 
into,  or  enters  into,  a  manaaement 
contract  with  a  PHA/IHA  that  meets  the 
requirements  of  subpart  C  of  24  CFR 
part  964  (for  Public  Housing)  and  24  CFR 
905.355  (for  Indian  Housing),  The 
corporation  must  have  each  of  the 
following  characteristics; 

(1)  It  must  be  a  nonprofit  organization 
that  is  incorporated  under  the  laws  of 
the  State  or  Indian  Tribe  in  which  it  is 
located; 

(2)  It  may  be  established  by  more  than 
one  tenant/resident  organization  or 
resident  coimcil.  so  long  as  each 
organization  or  council: 

(a)  Approves  the  establishment  of  the 
corporation;  and 

(b)  Has  representation  on  the  Board  of 
Directors  of  the  corporation; 

(3)  It  must  have  an  elected  Board  of 
Directors; 

(4)  Its  by-laws  must  require  the  Board 
of  Directors  to  include  representatives 
of  each  tenant  organization  or  resident 
council  involved  in  establishing  the 
corporation; 

(5)  Its  voting  members  must  be 
tenants  of  the  project  or  projects  it 
manages; 

(6)  It  must  be  approved  by  the 
resident  council.  If  there  is  no  council,  a 
majority  of  the  households  of  the  project 
must  approve  the  establishment  of  an 
organization  to  determine  the  feasibility 
of  estabhshing  a  corporation  to  manage 
the  project  and 

(7)  It  may  serve  as  both  the  resident 
management  corporation  and  the 
resident  council  so  long  as  the 
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corporation  meets  the  requirements  of  a 
resident  council,  as  defined  in  this 
subheading. 

H.  Eligibility 

Only  organizations  that  meet  the 
defmitions  of  a  RC/RMC/RO  set  forth 
under  the  subheading  "Definitions"  of 
this  NOFA  will  be  eligible  for  funding 
under  this  NOFA,  as  follows; 

(1)  An  RC/RMC/RO  that  has  been  in 
existence  for  less  than  three  years  may 
apply  only  for  a  Mini-Grant  of  up  to 
$40,000  for  start-up  activities. 

(2)  An  RC/RMC/RO  that  has  been  in 
existence  for  over  three  years  may  apply 
for  a  Basic  Grant  of  up  to  $100,000. 

(3)  An  RC/RMC/RO  selected  for 
funding  in  FYs  1988, 1989,  1990  or  1991 
that  received  less  than  the  statutory 
maximum  of  $100,000  may  apply  for  an 
Additional  Grant  not  to  exceed 
(including  previous  grants)  the  total 
statutory  maximum;  the  RC/RMC/RO 
will  receive  consideration  for  the 
additional  amount  based  on  the  Ranking 
Factors  contained  in  subheading  I.M.  in 
this  NOFA.  No  special  considerations 
will  be  given  to  previously  funded 
applicants. 

(4)  Projects  that  were  awarded  the 
maximum  total  amount  of  $100,000  in 
FYs  1988, 1989. 1990  or  1991  are  not 
eligible  to  apply. 

(5)  A  RC/RMC/RO  that  represents 
more  than  one  project  may  apply  on 
behalf  of  some  or  ail  of  the  projects  it 
represents.  In  that  case,  an  individual 
project  represented  by  the  council  may 
not  apply  for  technical  assistance 
funding  for  the  same  activities  that  are 
included  in  the  application  submitted  by 
the  larger  organization. 

(6)  A  city-wide/tribal-wide 
organization  (consisting  of  members 
from  RCs/RMCs/ROs  who  reside  in 
housing  projects  that  are  owned  and 
operated  by  the  same  PHA/IHA)  may 
represent  more  than  one  RC/RMC/RO 
within  a  PHA/IHA.  In  that  case,  an 
individual  project  represented  by  the 
city-wide/tnbal-wide  organization  that 
has  received  technical  assistance 
funding  in  a  previous  year  may  not 
receive  additional  funding  based  on  the 
application  submitted  by  the 
organization. 

Note:  HUD  shall  award  an  additional  five 
(5)  points  to  a  joint  application,  submitted 
either  by  RCs/RMCs/ROs  within  the  same 
PHA/IHA  or  by  a  separate  city-wide/tribal 
wide  organization  consisting  of  members 
from  more  than  one  RC/RMC/RO  who  reside 
in  housing  projects  that  are  owned  and 
operated  by  the  same  PHA/IHA.  These 
cooperating  resident  groups  should  have 
similar  program  objectives,  as  evidenced,  fur 
example,  by  shared  training  and  joint 
exploration  of  such  areas  as  feasibility  of 


resident  management  economic 
development,  and  homeownership. 

1.  Eligibility  of  RCs/RMCs/ROs  of 
Indian  Housing 

Resident  organizations  of  Indian 
housing  are  eligible  for  funds  under  this 
NOFA,  but  currently  are  required  to 
obtain  a  waiver  from  24  CFR  964  7, 
which  excludes  Indian  Housing 
Authorities  (IHAs)  from  the  definition  of 
Public  Housing  Agency.  This  exclusion 
precludes  participation  of  resident 
organizations  of  IHAs  under  part  964 
and  this  NOFA.  unless  a  waiver  of  th<it 
restriction  is  granted.  If  as  discussed 
under  heading  I.B.,  Statutory' 
Background,  of  this  NOFA.  the 
anticipated  final  comprehensive  rule 
revising  IHA  program  regulations 
becomes  effective  before  the  deadline 
date  for  applications  under  this  NOFA. 
and  contains  provisions  equivalent  to 
i  964.45,  the  waiver  requirement  will  not 
apply.  However,  in  order  to  ensure  the 
fullest  participation  by  RCs/RMCs/ROs 
of  Indian  housing  under  this  NOFA.  the 
Department  urges  Indian  housing 
applicants  to  submit  complete 
applications,  including  waiver  requests. 

The  Department  will  consider,  on  a 
case-by-case  basis,  requests  for  waivers 
for  the  exclusion  of  IHAs  from  the 
definition  of  PHA.  Requests  for  waivers 
must: 

(1)  Be  in  vn-iting,  state  good  cause,  and 
conform  with  the  regulator>  requirement 
for  waivers  contained  in  24  CFR  part 
999; 

(2)  Be  limited  to  instances  involving 
resident  organizations  of  IH^'^.s;  and 

(3)  Establish  that  the  entity  created  by 
residents  of  the  IHA  meets  the  definition 
and  requirements  of  a  RC/RMC/RO 
under  24  CFR  part  964  or  24  CFR  905.355, 
and  this  NOFA. 

Where  waivers  are  granted.  RCs/ 
RMCs/ROs  of  Indian  housing  shall  be 
subject  to  the  same  requirements,  rules, 
and  procedures  applicable  to  RCs/ 
RMCs  of  public  housing.  Should  the 
Department  succeed  in  removing  the 
regulatory  necessity  for  the  waiver 
before  the  application  deadline,  waiver 
requests  that  otherwise  may  have  been 
insufficiently  supported  will  not  be 
grounds  for  disqualifying  any 
application. 

Requests  for  waivers  should  be  signed 
by  an  authorized  officer  of  the  RC/ 
RMC/RO  and  submitted  with  the 
application  to  the  appropriate  HUD 
Office  of  Indian  Programs,  listed  in  the 
Appendix  to  this  NOFA. 

J  Eligible  Activities 

Activities  that  may  be  funded  and 
carried  out  by  an  eligible  RC/RMC/RO 


include  any  combination  of  but  are  not 
limited  to,  the  following: 

(1)  Determining  the  feasibility  of 
resident  management  for  a  specific 
project  or  projects; 

(2)  Training  of  residents  in  skills 
directly  related  to  the  operations  and 
management  of  a  project(8]  for  potential 
employees  of  a  RC/RMC/RO; 

Note:  By  law.  in  becoming  established,  a 
RC/RMC/RO  must  hire  a  quahfied  pubhc 
housing  management  specialist  (Consultant/ 
Trainer)  who  can  provide  needed  training 
and  other  support  to  assist  in  developing  a 
RC's/RMCs/RO's  capabilities  for  resident 
management,  and  who  can  perform  related 
technical  assistance  duties  as  may  be  agreed 
upon  in  connection  with  property 
management  functions.  This  requirement  is 
also  applicable  to  newly  formed  RCs/RMCs/ 
ROs  of  Indian  housing. 

The  Consultant/Trainer  may  be  a  private 
consultant,  a  nonprofit  conmiunity  agency  or 
university,  the  PHA/WA.  or  other  qualified 
entity.  The  RC/RMC/RO  may  select  one 
Consultant /Trainer,  or  one  for  each  of 
several  different  areas  of  expertise,  as  long 
as  there  is  continuity  and  movement  toward 
entering  into  a  dual  or  full  resident 
management  contract  with  the  niA/IHA. 

(3)  Training  of  Board  members  in 
community  organization.  Board 
development,  and  leadership; 

(4)  Training  of  residents  with  respect 
to  fair  housing  requirements; 

(5)  Funds  may  be  used  to  assist  in  the 
actual  creation  of  a  RC/RMC/RO.  such 
as: 

(a)  Consulting  and  legal  assistance  to 
incorporate  the  RC/RMC/RO; 

(b)  Preparing  by-laws  and  drafting  a 
corporate  charter 

(c)  Developing  performance  standards 
and  assessment  procedures  to  measure 
the  success  of  the  RC/RMC/RO; 

(d)  Assistance  in  acquiring  fidehty 
bonding  and  Insurance,  but  not  the  cost 
of  the  bonding  and  insurance;  and 

(e)  Assessing  potential  management 
functions  or  tasks  that  the  RC/RMC/RO 
might  undertake; 

(6)  Implementation  of  activities  by  a 
RC/RMC/RO  capable  of  performing 
functions  associated  with  the  operation 
and  maintenance  of  the  public/Indian 
housing  project(s).  Elxamples  of  eligible 
activities,  in  addition  to  those  cited  in 
paragraphs  (1)  through  (4)  of  this 
subheading,  are: 

(a)  Designing  and  implementing 
financial  management  systems  that 
include  provisions  for  budgeting, 
accounting,  and  auditing; 

(b)  Assisting  in  developing  and 
negotiating  management  contracts  and 
related  contract  monitoring  and 
management  procedures; 

(c)  Designing  and  implementing  a 
long-range  planning  system; 
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(d)  Designing  and  implementing 
personnel  policie*;  performance 
standards  for  meas'jring  staff 
productivity;  poUaes  and  procedures 
covering  organizational  structure, 
recordkeeping,  maintenance,  insurance 
occupancy,  and  management 
information  systems:  and  any  other 
recognized  functional  responsibilities 
relatLTg  to  property  management  in 
gpp.eral.  and  public/Indian  housing 
management,  in  particular; 

(e)  Identifying  the  social  support 
needs  of  residents,  and  the  securing  of 
that  support,  e.g..  health  clinics,  day 
care,  security,  etc.:  and 

(f)  Assessing  potenusl 
homeownership  opportunibes; 

(7)  Development  of  economic 
initiatives  to  increase  further  the  self- 
sufficiency  of  a  resident  management 
corporation  and  residents.  These 
activities  may  include; 

(a)  Preparation  of  market  studies, 
management  plans,  or  plans  for  a 
proposed  economic  development 
activity; 

(b)  Legal  assistance  in  establishing  a 
business  entity;  and 

(c)  Development  of  cooperative  food 
stores,  janitorial  and  maintenance 
service  firms,  etc.: 

[8)  Administrative  costs  necessary  for 
the  implementation  of  activities  outlined 
in  paragraphs  (1)  through  (7)  of  this 
subheading  are  eligible  costs  and  must 
clearly  support  activities  related  to  the 
goal  of  resident  management. 
Appropriate  administrative  costs 
include,  but  are  not  limited  to.  the 
following  items  or  activities: 

(a)  Telephone,  telegraph,  printing,  and 
sundry  and  non-dwelling  equipment 
such  as  office  supplies,  computer 
software  and  furniture.  In  addition,  a 
reasonable  portion  of  funds  may  be 
apphed  to  the  acquisition  of  hardware 
equipment  such  as  computers,  copying 
machines,  etc.,  unless  purchase  of  this 
equipment  can  be  made  from  a  RC's/ 
RMC's/RO's  operating  budget.  A  RC/ 
RMC/RO  must  justify  the  need  for  this 
equipment  in  relationship  to  its 
management  capability  and  the  level  of 
management  responsibilities: 

(b)  Approved  travel  specifically 
related  to  activities  for  the 
development/ training  and 
implementation  of  resident 
management,  including  conference  fees. 
related  per  diem  for  meals,  and 
miscellaneous  travel  expenses  for 
individual  RC/RMC/RO  staff  or  Board 
members; 

(c)  Child  care  expenses  for  individual 
RC/RMC/RO  staff  and  Board  members 
in  cases  where  residents  or  Board 
members  who  need  child  care  are 
involved  in  training-related  activities 


associated  with  the  development  of 
resident  management  entities.  Not  more 
than  two  percent  of  the  total  grant 
amount  (.02  times  the  grant  award 
amount)  may  be  used  for  expenses  to 
support  child  care  needs;  and 

(d)  Officers  and  members  of  the  newly 
created  resident  organizations  should 
not  receive  stipends  for  participating  or 
receiving  resident  management  trainins 
Stipends  will  be  approved,  subject  to  the 
availability  of  funds,  when  the  officers 
and  members  of  the  resident 
organization  are  close  to  (within  3-6 
months)  a  dual  management  contrar- 
with  the  PHA/IHA.  Generally,  no  more 
than  10%  of  the  grant  funds  should  be 
used  for  this  purpose:  and 

(9)  Capacity  building  and  training  Ij 
facilitate  resident  participation  in  the 
Comprehensive  Grant  Program. 

K.  Ineligible  Activities 

Inebgible  items  or  activities  include, 
but  are  not  limited  to.  the  following 

(1)  Entertainment.  Including 
associated  costs  such  as  food  and 
beverages,  except  normal  per  diem  for 
meals: 

(2)  Purchase  of  land  or  buildings  or 
any  improvements  to  land  or  buildings: 

(3)  Activities  not  directly  related  to 
resident  management,  e.g..  lead-based 
paint  testing  and  abatement,  and 
operating  capital  for  economic 
development  activities; 

(4)  Purchase  of  any  vehicle  (car,  van. 
etc.),  or  any  other  property  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $300  or  more  per 
item,  other  than  hardware  equipment 
described  in  paragraph  (8)(b)  under 
subheading  LJ.,  Eligible  Activities,  of 
this  NOFA  unless  approved  by  HUD: 

(5)  Architectural  and  engineering  fees; 

(6)  Payment  of  salaries  for  routine 
project  operations  such  as  security  and 
maintenance,  or  for  RC/RMC/RO  staff. 
except  that  a  reasonable  amount  of 
grant  funds  may  be  used  to  hire  a  person 
to  coordinate  the  resident  management 
grant  activities; 

(7)  Payment  of  fees  for  lobbying 
services; 

(8)  Any  fraudulent  or  wasteful 
expenditures  or  expenditures  otherwise 
incurred  contrary  to  HUD  program 
regulations  or  directives  will  be 
considered  ineligible  expenditures  upon 
appropriate  determination  by  audit  or 
HUD  Field  Office  staff;  and 

(9)  Any  activity  otherwise  eligible 
under  this  NOFA  for  which  funds  from 
any  other  source  are  being  provided  or 
are  requested  by  the  applicant. 

L.  Selection  Process 

Each  application  for  a  grant  award 
that  is  submitted  in  a  timely  mancer  to 


the  local  HUD  field  office  or.  in  the  case 
of  IHAs.  to  the  appropnate  HUD  Office 
of  Indian  Programs,  and  that  otherwise 
meets  the  requirements  of  this  NOFA. 
will  be  evaluated.  An  application  must 
receive  a  minimum  score  of  75  points  out 
of  the  maximum  of  105  points  available 
under  this  competition  to  be  ehgible  for 
funding  Grants  will  be  awarded  to  the 


.3ur  highest  ranked,  eligible  appHcations 
v\nthin  each  HUD  region  identified  in  the 
Appendix.  In  addition,  grants  will  be 
awarded  to  the  four  highest  ranked. 
pi:aibie  IHA  applications  on  a 
nationwide  basis.  Ail  of  the  remaming 
applications  will  then  be  placed  m 
:  vprall  nationwnde  rankmg  order,  with 
the  remaining  funds  granted  in  order  of 
rank  until  all  funds  are  awarded. 

M.  Ranking  Factors 

(1)  HUD  shall  award  an  additional 
five  (5)  points  to  a  joint  application  for  a 
Mini-Grant.  Basic  Grant,  or  Additional 
Grant  that  is  submitted  either  by  RCs/ 
RMCs/ROs  within  the  same  PHA/IHA 
or  by  a  separate  city-wide/tribal-wide 
ufganization  consisting  of  members  from 
more  than  one  RC/RMC/RO  who  reside 
in  housing  projects  that  are  owned  and 
operated  by  the  same  PHA/IHA.  These 
cooperating  resident  groups  should  have 
similar  program  objectives,  as 
evidenced,  for  example,  by  shared 
traininsj  and  joint  exploration  of  such 
areas  as  feasibility  of  resident 
management,  economic  development, 

and  homeownership. 
(2)  An  application  for  funding. 

whether  as  a  Mini-Grant,  a  Basic  Grant. 

or  an  Additional  Grant,  will  be  reviewed 

based  on  the  following  Rankmg  Factors 

(maximum  of  70  points): 

(a)  The  probable  effectiveness  of  the 

proposal  in  meeting  the  needs  of  the 

RC/RMC/RO  and  accomplishing  its 

overall  objectives  for  resident 

management  (30  points) 

•  A  high  score  (16-30  points]  is 
received  where  the  RC/RMC/RO 
provides  a  detailed  plan  clearly  showing 
proposed  methods  for  accomplishing  the 
overall  objectives  of  resident 
management; 

•  A  medium  score  (6-15  points)  is 
received  where  the  RC/RMC/RO 
provides  a  general  explanation  of 
proposed  methods  for  accomplishing 
resident  management:  and 

•  A  low  score  (0-5  points)  is  received 
where  proposed  methods  for 
accomplishing  the  objectives  of  resident 
management  are  unclear  or  are  not 
addressed. 

(b)  Evidence  of  support  by  project 
residents  for  the  activities  being 
proposed  (e.g..  RC/RMC/RO  Board 
resolution)  (16  points): 
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•  A  high  score  (10-18  points)  is 
received  where  the  RC/RMC/RO 
provides  documentation  that  shows 
support  of  the  proposed  activity  by  the 
residents,  evidenced  by  a  board 
resolution,  copy  of  the  charter,  ar'it'ips 
of  incorporation  or  by-laws: 

•  A  medium  score  (5-S  points  is 
received  where  the  RC/RMC/RO 
provides  documentation  that  is  limited 
to  petitions,  minutes  of  meetings,  or 
letters  of  support:  and 

•  A  low  score  (0-4  points)  is  received 
where  evidence  of  resident  support  is 
not  provided,  even  if  resident  support  is 
mentioned. 

(c)  Evidence  that  the  RC/RMC/RO 
has  the  support  of  the  State/local/ 
county/tribal  government,  community 
organizations,  or  other  public/private 
sector  groups.  Maximum  point  value  is 
given  where  the  support  letters  contain 
commitments  of  support  such  as 
financial  assistance,  technical 
assistance,  on-the-job  training,  or  other 
tangible  support  (7  points): 

•  A  high  score  (5-7  points)  is  received 
where  the  RC/RMC/RO  provides  copies 
of  letters  from  more  than  three  entities 
(e.g..  State/local/county /tnbal 
government,  community  organizations, 
and  other  public/private  sector  groups; 

•  A  medium  score  (2-4  points)  is 
received  where  the  RC/RMC/RO 
provides  letters  from  two  or  three 
entities:  and 

•  A  low  score  (0-1  point)  is  received 
where  the  RC/RMC/RO  provides  a 
letter  from  only  one  entity  or  was 
unable  to  obtain  any  letters  of  support, 

(d)  Evidence  that"the  RC/RMC/RO 
has  a  strong  partnership  with  the  PHA/ 
IHA  and  has  obtained  a  commitment 
from  the  PHA/IHA  to  provide  technical 
assistance,  on-the-job  training,  or  in- 
kind  services  to  the  resident 
organization  (7  points): 

•  A  high  score  (S-7  pomts)  is  received 
where  the  RC/RMC/RO  provides  a  copy 
of  a  letter  from  the  PHA/IHA  that 
indicates  there  is  a  cooperative 
relationship  and  a  commitment  from  the 
PHA/IHA  to  provide  support,  i.e., 
technical  assistance,  on-the-job  training, 
or  in-kind  services  to  the  resident 
organization; 

•  A  medium  score  (2-4  points)  is 
received  where  the  RC/RMC/RO 
provides  a  copy  of  a  letter  from  the 
PHA/IHA  that  indicates  its  support  for 
the  resident  organization,  but  does  not 
commit  to  providing  tangible  support  to 
the  resident  organization;  and 

•  A  low  score  (0-1  point)  is  received 
where  the  RC/RMC/RO  does  not 
provide  a  letter  from  the  PHA/IHA, 
even  if  PHA/IHA  support  is  mentioned. 

(e)  Capability  of  handling  financial 
resources  (demonstrated  through 


previous  experience,  adequate  financial 
control  procedures,  etc.).  or  an 
explanation  of  how  such  capability  will 
be  obtained  (10  points): 

•  A  high  score  (7-10  pcir.'s'  is 
received  where  the  RC/RMC,KO 
provides  evidence  of  having  over  3 
years  of  expenence  in  handling  financial 
resources  and  has  adequate  accounting 
procedures  m  place,  or  lacks  experience 
but  has  provided  an  acceptable  plan  for 
handling  financial  resources; 

•  A  medium  score  (3-6  points)  is 
received  where  the  RC/RMC/RO 
provides  evidence  of  having  less  than  3 
years  of  expenence  in  handling  financial 
resources,  or  has  provided  a  plan  for 
developing  financial  controls  that  is  not 
quite  adequate;  and 

•  A  low  score  (0-2  points]  is  received 
where  the  RC/RMC/RO  has  little  or  no 
experience  in  handling  financial 
resources,  has  an  unacceptable  plan  for 
handling  financial  resources,  or  has 
failed  to  address  the  issue. 

(3)  Additional  points  to  be  awarded 
en  each  application  for  funding  will  be 
based  on  the  following  criteria, 
according  to  whether  the  application  is 
for  a  Mini -Grant,  a  Basic  Grant,  or  an 
Additional  Grant  (maximum  of  30 
points): 

(a)  The  additional  criterion  applicable 
to  the  review  of  an  application  for  a 
Mini-Grant  is  the  extent  and  quality  of 
the  RC's/RMC's/RO's  experience  in 
community  organization  and  in 
prom.oting  tenant  participation  in 
meeting  the  needs  of  the  project 
residents.  The  expenence  and  success  of 
individual  board  members  will  be 
evaluated  (30  points); 

•  A  high  score  (16-30  points)  is 
received  where  a!  least  two  individual 
membf  rs  of  the  RC/RMC/RO  indicate  2 
to  3  yf  ars  of  experience  in  community 
organization  and  m  promoting  tenant 
participation  in  addressing  the  social 
services  needs  of  the  project  residents, 
and  have  brought  about  a  positive 
c:hange  at  the  project: 

•  A  medium  score  (6-15  points)  is 
received  where  at  least  one  individual 
member  of  the  RC/RMC/RO  indicates 
1-2  years  involvement  in  community 
organization  and  promoting  tenant 
participation,  and  has  showTi  some 
interest  in  or  has  attempted  to  address 
the  social  services  and  other  needs  of 
:he  residents,  and 

•  A  low  score  (0-5  points)  is  received 
where  no  member  of  the  RC/RMC/RO 
can  indicate  at  least  1  year  of 
expenence  or  the  members  have  few 
accomplishments  m  community 
organization,  promoting  tenant 
participation,  or  addressing  the  social 
services  needs  of  the  project  residents. 


(b)  The  additional  criterion  applicable 
to  the  review  of  an  application  for  a 
Basic  Grant  is  the  amount  of  experience 
in  community  organization  and  the 
success  of  the  RC/RMC/RO  in 
promoting  tenant  participation  in 
meeting  the  social  services  and  other 
needs  of  the  project  residents  [30 
points): 

•  A  high  score  (16-30  points)  is 
received  where  the  RC/RMC/RO  has 
been  continuously  involved  for  over  3 
years  in  community  organization  and 
promoting  tenant  participation  in 
addressing  the  social  services  needs  of 
the  project  residents,  as  evidenced  by 
nearby  community  services,  e.g.,  day 
care,  drug  treatment  programs,  health 
care,  educational  programs; 

•  A  medium  score  (6-15  points)  is 
received  where  the  RC/RMC/RO  has 
been  in  existence  for  over  three  years, 
has  some  experience  in  community 
organization  and  tenant  participation, 
and  has  shown  some  interest  in  or  has 
attempted  to  address  the  social  services 
and  other  needs  of  the  project  residents: 
and 

•  A  low  score  (0-5  points)  is  received 
where  the  RC/RMC/RO  has  been  in 
existence  for  over  three  years,  but  has 
httle  experience  or  few 
accomplishments  in  community 
organization. 

(c)  The  additional  criterion  applicable 
to  the  review  of  an  application  for  an 
Additional  Grant  is  a  record  of 
demonstrated  measurable  achievements 
in  specified  activities  of  the  HUD- 
approved  Work  Plan  previously  funded 
(30  points): 

•  A  high  score  (16-30  points)  is 
received  where  the  RC/RMC/RO  has 
initiated,  conducted,  and  completed 
tasks  in  the  Work  Plan,  or  has  made 
measurable  progress  in  accomplishing 
the  tasks; 

•  A  medium  score  (6-15  points)  is 
received  where  the  RC/RMC/RO  has 
initiated  some  tasks  in  the  Work  Plan, 
but  there  are  substantial  delays  in 
implementing  the  planned  tasks;  and 

•  A  low  score  (0-5  points)  is  received 
where  the  RC/RMC/RO  has  made  little 
progress  in  carrying  out  the  Work  Plan 
tasks. 

N.  PHA/IHA  Notification 

HUD  will  send  a  notification  to 
PHAs/IHAs  associated  with  the 
applications  selected  for  funding. 

//.  Application  Process 

A.  Actions  Preceding  Application 
Submission 

Consistent  with  this  NOFA.  HUD  may 
direct  a  PHA/IHA  to  notify  its  existing 
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BC<  =  -''RMCfsi/RO(s)  of  this  funding 
opn.jrunitv   It  !9  important  for  rpiidpnfs 
to  be  ad\^spc!  'hat  even  in  tSe  absenro 
of  a  RC/RMC'RO  the  opp<jrtunity 
exists  to  establish  a  RC,  RMC  RO  If  no 
RC/RMC/RO  exjsts  for  any  of  the 
proiects.  HUD  pncourages  a  t^lA/IHA 
to  post  this  SOFA  m  a  prommen- 
location  within  the  PHA  s  IhlA^  ma.n 
office,  as  well  as  in  each  proiec 

B.  Application  Development  and 
Submission 


t  ottice. 


1 1  ^  An  a 


pplication  kit  is  required  as 


tne  fornidi  submission  to  apply  for 
fundung.  The  kit  includes  information  on 
the  preparation  of  a  Work  Plan  and 
Budijet  for  activities  proposed  by  the 
applicant.  An  application  may  be 
obtained  by  writing  the  Resident 
Initiatives  aearinghouse.  Post  Office 
Box  6091.  Rockville,  MD  20650.  or  by 
calling  the  toll  free  number  1-800-955- 
2232.  Requests  for  application  kits  must 
include  your  name,  mailing  address 
(including  zip  code),  telephone  number 
(including  area  code),  and  should  refer 
to  document  FR-3151.  Applications  may 
be  requested  beginning  April  14, 1992. 
An  RC/RMC/RO  shall  prepare  and 
SLibm.t  the  application  to  the  local  HUD 
field  office  or,  in  the  case  of  DiAs.  to  the 
appropriate  HUD  Office  of  Indian 
Programs  (together  with  its  request  for  a 
waiver),  listed  in  the  Appendix  to  this 
NOFA 

(2)  Preparation  The  apphration  must 
contain  the  foilowrnnR  mformanon:  ^ 
fa)  Name  and  address  of  the  RC' 
RMC/RO.  Name  and  title  of  the  board 
members  of  the  RC; RMC/RO  and  date 
of  the  last  election.  .A  copy  of  the  RCs/ 


RMC's/RO's  organizational  documents 
i.e..  charter  articles  of  tncc-poratton  (if 
incorporated),  and  by-laws  Same  and 
phone  numoer  of  contact  pers<in  I'.n  the 
event  further  mformation  or  cianficauon 
is  needed  during  the  application  review 
process). 

(b)  Name,  address  and  phone  number 
cf  the  Public  Housing  Agency  fPHA)/ 
Indian  Housmg  Autnonty  (IHA) 
responsible  for  me  projectisj  to  wnich 
mquines  may  bf  addressed  concerning 
the  application. 

(c)  A  narrauve  statement  of  the 
proposed  activities,  addressing  the 
following  issues: 

(i)  A  discussion  of  the  need  for  the 
proiect(8)  and  overall  group  objectives 
for  resident  management,  and  how  the 
proposed  acUviiies  will  meet  the  needs 
of  the  RC/RMC/RO 

(ii)  Amount  of  funds  requested  and  an 
explanation  of  how  the  fundi  will  be 
used,  if  approved,  to  determine 
feasibility  of  resident  management  and 
promote  the  formation  and  development, 
or  implementation  and  operation,  of 


resident  management  entities  Time 
frames  for  completion  of  proposed 
activities  must  be  incloded; 

(iii)  A  discussion  of  the  expenence  of 
the  RC/RMC/RO  and  individual  board 
members  in  community  activities,  and 
actions  taken  in  meeting  the  nefds  of 
the  project  residents: 

(iv)  A  descnptioo  of  the  protect 
fmancial  accounting  procedures  that  are 
available,  or  plans  to  develop  these 
procedures,  to  ensure  that  funds  are 
properly  Bp«it; 

(v)  An  explanation  of  how  the 
proposed  activities  will  enhance  the 
management  effectiveness  or  the  scope 
of  functions  managed  by  a  RC/RMC/ 
RO.  if  applicable,  along  with  a 
description  of  staffing  plans; 

(vi)  An  explanation  of  the  RCs/ 
RMC's/RO's  progress  in  carrying  out 
any  Work  Plan  previously  approved  by 
HUD  (applicable  to  RCs/RMCs/ROs 
funded  in  FYs  1988, 198a  1990.  and 

1991);  ,        , 

(vii)  A  description  of  other  funding  the 
RC/RMC/RO  has  received  for  activities 
related  to  resident  management,  arvd.  if 
appropriate,  how  the  requested  funding 
will  complement  ongoing  activities; 

(viii)  A  discussion  of  me  extent  to 
which  the  State/local  government. 
PHA/IHA.  community  organizations, 
and  private  sector  support  the  activities 
outlined  in  the  proposal,  including 
throu^  provision  of  financial  resources, 
technical  assistance,  or  other  support: 

(ix)  A  description  of  the  extent  to 
which  the  residents  of  a  project  support 
the  proposed  activities;  and 

(x)  A  discussion  of  how  the  proposal 
specifically  meets  the  Ranking  Factors 
listed  in  this  NOFA; 

(d)  The  name  of  the  project(s)  for 
which  the  funds  are  proposed  to  be 
used,  the  number  of  units,  a  brief 
description  of  the  project  occupancy 
type  (family  or  elderly),  the  number  of 
buildings,  housing  type  (high-nse,  low- 
rise,  walk-up.  etc),  and  the  physical 
condition  of  the  project  (interior/ 
exterior); 

(e)  A  budget,  with  suppoiiing 
justification  and  documentation;  Work 
Plan:  and  Implementation  Schedule  The 
schedule  for  completion  of  all  activities 
shall  not  exceed  two  years; 

(f)  The  appKcation  must  Ite  sianed  by 
an  authorized  member  of  the  board  of 
the  RC/RMC/RO  and  must  include  a 
resolution  ft-om  the  RC/RMC/RO  statins 
that  it  agrees  to  comply  with  the  tenrs 
and  conditions  etUblished  under  this 
program  and  under  24  CFR  pan  964  (for 
Public  Housing)  and  24  CFR  905  355  (for 
Indian  Housing): 

(g)  Assurances  that  the  RC/RMC/RO 
will  comply  with  all  applicable  Federal 
laws.  Executive  Orders,  regulations,  and 


policies  governing  this  program, 
including  all  applicable  civil  rights  laws. 
reaulations,  and  program  requirements. 

(3)  Supphmenting  Applications,  (a) 
HUD  is  in  full  support  of  a  cooperative 
relationship  between  a  resident 
organization  and  its  PHA/IHA.  A 
resident  organization  is  urged  to  involve 
its  PHA/IHA  in  the  application  planning 
and  submission  process.  This  can  be 
achieved  through  meetings  to  discuss 
resident  concerns  and  objectives,  and 
how  best  to  transfer  these  objectives 
into  activities  In  the  application.  The 
RC/RMC/RO  is  also  encouraged  to 
obtain  a  letter  of  support  from  the  PHA/ 
IllA  indicating  to  what  extent  it 
supports  the  proposed  activities  and 
would  provide  technical  assistance.  An 
applicant  may  receive  the  maximum 
point  value,  as  appropriate  under 
Ranking  Factor  2(d)  in  subheading  I.M  of 
this  NOFA.  where  there  is  evidence  of  a 
strong  partnership  between  the  RC/ 
R.MC/RO  and  PH.A/IHA  and  a 
commitment  by  the  PHA/IHA  to  provide 
technical  assistance,  on-the-job  training, 
or  in-kind  services  to  the  resident 
organization. 

(bl  A  RC/RMC/RO  is  encouraged  to 
include  an  indication  of  support  by 
project  residents  (e.g.,  RC/RMC/RO 
Board  resolution  copies  of  minutes. 
letters,  petition,  etc.);  the  neighboring 
comm'jnity;  and  local  public  or  private 
organizations,  including  State  and  local 
government  entities  responsible  for 
activities  relating  to  resident 
management  or  economic  development 
initiatives.  A  RC/RMC/RO  should  also 
include  evidence  of  the  extent  of  support 
committed  to  the  program.  HUD  will 
give  the  maximum  pomt  value,  as 
appropriate  under  Ranking  Factor  2(c)  in 
subheaading  LM  of  this  NOFA  to  an 
applicant  that  obtains  commitments  of 
support  from  these  organizations, 
including  fmancial  assistance,  technical 
assistance,  or  other  tangible  support. 
Copies  of  letters  of  support  or  other 
evidence  of  support  should  be  included 
with  the  application. 

(4)  Submission.  The  original  and  2 
copies  of  the  Application  must  be 
submitted.  The  Appendix  lists  addresses 
of  HUD  Field/Indian  Offices  that  will 
accept  the  completed  application. 

The  application  must  be  physically 
received  by  HUD  by  no  later  than  the 
deadline  date  and  time  listed  in  the 
application  kit  In  the  interest  of  fairness 
to  all  competing  appUcants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  eariy  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
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eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems.  HUD  will  date-stamp 
incoming  applications  to  evidence 
(timely  or  late)  receipt,  and,  upon 
request  provide  an  acknowledgement  of 
receipt.  Facsimile  and  telegraphic 
applications  are  not  authorized  and 
shall  not  be  considered. 

HUD  also  encourages  an  applicant  to 
submit  a  copy  of  the  application  to  the 
PHA/IHA  for  the  jurisdiction  in  which 
the  RC/RMC/RO  is  located. 

///.  Checklist  of  Application  Submission 
Requirements 

The  Application  Kit  will  contain  a 
checklist  of  all  application  submission 
requirements  to  complete  the 
application  process. 

A.  Training  Requirements 

(1)  Grantees  are  required  to  have 
training  in  the  following  areas 

(a)  HUD  regulations  and  policies 
governing  the  operation  of  low-income 
public  housing,  including  24  CFR  part 
900  series  and  the  Fair  Housing  Act 
implementing  regulations  at  24  CFR  part 
100: 

(b)  Financial  management,  including 
budgetary  and  accounting  principles  and 
techniques,  in  accordance  with  Federal 
guidelines,  including  OMB  Circulars  A- 
110  and  A-122.  which  contHsn  Federal 
administrative  requirements  for  grants, 
and  OMB  Circular  A-133,  relating  to 
audit  requirements  for  non-profit 
organizations; 

(c)  Capacity  building  to  develop  the 
necessary  skills  to  assume  management 
responsibilities  at  the  project,  and 

(d)  Property  management  (excludes 
grantees  applying  for  a  mini-grant) 

(2)  Each  grantee  must  ensure  that  this 
training  is  provided  by  a  qualified 
housing  management  specialist 
(Consultant/Trainer),  the  PHA-IHA,  or 
other  sources  knowiedgeahip  about  the 
program. 

B  OMB  Procurement  Requirements 

(1)  The  RC/RMC/RO  must  follow 
Circular  A-110.  Uniform  Administrative 
Requirements  for  Grants,  and  other 
agreements  with  recipients  of  Federal 
funds.  Attachment  O  of  OMB  Circular 
A-110  prescribes  standards  and  policies 
essential  to  the  proper  execution  of 
procurement  transactions,  including 
standards  of  conduct  for  RC/RMC/RO 
employees,  officers,  or  agents  engaged 


in  procurement  actions  to  avoid  any 
conflict  of  interesL 

(2)  A  RC/RMC/RO  may  use  two 
methods  in  obtaining  consultant 
services: 

(a)  A  "full  service"  approach  ma)  be 
used  where  the  RC/RMC/RO  sohcit.si 
competitive  proposals  for  assisting  in 
the  preparation  of  the  application /Work 
Plan  and  Budget,  with  inclusion  of  the 
consultant  work  if  the  RC/RMC/RO  is 
selected  to  receive  a  grant.  The 
evaluation  cntena  in  the  soliatation 
must  address  the  qualifications  and 
experience  of  prospective  consultants 
for  all  tasks.  (The  contract  may  stipulaip 
that  in  the  event  that  the  application  is 
not  approved,  the  consultant  is  not 
entitled  to  any  payment.),  and 

(b)  Separation  of  Application 
Preparation  from  Consultant  Work  Aftf-r 
Grant  Award.  This  approach  allows  a 
RC/RMC/RO  to  solicit  competitivf 
proposals  and  contract  with  a 
Consultant-Trainer/ Housing 
Management  Specialist  for  the 
development  of  an  application  fur 
technical  assistance  funding.  If  the  kC/ 
RMC/RO  is  selected  for  funding,  the 
Consultant-Trainer/ Housing 
Management  Speaalist  must  compete 
along  with  other  prospective  Consultant- 
Trainer/ Housing  Management 
Speciahstfi  through  an  open  and  free 
procurement  process  for  a  training  and 
technical  assistance  contract  This  wih 
eliminate  any  unfair  competitive 
advantage  attained  by  the  Consultant- 
Trainer/Housing  Management  Specialist 
who  was  awarded  a  contract  for  the 
development  of  the  application/ Work 
Plan  and  Budget. 

IV.  Corrections  to  Deficient 

Apphcations 

Applicants  will  not  be  disqualified 
from  being  considered  for  funding 
because  of  technical  deficiencies  in  their 
application  submission,  e.g..  incorrect 
computations,  inte.'nal  inconsistencies, 
or  incomplete  execution  of  the 
application  ffUD  will  notify  an 
applicant  in  writing  of  any  technical 
deficiencies  m  the  application.  Any 
deficiency  capable  of  cure  wi!!  involve 
unl_\  Items  not  necessary  for  HUD  t(.'> 
assess  the  merits  of  an  application 
against  the  Ranking  Factors  specified  in 
this  NOFA,  The  applicant  must  submit 
corrections  within  14  calendar  days 
from  the  date  of  HUD's  letter  noufyin^ 
the  applicant  of  any  technicai 
deficiency. 


After  the  appiir-ation  due  date  has 

expired,  applicants  will  not  have  an 
opportunity  In  sulin:;'  ;ndependently 
iriiformi-ition  (••:,: ':fi;  \n)m  the 
Applirjition  kit  that  direcdy  relates  to 
the  cvaluniion  fbctors  rontained  in  the 
subheadiriji;    V..a:\t.:ng  !a;,!;)rs'"  of  this 
NOFA  so  as  to  enhance  the  merits  of  the 
application. 

V  Other  Matters 

:\   }-'i'eao,n  of  in,fiirmation  Act 

Applications  suVmitted  in  response  to 
this  NOFA  are  subject  to  disclosure 
under  the  Freedom  of  Information  Act 
(FOIA).  To  assist  the  Department  in 
determining  whether  to  release 
information  contained  in  an  application 
in  the  event  a  FOIA  request  is  received. 
an  applicant  may,  througii  clear 
earmarking  or  otherwise.  Indicate  those 
portions  of  its  application  that  it 
believes  shouic  m  ;  'c  disclosed.  The 
applicant  8  views  will  bf  ,.:»>■:'.  solely  to 
aid  the  DeparTrncnt  m  prei).ir:r.>,  I's 
response  to  a  V"0].\  rrmirst  hi/VM'A  !■  • 
the  Department  is  :••<•    red  by  the  FOIA 
to  make  an  lnd(pt  n  1.  ;  t  evaluation  of 
the  information. 

HUD  suggests  that  an  applicant 
provide  a  basis,  when  possible,  for  its 
belief  that  confidential  treatment  is 
appropriate;  general  assertions  or 
blanket  requests  for  confidentiahty, 
without  more  information,  are  of  limited 
value  to  the  Department  In  making 
determinations  mncfrriing  the  release  of 
information  under  tuLV.  The 
Department  is  required  to  segregate 
discJosabie  information  from  non- 
disclosable  items,  so  an  applicant 
should  be  careful  to  identify  each 
portion  of  the  application  for  which 
confidential  treatment  is  requested. 

The  Department  emphasizes  that  the 
presence  or  absence  of  comments  or 
t-'irmarking  regarding  (xinfidt-niiHi 
information  will  have  no  U<-ari:is!  on  the 
evaluation  of  apphcatior.v  Sii.'ir  ittedin 
response  to  this  solicitation. 

B.  Paperwork  Burden 

The  collection  of  information 
requirements  contained  in  this  NOFA 
have  been  approved  by  OMB  review 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501 -3S20),  and  assigned 
OMB  control  nun^.b.  r  ■:n~'  •n:?"  The 
Department  has  driirrii  iifd  ihrti  the 
followmR  prov  ]i,t')r.».  iion'fi"^  information 
collection  rcquiremenis. 
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TablUV'ON  op  Annual  REPORTING  BURDEW-APPUCATION  FOR  FISCAL  YEAR  1992  FuNDS  FOR  PUBLIC  HOUSING  RESIDENT 

Management  Technical  Assistance 


Oescripfion  al  information  collectiod 

Sections  o( 
NOFA 

SH8Ct6d 

Nombar  Of 
respondents 

Total  of 
respCTses 

Hours 

annual 

responses 

t 

Per 
response 

Total  hours 

Applicaoon  devdopmeot  and  submission — 

LM.  n.B 

150 

1 

150 

" 

2,400 

C.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(b)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
'his  rule  relate  only  to  technical 
assistance  and,  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

D.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  notice,  as  those 
policies  and  programs  related  to  family 
concerns. 

E.  Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  on  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
Order.  The  NOFA  will  fund  technical 
assistance  and  activities  for  the  resident 
management  of  public  housing.  It  will 
have  no  meaningful  impact  on  States  or 
their  political  subdivisions. 

F.  Documentation  and  Public  Access 
Requirements;  Apphcant/Recipient 
Disclosures:  HUD  Reform  Act 

Documentation  and  public  access 
requirements.  Pursuant  to  section  102  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3537a)  (HUD  Reform  Act),  HUD 
will  ensure  that  documentation  and 
other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the 


basis  upon  which  assistance  was 
provided  or  denied.  This  material, 
including  any  letters  of  support,  will  be 
made  available  for  public  inspection  for 
a  five-year  period  beginning  not  less 
than  30  days  after  the  award  of  the 
assistance.  Material  will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition.  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  quarterly  Federal 
Register  notice  of  all  recipients  of 
HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published  in 
the  Federal  Register  on  January  16. 1992 
(57  FR  1942).  for  further  information  on 
these  documentation  and  public  access 
requirements.) 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  generally  less  than 
three  years.  All  reports — both  applicant 
disclosures  and  updates —  will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  (See  24 
CFR  subpart  C.  and  the  notice  published 
in  the  Feideral  Register  on  January  16, 
1992  (57  FR  1942).  for  further  information 
on  these  disclosure  requirements.) 

G.  Prohibition  Against  Advance 
Information  on  Funding  Decisions 

Section  103  of  the  HUD  Reform  Act 
proscribes  the  communication  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that 
information  during  the  selection  process 
for  the  awa!"d  of  assistance.  HUD's 
regulation  implementing  section  103  is 
codified  at  24  CFR  part  4  (see  56  FR 
22088,  May  13. 1991).  In  accordance  with 
the  requirements  of  section  103.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  restrained  by  24 
CFR  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 


concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4-  Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  70&-3815.  (This  is  not  a  toil-free 
number.) 

H.  Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  112  of  the  HUD  Reform  Act 
added  a  new  section  13  to  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U  SC  3531  et 
seq.).  Section  13  contains  two  provisions 
dealing  with  efforts  to  influence  HUD's 
decisions  with  respect  to  financial 
assistance.  The  first  imposes  disclosure 
requirements  on  those  who  are  typically 
involved  in  these  efforts — those  who 
pay  others  to  influence  the  award  of 
assistance  or  the  taking  of  a 
management  action  by  the  Department 
o/irf  those  who  are  paid  to  provide  the 
infiuence.  The  second  restncts  the 
payment  of  fees  to  those  who  are  paid  to 
influence  the  award  of  HUD  assistance, 
if  the  fees  are  tied  to  the  number  of 
housing  units  received  or  are  based  on 
the  amount  of  assistance  received,  or  if 
they  are  contingent  upon  the  receipt  of 
assistance. 

Section  13  was  implemented  by  f!n:jl 
rule  published  in  the  Federal  Register  on 
May  17,  1991  (.56  FR  22912).  If  readers 
are  involved  in  any  efforts  to  influence 
the  Department  in  these  ways,  they  are 
urged  to  read  the  final  rule,  particularly 
the  examples  contained  in  Appendix  A 
of  the  rule. 

Any  questions  about  the  rule  should 
be  directed  to  the  Office  of  Ethics,  room 
2158.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Washmgotn,  DC  20410-3000  Telephone: 
(202)  708- ,3815:  TDD:  (202)  -08-1112. 
(These  are  not  toil-free  numbers.)  Forms 
necessary  for  compliance  with  rule  may 
be  obtained  from  the  local  HUD  office. 

I  Dr-]g  Free  Workplace  Certification 

The  Drug-Free  Workplace  Act  of  1988 
(42  U.S.C.  701)  requires  grantees  of 
federal  agencies  to  certify  that  they  will 
provide  drug-free  workplaces.  Each 
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potential  recipient  unde.  this  NOFA 
must  certify  that  if  will  comply  with 
drug-free  workplace  requirements  in 
accordance  with  the  act  and  with  FilJD's 
rules  at  24  CFR  part  24,  subpart  F, 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domeshc 
A.ssistance  program  numtjer  is  14.853. 

Authority:  42  U  S  C.  1437r,  42  U  S.C. 
3535{d) 

Dated  April  7,  1992 

loseph  G.  Schiff, 

Ass:stant  Secretary  for  PuhJ'r  and  Indian 
Housing. 

Appendix — Names,  Addresses,  and 
Telephone  Numbers  of  HUD  Regional 
and  Field  Offices  and  Offices  of  Indian 
Programs  Accepting  Applications  for 
Resident  Management  Technical 
Assistance 

Region  I 

Jurisdiction:  Connecticut,  Maine, 
Massachusetts,  New  Hampshire, 
Rhode  Island.  Vermont 

Boston.  Massachusetts  Regional  Office 

Regional  Administrator,  Regional 

Housing  Commissioner,  HUD — Boston 
Regional  Office.  Thomas  P,  O'Neill,  Jr. 
Federal  Building.  10  Causeway  St  , 
room  375,  Boston.  MA  02222-1092. 
(617)  565-5234  (FTS)  835-5234. 

Hartford,  Connecticut  Office 

Manager.  HUD— Hartford  Office.  3iO 
Main  St.,  Hartford,  Connecticut  QiAW^ 
1860,  (203)  240-i523,  (FTS)  244-4523. 

Manchester.  New  Hampshire  Office 

Manager,  HUD — Manchester  Office, 
Norris  Cotton  Federal  Building,  275 
Chestnut  St.,  \!anchestpr  New 
Hampshire  03101-248".  1603]  666-"681. 
(FTS)  834-7681. 

Providence,  Rhode  Island  Office 

Manager  HUD — Providence  Office.  330 
!ohn  O  Pdstore  Federal  Building  A 
VS.  Post  Office— Kennedy  Plaza, 
iVovidence.  Rhode  Island  02903-178,5 
(401)  528-5351,  (FTS)  838-5351 

Region  II 

lurisdiction:  New  York,  New  Jersey, 

New  York  Regional  Office 

Regional  Administrator.  Regional 
Housing  Commissioner,  HUD — New 
York  Regional  Office.  26  Federal 
Piaza.  New  York,  New  York  10278- 
0068,  (212)  264-8068.  (FTS)  264-8068 

Buffalo.  New  York  Office 

Manager  HUD— Buffalo  Office, 
Lafayette  Court,  5th  Fl,.  465  Mam 
Street,  Buffalo,  New  York  14203-1^80 
(716)  846-5755,  (FTS)  437-5'33, 


Newark.  New  Je.'sey  Office 

Manager.  HUD — Newark  Office 

Militar>'  Park  Building,  60  Park  Place. 
Newark,  New  Jersey  O7102-55O4.  (201) 
H"7-1662.  [FTSI  349^1814 

Region  III 

Jarhsdiction.  Pennsylvania,  \\  ashuigton, 
DC  Mar>land,  Delaware  Vi.-ginia, 
West  Virginia 

Philadelphia,  Pennsylvania  Regional 
Office 

Regional  Administrator,  HUD — 
Philadelphia  Regional  Office,  Liberty 

Square  Building,  105  South  7th  St., 
Philadelphia.  Pennsylvania  13106- 
3392,  (215)  5o:'-2560"  (FTS)  59"-2567. 

Washm^'ton.  DC  Office 

Manager.  HUD — Washir;gton  Office. 
Union  Center  Plaza.  Phase  II.  820  First 
St.  NE,,  suite  300,  Washington.  DC 
20002-4.502,  (2021  2-.5-9200,  (FTSI  2"^- 
9206. 

Baltimore,  Maryland  Office 

Manager.  HUD— Bait iir- re  OfHce.  10 
North  Calvert  St.,  3rd  R..  oil'uraore. 
Maryland  21202-1865,  (301)  962-2121. 
(FTS) 922-3047, 

Pittsburgh,  Pennsylvania  Office 

Manager,  HUD— Pittsburgh  Office.  412 
Old  Post  Office  Courthouse  Building. 
"th  Ave,  &  Grant  St..  Pittsburgh. 
Pennsylvania  1521»-1906.  (412)  644- 
6428,  (FTS)  722-6388. 

Richmond,  Virginia  Office 

Manager,  HUD — Richmond  Office,  400 
North  8th  St..  Richmond,  Virginia 
23240,  (804)  771-2721.  (FTS)  925-2721. 

Charleston,  West  Virginia  Office 

Managers, 

HUD— Charleston  Office.  405  Capitol 
St.,  suite  708,  Charleston,  West 
Virginia  25301-1795.  (304)  347-7000, 
(FST)  930-7036. 

Region  IV 

!:insdiction  .Alabama.  Florida.  Georgia. 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee. 
Caribbean,  Virgin  Islands 

Atlanta,  Georgia  Regional  Office 

Regional  Administrator,  Regional 
Housing  Commissioner.  HIT) — 
Atlanta  Regional  Office.  Richard  B. 
Russell  Federal  Building.  75  Spring  S' 
SW,.  Atlanta,  Georgia  30303-33B8 
(404)  331-5136,  (FTS)  841-513f- 

Birmingham,  Alabarr.a  0'^:ce 

Manager,  HL'D— Birmingham  Office,  800 
Beacon  Parkway  West  suite  300, 
rtirmmgham,  Alabama  3520*^3144 
(205)  731-161"   (FTSl  22'1-1617. 


Louisville,  Kentucky  Office 

NVdnager.  Hi'I..)— 'Ixiuifiviiie  Office.  601 
W.  BrottdwH)    I"  0  Ii(-».  1;>44 
Louisville  k.riu.»>  4(t.;in   i<>44,  (502] 
582-5251.  fFT'^i  ~.h: s::.si 

Jackson,  Mississippi  Office 

Manager,  HUD— Jackson  Office.  Dr 
A.H.  McCoy  Federal  Building,  100 
West  Capitol  St..  room  910.  Jackson. 
Mississippi  39289-1096,  (601)  965-4738. 
(FTS)  490-4738. 

Greensboro,  North  Carolina  Office 

Manager.  Hl'D--^  .r<-MiMii:i:  ...  i.  tifice.  415 
North  Edgewt)' i;]  S"    (,'eer.!<*i  iro. 

North  Carolina  :  ■+i''j ,ni:r.  (."JiQ)  333- 

5361.  (FTS)  69&-5383. 

Caribbean  Office 

Manager  HUD-<  ,4-h"i„.,,o  ( >f'  .^e.  San 
Juan  Center.  IMi  Car'.cs  L,  Chardon 
Ave.,  San  Juan.  Puerto  Rico  00918- 
1804,  (809)  766-5201.  (FTS)  498-5201. 

Columbia,  South  Carolina  Office 

Manager,  HUD — Columbia  Office.  Strom 
Thurmond  Federal  Building,  1835-45 
Assembly  St.,  Columbia.  South 
Carolina  29201-2480.  (803)  765-5592. 
(FTS)  677-5592. 

Knoxville,  Tennessee  Office 

Manager.  HUD — Knoxville  Office.  John 
J.  Duncan  Federal  Building,  710  Locust 
St..  SW..  Knoxville.  Tennessee  37902- 
2526.  (615)  549-9384.  (FTS)  854-9384. 

Nashville.  Tennessee  Office 

Manager.  HUD— Nashville  Office.  251 
Cumberland  Bend  Drive,  suite  200. 
Nashville,  Tennessee  37228-1803. 
(615)  736-5213.  (FTS)  852-5213. 

Jacksonville,  Florida  Office 

Manager.  HUD — Jacksonville  Office.  325 
West  Adams  St.,  Jacksonville.  Florida 
32202-4303.  (904)  791-2626.  (FTS)  948- 
2626 

Jurisdiction:  Illinois,  Indiana,  Michigan. 
Minnesota  pi--  \v-^ --->;•- 

Chicago.  Illinois  Kegiunai  Office 

Regional  Administrator.  Regional 
Housing  Commissioner.  HUD-Chicago 
Regional  Office,  626  West  Jackson  ; 

Blvd.,  Chicago,  IL  60606-5601.  (312)  ] 

353-56fV.    rrS)  353-5680.  i 

Chicago  Office  of  Indian  Programs  \ 

Director,  HUD-Chicago  Office  of  Indian 
Programs,  626  West  Jackson  Blvd.. 
Chicago.  IL  60606-1683.  (312)  353-1683. 
(FTS)  353-1883. 
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Detroit.  Michigan  Office 

Manager.  HUD-Detroit  Office,  Patrick 
V  McNamara  Federal  Building.  477 
Michigan  Ave.,  Detroit.  Michigan 
48226-2592,  (313)  226-7900.  (FTS)  226- 

"900 

Indianapolis,  Indiana  Office 

Manager,  HUD-Indianapolis  Office,  151 
North  Delaware  St.,  Indianapolis. 
Indiana  46204-2526.  (317)  226-6303. 
fPTSl  331-6303. 

C.-c.-c  .^  >■    :-.  Michigan  Office 

Manager  HU[)-<^rand  Rapids  Office. 
2922  Fuiier  Ave  .  NE..  Grand  Rapids. 
.Michigan  49505-3499,  (616)  456-210a 
(FTS)  372-2182. 

M;r:;eapolis-St.  Paul,  Minnesota  Office 

Nfanager  HUD-Minneapolis-St.  Paul 
Office.  220  2nd  St  S..  Bridge  Place 
Building,  Minneapolis.  Minnesota 
55401-2195.  (612)  370-3002.  (FTS)  333- 
3002. 

Cincinnati,  Ohio  Office 

Manager  HUD-Cincinnati  Office. 
Federal  Office  Building,  Room  9002. 
550  Mam  St.,  Cincinnati.  Ohio  45202- 
3253.  (513)  684-2884,  (FTS)  684-2884. 

Cleveland.  Ohio  Office 

Manager  HL  D-CIeveland  Office.  One 
Playhouse  Square.  1375  Euclid  Ave., 
rm.  420.  Cleveland.  Ohio  44114-1670. 
(216)  522-4065.  [FTS]  942^065. 

Columbus,  Ohio  Office 

Manager  HLTM^olumbus  Office.  200  N. 
High  St ,  Coiumbus.  Ohio  43215-2499. 
:614)  469-5737,  (FTS)  943-7345. 

M:.-.'- .:,.  A''-   Wisconsin  Office 

Manager  Fi'JD-Milwaukee  Office. 
Henry  S.  Reuss  Federal  Plaza.  310  W. 
Wisconsin  Ave.,  suite  1380. 
Milwaukee,  Wisconsin  53203-2289, 
(414)  291-3214,  (FTS)  362-1493. 

Region  VI 

Junsdiction;  Arkansas,  Louisiana,  New 
Mexico,  Oklahoma.  Texas. 

Fort  Worth,  Texas  Regional  Office 

Regional  .Administrator,  Rpg'.or.d. 
Housing  Commissioner,  Hl'D-F ort 
Worth  Regional  Office,  1600 
Throckm.orton.  P  O,  Box  2905,  Fort 
Worth.  Texas  :'6113-:905.  (817)  885- 
5401,  (FTS)  728-5401. 

Houston.  Texas  O^'ice 

Manager.  HUD-Houston  Office.  Norfolk 
Tower.  2211  Norfolk,  suite  200. 
Houston.  Texas  77908-4096,  (713)  653- 

3274.  [FTSj  522-3271. 

Sen  Antonio,  Texas  Office 

Manager,  HUD — San  Antonio  Office. 

Wash'ng'on  Square  Building,  800 


Dolorosa  St.,  San  Antonio.  Texas 
78207-^563.  (512)  229-6800.  (FTS)  730- 
6806. 

Little  Rock.  Arkansas 

Manager.  HUD— Little  Reck  Office. 
Lafayette  Building.  523  Louisiana, 
suite  200.  Little  Rock,  Arkansas  72201, 
(501)  324-5931.  (FTS)  740-5401. 

New  Orleans,  Louisiana  Office 

Manager.  HUD — New  Orleans  Office. 
Fisk  Federal  Building.  1661  Canal  St.. 
P.O.  Box  70288.  New  Orleans. 
Louisiana  70112-2887.  (504)  589-7200, 
(FTS)  682-7200. 

Oklahoma  City,  Oklahoma  Office 

Manager,  HUD— Oklahoma  City  Office, 
Murrah  Federal  Building,  200  NW  5th 
St..  Oklahoma  City.  Oklahoma  73102- 
3202.  (405)  231-4181.  (FTS)  736-4891 

Oklahoma  City  Indian  Programs 
Division 

Director.  HUD— Oklahoma  City  Office 
IPD.  Murrah  Federal  Building.  200 
NW.  5th  St..  Oklahoma  City,  OK 
73102-3202,  (405)  231^102.  (FTS)  736- 
4101. 

Albuquerque,  NM  Office 

Manager.  HUD — Albuquerque  Office, 
625  Truman  Street  NK.  Albuquerque, 
NM  87110-6443,  (505)  262-6463.  (FTS) 
474-6604. 

Kf»gion  Vn 

Jurisdiction:  Iowa.  Kansas.  Missouri, 
Nebraska. 

Kansas  City.  Kansas  Regional  Office 

Regional  Administrator.  Regional 
Housing  Commissioner.  Kansas  City 
Regional  Office,  Gateway  Tower  II, 
400  State  Ave..  Kansas  City.  Kansas 
66101-2506.  (913)  236-2162.  (FTS)  757- 
2162. 

Omaha.  Nebraska  Office 

Manager.  HUD— Omaha  Office. 
Braiker/Brandeis  Building,  210  S.  16th 
St..  Omaha.  Nebraska  68102-1622. 
(402)  221-3703.  (FTS)  864-3703. 

St.  Louis,  Missouri  Office 

Manager.  HUD— St.  Louis  Office.  1222 
Spruce  St..  St.  Louis.  Missouri  63103- 
2836,  (314)  539-6583,  (FTS)  262-6560. 

Des  Moines,  Iowa  Office 

Manager,  HUD — Des  Moines  Office, 
Federal  Building,  210  Walnut  St..  rm. 
239.  Des  Moines.  Iowa  50309-2155, 
(515)  284-^512.  (FTS1  862^512. 

Region  Vm 

Jurisdiction:  Colorado.  Montana,  North 
Dakota,  South  Dakota,  Utah. 
Wyoming. 


Denver.  Colorado  Regional  Office 

Regional  Administrator,  Regional 
Housing  Commissioner.  HUD — 
Denver  Regional  Office,  Executive 
Office  Building,  1405  Curtis  St., 
Denver,  Colorado  80202-2349,  (303) 
844-4513,  (FTS)  564-4513. 

Denver,  Colorado  Office  of  Indian 
Programs 

Director,  HUD— Denver  Office  OIP, 
Executive  Tower  Building,  1405  Curtis 
St..  Denver.  CO  80202-2349.  (303)  844- 
4513.  (FTS)  564-2963. 

Region  IX 

jurisdiction:  Arizona,  California, 
Hawaii,  Nevada,  Guam,  American 
Samoa. 

San  Francisco,  California  Regional 
Office 

Regional  Administrator.  Regional 
Housing  Commissioner.  HUD — San 
Francisco  Regional  Office.  Philip 
Burton  Federal  Building  &  U.S. 
Courthouse,  450  Golden  Gate  Ave., 
P.O  Box  36003,  San  Francisco, 
Cahfomia  94102-3448,  (415)  556-4752, 
(FTS)  556-4752. 

Honolulu,  Hawaii  Office 

Manager,  HUD— Honolulu  Office.  300 
Ala  Moana  Blvd.,  rm.  3318,  Honolulu, 
Hawaii  96850-4991,  (8081  541-1323. 
(FTS)  551-1343. 

Los  Angeles,  California  Office 

Manager,  HUD— Los  Angeles  Office. 
1615  W.  Olympic  Blvd..  Los  Angeles, 
California  90015-3801.  (213)  251-7122. 
(FTS)  983-7122. 

Sacramento,  California  Office 

HUD— Sacramento  Office,  777 
12th  Ave.,  suite  200,  P.O.  Box  1978. 
Sacramento.  California  96814-1997. 
1916)  551-1351,  (FTS)  460-1351. 

Phoenix,  Arizona  Office 

Manager.  HUD— Phoenix  Office.  Two 
Arizona  Center,  400  N.  5th  St.. 
Phoenix,  Arizona  85004-2361,  (602) 
261^*434,  (FTS)  261-3985. 

Phoenix.  Arizona  Indian  Programs 
Office 

Director,  HUT) — Phoenix  Office  of 
Indian  Programs,  Two  Arizona  Center, 
suite  1650,  Phoenix,  Arizona  85004, 
(602)  379-4156.  (FTS)  261-3876. 

Region  X 

Jurisdiction:  Alaska,  Idaho,  Oregon. 

Washington. 
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Seattle,  Washington  Regional  Office 

Regional  Administrator,  Regional 

Housing  Ck>mmi88ioner,  HUD — ^Sea'tie 
Regtonal  Office.  Arcade  Plaza 
Building.  1321  2d  Ave..  Seattle. 
Washington  8&1 01-2058.  (206)  553-- 
5414.  (FTS)  39<^5414, 

Spct:Ie.  IVasbingtor  (y*'ice  o"  Irdicr 
Programs 

Director.  HUD — Office  of  India.n 

Programs.  Arcade  Piaza  Building.  1321 


2d  Ave..  Seattle,  VVA  98201-20r*8,  (206! 
55:^5414.  (FTS)  399-0330- 

Porlland.  Oregon  Of^!CP 

Manager.  HUD— Portland  Officti. 
Cascade  Building,  520  SVV,  6th  Avp 
Portland.  Oregon,  9''203~1596.  [5^:531 
32&-25ei.  (FTS)  423-2561 

Ancborage^  Ahiskc  0'^;cp 

222  West  8th  Avenue,  «M,  A,!;ic,ho'";ie«, 
Alaska  99513-7537.  [90']  2n.^lTi^ 
(FTS)  907-271-3667. 
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Title  3— 

The  PrevSident 


Executive  Order  12800  of  Apn!   13    19*J2 

Notification  of  Employee  Rights  ConrprnirTii  Pa\mpn!  of  I'nion 
Dues  or  Fees 


B\  tho  authority'  vpsfed  in  r^c  n'  P't  ■~;dent  by  the  Constitution  and  the  laws  of 
the  United  States  in  order  to  prov!  ie  employees,  labor  organizations,  and 
contractiao  employers  with  inforr ;d!i(in  concerning  the  rights  of  employees, 
and  thereby  to  promote  harrnoniotjs  relations  in  the  workplace  for  purposes  of 
ensuring  the  economical  and  fffuuT.'  administration  and  completion  of  Gov- 
ernment cjn'racts,  it  is  herebi  nnh-rt'C  <is  follows: 

Section  1    The  Secri'ary  of  Labor  ("Secrelary")  shall  be  responsible  for  the 

adm.irj'-r'-atton  and  enforcement  of  this  order.  The  Secretary'  shall  adopt  such 
rules  and  regulation^  and  is'^ne  s'lrh  orders  as  are  deemed  necessary  and 


to  ach 


IPVP 


y^p  p. 


this  order. 


Sec  2   (a)  fXcept  in  i  ontracts  exempted  in  accordance  with  section  3  of  this 

order,  all  Government  tontrai.tjnt^  departn^'mts  and  agencies  shall,  to  the 
evtent  roii'^istent  with  K.w  include  ttie  luLbwing  provisions  in  every  Govem- 
n  i  nt  (  ontrai  t.  other  than  collective  bargaining  agreements  as  defined  in  5 
use  "103(a)(8)  and  small  purchase  contracts  governed  by  Part  13  of  the 
Federal  .Acquisition  Rogu!at>on  f4«  CFR  13.000-13.507),  entered  into,  amend- 
ed, renegotiated,  or  renewed  after  'fip  effective  date  of  this  order: 

*  '^  f  contractor  agrees  to  post  a  notice,  of 
hr  S-  retary  of  Labor  may  prescribe,  in 
;*'^  P  .i-its  and  offices,  including  all  places 
>  ntaniy  posted.  The  notice  shall  include 
*  ''  the  last  sentence  shall  not  be  included 

(•fices  of  carriers  subject  to  the  Railway 
51-1B«U: 


"1   Diinng  the  term  of  th:s  cont- 

•^-'jrh  size  and  in  such  form,  a.s 
ronspicnoiis  places  in  and  abo'-t 
\\herp  notices  to  eniployee.s  are  c 
the  f:;ilo\v;r;<3  information  Irxcep* 
m  notice.s  posted  m  the  piantfi  c 
Labor  Act.  as  amended  145  U.S  C 


\otk:l  uJ  KMt 


LES 


Under  Ftder.il  !av\  (  r-pl oyees  cannot  be  required  to  join  a  union  or 
r"..iinta!n  membership  m  a  ctnon  r  order  to  retain  their  jobs.  Under 
certain  conditions,  the  law  perm's  a  ur  on  and  an  employer  to  enter 
into  a  union  secur;t\  agreemen-  -eouip.  g  employees  to  pay  uniform 
penodu:  dues  and  initiation  fofs  However,  employees  who  are  not 
imionmembers  can  ouject  to  tht  u^^  of  their  payments  for  certain 
purposes  and  can  onh  be  reqiiired  to  pay  their  share  of  union  costs 
relating  to  collective  tart'oinini:  ontract  administration,  and  griev- 
ance adjustment 

I'  you  lielieve  that  vou  have  been  required  to  pay  dues  or  fees  used  in 
p.,rt  to  support  activities  not  related  to  collective  bargaining,  contract 
ijdrnnstraiion  ur  ceivance  adjustment,  you  may  be  entitled  to  a 
re'und  and  to  an  appropriate  reduction  in  furture  payments. 


For  further  informat.ur.  curi •.,:•(  rci.g  ;, --o 
contact  either  a  Regional  OiliLU  of  It;e 
Bc.u-dof 


rights,   you  may   wish   to 
National  Labor  Relations 


Matiana'j  Latent  Relations  Board 

D'iMs:<  m  of  information 

1~17  Ppnn sylvan. a  Avenue.  N.W. 

Washinctcn   L)  C   :!O570 
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"2.  The  contractor  will  comply  with  all  provisions  of  Executive  Order  No. 
12800  of  April  13.  1992.  and  related  rules,  regulations,  and  orders  of  the 
Secretary  of  Labor. 

"3.  In  the  event  that  the  contractor  does  r  .,t  (on  ply  with  any  of  the 
requirements  set  forth  in  paragraphs  (1)  or  (2)  above,  th;s  contract  may  be 
cancelled,  terminated,  or  suspended  in  whole  or  in  part,  and  the  contractor 
may  be  declared  ineligible  for  further  Govemnv  nt  contracts  in  accordance 
with  procedures  authorized  in  or  adopted  pursuant  to  Executive  Order  No. 
12800  of  April  13.  1992.  Such  other  sanctions  or  rrmrdies  may  be  imposed  as 
are  provided  in  Executive  Order  No.  12800  of  .April  13  1992,  or  t  y  ru^. 
regulation,  or  order  of  the  Secretary  of  Labor  or  ,=  s  are  otherwise  provided  by 
law. 

"4.  The  contractor  will  include  the  provisions  of  paragraphs  (1)  t.hrough  [3] 
in  every  subcontract  or  purchase  order  entered  into  m  connection  with  this 
contract  unless  exempted  by  rules,  regulations  or  orders  of  the  Secretary  of 
Labor  issued  pursuant  to  section  3  of  Executive  Order  No.  12800  of  April  13. 
1992.  so  that  such  provisions  will  be  binding  upi  n  ea?h  subcontractor  or 
vendor.  The  contractor  will  take  such  action  with  respect  to  any  such  subcon- 
tract or  purchase  order  as  may  be  directed  by  the  Secretary  of  Labor  as  a 
means  of  enforcing  such  provisions,  including  the  imposition  of  sanctions  for 
noncompliance:  Provided,  however,  that  if  the  contractor  becomes  involved  in 
litigation  with  a  subcontractor  or  vendor,  or  is  threatened  with  such  involve- 
ment, as  a  result  of  such  direction,  the  contractor  may  request  the  United 
States  to  enter  into  such  litigation  to  protect  the  interests  of  the  United 
States." 

(b]  Whenever,  through  Acts  of  Congress  or  through  clarification  of  existing 
law  by  the  courts  or  otherwise,  it  appears  that  contractual  provisions  other 
than,  or  in  addition  to.  those  set  out  in  subsection  (a)  of  this  section  are 
needed  to  inform  employees  fully  and  accurately  of  their  rights  with  respect  to 
union  dues,  union-security  agreements,  or  the  like,  the  Secretary  shall  prompt- 
ly issue  such  rules,  regulations,  or  orders  as  are  needed  to  cause  the  substitu- 
tion or  addition  of  appropriate  contractual  provisions  m  Goverment  contracts 
thereafter  entered  into. 

Sec  3.  (a)  The  Secretary  may.  if  the  Secretary  finds  that  spcciai  circumstances 
require  such  an  exemption  in  order  to  serve  the  national  interest,  exempt  a 
contracting  department  or  agency  from  the  requirements  of  any  or  all  of  the 
provisions  of  section  2  of  this  order  with  respect  to  a  particular  contract, 
subcontract,  or  purchase  order. 

(b)  The  Secretary  may.  by  rule,  regulation,  or  order  exempt  from  the 
provisions  of  section  2  of  this  order  certain  classes  of  contracts  (i)  to  the 
extent  that  they  involve  work  outside  the  United  States  and  do  not  involve  the 
recruitment  or  employment  of  workers  within  the  United  States;  (ii)  to  the 
extent  that  they  involve  work  in  jurisdictions  where  State  law  forbids  enforce- 
ment of  union-security  agreements;  (iii)  to  the  extent  that  they  involve  work  .it 
sites  where  the  notice  to  employees  described  in  section  2|a|  of  th  s  order 
would  be  unnecessary  because  the  employees  are  not  represented  by  a  union; 
(iv)  to  the  extent  that  they  involve  numbers  of  workers  below  appropriate 
thresholds  set  by  the  Secretary;  or  (v)  to  the  extent  that  they  involve  subcon- 
tracts below  an  appropriate  tier  set  by  the  Secretary 

(c)  The  Secretary  may  provide,  by  rule,  regulation,  or  order,  for  the  exemp- 
tion of  facilities  of  a  contractor,  subcontractor,  or  vendor  that  are  in  all 
respects  separate  and  distinct  from  activities  related  to  the  performance  of  the 
contract:  Provided,  that  such  exemption  will  not  interfere  with  or  impede  the 
effectuation  of  the  purposes  of  this  order;  And  provided  further,  that  m  the 
absence  of  such  an  exemption  all  facilities  shall  be  covered  by  the  provisions 
of  this  order. 

Sec.  4.  (a)  The  Secretary  may  investigate  any  Government  contractor,  subcon- 
tractor, or  vendor  to  determine  whether  the  contractual  provisions  required  by 
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section  2  cl  this  order  hdvc  been  ^  :o  ,ii.d.  Such  investigation  shall  be  conduct- 
ed in  accordancp  wsth  prof.ftiurt'^  «  stHhsished  by  the  Secretary. 

fb)  The  Spcrf'tHrv  shnll  rtn  f.w  nr.il  investigate  complaints  by  employees  of 
a  Government  contru  tor  s  ib  iontraolur,  or  vendor  where  such  complaints 
allege  d  fiiiure  ti   p.  r^fi  r:r:  or  u  .  lulation  of  the  contractual  provisions  required 

b\.  sector,  ,2  of  '.his  under. 

Sec.  5.  (aj  The  Secretary,  or  any  agency  or  officer  in  the  executive  branch  of 
the  Government  designated  by  rule,  regulation,  or  order  of  the  Secretary,  may 
hold  such  hearings,  public  or  private,  regarding  compUance  with  this  order  as 

'^p  Sec'-f tan'  m.iV  df'<""r  ft-rlvAab'f 

{'  T  ;<  Secre:  .'r>  r  iy  hold  hearings,  or  cause  hearings  to  be  held,  in 
accnr  i  in(  p  w;th  s^b^e;  tion  (aJ  of  this  section  prior  to  imposing,  ordering,  or 
recommendntJ  the  imposition  of  sanctions  under  this  order.  Neither  an  order 
for  debarrv.f'nt  of  f^ny  contractor  from  further  Government  contracts  under 
section  6(bJ  of  Ur.s  order  nor  the  inclosioa  of  a  contractor  on  a  published  list  of 
noncomplying  contractors  under  section  6{c)  of  this  order  shall  be  carried  out 
without  affording  the  contractor  an  opportunity  for  a  hearing. 

Sec.  6.  In  accordance  with  such  rules,  regulations,  or  orders  as  the  Secretary 
r  :>     Sut  or  adopt,  the  Secretary  may: 

(a)  after  consulting  with  the  contracting  departnient  or  agency,  direct  that 
b  Do'^ment  or  agency  to  cancel,  terminate,  suspend,  or  cause  to  be  cancelled, 
terminated,  or  suspended  any  contract  or  any  portion  or  portions  thereof,  for 
failure  of  the  contractor  to  con.p  >  ,\  ith  the  contractual  provisions  required  by 
section  2  of  this  order;  contracts  may  be  cancelled,  terminated,  or  suspended 
absolutely,  or  continuance  of  contracts  may  be  conditioned  upon  future 
compliance:  Provided,  that  before  issuing  a  directive  under  this  subsection,  the 
Secretary  shall  prov  ie  th'  ho  id  if  'ho  contracting  department  or  agency  an 
opportunity  to  offer  written  o'toertom^  which  shall  include  a  complete  state- 
ment of  reason?  for  the  obrro'nr'  iiong  which  reasons  shall  be  a  finding 
that  completion  of  the  contract  is  essential  to  the  agency's  mission,  to  the 
issuance  of  such  a  directive:  And  provided  further,  that  no  directive  shall  be 
issued  by  the  Secretary  under  this  subsection  so  long  as  the  head  of  the 
contracting  department  or  agency  continues  personally  to  object  to  the  issu- 
ance of  such  directive; 

(b)  after  consulting  with  each  affected  contracting  department  or  agency, 
provide  that  one  or  more  contracting  departments  or  agencies  shall  refrain 
from  entering  into  further  contracts,  or  extensions  or  other  modifications  of 
existing  contracts,  with  any  noncomplying  contractor,  until  such  contractor 
has  satisfied  the  Secretary  that  such  contractor  has  complied  with  and  will 
carry  out  the  provisions  of  this  order:  Provided,  that  before  issuing  a  directive 
under  this  subsection,  the  Secretary  shall  provide  the  head  of  each  contracting 
department  or  agency  an  opportunity  to  offer  written  objections,  which  shall 
include  a  complete  statement  of  reasons  for  the  objections,  among  which 
reasons  shall  be  a  finding  that  further  contracts  or  extensions  or  other 
modifications  of  existing  contracts  with  the  noncomplying  contractor  are 
essential  to  the  agency's  mission,  to  the  issuance  of  such  a  directive:  And 
provided  further,  that  no  directive  shall  be  issued  by  the  Secretary  under  this 
subsection  so  long  as  the  head  of  a  contracting  department  or  agency  contin- 
ues personally  to  object  to  the  issuance  of  such  directive;  and 

(c)  publish,  or  cause  to  be  published,  the  names  of  contractors  that  have,  in 
the  judgment  of  the  Secretary,  failed  to  comply  with  the  provisions  of  this 
order  or  of  related  rules,  regulations,  and  orders  of  the  Secretary. 

Sec  7  W  henever  the  Secretary  invokes  section  6(a)  or  6(b)  of  this  order,  the 
contracting  department  or  agency  shall  report  the  results  of  the  action  it  has 
trikm   to   the   Secretary  within  such   time  as   the  Secretary  shall   specify. 

Sec.  8.  Each  contracting  department  and  agency  shall  cooperate  with  the 
Secretary  and  provide  such  information  and  assistance  as  the  Secretary  may 
require  in  the  performance  of  the  Secretary's  functions  under  this  order. 
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Sf-(  9.  The  Secretary  may  delegate  any  function  or  duty  of  the  Secretary  under 
::..:>  order  to  any  officer  in  the  Department  of  Labor  or  to  any  other  officer  in 
the  executive  branch  of  the  Government  with  the  consent  of  the  head  of  tne 
department  or  agency  in  which  thnf  offirfr  s^r^es 

Sec  10.  The  Federal  Acquisition  F* 
action  is  required  to  implement  in 
provisions  of  this  order  and  of  any  : 
Secretary. 

Sec.  11.  Nothing  contained  in  this  ore 
is  intended  to  confer  any  substantia- 
enforceable  at  law  by  a  party  ao-,;nst   the  United  States,  its  agencies  or 
instrumentalities,  its  officers,  or  its  e-ployees,  nor  to  authorize  the  assess- 
ment of  any  dues  or  fees  by  any  labrr  organization 
Sec.  12.  This  order  shall  become  effect;^  p  lO  days  after  the  date  of  this  order. 


-eulatory  Council  shall  take  whatever 
:he  Feder.il  Acquisition  Regulation  the 
:a*ed  rules,  regulations,  or  orders  of  the 


■r  or  promulgated  pursuant  to  this  order 
or  procedural  right,  benefit,  or  privilege 
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Filed  4-13-92;  12:15  pm) 
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THE  WHITE  HOUSE, 
April  13,  1992. 


Editorial  note:  For  the  President- 8  remarks  on  signing  this  Executive  order,  see  issue  16  of  the 
Weekly  Compilation  of  Presidential  Documents. 
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Title  3— 

Proclamation  6420  of  April  la.  1992 

The  President 

National  Recycling  Day.  1992 

By  the  President  of  the  l.'niifMJ  Sidtcs  of    A.'t.iti;.:! 

A  Proclamation 

Throughou!  thp  Initcij  S'.iics  concerned  Anitricans  are  actively  involved  in 
recycling   soiid   vv.  ste   ,is   d   way  to  help  protect  our  environment  and  to 
consf  .'■ve  o.ir  natural  r*  s    ,res.  Consumers  are  choosing  to  buy  products  made 
With  n  c\(ied  iiu.irnais    ^rd  more  and  more  people  are  recycling  materials 
•hat  were  once  d;sc  ardcv;.  business  owners  are  using  recycled  materials  to 
prcniice  high  quality  aivMi^.  and  government  officials  are  working  to  encour- 
age further  efforts  of  tlh.s  kind. 

- 

Recycling   is   fast   beconimg   a   key  part   ui   our  Nation's  integrated  waste 
management  program.   In   response  to  public  interest — and  in  an  effort  to 
address  rising  disposal  costs  and  shrinking  landfill  capacity — more  and  more 
communities  now  collert  re:  y  !  ihles  at  curbside.  There  are  now  more  than 
2. "00  curbside  recycling  programs  m  communities  across  the  United  States. 
Beyond  this,  there  exist  tho!isan(is  cf  o*hi'T  sites  where  citizens  can  droD  off 

recyclables.  Traditional'  "paper  drives"  and  other  voluntary  recycling  activi- 
ties continue  m  many  communities,  and  countless  Americans  "recycle"  in 


their  own  liackyards  l^y  rompos'int*  \ 


,1  ,,..,„„.. 


Businesses  both  large  dn(i  snu.b  have  also  r- 
recycling  Ibstoncally.  this  (ocn*"\  h..s  '.fnt-b' 
was'e  haulers  and  scrap  dealers  wr,i,i  r:,i\f-  i.iKc 
and  other  commodities  an 


;  mded  to  the  challenge  of 

i  from  the  unsung  efforts  of 

ar  discarded  paper,  metals, 


ty.  Recently.  howe\t  r 
can  ingenuity  in  colic 
ami  rcmianufactariT 


significant  and  commendable  progress,  all  sectors  of 
to  work  together  to  promote  recycling.  Fhjblic  and 


m^i  d  them  to  create  jobs  and  economic  opportuni- 

tht :  b  ;^j  If  sses  have  stepped  forward  to  apply  Amen- 
ta ng  all  kimj:  of  recyclable  commodities  and  processing 
thf  m  to  produce  new,  high  quality  goods. 

While  we  ha\e  nicHii 

society    must    continii" 

pr;\  ite  research  eff  its  to  develop  more  cost-effective  and  efficient  recycling 

technologies  are  \er\  important.  In  particular,  we  must  explore  new  initiatives 

to  em  ouragf>  the  uss=  of  r*  r  ivt   <'d  materials  as  feedstock  for  the  manufacture 

of  marketable  proib.;  ts   Oniy  when  recovered  materials  are  returned  to  the 

marketpl.Tco  and  pur;  based  by  consumers  is  recycling  complete. 

I  hI  i\  (  .ery  Am.erican  can  help  to  promote  recycling  by  participating  in 
curi?'  d(  collection  and  other  recycling  programs  and  by  purchasing  recycled 
prod  j(  ts  whenever  practical,  On  this  occasion,  let  us  reaffirm  our  commitment 
t  )  redame  the  am.ount  of  pollution  that  we  generate  overall  and  to  recycling 

those  materials  b 


c 


recovered  for  beneficial  use. 


1  he  Congress,  by  Senate  Joint  Resolution  246,  has  designated  April  15, 1992,  as 
National  Recycling  Day"  and  has  authorized  and  requested  the  President  to 
issue  a  proclamation  in  observance  of  this  day. 
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NOW.  THEREFORE.  I.  GEORGE  BUSH.  Prescient 
America,  do  hereby  proclaim  April  15, 1992,  as  Natl, 
all  Americans  to  observe  this  day  with  appropna'e  programs  and  .  livities 
that  underscore  and  renew  our  commitment  to  recycang  and  other  »orms  of 
environmental  stewardship  throughout  the  year.  I  specifically  urge  the  Federal 
Government  to  attend  to  my  direction  of  Executive  Order  12780  regardmg 
recycling  and  procurement  in  order  to  carry  out  its  due  share  of  continually 
improving  the  environment  of  the  United  States. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-two,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 


|FR  Doc.  92-8902 
Filed  4-13-92;  4:08  pni| 
Billina  coile  3195-01-M 
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DEPARTWENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Parts  1924  and  1980 

Amendments  of  Farmer  Programs 
Insured  and  Guaranteed  Loan  Making 
Reoulations 

agency:  FrirnuT?:  Hi^n-.-  Administration. 

I'SDA. 

ACTIOK:  lri!< Tim  rule  with  request  for 
comments. 


summary:  The  Farmci^  Home 

Administration  (FmHA)  amends  its 
Farmer  Programs  insurod  and 
guaranteed  loan  making  regulations  to 
implement  nn  amendT'.ent  made  to 
section  331E  of  the  Consohdated  Farm 
and  Rural  Development  Act  (CON'ACT] 
by  section  501  (d)  of  the  "Food. 
Agriculture,  Conservation,  and  Trade 
Act  Amendments  of  199V  fPub.  L  lo: 
237),  to  allow  an  applicant  for  the 
purposes  of  averaging  past  production/ 
yields  to  develop  a  normal  average 
production/yield  for  use  in  developing  a 
projected  plan  of  operation,  to  exclude 
the  crop  year  with  the  lowest  actuai  or 
County  average  yield,  if  the  applicant 
was  affected  by  a  disaster  during  at 
least  2  of  the  5  crop  yoars  immediately 
preceding  the  year  of  application. 

DATES:  Interim  rule  effective  April  15, 
1982.  Written  comments  must  be 
submitted  on  or  before  May  15.  1992. 

ADDRESSES:  Submit  written  comments, 
in  duplicate  to  the  Office  of  the  Chief, 
Regulations  Analysis  and  Control 
Branch.  Fanners  riome  Administration, 
USDA.  room  6348,  South  Agriculture 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC  20250.  All 
written  comments  made  pursuant  to  this 
notice  will  be  available  for  inspection 
during  regular  working  hours  a!  the 
above  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Il.i\  id  R  Smith.  Senior  Loan  Officer. 
1  irmer  Programs  Loan  Making  Division. 
Farmers  Home  Administration,  USDA, 
South  Buildins  14th  and  Independence 
Avenue  SW.,  Washington,  DC  20250, 
s>  lephone  (202)  720-1645. 

SUPPLEMENTARY  INFORMATIOW 
ClassificalJOD 

This  ac  tinn  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  nonmajor 
because  it  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

Intersovemmental  Consultation 

1.  For  the  reasons  set  forth  m  the  final 
rule  related  to  notice  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24. 1983) 
and  FmLL\  Instruction  1940-1. 

"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23, 1983),  Farm 
Operating  Loans  and  Farm  Ownership 
Loans  are  excluded  with  the  exception 
of  nonfarm  enterprise  activity  from  the 
scope  of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
vMlh  State  and  local  officials. 

2.  The  Soil  and  Water  Loan  Program  is 
subject  to  the  provisions  of  Executive 
Order  12372  and  FmHA  Instruction 
1940-f. 

F^ograms  Affected 

Thi  s«  changes  affect  the  following 

1  >iIL\  i  rotcrirns  as  listed  in  the  Catalog 

of  !-'e(h-r.il  Do-n.-^'ic  Assistance: 

:    4iKi — Fanr.  Operating  Loans 
10  40" — Farm  Ownership  Loans 
10  416— Soil  and  Water  Loans 

10  -:'4'    F,;i.'>,-st>ncy  Loans 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  afTecting  the 
quality  of  the  human  environment  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  19C9,  Public 
Law  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Discussion  of  Interim  Rule 

It  is  the  policy  of  this  Department,  that 
rules  relating  to  pubhc  property,  loans. 


grants,  benefits,  or  contracts  shall  be 
published  for  comment  notwithstanding 
the  exemption  of  5  U.S.C  553  with 
respect  to  such  rules.  However,  FmHA 
is  making  this  action  effective 
irnnieriiatelv  upon  publication  in  the 
h'deri.l  Register  without  prior  public 
comment  because  section  501(d)(3)(A)  of 
the  "Food,  Agriculture,  Conservation, 
and  Trade  Act  Amendments  of  1991. 
"Public  Law  102-237,  mandates  the 
Secretary  of  Agriculture  to  issue  interim 
regulations  without  prior  public  notice 
and  comment  to  implement  the  subject 
change  beginning  in  crop  year  1992. 
Section  501(d)(3)(B)  also  requires  that 
pubhc  notice  and  comments  are 
provided  before  final  regulations  are 
issued,  and  this  interim  rule  complies 
with  that  mandate. 

The  changes  incorporated  in  this 
interim  rule  ease  the  requirements  for 
obtaining  assistance  under  the  Farmer 
Programs  loan  programs.  By 
implementing  these  regulations 
immediately,  assistance  can  be  provided 
to  many  farmers  and  ranchers  who, 
without  this  regulation  change,  could  not 
otherwise  have  develof)€d  a  feasible 
plan  of  operation  because  of  reduced 
production/yields  as  a  result  of 
disasters  they  suffered.  Solicited 
comments  will  be  considered  carefully 
and  taken  into  account  before 
publication  of  a  final  rule. 

The  Agency  has  reformatted        » 
§  1924.57(d)(1)  of  subpart  B  of  part  1924 
for  clarity  and  readability  and  corrected 
a  procedural  reference. 

Discussion  of  Background 

Farm  loans  made  to  FmHA  applicants 
are  governed  mainly  by  the  CONACT  (7 
U.S.C.  1921  et  seq.].  FmHA  has 
historically  based  applicants'  projected 
plans  of  operation  on  actual  historical 
yield/production  data  from  the 
applicant/borrower's  reliable  records. 
The  historical  average  yield/production 
has  been  based  on  an  average  of  the  5 
years'  yield/production  immediately 
preceding  the  planned  year.  During  the 
past  several  crop  years,  many  States 
have  experienced  consecutive  declared 
or  designated  disasters  with  a  resultant 
lower  commodity  yield  production 
average  in  many  situations.  This  has 
created  a  problem  in  developing  feasible 
plans  of  operation  based  on  actual 
historical  yield  data.  As  a  result  of  this 
problem.  Congress  enacted  Section  331 P 
of  the  CONACT  in  1985  allowing 
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applicants  to  use  County  or  State 
average  yields  in  place  of  actual  yields 
in  calculating  their  historical  average 
yield,  when  the  applicant's  yield{s)  has 
been  affected  by  natural  disasters.  This 
Act  provided  some  relief  to  those 
farmers  experiencing  a  reduced  yield 
average  as  the  result  of  one  or  more 
natural  disasters  during  the  5  years 
preceding  the  planning  year.  In  a 
continued  effort  to  assist  farmers  who 
have  been  experiencing  distressed 
operating  and  financial  conditions  as 
the  result  of  consecutive  natural 
disasters.  Congress  enacted  the  "Food. 
Agriculture.  Conservation,  and  Trade 
Act  Amendment  of  1991."  Section  501 
(d)  of  said  Act  amended  section  331E  of 
the  CONACT  to  allow  farmers  to  . 
exclude  the  crop  year  with  the  lowest 
yield  in  arriving  at  a  historical  average 
yield,  to  be  used  in  developing  a 
projected  plan  of  operation,  providing 
their  yields  have  been  affected  by 
natural  disaster(s)  or  major  disasters  or 
emergencies  during  at  least  2  of  the  5 
years  immediately  preceding  the 
planned  year. 

The  Agency  amends  subpart  B  of  part 
1924  and  subpart  B  of  part  1980  to 
incorporate  the  recent  amendment  to 
section  331E  relative  to  excluding  the 
crop  year  with  the  lowest  yield  in 
calculating  the  historical  average  yield 
used  in  developing  a  projected  plan  of 
operation. 

List  of  Subjects 

7  CFR  Part  1924 

Agriculture.  Construction 

management.  Construction  and  repair. 

Energy  conservation.  Housing.  Loan 

programs — Agriculture,  Loan 

programs — Housing  and  community 

development.  Low  and  moderate  income 

housing. 

I 
7  CFR  Part  1980 

Agriculture.  Loan  programs — 
Agriculture. 

Therefore,  chapter  XVIII,  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 


§1924.57     Piar 


PART  1924- 
REPAIR 


-CONSTPUCTiQN  AN? 


1.  The  authority  citation  for  part  1924 
is  revised  to  read  as  follows: 

Xulhority:  7  U.S.C.  1989;  42  U.S.C.  1480:  5 
use.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  b — Management  Advice  to 
Individual  Borrowers  and  Applicants 

2.  Section  1924.57  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 


(d)  •  •  • 

(1)  Plans  will  be  documented  in 
sufficient  detail  to  adequately  reflect  the 
overall  condition  of  the  operation, 
including  the  borrower's  current 
financial  condition.  The  borrower's 
projected  income  and  expenses  must  be 
based  on  the  borrower's  proven  record 
of  production  and  financial 
management. 

(i)  For  existing  fanners,  actual 
production  and  financial  history  for  the 
5  years  immediately  preceding  the  year 
of  application  is  required. 

(ii)  For  begiiming  farmers  and  those 
with  less  than  a  5-year  operating 
history,  the  applicant's  available 
production  history  taken  from  the 
applicant's  reliable  records  will  be  used. 

(iii)  The  County  Supervisor  will 
document  the  source  used  to  complete 
the  5-year  average.  To  compute  the  5- 
year  average  for  such  applicants,  the 
County  Supervisor  will  utilize  available 
records  in  the  order  of  priority  as 
follows: 

(A)  Agriculture  Stabilization  and 
Conservation  Service  (ASCS)  records, 
for  that  particular  farm; 

(B)  County  averages; 

(C)  State  averages; 

(D)  Extension  Service  (ES)  data;  or 

(E)  Other  reliable  sources  of  data  to 
develop  the  projections. 

(iv)  When  an  accurate  projection  ' " 
cannot  be  made  because  the  applicant's 
production  history  has  been  affected  by 
a  disaster(s)  declared  by  the  President 
or  designated  by  the  Secretary  of 
Agriculture,  and  for  those  farmers  who 
would  have  had  a  qualifying  loss,  as 
defined  in  §  1945.154  (a)(31)  of  Subpart 
D  of  Part  1945  of  this  chapter,  but  were 
not  located  in  a  designated/declared 
disaster  area,  the  following  applies: 

(A)  County  average  yields  will  be 
used  for  the  disaster  year(s).  If  the 
applicant's  disaster  year(s)  yields  are 
less  than  the  County  average  yields. 
County  average  yields  will  be  used  for 
that  year(8).  If  County  average  yields 
are  not  available.  State  average  yields 
will  be  used. 

(B)  To  calculate  a  historical  average 
yield  to  be  used  in  developing  a 
projected  plan  of  operation,  the 
applicant  may  exclude  the  crop  year 
with  the  lowest  actual  or  County 
average  yield,  providing  the  applicant's 
yields  were  affected  by  disasters  during 
at  least  2  of  the  past  5  years 
immediately  preceding  the  planned  year. 


PART  1980— GENERAL 

3.  The  authority  citation  for  part  1980 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480;  5 
U.S.C.  301;  "  CFR  2  23  and  2.70. 

Subpart  B— Farmer  Program  Loans 

4.  Section  1980.113  !S  amended  by 
revising  paragraph  (d)(8j(ii)(D)  to  read 
as  follows: 

§1980.113     Recetving  and  processing 

apol!  cations. 

•         * 

(d)  •  •  * 

(8)  *  *  * 

(ii)  •  *  * 

(D)  When  an  accurate  projection 
cannot  be  made  because  the  applicant's 
production  history  has  been  affected  by 
a  disaster  declared  by  the  President  or 
designated  by  the  Secretary  of 
Agriculture,  the  following  applies: 

[1]  County  average  yields  will  be  used 
for  the  disaster  year(s).  If  the  applicant's 
disaster  year(s)  yields  are  less  than  the 
County  average  yields.  County  average 
yields  will  be  used  for  that  year(s).  If 
County  average  yields  are  not  available. 
State  average  yields  will  be  used. 

[2]  To  calculate  a  historical  average 
yield  to  be  used  in  developing  a 
projected  plan  of  operation,  the 
applicant  may  exclude  the  crop  year 
with  the  lowest  actual  or  County 
average  yield,  providing  the  applicant's 
yields  were  affected  by  disasters  during 
at  least  2  of  the  past  5  years 
immediately  preceding  the  planned 
year. 
•        •        *        *        • 

n^tpd:  February  5, 1992. 
L<i  \  cme  Ausraan, 
Administrator,  Farmers  Home 
Administration. 
(FR  Doa  92-8648  Filed  4-14-92;  8:45  am] 

BILUNG  CODE  M1CM)7-I«I 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Parts  211,  225.  263,  265 

[Docket  No.  R-0754] 

Regulation  K— International  Banking 
Operations  and  Regulation  Y— Bank 
Holding  Companies  and  Change  in 
Bank  Control 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Ir.terirr.  rale  with  request  for 

comrT^ents 

SUMMARY:  This  interim  rule  implements 
the  Foreign  Bank  Supervision 
Enhancement  .^ct  of  1991  fP"BSEA  or 
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Act),  Subtitle  A  of  Title  II  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991.  which  made 
changes  to  the  authority  of  the  Board  of 
Governors  of  the  Federal  Rrserv  c 
System  (Board)  under  the  Internationa! 
Banking  Act  of  1978  (IBA).  Regulation  K 
is  amended  to  reflect  the  Board's  new- 
authority  in  the  supervision  and 
regulation  of  foreign  banks  seeking  to  do 
business  in  the  United  States. 
Regulation  Y  is  amended  to  require  that 
foreign  banking  organizations  acquiring 
more  than  5  percent  of  the  shares  of  a 
U.S.  bank  or  bank  holding  company  file 
an  application  with  the  Board  under  the 
Bank  Holding  Company  Act  (BHC  Act). 
These  amendments  are  intended  to 
implement  the  provisions  of  the  FBSEA 
that  enhance  the  Board's  authority  over 
the  establishment  of  U.S.  offices  by 
foreign  banks  and  other  aspects  of  the 
supervision  of  the  U.S.  operations  of 
foreign  banks. 

DATES:  Effective  Date.  This  interim  rule 
is  effective  April  15, 1992.  Comment 
Date.  Comments  are  requested  and  must 
be  submitted  by  June  15, 1992. 
ADDRESSES:  Comments,  which  should 
lefer  to  Docket  No.  R-0754,  may  be 
mailed  to  the  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551,  to  the  attention  of  Mr. 
William  W.  Wiles,  Secretar,'.  Comments 
addressed  to  the  attention  of  Mr.  Wiles 
may  be  delivered  to  the  Board's 
mailroom  between  8:45  a.m.  and  5;15 
p.m.,  and  to  the  security  control  room 
outside  of  those  hears.  Both  the 
mailroom  and  the  security  control  room 
are  accessible  from  the  courtyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Comments  may  be  inspected  in  room  B- 
1122  between  9  a.m.  and  5  p.m.,  except 
as  provided  in  §  261.8  of  the  Board's 
Rules  Regarding  the  Availability  of 
Information,  12  CFR  261.8. 
FOR  FURTHER  INrORMATION  CONTACT: 
Kathleen  M.  O'Day.  Assistant  General 
Counsel  (202/452-3786),  Am  E.  Misback. 
Senior  Attorney  (202/452-3788),  Gregory 
A.  Baer,  Attorney  (202/452-3236),  or 
Margaret  E.  Miniter,  Attorney  (202/452- 
3900),  Legal  Division:  Michael  G. 
Martinson,  Assistant  Director  (202/452- 
3640),  Betsy  Cross.  Manager  (202/452- 
2574],  Division  of  Banking  Supervision 
and  Regulation,  Board  of  Governors  of 
the  Federal  Reserve  System.  For  the 
hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD).  Dorothea  Thom.pson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System.  20th  and  C  Streets, 
NW.,  Washington.  DC  2055V 


SUPPLEMENTARY  INFORMATION:  The 

FI3SE,^  grants  to  the  Board  new  powers 
in  the  supervision  and  regulation  of 
foreign  banks  operating  or  st'pkms  to 
operate  in  the  United  States.  Thp  Bc^rd 
IS  amending  its  Regulation  K  to  conform 
it  to  the  new  authority  provided  under 
the  FBSEA.  The  amendments  are 
effective  immediately.  The  Board  is  ' 
seeking  comment  on  these  amendments 
and  will  consider  further  revisions  as 
appropriate  on  the  basis  of  the 
comments  received. 

The  Board  Hnds  that  it  is  necessary  to 
issue  its  rule  on  an  interim  basis  subject 
to  public  comment  in  order  to  conform 
its  regulations  to  the  applicable  statutes 
and  to  ensure  that  applications  by 
foreign  banks  to  establish  offices  in  the 
United  States  will  not  be  delayed 
pending  the  end  of  a  notice  and 
comment  period.  There  was  no 
opportunity  for  the  Board  to  publish 
proposed  regulations  for  comment  prior 
to  the  effective  date  of  the  FBSEA,  as 
the  Act  was  effective  upon  enactment. 
Accordingly,  the  Board,  for  good  cause. 
finds  that  the  notice  and  public 
comment  procedure  normally  required  is 
impractical  and  contrary  to  the  public 
interest  under  5  U.S.C.  553{b)(B).  The 
Board  further  finds  that,  for  the  same 
reasons,  there  is  good  cause  under  5 
U.S.C.  553(d)(3)  to  make  the  interim  rule 
effective  immediately,  without  regard 
for  the  30-day  period  provided  for  in  5 
U.S.C.  553(d). 

The  enactment  of  the  IBA  in  1978 
subjected  the  operations  of  foreign 
banks  in  this  country  to  federal 
regulation  for  some  purposes.  Since  that 
time,  the  presence  of  foreign  banks  in 
the  United  States  has  expanded 
significantly.  As  of  December  31, 1991, 
there  were  304  foreign  banks  with 
operations  in  the  United  States  with 
aggregate  banking  assets  of  $866  billion. 
Branches  and  agencies  of  foreign  banks 
alone  had  aggregate  assets  of 
approximately  $716  billion,  or  20  percent 
of  total  banking  assets  in  this  country, 
as  of  year  end  1991.  Approximately  94 
percent  of  the  total  assets  of  foreign 
bank  branches  and  agencies  were  in  532 
state-licensed  branches  and  agencies, 
while  6  percent  were  in  84  federally 
licensed  branches  and  agencies. 

Foreign  banks  have  made  significant 
contributions  to  the  banking 
environment  in  the  United  States  and 
have  been  an  important  source  of  credit 
for  American  business.  Over  the  last 
three  years,  however,  the  Board  has 
conducted  investigations  and  taken 
enforcement  actions  with  respect  to 
unlawful  activities  at  the  U.S.  offices  of 
several  foreign  banks.  In  1990,  as  a 
result  of  one  investigation,  the  Board 


forwarded  recommendations  to  the 
Congress  to  subject  a  foreign  bank's 
branches  and  agencies  in  this  country  to 
various  provisions  of  the  criminal  code 
governing  bank  fraud  and  other  bank 
crimes.  Those  recommendations  were 
acted  upon  by  the  Congress  in  the  Crime 
Control  Act  of  1990. 

In  1991  the  Board  conducted  a  further 
review  of  the  statutes,  regulations  and 
supervisory  policies  governing  the 
operations  of  foreign  banks  in  the 
United  States,  and  concluded  that 
legislation  was  needed  to  strengthen  the 
system  of  federal  regulation  and 
supervision  of  foreign  bank  operations 
in  this  country.  In  response  to  a  request 
for  legislative  recommendations  from 
the  Congress,  the  Board  sent  a 
legislative  proposal  to  the  Chairmen  of 
the  Senate  and  House  Banking 
Committees  of  the  United  States 
Congress  on  May  9, 1991.  The  Congress 
enacted  substantial  portions  of  this 
proposal  on  December  19, 1991  as  the 
FBSEA. 

In  enacting  the  FBSEA,  Congress 
sought  to  provide  federal  regulators  with 
clear  standards  to  govern  the 
establishment  of  U.S.  offices  by  foreign 
banks  and  with  enhanced  tools  for 
supervising  their  ongoing  operations  in 
the  United  States.  The  Board's  interim 
rule  amends  Regulation  K  to  reflect 
these  and  other  changes  made  by  the 
FBSEA.  The  Board  has  revised 
Regulation  K  to  establish  procedures  for 
the  exercise  of  the  Board's 
responsibilities  relating  to  the  approval, 
examination  and  termination  of  foreign 
bank  operations  in  the  United  States.  It 
has  also  revised  Regulation  K  to 
implement  provisions  of  the  FBSEA  that 
allow  for  disclosure  of  certain 
information  to  foreign  supervisors  and 
establish  limits  on  loans  to  a  single 
borrower  by  state  branches  and 
agencies.  In  addition,  the  Board  is 
amending  Regulation  Y  to  reflect  that 
foreign  banking  organizations  acquiring 
an  interest  of  greater  than  5  percent  of 
the  voting  shares  of  a  U.S.  bank  or  bank 
holding  company  must  file  an 
application  with  the  Board  under  the 
BHC  Act. 

Establishment  of  Foreign  Bank  Offices 

Board  Approval 

Regulation  K  is  amended  to  implement 
the  statutory  requirement  that  a  foreign 
bank  obtain  the  prior  approval  of  the 
Board  before  if  establishes  a  branch, 
agency,  representative  office,  or 
commercial  lending  company  subsidiary 
(collectively,  "office")  in  the  United 
States.  The  regulation  provides  that 
changing  the  status  of  an  office  in  a  way 
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that  makes  a  material  difference  in  the 
activities  of  that  office — for  example, 
from  an  agency  to  a  branch — or  the 
relocation  of  an  office  from  one  state  to 
another  constitutes  the  establishment  of 
an  office  for  which  prior  Board  approval 
is  required.  In  certain  circumstances,  the 
regulation  also  requires  Board  approval, 
although  not  necessarily  prior  Board 
approval,  when  a  foreign  bank  or  parent 
company  of  a  foreign  bank  acquires 
ownership  or  control  of  a  commercial 
lending  company  through  acquisition  or 
merger,  or  when  a  foreign  bank  assumes 
the  operations  of  a  branch,  agency,  or 
representative  office  through  certain 
mergers  or  acquisitions. 

The  Board's  authority  to  approve  new- 
foreign  bank  offices  parallels  the 
continuing  authority  of  the  Office  of  the 
Comptroller  of  the  Currency 
(Comptroller!  to  license  new  federal 
branches  and  agencies  of  foreign  banks 
and  the  authority  of  state  banking 
departments  or  authorities  to  license 
new  state  branches  and  agencies.  The 
Board's  approval  authority  does  not 
supplant  the  authority  of  ^e 
Comptroller  and  the  state  regulatory 
authorities  to  license  new  foreign  bank 
offices  in  accordance  with  whatever 
terms  or  conditions  those  authorities 
might  establish. 

Definitions 

The  regulation  adopts  a  new  set  of 
definitions  applicable  to  the  provisions 
implementing  the  FBSEA.  It  also  makes 
complementary  amendments  to 
definitiorw  previously  contained  in 
Subparts  A  and  B  of  Regulation  K.  With 
respect  to  the  definition  of 
representative  office,  the  regulation 
describes  the  kinds  of  functions — 
representational  and  administrative — 
permitted  for  representative  offices.  It 
has  been  amended  to  specify  that 
certain  activities  would  not  be  permitted 
for  such  offices 

Under  the  P'BSt-A,  Board  approval  is 
required  before  a  foreign  bank  may 
establish  any  office  m  the  United  States 
or  acquire  control  of  a  commercial 
lending  company.  "Establish"  is  defined 
as  opening  and  engaging  in  business  at  a 
new  office.  It  is  also  defined  to  include 
the  assumption  by  a  foreign  bank 
through  merger,  or  the  acquisition  of  the 
operations,  of  an  office  that  is  open  and 
conducting  business  in  the  United 
States,  where  the  institution  that  will 
operate  the  US.  office  ceases  operation 
as  a  separate  entity  or  otherwise 
changes  in  corporate  form  following  the 
merger  or  acquisition.  Finally,  the 
definition  of  "establish"  further  includes 
upgrading  the  status  of  an  office  or 
relocating  an  office  from  one  state  to 
another  T^-"  definition  does  not  refer  to 


a  change  involving  a  commercial  lending 
company  because  approval  by  the 
licensing  or  chartering  authority,  as  well 
as  by  the  Board,  would  be  required 
where  a  change  in  the  corporate  form  of 
a  subsidiary  is  involved. 

Branch  and  Agency  Functions 

It  has  come  to  the  Board's  attention 
that  certain  offices  or  subsidiaries  of 
foreign  banks  in  the  United  States  that 
are  not  regulated  as  a  branch  or  agency 
by  any  banking  authority  in  this  country 
are  nevertheless  performing  functions 
that  are  appropriate  only  to  banks, 
branches,  or  agencies  licensed  by  U.S. 
bank  regulatory  authorities.  These 
functions  go  beyond  soliciting  business 
on  behalf  of  the  foreign  bank  to  include 
entering  into  contracts  with  customers 
for  the  account  of  the  foreign  bank 
parent,  with  the  resulting  transaction 
often  being  booked  at  one  of  the 
offshore,  shell  branches  of  the  parent 
bank.  To  the  extent  that  employees  of 
these  offices  or  subsidiaries  in  the 
United  States — or  employees  of  the 
foreign  bank  operating  from  U.S.  offices 
or  subsidiaries  or  other  locations — are 
contracting  on  behalf  of  the  foreign  bank 
to  lend  money  or  to  take  deposits  in  this 
country,  these  activities  in  the  United 
States  appear  to  fall  within  the 
definition  of  "agency"  or  "branch"  in  the 
IBA.  Such  activities  are  only  permissible 
if  the  foreign  bank  first  obtains  a  hcense 
from  the  appropriate  state  or  federal 
authority  to  operate  a  branch  or  agency. 
This  approach  would  not  preclude  a 
foreign  bank  with  an  authorized  U.S. 
branch  or  agency  from  also  using 
employees  located  in  the  United  States 
to  perform  activities  on  behalf  of  an 
offshore  shell  branch  or  agency. 

Procedures  for  Applications 

A  foreign  bank  seeking  to  establish  an 
office  must  file  an  application  with  the 
Board  and  give  notice  of  its  application 
to  the  public.  The  Board's  publication 
requirement  parallels  that  currently 
employed  by  the  Comptroller  for 
applications  by  a  foreign  bank  to 
establish  a  federal  branch  or  federal 
agency.  For  applications  to  establish  a 
federal  branch  or  federal  agency, 
compliance  with  the  publication 
procedures  of  the  Comptroller  will 
satisfy  the  Board's  requirement. 

The  regulation  pro\ides  for  public 
comment  within  30  days  of  the 
publication  of  the  notice  and  for  Board 
action  generally  within  60  days  of 
acceptance  of  the  application.  The 
Board  may  request  any  information  in 
addition  to  that  supplied  in  the 
application  when  the  Board  believes 
that  additional  information  is  necessary 
for  its  decision,  and  may  extend  the  60- 


day  period  for  derision  if  if  determines 
that  an  extension  would  serve  the  public 
interest  and  so  notifies  the  applicant. 
These  rules  are  similar  to  those  for  bank 
holding  company  applications. 

Special  procedures  for  obtaining  after- 
the-fact  approval  by  the  Board  of 
applications  to  establish  offices  are 
provided  to  address  the  establishment. of 
U.S.  offices  through  certain  mergers  or 
acquisitions  of  foreign  banks.  Such 
establishment  occurs  when  there  is  a 
change  in  the  corporate  form  of  the 
foreign  bank  operating  the  branch, 
agency,  representative  office,  or 
commercial  lending  company  in  this 
country,  such  as  through  a  merger  of 
that  foreign  bank  into  another  foreign 
bank  or,  in  certain  circumstances,  the 
acquisition  of  the  assets  or  operations  of 
the  foreign  bank  by  another  foreign 
bank.  In  order  to  allow  the  transaction 
to  be  accomplished  without  delay,  the 
Board  may  permit  consummation  to 
occur  before  an  application  has  been 
filed  with  or  acted  upon  by  the  Board. 
The  regulation  sets  forth  the  criteria  on 
which  the  Board  may  base  such  a 
decision.  The  Board's  after-the-fact 
approval  procedures  apply  only  if  the 
new  bank  resulting  from  a  merger  or  the 
bank  being  acquired  does  not  control  or 
own  more  than  5  percent  of  the  voting 
shares  of  a  U.S.  bank.  In  all  cases,  the 
Board  reserves  the  right  to  deny  the 
application,  and  an  applicant  must  agree 
to  abide  by  the  Board's  decision, 
including  by,  if  necessary,  terminating 
the  activities  of  any  U.S.  office  as 
required  by  the  Board. 

In  contrast  no  application  is  required 
where  a  foreign  bank  with  a  U.S.  office 
is  acquired  by  a  foreign  bank  or  foreign 
company  if  the  acquired  foreign  bank 
continues  to  operate  in  the  same 
corporate  form  as  prior  to  the 
acquisition,  and  the  acquired  foreign 
bank  does  not  control  or  own  more  than 
5  percent  of  the  shares  of  a  U.S.  bank.  In 
such  circumstance,  thiere  would  be  no 
change  in  the  corporate  form  of  the 
foreign  bank  that  operates  the  U.S. 
office,  and  for  that  reason  no  application 
would  be  required.  The  regulation  does 
require  a  written  notice  within  10  days 
of  the  change  in  ownership  or  control  of 
the  foreign  bank  with  the  U.S.  office  in 
order  for  the  Board  to  be  able  to  rr.onitor 
whether  other  regulatory  requirements — 
such  as  the  qualifying  foreign  banking 
organization  standard — are  being  met 
by  the  new  consolidated  organization. 
The  Board  wishes  to  make  clear  that 
under  no  circumstances  is  an 
application  to  the  Board  required  for  a 
merger  or  acquisition  of  two  or  more 
foreign  banks  that  occurs  wholly  outside 
the  United  States  where  the  foreign 
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banks  have  no  U.S.  offices  and  do  not 
control  a  U.S.  bank. 

The  Board's  regulation  takes  account 
of  the  fact  that  the  Board  will  be  acting 
on  applications  for  foreign  bank  offices 
for  which  approval  must  also  be 
obtained  from  the  Comptroller  or  the 
relevant  state  banking  authority.  For 
that  reason,  the  Board  envisions  close 
cooperation  between  itself  and  these 
agencies.  The  Board  will  notify  the 
Comptroller  or  the  relevant  state 
banking  authority  when  an  application 
is  received  and  will  consult  with  that 
agency  throughout  the  application 
process.  In  acting  on  an  application,  the 
Board  will  rely  to  the  extent  possible  on 
information  already  supplied  by  the 
applicant  or  otherwise  available  to  the 
Comptroller  or  the  relevant  state 
banking  authority. 

The  Board  will  also  consult  with  the 
Comptroller,  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  and  the 
state  supervisors  in  an  effort  to  develop 
a  uniform  standard  form  for  applications 
by  foreign  banks  to  establish  branches, 
agencies,  representative  offices,  and 
commercial  lending  companies.  Until  a 
form  is  issued,  an  applicant  should 
submit  to  the  appropriate  Reserve  Bank 
a  copy  of  its  application  to  either  the 
state  banking  authority  or  the 
Comptroller,  and  should  contact  the 
responsible  Reserve  Bank  to  determine 
what  additional  information  should  be 
provnded. 

Standards  for  Approval  of  Applications 
to  Establish  a  Branch,  .Agency,  or 
Commercial  Lending  Company 
Subsidiary 

Regulation  K  is  revised  to  implement 
the  statutory  requirements  for  approval 
of  foreign  bank  applications  and 
additional  requirements  imposed  by  the 
Board  pursuant  to  its  statutory 
authority.  The  Board  may  condition 
approval  of  an  application  as  it  deems 
necessary. 

Comprehensive  supervision  or 
regulation  of  a  foreign  bank  on  a 
consolidated  basis  by  home  country 
authorities  is  one  of  the  mandatory 
requirements  for  the  establishment  of  an 
office  in  the  United  States.  The  Board  s 
regulation  provides  a  standard  for 
assessing  consolidated  super\'ision  or 
regulation;  whether  a  foreign  bank  is 
supervised  or  regulated  in  such  a 
manner  that  its  home  country  supervisor 
receives  sufficient  information  on  the 
worldwide  operations  of  the  foreign 
bank,  including  the  relationship  of  the 
bank  to  affiliated  companies,  to  be  able 
to  assess  its  overall  financial  condition 
and  compliance  with  law.  In  making 
that  determination,  the  Board  will 


assess,  among  other  factors,  the  extent 
to  which  the  home  country  supervisor: 

1   Ensures  that  the  foreign  bank  has 
adequate  procedures  for  morutoring  and 
controlling  its  worldwide  operations; 

2.  Obtains  information  on  the  condition  of 
the  foreign  bank  and  its  subsidiaries  or 
offices,  whether  through  examination,  audit 
reports,  or  otherwise; 

3.  Obtains  information  on  the  dealings  and 
relationship  between  the  foreign  bank  and  its 
affiliates; 

4.  Receives  financial  reports  that  permit 
analysis  of  the  consolidated,  worldwide 
condition  of  the  foreign  bank; 

5.  Evaluates  prudential  standards  on  a 
worldwide  basis 

The  Board  recognizes  that  the  legal 
systems  for  supervision  and  regulation 
vary  from  country  to  countn.-,  and  that 
comprehensive  supervision  or  regulation 
on  a  consolidated  basis  can  be  achieved 
in  different  ways,  The  regulation 
includes  both  the  general  standard  the 
Board  will  apply  in  making  its 
determination  and  the  primary  elements 
it  will  consider  in  applying  this 
standard.  At  the  same  time,  the 
regulation  gives  the  Board  flexibility  in 
making  case-by-case  determinations 
without  imposing  the  U.S.  regulatory 
system  on  foreign  banks  outside  the 
United  States. 

The  proposed  factors  focus  on  the 
ability  of  the  home  country  supervisor  to 
obtain  information  on,  and  supervise. 
the  foreign  bank's  operations  and 
overall  condition,  but  they  do  not 
mandate  that  the  information  be 
obtained  in  a  particular  form  or  through 
particular  methods.  The  Board  will 
obtain  information  on  these  factors  by 
requiring  the  foreign  bank  to  submit  in 
its  application  a  description  of  the 
supervision  to  which  it  is  subject,  or  any 
changes  in  such  supervision  since  the 
last  relevant  Board  determination  on 
consolidated  supervision  in  the  foreign 
bank's  home  country  The  Board  will 
also  seek  to  gather  information  from 
outside  sources,  including  the  home 
country  authorities. 

It  IS  possible  that  different  types  of 
institutions  from  the  same  country  may 
be  supervised  in  a  different  manner. 
Thus,  a  decision  in  a  particular  case 
relating  to  a  home  country's  supervision 
may  not  always  be  determinative  for 
other  applicants  from  that  country. 
There  will  also  be  applications  from 
banks  in  one  country  that  are  owned  by 
banks  m  another  country.  In  such  a 
case,  both  the  applicant  bank  and  any 
parent  foreign  bank  must  be  subject  to 
consolidated  home  country  supervision. 
necessitating  determinations  for  more 
than  one  country. 

The  discretionary  standards  for 
approval  are  adopted  from  the  statute 


and  further  clarified  by  the  regulation. 
The  financial  and  managerial  standards 
imposed  by  the  regulation  reflect  those 
required  of  domestic  banks  under  the 
Board's  Regulation  Y.  In  addition,  the 
standard  for  managerial  resources 
includes  consideration  of  management's 
experience  and  capacity  to  engage  in 
international  banking  and  any  record  of 
a  foreign  bank  or  its  management  with 
respect  to  compliance  with  laws  and 
regulations.  Where  the  foreign  bank  is 
already  present  in  the  United  States,  the 
standard  requires  consideration  of  a 
foreign  bank's  fulfillment  of  any 
commitments  to,  and  any  conditions 
imposed  by,  the  Board  in  connection 
MTith  prior  applications.  The  Board  will 
also  examine  whether  the  foreign  bank's 
home  country  supervisor  and  the 
supervisor  of  any  foreign  bank  parent 
share  information  about  the  bank  with 
the  Board  and  other  supervisors. 

One  of  the  discn  tioriAry  standards 
established  by  the  lUSEA  for 
applications  to  establish  a  branch, 
agency,  or  commercial  lending  company 
is  whether  the  foreign  bank  has 
provided  the  Board  with  adequate 
assurances  that  it  will  make  available  to 
the  Board  information  on  the  operations 
of  the  bank  and  its  affiliates  necessary 
to  determine  compliance  with  U.S.  law. 
Although  this  standard  is  discretionary 
for  such  applications,  the  FBSEA  also 
amended  the  BHC  Act  to  make  these 
assurances  a  mandatory  requirement  for 
the  acquisition  of  a  U.S.  bank  by  a 
company,  including  a  foreign  bank  or 
other  foreign  company. 

In  making  such  assurances  on 
disclosure  of  information  to  the  Board, 
the  applicant  is  required  to  describe 
applicable  secrecy  laws,  and  how  those 
laws  would  restrict  the  provision  of 
information  to  the  Board.  If  the 
restrictions  are  significant  enough  to 
impede  materially  the  monitoring  of  the 
foreign  bank's  operations,  the  standard 
on  disclosure  of  information  would 
allow  the  Board  to  deny  the  application. 
There  could,  however,  be  instances  in 
which  such  restrictions  would  not 
impede  the  review  of  a  foreign  bank's 
operations.  In  such  circumstances,  if  the 
Board  has  no  reason  to  believe  that  the 
affiliates  are  engaged  in  violations  of 
law,  the  application  could  still  be 
approved  subject  to  the  imposition  of  a 
condition  that  activities  of  the  foreign 
bank's  U.S.  office  or  subsidiary  must  be 
terminated  if  the  information  restrictions 
subsequently  interfere  with  the  Board's 
ability  to  determine  the  safety  and 
soundness  of  the  U.S.  operations  of  the 
foreign  bank  or  the  foreign  bank's 
compliance  with  U.S.  laws  and 
regulations. 
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Abbreviated  Procedures 

The  Comptroller  currently  may  apply 
abbreviated  procedures  for  applications 
to  establish  an  additional  federal  branch 
or  federal  agency  within  a  state  in 
which  a  foreign  bank  already  maintains 
a  federal  branch  or  federal  agency.  The 
Board  is  considering,  and  is  seeking 
comment  on.  whether  to  establish 
similar  procedures  after  it  has  gained 
experience  in  reviewing  applications 
from  foreign  banks  under  the  new 
regulations. 

The  Board  may  also  consider  more 
streamlined  procedures  or  delegation  of 
authority  to  the  Reserve  Banks  for  the 
approval  of  certain  applications  for  new 
offices  after  the  Board  has  developed 
experience  in  approving  such 
applications  gijffiri^nt  to  provide  a  basis 
for  identifying  the  appropriate 
circumstances  for  more  limited 
procedures. 

Representative  Offices 

In  acting  on  applications  by  foreign 
banks  to  establish  representative 
offices,  the  Board  will  take  into  account 
to  the  extent  it  deems  appropriate  the 
standards  for  approval  of  applications 
to  estabiisn  branches,  agencies,  and 
commercial  lending  company 
subsidianes.  in  so  doing,  the  Board  will 
consider  the  natiu^  and  extent  of  the 
proposed  activities  of  the  representative 
office  in  the  United  States. 

Applications  under  Uie  Bank  Holding 
Company  Act 

Section  207  of  the  FBSEA  eliminated  a 
provision  in  section  B  of  the  IBA  that 
exempted  foreign  banks  and  companies 
controlling  foreign  banks  from  certain  of 
the  requirements  of  section  3  of  the  BHC 
Act  if  the  foreign  bank  operated  in  the 
United  States  only  through  branches, 
agencies,  or  commercial  lending 
companies.  As  a  result,  a  foreign  bank 
or  a  company  that  controls  a  foreign 
bank  that  maintains  a  branch  or  agency 
in  the  United  States  or  ccmtrols  a 
commercial  lending  company  in  the 
United  States  is  now  subject  to  all  of  the 
provisions  of  the  BHC  Act  as  if  the 
foreign  ba.^k  or  company  were  a  bank 
holding  company  under  the  BHC  Act. 
The  Board  has  adopted  a  conforming 
amendment  to  Regulation  Y  that 
specifies  that  in  general  a  foreign 
banking  organization  with  a  branch, 
agency,  or  commercial  lending  company 
subsidiary  in  the  United  States  is 
subject  to  the  application  requirements 
of  section  3  of  the  BHC  Act  for  the 
acquisition  of  a  direct  or  indirect 
interest  in  a  U.S.  bank  or  U.S.  bank 
holding  company.  The  conforming 
amendment  also  provides  that  an. 


application  is  not  required  under  section 
3  for  the  acquisition  of  more  than  5 
percent  of  the  shares  of  a  foreign 
banking  organization  that  does  not 
control  a  bank  in  the  United  States. 

Termination  of  an  Office  of  a  Foreign 
Bank  in  the  United  States 

Grounds  for  Termination  of  Offices 

Regulation  K  is  revised  to  include  the 
statutory  standards  for  termination  by 
the  Board  of  the  operations  in  the  United 
States  of  a  representative  office  or  state 
branch,  state  agency,  or  commercial 
lending  company  of  a  foreign  bank. 
Before  terminating  any  state  branch  or 
state  agency,  the  Board  will  request  and 
consider  the  views  of  the  relevant  state 
supervisor.  The  regulation  also  reflects 
the  statutory  requirement  that  the  Board 
recommend  to  the  Comptroller  that  a 
federal  branch  or  federal  agency  be 
terminated  if  the  termination  would  be 
warranted  under  the  same  standards 
applicable  to  a  state  branch  or  agency. 

Hearing 

Under  the  FBSEA.  a  termination  order 
generally  will  be  issued  only  after  notice 
and  an  opportunity  for  a  hearing.  The 
Board  may  act  without  providing  for  a 
hearing  if  it  determines  that  doing  so  is 
necessary  in  order  to  protect  the  public 
interest.  When  such  action  is  necessary, 
the  Board  may  take  other  actions 
designed  to  give  the  foreign  bank  notice 
and  an  opportunity  to  present  its  views. 

Voluntary  Termination 

The  Board's  regulation  requires  notice 
of  the  voluntary  termination  of  an  office 
by  a  foreign  bank  30  days  in  advance  of 
that  termination.  Such  a  procedure  is 
necessary  for  the  Board  to  monitor  a 
foreign  bank's  presence  in  the  United 
States.  This  notice  requirement  is  in 
addition  to.  and  does  not  satisfy,  any 
other  requirement  by  federal  or  state 
authorities  relating  to  a  voliuitary 
liquidation  or  branch  closing. 

Examinations  of  Offices  and  Affiliates 
of  Foreign  Banks 

Under  sections  7(c)  and  10(c)  of  the 
IBA.  the  Board  is  granted  authority  to 
examine  any  branch,  agency,  or 
representative  office  of  a  foreign  bank, 
any  commercial  lending  company  or 
bank  controlled  by  one  or  more  foreign 
banks,  and  any  other  office  or  affiliate 
of  a  foreign  bank  that  conducts  business 
in  the  United  States.  Moreover,  the 
Board  is  authorized  to  coordinate 
examinations  of  the  U.S.  offices  and  U.S. 
affiliates  of  a  foreign  bank  with  the 
other  federal  and  state  banking 
regulators  and  to  conduct  its  own 
examinations  of  such  offices.  The  Board 


has  delesjated  the  authority  to 
coordinate  such  examinations  to  its 
Director  of  the  Division  of  Banking 
Supervision  and  Regulation. 

Regulation  K  is  revised  to  implement 
the  statutory  requirement  that  each 
branch  and  agency  of  a  foreign  bank  be 
examined  on  site  at  least  once  in  every 
twelve-month  period,  beginning  on  the 
date  on  which  the  most  recent 
examination  ended,  by  one  of  the 
federal  or  state  banking  agencies  This 
interim  rule  also  revises  Regulation  K  to 
implement  the  statutory  standard  that 
representative  offices  shall  be  examined 
in  the  manner  and  with  the  frequency 
determined  by  the  Board.  The  Board  is 
also  exercising  its  discretion  to  add 
commercial  lending  companies  to  the 
list  of  offices  to  be  examined  in  every 
twelve-month  period. 

Disclosure  of  Information  to  Foreign 
Supervisors 

Under  section  15(a)  of  the  IBA.  the 
Board  is  authonzed  to  disclose 
supervisory  information  to  a  foreign 
supervisor  if  such  disclosure  is 
appropriate  and  would  not  preiudice  the 
interests  of  the  United  States  Before 
disclosing  any  information,  the  Board  is 
required  to  obtain,  to  the  extent 
necessary,  the  agreement  of  the  foreign 
supervisor  to  maintain  the 
confidentiality  of  the  information  to  the 
extent  possible  under  applicable  law. 
The  Board  delegates  to  the  General 
Counsel  the  authority  to  determine 
whether  disclosure  is  appropriate  in  a 
particular  case  and  to  negotiate  any 
confidentiality  agreement  The  General 
Counsel  will  consult  with  the  other 
federal  banking  agencies  as  appropriate 
in  deciding  whetiier  to  disclose 
supervisory  information 

Limitation  on  Loans  to  One  Borrower 

The  FBSEA  amends  section  7  of  the 
IBA  to  provide  that  a  state  branch  or 
state  agency  must  comply  with  the  same 
limitations  with  respect  to  loans  made 
to  a  single  borrower  as  are  applicable  to 
a  federal  branch  or  federal  agency  under 
the  IBA.  Under  the  IBA.  a  federal  branch 
or  agency  is  subject  to  the  limit  on  loans 
to  single  borrowers  found  in  the 
National  Bank  Act.  Under  that  Act.  the 
federal  branches  and  agencies  of  the 
same  foreign  bank  must  aggregate  all 
their  loans  to  the  same  borrower  to 
determine  compliance  with  this  limit. 
The  capital  against  which  the  loans  are 
measured  is  the  consolidated  capital  of 
the  foreign  bank. 

The  regulation  implements  the  new 
requirement  in  the  FBSEA  by  requiring  a 
foreign  bank  with  a  state  branch  or 
agency  to  aggregate  all  loans  made  to 
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the  same  borrower  by  all  of  its  branches 
and  agencies  in  the  United  States- 
regardless  of  whether  they  have  federal 
or  state  licenses — for  purposes  of 
determining  compliance  with  the 
statutory  limit.  The  intent  of  the 
provision  is  to  put  the  operations  of  the 
foreign  bank  in  the  United  States  on  a 
comparable  footing  with  domestic  banks 
for  lending  purposes. 

Activities  of  State  Branches  and 
Agencies 
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Section  r(h){l)  of  il;e  I3A,  as  enacted 
by  the  FBSE.\  provides  that  a  state 
branch  or  state  agency  may  not  engage 
in  any  type  of  activity  not  permissible 
for  a  federal  branch  unless  the  Board 
has  determined  that  such  activity  is 
consistent  vkith  sound  banking  practices. 
In  the  case  of  insured  branches,  the 
FDIC  must  also  determine  that  the 
activity  poses  no  significant  risk  to  the 
deposit  insurance  fund.  The  Board 
proposes  to  address  this  provision  at  a 
later  time,  after  consulting  the  FDIC. 

Deposit  Insurance  Requirement  for 
Retail  Deposit -Taking 

There  is  an  unresolved  issue 
conce.'-ning  the  scope  of  section  6(c}  of 
the  IBA  specifically  whether  a  foreign 
bank  miust  establish  an  insured  bank 
subsidiary  if  it  maintains  any  deposits 
with  balances  under  SlOC. 000,  or 
whether  a  foreign  bank  need  only 
establish  an  insured  bank  subsidiary  if 
it  accepts  or  m.aintains  deposits  with 
balances  under  $100,000  that  are 
domestic  retail  deposits  requiring 
deposit  insurance  pursuant  to  sections 
6la)  and  [b)  of  the  IBA  and  the 
regulations  adopted  by  the  FDIC  and  the 
Comptroller.  On  Dece.Tiber  19.  1991,  the 
Board  and  the  Comptroller  provided 
guidance  to  foreign  hanks  that,  until  the 
agencies  issued  clarifjing  rules  or 
interpretations,  the  foreign  banks  would 
not  be  considered  to  be  in  violation  of 
section  6[cj  if  they  lim.ited  their  deposit- 
taking  activities  in  branches  and 
agencies  to  those  permiMed  by 
regulations  of  the  FDIC  and  the 
Comptroller  in  effect  on  December  19, 
1991.  The  Board  is  continuing  to  review- 
section  6(c)  and  the  intent  of  the 
Congress  with  respect  to  this  provision, 
and  has  therefore  reserved  this  part  of 
the  regulation  for  future  promulgation. 

Rules  of  Practice  for  Hearings 

Under  amendments  to  the  IBA  made 
by  the  FBSEA,  the  Board  must,  unless 
expeditious  action  is  required,  hold 
hearings  before  terminating  the 
activities  of  a  state  branch,  state  agency, 
subsidiary,  or  representative  office  of  a 
foreign  bank.  Accordingly,  the  Board 


has  revised  its  hearing  rules  to  make 
them  applicable  in  such  cases 

Penalties  for  Violation  of  the  IB.\ 

Section  208  of  the  FBSE.^  atiiied  a 
new  section  16  to  the  IBA  that  provides 
for  civil  money  penalties  for  violation  of 
the  IBA  That  provision,  like  the  rest  of 
the  FBSEA  is  currently  effective.  The 
Board  is  working  with  the  other  federal 
banking  agencies  to  determine  whether 
it  is  necessary  to  adopt  conforming 
regulations,  and  that  effort  will  be  the 
subject  of  a  separate  notice  and 
opportunity  for  comment. 

Initial  Regulatory  Flexibilitv  .A.nalysi« 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  an  initial 
regulatory  flexibility  analysis  with  any 
notice  of  proposed  rulemaking.  Two  of 
the  requirements  of  an  initial  regulatory 
flexibility  analysis — a  description  of  the 
reasons  why  the  action  by  the  agency  is 
being  considered  and  a  statement  of  the 
objectives  of,  and  the  legal  basis  for.  the 
proposed  rule — are  contained  in  the 
supplementary  information  above.  The 
Board's  interim  rule  requires  no 
additional  reporting  or  recordkeeping 
requirements  other  than  as  are 
necessar>'  to  im.plement  the  statute:  nor 
are  there  relevant  federal  rules  that 
duplicate,  overlap,  or  conflict  with  the 
proposed  rule,  other  than  as  required  by 
law. 

Another  requirement  of  the  initial 
regulatory  flexibility  analysis  is  a 
description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
to  which  the  proposed  rule  shall  apply. 
The  interim  rule  will  apply  to  all  foreign 
offices,  regardless  of  size.  The  rule 
should  not  have  a  significant  economic 
impact  on  small  branches,  agencies, 
representative  offices,  and  commercial 
lending  companies,  but  rather  will 
improve  the  supervision  and  regulation 
of  all  such  offices 

Paperwork  Reduction 

The  Board,  acting  pursuant  to 
authority  delegated  to  it  by  the  Director 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507(e).  has  approved 
the  collection  of  information  called  for 
by  sections  211.25  and  211^  of  the 
Board's  Rules  and  sections  7  and  10  of 
the  IBA. 

List  of  Subjects 

12  CFR  Part  211 

Exports.  Federal  Reserve  System. 
Foreign  banking,  Holding  companies. 
Investments,  Reporting  and 
recordkeeping  requirements. 


12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Seairities. 

12  CFR  Part  263 

Administrative  practice  and 
procedure,  Federal  Reserve  System. 

12  CFR  Part  265 

Authority  delegations  (Government 
agencies).  Federal  Reserve  System. 

For  the  reasons  outlined  above,  the 
Board  of  Governors  is  amending  12  CFR 
parts  211.  225.  263  and  265  to  read  as  set 
forth  below 

PART  21 1— tNTERNATtONAL 
BANKING  OPERATtONS 

1.  The  authority  citaUon  for  12  CFR 
part  211  continues  to  read  as  follows: 

Authority:  Federal  R«*erve  Act  (12  U.S.C. 
221  et  seq.y  Bank  Holding  Company  Act  of 
1956,  as  amended  (12  U.S.C.  1841  et  seq).  the 
International  Banking  Act  of  1978  (Pub.  L  95- 
369;  92  Stat.  687;  12  U.S.C.  3101  et  seq\.  the 
Bank  Expori  Services  Act  (Title  IL  Pub,  L  97- 
290,  96  Stat  1235):  Ihf  Irt.-nalwnal  Lending 
Supervision  Act  (I'f  i\  f*ub.  L  9ft  181.97 
Stat.  1153. 12  U.S.Q  3901  et  seq):  and  the 
Export  Trading  Compaay  Act  Amendments 
of  1988  (Title  IH.  Pub.  L  100-418.  102  Stat  1384 
(1988)). 

2.  Section  211^  is  amended  by 
revising  paragraph  (t)  to  read  as  follows: 

§211.2     Dp'mmons 

•  •  •  •  • 

(t)  Representative  office  means  an 
office  that: 

(1)  Engages  solely  in  representational 
and  administrative  functions,  such  as 
soliciting  new  business  or  acting  as 
liaison  between  the  organization's  head 
office  and  customers  in  the  United 
States:  and 

(2)  Does  not  have  authority  to  make 
any  business  decision  for  the  account  of 
the  organization  it  represents,  including 
contracting  for  any  deposit  or  deposit- 
like liability  on  behalf  of  the 
organization. 

•  *        •        •        • 

3.  Section  211.21  is  amended  by 
removing  the  word  "and"  where  it 
appears  in  pa-apraph  (b)(1).  by  removing 
the  period  at  :   »  «'t,c!  of  paragraph  (b)(2) 
and  adding  a  aemi-coton  in  its  place, 
and  by  adding  new  paragraphs  (b)(3) 
through  (b)(8)  to  read  as  follows: 

§211.21       Aut'-O'itr    ^■•J'POSt.    arv;:   &.<:  c  ;><•> 

(b)-  •  • 

(3)  Board  approval  of  the  acquisition 
or  establishment  of  an  office  of  a  foreign 


12998 


Federal  Register  ,    Vol.  57.  No.  73  /  Wednesday,  April  15.  1992  /  Rules  and  Regulations 


bank  in  the  United  States  under  §§  7(d) 
and  10(a)  of  the  IBA  (12  U.S.C.  3105(c), 
3107(a)); 

(4)  The  termination  by  the  Board  of  a 
foreign  bank's  representative  office, 
state  branch,  state  agency,  or 
commercial  lending  company  subsidiary 
in  the  United  States  under  sections  7(e) 
and  10(b)  of  the  IBA  (12  U.S.C.  3105(d), 
3107(bl); 

(5)  The  examination  of  any  office  or 
affihate  of  a  foreign  bank  in  the  United 
States  under  sections  7(c)  and  10(c)  of 
the  IBA  (12  U  S.C.  3105(b),  3107(c)): 

(6)  The  disclosure  of  supervisory 
information  to  a  foreign  supervisor 
under  section  15  of  the  IBA  (12  U.S.C. 
3109); 

(7)  The  limitations  on  loans  to  one 
borrower  by  state  branches  and  state 
agencies  of  a  foreign  bank  under  section 
7(h)  of  the  IBA  (12  U  S.C.  3105(g)):  and 

(8)  The  deposit  insurance  requirement 
for  retail  deposit  taking  by  a  foreign 
bank  under  section  6  of  the  IBA  (12 
use.  3104). 

4.  Sections  211.22  and  211.23  are 
redesignated  as  §|  211.23  and  211.24, 

respectively. 

5.  Newly  de3igr,a:ed  §  211.23  is 
amended  by  -emoving  paragraph  (a)  and 
redesignating  paragraphs  (b)  through  (e) 
as  paragraphs  (a)  through  (d), 
respectively. 

6.  Newly  redesignated  §  211.24  is 
amended  by  removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  through  (i) 
as  paragraphs  (a)  through  (h), 
respectively. 

7  A  new  §  211.22  is  added  to  read  as 
follows:  I 

§211.22    D«flnmon«. 

The  definitions  of  §  211.2  in  subpart  A 
of  this  part  apply  to  this  subpart  except 
as  a  term  is  otherwise  defined  in  this 
section: 

(a)  Affiiiate.  of  a  foreign  bank  or  of  a 
parent  of  a  foreign  bank,  means  any 
company  that  controls,  is  controlled  by. 
or  IS  under  common  control  with,  the 
foreign  bank  or  the  parent  of  the  foreign 
bank. 

(b)  Agency  means  any  office  or  any 
place  of  business  of  a  foreign  bank 
located  in  any  state  at  which  credit 
balances  are  maintained,  checks  are 
paid,  or  money  is  lent,  but  at  which 
deposits  may  not  be  accepted  from  a 
citizen  or  resident  of  the  United  States. 
Obligations  shall  not  be  considered 
credit  balances  unless  they: 

(1)  Are  incidental  to,  or  arise  out  of 
the  exercise  of  other  lawful  banking 
powers; 

(2)  Are  to  serve  a  specific  purpose; 

(3)  Are  not  sohcited  from  the  general 
public; 


(4)  Are  not  used  to  pay  routine 
operating  expenses  in  the  United  States 
such  as  salaries,  rent,  or  taxes; 

(5)  Are  withdrawn  within  a 
reasonable  period  of  time  after  the 
specific  purpose  for  which  they  were 
placed  has  been  accomplished;  and 

(6)  Are  drawn  upon  in  a  manner 
reasonable  in  relation  to  the  size  and 
nature  of  the  account. 

(c)  Banking  subsidiary,  with  respect 
to  a  specified  foreign  bank,  means  a 
bank  that  is  a  subsidiary  as  the  terms 
bank  and  subsidiary  are  defined  in 
section  2  of  the  BHC  Act  (12  U.S.C. 
1841). 

(d)  Branch  means  any  place  of 
business  of  a  foreign  bank  located  in 
any  state  at  which  deposits  are 
received. 

(e)  Change  the  status  of  an  office 
means  convert  a  representative  office 
into  a  branch  or  an  agency,  or  convert 
an  agency  into  a  branch. 

(f)  Commercial  lending  company 
means  any  organization,  other  than  a 
bank  or  an  organization  operating  under 
section  25  of  the  FRA  (12  U.S.C.  601- 
604a),  organized  under  the  laws  of  any 
state,  that  maintains  credit  balances 
permissible  for  an  agency  and  engages 
in  the  business  of  making  commercial 
loans.  Commercial  lending  company 
includes  any  company  chartered  under 
Article  XII  of  the  banking  law  of  the 
State  of  New  York. 

(g)  Comptroller  means  the  Office  of 
the  Comptroller  of  the  Currency. 

(h)  Control  has  the  same  meaning 
assigned  to  it  in  section  2  of  the  BHC 
Act  (12  U.S.C.  1641),  and  the  terms 
controlled  and  controlling  shall  be 
construed  consistently  with  the  term 
control. 

(i)  Domestic  branch  means  any  office 
or  any  place  of  business  of  a  foreign 
bank  located  in  any  state  that  may 
accept  domestic  deposits  and  deposits 
that  are  incidental  to  or  for  the  purpose 
of  carrying  out  transactions  in  foreign 
countries. 

(j)  A  foreign  bank  engages  directly  in 
the  business  of  banking  outside  of  the 
United  States  if  the  foreign  bank 
engages  directly  in  banking  activities 
usual  in  connection  with  the  business  of 
banking  in  the  countries  where  such 
foreign  bank  is  organized  or  operating. 

(k)  To  establish  means  to: 

(1)  Open  and  conduct  business 
through  an  office; 

(2)  Assume,  through  merger,  the 
operations  of  an  office  that  is  open  and 
conducting  business; 

(3)  Acquire  an  office  through  the 
acquisition  of  a  subsidiary  where  such 
subsidiary  would  cease  to  operate  in  the 
same  corporate  form  following  the 
acquisition; 


(4)  Change  the  status  of  an  office:  or 

(5)  Relocate  an  office  from  one  state 
to  another. 

(1)  Federal  agency,  federal  branch, 
state  agency  and  state  branch  have  the 
same  meanings  as  in  section  1  of  the 
IBA  (12  U.S.C.  3101). 

(m)  Foreign  bank  means  an 
organization  that  is  organized  under  the 
laws  of  a  foreign  country  and  that 
engages  directly  in  the  business  of 
banking.  The  term  foreign  bank  does  not 
include  central  banks  of  foreign 
countries-  that  are  not  engaged  in  a 
commercial  banking  business  in  the 
United  States. 

(n)  Foreign  banking  organization 
means  a  foreign  bank  (as  defined  in 
section  1(b)(7)  of  the  IBA  (12  U.S.C. 
3101(b)(7))  that  operates  a  branch, 
agency  or  commercial  lending  company 
subsidiary  in  the  United  States  or  that 
controls  a  bank  in  the  United  States, 
and  any  company  of  which  such  foreign 
bank  is  a  subsidiary. 

(0)  Home  country,  with  respect  to  a 
foreign  bank,  means  the  country  in 
which  the  foreign  bank  is  chartered  or 
incorporated. 

(p)  Home  country  super\-isor  with 
respect  to  a  foreign  bank,  means  the 
governmental  entity  or  entities  in  the 
foreign  bank's  home  country  with 
responsibility  for  the  supervision  and 
regulation  of  the  foreign  bank. 

(q)  Licensing  authority  means: 

(1)  With  respect  to  an  application  to 
establish  a  state  branch  or  state  agency 
of  a  foreign  bank,  the  relevant  state 
supervisor: 

(2)  With  respect  to  an  application  to 
establish  a  federal  branch  or  federal 
agency,  the  Comptroller. 

(r)  Office  or  office  of  a  foreign  bank 
means  any  branch,  agency, 
representative  office,  or  commercial 
lending  company  subsidiary  of  a  foreign 
bank  in  the  United  States. 

(s)  The  parent  of  a  foreign  bank  -' 
means  any  company  of  which  the 
foreign  bank  is  a  subsidiary:  the 
immediate  parent  of  a  foreign  bank  is 
the  company  of  which  the  foreign  bank 
is  a  direct  subsidiary:  and  the  ultimate 
parent  of  a  foreign  bank  is  the  parent  of 
the  foreign  bank  that  is  not  the 
subsidiary  of  any  other  company. 

(t)  Relevant  state  supenisor  means 
the  state  entity  that  is  authorized  to 
supervise  and  regulate  a  state  branch, 
state  agency  or  com.mercial  lending 
company. 

(u)  Representative  office  means  an 
office  that; 

(1)  Engages  in  representational  and 
administrative  functions,  such  as 
soliciting  new  business  or  actmg  as 
liaison  between  the  foreign  bank's  head 
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office  and  customers  in  the  United 
States;  and 

(2j  Does  not  have  authority  to  make 
any  business  decision  for  the  account  of 
the  foreign  bank  it  represents,  including 
contracting  for  any  deposit  or  deposit- 
like liability  on  behalf  of  the  foreign 
bank. 

(v]  State  means  any  state  of  the 
United  States  or  the  District  of 
Columbia. 

(w)  Subsidiary  means  any 
organization  25  percent  or  more  of 
whose  voting  shares  is  directly  or 
indirectly  owned,  controlled  or  held 
with  power  to  vote  by  a  foreign  banking 
organization,  or  any  organization  that  is 
otherwise  controlled  or  capable  of  being 
controlled  by  a  foreign  banking 
organization. 

8.  Sections  211.25  through  211.30  are 
added  to  read  as  follows: 

§211.25    Approval  of  of  ices  of  foreign 
banks. 

(a)  Board  approval  of  offices  of 
foreign  banks-—{\]  Prior  Board 
approval. 

(i)  Except  as  otherwise  provided  in 
paragraph  (a)(2)  of  this  section,  a  foreign 
bank  shall  obtain  the  approval  of  the 
Board  before  it  establishes  a  branch, 
agency,  representative  office  or 
commercial  lending  company  subsidiary 
in  the  United  Stales. 

(ii)  Except  as  otherwise  provided  in 
parag'-aph  (8){2)  of  this  section,  a  foreign 
bank  shall  obtain  the  Board's  prior 
approval  before  it  acquires  ownership  or 
control  of: 

(A)  A  commercial  lending  company, 
or 

(B)  A  foreign  bank  that  owns  or 
controls  a  commercial  lending  company 
in  the  United  States  v\he-e  the  acquired 
foreign  bank  would  cease  to  operate  in 
the  same  corporate  form  following  the 
acquisition. 

(2)  After-the-fact  Board  approval. 
Where  a  foreign  bank  proposes  to 
establish  an  office  m  the  United  States 
through  an  acquisition  of,  cr  merger 
with,  a  foreign  bank  with  an  office  in  the 
United  States,  the  Board  may,  in  its 
disc.-etion,  allow  the  acquisition  or 
.Tierger  to  proceed  before  an  application 
to  establish  an  office  has  been  filed  or 
acted  upon  under  this  section  where: 

(i)  The  foreign  bank  or  banks  will  not 
own  or  control  more  than  five  percent  of 
any  class  of  the  voting  secu.-ities  of.  or 
control,  a  U.S.  barJt. 

(ii)  Prior  to  consummation  of  the 
acquisition  or  merger,  each  of  the 
relevant  foreign  banks  commits  in 
writing  to  comply  with  the  procedures 
tor  an  application  under  this  section 
within  a  reasonable  period  of  lime  or 
has  already  filed  an  application,  and 
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(iii)  The  Board  is  given  reasonable 
advance  notice  of  the  proposed 
acquisition  or  mei:ger.  and  each  of  the 
relevant  foreign  banks  commits  in 
writing  to  abide  by  the  Board's  decision 
on  the  application,  including,  if 
necessary,  to  terminate  the  activities  of 
any  U.S.  ofTice  as  required  by  the  Board. 

(3)  Notification  of  change  in 
ownership  or  control.  A  foreign  bank 
with  a  U.S.  office  shall  notify  the  Board 
in  writing  within  10  days  of  a  change  in 
its  ownership  or  control  where  if  is 
acquired  or  controlled  by  another 
foreign  bank  or  company  and  the  foreign 
bank  with  a  VS.  office  continues  to 
operate  in  the  same  corporate  form  as 
prior  to  the  change  in  ownership  or 
control. 

(4)  Transactions  subject  to  approval 
under  Regulation  Y.  Subpart  B  of  the 
Board's  Regulation  Y  (12  CFR  225.11 
through  225.14)  governs  the  acquisition 
by  a  foreign  bank  or  foseign  banking 
organization  of  direct  or  indirect 
ownership  or  control  of  any  voting 
securities  of  a  bank  or  bank  holding 
company  in  the  United  States  if  the 
acquisition  results  in  the  foreign  bank  or 
foreign  banking  organization's 
ownership  or  control  cf  more  than  5 
percent  of  any  class  of  voting  securities 
of  a  U.S.  bank  or  bank  holding  company, 
including  through  acquisition  of  a 
foreign  banking  organization  that  owns 
or  controls  more  than  5  percent  of  any 
class  of  the  voting  securities  of  a  U.S. 
bank  or  bank  holding  company. 

(b)  Procedures  for  application — (1) 
Filing  application.  An  application  for 
the  Board's  prior  approval  pursuant  to 
this  section  shall  be  filed  in  the  manner 
prescribed  by  the  Board. 

(2)  Publication  requirement — (i)  In 
general.  Except  with  respect  to  a 
proposed  transaction  where  more 
extensive  notice  is  required  by  statute 
or  as  otherwise  provided  in  paragraphs 
(b)(2)(ii)  and  (b)(2)(iii)  of  this  section,  the 
applicant  shall  publish  a  notice  in  a 
newspaper  of  general  circulation  in  the 
community  in  which  the  applicant 
proposes  to  engage  in  business.  The 
notice  shall  stnte  that  an  application  is 
being  filed  as  of  the  date  of  the  notice 
and  provide  the  name  of  the  applicant, 
the  subject  matter  of  the  applicatiori, 
and  the  date  by  which  comments  are 
due  pursuant  to  paragraph  (b)(3)  of  this 
section.  The  applicant  shall  furnish  with 
its  application  to  the  Board  a  copy  of  the 
notice,  the  date  of  its  publication,  and 
the  name  and  address  of  the  newspaper 
in  which  it  was  publi&hed 

(ii)  Exception,  The  Boara  rr.ay  modify 
the  publication  requL-ement  of 
paragraph  (b)(2)(ij  of  th.is  section  in 
appropriate  circumstances. 


(iii)  Federal  branch  or  federal  agency. 
In  the  case  of  an  application  to  establish 
a  federal  branch  or  federal  agency, 
compliance  with  the  publication 
procedures  of  the  Comptroller  shall 
satisfy  the  publication  requirement  of 
this  section.  Comments  regarding  the 
application  should  be  sent  to  the  Board 
and  the  Comptroller. 

(3)  Written  comments.  Within  30  days 
after  publication  as  required  in  this 
section,  any  person  may  submit  to  the 
Board  written  comments  and  data  on  an 
application.  The  Board  may  extend  the 
30-day  comment  period  if  the  Board 
determines  that  additional  relevant 
information  is  likely  to  be  provided  by 
interested  persons  or  if  other 
extenuating  circumstances  exist. 

(4)  Action  on  application — (i)  Time 
limits.  The  Board  shall  act  on  an 
application  from  a  foreign  bank  within 
60  calendar  days  after  the  foreign  bank 
has  been  notified  that  its  application  has 
been  accepted,  unless  the  Board 
determines  that  the  public  interest  will 
be  served  by  providing  additional  time 
to  review  the  application  and  notifies 
the  applicant  that  the  60-day  period  is 
being  extended. 

(ii)  Additional  information.  The  Board 
may  request  any  infonnation  in  addition 
to  that  supplied  in  the  application  when 
the  Board  believes  that  additional 
information  is  necessary  for  its  decision. 

(5)  Coordination  with  other 
regulators.  Upon  receipt  of  an 
application  by  a  foreign  bank  under  this 
section,  the  Board  shall  promptly  notify, 
consult  with,  and  consider  the  views  of 
the  licensing  authority. 

(c)  Standards  for  approval — (1) 
Mandatory  standards — (i)  Applicable 
standards.  As  specified  ui  section  7(d)  of 
the  IBA  (12  U.S.C.  3105(c)),  the  Board 
may  not  approve  an  application  to 
establish  a  branch  or  an  agency,  or  to 
acquire  ownership  or  control  of  a 
commercial  lending  company,  unless  it 
determines  that: 

(A)  The  foreign  bank  and  any  parent 
foreign  bank  engage  directly  in  the 
business  of  banking  outside  the  United 
States  and  are  subject  to  comprehensive 
supervision  or  regulation  on  a 
consolidated  basis  by  the  appropriate 
authorities  in  their  borne  countries;  and 

(B)  The  foreign  bank  has  furnished  to 
the  Board  the  information  that  the  Board 
requires  in  order  to  assess  the 
application  adequately. 

(ii)  Basis  for  determining 
comprehensive  supervision  or 
regulation  on  a  consolidated  basis.  In 
determining  whp'her  a  foreign  bank  and 
any  parent  forf  lar  oaak  is  subject  to 
comprehensive  supervision  or  regulation 
on  a  consolidated  basis,  the  Board  will 
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determine  whether  the  foreign  bank  is 
supervised  or  regulated  in  such  a 
manner  that  its  home  country  supervisor 
receives  sufficient  information  on  the 
worldwide  operations  of  the  foreign 
bank  (including  the  relationship  of  the 
bank  to  any  affiliate)  to  assess  its 
overall  financial  condition  and 
compliance  with  law  and  regulation.  In 
making  such  a  determination,  the  Board 
shall  assess,  among  other  factors,  the 
extent  to  which  the  home  country 
supervisor: 

(A)  Ensures  that  the  foreign  bank  has 
adequate  procedures  for  monitoring  and 
controlling  its  activities  worldwide; 

(B)  Obtains  information  on  the 
condition  of  the  foreign  bank  and  its 
subsidiaries  and  offices  outside  the 
home  country  through  regular  reports  of 
examination,  audit  reports,  or  otherwise; 

fC)  Obtains  information  on  the 
dealings  and  relationship  between  the 
foreign  bank  and  its  affiliates,  both 
foreign  and  domestic; 

(D)  Receives  from  the  foreign  bank 
financial  reports  that  are  consolidated 
on  a  worldwide  basis,  or  comparable 
information  that  permits  analysis  of  the 
foreign  bank's  financial  condition  on  a 
worldwide,  consolidated  basis; 

(E)  Evaluates  prudential  standards, 
such  as  capital  adequacy  and  risk  asset 
exposure,  on  a  worldwide  basis. 

(2)  Discretionary  standards.  In  acting 
on  any  application  under  this  subpart, 
the  Board  may  take  into  account: 

(i)  Whether  the  appropriate 
authorities  in  the  home  country  of  the 
foreign  bank  have  consented  to  the 
proposed  establishment  of  a  branch, 
agency  or  commercial  lending  company 
subsidiary; 

(ii)  The  financial  resources  of  the 
foreign  bank  (including  the  foreign 
bank's  capital  position,  projected  capital 
position,  profitability,  level  of 
indebtedness,  and  future  prospects)  and 
the  condition  of  any  U.S.  office  of  the 
foreign  bank; 

(iii)  The  managerial  resources  of  the 
foreign  bank,  including  the  competence, 
experience,  and  integrity  of  the  officers, 
directors,  and  principal  shareholders; 
management's  experience  and  capacity 
to  engage  in  international  banking;  and 
the  record  of  the  foreign  bank  and  its 
management  of  complying  with  laws 
and  regulations,  and  of  fulfilling  any 
commitments  to.  and  any  conditions 
imposed  by.  the  Board  in  connection 
with  any  prior  application; 

(iv)  Whether  the  foreign  bank's  home 
country  supervisor  and  the  home 
country  supervisor  of  any  parent  of  the 
foreign  bank  share  material  information 
regarding  the  operations  of  the  foreign 
bank  with  other  supervisory  authorities; 


(v)  Whether  the  foreign  bank  has 
provided  the  Board  with  adequate 
assurances  that  information  will  be 
made  available  to  the  Board  on  the 
operations  or  activities  of  the  foreign 
bank  and  any  of  its  affiliates  that  the 
Board  deems  necessary  to  determine 
and  enforce  compliance  with  the  EBA, 
the  BHC  Act,  and  other  applicable 
federal  banking  statutes;  these 
assurances  shall  include  a  statement 
from  the  foreign  bank  describing  any 
laws  that  would  restrict  the  bank  or  any 
of  its  parents  from  providing  information 
to  the  Board;  and 

(vi)  Whether  the  foreign  bank  and  its 
U.S.  affiliates  are  in  compliance  with 
applicable  U.S.  law,  and  whether  the 
applicant  has  established  adequate 
controls  and  procedures  in  each  of  its 
offices  to  ensure  continuing  compliance 
with  U.S.  law,  including  controls 
directed  to  detection  of  money 
laundering  and  other  unsafe  or  unsound 
banking  practices. 

(3)  Additional  factor.  In  acting  on  an 
application,  the  Board  may  consider  the 
needs  of  the  community  and  the  history 
of  operation  of  the  foreign  bank  and  its 
relative  size  in  its  home  countrj', 
provided,  however,  that  the  size  of  the 
foreign  bank  shall  not  be  the  sole  factor 
in  determining  whether  an  office  of  a 
foreign  bank  should  be  approved. 

(4)  Establishment  of  conditions. 
Consistent  with  the  mandatory 
standards  for  approval,  the  Board  may 
impose  such  conditions  on  its  approval 
as  it  deems  necessary,  including  a 
condition  requiring  future  termination  of 
any  activities  based  on  an  inability  of 
the  foreign  bank  to  provide  information 
on  the  activities  of  itself  or  its  affiliates 
necessary  for  the  Board  to  determine 
and  enforce  compliance  with  U.S. 
banking  laws. 

(d)  Representative  offices. — (1) 
Standard  for  approval.  As  specified  in 
section  10(a)  of  the  IBA  (12  U.S.C. 
3107(a)),  in  acting  on  the  application  of  a 
foreign  bank  to  establish  a 
representative  office,  the  Board  shall 
take  into  account  to  the  extent  it  deems 
appropriate  the  standards  for  approval 
set  out  in  paragraph  (c)  of  this  section. 

(2)  Additional  requirements.  The 
Board  may  impose  any  additional 
requirements  that  it  determines  to  be 
necessary  to  carry  out  the  purposes  of 
the  IBA. 

(e)  Preservation  of  existing  authority. 
Nothing  in  this  subpart  shall  be 
construed  to  relieve  any  foreign  bank  or 
foreign  banking  organization  from  any 
otherwise  applicable  requirement  of 
federal  or  state  law,  including  any 
applicable  licensing  requirement. 


§211. 26    Termination  of  an  office  of  a 
foreign  bank. 

(a)  Grounds  for  termination.  As 
specified  in  section  7(e)  and  10(b)  of  the 
IBA  (12  U.S.C.  3105(d),  3107(b)),  the 
Board  may  order  a  foreign  bank  to 
terminate  the  activities  of  its 
representative  office,  state  branch,  state 
agency,  or  com.Tiercial  lending  company 
subsidiary  if  the  Board  finds  that: 

(1)  The  foreign  bank  is  not  subject  to 
comprehensive  supervision  or  regulation 
on  a  consolidated  basis  by  the 
appropriate  authorities  in  its  home 
country  in  accordance  with  § 
211.25(c)(l){ii):  or 

(2)(i)  There  is  reasonable  cause  to 
believe  that  the  foreign  bank  or  any  of 
its  affiliates  has  committed  a  violation 
of  law  or  engaged  in  an  unsafe  or 
unsound  banking  practice  in  the  United 
States;  and 

(ii)  As  a  result  of  such  violation  or 
practice,  the  continued  operation  of  the 
foreign  banks  representative  office, 
state  branch,  state  agency,  or 
commercial  lending  company  subsidiary 
would  not  be  consistent  with  the  public 
interest  or  with  the  purposes  of  the  IBA, 
the  BHC  Act.  or  the  Federal  Deposit 
Insurance  Act  (FDW)  (12  U.S.C.  1811  et 
seq.]. 

(b)  Factor.  In  making  its  findings 
under  this  section,  the  Board  may  take 
into  account  the  needs  of  the  community 
as  well  as  the  history  of  operation  of  the 
foreign  bank  and  its  relative  size  in  its 
home  country,  provided,  however,  that 
the  size  of  the  foreign  bank  shall  not  be 
the  sole  determining  factor  in  a  decision 
to  terminate  an  office. 

(c)  Consultation  with  relevant  state 
supervisor.  Before  issuing  an  order 
terminating  the  activities  of  a  state 
branch,  state  agency,  or  commercial 
lending  company  subsidiary  under  this 
section,  the  Board  shall  request  and 
consider  the  views  of  the  relevant  state 
supervisor. 

(d)  Termination  procedures. — (1) 
Notice  and  hearing.  Except  as  otherwise 
provided  in  paragraph  (d)(3)  of  this 
section,  an  order  issued  under  this 
section  shall  be  issued  only  after  notice 
to  the  relevant  state  supervisor  and  the 
foreign  bank  and  an  opportunity  for  a 
hearing. 

(2)  Procedures  for  hearing.  Hearings 
under  this  section  shall  be  conducted 
pursuant  to  the  Board's  Rules  of  Practice 
for  Hearings  (12  CP-R  part  263). 

(3)  E.xpedited procedure.  The  Board 
may  act  without  providing  an 
opportunity  for  a  hearing  if  it  determines 
that  expeditious  action  is  necessary  in 
order  to  protect  the  public  interest. 
When  the  Board  finds  that  it  is 
necessary  to  act  without  providing  an 
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opportunity  for  a  hearing,  the  Board 
may,  solely  in  its  discretion,  provide  the 
foreign  bank  that  is  the  subject  of  the 
termination  order  with  notice  of  the 
intended  termination  order,  grant  the 
foreign  bank  an  opportunity  to  present  a 
written  submission  opposing  issuance  of 
the  order,  or  take  any  other  action 
designed  to  provide  the  foreign  bank 
with  notice  ana  an  opportunity  to 
present  its  views  concerning  the  order. 

(e)  Termination  of  federal  branch  or 
federal  agency.  The  Board  may  transmit 
to  the  Comptroller  a  recommendation 
that  the  license  of  a  federal  branch  or 
federal  agency  be  terminated  if  the 
Board  has  reasonable  cause  to  believe 
that  the  foreign  bank  or  any  affiliate  of 
the  foreign  bank  has  engaged  in  conduct 
for  which  the  activities  of  a  state  branch 
or  state  agency  may  be  terminated 
pursuant  to  this  section. 

(f)  Voluntary  termination.  A  foreign 
bank  shall  notify  the  Board  at  least  30 
days  prior  to  terminating  the  activities 
of  any  office.  Notice  pursuant  to  this 
paragraph  is  in  addition  to,  and  does  not 
satisfy,  any  other  federal  or  state 
requirements  relating  to  the  termination 
of  an  office  or  the  requirement  for  prior 
notice  of  the  closing  of  a  branch 
pursuant  to  section  39  of  the  FDIA  (12 
U.S.C.  1831p). 

§211.27    Examination  of  offices  and 
affiliates  of  foreign  banks 

(a)  Conduct  of  examinations.  The 
Board  may  examine  any  branch,  agency. 
or  representative  office  of  a  foreign 
bank,  any  commercial  lending  company 
or  bank  controlled  by  one  or  more 
foreign  banks  or  one  or  more  foreign 
companies  that  control  a  foreign  bank. 
and  any  other  office  or  affiliate  of  a 
foreign  bank  conducting  business  in  any 
state. 

(b)  Coordination  of  excTirations.  To 
the  extent  possible,  the  Board  shall 
coordinate  its  examinations  of  the  U.S. 
offices  and  U.S.  affiliat..s  of  a  foreign 
bank  with  the  appropriate  supervisory 
authorities,  including  simultaneous 
examinations  of  such  U.S.  offices  and 
U.S.  affiliates  of  a  foreign  bank. 

(c)  Annual  on-site  examinations.  Each 
branch,  agency,  or  commercial  lending 
company  subsidiary  of  a  foreign  bank 
shall  be  examined  at  least  once  during 
each  12-month  period  (beginning  on  the 
date  the  most  recent  examination  of  the 
office  ended)  by  the  Boa.-xl  or  an 
appropriate  supervisory  authority. 

(d)  Examination  of  representative 
offices.  Representative  offices  shall  be 
examined  in  the  manner  and  with  the 
frequency  determ.ined  by  the  Board. 

(e)  Definition.  For  purposes  of  this 
section,  appropriate  supervisory 
authorities  means  the  Federal  Deposit 


Insurance  Corporation,  if  an  office  or 
affiliate  of  a  foreign  bank  accepts  or 
maintains  insured  deposits;  the 
Comptroller,  if  an  office  or  affiliate  of  a 
foreign  bank  is  licensed  by  the 
Comptroller:  and  the  relevant  state 
supervisor,  if  the  office  or  affiliate  of  a 
foreign  bank  is  state-licensed. 

§21 1.28    Disclosure  of  supervisory 
Information  to  foreign  supervisors. 

(a)  Disclosure  by  Board.  The  Board 
may  disclose  information  obtained  in 
the  course  of  exercising  its  supervisory 
or  examination  authority  to  a  foreign 
bank  regulatory  or  supervisory  authority 
if  the  Board  determines  that  disclosure 
is  appropriate  for  bank  supervisory  or 
regulatory  purposes  and  will  not 
prejudice  the  interests  of  the  United 
States. 

(b)  Confidentiality  requirement. 
Before  making  any  disclosure  of 
information  pursuant  to  paragraph  (a)  of 
this  section,  the  Board  shall  obtain,  to 
the  extent  necessary,  the  agreement  of 
the  foreign  bank  regulatory  or 
supervisor}'  authority  to  maintain  the 
confidentiality  of  such  information  to 
the  extent  possible  under  applicable 

l.TW 

§211.29     Umrtation  on  loans  to  one 
borrower 

The  total  loans  and  extensions  of 
credit  by  all  the  state  branches  and  state 
agencies  of  a  foreign  bank  outstanding 
to  a  single  borrower  at  one  time  shall  be 
aggregated  with  the  total  loans  and 
extensions  of  credit  by  all  federal 
branches  and  federal  agencies  of  the 
same  foreign  bank  outstanding  to  such 
borrower  at  the  same  time  and  shall  be 
subject  to  the  limitations  and  other 
provisions  of  section  5200  of  the  Revised 
Statutes  {12  U.S.C.  84),  and  the 
regulations  promulgated  thereunder,  in 
the  same  manner  that  extensions  of 
credit  by  a  federal  branch  or  federal 
agency  are  subject  to  section  4(b)  of  the 
IBA  (12  U.S.C.  3102(b)). 

§21 1.30    Deposit  Insurance  requirement 
for  retail  deposit  tatting  by  foreign  tsanks  — 
[  Reserved! 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  citation  for  12  CFR 
part  225  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818. 1831i, 
1843(c)(8),  1844(b).  1972(1),  3106.  3108,  3907, 
3909,  3310,  and  3331-3351. 

2.  Section  225.11  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 


§225,11     Transactions  requtring  Board 

approval 

•  •  •  •         # 

(f)  Transactions  by  a  foreign  banking 
organization.  Any  transaction  described 
in  paragraphs  (a)  through  (e)  of  this 
section  by  a  foreign  banking 
organization  that  involves  the 
acquisition  of  an  interest  in  a  U.S.  bank 
or  bank  holding  company  for  which 
application  would  be  required  if  the 
foreign  banking  organization  were  a 
bank  holding  company. 

3.  Section  225.12  is  amended  by 
adding  a  new  paragraph  [f]  to  read  as 
follows: 


§225  i;      Ti 

approval. 


a'^s.actic 


J  airing  Board 


(f)  Acquisition  of  a  foreign  banking 
organization.  The  acquisition  of  a 
foreign  banking  organization  where  the 
foreign  banking  organization  does  not 
directly  or  indirectly  own  or  control  a 
bank  in  the  United  States,  unless  the 
acquisition  is  also  by  a  foreign  banking 
organization  and  otherwise  subject  to  § 
225.11(f)  of  this  subpart. 


PART  263 -q; 

HEARINGS 


ii..ES  01^  f'RA'; 


1.  The  authority  citation  for  12  CFT? 
part  263  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504;  12  U.S.C.  248.  324. 
504,  505,  1817(j),  IBia  1828(c).  18474b). 
1847(d).  1884(b).  1972(2)(F).  3105.  3107.  3108. 
3907,  3909: 15  U.S.C.  21,  78o-4,  78o-5.  and  78u- 
2. 

2.  Section  263.50  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (b)(7),  removing  the  period  at 
the  end  of  paragraph  (b)(8)  and  adding 
in  its  place  a  semi-colon,  and  by  adding 
paragraphs  (b)(9)  and  {b)(10)  to  read  as 
follows: 

§263. W:     f'j'pose  and  scope 
•  *  •  *         • 

(b)-  •  • 

(9)  Termination  of  the  activities  of  a 
state  branch,  state  agency,  or 
commercial  lending  company  subsidiary 
of  a  foreign  bank  in  the  United  States, 
pursuant  to  section  7(e)  of  the  IBA  (12 
U.S.C.  3105(d)):  and 

(10)  Termination  of  the  activities  of  a 
representative  office  of  a  foreign  bank  in 
the  United  States,  pursuant  to  section 
10(b)  of  the  IBA  (12  U.S.C.  3107(b)). 

3.  Section  263.51  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (b)  and  sdding  in  its  place  a 
semi-colon  and  by  adding  the  following 
new  paragraph  (c)  to  read  as  follows: 
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§263.51     Def'nrtion*. 


(c)  Institution  has  the  same  meaning 
as  that  assigned  to  it  in  $  263.4,  and 
shall  also  include  any  foreign  bank  with 
a  representative  office  in  the  United 
States.  I 

PART  265— ^ULES  REGARDING 
DELEGATION  OF  ALTTHORrv 

1.  The  authority  citation  for  12  CFR 
part  265  is  revised  to  read  as  follows: 

.\uthority:  Section  11  (i)  and  (k)  of  the 
Pti  i-',:  Reserve  Act.  (12  U.S.C.248(i)  and 
(k)):  and  sections  7(c)  and  15  of  the 
Intemafional  Banking  Act  of  1978  (12  U5.C 
3015(c),  3109). 

2.  Section  265.6  is  amended  by  adding 
paragraph  (b)(2)  to  read  as  follows: 

§265.8     Furvrtion*  delegar^^t*  lo  Ge^-c-al 

Counsel 

•  .  •         •         * 

(2)  Disclosure  to  foreign  authorities. 
To  make  the  determinations  required  for 
disclosure  of  information  to  a  foreign 
bank  regulatory  or  supervisory 
authority,  and  to  obtain,  to  the  extent 
necessary,  the  agreement  of  such 
authority  to  maintain  the  confidentiality 
of  such  information  to  the  extent 
possible  under  applicable  law  (12  CFR 
211.28). 
»         •         •         >        • 

3.  Section  265.7  is  amended  by  adding 
paragraph  (d)(8)  to  read  as  follows: 

5265,7     Functlois  deiegatsd  tc  dfeor  c« 
Divt«ioo  of  Banning  Supc-'-v's.c'i  ar^^^ 
Reguiatica 

(d)-  •  • 

(8)  Conduct  and  coordination  of 
examinations.  To  authorize  the  conduct 
of  examinations  of  the  U.S.  offices  and 
affiliates  of  foreign  banks  under  section 
7(c)  and  10(c)  of  the  ffiA  (12  U.S.C. 
3105(b),  3107(c)),  and  where  appropriate 
to  coordinate  those  examinations  with 
examinations  of  the  Office  of  the 
Comptroller  of  the  Currency,  the  Federal 
Deposit  Insurance  Corporation,  and  the 
relevant  state  supervisors. 

•        •         •         •         • 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  9. 1992. 
William  W.  Wile«,  1 

Secretary  of  the  Board. 

[FR  Doc  92-86«l  Filed  4-14-92  8:45  am] 


12  CFR  Part  225 

Doc»f>'  Vo  B-.0755) 

Reguiatron  Y— Review  Criteria  for 
B^ni.  Holaing  Company  Applications 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

AcnON:  Interim  rule  with  request  for 

comments. 


B'L.  't' 


;0€  9J'0-01-F 


summary:  The  Board  is  publishing  for 
comment  an  amendment  to  its 
Regulation  Y.  which  governs  bank 
holding  companies  and  foreign  banking 
organizations  with  operations  in  the 
United  States,  to  implement  certain 
regulatory  improvements  contained  in 
the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991. 
The  proposed  amendment  specifies 
additional  factors  that  the  Federal 
Reserve  System  must  consider  in  acting 
on  applications  submitted  under  the 
Bank  Holding  Company  Act  to  acquire  a 
bank.  The  intended  effect  of  the 
amendment  is  to  conform  the  Board's 
Regulations  to  the  statutory  changes. 
dates:  Effective  Date.  This  interim  rule 
is  effective  April  15, 1992.  Comment 
Date.  Comments  should  be  received  on 
or  before  June  15, 1992. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0755,  may  be 
mailed  to  the  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW..  Washir»gton. 
DC  20551.  lo  the  attention  of  Mr. 
William  W.  Wiles,  Secretary.  Comments 
addressed  to  the  attention  of  Mr.  Wiles 
may  be  delivered  to  the  Board's  mail 
room  between  8:45  a.m.  and  5:15  p.m.. 
and  to  the  security  control  room  outside 
of  those  hours.  Both  the  mail  room  and 
the  security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street.  NW.  Comments  may  be 
inspected  in  room  B-1122  between  9  a.m. 
and  5  p.m.,  except  as  provided  in  §  261.8 
of  the  Boards  Rules  Regardi.tg  the 
Availability  of  Information,  12  CFR 
261.8. 

FOR  FURTHER  INFORMATION  CON'A:t 
Scott  G.  Alvarez,  Associate  General 
Counsel  (202-452-3583),  or  Brian  E.J. 
Lam,  Attorney  (202-452-2067),  Legal 
Division;  or  Sidney  M.  Sussan,  Assistant 
Director  (202-452-2638),  Division  of 
Banking  Supervision  and  Regulation.  For 
the  hearing  impaired  only, 
Telecommunications  Device  for  the 
Deaf,  Dorothea  Thompson  (202-452- 
3S441. 

Si.Pr'LEM':X'"Afi-'«   i,KFGPMAT!ON:  ThC 

boara  13  impiemenUng  an  intenm  rule 
and  requesting  public  comment  on 
revisions  to  its  Regulation  Y  concerning 


the  factors  the  Board  must  consider  in 
reviewing  and  acting  on  application!*  by 
bank  holding  companies  to  acquire 
hani^s  undtT  section  3  of  the  Bank 
Hoidu-ix  Company  Act.  The  changes  arc 
required  by  amendments  made  to  the 
Bank  Holding  Company  Act  (BUG 
Act")  by  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
("FDICI  Act"),  and  conform  the  criteria 
set  forth  in  the  Board's  regulations  for 
evaluating  such  bank  applications  to  the 
statutory  requirements  set  forth  in  these 
amendments.  Sections  202(d]  and  210  of 
the  FDiCl  Act.  P^jb.  L  10:-242, 105  Stat. 
2237,  2200,  2293. 

The  amendments  enacted  by  the 
FDICI  Act  require  the  Board  to 
disapprove  any  application  under 
section  3  of  the  BHC  Ad  -f 

(A)  The  company  fails  (o  provide  the 
Board  with  adequate  assurances  that 
the  company  will  make  available  to  the 
Board  such  information  on  the 
operations  or  activities  of  the  company, 
and  any  affiliate  of  the  company,  as  the 
Board  determines  to  be  appropriate  to 
detenr.ine  and  enforce  compliance  with 
this  Act;  or 

(B)  In  the  case  of  an  application 
involving  a  foreign  bank,  the  foreign 
bank  is  not  subject  to  comprehensive 
supervision  or  regulation  on  a 
consolidated  basis  by  the  appropriate 
authorities  in  the  bank's  heme  country. 
Section  202(d)  of  the  FDICI  Act,  Pub.  L 
102-242,  105  Stat.  2237,  2290. 

These  amendments  also  provide  thai 
the  Board's  consideration  of  the 
managenai  resources  of  a  company  or 
bank  "shall  include  consideration  of  the 
competence,  experience,  and  integrity  of 
the  officers,  directors,  and  principal 
shareholders  of  the  company  or  bank." 
Section  210  of  the  TOICI  Act,  Pub.  L  102- 
242,  105  Stat.  2237,  2298. 

To  implement  these  statutory 
provisions,  the  Board  proposes  lo  amend 
the  list  of  factors  contained  in 
Regulation  Y  that  the  Board  considers  in 
:►■-,  lewing  bank  acquisition  proposals. 

Lttt  0!  Subjects  in  12  CFR  Fart  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Federal 
Reserve  System.  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  and  pursuant  to  the  Board's 
authority  under  section  5(b)  of  the  B;ink 
Holding  Company  Act  of  1956,  12  U.S.C. 
1844(b),  the  Board  is  amending  12  CFR 
part  225  to  read  as  follows: 
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PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authunty  for  part  225  continues 
to  read  as  follows: 

Authority:  12  U  S  C  18r(i)(13),  18181, 
1831[:).  l&431c)(6),  1644(b),  3106,  3108.  3907, 
3909,  3310.  and  3331-3351. 

2.  Section  225,13  is  amended  by 
revising  the  introductory  text  to 
paragraph  (a)  and  paragraph  (b](2),  and 
by  adding  paragraphs  (h)I41  and  fb)(5), 
to  read  as  follows: 

§  225.13  Factors  considered  In  acting  on 
bank  applications. 

(a)  Prohibited  anticompetitive 
transactions.  As  specified  in  section  3(c) 
of  the  BUG  Act,  the  Board  may  not 
approve  any  application  under  this 

subpart  if: 

«         •         •         •         » 

(b)  *  *  * 

(2)  Managerial  Resources.  The 
competence,  experience,  and  integrity  of 

the  officers,  directors,  and  principal 
shareholders  of  the  applicant,  and  of  the 
banks  and  bank  holding  companies 
concerned,  their  record  of  compliance 
with  law.s  and  regulations;  and  the 
record  of  the  applicant  and  its  affiliates 
of  fulfilling  any  commitments  to,  and 
any  conditions  imposed  by,  the  Board  m 
connection  with  prior  applications. 

•  ♦        •        •        « 

(4)  Availabiijty  o^ appropriate 
information.  Whether  the  applicant  has 
provided  the  Board  with  adequate 
assurances  that  it  will  m.ake  available 
such  information  on  its  operations  or 
activities,  and  the  operations  or 
activities  of  any  affiliate  of  the 
applicant,  that  the  Board  deems 
appropriate  to  determine  and  enforce 
compliance  with  the  BUG  Act  and  other 
applicable  federal  banking  statutes,  and 
any  regulations  thereunder. 

(5)  Comprehensive  super\'ision  of 
foreign  banks.  Whether,  sn  the  case  of 
an  application  involving  a  foreign  bank. 
the  foreign  bank  is  subject  to 
comprehensive  supervision  or  regulation 
on  a  consolidated  basis  by  the 
appropriate  authorities  in  its  home 
country,  as  provided  in  §  211.25(c)(1)  of 
the  Board's  Regulation  K  (12  GFR 
211.25(c)(1)). 

•  •         •         •         « 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  April  9. 1992. 
William  W.  Wiles. 

Secrplary-  of  the  Board 

(FR  Doc  92-8660  Filed  4-U-92.  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  21  and  25 

(Docket  No.  NM-67;  Special  Conditjons  No 
25-ANM-55J 

Special  Conditions:  DeHaviliand  DHC- 
7-102  and  103  Airplanes;  High 
Intensity  Radiated  Fields  (HIRF) 

AGENCY:  Feder.i!  .Aviation 

Acirrunistration.  DOT. 

ACTION:  Final  special  conditions;  request 

for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  certain  DeHaviliand  DHC-7- 
102  and  103  airplanes  modified  by  Field 
Aviation  Co.,  Inc.  These  airplanes  are 
equipped  with  high-technology  digital 
avionics  systems  that  perform  critical 
functions.  The  applicable  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  systems  from  the  effects  of  high- 
intensify  radiated  fields  (HIRF).  These 
special  conditions  provide  the 
additional  safety  standards  that  the 
.Administrator  considers  necessary  to 
ensure  that  the  critical  functions 
performed  by  these  systems  are 
maintained  when  the  airplane  is 
exposed  to  HIRF. 

DATES:  The  effective  date  of  these 
special  conditions  is  April  1, 1992. 

Comments  must  be  received  on  or 
before  June  1.  1992. 

ADDRESSES:  Comments  may  be  mailed 

in  duplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Assistant 
Chief  Counsel.  Attn:  Rules  Docket 
(ANM-7).  Docket  No.  NM-67, 1601  Lind 
Avenue  SW.,  Renton,  Washington, 
98055-4056;  or  delivered  in  duplicate  to 
the  Office  of  the  Assistant  Chief 
Counsel  at  the  above  address. 
Comments  must  be  marked  Docket  No. 
\'M-67.  Comm.ents  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holiday  s,  between  7:30  a.m.  and 
4  p  m 

FOR  FURTHER  INFORMATION  CONTACT 

Ga.'-y  Lium.  F.A.^,  StandardiZdiioi-; 
Branch,  ANM-113.  Transport  Standards 
Staff.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service.  1601  Lind 
Avenue  SW  .  Renton,  Washington 
980,55-4056:  telephone  (206)  227-1112. 
SUPPl-EMENTARV  INFORMATION: 

Comments  Invited 

The  F.AA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  subm.it  such  written  data,  views,  or 


arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-67."  The 
postcard  will  be  date  stamped,  and 
returned  to  the  commenter. 

Background 

On  December  9. 1991.  Transport 
Canada  applied  to  the  FAA  New  York 
Aircraft  Certification  Office  for  a 
supplemental  type  certificate  (STC)  on 
behalf  of  Field  Aviation  Co.,  Inc.  to 
modify  certain  DHC-7-102  and-103 
airplanes.  The  DHC-7-102  and-103  are 
minimum  two-crew,  four-engine 
airplanes,  each  with  a  maximupHak^ff 
weight  of  up  to  44.000  lbs.  Th^roposed 
modification  incorporates  the 
installation  of  an  Electronic  Flight 
Instrument  System  (EFIS)  and  additional 
navigation  and  avionic  systems.  The 
equipment  originally  installed  in  these 
airplanes  presented  the  required 
information  in  the  form  of  analog 
displays.  The  information  presented  is 
flight  critical.  The  EFIS  as  a  digital 
system  is  vulnerable  to  high-intensity 
radiated  fields  external  to  the  airplane. 

Supplemental  Type  Certification  Basis 

Under  the  provisions  of  S  21.101.  Field 
Aviation  Co.,  Inc.  must  show  that  the 
modified  DHC-7-102  and-103  airplanes 
continue  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  A20EA,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis." 

The  regulations  incorporated  by 
reference  in  Type  Certificate  No.  A20EA 
are  as  follows:  Part  25  of  the  FAR,  as 
amended  by  Amendments  25-1  through 
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25-31;  Part  36  of  'be  FAR,  as  arrended 
by  Amendments  36-1  through  36-5: 
Special  Federal  Aviation  Resulation 
(SFAR)  27.  as  amended  by  Amendments 
:"-l  and  27-2:  and  Special  Conditions 
Na,  25-53-EA-lO  dated  May  7. 1973.  In 
additu  n.  compliance  has  been 
established  with  the  optional 
requirements  of  S  25.1419  (Ice 
Protection)  and  S  25.801  (Ditching). 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  Pa.'i  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety 
standards  for  the  modified  DHC-7-102 
and  -103  airplanes  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  i  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§  5  11-28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
high-Intensity  radiated  fields  (HIRF). 
Increased  power  levels  from  ground 
based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it 
necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  these  special  conditions 
require  that  new  technology  electrical 
and  electronic  systems,  such  as  the 
EFIS,  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

V.  ith  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communication,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  the 
EFIS.  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  to  cockpit 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing 
}UR¥  emitters,  an  adequate  level  of 


protection  exists  when  compliance  with 
the  HIRF  protection  special  condition  is 
shown  with  either  paragraphs  1  or  2 
below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 


Peak 


Avefaoe 
(V/M) 


10-500  KH2 

500-2000  KHz.. 

2-30  MHz 

30-100  MHz 

100-200  MHz— 
20&-400  MHz.... 
400-1000  P»<Hz_ 

1-2  GHz 

2-4  GHz 

4-€  GHz 

6-8  GHz 

8-12  GHz 

12-18  GHz 

18-40  GHz 


60 

80 

200 

33 

ISO 

se 

4,020 
7450 
6.000 
6,600 
3.600 
6.100 
3.500 
2,400 


60 
80 

200 

33 

33 

33 

935 

1,750 

1,150 

310 

666 

1.270 

651 

750 


The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change  from 
the  substance  contained  herein.  For  this 
reason,  and  because  a  delay  would 
significantly  affect  the  certification  of 
the  airplane,  which  is  imminent,  the 
FAA  has  determined  that  prior  pubhc 
notice  and  comment  are  unnecessary 
and  impracticable,  and  good  cause 
exists  for  adopting  these  special 
conditions  immediately.  Therefore,  these 
special  conditions  are  being  made 


effective  upon  issuance.  The  FAA  is 
requesting  comments  to  allow  interested 

persons  to  submit  views  that  may  not 
have  not  been  submitted  in  response  to 
the  prior  opportunities  for  comment 
described  above. 

List  of  Subjects  in  14  CFR  Parts  21  and 

25 

Air  Transportation,  Aircraft.  Aviation, 
Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  L'  S  C.  1344,  1348(cJ.  1352, 
1354ia|,  1355,  1421  throush  1431,  1502, 
1651ib)(2).  42  U.S.C.  1857f-10.  4321  et  seq.; 

E.O   11514:  and  49  U  S,C  106<sl 

The  Final  Special  Conditions 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  ere 
issued  as  part  of  the  supplemental  type 
certification  basis  for  the  modined 
DeHavilland  Canada  DHC-7-102  and 
103  airplanes; 

1.  Protection  from  Unwanted  E^wts  of 
High-Intensity  Radiated  Fields  (HIRF)  Each 
electrical  and  electronic  eystem  that  performs 
critical  funcuons  must  be  designed  and 
installed  to  ensure  that  the  operation  and 
operational  capability  of  these  systems  to 
perform  critical  functions  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
high-iniensity  radiated  fields  external  to  the 
airplane. 

2.  The  following  definition  applies  with 
respect  to  this  special  condition: 

Critical  Function.  Function  whose  failure 
would  contribute  to  or  cause  a  failu.-e 
condition  that  would  prevent  the  z-ov.\z:^e6 
SHfe  flight  and  landing  of  the  airplane. 

Issued  in  Ronton,  Washington,  on  April  1. 
1992. 

L«ro>  A  Keith. 

Mcnogtr.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  92-^:'5  Filed  4-14-92;  8:45  am) 
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14  CFR  Part  39 

[Docket  Ho.  91-CE-e6-AD;  Amendme'^f  39- 
8218;  AD  92-0a-O7] 

Airworthiness  Directives;  Beech  33.  35. 
and  36  Series  Airplanes 

agency:  Federal  .Aviation 

.Administration,  DOT. 

action:  Final  rule.   

summary:  This  an^endment  supersedes 
AirvvGrthmess  Directive  (.AD]  91-14-13, 
which  currently  requires  initial  and 
repetitive  inspections  of  the  wing  front 
spar  carry-through  frame  structure  for 
cracks  on  certain  Beech  33,  35,  and  36 
series  airplanes,  and  rep.3ir  or 
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reinforcement  if  found  cracked.  The 
Federal  Aviation  Administration  (FAA] 
has  determined  that  the  available 
service  history-  justifies  the  requirement 
for  the  initial  inspection,  but  that  the 
repetitive  inspection  requirement  should 
be  based  on  the  results  of  the  fleet-wide 
initial  inspection.  Therefore,  this  action 
will  retain  the  initial  inspection  required 
by  AD  91-14-13,  and  will  require  a 
report  to  the  FAA  on  the  results  of  the 
one-time  inspection  to  determine 
whether  additional  rulemaking  is 
necessary.  The  actions  specified  by  this 
AD  are  intended  to  prevent  structural 
damage  to  the  win^  that  could  progress 
to  the  point  of  failure. 
DATES:  Effective  May  18,  1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  b>  the  Director 
of  the  Federal  Register  as  of  May  18 
1992. 

ADDRESSES:  Service  information  that  is 

applicable  to  this  AD  m.ay  be  obtained 
frcm  the  Beech  Aircraft  Corporation, 
P  O  Box  85,  Wichita,  Kansas  67201- 
0085-  This  information  may  also  be 
e.xamined  at  the  FAA.  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
room  1558,  601  E.  12th  Street,  Kansas 
City,  Missoun  64106;  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street,  NW,, 
room  8401,  Washington  DC, 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Larry-  Engler,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  room  100,  Mid 
Continent  Airport.  Wichita,  Kansas 
6''209;  Telephone  (316J  946-4122; 
Facsimile  (316)  946-440" 
SUPPLEMENTARY  INFORMATION:  A 
P'-oposal  to  amend  part  39  of  the  Federal 
.Aviation  Regulations  to  include  an  AD 
thdt  is  applicable  to  certain  Beech  33,  35 
and  36  senes  airplanes  was  published  in 
the  Federal  Register  on  January-  3,  1992 
(5"  FT!  237).  The  action  proposed  to 
supersede  AD  91-14-13,  Amendment  39- 
7054,  with  a  new  AD  that  would  (1  j 
Retain  the  inital  inspection  of  the  wing 
f'lT,;  spar  carry-through  web  structure 
fc '  cracks  and  the  repair  or 
reinforcement  of  structures  found 
craiked  that  is  currently  required  by  AD 
91-14-13.  and  (2)  require  a  reporting 
requirement  of  this  initial  requirement  to 
help  the  FAA  determine  whether 
additional  rulemaking  should  be 
initiated.  The  inspection  and  possible 
repair/reinforcement  actions  would  be 
done  in  accordance  with  Beech  Service 
Bulletin  No.  2360,  dated  November  1990 
The  repetitive  inspections  that  are 
currently  required  by  AD  91-14-13 
would  no  longer  be  required. 

l.^terested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 


making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  F.AAs 
determination  of  the  cost  to  the  public. 
After  carefijl  review,  the  FAA  has 
determined  that  air  safety  and  the  public 
interest  require  the  adoption  of  the  rule 
as  proposed  except  for  minor  rewrites 
that  provide  clarification  of  the  criteria 
for  the  possible  repair  required  by  the 
initial  inspection  The  FAA  has 
determined  that  these  minor  rewrites 
will  not  change  the  meaning  of  the  AD 
nor  add  any  additional  burden  upon  the 
public  than  was  already  proposed. 

The  FAA  estimates  that  11,000 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  8  workhours  per  airplane 
to  accomplish  the  required  action,  and 
that  the  ave'-agp  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  US  operators  is  estimated  to  be 
$4,840,000,  The  above  cost  analysis  is 
the  same  as  AD  91-14-13.  which  will  be 
superseded  by  this  AD  There  would  be 
additional  cost  im.pact  on  U.S.  operators 
by  this  proposed  action  than  that  which 
is  currently  required  by  AD  91-14-13. 
The  regulations  adopted  herein  will 
not  have  substantial  airect  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  a.mong  the  various  levies 
of  governm.ent.  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determiined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment, 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (21  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
i^ocedures  (44  PR  11034,  February  26. 
1979):  and  (3)  will  not  have  a  significant 
econom.ic  imipact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  cntena  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy  of 
it  may  be  obtained  by  contracting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "addressess". 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Licorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  106(g):  and  14  CFR  UM. 

$39.13    (Am«n<tod] 

2.  Section  39.13.  is  amended  by 
removing  AD  91-14-13.  Amendment  39- 
7054  (56  PR  31324.  July  10. 1991).  and 
adding  the  following  new  AD: 

92-08-07  B«ecfa:  Amendment  39-6218;  Docket 
No.  91-CE-e6-AD  SupereedeB  AD  91- 
14-13.  Amendment  39-7054. 
Applicability:  Applies  to  the  following 

Models  and  serial  numbered  airplanes. 

certificated  in  any  category. 


Models 


35- 


35-33,    35-A33.    35-B33. 
C33.  E33,  F33.  wtd  G33. 
35-C33A,  E33\  and  F33A. 

E33C  and  F33C._ 


H35,  J35,  K35,  M35,  N35,  P35 

S35.  V35,  V35A.  and  V358. 
36  8ryJ  A36 


Serial  Numbers 


A36TC  and  B36TC.. 


CO-1  through  CO- 

1304 
C£-1  through  CE- 

1192 
CJ-1  through  CJ- 

179 
[>-4666  through 

0-10403 
E-1  through  E- 

2397 
EA-1  through  EA- 

471 


Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD.  unless  already 
accomplished. 

To  prevent  structural  damage  to  the  wing 
that  could  progress  to  the  point  of  failure, 
accomplish  the  folio«ving: 

(a)  Upon  the  accumulation  of  1,500  houn 
time-in-service  fTIS).  or  within  the  next  100 
hours  TIS.  whichever  occurs  later,  unless 
already  accomplished  (AD  91-14-13. 
Amendment  7054).  inspect  the  ¥hng  front  spar 
carry-through  frame  (web)  structure  for 
cracks  in  accordance  with  the  instructions  in 
Beech  Service  Bulletin  (SB)  No  2380,  dated 
November  1990. 

(b)  If  cracks  are  found  in  the  bend  radius 
and  not  in  the  web  face  in  the  areas  of  the 
huckbolt  fasteners  as  a  result  of  the 
inspection  required  in  paragraph  (a)  of  this 
AD,  accomphsh  the  following  accordance 
with  instructions  in  Beech  SB  No  2360: 

(1)  For  cracks  up  to  2.25  inches,  accomplish 
one  of  the  follo%«ring  as  applicable 

(i)  If  not  more  than  one  crack  on  either  side 
of  the  wing  forward  spar  carry-through  frame 
structure  t>end  radius  is  found,  prior  to 
further  flight,  stop  drill  each  crack  at  the 
crack  ends.  Within  the  next  200  hours  TIS 
and  thereafter  at  intervals  not  to  exceed  200 
hours  TIS.  reinspect  each  crack  for 
progression  and  repair  accordingly.  These 
repetitive  inspections  may  be  discontinued 
upon  the  installation  of  the  applicable  P/N 
36-4004  Kit 

(ii)  If  more  than  one  crack  is  found  on 
either  side  of  the  wing  forward  spar  carry- 
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through  frame  structure  bend  radius,  prior  to 
further  fiigr-.t,  install  the  applicable  Beech  P/N 
36-t004  Kit. 

(2;  For  cracks  between  2.25  and  4.0  inches, 
accomplish  one  of  the  following  as 
applicable: 

(i)  If  not  more  than  one  crack  on  either  side 
of  the  wing  forward  spar  carry-through  frame 
structure  bend  radius  is  found,  prior  to 
further  flight,  stop  drill  each  crack  at  the 
crack  ends,  and  within  the  next  100  hours 
TIS,  install  the  applicable  Beech  P/N  36-4004 
Kit. 

(ii)  If  more  than  one  crack  is  found  on 
either  side  of  the  wing  forward  spar  carry- 
through  frame  structure  bend  radius,  prior  to 
further  flight,  install  the  applicable  P/N  35- 
4004  Kit. 

(3)  For  cracks  exceeding  4.0  inches,  prior  to 
further  flight,  install  the  applicable  Beech  P/N 
3&-4004  Kit. 

(c)  If  cracks  are  found  in  the  web  face  in 
the  area  of  the  heckbolt  fasteners  but  not  in 
the  bend  radius  as  a  result  of  the  inspections 
required  in  paragraph  (a)  of  this  AD, 
accomplish  the  following  in  accordance  with 
the  instructions  in  Beech  SB  No.  236a  but  do 
not  stop  drill  the  cracks  because  it  is  possible 
',0  damage  the  structure  behind  the  web  face: 

(1)  For  cracks  less  than  1.0  inch  in  length, 
accomplish  one  of  the  following  as 
applicable: 

|i)  If  not  more  than  one  crack  on  either  side 
of  '.he  wing  forward  spar  carry-through  frame 
structure  web  face  is  found,  within  the  next 
200  hours  TIS  and  thereafter  at  intervals  not  ' 
to  exceed  200  hours  TIS.  reinspect  each  crack 
for  progression  and  repair  accordingly.  These 
repetitive  inspections  may  be  discontinued 
upon  the  installation  of  the  applicable  P/N 
36^-4004  Kit. 

(ii)  If  more  than  one  crack  is  found  on 
either  side  of  the  wing  forward  sparcarry- 
'hrough  frame  structure  web  face,  prior  to 
further  flight,  install  the  applicable  Beech  P/N 
J6-t004  Kit 

[Z\  For  cracxs  more  than  1.0  inch  in  length. 
accomplish  one  of  the  following  as 
applicable: 

(i)  If  not  more  than  one  crack  on  either  side 
of  the  wing  forward  spar  carry-through  frame 
structure  web  area  is  found,  within  the  next 
25  hours  TIS.  install  the  applicable  Beech  P/N 
36-4004  Kit. 

(ii)  If  more  than  one  crack  is  found  on 
either  side  of  the  wing  forward  spar  carry- 
through  frame  structure  bend  radius,  prior  to 
further  light,  install  the  applicable  Beech  P/N 
3S-40O4  Kit. 

(3)  If  a  crack  passes  through  two  fasteners 
but  is  less  than  0.5  inches  beyond  fastener, 
accomplish  one  of  the  following  as 
applicable: 

(i)  If  not  more  than  one  crack  on  either  side 
of  the  wing  forward  spar  carry-through  frame 
structure  web  area  is  found,  within  the  next 
25  hours  TIS.  install  the  apphcable  Beech  P/N 
3&-t004Kit. 

fii)  If  more  than  one  crack  is  found  on 
either  side  of  the  wing  forward  spar  carry- 
through  frame  structure  bend  radius,  prior  to 
further  flight,  install  the  applicable  Beech  P/N 
36-4004  Kit. 

(4)  If  a  crack  passes  through  two  fasteners 
but  is  more  than  0.5  inches  beyond  cither 
fastener,  prior  to  further  flight,  install  the 
applicable  Beech  P/N  36-4004  Kit. 


(d)  If  cracks  are  found  in  both  the  web  face 
in  the  area  of  the  huckbolt  fasteners  and  the 
bend  radius  as  a  result  of  the  inspections 
required  in  paragraph  (a)  of  this  AD. 
accomplish  the  following  in  accordance  with 
the  instructions  in  Beech  SB  No.  2360: 

(1)  If  only  one  crack  is  found  on  either  side 
of  the  airplane,  repair  each  crack  in 
accordance  with  the  criteria  and  instructions 
in  paragraphs  (b)(1)  through  (b)(3)  or  (c)(1) 
through  (c)(4)  of  this  AD.  as  applicable. 

(2)  If  more  than  one  crack  is  found  on 
either  side  of  the  airplane,  accomplish  one  of 
the  following  as  applicable: 

(i)  For  any  crack  that  is  1.0  inch  or  more  in 
length,  prior  to  further  flight,  install  the 
applicable  Beech  P/N  36-4004  Kit. 

(ii)  For  any  crack  under  1.0  inch  in  length, 
within  the  next  200  hours  TIS  and  thereafter 
at  intervals  not  to  exceed  200  hours  TIS. 
reinspect  each  crack  for  progression  and 
repair  accordingly.  These  repetitive 
inspections  may  be  discontinued  upon  the 
installation  of  the  applicable  P/N  36-4004  Kit. 

(e)  If  a  fuselage  skin  crack  is  found  around 
the  opening  for  the  lower  forward  carry- 
through  fitting,  prior  to  further  flight,  obtain 
repair  instructions  from  the  manufacturer 
through  the  Wichita  Aircraft  Certification 
Office  at  the  address  specified  in  paragraph 
(g)  of  this  AD. 

(f)  Send  the  results  of  each  inspection  in 
writing  to  the  Manager.  Wichita  Aircraft 
Certification  Office.  FAA.  1801  Airport  Road, 
room  100.  Wichita.  Kansas  67209,  within  10 
days  after  the  inspection  or  15  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later.  State  whether  cracks,  were  found,  the 
location  and  length  of  any  cracks,  and  the 
total  hours  TIS  of  the  component  at  the  time 
the  crack  was  discovered.  The  form 
presented  as  Figure  1  of  this  AD  may  be  used 
(Reporting  approved  by  the  Office  of 
Management  and  Budget  under  OMB  No. 
2120-0056). 

Figure  I 

Reporting  Form 

Date  of  inspection: 

Airplane  serial  number: 

Total  airplanes  hours  time-in-service: 

Were  cracks  found  as  a  result  of  the 

inspection? 
If  so.  provide  the  following  information: 

1.  Crack  locations  (Refer  to  Beech  Service 
Bulletin  No.  2360). 

2.  Length  of  cracks  (Refer  to  applicable 
paragraph  in  Beech  Service  Bulletin  No. 
2360). 

3.  Was  a  Beech  kit  installed? 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office,  FAA.  1801  Airport  Road,  room  100. 
Wichita,  Kansas  67209.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  send  it  to  the  Manager. 
Wichita  Aircraft  Certification  Office. 


Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  froin  the  Wschita  Aircraft 
Certification  Office 

(i)  The  inspection  and  possible  repair/ 
reinforcement  required  by  this  AD  shall  be 
done  in  accordance  with  Beech  Service 
Bulletin  SB  No  2360.  dated  November  1990. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  US.C.  552(a) 
and  1  CFR  part  51  Copies  may  be  obtained 
from  the  Beech  Aircraft  Corporation.  P.O. 
Box  85.  Wichita,  Kansas  67201-0085.  Copies 
may  be  inspected  at  the  FAA.  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street,  NW.,  room  8401, 
Washington.  DC. 

(j)  This  amendment  (39-8218)  supersedes 
AD  91-14-13,  Amendment  39-7054. 

(k)  This  amendment  (39-6218)  becomes 
effective  on  May  18.  1992. 

Issued  in  Kansas  City.  Missouri,  on  March 
25.  1992 

Richard  F  Yotter, 

Acung  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc,  92-S603  Filed  4-14-92.  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  91-CE-71-AI>;  Amendment  39- 
8215;  AD  92-08-04) 

AlrworthlneM  Directives;  Piper 
Aircraft  Corporation  PA34  Series 
Airplanes 

agency:  Federal  Aviation 
.Adrranistration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  90-17-04. 
which  currently  requires  the 
replacement  of  the  rudder  torque  tube 
fitting  and  attaching  hardware  on  Piper 
PA34  series  airplanes.  Parts  are 
currently  not  available  to  accomplish 
the  modification  required  by  AD  90-17- 
04,  This  action  will  allow  continued 
operation  of  the  affected  airplanes  until 
parts  become  available  provided 
repetitive  inspections  are  performed. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  torque 
tube  fitting  and  possible  loss  of  rudder 
control  while  also  preventing 
inadvertent  grounding  of  the  affected 
airplanes. 
DATES:  Effective  May  15,  1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  15, 
1992. 
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ADDRESSES:  Service  information  that  is 
applicable  to  this  AD  may  be  obtained 
from  the  Piper  Aircraft  Corporation. 
Customer  Services,  2926  Piper  Drive, 
Vero  Beach.  Fiorida  32^^60  This 
informatior  tnay  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Centra!  Region.  Office  of  the 
Assistant  Chief  Counsel,  room  1558,  601 
E.  12th  Street.  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register.  1100  L  Street  NW..  room  8401. 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

M:   l)r.,\],:  (  ,:rid\'   ,'\f-rnspaf  e  hngiiuer, 
FAA,  A:;ar:ta  Aircra';  Certification 
Office,  16ti9  Phoenix  Farkway.  Suite 
210C.  Atlanta.  Geor^^ia  30349;  Telephone 
!4!i-t;  99:-2HlO:  Facsimile  (4^)4)  991-3606. 
SUPPt£MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  is  applicable  to  certain  Rper  PA34 
series  airplanes  was  published  in  the 
Federal  Register  on  .November  27, 1991 
(56  FR  60076).  The  action  proposed  to 
supersede  AD  90-17-04  with  a  new  AD 
that  would:  (1)  Retain  the  one-time 
inspection  of  the  steel  rudder  torque 
tube  fittings  and  the  replacement  of  any 
aluminum  rudder  torque  tube  fitting  with 
one  made  of  steel  in  accordance  with 
Piper  Se.n,ice  Bulletin  No.  899,  dated 
Februarj'  10,  1989:  or  (2)  would  authorize 
continued  operation  of  the  airplane  if 
parts  are  not  available  provided  that  (1) 
The  airplane  operator  has  ordered  the 
parts  from  the  manufacturen  (b)  the 
airplane  operator  performs  repetitive 
inspections  (at  intervals  not  to  exceed 
50  hours  time-in-service)  of  the 
aluminum  rjdder  torque  tube  fitting:  and 
(c)  cracked  or  corroded  aluminum 
rudder  torque  tube  fittings  are  replaced. 
Interested  persons  have  been  afforded 
an  opportun!t>'  to  participate  in  the 
making  of  this  amendment.  No 
comm.ents  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 
After  careful  review,  the  FAA  has 
determined  that  air  safety  and  the  public 
interest  require  the  adoption  of  the  rule 
as  proposed  except  for  minor  editorial 
corrections.  The  F.'VA  has  determined 
that  these  minor  corrertions  will  not 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

The  FA.^  estimates  that  2,500 
airplanes  m  the  US  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  4  hours  per  airplane  to 
accomplish  the  required  action,  and  that 
the  average  labor  rate  is  approximately 
$55  an  hour.  Parts  cost  approximately 
S150  per  airplane.  Based  on  these 
figures,  the  io'ai  cost  impart  of  the  AD 


on  U.S.  operators  is  estimated  to  be 
$925,000.  The  above  cost  analysis  is  the 
same  as  AD  90-17-04.  which  will  be 
superseded  by  this  AD.  This  action  will 
provide  an  alternative  method  that  will 
avoid  the  impact  associated  with 
removing  the  affected  airplanes  from 
service  if  replacement  parts  are  not 
immediately  available. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantia! 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  final  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  if  may  be  obtained  by 
-contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

l.i!,t  of  Subjects  .n  14  CFR  Part  39 

A.r  transportation,  Ai-xraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  US  C  infilE!  and  14  CFR  11.89. 

§39.13    lAmendedi 

2.  Section  39.13  is  amended  by 
removing  ,AD  90-17-04,  Amendm.ent  39- 
6674  (55  FR  3238.  August  9. 1990).  and 
adding  the  following  new  AD: 

92-0a-04  Piper  Aircraft  Corporation: 

Amendment  39-8215;  Docket  No.  91 -CE- 
71-AD.  Supersedes  AD  90-17-04. 
Amendment  39-66^4 
Applicability:  Model  PA34-200  airplanes 
(serial  numbers  (S/N)  34-7250001  through  34- 


7450220).  Model  PA34-20OT  airplanes  (S/N 
34-7570001  through  34-8170092).  and  Model 
PA34-220T  airplanes  (S/N  34-6133001 
through  34-8533012).  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  failure  of  the  torque  tube  fitting 
and  possible  loss  of  rudder  control, 
accomplish  the  following: 

(a)  Within  the  next  50  hours  time-in-service 
(TIS)  after  September  14. 1990  (the  effective 
date  of  AD  90-17-04.  Amendment  39-6674). 
inspect  to  determine  whether  the  rudder 
torque  tube  fitting  is  steel  or  aluminum. 

(1)  If  steeL  inspect  for  proper  attachment, 
and  check  the  bolt  torque  In  accordance  with 
the  criteria  and  instructions  in  Piper  Service 
Bulletin  (SB)  No.  899,  dated  February  10, 1989. 
If  fitting  is  improperly  attached  and  twit 
torque  is  incorrect,  prior  to  further  flight 
properly  attach  fitting  and  torque  to  proper 
criteria  as  specified  in  and  in  accordance 
with  the  instructions  in  Piper  SB  No.  899. 
dated  February  10, 1989. 

(2)  if  aluminum,  prior  to  further  flight, 
replace  with  steel  fitting  in  accordance  with 
the  instructions  in  Piper  SB  No.  899.  dated 
February  10, 1989. 

Cb)  If  the  steel  fitting  required  by  paragraph 
(a)(2)  do  this  AD  has  been  ordered  but  is  not 
available,  prior  to  further  flight,  accomplish 
the  following: 

(1)  Visually  inspect  the  aluminum  fitting  for 
corrosion.  If  any  evidence  of  corrosion  Is 
found,  remove  and  treat  the  corroded  area  in 
accordance  with  AC  43-13. lA. 

(2)  Dye  penetrant  inspect  the  aluminum 
fitting  for  cracks.  If  found  cracked,  replace 
with  an  aluminum  fitting  found  to  l>e  free 
from  cracks  and  corrosion. 

(3)  Visually  inspect  the  aluminum  fitting  for 
proper  attachment,  cracks,  and  corrosion  at 
intervals  not  to  exceed  SO  hours  TIS 

(i)  If  fitting  is  found  improperiy  attached  or 
hardware  is  found  loose,  properly  attach 
fitting  in  accordance  with  the  instructions  in 
Piper  SB  No  899,  dated  February  10, 1989 

(ii)  If  any  evidence  of  corrosion  is  found, 
remove  and  treat  the  corroded  area  in 
accordance  with  AC  43-13. lA. 

(iii)  If  found  cracked,  replace  with 
aluminum  fitting  fotind  to  t>e  free  from  cracks 
and  corrosion  in  accordance  with  the 
installation  instructions  in  Piper  SB  No  899. 
dated  February  10, 1988. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  he 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  b>e  approved  by  the 
Manager,  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway.  Suite  210C. 
Atlanta.  Georgia  30349.  The  request  should 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
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obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(e)  The  checks  and  installations  required 
by  this  AD  shall  be  done  in  accordance  with 
Piper  Service  Bulletin  No.  899,  dated 
February  10, 1989.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  Piper  Aircraft 
Corporation.  Customer  Services,  2926  Piper 
Drive.  Vero  Beach,  Florida  32960.  Copies  may 
be  inspected  at  the  FAA.  Central  Region. 
Office  of  the  Assistant  Chief  Counsel,  room 
1558.  601  E.  12th  Street.  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  1100  L  Street.  ^fW..  room  8401. 
Washington.  DC. 

(f)  This  amendment  (39-8215)  supersedes 
AD  90-17-04,  Amendment  39-6674. 

(g)  This  amendment  (39-8215  becomes 
effective  on  May  15, 1992. 

Issued  in  Kansas  City,  Missouri,  on  March 
24.  1992.  I 

Richard  F.  Yotter, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Ser,ice. 
FFR  Doc.  92-6606  Filed  4-14-92;  8:45  am] 
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14  CFR  Part  39 

:  Docket  No-  92-HM- 

822':-  AD  92-08-D9 


VD  Amendment  39- 


Airworthiness  DirecTrves:  Ai'D^-s 
Industrie  Model  A320  Se'-'es  AtrpMi^ei 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
r.c;.v  a.r  Aorthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Industrie 
Model  A320  series  airplanes.  This  action 
requires  replacement  of  the  hoses 
connecting  the  pitot  probes  to  the  air 
data  modules  (ADM)  with  shorter  hoses. 
This  amendment  is  prompted  by  a 
recent  report  of  a  discrepancy  that  was 
noted,  during  flight,  between  the 
captain's  and  the  first  officer's  airspeed 
indicators.  The  actions  specified  in  this 
AD  are  intended  to  prevent  unsafe 
airspeeds. 
dates:  Effective  April  30, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  30. 
1992. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
I'jne  15.  1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 


Attention:  Rules  Docket  No.  92-NM-61- 
AD,  1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie.  Airbus  Support  Division. 
Avenue  Didier  Daurat.  31700  Blagnac. 
France.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Greg  Holt,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton, 
Washington.  98055-4056;  telephone  (206) 
227-2140;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Gen^rale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Industrie  Model 
A320  series  airplanes.  The  DGAC 
advises  that  an  operator  of  these 
airplanes  recently  reported  that  a 
discrepancy  of  approximately  15  knots 
between  the  captain's  and  the  first 
officer's  airspeed  indicators  was  noted 
during  flight.  Investigation  revealed  that 
the  hoses  connecting  the  captain's  and 
first  officer's  pitot  probes  with  the  air 
data  modules  (ADM)  on  these  airplanes 
appear  excessively  long.  Consequently, 
a  low  point  could  occur  in  the  hose, 
causing  water  to  accumulate  between 
the  pitot  tubes  and  ADM.  This  could 
affect  the  pressure  monitoring  of  the 
ADM.  and  could  lead  to  inaccurate 
airspeed  indications.  This  condition,  if 
not  corrected,  could  result  in  unsafe 
airspeeds. 

Airbus  Industrie  has  issued  Service 
Bulletin  A320-34-1024,  Revision  3,  dated 
December  13, 1991,  that  describes 
procedures  for  replacement  of  the  hoses 
cormecting  the  pitot  probes  "to  the  ADM 
with  shorter  hoses.  The  DGAC  classified 
this  service  bulletin  as  mandatory  and 
issued  French  Airworthiness  Directive 
91-227-021  (B)Rl  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 


that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  unsafe  airspeeds.  This  AD 
requires  replacement  of  the  hoses 
connecting  the  pitot  probes  to  the  ADM 
with  shorter  hoses.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of  a 
final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the  Rules 
Docket  number  and  be  submitted  in 
triplicate  to  the  address  specified  under 
the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
th  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  F.A.A-pub'ic  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  m  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-61-AD,"  The 
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postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ".XODRESSES."" 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amecdiijent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

part  39— airworthiness 
Directives 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\uthority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U  S.C.  106(g):  and  14  CFR  11.69. 

39  13    iAmemled] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

92-oe~09.  \irbu8  Industrie:  .\inendment  39- 
6220  Docket  92-.\'.M-61-AD. 
Applicability:  Model  A320  series  airplanes: 
manufacturer's  serial  numbers  002  through 
122.  124  throuKh  179,  183  through  194,  196 
through  288.  230  th.'ough  245.  and  247  through 
255:  on  which  the  modification  specified  in 
Airbus  Industrie  Service  Bulletin  A320-34- 
1024.  Revision  3,  dated  December  13. 1991, 


rii  i: 


'  t'iV' 


/  Rulei  and  Regulations 


1 .1009 


has  not  been  accomplished;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  unsafe  airspeeds,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  replace  the  hoses  connecting  the 
pitot  probes  to  the  air  data  modules  with 
shorter  hoses,  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A320-34-i024, 
Revision  3,  dated  December  13. 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-llS. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A320-34-1024,  Revision  3,  dated 
December  13, 1991.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  Airbus  Industrie.  Airbus 
Support  Division,  Avenue  Didier  Daurat, 
31700  Biagnac,  France.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street  NW.,  room  8401. 
Washington.  DC. 

(e)  This  amendment  becomes  effective  on 
April  30, 1992. 

Issued  in  Renton.  Washington,  on  March 
30, 1992. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  92-8721  Filed  4-14-92;  8:45  am] 
BILUNO  CODE  4910-1)-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  .Regulatory 
Cornmission 

18  CFR  Part  2-1 

ID'OCkeiNo  RM9  ' -3-000  Orde' No   ^35 

Qualifying  Certain  Tight  Formatior  G.3,s 
for  Tax  Credit 

Issued  April  9, 1992 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission]  is 
issuing  a  final  rule  amending  its  current 
tight  formation  regulations  by  applying 


the  existing  maximum  allowable 
production  rate  of  2,557  Mcf  of  gas  per 
day  for  depths  from  14,500  feet  to  15,000 
feet  to  all  depths  greater  than  15,000 
feet.  The  Final  Rule  also  clarifies  the 
permeability  standard  contained  in  the 
Commission's  tight  formation 
regulations  by  determining  that  the 
Commission  will  continue  its  existing 
practice  of  using  only  the  arithmetic 
averaging  method  in  reviewing 
permeability  data  contained  in  tight 
formation  recommendations. 
STFEcnvF  Dfi  ^F  May  15. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  Elliott.  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington,  DC  20426.  (202)  208- 

SUPPLEMENT  A.=IV  ;.*if  ORMATIOM;  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inpsect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
3308,  941  North  Capitol  Street  NE.. 
Washington.  DC. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300. 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  notice  will 
be  available  on  CIPS  for  30  days  from 
the  date  of  issuance.  The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  La  Dom 
Systems  Corporation,  also  located  in 
room  3308.  941  North  Capitol  Street,  NE.. 
Washington.  DC  20426. 

Before  Commissioners:  Martin  L  .Allday, 
Chairman;  Charles  A.  Trabandt.  Eli/dbeth 
Anne  Moler.  Jerry  J.  Langdon  and  Branko 
Terzic. 

I.  Introduction 

The  Commission  issued  a  Notice  of 
[Proposed  Rulemaking  (NOPR)  in  this 
proceeding  on  March  20, 1991,' 
proposing  three  minor  amendments  to 
the  Commission's  regulations  to  carry 
out  Congress'  intent  in  restoring  the  tax 
credit  for  gas  produced  from  newly 
drilled  tight  formation  wells.  These 
amendments  were  proposed  as  a  result 


'  Se  FR  13094  (Mar  29.  1991).  IV  FERC  Slal»  A 
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of  the  provisions  of  the  Revenue 
Reconciliation  Act  of  1990,«  extending 
the  tax  cred;;  for  r.onconventional  fuels 
under  Section  29  of  the  Interna!  Revenue 
Code,  and  revising  the  terms  of 
eligibility  so  that  tight  formation  gas  is 
eligible  for  the  tax  credit  even  though 
the  price  for  such  gas  is  no  longer 
reg'jiated  Cf-  F-'-  "j^ry  6. 1992.  the 
CcTimiSsior.  a. so  s^ued  a  Request  for 
Additional  Cx.T'.ments  '  in  this 
proceeding,  seeking  comments 
concerning  -Jie  proper  averaging 
methodology  for  establishing  the 
perm.enbility  of  a  tight  formation. 

Comments  have  been  received  and 
considered,  and  in  view  of  those 
comments  and  further  analysis,  the 
Commission  has  concluded  that  the 
proposed  amendment  extending 
maximum  allowable  production  rates  to 
below  15.000  feet,  should  be  adopted, 
with  revisions,  for  the  reasons  discussed 
below.  However,  the  proposed 
amendment  requiring  the  exclusion  of  a 
tight  formation  subject  to  a  prior  infill 
drilling  order  unless  the  tax  credit  is 
needed  to  develop  the  formation,  and 
the  proposed  amendment  to  permit 
qualification  of  fonnations  that  do  not 
meet  the  permeability  standard  if  the 
tax  credit  is  needed  to  warrant 
production,  are  not  appropriate,  and  will 
not  be  adopted.  Additionally,  the 
Commission  has  concluded  that  it  will 
continue  to  use  an  arithmetic  averaging 
method  to  determine  the  permeability  of 
a  tight  formation. 

II.  Eackground  I 

Section  107(b)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  authorizes 
the  Commission,  by  rule  or  order,  to 
prescribe  a  maximum  lawful  price  for 
first  sales  of  high-cost  natural  gas, 
which  exceeds  the  otherwise  applicable 
maximum  lawful  price,  if  the 
Commission  determines  that  a  "special 
price  is  necessary  to  provide  reasonable 
incentives  for  the  production  of  such 
high-cost  natural  gas,"  NGPA  section 
107(c)  defines  high-cost  natural  gas; 
paragraphs  (1)  through  (4)  of  section 
107(c)  specifically  identify  four  types  of 
gas  that  shall  be  considered  high-cost 
gas.  In  addition,  paragraph  (5)  of  NGPA 
section  107  permits  the  Commission  to 
define  as  high-cost  natural  gas,  gas  that 
is  "produced  under  such  other 
conditions  as  the  Conunission 
determines  to  present  extraordinary 
risks  or  costs." 

In  Order  Nos.  99  and  99-A.*  the 
Commission  exercised  its  authority 


under  NGPA  sections  107  (b)  and  (c)(5) 
to  define  gas  produced  from  tight 
formations  as  high-cost  gas  and  to 
establish  an  incentive  ceiling  price  for 
that  gas.  The  Commission  established 
certain  general  criteria  which  an  area 
must  meet  in  order  to  be  designated  as  a 
tight  formation.  The  Commission  also 
set  forth  procedures  for  the  designation 
of  specific  areas  as  tight  formations. 
Under  those  procedures,  "jurisdictional 
agencies"  *  would  make 
recommendations  that  certain  areas  be 
designated  as  tight  formation*.  Once  the 
Commission  received  a 
recommendation,  it  would  then  approve 
or  disapprove  the  recommendation 
pursuant  to  its  general  rulemaking 
authority  under  NGPA  section  501. 
rather  than  using  the  specific  procedures 
set  forth  in  NGPA  section  503  for 
Commission  review  of  jurisdictional 
agency  well  category  determinations. 
However,  in  Williston  Basin  Interstate 
Pipeline  Co.  v.  FERC*  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  held  that  jurisdictional  agency 
tight  formation  determinations  must  be 
reviewed  only  through  the  procedural 
scheme  set  forth  in  NGPA  section  503. 
rather  than  under  the  commission's 
broad  rulemaking  power  under  NGPA 
section  501.  However,  the  court's 
decision  left  undisturbed  the  general 
criteria  promulgated  in  Order  Nos.  99 
and  99-A  for  determining  whether  a 
particular  formation  is  a  tight  formation. 

In  Order  No.  519.'  issued  February  12, 
1990,  the  Commission  terminated  the 
incentive  ceiling  price  for  sales  of  tight 
formation  natural  gas  produced  from 
wells  spudded  or  recompleted  after  May 
12, 1990.  However,  in  the  Revenue 
Reconciliation  Act  of  199a  extending 
the  tax  credit  for  nonconventional  fuels 
under  section  29  of  the  Internal  Revenue 
Code,  Congress  made  tight  formation 
gas  eligible  for  the  tax  credit  even 
though  the  price  for  such  gas  is  no 
longer  regulated.  The  Commission  then 
issued  the  March  20  NOPR  to  amend  its 
tight  formation  regulations  to  allow 
producers  to  take  full  advantage  of  the 
tax  credit. 

Section  271.703  of  the  Commission's 
regulations,  as  adopted  by  Order  Nos.  99 
and  99-A.  provides  that  a  formation 


»  Pub.  L  lCl-58.  1 11501, 104  Sral.  138»-»79  119901. 
»  58  FERC  ^61.126  (1992). 
*  Regulation*  Covering  High-Cost  Natural  Ca* 
Produced  From  Tight  Formation*.  FERC  Statute* 


and  Regulatloni,  Regulations  Prcambleg  1977-1981 
^30.183  (1980).  reh  g  denied.  FERC  Statute*  and 
Regulations.  Regulation*  Preamble*  1977-1981 
130.198  (1980)  (Order  No.  m-K\.  afTd.  Pennzoil  Co 
V.  FERC  671  F.  2d  119  (5th  Cir.  1982). 

*  A  jurisdictional  agency  is  a  Slate  or  Federml 
agency  having  regulatory  jurisdiction  with  respect 
to  the  production  of  the  ga*.  See  18  CFR  274.501. 

•  816  F.  2d  777  (DC.  Cir.  1987). 

'  Limitation  of  Incentive  Price*  for  lii^-Coat  Ga* 
to  Commodity  Value*.  55  FR  6367  (Feb.  23, 1990],  ID 
FERC  Stat*,  h  Reg*.,  130.879 


rr.ust  meet  three  guidelines  to  qualify  as 
a  tight  formation;  a  permeability 
standard,  a  maximum  production  rale 
for  gas.  and  an  oil  producuon  limit.  In 
the  NOPR,  the  Commission  proposed  to 
amend  5  27r703(cM2)(i)rB)  of  its 
regulations  *  to  establish  maxima"! 
stabilized  production  rates  for  gas  f:o-.i 
formations  with  an  average  dept.i  of 
more  than  15  000  feet.»  The  price  of  gas 
produced  from  below  15,rO0  feet  was 
deregulated  on  November  1.  1979,  and 
was  thus  not  subject  to  a  pnce  ceiling. 
Therefore,  the  Commission  never 
established  ma.ximum  production  rates 
for  formations  below  that  depth, 
because  there  was  no  point  m  qualifying 
gas  from  such  formations  for  an 
incentive  price  [i.e.  a  higher  ceiling 
price)  when  such  gas  was  not  subject  to 
any  ceiling  price  whatsoever.  However, 
now  that  the  tax  credit  is  available  for 
tight  formation  gas  that  is  not  subject  to 
a  ceiling  price,  it  is  apprrjpriate  to 
amend  the  regulations  so  that  tight 
formations  from  below  15  000  feet  may 
qualify  for  the  tax  credit. 

The  proposed  maximum  stabilized 
production  rates  below  15.000  feet  were 
based  on  the  same  form.uia  used  to 
establish  maximum  rates  down  to  that 
depth  Based  nr  that  formula,  the 
Commission  proposed  maximum 
allowable  production  levels  down  to  a 
depth  of  19.500  feet.  The  Commission 
then  proposed  that  the  maximum 
allowable  production  for  depths  of 
19,500  feet  apply  to  ail  depths  greater 
than  19,.5O0  feet.  The  maximum 
allowable  rate  proposed  in  the  NOPR 
was  for  formations  19,500  feet  and 
deeper,  because  very  little  gas  is 
produced  from  below  20,000  feet,  and 
the  proposed  maximum  for  19.500  feel 
was  believe  to  be  adequate  measure  of 
tight  formation  production  rates  from 
any  lower  depths. 

The  Commission  also  proposed  to 
amend  §  271.703(c](2)(ii).  That  section 
currently  provides  that  a  jurisdictional     , 
agency  may  designate  as  a  tight 
formation  a  formation  that  does  not 
m.eet  the  0.1  millidarcy  permeability 
standard  (but  meets  the  maximum 
allowable  production  rates  for  gas  and 
oil),  if  the  agency  shows  that  the 
formation  exhibits  low  perm.eability 
characteristics  and  the  incentive  price  is 
needed  to  develop  the  formation.  In  the 
NOPR  in  tills  proceeding,  the 
Commission  proposed  that  formations 
that  do  not  meet  the  permeability 
standard  remain  eligible  for  designation 
as  tight  formations  based  on  a  sha'A-ing 


"  18  CFR  271.703(tK2)(i)(B). 
•  The  average  depth  referred  to  n-ieans  the 
average  depth  to  the  top  of  the  formation. 
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either  (1)  the  tax  credit  is  needed  to 
develop  the  formation  or  (2)  that  the 
incentive  price  was  needed  to  develop 
wells  spudded  before  May  13,  1990, 
(Under  Order  No.  519,  such  wells  are 
still  eligible  for  the  incentive  ceiling 
price).  However,  the  Commission 
recognized  that  some  formiations  with 
permeability  in  excess  of  0.1  millidarcy, 
which  may  be  designated  ris  ti«ht 
formations  solely  on  the  ground  that  the 
tax  credit  is  needed  to  develop  the 
formation,  may  include  wells  that  were 
studded  before  May  13.  1990.  and  sought 
comment  on  whether  gas  from  such 
wells  should  qualify  for  the  incentive 
price  as  a  result  of  a  designation  on  the 
sole  ground  that  the  tax  credit  is 
necessary  to  warrant  further 
development,  when  there  has  been  no 
showing  that  the  incentive  ceiling  price 
was  necessary  to  provide  reasonable 
incentives  for  production. 

Additionally,  the  Commission 
proposed  to  amend  §  271.703(c)(2)(i)(D), 
which  currently  requires  a  jurisdictional 
agency  to  exclude  a  formation,  or 
portion  of  a  formation,  from  designation 
as  a  tight  formation,  if  the  field  that 
overlies  the  formation  is  subject  to  a 
prior  infill  drilling  order  by  the 
jurisdictional  agency,  and  the  agency 
determines  that  the  formation  can  be 
developed  without  the  incentive  price.  If 
a  producer  has  sought  and  received 
authority  from  the  jurisdictional  agency 
to  drill  additional  wells  m  a  producing 
field — at  closer  intervals  than  originally 
permitted — then  presumably  there  are 
incentives  for  drilling  the  additional 
wells  apart  from  the  incentive  prices  for 
tight  formation  gas.  The  proposed 
amendment  would  have  required  a 
jurisdictional  agency  to  continue  to 
exclude  a  formation  that  is  subject  to  a 
prior  infill  drilling  order  from 
designation  as  a  tight  formation,  if  the 
agency  determines  that  the  formation 
can  be  economically  developed  without 
the  tax  credit  or.  for  wells,  spudded 
before  May  13.  1990.  the  incentive  price. 

Finally,  on  February  6.  1992,  the 
Commission  sought  comments  on 
whether  the  Commission  should 
continue  to  use  the  arithmetic  averaging 
method  in  analyzing  permeability  data 
when  reviewing  tight  formation 
recommendations,  or  whether  it  should 
allow  jurisdictional  agencies  to  use 
geometric  mean  or  median  averaging 
methodologies.  As  discussed  above,  one 
of  the  guidelines  for  qualifying  a 
formation  as  a  tight  formation  under 
§  271.r03(c){2)  is  that  "the  estimated 
average  m  situ  gas  permeability, 
throughout  the  pay  section  is  expected 
to  be  0.1  millidarcy  or  less."  The 
Commission  has  consistently  used  an 


arithmetic  averaging  method  to 
determine  whether  estimated  average  in 
situ  permeability  meets  the  guideline 
established  by  the  Commission. 
However,  the  Commission  has  never 
expressly  stated  a  preferred  averaging 
methodology  for  determining  the 
average  permeability.  When  a  tight 
formation  recommendation  by  a  state 
agency  included  an  estimate  of//?  situ 
permeability  based  on  median  and/or 
geometric  mean  averaging 
methodologies,  the  Commission  did  not 
approve  the  recommendation  unless  the 
data  fulfilled  the  arithmetic  averaging 
standards  as  well. 

The  NOPR  was  published  in  the 
Federal  Register  on  March  29. 1991.  The 
deadline  for  filing  comments  on  the 
NOPR  was  April  29, 1991.  Comments 
from  twenty  parties  were  filed  timely. 
Four  comments  were  received  after  the 
deadline.  The  Request  for  Additional 
Comments  was  published  in  the  Federal 
Register  on  February  13, 1992.  The 
deadline  for  fding  comments  on  the 
February  13  Request  was  March  4. 1992. 
Eighteen  timely  comments  were  filed. 
Wexpro  Company.  State  of  Colorado  Oil 
and  Gas  Conservation  Commission, 
State  of  New  Mexico  Energy.  Minerals 
and  Natural  Resources  Department. 
Railroad  Commission  of  Texas,  and 
Wyoming  State  Office,  Bureau  of  Land 
Management  filed  late  comments.  A  list 
of  the  commenters  is  shown  in  the 
Appendix  to  this  order. 

III.  Discussion 

Several  of  the  commenters  support  the 
proposed  amendments  to  the 
Commission's  regulations  without 
qualification.'"  Most  of  the  other 
commenters  generally  support  the 
proposals,  but  raise  issues  or  objections 
concerning  one  or  more  aspects  of  them, 
or  propose  other  related  amendments. 

A.  Maximum  Production  Rates 

TEX/CON  Oil  &  Gas  Company  (TEX/ 
CON)  urges  the  Com.mission  to  permit 
jurisdictional  agencies  to  designate  a 
formation  as  a  tight  formation  even 
though  production  from  below  10,000 
feet  exceeds  the  standard  "flow  rate" 
test  (maximum  allowable  stabilized 
production  rates),  if  the  tax  credit  is 
necessary  to  provide  the  drilling 
incentive."  In  the  alternative,  TEX/ 


CON  recommends  that  the  maximum 
allowable  production  rates  be  increased 
for  production  from  below  12.000  feet  to 
reflect  the  greater  drilling  costs  per  foot 
at  such  depths. 

TEX/CON  submits  a  table  in  lieu  of 
the  table  proposed  in  the  NOPR  in 
which  maximum  allowable  production 
rates  are  increased  by  a  multiplier  of 
1.18  for  each  500  foot  increment  of 
depth,  from  10.000  feet  to  15,000  feet, 
and  a  multiplier  of  1.2  per  500  feet,  from 
15,000  feet  to  19,000  feet.'»  TEX/CON 
asserts  that  drilling  and  completion 
costs  have  increased  more  than  twenty 
percent  over  the  last  four  years,  while 
the  price  of  gas  has  declined.  Drilling  in 
deep,  over-pressured  areas,  such  as  in 
the  Anadarko  basin,  has  been  most 
severely  affected,  according  to  TEX/ 
CON,  and  without  the  tax  credits  as 
incentives,  and  higher  allowable 
production  rates  for  tight  formations, 
exploration  and  drilling  activity  in  those 
areas  will  decrease  and  may  be 
prematurely  abandoned.'* 

Arco  Oil  and  Gas  Company  (ARCO) 
generally  supports  the  amendments 
proposed  in  the  NOPR.  but  states  that 
the  Commission  is  merely  proposing 
conforming  changes  in  its  regulations, 
and  not  suggesting  anything  that  will 
stimulate  the  development  of  tight 
formations  as  an  adjunct  to 
implementation  of  the  National  Energy 
Strategy.  ARCO  asserts  that  the 
Commission  has  been  conservative  in 
what  it  will  permit  to  be  eligible  for  a 
higher  than  market  price,  in  view  of  its 
role  of  insuring  that  the  greatest  supply 
of  gas  reaches  the  consumer  at  the  least 
possible  price.  However,  in  ARCO's 
view,  the  Commission  should  modify  its 
conservative  approach  to  the  definition 
of  tight  formations  in  carrying  out  its 
role  under  the  Internal  Revenue  Code. 
Accordingly.  ARCO  recommends  that 
the  maximum  allowable  production 
rates  be  increased  by  a  multiplier  of  1.7 
or  1.8,  instead  of  the  existing  formula. 
and  that  the  permeability  standard  for 
tight  formations  should  be  increased 
from  0.1  millidarcy  to  0.3  millidarcy. 

Chevron  U.S.A.  Inc.  also  recommends 
that  the  production  limitations  be 
revised  upward.  Chevron  states  that 
when  the  maximum  production  rates 
were  established  in  1980.  the  incentive 
price  for  tight  formation  production  was 
approximately  $4.50  per  MMBtu,  while 


'"  Mission  Oil  Corporation.  Mid  Louisiana  Cat 
Company  et  al..  Shell  Western  E  »  P  Inc.,  Amoco 
Corporation.  Slate  of  Kansas,  Stale  of  Wyoming, 
and  Edge  Petroleum  Corporation. 

' '  Anderman/ Smith  Operating  Company  also 
makes  this  proposal. 


■*  TEX/CON  asserts  that  the  table  proposed  by 
the  Commission  uses  a  straight  multiplier  of  1.196 
for  each  500  foot  increase  in  depth. 

"  Louisiana  Land  and  Exploration  Company. 
Sonat  Exploration  Company,  and  GHK  Company 
support  TEX/CON'S  proposal  to  increase  the 
multiplier  for  maximum  production  rates  for 
production  from  below  10.000  feel. 
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the  projected  average  spot  price  for  1991 
IS  $1.54  per  MVlBtu,  The  tax  credit  for 
tight  format. or.  aas  is  approximateiy  $-52 
per  Mcf.  Therefore,  Ch>»vron  a-sues.  i^ 


the  tax  ere 


(.♦ 


as  an  effecnve 


stimulant  to  the  development  of  tjght 
formation  gas,  the  maximum  producdon 
rates  must  t>e  incred.sed  at  all  depths. 
Che%-on  also  urges  the  Commission  to 
recognize  that  drilling  technologies,  such 
as  honzontai  drilling,  that  have  been 
develcped  since  198a  tend  to  produce 
significantly  larger  quantities  of  oil  and 
gas  when  ccmpared  to  production  from 
conventionally  drilled  vertical  wells, 
and  are  also  more  expensive. 
Accordingly,  Chevron  argues, 
junsdiCt.onal  agencies  should  be 
allowed  to  apply  deferent  oil  and  gas 
production  standards  to  horizontally 
d.-lled  wells  in  tight  formations.  Union 
Pacific  Resources  Com.pany  states  that  a 
w'.'ll  drilled  hor.zontaliy  mto  a  tight 
formation  will  normally  have  a  much 
higher  production  rate  than  a  well 
drilled  vertically  into  the  same 
formation,  and  suggests  that  the 
maximum  producuon  rates  should  not 
apply  to  production  from  horizontally 
drilled  wells.  The  Lndependent 
Petroleum  .Association  of  America 
makes  a  simjiar  suggestion,  and  also 
proposes,  \n  the  alternative,  that  the  use 
of  horizontal  drilling  techniques  be 
considered  as  a  m«ans  of  stimulating 
production  so  as  not  to  cau»e  a  violation 
of  the  production  rate  standard. 

The  Ccnmussion  will  retain  the 
existing  mfl^imnm  production  rates  in 
the  table  in  S  271.703(c)(2)(i)(B)  for 
depths  from  0  to  15.000  feet  and  amend 
that  table  so  that  the  existing  maximum 
allowable  production  rate  for  depths 
from  14.500  to  15,000  feet  »♦  will  also 
apply  to  all  depths  greater  than  15.000 
feet.'*  This  will  be  done  in  view  of  the 
fact  that  the  tax  credit  is  now  available 
for  tight  formation  gas  that  is  produced 
from  below  15,000  feet  even  though  it  is 
not  subject  to  a  ceiling  price.  In 
Wyoming-16  (Docket  No.  RM79-7&- 
189),**  the  Commission  designated  as 
tight  formations  the  Muddy,  I^kota. 
Morrison  and  Sundance  Formations, 
which  are  entirely  below  15,000  feet. 
The  Commission  determined  that  a 
jurisdictional  agency  may  recommend 
areas  for  designadon  as  a  tight 


'♦  That  maximum  production  level  i*  2JSS7  Mcf 
per  day. 

'•  While  the  existing  table  reHects  a  straight 
multpher  of  approximately  1.156,  the  forrmila  used 
to  generate  that  tabie  i«  shown  in  the  Interim  Rule 
Coveri.ng  High-Co»t  Natural  Gas  Produced  from 
Tight  Formanona,  «  FR  13414  (Feb.  2S.  ISWI.  FERC 
Stat*,  k  Re^  IRegalations  Preamblea  1977-1981| 

^  3ai30  at  p.  yajnaa. 

'«  High-Coal  Gas  Produced  from  T\ght 
Formations.  27  FERC  1  ei,470  (W64r 


formation  even  if  they  arf  Itxuited  at 
depths  greater  than  15.000  feet  so  long 
as  the  tight  formation  standards  are  met. 
The  Commission  concludes  that  its 
regulations  should  now  be  amended  to 
reflect  this  pohcy.  The  maximum 
allowable  rate  for  formations  deeper 
than  14.500  feet,  will  be  the  existing 
maximum  for  14.500  to  15.000  feet,  which 
is  considered  to  be  an  adequate  measure 
of  tight  formation  production  rates  from 
any  lower  depths. 

The  Commission  agrees  that  the 
production  rates  from  horizontally 
drilled  wells  normally  exceed  those 
from  vertically  drilled  wells.  The 
maximum  allowable  production  rates 
were  not  set  with  horizontal  drilling 
technology  in  mind,  and  it  would  be 
difficult  to  adjust  the  rates  to  account 
for  the  increased  production  rate.s  and 
increased  costs  of  horizontal  dnliiiig. 
Rather  than  attempt  to  develop  sense 
alternative  table  of  maximum  rates  for 
horizontally  drilled  wells  completed  m 
tight  formations,  the  Commission  will 
permit  jurisdictional  agencies  to 
determine  how  much  consideration  to 
give  to  production  rates  from 
horizontally  drilled  wells  in  areas  with 
vertically  and  horizontally  drilled  wells. 
If  there  are  no  vertically  drilled  wells  in 
the  formation  under  consideration,  the 
jurisdictional  agencies  should  provide  a 
detailed  statement  In  their  notices 
explaining  virhy  they  believe  the 
formation  meets  the  Commission's 
guidelines. 

The  Commission  will  not  adopt  the 
proposals  of  TEX/CON,  ARCO.  and 
Chevron  to  adjust  the  existing  maximum 
production  levels  upward.  Nor  will  the 
Commission  adopt  ARCO's  proposal  to 
increase  the  permeability  standard  from 
0.1  to  0.3  millidarcy.  The  Commission 
views  its  role  as  making  conforming 
amendments  to  its  regulations  to  make 
the  tax  credit  available  to  producers 
from  tight  formations  to  carry  out 
Congress"  intent  in  restoring  the  tax 
credit  for  tight  formation  gas. 
Presumably,  the  Congress  decided  to 
extend  the  tax  credit  on  the  basis  of 
some  estimate  of  how  much  gas  mi^t 
qualify  for  the  credit  under  the 
Commission's  current  definition  of  tight 
formations,  and  how  it  would  cost  the 
federal  treasury.  We  believe  that 
adoption  of  the  various  proposals  to 
increase  maximum  production  levels  as 
well  as  to  increase  the  permeability 
standard  three-fold  would  go  well 
beyond  the  intent  of  the  Congress  in 
restoring  and  extending  the  tax  credit 
for  tight  formation  gas."  Congress's 


intent  appears  to  have  been  simply  to 
ensure  that  the  removal  of  price  controls 
did  not  result  in  loss  of  the  tax  credit 
that  would  otherwise  be  available,  not 
to  make  the  tax  credit  available  for 
substantial  volumes  of  gas  which  never 
previously  qualified. 

B.  Determining  the  Need  for  the  Tax 
Credit 

GliX  Corrpany  and  Apache 
Corporation  oppose  the  proposal  to 
amend  the  regulations  to  require 
jurisdictional  agencies  to  exclude 
formations,  or  portions  of  formations. _ 
from  designation  as  tight  formations  if 
they  are  subject  to  infill  drilling  orders 
and  there  are  indications  that  the 
formations  can  be  developed  without 
the  tax  credit.  They  assert  that 
jurisdictional  agencies  will  only  approve 
the  drilling  of  infill  wells  if  the  existing 
well-spacing  pattern  is  inadequate  to 
recover  the  gas  reserves,  and  that  these 
decisions  are  made  on  the  basis  of 
geologic  evidence.  Accordingly,  they 
argue  that  the  existence  of  prior  infill 
drilling  orders  bears  no  logical 
relationship  on  whether  or  not  a 
fonnation  should  qualify  as  a  tight 
formation.  GliK  and  Apache  argue  that 
the  existing  regulations  improperly 
require  the  exclusion  of  formations  that 
would  otherwise  qualify  as  tight 
formations  on  the  ground  that  the 
incentive  price  is  not  needed;  this 
inequity  should  not  be  compounded, 
they  argue,  by  also  excluding  tight 
formation  gas  from  fields  8ub)ect  to 
prior  infill  drilling  orders  from  eligibility 
for  the  tax  credit. 

The  Independent  Petroie'uin 
Association  of  America  (IPAA)  also 
argues  that  for  purposes  of  designating 
formations  as  tight  to  qualify  for  the  tax 
credit,  the  economics  of  the  project, 
whether  or  not  subject  to  infill  drilling 
orders,  should  not  be  considered.  The 
LPAA  poi.-^'s  out  that  section  29  of  the 
Internal  Revenue  Code  already  provides 
that  the  tax  credit  will  be  phas.'d  out 
when  oil  prices  are  high  enough  to 
provide  sufficient  production 
incentives.'*  The  IPAA  argues  thai  the 
legislative  history  of  the  statutory 
provisions  at  issue  indicate  Congress  s 
intent  that  no  other  economic  limitations 
were  needed  for  tight  formation  gas. 


' '  See  Interstate  Natural  Gas  Association  of 
America  v.  FERC.  TW  F.2d  1  (O.C.  Or.  19a].  cert. 
denied.  104  S.Ct.  1616 (1984)  (Commissioni 


adoption  of  a  Btu  measurement  convcntio-i  Chf- 
■'dry"  rule),  which  permitted  h;Rhcr  pnces  for  gas. 
rejected,  because  'he    wet    njle.  which  the 
Commkssion  had  always  used  m  the  past  was  the 
only  rule  that  Congress  would  have  be«n  famitiar 
with  when  it  enacted  the  ceiling  pricei  of  the 
NGPA). 

••  The  price  of  natural  gas  is  influenced  by  li>e 
price  of  crude  oil:  thus,  as  oil  prices  rise,  gas  prices 
will  likely  rise  also. 
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Union  Pacific  Resources  Company 
drgups  thu!  the  Commission  is  not 
permittpd  under  the  provisions  of 
Section  29  of  the  Internal  Revenue  Code 
to  consider  whether  infill  dnllinj?  has 
been  authorized  in  a  tight  form.ition 
and,  if  so,  whether  an  incentive  is 
needed  to  develop  the  formation. 
Acceding  to  U.iion  Pacific,  the 
Commission  and  jurisdictional  agencies 
are  only  permitted  to  determine 
"whether  any  gas  is  produced  from 
•  *  *  a  tight  formation," '*  and  not  to 
refuse  to  characterize  a  formation  as 
tight  on  the  ground  that  a  tax  credit  is 
not  needed.  While  the  Commission  was 
allowed  under  section  107(b)  of  the 
NGPA  fo  prescribe  incentive  prices  to 
the  extent  such  prices  were  necessary  to 
provide  reasonable  incentives  for  the 
production  of  hiEh-cos!  gas,  I'nicn 
Pacific  argues  that  Congress  has 
determined  that  producers  of  tight 
formation  gas  are  entitled  to  the  tax 
credit,  and  did  not  au'honze  the 
Commission  to  make  any  asses.sment 
about  the  need  for  the  tax  credit  as  an 
incentive  to  drill. 

Bataa  Oil,  Inc  argues  that  tight 
formations  subject  to  an  infill  drilling 
order  should  not  be  excluded  from 
eligibility  for  the  tax  credit.  Bataa 
asserts  that  an  infill  well  may  have  been 
drilled  when  gas  prices  were  much 
higher,  but  there  may  have  been  no 
more  wells  in  the  tight  formation 
because  of  the  reduced  prices.  In  some 
cases,  initial  infill  wells  may  have  been 
plugged  and  abandoned.  Therefore,  the 
incentive  of  the  tax  credit  may  be 
needed  fo  justify  drilling  additional  infill 
wells,  even  though  it  was  not  needed 
when  the  infill  drilling  order  was  issued. 

The  Railroad  Commission  of  Texas 
states  that  infill  dnlling  should  no  longer 
be  a  consideration  in  the  designation  of 
tight  formations  because  the  tax  credit. 
unlike  the  incentive  price,  has  no 
influence  on  market  prices.  According  fo 
the  Railroad  Commission,  the  fax  credit 
can  make  a  major  difference  in  the 
economics  of  exploration  and 
production  decisions,  but  the  infill 
drilling  factor  will  unfairly  penalize 
producers  who  were  able  to  complete 
infill  wells  m  a  formation  before  it  was 
designated  as  tight,  and  are  denied  the 
cred-t.  Accordingly,  the  Railroad 
Commission  argues  that  infill  drilling 


should  no  longer  be  relevant  in  mak 
tight  formation  determinations.^" 


ins 


";«U.SC.  29lc!(2)(.Aitl988). 

'"  The  Railroed  Commission  notes  thai  Texa» 
also  provides  a  tan  tncentl\'e  for  certain  high-cost 
gas  in  :he  form  of  a  temporary  exemption  from  the 
state  severance  tax.  The  Railroad  Commission  says 
it  will  cx:n9ider  both  the  federal  lax  credit  and  the 
slate  tux  exemption  in  mak  ag  tight  formation 


The  Commission  will  not  adopt  the 
proposed  amendment  to 
§  271.703[c)12)(i){D]  that  would  have 
required  exclusion  of  formations  subject 
to  infill  drilling  orders  if  the  tax  credit  is 
not  needed.  The  amendment  proposed  in 
the  NOPR  seemed  to  be  necessary  to 
conform  to  the  similar  amendment 
proposed  for  tight  formations  that  do  not 
meet  the  permeability  test,  but 
otherwise  exhibit  tight  characteristics. 
However,  the  Commission  has 
concluded  that  if  formations  otherwise 
qualify  for  designation  as  tight 
formations,  they  should  not  be  denied 
that  designation,  and  thus  the  fax  credit 
for  gas  from  such  formations. 

The  current  provisions  of 
§  271.703(c){2)(i)(D)  require  that  the 
incentive  price  be  denied  to  gas  from  a 
tight  formation  subject  to  a  prior  infill 
drilling  order  by  excluding  such  a 
formation  from  designation  as  a  tight 
formation,  if  there  is  information 
indicating  that  the  formation  can  be 
developed  without  the  incentive  price. 
The  other  provisions  of  the  tight 
formation  regulations,  provide,  in  effect, 
an  irrebuttable  presumption  that  the 
incentive  price  is  needed  for  gas  from 
any  formation  that  meets  the 
permeability  and  m.i\  it;  ;:;i  production 
standards.  However,  !,*.«>  ;n*  .1  drilling 
authorization  negates  the  irrebuttable 
nature  of  that  presumption  and  requires 
denial  of  the  incentive  price  (by  meems 
of  denying  tight  formation  designation) 
where  there  is  evidence  that  the 
formation  can  or  will  be  developed 
without  the  incentive  price.  The 
proposed  amendment  would  have 
required  denial  of  the  tight  formation 
designation  when  there  is  evidence  that 
the  formation  can  or  will  be  developed 
without  the  tax  credit. 

The  existing  exception  to  the 
generally  irrebuttable  presumption  was 
wa.Tanfed  because  a  producer's 
proposal  to  drill  additional  infill  wells, 
before  the  underlying  formation  has 
qualified  for  an  incentive  price,  strongly 
indicated  that  the  field  could  be 
economically  developed  without  an 
incentive  price.  These  provisions  are 
consistent  with  the  Commission's  rule 
under  section  107(b)  and  (c)(5)  of  the 
NGPA,  which  is  to  determine  whether 
gas  produced  under  conditions  of 
extraordinary  risk  or  costs  required  a 
special  price  to  provide  reasonable 
incentives  for  its  prxiduction.  However, 
the  Commission's  role  under  section  29 
of  the  Internal  Revenue  Code  is  fo 
determine  whether  gas  is  produced  from 
a  tight  formation  in  accordance  with 


section  503  of  the  NGPA.*'  not  to 
determine  whether  the  tax  credit  is 
needed.  Accordingly,  the  Commission 
will  not  amend  S  271.703(c)(2)(i)(D)  to 
require  exclusion  of  formations  from 
designation  as  tight  formations  on  the 
ground  that  they  can  be  developed 
without  the  tax  credit.  We  will  retain 
the  requirement  of  that  section  that 
formations  be  excluded  from  such  tight 
formation  designation  if  there  are 
indications  that  an  incentive  price  is  not 
needed.  However,  the  incentive  price  is 
only  available  for  gas  from  wells 
spudded  (or  recomplefed)  before  May 
13. 1990.  Consequently,  an  indication 
that  the  incentive  price  is  not  needed  to 
develop  the  formation  is  only  relevant 
when  a  producer  seeks  to  qualify  gas  for 
the  incentive  price,  not  for  the  tax  credit. 
Therefore,  jurisdictional  agencies  may 
determine  that  infill  areas  qualify  as 
tight  formations  without  a  showing  that 
the  tax  credit  is  needed  to  develop  the 
reserves.  However,  unless  the 
jurisdictional  agency  shows  that  the 
incentive  price  is  necessary  for 
development,  wells  spudded  prior  to 
May  13, 1990  will  not  be  eligible  for 
incentive  prices. 

C.  Need  for  the  Incentive  Price  to 
Qualify  Formations  with  Permeabilities 
in  Excess  of  the  Guideline 

The  NOPR  proposed  to  allow  tight- 
formation  designation  of  formations  that 
do  not  meet  the  permeability  test,  but 
meet  the  other  tight-formation 
guidelines,  if  there  is  a  showing  that 
eligibility  for  the  tax  credit  or, 
parenthetically,  the  incentive  price  for 
wells  spudded  before  May  13. 1990.  is 
necessary  fo  provide  reasonable 
incentives  for  production.  The  Railroad 
Commission  of  Texas  takes  the  position 
that  the  need  for  an  incentive  price  for 
wells  spudded  before  May  13. 1990. 
should  not  be  a  factor  in  making  tight 
formation  determinations.  The  Railroad 
Commission  asserts  that  there  are  so 
few  wells  that  would  be  affected  by  this 
factor,  that  the  parenthetical  language 
on  incentive  price  is  superfluous. 

Enron  Oil  &  Gas  Company  (Enron) 
also  opposes  the  inclusion  of  the  same 
parenthetical  provision  in  the  proposed 
amendment  on  designating  formations 
that  do  not  meet  the  permeabihfy 
standard,  and  the  identical  provision  in 
the  proposed  amendment  concerning 
formations  which  have  been  authorized 
fo  be  developed  by  infill  drilling. 
However,  Enron  has  a  different  reason 
for  opposing  these  provisions.  Enron 
believes  that  the  inclusion  of  this 
alternative  to  consideration  of  a 


determmations  for  formations  that  do  not  m«et  the 

permeability  standard. 


»'  28  U  S.C.  29(c)(2)|A)  (1988). 
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producer  8  need  for  the  tax  credit 
creates  a  new  opportunity  for  qualifying 
natural  gas  from  a  tight  formation  for  an 
incentive  regulated  price,  going  beyond 
vshat  Congress  intended  in  extending 
the  tax  credit,  and  conflicting  with  the 
Commission's  policy  in  Order  No.  519. 
which  eliminated  the  incentive  price  for 
tight  formation  gas.  as  well  as  the 
Congressional  policy  in  the  Natural  Gas 
Wellhead  Decontrol  Act  of  1989. 

The  Commission  has  determined  not 
to  adopt  the  amendment  to 
§  271.703(c)(2)(ii)  under  which 
jurisdictional  agencies  would  have  been 
permitted  to  designate  as  tight 
formations  a  formation  that  does  not 
meet  the  permeability  standard,  upon  a 
finding  that  the  tax  credit  is  needed  to 
warrant  production.  The  Commission 
believes  that  adoption  of  this  proposal 
could  greatly  expand  the  amount  of  gas 
that  could  be  designated  as  tight 
formation  gas.  This  would  be  contrary  to 
Congress's  intent,  discussed  above. 
which  was  to  ensure  that  the  removal  of 
price  controls  did  not  result  in  loss  of 
the  tax  credit  that  would  otherwise  be 
available.  We  believe  Congress  did  not 
intend  to  make  the  tax  credit  available 
for  substantial  volumes  of  gas  which 
never  previously  qualified  as  tight 
formation  gas. 

The  proposed  amendment  to 
§  271.703(c)(2)(ii)  could  have  the  effect 
of  allowing  a  large  number  of  formations 
that  do  not  meet  the  permeability 
guideline  to  qualify  as  tight  formations 
simply  by  meeting  the  production 
guidelines  for  natural  gas  and  crude  oil. 
since  in  many  cases  the  necessary 
finding  concerning  the  tax  credit  could 
probably  be  made.  Indeed,  it  is  possible 
that  most  low  producing  formations 
would  potentially  qualify,  whether  they 
are  tight  formations  or  not.  This  was  not 
the  intent  of  the  Commission  when  it 
issued  Order  No.  99  in  which  it  set  the 
standards  for  designating  a  tight 
formation. 

In  Order  No.  99  the  Commission 
stated  that  the  objective  of  permeability 
standard  is  to  identify  and  provide 
incentives  for  the  development  of  tight 
formations,  not  to  provide  incentives  to 
develop  all  formations  with  low 
prestimulation  production  rates.  The 
Commission  stated  further  that  the 
problem  presented  by  formations  of 
extremely  variable  characteristics  is  not 
present  in  many  tight  formations  and  the 
estimates  of  average  permeability  may 
reasonably  represent  the  permeability 
that  will  be  encountered  from  one 
location  to  the  next.  Therefore,  if 
formations  that  did  not  meet  the 
permeability  guideline  were  designated 
as  tight  solely  on  the  basis  that  the  tax 


credit  is  necessary  to  warrant 
production,  more  natural  gas  production 
would  qualify  as  production  from  tight 
formation  than  was  intended  at  the  time 
the  Commission  instituted  the  tight 
formation  designation  or  than  Congress 
expected  when  allowed  tight  formation 
gas  to  qualify  for  the  tax  credit.  This 
situation  differs  from  where  formations 
are  subject  to  infill  drilling  orders, 
discussed  above,  in  that  the  formations 
subject  to  infill  drilling  order  must  meet 
the  tight  formation  guidelines.  There  are 
no  special  guidelines  created  for  these 
formations  such  as  the  proposed 
amendment  to  allow  qualification  of 
formations  that  do  not  meet  the 
permeability  standard  would  create. 

The  Commission  has  decided, 
however,  not  to  delete  the  current 
provision  in  S  271.703(c)(2)(ii)  under 
which  a  formation  not  meeting  the 
permeability  standard  can  be 
designated  as  a  tight  formation  upon  a 
showing  that  the  incentive  price  is 
necessary  to  provide  reasonable 
incentives  for  production.  This  has  the 
effect  of  permitting  wells  spudded 
before  May  13, 1990  in  formations  that 
do  not  meet  the  permeability  standard 
nevertheless  to  qualify  for  the  ceiling 
price  upon  a  finding  that  the  price  was 
needed  to  warrant  production.  This  does 
not.  however,  create  a  new  opportunity 
to  qualify  tight  formation  gas  for  the 
incentive  price,  as  Enron  argues,  since  it 
merely  preserved  eligibility  for  the 
incentive  price  under  the  existing 
regulations.  In  any  event,  the  provision 
only  affected  a  very  few  formations,  if 
any,  since  most  formations  that  could 
have  qualified  for  the  incentive  price 
under  the  existing  regulations,  and  for 
which  there  was  any  economic 
advantage  in  qualifying,  have  already 
been  designated  as  tight  formations. 

In  the  NOPR,  the  Commission 
requested  comments  on  whether  gas 
from  wells  spudded  before  May  13, 1990, 
should  become  eligible  for  the  incentive 
price  where  a  formation  that  does  not 
meet  the  permeability  standard  is 
subsequently  designated  as  tight  solely 
on  the  basis  of  a  finding  that  the  tax 
credit  is  necessary  to  warrant  further 
development.**  Bass  Enterprises 
Production  Company  et  al.^^  responded 


"  Gas  that  may  otherwise  he  eligible  for  the 
incentive  price  because  it  is  produced  from  a 
designated  light  formation  may  not  receive  that 
price  unless  it  is  sold  under  a  contract  that 
specifically  provides  for  that  price,  or  a  specific 
fixed  price  within  the  incentive  price  ceiling.  See  18 
CFR  271.702(a)(1)  (definition  of  "negotiated  contract 
price"). 

"■Referred  to  as  "Undersigned  Produceri  and 
Associations"  and  including  CXY  Energy  Inc.. 
Independent  Oil  ft  Gas  Association  of 
Pennsylvania.  Independent  Oil  &  Gas  Association 
of  West  Virginia.  Parker  k  Parsley  Petroleum 


by  stating  that  the  availability  of  the  tax 
credit  should  not  result  in  the 
inadvertent  qualification  for  incentive 
prices  for  gas  that  would  not  otherwise 
qualify.  In  light  of  our  determination 
above  not  to  adopt  the  proposal  to 
permit  designation  of  formations  that  do 
not  meet  the  permeability  standard  as 
tight  based  on  a  finding  that  the  tax 
credit  is  needed  to  warrant 
development,  the  issue  whether  such  a 
designation  should  allow  qualification 
for  incentive  prices  has  become  moot. 

D.  Averaging  Method  for  Determining 
the  Permeability  of  a  Tight  Formation 

In  the  Request  for  Additional 
Comments,  the  Commission  sought 
comments  concerning  the  proper 
averaging  methodology  for  establishing 
the  permeability  for  a  tight  formation. 
The  Commission  has  consistently  used 
an  arithmetic  averaging  method  to 
determine  the  average  permeability  of  a 
formation  but  never  expressly  stated  its 
preferred  methodology  for  calculating 
that  average.  Numerous  comments  have 
been  received.  A  number  of  the 
comments  suggest  that  the  Commission 
allow  state  agencies  to  select  the  best 
averaging  method  on  a  case  by  case 
basis. 

The  State  of  Kansas  is  in  favor  of 
switching  to  the  use  of  a  geometric  mean 
in  determining  the  permeability  of  a 
tight  formation.**  The  State  of  Kansas 
also  recommends:  (a)  When  a  formation 
is  subject  to  the  jurisdiction  of  more 
than  one  state  agency,  the  later  agency 
should  be  forced  to  use  the  same 
averaging  method  as  was  used  by  the 
first  state  agency  to  file  for  a  tight 
formation  designation  involving  that 
formation;  (b)  when  two  or  more  state 
agencies  are  filing  to  qualify  different 
sections  of  a  common  gas  reservoir  as  a 
"tight  formation"  at  the  same  time,  they 
would  all  have  to  use  whichever 
averaging  methodology  was  chosen;  (c) 
a  state  jurisdictional  agency  should  be 
allowed  to  rely  on  one  method  of 
averaging  in  one  case  and  be  able  to 
rely  on  the  alternate  averaging  method 
in  other  cases.** 

Conoco  Inc.  contends  that  the  method 
for  calculating  the  average  permeability 
for  designation  of  tight  formations 
should  be  determined  based  upon  the 
type  of  formation  involved.  Conoco  also 


Company,  and  Texaco  Inc — in  addition  lo  Bass 
Enterprises. 

'*  Wexpro  Company  is  also  in  favor  of  using  the 
geometric  mean  averaging  methodology. 

••  The  New  York  State  Department  of 
Environmental  Conservation  and  Hunt  Oil 
Company  also  believe  that  the  jurisdictional  agency 
should  have  the  authority  to  apply  different 
methodologies  in  different  cases. 
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recommends  that  discretion  of  whether 
to  use  the  artthrnetic  average  or 
geometric  mean  average  should  be  It^'t 
to  the  jurisdictional  agency  ^»  with 
Commission  oversight  and  that  the  same 
methodology  be  used  where  more  than 
one  jurisdictional  agency  is  involved. 

The  Oklahoma  Corporation 
Commission.  Enron  Oil  &  Gas  Company. 
Bass  Enterprises  Production  Co..  Parker 
*  Parsley  Petroleum  Company,  and 
Samson  Resources  Company  (jointly 
Bass),  and  the  Apache  Group  *'  submit 
that  the  Commission  should  allow 
jurisdictional  agencies  to  select  the  best 
averaging  method  on  a  case  by  case 
basis  ^*  and  the  Commission's  review 
sho'uld  be  upon  a  "substantial  evidence" 
basis  only.  Bass  also  submits  that,  if  the 
Commission  does  m.andate  the  use  of  a 
particular  averaging  methodology,  it 
should  designate  the  median 
methodology  since  only  the  median 
accurately  reflects  the  central 
tendency — or  the  "average"— within  a 
log  normally  distributed  data  group  such 
as  permeability  data. 

Chevron  U.S.A.  Inc.  recommonds 
requiring  state  agencies  to  approve  a 
tight  sand  designation  if  it  qualifies  by 
using  any  of  three  identified  averaging 
methodologies.  However,  it  states  that  if 
the  Commission  decides  to  mandate  the 
use  of  only  one  method,  then  it  should 
require  all  jurisdictional  agencies  to  use 
the  geometric  mean  averaging  method. 

S.  A.  Holditch  &  Associates,  Inc. 
submits  that  the  median  is  the  most 
appropriate  measure  of  central  tendency 
for  average  permeability  because  it  does 
not  require  that  the  permeability  be 
exactly  normal  or  exactly  lognormal. 

Hunt  Oil  Company  (Hunt)  Shell 
Western  E  &  P  Inc..  (Shell)  and  Enserch 
Expioraticn,  Inc.,  (Enserch)  argue  that 
the  Commission  lacks  authority  under 
section  503  of  thie  NGPA  to  impose  an 
arithmetic  averaging  requirement.  They 
argue  that  the  Commission  has 
previously  stated  in  Travis  Peak  *»  that 
the  methodology  issue  is  "best  left  for 
determination  in  the  first  instance  to  the 
jurisdictional  agency."  Shell,  Enserch 


3ui; 


"^  Ajtoco  Production  Company  aigo  recomniends 
that  the  choice  of  whether  to  use  the  geometric 
averaging  or  arithmetic  averaging  be  left  to  the 
discreUon  of  the  jurisdictional  agencies. 

"  The  .Apache  Group  includes  Apache 
Corporation.  Grace  Petroleum  Corporation,  and 
Maxus  Expioraticn  Company. 

"  Charles  Nesbitt,  Oklahoma  Secretary  of 
Energy,  and  Mobil  Natural  Gas  tic.  concur  that  the 
jurisidctional  agency  should  bs  allowed  to  select  the 
appropriate  averaging  methodology  on  a  case  by 
case  basis. 

"  Texas  Railroad  Conmissioa  Travis  Peak 
Formation,  41  FERC  \  61.213  (1987). 


iind  Bass  state  that  in  Wi'.'isicn  Ba^in  '"■' 
t,h"  c.i;urt  found  that  m  enacting  section 
503  of  the  NGPA.  Congress  expressly 
hmited  the  Commission's  role  in  "tight 
sands"  determinations  to  that  of  an 
appellate  body,  therefore  the 
Commission's  review  must  be  on  a 
substantial  evidence  basis.  Enserch  also 
contends  that  if  the  Commission  adopts 
the  arithmetic  averaging  method  that  it 
may  do  so  only  prospectively  and  may 
not  apply  the  test  to  appUcations 
already  filed  v^ith  the  jurisdictional 
agencies.  Enserch  specifically  argues 
that  a  change  in  policy  to  require 
arithmetic  averaging  now  would  deny 
the  parties  in  Travis  Peak,  which  is 
pending  on  remand  before  the  Texas 
Railroad  Commission,  due  process  of 
law. 

The  Albuquerque  District  Office, 
Bureau  of  Land  Management  (BLM) 
recommends  that  the  current  arithmetic 
averaging  methodology  be  retained  by 
all  jurisdictional  agencies  in  all  cases." 
BLM  contends  the  variance  between 
results  calculated  by  geometric  mean 
and  arithmetic  averaging  is  too  great  to 
accommodate  'he  use  of  both 
interchangeably.  It  reports  that  adopting 
the  geometric  mean  would  have  the 
same  effect  as  increasing  the  .1  md 
criteria  to  1.1  md  and  the  amount  of  land 
qualifying  for  tight  formation 
designation  would  increase  greatly. 
After  reviewing  the  comments,  the 
Commission  has  determined  to  continue 
its  existing  practice  of  using  only  the 
arithmetic  averaging  method  in 
reviewing  permeability  data  contained 
in  tight  formation  recommendations. 
Section  2(b)  of  the  Natural  Gas 
Wellhead  Decontrol  Act  of  1989  *" 
provides  for  the  complete  decontrol  of 
wellhead  prices  of  first  sales  of  natural 
gas  as  of  January  1. 1993,  by  repealing 
Title  I  of  the  NGPA.  Any  prospective 
change  in  the  Commission's 
interpretation  of  its  tight  formation 
regulations  would,  therefore,  be 
effective  only  for  a  very  short  time. 
Since  there  is  no  compelling  reason  to 
change  the  Commission's  method  of 
reviewing  permeability  data,  the 
Commission  sees  no  point  in  doing  so 


"■  WiUiston  Basin  InlcrsUile  Company  v.  Federal 
Energy  Regulatory  Commission.  818  F.2d  777  (D.C. 
Cir..  1987). 

"  Texas  Eastern  Transmission  Corporation, 
Southern  California  Gas  Company.  Wyoming  State 
Office  of  the  Bureau  of  Land  Management,  and 
State  of  Colorado  Oil  and  Gas  Conservation 
Commission  also  recommend  that  the  jurisdictional 
egnncies  rptain  the  arithmetic  mean  averaging 
method  in  all  cases.  Texas  Eastern  states 
Indiscriminate  granting  of  section  107  status  is 
inconsistent  with  the  will  of  Congress  to  provide  lax 
incentives  to  spur  increases  in  production  that 
would  not  otherwise  occur. 

"  Pub.  L  No.  101-60;  103  Stat.  157  (1989). 


when  the  deregulation  process  is  so  near 
to  completion.  Moreover,  if  the 
Commission  does  not  continue  to  use 
the  arithmetic  averaging  method  for 
reviewing  permeability  data  on  a 
nationwide  basis,  jurisdictional 
agencies'  tight  formation 
recommendations  could  vary  from  slate- 
to-stafe  and  reservoir-by-reservoir  with 
no  uniformity.  Finally,  as  discussed 
more  fully  above.  Congress's  intent  in 
extending  the  tax  credit  for  tight 
formation  gas  appears  to  have  been 
simply  to  ensure  that  the  removal  of 
price  controls  did  not  result  in  loss  of 
the  tax  credit  that  would  otherwise  be 
available,  not  to  make  the  tax  credit 
available  for  substantial  volumes  of  gas 
which  never  qualified  for  the  tax  credit 
previously.  There  is  evidence  that  the 
amount  of  land  qualifying  for  tight 
formation  designation  would  increase 
greatly  if  the  geometric  mean 
methodology  was  used  to  determine 
average  permeability.**  Therefore,  the 
Commission  will  not  change  its  current 
arithmetic  averaging  methodology;  nor 
will  the  Commission  adopt  the 
geometric  mean  or  median  methodology 
or  permit  the  state  agencies  to  choose  a 
methodology. 

The  commenters  supporting  the 
median  or  geometric  mean  assert  that 
the  distribution  of  permeabilities  in 
nature  is  usually  "lognormally" 
distributed,  rather  than  normally 
distributed.  This  means  that  a  relatively 
small  portion  of  a  formation  may  have 
significantly  higher  permeability  than 
the  remainder  of  the  formation.  As  a 
result,  a  few  wells  in  an  area  for  which  a 
tight  formation  designation  is  sought 
may  have  significantly  higher  flow  rates 
than  most  other  wells  in  the  area.  The 
commenters  assert  that  the  median  or 
geometric  mean  is  a  much  better 
indicator  of  the  expected  permeabihty 
or  flow  rate  value  of  a  well  randomly 
drilled  within  the  formation,  smce  the 
arithmetic  average  gives  greater  weight 
to  the  few  wells  with  high  flow  rates 
than  the  median  or  geometric  mean 
methods  and  thus  often  causes  the 
overall  average  to  be  higher. 

The  Commission  agrees  that 
permeabilities  in  tight  formations  are 
generally  not  normally  distributed  [i.e., 
more  wells  exhibit  low  permeabilities 
than  high  permeability  characteristics). 
This  can  cause  the  median  and 
geometric  mean  to  be  significantly  less 
than  the  arithmetic  mean  for  the  same 


*'  See  BLM  Comment*  on  Geometric  vs 
Arithmetic  Mean  for  Designating  Tight  Formation 
Areas  at  page  1  and  the  attached  Comparison  of 
Permeabihty  Value*  Using  Arithmetic  Average  and 
Geometric  Mean. 
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data  sample.  The  comments  in  support 
of  the  median  or  geometric  mean  are 
directed  to  the  expected  value  of  a 
single  well  to  be  randomly  drilled  in  the 
formation.  However,  the  Commission's 
concern  is  estimating  an  expected 
average  permeability  for  the 
recommended  formation,  or  portion 
thereof. 

The  Commission  stated  in  Order  No. 
99  that  portions  of  formations  that  do 
not  meet  the  tight  formation  guidelines 
should  not  be  included  in  jurisdictional 
agency  recommendations  (now 
determinations  under  section  503  of  the 
NGPA).  Since  the  permeability  of  a 
formation  is  not  likely  to  be  uniformly 
distributed  throughout  a  recommended 
area  and  since  the  high  permeability 
wells  will  usually  exhibit  permeability 
values  that  are  significantly  higher  than 
the  guidelines  allow,  the  Commission 
believes  that  use  of  the  arithmetic 
average  insures  that  log-normally 
distributed  data  does  not  hide  the 
presence  of  a  portion  of  the 
recommended  area  which  clearly  does 
not  meet  the  guidelines  for  tight 
formation  designation  (i.e.,  a  "sweet    • 
spot").  Using  the  median  or  geometric 
mean  does  not  offer  the  same  safeguard 
against  the  inclusion  of  a  "sweet  spot." 

Finally,  the  Commission  rejects  the 
contention  by  various  commenters  ^* 
that  the  Commission  lacks  authority 
under  NGPA  section  503  to  require  use 
of  the  averaging  methodology.  As 
discussed  by  Hunt.  Shell,  and  Enserch, 
section  503(b)  of  the  NGPA 
circumscribes  the  Commission's! 
authority  to  review  jurisdictional  agency 
determinations  concerning  whether 
particular  formations  qualify  as  tight 
formations  by  limiting  the  Commission 
to  considering  whether  there  is 
"substantial  evidence  in  the  record  upon 
which  such  determination  is  made." 
However,  the  Commission  does  have  the 
authority  under  NGA  sections  107(C)(5) 
and  501  to  define  by  rule  what 
constitutes  high-cost  gas.  This  includes 
the  authority  to  establish  generally 
applicable  criteria  which  any  formation 
must  meet  in  order  to  be  designated  a 
tight  formation,  including  the  type  of 
methodology  that  must  be  used  in 
analyzing  permeability  data.  Since  the 
Commission  can  set  the  standard  for 
determining  what  qualifies  as  a  tight 
formation  under  section  501  of  the 
NGPA,  which  no  one  disputes,  it  follows 
that  the  Commission  can  interpret  that 
standard.  Here  the  Commission  is  not 
adjudicating  a  particular  case  and 
determining  whether  the  holding  of  a 


state  agency  that  a  particular  formation 
is  tight  is  supported  by  substantial 
evidence.  Rather,  the  Commission  is 
interpreting  the  generally  applicable 
criteria  for  determining  whether 
formations  are  tight  as  set  forth  in  the 
Commission's  regulations  at  §  271.703. 
This  is  a  matter  within  the  informed 
discretion  of  this  Commission.  It  is  not 
beyond  the  scope  of  the  Commission's 
reviewing  authority  to  interpret  its  own 
regulations. 

In  Travis  Peak — cited  by  a  number  of 
parties — the  Commission  held  "only  that 
we  have  sufficient  authority  under 
section  503  of  the  NGPA  to  remand  this 
matter  to  Texas  for  its  further 
consideration  based  on  the  record 
before  us."  ^^  We  recognize  that  in 
Travis  Peak,  the  Commission  also 
stated. 

While  it  is  true  that  the  Commission  has  in 
the  past  used  an  arithmetic  averaging  method 
to  determine  permeability  and  flow  rates  we 
decline  to  rule,  in  light  of  WilHston  Basin. 
that  jurisdictional  agencies  must  follow  an  - 
arithmetic  averaging  method.  We  believe  thai 
issue  is  best  left  for  determination  in  the  first 
instance  by  the  jurisdictional  agency,  subject 
to  Commission  review  under  the  procedures 
set  forth  in  section  503.  We  will  address  the 
issue  of  methodology,  if  necessary,  at  such 
time  as  agency  determinations  come  before 
the  Commission  in  the  future.  '* 

However,  in  Travis  Peak,  the 
Commission  was  reviewing  a 
determination  by  a  jurisdictional  agency 
that  a  particular  formation  qualified  as  a 
tight  formation.  Thus,  the  NGPA  section 
503  procedures  for  reviewing  individual 
well  category  determinations  applied  in 
that  case.  Here,  however,  the 
Commission  has,  in  a  general 
rulemaking  proceeding  not  involving  any 
particular  jurisdictional  agency 
determination  or  tight  formation, 
requested  comment  from  all  interested 
parties  concerning  the  appropriate 
averaging  methodology  to  determine 
permeability.  Thus,  the  sole  issue  here  is 
what  generally  applicable  criteria 
should  be  used  in  determining  whether 
any  formation  is  tight.  For  the  reasons 
discussed  above,  the  Commission 
believes  that  it  does  have  authority 
under  NGPA  section  501  to  decide  in  a 
rulemaking  proceeding  issues 
concerning  the  generally  applicable 
criteria  which  all  formations  must  meet 
in  order  to  be  found  by  a  jurisdictional 
agency  to  be  tight.  Indeed,  in  Williston 
Basin,  the  court's  decision  left 
undisturbed  the  criteria  promulgated  by 
Order  No.  99  for  determining  what 
constitutes  a  "tight  formation".  The 
Commission  has  above  discussed  the 


reasons  why,  based  on  the  record 
developed  in  this  proceeding,  it  believes 
that  the  arithmetic  averaging  method  is 
the  only  appropriate  method  for 
determining  permeability. 

The  Commission  does  recognize, 
however,  that  the  Travis  Peak 
proceedings  have  been  particularly 
lengthy  and  troublesome.  Therefore,  the 
Commission  affirms  here  that  it  is  not 
making  a  determination  on  the  specific 
method  to  apply  to  determine  the 
average  permeability  in  the  Travis  Peak 
ease  in  this  proceeding,  but  will  permit 
parties  to  raise  the  issue  whether  there 
are  special  circumstances  in  that  case 
that  warrant  not  applying  the 
interpretation  here  adopted,  after  notice 
and  comment,  to  that  case.  In  remanding 
the  Travis  Peak  tight  formation 
recommendation  to  the  Texas  Railroad 
Commission,  the  Commission  duly 
recognized  the  initial  responsi'ui!ity  of 
the  jurisdictional  agency  to  examine 
permeability  data  in  making  tight 
formation  designations.  Thus,  the 
Commission's  actions  are  consistent 
with  the  court's  decision  in  the  appeal  of 
the  Travis  Peak  orders  '^  which 
affirmed  the  remand  of  the  Travis  Peak 
recommendation. 

E.  Miscellaneous  Issues 

Petroleum  Management  Systems 
recommends  that  the  regulations  be 
revised  to  permit  qualification  of  single 
wells  with  "tight"  production 
characteristics  in  areas  where  other 
wells  producing  from  the  same 
formation  are  not  "tight."  The 
Commission  will  not  adopt  this 
proposal.  The  scheme  of  the  regulations 
is  to  define  and  permit  identification  of 
tight  formations,  not  "tight"  wells 
completed  in  formations  that  are  not 
tight.  If  a  well  is  completed  in  a 
formation  that  is  not  a  tight  formation, 
the  fact  that  its  low  rate  of  production 
may  indicate  a  'tight"  spot  within  the 
formation  does  not  qualify  the  formation 
for  designation  as  a  tight  formation 
under  the  existing  regulations;  and  the 
Commission  is  not  willing  to  redefine 
tight  formation  to  the  extent  that  would 
be  necessitated  by  Petroleum 
Management's  recommendation. 

The  Department  of  Environmental 
Resources,  Commonwealth  of 
Pennsylvania,  objects  to  the  proposal 
that  wells  drilled  prior  to  May  13, 1990. 
be  allowed  to  qualify  for  the  tax  credit. 
The  Department  argues  that  if  a 
producer  drilled  a  well  knowing  there 
was  no  tax  incentive,  there  seems  little 


'♦  These  include  Hunt.  Shell.  Enserch.  and 

Apache. 


"  Travis  Peak.  41  FERC  at  61.580 
"  Travis  Peak.  41  FERC  at  61.580. 


"  Enserch  Exploration,  Inc.,  as  Managing 
General  Partner  of  EP  Operating  Company,  v. 
FERC.  887  F.2d  81  (5th  Cir.  19891 
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reason  to  provide  it  after  the  fact.  The 
Commission's  regulations  address  the 
qualification  of  formations  as  tight,  not 
whether  gas  from  a  particular  well 
qualifies  for  the  tax  credit.  Questions 
about  whether  gas  from  a  particular  well 
qualifies  for  the  tax  credit  are  matters 
fi^T  the  Internal  Revenue  Service. 

F.  Reviewing  Determinations  by 
Jurisdictional  Agencies 

The  State  of  Oklahoma  asserts  that 
the  tax  credit  has  been  extremely 
successful  in  stimulating  the 
development  and  production  of  coalbed 
methane  gas.  which  is  entitled  to  an 
innation-adjusted  tax  credit  that  is 
greater  than  the  tax  credit  for  tight 
formation  gas.  However.  Oklahoma, 
which  has  no  coalbed  methane,  states 
that  its  producers  cannot  effectively 
compete  with  the  large  quantities  of 
coalbed  mettiane  gas  from  other  states. 
Oklahoma  recognizes  that  the  only  way 
it  will  be  able  to  compete  in  this  arena  is 
to  develop  its  potential  for  producing 
tight  formation  gas,  which  is  also 
eligible  for  a  tax  credit.  Accordingly, 
Oklahoma  commends  the  Commission 
for  the  proposed  amendments  to 
facilitate  more  tight  formation 
designations  and  requests  the 
Commission  to  rely  on  the  technical 
evaluations  of  its  jurisdictional  agency, 
the  Oklahoma  Corporation  Commission, 
in  making  of  these  determinations. 

The  Commission  has,  and  will 
continue  to,  rely  on  the  technical 
expertise  of  the  jurisdictional  agencies. 
However,  the  Commission's  statutory 
duties  are  to  review  the  determinations 
for  substantial  evidence  in  the  record. 
Therefore,  the  Commission  will  continue 
to  review  tight  formation  designations 
by  jurisdictional  agencies  under  the 
same  standards  it  now  uses. 

G.  Determinations  after  December  31, 
1992 

The  IPAA  notes  that  the  Commission 
stated  in  Order  N'o.  523  that  it  wo'jJd 
continue  to  process  well  determination 
requests  only  until  December  31.  1992,^^ 
and  that  the  tax  credit  is  now  available 
to  gas  from  wells  spudded  by  that  date 
in  tight  formations.  However,  because 
determination  requests  are  not  usually 
filed  until  after  a  well  is  drilled,  the 
IPAA  requests  the  Commission  to 
extend  the  date  it  will  process 
determination  requests  until  at  least 
December  31,  1993. 

In  Order  No.  523.  the  Commission 
recognized  its  duty  to  continue 
processing  requests  for  well  category 


determinations,  including  tight 
formation  designations,  to  allow 
producers  to  obtain  tax  credits,  even  if 
the  determinations  no  longer  affected 
the  price  of  the  gas.  The  Commission 
stated  its  intention  to  continue 
processing  such  requests  until  January  1, 
1993,  after  which  tax  credits  for  newly 
spudded  wells  will  no  longer  be 
available.  The  Senate  Report  on  the  1989 
Wellhead  Decontrol  Act,"  which 
repeals  section  503  of  the  NGPA,  states 
in  part,  "The  Committee  intends  the 
usual  'savings  clause'  interpretations, 
such  as  those  in  1  U.S.C.  109,  to  be 
applied  to  this  legislation.  *  *  *  The 
Committee  intends  that  any  incomplete 
section  503  procedures  continue  to  be 
carried  out  by  the  state  agencies  and  the 
FERC,  so  that  the  necessary 
determination  can  be  made  as  to  sales 
of  gas  delivered  before  contract 
expiration  and  decontrol."  Similarly,  the 
House  Report  on  the  1989  Wellhead 
Decontrol  Act  states,  "the  gradual 
expiration  of  controls  after  enactment 
and  before  January  1, 1993,  and  their 
complete  expiration  on  and  after  that 
date,  will  not  affect  civil  or  criminal 
proceedings  pending  at  the  time  of 
decontrol,  nor  any  action  or  proceeding 
based  on  pre-decontrol  acts  or 
conduct."  *°  Therefore,  Congress  did  not 
intend  that  repeal  of  NGPA  Title  I  and 
section  503,  would  terminate  the 
authority  of  the  Coirmiission  to  process 
tight  formation  applications  filed  with 
the  jurisdictional  agencies  on  or  before 
December  31. 1992. 

The  Commission  will  continue  to 
process  notices  of  determination  which 
are  filed  with  the  jurisdictional  agencies 
by  December  31, 1992,  and  received  by 
the  Commission  by  June  30, 1993.*' 

\\\  Adrrinistrative  Findings 

A.  Regulatory  Flexibility  Act  Statement 

The  Regulatory  Flexibility  Act 
(RFA)  **  requires  the  Commission  to 
describe  the  impact  that  a  proposed  rule 
would  have  on  small  entities  or  to 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.** 


"  Order  Implementing  the  Natxiral  Gas  V,  elihead 
Decontrol  Act  of  1989.  55  FR  17425  (Apr.  25.  1990),  111 
FTRC  Stats,  4  Regs.  \  30.887  81  p.  31.760  (1990). 


"■  S  Kept.  No.  39.  lOlst  Cong.,  l»t  Sess.  (1989). 

"  H.  Rept.  No.  29,  lOlst  Cong.,  l»t  Sess.  (1989). 

* '  The  Commission  notes  that  complete 
applications  may  not  be  able  to  be  filed  by 
December  31. 1992,  since  a  well  completion  report 
may  not  be  available.  In  those  cases,  the 
jurisdictional  agencies  have  the  discretion  to  assign 
a  filing  dute  to  an  application  that  is  substantially 
complete  and  specify  e  date  when  a  complete 
application  nrjst  be  filed 

"  5  us.c.  8cn-i:  (i98e), 

*'  The  Ac\  defines  a  "small  entity"  as  a  small 
business,  a  small  not  for-profit  enterpnse.  or  a  small 
government  )iirisdiction  5  U.SC.  601(b)  (1988).  A 
small  business'  m  defined  by  reference  to  section  3 


The  Commission  is  not  required  to  make 
an  analysis  if  a  proposed  or  final  rule 
will  not  have  such  an  impact.** 

In  general,  the  economic  impact  of  a 
final  rule  is  not  "significant"  within  the 
meaning  of  the  RFA  if  the  impact  on 
small  entities  is  expected  to  be 
beneficial.**  The  final  rule  will  enable 
certain  natural  gas  producers  that  may 
qualify  as  small  entities  to  qualify  for 
tax  credits.  The  Commission  believes 
this  impact  is  beneficial  and,  therefore, 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.*" 

B.  Environmental  Review 

The  Commission  is  not  preparing  an 
environmental  assessment  or 
environmental  impact  statement  in  this 
proceeding  because  the  amendments  in 
the  final  rule  do  not  substantially 
change  the  effect  of  the  regulations 
being  amended.  The  amendments 
provide  procedures  for  carrying  out  the 
intent  of  Congress  in  remstating  the  tax 
credit  for  gas  produced  from  new  wells 
in  tight  formations,  but  would  have  no 
significant  effect  on  the  human 
environment.*'' 

C.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (0MB)  regulations  require 
OMB  to  approve  certain  information 
collection  requirements  imposed  by 
agency  rule.**  In  order  No.  523,  supra, 
the  Commission  stated  that  it  would 
continue  to  process  applications  for  well 
category  determinations  through 
December  31, 1992,  so  that  producers 
could  qualify  for  tax  credits.  The  final 
rule  in  the  proceeding  indicates  that 
applications  filed  widi  the  jurisdictional 
agencies  by  December  31, 1992,  will  be 
processed.  However,  the  amendments  to 
the  Commission's  regulations  adopted  in 
this  final  rule  will  not  increase  the 
regulatory  burden  on  producers  seeking 
to  qualify  tight  formations  so  that  gas 
produced  from  such  formations  will  be 
eligible  for  the  tax  credit.  The  form  used 
by  producers  seeking  to  qualify  such 


of  the  Small  Business  Act  as  en  enterprise  "which  i* 
independently  owned  and  operated  and  which  is 
not  dominant  in  its  field  of  operation."  IS  U.S,C. 
0.32(a)  (1988). 

"  5  U.S.C  605(b)  (1988). 

*•  MidTex  Electric  Cooperative.  Inc.  v.  FERC. 
773  ?2A  327.  340-43  (DC.  Clr.  1985). 

••  5  U.S.C.  605(n)  (1988). 

*'  Section  380.4(a)(2)(ii)  of  the  Commission's 
regulations  categorically  exempt  from 
environmental  review  Commission  proposals  for 
promulgation  of  rules  that  are  clarifying,  corrective, 
or  procedural,  or  thai  do  not  substantially  change 
the  effect  of  the  regulation  being  amended.  See  also, 
I  380^a)  for  the  defmition  of  "categorical 
exclusion." 
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f  -T-idtiuns  ;FERC-568)  has  already  been 
re .  >:wed  by  0MB  and  assigned  Control 
No,  19C2-0U2.  The  Com.-nission. 
however,  is  notifying  0MB  of  its  action 
m  the  final  rule. 

V.  Effective  Date 

This  final  rule  is  effective  May  15. 

1991. 

Lis;  of  Subjects  in  U.  CFR  P.!"  271 

Natural  gas.  Price  Controls. 

In  consideration  of  the  foregoing,  the 
Commission  amends  part  271.  chapter  I. 
1  '.p  18  Cod  '  of  Federal  Regulations,  as 

se:  for:.^.  be.jw. 

By  the  Commission. 
Lois  n  Cash'^li, 


PART  271— CEILING  PR.CE3 

1    i  r.e  dut.nuntj  c.idiion  for  part  271  is 
revised  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w.  42  U.S.C. 
7101-7352:  E.0. 12009.  3  CFR  1978  Comp..  p. 
142: 15  U.S.C.  3301-3432. 

2.  In  §  271.703.  paragraph  {c){2)(i)(B)  is 
revised  to  read  as  follows: 

§271.703    Tight  formations. 


(c)  •   •   • 
(2)  •   •   • 

(i)  •   •  * 

(B)  The  stabilized  production  rate, 
against  atmospheric  pressure,  of  wells 
(other  than  horizontally  drilled  wells) 
completed  in  the  formation,  without 
stimulation,  is  not  expected  to  exceed 
the  production  rate  determined  in 
accordance  with  the  followiog  table; 


If  the  average  depth  to  the  top  o< 
the  formation  (in  feat) 


H  the  average  depth  to  the  top  of 
the  formation  fm  feet) 

The  maximum 

aiiowabte 

production  rale 

(in  thousand 

cul>ic  feet  per 

day)  may  not 

exceed 

Exceeds 

But  does  no\ 
exceed 

0 

1.000 

44 

1.000 

1.500 

51 

1,500 

2.000 

59 

2.000 _. 

2,500 

68 

?.SO0       

3.000 

79 

3.000 

3.500 

91 

3  500 

4.000 

105 

i  CXX3 

4.S00 

122 

1500 _r 

5.000 

141 

5  000 

S.S00 

163 

5  500 

6.000 
6.500 

188 

6.000 

217 

6500 

7.000 

251 

7  000 

7300 
6.000 

290 

7.500 

336 

ftOOO      

8.500 

388 

8  500 „ 

9.000 

9.500 
10.000 

449 

9  000        _ 

519 

9,500 

600 

10,000 

10.500 

693 

10.500 _... 

11.000 

802 

11.000 

11,500 

927 

11.500 

12,000 

1.071 

Exceeds 


But  does  not 
exceed 


The  maximum 

aHowabie 

production  rate 

(in  thousand 

cubic  feet  per 

day)  may  not 

exceed 


12,000 12,500 

12,500 13,000 

13.000 .     13.500 

13.500 _... 14.000 

14.000...._ 14,500 

14,500+ 


1.238 
1.432 
1,655 
1.913 
2,212 
2.55" 


This  appendix  will  not  be  published  in  the 
Code  of  Federal  Regulations. 

Appendix 

Intervcnors  in  March  20  NOPR 

1.  TEX  CON  Oil  and  Gas  Company 

2.  Petroleum  Management  Systems 

3.  Mission  Oil  Corporation 

4.  Dept.  of  Environmental  Resources. 
Pennsylvania 

5.  Chevron  USA.  Inc. 

6.  Mid  Louisiana  Gas  Company, 
Wintershall  Energy,  and  Associated  Gas 
Resources,  Inc 

7.  Union  Pacific  Resources  Company 

8.  Shell  Western  E&P  Inc. 

9.  Independent  Petroleum  Association  of 
America 

10.  Amoco  Corporation 

11.  Louisiana  Land  and  Elxploralion 
Company 

12.  ARCO  Oil  and  Gas  Company 

13.  Anderman/Smith  Operating  Company 

14.  Enron  Oil  &  Gas  Company 

15.  Sonat  Exploration  Company 

16.  Bass  Enterprises  Production  Company 
etal. 

17.  GHK  Company 

18.  Apache  Corporation 

19.  Bataa  Oil.  Inc. 

20.  State  of  Oklahoma 

21.  Railroad  Commission  of  Texas 

22.  State  of  Kansas 

23.  State  of  Wyoming 

24.  Edge  Petroleum  Corporation 

Intervenors  Re:  February  6  Request 

1.  Kansas  Corporation  Commission 

2.  Albuquerque  District  Office.  BLM 

3.  Shell  Western  E&P  Inc. 

4.  Hunt  Oil  Company 

5.  Dept.  of  Environmental  Conservation, 
New  York 

6.  Conoco  Inc. 

7.  Oklahoma  Corporation  Commission 

8.  ChevTon  U.S.A.  Inc. 

9.  Mobil  Natural  Gas  Inc. 

10.  S.A.  Holditch  &  Associates.  Inc. 

11.  Oklahoma  Secretary  of  Energy,  Charies 
Nesbitt 

12.  Texas  Eastern  Transmission 
Corporation 

13.  Amoco  Production  Company 

14.  Southern  California  Gas  Company 

15.  Enron  Oil  &  Gas  Company 

16.  The  Apache  Group 

17.  Enserch  Exploration.  Inc. 

18.  Bass  Enterprises  Production  Co,  Parker 
&  Parsley  Petroleum  Company,  and  Samson 
Research  Oimpany 


19  Wexpro  CijmvH".\ 

20.  Oil  and  (".ds  r:orser.  a';!.n  Commission. 
Colorado 

21.  Wyommg  State  Office.  BLM 

22.  Energy.  Minerals  and  \a'j,-d   Resources 
Department  New  Mexico 

23.  Railroad  Commission  of  Texas 

[FR  Doc.  92-8883  Filed  4-14-92:  8  45  am| 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
^9  CFR  Part  4 
(T  D  92-401 

Vessels  in  Foreign  and  Domest;c 

T-ades 

agency:  U.S.  Customs  Service, 
Df  rartment  of  the  Treasury. 

action:  Final  rule. 

s  jMWARv:  This  document  amends  the 
Customs  Regulations  to  include 
Luxembourg  in  the  lists  of  nations  which 
permit  vessels  of  the  United  States  to 
transport  certain  articles  specified  in 
section  27,  Merchant  Marine  Act  of  1920. 
as  amended,  between  their  ports.  This 
amendment  will  provide  reciprocal 
privileges  for  vessels  of  Luxembourg 
registry. 

Customs  has  been  furnished  with 
satisfactory  evidence  that  Luxembourg 
places  no  restrictions  on  the 
transportation  of  certain  specified 
articles  by  vessels  of  the  U.S.  between 
Dorts  in  that  country. 
EfFECTiVE  DATES:  The  reciprocal 
.  privileges  for  vessels  registered  in 
Luxembourg  became  effective  on 
January  1, 1991.  the  date  when  the 
Luxembourg  shipping  register  became 
operative,  TTiis  amendment  is  effective 
April  15, 1992. 
FOR  FURTHER  INFORMATION  CONTACT; 

Monika  L.  Rice.  Carrier  Rulings  Branch 

SUPPLEMENTARY  INFORMATION; 

Fiac.Kgrouiid 

Section  27,  Merchant  Marine  Act  of 
1920,  as  amended  (46  U.S.C.  App.  883). 
provides  generally  that  no  merchandise 
shall  be  transported  by  water,  or  by 
land  and  water,  between  points  in  the 
United  States  except  in  vessels  built  in 
and  documented  under  the  laws  of  the 
United  States  and  owned  b>  U.S. 
citizens.  However,  the  6th  proviso  of  the 
Act.  as  amended,  provides,  upon  a 
finding  by  the  Secretary  of  the  Treasury. 
pursuant  to  information  obtained  and 
furnished  by  the  Secretary  of  State,  that 
if  a  foreign  nation  dof»s  n^t  restrict  the 
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transportation  of  certain  artirles 
between  its  ports  by  vessels  of  the 
United  States,  reciprocal  privileges  will 
be  accorded  to  vessels  of  the  nation. 
and  the  prohibition  against  the 
transportation  of  those  articles  between 
points  in  the  U.S.  will  not  apply  to  its 
vessels. 

In  accordance  with  the  Act,  the 
Customs  Service  has  listed  in 
§  4.93(b)(1)  of  the  Customs  Regulations 
(19  CFR  4.93(b)(1))  those  nations  found 
to  extend  reciprocal  privileges  to  vessels 
of  the  United  States  for  the 
transportation  of  empty  cargo  vans, 
empty  lift  vans,  and  empty  shipping 
tanks.  Those  nations  found  to  grant 
reciprocal  privileges  to  vessels  of  the 
United  States  for  the  transportation  of 
equipment  for  use  with  cargo  vans,  lift 
vans,  and  shipping  tanks;  empty  barges 
specifically  designed  for  carriage  aboard 
a  vessel;  empty  instruments  of 
international  traffic;  and  certain 
stevedoring  equipment  and  material,  are 
listed  in  §  4.93(b)(2)  of  the  Customs 
Regulations  (19  CFR  4.93(b)(2)). 

By  letter  dated  May  29,  1991,  from  the 
Embassy  of  Luxembourg,  the 
Department  of  State  advised  that 
Luxembourg  places  no  restrictions  on 
the  transportation  of  the  articles  listed 
in  the  Act  by  vessels  of  the  United 
States  between  ports  in  Luxembourg. 

The  authority  to  amend  this  section  of 
the  Customs  Regulations  has  been 
delegated  to  the  Chief,  Regulations  and 
Disclosure  Law  Branch. 

Finding 

On  the  basis  of  the  information 
received  from  the  Department  of  State, 
Luxembourg  places  no  restrictions  on 
the  transportation  of  the  articles 
specified  in  section  27  of  the  Merchant 
Marine  Act  of  1920,  as  amended  (46 
U.S.C.  App.  883),  by  vessels  of  the 
United  States.  Therefore,  appropriate 
reciprocal  privileges  are  accorded  to 
vessels  of  Luxembourg  registry  as  of 
January  1, 1991. 

Inapplicability  of  Public  Notice  and 
'ic!d:,ed  Effective  Date  Requirements 

Because  this  amendment  merely 
implements  a  statutory  requirement  and 
involves  a  matter  in  which  the  public  is 
not  particularly  interested,  pursuant  to  5 
U.S.C.  553(b)(3)(B).  notice  and  public 
procedure  thereon  are  unnecessary. 
Further,  for  the  same  reasons,  good 
cause  exists  for  dispensing  with  a 
delayed  effective  date  under  5  U.S.C. 
553fd)(l). 

Inapplicabi'ii^  of  the  Regulatory 
Flexibility  .\ct 

This  document  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 


Act  5  use.  601  et.  seq.  That  Act  does 
not  apply  to  any  regulation  such  as  this 
for  which  a  notice  of  proposed 
rulemaking  is  not  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
551,  et.  seq.)  or  any  other  statute. 

Executive  Order  12291 

This  amendment  does  not  meet  the 
criteria  for  a  major  rule  as  defined  in 
E.O.  12291.  Accordingly,  a  regulatory 
impact  analysis  is  not  required. 

Drafting  information 

The  principal  author  of  this  document 
was  Joseph  W.  Clark,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service;  however,  personnel  from  other 
offices  of  the  Customs  Service 
participated  in  its  development. 

List  of  Subjerfs  m  13  CFR  P.'.r!  4 

Cargo  vessels.  Coastwise  trade. 
Customs  duties  and  inspection, 
Maritime  carriers,  Vessels. 

Anif  ndment  to  thr>  Custom -5  Regulations 

To  reflect  the  reciprocal  privileges 
granted  to  vessels  registered  in 
Luxembourg,  part  4.  Customs 
Regulations  (19  CFR  part  4),  is  amended 

as  follows: 

FART  4— VESSELS  iN  FOHEIGN  AnD 
DOMESTIC  TRADES 

1.  The  authority  for  part  4  continues  to 
read  in  part  as  follows: 

Authority  5  U.S.C.  301, 19  U.S.C.  66. 1624.  46 
U.S.C.  App.  3;  •   •   • 
***** 

Section  4.93  also  issued  under  19 
U.S.C.  1322(a).  46  U.S.C.  App.  883;  *  *   * 

§4.93    lA.Tended] 

2.  Sections  4.93(b)  (1)  and  (2)  are 
amended  by  adding  "Luxembourg" 
alphabetically  in  the  lists  of  countries 
under  those  paragraphs. 

Dated:  April  9. 1992. 

Kathryn  C.  Peterson, 

Chief,  Regulations  and  Disclosure  Law 
Branch. 

[PR  Doc.  92-8589  Filed  4-14-92;  8:45  am) 
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l.'itenal  Revenue  Seivice 
26  CFR  Part  1 

[T  D    S41C1 

R.N  1S-1&-AM20 

Allocation  and  Apportionment  of 
Interest  Expense 

agency:  Internal  Revenue  Service, 
Treasury. 


ACTION:  Final  regulations. 


St  mmary:  This  document  contains  final 
l..^„;..^  Tax  Regulations  relating  to  the 
allocation  and  apportionment  of  interest 
expense  for  purposes  of  computing 
taxable  income  from  sources  within  and 
without  the  United  States.  The  final 
regulations  require  that,  in  certain 
circumstances,  third  party  interest 
expense  of  an  affiliated  group  of 
corporations  be  allocated  directly  to 
foreign  source  income.  These  final 
regulations  implement  section  864(e)  of 
the  Internal  Revenue  Code  of  1986. 

EFFECTIVE  DATE:  These  regulations  are 
effective  for  and  apply  to  taxable  years 
beginning  after  December  31, 1991. 
However,  at  the  choice  of  the  taxpayer, 
these  regulations  may  be  applied  to 
taxable  years  beginning  after  December 
31, 1987. 

FOR  FURTHER  INFORMATION  COM  ACT: 

Judith  Cavell  of  the  Office  of  Associate 
Chief  Counsel  (International),  within  the 
Office  of  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW..  Washington.  DC  20224. 
Attention:  CQCORP:T:R  (INTL-0952-86) 
(202-566-6442.  m'         "  '-ee  call). 

SUPPlfMENTARY  INf  0RW.AT1OM: 
Background 

Proposed  regulations  which  would 
have  implemented  section  864(e)  of  the 
Internal  Revenue  Code  of  1986  were 
published  in  the  Federal  Register  at  52 
FR  34580  on  September  11. 1987.  Those 
proposed  regulations  were  withdrawn 
and  replaced  by  temporary  regulations 
and  a  notice  of  proposed  rulemaking  by 
cross-reference  to  temporary  regulations 
published  on  September  14, 1988,  in  the 
Federal  Register  at  53  FR  35525  and  53 
FR  35467,  respectively. 

On  March  12. 1991.  the  Federal 
Register  published  proposed  regulation 
S  1.861-10(e)  withdrawing  and  replacing 
the  earlier  regulation  §  1.861 -10(e) 
proposed  by  cross-reference,  but  not 
withdrawing  and  replacing  the 
corresponding  temporary  regulation 
§  1.861-10T(e).  Written  comments 
responding  to  this  latest  notice  were 
received,  and  a  public  hearing  was  held 
on  June  21, 1991.  The  Treasury 
Department  hereby  issues  final 
regulation  §  1.861-10(e).  which 
incorporates,  where  appropriate, 
comments  concerning  the  proposed 
regulations. 

Explanation  of  Provisions 

A.  Summary  of  Regulation 

Section  1.861-10(e)  provides  generally 
that  a  U.S.  affiliated  group  ("U.S. 
group")  which  has  both  excess  loans  to 
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related  controlled  foreign  corporations 
("excess  related  group  indebtedness") 
and  excess  borrowing  by  the  U.S.  group 
from  unrelated  parties  {"excess  U.S. 
shareholder  indebtedness")  in  the  same 
taxable  year  must  allocate  directly  to 
foreign  source  income  an  amount  of 
interest  expense  equal  to  the  amount  of 
interest  income  received  by  the  U.S. 
group  with  respect  to  excess  related 
group  indebtedness  (or.  if  smaller,  an 
amount  of  related  group  indebtedness 
equal  to  the  amount  of  excess  of  U.S. 
shareholder  indebtedness). 

Section  l.e61-10{e)  employs  a  three- 
step  process.  In  Step  One.  a  U.S.  group 
determines  the  amount  of  excess  related 
group  indebtedness  (if  any)  for  the 
current  year  by  comparing  its  actual 
related  group  indebtedness  for  the  year 
to  the  amount  of  allowable  related  group 
indebtedness  for  the  year.  The  amount 
of  allowable  related  group  indebtedness 
is  determined  by  multiplying  the 
aggregate  asset  value  of  all  related 
controlled  foreign  corporations  (the 
"related  CFC  group")  by  the  foreign 
base  period  ratio  for  the  year.  The 
foreign  base  period  ratio  for  any  taxable 
year  is  the  average  of  the  ratios  of 
related  group  indebtedness  to  related 
CFC  group  assets  for  each  of  the  five 
immediately  preceding  years. 

In  Step  Two.  the  U.S.  group 
determines  the  amount  of  excess  of  U.S. 
shareholder  indebtedness  (if  any)  for  the 
current  year  by  comparing  its  actual 
U.S.  shareholder  indebtedness  for  the 
year  to  the  amount  of  allowable  U.S. 
shareholder  indebtedness  for  the  year. 
The  amount  of  allowable  U.S. 
shareholder  indebtedness  is  determined 
by  multiplying  the  aggregate  asset  value 
of  the  U.S.  group  by  the  U.S.  base  period 
ratio  for  the  year.  The  U.S.  base  period 
ratio  for  any  taxable  year  is  the  average 
of  the  ratios  of  U.S.  shareholder 
indebtedness  to  U.S.  group  assets  for 
each  of  the  five  immediately  preceding 
years. 

In  Step  Three,  the  U.S.  group 
compares  the  Step  One  amount  of 
excess  related  group  indebtedness  and 
the  Step  Two  amount  of  excess  U.S. 
shareholder  indebtedness.  The  amount 
of  "allocable  related  group 
indebtedness"  is  the  smaller  of  the  two 
amounts.  Intepest  expense,  in  an  amount 
equal  to  the  amount  of  interest  income 
received  by  the  U.S.  group  on  allocable 
related  group  indebtedness,  must  be 
allocated  directly  to  foreign  source 
income  of  the  U.S.  group.  This  interest 
expense  is  allocated  to  separate 
limitation  categories  for  purposes  of 
section  904(d)  in  proportion  to  the 
amounts  of  related  group  indebtedness 
held  by  the  U.S.  group  rn  each  category. 


Several  safe  harbor  rules  and  other 
special  rules  are  provided.  In  addition. 
§  1.861-10(e)(9)  provides  rules  for  the 
application  of  §  1.861-10{e)  by  start-up 
companies  and  in  the  context  of 
corporate  acquisitions,  dispositions  and 
section  355  distributions. 

B.  Significant  Comments  and  Revisions 

Under  §  1.861-10  (e)(2)(v)(A)  and 
(e)(3)(v)(A).  the  foreign  and  U.S.  base 
periods  for  any  taxable  year  consist  of 
the  five  immediately  preceding  taxable 
years.  Under  §  1.861-10  (e)(2)(v)(B)  and 
(e)(3)(v)(B).  U.S.  group  may  choose,  as 
its  initial  base  years,  the  five  years 
consisting  of  the  1982  taxable  year 
through  the  1986  taxable  year.  Under 
§  1.861-10  (e)(2)(v)(C)  and  {e)(3)(v)(C).  a 
taxpayer  that  chooses  to  apply  S  1-861- 
10(e)  only  with  respect  to  taxable  years 
beginning  after  December  31. 1991  and 
that  does  not  choose  the  initial  base 
years  described  in  5  1.861-10  (e)(2)(v)(B) 
and  (e)(3)(v)(B)  may  not  include  the 
taxable  year  immediately  preceding  the 
first  effective  taxable  year  within  any 
base  period.  Section  1.861-10  (e)(2)(v)(D) 
and  (e)(3)(v)(D)  clarify  that  the  same 
initial  base  years  must  be  chosen  for  the 
foreign  base  period  ratio  and  the  U.S. 
base  period  ratio,  and  §  1.861-10 
(e)(2)(iv)  and  (e)(3)(iv)  have  been 
revised  to  clarify  that  the  110  percent 
limitations  imposed  by  those  sections  do 
not  apply  with  respect  to  each  of  the 
five  initial  base  years. 

Several  commenters  suggested  that 
the  foreign  and  U.S.  base  period  ratios 
be  calculated  on  a  "weighted  average" 
basis.  Under  this  method,  the  sum  of  the 
amounts  of  related  group  indebtedness 
or  U.S.  shareholder  indebtedness  for 
each  of  the  five  base  years  would  be 
divided  by  the  sum  of  the  aggregate 
values  of  related  CFC  group  assets  or 
U.S.  group  assets,  respectively,  for  each 
of  the  five  base  years.  This  method 
would  effectively  give  greater  weight  to 
years  in  which  asset  values  are 
relatively  large.  The  suggested  method 
might  thus  be  viewed  as  beneficial  for 
some  taxpayers  with  growing  domestic 
and  foreign  operations,  since  it  would 
give  greater  weight  to  more  recent  years. 
However,  it  could  also  penalize  some 
taxpayers  whose  domestic  or  foreign 
operations  are  decreasing  in  size  by 
giving  less  weight  to  more  recent  years. 
The  method  of  S  1.861-10  (e)(2)(iv)  and 
(e)(3)(iv)  gives  equal  weight  to  each 
base  year  and  thus  results  in  a  more 
accurate  approximation  of  the  average 
level  of  each  indebtedness-to-asset  ratio 
during  the  base  period. 

Several  commenters  suggested  that 
direct  allocation  of  interest  expense  be 
required  only  when  a  taxpayer's  actual 
amounts  of  related  group  indebtedness 


and  U.S.  shareholder  indi-bteriness  vai^y 
from  its  amounts  of  allowable  re'ated 
group  indebtedness  ard  aliowahlp  US. 
shareholder  indebtedness,  respectively, 
by  a  specified  pt-.-xentage  [e.g..  by  10 
percent).  The  commenters  noted  in 
particular  that  excha.ngp  rate  fluctuation 
may  cause  uncontrollable  fluctuations  in 
either  or  both  of  the  two  indebtedness- 
to-asset  ratios.  This  suggestion  was  not 
adopted.  The  comioansnn  of  current 
years  amounts  of  .'■elated  group  and  U.S. 
shareholder  indebtedness  to  allowable 
amounts  computed  on  the  basis  of 
average  historical  indebtedness-to-asset 
ratios  (rather  than  absolute  amounts  for 
a  prior  year)  is  intended  to 
accommodate  year-to-year  changes  in 
the  relevant  indebtedness  amounts  for 
other  than  tax  reasons.  In  addition,  the 
translation  rules  provided  in  §  1.861- 
10(e)(8)(i)  should  prevent  any  fluctuation 
in  either  inidebtedness-to-asset  ratio 
that  is  due  solely  to  exchange  rate 
fluctuations,  and  the  provisions  of 
§  1.861 -10(e)(9)  should  accommodate 
fluctuations  caused  by  significant 
corporate  events. 

Section  1.861-10(e)(2){iv)  provides 
that,  for  purposes  of  computing  the 
foreign  base  period  ratio  for  any  taxable 
year,  the  ratio  of  related  group 
indebtedness  to  related  CFC  group 
assets  for  any  base  year  may  not  exceed 
110  percent  of  the  foreign  base  period 
ratio  for  that  base  year.  Section  1.861- 
10(e)(3)(iv)  provides  a  corresponding 
limitation  with  respect  to  the  U.S.  base 
period  ratio.  Several  commenters  stated 
that  limitations  of  110  percent  place 
taxpayers  with  initially  low  foreign  and 
U.S.  base  period  ratios  at  a 
disadvantage,  relative  to  taxpayers  with 
initially  high  base  period  ratios.  These 
commenters  argued  that  a  higher 
percentage  limitation  would  reduce  this 
disadvantage  and  better  accommodate 
non-abusive  transactions.  This 
suggestion  has  not  been  adopted, 
because  the  Service  believes  that  a  110 
percent  limitation  provides  sufficient 
flexibility  for  gradual  adjustments  in  the 
foreign  and  U.S.  base  period  ratios  and 
that  the  rules  of  §  1.861-10  (e)(9) 
sufficiently  accommodate  significant 
corporate  events.  To  reduce  the 
potential  for  disadvantage  of  taxpayers 
with  initially  low  base  period  ratios. 
§  1.861-10  {e)(2)(iv)  and  (e)(3)(iv)  have 
been  amended  to  provide  that  the  110 
percent  limitation  does  not  apply  with 
respect  to  any  base  period  year  for 
which  the  relevant  indebtedness-to- 
asset  ratio  does  not  exceed  0.10. 

A  number  of  commenters  suggested 
that,  for  purposes  of  computing  the 
foreign  base  period  ratio,  the  ratio  of 
related  group  indebtedness  to  related 
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CFC  group  assets  taken  into  account  for 
any  base  year  be  no  less  than  90  percent 
of  the  foreign  base  period  ratio  for  that 
base  year.  A  corresponding  limitation 
was  suggested  with  respect  to  the  U.S. 
base  penod  ratio.  The  commente's 
argued  that  these  additional  iimitations 
were  necessary  to  counterbalance  the 
restrictive  effect  of  the  110  percent 
limitations  imposed  by  §  1.861-10 
(e)(2J(iv)  and  (e)(3l{lv).  This  suggestion 
was  not  adopted.  The  110  percent 
limitations  of  §  1.861-10  (e)(2)(iv)  and 
(e)(3)iiv)  are  necessary  to  prevent 
avoidance  of  §  1.861-10  (e).  As  ant; 
avoidance  ruies,  they  provide  no 
rational.'  for  the  inclusion  of  recipr  jcal 
rules  beneficial  to  the  taxpayer.  In 
addition,  the  Service  believes  that  the 
suggested  90%  limitation  would  have 
effectively  preserved  any  relative 
advantage  new  enjoyed  by  taxpayers 
with  initially  high  foreign  and  U.S.  base 
period  ratios. 

Redundant  "safe  harbor"  language  of 
proposed  §  1.861-10  (e)(21(vii)(B]  and 
(e)(3)(vii)  has  been  eliminated.  In 
response  to  taxpayer  comments,  a  new 
safe  harbor  has  been  added  to  $  1  861- 
10(e)(31(vii)  under  which  a  US.  g:oup  is 
considered  to  have  no  excess  U.S. 
shareholder  indebtedness  in  any  taxable 
year  in  which  its  ratio  of  US. 
shareholder  indebtedness  to  U.S.  group 
assets  does  not  exceed  0.10.  This  new 
safe  harbor  is  intended  to  relieve 
taxpayers  who,  by  virtue  of  having 
historically  low  U.S.  base  penod  ratios, 
may  t.ngger  the  apphcation  of  §  1  861- 
10(e)  with  minima!  fluctuations  in  U.S. 
group  borrowing.  A  suggestion  Lhat  a 
higher  safe  harbor  ratio  be  provided  in 
§  1,361-10  (el(2){vii)(B]  was  not  adopted. 

A  number  of  ccmmenters  argued  that 
the  foreign  base  penod  ratio  used  in 
determining  excess  related  group 
indebttdr.p?s  under  §  1. 661-10  (e)(2)(i) 
for  any  taxable  year  should  be  no  loss 
than  0  10  (the  safe  harbor  ratio  provided 
in  §  1.861-10  (e)(2)(vi))(B)  ).  It  Vv-as 
suggested  that  this  rule  would  avoid 
disparate  treatment  of  taxpayers  with 
foreign  base  period  ratios  slightly  lower 
than  0.10  and  tavpayers  with  foreign 
base  period  ratios  slightly  higher  than 
0.10.  This  suggestion  assumes 
incorrectly,  however,  that  the  saf" 
harbor  of  |  1,861-10  (e)(2)(viij(Bj  is 
intended  to  provide  all  taxpayers  with 
an  exemption  from  direct  allocation  for 
related  group  indebtedness  in  an 
amount  equal  to  10  percent  of  the  vaiue 
of  related  CFC  group  assets  in  fact,  the 
safe  harbor  rule  is  intended  only  to 
relieve  taxpayers  with  relatively  low 
levels  of  related  group  indebtedness 
from  the  computational  burdens  of 
§  1.861-10  (e).  The  Service  beUeves  that 
revised  §  1,861-10  (e)(2)(iv].  under  which 
the  110  percent  limitation  imposed  by 


paragraph  (e)(2](iv)  does  not  apply  with 
respect  to  base  years  in  which  the  ratio 
of  related  group  indfbtednrss  to  related 
CFC  group  assets  does  not  exceed  0.10, 
will  mitigate  any  potential  disparity  in 
the  treatment  of  taxpayers  with  foreign 
dase  penod  ratios  shghtly  higher  and 
slightly  lower,  respectively,  than  0.10. 
The  new  safe  harbor  rule  of  §  1.861-10 
{e)i3)(vii).  and  revised  5  1  861-10 
(e)(3)(iv),  will  operate  m  an  analogous 
manner  with  respect  to  the  ratio  of  U.S. 
shareholder  indebtedness  to  U.S.  group 
assets. 

Several  commenters  recommended 
that  the  aggregate  value  of  U.S.  group 
assets  used  to  compute  allowable  U.S. 
shareholder  indebtedness  under  S  1.861- 
10(e)(3)(iii)(A)  not  be  reduced  by  the 
amount  of  excess  related  group 
indebtedness  for  the  year  (as 
determined  under  Step  One  in  J  1.861- 
10(e)(2)).  This  suggestion  has  not  been 
adopted,  because  this  reduction  is 
necessary  to  effectuate  a  dollar-for- 
dollar  matching  of  disproportionate  U.S. 
shareholder  indebtedness  to  excess 
related  group  indebtedness  under 
§  1.861-10{e)(4). 

In  response  to  taxpayer  comments, 
I  1.881-10(e)(6)  has  been  revised  to 
provide  that  the  aggregate  asset  value  of 
a  related  CFC  for  any  taxable  year  may 
be  determined  by  reference  to  the  asset 
values  reflected  on  a  Form  5471  (or 
attachment  thereto)  filed  for  such 
taxable  year.  Form  5471  asset  values 
must  be  used  consistently,  however,  for 
all  related  CFCs  and  for  all  taxable 
years.  In  addition,  Form  5471  asset 
values  may  be  used  only  if  the  taxable 
year  of  each  related  CFC  begins  with,  or 
no  more  than  one  month  earUer  than, 
the  taxable  year  of  the  U.S.  group. 
Beginning  of  year  asset  values,  whether 
for  a  related  CFC  or  for  the  U.S.  group, 
are  the  same  as  the  corresponding  asset 
values  as  of  the  end  of  the  immediately 
preceding  year. 

Several  commenters  suggested  that  a 
provision  similar  to  the  fixed  stock 
writeoff  method  provided  in  proposed 
regulation  §  1.163(j)-5(e)  be  added  to 
§1.861-10(e)  to  accommodate  the 
acquisition  of  a  related  CFC  or  U.S. 
group  member  by  means  of  a  stock 
acquisition  for  which  a  section  338 
election  is  not  made.  The  commenters 
noted  lhat  a  stock  acquisition  of  this 
type  can  result  in  a  substantial,  non- 
abusive  increase  m  the  relevant 
indebtedncss-to-asspt  ratio  for  a  U.S. 
group  that  values  assets  by  reference  to 
lax  book  value  (rather  than  fair  market 
value).  The  suggested  modification  was 
not  adopted.  However,  the  Service 
intends  to  consider  the  proper  treatment 
of  such  stock  acquisitions  m  the  context 
of  forthcoming  final  regulations  under 
section  864(e)  relating  to  the  allocation 


and  apportionment  of  interest  expense. 

In  response  to  taxpayer  comments. 
9  1.861-10(e)(e)(i)  has  been  added  to 
provide  that  all  amounts  of  related 
group  indebtedness  and  U.S. 
shareholder  indebtedness  and  all 
related  CFC  group  and  U.S.  group  asset 
values  that  are  denominated  in  a 
currency  other  than  U.S.  dollars  are  to 
be  translated  into  dollars  at  an  average 
exchange  rate  for  the  current  taxable 
year.  This  translation  rule  applies  with 
respect  to  indebtedness  amounts  and 
asset  values  for  each  of  the  five  base 
years,  as  well  as  to  amounts  and  values 
for  the  current  year,  and  thus  will 
require  taxpayers  to  redetermine  base 
year  indebtedness  amounts  and  asset 
values  on  an  annual  basis.  Use  of  a 
current  year  exchange  rate  to  translate 
all  non-dollar  amounts  should  prevent 
the  application  of  S  1.861-10(e]  to  any 
taxpayer  solely  by  virtue  of  exchange 
rate  fluctuations. 

Although  proposed  S  1.861-10(e)(8)(i) 
has  been  deleted,  the  Service  will  apply, 
for  purposes  of  S  1.861 -10(e).  the 
definition  of  "indebtedness"  contained 
in  9  1.861-13T(a)(3).  The  Service 
anticipates  that  final  regulations 
forthcoming  under  section  864(e)  will 
incorporate  a  definition  of 
"indebtedness"  similar  to  that  of 
9  1.861-13T(a)(3)  and  spphcable  for  all 
purposes  of  the  regulations  under 
section  864(e). 

Section  9  1.861-10(e)(8)(iii)  has  been 
added  to  clarify  that  indebtedness 
which  qualifies  for  direct  allocation  of 
interest  expense  under  S  1.861-lOT  (b) 
or  (c)  is  excluded  from  related  group 
indebtedness  or  U.S.  shareholder 
indebtedness,  and  the  value  of  any  asset 
which  is  the  subject  of  quaUfied  non- 
recourse indebtedness  under  9  1861- 
lOT(b)  or  an  integrated  financial 
transaction  under  9  1  861-10T(c)  is 
excluded  from  the  aggregate  asset  value 
of  the  related  CFC  group  or  the  U.S. 
group.  Exempt  assets  (within  the 
meaning  of  9  1.861-6T(d))  are  included, 
however,  in  determining  aggregate  asset 
values  under  9  1.861-10(e)(8J(ii). 

New  9  1.861-10(e)(8)(iv)  has  been 
added  to  clarify  that  receivables  arising 
between  related  CFCs  (or  between 
members  of  the  U.S.  group)  do  not 
constitute  assets  of  the  related  CFC  (or 
U.S.  group  member)  holding  such 
receivables. 

The  special  reclassification  rule  of 
9  1.861-10(e)(8)(v)  has  been  revised  to 
apply  in  the  context  of  multiple  tiers  of 
CFCs.  Section  1.861-10(e)(8)(vi)  clarifies 
that  its  special  reclassification  rule  does 
not  apply  to  CFC  stock  that  gives  rise  (o 
a  CFC  deduction  for  dividends  paid 
under  an  integrated  tax  system. 
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Several  commenters  suggested  that 
§  1.861-10(e)(9)(i)  provide  a  higher 
presumed  ratio  of  related  group 
indebtedness  to  related  CFC  group 
assets  for  base  years  in  which  a  U.S. 
group  holds  no  related  CFC  stock.  This 
suggestion  has  not  been  adopted. 
Several  commenters  requested 
additional  guidance  under  §  1.861- 
10(eK9)(iii)(A)  and  {v)(A)  as  to  the 
manner  in  which  the  values  of  assets 
acquired  or  divested  near  the  end  or 
beginning  of  a  year  should  be  weighted 
to  avoid  substantial  distortions.  These 
sections  have  been  revised  to  clarify 
that  the  Service  is  concerned  only  with 
transactions  occurring  within  three 
months  of  the  end  or  beginning  of  a 
year.  While  the  appropriate  weighting 
method  will  vary,  depending  upon  the 
facts  of  a  particular  situation,  one 
method  likely  to  produce  reasonable 
results  in  many  situations  would  be  to 
prorate  asset  values  acquired  or 
divested  within  three  months  of  the  end 
or  beginning  of  a  year. 

The  separate  group  acquisition  and 
disposition  elections  of  proposed 
§  1.861-10(e)(9)  (iv)  and  (vi)  have  been 
replaced  with  new  elections  under 
which  taxpayers  may  recompute  base 
period  ratios  as  if  acquired  (or  divested) 
corporations  had  (or  had  not)  been 
members  of  the  taxpayer's  U.S.  group  or 
related  CFC  group  at  the  beginning  of 
the  acquisition  (or  disposition)  year  and 
during  base  years  prior  to  the 
acquisition  (or  disposition)  year.  The 
Service  believes  that  these  new 
elections  will  be  less  complex  to  apply 
and  will  provide  greater  relief. 

Several  comm.enters  suggested  that 
relief  be  provided  in  §  1.861-1 0(e)(9)  for 
acquisitions  and  dispositions  of 
substantial  assets.  This  suggestion  was 
not  adopted,  in  view  of  the  many 
options  available  to  taxpayers  in 
structuring  asset  transactions.  As  a 
result,  specific  relief  provisions  would 
be  prohibitively  complex  to  contruct  and 
administer.  In  addition,  because 
taxpayers  have  greater  flexibility  in 
structuring  asset  transactions,  relief 
provisions  are  less  necessary  in  this 
context  than  in  the  context  of  stock 
transactions. 

Commenters  on  the  alternative 
version  of  Step  Two  described  in  the 
preamble  to  the  proposed  regulations 
suggested  that  this  alternative  be 
available  on  an  elective  basis.  This 
suggestion  was  not  adopted. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  also  has  been  determined 


that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6)  do  not  apply  to  these 
regulations,  and  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  proposed 
regulations  were  submitted  to  the 
Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Infomiation 

The  principal  author  of  these 
regulations  is  Judith  Cavell  of  the  Office 
of  the  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  Other  personnel  from  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations. 

Ust  of  Subjects  in  26  CFR  1.861-1 
Through  1.864-12 

Income  taxes.  United  States 
investments  abroad. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PARTI— INCOMi:.  '"A^    ''AXABlE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1953 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  the 
following  citation: 

Authority:  26  U.S.C.  7805  *  *  * 
Section  1.861-10(e)  also  issued  under  26 
.  U.S.C.  883(a).  26  U.S.C.  864(e).  26  U.S.C.  865(i) 
and  26  U.S.C.  7701(f).  '  *  * 

Par.  2.  Section  1.861-10  is  added  to 
read  as  follows: 

§  1 .86 1  - 1 0    Special  allocations  of  interest 
expense. 

(a)  through  (d).  [Reserved] 

(e)  Treatment  of  certain  related  group 
indebtedness— {1]  In  general.  If.  for  any 
taxable  year  beginning  after  December 
31. 1991,  a  U.S.  shareholder  (as  defined 
in  paragraph  (e)(5)(i)  of  this  section)  has 
both— 

(i)  Excess  related  group  indebtedness 
(as  determined  under  Step  One  in 
paragraph  (e)(2)  of  this  section)  and 

(ii)  Excess  U.S.  shareholder 
indebtedness  (as  determined  under  Step 
Two  in  paragraph  (e)(3)  of  this  section), 
the  U.S.  shareholder  shall  allocate,  to  its 
gross  income  in  the  various  separate 
limitation  categories  described  in 
section  904(d)(1).  a  portion  of  its  interest 
expense  paid  or  accrued  to  any  obligee 
who  is  not  a  member  of  the  affiliated 


group  (as  defined  m  §  l,861-llT(d)l  of 
the  U.S.  shareholder  ("third  party 
interest  expense"),  excluding  amounts 
allocated  under  paragraphs  (b)  and  (c) 
of  §  1.861-lOT.  The  amount  of  third 
party  interest  expense  so  allocated  shall 
equal  the  total  amount  of  interest 
income  derived  by  the  U.S.  shareholder 
during  the  year  from  related  group 
indebtedness,  multiplied  by  the  ratio  of 
the  lesser  of  the  foregoing  two  amounts 
of  excess  indebtedness  for  the  year  to 
related  group  indebtedness  for  the  year. 
This  amount  of  third  party  interest 
expense  is  allocated  as  described  in 
Step  Three  in  paragraph  (e)(4)  of  this 
section. 

(2)  Step  One:  Excess  related  group 
indebtedness,  (i)  The  excess  related 
group  indebtedness  of  a  U.S. 
shareholder  for  the  year  equals  the 
amount  by  which  its  related  group 
indebtedness  for  the  year  exceeds  its 
allowable  related  group  indebtedness 
for  the  year. 

(ii)  The  "related  group  indebtedness" 
of  the  U.S.  shareholder  is  the  average  of 
the  aggregate  amounts  at  the  beginning 
and  end  of  the  year  of  indebtedness 
owed  to  the  U.S.  shareholder  by  each 
controlled  foreign  corporation  which  is  a 
related  person  (as  defined  in  paragraph 
(e)(5)(ii)  of  this  section)  with  respect  to 
the  U.S.  shareholder. 

(iii)  The  "allowable  related  group 
indebtedness"  of  a  U.S.  shareholder  for 
the  year  equals — 

(A)  The  average  of  the  aggregate 
values  at  the  beginning  and  end  of  the 
year  of  the  assets  (including  stock 
holdings  in  and  obligations  of  related 
persons,  other  than  related  controlled 
foreign  corporations)  of  each  related 
controlled  foreign  corporation, 
multiplied  by 

(B)  The  foreign  base  period  ratio  of 
the  U.S.  shareholder  for  the  year. 

(iv)  The  "foreign  base  period  ratio"  of 
the  U.S.  shareholder  for  the  year  is  the 
average  of  the  related  group  debt-to- 
asset  ratios  of  the  U.S.  shareholder  for 
each  taxable  year  comprising  the  foreign 
base  period  for  the  current  year  (each  a 
"base  year").  For  this  purpose,  however, 
the  related  group  debt-to-asset  ratio  of 
the  U.S.  shareholder  for  any  base  year 
may  not  exceed  110  percent  of  the 
foreign  base  period  ratio  for  that  base 
year.  This  limitation  shall  not  apply  with 
respect  to  any  of  the  five  taxable  years 
chosen  as  initial  base  years  by  the  U.S. 
shareholder  under  paragraph  (c;(2)(v)  of 
this  section  or  with  respect  to  any  base 
year  for  which  the  related  group  debt-to- 
asset  ratio  does  not  exceed  0.10. 

(v)(A)  The  foreign  base  period  for  any 
current  taxable  year  (except  as 
described  in  paragraphs  (e)(2)(v)  (B)  and 
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(C)  of  this  section)  shall  consist  of  the 
five  taxable  years  immediately 
preceding  the  current  year. 

(B)  The  U.S.  shareholder  may  choose 
as  foreign  base  penods  for  all  of  I's  f;rst 
five  taxable  years  for  which  this 
paragraph  (e)  is  effective  the  following 
alternative  base  periods; 

[1]  For  the  first  effective  taxable  year. 
the  1982.  1S83,  196-1,  1985  a.id  1986  ' 
taxable  years; 

[2]  For  the  second  effective  taxable 
year,  the  1983. 1984. 1985  and  1936 
taxable  years  and  the  first  effective 
taxable  year; 

[3]  For  the  third  effective  taxable  year, 
the  1984.  1985  and  1986  taxable  years 
and  the  first  and  second  effective 
taxable  years; 

[4]  For  the  fourth  effective  taxable 
year,  the  1985  and  1986  ♦axable  years 
and  the  first,  second  and  third  effective 
taxable  years;  and 

(51  For  the  fifth  effective  taxable  year, 
the  1986  taxable  year  and  the  first. 
second,  third  and  fourth  effective 
taxable  years, 

(C)  If,  however,  the  U.S.  shareholder 
does  not  choose,  under  paragraph 
(e)(10)(ii)  of  this  section,  to  apply  this 
paragraph  (e)  to  one  or  more  taxable 
years  beginning  before  January  1,  1992, 
the  U.S.  shareholder  may  not  include 
within  any  foreign  base  penod  the 
taxable  year  immediately  preceding  the 
first  elfective  taxable  year.  Thus,  for 
example,  a  U.S.  shareholder  for  which 
the  first  effective  taxable  year  is  the 
taxable  year  beginning  on  October  1, 
1992,  may  not  include  the  taxable  year 
beginning  on  October  1,  1991,  in  any 
foreign  base  period.  Assuming  that  the 
U.S.  shareholder  does  not  elect  the 
alternative  base  periods  described  in 
paragraph  feJ(2)(v](B)  of  this  section,  the 
initial  foreign  base  period  for  the  U.S. 
shareholder  will  consist  of  the  taxtibie 
years  beginning  on  October  1  of  198Q, 
1987. 1988.  1989,  and  VXO.  The  foreign 
base  period  for  the  U.S.  shareholder  for 
the  following  taxable  year,  beginning  on 
October  1, 1993.  will  consist  c!  the 
taxable  years  beginnmg  on  October  1  of 
1987,  1988,  1989,  1990.  and  1992. 

(D)  If  the  U.S.  shareholder  chooses  the 
base  periods  described  :n  paragraph 
(e)(2J(v)(B)  of  this  section  as  foreign 
base  periods,  it  must  make  a  simiilar 
election  under  pa'agraph  (e){3)(v)[B]  of 
this  section  with  respect  to  its  U  S,  base 
periods. 

(vi)  The  "related  group  debt-to-asset 
ratio"  of  a  US.  shareholder  for  a  year  is 
the  ratio  between — 

(A)  The  related  group  indebtedness  of 
the  U.S.  shareholder  for  the  year  (as 
determined  under  paragraph  (e)(2)(ii)  of 
this  section];  and 


(B)  The  average  of  the  agsregate 
values  at  the  beginning  and  end  of  the 
year  of  the  assets  (including  stock 
hf.ldings  in  and  obligations  of  related 
persons,  other  than  related  controiied 
foreign  corporation;-)  of  each  related 
controlled  foreign  corporation. 

(vii)  Notwithstanding  paragraph 
fe](2)(i)  of  this  section,  a  U.S. 
snareholder  is  considered  to  have  no 
excess  related  group  indebtedness  for 
the  year  if — 

(.A)  Its  related  group  mdebtedness  for 
the  year  dees  not  exceed  its  allowable 
related  group  indebtedness  for  the 
immediately  preceding  year  (as 
determined  under  paragraph  (e){2)(iii)  of 
this  section);  or 

(B)  Its  related  group  debt-to-asset 
ratio  (as  determined  under  paragraph 
(e)(2)(vi)  of  this  section)  for  the  year 
does  not  exceed  0  10. 

(3)  Step  Tw'o:  Excess  U.S.  shareholder 
indebtedness,  (i)  The  excess 
indebtedness  of  a  US.  shareholder  for 
the  year  equals  the  amount  by  which  its 
unaffiliated  indebtedness  for  the  year 
exceeds  its  allowable  indebtedness  for 
the  year, 

(ii)  The  "unaffiliated  indebtedness  of 
the  U.S.  shareholder  is  the  averaj?e  c-f 
the  aggregate  amounts  at  the  beginning 
and  end  of  the  year  of  indebtedness 
owed  by  the  U.S.  shareholder  to  any 
obligee,  other  than  a  memiber  of  the 
affiliated  group  (as  defined  §  1.861- 
llT(d))  of  the  U.S  shareholder. 

(iii)  The  "allowable  mdebtedness"  of 
a  U.S.  shareholder  for  the  year  equals — 

(A)  The  average  of  the  aggregate 
values  at  the  beginning  and  end  of  the 
year  of  the  assets  of  the  U,S. 
shareholder  (including  stock  holdings  in 
and  obligations  of  related  controlled 
foreign  corporations,  but  excluding  stock 
holdings  in  the  obligations  of  members 
of  the  affiliated  group  (as  defined  in 
§  1.861-llT(dl)  of  the  U.S.  shareholder). 
reduced  by  the  amiount  of  the  excess 
related  group  indebtedness  of  the  U.S. 
shareholder  for  the  year  (as  determined 
under  Step  One  in  paragraph  (e)(2)  of 
this  section),  multiplied  by 

(6)  The  U.S.  base  period  ratio  of  the 
U.S.  shareholder  for  the  year. 

(iv)  The  "US.  base  period  ratio"  of  the 
U.S.  shareholder  for  the  year  is  the 
average  of  the  debt-to-asset  ratios  of  the 
U.S.  shareholder  for  each  taxable  year 
comprising  the  U.S.  base  period  for  the 
current  year  (each  a  "base  year").  For 
this  purpose,  however,  the  debt-to-asset 
ratio  of  the  U.S.  shareholder  for  any 
base  year  may  not  exceed  110  percent  of 
the  U.S.  bo-se  penod  ratio  for  that  base 
year,  This  limiitation  shall  not  apply  with 
respect  to  any  of  the  five  taxable  years 
chosen  as  irutial  base  years  by  the  U.S. 
shareholder  under  paragraph  (el(3)(v)  of 


this  section  or  with  respect  to  any  base 
year  for  which  of  the  debt-to-asset  ratio 
does  not  exceed  0.10. 

(v){A)  The  U.S.  base  period  for  any 
current  taxable  year  (except  as 
described  in  paragraphs  (e)(3)(v)  (B)  and 
(C)  of  this  section)  shall  consist  of  the 
five  taxable  years  immediately 
preceding  the  current  year. 

(B)  The  U.S.  shareholder  may  choose 
as  U.S.  base  periods  for  all  of  its  first 
Five  taxable  years  for  which  this 
paragraph  (e)  is  effective  the  following 
alternative  base  periods: 

[1]  For  the  first  effective  taxable  year, 
the  1982, 1983, 1984. 1985  and  1988 
taxable  years; 

[2]  For  the  second  effective  taxable 
year,  the  1983. 1984, 1985  and  1988 
taxable  years  and  the  first  effective 
taxable  yean 

(J)  For  the  third  effective  taxable  year, 
the  1984. 1985  and  1986  taxable  years 
and  the  first  and  second  effective 
taxable  years; 

[4]  For  the  fourth  effective  taxable 
year,  the  1985  and  1986  taxable  years 
and  the  first,  second  and  third  effective 
taxable  years;  and 

(5)  For  the  fifth  effective  taxable  year, 
the  1986  taxable  year  and  the  first, 
second,  third  and  fourth  effective 
taxable  years. 

(C)  If,  however,  the  U.S.  shareholder 
does  not  choose,  under  paragraph 
(e)(10)(ii)  of  this  section,  to  apply  this 
paragraph  (e)  to  one  or  more  taxable 
years  beginning  before  January  1, 1992, 
the  U.S.  shareholder  may  not  include 
within  any  U.S.  base  period  the  taxable 
year  immediately  preceding  the  first 
effective  taxable  year.  Thus,  for 
example,  a  U.S.  shareholder  for  which 
the  first  effective  taxable  year  is  the 
taxable  year  beginning  on  October  1, 
1992,  may  not  include  the  taxable  year 
beginning  on  October  1, 1991.  in  any  U.S. 
base  period.  Assuming  that  the  U.S. 
shareholder  does  not  elect  the 
alternative  base  periods  described  In 
paragraph  (e)(3)(v)(B)  of  this  section,  the 
initial  U.S.  base  period  for  the  U.S. 
shareholder  will  consist  of  the  taxable 
years  beginning  on  October  1,  of  1986, 
1987, 1988, 1989,  and  1990.  The  U.S.  base 
period  for  the  U.S.  shareholder  for  the 
following  taxable  year,  beginning  on 
October  1. 1993,  will  consist  of  the 
taxable  years  beginning  on  October  1, 
1987,  1988. 1989,  1990.  and  1992. 

(D)  If  the  U.S.  shareholder  chooses  the 
base  periods  described  in  paragraph 
(e)(3)(v)(B)  of  this  section  as  U.S.  base 
periods,  it  must  make  a  similar  election 
under  paragraph  (e)(2)(v)(B|  of  this 
section  with  respect  to  its  foreign  base 
periods. 
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(vi)  The  "debt-to-asset  ratio"  of  a  U.S. 
shareholder  for  a  year  is  the  ratio 
between — 

(A)  The  unaffiliated  indebtedness  of 
the  U.S.  shareholder  for  the  year  (as 
determined  under  paragraph  (e)(3)[ii]  of 
this  section);  and 

(B)  The  average  of  the  aggregate 
values  at  the  beginning  and  end  of  the 
year  of  the  assets  of  the  U.S. 
shareholder.  For  this  purpose,  the  assets 
of  the  U.S.  shareholder  include  stock 
holdings  in  and  obligations  of  related 
controlled  foreign  corporations  but  do 
not  include  stock  holdings  in  and 
obligations  of  members  of  the  affiliated 
group  (as  defined  in  S  1.861-llT(d)). 

(vii)  A  U.S.  shareholder  is  considered 
to  have  no  excess  indebtedness  for  the 
year  if  its  debt-to-asset  ratio  (as 
determined  under  paragraph  (e)(3)(vi)  of 
this  section)  for  the  year  does  not 
exceed  0.10. 

(4)  Step  Three:  Allocation  of  third 
party  interest  expense,  (i)  A  U.S. 
shareholder  shall  allocate  to  its  gross 
income  in  the  various  separate 
limitation  categories  described  in 
section  904(d)(1)  a  portion  of  its  third 
party  interest  expense  incurred  during 
the  year  equal  in  amount  to  the  interest 
income  derived  by  the  U.S.  shareholder 
during  the  year  from  allocable  related 
group  indebtedness. 

(ii)  The  "allocable  related  group 
indebtedness"  of  a  U.S.  shareholder  for 
any  year  is  an  amount  of  related  group 
indebtedness  equal  to  the  lesser  of — 

(A)  The  excess  related  group 
indebtedness  of  the  U.S.  shareholder  for 
the  year  (determined  under  Step  One  in 

'  paragraph  (e)(2)  of  this  section):  or 

(B)  The  excess  U.S.  shareholder 
indebtedness  for  the  year  (determined 
under  Step  Two  in  paragraph  (e)(3)  of 
this  section). 

(iii)  The  amount  of  interest  income 
derived  by  a  U.S.  shareholder  from 
allocable  related  group  indebtedness 
during  the  year  equals  the  total  amount 
of  interest  income  derived  by  the  U.S. 
shareholder  during  the  year  with  respect 
to  related  group  indebtedness, 
multiplied  by  the  ratio  of  allocable 
related  group  indebtedness  for  the  year 
to  the  aggregate  amount  of  related  group 
indebtedness  for  the  year. 

(iv)  The  portion  of  third  party  interest 
expense  described  in  paragraph  (e)(4)(i) 
of  this  section  shall  be  allocated  in 
proportion  to  the  relative  average 
amounts  of  related  group  indebtedness 
held  by  the  U.S.  shareholder  in  each 
separate  limitation  category  during  the 
year.  The  remaining  portion  of  third 
party  interest  expense  of  the  U.S. 
shareholder  for  the  year  shall  be 
apportioned  as  provided  in  §§  1.861-8T 


through  1.861-13T,  excluding  paragraph 
(e)  of  §  1.861-lOT  and  this  paragraph  (e). 

(v)  The  average  amount  of  related 
group  indebtedness  held  by  the  U.S. 
shareholder  in  each  separate  limitation 
category  during  the  year  equals  the 
average  of  the  aggregate  amounts  of 
such  indebtedness  in  each  separate 
limitation  category  at  the  beginning  and 
end  of  the  year.  Solely  for  purposes  of 
this  paragraph  (e)(4),  each  debt 
obligation  of  a  related  controlled  foreign 
corporation  held  by  the  U.S.  shareholder 
at  the  beginning  or  end  of  the  year  is 
attributed  to  separate  limitation 
categories  in  the  same  marmer  as  the 
stock  of  the  obligor  would  be  attributed 
under  the  rules  of  S  1.861-12T(c)(3), 
whether  or  not  such  stock  is  held 
directly  by  the  U.S.  shareholder. 

(vi)  The  amount  of  third  party  interest 
expense  of  a  U.S.  shareholder  allocated 
pursuant  to  this  paragraph  (e)(4)  shall 
not  exceed  the  total  amount  of  the  third 
party  interest  expense  of  the  U.S. 
shareholder  for  the  year  (excluding  any 
third  party  interest  expense  allocated 
under  paragraphs  (b)  and  (c)  of  S  1-861- 
lOT). 

(5)  Definitions.  For  purposes  of  this 
paragraph  (e),  the  following  terms  shall 
have  the  following  meanings. 

(i)  U.S.  shareholder.  The  term  "U.S. 
shareholder"  has  the  same  meaning  as 
the  term  "United  States  shareholder" 
when  used  in  section  957.  except  that,  in 
the  case  of  a  United  States  shareholder 
that  is  a  member  of  an  affiliated  group 
(as  defined  in  §  1.861-llT(d)),  the  entire 
affiliated  group  is  considered  to 
constitute  a  single  U.S.  shareholder. 

(ii)  Related  person.  For  the  definition 
of  the  term  "related  person",  see 
§  1.861-8T(c)(2).  A  controlled  foreign 
corporation  is  considered  "related"  to  a 
U.S.  shareholder  if  it  is  a  related  person 
with  respect  to  the  U.S.  shareholder. 

(6)  Determination  of  asset  values.  A 
U.S.  shareholder  shall  determine  the 
values  of  the  assets  of  each  related 
controlled  foreign  corporation  (for 
purposes  of  Step  One  in  paragraph  (e)(2) 
of  this  section)  and  the  assets  of  the  U.S. 
shareholder  (for  purposes  of  Step  Two 
in  paragraph  (e)(3)  of  this  section)  for 
any  year  in  accordance  with  the 
valuation  method  (tax  book  value  of  fair 
market  value)  elected  for  that  year 
pursuant  to  §  1.861-9T(g).  However, 
solely  for  purposes  of  this  paragraph  (e), 
a  U.S.  shareholder  may  instead  choose 
to  determine  the  values  of  the  assets  of 
all  related  controlled  foreign 
corporations  by  reference  to  their  values 
as  reflected  on  Forms  5471  (the  annual 
information  return  with  respect  to  each 
related  controlled  foreign  corporation), 
subject  to  the  translation  rules  of 
paragraph  (e)(8)(i)  of  this  section.  This 


method  of  valuation  may  be  used  only  if 
the  taxable  years  of  each  of  the  related 
controlled  foreign  corporations  begin 
with,  or  no  more  than  one  month  earlier 
than,  the  taxable  year  of  the  U.S. 
shareholder.  Once  chosen  for  a  taxable 
year,  this  method  of  valuation  must  be 
used  in  each  subsequent  taxable  year 
and  may  be  changed  only  with  the 
consent  of  the  Commissioner. 

(7)  Adjustments  to  asset  value.  For 
purposes  of  apportioning  remaining 
interest  expense  under  §  1.861-9T.  a  U.S. 
shareholder  shall  reduce  (but  not  below 
zero)  the  value  of  its  assets  for  the  year 
(as  determined  under  §  1.861-9T  (g)  (3) 
or  (h))  by  an  amount  equal  to  the 
allocable  related  group  indebtedness  of 
the  U.S.  shareholder  for  the  year  (as 
determined  under  Step  Three  in 
paragraph  (e)(4)(ii)  of  this  section).  This 
reduction  is  allocated  among  assets  in 
each  separate  limitation  category  in 
proportion  to  the  average  amount  of 
related  group  indebtedness  held  by  the 
U.S.  shareholder  in  each  separate 
limitation  category  during  the  year  (as 
determined  under  Step  Three  in 
paragraph  (e)(4)(v)  of  this  section). 

(8)  Special  rules— [i]  Exchange  rates. 
All  indebtedness  amounts  and  asset 
values  (including  current  year  and  base 
year  amounts  and  values)  denominated 
in  a  foreign  currency  shall  be  translated 
into  U.S.  dollars  at  the  exchange  rate  for 
the  current  year.  The  exchange  rate  for 
the  current  year  may  be  determined 
under  any  reasonable  method  [e.g., 
average  of  month-end  exchange  rates 
for  each  month  in  the  current  year)  if  it 
is  consistently  applied  to  the  current 
year  and  all  base  years.  Once  chosen  for 
a  taxable  year,  a  method  for  determining 
an  exchange  rate  must  be  used  in  each 
subsequent  taxable  year  and  will  be 
treated  as  a  method  of  accounting  for 
purposes  of  section  446.  A  taxpayer  may 
apply  a  different  translation  rule  only 
with  the  prior  consent  of  the 
Commissioner.  In  this  regard,  the 
Commissioner  will  be  guided  by  the 
extent  to  which  a  different  rule  would 
reduce  the  comparability  of  dollar 
amounts  of  indebtedness  and  dollar 
asset  values  for  the  base  years  and  the 
current  year. 

(ii)  Exempt  assets.  Solely  for  purposes 
of  this  paragraph  (e).  any  exempt  assets 
otherwise  excluded  under  section 
864(e)(3)  and  §  1.861-«T(d)  shall  be 
included  as  assets  of  the  U.S. 
shareholder  or  related  controlled  foreign 
corporation. 

(iii)  Exclusion  of  certain  directly 
allocated  indebtedness  and  assets. 
Qualified  nonrecourse  indebtedness  (as 
defined  in  §  1.861-10T(bK2])  and 
indebtedness  incurred  in  connection 
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with  an  integrated  financial  transaction 
(as  defined  in  §  1.861-10T{c](2))  shall  be 
excluded  from  U.S.  shareholder 
indebtedness  and  related  group 
indebtedness.  In  addition,  assets  wnich 
are  the  subject  of  qualified  nonrecourse 
indebtedness  or  integrated  financial 
transactions  shall  be  excluded  from  the 
assets  of  the  U.S.  shareholder  and  each 
related  controlled  foreign  corporation. 

(iv)  Exclusion  of  certain  receivables. 
Receivables  between  related  controlled 
foreign  corporations  (or  between 
members  of  the  affiliated  group 
constituting  the  U.S.  shareholder)  shall 
be  excluded  from  the  assets  of  the 
related  controlled  foreign  corporation 
(or  affiliated  group  member)  holding 
such  receivables.  See  also  §  1.861- 
llT(e)(l). 

(v)  Classification  of  certain  loans  as 
related  group  indebtedness.  If — 

(A)  A  U.S.  shareholder  owns  stock  in 
a  related  controlled  foreign  corporation 
which  is  a  resident  of  a  country  that — 

(7)  Does  not  impose  a  withholding  tax 
of  5  percent  or  more  upon  payments  of 
dividends  to  a  U.S.  shareholder:  and 

[2]  Does  not,  for  the  taxable  year  of 
the  controlled  foreign  corporation, 
subject  the  income  of  the  controlled 
foreign  corporation  to  an  income  tax 
which  is  greater  than  that  percentage 
specified  under  §  1.954-lT(d)(])(i)  of  the 
maximum  rate  of  tax  specified  under 
section  11  of  the  Code,  and 

(B)  The  controlled  foreign  corporation 
has  outstanding  a  loan  or  loans  to  one  or 
more  other  related  controlled  foreign 
corporations,  or  the  controlled  foreign 
corporation  has  made  a  direct  or 
indirect  capital  contribution  to  one  or 
more  other  related  controlled  foreign 
corporations  which  have  outstanding  a 
loan  or  leans  to  one  or  more  other 
related  controlled  foreign  corporations, 

then,  to  the  extent  of  the  aggregate 
amount  cf  its  capital  contributions  in 
taxable  years  beginning  after  December 
31.  1986.  to  the  related  controlled  foreign 
corporation  that  made  such  loans  or 
additional  contributions,  the  U.S. 
shareholder  itself  shall  be  treated  as 
having  made  the  loans  decribed  in 
paragraph  (e}(8|(v)(B)  of  this  section 
and,  thus,  such  loan  amounts  shall  be 
considered  related  group  indebtedness. 
However,  for  purposes  of  paragraph 
(e)(4)  of  this  section,  interest  income 
derived  by  the  U.S.  shareholder  during 
the  year  from  related  group 
indebtedness  shall  not  include  any 
income  derived  with  respect  to  the  U.S. 
shareholder's  ownership  of  stock  in  the 
related  controlled  foreign  corporation 
that  made  such  loans  or  additional 
contributions. 


(vi)  Classification  of  certain  stock  as 
related  person  indebtedness.  In 
determining  the  amount  of  its  related 
group  indebtedness  for  any  taxable 
year,  a  US.  shareholder  must  treat  as 
related  group  indebtedness  its  holding  of 
stock  in  a  related  controlled  foreign 
corporation  if,  during  such  taxable  year, 
such  related  controlled  foreign 
corporation  claims  a  deduction  for 
interest  under  foreign  law  for 
distributions  on  such  stock.  However, 
for  purposes  of  paragraph  {e)(4)  of  this 
section,  interest  income  derived  by  the 
U.S.  shareholder  during  the  year  from 
related  group  indebtedness  shall  not 
include  any  income  derived  with  respect 
to  the  U.S.  shareholder's  ownership  of 
stock  in  the  related  controlled  foreign 
corporation. 

(9)  Corporate  events — (i)  Initial 
acquisition  of  a  controlled  foreign 
corporation.  If  the  foreign  base  period  of 
the  U.S.  shareholder  for  any  year 
includes  a  base  year  in  which  the  U.S. 
shareholder  did  not  hold  stock  in  any 
related  controlled  foreign  corporation, 
then,  in  computing  the  foreign  base 
period  ratio,  the  related  group  debt-to- 
asset  ratio  of  the  U.S.  shareholder  for 
any  such  base  year  shall  be  deemed  to 
be  0.10. 

(ii)  Incorporation  of  U.S. 
shareholder — (A)  Nonapplication.  This 
paragraph  (e)  does  not  apply  to  the  first 
taxable  year  of  the  US.  shareholder. 
However,  this  paragraph  (e)  does  apply 
to  all  following  years,  including  years  in 
which  later  members  of  the  affiliated 
group  may  be  incorporated. 

(B)  Foreign  and  U.S.  base  period 
ratios.  In  computing  the  foreign  and  U.S. 
base  period  ratios,  the  foreign  and  U.S. 
base  periods  of  the  U.S.  shareholder 
shall  be  considered  to  be  only  the  period 
prior  to  the  current  year  that  the  U.S. 
shareholder  was  in  existence  if  this 
prior  period  is  less  than  five  taxable 
years. 

(iii)  Acquisition  of  additional 
corporations.  (A)  If  a  U.S.  shareholder 
acquires  (directly  or  indirectly)  stock  of 
a  foreign  or  domestic  corporation  which, 
by  reason  of  the  acquisition,  then 
becomes  a  related  controlled  foreign 
corporation  or  a  member  of  the  affiliated 
group,  then  in  determining  excess 
related  group  indebtedness  or  excess 
U.S.  shareholder  indebtedness,  the 
indebtedness  and  assets  of  the  acquired 
corporation  shall  be  taken  into  account 
only  at  the  end  of  the  acquisition  year 
and  in  following  years.  Thus,  amounts  of 
indebtedness  and  assets  and  the  various 
debt-to-asset  ratios  of  the  U.S. 
shareholder  existing  at  the  beginning  of 
the  acquisition  year  or  relating  to 
preceding  years  are  not  recalculated  to 
take  account  of  indebtedness  and  assets 


of  the  acquired  corporation  existing  as 
of  dates  before  the  end  of  the  year.  If, 
however,  a  major  acquisition  is  made 
within  the  last  three  months  of  the  year 
and  a  substantial  distortion  of  values  for 
the  year  would  otherwise  result,  the 
taxpaper  must  take  into  account  the 
average  values  of  the  acquired 
indebtedness  and  assets  weighted  to 
reflect  the  time  such  indebtedness  is 
owed  and  such  assets  are  held  by  the 
taxpayer  during  the  year. 

(B)  In  the  case  of  a  reverse  acquisition 
subject  to  this  paragraph  (e)(9),  the  rules 
of  S  1.1502-75(d)(3)  apply  in  determining 
which  corporations  are  the  acquiring 
and  acquired  corporations.  For  this 
purpose,  whether  corporations  are 
affiliated  is  determined  under  {  1.861- 
llT(d). 

(C)  If  the  stock  of  a  U.S.  shareholder  is 
acquired  by  (and,  by  reason  of  such 
acquisition,  the  U.S.  shareholder 
becomes  affiliated  with)  a  corporation 
described  below,  then  such  U.S. 
shareholder  shall  be  considered  to  have 
acquired  such  corporation  for  purposes 
of  the  application  of  the  rules  of  this 
paragraph  (e).  A  corporation  to  which 
this  paragraph  (e)(9)(iii)(C)  applies  is — 

[1]  A  corporation  which  is  not 
a^iliated  with  any  other  corporation 
(other  than  other  similarly  described 
corporation);  and 

[2]  Substantially  all  of  the  assets  of 
which  consist  of  cash,  securities  and 
stock. 

(iv)  Election  to  compute  base  period 
ratios  by  including  acquired 
corporations.  A  U.S.  shareholder  may 
choose,  solely  for  purposes  of  paragraph 
(e)(9)  (i)  and  (iii)  of  this  section,  to 
compute  its  foreign  and  U.S.  base  period 
ratios  for  the  acquisition  year  and  all 
subsequent  years  by  taking  into  account 
the  indebtedness  and  asset  values  of  the 
acquired  corporation  or  corporations 
(including  related  group  indebtedness 
owed  to  a  former  U.S.  shareholder)  at 
the  beginning  of  the  acquisition  year  and 
in  each  of  the  five  base  years  preceding 
the  acquisition  year.  This  election,  if 
made  for  an  acquisition,  must  be  made 
for  all  other  acquisitions  occurring 
during  the  same  taxable  year  or  initiated 
in  that  year  and  concluded  in  the 
following  year. 

(v)  Dispositions.  If  a  U.S.  shareholder 
disposes  of  stock  of  a  foreign  or 
domestic  corporation  which,  by  reason 
of  the  disposition,  then  ceases  to  be  a 
related  controlled  foreign  corporation  or 
a  member  of  the  affiliated  group  (unless 
liquidated  or  merged  into  a  related 
corporation),  in  determining  excess 
related  group  indebtedness  or  excess 
U.S.  shareholder  indebtedness,  the 
indebtedness  and  assets  of  the  divested 
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corporation  shall  be  taken  into  account 
c"..y  at  the  beginning  of  the  disposition 
vpd-  and  for  the  relevant  preceding 
years  Thus,  amounts  of  indebtedness 
ard  assets  and  the  various  debt-to-asset 
rd'ics  of  the  U.S.  shareholder  existing  at 
the  end  of  the  year  or  relating  to 
following  years  are  not  affected  by 
indebtedness  and  assets  of  the  divested 
corporation  existing  as  of  dates  after  the 
beginning  of  the  year.  If.  however,  a 
major  disposition  is  made  within  the 
first  three  months  of  the  year  and  a 
substantial  distortion  of  values  for  the 
year  would  otherwise  result  the 
taxpayer  must  take  into  account  the 
a \  erase  values  of  the  divested 
indebtedness  and  assets  weighted  to 
reflect  the  time  such  Indebtedness  is 
owed  and  such  assets  are  held  by  the 
taxpayer  during  the  year. 

(vi)  Election  to  compute  base  period 
ratios  by  excluding  divested 
corporations.  A  U.S.  shareholder  may 
choose,  solely  for  purposes  of  paragraph 
(e)  (9)  (v)  and  (vii)  of  this  section,  to 
compute  its  foreign  and  U.S.  base  period 
ratios  for  the  disposition  year  and  all 
subsequent  years  without  taking  into 
account  the  indebtedness  and  asset 
values  of  the  divested  corporation  or 
corporations  at  the  beginning  of  the 
disposition  year  and  in  each  of  the  five 
base  years  preceding  the  disposition 
year.  This  electioa  if  made  for  a 
disposition,  must  be  made  for  all  other 
dispositions  occurring  during  the  same 
taxable  year  or  initiated  in  that  year  and 
concluded  in  the  following  year. 

(vii)  Section  355  transactions.  A  U.S. 
corporation  which  becomes  a  separate 


U.S.  shareholder  as  a  result  of  a 
distribution  of  its  stock  to  which  section 
355  applies  shall  be  considered — 

(A)  As  disposed  of  by  the  U.S. 
shareholder  of  the  affiliated  group  of 
which  the  distributing  corporation  is  a 
member,  with  this  disposition  subject  to 
the  rules  of  paragraphs  (e)  (9)  (v)  and 
(vi)  of  this  section:  and 

(B)  As  having  the  same  related  group 
debt-to-asset  ratio  and  debt-to-asset 
ratio  as  the  distributing  U.S.  shareholder 
in  each  year  preceding  the  year  of 
distribution  for  purposes  of  applying  this 
paragraph  (e)  to  the  year  of  distibution 
and  subsequent  years  of  the  distributed 
corporation. 

(10)  Effective  date—(i)  Taxable  years 
beginning  after  December  31, 1991.  The 
provisions  of  this  paragraph  (e)  apply  to 
all  taxable  years  beginning  after 
December  31,1991. 

(ii)  Taxable  years  beginning  after 
December  31, 1987  and  before  January  1. 
1992.  The  provisions  of  S  1.861-lOT  (e) 
apply  to  taxable  years  beginning  after 
December  31. 1987,  and  before  January 
1, 1992.  The  taxpayer  may  elect  to  apply 
the  provisions  of  this  paragraph  (e)  (in 
lieu  of  the  provisions  of  {  1.861-lOT  (e)) 
for  any  taxable  year  beginning  after 
December  31, 1987.  but  this  paragraph 
(e)  must  then  be  applied  to  all 
subsequent  taxable  years. 

(11)  The  following  example  illustrates 
the  provisions  of  this  paragraph  (e): 

Example,  (i)  Facts.  X,  a  domestic 
corporation,  elects  to  apply  this  paragraph  (e) 
to  its  1990  tax  year.  X  has  a  calendar  taxable 
year  and  apportions  its  interest  expense  on 
the  basis  of  the  tax  Ixxik  value  of  its  assets. 
In  1980.  X  incurred  deductible  third-party 


intpre.st  expense  of  $24,960  on  an  average 
amount  of  indebtedness  (determined  on  the 
basis  of  begmmng-of-year  and  end-of-year 
amounts)  of  $249,500  X  ma.aufactures 
widgets,  all  of  which  are  sold  in  the  United 
States.  X  owns  all  of  the  stock  of  Y.  a 
controUed  foreign  corporation  that  also  has  a 
calendar  taxable  year  and  is  also  engas?ed  in 
the  manufaciure  and  sale  of  widgets.  Y  has 
no  earnings  and  profits  or  deficit  of  earnings 
and  profits  attnbutabie  to  ta.xable  years  prior 
to  1987.  X's  total  assets  and  their  average  tax 
book  values  {determined  on  the  basis  of 
beginning-of-year  and  end-of-year  tax  book 
values)  for  1990  are: 


Asset 

Average  tax 
book  value 

Plant  and  equipment — 

Corporate  headquarter* 

Y  stock 

Y  note     

$315,000 
60,000 
75.000 
50.000 

Total 

500,000 

Y  had  $25  uW  o?  mcon.e  btfare  ine 
deduction  of  any  interest  expense.  Of  this 
total  $5,000  IS  high  withholding  tax  interest 
income.  The  reradining  S20,0O0  is  derived 
from  widget  sales,  and  constitutes  foreign 
source  general  limitation  income.  Assume 
that  Y  has  no  deductions  from  gross  income 
other  than  interest  expense  During  1990.  Y 
paid  $.5,000  of  mterest  expense  to  X  on  the  Y 
note  and  SlO.CXX)  of  inieresi  expense  to  third 
parties,  giving  Y  total  intere«t  expense  of 
$15,000.  X  elects  pursuant  to  §  1.86: -9T  to 
apportion  Y's  interest  expense  under  the 
gross  income  method  prescribed  ;n  section 
1,861-9T0] 

(ii)  Step  }:  Lising  a  beginning  and  end  of 
year  average,  X  (the  US.  shareholder)  held 
the  following  average  amounts  of 
indebtedness  of  Y  and  Y  h,=  d  the  following 
average  asset  values: 


1985 

1986-88 

1989 

1990 

(.4)  RetateC  group  rxJebtecJriess.     ...                                                            

$11,000 

100.000 

.11 

24,000  1           26,000              50,000 

(B)  Av«r>ig«  vniue  o»  An«ts  d  q^Hflted  CFC ,.,. J 

200.000  i         200.000  '          250.000 

(C)  RHatnd  Gfrn«)  Oobt-to-Aaeet  Ratio                                                                                

12  i                  .13  '                  .20 

1 

UMI 


U]  X  9    fo-eign  base  period  ratio"  for  1990, 
a-  averaae  of  iis  ratios  of  related  group 

ir.deb'e-Jr.ess  to  related  group  assets  for  1985 
th.'ough  1989  is 

(.ll-»-  ::-  12-^  12-^.131/5  =  . 12 
fi]  X's  "allcwabie  related  group  , 

i.-'.i-'r'ei-iesi'  forl990i8: 
S;v  TiO  ■   12  =  $30,000. 


[2]  Xa  "exceu  related  group  indebtedness" 
for  1980  is: 
$50,000  -  X  .12  =  $30,000 

X's  related  group  indebtedness  of  $50,000 
for  1990  Is  greater  than  its  allowable  related 
group  indebtedness  of  $24,000  fro  1989 
(assuming  a  foreign  base  period  ratio  in  1989 
of  .12),  and  X's  related  group  debt-to-asset 


ratio  for  1990  is  .20,  which  is  greater  than  the 
ratio  of  10  described  m  paragraph 
{e)(2)(vii)(B)  of  this  section,  fhereforf.  X's 
excess  related  group  indebtedness  fcr  199<.i 
remains  at  20.000. 

(iii)  Step  2  Using  a  beginning  and  end  of 
year  average,  X  has  the  following  average 
amounts  of  U.S.  and  foreign  indebtedness 
and  average  asset  values: 


1985 

1986 

1987 

1988 

1989           1 

1990 

(1) -    ..-  — • — 

(2) - .,....- 

(3) 

$231,400 
445.000 

.52 

225.000 
45a000 

.50 

225.000 
450,000 

.50 

225,000 
450.000 

.50 

220.800 

46C.0OO 

.48 

249.60C 

teo.ooo 

(a) 
.52 
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(1)  US.  and  foreign  indebted.ness 

(2)  Average  value  of  assets  of  U.S. 
shareholder 

(3)  Debf-to..^sset  ratio  of  U  S  shareholder 
(al  [5OO,CX)O-20.0(X)  te.xcess  related  group 

indebtedness  determined  in  Step  1)] 
X's  "U.S.  base  period  ratio"  for  1990  is: 

(.52  +  .50  +  .504-,50  4-.4«)/5  =  .50 
X's  "allowable  indebtedness"  for  1990  is; 

$430,000  X  .50  =  $24O.0OO 

X's  "excess  U  S  shareholder  indebtedness" 

for  1990  is: 

$249,000  -  $240,000  -^  $9,800 

X's  debt-to-asset  ratio  for  1990  is  .52.  which 
is  greater  than  the  ratio  of  .10  described  in 
paragraph  (e)(3](vii)  of  this  section. 
Therefore.  X's  excess  US.  shareholder 
indebtedness  for  1990  remains  at  $.9,600 

(iv)  Step  3:  (a)  Since  X's  excess  U.S. 
shareholder  indebtedness  of  $9,600  is  less 
than  its  excess  related  group  indebtedness  of 
$20,000,  X's  allocable  related  group 
indebtedness  for  1990  is  $9,600.  The  amount 
of  interest  received  by  X  dunng  1990  on 
allocable  rela'rd  group  indebtedness  is: 
$5,000  X  $9,500/S50,OOG  =.  $960 

(b)  Therefore.  $969  of  X's  third  party 
interest  expense  ($24,960)  shall  be  allocated 
among  various  separate  limitation  categories 
in  proportion  to  the  relative  average  amounts 
of  Y  obligations  held  by  X  in  each  such 
category.  The  amount  of  Y  obiigaticns  in  each 
limitation  category  is  determined  in  the  same 
manner  as  the  stoci^  of  Y  would  be  attributed 
under  the  rules  of  §  1.861-12T(r  J(3).  Since  Y's 
interest  expense  is  apportioned  under  the 
gross  income  method  prescribed  m  §  1  861-PT 
(j),  the  Y  stock  must  be  chardcterized  under 
the  gross  income  method  descnbed  in 
I  1.861-12T(c)(3)(iii).  Y's  gross  income  net  of 
interest  expense  is  determined  as  follows: 
'Foreign  source  high  withholding  tax  interest 
income — 

=  $5,000-[ ($15,000)  multiplied  by  ($5,000)/ 
($5,000  ^$20,000)) 

=  $2,000 
and 
Foreian  source  general  limitation  income — 

=  S20.0oa-fiSi5.000j  multiplied  by 
($20,000) ,' ($5,000  ^  $20,0001 1 

=  $3,000, 


(c)  Ther 


S192  l{$9fiG  «  $2,000/ 


($2,000  *  S8.0OOI)  of  X's  third  party  interest 
expense  is  allocated  to  foreign  source  hiah 
withholding  fax  interest  mcom.e  and  $768 
!$960  ■  SS.OOO,  ($2.000 ^$8,000 ij  is  allocated  to 
'oreign  source  general  hm.itation  income. 

(vj  As  a  result  cf  these  direct  allocations, 
for  purposes  of  apportioning  X's  remaining 
interest  expense  under  §  1.861-9T,  the  value 
of  X's  assets  generating  foreign  source 
general  limitation  income  is  reduced  by  the 
principal  am.ount  of  indebtedness  the  interest 
on  which  is  directly  allocated  to  foreign 
source  general  limitation  income  ($7,680).  and 
the  value  cf  X's  assets  generating  foreign 
source  high  withholding  tax  interest  income 
is  reduced  by  the  principal  amount  of 
indebtedness  the  interest  on  which  is  directly 
allocated  to  foreign  source  hiah  withholding 
tax  interest  income  (Si, 920).  determined  as 
follows: 

Reduction  of  X's  assets  generating  foreign 
source  general  limitation  income: 


X  s  allocable 
related  group 
indebtedness 


$9,600 


Y's  Foreign  source 
general  limitation 
income 

Y's  Foreign  source 
income 


$8,000/ 

($8,000 +  $2,000) 
=  $7,680 


Reduction  of  X  s  assets  generating  foreign 
source  high  withholding  tax  interest  income: 


X's  allocable 
related  group 
indebtedness 


$9,600 


Y's  Foreign  source 
high  withholding 
tax  interest  income 

Y's  Foreign  source 
income 


$2,000/ 

($8,000 +  $2,000) 
=  $1,920 


David  G.  Blattner, 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  January  24, 1992. 
Kenneth  W  Gideon. 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  92-8495  Filed  4-14-92;  8:45  am) 
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26  CFR  Part  1 

(T.D.  83341  ' 

RIN  1545-A037 

Proceeds  of  Bonds  Used  tor 
Reimbursement;  Correction 

agency:  Internal  Revenue  Service, 

T:-<-asL;ry. 

action:  Correction  to  fmal  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  fT.D. 
8394],  which  were  published  Thursday, 
January  30. 1992  (57  FR  3526).  The 
regulations  provide  guidance  as  to  when 
the  allocation  of  bond  proceeds  to 
reimburse  expenditures  previously  made 
by  an  issuer  is  treated  as  an  expenditure 
of  the  bond  proceeds. 
EFFECTIVE  DATE;  The  regulations  and 
these  corrections  are  effective  for  bonds 
issued  after  March  2,  1992. 

FOR  FURTHER  INFORMATION  CONTACT 

William  P.  Cejudo  (202]  56t^32B3  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  provide 
rules  for  allocating  proceeds  of 
"reimbursement  bonds".  Reimbursement 
bonds  are  bonds  the  procpeds  rf  vvh:.:h 


are  allocated  to  reimburse  expenditures 
paid  prior  to  the  date  of  issue  of  the 
bonds. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publii  Htlnn 

Accordingly,  ttie  publication  of  the 
final  regidations  (T.D.  8394),  which  were 
the  subject  of  FR  Doc.  92-2023,  is 

corrpcted  as  fnllnws: 

5  1.103  '8     .Corrected] 

!\ird>,raph  1.  On  page  3530.  column  3, 
the  title  for  the  Table  of  Contents 
"§  1.103.18    Proceeds  of  bonds  used  for 
reimbursement"  ia  corrected  to  read 
"§  1. 103-18    Proceeds  of  bonds  used  for 
reimbursement". 

Par.  2.  On  page  3531,  in  S  1.103-18. 
column  1,  the  entry  for  S  1.103-18(k)(l)  is 
corrected  to  read  "General  rules,". 

Par.  3.  On  page  3531,  in  $  1,103-18. 
column  1,  a  new  entry  S  1.103-18(1)(3)  is 
added  to  read  as  follows: 

(3)  Transition  rule  for  form  of  official 
intent. 

Par.  4.  On  page  3531,  column  2.  in 
§  1.103-18,  paragraph  (c)(2)(B).  line  2, 
the  language  "placed  in  service."  is 
corrected  to  read  "placed  in  service  as 
defined  in  S  1.103-8(d)(5))". 

Par.  5.  On  page  3531,  column  2,  in 
S  1.103-18,  paragraph  (d),  line  2,  the 
language  "activity  bonds.  In  the  case  of 
a"  is  corrected  to  read  "activity  bonds. 
Except  for  any  bond  to  which  paragraph 
(c)  of  this  section  applies,  in  the  case  of 
a". 

Par.  6.  On  page  3531,  column  3,  in 
i  1.103-18,  paragraph  (f)(2),  line  15,  the 
language  "expected  to  be  issued  for 
such  purposes."  is  corrected  to  read 
"expected  to  be  issued  for  such 
reimbursement  purposes,". 

Par.  7.  On  page  3532.  column  1.  in 
§  1,103-18,  paragraph  (f)(2)(ii).  the  last 
line  of  the  paragraph  is  corrected  to  read 
"improvements.". 

Par.  8.  On  page  3532,  column  3,  in 
i  1.103-18,  paragraph  (g](3)(ii),  line  24, 
the  language  "that  cause  the  issuer  to 
reach  its"  is  corrected  to  read  "that 
causes  the  issuer  to  reach  its". 

Par.  B.  On  page  3533.  column  2,  in 
S  1.103-18,  paragraph  (k)(2),  line  2, 
paragraph  (k)(2)(l).  Operating  rule,  is 
correctly  designated  as  paragraph 
(k)(2)(i).  Operating  rule. 

Par.  10.  On  page  3533,  column  3,  in 
i  1.103-18,  paragraph  (k){3)(iv),  lines  1 
and  2  are  corrected  to  read  'To 
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reimburse  any  person  for  any 
expenditure  or". 

Par.  11.  On  page  3534.  column  2,  in 
§  1.103-18.  paragraph  (l)(2){i).  line  3.  the 
language  "before  March  2, 1992",  is 
corrected  to  read  "before  March  3. 
1992". 

Par.  12.  On  page  3534.  column  2.  in 
§  1.103-18.  paragraph  §  1.103-18(1)(3)  is 
added  to  read  as  follows: 

(3)  Transition  rule  for  form  of  official 
intent  The  requirement  of  paragraph 
(f](l)(ii)  of  this  section  does  not  apply  to 
anv  official  intent  declared  before 
March  3, 199i 


§  1.150-1     ICorrected] 

Far.  13.  On  page  3534.  column  3.  in 
§  1.150-1.  paragraph  (g).  lines  7  and  8. 
the  language  "installment  sale 
obligation  or  similar  obligation,  to 
another  entity  (the  obligor"  is  corrected 
to  read  "installinent  sale  obligation,  or 
similar  obligation  to  another  entity  (the 
obligor". 

Par.  14.  On  page  3534,  column  3,  the 
paragraph  designated  (h)(1).  Eflective 
date,  is  correctly  designated  as 
paragraph  (i).  Effective  date. 
C>iithia  E.  Grigsby, 

Alternate  Federal  Register  Liaison  Officer. 
Assistant  Chief  Counsel  (Corporate). 
|FR  Doc.  92-8567  Filed  4-14-92;  8:45  am] 
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-ect  Name/TIN 


agency:  Internal  Revenue  Service. 
action:  Final  regulations. 


SwMMARY:  This  document  contains  final 
regulations  uader  section  3406(a)(1)(B) 
of  the  Internal  Revenue  Code  of  1986 
(the  Code)  relating  to  the  requirement  to 
backup  withhold  on  certain  reportable 
payments  made  to  a  payee  after 
notification  that  the  payee  has  provided 
an  incorrect  name/ taxpayer 
identification  number  combination 
(name/TIN  combination).  These 
regulations  affect  payors,  brokers,  and 
payees  of  certain  reportable  payments 
and  provide  guidance  necessary  to 
comply  with  the  law. 

DATES:  The  regulations  are  effective  on 
September  1. 1990,  and  generally  apply 
with  respect  to  notices  received  on  or 
after  September  1. 1990. 


roB  f'^a-nc^  .NfOftMAT'ON  CONTACf 

Assistant  Chief  Counsel  (Income  Tax 
and  Accounting),  within  the  Office  of 
the  Chief  Counsel.  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
(202-377-7978.  not  a  toll-free  call). 
SUPPLEMEKfTARY  IMFORMATION: 

Faperv^'ork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h))  under  control  number 
1545-0112.  The  estimated  average 
annual  burden  per  respondent  is 
approximately  30  minutes. 

This  estimate  is  an  approximation  of 
the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  It  is  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  more  or  less 
time,  depending  on  their  particular 
circumstances. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  Service,  Attn: 
IRS  Reports  Clearance  Officer  T:FP. 
Washington,  DC  20224,  and  to  the  Office 
of  Management  and  Budget,  Attention: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs.  Washington,  DC 
20503. 

Background 

This  document  contains  final 
regulations  to  be  added  to  part  31  of  title 
26  the  Code  of  Federal  Regulations 
(CFR)  under  sections  3406(a)(1)(B)  of  the 
Code.  This  provision  was  added  to  the 
Code  by  section  104  of  the  Interest  and 
Dividend  Tax  Compliance  Act  of  1983 
(Pub.  L.  98-67.  97  Stat.  369.  371). 

Section  3406(a)(1)(B)  of  the  Code 
requires  payors  to  backup  withhold 
when  the  Service  or  a  broker  notifies  a 
payor  that  the  payee  has  provided  an 
incorrect  name/TIN  combination 
(hereinafter  "B  notice  withholding").  On 
November  23. 1987.  the  Internal  Revenue 
Service  published  in  the  Federal 
Register  temporary  regulations  (26  CFR 
part  35a.3406-l.  T.D.  8163.  52  FR  44861) 
providing  rules  for  backup  withholding 
und^r  section  3406(a)(1)(B)  (the  "B 
notice  rules").  Amendments  to  these 
temporary  regulations  were  published  in 
the  Federal  Register  on  April  11. 1989 
(T.D.  8248.  54  FR  14341).  September  27, 
1990  (T.D.  8309.  55  FR  39399).  and 
September  23. 1991  (T.D.  8365.  56  FR 
47904). 


On  September  2'.  19^X1.  the  Sf  r\-ice 
published  in  the  Federal  Register 
proposed  regulations  (55  FR  39427)  that 
reorganized  and  restated,  in  traditional 
regulation  form,  the  backup  withholding 
rules  in  the  temporary  regulations 
relating  to  all  four  triggers  under  section 
3406.  The  proposed  regulations 
incorporated  the  substance  of  the  B 
notice  rules  in  the  temporary 
regulations.  Amendments  to  the 
proposed  resulations  were  published  in 
the  Federal  Register  on  September  23. 
1991  (56  FR  4~929). 

The  Service  received  many  comments 
concerning  the  proposed  regulations, 
and  a  public  hearing  was  held  on  March 
4, 1991.  The  Service  also  received 
comments  on  the  amendments  to  the 
proposed  regulations  published  on 
September  23. 1991,  and  a  public  hearing 
on  those  amendments  was  held  on 
November  19, 1991. 

The  final  regulations  in  this  document 
contain  rules  relating  only  to  B  notice 
withholding.  These  rules  were 
extensively  modified  by  the  April  11, 
1989,  amendments  to  the  temporary 
regulations.  The  Service  will  issue  final 
regulations  covering  the  remainder  of 
the  backup  withholding  rules.  Those 
final  regulations  will  address,  among 
other  matters,  certain  miscellaneous 
rules  that  were  included  in  the  April  11, 
1989,  amendments.  In  particular,  the 
final  regulations  will  continue  to  allow 
payees  who  have  religious  objections  to 
providing  and  certifying  their  taxpayer 
identification  number  on  Form  W-9  to 
provide  instead  a  signed  copy  of  Form 
4029  or  Form  8812  containing  the 
information  required  therein 
(§  35a.9999-l,  .A-10).  The  Service 
received  comments  concerning  changes 
made  by  the  April  11. 1939,  amendments 
that  provide  that  (1)  a  payor  may  refund 
amounts  withheld  under  section 
3406(a)(1)(C)  if  the  Service  directs  the 
payor  to  do  so  (§  35a.9999-3.  A-38).  and 
(2)  a  trustee  of  a  grantor  trust  with  10  or 
fewer  grantors  is  not  treated  as  a  payor 
(§  35a.999»-3.  A-54).  Although  the 
Service  is  reconsidering  what  the 
appropriate  rules  in  these  two  areas 
should  be,  any  modifications  in  the  final 
regulations  will  apply  only  on  a 
prospective  basis. 

Explanation  of  Previsions 

The  final  regulations  in  this  document 
adopt,  in  substance,  the  B  notice  rules 
contained  in  the  proposed  regulations 
with  the  changes  discussed  below. 

Fiduciary  and  Nominee  Accounts 

Several  commentators  requested  that 
the  final  regulations  make  permanent 
the  exception  from  B  notice  withholding 
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for  fiduciary  and  nociir.c  c  accounts  that 
was  provided  m  lh>e  tt'rr.po^dry 
regulations,  but  was  proposed  to  expire 
upon  issuance  of  final  regulations.  The 
Service  adopted  this  exception  because 
certain  payors  had  indicated  that  they 
are  likely  to  receive  substantial  numbers 
of  B  notices  with  respect  to  accounts 
maintained  by  fiduciaries  or  nominees 
even  though  the  proper  taxpayer 
identification  number  for  the  ultimate 
taxpayer  had  been  provided.  This  could 
result,  for  example,  because  the 
Service's  processing  system  reads  only 
the  first  80  characters  of  the  registration 
on  certain  multi-name  fiduciary  or 
nominee  accounts.  The  final  regulations 
continue  to  exclude  fiduciary  and 
nominee  accounts  from  B  notice 
procedures  and  withholding.  However, 
the  Service  will  reconsider  this  issue  in 
the  future  as  it  improves  its  systems. 

Some  commentators  argued  that  the 
exception  should  be  expanded  to 
include  accounts  where  the  only  name 
on  the  account  registration  is  that  of  a 
trust  or  estate.  The  final  regulations  do 
not  make  this  change  because  in  these 
cases  it  is  clear  that  the  taxpayer 
identification  number  that  should  be 
used  for  information  reporting  purposes 
is  the  taxpayer  identification  number  of 
the  trust  or  estate  (and  not  the  taxpayer 
identification  number  of  the 
beneficiaries).  See  the  instructions  to 
Form  W-9. 

The  final  regulations  clarify  that  B 
notices  are  not  required  to  be  sent  to 
payees  of  fiduciary  and  nominee 
accounts.  In  addition,  under  the  final 
regulations,  the  receipt  of  a  B  notice  on 
a  fiduciary  or  nominee  account  does  not 
count  for  purposes  of  the  B  notice  rule 
where  the  payor  receives  B  notices  with 
respect  to  an  account  twice  in  three 
years  (the  "2/3  rule'*).  However,  the 
receipt  of  a  B  notice  with  respect  to 
these  accounts  continues  to  trigger 
certain  soficitation  requirements  for 
purposes  of  the  reasonable  cause 
exception  under  section  6724.  See 
§  301.6724-1(0(3). 

Payments  Reportable  on  Form  1099- 
MISC 

Several  commentators  argued  that 
payments  reportable  on  Form  1099- 
MISC,  such  as  payments  to  independent 
service  providers  ("1099-MISC 
payments"),  should  be  exempt  from  B 
notice  witholding.  The  commentators 
indicated  that  payors  of  1099-MISC 
payments  often  lack  an  ongoing,  direct 
relationship  with  these  payees  and  thus 
are  not  in  a  position  to  assure  that 
correct  name/TIN  combinations  are 
provided. 

Commentators  suggested  that  B  notice 
withhoHing  mdv  be  especially  difficult 


to  administer  in  the  context  ot  1099- 
MISC  payments  to  third-party  payees 
under  insurance  pohcies  or  similar 
arrangements.  For  example,  insurance 
companies  usually  maintain  their 
business  records  on  a  policyholder 
basis,  rather  than  on  a  payee  basis. 
According  to  the  commentators, 
significant  problems  thus  may  occur  in 
coordinating  B  notice  withholding  with 
respect  to  payments  made  to  the  same 
payee  under  different  policies. 

The  final  regulations  continue  to 
subject  accounts  making  1099-MISC 
payments  to  B  notice  withholding.  The 
Code  specifically  requires  that  backup 
withholding  under  section  3406(a)(1)(B) 
apply  to  these  payments  (unlike  backup 
withholding  under  section  3406(a)(1)  (C) 
or  (D),  which  applies  only  to  reportable 
interest  and  dividend  payments). 
Moreover,  underreporting  of  income 
attributable  to  these  payments  continues 
to  be  of  serious  concern  to  the  Service. 

The  Service,  however,  is  considering 
ways  in  which  the  concerns  of 
commentators  described  above  with 
respect  to  reportable  payments  to  third- 
party  payees  under  an  insurance  policy 
or  similar  arrangement  can  be 
addressed  without  compromising  the 
integrity  of  the  B  notice  withholding 
program.  Toward  this  end,  the  Service  is 
seeking  additional  comments  on 
possible  approaches  with  respect  to 
such  payments. 

Certain  Exceptions  Clarified 

Some  commentators  requested  that 
the  final  regulations  clarify  that  a  payor 
receiving  a  B  notice  is  not  required  to 
notify  the  payee  of  an  account  (or  to 
backup  withhold  with  respect  to  an 
account)  if  the  B  notice  relates  to 
payments  that  were  made  to  an  exempt 
recipient  or  that  were  not,  in  fact, 
reportable  payments.  The  final 
regulations  make  the  requested 
clarification. 

Additional  Responsibilities  of  Pcycrs 
That  Are  Also  Brokers 

Some  com.mentators  asked  for 
clarification  of  the  rules  requiring  a 
broker  to  notify  a  payor  of  a  readily 
tradable  instrument  that  the  payee  is 
subject  to  B  notice  withholding.  The 
final  regulations  provide  that  the 
notification  requirement  applies  if:  (1) 
The  broker  (in  its  capacity  as  payor) 
receives  a  B  notice  for  the  payee  and  is 
required  to  identify  the  account  as 
having  the  incorrect  name/TIN 
combination,  (2)  the  payee  acquires 
through  the  account  a  readily  tradable 
instrument  with  respect  to  which  the 
broker  is  not  the  payor,  and  (3)  the 
acquisition  occurs  on  any  date  more 
than  30  business  days  after  the  date  that 


the  broker  received  the  b  notice  (or  on 
any  earlier  date  if  the  broker  so 
chooses).  Under  the  final  regulations, 
the  notification  requirement  ends 
simultaneously  with  the  broker's 
obligation  to  backup  withhold  on  the 
account  in  its  capacity  as  a  payor.  See 
also  the  rules  for  dormant  accounts 
discussed  below. 

Identification  of  Accounts  Subject  to  B 
Notice  Withholding 

The  rules  in  the  final  regulations  for 
identification  of  accounts  subject  to  B 
notice  withholding  where  the  payor 
receives  the  B  notice  from  the  Service 
are  essentially  unchanged  from  the 
proposed  and  temporary  regulations. 
Accordingly,  if  the  B  notice  contains  an 
account  number  or  designation,  the 
payor  need  only  determine  whether  the 
account  or  accounts  corresponding  to 
that  number  or  designation  have  the 
incorrect  name/TIN  combination.  The 
final  regulations  clarify  that,  where  the 
B  notice  does  not  contain  an  account 
number  or  designation,  the  payor 
satisfies  its  duty  to  exercise  reasonable 
care  in  identifying  accounts  if  the  payor 
searches  the  computer  or  record  system 
that  it  can  reasonably  associate  with  the 
information  return  that  generated  the  B 
notice.  The  final  regulations  also 
provide  that  a  payor  of  a  readily 
tradable  instrument  that  receives  notice 
from  a  broker  (rather  than  the  Service) 
need  not  determine  if  other  accounts  of 
that  payee  have  the  incorrect  name/TIN 
combination. 

The  proposed  and  temporary 
regulations  provide,  in  effect,  that  B 
notice  procedures  and  withholding  do 
not  apply  if  the  error  in  the  taxpayer 
identification  number  is  caused  by  an 
error  by  the  payor  (for  example,  because 
the  payor  transposed  numbers  in  the 
taxpayer  identification  number  when 
incorporating  it  into  its  business 
records).  A  commentator  questioned 
whether  this  rule  applies  when  the  name 
on  the  account  registration  is  wrong  for 
the  same  reason.  The  final  regulations 
provide  that  B  notice  procedures  and 
withholding  do  not  apply  if,  due  to  an 
error  of  the  payor,  the  name  or  taxpayer 
identification  number  on  such  account  is 
not  the  name  or  taxpayer  identification 
number  that  was  provided  to  the  payor 
by  the  payee. 

faint  Accounts 

A  number  of  commentators  raised 
concerns  about  the  rules  in  the 
temporary  and  proposed  regulations 
concerning  the  treatment  of  joint 
accounts.  The  temporary  and  proposed 
regulations  require  a  payor  to  treat  the 
first  person  listed  on  a  joint  account  as 
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the  person  subject  to  backup 

withholding.  Commentators  pointed  out 
that  this  rule  is  inconsistent  with  the 
fact  that  a  payor  may  use  the  name  of 
another  person  on  the  account  for 
irformation  reporting  purposes. 
Accordingly,  the  final  regulations 
provide  that  with  respect  to  a  joint 
account  the  relevant  name/TlN 
combination  for  B  notice  withholding 
purposes  is  the  name/TIN  combination 
used  for  information  reporting  purposes. 
(This  rule  is  phased  in  to  accommodate 
payors  with  systems  keyed  to  the  first 
person  on  the  account.) 

Commentators  also  suggested  deletion 
of  the  reqv.irement  to  continue  backup 
withholding  when  the  name/TIN 
combination  on  the  B  notice  initially 
matches  the  first  person  listed  on  the 
account,  but  the  order  of  names  on  the 
account  is  subsequently  changed.  The 
commentators  explained  that  this  rule  is 
inconsistent  with  the  rule  allowing  the 
payee  to  avoid  B  notice  withholding  by 
recertifying  the  existing  name/TIN 
combination  {subject  to  the  2/3  rule). 
The  final  regulations  make  the  rule 
concerning  a  change  in  the  order  of 
names  optional. 

Requirements  for  the  First  B  Notice  to 
Payees 

The  final  regulations  continue  to 
provide  that  the  notice  to  payees  must 
be  provided  wi'hin  15  days  of  the  date 
that  the  payor  is  considered  to  receive 
the  first  B  notice  from  the  Service  or  a 
broker.  The  final  regulations  generally 
provide  that  rules  governing  the  delivery 
of  the  notice  to  payees  are  to  be 
provided  by  the  Service  in  the  Internal 
Revenue  Bulletin.  In  connection  with  the 
issuance  of  the  final  regulations, 
therefore,  the  Service  is  issuing  Rev. 
Proc.  92-32. 1992-17  I.R.B.  (dated  April 
27. 1992). 

In  general,  the  rules  for  the  first  notice 
under  Rev.  Proc.  92-32  are  the  same  as 
those  in  the  temporary  and  proposed 
regulations,  except  for  the  following 
changes.  First.  Rev.  Proc.  92-32  allows 
payors  to  follow  the  rules  for  a 
substitute  notice  provided  in  the 
temporary  regulations  (prio?  or 
subsequent  to  amendment  by  T.D.  8248. 
T  D.  8309.  or  T.D.  8365)  only  with  respect 
to  B  notices  received  by  payors  prior  to 
September  1, 1993.  Second,  under  Rev. 
Proc.  92-32,  a  payor  is  required  only  to 
state  in  a  substitute  notice  the  date  that 
the  payor  will  begin  backup 
withholding,  rather  than  the  dates  that 
the  payor  received  the  B  notice  and  is 
required  to  begin  backup  withholding 
under  the  Code.  Third,  Rev.  Proc.  92-32 
allows  payors  in  a  substitute  notice  not 
to  give  payees  whose  name  has  changed 
the  option  of  providing  both  surnames 


(rather  than  contacting  the  Social 
Security  Administration  or  the  Service 
to  correct  the  problem).  Fourth,  Rev. 
Proc.  92-32  allows  payors  to  use 
envelopes  marked  either  "Important  Tax 
Document  Enclosed"  or  "Important  Tax 
Return  Document  Enclosed"  and  does 
not  require  them  to  enclose  reply 
envelopes.  Fifth.  Rev.  Proc.  92-32  allows 
payors  to  omit  or  revise  material 
inapplicable  (or  add  information  to 
clarify  material  applicable)  to  the  payee 
because  of  the  status  of  the  payee  or  a 
permitted  practice  of  the  payor. 

Certification  Required  to  Prevent 
Backup  Withholding  From  Starting  or  to 
Stop  It  Once  It  Has  Begun 

As  under  the  temporary  and  proposed 
regulations,  a  payee  who  receives  a 
notice  from  a  payor  that  the  payee's 
name/TIN  combination  is  incorrect  is 
required  to  provide  his  name  and 
taxpayer  identification  number  and  to 
certify,  under  penalties  of  perjury,  that 
the  taxpayer  identification  number  is 
correct  in  order  to  prevent  backup 
withholding  from  starting  or  to  stop  it 
once  it  has  begun.  One  commentator 
asked  whether  a  payee  must  also 
certify,  under  penalties  of  perjury,  that 
the  payee  is  not  subject  to  backup 
withholding  due  to  a  notified  payee 
underreporting  under  section 
3406(a)(1)(C)  of  the  Code,  The  final 
regulations  clarify  that  a  payee  is  not 
required  to  make  that  certification  in 
order  to  prevent  backup  withholding 
under  section  3406(a)(1)(B)  from  starting 
or  to  stop  it  once  it  has  begun.  The  final 
regulations  also  provide  that,  effective 
for  B  notices  received  by  payors  after 
September  1.  1993.  providing  an 
awaiting-TIN  certificate  is  not  sufficient 
for  these  purposes. 

Changes  Related  to  the  2/3  Rule 

The  final  regiilations  retain,  with  the 
changes  discussed  below,  the  2/3  rule 
set  forth  in  the  temporary  and  proposed 
regulations  (as  modified  by  Notice  91- 
40. 1991-50  I.R.B.  11).  Accordingly,  the 
2/3  rule  generally  applies  to  the  receipt 
of  two  B  notices  with  respect  to  the 
same  account  in  any  two  calendar  years 
during  a  rolling  3-year  calendar  period. 
For  example,  a  B  notice  received  in 
October  1992  is  counted  in  determining 
whether  the  payor  received  two  B 
notices  with  respect  to  the  same  payee 
for  a  3-year-calendar  period  ending  with 
1992  and  for  another  3-year-calendar 
period  ending  with  1994. 

The  final  regulations  continue  to 
provide  that  notice  to  payees  must  be 
provided  within  15  days  of  the  date  that 
the  payor  is  considered  to  receive  the 
second  B  notice  from  the  Service  or  a 
broker.  The  final  regulations  generally 


provide  that  rules  governing  the  delivery 
of  the  notice  to  payees  are  to  be 
provided  by  the  Service  in  the  Internal 
Revenue  Bulletin  Rev.  Proc  92-32 
supersedes  Rev.  Proc.  91-58, 1991^0 
I.R.B.  119,  and  provides  these  rules. 

In  general,  the  rules  under  Rev.  Proc. 
92-32  are  the  same  as  under  Rev.  Proc. 
91-58,  v/ith  the  following  exceptions. 
First,  Rev.  Proc.  92-32  allows  payors  to 
follow  the  procedural  rules  provided  in 
the  temporary  regulations  (as  amended 
by  T.D.  8365)  only  with  respect  to  B 
notices  received  by  payors  prior  to 
September  1, 1993.  Second,  Rev.  Proc. 
92-32  requires  a  payor  to  instruct  a 
payee  to  provide  a  copy  of  the  notice 
from  the  payor  to  the  Social  Security 
Administration.  This  will  allow  the 
Social  Security  Administration  to 
provide  the  account  number  back  to  the 
payor  on  Form  SSA-7028.  Third,  under 
Rev.  Proc.  92-32,  certain  rules  described 
above  for  first  notices  (relating  to  the 
date  when  the  payor  will  commence 
backup  withholding;  envelope  markings; 
and  omission,  revision,  or  deletion  of 
certain  material)  also  apply  to  second 
notices.  Fourth,  Rev.  Proc.  92-32 
contains  a  sample  second  notice. 

Notifying  the  Senice  of  Corrected 
Name/TIN  Combination 

The  final  regulations  clarify  that  there, 
is  a  30-day  grace  period  with  respect  to 
the  requirement  that  a  payor  use  a 
corrected  name/TIN  combination  on 
subsequent  information  returns. 

Dormant  Accounts 

Some  commentators  questioned 
whether  it  is  appropriate  to  require 
payors  to  track  accounts  subject  to 
backup  withholding  even  though  no 
reportable  payments  have  been  made  to 
the  account  for  a  long  time.  The  final 
regulations  provide  that  the  requirement 
to  backup  withhold  under  the  B  notice 
rules  (including  the  2/3  rule)  terminates 
no  later  than  the  close  of  the  third 
calendar  year  ending  after  Lhe  date  that 
the  last  reportable  payment  was  made 
to  the  account  (or.  if  later,  the  close  of 
the  third  calendar  year  ending  after  the 
date  the  B  notice  was  received). 

Operational  Issues 

The  Service  received  several 
comments  raising  operational  issues 
relating  to  the  Service's  implementation 
of  the  B  notice  withholding.  These 
include  comments  as  to:  CD  Whether  B 
notices  could  be  sent  to  a  designated 
contact  person,  and  (2)  whether  the 
Service  could  create  and  recognize  aa. 
optional  dummy  number  for  payors 
whose  computer  system  cannot  process 
an  information  return  with  a  rnissme 
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taxpayer  identificatjon  number.  The 
f;nai  regulations  do  not  address  these 
operational  issues.  However,  the  Ser\  ice 
!s  continuing  to  consider  them  and  will 
notify  payors  of  any  change  in  ,tb 
procedures. 

Special  Analyses 

It  has  been  determined  thai  these 
rules  are  not  major  rules  as  defined  in 
F.xecLitive  Order  lZ2in.  Therefore,  a 
RcgLjlatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b|  of  the  .Administrative 
Procedure  Act  (5  L'.SC  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  net  apply  to  these 
regulations,  and,  therefore,  a  finai 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805{f]  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  for  the  regulations 
was  submitted  to  the  Administrator  of 
the  Small  Business  Administration  for 
comm.ent  on  their  impact  on  small 
business. 


Drafting  Information 

1  he  principal  author  of  these 
regulations  is  Renay  France  of  the 
Office  of  the  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting),  within 
the  Office  of  the  Chief  Counsel.  Internal 
Revenue  Service.  Other  personnel  from 
the  Internal  Revenue  Service  and  the 
Treasury  Department  participated  in 
developing  these  regulations  on  matters 
of  both  substance  and  style. 

List  of  Subjects 

26  CFR  Part  31 

Employment  taxes.  Fishing  vessels, 
Gambling,  Income  taxes.  Penalties, 
Pensions,  Railroad  retirement.  Reporting 
and  Recordkeeping  requirements.  Social 
security.  Unemployment  compensation. 

26  CFR  Pi 
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Employment  taxes,  Income  taxes. 
Reporting  and  recordkeeping 

requirements. 

26  CFR  Pari  JO; 

Administrative  practice  and 
procedure.  Alimony,  Bankruptcy,  Child 
support.  Continental  shelf.  Courts, 
Crime.  Employment  taxes.  Estate  taxes, 
F.xcise  taxes.  Gift  taxes.  Income  faxes. 
Investigations.  Law  enforcement.  Oil 
pu:!u;ion.  Penalties,  Pensions.  Reporting 
and  recordkeeping  requirements, 
Statistics,  Taxes 

26  CFR  Port  602 

Reporting  and  recordkeeping 

requirements. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly  26  CVR  parts  31,  35a. 
301,  and  602  htp  amerdpti  as  follows: 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Paragraph  1.  The  authority  for  part  31 
is  amended  by  adding  the  following 
citation: 

Authority:  *  *  *  28  U.S.C  7805  *  *  *  Sec. 
3l.3406(d)-5  also  issued  under  26  U.S.C. 
3406(1).  •   •   • 

Par.  2.  Section  31.3406-0  is  added  to 

subpart  E  to  read  as  follrws- 

§31.3406-0    Oirtllneo' the  backup 
withholding  regulations 

This  section  lists  the  paragraphs 
contained  in  §  31.3406fdU,s 

§  31  3406(dhS     Backup  withholding  ^Ueri 
the  Service  or  a  broker  noMties  tr>e  payc  to 
withhold  because  the  payee  s  taxpayef 
identification  nurnt>er  is  incorrect. 
;u,  Overview. 

(b)  Definitions  and  special  rules. 

(1)  Definition  of  an  incorrect  name/TIN 
combination. 

(2)  Definition  of  account. 

(3)  Definition  of  business  day. 

(4)  Certain  exceptlona. 
(i)  In  general. 

(ii)  Definition  of  fiduciary  or  nominee 
account. 

(c)  Notice  regarding  an  incorrect  name/TIN 
combination. 

(1)  In  general. 

(2)  Additional  requirements  for  payors  that 
are  also  brokers. 

(i)  In  general, 
(ii)  Required  information, 
(iii)  Termination  of  obligation  to  provide 
information. 

(3)  Payor  identification  of  Lhe  account  or 
accounts  of  the  payee  that  have  the  incorrect 
taxpayer  identification  number. 

(i)  in  general. 

(ii)  Reasonable  care  where  no  account 
number  or  designation  is  provided. 

(iii)  No  identification  if  error  is  caused  by 
payor. 

(4)  Special  rule  for  joint  accounts, 
(i)  In  general 

(ii)  Transitional  rule, 
(iii)  Optional  rule  where  names  are 
switched. 

(5)  Date  of  receipt. 

(d)  Notice  from  payors  of  backup 
withholding  due  to  an  incorrect  name/TIN 
combination. 

(1)  In  general. 

(2)  Procedures. 
(i)  In  general 

(ii)  Two  or  more  notices  for  an  account  in 
the  same  calendar  year. 

(e)  Period  during  which  backup 
withholding  is  required  due  to  notification  of 
an  incorrect  name/TIN  combination. 

(1)  In  general 

(2)  Grace  periods 

(i)  Starting  bftck.ip  withholding. 


(ii)  Stopping  ba.v .  f  «  thholdmg. 
(3)  Dormant  aii.n  i-^;* 

(f)  Manner  requu-ed  for  payee  to  furnish 
certified  taxpayer  identification  number. 

(g)  Receipt  of  two  notices  within  a  3-year 
period. 

(1)  In  general. 

(2)  Notice  to  payee  who  has  provided  two 
incorrect  name/TIN  combinations  within  3 
calendar  years. 

(3)  Period  during  which  backup  withholding 
is  required  due  to  a  second  notice  of  an 
incorrect  name/TIN  combination  within  3 
calendar  years. 

(i)  In  general 
(ii)  Grace  periods, 
(iii)  Dormant  accounts. 

(4)  Receipt  of  two  notices  in  one  calendar 
year. 

(5)  Notification  from  the  Social  Security 
Administration  (or  the  Internal  Revenue 
Service)  validatuig  a  name/TIN  combination. 

(h)  Payors  must  use  newly  provided 
certified  number. 

(i)  Effective  date. 

(j)  Examples. 

Par.  3.  Section  31.3406(d)-5  is  added  to 
subpart  E  to  read  as  follows: 

§  5      4f.    i    s    B.ickup  Withholding  wh«n 

the  Service  or  a  broker  nettfle>  the  payor  to 

wi"-f-.o-c  bec:aj."!.«  rne  payee's  t3ipa.-w 
'dP'";  'ication  number  fs  incorreci. 

(a)  Overview.  Backup  withholding 
under  section  3406(a)(1)(B)  applies  to 
any  reportable  payment  made  with 
respect  to  an  account  of  a  payee  if  the 
Internal  Revenue  Service  or  a  broker 
notifies  a  payor  under  paragraph  (c)(1) 
or  (2)  of  this  section  that  the  payee's 
name  and  taxpayer  identification 
number  combination  (name/TIN 
combination)  is  incorrect  and  the  payor 
is  required  under  paragraph  (c)(3)  of  this 
section  to  identify  that  account  as 
having  the  same  name/TIN 
combination.  After  receiving  a  notice 
from  the  Internal  Revenue  Service  or  a 
broker  under  paragraph  (c)(1)  or  (2)  of 
this  section  and  identifying  an  account 
as  having  the  incorrect  name/llN 
combination  under  paragraph  (c)(3)  of 
this  section,  the  payor  must  notify  the 
payee  in  accordance  with  paragraph  (d) 
of  this  section.  In  addition,  under 
paragraph  (e)  of  this  section,  the  payor 
must  backup  withhold  on  all  reportable 
payments  made  to  such  account  after 
the  close  of  the  30th  business  day  after 
the  date  that  the  payor  receives  the 
notice  and  on  or  before  the  close  of  the 
30th  calendar  day  after  the  date  that  the 
payor  receives  from  the  payee  the 
certification  required  under  paragraph 
(f)  of  this  section.  Under  paragraph  (g)  of 
this  section,  if  a  payor  receives  2  notices 
from  the  Internal  Revenue  Service  or 
broker  within  3  calendar  years  with 
respect  to  a  pflvpp's  account,  the  payor 
must  notify     *  p«yee  in  accordance 
with  paragraph  lgj(2)  (rather  than 
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paragraph  (d))  of  this  section.  In 
addition,  the  payor  must  backup 
withhold  on  all  reportable  payments 
made  with  respect  to  the  account  after 
the  close  of  the  30th  business  day  after 
the  date  that  the  payor  receives  the 
second  notice  and  on  or  before  the  30th 
calendar  day  after  the  date  that  the 
payor  receives  notification  from  the 
Social  Security  Administration  (or  the 
Internal  Revenue  Service)  validating  a 
name/TlN  combination  for  the  account. 
Paragraph  (h)  of  this  section  requires  a 
payor  to  use  a  corrected  name/TIN 
combination  on  subsequent  information 
returns. 

(b)  Definitions  and  special  niles.—{\) 
Definition  of  incorrect  name/TIN 
combination.  An  incorrect  name/TIN 
combination  is  a  combination  of  a  name 
and  taxpayer  identification  number 
provided  on  an  information  return  with 
respect  to  which  the  Internal  Revenue 
Service  determines  that  the  taxpayer 
identification  number  provided  is  not 
assigned  under  section  6109  to  the  name 
provided. 

(2)  Definition  of  account.  The  term 
"account"  means  any  account, 
instrument,  or  other  relationship  with 
the  payor. 

(3)  Definition  of  business  day.  The 
term  "business  day"  means  any  day 
other  than  a  Saturday,  Sunday,  or  legal 
holiday  (within  the  meaning  of  section 
7503). 

(4)  Certain  exceptions — (i)  In  general. 
This  section  does  not  apply  with  respect 
to  any  notice  received  under  paragraph 
{c)(l)  or  (2)  of  this  section  with  respect 
to  payments  that — 

(A)  Were  made  to  a  fiduciary  or 
nominee  account:  or 

(B)  Were  not  reportable  paj-ments  (for 
example,  because  the  payments  were 
made  to  an  exempt  recipient). 

See  §  301.6724-l(f)(3)  of  this  chapter  for 
certain  solicitation  rules  applicable  after 
receipt  of  a  notice  under  paragraph 
(c)(1)  or  (2)  of  this  section  with  respect 
to  a  fiduciary  or  nominee  account. 

(ii)  Definition  of  fiduciary  or  nominee 
account.  A  fiduciary  or  nominee  account 
is  an  account  with  respect  to  which  at 
least  one  person  named  in  the 
registration  is  identified  as  acting  in  the 
capacity  as  nominee  or  as  administrator, 
conservator,  custodian,  receiver,  tutor, 
curator,  committee,  executor,  guardian, 
trustee,  or  other  fiduciary  capacity 
recognized  under  governing  law. 

(c)  Notice  regarding  an  incorrect 
rame/TIN  combination — (1)  In  general. 
If  the  Internal  Revenue  Service  notifies  a 
payor  that  a  payee's  name/TIN 
combination  is  incorrect  and  that  the 
payor  must  commence  backup 
withholding  as  required  on  reportable 


payments  made  with  respect  to  accounts 
of  the  payee  with  the  same  name/TIN 
combination,  the  payor  must— 
(i)  Identify  under  paragraph  (c)(3)  of  this 
section  any  account  or  accounts  of  the 
payee  having  the  same  name/TIN 
combination; 

(ii)  Except  as  provided  in  paragraph  (g) 
of  this  section,  notify  the  payee  and 
backup  withhold  on  reportable 
payments  made  to  the  account  or 
accounts  under  the  rules  of  paragraphs 
(d),  (e).  and  (f)  of  this  section. 

This  paragraph  (c)(1)  also  applies  if  the 
payor  receives  notice  from  a  broker 
under  paragraph  (c)(2)  of  this  section. 

(2)  Additional  requirements  for 
payors  that  are  also  brokers— [i]  In 
general.  A  broker  must  notify  the  payor 
of  an  instrument  of  the  information 
required  under  paragraph  (c)(2)(ii)  of 
this  section,  if — 

(A)  The  broker  (in  its  capacity  as  a 
payor)  receives  a  notice  from  the 
Internal  Revenue  Service  under 
paragraph  (c)(1)  of  this  section  that  a 
payee's  name/TIN  combination  is 
incorrect  and  is  required  to  identify  an 
account  of  the  payee  pursuant  to 
paragraph  (c)(3)  of  this  section  as  having 
the  name/TIN  combination; 

(B)  The  payee  acquires  through  the 
same  account  with  the  broker  a  readily 
tradable  instrument  with  respect  to 
which  the  broker  is  not  the  payor;  and 

(C)  The  acquisition  of  such  instrument 
occurs  after  the  close  of  the  30th 
business  day  after  the  date  that  the 
broker  receives  that  notice  (or  on  any 
earlier  date  that  the  broker  chooses  to 
begin  applying  this  paragraph  (c)(2)). 

For  purposes  of  this  paragraph  (c)(2)(i). 
with  respect  to  notices  under  paragraph 
(c)(1)  of  this  section  received  on  or  after 
September  1, 1992.  an  acquisition 
includes  a  transfer  of  an  instrument  out 
of  street  name  into  the  name  of  the 
registered  owner,  i.e..  the  payee, 
(ii)  Required  information.  The 
information  required  to  be  provided 
under  this  paragraph  (c)(2)(ii)  is: 

(A)  The  fact  that  the  broker  was 
notified  by  the  Internal  Revenue  Service 
that  the  payee  furnished  an  incorrect 
name/TIN  combination; 

(B)  The  incorrect  name/TIN 
combination;  and 

(C)  The  fact  that  the  named  payee  is 
subject  to  backup  withholding  under 
section  3406(a)(1)(B). 

The  broker  is  required  to  provide  this 
information  to  the  payor  of  the 
instrument  in  connection  with  the 
transfer  instructions  for  the  acquisition. 

(iii)  Termination  of  obligation  to 
provide  information.  The  obligation  of  a 
broker  to  provide  information  to  payors 


under  this  paragraph  (c)(2)  terminates 
simultaneously  with  the  termination  of 
the  broker's  obligation  to  backup 
withhold  (in  its  capacity  as  payor)  on 
reportable  payments  to  the  account. 

(3)  Payor  identification  of  the  account 
or  accounts  of  the  payee  that  have  the 
incorrect  taxpayer  identification 
number— {\]  In  general.  If  an  account 
number  or  designation  is  provided  in  the 
notice  received  under  paragraph  (c)(1)  of 
this  section,  the  payor  need  only  identify 
any  account  or  accounts  corresponding 
to  that  number  or  de.signation  that  has 
the  same  name/TIN  combination 
provided  in  the  notice  If  no  account 
number  or  designation  i?  provided  in  the 
notice  received  under  paragraph  (c)(1)  of 
this  section,  the  payor  must  identify, 
using  reasonable  care,  all  accounts  of 
the  payee  having  the  same  name/TIN 
combination  provided  in  the  notice.  If  a 
payor  receives  notice  from  a  broker 
under  paragraph  (cl(2)  of  this  section 
with  respect  to  the  acquisition  of  a 
readily  tradable  instrument,  the  payor  is 
not  required  to  identify  any  other 
account  of  the  payee. 

(ii)  Reasonable  care  where  no  account 
number  or  designation  is  provided.  A 
payor  who  satisfies  the  following  two- 
part  facts-and-circumstances  test  will  be 
considered  to  have  exercised  reasonable 
care  for  purposes  of  this  paragraph 
(c)(3). 

(A)  Part  one  of  the  test  is  satisfied  if  a 
payor  searches  for  accounts  of  the 
payee  on  the  computer  or  other 
recordkeeping  system  that  the  payor  can 
reasonably  associate  with  the 
information  return  that  generated  the 
notice  under  paragraph  (c)(l]  of  this 
section.  For  example,  a  payor  who 
maintains  separate  computer  or 
recordkeeping  systems  for  different 
product  lines  will  have  identified  and 
used  the  appropriate  system  if  the  payor 
searches  for  accounts  of  the  payee  on 
the  computer  or  recordkeeping  system 
that  con'.?'ns  the  product  line  for  the 
type  of  payments  reported  on  the 
information  return.  A  payor  with  the 
same  product  line  on  several 
nonintegrated  computer  or  record 
systems  will  have  identified  end  used 
the  appropriate  system  if  the  payor 
searches  for  accounts  of  the  payee  on 
any  computer  or  record  system  that  the 
payor  otherwise  can  reasonably 
associate  with  the  information  return. 
(B)  Part  two  of  the  test  is  satisfied  if 
the  payor  inputs  the  name/TIN 
combination  provided  on  the  notice  from 
the  Internal  Revenue  Service  under 
paragraph  (cl(l)  of  this  section  into  the 
system  that  is  described  in  paragraph 
(c)(3)(ii)(A]  of  this  section.  If  the  system 
of  a  payor  cannot  utilize  the  name/TIN 


Federal  Register  /  Vol.  57.  No.  73  /  Wednesday.  Aprf,  1.',   ii->92  /  Rules  and  Regulations         13033 


corTibinafion,  the  payor  must  input 
appropDate  data  or  criteria,  as 
determined  by  the  capability  of  the 
payor's  computer  or  recordkeeping 
system. 

(iii)  No  identification  if  error  is 
caused  by  payor.  A  payor  may  treat  an 
account  as  not  having  the  incorrect 
name/TIN  combination  if  the  error 
resulted  because  the  name  or  taxpayer 
identification  number  on  such  account  is 
not  the  name  or  taxpayer  identification 
number  that  was  provided  to  the  payor. 
This  may  occur,  for  example,  where  a 
payor  transposes  numbers  in  the 
taxpayer  identification  number  when 
incorporating  it  into  the  payor's  business 
records. 

(4)  Special  rules  for  joint  accounts — 
(i)  In  general.  In  the  case  of  a  joint 
account,  the  relevant  name/TLN 
combination  for  purposes  of  this  section 
is  the  name/TIN  combination  used  for 
information  reporting  purposes. 

(ii)  Transitional  rule.  With  respect  to 
notices  received  under  paragraph  (c)  (Ij 
or  (2)  of  this  section  prior  to  September 
1, 1993,  a  payor  may  treat  the  name/TIN 
combination  of  the  first  person  on  a  joint 
account  as  the  relevant  name/TIN 
combination,  unless  thai  person  is  an 
exempt  foreign  person  and  the  account 
registration  includes  names  of  persons 
who  are  not  foreign  persons. 

(iii)  Optional  rule  where  names  are 
switched.  A  payor  may  backup  withhold 
under  this  section  on  reportable 
payments  made  to  a  joint  account  if  the 
order  of  the  names  (or  taxpayer 
identification  numbers)  on  the  account 
is  merely  changed  subsequent  to  receipt 
of  a  notice  under  paragraph  (c)  (1)  or  (2) 
of  this  section,  provided  that  the  name 
of  the  person  to  which  the  incorrect 
name/TIN  combination  originally 
applies  remains  on  the  account. 

(5)  Date  of  receipt.  For  purposes  of 
this  section,  the  date  set  forth  on  the 
notice  from  the  Internal  Revenue  Service 
or  broker  under  paragraph  (c)  (1)  or  (2) 
of  this  section  is  considered  to  be  the 
date  of  receipt  of  the  notice  by  the 
payor.  However,  if  the  payor 
demonstrates  to  the  satisfaction  of  the 
Internal  Revenue  Service  that  the  date 
of  actual  receipt  of  the  notice  is  later 
than  the  date  on  the  notice,  the  actual 
date  of  receipt  is  controlling. 

(d)  Notice  from  payors  of  backup 
withholding  due  to  an  incorrect  name/ 
TIN  combination— {\]  In  general.  Except 
as  provided  in  paragraph  (g)  of  this 
section,  if  a  payor  receives  notice  under 
paragraph  (c)(1)  or  (2)  of  this  section  and 
is  required  to  identify  an  account  as 
having  the  incorrect  name/TIN 
combination  under  paragraph  (c)(3)  of 
this  section,  the  payor  must  send  a  copy 
of  the  notice  (or  an  acceptable  substitute 


notice!  to  the  paypp  of  the  account  in 
accordance  with  the  procedures  of 
paragraph  (d)(2)  of  this  section. 

(2)  Procedures — (i)  In  general.  The 
notice  that  a  payor  must  send  to  a  payee 
under  paragraph  (d)(1)  of  this  section 
must  comply  with  such  procedural 
requirements  as  the  Internal  Revenue 
Service  provides  in  the  Internal  Revenue 
Bulletin  such  as  to  form  and  manner  of 
delivery.  A  payor  must  send  the  notice 
to  the  payee  within  15  business  days 
after  the  date  that  the  payor  receives  the 
notice  from  the  Internal  Revenue  Service 
or  a  broker  under  paragraph  (c)(1)  or  (2) 
of  this  section. 

(ii)  Two  or  more  notices  for  an 
account  in  the  same  calendar  year.  A 
payor  who  receives,  under  the  same 
payor  taxpayer  identification  number, 
two  or  more  notices  under  paragraph 
(c)(1)  or  (2)  of  this  section  in  a  calendar 
year  with  respect  to  the  same  account  of 
a  payee  need  only  send  one  notice  to  the 
payee  under  this  section. 

(e)  Period  during  which  backup 
withholding  is  required  due  to 
notification  of  an  incorrect  name/TIN 
combination — (1)  In  general.  Except  as 
provided  in  paragraph  (g)  of  this  section, 
if  a  payor  receives  a  notice  under 
paragraph  (c)(1)  or  (2)  of  this  section  and 
is  required  to  identify  an  account  as 
having  the  same  name/TIN  combination 
under  paragraph  (c)(3)  of  this  section, 
the  payor  must  impose  backup 
withholding  on  all  reportable  payments 
made  with  respect  to  the  account  after 
the  close  of  the  30th  business  day  after 
the  date  the  payor  receives  that  notice 
and  on  or  before  the  close  of  the  30th 
calendar  day  after  the  day  the  payor 
receives  from  the  payee  the  certification 
required  under  paragraph  (f)  of  this 
section. 

(2)  Grace  periods — (i)  Starting  backup 
withholding.  A  payor  may,  on  an 
account-by-account  basis  or  in  general, 
choose  to  begin  backup  withholding 
under  this  paragraph  (e)  at  any  time 
during  the  30-busines8-day  period 
described  in  paragraph  (e)(1)  of  this 
section. 

(ii)  Stopping  backup  withholding.  A 
payor  may,  on  an  account-by-account 
basis  or  in  general,  choose  to  stop 
backup  withholding  under  this 
paragraph  (e)  at  any  time  within  30 
calendar  days  after  the  payor  receives 
from  the  payee  the  certification  required 
under  paragraph  (f)  of  this  section. 

(3)  Dormant  accounts.  The 
requirement  that  a  payor  backup 
withhold  under  this  paragraph  (e)  on 
reportable  payments  made  with  respect 
to  an  account  terminates  no  later  than 
the  close  of  the  third  calendar  year 
ending  after  the  later  of— 


(i)  The  date  that  the  last  reportable 
payment  was  made  to  that  account;  or 
(ii)  The  date  that  the  payor  received 
the  notice  under  paragraph  (c)(1)  or  (2) 
of  this  section. 

(f)  Manner  required  for  payee  to 
furnish  certified  taxpayer  identification 
number  (1)  Except  as  provided  in 
paragraph  (g)  of  this  section,  in  order  to 
prevent  backup  withholding  under 
paragraph  (e)  of  this  section  from 
starting,  or  to  stop  it  once  it  has  begun,  a 
payee  with  respect  to  whom  the  payor 
has  been  notified  under  paragraph  (c)(1) 
or  (2)  that  the  payee's  name/TIN 
combination  is  incorrect  is  required  on 
Form  W-9  (or  an  acceptable  substitute 
form)  to — 

(i)  Provide  the  payee's  name  and 
taxpayer  identification  number:  and 

(ii)  Certify,  under  penalties  of  perjury, 
that  the  taxpayer  identification  number 
being  provided  is  correct. 

(2)  The  certification  must  be  made 
even  if-the  account  is  a  pre-1984  account 
and  even  if  the  payment  to  the  account 
is  a  reportable  payment  other  than 
interest,  dividends,  patronage  dividends, 
original  issue  discount,  or  proceeds  of  a 
sale  of  a  security  or  commodity.  In  order 
to  prevent  backup  withholding  under 
paragraph  (e)  of  this  section  from 
starting  or  to  slop  it  once  it  has  begun,  a 
payee  is  not  required  to  certify,  under 
penalties  of  perjury,  that  the  payee  is 
not  subject  to  backup  withholding  due  to 
notified  payee  underreporting  under 
section  3406(a)(1)(C).  With  respect  to 
notices  received  under  paragraph  (c)(1) 
or  (2)  of  this  section  on  or  after 
September  1, 1993,  the  requirements  of 
this  paragraph  (f)  are  not  satisfied  if  a 
payee  provides  only  an  awaiting  TIN 
certification.  As  a  result,  a  payor  must 
not  fail  to  begin  backup  withholding 
under  paragraph  (e)  of  this  section 
solely  because  the  payee  provided  an 
awaiting  TIN  certification,  or  stop  it 
once  it  has  begun  solely  because  the 
payee  provided  an  awaiting  TIN 
certification. 

(g)  Receipt  of  two  notices  within  a  3- 
year  period — (1)  In  general.  If  a  payor 
receives  notification  under  paragraph 
(c)(1)  or  (2)  of  this  section  twice  within  3 
calendar  years,  and  in  each  case  the 
payor  is  required  to  identify  the  same 
account  as  having  the  incorrect  name/ 
TIN  combination,  the  payor  must — 

(i)  Disregard  any  future  certifications 
(described  in  paragraph  (f)  of  this 
section)  furnished  by  the  payee  with 
respect  to  the  account  until  the  payor 
receives  notice  from  the  Social  Security 
Administration  (or  the  Internal  Revenue 
Service)  validating  a  name/TIN 
combination  under  paragraph  (g)(5)  of 
this  section; 
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(ii)  Send  the  notice  described  in 
paragraph  (g)(2)  of  this  section  to  the 
payee  (and  not  the  notice  required  under 
paragraph  (d)  of  this  section)  within  15 
business  days  after  the  date  that  the 
payor  receives  the  second  notice;  and 

(iii)  Impose  backup  withholding  on  the 
account  for  the  period  described  in 
paragraph  (g)(3)  of  this  section. 
The  payor  must  maintain  sufficient 
records  to  detennine  whether  the  payor 
has  received  notices  under  paragraph  (c) 
(1)  or  (2)  of  this  section  twice  within  3 
calendar  years  with  respect  to  the  same 
account. 

(2)  Notice  to  payee  who  has  provided 
two  incorrect  name/TIN  combinations 
within  3  calendar  years.  The  notice  to 
the  payee  required  by  paragraph  (g)(1) 
of  this  section  must  comply  with  such 
procedural  requirements  as  the  Internal 
Revenue  Service  provides  in  the  Internal 
Revenue  Bulletin  such  as  to  form  and 
manner  of  delivery. 

(3)  Period  during  which  backup 
withholding  is  required  due  to  a  second 
notice  of  an  incorrect  name /taxpayer 
identification  combination  within  3 
calendar  years — (i)  In  general.  If 
paragraph  (g)(1)  of  this  section  applies. 
the  payor  must  backup  withhold  on  all 
reportable  payments  made  with  respect 
to  the  account  of  the  payee  after  the 
close  of  the  30th  business  day  after  the 
date  that  the  payor  receives  the  second 
notice  under  paragraph  (c)  (1)  or  (2)  of 
this  section  and  on  or  before  the  close  of 
the  30th  calendar  day  after  the  date  that 
the  payor  receives  notice  from  the 
Social  Security  Administration  (or  the 
Internal  Revenue  Service)  validating  a 
name/TL\  combination  under  paragraph 
(g)(5)  of  this  section  for  the  account. 
However,  a  payor  may  choose  not  to 
commence  backup  withholding  under 
this  paragraph  (g)  until  January  1. 1992. 

(ii)  Grace  periods — (A)  Starting 
backup  withholding.  A  payor  may,  on  an 
account-by-account  basis  or  in  general, 
choose  to  begin  backup  withholding 
under  this  paragraph  (g)  at  any  time 
during  the  30-busine3s-day  period 
described  in  paragraph  (g)(3)(i)  of  this 
section. 

(B)  Stopping  backup  withholding.  A 
payor  may.  on  an  account-by-account 
basis  or  in  general,  choose  to  stop 
backup  withholding  under  this 
paragraph  (g)  at  any  time  within  30 
calendar  days  after  the  date  the  payor 
receives  notice  from  the  Social  Security 
Administration  (or  the  Internal  Revenue 
Service)  validating  a  name/TTN 
combination  imder  paragraph  tg)(5)  of 
this  section  for  the  account. 

(iii]  Dormant  accounts.  The 
requirement  that  a  payor  backup 
withhold  under  this  paragraph  (g)  on 


reportable  payments  made  with  respect 
to  an  account  terminates  no  later  than 
the  close  of  the  third  calendar  year 
ending  after  the  later  of — 

(A)  The  date  that  the  last  reportable 
payment  was  made  to  that  account;  or 

(B)  The  date  that  the  payor  received 
the  second  notice  under  paragraph  (c) 
(1)  or  (2)  of  this  section. 

(4)  Receipt  of  two  notices  in  one 
calendar  year.  A  payor  must  treat  the 
receipt  of  two  or  more  notices  under 
paragraph  (c)  (1)  or  (2)  of  this  section  in 
a  calendar  year  with  respect  to  an 
account  as  the  receipt  of  one  notice  for 
purposes  of  this  paragraph  (g).  The 
preceding  sentence  applies  only  if  the 
two  or  more  notices  are  received  under 
the  same  payor  taxpayer  identification 
number. 

(5)  Notification  from  the  Social 
Security  Administration  (or  the  Internal 
Revenue  Service)  validating  a  name/ 
TIN  combination.  The  Social  Security 
Administration  (or  the  Internal  Revenue 
Service)  will  notify  a  payor  after  it 
validates  a  name/TIN  combination  that 
the  payee  provides  for  an  account  to 
which  paragraph  (g)(1)  of  this  section 
applies.  Notification  from  the  Social 
Security  Administration  (or  the  Internal 
Revenue  Service)  validating  a  name/ 
TIN  combination  satisfies  the 
requirements  of  this  paragraph  (g)(5) 
only  if  it  complies  with  such  procedural 
requirements  as  the  Internal  Revenue 
Service  provides  in  the  Internal  Revenue 
Bulletin  such  as  to  form  and  manner  of 
dehvery.  In  order  to  obtain  notification 
from  the  Social  Security  Administration 
(or  the  Internal  Revenue  Service) 
validating  a  name/TIN  combination  for 
an  account,  a  payee  who  receives  notice 
from  a  payor  under  paragraph  (g)(2)  of 
this  section  should  follow  such 
procedures  as  the  Internal  Revenue 
Service  provides  in  the  Internal  Revenue 
Bulletin. 

(h)  Payor  must  use  newly  provided 
certified  number.  If  a  payor  receives  a 
certification  under  paragraph  (f)  of  this 
section  or  a  notification  under 
paragraph  (g)(5)  of  this  section  for  an 
account,  the  payor  must  u.se  the  name/ 
TIN  combination  provided  on  such 
certification  or  notification  on 
information  returns  for  the  account  for 
which  the  due  date  (without  regard  to 
extensions)  is  more  than  30  calendar 
days  after  the  date  that  the  payor 
receives  the  certification  or  notification. 
A  payor  who  uses  that  name/TIN 
combination  on  the  first  such 
information  return  satisfies  the 
requirement  of  section  3406(h)(9)  to 
provide  this  information  to  the  Internal 
Revenue  Service.  If  the  payor  is  not 
required  to  file  any  information  returns 
with  respect  to  the  account  after  the 


date  that  the  payor  receives  the 
certincation  or  notification,  a  payor  is 
deemed  to  satisfy  the  requirements  of 
section  3406(h)(9). 

(i)  Effective  date.  Except  as  otherwise 
provided  in  this  section,  the  provisions 
of  this  section  are  effective  with  respect 
to  notices  received  on  or  after 
September  1,  1990,  under  paragraph  (c) 
(1)  or  (2)  of  this  section. 

(j)  Examples.  The  application  of  the    > 
provisions  of  this  section  may  be  / 

illustrated  by  the  foilowi.'^g  examples:  / 

Example  1.  D  opened  an  account  with  Bank 
O  prior  to  1984  and  f\jmished  a  taxpayr 
identification  numb"r  tc  O  at  the  tim?  he 
opened  the  account  O  pays  -.rterest  on  the 
account  at  the  end  of  each  calendar  month, 
and  the  account  is  a  pra-1984  account.  On 
October  1, 1930.  Lhe  Internal  Revenue  Service 
notifies  Bank  O  that  the  name/TLN 
combination  provided  by  D  is  incorrect.  O 
timely  notifies  D  as  required  in  paragraph 
(d)(1)  of  this  section.  O  does  not  receive  the 
certification  required  under  paragraph  (f)  of 
this  section  from  D  O  is  required  to  backup 
withhold  20  percent  of  ali  reportable 
payments  made  after  November  14, 19rO 
(which  is  30  business  days  after  the  date  the 
Internal  Revenue  Sei^ice  notified  O). 
Therefore,  O  is  not  required  to  backup 
withhold  on  the  reportable  payment  made  on 
October  31, 1990,  but  is  required  to  backup 
withhold  on  the  reportable  payment  made  on 
November  30, 1990.  O  is  required  to  continue 
to  backup  withhold  under  section 
3406(a)(1)(E)  until  O  receives  the  certification 
required  under  paragraph  (f)  of  this  section 
from  D  (or,  if  earlier,  until  backup 
withholding  terminates  under  paragraph 
(e)(3)  of  this  section). 

Example  2.  Assume  the  same  facts  as  in 
Example  1  except  that  D  furnishes  a  new 
taxpayer  identification  number  to  O  on 
November  1, 1990,  but  does  not  certify,  under 
penalties  of  perjury,  that  it  is  his  correct 
taxpayer  identification  number  as  required 
under  paragraph  (f)  of  this  section.  Even 
though  the  account  is  a  pre-1984  account,  O  is 
required  to  withhold  20  percent  of  all 
reportable  payments  made  after  November 
14, 1990  (which  is  30  business  days  after  the 
date  the  Internal  Revenue  Service  notified  O). 
and  before  the  date  O  receives  the 
certification  required  under  paragraph  (f)  of 
this  section  from  D. 

Example  3.  Assume  the  same  facts  as  in 
Example  2  except  that  D  provides  O  with  the 
certification  required  under  paragraph  (f)  of 
this  section  on  November  10. 1990.  D  elects 
pursuant  to  paragraph  (e){2)(ii)  of  this  section 
to  treat  the  certification  as  received  on 
November  20, 1990.  Even  though  D  did  not 
provide  the  certification  to  O  within  30 
business  days  after  the  Internal  Revenue 
Service  notified  O  that  D  provided  an 
incorrect  taxpayer  identification  number,  O  is 
not  required  to  backup  withhold  under 
section  3406(al(l)(B)  because  O  did  not  make 
any  reportdblc  payment  to  D  after  30 
business  days  after  notification  of  an 
incorrect  name/TIN  combination  and  before 
Q  -ppp'v^d  D's  rertifirstion  under  paragraph 
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(f)  of  this  section  (or,  if  earlier,  until  backup 
withholding  terminates  under  paragraph 
(e)(3)  of  this  section). 

Example  4  Individual  F  has  two  post-1983 
accounts  with  Bank  R  that  pay  reportable 
interest:  a  savings  account  and  a  money 
market  account.  The  money  market  account 
was  opened  in  1986.  and  the  savinas  account 
was  opened  on  February  1.  1991   R  treats 
each  of  these  accounts  as  a  separate  account 
on  Its  books  and  records  for  business 
purposes.  On  October  1,  1990,  the  Iiitemal 
Revenue  Service  notified  R  pursuant  to 
paragraph  (c)(1)  of  this  section  that  F 
furnished  an  incorrect  name/TlN 
combination  with  respect  to  the  m.mey 
market  account.  R  timely  sends  F  the  notice 
required  under  paragraph  (d)  of  this  section 
and  receives  the  certification  required  under 
paragraph  (f)  of  th;s  section  from  F  on 
November  1.  1990  On  October  1,  1991,  the 
Internal  Revenue  Service  again  notifies  R  that 
F  furnished  an  incorrect  name,.'TI.\ 
combination  with  respect  to  the  money 
market  account.  Further.  R  determines  from 
its  business  records  that  two  notifications  of 
an  incorrect  name,/TLN  combination  have 
been  received  with  respect  to  the  money 
market  account  within  3  calendar  years  R 
must  send  F  the  notice  required  under 
paragraph  (g)(2)  of  this  section  and  must 
commence  backup  withholding  on  reportable 
interest  paid  on  the  m.oney  market  account 
pursuant  to  paragraph  (gl{3)  of  this  section 
after  November  14,  1991.  which  is  30  business 
days  after  R  received  the  second  notice.  R 
must  continue  to  backup  withhold  under 
paragraph  (g)  of  this  section  on  the  money 
market  account  until  R  receives  notification 
from  the  Social  Security  Administration  as 
described  in  paragraph  (g)(5)  of  this  section 
(or,  if  earlier,  until  backup  withholding 
terminates  under  paragraph  (g)(3)(iii)  of  this 
section).  R  is  not  required  to  backup  withhold 
on  the  savings  account  unless  and  until  it 
receives  notice  under  paragraph  (c)  (1)  or  (2) 
of  this  section  with  respect  to  the  savings 
account. 

PART  35a— TEMPORARY 
EMPLOYMENT  TAX  REGULATIONS 
UNDER  THE  INTEREST  AND  DIVIDEND 
TAX  COMPLIANCE  ACT  OF  1983 

Par,  4.  i'ha  authority  citation  for  part 

■;'id  ;s  amended  in  part  by  removing  the 
;.ir,><'.;ase  "§  35a. 3406-1  also  issued 
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26U.S.C.  3406(a).(b).  (e).  (g).  (h). 
ar.d  (i);  26  U.S.C.  6109;  26  U.S.C.  6676; 
and  26  U.S.C.  6721;"  to  read  as  follows: 

Authority:  28  U.S.C.  7805.  *   *  • 

§  35a.340&-1    [Amended] 

Par.  5.  Section  35a. 3406-1  is  removed. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  6.  The  authority  citation  for  part 
301  continues  to  read  in  part: 

Authority:*  *  *  26  U.S.C.  7805  *  *  * 

Par.  7.  Section  301.6724-1  is  amended 
as  follows: 


1.  Paragraph  (fl(l)(ii)  is  amended  by 
removing  the  language  "and  §  35a, 3406- 
1(c)  and  (f]  of  this  chapter  issued  under 
the  Interest  and  Dividend  Tax 
Compliance  Act  of  1983". 

2,  Paragraph  (f)(2)  is  revised  to  read  as 
set  forth  below, 

3  Paragraph  (f)(3)  is  amended  by 
removing  the  language  "§  35a. 3406- 
l(a)(3){x)  of  this  chapter"  and  adding  in 
lieu  thereof  •§  31  3406(d)-5(b)(4)(i)(A)  of 
this  chapter' 

4.  Paragraph  (g)  is  amended  by  adding 
the  language    as  in  effect  on  December 
31,  1989"  after  "§  35a.9999-l  of  this 
chapter  etseq.". 

5  Paragraph  (h)(2)(i)  is  amended  by 
adding  the  language  "as  in  effect  on 
December  31. 1989"  after  "§  35a.9999-l 
of  this  chapter". 

Revised  paragraph  (f)(2)  of  §  301.6724- 
1  reads  a.s  follows: 

§301.6724-1     Reasonal>»€  cause. 
*         •         •         *         • 

(f)  •  *  • 

(2)  Manner  of  making  annual 
solicitation  if  notified  pursuant  to 
section  3406(a)(1)(B).  A  filer  that  has 
been  notified  of  an  incorrect  name/TlN 
combination  pursuant  to  section 
3406(a)(1)(B)  (except  filers  to  which 
§  31.3406(d)-5(b)(4)(i)(A)  of  this  chapter 
applies)  will  satisfy  the  solicitation 
requirement  of  this  paragraph  (f)  only  if 
it  makes  a  solicitation  in  the  manner 
and  within  the  time  period  required 
under  §  31.3406(d)-5(d)(2)  (i)  or  (g)(l)(ii) 
of  this  chapter,  whichever  applies. 
Section  31.3406(d)-5(d)(2)  (i)  and 
(g)(l)(ii)  of  this  chapter  generally 
requires  that  filer  to  notify  a  payee  that 
the  payee's  account  contains  an 
incorrect  taxpayer  identification  number 
within  15  business  days  after  the  date  of 
the  notice  from  the  Internal  Revenue 
Service  or  a  broker. 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par  4.  The  authority  citation  for  part 
b02  continues  to  read  as  follows: 
Authority:  26  U.S.C.  7805. 

Par.  5.  Section  602.101(c)  is  amended 
by  removing  the  entry  in  the  table  for 
"35a.3406-l"  and  adding  the  entry— 
"31.3406(d)-5 1545-0112". 

Shirie)  U   Peterson, 
Commissioner  of  Internal  Revenue. 

Approved;  March  25, 1992. 
Fred  T.  Goldberg,  |r., 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  92-8339  Filed  4-10-fl2: 1:34  pm) 
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26  CFR  Pan  301 

:  T  D   64  1 3  ; 

RIN  !'>45-AG=i'i. 

Reduction  ot  Tai  OverpayTieots  by 
Amount  of  Past-Due,  Legaliy 
Enforceable  Debt  O'wed  tc  a  Feoe'al 
Agency 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Final  regulations. 

summary:  This  document  contains  final 
:tj;>.ici lions  under  section  6402(d),  which 
permits  the  Service  to  reduce  the 
amount  of  any  overpayment  payable  to 
a  taxpayer  by  the  amount  of  a  past-due. 
legally  enforceable  debt  owed  to  any 
Federal  agency,  and  under  section 
6402(e).  which  limits  the  review  of  such 
reductions.  Changes  to  the  applicable 
law  were  made  by  the  Deficit  Reduction 
Act  of  1984.  The  regulations  affect 
taxpayers  who  owe  such  debts  and 
Federal  agencies  to  which  such  debts 
are  owed. 

EFFECTIVE  DATE:  These  regulations  are 
effective  after  April  15, 1992. 

FOR  FURTHER  INFORMATICS  CON  '  ACT: 
Rochelle  L.  Pickai^;  ...i  ii,c  U;;.^.t  uf  the 
Assistant  Chief  Counsel  (Income  Tax 
and  Accounting),  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW.. 
Washington,  DC  20224  (Attention: 
CC:CORP:T)  (202-566-3637.  not  a  toll- 
free  call). 

SUPPLEMENTARY  INFORMATiON;  ThiS 

Uucunicr.'i  v-uiiiuiiih  Jiiiai  i emulations 
amending  the  Procedure  and 
Administration  Regulations  (26  CFR  part 
301).  to  provide  rules  under  section  6402 
(d)  and  (e)  of  the  Internal  Revenue  Code 
of  1986  (the  "Code"),  relating  to  the 
authority  to  make  credits  or  refunds. 

Section  2653  of  the  Deficit  Reduction 
Act  of  1984  (Pub.  L.  98-369,  98  Stat.  494. 
1153)  enacted  section  3720A  of 
subchapter  II  of  chapter  37  of  title  31. 
United  States  Code,  relating  to  the 
reduction  of  a  tax  refund  by  the  amount 
of  a  past-due.  legally  enforceable  debt 
owed  to  a  Federal  agency,  and  amended 
section  6402  (d)  and  (e),  relating  to  the 
authority  to  make  credits  and  refunds, 
and  section  6103.  relating  to 
confidentiality  and  disclosure  of  returns 
and  information. 

Section  2653  of  the  Deficit  Reduction 
Act  was  amended  by  section  9402  of  the 
Omnibus  Budget  Reconciliation  Act  of 

1987  (Pub.  L  100-203, 101  Stat.  1330-1, 
1330-376)  (extending  effective  date); 
section  701  of  the  Family  Support  Act  of 

1988  (Pub.  L.  100-485, 102  Stat.  2343, 
2425)  (further  extending  effective  date); 
section  5129  of  4he  Ontmibus  Budget 
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Reconciliation  Act  of  1990  (Pub.  L  101- 
508, 104  Stat.  1388, 1388-287)  (permitting 
reduction  of  tax  refund  to  collect  OASDl 
overpayments):  and  section  401  of  the 
Emergency  Unemployment 
Compensation  Act  of  1991  (Pub.  L  105 
Stat.  1049, 1061)  (making  permanent  the 
provisions  for  the  reduction  of  tax 
refunds  to  collect  nontax  Federal  debts). 

On  September  30. 1985,  the  Internal 
Revenue  Service  published  in  the 
Federal  Register  a  notice  of  proposed 
"^lemaking  (50  FR  39713)  by  cross 
reference  tc  temporary  regulatior^ 
published  the  same  day  in  the  Federal 
Register  (50  FR  39661)  under  Code 
section  6402  (d)  and  (e).  Amendments  to 
the  noiice  of  proposed  rulemaking  and 
temporary  regulations  were  published  in 
the  Federal  Register  on  May  13. 1987. 
and  January  6, 1939,  by  notices  of 
proposed  rulemaking  (52  FR  17989  and 
54  FR  428)  by  cross  reference  to 
temporary  regulations  published  Lhe 
same  days  in  the  Federal  Register  (52  FR 
17949  and  54  FR  400).  The  preambles  of 
the  temporary  regulations  contain  an 
explanation  of  the  temporary  and 
proposed  rules.  After  consideration  of 
public  comments,  the  proposed 
regulations  are  adopted  as  revised  by 
this  Treasury  decision. 

Elxplanatioa  of  Statutory  Provisions 

Code  section  6402(d)(1)  provides  that 
the  Secretary  of  the  Treasury  shall  (1) 
reduce  an  overpayment  due  any  person 
by  the  amount  of  a  past-due.  legally 
enforceable  debt  owed  to  any  Federal 
agency  upon  receiving  notice  from  a 
Federal  agency  that  such  person  owes 
Lhe  debt  and  (2)  pay  the  reduction  to  the 
Federal  agency.  The  Service  must  notify 
the  person  making  the  overpayment  that 
the  overpayirient  has  been  reduced  to 
satisfy  such  debt. 

Code  section  &402(d)(2)  provides  the 
priorities  for  offset.  Section  6402(d)(3) 
provides  special  rules  for  offset  to 
collect  OASDl  overpayments.  OASDl 
ovcrpeymen's  are  overpayments  of 
benefits  made  to  an  Individual  under 
title  U  of  the  Social  Security  Act. 

Code  section  6402(e)  provides  that  no 
court  of  the  United  States  shall  have 
jurisdiction  to  hear  any  action,  whether 
legal  or  equitable,  brought  to  restrain  or 
review  a  reduction  of  an  overpayment 
authorized  under  section  6402(d).  No 
reduction  of  an  overpayment  under 
section  fr402[d)  shall  be  subject  to 
review  by  the  Secretary  of  die  Treasury 
in  an  administrative  proceeding.  In 
addition,  no  action  brought  against  the 
United  States  to  recover  the  amount  of 
such  reduction  shall  be  considered  a  suit 
for  refund  of  tax.  Section  6402(e)  does 
not  preclude  any  legal,  equitable,  or 
administrative  action  against  any 


Federal  agency  to  which  the  amount  of 
such  reduction  was  paid  or  any  such 
action  against  the  Secretary  of  Health 
and  Human  Services  which  is  otherwise 
available  with  respect  to  recoveries  of 
OASDl  overpayments. 

Code  section  6103(1)(10)  permits  the 
disclosure  to  certain  information  of 
Federal  agencies  requesting  a  reduction 
of  an  overpayment  of  tax  under  section 
6402(d). 

Section  3720A(d)  of  title  31  of  the 
United  States  Code  instructs  Federal 
agencies  to  notify  the  Secretary  of  the 
Treasury  of  persons  owing  past-due. 
legally  enforceable  debts  to  the 
agencies. 

Section  3720A(b)  of  title  31  of  the 
United  States  Code  provides  certain 
eligibility  requirements  that  a  Federal 
agency  must  meet  before  debts  may  be 
referred  to  the  Service  for  offset.  First, 
the  Federal  agency  must  notify  the 
taxpayer  that  the  debt  will  be  referred 
to  the  Service  for  rehmd  offset.  Second, 
the  Federal  agency  must  give  the 
taxpayer  60  days  to  present  evidence 
that  the  debt  is  not  past-due  or  not 
legally  enforceable.  Third,  the  Federal 
agency  must  consider  such  evidence  and 
determine  that  an  amount  of  the  debt  is 
past-due  and  legally  enforceable. 
Fourth,  a  Federal  agency  must  satisfy 
certain  other  conditions  prescribed  by 
the  Secretary  to  ensure  that  the  agency's 
determination  is  valid  and  that  the 
agency  has  made  a  reasonable  effort  to 
collect  the  debt  prior  to  notifying  the 
Secretary. 

Section  3720.A(c)  of  title  31  of  the 
United  States  Code  provides  rules  for 
the  Secretary  of  the  Treasury  to  follow 
after  he  or  she  is  notified  by  a  Federal 
agency  that  a  person  owes  the  agency  a 
past-due,  legally  enforceable  debt.  First, 
the  Secretary  must  determine  whether 
the  taxpayer  is  due  a  refund.  Second, 
the  Secretary  must  reduce  the  refund  by 
the  amount  of  the  debt  and  pay  the 
amount  of  the  reduction  to  the  Federal 
agency.  Finally,  the  Secretary  must 
notify  the  agency  of  the  taxpayer's  home 
address  so  that  the  agency  can  notify 
the  taxpayer  of  the  ii>tended  offset. 
Section  3720A(d)  of  tide  31  of  the 
United  States  Code  provides  that  the 
Secretary  of  the  Treasury  shall  issue 
regulations  prescribing  (1)  the  time  and 
manner  in  which  Federal  agencies  must 
notify  the  Secretary  that  a  person  owes 
a  past-due,  legally  enforceable  debt,  (2) 
the  minimum  amount  of  debt  that  may 
be  referred  for  offset,  and  (3)  fee 
requirements  to  reimburse  the 
Department  of  the  Treasury  for  costs 
attributable  to  these  procedures. 

Section  3720A(e)  of  title  31  of  the 
United  States  Code  provides  rules  to 


correct  erroneous  payments  made  to  an 
agency. 

Section  3~20A(n  of  title  31  of  the 
United  States  Code  provides  special 
rules  for  the  recovery  fiom  individuals 
of  overpayments  of  O.^SDI  benefits. 

Re^^ponse  to  Public  Comments 

Section  301.6401 -€Tid;(2)  of  the 
temporary  regulations  provides  that,  for 
purposes  of  the  pilot  program  to  reduce 
tax  refunds  to  collect  nontax  debts 
owed  to  Federal  agencies  (the 
"program"),  the  Commissioner  will 
identify  those  Federal  agencies  eligible 
to  enter  the  program.  Two  commentators 
questioned  whether  the  Commissioner 
should  identify  eligible  agencies. 

This  issue  is  no  longer  relevant  as  a 
result  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987.  Section 
9402(b)(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1587  specifically 
extends  the  prograTi  to  all  agencies. 

Therefore,  it  is  now  unneressary  to 
identify  eligible  agencies.  !f  a  Fedpral 
agency  meets  the  requirements  of 
§  301.6402-6{b)  of  the  final  regulations, 
the  agency  may  participate  In  the 
program. 

Section  301.6402 -6T(b);2)  of  the 
temporary  regulations  prohibits 
reduction  of  a  refund  for  debts  that  have 
been  delinquent  for  more  than  tpn  years. 
Two  con\mentators  recommended 
removing  this  ten-year  limitation  from 
the  final  regulations,  reasoning  that  such 
a  change  would  resolve  the  conflict 
among  the  Federal  circuit  courts 
regarding  the  meaning  of  "delinquent." 
The  final  regulations  do  not  remove 
the  ten-year  limitation.  The  Service  and 
the  Treasury  believe  that  tax 
administration  is  best  served  by 
retention  of  a  definite  statute  of 
limitations.  However.  §  301.6402-6(c)(l) 
of  the  final  regulations  clarifies  that  the 
ten-year  limitation  begins  to  run  when 
the  Federal  agency's  right  of  action  with 
regard  to  the  debt  accrues. 

The  final  regdations  do  not  remove 
the  three-month  rriinimum  delinquency 
period  contained  m  §  301.6402-6T(b)(2) 
of  the  temporary  regulations.  This 
minimum  delinquency  pe;  od  is 
unnecessary  in  light  of  §  301.6402-6(c)  of 
the  final  regulations,  relating  to  the 
eligibility  of  a  dsbt  for  offset.  This 
section  ensures  that  the  debt  will  be 
delinquent  for  at  least  three  mon'hs 
before  the  debt  is  referred  for  offset. 
First,  this  section  requires  that  the 
taxpayer  be  given  at  least  60  days  to 
present  evidence  to  the  agency  that  all 
or  part  of  the  debt  is  not  past-due  or  is 
not  legally  enforceable  Second. 
§  3m.6402-6(c)  (2).  (3).  and  (5)  requires, 
that  a  Fr'dera!  agency  must  attempt  to 
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collect  the  debt  by  using  salary  and 
administrative  offset  and  reporting  to  a 
consumer  reporting  appncy  before 
referring  the  debt  to  the  Service  for 
offset. 

Three  commentators  opposed  the 
eligibility  requirements  contained  in 
§  301,6402-6T(b)  {1],  (3),  (4),  and  (6)  of 
the  ten-.pvirary  regulations.  Under  these 
requirements.  Federal  agencies  must 
attempt  to  collect  the  debt  using  salary 
and  admi.nisfrative  offset  and  reporting 
to  a  consumer  reporting  agency  prior  to 
referring  the  debt  for  offset.  These 
requirements  f^nve  not  been  deleted 
Salary  and  administrative  offset  and 
consumer  reporting  agency  requirements 
contained  in  the  temporary  and  final 
regulations  ensure  that  the  agency  has 
made  reasonable  efforts  to  obtain 
payment  of  a  debt  prior  to  referring  such 
debt  to  the  Service  for  offset. 

As  a  related  issue,  it  was  suggested 
that  the  Service  grant  waivers  of  these 
requirements  in  certain  instances. 
Generally,  waiving  eligibility 
requirements  is  burdensome  to 
administer  and  may  lead  to  uncertainty. 
However,  the  regulations  provide  for 
waivers  if  an  agency  is  specifically 
prohibited  by  law  from  complying  with 
certain  regulatory  requirements.  Section 
301.6402-6fb)(2)  of  the  final  regulations 
sets  forth  procedures  under  which  a 
Federal  agency  may  request  a  waiver 
because  of  statutory  prohibitions  on 
debt  collection  practices.  To  receive  a 
waiver,  the  final  regulations  require  the 
Federal  agency  to  notify  the  Service,  in 
writing,  of  the  statutory  prohibition.  The 
Service  wiii  then  determine,  also  in 
writing,  whether  the  agency  is 
prohibited  by  statute  from  meeting  any 
of  the  requirements  contained  in  the 
regulations. 

One  commentator  questioned  whether 
the  program  will  include  corporate 
debtors.  Section  9402fb)(l)  of  the 
Omnibus  Reconciliation  Act  of  1987 
specifically  states  that  the  program  may 
be  applied  to  corporations  or  any  other 
category  of  persons.  Therefore,  the  final 
regulations  are  drafted  to  apply  to 
individuals,  corporations,  and  other 
ta.xpayers  equally  (except  provisions 
relating  to  OASDI  overpayments  and 
joint  returns  which  by  their  terms  apply 
only  to  individuals). 

One  commentator  asked  whether  the 
final  regulations  should  specifically 
require  that  eligible  debts  be  "federal 
debts,"  Specific  reference  to  "federal 
debts"  is  unnecessary.  Section  6402(d) 
of  the  Code  authorizes  tax  refund  offset 
for  debts  owed  to  Federal  agencies. 
Because  the  final  regulations  are 
published  under  section  6402(d).  the 
requirement  that  the  debt  must  be  owed 


to  a  Federal  agency  is  implicit  in  the 
final  regulations. 

The  flush  language  of  S  301.6402-6T{b) 
of  the  temporary  regulations  requires  a 
Federal  agency  to  send  the  60-day  notice 
to  the  address  obtained  from  the  Service 
pursuant  to  section  6103(m)  (2).  (4).  or  (5) 
of  the  Code.  Two  commentators 
requested  clarification  regarding 
whether  the  agency  may  use  a  more 
current  address  than  the  address 
provided  by  the  Service.  After 
consideration  of  this  comment,  the 
Service  has  determined  that  requiring 
Federal  agencies  to  use  the  address 
obtained  from  the  Service  pursuant  to 
section  6103(m)  (2).  (4),  or  (5)  of  the 
Code  is  too  restrictive. 

Section  301.6402-6(d](2)  of  the  final 
regulations  requires  a  Federal  agency  to 
use  the  most  recent  address  obtained 
from  the  Service  pursuant  to  section 
6103(m)  (2),  (4).  or  (5),  unless  the  Federal 
agency  receives  clear  and  concise 
notification  from  the  taxpayer  that 
notices  from  the  agency  are  to  be  sent  to 
an  address  different  from  the  address 
obtained  from  the  Service.  Clear  and 
concise  notification  means  that  the 
taxpayer  has  provided  the  Federal 
agency  with  written  notification 
including  the  taxpayer's  name  and 
identifying  number  (as  defined  in 
section  6109).  the  taxpayer's  new 
address,  and  the  taxpayer's  intent  to 
have  notices  from  the  Federal  agency 
sent  to  the  new  address. 

As  a  related  issue,  these 
commentators  recommended  allowing 
Federal  agencies  to  use  an  address 
obtained  from  the  Service  within  one 
year  of  mailing  the  notice  to  the 
taxpayer.  The  Service  and  the  Treasury 
are  concerned  that  this  rule  may  not 
adequately  protect  taxpayers'  interests 
in  receiving  notices.  Therefore,  the  final 
regulations  do  not  adopt  this  change. 

One  commentator  recommended  that 
the  final  regulations  allow  the 
Commissioner  to  suspend,  cancel,  or 
renegotiate  participation  in  the  program 
for  the  following  reasons:  (1)  Validity 
and  enforceability  of  the  debts  referred 
by  the  Federal  agency  for  offset  were 
successfully  challenged  or  conceded  as 
incorrectly  determined  by  the  agency; 
(2)  on  the  basis  of  proceedings  brought 
to  recover  offset  amounts,  a  significant 
number  of  debts  referred  to  the  Service 
were  incorrect  in  spite  of  apparently 
correct  agency  procedures;  or  (3)  the 
Federal  agency  has  not  observed  the 
restrictions  on  access  to  and  use  of 
confidential  tax  information. 

The  Memorandum  of  Understanding 
between  the  participating  Federal 
agencies,  the  Service,  and  the  Federal 
Management  Service  currently  allows 


the  Commissioner  to  suspend,  cancel,  or 
renegotiate  participation  in  the  program 
in  the  interest  of  sound  tax 
administration.  Because  this  agreement 
is  the  best  vehicle  to  address  these 
concerns,  the  final  regulations  do  not 
contain  such  a  provision. 

Section  301.6402-6T(c)  of  the 
temporary  regulations  provides  specific 
rules  for  the  transmission  of  information 
to  the  Service  on  ma^etic  tape  in  the 
time  and  manner  prescribed  by  a 
revenue  procedure  each  year.  In 
addition,  i  301.6402-6T{f)  provides  that 
the  Service  will  inform  the  agency  of 
offsets  on  a  monthly  basis.  Currently, 
Federal  agencies  transmit  information 
both  on  magnetic  tape  and  via  electronic 
transfer,  and  the  Service  provides 
reports  to  the  agencies  weekly. 

One  commentator  suggested  that  the 
final  regulations  conform  with  these 
current  practices.  However,  such  an 
approach  would  require  amending  the 
final  regulations  each  time  an  informal 
procedural  practice  develops. 
Technology  for  transferring  information 
is  constantly  improving  and  changing.  If 
the  final  regulations  specify  the  method 
of  transferring  information  and  the  time 
in  which  such  information  is  to  be 
transferred,  the  final  regulations  will 
become  obsolete  each  time  program 
technology  is  improved.  Therefore, 
procedural  time  and  manner 
requirements  are  eliminated  from  the 
final  regulations. 

In  addition,  procedures  relating  solely 
to  matters  of  internal  management  are 
not  published:  however,  statements  of 
internal  practices  and  procedures  that 
affect  the  rights  and  duties  of  taxpayers 
are  published.  Mere  time  and  manner 
requirements  (such  as  computer  coding 
and  dates  for  submission  of  computer 
tapes)  for  Federal  agencies  to  transfer 
information  to  the  Service  are  not 
practices  and  procedures  that  affect  the 
rights  and  duties  of  taxpayers. 
Therefore,  the  final  regulations  ehminate 
the  requirement  that  such  time  and 
manner  requirements  be  pubhshed 
yearly  in  a  revenue  procedure. 

Under  S  301.6402-6T(b)(8)  of  the 
temporary  regulations,  a  debt  must  be  at 
least  $25  to  be  eligible  for  offset  and 
under  §  301.6402-6T(b)(6)  a  debt  is  not 
required  to  be  reported  to  a  consumer 
reporting  agency  if  it  does  not  exceed 
SlOO.  Once  commentator  asked  whether 
the  threshold  for  referring  a  debt  for 
offset  should  be  the  same  as  the 
threshold  for  referring  a  debt  to  a 
consumer  reporting  agency.  The  final 
regulations  do  not  change  these 
threshold  amounts.  There  is  no  need  to 
use  the  same  threshold  for  these 
different  purposes. 


13038 


Federal  Register    '  Vol  57,  No.  73  /  Wednesday.  April  15.  1992  /  Rules  and  Regulations 


One  commentator  asked  whether  the 
final  regulations  should  require  a  pre- 
deprivation  notice  and  opportunity  to 
present  evidence.  These  requirements 
are  already  included  in  §  301.6402-6T(b] 
of  the  temporary  regulations,  which 
requires  the  Federal  agency  to  allow  the 
taxpayer  at  least  60  days  to  present 
evidence  that  the  debt  is  not  past-due  or 
is  not  legally  enforceable.  This  section 
also  requires  that  the  agency  consider 
the  evidence  presented  by  the  taxpayer. 

Section  301.6402-6(c)  of  the  final 
regulations  also  requires  a  pre- 
deprivation  notice  and  opportunity  to 
present  evidence.  In  addition  §  301.6402- 
6{d)  clarifies  the  requirements  for 
adequate  notice  and  includes  special 
protections  for  tax  refund  offset  to 
collect  overpayments  of  OASDI  benefits 
from  individuals. 

One  commenter  asked  whether  all 
participating  Federal  agencies  should  be 
hsted  in  the  regulation.  The  list  of 
participating  agencies  is  constantly 
expanding.  If  such  a  Ust  of  participating 
agencies  were  included  in  the  final 
regulations,  the  regulations  would  have 
been  amended  each  time  a  new  agency 
joined  the  program.  Therefore,  the  final 
regulations  do  not  include  a  list  of  all 
participating  agencies. 

Section  301.6402-6T{b)  of  the 
temporary  regulations  provides  that, 
among  other  things,  a  debt  will  be 
eligible  for  offset  if  it  is  legally 
enforceable.  "Legally  enforceable"  was 
not  defined  in  the  temporary  regulations. 
One  commentator  asked  that  the  term 
"legally  enforceable"  be  defined  in  the 
final  regulations. 

Section  301.6402-6(c)  of  the  final 
regulations  provides  that  a  Federal 
agency  may  only  refer  a  debt  for  refund 
offset  if,  among  other  things,  the  debt  is 
legally  enforceable.  Section  301.6402-8 
(c)(4)  and  (d)(1)  requires  that  the  agency 
consider  evidence  that  the  debt  is  not 
past-due  or  legally  enforceable.  Section 
6402(e)  of  the  Code  provides  that  any 
legal,  equitable,  or  administrative  action 
challenging  the  reduction  of  the 
overpayment  must  be  brought  against 
the  Federal  agency  to  which  the 
reduction  was  paid.  Therefore,  prior  to 
referring  the  debt  to  the  Service  for 
refund  offset,  a  Federal  agency  must 
determine  whether  the  debt  is  "legally 
enforceable."  The  taxpayer  may 
challenge  a  Federal  agency's 
determination  Ihat  the  debt  is  legally 
enforceable  either  in  an  administrative 
proceeding  provided  by  the  Federal 
agency  referring  the  debt  to  the  Service 
for  refund  offset  or  in  a  legal  op 
equitable  action  against  the  Federal 
agency. 

The  time  at  which  a  debt  becomes 
illegally  enforceable  is  generally  the 


time  at  which  a  right  of  action  to  collect 
the  debt  "accrues."  The  time  at  which  a 
right  of  action  to  collect  the  debt  accrues 
is  a  matter  of  Federal,  state,  and  local 
law.  The  Service  is  unable  to  determine 
when  the  right  of  action  for  a  particular 
debt  accrues  and,  therefore,  when  the 
debt  becomes  legally  enforceable.  Only 
the  Federal  agency  referring  the  debt  for 
refund  offset  is  in  a  position  to 
determine  when  its  right  of  action  to 
collect  a  particular  debt  accrues. 
Therefore,  the  final  regulations  do  not 
define  when  a  debt  becomes  legally 
enforceable. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and.  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  notice  of 
proposed  rulemaking  for  the  regulation 
that  was  issued  January  6, 1989,  was 
submitted  to  the  Administrator  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  is  Rochelle  L.  Pickard  of  the 
Office  of  the  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting),  Internal 
Revenue  Service.  Persoimel  from  other 
offices  of  the  Internal  Revenue  Service 
and  the  Treasury  Department 
participated  in  developing  the 
regulations  on  matters  of  both 
substances  and  style. 

List  of  Subjects 

26  CFR  Part  301 

Administrative  practice  and 
procedure.  Alimony.  Bankruptcy,  Child 
support.  Continental  shelf.  Courts. 
Crime.  Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes.  Income  taxes. 
Investigations,  Law  enforcement.  Oil 
pollution.  Penalties,  Pensions,  Reporting 
and  recordkeeping  requirements. 
Statistics,  Taxes. 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PAST  30 '-PROCEDURE  AND 

ADMiNiSTRATiON 

Paragraph  1.  The  authority  citation  for 
part  301  continues  to  read  in  part: 


Authority:  68A  Stat.  917;  26  U.S.C.  7805 

•      •      • 

Par.  2.  Section  301.6402-«  is  added  to 
read  as  follows: 

^  301.5402-6     Offset  ot  past-due,  .egally 
enforceable  detJt  against  overpayment. 

(a)  General  rule.  (1)  A  Federal  agency 
(as  defined  in  section  6402(n)  that  has 
entered  into  an  agreement  with  the 
Internal  Revenue  Service  with  regard  to 
its  participation  in  the  tax  refund  offset 
program  and  that  is  owed  a  past-due, 
legally  enforceable  debt  may  refer  the 
past-due,  legally  enforceable  debt  to  the 
Internal  Revenue  Service  to  be  collected 
by  Federal  tax  refund  offset.  The 
Service  shall,  after  making  appropriate 
credits  as  provided  by  §  301  6402-3(a)(6) 
(i)  and  (ii),  reduce  the  amount  of  any 
overpayment  payable  to  a  taxpayer  by 
the  amount  of  any  past-due.  legally 
enforceable  debt  owed  to  the  agency 
and  properly  referred  to  the  Service. 
This  section  does  not  apply  to  any  debt 
subject  to  section  464  of  the  Social 
Security  Act  (past-due  support]. 

(2)(i)  This  section  applies  to  OASDI 
overpayTnents  provided  the 
requirements  of  31  U.S.C.  3720A(f)(l) 
and  (2)  are  met  with  respect  to  such 
overpayments. 

(ii)  For  purposes  of  this  section, 
"OASDI  overpa>TOent"  means  any 
overpayment  of  benefits  made  to  an 
individual  under  title  II  of  the  Social 
Secutiry  Act. 

(b)  Eligible  Federal  agencies.  (1)  A 
Federal  agency  is  eligible  to  participate 
in  the  tax  refund  offset  program  if  the 
agency — 

(i)  Has  promulgated  temporary  of  final 
regulations  under  31  U.S.C.  3720A. 
governing  the  operation  of  the  Federal 
Tax  refund  offset  program  in  the  agenry; 

(ii)  Has  promulgated  temporary  or 
final  regulations  under  31  U.S.C.  3716, 
governing  the  operation  of  the 
administrative  offset  program  in  the 
agency;  and 

(iii)  Has  promulgated  temporary  or 
final  regulations  under  5  U.S  C.  5514(a), 
governing  the  operation  of  the  salary 
offset  program  in  the  agency  (unless  the 
agency  has  certified  that,  relying  on  the 
most  current  information  reasonably 
available,  it  will  not  refer  to  the  Service 
any  names  of  present  or  former  Federal 
employees  or  other  persons  whose  debts 
are  subject  to  offset  under  the 
provisions  of  5  U.SC.  5514(a)(1)). 

(2)  An  agency  prohibited  by  Federal 
law  from  m.eeling  any  of  the 
requirements  of  paragraph  (b)(1)  or  (c) 
of  this  section  shall  notify  the  Service  in 
writing  of  the  specific  legal  impediment 
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tc  meeting  these  requirements.  This 
notification  shall  be  made  prior  to 
entering  into  an  agreement  with  the 
service  to  participate  in  the  tax  refund 
(  ffset  program.  The  Service  w;I! 
determine  in  writing  whether  the  agency 
IS  prohibited  by  Federallaw  from 
r^reting  any  of  the  requirements  of 
p,i-Hgraph  (bj(l)  or  (cj  of  this  section. 
The  Service  will  waive  in  writing  any 
requirement  that  it  determines  the 
agency  is  prohibited  by  Federal  law 
from  meeting. 

(c)  Past-due.  legally  enforceable  debt 
eligible  for  refund  offset.  For  purposes 
of  this  section,  a  Federal  agency  may 
refer  a  past-due,  legally  enforceable 
debt  to  the  Service  for  offset  if — 

(1)  E.xcept  in  the  case  of  a  judgment 
debt  or  any  debts  specifically  exempt 
fr.om  this  requirement  ffor  example, 
debts  referred  by  the  Department  of 
Education  that  were  pending  on  or  after 
Apnl  9,  1991.  and  referred  to  the  Service 
for  offset  before  November  15.  1992).  the 
debt  is  referred  for  offset  within  ten 
years  after  the  agency's  right  of  action 
accrues: 

(2)  The  debt  cannot  be  currently 
collected  pursuant  to  the  salary  offset 
provisions  of  5  U.S.C.  5514(a)(1); 

(3)  The  debt  is  Ineligible  for 
administrative  offset  under  ,31  U.S.C. 
3716(a)  by  reason  of  51  U.S.C.  3716(c)(2). 
or  cannot  be  currently  collected  by 
administrative  offset  under  31  U.S.C. 
3716(a)  by  the  referring  agency  against 
amounts  payable  to  the  taxpayer  by  the 
referring  agency; 

(4)  The  agency  has  notified,  or  has 
made  a  reasonable  attempt  to  notify,  the 
taxpayer  that  the  debt  is  past-due.  and 
unless  repaid  within  60  days  thereafter, 
will  be  referred  to  the  Service  for  offset 
against  an  overpayment  of  tax; 

(5)  The  agency  has  given  the  taxpayer 
at  least  60  days  to  present  evidence  that 
all  or  part  of  the  debt  is  not  past-due  or 
legally  enforceable,  has  considered  any 
evidence  presented  by  the  taxpayer,  and 
has  determined  that  the  debt  is  past-due 
and  legally  enforceable. 

(6)  The  debt  has  been  disclosed  by  the 
agency  to  a  consumer  reporting  agency 
as  authorized  by  31  U.S.C.  3711(f), 
unless  the  consumer  reporting  agency 
would  be  prohibited  from  reporting 
intorrr.aticn  concerning  the  debt  by 
reason  of  15  U.S.C.  1681c,  or  unless  the 
amount  of  the  debt  does  not  exceed 

SI  00; 

(7)  The  debt  is  a*  least  $25;  and 
(B)  In  thecaseof  anO.A.SDI 

o\:^rpa>'men1  — 

\'^,  The  individual  is  not  currently 
en'.iiled  to  monthly  insurance  benefits 
under  title  II  of  the  Social  Security  Act; 

(ii)  The  notice  describes  conditions 
under  which  the  Department  of  Health 


and  Human  Services  is  required  to 
waive  recovery  of  the  overpayment,  as 
provided  under  section  204{bi  of  the 
Social  Security  Act:  and 

(iii)  If  the  taxpayer  files  for  a  waiver 
under  section  204(b)  of  the  Social 
Security  Act  within  the  60-day  notice 
period,  the  agency  has  considered  the 
taxpayers  request. 

(d)  Pre-offset  notice  and  consideration 
of  evidence.  (1)  For  purposes  of 
paragraph  (c)(4)  of  this  section,  an 
agency  has  made  a  reasonable  attempt 
to  notify  the  taxpayer  if  the  agency  uses 
the  most  recent  address  information 
obtained  from  the  Service  pursuant  to 
section  61031m)  (2).  (4),  or  (5)  of  the 
Code,  unless  the  agency  receives  clear 
and  concise  notification  from  the 
taxpayer  that  notices  from  the  agency 
are  to  be  sent  to  an  address  different 
from  the  address  obtained  from  the 
Service.  Clear  and  concise  notification 
means  that  the  taxpayer  has  provided 
the  agency  with  written  notification 
including  the  taxpayer's  name  and 
identifying  number  (as  defined  in 
section  6109).  the  taxpayer's  new 
address,  and  the  taxpayer's  intent  to 
have  agency  notices  sent  to  the  new 
address. 

(2)  For  purposes  of  paragraph  (c)(5)  of 
this  section,  if  the  evidence  presented  by 
the  taxpayer  is  considered  by  an  agent 
of  the  agency,  or  other  entities  or 
persons  acting  on  the  agency's  behalf, 
the  taxpayer  must  be  accorded  at  least 
30  days  from  the  date  the  agent  or  other 
entity  or  person  determines  that  all  or 
part  of  the  debt  is  past-due  and  legally 
enforceable  to  request  review  by  an 
officer  or  employee  of  the  agency  of  any 
unresolved  dispute.  The  agency  must 
then  notify  the  taxpayer  of  its  decision. 

(e)  Referral  of  past-due,  legally 
enforceable  debt.  A  Federal  agency 
must  refer  a  past-due,  legally 
enforceable  debt  to  the  Service  in  the 
time  and  mapjier  prescnbed  by  the 
Service.  The  referral  must  contain — 

(1)  The  name  and  identifying  number 
(as  defined  in  section  6109)  of  the 
taxpayer  who  is  responsible  for  the 
debt; 

(2)  The  amount  of  such  past-due  and 
legally  enforceable  debt; 

(3)  The  date  on  which  the  debt 
became  past-due; 

(4)  The  designation  of  the  Federal 
agency  or  subagency  referring  the  debt; 
and 

(5)  In  the  case  of  an  OASDI 
overpayment,  a  certification  by  the 
Secretary  of  Health  and  Human  Services 
designating  whether  the  amount  payable 
to  the  agenry  is  to  be  deposited  in  either 
the  Federal  Old  Age  and  Survivors 
Insurance  Tri;s!  F.;nd  o.-  the  Federal 


Disability  Insurance  Trust  Fund,  but  not 
both. 

(f)  Correction  of  referral.  If,  after 
referring  a  psst  due  Ipcally  enforceable 
debt  to  tht  .^cn     (  ri<  ;  •   vided  by 
paragraph  (e)  of  this  secUon.  an  agency 
determines  that  an  error  has  been  made 
with  respect  tc  the  information 
transmitted  to  the  Service,  or  if  an 
agency  receives  a  payment  or  credits  a 
payment  to  the  account  of  a  taxpayer 
referred  to  the  Service  for  offset,  the 
agency  shall  promptly  notify  the  Service. 
The  Service  shall  make  the  appropriate 
correction  of  its  records.  However,  this 
paragraph  (f)  does  not  permit  an  agency 
to  increase  the  amount  of  a  past-due, 
legally  enforceable  debt  or  refer 
additional  debtors  to  the  Service  for 
offset  after  an  agency  makes  its  original 
referral  of  debts  for  tax  refund  offset. 
The  agency  may  refer  additional  debts 
to  the  Service  for  refund  offset  in 
subsequent  tax  refund  offset  years. 

(g)  Priorities  for  offset.  (1)  An 
overpayment  shall  be  reduced  first  by 
the  amount  of  an  outstanding  liability 
for  any  tax  under  section  6402(a); 
second,  by  the  amount  of  any  past-due 
support  assigned  to  a  State  under 
section  402(a)(26)  or  section  471(a)(17)  of 
the  Social  Security  Act  which  is  to  be 
offset  under  section  6402(c)  and  the 
regulations  thereunder  third,  by  the 
amount  of  any  past-due.  legally 
enforceable  debt  owed  to  a  Federal 
agency  under  section  6402(d)  and  this 
section;  and  fourth,  by  the  amount  of 
any  qualifying  past-due  support  not 
assigned  to  a  State  which  is  to  be  offset 
under  section  6402(c)  and  the 
regulations  thereunder. 

(2)  If  a  taxpayer  owes  more  than  one 
past-due.  legally  enforceable  debt  to  e 
Federal  agency  or  agencies,  the 
overpayment  shall  be  credited  against 
the  debts  in  the  order  in  which  the  debts 
accrued.  A  debt  shall  be  considered  to 
have  accrued  at  the  time  at  which  the 
agency  determines  that  the  debt  became 
past  due. 

(3)  Reduction  of  the  overpayment 
pursuant  to  section  6402  (a),  (c).  and  (d) 
shall  occur  prior  to  crediting  the 
overpayment  to  any  future  liability  for 
an  internal  revenue  tax.  Any  amount 
remaining  after  offset  under  section  6402 
(a),  (c).  and  (d)  shall  be  refunded  to  the 
taxpayer,  or  applied  to  estimated  tax,  if 
elected  by  the  taxpayer. 

(h)  Post-offset  notice  to  the  taxpayer 
and  the  agency.  (1)  The  Service  shall 
notify  the  taxpayer  in  writing  of  the 
amount  and  date  of  the  offset  for  a  past- 
due,  legally  enforceable  debt  and  of  the 
Federal  agency  to  which  this  amount 
has  been  paid  or  credited.  For  joint 
returns,  see  paragraph  (•)  of  this  section. 
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(2)  The  Service  shall  advise  each 
agency  of  the  names,  mailing  addresses, 
and  identifying  numbers  of  the 
taxpayers  from  whom  amounts  of  past- 
due,  legally  enforceable  debt  were 
collected  and  of  the  amounts  collected 
from  each  taxpayer.  If  the  refund  from 
which  an  amount  of  past-due,  legally 
enforceable  debt  is  to  be  withheld  is 
based  upon  a  joint  return,  the  Service 
shall  notify  the  agency  and  furnish  the 
names  and  addresses  of  each  taxpayer 
filing  the  joint  return. 

(i)  Offset  made  with  regard  to  refund 
based  upon  joint  return.  (1)  In  the  case 
of  an  offset  from  a  refund  based  on  a 
joint  return,  the  Service  shall  issue  a 
notice  in  writing  to  any  person  who  may 
have  filed  a  joint  return  with  the 
taxpayer,  including  the  amount  and  date 
of  any  offset  and  the  steps  which  the 
non-debtor  spouse  may  take  in  order  to 
seciire  his  or  her  proper  share  of  the 
refund  (unless  the  non-debtor  spouse 
has  already  taken  these  steps  prior  to 
offset). 

(2)  If  the  person  filing  the  joint  return 
with  the  taxpayer  owing  the  past-due, 
legally  enforceable  debt  takes 
appropriate  action  to  secure  his  or  her 
proper  share  of  a  refund  from  which  an 
offset  was  made,  the  Service  shall  pay 
the  person  his  or  her  share  of  the  refund 
and  shall  deduct  that  amount  from 
amounts  payable  to  the  agency. 

(j)  Disposition  of  amounts  collected. 
Amounts  collected  under  this  section 
shall  be  transferred  to  a  special  account 
maintained  by  the  Finanical 
Management  Service  (FMS)  for  each 
Federal  agency.  If  an  erroneous  payment 
is  made  to  any  agency,  the  Service  shall 
deduct  the  amount  of  such  payment 
from  amounts  payable  to  the  agency. 

(k)  Fees.  The  agency  shall  enter  into  a 
separate  agreement  with  the  Service  and 
FMS  to  reimburse  the  Service  and  FMS 
for  the  full  cost  of  administering  the  tax 
refund  offset  program.  The  fees  shall  be 
deducted  from  amounts  collected  prior 
to  disposition.  The  fees  shall  be 
deposited  in  the  United  States  Treasury 
and  credited  to  the  appropriation 
accounts  which  bore  all  or  part  of  the 
costs  involved  in  administering  the 
refund  offset  procedures. 

(1)  Review  of  offset  of  refunds.  Any 
reduction  of  a  taxpayer's  refund  made 
pursuant  to  section  6402(c)  or  (d)  shall 
not  be  subject  to  review  by  any  court  of 
the  United  States  or  by  the  Service  in  an 
administrative  proceeding.  No  action 
brought  against  the  United  States  to 
recover  the  amount  of  this  reduction 
shall  be  considered  to  be  a  suit  for 
refund  of  tax.  Any  legal,  equitable,  or 
administrative  action  by  any  person 
seeking  to  recover  the  amount  of  the 
reduction  of  the  overpayment  must  be 


taken  against  the  Federal  agency  to 
which  the  amount  of  the  reduction  was 
paid.  Any  action  which  is  otherwise 
available  with  respect  to  recoveries  of 
overpayments  of  benefits  under  section 
204  of  the  Social  Security  Act  must  be 
taken  against  the  Secretary  of  Health 
and  Human  Services. 

(m)  Access  to  and  use  of  confidential 
tax  information.  Access  to  and  use  of 
confidential  tax  information  in 
conneciton  with  the  tax  refund  offset 
program  are  restricted  by  section  6103  of 
the  code.  However,  section  8103(1)(10) 
permits  Federal  officers  and  employees 
of  agencies  participating  in  the  tax 
refund  offset  program  to  have  access  to 
and  use  of  confidential  tax  information. 
Agencies  receiving  such  information  are 
subject  to  the  safeguard,  recordkeeping, 
and  reporting  requirements  of  section 
6103(p)(4)  and  the  regulations 
thereunder.  The  agency  shall  inform  its 
officers  and  employees  who  access  or 
use  confidential  tax  information  of  the 
restrictions  and  penalties  under  the 
Internal  Revenue  Code  for  misuse  of 
confidential  tax  information. 

(n)  Effective  date.  This  section  applies 
to  refunds  payable  under  section  6402  of 
the  Internal  Revenue  Code  after  April 
15. 1992. 

Approved:  March  10. 1992. 
David  G.  Blattner, 
Chief  Operations  Officer. 
Fred  T.  Goldberg.  Jr.. 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  92-8569  Filed  4-14-92;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2610  ar  d  2^?2 

Lats  r'remtu'-''  ^a-i^-er.ts  arid  Employer 
Liability  Unde'priyfr'ents  arc 
Overpayme:  •-,  :,i*ere'~t  Rate  for 
Determining  .■a^^ab^*'  «ate  Premium; 
Amendments  to  Interes I  Rates 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule.   ^^^^^ 

summary:  This  document  notifies  the 
pubUc  of  the  interest  rate  applicable  to 
late  premium  payments  and  employer 
liability  underpayments  and 
overpayments  for  the  calendar  quarter 
beginning  April  1. 1992.  This  interest 
rate  is  established  quarterly  by  the 
Internal  Revenue  Service.  This 
document  also  sets  forth  the  interest 
rates  for  valuing  unfunded  vested 
benefits  for  premium  purposes  for  plan 
years  beginning  in  February  through 


April  1992.  These  interest  rates  are 
established  pursuant  to  section  4006  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended.  The 
effect  of  these  amendments  is  to  advise 
plan  sponsors  and  pension  practitioners 
of  these  new  interest  rates. 

EFFECTIVE  DATE:  April  1,  1992. 

FCH  FURTHER  INFORMATION  CONTACT: 

Harold  1.  .Ashner,  Assistant  General 
Counpel,  Office  of  the  General  Counsel, 
Code  22500,  Pension  Benefit  Guaranty 
Corporation.  2020  K  Str'^et,  NW.. 
Washington.  DC  20006;  telephone  (202) 
778-8850  ((202)  7r&-8859  for  TTY  and 
TTD].  These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  As  part 
of  title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA"),  the  Pension  Benefit 
Guaranty  Corporation  (PBGC")  collects 
premiums  from  ongoing  plans  to  support 
the  single-employer  and  m.ultiempioyer 
insurance  programs.  Under  the  singie- 
employer  program,  the  PBGC  also 
collects  employer  liability  from  those 
persons  described  in  ERISA  section 
4062(a).  Under  ERISA  section  4007  and 
29  CFR  2610.7,  the  interest  rate  to  be 
charged  on  unpaid  premiums  is  the  rate 
established  under  section  6601  of  the 
Internal  Revenue  Code  ('Code"). 
Similariy,  under  29  CFR  2622.7,  the 
interest  rate  to  be  credited  or  charged 
with  respect  to  overpayments  or 
underpayments  of  employer  liability  is 
the  section  6601  rate.  These  interest 
rates  are  published  by  the  PBGC  in  i 

appendix  A  to  the  premium  regulation 
and  appendix  A  to  the  employer  liability 
regulation. 

The  Internal  Revenue  Service  has 
armounced  that  for  the  quarter 
beginning  April  1, 1992,  the  interest 
charged  on  the  underpayment  of  taxes 
will  be  at  a  rate  of  8  percent. 
Accordingly,  the  PBGC  is  amending 
appendix  A  to  29  CFR  part  2610  and 
appendix  A  to  29  CFR  part  2622  to  set 
forth  this  rate  for  the  April  1,  1992, 
through  June  30, 1992,  quarter. 

Under  ERISA  section 
4006(a)(3){EKiii)(!I).  in  determining  a 
single-employer  plan's  unfunded  vested 
benefits  for  premium  computation 
purposes,  plans  must  use  an  interest  rate 
equal  to  60%  of  the  annual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid. 
Under  §  2610. 23(b)(1)  of  the  premium 
regulation,  this  value  is  determined  by 
reference  to  30-year  Treasury  constant 
maturities  as  reported  m  Federal 
Reserve  Statistical  Releases  G.13  and 
H.15.  The  PBGC  publishes  these  rates  in 
appendix  B  to  the  regulation. 
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The  PBGC  publishes  these  monthly 
interest  rates  in  appendix  B  on  a 
quarterly  basis  to  coincide  with  the 
publication  of  the  late  payment  interest 
rate  set  forth  in  appendix  A.  (The  PBGC 
publishes  the  appendix  A  rates  every 
quarter,  regardless  of  whether  the  rate 
has  changed.)  Unlike  the  appendix  A 
rate,  which  Is  determined  prospectively, 
the  appendix  B  rate  is  not  known  until  a 
short  time  after  the  first  of  the  month  for 
which  it  applies.  Accordingly,  the  PBGC 
is  hereby  amending  appendix  B  to  part 
2610  to  add  the  vested  benefits 
valuation  rates  for  plan  years  beginning 
in  February  through  April  of  1992. 

The  appendices  to  29  CFR  parts  2610 
and  2622  do  not  prescribe  the  interest 
rates  under  these  regulations.  Under 
both  regulations,  the  appendix  A  rates 
are  the  rates  determined  under  section 
6601(a)  of  the  Code.  The  interest  rates  in 
appendix  B  to  part  2610  are  prescribed 
by  ERISA  section  40C6(a)(3)(E)(iii)(II) 
and  §  2610.23(b)(1)  of  the  regulation. 
These  appendices  merely  collect  and 
republish  the  interest  rates  in  a 
convenient  place.  Thus,  the  interest 
rates  in  the  appendices  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  these  amendments  would 
be  unnecessary  and  contrary  to  the 
public  interest.  For  the  above  reasons, 
the  PBGC  also  believes  that  good  cause 
exists  for  making  these  amendments 
effective  immediately. 

The  PBGC  has  determined  that  none 
of  these  amendments  is  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291,  because  they  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  nor  create  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
geographic  regions,  nor  have  significant 
adverse  effects  on  competition, 
employment,  investment,  innovation  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  these 
amendments,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  2610 

Employee  benefit  plans,  Penalties, 
Pension  insurance.  Pensions,  and 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  2622 

Business  and  industry.  Employee 
benefit  plans.  Pension  insurance. 


Pensions,  Reporting  and  recordkeeping 
requirements,  and  Small  businesses. 
In  consideration  of  the  foregoing, 
appendix  A  and  appendix  B  to  part  2610 
and  appendix  A  to  part  2622  of  chapter 
XXVI  of  title  29,  Code  of  Federal 
Regulations,  are  hereby  amended  as 
follows: 

PART  26  JO— PAYMENT  OF  PPFMiwMS 

1.  The  authority  citation  for  part  2610 
continues  to  read  as  follows: 

Aulhorit>':  29  U.S.C.  1302(b)(3),  1306,  1307, 
(1988).  88  amended  by  sec.  7881(h).  Pub.  L 
101-239.  103  Stat.  2106,  2242. 

2.  Appendix  A  to  part  2610  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  April  1, 1992,  to  read 
as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A — Late  Payment  Interest 
Rates 

The  following  table  lists  the  late 
payment  interest  rates  under  §  2610.7(a) 
for  the  specified  time  periods: 


Interest 
From  Through  rate 

(percent) 


April  1.  1992 


June  30.  1992.. 


3.  Appendix  B  to  part  2610  is  amended 
by  adding  to  the  table  of  interest  rates 
therein  new  entries  for  premium 
payment  years  beginning  in  February  of 
1992  through  April  of  1992,  to  read  as 
follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B — Interest  Rates  for  Valuing 
Vested  Benefits 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  valuing  a  plan's 
vested  benefits  under  §  261C.23{b)  and  in 
calculating  a  plan's  adjusted  vested  benefits 
under  §  2610.23(c)(1): 


For  premium  payment  years  beginning 
in- 


Required 

interest 

rate  ■ 


February  1992 6.06 

March  1 992 - „ 6.28 

April  1 992 6.38 

'  The  required  interest  rate  listed  at>ove  is  equal 
to  80%  of  the  annual  yield  for  30-year  Treasury 
constant  maturities,  as  reported  in  Federal  Reserve 
Statistical  Release  G  13  and  H.I 5  for  the  calendar 
month  precedir>g  the  calendar  month  in  which  the 
premium  payment  year  begins 


PART  2622— EMPLOYER  LlABIUTv 
FOR  WITHDRAWALS  FROM  AND 
TERMINATIONS  OF  SINGLE- 

FMPLOYER  PLANS 

4.  ine  aumoruy  citation  for  part  2622 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1362-1364, 
1387-6a  as  amended  by  sees.  9312, 9313,  Pub. 
L  100-203. 101  Stat.  1330. 

5.  Appendix  A  to  part  2622  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  April  1, 1992,  to  read 
as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A — Late  Payment  and 
Overpayment  Interest  Rates 

The  following  table  lists  the  late 
payment  and  overpayment  interest  rates 
under  S  2622.7  for  the  specified  time 
periods: 


Interest 
From  Through  rate 

(percent) 


April  1.  1992 June  30,  1992.. 


Issued  in  Washington.  DC,  this  6th  day  of 
April  1992. 
James  B.  Lockhart  III, 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc.  92-«653  Filed  4-14-92:  8:45  am) 

BILUNG  CODE  770»-01-«l 


29  CFR  PART  2644 

Notice  and  Collection  of  Withdrawal 
Liability;  Adoption  of  New  Interest 
Rate 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

summary:  This  is  an  amendment  to  the  . 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Notice  and  Collection  of 
Withdrawal  Liability  That  regulation 
incorporates  certain  interest  rates 
published  by  another  Federal  agency. 
The  effect  of  this  amendment  is  to  add 
to  the  appendix  of  that  regulation  a  new 
interest  rate  to  be  effective  from  April  1, 
1992,  to  June  30. 1992. 

FrF^civf  r«'f   April  1,1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel 
(22500),  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW., 
Washington,  DC  20006;  telephone  202 
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~~ti-a850  (202-778-6859  or  TTr'  and 
TD'^    Tho«e  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  Under 
section  4219(c)  of  Lhe  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  ("ERISA"),  the  Pension 
Benefit  Guaranty  Corporation  ("the 
PBGC")  promulgated  a  final  regulation 
on  Notice  and  Collection  of  Withdrawal 
Liability.  That  regulation,  codified  at  29 
CFR  part  2644.  deals  with  the  rate  of 
interest  to  be  charged  by  multiemployer 
pension  plans  on  withdrawal  liability 
payments  that  are  overdue  or  in  default, 
or  to  be  credited  by  plans  on 
overpayments  of  withdrawal  hability. 
The  regulation  allows  plans  to  set  rates, 
subject  to  certain  restrictions.  Where  a 
plan  does  not  set  the  interest  rate, 
S  2644.3(b)  of  the  regulation  provides 
that  the  rate  to  be  charged  or  credited 
for  any  calendar  quarter  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates '). 

Because  the  regulation  incorporates 
interest  rates  published  in  Statistical 
Release  H.15.  that  release  is  the 
authoritative  source  for  the  rates  that 
are  to  be  applied  under  the  regulation. 
.\s  a  convenience  to  persons  using  the 
regulation,  however,  the  PBGC  collects 
the  applicable  rates  and  republishes 
them  in  an  appendix  to  part  2644.  This 
amendment  adds  to  this  appendix  the 
intarest  rate  of  6V2  percent,  which  will 
be  effective  from  April  1, 1992  through 
{•.me  30, 1992.  This  rate  represents  a 
decrease  cf  one  percent  from  the  rate  in 
effect  for  the  first  quarter  of  1992.  This 
rate  is  based  on  the  prime  rate  in  effect 
on  March  16. 1992. 

The  appendix  to  29  CFR  part  2644 
does  not  prescribe  interest  rates  under 
the  regulation;  the  rates  prescribed  in 
the  regulation  are  these  published  in 
Statistical  Release  H.15,  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendix  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
ccmment  on  this  amendment  would  be 
unnecessary  and  contrary  to  the  public 
interest  For  the  above  reasons,  the 
PBGC  also  believes  that  good  cause 
exists  for  making  this  amendment 
effective  immediately. 

The  PBGC  has  determined  that  this 
amendment  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291. 
because  it  will  not  have  an  annual  «ffect 


on  the  economy  of  $100  million  or  more; 
nor  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions,  nor 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  2644 

Employee  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing,  part 
2644  of  subchapter  F  of  chapter  XXVI  of 
title  29.  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2644— NOTICE  ft^JD 
COLLECTION  OF  V*  ^ H D R  A  W  AL 
LIABILITY 

1.  The  authority  citation  for  part  2644 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3)  and 
1399(c)(6). 

Appendix  A — (Amended] 

(2).  Appendix  A  is  amended  by  adding 
to  the  end  of  the  table  therein  a  new 
entry  as  follows: 


From 


To 


Date  o< 
quotation 


Rate 
(per- 
cent) 


04/01/92 06/30/92 03/16/02. 


6'/4 


Issuod  in  Washington.  DC.  on  this  6th  day 

of  April  ir-gz. 

James  B.  Lockhart  III, 

Execuiive  Director,  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc.  92-8854  Filed  4-14-92;  3:45  am] 
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29  CFR  Part  2676 

Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal- 
Interest  Rates 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTIOM:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 


multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  Mav  1992. 

EFFECTIVE  DATE:  May  1. 1992 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500).  Pension 
Benefit  Guaranty  Corporation.  2020  K 
Street,  NW..  Washington,  DC  20006;  202- 
778-8820  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 

PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendm.ent  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendm.ent  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  (See  5  U.S.C.  553  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  Pile" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
m.ore;  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment,  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  29  CFR  Part  2678 

Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  fcregcir.g.  part 
2676  of  subchapter  H  of  chapter  XXVI  of 
title  29,  Code  of  Federal  Regulations,  is 
amended  i9  follows: 
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Authority:  29  I '  S  C   1302(b)(3], 

r^\^>li:]'^]:^l\    ii-.i  1441(b)(1). 


PART  2676— VALUATION  OF  PLAN 

BENEFITS  AND  PLAN  ASSETS 

FOLLOWING  MASS  WITHDRAWAL  ,  ,„  .  ,«-«,=  u  r  ^  • 

2.  In  9  26/6.15,  paragraph  (c)  is 

1.  The  authority  citation  for  part  2676       amended  by  adding  to  the  end  of  the 

continues  tn  read  as  follows; 

§2676.15    Interest. 


table  of  interest  rates  therein  the 
following  new  entry: 


(c)  Interest  Rates. 


For  valuation 

dBtes  occurring       

in  the  month —         /i 


The  values  for  \  ' 


t\o  hi       Ht       h*       h*       'it  /a 


•^aylS^^ 0675     .06625     .0650     .06375     .0625     .06125     .06125     .06125     .06125     .06125     .06     .06     .06     .06     .06     .05875 


Issued  at  Washington.  D.C.,  on  this  6th  day  of  April  1992. 

J.'.mes  B   Lorkhart  !!! 

i  ' '-  -  -'-  -■-  i':rv^:^ :.  I'L-.-ision  Benefit  Guaranty  Corporation. 

IFR  Doc.  92-8655  Filed  4-14-92;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFR  Part  917 

Kentucky  Permanent  Regulatory 
Program,  Small  Operator  Assistance 
Program  (SOAP) 

agency:  Office  of  Surface  Mining     - 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

summary:  OSM  is  announcing  the 
approval,  with  exceptions,  of  a  proposed 
program  amendment  to  the  Kentucky 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Kentucky 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  consists  of 
proposed  modifications  to  Kentucky 
Administrative  Regulations  (KAR)  at  405 
K  \R  "  nfto  Small  Operator  Assistance. 
EFFECTSVE  DATE:  April  1.=i   lOQ? 
FOR  FUaTHE?!  INFOfMA-'ION  CONTACT; 

Wiiham  j.  Kovacic,  Director,  Lexington 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  340 
Legion  Drive,  Lexington,  Kentucky 
40504.  Telephone  (606)  233-2896. 
SUPPLEMENTARY  INFORMATION: 
.   ::  :   Kj;rcLir.d  ::;  tne  is.L::..-„Ki  i'lugram. 
II.  Submission  of  the  Amendment, 
in  Director's  Findmgs. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 


i.  Background  en  the  Kentut,k>  I'rogiam 

On  May  18, 1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Information 
pertinent  to  the  general  background, 
revisions,  modifications,  and 
amendments  to  the  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  can  be  found  in 
the  May  18. 1982,  Federal  Register  (47  FR 
21404-21435).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  917.11,  917.13.  917.15,  917.18, 
and  917.17. 


II.  Submission  if  tta    \ 


n!f;idinent 


By  letter  dated  June  28. 1991. 
(Administrative  Record  Number  KY- 
1059).  Kentucky  submitted  a  proposed 
program  amendment  modifying  19 
regulations  and  incorporating  two 
Technical  Reclamation  Memorandum 
No.  19  and  No.  20. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  July  22. 
1991,  Federal  Register  (56  FR  33398).  and 
in  the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on  August 
21, 1991. 

The  proposed  amendment  submitted 
by  Kentucky  on  June  28, 1991.  included 
modifications  to  regulations  at  405  KAR 
7:080  dealing  with  the  State's  Small 
Operator  Assistance  Program.  These 
modifications  were  intended  to  make 
the  State's  regulations  consistent  with 


changes  that  had  been  made  to  section 
507(c)  of  SMCRA. 

By  letter  dated  December  5, 1991, 
(Administrative  Record  Number  KY- 
1085),  Kentucky  resubmitted  the 
proposed  amendment  to  405  KAR  7:080. 
This  resubmission  identifies  and 
incorporates  Kentucky's  Small  Operator 
Assistance  Program  application  form 
that  has  been  revised  to  capture 
information  required  by  the  State's 
proposed  small  operator  assistance 
regulation  modifications. 

Additionally,  the  resubmission 
contains  some  grammatical  corrections 
for  clarity  and  proper  citation.  In 
resubmitting  the  proposed  amendment 
to  405  KAR  7:080,  the  State  requested 
that  this  amendment  be  separated  from 
the  rest  of  the  proposed  program 
amendment  package  submitted  on  June 
28. 1991. 

OSM  announced  receipt  of  the  State's 
December  5. 1991,  submission  in  the 
December  31. 1991.  Federal  Register  (56 
FR  67558),  and  in  the  same  notice, 
reopened  the  public  comment  period 
and  provided  opportunity  for  a  public 
hearing  on  the  adequacy  of  the 
December  5. 1991  submission.  The 
comment  period  closed  on  January  15, 
1992. 

III.  Director's  Findings. 

Set  forth  below  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Kentucky  program. 
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A.  Revisions  to  Kentucky's  Regulations 
That  Are  Substantively  Identical  to  the 
Corresponding  Federal  Regulations 


State 

reguiaftons  (405 

KAR) 

Subiect 

Federal 
counterpart 

SecKxi  10(a) 

Deftnitioo  of 
qualified 
laboratory 

30  OR  795.3 

Because  the  above  proposed  revision 
is  identical  in  meaning  to  the 
coresponding  Federal  regulation,  the 
Director  finds  that  Kentucky's  proposed 
rule  is  no  less  effective  than  the  Federal 
rule. 

B.  Revisions  to  Kentucky's  Regulations 
That  Are  Not  Substantively  Identical  to 
the  Corresponding  Federal  Regulations 

(1)  Kentucky  proposes  to  amend  405 
KAR  7:080  Section  5(2]  consistent  with 
the  change  made  to  section  507(c)  of 
SMCRA  by  section  6011  of  the  Federal 
Omnibus  Budget  Reconciliation  Act  of 
1990.  Section  6011  of  the  Federal 
Omnibus  Budget  Reconciliation  Act 
revises  section  507(c)  of  SMCRA. 
effective  October  1. 1991.  to  increase 
from  100.000  tons  to  300.000  tons  the 
maximum  annual  coal  production  under 
which  a  mine  operator  is  eligible  for 
participation  in  the  Small  Operator 
Assistance  Program.  Kentucky  is 
proposing  to  make  a  corresponding 
change  in  the  SOAP  eligibility  tonnage 
figures  in  the  Kentucky  regulations. 
Kentucky  proposes  to  substitute  the 
300.000-ton  eligibility  limit  for  the 
existing  lOO.CWO-ton  eligibility  limit  at 
405  KAR  7.080  Section  5(2). 

While  the  State's  proposed 
amendment  to  its  regulations  at  405 
KAR  7K)80  Section  5(2)  is  in  accordance 
with  section  507(c)  of  SMCRA.  as 
amended  by  the  Federal  Omnibus 
Budget  Reconciliation  Act  of  1990.  the 
Federal  regulations  at  30  CFR  795.6(a)(2) 
still  provides  for  a  production  level  of 
100.000  tons  with  respect  to  operator 
eligibility  under  the  SOAP  program. 
Thus,  there  appears  to  be  an 
Inconsistency  between  the  Kentucky 
regulation  and  the  Federal  regulation. 
However,  section  507(c)  of  SMCRA.  as 
amended  by  the  1990  Act,  supersedes  in 
part  30  CFR  795.6(a)(2)  to  the  extent  that 
SOAP  applicants  may  receive  grants  if 
their  probable  total  and  actual 
production  from  all  locations  during  any 
12  month  period  does  not  exceed  300.000 
tons. 

Therefore,  the  Director  finds  the 
Stale's  proposal  to  be  no  less  effective 

than  30  CFR  795.6(a)(2)  as  superseded  in 

part  bv  amended  section  507(c)  of 

SMCRA. 


(2)  Kentucky  proposes  to  amend  405 
KAR  7:080  Section  11(d)  and  (e)  by 
changing  the  cited  production  levels  of 
100.000  tons  to  300.000  tons  with  respect 
to  the  production  limits  that  must  be 
observed  in  order  for  the  applicant  and/ 
or  its  successor  to  avoid  liability  for 
reimbursing  the  cabinet  for  costs  of 
laboratory  services  performed  pursuant 
to  405  KAR  7:080.  While  the  proposed 
amendment  is  in  accordance  with  the 
revision  made  by  Section  6011  of  the 
Federal  Omnibus  Budget  Reconciliation 
Act  of  1990  to  section  507(c)  of  SMCRA 
in  increasing  the  production  level  which 
the  operator  must  meet  to  be  eligible  to 
participate  in  SOAP,  in  determining 
applicant  liability  the  Kentucky 
proposal  does  not  consider  those 
applicants  whose  eligibility  was 
determined  under  the  100.000-ton 
production  level. 

The  Federal  regulations  at  30  CFR 
795.12(a)(2)  still  pro\'ide  for  a  100,000- 
ton  production  level  in  determining  an 
operator's  liability.  OSM  is  proposing  to 
amend  its  regulations  regarding 
applicant  liabiUty  at  30  CFR  795.12(a)(2) 
by  deleting  reference  to  the  lOO.OOG-ton 
provision  and  adding  language  which 
refers  to  the  coal  tonnage  governing 
SOAP  eligibility  in  effect  at  the  time 
assistance  was  approved,  thereby 
defining  a  transition  phase  keyed  to  the 
time  an  operator  is  approved  for 
assistance.  In  its  proposed  rule,  OSM 
has  indicated  its  willingness  to  consider 
comments  on  alternatives  other  than  its 
proposal. 

In  order  not  to  unduly  delay  the 
State's  implementation  of  the  new 
production  levels  for  SOAP  eligibility, 
the  Director  is  approving  the  State's 
proposed  amendment  to  the  regulations 
at  405  KAR  7:080  Section  11(1)  (d)  and 
(e)  with  the  understanding  that 
reference  to  the  300.000-ton  production 
level  in  determining  applicant  Uability 
refers  to  those  applicants  whose 
eligibility  for  SOAP  assistance  is 
determined  under  the  300,000-ton 
production  level  effective  with  the 
publication  of  this  final  rule,  and  the 
liability  of  those  applicants  whose 
eligibility  was  determined  under  the 
100,000-ton  production  level  will 
continue  to  be  based  on  100,000  tons. 
The  Director's  approval  is  further  based 
on  the  understanding  that  further 
amendment  to  the  State's  regulations 
may  be  required  when  OSM  issues  a 
final  notice  regarding  its  changes  to  30 
CFR  Part  795. 

C.  Revisions  to  Kentucky's  Regulations 
With  No  Corresponding  Federal 
Regulations 

(1)  Kentucky  proposes  to  revise  the 
introductory  paragraph  (entitled, 


"Necessity  and  Function  ')  to  4C5  KAR 
7:080  tiy  increasing  from  lCX3.0f)0  tons  to 
300,000  tons  the  production  levels  for 
opera:?r  eligibility  under  SOAP. 

Wh'!e  ;here  is  no  Federal  regulation 
which  directly  corresponds  to  the 
"Necessity  and  Function"  section  in  the 
State  regulations,  the  proposed  change 
is  in  accordance  with  the  revision  made 
by  Section  6011  of  the  Federal  Omjiibus 
Budget  Reconciliation  Act  of  1990  to 
section  507(c)  of  SMCRA  in  increasing 
the  production  level  which  an  operator 
must  meet  to  be  eligible  to  participate  in 
SOAP.  Therefore,  ti-^e  Director  finds  the 
proposal  to  be  no  less  stringent  than 
section  507(c)  of  SMCRA,  as  revised. 

(2)  Kentucky  proposes  to  amend  405 
KAR  7:080  Section  8  by  incorporating  by 
reference  the  revised  application  form 
"Kentucky  Small  Operator  Application 
for  Assistance".  In  addition,  the  location 
where  a  copy  of  the  form  may  be 
reviewed  or  obtained  is  identified. 
Because  the  information  required  by  the 
revised  application  form  is  not 
consistent  vyith  the  information 
requirements  of  the  Federal  regulations 
at  3a CFR  795.7,  the  Director  is  deferring 
final  action  on  the  proposal  until  the 
State  submits  to  OSM  for  approval  a 
revised  application  form  which  ..-> 
consistent  with  the  requirements  of  the 
Federal  regulations. 

(3)  Kentucky  proposes  to  amend  405 
KAR  7:080  Section  8(2)  (a)  and  (b)  which 
identifies  specific  sections  of  the  State's 
regulations  whose  required  permit 
apphcation  information  can  be  supplied 
in  connection  vvi;h  a  SO.AP  application, 
by  adding  references  to  405  KAR  8:030 
and  8:040  Sections  20l2)(cj-E;oiogical 
assessment  of  surface  waters.  However, 
405  KAR  8:030  and  8:040  Sections 
20(2)(c)  are  not  currently  part  of  the 
State's  approved  program,  but  are 
included  in  the  proposed  program 
amendment  submitted  by  Kentucky  on 
June  28, 1991.  Therefore  further  action 
on  the  State's  proposed  change  to  405 
KAR  7.-O80  Section  8(2)  (a)  and  (b)  is 
being  deferred  pending  Hnal  action  on 
proposed  405  KAR  8030  and  8040 
Sections  20. 

rV".  Siin-.mar\  and  Disposition  of 
Coniraents 

Public  Comntents 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
was  arroMnced  in  the  Ju'y  22. 1991. 
Federal  Register  ;56  PR  33398).  The 
comment  period  closed  on  August  21, 
1991.  No  one  requested  ar.  opportunity 
to  testify  at  the  scheduled  public  hearing 
80  no  hearing  was  held.  Reopening  of 
the  public  comment  and  opportunifv  to 
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request  a  public  hearing,  regarding 
proposed  changes  to  405  KAR  7:080,  was 
announced  in  the  December  31,  1991, 
Federal  Register  (56  FR  67558).  The 
comment  period  closed  on  January  15, 
1992.  No  one  requested  an  opportunity 
to  testify  at  the  scheduled  public  heanng 
so  no  hearing  was  held. 

By  letter  dated  August  22,  1991.  the 
Kentucky  Resources  Council  (KRC)  filed 
comments  in  response  to  the  proposed 
rule  published  on  July  22,  1991.  KRC 
stated  that  Kentucky's  proposed  change 
to  the  annual  tonnage  eligibility 
threshold  should  be  rewritten  to 
comport  with  existing  law  until  such 
time  as  the  revision  to  section  507(c)  of 
SMCRA  became  effective  on  October  1, 
1991.  KRC  filed  additional  comments  on 
January  7,  1992,  in  response  to  the 
proposed  rule  published  on  December 
31,  1991.  In  its  new  submission,  KRC 
withdrew  its  earlier  objection  since  the 
effective  date  of  the  revision  to  section 
507(c)  of  SMCRA  had  passed.  In 
addition.  KRC  sought  assurance  that  if 
OSM  approved  the  proposed  change  to 
405  KAR  7:080  Section  8(2)  (a)  and  (b). 
such  approval  would  not  constitute 
express  or  implied  approval  of  pending 
proposed  changes  to  405  KAR  8:030 
Section  20  or  8:040  Section  20.  As 
discussed  herein  in  Finding  C(2),  the 
Director  has  deferred  further  action  on 
proposed  changes  to  7:080  Section  8(2) 
(a)  and  (b)  until  such  time  as  final  action 
is  taken  on  8:030  Section  20.  Therefore, 
no  further  action  is  necessary  at  this 
time  regarding  KRC's  concern. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  Implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Kentucky  program.  The  Bureau  of 
Land  Management,  Soil  Conservation 
Service,  Mine  Safety  and  Health 
Administration.  U.S.  Bureau  of  Mines, 
Tennessee  Valley  Authority,  and  the 
Kentucky  Heritage  Council  generally 
considered  the  amendment  to  be 
acceptable  or  submitted  an 
acknowledgement  with  no  comment. 

V.  Director's  Decision 

Based  on  the  findings  discussed 
above,  the  Director  is  approving,  with 
exceptions,  the  proposed  amendment  to 
Kentucky's  Small  Operator  Assistance 
Program  as  submitted  to  OSM  by  the 
State  on  June  28. 1991,  and  revised  on 
December  5, 1991.  The  Federal 
regulations  at  30  CFR  part  917  codifymg 
decisions  concerning  the  Kentucky 
program  are  being  amended  to 
implement  this  decision.  The  Director  is 
approving  these  State  rules  vfith  the 


understanding  that  they  be  promulgated 
in  a  form  identical  to  that  submitted  to 
OSM  and  reviewed  by  the  pubhc  Any 
differences  between  these  rales  and  the 
State's  final  promulgated  rules  will  'he 
processed  as  a  separate  amendrnpnt 
subject  to  public  review  at  a  later  cJHte 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  procpss  and  to 
encourage  the  State  to  conform  its 
program  with  the  Federal  stardards 
without  delay,  Consistency  of  State  and 
Federal  standards  is  required  by 
S,MCRA. 

As  discussed  in  Findings  C  (1)  and  (2), 
the  Director  is  deferring  action  on  405 
KAR  7080  Section  6  and  Section  8(2)  (a) 
and  (b). 

EPA  Concurrence 

Under  30  CFR  732  l-(h){llKiI),  the 

Director  is  required  to  obtain  the  written 

concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
wTth  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  uir  or 
water  quahty  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.  ]  or  the  Clean 
Air  Act  (42  U.S.C.  7401  el  seq  ).  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA  s 
concurrence  is  not  required. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  b 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
18  approved  by  the  Secretary,  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  r nforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 
State  programs.  In  his  oversight  of  the 
Kentucky  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  matenais  approved  by  him. 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Kentucky  of  only  such 
provisions. 

VT,  Procedural  Determinations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d)).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 


Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3, 4,  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  OMB. 

The  Department  of  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  RegxJatory  Flexibility  Act  (5 
U.S.C  601  et  seq).  This  rule  will  not 
impose  any  requirements;  rather,  it  will 
ensure  that  existing  requirements 
established  by  SMCR.X  and  the  Federal 
rules  will  be  met  by  the  State, 

Executive  Order  12778 

This  nde  has  been  reviewed  under  the 

principles  set  forth  ir  st  Lt.on  2  of 
Executive  Order  12778  (56  FR  55195. 
October  25,  1991)  on  Civil  Justice 
Reform,  DO!  has  determined  that,  to  the 
extend  allowed  b>  law.  the  regulation 
meets  the  applicatile  standards  of 
section  2(8)  and  21  li  uf  F.xfi  i/ive  Order 
12778.  Under  SMCRy\  seot.on  405  and  30 
CfR  884  and  section  503(a}  and  30  CFR 
732.15  and  732.17(h)(10),  the  agency 
decision  on  State  program  submittals 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCR.^  and  the  Federal 
regiilations.  The  only  decision  allowed 
under  law  is  approval,  disapproval  or 
conditional  approval  of  State  program 
srr.endments. 

I\..pi  .'M ,  -A  Reduction  Act 

This  ruie  does  not  contain  informadon 
collection  requirements  that  require 
approval  tjy  the  Office  of  Managment 
and  Budget  under  44  U  S.C.  3507. 

List  of  Subjects  in  30  CFK  Tart  917 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Datpd  F^hriary  14. 1992. 
jeffrev  D  jaretl. 

Acting  Asaistant  Director,  Eastern  Support 
Center 

For  the  reasons  set  out  in  the 
preamble,  tide  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  917-KENTUCKY 

1.  The  authority  citation  for  part  917 
continues  to  read  as  follows: 
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Authorit)  30  L'.SC.  1201  et seq. 

2.  30  CFR  917.15.  is  amended  by 
adding  a  new  paragraph  (jj)  to  read  as 

follows: 

5  917.15     Approval  0*  reguiatcv  vcg'3^ 

amendment*. 

*         •         *         *         * 

f  jjj  The  amendemenl  to  the  Kentucky 
Administrative  Regulations  (KAR)  at  405 
k.\R  ':080,  relating  to  the  State's  Small 
Operator  Assistance  Program,  as 
Submitted  to  OSM  on  June  28, 1991.  and 
revised  on  December  5, 1991,  is 
approved  effective  April  15, 1992,  except 
for  the  revisions  to  405  KAR  7:080 
section  6  and  section  8(2)(a)  and  (b), 
action  on  which  is  being  deferred. 

[FR  Doc.  92-8709  Filed  4-14-92:  8:45  am] 

BILLING  COD€  4315-05-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  80,  86,  and  60C 
[AMS-FRL-4123-5 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Ve^^lc  e 
Engines;  Refueling  Emission 
Regulations  for  Gasoline-Fueled  Ligf '^ 
Duty  Vehicles  and  Trucks  and  Heavy 
Duty  Vehicles 

AGENCY:  Environmental  Protection 
.-\.-fnc>  (EPA). 

ACTION:  Notice  of  Final  Agency  Action 
pursuant  to  section  202(a)(6)  of  the 
Clean  Air  Act  regarding  onboard  control 
of  refueling  emissions. 

summary:  On  March  27, 1992.  EPA  took 
final  action  to  implement  section 
202(a)(6)  of  the  Clean  Air  Act  regarding 
onboard  control  of  refueling  emissions. 
This  notice  notifies  readers  that  because 
FPA's  final  action  involved  in  part  the 
decision  not  to  issue  the  rule  initially 
proposed,  that  action  is  printed  in  the 
proposed  njle  section  of  the  Federal 
Register 

DATES;  h  .nal  agency  action  was  taken 
on  March  27. 1992. 

ADDRESSES:  Materials  relevant  to  this 
r.otice  are  contained  in  public  dockets 
\-87-ll  and  A-84-07,  located  in  the  Air 
Docket  of  the  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  and  are  available  for 
review  in  room  M-1500  between  the 
hours  of  8:30  a.m.  to  12:30  p.m.  and  1:30 
p.m.  to  3:30  p.m.  on  weekdays.  As 
provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT 
.M:  ]a-".es  Br}  son,  U.S.  Environmental 
Protection  Agency,  Regulatory 


Development  and  Support  Division,  2526 
Plymouth  Rd..  Ann  Arbor.  MI  48105. 
Telephone:  313-741-7828. 

SUPPLEMENTARY  INFORMATION:  See  Final 
/\^t  ;■..>  ,\ction  pursiiant  to  section 
202(a)(6)  of  the  Clean  Air  Act  Regarding 
Onboard  Control  of  Refueling 
Emissions,  which  is  published  in  the 
proposed  rule  section  of  today's  Federal 
Register. 

Dated;  April  9, 1992. 

Michael  Shapiro. 

Deputy  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  92-8639  Filed  4-14-92:  8:45  am] 
BiLUNG  CODE  eseo-so-M 


[3]  The  Administrator's  decisior.  is  the 
final  Departmental  decision. 


DEPAPTMEN"''  OF  HEALTH  AND 
HUMAN  SEFU'Cf.S 

Public  Hf'iit^  '5*""v''C<=' 

4  2  CTR  Pj"  ':i^ 

Statutory  ProhiD'tion  o"  Use  of 
Appfop'''at9d  Funds  sr  Pfcgrams 
Where  Abc'so"  ^s  a  Method  of  Family 
Planning 

CFR  Correction 

In  title  42  of  the  Code  of  Federal 
Regulations,  parts  1  to  60.  revised  as  of 
October  1. 1991,  the  effective  date  notes 
following  the  text  of  5  5  59.7  through 
59.10  contained  on  pages  468  through 
471  were  inadvertently  published  and 
should  be  removed. 

BILUNQ  COOe  ISOS-OI-O 


Health  Care  Financing  Admnistration 
i:  Cf^  Pi-*  4*2 

Me::ir:a''e  D'ograrr  Medscare 
Geoq'ao^ii:  C^ass^'icat'or"  Review 
Board-P.'oced.jfe3  and  Catena 

CFR  Correction 

In  title  42  of  the  Code  of  Federal 
Regulations,  parts  400  to  429,  revised  as 
of  October  1. 1991,  in  S  412.278.  on  p. 
331,  the  introductory  heading 
Administrator  decision  should  be 
inserted  following  the  paragraph 
designation  (f)(1).  The  paragraph 
designated  as  (f)(3)  should  be  correctly 
designated  to  read  (f)(4).  and  paragraph 
(f)(3),  inadvertently  omitted,  should  be 
included  to  read  as  follows: 

§  412.278    Aaminlstrator  s  review 
•         •         ft         •         * 

in*** 


Billing  code  '5CS-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 
46  CFR  Part  381 


IDocl<et  No,  R.-142] 


BIN  2'33-AA95 


Cargo  Preference— U.S. -Flag  Vessels 

agency:  .^tdritime  Administration. 
Department  of  Transportation. 

ACTION:  Final  rule. 

SUMMARY:  Th  s  ri'ip  amrnds  provisions 
in  ''r.f  '  :"t  J  p^cftTi-nce  regulations  at  46 
CFR  part  381  to  correct  the  name  and 
telephone  number  of  a  Maritime 
Administration  (MARADj  office  with 
program  responsibilities  and  includes 
reference  and  an  authority  citation  to 
the  Food  Security  Act  of  1985. 

EFFECTIVE  DATE:  April  15,  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Cassidy,  Chief.  Division  cf 
Agr:c'jitura!  Cargoes.  400  Seventh 
Street,  SVV..  room  7209,  Washington.  DC 
20590,  telephone  202-366-5506. 

SUPPLEMENTARY  INFORMATION: 
Reference  in  §  381.3  to  a  "Cargo 
Preference  Control  Center"  is  no  longer 
accurate.  The  functions  of  that  office  are 
now  carried  out  by  the  Office  of 
National  Cargo  and  Compliance.  In 
riddition.  the  telephone  number  in 
§  381.6  for  the  Office  of  National  Cargo 
and  Compliance  is  no  longer  correct. 
Finally,  reference  to  statutory  authority 
for  cargo  preference  in  §  381.5  is  being 
expanded  to  include  the  Food  Securit> 
Act  of  1985,  Public  Law  99-189.  which 
amended  the  Merchant  Marine  Act. 
1936,  as  amended,  by  effectively 
increasing  the  percentage  of  U.S. -flag 
carriage  required  by  the  Cargo 
Preference  Act  of  1954  from  50  to  75 
percent  for  certain  agricultural 
commodities. 

Because  this  rule  relates  solely  to 
agency  organization,  the  notice  and 
public  comment  procedure  otherwise 
required  by  the  Administrative 
Procedure  Act,  5  U.S  C  553fc),  ss 
unnecessan,  and  good  cause  exists, 
pursuant  to  5  U.S.C.  553(d)(3|.  to  make 
the  changes  effective  upon  publication. 
This  rule  is  not  subject  to  the 
requiren-:ents  of  E,0,  122P1 


Federal  Register  /  Vol.  57.  No.  73  /  Wednesday,  April  15.  1992  /  Rules  and  Rpgulations        13047 


List  of  Subjects  in  46  CFR  Part  381 

Freight,  Maritime  carriers.  Reporting 
requirements. 

Accordingly.  46  CFR  part  381  ts 
amended  as  follows; 

PART  381— CARGO  PREFERENCE— 
U.S.-FLAG  VESSELS 

1.  The  authority  citation  for  pa.'t  381  is 
revised  to  read  as  follows; 

Authority;  46  App  L!  S  C.  ni4(b),  1122(d], 

1241(b)  and  1241e  o 

§381.3    [Amended] 

2.  Section  381.3  is  amended  as  foliows 

a.  In  paragraph  (a)  rpmo\e  the  words 
"Maritime  Admmistration.  Carjjo 
Preference  Control  Center. 
Transportation  Building"  and  add,  in 
their  place,  "Office  of  National  Cargo 
and  Compliance,  Maritime 
Administration,  U.S.  Department  of 
Transportation". 

b.  In  paragraph  (c)  remove  the  words 
"Maritime  Administration,  Cargo 
Preference  Control  Center"  and  add,  m 
their  place.  "Office  of  National  Cargo 
and  Compliance". 

§361.5    [Amended] 

3.  Section  381.5  mtrodutiory  text  is 
amended  to  add  the  words  "and  the 
Food  Security  Act  of  1985"  after  the 
words  "all  preference  cargoes  required 
by  that  Act", 

§381.6    1  Amended! 

4.  Section  .181. Bib)  :s  arriended  to 
remove  the  telephone  number  "Area 
Code  202  phone  967-3325"  and  add,  in 
its  place,  "(202)  36(>^610". 

Dated:  April  9,  1992. 

By  Order  of  the  Maritime  Administrator, 
lames  E.  Saari, 

SecretcTi  Maritime  Administration. 
[FR  Doc.  92-8636  Filed  4-14-92.  8:45  am) 
BILUMQ  COOC  4»MM1-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  15 

[ET  Docket  No.  91-150;  FCC  92-163) 

Provision  of  Additional  Frequencies 
for  Auditory  Assistance  Devices  for 
the  Hearing  Impaired 

AGENCY:  Federal  Communications 

Commission. 
ACTION:  F^inal  rule. 

summary:  The  Commission  is  adopting 

rules  that  expand  the  frequency  bands 
in  which  unlicenspd  auditory  assistance 
devices  are  permitted  to  cooperate,  This 


change  is  necessary  because  hearing 
impaired  persons  using  auditory 
assistance  devices  m  the  frequency 
bands  currently  available  to  them  art- 
experiencing  interference  from  licensed 
radio  transmitters.  This  action  will 
improve  the  ability  of  educational 
institutions  to  meet  the  needs  of  hearing- 
impaired  students  and  enhance  the 
participation  of  hearing-impaired 
individuals  at  public  gatherings. 
EFFECTIVE  DATE;  May  15.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  ilarenberg,  Technic<il  Standards 
Branch,  Office  of  Engineerina  an<i 
Technology.  (2021  65;»-~314 
SUPPLEMENTARY  INFORMATION:  lbs    S  a 
summary  of  the  Commissicm  s  Repurt 
and  Order  (R.'iOj  m  Gen.  Docket  No  91- 
150.  FCC  92-163,  adopted  on  March  2.S, 
1992  end  released  on  April  7,  1992  The 
full  text  of  this  RSrO,  including  the  firml 
regxilatory  flexibility  analysis,  is 
available  for  inspection  and  copying 
dunng  normal  business  hours  m  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street,  NW.,  Washington.  DC  The 
complete  text  of  this  decision  rruiy  mso 
be  purchased  from  the  Commission  s 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422  1114  21sl  Strci  ! 
NW„  Washington.  DC  20036, 

Summary  of  Notice 

1  Auditory  assistance  devices  operate 
on  a  no-licensed  basis  under  part  15  of 
the  Commission's  rules  !n  a  petition  for 
rule  making  filed  on  Decemt>er  12,  1989, 
Phonic  Ear,  Inc.  ("Phonic  Ear")  staled 
that  auditory  assistance  devicfs  have 
been  experiencing  increasing  amounts 
of  interference  due  to  growth  in  use  of 
the  72-73  MHz  and  75  4-76  MHz  bands 
by  the  land  mobile  ser\  ices.  Phonic  ear 
claimed  hat  the  interference  has 
degraded  the  performance  of  auditory 
assistance  devices  to  the  point  where 
some  educational  institutions  are  now 
unable  to  use  auditory  assistance 
devices  in  many  of  their  classrooms.  In 
order  to  correct  this  situation.  Phonic 
Ear  requested  that  the  frequency  bands 
which  auditory  assistance  devices  are 
permitted  to  use  be  expanded  to  include 
the  74,6-74,8  MHz  and  75.2-75,4  MHz 
bands.  This  spectrum  became  available 
for  fixed  and  mobile  services  after  the 
two  guardbands  protecting  aeronautical 
marker  beacons  at  750  MH7  were 
narrowed  from  400  kHz  to  200  kHz  on 
January  1  1990  Phonic  F:ar  stated  that 
auditory  assistance  devices  would  not 
experience  significant  interference  on 
the  74.6-74  8  MHz  and  75.2-75.4  MHz 
bands  because  there  is  no  exiting  use  of 
these  frequencies  and  any  potential  new 
services  on  these  frequencies  must  be 


limited  to  a  maximum  power  of  one 
watt. 

2.  On  May  24,  1991,  the  Commission 
adopted  a  Notice  of  Proposed  Rule 
Making  (Notice),  released  June  18, 1991, 
56  FR  28735  (June  24, 1991),  proposing  to 
amrr^!  Pirt  15  of  the  rules  (47  CFR  part 
15]  tu  aiiuM  auditory  assistance  devices 
to  be  operated  in  the  74.6-74.8  MHz  and 
75.2-75.4  MHz  bands.  The  Commission 
also  proposed  to  allow  general  part  15 
usage  of  these  frequency  bands  at  the 
reduced  radiated  emission  limits 
contained  in  47  CFR  15.209.  Three 
parties  opposed  allowing  these 
frequencies  to  be  used  for  auditory 
assistance  devicfb  It  Manufacturer's 
Radio  Frequency  Advisory  Committee 
and  the  Telemolive  Industrial  Group  of 
Maxtec  International  Corporation 
expressed  concern  about  possible 
interference  to  future  land  mobile 
operations  on  the  same  frequencies.  The 
Association  for  Maximum  Service 
Television  stated  that  operation  of 
auditory  assistance  devices  could  cause 
interference  to  television  reception. 

3.  Based  on  the  record  in  this 
proceeding,  the  Commission  finds  that 
auditory  assistance  device  users  need 
additional  frequencies  to  remedy 
interfr  rt>ncp  problems  and  to  meet 
incn  is  nw  dpnunds  for  service.  More 
spec'     ;  i\   t' I  Commission  believes 
that  the  public  interest  is  best  served  by 
making  the  frequency  bands  74.6-74.8 
MHz  and  75^75.4  MHz  available  for 
use  by  auditory  assistance  devices,  as 
proposed  in  the  Notice. 

4.  The  Commission  was  not  persuaded 
that  auditory  assistance  devices 
operating  in  the  new  frequency  bands 
device  %vill  cause  harmful  interference  to 
land  mobile  operations  in  the  same 
frequency  bands  or  to  television 
reception.  Furthermore,  the  Commission 
did  not  believe  it  was  necessary  to 
prohibit  usage  of  the  74.6-74.8  MHz  and 
75.2-75.4  MHz  frequency  bands  by  other 
radio  users. 

5.  In  light  of  the  foregoing 
considerations,  the  Commission  is 
amending  part  15  of  the  rules  to  allow 
auditory  assistance  devices  and  other 
part  15  devices  to  operate  in  the  74,6- 
74.8  MHz  and  75.2-75.4  MHz  bands.  The 
administrative  and  technical 
requirements  for  operation  in  these 
bands  are  identical  to  those  existing 
before  this  amendment. 

6.  Accordingly,  it  is  ordered  that 
under  the  authority  contained  in 
sections  4(i).  302,  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  302,  and  303. 
Part  15  of  the  Commission's  Rules  and 
Regulations  are  amended  as  set  forth 
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below.  These  rules  are  effective  May  15. 
1992.  It  is  further  ordered  that  this 
p'oceeding  is  terminated 

I.. St  of  Subjects  in  47  CFR  Part  i5 

AiT.er.Lans  with  disabilities. 
Communications  equipment.  Computer 
technology.  Education  of  handicapped. 
Handicapped.  Labelling,  Radio, 
Reporting  and  recordkeeping 
requirements.  Security.  Telephone. 
VViretapping  and  electronic  surveillance. 


Federal  Communications  Commission. 
William  F.  Calon. 

Acting  Secretary: 

Title  47  of  the  Code  of  Federal 
Regulations,  part  15  is  amended  as 
follows: 


P  &  R  ^'   '  " 

DEVICES 


<t>D:0  FREOUFNCY 


1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 


Authority   Sec  4^  302.  303.  3CH,  and  30'  of 
the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154  302  303.  304.  and  307. 

2.  Section  is  205  paragraph  (dj  ;s 
revised  to  read  as  follows: 

§  15.205    Restricted  bands  of  operation. 

(a]  Evi-ept  as  shown  m  paragraph  (dj 
of  this  section,  only  spurious  emissions 
are  peimittpd  m  any  of  the  frequency 
bands  listed  below: 


MHz 

MHz 

MHz 

GHz 

0  090-0  110 

1567-1569 

2200-2300 

9.0-9.2 

049-051 

162  0125-167  17 

2310-2390 

9.3-9.5 

2.1735-2  1905 

167  72-173  2 

2483  5-2500 

106-127 

8  362-8  366 

240-285 

2655-2900 

13  25-13  4 

1336-1341 

.                                     322-335  4 

3260-3267 

14  47-14  5 

25  5-2567 

1                                  3999-410 

3332-3339 

15  35-16  2 

37.5-3825 

•     608-614 

3345.8-3358 

17  7-21  4 

73-746 

960-124O 

3600-4400 

22  01-23  12 

748-752 

1300-1427 

4500-5250 

23  6-24  0 

108-121  94 

1435-16265 

5350-5460 

3'  2-31  e 

123-138 

1660-1710 

7250-7750 

36  43-36  5 

^ 

149  9-150  05 

1718  8-1722  2 

8025-8500 

Aoc^e  3.?  6 

3.  The  heading  of  §  15.237  is  revised  to 
read  as  follows:  | 

*  15  23'     Ooe^'at^on  ir  ?ie  bands  72  0-'.'  C 
MHz,  74,6-74  8  M^l  ara  75  2-^6  0  M^i 

*  •  *  •  • 

[FR  Dor  q:-8728  Filed  4-14-92;  8:45  am] 

B ■»<;  CODE  6712-01-M 


DEPARTWENT  OF  DEFENSE 
48  CFR  Chapter  2 

Department  o^  Defei^se  Acqji,->i*!on 
Regulations;  Defense  Federa 
Acquisition  Regulation  Suppie.T.ent 

CFR  Correcticr. 

In  title  48  of  the  Code  of  Federal 
Regulations,  chapter  2  (parts  201  to  251). 
revised  as  of  December  31, 1991,  item  2 
of  the  editorial  note  and  the  listing  of 
r^.anuals  and  supplements  contained  on 
pages  four  and  five  should  be  removed 
and  the  following  note  inserted; 

Note:  Although  the  text  of  Manuals  and 
Supplements  to  the  Defense  FAR  Supplement 
are  not  published  in  the  Code  of  Federal 
Regulations,  they  were  listed  for  the 
convenience  of  the  user.  All  of  the 
Supplements  have  been  deleted.  The  only 
manuals  which  remain  in  effect  are:  Armed 
Serxices  Pricing  Manual  (1986)  and  Armed 
Services  Pricing  Manual,  Volume  2.  Price 
Analysis  (1987). 

B.-.  ^G  CODE    i=-0i-01-0 


tN"£ 


RSTATE  COMMERCE 


'■'MM' 


■,!0N 


(Ex  Parte  No  2"«    S.t)  No.  12C)1 

■?!"'*s -PuDmc  Use 


Pa  ■  Ao-ir-flc 


agency:  Interstate  Commerce 
Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  modifies  its 
regulations  concerning  the  imposition  of 
public  use  conditions  in  abandonments 
for  the  sake  of  clarity  and  the 
convenience  of  those  seeking  public  use 
conditions.  The  modifications:  (1) 
Impose  deadlines  for  the  filing  of 
requests  for  such  conditions,  (2)  clarify 
that  public  use  conditions  may  be 
sought  in  all  abandonment  proceedings, 
and  (3)  clarify  the  date  when  our 
jurisdiction  to  impose  such  conditions 
expires.  The  modifications  appear 
below. 

EFFECTIVE  DATE:  These  changes  are 
effective  on  April  15, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder:  (202)  927-5610,  (TDD 
for  hearing  impaired:  (202)  927-5721]. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision  in  Ex  Parte 
No.  274  (Sub-No.  12C).  To  purchase  a 
copy  of  this  decision,  write  to.  call,  or 


pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  s..^r\ices,  (202)  927-5721.] 

Environmental  and  Energy 
Considerations 

Vve  conclude  that  this  action  will  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
r.nnsprvHtion  of  energy  resources. 

Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  603,  the 
Commission  is  required  to  examine 
specifically  the  impact  of  this  action  on 
small  business  and  small  organizations. 
We  conclude  that  this  decision  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  its  purpose  is  merely  to  clarify 
and  codify  our  current  regulations  and 
practices. 

I.i^t  of  Suhjpf  IS 

49  CFR  Part  1011 

Authority  delegations.  Organization    • 
and  functions. 

49  CFR  Part  1152 

Administrative  practice  and 
procedure,  Railroads 

Decided:  April  3, 1992. 
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By  the  Commission.  Chainnan  Philbin,  Vice 
Chairman  McDonald,  Commissioners 
Simmons,  Phillips,  and  Emmeft. 

Sidney  L.  Strickland,  jr.. 

Secretary. 

For  reasons  set  forth  in  the  preamble. 
title  49.  chapter  X.  parts  1011  and  1152  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  1011-COMMISSION 
ORGANIZATION;  DELEGATIONS  OF 
AUTHORITY 

1.  The  authority  citation  for  part  lOll 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  10301,  10302.  10304. 
10305. 10321;  31  U.S.C.  9701;  5  L'.S.C.  553. 

§  1011.8    (Am«nd«<j] 

2.  Section  1011.8(c)(3)  is  amended  by 
insertion  of  the  following  after  the  first 
word  on  the  first  line:  "to  impose  public 
use  conditions  in  abandonment 
application  proceedings  and  whether". 

PART  1152— ABANDONMENT  AND 
DISCONTINUANCE  OF  RAIL  LINES 
AND  RAIL  TRANSPORTATION  UNDER 
49  U.S.C.  10903 

3.  The  authority  citation  for  part  1152 
continues  to  read  as  follows: 

Authority:  5  U.S.C,  553,  559,  and  704:  11 
use.  1170:  16  U.S.C.  1247(d),  and  1248;  and 
49  U.S.C.  10321,  10362.  10505,  10903.  10904, 
10905,  10906,  11161,  and  11163. 

§1152^5    [Amended] 

4.  Section  1152.25(a)(2)(iv)  is  amended 
by  removing  the  words  "(See 

§  1152.28(a)(2])". 

5.  Section  1152.25(c)(1)  is  amended  by 
adding  after  the  first  sentence: 
"Requests  for  public  use  conditions  (see 
5  1152.28(a)(3))  may  be  filed  no  later 
than  10  days  after  the  date  of 
publication  in  the  Federal  Register  of  the 
notice  of  findings  that  the  public 
convenience  and  necessity  require  or 
permit  the  abandonment  or 
discontinuance." 

6.  Section  1152.28  is  amended  by 
adding  the  following  new  paragraph 
(a)(3)  and  by  adding  a  sentence  to  the 
end  of  paragraph  (b)  as  follows: 

§  1152.28    Public  use  procedures. 

(a)  •  *   * 

(3)  For  applications  filed  under  part 
1152,  subpart  C,  a  request  for  a  public 
use  condition  must  be  filed  not  more 
than  10  days  from  the  date  of 
publication  of  the  notice  of  findings  in 
the  Federal  Register.  A  decision  on  the 
public  use  request  will  be  issued  by  the 
Director  of  the  Office  of  Proceedirigs 
prior  to  the  effective  date  of  the 
abandonment.  For  abandonment 
exemptions  under  part  1152,  subpart  F 


or  exemptions  granted  on  the  basis  of  an 
individual  petition  filed  under  49  US  C 
10505,  a  request  for  a  public  use 
condition  must  be  filed  not  more  thiin  20 
days  from  the  date  of  publication  of  the 
notice  of  exemption  u\  the  Federal 
Register 

(b)  *   *   '  Junsdiction  to  Lmpose  such 
conditions  expires  after  18f)  dHys  frr-rr-i 
the  effective  date  of  the  decision 
authorizing  the  abandonment  or 
discontinuance. 

(5  1152.50    [Amended) 

7  In  §  n,S2  ,"^0  paragraph  (a)(2)  is 
amended  by  adding  the  words  "and 
§  1152,28"  immediately  following  the 
work  "1152.27", 

[re  Doc.  92-8714  Filed  4-14-9i  8  45  am) 

BILUMQ  COOC  703S-0M* 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  380 
[Docket  No.  920378-2078] 

Antarctic  Martne  LMng  Resources 
Convention  Act  of  1984 

AGENCY:  National  Marine  Fisheries 
Service  (N'MFS).  N'O.AA,  Ccmmers.p 
action:  Final  rule. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  amends  the  regulations 
gcveming  harvesting  and  reporting  of 
Antarctic  living  marine  resource 
catches.  The  regulations  implement 
conservation  and  management  measures 
promulgated  by  the  Commission  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (CCAMLR  or  Commissi(^n> 
and  accepted  in  whole  by  Ihe 
Government  of  the  United  States  to 
regulate  catches  in  Convention  for  the 
Conservation  of  Antarctic  Marine  tjving 
Resources  (Convention)  statisticai 
reporting  area  48  and  subarea  ,56  4, 
These  measures  re.stnct  the  use  of  gear, 
restrict  the  directed  taking  and  bycatch 
of  certain  species  offish,  prohibit  thp 
taking  of  other  species,  require  real-time 
and  other  reporting  of  the  har\'est  of 
certain  species,  and  require  notification 
when  Commission  members  are 
considering  initiating  a  new  fishen 
EFFECTIVE  date:  April  15,  1992. 
ADDRESSES:  A  copy  of  the  framework 
environmental  assessment  may  be 
obtained  from  the  Assistant 
Administrator  for  Fisheries,  NO.\y\. 
Nabonal  Marine  Fisheries  Service,  1335 
East-West  Highway,  Silver  Spring.  MD 
20910. 


Comments  regarding  burden  estimates 
or  collection  of  inforrndtion  aspects  of 
this  rule  should  be  si;  ;  ;o  Robin  Tuttie, 
National  M^-  :  <  I   v.-  .s  Service.  1335 
East-Wes'.  iii^ivth^,  r^um  7256,  Silver 
Spring,  MD  20910,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  end  Budget, 
Washing t o n  Ds ,   a.  •  <  :  ■ ,  on:  Paperwork 
Redurti(!ri  Af  p- .ic!  •  .m-48-0114 

FOR  FURTHER  INFO«MATK)»«  CONTACT: 

Robin  Tuttle   NMT'^  International 
Organizations  and  .Agreements 
Division).  301-713-2282. 

SUPPLf  MENTABV  INFORMATION 

Ffdc,kj;r(>ur>d 

At  its  annual  meeting  In  Hobart, 
Tasmania,  in  1986,  CCAMLR,  of  which 
the  United  States  is  a  member,  adopted 

a  consen  Htidn  mt  asure  requiring  the 
Commissi.'!   at  f  jisequent  meetmgs  to 
adopt  limitai;   :,!*  :m    «'  h.  or  equivalent 
measures,  burning  fur  species  upon 
which  fisheries  are  permitted  in 
Convention  subarea  48.3  (South 
Georgia),  depicted  at  figure  1  of  50  CFR 
part  'M'l  Tht  i  ummission  has.  In 
addiiiuii.  ttUii;  tfr!  measures  that  apply 
to  other  Convcr;;i,.:in  siiiiareas. 

T^.>  iTieasu-rs  ;:■>:■, :: the  1991/92 

fishinjj  Hciisur.  H.i' ■['ti,'i,;  '■;  LCAMLR  at 
its  H'i:,,  ,,  rnec^inv  !!i  1*11  are  based 
upon  t,h«'  Htiv'A  I  i, 'f  'he  S-ientific 
Con, ."■;■;•(■■■(■■'  ani;  ihKc  inffi  account 
research  cionciui  ((■(-;  t'V'  f '"<!:'; mission 
member*  and  thf  r^porls  and 
recommpn(iat!on8  of  the  Scientific 
Commit) ('(  «  Working  Groups  on  F  •  '^ 
Stock  A,--^' --•••■  !  nt:  Krill;  and  CCANti  K 
Ecosystem  M      •  )r:.g  Program  (CEMP). 
The  1991/92  [;■*!   r  w  season  is  defined  as 
the  period  frori  Nn  ember  2, 1991.  to  the 
end  of  the  d  ••  -    e«ion  meeting  in  1992 
flikelv  Nover  hf '  ft  1992).  The  measures 
\^  pre  annusnt  f  d  and  public  comments 
liu  'p(i    i'"  i  f  I  bruary  3. 1992)  by 
Federal  Regt-^ter  notice  on  January  6, 
1992  (57  FR  421).  No  comments  were 
received. 

(ij  Subarea  48.3 

The  Commission  took  most  of  its 
actions  with  respect  to  subarea  48.3  and 
adopted  the  following  measures  for  the 
1991/92  fishing  season: 

The  total  catch  oi  DissosUchus 
eleginoides  (Patagonian  toothfish)  is 
limited  to  3,500  tons.  Catch-and-effort 
data  is  due  on  an  every-^sy  reporting 
period. 

Directed  fishing  on  Champsocepholus 
gurmari  (mackerel  icefish).  Notothenia 
gibberifrona  (hump^i  n  H-kcod), 
Chaenocephalus  (Vt'n..;js  (blackfin 
icefish).  PseudoUiof.r.  ,  j^  thys  georgianua 
(South  Georgia  icefish),  Notothenia 
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squamifrons  (grey  rockcod).  and 
Patagonotothen  brevicauda  guntheri 
(Pataaop.ian  rockcod)  is  prohibited.  The 
prohibition  on  directed  fishing  for 
Sotothenia  rossii  (marbled  rockcod) 
adopted  as  a  conservation  measure  in 
1985  is  continued. 

The  total  catch  of  Electrona  carlsbergi 
(lantemfish)  is  limited  to  an  amount  not 
to  exceed  245.000  tons.  In  addition,  the 
total  catch  of  E.  carlsbergi  shall  not 
e  x;ceed  53.000  tons  in  the  Shag  Rocks 
region. 

The  bycatch  of  N.  gibberifrons  is 
1  mited  to  no  more  than  500  tons  and  the 
bycatch  of  any  of  N.  rossii,  N. 
s^iiamifrons,  C.  aceratus.  P.  georgianus. 
a.id  C  gunnari  is  hmited  to  300  tons. 
The  fishery  in  subarea  48.3  will  close  if 
the  bycatch  of  any  of  these  species 
reaches  their  bycatch  limit  or  if  the  total 
catch  of  £.  carlsbergi  reaches  245.000 
tons,  whichever  comes  first.  The  fishery 
in  the  Shag  Rocks  region  will  close  if  the 
bycatch  of  any  of  these  species  reaches 
their  bycatch  limit  or  if  the  total  catch  of 
E.  carlsbergi  reaches  53.000  tons. 
whichever  comes  first.  If,  in  the  course 
of  the  directed  fishery  for  E.  carlsbergi. 
the  bycatch  of  any  one  haul  of  any  of 
the  bycatch  species  exceeds  5  percent. 
the  fishing  vessel  must  move  to  another 
fishing  ground  within  the  subarea. 

Each  month,  the  length  composition  of 
a  minimum  of  500  E.  carlsbergi, 
randomly  collected  from  the  commercial 
f  shery.  will  be  measured  and  the 
i.-.formation  passed  to  the  Executive 
Secretary  not  later  than  the  end  of  the 
following  month.  Every  calendar-month 
reporting  of  catch  and  effort  is  required 
for  the  fishery. 

The  monthly  reporting  of 
representative  samples  of  length 
composition  measurements  using  forms 
provided  by  the  Commission  is  required 
for  D.  eleginoides  during  the  1991/92 
fshing  season.  Monthly  measurement  of 
a  minimum  of  500  fish  was  required  in 
1990/91.  Failure  by  any  Contracting 
Party,  including  the  United  States,  to 
s..Dmit  length  composition  data  for  three 
consecutive  reporting  periods  results  in 
t.ie  closure  of  the  fishery  to  the  vessels 
cf  the  Contracting  Party. 

The  Commission  continued  in 
operation  the  basic  framework  of  the 
every-5-day  reporting  method  for  catch 
and  effort  adopted  in  1989  for  subarea 
48.3,  changing  the  method  by  which  the 
Executive  Director  is  to  estimate  the 
ddte  upon  which  the  total  allowable 
catch  (TAC)  for  the  species  being 
reported  is  likely  to  be  reached  for  that 
season. 

(ii)  Subareas  48. 1  and  48.2 

The  Commission  continued  the  1990/ 
9\  prohibition  on  the  taking  of  all 


species  of  finfish.  other  than  for 
scientific  research  purposes,  in  subareas 
48.1  and  482  during  the  1991/92  fishing 
season. 

(Hi)  Subarea  58.4 

The  Commission  prohibited  fishing  for 
N.  squamifrons  on  the  Ob  and  Lena 
Banks  in  statistical  division  58.4.4.  for 
the  1991/92  fishing  season.  A  limited 
fishery  of  267  and  305  tons,  respectively, 
was  permitted  in  1990/91. 

fiv)  Precautionary  Catch  Limits  on 
Euphausia  Superba 

The  total  catch  off.  superba  in 
statistical  area  48  was  limited  by  the 
Commission  to  1.5  million  tons  in  any 
fishing  season.  A  fishing  season  for 
purposes  of  the  precautionary  cap 
begins  on  July  1  and  concludes  on  June 
30  of  the  following  year.  The  limit  will 
be  kept  under  review  by  the 
Commission,  taking  into  account  the 
advice  of  the  Scientific  Committee. 

Precautionary  limits  to  be  agreed  to 
by  the  Commission  on  the  basis  of 
advice  of  the  Scientific  Committee  will 
be  applied  to  subareas.  or  on  such  basis 
as  the  Scientific  Committee  may  advise, 
if  the  total  catch  in  subareas  48.1.  48.2, 
and  48.3  in  any  fishing  season  exceeds 
620,000  tons.  For  purposes  of 
implementing  this  measure,  catches  are 
to  be  reported  to  the  Commission  on  a 
monthly  basis. 

(v)  Monthly  Catch  and  Reporting 
System 

The  Commission  adopted  a  new 
measure  establishing  a  1-calendar 
month  reporting  period.  It  requires  that 
each  Contracting  Party,  including  the 
United  States,  obtain  from  each  of  its 
vessels  throughout  the  Convention  Area, 
total  catch  and  total  days  and  hours 
fished  on  certain  species  for  which  catch 
limitations  have  been  set  for  each 
reporting  period  and  cable  or  telex  the 
aggregated  catch  and  days  and  hours 
fished  to  the  Executive  Secretary  not 
later  than  the  end  of  the  next  reporting 
period.  The  Executive  Secretary  uses  the 
total  aggregate  data  for  the  season  to 
date  to  estimate  the  date  upon  which  the 
TAC  for  the  reported  species  is  likely  to 
be  reached  and  close  the  fishery 
accordingly. 

(vij  Net  Monitor  Cables 

The  use  of  net  monitor  cables  on 
harvesting  vessels  in  the  Convention 
Area  is  prohibited  beginning  in  the 
1994/95  fishing  season. 

(vii)  Notification  of  New  Fisheries 

The  Commission  adopted  a  measure 
requiring  prior  notification  by  Members 
of  any  proposal  to  initiate  a  new  fishery. 


A  new  fishery  is  defined  as  a  fishery  on 
a  species  using  a  particular  fishing 
method  in  a  statistical  subarea  for 
which:  (1)  Information  on  distribution, 
abundance,  demography,  potential  yield 
and  stock  identity  from  comprehensive 
research/surveys  or  exploratory  fishing 
have  not  been  submitted  to  CCAMI.R:  or 
(2)  catch  and  effort  data  from  this 
statistical  subarea  have  never  been 
submitted  to  CCAMLR;  or  (3)  catch  and 
effort  data  from  the  two  most  recent 
seasons  in  which  fishing  occurred  have 
not  been  submitted  to  CCAMLR 
Notification  is  required  not  less  than  3 
months  in  advance  of  the  next  regula-- 
meeting  of  the  Commission  The  new- 
fishery  may  not  be  initiated  until  the 
nature  and  impacts  of  the  fishery  are 
considered  by  the  Scientific  Committee 
and  reviewed  by  the  Commission.  The 
Scientific  Committee  and  Commission 
will  consider  the  nature  of  the  proposed 
fishery,  including  target  species, 
methods  of  fishing,  proposed  region  and 
any  minimum  level  of  catches  that 
would  be  required  to  develop  a  viable 
fisher)-,  biological  information  from 
comiprehensive  research/  survey  cruises. 
such  as  distribution,  abundance, 
demographic  data  and  information  on 
stock  identity:  details  of  dependent  and 
associated  species  and  the  likelihood  of 
them  bemg  affected  by  the  proposed 
fishery;  and  information  from  other 
fisheries  in  the  region  or  similar 
fisheries  elsewhere  that  may  assist  in 
the  valuation  of  potential  yield.  Based 
upon  the  review  of  this  information,  and 
taking  full  account  of  the 
recommendations  and  advice  of  the 
Scientific  Committee,  the  Commission 
may  then  take  such  action  as  it  deems 
necessar}'. 

This  rule  requires  individuals 
proposing  a  new  fishery  to  notify  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator),  by 
permit  appwcation  no  later  than  July  1  of 
the  year  in  which  he  or  she  proposes  to 
initiate  a  new  fishery  and  to  submit  the 
information  described  above  in  support 
of  the  application.  The  U.S.  Government 
will  provide  the  in.'"ormation  to 
CC.^\TLR  and  the  Assistant 
Administrator  will  weight  CCAMLR 
advice  in  considering  the  permit  request. 

(viii)  Crab  Fishing 

The  Assistant  Administrator  has 
issued  a  permit  under  the  harvesting 
permit  sections  of  these  regulations  for  a 
fishery  on  stone  and  king  crabs  in  the 
Convention  Area,  As  a  condition  of  the 
permit,  the  permit  holder  is  required  to 
keep  and  submit  a  Commercial  Vessel 
Ddiiy  Activity  Logbook,  compnsing  an 
Information  Record  and  a  Daily  Activity 
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Record:  a  Commercial  Vessel  Fishing 
Effort  Logbook;  and  a  Commercial 
\'esse!  CCANrJR  Subsample  Logbook 
The  regulations  are  expanded  to  rf^ui'e 
ail  Antarctic  crab  fishery  permit  holders 
to  keep  and  submit  these  records. 

Classification 

The  Secretary  has  determined  that 
this  rule  is  necessary  to  implement  the 
Antarctic  Marine  Living  Resources 
Convention  Act  of  1984  (the  Act)  and  to 
give  effect  to  the  management  measures 
adopted  by  CCAMLR  and  agreed  to  by 
the  United  States. 

The  Assistant  Administrator  prepared 
a  framework  environmental  assessment 
(EA)  for  the  Act  in  1987.  NMFS  reviewed 
this  rule  and  determined  that  the  actions 
that  it  requires  are  generally 
summarized  in  the  framework  EA  and 
are  thus  excluded  from  further  National 
F-;nvironmrntdl  Policy  Act  analysis. 

This  action  is  exempt  from  Executive 
Order  12291  and  section  553  of  the 
Administrative  Procedure  Act  because  it 
involves  a  foreign  affairs  function  of  the 
United  States. 

Because  notice  and  comment 
rulemaking  is  not  required  for  this  rule, 
the  Regulatory  Flexibility  Act  does  not 
apply;  therefore,  a  regulatory  flexibility 
analysis  has  not  been  prepared.  At 
present,  except  for  research  purposes 
and  for  an  exploratory  crab  fishery 
permitted  under  the  harvesting  permit 
sections  of  the  regulations,  there  are  no 
U.S.  vessels  subject  to  the  jurisdiction  of 
the  United  States  harvesting  Antarctic 
m.arine  li\-ing  resources  within  the  area 
to  which  these  regulations  apply.  The 
only  other  Antarctic  marine  living 
resources  affected  are  scientific 
specim.ens  taken  under  National  Science 
Foundation  permits  and  by  the  U.S. 
Antarctic  Marine  Living  Resources 
directed  research  program. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  information  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  0MB  Control  Number 
0648-0194.  which  expires  July  31, 1994. 

The  annual  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  6.5  hours  per  finfish  harvester 
and  37  hours  per  crab  harvester, 
including  the  time  for  re\'iewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviev.'ing  the  collection  of  information. 
Applicants  for  a  permit  to  undertake  a 
new  fishery  will  average  8  hours  in 
researching  and  preparing  information 
in  support  of  the  application.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 


collection  of  information,  including 

'^Liggestions  for  reducing  this  burden,  to 

Robin  Tuttle.  National  Marine  Fisheries 

Services,  and  to  the  Office  of 

!;  ■■.irmatmn  and  Regulatory  Affairs  (see 

ADDCESSESI 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

This  rule  does  not  directly  affect  the 
coastal  zone  of  any  state  with  an 
approved  coastal  zone  management 
program. 

List  of  Subjects  m  50  CFR  Part  360 

Antarctic,  Fish  and  wildlife.  Reporting 
and  recordkeeping  requirements. 

Dated:  April  8. 1992. 
Samuel  W.  McKeen, 
Acting  Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  380  is  amended 

as  follows: 

PART  380— ANTARCTIC  MARINE 
LIVING  RESOURCES  CONVENTION 
ACT  OF  1984 

1.  The  authority  citation  for  part  380 
continues  to  read  as  follows: 

Authority:  16  U  S.C  2431  et  seq. 

2.  Section  380.23  is  revised  to  read  as 
follows: 

§  380.23    Catch  restrictions. 

[a]  The  following  catch  restrictions 
apply  to  E.  superba  in  statistical  area  48 
(see  Figure  1): 

(1)  The  total  catch  of  E.  superba  shall 
not  exceed  1.5  million  tons  in  any  fishing 
season. 

(2]  For  purposes  of  applying  this  limit, 
a  fishing  season  begins  on  }uly  1  and 
ends  on  June  30  of  the  following  year. 

(3)  For  purposes  of  implementing  this 
restriction,  catches  shall  be  reported  to 
the  Commission  on  a  monthly  basis. 

(b)  The  following  catch  restrictions 
apply  to  subarea  48.3  (see  Figure  1) 
during  the  period  from  November  2, 
1991.  through  November  6, 1992: 

(1)  Directed  fishing  on  C.  gunnari,  N. 
rossii,  N.  gibbenfrons,  C.  aceratus.  P. 
georgianus,  N.  squamifrons  and  P.  b. 
guntberi  is  prohibited. 

(2)  The  total  catch  of /?.  eleginoides 
shall  not  exceed  3.500  tons. 

(3)  The  total  catch  off.  carlsbergi 
shall  not  exceed  245.000  tons. 

(4)  The  total  catch  off",  carlsbergi 
shall  not  exceed  53.000  tons  in  the  Shag 
Rocks  region,  defined  as  the  area 
bounded  by  52°  30'S.  latitude.  40°  W. 
longitude;  52°  30'S.  latitude.  44*  W. 
longitude:  54°  30S.  latitude.  40°  W. 


longitude;  and  54°  30'S.  latitude.  44*  W. 
longitude. 

(5)  The  bycalch  of  A^.  gibberifrona 
shall  not  exceed  500  tons. 

(6)  The  bycatch  of  any  of  the 
following  species:  N.  rossii,  N. 
squamifrons,  C.  aceratus,  P.  georgianus, 
and  C.  gunnari  shall  not  exceed  300 
tons. 

(7)  The  bycatch  limit  of  P.  b.  guntberi 
is  1  percent  of  all  Antarctic  fishes 
onboard  a  vessel  in  the  subarea. 

(8)  If,  in  the  course  of  the  directed 
fishery  for  E.  carlsbergi,  the  bycatch  of 
any  of  the  species  named  in  paragraphs 
(b)(5)  and  (b)(6)  of  this  section  exceeds  5 
percent,  the  fishing  vessel  shall  move  to 
another  fishing  ground  within  the 
subarea. 

(c)  The  taking  of  finfish.  other  than  for 
scientific  research  purposes,  is 
prohibited  in  subareas  48.1  and  48.2  (see 
Figure  1)  during  the  period  from 
November  2. 1991.  through  November  6, 
1992. 

(d)  The  taking  of  N.  squamifrons, 
other  than  for  scientific  research 
purposes,  is  prohibited  in  statistical 
division  58.4.4  (see  Figure  1)  during  the 
period  from  November  2, 1991,  through 
November  a.  1992. 

3.  Section  380.24  is  revised  to  read  as 
follows: 

§  38C.24      ^ppoftirig  rpQj,'err,«.-i*s. 

(a)  The  following  statistical  reporting 
is  required  in  subarea  48.3  during  the 
period  from  November  2. 1991.  through 
November  6. 1992,  on  all  species  for 
which  there  are  catch  restrictions, 
except  E.  superba  and  E.  carlsbergi: 

(1)  The  calendar  month  is  divided  into 
six  reporting  periods:  Day  1  to  day  5  is 
period  A,  day  6  to  day  10  is  period  B, 
day  11  to  day  15  is  period  C  day  16  to 
day  20  is  period  D.  day  21  to  day  25  is 
period  E,  and  day  26  to  the  end  of  the 
month  is  period  F. 

(2)  The  operator  of  any  vessel  fishing 
in  subarea  48.3  must,  within  2  days  of 
the  end  of  a  reporting  period,  report  his 
or  her  catch  and  bycatch  to  NMFS.  The 
report  must  be  made  in  writing,  by 
cable,  telex,  rapidfax.  or  other 
appropriate  method  to  the  address  or 
number  specified  in  the  vessel's  permit, 
and  must  include  the  vessel  name, 
permit  number,  month  and  reporting 
period,  and  its  catch  in  metric  tons  (to 
the  nearest  tenth  of  a  metric  ton).  If  no 
restricted  species  are  taken  during  a 
reporting  period,  the  operator  must 
submit  a  report  showing  no  catch. 

(b)  The  following  monthly  statistical 
reporting  is  required  for  E.  carlsbergi 
taken  in  subarea  48.3  and  for  E.  superba 
taken  in  area  48: 
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(1)  For  purposes  of  this  catch  and 
effort  reporting  system,  the  reporting 
period  shall  be  defined  as  1  calendar 
month. 

(2)  At  the  end  of  each  reporting! 
period,  the  operator  of  each  vessel  must, 
within  2  days  of  the  end  of  a  reporting 
period,  report  his  or  her  total  catch  and 
total  days  and  hours  fished  for  that 
period.  The  report  must  be  made  to 
NMFS  in  writing,  by  cable,  telex,  or 
other  appropriate  method  to  the  address 
or  -  ;.~:b<;'r  specified  in  the  vessePs 
permit,  and  must  include  the  vessel 
name,  permit  number,  and  month  to 
which  t.ne  report  refers. 

(cj  For  purposes  of  reporting 
biological  data  for  £.  carlsbergi  taken  in 
subarea  48.3.  the  length  composition  of  a 
minimum  of  500  fish,  randomly  collected 
by  each  vessel,  must  be  measured  each 
month.  Reports  of  these  measurements 
must  be  made  to  NMFS  in  writing  by 
cable,  tf'lex,  ryp'dfax.  or  other 
appropriate  me;hijd  to  the  address  or 
number  specified  in  the  vessel's  permit 
and  must  include  the  vessel's  name. 
permit  number,  and  month  no  later  than 
2  days  after  the  end  of  the  month  in 
which  the  measurements  were  taken. 

[d)  For  purposes  of  reporting 
biological  data  for  D.  eleginoides  taken 
In  subarea  48.3.  the  length  composition 
of  a  minimum  of  5  percent  of  each  haul, 
must  be  measured  each  month.  Reports 
of  these  measurements  must  be  made  to 
.NMFS  m  writing  by  cable,  telex, 
rapidfax.  or  other  appropriate  method  to 
the  address  or  number  specified  in  the 
vessel's  permit,  and  must  include  the 
^essfls  name,  permit  number,  and 
mon'.h  no  iater  than  2  days  after  the  end 
cf  the  month  ;n  which  the  measurements 
v^ere  taiten. 


(e)  The  following  logbooks  provided 
by  NMFS  to  Antarctic  crab  fishery 
permit  holders  must  be  kept  and 
submitted  to  NMFS  as  indicated  in  the 
instructions  to  the  logbooks: 

(1)  Commercial  Vessel  Daily  Activity 
Logbook: 

(2)  Commercial  Vessel  Fishing  Effort 
Logbook: 

(3)  Commercial  Vessel  CCAMLR 
Subsample  Logbook. 

4.  Section  380.26  is  revised  to  read  as 
follows: 

§380.26    Ctosu  es 

(a)  The  fishery  for  E.  carlsbergi  shall 
close  if  the  bycatch  of  any  of  the  species 
A^.  gibberifrons.  N.  rossii.  N. 
squamifrons,  C.  aceratus,  P.  georgianus, 
or  C.  gunnari  reaches  their  bycatch  limit 
or  if  die  total  catch  of  E.  carlsbergi 
reaches  245.000  tons,  whichever  comes 
first. 

(b)  The  fishery  in  the  Shag  Rocks 
region  shall  close  if  the  bycatch  of  any 
of  the  species  named  in  paragraph  (a)  of 
this  section  reach  their  bycatch  limit  or 
if  the  total  catch  of  E  carlsbergi  reaches 
53,000  tons,  whichever  comes  first. 

(c)  The  fishery  for  D.  eleginoides  shall 
close  if  the  total  catch  reaches  3500  tons. 

5.  Section  380.27  is  revised  to  read  as 
follows: 

$380.27     \.j^ii'  '*^s'''tc T30"s 

(a)  Longline  fishing  is  prohibited  in 
Convention  waters. 

(b)  The  use  of  net  monitor  cables  on 
harvesting  vessels  in  the  Convention 
Area  (see  Figure  1)  is  prohibited 
beginning  July  1. 1994. 

6.  A  new  {  380.29  is  added  to  read  as 
follows: 


§  380.29    InJtlattng  a  r>«w  fishery 

(a)  A  new  fishery,  for  purposes  of  this 
section,  is  a  fishery  on  a  species  using  a 
particular  method  in  a  sta*;stiral 
subarea  for  which: 

(1]  Information  on  distribuHnn. 
abundance,  demography,  potential  >ield 
and  stock  identity  from  comprehensive 
research/surveys  or  exploratory  fishing 
have  not  been  submitted  to  CC.'\MIJ^;  or 

(2)  Catch  and  effort  data  have  n.-ver 
been  submitted  to  CCAMLR,  or 

(3)  Catch  and  effort  data  from  the  two 
most  recent  seasons  in  which  fishing 
occurred  have  not  been  subm:*'(>d  (m 
CCAMLR 

(b)  An  individual  sub|pct  to  these 
regulations  intending  tn  develop  a  new 
fishery  shall  notify  the  .Assistant 
Administrator  no  later  than  July  1  of  the 
year  in  which  he  or  she  intends  to 
initiate  the  fishery  and  shall  not  initiate 
the  fishery  pending  CC.\M1J^  review. 

(c)  The  notification  shall  be 
accompanied  by  information  or.. 

(1)  The  nature  of  the  proposed  fishery. 
including  target  species,  methods  of 
fishing,  proposed  region  and  any 
minimum  level  of  catches  that  would  be 
required  to  develop  a  viable  fishery; 

(2)  Biological  information  from 
comprehensive  research/survey  cruises, 
such  as  distribution,  abundance, 
demiographic  data  and  information  uri 
8toci<:  identity; 

(31  Details  of  dependent  and 
associated  species  and  the  iikei;hv)od  cf 
them  betng  affected  by  the  proposed 
fishery;  and 

(4)  Information  from  other  fisheries  in 
the  region  or  similar  fishenes  elsewhere 
that  may  assist  in  the  valuation  of 
potential  yield. 
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'"-.IS   section   o«   f-e   FEDERAL   REGISTER 
contains   notices   to   the   puDiic   of  the 
D''oposed   issuance  of   rules   and 
regulations    The  purpose  of  these   notices 
IS   to   give   interested   persons   an 
opportunity  to  participate  in   the  rule 
Taking    prior    to    the    adoption    of    the    final 
rules 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Part  327 

(Docket  No.  92-007P) 

Restoration  of  Nicaragua  to  the  List  of 
Countries  Eligible  to  Import  Meat 
Products  Into  the  United  States 

AGENCY:  Food  Safetv  and  Inspection 

Sen  :ce  [FSIS).  USDA. 


action:  Proposed  rule. 


summary:  In  1986.  FSIS  representatives 
were  not  able  to  make  required  reviews 

of  the  Nicaraguan  meat  inspection 
system  because  their  personal  safety 
could  not  be  assured.  ThRrefore.  FSIS 
could  not  obtain  current  information  and 
make  the  determinations  necessary  for 
.maintenance  of  Nicaragua's  eligibility  to 
expCit  merit  and  meat  products  to  the 
United  States.  On  September  17.  1986, 
FSIS  published  a  final  rule  (51  FR  32903) 
withdrawing  the  country  of  Nicaragua 
from  the  list  of  countries  eligible  to 
expor^»#.t  !o  the  United  States. 

In  April  1990,  Nicaragua  requested 
relistment  as  a  country  eligible  to  export 
meat  to  the  l.'nited  States.  Since  nearly  4 
years  have  passed  since  its  eligibility 
status  was  v\ithdrawn.  Nicaragua  had  to 
reestablish  its  eligibility  by  providing 
FSIS  with  current  information  on  how  its 
meat  inspection  system  assures 
compliance  with  requirements  that  are 
"at  least  equal  to"  the  provisions  of  the 
Federal  Meat  Inspection  Act  (FMIAl  and 
rpgulati'.jns  issued  thereunder, 
.Nicaragua  has  now  demonstrated, 
through  FSIS's  eligibility  process,  that  its 
meat  inspection  system  imposes 
requirements  that  are  "at  least  equal  to" 
those  of  the  United  Stdtes.  and  FSIS  is 
proposing  to  amend  9  CFR  327.2(b)  by 
listing  Nicaragua  as  a  country  eligible  'o 
export  its  meat  products  from  cattle, 
sheep,  swine,  and  goats  to  the  United 
Slates, 

DATES:  Comments  must  be  recci'.ed  on 
or  before  Mav  15.  1992. 


ADDRESSES:  Written  comments  to  Policy 
Office,  Attention:  Linda  Carey,  FSIS 
Hearing  Clerk,  room  3171,  South 
Agriculture  Building.  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Or  Lav\rf'nce  Sivinner,  Uiit-i  :i'',  FVireign 
F'^og'r^ms  Division.  International 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  720-6933. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12291 

The  Agency  has  determined  in 
accordance  with  Executive  Order  12291 
that  this  proposed  rule  is  not  a  "major 
rule."  It  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more.  There  will  be  no  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State  or  local 
government  agencies,  or  geographic 
regions,  and  it  will  not  have  a  significant 
effect  on  com.petition,  em.ployment. 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  The  proposal  would  restore 
Nicaragua  as  a  country  from  which  meat 
products  are  eligible  to  be  imported  into 
the  United  States. 

In  1983,  its  last  full  year  of  exporting 
meat  to  the  United  States.  Nicaragua 
exported  26.4  million  pounds  of  beef 
products.  In  1984,  when  export  activity 
to  the  United  States  was  suspended 
temporarily  due  to  problems  with 
adequate  residue  testing  and  species 
verification  programs,  11.1  million 
pounds  of  beef  products  were  exported. 
during  a  9-month  period.  During  a  4- 
month  period  in  1985,  before  the 
prohibition  of  all  imports  of  goods  and 
services  of  Nicaraguan  origin  under 
Executive  Order  12513,  Nicaragua 
exported  9,6  million  pounds  of  beef 
products  to  the  United  States.  Therefore, 
based  on  a  monthly  average  of  1.8 
million  pounds  (47.1  million  pounds/25 
months)  for  the  25-month  period  during 
1983-1965.  it  is  estimated  that  Nicaragua 
would  export  about  22.6  million  pounds 
(1  88  million  pounds/12  months)  of  beef 
products  to  the  United  States  if  its 
eligibility  were  restored.  This  amount 
would  represent  only  0.06  percent  of  the 
total  U.S.  meat  production,  based  on 
US.  production  of  39  6  billion  pounds  in 


1989,  and  would  have  little,  if  any. 
impact  on  dnrnpstir  producers. 

Executive  Order  12 "8 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  rule  is  adopted  all 
State  and  local  laws,  regulations  or 
policies  except  those  that  are  consistent 
with  the  proposed  rule  and  apply  to 
imported  meat  and  meat  products  after 
entry  into  the  United  States  are 
preempted.  This  proposed  rule  is  not 
intended  to  have  retroactive  effect. 
There  are  no  appUcable  administrative 
procedures  that  must  be  exhausted  prior 
to  any  judicial  challenge  to  the 
provisions  of  this  rule  or  the 
implementation  of  its  provision. 

Effect  on  Small  Entities 

The  Administrator,  FSIS,  has 
determined  that  the  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  because  the  amount 
of  product  estimated  to  be  imported  into 
the  United  States  from  Nicaragua 
represents  only  0.06  percent  (22.6  million 
pounds/39.6  billion  pounds)  of  the  U.S. 
domestic  production. 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposal.  Written  comments  should 
be  sent  in  duplicate  to  the  Policy  Office. 
Please  include  the  docket  number  which 
appears  in  the  heading  of  Lhis  document. 
All  comments  submitted  in  response  to 
the  proposal  will  be  available  for  public 
inspection  in  the  Policy  Office  from  9 
a.m.  to  12:30  p.m.,  and  from  1:30  p.m.  to  4 
p.m.,  Monday  through  Friday. 

Background 

Pursuant  to  the  FMIA  (21  U.S.C.  601  et 
seqX  the  Secretary  of  Agriculture  is 
responsible  for  administering  the 
programs  which  are  designed  to  ensure 
that  meat  products  distributed  to 
consumers  are  wholesome,  not 
adulterated,  and  properly  marked, 
labeled  and  packaged.  The  Secretary 
has  delegated  to  the  Administrator  of 
FSIS  the  authority  to  issue  regulations 
and  implement  appropriate  procedures 
to  ensure  compliance  with  the 
requirements  of  the  FMIA.  In  these 
regulations,  the  Administrator  has 
established  procedures  by  which  foreign 
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countries  desiring  to  export  meat 
products  to  the  United  States  may 
become  eligible  to  do  so. 

To  obtain  such  eligibility,  a  country's 
inspection  system  must  undergo  a 
complete  evaluation  by  FSiS  personnel 
to  assure  compliance  with  requirements 
that  are  "at  least  equal  to"  the 
requirements  of  the  FMIA  and 
regulations  thereunder  as  applied  to 
official  establishments  in  the  United 
States.  This  evaluation  consists  of  two 
processes,  a  document  review  and  an 
on-site  review  of  the  inspection  system 
operations. 

The  document  review  process  begins 
when  FSIS  assesses  the  laws  and 
regulations  governing  the  country's 
inspection  system  for  equivalency  to 
U.S.  standards  and  requires  a  foreign 
country  to  respond  to  a  series  of 
questionnaires  which  focus  on  its 
inspection  controls  in  five  risk  areas: 
Contamination,  disease,  processing, 
residue  control,  and  compliance  and 
economic  fraud.  FSIS  then  evaluates  the 
responses  to  these  questionnaires  to 
assure  that  the  critical  points  in  each  of 
the  risk  areas  are  being  addressed 
BdMsfactonly. 

When  the  document  review  proves  to 
be  satisfactory,  FSIS  sends  a  multi- 
disciplinary  team  on  an  on-site  review 
to  evaluate  all  aspects  of  the  country's 
inspection  system,  including  its 
laboratories  and  individual  plants.  On- 
site  reviews  are  designed  to  further 
explore  areas  determined  to  require 
more  detailed  evaluation,  and  are  also 
undertaken  to  allow  FSIS  to  observe  the 
system  in  its  daily  operations. 

When  this  review  is  satisfactorily 
concluded,  rulemaking  is  undertaken  to 
list  the  country  In  the  Code  of  Federal 
Regulations  as  being  eligible  to  import 
meat  into  the  United  States.  Once  a 
cijuntry  is  listdd,  FSIS  monitors  the 
foreign  inspection  system  through  a 
continuing  oversight  function  to  assure 
t.ha'  the  inspection  system  maintains  the 
"at  least  equal  to"  requirements.  This 
ir.cludes  reinspections  of  a  random 
sample  for  foreign  meat  products  at  U.S. 
ports-of-entry,  and  routine  on-site 
rrviews  of  the  foreign  inspection  system. 

Whenever  the  Administrator  cannot 
obtain  current  information  about  the 
system  of  meat  inspection  being 
maintained  by  a  foreign  country,  the 
Administrator  has  the  authority,  under  9 
CFR  327.2(a)(4).  to  withdraw  the 
eligibility  of  the  foreign  inspection 
system  to  export  meat  products  into  the 
United  States. 

In  1988,  FSIS  representatives  could 
not  make  the  required  on-site  reviews  of 
the  Nicaragijan  meat  inspection  system 
because  their  personal  safety  could  not 
be  assured.  As  a  result  on  September 


17. 1988,  an  amendment  to  9  CFR 
327.2(b)  of  the  Federal  meat  inspection 
regulations  was  published  in  the  Federal 
Register  (51  FR  32903)  withdrawing  the 
eligibility  of  Nicaragua  to  export  meat 
products  to  the  United  States. 

In  April  1990,  Nicaragua  requested 
relistment  as  a  country  eligible  to  export 
meat  products  to  the  United  States. 
Because  of  the  considerable  lapse  of 
time  since  its  eligibility  was  withdrawn, 
it  was  necessary  for  Nicaragua  to 
provide  FSIS  with  current  information 
demonstrating  that  its  inspection  system 
imposes  requirements  "at  least  equal  to" 
all  the  provisions  of  the  FMIA  and  the 
regulations  promulgated  thereunder,  and 
therefore  can  be  considered  as  eligible 
to  have  its  meat  and  meat  products 
imported  into  the  United  States. 

Nicaragua — Review  Results 

Nicaragua's  eligibility  determination 
process  effectively  began  in  October 
1990,  with  the  receipt  of  questionnaire 
responses  relating  to  the  five  risk  areas, 
as  well  as  official  copies  of  its  relevant 
meat  inspection  laws  and  regulations. 
The  preliminary  phase  of  the  document 
review  was  conducted  in  November 
1990.  and  Nicaragua  was  requested  to 
provide  additional  information 
regarding  controls  in  several  key  areas 
concerning  prevention  of  diseased  meat, 
contamination,  residue  monitoring, 
processing,  and  compliance  and 
economic  fraud.  Additional  information 
was  provided  in  December  1990; 
however,  further  clarification  was  still 
necessary  for  some  of  the  risk  areas. 
Discussions  between  FSIS  and 
Nicaragua's  inspection  officials  were 
held  during  1991  to  satisfactorily 
complete  the  document  review  process 

In  January  1992.  FSIS  conducted  an 
on-site  review  of  Nicaragua's  meat 
inspection  system.  The  review  team 
visited  three  meat  plants  and  a 
government  meat  Inspection  laboratory. 
During  the  review  process,  the  FSIS 
team  noted  minor  variations  in  the 
application  of  requirements  which  were 
resolved  through  discussions  with 
inspection  officials.  Therefore,  based  on 
the  findings  of  the  document  and  on-site 
reviews,  and  discussions  with  senior 
government  meat  inspection  officials 
and  various  plant  and  laboratory 
personnel.  FSIS  believes  the  meat 
inspyection  system  of  Nicaragua  to  be  "at 
least  equal  to"  that  of  the  United  States. 

Accordingly.  FSIS  is  proposing  to 
amend  9  CFR  327.2(b)  of  the  Federal 
meat  inspection  regulations  to  add 
Nicaragua  to  the  hsts  of  countries  from 
which  meat  products  may  be  eligible  for 
importation  into  the  United  States. 
Although  a  foreign  country  may  be 
listed  as  approved  for  importation  of 


meat  products,  the  meat  products  of 
such  foreign  country  must  also  comply 
with  other  Federal  laws  including 
restrictions  under  the  Animal  and  Plant 
Health  Inspection  Service  regulations  (9 
CFR  Part  94).  relating  !o  the  importation 
of  meat  products  from  foreign  countriep 
into  the  United  States. 

The  Proposal 

For  the  reasons  set  forth  in  the 
preamble.  FSIS  Is  amending  9  CFR  part 
327  of  the  Federal  meat  inspection 
regulations  as  set  forth  below. 

PART  327— IMPORTED  PRODUCTS 

1.  The  authority  citation  for  part  327 
would  continue  to  read  as  follows: 

Authority;  21  U.S.C  601-695;  7  CFR  2.17. 
2.55. 

j  327.2     i  Amendefll 

2.  Section  327.2(b)  would  be  amended 
by  adding  'Nicaragua"  to  the 
alphabetical  list  of  countries  eligible  to 
import  cattle,  sheep,  swine,  and  goat 
products  into  the  United  Slates. 

Done  at  Washington,  DC.  on  March  24. 
1992 

H.  Russeil  Cross, 

Administrator.  Food  Safety  and  Inspection 
Service. 
(FR  Doc  92-8722  Filed  4-14-92.  8:45  am| 
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FEDERAL  ELECTION  COMMISSION 
11  CFR  Part  110 

:  Notice  1992-71 

Transfer*  of  Funds  From  State  to 
Federal  Campaigns 

agency:  Federal  Election  Commission. 
ACTIOM:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Election 
Cun^ission  today  seeks  comments  on 
proposed  changes  in  its  regulations 
regarding  the  transfrr  of  funds  from 
state  campaigns  to  federal  campaigns. 
The  Commi.'ision  is  considenng  changes 
in  its  transfer  regulations  in  respon-'*e  to 
a  Petition  for  Rulemaking  filed  by 
Congressman  William  Thomas.  56  FT^ 
66866  (Dec.  26.  1991)  Congressman 
Thomas'  Petition  alleges  that  the  current 
regulations  are  ineffective,  because  they 
fail  to  prevent  the  indirect  use  of 
impenr.issible  funds  in  federal  elections. 
According  to  the  Petition,  t.^ase 
reg'iiations  allow  state  campaigns  to  ush 
impermissible  funds  to  raise  additional 
permissible  funds  that  they  can  transfer 
to  a  federal  campaign  committee  for  use 
in  a  federal  campaign.  The  p'cpcsa! 
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would  amend  11  CFR  lia3(c}(6)  to 
prohibit  the  transfer  of  contributiona 
raised  using  funds  that  are  not 
permissible  under  the  Federal  Election 
Campaign  Act  as  amended,  2  U.S.C.  431 
et  seq.  ("FECA"  or  "the  Act").  Further 
information  is  provided  in  the 
supplementary  information  which 
follows. 

DATES:  Comments  must  be  received  on 
or  before  May  15,  1992, 
ADDRESSES:  Comments  must  be  In 
writing  and  addressed  to;  Ms,  Susan  E. 
Propper,  Assistant  General  Counsel,  999 
E.  St^-eet.  NW.,  Washington.  DC  20463. 
FOR  FURTHER  INFORtMATION  COflTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street,  NW.,  Washington, 
DC  20463.  (202)  219-3990  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORtdATIOM:  On 
December  5, 1991,  Congressman  William 
Thomas  filed  a  petition  for  rulemaking 
urging  the  Commission  to  revise  its 
regulations  regarding  the  transfer  of 
funds  from  state  campaign  committees 
to  federal  campaign  committees.  "Hiese 
regulations,  set  forth  at  11  CFR 
110.3(c)(6),  allow  state  campaign 
committees  to  transfer  funds  to  federal 
committees  so  long  as  the  funds 
transferred  do  not  contain  contributions 
that  are  impermissible  under  the  FECA, 
so  called  "soft  money."  The  Petition 
alleges  that  the  current  regidations  are 
ineffective,  because  they  fail  to  prevent 
the  indirect  use  of  impermissible  funds 
in  federal  elections.  The  Petition  urges 
the  Commission  to  "conduct  a  rule- 
making procedure  to  ensure  that  Federal 
Election  Law  is  fully  enforced  to  the 
extent  that  'soft  money'  is  not  indirectly 
used  by  nonfederal  committees  to  raise 
funds  that  will  be  used  in  Federal 
races." 

The  Commission  pubUshed  a  Notice  of 
Availability  on  December  26,  1991, 
which  sought  public  comments  on  the 
Petition.  See  56  FR  66866  (Dec.  28,  1991). 
The  Commission  received  four  written 
comments  from  the  regulated  conununity 
and  two  supplementary  submissions 
from  the  Petitioner.  Three  of  the 
comments  and  the  two  supplementary 
submissions  support  the  Petibon.  The 
fourth  comment  seeks  clarification  of 
the  Petition,  and  urgea  the  Commission 
to  limit  the  scope  of  any  rulemaking 
procedure  undertaken  in  response  to  it. 

The  Commission  notes  that  it  has  a 
long-standing  policy  of  permitting  the 
transfer  of  funds  from  state  campaigns 
to  federal  campaigns.  This  policy  can  be 
traced  to  Advisory  Opinion  1975-10. 
part  (B),  in  which  the  Commission 
permitted  the  transfer  of  surplus  funds 
from  a  state  campaign  to  a  federal 
political  committee  so  long  as  the 


transfer  did  not  contain  any 
contributions  from  prohibited  sources  or 
in  excess  of  the  individual  limits.  The 
Commission  has  consistently  supportpd 
this  policy  in  the  advisory  opinions  it 
has  issued  since  AO  1975-10.  See  AGs 
1975-66,  1980-117.  1982-5Z  1983-34 
1984-3,  1984-46,  1985-1,  1987-12.  1990- 
18.  The  current  regulations,  which  wrrr 
promulgated  in  1989,  are  besed  on  this 
series  of  Advisory  Opinions.  See 
Explanation  and  )u8tification  of  Final 
Rule,  54  FR  34098.  34104  (Aug.  17.  1989). 

However,  in  recent  yean?  the 
Commission  has  t>een  more  closely 
regulating  the  indirect  use  of 
impermissible  funds  in  federal  election 
activities.  See.  e.g..  Methods  of 
Allocation  Between  Federal  and  Non- 
Federal  Accounts,  55  FR  26058  (June  26. 
1990).  Congressman  Thomas'  Petition 
raises  questions  related  to  this  issue  !i 
suggests  that  the  Commission's  current 
transfer  rules  may  permit  the  indirect 
use  of  impermissible  funds  in  federal 
elections  by  allowdng  state  campaigns  to 
transfer  funds  to  a  federal  campaign 
without  regard  to  how  those  funds  we.T 
raised. 

Therefore,  the  Commission  is 
publishing  this  Notice  of  Proposed 
Rulemaking  ("NPRM"),  seeking 
comments  on  proposed  changes  m  the 
transfer  rules.  The  proposed  rule  would 
permit  transfers  of  funds  from  state 
campaigns  to  federal  campaigns 
provided  that  the  candidate  can 
demonstrate  that  the  transferred  funds 
were  not  raised  using  funds  that  would 
be  impermissible  under  the  Act.  The  rule 
would  also  require  a  stale  campaign  to 
inform  the  contributors  of  the  funds  to 
be  transferred  of  its  intention  to  maice 
the  transfer,  and  exclude  from  those 
funds  the  contribution  of  any  contnbutor 
who  does  not  provide  authnrization  in 
writing  for  the  transfer.  Although  i!  i." 
not  included  in  the  proposed  rule,  the 
Commission  is  also  considering 
requiring  federal  campaigns  to  certify 
that  the  funds  transferred  were  raised 
using  permissible  funds  when  they 
submit  reports  notifying  the  Commission 
of  the  transfer. 

The  Commission  recognizes  that  the 
proposal  raises  some  significant 
practical  questions,  and  urges  the 
regulated  community  to  address  these 
questions  m  its  response  to  the  VPRM 
Perhaps  the  most  significant  question  is 
how  to  determine  what  funds  were  used 
to  raise  the  specific  funds  being 
transferred  and.  thus,  which  transfers 
should  be  prohibited  by  the  rule.  For 
example,  if  a  candidate  determines  that 
a  fundraising  activity  was  partially  paid 
for  with  impermissible  funds,  should  all 
of  the  contribuhons  received  from  that 
fundraiser  be  ineligible  for  transfer  to  a 


federal  campaign''  Or  should  rinty  n 
portion  of  the  rontnbufinns  n-rrMve.)  h'' 
iripliHiblr''  If  the  latter  rule  15  prt'ffTa^ilr 
what  por'mn  should  be  eligible?  Should 
the  percentage  of  contributiona  eligible 
for  transfer  be  linked  to  the  percentage 
of  permissible  funds  u-^ed  to  finance  that 
fundraising  acti\  sn  ' 

Linking  the  pen  1 1    ,^:e  of  permissible 
funds  eligible  fcr  trar.sier  to  the 
percentage  used  to  finance  the 
fundraising  activity  would  raise 
additional  questions,  particularly  in 
those  situations  where  the  candidate 
pays  for  a  fundraising  activity  by 
making  multiple  disbursements  on 
several  different  days.  When  the 
disbursements  occur  on  different  days, 
how  should  the  candidate  determine 
what  percentage  of  the  expenses  for  that 
f  indraxsinp  e  tivity  were  paid  for  with 
permissible  funds?  Should  the  candidate 
be  required  to  examine  the  contents  of 
his  or  her  state  campaign  account  on  the 
day  of  each  disbursement,  and 
determine  what  portion  of  the 
disbursement  came  &om  contributions 
that  would  be  permissible  under  the 
Act? 

What  should  the  candidate  do  if,  after 
making  this  determine bon.  he  or  she 
discovered  that  the  rabo  of  p « nrassible 
to  impermissible  funds  in  Uie  oocount  on 
some  disbur&*:;ment  days  was  lower  them 
the  ratio  of  permissible  to  impermissible 
funds  uitimateiy  received  frwn  that 
fundraising  activity?  Should  Ihis 
shortfall  reduce  the  amount  of  furids 
eligible  for  transfer  to  the  !»■('.(•,,) 
rampaign?  Or,  shouui  tht^  odno,:).)!*-  't>€ 
a''''le  to  offset  lower  rniids  it;  w>nit' 
disbursement  days  with  higher  ratios  on 
other  disbursement  days,  thereby 
maximizing  the  amount  of  hard  dollars 
eligible  for  transfer  to  the  ferit  ral 
campaign? 

The  proposed  rule  would  also  require 
a  state  campaign  to  inform  contnbutors 
of  its  intention  to  transfer  their 
contributions,  and  exclude  from  the 
transfer  the  contribution  of  any 
contnbutor  who  does  not  provide 
wntten  8uthnn7.ation  for  the  transfer.  As 
drafted  (his  nt\f  would  require  the 
contributor  to  affirmatively  authorize 
the  transfer  Ho>%f'\ er  the  Commission 
is  also  considerin.«  an  alternative 
formulation  The  alternative  approach 
would  aiso  require  contributor 
notification,  but  would  ellow  'hf  ^'..te 
campaign  committr'e  to  transfer  tfte 
conteibution  of  any  ;  or:;:- bwtor  who 
does  not  object  to  tne  transfer.  No 
affirmative  authorization  of  the  transfer 
would  be  required. 

Although  the  draft  rule  incorporates 
the  "affirmative  authoritation"  rather 
than  the  "no  obie<  tion"  approach,  the 
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Commission  has  no*  made  a  decision  on 
this  issue  Commenfers  are  urged  to 
address  it  in  their  responses  to  the 
N'PRM,  Ore  additional  quest:oQ  that  is 
raised  bv  the  'no  obiection"  approach  is 
whether  the  state  campaign  should  be 
required  to  allow  contributors  a 
rr.inimuru  amount  of  time  to  object 
before  making  the  transfer.  If  so,  what 
should  that  time  penod  be? 

The  Commission  is  also  interested  in 
comments  on  how  the  proposed  rule 
would  interact  with  existing  regulations 
regarding  federal  political  committees 
and  federal  candidate  status.  Some  state 
campaign  committees  may  choose  to  set 
up  separate  accounts  for  permissible 
and  impermissible  funds  in  order  to 
5;mp!;f>  the  recordkeeping  process  for 
future  L'ansfers.  If  they  do  so,  the 
Commission  could  view  this  as  testing 
the  waters  activity  that  does  not  trigger 
federal  candidate  status.  See  11  CFR 
100,~'b)(ll  On  the  other  hand, 
segregating  these  funds  could  be  viewed 
as  activity  meant  to  influence  a  federal 
election,  in  which  case  is  m.y  trigger 
federal  status  under  ll  CFR  200.3.  See 
also  .A.0  1990-16  for  examples  of 
activities  that  could  trigger  federal 
political  committee  status.  Commenters 
are  encouraged  to  comment  on  each 
possible  approach. 

The  Commission  recognizes  the 
difficulty  of  showing  that  contributions 
received  were  raised  with  permissible 
funds  Therefore,  it  is  also  seeking 
con-,men's  on  an  alternative  proposal. 
Tne  alternative  rule  would  prohibit  all 
L-ansfers  of  funds  from  state  campaigns 
to  federal  campaigns.  The  Commission 
is  interested  in  comments  on  whether 
such  a  prohibition  would  be  preferable 
to  the  rale  proposed  by  this  notice. 

The  Com.mission  is  aware  that,  since 
this  NPRM  is  being  published  after  the 
start  of  the  1992  election  campaign, 
implementation  of  the  proposals  under 
consideration  during  this  election  cycle 
could  cause  problems  for  campaigns 
already  in  progress.  Therefore,  should 
the  Commission  decide  to  promulgate  a 
new  rule  in  this  area,  it  does  not  intend 
to  make  the  rule  effective  until  after 
conclusion  of  this  election  cycle. 

The  Commission  welcomes  comments 
on  the  issues  raised  by  the  proposed 
rule,  and  on  the  general  question  of 
whether  any  rulemaking  is  warranted  at 
this  time.  Those  interested  are  also 
welcome  to  raise  other  issues  that 
should  be  addressed  if  Commission 
decides  to  issue  final  rules  in  this  area. 

Certification  of  \o  Effect  Pursuant  to  5 
use  60o(b)  (Reguiatorv  Flexibility 
Act) 

I  certify  that  the  attached  proposed 
rule  will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities.  The  basis  of  this  certification  is 
that  the  proposed  rule  would  modify  the 
requirements  for  transferring  funds  from 
a  state  campaign  to  a  federal  campaign 
for  use  in  federal  election  activity.  This 
does  not  impose  a  significant  economic 
burden,  because  any  small  entities 
affected  are  already  required  to  comply 
with  the  Act's  requirements  if  they 
engage  in  activity  designed  to  influence 
a  federal  election. 

List  of  Subjects  in  11  CFR  Part  110 
Campaign  funds.  Political  candidates. 
For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend 
subchapter  A.  chapter  I  of  title  11  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  110— CONTRIBUTION  AND 
EXPENDITURE  LIMITATIONS  AND 
PROHIBITIONS 

1.  The  authority  citation  for  part  110 
would  continue  to  read  as  follows: 

Authority:  U.S.C.  431(8).  431(9).  432(c)(2). 
437d(a)(8).  438(a)(e),  441a.  441b,  441d.  441e. 
441f.  441g  and  441h. 

2.  Section  110.3  would  be  amended  by 
revising  the  introductory  text  of 
paragraph  (c)(6)  and  paragraph  (c)(6)(i) 

to  read  as  follows: 

?  1  !0  3  CortriDution  limitations  for  atllliated 
comm(r:e«s  and  Dolitlcat  party  commttte«8; 
Transfers  (2  U.S.C.  44la<a)(5),  441a(a)<4)>. 

***** 

(c)  •  •  * 

(6)  Transfers  of  funds  from  a 
candidate's  campaign  committee  for  a 
nonfederal  election  to  his  or  her 
principal  campaign  committee  or  other 
authorized  committee  for  a  Federal 
election,  provided  that  the  funds 
transferred  are  composed  of,  and  were 
raised  using  funds  composed  of, 
contributions  permissible  under  the  Act. 
Before  making  any  such  transfer,  the 
nonfederal  committee  shall  inform 
contributors  whose  contributions  are  to 
be  transferred  of  the  committee's 
intention  to  make  the  transfer,  and  shall 
exclude  the  contributions  of  any 
contributor  who  does  not  provide 
authorization  in  writing  for  the  transfer. 

(i)  The  cash  on  hand  from  which  the 
transfer  is  made  shall  be  considered  to 
consist  of  the  funds  most  recently 
received  by  the  transferor  committee. 
The  transferor  committee  must  be  able 
to  demonstrate  that  such  cash  on  hand 
contains  sufficient  funds  at  the  time  of 
the  transfer  that  comply  with  the 
limitations  and  prohibitions  of  the  Act  to 
cover  the  amount  transferred.  The 
transferor  committee  must  also  be  able 
to  demonstrate  that  the  fundraising 
programs  or  activities  that  generated  the 


transferred  funds  were  paid  for  with 
funds  permissible  under  the  Act.  A 
contribution  shall  be  excluded  from  the 
amount  transferred  if  the  making  or 
acceptance  of  such  contribution  in 
connection  with  an  election  for  Federal 
office  is  prohibited  by  the  Act.  A 
contibution  shall  also  be  excluded  from 
the  amount  transferred  if  it  resulted 
from  a  fundraising  activity  or  program 
that  was  paid  for  with  funds  that  are 
prohibited  by  the  Act.  Moreover,  a 
contribution  shall  be  excluded  from  the 
am.ount  transferred  if  the  contributor 
docs  not  provide  authorization  in 
writing  for  the  transfer.  The  amount 
transferred  per  contributor  shall  not 
exceed  the  limitations  on  contributions 
set  forth  at  11  CFR  110.1  or  110.2,  as 
appropnate.  The  campaign  committee 
transferring  the  funds  shall  keep  records 
of  the  sources  of  the  funds  in  the 
account  from  which  the  transfer  is  made 
and,  upon  request,  shall  make  such 
records  available  for  examination  by  the 
Commission. 
*        •         »         »        * 

Dated   \p:\\  9,  1992. 
loan  D.  .\iken8. 

Chairman.  Federal  Election  Commission. 
[FR  Doc  92-6680  Filed  4-14-52:  845  am] 
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11  CFR  Parts  102  and  110 
(Notice  1992-6) 

Special  Fundraising  Projects  by 
Political  Committees 

agency:  Federal  Election  Commission. 
action:  .Notice  of  proposed  rulemaking. 

summary:  The  Federal  Election 

Commission  is  seeking  comments  on 
proposed  amendments  to  11  CFR  parts 
102  and  110,  regarding  an  unauthorized 
committee's  use  of  a  candidate's  name 
in  a  special  fundraising  project  on 
behalf  of  the  unauthorized  committee. 
The  first  amendment  would  require  an 
unauthorized  committee  that  solicited 
funds  using  the  name  of  a  candidate  in 
the  project  title  to  include  a  disclaimer 
notice  stating  the  name  of  the  comm.ittee 
paying  for  the  solicitation,  and  whether 
the  solicitation  is  authorized  by  the 
candiate  whose  name  appears  in  the 
project's  title.  The  second  would 
prohibit  a  political  committee  from 
accepting  checks  m.ailed  in  response  to 
such  a  solicitation,  unless  the  checks 
were  made  out  to  the  registered  name  of 
the  committee.  The  Commission  is  also 
seeking  comments  on  whether  it  would 
differentiate  between  party  committees 
and  other  political  committees  in  this 
context,  as  well  as  on  a  proposal  to  ban 
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use  of  a  candidate's  name  in  the  title  of 
a  special  fundraising  project,  unless 
specifically  permitted  by  the  candidate 
Finally,  the  Commission  is  proposing  an 
amendment  to  11  CFR 
110.11(a)(l)(iv)(A).  which  deals  with 
disclaimers  by  unauthorized 
committees,  to  bring  the  language  m  that 
paragraph  into  conformance  with  2 
U.S.C.  441d.  Further  information  is 
provided  in  the  supplementary 
information  which  follows. 
DATES:  Comments  must  be  received  on 
or  before  May  1,5.  1992, 
ADDRESSES:  Comments  must  be  made  m 
writing  and  addressed  to:  Ms.  Susan  EL 
Propppr,  Assistant  Genera!  Counsel.  999 
E  Street.  N"W..  Washington.  DC  20463. 
FOR  FURTHER  MFORItATION  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  Cieneral 
Counsel,  (202)  219-3690  or  (800)  424- 
9530. 

SUPPI^MENTARY  INFORMATION:  The 
Federal  Election  Campaign  Act  ("FECA" 
or  "the  Act "]  prohibits  the  use  of  a 
candidate's  name  in  the  name  of  an 
unauthorized  political  committee.  2 
use.  432(e)(4);  11  CFR  102.14.  In 
Command  Cause  v.  FEC.  842  F.2d  436 
(D.C.Cir.  1988),  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circiut  upheld  the  Commission  s  view 
that  this  prohibition  can  be  read  as 
applying  only  to  the  name  under  which 
the  committee  registers  with  the 
Commission  (the  "registered  name"). 
rejecting  the  argument  that  it  had  to  be 
interpreted  to  also  include  the  names  of 
any  fundraising  projects  sponsored  by 
that  committee. 

Current  Commission  regulations  at  11 
CF'R  110.11(a)(l){iv)fA)  provide  that, 
whenever  an  unauthorized  committee 
solicits  contributions  through  general 
public  political  advertising,  the 
communication  must  include  a 
disclaimer,  "presented  in  a  clear  and 
conspicuous  manner,"  which  clearly 
identifies  the  payor.  The  Act.  at  2  U.S.C. 
§  441d,  also  requires  the  disclaimer  to 
state  whether  the  communication  is 
authorized  by  any  candidate  or 
candidate's  committee.  The  proposed 
rules  would  include  this  further 
statutory  requirement  in  the  text  of 
paragraph  110,ll(a)(l)(iv)(A).  The 
Notice  excludes  national  party 
committees  from  this  latter  requirement, 
due  to  their  special  circumstances. 

Even  if  amended  as  proposed  in  this 
Notice,  however,  the  rule  would  still  not 
be  sufficiently  specific  with  regard  to 
the  situation  where  an  unauthonzed 
committee  uses  a  candidate  s  name  in 
the  title  of  a  special  fundraising  project. 
The  Commission  is  concerned  about  the 
potential  for  confusion  or  abuse  in  these 
situations,  in  that  a  person  who  receives 


the  communicabon  might  not 
understand  that  it  is  made  on  behalf  of 
the  committee  rather  than  the  candidate 
whose  name  appears  m  the  project's 
title  Potential  donors  might  think  they 
are  giving  money  to  the  candidate 
named  in  the  project's  title,  when  this  is 
not  the  case. 

For  example,  assume  that  the  "XYZ 
Committee."  a  committee  registered 
under  that  name  with  the  Commission, 
establishes  a  special  fundraising  proier! 
called  "Americans  for  Q.'  Although  Q  is 
a  federal  candidate,  he  has  not 
aiilhonzed  the  XYZ  Committee  to  use 
his  name  m  this  manner;  and  the 
committee  plans  to  use  cont.-;butiuns 
received  from  the  special  project  to 
support  other  federal  candidates.  Even  if 
the  solicitation  contains  the  disclaimer 
required  under  current  law,  a  potential 
donor  might  believe  he  or  she  was 
contributing  to  Q's  campaign,  when  this 
was  not  so. 

The  Commission  is  proposing  two 
amendments  to  its  rules,  to  minimize  the 
current  potential  for  confusion  or 
possible  abuse  m  this  situation.  Under 
the  first,  the  polibcal  comm.ittee 
sponsoring  the  project  would  be 
required  to  include  in  the  required 
disclaimer  the  name  of  the  committee 
paying  for  ihe  pro)fCt,  as  well  as  a 
statement  of  whether  the  project  had 
been  authorized  by  the  candidate  whose 
name  appeared  in  the  title,  or  by  any 
other  candidate.  Second,  the  committee 
could  not  accept  checks  received  in 
response  to  the  special  project  unless 
they  were  made  payable  to  the 
registered  name  of  the  committee,  AU 
other  checks  would  have  to  be  returned 
or  refunded. 

To  continue  with  the  above  example, 
if  these  proposals  were  adopted. 
solicitations  mailed  as  part  of  the 
"Americans  for  Q"  projec:t  would  be 
required  to  contain  a  disclaimer  stating, 
■'Paid  for  by  the  XYZ  Committee.  Not 
authonzed  by  Q  [or  any  other  federal 
candidate)."  The  committee  could  not 
accept  checks  mailed  m  response  to  this 
solicitation  unless  they  were  made 
payable  fo  its  registered  name,  "the  XYZ 
Committee  "  Those  made  out  to  "Q," 
"Americans  for  Q,"  or  to  any  other 
person  or  entity  would  have  to  be 
returned  or  refunded  to  the  contributors. 
The  Commission  believes  that  these 
amendments  would  do  much  fo 
eliminate  the  potential  for  confusion  or 
possible  abuse  when  the  names  of 
nonauthorizing  candidates  are  used  in 
these  special  fundraising  projects. 

The  Commission  is  also  requesting 
comments  on  whether  party  committees 
should  be  treated  differcntu  frcm  other 
political  committees  in  dealing  with  this 
situation,  given  party  committees' 


Interest  in  using  the  name  of  «  can  Judaic 
in  a  fundraisms  event  for  arott^er 
candidate  or  as  part  of  «  gent^rai 
fundraising  eptvrtfi  If  d'.fffn'rtJ  ':-»-afment 
is  approp'' ;<;;•'   t'.*'  '■..;■::,::;  -,>i;,a 
welcomes  (xuiiuii'n:s  o;!  v,:,,:', 
distinctions  should  be  made  between 
party  and  non-party  committees. 

The  Commission  is  requesting 
comments  on  whether  an  additional 
change  should  be  made:  whether  the 
CommiMion  shoukl  bar  the  use  of  a 
candidate's  name  in  the  name  or  title  of 
a  fundraising  project  by  an  unauthorized 
committee,  unless  the  candidate  permits 
his  or  her  name  to  be  used  in  this 
manner.  The  court  in  Common  Cause  v. 
FEC,  supra,  indicated  that  this 
approach,  as  well  as  the  Conunission's 
current  approat  h.  would  be  valid  under 
2  U.S.C.  432((^)(4)  Thr  CU  nirv^v,,n 
welcomf*  romr;iPnt«i  n::,  w-ii>tr,t,r  this 
broader  n;>jiri.,,:!  h  ii  nciw  ;>"»'ferable. 

Finally,  the  Commission  is  seeking 
comments  on  whether  the  revised 
disclaimer  rule  should  include  specific 
size  and/or  location  requirements;  and. 
if  so,  what  these  requirements  should 
be.  For  example,  the  size  requirement 
could  be  tied  to  the  size  of  the 
candidate's  name  as  it  appears  in  the 
solicitation,  or  to  the  sohcitation's  text 
size.  The  adoption  of  either  or  both  of 
these  requirements  could  help  ensure 
that  the  required  disclaimer  is  clearly 
visible  to  recipients  of  the  solicitation. 

Certification  of  No  F  ff<M  l  Pur<;uant  tn  5 
U.S.C.  605(bJ  |ReguUt<,ir\  Klt-Mlnlity 
Act] 

These  proposed  ndes  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  any  small 
entities  affected  are  already  required  to 
comply  with  the  requirements  of  the  Acl 
in  these  areas. 

List  of  Suhiects 

11  CFR  Part  102 

Campaign  funds.  Political  candidates. 
Political  committees  and  parties. 
Reporting  and  recordkeeping 
requirements. 

11  CFR  Part  110 

Campaign  funds.  Political  candidates. 
Political  committees  and  parties. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend 
subchapter  A,  chapter  I  of  title  11  of  the 
Code  of  Federal  Regulations  as  follows: 
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PART  102— REGISTRATION, 
ORGANIZATION,  AND 
RECORDKEEPING  BY  POLITICAL 
COMMITTEES  (2  U.S.C.  433) 

1  The  authority  citation  for  part  102 
would  continue  to  read  as  follows: 

Authority-:  2  US C.  432.  433.  438(a)(8),  441d. 

2.  Section  102.14  would  be  amended 
Ly  adding  paragraph  (d).  to  read  as 
follows: 

§  102.14     Namet  of  political  commtt1ee«(2 
U.S.C.  432(eK4)  and  (5);. 
•         •    •      •      -  •         • 

(dj  If  an  unauthorized  political 
committee  solicits  contributions  for 
Itself  under  the  name  of  a  special 
fundraising  project  that  includes  in  its 
title  the  name  of  a  candidate,  the 
committee  shall  return  or  refund  all 
chectcs  received  in  response  to  the 
solicitation  which  are  not  made  out  to 
the  committee's  registered  name.  For 
purposes  of  this  paragraph,  the 
committee's  "registered  name"  is  the 
name  under  which  the  committee  has 
registered  with  the  Federal  Election 
Commission  pursuant  to  11  CFR 
102.2(a)(l)(.). 

PART  110— CONTRIBUTION  AND 
EXPENDITURE  LIMITATIONS  AND 
PROHIBITIONS 

3.  The  authority  citation  for  Part  110 
would  continue  to  read  as  follows: 

Authority:  2  U.S.C.  431(8).  431(9).  432(c)(2|. 
43-d(a)(8).  438(a)(8).  441a.  441b.  441d,  441e. 

44*.f,  441g.  and441h. 

4.  Section  110.11  would  be  revised  by 
revising  paragraph  (a)(l)(iv)(A), 
redesignating  paragraph  (a)(l)(iv){B)  as 
paragraph  (a)(l)(iv)(C).  adding  new 
paragraph  (a)(l)(iv)(B).  and  revising 
paragraph  (a)(l)(iv)(C).  to  read  as 
follows: 

§110  11     Communications,  advertising  {2 
US.C.44ld). 

(d)  •    •    • 

(1)  ♦   •  * 

(iv)(A)  For  solicitations  directed  to  the 
general  public  on  behalf  of  a  political 
committee  which  is  not  an  authorized 
committee  of  a  candidate,  such 
solicitation  shall  clearly  state  the  full 
name  of  the  person  who  paid  for  the 
communication,  and.  except  for  national 
party  committees,  whether  it  is 
authorized  by  any  candidate  or 
candidate's  committee. 

(B)  If  a  political  committee  which  is 
not  an  authorized  committee  of  a 
candidate  solicits  contributions  for  itself 
L.nder  the  name  of  a  special  fundraising 
project  which  includes  in  its  title  the 
name  of  any  candidate,  each  solicitation 
made  on  behalf  of  the  special  project 


shall  clearly  state  the  name  of  the 
committee  that  is  paying  for  the 
solicitation;  and,  except  for  national 
party  committees,  whether  the 
solicitation  is  authorized  by  the 
candidate  whose  name  is  included  in  the 
title  of  the  project,  such  candidate's 
committee,  or  any  other  candidate. 
(C)  For  purposes  of  this  section, 
whenever  a  separate  segregated  fund 
solicits  contributions  to  the  fund  from 
those  persons  it  may  solicit  under  the 
applicable  provisions  of  11  CFR  part  114. 
such  communication  shall  not  be 
considered  a  form  of  general  public 
advertising  and  need  not  contain  the 
disclaimers  set  forth  in  paragraphs 
{a)(l){iv)(A)  and  (B)  of  this  section. 

•  *  •  •  * 

Dated:  April  9. 1992. 
Joan  D.  Aikens, 

Chairman.  Federal  Election  Commission. 
[FR  Doc.  92-8546  Filed  4-14-92;  8:45  am] 
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DtPAP^MENT  OF  TRANSPORTATION 

Fede-ai  Av.a*'ori  Adrr'inistration 

!4  era  oa'»s  2  '  and  25 

iDoc'He'Nc   NM-o-^  f^o'ice  SC-92-3-NM1 

Specia;  Conditions:  Canadair  CL-600- 
2B'9,  Regiona'  Jet  Airplane;  LIgtitning 
ana  Htg'"  !r?pnsiTy  Radiated  Fields 

( H  s  R  ==■ ;. ' 

A&eNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  special 

conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Canadair  CLr^OO- 
2B19,  Regional  Jet  airplane.  This 
airplane  will  have  novel  or  imusual 
design  features  associated  with  a 
number  of  high  technology  avionic 
systems  including  cathode  ray  tube 
engine  and  flight  information  displays, 
digital  engine  control  and  electronically 
controlled  braking.  The  applicable 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  systems  from  the 
effects  of  lightning  and  high-intensity 
radiated  fields  (HIRF).  This  notice 
proposes  additional  safety  standards 
which  the  Administrator  considers 
necessary  to  ensure  that  the  critical  and 
essential  functions  that  these  systems 
perform  are  maintained  when  the 
airplane  is  exposed  to  lightning  and 
HIRF. 

DATES:  Comments  must  be  received  on 
or  before  June  1, 1992. 


ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  (.\\M-7),  Docket  No,  NM- 
69,  1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056:  or  delivered  in 
duplicate  to  the  Office  of  the  Assistant 
Chief  Counsel  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
N'M-Bg  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p  m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Liu.m.  FAA,  Standardization 
Branch.  ANM-113,  Transport  Ai.'-pldne 
Directorate,  Aircraft  Certification 
Service.  1601  Lind  .Avenue  SW  ,  Renton. 
Washington  98O55-4J056;  telephone  (206) 
227-1112. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

I.nterested  persons  are  invited  to 
participate  m  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
alignments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
administrator  before  further  rulemaking 
action  on  this  proposal  is  taken.  The 
proposals  contained  in  this  Notice  may 
be  changed  in  light  of  the  comments 
received  All  comm.ents  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rule 
Docket  for  examination  by  interested 
parties.  A  report  summar:zing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  docket.  Commenters 
wishing  the  FA.^  to  acknowledge  receipt 
of  their  comments  submitted  in  response 
to  this  notice  must  include  a  self- 
addressed,  stamped  postcard  on  which 
the  followMng  statement  is  made: 
"Comments  to  Docket  No.  NM-69."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  May  26,  1988,  Transport  Canada, 
on  behalf  of  Canadair,  applied  for  an 
amendment  to  their  Type  Certificate  No. 
.^SlE.^  to  include  their  new  Model  CL- 
600-2B19  Regional  Jet  for  an  increase  in 
size  and  the  addition  of  a  Collins 
integrated  avionics  suite  in  their  Model 
CL^0(>-2B19.  The  Model  CL-60(>-2Bl9. 
which  IS  a  demative  of  the  Model  CL- 
600-2B16  currently  approved  under  Type 
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Certificate  No.  A21EA,  is  a  Regional  )et 
with  a  length  of  88  ft.  5  inches,  a 
wingspan  of  70  ft.  4  inches,  a  passenger 
capacity  of  50,  a  maximum  takeoff 
weight  of  51,000  lbs.,  and  a  range  of  1400 
nautical  miles  with  two  General  Electric 
CF-34-3A1  engines.  The  Collins 
integrated  avionics  suite  (essentially 
Proline  IV)  on  the  airplane  incorporates 
a  number  of  novel  or  unusual  design 
features,  such  as  digital  avionics 
including,  but  not  necessarily  limited  to. 
an  Electronic  Flight  Instrument  System 
(EFIS),  engine  and  flight  information 
displays,  digital  engine  control  and 
electronically  controlled  braking,  which 
are  vulnerable  to  Ughtnuig  and  high- 
intensify  radiated  fields  [HIRF]  external 
to  the  airplane. 

Type  CertificatioD  Basis 

Under  the  provisions  of  §  21,101  of  the 
FAR,  Canadair  must  show  that  the 
Mode!  CL-«00-2Bl9  meets  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A21EA  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change  to  the  Model 
CL-600-2B16.  The  regulations 
incorporated  by  reference  in  the  type 
certificate  are  commonly  referred  to  as 
the  "original  type  certification  basis". 
The  regulations  incorporated  by 
reference  in  Type  Certificate  No  A21EA 
are  as  follows:  Part  25  of  the  FAR  dated 
February  1, 1965,  including  Amendments 
25-1  through  25-37.  The  certification 
basis  also  includes  certain  later 
amended  sections  of  part  25  and  special 
conditions  that  are  not  relevant  to  these 
proposed  special  conditions. 

In  addition,  if  the  regulations 
incorporated  by  reference  do  not 
provide  adequate  standards  with 
respect  to  the  change,  the  applicant 
must  comply  with  certain  regulations  in 
effect  on  the  date  of  application  for  the 
change.  The  FAA  has  determmed  thai 
the  Model  CL-600-2Big  must  also  be 
shown  to  comply  with  the  following: 

The  Collins  integrated  avionics  suite 
installation  for  the  Regional  Jet  would 
be  required  to  comply  wnth  part  25,  as 
amended  by  Amendment  25-1  through 
Amendment  25-62,  except  for  §S  25.832 
and  25.1438;  S  25.109,  as  amended  by 
Amendment  25-41:  5  25.773(b)(2)  as 
amended  by  Amendment  25-72;  and 
§  25.1401  as  amended  by  Amendment 
25-^M).  In  addition,  part  34  of  the  FAR.  in 
effect  at  the  time  of  awarding  the  t^-pe 
certificate,  and  part  36  of  the  FAR.  in 
effect  on  the  date  the  noise  tests  are 
performed,  must  be  met.  The  special 
conditions  which  may  be  developed  as  a 
result  of  this  notice  will  form  an 
additional  part  of  the  type  certification 
basis. 


If  the  Administrator  finds  that  the 
applicable  airworthiness  regulation  = 

(i.e..  Part  25  as  amended)  do  not  cnnta'n 
adequate  or  inappropriate  safety 
standards  for  the  Mode!  CL-60(>-2Bl9 
with  Collins  integrated  avionics  suite 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16. 

Special  conditions,  as  apropna'p  arc 
issued  in  accordance  with  §  11  49  '>[  ihr 
F.^R  after  public  notice,  as  rt'qui.'-f' d  by 
5§  11.28  and  11  29(bl,  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21  101(b)(2). 

In  addition  to  the  applirablf 
airworthiness  regulations  and  special 
conditions,  the  Model  CL-fl()(V2Bl9  must 
comply  with  the  fuel  vent  and  exhaust 
emission  requirements  of  part  34  and  the 
noise  certification  requirements  of  part 
36. 

Discussion 

The  existing  lighting  protection 
airworthiness  certification  requirements 
are  insufficient  to  provide  an  acceptable 
level  of  safety  with  the  new  technology 
aviomc  systems.  There  are  two 
regulations  that  specifically  pertain  to 
lightning  protection  One  for  the 
airframe  in  general  (J  25.581),  and  the 
other  for  fuel  system  protection 
(§  25.954).  There  are.  however,  no 
regulations  that  deal  specifically  with 
protection  of  electrical  and  electronic 
systems  from  lightning.  The  loss  of  a 
critical  function  of  these  systems  due  to 
lightning  would  prevent  continued  safe 
flight  and  landing  of  the  airplane. 
.Although  the  loss  of  an  essential 
function  would  not  prevent  continued 
safe  flight  and  landing,  it  would 
significantly  impact  the  safety  Icve!  nf 
the  airplane. 

There  is  also  no  specific  regulation 
that  addresses  protection  requirements 
for  electrical  and  electronic  systems 
from  high-intensity  radiated  fields 
(HIRF).  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it 
necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are 
proposed  for  If.e  Model  CL-600-2B19 
Collins  integrated  avionics  suite  which 
would  require  that  new  technology 
electrical  and  electronic  systems,  such 
as  the  electronic  fiight  instrument 
system  (EFIS),  engine  and  flight 
information  displays,  digital  engine 
control,  and  electronically  controlled 


braking,  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  both  the 
direct  and  indirect  effects  of  lightning 
and  HIRF. 

Lightning 

To  provide  a  means  of  compliance 
with  the  proposed  special  conditions,  a 
clarification  on  the  threat  definition  of 
lightning  is  needed.  The  following 
"threat  definition,"  based  on  FAA 
Advisory  Circular  20-136,  Protection  of 
Aircraft  Electrical/Electronic  Systems 
Against  the  Indirect  Effects  of  Lightning, 
dated  March  5, 190,  is  proposed  as  a 
basis  to  use  in  demonstrating 
compliance  with  the  proposed  lightning 
protection  special  condition. 

The  lightning  ciurent  waveforms 
(Components  A,  D,  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  AC  20-63A.  will  provide  a 
consistent  and  reasonable  standard 
which  is  acceptable  for  use  in  evaluating 
the  effects  of  lighting  on  the  airplane. 
These  waveforms  depict  threats  that  arc 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
systems  depend  upon  their  installation 
configuration,  materials,  shielding, 
airplane  geometry,  etc.  Therefore,  tests 
(including  tests  on  the  completed 
airplane  or  an  adequate  simulation) 
and/or  verified  analyses  need  to  be 
conducted  in  order  to  obtain  the 
resultant  internal  threat  to  the  installed 
systems.  The  electronic  systems  may 
then  be  evaluated  with  this  internal 
threat  in  order  to  determine  their 
susceptibihty  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike — Component  A.  or  Restrike- 
Component  D).  This  external  threat 
needis  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  Induced  currents 
and  voltages  is  sufficiently  below  the 
equipment  "hardness"  level;  then 

2.  Multiple  Stroke  Flash:  { »A 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input /output  signals  may  not 
affect  rj'stem  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  rv.ity  affect  the  systems 
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under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
st.-oke  environment  to  demonstrate  that 
Lhe  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and  is 
described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  Vz  magnitude  of  Component 
D  (peak  aptitude  of  50.000  amps).  The  23 
restrikes  are  distributed  over  a  period  of 
up  to  2  seconds  according  to  the 
following  constraints;  (1)  The  minimum 
time  between  subsequent  strokes  is  10 
."-.3,  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  An 
analysis  or  test  needs  to  be 
accomplished  in  order  to  obtain  the 
resultant  internal  threat  environment  for 
the  system  under  evaluation.  And. 

3.  Multiple  Burst:  (Component  H).  In- 
flight data  gathering  projects  have 
shown  bursts  of  multiple,  low  amplitude, 
fast  rates  of  rise,  short  duration  pulses 


accompanying  the  airplane  lightning 
strike  process.  While  insufficient  energy 
exists  in  these  pulses  to  cause  physical 
damage,  it  is  possible  that  transients 
resulting  from  this  environment  may 
cause  upset  to  some  digital  processing 
systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  short 
duration,  low  amplitude,  high  peak  rate 
of  rise,  double  exponential  pulses  which 
represent  the  multiple  bursts  of  current 
pulses  observed  in  these  flight  data 
gathering  projects.  This  component  is 
intended  for  an  analytical  (or  test) 
assessment  of  functional  upset  of  the 
system.  Again,  it  is  necessary  that  this 
component  be  translated  into  an  internal 
environmental  threat  in  order  to  be 
used.  This  "Multiple  Burst"  consists  of 
24  random  sets  of  20  strokes  each, 
distributed  over  a  period  of  2  seconds. 
Each  set  of  20  strokes  is  made  up  to  20 
repetitive  Component  H  waveforms 
distributed  within  a  period  of  one 


milhsecor.d.  The  minimum  time  between 
individual  Component  H  pulses  within  a 
burst  is  10  microseconds,  the  maximum 
is  50  microseconds  The  24  bursts  are 
distributed  over  a  period  of  up  to  2 
seconds  according  to  the  following 
constraints:  (1)  The  minimum  time 
between  subsequent  strokes  is  10ms, 
and  (2)  the  m.aximum  time  between 
subsequent  strokes  is  200ms.  The 
individual  ".Multiple  Burst"  Compnent  H 
waveform  is  defined  below. 

The  foilowmg  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A).  "Restrike  '  (Component 
D).  "Multiple  Stroke"  ('a  Component  D). 
and  the  "Multiple  Burst"  (Component 
H). 

These  components  are  defined  by  the 
following  double  exponential  equation: 

i(t)  =  U(e"-e*-i 

where; 

t  =  time  in  seconds. 

i  =  current  in  amperes,  and 


Severe 

Stnke 

(component 

A) 


Restrike 

(component 

0) 


Wuitipie 
stroke  i'l 
component 

Dl 


Wu'tjpie 

t)urs1 

(component 

H) 


I,  ar^o  „ _ 

T>!«  eqi^ton  produces  t^0  lotlowing  charactenstics; 

"peak 

a-d. 

(<}i/(lt)«„(amp/s8c) _ — , 


di'eJt  (amp/sec) 

Ac'.,:^  ir.-e-i'3i  (amp»  sec). 


=  21B,810 

=  11.354 
=  647,265 

=  200  KA 

1.4x10" 

=  1.0x10" 

@t=  5fiS 
2  0  .  10« 


109.405 

22.708 

1.294.530 

100  KA 


54,703 

22708 
1,294,530 

50  KA 


1.4x10"  07x10" 

@t=0  +  8ec  @i^0^^s«c 

1.0x10"  05  ■  10" 

@1  =  25>iS  (2t  =  25>iS 

0.25.  10«  :  0.625  ^  10* 


10.572 

187,191 
19,106.100 

10  KA 

2.0x10" 
@t=0  +  sec 


High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
widi  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  EFIS, 
to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
t.'^.e  HRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
piurthermore.  coupling  to  cockpit 
installed  equipment  through  the  cockpit 
u  ndow  apertures  is  undefined.  Based 
en  s-rveys  and  analysis  of  existing 
HIRF  en^.  tt»rs  an  adequate  level  of 
p^o^ection  exists  when  complince  with 
tne  HIRF  protection  special  condition  is 
shown  with  either  paragraphs  1  or  2 
below: 

1  A  minimum  threat  of  100  volts  per 
rr.pte.'-  peak  electric  field  strength  from 
10  KHz  to  18  CH:. 


a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Peak  (V/M) 

Average  (V/ 

10  KHi-500  KHz 

60 

80 
200 

33 
150 

56 
4.020 
7.850 
6.000 
6,800 
3.600 
5.100 
3.500 
2,400 

60 

500  KH2-2  MHz 

BO 

2MHZ-30MHZ 

200 

aOMHz-IOOMHz 

33 

100MHZ-200MHZ 

200  MHz-400  MHz 

400  MHz-1  GHz 

33 

33 

S95 

1  GHz-2  GHz 

1,750 

2  GHz-4  GHz 

1  150 

4  GHz-6  GHz 

6  GHz-8  GHz 

310 
666 

8  GHz-12  GHz  

1  270 

12  GHz-20  GHz 

551 

20  GHz-40 

750 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcomm.ittee  reommendations.  This 
revised  envelope  includes  data  from 
Wes'ern  Europe  and  the  U.S. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  airplane  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FA.A  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Parts  21  and 
25 

Air  transportation.  .Aircraft.  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

,Aulhority:  49  U.S.C.  1344.  1348(cl.  1352. 
1354(a),  1355.  1421  through  1431.  1502. 
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ia51(b)(2),  42  US  C.185-f-10.  4321  rt  spq  : 
E.O.  11514;  and  49  USC  106(8), 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 

Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Canadair  Model  CL-600-2B19  Regional 
Jet  with  Collins  integrated  avionics 
suite: 

7.  Lightning  Protection 

a.  Each  electrical  and  electronic  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capability  of  these 
systems  to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  lightning. 
b.  Each  essentia!  function  of  electrical  or 
electronic  systems  or  installation  must  be 
protected  to  ensure  that  the  function  can  be 
recovered  in  a  timely  manner  after  the 
airplane  has  been  exposed  to  lightning. 

2.  Protection  from  Unwanted  Effects  of  High- 
Intensity  Radiated  Fields  (HIRF) 

Each  electrical  and  electronic  system  that 
performs  cntical  functions  must  be  designed 
and  installed  to  ensure  that  the  operation  ar.d 
operational  capability  of  these  systems  to 
perform  critical  functions  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
high-intensity  radiated  field  external  to  the 
airpidne. 

3.  The  following  definitions  apply  with 
respect  to  these  special  conditions: 

Critical  Functions.  Functions  whose  failure 
would  contnbute  to  or  cause  a  failure 
condition  that  would  prevent  the  continued 
safe  flight  and  landing  of  the  airplane. 

Essfnt:a'  Fu.ictjons.  Functions  whose 
failure  would  contiihute  !o  or  cause  a  failure 
condition  that  would  significantly  impact  the 
safety  of  the  airplane  or  the  ability  of  the 
flightcrew  to  cope  with  adverse  operating 
conditions. 

Issued  in  Renton,  Washington,  on  April  6, 
1992. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certficate  Service. 
[FR  Doc.  92-8*.74  Filed  4-14-92;  8:45  am] 

BILLING  CODE  4810-13-M 


14  CFR  Parts  21  and  25 

[Docket  No.  NM-68;  Notice  No.  SC-92-2- 

NM] 

Special  Conditions:  McDonnell 
Douglas  Model  MD-90  Series 
Airplanes;  High  Intensity  Radiated 
Fields  (HIRF)  Protection 

AGENCY:  Federal  Aviation 
Administration  (FA.^).  DOT. 
action:  Notice  of  proposed  special 
conditions. 

summary:  This  notice  proposes  a 
special  condition  for  the  McDonnell 


Douglas  Model  MD-90  series  airplanes. 
These  airplanes  are  equipped  with  high 
technology  digital  avionic  systems 
which  will  perform  critical  functions. 
Examples  of  these  systems  are  the 
Electronic  Flight  Instrument  System 
(EFIS],  Full  Authority  Digital  Engine 
Control  (FADEC),  Incrtial  Reference 
System  (IRS],  and  the  Auxiliary  Control 
System  (ACS).  The  applicable 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  systems  from  the 
effects  of  High  Intensity  Radiated  Fields 
(filRF).  This  notice  proposes  an 
additional  safety  standard  which  the 
Administrator  considers  necessary  to 
ensure  that  the  critical  functions  that 
these  systems  perform  are  maintained 
when  airplanes  are  exposed  to  HIRF, 
dates:  Comments  must  be  received  on 
or  br'o: •■'  June  1, 1992. 
addresses:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
.Assistant  Chief  Counsel,  Attn:  Rules 
I) o.  kft  1 ANM-71,  Docket  No.  NM-68, 
1601  Lmd  Avenue  SW..  Renton, 
Washington  98055-4056;  or  delivered  in 
di>plira'e  to  the  Office  of  the  Assistant 
Chief  Counsel  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
NM-68.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Vandermolen,  ¥.\A  Flight  Test 
and  Systems  Branch.  A.NM-111, 
Transport  Airplane  Directorate,  Aircraft 
Ceratificatiom  Sc-vice.  1601  Lind 
Avenue  SVV..  Renton,  WA  98055-4056; 
telephone  (20P,1  227-2135. 
SUPPLEMENTARY  INFORMATION. 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  AH  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal.  The  proposal  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 


docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-68."'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  December  6, 1989,  McDonnell 
Douglas  applied  for  an  amendment  to 
Type  Certificate  No.  A6WE  to  include 
the  new  Model  MD-90.  The  Model  MD- 
90  is  a  re-engine  derivative  of  the 
currently  certified  Model  MD;80.  It  will 
be  powered  by  two  high  bypass 
turbofan  International  Aero  Engines 
(lAE)  V2500  series  engines.  The  fuel, 
hydraulic,  environmental,  pneumatic, 
anti-ice  and  electrical  systems  will  be 
modified  as  necessary  for  compatibility 
with  the  V2500  engines.  This  airplane 
incorporates  a  number  of  novel  or 
unusual  design  features,  such  as  digital 
avionics  including,  but  not  necessarily 
limited  to,  EHS.  FADES.  IRS,  ACS.  etc. 
The  ACS,  which  is  specifically  designed 
for  the  MD-90.  will  provide  automatic 
servo-control  and  monitoring  functions 
related  to  the  elevator,  rudder,  and 
horirnntal  stahilizer. 

Prop<.ised  T\pe  C^ertiru,alinri  li.isis 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  (i.e. 
Part  25,  as  amended)  do  not  contain 
adequate  or  appropriate  safety 
standards  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  estabUsh  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations.  Special  conditions,  as 
appropriate,  are  issued  in  accordance 
with  S  11-49  of  the  FAR  after  Public 
Notice  as  required  by  S  11.28  and  11.29, 
and  become  part  become  part  of  the 
type  certification  basis  in  accordance 
with  S  21.17(a)(2).  The  FAA  has 
determined  that  the  Model  MD-90  series 
does  include  novel  or  unusual  design 
features  for  which  the  additional  special 
conditions  proposed  in  this  notice  are 
warranted. 

In  addition  to  the  special  conditions 
that  may  be  adopted  as  a  result  of  this 
notice,  the  type  certification  basis 
proposed  under  the  provisions  of 
5  21.101  of  the  FAR  for  the  Model  MD- 
90  includes: 

1.  Part  25  of  the  FAR  as  amended  by 
Amendment  25-70,  except  for  %  25.1309 
as  amended  by  Amendment  25-22  (or 
25-41  for  certain  specified  equipment 
and  equipment  installations),  and 
certain  other  exceptions  that  are  not 
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relevant  to  the  special  conditions 
proposfd  in  this  notice. 

2.  Existina  Special  Condition  No.  25- 
AW^-15,  dated  October  19.  1987, 
Liijhtnip.i?  Protection  for  New  Electronic 
Sys'e-rs  "  and  other  special  conditions 
and  an  exemption  that  are  not  relevant 
to  the  special  conditions  proposed  in 
this  notice. 

3  The  emission  and  noise  standards 
of  parts  34  and  36  of  the  FAR. 
respectively. 

Discussion  ' 

.^srplane  designs  which  utilize  metal 
skins  and  mechanical  means  to 
command  and  control  the  airplane  and 
engines  have  traditionally  been  shown 
to  be  immune  to  the  effects  of  HIRF  from 
STound  based  transmitters.  With  the 
trend  toward  increased  HIRF  levels 
fr;m  these  sources,  plus  the  advent  of 
space  and  sa'ellite  communications, 
coupled  with  diaital  electronic  command 
and  control  of  the  airplane  systems,  the 
airplane's  immunity  to  HIRF  is  in 
question. 

The  MD-90  is  being  designed  and 
built  with  EPIS  displaying  airplane 
artitude  information,  the  propulsion 
systems  using  FADFC.  and  the  IRS 
outputs  interfacing  with  a  number  of 
different  systems.  These  systems  can  be 
susceptible  to  disruption  of  both  the 
command/response  signals  and  the 
operiitional  m.ode  !r>8ic  as  a  '^sult  of 
KIRf  interfereru:e  To  ensure  that  a  level 
of  safety  is  achieved  equivalent  to  that 
of  exis'mg  airplanes,  a  special  condition 
IS  being  prop<jsed  which  requires  that 
the  components  providing  critical 
functions  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  HIRF. 

It  IS  not  possible  to  precisely  define 
'he  HLRF  environment  to  which  the 
airplane  will  be  exposed  in  service. 
There  is  also  uncertainty  concerning  the 
effectiveness  of  airframe  shielding  for 
HIRF  Furthermore,  coupling  to  cockpit 
Installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing 
HIRF  em.it'T?  an  adequate  level  of 
protection  exists  when  compliance  with 
the  HIRF'  protection  special  condition  is 
shown  with  either  paragraphs  1  or  2 
bt'low- 

1  A  nunimum  '.h'-'^&t  of  TOO  volts  per 
meter  peak  eiectnc  field  strength  from 
lOKHz  to  18GHz. 

a  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
winng  ha-Tiesses  wi'hr.jt  thf  benefit  of 
Hi.'^rame  shielding 

b  Demonstration  of  this  level  of 
protection  is  establishfni  throua'^  <i\^''--'v. 
test  and  anlaysts. 


2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Froqusncy 

Paak(V/M} 

Averaae(V/ 

lOKHz-SOOKMl 

500KH7-?MH7  

?  MMr-nn  MH7     ,    ,        ,, 

60 

BO 

200 

33 

150 

58 

4.020 
7.ftS0 
6,000. 
6,900 
3.600 
5.100 
3.500 
2.400 

60 

80 

200 

30  MHz- 100  MHz 

100  MHz-200  MHz 

200  MHz-400  MHz 

400MHZ-1  GHz. 
1  CiHj-lf  rSHr 

33 
33 
33 

All 

1.750 

2GHZ-4GHZ ._. 

4  GHz-6  GHz  ..      

1.150 

3'0 

A  nur-tf  riMr 

eea 

8  GH2-12  GHz...       . 

12GHZ-18GH7 

18  GHz-40  GHz..     ._ 

1.270 
551 
750 

The  envelope  given  in  Paragraph  2 

above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SA£  A£4R 
Subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  series  of  airplanes.  It  is  not  a  rule 
of  general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  (J  K  I'lrts  21  and 
25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  1344, 1348(c),  135Z 
1354(a),  1355, 1421  through  1431. 1502. 
1651(b)(2).  42  U.S.C.  1857f-10.  4321  et  seqA. 
E-O.  11514;  49  U.S.C  106(g)  (Revised  Pub.  L 
97-449.  January  12.  1983). 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  condition  as  pari  of 
the  type  certification  basis  for  the 
McDonnell  Douglas  Model  MD-90  series 
airplanes: 

Protection  from  Unwanted  Effects  of  High 
Intensity  Radiated  Fields  [HIRFJ 

Each  new  or  significantly  modified 
electrical  and  electronic  system  which 
performs  critical  functions  must  be  designed 
and  Installed  to  ensure  that  the  operation  and 
operational  capabUity  of  these  systems  to 
perform  critical  functioai  are  not  adversely 
affected  when  the  airplane  ia  exposed  to 
High  Intensity  Radiated  Fields. 

The  following  definition  applies  to  this 
special  condition:  Critical  Functions. 
Functions  whose  failure  would  contribute  to 


or  cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and  landing 
of  the  airplane. 

Issued  in  Rentoa  Washmgtoa,  on  April  6. 
1992 

Doaald  L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate.  Airrmfi  Certificaiton  Service. 
ASM-tOO. 
[FR  Doc.  92-8672  Filed  4-14-92;  8;45  am) 
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14CFR  Part  39 

iCk>c*et  No.  W-CE-16-AD1 

Airworthiness  Directives,  Cessna 
Model  441  Airplanes 

agency:  Federal  Aviation 

.'\dm;n!Stration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NTRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  be  applicable  to  certain  Cessna 
Model  441  airplanes.  The  proposed 
action  would  require  repetitive 
inspections  of  the  honzonta!  stabilizer 
forward  attach  bulkhead  for  cr.icks  until 
the  installation  of  reinforcement 
modification;  and  replacement  of  the 
bulkhead  and  installation  of  this 
reinforcement  modification  if  found 
cracked.  The  Federal  Aviation 
Administration  (FAA)  has  received 
reports  of  several  Cessna  Model  441 
airplanes  developing  cracks  in  the 
horizontal  stabilizer  forward  attach 
bulkhead  at  Fuselage  Station  (FSJ  38-.22 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  loss  of 
horizontal  stabilizer  front  spar  structural 
support  caused  by  cracks  in  the  fuselage 
bulkhead 

DATES:  Comments  must  be  received  on 
or  before  June  19.  1992. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  F.'\.'\.  Central  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No  92-CF^lf>- 
AD,  room  1558,  601  F^  12th  Street, 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Fnday,  holidays  excepted. 

Service  information  that  is  applicable 
to  this  AD  may  be  obtained  from  the 
Cessna  .-\ircrafl  Company.  P.O.  Box 
7704,  Wichita,  Kansas  67277.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr  I.arry  .Abbott.  Aerospace  Engineer. 
FAA.  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road,  room  100, 
Mid-Continent  Airport,  Wichita,  Kans  is: 
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Telephone  (316)  94&-4120;  Facsimile 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
Lhe  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submiitted  m  response  to  this  notice 
r",usf  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  92-CE-16-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
.NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  92-CE-16-AD,  Room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri  641f)6. 

Discussion 

The  FAA  has  received  reports  of 
several  Cessna  Mode!  441  airplanes 
developing  cracks  in  the  horizontal 
stabilizer  forward  attach  bulkhead  at 
Fuselage  Station  (FS)  387.22.  If  not 
detected  and  corrected,  this  condition 
could  result  in  loss  of  horizontal 
stabilizer  front  spar  structural  suppoii. 

Cessna  has  issued  Service  Bulletin 
(SB)  CQB91-1,  Revision  1,  and 
Attachment  to  SB  CQB91-1R11.  both 
dated  June  21.  1991.  This  service 
mform.ation  specifies  criteria  and 
procedures  for  inspecting  the  horizontal 
stabilizer  forward  attach  bulkhead  at  FS 
387.22  on  Cessna  Model  441  airplanes. 


After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  loss  of 
horizontal  stabilizer  front  spar  structural 
support  caused  by  cracks  in  the  fuselage 
bulkhead. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Cessna 
Model  441  airplanes  of  the  same  type 
design,  the  proposed  AD  would  require 
repetitive  inspections  of  the  horizontal 
stabilizer  forward  attach  bulkhead  for 
cracks  until  installation  of  a 
reinforcement  modirication;  and 
replacement  of  the  bulkhead  and 
installation  of  this  reinforcement 
modification  if  found  cracked.  The 
actions  would  be  done  in  accordance 
with  the  ACCOMPLISHMENT 
INSTRUCTIONS  in  Cessna  Attachment 
to  SB  CQB91-1R1,  dated  June  21. 1991. 

The  FAA  estimates  that  362  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  34  hours  per  airplane  to 
accomplish  the  proposed  inspections, 
and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  S676.940. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  net  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES' 

Us!  of  Subjects  in  14  CFR  Part  3a 

A.r  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Propiised  ,\nu'ndiiieiii 

Accordirigly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

P,ART  39--AIRWORTMINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  10Pic>  p^^  14  CFR  11.89. 

§39.13    [Amendec] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Cessna:  Docket  No  92-CE-:&-AD. 

Applicability:  Model  441  airplanes  (serial 
numbers  441-0001  through  441-0362), 
certificated  in  any  category. 

Compliance:  Required  initially  upon  the 
accumulation  of  3,000  hours  time-in-service 
(TIS)  or  within  the  next  200  hours  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  and  thereafter  at  intervals  not  to 
exceed  2,000  hours  TI&  unless  already 
accomplished. 

To  prevent  loss  of  horizontal  stabilizer 
front  spar  structural  support  caused  by 
cracks  in  the  fuselage  bulkhead,  accomplish 
the  following: 

(a)  Gain  access  to  and  dye  penetrant 
inspect  the  horizontal  stabilizer  forward 
attach  bulkhead  at  Fuselage  Station  (F^) 
387.22  in  accordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Cessna  Attachment  to  Ser^'ice 
Bulletin  (SB)  CQB91-1R1,  dated  June  21, 1991. 

(b)  If  cracks  are  found  as  a  result  of  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  replace  the 
horizontal  stabilizer  forward  attach  bulkhead 
at  FS  387.22  and  install  Service  Kil  SK  441- 
103A  in  accordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Cessna  Service  Kit  SK441-103A. 
dated  June  21, 1991. 

(c)  The  installation  of  Service  Kit  SK  441- 
103A  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Cessna  Service  Kit  SK441-103A. 
dated  June  21, 1991.  is  considered  terminating 
action  for  the  inspection  requirements  of  this 
AD.  Although  not  required,  this  installation 
may  be  accomplished  at  any  time  after  the 
initial  inspection. 

(d)  Special  flight  permits  may  be  issued  in 
accord..nce  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Wichita  Aircraft 
Certification  Office,  FAA.  1801  Airport  Road. 
Mid-Continent  Airport,  Wichita,  Kansas 
67209.  The  request  should  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
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send  It  to  the  Managw.  Wichita  Aircraft 
Certification  OfRt*. 

Note:  Information  coticeming  the  exi»tence 
0''  approved  aitemauve  methods  of 
compliance  with  tfai»  AD.  if  any.  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(H  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Cessna  Aircraft 
Company  P  O.  Box  7704,  Wichita.  Kansas 
67277:  or  may  examine  this  document  at  the 
FAA.  Central  Re^on.  Office  of  the  Assistant 
Chief  Counsel,  room  1558.  601  E.  12th  Street. 
ICansas  City.  Missouri  &4106. 

Issued  in  Kansas  City.  Missouri,  on  April  9, 

199: 

BarT>  D   Clpments. 

Manager  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

(FR  Doc.  92-6856  Filed  4-14-82;  8  45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

ISCFRPan  101 
[Docket  No  RM88-22-0001 

Accounting  for  Pt>ase-+n  Plans 

Issued  April  9.  1992.  | 

AGENCY:  Federal  Energy  Regulatory 

CcT,Tll9310n. 

action:  Termination  order  notice  of 

inquiry. 

summary:  The  Federal  Energy 
Reguid'ory  Commission  (Commission)  is 
terminating  a  Notice  of  Inquiry  docket 
that  it  instituted  by  Notice  of  Inquiry 
issued  on  June  27. 1988,  in  Docket  No. 
RM88-22^X«.  53  FP  24096  (June  27. 
1388;  The  purpose  of  the  Notice  of 
Inquiry  was  pnncipallv  to  elicit 
discussions  regarding  Statement  of 
Financial  Accounting  Standards  No.  92. 
"Regulated  Enterprises — Accounting  for 
Phase-in  Plans"  (FASB  No.  92)  issued  by 
tr.e  F;r.d"cidl  .Accounting  Standards 
Board.  F.ASB  No.  92  sets  forth  certain 
cnteria  tha»  a  public  utility  must  meet  In 
o'der  to  capitalize  in  its  publicly 
c'cuia'ed  financial  statements  costs 
a3S(H^  .riv-ii  with  constructing  a  new 
p.rin!  when  a  regulatory  commission  has 
dd  :pted  a  phase-tn  plan. 

G;'.  er  'hat  the  comments  that  the 
Co~rr..s9!on  received  reflect  neither  a 
consensus  favoring  a  rulemaking 
reaardir.g  the  issues  that  FASB  No.  92 
raises,  nor  any  Ciear  aidication  of  what 
d.rpctton  the  ComTussion  should  take  in 
formuld'ing  proposed  rules,  the 
Commission  has  elected  not  to  go 
forward  wtth  a  rulemaking  and  to 
terminate  the  notice  of  inquiry. 


DATES:  This  termination  order  was 
effective  April  9. 1992. 

FO«  FUfrrMEfl  t*IFORMAT»OW  CONTACT: 

jO-Sf};!".  C^    ty;,..f,.  ("t-nlffm  hin-r^. 

Regulatory  Commission,  Office  of  the 
General  Counsel.  825  North  Capitol 
Street  NE..  Washington,  DC  20426.  (202) 
208-2128 

SUPPLEMENTARY  iMFORMATlON:  In 
addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
3308,  at  the  Commission's  Headquarters. 
941  North  Capitol  Street,  NE., 
Washington.  DC  20426.  The  Commission 
Issuance  Posting  System  (CIPS).  an 
electronic  bulletin  board  service, 
provides  access  to  the  texts  of  formal 
documents  issued  by  the  Commission. 
CIPS  is  available  at  no  charge  to  the 
user  and  may  be  assessed  using  a 
personal  computer  with  a  modem  by 
dialing  (202)  208-1397.  To  access  CIPS. 
set  your  communications  software  to 
use  30a  1200  or  2400  baud,  full  duplex, 
no  parity.  6  data  bits  and  1  stop  bit  The 
full  text  of  this  termination  order  will  be 
available  on  CIPS  for  10  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3308. 
941  North  Capitol  Street.  NR. 
Washington,  DC  2042a 

Before  Commissioners:  Martin  L  Ailday. 
Chairman  Charlea  A.  Trabandt  Elizabeth 
Anne  Moler.  (erry  ).  Langdon  and  Branko 
Terzic. 

(.  Backgruuod 

On  June  21.  1988.  the  Federal  Energy 
Regulatory  Commission  (Commission)  issued 
a  Notice  of  Inquiry  Into  the  Interrelationship 
between  tb«  Commission's  accounting 
authority  over  regulatory  reports  and  the 
Securities  and  Exchange  Commission's  (SEC) 
authority  over  issuance  of  financial 
statements.'  The  Commission  was 


concenufd.  ir.  parliculor.  with  the  Financidi 
AooOHBting  Standards  Board's  Statpmeri  0/ 
Financial  Accou.iting  Standards  So  92, 
"Regulated  Enterprises — Accountinjj  for 
Phase-In  Plans'  (FASB  No  92)  •  FASB  No  9: 
set  forth  cnteria  that  a  public  utilitj  must 
meet  to  capitalize  "  plan'related  costs  when 
recovery  of  those  costs  is  deferred  for 
ratemaking  purposes  to  periods  beyond  the 
period  that  thev  would  be  charged  to  expense 
under  Generaiiy  Accepted  Accounting 
Principles  (CA.AP!* 

FASB  No.  92  provides  for  different 
accounting  for  plants  that  a  public  utility 
either  substantially  constrjcted  or 
completed  on  or  'Defore  January-  1.  1988 
and  plants  constructed  subsequently. 
FASB  No.  92  requires  that,  for  older 
plants,  where  a  regulatory  body  defers 
recovery  of  the  costs  of  these  plants,  a 
utility  must  recover  all  deferred  costs 
within  ten  years  of  the  date  that  cost 
deferrals  begm.  FASB  .No  92  also 
requires  that  rates  may  not  increa.se 
dii^oportionately  from  year  to  year 
during  the  phase-in  period.  "  FASB  No. 


'  Under  section  301  of  the  Federal  Power  Act 
(FPA).  18  U.S.C  825  (1988).  the  CommiMJoo  has 
auttvortty  to  prescribe  the  manner  tn  which  licensees 
and  public  utiiines  are  to  maintain  theu-  accounts 
and  records  for  regulatory  reporting  purpoaet.  The 
Coonmission'i  authority  over  the  accounts  of  the 
companies  under  its  (unsdiction  extends  to  the 
entire  busincM  of  these  companies  and  promoter 
the  unifonn  accounting  that  la  essential  lo  the 
Comniissioo's  reguiatioo  of  the  electric  utility 
industry  See.  e.g..  S.  Rep.  No.  621, 74th  Cong..  Isl 
Sees.  53  (1935)1  accord,  e.g..  Accounting  Release  No 

AR-14.  SB  FERC 1 61,186  at A  n.3i  slip 

op  at  9  A  n.32  (1992):  Unison  Transformer  Servicea. 
Inc..  48  FERC  y  61 J27  at  62.076  n.6  (1988):  Flonda 
Power  Corporation.  34  FERC  1 61.227  at  61J0»-«4 
(1986);  cf.  Schneidewind.  et  al.  v  A.MR  Pipeline  Co.. 
ef  a/.  465  U.S.  293,  304  (1988):  see  also  IS  USX:.  | 
TBt^bl  (1986). 


The  SEC  has  glarutory  authnnty  to  estatiiish 
financial  aaxjuntinj;  and  reportinfi  stHndards  for 
publicly  held  companies  under  the  S^-cuntiei  a.iii 
Elxchan^e  ,\ct  of  1«J4.  Since  19'3.  the  SfJC  has 
ret:oir'..zed  the  f  :r.ana«l  .\ccounl;r.jj  Slandartit 
Boani  iT.\SBi  as  the  designated  orsanusitton  in  the 
private  »e<-<i>r  responsible  fnr  pslahtishins  financial 
accounting  and  repoHin^i  »4«.idards  SEC 
Accountiog  Senes  Rple«i»e  No  ZX;  ilVrember  30. 
1973). 

FASB's  missior  la  >o  estabJish  and  improve 
standards  of  findnudi  accounting  and  reporting  for 
the  guidance  and  education  of  the  public,  including 
issuers,  auditors  and  users  of  fin«nua!  mformalKMi. 
Those  standards  govpm  the  prpporntion  of  financial 
repors  Bctth  the  .StX  and  the  ^me^can  Institute  of 
Cerr:''i«i  PutJiic  Accountants  im  its  Code  of 
Professional  Conduct,  adopiwi  January  12.  1968J 
recognize  KASH  s  ppjnouncemenlj  as  authoritative. 

*  Financial  Accounting  Standardit  Bi<ard. 
Statement  of  Rnanaal  Accounting  Standards  No. 
92.  Regulated  BnterprtM*  Aiocounling  for  PhafieHn 
Plant,  in  Accounting  Standards — Ongmai 
Pronouncements  (1991) 

*  "Capitalire"  means  that  the  utility  would  record 
the  cost  as  an  asset. 

♦  GAAP  IS  a  techniua)  term  in  financial 
account'jTS  GA.^P  encoxpasses  the  conventions. 
rules  and  pr'^rwlijrts  necessa-y  to  define  arxepted 
accounti.is  practices  st  a  puricular  time  C.^.^P 
incorporaies  'nr  accounting  profession  »  current 
consensus  as  to  wr.ich  economic  resouna-s  and 
obligations  •  tjusiness  enterprise  should  record  as 
assets  and  liabilities,  whuh  changes  in  assets  and 
liabilities  1'  «hou!d  record  and  when  it  should  record 
them,  how  a  tnisiness  Fnte-prise  smj<ild  nwasure 
assets  and  liabiii'ies  when  the  enierpnse  should 
prepare  finanaai  statements  and  wtiat  mforrr.a'ron 
those  statements  should  con'ain. 

•  I.e..  The  percentage  incrpase  in  rates  scheduled 
under  the  p*"ise  m  plan  for  each  future  year  can  be 
no  greater  than  rtie  p^rcentajje  irx-rease  in  rsies 
schedukd  under  the  plan  for  eaii  immeduitpj). 
preceding  j  e«r 
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92  provides  that,  unless  a  utility 
cor  forms  to  the  cnteria  of  FASB  No  32. 
the  utility  must  reflect  the  deferred  costs 
as  a  loss  in  the  current  year. 

For  newer  construction.  F.ASD  \o,  92 
provides  that,  where  substantial  plant 
construction  has  not  occurred  before 
January  1. 1968.  e  utility  may  not  reflect 
phase-in  plant  cost  recovery  for  such 
plants  in  its  financial  reports  regardless 
of  the  length  of  the  phase-in 

In  its  Notice  of  Inquiry,"  the 
Commission  noted  that  phase-m  plans 
are  a  way  of  allocating  over  time  the 
cost  of  providmg  service  in  a  manner 
consistent  with  regulatory  objectives 
ar.d  with  the  public  mterest.  A  phase-in 
plan  recognizes  expenses  differently  m 
particular  periods  than  would  G/VAP.  A 
phase-in  plan  does  not  disallow  rate 
recognition  of  costs:  it  merely  provides 
for  recovery  of  those  costs  in  a  later 
period.  Where  deferred  cost  recovery  is 
probable,  the  deferred  costs  are 
regulatory-created  assets  that  the  utilitj 
should  show  on  the  balance  sheets  that 
if  files  with  the  Commission. 

The  Commission  observed  that  the 
SEC  and  this  Commission  are  in  some 
instances  viewing  differently  how- 
utilities  should  prepare  financial 
statements.^  The  SEC  has  decided  to 
follow  FASB  No.  92.  This  Com.mission 
has  determined  that  a  utility's  books 
and  records  should  reflect  ttie  economic 
effects  of  regulation.'  even  if  that  means 
that  the  books  and  records  that  the 
utility  files  with  the  Commission  do  not 
always  conform  to  FASB  No.  92. 

The  Commission  solicited  commenLs 
on  the  proper  recognition  in  ubli ties' 
financial  statements  and  books  of 
accounts  of  costs  that  would  be  treated 
differently  by  FASB  and  the  SEC.  on  the 
one  hand,  and  by  this  Commission,  on 
the  other  hand— and  parlicularly  the 
costs  associated  with  the  construction  of 
new  plants. 

The  Notice  of  Inquiry  was  published 
in  the  Federal  Register."  wTth  comments 
originally  due  on  or  before  .August  22, 
1988-  Subsequently,  the  Ckjmrr.issicn 
extended  the  date  for  the  filing  of 
comments  to  August  31,  11*88,  and  then 
to  September  7.  I96a 


•  Accoonring  for  Phase  In  Plan* — Nr»K,e  af 
Inquiry.  S3  FR  204S6  Ipuoliuhed  ]unt  2-,  :t«8at;  IV 
FERC  Statutes  and  Reguialons  ^  X^.bZ^    issaefl  )une 
21,  \088) 

'  CompHTP  ,\r^Hns«s  PowpT  A  Light  Company  41 
njiC  t  61.034  (laeri  anrl  Kmauis  G«i  and  HwJfnr 
C>3r7ipany  43  FERC  f  61.248  (198«)  wth  IV  FFii( 
Statutes  and  Resulalions  a-  36.H6B  »  n  18  Icttinji 
letter  from  SEC  lo  Arkansas  ."uww  arv.1  UrHi 
Company  and  Middle  South  Utilities.  Inc.,  dated 
May  20.  1S8&) 

•  EC.  «1  FERC  at  61,064. 

•  53  FR  20496  (19861 


II.  Comments  Received 

The  Commission  received  70 
comments  The  comments  reflect  neither 
a  clear  consensus  for  a  rulemaking  nor 
any  agreement  on  what  rules  the 
Commission  should  adopt  if  it  elected  to 
embark  upon  a  rulemaking  Nor  did  the 
t:omm.entors  agree  in  their  answers  to 
the  questions  that  th«'  Commission 
posed  in  its  Notice  of  Inquiry.  Rather, 
the  commentors'  responses  to  the 
questions  reflected  their  view  of 
whether  or  not  the  Commission  should 
bf|«;n  a  rulemaking.  For  example,  those 
w  ho  favored  a  rulemaking  thought  that 
FASB  No  92  would  increase  the  cost  of 
capital  for  regulated  utilities  while  those 
who  opposed  a  nilpr-.^k-ig  ;  i  -  pived  no 
effect  on  utilities'  cost  of  capual. 
Several  commentors  support  a 
rulemaking  that  would  reject  FASB  No. 
92  for  regulatory  accounting  or 
ratemaking  purposes.  "*  They  argue  that 
FASB  No.  92  ignores  the  economics  of 
the  ratemaking  process  and  fails  to 
recognize  the  sudden  rate  effect  of 
adding  a  major  generating  facility  to 
rate  base.  These  commentors  also 
vigorously  cnticize  FASB  .No.  92'8  10- 
year  limitation  on  the  phase-in  of 
deferred  plant  construction  costs.  Other 
commentors  oppose  a  rulemaking.  They 
submit  that  F.ASB  »  standards,  although 
not  perfect,  generally  reflect  the 
economics  of  the  ratemaking  process 
and  should  remain  the  basis  for  utility 
external  financial  reportms  ' ' 

Still  others  who  subm.itted  comments, 
though  clearly  unhappy  with  F.VSB  .^o. 
92,  do  not  for  a  variety  of  reasons.  thir»k 
that  the  Commission  should  commence 
a  rulfrmaking  on  the  subject  .Most  of  this 
latter  group  favor  closer  cooperation 
between  the  Commission  and  FASB  to 
work  out  problems  in  general  financial 
and  regulatory  reporting  accounting." 


'"  Among  thoae  holding  this  view  are  Allegheny 
Electric  Cooperative.  lnc_  Connecticut  Municipal 
Electnc  Energy  Cooperative.  Florida  Public  Service 

Commission.  North  Carolina  Utilities  CocnmiMioa 
Ohio  Public  Utilitlet  Commissinn  tOhiu 
Cortuniaiiiorl.  and  Okiahoms  Muninpa!  PtM«ef 

.Authonry  (OMPAj  Th^  Ohii)  C.Hrr.rr.ins.-T  and 
OMPA  propose  that  tht  lAimmissior,  r»-joire  uUlttiet 
to  rf-flfc!  iR  thpir  piibir.s.Sec!  finanun:  statements 
Ihotf  ptiase-in  plans  ttiai  do  ric"  cxinpiy  with  the 
requiremcnisofFASBNo  82. 

"  Among  those  tiouims  this  view  are  Ajnencan 
Gas  Association,  .A."hur  Andfuor.  A  Company. 
Columhia  (_ra8  System,  Dut-e  fViwe'  Csropany. 
Edison  Eiertnc  tnsntiilf  Onpral  Accountmg  Office. 
Georgia  Power  Otmpany  RochmtsrCa*  ft  Electric 
Corpor»tior,  and  Viryinin  F.ieit.-ir  snC  ''t'vk" 
Company 

"  Ami.'n.^  those  hoi,1r.^  •■■,  f  \  ii'w  nr,.  •"\'>,.',hHS 
pHWfr  »  Light  Cximpany    Ftonde  K>wer  gn>t  Lijjnt 
Company    Indiana  t''iiii\  Regaialory  Commission. 
New  Yori  S<al«t  Eiertnc  ft  Out  CorporatlOB. 
Philadelphia  Electnc  Cx>mp«ny  Tedmical  Adviaory 
Committee — CAT  Manajiers  .Associatloa 
Commonwealth  of  Virsinifi  anfl  Washington  Cat 
Light  Ci.mpany 


Othercomit  r  i,>r8,  though  critical  of 
FASB  No.  92  and  supporting  a 
rulemaking,  have  no  recommendation  on 
the  content  of  the  rules  that  the 
CommisRion  might  consider  adopting.*' 

III.  Conclusion 

One  of  the  principal  purposes 
underlying  the  Notice  of  Inquiry  was  an 
effort  to  determine  whether  those 
involved  with  the  industries  subject  to 
Commission  regulation  believed  that  a 
rulemaking  was  warranted,  and  what 
rules  should  be  proposed  Our  review  df 
the  comments  received  indicates  that 
there  is  neither  a  consensus  favoring  a 
rulemaking  concerning  the  issues  that 
FASB  No.  92  raises,  nor  any  clear 
indication  of  what  direction  the 
Commisston  should  take  in  formulating 
proposed  rules.  Moreover,  the 
Commission  had  not  determmed 
whether  to  embark  upon  a  rulemaking 
when  it  issued  the  Notice  of  Inquirj'. 
and.  based  lin  r  t<  review  of  the 
comments,  piestnily  sees  no  need  to 
embark  upon  soch  a  rulemaking.  In 
addition,  as  Price  Waterhouse  has 
observed,  regardless  of  FASB  s 
requirements  with  respect  to  general 
purpose  financial  statements,  the 
Commission  has  authority  to  obtain  the 
data  r>ece88ary  to  regulate  public 
utilities.'*  In  this  regard,  the 
Commission  also  notes  that  public 
utilities  presently  must  stil!  report  to  the 
Commission  according  to  its  Uniform 
System  of  Accounts,  and  that  these 
reports  are  public  documents. 
Accordingly,  the  Commission  has 
decided  not  to  go  forward  with  a 
rulemaking  and  to  terminate  this  Notice 
of  Inquiry. 

With  respect  to  those  commentors 
who  urge  tiie  Commission  to  adopt 
FASB  No.  92  or  GAAP,  we  disagree.  As 
Florida  Power  &  Light  Company  notes,  a 
utility  that  does  not  recognize  an 
approved  phase-in  plan  for  general 
financial  purposes  would,  if  the 
Commission  were  to  adopt  FASB  No.  92, 
appear  to  have  an  extraordinarily  low 
return  on  investment  In  the  early  years 
of  recovery  under  its  plan  and  an 
extraordinarily  high  return  on 
investment  during  the  later  years  of  the 
plan.'*  The  failure  to  recognize  an 


'*  Among  thu  group  are  Miatoun  Public  Service 
Commission.  National  Asaoaatioo  of  Regulatory 
Utittty  Commissioner*,  and  New  Mexico  Public 
Service  Commission. 

'*  Price  Waterhotiae  Comments  at  3 
'•  Tlus  is  so  l>ec8use  FASB  No.  92  requii** 
utilities  to  expense  currently  the  costs  of  a 
capitalized  phase-in  plan  that  extends  beyond  ten 
years  or  ottierwise  fails  to  meet  the  FASB  No  92 
cntena.  When  ftie  utiltty  reco^lzes  this  expense  oo 
its  financm  •'  -  •.-— »it.  41  has  no  cnrrenl  matching 
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approved  phase-m  plan  for  general 
financial  reporting  purposes,  if  the 
Commission  were  to  adopt  FASB  No.  92. 
could  also,  as  the  Indiana  Utility 
Regulatory  Conimission  notes,  result  in 
a  utility  showing  an  operating  loss  that 
has  occurred  and  is  not  expected  to 
occur." 

Moreover,  FASB  No.  92  requires 
disclosure  in  general  financial 
statements  of  all  phase-in  plans, 
including  those  not  qualifying  for 
deferral  of  costs  under  FASB  No.  92.  The 
required  disclosures  for  plans  that  do 
not  qualify  under  FASB  No.  92  include: 
(a)  The  terms  of  the  plan;  (b)  the  net 
amount  deferred  for  ratemaking 
purposes  at  the  balance  sheet  date;  and 
(c]  the  net  change  in  deferred  amounts 
for  ratemking  purposes  during  the 
period."  Readers  of  utilities'  general 
purpose  financial  statements  thus  will 
know  of  phase-in  plans  even  if  such 
plans  do  not  qualify  for  balance  sheet 
recognition.  If  they  wish  further 
information  about  these  plans,  beyond 
what  is  contained  in  these  general 
purpose  financial  statements,  they  may 
consult  the  reports  and  other  filings  that 
the  utilities  file  with  the  Commission. 

California  Federal  (a  holding  company 
engaged  in  the  savings  and  loan 
business],  Edison  Electric  Institute.  New 
England  Power  Company  and  several 
others  who  submitted  comments  also 
suggest  that  the  Commission  conform 
the  Uniform  System  of  Accounts  to 
GAAP,  as  FASB  interprets  them.  The 
Commission  rejects  this  suggestion.  In 
the  Commission's  view,  as  discussed 
above.  FASB  No.  92  does  not  reflect  the 
economics  of  ratemaking. '  * 

I\'.  Summary 

As  discussed  above,  the  Commission 
has  decided  not  to  go  forward  with  a 
rulemaking  and  to  terminate  this  Notice 
of  Inquiry-.  In  addition,  because  FASB 
No.  92  does  not  reflect  the  economics  of 
ratemaking,  the  Commission  rejects  the 
suggestion  that  it  adopt  GASB  No  92  as 
part  of  ;he  Uniform  System  of  Accounts. 
Likewise,  for  similar  reasons,  the 


Commission  rejects  the  suggestion  that 
it  conform  the  Uniform  System  of 
Accounts  to  GAAP  in  instances  where 
GAAP  does  not  permit  proper 
recognition  of  the  economic  effects  of 
ratemaking  actions. 

It  is  Ordered:  Docket  No.  RM88-22- 
000  is  hereby  terminated.  ^ 

By  the  Commission. 
Lois  O.  Cashell, 
Secretary. 
(FR  Doc.  92-8686  Filed  4-14-92:  8:45  am) 

BILLINa  CO0€  »Ti7j>i-M 


revenue.  The  recognition  of  an  expense  when  there 
ii  no  current  matchir.g  revenue  results  in  a  decrease 
in  net  income. 

When  the  revenue  accrues  to  the  utility  in  later 
years,  the  utility  has  no  off-setting  expense.  The 
recognition  of  revenue  when  there  is  no  off-setting 
expense  results  in  an  increase  in  net  income.  See 
Florida  Power  and  Light  Company  Comments  at  1; 
«ee  also  Tcrhnical  Advisory  Committee — GST 
V'.anagers  .Aosocialion  Comments  at  2-3. 

"  Lndii.na  Utility  Regulatory  Commission 
Comments  at  5. 

"  FASH  .No.  92. 1  n  and  \  It  see  Virginia 
Electric  and  Power  Company  Comments  at  4; 
Georgia  Power  Company  Comments  a!  4. 

"  See  supra  notes  15  and  18  and  accompanying 
test. 


DEPARTMENT  OF  THE  TREASURY 

tPterrai  Re'<efiue  *5erv!ce 

26  Cf «  P-3'*  1 

lFI-66-891 

RIN  1545-A014  " 

Atiocatio-^  ana  Accounting  Rules  on 
Tax  Exe:-npt  Bonas  'or  Arbitrage 
Ret)3te  P I. r poses,  Correction 

agency:  mternai  Revenue  Service. 

Treasury. 

ac^on:  Correction  to  notice  of  proposed 

rulemaking. 

SUMMARY:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  (FI-66-69),  which  was 
published  on  Thursday,  January  30,  1992. 
(57  FR  3562).  The  proposed  regulations 
relate  to  arbitrage  rebate  requirements 
applicable  to  tax  exempt  bonds  issued 
by  State  and  local  governments. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  P.  Cejudo.  (202-566-3283.  not  a 
toll  free  call). 

Background 

The  notice  of  proposed  rulemaking 
that  is  the  subject  of  these  corrections 
proposes  to  amend  the  Income  Tax 
Regulations  (26  CFR  part  1)  to  provide 
general  allocation  and  accounting  rules 
for  arbitrage  rebate  purposes. 

Need  for  Correction 

As  published,  the  proposed 
regulations  contain  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
proposed  regulations  (Fl-66-89),  which 
was  the  subject  of  FR  Doc.  92-1943.  is 
corrected  as  follows: 


§  1  148-4    [CorrectetSl 

Paragraph  1.  On  page  3568.  column  3, 
under  §  1.148-4(d){3)(ii),  the  paragraph 
designation  "(c)"  is  corrected  to  read 

■■fC^"-  1  o       ^ 

Par.  2.  On  page  3570,  column  2,  under 

1.4&4M{e)(6)(ii),  the  paragraph 

designation  "(c)"  is  corrected  to  reach 

"(C)".  ,  - 

Par.  3.  On  page  3570.  column  3.  under 
§  1.4a4--iie]17jiii),  line  8.  the  language  _^ 
"make  allocations  on  each  date  that  it" 
is  corrected  to  read  "make  necessary 
allocations  on  each  date  that  it". 
Cynthia  E.  Grigsby. 

Alternate  Federal  Register  Liaison  Officer. 
Assistant  Chief  Counsel  (Corporate). 
|FR  Doc.  92-«5P3  F:lpd  4-14-92:  8:45  am) 
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26  CFR  Part  1 
|F{-90-91! 
BIN  1545-AQ19 

Transferred  Proceeds  Allocations  and 
Other  Arbitrage  Restrictions  on 
Refunding  Issues;  Correction 

agency:  Ir.-emai  Revenue  Service., 

TrPTisurv 

ACTION:  Correction  to  notice  of  proposed 

rulemaking^ 

summary:  This  document  contains 
toryectuins  to  the  notice  of  proposed 
rulemaking  (FI-9G-9-1),  whi.ch  was 
published  on  Uedn^'sday,  February  12. 
1992.  (57  FE  5101).  The  proposed 
regulations  relate  to  arbitrage 
restrictions  applicable  to  tax  exempt 
bonds  issued  by  State  and  local 
governments. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  P.  Cejudo,  (202-566-3283,  not  a 
tol'  frre  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking 
that  is  the  subject  of  these  corrections 
proposes  to  amend  the  Income  Tax 
Regulations  (26  CFR  part  1)  to  provide 
guidance  on  allocations  of  transferred 
proceeds  and  other  restrictions  on 
refunding  issues  for  purposes  of 
arbitrage  yield  restrictions  under  section 
148,  the  arbitrage  rebate  requirement 
under  section  148(f;.  and  the  advance 
refunding  limitations  under  section 
149(d)  of  the  Internal  Revenue  Code. 

Need  for  Correction 

As  published,  the  proposed 
regulations  contain  errors  which  may 
prove  to  be  m.isleading  and  are  in  need 
of  clarification. 
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CorrectuHi  of  Publication 

Accordingly,  the  publication  of  the 

proposed  regulations  (FI-90-Rn,  wtiirh 
was  the  subject  of  FR  Doc.  92-3162.  is 
corrected  as  follows: 

Paragraph  1.  On  page  5101   culumn  3 
in  the  preampie,  under  the  heading  "2 
1989  Temporary  Reeulations'  ,  the  first 
full  paragraph,  line  8,  the  language 
"Section  r4B4-Tlej  of  the  1989"  ts 
corrected  to  read  "Section  1  148-4T(e)  of 
the  1989" 

Par.  2.  On  page  5102,  column  3  in  the 
preamble,  the  heading  "E.  Other  Special 
Allegation  Rules  for  Refundings",  is 
corrected  to  read  "E.  Other  Special 
Allocation  Rules  for  Refundings". 

Par.  3.  On  page  5104,  column  Z.  in  the 

authority  citation  for  part  1,  line  3,  the 
language  "1.148-9  also  issued  under  26 
U.SC-  148(0  and"  is  corrected  to  read 
"M48-9  also  issued  under  2R  II.SC 
5  48!r)  and  fbT' 

§1.146-8    I  Corrected  J 

Par.  4.  On  page  5105,  column  2.  In 
§  1, 146-81  ri(2Hi).  line  X  the  language  'as 
in  §  2.148-1  ]fb)(l)."  is  correctwi  to  read 
"as  in  §  1  14B-11(b)(1).". 

§1148-11     (Corrected] 

Par.  5.  On  page  5106.  coiunin  J.  ui 
5  1  14&-ll(b;(3i,  line  1.  the  language 
"Current  rr^undinx  issue.  "Advance",  ls 
corrected  to  read  "(3)  Currvr.l  refunding 
issuf}.  "'Current". 

Par.  6.  On  page  5108.  cohimn  2,  m 
5  1.14&-11(ei(3),  paragraph  (11),  Exan^plc. 
line  11,  the  language  "pay  the  1995  issue 
at  maturity.  On  [anuary  1."  is  corrected 
!o  read  "pay  the  1985  issue  at  maturity. 
On  lanuary  1". 

Par.  7.  On  page  5109.  column  2,  in 
5  M48-n(JMl),  line  6,  the  language 
"purposes  of  the  multipurpose  issue,"  is 
corrected  to  read  "purpose  of  an  issue  " 

Par.  8.  On  page  5110  column  2  in 
S  1.148-ll[k)(21.  line  6.  the  language 
"refunding  purposes  of  a  multipurpose" 
is  corrected  to  read  "refund'ng  purposes 
of  an". 

Par.  9.  On  page  5110,  column  2,  m 
§  1. 148-1  l(k)(2).  line  20,  the  language 
"specified  in  §  M4&-8TfhMi|  (i)  and  (u)." 
is  corrected  to  read  "gpecified  in 
5l.l46-6T(hKlMi)and(u)". 
Cynthia  E.  Grigsby 

Akcrrate  Federal  Register  Ljaisor  Officer 
Assistant  Chief  Counsel  fCorportrtet. 
(FR  Doc  92-esro  Filed  4-14-92,  8.«ain] 

BILUMQ  CODE  M30-01-II 


26  CFR  Parts  40  and  49 

IPS-27-911 

RIN  1545-AO04 

Special  Rutes  tor  Use  of  Government 
Depositaries  tincJef  Ctiapter  33; 
Hearing  Canceiation 

AOEMCV:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  regulatons. 


SUMMARY:  This  document  pro\-idf»9 
notice  of  cancellation  of  a  pubhc  ii«>anng 
on  proposed  income  Tax  Regulations 
relating  to  deposits  of  excise  taxes 
imposed  on  communications  (utx'.cj'i, 
and  air  transfxjrlation. 

DATES:  The  public  hearing  onginally 
scheduled  for  Tuesday,  April  28,  19mi 
beginning  at  10  am  is  canoelleri 

FOR  FURTHER  INFORMATION  CONTACT: 

Bob  Boyer  of  the  Regulations  I'n.l. 
Assistant  Chief  Counsel  (C.orpr-.4',L'), 
202-3~-9231,  (not  a  toll-fret^  .number] 
SUPPLEMENTARY  INFORMATION:  The 
suh)ect  of  the  public  hearing  is  proposed 
regulations  that  emend  temporary  arKl 
proposed  regulations  (T.D.  8328)  relatir  v' 
to  requirements  for  returns,  payments, 
and  deposits  of  tax  for  evcise  ta».es 
currently  reportable  on  Form  "2U  The 
proposed  regulations  amend  the 
proposed  regulations  by  adding  special 
dep08.it  rules  for  chapter  33  taxes.  A 
notice  appearing  m  the  Federal  Register 
for  Friday,  Jamjary  31.  1992  (57  FR  3734  i 
announced  that  the  public  hearing  on 
the  propo-sed  regulalions  would  be  neid 
on  Tuesday,  .A.pnl  28.  19<:t2.  beginning  tii 
10  a.m,  in  the  IRS  Comimissioner  s 
Conference  Room,  room  3313.  Internal 
Revenue  Building,  1111  Constitution 
.Avenue.  NVV.,  Washing'on.  DC, 

The  public  hearing  scheduled  fur 
Tuesday.  ,Apr,l  28,  1992,  has  been 
cancelled. 

B>  direrlion  of  the  Commissioner  of 
Interns!  Revenue. 
C>'nthia  E.  Grigsby. 

A'U'rnole  Ft-deraJ  Register  Liaison  Officer. 
'\ss:etani  Ctut^f  Counsel  [Corporate). 
\VK  Doc.  92-8712  Filed  4-14412  B  4'^  am) 

BILUNQ  COO€  «O0-01-« 


PANAMA  CANAL  COMMTSSION 

35  CFR  Pan  133 

RIN  3207-AA32 

ToBs  lor  Us*  of  Cwiai 

agency:  Panama  Canal  Commission. 


ACTtON:  .Aiiian-  t  n oh oe  of  proposed 

ruli-making  M-qucs'  f,  .r  comments: 

noiR*'  of  fieanng. 

suMMAHrrThe  Panama  Canal 

CommissioT  ^  -  p,.sr<.  an  increase  of 
approximately  8  9%  in  the  rates  of  tolls 
to  become  effective  October  1, 1992.  The 
basis  for  ^e  toll  increase  is  that  the 
Commission  anticipates  that  in  fiscal 
years  l'«:  m  :  TW3.  It  will  experience, 
in  the  aggrrcMT   ,•  "ngnifTtainl  deficit 
created  by  .1  "f  "i^  of  nominal  traffic  and 
revenue  grow*!  tr»dtqu;Tp  to  absorb 
cost  increases  fie  »-  :;  f  .Ton.  The 
proposed  irrrrpisr  :s  -irr  r<,sary  to 
comply  w^ith  "  r  'rqmrement  that  tolls 
he  set  to  pr    t  ;;  t-  rcvcnties  sufficient  to 
cover  «:    :?«.•■;  ,--.'  rvt  '  'mance  and 
operator;  ■■[  'hf^  Pnr.i"->,a  Canal, 
includinj;  (  apitw   f^'  j-'Hnt  replacement, 
f-xpansion  and  improvements  and 
woAirts  capital. 

T^i;s  advance  notice  of  proposed 
rulemaking  announces  the  availability 
from  the  Commission  of  an  analysis 
showing  the  basis  and  justification  for 
the  proposed  change,  solicits  written 
data,  views,  or  arguments  from 
interested  parties,  and  sets  the  time  and 
place  for  the  pubhc  hearing. 

DATES:  VVntten  commeats  and  requests 
to  present  oral  testimony  must  be 
received  on  or  before  May  20. 1992.  a 
public  ht  .j'lng  k\  1,     e  held  on  June  4. 

19P2,  \Vash::v^  :.    i>f':  d"5':\0«  m 
ADDRESSES:  (ximmrnis  awe.  rt%  .<  .s'l.  1;- 
•rs'i!)'  H'  the  brft':nK  ma)  :*  xr\h\sf^c  \\: 
.Mu-hael  kiiode   )r  ,  .^ssisij'ir:  !i-  ;r.r 
C.'hairman  arid  .'-•ecTr'H'A    F'arHrr.h  '..anal 
Commission  2t*.Hi  i  S'-pi--  \W     suite 
550,  W'ashingtL'r.,  '\yc  2^^l,'^.4^n^tl, 
(Telephone:  (202)  634-6441)  copii-s  of 
the  Commisfiior'fi  an<<'>si«  Rnow.'ij;  rhir 
basis  and  ]us'itii-..H!>>>ri  fr>r  the  pnifv-sei: 
cha.'iges  nrr  ava;i,i;!if'  fy-nn,  :^'f- 
Commissi(,>n  \h'  ;,if  at.,»t>\r  ajaress,  or 
from  the  Office  of  Finanr,iHi 
Marv'.i.'i-'Tien!,.  Far amH  <',Hr:a! 
Conm:sHior;..  F^lrton  HessiiLs   kcf>uo;ic 
of  F.-i:'..imfl  iTei(T'h;>np   011-507-52- 
3194;. 

The  heanns  t^'ili  tx,-  Kp,,':  h\  T^m  i,  .'-^'-id 
Hotel.  2350  M  S; '■>-<•:   ^V^     V«  h*h'.-;£":i.'. 
DC  20037.  Oral  p'Tst-n'»tu)ns  i»h;.>i..,:  tn.- 
limited  to  20  ^^J^!i!p^   ReciUi-linn* 
gnvpmng  the  content  of  ifie  rintii,*-  ;)f 
.-. p;>e«rance  or  tntent,jtMi  to  prescnl 
8up"';":<-:Tientar\'  c.H'.ti  at  (he  h('!i'",nfi 
appear  in  35  tJ-H,  "0-6  and  'V.  10 

FOR  H»RT>»€:B  fNf  ORMATtOH  COffTACr. 

Michael  Rhr>dp   )t   n*  thr  ftN-'\f'  address, 
j  tt"lcph(,>r>e   »;02;  ft54^-M41 "; 

SUPPLEMENTARY  INFORMATION:  Section 
1602  (b)  of  the  Panama  Cla:  a    \l1  of 
1979.  as  amended,  22  I'  S  L  iryz^b). 
requires  that  r, 411*1;  tu'.s  bf  ;xr scribed 
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at  rates  calculated  to  produce  revenues 
to  cover,  as  nearly  as  practicable,  all 
costs  of  maintaining  and  operating  the 
Panama  Canal  and  the  facilities  and 
appurtenances  related  thereto,  as  well 
as  to  provide  capital  for  plant 
replacement,  expansion,  and  . 
improvements  and  working  capital.  The 
rates  of  tolls  for  use  of  the  Panama 
Canal  were  last  increased  on  October  1, 
1989  by  9.8%.  The  rates  placed  in  effect 
at  that  time  have  proven  adequate  to 
provide,  in  the  aggregate,  sufficient 
revenues  to  cover  all  operating  and 
capital  costs  of  the  Canal  through  1991, 
but  the  Commission  anticipates 
significant  deficits  in  the  aggregate 
during  the  next  two  fiscal  years. 

These  deficits  are  the  result  of  the 
continuing  b'end  of  traffic  growth 
revenues  inadequate  to  absorb  cost 
increases  due  to  inflation.  Commission 
projeciicns  indicate  that  total  operating 
expenses  in  fiscal  year  1992  will  exceed 
revenues  by  S4.2  million.  In  fiscal  year 
1993,  at  present  toll  rates,  a  cumulative 
deficiency  of  $37.6  million  is  projected. 
This  growing  imbalance  between 
inflation  and  traffic  growth  underlies  the 
clear  need  for  placing  a  toll  rate 
increase  of  9.9%.  The  new  rates  will 
replace  existing  rates  on  October  1. 
1992. 

Section  1604  of  the  Panama  Canal  Act 
of  1979.  as  amended.  22  U.S.C.  3794, 
establishes  the  procedures  that  the 
Panama  Canal  Commission  must  follow 
in  proposing  a  toll  rate  increase.  Those 
procedures  have  been  supplemented  by 
regulations  in  35  CFR  part  70,  which  in 
addition,  provide  interested  parties  with 
instractions  for  participating  in  the 
process  governing  changes  in  the  rates 
of  tolls.  The  statute  and  regulations 
require  this  advance  notice  of  proposed 
rulemaking  in  order  fofthe  Commission 
to  announce  the  proposed  change  and 
afford  interested  parties  an  opportunity 
to  submit  written  data,  views  or 
arguments  and  participate  in  the  public 
hearing  on  June  4, 1992.  A  written 
analysis  is  also  made  available  to  the 
public  showing  the  basis  and 
justification  for  the  change. 

All  pertinent  data,  views  or  arguments 
presented  in  writing,  or  orally  at  the 
hearing,  will  be  considered,  along  with 
other  relevant  information,  before  the 
Commission  publishes  a  notice  of 
r:^  posed  rulemaking  in  the  Federal 
Register  and  forwards  a  complete  record 
and  its  final  recommendation  to  the 
President  of  the  United  States.  In 
considering  the  proposal,  the  President 
has  the  authority  to  approve, 
disapprove,  or  modify  any 
recommendation  of  the  Commission. 
The  fip.a!  rule,  approved  and  published 


by  the  President,  shall  be  effective  no 
earlier  than  30  days  from  the  date  of 
publication  in  the  Federal  Register. 
This  advance  notice  of  proposed 
rulemaking  does  not  constitute  a  "major 
rule"  as  defined  in  section  1(b)  of 
Executive  Order  12291,  dated  February 
17, 1981.  Analysis  of  the  proposed  toll 
increase  indicates  that  it  will  not  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

A  review  of  the  environmental  effect 
of  the  proposed  increase  in  the  rates  of 
tolls  concludes  that  the  proposal  is  not  a 
major  federal  action  which  will  have  a 
significant  effect  on  the  quality  of  the 
environment  of  a  foreign  nation; 
therefore,  pursuant  to  Executive  Order 
12114,  dated  January  4, 1979,  an 
environmental  analysis  is  not  required. 

The  Assistant  to  the  Chairman  and 
Secretary  of  the  Panama  Canal 
Commission  has  certified  to  the  Office 
of  Management  and  Budget  that  these 
proposed  changes  in  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  (b)(2)  of  Executive 
Order  No.  12778. 

Finally,  the  Regulatory  Flexibility  Act 
is  inapplicable,  since  this  regulation  is 
one  relating  to  "rates"  or  "practices 
relating"  thereto  (5  U.S.C.  601  (2)). 


tonnage  determined  m  accordance  with 
part  135  of  thiit  chapter. 

(b)  On  vessels  in  ballast  without 
passengers  or  cargo,  Sl.76  per  net  vessel 

ton. 

(c)  On  other  floating  craft  including 
warships,  other  than  transports,  colliers, 
hospital  ships,  and  supply  ships,  $1.23 
per  ton  of  displacement. 

Dated:  April  9, 1992. 
Michael  Rhode,  Jr., 

Assistant  to  the  Chairman  and  Secretary. 
(PR  Doc.  92-«690  Filed  4-14-92;  8;45  am) 

BILLING  COD€  364O-04-W 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  35 

RIN  29C0-AF67 

Loan  Guaranty:  Lender  Participation 
Fees- Lender  Appraisal  Processing 
Program 

agency:  Department  of  Veterans        . 

Affairs. 

action:  Proposed  regulatory 

amendment. 


List  of  Subjects  in  35  CFR  Part  133 

Panama  Canal,  Vessels. 
Accordingly,  it  is  proposed  that  35 
CFR  part  133  be  amended  as  follows: 

PART  133— TOLLS  FOR  USE  OF 

C  ." ,  U  A  L 

1.  The  authority  citation  for  part  133 
continues  to  read  as  follows: 

Authority:  Issued  under  authority  of  the 
President  by  22  U.S.C.  3791:  E.0. 12215,  45  FR 
36043. 

2.  Section  133.1  is  revised  to  read  as 
follows: 

§  133.1    Rates  of  toll. 

The  following  rates  of  toll  shall  be 
paid  by  vessels  using  the  Panama  Canal: 

(a)  On  merchant  vessels,  yachts,  army 
and  navy  transports,  colliers,  hospital 
ships,  and  supply  ships,  when  carrying 
passengers  or  cargo,  $2.21  per  net  vessel 
ton  of  100  cubic  feet  each  of  actual 
earning  capacity — that  is.  the  net 


StJMMARY:  The  Department  of  Veterans 
Affairs  [VAj  is  proposing  to  amend  its 
loan  guaranty  regulations  (38  CFR  part 
36)  by  requiring  lenders  to  pay  a  fee  to 
participate  in  V.A's  Lender  Appraisal 
Prncessmg  Program, 
dates:  Com.Tients  must  be  received  on 
or  before  May  15,  1992.  Comments  will 
be  available  for  public  inspection  until 
May  26.  1992.  VA  proposes  to  make 
these  regulations  effective  30  days  after 
publication  of  the  final  regulations. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  regarding  this 
proposal  to  the  Secretary  of  Veterans 
■Affairs,  810  Vermont  Avenue  NW., 
Washington.  DC  20420.  All  written 
comments  will  be  available  for  public 
inspection  in  room  170,  Veterans  Service 
Unit,  at  the  above  address  between  the 
hours  of  8  a.m.  and  4;.30  p  m.,  Monday 
through  Friday  (except  holidays)  until 
May  26. 1992. 

F09  further  information  contact: 
Ms.  judi'.h  Caden.  Assi.stant  Director  for 
Loan  Policy  (264).  Loan  Guaranty 
Service.  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs,  Washington,  DC  20420.  (202) 
233-3024. 

SUPPLEMENTARY  INFORMATION:  On  May 
22.  1990.  VA  published  in  the  Federal 
Register  (55  FR  21015)  final  regulations 
at  38  CFR  36.4344  implementing  a 
Lender  Appraisal  Processing  Program 
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(LAPP)  and  authorizing  the  Secretary  to 
require  the  payment  of  fees  by  lenders 
participating  in  the  program,  LAPP 
allows  lenders  who  have  automatic 
processing  authority  under  VA's 
Automatic  Lending  Program  to  also  ha\e 
a  staff  appraisal  reviewer  determine  the 
reasonable  value  of  properties  to  be 
purchased  with  VA-guaranteed  loans 
The  qualifications  of  prospective  staff 
appraisal  reviewers  must  first  be 
reviewed  by,  and  found  acceptable  !p 
VA,  To  partially  defray  the  expenses 
incurred  m  administering  the  Lender 
Appraisal  Processing  Program.  VA  is 
proposing  to  amend  38  CFR  36.4225  and 
36  4348  to  require  the  payment  tiy 
participating  lenders  of  a  $100  fee  for  the 
approval  of  each  staff  appraisal 
re\iewer. 

The  Secretary  hereby  cerlifies  that  the 
proposed  regulatory  amendments  will 
not  have  a  significant  economic  im.pact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U,S  C.  6(31-612.  The  fee 
\'A  will  charge  lenders  is  not  a  large 
amount  and  should  have  a  minimal 
im.pact  on  small  entities. 

The  Secretary  has  also  determined 
that  the  proposed  amendments  are  not  a 
"major  rule"  within  the  meaning  of 
Executive  Order  12291.  Federal 
Regulation,  They  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  and  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers  or  individual  industries,  nor 
will  they  have  other  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States^based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64  114 
and  64. 119 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped. 
Housing  Loan  programs— housing  and 
community  development.  Manufactured 
homes.  Veterans. 

This  amendment  is  proposed  under 

the  authority  granted  the  Secretary  by 
sections  501(a).  3703(c)(1),  and  3-12(g!  of 
title  38.  United  States  Code 

Approved:  February  20.  1992 
Edward  J.  Derwinski, 

S^crt'ior)  c^  i'eie'vns  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  V.'\  proposes  to  amend  38 
CFR  part  36  as  set  forth  below; 


PART  36-LOAN  GUARANTY 

1  The  authority  citation  for  part  36. 
§§  36  4201  through  36  428''  continues  to 
read  as  follows 

Authoritv:  Sprii.ms  36  4201  through  36.4287 
iss'jed  under  72  Stat.  1114.  &4  Stat.  1110  (38 
U.S.C.  501(a).  3712). 

2  !n  5  36  4225.  paragraph  (f)  is  added 

tC'  read  as  follows 

§  36  4225    Authortty  to  close  manu'scty^ed 
home  loans  on  automatic  basis 
•  •  •  •  , 

(0  Lenders  participating  in  VA's 
Lender  Appraisal  Processing  Program 
shall  pay  a  fee  of  $100  for  approval  of 
each  staff  appraisal  reviewer. 

3  The  authority  citation  for  part  36, 
§  §  36  4300  through  36.4375  continues  to 
redd  as  follows: 

.Authority:  Sections  36.4300  through  36.4375 
iss.f  d  t-nde,'  72  Stat.  1114  (38  U.S.C.  501(a)). 

4.  In  §  36.4348,  paragraph  (f)  is  added 
to  read  as  follows; 

§  36  4348     Auttioriry  to  Close  loans  or  t^e 

automatic  basis. 

'         •         •         •         • 

(f;  Lenders  participating  in  VA's 
i.ender  Appraisal  Processing  Program 
shall  pay  a  fee  of  SlOO  for  approval  of 
each  staff  appraisal  reviewer. 

(FR  Doc.  92-6658  Filed  4-14-92;  8:45  am] 

BILLIWQ  COD€  S3JO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

!OPP-30024e;  FRL-4055-4] 

RIN2070  AC-18 

N,N-Bi8  2-(0mega- 
Hdroxy  polyoxyethylene  / 
Polyoxypropylene)  Ethyi  Alkylamine; 
Tolerance  Exemption 

agency:  Fjivironmental  Protection 

Agpnrv  (EPA]. 

ACTION:  Proposed  rule. 


summary:  This  document  proposes  that 
an  exemption  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
N.N-bis  2-(omega- 

hydrox>poiyoxyethylene/ 
polyoxypropylene]  ethyl  alkylamine 
when  used  as  an  inert  ingredient 
(surfactant)  in  pesticide  formulations 
applied  to  growing  crops  only.  This 
proposed  regulation  was  requested  by 
Akzo  Chemicals,  Inc. 
DATES:  Comments,  identified  by  the 
document  control  number  |OPP- 


36600248],  must  be  received  on  or  before 

Ma\-  IF   "!'>02 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460.  In  person  deliver 
comments  to:  Rm.  1128.  CM  «2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  Information  submitted  as  a 
comment  concerning  this  document  may 
be  claimed  confidential  by  marking  any 
part  of  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential  will 
be  included  in  the  public  docket  by  the 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  rm.  1128  at  the  address  given  above, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidavs 

POB  FURTHER  INFORMATION  CONTACT:  By 

man;  Connie  Welch,  kegisiration 
Support  Branch,  Registration  Division 
(H7505C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm. 
7111.  CM  «2. 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA  22202.  (703)-305-7252. 

SUPPLEMENTARY  INFORMATION:  At  the 

.-I-'..  .("-'  pi'  .\i>;':i  (.:  ('•:.:'  ,!.s  Inc,  300 
South  Riverside  Plaza,  Chicago.  IL 
60606.  the  Administrator,  pursuant  to 
section  408(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  346a(e)). 
proposes  to  amend  40  CFR  180.1001(d) 
by  establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  N.N-bis  2-(omega- 
hydroxypolyoxyethylene/ 
polyoxypropylene)  ethyl  alkylamine 
when  used  as  an  inert  ingredient 
(surfactant)  in  pesticide  formulations 
applied  to  growing  crops  only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as 
defined  in  40  CFR  153.125  and  include, 
but  are  not  limited  to.  the  following 
types  of  ingredients  (except  when  they 
have  a  pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellents  in  aerosol 
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dispensorg:  rr.icroencapsulatir.g  agents; 
and  emu!s;fip'H,  The  term,  ":ner'"  .s  "'jI 
intended  to  imply  nontoxif.t;,-  th« 
mgredient  may  or  may  net  i>p 
chemicaiiy  active. 

The  data  submitted  m  ihe  petition  and 
other  reie-vant  mater ai  have  been 
eva;u:red.  As  part  of  '.he  EPA  po!:!  -, 
sUtemen!  on  inert  ir^e'lien' -i  psir-i'snt-u 
in  the  Federal  Register  of  Apni  22.  1967 
(52  FR  133051.  the  Agency  estahiished 
data  requirements  which  wiii  be  used  to 
evaluate  the  nsks  posed  by  the  presence 
of  an  inert  in*;Teaien'  in  a  pesticide 
formulation.  Exemptions  from  some  or  ^ 
nl\  of  the  requirements  may  be  granted  if 
it  can  be  determined  that  the  inert 
ingrpdient  wiii  present  rrunimal  or  no 
nsk  The  .Agency  has  decided  that  the 
da 'a  nonr.aUy  required  to  support  the 

Eroposed  toieraxice  exemption  for  N,N- 
is  2-(omega-hydrox3rpolyoxyethylene/ 
polyoxypropylene]  ethyl  alkylaminc  will 
not  need  to  be  submitted.  Tte  rationale 
for  this  decision  is  described  below. 

1  This  chemical  is  structurally  similar 
to  the  foFlowing  chemicals  that  are 
already  exempt  from  the  requirement  of 
a  tolerance  when  used  in  accordance 
wTth  good  agrcultural  practices  as  inert 
(or  occasionally  active)  ingredients  in 
pesticide  formtilations  applied  to 
growing  crrvs  only  under  40  CFR 
IBO.lOmjdi' 

a,  N,N-brs  2-fomeg:a- 
hydrrjxypolyox^.T'h'ferel  ethyl 
alKvlamine-  *he  re=ic*:^"i  prod^act  of  1 
mole  of  N.N-b:s*:2-r.ydrcxy°'hyt] 
alkyla.Tiine  and  3  ^o  txj  moies  of  ethylene 
oxide,  where  t.He  alxyl  groap  (Ct-Ci»)  ia 
der.ved  from  coconut,  cattonsced.  soya. 
or  ta;low  ac>Q.s- 

b  Alpha-ainyl  ICi-Cn  -vmec  *- 
hydroxij-poivloxyetnylene')  copoiy"ifrs 
with  p<Diy(oxypropy.ene '; 
poyoxyethyiene  content  averages  3  to 
i;  .-Eces,  and  polyoxypropylene  content 
averages  Z  to  9  moles. 

c.  Primary  n-alkylanunes.  w..-!ere  the 
aikyl  group  (Q-Cu)  is  derived  from 
coconut,  cottonseed,  s.'^ya.  or  tallow 
acids 


2.  This  chemical  is  slructuraiiy  smxilar 
to  the  chemical  NJ^-bis  (2-hydroxyethyl 
aikylamine,  where  the  alkyl  groups  (Ci«- 
C;,)  are  derived  from  tallow,  which  is 
already  cleared  for  use  by  the  Food  and 
Drug  Administration  as  an  antistatic 
agent  in  food  packaging  materials, 
subject  to  the  provisions  as  specified  in 
21  CFR  178.3130. 

3.  No  nitrosamrnes  are  present  in  NJJ- 
bis  :-;omega-hy.-h-cxvp'-'yoxyethylene/ 
poiyoxypropyfene'  e'ryl  aikylamine  at 
the  analytical  detection  Hmit  of  10  parts 
p€r  billion. 

4  T>i*  rss-fd'ja}  ccnfon?  of  the 
monomers  ethyfcne  oxide  and  pr^-pyU-ne 
oxide  in  N,.\-bi8  2-(omega- 


hydroxypolyoxypth  vTene  / 
polyoxypr"py:enfi:  fitivi  aiityiamine  is 
less  than  1  part  per  muiion. 

5.  No  additional  ethylene  oxide  is 
formed  upon  de^^dation  of  N,H-bia  2- 
(omega-hydroxypolyoxyethylene/ 
polyoxypropylene)  ethyl  alltylamine. 
Based  upon  the  above  information 
and  review  of  its  use,  EPA  has  found 
that,  when  used  in  accordance  with 
good  agricultural  practice,  this 
ingredient  is  useful  and  does  not  pose  a 
risk  to  human  health  or  the  environment. 
Therefore,  EPA  proposes  (hat  the 
exemption  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fur\gicide.  and  Rodenticide 
Act  CFIFRA)  as  amended,  which 
contains  any  of  the  ingredients  Hsted 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  ndemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [OPP-30024«}.  All 
written  comments  fUed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
B  a.m.  to  4  p.m.,  Monday  through  Fnday 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
ectmomic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  KegistBr  of  May  4. 19OT  [46 
.     FR  24950}. 


Dated:  March  3a  1992, 

Anne  E.  Undsay. 

Director.  RpemSrctwn  Drvisicn.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— (AMENOEDl 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows 

Authonty:  21  U.S  C.  346d  and  371 

2.  hi  §  180.1001,  paragraph  (d)  is 

amended  in  the  table  therein  by  adding; 
and  alphabetically  inserting  the  inert 
ingredient,  to  read  as  follows: 

§  180.1001    Exemp«lon«  from  the 
requirements  of  a  tolerance. 


List  of  Subjects  In  40  CFR  Pa<-»  180 

.''.(.ircimstTiitrvp  prac  wee  a:id 
procedure,  Agr       '  i^al  c  jmnvodities. 
Pesticides  «nd  p*'»«»  Rtcording  and 
'pcordkeef  5ri«  'vqniTvnvf'nts 


Inen  ingredients 


N.N-BiS  2-fo<'ie^- 
hydroxy 
poJyoxyetry- 

potyoxypropy- 
tone  effiyl 
atkylamtne;  tfi« 
reaction  producl 
of   1    n->Oi€  CH 
N.N-b»S(2- 
fiydrojiyetrivii 
aiKyiamine  and 
3-60  moies  of 
ethylene  avKi^ 
and  piopytefw 
ojode.  where 
ttie  alkyt  group 
iC-C.)  IS 
(jervsd  Irom 
coconut 
cottonseed, 
soya,  or  tallow 
aods. 


UnWs 


Uwft 


Net  rroxe  tna^ 
0  5%  o( 
pesticide 

'Ofmula'JOn 


Surtactanf 


[FR  Doc.  92-6734  Filed  4-14-92;  8.45  am] 
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40  CFR  Part  1M 

I PP7E3489/PS03;  Fm.-36«»-^J 
RW  2070-AC1* 


Pesticide  Toleranc«  for  4- 
(Dlchloroacetyl)-3,4-Dlh5>dro-a-Methyt- 

2H-1.4-Benzoxa2ine 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnOM:  Proposed  rule.  
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summary:  This  document  proposes  that 
a  tolerance  be  established  for  residues 
of4-(dichloroacetyl)-3.4-dihydro-3- 
me;hyl-2H-l,4-benzoxazine  when  used 
as  an  inert  ingredient  fsafener)  in 
pesticide  formulations  containing 
metolachlor  in  or  on  the  raw  agricultural 
commodities  for  which  tolerances  have 
been  established  for  metoiachlor.  The 
proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  inert  ingredient  in  or  on  the 
commodities  was  requested  by  the  Ciba- 
Geigy  Corp,  This  time-limited  tolerance 
expires  on  December  1,  1996 
DATES:  Written  comments,  identified  h> 
the  document  control  number  [PP 
7E3489/P503|,  must  be  received  on  or 
before  May  15,  1992. 
ADDRESSES:  By  mail  submit  comments 
to;  Public  Response  and  Program 
Resources  Branch.  Field  Operations 
Division  (H'506).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington.  DC 
20460,  In  person,  deliver  comments  to 
Rm.  1128,  CM  «2.  1921  [efferson  Davis 
Kvvy..  Arlington.  VA  22202 

inform.ation  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  ail  of  that  information  as 
"Confidential  Business  Information" 
fCDI),  Information  so  marked  will  not  be 
d'sciosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  m  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
witfiout  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  rm,  246  at  the 
address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays, 

FOR  FURTHER  INFORMATION  CONTACT:  B> 

mail:  Rerr>  Leifer.  Registration  Support 
Branch.  Registration  Division  (H-7505Cj 
Environmental  Protection  Agenc\.  401  M 
St.,  SW.,  Washington.  DC  20460,  Office 
location  and  telephone  nu.mber:  Rm, 
711 L.  CM  «-2.  1921  lefferson  Davis  Hwy„ 
Arlington,  VA  22202.  "03-305-5180. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

EP.A  IS  charged  with  administration  of 
section  408  of  the  Federal  Food.  Drug. 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a  Section  408  authorizes  the  Agency 
to  establish  tolerance  levels  and 
exemptions  from  the  requirements  of  a 
tolerance  for  residues  of  pesticide 
chem.icals  in  raw  agricultural 
commodities.  Historically,  finite 
tolerances  were  limited  to  the  active  as 


if'S 
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opposed  to  the  inert  ingredients  in 
pesticide  formulations,  whereas 
exemptions  from  the  requirement  of  a 
tolerance  were  routinely  established  for 
inert  ingredients.  This  proposed  rule 
represents  the  first  instance  in  which  a 
tolerance  would  be  established  for  an 
inert  ingredient  m  raw  agricultural 
commodities  under  section  408  of 
FFDCA 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as 
defined  in  40  CFR  162.3(c).  and  include. 
but  are  not  limited  to.  the  following 
types  of  ingredients  (except  when  they 
have  a  pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons  surfactants  such  as 
polyoxyelthyiene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth:  thickeners  such  as 
carrageenan  and  modified  cellulose: 
wetting  end  spreading  agents; 
propeliants  m  aerosol  dispensers;  and 
emulsifiers  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
i.-igredient  may  or  may  not  be 
chem.ically  active 

A  policy  statement  on  inert 
ingredients  published  in  the  Federal 
Register  of  April  22. 1987  (52  PR  13305). 
included  data  requirements  which  were 
to  be  used  to  evaluate  the  risks  posed  by 
the  presence  of  an  inert  ingredient  in  a 
pesticide  formulation  The  minimal 
("base  set")  data  requirements  for  inert 
ingredients  were  listed  in  that  policy 
statement  It  was  also  noted  that,  based 
upon  the  results  of  the  '"base  set" 
studies,  the  Agency  may  elect  to  require 
additional  data  such  as  would  be 
required  under  40  CFR  part  158  for  an 
active  ingredient:  Included  among  these 
additional  requirements  are  residue 
chemistry  data  which  would  support  the 
establishment  of  a  finite  tolerance  for 
the  residues  of  an  inert  ingredient  in  raw 
agricultural  commodities  and/or 
processed  foods. 

In  those  cases  where  the  toxicity  of  an 
inert  ingredient  is  such  that  exposure  to 
the  inert  ingredient  must  be  restricted  to 
assure  that  the  use  of  the  inert 
ingredient  in  a  pesticide  formulation 
does  protect  the  public  health.  EPA  will 
propose  to  establish  a  tolerance  for 
residues  of  the  inert  ingredient  on  raw 
agricultural  commodities 

n.  Provisions  of  Proposed  Rule 

The  Ciba-Geigy  Corp  .  Agricultural 
Division,  P.O  Box  18300.  Greensboro. 
NC  27419,  has  submitted  pesticide 
petition  (PP;  7E3489  to  EPA. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  FPT)CA.  propose  the 
establishment  of  a  tolerance  for  residues 
of  4-(dichloroacetyl)-3.4-dihydro-3- 


methyl-2H-1.4-ben2oxazine  (when  used 
as  an  inert  ingredient  (safener)  in 
formulations  of  the  active  ingredient 
metolachlor)  at  0.01  part  per  million 
(ppm)  in  or  on  the  raw  agricultural 
commodities  for  which  tolerances  for 
metolachlor  have  been  established,  A 
safener  is  a  herbicidal  antidote  that 
protects  desirous  crops  while  allowing 
the  herbicide  to  act  on  the  intended 
weed  targets. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  This  inert  ingredient  is 
considered  useful  for  the  purpose  for 
which  the  tolerance  is  sought.  The 
toxicological.  ecological,  and 
environmental  fate  data  considered  in 
support  of  the  proposed  tolerance 
include: 

1.  A  90-day  rat  oral  toxicity  study  with 
a  no-observed-effect  level  (NOEL)  of  100 
ppm  or  5.0  milligrams  (mg)/kilogram 
(kg) /day.  The  lowest  effect  level  (LEL) 
was  300  ppm.  with  a  finding  of  increased 
histopathologic  incidences  of  nephrosis 
in  the  kidneys  of  male  rats. 

2.  A  90-day  dog  oral  toxicity  study 
with  a  NOEL  of  200  ppm  or  5.0  mg/kg/ 
day.  An  increased  mean  liver/ 
gallbladder  to  terminal  body  weight 
ratio  was  noted  at  the  LEL  of  50  mg/kg/ 
day. 

3.  A  21-day  rabbit  dermal  toxicity 
study  with  no  irritation  noted  at  5.0  mg/ 
kg/day. 

4.  A  rat  developmental  effects  study 
with  a  NOEL  for  maternal  and 
developmental  toxicity  of  100  mg/kg/ 
day. 

5.  Mutagenicity  studies  including  the 
micronucleus  test  (Chinese  hamster). 
DNA  repair  studies  (rat  hepatocytes  and 
human  fibroblasts),  and  Salmonella/ 
mammalian  activation  gene  mutation 
(Ames)  assay  were  negative  with  and 
without  metabolic  activation. 

6.  An  acute  mallard  duck  oral  toxicity 
study  with  an  LDso  of  2.150  mg/kg  or 
greater. 

7.  An  acute  bobwhite  quail  oral 
toxicity  study  with  an  LDm  of  2.000  mg/ 
kg  or  greater. 

8.  A  96-hour  rainbow  trout  static  acute 
■  toxicity  study  with  an  LCm  of  3.54  mg/ 

liter  (L). 

9.  A  48-hour  daphnia  magna  flow- 
through  acute  toxicity  study  with  an 
ECso  of  4,78  mg/L. 

10.  Environmental  fate  studies 
including  hydrolysis,  photolysis,  aerobic 
soil  metabolism,  and  soil  adsorption/ 
desorption. 

The  reference  dose  (RfD).  based  on 
the  90-day  rat  oral  toxicity  study  NOEL 
of  100  ppm  (5,0  mg/kg/day)  and  the  90- 
day  dog  oral  toxicity  study  NOEL  of  5.0 
mg/kg/day.  using  a  1,000-fold 
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uncertainty  factor,  :s  idlcuiated  by  the 
Office  of  Pesticide  Prograrrj  to  be  0.0C5O 
mg/kg  body  weight  ibw)/day. 

The  thcorp*;cal  maximum  residue 
contriburion  T\fRC]  from  the  proposed 
tolerance  for  a  1,5-kjj  daily  diet  i3 
estimated  'o  be  O.OOOIST  mg/lcg-bw/day 
for  the  overa!!  L'  S.  population  which 
represents  3  'percent  of  the  RfD.  None 
of  the  T\fRC  exposure  estimates  for  the 
most  highly  exposed  population 
subgroups  exceed  16.2  percent  of  the 
RfD 

The  JKgcTiCy  does  not  expect  exposure 
to  4-(dichloroacetyl)-3.4-dihydro-3- 
methyl-2H-l,4-benzoxazine  under  thia 
tolerance  to  po«e  a  significant  risk  to  the 
public  health  due  to: 

(1)  The  lack  of  demonstrated 
mutagenicity.  4-fDichloroacetyi)-3,4- 
dihy(h-o-3-methyl-2H-l,4-benzoxa2ine 
vras  established  to  be  nonmutagenic  in 
four  separate  'es*9  of  Be^.e'tc  toxicity. 
(;)  The  larye  •oncertainty  factor  used 
in  the  dieta.n,'  exr>o?ure  es'tmates  and 
establishment  of  the  RfD  The  1.000-foId 
uncertamry  factor  is  used  in  the  nsk 
assessment  ^'Toc^^s  wh<^pver  chronc 
data  are  not  avatlabie;  it  incorporates  a 
factor  of  10  that  is  routinely  used  when 
extrapoidtions  of  NOELs  from 
subchronic  to  chronic  stychefl  are  rr.ade 
Incorporation  of  thts  lar?*>  unrer'amty 
factor  nc'witnstanct.r.i  t.-.e  TMRC 
represents  only  3.7  percent  of  the  RfD 

(3)  Actuai  residxiea  being  svffnifjcaady 
less  than  the  0  01  prn.  toie'ance  valiie. 
The  0.01  ppm  tolerance  for  residues  of  4- 
ldichlnroacetyr!-3.4-dihvcro-3-methv>- 
21-i-1.4-ben2.oxa2ine  was  established  bv 
utiiizma  the  .pve:  of  9en3:t;Vi*\  ..f  •.'",-■ 
residue  anajyticai  method  rat.'ier  tnan  d 
.measurement  of  the  true  concentrationa 
of  residues,  whicn  ccujq  reasonably  be 
expected  to  be  iess  than  the  tolerance 
vaiue 

This  tcierance  is  'oemg  estdDu&hed  as 
a  time-limited  tolerance  because  the 
.Agency  does  not  have  data  from  two 
c.^.ronic  feeding/oncofieaicity  studies 
which  are  pan  of  the  toxicology  data 
typically  required  to  be  submitted  in 
support  of  a  tolerance reqaest.  la 
addition,  EPA  is  requiring  these  studies 
for  ihis  inert  ingredient  becauae  a 
structure-activity  relationship  analysis 
of  4-(dichloroacetyl)-3,4-dihydro-3- 
methyl-2H-1.4-b€iuoxazine  indicated 
that  the  chemical  baa  some  similarities 
to  the  chemicals  which  have  shown 
carcinogenic  potential.  The  above 
studies  will  be  required  to  be  submitted 
to  the  .Agency  by  April  1. 1996.  When  the 
Agency  receives  these  chronic  feeding/ 
oncogenicity  studies  it  will  reassess  t^ 
toierance.  However,  based  upon  data 
considered  m  support  of  the  tolerance 
and  t'tje  restriction  on  exposuie  offered 
by  a  time  hm.tdiK)n  on  the  tolerance,  the 


Agency  does  not  beheve  that  this 
proposed  tolerance  posea  significant 
risks. 

Additionally,  a  theoretical  cancer  rtsit 
assessment  was  conducted  using  a 
reasonable  worst-case  carcinogenic 
potency  factor  and  the  TMRC  exposure 
estimate.  The  risk  assessment  indicated 
that  a  theoretical  upper-boxmd  estimate 
of  bfetime  dietary  risk  would  be  in  the 
negligible  range.  However,  this 
theoretical  cancer  risk  assessment  has 
not  been  subject  to  a  formal  peer-review 
process,  and  does  not,  at  this  time, 
consititute  suitable  ground*  for  waiving 
the  oncogenicity  data  requirements. 

This  tolerance  will  expire  on 
December  1. 1906.  Residues  not  in 
excess  of  these  tolerances  will  not  be 
considered  actionable  if  a  pesticide 
containing  this  inert  ingredient  is  legally 
applied  during  the  term  of  a  conditional 
registration  nnder  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended,  and  m 
accordance  with  the  acceptable  labeling 
under  a  conditional  registration.  This 
tolerance  will  be  revoked  if  any  data 
indicate  such  revocation  is  necessary  to 
protect  Ae  pubHc  health. 

The  nature  of  the  residue  is 
adequately  understood,  and  an 
adequate  analytical  method,  capillary 
column  gas-Kquid  chromatography  using 
an  alkah  Qame  ionization  detector,  will 
be  made  available  in  the  Pesticide 
Analytical  Manual,  Vol.  U  (PAM  II).  for 
enforcement  purposes.  In  the  interim, 
the  method  will  be  avaOable  at  the 
address  given  below;  By  mail:  Calvin 
Furlow.  Public  Response  and  Program 
Resources  Branch.  Field  Operations 
Division  (H7506C).  OfHce  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW.  Washington,  DC 
20460.  OfEce  location  and  telephone 
number:  Rm.  1128C  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703}-557^1432. 

Based  upon  the  above  information 
considered  by  the  Agency,  the  tolerance 
established  by  40  CFR  18ai096  would 
protect  the  public  health.  Therefore,  it  is 
proposed  that  the  tolerance  be 
established  as  set  forth  below. 

Any  person  vrho  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA).  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  tins  document  in  the 
Federal  Regiatac  that  this  rokmaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408<e)  of  the  Federal  Food,  Drus,  and 
Cosmetic  AcL 


interested  persons  are  invited  to 
submit  written  comments  on  the 

proposed  regulation.  Comments  must 
bear  a  rwtation  indicating  both  the 
subject  and  the  petition  and  document 
control  number.  jPP  7E34S9/P5031,  All 
wntten  comments  filed  in  resporwe  to 
this  proposal  will  be  available  for 
inspection  m  the  Registration  Support 
Branch,  at  the  address  given  above  from 
8  aJB-  to  4  p.m..  Monday  through  Friday, 
except  legal  holidays.  A  public  docket 
containing  the  data  and  information 
considered  by  the  Agency  in  support  of 
this  proposed  regulation  has  been 
established  and  is  also  available  for 
public  inspection  at  the  same  address. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
OnJer  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  [Pub.  L  9fi- 
354.  94  Stat.  1164,  5  U.SC.  601-612),  the 
Administrator  has  determined  that 
regulations  establishmg  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
econom.ic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

UsI  of  Subjects  in  40  CFR  Part  180 

Adm.inistrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated;  March  30, 1992. 

Anne  E.  Lindsay, 

Director.  Registration  DiviaJon,  Office  of 

Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 

part  130  be  amended  as  f(,riows: 

PART  180-{  AMENDED) 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  VS.C  346a  and  371. 

2.  By  adding  new  J  18a460,  to  read  as 

follows- 

§  180.460    4-<Dk;hloroacetyl)-3,4-<lihy(lro-3- 
m«thyt-2H-1,4-t>en20xazlne;  toterances  for 
residues. 

Tolerances,  to  expire  on  December  1. 
1996.  are  established  at  001  part  per 
m.illion  (ppm)  for  residues  of  4- 
(dicnloroacety!)-3.4-dihydro-3-methy!- 
2H  1.4-benzoxazine  when  used  as  an 
inert  ingredient  (safener)  in  pesticide 
formulations  containing  metolachlor  in 
or  on  the  raw  ag-ricultura!  commodities 
fur  which  a  tolerance  has  been 
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established  for  metolachlor.  Metolachior 
tolerances  are  established  under 
§  180.368. 

(FR  Doc.  92-8735  Filed  4-14-e::  8  45  ami 
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40CFRPart  180 

IPP  2E4050/P562;  FRL-4057-6] 
RIN2070-AC18 

Exemption  From  the  Requirement  for  a 
Pesticide  Tolerance  for  3-Carbamyl- 
2.4,5-Trlchloroben2olc  Acid 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule. 


summary:  This  document  proposes  that 
an  exemption  from  the  requirement  of  a 
tolerance  be  estabhshed  for  the  residues 
of  the  so:!  metabohte  3-carbamyl-2.4,5 
trichlorobenzoic  acid  m  or  on  all  raw 
agricultural  commodities  which  occur 
from  the  direct  application  of  the 
fungicide  chlorothalonil  to  certain  crops 
and'or  as  inadvertent  residues  resulting 
from  the  soil  m.etabolism  of 
chlorothalonil  when  applied  to  certain 
crops,  and  subsequent  uptake  by  rotated 
crops  when  used  according  to  approved 
agricultural  practices.  This  proposal  to 
establish  the  exemption  from  the 
requirem.ent  for  tolerance  for  residues  of 
the  soil  metabolite  was  requested  by 
ISK  Biotech  Corp. 

DATES:  Comments,  identified  by  the 
document  control  number,  [PP2E4050/ 
P5G2J,  m.ust  be  received  on  or  before 

Miy  15.  1992 

ADDRESSES:  Written  objections  may  be 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  [HrsoeC),  Office  of 
Pesticide  Programs,  401  M  St.,  SW.. 
Washington,  DC  20460  In  person,  bring 
comments  to:  Rm..  1128,  CM  »2,  1921 
Jefferson  Davis  Hw^.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information 
"Confidential  Business  Information" 
(CDIJ,  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFTl  part  2  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Inform.ation  not  m.arked  confidential 
may  be  disclosed  publicly  by  EPA 
Without  prior  notice.  All  written 
comm.ents  will  be  available  for  public 
inspection  in  rm.  1128  at  the  address 
given  above,  from  8  a  m  to  4  p.m.. 


Monday  through  Friday.  excJudinp  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT.  By 

mail:  Cynthia  Giles-Parker,  Product 
Manager  (PMj  22,  Registration  Division 
(H"505C),  Environmental  Protection 
Agency,  401  M  St..  SW  ,  Washington,  DC 
20460  Office  location  and  telephone 
number:  Rm,  229,  CM  «2,  1921  Jefferson 
Davis  Highwav  Arlington,  VA  22202. 
('03)-305-5540" 

SUPPLEMENTARY  INFORMATION:  The  ISK 
Biotech  Corp.,  P  O  Box  8(X)0,  Mentor. 
OH  44061-8000.  has  submitted  pesticide 
petition  (PP)  2R4050  to  EPA.  The  petition 
requested  that  the  Administrator. 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA) 
(2lL'.S.C346a(ell,  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  the  residues  of  3-carbamyl- 
2,4.5-trichlorobenzoic  acid  and  4- 

hydroxy-2.5,6-trich!oroisophthalonitrile 
r:  rotated  crops, 

ISK  Biotech  Corp  am.ended  the 
petition  to  request  that  EPA  establish  an 
exem.ption  from  the  requirement  of  a 
tolerance  as  follows:  An  exemption  from 
the  requirement  for  a  tolerance  is 
proposed  for  the  residues  of  3-carbamyI- 
2,4.5- trichlorobenzoic  acid  in  or  on  all 
raw  agricultural  commodities  which 
occur  from  the  direct  application  of 
chlorothalonil  to  crops  in  §  180.275(a) 
and  (b)  and/or  as  inadvertent  residues 
resulting  from  the  soil  metabolism  of 
chlorothalonil  when  applied  to  crops  in 
§  180.275(a)  and  (b),  and  subsequent 
uptake  by  crops  when  used  according  to 
approved  agricultural  practices.  The 
purpose  of  this  exemption  from  the 
requirement  of  a  tolerance  would  be  to 
allow  the  rotation  to  crops  for  which 
there  are  no  chlorothalonil  tolerances  in 
fields  where  preceding  crops  were 
treated  with  chlorothalonil.  Residues 
studies  show  that  the  soil  metabolite.  3- 
carbamyl-2.4.5-trichlorobenzoic  acid,  is 
the  only  residue  of  chlorothalonil  which 
may  be  detected  in  the  rotated  crops. 
The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  proposed 
exemption  from  the  requirement  of  a 
tolerance  for  3-carbamyl-2.4.5- 
trichlorobenzoic  acid  include: 

1.  No  evidence  of  developmental 
toxicity  in  rats  (no  observed  effect  level 
[N'OELJ  >  2,000  milligrams  [mgj/ 
kilogram  (kgj/day)  or  rabbits  (NOEL  > 
1.000  mg/kg/day). 

2.  A  reproductive  NOEL  =  750  mg/ 
kg/day  and  a  lowest  observed  effect 
level  [LOEL]  =  2.000  mg/kg/day  based 
on  reduced  pup  weights  in  rats. 

3.  Increased  liver  weights  were 
observed  in  rats  and  dogs  given  750  and 


5n  rrig'kg.'ddy  of  the  metabolite. 
rt'ppertivpjy.  for  90  days. 

4  No  evidence  of  mutagenicity  was 
observed  in  assays  conducted  in 
accordance  with  Pesticide  Guideline 
Reference  Numbers  84- 2a,  84-2b  or  84-4. 

5.  In  a  supplementary  90-day  mouse 
feeding  study  no  treatment-related 
effects  were  observed  in  males  or 
females  at  doses  of  0.  250,  500, 1.000, 
5.000  and  10.000  parts  per  million  (ppm) 
in  feed. 

6.  In  a  supplementary  mouse  90-day 
feeding  study  at  doses  of  0,  250.  750, 
2.200  and  7.500  ppm  no  treatment- 
related  effects  were  observed.  However, 
no  clinical  chemistry  or 
ophthalmological  examinations  were 
performed. 

7.  In  a  supplementary  rat  metabolism 
study  more  than  90  percent  of  the  radio- 
label  was  excreted  in  urine  and  feces 
during  the  first  72  hours.  No  significant 
accumulation  in  tissue  was  reported. 
However,  there  was  no  identification  of 
metabolites  and  only  one  treatment 
regimen  was  used. 

8.  In  a  supplemental  Interim  Report  of 
a  combined  chronic  feeding  and 
carcinogenicity  study  in  rats  at  doses  of 
0.  80.  200.  500  and  1.000  mg/kg/day  no 
treatment  related  effects  in  males  or 
females  were  observed. 

Since  the  soil  metabolite  3-carbamyl- 
2.4.5-trichlorobenzoic  acid  is  not  of 
toxicological  concern  and  based  on  the 
low  levels  detected  only  in  certain 
rotated  crops  (1.2  ppm  highest  level 
found),  the  Agency  can  conclude  that 
there  are  no  toxicology  concerns 
without  calculating  a  Reference  Dose 
(RfD)  based  on  systemic  toxicity. 

The  nature  of  the  residues  is 
adequately  understood  for  the  soil 
metabolite  from  the  use  of  chlorothalonil 
on  the  raw  agricultural  commodities 
listed  in  55  180.275(a)  and  (b).  Since  an 
exemption  from  the  requirement  of  a 
tolerance  is  being  established  an 
adequate  analytical  method  is  not 
required  for  enforcement  purposes. 
Because  the  metabolite  is  not  of 
toxicological  concern  at  the  levels  which 
will  occur  in  the  rotated  crops,  there  is 
no  concern  for  secondary  residues  in 
milk,  eggs,  meat,  and  meat  bj-products. 

Based  on  the  above  information 
considered  by  the  Agency,  the 
exemption  from  the  requirement  of  a 
tolerance  established  by  amending  40 
CFT^  part  180  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
exemption  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  FIFRA.  as 
amended,  which  contains  any  of  the 
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ingredient*  listed  r.erein.  rruiy  reqrt'- 
w:;hin  30  d-vs  after  pubitcanon  of  tr 
document  m  the  Federal  Re^ster  'r: 

th.5  r_^erp.aKir:g  pr'-p«:sai  dp  '<=,tf:rTV'."! 
a-  Advisory  Gim.T.-'tee  ;,n  a..,r.j^ri.i'-. 
vv-tn  FTT)C-\  s--'c:.cn  406*  e. 

Lcteres'ec  persons  are  .rv^'.=  c  '•■ 
s:,.:~:r:,,t  wntter  comrrfjr's  ■_■":  ■:>' 
D'cpcsfld  reguia'ii"' '■  C'Tr^:"nc  r*=;  must 
::pdr  a  no'at:or:  ^ru.ca'irs  'P.e  c.r. 


e 


ent 


control  number,  ^PP  2£+aW^  PS-l..;,  A^ 
!A'-if?r  co":-rt'-,'^  :',''■■;    ::  '--r    -^seto 
•h;s  petition  wmi  ce  avd::d'>:e   ■".  the 
P\.t':.c  Docke"  anc  Fr^ecicr:"  ^': 
IrifD-n^ation  St>f:"n.  at  :re  ac:-'';. - 
Siven  ab<^^  e  trnm  8  ■'.  :t.   'r  4  p.m., 
M-r:aa>  tnr- Jin  F-iiav  except  legal 

The  Of":''.'  '"  ^t.:;"  =*3'"^''='^*  and  Budget 
has  exemptec  'hn  ra.e  rro-n  '':)■' 
"*^CLL:r^rnGr ts  of  ^p'"  '^r*  '^  ■~^*  F  «-='r'v:'  ".  *^^ 
O'der  12291, 

Pursuant  fn  'h*'  -'>q:,::'-«»-n'''"-  '■■!  :-■■ 
Rei-^Ia'orv  R-'x--  -.  Ac"  ^^i-    L.  96- 
354.  94  Stat  IIM   5!'SC   ■^^  - ' :  1 2),  the 
.Adrr. :. nist'^'or  r-"?  .-:■. •t>'~-  -^p  '  *~n* 


p^; 


-i>«-,ii<iticn'^  establishing  p.ew  t"." 
or  raising  tolerance  leve. 
estabbshing  exemptions  tjm  toieranr:? 
requirements  do  not  have  a  significant 
economic  impact  on  a  «iu^  start  si 
number  of  small  enti*.  ■  »    \  .  s  :'.:>Crf'  ■■'n 
statement  tn  '!-:  -  •  ''ect  was  publish. 'd   - 
the  Federal  Rt-^isn-r  of  May  4, 1961  [46 
FR  24950). 

List  of  Subjects  in  40  CFF  f'a  n  1 80 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  peats.  Recording  and 
recordkeeping  requirements 

Dated:  March  30v  1992. 

Ann*  E.  Lindsay, 

Director,  Registration  Divitiaa.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  Ci:  R 
part  180  be  amended  as  follows: 


P  A '' ' 


AMFNOtO] 


1.  The  anthority  citation  for  pa  *  :  K 
contmues  to  read  as  follows: 


Aothoritr  21  U  S.C,  346a  and  3"! 

2  In  subpart  D.  by  adding  a  new 

§  lOT.niO,  to  read  a.?  follows; 

J  130.1110    3-Cart>amyt-2.4.5- 
tnchlorotienzolc  acid;  Bx«mptk>n  from  ft>* 
requirement  of  a  tolerance. 

An  exemption  from  the  requiretrier,!  of 
a  tolerance  is  established  for  the 
residues  of  3-carbamyl-2.4.5- 
trichlorobenzoic  acid  in  or  on  ail  raw 
agricultural  commodities  which  occur 
from  the  direct  application  of 
chlorothalonil  to  crops  in  §  180  2"5i,.i1 
and  (b)  and/or  as  inadvertent  residues 
resulting  from  the  soil  m.etabolism  of 
i:h'.''~-'''halonil  when  applied  to  crops  in 
§  ia<>.275<ai  and  (b),  and  subsequent 
jptake  by  rotated  crops  when  used 
.-.ccording  to  approved  aRiicultura! 
practices. 

(FR  D^x.  <32-~a-'3:  Fu'-d  4-1+-^'4:  8.45  dr::; 
31Li.iWO  coot  8S«J-50-f 
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Notices 


This   section   o'   V>e   FEDERAL    REGISTER 
contains   documents   other    B^.an    rules    or 
proposed   rules   t^at   are   apDica£j*e   to  me 
public    Notices   ol   heanngs   and 
investfgations.    comrrtittee   rr.eenngs,    agency 
decisions  anrt  rirtngs    deiegatior>s   o^ 
authonty    filing   of   petrtions   and 
aopitcations  and  agency   statemerts  at 
organizaDon   and   functions   are   examples 
of  documents   appeanng   tr.    tiis    secton 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Cofnmlttee  on  Rulemaking:  Public 
Meeting 

Pursuant  to  the  Federal  Advisory 
CiitTirnittee  Act  (Pub  L  92-463).  notice  is 
hereby  given  of  the  meeting  of  the 
Committee  on  Rulemaking  of  the 
Administrative  Conference  of  the  United 
Statea. 

Comijittee  on  Rulemaking 

Data:  Monday.  April  20,  1992. 

Timer  4  p.m. 

Location:  Administrative  Conff rt.-nce  of  the 

United  Stdtf's.  Z-^ZO  L  Street.  .\W..  suite  500, 
WashmRton.  DC  20037  (Librar>',  5th  Floor). 

Afirnda  The  Committee  will  meet  to 
discu.sg  ()j  Pnifpssor  Rohrr^  Anthony's  study 
of  non-rule  rulemaKing 

Contact  Kevin  L  |t-ssar,  202-254-7020. 

Attendance  at  the  committee  meetu,(^ 
is  open  to  the  interested  public-,  but 
limited  to  the  space  availabif  Persons 
wishing  to  attend  should  notify  the 
Office  of  the  Chairman  at  least  one  day 
in  advance.  The  committee  chairman,  if 
he  deems  it  appropriate,  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  written 
stdtemen!  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
the  meeting  will  be  a\  ailable  on  request. 
The  contact  persons  mailing  address  is: 
Administrative  Conference  of  the  United 
StHtes.  2120  L  Street,  \\V.,  suite  500, 
Washington,  DC  20037  Telephone  202- 
254-7020. 

Dutcd;  April  13  1W2 
feffrey  L  Lubbers, 
Research  Dirfcior 

(FR  Doc.  92-8780  Filed  4-13-92;  mZO  amj 

BILLIHQ  coot  61HM)1-« 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrltton  Service 

Welfare  Simplification  and 
Coordination  Advisory  Committee 
Meeting 

agency:  Food  and  Nutrition  Service. 

USD  A. 

action:  Pursuant  to  the  Feder aJ 
Advisory  Committee  Act  (Public  Law 
92-463),  notice  is  hereby  given  of  a 
meeting  of  the  Advisory  Committee  on 
Welfare  Simplification  and 
Coordination. 


DATE  AND  TIME:  April  30. 199Z  1:30  pjn. 

H.nd  \U%  1   1992,8:30  a.m. 
AODAESSES:  Holiday  Inn  Arlington  at 

Bdilston.  4610  North  Fairfax  Drive. 

Arlington.  V'ii-ginia.  22203. 

PURPOSE  OF  MEETING:  Section  1778  of 

tne  M;ckcy  Leiand  Memorial  Domestic 
Hunger  ReUef  Act  (title  XVU  of  Pub.  L 
101-624)  requires  the  Secretary  of 
Agriculture  to  appoint,  after 
consultation  with  federal,  state,  and 
local  officials  as  well  as  recipient 
representatives,  an  Advisory  Committee 
on  Welfare  Simplification  and 
Coordination  (Committee).  The  purpose 
of  the  Committee  is  to  examine  the 
different  policies  implemented  in  the 
Food  Stamp  Program,  cash  and  medical 
assistance  programs  under  the  Social 
Security  Act,  and  housing  assistance 
programs,  to  determine  the  major 
reasons  for  the  differing  policies  and  the 
degree  to  which  such  differences  hinder 
receipt  of  multiple  program  bcnef.ti-  and 
to  recommend  common  or  s;mp^  ''  ••  : 
policies  to  reduce  difficulty  in  p 'rimt 
access  to  more  than  one  t\-pe  of 
assistance  The  Committee  ih  ;;i  prepare 
and  submit  a  final  report  !■;  sr»<  [  ;f;ed 
congressional  committees  n.   laier  than 
July  1,  1993.  The  pnmar\  pu-pose  of  this 
Committee  meeting  is  the  review  and 
discussion  of  welfare  conformity  issues. 

Mee'ings  of  the  Committee  are  opt-;- 
to  the  public.  Mtmbers  cf  the  public 
may  participate,  as  tin>e  permits. 
Members  of  the  public  may  file  written 
statements  with  the  Committee  before  or 
«i-er  the  meeting 

Pe.'-sons  wishing  tc  file  i*r-;ien 
statements  or  to  obtain  Htiditsonal 
information  about  this  meets ns  shmiui 
cctntact  EJlen  Henigan.  Supervisor    \\   ,rk 
[■Yogram  Section,  Food  Stamp  f^rtjarHm,, 
Fund  and  .Nutrition  Ser\n.e,  I'SDA,  3101 
t'ir"»<  Center  Drive,  room  ~1H- 
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Alexandria.  Vir;ginia  22302.  (703)  30S- 
2762. 

Dated;  April  10. 1992.^ 
George  A.  Braley. 

Acting  Administrator. 

(FR  Doc  t?  ^'■^P  P  VH  4-14-92;  Mi  amJ 

BauMO  cor»  u  :;-r.  »  -• 


D  E  PART  ME  NT  Of  c  CMUMt  RCi 

i'lternationai  Trade  Admintstrat.ur: 
IA-568-e'S 

Notice  o*  AntiOumptfvg  [Xitv  C^'de' 
AspHeric  Ophttialmoscopy  Le^ns*"! 
From  Japan 

AGENCY,  i.-i.port  Administration, 
International  Trade  Administration, 

Tt'  >.(.-•  n,r;  '  <.,Tonuneroe. 

frFECTIVI  DATt:  April  1,";   1QQ? 

FOR  FURTMEB  »NFORMftTtOW  CCWftC 

Slefanie  Amadeo,  Office  of  Antidumping 
Investigations.  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington  !>»    ^'":*  *0.  at  (202)  377- 
1174. 

ORDER: 

Sco{M>  o*'  (.  )rf1er 

The  products  covered  by  this 
investigation  are  aspheric 
ophthalmoscopy  lenses  (lenses),  which 
are  single  element,  non-contact 
ophthalmoscopy  lenses,  whether 
mounted  ortinmounted,  framed  or 
unframed,  of  which  one  or  both  surfaces 
are  a^jherical  in  shape.  The  subject 
merchandise  is  currently  classifiable 
under  subheading  9018.50.00  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  number  is  provided 
for  convenience  and  customs  purposes, 
our  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Anudunipiag  l.lul>  OrCer 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930.  as  amended,  (the 
Act)  (19  use.  1673d(a)),  on  February 

21. 19^:.    .If  Df-p.irtment  of  Commerce 
(the  Depa:   I  't;   made  its  finaJ 
deterr;     hr      ;r  at  lenses  from  japan 
are  being  soli,;  h'  ir"~!>  '.*-:;> -i  fair  value  (57 
FR  6703,  Febnj  h  r>  r   ••.  frCj.  On  April  6. 
1992.  in  accoroanf  Kith  section  73S(d) 
of  the  Act  the  international  Trade 
Administration  (ITC)  notified  the 
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DeparLT.ent  tiiat  an  industry  in  the 
United  States  is  threatened  with 
material  injury  by  reason  of  such 
imports.  The  ITC  did  not  determine, 
pursuant  to  section  735(b)(4)(B)  of  the 
Act  that,  but  for  the  suspension  of 
liquidation  of  entries  of  lenses  from 
lapan.  the  domestic  industry  would  have 
been  materially  injured. 

When  the  ITC  finds  threat  of  m.aterial 
injury,  and  makes  a  negative  "but  for" 
finding,  the  "Special  Rule"  provision  of 
section  736(b)(2)  applies.  Therefore,  all 
unliquidated  entries  or  warehouse 
withdrawals,  for  consumption  of  lenses 
of  Japan  made  on  or  after  April  15, 1992. 
the  date  on  which  the  ITC  will  publish 
its  final  affirmative  determination  of 
threat  of  material  injury  in  the  Federal 
Register  will  be  liable  for  the 
assessement  of  antidumping  duties.  The 
Department  will  direct  U.S.  Customs 
officers  to  terminate  the  suspension  of 
hquidation  for  entries  entered,  or 
withdrawn  from  warehouse,  for 
consumption  before  April  15. 1992,  the 
date  the  ITC  will  publish  in  the  Federal 
Register  its  final  determination  of  threat 
of  material  injury,  and  to  release  any 
bond  or  other  security,  and  refund  any 
cash  deposit,  posted  to  secure  tlie 
payment  of  estimated  antidumping 
duties  with  respect  to  these  entries. 

The  Department  will  direct  U.S. 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  section  736(a)(1)  of  the  Act, 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  lenses  from  Japan. 
These  antidumping  duties  will  be 
assessed  on  all  entries  of  lenses  from 
Japan,  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  pubHcation  of  this 
antidumjping  duty  order  in  the  Federal 
Register.  Customs  officers  must  require, 
at  the  same  time  as  importers  would 
normally  deposit  estimated  duties,  the 
following  cash  deposits  for  the  subject 
merchandise: 


This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  April  10, 1992. 
Marjorie  A.  Chorlins, 
Acting  Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  92-8628  Filed  4-13-fl2;  12:13  amj 

BtUINa  COO£  3S10-OS-II 


Foreign-Trade  Zones  DoarJ 
(Docket  30-901 

Foreign-Trade  Zone  24— Wilkes-Barre/ 

Acp-ica'.';-'"  *"-'  5'..bzo-.e  Status  for 
Jewelcor,  !nc_ 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submitted 
by  the  Eastern  Distribution  Center.  Inc.. 
grantee  of  FTZ  24.  requesting  authority 
for  subzone  status  for  the  watch 
distribution  and  assembly  facility  of 
Jewelcor,  Inc.,  in  Exeter,  Pennsylvania. 
The  application  was  filed  on  July  2. 1990 
(55  FR  31413,  8/2/90). 

The  withdrawal  is  requested  by  the 
applicant  because  of  changed 
circumstances,  and  the  case  has  been 
closed  without  prejudice. 

Dated:  April  8, 1992. 
John  ).  Da  Ponte.  Jr., 
Executive  Secretary: 
(FR  Doc.  92-8717  Filed  4-14-92;  8:45  am) 

BILUNG  COM  3S10-03-M 


International  Tradp  Adr-imstration 

[A-58B-0871 

Portab'e  Et€ctrc  Typewriters  From 
Japa,-.  Fin:-:  Resutts  of  Antidumping 
Duty  Ag"~  "■.s*rative  Rewiew 

AGENCY:  Import  Administration/ 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 


Producer  /  manufactoref  /  exporter 

Deposit  rate 
(percent) 

Mikrwn  fWn  and  hiikon  Inc 

158  00 

All  Others                  -•■ 

158.00 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
lenses  from  Japan,  pursuant  to  section 
736(a)  of  the  Act.  Interested  parties  may 
contact  the  Central  Records  Unit,  room 
B-099  of  the  Main  Commerce  Building, 
for  copies  of  an  updated  list  of 
antidumping  duty  orders  currently  in 
effect. 


summary:  On  October  19, 1988,  the 
Department  of  Commerce  published  in 
the  Federal  Register  (53  FR  40926)  the 
final  results  of  its  administrative  review 
of  the  antidumping  duty  order  on 
portable  electric  typewriters  from  Japan. 
The  final  results  for  Ricoh  Corp.  for  the 
periods  May  1. 1981  through  April  30, 
1986,  and  for  Sharp  Electronics  Corp.  for 
the  period  May  1, 1985  through  April  30, 
1986,  were  inadvertently  excluded  from 
the  October  19, 1988  final  results  notice. 
We  are  publishing  the  final  results  for 
these  two  firms. 
EFFECTIVE  DATE:  April  14,  1992. 


FOR  FURTHER  INFORMATION  CONTACT; 

Thomas  Prosser  or  Robert  Marcnick, 
Office  of  Antidu.Tiping  Compliance. 
International  Trade  .administration,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230:  telephone:  (202)  377-5255. 
SUPPLEMeNTARV  INFORMATION: 

Background 

On  October  19,  1988,  the  Department 
of  Commerce  ('he  Department) 
published  in  the  Federal  Register  (53  FR 
40926)  the  final  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  portable 
electric  typewriters  from  japan.  Tne 
review  covered  eleven  manufacturers/ 
exporters  of  this  m.erchandise  to  the 
United  Statts.  and  various  periods  from 
May  1,  1931  through  .-Vpri!  30,  1986.  The 
final  results  for  Ricoh  Corp.  (Ricoh)  for 
the  periods  M.-^y  1. 1381  through  Apnl  30, 
1986,  and  for  Sharp  Electronics  Corp. 
(Sharp)  for  the  period  May  1,  19S3 
through  April  30, 1986,  were 
inadvertently  ex^Juded  from  the 
October  19,  1938  final  results  notice.  We 
have  now  completed  this  administrative 
review  of  Ricoh  and  Sharp,  and  we  are 
publishing  the  final  results  for  these  two 
firms  in  accordance  w'h  section 
751(a)(1)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1675(a)(1))  (the  Tariff  Act)  and  19 
CFR  353.22(c). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  non  automatic  PETs  from 
Japan  that  do  not  incorporate  a 
calculating  mechanism.  The 
merchandise  is  currently  classified 
under  Harmonized  Tariff  System  (HTS) 
item  numbers  8469  21.00  and  8469  29.00. 
During  the  review  period  this 
merchandise  was  classifiable  under 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  item  number 
676.0510  and,  in  seme  cases,  under 
TSUSA  item  number  676.0540.  HTS  and 
TSUS.\  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

This  review  covers  two 
manufacturers/exporters  of  Japanese 
PETs  to  the  United  States;  Ricoh  for  the 
periods  May  1, 1981  through  .^pril  30, 
1986,  and  Sharp  for  the  period  May  1. 
1985  through  April  30, 1986. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  com.ments  from  Ricoh  but,  as 
the  comments  were  received  after  the 
close  of  the  com.m.ent  period,  we  have 
not  considered  them,  for  these  final 
results.  We  received  no  comments  from 
Sharp. 
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Final  Result*  of  the  Review 

Ricoh  did  not  respond  1o  the 
Department's  request  for  information 
and  Sharp  did  not  respond  adequatel) 
to  the  Department's  request  for 
information.  Consequently,  for  these 
firms  we  have  used  the  best  information 
available  fBIA)  for  assessment  and 
estimated  antidumping  duty  cash 
deposit  purposes  BIA  is  the  highest  rate 
for  a  responding  firm  during  each  re\Tev\ 
period,  or  the  highest  prior  rate  for  thp 
non-responding  firm,  whichever  is 
higher.  See  Portable  Electric 
Typewriters  from  japan.  Final  Results  of 
Antidumpmg  Duty  Administrative 
Review  {53  FR  40928.  October  19.  1988) 
We  have  determined  the  final  margins 
to  be: 


Manofacturar 


Penod  ot  revtew 


Rtcoh. 


Sharp.. 


5/1/82-4/30/63 
5/1  ,'83-4  ,'30/84 
5/l/M-4/X'8S 
5/1/B5-4/30.'86 
5/1/85-4/30/06  J 


± 


Mafpirt 
(percent) 


*92 
4  92 

4  92 

5  20 
8  85 


The  Department  will  inslruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  tie  Customs 
Service. 

Furthermore,  the  following  deposit 
requiremenU  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  review  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse. 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  companies 
will  be  as  outlined  above:  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  these,  prior 
reviews,  or  the  original  less-than-fair- 
value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  be  3.87%.  This  rate 
represents  the  highest  rate  for  any  finn 
with  shipments  iii  the  administraiive 
review,  other  than  those  firms  receiving 
a  rate  based  entirely  on  best  information 
available.  {See  Portable  Hectrrc 
Typewriters  from  Japan,  Final  Results  of 
Antidumping  Duty  Admin rstrative 


Review.  56  FR  56393.  November  4, 1991). 
The  rate  for  Sharp  in  this  review 
supersedes  the  rates  established  in  the 
1986-1990  review  period  since  those 
rates  were  based  on  the  belief  that 
Sharp  had  not  been  previously 
reviewed. 

The.se  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  thf 
next  administrative  review 

This  notice  ai»o  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  uinier  19  CFK  353  2h  \a  file 
a  certificate  regarding  the 
reimbursement  nf  ar-.tidiiinpiaK  duties 
prior  to  hquidation  of  the  relevant 
entries  during  this  review  period  Fttiii.-f 
to  comply  with  this  requirement  wukl 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  (iouble  antidumpirig 
duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751{1){1) 
of  the  Tariff  Act  [19  U.S.C  1675(a}(l)) 
and  19  CFR  353.22. 

Dated.  ,A43nl  ",  1392 
Marjofie  ,\.  Choriin*. 
Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  92-8.-18  Filed  4-14-92;  B:45  am] 

BlUJHQ  COOC  J510-O8-II 


Announcement  of  the  Postponement 
of  the  Hearing  and  Extenstor  of  the 
Brteflng  Schedufe  In  the 
CountervaiUng  Duty  InvestigaUon  of 
Certain  Softwood  Lumber  Products 
From  Canada 

agency:  Import  .Adminstration. 
International  Trade  Administration, 
Department  of  Commerce 
EFFECTIVE  DATE:  April  14.  1992. 
summary:  At  the  request  of  the 
Government  of  Canada,  the 
Governments  of  Alberta.  British 
Columbia.  Ontano,  and  Quebec  and  the 
Canadian  Forest  Industries  Cotmril  and 
affiliated  companies,  who  are  interested 
parties  in  this  investigation,  we  have 
postponed  the  heanng  and  extended  the 
bnefing  schedule  for  this  investigation 
The  heanng  date  has  been  changed  from 
April  24.  1992.  to  Apn!  29,  1992.  The 
hearing  will  held  at  10  am  in  room  4832 
.Accordingly,  the  case  bnefs  are  now 
due  by  5  p.m.  on  Apnl  21. 1992.  and  the 
rebuttal  briefs  are  now  due  by  10  a  m 
on  April  2",  1992, 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Carreau  or  Kelly  Parkhill 
Office  of  Co unterv ailing  CompLacice. 
Import  Administration.  U.S.  Department 


of  Commerce,  room  B099. 14th  Street 
and  CcmstitTition  Avenue.  NW., 
Waskington  rv;  2rc.io  uAfvh'^r^f  (ao2| 
377-2787. 

This  «nru.u.n'::en"irr);  if.  [>i,',;.b'.r,j 
pursuon'  'ri  J  ,:<S.S  .^h    if  Tif  i  »i'rirt;-:-,,  -;'■. 
regulations 

Dated:  Aprtl  MX  1*82. 
Aim  M.Dbiui, 

A  ssis  tan  I  Secretary  for  import 
Adminittrattoa. 

[FR  Doc  K-erra  F.led  4-14-82:  «:45  am] 

BILUMO  COOC  Mt^-0»4 


NatlofMri  InititLrte  of  Standard*  aryti 
Technotogy 

IDockHNo  92036-2065' 

Opportunity  To  Join  a  Cooperative 
Research  and  Development 
Consofltum  tor  the  Casting  a* 
Aerospace  Alloys 

AGENCY:  National  institute  of  Standards 
a  .J  7  i  i  hnology,  Commerce. 
action:  Notks. 

Summary:  The  National  Institute  of 
Stanaards  and  Technology  {NIST)  seeks 
indutriaJ  parties  interested  in  entering 
into  a  cooperative  industrial/NlST 
research  consortium  on  the  development 
of  new  technology  to  monitor  and 
control  the  process  of  casting  metal 
alloys  commonly  used  in  aerospace 
applications.  The  program  will  be 
undertaken  within  the  scope  and 
confines  of  The  Federal  Technology 
Transfer  Act  of  1986  {15  U.S.C  3710a), 
which  provides  federal  laboratories 
includtag  .MST.  with  the  authority  to 
enter  into  c^:)operative  reseerdi 
agreements  with  qualified  parties  Under 
this  law.  NIST  m,!\  roriTi  cr 
personnel,  equiprix-;!'  «ni;  iac.:.:ic»— but 
not  funds — tii  \.'n  i  I'.jif.'-i^tjve  research 
program.  Fu.--  t'.^.s  ,  <  ln-  -taim.  it  is 
currently  expo.t.c  :;...:  i-orticipants  will 
be  required  to  oootribute  SlOiXX) 
annually  for  the  program.  Members  will 
be  expected  to  make  significant 
additional  contributions  to  the 
consortium's  efforta  in  the  form  of 
materials,  equipment,  personnel  and/or 
funds.  The  firsth  phase  of  the  research 
program  is  expected  to  last  three  to  five 
yf'nm  This  is  not  a  grant  program. 
DATE:  Interested  parties  should  contact 
NIST  at  the  address  or  telephoae 
number  shown  below  but  not  later  than 
May  15. 1992. 

ADDRESS:  Dr  I  i   Thomas  Yolken,  OfTice 
of  liiteU*geni  Froceasingof  Matr-riflk 
National  Institute  of  Standa-'cU  <>-u: 
Technology.  Caifhersburg,  Ml      i  i'»9. 
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FOR  FURTHER  INFORMATION  CONTACT: 

D-  ;  I  Thomas  Yo!k?n,  (301)  975-5727, 

SUPPLEMENTARY  INFORMATION.  NIST 

seeks  qualified  industrial  parties 
interested  in  entering  into  a  cooperativt 
consortium  research  program  on  the 
development  of  precision  casting 
technology  for  metal  alloys  with 
aerospace  applications.  Currently,  it  is 
contemplated  that  the  research  will 
concentrate  on  the  following  areas:  (1) 
Micromodeling  of  the  casting  process 
including  a  study  of  nucleation;  (2) 
combination  of  micromodels  with 
T.acromodels;  (3)  validation  of  the 
models  developed;  (4)  the  development 
of  thermophysical  and  related  properties 
data  for  certain  alloys  and  materials 
used  in  the  casting  process;  and  (5) 
development  of  process  sensors  to 
obtain  data  on  the  casting  process  and 
ultimately  provide  real  time  control. 

NIST  would  like  to  enter  into  a 
cooperative  consortium  research  and 
development  program  with  industrial 
companies  in  order  to  develop 
technology  to  model,  monitor  and 
control  the  casting  of  metal  alloys 
commonly  used  in  the  aerospace 
industry.  NIST  would  like  to  work  with 
metal  casting  companies,  users  of  alloy 
cast  parts  and  instrumentation 
companies  that  have  significant 
expertise  in  the  casting  of  alloys  and/or 
in  the  measurement  of  materials 
processing.  Companies  should  be 
prepared  to  invest  adequate  resources  in 
the  collaboration  and  be  finally 
committed  to  the  goal  of  developing  new 
casting  technology. 

This  program  is  being  undertaken 
within  the  scope  and  confines  of  the 
Federal  Technology  Transfer  Act  of  1986 
(Pub.  L  99-502. 15  U.S.C,  3710a).  which 
authorizes  government  owned  and 
operated  federal  laboratories,  including 
NIST.  to  enter  into  cooperative  research 
and  development  agreements  (CRDAs) 
with  qualified  parties.  Under  the  law.  a 
CRDA  may  provide  for  contributions 
from  the  federal  laboratory  of  persormel, 
facilities  and  equipment,  but  not  direct 
funding.  Participants  will  be  required  to 
contribute  $10,000  per  year  for  the 
program.  NIST  intends  to  conduct  a 
planning  meeting  in  April  1992  for 
interested  parties. 

Dated;  April  10. 1992.  ' 

jotin  W.  Lyons, 
Director. 

[FR  Doc.  92-8713  Filed  4-14-92:  8:45  am) 
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National  Oceanic  and  Atmospheric 

Ad^-  ir.lstration 

P'cq-ess  -''  E:r'-e-ge'""c>  S'r  ped  Bass 
-esearch  Study 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  public  meeting. 


summary:  NMFS  and  the  U.S.  Fish  and 
Wildlife  Service  will  hold  a  joint 
meeting  to  discuss  progress  on  the 
Emergency  Striped  Bass  Research 
Study,  as  authorized  by  the  amended 
Anadromous  Fish  Conser\ation  Act 
(Pub.  L.  96-118). 

DATES:  The  meeting  will  convene  on 
Thursday.  May  21, 1992.  at  10  a.m..  and 
will  ajoum  at  approximately  3  p.m.  The 
mcetins  is  open  to  the  public. 
adowjsses:  Department  of  Commerce. 
.Nu.'lA.  Main  Lobby  Conference  Room. 
Silver  Spring  Metro  Center  ^1. 1335 
East-West  Highway.  Silver  Spring.  MD 
20910 

FOR  F'w'" '■■>(:«  ■*<FORMA-iOK  CONTACT: 

David  G.  Deuel.  Office  of  i-isfieries 
Conservation  and  Management.  NMFS. 
1335  East-West  Highway.  Silver  Spring, 
MD  20910.  Telephone:  (301)  713-2347. 

Dated:  April  9. 1992. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[PR  Doc.  92-«641  Filed  4-14-92;  8:45  am) 
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concerning  the  operations  of  the 
Councils  under  the  Mdgnuson  Act.  The 
final  rule,  effective  February  5.  1992. 
implemented  parts  of  sections  108  and 
109  of  Public  Law  101-627,  the  Fishery 
Conservation  Amendments  of  1990, 
which  amended  and  reauthorized  the 
Magnuson  Act  through  September  30, 
1993. 

In  accordance  with  the  above- 
mentioned  final  rule,  the  North  Pacific 
Fishery  Management  Council  (North 
Pacific  Council)  has  revised  its  SOPPs, 
which  were  orginally  published  March  1, 
1977  (42  FR  11858).  and  the  Gulf  of 
Mexico  Fishery  Management  Council 
(Gulf  Council)  has  revised  its  SOPPs. 
which  were  originally  published 
September  13. 1977  (42  FR  177). 
Interested  parties  rray  obtain  a  copy  of 
Lhe  North  Pacific's  or  Gulf  Council's 
revised  SOPPs  by  contacting  either 
Clarence  G.  Pautzke.  Executive  Director. 
North  Pacific  Fish°rv  Man.igement 
Council.  P.O.  Box  103136  605  W.  4th 
Avenue,  Anchorage.  AK  99501: 
telephone:  (907)  271-2817;  or  Wa>Tie  E. 
Swingle,  Executive  Director,  Gulf  of 
Mexico  Fisher,  M-;  nagement  Council. 
Lincoln  Center.  Suite  331.  5401  W. 
Kennedy  Boulevard,  Tampa.  FL  33609; 
telephone:  (813)  228-2815. 

Dated:  April  9.  1992. 
Samuel  W.  McKeen, 

Acting  ,'\ssii!c"t  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
|FK  Doc.  92-6840  Filed  4-14-92;  8:45  am) 
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Nor*h  Pacific  and  Gutf  of  Mexico 

F'S'-eev  Management  Councils; 
S'.3ter^e'''s  c"  O'^ar-ization,  Practices 
and  Procecures 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  revision  to  statements 
of  organizations,  practices  and 
procedures. 

s .  mmary:  Pursuant  to  section  302(f)(6) 
ui  uie  Magnuson  Fishery  Conservation 
and  Management  Act  (Magnuson  Act), 
16  U.S.C.  1801  et  seq.,  each  Regional 
Fishery  Management  Council  (Council) 
is  responsible  for  carrying  out  its 
functions  under  the  Magnuson  Act.  in 
accordance  with  such  uniform  standards 
as  are  prescribed  by  the  Secretary  of 
Commerce  (Secretary).  Further,  each 
Council  must  make  available  to  the 
public  a  statement  of  its  organization, 
practices  and  procedures  (SOPP). 

On  January  8, 1992.  NOAA  published 
in  the  Federal  Register  (57  FR  375)  a 
final  rule  that  revised  the  regulations  (50 
CFR  parts  601  and  605}  and  guidelines 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearings 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  heading  on  Wednesday. 
April  22,  1992.  The  hearing  will  be  part 
of  the  Con;miss;on's  regular  business 
meeting  which  is  open  to  the  public  and 
scheduled  to  begin  at  9:30  a.m.  in  the 
University  of  Delaware's  Goodstay 
Center,  2600  Pennsylvania  Avenue. 
Wilminj^'on.  Delaware, 

The  Commission's  hearing  on  the 
following  subjects  will  begin  at  1:30 
p.m.; 

Applications  for  .Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and /or  Section  3.8  of  the 
Compact 

1.  Crefisona  Aluminum  Company  D- 
82-5  RE.\'EWAL-2.  An  application  for 
the  renewal  of  a  ground  water 


withdrawal  project  to  supply  up  to  21  6 
mg/30  days  of  water  to  the  applicants 
industrial  facility  from  Well  Nos,  1  and 
2.  Commission  approval  on  April  29. 
1986  was  limited  to  six  years  and  will 
expire  unless  renewed.  The  applicant 
requests  that  the  total  withdrawal  fron. 
all  wells  remain  limited  to  21,6  mg/30 
days.  The  project  is  located  m  Cressnrsa 
Borough.  Schuylkill  Countv 
Pennsylvania 

2.  Sybron  Chemcc!!;.  Inc.  D-85-5 
REXEIVAL.  An  application  for  the 
renewal  of  a  ground  water  withdraua! 
project  to  supply  up  to  77  mg/SO  days  of 
water  to  the  applicant's  industrial 
facility  from  Well  Nos.  2,  4,  5  and 
F.Q106  Commission  approval  on  May  1. 
1985  was  limited  to  four  years.  The  total 
withdrawal  limit  from  a!!  wells  is 
reduced  from  80  to  77  mg,'30  days.  The 
project  is  located  in  Pemberton 
Township.  Burlington  County,  New 
Jersey. 

3  A  Tfi-T  Microelectronics  D~86-79 
REXEIVAL.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  to  22.3  mg/30  days  of 
water  to  the  applicant's  industrial 
facility  from  Weil  No,  1.  Commission 
approval  on  March  25,  1987  was  limited 
to  five  years.  The  applicant  requests 
that  the  total  withdrawal  from  all  welis 
rem.ain  hmited  to  22.3  mg/30  days.  The 
project  IS  located  in  Muhlenberg 
Townsh;p.  Berks  County.  Pennsvlvania. 

4.  TcH-n  of  Newton  D-88-:3  CP.  An 
application  to  upgrade  and  expand  a  1  0 
million  gallons  per  day  (mgd)  sewage 
treatment  plant  to  provide  advanced 
secondary  treatment  of  wastewater  from 
residents  of  the  Town  of  Newton, 
Sussex  County,  New  Jersey,  through  the 
year  2010  A  design  averagf  flow  of  1  4 
mgd  of  treatment  plant  effluent  will  be 
discharged  to  Moore's  Brook  through  the 
existi.ng  outfall  located  just  above  the 
confluence  with  Paulms  Kill 

5.  Vic  Mead  Hurt  Club  0-90-3-4.  A 
surface  water  withdrawal  project  for 
purposes  of  golf  course  irrigation.  The 
applicant  will  withdraw  a  combined 
total  of  up  to  0  45  mgd  from  Pond  Nos  1 
and  2  with  the  average  30-day 
withdrawal  not  to  exceed  0.33  mgd.  The 
water  will  be  applied  to  a  37-acre 
portion  of  the  golf  course  and  restricted 
to  seasonal  use  between  March  Is'  and 
November  1st  only.  The  total  yearly 
withdrawal  will  be  20.1  mg.  The  project 
ponds  are  located  on  an  unnamed 
tributary  to  Wilson  Run  [a  tributary  of 
Brandywme  Creek),  just  east  of  Adams 
Dam  Road  near  CenterviUe,  .New  Castle 
County.  Delaware 

6.  Mob:l  Oil  Corporation  D-90~40.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  take  up  to 
no  mg/30  days  of  water  from  the 
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applicant's  ground  water 
decontamination  system  from  new- 
recovery  Well  Nos  RW-19,  RW-20  and 
RW-21:  and  new  process  Well  Nos. 
PW^e  and  PW-49:  and  to  limit  the 
withdrawal  from  all  wells  to  150  mg/30 
days  The  project  is  located  in 
Greenwich  Township  Gloucester 
County,  New  Jersey 

",  Bradywine  Country  Club  D-90-65. 
A  surface  water  withdrawal  project  to 
provide  water  from  a  golf  course  pond 
for  irrigation  of  approximately  25  acres 
of  the  applicant's  golf  course.  A  well  is 
also  used  to  augment  pond  storage  and 
can  withdraw  water  at  up  to  2.0  mg/30 
days  (0.067  mgd).  Water  will  be 
withdrawn  from,  the  pond  at  up  to  7.0 
mg/30  days  (0.233  mgd)  for  seasonal 
irrigation  The  project  site  is  located  just 
east  of  the  Concord  Pike  (Route  202)  and 
north  of  Talleyville  in  New  Castle 
County,  Delawa.'-e 

8   West  Pihp/and  Township  D-91-45. 
A  sewage  treatment  plant  (STP) 
expansion  project  that  will  increase  the 
average  design  capacity  of  the 
applicant's  existing  0  048  mgd  STP  to 
0,074  mgd  and  continue  to  provide 
secondary  biological  treatment  as  well 
as  tertiary  filtration.  The  proposed  STP 
will  continue  to  serve  the  residential 
development  of  Twin  HiHs  of  Chester 
Springs  in  the  Townships  of  West 
Pikeland  and  Upper  Liwchlan,  Chester 
County,  Pennsylvania.  Discharge  will 
continue  to  be  to  the  ground  water  via 
existing  and  proposed  additional 
seepage  beds  located  near  Pickering 
Creek  (a  tributary  of  the  Schuylkill 
River)  near  the  southwest  comer  of 
West  Pikeland  Township. 

9.  Wabnitport  Authority  D-91-50  CP. 
A  surface  water  withdrawal  project  that 
consists  of  a  com.bmed  total  withdrawal 
of  0.35  mgd  from  Fisher  Springs  1  and  2, 
or  Opiinger  Springs  1  and  2,  or 
Heimbach  Quarry  .for  emergency  use  in 
the  applicants  water  distribution 
system  which  serves  Walnutport 
Borough  and  a  portion  of  Lehigh 
Township  The  sources  are  all  located 
approximatelv  0  25  males  to  2.0  miles 
north  of  Walnutport  Borough  in  Lehigh 
Township,  Northamipton  County, 
Pennsylvania. 

10.  Womelsdorf-Robesonia  Joint 
Authority  D-91-97  CP.  An  application 
for  approval  of  a  ground  water 
withdrawal  project  to  supply  up  to  12.9 
mg/30  days  of  water  to  the  applicant's 
distribution  system  from  new  Well  No. 
3.  and  to  increase  the  existing 
withdrawal  limit  from  all  wells  of  15 
mg/30  days  to  28  mg'30  days  The 
project  is  located  in  Heidelberg 
Township.  Berks  County,  Pennyslvama 

Docum.ents  relating  to  these  items 
may  be  examined  at  the  Commission's 


offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 


\»idi. 


!lrariiiji  S(  h.'iiiiicd 


By  earlier  notice,  the  Commission 
announced  its  schedule  of  public 
hearings  on  proposed  amendments  to  its 
Comprehensive  Plan,  Water  Code. 
Water  Quality  Regulations  and  Rules  of 
Practice  and  Procedure  relating  to  water 
quality  standards  and  policies  to  protect 
existing  water  quality  in  certain  waters 
of  the  Basin.  The  proposal  would  also 
classify  the  Upper  Delaware  Scenic  and 
Recreational  River,  the  Delaware  Water 
Gap  National  Recreation  Area  and  the 
Delaware  River  from  Millrift, 
Pennsylvania  to  the  northern  boundary 
of  the  Delaware  Water  Gap  National 
Recreation  Area  as  Special  Protection 
Waters.  At  this  time,  the  Commission  is 
scheduling  an  additional  hearing  on  the 
same  proposal. 

Hearing  Dates:  The  public  hearings 
are  scheduled  as  follows: 

May  5, 1992  from  2  to  5  p.m.,  resuming  at 

7  p.m. 
May  6. 1992  from  2  to  5  p.m..  resuming  at 

7  p.m. 
May  15.  19P2  at  1  p.m. 

ADDRESSES:  The  May  5, 1992  hearing 
will  be  held  in  the  Ballroom  of  the  Inn  at 
Hunt's  Landing,  900  Routes  6  &  209, 
Matamoras,  Pennsylvania.  The  May  8. 
1992  hearing  will  be  held  in  the  Tusten 
Theater  on  Bridge  Street  (Route  52)  in 
Narrowsburg,  New  York.  The  May  15. 
1992  hearing  will  be  held  in  the  New 
Castle  County  Council  Chambers.  First 
Floor  of  the  City/County  Building.  800 
French  Street.  Wilmington,  Delaware. 

FOR  rURTHER  INFORMATION  CONTACT 
Cup.LS  cf  '!.e  fii.l  text  u!  t.^e  proposed 
amendments,  the  Water  Code,  the 
Water  Quality  Regulations  and  the 
Rules  of  Practice  and  Procedure  may  be 
obtained  by  contacting  Susan  M. 
Weisman.  Commission  Secretary. 
Delaware  River  Basin  Commission. 
Telephone  (609)  883-9500. 

Persons  wishing  to  testify  are 
requested  to  notify  the  Secretary  in 
advance.  Written  comments  on  the 
proposed  amendments  should  also  be 
submitted  to  the  Secretary  at  the 
Delaware  River  Basin  Commission.  P.O. 
Box  7360.  West  Trenton.  New  Jersey 
08628. 
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D,i'-:'d  Apr.;  7,  1992. 
Susan  M.  VVeisman.  i 

SecKtary. 

;rP  Dn,:.  q2-3fr.9  Filed  4-14-92;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Corrvnission 

[Protect  Nos.  1417-001  and  t83S-0i31 

Central  Nebraska  Public  Power  and 
Irrigation  District  and  Nebraska  Public 
Power  District;  Extension  of  Time  to 
Comment  on  Draft  Envtronmentai 
Impact  Statement  , 

Apnl  9,  1992. 

On  March  30, 1992,  the  Commission 
received  a  request  from  Governor 
Nelson  of  Nebraska  for  an  extension  of 

*hp  comrnpT-'  period  for  the  draft 
er.\'-^'""r.fv.'a\  impact  statement  (EIS) 
fjr  rt.  >  --  rs  the  Kmgsley  Dam  Project 
N:  14T"  arA  the  Nkirth  Platte/Keystone 
D  vf-s    "  DamProjectNo.  1835.  The 
t>vo  hycropcwer  projects  are  located  on 
the  Nor-r  F   r'p  South  Platte,  and  Platte 
River  in  N-.-rr  i^Na, 

By  notice  dated  March  13, 1992.  the 
Commission  extended  the  comment 
period  for  the  draft  EIS  to  April  30. 1992. 
in  h;3  March  25.  1992  letter.  Governor 
Nelson  states  that  he  is  seeking  to  use 
the  state  comment  process  as  a  vehicle 
for  achieving  consensus  among  the 
.Nebraska  parties,  and  urges  that  the 
comment  period  be  extended  until  June 
15,  1992,  to  permit  this  effort  to  go 
forward. 

The  .Vfarch  13, 1992  notice  anticipated 
that  a  further  extension  of  the  comment 
period  might  be  warranted  in  view  of 
the  forthcoming  staff  report  In  addition, 
the  consolidated  review  process 
contemplated  by  Governor  Nelson  may 
assist  the  Commission  in  its  evaliiation 
of  the  issues  presented.  Accordinslv  the 
extension  is  granted  to  all  person.?  wsu 
wish  to  comment  on  the  draft  EIS 
Comments  that  were  due  on  Apru  30. 
1992.  are  now  due  no  later  than  June  15, 
1992 

For  furher  m/omation.  please  contact 
S.  Ro-did  McKitnck  at  f202)  219-2783. 
Lois  D.  C«»h«ll.  I 

Secreu^r, 

;FR  Doc  32-864^  ¥u-<i  *~]*~(fZ.  8,46  -.si 


(P- 1055 2-0021 

Application  Filed  With  the  Commission; 
Contractors  Power  Group.  Inc. 

April  9, 1992. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a  Type  of  application:  Minor  License. 

6,  Project  no.:  10552-002. 

c.  Date  filed-  May  13, 1991. 

d.  Applicant  Contractors  Power 
Croup,  Inc. 

e.  Name  of  project-  Mile  28  Water 
Power  Project 

/.  Location:  On  the  Bureau  of 
Reclamation's  Milner-Gooding  Canal 
off  Snake  River,  in  Jerome  County, 
Idaho.  Section  7,  T8S.  R20E.  Boise 
Meridian. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825{r). 

A.  Applicant  contact  Mr.  John  I 
Straubhar,  P£.,  P.O.  Box  820,  Tw  n  Fails. 
ID  83303.  (208)  788-0484. 

;.  FERC  contact  Mr.  Surender  M. 
Yepuri,  P.E.  (202)  219-2847. 

j.  Deadline  date:  See  attached 
paragraph  D9. 

A.  Status  of  environmental  analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D9. 

/.  Description  of  project  The  proposed 
project  within  the  caiial  %vith  the 
exception  of  the  transmission  line. 
would  consist  of:  (1)  A  240-foot-]ong 
concrete  diversion/overflow  spillway: 
(2)  a  34-foot-wide,  55-foot-long 
powerhouse  containing  two  Kaplan 
tiffbine/generator  units  with  a  total 
rated  capacity  of  1.5  MW;  (3)  a  1200- 
foot-long  tailrace  channel;  (4)  a  150-foot- 
long,  35-kV  transmission  line  connecting 
a  local  distribubon  hne;  and  [4] 
appurtenant  facilities. 

The  project  would  have  an  estimated 
annual  output  of  5.8  GWh  and  would 
cost  $1,700,000  in  1991  dollars  to 
construct 

m.  Purpose  of  project  Power 
generated  would  be  sold  to  a  local 
utility. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

a  Available  locations  of  application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
mspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Mamtenance  Branch,  located  at 
941  North  Capitol  Street,  NR,  room  3104 
Washington.  DC  204M,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reprnchctron  at  (1)  J. 


).  Straubhar,  1061  Blue  Lakes  North. 
suite  204,  Twin  Falls,  ID  83303; 
Telephone  (208)  734-8633:  and  (2] 
lerome  Public  Library.  Jerome,  ID. 

A4,  Development  Application— Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
com.petmg  development  application 
must  be  filed  in  response  to  and  m 
compliance  with  the  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notice  of 
intent  may  be  filed  in  response  to  this 
notice. 

D9.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments. 
recommendations,  terms  and  conditions, 
and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No  533  issued  May  8. 1991.  58  PR  23108 
(May  20.  1991)).  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

,A.nyone  may  obtain  an  extension  of 
time  for  these  deadhnes  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385,2008. 

All  filings  must:  (1)  Bear  in  all  capital 
leners  the  title  -COMMENTS,"  "REPLY 
COMMENTS." 

'■RECOMMENT)AT10NS,"  "TERMS 
AND  CONT)mONS."  or 
•PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds:  (3)  furnish  the 
name,  address  and  telephone  number  of 
the  person  submitting  the  filing;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005.  All 
comments,  recommendations,  terras  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b),  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426,  An  additional  copy  must  be  sent 
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to:  Director.  Division  of  Project  Review, 
Office  of  Hydropower  Licensing.  Federal 
Energy  Regulatory  Commission,  room 
1027.  at  the  above  address  Each  filing 
must  be  accompanied  by  proof  of 
service  on  ail  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  wuh 
18  CFR  4.34(b).  385.2010. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc  9:-<i63:  F:|p;j  4-14-92:  8:45  am) 

BlUJNa  COOC  6717-01-M 


iP- 10893-001) 

Application  Filed  With  the  Commission; 
Hy  Power  Energy  Co. 

Apr;!  9  \992 

Take  nutir e  that  the  following  hydro- 
electric application  has  been  filed  with 
the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
i.'ispection. 

a  Type  of  application:  \Ua\ot  License, 

b.  Project  no.:  10893-001 

c.  Date  filed:  March  19,  1992. 

d.  Applicant:  Hy  Power  Energy 
Company. 

e.  Name  ofproiect:  Inglis  Lock  By- 
Pass  Dam, 

f.  Location  On  the  Inglis  By-Pass 
Channel  in  Levy  County.  Florida. 

g.  Filed  pursuant  to:  Federal  Power 
Actl6U.S.C,  §§791(a)-825(r). 

h.  Applicant  contact:  Mr,  Robert 
Karow,  7008  Southwest  30th  Way. 
Gainesville,  FL  32601,  (904)  336-^727. 

i.  FERC  contact:  Charles  T 
(202)  219-2811. 

j.  Comment  date:  V\  ;th  fx)  days  of  the 
date  filed  shown  in  paragraph  (c). 

k.  Description  of  project:  The 
proposed  project  would  utilize  the 
existing  US.  Army  Corps  of  Engineers' 
Inglis  Lock  By-Pass  Channel  and  would 
consist  of.  (Ij  A  log  boom;  (2)  a  45-foot- 
wide  concrete  intake  channel;  (3]  a  trash 
rack;  (4)  a  28-foof-wide  115-foot-long 
powerhouse  containing  one  3,200-kW 
generating  unit  operated  at  a  22,5  foot 


R.tiihe  (d-; 


Its  merit,  the  resource  agency,  Indian 

Tribe,  or  person  must  file  a  request  for  a 

study  with  the  Commission  not  later 

than  60  days  from,  the  issuance  date  of 

tne  notice  and  serve  a  copy  of  the 

request  on  the  applicant. 

Lois  D  Cashel! 

St'rrr:c'^ 

1  ;'R  Doc  9:^bfiM)  ¥:-j  :•  +  '  4-92:  8:45  amj 

B4UJNO  CODE  67t7-01-M 


iP- 10668-002] 

Application  Filed  With  the 
Commission;  Barbara  K  Londergan 

April  9. 1992 

Take  notice  that  the  following  hydro- 
electric application  has  been  filed  with 
the  Federal  Energy  Regulatory 
Commission  and  ss  available  for  public 
inspection. 

a.  Type  of  application:  Major  License. 

b.  Project  No.:  1066&-002. 

c  Date  filed:  March  19,  1992, 

a.  Applicant:  Barbara  K.  Londergan, 

e.  Name  of  project:  Vulcan  Project. 

/.  Location:  On  the  Fax  River,  near 
Appleton.  Outagamie  County. 
Wisconsin. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  use,  791(a}— 825(r) 

h.  Applicant  contact:  Mrs.  Barbara  K. 
Londergan.  1206  Shipley  Road. 
Wilmington.  DE  19803,  (302)  762-2967. 

/,  FERC  contact:  Mar>'  Golato  (202) 
219-2804 

y.  Comment  date:  Within  60  days  of 
the  date  filed  shown  in  paragraph  (c). 

A  Description  of  project:  Vulcan 
Project  is  an  existing  site  that  is  at  the 
end  of  a  600-foot  power  canal  that  is 
attached  to  the  Department  of  the  Army, 
Corps  of  Engineer's  Upper  dam  in 
Appleton  on  the  Fox  River.  The 
proposed  project  would  consist  of  the 
following  facilities:  (1)  An  existing  dam; 
(2)  an  existing  reservoir  with  a  surface 
area  of  1,430  acres  and  a  gross  storage 
capacity  of  6,980  acre-feet;  (3)  existing 
powerhouse  containing  six  new  turbine- 
generator  units  having  a  total  capacity 


head:  (5)  a  tailrace:  (6)  a  substation:  (7)  a     of  1,800  kilowatts:  (4)  an  existing 


2-mile-long.  12.47-kV  transmission  line, 
and  (8)  appurtenant  facilities 

The  application  was  filed  during  the 
term  of  applicant's  preliminary  permit. 
Applicant  estimates  that  the  average 
annual  generation  would  be  16  2  GWi-i 
Project  power  would  be  sold  to  Florida 
Fewer  Co.'^oration. 

1  Pursuant  to  §  4.32(bK7)  of  18  CFR  of 
x-.^  Ccm.Tiission's  regulations,  if  any 
resource  agenc> ,  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
fonn  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 


transmission  line:  and  (5)  appurtenant 
facilities.  The  applicant  estimates  that 
the  cost  of  the  project  is  Sl,6~0,028,  The 
average  annual  generation  will  be 
approximately  6,2  gigawatthours. 

1.  Pursuant  to  5  4.32(b)(7)  of  18  CFR  of 
the  Commission's  regulations,  if  any 
resource  agency,  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency.  Indian 
Tnbe,  or  person  must  file  a  request  for  a 
study  with  the  Commission  not  later 


than  60  days  from  the  issuance  date  of 
this  notice  and  serve  a  copy  of  the 
request  on  the  application. 

ij.ii.^  n  CI.B'fSell. 

Secretary. 

[FR  Doc  92^8631  Fijpd  4-14-92;  8:45  am) 

BU^^JHC,  C,OM   •"'  ■  *i  ,« 


[P- 108^-1-002) 

Application  Filed  With  the 
Commission;  Michael  P  O  Bner-  and 
Rot>ert  A.  Davis,  lit 
February  28.  1992 

Take  notice  that  the  following  hydro- 
electric application  has  been  filed  with 
the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  application:  Minor  Lecense. 

b.  Project  No.:  10873-002. 

c.  Date  filed:  January  7. 1992. 

d.  Applicant:  Michael  P.  OBrien  and 
Robert  A.  Davis.  Ill 

e.  Name  of  project:  Cullasaja  River 
Project. 

f.  Location:  On  the  Cullasaja  River. 
Macon  County,  North  Carolina. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a}-825(r). 

h.  Applicant  contact:  Robert  A.  Davis. 
III.  390  Timber  Laurel  Lane. 
Lawrenceville.  GA  30243.  (404)  995-0891. 

i.  FERC  contact:  Mary  Golato  (202) 
219-2804 

j.  Comment  date:  60  days  from  the 
issuance  date  of  this  notice. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  the 
following  facilities:  (1)  An  existing  dam 
208  feet  long  and  23  feet  high;  (2)  an 
existing  dam  208  feet  surface  area  of  67 
acres  at  a  spillway  crest  elevation  of 
3.606  feet  mean  sea  levgl  and  a  gross 
storage  capacity  of  462  acre-feet;  (3)  a 
new  penstock  36  inches  in  diameter  (4) 
an  existing  powerhouse  containing  a 
new  turbine-generator  unit  with  a 
proposed  capacity  of  900  kilowatts;  (5)  a 
150-foot-long.  2.3-kilovolt  transmission 
line;  and  (6)  appurtenant  facilities.  The 
applicant  estimates  that  the  cost  of  the 
project  is  $457,000.  The  average  annual 
generation  will  be  approximately  3,100. 
000  kilowatthours. 

1.  Pursuant  to  §  4.32(b)(7)  of  18  CFR  of 
the  Commission's  regulations,  if  any 
resource  agency,  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
Tribe,  or  person  must  file  a  request  for  a 
study  with  the  Commission  not  later 
than  60  days  from  the  issuance  date  of 
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'his  notice  and  serve  a  copoy  of  the 

request  on  th€  applicant. 
Lois  D  Cashpli. 

(FP  Doc  92-8643  Filed  4-14-92;  8:45  ami 

BIUJ»K!  COOe  t717-0-l-41 


iPTOjCCt  No«.  2187-002,  et  al.J 

Hydroelectric  Application's  (PuDiic 
Service  Co.  of  Colorado,  et  ai); 
Applkiattons 

Ta^e  nutice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  application:  Subsequent 
license. 

b.  Project  No.:  2187-002. 

c.  Dote  filed:  December  30, 1991. 

d.  Applicant  Public  Service  Company 
of  Colorado. 

e.  Name  of  project  Georgetown 
H>droelectric. 

/.  Location:  On  South  Clear  Creek  in 
Clear  Creek  County.  Colorado,  partially 
within  Arapaho  National  Forest  and  on 
U.S.  lands  administered  by  the  Bureau 
of  Land  ManagemenL 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  use  791(a>-825(r) 

A.  Applicant  contact  Mr.  Timothy  J. 
Fianagan,  Kelly,  Stansfield  &  0'Dom\ell, 
!225-17th  Street.  Suite  2500.  Denver,  CO 
8/202-5533.  (303)  825-3534. 

FER  C  contact  James  Hunter  at  (202) 
:  19- 2839 

/.  Deadline  date:  June  12. 1992. 

k.  Status  of  environmental  analysis: 
Ths  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  El. 

/.  Description  of  project  The  project 
as  proposed  for  licensing  consists  of:  (1) 
T^.e  19-foot-h;gh.  150-foot-long  Clear 
Lake  Dam  impounding  the  26-acre  Qear 
Ldke  Reservoir,  (2)  a  1.3-mile-long  reach 

f  South  Clear  Creek;  (3)  the  26-foot- 
'  i'^  115-foot-Iong  Georgetown  Forebay 
DaT'.  impounding  the  3-acre  Forebay 
Reservoir.  (4)  a  28  to  34-inch-diameter, 
5.410-foot-long  steel  penstock;  (5)  a 
powerhouse  containing  two  720-kW 
generating  units;  and  (6)  a  substation 
connecting  directly  to  the  applicant's 
distribution  system.  The  average  aimual 
generation  is  5.91  GWh.  The  applicant  is 
not  proposing  any  changes  to  the 
existing  project  works.  Subsequent 
licenses  are  defined  in  IB  CFR  16.2(e). 

m.  Purpose  of  project  Power 
generateid  at  the  project  is  delivered  to 
customers  within  the  applicant's  service 
area. 

n.  This  notice  also  consists  of  ihe 
following  standard  paragraphs:  Bl  and 
El. 


2.  a.  Type  of  application:  New  Major 
License. 

b.  Project  no.:  2533-006 

c.  Date  filed:  December  26. 1991. 

d.  Applicant  Potlatch  Corporation. 

e.  Name  of  project  Brainerd 
Hydroelectric  Project. 

/.  Location:  On  the  Mississippi  River 
in  the  city  of  Brainerd  in  Crow  Wing 
County,  Minnesota. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  S  791{a)-a25{r). 

h.  Applicant  contact  Mr.  Glenn  R. 
Koepp.  Mead  &  Hunt.  Inc..  6501  Watts 
Road.  Suite  101,  Madison.  Wisconsin 
53719,  (608)  273-6380. 

;.  FERC  contact  Mr.  Michael 
Strzelecki.  (202)  21^2827. 

/.  Comment  date:  June  12. 1992. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — 
see  attached  paragraph  E. 

/.  Description  of  project-  The  run-of- 
river  project  consists  of.  (1)  A  25-foot- 
high  L-shaped-dam;  (2)  a  2,500-acre 
impoundment;  (3)  a  powerhouse 
containing  five  generating  units  with  a 
total  installed  capacity  of  3.342  kW;  (4)  a 
three  500-kVA.  Z400/4«0-volt  step-down 
transformers;  and  (5)  appurtenant 
facilities. 

the  applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  estimates  the 
average  annual  generation  from  this 
project  to  be  18.291  MWh. 

m.  Purpose  of  project  All  project 
energy  generated  would  be  utilbeed  by 
the  Applicant. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
E. 

0.  Available  locations  of  application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Franch,  located  at 
941  North  Capitol  Street.  NE..  room  3104, 
Washington.  DC  20428,  or  by  calling 
(202)  20fr-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
Potlatch  Corporation,  located  at  207 
Avenue  C.  Cloquet,  Minnesota  55720.  or 
by  calling  Mr.  Charles  Pottenger  at  (218) 
879-1055. 

3  a.  Type  of  application:  Subsequent 
License. 

b.  Project  no.:  2275-001. 

c.  Date  filed:  December  30. 1991. 

d.  Applicant  Public  Service  Company 
of  Colorado. 

e.  Name  of  project  Saiida 
Hydroelectric. 

/.  Location:  On  the  South  Fork 
Arkansas  River  in  Chaffee  County. 
Colorado,  partially  within  San  Isabel 
National  Fewest. 


g.  Filed  pursuant  to:  Federal  Power 

,^ctl6USC§5  791(a)-825(r), 

t.  .Applicant  contact  Mr.  Timothy  1- 
Flanagan.  Kelly,  Stansfield  &  O'Donnell, 
122c>-17th  Street,  Suite  2500  Denver,  CO. 
80202-5533  (303)  825-3534 

;.  FERC  cor.tcct  James  Hunter  at  (202) 
219-2839, 
/'.  Decdhne  date:  May  27,  1992. 
k.  Status  of  environmental  analysis: 
This  application  is  net  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  El. 

/.  Description  of  project:  The  project 
consists  of  two  developments,  Saiida 
No.  1,  consisting  of:  (Ij  a  10-foot-high. 
50-foot-long  dam  impounding  the  3-acre- 
foot  Garfield  Reservoir  (2)  a  26  to  24- 
inch-diameier,  4,806-foot-long  gravity 
pipeline;  (3)  a  29-foot-high,  200-foot-long 
dam  impounding  the  13-acre-foot  Fooses 
Reservoir  (4)  a  30  to  26-inch-diameter, 
8.080- foot -long  penstock;  and  (5] 
Powerhouse  So  1  containing  a  "50-kW 
generating  unit;  and  Saiida  No.  2, 
consisting  of:  (1)  a  16-foot-high  dam 
impounding  the  lO-acre-foot  Forebay 
No,  2;  (2)  a  34  to  26-inch-diameter. 
11, 668- foot-long  penstock:  and  (3) 
Powerhouse  No.  2  containing  a  560-kW 
generating  unit.  The  project  also 
includes  a  25-kV,  2-mile-long 
transmission  line  and  appurtenant 
facilities.  The  average  annual  generation 
is  7  67  GWh.  The  applicant  is  not 
proposing  any  changes  to  the  existing 
project  works. 

m.  Purpose  of  project  Power 
generated  at  the  project  is  delivered  to 
customers  within  the  applicant's  service 
area. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
F.l, 

4  a.  Type  of  application:  New  Major 
License. 

b.  Protect  nos.:  2357-003. 

r.  Date  filed:  October  21,  1991. 

d.  .Applicant:  Wisconsin  Electric 
Power  Company. 

e.  Name  of  project  White  Rapids 
Project. 

f  Location:  On  the  Menominee  River 
in  Menominee  County,  Michigan  and 
Marinette  County.  Wisconsin, 

g.  Filed purufant  to:  Federal  Power 
Act,  16US,C.  791(a)-825fr), 

h.  Applicant  contact:  Mr,  Richard  G. 
Fuller.  Wisconsin  Electric  Power 
Company,  1401  South  Carpenter 
Avenue, 'iron  Mountain,  MI  49802,  (906) 
779-2484 

/.  FERC  contact:  Robert  Be!!  (dt]  (202) 
219-2806. 

/.  Comment  date:  May  13,  1992, 

A.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 


environmental  analysis  at  this  time— see 
attached  standard  paragraph  El. 

/.  Description  of  project:  The  project 
as  licensed  consists  of  the  following: 
The  existing  project  consists  of.  (1)  A 
240  foot  long  earth  dike,  located  at  the 
left  end  cf  the  dam  when  facing 
downstream,  with  a  crest  elevation  of 
"22.8  feet  NGVD  and  a  manimum  crest 
width  of  16  feet,  constructed  of  clay  and 
gravel  fill  with  a  concrete  core 
approximately  75  feet  lung;  (2)  a  480  foot 
long  earth  dike,  located  at  the  right  end 
of  the  dam  when  facing  downstream 
with  a  crest  12  feet  wide  and  a- 
elevation  of  723.4  feet  NGVD, 
constructed  of  clay  and  gravel  fill  with  a 
sheet  pile  cutoff  wall  driven  to  bedrock, 
a  tile  drainage  system,  and  a  concrete 
corewall:  (3)  a  reservoir  with  a  surface 
area  of  435  acres  and  a  total  volume  of 
5,155  acre-feet  at  the  norma!  maximum 
elevation  of  716,5  feet  NGVD;  [4)  a 
reinforced  concrete  spillway  on  bedrock 
with  a  crest  elevation  of  701.4  feet 
NGVD  containing  (a)  Nine  15,5  foot  high 
by  24  foot  wide  Tainter  gates,  operated 
by  two  mobile  electric  hoists,  (b)  a  6  foot 
wide  fish  sluice,  located  on  the  right  end 
of  the  spillway,  non  operational  since 
1949.  and  (c)  a  stilling  pool  and  flexible 
apron  located  downstream,  from  the 
spillway:  (5)  a  powerhouse  with  a 
reinforced  concrete  substructure  on 
bedrock,  133  feet  long  by  72  feet  wide, 
and  a  steel  frame  brick  superstructure, 
36  feet  high,  containing  (a)  35-ton  crane, 
running  overhead  on  rails,  (b)  a 
restroom  with  holding  tank  for  waste 
water  [c)  three  S.  Morgan  Smith, 
vertical-shaft.  Francis  type  turbines 
rated  at  4.385  hp  a.nd  3  100  hp  and  (d) 
three  General  Electric  2,300  V  three 
phase.  60  cycle  generators  rated  at  3,000 
kVV,  3,000  kW  and  2.000  kW;  (6)  a 
t.'d.nsmission  system  containing  (a)  One 
3  phase,  10,500  kVA,  60  cycle,  oil  filled 
transformer  {bj  switch  gears,  along  with 
associated  metering  and  protection 
equipm.ent  (c)  a  0.28  mile,  138  kV, 
transmission  line  consisting  of  one  3 
phase  circuit  of  4/0  ACSR  conductors. 
No  changes  are  being  proposed  for  this 
new  license.  The  applicant  estimates  the 
average  annua!  generation  for  this 
project  would  be  41,461  MWH.  The  dam 
and  existing  project  facilities  are  owned 
by  the  applicant. 

ni.  Purpose  of  project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
El. 

o.  Available  location  of  application:  A 
copy  of  the  application,  as  amended  and 
supplemented,  is  available  for 
inspection  and  reproduction  at  the 
C()rr.miss;on'8  Public  Reference  and 
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Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE    room  3104. 
Washington,  DC  20426.  or  bv  calling 
(202)  208-1371,  A  copy  is  al.so  available 
for  inspection  and  reproduction  at 
Wisconsin  Electric  Power  Company 
1401  South  Carpenter  Avenue  Iron 
Mountain,  Ml  49802  (9061  ~~fi-:4ft4. 

5  a.  Type  of  application:  New  Major 
License. 

b.  Project  no.:  2362-002, 

c.  Date  filed:  December  30.  1991. 

d.  Applicant:  Blandin  Paper  Company. 

e.  Name  of  project:  Blandin 
Hydroelectric  Project. 

•^  Location:  On  the  Mississippi  River 
in  the  city  of  Grand  Rapids  in  Itasca 
County.  Minnesota.. 

g.  Filed purusant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  contact:  Mr.  Joseph 
Maher,  Manager  of  Engineering,  Blandin 
Paper  Company,  115  First  Street  SW., 
Grand  Rapids,  Minnesota  55744,  (218) 
327-6398. 

/.  FERC  contact:  Mr.  Michael 
Strzelecki.  (202)  219-2827. 
y.  Comment  date:  June  1, 1992. 
k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  thii  time — see 
attached  standard  paragraph  E. 

/.  Description  of  project:  The  run-of- 
river  project  as  licensed  consists  of;  (1) 
A  25-foot-high  dam  on  the  Mississippi 
River;  (2)  a  465-acre  impoundment:  (3)  a 
powerhouse  containing  two  generating 
units  having  a  total  installed  capacity  of 
2.1  MW;  (4)  a  short  transmission  line 
extending  from  the  powerhouse  to  the 
Blandin  mill:  and  (5)  appurtenant 
facihties. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Apphcant  estimates  the 
average  annual  generation  from  this 
project  to  be  10,565  MWh. 

m.  Purpose  of  project:  All  project 
energy  generated  would  be  utiUzed  by 
the  Applicant.. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
E. 

o.  Available  locations  of  application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commissions  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE.,  room  3104. 
Washinaton,  DC  20426.  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
Blandin  Paper  Company  referenced 
above. 

6  a.  Type  of  application:  Minor 
License. 
b.  Project  no.:  1089.S~000. 


c.  Date  filed:  Septemi  in  r  l  ( i  l  <«l , 

d.  Applicant:  Michianw  1  h  dro-electric 
Power  Corporation. 

e.  Name  of  project:  Mishawaka 
Project. 

/.  Location:  On  the  St.  Joseph  River, 
the  City  of  Mishawaka.  St.  Joseph 
County.  Indiana. 

g.  File  pursuant  to:  Federal  Power  Act 
16  U.S.C.  791  (a)-825(r). 

h.  Applicant  contact:  John  E.  Fisher. 
P.E..  Partner.  Lawson-Fisher  Associates. 
525  West  Washington  Street,  South 
Bend,  IN  46601.  (219)  234-3167. 

/.  FERC  contact:  Mary  Golato  (202) 
219-2804. 
/  Deadline  date:  May  29, 1992. 
A.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 

/.  Description  of  project:  The  project 
structures  to  be  licensed  consist  of:  (1) 
An  existing  timber  crib  grouted  rock 
gravity  dam  about  327  feet  long  and  10 
feet  high;  (2)  a  proposed  concrete  and 
brick  powerhouse  at  the  north 
embankment,  about  80  feet  long  and  60 
feet  wide,  equipped  with  two  vertical, 
adjustable  blade  turbines  with  a  total 
capacity  of  1,480  kilowatts;  (3)  a 
proposed  forebay  channel  for  the 
powerhouse,  about  180  feet  long  and  60 
feet  wide,  and  a  tailrace  channel  of 
about  40  feet  long  and  50  feet  wide;  (4)  a 
reservoir  with  a  surface  area  of  115 
acres  at  the  normal  surface  elevation 
694  feet  mean  sea  level;  (5)  a  proposed 
fish  ladder  and  bypass  facilities;  and  (6) 
appurtenant  facilities. 

m.  Purpose  of  project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AZ  Bl 
andE. 

o.  Available  locations  of  application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE.,  room  3104. 
Washington,  DC  20426.  or  by  calling 
(202)  219-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  Mr. 
John  E.  Fisher,  Lawson  Fisher 
Associates,  525  West  Washington 
Street.  South  Bend,  Indiana  46601,  (219) 
234-3167. 

a.  Type  of  application:  Preliminary 
PermiL 

b.  Project  no.:  11038-000. 

c.  Date  filed:  November  1, 1990. 

d.  Applicant:  County  of  Arapahoe  and 
Town  of  Parker.  Colorado. 

e.  Name  of  project-  Upper  Gunnison 
Basin  Project 


laofri 
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f.  Location.  Partially  within  'iie 
Gunniaon  National  Forest  San  Isabel 
National  Forest,  and  the  Pilie  National 
Forest  on  the  Taylor  River,  the  Slate 
River,  the  East  River.  Lottis  Creek, 
Willow  Creek.  Copper  Creek.  Dead  Man 
C-ich  West  Brush  Creek.  Cement 
C'ef'K,  Texas  Creek.  East  Brush  Creek, 
and  Vdddle  Brush  Creek  in  Gunnison, 
Chaffee.  a;TJ  Park  Counties.  Colorado. 
Sixth  Meridian  in  T12S.  R76W;  T12S. 
R-7W.  T13S.  RrrW:  T13S,  R82W;  T13S, 
R84VV;  T13S,  R85W.  T13S.  R86W;  T14S, 
R78W;  T14S.  R-9W  T14S.  R80W;  T14S. 
R82W;  T14S.  R83 W.  T14S.  Ra4W:  T15S, 
R80W;  T15S.  R81 W;  T15S.  R82W;  T15S. 
RS4W  T15S.  R8.5W  and  T15S.  R86W. 
New  Mexico  Meniiian  in  T49\,  P4E: 
T50N.  RlE;  T50N.  R4E.,  T50N.  R5F.  T5<3.N. 
RlW.  T31N,  RIE,  T51N,  R4F1  and  T51N, 
RUV 

g.  Fiied p'jrsuar:  to.  Feder^ii  Power 
Act  leU.SC.  -91iai-825irj. 

A.  Applicant  contact: 
Ms.  Jeannie  Jolly  Chairman.  Board  of 

County  Com.T,;ssioners.  Arapahoe 

County  Buildins.  5334  South  Prince 

Street  Littleton.  Colorado  80166.  (303) 

795-4563 
Mr.  Frank  P  laea^r,  P-ubiic  Works 

Director.  Town  of  Parker,  P  0-  Bex 

667,  Parker,  Coiorado  80134,  (303)  795- 

4563. 

;,  FERC  Cortact  Vlr  Michael 
Strreieck:,  ;202;  2-19-282:'. 

;.  Comment  date:  May  27. 1992. 

k.  Description  of  project  The 
proposed  power  and  water  supply 
prciect  would  utihze  the  existing  Btireaa 
of  Rec.sn-.at.cn  9  Taylor  ParK  Reservoir 
as  a  lower  reser^'oi;  for  two  pumped 
storage  developments  and  would  consist 
of  two  power  genera 'ing  developments 
and  three  wa'er  ccrveyance 
developments.  The  Taylor  Park 
Reser.oir  is  also  par*  of  the  proposed 
Rocky  Point  P-umped  Storage  Project  No. 
7802  whose  license  application  is 
presently  being  processed  by  the 
Commission, 

The  first  pumped  storage  development 
would  consist  of:  (1)  A  450-foot-hl^ 
dam  creating  a  4, 340- a  ere  upper 
reservoir  on  Lotris  C.'eek  at  die  bead  of 
Union  Canyon:  [2)  an  8.00O-foot-!ong.  11- 
foot-diameter  power  tunnel  connecting 
the  upper  reservnor  with  a  powerhouse; 
(3)  the  powerhou^^e  with  a  total  installed 
capacity  of  60  MW,  (4)  a  2.000-foot- long. 
11-foot-diameter  tailrace  returning  water 
to  the  lower  reservoir  (5)  a  25-mile-long 
transmission  line  of  undetermined 
location;  and  (6)  appurtenant  facilities. 

The  second  pumped  storage 
development  would  consist  of:  (1)  A  194- 
foot-high  dam  creating  a  980-acre  upper 
reservoir  on  the  Taylor  River,  (2}  a  4.000- 


toct 


long  power  tunnel  connecting  the 


upper  reservoir  with  a  powerhouse;  (3) 
the  powerhouse  with  an  ucdetermmed 
generating  capacity;  (4)  a  tailrace 
returning  water  to  the  lower  reserv  oir 
(5)  a  short  transmission  line 
interconnecting  with  the  proposed 
transmission  line  of  the  first 
development;  and  (6)  appurtenant 
facilities. 

The  first  proposed  water  conveyance 
development  would  consist  of:  (1)  A 
series  of  short  diversion  structures  on 
the  following  creeks:  East  River.  Cooper 
Creek.  West  Brush  Creek,  Middle  Brush 
Creek.  East  Brush  Creek.  Cement  Creek. 
Deadman  Gulch.  Spring  Creek.  Taylor 
River.  Texas  Creek,  and  Willow  Creek; 
and  (2)  a  36-mile-long  system  of  pipes 
collecting  the  water  from  these 
diversions  and  conveying  it  to  the 
proposed  upper  reservoir  of  the  first 
development. 

The  second  proposed  water 
conveyance  development  would  consist 
of:  (1)  An  intake  on  Willow  Creek;  and 
(2)  an  11,400-foot-long,  8-foot-diameter 
tunnel  conveying  water  to  the  proposed 
upper  reservoir  of  the  first  development. 

The  third  proposed  water  conveyance 
development  would  consist  of  a  42-mile- 
long  aqueduct  conveying  water  from  the 
proposed  power  tunive!  of  the  first 
development  to  the  existing  Denver 
Water  Developinent's  Antero  Reservoir 
for  water  supply  purposes. 

No  new  roads  will  be  needed  to 
conduct  the  studies.  The  approximate 
cost  of  the  studies  wo«Id  be  $4,700  OOO. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  Aia  B.  C,  and  02. 

8  a.  Type  of  application:Aineaded 
Application  for  Preliminary  Permit 

b.  Project  no.  11 092-000. 

c.  Date  filed:¥ebr\iaTy  21, 1991; 
Amended  March  12, 1992. 

d.  Applicant  Sacramento  Municipal 
Utility  District  (SMUD)  &  El  Dorado 
County  Water  Agency  (EL  Dorado). 

e.  Name  of  project  Upper  American 
River  Project  Expansion 

/  Location:  Partially  within  El  Dorado 
National  Forest,  on  South  Fork 
American  River,  Silver  Fork  American 
River,  and  Silver  Creek,  a  tributary  of 
the  South  Fork  American  River,  in  El 
Dorado  County.  California.  Sections  33 
&  34.  T12N,  R14E;  Sections  1,  2,  3, 10  & 
11,  TllN,  R14E;  Sections  3,  4. 17,  21.  2Z 
&  24-28,  TIO  &  UN.  R16E;  Section  9.  10, 
15—18,  22-24,  TllN.  R15&16E.  Sections 
19  &  30.  TllN,  R12R 

g.  Filed  pursuant  to:  Federal  Power 
Actl6USC791(a}-825(r). 

h.  Applicant  contact  Mr.  S.  David 
Freeman.  Sacramento  Municipal 
District.  6201  S  Street  P.O.  Box  15830, 
Sacramento,  CA  95819,  (916)  452-3211. 


;.  FERC  contact  Mr.  SurenderM. 
Yepuri.  P,E.,  (202)  219-2847. 
/  Comment  date:  May  6,  1992. 
k.  Description  of  project:  The 
proposed  multipurpose  project, 
consisting  of  the  four  inter  related 
co.T.ponents,  would  collectively  enhance 
S.MLTD's  licensed  Upper  American  River 
Project  No.  2101 — expand  the  water 
supply,  operational  flexibility,  power 
regulation  capabilities,  and  load 
following  capabilities. 

(i)  Jones  Fork  Hydroelectric  Power 
Plant— This  component  of  the  proposed 
project  would  use  applicant's  existing 
Union  Valley  dam  and  reservoir  and  Ice 
House  dam  and  reservoir  and  would 
include;  (1)  a  10,000-foot-long  water 
conductor  system;  (2)  a  powerhouse 
containing  one  turbine/generator  unit 
with  a  rated  capacity  of  35  MW;  and  (3) 
appurtenant  structures. 

(ti)  Lower  Ice  House  Reservoir 
Addition — This  component  of  the 
proposed  project  would  include.  (1)  a 
136-foot-high  concrete- f a crd  rockfill 
main  dam  at  elevation  5,328  feet  msi,  (2) 
a  30,000  acre-foot  reservoir  at  elevation 
5.320  feet  mal;  and  (5)  appurtenant 
structures. 

(iii)  South  Fork  Diversion — This 
component  of  the  proposed  project. 
diverting  water  from  the  South  Fork  of 
American  River  and  its  tributaries  and 
conveying  it  into  the  Ice  House 
Reservoir  would  include;  (1)  A  diversion 
dam  (Fomi  Diversion)  on  South  Fork 
American  River  at  elevation  5.490  feet 
msl;  (2)  a  12-foot-diameter,  8.5-miIe-long 
South  Fork  Tunnel  conveying  water 
from  the  Fomi  Diversion  to  the  existing 
Ice  House  Reservoir  (3)  Fomi  Creek 
Diversion  structures  and  connections 
conveying  water  into  the  South  Fork 
Tunnel;  and  (4)  appurtenant  structures. 

(iv)  Iowa  Hill  Pumped  Storage 
Facility — This  component  of  the 
proposed  project  would  use  the  existing 
Slab  Creek  reservoir  and  would  include: 

(1)  An  earthfill  ring  dike  at  elevation 
3.077  feet  msl,  with  a  spillway  section; 

(2)  a  4.200-foot-long  water  conductor 
system;  (3)  an  underground  powerhouse 
containing  two  generator/motor  units 
with  a  total  rated  capacity  of  250  MW: 
(4)  a  7.000- foot-long,  230-kV 
transmiission  line  connecting  to  the 
applicant's  existing  line  and  the  Iowa 
Canyon  Switchyard:  and  (5)  appurtenant 
structures. 

The  applicant  estimates  (1)  An 
increase  of  448  GWh  in  the  average 
annual  generation  from  the  Jones  Fork 
Hydroelectric  Power  Plant  the  South 
Fork  Diversion,  and  the  Iowa  iiill 
Pumped  Storage  Facility  and  (2)  the  cost 
of  the  work  to  be  performed  under  the 
permit  to  be  $5,000,000. 
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/.  This  notice  also  consisls  of  the 
following  standard paro'^raphs:  A8,  AlO, 
B,  CandD2. 
m.  Refiling  of  comments  or  motions  to 

intervene  in  this  docket  is  not  necessary. 
This  notice  supplements  the  notice 
issued  January  2, 1992,  for  SMUD's 
Project  No.  11092  m  light  of  (1)  The  joint 
Amended  Application  filed  on  March  12. 
1992,  adding  El  Dorado  as  co-applicant 
for  Project  Xo.  11092;  and  (2)  EI 
Dorado's  motion  to  withdraw  its 
competing  October  3.  1991.  application 
for  a  prfliminar\-  permit  for  Project  No. 
1101". 

9  0.  Type  of  application:  Minor 
License. 
h.  Projcrt  no.:  11219-000. 

c.  Date  filed:  December  30.  1991. 

d.  Applicant:  Mayo  Hydro. 

e.  Name  cf  project:  Mayo  Dam  W-^  dm 
Project. 

/.  Location.  On  the  Mayo  Ri\er,  near 
Mayodan,  Rockingham  County.  North 
Carolina. 

g.  Hied  pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— e25(r). 

h.  Applicant  contact:  Mr,  Charles  C. 
Wood,  Jr.,  Mayo  Hydro.  1240 
Spnngwood  Church  Road,  Gibsonvitle, 
NC  27249,  (919)  449-5054. 

/.  FERC  contact:  Mary  Golato  (202) 
21f^2804. 

/.  Dfodhne  date:  May  29,  1992. 

k.  Status  of  envsronmento!  analysis: 
This  application  is  not  ready  for  an 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 

1 .  Description  of  Project:  The 
proposed  project  would  consist  of;  (1) 
An  existing  concrete,  stone  masonry 
dam  590.5  feet  long  and  13.5  feet  high,  (2) 
an  existing  reservoir  wnth  a  surface  aren 
of  about  11  acres,  a  norma!  water 
surface  elevation  of  586.4  feet  mcdo  sea 
level,  and  storage  capacity  of  85  acre- 
feet;  (3)  an  existing  24.5-foot-long 
abutment  section;  [A]  an  existing  power 
canal  about  1,000  feet  long,  30  to  40  feet 
wide;  (5)  an  existing  lO-foot-diame'er 
penstock  approximately  85  feet  long;  (6) 
two  proposed  powerhouses  containing  a 
total  of  three  Francis  turbine-generator 
units  with  a  total  installed  capacity  of 
1,104  kilowatts;  (7)  two  tailraces,  one 
approximately  50  feet  long  by  30  feet 
wide  and  the  other  approximately  85 
feet  long  by  40  feet  wide;  (8)  a  proposed 
100-foot-long.  12.4-kilovolt  transmission 
line;  and  (9)  appurtenant  facilities.  The 
average  annual  generation  would  be 
3,840.000  kilcwatthours.  The  dam  is 
owned  by  the  applicant. 

m.  Purpose  of  project  Power 
generated  would  be  sold  to  a  local 
utility. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  Bl, 
andE 


o.  Avaiable  location  of  appiication:  A 
copy  cf  the  application,  as  amended  and 
supplemented,  is  a\ailable  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  iit 
941  North  Capitol  Street.  NE.,  room  :MM. 
Washington,  DC  20426,  or  ly  cailing 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  of  Mr.  Charles  C.  Wood,  Ir 
1240  Spnngwood  Church  Road. 
Gibsonville,  NC  27429.  and  at  the 
Mayodan  Library.  101  North  lOlh 
Avenue,  Mayodan,  NC  27027,  (919)  548- 
6951. 

10  a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  no.:  1 1225-000 

c.  Date  filed:  January  1,3.  1992. 

d.  Applicant:  Hammond  Hydroelectric 
Company. 

e.  Name  of  project:  Challis  Creek 
Hydro  Site  No.  2  Project. 

/.  Location:  On  Challis  and  Mill 
Creeks  in  Custer  County.  Idaho,  near  the 
town  of  Challis.  T.14N.,  Rl8F>..  sections 
2, 11,  and  12  Boise  Meridian. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  section  30  16  L'.S.C.  791(a)-825(r). 

h.  Applicant  cuntjct:  Jack  S. 
Hammond.  P.E.,  P  O.  Box  460,  Troy,  ID 
83871-0460,  (208)  835-6443. 

/.  FERC  contact.  Ms.  Deborah  Frazier- 
Stutely  (202)  219-2842. 

/  Comment  date:  June  1.  1992. 

A.  Description  of  pro/eel:  The 
proposed  project  would  consist  of  (1)  A 
diversion  dam  on  Challis  Creek  at 
elevation  5.390  feet;  (2)  a  42-inch- 
diameter,  11,000-foot-long  steel  pipe;  (3) 
a  diversion  dam  on  Mill  Creek  at 
elevation  5,390  feet,  (4)  a  24-inch- 
diameter,  6,000-foot-long  steel  pipe:  (5)  a 
51-inch-diameter,  100-foot-long  penstock 
directing  flows  from  the  two  diversions 
to;  (6)  a  powerhouse  containing  one 
generating  unit  with  an  installed 
capacity  of  900  kW,  producing  an 
estimated  annual  energy  output  of  4.5 
million  kWh;  (7)  a  60-inch-diameter,  200- 
foot-long  tailrace  discharging  project 
flows  at  the  junction  of  Challis  and  Mill 
Creeks:  and  (8)  a  1-mile-long 
transmission  line  tying  into  an  existing 
line. 

The  applicant  estimates  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  would  be  $20,000.  No 
new  roads  will  be  needed  for  the 
purpose  of  conducting  these  studies. 

/.  Purpose  of  project  Project  power 
would  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9.  AlO.  B,  C,  02. 

11  a.  Type  of  application:  Preliminary 
Permit. 


b.  Project  no.:  11240-000. 

c.  Date  filed:  January  21. 1992. 

d.  Applicant  Swanton  Village, 
Vermont. 

e.  Name  of  project  West  Rutland 
Pumped  Storage. 

/.  Location:  Near  the  Castleton  River 
in  the  Town  of  West  Rutland.  Rutland 
County,  Vermont. 

g.  Filed  pursuant  to:  Federal  Power 
ActU5.C.  7?l(a)-625(r). 

h.  Applicant  contact  Mr.  George  H. 
Lague,  120  First  Street,  Swanton, 
Vermont  05481  (802)  868-3397. 

/.  FERC  contact  Charles  T.  Raabe 
(202)  219-2811. 

/  Comment  date:  May  13, 1992. 

A.  Competing  Application:  Project  No. 
11241-000. 

Date  filed:  {anuary  21. 1992. 

Due  date:  April  30, 1992. 

/  Description  of  Project  Applicant 
proposes  to  study  two  closed-loop 
alternatives.  Alternative  1  would  consist 
of:  (1)  An  upper  reservoir  having  1,240 
acre-foot  useable  storate  capacity  of 
wafer  surface  elevation  1400  feet  msl;  (2) 
a  13-foot-diameter,  1,1 70- foot-deep 
vertical  shaft;  (3)  a  15-foot-diameter, 
6,500-foot-long  tunnel;  (4)  an 
underground  powerhouse  containing 
two  turbine/pump  units  each  rated  at 
80-MW  at  a  1.210-foot-maximum  head; 
(5)  existing  quarries  utilized  as  a  lower 
reservoir  having  water  surface  elevation 
500  feet  msl;  (6)  a  13.8/ll5-kV 
switchyard;  (7)  a  1.8-mile- long.  115-kV 
transmission  line;  and  (8)  appurtenant 
facilities.  Alternative  2  would  consist  of: 
(1)  an  upper  reservoir  having  1.500  acre- 
foot  useable  storage  capacity  at  water 
surface  elevation  1460  feel  msl;  (2)  a  13- 
foot-diameter,  200-foot-deep  vertical 
shaft;  (3)  a  13-foot-diameter,  8.700-foot- 
long  tunnel;  (4)  an  underground 
powerhouse  containing  two  turbine/ 
pump  units  each  rated  at  100-MW  at  a 
1,270-foot-maximum  head;  (5)  existing 
quarries  utilized  as  a  lower  reservoir 
having  water  surface  elevation  500  feet 
msl;  (6)  a  13.8/115-kV  switchyard;  (7)  a 
1.8-miIe-long,  115-kV  transmission  line; 
and  (8)  appurtenant  facilities. 

The  project  would  be  interconnected 
to  the  existing  West  Rutland  Substation. 
Applicant  estimated  that  the  cost  of  the 
studies  under  the  permit  would  be 
$350,000.  Project  energy  would  be  sold 
to/purchased  from  one  or  more  electric 
utilities.  The  existing  quarries  are 
owned  by  Gawet  Marble  &  Granite,  Inc. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  AlO, 
B,  C  and  D2. 

12  a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  no.:  11243-000. 

c.  Date  filed:  January  23, 1992. 
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d.  Applicant:  Whitewater  Engineering 
Corporation. 

e.  Name  of  project:  Power  Creek 
Hydroelectric  Project. 

/.  Location:  Partially  within  the' 
Chugach  National  Forest  on  Power 
Creek  near  the  city  of  Cordova  in 
Alaska.  Sections  4.  5,  6.  7.  8,  and  9  in 
T15S,  R2W;  sections  12, 13,  23.  24,  26. 
and  27  in  T15S.  R3W. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

/).  Applicant  contact:  Thorn  A.  Fischer. 
President.  Whitewater  Engineering 
Corporation,  1050  Larrabee  Avenue, 
suite  104-707.  Bellingham,  WA  98225. 
(206)  733-3008. 

/.  FERC  contact:  Mr.  Michael 
Strzelecki.  (202)  219-2827. 

/.  Comment  date:  May  27. 1992. 

k.  Description  of  project:  The 
proposed  project  would  consist  of:  (1)  A 
20-foot-high  diversion  structure  on 
Power  Creek;  (2)  an  8,000-foot-long.  96- 
inch-diameter  penstock;  (3)  a 
powerhouse  with  a  total  installed 
capacity  of  5.0  MW;  (4)  a  tailrace 
returning  the  water  to  Power  Creek;  (5)  a 
7-mile-long  transmission  line 
interconnecting  with  an  existing 
transmission  line  at  the  Eyak 
Substation;  and  (7)  appurtenant 
facilities. 

No  new  roads  will  be  needed  to 
conduct  the  studies.  The  approximate 
cost  of  the  studies  would  be  $217,000. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO,  B.  C.  and  D2. 

13  a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  /7O..-11244-000. 

c.  Date  filed:  January  29, 1992. 

d.  Applicant:  Whitewater  Engineering 
Corporation. 

e.  Name  of  Project:  Silver  Lake 
Hydroelectric  Project. 

/.  Location:  Partially  within  the 
Chugach  National  Forest  on  Silver  Lake 
and  the  Duck  River  near  the  city  of 
Valdez  in  Alaska.  Sections  1.  2. 11.  and 
12  in  TllS.  R8W;  section  36  in  TlOS. 
R8W;  sections  3.  4.  5.  6,  7.  8.  9, 10. 11. 14. 
and  15  in  TllS.  R7W;  and  sections  31, 
32.  33  in  TlOS,  R7W. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  contact:  Thorn  A.  Fischer. 
President  Whitewater  Engineering 
Corporation.  1050  Larrabee  Avenue, 
suite  104-707,  Bellingham,  WA  98225, 
(206)  733-3009. 

/.  FERC  contact:  Mr.  Michael 
Strzelecki.  (202)  219-2827. 

/.  Comment  date:  May  27. 1992. 

A.  Description  of  project:  The 
proposed  project  would  consist  of:  (1)  A 
100-foot-high  dam  at  the  mouth  of  the 
U.S.  Forest  Service's  existing  Silver  Lake 


raising  the  existing  water  elevation  by 
90  feet  and  creating  a  1.670-acre 
impoundment;  (2)  a  6.000-foot-long.  8- 
foot-diameter  penstock;  (3)  a 
powerhouse  with  a  total  installed 
capacity  of  15.0  MW;  (4)  a  tailrace 
returning  the  water  to  the  Duck  River; 
(5)  an  18-mile-long  transmission  line 
interconnecting  with  an  existing  Copper 
Valley  Electric  Association.  Inc. 
transmission  line  near  Valdez;  and  (7) 
appurtenant  facilities. 

No  new  roads  will  be  needed  to 
conduct  the  studies.  The  approximate 
cost  of  the  studies  would  be  $250,000. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO.  B.  C.  and  D2. 

14.  a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  no.:  11252-00. 

c.  Date  filed:  February  7, 1992. 

d.  Applicant:  J.  V.  Coan  &  Associates. 

e.  Name  of  project:  Grand  Mesa 
Hydropower  Project. 

/.  Location:  Partially  on  lands 
adminstered  by  the  Bureau  of  Land 
Management  and  the  National  Forest 
Service  utilizing  the  applicant's  existing 
Doughspoon/Dirty  George  Aqueduct 
system  near  the  city  of  Delta  in  Delta 
County.  Colorado.  Section  36  in  T12S, 
R96W;  sections  30  and  31  in  T12S. 
R95W;  sections  6  and  7  in  T13S.  R95W; 
sections  1. 12. 13. 14. 15.  22,  23,  24.  25.  26. 
27,  28.  30.  and  36  in  T13S.  R96W; 
sections  6, 18.  and  19  in  T14S.  R95W; 
and  sections  1. 12. 13,  24,  and  25  in  T14S. 
R96W. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Applicant  contact:  Mr.  Jim  Coan.  J. 
V.  Coan  &  Associates,  1723  East  3rd 
Street,  Delta.  Colorado  99508.  (303)  874- 
7734. 

y.  FERC  contact:  Mr.  Michael 
Strzelecki.  (202)  219-2827. 

/.  Comment  date:  May  13. 1992. 

A.  Description  of  project:  The 
proposed  project  would  include  three 
developments.  The  first  development 
would  consist  of :  (1)  The  applicant's 
existing  diversion  structure  on  Dirty 
George  Creek;  (2)  approximately  5  miles 
of  the  existing  Dirty  George  Aqueduct 
from  the  diversion  structure  to  a 
powerhouse;  (3)  a  proposed  4.260-foot- 
iong.  10-inch-diameter  pipeline  from  the 
applicant's  existing  Porter  Reservoir  #4 
to  the  applicant's  existing  Dugger 
Reservoir;  (4)  replacement  of  an  existing 
pipeline  with  a  5.500-foot-long.  12-inch- 
diameter  Dugger  pipeline  from  the 
Dugger  Reservoir  to  its  interconnection 
with  the  Doughspoon  pipeline;  (5) 
replacement  of  an  existing  pipeline  with 
a  7,200-foot-long.  10-inch-diameter 
Doughspoon  pipeline  from  the 
applicant's  existing  Doughspoon 


Reservoir  to  its  interconnection  with  the 
Dugger  pipeline;  (6)  replacement  of  an 
existing  pipline  with  a  5,460-foot-long, 
16-inch-diameter  pipeline  from  the 
interconnection  of  the  Dugger  and 
Doughspoon  pipelines  to  a  powerhouse; 
(7)  a  proposed  powerhouse  with  a  total 
installed  capacity  of  1,000  kW;  (8)  a 
proposed  2.6-mile-long  extension  of  an 
existing  7.2/12.4  kV  transmission  line 
interconnecting  with  the  proposed 
transmission  line  of  the  first 
development;  and  (9)  appurtenant 
facilities. 

The  second  development  would 
consist  of:  (1)  Replacement  of  an 
existing  pipeline  with  a  13,600-foot-long. 
24-inch-diameter  pipeline  from  the 
powerhouse  of  the  first  development  to 
a  second  powerhouse  on  the  north  bank 
of  Doughspoon  Creek;  (2)  the  proposed 
second  powerhouse  with  a  total 
installed  capacity  of  2.500  kW;  (3)  a 
proposed  2.5-mile-long  transmission  line 
interconnecting  with  an  existing 
transmission  line  near  the  applicant's 
existing  Delta  Reservoir;  and  (4) 
appurtenant  facilities. 

"The  third  development  would  consist 
of:  (1)  Replacement  of  an  existing 
pipeline  with  a  13,200-foot-long.  20-inch- 
diameter  pipeline  from  the  second 
powerhouse  to  a  third  powerhouse  near 
the  applicant's  existing  Delta  Reservoir; 
(2)  the  proposed  third  powerhouse  with 
an  installed  capacity  of  500  kW;  (3)  a 
proposed  tailrace  returning  water  to  the 
Delta  Reservoir;  and  (4)  appurtenant 
facilities. 

No  new  roads  will  be  needed  to 
conduct  the  studies.  The  approximate 
cost  of  the  studies  would  be  $75,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO.  B.  C.  and  D2. 

15  a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  No.:  11261-000. 

c.  Date  filed:  February  28. 1992. 

d.  Applicant:  City  of  Anaheim  et  al. 

e.  Name  of  project:  Lake  Elsinore. 
/.  Location:  In  Cleveland  National 

Forest,  at  Lake  Elsinore,  supplied  by  the 
San  Jacinto  River,  in  Riverside  County, 
California,  Township  6  S,  Range  5  W, 
and  Section  23. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  use  791(a)-825(r). 

h.  Applicant  contact:  Mr.  Edward  K. 
Aghjayan,  Public  Utility  Department, 
City  of  Anaheim.  222  S.  Harbor  Blvd., 
Anaheim,  CA  92805,  (714)  254-5100. 

i.  FERC  contact:  Michael  Spencer  at 
(202)  219-2846. 

;.  Comment  date:  June  8.  1992. 

A.  Description  of  project:  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  A  120-foot-high  rockfill 
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upper  dam;  (2)  a  100-foot-high  rockfill 

dike  at  the  other  end  of  the  upper 
reservoir  with  intake  facilities;  (3)  an 
upper  reservoir  with  a  surface  area  of  95 
acre,s,  and  a  storage  capacity  of  2,000 
acre-feet;  (4)  Lake  Ellsmore  would  be 
used  as  the  lower  reservoir;  (5)  a  12- 
foot-diametpr.  10.900- foot  long- tunnel; 
(6)  a  powerhouse/pump  station  with  a 
generating  capacity  of  240  M\V;  and  (7) 
a  3-mile-long  transmission  line.  The 
project  would  have  an  estimated 
average  annual  generation  of  1.920 
MWh. 

A  new  access  road  approximately  2- 
miles-Iong  will  be  needed  to  conduct  the 
studies  under  the  permit.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $200,000. 

1.  Purpose  of  pro/eel.  Project  power 
would  be  used  by  the  cities. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO.  B.  C  and  D2. 

16  a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  No.:  11262-000. 

c.  Date  filed:  March  6,  1992. 

d.  Applicant-  Continental  Energy 
Company,  NA. 

e.  Name  of  projecL  Mesa  Creek 
Hydroelectric  Project. 

/  Location:  Partially  within  the  Grand 
Mesa  National  Forest  on  Mesa  Creek 
near  the  town  of  Mesa  in  Mesa  County, 
Colorado.  Sections  16, 17.  21.  22.  and  27 
inTllS,  R96W. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(aHl25(r). 

h.  Applicant  contact:  Mr.  Arlan  \V. 
Feil,  Continental  Energy  Company,  NA. 
P.O.  Box  60231,  Grand  j'anction. 
Colorado  61506.  (303)  243-1425. 

i.  FEFiC contact:  Mr.  Michael 
Strzelecki,  (202]  219-2827. 

}.  Comment  date:  June  1, 1992 

k.  Description  of  project:  The 
proposed  project  would  consist  of:  (1)  a 
3-foot-high  diversion  structure  on  Mesa 
Creek;  (2)  a  13,100-foot-long,  20-inch- 
diamcter  penstock;  (3)  a  powerhouse 
with  a  total  installed  capacity  of  1.5 
MW;  (4)  a  tailrace  returning  the  water  to 
Mesa  Creek;  (5)  a  short  transmission 
line  interconnecting  with  an  existing 
Grand  Valley  Rural  Power  Association 
transmission  line  located  adjacent  to  the 
powerhouse;  and  (7)  appurtenant 
facilities. 

No  new  roads  will  be  needed  to 
conduct  the  studies.  The  approximate 
cost  of  the  studies  would  be  S78.tX»0. 

m.  This  notice  also  consists  of  thie 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO,  B.  C,  and  D2. 

17  ti.  Type  of  application:  Preliminary 
Permit. 


b.  Project  no.:  11266-000. 

c.  Dote  filed:  March  9.  19fl2 

d.  Applicant:  Elsinore  Valley 
Municipal  Water  District. 

e.  Name  of proiecU  Lake  Elsinore. 
''  Location:  In  Cleveland  National 

Forest,  at  Lake  Elsmore.  supplied  by  the 
Sdn  larinto  River,  in  Riverside  County, 
California,  Towr.ship  6  S.  Range  5  W, 
a,".d  Section  23. 

g.  Filed  pursuant  to.  FedtTfil  Power 
Act  16  U.S.C.  791(a;h825{r), 

h.  Applicant  contact  Mr.  D.  James 
Laughlin,  Fllsinore  Valley  Municipal 
Water  District.  31315  Chancy  Street. 
lake  Elsmore  CA  92530,  (714)  674-3146. 

/  FERC  contact-  Michael  Spencer  at 
(202)  219-2846. 

;.  Comment  date:  June  12, 1992. 

A.  Campetin^i  application:  Project  No. 
11261-000  filed  February  28, 1992. 

/  Description  of  project:  The  proposed 
storage  project  would  consist  of:  (1)  An 
upper  reservoir  with  a  surface  area  of  80 
acres,  and  a  storage  capacity  of  2,000 
acre-feet  formed  by  a  120-foot-high 
rockfill  dam  at  one  end  and  a  50-foot- 
high  rcckfiil  dike  at  the  other  end  with 
intake  facilities;  (21  the  existing  Lake 
Elsinore  with  a  surface  area  of 
approximately  3.412  acres  would  be 
used  as  the  lower  reservoir;  (3)  a  12- 
foot-diameter,  10.900- foot-long  tunnel; 
(4)  a  powerhouse/punp  station  with  a 
generating  capacity  of  240  MW;  and  (5) 
a  3-miie-long  transmission  line.  The 
project  would  have  an  estimated 
average  annual  generation  of  520,000 
.MWh. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary    ■ 
permit  would  be  $500,000. 

m.  Purpose  of  project:  Project  power 
would  be  sold. 

77.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  A  JO, 
B.  C,andD2. 

18  a.  T^'pe  of  application:  Preliminary 
Permit. 

b.  Project  no.:  11270-000. 

c.  Date  filed:  March  23, 1992. 

d.  Applicant:  Coralville  Reservoir 
Hydro  Associates. 

e.  Name  of  project-  Coralville 
Hydroelectric  Project. 

/.  Location:  On  the  Iowa  River,  near 
Iowa  City,  Johnson  County,  Iowa. 

g.  Filed  pursuant  to:  Feoeral  Power 
Act  18  U.S.C.  791(aH25(r). 

h.  Applicant  contact:  Mr.  David  K. 
Iverson.  Synergies,  Inc.,  191  Main  Street. 
Annapolis,  MD  21401.  (410)  268-8820. 

;.  FEJiC  contact:  Ed  Lee  (dt)  (202)  219- 
2809. 

/.  Comment  date:  June  11, 1992 

k.  Description  of  project  The 
proposed  project  would  utilize  the 


existing  U.S.  Army  Corps  of  Engineers 
Coralville  Dam  and  Lake  and  would 
corset  of    1 1  A  proposed  diversion 
tun:  f  I  'o  »  ntw  powerhouse  containing 
two  6-MW  generating  units  for  a  total 
installed  capacity  of  12  megawatts;  (2)  a 
new  tailrace;  (3)  a  proposed  Vi-mile, 
13.8-kV  transmission  line;  and  (4) 
appurtenant  facilities.  The  project  would 
have  an  average  annual  generation  of 
52.56  MWh.  The  applicant  estimates  that 
the  cost  of  the  studies  will  be 
aproximately  $100,000.  The  applicant 
intends  to  sell  the  project  generation  to 
a  local  utility  or  power  company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  A5.  A7. 
AlO,  B,  C.  and  D2. 

19  a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  no.:  11265-000. 

c.  Dote  filed:  March  9, 1992. 

d.  Applicant  Portland  General 
Electric  Company. 

e.  Name  of  project  Clackamas  Creeks. 
f  Location:  In  Mount  Hood  National 

Forest,  on  tributaries  to  the  Clackamas 
river,  in  Clackamas  County,  Oregon. 
Township  5  S  Range  6  E  Sections  15, 16, 
22,  23.  27,  28,  and  35— Range  6  E 
Sections  27.  28.  32  and  33— Township  6  S 
Range  8  E  Sections  5  and  6 — Range  7E 
Sections  1-4. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)— 825(r). 

A.  Applicant  contact  Mr.  Gary  W. 
Hackett,  Portland  General  Electric 
Company,  121  SW  Salmon  Street, 
Portland,  OR  97204.  (503)  464-8005. 

/.  FERC  contact  Michael  Spencer  at 
(202)  219-2846. 

/  Comment  date:  June  12, 1992. 

k.  Description  of  project  The 
proposed  multi-site  project,  consisting  of 
the  three  interrelated  components, 
would  collectively  enchance  the 
applicant's  licensed  Oak  Grove  Project 
No.  135. 

The  Three  Lynx  and  Frog  Lake 
developments  would  consist  of:  (1)  A  10- 
foot-high  diversion  dam  on  each  of  the 
following  Creeks:  Dinner,  Deer.  Three 
Lynx,  Cripple,  and  South  Fork  Cripple, 
Bull,  Pint,  and  Half  Pint;  and  (2) 
pipelines  with  diameters  varying 
between  10  and  30  inches  to  convey  the 
water  to  the  Oak  Grove  Project  No.  135 
flow  line. 

The  Timothy  lake  development  would 
consist  of  adding  a  second  powerhouse 
to  the  existing  Oak  Grove  powerhouse 
at  Timothy  Lake.  The  new  powerhouse 
would  contain  a  generating  unit  with  a 
capacity  of  1,300  kW. 

The  proposed  developments  will 
increase  the  estimated  average  annual 
generation  of  Project  No.  135  by  17,600 
MWh. 


1]C88 


Federal  Register  /  Vol.  57.  No.  73  /  Wednesday.  April  15.  1992  /  Noticps 


No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $1,050,000. 

/.  Purpose  of  project:  Project  power 
would  be  used  by  the  applicant. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B.  C,  and  D2. 

20.  a.  Type  of  application:  Minor 
License. 

b.  Project  no.:  10661-000. 

c.  Date  filed:  September  24,  1988. 

d.  Applicant  Michigan  Power 
Company. 

e.  Name  of  project:  Constantino 
Hydroelectric  Project. 

/.  Location:  On  the  St.  Joseph  River 
near  Constantine,  St.  Joseph  County. 
Michigan. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  contact:  Mr.  R.W. 
Harmon,  American  Electric  Power 
Service  Corp..  1  Riverside  Plaza, 
Columbus,  OH  43215.  (614)  223-1638. 

;.  FERC  contact:  Michael  Dees  (202) 
219-2807. 

/  Deadline  date:  May  18, 1992. 

k.  Status  of  environmental  analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  standard  paragraph  DlO. 

/.  Description  of  project:  The  existing 
project  consists  of  the  following:  (1)  An 
existing  dam;  (2)  a  525  acre  reservoir;  (3) 
a  headrace  cannel;  (4)  a  powerhouse 
containing  four  300-kW  generating  units; 
and  (5)  appurtenant  facilities. 

m.  Purpose  of  project:  All  project 
energy  generated  would  be  sold. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

o.  Available  location  of  application:  A 
copy  of  the  application,  as  amended  and 
supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE.,  room  3104. 
Washington,  DC.  20426,  or  by  calling 
(202)  20&-1371. 

21  a.  Type  of  application:  Minor 
License. 

b.  Project  no.:  10836-000. 

c.  Date  filed:  October  16, 1989. 

d.  Applicant:  Friends  of  Keeseville, 
Inc. 

e.  Name  of  project:  Ausable. 

/.  Location:  On  the  Ausable  River  in 
the  Village  of  Keeseville,  Towns  of 
AuSable  and  Chesterfield,  Counties  of 
Clinton  and  Essex,  New  York. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r). 


h.  Applicant  contact:  Ms.  Ann  Ruzow 
Holland.  P.O.  Box  446.  Keeseville,  NY 
12944.  (518)  834-9606. 

i.  FERC  contact:  Charles  T.  Raabe 
(tag)  (202)  219-2811. 

/.  Deadline  date:  May  18. 1992. 

A.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

1.  Description  of  project:  The  proposed 
nin-of-river  project  would  consist  of:  (1) 
A  rehabilitated  8-foot-high,  160-foot-long 
timber-crib  overflow-type  dam;  (2)  a 
new  reinforced  concrete  intake  structure 
35  feet  wide  and  45  feet  long  with  trash 
racks  angled  45  degrees  to  the  direction 
of  flow  and  an  adjacent  fish  passage 
sluice  about  12  feet  wide;  (3)  a  reservoir 
having  a  surface  area  of  about  4.3  acres 
and  a  storage  capacity  of  about  17  acre- 
feet  at  dam  crest  elevation  403.2  feet 
USGS;  (4)  a  new  wood  penstock  9  feet  in 
diameter  and  about  250  feet  long  with  a 
bifurcation  at  the  powerhouse  entrance; 
(5)  a  new  reinforced-concrete 
powerhouse,  53  feet  long.  40  feet  wide 
and  about  30  feet  high,  containing  two 
new  400-kW  turbine-generator  units;  (6) 
a  4.8-kV  underground  transmission  line 
80  feet  long;  and  (7)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  4.000,000 
kWh.  Project  power  would  be  sold  to  a 
public  utility.  The  dam  is  owned  by  the 
Village  of  Keeseville,  New  York. 

m.  This  notice  also  consists  of  the 
following  standard  paragraph:  A4  and 
DlO. 

n.  Available  locations  of  application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  room  3104, 
Washington,  DC  20426.  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Friends  of  Keeseville,  Inc..  1  A  Mill 
Street,  Keeseville.  N.Y.  12944.  (518)  834- 
9606. 

Standard  Paragraphs 

A2.  Development  application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the  particular 
application,  a  competing  development 
application,  or  a  notice  of  intent  to  file 
such  an  application.  Submission  of  a 
timely  notice  of  intent  allows  an 
interested  person  to  file  the  competing 
development  application  no  later  than 
120  days  after  the  specified  deadline 
date  for  the  particular  application. 
Applications  for  preliminary  permits 


will  not  be  accepted  in  response  to  this 
notice. 

A4.  Development  application. — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  perm.it  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7.  Preliminary  permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing  development 
application  must  submit  to  the 
Commission,  on  or  before  the  specified 
comment  date  for  the  particular 
application,  either  a  competing 
development  application  or  a  notice  of 
intent  to  file  such.an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A8.  Preliminary  permit— PuhWc  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit 
applications  or  notices  of  intent.  Any 
competing  preliminary  permit  or 
development  application  or  notice  of 
intent  to  file  a  competing  preliminary 
permit  or  development  application  must 
be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  preliminary  permit  application. 
Initial  preliminary  permit  application. 
No  competing  applications  or  notices  of 
intent  to  file  competing  applications  may 
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be  filed  in  response  to  this  notice.  A 
competing  license  application  must 
conform  with  18  CFR  4. 30  (bJCI)  and  (9) 
and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  A  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s)  named  m  this  public  notice. 

AW.  Proposed  scope  of  studies  under 
permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
.Apphcant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  motions  to 
intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice     * 
and  Procedure,  18  CFR  385,210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with 
Commission's  Rules  may  become  a 
party  to  the  proceeeding.  Any 
ccm.ments.  protests,  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  comment  date  for  the 
particular  application. 

Bl.  Protests  or  motions  to  inter\'ene — 
Anyone  may  submiit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210.  385.211. 
and  385,214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  receued 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  service  of  responsive 
docu.menls — Any  filings  must  bear  in  all 
capital  letters  the  title  "COKfMENTS", 
NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 

COMPETING  APPLICATION". 
PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 


Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to  Director, 
Division  of  Project  Review,  Federal 
Energy  Regulatory  Commission,  room 
1027,  at  the  above-mentioned  address.  A 
copy  of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant,  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comm.ents.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

DlO.  Filing  and  service  of  responsive 
documents — The  application  is  ready  for 
environmental  analysis  at  this  time,  and 
the  Commission  is  requesting  comments, 
reply  comments,  recommendations, 
terms  and  conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8, 1991,  56  FR  23108. 
May  20,  1991)  that  all  comments 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (May  18, 
1992  for  Project  Nos.  10661-000  and 
10836-000),  All  reply  comments  must  be 
filed  with  the  Commission  within  105 
days  from  the  date  of  this  notice  (July  1. 
1992  for  the  above  two  projects). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385,2008. 

All  filings  must  (1)  Bear  in  all  capital 
letters  the  title  "CONfMENTS",  "REPLY 
COMMENTS", 
RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish  the 
name,  address,  and  telephone  number  of 
the  person  submitting  the  filing;  and  (4) 
otherwise  comply  wi'h  the  requirements 
of  18  CFR  385,2001  through  385.2005.  All 
comments  recommendations,  terms  and 


conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  "Washington.  DC  20426.  An 
additional  copy  must  be  sent  to  Director. 
Division  of  Project  Review.  Office  of 
Hydropower  Licensing.  Federal  Energy 
Regulatory  Commission,  Room  1027,  at 
the  above  address.  Each  filing  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  on  the  service  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  28  CFR 
4.34(b),  and  385.2010. 

E.  Filing  and  service  of  responsive 
documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and  conditions 
or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the  Commission 
will  notify  all  persons  on  the  service  list 
and  affected  resource  agencies  and 
Indian  tribes.  If  any  person  wishes  to  be 
placed  on  the  service  list,  a  motion  to 
intervene  must  be  filed  by  the  specified 
deadline  data  here  in  for  such  motions. 
All  resource  agencies  and  Indian  tribes 
that  have  official  responsibilities  that 
may  be  affected  by  the  issues  addressed 
in  this  proceeding,  and  persons  on  the 
service  list  will  be  able  to  file  comments, 
terms  and  conditions,  and  prescriptions 
within  60  days  of  the  date  the 
Commission  issues  a  notification  letter 
that  the  application  is  ready  for  an 
environmental  analysis.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  that  letter. 

All  filings  must  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST'  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing  responds; 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Any  of  these  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  An  additional  copy  must  be 
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sent  to  Director.  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission.  Room  1027.  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

El.  Filing  andSen'ice  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments. 
recommendations,  terms  and  conditions, 
or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the  Commission 
will  issue  a  public  notice  requesting 
comments,  recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (!)  Bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing  responds; 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  direcdy  from  the  applicant. 
Any  of  these  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
N'Dr»h  Capitol  Street.  NE.,  Washington, 
UC  2C426  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  OiTlce  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  inters  ene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Dfl'?d  Apnl  9. 1992.  Washington,  DC. 
Lois  D  Cashell. 

[FR  Doc  9:-6633  Filed  4-14-^2;  8:45  am] 
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1  Docket  No.  GP«2-«-0001 

Arkansas  0(1  and  Gas  Commission, 
Tight  Formation  Determination 
Arkansas- 2,  Docket  No.  JD92-O1180T; 
Preiimlr\ary  Finding 

■\--,!  9  1*?: 

Or.  November  12,  1991,  tr.e  ,-Vrkansas 
0:1  and  Gas  Commission  (Arkansas) 
notified  the  Com.T,i9sion  that  it 
d^'e-n-.ined  that  the  Mansfield  Sand  in 
■"6  Mansfield  Gas  Field,  in  portions  of 
Seoastian  and  Scott  Counties,  Arkansas, 


qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978. 

For  the  reasons  discussed  below,  the 
Commission  issues  this  preliminary 
finding  that  Arkansas'  determination  is 
not  supported  by  substantial  evidence. 

Arkansas'  Determination 

Arkansas  determined  that  the 
Mansfield  Sand  in  the  Mansfield  Gas 
Field,  in  portions  of  Sebastian  and  Scott 
Counties,  Arkansas,  qualifies  as  a  tight 
formation.'  The  recommended  area 
contains  approximately  30,000  acres,* 
M&P  Exploration  Co.  and  Grubbs 
Energy  Co.  requested  Arkansas  to 
designate  the  Mansfield  Sand  as  a  tight 
formation. 

Arkansas'  determination  was  based 
on  permeability  data  from  one  well  and 
production  rate  data  from  six  wells.  The 
notice  indicates  that,  except  for  wells 
that  encounter  a  fracture  system,  most 
of  the  wells  completed  in  the  Mansfield 
Sand  would  not  achieve  a  production 
rate  in  excess  of  the  applicable 
guidelines,  prior  to  stimulation. 

On  February  24. 1992,  in  response  to  a 
tolling  letter  sent  under  section  275.202 
of  the  regulations,  Arkansas  reaffirmed 
its  determination.'  Arkansas'  response 
included  a  backpressure  test  on  a 
previously  unreported  gas  well  (the 
Godwin  #4  well);  the  test  showed  that 
the  well  produced  only  44  Mcfd  prior  to 
stimulation  and  48  Mcfd  after  frac. 
Arkansas  also  provided  an  analysis  of 
two  drill  cutting  samples  that  suggest 
low  permeability  characterisbcs  were 
encountered. 

Discussion 

The  Mansfield  Sand  within  the 
recommended  area  is  folded.  The  fold  is 
known  as  the  Hartford  antichne  (an 
anticline  is  a  fold  of  rock  strata  that 
inclines  downward  on  both  sides  from  a 
median  line  or  axis).  Arkansas  states 
that  the  Hartford  anticline  is  fractured 
and  that  the  fractures  appear  to  control 


■  Arkanta*  define*  the  MansHeld  Sand  as  those 
sources  of  supply  which  are  stratigraphically 
equivalent  to  the  interval  between  the  subsurface 
depths  of  1 JOO  feet  and  tOSe  feet  a«  ittaasured  from 
the  electric  log  on  the  Diamond  Shamrock 
Corporation  No.  1  Chumley  well,  which  is  located  in 
Sebastian  County. 

•  The  recommended  area  includes  Section  6  in 
T4N,  R29W;  Section  1-12  in  T4N.  R30W:  Sections  1- 
5  in  T4N,  R31W;  Sections  8-12  in  T4N.  R31W; 
Sections  31  and  32  in  T5N,  R29W;  Sections  31-36  in 
T5N,  R30W;  and  Sections  33-36  in  TSN,  R31W. 

» The  December  24. 1991  letter  requested 
Arkansas  to  explain  its  use  of  permeability  and 
production  rate  data  from  only  those  wells  that 
required  stimulation  to  produce  and  the  presence  of 
a  separate  cluster  of  unstimulated  open  hole 
completions.  Under  |  Z7S.202(b)  of  the  regulations, 
the  4&-day  period  begin*  on  the  date  Arkansas' 
response  was  received. 


production.*  Arkansas  notes  that  wells 
are  placed  near  suspected  fractures 
since  gas  can  usually  be  produced  from 
such  wells,  even  with  low  matrix 
porosity  and  permeability  without  the 
use  of  artificial  stimulation  However, 
sands  without  fractures  must  be 
stimulated  (fractured  artificially)  to 
achieve  commercial  production. 

The  record  indicates  that  there  are  54 
wills  that  currently  produce  from  the 
Mansfield  Sand  in  the  recommended 
area.  Twenty-nine  (29)  of  these  wells 
produced  without  stimulation  due  to 
natural  fractures.  The  remaining  25 
wells  are  stimulated  before  production 
(fractured  artificially)  .\\\  of  the 
unstimulated  wells  are  concentrated 
along  the  crest  of  the  Hartford  anticline 
and  a  small  portion  of  its  northern 
fiank.*  In  contrast,  most  of  the 
producing  stimulated  wells  are  located 
along  the  eastern,  western,  and  southern 
fianks  of  the  Hartford  anticline  and 
surround  the  unstimulated  wells. 

Thus,  the  record  shows  that  there  are 
two  distinct  permeability  systems  at 
work  within  the  recommended  area — 
one  that  has  been  substantially 
developed  without  stimulation  because 
of  natural  fractures  and  one  that  needs 
to  be  stimulated  to  obtain  production 
since  there  are  no  natural  fractures. 

The  permeability  and  flow  rate  data 
in  the  record  comes  from  stimulated 
wells  located  on  the  eastern,  western 
and  southern  flanks  of  the  Hartford 
anticline  only  and  show  that  these  areas 
meet  the  Commission's  guidelines.  The 
record  contains  no  permeability  and 
flow  rate  data  for  the  unstimulated  wells 
located  along  the  crest  and  nothern 
flank  of  the  Hartford  anticline,  however. 

Under  the  Commission's  tight 
formation  guidelines,  permeability 
resulting  from  natural  fractures  must  be 
considered  when  determining  whether  a 
formation  meets  the  Commission's  m 
situ  permeability  guideline.* 
Additionally,  the  Commission  has  stated 


•  The  nonce  state*  that  wells  in  the  Mansfield 
Gas  Field  have  long  producing  histones  and  that 
current  pressures  are  the  same  as  those  reported  90 
years  ago  which  suggests  that  gas  continuously 
migrates  into  the  Mansfield  Sand  aiong  fault  and 
fracture  Tones  The  notice  also  indicated  that  the 
initial  production  rale  was  550  Mcfd 

•  The  location  of  this  duster  is  consistent  with 
normal  geological  expectations  for  anticlinal 
strjctures.  where  natural  fractures  are  most  likely 
to  occur  at  or  near  the  crest  of  the  upward  fold. 

•  The  Interim  Rule  issued  February  20,  1980.  in 
Docket  No  RM79-7B.  states  that  matrix 
permeability  lie.,  permeability  of  the  rockl.  by 
Itself,  "wril  not  be  sufficient  to  qualify  a  formation. 
because  formations  with  very  low  matnx 
permeabihtips  may  be  economic  to  develop  if 
fractures  have  developed  naturally  Therefore,  to 
fulfill  the  guideline  contairung  the  specific 

Continued 
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that  its  objectives  in  establishing  the 
tight  formation  program  were  to  identify 
and  include  tight  formations  that  could 
not  be  commercially  developed  absent 
application  of  enhance  production 
techniques,  and  to  exclude  "the  types  of 
development  activities  that  could  occur 
under  the  otherwise  applicable 
maximum  lawful  prices."  '' 

Therefore,  without  any  data  ^or  the 
unstimulated  wells,  the  Commission  is 
unable  to  conclude  that  these  wells  have 
the  same  low  in  situ  permeability  and 
flow  rate  characteristics  as  the 
stimulated  wells  since  the  unstimulated 
wells,  which  are  located  along  fractures, 
are  in  a  small  area  that  was 
commercially  developed  without 
application  of  enhanced  production 
techniques. 

Based  on  the  above,  the  Commission 
hereby  makes  a  preliminary  finding, 
under  §  275.202fa)  of  the  regulations, 
that  the  determination  is  not  supported 
by  substantial  evidence  in  the  record 
upon  which  it  was  made.  Arkansas  or 
the  applicants  may,  within  30  days  from 
the  date  of  this  preliminary  finding, 
submit  written  comments  and  request  an 
informal  conference  with  the 
Commission  pursuant  to  §  275.202(f)  of 
the  regulations.  A  final  Commission 
order  will  be  issued  withm  120  days 
after  the  issuance  of  this  preliminary 
finding. 

By  direction  of  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-8687  Filed  4-14-92;  8;45  am] 

BILUNO  COOC  «717-01-ll 


[Docket  Nos.  CP92-433-000,  at  al.  ] 

Tarpon  Transmission  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tarpon  Transmission  Co 

(Doci^et  .\o,  CP92-433-0aij 
April  6.  1992. 

Take  notice  that  on  March  24. 1992, 
Tarpon  Transmission  Company 
(Tarpon),  300  Crescent  Court,  suite  1320. 
Dallas.  Texas  75201,  filed  m  Docket  No. 
CP92^33-000.  a  request  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  and 
part  157  of  the  Commission's 
Regulations  for  permission  and  approval 
to  abandon  firm  gas  transportation 
service  to  Trunkline  Gas  Company 


(Trunkline]  under  Rate  Schedule  No.  1  of 
Tarpon's  FERC  Gas  Tariff,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Tarpon  states  that  on  February  15. 
1977,  it  entered  into  a  service  agreement 
with  Trunkline  providing  for  the 
transportation  of  "all  gas"  which 
Trunkline  delivered  or  caused  to  be 
delivered  to  Tarpon.  Tarpon  further 
states  that  the  Commission  authorized 
such  service  for  Trunkline  by  order 
issued  on  August  4.  1977  in  Docket  No. 
CP77-315.  Tarpon  indicates  that  on 
December  16,  1981,  the  Commission 
authorized  Tarpon  to  transport 
additional  production  purchased  by 
Trunkline  in  Docket  No,  CP82-6  Tarpon 
states  that  by  letter  dated  December  8. 
1990,  Trunkline  provided  wntten  notice 
to  Tarpon  thai  it  was  terminating  the 
transportation  agreement  of  February 
15.  1977.  effective  [uly  1,  1991.  Tarpon 
requests  that  such  abandonment  be 
effective  as  of  the  date  of  a  Commission 
order  in  this  proceeding. 

Comment  date:  April  27. 1992.  in 
accordance  with  Standard  Paragraph  F 
dt  the  end  of  this  notice. 

2.  Questar  Pipeline  Co. 

[Docket  No.  CP92-431-0O0] 
April  7. 1992 

Take  notice  that  on  March  24. 1992. 
Questar  Pipeline  Company  (Questar).  79 
South  State  Street,  Salt  Lake  City.  Utah 
84111,  filed  m  Docket  No.  CP92-^31-000 
a  request  pursuant  to  §§  157.205  and 
157,208  of  the  Commissions  Rpguiations 
and  Questar's  blanket  certificate  issued 
in  Docket  No.  CP82 -491-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  convert  the 
jurisdictional  status  of  its  existing  Skull 
Creek  interconnect  facilities,  located  in 
Moffat  County,  Colorado,  and 
Sweetwater  County.  Wyoming,  from 
NGPA  section  311  facilities  to  NGA 
section  7{c)  facilities  consistent  with  the 
Commission's  Order  No.  537  issued 
September  20,  1991.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 


Questar  states  tl 


Skull  Creek 


permeability  limit,  the  formation's  average  effective 
or  in  situ  permeability  throughout  the  pay  section 
must  be  expected  to  be  01  millidarcy.  or  less. " 

'  Interim  Rule  issued  February  20. 1980,  in  Docket 
No.  RM79-78. 


interconnect  facilities  rnnsists  of  (1) 
Approximately  4.47  miles  of  16-inch 
O.D.  pipeline.  (2)  approximately  21.49 
miles  of  12  3/4-inch  OD.  pipeline.  (3) 
one  compressor  station,  comprising  two 
1,301  horsepower  (site  rated) 
compressors,  (4)  one  meter  and 
regulating  station  consisting  primarily  of 
one  10-inch  meter  run.  valving  and 
associated  yard  and  station  piping  and 
(5)  a  40  MMcf  per  day,  skid-mounted 
refrigeration  dew-point  plant.  The 


pipeline,  compressor  station,  meter  and 
regulating  facilities  were  placed  in 
service  on  May  1. 1991.  The  dew-point 
plant  was  placed  in  service  on  July  1. 
1991.  These  facilities  were  constructed 
to  provide  the  intermediate 
transportation  of  natural  gas  between 
the  interstate  transmission  systems  of 
two  open-access  pipeline  companies. 
Questar  and  Williams  Natural  Gas 
Company,  on  behalf  of  contracting 
shippers,  including  producers,  pipeline 
companies,  marketers  and  end  users, 
Questar  states  that  the  Skull  Creek 
interconnect  has  a  marketable  peak-day 
capacity  of  45  MMcf  per  day.  The  total 
cost  of  the  Skull  Creek  interconnect 
facilities  is  $9,791,926.  Questar  states 
that  it  proposes  no  new  rates  for  the 
utilization  of  its  Skull  Creek 
interconnect  facilities.  Questar  is 
presently  charging  firm  and  interruptibie 
transportation  rates  between  the  Part 
284  maximum  and  minimum  levels  set 
forth  in  Questar's  Original  Volume  No. 
1-A  of  its  currently  effective  FERC  Gas 
Tariff. 

Comment  Date:  May  22, 1992.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice, 

3.  Williston  Basin  Interstate  Pipeline  Co. 

[Docket  No.  CP92-442-000] 
April  8. 1992. 

Take  notice  that  on  April  3,  1992, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  suite  300. 
200  North  Third  Street.  Bismarck,  North 
Dakota  58501.  filed  in  Docket  No.  CP92- 
442-000  a  request  pursuant  to  {$  157.205 
and  157.216  of  the  Commissions 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.216)  for 
authorization  to  abandon  a  natural  gas 
sales  tap  and  appurtenant  facilities 
under  Williston  Basin's  blanket 
certificate  issued  in  Docket  No.  CP83-1- 
000  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williston  Basin  proposes  to  abandon 
the  Yellowstone  County,  Montana,  sales 
tap  and  appurtenant  facilities  located  on 
its  Elk  Basin-Billings  Transmission  Line, 
by  which  it  serves  Montana-Dakota 
Utilities  Co.,  a  Division  of  MDU 
Resources  Group.  Inc.  (Montana- 
Dakota),  described  as  Station  2782 -(-86. 
It  is  stated  that  Montana-Dakota  has 
advised  that  the  sales  tap  is  no  longer 
needed  since  the  end-user  customer 
would  henceforth  receive  service 
through  Montana-Dakota's  distribution 
line  extensions.  Williston  Basin  advises 
that  the  tap  facilities  have  no  "plant 
value"  since  the  cost  of  the  tap  was 
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boiTie  by  Montana-Dakota.  It  is 
estimated  that  the  cost  of  removal  of  the 
tap  would  be  $150, 

Comment  date:  May  26. 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  PennzoU  Co. 

(Docket  No.  0192-35-000] 
April  8. 1992. 

Take  notice  that  on  March  18, 1992.  as 
supplemented  on  March  30. 1992. 
Peniuoil  Company  (Peiuizoil)  of  P.  O. 
Box  2967.  Houston,  Texas  77252-2967, 
filed  an  apftlication  pursuant  to  section 
7  of  the  Natural  Gas  Act  and  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  thereunder  for 
a  blanket  certificate  authorizing  sales  of 
natural  gas  from  properties  it  has 
acquired  or  may  acquire  as  a  successor- 
in-interest  prior  to  January  1. 1993,  the 
effective  date  of  total  decontrol  under 
the  Natural  Gaa  Wellhead  Decontrol  Act 
of  1939,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection.  Pennzoil  also  requests 
waiver  of  the  Commission's  regulations 
which  would  require  Pennzoil  to  file  and 
maintain  rate  schedules. 

Comment  date:  May  1. 1992.  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  the  notice.  , 

Standard  Paragraphs 

F,  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 


the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  Commission's  staff 
may.  within  45  days  after  the  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  S  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the  request. 
If  no  protest  is  filed  within  the  time 
allowed  therefore,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant  to 
section  7  of  the  Natural  Gas  Act. 

Standard  Paragraph 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18 CFR  385211,  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  CasheD. 
Secretary. 
[FR  Doc,  92-6645  Filed  4-14-92;  8:45  am] 

BILUNG  CODE  6717-01-M 


Public  A 


ssston  Systems 


April  9. 1992. 

Take  notice  that  on  May  11. 1992,  the 
Federal  Energy  Regulatory  Commission 


(FERC)  will  start  a  pilot  program  to 
allow  remote  public  access  to  the 
Commission  Issuance  System  (CIS)  and 
the  Automated  Docket  Sheet  System 
(ADSSl  The  CIS  contains  the  official 
service  list  for  each  proceeding  before 
FERC:  the  ADSS  contains  the  docket 
sheet  listing  all  filings  made  and 
documents  issued  ior  each  proceeding 
before  FF.RC.  Remote  access  will  allow 
the  public  to  access  these  two  systems 
using  a  personal  computer  with  a 
modem  and  read  or  pnnt  information 
from  their  own  offices. 

The  FERC  would  hke  50  participants 
for  this  pilot  project  Anyone  wishing  to 
participate  should  submit  a  request  and 
one  copy  to  Office  of  the  Secretary. 
room  3110,  825  N'orth  Capitol  Street. 
Washington,  DC  20426  durmg  business 
hours  between  April  15,  1992  and  April 
22, 1992.  The  original  will  be  tim.e 
stamped  and  retained:  the  copy  w;!l  be 
time  stamped  and  returned  to  the  filer. 
The  request  should  include  the  entity's 
name,  address,  phone  number  and  a 
contact  person 

The  50  participants  in  the  pilot  project 
will  be  selected  based  on  the  order  (first 
received)  in  which  their  request  was 
received  by  the  Office  of  the  Secretary. 
Starting  May  11,  1992.  20  participants 
will  be  given  remote  logon  access  to 
these  two  systems.  Ten  more 
participants  will  be  given  access  each 
month  through  August  .^t  the  end  of  the 
pilot  project  period,  access  will  be 
available  to  any  entity  requesting  it. 

The  50  participants  selected  will  be 
notified  of  their  selection  and  be  given 
additional  information  by  May  1. 1992. 
Lois  D.  Cabell. 
Secretary. 
[FR  Doc,  92-8688  Filed  4-14-92;  8:45  am] 

BILUMG  COO£  «717-<»1-ll 


(Docket  No  RP91-143-O0O1 

Great  L^kes  Gas  Transmission  Limited 
Partnership;  Informal  Settlement 
Conference 

April  8,  1992. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday,  May 
6. 1992.  at  10  am  The  conference  will  be 
held  at  the  offices  of  the  Federal  Energy 
Regulatory  Comm.ission,  810  First  Stret, 
NE.,  Washington.  DC  for  the  purpose  of 
exploring  the  possible  settlement  of  all 
issues  raised  in  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385,102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
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party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact  ] 
Cannen  Gastilo  at  (202)  20&-2182  or  John 
P.  Roddy  at  (202)208-1176. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  92-8629  Filed  4-14-92.  8.45  am] 

BiLUMQ  COOe  S717-01-M 


[P-8864-007  and  P-9025-0051 
Appiicatlon  Filed  With  the  Commission 

February  2a  19fl2. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

o.  Type  of  applications:  Majtir 
License. 

b  Project  Nos.:  (1)  8«>4-(:X]7  and  (2) 
9025-005. 

c.  Dates  filed:  (Ij  June  10,  1991.  and  (2) 
March  27,  1991. 

d.  Applicant:  Weyerhaeuser 
Company. 

e.  Name  of  Projects:  (Ij  Calligan  Greek 
Hydroelectric  and  (2)  Hancock  Creek 
Hydroelectric. 

/.  Locations:  (1)  On  Calligan  Creek,  in 
King  County,  Washington.  Sections  31 
and  32,  Township  25  North,  Range  9 
East,  Willamette  Meridian. 

(2)  On  Hancock  Creed,  in  King 
County,  Washington:  Sections  7  aPid  8, 
Township  24  .North,  Range  9  East, 
Willamette  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16U.S.C.  791(a}-e25[r). 

h.  Applicant  Contact:  Mr.  Michael  S. 
Wright,  Permit/Engmeenng  Inc..  13(X>— 
114th  Avenue.  SE.,  suite  220,  Beiievue, 
WA  90OO4,  (206)  451-7371. 

/.  FERC  Contact:  Mr.  Surender  M. 
Yepuri,  P.E.  (202)  21&-2847. 

;'.  Deadline  Date:  See  attached 
paragraph  D9. 

A.  Status  of  Environmental  Analysis: 
These  applications  are  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D9. 

/.  Description  of  project: 

Calligan  Creek  Hydroelectric 

The  proposed  project  would  consist 
of;  (1)  A  8-fGot-high,  60-foot-long 
diversion  dam  with  crest  elevation  at 
2.221.0  feet;  (2)  a  23-foot-wide,  48-foot- 
long  intake  stmctare  with  Hsh  screens; 
(3)  a  42-inch-diameter.  l,4(X)-foot-long 
steel  siphon  which  is  filled  with  water  at 
start-up  times  by  an  18-inch-diameter, 
1400-foot-iong  force  main;  (4)  a  40-inch- 
diameter,  4,925-foot-long  steel  penstock: 


(5)  a  42-foot-wide  by  44-foot'lon,s 
powerhouse  containing  a  generating  unit 
with  a  rated  capacity  of  5,4  MW:  (61  a 
148-foot-long  tailrace  returning  the 
discharge  into  the  creek;  (7)  a  4.25  mile 
iong  35-kV  transmission  line  tying  into 
the  substation  of  the  Black  Creek  Project 
No  6221;  and  (8)  related  facilities. 

The  project  would  have  an  estimated 
annual  output  of  21.68  Gwh  and  would 
cost  $8,937,600  in  1990  dollars  to 
construct. 

Hancock  Creek  Hydroelectric 

The  proposed  project  would  consist 
of:  (1)  A  7-foot-high,  62-foot-long 
diversion  dam  with  crest  elevation  at 
2,171.0  feet;  (2)  a  20-foot-wide.  12-foot- 
high,  and  53-foot-long  intake  structure 
with  fish  screens:  (3)  a  45-inch-diameter, 
2.4f>0-foot-long  steel  siphon  w^k  h  "' 
filled  with  water  at  start-up  t;:r,t'5  'y  an 
IS-inch-diameter,  2.460-foot-long  force 
main;  (4)  a  40-inchdiameter,  5,060-foot- 
long  steel  penstock:  (5)  a  38-foot-wide 
by  40-foot  long  powerhouse  containing  a 
generating  unit  with  a  rated  capacity  of 
6.3  MW:  (6)  a  125-foot-long  tailrace 
returning  the  discharge  into  the  creek; 
(7)  a  2.0  mile  long.  35-kV  transmission 
line  tying  into  the  substation  of  the 
Black  Creek  Pro)cct  No.  6221;  and  (8) 
related  facilities. 

The  project  would  have  an  estimated 
annual  output  of  22,91  GWh  and  would 
cost  $10,438,000  in  1990  dollars  to 
construct, 

m.  Purpose  of  Projects  Power 
generated  would  be  sold  to  a  local 
utility. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

0.  Available  Locations vf 
Applications:  A  copy  of  the  applications, 
as  amended  and  supplemented,  is 
available  for  inspection  and 
reproduction  at  the  Commission's  Public 
Reference  and  Files  Maintenance 
Branch,  located  at  941  North  Capitol 
Street,  NE.,  room  3104.  Washington,  DC 
20426,  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  (1)  Weyerhaeuser 
Company,  Tacoma,  Washington  98477; 
telephone  no.  (20fi)  924-2932;  and  (2) 
King  County  Public  Library,  128  East 
Fourth.  North  Bend,  WA  98045. 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Com.mission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  development  application.  No 


competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice, 

D9.  Filing  and  Service  and  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and  conditions, 
and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34[b]  of  the  regulations  (see 
Order  No.  533  issued  May  8. 1991,  56 
Fed.  Reg.  23108  (May  20, 1991)),  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "COMMENTS,"  "REPLY 
COMMENTS," 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish  the 
name,  address  and  telephone  number  of 
the  person  submitting  the  filing;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Secretary.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to:  Director,  Division  of  Project  Review. 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission,  Room 
1027,  at  the  above  address.  Each  filing 
must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  385.2010. 
Lois  D.  Casbell. 
Secretary. 

(FR  Doc.  92-6644  Filed  4-14-^2;  8:45  am) 
Pn  ;  •>«3  COM  «-•"  ^'  M 
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'Docket  No  RP92-152-OO01 

Texas  Eastern  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff  | 

April  9. 1992. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  April  7, 1992.  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No.  1.  the 
following  tariff  sheets  with  a  proposed 
effective  date  of  May  7. 1992: 

Fifth  Revised  Sheet  No.  523 
Fifth  Revised  Sheet  No.  524 
Fifth  Revised  Sheet  No.  525 
Fifth  Revised  Sheet  No.  526-599 

By  this  filing.  Texas  Eastern  proposed 
to  include  a  new  section  36  as  part  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff.  Proposed  section  36 
would  provide  that  Texas  Eastern  may 
enter  into  operational  balancing 
agreements  with  certain  parties  that 
operate  natural  gas  facilities  which 
interconnect  with  Seller's  system  (Third 
Party  Pipelines]. 

Texas  Eastern  states  that  the 
proposed  change  to  the  General  Terms 
and  Conditions  of  Texas  Eastern's  Tariff 
will  provide  enhanced  flexibility  to 
Texas  Eastern's  shippers,  consistent 
with  open  access  transportation 
principles,  and  will  promote  equality  of 
service  by  providing  a  means  by  which 
Texas  Eastern  and  "Third  Party 
Pipelines"  can  manage  inadvertent  over- 
and  under-deliveries  of  gas  from  their 
transportation  customers  in  a  fair  and 
consistent  manner,  while  also 
maintaining  operation  requirements. 
Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  all  authorized 
purchasers  of  gas  from  Texas  Eastern, 
interested  state  commission,  all  Rate 
Schedule  FT-1  and  IT-1  shippers,  and 
all  "Third  Party  Pipelines" 
interconnecting  with  Texas  Eastern. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North'Capitol  Street,  NE..  Washington 
DC  2042a  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  16. 1992. 

Protests  will  be  considered  by  the 
Commission  in  determining  the    ■ 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 


for  public  inspection  in  the  public 

reference  room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-8689  Filed  4-14-92:  8:45  am] 
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Office  of  Fo'isii  l^'ergy 
[FE  Docket  No.  92-33-NGl 

Amoco  Canada  Ma-^^ering  Corp., 
Appl'catiO'^^  'or  B'ankpf  Authorization 
(0  irnport  Natural  Gas  From  Canada 

agency:  Department  of  Energy,  Office  of 
Fossil  Energy. 

action:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  Canada. 

Summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  of  an  application  filed 
on  March  9. 1992,  by  Amoco  Canada 
Marketing  Corp.  (Amoco  Canada) 
requesting  blanket  authorization  to 
import  up  to  200  Bcf  of  natural  gas  from 
Canada  over  a  two-year  period 
beginning  with  the  date  of  first  delivery. 
Amoco  Canada  intends  to  use  existing 
facilities,  and  will  submit  quarterly 
reports  of  its  transactions.  Additionally. 
Amoco  Canada  requests  a  shortened 
notice  period  for  its  application. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time.  May  15, 1992. 
addresses:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056. 
FE-50, 1000  Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-9478. 
FOB  FURTHER  INFORMATION  CONTACT: 
Susan  K.  Gregersen,  Office  of  Fuels 
Programs.  Fossil  Energy.  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-070, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-0063. 
Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  AmOCO 

Canada,  a  Delaware  o  :  ^^  r<,  uon  with  its 


principal  place  of  business  in  Chicago. 
Illinois,  is  an  indirect  subsidiary  of 
Amoco  Corporation.  Amoco  Canada 
proposes  to  import  gas  for  sale  to  a 
variety  of  purchasers  in  U.S.  markets, 
including  commercial  and  industrial  end 
users,  utility  customers,  pipelines  and 
distribution  companies,  acting  either  on 
its  own  behalf  or  as  an  agent  for  others. 
The  gas  to  be  imported  by  Amoco 
Canada  will  be  supplied  by  producers, 
associations  and  pipeline  companies, 
and  the  terms  of  the  supply  contracts 
will  depend  upon  current  market 
demand  for  the  gas.  Amoco  Canada  will 
import  the  gas  through  existing  facilities 
at  various  points  along  the  international 
border. 

In  requesting  a  shortened  notice 
period  for  its  appUcation,  Amoco 
Canada  states  that  its  pending  natural 
gas  sales  arrangements  are  dependent 
upon  import  authorization  from  DOE. 
DOE  has  determined  that  this  reason 
stated  by  Amoco  Canada  for  a 
shortened  notice  period  is  insufficient; 
consequently,  the  request  is  denied. 

The  decision  on  the  request  for  import 
authority  will  be  made  consistent  with 
the  DOE'S  gas  import  policy  guidelines. 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  market 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684.  February  22, 1994). 
Parties  should  comment  on  the  issue  of 
competitiveness  as  set  forth  in  the 
policy  guidelines.  Amoco  Canada 
asserts  its  proposed  import  transactions 
will  be  competitive.  Parties  opposing 
Amoco  Canada's  request  for  import 
authorization  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  use.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 


In  response  to  this  notice,  any  person 
m,ay  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  a  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding. 
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although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determinmg  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specined  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues,  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  heanng.  Any  request  to  file 
additional  wntten  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  tridl-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  tridl-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CYV. 
590.316. 

A  copy  of  Amoco  Canada  s 
application  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056,  at  the 
above  address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4  30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  m  Washington,  DC,  on  April  8, 1992. 
Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

|FR  Doc.  92-8710  Filed  4-15-92;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-60029;  FWL-4056-8) 

Intent  to  Suspend  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  issuance  of  notices  of 
intent  to  suspend. 

summary:  Ths  notice,  pursuant  to 

section  6  (f)[2;  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
7  U.S.C.  136  et  seq.,  announces  that  EPA 
has  issued  Noticefs)  of  Intent  to 
Suspend  pursuant  to  section  3(c)(2)(B)  of 
FIFRA.  The  noticefs)  were  issued 
following  issuance  of  Data  Call-in 
Noticefsj  by  the  Agency  and  the  failure 
uf  registrant(s)  subject  to  the  Data  Call- 
in  Noticejs)  to  take  appropriate  steps  to 
secure  the  data  required  to  be  submitted 
to  the  Agency,  This  notice  includes  the 
text  of  a  Notice  of  Intent  to  Suspend. 
absent  specific  chemical,  product,  or 
factual  information.  Table  A  of  this 
notice  further  ideiitifies  the  registrant(s) 
to  whom  the  Notice(s)  of  Intent  to 
Suspend  were  issued,  the  date  each 
Notice  of  Intent  to  Suspend  was  issued, 
the  active  ingredient(s)  involved,  and 
the  EPA  registration  number(9)  and 
namefs]  of  the  registered  product(s) 
which  are  affected  by  the  Notice(s)  of 
Intent  to  Suspend.  Moreover,  Table  B  of 
this  notice  identifies  the  basis  upon 
which  the  .Notice(s)  of  Intent  to  Suspend 
were  issued.  Finally,  matters  pertaining 
to  the  timing  of  requests  for  hearing  are 
specified  in  the  Notice(s)  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B). 
As  required  by  section  6(f)(2),  the 
Notice(s)  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  each  affected  registrant  at 
its  address  of  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Brozena,  Office  of 
Com.pliance  Monitoring  (EN-342), 
Laboratorj'  Data  Integrity  Assurance 
Division,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington,  DC 
20460,  (703)  308-8267. 

SUPPLEMENTARY  INFORMATION: 

1.  Text  of  a  Notice  of  Intent  to  Suspend 

T!:e  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical, 
product,  or  factual  information,  follows: 


I  nitpd  Statps  f>.vironm,enUi  Prolci  tion 
^gpn■  y 

Otftce  of  P*stlcide«  ■no  To«»c  Sub«t»nces 
Washington.  DC  20460 

CertiHed  Mail 

Return  Receipt  Requested 

SUBJECT:  Suspension  of  Registration  of 
Pesticide  Producl(s)  Containing 

for  Failure  to  Comply  *vith 

the  3(c)(2)(B)  Data  Call-in  Notice  for 
Dated 


Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registration(8)  listed  in 
Attachment  I  will  be  suspended  30  days 
from  your  receipt  of  this  letter  unless 
you  take  steps  within  that  time  to 
prevent  this  Notice  from  automatically 
becoming  a  final  and  effective  order  of 
suspension.  The  Agency's  authority  for 
suspending  the  registration(8)  of  your 
product(s)  is  section  3(c)(2)(B)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Upon 
becoming  a  final  and  effective  order  of 
suspension,  any  violation  of  the  order 
will  be  an  unlawful  act  under  section 
12{a)(2)(J)  of  HERA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 
comply  with  the  terms  of  the  3(c)(2)(B) 
Data  Call-In  Notice.  The  specific  basis 
for  issuance  of  this  Notice  is  stated  in 
the  Explanatory  Appendix  (Attachment 
III)  to  this  Notice,  Affected  product(s) 
and  the  requirement(s]  which  you  failed 
to  satisfy  are  listed  and  described  in  the 
following  three  attachments: 

Attachment  I  Suspension  Report  - 
Product  List 

Attachment  II  Suspension  Report  - 
Requirement  List 

Attachment  III  Suspension  Report  - 
Explanatory  Appendix 

The  suspension  of  the  registration  of 
each  product  listed  in  Attachment  I  will 
become  final  unless  at  least  one  of  the 
following  actions  is  completed. 

1.  You  may  avoid  suspension  under 
this  Notice  if  you  or  another  person 
adversely  affected  by  this  Notice 
properly  request  a  hearing  within  30 
days  of  your  receipt  of  this  Notice.  If  you 
request  a  hearing,  it  will  be  conducted  in 
accordance  with  the  requirements  of 
section  6(d)  of  FIFRA  and  the  Agency's 
procedural  regulations  in  40  CFR  part 
164. 

Section  3(c)(2)(B),  however,  provides 
that  the  only  allowable  issues  which 
may  be  addressed  at  the  hearing  are 
whether  you  have  failed  to  take  the 
actions  which  are  the  bases  of  this 
Notice  and  whether  the  Agency's 
decision  regarding  the  disposition  of 
existing  stocks  is  consistent  with  FIFRA. 
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Therefore,  no  substantive  allegation  or 
legal  argument  concerning  other  issues, 
including  but  not  limited  to  the  Agency's 
original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utility  of  any  of  the 
required  data  or  other  information  or 
deadlines  imposed,  and  the  risks  and 
benefits  associated  with  continued 
registration  of  the  affected  product,  may 
be  considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which 
may  be  considered  in  the  proceeding. 

Section  3(c){2)(B)(iv)  of  HFRA 
provides  that  any  hearing  must  be  held 
and  a  determination  issued  within  75 
days  after  receipt  of  a  hearing  request. 
This  75-day  period  may  not  be  extended 
unless  all  parties  in  the  proceeding 
stipulate  to  such  an  extension.  If  a 
hearing  is  properly  requested,  the 
Agency  will  issue  a  final  order  at  the 
conclusion  of  the  hearing  governing  the 
suspension  of  your  product(s). 

A  request  for  a  hearing  pursuant  to 
this  Notice  must  (1)  include  specific 
objections  which  pertain  to  the 
allowable  issues  which  may  be  heard  at 
the  hearing,  (2)  identify  the 
registrationis)  for  which  a  hearing  is 
requested,  and  (3)  set  forth  all  necessary 
supporting  facts  pertaining  to  any  of  the 
objections  which  you  have  identified  in 
your  request  for  a  hearing.  If  a  hearing  is 
requested  by  any  person  other  than  the 
registrant,  that  person  must  also  state 
specifically  why  he  asserts  that  he 
would  be  adversely  affected  by  the 
suspension  action  described  in  this 
Notice.  Three  copies  of  the  request  must 
be  submitted  to:  Hearing  Clerk,  A-110, 
U.S.  Environmental  Protection  Agency, 
401  M  St..  SW..  Washington.  DC  20460. 
and  an  additional  copy  should  be  sent  to 
the  signatory  Hsted  below.  The  request 
must  be  received  by  the  Hearing  Clerk 
by  the  30th  day  from  your  receipt  of  this 
Notice  in  order  to  be  legally  effective. 
The  30-day  time  limit  is  established  by 
FIFRA  and  cannot  be  extended  for  any 
reason.  Failure  to  meet  the  30-day  time 
limit  will  result  in  automatic  suspension 
of  your  registration(s)  by  operation  of 
law  and.  under  such  circumstances,  the 
suspension  of  the  registration  for  your 
affected  product(s)  will  be  final  and 
effective  at  the  close  of  business  30  days 
after  your  receipt  of  this  Notice  and  will 
not  be  subject  to  further  administrative 
review. 

The  Agency's  Rules  of  Practice  at  40 
CFR  164.7  forbid  anyone  who  may  take 
part  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proceeding  ex  parte  with 
ary  party  or  with  any  person  who  has 


been  connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the 
following  EPA  Offices,  and  the  staffs 
thereof,  are  designated  as  judicial  staff 
to  perform  the  judicial  function  of  EPA 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  Suspend:  The  Office 
of  the  Administrative  Law  Judges,  the 
Office  of  the  Judicial  Officer,  the 
Administrator,  the  Deputy 
Administrator,  and  the  members  of  the 
staff  in  the  immediate  offices  of  the 
Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  communication  with 
trial  staff  or  any  other  interested  person 
not  employed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  applicable  regulations. 

2.  You  may  also  avoid  suspension  if 
within  30  days  of  your  receipt  of  this 
Notice,  the  Agency  determines  that  you 
have  taken  appropriate  steps  to  comply 
with  the  section  3(c)(2)(B)  Data  Call-In 
Notice.  In  order  to  avoid  suspension 
under  this  option,  you  must 
satisfactorily  comply  with  Attachment 
II.  Requirement  List,  for  each  product  by 
submitting  all  required  supporting  data/ 
information  described  in  Attachment  II 
and  in  the  Explanatory  Appendix 
(Attachment  III)  to  the  following  address 
(preferably  by  certified  mail): 
Office  of  Compliance  Monitoring  (EN- 

342),  Laboratory  Data  Integrity 

Assurance  Division.  U.S. 

Environmental  Protection  Agency,  401 

M  St..  SW..  Washington.  DC  20460. 

For  you  to  avoid  automatic 
suspension  under  this  Notice,  the 
Agency  must  also  determine  within  the 
applicable  30-day  period  that  you  have 
satisfied  the  requirement(s)  that  are  the 
bases  of  this  Notice  and  so  notify  you  in 
writing.  You  should  submit  the 
necessary  data/information  as  quickly 
as  possible  for  there  to  be  any  chance 
the  Agency  will  be  able  to  make  the 
necessary  determination  in  time  to 
avoid  suspension  of  your  product(s). 

The  suspension  of  the  registration(8) 
of  your  company's  product(s)  pursuant 
to  this  Notice  will  be  rescinded  when 
the  Agency  determines  you  have 
complied  fully  with  the  requirements 
which  were  the  bases  of  this  Notice. 
Such  compliance  may  only  be  achieved 
by  submission  of  the  data/information 
described  in  the  attachments  to  the 
signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  compliance  with  the 


requirements  which  are  the  bases  of  this 
Nofice  and  so  informs  you  in  writing. 

After  the  suspension  becomes  final 
and  effective,  the  registrant  subject  to 
this  Notice,  including  all  supplemental 
registrants  of  product(s)  listed  in 
Attachment  I,  may  not  legally  distribute, 
sell,  use.  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer 
to  deliver,  to  any  person,  the  product(s) 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 
preceding  sentence,  may  continue  to 
distribute,  sell,  use,  offer  for  sale,  hold 
for  sale,  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver 
or  offer  to  deliver,  to  any  person,  the 
product(s)  listed  in  Attachment  I. 

Nothing  in  this  Nofice  authorizes  any 
person  to  distribute,  sell,  use,  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment,  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver,  to 
any  person,  the  product(s)  listed  in 
Attachment  I  in  any  manner  which 
would  have  been  unlawful  prior  to  the 
suspension. 

If  the  registration(s)  of  your  product(s) 
listed  in  Attachment  I  are  currently 
suspended  as  a  result  of  failure  to 
comply  with  another  section  3(c)(2)(B) 
Data  Call-In  Notice  or  Section  4  Data 
Requirement  Notice,  this  Nofice,  when  it 
becomes  a  final  and  effective  order  of 
suspension,  will  be  in  addifion  to  any 
existing  suspension,  i.e..  all 
requirements  which  are  the  bases  of  the 
suspension  must  be  satisfied  before  the 
registraUon  will  be  reinstated. 

You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to 
nofify  all  supplementary  registered 
distributors  of  your  basic  registered 
product  that  this  suspension  acfion  also 
applies  to  their  supplementary 
registered  product(s)  and  that  you  may 
be  held  liable  for  violations  committed 
by  your  distributors. 

If  you  have  any  questions  about  the 
requirements  and  procedures  set  forth  in 
this  suspension  notice  or  in  the  subject 
3(c)(2)(B)  Data  Call-in  Notice,  please 
contact  Stephen  L  B:  zena  at  (703)  308- 
8267. 
Sincerely  yours, 

Director.  Office  of  Compliance 

Monitoring 

Attachments: 

Attachment  I  -  Product  List 

Attachment  I!  -  Requirement  List 

Attachment  I!!    Explanatory  Appendix 
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II.  Registrant(s)  Receiving  and  Affected 
by  Notice(s)  of  Intent  to  Suspend;  Date 
of  Issuance;  Active  Ingredient  and 
Producl(s)  Affected 

A  letter  of  ncification  has  been  sent 
for  the  follow  n^  p-oduct(s): 


Ltfi^L  A— Product  List 


Registrant  Affected 

EPA  Registration 
Numt)er 

Active  Ingredient 

NarDc  of  Product 

Date  Issued 

Akzo  Chemie  America 

00692200024 

Thiram 

Perkacit  Thiram  -  99 

3/25/92 

Agrolinz,  Inc. 

Amvac  Chemical  Corp. 

ft 

04254500004 
00548100113 

00548100114 

00548100161 
00548100248 
00548100249 

Thiram 
Mevinphos 

Mevinphos 

Mevinphos 
Mevinptios 
Mevinphos 

B  4  G  Thiram  75  Turt  Fungicide 

Durham    Duraphos    EM    4    Oganophos- 

ptxxus  Insectictde 
Durtiam     Duraphos     400     Oganophos- 

phorus  Insecticide 
Duraphos  10  3 

Royal  Brand  Phosdnn  Spray  Concentrate 
Royal    Brand    2%    Phosdnn    InsecficKlo 

Dust 
Shell  Phosdnn  Insecticide  100% 
Phosdnn  4EC  Insecbade 
Mevinphos  Insecticide 

3/25/92 
3/25/92 

3/25/92 

3/25/92 
3/25/92 
3/25/92 

,  I 

X548100411 
00548100412 
00548100425 

Mevinphos 
Mevinphos 
Mevinphos 

3/25/92 
3/25/92 
3/25/92 

Hysan  Corporation 

00033400263 

Thiram 

Rampel  Rodent  Repellent 

3/25/92 

Helena  Chemical  Company 

00590500228 
00590500298 

Mevinphos 
Mevinphos 

Helena  Ptwsdnn  4-E 
Helena  Phosdnn  2-E 

3/25/92 
3/25/92 

Micro-Flo  Company 

05103600053 
05103600065 

Thiram 
Thiram 

Thiram  75WP 
Thiram  65WP 

3/25/92 
3/25/92 

Milazzo  Company,  Samuel  J. 

00821800001 

Thiram 

Milazzo  Brand  Animal  Chaser 

3/25/92 

Platto  Chemical  Company 

03470400343 

Mevinphos 

Clean  Crop  Phosdnn  4  0  Misdble 

3/25/92 

Security   Products   Company   of   Dela- 
ware, Inc. 

05664400C80 

Thiram 

Repel  #2  Wild  Animal  Repellent 

3/25/92 

05664400082 

Thiram 

Chacon  Rat>bit  Deer,  Rodent  Repellent 

3/25/92 

111,  Ba:;.;s  for  Issuance  of  NoSicc  of       ^ 
Intent;  Requirement  List 

The  following  regisfrant(s)  failed  to 
submit  the  following  required  data  or 
information: 


Table  B— Requirement  List 


Active  Ingredient 

Registrant  Affected 

Requirement  Name 

Guideline  Reference  Number 

Onginal 
Due-Date 

Mevinphos 

Amvac  Chemical  Corp. 

Fish  Toxicity  -  Bluegill  -  TEP 

72-1  (b) 

1/13/89 

Fish  Toxicity  -  Rainbow  Trout  -  TEP 

72-1(d) 

1/13/89 

Invertetjrate  Toxicity  -  TEP 

72-2(b) 

1/13/89 

Early  Life  Stage  -  Fish 

72-4(a) 

1/13/89 

Life  Cycle  -  Invertetjrate 

72-4(b) 

1/13/89 

Hydrolysis 

161-1 

1/13/89 

ivievinphos 

Platte  Chemical  Company 

Fish  Toxicity  -  Bluegill  -  TEP 

72-1(b) 

1/13/89 

Fish  Toxicity  -  Rainbow  Trout  -  TEP 

72-1  (d) 

1/13/89 

Invertebrate  Toxicity  -  TEP 

72-2(b)       . 

1/13/89 

Early  Life  Stage  -  Fish 

72-4(8) 

1/13/89 

f 

Life  Cycle  -  Invertetxate 

72-4(b) 

1/13/89 

Hydrolysis 

161-1 

1/13/89 

Helena  Chemical  Company 

Fish  Toxicity  -  Bluegill  -  TEP 

72-1  (b) 

1/13/89 

, 

Fish  Toxicity  -  Rainbow  Trout  -  TEP 

72-1  (d) 

1/13/89 

Invertebrate  Toxicity  -  TEP 

72-2(b) 

1/13/89 

^ 

Early  Life  Stage  -  Fish 

72-4(8) 

1/13/89 

Life  Cycle  -  Invertebrate 

72-4(b) 

1/13/89 

Hydrolysis 

161-1 

1/13/89 

Thiram 

Hysan  Corporation 

90-Day  Response 

12/31/91 

Akzo  Chemie  America 

90-Day  Response 

12/18/91 

Milazzo  Company.  Samuel  J. 

90-Day  Response 

12/18/91 

Agrolinz.  Inc 

90-Day  Response 

12/18/91 

Micro-Flo  Company 

90-Day  Response 

12/19/91 
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Table  B— Requirement  List— Continued 


,Acttve  Ingradient 


Registrant  Affected 


Security    Products    Company    of 
Oeiaware,  Inc. 


Requirement  Name 


90-Oay  Response 


Guideline  Reference  Number 


Original 
Due-Date 


12/30/91 


IV   AttachiTipnt  I!I  Suspension  Report- 
Explanatory  .\ppendix 

A  discussion  of  the  basis  for  the 
Notice  of  Intent  to  Suspend  follows: 

A.  Mevinphos 

On  March  31. 1988,  EPA  issued  a 
Registration  Standard  which  included  a 
Data  Call-in  Notice  (DCI)  pursuant  to 
the  authority  of  FIFRA  section  3(c)(2)(B) 
which  required  registrants  of  products 
containing  mevinphos  used  as  an  active 
ingredient  to  develop  and  submit  data. 
These  data  were  determined  to  be 
necessary  to  maintain  the  continued 
registration  of  affected  products.  Failure 
to  comply  with  the  requirements  of  a 
Data  Call-In  Notice  is  a  basis  for 
suspension  under  section  3(c)(2)(B)  of 
FIFRA. 

The  Mevinphos  Data  Call-In  required 
each  affected  registrant  to  submit 
materials  demonstrating  selection  by  the 
registrant  of  the  options  to  address  the 
data  requirements  within  90  days  of  the 
registrant's  receipt  of  the  DCI.  On  July 
11. 1988.  AMVAC  Chemical  Corp.. 
registrant  of  certain  affected  mevinphos 
products,  committed  to  generate  and 
submit  data  for  mevinphos  by  the 
deadlines  required  by  the  Data  Call-In 
Notice.  Helena  Chemical  Company  and 
Platte  Chemical  Company  applied  for 
and  were  granted  generic  data 
exemptions  and  therefore,  relied  on  the 
efforts  of  AMVAC  Chemical  Corp.  to 
provide  the  Agency  with  the  required 
data.  A  condition  of  a  generic  data 
exemption  is  that  if  the  registrant  who 
has  committed  to  generate  and  submit 
the  required  data  fails  to  take 
appropriate  steps  to  meet  the 
requirements  or  is  no  longer  in 
compliance  with  a  data  requirement,  the 
Agency  will  consider  that  both  the 
registrant  who  has  committed  to  submit 
the  data  and  the  registrants  claiming  a 
generic  data  exemption  are  not  in 
compliance. 

These  deadlines  have  passed  for  the 
data  requirements  listed  in  Attachment 
II  and  to  date  the  Agency  has  not 
received  adequate  data  to  satisfy  these 
requirements.  To  follow  is  a  summary  of 
the  data  requirements  that  have  not 
been  met  and  a  discussion  of  why  they 
are  included  in  this  Notice. 

1.  Hydrolysis — Guideline  161-1. 
A.MVAC  Chemical  Corp.  did  not 


conduct  an  adequate  hydrolysis  study 
for  this  chemical.  AMVAC  submitted  a 
protocol  for  the  hydrolysis  study  which 
EPA  approved  with  the  following 
conditions:  (1)  Separate  studies  were  to 
be  done  on  the  alpha  and  beta  isomers 
as  well  as  on  the  mixture  ratio  of  both 
isomers;  and  (2)  the  test  material  was  to 
be  radiolabeled  and  analytical 
separation  techniques  were  to  be 
upgraded.  The  company  was  notified  of 
this  in  a  letter  sent  by  the  Agency  on 
May  11. 1990.  The  study  received  from 
the  company,  however,  was  conducted 
using  only  the  mixture  of  isomers.  The 
company  did  not  submit  the  separate 
studies  on  each  individual  isomer  as 
discussed  in  the  Agency's  May  11, 1990, 
letter.  The  justification  by  the  company 
for  conducting  the  study  using  a  mixture 
of  isomers  rather  than  doing  separate 
studies  on  each  isomer  was  deemed 
inadequate  by  the  Agency  as  discussed 
in  the  Agency's  response  to  the  protocol 
submission.  Therefore,  the  requirement 
for  the  hydrolysis  study  has  not  been 
met  because  the  company  also  did  not 
submit  separate  studies  on  the  alpha 
and  beta  isomers  individually  as 
discussed  in  the  response  to  the  protocol 
submission. 

2.  Freshwater  Fish  Toxicity — 
Guidelines  72-lB  &  72-lD  and  Acute 
Toxicity  to  Freshwater  Invertebrates — 
Guideline  72-2.  The  Mevinphos 
Registration  Standard  required  that  the 
Freshwater  Fish  Toxicity/Freshwater 
Invertebrate  Toxicity  studies  be 
completed  and  the  data  submitted  9 
months  from  the  registrant's  receipt  of 
the  Standard.  AMVAC  Chemical  Corp. 
received  the  Registration  Standard  on 
April  13. 1988.  therefore  the  original  due 
date  for  the  studies  was  January  13. 
1989.  Subsequently,  on  August  11. 1989. 
after  the  deadline  had  passed,  the 
registrant  requested  a  waiver  for  the 
Freshwater  Fish  Toxicity/Freshwater 
Invertebrate  Toxicity  studies.  In  a  letter 
dated  December  6. 1991,  the  Agency 
informed  AMVAC  Chemical  Corp.  that 
it  was  denying  its  waiver  requests  since 
the  Agency  has  determined  that  these 
studies  are  still  required  for  the  products 
currently  registered. 

3.  Fish  Early  Life  Stage — Guideline 
72-4 A  and  Aquatic  Invertebrate 
Lifecycle— Guideline  72^B.  The 
Mevinphos  Registration  Standard 
required  that  the  Fish  Eariy  Life  Stage/ 


Aquatic  Invertebrate  Lifecycle  studies 
be  completed  and  the  data  submitted  15 
months  from  the  receipt  of  the  Standard. 
AMVAC  Chemical  Corp.  received  the 
Registration  Standard  on  April  13, 1988. 
therefore  the  original  due  date  for  the 
studies  was  July  13. 1989.  Following  the 
passing  of  the  deadUne,  the  registrant 
filed  time  extension  requests  on 
September  14. 1989,  and  May  24, 1991. 
which  the  Agency  reviewed.  In  addition, 
also  after  the  deadline  passed,  the 
registrant  filed  requests  for  a  change  in 
test  species  from  the  rainbow  trout  to 
the  fathead  minnow  on  July  25, 1989,  and 
May  22.  19<J1  In  a  letter  dated  December 
6. 1991.  the  Agency  informed  A.MVAC 
Chemical  Corp.  that  it  concluded  that 
the  "justification  provided  does  not 
warrant  an  extension  of  time  for  the 
studies  or  a  change  in  test  species  for 
the  Fish  Early  Life  Stage  study." 

Because  AMVAC  Chemical  Corp. 
(and  thereby  the  Helena  Chemical 
Company  and  Platte  Chemical 
Company)  have  failed  to  provide 
appropriate  or  adequate  data 
submissions  within  the  time  provided 
for  the  data  requirements  listed  in 
Attachment  II.  the  Agency  is  issuing  this 
Notice  of  Intent  to  Suspend. 

B.  Thiram 

On  September  16.  1991,  EPA  issued  a 
Data  Call-In  Notice  (DCI)  under 
authority  of  FIFRA  section  3(c)(2)(B) 
which  required  registrants  of  products 
containing  thiram  used  as  an  active 
ingredient  to  develop  and  submit  data. 
These  data  were  determined  to  be 
necessary  to  maintain  the  continued 
registration  of  affected  products.  Failure 
to  comply  with  the  requirements  of  a 
Data  Call-In  Notice  is  a  basis  for 
suspension  under  section  3(c)(2)(B)  of 
FIFRA. 

The  Thiram  Data  Call-In  Notice 
required  each  affected  registrant  to 
submit  materials  relating  to  the  election 
of  the  options  to  address  the  data 
requirements.  That  submission  was 
required  to  be  received  by  the  Agency 
within  90  days  of  the  registrant's  receipt 
of  the  DCI.  Because  the  Agency  has  not 
received  a  response  from  you  as  a 
thiram.  registrant  to  undertake  the 
required  testing  or  an>  other  appropriate 
response,  the  Agency  is  initiating 
through  this  Notice  of  Intent  to  Suspend 
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the  actions  which  FIFRA  requires  it  to 
take  under  these  circumstances, 

V.  Conclusions 

EPA  has  issued  Notice(s)  of  Intent  to 
Suspend  on  the  dates  indicated.  Any 
further  information  regarding  the 
Notice(s)  may  be  obtained  from  the 
contact  person  noted  above. 

Dated:  April  8,  1992. 
Michael  M.  Stahl. 

Director.  Office  of  Compliance  Monitoring. 
(FR  Doc  92^736  Filed  4-14-S2;  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 

Final  Order  Barring  Claims, 
Discharging  and  Releasing  the  Farm 
Credit  Bank  of  Spokane  as  Receiver 
and  Canceling  Articles  of 
Incorporation  of  Glendlve  Production 
Credit  Assoc. 

AGENCY:  Farm  Credit  Administration. 
action:  Notice. 

On  March  25,  1992.  the  Chairman  of 
the  Farm  Credit  Administration  Board 
e.Kecuted  a  Final  Order  barring  claims 
against  the  Farm  Credit  Bank  of 
Spokane  (FCB)  as  successor  to  the 
Federal  Intermediate  Credit  Bank  of 
Spokane,  arising  out  of  the  liquidation  of 
the  Glendsve  Production  Credit 
Association;  discharging  the  FCB  as 
receiver;  and  canceling  the  Articles  of 
Incorporation  of  the  Glendive 
Production  Credit  Association.  The  text 
of  the  Final  Order  is  set  forth  below: 

Final  Order  Barring  Clairns,  Discharging  and 
Releasing  the  Farm  Credit  Bank  of  Spokane 
as  Receiver  and  Canceling  Articles  of 
Incorporation  of  Glendive  Production  Credit 
Association 

Whereas,  the  Board  of  Directors  of  the 
Glendive  F*roduction  Credit  Association 
(Glendive  PCA)  adopted  a  resolution  placing 
the  PCA  in  voluntary  liquidation  and  a 
Liquidation  Plan  (Plan)  outlining  the  manner 
in  which  the  liquidation  was  to  proceed, 
which  were  approved  by  the  Farm  Credit 
Administration  on  January  16.  1985; 

Whereas,  pursuant  to  the  Plan.  Gerald 
Wharton  was  appointed  Liquidating  Agent  by 
the  Federal  Intermediate  Credit  Bank  of 
Spokane  (FlCBl  on  January  16,  1985,  on  April 
22,  1985,  Larry  Butterfield  was  appointed 
successor  Liquidating  Agent,  on  [une  18,  1985, 
Hugh  Miller  was  appointed  successor 
Liquidating  Agent;  on  [anuary  1,  1987,  Ray  W 
Fiscus  was  appointed  successor  Liquidating 
Agent;  on  December  1.  1988,  Robert  Damon 
\\as  appointed  successor  Liquidating  Agent 
by  the  Farm  Credit  Bank  of  Spokane 
(successor  to  the  FICB);  on  February  16,  1989, 
Kenneth  Mathistad  was  appointed  successor 
Liquidating  Agent;  and  on  May  1,  1990, 
Richard  Person  was  appointed  successor 
Liquidating  Agent; 


Whe.'-eas,  on  December  31. 1988,  pursuant 
to  the  Sale  and  Purchase  Agreement,  the 
Farm  Credit  Bank  of  Spokane  purchased 
substantially  all  remaining  assets  of  the 
Glendive  PCA  and  assumed  substantially  all 
remaining  liabilities: 

Whereas,  all  assets  of  the  Glendive  PCA 
have  been  disposed  of  in  accordance  with  the 
Plan; 

Whereas,  the  Glendive  PCA  has  been 
audited  and  examined,  and  the  accounts  of 
the  Glendive  PCA  for  the  period  January  16. 
1985,  through  the  date  of  this  Order  have 
been  approved; 

Whereas,  in  accordance  with  the  Plan,  all 
claims  filed  by  creditors  and  holders  of 
equities  have  been  paid  or  provided  for, 
including,  without  limitation,  certain 
administrative  expenses  which  the  Farm 
Credit  Bank  of  Spokane  (successor  to  the 
FICB).  has  paid;  and 

Whereas,  all  claims  filed  by  creditors  and 
holders  of  equities  shall  forever  be 
discharged; 

Now,  therefore,  it  is  hereby  ordered  that: 

1.  All  claims  of  creditors,  stockholders,  and 

holders  of  participation  certificates  and  other 
equities,  and  of  any  other  persons  and/or 
entities,  against  the  Glendive  Production 
Credit  Association,  or,  to  the  extent  arising 
out  of  the  actions  of  the  Federal  Intermediate 
Credit  Bank  of  Spokane  or  its  successor,  the 
Farm  Credit  Bank  of  Spokane,  in  carrying  out 
the  liquidation  of  the  Glendive  Production 
Credit  Association,  as  approved  by  the  Farm 
Credit  Administration  on  January  16, 1985, 
against  the  Federal  Intermediate  Credit  Bank 
of  Spokane,  the  Farm  Credit  Bank  of 
Spokane,  and  the  Liquidating  .'\gents,  are 
hereby  forever  discharged,  and  the 
commencement  of  any  action,  the 
employment  of  any  process,  or  any  other  act 
to  collect,  recover,  or  offset  any  such  claims 
are  hereby  forever  barred. 

2  The  accounts  of  the  Glendive  Production 
Credit  Association  for  the  period  January  16, 
1985.  through  the  date  of  this  Order  are 
hereby  approved, 

3.  The  Farm  Credit  Bank  of  Spokane  is 
hereby  finally  discharged  and  released  from 
all  responsibility  or  liability  to  the  Farm 
Credit  Administration  or  any  other  person  or 
entity  arising  out  of,  related  to,  or  in  any 
manner  connected  with  the  administration 
and  liquidation  of  the  Glendive  Production 
Credit  Association  during  the  period  January 
16. 1985,  through  the  date  of  this  Order,  The 
discharge  and  release  of  the  Liquidating 
Agents  by  the  Farm  Credit  Bank  of  Spokane 
are  hereby  approved. 

4.  The  Articles  of  Incorporation  of  the 
Glendive  Production  Credit  Association  are 
hereby  cancelled. 

Signed:  March  25,  1992. 
By  Harold  B  Steele, 
Chairman,  Farm  Credit  Administration 
Board. 

Dated;  April  9. 1992. 
Curtis  M,  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
(FTl  Doc  92-8694  Filed  4-14-92;  8:45  am] 
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Final  Order  Barring  Claims, 
Discharging  and  Releasing  the  Farm 
Credit  Bank  of  Spokane  as  Receiver 
and  Cancelling  Articles  of 
Incorporation  of  Milk  River  Production 
Credit  Assoc 

agency:  Farm  Credit  Administration. 
action:  Notice. 

On  March  25. 1992,  the  Chainnan  of 
the  Farm  Credit  Administration  Board 
executed  a  Final  Order  barring  claims 
against  the  Farm  Credit  Bank  of 
Spokane  (FCB)  as  successor  to  the 
Federal  Intermediate  Credit  Bank  of 
Spokane,  arising  out  of  the  liquidation  of 
the  Milk  River  Production  Credit 
Association;  discharging  the  FCB  as 
receiver,  and  cancelling  the  Articles  of 
Incorporation  of  the  Milk  River 
Production  Credit  Association.  The  text 
of  the  Final  Order  is  set  forth  below: 

F'mal  Order  Barring  Claims  Discharging  and 

Releasinsi  the  Farm  Cnniit  Bank  of  Spokane 

H§  Receiver  and  Cancelling  \rt)t !(»«  of 
Incorporation  of  Milk  Ri\pr  IVodix  ticin  (.rt-dit 
.Association 

Whereas,  the  Board  of  Directors  of  the 
Milk  River  Production  Credit  Association 
(Milk  River  PCA)  adopted  a  resolution 
placing  the  PCA  in  voluntary  liquidation  and 
a  Liquidation  Plan  (Plan)  outlining  the 
manner  in  which  the  liquidation  was  to 
proceed,  which  were  approved  by  the  Farm 
Credit  Administration  on  January  16, 1985; 

Whereas,  pursuant  to  the  Plan.  Gerald 
Wharton  was  appointed  Liquidating  Agent  by 
the  Federal  Intermediate  Credit  Bank  of 
Spokane  (FICB)  on  January  16. 1985;  on  April 
22. 1985.  Larry  Butterfield  was  appointed 
successor  Liquidating  Agent;  on  June  18. 1985, 
Hugh  Miller  was  appointed  successor 
Liquidating  Agent;  on  January  1. 1987.  Ray  W. 
Fiscus  was  appointed  successor  Liquidating 
Agent;  on  December  1. 1988.  Robert  Damon 
was  appointed  successor  Liquidating  Agent 
by  the  Farm  Credit  Bank  of  Spokane 
(successor  to  the  FICB);  on  February  16. 1989, 
Kenneth  Mathistad  was  appointed  successor 
Liquidating  Agent;  and  on  May  1, 1990, 
Richard  Pierson  was  appointed  successor 
Liquidating  Agent; 

Whereas,  on  December  31. 198a  pursuant 
to  the  Sale  and  Purchase  Agreement,  the 
Farm  Credit  Bank  of  Spokane  purchased 
substantially  all  remaining  assets  of  the  Milk 
River  PCA  and  assumed  substantially  all 
remaining  liabilities; 

Whereas,  all  assets  of  the  Milk  River  PCA 
have  been  disposed  of  in  accordance  with  the 
Plan: 

Whereas,  the  Milk  River  PCA  has  been 
audited  and  examined,  and  the  accounts  of 
the  PCA  for  the  period  January  16. 1985. 
through  the  date  of  this  Order  have  been 
approved; 

Whereas,  in  accordance  with  the  Plan,  all 
claims  filed  by  creditors  and  holders  of 
equities,  except  any  remaining  obligations  on 
direct  loans  from  the  Farm  Credit  Bank  of 
Spokane  (successor  to  the  FICB)  and 
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participation  certificates  issued  to  Interstate 
Production  Credit  Association,  have  been 
paid  or  provided  for,  mcluding,  without 
limitation,  certain  administrative  expenses 
which  the  Farm  Credit  Bank  of  Spokane  has 
paid:  and 

Whereas,  all  claims  filed  by  creditors  and 
holders  of  equities  shall  forever  be 
discharged: 

Nofv.  therefore,  it  is  hereby  ordered  that: 

1.  All  claims  of  creditors,  stockholders,  and 
holders  of  participation  certificates  and  other 
equities,  and  of  any  other  persons  and/or 
entities,  against  the  Milk  River  Production 
Credit  Association,  or,  to  the  extent  arising 
out  of  the  actions  of  the  Federal  Intermediate 
Credit  Bank  of  Spokane  or  its  successor,  the 
Farm  Credit  Bank  of  Spokane,  in  carrying  out 
the  Liquidation  of  the  Milk  River  Production 
Association,  aa  approved  by  the  Farm  Credit 
Admiiustration  on  January  16. 1985.  against 
the  Federal  Intermediate  Credit  Bank  of 
Spokane,  the  Farm  Credit  Bank  of  Spokane, 
and  the  Liquidating  Agents,  are  hereby 
forever  discharged  and  the  commencement 
of  any  action,  the  employment  of  any 
process,  or  any  other  act  to  collect,  recover, 
or  offset  any  such  claims  are  hereby  forever 
barred. 

2  The  accounts  of  the  Milk  River 
Production  Credit  Association  for  the  period 
January  16, 1985,  through  the  date  of  this 
Order  are  hereby  approved. 

3.  The  Farm  Credit  Bank  of  Spokane  is 
hereby  finally  discharged  and  released  from 
all  responsibility  of  liability  to  the  Farm 
Credit  Administration  or  any  other  person  or 
entity  arising  out  of,  related  to,  or  in  any 
manner  connected  with  the  administration 
and  liquidation  of  the  Milk  River  Production 
Credit  Association  diinng  the  period  January 
16. 1985.  through  the  date  of  this  Order.  The 
discharge  and  release  of  the  Liquidating 
Agents  by  the  Farm  Credit  Bank  of  Spokane 
are  hereby  approved. 

4.  The  Articles  of  Incorporation  of  the  Milk 
River  Production  Credit  Association  are 
hereby  cancelled. 

Signed:  March  2S,  1992.  | 

By  Harold  B.  Steele, 
Chairman.  Farm  Credit  Administration 
Board.  , 

Dated:  April  9.  lfM2 
Cortis  M.  Andersoo, 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc  92-8693  Filed  4-14-92:  8:45  am) 
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Final  Order  Barring  Ciairns, 
Discharging  and  Releasing  tne  Parm 
Credit  Bank  of  Spokan«  as  Receiver 
and  Cancelling  Articles  of 
Incorpocatloo  o1  Southern  Ida^o 
Production  Credit  Assoc 

AGENCY:  Farm  Credit  Administration. 
action:  Notice. 

On  March  25, 1992.  the  Chairman  of 
the  Farm  Credit  Administration  Board 
executed  a  Final  Order  barring  claims 
against  the  Farm  Credit  Bank  of 


Spokane  (FCB)  as  successor  to  the 
Federal  Intermediate  Credit  Bank  of 
Spokane,  arising  out  of  the  liquidation  of 
the  Southern  Idaho  Production  Credit 
Association:  discharging  the  FCB  as 
receiver;  and  cancelling  the  Articles  of 
Incorporation  of  the  Southern  Idaho 
Production  Credit  Association,  The  text 
of  the  Final  Order  is  set  forth  below: 

Final  Order  Barring  Claims.  Discharging  and 
Releasing  the  Farm  Credit  Bank  of  Spokane 
as  Receiver  and  Cancelling  Articles  of 
Incorporation  of  Southern  Idaho  Production 
Credit  Association 

Whereas,  the  Board  of  Directors  of  the 
Southern  Idaho  Production  Credit 
Association  (Southern  Idaho  PCA)  adopted  a 
resolution  placing  the  PCA  in  voluntary 
liquidation  and  a  Liquidation  Plan  (Plaui) 
outlining  the  manner  in  which  the  liquidation 
was  to  proceed,  which  were  approved  by  the 
Farm  Credit  Administration  on  December  12, 
1983: 

Whereas,  pursuant  to  the  Plan,  Dan 
Williams  was  appointed  Liquidating  Agent 
by  the  Federal  Intermediate  Credit  Bank  of 
Spokane  (FICB)  on  February  10, 1984. 
retroactive  to  December  12. 1983;  on  March 
10, 1984,  Gerald  Wharton  was  appointed 
successor  Liquidating  Agent:  on  April  22, 
1985.  Larry  Butterfield  was  appointed 
successor  Liquidating  Agent:  on  June  18, 1985. 
Hugh  Miller  was  appointed  successor 
Liquidating  Agent;  on  January  1, 1987,  Ray  W. 
Fiscus  was  appointed  successor  Liquidating 
Agent;  on  December  1. 1988,  Robert  Damon 
was  appointed  successor  Liquidating  Agent 
by  the  Farm  Credit  Bank  of  Spokane 
(successor  to  the  FICB);  on  February  16, 1989. 
Kenneth  Mathistad  was  appointed  successor 
Liquidating  Agent:  and  on  May  1, 1990. 
Richard  Pierson  was  appointed  successor 
Liquidating  Agent: 

Whereas,  on  December  31. 1988,  pursuant 
to  the  Sale  and  Purchase  Agreement,  the 
Farm  Credit  Bank  of  Spokane  purchased 
substantially  all  remaining  assets  of  the 
Southern  Idaho  PCA  and  assumed 
substantially  all  remaining  liabilities: 

Whereas,  all  assets  of  the  Southern  Idaho 
PCA  have  been  disposed  of  in  accordance 
with  the  Plan: 

Whereas,  the  Southern  Idaho  PCA  has 
been  audited  and  examined,  and  the 
accounts  of  the  Southern  Idaho  PCA  for  the 
period  December  12, 1983,  through  the  date  of 
this  Order  have  been  approved: 

Whereas,  in  accordance  with  the  Plan,  all 
claims  filed  by  creditors  and  holders  of 
equities,  except  any  remaining  obligations  on 
direct  loans  from  the  Farm  Credit  Bank  of 
Spokane  (successor  to  the  FICB).  have  been 
paid  or  provided  for.  including,  without 
limitation,  certain  administrative  expenses 
which  the  Farm  Credit  Bank  of  Spokane  has 
paid;  and 

Whereas,  all  claims  filed  by  creditors  and 
holders  of  equities  shall  forever  be 
discharged: 

Now,  therefore,  it  is  ordered  that 

1.  All  claims  of  creditors,  stockholders,  and 
holders  of  participation  certificates  and  other 
equities,  and  of  any  other  persons  and/or 


entities,  against  the  Southern  Idaho 
Production  Credit  Association,  or.  to  the 
extent  arising  out  of  the  actions  of  the 
Federal  Intermediate  Credit  Bank  of  Spokane 
or  its  successor,  the  Farm  Credit  Bank  of 
Spokane,  in  carrvnng  out  the  liquidation  of  the 
Southern  Idaho  Production  Credit 
Association,  as  approved  by  the  Farm  Credit 
Administration  on  December  12. 1983.  against 
the  Federal  Intermediate  Credit  Bank  of 
Spokane,  the  Farm  Credit  Bank  of  Spokane. 
and  the  Liquidating  Agents,  are  hereby 
forever  discharged,  and  the  commencement 
of  any  action,  the  employment  of  any 
process,  or  any  other  act  to  collect,  recover, 
or  offset  any  such  claims  are  hereby  forever 
barred. 

2.  The  accounts  of  the  Southern  Idaho 
Production  Credit  Association  for  the  period 
December  12.  19S3.  through  the  date  of  this 
Order  are  hereby  approved. 

3.  The  Farm  Credit  Bank  of  Spokane  is 
hereby  finally  discharged  and  released  from 
all  responsibility  or  liability  to  the  Farm 
Credit  Administration  or  any  other  person  or 
entity  arising  out  of.  related  to,  or  in  any 
manner  connected  with  the  administration 
and  liquidation  of  the  Southern  Idaho 
Production  Credit  Association  during  the 
period  December  12  1983.  through  the  date  of 
this  Order.  The  discharge  and  release  of  the 
Liquidating  Agents  by  the  Farm  Credit  Bank 
of  Spokane  are  hereby  approved. 

4.  The  Articles  of  Incorporation  of  the 
Southern  Idaho  Production  Credit 
Association  are  hereby  cancelled. 

Signed:  March  25,  1992. 
By  Harold  B.  Steele, 
Chairman.  Farm  Credit  Administration 
Board. 

Dated:  April  9,  1992. 
Curtis  M.  Anderson. 

Secretary   Farm  Cred: I  Administration  Board. 
[PR  Doc  92-6a'?2  Filed  4-14-92;  8:45  am] 
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Final  Order  Barring  Claims, 
Discharging  and  Releasing  the  Farm 
Credit  Bank  of  Spokane  as  Receiver 
and  Cancelling  Articles  of 
Incorporation  of  Western  Montana 
Production  Credit  Assoc. 

AGENCY:  Farm  Credi"  .Administration. 
action:  Notice. 

summary:  On  March  25, 1992,  the 
Chairman  of  the  Farm  Credit 
Administration  Board  executed  a  Final 
Order  barring  claims  against  the  Farm 
Credit  Bank  of  Spokane  (FCB)  as 
successor  to  the  Federal  Credit  Bank  of 
Spokane,  arising  out  of  the  liquidation  of 
the  Western  Montana  Production  Credit 
Association,  discharging  the  FCB  as 
receiver;  and  cancelling  the  Articles  of 
Incorporation  of  the  Western  Montana 
Production  Credit  Association.  The  text 
of  the  Final  Order  is  set  forth  below^: 
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Final  Order  Barring  Claims.  Discharging  and 
Releasing  the  Farm  Credit  Bank  of  Spokane 
as  Receiver  and  Cancelling  Articles  of 
Incorporation  of  Western  Montana 
Production  Credit  Association 

Whereas,  the  Board  of  Directors  of  the 
Westpm  Montana  Production  Credit 
Association  [Western  Montana  PCA) 
adopted  a  resolution  placing  the  PCA  in 
voluntary  liquidation  and  a  Liquidation  Plan 
(Plan)  outlining  the  manner  in  which  the 
liquidation  was  to  prc'ceed,  which  were 
approved  bv  the  Farm  Credit  Administration 
on  January  16,  1985; 

Whereas,  pursuant  to  the  Plan,  Gerald 
Wharton  was  appointed  Liquidating  Agent  by 
the  Federal  Infermediate  Credit  Bank  of 
Spokane  (FICB)  on  January  16, 1985;  on  April 
22,  1985,  Larry  Butterfield  was  appointed 
successor  Liquidating  Agent;  on  June  18, 1985, 
Hugh  Miller  was  appointed  successor 
Liquidating  Agent:  on  January  1, 1987,  Ray  W. 
Fiscus  was  appointed  successor  Liquidating 
Agent  on  December  1,  1988  Robert  Damon 
was  appointed  successor  Liquidating  Agent 
by  the  Farm  Credit  BanK  of  Spokane 
(successor  to  the  FlCBi,  on  February  16,  1969, 
Kenneth  Mathistad  was  appointed  successor 
Liquidating  Agent:  and  on  May  1, 1990, 
Richard  Pierson  was  appointed  successor 
Liquidating  Agent. 

Whereas,  on  December  31, 1988,  pursuant 
to  the  Sale  and  Purchase  .Agreement,  the 
Farm  Credit  Bank  of  Spokane  purchased 
substantially  all  rerria.ning  assets  of  the 
Western  Montana  PCA  and  assumed 
substantially  all  remaining  liabilities; 

Whereas,  ail  assets  of  the  Western 
Montana  PC.^  have  Iven  disposed  of  in 
accordance  with  the  Plan: 

Whereas,  the  Western  Montana  PCA  has 
been  audited  and  examined,  and  the 
accounts  of  the  PCA  for  the  period  January 
16, 1985.  through  the  date  of  this  Order  have 
been  approved 

Whereas  in  accordance  with  the  Plan,  all 
claims  filed  by  c.-editors  and  holders  of 
equities,  except  any  remaining  obligations  on 
direct  loans  from  the  Farm  Credit  Bank  of 
Spokane  (successor  to  i.he  FICBl.  have  been 
paid  or  provided  for,  including,  without 
limitation,  certain  administrative  expenses 
which  the  Fanr,  C,-edit  Bank  of  Spokane  has 
paid;  and 

Whereas,  all  claim*  filed  by  creditors  and 
holders  of  equities  shall  forever  be 
discharged; 
/VoM,  therefore,  it  is  hereby  ordered  that 
1.  All  claims  of  creditors,  stockholders,  and 
holders  of  participation  certificates  and  other 
equities,  and  of  any  other  persons  and/or 
entities,  against  the  Weste.-n  Montana 
Production  Credit  Association,  or,  to  the 
extent  arising  out  of  the  actions  of  the 
Federal  Intermediate  Credit  Bank  of  Spokane 
or  its  successor,  the  Farm  Credit  Bank  of 
Spokane,  in  carrying  out  the  liquidation  of  the 
Western  Montana  Production  Credit 
Association,  as  approved  by  the  Farm  Credit 
Administration  on  January  16,  1985.  against 
the  Federal  Intermediate  Credi*  Bank  of 
Spokane,  the  Farm  Credi;  Bank  of  Spokane, 
and  the  Liquidating  Agents,  are  hereby 
forever  discharged,  and  the  commencement 
of  any  action,  the  em.ployment  of  any 
process,  or  any  other  act  to  collect,  recover. 


or  offset  any  such  claims  are  hereby  forever 
barred 

2  The  accounts  of  the  Western  Montana 
Production  Credit  Association  for  the  period 
January  16  1985,  through  the  date  of  this 
Order  are  hereby  approved. 

3.  The  Farm  Credit  Bank  of  Spokane  is 
hereby  finally  discharged  and  released  from 
all  responsibility  of  liability  to  the  Farm 
Credit  Administration  or  any  other  person  or 
entity  arising  out  of,  related  to,  or  in  any 
manner  connected  with  the  administration 
and  liquidation  of  the  Western  Montana 
Production  Credit  Association  during  the 
period  January  16, 19B5.  through  the  date  of 
this  Order,  The  discharge  and  release  of  the 
Liquidating  Agents  by  the  Farm  Credit  Bank 
of  Spokane  are  hereby  approved. 

4.  The  Articles  of  Incorporation  of  the 
Western  Montana  Production  Credit 
Association  are  hereby  cancelled. 

Signed:  March  25. 1992. 
By  Harold  B.  Steele, 

Chairman.  Farm  Credit  Administration. 
Board. 

Dated:  April  9. 1992. 
Curtis  M.  Anderson, 

Secretary.  Farm  Credit  Administration  Board, 
[FR  Doc.  92-8697  Filed  4-14-92;  8:45  amj 
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Final  Order  Barring  Claims, 
Discharging  and  Releasing  the  Farm 
Credit  Bank  of  Spokane  as  Receiver 
and  Cancelling  Articles  of 
incorporation  of  Western  Washington 
Production  Credit  Assoc. 

agency:  Farm  Credit  Administration. 
action:  Notice. 

On  March  25. 1992,  the  Chairman  of 
the  Farm  Credit  Administration  Board 
executed  a  Final  Order  barring  claims 
against  the  Farm  Credit  Bank  of 
Spokane  (FCB)  as  successor  to  the 
Federal  Intermediate  Credit  Bank  of 
Spokane,  arising  out  of  the  liquidation  of 
the  Western  Washington  Production 
Credit  Association;  discharging  the  FCB 
as  receiver;  and  cancelling  the  Articles 
of  Incorporation  of  the  Western 
Washington  Production  Credit 
Association.  The  text  of  the  Final  Order 
is  set  forth  below: 

Final  Order  Barring  Claims  OiadlUSillg and 
Releasing  the  Farm  CrtKiit  Bank  of  Spokaiw 

as  Receiver  and  Cantellmg  Articles  of 
Incorporation  of  U  estem  W  ashingtOD 
Production  Credit  Association 

Whereas,  the  Board  of  Directors  of  the 
Western  Washington  Production  Credit 
Association  (Western  Washington  I'CA) 
adopted  a  resolution  placing  the  PCA  in 
voluntary  liquidation  and  a  Liquidation  Plan 
(Plan)  outlining  the  manner  in  which  the 
liquidation  was  to  proceed,  which  were 
approved  by  the  Farm  Credit  Administration 
on  January  16, 1985; 

Whereas,  pursaunt  to  the  Plan.  Gerald 
Wharton  was  appointed  Liquidating  Agent  by 


the  Federal  Intermediate  Credit  Bank  of 
Spokane  (FICB)  on  January  16, 1985;  on  April 
22, 1985,  Larry  Butterfield  was  appointed 
successor  Liquidating  Agent;  on  June  18. 1965. 
Hugh  Miller  was  appointed  successor 
Liquidating  Agent;  on  January  1. 1987.  Ray  W 
Fiscus  was  appointed  successor  Liquidating 
Agent;  on  December  1. 1988.  Robert  Damon 
was  appointed  successor  Liquidating  Agent 
by  the  Farm  Credit  Bank  of  Spokane 
(successor  to  the  FICB);  on  February  16.  1989. 
Kenneth  Mathistad  was  appointed  successor 
Liquidating  Agent:  and  on  May  1. 1990. 
Richard  Pierson  was  appointed  successor 
Liquidating  Agent: 

Whereas,  on  December  31. 1988.  pursuant 
to  the  Sale  and  Purchase  Agreement,  the 
Farm  Credit  Bank  of  Spokane  purchased 
substantially  all  remaining  assets  of  the 
Western  Washington  PCA  and  assumed 
substantially  all  remaining  liabilities; 

Whereas,  all  assets  of  the  W'estem 
Washington  PCA  have  been  disposed  of  in 
accordance  with  the  Plan: 

Whereas,  the  Western  Washington  PCA 
has  been  audited  and  examined,  and  the 
accounts  of  the  Western  Washington  PCA  for 
the  period  January  16, 1985.  through  the  date 
of  this  Order  have  been  approved: 

Whereas,  in  accordance  with  the  Plan,  all 
claims  filed  by  creditors  and  holders  of 
equities  have  been  paid  or  provided  for, 
including,  without  limitatioo.  certain 
administrative  expenses  which  the  Farm 
Credit  Bank  of  Spokane  (successor  to  the 
FICB),  has  paid;  and 

Whereas,  all  claims  filed  by  creditors  and 
holders  of  equities  shall  forever  be 
discharged: 

Now,  therefore,  it  is  hereby  ordered  that: 

1.  All  claims  of  creditors,  stockholders,  and 
holders  of  participation  certificates  and  other 
equities,  and  of  any  other  persons  and/or 
entities,  against  the  Western  Washington 
Production  Credit  Association,  or.  to  the 
extent  arising  out  of  the  actions  of  the 
Federal  Intermediate  Credit  Bank  of  Spokane 
or  its  successor,  the  Farm  Credit  Bank  of 
Spokane,  in  carrying  cu:  the  liquidation  of  the 
Western  Washington  Production  Credit 
Association,  as  approved  by  the  Farm  Credit 
Administration  on  January  16.  1985.  against 
the  Federal  Intermediate  Credit  Bank  of 
Spokane,  the  Farm  Credit  Bank  of  Spokane, 
and  the  Liquidating  Agents,  are  hereby 
forever  discharged,  and  the  commencement 
of  any  action,  the  employment  of  any 
process,  or  any  other  act  to  collect,  recover, 
or  offset  any  such  claims  are  hereby  forever 
barred. 

2.  The  accounts  of  the  Western  Washington 
Production  Credit  Association  for  the  period 
January  16. 1985.  through  the  date  of  this 
Order  are  hereby  approved. 

3.  The  Farm  Credit  Bank  of  Spokane  is 
hereby  finally  discharged  and  released  from 
all  responsibility  or  liability  to  the  Farm 
Credit  Administration  or  any  other  person  or 
entity  arising  out  of.  related  to.  or  in  any 
manner  connected  with  the  administration 
and  liquidation  of  the  Western  Washington 
Production  Credit  Association  during  the 
period  January  16, 1985,  through  the  date  of 
this  Order.  The  discharge  and  release  of  the 
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Liquidating  Agents  by  the  Farm  Credit  Bank 
of  Spokane  are  hereby  approved. 

4.  The  Articles  of  Incorporation  of  the 
Western  Washington  Production  Credit 
Association  are  hereby  cancelled. 

Signed;  March  25. 1992. 
By  Harold  B.  Steele. 
Chairman.  Farm  Credit  Administration 
Board. 

Dated-  April  9,  1992. 
Curtis  .M.  .\nder9on. 

Secretary.  Farm  Credit  Administration  Board. 
FR  Doc  92-8696  Filed  4-14-92:  8:45  am] 
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Final  Order  Barring  Claims. 
Discharging  and  Releasing  the  Far™ 
Credit  Bank  of  Spokane  as  Receiver 
and  Cancelling  Articles  of 
incorporation  of  Willamette 
Production  Credit  Assoc 

agemcy:  Farm  Credit  Administration. 
action:  .Notice. 


On  March  25. 1992,  the  Chairman  of 
the  Farm  Credit  Administration  Board 
executed  a  Final  Order  barring  claims 
against  the  Farm  Credit  Bank  of 
Spokane  (FCB)  as  successor  to  the 
Federal  Intermediate  Credit  Bank  of 
Spokane,  arising  out  of  the  liquidation  of 
the  Willamette  Production  Credit 
Association:  discharging  the  FCB  as 
receiver  and  cancelling  the  Articles  of 
Incorporation  of  the  Willamette 
Production  Credit  Association.  The  text 
of  the  Final  Order  is  set  forth  below. 

Final  Order  Barrinz  Claims,  Discharging  and 
Reieasins!  the  Farm  Credit  Bank  of  Spokane 
as  Receiver  and  Cancelling  Article*  of 
incorporation  of  Willamette  Production 
Credit  \ssociation 

i\nereas.  the  Board  of  Directors  of  the 
Willame'te  Production  Credit  Association 
(Willamette  PCA)  adopted  a  resolution 
placing  the  PCA  in  voluntary  liquidation  and 
a  Liquidation  Plan  (Plan)  outlining  the 
manner  in  which  the  liquidation  was  to 
proceed,  which  were  approved  by  the  Farm 
Credit  Administration  on  May  23. 1984; 

Whereas,  pursuant  to  the  Plan.  Gerald 
Wharton  was  appointed  Liquidating  Agent  by 
the  Federal  Intermediate  Credit  Bank  of 
Spokane  (FICB)  on  May  23. 1984;  on  April  22. 
1985.  Larry  Butterfield  was  appointed 
successor  Liquidating  Agent:  on  June  18. 1985. 
Hugh  Miller  was  appointed  successor 
Liquidating  Agent:  on  January  1,  1987.  Ray  W. 
Fiscus  was  appointed  successor  Liquidating 
Agent:  on  December  1. 1988,  Robert  Damon 
was  appointed  successor  Liquidating  Agent 
by  the  Farm  Credit  Bank  of  Spokane 
(successor  to  the  FICB):  on  February  16. 1989. 
Kenneth  Mathistad  was  appointed  successor 
Liquidating  Agent:  and  on  May  1, 1990, 
Richard  Pierson  was  appointed  successor 
Liquidating  Agent: 

Whereas,  on  December  31,  1988,  pursuant 
to  the  Sale  a.nd  Purchase  Agreement,  the 
Farm  Credit  Bank  of  Spokane  purchased 


substantially  all  remaining  assets  of  the 
Willamette  PCA  and  assumed  substantially 
all  remaining  liabilities: 

Whereas,  all  assets  of  the  Willamette  PCA 
have  been  disposed  of  in  accordance  with  the 
Plan: 

Whereas,  the  Willamette  PCA  has  been 
audited  and  examined,  and  the  accounts  of 
the  Willamette  PCA  for  the  period  May  23. 
1984.  through  the  date  of  this  Order  have 
been  approved: 

Whereas,  in  accordance  with  the  Plan,  all 
claims  filed  by  creditors  and  holders  of 
equities,  except  any  remaining  obligations  on 
direct  loans  from  the  Farm  Credit  Bank  of 
Spokane  (successor  to  the  FICB).  have  been 
paid  or  provided  for,  including,  without 
limitation,  certain  administrative  expenses 
which  the  Farm  Credit  Bank  of  Spokane  has 
paid:  and 

Whereas,  all  claims  filed  by  creditors  and 
holders  of  equities  shall  forever  be 
discharged;. 

Now,  therefore,  it  is  hereby  ordered  that: 

1.  All  claims  of  creditors,  stockholders,  and 
holders  of  participation  certificates  and  other 
equities,  and  of  any  other  persons  and/or 
entities,  against  the  Willamette  Production 
Credit  Association,  or.  to  the  extent  arising 
out  of  the  actions  of  the  Federal  Intermediate 
Credit  Bank  of  Spokane  or  its  successor,  the 
Farm  Credit  Bank  of  Spokane,  in  carrying  out 
the  liquidation  of  the  Willamette  Production 
Credit  Association,  as  approved  by  the  Farm 
Credit  Administration  on  May  23. 1984. 
against  the  Federal  Intermediate  Credit  Bank 
of  Spokane,  the  Farm  Credit  Bank  of 
Spokane,  and  the  Liquidating  Agents,  are 
hereby  forever  discharged,  and  the 
commencement  of  any  action,  the 
employment  of  any  process,  or  any  other  act 
to  collect,  recover,  or  offset  any  such  claims 
are  hereby  forever  barred. 

2.  The  accounts  of  the  Willamette 
Production  Credit  Association  for  the  period 
May  23, 1984,  through  the  date  of  this  Order 
are  hereby  approved. 

3.  The  Farm  Credit  Bank  of  Spokane  is 
hereby  finally  discharged  and  released  from 
all  responsibility  or  liability  to  the  Farm 
Credit  Administration  or  any  other  person  or 
entity  arising  out  of.  related  to,  or  in  any 
manner  connected  with  the  administration 
and  liquidation  of  the  Willamette  Production 
Credit  Association  during  the  period  May  23. 
1984,  through  the  date  of  this  Order.  The 
discharge  and  release  of  the  Liquidating 
Agents  by  the  Farm  Credit  Bank  of  Spokane 
are  hereby  approved. 

4.  The  Articles  of  Incorporation  of  the 
Willamette  Production  Credit  Association  are 
hereby  cancelled. 

Signed:  March  25.  1992. 
By  Harold  B.  Steele. 
Chairman,  Farm  Credit  Administration 
Board. 

Dated:  April  9, 1992. 
Curtis  M.  Anderson, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  92-8695  Filed  4-14-92:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Agency  Information  Collection 
Requirements  Under  0MB  Review 

April  9,  1992. 

The  following  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget  as 
required  bv  the  Paperwork  Reduction 
Act  of  1980.  (44  use.  3507).  For  further 
information  contact  Judy  Boley.  Federal 
Communications  Commission.  (202)  632- 
7513. 

OMB  No.:  3060-0003. 
Title:  Application  for  Amateur  Radio 
Station/Operator  License 
Form  No.:  FCC  610. 
A  revised  application  form  FCC  610 
has  been  approved  for  use  through  2/28/ 
95.  The  current  edition  of  the  form  is 
dated  March  1992.  The  previous  edition 
of  2/90  may  be  used  until  revised  forms 
are  available. 

OMflA^o..- 3060-0027. 
Title:  Application  for  Construction 
Permit  for  Commercial  Broadcast 
Station. 
Form  A^o..- FCC  301. 
A  revised  application  form  FCC  301 
has  been  approved  for  use  through  11/ 
30/94.  The  current  edition  of  the  form  is 
dated  February  1992  After  June  15,  1992, 
the  Commission  will  no  longer  accept 
the  previous  edition  dated  June  1989. 
OMB  A'o..' 3060-0029. 
Title:  Application  for  New  Broadcast 
Station  License. 
Form  A/o..- FCC  30: 
A  revised  application  form  FCC  302 
has  been  approved  for  use  through  11/ 
30/94.  The  June  1988  edition  with  the 
previous  OMB  expiration  date  of  9/30/ 
90  will  remain  in  use  until  updated 
forms  are  available. 
OMB  No.:  3060-0034. 
Title:  Application  for  Construction 
Permit  for  Noncommercial  Educational 
Broadcast  Station. 
Form  No.:  FCC  340. 
A  revised  application  form  FCC  340 
has  been  approved  for  use  through  11/ 
30/94.  The  current  edition  of  the  form  is 
dated  February  1992.  After  June  15. 1992, 
the  Commission  will  no  longer  accept 
the  previous  edition  dated  May  1989. 
OMB  No.:  3060-0050. 
Title:  Application  for  Ship  Radio 
Inspection  or  Survey 
Form  No.:  FCC  801. 
A  revised  application  form  FCC  801 
has  been  approved  for  use  through  1/31/ 
95.  The  current  edition  of  the  form  is 
dated  March  1992.  The  previous  edition 
is  obsolete. 
OMB  A/o..- 3060-0059. 
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Title:  Statement  Regarding  the 
Importation  of  Radio  Frequency  Devices 
Capable  of  Causing  Harmful 
Interference. 

Farm  No.:  FCC  740, 

A  revised  statement  form  FCC  740  has 
been  approved  for  use  through  7/31/94. 
The  current  edition  of  the  form  is  dated 
April  1992.  The  previous  edition  is 
obsolete. 

0^fB  No.:  3060-0095. 

Title:  Cable  Television  Annual 
Employment  Report 

Form  No.:  FCC  395-A  and  395-AS. 

The  approval  on  FCC  395-A  and  395- 
.'\S  has  been  extended  througl:  3/31/95 
The  January  1988  edition  of  TCC  395-.A 
and  the  March  1989  edition  of  FCC  395- 
AS  (Supplemental  Investigation]  will 
remain  in  use  until  updated  forms  are 
available. 

Federal  Communications  Commission. 
William  F.  Caton. 

A  cling  Secretary. 

|FR  Doa  92-8729  Filed  4-14-92;  8:45  am] 

BILLING  COO€  8712-01-*! 


FEDERAL  MARtTIME  COMMISSION 

[Docket  NaW- 141 

Arpin  International  Group  v.  Sea  Lion 
International;  Filing  of  Complaint  and 
Assignment 

Notice  is  given  the*  a  complaint  filed 
by  Arpm  International  Group 
("Complainan*")  against  Sea  Lion 
International  ("Respondent")  was 
served  April  9,  1992.  Complainant 
alleges  that  Respondent  engaged  in 
violations  of  sections  8(a),  10(bl(6)  (D) 
and  (E)  and  10(d)(1)  and/or  19(a)  of  the 
Shipping  Act  of  1984.  46  U  S  C  app 
170r(a),  1709(b)(6)  (Dl  and  (E|.  l"09{d)(l) 
and  1718(a).  by  orde.nng  and  receiving 
Complainant's  shipment  of  household 
goods  at  Respondent's  terminal, 
retaining  Complainant's  monies,  failing 
to  arrange  and  pay  for  ocean 
transportation,  and  booking 
Complainant's  shipment  with  a  vessel 
operating  com.mon  carrier  on  a  collect 
basis. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Norm.an  D 
Kline  ("Presiding  Officer").  Hearing  m 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  48  CFR  502,61  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements. 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 


matter  m  issue  is  such  that  an  oral 

heanng  and  cross-examination  are 

necessary  for  the  development  of  an 

adequate  record  Pursuant  to  the  further 

term.s  of  46  CFR  502.61.  the  initial 

decision  of  the  Presiding  Officer  in  this 

proceeding  shall  be  issued  by  April  9, 

1993.  and  the  final  decision  of  the 

Commission  shall  be  issued  by  August  9, 

1993 

Joseph  C.  Polkmg. 

Secretary. 

[FR  Doc  9C-8720  Filed  4-14-92:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Keystone  Financial,  Inc..  et  al., 
Formations  of;  Acquisitions  by:  and 
Mergers  of  Bank  Holding  Companies 

The  cum.panies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225  14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statem.ent  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hea.nng,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  11, 
1992 

A.  Federal  Reser\e  Bank  of 
Philadelphia  (Thomas  K  Desch,  Vice 
President)  100  No.-lh  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

7  Keystone  Financial.  Inc.. 
Hamsburg.  Pennsylvania:  to  merge  with 
Main  Line  Bancshares.  Inc.,  Wayne, 
Pennsylvania,  and  thereby  indirectly 
acquire  National  Bank  of  the  Main  Line. 
Wayne,  Pennsylvania 

B  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  jr..  Senior  Vice 
President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261. 


1.  Allied  Bank  Capital.  Inc..  Sanford. 
North  Carolina:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Summit 
Savings  Bank.  Inc..  SSB,  Sanford,  North 
Carolina. 

2.  CB&T Financial  Corp..  Fairmont. 
West  Virginia;  to  acquire  100  percent  of 
the  voting  shares  of  First  State 
Bancorporation.  Inc..  Elkins,  West 
Virginia,  and  thereby  indirectly  acquire 
First  State  Bank.  Elkins.  Inc..  Elkins. 
West  Virginia. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas  75222: 

1.  Lea  County  Bancshares.  Inc., 
Hobbs.  New  Mexico;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Lea 
County  State  Bank.  Hobbs.  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  9. 1992. 
lennifer ).  lohnsoa. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-8663  Filed  4-14-92:  8:45  am] 

BILUIM  CODE  UIO-OI-^ 


M;ke  C   and  Tamara  M  Da'v   e!  ai 
Change  tn  Bank  Control  Notices 
Acquisitions  of  Shares  o'  Banks  Of 

Bank  Holding  Companies 

The  notificttnts  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  6. 1992. 

A   Federal  R(»(>f'r%t'  BniiK  nf  K.msas 
City  (John  E.  YorKe.  Semor  vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Mike  C.  and  Tamara  M.  Daly, 
Wheatland,  Wyoming;  to  acquire  an 
additional  6.45  percent  of  the  voting 
shares  of  Wheatland  Bankshares.  Inc., 
Wheatland.  Wyoming,  and  thereby 
indirectly  acquire  First  State  Bank  of 
Wheatland,  Wheatland.  Wyoming. 
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B.  Federal  Reser\e  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas  75222: 

1.  Jimmie  Luecke,  Timothy  A. 
Kleinschmidt  as  Trustee  for  the  Susan 
Luecke  Trust  and  the  Fred  Luecke  Trust: 
to  acquire  an  additional  11.52  percent  of 
the  voting  shares  of  Giddings 
Bancshares.  Inc..  Giddings.  Texas,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Giddings,  Giddings,  Texas. 

2.  Norman  Dean  Oswald.  Duncanville, 
Texas;  to  acquire  34.89  percent  of  the 
voting  shares  of  Metroplex  Bancshares, 
Inc..  Dallas.  Texas,  and  thereby 
indirectly  acquire  Bent  Tree  National 
Bank,  Dallas.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Apnl  9, 1992. 
Jennifer  ].  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  92-8562  Filed  4-14-92:  8;45  am] 

?  IJWQ  COOC  S21O-01-f 


Redwood  L.T.pre  Banco-p  Acq^.  sition 
of  Conoar.y  Engaged  In  PermisB'C,  e 

HonbdnKir.g  Activities 

i  ne  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  [T]  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8)]  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  $  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 


evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  11, 1992. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning,  Director, 
Bank  Holding  Company)  101  Market 
Street,  San  Francisco,  California  94105: 

1.  Redwood  Empire  Bancorp,  Santa 
Rosa,  California;  to  acquire  Lake 
Savings  and  Loan  Association, 
Lakeport,  California,  and  thereby  engage 
in  operating  a  savings  association 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  9, 1992. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-6664  Filed  4-14-92;  8:45  am] 

BILLING  CODE  S210-01-F 


DEP.*  n"*<»r''''^  0-  '•!'a.L^H  AND 
Hi;M.ANSLr;wiC£3 

Office  of  the  Secretary 

Interest  Rate  on  Ov^'  i  e  Df^t'^ 

Section  30.13  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regulations  (45  CFR  part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register. 

The  Secretary  of  the  Treasury  has 
certified  a  rate  of  14%%  for  the  quarter 
ended  March  31, 1992.  This  interest  rate 
will  remain  in  effect  until  such  time  as 
the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Dated:  April  9, 1992. 
Dennis  J.  Fischer, 

Deputy  Assistant  Secretary.  Finance. 
[FR  Doc.  92-6684  Filed  4-14-92;  8:45  am] 

BILLINQ  COOE  41$0-04-M 


Food  and  Drug  Administration 
[Docket  No.  83F-0206) 

Hercules,  Inc.;  Withdrawal  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS 

action:  Notice.  

summary:  The  Food  and  Drug 
Admini-stration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
[FAP  3B3726)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of 
dicyandiamide-diethylenetriamine- 
epichlorohydrin  resin  in  paper  and 
paperboard  intended  for  use  in  contact 
with  food. 

i^OR  FURTHER  INFORMATION  CONTACT: 
Hurtense  S.  .Mdcc.-.  Center  for  Focd 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Adm.inistration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-254- 
9500. 

SUPPLEMENTARY  INFOBMATION:  In  a 
notice  published  :n  the  Federijl  Register 
of  July  12, 1983  (48  FR  Sl-WQ),  FDA 
announced  that  a  food  additive  petition 
(FAP  3B3726)  had  been  filed  by 
Hercules,  Inc.,  910  Market  St., 
Wilmington,  DE  19899.  This  petition 
proposed  that  §  176.170  Components  of 
oaper  and  paperboard  in  contact  with 
aqueous  and  fatty  foods  (21  CFR 
176.170)  be  amended  to  provide  for  the 
safe  use  of  dicyandiamide- 
diethylenetriamine-epichlorohydrin 
resin  as  a  sizing  promoter  and  retention 
aid  in  papermaking.  Hercules,  Inc.,  has 
now  withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.1). 

Dated;  April  8. 1992. 
Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc.  92-8671  Filed  4-14-92;  8:45  am] 

BILLING  COOC  416O-01-M 


Docket  No.  91F-0424] 

Sherex  Chemical  Co.,  Inc.;  Filing  of 
Food  Additive  Petition;  Amendment 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice^ 

summary;  The  Food  ar.d  Drug 
Admi.iistration  (FDA)  is  amending  a 
filing  notice  filed  by  Sherex  Chemical 
Co.,  Inc.,  that  proposed  to  amend  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  imidazolium  compounds. 
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2-Ci7  and  C17  unsaturated  alkyl)-!-  [2- 
{C\n  ,nd  ci«  unsaturated  amidol  ethylj- 
4,5-dihydro-l-methyl.  methyl  sulfates  as 
a  wet  strength  agent  in  paper  products 
intended  to  contact  food.  The  previous 
filing  notice  is  amended  to  designate  the 
additive  as  a  debonding  agent  rather 
than  as  a  wet  strength  agent 
FOR  FURTHER  INFORMATION  CONTACT: 
Vir  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335].  Food  and 
Drug  Administration,  200  C  St,  SW., 
Washington,  DC  20204,  202-254-9500 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  November  29,  1991  (56  FR  61022!,  FDA 
announced  that  a  petition  (FAP  1B4282) 
had  been  filed  by  Sherex  Chemical  Co., 
Inc.  P,0.  Box  6464.  Dublin,  OH  43017. 
Ihe  petition  proposed  to  amend  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  imidazolium  compounds, 2- 
(Ci7  and  Ci7  unsaturated  alkyl)-l-[2-(Ci8 
and  Ci«  unsaturated  am.ido)  ethylj-4.5- 
dihydro-1-methyl.  methyl  sulfates  as  a 
wet  strength  agent  in  paper  products 
intended  to  contact  food.  The  petitioner, 
in  a  letter  dated  December  13,  1991,  has 
stated  that  the  additive  is  proposed  for 
use  as  a  debonding  agent  in  paper 
products.  Therefore,  notice  is  given  that 
the  additive  is  proposed  for  use  as  a 
debonding  agent  rather  than  as  a  wet 
strength  agent  as  indicated  in  the 
previous  filing  notice. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  wuh  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c), 

Ddted:  April  8, 1992. 

Fred  R.  Shank 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc.  92-8670  Filed  4-10-92;  8:45  am] 

BILLING  CODE  <i&(M;.HI 


IDocketNo.  92N-0136] 

Proposed  Implementation  of 
International  Conference  on 
Harmonlsatlon  Consensus  Regarding 
New  Drug  Applications;  Proposed 
Implementation  Document;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
•Administration  (FDA)  is  announcing  the 


availability  of  h  proptisrii 
implementation  document  that  is 
consistent  with  the  consensus 
developed  by  the  Safety  Working  Group 
at  the  International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
F^hannaceuticals  for  Human  Use  (ICH) 
meeting  held  in  November  1991,  in 
Brussels,  Belgium.  This  proposed 
implementation  document  describes 
scientific  and  technical  aspects  of 
conducting  single-dose  toxicity  studies, 
reproduction  and  developmental 
studies,  long-term  toxicity  studies, 
carcinogenicity  studies,  and  the  timing 
and  duration  of  studies  to  be  submitted 
to  FDA  in  support  of  new  drug 
applications  (NDA's).  The  proposed 
implementation  document  is  titled  "U.S. 
FDA's  Proposed  Implementation  of  ICH 
Safety  Working  Group  Consensus 
Regarding  New  Drug  Applications." 

DATES:  Written  comments  by  June  15. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  proposed 
im.plementation  documents  to  Judi 
Weissinger,  Center  for  Drug  Evaluation 
and  Research  (HFD-502).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the 
proposed  implementation  document  to 
the  contact  person  (address  below)  and 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville.  MD  20857. 
Requests  and  comments  should  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  proposed 
implementation  document  and  the 
comments  received  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CON-'ACT 
juai  Weissinger.  Center  for  Drug 
Evaluation  and  Research  (HFD-502). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857.  301- 
443-2544. 

SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations,  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
fc  pharmaceutical  development.  One  of 


the  goals  of  harmonization  is  to  identify 
and  then  reduce  unnecessary 
differences  in  technical  requirements  for 
drug  development.  The  results  of  such 
efforts  can  shorten  the  development 
time  for  new  products,  thus  providing 
patients  with  speedier  access  to  new 
therapies.  On  November  13^  1991.  the 
Council  on  Competitiveness,  chaired  by 
the  Vice  President,  announced  a  number 
of  recommendations  for  improving  the 
drug  approval  process  in  the  United 
States  and  bringing  this  process  into 
harmonization  with  other  industrialized 
countries.  One  of  the  council's 
recommendations  was  that  FDA  and 
other  countries  develop  a  common  set  of 
requirements  for  animal  testing.  This 
notice  makes  available  an 
implementation  document  that  would 
achive  the  goal  of  that  recommendation. 

The  ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  The  ICH  is  concerned 
with  harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  in  three 
regions:  the  European  Community. 
Japan,  and  the  United  States.  The  six 
ICH  organizing  groups  are  the  European 
Commission,  the  European  Federation  of 
Pharmaceutical  Industry  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  U.S. 
Food  and  Drug  Administration,  and  the 
U.S.  Pharmaceutical  Manufacturers 
Association.  In  addition,  the 
International  Federation  of 
Pharmaceutical  Manufacturers 
Associations  (IFPMA)  provides  the  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation. 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the 
organizing  bodies  and  the  IFPMA,  as 
well  as  observers  from  the  World 
Health  Organization,  the  Canadian 
Health  Protection  Branch,  and  the 
European  Free  Trade  Area  (EFTA).  The 
Steering  Committee  oversees  the  work 
of  preparing  for  the  conferences,  assures 
broad  participation  in  the  process,  and 
follows  up  on  recommendations  that 
arise  from  the  conferences.  Three  Expert 
Working  Groups,  on  "Safety,"  "Quality," 
and  "Efficacy,"  have  been  established  to 
develop  draft  technical  consensus 
positions.  In  this  process,  "safety" 
includes  all  nonclinical  studies,  in  vitro 
and  in  animals:  "quality"  includes  all 
aspects  of  product  chemistry  and 
manufacturing  controls:  and  "efficacy" 
includes  all  clinical  data  on  safety  and 
effectiveness.  The  main  technical 
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discussions  of  the  conference  are 
conducted  in  open  workship  sessions. 

The  first  meeting  of  the  ICH  was  held 
in  November  1991.  in  Brussels.  Belgium. 
The  second  meeting  of  the  ICH  will  be 
held  in  the  United  States  in  1993.  and 
the  third  meeting  will  be  held  in  Japan  in 
1995.  At  the  November  1991  meeting, 
workship  sessions  in  the  three  main 
areas  of  safety,  quality,  and  efficacy 
were  held  to  develop  recommendations 
that  identify  scientific  and  technical 
inconsistencies  appropriate  for 
harmonization,  define  appropriate 
objectives,  and  suggest  procedures  for 
accomplishing  the  objectives. 

The  ICH  process  is  an  evolving 
approach  for  bringing  drug  development 
programs  and  the  regulatory 
considerations  of  the  three  regions 
concerning  human  pharmaceutical 
products  closer  together.  As  discussion 
iesds  to  consensus,  the  regulatory 
aathonties  may  then  begin  to  implement 
changes  that  reflect  that  consensus,  as 
the  individual  regulatory  authorities 
deem  appropriate  consistent  with  their 
national  procedures  for  establishing 
policy  and  regulations.  Although  the 
ICH  process  will  continue  for  some  time, 
when  consensus  has  been  reached  on 
specific  issues,  the  FDA  intends  to 
propose  implementation  of  those 
changes  it  finds  acceptable  as  soon  as 
possible. 

FDA  believes  that  it  is  possible  to 
modify  some  of  the  agency's  current 
technical  requirements  for  drug 
development  in  keeping  with  the 
tripartite  consensus  reached  through  the 
ICH  process,  while  still  maintaining  the 
current  high  standards  of  safety, 
efficacy,  and  quaUty. 

Among  the  goals  of  the  Expert 
Working  Group  on  Safety  is  to  seek 
ways  to  avoid  unnecessary  duplication 
of  animal  testing  and  address  concerns 
about  single  and  repeat  dose  toxicity, 
carcinogenicity,  and  reproductive 
toxicology.  At  tlie  November  1991  ICH 
meetj.ng,  consensus  emerged  among 
participants  at  the  Safety  Workshop  on 
certain  scientific  and  technical  issues 
that  had  been  identified. 

FDA  has  developed  a  dociiment  that 
describes  the  agency's  proposed 
implementation  of  the  ICH  Safety 
Working  Group's  scientific  consensus 
regarding  certain  aspects  of  preclinical 
studies  to  support  new  drug 
applications.  This  document  discusses 
FDA's  proposed  plan  for  adopting 
guidance  to  industry  on(l)  single-dose 
(acute)  toxicity  studies,  (20  reproductive 
and  developmental  studies.  (3)  long-term 
toxicity  studies,  and  (4)  carcinogenicity 
studies.  The  proposed  implementation 
document  also  describes  the  timing  and 
duration  of  animal  studies  relative  to  the 


expected  extent  and  duration  of  human 
exposure  to  the  drug. 

Attachments  to  the  proposed 
Implementation  dociunent  Include  draft 
guidance  on  single-dose  (acute)  toxicity 
studies  (Attachment  I);  current 
guidelines  for  reproduction  studies  for 
safety  evaluation  of  drugs  for  human  use 
(Attachment  II);  and  a  draft  table 
summarizing  the  timing  and  duration  of 
nonclinical  studies  generally  necessary 
to  support  clinical  trials  and  NDA 
submissions  (Attachment  III).  FDA  and 
other  ICH  participants  are  in  the  process 
of  developing  revised  guidelines  for 
reproduction  studies  that  have  been 
made  available  in  draft  form  for 
comments  (Ref.  1).  FDA  is  at  this  time 
specifically  seeking  comment  on  the 
draft  guidance  in  Attachments  I  and  III. 
These  comments  will  be  taken  into 
account  as  FDA  proceeds  to  refine  and 
develop  guidance  on  single-dose  (acute) 
toxicity  studies  and  on  the  timing  and 
duration  of  nonclinical  studies. 

As  the  ICH  process  continues  and 
consensus  is  reached  on  additonal 
safety,  quality,  and  efficacy  issues,  FDA 
will  continue  to  seek  input  from 
interested  persons  and  will  continue  to 
revise  its  guidance  to  industry  as 
expeditiously  as  possible. 

Interested  persons  may,  on  or  before 
June  15, 1992,  submit  written  comments 
on  the  proposed  implementation 
document  (Including  the  draft  guidance 
in  Attachments  I  and  III]  to  the  Dockets 
Management  Branch  and  the  contact 
person  (addresses  above).  Two  copies  of 
any  comments  are  to  be  submitted  to  the 
Dockets  Management  Branch  and  a 
single  copy  is  to  be  submitted  to  the 
contact  person. 

Reference 

The  following  information  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Bass,  R.,  B.  Ulbrich.,  A.  G.  Hildebrandt, ). 
Weissinger.  O.  Doi,  A.  Baeder,  S.  Fumero.  Y. 
Harada.  H.  Lehmann.  J.  Manson,  D.  Neubert 
Y.  Omori,  A.  Palmer,  F.  Sullivan.  S. 
Takayama.  T.  Tanimura.  "Draft  Guideline  on 
Detection  of  Toxicity  to  Reproduction  for 
Medicinal  Products. "'  Adverse  Drug  React 
Toxicol  Rev..  Oxford  University  Press.  9(3): 
127-141, 1991. 

Dated:  April  6, 1992. 
Michael  R.  Taylor 
Deputy  Commissioner  for  Policy. 
(PR  Doc.  92-«401  Filed  4-14-92;  8:45  am] 
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Health  Care  Financing  Administration 

[ORCM364-N1 

Medicare  and  Medicaid  Programs; 
Small  Business  Innovation  Research 
Grants  tor  Fiscal  Year  1992 

AGEMCy:  Health  Care  Financing 

Administration  fHCF.Al.  HHS. 

ACTtOW:  Notice. 

SUMMARV:  This  notice  announces  the 
ava:idbility  of  HCFA  funding,  through 
grants,  for  small  businesses  under  the 
Small  Business  Innovation  Research 
Program.  This  notice  cortai.as 
informaticn  about  the  subject  areas  for 
grants  that  w-li  be  given  priority. 
application  requirements,  review 
procedures,  and  c;her  relevant 
information. 

DATtS:  Grsnt  applications  must  be 
submitted  by  July  14.  1992.  In  order  to  be 
considered  under  the  fiscal  year  (FY) 
1992  annual  funding  cycle.  For  an 
explanation  of  a  timely  submission  see 
section  rv.  of  this  notice  entitled, 
"Submission  of  Grant  Applications". 
ADDRESSES:  Standard  application  forms 
and  r^■lated  instructions  are  av.iilable 
from  and  tius!  be  formally  submitted  to: 
HCFA  Grants  Officer.  Contract 
Administration  h  Grants  Branch. 
Division  of  Contracts  and  Grants,  Otuce 
of  Acquisitions  and  Grants/OBA. 
Health  Care  Financing  Administration, 
389  East  High  Rise  Building,  6325 
Security  Boulevard.  Baltim.ore. 
Mar.-land  212C"'-518:',  [411]]  966-5157 
FOR  FURTHER  l»*FORMAT!ON  CONTACT. 
Questions  on  the  HCFA  SDIR  Program 
may  be  addressed  to;  Sydney  P. 
Galloway,  SBIR  Coordmdtor,  Office  of 
Research  and  Demonstrations.  Health 
Care  Financing  Administration,  Room 
2226  Oak  Meadows  Building,  6325 
Security  Building,  Baltimore,  Maryland 
21207-5187,  (410)  966-6645.  Q-aestions 
regarding  completion  of  the  application 
forms  may  be  addressed  to:  HCFA 
Grants  Officer.  (410)  966-5157. 
SUPPt-EMEfTTARV  INFORMATION: 

I.  Small  Business  Irncvation  Research 
Program 

The  Small  Business  Innovation 
Development  Act  of  1982  [Pub.  L.  97- 
219),  as  amended  by  the  Small  Business 
Innovation  Research  Program.  Extension 
(Pub.  L.  99-44.3),  requires  Federal 
agencies  to  reserve  a  specific  amount  of 
their  extramural  research  and 
development  (R&D]  budgets  for  a  Sn^.all 
Business  Innovation  Research  (SBIR) 
Program.  This  SBIR  Program  is  intended 
to— 

•  Stimulate  technological  innovation; 
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•  Use  Small  businesses  to  meet 
Federal  research  and  development 
needs: 

•  Increase  private  sector 
commprciahzation  of  innovations 
derived  from  Federal  research  and 
development;  and 

•  .Foster  and  encourage  participation 
by  minority  and  disadvantaged  persons 
in  technological  innovation. 

The  principal  purpose  of  HCFA's  SDIR 
Program  is  to  provide  assistance  to 
creative  applicants  so  that  innovations 
can  be  encouraged  and  so  that  this 
innovation  wrill  result  in  better  health 
care. 

A.  SBIR  Program  Phases,  Award 
Amounts  and  Period  of  Support 

The  SBIR  Program  consists  of  the 
following  three  phases: 

Phase  I 

The  objective  of  this  phase  is  to 
establish  the  technical  merit  and 
feasibility  of  proposed  research  or  R&D 
efforts  and  to  determine  the  quality  of 
performance  of  the  small  business 
awardee  organization  before  furnishing 
further  Federal  support  in  Phase  II. 

Phase  I  awards  will  generally  be 
approximately  $35,000  (for  both  direct 
and  indirect  costs)  for  a  period  normally 
not  to  exceed  6  months. 

Phase  II 

The  objective  of  this  phase  is  to 
continue  the  research  or  R&D  efforts 
initiated  in  Phase  I.  Funding  is  based  on 
the  results  of  Phase  I  and  the  scientific 
and  technical  merit  of  the  Phase  II 
application.  (Only  Phase  I  awardees  are 
eligible  to  apply  for  Phase  II  funding  and 
Phase  II  applications  may  be  submitted 
only  after  the  Phase  I  budget  period  has 
expired,  as  specified  in  15  U.S.C. 
638(e)(4).  Phase  I  grantees  are  eligible  to 
apply  for  Phase  II  funding  only  from  the 
Federal  agency  that  supported  their 
Phase  I  profectl 

Phase  II  awards  will  generally  be 
approximately  $10,000  (for  both  direct 
and  indirect  costs)  for  a  period  normally 
not  to  exceed  2  years.  Only  one  Phase  II 
award  may  be  made  for  any  SBIR 
project. 

Phase  III 

The  objective  of  this  phase,  where 
approporiate,  is  for  the  small  business  to 
pursue  with  non-Federal  funds  the 
commercialization  of  the  results  of  the 
research  of  R&D  in  Phase  I  and  II. 

The  purpose  of  this  notice  is  to  invite 
Phase  I  grant  applications  from  domestic 
small  businesses  that  have  the  expertise 
to  develop  new  innovatiove  technology 
that  is  compatible  with  the  general 
mission  of  HCFA  and  which  will 


contribute  to  the  health  care  field. 
HCF.A  is  responsible  for  the  Medicare 
program,  Federal  participation  in  the 
Medicaid  program,  and  related  health 
care  quality  assurance  programs. 
HCFA's  mission  is  to  promote  the  timely 
delivery  of  appropriate,  quality  health 
care  to  its  beneficiaries  and  recipients; 
approximately  51  million  of  the  nations's 
aged,  disabled  and  poor.  The  agency 
must  also  ensure  that  program 
beneficiaries/recipients  are  aware  of  the 
services  for  which  they  are  eligible  and 
that  those  serrvices  are  accessible  and 
of  high  quality. 

In  carrying  out  its  mission,  HCFA 
conducts  studies  and  projects  that 
examine  and  demonstrate  payment, 
coverage,  eligibility,  and  management 
alternatives  to  the  present  programs. 
HCFA  also  studies  the  impact  of  HCFA 
programs  on  health  care  costs,  program 
expenditures,  beneficiary/recipient 
access  to  services,  health  care 
providers,  and  the  health  care  segment 
of  the  American  economy.  In  addition, 
HCFA  monitors  national  health  care 
expenditures  and  prices  and  provides 
analyses  of  the  costs  of  current 
programs  as  well  as  the  impact  of 
possible  legislative  or  administrative 
changes  in  the  programs.  HCFA's  Office 
of  Research  and  Demonstrations  (ORD) 
is  responsible  for  the  technical  aspects 
of  the  SBIR  Program  described  above. 

This  notice  outlines  the  eligibility 
requirements  for  those  organizations 
wishing  to  participate  in  the  HCFA  SBIR 
Program,  and  the  research  grant 
application  and  review  processes.  It  also 
provides  both  general  program 
information  as  well  as  specific  research 
topics  and  sub-topics  that  may  be  of 
interest  to  small  businesses. 

Although  areas  of  special  ' 

programmatic  interest  or  priority  are 
described  in  section  VII.  of  this  notice, 
we  will  consider  grant  applications  in 
any  area  within  the  field  of  health  care 
R&D  unless  other  wise  specifically 
excluded. 

B.  Eligibility 

Each  organization  submitting  a  grant 
application  under  the  SBIR  Program 
must  qualify  as  a  small  business  in 
accordance  with  the  definition  given 
below.  In  determining  whether  an 
applicant  is  a  small  business,  an 
assessment  will  be  made  of  several 
factors,  including  whether  or  not  it  is 
independently  owned  and  operated  and 
whether  or  not  it  is  an  affiliate  of  a 
larger  organization  whose  employees, 
when  added  to  those  of  the  applicant 
organization,  exceed  500.  In  conducting 
this  assessment,  all  appropriate  factors 
will  be  considered,  including  common 


ownership,  common  management,  and 
contractural  relationships. 

In  accordance  with  title  13  Code  of 
Federal  Regulations  (CFR)  121.401. 
affiliation  exists  when  one  concern 
controls  or  has  the  power  to  control  the 
other.  Control  may  be  affirmative  or 
negative,  and  it  is  immaterial  whether  it 
is  exercised  so  long  as  the  power  to 
control  exists.  One  of  the  circumstances 
that  would  lead  to  a  finding  that  an 
organization  is  controlling,  or  has  the 
power  to  control  another  organization  is 
the  sharing  of  common  office  space, 
employees  or  other  facilities  (for 
example,  laboratory  space).  Although 
access  to  special  facilities  or  equipment 
in  another  organization  is  permitted  (as 
in  cases  in  which  the  SBIR  applicant  has 
entered  into  a  sub-contractural 
agreement  with  another  institution  for  a 
specific,  limited  portion  df  the  research 
project),  research  space  occupied  by  an 
SBIR  applicant  must  be  space  which  is 
not  generally  shared  with  another 
organization  and  over  which  the 
applicant  has  exclusive  control.  When 
there  is  indication  of  sharing  of  common 
employees,  a  determination  will  be 
made  on  a  case-by-case  basis  of 
whether  or  not  such  sharing  constitutes 
control  or  the  power  to  control. 

This  same  regulation  also  states  that 
control  or  the  power  to  control  exists 
when  "key  employees  of  one  concern 
organize  a  new  concern  *  *  *  and  serve 
as  its  officers,  directors,  principal 
stockholders,  and/or  key  employees, 
and  the  one  concern  is  furnishing  or  will 
furnish  the  other  concern  with 
subcontractors,  financial  or  technical 
assistance,  bid  or  performance  bond 
indemnification,  and/or  other  facilities, 
whether  for  a  fee  or  otherwise."  (See  13 
CFR  121.401(j).) 

All  SBIR  grant  applications  will  be 
reviewed  with  the  above  considerations 
in  mind.  If  it  appears  that  an  applicant 
organization  does  not  meet  eligibility 
requirements,  HCFA  will  request  a  size 
determination  of  the  organization  from 
the  applicable  Small  Business 
Administration  (SBA)  regional  office. 
The  review  of  the  application  for 
scientific  merit  may  be  deferred  until  a 
definitive  response  is  furnished  by  SBA. 
The  regulations  concerning  grants  for 
research  projects  defines  the  concept  of 
a  principal  investigator  as  "a  single 
individual  designated  by  the  grantee  in 
the  grant  application  *  *  *  who  is 
responsible  for  the  scientific  and 
technical  direction  of  the  project."  (See 
42  CFR  52.2.)  We  are  adopting  this 
"principal  investigator"  concept  from  42 
CFR  Part  52,  and  this  concept  will  be 
used  to  assure  that  support  is  furnished 
to  a  carefully  directed  working  group  led 
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by  an  individual  personally  committed 
to   he  development  of  the  innovation. 
The  pnmary  employment  of  the 
principal  investigator  must  also  be  with 
the  firm  at  the  time  of  award  and  during 
the  conduct  of  the  proposed  project. 
Primary  employment  means  that  more 
than  one-half  of  the  principal 
investigators  time  is  spent  in  the 
employment  of  the  small  business. 
Primary  employment  with  a  small 
busmess  precludes  full-time  employment 
at  another  organization. 

In  accordance  with  SBA's  SBIR 
Program  Policy  Directive  published  on 
lane  24. 1988,  53  FR  23829.  we  have 
further  restricted  the  definition  of 
primary  employment  of  the  principal 
investigator  to  more  accurately  reflect 
HCF.A's  needs.  All  applications  must 
decia.'^  the  primary  employment  of  the 
pnncipal  investigator.  In  the  event  that 
the  principal  investigator  (1)  Is  a  less- 
than-fuU-time  employee  of  the  small 
business.  (2)  is  concurrently  employed 
by  another  organization,  or  (3)  gives  the 
appearance  of  being  concurrently 
employed  by  another  organization, 
whether  for  a  paid  or  unpaid  position,  at 
the  time  of  submission  of  application,  it 
is  essential  that  documentation  be 
submitted  with  the  application  to  verify 
his  or  her  eligibility.  Thus,  if  the 
principal  investigator  is  also  employed 
or  appears  to  be  employed  by  an 
institution  other  than  the  applicant 
organization  (for  example,  a  university, 
non-profit  research  institute,  or  a 
company  other  than  the  applicant),  a 
letter  must  be  furnished  by  the  non- 
applicant  organization  confirming  that 
the  principal  investigator,  if  awarded  an 
SBIR  grant,  is  or  will  become  a  less- 
than-half-time  employee  of  such 
organization  and  will  remain  so  for  the 
duration  of  the  SBIR  project.  If  the 
principal  investigator  is  employed  by  a 
ur.iversity,  such  a  letter  must  be 
furnished  by  the  dean  of  the  school  or 
the  departmental  chairperson.  If  the 
principal  investigator  is  employed  by 
another  for-profit  organization,  the  letter 
must  be  signed  by  a  corporate  official. 
This  documentation  of  the  primary 
employment  of  the  principal  investigator 
is  required  for  every  application  that  is 
submitted,  even  one  that  is  a  revision  of 
a  previously  submitted  application.  In 
cases  where  the  principal  investigator 
fails  to  fijmish  adequate  documentation, 
the  apphcation  may  be  returned  without 
review. 

For  both  Phase  I  and  Phase  n,  the 
research  or  R&D  must  be  performed  in 
its  entirety  in  the  United  States  (U.S.). 
that  is,  the  States,  territories,  and 
possessions  of  the  U.S.;  the 
Commonwealths  of  Puerto  Rico  and  the 


Northern  Mariana  Islands;  and  the 
District  of  Columbia. 

II.  Oerinitions 

The  words  and  phrases  that  appear  on 
the  SBIR  application  form,  or  are  needed 
in  the  application  narrative,  are  not 
readily  defined.  Therefore,  for 
convenience  and  clarity,  we  have 
furnished  the  following  definitions 
which,  except  as  noted,  are  taken  from 
SBA's  SBIR  Program  Policy  Directive 
published  on  June  24, 1988,  53  FR  23829, 
that  implements  this  program.  This 
policy  directive  requires  an  agency  to 
define  In  a  separate  section  whatever 
terms  it  uses  that  are  unique  to  either 
the  SBIR  Program,  a  specific  SBIR 
solicitation,  or  a  portion  of  the 
solicitation.  However,  such  section  must 
also  include,  at  a  minimum,  specific 
terms  as  defined  in  the  policy  directive. 
Accordingly,  in  addition  to  the  terms 
required  by  the  policy  directive,  we  are 
also  defining  the  terms  "Contract "  and 
"Grant"  and  including  the  policy 
directive's  definition  of  the  term 
"Research  and  Development." 

A.  Contract 
A  "contract"  is  an  award  instrument 

estabhshing  a  binding  legal  procurement 
relationship  between  a  funding  agency 
and  the  recipient,  obligating  the  latter  to 
furnish  an  end  product  or  service  and 
binding  the  agency  to  furnish  payment 
therefor. 

B.  Grant 
A  "grant"  is  a  finanical  assistance 

mechanism  whereby  either  money  or 
direct  assistance,  or  both  is  furnished  to 
carry  out  approved  activities. 

C.  Minority  and  Disadvantaged 
Individual 

A  "minority  and  disadvantaged 
individual"  is  defined  as  a  member  of 
any  of  the  following  groups: 

•  Asian-Pacific  Americans 

•  Black  Americans 

•  Hispanic  Americans 

•  Native  Americans 

•  Sub-continent  Asian  Americans 

D.  Minority  and  Disadvantaged  Small 
Business 

A  "minority  and  disadvantaged" 
small  business  concern  is  one — 

•  In  which  at  least  51  percent  is 
owned  by  one  or  more  minority  and 
disadvantaged  individuals  or,  in  the 
case  of  any  publicly  owned  business,  at 
least  51  percent  of  the  voting  stock  is 
owned  by  one  or  more  minority  and 
disadvantaged  individuals;  and 

•  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  of  such  individuals. 


For  the  sake  of  clarity,  we  have 
divided  the  SBA's  policy  directive's 
definition  of  "Mionty  and 
Disadvantaged  Small  Business"  into  the 
above  two  definitions. 

ii.  Research  and  Development 

"Research"  or  "research  and 
development"  (R&D]  is  defined  as  any 
fictivity  that  is — 

•  A  systematic,  intensive  study 
directed  toward  greater  knowledge  or 
understanding  of  the  subject  studies; 

•  A  systematic  study  directed 
Epecifically  toward  applying  new 
knowledge  to  meet  a  recognized  need;  or 

•  A  systematic  application  of 
knowledge  toward  ttie  production  of 
useful  materials,  dev.ces,  and  systems 
or  methods,  inlcuding  design, 
development,  and  i.mprovement  of 
prototypes  and  new  processes  to  meet 
specific   equirements. 

F.  Small  Business 

A;  the  time  of  award  of  Phase  1  and  of 
Phase  II,  a  'small  business"  is  a  concern 
that— 

•  Is  organized  for  profit. 
independently  owned  and  operated,  not 
dominant  in  the  field  of  operation  m 
which  It  is  proposing,  and  has  its 
principal  place  of  business  located  in 
the  U.S.: 

•  Is  at  least  51  percent  owned  or.  in 
the  case  cf  a  publicly  owmed  business, 
at  least  51  percent  of  its  voting  stock  is 
owned  by  U.S.  citizens  or  lawfully 
admitted" permanent  resident  aliens;  and 

•  Has,  including  its  affiliates, 
("affiliation"  is  defined  m  greater  detail 
in  13  CFR  121.401]  a  number  of 
employees  (as  defined  in  13  CFR 
121.407)  not  exceeding  500,  and  meets 
the  other  small  business  size  regulation 
requirements  found  in  13  CFR  part  121. 
Business  concerns,  other  than 
investment  companies  licensed,  or  state 
development  companies  qualifying, 
under  the  Small  Business  Investment 
Act  of  1953.  (15  U.3.C.  661,  et  seq.)  are 
affiliates  of  one  another  when  either 
directly  or  indirectly  [A]  one  concern 
controls  or  has  the  power  to  control  the 
other,  or  (B)  a  third  party  or  parties 
controls  or  has  the  power  to  control 
both.  Control  can  be  exercised  through 
common  oTAXiCrship,  common 
management  and  contractual 
relatonships.  Business  concerns  include, 
but  are  net  limited  to.  any  individual, 
partnership,  corporation,  joint  venture, 
association,  or  cooperative. 

G.  Subcontract 

A  "subcontract"  is  any  agreement, 
other  than  one  involving  an  employer- 
employee  relationship,  entered  into  by  a 


Federal  Government  contractor  or 
grantee  calling  for  supplies  or  services 
required  solely  for  the  performance  of 
the  basic  contract  or  grant 

/  /  Women-owned  Small  Business 

A  "women-owned  small  business"  is 
a  business  which  is  at  least  51  percent 
owned,  controlled,  and  operated  by  a 
woman  or  women.  "Control"  is  defined 
as  exercising  the  power  to  make  policy 
decisions;  "operate"  is  defined  as  being 
actively  involved  in  the  day-to-day 
management. 

HI  Preparation  of  Grant  Applications 

The  forms  and  instructions  will  be 
supplied  by  the  HCFA  Grants  Officer 
(see  ADDRESSES  above)  and  are 
designed  for  use  m  applying  for  SBIR 
Phase  I  research  grants  The  inst-f-uctions 
contain  the  SBA  pohcy  directive  s 
guidelines  on  proposal  content  and 
limitations. 

Potential  applicants  are  encouraged  to 
contact  the  SBIR  Coordinator  (see  FOR 
FURTHER  INFORMATION  CONTACT  above] 
for  preapplication  technical  assistance 
and  for  more  specific  information  on  the 
research  topics  described  in  section  VII. 
of  this  notice. 

Health  science  research  literature  is 
available  at  academic  and  health 
science  libraries  throughout  the  U.S. 
Information  retrieval  services  are 
available  at  these  libraries  and  Regional 
Medical  Libraries  through  a  network 
supported  by  the  National  Library  of 
Medicine.  A  list  of  Regional  Medical 
Libraries  and  information  about  network 
services  may  be  requested  from  the 
Public  Information  Office,  National 
Library  of  Medicine.  Bethesda. 
Maryland  20894,  (301)  496-6308 

Other  sources  that  provide  technologv 
search  and  document  services  include 
the  organizations  listed  below  They 
should  be  contacted  directly  for  service 
and  cost  information. 

National  Technical  Information  Service. 

5285  Port  Royal  Road,  Springfield,  VA 

22161.  (703)  487-4600 
NASA  Industrial  Applications  Center, 

701  US  Building.  University  of 

Pittsburgh.  Pittsburgh.  PA  15260,  [4i<:j 

624-5211 
.North  Carolina  Science  and  Technology 

Research  Center.  Post  Office  Box 

12235,  Research  Triangle  Park,  NC 

27709,  (919)  54^-0671 
NASA/Florida  State  Technology 

Applications  Center,  State  University 

System  of  Honda.  500  Weil  Hall, 

Gainesville,  FL  32611,  (904)  392-6626 
N.\S.AyUK  Technology.  University  of 

Kentucky.  109  Kinkead  Haii. 

Lexington,  KY  40506,  (606)  257-6322 
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Aerospace  Research  Applications 
Center  611  N.  Capitol  Avenue, 
Indianapolis,  IN  46204  (317)  262-5003 

Kerr  Industrial  Applications  Center, 
Southeastern  Oklahoma  State 
University,  Durant,  OK  74701.  (405) 
924-6822 

!V  Submission  of  Grant  Applications 

Griin!  app!icatiO,n.s  must  be  submitted 
to  the  HCFA  Grants  Officer  (see  the 
ADDRESSES  section  above). 

The  foiiowing  schcdi:ie  applies  to  the 
receipt,  review,  arc:  award  of  SBIR 
applications. 


Receipt  date 

Techmcat  resnew 

Award  {Jeasicx« 

Approximate  start 


1992 


July  14. 
August  14. 

I  September  U 


_L 


Applications  must  be  received  by  July 
14,  19152  Applications  mailed  through 
the  U.S.  Postal  Service  or  a  commercial 
delivery  serv  ice  will  be  "on  time"  if  they 
are  received  on  or  before  the  closing 
date,  or  are  postmarked  on  or  before  the 
closing  date  and  received  in  time  for 
submiss.on  to  the  technical  rexiev, 
panel.  Applications  that  do  not  meet  the 
above  criteria  will  be  considered  late 
applications.  Respondents  are  warned 
that  if  their  application  is  late  it  may  be 
returned  without  review. 

V.  Method  of  Selection  and  Evaluation 
Criteria 

All  Phase  I  and  Phase  II  grant 
applications  will  be  evaluated  and 
judged  on  a  competit\'e  basis. 
Applications  will  be  screened  and  those 
found  to  be  inadequate  for  review  or 
programmatically  unrelated  to  HCF.'\'8 
mission  may  be  returned  to  the 
applicant.  Those  passing  the  screening 
will  be  reviewed  for  technical  and 
scientific  merit  Each  application  will  be 
judged  mdivixiually,  as  described  below. 
HCFA  is  under  no  obhgation  to  fund  any 
application  or  make  any  specific  number 
of  awards  in  a  given  topic  area.  It  may 
also  elect  to  fund  several  (or  none)  of 
the  proposed  projects  with.r;  a  given 
topic  area. 

A,  Review  Process 

Grant  apphcations  are  subject  to  a 
review  process  involving  two  sequential 
steps  The  first  step  is  performed  by  the 
technical  review  panel  composed 
primarily  of  Federal  and  non-Federal 
professionals  selected  for  their 


competence  in  particular  fields.  The  task 
of  the  parr!  is  tr  t  valuate  applications 
for  scientific  and  technical  merit.  The 
reviewers  furnish  a  numeric  rating, 
make  an  overall  recommendation  and. 
on  occasion,  make  highly  specific 
recommendations  related  to  the  scope, 
direction,  and  conduct  of  the  proposed 
research.  The  second  level  of  review  is 
made  by  the  senifv  m.inagement  of 
HCFA  ORD  OKI!  i,.an.^gemeni 
decisions  are  based  on  judgments  about, 
not  only  the  technical  merit  of  the 
proposed  research,  but  also  its 
relevance  to  the  mission  of  the  awarding 
component.  Generally,  HCFA  may 
award  a  grant  only  if  the  corresponding 
application  has  hern  recommended  for 
approval  by  thi  paiel.  However, 
applications  recommended  for  approval 
are  not  automatically  funded. 

B.  Review  Criteria 

In  considering  the  scientific  and 
technical  merit  of  r;,  ^•  ;  pplication,  the 
following  criteria  ana  weights  will  be 
used: 

•  The  sounrfnrs^  and  technical  merit 
of  the  propoM'd  ajijiroach — 35  percent. 

•  The  potential  of  the  research  for 
technological  innovation  including  the 
potential  for  commercial  application — 30 
percent. 

•  The  qualifications  of  the  proposed 
principal  investigator,  support  slaH  and 
consultants — 20  percent 

•  The  appropriateness  of  the  budget — 
10  percent. 

•  The  adequacy  and  suitability  of  the 
facilities  and  research  environment — 5 
percent. 

C.  Funding  Decisions 

When  making  funding  decisions,  ORD 
takes  into  considrrHncn  the  following: 
(a)  Ratings  re«ul;ir,>;  fnun  the  technical 
evaluation  process,  (j^  pr(^ram 
relevance,  and  (c)  available  funds. 

D.  Release  of  Grant  Application  Review 
Information 

Summary  statements  will  be  sent  to 
principal  investigators  following 
decisions  on  grant  applications. 

E.  Submission  of  Similar  Grant 
Applications  by  the  Applicant 
Organization 

HCFA  discourages  the  submission  of 
similar  grant  applications  by  the  same 
applicant  organization.  Principal 
investigators  are  cautioned  not  to 
prepare  multiple  grant  apphcations  with 
essentially  the  same  research  focus;  that 
is.  a  produt  or  technology  that,  with  non- 
substantive modifications,  can  be 
applied  to  a  variety  of  purposes.  In 
evaluating  groupings  of  applications 
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with  a  common  scientific  focus  or 
objective,  technical  review  groups  are  in 
a  position  to  eastily  identify  multiple 
grant  applications  from  the  same 
organization  for  essentially  the  same 
project.  In  these  cases.  HCFA  will  give 
funding  consideration  to  only  one 
application. 

\  I.  Considerations 

SB.^  s  SBIR  Program  Policy  Directive 
(53  PR  23829)  specifies  that  the  following 
information  and  conditions  be  furnished: 

A.  Awards  I 

•  There  will  be  approximately  six  to 
eight  Phase  I  awards  in  FY  92. 

•  The  dollar  amount  of  each  Phase  I 
award  (including  both  direct  and 
indirect  costs)  will  be  approximately 
$35,000. 

•  The  dollar  amount  of  each  Phase  II 
award  (including  both  direct  and 
indirect  costs)  will  be  approximately 
SlOO.OOO. 

•  The  primary  award  mechanism  will 
be  the  grant  instrument. 

•  In  accordance  with  the 
administration  of  grant  regulations, 
specifically  45  CFR  74.705,  no  fee  or 
profit  will  be  furnished. 

5  Reports 

The  grantee  organization  will  be 
required  to  submit  short  monthly 
progress  reports,  a  complete  draft  final 
report  and  a  final  report.  The  award  will 
specify  the  schedule  for  these  reports 
and  place  of  delivery. 

C  Payment  Schedule 

Once  an  SBIR  grant  is  awarded,  the 
grantee  organization  will  receive 
information  and  forms  regarding 
requests  for  cash,  manner  of  payment, 
and  associated  reporting  requirements. 
Payment  may  be  made  on  a  cost- 
reimbursement  or  advance  basis.  Cost 
reimbursements  may  be  requested 
■Tiontly,  quarterly,  or  at  other  periodic 
intervals.  Advance  payments  may  be 
requested  on  a  monthly  basis  only. 

D.  Limited  Rights  Information  and  Data 

1.  Proprietary  Information 

Information  contained  in  unfunded 
grant  applications  will  remain  the 
property  of  the  applicant.  HCFA  may, 
however,  retain  copies  of  all 
applications.  Public  release  of 
information  in  any  application  will  be 
subject  to  existing  requirements  found  in 
the  statute  and  regulations. 

If  proprietary  information  furnished  in 
an  application  constitutes  trade  secrets 
or  proprietary  commercial  or  financial 
information,  confidential  personal 
information  or  data  affecting  the 
national  security,  it  will  be  treated  in 


confidence,  to  the  extent  permitted  by 
law,  provided  this  information  is  clearly 
identified  by  the  appropriate  page 
numbers  under  the  Notice  of  Proprietary 
Information  in  the  SBIR  grant 
application. 

Any  other  notice  may  be  unacceptable 
to  HCFA  and  may  constitute  grounds  for 
return  of  the  application  without  further 
considerations  and  without  assuming 
any  liability  for  inadvertent  disclosure. 
When  possible,  HCFA  will  limit 
dissemination  of  such  proprietary 
information  within  official  channels. 

2.  Title  to  Property 

Title  to  real  property,  equipment,  and 
supplies  acquired  by  a  for-profit 
recipient  under  a  financial  assistance 
award  or  sub-ward  will  vest,  upon 
acquisition,  in  the  Federal  Government. 
However,  such  title  may  be  transferred 
to  the  awardee  upon  termination  of  the 
project  if  the  transfer  would  be  more 
cost-effective  than  recovery  of  the 
property  by  the  Federal  Government.  It 
is  recommended  that  applicants 
consider  leasing  arrangements 
whenever  possible.  HCFA  will  generally 
not  fund  projects  that  require  the 
acquisition  of  real  property,  equipment 
or  supplies. 

3.  Rights  in  Data  Developed  Under  the 
SBIR  Grant. 

Rights  in  data,  including  software 
developed  under  the  terms  of  any  grant 
resulting  from  an  application  submitted 
in  response  to  this  notice  will  remain 
with  the  grantee,  except  that  the  Federal 
Government  will  have  the  limited  right 
to  use  such  data  for  internal  Federal 
Government  purposes.  These  data  will 
not  be  released  outside  the  Federal 
Government  without  permission  of  the 
grantee  for  a  period  of  2  years  from 
completion  of  the  project  from  which  the 
data  were  generated.  However,  at  the 
end  of  this  two  year  period  a  royalty- 
free  license  will  be  provided  to  HCFA  to 
use,  and  to  authorize  others  to  use  on  its 
behalf,  these  data  for  Federal 
Government  purposes,  but  is  relieved  of 
all  disclosure  prohibitions  and  assumes 
no  liability  for  unauthorized  use  of  these 
data  by  third  parties.  This  notice  will  be 
affixed  to  any  reproductions  of  these 
data,  in  whole  or  in  part. 

4.  Copyrights. 

With  prior  written  permission  of  the 
Grants  Officer,  the  awardee  may 
normally  copyright  and  publish 
(consistent  with  appropriate  national 
security  considerations,  if  any)  material 
developed  with  HCFA's  support.  HCFA 
receives  a  royalty-free  license  for  the 
Federal  Government  and  requires  that 
each  publication  contain  an  appropriate 


acknowledgement  of  agency  support 
and  a  disclaimer  statement. 

5.  Patents. 

Small  business  firms  may  normally 
retain  the  principal  worldwide  patent 
rights  to  any  invention  developed  with 
HCF.A  support.  The  Federal  Government 
receives  a  royalty-free  license  for 
Federal  Government  use.  reserves  the 
right  to  require  the  patentholdcr  to 
license  others  in  certain  circumstances, 
and  requires  that  anyone  exclusively 
licensed  to  sell  the  invention  in  the  U.S. 
must  normally  manufacture  it 
substantially  in  the  U.S.  The  law 
concemina  confidentiality  (35  U  S  C. 
205)  specifies  that  the  Federal 
Government  will  not  make  public  any 
information  disclosing  a  Government- 
supported  invention  for  a  2-year  period 
to  allow  the  awardee  a  reasonable  time 
to  pursue  a  patent. 


E.  Profit  or  Fee 

Current  regulations  at  45  CFR  74.705, 
concerning  prohibition  against  profit, 
states,  in  effect,  that  no  profit  or  fee  will 
be  furnished  to  for-profit  organizations 
through  grants.  A  profit  is  considered  to 
be  any  amount  in  excess  of  actural 
direct  and  indirect  costs  incurred  in  the 
conduct  of  a  grant  project.  However,  45 
CFR  74.705  IS  superseded  by  the  SBA 
Program  Policy  Directive  (53  FR  23829) 
for  the  SBIR  Program.  This  policy 
directive  does  permit  the  payment  of  a 
reasonable  fee  or  profit  under  the  SBIR 
Program. 

F.  Joint  Ventures  and  Limited 
'^^rtnerships 

Joint  ventures  and  limited 
partnerships  are  eligible  provided  the 
entity  created  qualifies  as  a  small 
business  in  accordance  with  the 
definition  included  in  this  notice. 

G.  Performance  ofResearcn  and 
Analytical  Work  by  the  Applicant 
Organization 

In  Phase  I.  a  minimum  of  two-thirds  or 
67  percent  of  the  research  or  analytical 
effort  must  be  carried  out  by  the  small 
business;  that  is.  consultant  fees  and 
contracts  to  a  third  party  for  portions  of 
the  scientific/technical  effort  may  not 
exceed  33  percent  of  the  total  proposed 
budget. 

In  Phase  II.  a  minimum  of  one-half  or 
50  percent  of  the  research  or  analytical 
effort  must  be  carried  out  by  the  small 
business;  that  is.  consultant  fees  and 
contracts  to  a  third  party  for  portions  of 
the  scientific/technical  effort  may  not 
exceed  50  percent  of  the  total  proposed 
budget. 
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H  Terms  and  Conditions  of  Awards 

Upon  acceptance  of  a  grant,  the 
awardee  must  comply  with  the  terms 
and  conditions  contained  or  referenced 
in  the  Notice  of  Cran'  .Award  docu.ment. 
These  terms  and  conditions,  constituting 
legal  requirements  imposed  on  a  grantee 
by  statute,  regulations,  administrative 
policy,  or  the  award  document  itself,  are 
comprised  of  the  fol'.owmj^  "standard" 
and  "special"  provisions; 

•  Standard  Provisions.  Terms  and 
conditions  required  as  part  of  each 
Notice  of  Grant  Award 

a.  Grant  program  legislation 

b.  Grant  program  regulations 

c.  The  inclusion  of  special  terms  and 
conditions,  if  any  (see  below). 

d.  45  CFR  part  74 

•  Special  Provisions.  Additional 
terms  and  conditions  judged  necessary 
to  attain  the  objectives  for  which  the 
grant  is  being  made,  to  facilitate  post- 
award  administration  of  the  grant,  to 
conserve  grant  funds,  or  to  otherwise 
protect  the  interests  of  the  Federal 
Government 

a.  Requirement  for  written  progress 
reports  and  due  dates. 

b.  Requirement  for  a  draft  final  report 
and  due  dale. 

c.  The  availability  of  the  i  ICFA 
Project  Officer. 

d.  Grantees  responsibility  with 
respect  to  information  contained  in 
technical  documents 

e.  HCFA's  rights  to  suspend  or 
terminate  the  grant. 

f.  Protection  of  individually 
identifiable  data. 

g  Grantees  responsibihties  with 
respect  to  presentation  of  information. 

h.  Key  personnel. 

i.  Submission  of  data  to  the  Federal 
Government. 

j.  Submission  of  items  developed  to 
the  Federal  Government, 

k.  Other  special  terms  and  conditions 
that  are  appropriate  to  the 
circumstances  of  the  award. 

Grants  must  be  administered  in 
accordance  with  the  following 
regulations: 
42  CFR  Part  52— Grants  for  Research 

Projects 
45  CFR  Part  46— Protection  of  Human 

Subjects 
45  CFR  Part  74 — Administration  of 

Grants 
CFR  Part  80 — Nondiscnminatjon  Under 

f^ograms  Receiving  Federal 

Assistance  Through  the  DHHS 

Effectuation  of  Title  VI  of  the  Civil 

Rights  Act  of  1964 
45  CFT^  Part  84 — Nondiscrimination  on 

the  Basis  of  Handicap  in  Programs 

and  Activities  Receiving  Federal 

Financial  Assistance 


45  CFR  Part  91— Nondiscrimination  on 
the  Basis  of  Age  in  HHS  Prograins  or 
Activities  Receiving  Federal  Financial 
Assistance 

I.  Cost  Shanng 

Cost  sharing  is  not  required  not  will  it 
be  an  evaluation  factor  in  consideration 
of  your  proposal  However,  due  to  the 
special  nature  of  the  SBIR  Program  the 
applicant  may  choose  to  share  the  costs 
of  a  project  Th.is  may  be  done  through 
cash  or  m-kind  contributions.  Most 
frequently  we  expect  that  the  applicant 
will  contribute  more  labor  or  use 
unreimbursed  equipment  as  the 
applicant's  share 

/.  Additional  In^amation 

This  Federal  Register  notice  is 
intended  for  informational  purposes  and 
reflects  current  planning.  If  there  is  any 
inconsistency  between  the  information 

contained  herein  and  the  terms  of  any 
resulting  SBIR  grant,  the  terms  of  the 
grant  are  controlling 

Before  sward  of  a  SBIR  grant,  HCFA 
may  request  the  applicant  to  submit 
certain  organizational,  management, 
personnel,  and  financial  information  in 
order  to  assure  responsiblity  of  the 
applicant 

The  Federal  Government  is  not 
responsible  for  any  monies  expended  by 
the  applicant  before  the  award  of  any 
grant. 

This  notice  is  not  an  offer  by  HCFA 
and  does  not  obligate  HCFA  to  make 
any  specific  number  of  awards.  Awards 
under  this  SBIR  Program  are  contingent 
upon  the  scientific/technical  merit  of  an 
application  and  the  availability  of  funds 
for  R&D 

The  SBIR  Progra.n  is  not  a  substitute 
for  HCFA's  existing  unsolicited  proposal 
mechanisms  and  unsolicited  proposals 
will  not  be  accepted  under  either  Wiase  I 
or  Phase  II  of  the  SBIR  Program. 

The  applicant  may  be  required  to 
certify  that  it  has  not  previously  been 
nor  is  currently  being  paid  for 
essentially  equivalent  work  by  an 
agency  of  the  Federal  Ckivernment.  If  a 
grant  is  made  under  this  notice  for  a 
project,  some  of  whose  elements  are 
being  or  will  be  supported  by  another 
Federal  agency,  HCFA  and  the  apphcan' 
will  negotiate  e  budget  that  reflects  the 
elimination  of  any  overlapping  support. 

This  program  is  not  covered  by 
Executive  Order  1372. 
"Intergovernmental  Review  of  Federal 
Programs," 

VII.  Research  Topic  Areas 

This  notice  invites  SBIR  Phase  I 
applications  in  the  following  areas 
Please  note  that  the  topics  are  defined  in 
ver>' general  terms  The  topics  a-e 


intended  to  intiic  dn  p*  nerally  where  we 
feel  we     i-  pr  nj>er:\  offer  assistance  to 
the  deveit>pm«'n!  oi  rrvi  innovative 
technology.  OKI)  w  i  t  nnvi  ier  any  idea 
that  is  within  th<  iii    n,   s   '  lectofa 
topic  area,  in  ado  ii  n  i  iKs )  will  review 
any  idea  thai  ir  wnnin  the  general 
purview  of  HCFA  as  described  in 
section  I.  of  this  notice.  Applicants  are 
reminded  that  the  overall  intent  of  the 
HCFA  SBIR  Program  is  to  provide 
assistance  to  the  development  of 
products  and  processes  that  have 
commercial  potential  and  not  to  the 
acquisition  of  products  for  its  own  use. 

A.  High  Quality/Effective  Care 

HCFA  invites  ideas  that  would 
develop  products  to  assist  all 
participants  in  health  care  in  assessing 
and  monitoring  the  quality  of  care  and 
level  of  care  being  furnished  to  patients. 
Projects  should  aim  to  develop  tools  for 
health  care  professionals,  providers  and 
managers  that  permit  them  to  examine 
patterns  of  services  being  delivered  and 
the  health  and  social  outcomes  of  those 
services.  Projects  that  would  assist 
private  organizations  in  developing 
patient  guidelines  and  in  conducting 
technology  assessments  are  of  interest. 
These  tools  should  provide  a  way  to 
monitor  and  measure  the  dehvery  of 
health  services  and  the  outcomes  from 
those  services.  They  should  also  make 
possible  a  judgment  about  the  quality  of 
the  care  or  the  effectiveness  of  the  care 
or  both.  The  technical  efficiency  with 
which  are  is  delivered  and  the 
appropriatene^s  ai  thi  Lverall  outcome 
for  the  patient  should  t>e  addressed. 

B.  Management  of  Ambulatory  Services 

HCFA  invites  ideas  that  would 
develop  generally  useable  tools  to 
monitor,  esst-ss  and  control 
overutilizatior.  of  ambulatory  servcies 
and  products  at  all  levels  of  the  health 
care  system  SepHrH'r-  md  apart  from 
the  sheer  innaiior   r  ;;  f-  price  of  each 
service,  a  signifx  *ini  i  nuse  of  the  rising 
cost  of  health  servici-N  ;s  execessive 
utilization.  TraditiorsH.v   utilization 
review  t<^chn)que*  hav  p  t>een  applied  to 
high  cost  acute  serviccfi  such  as  surgery 
and  hos;i'"Hi:r8t)ons  Vvi  now  wish  to 
focus  on  physician  sen  :ces  and  other 
ambulatory  services  and  products,  for 
example,  dnifis,  medical  equipment  and 
testing.  HCIFA  invites  Bpph'.f'tions 
related  to  servnces  ch  products 
commonl\  assoicated  with  Mpd'^are 
beneficianei  and  MediruMi  rcr-ipients, 
who  are  pniniariy  the  acpd  'he  poor,  the 


disabled  and  person  w 


li -stage 


renal  disease  TechmqueK  !< 
explored  involve  systems  both  for 
retrospective  utilization  pattern  review 
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and  for  managing  prospective 
interventions  in  individual  physician  or 
beneficiary/receipient  service  or 
product  use.  This  area  also  includes 
broader  management  tools,  based  on 
information  derived  from  utilization 
review,  that  promote  or  assure  more 
efficient  and  effective  service  delivery. 

C.  Beneficiary  Information  and 
Assistance 

HCFA  invites  ideas  which  may  make 
the  Medicare  and  medicaid  programs 
more  understandable  to  beneficiaries 
and  recipients,  respectively,  and  that 
provide  assistance  to  these  individuals 
in  their  attempts  to  deal  with  the 
programs.  Potential  program  users 
(Medicare  beneficiaries  and  Medicaid 
recipients)  need  to  understand  when 
they  are  and  when  they  are  not  eligible, 
what  services  or  products  are  (and  are 
not)  covered  and  what  their  rights  and 
responsibilities  are  within  each 
program.  An  example  would  be  an 
information  project  that  would  assist 
health  care  consumers  in  general, 
including  Medicare  beneficiaries  and 
Medicaid  recipients,  by  providing 
aggregate  data  on  provider  performance 
and  utilization  trends,  discrete  price 
information,  and  information  on  related 
copayments,  etc.;  in  a  sense  a  "Blue 
Book  for  Consumers."  Another  example 
is  related  to  the  fact  that  one  of  the  most 
frequent  problems  encountered  by 
Medicare  beneficiaries  is  obtaining 
payment  for  claims.  The  process  of 
dealing  with  Medicare's  fiscal 
intermediaries  and  carriers  is  difficult 
for  many.  Tools  that  would  ease  this 
process  would  be  welcome.  There  are 
distinct  advantages  to  Medicare 
beneficiaries  if  they  "assign"  their  rights 
to  claim  Medicare  payment  to  the 
physician  who  furnishes  the  services. 
Yet,  this  concept  is  hard  to  explain  and 
is  not  well  understood  by  beneficiaries. 
Beneficiaries  also  need  to  be  able  to 
decide  whether  they  should  join,  or  exit 
from,  a  health  maintenance  organization 
and  the  advantages  and  disadvantages 
of  such  a  decision.  Beneficiaries  need  to 
understand  what  considerations  to  take 
into  account  when  long  terra  care  is  a 
possibility.  Likewise,  beneficiaries  need 
to  be  assisted  in  the  decision  about  the 
purchase  of  health  insurance  in  addition 
to  Medicare.  HCFA  invites  ideas  in 
beneficiary  communication  and 
assistance  approaches  that  are  tailored 
to  special  sub-populations  (such  as 
significant  demographic,  socio-cultural 
or  disease-related  sub-groups  of 
beneficiaries),  as  well  as  approaches 
that  could  be  used  by  supplemental 
health  benefit  program  sponsors  (for 
example,  employers  and  unions)  in 

assisting  Medicare-eligible  retirees. 


Applicants  who  are  considering  this 
topic  should  understand  that  the  SBIR 
Program  generally  seeks  to  support  the 
development  of  commercially  viable 
products  and  that  there  is  already  a  fair 
amount  of  existing  commercial  activity 
in  this  area. 

D.  Program  Efficiencies  and 
Improvement 

The  existing  systems  for  health  care 
delivery  and  financing  have  undergone, 
and  are  continuing  to  undergo,  changes 
due  to  new  technology,  legislation, 
regulation  and  market  forces.  Major 
payers  for  health  care  are  continually 
studying  the  feasibility  of  new 
approaches  to  improving  the 
management  of  care,  the  delivery  of 
care,  and  financing.  Therefore,  HCFA 
invites  applications  that  focus  on  tools 
to  assist  in  the  goal  of  improved 
management  of  the  Medicare  and 
Medicaid  programs.  The  term 
management  here  is  used  in  a  very 
broad  sense.  These  could  be  tools  which 
are  directed  toward  providers  who 
furnish  services  or  products  to  Medicare 
beneficiaries  or  Medicaid  recipients, 
organizations  that  handle  the  financing 
of  care,  organizations  that  oversee  the 
quality  of  services  and  products,  or  the 
beneficiaries/recipients  themselves,  and 
State  or  local  organizations  that  deal 
primarily  with  Medicare  and  Medicaid 
populations. 

HCFA  will  consider  any  innovative 
idea  that  appears  to  have  the  potential 
of  improving  the  programs  for  any  of  the 
several  parties  involved,  and  which  has 
a  potential  for  sale  in  the  normal/ 
commercial  market.  An  example  of  an 
innovative  idea  would  be  the 
development  of  improved  personal 
computer  based  case  management 
systems  for  community  care  services. 
Case  management  programs  are 
commonly  being  used  to  coordinate 
community  based  care  for  frail  elderly 
and  other  populations  under  Medicaid 
and  other  programs.  Automated  systems 
that  use  client  eligibility  and  assessment 
information  to  assist  case  management 
agencies  in  preparing  appropriate  plans 
of  care  based  on  the  clients  condition, 
that  select  service  providers  and 
prepare  service  orders,  and  that 
interface  with  service  approval/ 
financial/billing  systems  could  improve 
the  cost-efficiency  of  case  management 
programs. 

Proposed  systems  should  compliment 
or  integrate  existing  mandated  HCFA 
instnmients  (particularly  functional 
assessment  tools,  minimum  data  sets, 
discharge  plarming,  etc.).  New 
redundant  instruments  will  not  be 
considered  for  funding. 


E.  Other  Health  Core  RFD 

We  encourage  small  businesses  to 
submit  applications  for  propose  research 
in  any  area  within  the  field  of  health 
care  RSD. 

Authority;  Pubd.  L^  9--219,  96  Slat.  217-221. 
Pub,  L.  99-^3.  100  Stat.  1120.  Sec.  106,  Pub.  L. 
100-590,  102  Stat,  2994  (15  L'.S.C.  638). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.779,  Health  Financing 
Research.  Demonstrations  and  Experiments) 
Dated:  February  10, 1992. 
Gail  R.  Wilensky, 

Administratior.  Health  Care  Financing 
Administration. 

[PR  Doc  92-8625  Filed  4-14-92;  8;45  am] 
BIUJf4G  CODE  4120-01-M 


Health  Resources  and  Services 
Administration 

Program  Announcement  for 
Scholarships  for  Disadvantaged 
Students 

agency:  Health  Resources  and  Services 
.Administration,  HHS. 
ACTION:  Correction  and  extension  of 
deadline  date. 


summary:  In  notice  document  92-6754, 
in  the  iSsue  of  Tuesday,  March  24, 1992, 
make  the  following  correction: 

On  page  10182  in  the  third  column,  the 
national  average  enrollment  of  Blacks. 
Hispanics  and  Native  Americans  (in 
combination)  in  schools  of  osteopathic 
medicine  should  read  7.8  percent. 

On  page  10183,  in  column  2.  the 
deadline  date  published  in  the  Federal 
Register  has  been  extended  to  May  15, 
1992. 

Dated:  April  9, 1992. 
Robert  G.  Harmon, 
Administrator. 
(FR  Doc.  92-6668  Filed  4-14-92;  8:45aml 

WLLING  CODE  4i60-15-»l 


Health  Education  Assistance  Loan 
Program;  Maximum  Interest  Rates  for 
Quarter  Ending  June  30,  1992 

Section  727  of  the  Public  Health 
Service  Act  (42  U.SC.  294)  authorizes 
the  Secretary  of  Health  and  Human 
Services  to  establish  a  Federal  program 
of  student  loan  insurance  for  graduate 
students  in  health  professions  schools. 

Section  60,13(a)(4)  of  the  program's 
implementing  regulations  (42  CFR  part 
60.  previously  45  CFR  part  126)  provides 
that  the  Secretary  wUl  announce  the 
interest  rate  in  effect  on  a  quarteriy 
basis. 

The  Secretary  announces  that  for  the 
period  ending  June  30, 1992,  three 
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interest  rates  are  m  effect  for  loans 
executed  through  the  Health  Education 
Assistance  Loan  (HEAL)  program. 

1.  For  loans  made  before  January  27, 
1981,  the  variable  interest  rate  is  7*78 
percent.  Using  the  regulatory  formula  (45 
CFR  126.13(a)],  in  effect  prior  to  January 
27, 1981,  the  Secretary  would  normally 
compute  the  variable  rate  for  this 
quarter  by  finding  the  sum  of  the  fixed 
annual  rate  (7  percent)  and  a  variable 
component  calculated  by  subtracting 
3.50  percent  from  the  average  bond 
equivalent  rate  of  the  91-day  U.S. 
Treasury  bills  for  the  preceding  calendar 
quarter  (4.02  percent),  and  rounding  the 
result  (7.521  percent)  upward  to  the 
nearest  Vs  percent  (7%  percent). 

However,  the  regulatory  formula  also 
provides  that  the  annua!  rate  of  the 
variable  interest  rate  for  a  3-month 
period  shall  be  reduced  to  the  highest 
one-eighth  of  1  percent  which  would 
result  in  an  average  annual  rate  not  in 
excess  of  12  percent  for  the  12-month 
period  concluded  by  those  3  months. 
Because  the  average  rate  of  the  4 
quarters  endmg  June  30,  1992,  is  not  in 
excess  of  12  percent,  there  is  no 
necessity  for  reducing  the  interest  rate. 
For  the  previous  3  quarters  the  variable 
interest  at  the  annual  rate  was  as 
follows:  9%  percent  for  the  quarter 
ending  September  30, 1991;  g'/s  percent 
for  the  quarter  ending  December  31. 
1991;  BV*  percent  for  the  quarter  ending 
march  31, 1992. 

2.  For  variable  rate  loans  executed 
during  the  period  of  January  27, 1981 
through  October  21, 1985,  the  interest 
rate  is  7%  percent.  Using  the  regulatory 
formula  (42  CFR  60.13(a))  in  effect  for 
that  time  period,  the  Secretary  computes 
the  maximum  interest  rate  at  the 
beginning  of  each  calendar  quarter  by 
determining  the  average  bond 
equivalent  rate  for  the  91 -day  U.S. 
Treasury  bills  during  the  preceding 
quarter  (4.02  percent);  adding  3.50 
percent  (7.52  percent)  and  rounding  that 
figure  to  the  next  higher  one-eighth  of 
cne  percent  7%  percent). 

3.  For  fixed  rate  loans  executed  during 
the  period  of  April  1,  1992  through  June 
30, 1992,  and  for  variable  rate  loans 
executed  on  or  after  October  22, 1985, 
the  interest  rate  is  7Ve  percent.  The 
Health  Professions  Training  Assistance 
Act  of  1985  (Pub.  L.  9&-129).  enacted 
October  22, 1985,  amended  the  formula 
for  calculating  the  interest  rate  by 
changing  3.5  percent  to  3  percent.  Using 
the  regulatory  formula  (42  CFR  60.13(a)), 
the  Secretary  co.mputes  the  maximum 
interest  rate  at  the  beginning  of  each 
calendar  quarter  by  determining  the 
average  bond  equivalent  rate  for  the  91- 
day  U.S.  Treasury  bills  during  the 
preceding  quarter  (4.02  percent);  adding 


3.0  percent  (7.02  percent)  and  rounding 
that  figure  to  the  next  higher  one-eighth 
of  one  percent  [7Vs  percent). 

Dated:  April  9, 1992. 
Robert  C.  Hannoo, 

Administrator. 

(Catalog  of  Federal  Domestic  Assistance  No. 

13.108,  Health  Education  Assistance  Loans) 

[FR  Doc.  92-6730  Filed  4-14-92;  8:45  am) 

BILUNQ  COOC  <'6C  IS  M 


Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
May  1992: 

Name:  Advisory  Council  on  Nurses 
Education 

Date  and  time:  May  14-15, 1992  8:30 
a.m.-5  p.m. 

Place:  Conference  Room  G,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

Closed  on  May  14.  8:30  a.m.-2  p.m. 

Open  for  remainder  of  meeting. 

Purpose:  The  Council  advises  the 
Secretary  and  Administator,  Health 
Resources  and  Services  Administration, 
concerning  general  regulations  and 
policy  matters  arising  in  the 
administration  of  the  Nursing  Shortage 
Reduction  and  Education  Extension  Act 
of  1988  (Pub.  L.  100-607).  The  Council 
also  performs  final  review  of  grant 
applications  for  Federal  Assistance,  and 
makes  recommendations  to  the 
Administrator.  HRSA. 

Agenda:  The  open  portion  of  the 
meeting  will  cover  announcements; 
considerations  of  minutes  of  previous 
meeting;  the  reports  of  the 
Administrator,  Health  Resources  and 
Services  Administration,  the  Director, 
Bureau  of  Health  Professions  the  Chair 
and  co-Chair  of  the  Advisory  Council  on 
Nurses  Education  and  staff  reports.  The 
meeting  will  be  closed  to  the  public  on 
May  14,  from  8.30  a.m.  to  2  p.m.  for  the 
review  of  grant  applications  for  Special 
Project  Grants;  Nursing  Education 
Opportunities  for  Individuals  from 
Disadvantaged  Backgrounds,  Advance 
Nurse  Education,  Nurse  Practitioner 
Grants  and  Nurse  Anesthetist  Program 
Grants.  The  closing  is  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c).  title  5  U.S.C.  Code,  and  the 
Determination  by  the  Administrator, 
Health  Resources  and  Services 
Administration,  pursuant  to  Public  Law 
92-463. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Dr.  Mary  S.  Hill,  Executive 


Secretary,  Advisory  Council  on  Nurses 
Education,  room  5C-14,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857,  Telephone  (301)  443- 
6193. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 
Dated:  April  10, 1992. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

(FR  Doc.  92-8669  Filed  4-14-92;  8:45am) 

BILUNG  CODE  4160-1S-M 


Public  HeatTh  Service 

Agency  for  Hea'th  Ca^p  Pofiry  and 
Research;  Deveior'ni'iM  o(  Guideiir.es 
on  Management  o'  Canrf  ■■■•Fieiateri 
Pain 

The  Agency  for  Health  Care  Policy 
&nd  Research  (AHCPR)  announces  that 
it  is  inviting  nominations  of  qualified 
individuals  to  serve  on  a  panel  of 
experts  and  health  care  consumers  to 
develop  clinical  practice  guidelines  for 
the  Management  of  Cancer-Related 
Pain.  This  is  the  second  clinical 
guideline  being  developed  on  the 
management  of  pain.  The  AHCPR 
released  on  March  5, 1992,  a  guideline 
on  "Acute  Pain  Management:  Operative 
or  Medical  Procedures  and  Trauma." 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L  101-239)  enacted  on 
December  19, 1989.  added  a  new  title  IX 
to  the  Public  Health  Service  Act  (the 
Act)  (42  U.S.C.  299-299C-6),  which 
established  the  Agency  for  Health  Care 
Policy  and  Research  (AHCPR)  to 
enhance  the  quality,  appropriateness, 
and  effectiveness  of  health  care 
services,  and  access  to  such  services. 

Section  911  of  the  Act  (42  U.S.C.  299b) 
established  within  AHCPR.  the  Office  of 
the  Forum  for  Quality  and  Effectiveness 
in  Health  Care  (the  Forum).  Through  this 
office,  AHCPR  is  arranging  for  the 
development  and  periodic  review  and 
updating  of  clinically  relevant  guidelines 
that  may  be  used  by  physicians, 
educators,  other  health  care 
practitioners,  and  consumers  to  assist  in 
determining  how  diseases,  disorders, 
and  other  health  conditions  can  most 
effectively  and  appropriately  be 
prevented,  diagnosed,  treated,  and 
managed  clinically. 

Section  912  of  the  Act  (42  U.S.C.  299b- 
1(d))  provides  for  the  development  of 
initial  guidelines,  standards, 
performance  measures,  and  review 
criteria  that: 
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1.  Account  for  a  significant  portion  of 
expenditures  under  the  Medicare 
program,  and  have  a  significant 
variation  in  the  frequency  or  the  type  of 
treatment  provided;  or 

2.  Otherwise  meet  the  needs  and 
priorities  of  the  Medicare  program. 

Section  914  of  the  Act  (42  U.S.C.  299b- 
3)  identifies  factors  to  be  considered  in 
estabUshing  priorities  for  guidelines, 
including  the  extent  to  which  the 
guidelines  would: 

1.  Improve  methods  of  prevention, 
diagnosis,  treatment,  and  clinical 
management,  and  thereby  benefit  a 
significant  number  of  individuals; 

2.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particiilar  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatments;  and 

3.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health  care 
services  and  procedures. 

The  following  topics  were  selected  in 
1990  for  guideline  development: 

1.  Management  of  Functional 
Impairment  Due  to  Cataract  in  the 
Adult. 

2.  Diagnosis  and  Treatment  of  Benign 
Prostatic  Hyperplasia. 

3.  Urinary  Incontinence  in  Adults. 

4.  Prediction,  Prevention  and  Early 
Intervention  of  Pressure  Ulcers. 

5.  Sickle  Cell  Disease. 

6.  Acute  Pain  Management:  Operative 
or  Medical  Procedures  and  Trauma. 

7.  Diagnosis  and  Treatment  of 
Depressed  Outpatients  in  Primary  Care 
Settings. 

In  1991.  the  following  additional  topics 
were  selected  for  guideline  development 
by  panels  of  experts  and  consumer 
representatives. 

1.  Management  of  Cancer-Related 
Pain. 

2.  Treatment  of  Stage  Two  and 
Greater  Pressure  Ulcers. 

3.  HIV  Positive  Asymptomatic  Patient: 
Evaluation  and  Early  Intervention. 

4.  Low  Back  Problems. 

5.  Development  of  Quality 
Determinants  of  Mammography. 

6.  Secreening  for  Alzheimer's  and 
Related  Dementias. 

Also  in  1991,  three  topics  were 
selected  for  guideline  development  by 
contractors,  with  assistance  from  panels 
of  experts  and  consumer 
representatives. 

1.  Diagnosis  and  Treatment  of  Otitis 
Media  in  Children. 

2.  Diagnosis  and  Treatment  of  Heart 
Failure  Secondary  to  Coronary  Vascular 
Disease. 

3.  Post  Stroke  Rehabilitation. 
Responsibilities  of  the  expert  panels 

and  contractors,  assisted  by  contract 
panels,  include  determination  of  the 


scope  of  the  guidelines,  assessment  of 
the  available  scientific  evidence  and 
clinical  consensus,  and  conducting  peer 
and  pilot  review  of  drafts  of  the 
guidelines. 

Panel  Nominations 

This  notice  requests  nominations  of 
qualified  Individuals  to  serve  on  a  panel 
to  develop  clinical  practice  guidelines 
for  the  Management  of  Cancer-Related 
Pain.  Panel  members  will  report  to  the 
panel  chairs.  The  chairs  provide 
leadership  to  the  panel  regarding  the 
methodology,  literature  review,  panel 
deliverations,  and  formation  of  the  final 
product.  It  is  expected  that  the  panel 
will  meet  on  a  quarterly  basis. 
Individuals  selected  for  the  panel  will  be 
asked  to  serve  from  one  to  three  years. 

The  panel  will  consist  of  two  co- 
chairs  and  fifteen  panel  members.  The 
panel  co-chairs  are: 
Ada  Jacox.  R.N.,  Ph.D.,  F.A.A.N.. 
Professor,  School  of  Nursing,  The 
Johns  Hopkins  University. 
Specialties:  Health  PoUcy.  Nursing. 
Daniel  Carr.  M.D..  Director.  Division  of 
Pain  Management.  Department  of 
Anesthesia.  Massachusetts  General 
Hospital. 
Specialties:  Internal  Medicine. 
Anesthesiology.  Endocrinology. 
To  assist  in  identifying  members  for 
the  panel,  the  AHCPR  is  requesting 
recommendations  from  interested 
individuals  and  organizations  of 
nominees  with  substantial  clinical  or 
research  experience  in  the  management 
of  cancer-related  pain  in  adults  and 
children,  and  consumers  with  pertinent 
experience  or  information.  The  AHCPR 
is  especially  interested  in  receiving 
nominations  of  general  practitioners, 
anesthesiologists,  oncologists, 
psychiatrists,  internal  medicine 
specialists,  adult  and  pediatric  surgeons, 
neurologists,  oncology  nurses 
experienced  with  adult  and  pediatric 
populations,  nurse  anesthetists, 
ethicists,  adult  and  child  psychologists, 
pharmacists,  allied  health  professionals, 
and  other  health  care  practitioners  and 
consumers  with  relevant  experience. 
The  nominations  received  will  be 
submitted  for  review  and  consideration 
to  the  co-chairs  who  in  turn  will 
recommend  proposed  panel  members  to 
AHCPR.  Appointments  of  panel 
members  will  be  made  by  AHCPR  after 
review  of  the  proposed  members' 
qualifications  and  the  overall 
composition  of  the  panel  to  ensure 
representation  of  range  a  of  experience 
and  expertise. 

Nominations  must  include  a  copy  of 
the  individual's  curriculum  vitae  or 
resume,  plus  a  statement  of  the  rationale 


for  the  specific  nomination.  Nominees 
should  no!  have  a  conflict  of  interest 
that  would  impair  their  impartial 
participation  in  the  development  of  the 
clinical  practice  guidelines. 

To  be  considered,  nominations  must 
be  received  by  Mdv  8,  1992  at  the 
following  address:  Offire  of  the  Forum 
for  Quality  and  Effectiveness  in  Health 
Care,  Agency  for  Health  Care  Policy  and 
Research.  2102  East  Jefferson  Street, 
Suite  401,  Rockville,  MD  20852. 
FOR  ADDtTIONAL  INFORMATION: 
Additional  information  on  the  guideline 
development  process  is  contained  in  the 
AHCPR  Fact  Sheet.  "AHCPR- 
Commissioned  Clinical  Practice 
Guidelines."  dated  January  1992.  More 
detailed  information  on  the  guideline 
process  and  criteria  for  selecting  panels 
is  contained  in  the  AHCPR  Program 
Note  "Clinical  Guideline  Development." 
dated  August  1990.  These  documents 
may  be  obtained  by  calling  the  Cener  for 
Reserach  Dissemination  and  Liaison, 
Agency  for  Health  Care  Policy  and 
Research,  at  (301)  227-8366. 

For  further  information  on  the  process 
for  developing  guidelines  for  the 
Management  of  Cancer-Related  Pain, 
contact  Kathleen  A.  McCormick,  Ph.D.. 
R.N..  Director,  Office  of  th,e  Forum  for 
Quality  and  Effectiveness  in  Health 
Care.  Agency  for  Health  Care  Policy  and 
Research,  at  the  above  address. 
Dated  April  7.  1992. 
].  Jarrett  Clinton. 
Administrator. 
[PR  Doc.  92-8807  Filed  4-14-92;  8:45  am) 

BlUMQ  COOC  4160-90-M 


Otflce  of  ttie  Assistant  Secretaiy  for 
Health;  Delegation  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  to  the  Assistant  Secretary  for 
Health  on  January  14, 1981,  by  the 
Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for 
Health  has  delegated  to  the 
Administrator,  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration,  with 
authority  to  redelegate,  all  of  the 
authorities  under  title  III,  part  A,  section 
307  of  the  Public  Health  Service  Act,  as 
amended,  pertaining  to  International 
Cooperation. 
Dated:  April  3, 1992. 
lames  O.  Mason, 
Ass:!:!ant  Secretary  for  Health. 
|FR  Doc.  92-8620  Filed  4-14-92;  8:45  amj 

B'U-WO  COOC  4t80-J<Ml 
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Office  of  the  Assistant  Secretary  for 
Healtti;  Privacy  Act  of  1974;  Addition 
of  Routine  Use  to  an  Existing  System 
of  Records 

agency:  Public  Health  Service,  HHS. 

action:  Notice  of  addition  of  new 
routine  use  to  an  existing  system  of 
records. 


summary:  The  Public  Health  Service 
(PHSJ  is  publishing  notice  of  its  intent  to 
add  a  new  routine  use  for  the  disclosure 
of  information  from  the  following 
Privacy  Act  system  of  records:  09-15- 
0056,  "National  Vaccine  Injury 
Compensation  Program,  HHS/HRSA/ 
BHPr." 

DATE:  PHS  invites  public  comments  on 
the  new  routine  use  on  or  before  May  15, 
1992.  This  routine  use  will  become 
effective  without  further  notice  30  days 
after  the  date  of  publication  unless  we 
receive  comments  which  would  result  in 
a  contrary  determination. 

ADDRESS:  Please  address  comments  to 
the  Privacy  Act  Coordinator,  Health 
Resources  and  Services  Administration 
(HRSA),  Parklawn  Building,  Room  14A- 
20,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  telephone  (301)  443- 
3780  This  is  not  a  to!l-frpe  n-jmlirr, 

FOR  FURTHER  INFORMATION  CONTACT: 

Chief,  Division  of  Vaccine  Injury 
Compensation,  BHPr/HRSA,  Room  702, 
6001  Montrose  Road,  Rockville, 
Maryland  20852,  telephone  (301)  443- 
6593.  This  is  not  a  tnll-frpp  number. 

SUPPLEMENTARY  INFORMATION:  HRSA 

maintains  system  of  records  09-15-0056. 
"National  Vaccine  Injury  Compensation 
Program,  HHS/HRSA/BHPr",  to:  (1) 
Determine  eligibility  of  petitioners  to 
receive  compensation  under  the 
National  Vaccine  Injury  Compensation 
Program;  (2)  compensate  successful 
petitioners  in  the  amount  determined  by 
the  court:  and  (3)  evaluate  vaccine 
safety  through  research  programs. 

HRSA  is  proposing  to  add  a  new 
routine  use  to  permit  disclosures  of  the 
complete  individual  file  to  organizations 
deemed  qualified  by  the  Secretary  for 
the  purpose  of  evaluating  the 
administration,  process,  or  outcomes  of 
the  National  Vaccine  Injury 
Compensation  F>rogram. 

The  purpose  of  the  disclosure  is  to 
document  the  extent  to  which  the 
National  Vaccine  Injury  Compensation 
Program  is  satisfying  the  goals  and 
objectives  of  its  authorizing  legislation, 
i.e.,  maintaining  a  fair  and  expeditious 
system  for  compensating  those  who 
have  been  mjured  by  a  vaccine. 


This  routine  use  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 
Dated:  April  7,  1992. 
WUford  J.  Forbush, 
Director,  Office  of  Management. 

SYSTEM  NAME: 

National  Vaccine  Injury 
Compensation  Program,  HHS/HRSA/ 
BHPr. 

A  new  routine  use,  number  6,  is  added 
as  follows: 

ROUTINE  USES  OF  RECORDS  MAI>JTAINtD  ;S 
THE  SYSTEM,  INCUUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES. 
•  *  *  •  * 

6.  Records  may  be  disclosed  to 
organizations  deemed  qualified  by  the 
Secretary  for  the  purpose  of  evaluating 
the  administration,  process,  or  outcomes 
of  the  Vaccine  Injury  Compensation 
Program  (as  required  by  Congress).  The 
purpose  of  the  disclosure  is  to  document 
the  extent  to  which  the  Vaccine  Injury 
Compensation  Program  is  satisfying  the 
goals  and  objectives  of  its  authorizing 
legislation,  i.e.,  maintaining  a  system  for 
compensating  those  who  have  been 
injured  by  a  vaccine  that  is  fair  and 
expeditious.  Organizations  to  which 
information  is  disclosed  for  this  use 
shall  be  required  to  maintain  Privacy 
Act  safeguards  with  respect  to  such 
records. 
***** 

[FR  Doc.  92-8621  Filed  4-14-62;  8:45  am] 

BILLING  CCDf    <■&&-•  S-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
IWY-rjlO-O^^'-i-e'-Hj,  WYW-  '256811 

Public  Notice  ot  a  Site  Possibly 
Containing  Hazardous  Waste 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Emergency  closure  of  public 
lands. 

SUMMARY:  Notice  is  hereby  given  that 
effective  April  15, 1992,  all  public  lands 
north  of  the  Dewar  Ranch  access  road  in 
the  area  described  as  follows:. 

T.16N.,  R.114  W.,  6th  P.M., 

Section  22.  NWV4SEV4NEy4, 

Uinta  County,  Wyoming,  are  closed  to  the 
public  because  of  the  discovery  of 
possible  hazardous  waste  on  public 
lands. 

EFFECTIVE  DATE:  April  15,  1992.  The 
closure  wiii  remain  in  effect  until  July 
14, 1992. 


FOR  FURTHFH  iNFDRMATlON  CONTACT 

Kemmerer  Resource  Area,  Rock  Springs 
District,  Bureau  of  Land  Management. 
312  Highway  189  North,  Kemmerer. 
Wyoming  83101.  (307)  877-3933, 

SUPPLEMENTARY  INFORMATION:  The 

.      <  of  this  closure  IS  to  protect  the 
health  and  safety  of  the  public  while  all 
materials  suspected  to  contain 
hazardous  substances  are  removed  from 
the  described  public  land.  The  authority 
for  this  closure  is  contained  in  43  CFR 
8364.  Any  person  who  fails  to  comply 
with  this  closure  may  be  subject  to  a 
fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 

Dated:  April  10, 1992 
Darrel ).  Short, 
Area  Manager. 
[FR  Doc.  92-8888  Filed  4-14-92;  8:45  am] 

BIUJNO  CODC  4310-23-M 


National  P?.'V.  Se^v  cp 


Concession  Contr,!!:;*    N; Ion  Inc. 


AG r  Nc v;  National  Park  Service,  Interior. 
Acncv  Public  notice. 

Summary:  Public  notice  is  hereby  given 
;..w:  ;;.(,  National  Park  Service  proposes 
to  negotiate  a  concession  contract  with 
Nilon.  Incorporated  authorizing  it  to 
provide  food  and  beverage  facilities  and 
services  for  the  public  at  Independence 
National  Historical  Park.  Pennsylvania 
for  a  period  of  ten  (10)  years  from  the 
date  of  execution  of  the  contract. 

EFFECTIVE  DATE:  June  8. 1992. 

ADDRESSES:  Interested  parties  should 
contact  the  Regional  Director,  Mid- 
Atlantic  Region.  143  South  Third  Street. 
Philadelphia.  Permsylvania  19106,  for 
information  as  to  the  requirements  of 
the  proposed  contract, 

SuPPLFMt^S- ARV   INfORM/.  I  iON:  ThiS 

contract  renewal  tias  been  determined 
to  be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  December  31. 1990. 
and  therefore  pursuant  to  the  provisions 
of  Section  5  of  the  Act  of  October  9, 1965 
(79  Stat.  969;  16  U.S.C.  20),  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  permit  and  in  the  negotiation  of  a 
new  contract  as  defined  in  36  CFR  51.5. 

The  Secretary  will  consider  all 
proposals  received  as  a  result  of  this 
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notice.  Any  proposal,  ircluding  that  of 

•he  exi3tins  concessioner,  must  be 

postmarked  or  hand  delivered  on  or 

before  the  sixtieth  (50th)  day  following 

publication  of  this  notice  to  be 

considered  and  evaluated. 

Dated;  November  15,  1991. 

Charies  P.  Clapper,  Jr. 

D^p-jty  Regional  Director,  Mid-Atlantic 

Region. 

[V^  Doc  92-6652  Filed  4-14-92;  8:45  am] 

B»LU»*0  COO€  WO-rrVM 


Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Meeting 

agency:  National  Park  Service, 

Depar'rrent  of  the  Interior. 
action:  Notice  of  meeting  of  the  Native 
A.Tiencan  Graves  Protection  and 
Repatriation  Review  Committee. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  fFACA),  5  U  SO.  appendix  (1983). 
tha'  the  first  meeting  of  the  Native 
A.T.encan  Graves  Protection  and 
Repatnation  Act  Review  Committee  wi! 
be  held  on  April  29.  30.  and  May  1, 1992. 
in  Washington,  DC. 

All  meetings  will  be  held  at  the 
Department  of  the  Interior.  Main 
Buildms,  1849  C  Street  NW,  Washington 
DC  20240  On  .April  29.  the  meeting  will 
be  held  in  room  3004  and  will  begin  at  9 
am.  and  conclude  not  later  than  5  p.m. 
On  Apnl  30,  the  meeting  will  be  held  in 
room  3004  and  will  begin  at  9  a  jn.  and 
conclude  not  later  than  noon.  On  May  1. 
the  meeting  will  be  held  in  room  3119 
and  will  begin  at  9  a.m.  and  conclude 
not  later  than  noon. 

The  Native  American  Graves 
Protection  and  Repatriation  Act  Review 
Committee  was  established  by  Public 
Law  101-601  to  monitor,  review,  and 
assist  in  implementation  of  the 
inventory  and  identification  process  and 
repatriation  activities  required  under  the 
statute. 

The  matters  to  be  discussed  at  this 
meeting  include  an  overview  of  Public 
Law  101-601:  development  of  a  list  of 
person  consented  to  by  all  current 
members  from  which  the  Secretary  shall 
appoint  the  seventh  member  of  the 
Review  Committee;  and.  development  of 
draft  proposed  regulations  implementing 
the  statute. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 


the  matters  to  be  discussed  with  Dr. 
Francis  P.  McManamon,  Department 
Consulting  Archeologist. 

Persons  wishing  information 
concerning  this  meeting,  or  who  which 
to  submit  written  statements  may 
contact  Dr.  Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Archeological  Assistance  Division, 
Natimial  Park  Service,  P.O.  Box  37127. 
Washington  DC  20013,  Telephone  (202) 
343-4101.  Draft  summary  minutes  of  the 
meeting  will  be  available  for  public 
inspection  about  eight  weeks  after  the 
meeting  at  the  office  of  the 
Departmental  Consulting  Archeologist. 
room  4315, 1100  L  Street,  NW. 
Washington,  DC. 

Dated:  April  6, 1992. 

Francis  P.  McManamon, 

DepartmentaJ  Consulting  Archeologist,  Chief. 
Archeological  Assistance  Division. 

[FR  Doc.  92-8650  Filed  4-14-92;  8:45  am] 

BtLLINO  COOC  4310-70-H 


Vancouver  H'stcncaS  Study 
Comnn!s<5ion:  Meetings 

liGEscv  National  Park  Service.  Interior. 
action:  Notice  of  meetings  of 
Vancouver  Historical  Study 
Commission.  ^^^^_ 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  5  U.S.C.  appendix  (1988).  of  the 
next  four  scheduled  meetings  of  the 
Vancouver  Historical  Study 
Commission.  The  next  four  meetings 
will  be  held  on  Tuesday.  May  14, 1992, 
Tuesday,  June  9, 1992,  Tuesday,  July  14. 
1992.  and  Tuesday.  August  11. 1992.  All 
four  meetings  will  be  held  in  the 
Vancouver  City  Council  Chambers,  210 
East  13th  Street.  Vancouver. 
Washington.  Commission  meetings  start 
at  1  p.m..  and  are  planned  to  adjourn  no 
later  than  5  p.m. 

The  purpose  of  the  meetings  are  for 
the  Vancouver  Historical  Study 
Commission  to  conduct  discussions  on 
the  preparation  of  a  study  report  for 
Congress  which  will  make 
recommendations  regarding:  (1)  The 
preservation,  protection,  enhancement, 
enjoyment,  and  utilization  of  the 
historic,  cultural,  natural,  and 
recreational  resources  of  the  Area;  and 
(2)  the  feasibility  of  establishing  a 
Vancouver  National  Historical  Reserve. 

All  Commission  meetings  are  open  to 
the  public.  Seating  space  and  facilities 
at  the  Vancouver  City  Council 
Chambers  to  accommodate  members  of 
the  public  are  somewhat  limited,  and 
persons  will  be  accommodated  on  a  first 


come,  first  served  basis.  Anyone  may 
file  with  the  Commission  a  written 
statement  concerning  matters  to  be 
discussed.  At  each  meeting,  the  public 
will  be  provided  an  opportunity  to 
provide  both  written  and  verbal 
comment  to  the  Commission.  However, 
the  Commission  Chairman  m^y  restrict 
the  length  of  public  statements  as 
necessary  to  allow  the  Commission  to 
complete  its  agenda  with  in  the  allotted 
time. 

Persons  wishing  further  information 
concerning  the  meeting,  or  who  wish  to 
submit  written  statements,  may  contact 
Mr.  Kei'h  Dunbar.  Chief  of  Planning  and 
Environmental  Compliance.  Pacific 
Northwest  Region,  National  Park 
Service.  83  South  King  Street,  suite  212, 
Seattle,  Washington  98104  or  telephone 
206-553-4579. 

Draft  summary  minutes  of  each 
Commission  meeting  will  be  available 
for  public  inspection  approximately 
three  (J)  weeks  after  the  meeting  in  Park 
Headquarters.  Fort  Vanvouver  National 
Historic  Site,  612  East  Reserve  Street. 
Vancouver,  Washington  98661, 
Dated;  March  24,  1992. 
Charles  H,  Odegaard, 
Regional  Director. 

(FR  Doc.  92-8651  Filed  4-14-02;  8  45  an;) 
BILLIKG  COOe  «3 10-70-*! 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  337-TA-3241 

Cerlain  Acid-Washed  Denim  Garments 
and  Accessories;  Receipt  of  Initial 
Determination  Terminating 
Respondents  on  the  Basis  of  Consent 
Order  Agreement 

AGENCv;  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  consent  order 
agreement:  Gitano  Group,  Inc.,  Jordache 
International,  Inc.,  Fast  Forward  Ltd., 
Four  Ninety  Eight  Ltd.,  and  jordathe 
International  (Hong  Kcng)^ 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  Initial  determination  will 
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become  the  determination  of  the 
Commission  thirty  [30]  days  after  the 
date  of  the  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  April  7,  1992. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfir^ential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8;45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  204.36, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  he 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 

may  fi'p  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  of  the  Commission,  500  E 
Street,  SW,.  Washington.  DC  20438.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document  or 
portions  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Com.mission  and  must  include  a  full 
statemient  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Con-imission  will  either 
accept  the  submission  in  confidence  or 
return  if. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J  Dionne.  Office  of  ihe  Secretary. 
U.S.  Ir.;erna:iona!  Trade  Commission, 
Telephone  (202)  205-1802. 

By  order  of  ihe  Commission. 

Issued:  April  7, 1992. 
Kenneth  R.  Mason, 
Sec.'e:a.-y, 
[FR  Doc.  92-6706  Filed  4-1+-9Z;  8:45  am] 

B.1.UNG  COD€  7OJO-02-II 


terminating  the  following  respondent  en 
the  b.-ssis  of  a  consent  order  agm-ment: 
S,Dc;ieded  Exportadnra  Ltda.  and  Sao 
Paolo  Alpargets,  S.A. 


[Investigation  337-TA-324J 

Certain  Acid-Washed  Denim  Garments 
and  Accessories;  Receipt  of  Initial 
Determination  Terminating 
Respondent  on  the  Basis  ot  Consent 
Order  Agreement 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice  is  hereby  given  that  the 

Commission  has  received  an  initial 

determination  from  the  presiding  officer 
in  the  above  captioned  investigation 


SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  April  7, 1992. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Conim.ission,  500  E 
Street,  SW.,  Washington.  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  ere  advised  that 
information  on  this  matter  can  be 
obtained  by  contartjng  the 
Commission''^  TDI)  prminal  on  (202) 
20,'7-ifln 

WRITTEN  COMMENTS:  Interested  persons 
may  filr  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street.  SW.,  Washington,  DC  20438.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  tNFORMATICK  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  April  7, 1992. 

By  ordpf  of  the  Commission. 

Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  92-8707  Filed  4-14-92;  8:45  araj 

BILLING  coot  7OJO-0J-M 


Mnvestiqatlor  No  731-TA-518  i'Flna;)) 

Asphencal  Op^thalmosccpy  Lenses 
FroTi  Japan 

Deiermmation 

On  the  basis  of  the  record  •  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U5.C  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  from  Japan  of 
aspherical  ophthalmoscopy  lenses,* 
provided  for  in  subheading  9018.50.00  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  fLTFV). 

Uackg.'^)und 

The  Commission  instituted  this 
investigation  effective  October  15, 1991. 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  aspherical  ophthalmoscopy 
lenses  from  Japan  were  being  sold  at 
LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C.  1673bfb)). 
Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Fedrra!  KP5;:',tpr  of 
November  6,  ll^'J:  ,jti  F.K  ibboO).  The 
hearing  was  held  in  Washington,  DC,  on 
February  28, 1992,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  April  6, 1992. 
The  views  of  the  Commission  are 
contained  in  USITC  Publication  2498 
(April  1992).  entitled  "Aspherical 
Ophthalmoscopy  Lenses  from  Japan: 
Determination  of  the  Commission  in 
Investigation  No.  731-TA-518  (Final) 
Under  the  Tariff  Act  of  1930,  Together 
With  the  Information  Obtained  in  the 
Investigation." 

Issued:  April  8. 1992. 


■  The  record  li  defined  in  |  207.2(0  oi  the 
Commisslon't  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(0). 

*  Vice  Chairman  Brunidale  and  Commissioner 
Crawford  also  Tind  that  there  is  present  material 
Injury  by  reason  of  the  subject  hnports. 


iJ 
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Bv  Order  of  the  Commission. 
Kenneth  R   Vlason. 
Secretary. 
[FR  Doc.  92-8715  Filed  4-14-92;  B:45  am) 

BILUNG  COOC  7020-02-11 


Issued:  April  8, 1992. 
Kenneth  R.  Mason, 

Secretory. 

[PR  Doc.  92-8703  Filed  4-14-92;  8;45  am) 

B1LLINO  COO€  7020-O2-M  ' 


li^vestlgation  No 


--A-517  (Flnal)l  [Investigation  No.  731-TA-538  (Flnal)l 


Refined  Antimony  Trioxide  Frcm  tne 
People's  Republic  cf  China 

Detemunation 

On  the  basis  of  the  record  "  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  act),  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  the  People's  Republic  of 
China  of  refmed  antimony  trioxide, 
provided  for  in  subheading  2825,80.00  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Batl^  ground 

The  Commission  instituted  this 
investigation  effective  October  7, 1991, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  reHned  antimony  trioxide 
from  the  People's  Republic  of  China 
were  being  sold  at  LTFV  within  the 
meaning  of  section  733(b)  of  the  act  (19 
U.S.C.  1673b(b)).  Notice  of  the  institution 
of  the  Commission's  investigation  and  of 
a  public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  October 
23. 1991  (56  F.R.  54887).  Subsequent  to 
Commerce's  postponement  of  its  final 
LTFV  determination  (56  FR  56631, 
November  6, 1991),  the  Commission 
revised  its  schedule  to  conform  with 
Commerce's  new  schedule  (56  FR  63524, 
December  4, 1991).  The  hearing  was  held 
in  Washington,  DC.  on  February  25, 
1992.  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

By  Order  of  the  Commission. 


Sulfanillc  Add  tne  Pccp-e  s  Repubiic 
of  China 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  and  scheduling  of  a 
final  antidumping  investigation. 


summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
538  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  People's  Republic  of 
China  (China)  of  sulfanilic  acid  and 
sodium  sulfanilate,*  provided  for  in 
subheadings  2921.42.24  and  2921.42.70  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States. 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207.  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  March  18, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lori  Hylton  (202-205-3199),  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-20&-2000. 


'  The  record  is  defined  in  i  207.2(f)  of  the 
Commissions  Rules  of  Practice  and  Procedure  (19 
CFR  207.21fl). 


'  The  products  covered  by  this  investigation  are 
all  grades  of  sulfanilic  acid,  which  include  technical 
(or  cnidc)  sulfanilic  acid,  refined  (or  purified) 
sulfanilic  acid,  and  sodium  salt  of  sulfanilic  acid 
(sodium  sulfanilate).  For  a  comprehensive 
descnption  of  the  merchandise  subject  to  this 
Investigation,  see  International  Trade 
Administration.  Preliminary  Determination  of  Sales 
at  Less  Than  Fair  Value:  Sulfanilic  Acid  from  the 
Peoples  Republic  of  China  (57  FR  9409,  March  18. 
1992). 


SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  sulfanilic  acid 
from  China  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  act  (19 
U.S.C.  S  1673b].  The  investigation  was 
requested  in  a  petition  filed  en  October 
3, 1991,  by  R-M  Industries,  Inc.,  Fort 
Mill,  SC. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's  rules, 
not  later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  I'nder  an 
.\dmin;strat)ve  Protective  Order  (.\P0) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigafion,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publicafion  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpulic  record  on  June  15. 1992,  and  a 
public  version  will  be  issued  thereafter, 
pursuant  to  §  207.21  of  the  Commission's 
rules. 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  9:30  a.m.  on  June  30, 1992, 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  June  19. 1992. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
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nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
fo  be  held  at  9:30  a.m.  on  June  2-4.  1992, 
at  the  U.S.  International  Trade 
Commission  Bu;Iding.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2).  2Q1.13fl'),  and  207.23(b}  of 
the  Commisssion's  rules. 

Written  submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Com.mission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
Commission's  rules;  and  deadline  for 
filing  is  June  25, 1992.  Parties  may  also 
file  written  testimony  in  connection  with 
their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b]  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  wi'h  the 
provisions  of  §  207.24  of  the 
Commission's  rules.  The  deadlme  for 
filing  poFthearing  briefs  in  July  8.  1992; 
witness  testimony  mv.st  be  filed  no  later 
than  three  (3)  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
sfatemient  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
July  8, 1992.  All  written  submissions 
must  conform  with  die  provisions  of 
§  201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  m.ust  also 
conform  with  the  requirements  of 
§  §  201.6,  207.3  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  cd-.er  parties  to  the 
investigation  (as  identiiled  by  either  the 
public  of  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  9  207.20  of  the  Commission's 
rules. 

Issued:  April  8, 1992 

By  order  of  the  Commission. 

Kenneth  R.  Ma  .on. 
Secretary. 

[FR  Doc.  QC-B-OS  Filed  4-14-92;  8:45  am) 
BIUINO  COOE  TOM-ca-m 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  319651 

Beard  Land  and  Investment  Co.  and 
Modesto  Empire  and  Traction  Co., 
Merger  Exemption,  Modesto 
hterurban  Railway 

The  Beard  Land  and  Investment  Co. 
(Beard  Investment)  and  the  Modesto 
Empire  and  Traction  Company  (MET) 
have  jointly  filed  a  notice  of  exemption 
to  merge  Modesto  Interurban  Railway 
(MIR)  into  MET.  The  last  step  in  the 
transaction  was  to  occur  March  31, 1992. 

Beard  Investment.  MIR  MET.  and 
Beard  Land  compose  a  single,  integrated 
carrier  system.  MLR  and  MET  are  rail 
carriers.  Beard  Investment  oums  100 
percent  of  the  stock  of  MIR  and  100 
percent  of  the  stock  of  MET,  which  in 
turn  owns  100  percent  of  the  stock  of 
Beard  Land  Lmprovement  Company 
(Beard  Land),  a  noncarrier.  Beard  Land 
owns  railroad  equipment,  portions  of  the 
right-of  way,  easements,  and  house 
tracks  serving  its  warehouse  properties. 
MIR  owns  tracks  and  portions  of  the 
right-of-way.  MET  owns  tracks, 
franchises,  and  railroad  equipment. 
MET  operates  a  shorl-line  railroad  over 
its  own  tracks  and  franchises,  over  the 
tracks  and  the  right-of-way  owned  by 
MIR,  and  over  the  rights-of-way  and 
easements  owned  by  Beard  Land. 
Pursuant  to  the  proposed  transaction. 
Beard  Investment  will  transfer  100 
percent  of  the  stock  of  MIR  to  MET  as  a 
contribution  to  the  capital  of  MET,  and 
MIR  will  thereafter  be  merged  into  MET. 
The  name  of  the  surviving  company  will 
be  Modesto  and  Empire  Traction 
Company. 

The  lines  of  MIR  and  MET  extend 
from  Modesto,  CA,  to  Empire.  CA.  There 
are  33.08  miles  of  line  involved,  of  which 
5  miles  are  main  line  and  28.08  miles  are 
switch  lines.  At  Modesto,  cars  are 
interchanged  with  the  Union  Pacific 
Railroad  Company  and  the  Southern 
Pacific  Transportation  Company.  At 
Empire,  cars  are  interchanged  with  The 
Atchison,  Topeka  *  Santa  Fe  Railway 
Company. 

The  proposed  transaction  is  a 
corporate  family  restructuring.  This  is  a 
transaction  within  a  corporate  family  of 
the  type  specifically  exempted  from 
prior  approval  under  49  CFR 
1180.29d)(3).  It  will  not  result  in  adverse 
changes  in  service  levels,  significant 
operational  changes,  or  a  change  in  the 
competitive  balance  with  carriers 
outside  the  corporate  family. 

To  ensure  that  all  employees  who  may 
be  affected  by  the  transaction  are  given 
the  minimum  protection  afforded  under 


49  U.S.C.  10505(g)(2)  and  49  U.S.C.  11347, 
the  labor  conditions  set  forth  in  ^eiv 
York  Dock  Ry. — Control— Brooklyn 
Eastern  Dist,  360  I.CC  60  (1979).  are 
imposed. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  ]ohn  B. 
Lowry,  Esq.,  McCutchen,  Doyle,  Brown 
&  Enersen,  3  Embarcadero  Center,  San 
Francisco,  CA  94111. 

Decided:  April  9. 1992. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  StricHand.  Jr., 
Secretary. 

(FR  Doc.  92-8716  Filed  4-14-B2;  8:45  am] 
BtUJNO  COOe  703t-01-M 


IFInance  Ooc^'et  Ho   320,201 

CSX  Transportation,  inc.— Operation 
Exemption— Richmond, 
Fredericksburg  and  Potomac  Ratfwav 
Co. 

CSX  Corporation  (CSX),  CSX 
Transportation,  Inc.  (CSXT),  and 
Richmond,  Frederickburg  and  Potomac 
Railway  Company  (RFftP)  filed  a 
verified  notice  of  exemption  for  CSXT  fo 
operate  the  railroad  properties  of 
RF&P.»  Under  Hie  agreement,  CSXT  will 
assume  all  of  the  rights  and  obligations 
of  RF&P  under  the  latter's  existing 
licenses,  leases,  easements,  Agreements 
and  contracts.  The  operating  agreement 
was  to  become  effective  April  1, 1992. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  the  necessity  of  prior 
review  and  approval  under  40  CFR 
1180.2(d)(3).  It  will  not  result  in  adverse 
changes  in  service  levds.  significant 
operational  changes,  or  a  change  in  the 
competitive  balance  with  carriers 
outside  the  corporate  family. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  shall  be  protected 
pursuant  to  New  York  Dock  Ry. — 
Control — Brooklyn  Eastern  District,  360 
I.C.C.  60  (1979).  This  will  satisfy  the 
requirem^ents  of  49  U.S.C.  10505(g)(2). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 


■  CSX  ia  t  non-carrier  holding  company  inat  owns 
100  percent  of  the  common  stock  of  CSXT.  a  Class  1 
rail  carrier.  CSXT  controls  RF*P  through  indurct 
ownership  of  all  RFaLFt  outstanding  capital  stock. 
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Commission  and  served  on;  Peter  J. 
Shudtz.  One  James  Center,  Richmond. 
VA  23219. 

Decided:  April  7. 1992. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland,  Jr., 
Secretary 
(FR  Doc.  92-8715  Filed  4-14-92;  8:45  am] 

9'LL'NO  CO0€    ^035-C'-M 


DEPARTMENT  OF  JUSTICE 

Antifjst  D'w'Sior 

Cable  Television  La&orator'es,  he./ 
Tele-Communicati0"3.  Inc  'Viacom 
International  Inc  'Public  B'-oadca sting 
Service;  Notificatio.n 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  Cable 
Television  Laboratories,  Inc. 
("CableLabs"),  Tele-Communications. 
Inc.  ("TCI").  Viacom  International  Inc. 
("Viacom")  and  Public  Broadcasting 
Service  ("PBS")  on  February  18, 1992, 
filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  additions  to  the 
membership.  The  additional  notification 
was  filed  for  the  purpose  of  invoking  the 
protections  of  section  4  of  the  Act, 
which  limit  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

On  November  27, 1991,  CableLabs. 
TCL  Viacom  and  PBS  filed  their  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  6(b)  of  the  Act  of  February  3, 
1992  (57  FR  4061). 

Pursant  to  section  6(b)  of  the  Act,  the 
identities  of  the  additional  members  and 
the  general  areas  of  activity  are  given 
below. 

The  identities  of  the  additional 
members  are;  Fairmont  Cable  TV  of 
Fairmont,  Minnesota,  Shaw  Cable 
Systems  Ltd.  of  Alberta,  Canada. 
Videotron  Ltee.  of  Montreal,  Quebec, 
Canada,  Windbreak  Cable  of  Gehring, 
Nebraska. 

The  area  of  activity  remains  the 
participation  and  coordination  with 
each  other  in  a  Request  For  Proposals 
( "RFP")  for  development  of  one  or  more 
Digital  Compression  Delivery  System(s) 
that  will  enable  cable  television 
program  suppliers  to  provide  multiple 
programs  per  satellite  transponder 
channel  to  cable  television  system 
headends  and  customers.  The  parties 
intend  to  evaluate  the  responses  to  the 


RFP  and  mayd  independently  award 
contract(s)  to  develop  the  System(s). 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  92-8612  Filed  4-14-92;  8;45  am] 

81LUNO  CODE  441(H>1-« 


Bell  Communications  P°seT^ch    Inc  ; 
Notifications 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  Bell 
Communications  Research,  Inc. 
("Bellcore")  on  January  28, 1992,  filed  a 
written  notification  on  behalf  of  Bellcore 
and  EEsof  Incorporated  ("EEsor") 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  The  identities 
of  the  parties  to  the  venture  and  (2)  the 
nature  and  objective  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  Ikniting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties  to 
the  venture,  and  its  general  areas  of 
planned  activities,  are  given  below. 

Bellcore  is  a  Delaware  coporation 
with  its  principal  place  of  business  in 
Livingston,  New  Jersey. 

EEsof  is  a  California  corporation  with 
its  principal  place  of  business  in 
Westlake  Village,  California. 

Bellcore  and  EEsof  entered  into  an 
agreement  effective  as  of  January  7, 1992 
to  engage  in  cooperative  research 
collaboration  to  enable  engineers  and 
researchers  to  be  able  to  define 
mathematical  models  for  analyzing 
optical  communications  devices  and 
networks  for  exchange  access  services. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  92-6609  Filed  4-14-92:  8:45  am]     . 

BILLING  COD€  44t(M)1-M 


Bethlehem  Steel  Corp.;  Notification 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"), 
Bethlehem  Steel  Corporation 
("Bethlehem")  on  March  3, 1992,  filed  a 
written  notification  on  behalf  of 
Bethlehem  and  Lafayette  Steel  and 
Processing  ("Lafayette")  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing  (1) 
the  identities  of  the  parties  to  the 
venture  and  (2)  the  nature  and  objective 
of  the  venture.  The  notification  was  filed 
for  the  purpose  of  invoking  the  Act's 


provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  venture,  and  its 
general  areas  of  planned  activities,  are 
given  below. 

Bethlehem  is  located  in  Bethlehem, 
Pennsylvania. 

Lafayette  is  located  in  Detroit, 
Michigan. 

Bethlehem  and  Lafayette  have  formed 
a  venture  called  IMPICS  Computer 
Solutions  to  conduct  research  activities 
directed  to  the  development  of  a  fully 
integrated  on-line  interactive  computer 
system  for  handling  steel  orders, 
material  and  deliveries  and  to  license 
any  resulting  inventions,  software  and 
know-how. 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  92-8618  Filed  4-14-92:  8:45  am] 

BIUING  CODE  4410-01-M 


CAD  Framework  Initiative,  Inc.; 
Notification 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act "),  CAD 
Framework  Initiative,  Inc.  ("CFI")  on 
December  18, 1991,  has  filed  an 
additional  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  certain  changes 
in  the  membership  of  CFI.  The 
additional  written  notification  was  filed 
for  the  purpose  of  extending  the 
protections  of  section  4  of  the  Act, 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

On  December  30, 1988,  CFI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  That  filing  was  amended 
on  February  7, 1989.  The  Department 
published  a  notice  concerning  the 
amended  filing  in  the  Federal  Register 
pursuant  to  section  6(b)  of  the  Act  on 
March  13, 1989  (54  FR  10456).  A 
correction  to  this  notice  was  published 
on  April  20. 1989  (54  FR  16013).  On  May 
17, 1989,  CFI  filed  an  additional  written 
notification.  The  Department  published 
a  notice  in  response  to  this  additional 
notification  on  June  22,  1989  (54  FR 
26265).  A  correction  to  the  June  22,  1989 
notice  was  published  on  August  4, 1989 
(54  FR  32141);  a  further  correction  was 
published  on  August  23,  1989  (54  FR 
35091).  On  August  16,  1989.  CFI  filed  an 
additional  written  notification.  The 
Department  published  a  notice  in 
response  to  the  further  additional 
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notificalion  on  September  21.  1989  (54 
FR  38912),  CFI  filed  a  further  additional 
notification  on  November  15.  1989  The 
Department  published  a  notice  in 
response  to  the  further  additional 
notifiration  on  January  10,  1990  (55  FR 
925).  On  February  15,  1990,  CFI  filed  an 
additional  written  notification.  The 
Department  published  a  notice  in 
response  to  the  further  additional 
notification  on  April  23,  1990  (,55  FR 
15295),  CFI  filed  an  additional 
notification  on  May  15,  1990,  The 
Department  published  a  notice  in 
response  to  the  additional  notification 
on  June  29,  1990  (55  FR  26792).  CFI  filed 
an  additional  notification  on  August  16, 
1990.  The  Department  published  a  notice 
in  response  to  the  additicnal  notification 
on  September  18.  1990  (55  FR  38417).  CFI 
filed  an  additional  notification  on 
October  22,  1990.  The  Department 
published  a  notice  in  response  to  the 
additional  notification  on  December  10, 

1990  (55  FR  50786).  On  January  25.  1991, 
CFI  filed  an  additional  written 
notification.  The  Department  published 
a  notice  in  response  to  the  additional 
notification  on  March  25, 1991  (56  FR 
12387).  CFI  filed  an  additional 
notification  on  April  22, 1991.  The 
Department  published  a  notice  in 
response  to  the  additional  notification 
on  May  23.  1991  (56  FR  23722),  On 
August  12,  1991,  CFI  filed  an  additional 
written  notification.  The  Department 
published  a  notice  in  response  to  the 
additional  notification  on  September  25, 

1991  (56  FR  46.580).  A  correction  to  this 
notice  was  published  on  November  5, 
1991  (56  FR  56528). 

The  purpose  of  this  notification  is  to 
disclose  certain  changes  in  the 
membership  of  CFI.  The  changes  consist 
of  the  following:  (1)  The  addition  to 
Corporate  Member  Racal-Redac  of 
Gloucester.  England:  (2)  the  deletion  of 
Jack  Madesky,  who  has  not  renewed  his 
Associate  Membership  in  CFI;  (3)  the 
change  of  name  under  which  the 
following  members  are  listed:  AT&T  of 
Allentown.  P.-X.  a  Corporate  Member,  is 
now  listed  as  AT&T  Bell  Laboratories; 
Harris  Corp.  of  Fishers,  NY.  a  Corporate 
Member,  is  now  listed  as  Harris 
Semiconductor  Corp.;  .NCR  Corp,  of  Fort 
Collins,  CO.  a  Corporate  Member,  is 
now  listed  as  NCR  Microelectronics 
Corporation;  Nippon  Telegraph  of 
Kanagawa.  Japan,  a  Corporate  Member, 
IS  now  listed  as  Nippon  Telegraph  & 
Technology;  Philips  of  Eindhoven.  The 
Netherlands,  a  Corporate  Member,  is 
now  listed  as  Philips  Research 
Laboratories:  Seiko  Instruments  USA. 
Inc.  of  Chiba.  Japan,  a  Corporate 
Member,  is  now  listed  as  Seiko 
Instruments,  Inc  :  Sharp  Research 


Corporation  of  Tenn  Nara,  Japan,  a 
Corporate  Member,  is  now  listed  as 
Sharp  Corporation;  Siemens 
Informationssysteme  AG  of  Munich, 
Germany,  a  Corporate  Member,  is  now 
listed  as  Siemens  Nixdorf 
Informationssysteme;  Teamone  Systems, 
Inc.  of  Sunnyvale,  CA,  a  Corporate 
Member,  is  now  listed  as  Team  One 
System.s:  Zuken,  Inc.  of  Santa  Clara,  CA. 
a  Corporate  Member,  is  now  listed  as 
Zuken  America.  Inc.;  STC  of  Essex, 
United  Kingdom,  an  Associate  Member, 
is  now  listed  as  STC  Technology.  Inc.; 
and  Teradyne,  Inc.  of  Santa  Clara,  CA, 
an  Associate  Member,  is  now  listed  as 
Teradyne  EDA. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  92-8617  Filed  4-14-92;  8:45  am) 

BIL.iHG  "COC  44tC-0i-M 


Advanced  Television  Test  Centev  tnc./ 
Cable  Television  Laboratories,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  ef  seq.  ("Act"),  Advanced 
Television  Test  Center,  Inc.  ("Test 
Center")  and  Cable  Television 
Laboratories,  Inc.  ("CableLabs")  on 
February  18.  1992,  filed  an  additional 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  additions 
to  the  membership.  The  additional 
notification  was  filed  for  the  purpose  of 
extending  the  protections  of  section  4  of 
the  Act,  limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

On  October  2, 1989,  Test  Center  and 
CableLabs  filed  their  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  November  8,  1989  (54  FR  46997). 
On  February  20. 1991,  CableLabs  and 
Test  Center  filed  an  additional  written 
notificafion.  The  Department  published 
a  notice  in  the  Federal  Register  in 
response  to  the  additional  notification 
on  April  10, 1991  (58  FR  14542). 

Pursuant  to  section  6(b)  of  the  Act,  the 
identities  of  the  additional  members  of 
CableLabs  and  the  general  areas  of 
activity  are  given  below. 

The  identities  of  the  additional 
members  are:  Fairmont  Cable  TV  of 
Fairmont,  Minnesota,  Shaw  Cable 
System.s  Ltd.  of  Alberta,  Canada, 
Videotron  Ltee.  of  Montreal,  Quebec, 
Canada,  Windbreak  Cable  of  Gehring, 
Nebraska. 

The  area  of  activity  remains  the 
coordination  of  testing  efforts  to 


facilitate  the  development  of  data  that 
the  FCC  and  its  Advisory  Committee  on 
Advanced  Television  Service,  as  well  as 
the  Advanced  Television  Systems 
Committee,  will  require  and  utilize  to 
determine  appropriate  actions  with 
regard  to  the  introduction  of  advanced 
television  service  in  the  United  States. 
The  parties  may  also  undertake 
additional  ATV  tests  not  required  by  the 
Advisory  Committee  on  Advanced 
Television  Service. 

Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 

(FR  Doc.  92-8610  Filed  4-14-92;  8:45  am) 

WLUNO  COOC  441(M)1-« 


Cab'e  Teiev'S.or,  LaOoratories,  Inc., 

hi  or  t;  cat  >on 


Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301.  et  seq.  ("the  Act"),  Cable 
Television  Laboratories,  Inc. 
("CableLabs")  on  February  18, 1992, 
filed  an  additional  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  addtions  to  the 
membership.  The  additional  notification 
was  filed  for  the  purpose  of  extending 
the  protections  of  section  4  of  the  Act, 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstanmces. 

On  August  8, 1988,  CableLabs  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  on 
September  7. 1988  (53  FR  34593).  On 
November  7. 1988,  February  3, 1989, 
October  12. 1989,  and  February  20. 1991, 
CableLabs  filed  additional  written 
notifications.  The  Department  published 
notices  in  response  to  the  additional 
notifications  on  December  16. 1988  (53 
FR  50590),  March  1, 1989  (54  FR  8608), 
December  15, 1989  (54  FR  51510),  and 
April  10, 1991  (56  FR  14543). 
respectively. 

As  of  January  1. 1992,  the  following 
parties  have  become  members  of 
CableLabs;  Fairmont  Cable  TV  of 
Fairmont,  Minnesota,  Shaw  Cable 
Systems  Ltd.  of  Alberta,  Canada, 
Videotron  Ltee.  of  Montreal.  Quebec, 
Canada.  Windbreak  Cable  of  Gehring, 
Nebraska. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
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activity  of  CableLabs.  The  membership 

remains  open 

losepfa  H.  VVidmar. 

Director  of  Operations.  Antitrust  Division. 

(FR  Doc.  92-8611  Filed  4-14-92;  8:45  am) 

B;ll!>*G  COO€  44>o-0i-KI  I 


Cable  Television  (.aboratoftes,  Inc./ 
Nexus  Engineering  Corp.,  General 
Instrument  Corp.;  Nottflcatjon 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  Cable 
Television  Laboratories.  Inc. 
("CableLabs").  Nexus  Engineering  Corp. 
("NEXUS")  and  General  Instrument 
Corporation  ("GI")  on  February  18. 1992. 
filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  additions  to  the 
membership.  The  notification  was  filed 
for  the  purpose  of  invoking  the 
protections  of  section  4  of  the  Act, 
which  limit  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

On  June  27, 1991.  CableLabs,  Nexus 
and  GI  filed  their  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  pubUshed  a  notice  in  the 
Federal  Register  pursuant  to  section  6(b) 
of  the  Act  on  July  25, 1991  (56  FR  34075). 

Pursuant  to  section  6(b)  of  the  Act,  the 
identities  of  the  additional  members  and 
•  the  general  areas  of  activity  are  given 
below. 

The  identities  of  the  additional' 
members  are:  Fairmont  Cable  TV  of 
Fairmont,  Miruiesota,  Shaw  Cable 
Systems  Ltd.  of  Alberta,  Canada, 
Videotron  Ltee.  of  Montreal,  Quebec, 
Canada,  Windbreak  Cable  of  Gehring, 
Nebraska. 

The  area  of  activity  remains  the 
cooperation  in  the  development  of 
interface  concepts  between  personal 
communications  networks  and  cable 
system  networks,  including  the 
exchange  of  information  related  to  the 
functions  and  architecture  of  personal 
communications  networks  and 
cooperation  in  the  conduct  of  radio 
frequency  tests  in  connection  with 
experimental  personal  communications 
networks  licenses  issued  by  the  FCC. 
lospph  H  Wid.Tiar. 

D.  -c . .  ..-  „  •  Jpe  rations.  Antitrust  Division- 
ITU.  Doc.  92-8613  Filed  4^14-92;  8:45  am] 


Cable  Television  i_aboratorte8.  Inc.  and 
General  Instruction  Corp.;  Notification 

Notice  IS  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act").  Cable 
Television  Laboratories,  Inc. 
("CableLabs")  and  General  Instrument 
Corporation  through  its  Jerrold 
Communications  Division  ("GI")  on 
February  18. 1992.  filed  an  additional 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  additions 
to  the  membership.  The  additional 
notification  was  filed  for  the  purpose  of 
extending  the  protections  of  section  4  of 
the  Act.  limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

On  September  20. 1990,  CableLabs 
and  GI  filed  their  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  November  1, 
1990  (55  FR  46111).  On  February  20. 1991, 
CableLabs  and  GI  filed  an  additional 
written  notification.  The  Department 
published  a  notice  in  the  Federal 
Register  in  response  to  the  additional 
notification  on  April  10. 1991  (56  Fr 
14542). 

Pursuant  to  section  6(b)  of  the  Act.  the 
identities  of  the  additional  members  of 
CableLabs  and  the  general  areas  of 
activity  are  given  below. 

The  identities  of  the  additional 
members  are:  Fairmont  Cable  TC  of 
Fairmont,  Minnesota.  Shaw  Cable 
Systems  Ltd.  of  Alberta,  Canada, 
Videotron  Ltee.  of  Montreal.  Quebec, 
Canada.  Windbreak  Cable  of  Gehring, 
Nebraska. 

The  area  of  activity  remains  the 
coordination  in  the  conduct  of  National 
Television  System  Committee  (NTSC) 
visual  degradation  tests  to  evaluate  the 
subjective  effects  of  typical  impairments 
and  other  conditions  on  NTSC  television 
pictures  generated  in  cable  television 
systems. 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc  92-8614  Filed  4-14-92;  8:45  am] 

BILUNO  CODE  4410-01-4I 


Qsb'i^  "'■^■'6 v's'c-"  L3&tr?!*or'es,  Inc..'' 
Gene.rai  instTumert  Co^p    Sctentrfic- 
Atlanta,  lnc.;NotJficatic^ 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  Cable 
Television  Laboratories,  Inc. 
("CableLabs"),  General  Instrument 


Corporation  ("GI")  and  Scientific- 
Atlanta.  Inc.  ("S-A")  on  Febuary  18, 
1992,  filed  an  additional  wntten 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  additions  to  the 
membership.  The  additional  notification 
was  filed  for  the  purpose  of  invoking  the 
protections  of  section  4  of  the  Act. 
which  limit  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

On  June  21.  1991,  CableLabs  GI  and 
S-A  filed  their  original  notification 
pursuant  to  section  6{a)  of  the  Act.  The 
Department  published  a  notice  in  the 
Federal  Register  pursuant  to  section  6(b) 
of  the  Act  of  August  1.  19*51  (56  FR 
36847). 

Pursuant  to  section  6(b]  of  the  Act,  the 
identities  of  the  additional  members  and 
the  general  areas  of  activity  are  given 
below. 

The  identities  of  the  additional 
members  are:  Fairmont  Cable  TV  of 
Fairmont.  Minnesota,  Shaw  Cable 
Systems  Ltd.  of  Alberta,  Canada, 
Videotron  Ltee.  of  Montreal,  Quebec, 
Canada.  Windbreak  Cable  of  Gehring, 
Nebraska. 

The  area  of  activity  remains  the 
cooperation  in  the  education  of  the 
cable  industry  and  the  public  concerning 
the  availability  of,  and  potential  for, 
digital  video  transmission  and 
compression  technologies  in  the 
distribution  and  delivery  of  cable 
television  programming.  The  parties  also 
plan  to  cooperate  in  demonstrations  of: 
(a)  The  distribution  of  compressed, 
digitally-transmitted  NTSC  signals  to 
cable  television  systems  and  (b)  the 
delivery  and  telecast  of  advanced 
television  (ATV)  programming  by  the 
cable  industry.  These  demonstrations 
will  be  coordinated  by  CableLabs  using 
high  definition  television  (HDTV)  and 
other  ATV  proponent  television  systems 
that  wish  to  participate. 
Joseph  H  Widmar, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  92-6615  Filed  4-14-92;  8:45  am] 

BILUNG  CODE  441(M)1-M 


Cable  Television  Laboratories.  Inc  / 
PCN  America,  Inc.;  Notification 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq,  ("the  Act").  Cable 
Television  Laboratories.  Inc. 
("CableLabs'  )  and  PC.N  America,  Inc. 
("PCN  America")  on  February  18, 1992, 
filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 


Commission  disclosing  additions  to  the 
membership.  The  addition.jl  notification 
was  filed  for  the  purpose  of  invoking  the 
protections  of  Section  4  of  the  Act, 
which  limit  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

On  March  25, 1991,  CableLabs  and 
PCN  America  filed  their  original 
notification  pursuant  to  section  6(a)  of 
the  act.  The  Department  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  6(b]  of  the  Act  on  June  14, 
1991  (56  FR  27539). 

Pursuant  to  section  6(b)  of  the  Act,  the 
identities  of  additional  members  and  the 
general  areas  activity  are  given  below: 

The  identities  of  the  additional 
members  are:  Fairmont  Cable  TV  of 
Fairmont,  Minnesota,  Shaw  Cable 
Systems  Ltd  of  Alberta,  Canada, 
Videotron  Ltee.  of  Montreal,  Quebec, 
Canada,  Windbreak  Cable  of  Gehring. 
Nebraska. 

The  area  of  activity  remains  the 
cooperation  in  the  development  of 
interface  concepts  between  personal 
communication  networks  and  cable 
work  networks,  including  the  exchange 
of  information  relating  to  the  functions 
and  architecture  of  personal 
communication  networks,  and 
cooperation  in  the  conduct  of  radio 
frequency  tests  in  connection  with 
experimental  personnel  networks 
licenses  issued  by  the  FCC. 
loseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  92-6616  Filed  4-14-92;  8:45  am] 
BILUNG  CODE  441(M>1-M 


Lodging  of  Consent  Decree  Pursuant 

to  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  herby  given 
that  on  February  13, 1992,  a  proposed 
consent  decree  in  United  States  v. 
Eastwood  Mall,  Inc.  and  Dezcon,  Inc., 
Civil  Action  No.  90CVT355,  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Ohio,  Eastern 
Division.  The  proposed  consent  decree 
concerns  a  complaint  filed  by  the  United 
States  that  alleged  violations  of  section 
112  of  the  Clean  Air  Act,  42  U.S.C.  7412, 
and  the  National  Emission  Standard  for 
Hazardous  Air  Pollutants  ("NESHAP") 
for  asbestos.  The  complaint  alleges  that 
both  Eastwood  Mall,  Inc.  and  Dezcon, 
Inc.  violated  the  asbestos  NESHAP  by 
failing  to  provide  notice  of  an  asbestos 
demolition/renovation  project  and  by. 
failing  to  follow  work  practice  standards 
set  forth  in  the  asbestos  NESHAP. 

The  consent  decrees  requires 
Eastwood  Mall.  Inc.  and  Dezcon,  Inc.  to 
comply  fully  with  the  Clean  Air  Act  and 
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with  the  asbestos  NESHAP  in  future 
operations.  The  decree  also  requires  the 
demolition  contractor  to  submit  monthly 
reporting  of  its  asbestos  renovation  and 
demolition  activities.  The  decree 
additionally  requires  the  payment  of  a 
civil  penalty  totalling  $31,900.  The 
Department  of  Justice  will  receive  for  a 
period  of  thirty  (30)  days  from  the  date 
of  the  publication  comments  relating  to 
the  proposed  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
v.  Eastwood  Mall,  Inc.  and  Dezcon,  Inc., 
D.J.  Ref.  90-5-2-1-1485. 

The  proposed  consent  decree  may  be 
examined  at  the  Region  V  Office  of  the 
United  States  Environmental  Protection 
Agency.  230  S.  Dearborn  Street,  Chicago, 
Illinois  60604.  Copies  of  the  consent 
decree  may  also  be  examined  at  the 
Envrionmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20004 
((202)  347-2072).  A  copy  of  the  proposed 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Document  Center,  601 
Pennsylvania  Avenue,  NW.,  Bo  c  1097, 
Washington,  DC  20004.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $3.30  (25  cents  per  page 
reproduction  cost)  payable  to  "Consent 
Decree  Library."  In  requesting  a  copy, 
please  refer  to  the  referenced  case  name 
and  the  D.J.  Ref.  number. 
|ohn  C.  Cruden, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  92-6608  Filed  4-14-92;  8:45  am) 

BILLING  CODE  44ia-<)1-M 


NATSONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATiON 

R2Cords  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACTION:  Notice  of  availabihty  of 

proposed  records  schedules;  request  for 

comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  one  monthly  of 
certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules)  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 


administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a{a). 

DATE:  Request  for  copies  must  be 
received  in  writing  on  or  before  June  1, 
1992.  Once  the  appraisal  of  the  records 
is  complete,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 

ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 

SUPPLEMENTARY  INFORMATION:  Each 

year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  the  approval  of 
the  Archivist  of  the  United  States.  This 
approval  is  granted  after  a  thorough 
study  of  the  records  that  takes  into 
account  their  administrative  use  by  the 
agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
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the  disposition  process  will  be  furnished 
to  each  requester.  , 

Schedules  Pending 

1.  Defense  Logistics  Agency  Nl-361- 
92-3.  Routine  and  facilitative  records 
relating  to  planning  and  resource 
managemenL 

2.  Interstate  Commerce  Commission, 
Bureau  of  Traffic  Nl-134-92-1. 
Reduction  in  retention  period  for 
confidential  rail  contracts. 

3.  Tennessee  Valley  Authority, 
Finance  and  Administration  (Nl-142- 
92-3].  Financial  reports  and  accounting 
procedure  files. 

4.  Tennessee  Valley  Authority. 
Customer  Croup  (Nl-142-92-9).  Record 
of  hourly  water  elevation  and 
discharges  at  TVA  reservoirs: 
uncollectible  loan  records  for  the  home 
insulation  program. 

5.  Department  of  the  Treasury.  Office 
of  Thrift  Supervision  (Nl-483-92-2). 
Comprehensive  schedule  for  the 
Directives  Management  Division. 

6.  United  States  Railway  Association 
(Nl-464-92-1).  Electronic  case  tracking 
system  and  sample  of  litigation  files  that 
are  software  dependent.  i 

Dated  April  8.  1992.  ' 

Claudine  I.  Weiber,    . 
Acting.  Archivist  of  the  United  States. 
(FR  Doc.  92-6666  Filed  4-14-92;  8;45  am) 
8ILUNG  COOe  75tS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  C^temical 
and  Thermal  Systems;  Meetings 

in  accorddr.ce  wiin  ine  Federdl 
Advisory  Committee  Act  [Pub.  L.  92-463, 
as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  four  meetings: 

Name:  Special  Emphasis  Panel  in  Chemical 
and  Thermal  Systems. 

Date  and  Time:  April  24. 1992;  8;30  a.m.  to  5 
p.m. 

Place:  NSF.  room  1243, 1800  G  St.  NW,. 
Washington.  DC  20550. 

Agenda:  Review  and  evaluate  nominations 
for  the  initiative  on  Materials  Synthesis  and 
Processing  plus  standard  NSF  proposals. 

Contact  Person:  Dr.  Michael  M.  Chen. 
Program  Direc'.or  (202)  357-9606. 

Date  and  Time:  Apnl  24. 1992;  8:30  a.m.  to  5 
p.m. 

Place:  NSF,  rm.  1133, 1800  G  Street  NW.. 
Washington.  DC  20550, 

Agenda:  Review  and  evaluate  nominations 
for  the  Engineering  Research  Equipment 
Grant  (REG)  Program. 

Contact  Persons:  Drs,  Charles  Maidarelli  & 
Robert  Wellek.  Program  Directors  (202)  357- 
9606. 

Date  and  Time:  May  11-12. 1992;  8  a.m.  to  5 
p  m. 


Place:  NSF,  rm  540-B.  1800  G  St.  NW.. 
Washington.  DC  20550. 

Agenda:  Review  and  evaluate  nominations 
for  Engineering  Research  Equipment  Grant 
(REG)  Program. 

Contact  Persons:  Drs.  Stephen  Traugotl 
and  M.C.  Roco,  Program  Directors,  (202)  357- 
9606. 

Date  and  Time:  April  27-28, 1992;  8;30  a.m. 
to  5  p.m. 

Place:  NSF,  rm.  504-B,  2800  G  St.  NW.. 
Washington.  DC  20550. 

Agenda:  Review  and  evaluate  nominations 
for  Research  Initiation  Awards  [KIA] 
Program. 

Contact  Persons:  Drs.  Stephen  Traugott 
and  M.C.  Roco.  Program  Directors.  (202)  357- 
9606. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  to  the  Division  of 
Chemical  and  Thermal  Systems  concerning 
proposals  submitted  to  the  Division  for 
financial  support. 

Type  of  Meetings:  Closed. 

Reason  for  Closing:  The  nominations  and 
proposals  being  reviewed  include  information 
of  a  proprietary  or  confidential  nature, 
including  technical  information;  financial 
data,  such  as  salaries:  and  personal 
information:  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  nominations 
and  proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Reason  for  Late  Notice:  Some 
announcements  late  due  to  administrative 
oversight. 

Dated:  April  10. 1992. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  92-8711  Filed  4-14-92:  8:45  am) 

BILUNG  COOe  7SSi-C     w 


NUCLEAR  RFGULMORY 

Aa'.  iO'v  CoT-.;Tiiitee  ct  f-^eactor 
Safegua-ca  and  Advisofy  Committee 
on  Nuclear  Waste,  Proposed  Meetings 

In  order  to  provide  advniiuc 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Committee,  of  the  ACNW.  and  the 
ACNW  Working  Croups  the  following 
preliminary  schedule  is  published  to 
reflect  the  current  situation,  taking  into 
account  additional  meetings  that  have 
been  scheduled  and  meetings  that  have 
been  postponed  or  canceled  since  the 
last  list  of  proposed  meetings  was 
published  March  18. 1992  (57  FR  9433). 
Those  meetings  that  are  firmly 
scheduled  have  had,  or  will  have,  an 
individual  notice  published  in  the 
Federal  Register  approximately  15  days 
[or  more)  prior  to  the  meeting.  It  is 
expected  that  sessions  of  ACRS  and 
ACNW  full  Committee  meetings 


designated  by  an  asterisk  (*)  will  be 
closed  in  whole  or  in  part  to  the  public. 
The  ACRS  and  ACNW  full  Committee 
meetings  begin  at  830  a.m.  and  ACRS 
Subcommittee  and  ACNW  Working 
Group  meetings  usually  begin  at  8:30 
a.m.  The  time  when  items  listed  on  the 
agenda  will  be  discussed  during  ACRS 
and  ACNW  fall  Committee  meetings, 
and  when  ACRS  Subcommittee  and 
ACNW  Working  Group  meetings  will 
start  will  be  published  prior  to  each 
meeting.  Information  as  to  whether  a 
meeting  has  been  firmly  scheduled, 
canceled,  or  rescheduled,  or  whether 
changes  have  been  made  in  the  agenda 
for  the  May  1992  ACRS  and  ACNW  full 
Committee  meetings  can  be  obtained  by  " 
a  prepaid  telephone  call  to  the  Office  of 
the  Executive  Director  of  the 
Committees  (telephone:  301/492-4600 
(recording)  or  301/492-7288.  Attn: 
Barbara  Jo  White)  between  7:30  a.m. 
and  4:15  p.m.,  eastern  time. 

ACRS  Subcommittee  Meetings 

Joint  Individual  Plant  Examinations/Severe 
Accidents 

April  21. 1992.  Bethesda.  MD.  The 
Subcommittees  will  discuss  the  status  of  the 
Individual  Plant  Examination  (IPE)  program 
and  the  development  of  Severe  Accident 
Management  Guidelines. 

Joint  Probabilistic  Risk  Assessment/Control 
and  Electrical  Power  Systems 

April  22, 1992,  Bethesda.  MD.  The 
Subcommittees  will  discuss  the  proposed  rule 
on  Diesel  Generator  Reliability  and  related 
matters. 

Thermal  Hydraulic  Phenomena 

April  23, 1992.  Bethesda,  MD  The 
Subcommittee  will  discuss  the  test  program 
proposed  by  the  General  Electric  Company  to 
support  certification  of  the  Simplified  Boiling 
Water  Reactor  passive  plant  design,  as  well 
as  the  associated  NRC  staff  actions.  Portions 
of  this  meeting  may  be  closed  to  discuss 
Proprietary  Information. 

Joint  Computers  in  Nuclear  Power  Plant 
Operations/Advanced  Boiling  Water 
Reactors 

May  5, 1992  Bethesda.  MD,  8:30  a.m.-2;30 
p.m.  The  Subcorrmit'ees  will  discuss  the 
control  room  design  for  the  GE  ABWR. 
Portions  of  this  meeting  will  be  closed  to 
discuss  Proprietary  Information. 

Joint  Computers  in  Nuclear  Power  Plant 
Operations/Human  Factors 

May  5. 1992.  Bethesda.  MD,  3  p.m.-5  p.m. 
Tne  Subcommittees  will  discuss  international 
computer  activities  with  the  NRC  staff. 
Portions  of  this  meeting  will  be  closed  to 
discuss  foreign  Proprietary  Information. 

Planning  and  Procedures 

May  5, 1992.  Bethesda.  MD,  3  p.m.-5:30  p.m. 

The  Subcommittee  will  discuss  proposed 
ACRS  activities  and  related  matters. 
Qualifications  of  candidates  nominated  for 
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appointment  to  the  ACRS  w.ll  also  be 
discussed.  Portions  of  this  meeting  will  be 
closed  to  discuss  informatitin  the  relpase  of 
which  would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ad  Hoc  Subcommittee  on  Design  Acceptance 
Criteria, 

May  6,  1992.  Bethesda,  MD,  8:30  a.m.-12 
Noon.  The  Ad  Hoc  Subcommittee  will  discuss 
use  of  DAC  in  the  regulatory  process  and 
other  related  matters. 

Regional  Programs 

May  20. 1992,  NRC  ReRion  \  Office, 
Walnut  Creek.  CA.  The  Subcommittee  will 
discuss  the  activities  of  the  \RC  Rpcion  V 
Office. 

Joint  Materials  and  Metallurgy /Advanced 
Reactor  Designs 

May  21, 1992,  San  Francisco,  CA.  The 
Subcommittees  will  discuss  the  application  of 
the  high  temperature  structural  materials  in 
the  Advanced  Liquid-Metal  Reactor  (ALMR). 

Ad  Hoc  Working  Group  on  Multinational 
Meeting 

May  26, 1992  (tentative),  Bethesda,  MD. 
The  Working  Group  will  hold  a  preliminary 
discussion  with  some  members  of  the 
German  Advisory  Committoe.  RSK.  to 
develop  plans  for  the  Second  International 
Quadripartite  meeting  to  be  held  in  the  late 
1992  or  1993. 

Severe  Accidents 

May  27, 1992,  Bethesda,  MD.  The 
Subcommi'tee  will  discuss  the  revision  to 
NUREG-13tj5,  Severe  Accident  Research 
Program  Plan  (to  be  provided  about  May  1, 
1992). 

Thermal  Hydraulic  Phenomena 

June  3, 1992,  Bethesda.  MD.  The 
Subcommittee  will  discuss  the  Westinghouse 
Electric  Corporation's  and  the  NRC  stafTs 
proposed  test  programs  for  support  of  the 
AP600  passive  plant  design  certification 
effort.  Portions  of  this  meeting  may  be  closed 
to  discuss  Proprietary  Information. 

Planning  and  Procedures 

June  3,  1992.  Bethesda,  MD,  3  p.m.-5:30  p.m. 
The  Subcommittee  will  discuss  proposed 
ACRS  activities  and  related  matters. 
Qualifications  of  candidates  nominated  for 
appointment  to  the  ACRS  will  also  be 
discussed.  Portions  of  this  meeting  will  be 
closed  to  discuss  information  the  release  of 
which  would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Advanced  Boiling  Water  Reactors 

September  23,  1992.  Bethesda.  MD.  The 
Subcommittee  will  review  the  Final  Safety 
Evaluation  Report  (FSER)  for  the  GE  ABWR 
design. 

Advanced  Boiling  Water  Reactors 

October  21.  1992,  Bethesda.  MD.  The 
Subcommittee  will  continue  its  review  of  the 
Final  Sdfptv  Evaluation  Report  (FSER)  for  the 
GE  ABWR  design. 


ACRS  Full  Committee  Meetinxs 
J83!h  ACRS  Mtetjng 

May  6  (1  p.m.).  7-9  (8:30  a.m.),  1992, 
Bethesda,  MD.  Items  are  tentatively 
scheduled. 

A.  Implementation  of  NRC  Safety  Goal  Policy 

Discuss  proposed  alternate  plan  for 
implementation  of  NRC  Safety  Goal  Policy. 

B.  Policy  Issues  for  Certification  of 
Evolutionary  and  Passive  Plants 

Review  and  comment  on  technical  policy 
issues  identified  by  the  NRC  staff  in  need  of 
resolution  in  connection  with  the  certification 
of  standardized  nuclear  plants  per  10  CFR 
part  52.  Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropnafp 

C.  Update  of  NRC  Standard  Review  Plan 

Briefing  and  discussion  regarding  the  status 
of  the  NRC  staff  program  to  update  the 
Standard  Review  Plan  in  order  to  better 
accommodate  the  review  of  future  nuclear 
power  plants.  Representatives  of  the  NRC 
staff  will  participate,  as  appropriate. 

D.  Implementation  of  NRC  Maintenance  Rule 

Briefing  and  discussion  regarding  the  status 
of  the  NRC  staff  effort  to  develop  a 
Regulatory  Guide  to  implement  the 
Maintenance  Rule.  Representatives  of  the 
NRC  staff  and  the  nuclear  industry  will 
participate,  as  appropriate. 

E.  Severe  Accidents  and  Containment 
Performance  Criteria 

Review  and  comment  on  the  proposed 
notice  of  advanced  rulemaking  regarding 
proposed  10  L>'K  part  50  changes  to  address 
severe  accidents  and  containment 
performance  cntena.  Representatives  of  the 
NRC  staff  and  the  nuclear  industry  will 
participate,  as  appropriate. 

*  F.  GE  Simplified  Boiling  Water  Reactor 

Review  and  report  on  the  test  program 
proposed  for  the  GE  SBWR  Representatives 
of  the  NRC  staff  and  GE  .Nuclear  Energy  will 
participate,  as  appropriate. 

G.  Pilot  Simulator  Examination  Program 

Briefing  and  discussion  on  the  results  of  the 
NRC  pilot  simulator  examination  program. 
Representatives  of  the  NRC  staff  will 
participate,  as  appropn&te. 

'  H.  Activities  of  ACRS  Subcommittee  and 
Committee  Members 

Reports  on  and  discussion  of  the  activities 
of  cognizant  ACRS  Subcommittee  in 
designated  areas  of  responsibility  and 
activities  of  ACRS  members  related  to 
Committee  assignments  including: 

(1)  The  status  of  activities  related  to 
integral  system  testing  requirements  for  the 
AP600  passive  nuclear  plant, 

[2]  The  ABWR  control  room  design, 

(3)  The  Design  Acceptance  Criteria 
process, 

(4)  Status  of  IPEs  and  development  of 
Severe  Accident  Management  Guidelines, 
and 

(5)  Plans  for  multinational  meeting  of 
advisory  groups. 


1.  Proposed  Definition  of  a  Large  Keicasc 
Consistent  with  NRC  Safety  Goal  Policy 

Review  and  comment  regarding  NRC  staff 
proposed  definition  of  a  large  release  of 
fission  products  consistent  with  the  NRC 
safety  goal  policy. 

|.  Reactor  Operating  Experience 

Briefing  and  discussion  regarding  the 
results  of  the  ATT  investigation  of  the 
November  6. 1991  event  at  the  Millstone 
Nuclear  Plant  Unit  2  which  involved  failure  of 
a  moisture  separator  reheater  drain  line. 
Representatives  of  the  NRC  staff  and  the 
license  will  participate,  as  appropriate. 

K.  Diesel-Generator  Reliability 

Briefing  and  discussion  regarding  the 
proposed  NRC  rule  on  diesel-generator 
reliability.  Representatives  of  the  NRC  staff 
and  the  nuclear  industry  will  partici{>ate.  as 
appropriate. 

L  Future  Committee  Activities 

Discuss  anticipated  Subcommittee 
activities  and  items  proposed  for 
consideration  by  the  full  Committee. 

*  M.  Appointment  of  ACRS  Members 

Discuss  the  quahfications  of  candidates 
proposed  for  consideration  as  Committee 
members. 

N.  Reconciliation  of  ACRS  Comments/ 
Recommendations 

Discuss  applicable  replies  from  the  NRC 
Executive  Director  for  Operations  regarding 
specific  ACRS  comments  and 
recommenda  tions. 

O.  Miscellaneous 

Discuss  topics  related  to  the  conduct  of 
ACRS  activities  and  specific  issues  that  were 
not  completed  during  previous  meeting  as 
time  and  availability  of  information  permit. 

386th  ACRS  Meeting 

June  4-6. 1992.  Bethesda,  MD— Agenda  to 
be  announced. 

3S7th  A  CRS  Meeting 

July  9-11. 1992.  Bethesda.  MD— Agenda  to 
be  announced. 

388th  ACRS  Meeting 

August  6-8. 1992.  Bethesda.  MD— Agenda 
*o  be  announced. 

339th  A  CRS  Meeting 

September  10-12. 1992,  Bethesda,  MD— 
Agenda  to  be  announced. 

390th  ACRS  Meeting 

October  8-10, 1992,  Bethesda.  MD— Agenda 
to  be  announced. 

39Jst  ACRS  Meeting 

November  5-7, 199Z  Bethesda,  MD— 
Agenda  to  be  announced. 

392nd  A  CRS  Meeting 

December  10-12, 1992,  Bethesda,  MD— 
Agenda  to  be  announced. 
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ACSW  Fun  Committee  and  Workinj?  Group 

4Ji:d  .4C.MV  Meeting 

April  22-14. 1992.  Bethesda.  MD.  Items  are 
tentatively  scheduled. 

A.  Periodic  meeting  with  NRC 
Commissioners  to  discuss  topics  of  mutual 
interest. 

B.  Discussion  of  the  Pathfinder  Nuclear 
Power  Plant  decommissioning,  including 
lessons  learned  and  residual  levels  of 
contamination.  Also,  briefing  and  discussion 
regarding  the  status  of  decommissioning 
plans  for  Rancho  Seco.  Ft.  St.  Vrain. 
Shoreham.  and  potentially  other  Nuclear 
Power  Stations. 

C.  Review  of  an  expedited  rulemaking 
effort  concerning  on-site  storage  of  low-level 
waste. 

D.  Preparation  of  the  next  four  month  plan 
of  ACNW  activities  for  the  Commissions 
information. 

E.  Continue  efforts  to  investigate  the 
feasibility  of  a  systems  analysis  approach  to 
reviewing  the  overall  high-level  waste 
program. 

F.  Hear  a  Status  Report  on  New  York's 
challenge  to  the  LLWPAA  of  1985. 

G.  Discuss  NRCs  Draft  HLW  Research    , 
Program  Plan— NUREG-1 406. 

H.  Briefing  by  Louisiana  Energy  Services 
on  their  private  uranium  enrichment  facility 
plans. 

I.  Review  a  Technical  Position  on  Alternate 
Concentration  Limits  for  Uranium  Mill 
Tailings  Sites. 

J.  Discuss  anticipated  and  proposed 
Committee  activities,  future  meeting  agenda, 
administrative,  and  organizational  matters, 
as  appropriate.  Also,  discuss  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings  as  time  and 
availability  of  information  permit. 

43rd  ACNW  Meeting 

May  2&-29, 1992.  Bethesda,  MD — Items  are 
tentatively  scheduled. 

A.  Review  proposed  changes  to  10  CFR 
part  72,  concerning  Emergency  Planning  for 
independent  Spent  Fuel  Storage  Installation 
and  Monitored  Retrievable  Storage  facilities. 

B.  Consider  rulemaking  for  a  Controlled- 
Use  Area/Design  Basis  Accident  Dose  Limit 
for  the  operation  of  a  high-level  radioactive 
waste  repository. 

C.  Briefing  on  the  adoption  by  EPA  of  a 
revised  (hazard  Ranking  System  for  use  in 
assessing  the  threat  associated  with  the 
release  or  potential  release  into  the 
environment  of  hazardous  chemicals  and/or 
radioactive  materials. 

D.  Briefing  on  the  NRC  staffs  review  of  the 
DOE  reports  on  the  Exploratory  Studies 
Facility  Alternatives  Study. 

E.  Seek  an  update  on  the  status  of  the  low- 
level  radioactive  waste  state  compacts. 

F.  Discuss  anticipated  and  proposed 
Committee  activities,  future  meeting  agenda, 
administrative,  and  organizational  matters, 
as  appropriate.  Also,  discuss  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings  as  time  and 
availability  of  information  permit. 


ACNW  Working  group  on  NRC  Staff 
Comments  on  the  DOE's  Early  Site 
Suitability  Evaluation  (ESSE)  for  the  Yucca 
Mountain  High-Level  Repository 

June  16. 1992.  The  Working  Group  will 
discuss  the  issues,  concerns,  and  conclusions 
resulting  from  the  NRC  staffs  review  of 
DOE'S  ESSE. 

44th  ACNW  Meeting 

June  23-25, 1992  Hanford,  W A— Agenda  to 
be  announced. 

45th  ACNW  Meeting 

July  30-31. 1991.  Bethesda.  MD— Agenda  to 
be  announced. 

46th  ACNW  Meeting 

August  13-14. 1992.  Bethesda.  KflJ— Agenda 
to  be  announced. 

ACNW  Working  Group  on  Performance 
Assessment 

September  23. 1992  (tentative).  Bethesda. 
MD.  The  Working  Group  will  discuss  the 
progress  of  Phase  2  of  the  HLW  Iterative 
Performance  Assessment  effort  by  NRC. 
Also,  this  Group  will  hear  a  briefing  by  DOE 
representatives  regarding  the  status  of  the 
DOE's  Total  System  Performance 
Assessment. 

47th  ACNW  Meeting 

September  24-25. 1992.  Bethesda.  MD— 
Agenda  to  be  announced. 

ACNW  Working  Group  on  Inadvertent 
Human  Intrusion  Related  to  the  Presence  of 
Natural  Resources  at  a  High-Level 
Repository  Site 

October  21. 1992.  Bethesda.  MD.  The 
Working  Group  will  discuss  methodologies 
for  the  assessment  of  the  potential  for  natural 
resources  at  the  proposed  high-level  waste 
repository  site  at  Yucca  Mountain.  The 
relationship  between  such  resources  and  the 
potential  for  human  intrusion  will  be 
emphasized. 

48th  ,4  CAW  Meeting 

October  22-23. 1992.  Las  Vegas.  NV— 
Agenda  to  be  announced. 

ACNW  Working  Group  on  the  Impact  of 
Long-Range  Climate  Change  in  the  Area  of 
the  Southern  Basin  and  Range 

November  18. 1992  (tentative).  Bethesda, 
MD.  The  Working  Group  will  discuss  the 
historical  evidence  and  the  potential  for 
climate  changes  in  the  Southern  Basin  and 
Range  and  the  impact  of  climate  changes  on 
the  performance  of  the  proposed  high-level 
waste  repository  at  Yucca  Mountain. 

49th  ACNW  Meeting 

November  19-20, 1992.  Bethesda.  MD— 
Agenda  to  be  announced. 

50th  ACNW  Meeting 

December  17-18. 1992.  Bethesda.  MD— 
Agenda  to  be  announced. 

Dated:  April  10. 1992 
John  C.  Hoyle, 

Advisory  Committee  Management  Officer 
[FR  Doc.  92-fl731  Filed  4-14-92;  8:45  am] 
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Biweekly  Notice  Applications  and 
Amendments  to  Operating 
Licenseslnvolving  No  Significant 
Hazards  Considerations 

1.  Background 

Pursuant  to  Public  Law  (P.L.)  97-415. 
the  Nuclear  Regulatory  Commission(the 
Commission  or  NRC  staff)  is  publishing 
this  regular  biweekly  notice.  P.L.97-415 
revised  section  189  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (theAct).  to 
require  the  Commission  to  publish 
notice  of  any  amendments  issued, 
orproposed  to  be  issued,  under  a  new 
provision  of  section  189  of  the  Act. 
Thisprovision  grants  the  Commission 
the  authority  to  issue  and  make 
immediatelyeffective  any  amendment  to 
an  operating  hcense  upon  a 
determination  by  theCommission  that 
such  amendment  involves  no  significant 
hazards  consideration. notwithstanding     ^ 
the  pendency  before  the  Commission  of 
a  request  for  a  hearingfrom  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued, 
orproposed  to  be  issued  from  March  23, 
1992  through  April  3. 1992,  The 
lastbiweekly  notice  was  published  on 
Aprill,  1992  (57  FR  11100). 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility 
OperatingLicense  and  Proposed  \u 
Significant  Hazards  Consideration 
nptermination  andOpportunitv  for 
Hearing 

The  Commission  has  made  a  proposed 
determination  that  the 
foUowingamendment  requests  involve 
no  significant  hazards  consideration. 
Under  theCommission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  thefacility  in  accordance  with  the 
proposed  amendments  would  not  (1) 
involve  asignificant  increase  in  the 
probability  or  consequences  of  an 
accidentpreviously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kindof  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  asignificant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposeddetermination  fur  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.Any  comments  received 
within  30  days  after  the  date  of 
publication  of  thisnotice  will  be 
considered  in  making  any  final 
determination.  The  Commissionwill  not 
normally  make  a  final  determination 
unless  it  receives  a  request  fora  hearing. 
Written  comments  may  be  submitted 
by  mail  to  the  Regulatory 
PublicationsBranch,  Division  of  Freedom 
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of  Information  and  Publications 
Services.  Officeof  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555, and  should  r;*e 
the  publication  date  and  page  number  of 
this  FederalRegister  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7;30  a.m.  tc>4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  beexamined  at  the  NRC 
Public  Document  Room,  the  Gelm.in 
Building,  2120  L  Street. NW,. 
Washington,  DC  20555.  The  filing  of 
requests  for  hearing  and  petitionsfor 
leave  to  intervene  is  discussed  below. 

By  May  15.  1992.  the  licensee  may  file 
a  request  for  a  hearing  withrespect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  licenseand  any 
person  whose  intprest  may  be  affected 
by  this  proceeding  and  whowishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  requestfor  a  hearing 
and  a  petition  for  leave  to  intervene 
Requests  for  a  hearingand  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  theCommission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  lOCFR  Part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714which  is 
available  at  the  Commission's  Public 
Document  Room,  the  CelmanBuildmg. 
2120  L  Street,  NW..  Washington.  DC  ' 
20555  and  at  the  local  publicHocument 
room  for  the  particular  facility  involved. 
If  a  request  for  a  hearingor  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commissionor  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  bythe  Chairman 
of  the  Atom,ic  Safety  and  Licensing 
Board  Panel,  will  rule  on  therequest 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  andLicensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall 
setforth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  andhow 
that  interest  may  be  aflected  by  the 
results  of  the  proceeding.  Thepetition 
should  specifically  explain  the  reasons 
why  intervention  should  bepennitted 
with  particular  re«"erence  to  the 
following  factors:  (1)  the  natureof  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceedirtg:(2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  otherinterL'st  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  maybe  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  shouidalso  identify 
the  specific  aspectfs)  of  the  subject 


matter  of  the  proceedingas  to  which 
petitioner  wishes  to  intervene.  Any 
person  who  has  filed  apetition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amendthe  petition 
without  requesting  leave  of  the  Board  up 
to  fifteen  (15)  daysprior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  suchan  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conferencescheduied 
in  the  proceeding,  a  petitioner  shall  file 
a  supplement  to  thepetition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  aresought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  aspecific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted. In  addition,  the  petitioner 
shfiil  provide  a  brief  explanation  of  the 
liases  ofthe  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinionwhich  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  mproving  the  contention  at  the 
hearing.  The  petitioner  must  also 
providereferences  to  those  specific 
sources  and  documents  of  which  the 
petitioner  isaware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  orexpert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  flgenuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact, Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendmentunder  consideration.  The 
contention  must  be  one  which,  if  proven, 
wouldentitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such 
asupplem.ent  which  satisfies  these 
requirements  with  respect  to  at  least 
onecontention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  toany 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  theopportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  theopportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  heari.^  is  requested,  the 
Commission  will  make  a  final 
determinationon  the  issue  of  no 
significant  hazards  consideration.  The 
final  determinationwill  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves 
nosignificant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
andmake  it  immediately  effective, 
notwithstanding  the  request  for  a 
heanng.  .\nyhearing  held  would  take 
place  after  issuance  of  the  amendment. 


If  the  final  determination  is  that  the 
amendment  request  involves 
asignificant  hazards  consideration,  any 
hearing  held  would  take  place  beforethe 
issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  theexpiration 
of  the  30-day  notice  period.  However, 
should  circumstances  changediiring  the 
notice  period  such  that  failure  to  act  in  a 
timely  way  wouldresult,  for  example,  in 
derating  or  shutdown  of  the  facility,  the 
Commissionmay  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  noticeperiod,  provided  that  its 
final  determination  is  that  the 
amendment  involvesno  significant 
hazards  consideration.  The  final 
determination  will  considerall  public 
and  State  comments  received  before 
action  is  taken.  Should  theCommission 
take  this  action,  it  will  publish  in  the 
Federal  Register  anotice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  veryinfrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  befiled  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  RegulatoryCommission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  ormay 
be  delivered  to  the  Conmiission's  Public 
Document  Room,  the  GelmanBuilding, 
2120  L  Street,  NW.,  Washington  DC 
20555,  by  the  above  date. 
Wherepetitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it 
isrequested  that  the  petitioner  promptly 
so  inform  the  Commission  by  a  toll- 
freetelephone  call  to  Western  Union  at 
1-(800)  325-6000  (in  Missouri  1(800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram 
IdentificationNumber  3737  and  the 
following  message  addressed  to  (Project 
Director):petitioner'8  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,and  publication  date 
and  page  number  of  this  Federal 
Register  noticcA  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
GeneralCounsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  theattomey  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended 
petitions.supplemental  petitions  and/or 
requests  for  hearing  will  not  be 
entertainedabsent  a  determination  by 
the  Commission,  the  presiding  officer  or 
the  AtomicSafety  and  Licensing  Board 
that  the  petition  and/or  request  should 
be  grantedbased  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714ia)(l)(i)- 
(v)  and2.714(d). 
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For  further  details  with  respect  to  this 
action,  see  the  application 
foramendment  which  is  available  for  - 
public  inspection  at  the  Commission's 
PublicDocument  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC  20555, and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Carolina  Power  &  Light  Company,  at  al, 
Docket  No  50-400,  Shearon  Harris 
Naclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  March  10. 
1992 

Description  of  amendment  request: 
The  proposed  TechnicalSpecification 
(TS)  changes  will  (1)  increase  the  limits 
for  boronconcentration  in  the  refueling 
water  storage  tank  and  the  safety 
injectionsystem  accumulators,  (2)  revise 
Figure  3.1-1,  Shutdown  Margin  Versus 
RCS  BoronConcentration,  (3)  increase 
the  level  of  NaOH  in  the  spray  additive 
tank,  (4)change  the  minimum  level  in  the 
boric  acid  tank,  and  (5)  provide 
forspecification  of  the  boron 
concentration  in  the  RCS  and  refueling 
canal  viathe  Core  Operating  Limits 
Report.  Additionally,  in  the  TS  Bases, 
the  proposedchanges  will  standardize 
and  clarify  the  TS  wording  used  for  the 
boric  acidtank,  the  safety  injection 
accumulator,  and  the  spray  additive 
tank,  and  willclarify  the  relationship 
between  volume  and  level. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the  licensee 
hasprovidedits  analysis  of  the  issue  of 
no  significant  hazards  consideration, 
wh'ch  ispresented  below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in 
theprobability  or  consequences  of  an 
accident  previously  evaluated. 

(c>  Increase  in  Boron  Concentration  in  the 
R  W'ST  and  Safety  InjectionAccumulators: 
The  higher  boron  concentration  does  not 
increase  theaccidenf  initiation  probability  for 
any  of  the  Final  Safety  Analysis 
Report(FSAR)  events.  CP&L  has  determined 
that  a)  the  higher  boron  concentration  inthe 
RWST.  SI  System,  and  RCS  will  have  no 
adverse  effect  on  the  stainlesssteel  container 
materials,  despite  a  slightly  lower  pH  at  2600 
ppmB  than  at2200  ppmB;  b)  there  is  no  danger 
of  boron  precipitation;  and  c)  corrosion 
ofcarbon  steel  by  leakage  of  the  more  highly 
borated  water  will  not  be 
increasedsignificantly  because  the  pH  change 
is  small  and  still  in  the  range  wherecorrosion 
rates  are  nearly  independent  of  pH. 
Therefore,  the  probability  of  anaccident  is 
not  increased  by  the  higher  boron 
concentration. 

The  higher  boron  concentration  in  the  RCS 
causes  a  very  small  increase  intritium 
production  rate  in  the  coolant  for  a  short 
period  near  the  begiriningof  cycle.  This  does 
not  contribute  significantly  to  off-site  doses 


or  topersonnel  doses.  All  radionuclide  source 
terms  used  in  the  FSAR  off-site 
dosecalculations  remain  unchanged  because 
tritium  is  not  currently  modeled  in  theFSAR 
Chapter  15  off-site  dose  calculations.  The 
post-LOCA  hydrogen  productionmay 
increase  by  about  3.5  percent  (due  to 
containment  spray  reacting  withzinc) 
because  of  the  higher  boron  concentration. 
This  increase  is  consideredinsignificanl.  To 
ensure  that  the  containment  spray  retains  its 
capability  ofremoving  iodine  from  the 
containment  atmosphere  following  a  LOCA, 
and  toensure  that  the  sump  solution  will 
retain  the  iodine,  it  is  proposed  toincrease  the 
NaOH  volume  in  the  Spray  Additive  Tank  to 
maintain  spray  and  sumppH  between  8.5  and 
11.0.  Therefore,  there  will  be  no  increase  in 
theconsequences  of  an  accident  previously 
evaluated  due  to  the  higher 
boronconcentration. 

(b)  Increase  in  NaOH  Volume:  Neither  the 
Spray  Additive  Tank(SAT),  the  NaOH 
solution,  nor  failure  of  the  tank  contributes  to 
theinitiation  of  any  FSAR  Chapter  15  event. 
The  proposed  increase  in  NaOH  volumedoes 
not  increase  any  of  the  accident  initiation 
probabilities.  Therefore,  theprobability  of  an 
accident  is  not  increased  by  the  larger  NaOH 
volume. 

The  increase  in  NaOH  volume 
compensates  for  the  higher 
boronconcentration  so  that  pH  in  the 
containment  spray  and  sump  remains 
between  8.5and  11.0  for  effective  iodine 
absorption  by  the  containment  spray  and 
iodineretenlion  in  the  sump.  Thus,  the 
proposed  amendment  does  not  involve 
asignificant  increase  in  the  consequences  of 
any  accidents  due  to  the  increasein  boron 
concentration  when  the  NaOH  volume  is  also 
increased. 

(c)  Change  in  Minimum  Level  of  Boric  Acid 
in  the  Boric  Acid  TonAiNeither  the  Boric  Acid 
Tank,  the  boric  acid,  nor  failure  of  the 
tankcontributes  to  the  initiation  of  any  FSAR 
Chapter  15  event.  The  proposedchange  in 
maximum  level  does  not  increase  any  of  the 
accident  initiationprobabilities.  Therefore, 
the  probability  of  each  accident 
previouslyevaluated  in  the  FSAR  is  not 
significantly  increased  by  the  proposed 
minimumboric  acid  volume. 

The  purpose  of  this  proposed  Technical 
Specification  change  is  to  ensureadequate 
shutdown  during  refueling.  The  consequences 
of  the  accidentspreviously  evaluated  in  the 
FSAR  are  not  increased  by  changing  the 
TechnicalSpecifications  to  refer  to  the  COLR 
for  a  potentially  more  restrictiverefueling 
boron  concentration. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  ordifferent 
kind  of  accident  from  any  accident  previously 
evaluated. 

(al  Increase  in  Boron  Concentration  in  the 
R  WST  and  Safety  InjectionAccumulators: 
The  proposed  changes  do  not  change  normal 
plant  operalionsexcept  as  required  to 
maintain  the  modified  boron,  lithium,  and  pH 
conlrolprogram.  No  changes  are  made  to 
system  functional  requirements  and  no 
newaccideni  scenarios  have  been  identified. 
Therefore,  the  proposed  amendmentdoes  not 
create  the  possibility  of  a  new  or  different 
kind  of  accidentpreviously  evaluated. 


(b)  Increase  in  NaOH  Volume:  The 
proposed  change  does  not  changeplant  design 
or  operation  except  to  fill  and  maintain  the 
SAT  at  the  new  levelrange.  No  new  accidents 
have  been  identified.  Therefore,  the  proposed 
increasein  NaOH  volume  does  not  create  the 
possibility  of  a  new  or  different  kind 
ofaccident  from  any  accident  previously 
evaluated. 

(c)  Change  in  Minimum  Level  of  Boric  Acid 
in  the  Boric  Acid  TankJhe  proposed  change 
does  not  change  plant  design  or  operation 
except  tomaintain  the  proposed  new 
minimum  level.  Therefore,  the  proposed 
increase  inminimum  boric  acid  level  does  not 
create  the  possibility  of  a  new  or 
differentkind  of  accident  from  any  accident 
previously  evaluated. 

(dj  Core  Operating  Limits  Report:  The 
proposed  change  does  notchange  plant  design 
or  refueling  operations  except  to  require  a 
boronconcentration  of  [greater  than  or  equal 
to)  2000  ppmB  or  as  satisfied  in  IheCore 
Operating  Limits  Report  (COLR),  which  ever 
is  more  limiting  (higher).  Nonew  or  different 
accident  scenario  has  been  identified. 
Therefore,  Iheproposed  increase  in  minimum 
boron  concentration  does  not  create 
thepossibility  of  a  new  or  different  kind  of   . 
accident  from  any  accidentpreviously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  amargin  of 
safety. 

(a)  Increase  in  Boron  Concentration  in  the 
R  WST  and  Safety  InjectionAccumulators: 
The  inadvertent  boron  dilution  event  in 
Modes  3,  4  and  5were  reanalyzed  and 
Technical  Specification  Figure  3.1-1  will  be 
revised  toensure  that  all  shutdown  margin 
criteria  satisfy  all  Bases  despite  the 
higherboron  concentration.  The  current 
analysis  results  for  the  inadvertent 
borondilution  event  in  Modes  1,  2  and  6 
remains  valid  since  the  analysis 
assumptionwith  respect  to  boron 
concentrations  delineated  in  FSAR  Section 
15.4.6  areunchanged  due  to  the  increase  in 
boron  concentration.  Furthermore, 
aninadvertent  boron  dilution  event  in  Mode  6 
is  precluded  by  administrativeprocedures.  All 
acceptance  criteria  in  the  Bases  of  Technical 
Specificationsare  satisfied  without  revision. 
The  higher  boron  concentration  together 
withthe  proposed  revision  to  Figure  3.1-1 
ensures  that  the  Limiting  Conditions 
forOperation  are  retained.  The  Reload  Safety 
Evaluation  will  confirm  that  allapplicable 
criteria  are  satisfied  with  no  reduction  in 
margins  of  safety.Therefore,  the  higher  boron 
concentration  does  not  involve  a 
significantreduction  in  the  margin  of  safety. 

(b)  Increase  in  NaOH  Volume:  The 
permissible  range  of  theproposed  NaOH 
volume  is  larger  than  before;  thus  margins  to 
the  maximum  andminimum  Technical 
Specification  limits  will  be  easier  to  maintain. 
Since  thestructural  and  seismic  analyses 
were  based  on  the  tank  filled  to  capacity 
andthe  proposed  volume  will  be  about  50 
percent  of  capacity,  these  analysescontinue 
to  have  sufficient  margin.  The  calculated 
containment  spray  and  sumppH  transients 
show  ample  margin  within  the  required  pH 
range,  8.5-11.0.  forsolutions  of  28-30  percent 
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NaOH.  Therefore,  the  proposed  change  does 
notinvolve  a  significant  reduction  in  the 
margin  of  safety. 

(c)  Change  in  Minimum  Level  of  Boric  Acid 
in  the  Boric  Acid  Tank.lhe  margins  of  safety 
of  interest  are  the  shutdown  margin  criteria 
specifiedin  the  Technical  Specification  Bases 
3/4.1.2.  Those  criteria  are  verified  forthe  final 
fuel  design  and  final  core  loading  pattern 
each  cycle  in  the  ReloadSafety  Evaluation. 
The  proposed  minimum  level,  based  on  the 
Cycle  5  design, will  provide  adequate  margin 
for  future  cycles.  Therefore,  the 
proposedminimum  boric  acid  level  does  not 
involve  a  significant  reductio^i  in  themargin 
of  safety. 

(d)  Core  Operating  Limits  Report:  The 
margins  of  safety  ofinterest  are  the  shutdown 
margin  criteria  specified  in  the 
TechnicalSpecification  Bases  3/4.9.1  and 
requires  that  (k  effective  is  less  than  orequal 
to)  0.95.  Since  this  criterion  is  not 
measurable,  it  is  proposed  tospecify  the 
boron  concentration  necessary  to  achieve 
this  criterion  in  theCOLR  for  each  reload.  The 
Technical  Specification  will  require  the 
morerestrictive  of  either  the  value  in  the 
COLR  or  2000  ppmb.  This  change  ensuresthat 
the  shutdown  margin  specified  in  the 
Technical  Specification  Bases  issatisfied. 
Therefore,  the  proposed  change  does  not 
involve  a  significantreduction  in  the  margin 
of  safety. 

The  \RC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on    . 
thisreview,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied. Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requestinvolves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village 
RegionalLibrary,  1930  Clark  Avenue, 
Raleigh,  North  Carolina  27605. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  CarolinaPower  &  Light 
Company,  P.  O.  Box  1551,  Raleigh.  North 
Carolina  27602  . 

NRC  Project  Director  Elinor  G. 
Adensam 

Duke  Power  Company,  Docket  Nos  .SO- 
369  and  50-3"0.  McGuire  NuclearStation 
Lr.its  1  and  2,  Mecklenburg  County, 
North  Carolina 

Date  of  amendment  request:  February 
5,  1992 

Description  of  amendment  request: 
The  proposed  amendments  wouldrevise 
the  methyl  iodide  penetration 
acceptance  criteria  requirement 
inTechnical  Specification  Sur\'eillance 
Requirements  4. 7. 7. la. (2)  and 
4. 7. 7. lb. from  90%  to  less  than  10%.  The 
proposed  change  is  to  correctly  reflect 
thetest  acceptance  criteria  documented 
in  the  Safety  Evaluation  Report  (SER) 
for  Amendment  .No.  113  and  .No.  95  to 
Facility  Operating  Licenses  NPF-9  and 
NPF-17. respectively,  on  September  12, 
1990. 


Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a).  the  licensee 
has  providedits  analysis  of  the  issue  of 
no  significant  hazards  consideration, 
which  ispresented  below: 

(1)  The  proposed  amendment  would  not 
involve  a  significant  increase  inthe 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  TS  change  from  90%  to  less 
than  10%  for  methyl  iodidepenetration 
acceptance  criterion  is  more  conservative 
and  is  consistent  withthe  licensing  basis.  This 
amendment  corrects  a  typographical  error 
and  doesnot  alter  the  basis  of  the  previously 
NRC  approved  design.  This 
administrativechange  itself  is  not  considered 
to  be  an  initiator  or  a  contributer  to 
anypreviously  evaluated  accidents.  Therefore 
there  is  no  increase  in  theprobability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  The  proposed  amendment  would  not 
create  the  possibility  of  a  new  ordifferent 
kind  of  accident  not  previously  evaluated. 

The  Auxiliary  Building  Filtered  Ventilation 
Exhaust  system  is  an  accidentmitigation 
system  and  the  proposed  change  merely 
corrects  a  typographicalerror  in  the  Tech 
Spec  Surveillance  test  criterion.  There  is  no 
change  tostructures,  systems,  components,  or 
operating  procedures.  Therefore,  thischange 
[cannot]  create  the  possibility  of  a  new  or 
different  kind  of  accidentfrom  any  accident 
previously  evaluated. 

(3)  No  significant  reduction  in  a  margin  of 
safety  will  occur. 

The  revised  acceptance  values  of  the 
testing  procedures  continue  toassure 
operability  of  the  carbon  filter  as  originally 
intended  in  theSeptember  12, 1990  Staff  SER. 
This  is  an  administrative  change  to  correct 
atypographical  error,  therefore  the  margin  of 
safety  is  not  impacted.  Note:  Thestation's 
administrative  acceptance  criterion  for 
methyl  iodide  penetrationhas  been  the  proper 
amount  (10%)  since  issuance  of  the  previous 
licenseamendment  containing  the  error 
(September  12, 1990). 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on 
thisreview,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requestinvolves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Atkins  Library,  Universityof 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Attorney  for  license:  Mr.  Albert  Carr, 
Duke  Power  Company,  422South  Church 
Street.  Charlotte.  North  Carolina  28242 

NRC  Project  Director:  David  B. 
Matthews 


Fidnda  F^iv\er  ("drpisratictfi   pt  dt 
DockPt  No   50-302,  CnMal  V.:\cr  I'nitNo. 
3  Su(  lear  (".encrjitiiix  I'l.irit,  (.,ir;,s 
Count\    Fln.nd.i 

Date  oj  amendment  request  February 
27. 1992 

Description  of  amendment  request: 
The  proposed  amendment  wouldsupport 
installation  of  a  more  reliable  dual 
channel  control  rod  positionindicator 
arrangement  for  Florida  Power 
Corporation's  (FPC)  Crystal  River  Unif3 
(CR-3).  The  Technical  Specification  (TS) 
changes  delete  the  individualcontrol  rod 
position  accuracy  requirement  from  TS 
3.1.3.3  and  add  to  theassociated  Bases  a 
description  of  what  constitutes  an 
operable  positionindication  channel. 
The  amendment  would  also  defme  a 
reed  switch  positionindicator  channel 
and  provide  new  acceptance  criteria  in 
TS  4.1.3.3  fordetermining  agreement 
between  the  reed  switch  and  pulse 
stepping  indicatorchannels. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a).  the  licensee 
has  providedits  analysis  of  the  issue  of 
no  significant  hazards  consideration, 
which  ispresented  below: 

FPC  concludes  this  change  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  anaccident 
previously  evaluated  because  the  proposed 
requirements  are  consistentwilh  initial 
assumptions  in  the  Design  Basis  Accident 
(DBA)  analysis. 

The  CR-3  Technical  Specifications  and 
safety  analysis  were  reviewedagainst  the 
proposed  requirements.  The  review  also 
considered  the  core  reloadanalysis  which  is 
the  vehicle  for  relating  the  safety  analysis  to 
theTechnical  Specifications.  The  reload 
analysis  ensures  the  safety 
analysisassumptions  reflected  by  the  cycle- 
specific  control  rod  position  limit  curvesare 
preserved  and  the  cycle-specific  limits  ensure 
the  consequences  of  anaccident  are  limited 
for  those  previously  evaluated  accidents.  The 
methodologyfor  the  reload  analysis  includes 
a  1.5%  uncertainty  applied  to  group 
averageposition  and  has  been  previously 
reviewed  and  approved  by  the  NRC.  The 
1.5%uncertainty  accounts  for  the  deviation  of 
the  indicated  group  average  positionfrom  the 
true  average  position  and  is  the  basis  for  the 
proposed  requirements.Thus,  a  requirement 
based  on  reload  analysis  assumptions,  such 
as  this,  doesnot  result  in  an  increase  in  the 
consequences  of  a  previously 
analyzedaccident. 

The  ability  to  determine  individual  control 
rod  position  is  not  assumedas  part  of  any 
safety  analysis  (other  than  to  verify  reactor 
trip).  Tliesafety  analysis  does  assume  reed 
switch  position  indication 
instrumentationwill  detect  an  asymmetric  rod 
condition  and  provide  an  input  to  the 
rodccntrol  system  to  automatically  decrease 
reactor  power.  Analysis  performed  forthe 
proposed  position  indicators  considered  this 
function  of  the  system  anddemonstrated  that 
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the  proposed  indi.^d;jrs  detect  the 
asymmetric  control  rodconditions  with  a  95% 
probability  and  95%  confidence.  Thus,  the 
only  activefuncfion  associated  with  the  reed 
switch  position  indication  continues  to 
beassured  %*rith  this  change  and  the 
probability  of  a  previously  analyzed 
accidentia  not  increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  anyaccident 
previously  evaluated.  The  dual  channel  reed 
switch  pogitionindication  on  whichthe 
proposed  requirement*  are  based,  work  on 
the  sameprindple  of  operation  as  the 
currently  installed  single  channel 
positionindicatioa  The  reed  switch  position 
indication  is  the  only  change  to  iheinstalled 
plant  hardware  configuration.  Therefore,  the 
possibility  of  a  new  ordifferent  kind  of 
accident  is  not  created. 

3.  Involve  a  aignificant  reduction  in  the 
margin  of  safety  because  Iherod  position 
indication  LCO  continues  to  require  reed 
switch  positionindicator  channels  for  each 
control  rod  to  be  OPERABLE.  The  proposed 
amendmentchanges  the  surveillance 
requirement  agreement  criteria  to  provide 
alimitation  (1.5%  uncertainty  on  rod  group 
average  position)  with  a  basis  inthe  CR-3 
accident  analysis.  Therefore,  the  margin  of 
safety  provided  by  thisLCO  is  not 
significantly  reduced. 

The  uncertainty  assumed  for  rod  group 
average  position  is  currentlyreflected  in  other 
CR-3  Technical  Specifications  as  a  result  of 
the  cycle-specific  reload  analysis.  Thus,  the 
margin  of  safety  provided  by 
relatedTechnical  Specifications  is  also 
unchanged. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on 
thisreview,  it  appears  that  the  three 
standards  of  50.92(c)  are 
satisfied.Therefore.  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requestinvolves  no     | 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library.  8619W. 
Crystal  Street.  Crystal  River,  Florida 
32629 

Attorney  for  licensee:  A.  H.  Stephens, 
General  Counsel.  FloridaPower 
Corporation.  MAC  -  A5D.  P.  O.  Box 
14042,  St.  Petersburg.  Florida  33733 

NRC  Project  Director  Herbert  N. 
Berkow 

Florida  PowBr  and  Light  Company, 
Docket  Nos  50-250  and  50-251, 
TurkeyPoint  Plant  Units  3  and  4.  Dade 

Coucty.  Florida 

Date  of  amendment  request  February 
25, 1992 

Description  of  amendment  request: 
The  currently  licensed  term  forTurkey 
Point  Units  3  and  4  is  40  years 
commencing  with  issuance  of 
theconstruction  permits  (April  27, 1967). 
The  operating  licenses  currently 
expireon  Apni  2",  2007.  Accounting  for 
the  time  that  was  required  for 
plantconstru  :;.  r,  this  represents  an 


effective  operating  license  term 
ofapproximately  34  and  3/4  years  for 
Unit  3  and  34  years  for  Unit  4. 
Theproposed  amendments  would  extend 
the  expiration  date  of  the  operating 
licensesso  that  the  40-year  term  of  each 
unit  would  begin  with  the  date  of 
issuance  ofthe  operating  license,  rather 
than  the  date  of  issuance  of  the 
constructionpermit.  This  would  extend 
the  operating  license  date  for  Turkey 
Point  Unit  3to  July  19.  2012  and  for 
Turkey  Point  Unit  4  to  April  10.  2013. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a).  the  licensee 
has  providedits  analysis  of  the  issue  of 
no  significant  hazards  consideration, 
which  ispresented  below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  propo8€damendment[s|  would  not 
involve  a  significant  increase  in  the 
probability  orconsequences  of  an  accident 
previously  evaluated. 

The  proposed  license  amendments  do  not 
involve  a  change  in  theprobability  or 
consequences  of  accidents  previously 
evaluated  since  nophysical  changes  to  the 
plants,  their  operation,  nor  their  procedures 
areinvolved.  The  proposed  changes  merely 
involve  the  administrative  activity  ofrevising 
both  units'  operating  license  expiration  dates. 

Turkey  Point  Units  3  and  4  were  designed 
and  constructed  assuming  fortyyears  of 
operation.  The  analyses  contained  in  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  for  Turkey  Point  Units  3  and  4  are 
also  predicatedupon  operation  up  to  forty 
years.  Surveillance  and  maintenance 
practices  thatare  implemented  in  accordance 
with  the  American  Society  of 
MechanicalEngineers  (ASME)  Code  and  the 
Turkey  Point  Units  3  and  4 
TechnicalSpecifications  provide  assurance 
that  any  degradation  in  plant  equipment 
willbe  identified  and  corrected. 

The  design  of  the  reactor  vessels  and  their 
internals  considered  theeffects  of  forty  years 
of  operation  at  full  power  at  a  capacity  factor 
of  60%(i.e.,  32  effective  full  power  years 
[EFPY]).  Analyses  have  indicated 
thate.xpected  cximulative  neutron  fluences 
will  not  be  a  limiting 

consideration.Calcuiations.  based  on  a  forty 
year  operating  life,  were  made  in 
accordancewith  10  CFR  50.81.  "Fracture 
toughness  requirements  for  protection 
againstpressurized  thermal  shock  events." 
and  found  to  be  below  the  screeningcriteria. 
The  results  of  this  analysis  were  submitted 
by  FPL  to  the  NRC  by  letterL-92-27  dated 
February  13. 1992.  (and)  demonstrate  that  the 
expected  neutronfluences  at  Turkey  Point 
Units  3  and  4  and  resultant  RTrrs  will 
notresult  in  either  unit  exceeding  the  RTprs 
screening  criteria  duringthe  operating  license 
recapture  period  through  32  EFPY.  The 
Turkey  Point  Unit83  and  4  analysis 
documented  in  the  November  1991  BAW- 
2118P  Report.  LowUpper-Sbelf  Toughness 
Fracture  Analysis  nf  Rpartor  Vessels  of 
Turkey  PointUnits  i  «nii  4  for  Load  Level  A  ft 
B  Conditions,  and  suommed  by  FPL  to 
theNRC  by  letter  L-92-02  dated  February  4, 


1992.  addresses  the  requirements  of  lOCFR  50 
Appendix  G.  "Fracture  Toughness 
Requirements."  The  analysis  clearlyshows 
that  the  vessel  matenal  has  excellent 
toughness  and.  although  theupper-shelf 
energy  of  the  Turkey  Pomi  vessels  may  drop 
below  50  ft  lbs.  therewill  be  an  adequate 
margin  of  safety  against  fracture  through  at 
least  40years  of  operation  In  addition  to 
these  calculations,  surveillance 
capsulesplaced  inside  the  reactor  vessels 
provide  a  means  of  monitoring  the 
cumulativeeffects  of  power  operation. 

Aging  analyses  have  been  performed  for  all 
safety-related  electricalequipment  in 
accordance  with  the  requirements  of  10  CFR 
50.49.  "Environmentalquahfication  of  electric 
equipment  important  to  safety  for  nuclear 
powerplants,"  identifying  qualified  lifetimes 
for  this  equipment.  These  lifetimesare 
incorporated  into  equipment  maintenance 
and  replacement  practices  toensure  that  all 
safety-related  electrical  equipment  remains 
quahfied  andavailable  to  perform  its  safety 
function  throughout  a  forty  year  lifetime. 

Additionally,  analysis  of  operating 
experience  at  other  facilities  isroutinely 
conducted  by  FPL  This  analysis,  coupled 
with  regulatory  feedback.provides  added 
assurance  that  emerging  concerns  are 
addressed  in  a  timelymanner  consistent  with 
significance  of  the  issue. 

Based  on  the  forty  year  design  of  the  plant, 
coupled  with  the  ongoingsurveillance  of  plant 
systems,  structures,  and  components,  FPL  has 
concludedthat  operation  of  Turkey  Point 
,  Units  3  and  4  for  the  additional 
yearsrepresenting  the  time  period  between 
issuance  of  each  unit's  constructionpermit  to 
issuance  of  its  operating  license  will  not 
involve  an  increase  inthe  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposedamendment[s]  would  not 
create  the  possibility  of  a  new  or  different 
kind  ofaccident  from  any  accident  previously 
evaluated 

The  proposed  license  amendments  do  not 
create  the  possibility  of  a  new  ordifferent 
kind  of  accident  from  any  accident  previously 
evaluated  since  nophysical  changes  to  the 
plants,  their  operation,  nor  their  procedures 
areinvolved.  The  proposed  changes  merely 
involve  the  administrative  activity  ofrevising 
both  [units']  operating  license  expiration 
dates. 

Based  on  the  forty  year  design  of  the  plant, 
coupled  with  the  ongoingsurveillance  of  plant 
systems,  structures,  and  components,  FPL  has 
concludedthat  operation  of  Turkey  Point 
Units  3  and  4  for  the  additional 
yearsrepresenting  the  time  period  between 
issuance  of  each  unit's  constructionpermit  to 
issuance  of  its  operating  license  will  not 
create  the  possibility  ofa  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated- 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposedamendmentlsj  would  not 
involve  a  significant  reduction  in  margin  of 
safety. 

The  proposed  license  amendments  do  not 
involve  physical  changes  to  theplants,  their 
operation,  or  their  procedures  The  proposed 
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changes  merelyinvolve  the  administrative 
activity  of  revising  both  units'  operating 
licenseexpiration  dates. 

Since  Turkey  Point  Units  3  and  4  were 
designed  and  constructed  assumingan 
operating  term  of  at  least  forty  years,  the 
proposed  changes  to  theexpiration  terms  of 
the  operating  licenses  will  not  affect,  nor 
impact,  theanalyses,  Technical 
Specifications,  or  operation  of  either  unit. 
Since  thedesign.  operation,  maintenance,  and 
surveillance  of  the  units  will  continue  tobe 
conducted  in  accordance  with  the  UFSAR. 
operating  licenses.  FederalRegulations,  and 
facility  Technical  Specifications,  no  reduction 
in  margin  ofsafety  is  involved  in 
implementation  of  the  proposed  license 
amendments. 

Based  nn  the  forty  year  design  of  the  plant, 
coupled  with  the  ongoingsurveillance  of  plant 
systems,  structures,  and  components.  FPL  has 
concludedthat  operation  of  Turkey  Point 
Units  3  and  4  for  the  additional 
yearsrepresenting  the  time  period  between 
issuance  of  each  unit's  conslructionpermit  to 
issuance  of  its  operating  license  will  not 
result  in  a  reduction  ofany  margin  ofsafety. 

The  NRC  staff  has  reviewed  the 
licensees  analysis  and.  based  on 
thisreview,  it  appears  that  the  three 
standards  of  50.92(c)  are 
satisfied. Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requestinvolves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Florida 

IntemationalUniversity,  University  Park, 
Miami,  Florida  33199 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  andHoltzer.  P,C.,  1615 
L  Street,  N.W.,  Washington,  D.C.  20036 

NRC  Project  Director:  Herbert  N. 
Berkow 

GPU  Nuclear  Corporation,  et  al..  Dck  ket 
No.  50-219,  Oyster  Creek 
NuclearCioneraling  Station,  C)(  ean 
County,  New  jersey 

Date  of  amendment  request:  March  17, 
1992 

Description  of  amendment  request: 
The  amendment  proposes  torevise 
Technical  Specification  (TS)  4.2.E.5  and 
related  bases.  TS  4.2.E.5requires  a  B-10 
enrichment  surveillance  of  the  Standby 
Liquid  Control  System(SLCS)  at  each 
refueling  outage  with  analyses  available 
within  30  days  afterstartup.  Since  the 
Oyster  Creek  Nuclear  Generating 
Station  procures  the  sodiumpentaborate 
pre-enrichcd  (B-10)  and  the  B-10  is  very 
stable,  this  TS  undulyrestricts  the 
performance  of  this  surveillance  to  a 
plant  shutdown.  In  orderto  allow 
flexibility  in  the  master  surveillance 
schedule,  the  licenseeproposes  to 
change  the  surveillance  interval  to  once 
evpry  24  months. 

Bas!s  for  proposed  no  significant 
hazards  considerationdetermination:  As 


required  by  10  CFR  50.91(a),  the  licensee 
has  providedits  analysis  of  the  issue  of 
no  significant  hazards  consideration, 
which  ispresented  below: 

GPU  Nuclear  Corporation  has  determined 
that  operation  of  Oyster  Creek  inaccordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  theconsequence  of  an  accident 
previously  evaluated. 

The  proposed  changes  reflect  the  use  of 
preformulated  and  pre-enrichedsodium 
pentaborate  in  the  SLCS.  Since  the  sodium 
pentaborate  is  independentlyverified  for  the 
B-10  enrichment  prior  to  shipment,  an 
enrichment  analysis  ofthe  SLCS  tank  once 
every  twenty-four  months  is  deemed 
adequate  to  ensure  thatthe  reactor  can  be 
brought  to  a  cold  shutdown  condition  from 
full  power  steadystate  operating  conditions 
at  any  time  in  core  life  independent  of  control 
rodsystem  capabilities.  The  probability  or  the 
consequences  of  an  accidentpreviously 
evaluated  are  unaltered  by  the  proposed 
change. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  fromany  previously 
evaluated. 

The  proposed  changes  do  not  modify  the 
system  design  for  the  SLCS  nor  the  manner  in 
which  the  SLCS  would  be  operated.  Since  the 
SLCSretains  the  capability  to  shutdown  the 
reactor,  this  change  does  not  createthe 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previouslyevaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  ofsafety. 

The  proposed  changes  allow  the 
performance  of  the  B-10 
enrichmentsurveillance  during  power 
operation  or  plant  shutdown.  Since  the 
frequency  ofthe  surveillance  stays  the  same, 
once  per  twenty-four  months,  there  is 
nosignificant  reduction  in  the  margin  of 
safety.  The  SLCS  retains  the  capabilityto 
bring  the  reactor  to  a  cold  shutdown 
condition  from  full  power  steady 
stateoperating  conditions  at  any  time  in  core 
life  independent  of  control  rodsystem 
capabilities. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requestinvolves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County 
Library.Reference  Department,  101 
Washington  Street,  Toms  River,  New 
Jersey  08753 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire.  Shaw.Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 


Georgia  I'dvMT  (    i':,p.K  \    <  );i;iethorpe 
Power  Corporation,  M  j-;     ;  .il 
ElectricAuthorifv  of  (  »  .  rv   i  City  of 
Dalton,  Geon^ia  I)«h  k,.t  \  m    »(  321  and 
50-366.Edwin  I.  Hdli.h  Nuu.edi  I'iant, 
Units  1  and  2,  Appling  County,  Georgia 

Date  of  amendment  request:  February 
26, 1991,  as  suppIementedFebruary  4, 
1992 

Description  of  amendment  request: 
The  proposed  amendments 
wouldmodify  various  instrumentation 
surveillance  requirements  for  both 
Hatch  units. Specifically,  action 
statements  would  be  added  to  allow 
instrument  channels  tobe  inoperable  for 
the  required  surveillance  testing  without 
initiating  morerestrictive  actions.  Also, 
the  functional  test  intervals  on 
selectedinstrumentation  would  be 
extended,  based  on  NRC-approved 
methodology.  Thus. the  following 
Technical  Specification  (TS)  changes 
have  been  proposed: 

1.  The  channel  functional  test 
frequency  of  various  emergency 
corecooling  system  (ECCS),  control  rod 
block,  and  isolation 
actuationinstrumentation  has  been 
changed  from  monthly  to  quarterly. 
Also,  a  6-hourallowable  outage  time 
(AOT)  for  surveillance  and  a  12-hour 
AOT  for  repair  havebeen  provided  in 
the  action  statements.  This  change  is 
consistent  with  theNRC-approved 
Boiling  Water  Reactor  Owners'  Group 
(BWROG)  TS  Improve'mentmethodology 
as  issued  in  General  Electric  (GE) 
Topical  Reports  NEDC-30936P-A,NEDC- 
30851P-A  (Supplement  1),  N'EDC-31677P- 
A,  and  GENE-770-06-1. 

2.  Selected  instrumentation  tables  in 
the  Unit  1  TSs  have  beenreformatted  to 
more  closely  resemble  the  Unit  2  TSs 
and  the  existing  BWR-4Standard  TSs. 

3.  Changes  to  other  instrumentation 
channel  specifications  are  alsoproposed 
to  provide  a  6-hour  AOT  in  which  an 
instrument  can  be  inoperable  sothat  TS 
surveillances  can  be  performed  without 
entering  the  limiting  conditionfor 
operation  (LCO)  action  statements. 

4.  The  channel  functional  test 
frequency  of  the  reactor  protection 
system(RPS)  instrumentation 
surveillances  are  also  proposed  to  be 
changed  frommonthly  to  quarterly  with 
a  6-hour  AOT  for  required  surveillance 
testing. 

5.  Minor  editorial  changes  to  various 
TS  pages  are  also  proposed. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the  licensee 
has  providedits  analysis  of  the  issue  of 
no  significant  hazards  consideration, 
which  ispresented  below: 
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Proposed  Change  One: 

Georgia  Power  Company  (GPC)  has 
reviewed  the  proposed  change 
anddetermined  it  does  not  involve  a 
significant  hazards  consideration  based 
on  the  following: 

1.  This  change  does  not  involve  a 
significant  increase  in  the  probabilityor 
consequences  of  an  accident.  GE  Topical 
Reports  NEDC-30936P-A.  NEDC-30851P-A 
(Supplement  1).  NEDC-31677P-A  and  GENE- 
770-06-1  provide  a  probabilisticbasis  for 
extending  ECCS,  rod  block  and  isolation 
actuation  instrumentationsurveillance 
intervals.  These  reports  have  been 
generically  endorsed  by  theNRC.  except  for 
the  GENE-771W»-1  report,  which  is  still  under 
NRC  reviewAdoption  of  these  enhancements 
will  provide  a  more  consistent  and 
correctsystem  of  ECCS.  rod  block  and 
isolation  actuation  surveillances  for  both 
PlantHatch  units.  GPC  has  reviewed  Plant 
Hatch's  specific  design  and  determined 
theGE  Topical  Reports  envelope  the  Plant 
Hatch  design.  Therefore,  the  proposedchange 
does  not  involve  a  significant  increase  in  the 
probability  orcoasequences  of  an  accident. 

2.  The  possibility  of  a  different  kind  of 
accident  from  any  analyzedpreviously  is  not 
created  by  this  change,  since  no  change  is 
being  made  todegrade  the  design,  operation, 
or  maintenance  of  the  plant  and  a  new  mode 
offailure  is  not  created. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  amargin  of  safety, 
since  the  referenced  GE  Topical  Reports 
provide  resultsindicating  the  requested 
interval  extensions  will  not  negatively  affect 
thefunctional  capability  or  reliability  of  the 
affected  systems.  Also.  GPC  hasdetermined 
existing  setpoint  calculations  for  the  affected 
instnunentationwill  not  be  affected  by  these 
changes. 

Proposed  Change  Two: 

Georgia  Power  Company  has  reviewed  the 
proposed  change  and  determined  itdoes  not 
involve  a  significant  hazards  consideration 
based  on  the  following: 

1.  The  change  does  not  involve  a  significant 
increase  in  the  probabilityor  consequences  of 
an  accident,  since  the  change  is  consistent 
with  the  CEBVVR-4  STS  and  the  Plant  Hatch 
Unit  2  TS.  No  physical  change  to  the  facility 
onts  operating  parameters  is  being  made. 
This  change  will  clarify  theidentification  of 
the  isolation  actuation  instrumentation. 

Z.  The  pr'posed  change  does  not  create  the 
possibility  of  a  differentkind  of  accident  from 
any  analyzed  previously,  since  moving 
theinstrumentation  which  initiates  isolation 
of  the  ECCS  systems  does  not  degradethe 
design,  operation,  or  maintenance  of  the  plant 
and  a  new  mode  of  failureis  not  created. 

3.  Margins  of  safety  are  not  significantly 
reduced  by  the  proposedchange.  since 
moving  the  affected  instrumentation  of  Unit  1 
Table  3.2-1  wiltresuJt  in  a  more  appropriate 
application  of  the  Action  Statements. 

Also,  the  proposed  change  will  result  in  the 
Plant  Hatch  Unit  1  TS  ActionStatements 
being  more  consistent  with  the  GE  BWR-4 
STS  and  the  Plant  HatchUnit  2  TS.  Therefore, 
incorporating  this  change  will  not 
significantly  roduceany  margin  of  safety. 
Proposed  Change  Three 
Georgia  Pow^r  Company  has  reviewed  the 
proposed  change  and  determined  itdoes  not 


involve  a  significant  hazards  consideration 
based  on  the  following: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  theprobability  or 
consequences  of  an  accident,  because  the 
proposed  surveillancesare  already  necessary 
to  comply  with  TS,  and  adoption  of  this 
change  merelyprovides  for  a  reasonable  AOT 
for  the  surveillance  to  be  performed.  Removal 
ofthis  instrumentation  from  service  for 
surveillance  has  been  shown  to  have  noeffect 
on  the  probability  of  an  accident  and  an 
insignificant  effect  on  theconsequences  of  an 
accident.  For  these  reasons,  the  response  of 
the  plant  topreviously  evaluated  accidents 
will  remain  unchanged. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  ordifferent  kind  of 
accident  from  any  previously  evaluated, 
since  no  change  isbeing  made  to  degrade  the 
design,  operation,  or  maintenance  of  the 
plant.  Nonew  modes  of  failure  are  created. 

3.  Margins  of  safely  are  not  significantly 
reduced,  since  the  proposedchange  maintains 
reasonable  AOTs  for  the  instrumentation  to 
perform  designfunctions.  In  addition,  the 
proposed  change  provides  for  conditions 
ofoperation  which  will  preserve  the  ability  of 
the  system  to  perform  itsintended  function 
even  during  periods  when  instrument 
channels  may  be  out  ofser\'ice  for 
maintenance.  Therefore,  the  proposed  change 
does  not  reduce  anymargin  of  safety. 

Proposed  Change  Four. 

Georgia  Power  Company  has  reviewed  the 
proposed  change  and  determined  itdoes  not 
involve  a  significant  hazards  consideration 
based  on  the  following: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  theprobability  or 
consequences  of  an  accident,  since  the 
change  is  bounded  by  theNRC  SER  for 
methodology  of  NEDC-30851P-A.  In  addition, 
due  to  less  frequenttesting  of  the  RPS,  there 
are  fewer  challenges  to  the  safeguards 
system.  Thisconservatively  results  in  a 
decrease  in  core  damage  frequency.  Also, 
since  thecumulative  effect  of  instrumentation 
tests  does  result  in  some  radiationexposure. 
an  increase  in  the  required  surveillance 
intervals  would  represent  asavings  in 
potential  exposure. 

2.  The  possibility  of  a  different  kind  of 
accident  from  any  analyzedpreviously  is  not 
created,  since  the  RPS  functions  and 
reliabilities  are  notdegraded  by  this  change. 
Also,  no  new  modes  of  plant  operation  are 
involved. 

3.  Margins  of  safety  are  not  significantly 
reduced,  since  the  change  hasbeen  evaluated 
and  found  acceptable  by  the  NRC  and  is 
bounded  by  the  genericSER. 

Proposed  Change  [Five]: 

Georgia  Power  Company  has  reviewed  the 
proposed  change  and  determined  itdoes  not 
involve  a  significant  hazards  considerations 
based  on  the  following: 

1.  This  change  does  not  involve  a 
significant  increase  in  the  probabilityor 
consequences  of  an  accident,  since  the  plant 
analytical  limits  will  remainunchanged.  Tlie 
changes  are  only  editorial  in  nature  and  do 
not  constitute  anytechnical  change  to  the  TS 

2.  The  possibility  of  a  different  kind  of 
accident  from  any  anlayzedpreviously  is  not 
created  by  this  change,  since  no  system 


function  orreliabihty  Is  being  degraded.  No 
new  modes  of  plant  operation  are  involved. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  amargin  of  safety, 
since  the  change  is  editonal  in  nature.  Safety 
analysisassumptions  and  equipment 
performance  are  not  changed  in  any  way. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on 
thisreview.  it  appears  that  the  three 
standai^s  of  10  CFR  50  92(c)  are 
satisfied.Thercfore  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requestinvolves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Publ-cLibrary, 
301  City  Hall  Drive,  Baxley,  Georgia 
31513 

Attorney  for  licensee:  Ernest  L.  Biake. 
Jr.,  Esquire,  Shaw.Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  .NVV.. 
Washington.  DC  20037. 

NRC  Project  Director:  David  B. 
Matthews 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation.  Municipal 
Electric.\uthority  of  Georg;ia,  City  of 
Dalton.  Georgia,  Docket  Nos.  50-321  and 
50-366, Edwin  1.  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County.  Georgia 

Date  of  amendment  request:  October 
14. 1991 

Description  of  amendment  request: 
The  proposed  amendments  would: 

(1)  Delete  the  requirements  for  the 
Rod  Sequence  Control  System 
(RSCS)from  the  Hatch  Units  1  and  2 
Technical  Specifications  (TSs).  Banked 
PositionWithdrawal  Sequence  (BPWS) 
rod  patterns  at  low  power  will  be 
enforced  by  theRod  Worth  Minimizer 
(RWM).  New  operational  constraints 
will  be  placed  on  theRWM. 

(2)  Revise  the  Unit  1  RWM  TSs  to 
match  the  Unit  2  TSs. 

(3)  Make  administrative  changes 
associated  with  the  two  changes  above. 

(4)  Correct  typographical  errors  and 
add  clarifications  to  the  Bases.  Allow 
power,  the  RSCS  restricts  rod  movement 
to  lessen  the  consequences  of 
apostulated  Rod  Drop  Accident  (RDA), 
The  RSCS  was  designed  only  for 
mitigationof  the  RDA  and  is  required  to 
be  active  only  during  low  power 
operation  TheRSCS  is  a  hard-wired 
redundant  backup  to  the  computer 
controlled  RWM.  OnDecember  27. 1987, 
the  NRC  issued  a  Safety  Evaluation 
Report  approving  theelimination  of  the 
RSCS  while  retaining  the  RWM  as  a 
backup  to  the  operatorsfor  control  rod 
pattern  control.  The  NRC's  SER  was  in 
response  to  Amendment  17of  General 
Electric  Topical  Report  NEDE-24011-P- 
A,  "General  Electric 
StandardApplication  for  Reactor  Fuel." 
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Section  3.3.B.1  of  the  Unit  1  TSs 
referred  to  an  incorrect 
surveillancerequirement  which  should 
be  4  3,  A.,  not  4.3. B 

The  Unit  1  Ba.ses  3.3.G.1  incorrectly 
stated  that  the  RWM  minimizes 
theprobability,  instead  of  the 
consequences,  of  an  RDA.  This 
statement  is  beingdeleted  to  be 
consistent  with  the  RWM  design  basis. 
This  change  alsoexplicitly  identifies 
BPVVS  as  the  correct  rod  pattern 
sequence  that  is  to  beloaded  into  the 
RWM  and  that  BPWS  is  only  required 
below  10%  of  RTP  (RatedThermal 
Power).  Above  that  power  level,  BPWS 
rod  patterns  are  not  required  tomitigafe 
the  consequences  of  an  RDA;  therefore, 
they  do  not  have  to  be  inputinto  the 
RWM. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the  licensee 
has  providedits  analysis  of  the  issue  of 
no  significant  hazards  consideration, 
parts  of  which  are  presented  below  for 
the  above  changes: 

1.  The  proposed  amendment  does  not 
involve  a  si^nificantincrease  in  the 
probability  or  consequences  of  anaccident 
previously  evaluated. 

a.  The  Rod  Sequence  Control  System 
(RSCSJ  and  Rod  Worth  Minimizer  (RWM)are 
separate  systems  and  are  not  required  for. 
nor  do  they  support,  the  properoperation  of 
any  other  system  Hence,  deleting  the  RSCS 
has  no  sisnificanteffect  on  the  probability  of 
failure  of  equipment  in  other  systems  or 
withir.the  RWM. 

The  probability  of  occurrence  of  an 
accident  is  not  significantlyaffected  by  this 
change.  These  changes  could  only  affect  the 
consequences  ofthe  rod  drop  accident  (RDA), 
since  the  probability  of  an  RDA  is  dependent 
onlyon  the  control  rod  drive  system  and 
mechanisms  themselves,  and  not  in  any 
wayon  the  RSCS  or  RWM. 

The  consequences  of  an  RDA  as  evaluated 
in  the  Hatch  Umts  1  and  2  FSARs[Final 
Safety  Analysis  Reports)  will  not  be 
significantly  effected  by  thesechanges. 
Improvements  in  the  RDA  analysis  methods 
(e.g.,  BN'L-MJREG  28109,'Thermal  Hydraulic 
Effects  on  Control  Rod  Drop  Accident  in  a 
BWR."  Octoberl980)  indicated  that  the  peak 
fuel  enthalpies  resulting  from  an  RDA 
aresignificantly  lower  than  previously 

determined  by  less  refined  methodologies. 

*  *  *  * 

b.  Entry  in'u  the  startup  mode  to 
demonstrate  R\'«M  operability  will 
beperformed  in  accordance  with  approved 
procedures  Normally,  RWM  will  beoperable 
and  the  selection  of  an  erroneous  rod,  as  well 
as  its  withdrawal. will  be  blocked  by  RWM.  If 
(the)  RU^  is  inoperable,  (and)  ...  the 
operatorinadvertently  withdraw(sj  the  wrong 
rod,  and  sho^jld  the  rod  "drop", 
theconsequences  would  he  bounded  by  the 
existing  rod  dri;p  accident  analysis.  Notethat 
this  specification  already  exists  in  the  Unit  2 
specifications.  Theprobability  of  a  rod  drop  is 
unaffected  by  this  change  since  the 


assumptionscontained  in  the  original  analysis 
are  unchanged  (i.e.,  the  rod  is  fullyinserted  in 
the  core,  becomes  uncoupled,  the  drive  is 
withdrawn  and  the  rodsubsequently  drops). 

The  current  Unit  2  Technical  Specifications 
surveillance  for  RWM  requiresthe  BPWS 
input  b>e  verified  only  once  after  a  sequence 
is  loaded  into  the  RWM.Therefore,  the  RWM 
enforces  those  BPWS  rod  patterns. ... 

Bypassing  the  RWM  is  necessary  to  allow 
the  performance  of  special  testsrequired  by 
other  Technical  Specification  requirements. 
These  tests  includescram  time  testing  and 
shutdown  margin  testing.  This  change  does 
not  representany  additional  bypassing  of  rod 
pattern  controls  than  already  exists  under 
thepreseni  Technical  Specifications. 

c.  The  proposed  administrative  changes 
and  the  correction  oftypographical  errors  and 
statements  do  not  result  in  modifications  of 
plantcomponents  or  systems  nor  do  they 
result  in  changes  in  plant 
operation.Therefore.  there  is  no  significant 
increase  in  the  probability  or  consequencesof 
an  accident  previously  evaluated  due  to  this 
change. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  ordifferent 
kind  of  accident  from  any  accident  previously 
evaluated. 

a.  Operation  of  the  RSCS  and  RWM  cannot 
cause  or  prevent  an  accident.These  systems 
function  to  minimize  the  consequences  of  an 
RDA.  These  eventsare  already  evaluated  in 
the  FSARs.  and  the  effect  of  this  proposed 
change  onthe  analyses  is  discussed  in  Item  1 
above. 

Elimination  of  the  RSCS  and  the  changes  to 
the  Unit  1  RWM  specificationwill  have  no 
impact  on  the  operation  of  any  other  systems, 
and  therefore  wouldnot  contribute  to  a 
malfunction  in  any  other  equipment  nor 
create  thepossibility  for  any  accident  which 
has  not  already  been  evaluated. 

b.  Proposed  administrative  changes,  and 
the  correction  of  typographicalerrors  and 
statements  do  not  result  in  modifications  of 
plant  components  nordo  they  result  in 
changes  in  plant  operation.  These  changes, 
therefore,  do  notcreate  the  possibility  of  a 
new  or  different  kind  of  accident  than 
previouslyevaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  themargin 
of  safety. 

Elimination  of  the  RSCS  will  not  result  in  a 
significant  reduction  in  themargin  of  safety 
for  the  following  reasons: 

a.  An  NRC  probability  study  (letter  and 
enclosure  fromB.  C.  Rusche,  NRR.  to  R. 
Fraley,  ACRS,  dated  June  1, 1976,  "Generic 
Item  IlA-2  Control  Rod  Drop  Accident 
(BWRs]>)  has  determined  that  the 
probability  of  anRDA  resulting  in 
unacceptable  consequences  was  so  small 
that  backfit  of  theRSCS  was  not  needed. 

The  RSCS  is  a  redundant  backup  to  the 
RWM.  Eliminating  the  RSCS  does 
noteliminate  the  control  rod  pattern 
monitoring  function  performed  by  the 
RWM.Furthermore.  to  ensure  that  the  RWM 
will  be  in  service  when  required,  theproposed 
RWM  Technical  Specification  allows  only 
one  startup  per  unit  percalendar  year  with 
the  RWM  out  of  service  prior  to  or  during  the 
withdrawal  ofthe  first  12  control  rods.  If  the 


RWM  is  out  of  service  t)elow  10^  of 
ratedthermal  power,  control  rod  movement 
and  compliance  with  prescribed 
BPWScontrol  rod  patterns  will  be  verified  by 
a  second  licensed  operator  ortechnically 
qualified  member  of  the  plant  technical  staff. 


*  *  «  * 


CE  has  provided  technical  justification  for 
the  proposed  changes  in  theTopical  Report 
NEDE-24011-P-A  and  associated  references 
which  justify  theacceptability  of  the  proposed 
change.  The  NRC  has  reviewed  and  accepted 
the  CEanalysis  and  provided  guidelines  for 
licensees  to  follow  when  requesting 
thechanges  proposed  in  NEX)E-24011-P-A  and 
approved  in  the  NRC's  SER  issuedDeccmber 
27, 1987,  to  |.  S.  Chamley  of  General  Electric. 
The  proposed  changeis  consistent  with  those 
approved  in  the  NRC's  SER  and  the 
guidelines  setforth  therein.  Therefore,  there  is 
not  significant  reduction  in  a  margin  ofsafety. 

The  changes  being  made  to  make  the  Unit  1 
Technical  Specificationsconsistent  with  the 
Unit  2  Technical  Specifications  do  not  reduce 
the  marginof  safety  since  the  affected  plant 
systems  are  the  same  and  the  margins 
ofsafety  are  identical  for  the  two  units. 

b.  The  proposed  administrative  changes 
and  the  correction  oftypographical  errors  and' 
statements  do  not  result  in  modifications  of 
plantcomponents  or  systems  nor  do  they 
result  in  changes  in  plant  operation.  Thus, this 
change  does  not  result  in  a  significant 
reduction  in  the  margin  ofsafety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.Therefore.  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requestinvolves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  PublicLibrary. 
301  City  Hall  Drive.  Baxley.  Georgia 
31513 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,Pittman.  Potts  and 
Trowbridge.  2300  N  Street.  NW., 
Washington.  DC  20037. 

NRC  Project  Director:  David  B. 
Matthews 

Niagara  Mohawk  Power  Corporation, 
Docket  No,  50-220,  Nine  Mile 
PointNuclear  Station  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  amendment  request:  March  10. 
1992 

Description  of  amendment  request: 
The  proposed  amendment  woulddelete 
the  current  requirement  to  demonstrate, 
by  test,  that  a  redundantsystem/ 
component  is  operable  when  a  system/ 
component  is  declared  inoperable.In  lieu 
of  demonstrating  (by  testing)  operability 
of  the  redundantsystem/component.  the 
technical  specifications  (TS)  would  be 
changed  torequire  an  administrative 
check  of  plant  records  to  verify 
operability  of  theredundant  system/ 
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component.  The  TS  affected  by  this 
proposed  change  are:  4.1.2(Liquid  Poison 
System),  3.1.3  and  4.1.3  (Emergency 
Cooling  System),  4.1.4(Core  Spray 
System),  4.1.6  (Control  Rod  Drive  Pump 
Coolant  injection),  4.1.8(High  Pressure 
Coolant  Injection  (HPCI)).  3.3.7  and  4.3.7 
(Containment  SpraySystem),  and  4.4.4 
(Emergency  Ventilation  System). 
Conforming  changes  would  bemade  to 
the  Bases  for  TS  4.4.4  and  to  Definition 
1.2.  The  proposed  amendmentwould 
also  make  administrative  changes  to  TS 
3.1.3,  4.1  3,  3.3.7.  and  4.3.7  todelete 
supersed:;d  material  and  renumber 
paragr^p^s. 

Bcsis  f-.r  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the  licensee 
has  providedits  analysis  of  the  issue  of 
no  significant  hazards  consideration, 
which  ispresented  below: 

The  operation  of  Nine  Mile  Point  Unit  1 
[NMPJ],  in  accordance  withthe  proposed 
amendment,  will  not  involve  a  significant 
increase  in  theprobabi.'ity  or  consequences  of 
an  accident  previously  evaluated. 

The  present  testing  requirements  for  the 
liquid  poison,  core  spray.control  rod  drive 
pump  coola.nt  injection,  HPCI,  containment 
spray,  emergencycooling,  and  emergency 
ventilation  systems  requires  when  a 
component  or  systembecomes  inoperable,  its 
redundant  component  or  system  shall  be 
demonstratedoperable  immediately  and  daily 
thereafter.  This  represents  requirements 
beyondthose  necessary  to  adequately 
demonstrate  system  operability.  Other 
testingrequirements  in  place  not  affected  by 
this  proposed  amendment  provide 
adequateassurance  that  remaining  redundant 
systems  are  operable  and  capable 
ofperforming  their  design  function.  Verifying 
the  operability  of  redundantsystems/ 
components  are  administrative  checks  that 
will  assure  theiravailability.  The  proposed 
deletion  of  multiple  system  testing  will 
conformNJMPl  to  current  BWR  plant 
operating  practices.  Because  changing 
testingrequirements  will  not  change  the 
probability  of  accident  precursors, 
fhisproposed  amendment  does  not  affect  the 
probability  of  an  accident  ' 
previouslyevaluated.  The  proposed 
amendment  does  not  involve  a  significant 
increase  inthe  consequences  of  an  accident 
previously  evaluated  because 
normalsur\eillance  testing  ensures  that  the 
operability  for  the  above  systems 
ismaintained. 

Furthermore,  the  removal  of  the  additional 
surveillance  testing  from  thetechnical 
specifications  would  decrease  the  probability 
of  equipment  failurebecause  the  excessive 
testing  causes  unnecessary  wear  on  the 
safety  reiatedequipment  and  unnecessary 
challenges  to  the  safety  systems.  Also, 
theprobability  of  human  error  will  decrease 
as  a  result  of  removing  the  excessivetesting. 
The  potential  misdirection  of  the  operators' 
attention  frommonitoring  and  directing  plant 
operations  becomes  less  probable  if 
thistesting  is  not  performed.  Removing  the 
excessive  scope  and  frequency  ofsurveillance 


testing,  many  of  which  are  required  on  a 
daily  basis  during  LCO'sjlimiting  conditions 
for  operation),  will  actually  decrease  the 
probability  ofequipment  failure  which  could   ' 
require  plant  shutdown. 

Changes/Deletions  were  made  to  3. 13  and 
4.1.3  to  remove  references  toFuel  Cycle  8  and 
Fuel  Cycle  9.  NMPl  is  currently  in  Fuel  Cycle 
11,  makingthese  references  inapplicable.  jTS) 
4.3.7.e  requires  checks  be  made  to  assurethe 
"conditions  listed  in  3.3.7.f  are  met". 
Technical  Specification  3.3.7.fwas  deleted  by 
Amendment  No.  105  which  was  issued  on 
May  16, 1989.  Therefore,4.3.7.e  is  not 
applicable  and  will  be  deleted.  |TS]  3.3.7.e 
also  refers  to3.3.7.f  and  will  be  revised  to 
reflect  Amendment  No.  105.  These  changes 
areadministrative  in  nature  and  will  not 
increase  the  probability  or  consequencesof 
an  accident. 

The  operation  of  Nine  Mile  Point  Unit  1,  in 
accordance  with  theproposed  amendment, 
will  not  create  the  possibility  of  a  new  or 
different  kindof  accident  from  any  accident 
previously  evaluated. 

The  change  deletes  excessive  testing 
requirements  for  the  liquid  poison.core  spray, 
control  rod  drive  pump  coolant  injection, 
HPCI,  containment  spray,emergency  cooling, 
and  emergency  ventilation  systems.  Verifying 
theoperability  of  redundant  systems/ 
components  are  administrative  checks 
thatwill  assure  their  availability.  These 
changes  do  not  introduce  any  new  modesof 
operation  which  could  initiate  a  new  or 
different  kind  of  accident.Therefore,  the 
proposed  amendment  will  not  introduce  any 
new  types  ofequipment  failure  that  could 
cause  a  new  or  different  kind  of  accident. 

Changes/Deletions  were  made  to  3.1.3  and 
4.1.3  to  remove  references  toFuel  Cycle  8  and 
Fuel  Cycle  9.  NMPl  is  currently  in  Fuel  Cycle 
11,  makingthese  references  inapplicable.  [TS] 
4.3.7.e  requires  checks  be  made  to  assurethe 
"conditions  listed  in  3.3.7.f  are  met". 
Technical  Specification  3.3.7.fwas  deleted  by 
Amendment  No.  105  which  was  issued  on 
May  16, 1989.  Therefore,4.3.7.e  is  not 
applicable  and  will  be  deleted.  [TS]  3.3.7.e 
also  refers  to3.3.7.f  and  will  be  revised  to 
reflect  Amendment  No.  105.  These  changes 
areadministrative  in  nature  and  will  not 
create  possibility  of  a  new  or  differentkind  of 
accident. 

The  operation  of  Nine  Mile  Point  Unit  1,  in 
accordance  with  theproposed  amendment, 
will  not  involve  a  significant  reduction  in  a 
margin  ofsafety. 

The  proposed  Technical  Specification 
changes  will  not  reduce  theequipment 
required  by  the  Technical  Specifications 
during  an  LCO  or  normaloperation  conditions 
for  the  liquid  poison,  core  spray,  control  rod 
drive  pumpcoolant  injection,  HPCI, 
containment  spray,  emergency  cooling,  and 
emergencyventilation  systems.  The  testing 
that  will  remain  in  the 
TechnicalSpecifications  provides  adequate 
assurance  of  system  performance. 
Thereduclion  in  testing  will  decrease  the 
probability  ofequipment  failure  andhuman 
error.  Verifying  the  operability  of  redundant 
system/components  areadministrative 
checks  that  will  assure  their  availability. 
Therefore,  theproposed  changes  do  not 
represent  a  significant  reduction  in  a  margin 
ofsafety. 


Changes/Deletions  were  made  to  3.1.3  and 
4.1.3  to  remove  references  toFuel  Cycle  8  and 
Fuel  Cycle  9.  NMPl  is  currently  in  Fuel  Cycle 
11.  makingthese  references  inapplicable.  [TSj 
4.3.7.e  requires  checks  be  made  to  assurethe 
"conditions  listed  in  3.3.7.f  are  met". 
Technical  Specification  3  3.7.fvvas  deleted  by 
Amendment  No.  105  whn;h  was  issued  on 
May  16. 1989.  Thereforp.4  3.7  e  is  not 
applicable  and  will  be  deleted.  [TS]  3.3.7.e 
also  refers  to3.3.7.f  and  will  be  revised  to 
reflect  Amendment  No.  105.  These  changes 
areadministrative  in  nature  and  will  not 
involve  a  significant  reduction  in  amargin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview,  it  appears  that  the  three 
standards  of  50.92(c)  are 
satisfied.Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requestinvolves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Reference  and 
DocumentsDepartment,  Penfihld  Library, 
State  University  of  New  York.  Oswego, 
New  Yorkl3126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  SStrawn, 
1400  L  Street.  NW..  Washington,  DC 
20005-3502. 

NRC  Project  Director  Robert  A. 
Capra 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306, 
Prairielsland  Nuclear  Generating  Plant 
Generating  Plant,  Goodhue  County, 
Minnesota 

Date  of  amendment  request:  March  20. 
1992 

Description  of  amendment  request: 
The  proposed  am.endment  wouldrevise 
the  Technical  Specifications  to  refiect 
the  station  blackout/ 
electricalsafeguards  upgrade  (SBO/ESU) 
project.  The  SBO/ESU  project  provides 
twoadditional  emergency  diesel 
generators  located  in  a  new  building. 
The  twooriginal  diesel  generators, 
presently  shared  by  Units  1  and  2  will 
bededicated  to  Unit  1  and  selected 
equipment  common  to  both  units.  The 
two  newdiesel  generators  will  be 
dedicated  to  Unit  2  and  selected 
common  equipment. Each  pair  will  be 
capable  of  providing  alternate  power  to 
the  other  unit  inevent  of  a  unit  blackout. 
Also  as  part  of  the  project,  the  4160  VAC 
and  480VAC  safeguards  electrical 
distribution  systems  will  be  modified, 
auxiliarysupport  systems  for  the  new 
diesel  generators  will  be  installed,  and 
anexisting  cooling  water  pump  will  be 
qualified  for  safeguards 
classification  The  proposed 
amendments  will  provide  appropriate 
TS  Limiting  Conditions  for  Operation 


Federal  Register  /  Vol.  57.  No.  73  /  Wednesday.  April  15.  1992  /  Notices 


13135 


and  Surveillance  Requirementsreflecting 
the  SBO/ESU  modifications. 

Basis  for  proposed  no  significant 
hazards  considerationdeterminatton:  As 
required  by  10  CFR  50.91(a),  the  hcensee 
has  providedan  analysis  of  the  issue  of 
no  significant  hazards  consideration. 
The  NRCstaff  has  reviewed  the 
licensee's  analysis  against  the  standards 
of  10  CFR50.92(c).  The  N'RC  staffs 
review  is  presented  below, 

(1)  Does  the  proposed  change  involvt' 
a  significant  increase  in  theprobability 
or  consequences  of  an  accident 
previously  evaluated? 

The  SBO/ESU  project  modifications 
were  analy2ed  to  determine  their 
impacton  the  transients  and  design 
basis  accidents  evaluated  in  the 
Updated  SafetyAnalysis  Report  (USAR) 
to  determine  if  they  (a)  changed, 
degraded  or  preventedprotective  actions 
described  or  assumed  in  the  USAR,  (b) 
altered  anyassumptions  made  in 
evaluating  the  radiological 
consequences  of  an  accident, (c)  played 
a  direct  part  in  mitigating  the 
radiological  consequences  of 
anaccident.  or  (d)  affected  any  fission 
product  barrier.  The 
analysesdemonstra'ed  that  the  US.^R 
transient  and  accident  analyses  remain 
valid  andbounding.  Therefore,  the 
proposed  TS  change  would  thus  not 
involve  asignificant  increase  in  the 
probability  or  consequences  of  an 
accidentpreviously  evaluated. 

(2)  Does  the  proposed  amendment 
create  the  possibility  of  a  new 
ordifferent  kind  of  accident  from  any 
accident  previously  evaluated? 

The  SBP/ESU  proiect  modifications 
were  analyzed  to  determine  the  types 
ofaccidents  which  could  result  from 
malfunction  of  the  new  and  modified 
systems. structures,  and  components. 
Considered  in  this  analysis  were  the 
effects  ofradiator  cooling  for  the  new 
diesel  engines  and  the  use  of  solid 
stateprogrammable  load  sequencers  and 
voltage  regulators.  The  analysis 
hasdetermined  that  radiators  can 
perform  their  diesel  engine  support 
function. The  new  load  sequencers  will 
be  subjected  to  a  validation  and 
verificationprogram  and  be 
appropriately  tested.  Failure  of  the 
programm.able  solid  slatevoltage 
regulators  is  enveloped  by  the  event  of  a 
complete  loss  of  asafeguards  train. 
Therefore,  the  proposed  modifications 
and  new  TS  do  notcreate  the  possibility 
of  a  new  or  different  kind  of  accident. 

(3)  Does  the  proposed  amendment 
involve  a  significant  reduction  in 
amargin  of  safety? 

The  SBO/ESU  modifications  improve 
the  margin  of  safety  for  each  unit  andfor 
the  entire  site  by  providing  increased 


onsite  power  availability  andprovidmg 
sources  of  power  which  are  not 
dependent  on  an  external  coolingwater 
supply.  The  new  equipment  wi!!  pru\inp 
improved  voltage  regulation 
andimproved  motor  control  cenier 
feeder  circuit  coordination.  Set  points 
and  timedelays  for  the  safeguards  buses 
will  maintain  the  existing  margin  of 
safetyfor  degraded  voltage  events. 
Therefore,  the  proposed  amendment 
does  notinvoive  a  significant  reduction 
in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
t.he  three  standards  of  10  CFR50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  thatthe 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public 
Library, Technology  and  Science 
Department.  300  Nicollet  Mall, 
Minneapolis,  Minnesota  55401. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esq  ,  Shaw.  Pittman.Potts  and 
Trowbridge,  2300  .N  Street.  NW., 
Washington.  DC  20037, 

NRC  Project  Director  Ledyard  B. 
Marsh. 

Pacific  Gas  and  Electric  Company. 
Docket  Nos.  50-275  and  50-323, 
DiabloCanyon  Nuclear  Power  Plant 
Unit  .\o8.  1  and  2,  San  Luis  Obispo 
County,  California 

Dctt-  of  amendment  requests: 
December  26. 1991  (Reference  LAR  91- 
08) 

Description  of  amendment  requests: 
The  proposed  amendments  wouldrevise 
the  combined  Technical  Specifications 
(TS)  for  the  Diablo  CanyonNuclear 
Power  Plant  Unit  Nos.  1  and  2  to 
relocate  TS  Table  3.6-1, "Containment 
Isolation  Valves,"  to  Diablo  Canyon 
Power  Plant  (DCPP)procedures.  which 
are  subject  to  the  change  control 
provisions  in  theAdministrative 
Controls  Section  of  the  TS.  This  license 
amendment  request  isbeing  made  in 
accordance  with  the  guidance  provided 
in  Generic  Letter  (GL)  91-08,  The  specific 
TS  changes  proposed  are  as  follows:  (1) 
TS  1.8,  "Containmentlntegrity,"  and 
Surveillance  Requirement  4.6.1.1  a. 
would  be  revised  to  allowfor  valves  to 
be  opened  under  administrative  control 
as  permitted  by  TS  3,6,3and  would 
delete  reference  to  TS  Table  3.6-1.  (2)  TS 
3/4. 6, 3  would  be  revisedby  adding  a 
note  that  locked  or  sealed  closed  valves 
may  be  opened  on  anintermittent  basis 
under  administrative  control  and 
removing  reference  to  TSTable  3.6-1. 
The  associated  Bases  would  also  be 
appropriately  revised. 

Basis  far  proposed  no  significant 
hazards  considerationdetermination:  As 


required  by  10  CFR  50, 91(a),  the  licensee 
has  providedits  analysis  of  the  issue  of 
no  significant  hazards  consideration, 
which  ispresented  below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  orconsequences  of 
an  accident  previously  evaluated? 

The  proposed  changes  simplify  the 
Technical  Specifications,  meet  theregulatory 
requirements  for  control  of  containment 
isolation,  and  areconsistent  with  the 
recommendations  of  NUREG  1024  and  with 
GL  91-06.  Theprocedural  details  of  the 
containment  isolation  valve  table  have  not 
beenchanged,  but  only  relocated  to  a 
different  controlling  document.  The 
proposedchanges  are  administrative  in 
nature,  should  result  in  improved 
administrativepractices.  and  do  not  aRccI 
plant  operations. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  inthe 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  ofaccident  from  any 
accident  previously  evaluated? 

The  proposed  changes  are  administrative 
in  nature,  do  not  result  inphysical  alterations 
or  changes  to  the  operation  of  the  plant,  and 
cause  nochange  in  the  method  by  which  any 
safety -related  system  performs  its  function. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  ordifferent 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  administrative  change  to  relocate  TS 
Table  3.6-1  to  the  DCPP  plantprocedures  does  ' 
not  alter  the  basic  regulatory  requirements 
and  does  notaffect  any  safety  analyses. 
Adequate  control  of  the  content  of  the  table 
isassured  by  existing  administrative 
procedures. 

The  proposed  relocation  of  TS  Table  3.6-1 
does  not  alter  the  requirementsfor 
containment  isolation  valve  operability 
currently  in  the  TS.  The  LCO  andSurveillance 
Requirements  would  beretained  in  the 
revised  TS.  TTierefore,  theproposed  changes 
would  not  affect  the  meaning,  application, 
and  function  ofthe  TS  requirements. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  ina  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview,  it  appears  that  the  three 
standards  of  50.92(c]  are 
satisfied.Therefore.  the  fMRC  staff 
proposes  to  determine  that  the 
amendment  requestsinvolve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic 
StateUniversity,  Robert  E.  Kennedy 
Library,  Government  Documents  and 
MapsDepartment,  San  Luis  Obispo, 
California  93407 

Attorney  for  licensee:  Richard  F. 
Locke.  Esq..  Pacific  Gas  andElectric       i 
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Company,  P.O.  Box  7442,  San  Francisco, 
California  94120 

NRC  Project  Director  James  E. 
Gagliardo,  Acting 

Pacific  Gas  and  Electric  Company, 
Docket  Nos  30-275  and  50-323, 
DiabloCap  .  on  Suclear  Power  Plant, 
Unit  Nos  1  and  2,  San  Luis  Obispo 
County. Caiifomia 

Date  cf  amendment  requests: 
February  4. 1992  (LAR  92-02) 

Description  of  amendment  requests: 
The  proposed  amendments  wouldrevise 
the  combined  Tecfinical  Specifications 
(TS)  for  the  Diablo  CanyonNuclear 
Power  Plant  Unit  Nos.  1  and  2  to  remove 
cycle-specific  informationthat  is  no 
longer  necessary  and  correct  table 
notations.  The  specific  TSchanges 
proposed  are  as  follows:  (1)  As  Diablo 
Canycn  Pow.er  Plant,  Unit  2.begins  cycle 
5  operation,  several  cycle  specific  TS  for 
Units  1  and  2.  willbecome  outdated. 
Proposed  administrative  changes  would 
be  made  to  TS  3.1.1.1,3.1.1. 2.  4.1.2.1  (and 
3/4.1.2  Bases),  4.1.2.2,  3.1.2.5,  3.1.2.6, 
3.1.3.4,3.4.2.2,  3.5.1,  4.5.2,  3/4.5.4  (and  3/ 
4.5.4  Bases),  3.7.1.8,  3.9.1,  and  3.10.1to 
remove  cycle  specific  information  that  is 
no  longer  necessary.Adminiscrative 
changes  would  also  be  made  to  TS 
Tables  2.2-1.  3.2-1,  3.3-1,3.3-2.  3.3-4,  3.3-5, 
and  4.3-1,  that  would  remove  cycle- 
specific  information;and.  (2) 
administrative  changes  would  be  made 
to  Table  3.3-5  to  correct  tablenotations. 
Table  3.3-5,  "Engineered  Safety  Features 
Response  Times,"provides  required 
response  times  for  various  initiating 
signals.  Pacific  Gasand  Electric  (PG&E) 
intended  to  change  the  Table  notations 
as  part  of  LicenseAmendments  [LA]  51 
and  50.  However,  due  to  an 
administrative  error.  PG&Eomitted  the 
respective  changes.  The  response  time 
for  item  9.a  of  Table  3.3-5currently  does 
not  reference  the  table  notation  which 
includes  time  delays  forassociated 
diesel  generator  to  start  and  load. 
Current  Diablo  Canyon  PowerPlant 
response  time  testing  for  the  motor 
driven  auxiliary  feedwater 
pumpconservatively  includes  these 
delays.  Therefore,  PG&E  proposes 
toadministratively  add  a  table  notation 
lO  include  time  delays  for  theassociated 
diesel  generator  to  start  and  load. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the  licensee 
has  providedits  analysis  of  the  issue  of 
no  significant  hazards  consideration, 
which  ispresented  below: 

a.  Does  the  change  involve  a  significant 
increase  in  the  probability  orconsequences  ol 
an  accident  previously  evaluated? 

The  TS  revisions  proposed  in  this  LAR 
[License  Amendment  Request]  do  notchange 


the  operating  methodology  of  DCPP  [Diablo 
Canyon  Power  Plant).  Theproposed 
administrative  changes  delete  cycle-specific 
TS  and  correct  Tablenotations. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  inthe 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  ofaccident  from  any 
accident  previously  evaluated? 

The  proposed  revisions  to  the  DCPP  TS  are 
administrative  in  nature. Further,  the 
proposed  changes  would  not  result  in  any 
physical  alteration  toany  plant  system,  and 
there  would  not  be  a  change  in  the  method  by 
which  anysafety-related  system  performs  its 
function. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  ordifferent 
kind  of  accident  from  any  accident  previously 
evaluated. 

c.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  administrative  changes 
clarify  the  DCPP  TS  by  deletingcycle-specific 
TS  and  correcting  Table  notations.  In 
addition,  the  proposedchanges  have  no  effect 
on  the  current  operating  methodologies  or 
actions  whichgovem  plant  performance. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  ina  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview,  it  appears  that  the  three 
standards  of  50.92(c)  are 
satisfied.Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requestsinvolve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Caiifomia  Polytechnic 
StateUniversity,  Robert  E.  Kennedy 
Library,  Government  Documents  and 
MapsDepartment.  San  Luis  Obispo, 
Caiifomia  93407 

Attorney  for  licensee:  Richard  F. 
Locke,  Esq..  Pacific  Gas  andElectric 
Company,  P.O.  Box  7442.  San  Francisco, 
Caiifomia  94120 

NRC  Project  Director:  James  E. 
Gagliardo.  Acting 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian 
FointNuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request:  February 
6.1992 

Description  of  amendment  request: 
The  licensee  requests  anamendment  to 
the  technical  specifications  to  change 
the  frequency  of  controlrod  drop  time 
testing  (specified  in  Table  4.1-3)  and 
calibration  of  the  analogrod  position 
indication  system  (specified  in  Table 
4.1-1)  to  accommodateoperation  with  a 
24-month  operating  cycle.  The  licensee 
intends  to  begin  a  24-month  operating 
cycle  starting  with  cycle  nine  (scheduled 
to  start  in  Iunel992).  The  proposed 


changes  are  m  accordance  with  the 
guidance  provided  inCeneric  Letter  91- 
04,  "Changes  in  Technical  Specification 
Surveillancelntervals  to  Accommodate  a 
24-Month  Fuel  Cycle." 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a).  the  licensee 
has  providedits  analysis  of  the  issue  of 
no  significant  hazards  consideration, 
which  ispresented  below: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  inthe 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response: 

The  proposed  changes  do  not  involve  a 
significant  increase  in  theprobability  or 
consequences  of  a  previously-analyzed 
accident.  The  changespropose  extending  the 
surveillance  intervals  for  rod  drop  time 
testing  and  rodposition  indication  calibration. 
The  changes  do  not  involve  any 
physicalchanges  to  the  plant,  rior  do  they 
alter  the  way  any  equipment  functions.  On- 
line surveillance  and  testing  assure 
equipment  operability,  and  also  assurethat 
any  control  rod  misalignment  will  be 
detected.  A  review  of  significantoccurrence 
reports  from  1985  through  mid  1991  indicates 
that  equipmentproblems  are  being  identified 
and  corrected  without  relying  on  the  once 
perrefueling  outage  tests  to  identify 
performance  problems.  [For  the  controlrods, 
on-line  surveillance  and  testing  includes 
movement  of  all  control  rodson  a  monthly 
basis,  enabling  the  detection  of  any 
mechanically  bound  controlrod.  For  the 
analog  rod  position  indication  system,  on-line 
surveillance  andtesfing  includes  a  channel 
check  performed  each  shift  and  a  functional 
testperformed  on  a  monthly  basis,  thus 
ensuring  system  operability  and  enablingthe 
detection  of  misaligned  control  rods] 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  newor  different 
kind  of  accident  from  any  accident  previously 
evaluated? 

Response: 

The  proposed  license  amendment  does  not 
create  the  possibility  of  a  newor  different 
kind  of  accident.  The  changes  propose 
extending  the  surveillanceintervals  for  rod 
drop  time  testing  and  rod  position  indication 
calibration.The  changes  do  not  involve  any 
physical  changes  to  the  plant,  nor  do 
theyalter  the  way  any  equipment  functions. 
On-line  surveillance  and  testing 
assureequipment  operability,  and  also  assure 
that  any  control  rod  misalignment  willbe 
detected. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  amargin  of  safety? 

Response: 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  amargin  of  safety. 
The  changes  propo-.e  extending  the 
surveillance  intervals  forrod  drop  time  testing 
and  rod  position  indication  calibration.  The 
changes  donot  involve  any  physical  changes 
to  the  plant,  nor  do  they  alter  the  way 
anyequipment  functions.  Online  surveillance 
and  testing  assure  equipmentoperability,  and 
also  assure  that  any  cor.frol  rod  misalignment 


will  bedetected.  A  review  of  significant 
occurrence  reports  from  1985  through  midl991 
indicates  that  equipment  problems  are  being 
identified  and  correcfedwithouf  relying  on 
the  once  per  refueling  outage  tests  to  identify 
performanceproblems.  [For  the  control  rods, 
on-line  surveillance  and  testing 
includesmovement  of  all  control  rods  on  a 
monthly  basis,  enabling  the  detection  ofany 
mechanically  bound  control  rod.  For  the 
analog  rod  position  indicationsystem,  on-line 
surveillance  and  testing  includes  a  channel 
check  performedeach  shift  and  a  functional 
test  performed  on  a  monthly  basis,  thus 
ensuringsystem  operability  and  enabling  the 
detection  of  misaligned  control  rods] 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview,  it  appears  that  the  three 
standards  of  50.92(c)  are 
satisfied.Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requestinvolves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library.lOO 
Marline  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  10  Columbus  Circle.New  York, 
New  York  10019. 

NRC  Project  Director:  Robert  A. 
Capra 

Saxton  Nuclear  Experimental 

Corporation,  Dockpt  .\o  50-116, 
Saxton.Nuclear  Facility,  Bedford  County, 
Pennsylvania 

Date  of  amendment  request: 
September  22,  1987.  as  supplemented 
onFebruary  25,  1983,  April  27, 1988,  April 
26, 1990,  September  6, 1990,  JanuarySl, 
1991,  July  16, 1991,  March  3,  1992,  and 
March  6, 1992. 

Description  of  amendment  request: 
This  proposed  amendment  wouldrevise 
the  description  of  the  facility  site  by 
removing  the  Control  andAuxiliary 
Building,  the  Radioactive  Waste 
Disposal  Facility,  the  RefuelingWater 
Storage  Tank,  the  earthen  Filled  Drum 
Storage  Area,  and  the  Pipe  Tunnel(the 
outbuildings)  from  the  license.  The 
proposed  amendment  would  make 
minoreditcrial  changes  to  the  technical 
specifications  to  update  the 
reportingrequirements  the  licensee  must 
follow  in  making  certain  reports  to  the 
NRC. The  technical  specifications  would 
also  be  amended  to  reflect  a  change  in 
themethod  used  for  water  analysis  for 
radionuclides  employed  by  the  licensee. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination: 
The  Commission  has  provided 
standards  for  determmmgwhether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR50.g2(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involvesno  significant  hazards 
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consideration  if  operation  of  the  facility 
inaccordance  with  the  amendment 
would  not;  (1)  involve  a  significant 
increase  inthe  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
anyaccident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in 
amargin  of  safety. 

The  Saxton  Nuclear  Experimental 
Corporation  (SNEC)  has  submitted  a 
nosignificant  hazards  consideration 
analysis  in  accordance  with  the 
requirementsof  10  CFR  50.91  and  50.92. 
SNEC's  submittal  and  analysis  is 
summarized  asfollows;  the  proposed 
amendment  to  remove  the  outbuildings 
from  the  licensedoes  not  involve  a 
significant  hazards  consideration 
because  the  areasinvolved  have  been 
decontaminated  to  established  limits 
acceptable  fortermination  of  a  facility 
license.  The  amount  of  radionuclides  on 
site  is  farless  than  those  used  for 
accident  analysis  of  the  reactor. 
Therefore,  theremoval  of 
decontaminated  buildings  from  the 
Ucense  does  not  increase  theprobability 
or  consequences  of  an  accident 
previously  evaluated;  or  create 
thepossibility  of  a  new  or  different  kind 
of  accident  from  any  accidentpreviously 
evaluated;  or  involve  a  significant 
reduction  in  a  margin  ofsafety.  The  staff 
has  determined  that  other  proposed 
changes  are  admini-strative  in  nature  or 
are  an  improvement  in  counting 
methodology  forradionuclides  and 
therefore,  do  not  increase  accident 
probability  orconsequences,  do  not 
involve  any  new  or  different  type  of 
accidents  and  do  notreduce  any  margin 
of  safety. 

The  staff  has  reviewed  the  licensee's 
submittal  and  it's  no  significanthazards 
consideration  and  based  on  it's  review 
proposes  to  determine  that  theproposed 
changes  do  not  involve  a  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Saxton  Community  Library,911 
Church  Street,  Saxton.  Pennsylvania 
16678 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr.  Esquire,  Shaw,Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  N.W., 
Washington,  D.C.  20037 

NRC  Project  Director:  Seymour  H. 
Weiss 

Tennessee  \allpy  Authuntv,  Docket 
Nos.  50-259.  50-260.  and  50-2%,Brown8 
Ferry  Nuclear  Plan!.  i:nits  1,  2,  nnd  3 
Limestone  County.  Alabama 

Date  of  amendment  request:  January 
10, 1992  (TS  304) 

Description  of  amendment  request: 
The  proposed  amendment  wouldreplace 


the  present  Browns  Ferry  (BFN) 
Technical  Specifications  (TS)  for  Units2 
and  3  with  revised  operability  and 
sur\'eillance  requirements  (Section3.9.D/ 
4.9D)  for  emergency  diesel  generators 
(EDO)  that  syupply  power  to 
plantshared  systems.  Similar 
requirements  will  be  added  to  the  Unit  1 
TechnicalSpecifications.  Proposed 
Limiting  Condition  for  Operation  3.9.D 
will  require  applicable  EDG  power 
sources  to  be  operable  whenever 
particular  trains  of  theStandby  Gas 
Treatment  (SBGT)  System  and/or  the 
Control  Room  EmergencyVentilation 
System  (CREVS)  are  required  operable 
by  any  Browns  Ferry  unit'sTechnical 
Specifications.  Proposed  changes  to 
Surveillance  Requirement  4.9.Dretain 
the  present  intent  of  the  Unit  2  and  3 
requirements,  and  clarifiestesting 
provisions  to  make  them  applicable  to 
all  three  units. 

Surveillance  Requirement  4.9.C  will  be 
added  to  Unit  1  to  clarifyrequirements 
for  cold  shutdown  operations.  Similar 
requirements  are  already  inplace  for 
Units  2  and  3. 

The  Bases  for  3.9  and  4.9  are  revised 
to  describe  the  changes  proposed  tothe 
corresponding  technical  specifications. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the  licensee 
has  providedits  analysis  of  the  issue  of 
no  significant  hazards  consideration, 
which  ispresented  below: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  safety  design  basis  of  the  offsite  power 
supplies  is  to  provideadequate  power  to  start 
the  BFN  [Browns  Ferry  Nuclear  Plant]  Units, 
carrycommon  plant  auxiliary  loads  and, 
when  necessary,  to  carry  the  emergency 
loadsof  equipment  in  engineered  safeguards 
systems  for  a  unit  in  a  design  basisaccident 
while  also  supplying  auxiliary  power 
requirements.  The  safetyobjective  of  the 
onsite  power  supplies  is  to  provide  a  self- 
contained  andhighly  reliable  source  of  power 
to  the  required  loads  for  the  safe 
shutdownand  cooldown  of  all  three  units  in 
the  event  of  a  loss  of  offsite  power  andloss  of 
coolant  accident  in  any  one  unit. 

The  safety  functions  of  the  onsite  and 
offsite  power  supplies  aremaintained  by  this 
change  to  the  Technical  Specifications.  There 
are  nophysical  changes  to  the  plant  as  a 
result  of  this  amendment.  The 
presentprovisions  that  address  Unit  3  EDCs 
[Emergency  Diesel  Generators) 
requiredoperable  for  Unit  2  operation  are 
being  revised  :o  address  Units  1.  2,  and 
3diesel  power  supply  requirements  for  the 
plant  shared  systems  of  SBGT  [StandbyGas 
Treatment]  and  CREVS  [Control  Room 
Emergency  Ventilation  System].  This 
TS[Technical  Specification]  change 
recognizes  the  interdependency  of 
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powersupplies,  from  a  unit  that  is  in  Cold 
Siiutdown.  Refuel,  or  defueled  to  a  unitthat  is 
operating,  for  shared  plant  systems. 

The  SBGT  system  provides  a  means  for 
minimizing  the  release  ofradioacfive  material 
from  the  containment  to  the  environs  by 
filtering  andexhausting  the  air  from  the  three 
Reactor  Building  areas  and  the 
commonrefueling  area  and  maintaining  the 
areas  at  a  negative  pressure  , 

duringcontainment  isolation  conditions.  The 
ability  to  fulfill  the  safety  functionsof  the 
SBGT  system  is  not  changed  by  this  proposed 
TS  amendment.  The  proposedchange  will 
require  that  when  one  or  more  units  require 
operability  of  theSBGT  system,  that 
corresponding  diesel  generator  emergency 
power  supplies  forSBGT  Trains  A.  B.  and  C 
be  operable.  As  in  present  Unit  2  and  3  TSs, 
theallowed  out-of-service  time  of  30  days  is 
retained  for  an  inoperable  powersupply 
provided  the  redundant  train(s)  of  equipment 
and  their  normal  andemergency  power 
supplies  are  operable.  If  these  conditions  are 
not  met.  theaffected  equipment  is  declared 
inoperable. 

Each  of  the  three  50  percent  capacity  trains 
of  -.he  SBGT  system  issupplied  with 
emergency  power  from  separate  emergency 
power  supplies  to  ensurethat  two  trains  are 
always  available  in  case  of  loss  of  offsite 
power  and  theloss  of  any  one  train  or  EDO. 
Control  logic  for  the  SBGT  automatically 
andconcurrently  starts  all  three  trains  upon 
receipt  of  an  accident  signal  (lowreactor 
water  level,  high  drywell  pressure  or  high 
activity  in  a  ventilationexhaust  duct).  Should 
one  train  fail,  the  t-MO  remaining  trains  will 
continueto  provide  the  required  flow. 
CREVS  consists  of  two  100  percent 
capacity  trains  with  each  being  capableof 
pressurizing  the  control  room  under  isolated 
conditions.  The  ability  tomeet  the  safety 
functions  of  the  CREVS  is  assured  by  this 
amendment  to  thelSs.  The  intent  of  present 
Unit  2  and  3  TSs  is  retained  such  that  when 
CREVSis  required  operable  by  one  or  more 
BFN  Units'  TSs,  the  associated 
dieseigenerator  emergency  power  supplies 
are  ulso  required  to  be  operable. 

The  proposed  changes  do  not  affect 
accident  precursors  and,  as  such,  thischange 
does  not  involve  a  significant  increase  in  the 
probability  of  anaccident  previously 
evaluated.  The  proposed  changes  follow  the 
intent  ofpresent  provisions  in  Units  2  and  3 
TSs  a.nd  apply  the  intent  of  theseprovisions 
for  plant  shared  systems  to  Units  1,  2,  and  3. 
The  proposed  changesassure  that  at  least  the 
present  level  of  operability  for  the  SBGT 
system  andCREVS  is  maintained;  therefore, 
the  changes  do  not  involve  a 
significantincrease  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  to  the  technical 
epecifica'ions  does  not  createthe  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accidentpreviously  evaluated. 

The  proposed  changes  to  the  TSs  do  not 
involve  any  physical  changes  tothe  facility. 
The  effect  of  the  proposed  changes  is  to 
require  operability  oflhe  diesel  generator 
emergency  power  supplies  'or  the  plant 
shared  systems  ofSBGT  and/or  CREVS  when 
these  systems  are  required  operable  by  any 
unit.rega.'dless  of  whether  another  unit  is 


operating,  shutdown,  in  refuel  or  isdefueled. 
Since  at  least  the  present  level  of  operability 
is  maintained  forthese  systems  and  no  new 
modes  of  operation  are  introduced,  the 
proposedchange  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accidentfrom  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  amargin  of  safety. 

The  present  TSs  for  Units  2  and  3  address 
the  operability  of  the  Unit  3emergency  diesel 
generators  required  for  Unit  2  operation.  The 
proposedchanges  use  the  intent  of  present 
requirements  lo  place  similar 
operabilityrequirements  on  Unit  1/2 
emergency  diesel  generators  required  for  Unit 
Soperation,  and  also  on  Unit  3  emergency 
diesel  generators  required  for  Unit 
1  operation.  Since  at  least  the  present  level  of 
operability  for  these  systemsis  being 
maintained,  the  proposed  changes  do  not 
involve  a  significantreduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requestinvolves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library, 
SouthStreet,  Athens,  Alabama  35611 

Attorney  for  licensee:  General 
Coimsel,  Tennessee  ValleyAuthority, 
400  West  Summit  Hill  Drive.  Ell  B33. 
Knoxville.  Tennessee  37902 

NRC  Project  Director:  Frederick  J, 
Hebdon 

Tennessee  VaUey  Authority,  Docket 
Nos.  50-259.  50-260,  and  50-296,Browns 
Ferry  Nuclear  Plant,  Units  1, 2,  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  request-  January 
14, 1992  (TS  300) 

Description  of  proposed  amendment: 
The  proposed  amendment  wouldadd 
provisions  for  core  thermal-hydraulic 
stability  in  Technical 
Specif)cation3.5.M/4.5.M,  3.6.F/4.8.F, 
Technical  Specification  Bases  3.5.M  and 
3.6.F/4.6.Ffor  Browms  Ferry  Units  1  and 
3.  These  changes  implement  the 
requirements  ofNKC  Bulletin  88-07. 
Supplement  1  by  defming  allowable 
operating  regions  forcore  flow  and 
power.  For  Browns  Ferry  Units  1,  2,  and 
3  the  proposed  changesupdale  Technical 
Specification  Bases  4.2  to  clarify  testing 
provisions  forHigh  Pressure  Coolant 
Injection  (HPCI)  and  Reactor  Core 
Isolation  Cooling(RCIC). 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the  license 
has  providedits  analysis  of  the  issue  of 
no  significant  hazards  consideration, 
which  ispresented  below: 


1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  >n 
accident  previously  evaluated. 

Implementation  of  the  proposed  TS 
[Technical  Specification]  changedet  rr'as'-s 
the  probability  of  cere  thermal-hydraulic 
oscillations  by  precludingcperation  in  regions 
where  instabilities  may  occur.  In  addition,  the 
proposedchange  will  provuje  additional 
assurance  that  core  osciiiaticns  that  do 
occurwill  be  suppressed  prior  to  exceeding 
fuel  integnty  limits.  The  prcposedrhan.ee 
does  not  have  an  adverse  safety  effect  on  any 
affected  safety  systemnor  are  the 
assumptions  of  the  safety  analyses  affected 
by  restrictingoperation  to  outside  of  Regions  I 
and  II.  (Region  1  is  equivalent  to  Region  Aas 
described  in  NRC  Bulietin  No  88-07. 
Supplement  1.  Decec^ber  30.  1938.Re£ior.  il  is 
equivalent  lo  Lhe  combined  Regions  B  and  C 
as  described  in  NRCBulletin  No.  8a-07, 
Supplement  1  ]  Therefore,  the  proposed 
change  reduces  theprobability  and 
consequences  of  potential  core  oscillations 
and  does  notmcrease  the  probability  or 
consequences  of  anv  other  previously 
analyzedevent. 

[The  proposed  change  to  t_\e  Brow^ns  Ferry 
Technical  Specification  Basesdoes  not  affect 
plant  operations  or  equipment.  Therefore,  the 
Bases  changedoes  not  increase  the 
probability  or  consequences  of  an  accident 
previou8lyevdlud'.?d  ) 

2.  The  proposed  change  to  the  technical 
specifications  does  not  createthe  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accidentpreviously  evaluated. 

Restricting  operation  to  outside  of  Regions 
I  and  II  does  not  create  anjTiew  failure 
mechanisms.  Plant  procedures  will  preclude 
normal  operation  mthose  regions.  Emer^enry 
entry  into  a  restricted  region  is  penr.i'ted 
toprotect  plant  safe'y  equiprr.rnt  pre. :dcd 
that  the  prescnbed  actions  (i.e. scram  or  exit) 
for  the  region  entered  are  performed. 
Operator  actions  to  exitRegion  11  will  be 
performed  in  compliance  with  plant 
procedures,  fuelpreconditionir.g  restrictions, 
and  technical  specifications.  Therefore, 
thechanges  do  net  create  the  possibility  of  a 
new  or  different  kind  of  accidentfrom  any 
previously  evaluated. 

[The  proposed  change  to  the  BrowTis  Ferry 
Technical  Specification  Basesdoes  not  affect 
plant  operations  or  equipment.  Therefore,  the 
Bases  changedoes  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  j 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  amargin  of  safety. 

The  proposed  changes  are  conservative  in 
nature  and  provide  increasedassurance  that 
the  fuel  safety  li.mit  MCPR  [Minimum  Critical 
Power  Ratio)  willnot  be  violated  due  to  core 
oscillations.  These  changes  are  consistent 
withNSC  and  GE  (General  Electric] 
guidelines.  [NRC  guidelines  are  described  by 
NRCBulletin  No.  88-07.  Supple~ent  1, 
December  30, 1986  J  The  unplementation 
ofthis  technical  specification  w.U  actually 
increase  this  margin  of  safety  at  Bl-N  [Bro-Ans 
Ferry  Nuclear  Plant]  by  not  allowing  the 
plant  to  operate  inRegiona  1  or  II.  If  one  of 
these  Regions  is 
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entered,  specific  operaloractions  are 
required  which  will  place  the  plant  in  a  more 
conservative  andsafe  condition  than  current 
BFN  Units  1  and  3  Technical  Specifications 
require. 

[The  proposed  change  to  the  Browns  Ferry 
Technical  specification  Basesdoes  not  affect 
plant  operations  or  equipment.  Therefore,  the 
Bases  changedoes  not  reduce  any  safety 
margin.) 

The  N'RC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview.  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied. Therefore,  the  N'RC  staff 
proposes  to  determine  that  the 
amendment  requestinvolves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library, 
SouthStreet,  Athens,  Alabama  35611 

Attorney  for  licensee:  General 
Counsel,  Tennessee  ValleyAuthority, 
400  West  Summit  Hill  Drive,  Ell  B33. 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  }. 
Hebdon 

Union  Electric  Company.  Docket  No  50- 
483.  Callaway  Plant.  Unit  1, Callaway 
County,  Missouri 

Dale  of  amendment  request: 
December  4, 1991  and  March  11, 1992 

Description  of  amendment  request: 
The  proposed  amendment 
revisesTechnical  Specifications  3/4.4,4 
and  3.4.9.3  to  address  NRC 
staffrecommendations  provided  in 
Generic  Letter  90-06,  Resolution  of 
"Power-Operated  Relief  Valve  and 
Block  Valve  Reliability."  and 
"Additional  Low-Temperature 
Overpressure  Protection  for  Light-Water 
Reactors." 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the  licensee 
has  providedits  analysis  of  the  issue  of 
no  significant  hazards  consideration 
which  ispresented  below: 

The  proposed  changes  to  Technical 
Specification  3/4.4.4  and  its  Bases  donot 
involve  a  significant  hazards  consideration 
because  operation  of  CallawayPianf  with 
these  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  ofan  accident 
previously  evaluated.  No  credit  is  taken  for 
operation  of  thePORVs  in  the  FSAR  Chapter 
15  accident  analyses  if  their  operation 
mitigatesthe  result  of  the  accident.  Turbine 
trips  are  evaluated  in  FSAR  Section 
■15.2.3with  and  without  the  pressurizer 
PORVs.  The  loss  of  offsite  AC  power  and 
lossof  normal  feedwater  analyses  (FSAR 
Sections  15.2.6  and  15.2.7)  assume  thePORVs 
are  operable  only  because  their  operation 
maximizes  the  transientpressurizer  water 
volume  caused  by  condensation  of  steam  that 
would  have  beenrelieved  through  the  safety 
valves.  The  proposed  changes  to 
TechnicalSpecification  3/4.4.4  Action  a. 


requires  that  w.th  the  block  valve(s) 
closed. power  be  maintained  to  the  valve(8) 
so  they  can  be  readily  opened  from 
thecontrol  room.  This  change  would  decrease 
the  amount  of  time  needed  to  initiatefeed  and 
bleed  capabilities  in  the  event  an  alternative 
measure  to  removedecay  heat  from  the 
reactor  core  is  necessary.  The  proposed 
change  to  TS3/4,4  4  Action  d.  is  a 
clarification  for  potential  situation  where 
anautomatic  signal  to  the  PORVs  is 
inoperable  but  the  PORV  is 
mechanicallyfunctional.  Since  the  PORV  is 
still  mechanically  functional,  it  would 
enhancesafe  operation  to  not  close  and 
remove  power  from  the  block  valve,  and 
allowhe  PORV  to  remain  in  a  condition 
where  if  could  easily  be  manually  opened 
fromthe  control  room  if  required.  This 
clarification  is  consistent  with  theoperability 
requirements  for  the  PORVs  in  Modes  1,  2 
and  3.  Therefore,  theproposed  changes  to 
Technical  Specification  3/4.4.4,  and  its 
associated  Basesare  intended  to  increase  the 
reliability  and  availability  of  the  PORVs,  and 
donot  involve  a  significant  increase  in  the 
probability  or  consequences  of  anaccident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  anypreviously 
evaluated.  There  is  no  new  type  of  accident 
or  malfunction  beingcreated  and  the  method 
and  manner  of  plant  operation  remains 
unchanged.  Nochange  in  testing  methodology 
is  being  proposed,  and  the  equipment  is 
notbeing  operated  in  a  new  or  different 
manner.  Changes  incorporate  the 
staffpositions  delineated  in  GL  90-06. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  There  are  noplant  design 
changes  involved  and  no  changes  are  being 
made  to  the  safetylimits  or  safety  system 
settings  that  would  adversely  impact  plant 
safety.  Theproposed  changes  to  Technical 
Specification  3/4.4.4  increase  the 
availabilityand  reliability  of  the  power- 
operated  relief  valves  (PORVs)  and  block 
valvesto  perform  their  intended  function.  The 
changes  do  not  reduce  any 
technicalspecification  margin  of  safety. 

The  proposed  changes  to  Technical 
Specification  3.4.9.3  do  not  involve 
asignificant  hazards  consideration  because 
operation  of  Callaway  Plant  withthese 
changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  ofan  accident 
previously  evaluated.  There  is  no  change 
being  proposed  in  thecontrol  designed  to  limit 
the  occurrence  of  an  overpressure  transient. 
Theproposed  changes  to  Technical 
Specification  3.4.9.3  only  serve  to  limit 
Iheamount  of  time  the  plant  is  vulnerable  to  a 
potentially  damaging  overpressuretransient 
with  limited  overpressure  protection 
available.  Tlierefore,  theproposed  changes  to 
Technical  Specification  3.4.0.3  increases 
flexibility  andavailability  of  the  low- 
temperature  overpressure  protection  system 
with  aresultant  increase  in  the  level  of  plant 
safety  and  do  not  involve  asignificant 
increase  in  the  probability  or  consequences 
ofan  accidentpreviously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  anypreviously 
evaluated.  There  is  no  new  type  of  accident 


or  malfunction  beingcreated  and  the  method 
and  manner  of  plant  operation  remains 
unchanged.  Thereare  no  changes  being 
proposed  to  the  level  of  surveillance  required 
todemonstrate  compliance  with  the  LCO.  The 
installed  overpressure  mitigationdevices  will 
continue  to  be  operated  and  tested  in  a 
manner  consistent  withtheir  design  and 
installation.  The  proposed  changes  are 
intended  to  enhancethe  level  of  overpressure 
protection  during  periods  of  vulnerability. 
Changesincorporate  the  staffpositions 
delineated  in  GL  90-06. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  There  are  noplant  design 
changes  involved  and  no  changes  are  being 
made  to  the  safetylimits  or  safety  system 
settings  that  would  adversely  impact  plant 
safety.  Theproposed  changes  to  Technical 
Specification  3.4.9.3  increases  the 
flexibilityand  availability  of  the  overpressure 
protection  system  to  mitigate  a  low- 
temperature  overpressurization  event.  The 
changes  do  not  reduce  any 
technicalspecifications  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview,  it  appears  that  the  three 
standards  of  50.92(c)  are 
satisfied.Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requestinvolves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County 
PublicLibrary,  710  Court  Street,  Fulton. 
Missouri  65251. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esq..  Shaw.  Pittman.Potts  & 
Trowbridge,  2300  N  Street.  N.W., 
Washington,  DC  20037. 

NRC  Project  Director:  John  N.  Hannon 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
ProjectNo.  2,  Benton  County, 
Washington 

Date  of  amendment  request:  February 
21. 1992 

Description  of  amendment  request: 
The  proposed  amendment  revisesthe 
operability  requirements  for  the  safety/ 
relief  valves  and  accident  monitoring 
instrumentation  to  reflect  the  additional 
safety  grade  positionindication 
instrumentation  installed  by  the 
licensee. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the  licensee 
has  providedits  analysis  of  the  issue  of 
no  significant  hazards  consideration, 
which  ispresented  below: 

The  Supply  System  has  evaluated  this 
amendment  request  per  10  CFR  50.92and 
determined  it  does  not  represent  a  significant 
hazard  because  it  does  not: 

1]  Involve  a  significant  increase  in  the 
probability  or  consequences  ofan  accident 
previously  evaluated  because  no  credit  is 
taken  for  SRV  positionindication  functioning 
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in  llie  initidUon  or  mitigation  of  any 
analyzedaccident.  Although  no  credit  is  taken 
for  operator  action  as  a  result  of  SRVposition 
indication  alarm  and  annunciation,  the 
addition  of  a  second  qualifiedinslrument 
increases  the  probability  that  the  Operator 
will  be  alerted  to  anopen  SRV  well  before  the 
point  that  the  accident  analysis  presently 
rccognizes(high  suppression  pool 
temperature).  Hence,  the  addition  of  the  stem 
positionindicator  represents  a  decrease  in  the 
probability  or  consequences  of  anaccident 
previously  evaluated.  The  change  in 
REQL'IRED  NUMBER  OF  CHANNELS 
from'  2"  to  "1"  for  movement  into 
Operational  Conditions  is  offset  by 
enhancedoverall  plant  safety  in  the 
avoidance  of  forced  shutdowns  and  the 
exposure  topotential  transient  events  in  the 
shutdo'AT  and  startup  maneuvers.  Further, 
theproposed  change  preserves  at  least  the 
same  level  of  SRV  position 
indicationreliability  as  presently  provided. 
Therefore,  this  change  does  not  involve 
asignificant  increase  in  the  probabihty  or 
consequences  of  an  accidentpre\'iously 
evaluated. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  anyaccident 
previously  evaluated  because  SRV  operation, 
including  the  ADSfunction,  remains 
unaffected.  No  new  modes  of  operation  of 
any  equipmentresult  due  to  this  change.  The 
addition  of  the  SRV  stem  position  indication 
isa  non-intrusive  design  that  does  not  affect 
the  operation  of  the  SRV.Therefore,  this 
change  does  not  create  the  possibility  of  a 
new  or  differentkind  of  accident  from  any 
accident  previously  evaluated. 

3)  Involve  a  significant  reduction  in  a 
margin  of  safety  because,  asdiscussed  above, 
the  changes  preserve  at  least  the  same  level 
of  SRV  positionindication  reliability  as 
presently  required  by  the  Technical 
Specifications.Further.  the  addition  of  a 
second  qualified  instrument  and  the 
flexibilitj'provided  by  this  change  avoids 
possible  forced  shutdown  situations  (on 
failureof  one  instrument).  Startup  and 
shutdo^vn  maneuvers  expose  the  plant  to 
moretransient  conditions  than  steady  state 
operation  does.  Hence,  avoidance  of 
anurmecessary  shutdown  enhances  the 
marflin  of  safety.  The  change  in 
REQUIREDNUMBER  OF  CHANNELS  from 
"2"  to  "1"  for  movement  into 
OperationalConditions  is  offset  by  the  above 
enhancement  to  overall  plant 

safety .Tnerefcre,  this  change  does  not 
involve  a  significant  reduction  in  the 
marginof  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview.  it  appears  that  the  three 
standards  of  50.92(c)  are 
satisfied.Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
a.nendment  requestinvolves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library, 
955Northgate  Street,  Richland. 
Washington  99352 

Attorney  for  licensee:  Nicholas  S. 


Reynolds,  Esq.,  Winston  SStrawn,  1400 
L  Street,  N.W..  Washington,  D.C.  20005- 
3502 

NRC  Project  Director  James  E. 
Cagliardo.  Acting  Director 

Yankee  Atomic  Electric  Company. 
Docket  No.  50-029.  Yankee  Nuclear 
PowerStation,  Franklin  County, 
Massachusetts 

Date  of  amendment  request-  March  27, 
1992 

Description  of  amendment  request: 
The  proposed  amendment  wouldmodify 
the  operating  license  to  remove 
authorization  for  reactor 
poweroperalion  and  replace  it  with  a 
possession-only  license. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.92(a),  the  licensee 
has  providedits  analysis  of  the  issue  of 
no  significant  hazards  consideration, 
which  ispresented  below: 

These  proposed  modifications  to  the  YNTS 
Operating  License  prohibit  the  power 
operation  of  the  reactor  while  still  retaining 
theauthorization  to  use  systems,  structures, 
and  components  necessary  to 
ensurecontinued  public  health  and  safety. 
Maintenance  of  the  facility  in  apermanently 
shutdown  condition  with  the  special  nuclear 
material  used  asreactor  fuel  restricted  from 
the  Vapor  Container  is  addressed  by  current 
NRC-approved  analyses  contained  in  YNPS's 
Final  Safety  Analysis  Report.  As  such,the 
proposed  modifications  to  the  license  of 
YNPS  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  ofan  accident 
previously  evaluated.  These  modifications  do 
not  affect  thepresent  plant's  systems, 
structures,  or  components  currently 
associated  withthe  integrity  of  the  spent  fuel 
and  spent  fuel  pit. 

2.  Create  the  possibihty  of  a  new  or 
different  kind  of  accident  fromany  accident 
previously  evaluated.  These  modifications 
only  restrict  thelocation  of  spent  fuel  to 
previously  analyzed  locations. 

3.  Involve  a  sigiuficant  reduction  of  safety. 
These  modifications  to  thelicense  do  not 
reduce  any  plant  safety  margins. 

Based  on  the  discussion  above,  it  is 
concluded  that  (1)  there  isreasonable 
assurance  that  the  health  and  safety  of  the 
public  will  not  beendangered  by  the 
maintenance  of  YNPS  consistent  with  the 
proposedmodifications,  (2)  that  activities 
authorized  by  the  amended  facility 
licensewill  continue  to  be  conducted  in 
compliance  with  the  Commission's 
regulationsand  (3)  the  issuance  of  this 
amendment  will  not  be  inimical  to  the 
commondefense  and  security  or  the  health 
and  safety  of  the  public.  These 
proposedmodifications  have  been  reviewed 
by  the  Plant  Operation  Review  Committee 
andthe  Nuclear  Safety  Audit  and  Review 
Committee. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on 


thisreview,  it  appears  that  the  three 
standards  of  50  92(r.)  are 
satisfied.Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requestinvolves  no 
significant  hazards  consideration. 

Local  Public  DocumentRoom  location: 
Greenfield  Community  Colkge.  1 
College  Drive,  Greenfield.Massachusetfs 
01301 

Attorney  for  licensee:  Thomas  Dignan. 
Esquire,  Ropes  and  Gray  One 
International  Place,  Boston. 
Massachusetts  02110-2624 

S'RC  Project  Director:  Seymour  H. 
Weiss 

Previously  Published  Notices  Of 
Consideration  of  Issuance  of 
.AmcndmentsTo  Operating  Licenses  and 
Proposed  No  Significant  Hazards 
ConsiderotionDetermination  and 
Opportunity  For  Hearing 

The  following  notices  were  previously 
published  as  separate  individualnotices. 
The  notice  content  was  the  sarr.e  as 
above.  They  were  published 
asindividual  notices  either  because?  time 
did  not  allow  the  Commission  to  waitfor 
this  biweekly  notice  or  because  the 
action  involved  exigent 
circumstances.They  are  repealed  here 
because  the  biweekly  notice  lists  all 
amendments  issuedor  proposed  to  be 
issued  involving  no  significant  hazards 
consideration.  Fordetails,  see  the 
individual  notice  in  the  Federal  Register 
on  the  dayand  page  cited.  This  notice 
does  not  extend  the  notice  period  of  the 
originalnotice, 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
SleamElectric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  amendment  request:  March  5, 
1992,  as  supplemented  March6,  1992 

Brief  description  of  amendment 
request  Vne  amendment  wiil  add 
afootnote  to  Technical  Specifications 
(TS)  3.14  3.2.a  and  3.14.4.2.a  which 
willsuspcnd  the  requirements  of  these 
fire  protection  TS  for  the  duration  of 
thecontainment  Integrated  Leak  Rate 
Test  and  the  Structural  Integrity  Test. 

Date  of  publication  of  individual 
notice  in  Federal  RegisterAlarch  13, 
1992  (57  FR  8938) 

Expiration  date  of  individual  notice: 
Comment  penod  expiredMarch  30. 1992. 

Local  Public  Document  Room 
location:  Harlsville  Memorial 
Library.Home  and  Fifth  Avenues, 
Hartsville,  South  Carolina  29535 


Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
February  26,  1992 

Brief  dose  nptipn  of  amendment 
request:  The  amendment  wouldremove 
redundant  wording  regarding  "Radiation 
Protection  Manager"quaIiFication 
requirement  from  Technical 
Specifications. 

Date  of  individual  notice  in  Federal 
Register  March  5,  1992(5:'  FR  7943) 

Expiration  date  of  individual  noticei 
April  6,  1992 

Local  Public  Document  Room 
location:  Vespasian  Warner 
PublicLibrarj',  120  West  Johnson  Street, 
Clinton,  Illinois  Bl'Z" 

TU  Electric  Company.  Docket  No  50- 
44.1,  Comanche  Peak  Steam 
ElectricStation,  Unit  1,  Somen  pli 
County,  Texas 

Date  of  amendment  request:  February 
28, 1992 

Brief  description  of  amendment 
requpsL  The  proposed  amendmentwould 
remove  the  Boron  Dilution  Mitigation 
System  (BDMS)  from  the 
TechnicalSpecifications. 

Date  of  individual  notice  in  Federal 
Register:  March  13,  1992(57  FR  8941) 

E\pi  ration  date  of  individual  notice: 
April  13.  1992 

Local  Public  Document  Room 
location:  University  of  Texas 
atArlingtor  Library,  Government 
Publications/Maps.  701  South  Cooper.  P. 
O.  Boxl9497.  Arlington,  Texas  76019 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee 
NucJearPower  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
January  27,  1992 

Brief  description  of  amendment 
request:  Tne  amendment  would 
allowuse  of  Combusion  Engineering 
Nuclear  Services  sleeves  and  plugs  for 
tuberepair  in  the  Kewaunee  plant  steam 
generators. 

Date  of  individual  notice  in  Federal 
Register:  February  14,1992  (57  FR  5495) 

Expiration  date  of  individual  notice: 
March  16, 1992 

Local  Public  Document  Room 
location:  Government  Document 
Section,Librar\-  Learning  Center, 
University  of  Wisconsin,  2420  Nicolet 
Drive,  GreenBay.  Wisconsin  54301. 

Notice  of  Issuance  of  Amendment  to 
Facility  Operating  License 

During  the  period  since  publication  of 
the  last  biweekly  notice,  theCommission 
has  issued  the  following  amendments. 
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The  Commission  has  delerminedfor 
each  of  these  amendments  that  the 
application  complies  with  the 
standardsand  requirements  of  the 
Atomic  Energy  .Act  of  1954.  as  amended 
(the  Act),  andthe  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriatefindings  as  required  by 
the  Act  and  the  Commission's  rules  and 
regulations  inlO  CFR  Chapter  I,  which 
are  set  forth  in  the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility 
OperatingLicense  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  andOpportunity  for 
Hearing  in  connection  with  these 
actions  was  published  in  theFederal 
Register  as  indicated.  No  request  for  a 
hearing  or  petitionfor  leave  to  intervene 
was  filed  following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that 
theseamendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
withlO  CFR  51.22.  Therefore,  pursuant  to 
10  CFR  51.22(b).  no  environmental 
impactstatement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  specialcircumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determmation  basedon  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (11  the  applicationsfor 
amendments.  (2)  the  amendments,  and 
(3)  the  Commission's  related 
letfers.Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  theseitems  are 
available  for  public  inspection  at  the 
Commission's  Public  DocumentRoom. 
the  Gelman  Buildmg,  2120  L  Street,  NW., 
Washington.  DC.  and  at  thelocal  public 
document  rooms  for  the  particular 
facilities  involved.  A  copy  oFitems  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  NuclearRegulatory 
Commission.  Washington,  DC  20555. 
Attention:  Director,  Division  ofReactor 
Projects 

Arizona  Publu  Service  (^nmparn    et  a!., 
Docket  Nos,  STN  50-52«  STN  50-329 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station.  Units  1,  2,  and 
S.Mancopa  County,  Arizona 

Date  of  application  for  amendments: 
November  20,  1990 

Brief  description  of  amendments: 
These  amendments  revise  theminimum 
shutdown  cooling  flowrate  for  Mode  5 
(cold  shutdown)  and  Mode  6(refueling). 
Date  of  issuance:  March  31, 1992 
Effective  date:  March  31, 1992 
Amendment  Nos.:  60,  47,  and  33 


Facility  Operating  License  Nos.  NPF- 
41,  NPF-51,  and  NPF-74; 
Theamendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  21. 1990(55  FR  52337) 
In  response,  on  January  21, 1991,  and  on 
January  22, 1991.respectively,  Allan  L. 
Mitchell  and  Linda  E.  Mitchell,  and 
Myron  L.  Scott,Barbara  S.  Bush  and  the 
Coalition  for  Responsible  Energy 
Education  {"CREE")nied  petitions  for 
leave  to  intervene  and  requested  a 
hearing  on  theamendment.  An  Atomic 
Safety  and  Licensing  Board  was 
established,  which  orderedthat 
supplemental  petitions  be  filed  by  April 
12, 1991,  and  scheduled  aprehearing 
conference  for  May  29, 1991.  However, 
on  April  11. 1991, petitioners  Allan  and 
Linda  Mitchell  filed  a  Notice  of 
Voluntary  Withdrawal  oftheir  petition, 
and  petitioners  Scott/Bush/CREE  failed 
to  file  the  requiredsupplemental  petition. 
Accordingly,  the  proceeding  was 
terminated  by  orderissued  on  May  14. 
1991.The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  SafetyEvaluation  dated 
March  31, 1992.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library.  12£ast 
McDowell  Road.  Phoenix,  Arizona  85004 

Carolina  Fowfr  K  i.i;^!  i  (  u;   pany,  et  al., 
Docket  Nos  50-325  ar.d  'M- 
324,Brunsuuk  Sie.u;^  ilitctric  Plant, 
Units  1  and  Z.  Bnjnswick  County.  North 
Carolina 

Date  of  application  for  amendments: 
October  18, 1991 

Brief  description  of  amendments:  The 
amendments  change  theTechnical 
Specification  requirements  for  the  high 
pressure  coolant  injectionsystem  to  be 
operable  when  reactor  pressure  is  at  or 
above  150  psig  instead  ofthe  present 
requirement  of  113  psig. 

Date  of  issuance:  March  30. 1992 

Effective  date:  March  30. 1992 

Amendment  Nosj  157. 188 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR -62.  Amendmentsrevise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  13, 1991(56  FR 
57691)  The  Commission's  related 
evaluation  of  the  amendments 
iscontained  in  a  Safety  Evaluation  dated 
March  30, 1992.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolinaat 
Wilmington.  William  Madison  Randall 
Library.  601  S.  College 
Road, Wilmington,  North  Carolina  28403- 
3297. 
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Cleveland  Electric  Illuminating 
Company,  Duquesne  Light  Company, 
OhioEdison  Company,  Pennsylvania 
Power  Company.  Toledo  Edison 
Company,  Docket  No.50-440,  Perry 
Nuclear  Power  Plant,  Unit  No.l,  Lake 
County,  Ohio 

Date  of  application  for  amendment: 
September  13, 1990,supplemented 
October  16. 1990. 

Brief  description  of  amendment:  This 
amendment  revised  the  TS  bymaking 
several  administrative  corrections 
related  to  previous  amendments, 
toapply  certain  existing  surveillance 
requirements  to  all 

appropriateoperational  conditions,  and 
to  make  changes  to  the  Administrative 
ControlsSection  to  reflect  recent 
organizational  changes.  In  addition, 
other  minoreditorial  corrections  to  the 
TS  and  Bases  were  made. 

Date  of  issuance:  March  20, 1992 

Effective  date:  March  20, 1992 

Amendment  No.  42 

Facility  Operating  License  No.  NPF- 
58. 

Date  of  initial  notice  in  Federal 
Register  June  26, 1991  (56FR  29271  )No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753Main 
Street,  Perry,  Ohio  44081. 

Commonweallh  Edison  Company, 
Docket  No  SIN  30-454,  Byron  Station, 
Unit  No.  1,  Otf!e  County.  IllinoisDocket 
No.  SIN  50-456,  Braidwood  Station,  Unit 
No.  1.  Will  County,  Illinois 

Date  of  application  for  amendments: 
October  26, 1990,  assupplemented  April 
23. 1991,  November  18, 1991,  and 
February  6, 1992 

Brief  description  of  amendments: 
These  amendments  were  submittedto 
change  a  portion  of  the  Technical 
Specification  Tables  2.2-1  and  3.3- 
4, Reactor  Trip  System  Instrumentation 
Trip  Setpoints  and  Engineered 
SafetyFeatures  Actuation  System 
Instrumentation  Trip  Setpoints. 
respectively.  Newsetpoints  were 
specified  for  the  low-low  steam 
generator  water  level  reactortrip  and 
feedwater  initiation  for  the  Unit  1  Model 
D-4  steam  generators.Results  from  the 
recently  completed  CECo  setpoint  study 
were  also  incorporatedin  determining 
the  new  setpoints. 
Date  of  issuance:  March  25, 1992 
Effective  date:  March  25, 1992 
Amendment  Nos.:  45  and  34 
Facility  Operating  License  Nos.  NPF- 
37  and  NPF-72:  The  amendmentsrevised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  January  22. 1992(57  FR 


2588)The  February  6, 1992,  submittal 
provided  additional  clarifying 
informationthat  did  not  change  the 
initial  proposed  no  significant  hazards 
considerationdetermination.  The 
Commission's  related  evaluation  of  the 
amendments  iscontained  in  a  Safety 
Evaluation  dated  March  25, 1992.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron 
PublicLibrary.  109  N.  Franklin,  P.O.  Box 
434.  Byron.  Illinois  61010;  for 
Braidwood.the  Wilmington  Township 
Public  Library.  201  S.  Kankakee  Street, 
Wilmington.lllinois  60481. 

Consumers  Power  Company.  Docket  No. 
50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
November  12. 1991 

Brief  description  of  amendment:  This 
amendment  removes  theschedule  for 
withdrawal  of  the  reactor  vessel 
material  specimens  from  theTechnical 
Specifications.  A  revised  reactor  vessel 
surveillance  coupon  removalschedule 
has  been  submitted  for  approval  which 
reflects  the  actual  operatingcycle  that 
will  be  included  in  the  next  revision  of 
the  FSAR. 

Date  of  issuance:  March  27. 1992 

Effective  date:  March  27. 1992 

Amendment  No.:  142 

Facility  Operating  License  No.  DPR- 
20.  The  amendment  revises  theTechnical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  5. 1992(57  FR  4486) 
The  Commission's  related  evaluation  of 
the  amendment  is  containedin  a  Safety 
Evaluation  dated  March  27. 1992.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library. 
HopeCollege,  Holland,  Michigan  49423. 

Consumers  Power  Company,  Docket  No. 
SO-255,  Palisades  Plant.  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
November  1, 1991 

Brief  description  of  amendment:  This 
amendment  revises  thePalisades 
Technical  Specifications  in  support  of 
Cycle  10  operations.Additionally, 
changes  are  allowed  to  the  upper  limit 
of  the  boronconcentration  for  the  safety 
injection  tanks  and  the  refueling  water 
storagetank. 

Date  of  issuance:  March  27, 1992 

Effective  date:  March  27. 1992 

Amendment  No.:  143 

Facility  Operating  License  No.  DPR- 
20.  The  amendment  revises  theTechnical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register  December  11. 1991(56  FR  64653) 
The  Commission's  related  evaluation  of 
the  amendment  iscontained  in  a  Safety 
Evaluation  dated  March  27. 1992.  No 
significant  hazardsconsideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library. 
HopeCollege,  Holland.  Michigan  49423. 

Duke  Power  Company.  Docket  Nos.  50- 
269.  50-2~0  and  50-287.  Oconee 
NudearStation.  Units  1.  2  and  3.  Oconee 
County,  South  Carolina 

Date  of  application  for  amendments: 
August  12. 1991 

Brief  description  of  amendments:  The 
amendments  revised  TS  3.8.1affecting 
the  radiation  monitoring  system  in  the 
reactor  building  refuelingarea  and  the 
spent  fuel  storage  area.  In  addition,  an 
editorial  correction  toTS  3.8.4  revised 
the  character  representing  the  term  "less 
than  or  equal  to"in  the  Kt,  value. 
Date  of  issuance:  March  31. 1992 
Effective  date:  March  31. 1992 
Amendment  Nos.:  192. 192,  and  189 
Facility  Operating  License  Nos.  DPR- 
38,  DPR-47  and  DPR-55;.^mendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  16. 1991(56  FR  51923) 
The  Commission's  related  evaluation  of 
the  amendments  iscontained  in  a  Safety 
Evaluation  dated  March  31. 1992.  No 
significant  hazardsconsideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Oconee  County  Library. 
501  West  South  Broad  Street.  Walhalla. 
South  Carolina  29691 

Duquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  and  50-412.  Beaver  Valley 
Power  Station.  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  application  for  amendments: 

December  21. 1989. 
Brief  description  of  amendments:  The 

amendments  modify  Technical 

Specification  4.5.1  relating  to  Emergency 

Core  Cooling  Systems 

(ECCS).Specifically.  the  amendments 

delete  Surveillance  Requirement  4.5.1.d 

whichrequired  periodic  verification  of 

automatic  opening  of  the 

accumulatorisolation  valves. 

Additionally,  a  typographical  error  was 

corrected  inSurveillance  Requirement 

4.5.1.c(Unitl  only). 

Date  of  issuance:  March  25, 1992 
Effective  date:  March  25. 1992 
Amendment  Nos.:  164  for  Unit  1;  44  for 

Unit  2 
Facility  Operating  License  Nos.  DPR- 

66  and  NPF-73.  Amendmentsrevised  the 

Technical  Specifications. 
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Date  of  initial  notice  in  Federal 
Register  February  7. 1990(55  FR  4269), 
The  Commission's  related  evaluation  of 
the  amendments  iscontained  in  a  Safety 
Evaluation  dated  March  25,  1992  No 
significant  harardsconsideration 
comments  received;  No 

Local  Public  Document  Room 
location:  B.  F,  Jones  MemorialLibrary. 
663  Franklin  Avenue.  Aliquippa, 
Pennsylvania  15001. 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368,  Arkansas  Nuclear 
One,  Unit  Nos.  1  and  2,  Pope  County, 
Arkansas 

Date  of  amendment  request.  October 
15, 1991,  as  supplementedMarch  13, 1992 

Brief  description  of  amendments:  The 
amendments  revised  theOperating 
Licenses  (OLs)  and  the  Technical 
Specifications  (TSs)  for 
ArkansasNuclear  One,  Units  1  and  2. 
The  changes  to  the  OLs  added  the 
NRC's  standard  OLcondit;on  for  Fire 
Protection.  The  changes  to  the  TSs 
relocated  the  FireProtection 
requirements  from  the  TSs  to  the 
respective  Sdfety  Ana^jsis 
Reportsverbatim,  These  changes  were 
prepared  in  accordance  with  Generic 
Letters  86-lOHnd  88-12. 

Date  of  issuance:  March  31, 1992 

Effective  date:  90  days  from  the  date 
of  issuance 

Amendment  Nos.:  158  &  132 

Facility  Operating  License  Nos.  DPR- 
51  and  NPF-6.  Amendmentsrevised  the 
Technical  Specifications  and  licenses. 

Date  of  initial  notice  in  Federal 
Register  November  27. 1991(56  FR 
60116).  The  additional  information 
contained  in  the  supplemental 
letterdated  March  13, 1992,  was 
clarifying  in  nature  and,  thus,  within  the 
scope  of  the  initial  notice  and  did  not 
affect  the  staffs  proposed  no 
significanthazards  consideration 
determination  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  m  a  SafetyEvaluation  dated 
March  31. 1992.  No  significant  hazards 
consideration  commentsreceived:  No. 

Local  Public  Docu.ment  Room 
locat:on:  Tomlinson  Library, 
ArkansasTech  University,  Russellvilie, 
Arkansas  72801 

Entergy  Operations,  Inc..  System  Energy 
Resources,  Inc^  SouthMississippi 
Electric  Power  Association,  and 
Mississippi  Power  &  Light 
Company  .Docket  No.  50-416.  Grand  Gulf 
Nuclear  Station.  Unit  1.  Claiborne 
County,  Mississippi 

Date  of  application  for  amendment: 
February  27, 1991 


Brief  description  of  amendmtni.  The 
amendment  replaced  currentl.irense 
Condition  2.0(36).  Attachment  1   Item 
(c){4),  which  requiredimplementation  o' 
the  requirements  of  Regulator^  C  ,uide 
(RG)  1.9^  for  fluvmonitonnjj  prujr  to 
startup  following  the  fifth  refueling 
outage.  The  proposednew  license 
condition  allows  implementation  of  the 
RG  197  flux  moni'nnng  tobe  deferred 
until  after  the  NRC  staff  completes  its 
review  of  the  BWR  Ow  ners'Group 
appeal  of  the  NRC  staffs  RG  1.97 
requirements. 

Date  of  issuance-  March  23. 1992 

Effective  date:  March  23, 
1992Amendment  No;  94 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  thelicense. 

Date  of  initial  notice  in  Federal 
Register  February  19, 1992(57  FR  6037) 
The  Commission's  related  evaluation  of 
the  amendment  is  containedin  a  Safety 
Evaluation  dated  March  23, 1992.  No 
significant  hazardsconsideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Judge  George  W. 
ArmstrongLibrary,  Post  Office  Box  1406, 
S.  Commerce  ai  U  .ishington,  Natchez, 
Mississippi3Sl^U. 

CPU  Nuclear  Corporation   Di»< i  el  No. 
50-320,  Three  Mile  island 
\l.i  IfdrStation,  Umt  No  2   ii  Nfi-2), 
D.mphin  Countv,  Penns>  K  .ir,:a 

Date  of  application  for  amendment: 
June  27. 1989 

Brief  description  of  amendment:  The 
amendment  modifies  Appendix 
ATechnical  Specifications  by  deleting 
the  TMI-2  Deputy  Director  position. 

Date  of  issuance:  March  2. 1992 
Effective  date:  March  2, 1992 
Amendment  No.:  41 

Facility  Operating  License  No.  DPR- 
73.  Amendment  revised  theTechnical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  March  20.  1991(56  FR  11780) 
The  Commission'  related  evaluation  of 
this  amendment  iscontained  in  a  Safety 
Evaluation  dated  March  2, 1992.  No 
significant  hazardsconsideration 
comments  received:  No 

Local  Public  Document  Room 

location:  Covemmenf 
PublicationsSection.  State  Library  of 
Pennsylvania.  Walnut  Street  and 
Commonwealth  Avenue, Box  1601. 
Harrisburg.  Pennsylvania  17105. 


Houston  Ljghting  ft  Power  Compan'. 

t;it\  Publir  ServH  p  Board  of 

San,\nlonio.  Ontrai  Pov»pr  artd  l.tKht 

C',()mpan\    (,;it\  (if  .Au'itir,   le\iii<    l><Kket 
\r>s  S0-49e  and  ,5<M9fi   S<ju!r  IfxHs 
i'roiect,  I'mtii  1  and  2   Mft!nv*>r'i.i 
County.  Texas 

Date  of  amendment  request-  April  15, 
1991,  as  supplemented  byletter  dated 
January  24. 1992. 

Brief  description  of  amendments:  The 
amendments  eliminate  therequirement 
for  a  Power  Range.  Neutron  Flux  High 
Negative  Rate  Trip  (NFRT). 

Date  of  issuance:  March  12. 1992 

Effective  date:  March  12. 1992,  to  be 
implemented  within  30  daysof  issuance. 

Amendment  Nos.:  Amendments  Nos. 
34  and  25 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  Amendmentrevised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  7, 1991(58  FR  37584). 
The  January  24, 1992,  supplement 
provided  an  implementationdate  and 
did  not  change  the  initial  no  significant 
hazards  considerationdetermination. 
The  Commission's  related  evaluation  of 
the  amendments  iscontained  in  a  Safety 
Evaluation  dated  March  12, 1992.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wharton  County  JuniorCoUege, 
J.  M.  Hodges  Learning  Center,  911  Holing 
Highway,  Wharton,  Texas  77488 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316.  Donald 

C.  ConV  N"i)f  Irat  Flint.  Unit  Nos.  1  and 

2.  Bt-.nun  t,i(i,r:iv,  Michigan 

Date  of  application  for  amendments: 
February  15, 1991,  assupplemented 
October  8, 1991  and  January  14, 1992. 

Brief  description  of  amendments: 
These  amendments  reviseTechnical 
Specification  5.8.1.1  "Criticality-Spent 
Fuel,"  for  both  units5pecifically,  the 
current  requirement  to  store 
Westinghouse  fuel  assemblieswith  fuel 
enrichments  of  greater  than  3.95  weight 
percent  U-235  and  bumup  ofiess  than 
5,500  MWD/MTU  in  Region  1  of  the 
spent  fuel  pool  in  a  3-out-of-4array  (one 
storage  cell  in  each  symmetrical  array 
empty)  is  modified  to  allowan  array  of 
highly  reactive  fuel  "checkerboarded" 
with  adequately  burnt  fuelwith  no 
empty  storage  locations.  Additionally, 
minor  administrative  changes.i.e..  page 
renumbering,  correcting  Table  titles  are 
being  made. 

Date  of  issuance:  March  12, 1992 

Effective  date:  March  12, 1992 

Amendments  Nos.:  163  &  147 
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Facility  Operating  Licenses  Nos. 
DPR-58  and  DPR-74. 
Amendmentsrevised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  22. 1992(57  FR  2596). 
By  letters  dated  October  8. 1991,  and 
January  14, 1992,  thelicensee  submitted 
additional  information  that  did  not 
change  the  initialproposed  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in 
anEnvironmental  Assessment  dated 
March  12, 1992  and  in  a  Safety 
Evaluation  datedMarch  12. 1992.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Preston 
PalenskeMemorial  Library,  500  Market 
Street,  St.  Joseph,  Michigan  49085. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile 
PointNuclear  Station,  Unit  2,  Scriba, 
New  York 

Date  of  application  for  amendment: 
January  29, 1992 

Brief  description  of  amendment:  The 
amendment  revises 
TechnicalSpecification  Sections  1.31, 
"Primary  Containment  Integrity:"  3/ 
4.6.1, "Primary  Containment;"  3/4.6.3 
"Primary  Containment  Isolation 
Valve3;"3/4.8.4,  Electrical  Equipment 
Protective  Devices;"  and  delete 
associatedTables  3.6.3-1,  3.8.4.1-1.  and 
3.8.4.3-1.  The  removal  of  the  equipment 
listscontained  in  the  tables  allows  for 
administrative  control  of  any  future 
changes  to  the  lists  without  processing  a 
license  amendment.  This  is 
inaccordance  with  Generic  Letter  91-08. 
Date  of  issuance:  March  24, 1992 
Effective  date:  March  24, 1992 
Amendment  No.:  37 
Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  theTechnical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  19, 1992(57  FR  6038) 
The  Commission's  related  evaluation  of 
the  amendment  iscontained  in  a  Safety 
Evaluation  dated  March  24, 1992.  No 
significant  hazardsconsideration 
comments  received:  No 

Loco!  Public  Document  Room 
location:  Reference  and 
DocumentsDepartment,  Penfield  Library, 
State  University  of  New  York.  Oswego, 
.New  York  13126. 

Nisgnra  Vlol'.awk  Power  Corporation, 
Docket  No,  '0-410,  N;.ie  Mile 
PointNuclear  Sta'ion,  Unit  2,  Scriba. 
New  York 

Date  of  application  for  amendment: 
January  17. 1992 


Brief  description  of  amendment:  The 
amendment  increases  thenumber  of  fuel 
assemblies  allowed  out  of  approved 
storage  locations  in  thespenl  fuel  pool 
from  one  to  three.  This  allows 
simultaneous  use  of  both 
fuelpreparation  machines. 

Date  of  issuance:  March  24, 1992 

Effective  date:  March  24. 1992 

Amendment  No.:  38 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  theFacility 
Operating  License. 

Date  of  initial  notice  in  Federal 
Register  February  19, 1992(57  FR  6038) 
The  Commission's  related  evaluation  of 
the  amendment  is  containedin  a  Safety 
Evaluation  dated  March  24. 1992.  No 
significant  hazardsconsideration 
comments  received:  No 

Northeast  Nuclear  Energy  Company,  et 
al.  Docket  No.  50-336.  Millstr^ne  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
June  14. 1991 

Brief  description  of  amendment:  The 
amendment  changes  theTechnical 
Specifications  to  clarify  the  requirement 
for  an  explicit  azimuthalpower  tilt 
correction  to  the  total  unrodded 
integrated  radial  peaking  factor.These 
changes  will  allow  either  full-core  or 
octant-symmetric  based  incoredetector 
monitoring  system  power  distribution 
analyses. 

Date  of  issuance:  March  30. 1992 

Effective  date:  March  30. 1992 

Amendment  No.:  155 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  theTechnical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  10. 1991  {56FR  31440)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a 
SafetyEvaluation  dated  March  30. 1992. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources 
Center.Thames  Valley  State  Technical 
College.  574  New  London  Turnpike. 
Norwich.Connecticut  06360. 

Omaha  Public  Power  District,  Docket 
No.  50-285.  Fort  Calhoun  Station.Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request: 
November  27. 1991,  as 
supplementedFebruary  12,  March  6.  and 
March  10. 1992 

Brief  description  of  amendment:  The 
amendment  revised  theTechnical 
Specification  to  change  the  negative 
limit  for  the  ModeratorTemperature 
Coefficient  (MTC)  of  reactivity  for  the 
Cycle  14  Reload. 


Date  of  issuance:  April  2.  1992   . 

Effective  date:  Apnl  2,  1992 

Amendment  No.:  143 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  theTechnical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  8, 1992(57  FR  713)  The 
additional  information  contained  in  the 
supplemental  lettersdated  February  12. 
March  6.  and  March  10. 1992,  was 
clarifying  in  nature  and  thus,  within  the 
scope  of  the  initial  notice  and  did  not 
affect  the  staff  sproposed  no  significant 
hazards  consideration  determination. 
The  Commission'srelated  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  datedApril  2. 1992.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library, 
215South  15th  Street,  Omaha,  Nebraska 
68102 

Portland  General  Electric  Company,  et 
al,  Docket  No,  50-344,  Trojan  Nuclear 
Plant,  Columbia  County.  Oregon 

Date  of  application  for  amendment: 
January  25, 1990,  and  revisedjuly  15, 
1991 

Brief  description  of  amendment-  This 
amendment  removes  Table  3.6-1, 
"Containment  Isolation  Valves,"  from 
the  Trojan  Technical  Specifications(TS) 
in  accordance  with  guidance  in  Generic 
Letter  91-08,  "Removal  ofCompcnenl 
Lists  from  Technical  Specifications," 
dated  May  6, 1991.  Otherassociated 
specifications  and  associated  Bases  are 
modified  to  reflect  thechanges.  This  is  a 
TS  line-item  improvement. 

Date  of  issuance:  March  30. 1992 

Effective  date:  March  30. 1992 

Amendment  No.:  182 

Facility  Operating  License  No.  NPF-1: 
The  amendment  revised  theTechnical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  26, 1991(56  FR  66926) 
The  Commission's  related  evaluation  of 
the  amendment  iscontained  in  a  Safety 
Evaluation  dated  March  30,  1992.  No 
significant  hazardsconsideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  MillarLibrary. 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O,  Box  1151,Portland, 
Oregon  97207 

Portland  General  Electric  Company,  et 
al,.  Docket  No.  50-344,  Trojan  Nuclear 
Plant.  Columbia  County,  Oregon 

Date  of  application  for  amenameni: 
April  24,  1991,  andsupplemented  January 
27, 1992,  and  February  21,  1992 
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Brief  description  of  amendment:  The 
amendment  revises  thesurveillance 
requirement  of  Trojan  Technical 
Specification  (TTS)  3/ 
4. 6.1. 5, "Containment  Systems  -  Air 
Temperature."  This  change  would  allow 
theprimary  containment  average  air 
temperature  to  be  measured  at  five  of 
eightdesignated  locations  within  the 
containment. 

Date  of  issuance:  March  31, 1992 

Effective  date:  March  31, 1992 

Amendment  No.:  183 

Facility  Operating  License  No.  NPF-1: 
The  amendment  revised  theTechnical 
Specifications. 

Dote  of  initial  notice  in  Federal 
Register:  December  11. 1991(56  FR  64661) 
The  Commission's  related  evaluation  of 
the  amendment  iscontained  in  a  Safety 
Evaluation  dated  March  31, 1992.  The 
supplementalmaterial  was  provided  at 
the  request  of  the  Nuclear  Regulatory 
Commission  anddid  not  affect  the 
proposed  determination  of  no  significant 
hazardsconsideration.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  MillarLibrary, 
Portland  State  University.  934  S.W. 
Harrison  Street.  P.O.  Box  llSl.Portland, 
Oregon  97207 

Power  .Authority  of  The  St<^te  of  .New 
York,  Docket  No.  50-286,  iridian 
PointNuclear  Generating  Unit  .\o,  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
August  30, 1991 

Brief  description  of  amendment:  The 
amendment  revises 
TechnicalSpecifications  Section  3,10 
(Control  Rod  and  Power  Distribution 
Limits),  andthe  Bases  to  allow  the 
shutdown  margin  to  be  a  constant  value 
of  1.3  percentdelta  k/k.  In  addition,  the 
amendment  also  revises  Technical 
Specificationsl.O  (Definitions)  to  add  a 
definition  for  shutdown  margin. 

Date  of  issuance:  March  24, 1992 

Effective  date:  March  24, 1992 

Amendment  No.:  112 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  theTechnical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  2, 1991(56  FR  49925) 
The  Commission's  related  evaluation  of 
the  amendment  iscontained  in  a  Safety 
Evaluation  dated  March  24. 1992.  No 
significant  hazardsconsideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library.lOO 
Marline  Avenue,  White  Plains,  New 
York.  10610. 


Power  Authority  of  The  Stale  of  N'eu 
York,  Docket  No.  50-286.  Indian 
Point.Nuclear  Generatmg  I  nit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
June  8. 1990,  as  supplemented  January 
22. 1992 

Brief  description  of  amendment:  The 
amendment  revises 
TechnicalSpecifications  Section  3.5  to 
reduce  the  minimum  number  of  operable 
channelsrequired  for  the  high  steam 
flow  safety  injection  signal  to  1  channel 
persteam  line  in  each  of  3  steam  lines 
and  changes  the  associated  minimum 
degree  of  redundancy  to  1  channel  per 
steam  line  in  each  of  3  steamlines.  The 
amendment  also  reformats  Table  3.5-3. 

Date  of  issuance:  March  30, 1992 

Effective  date:  March  30, 1992 

Amendment  No.:  113 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  theTechnical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  11, 1990  {55FR  28481)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  ina  Safety 
Evaluation  dated  March  30, 1992,  No 
significant  hazards 
considerationcomments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library.lOO 
Martine  Avenue,  White  Plains,  New 
York,  10610. 

Public  Sen  ice  Electn;  K  Gas  Company, 
Docket  No  50-354.  Hope 
CreekGeneratmg  Station.  Saiem  County, 
New  Jersey 

Date  of  application  for  amendment: 
October  17, 1991 

Brief  description  of  amendment:  This 
amendment  revises  theExplosive  Gas 
Mixture  and  the  Radioactive  Gaseous 
and  Liquid  EffluentMonitoring 
Instrumentation  section  in  the  TS. 
Specifically,  TS  3.11.2.6,ACTION  b  has 
been  revised  to  agree  with  the 
corresponding  ACTION  b  of  TS3.3.7.11 
and  ACTION  124  of  Table  3,3.7.11-1. 

Date  of  issuance:  April  1, 1992 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implementedwithin  sixty 
days  of  the  date  of  issuance. 

Amendment  No.:  49 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised 
theTechnical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  13, 1991(56  FR 
57702)  The  Commission's  related     - 
evaluation  of  the  amendment 
iscontained  in  a  Safety  Evaluation  dated 
April  1, 1992.  No  significant  hazards 
consideration  comments  received:  No 


Local  Public  Document  Hoom 
location:  Permsville  Public  Library.190  S. 
Broadway,  Permsville.  New  Jersey  08070 

Sacramento  Municipal  Utility  District. 
Docket  No.  50-312,  Rancho  SecoNuclear 
Generating  Station,  Sacramento  County, 
California 

Date  of  application  for  amendment: 
August  13, 1991 

Brief  description  of  amendment:  This 
amendment  consists  ofadministrative 
changes  to  the  radiological  effluent 
technical  specificationsfRETS)  at 
Rancho  Seco  and  changes  to  some 
technical  specifications  that  nolonger 
are  required  at  Rancho  Seco, 

Date  of  issuance:  March  17, 1992 

Effective  date:  March  17. 1992 

Amendment  No.  118 

Facility  Operating  License  No.  DPR- 
54.  This  amendment  revised 
theTechnical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  October  2. 1991(56  FR  49925) 
The  Commission's  related  evaluation  of 
the  amendment  iscontained  in  a  Safety 
Evaluation  dated  March  17, 1992.  No 
significant  hazardsconsideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Martin  Luther  King 
RegionalLibrary.  7340  24th  Street 
Bypass,  Sacramento.  California  95822 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  SecoNuclear 
Generating  Power  Station,  Sacramento 
County,  California 

Date  of  application  for  amendment: 
December  28. 1989  andsupplemented  by 
letters  dated  October  2.  October  28,  and 
November  19. 1991. 

Brief  description  of  amendment- 
Replace  Appendix  A 
TechnicalSpecifications  in  its  entirety 
with  a  set  of  Permanently  Defueled 
TechnicalSpecifications. 

Date  of  issuance:  March  19, 1992 

Effective  date:  On  the  date  that 
Amendment  No.  117  becomeseffective 

Amendment  No.:  119 

Facility  Operating  License  No.  DPR- 
54.  This  amendment  revised 
theTechnical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  25, 1990  (55FR  30311)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  ina  Safety 
Evaluation  dated  March  19, 1992,  No 
significant  hazards 
considerationcomments  received:  No 

Local  Public  Document  Room 
location:  Martin  Luther  King 
RegionalLibrary,  7340  24th  Street 
Bypass,  Sacramento,  California  95822 


/ 
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Southern  N'uciear  Opera'in^  Company, 
Inc.,  Doci^ct  Nos.  50-3A3  ard  50-364. 
Jonpph  M.  Fariev  Nuclear  Plant.  Units  1 
ar.d  ;,  Houston  County,  Alabama. 

Ddie  ofanicnJuients  request:  July  15, 
1991,  as  supplementedSeptember  10. 
1991,  and  January  10. 1992 

Brief  description  of  amendments:  The 
amendments  change  theTechnical 
Specifications  to  (1)  allow  the  use  of 
Vantage  5  fuel  assemblies  inboth  units, 
and  (2)  allow  the  removal  of  the 
resistance  temperature  detector(RTD) 
bypass  manifold  system  in  Unit  2  and  its 
replacement  with  fast  responseRTDs  in 
the  reactor  coolant  hot  and  cold  leg 
piping. 

Date  of  issuance:  March  11. 1992 

Effective  date:  March  11. 1992 

Amendment  Nos.:  92  and  85 

Facility  Operating  License  Nos.  NPF-2 
and  NPF-8.  Amendmentsrevise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  28. 1991(56  PR  66914) 
and  January  31, 1992  (57  FR  3803)  The 
Commission's  relatedevaluation  of  the 
a.Tiendments  is  contained  in  a  Safety 
Evaluation  dated  Marchll.  1992.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Houston-Love 
MemorialLibrary.  212  W.  Burdeshaw 
Street,  P.  O.  Box  1389,  Dothan,  Alabama 
36302 

Southern  >,u-!f:ar  OperJtm*:  CnrTipany, 
Inc.,  DocktM  Nrw  ,50-348  and  "0-364, 
loseph  M   Fa:le\  Nuclear  PianJ,  Units  1 
and  2,  Houston  County,  Alabama. 

Date  of  amendments  request' 
December  11, 1991 

Brief  description  of  amendments:  The 
amendments  remove  the  3.25limitation 
for  three  consecutive  surveillance 
intervals  from  TechnicalSpecification 
(TS)  4.0  2.  It  also  clarifies  the  Bases  for 
TS  4.0.2  to  rcflectthe  increased 
flexibility  for  scheduling  surveillances. 

Date  of  issuance:  March  31, 1992 

Effective  date:  March  31, 1992 

Amendment  Nos.:  93.  86 

Facility  Operating  License  Nos.  NTF-2 
and  NPF-8.  Amendmentsrevise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  22. 1992(57  FR  2600) 
The  Commission's  related  evaluation  of 
the  amendments  iscontained  in  a  Safety 
Evaluation  dated  March  31, 1992.  No 
significant  hazard.sconsideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Houston-Love 
MemorialLibrary,  212  W.  Burdeshaw 
Street.  P.  O.  Box  1369,  Dothan,  Alabama 
30302 


Southern  Nuclear  Operating  Compsnv. 
Inc.,  Joseph  M.  Farley  Nuclear  Plan!, 
Unit  2,  Houston  County,  Alabama. 

Date  of  application  for  amendment: 
February  20, 1992,  assupplemented  on 
March  27, 1992 

Brief  description  of  amendment-  The 
amendment  modifies 
TechnicalSpecifications  4.4.6.4  and 
3.4.7.2.  and  Bases  3/4.4.6,  to  allow 
theimplementation  of  interim  steam 
generator  tube  plugging  criteria  for  the 
tubesupport  plate  elevations.  The 
amendment  also  reduces  the  allowed 
primary-to-secondary  operational 
leakage  from  any  one  steam  generator 
from  500  gallonsper  day  to  150  gallons 
per  day.  The  total  allowed  primary-to- 
secondaryoperational  leakage  through 
all  steam  generators  is  reduced  from  one 
gallonper  minute  (1440  gallons  per  day) 
to  450  gallons  per  day.  This  amendment 
isonly  applicable  for  the  ninth  operating 
cycle. 

Date  of  issuance:  April  1, 1992 

Effective  date:  April  1, 1992 

Amendment  No.:  87 

Facility  Operating  License  No.  NPF-6. 
Amendment  revises  theTechnical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  March  2, 1992  (57FR  7405)  The 
March  27, 1992,  letter  provided  clarifying 
information  that  didnot  change  the 
proposed  initial  determination  of  no 
significant  hazardsconsideration  as 
published  in  the  Federal  Register.  The 
Commission'srelated  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  datedApril  1, 1992.  No 
significant  hazards  consideration 
comments  received;  No 

Local  Public  Document  Room 
location:  Houston-Love 
MemorialLibrary,  212  W.  Burdeshaw 
Street,  P.  O.  Box  1369,  Dothan.  Alabama 
36302 

Tennessee  Valley  Authority,  Docket 
Nos.  50-328,  Sequoyah  Nuclear 
Plant.Unit  2,  Hamilton  County, 
Tennessee 

Date  of  application  for  amendment- 
May  24, 1991:  SupplemenfedAugust  23, 
1991  (TS  91-08  and  91-11).  * 

Brief  description  of  amendment  The 
change  replaces  certaincycle-specific 
parameter  limit  values  in  the  Technical 
Specifications  withreferences  to  a  Core 
Operating  Limits  Report,  in  accordance 
with  GenericLetter  88-16.  In  addition, 
changes  to  the  Bases  sections  are 
alsoincorpdrated. 

Date  of  issuance:  March  30. 1992 

Effective  date:  March  30, 1992 

Amendment  No.:  148 

Facility  Operating  License  No.  DPR- 
79:  Amendment  revises  thetechnical 
specifications. 


Da'f  of  ir'tio!  nctice  in  Federal 
Register.  lu!y  in.  1991  -56  FR  31443  The 
Com.n.ission's  related  eval'.:n;.on  of  the 
amendment  is  containedm  a  Safety 
Evaluation  dated  March  30, 1992.  Nio 
significant  hazardsconsideration 
comments  received: 

Local  Public  Document  Room 
7occ//o/J.- Chattanooga-Hamilton 
CountyLibrarv,  1101  Broad  Street, 
Chattanooga,  Tennessee  37402 

Tennessee  Valley  Authority,  Docket 
Nos  .SO-327  and  50-328, 
ScqunyahNuclear  Plant,  Units  1  and  2, 
Hamilton  County,  Tennessee 

I?..:-'  of  application  for  amendment: 
.A ;.:?.;«!  10.  1999;  supplementedMay  18, 
Nc.  eii';..T  18,  1989;  December  21,  1990; 
M  t'.  h  11.  1991.  and  November  21,1991, 

/■    •  '  icscnption  pf  anwndmentiThe 
amend. nent  incorporateschanges  related 
to  low-temperature  overpressure 
protection  (LTOP)  and  poweroperated 
reUef  valve  (PORV)  reliabiiity  in 
accordance  with  the  guidanceprovided 
in  Generic  Letter  90-06. 

Date  of  issuance:  March  30, 1992 

Effective  date:  March  30,  1992 

Amendment  No.:  157  -  Unit  1;  147  - 
Unit  2 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79;  Amendmentsrevise  the 
Technical  Specifications, 

Date  of  initio!  notice  in  Federal 
Register:  September  7,1988.  53  FR  34612 
and  renoticed  on  December  26. 1991,  56 
FR  66929.  TheCommission's  related 
evaluation  of  the  amendment  is 
contained  in  a  SafetyEvaluation  ddted 
March  30, 1992,  No  significant  hazards 
consideration  commentsreceived:  No. 

Local  Public  Document  Rocm 
location:  Chattanooga-Hamilton 
CountyLibrary,  1101  Broad  Street, 
Chattanooga,  Tennessee  37402 

Tennessee  Valley  Authority,  D.tckel 
Nos.  50-;?7  a  id  50-328. 
SequoyahNuclear  Plant,  Units  1  and  2, 
Flamillon  County,  Tennessee 

Date  of  application  for  amendment: 
March  31, 1991;  supersededSeptember  6, 
1991  (TS  90-01) 

Brief  description  of  amendment:  The 
amendment  incorporates  newreactor 
coolant  system  pressure-temperature 
limit  curves  that  are  applicableup  to  16 
effective  full  power  years. 

Date  of  issuance:  March  31, 1992 

Effective  date:  March  31, 1992 

Amendment  No.:  158  -  Unit  1;  148  - 
Unit  2 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  .'\mendmentsrevise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  3, 1991  (56FR  13G69); 
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renoficed  October  2,  1991  (56  FR  49928), 
The  Commission's  relatodevdkiation  of 
the  amendment  is  contained  m  a  Safety 
Evaluation  dated  March31,  1992.  No 
significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton 
CounfyLibrary.llOl  Broad  Street. 
Chattanooga,  Tennessee  37402 

Union  Electric  Company.  Docket  No  50- 

483,  Callaway  Plant,  Unit  1  C,)llav%a\ 
Count,  Missouri 

Date  of  application  for  amendment: 
December  18, 1991 

Brief  description  of  amendment:  The 
amendment  revised 
TechnicalSpecificalion  4.5,2.h.  and  the 
associated  bases  to  reflect  the 
reanalysis  ofacceptable  Emergency  Core 
Cooling  System  (EGGS)  subsystem  pump 
flow  rates.  Inaddition,  the  specific  ECCS 
subsystem  flow  balance  test 
requirement  wereclarified. 

Date  of  issuance:  March  24, 1992 

Effective  date:  March  24, 1992 

Amendment  No.:  68 

Facility  Operating  License  No.  NPF- 
30:  Amendment  revised  theTechnical 
Specifications. Date  of  initial  notice  in 
Federal  Register:  January  22. 1992  (57 
rR2602l  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  aSafety  Evaluation  dated 
March  24, 1992.  No  significant  hazards 
considerationcomments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County 
PublicLibrary,  710  Court  Street,  Fulton. 
Missouri  65251  and  the  John  M. 
OlinLibrary,  Washington  University. 
Skinker  and  Lindell  Boulevards,  St, 
Louis, Missouri  63130. 

Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant,  Unit  l.Callaway 
County,  Missouri 

Date  of  application  for  amendment: 
November  22, 1991 

Brief  description  of  amendment:  The 
amendment  revised  TS  3/4.3.2and  3/ 
4.7.6  to  take  exception  to  TS  3.0  which 
prevents  entry  into  anoperational  mode 
unless  the  conditions  for  the  Limiting 
Condition  forOperation  (LOCO)  are  met. 
The  revision  allowed  operational  mode 
changes  whilecertain  control  room 
ventilation  TS  action  statements  are  in 
effect. 

Date  of  issuance:  March  26, 1992 

Effective  date:  March  26, 1992 

Amendment  No.:  69 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revised  theTechnical 
Specifications. 

Date  of  initial  notice  in  Federdl 
Register:  January  22, 1992(  57  FR  2602) 
The  Commission's  related  evaluation  of 


the  amendment  iscontained  m  a  Safety 
Evaluation  dated  March  26, 1992.  No 
significant  hazardsconsideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County 
PublicLibrary.  710  Court  Street.  Fulton. ' 
Missouri  65251. 

Virginia  Electric  and  Pow»'r  t'mnpany. 
Docket  Nos,  50-28C  and  50-281, 
S-jrryPower  Station,  Unit  Nos.  1  and  2, 
Sum,  Counf\,  Virginia. 

Duie  uj  uppJication  for  amendments: 
January  22, 1992.  assupplemented  March 
9, 1992. 

Brief  description  of  amendments: 
These  amendments  permit  anupgrade  of 
the  main  control  room  and  emergency 
switchgear  room  airconditioning  system 
by  allowing  the  non-outage  installation 
of  chilled  waterconnections  for  future 
installations  of  two  new  50%  capacity 
chillers. 

Date  of  issuance:  April  1. 1992 

Effective  date:  April  1, 1992 

Amendment  Nos.  168  &  167 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendmentsrevised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  19, 1992(57  FR  6041) 
The  March  9, 1992  letter  provided 
supplemental  information  whichdid  not 
change  the  initial  proposed  no 
significant  hazard 
considerationdetermination.  The 
Commission's  related  evaluation  of  the 
amendment  iscontained  in  a  Safety 
Evaluation  dated  April  1. 1992.  No 
significant  hazardsconsideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Swem  Library.  College 
ofWilliam  and  Mary,  Williamsburg, 
Virginia  23185 

Notice  of  Ihsuariie  Uf  .Amendment  To 
Facility  Operating  License  and 
FinalDetermination  Of  No  Significant 
Hazards  Consideration  and  Opportunity 
forHearing  (Exigent  Or  Emcrsency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  theCommission 
has  issued  the  following  amendments. 
The  Commission  has  determinedfor 
each  of  these  amendments  that  the 
application  for  the  amendment 
complieswith  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  asamended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commissionhas  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission'srules  and  regulationn  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
licenseamendment. 


Because  of  exigent  or  emergency 
circumstances  associated  with  the 
datethe  amendment  was  needed,  there 
was  not  time  for  the  Commission  to 
publish.for  public  comment  before 
issuance,  its  usual  30-day  Notice  of 
Considerationof  Issuance  of 
Amendment  and  Proposed  No 
Significant  Hazards 
ConsiderationDetermination  and 
Opportunity  for  a  Hearing.  For  exigent 
circumstances,  theCommission  has 
either  issued  a  Federal  Register  notice 
providingopportunity  for  public 
comment  or  has  used  local  media  to 
provide  notice  tothe  public  in  the  area 
surrounding  a  licensee's  facility  of  the 
licensee'sapplication  and  of  the 
Commission's  proposed  determination 
of  no  significanthazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  thepublic  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  thecase  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  asappropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  haveresulled,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  inprevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  upto  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had 
anopportunity  to  provide  for  public 
comment  on  its  no  significant 
hazardsdetermination.  In  such  case,  the 
license  amendment  has  been  issued 
withoutopportunity  for  comment.  If 
there  has  been  some  time  for  public 
comment  butless  than  30  days,  the 
Commission  may  provide  an  opportunity 
for  publiccomment.  If  comments  have 
been  requested,  it  is  so  stated.  In  either 
event, the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an 
amendmentimmediately  effective, 
notwithstanding  the  pendency  before  it 
of  a  request  fora  hearing  from  any 
person,  in  advance  of  the  holding  and 
completion  of  anyrequired  hearing, 
where  it  has  determined  that  no 
significant  hazardsconsideration  is 
involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
afinal  determination  that  the 
amendment  involves  no  significant 
hazardsconsideration.  The  basis  for  this 
determination  is  contained  in  the 
documentsrelated  to  this  action. 
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Accordingly,  tiie  amendments  have  been 
issued  and  madeeffective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that 
theseamendnients  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
withlO  CFR  51.22.  Therefore,  pursuant  to 
10  CFR  51.22(b],  no  environmental 
impactstatement  or  environmental 
assessment  need  be  prepared  for  these 
amendments-If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  specialcircumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  basedon  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applicationfor 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3) 
theCommission's  related  letter.  Safety 
Evaluation  and/or 

EnvironmentalAssessment,  as  indicated. 
All  of  these  items  are  available  for 
publicinspection  at  the  Commission's 
Pjbiic  Document  Room,  the  Gelman 
Building.  2120L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  forthe  particular 
facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to 
theU.  S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
Attention:Director.  Division  of  Reactor 
Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respectto 
the  issuance  of  the  amendment.  By  May 
15, 1992.  the  licensee  may  file  arequest 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subjectfacility 
operating  license  and  any  person  whose 
interest  may  be  affected  bythis 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the 
proceedingmust  file  a  written  request  for 
a  hearing  and  a  petition  for  leave 
tointervene.  Requests  for  a  hearing  and 
a  petition  for  leave  to  intervene  shallbe 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
DomesticLicensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  acurrent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
PublicDocument  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington.  DC  20555and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  Ifa  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  theabove  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designatedby  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing 
BoardPanel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or 


thedesignated  Atomic  Safety  and 
Licensing  Board  will  issue  a  notice  of 
hearing  oran  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall 
setforth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  andhow 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  Thepetition 
should  specifically  explain  the  reasons 
why  intervention  should  bepermitted 
with  particular  reference  to  the 
following  factors:  (1)  the  natureof  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;(2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  otherinterest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  maybe  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  shouldalso  identify 
the  specific  aspectls)  of  the  subject 
matter  of  the  proceedingas  to  which 
petitioner  wishes  to  intervene.  Any 
person  who  has  filed  apetition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amendthe  petition 
without  requesting  leave  of  the  Board  up 
to  fifteen  (15)  daysprior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  suchan  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference  scheduled 
in  the  proceeding,  a  petitioner  shall  file 
a  supplement  to  thepetition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  aresought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  aspecific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.ln  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  ofthe  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinionwhich  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  inproving  the  contention  at  the 
hearing.  The  petitioner  must  also 
providereferences  to  those  specific 
sources  and  documents  of  which  the 
petitioner  isaware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  orexpert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  agenuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendmentunder  consideration.  The 
contention  must  be  one  which,  if  proven, 
wouldentitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such 
asupplement  which  satisfies  these 
requirements  with  respect  to  at  least 
onecontention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  prcceeding,  subject  toany 
limifa  lions  in  the  order  granting  leave  to 
intervene,  and  have  theopportunity  to 
participate  fully  in  the  conduct  ofthe 
hearing,  including  theopportimity  to 
present  evidence  and  cross-examine 
witnesses.  Since  theComrr.ission  has 
made  a  fmal  determination  that  the 
amendment  involves  iiosignificant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  staythp 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  whilethe 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  bellied  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  RegulatoryCommission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  ormay 
be  delivered  to  'he  Commission's  Public 
Document  Room,  the  GelmanBuilding, 
2120  L  Street,  N^.V..  Washington,  DC 
20555,  by  the  above  date. 
Wherepetitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it 
isrequested  that  the  petitioner  promptly 
so  inform  the  Commission  by  a  toll- 
freetelephone  call  to  Western  Union  at 
1-(8C0)  325-6000  (in  Missouri  1-(8GG)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram 
IdentificationNumber  3737  and  the 
following  message  addressed  to  (Project 
Director):pc;itioner's  name  and 
telephone  number,  date  petiticn  was 
mailed,  plantname,  and  publication  date 
and  page  number  of  this  Federal 
Registemotice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of 
theGeneral  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  andto  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  am.ended 
petitions.supplemental  petitions  and/or 
requests  for  hearing  will  not  be 
entertainedabsent  a  determ.ination  by 
the  Commission,  the  presiding  officer  or 
the  AtomicSafety  and  Licensing  Board 
that  the  petition  and/or  request  shouid 
be  grar.tedbased  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(aj(l)li)- 
(v)and  2.714(d). 

Baltimore  Gas  and  Electric  Company, 
Docket  No.  50-318.  Calvert  CliffsNuclear 
Power  Plant,  Unit  No.  2.  Calvert  County, 
Maryland 

Date  of  application  for  amendmenL 
Kfarch  25, 1992 

Brief  descrir-don  of  amendment:  The 
amendment  revises 

TechnicalSpecifications  (TS)  4.6.2.1.b.l. 
4.6  2.1. b. 2,  4. 6, 2.2. b,  and  4  6.3.1  d  2. 
Theprevious  TS  identified  the  specific 
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test  signal  to  be  used  when 
testingcontainment  spray  valves  and 
pumps,  the  containment  air  coolers,  and 
thecontainment  iodine  filters  trams  Tht.s 
revision  changes  the  specific  testsignal 
to  indicate  that  the  appropriate 
Engineered  Safety  Feature 
ActuationSystem  test  signal  be  used 
during  the  required  surveillance  testing 

Date  of  issuance:  March  27.  1392 

Effective  date:  March  27. 1992 

Amendment  No.:  148 

Facility  Operating  License  No.  DPP 
89;  Amendment  revised  iheTechnical 
Specifications.  Public  comments 
requested  as  to  proposed  nosignificiint 
hazards  consideration:  No,  The 
Commission's  related  evaluation  ofthe 
amendment,  finding  of  emergency 
circumstances,  and  final  determination 
ofno  significant  hazards  consideration 
are  contained  in  a  Safety 
Evaluationdated  March  27.  1992. 

Local  Public  Document  Room 
location:  Calvert  County  Labrarj, Prince 
Frederick.  Maryland  206^8. 

Attorney  for  licensee.  Mr,  Jay  E. 
Silbert.  Esquire,  Shaw.Pitlman,  Potts 
and  Trow^bridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Project  Director  Hubert  A 
Capra 

Datpd  at  Rockville,  Maryland,  this  7th  day 
of  ,Apnl  19P2. 

Fur  the  Nuclear  Regulatory  Commission 
Steven  A.  Varga, 

Director  Division  of  Reactor  Projects  - 1/ 
I!,  (y^ice  of  Slid  ear  Reactor  Regulation 
[FR  Doc.  92-85-1  Filptl  4-14-92.-  8;45  amj 

BILUNQ  CODC  7S90-01-f 


[Docket  Na  50-34«-Chrt>.  50-364-ClvP  and 
ASLBP  No.  91-€26-02-CtvP| 

Alabama  Power  Co.;  (Joseph  M.  Farley 
Nuclear  Plant,  Units  1  and  2);  Hearing 
(Second  Phase  of  Evidentiary  Hearing 
in  Civil  Penalty  Proceeding) 

April  9.  1992. 

On  August  21.  1990.  the  NRC  staff 
issued  an  Order  Imposing  Civi! 
Monetarv'  Penalty  to  Alab.ima  Powpr 
Company  (APCo).  (55  FR  35.230  (1990)). 
The  order  alleges  that  APCo  violated 
certain  of  the  requirements  of  10  CFR 
5049,  which  mandates  that  nuclear 
facility  electrical  equipment  impertant 
to  safety  must  be  qualified  to  remain 
functional  during  the  harsh 
environmental  conditions  that  will  exist 
during  and  after  a  design  basis  accident. 
The  order  imposed  a  fine  of  $450,000  for 
the  alleged  violations.  Acting  pursuant 
to  10  CFR  2.205(d).  APCo  challenged  the 
validity  of  the  staffs  order  and 
requested  a  hearing 

In  a  January  23.  1992  order,  the 
Licensing  Board  declared  that  the 


evidentiary  hearing  for  this  proceeding 
would  be  conducted  m  two  phases. 
During  the  first  phase,  the  staff  and 
APCo  could  present  direct  testimony 
regarding  the  validity  of  the  civil  penalty 
order  and  conduct  cross-examination 
relative  to  that  testimony.  The  order 
also  established  that  at  the  second  (and 
concluding)  phase  of  the  hearing,  the 
Board  would  receive  staff  rebuttal 
testimony  and  APCo  surrebuttal 
testimony  and  provide  the  parties  wiih 
the  opportunity  to  cross-examine  the 
sponsonng  witnesses.  Thereafter,  on 
February  11-14,  18-21,  1992,  the 
Licensing  Board  conducted  the  first 
phase  nf  the  evidentiary  hearing. 

Please  take  notice  that  the  Board  will 
ronduct  the  second  phase  of  the 
evidentiary  heanng  in  this  proceeding 
beginning  at  9  a  m,  on  Monday,  May  18, 
1992,  in  the  NRC  fieanng  Room,  Fifth 
Floor,  West  Tower,  East-West  Towers 
Building,  4350  E^st-West  Highway, 
Bethesda,  Maryland.  The  hearing  will 
continue  each  weekday  (holidays 
excepted)  until  concluded. 

Bethesda,  Maryland,  April  9, 1992. 

For  the  Atomic  Safety  and  Licensing  Board, 
G.  Paul  BoUwerk,  ID, 
Chairman,  Administrative  Judge. 
[FR  Dor  92-8-iX)  Filed  4-14-92;  8:45  am) 
BOiJNO  COOC  7S1(M)1-il 


[Docket  No.  50-2201 

Niagara  Mohawk  Power  Corporation; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determinattcn. 
and  Opportunity  for  Heanng 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No,  DPR- 
63  issued  to  Niagara  Mohawk  Power 
Corporation  (the  licensee)  for  operation 
of  the  Nine  Mile  Nuclear  Station,  Unit 
No.  1,  located  in  Oswego  County,  New 
York, 

The  proposed  amendment  would 
change  sections  3.1.1b(l)  and  4.1.1b(l)  to 
allow  operation  with  control  rod  22-31 
potentially  uncoupled  for  the  remainder 
of  cycle  10.  which  is  scheduled  to  end  in 
September  1992.  The  proposed 
amendment  specifies  conditions  under 
which  control  rod  22-31  may  be 
operated  and  modifies  existing 
surveillance  requirements  to  require  rod 
position  verficiation  by  use  of  neutron 
instrumentation.  Conforming  changes 
would  be  made  to  the  Bases. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 


Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Conunission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  signiHcant 
hazards  consideration,  which  is 
presented  below: 

The  operation  of  Nine  Mile  Point  Unit  1.  in 
accordance  with  the  proposed  amendment, 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  only  accident  evaluated  in  the  Safety 
Analysis  Report  (SAR)  which  could  be 
impacted  by  the  withdrawal  of  potentially 
uncoupled  control  rod  22-31.  it  the  Control 
Rod  Drop  Accident  (CRDA).  For  the  CRDA, 
the  faulty  control  rod  is  assumed  uncoupled 
from  the  CRD.  (Control  Rod  Drive)  that  it 
sticks  in  an  inserted  position,  that  it  does  not 
follow  the  CRD  during  withdrawal,  and  then 
becomes  unstuck  and  drops  to  the  position  of 
the  withdrawn  CRD.  The  other  control  rods 
and  CRDb  are  assumed  to  operate  properly 
and  remain  coupled  for  the  duration  of  the 
accident.  For  control  rod  22-31.  because  its 
coupling  with  the  control  rod  drive  cannot  be 
confirmed.  It  must  be  assumed  that  they  are 
uncoupled  and  could  therefore  potentially 
affect  the  CRDA  analysis  conclusions  unless 
adequate  restrictions  and  compensatory 
provisions  are  instituted  to  preclude  such  a 
possibility. 

Above  20%  of  rated  thermal  power,  a 
Niagara  Mohawk  calculation  concludes  that 
the  consequences  of  a  CRDA  are  negligible 
and  no  constraints  on  control  rod  sequences 
are  required.  Therefore,  pursuant  to  Niagara 
Mohawk's  calculation,  the  proposed 
amendment  requires  control  rod  22-31  to 
remain  inserted  and  not  be  withdrawn 
whenever  rated  thermal  power  is  below  20%. 
When  at  greater  than  20%  rated  thermal 
power,  control  rod  22-31  may  be  withdrawn 
up  to  position  46  with  the  requirement  that  its 
position  be  verified  by  neutron 
instrumentation  (LPRM  or  TIP)  response  as 
the  control  rod  is  withdrawn.  Although  the 
current  overtravel  test  data  and  friction  test 
data  indicates  that  control  rod  22-31  is 
coupled,  the  adequacy  of  its  coupling  cannot 
be  ascertained.  The  restriction  on  operation 
of  CRD  22-31  to  above  position  46  provides 
additional  conservatism  that  an  inadvertent 
uncoupling  by  the  postulated  mechanism 
whereby  the  uncoupling  rod  is  installed  in  the 
wrong  hole  in  the  CRD  spud,  does  not  occur. 
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The  existing  Technical  Specifications  prohibit 
continued  operation  with  any  other 
uncoupled  rod  withdrawn.  During  the 
withdrawal  of  control  rod  22-31  above  20% 
rated  thermal  power,  neutron  instrumentation 
enables  monitoring  of  the  neutron  flux  in  the 
vicinity  of  the  control  rod  thereby  verifying 
that  the  control  rod  blade  tracks  with  the 
drive  movement.  This  ensures  that  the  rod  is 
not  sticking  and  separated  from  the  CRD.  If 
such  verification  cannot  be  accoipplished.  the 
proposed  amendment  requires  that  control 
rod  22-31  be  fully  inserted  and  valved  out  of 
service. 

The  compensatory  actions  of  the  proposed 
amendment  assuring  that  the  position  of  the 
affected  control  rod  22-31  corresponds  to  the 
position  of  CRD  22-31.  in  conjunction  with 
the  proposed  requirement  for  full  insertion  of 
CRD  22-31  when  below  20%  rated  thermal 
power  results  in  the  probability  and/or 
consequences  of  a  CRDA  not  being  increased 
by  the  proposed  changes. 

The  operation  of  Nine  Mile  Point  Unit  1,  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  possibility  of  an  accident  of  a  different 
type  than  previously  evaluated  has  not  been 
created  by  the  proposed  amendment.  The 
most  severe  consequence  of  an  improperly 
coupled  control  rod  is  the  CRDA.  and  as  was 
shown  above,  the  CRDA  analysis  conclusions 
are  unaffected  by  the  proposed  changes.  The 
Niagara  Mohawk  calculation  previously 
referenced  addresses  the  possibility  of 
equipment  damage  from  scram  loadings. 
Mechanism  damage  could  occur  during  the 
declaration  phase  of  the  scram  stroke.  If  the 
rod  were  indeed  uncoupled,  it  would  continue 
to  move  upward  and  the  velocity  limiter 
would  strike  the  bottom  of  the  fuel  support 
casting.  However,  analysis  shows  that 
although  damage  might  occur  to  the  velocity 
limiter  or.  upon  rebound,  to  the  spud  and  the 
lock  plug,  there  is  insufficient  energy  to 
dislodge  the  fuel  support  and  fuel. 
Furthermore,  the  Niagara  Mohawk 
calculation  of  possible  deformation  within 
the  coupling  assembly  does  not  indicate  any 
adverse  scram  performance  for  the  rod.  The 
Niagara  Mohawk  calculation  concludes  that 
the  scram  and  insertion  performance  are  not 
degraded  nor  are  other  reactivity  control 
functions  adversely  affected.  In  fact,  since 
the  rod  will  be  operated  at  a  slightly  inserted 
position  for  full  withdrawal,  it  should  have 
slightly  better  scram  reactivity  insertion 
characteristics. 

With  the  proposed  Technical  Specification 
changes,  it  is  therefore  reasonable  to 
conclude  that  operation  with  control  rod  22- 
11  potentially  uncoupled  will  not  lead  to  any 
condition  adverse  to  reactor  safety  and  will 
therefore  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1.  in 
accordance  with  the  proposed  amendment, 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  the  margin  of  safety 
as  the  limiting  event  associated  with  an 
uncoupled  control  rod  is  the  CRDA  and  all 


fuel  limits  stipulated  in  that  analysis  will  be 
met  when  the  compensatory  measures 
included  in  the  Technical  Specification 
changes  are  implemented. 

Therefore,  based  on  the  above  evaluation. 
Niagara  Mohawk  has  concluded  that  these 
changes  do  not  involve  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Directives 
Review  Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  federal  Register  notice.  Written 
comments  may  also  be  deUvered  to 
room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  The  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC  20555.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  May  15, 1992,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  of  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Reference  and  Documents  Department. 
Penfield  Library,  State  University  of 


Nev%'  York.  Oswego,  New  York  13126.  If. 
a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atom.ic  Safety  and  Licensing 
Board,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary'  or  the 
designated  .Mom.ic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  m.ay  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  buth  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  expiantion  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  3  material  issue  of  law 
or  fact.  Contentioiis  shall  be  limited  to 
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matters  wjthin  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  ore  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportuity  to 
participate  fully  in  the  conduct  of  '.he 
heanng.  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

if  a  heanng  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
heanng  Any  hearmg  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
heanng  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  penod  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period. 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action 
it  will  publish  in  the  Federal  Register  a 
notice  of  issuance  and  provide  for 
opportunity  for  a  heanng  after  issuance 
The  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infrequently. 

A  request  for  a  heanng  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  US 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW,.  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  d'jxmg  the  last  ten  (10) 


days  of  the  notice  period,  it  is  requested 
that  the  peititioner  promptly  so  mfomn 
the  Commission  by  a  foil-free  fpiephone 
call  to  Western  Union  at  1— (BOO!  325- 
6000  (in  Missoun  1— (800)  342-6700)  The 
Western  Union  operator  should  he  sivtn 
Datagram  Identification  Number  3'^" 
and  the  following  message  addresst'd  t 
Robert  A.  Capra  petitioner  s  name  and 
telephone  number,  date  petition  was 
mailed,  plan!  name,  and  publif  s^i'^n 
date  and  page  number  of  this  Federal 
Register  notice,  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U,S,  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Mark  1  VVetterhahn, 
Esquire,  Winston  and  Straw.  1400  L 
Street,  NW,,  Washington,  DC  20005- 
3502.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions. 
supplemental  petitions  and/or  requests 
for  heanng  will  not  be  entertained 
rtbsent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  20 
CFR  2.714(a](l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  31,  1992,  which 
IS  available  for  public  Inspection  at  the 
Commission's  Priblic  Document  Room, 
the  Gelman  Building.  2120  I.  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Reference  and  Documents  Department 
Penfieid  Library,  State  University  of 
New  York.  Oswego.  New  York  13128. 

Dat»-d  Ht  RcH  kvillp  Maryland,  thia  7th  day 

of  Apr.! 

Donald  S,  Bnakniaii. 

Senior  Praiect  SUwi:ig€r.  Project  Directorate 
I-l.  Division  of  RfO(  tor  Projects — ////.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc  92 -e-'OZ  Filed  4-14-92:  8:45am] 

BtUJMQ  coot  7MO-0t-M 


[Docket  No.  030-2962fr-OM;  R«:  Ucenae 
Su»pen«ion;  ASLBP  Ho.  92-653-02-OM  ( 

Piping  Specialists,  Inc.;  (Byproduct 
Material  Ucense  No.  24-24a2&-01  EA 
91-136);  Memorandum  and  Order 

A  public  evidentiary  hearing  will 

commence  April  28. 1992,  at  the  U,S. 
Court  of  Appeals,  Courtroom  P,2S  511 
Grand  .Ave,.  Kansas  City.  MO  Mn)6 
The  first  session  will  start  at  1:30  p.m, 
local  time;  subsequent  times  will  be 
announced.  The  heanng  should 
conclude  by  May  1,  1992. 


For  thp  Atomir  SflfpU-  snr)  Licensing  Board, 
Bethesds,  Ma^Mand 
PetiiT  B  BUxJi 
Ctc:r 
|FR  Doc.  9^-8689  Piled  4-14-92;  fc45  ain| 

nLUHO  COOf    ^MOi-'  w 


Docket  No  w-aasi 

Power  Auttiortty  of  the  State  o<  New 
York  Withdrawal  of  Application  for 
Amendment  to  Facility  Ojjeratlng 
Ucense 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Power 
Authority  of  the  State  of  New  York  (the 
licenser]  to  withdraw  its  January  16, 
1990  appiuation  for  proposed 
amendment  to  Facility  Operating 
License  No.  DPR-59  for  the  James  A. 
FitzPatrick  Nuclear  Power  Plant  located 
in  Oswego  County.  New  York. 

The  proposed  amendment  would  have 
revised  the  containment  leak  rate  testing 
requirements  at  the  PitzPatrick  plant. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
FiHleral  Re^jruler  or  Mi^-ch  21,  1990.  (55 
KR  10545j,  liuweyer.  by  letter  dated 
March  31. 1992,  the  licensee  withdrew 
the  proposed  cbange. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  Iti,  1990.  and 
the  licensee's  letter  dated  March  31, 
1992,  which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street,  NW., 
Washington  'X    !^1^6  I'le  State 
University  of  .New  \  orK.  Penfieid 
Library,  Reference  and  Documents 
Department  Oswego,  New  York. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  April  1992. 

For  The  Nuclear  Regulatory  Conunlasion. 
Brian  C  McCabe, 

Project  Manager.  Project  Directorate  1-1. 
Division  of  Reactor  Projects — ////.  Office  of 
Nuclear  Reactor  Regulation. 
^y.  !  ir  f   9:-87(n  Filed  4-14-92;  8:46  am) 

nuJMG  COOC  7MO-Ot-4l 


OFFICE  or  MANAGEMENT  AND 
BUDGET 

Budget  Rescisnions  end  Defensli 

On  April  8,  199Z  the  President 
transmitted  a  Special  Message 
prt^xwing  the  rescission  of  FY  1992 
budgetary  resources.  The  Special 
Message  transmitted  to  the  House  and 
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Senate  contained  a  Presidential 
transmittal  memorandum,  proposed 
changes  in  appropriations  language,  and 
other  technical  information.  For 
additional  information  on  this  Special 
Message,  contact:  0MB:  Budget  Review 
and  Concepts  Division,  room  6202,  New 
Executive  Office  Building,  Washington. 
DC  20503,  (202)  395-4632 


Rescission 


The  rescission  proposal  would  eliminate 
all  remaining  FY  1992  funding  for  the 
Office  of  the  Federal  Inspector  (OFI)  for 
the  Alaska  Natural  Gas  Transportation 
System.  The  OFI  was  established  in 
1979  to  expedite  construction  of  an 
Alaskan  natural  gas  pipeline  that  was  !o 
connect  through  Canadian  gas  pipelines 
to  gas  pipelines  in  the  lower  48  states. 


This  pipeline  has  never  been  built,  its 
construction  is  nat  expected  in  the  near 
future,  and  the  FY  I'lSa  Budget  proposes 
no  new  funding  for  the  OFI  Legislation 
to  abolish  the  OFI  and  to  dispose  of  its 
\a:!ous  functions  will  be  submitted  to 
Congress  by  the  Departmpnt  of  Energy. 
The  amount  proposed  for  rescission  is 
as  follows: 


Rescission  Proposal 


Budgetary 

resources 

proposed  for 

rescission  (in 

t^iousands  ot 

dollars) 


R92-34 


'  Department  of  Energy 

En«'g>  P':>grams: 

F0SS4I  energy  research  and  deveJopment  (0MB  Identification  code  89-021 3-0-1-271). 
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James  C.  Murr. 

Associate  Director  for  Legislative  Reference 

and  A  dministration. 

[FR  Doc  92-8"25  Filed  4-14-92:  8:45  am) 
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Dated:  April  10, 1992. 
Allan  V.  Bunnan. 
Administrator. 
[FR  Doc.  92-8727  Filed  4-14-«2:  8:45  am) 

BKXmO  COOe  3110-0t-M 


Office  of  Federal  Procurement  PoMcy       DEPARTMENT  OF  STATE 


Revision  of  the  Office  of  Management 
and  Budget  (0MB)  Circular  No.  A-1 19, 
Extension  of  Public  C^amment  Period 

AOENCy:  Office  of  P'ede-rh  F^ocurement 

Pohcy  iOFPP;,  0MB 

action:  ONiB  !3  extending  the  deadline 
for  public  comments  on  Circular  No.  A- 
119,  "Federal  Participation  in  the 
Development  and  Use  of  Voluntary 
Standards  ■  This  Circiilar  is  being 
reviewed  and  revised,  as  appropriate,  to 
foster  greater  agency  use  of  voluntary 
Standards,  particularly  in  light  of 
recently  stated  national  objectives,  and 
to  increase  the  effectiveness  of  the 
Circular  The  revised  Circular  was 
ongmally  published  for  comment  on 
March  20.  1992  with  a  deadline  for 
receiving  comments  of  April  20, 1992. 
The  deadline  is  hereby  extended  to  May 
20.  1992. 

OATHS:  Comments  must  be  received  on 

or  be'jre  May  20. 1992. 

ADDRESSES:  Wntten  comments  should 

be  sen"  'o  Off:ce  of  Management  and 
Budge!,  Off":ce  of  Federal  Procurement 

Policy,  725  l"-h  S-ree-.  \vV 
Wash  ma' on  DC  20.50  3 

FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Jordan.  Policy  Analyst.  Office  of 
Federal  Procurement  Policy,  725  17th 
Street.  NW..  Washington.  DC  20503. 
Telephone  (202)  395-6810. 


P'jbbc  Notice  1603' 

Delegation  of  Authority  Numt>«r  195 
Soviet  Nuclear  Risk  Reduction  Act 


me 


By  virtue  of  the  authority  vested 
as  Secretary  of  State,  including  the 
authority  of  section  4  of  the  Act  of  May 
26, 1946  (22  U.S.C.  2658)  and  Presidential 
Delegation  of  Authority  dated  March  20. 
1992, 1  hereby  delegate  to  the  Deputy 
Secretary  of  State  in  his  capacity  as  the 
Coordinator  for  U.S.  Assistance  to  the 
new  Independent  States  the  functions 
vested  in  the  President  under  section 
211(b)  of  H.R.  3807.  as  passed  by  the 
Senate  on  November  25, 1991.  and 
referred  to  in  section  108  of  the  Dire 
Emergency  Supplemental 
Appropriations  and  Transfers  for  Relief 
From  the  Effects  of  Natural  Disasters. 
for  other  Urgent  Needs,  and  for 
Incremental  Cost  of  "Operation  Desert 
Shield/Desert  Storm"  Act  of  1992  (Pub. 
L  102-229). 

Notwithstanding  this  delegation  of 
authority,  the  Secretary  of  State  may 
exercise  the  functions  herein  delegated 
at  any  time. 

This  Delegation  of  Authority  shall  be 
published  in  the  Federal  Register. 
Dated:  April  3. 1992. 
lames  A.  Baker  III, 
Secretary  of  State. 
[FR  Doc.  92-8665  Filed  4-14-92;  8:45  am] 


Office  of  Defense  Trade  Controls 

(Public  Notice  1607! 

Munitions  Exports  to  A.  Rosenthal 
(PTY)  LTD.  Located  In  Namibia  and 
South  Africa,  and  Two  of  Its 
Employees,  Kari  Cording  and  Ian  Ace 

AGENCY:  Department  of  State. 

ACTION:  Notice 


SUMMARY:  Notice  is  hereby  given  that  all 
existing  licenses  and  other  approvals, 
granted  pursuant  to  section  38  of  the 
Arms  Export  Control  Act,  that  authorize 
the  export  or  transfer  of  defense  articles 
or  defense  services  by,  for.  or  to,  A. 
ROSENTHAL  (PTY)  LTD.  [located  in 
Namibia  and  South  Africa),  and  two  of 
Its  employees.  KARL  CORDING  and 
IAN  ACE  and  any  other  subsidiaries  or 
associated  companies,  of  defense 
articles  or  defense  services  are 
suspended,  in  addition,  it  shall  be  the 
policy  of  the  Department  of  State  to 
deny  all  export  license  applications  and 
other  requests  for  approval  involving, 
directly  or  indirectly,  the  above  cited 
entities.  This  action  also  precludes  the 
use  in  connection  with  such  entities  of 
any  exemptions  from  license  or  other 
approval  included  in  the  ITAR  (22  C.F.R. 
Parts  120-130). 

EFFECTIVE  DATE:  March  19,  \992 

FOR  FURTHER  INFORMATION  CONTACT: 

Clyde  G,  Bryant,  [r .  Chief.  Compliance 
Analysis  Division.  Office  of  Defense 
Trade  Controls.  Center  for  Defense 
Trade,  Bureau  of  Politico-Military 
Affairs,  Department  of  State  (703:  875- 
6650). 

SUPPt^MENTARY  INFORMATION:  On 

March  19.  1992,  the  US,  Department  of 
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Commerce  revoked  all  export  licenses 
and  other  written  approvals  m  which  A 
ROSENTHAL  (PTY)  LTD,  (with 
locations  in  Namibia  and  South  Afncd) 
and  two  of  its  employees.  Karl  Cording 
and  Ian  Ace  appear  or  participate  m  any 
manner  or  capacity. 

The  defendants.  A.  Rosenthal  (PTY) 
LTD.,  and  two  of  its  emp!o\  ees.  Karl 
Cording  and  Ian  Ace  have  allegedly 
\iolated  the  E,xport  Administration 
Regulations  (codified  at  15  CFR  parts 
768-799  (1991),  issued  pursuant  to  the 
Export  Administration  Act  of  1979.  as 
amended  (50  L'.S.C.  App,  2410-:4201) 
All  privileges  and  outstanding  licenses 
in  which  the  defendants  appear  or 
participated  were  revoked  by 
Commerce. 

This  action  has  been  taken  pursuant 
to  section  38(g)(4)(B)  of  the  Arms  Export 
Control  Act  (AECA).  (22  U.S.C. 
2778(g)(4)(B))  and  §  128.7(a)(1). 
126.7(a)(2),  and  126.7(a)(6)  of  the 
International  Traffic  in  Arms 
Regulations  (22  CFR  128.7(a)(1)  (2)  &  (61), 
and  the  Department  of  Commerce  Order 
Denying  Export  Privileges  to  A. 
Resenthal  (PTY)  LTD,  [lx)cated  m 
Namibia  and  South  Africa],  and  two  of 
its  employees,  Karl  Cording  and  Ian  Ace 
(March  19,  1992).  It  shall  be  the  policy  of 
the  Department  of  State  to  deny  all 
export  license  applications  involving, 
directly  or  indirectly,  A.  Rosenthal 
(PTY)  LTD.  [located  in  Numibia  and 
South  Africa],  Karl  Cording  and  Ian  A?  r 
This  action  also  precludes  the  use  m 
connection  with  such  entities  of  any 
exemptions  from  license  or  other 
approval  requirements  included  in  the 
ITAR  (22  ere  parts  120-130),  It  will 
remain  in  effect  until  the  Commerce 
Department  denial  order  is  lifted. 

Dated:  April  8.  1992. 
William  8.  Robinson, 

Director  Office  of  Defense  Trade  Controls, 

Department  of  State. 

[FR  Doc.  92-«840  Filed  4-14-92;  8:45  am) 

BIUJNO  CODE  4710-2&-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  Airplane 
Flight  Manual 

agency:  Federal  Aviation 
Administration,  DOT, 
ACTION:  Notice  of  proposed  advisory 
circular  and  requests  for  comments. 

SUMMARY:  This  notice  announces  the 

availability  of  and  requests  comments 
on  a  proposed  advisory  circular  (AC) 
concerning  the  form  and  content  of  the 
approved  and  unapproved  portions  of 


the  FAA-approved  Airplane  Flight 
Manual  (APTv^) 

DATES:  Comments  m,u.st  be  received  on 
or  before  August  3.  1992. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to  the  Federal  Aviation 
Administration,  attention:  Don  Stimson, 
Flight  Test  and  Systems  Branch,  ANM- 
111,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  1601  Lind 
.Avenue  S\V  .  Renton,  Washington, 
98055—4056.  Comments  may  be  inspected 
at  the  above  address  between  7:30  a.m. 
and  4  p,m,  weekdays,  except  Federal 
holidays, 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Siegrist,  Regulations  BrcLiii,ii, 
ANM-114,  at  the  above  address, 
telephone  (2061  22--212H 
SUPPLEMENTARY  INFORMATION 

Comments  Invited 

A  copy  of  the  subject  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  "FOR  FURTHER 
INFORMATION  CONTACT.'  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire,  Commenters  must  identify  the 
subject  of  the  .AC  and  submit  comments 
m  duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Transport 
Standards  Staff  before  issuing  the  final 
AC. 

Discussion 

The  primary  purpose  of  the  FAA- 
approved  Airplane  Flight  Manual  is  to 
provide  an  authoritative  source  of 
information  considered  to  be  necessary 
for  or  likely  to  promote  safe  operation  of 
an  airplane.  The  AFM  provides  a  variety 
of  information  necessary  for  safe 
operation  of  an  airplane  under  normal 
and  emergency  conditions.  Operating 
limitations  and  procedures,  and 
performance  and  loading  information 
constitute  the  normal  makeup  of  the 
AF\t.  Historically,  the  AFM  was 
directed  to  the  needs  and  convenience 
of  the  flightcrew.  The  language  and 
presentations  in  the  manual  were  in 
con.sideration  of  the  user.  As  the 
commercial  transport  aircraft  industry 
continued  to  develop,  becoming  more 
technologically  sophisticated  and 
complex,  80  did  the  AFM,  Because  of 
this  complexity,  a  number  of 
manufacturers  have  modified  the 
presentation  of  data  available  in  the 
AFM  to  enhance  its  utility  for  the 
Oightcrew,  In  this  case,  the  AFM,  rather 
than  being  a  document  directly  used  by 
the  flightcrew,  has  developed  into  a 
reference  document  whose  presentation 


is  substantially  modified  to  improve 
utilization  in  the  format  of  the  flightcrew 
operations  manual. 

The  purpose  of  the  proposed  AC  is  to 
define  the  information  required  in  the 
AFM  by  the  applicable  airworthiness 
regulations  and  to  provide  further 
guidance  as  to  the  form  and  content  of 
both  the  approved  and  unapproved 
portions  of  the  AFM. 

Notice  of  this  proposed  AC  was  first 
published  on  February  2,  1989.  Since 
that  time,  the  AC  has  been  extensively 
revised  to  harmonize  with  similar 
advisory  material  expected  to  be  issued 
by  the  European  Joint  Aviation 
Authorities  (]AA),  and  to  add  an 
appendix  addressing  computerized 
versions  of  the  AFM.  These  revisions 
are  considered  to  be  extensive  enough 
to  warrant  republication  of  the  AC  for 
public  comment.  Relevant  comments 
received  in  response  to  the  prior  notice 
have  been  retained.  Those  comments 
will  be  considered  along  with  any 
additional  comments  received  on  or 
before  the  closing  date  for  comments 
specified  in  this  notice. 

Issued  in  Renton.  Washington,  on  April  6. 
199? 

Doridjd  L  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  92-8673  Filed  4-14-92;  8:45  am) 

BILLING  COOe  M10-1S-H 


Noise  Exposure  Map  Notice:  Rece'p^ 
o<  Noise  Compatibility  Program 
Update  and  Request  for  Review   Bato't 
Rouge  Metropolitan  Airport.  Baton 
Rouge,  LA 

AGENCY:  Federal  Aviation 
A  1"  nistration,  DOT. 
ACTION;  Notice. 

SUMMARY:  The  Federal  Aviation 

Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Greater  Baton 
Rouge  Airport  District  for  Baton  Rouge 
Metropolitan  Airport  under  the 
provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  part  150  are 
in  compUance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  update  that  was 
submitted  for  Baton  Rouge  Metropolitan 
Airport  under  part  150  in  conjunction 
with  the  noise  exposure  maps  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  September  27, 
1992. 

EFFECTIVE  DATE:  The  effective  date  of 
the  r  AA  s  determination  on  the  noise 
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exposure  maps  and  tne  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  March  31  1992. 
The  public  comment  penod  ends  May 
30,1992. 

FOB  FUHTMER  INF0RKIAT10N  COHTtkCT. 
Dean  A,  McMath.  Department  of 
Transportation.  Federal  Aviation 
.Adrr.inistratiiin,  Fort  Wonh,  Texas. 
76193-0610.  ,31')  624-5594.  Comments 
on  the  proposed  noise  compatibility 
program  update  should  also  be 
submitted  to  the  above  office. 
SUPPLEMEMTARV  INF0R«IAT10N:  This 
notice  announces  that  the  F.A-A  finds 
t.'-.at  the  noise  exposure  maps  submitted 
for  Baton  Rouge  Metropolitan  Airport 
are  in  compliance  with  applicable 
requirements  of  pari  150.  effective 
March  31.  1992.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  update  for  that 
airport  which  will  be  approved  or 
disapproved  on  or  before  September  27, 
1992.  This  notice  also  announces  the 
availability  of  this  program  update  for 
public  review  and  comment. 

Under  section  103  of  title  I  of  the 
A',  lation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  part  150. 
promulgated  pursuant  to  title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  Greater  Baton  Rouge  Airport 
District  submitted  to  the  FAA  on 
December  4. 1991  noise  exposure  maps, 
descriptions  and  other  documentation 
which  were  produced  during 
development  of  the  Airport  Noise 
Compatibility  Study  Update — 1991.  It 
was  requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act, 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 


and  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  update  under  section  104(b)  of 
the  Act, 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  Greater 
Baton  Rouge  Airport  District.  The 
specific  maps  under  consideration  are 
1991  Noise  Exposure  Map  and  1996 
Noise  Exposure  Map  found  as 
attachments  to  the  study  in  the 
submission. 

The  FAA  has  determined  that  these 
maps  for  Baton  Rouge  Metropolitan 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  March  31. 
1992.  FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information,  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  §  150.21  of 
FAR  part  150.  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  update  for 
the  Baton  Rouge  Metropolitan  Airport, 
also  effective  on  March  31. 1992. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 


requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days  will  be 
com.pleted  on  or  before  September  2' 
1992, 

The  F.AA's  detailed  evaluation  will  t>e 
conducted  under  the  provisions  of  14 
CFP  150.33  The  pnmary  considerhtionv 
in  the  evaluation  process  are  whether 
the  proposed  measures  may  reduce  the 
level  of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
pre\pnting  the  introduction  of  additionttl 
noncompatible  land  uses 

Interested  persons  are  invited  tu 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities. 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration, 

Airports  Division,  ASW-600.  Fort 

Worth,  Texas  76193-0600 
Greater  Baton  Rouge  .Airport  District. 

suite  212,  Ryan  Terminal  Building. 

Baton  Rouge.  Louisiana  70807 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading   FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Fort  Worth.  Texas.  March  31. 
1992. 

Donald  ].  Cuffey. 

Manager.  Arkansas/Louisiana  Airport 
Development  Office. 
[PR  Doc.  92-6677  Filed  4-14-92;  8:45  am] 

BIUJNQ  COOC  4910-13-II 


Receipt  of  Noise  Compatibility 
Program/Request  for  Review,  Greater 
Peoria  Regional  Airport.  Peoria.  IL 


agency:  Fedora!  Aviation 
Administration,  DOT. 
action:  Notice. 


summary:  The  Federal  Aviation 

Administration  (F.AAl  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  (NCPj  and  that 
was  submitted  for  Greater  Peona 
Regional  Airport  under  the  provisions  of 
title  1  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Public  Law  9&- 
193)  (hereinafter  referred  to  as  "the 
Act")  and  14  CFR  part  150  by  the 
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Greater  Peoria  Airport  Authority.  This 
program  was  submitted  subsequent  to  a 
determination  by  FAA  that  associated 
noise  exposure  maps  submitted  under  14 
CFR  part  150  for  Greater  Peona 
Regional  Airport  were  in  compliance 
with  applicable  requirements  effective 
April  12. 1991.  The  proposed  noise 
compatibility  program  will  be  approved 
or  disapproved  on  or  before  September 
23,  1992. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  start  of  its  review  of  the 
associated  noise  compatibility  program 
is  March  27,  1992.  The  public  comment 
period  ends  May  26.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  R.  Mork.  Federal  Aviation 
Administration,  Great  Lakes  Region. 
Chicago  Airports  District  Office,  CHI- 
ADO-630.5,  2300  East  Devon  Avenue, 
room  258,  Des  Plames,  Illinois  60018. 
(312)  694-7522.  Comments  on  the 
proposed  noise  compatibility  program 
should  also  be  submitted  to  the  above 
office. 

SUPPUEMENTARV  INFORMATK>N:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  at  Greater  Peoria 
Regional  Airport.  The  program  will  be 
approved  or  disapproved  on  or  before 
September  23.  1992.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and  comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150.  promulgated 
pursuant  to  title  I  of  the  Act.  may  submit 
a  noise  compatibility  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  FAA  has  formally  received  the 
Noise  Compatibility  Program  for  the 
Greater  Peoria  Regional  Airport. 
effective  March  27,  1992.  after  reviewing 
and  accepting  the  errata  and  revised 
exhibits  submitted  on  March  20.  1992. 
These  errata  and  revised  exhibits  were 
submitted  in  response  to  our  Februdry 
12. 1992.  review,  based  on  the  sponsors 
original  submittal  of  May  20.  1991.  It 
was  requested  that  the  F,\A  review  this 
material  and  that  the  noise  mitigation 
measure,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act.  Preliminary  re\  lew  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibili'y 


programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program,  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be  completed 
on  or  before  September  23,  1992. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150,33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  m.easures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  propo.'ipd  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  800 
Independence  Avenue.  SVV.,  room  617, 
Washington.  DC  20591. 

Federal  Aviation  Administration.  Great 
Lakes  Region.  Airports  Division,  2300 
East  Devon  Avenue,  room  209,  Des 
Plames.  Illinois  60018. 

Federal  Aviation  Administration. 
Chicago  Airports  Division  Office,  2300 
East  Devon  Avenue,  room  258.  Des 
Plaines.  Illinois  60018. 

Greater  Peona  Airport  Authority, 
Greater  Peona  Regional  Airport.  1900 
South  Maxwell  Road,  Fourth  Floor, 
Peoria,  Illinois  61607, 

Division  of  Aeronautics,  Illinois 
Department  of  Transportation.  Capital 
Airport,  Springfield,  Illinois  62706. 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading.  FOR  further  information 

CONTACT. 

issued  in  Des  Plaines.  Illinois,  March  27, 
1992 

Louis  H.  Vates. 

Mijnager.  Chicago  Airports  District  Office, 
Great  Lakes  Region. 
[FR  Doc.  92-8679  Filed  4-14-92;  8:45  am] 

BILUMG  CODE  M10-13-II 


Approval  of  Nol«e  Compatibility 
Program  Portland  International  Airport 
Portland,  OR 

agency:  Federal  Aviation 
.Administration,  DOT. 
ACTION:  Notice 


summary:  The  Federal  Aviation 
.•\ti ministration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Director  of 
Aviation  of  the  Portland  International 
Airport  under  the  provisions  of  title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L  96-193) 
and  14  CFR  part  150.  These  findings  are 
made  in  recognition  of  the  description  of 
Federal  and  non-Federal  responsibilities 
in  Senate  Report  No.  96-52  (1980). 
On  September  16, 1991,  the  FAA 
determined  that  the  noise  exposure 
maps  submitted  by  the  Director  of 
Aviation  under  part  150  were  in 
compliance  with  applicable 
requirements.  On  March  4, 1992,  the 
Assistant  Administrator  for  Airports 
approved  the  Portland  International 
Airport  noise  compatibility  program.  All 
but  two  of  the  program  elements  were 
approved. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA  8  approval  of  the  Portland 
International  Airport  noise  compatibility 
program  is  March  4, 1992 

FOR  FURTHEN  INFORMATION  CONTACT. 
Dennis  G.  Ossenkop;  Federal  Aviation 
Administration:  Northwest  Mountain 
Region;  Airports  Division,  ANM-611; 
1601  Lind  Avenue,  SW.,  Renton.  WA, 
98055-4056.  Documents  reflecting  this 
FAA  action  may  be  reviewed  at  this 
same  location. 

SUPW-EMENTARY  INFORMATION:  This 
noiii.p  anriOij:,'i  cs  'u.,-.:  ::^f  i  ,\A  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Portland 
International  Airport,  effective  March  4 
1992.  Under  section  104(a)  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  who  has 
previously  submitted  a  noise  exposure 
map  may  submit  to  the  FAA  a  noise 
compatibility  program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  a  program  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  the  State, 
local  communities,  government 
agencies,  airport  users,  and  FAA 
personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulation  (FAR)  part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
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ac'nn.  The  FAA  s  approval  o' 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act  and  is  limited  to  the 
following  determinations:. 

d  The  noisc  compatibility  program 
was  developed  m  accordance  with  the 
provisions  and  procedures  of  FAR  part 
1S3; 

b  Program  measures  are  reasonably 
cons:s'en(  w;*h  achieving  the  goals  of 
red'-coij  existir.g  noncompatible  land 
uses  around  tne  airport  and  preventing 
the  mtrodiir'ior  of  additional 
noP'^cmpaML'ie  irinj  uses; 

c  Pros'-ir-;  measures  would  not  create 
a:^.  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
tvpfs  or  classes  of  aeronautical  uses, 
vioid'e  the  terrrs  of  airport  grant 
agreements,  or  Intrude  into  areas 
preempted  by  the  Federal  Government 
and 

b  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
Stifety.  adversely  affecting  the  efficient 
use  and  management  of  the  na\'i5able 
airspace  and  air  traffic  control  sjrstems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FrVA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
F.AR  part  150,  J  150  5.  Approval  is  not  a 
determination  concerning  the 
acceptability  of  land  uses  under  Federal 
State,  or  Irxial  law.  Approval  does  not 
by  :'seif  constitute  an  FAA 
ir-.piemenung  action.  A  request  for 
Fe  jerdi  .Action  or  approval  to  implement 
specific  noise  compatibility  measures 
may  be  re<5uired,  and  an  FAA  decision 
on  the  request  may  require  an 
er'.nronmentai  assessment  of  the 
proposed  action,  Approvafdoes  not 
constitute  a  commitment  by  the  FAA  to 
r.nancialiy  assist  in  the  implementation 
of  the  progr8m  nor  a  determination  that 
ail  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
F.AA.  Where  Federal  funding  is  sought 
requests  for  proiect  gmnts  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Ren"  jr   W  rtshmgton. 

The  Port  if  i:)f  .rf'  J  submitted  to  the 
Fi\A  the  noise  exposure  maps, 
descriptions,  and  other  documentation 
produced  dunng  the  noise  compatibility 
planning  study  conducted  at  Portland 
In'pmationai  Airport.  The  Portland 
Ir'pmational  Airport  noise  exposure 
maps  were  detennined  by  FA.\  to  be  in 
compliance  with  applicable 
requirements  on  September  IQ,  1991. 


Notice  of  this  detenr.  inn  til  in  was 
published  In  the  Federal  Register  on 
October  8, 1991 

The  Portland  International  Airport 
noise  compatibility  program  contains  a 
proposed  noise  compatibility  program 
comprised  of  actions  designed  for 
phased  Implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to  the 
year  1995.  It  was  requested  that  the  FA.^ 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  September  16, 1991  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program, 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control] 
Failure  to  approve  or  disapprove  such 
program  within  the  lao^lay  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport.  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  F/VR  part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Assistant  Administrator  for  Airports 
effective  March  4, 1992. 

Outright  approval  was  granted  for  all 
program  elements  except  elements  LA-5 
and  LB.7.  Program  Element  IA.5  was 
disapproved  for  purposes  of  part  1.50 
because  tt  can  not  be  shown  that  this 
element  provides  any  noise  mitigation 
benefit.  Program  Element  I.B.7  was 
disapproved  because  it  can  not  be 
shown  that  construction  of  high-speed 
exit  taxlways  provides  any  noise 
mitigation  benefit. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Assistant  Administrator  for 
Airports  on  March  4, 1992.  The  Record 
of  Approval  as  well  as  other  evaluation 
materials  and  the  documents  comprising 
the  submittal,  are  available  for  review  at 
the  FAA  office  listed  above  and  at  the 
administrative  offices  of  the  Portland 
International  Airport. 

Issued  in  Renton.  Washington  on  March  23, 
1992. 

David  A.  FteM, 

Acting  Manager.  Airports  Division, 
Northwest  Mountain  Region. 

[FR  Doc.  92-8878  Filed  4-14-92:  8:45  am) 

BtUJNG  COOC  «Sia-13-« 


Intent  To  Prepare  an  Environmental 
Impact  Statement  af>d  To  HoM 
Environmental  Scoping  Meetings  for 
Runway  Safety  Area  Improvements 
and  Taxhmy  Extension  at  Tweed-New 
Haven  Airport  Mew  Haven,  CT 

aqency:  Federal  Aviation 

Administration.  DOT. 

ACnoM:  Notice  of  public  environmental 

scoping  meetings. 

SUMMARY:  The  Federal  Aviation 
Administration,  (FAA)  is  issuing  notice 
to  advise  the  public  that  an 
F.n\ironmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposal  by  the 
City  of  New  Haven  to  construct  runway 
safety  area  improvements  at  the 
southerly  end  of  Runway  02-20  and  to 
extend  the  existing  parallel  taxiway  to 
the  southerly  end  of  this  runway.  To 
ensure  that  all  significant  issues  related 
to  the  proposed  action  are  identified, 
public  scoping  meetings  will  t>€  held. 
FOR  FURTHER  INFORMATtON  CONTACT: 
John  Silva,  Manager,  Environmental 
Programs.  Airports  DivTsion,  New 
England  Region.  Federal  Aviation 
Administration.  12  New  England 
Executive  Park.  Burlington, 
Massachusetts  01803.  Telephone 
num.her  6ir-273-7060. 
SUPPt^MEMTARY  INFORKIATION;  On 
March  16.  1992.  FAA  completed  an 
Envi.Tinmental  Assessment  (FL'X)  of  a 
prtiposed  reconstruction  and  extension 
of  the  parallel  taxiway  serving  Runway 
02-20  (Taxiway  B)  and  the  construction 
of  runway  safety  area  improvements  at 
the  southerly  end  of  Runway  02-20.  (A 
rjnway  safety  area  at  the  southerly  end 
of  Runway  02-20  is  an  area  1.000  feet 
long  and  500  feet  wide,  prepared  or 
suitable  for  reducing  the  nsk  of  damage 
to  a;rpianes  in  the  event  of  an 
undershoot,  overshoot,  or  excursion 
from  the  mnway)  The  EA  concluded 
that  an  EUS  needed  to  be  prepared 
because  of  the  potential  for  significant 
adverse  environmental  effect,  prim.anly 
to  wetlands  and  floodplain  areas. 

Comments  and  suggestions  are  invnted 
from  Federal.  State,  and  local  agencies, 
and  other  interested  parties,  in  order  to 
ensure  that  a  full  range  of  issues  related 
to  the  proposed  projects  are  identified 
and  addressed  in  the  scope  of  work  for 
the  EIS.  Copies  of  the  FA  may  be 
obtained  by  contacting  FAA  at  the 
above  address  or  telephone  number. 
Comments  and  suggestions  may  be 
mailed  to  the  same  address. 

Public  scoping  meetings 

In  order  to  provide  public  input,  a 
scoping  meeting  for  Federal,  State,  and 
local  agencies  will  be  held  on  Thursday. 
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May  28,  1992,  at  1:30  p.m.  at  Robinson 
Aviation,  Tweed-New  Haven  Airport.  ,50 
Thompson  Avenue,  East  Haven. 

Connecticut.  An  additional  meetins  to 
receive  public  input  will  be  held  on 
Thursday,  May  28,  1992.  at  7:30  p.m  .  at 
City  of  New  Haven,  Hall  of  Records.  200 
Orange  Street,  4th  Floor  Caucus  Room, 
New  Haven.  Connecticut.  These 
meetings  will  be  preceded  by  a  fiel.i  tour 
of  the  project  area  at  10  a.m.  on  the 
same  day  The  tour  will  commence  from 
the  entrance  to  the  Tweed-New  Haven 
terminal  building,  Burr  Street.  .New 
I  iaven,  Connecticut.  The  walking 
surface  will  be  turf  and  crushed  stnne 
through  a  coastal  marsh.  Feder,j!.  State, 
and  lo'.:al  agency  representatives  are 
encouraged  to  attend  all  three  events 
Additional  information  may  be  obtained 
by  contacting  FAA  at  the  above  address 
^r  telephone  number. 

Issued  ir,  Burlington.  Massachuseits.  an 
April  3,  1992, 
Vincent  A.  Scarano, 
Manager.  Airports  Division,  FAA,  h'ew 
England  Region. 

IFF  Dor  Q2-4«^-6  Filed  4-14-92;  8:45  am) 
BILUNG  COM  «10-13-tl 


Maritime  Admlrtistration 

Change  of  N»fn«  of  Approved  Trustee; 
Key  Bank  of  Washington 

Notice  is  hereby  given  that  effective 
November  12.  1991,  Key  Bank  of  Puget 
Sound,  Seattle.  Washington,  changed  its 
name  to  Key  Bank  of  Washington. 
D,ited:  April  9,  199Z 

Py  Oder  of  the  Maritime  Administrator, 
lames  E.  Saan, 
Secretary. 
(FR  Df  r  92^627  Filed  4-14-92:  8:45  amj 

BILLING  CODE  4910-«l-4( 


National  Highway  Traffic  Safety 
Administration 

I  Docket  Mo.  91-a3,  Notice  No.  01 1 
Functional  Capacity  Index 

agency:  National  H;ghw;iV  Traffic 
Safety  Administration  (Nf  fTSA). 
Department  of  Transportation  (DOT] 
action:  Notice  and  request  for  comment 
on  proposed  Functional  Capacity  Index. 

SUMMARY:  The  National  Highway 
Traffic  Safety  Administration  fNHTSA) 
IS  developing  a  scale  to  measu-e  the 
consequences  of  injuries  recei\pd  in 
motor  vehicle  crashes  based  on  adjusted 
life-years.  The  factor  used  to  adjust  the 
injured  person's  rem.aining  life  years  is 
called  the  Functional  Capacity  Index,  it 
combines  decrements  in  each  of  ten 


dimensions  of  functioning  info  p.  whole 
body  score  The  development  of  the 
definitions  of  the  functional  attributes 
and  their  vanous  capacity  levels  has 
been  completed  and  a  scaling  approach 
has  been  chosen,  Tliis  notice  requests 
(  omments  on  the  concept,  on  the 
a'tnhute  definitions,  on  the  scaling 
approach,  and  on  the  adoption  of  the 
Fiinrtiona!  Capacity  Index  for  use  in 
NJfTSA's  pnority  setting,  regiilatory 
f)n;i!\si.s,  and  planning  activities. 
DATES:  Comments  are  requested  no  later 
than  lune  1.  1992. 

ADDRESSES:  Written  comments  should 
refer  to  the  docket  and  notice  number  of 
■1  ,s  document  and  should  be  submitted, 
! preferably  in  ten  copies)  to:  Docket 
Si'i  tum.  National  Highway  Traffic 
Stifr'.v  A.irnir.istraiion,  room  5109, 
N.is,v.!  iS,,.>i;ing,  400  Seventh  Street  SW.. 
WabriirEton.  DC  20590,  (Docket  hours 
are  9  3C  a.m.  to  4  p.m  \ 
FOR  FURTHER  INf OHMATION  CONTACT: 
Stephen  Luchter,  Chief,  Pnicy 
Development,  National  t  hghway  Traffic 
Safety  Administration,  400  7th  St  SW., 
Washington,  DC  2(i5*}.  Telephone  202/ 
.166-1. "0 

SUPPt.EMENTARY  INFORMATION:  In  1990, 
more  than  44,000  people  died  and  about 
6O(J.0(X)  were  in|.,red  seriously  enough  to 
be  hospitalized  as  a  result  of  motor 
\ehicle  crashes,  NHTS.-X's  mission  is  to 
reduce  the  number  of  these  injuries, 
both  fatal  and  non-fatal.  To  accomplish 
this  mission  effeciently,  the  agency 
needs  accurate  and  reliable  methods  of 
measuring  the  consequences  of  injuries 
to  those  who  are  injured,  as  well  as  to 
their  families  and  society  in  general. 

NHTSA  has  developed  sophisticated 
methods  for  measuring  the  economic 
consequences  of  deaths  and  injuries. 
These  have  been  available  for  some 
time  and  widely  apphed.  NHTSA  uses 
these  for,  among  other  things,  resource 
allocation,  regulatory  analysis,  and  in 
support  of  state  and  local  programs. 

Nothwithstanding  their  usefulness,  the 
eonomic  methods  of  evaluating  injury 
consequenres  have  certain  inherent 
limitations.  The  most  important  of  these 
is  that  economic  consequences, 
especially  those  for  injuries  with  long 
term  effects,  are  related  to  a  person's 
earnings  from  work.  Young  people, 
people  in  lower  economic  strata,  and 
females  in  general  are  not  counted  the 
same  as  males  in  their  peak  earning 
\'ears  This  effect  is  particularly 
important  for  iniuries  received  in  motor 
vehicle  crashes,  where  the  inju.-ed 
population  IS  highly  skewed  toward 
young  people  and  there  is  some 
evidence  that  nsk  of  motor  vehicle 
injury  is  inversely  proportional  to 
income.  Another  limitation  of  the 


economic  methods  of  measuring  injuring 
consequences  in  that  some 
consequences  are  difficult  to  monetize 
as  they  do  not  Et  into  the  categories 
used  in  these  analyses  such  as  medical 
costs,  or  lost  productivity.  For  example, 
how  does  one  place  a  monetary  value 
on  being  able  to  bend  dowm  to  pick  up  a 
child  who  runs  to  greet  you? 

NHTSA  has  been  interested  in 
developing  methods  for  measuring  the 
consequences  of  injury  that  do  not  have 
the  limitations  of  the  economic  methods. 
One  approach  is  to  measure  changes  in 
a  injured  person's  functional  capacity. 
This  notice  describes  and  requests 
comments  on  the  current  state  of 
development  of  the  Functional  Capacity 
Index  and  the  plan  to  complete  the 
development. 

The  agency  intends  to  use  the 
functional  capacity  index  as  an 
additional  analytical  tool  to  those 
currently  available  in  priority  setting, 
regulatory  analysis,  and  planning 
activities.  When  fully  developed,  this 
Index  will  be  capable  of  being  used  as  a 
measure  of  relative  morbidity.  A  number 
of  applications  are  now  envisioned. 
Additional  ones  are  Ukely  to  become 
apparent  as  experience  is  gained  in  the 
use  of  the  index. 

NHTSA  expects  that  the  index  wrill  be 
used  as  follows: 

K«'s<.iuri  e  .\,i»K.iitiiiii 

The  Functional  Capacity  Index  can  be 
used  when  developing  agency  priorities. 
For  example,  if  there  are  a  number  of 
alternative  programs  the  agency 
believes  would  enhance  safety,  but 
resources  are  available  to  undertake 
only  one  or  two  of  them,  the  Funcrional 
Capacity  Index  can  be  used  to  assist  in 
making  the  choices  among  them,  h 
would  be  used  in  additional  to  the 
estimated  number  of  injuries  and 
fatalities  prevented  and  the  societal  cost 
saving  resulting  from  successful 
completion  of  the  program.  The 
Functional  Capacity  Index  will  provide 
adcHtional  information  that  can  be  used 
to  make  a  more  refined  decision.  If  two 
of  the  programs  would  provide  about  the 
same  reduction  in  injury  incidence  and 
economic  consequences,  the  Functional 
Capacity  Index  would  provide  an 
additional  factor  upon  which  to  base  a 
rRtio^fll  i-Vinirp  Vipfween  them. 

Kegulatorj  .\naiy«9 

Executive  Order  12291  requires 
agencies  to  consider  the  costs  and 
benefits  of  a  proposed  action  in  making 
regulatory  decisions,  including  non- 
monetary benefits.  Most  of  NHTSA's 
regulatory  actions  are  concerned  with 
reducing  injuries  and  fatalities,  and  a 
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change  in  functional  capacity^is  one 
measure  cf  the  potential  benefits  that 

can  accrue  from  a  reculatior  action. 

Decisions  Concerning  Childrpn 

As  noted  earlier  in  this  notice,  the 
economic  methods  of  estimating  the 
consequences  of  injuries  to  children 
provides  what  could  be  a  biased  picture, 
especially  for  injuries  with  long  term 
consequences.  In  our  culture,  children 
are  valued  quite  highly,  even  though 
their  economic  contribution  is  if 
anything  negative.  This  is  because  the 
discounted  present  value  of  the  child's 
anticipated  earnings  is  very  low 
compared  to  that  of  older  people.  The 
Functional  Capacity  Index  on  the  other 
hand  does  not  have  this  limitation,  as  it 
is  independent  of  the  person's  economic 
contribution.  Thus,  decisions  concerning 
almost  any  action  concerning  children, 
such  as  school  bus  or  child  safety  seat 
issues,  can  benefit  from  the  use  of  the 
Functional  Capacity  Index  as  an 
indicator  of  potential  benefits. 

General  Description 

The  basic  assumption  of  the 
Functional  Capacity  Index  is  that  life  is 
its  own  best  measure  of  value.  If  there 
are  things  a  person  cannot  do  as  well 
following  an  injury  as  before,  there  is  a 
reduction  in  their  overall  functional 
capacity.  With  the  functional  capacity 
approach,  individuals  of  the  same  age 
and  gender  are  counted  equally.  The 
injury  consequences  to  young  children 
are  not  discounted,  and  the  longer 
average  lifespan  of  females  is  accurately 
reflecetd. 

The  Functional  Capacity  Index  (FCI) 
is  a  measure  of  the  relative  degree  to 
which  an  injured  person  is  unable  to 
function  at  their  pre-injury  level  on  a 
scale  of  0  to  100,  where  0  represents  no 
limitation  of  function  and  100  represents 
maximum  limitation  of  function.  The 
overall  consequences  of  an  injury  are 
found  by  multiplying  the  FCI  by  the 
injured  person's  remaining  life 
expectancy.  This  results  in  the  number 
of  years  of  reduced  functional  capacity. 
The  Functional  Capacity  Index  can  vary 
with  time  as  the  injured  person's 
condition  changes.  Any  effects  of 
reduced  life  expectancy  as  a  result  of 
the  injury  also  can  be  accounted  for. 

When  the  work  described  in  this 
notice  is  complete,  we  will  have 
determined  the  whole  body  functional 
capacity  limitation  for  each  of  the 
injuries  shown  in  the  1990  version  of  the 
AIS.  For  every  injury  in  the  agency's 
National  Accident  Sampling  System 
data  base,  we  will  be  able  to  find 
incidence  of  they  injury  and  the  age  and 
sex  distribution  of  the  injured  parties. 
From  the  Vital  Statistics  we  can 


determine  the  life  expectancy  for  each 
age  and  sex.  Multiplying  the  number  of 
life  years  affected  by  the  whole  body 
functional  capacity  factor  will  yield  the 
number  of  life  years  affected  by  each 
particular  injury.  If  the  injury  was  fatal, 
all  of  the  remaining  life  expectancy  is 
counted. 

The  Functional  Capacity  Index  has 
some  similarities  to  the  concept  of 
Impariment  as  used  by  the  American 
Medical  Association,  but  7  is 
fundamentally  different.  The  AMA 
approach  lists  decrements  in  impairment 
for  individual  body  regions,  such  as 
reduced  range  of  motion  of  a  joint,  etc.. 
and  includes  an  approach  to  combining 
them  into  a  whole  body  factor.  The 
estimated  decrements  were  developed 
independently  for  each  body  region.  A 
level  of  impairment  for  one  body  region 
may  not  be  e'quivalent  to  that  same  level 
of  impairment  in  a  different  body  region. 
The  Functional  Capacity  Index,  on  the 
other  hand,  attempts  to  provide 
consistent  measures  of  function  for  all 
parts  and  uses  of  the  body. 

The  Functional  Capacity  Index  also 
has  some  similarities  to  the  Schedule  for 
Rating  Disabilities  used  by  the 
Department  of  Veterans  Affairs  (38  CFR 
ch.  1,  part  4).  The  Department  of 
Veterans  Affairs  schedule  represents 
reductions  in  earning  capacity  resulting 
from  disease  or  injury.  The  Functional 
Capacity  Index  represents  reduced 
functional  ability  in  all  aspects  of  a 
person's  life  (excluding  psycho-social 
aspects). 

Development  of  the  Concept 

The  functional  capacity  concept  has 
been  under  development  since  the  early 
1980's.  The  inital  effort  (Hirsch  et  al.) 
resulted  in  what  was  called  an 
Impairment  Scale.  This  was  a  listing  of 
the  levels  of  six  attributes  associated 
with  each  injury  in  the  1980  version  of 
the  Abbreviated  Injury  Scale  (AIS): 
Mobility,  congnitive.  sensory,  pain, 
cosmetic,  and  daily  living.  A  physician, 
expert  in  a  particular  medical  specialty 
(neurology,  orthopedics,  plastic  surgery, 
general  surgery),  judged  which  of  four 
levels  of  reduced  capacity  (minor 
through  maximum)  would  result  for  each 
injury,  and  the  duration  of  that  reduced 
capacity.  Three  time  frames  and  four 
age  categories  were  considered. 
Although  this  was  a  monumental 
undertaking,  the  results  were  difficult  to 
use.  and  thus  were  not  widely  applied. 

The  Injury  Priority  Rating  (Carsten 
and  O'Day,  Carsten)  introduced  the  idea 
of  callapsing  Hirsch's  matrix  of 
attributes  for  injury  into  a  "whole  body 
impairment  factor".  This  factor  was 
used  to  adjust  the  cost  of  injury  for  a 
particular  AIS  level  to  more  accurately 


represent  the  cost  of  specific  injuries. 
Prior  to  that  time,  the  cost  to  society  of 
all  injuries  at  a  particualr  AIS  level  were 
counted  equally. 

An  in-house  NHTSA  study 
successfully  tested  the  feasibility  of 
using  the  whole  body  factor  along  with 
life  expectancy  as  a  direct  measure  of 
the  consequences  of  injury  (Luchtcr. 
1987).  This  feasibility  demonstration 
utilized  the  injury  data  for  1982  through 
l?t84  found  In  the  agency's  National 
Accident  Sampling  System  (NWSS). 

Before  proceeding  to  invest  additional 
resources  to  develop  a  new  index, 
several  existing  functional  status  indices 
used  in  clinical  or  rehabilitation  settings 
were  studied  to  see  if  they  were 
applicable  to  the  motor  vehicle  injur>' 
situation  (Luchter,  1989).  Although  a 
number  of  indices  are  available  and 
widely  used  in  a  variety  of  settings,  they 
either  deal  with  current  rather  than  long 
term  status,  related  to  the  effects  of 
disease  rather  than  injur>',  are 
concerned  with  one  aspect  of  a  person's 
functioning  rather  than  the  whole 
person's  functioning,  or  are  focused  on 
the  person  in  a  treatment  environment 
rather  than  a  normal  enivronment.  None 
was  found  that  dealt  with  the  long  term 
effects  of  injur>'  on  the  complete 
functioning  of  the  person.  Based  on  this, 
it  was  decided  to  complete  the 
development  of  the  index  .\  conceptual 
model  was  developed  and  a  plan  for 
further  action  prepared 

To  implement  the  plan.  NHTSA 
entered  into  a  cooperative  agreement 
with  the  John  Hopkins  University  School 
of  Hygiene  and  Public  Health  following 
a  competitive  procurement.  The  first 
product  of  this  work  was  the  refinement 
of  the  conceptual  framework,  based 
largely  on  the  work  of  Nagi.  Several 
terms  were  defined: 

Active  Pathology  (resulting  from 
injury):  Anatomic  or  physiologic 
disruption  resulting  when  energy  is 
imparted  from  a  blunt  or  penetrating  • 
force.  Examples  are  a  fractured  femur 
and  a  laceration  of  the  heart. 

Impairment:  Active  pathology  or 
residual  losses  or  abnormalities  to  an 
organ  or  body  system  that  remain  after 
the  active  state  of  pathology  has  been 
controlled  or  eliminated.  Examples  are 
reduced  length  of  one  leg  and  reduced 
cardiopulmonary  capacity. 

Functional  Limitation  or  Functional 
Capacity:  Functional  losses  or  deficits  at 
the  level  of  the  organism  as  a  whole. 
This  term  refers  to  the  difficulties  the 
individual  has  in  his  capacity  to  perform 
certain  tasks  that  are  considered 
important  to  ever>'day  living.  The  same 
functional  limitation  may  result  from 
different  impairments.  For  example,  a 
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person  might  not  be  able  to  climb  a  set 
of  stairs  because  of  cardiopulmonary 
problems,  or  because  one  leg  was 
shorter  than  the  other  In  either  case  the 
person  would  have  difficulty  walking 

Djsohility-  Inability  or  limitation  in 
performing  socially  defined  roies  and 
tasks  expected  of  an  mdividu^l  withm  h 
socio-cultural  and  physical  environment 
For  example,  not  being  aWe  to  continue 
one's  chosen  occupation  as  a  result  of 
an  injury  is  considered  a  disability. 
People  with  the  same  impairment  or 
furKtional  limitation  may  or  may  not  be 
disabled. 

These  definitions  (pathology, 
impairment,  functional  capacity  and 
disability)  do  not  follow  those  of  (he 
World  Health  Organization,  but  follow 
widespread,  though  not  universal, 
practice  m  the  United  States.  Once  these 
definitions  were  dcveJoped.  it  became 
apparent  to  NHTSA  that  it  was 
interested  in  functional  capacity  rather 
than  impairment  Since  that  time,  the 
work  has  proceeded  under  the  aibric  of 
Functional  Capacity  Index,  or  FCI. 

Attribute  and  Severity  Level  Definitions 

The  work  of  selecting  the  attributes  to 
be  included  in  t.he  index,  and  defining 
each  attribute  and  each  severity  leve' 
has  been  completed.  Ten  attnbutes  were 
chosen  from  a  much  larger  number  to 
describe  the  functions  of  a  typical 
human.  The  choice  was  pragmatic, 
attempting  to  have  as  few  as  possible 
yet  to  have  a  sufficient  number  to  billy 
describe  the  functioning  of  a  complete 
human  being.  Some  attributes  were 
deleted  froni  the  long  Hst  because  their 
significance  can  be  measured  by  other 
attributes.  (If  you  can't  eat  you  can  t 
digest.)  Some  are  affected  by  only  a  very 
small  number  of  injuries,  and  thus  they 
would  not  have  a  significant  effect  on 
the  societal  totals. 

Although  the  psycho-social  functions 
of  people  are  as  real  as  the  ph;  sical 
functions,  a  decision  was  made  to  not 
include  them  in  this  Index  because  they 
are  of  a  different  nature  than  the 
physical  capacities  used  m  this  index.  It 
also  was  recognized  that  normal 
functioning  for  young  chiidren  may  not 
be  the  same  as  for  adults,  and  thus  the 
current  definitions  are  appl!ca'i>le  only  to 
people  age  5  and  older. 

The  number  of  levels  within  each 
attribute  vtert  chosen  as  needed  to 
reflect  observable  variation  in 
functional  capacity  for  that  attribute 
rather  than  arbitrarily  deciding  that 
some  number  of  levels  would  he  used 
for  all  attnbotes.  Each  attribute  has 
levels  of  functioning  ranging  fnm  no 
reductio^i  in  functional  capaaty  to 
maximum  reduction.  Definitions  were 
developed  for  eacb  attribute  and  each 


sp\  ehty  level.  The  definitions  were 
reviewed  and  refined  based  on 
s-iggestiona  made  by  a  panel  of  17 
natioaiilh'  recognized  experts  in  trauma 
surgery  as  well  as  physicians  and  allied 
health  proffssumals  specializing  in 
rehabilitation  medicine.  The  par>ers 
composition  was  established  with  the 
thought  that  the  trauma  sjrgerns  would 
have  first-hand  experience  m  'he  sf-  irl 
term  effects  of  injury,  and  the 
practitioners  m  rehabilitation  v^ouid 
ha\'e  first-hand  experience  m  'he  longer 
term  effects  of  iniuries. 

The  results  are  shown  m  Tables  1 
through  10, 

Eating  (Table  1) 

Difficulty  eating  is  characterized  by 
limitations  m  the  ability  to  chew, 
swallow  and  digest  fcx'tis  Defined  in 
this  manner,  the  ability  to  eat  is 
independent  of  \h^  ability  to  hold  or  use 
utensils 

Excretory  Function  (Table  2) 

Excretory  function  is  charat  terized  by 
contol  over  urinary  and  fecal 
elimination.  Levels  n-f  hinction  are 
modified  from  the  V\'>fO  classification. 

Sexual  Function  (Table  2) 

This  function  is  determined  by 
physical  capabilities,  dysfunction  due  to 
psychological  reason!^  w  not  considered. 

.\mbulatioD  (Table  4) 

Ambulation  is  charsrtprized  by  the 
ability  to  (1)  stand,  walk  and  run  and  (2) 
climb  stairs.  Limitations  are  described  in 
terms  of  distance,  speed,  the  need  for  a 
mechanical  de\'i€e  or  human  assistance. 
Limitanons  may  be  due  to  motor 
impairments,  contractures,  pain,  loss  of 
equilibrium,  reduced  sensation  or  poor 
cardiopulmonary  functicm.  The  ability  to 
walk  150  feet  was  chosen  as  a  key 
mduator  of  function  since  this  is  the 
distance  generally  thought  to  be 
required  to  get  around  in  one's 
community  Twelve  steps  were  chosen 
as  representative  of  one  flight  of  stairs. 

Hand  and  Arm  Function  (Table  5> 

L!pp«"^r  limb  function  is  rhriracterized 
by  the  ability  to  (1}  'nr-^^.p  and 
nianipiilate  objects,  [2)  move  hand  to 
mouth,  and  (3)  move  arms  over  head. 
Grasping  and  manipulating  is  described 
111  terms  of  the  size  of  the  object.  Hand 
ii)  mouth  movement  is  described  in 
;prms  of  number  of  repetitions  and 
speed;  a  minimum  of  20  times  was 
i  hnsen  as  this  is  generally  thought  to  be 
needed  for  eating  an  average  meal, 
MoverEent  of  the  upper  limbs  may  be 
limited  by  nictor  impairment 
contracture,  pam.  or  redu<  ed  sensation. 


Bending  and  Lifting  (Table  8) 

NtuJo-mL^&G^^^uithfckttai  iunction  of  the 
trunk  is  characterized  by  the  ability  to 
bend  over  froni  a  sitting  position  and 
touch  hand  to  foot  and  by  the  ability  to 
lift.  Limitations  in  bending  and  lifting 
may  be  due  to  motor  impairmeots.  pain, 
or  loss  of  equilibrium. 

V  isual  Funrtion  n.^ble  7) 

Visual  function  is  characterized  by 
visual  acuity  and  presence  or  absence  of 
functional  diplopia.  The  levels  of  visual 
acuity  parallel  those  delineated  in  the 
9th  revision  of  the  IntemaUonal 
Classification  of  Diseases  (ICD-G). 

.Audiiorv  Funftn»n  (TaKle  8< 

Auditory  function  is  described  by 
degree  of  difficulty  bearing  under 
everyday  listening  conditions  and  by  the 
average  of  hearing  threshold  levels  at 
four  standard  frequencies.  The  levels  of 
auditory  function  are  in  general 
agreement  with  classifications  of  the 
American  Academy  of  Otolaryngology 
and  the  World  Health  Organization. 

Speech  (Table  9) 

Limitations  of  bpeech  include 
difficulties  in  voice  production  and 
articulation  and  not  in  the  content  or 
structure  of  language  or  communication. 
Function  \s  characterized  by  (1) 
articulation  and  audibility  and  (2) 
functional  efficiency  or  the  ability  lo 
produce  and  sustain  a  servtceably  fast 
rate  of  speech.  The  levels  were  modified 
from  those  defined  by  the  American 
Medical  Association. 

Cognitiv*  Function  (Tabie  10) 

Cognitive  function  is  described  by  the 
capacity  of  the  individual  to  manage  his 
life  independently.  This  capacity  is 
based  on  the  person's  ability  to  make 
decisions  for  himself,  to  handle  his  own 
affairs,  and  make  plans  for  the  future. 

Applying  the  Definitions  to  the  AIS  90 
Dictionary 

The  attribute  and  severity  levels  will 
be  appHed  to  each  injury  listed  in  the 
AIS  90  Dictionary.  The  expert  panel  will 
do  this  based  upon  their  clinicaJ 
judgment. 

Developing  a  Numerical  Scale 

The  final  step  in  the  development  of 
the  Functional  Capacity  Index  is  to 
translate  the  sets  of  qualitative 
statements  appHcable  to  each  injury  info 
numerical  values.  For  NHTSA's 
purposes,  this  is  intended  to  be  a  one 
time  event,  with  the  results  being  a 
listing  of  the  Functional  Capacity  Index 
for  each  injury  listed  in  the  1990  version 
of  the  AIS  dictionary. 
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A  number  of  methods  are  available  to 
perform  this  scale  development.  One 
class  of  approaches,  based  on  the 
application  of  multi-attribute  utility 
theorj',  uses  a  variation  of  the  classical 
economics  concept  of  the  standard 
gamble  to  obtain  an  individual's 
preference  for  the  different  possible 
states  (see  Torrance  et.  al  1982. 
Torrance  1987).  Another  uses  people's 
opinions  about  the  relative  importance 
of  different  states  (see  Stewart  et.  al. 
1988.  Stewart  et.  al.  1989,  Kaplan).  The 
agency  considered  a  number  of  these 
approaches.  Based  upon  a  balance 
between  theoretical  rigor  and  ease  of 
application,  it  decided  to  use  a  variation 
of  the  Simple  MultiAttribute  Rating 
Technique  or  SVL^RT  (see  von 
Winterfeldt  and  Edwards). 

The  SMART  method  will  be  applied  in 
a  three  step  process,  The  first  step 
focuses  on  quantifying  the  severity 
levels  within  each  of  the  attributes. 
Then  the  significance  of  the  attributes 
relative  to  each  other  is  determined.  The 
final  step  is  to  combine  the  values  into  a 
overall  "whole  body"  factor. 

To  implement  the  first  step,  values  are 
assigned  to  each  severity  level  within  an 
attribute  on  a  scale  of  0  to  100.  Each 
number  on  this  scale  represents  a  degree 
of  severity  such  that  50  is  ten  degrees 
higher  than  40.  90  is  ten  degrees  higher 
than  80  and  so  forth.  The  number  0 
reflects  the  lowest  degree  of  severity  (no 
limitation  in  functional  capacity),  and 
100  reflects  the  highest  degree  of 
severity  (maximum  limitation  in 
functional  capacity).  The  numbers 
reflect  the  rater's  judgment  of  the 
relative  severity  of  the  limitation  in 
terms  of  its  likely  impact  on  overall 
function  in  everyday  living.  The  major 
aspects  of  life  are  intended  to  include 
independent  living,  social  interaction 
and  major  usual  activity  such  as  work, 
school  or  housekeeping,  A  separate 
chart  is  used  for  each  of  the  attributes. 
An  example  of  such  a  chart  is  shown  in 
Table  11  for  Ambulation.  In  these  charts 
the  end  points  are  preprinted  and  the 
rater  places  the  remaining  intermediate 
levels  of  function  on  the  scale  such  that 
the  relative  spacing  between  levels 
reflects  their  judgments  of  the  expected 
degree  of  severity. 

Once  the  within-attribute  scaling  has 
been  completed,  the  second  step  is  to 
rate  the  relative  weights  of  the  attributes 
with  respect  to  each  other.  This  step  is 
more  complex  than  the  rating  within 
attributes  because  it  must  consider  the 
possibility  that  the  attributes  may  not  be 
completely  independent.  Also,  some 
combined  states  are  added  to  assist  in 
the  final  step  of  combining  into  the 
whole  body  factor  and  to  cover 


situations  not  included  in  the  single 
state  listing,  for  example,  total  blindness 
in  one  eye  and  both  eyes,  profound  or 
total  loss  of  auditory  function  in  one  or 
both  ears,  quadriplegia,  deaf-blind,  and 
simultaneously  being  at  the  most  severe 
level  on  all  10  dimensions.  Death  is  also 
scaled  to  provide  an  anchor  point. 

In  this  step,  the  rater  first  considers 
the  most  severe  level  for  each  of  the 
attributes  and  identifies  which  has  the 
greatest  impact  on  everday  living  by 
placing  a  mark  on  a  scale  of  0  to  ipo  as 
shown  in  Table  12.  The  rater  then  places 
the  remaining  most  severe  states  for  the 
remaining  nine  attributes  on  the  scale 
relative  to  the  one  judged  to  have  the 
greatest  impact.  Death  is  scaled  next.  A 
scale  value  greater  than  100  is 
acceptable.  Next,  the  rater  assigns  a 
numerical  value  to  the  state  representing 
the  state  of  being  at  the  most  severe  of 
all  of  the  dimensions,  and  to  some 
combined  states  not  included  in  the  list 
of  attributes,  such  as  quadriplegia  and 
deaf-blind.  These  will  be  placed  at  scale 
values  less  than  the  value  assigned  to 
death. 

Following  these  two  steps,  the  values 
and  weights  will  be  normalized  to  a  0  to 
100  scale  with  death  as  100  and  the 
remaining  states  relative  to  that.  These 
values  will  then  be  combined  using  an 
appropriate  model.  Which  model  is  most 
appropriate  will  be  determined  based  on 
the  ratings  obtained  from  the  expert 
panel,  who  will  provide  judgments 
based  on  their  clinical  experience.  As 
noted  below,  it  is  also  plarmed  to 
determine  if  different  population  sub- 
groups apply  similar  values  and  weights. 

Work  on  a  thorough  theoretical  basis 
for  the  Functional  Capacity  Index  began 
in  the  fall  of  1991.  As  part  of  this  work 
the  judgments  of  groups  other  than  the 
expert  panel  on  the  values  for  each 
attribute  and  severity  level  will  be 
sought,  for  example,  from  injured 
persons  and  families  of  injured  persons. 

Future  Plans 

This  notice  presents  the  results  to 
date  of  a  program  to  develop  a  new 
index  for  measuring  the  consequences  of 
injuries.  The  final  product  will  be  a  table 
of  values  of  the  Functional  Capacity 
Index  for  each  injury  listed  in  the  1990 
version  of  the  Abbreviated  Injury  Scale 
The  tasks  remaining  to  accomplish  this 
and  their  current  status  is  as  follows 

•  The  panel  of  experts  will  complete 
the  development  of  the  numerical  scale, 

•  The  panel  of  experts  will  apply  the 
definitions  to  each  entry  in  the  AJS  90 
dictionary  of  injuries  and  these  will  be 
translated  into  numerical  values.  The 
results  of  this  effort  will  be  a  listing  of 
the  Functional  Capacity  Index  for  each 


entry  m  the  1990  version  of  the  AIS 
dictionary, 

•  The  final  task  will  be  the  clinical 
evaluation  of  the  long  term 
consequences  of  injuries  in  order  to 
establish  validity  and  reliability.  This 
task  has  progressed  only  as  far  as  initial 
planning,  and  will  be  considered  in 
detail  following  the  completion  of  the 
basic  development  of  the  index. 
Revisions  will  be  considered  as  needed 
following  validation. 

These  future  plans  are  subject  to 
revision  as  the  program  progresses.  The 
are  included  here  to  provide  a  broader 
context  to  facilitate  the  comment 
process. 

Limitations 

Although  every  attempt  has  been 
made  to  make  the  Functional  Capacity 
Index  as  broadly  applicable  as  possible, 
certain  limitations  are  acknowledged. 
Some  of  these  are  topics  that  could  be 
considered  for  further  development, 

1,  With  a  few  exceptions,  the  index  in 
its  present  state  of  development  is 
applicable  to  single  injuries.  (Certain 
multiple  injuries  are  included  for  scale 
development  purposes).  For  the 
intended  applications  with  NHTSA,  the 
maximum  severity  injury  will  be  used 
when  estimating  the  long  term  effects  of 
injury.  Methodologies  to  estimate  the 
change  in  functional  capacity  resulting 
from  any  synergistc  effects  of  more  than 
one  injury,  particularly  injuries  to 
different  body  regions  remain  to  be 
developed, 

2,  Changes  in  functional  capacity  from 
pre-existing  conditions  are  not  included, 
as  this  would  require  knowledge  of 
differences  in  the  consequences  of 
injuries  to  different  sub-populations.  An 
average  healthy  person  pnor  to  injury  is 
assumed  in  the  current  development, 

3,  The  index  is  not  applicable  to  young 
children.  The  present  thought  is  that  a 
separate  index  for  pediatric  injuries  is 
needed,  as  the  attnbutes  of  normal 
healthy  children  are  not  described  by 
the  present  definitions. 

4  The  present  effort  to  develop  a 
Functional  Capacity  Index  will  be 
limited  to  the  injury  definitions  in  the 
1990  version  of  the  Abbreviated  Injury 
Scale,  Although  the  International 
Classification  of  Disease  injury 
descnptions  are  widely  used,  they 
generally  do  not  contain  sufficient  detail 
for  the  agency's  countermeasure 
development  purposes.  Any  efforts  to 
develop  a  translation  between  these  two 
scales  would  be  applicable  to  the 
Functional  Capacity  Index, 

5,  The  existence  of  "fates  worse  than 
death"  is  recognized.  These  are  states 
where  people  say  they  would  rather  die 
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than  continue  living  with  the  particular 
impairment.  The  agency  position  is  that 
these  are  states  of  preference  rather 
than  states  of  function. 
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Comments 

NirrSA  requests  comments  on  the 
proposed  Functional  Capacity  Index. 
General  and  detailed  comments  on  this 
proposrii  are  welcome  to  order  to  benefit 
from  the  opinions  that  interested  parties 
and  the  public  may  wish  to  forward.  All 
comments  submitted  in  response  to  this 
notice  will  be  considered  by  the  agency. 

Comments  are  specifically  solicited  on 
the  following  issues  with  respect  to  the 
material  shown  in  Tables  1  through  10  of 
this  Notice. 

1.  Do  the  fen  attibutes  reasonably 
cover  the  range  of  functions  found  in 
people  age  5  and  older? 

2  Do  the  levels  of  functional  capacity 
sh  vvn  m  Tables  1  through  10 
reasonably  cover  the  range  for  the 
individual  functions? 

3  .\re  the  definitions  of  the  functional 
capacity  levels  shown  in  Tables  1 
through  10  unambiguous? 

4.  Are  the  definitions  shown  in  Tables 
1  through  10  comprehensible  to  a  lay 
person?  Comments  are  also  solicited  on 
the  following  issues. 

5.  The  applicability  of  the  rating 
technique  as  shown  in  Tables  11  and  12. 

6.  The  use  of  the  Functional  Capacity 
Index  for  the  possible  applications 
mentioned  in  the  body  of  the  notice. 

7.  The  focus  of  the  agency's  work  on 
the  injuries  listed  in  the  AIS  90 


dictionary  rather  than  other  injury 
descriptors  such  as  the  International 
Classification  of  Diseases  (ICD). 

Written  comments  should  be 
submitted  to:  NHTSA  Docket  Section, 
room  5109,  Nassif  Building,  400  Seventh 
Street.  SW.  Washington,  DC  20590. 

Comments  should  refer  to  Docket  » 
91-33,  Notice  01. 

It  is  requested,  but  not  required,  of 
interested  persons  that  ten  copies  of 
each  comment  be  submitted.  All 
comments  must  not  exceed  fifteen  pages 
in  length.  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  these 
suggestions  without  regard  to  the  fifteen 
page  limit.  This  limitation  is  intended  to 
encourage  commentors  to  present  their 
views  in  a  concise  fashion. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  listed  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  be  considered. 
However,  this  action  may  proceed  at 
any  time  after  that  date.  The  agency  will 
continue  to  file  relevant  information  as 
it  becomes  available.  It  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 
Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  by  the 
docket  should  include  a  self-addressed, 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

Issued  on  April  9.  1992. 
Uip.iid  S     B.-..  hc'f 
Associate  Administrator,  Plans  and  Policy. 


Table  1— Eating 

[Deglutition  and  Ogestion] 


Level  A — No  limitations 


Level  B — Dietary  restrictions  f>ecessary 


Level  C— TutM  teedng  required 


No  restrictions  in  diet  Of  preparation  ot  foods  be- 
cause of  difficulties  Chewng.  swallowing  or  d  gest 
ing. 


Restrictions  in  diet  special  preparation  of  foods  or 
dietary  supplement  required  tMcause  of  difficulty 
chevying,  swallowtng  or  digesting. 


Ingestion  of  foods  requires  tube  feedir^  arKJ/or  gas- 
trostomy. 
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Table  2— Excwetorv  Function 


Le.*  i  -N.  ■<-  -r.-:-' 


Levef  9 — Cort-'- "  ^^" ' 


::rMiXy 


Leva)  C-^Aocterate  incontinence 


UncofHraMtote     excretory     difficulty— 
^tconlMence  (jnnary  and/ 


iv8  devices,  etecxncai  stimuiatof*. 
speoal  protectiva  ciothing  or  by 
some  ot^er  means,  (eg .  fleoston>y 
or  colostomy  bag),  so  that  effectively 
customary  existence  becomes  possi- 
tHe 


ooce  every  xneek  t)y  nigw  an?)  by 
day 


Level  1) — Severe  ircontmence 


fecati,    frequenc,    3ve'>    "  g-"'    a-^ 
day 


Lave!  A— No  timrtatioaB 


Table  3— Sexual  Function 


Level  8 — Some  <lWicutty 


Sexual  functoo  <s  possible  wrthout  cSfficutty -..j  Sexual  Function  s  possfcle  ftuf  on«y  witti  varying 

degr«e  o(  difticufty  due  to  pfiyscal  kfratations 


Level  C— No  sexual  function 


Sexual  function  not  possible 


Table  4 — Ambulation 


LSMIA 


Function..- _..  No  lumtations-. 


Standing/ 

Wallung/ 
Sjnning 


No  limitaljon*  «i  the 
amount  or 
endurance 
appropriate  to  age 


Climbmg  Stairs. 


No  limitations  m  the 
•mourt  sr 
erxlurance 
approprrate  to  age. 


Level  B 


IrvJependent  witfiout 
device  but  has 
minor  (imrtations  in 
amount  of  running 
or  vigorous  walking 
appropriate  to  age. 

Some  limitations  witfi 
amount  of  running 
or  vigorous  walking 
appropriate  to  age: 
can  waiK  a 
nwnmum  of  1 50  ft 
wittxMt  assistance 
and  at  normal 
speed,  txjt  may 
have  mmimai  gait 
deviation,  does  riot 
require  device. 

No  or  son>e 
limitations  with 
amount  appropriate 
to  age:  can  chmb  a 
mmimunt  of  12 
steps  KVTthout 
assistance  and  at 
normal  speed:  does 
rK)t  require  device. 


LeyeIC 


Independent  but 
requires  device, 
takes  more  ftian 
raasonatite  amount 
of  time  to  walk  150 
ft.  and  dimb  \2 
steps. 

Can  Mialk  a  mtn«num 
of  ISO  tttnthout 
assistance  txjt 
takes  more  than 
reasonable  amount 
off  time:  fequifM 
some  devioe. 


Can  dimb  a  minimum 
of  1 2  »tet»  wittwut 
assistance  btit 
lakes  tiKxe  ttwn 
reasonable  amount 
of  tirrve:  requves 
device  or  handrail. 


LevtfO 


Minimally  dependent, 
can  walk  a 
minfmom  of  1 50  ft 
but  only  with 
assistance 


Can  walk  a  minimum 
of  150  ft  but  only 
with  assistance: 
may  or  may  riot 
require  device. 


Level  E 


Can  climb  a  minimum 
of  12  steps  with  Of 
wittHMt  assistance 
and/or  device 


Moderate' V 
depende'i!  amou"' 
of  walking  iirnnec!  ic 

50-150  n  witr-  Of 
wittTOUt  assistance 
and  •or  device 

IS-;,  "    wit"  0' 
w-t'"h>J  assistance 
or  a.-jiC» 


Stair  C'i":0-^ii  iiri.tel 

to  less  fia"  ■>  2 
steps  with  CM- 
wittwut  assistance 
and/Of  device 


Level  F 


limitation  in  amount 
of  walking  and  Stan 
CtimbingnnctuCling 
not  tieing  able  •' 
do  It  at  aii 

tor  long  pf 'lOOS  and 
walking  a  n-\(ntn^urn 
Of  W  ft  ,  including 
not  be-ng  aCle  ic 
ac  '•  a-  jii 


minirnum  ot  1 2 
stairs. 


Articulation 


Table  5— Hand  and  Arm  Function 


L9V0(  B 


Level  C 


Level  D 


Function ;  No  limitations.. 


Grasp  and 

Manipulation 
with  Fingers. 

Hand 
Movement  to 
Mouth. 

i-n  Movemenf 
over  Head, 


No  difficulty  with  small 
or  large  obiec's 


No  difficulty  moving 
txjth  hands  to 
mouth  at  least  20 
times. 

No  difficulty  lifting 
both  arms  over 
head. 


Minor  limitatcn  in 
hand  function:  no 
limitation  in  arm 
function. 

No  difficulty  with  large 
obiects  but  has 
difftcutty  with  small 
objects. 

No  difficulty  moving 
t)oth  hands  to 
mouth  at  least  20 
times 

No  drfficulty  lifting 
both  arms  over 
head. 


Maior  limitation  in 
hand  function,  no 


function. 
.  Difficulty  with  small 

and  large  obiects 

(including  not  tieing 
I     able  to  do  It  at  all) 
'  No  difficulty  moving 
!      t)Oth  hands  to 

mouth  at  least  20 

times. 
'  No  difficuly  lifting  twth 
j      arms  over  head. 


No  limitation  in  fiand 

tnoo«-  5'*  s. "Illation 
m  arm  tunction. 
No  difficulty  with  small 
or  large  obtects 


I  1^  or  little  difficulty 
moving  both  hands 
to  mouth  at  least 
20  times 
Has  difficulty  lifting 
one  or  both  arms 
over  head 
(including  not  being 
able  to  do  it  all). 


Level  E 


Level  F 


Complete  o'  "^a- 
paralysis  of  orv? 
but  no'  ^of'  Ik-ids 

Difficulry  "■■"  sn-'a'i 
and  large  oojects 


Can  move  one  but 
not  both  hands  to 
mouth  at  least  20 
tiines 

Has  difficulty  lifting 
one  or  both  arms 
over  head 
(including  not  being 
able  to  30  .t  at  and 


Complete  or  near 

pa'aw^is  o*  both 

lim{.s 

Difficulty  with  small 
and  large  objects 
(including  not  being 
able  to  do  It  at  all. 
J  Cannot  move  either 
hand  to  mouth  at 
least  20  times 

Cannot  lift  eithoi  arm 
over  head 
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Table  6— Bending  and  Lifting 


Function 


Bending 


Lifting.. 


Level  A— No  limitations 


So  dif^iCijfty  &endi'"Mg  ovef  '^oi-^  (fi- 
ling positHDn.  touching  narx)  to 
loot  ana  'el'jrning  lo  Sitting  post- 

;.on  at  icast  .'O  'smes. 


No   dltfiCulty    lifting    ar 

p"a"e  to  HCK^  and  t- 


'Ou'Tc  app'O" 


Level  B— Mmo'  l<'^tat)(yis  i"  i.'*"ing 
a'~>oijnts  apDf^onate  ic  sop 


No  O'  "■i:rK>'  ai*'>ur%'  oenc.ng  over 
from  Sitting  positions,  touching 
hand  to  'oot  anci  retumtrig  to 
sitting  position  at  least  20  times; 

may  taxe  rntye  t+-ian  reasorwble 
anx)ijr!t  o1  tim« 
Some  dit^icuity  lifting  a^ioun's  a[. 
P'opnate   to   age   but    -»n   ••'■-   a 

minilTHjm     of      l  C     JbS     *  :*"      n,,;      ,;>f 

very  Itttle  ditficutty. 


-el  C— Major  hrrvtattons  in 
t>efxiing  and  btbng 


Can  bend  over  from  sitting  pos»- 
tiort,  toucfi  hand  to  foot  and 
return  to  sitting  position  at  least 
5  times  t>ut  less  tfian  20  times 


■^as  '-idfor  difficulty  lifting  a  mtnt- 
mum  ot  10  tos  inctudmg  not 
being  at>ie  to  do  it  at  all. 


Level  0 — CanrKit  bend  or  lift 


Cannot  with  controlled  motioo 
tiend  over  from  sitting  position, 
looch  hand  lo  toot  and  return  to 
Sitting  position  tor  a  min»mum  o) 
5  ttmes.  irxjludes  not  being  atHe 
to  sit  up  at  aN 

Cannot  kft  a  minimum  of  10  lt>s 


Level  A — No 
Nmitatiorw 


TablE  7— Visual  Function 

[With  best  possible  correction] 


Nornal  visio";  no 

signi'icant  '<xs  o* 
v  A,  V  A  IS  ^:'C   26  i3f 
t>ettef  no 
functional  aipiopia- 


Level  B — No  loss  in 
VA  but  wTth  diplopia 


No  significant  lost  of 
VA;  VA  is  20/25  or 
better  but 
functional  diplopia 
Is  present 


Level  C— Near- 
normal  vision 


Near-normal  vision; 
VA  is  20/30-20/ 
60. 


Level  0— Moderate- 
low  vision 


Moderate  low  vision; 
VA  IS  20/70-20/ 
160. 


Level  E— Severe  low 

vision  (legal 

blindr>e88  m  USA) 


Severe  low  vision; 
legally  blirxl  In 
USA;  VA  Is  20/ 
200-5/200. 


Level  F — Profourxl 
low  vision 


Profour>d  low  vision 
VA  «  5/200  (count 
fingers  at  less  tftan 
3  mm)  but  with 
bgfit  perception. 


Level  G— Total 
Mmdness 


Total  visual 

impairment.  t)t8ck 
t)lind.  no  light 
perception 


'able  &— Auoitorv  Function 


Level  A— No  Hmrtations 


Level  B— Minor  loss 


Level  C; — Moderate  loss 


Nc  Significant  less,  at*  <o 
near  unOef  everyday  listen 
ng  conditions,  average 
neanng  level  of  SOO  ^OCK) 
POOO  and  30CO  H;  :.s  -  ;5 
18. 


wn^n      iisfening      conoitwns 
affi  less  ttian  optimal  !e  g 
wnen  significant  bachg'ound 

noise    IS    present    or     vOMI^es 

are  10*1,  readily  correctable 
with  hearing  aid.  average 
hearing  level  at  50C  '000 
2000  and  3000  ^'2  is  ?6  ,-!B^ 
40  dB. 


^oof'a'e  difficulty  hearing 
jnder  everyday  listening 
conditions;  usuatty  correcta- 
t>ie  with  fiearing  aid;  average 
hearing  level  at  500.  1000. 
2000,  and  3000  Hz  is  41 
dB-70  dB. 


Level  D— Severe  loss 


Severe  difficulty  hearmg  even 
urxler  optimal  listening  corv 
ditiorfs;  often  but  not  always 
correctable  with  hearing  aid; 
average  t>eanng  level  at 
500,  1000,  2000  and  3000 
Hz  is  71  dB-91  dB 


Level  E— Profound  or  total 
loss 


Profourxl  to  total  loss  of  hear- 
ing; noncorrectat>te.  average 
hewing  level  at  500,  1000, 
2000  and  3000  Hz  is  >  91 
d8 


Tabl£9— SPtifci 


Function 

Level  A— No  limitations 

Level  B— Minor  difficulty 

Level  C-Serious  difficutty 

Level  D-Severa  difficulty 

Articulation  and  Audibility,- 

Functional  Effidencv 

Can  meet  all  demands'  nec- 
essary for  everyday  speech 
and  communications 

C«in  meet  alt  demands  of  ar- 
ticulation and  phonation  with 

adequate  speed  and  ease 

Can  meet  many  to  most  de- 
mands'   necessary   for   ev- 
eryday speech;   may  occa- 
sionally be  aslced  to  repeat 

Speech    may    sometimes    be 
discontinued,        mterrupted, 

■■•esitafM  nr  s.i->* 

Can  meet  some  of  the  de- 
mands* necessary  for  ev- 
eryday speech,  strangers 
may  find  it  difficutt  to  under- 
stand person;  often  asl«ed 
to  repeat. 

Can  often  sustain  consecutive 
speech  for  brief  periods 
only  speech  ts  latxxed;  rate 
IS  often  impracticaHy  slow. 

Can  meet  few  if  any  of  the 
demands*  necessary  for  ev- 
eryday speech,  may  tie  able 
to  produce  some  phonetic 
units,  unintelligible  out  of 
context 

Cannot  speak  with  adequate 
speed  Of  Mse  necessary  for 
everyday  speech 

• 

*  Demands  for  everyday  speech  include;  articulation,  phonation,  audibility 
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Table  10— CooNmvE  FuNcnow 


Ldv«<  A—No  tmrtatKXts. 
»no*et8  inoec»<x)«nc« 


Lev9(  B— Hampered  Of 
a(j^ed  independence 


Lave*  C— Aided 
independence 


N>3  p'0Oie'"8  »""■" 

aRantor 


Cer  tu"  :■o^ 
ji>»  ' :  ■^'^ "  xjnQnrtive 
'~  "a'vjlmg  own  aftaifs 

memwy  proWems. 
reduced  mformabon 
processing)  M^,  a.-. 
heve  to  mooir^  -kt-^x. 
way  of  domg  tnings  to 
take  cara  o*  V^ev 
customery  activrties. 
(e.g.,  take  mors  rest 
atudy  for  ioriQ0' 
periods  a*  tar-' 


Owe  1.  ■  ■""'■  ■ "  »■  «ue 

<*»*-    Hi'  '*   KXItfl 

m.vT,o'>,  orgaruzation 
a  o  Jt  iwJgment, 
assistance  from  other* 
M>«qua«d  for 
manaoH^  at  least 
soraa  affaira  (eg. 
financui  affairs; 
planning  for  future) 
However,  ttiese 
individuals  can  live 
indepeMdemty  and 
constant  presence  or 
supervision  o<  anott^er 
mdtvidual  is  not 
reqiirori  m  order  to 
hjrtcton  on  day-to-day 
basis 


tevel  D— UnconGnM 
deparvlence 


Maior  proWanw  «•«» 
mamoiy.  attention, 
conoe'it-  ^t^fy  arxi 
proWenn  s<v/>n<j, 
neceasr.dte  asa^tax* 
in  handtirxj  attair^  iria 
-making  dec>SK:'ns  utc*. 
ofJMdoament  >'' 
detuiiMiin0  m^^  to 
eat.  wfien  to  take 
medicaoon  and/or 
what  actryit)e3  are  safe 
to  patidpate  in  make 
an  independent  IMng 
situation  impoasiWa. 
Itowpvor.  Mttours 
•nonitonng  and 
aupervwiofi  «  not 
required  and  individual 
can  l>e  left  a»oo«  for 
aa^eral  hours  s?  si  ;i--na 


Level  E— Corrfmed 
dependence 


Level  F— Coniptetfi 
dependence  l>r>ited 
onentatton  (md.  PVS) 


Due  tc  MC*  of  tudsmem 
d«ononaitiOO  and' or 
rtwnTcxv  problems  24 
hours  o<  supervisjor  is 
reduifeo  "Mose 
iricjMduaw  may  be 
aDte  to  parncipate  •> 
:^ev  '3al^»  care  and 
intefac  ir  80<"Te 

howe'/«?'  the>  do  not 
red'-"'?  others  to  ta^e 
reso-D^iSib'iity  for  them 
24  ^jO'jrs  o*  ttie  day 


May  t»  ab<e  to  lotiow 
aimpte  cor^'~ia'ids  and 
interact  w'tn  otne's  ir 
soT'ie  miainai  *a> 
(e  9    blinkinq,  noodmc) 
Head,  etc  ]  Ooi  rf  so 
does  not  usuaify  have 
fTe  capac!i>  to  mitate 
mtefaction.  maKe 
requests  ex  participate 
IP  own  day  to-day 
function   The  eictrenie 
severty  o*  the* 
coqn'trve  IrnifaOons 
requira^  an 
envwon'nenl  which 
contro«s  ev9r  V>e 
smallest  details  >r  tne 
indivKluaJ  s  iiie 
Inaades  mjivxluais  n 
a  pefsistont  vegetative 
state 


L^'.  l;  a  No  Limltatlona 

Standrng/Walking/Running:  No  limitations 
wth  amount/endurance  appropriate  to  age. 

Climbing  Stairs:  No  bmitations  with 
aTioiint/ endurance  appropiiate  to  age. 

Level  B  Indeperdent  Without  Device  but  has 
Minor  Limitations  in  Amount  of  Ruiming  or 
Vtaornug  Wallctra  Appropriate  to  Age 

5-in.J:ro?.'VVdrn.:-g.Rtinnlng:  Some 
h.-'d -..,.':» •*':■:.  -i:"!  -;;.■  "''nxnaingor 
vs"- :■  ,s  vm;^.:;,  -i.  :■-  .p  -  ate  to  age:  can 
vs  T  ^  ^  T  nimum  of  150  ft.  vsitkout  aasistaace 
a-::  a'  r   -:r.al  speed;  does  not  require «ierica. 

C.;-;  oi?  Stairs:  No  or  some  limitations 
v\  .tn  amount  appropriate  to  age;  can  climb  a 
ir.  Jiimvmi  of  12  steps  without  assistance  and 
at  nonnai  apeed;  does  not  require  device. 
Level  C  Independent  but  Requires  Device: 
Takes  More  Than  Reasonable  Amount  of 
Time  to  Walk  150  feet  and  Qimb  12  Steps 

Staading/WaJkin? 'Running:  Can  walk  a 
r  -  "^.u-  ;'  ■  V  ■■'  •*  'h  >ut  assistance  but 
tBites  mcT  T'*"  ''"hgorritjle  amount  of  time 
require?  i^^m€  d-'-nr^f' 

Cl:tT>bir.g  S'H:r^  Can  cUmb  a  miniBHira  «jf 
12  s'eps  wi'hout  assistance  but  takes  more 
thdr  -»'5-»in9'':  le  amovt'i*  of  time:  may  or  may 
not  require  dev^ce- 

Levei  D  Can  Walk  a  kifaminum  of  150  reet  Bat 
C::Iy  With  AaaiMasce 

Standing/WaUdng/Running:  Can  walk  a 
minimum  of  150  ft  only  with  assistance,  may 
or  may  not  require  device. 

Qmibing  Stairs:  Can  climb  a  minimum  of 
12  steps  with  or  without  assistance  and/or 
device. 

Level  E  Amount  of  Walking  Limited  to  Less 
Than  ISO  feet  With  or  Without  Assistance 
and/or  Device 

Standing/Walking/Running:  Walking 
limited  to  50-150  ft  with  or  without 
Assistance  and/or  device. 

Climbing  Stau^:  Stairs  climbing  limited  to 
less  than  12  steps  with  or  without  assistance 
and /or  device. 


Level  F  Severe  Limitation  in  Amount  of 
Walking  and  Stair  Climbing— Including  Not 
Being  Abie  to  Do  It  at  AIL 

Standing/Walking/Running:  Has  difficulty 
standing  for  long  periods  and  walking  a 
minimum  of  50  ft..  Including  not  being  able  to 
do  It  at  all. 

Climbing  Stairs:  Cannot  clanb  a  minimun 
of  12  stataY. 


0:     A... 
10:     A.- 


20: 
30: 
40: 

5a 

BO: 
70: 
80: 
90: 
100: 


A... 
A.. 
A.. 


A 

A 

A _. 

A 

A  _ 

F -.... 


™.  :10 

..-  :ao 

..._  -JO 

„.  :40 

:50 

«0 

:70 

:80 

flO 

:100 


SPCH — Speech:  Severe  Difficulty 
COG — Cognitive  Function:  Complete 

Dependence.  Limited  Onentatton.  Including 

Persistent  Vegative  State 

Consider  the  scale  below  ranging  fforu  0  to 
100,  where  0  repi^sents  No  Uniilation  of 
Function  fncalthy).  Irlpnttfy  the  state  listed 
above  which  you  behevc  represents  the 
greatps*  impact  on  evpryday  Itving  and  wnte 
tt!i  abbt^vianon  nevt  to  100  on  the  scale 
Consider  the  reiT;airung  -states  and  place  ihen, 
on  the  scale  between  0  and  TOO  according  to 
your  jud#r,enls  of  their  relative  irp.poi-tance 


Tabia  12 — Scaling  ."Ujom  Atmbutes 

The  most  severe  level  for  each  attributes  is 
listed  bekjw  along  with  some  additional 
states  representing  bilateral  reductions  in 
functional  capacity. 

EX — Excretory  Function:  Severe  Incontinence 
EAT— Eating:  Tube  Feeding  Required 
SEX— SeKual  Function;  No  Sexual  Function 
AMB— Ambulation;  Severe  Limitation  in 
Amount  of  Walking  and  Stair  Qimbing. 
Including  not  Being  Able  to  Do  It  At  All 
HAND— Hand  and  Arm  Function:  Complete 

or  Near  Paralysis  of  Both  Limbs 
BEND— Bending  and  Lifting:  Cannot  Bend  or 

Uft 
VlSl— Visual  Function:  Total  Blindness  in 

One  Eye 
VIS2— Visual  Function:  Total  Blindness  in 

Both  Eyes 
AUDI— Auditory  Function;  Profound  or  Total 

Loss  in  One  Ear 
AUD2— Auditory  Function:  Profound  or  Total 
Loss  in  Both  Ears 


01  10 

10  10 

20  20 

30 30 

40  40 

SO  50 

60  60 

70  70 

80  60 

90  80 

100  00 


No  Limitation  in  Functional 
Capacity. 


Severe  Limitation. 


Next  conRider  the  following  additional 
states.  Using  the  scale  above,  assign  a 
numenca!  value  to  each  of  these  states  using 
the  same  cnter.a  as  you  used  in  placins  the 
twelve  states  no«ed  above  First  as«:«r  s 
r.rrip-tcal  \  vr.:.e  tc  de^th  reiatne  to  iro  on 
the  scale  above  Note  that  death  '.s 
considered  to  be  a  complete  loss  of  furrtional 
capacity.  Death  may  be  given  a  value  greater 
than  100,  For  the  remaining  states,  values 
may  be  greater  than  100  but  cannot  be  greater 
than  the  value  assigned  to  death. 
WORST— VVors'  on  Ali  Dimensions  Being 
Aiive,  bu'  Simultaneously  Being  at  the 
Most  Severe  Level  on  all  10  Dimensions 
QU.\D — Quadnpiegia  The  Most  Severe 
Levels  for  Excretory,  Ambulation,  Hand/ 
Arm,  and  Bending.'Lifting  Dimensions 
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DEPARTMENT  OF  THE  TREASURY 

PuMc  Mormatkm  CoUection 
Requlremenu  Sut>m)tted  lo  OMB  for 
Review 

D.t'p   Air.!  9,  'ilW2. 

The  Depar^men!  of  Trpesnry  has 
s:;bn^:tted  the  f(;;u!w  irig  public 
infjr:r;a!i-,)n  coil ect ton  requiremenli fc^  to 
OMB  lor  review  and  clearance  under 
the  Papprv,-ork  Reductiun  Ax;!  of  1980. 
Public  I^w  c)6-511.  Copies  of  !hp 
submissionis)  may  be  obtained  by 
ca'iinp  thf  Trprisu^-  Barpa>i  Clparanre 
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information  collc-ction  shoiiia  be 
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and  to  the  Tre;f-..r;,  I)e 
Clearance  Offn  t  -  ;).;--. 
TreHSuri,    R;ii '-:.  ?A^\  T'-r  •  >■ 
iSiX)  PpririSyuar.i«  Avenue. 
\V,]Ov:r:ston.  DC  2CiZ2u 
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deposit ^ACH  jnetiioclj.  The  at't-cen 
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Respondents:  Individuals  or 
households,  State  or  local  governments. 
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organizations. 

Estimated  Number  of  Respondents: 
741.405. 

Estimated  Burden  Hours  Per 
ResDonse:  S  nuni!l«s 

' -Y-;.!:'r-,-       ■•■  ht  f;  n-  -.■    On  ooca«4aB. 

^.s::i!::..  'i  '  ,' .;:  ■;-•  Hf^porting  Bvrdeif 

b".    :<i"   h     il's 

Clearance  Officer:  Rita  DeNagJ'.  {202J 
874-1148,  Bureau  of  the  Public  Debt 
Room  13-  Pr?  ■         >    '  »n  13 fti  Street. 
SW.,  Wa.stiin,  ■        ; 'i    ?";-»Grvv^ 

OMS  Jievj  t  ^.  ■ .  -  ■  W : :    -,  .-•■:!,-  rr, ., , :{, 
(202)  395-6880,  Office  of  M;--  ,  ,."•:  ,«j( 
and  Budget  Room  3001,  Ntn  i.A.._utive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland 

Departmental  Reports.  Management  Officer. 
|FR  Doc.  92-8681  Filed  4-14-fl2;  8:45  ami 
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Sunshine  Act  Meetings 


Act'  i"-c    :_    9'i-^4:a^  5   ..5;    "':;■"■""• 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  11:00  a.m..  Monday. 

Adt:!  2C.  199 Z. 

ptACE:  Marriner  S.  Eccles  Federal 
Rf  -  ". e  Board  Building,  C  Street 


entrance  between  20th  and  21st  Streets, 
NW    Washington.  D.C.  20551. 

S^A^us  Closed: 

MAT-TEBS  TO  B€   CONSlDSRE-0 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  Involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PFRSON  FOR  MORE 

iNPCRMA '  ON  '  :.  Joseph  R.  Coyne. 


Federal    Register 
Vol.  57.  No.  73 
Wednesdav    A;r  1  1'    1992 


Assistant  to  the  Board.  (202)  45:-3204. 
Yoti  may  call  (2021  452-3207,  beemning 

at  approxima'.ely  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  srheti  ,:>^d 
for  the  meeting 

Dated:  Apr!  M  I'>*'.^ 
Ipp.rifpr  I   lohnson, 
Associate  Secretary  of  the  Board 
\FR  Doc.  92-8763  Filed  4-10-92;  4.26  pmj 

BILLING  CODE  62'0-01-M 


19  92 


UMI 


Wednesday 

AprU  15.   1992 


Part  11 


Environmental 
Protection  Agency 

40  CFR  Pari  79 

Fuels  and  Fuel  Additiv^es  Registration 

Regulations:  Proposed  Rule 


-£L 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  79 

;FRL-4121-41 

Fuels  and  Fuel  Additives  Registration 
Regulations 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  proposed  rulemaking 

NPRM). 


SUMMARY:  This  notice  presents 
proposed  regulations  for  the  registration 
of  motor  vehicle  fuels  and  fuel  additives 
as  authorized  by  sections  211(b)(2]  and 
211(e)  of  the  Clean  Air  Act  (CAA). 
Under  the  proposed  regulations, 
producers  of  motor  vehicle  fuels  and 
fuel  additives  would  be  required  to 
conduct  certain  tests  and  submit 
information  regarding  the  composition 
of  emissions  produced  by  such  fuels  and 
fuel  additives  and  the  effects  of  these 
pTiissions  on  the  public  health  and 
welfare.  Additional  provisions  for 
determining  the  effects  of  fuels  and 
additives  on  the  performance  of 
vehicular  emission  control  devices 
would  be  coordinated  with  existing  and 
future  rules  under  section  211(0- The        i^ 
proposal  includes  a  grouping  system  and^' 
other  mechanisms  designed  to  avoid 
duplicative  efforts  and  reduce  the  costs 
of  testing  by  producers  of  fuels  and  fuel 
additives. 

The  proposed  regulations  would 
supplement  existing  registration 
requirements,  and  would  potentially 
apply  to  both  current  and  future  fuels 
and  additives.  The  proposed  new 
requirements  are  designed  to  provide  a 
body  of  information  that  would  assist 
EPA  in  evaluating  the  potential  adverse 
effects  of  various  types  of  fuels  and  fuel 
additives  and  in  determining  whether 
futher  risk  assessment  or  regulatory 
ac'  -n  ii  needed  under  section  211(c). 
dates:  W  ntten  comments  on  this  Notice 
of  Proposed  Rulemaking  (NPRM)  will  be 
accepted  until  June  30, 1992.  A  public 
hearing  will  be  held  May  28, 1992  at  9 
a.m.  It  will  be  extended  to  May  29.  if 
necessary,  but  prospective  presenters 
should  be  prepared  to  testify  on  the  first 

ADDRESSES:  Comments  on  the  NPRM 
should  be  submitted  in  duplicate  to:  EPA 
.Mt  Docket  (LE-131);  Attention:  Docket 
No.  A-90-07:  U.S.  Eiivironmental 
Protection  Agency,  room  M-1500.  401  M 
Street  SW.,  Washington,  DC  20460: 
phone  (202)  382-7548.  This  docket  is 
located  at  the  above  address  on  the  first 
floor  of  Waterside  Mall  and  is  open  for 
public  inspection  weekdays  from  6:30 


a.m.  to  12  noon  and  from  1:30  p.m.  to 
3:30  p.m.  As  provided  in  40  CFR  part  2,  a 
reasonable  fee  may  be  charged  by  EPA 
for  copying  services.  The  public  hearing 
will  be  held  in  Ann  Arbor,  Michigan  at 
the  Ann  Arbor  Regent— Best  Western 
Domino's  Farms  Hotel  and  Conference 
Center,  3600  Plymouth  Road  (U.S.  23  at 
Plymouth  Road):  phone  (313)  769-9800. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Carolyn  Krueger,  SDSB12. 
Regulation  Development  and  Support 
Division,  U.S.  Environmental  Protection 
Agency,  2565  Plymouth  Road.  Ann 
Arbor.  MI  48105;  phone  (313)  668-4274. 
Persons  who  wish  to  receive  a  copy  of 
the  regulatory  text  for  this  proposed  rule 
(including  the  proposed  health  testing 
guidelines)  should  leave  a  message, 
including  their  name,  complete  mailing 
address,  and  telephone  number,  at  (313) 
668-4361.  The  proposed  regulatory  text 
is  also  available  in  the  public  docket 
referenced  above. 
SUPPLEMENTARY  INFO«MAriON 


I.  Public  Hearing 

Any  person  interested  in  presenting 
testimony  at  the  public  hearing  should 
notify  the  contact  person  hsted  above  at 
least  seven  days  prior  to  the  day  of  the 
hearing.  The  notification  should  include 
the  estimated  time  required  for  the 
presentation  and  identification  of  audio/ 
visual  equipment  needs,  if  any.  A  sign- 
up sheet  will  be  available  at  the 
registration  table  the  morning  of  the 
hearing  for  scheduling  the  order  of 
testimony.  It  is  suggested  that  sufficient 
copies  of  the  statement  and  other 
presentation  materials  be  brought  to  the 
hearing  for  distribution  to  the  audience. 
All  materials  submitted  will  be  made 
part  of  the  official  record  for  this 
rulemaking. 

Mr.  Richard  D.  Wilson,  Director  of  the 
Office  of  Mobile  Sources,  has  been 
designated  as  presiding  officer  for  the 
hearing.  The  hearing  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply.  Written 
transcripts  of  the  proceedings  will  be 
made  by  a  court  reporter.  Copies  will  be 
available  for  examination  in  the  public 
docket  or  for  purchase  by  individual 
arrangement  with  the  court  reporter. 

II.  Background 

A.  Introduction 

Over  2.200  fuels  and  4.100  fuel 
additives  are  currently  registered  with 
EPA  and,  to  some  degree,  each  of  them 
produces  emissions  which  may 
contribute  to  potentially  harmful  air 
pollution  in  the  United  States.  The 
primary  purpose  of  this  proposed 
rulemaking  is  to  establish  registration 
requirements  which  will  provide 


information  for  identifying  and 
evaluating  the  potential  adverse  air 
pollution  effects  of  motor  vehicle  fuels 
and  fuel  additives  and  for  guiding  the 
direction  of  related  regulatory  actions  in 
the  future. 

The  remainder  of  this  section  reviews 
the  statutory  history  of  this  proposed 
rulemaking,  summarizes  the  public 
comments  received  in  response  to  the 
Advanced  Notice  of  Proposed 
Rulemaking,  and  defines  certain  k§y 
terms  used  in  later  discussion.  The 
overall  scope  of  the  program  is 
described  in  section  III.  Section  IV 
outlines  the  objectives  rationale,  and 
implementation  of  the  proposed 
grouping  system  for  fuels  and  additives. 
Issues  germane  to  the  generation  of 
fuel/additive  emissions  for  subsequent 
testing  are  discussed  in  section  V,  and 
proposed  requirements  for  evaluating 
the  effects  of  fuels  and  additives  on  the 
public  health  and  welfare  are  described 
in  section  VI.  Section  VII  outlines  the 
proposed  reporting  requirements  for  the 
program.  Subsequent  sections  discuss 
special  program  provisions,  compliance 
considerations,  confidentiality  issues, 
public  participation,  and  administrative 
topics. 

B.  Statutory  History 

Section  211(a)  of  the  Clean  Air  Act 
(CAA),  42  U.S.C.  7545,  authorizes  EPA  to 
designate  any  motor  vehicle  fuel  or 
additive  and  prohibits  producers  of 
designated  fuels  or  additives  from 
selling  such  products  unless  they  have 
been  registered  by  EPA  m  accordance 
with  section  211(b).  The  basic  data 
elements  which  producers  of  fuels  and 
additives  must  submit  for  purposes  of 
registration,  as  stipulated  by  section 
211(b)(1),  include  commercial  identifying 
information,  range  of  concentration, 
purpose-in-use.  and  chemical 
compostion.  EPA  issued  regulations 
implementing  this  provision  in  1975  (40 
CFR  part  79). 

The  1970  CAA  aiso  provided  EPA 
with  discretionary  authority  to  establish 
additional  requirements  for  fuel  and  fuel 
additive  registration.  According  to 
section  211(b)(2).  EPA  "may  also 
require"  producers  "to  conduct  tests  to 
determine  potential  public  health  effects 
of  such  fuel(sj  or  addit!ve|sj  (including. 
but  not  limited  to.  carcinogenic, 
teratogenic,  or  mutagenic  effects).  '  and 
to  furnish  other  "reasonable  and 
neressar>"  information  to  identify  fuel 
and  fuel  additive  emissions  and 
determine  their  effects  on  vehicular 
pmissinn  control  performance  and  on 
the  put  lie  health  and  welfare.  The 
statute  further  stipulates  that  testing  for 
health  pffects  is  to  be  conducted 


Federal  Register  /  Vol.  57,  No.  73  /  Wednesday.  April  15    1Q9:  /  Proposed  Rules 


nf.9 


according  to  procedures  and  protocols 
established  by  the  Administrator,  and 
that  test  results  will  not  be  considered 
confidential.  When  the  producer  has 
submitted  the  required  information  and 
has  given  assurances  that  the  Agency 
will  be  notified  of  future  changes  in  that 
information,  section  2n(b)|3)  directs  the 
Administrator  to  grant  registration  to 
the  fuel  or  additive. 

EPA  did  not  exercise  its  discretionarv 
authority  to  require  fuel  and  additive 
testing  under  section  2n(bl(2)  when  the 
general  registration  regulations  under 
section  211(b)(1)  were  issued  in  1975, 
However,  in  the  CAA  Amendments  of 
1977  (Pub.  L.  95-95,  August  7.  1977), 
Congress  added  section  211(e)  to  the 
statute,  which  made  implementation  of 
section  211(b)(2)  mandatory  and 
contained  additional  provisions 
concerning  the  implementation  of  the 
statute. 

Section  211(e)(1)  requires 
implementation  of  the  section  211(b)(2) 
authority  within  one  year  of  enactment 
of  the  1977  amendments.  In  an  effort  to 
fulfill  this  requirement,  EPA  published 
an  Advanced  Notice  of  Proposed 
Rulemaking  (ANPRM)  in  1978  (see  43  FR 
38607,  August  29.  1978;  Docket  ORD-78- 
01);  however,  the  rulem.akmg  did  not  go 
forward  during  the  next  ten  years 
Nevertheless,  this  action  has  remained 
on  the  EPA  regulatory  agenda,  and  a 
development  plan  for  the  rulemaking 
was  created  m  1988 

C.  Recent  Events  and  Agency  Actions 

In  1989,  a  citizens  group  brought  a 
lawsuit  [Thomas  v,  Reilly.  C,A,  No,  8&- 
6269  [D,  Oreg.  1989])  challenging  EPA  s 
failure  to  promulgate  fuel  and  fuel 
additive  testing  regulations  within  the 
one-year  time  limit  permitted  by  CAA 
section  211(e),  EPA  entered  into  a 
consent  decree  in  settlement  of  this 
lawsuit  without  adjudication  of  any 
issue  of  fact  or  law.  The  consent  decree, 
which  was  signed  by  the  Court,  required 
that  the  EPA  Administrator  sign  an 
advance  notice  of  proposed  rulemaking 
by  August  1,  1990,  a  notice  of  proposed 
rulemaking  by  January  1,  1992,  and  a 
final  rule  by  June  1.  1993.  The  decree  did 
not  address  "the  substance  of  the 
rulemaking,"  nor  did  it  "limit  or  modify 
the  discretion  accorded  *   *   *  by  section 
211  *   *   *  or  general  principles  of 
administrative  law  in  any  fashion".  B> 
agreement  with  the  plaintiff,  the  NTRM 
signature  deadline  was  later  extended  to 
April  1,  1992. 

The  Agency  published  the  required 
ANPRM  on  August  7,  1990  (55  FR  32218), 
A  public  hearing  was  held  on  September 
26,  1990,  followed  by  a  3D-day  period  for 
written  commentary.  Public  reponse 
included  four  oral  presentations  at  the 


hearing  and  the  subsequent  submission 
of  24  written  comments. 

To  gain  further  public  involvement  in 
the  rulemakmg.  the  Agency  engaged  the 
services  of  a  private  consultant  group  to 
assess  the  feasibility  and 
appropriateness  of  applying  regulatory 
negotiation  procedures  (under  the 
provisions  of  section  583  of  the 
Negotiated  Rulemaking  Act  of  1990)  to 
the  development  of  the  section  211 
regulations.  During  the  months  of  March 
rind  April,  1991,  the  consultants 
interviewed  representatives  of  a  variety 
of  affected  industry-  groups  and 
environmental  organizations  to  gauge 
tneir  level  of  interest  in  the  program  and 
their  willingness  to  participate  in 
potential  negotiations.  These  parties 
were  also  invited  to  a  meeting  in 
Washington,  DC  on  May  2, 1991,  to 
discuss  the  program  issues  further  and 
to  explore  the  potential  advantages  and 
disadvantages  of  a  formal  regulatory 
negotiation  process,  Susbsequently.  the 
meeting  attendees  were  polled  again 
about  their  willingness  to  enter 
negotiations.  The  results  indicated  that 
there  was  insufficient  support  among  a 
number  of  key  parties,  and  EPA  thus 
decided  not  to  convene  a  regulatory 
negotiation  for  this  proposed 
rulemaking. 

D  Summary  end  Analysis  of  Comments 

1.  Program  Focus  and  Jurisdictional 

Issues 

The  overall  focus  and  scope  of  the 

potential  new  registration  requirements 
were  frequent  topics  of  public  comment 
received  in  response  to  the  ANPRM. 
With  respect  to  provisions  in  section  211 
concerning  the  public  health  and 
welfare  impacts  of  fuels  and  fuel 
additives,  nearly  all  respondents 
recognized  that  information  and  testing 
requirements  related  to  fuel  and 
additive  emissions  were  mandated  by 
the  statute.  However,  not  all 
respondents  agreed  about  the  propriety, 
necessity,  and  desirability  of 
requirements  for  the  conduct  of  tests  on 
the  "raw"  (i,e,.  uncombusted  liquid) 
fuels  and  additives  themselves.  The 
majority  maintained  that  the  underlying 
objectives  of  the  Clean  Air  Act  and  the 
specific  language  of  section  211  would 
best  be  met  by  restricting  the  focus  of 
the  regulations  to  fuel  and  fuel  additive 
emissions.  According  to  these 
respondents,  requirements  addressing 
the  potential  adverse  effects  of  "raw" 
fuels  and  additives  would  not  help  to 
elucidate  the  sources  and  effects  of  air 
pollution,  and  would  thus  fall  outside 
the  scope  of  the  statute,  A  few 
commenters  held  the  opposite  point  of 
view,  arguing  for  broad  and 


comprehensive  health  testing  of  fuels 
and  additives  in  their  original  liquid 
formulations  as  well  as  in  the 
combusted  and  vaporized  states. 

As  discussed  more  fully  in  section 
III.B  of  this  NPRM,  EPA  believes  that  the 
Agency  has  some  discretion  under 
section  211  to  determine  the  focus  of  fuel 
and  additive  evaluation  requirements. 
Consistent  with  the  goals  of  the  CAA. 
EPA  has  decided  to  focus  this  proposed 
rulemaking  on  the  emissions-based 
effects  of  fuels  and  fuel  additives.  Thus, 
the  proposed  health  effects  testing 
provisions  specifically  address  the 
effects  of  inhalation  exposure  to  fuel 
and  additive  emissions,  inculding  both 
evaporative  and  combustion  emissions. 
Tests  to  determine  the  direct  toxicity  of 
"raw"  fuels  and  additives  (e.g..  by  oral 
or  dermal  exposure)  are  not  included 
except  insofar  as  such  information  may 
be  needed  to  determine  the  effects  of 
their  emissions.  The  Agency  believes 
this  focus  to  be  compatible  with  the 
intent  of  Congress  and  the  scope  of 
authority  granted  by  section  211. 

Focusing  today's  proposed  rulemaking 
on  the  emissions  of  fuels  and  fuel 
additives  will  also  serve  to  relieve 
concerns  about  possible  areas  of 
overlap  between  section  211  and  other 
Federal  regulatory  programs.  Existing 
authority  under  the  Toxic  Substances 
Control  Act  (TSCA).  15  USC  section 
2601  et  seq..  has  often  been  cited  In  this 
regard.  TSCA  provides  EPA  authority  to 
examine  the  potential  environmental 
and  health  risks  associated  with 
chemical  substances  or  mixtures,  and 
several  respondents  felt  that 
promulgation  of  the  health  effects 
testing  provisions  in  section  211(b) 
would  be  duplicative  of  the  regulatory 
mechanisms  already  in  effect  under 
TSCA,  While  rejecting  the  notion  that 
TSCA  might  eliminate  the  need  for 
implementation  of  section  211(b),  EPA 
recognizes  the  need  for  coordination 
between  the  two  programs. 

To  a  large  extent,  the  potential 
overlap  between  TSCA  and  section  211 
is  more  legalistic  than  programmatic, 
and  need  not  result  in  overlapping 
regulations.  Because  of  the  technical 
difficulties  associated  with  testing 
complex  mixtures,  the  TSCA  program 
has  traditionally  focused  on  the  toxicity 
of  discrete  chemcial  substances  rather 
than  on  complex  mixtures  such  as  fuels 
and  additives.  In  fact,  under  the 
Premanufacturing  Notification  process 
implemented  for  new  chemical  review, 
TSCA  excludes  chemical  mixtures 
except  those  which  occur  in  nature. 
Moreover,  under  both  CAA  and  TSCA 
programs,  persons  may  submit  existing 
data  to  fulfill  regulatory  requirements 
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and  are  not  rpquirpd  ^o  submit 
dupbcati\e  data.  Nevertheless  some 
individual  cr.emica.s  u.sed  \r.  rael  and 
additive  formuiatior.s  have  tjeen  subject 
10  review  and  testing  under  TSCA. 
EPA  s  plan  to  limit  the  focus  of  section 
;i  1  -ei^aia'cns  to  emmissiona-based 
effects  Will  tieip  to  avoid  the  posaibility 
that  such  activities  under  TSCA  might 
overlap  with  testing  requirements 
promulga'ed  unoer  section  211(b). 

Concerns  atjout  potential  regulatory 
overlap  wert?  aiso  raised  in  conjunction 
w;:h  tne  moLile  9aun:e-related  air  toxics 
previsions  added  by  the  1990  CAA 
.Amendments  .CAA  Section  2021!]). 
Section  20211;  requires  t>.at  ElPA 
complete  a  *tudy  of  the  need  for  and 
feasibility  of  controllma  imreyjilated 
toxic  air  pollutants  associated  with 
rioter  vefiicies  and  f^j^is  Based  on  this 
study.  EPA  must  promulgate  vehicle  or 
fuel  standards  to  control  mobile  source 
emissions  of  Denzene  and  formaldehyde. 
At  EPA  s  discretion,  other  toxic 
pollutants  may  also  oe  controOed. 

In  the  opinion  of  some  respondents. 
EPA'9  Informationai  obiectives  in  regard 
to  the  air  pcil  u'on  effects  of  fuels  and 
additives  wcuid  be  better  ser^-ed  by  the 
air  toxics  pTO\TSw:ins  of  section  202(1) 
than  by  the  health  and  environmental 
p-ov^slons  of  section  211(b).  According 
•Q  thiS  view,  section  202(1)  mandates  a 
more  direct  approach,  focusing  on 
spec'iic  mobile  source  air  pollutants 
which  represent  the  greatest  nsk  to 
human  health  and  requiring  the 
identification  of  currently  unregulated 
mobile  scarce  pollutants  which  should 
be  sub|ect  to  control. 

While  acknowledgmg  that  the  two 
parts  of  the  C.A.A  share  a  aenerai 
concern  about  d'.e  public  s  exposure  to 
toxic  cbemjcals  produced  by  mobile 
sources.  EP.\  behev€«  that  they  can 
complement  rather  than  duplicate  or 
supplant  one  another  Section  202(1) 
addresses  the  toxic  emissions 
themselves,  while  sec'ion  211[b)  focuses 
on  the  compooents  and  ef&cts  of 
emissions  generated  by  particular  motor 
vehicle  fuels  and  additives.  The  required 
study  under  section  202(1)  may  or  may 
not  identify  any  fuel- related  causes  of 
toxic  air  pollutants,  while  the  testing 
required  ander  section  211(b)  will 
provide  such  information.  This  should 
prove  useful  in  EP.\  decisionmaking 
rega.-dina  'he  need  for  feasibility  of 
additional  vehnne  ..;r  ^;el  -«SHr'''ion8  to 
reduce  toxic  emissiccs   r  ur"he"-ore.  a 
different  regulatory  approach  underlines 
each  of  the  two  statutes.  Section  202(1) 
seeks  to  detpnr.ine  the  extent  to  which 
existing  toxicoiosic  data  on  specific 
identified  air  pollutants  warrants 
additional  regulation,  and  requires 


certain  EPA  actions  in  this  regard  by 
mid-1995.  The  purpose  of  the  current 
rulemaking  is  to  estabhsh  teshng 
requirements  that  will  provide  EPA  with 
adequate  information  on  the  emissions 
effects  of  existing  and  future  fuels  and 
additives  to  determine  whether  the 
commercial  distribution  or  use  of  any 
such  fuels  or  additives  should  be 
controlled. 

2.  Emission  Control  System  Testing 
Several  respondents  representing 
segments  of  the  vehicle  and  engine 
manufacturing  industries  favored 
rigorous  requirements  for  testing  the 
potential  effects  of  fuels  and  fuel 
additives  on  vehicular  emission  control 
performance.  These  respondents 
maintain  that  emission  control  test 
requirements  under  this  rulemaking 
should  involve  different  driving  cycles 
for  urban  vehicles,  tractor  trailers,  and 
alternatively  fueled  vehicles,  and  should 
include  such  parameters  as  long-term 
durability,  deterioration  rate,  wear, 
corrosion,  deposition,  and  compatibility 
with  a  variety  of  lubricating  oil 
formulations.  Furthermore,  they  argued 
that  test  requirements  for  existing 
products  should  be  just  as  stringent  as 
those  required  for  the  market  entry  of 
new  fuels  and  additives,  and  that  the 
effects  of  each  fuel  or  additive  on 
emission  control  performance  should  be 
tested  in  a  statistically  significant 
sample  of  engines. 

EPA  recognizes  the  concerns  of  these 
respondents  regarding  the  potential 
impact  of  fuel  and/or  additive 
formulations  on  emission  control  system 
integrity.  On  the  other  hand,  it  is  not  in 
the  pubttc  interest  to  establish 
registration  requirements  so  onerous 
that  they  would  discourage  the 
Introduction  of  beneficial  new  additives 
and  alternative  fuels. 

EPA  believes  that  the  existing 
prohibitions  m  section  211(f)  have 
avoided  these  unfavorable  results  while 
preventing  the  introduction  of  fuels  and 
additives  which  wouW  significandy 
degrade  the  performance  of  emission 
control  equipment.  In  effect  these 
mechanisms  call  for  emission  control 
testing  of  fuels  and  additives  only  when 
their  composition  departs  significantly 
from  the  general  range  of  fnel 
formulations  which  would  ordinarily  be 
anticipated  by  manufacturers  of  motor 
vehicle  engines  and  emission  control 
devices.  This  objective  has  been 
accomplished  by  the  issuance  of 
interpretive  rules  which  lay  out  specific 
chemical  and  physical  criteria  for  a 
category  of  fuels  and  additives 
considered  "substantially  similar"  to 
certification  gasoline  fuels  (46  FR  38582 
and  56  FR  5352}.  Products  which  meet 


these  "sub  sim"  criteria  can  be  placed  in 
commercial  use  without  first  undergoing 
testing  to  determine  their  potential 
emission  control  impact.  Conversely. 
m.anufacturers  of  fuels  and  additives 
which  do  not  conform  to  the  "sub  sim  ' 
critena  are  required  to  apply  for  a 
waiver  of  section  211(0  restrictions.  This 
process  squires  the  waiver  applicant  to 
demonstrdte.  through  testing  if 
necessarv,  that  such  products  do  not 
decrease  the  ability  of  vehicular 
emission  control  systems  to  comply  with 
emission  standards. 

Section  211(f]  was  passed  by 
Congress  in  1977,  seven  years  after 
enactmient  of  the  section  211(b] 
provisions  which  are  the  primary 
subject  of  today's  proposed  rulemaking. 
In  EPA's  judgment,  the  mechanisms 
already  implemented  under  section 
211(f)  are  adequate  to  satisfy  the  section 
211(b)  requirement  for  testing  to 
determine  the  effects  of  fuels  and 
additives  on  emission  control  systf-ms. 
Three  factors  must  be  considered  in  this 
regard:  (1)  The  adequacy  of  test 
procedures  conducted  for  the  purpose  of 
waiver  applications  under  section  211(f), 
[2)  the  adequacy  of  existing  "sub  sim  ' 
critena  for  determining  which  fuels  and 
additives  must  apply  for  a  section  211(0 
waiver,  and  (3)  the  scope  of  section 
211(0  prohibitions.  These  factors  are 
discussed  below. 

(1)  Adequacy  of  tesUng.  While  EPA 
believes  that  the  level  of  emission 
control  system  testing  conducted  in 
support  of  section  211(0(4]  waiver 
requests  has  generally  been  appropriate 
and  effective,  the  comments  summarized 
at  the  beginning  of  this  subsection 
indicate  that  some  industry  segments 
consider  such  testing  inadequate  for 
determining  the  potential  impact  of  fuels 
and  additives  on  emission  control 
devices.  To  the  extent  that  more 
comprehensive  or  standardized 
emission  control  test  requirements  m.ighl 
be  needed,  EP.-l  believes  they  should  be 
implemented  as  changes  to  the  existing 
waiver  application  procedures  under 
section  211(0  rather  than  as  new, 
overlapping  regulations  under  section 
2n(bl.  While  such  revisions  are  outside 
the  scope  of  the  proposed  rulemaking, 
EPA  would  separately  welcome 
suggestions  regarding  possible  changes 
in  coniunctKjn  with  section  211(0 
(2)  Adequacy  of  "substantially 
similar"  criteria.  In  EPA's  view,  more 
than  a  decade  of  experience  has 
demonstrated  the  practical  value  of  the 
"substantially  similar"  concept  for 
determining  whether  a  fuel  or  additives 
needs  to  be  tested  for  its  effects  on 
emission  control  equipment  Among 
gasoline  fuels  and  their  related  bulk 
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additives  (the  only  fuel/additive 

categories  subject  to  section  211(f) 
prohibitions  prior  to  the  1990  C^A 
Amendments).  EPA  is  not  aware  of 
instances  in  which  products  excused 
from  testing  because  they  met  "sub  sim" 
criteria  were  later  discovered  to  have 
adverse  effects  on  vehicular  emission 
control  performance.  Rather  than 
tightening  up  the  criteria,  the  Agency 
has  been  persuaded  by  practical 
experience  in  conjunction  with  the 
waiver  application  process  to  publish  a 
revision  of  the  "substantially  similar" 
definition,  which  raised  the  limitation  on 
the  amount  of  oxygen  permitted  in 
formulations  considered  to  be  "sub 
sim". 

(3)  Scope  of  section  211(f) 
prohibitions  Until  the  1990  CAA 
Amendments  went  into  effect,  the 
statutory-  language  of  section  2n(f]  was 
interpreted  as  applying  only  to  unleaded 
gasoline  fuels  and  related  bulk 
additives.  Interpretive  rules  establishing 
the  critena  for  fuels  and  additives 
considered  to  be  "substantially  similar" 
to  certification  fuels  thus  were  published 
only  for  products  in  the  unleaded 
gasoime  category  With  enactment  of 
the  1990  CAA  Amendments,  all  types  of 
motor  vehicle  fuels  and  additives  were 
placed  under  section  211(f)  jurisdiction. 
Proposed  criteria  for  fuels  and  additives 
considered  "substantially  similar"  to 
diesel  fuel  have  now  been  published  (56 
FR  24362-3.  May  30, 1991).  In  addition, 
"sub  sim"  criteria  appropriate  to  other 
fuel/add;tive  categories  are  now  under 
development  or  planned  for  all  fuels 
(other  than  leaded  gasoline)  for  which 
certification  procedures  and  emission 
standards  exist. 

However,  the  expanded  scope  of 
section  2n{f)  applies  only  to  products 
first  introduced  into  commerce  on  or 
after  November  15,  1990,  the  effective 
date  of  the  CAA  .Amendments, 
Consequently,  a  large  num.ber  of 
products  introduced  and/or  registered 
prior  to  this  date  will  still  fall  outside 
the  regulatorv'  domain  of  section  2n{f]. 
These  "grandfathered"  products  include 
aftermarket  additives  sold  for  use  in 
gasoline-powered  vehicles,  as  well  as  all 
non-gasoline  fuels  and  fuel  additives, 
introduced  prior  to  the  1990  CAA 
Amendments,  If  these  products  are  to  be 
subject  to  possible  testing  requirem.ents 
and  regulatory  control  on  the  basis  of 
their  potential  emission  control  effects, 
the  statutory  authority  has  to  denve 
from  sections  211  (b)  and  (c)  rather  than 
section  211(0, 

The  possibility  that  some 
grandfathered  products  may  have 
deleterious  effects  on  emission  control 
performance  is  addressed  in  the 


proposed  rulemaking  as  follows.  In 
general,  section  211(b)  provisions 
relating  to  emission  control  system 
testing  are  integrated  with  the 
regulatory  structure  of  section  211(f). 
Products  not  subject  to  section  211(f) 
because  they  were  first  introduced  prior 
to  the  effective  date  of  the  applicable 
prohibition  would  not  routinely  be 
required  to  undergo  emission  control 
testing.  However,  the  proposed 
rulemaking  provides  a  mechanism  by 
which  EPA  can  choose  to  require  testing 
for  such  grandfathered  products,  similar 
to  the  testing  which  a  waiver  applicant 
would  have  to  conduct,  if  so  petitioned 
by  outside  parties  or  if  other  information 
available  to  the  Agency  indicates  that 
such  review  is  appropriate.  This  topic  is 
further  discussed  below  in  section  III.D. 

3.  Grouping  Provisions 

The  ANPRM  discussed  EPA's  intent  to 
develop  a  grouping  system  by  which 
manufacturers  of  similar  fuels  and 
additives  could  voluntarily  pool  their 
efforts  and  resources  to  satisfy  program 
requirements.  According  to  this  plan, 
fuels  and  additives  would  be  grouped 
according  to  criteria  specified  by  EPA. 
Representatives  from  each  group  would 
then  be  selected  for  testing,  with  the  test 
results  and  attendant  costs  shared  by 
the  participating  manufacturers.  As  a 
result,  both  costs  and  duplicative  efforts 
would  be  reduced. 

Public  com,ment  about  the  grouping 
concept  was  generally  supportive. 
However,  at  least  one  respondent 
pointed  out  that  participation  in 
cooperative  testing  arrangements  would 
not  be  a  viable  option  for  makers  of 
proprietary  specialty  fuel  additives, 
because  valuable  trade  secrets  about 
product  formulations  would  have  to  be 
revealed  to  potential  competitors.  EPA 
acknow  ledges  that  the  opportunity  for 
group  participation  will  be  most 
attractive  to  manufacturers  of  generic  or 
commodity-type  products.  On  the  other 
hand,  there  are  a  number  of  approaches 
under  which  group  participation  may 
not  require  detailed  chemical 
formulations  to  be  divulged.  For 
example,  persons  could  use  an  agent, 
such  as  an  accouting  firm  or  a  trade 
association,  to  coordinate  testing  and 
represent  the  group  to  EPA  while 
preserving  the  anonymity  of  the  other 
members  in  the  group  Manufacturers  of 
specialty  products  will  have  to  judge  for 
themselves  whether  the  amount  of 
confidential  business  information  that 
must  be  revealed  in  order  to  participate 
in  group  testing  arrangements  is 
acceptable  to  them. 

In  regard  to  the  development  of 
criteria  for  establishing  the  groups,  a 
number  of  respondents  suggested  that 


fuels  and  fuel  additives  be  grouped 
according  to  their  emission  components. 
EPA  agrees  that  emissions-based 
grouping  would  be  ideal,  but  until  this 
rulemaking  has  gone  into  effect,  the 
requisite  information  on  emission  will 
not  be  available.  Recognizing  this 
problem,  some  respondents  suggested 
that  EPA  first  collect  emissions  data 
■from  fuel  and  additive  manufacturers 
and  then  develop  the  grouping  criteria. 
However,  to  follow  this  suggestion 
would  necessitate  two  separate 
regulatory  proceedings:  A  preliminary 
rule  requiring  manufacturers  to  submit 
the  results  of  emission  speciation 
procedures  and  a  second  rule  creating 
an  emissions-based  grouping  system 
and  promulgating  regulations  to 
implement  all  of  the  other  program 
requirements.  This  is  not  a  viable 
alternative  for  the  Agency,  given  the 
time  constraints  of  the  statute  and  the 
provisions  of  the  Consent  Decree. 
Therefore,  the  grouping  system  proposed 
here  is  based  on  the  composition  of  raw 
fuels  and  additives,  with  the  underlying 
assumption  that  fuels  and  additives  with 
similar  raw  constituents  will  generate 
similar  emissions. 

Some  respondents  submitted  specific 
suggestions  to  EPA  concerning  the 
definition  of  fuel  and  additive  groups. 
For  example,  one  respondent  proposed 
that  fuels  be  subdivided  for  health 
testing  on  the  basis  of  their  octane 
number  and/or  PONA  number 
(paraffins,  olefins,  naphthenes,  and 
aromatics],  EPA  has  not  found  these 
numerical  indexes  useful  for 
distinguishing  meaningful  health  effects 
testing  groups.  Moreover,  the 
significance  of  the  associated 
hydrocarbon  proportions  in  the  raw  fuel 
state  will  be  reduced  in  the  case  of  the 
exhaust  emission  by  the  "homogenizing" 
effect  of  the  combustion  process. 
Nevertheless,  recent  evidence  suggests 
that  varying  the  relative  olefin  and/or 
aromatic  content  of  a  fuel  may  impact 
the  concentration  of  some  emission 
components.  Thus,  olefin  and  aromatic 
content  are  among  the  parameters  under 
consideration  by  EPA  for  defining 
groups  or  selecting  group 
representatives  for  testing 

Opinions  differed  among  respondents 
about  the  usefulness  Of  the  section  211(f) 
"substantially  similar"  criteria  in  the 
context  of  a  grouping  system  for  fuel 
and  additive  health  testing.  As 
previously  described,  the  "sub  sim" 
criteria  currently  serve  to  designate 
which  fuels  and  fuel  additives  must 
obtain  a  waiver  of  section  211(f) 
prohibitions.  While  some  respondents 
endorsed  the  incorporation  of  existing 
"sub  sim"  criteria  into  the  grouping 
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sys:em  fof  health  effects  ^estmi?,  others 
felt  :hdt  the  resulting  "^ub  sim  '  atroiip 
would  be  too  broad  to  ailow  the  health 
test  results  obtained  for  selected 
representatives  to  be  generalized  to  the 
group  as  a  whole. 

pp.\  beiievf^  th^'  m  most  respects, 
the  "sub  stm"  rr'.'ena  (56  FR  5352, 
Febrjary  11,  1991)  are  useful 
determinants  of  "basehne"  conventional 
fuels  and  f-jel  addi'^ves  (see  section  IV 
of  t-Tis  .NPRMj  The  established  criteria 
restrict  the  deirvental  composition  of 
"sub  sim"  formulations  to  carbon, 
hydrogen,  oxygen,  mtrogen.  and  sulfur. 
With  limits  placed  on  the  amount  of 
methanol,  oxygen,  sulfur,  and  certain 
other  substances.  However.  EPA  is 
considering  several  variants  of  these 
criteria  for  distinguishing  between 
"baseline"  and  "non-baseline  ' 
formulations.  Extreme  concentrations  of 
aromatics  and  olefins  are  two  possible 
distin?ij '^Hme  characteristics.  A 
different  -cs*nr"on  on  the  amount  of 
oxyger  :;e'"T"  ""-i   "  Saseline 
forrcul^nons  ,s  ar.cir.er  possibility.  The 
oxygen  restriction  for  "sub  sim"  fuels  is 
currently  2.7  percent  by  weight  (and 
somewhat  higher  for  certain  waivered 
fuels  and  additives),  and  this  may  be 
appropr.a'.e  for  defining  baseline 
fcnnuiations  m  this  proposed  program. 
However  EP.A  s  also  considenng 
;es'.r;ct;ng  baseline  formulations  to 
those  with  less  than  15  weight  percent 
of  oxygen.  In  the  latter  case, 
"reformulated  ■  fuels  would  be  excluded 
from  the  "baseline"  classification.  This 
would  result  in  the  generation  of  more 
explicit  information  for  various 
oxygenated  gasoline  fuels. 

4  Health  Effects  Testing  Provisions 

.\  number  or  respondents  argued  that 
an  overly  stringent  and  expensive  health 
effects  testing  prngram  would  be  counter 
to  the  public  interest.  They  pointed  out 
that  unreasonably  high  costs  of  program 
compliance  would  discourage  the 
development  of  new  hjels  and  additives 
and  would  reduce  the  availability  of 
products  potentially  benefiaal  to  the 
public  health  and  welfare.  While  the 
testing  program  must  provide  adequate 
information  for  assessing  the  toxicity  of 
fuels  and  additives,  EPA  is  well  aware 
of  the  importance  of  striking  an 
appropriate  balance  between  scientific 
demands  and  technical  and  financial 
constraints,  taking  into  accoimt  both  the 
need  for  adequate  information  and  the 
need  for  continued  innovation.  The 
Agency  believes  that  the  program 
outlined  in  the  proposed  mienwking  is 
consistent  with  the  statute  and  reflects  a 
reasonable  and  cost-conscious  approach 
to  a  very  complex  regulatory  area. 


In  comments  directed  at  the  health 
assessment  approaches  described  in  the 
ANPRM,  respondents  urtjed  EP.-\  to 
include  provisions  for  taking  re'evant 
existing  information  into  account,  to  use 
a  tiered  testing  approach  as  a  means  for 
identifying  products  which  should 
undergo  long-term  study,  and  to  take 
advantage  of  existing  standardized  test 
guidelines  whenever  possible.  These 
suggestions  are  reflected  in  today's 
proposed  rule. 

Some  respondents  stated  that 
successful  implementation  of  a  broadly- 
based  health  effects  testing  program 
was  doubtful  in  view  of  the  many 
technical  problems  which  must  First  be 
overcome.  They  maintained  that  years 
of  testing  would  be  required  to  validate 
test  protocols  and  establish  baseline 
data,  in  view  of  the  chemical  complexity 
of  fuel  and  additive  formulations  and 
the  impact  of  vehicle  choice,  engine 
type,  emission  control  technology,  and 
operating  conditions  on  the  composition 
of  emissions. 

EPA  is  well  aware  of  these  technical 
difficulties,  but  does  not  agree  that  they 
are  insurmountable.  Today's  proposed 
rule  contains  a  number  of  proposals  for 
bringing  the  sources  of  variability  under 
reasonable  control,  including  rules  for 
the  selection  and  operation  of  vehicles 
and  equipment  base  fuel  specifications 
for  each  major  fuel/additive  family, 
standardized  procedures  for  the 
generaboa,  sampling,  and  storage  of 
emissions,  and  guidelines  for  animal 
inhalation  exposure  testing.  Together 
with  experimental  control  requirements, 
these  measures  should  reduce  the 
testing  program's  inherent  variability  to 
acceptable  limits.  EPA  invites  comments 
from  the  pubbc  on  the  adequacy  of  these 
measures  and  on  ways  to  improve  them. 
Many  commenters  urged  EPA  to  'set 
priorities"  for  testing  among  the  large 
universe  of  motor  vehicle  fuels  and  fuel 
additives  potentially  subject  to  the 
proposed  rulemaking.  However,  there 
was  little  agreement  about  which 
specific  formulations  or  product 
categories — fuels  vs.  additives, 
conventional  vs.  reformulated  vs. 
alternative  fuels — should  be  placed  high 
and  low  on  the  priority  list  Under 
section  211,  Congress  has  mandated  that 
EPA  enact  a  scheme  for  testing  that 
would  generally  and  reasonably  assess 
the  health  risks  of  all  fuels  and  fuel 
additives.  Therefore.  EPA  has  proposed 
a  grouping  system  which  provides  an 
efficient  mechanism  for  obtaining 
information  on  all  types  of  fuels  and 
additives.  A  system  of  evaluation  tiers 
has  also  been  developed,  enabling  EPA 
to  determine  whether  more  definitive 
testing  ia  needed  for  any  particular  fuels 


or  additives  (or  types  of  fuels  and 
addirtves)  based  upon  toxicity  and 
exposure  data  obtained  from  the 
literature,  from  modeling  techniques. 
and  from  a  battery  of  screening  tests. 
Finally.  EPA  intends,  under  section 
Zllfefoi'.C],  to  recognize  existing 
adequate  data  as  compliance  with  the 
rule. 

Related  comments  were  submitted 
regarding  the  applicability  of  program 
requirements  to  fuel  additives  which  are 
considered  "substantially  similar  '  to 
conventional  fuels.  Some  respondents 
pointed  out  that  when  a  "sub  sim" 
additive  is  mixed  with  gasoline  it  is 
extremely  difficult  if  not  impossible  to 
differentiate  from  the  fuel  itself,  and  that 
efforts  to  detect  the  negligible 
contribution  of  such  an  additive  to  the 
emissions  produced  by  the  gasoline/ 
additive  mixture  would  be  futile.  Thus, 
according  to  these  respondents,  "sub 
sim"  fuel  additives  should  be  exempt 
from  progr.am  requirements. 

EP.A  agrees  with  some  of  the 
reasoning  behind  these  arguments.  The 
public  health  and  welfare  provisions  in 
this  rulemaking  are  concerned  with  the 
impact  of  emissions  generated  by  fuels 
and  fuel  additives  in  ncnnal  use.  Since 
additives  are  properly  used  only  in 
coniiinction  with  their  associated  fuels, 
program  requirements  pertaining  to  the 
potential  effects  of  additives  are  focused 
spe<-ifica!ly  on  the  emissions  of  the 
respective  ftiel /additive  mixtures.  For 
additives  with  essentially  the  same 
chemical  makeup  as  their  parent  fuels, 
currently  available  technology  will 
generally  not  be  capable  of 
differentiating  the  emission  products  of 
the  additive/fuel  mixture  from  the 
emission  products  nf  the  parent  fuel 
Itself. 

EPA  does  not  agree,  however,  that  the 
manufacturer  of  an  additive  should  be 
relieved  of  registration  responsibilities 
just  because  of  the  additive's  similarity 
to  its  parent  fuel.  Instead,  provisions 
within  the  proposed  grouping  system 
should  be  able  to  account  for  these 
relationships.  Such  mechanisms  are 
discussed  further  in  section  IV.  below. 

5.  Small  Business  Provisions 

Under  section  211(e),  EPA  is 
authorized  to  create  special  program 
allowances  and/or  exemptions  which 
would  reduce  the  burdens  of  program 
compliance  for  small  businesses.  If  EPA 
should  choose  to  exercise  this  authority. 
the  operative  definition  of  a  small 
business  would  be  specified  within  the 
associated  regulations.  Respondents 
who  commented  on  this  matter  felt  that 
any  small  business  definition  would  be 
arbitrary  and  unfair.  In  their  view,  small 
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business  provtaions  could  •potentially 
place  Indrviduai  manrtfachirers  who 
sold  multiple  low-volume  products  st  a 
disadvantage  relative  to  sin^^le-product 
manufacturers.  They  also  believed  that 
the  rules  governing  amaD  business 
allowances  could  be  manipulated  by 
large  mamifacturers,  creating  loopholes 
never  intended  by  EPA, 

While  EPA  does  not  necessarily  share 
each  of  the  respondents'  concerns,  this 
N'PRM  does  not  contain  specific 
proposed  provisions  for  small 
businesses.  In  general,  the  proposed 
grouping  scheme,  tiered  testing 
structure,  and  other  general  provisions 
should  assure  that  undue  burdens  are 
not  placed  upon  small  businesses 
Nevertheless.  EPA's  analysis  indicates 
that  the  costs  of  comphance  with  the 
proposed  program  may  place  a  few 
small  businesses  in  finanaal  jeopardy 
EPA  is  thus  attemptmg  to  identify  the 
characteristics  which  may  make  some 
small  companies  unusually  vulnerable 
to  the  potential  financial  impact  of  the 
proposed  requirements,  and  to  specify 
fair  and  appropriate  approaches  for 
providing  cost  rehef  to  such  companies 
These  topics  are  discussed  further  in 
section  VIII.C 

E  key  Terms 

A  fuel  18  defined  to  be  any  material 
which  is  capable  of  releasing  energj  or 
power  by  combustion  or  other  chemicel 
or  physical  reaction.  Only  fuels  mtended 
for  use  in  motor  vehicles  are  included 
under  the  proposed  regulations. 
Currently,  fuels  intended  for  use 
exclusively  in  off-road  vehicles  are  not 
designated  for  registration.  Both 
domestic  and  foreign  products  are 
included  in  the  designation. 

fK  fuel  additive  is  any  substance  that 
is  intentionally  added  to  a  fuel  and  that 
is  not  Intentionally  removed  prior  to  sale 
or  use.  Bulk  additives  are  products 
which  are  added  to  fuel  before  the  fuel 
is  commercially  available  for 
introduction  into  the  fuel  tank  of  a  motor 
vehicle,  whether  added  at  the  refinery 
88  part  of  the  original  blending  Btream  or 
after  the  fuel  is  transported  from  the 
refinery.  Aftermarket  additives  are 
products  marketed  for  introduction 
directly  into  the  fuel  system  of  a  motor 
vehicle. 

A  base  fuel  is  a  generic  fuel 
formulated  from  a  set  of  specifications 
to  represent  a  given  fuel  family  and  used 
in  conjunction  with  the  testing  of 
additives  in  that  family. 

Combustion  emissions  are  the  exhaust 
products  of  the  combustion  of  fuel  and,/ 
or  additives  in  a  motor  vehicle  engine 
For  the  purposes  of  this  rulemaking,  this 
designation  refers  to  controlled  exhaust 
products  (i.e.,  post-afterL'-eatment 


tailpipw  emJBsionsl  unless  otherwise 
spectfied. 

Evaporcftive  emrssrons  are  cbemicai 
compounds  emitted  into  the  atmosphere 
by  vaporization  of  the  componpnts  of  r 
fuel  or  addjtjve/fuel  mixture  For 
purposes  of  this  rulemaking,  the  terrr 
"evaporative  emissions"  rpfer?;  both  to 
emissions  created  by  vaponzatian  from 
the  fuel  system  of  a  motor  vehicle  fhot 
soak,  diumsi.  and  running  lossep)  es 
well  as  those  displaced  from  the  fuel 
larik  by  incoming  fuel  dunng  refuehng 
operations 

.4  tmospheric  transformation  products 
are  compounds  formed  in  the 
atmosphere  from  the  reactions  of 
pnmary  emissions  such  as  volatile 
organic  compounds  (VOC;!]  in  the 
presence  of  atmospheric  gases  such  h.« 
nitrogen  oxides.  The  formation  of  many 
such  compounds  also  requires  the 
presence  of  sunhght.  Transformation 
products  Include  ozone,  formaldehyde, 
peroxylacetyl  nitrate  fPAN'),  and  other 
nitrated  and  oxygenated  low  mnlerul^r 
weight  organ; r  compounds, 

HI.  Program  Scope 

.4  Ch-erall  Purpose  and  Applicability' 

Section  211  of  the  Clean  Air  Act 
establishes  a  framework  for  registering 
motor  vehicle  fuels  and  additives  for 
gathering  information  about  them  and 
for  possibly  hmiting  or  prohibitmg  their 
commercial  distribution  and  sale  when 
the  available  mfonnation  warrants  such 
action.  Previous  regulator}'  actions  have 
implem.ented  sections  211  (a)  and  (b)(1). 
which  govern  the  general  registration  of 
fuels  and  additives,  as  well  as  section 
211(f),  which  prohibits  the  commercial 
introduction  of  ceriain  fuels  and 
additives  prior  to  a  demonstration  by 
the  prospective  registrants  that  these 
products  do  not  adversely  affect 
emission  control  system  performance 
Today's  Notice  proposes  nen 
registration  requirements  for  motor 
vehicle  fuels  and  fuel  additives  under 
sections  211  (b)(2)  and  (e).  These 
sections  grant  EPA  authority  to  require 
information  on  the  potential  health 
welfare  and  emission  control  system 
effects  associated  with  motor  vehicle 
fuels  and  additives,  and  to  specify 
procedures  and  protocols  to  be  used  by 
fuel  and  additive  producers  m 
complying  with  these  requirements 

The  proposed  new  requirements 
would  apply  to  any  motor  vehicle  fuel  or 
additive  which  is  already  registered  or 
is  subject  to  the  general  registration 
requirements  in  effect  under  sertions 
211(a)  and  211(b)(1),  At  the  present  time, 
this  designation  encompasses  both 
current  and  new  gasoline  and  diesel 
fuels  and  additives  produced  and 


commfrcislly  distrihtiteri  fnr  in»p  ir 
motor  vehirlofl  Whilr  Hl'frDHtrve  fuels 
and  "fhetr  additives  are  nn*  y»" 
iiestgnetrd  for  rpgistrn'mr.  fTA  f];i')«  In 

Of'RignHt*"  them  hpfTff  fh"*  ;-''•■;■ -ii-'i  n:ir' 

'"■■■C'Dcs  fir.al  („L;'-''f.-v', ,    [..c  t  ,i'-,-~.  hiel 
additives  mttrnded  nr,i\  i:ir  off  mad 
vehicular  use  (eg    ir  fH-Tr  wn'^ 

constnictior.  e<,jinpmpn'   mr '-»*".  bnnH 

and  nailro^d -enpinfs'  dr  nn'  nf-»^  tr^  >>f. 
rpgistfTfci,  Hnd  thuF  arp  no'  stihip'  •  to 
•hr  nen  n-giflrratK^r,  retjinrTr'f r'H 
proposed  in  thtu  rulemHVinf  f'!f>w»-\'er.  ff 
thf'Hp  fuels  «nr!  sddrtivf^  K-f  -•f'\'r^'f>r^ 
under  fit'ur*»  regif^tranr'T  rf^'jui-fnif nts, 
thus  prngram  (TT^odified  as  r>eede(!) 
wouid  extend  tr  thprr  »s  weH. 

■jr^topropnfif  .-^  n- f  FP,^  intends  to 
safti^' Congress'  ma^.ri'tT'  r.nder  section 
211(ei  thffi  FP,^  irrpifiM  -•  Tts  aathortty 
■jnder  serti'>r  21,1  f'M  FPA  rrrterprets 
section  211{bi  to  ^\r  y,  me  authority  to 
require  testms  of  (!»«  U  and  fuel 
ad«Jrtivps  to  identify  then- health  and 
environments!  pffer's  Section  21Tfb). 
however,  must  ti'>  n^Hi  in  conjunction 
wrth  section  zn'ri.  which  in  part  gives 
EP,'\  Buthonty  t(i  control  orprohibh  (he 
manufsrtun'   introduction  into 
com.merce,  offenng  for  sale,  or  sale  of 
any  fuel  or  fuel  additive  tf  the 
Administretor finds  that  the  emisaion 
products  of  Buch  fuel  or  fuel  additive 
"causes,  or  contributes,  to  air  pollution 
which  may  reasonaWy  be  anticipated  to 
endanger  the  pubhc  health  or  welfare." 
Further  thr  .Administrator  must  find 
that  such  pmhibitions  "wlH  not  cause 
the  use  nf  any  other  fuel  or  fuel  additive 
which  wil!  produce  emissions  which  will 
endanger  thp  public  health  or  welfare  to 
•■hp  sarre  or  greater  degree  than  the  use 
L  f  the  fuel  or  fuel  additive  proposed  to 
be  prohibited  "  Therefore,  (he  puipose  of 
section  211  is  not  to  requir**  submission 
of  data  and  information  for  Its  own 
sake,  but  to  assist  Y.Vh  in  the  regulation 
of  fuels  and  fuel  additives. 

EPA  faces  practical  constraints  In 
accomplishing  its  task.  Currently.  2.200 
fuels  and  A.t^)  fuel  additives  are 
reenstered  for  use.  Emissions  speciation 
and  emissions  toxicity  testing  are 
complex,  requiring  the  operation  of 
vehicles  or  e.Tgmes  in  a  laboratory  and 
in  the  case  of  toxicity  testing,  the 
inhalation  exposure  of  animals  to 
emissions  under  very  controlled 
conditions.  EPA  knows  of  only  a  few 
commercial  laboratories  which  currently 
offer  the  full  range  of  emissjon 
generation  and  speciation  procedures 
proposed  In  this  rule,  and  is  not  ewar* 
of  any  commercial  biological  Uv:;\>; 
facilities  which,  at  the  present  time, 
offer  toxicity  testing  services  Involving 
the  constant  Inhalation  exposure  of  live 
animals  to  fnd  and  fuel  additive 
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err.issior.s  Also,  while  screening 
batteres  can  be  conducted  in  only  a  few 
weeks  or  months,  more  extensive  testing 
may  require  long  term  exposures  or  the 
exposure  of  more  than  one  generation  of 
animals. 

Accordingly,  the  proposal  attempts  to 
address  these  practical  constraints 
while  providing  EPA  with  sufficient 
information  to  exercise  its  authority 
under  section  211(c].  First,  EPA  proposes 
'.0  recogr.ize  adequate  existing  data.  By 
adequate,  EP.A  would  recognize  studies 
conducted  reasonably  in  accord  with  the 
gijidehnes  specified  in  this  rule.  Second. 
EPA  has  proposed  a  voluntary  grouping 
scheme  by  which  manufacturers  of  fuels 
and  fuel  additives  with  similar  chemical 
composition  may  test  one  substance  as 
a  representative  of  all  substances  within 
the  group.  (Because  manufacturers  may 
not  wish  to  share  data  on  the 
composition  of  their  products  with 
others,  the  grouping  scheme  would  be 
voluntary,  however,  each  fuel  or  fuel 
additive  would  be  required  to  be  tested 
either  separately  or  as  part  of  a  group.) 
EP.A  would  use  the  information  from  the 
test  substance  to  evaluate  the  risk  of  all 
substances  within  the  group,  unless 
adequate  data  on  a  particular  member 
of  the  group  becomes  available. 
Manufacturers  would  benefit  by  sharing 
;he  cost  of  testing.  Through  this 
voluntary  grouping  system.  EPA 
estimates  that,  among  currently 
registered  unleaded  gasobne,  leaded 
gasoline,  and  diesel  products,  about  115 
groups  could  be  formed,  which  is  a  much 
more  reasonable  number  of  testing 
subjects  given  the  practical  constraints 
on  testing.  Test  data  obtained  as  a  result 
of  tbe  proposed  rule  would  thus  give 
EP.A  a  general  picture  of  how  different 
types  of  fuels  and  fuel  additives 
compare  to  one  another,  which  is 
consistent  with  section  211(b)  in  light  of 
EPA's  authority  under  section  211(c). 

Fuels  and  additives  registered  as 
relabeled  products  (i.e.,  simply 
repackaged  versions  of  formulations 
which  are  also  registered  by  the  original 
manufacturers)  would  be  specifically 
exempted  from  the  new  information 
gathering  and  testing  requirements 
proposed  in  today's  rulemaking.  Because 
separate  assessment  of  relabeled 
products  would  clearly  duplicate  the 
efforts  of  the  original  manufacturer,  EPA 
has  chosen  to  exercise  the  authority  in 
section  211(e)(3)(C),  which  allows  EPA 
to  exempt  fuels  and  additives  from  the 
provisions  of  section  211(b)(2)  under 
duplicative  circumstances.  However,  if 
the  original  manufacturer  should  fail  to 
fulfill  the  proposed  registration 
requirements,  then  the  relabeler  would 
be  at  risk  for  losing  his  supply  of  the 


relabeled  product.  Furthermore,  EPA 
expects  that  the  original  manufacturers 
would  pass  the  costs  of  testing  along  to 
their  customers,  including  repackagers. 
In  another  matter  pursuant  to  section 
211(e)(3)(C),  EPA  requests  comment 
from  the  public  in  regard  to  the 
adequacy  of  existing  information  on 
"baseline"  conventional  fuels  and  fuel 
additives,  including  baseline  diesel. 
unleaded  gasoline,  and  leaded  gasoline 
formulations  (as  defined  in  Section  IV, 
below).  A  multitude  of  studies, 
conducted  by  many  researchers  over 
several  decades,  have  addressed  the 
emissions-based  effects  of  these 
products  on  the  public  health  and 
welfare  and  on  emission  control  system 
performance.  The  published  results  and 
conclusions  from  these  tests  have 
provided  the  foundation  for  many 
legislative  initiatives  and  regulatory 
actions  in  the  area  of  mobile-source  air 
pollution.  EPA  invites  detailed  comment 
on  the  extent  to  which  the  available 
information  on  these  conventional  fuels 
and  additives  is  adequate  for  ongoing 
regulatory  decision-making  and.  with 
respect  to  the  testing  requirements 
proposed  in  this  rulemaking,  the  extent 
to  which  significant  gaps  may  still 
remain  in  the  available  data  base. 


B.  Emissions  Focus 

While  the  requirements  proposed  in 
this  NPRM  are  primarily  concerned  with 
information  collection,  the  underlying 
purpose  of  the  rule  is  to  guide  the 
direction  of  related  regulatory  activities 
which  might  be  undertaken  in  the  future. 
The  statute  instructs  EPA  to  promulgate 
requirements  for  "reasonable  and 
necessary"  information  about  the  effects 
of  fuels  and  additives  and.  as  described 
above,  provides  mechanisms  under 
section  211(c)  for  taking  action  based 
upon  this  information.  Therefore,  it 
would  appear  most  reasonable  in  this 
instance  for  EPA  to  focus  its  information 
requirements  to  subject  areas  which 
serve  the  regulatory  objectives  of 
section  211(c). 

Accordingly,  EPA  interprets  section 
211  to  give  it  authority  to  focus  testing 
on  the  emissions  effects  of  fuels  and  fuel 
additives.  By  emissions  effects,  EPA 
means  both  the  effects  from  combustion 
and  evaporation  of  fuels  and  fuel 
additives  resulting  from  their  use  in 
motor  vehicles.  The  purpose  of  obtaining 
data  on  fuels  and  fuel  additives  is  to 
provide  a  basis  for  further  risk 
characterization  and  possible  regulation 
under  section  211(c).  CAA  section 
211(c)(1)  states: 

The  Administrator  may,  from  time  to  time 
on  the  basis  of  information  obtained  under 
subsection  (b)  of  this  section  or  other 
information  available  to  him.  by  regulation. 


control  or  prohibit  the  manufacture, 
introduction  into  commerce,  offenng  for  sale. 
or  sale  of  any  fuel  or  fuel  additive  for  use  in  a 
motor  vehicle*   *   '  (A)  if  in  the  ludgment  of 
the  .Administrator  any  emissions  product  of 
such  fuel  or  fuel  additive  causes  or 
contributes  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger  the 
public  health  or  welfare  *   *   '  or  (B)  if 
emission  products  *   "   *  will  impair  *   *  *  the 
performance  of  any  emission  control  device 
or  system  in  general  use  ■ 

Similarly,  CAA  section  2n(c)(2)(C) 
states: 

No  fuel  or  fuel  additive  may  be  prohibited 
by  the  Administrator  under  paragraph  (1) 
unless  he  finds,  and  publishes  such  finding, 
that  in  his  judgment  such  prohibition  will  not 
cause  the  use  of  any  other  fuel  or  fuel 
additive  which  will  produce  emissions  which 
will  endanger  the  public  health  or  welfare  to 
the  same  or  greater  degree  than  the  use  of  the 
fuel  or  fuel  additive  proposed  to  be 
prohibited. 

Thus,  the  plain  language  of  CAA  section 
211(c]  states  that  EP.A  is  authonzed  to 
regulate  fuels  or  fuel  additives  based  on 
the  impact  of  their  emissions  on  health 
or  welfare.  This  is  consistent  with  the 
legislative  history  of  the  provision  as 
well.  The  House  and  Senate  Reports,  on 
the  CA.A  Amendments  of  1970  link  the 
information  to  be  obtained  under  CA.A 
section  211(b)  to  EPA's  authonty  to 
regulate  under  CAA  section  211(c).'  The 
Senate  explicitly  stated: 

In  matters  related  to  public  health  and 
welfare,  the  Committees  concern  is  with  the 
effect  of  the  actual  emissions  from  the 
tailpipe,  not  with  the  composition  of  the  fuel. 
The  combustion  of  the  fuel  m  its  intended 
environment— inside  an  engine  with  emission 
control  would  i)e  the  proper  criterion  for  the 
Secretary  to  use  m  judging  the  health  and 
welfare  effects  of  that  fuel.  (Leg.  Hist,  at  434] 

The  legislative  history  of  the  1977 
CAA  Amendments  also  indicates  that 
CAA  section  211  is  focused  on 
emissions  effects.  For  example,  in 
characterizing  section  211(b).  the  House 
report  states  that  it  allows  testing  "to 
determine  the  health  effects  of  the 
emission  products  of  fuels  or  fuel 
additives. ■'  *  Thus,  based  on  the  plain 
language  of  the  statute  and  its 
legislative  history,  EPA  believes  it  is 
reasonable  to  interpret  section  211  of  the 
Clean  Air  Act  to  allow  EPA  to  focus 
testing  on  the  emissions  effects  of  fuels 
and  fuel  additives. 


'  H  Rep  No.  1146,  31  Cong,  2d  Sess,  (1980)  at  13, 
reprinted  in  Environment  and  Natural  Resources 
Division  of  the  Library  of  Congress.  93d  Cong..  2d 
S€M.;  A  Legislative  History  of  the  Clean  Air  Act 
Amendmen's  of  19-^0  iComm  FVinl  1974)  ("Leg. 
Hist,")  at  433-434 

»  N,  Rep  No,  294.  95th  Cong..  l9t  Sess.  (1977)  al 
25,  reprinted  in  1977  US  Code  Cong  *  Ad.  News 
1103. 
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The  proposed  emissions  focus  will 
help  to  avoid  overlap  with  regulatory 
initiatives  which  may  be  taken  in 
conjunction  with  the  Toxic  Substar.cps 
Control  Act  (TSCA),  the  Resource 
Conservation  and  Rero\Try  Act 
(RCRA),  and  the  Occupational  Safety 
and  Health  Act  (OSHA)  Under  certain 
circumstances,  the  health  nnd/or 
welfare  effects  associRted  with  the 
production,  handhn.g,  and  use  of  fuels 
and  additives  may  fall  within  the 
domain  of  these  other  regT-latorv 
programs  Restncting  the  general  focus 
of  today's  proposed  rjlemriking  to  the 
effects  of  fuel  and  additive  emissions 
will  help  to  minimize  the  potential  for 
progremmatic  overlap. 

C  ApplioabiHty  of  Types  of  Emissions 

Both  combustion  emissions  (exhaust) 
and  evaporative  emissions  are  major 
contributors  to  potentially  harmful  air 
pollution,  and  both  are  included  wrthm 
the  general  focus  of  today's  proposed 
rule.  Concerns  about  the  pubiic  health 
impacts  of  emissions  from  both  of  these 
sources  are  documented  in  the 
legislative  proceedings  associated  with 
the  enactment  of  section  211   Since  that 
time,  however,  a  number  of  existing  and 
planned  regulatory  initiatives  and 
industr>-  innovations  have  decreased  the 
potential  risk  of  exposure  to  fuel  and 
additive  e\apordtivp  emissions, 
including  the  vapors  which  arise  from 
fueled  vehicles  and  those  which  are 
released  during  refueling  operations. 
Thus,  EPA  invites  com.ments  in  regard  to 
the  continuing  need  for  assessing  the 
health  and  environm.ental  effects  of 
evaporative  emissions. 

Exhaust  emissions  are  inevitable 
products  of  the  engine  combustion 
process,  and  requirements  to  assess  the 
potential  adverse  efJects  of  engine 
exhaust  are  generally  applicable  to  all 
motor  vehicle  fuels  and  fuel  additives. 
This  is  not  always  true  for  evaporative 
emissions,  in  the  case  of  fuels  which  are 
supplied  to  motor  vehicle  engines  by 
way  of  sealed  containment  and  deliv  en, 
systems  (e.g.,  liquified  petroleum  gas 
and  compressed  natural  gas),  the  need 
for  evaporative  emission  testing  is  less 
important,  since  human  and  ecosystem 
exposures  will  be  extremely  low  or 
nonexistent.  For  ordinan,-  liquid  fuels 
and  additives,  the  significance  of 
vaporization  vanes  widely,  depending 
on  the  inherent  volatility  of  the  fuel  or 
additive. 

In  this  regard,  a  readiU  available 
volatility  m.easurement  which  correlates 
with  fuel  tank  evaporative  losses  is  the 
Reid  Vapor  Pressure  fRV'P),  Based  on 
empirical  analysis,  EPA  proposes  that 
an  R'VT  of  2,0  pounds  per  square  inch 
(psi)  be  designated  as  the  threshold  for 


determining  the  applicability  of 
evaporative  emission  testmg 
requirements  for  fuels.  That  is.  fuels 
With  RV'P  of  2.0  psi  or  greater  would  be 
subject  to  information  and  testing 
requirements  established  for 
evaporative  emissions,  while  those  with 
RVP  less  than  2.0  psi  would  be  excused. 
Among  motor  vehicle  fuels  available  in 
today's  marketplace,  only  diesel  fuel. 
with  its  extremely  low  volfltility 
reflected  in  an  RVP  of  approximatleyO.l 
psi,  falls  below  the  proposed  threshold. 
Gasoline,  alcohol  fuels,  and  gasoline/ 
oxygenate  blends  have  RVTs  well  above 
the  2.0  psi  cutoff  point,  and  would  thus 
be  subject  to  any  requiremients  which 
might  be  established  for  evaporative 
emission  testing  Arguments  can  be 
made  that  other  RVT  cutoff  points  in  the 
range  of  2.0-5  0  psi  might  also  be 
appropriate,  and  EPA  requests 
comments  on  the  best  alternative. 

With  respect  to  additives,  EPA 
proposes  to  require  .evaporative 
emission  testing  when  the  apphcable 
additivt/base  fuel  mixture  meets  either 
of  two  criteria.  First,  evaporative 
emission  testing  would  be  required  if  the 
RVP  of  the  additive/base  fuel  mixture  is 
increased  by  0  1  psi  or  more  in 
comparison  with  the  RVP  of  the  base 
fuel  alone.  Second,  evaporative  emission 
testing  would  be  required  if  the  partial 
pressure  of  the  additive  in  the  vapor 
phase,  at  100  degrees  Fahrenheit  and 
atmospheric  pressure,  is  0.1  psi  or 
greater.  The  partial  pressure  of  the 
vaporized  products  of  the  additive/fuel 
mixture  in  ambient  air  could  be 
determined  through  testing  or  by  using 
thermodynamic  models  that  account  for 
the  vapor  pressures  and  interactions  of 
the  substances  involved.  While  the 
specified  criteria  reflect  a  conservative 
approach,  they  would  not  require  testing 
when  an  additive  has  a  negligible 
volatility  effect 

EPA  asks  for  comment  in  regard  to  the 
suitability  of  using  Reid  Vapor  Pressure 
and  partial  pressure  measurements  to 
determine  the  applicability  of 
evaporative  emission  testing 
requirements  for  fuels  and  additives. 
Comments  are  also  invited  regarding  the 
proposed  threshold  RVP  and  partial 
pressure  values. 

In  addition  to  requirements  for  testing 
the  effects  of  combustion  and 
evaporative  emissions,  EPA  has 
considered  incorporating  the 
atmospheric  transformation  products  of 
such  emissions  within  the  proposed 
testing  program  Transformation 
products  arise  in  the  atmosphere  from  a 
series  of  extremely  complex  chemical 
reactions  involving  atmospheric  gases 
and  volatile  emissions,  usually  in  the 


presence  of  ultraviolet  sunlight  Onr  of 
the  results  of  the  Uansformatu':  p.  i>v^a« 
is  known  as  photochemical  smug.  Its 
characteristics  include  reduced 
visibility,  high  levels  of  oxidants  such  as 
ozone,  formaldehyde,  acrolein, 
peroxyacetyl  nitratea.  and  other 
oxygenated  and  nitrated  orgaoic 
substances.  These  seoondary  air 
pollutants  from  motor  vehicle  emissions 
are  prevalent  in  the  air  of  all  urban 
areas  in  the  United  States,  posing 
threats  to  public  health,  vegetation,  and 
materials  which  may  surpass  those 
associated  with  the  parent  compounds 
then»elves.  By  causing  crop  losses  and 
accelerating  the  detennration  of  natural 
and  man-made  mt-ii" c  s  suoh  as  rubber, 
paint,  building  stoat  and  fabnc.  lirban 
smog  also  causes  substantial  economic 
losses.  Thus  Htnosphenc 
tran8forrT,«'.i(>r!  proaucts  are  a  major 
factor  to  be  considered  in  characterizing 
the  overall  risks  associated  with  fuel 
and  additive  emissions,  and  a  great  deal 
of  study  on  thii*  fnmation  and  effects  is 
needed. 

At  the  present  time,  however,  rather 
than  requiring  laboratory  testing  of 
transformation  products,  EPA  is 
proposing  a  theoretical  approach  to  the 
issue.  The  conduct  of  vahd  sampling  and 
testing  procedures  on  the  primary 
emissions  of  fuels  and  additives  requires 
many  technical  problems  to  be 
overcome  and  many  sources  of 
variability  to  be  addressed.  These 
complexities  are  compounded  further 
when  attempting  to  create  secondary 
transformation  products  of  the 
emissions  under  controlled  conditions 
and  trying  to  carry  out  a  meaningful 
testing  program  on  the  resulting 
chemical  mixture. 

While  the  scientific  community  has 
begun  to  develop  experimental  methods 
for  modeling  emission  transformation 
processes  in  the  laboratory,  experience 
in  this  area  is  relatively  limited  and  the 
necessary  facilities  are  available  in  only 
a  very  few  acaSemic  settings. 
Furthermore,  the  current  knowledge 
base  in  this  field  of  investigation  does 
not  permit  the  unequivocal  identification 
of  cause  and  effect  relationships 
between  discrete  fuel  or  additive 
formulations  and  specific  products  of 
photochemical  transformation.  Thus, 
even  if  a  broad-based  testing  program 
could  be  implemented,  the  results  would 
probably  not  be  useful  in  discriminating 
the  specific  contributions  of  different 
fuels  and  additives  to  the  formation  and 
effects  of  transformation  products. 

These  scientific,  technical,  and 
practical  considerations  have  persuaded 
EPA  to  exclude  laboratory  testing 
requirements  for  atmospheric 
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transformation  products  from  today's 
proposed  rule.  However,  these 
considerations  do  not  preclude 
theoretical  approaches  for  providing 
information  about  the  photochemical 
reactivity  of  the  emission  products  of 
fuels  and  fuel  additives.  Possible 
approaches  include  the  use  of 
mechanistic  kinetic  models,  which  can 
in  many  instances  predict  the 
degradation  products  arising  from 
atmospheric  photochemical  reactions,  or 
theoretical  projections  by  qualified 
atmospheric  chemists.  Such 
requirements  are  included  in  the 
proposed  program  and  are  discussed 
further  in  Section  VLB  of  this  NPRM. 
Furthermore,  requirements  for  direct 
laboratory  testing  of  atmospheric 
transformation  processes  may  be  added 
in  future  amendments  to  the  rule  if 
advances  in  the  field  make  this  feasible. 

D.  Scope  of  Emission  Control  System 
Testing 

As  previously  discussed  (see  section 
II.D.2),  EPA  proposes  to  satisfy  the 
provisions  in  section  211(b)(2)  regarding 
emission  control  system  testing  by 
reference  to  the  existing  fuel  and 
additive  waiver  application  program 
implemented  under  section  211(f).  Under 
the  existing  program,  fuel  and  additive 
formulations  which  are  not 
"substantially  similar"  to  designated 
certification  fuels  (as  defined  in  56  FR 
5352,  February  19. 1991)  cannot  be 
introduced  into  commerce  unless  a 
waiver  is  issued  by  EPA.  To  obtain  such 
a  waiver,  the  producer  of  the  fuel  or 
additive  must  show  that  the  "dissimilar" 
product  does  not  adversely  affect  the 
ability  of  a  motor  vehicle's  emission 
control  system  to  achieve  compliance 
with  certification  standards  during  the 
useful  life  of  the  vehicle. 

A  waiver  request  must  address  the 
impact  of  the  product  on  tailpipe 
emissions,  evaporative  emissions, 
materials  compatibility,  and 
driveabihty.  This  has  typically  involved 
emission  testing  in  accordance  with  the 
Federal  Test  Procedure  (FTP)  (40  CFR 
part  86)  and,  in  certain  cases, 
substantial  durability  testing  to  assess 
potential  long-term  effects. 

Rigorous  protocols  are  necessary  to 
ensure  fully  that  emission  control 
performance  will  not  be  compromised. 
and  are  warranted  for  fuels  or  fuel 
add.'  •.  P3  which  depart  from 
conventional  formulations.  As  routine 
requirements  for  the  registration  of  fuels 
and  additives,  however,  such  rigorous 
and  costly  protocols  may  not  be 
reasonable.  The  section  211(fl  waiver 
program  functions  on  an  exception 
basis,  an  approach  which  has  proven 
both  practical  and  effective  as  applied 


to  unleaded  gasoline  fuels  and 
additives.  Revisions  currently  under 
development  will  extend  the 
applicability  of  the  waiver  program  to 
other  fuel  and  additive  categories  for 
which  emission  certification  standards 
are  established.  These  changes  will 
enhance  the  capacity  of  the  waiver 
program  to  adequately  fulfill  the  aims  of 
the  emission  control  testing  provisions 
of  section  211(b). 

Therefore,  the  emission  control 
system  testing  provisions  in  today's 
proposed  rulemaking  are  fully  integrated 
with  the  existing  section  211(f)  program. 
With  respect  to  new  fuels  and  additives, 
manufacturers'  responsibilities  in  this 
area  would  be  unchanged.  Products 
which  conform  to  applicable  "sub  sim" 
definitions  would  not  be  required  to 
undergo  emission  control  system  testing 
before  they  can  be  registered.  On  the 
other  hand,  new  fuels  and  additives 
which  do  not  meet  "sub  sim"  criteria 
would  be  subject  to  the  regular  section 
211(f)  waiver  application  process  prior 
to  registration. 

The  only  proposed  new  application  of 
EPA'8  authority  under  section  211(b)  to 
require  emission  control  testing  pertains 
to  fuels  and  additives  which  were 
registered  in  the  past  even  though  they 
were  not  "sub  sim"  and  did  not  undergo 
waiver  application  procedures.  As 
discussed  previously  in  section  II.D.2  of 
this  NPRM,  such  registrations  have 
occurred  because  fuel  and  additive 
products  other  than  unleaded  gasoline 
and  related  bulk  additives  did  not 
become  subject  to  section  211(f) 
prohibitions  until  the  enactment  of  the 
CAA  Amendments  on  November  15, 
1990.  As  a  result,  some  "non-sub-sim" 
products  introduced  prior  to  that  date 
were  allowed  to  be  registered  without 
first  undergoing  the  emission  control 
system  testing  which  the  waiver 
application  process  ordinarily  entails. 
Nevertheless,  in  the  absence  of  evidence 
linking  "grandfathered"  products  to 
emission  control  system  problems,  EPA 
believes  it  may  not  be  reasonable  or 
necessary  to  force  all  such  products  to 
undergo  emission  control  system  testing 
years  after  their  initial  registration  and 
commercial  distribution. 

Such  evidence  of  adverse  emission 
control  effects  may  come  to  light  as  a 
result  of  emission  characterization 
requirements  included  within  the  health 
effects  testing  provisions  of  today's 
proposed  rulemaking.  The  proposed 
emission  characterization  requirements 
include  Federal  testing  procedures  to 
determine  the  levels  of  regulated 
emissions  generated  by  the  fuel/ 
additive  of  interest.  Should  any  of  the 
regulated  emission  products  exceed 


established  certification  standards,  a 
need  for  examination  of  the  product's 
effects  on  emission  control  may  be 
indicated. 

EPA  also  proposes  to  se!  up  a 
mechanism  which  would  pennit  vehicle 
manufacturers  or  other  outside  parties 
to  submit  petitions  to  EPA,  citing 
evidence  that  certain  brands, 
formulations,  or  specific  components  of 
fuels  or  additives  are  harmful  to 
vehicular  emission  control  If  FJ'.A 
judges  that  emission  control  system 
testing  is  warranted  after  reviewing  the 
petition  arguments,  emission 
characterization  results,  and/or  other 
available  information,  the  authority 
provided  by  section  211(b)  will  be 
exercised  to  bnng  specified  fuels  and 
additives  into  the  waiver  application 
program  when  they  would  otherwise  be 
excused  by  the  "grandfathering" 
provisions  of  section  211(f). 

EPA  requests  comments  on  the 
adequacy  of  this  proposed  approach.  As 
an  alternative,  the  authority  of  section 
211(b)  could  be  exercised  to  require  all 
"grandfathered"  products  to  undergo 
waiver  request  procedures  under  section 
211(f)  if  they  do  not  conform  to 
applicable  "sub  sim"  criteria.  Comments 
are  solicited  in  regard  to  the  specific 
necessity  and  the  likely  costs  and 
benefits  of  this  more  comprehensive 
approach  in  comparison  to  the 
mechanism  described  above. 

E.  Scope  of  Health  Effects  Evaluation 
1.  Background 

Registration  requirements  concerning 
the  health  effects  of  fuels  and  fuel 
additives  could  potentially  encompass  a 
vast  range  of  endpoints.  exposure 
scenarios,  mechanisms  of  action,  and 
experimental  protocols.  Taking  into 
account  the  number  of  fuels  and 
additives  in  question,  a  comprehensive 
toxicologic  program  could  easily 
overwhelm  the  capacity  of  existing 
laboratory  facilities  and  support 
systems,  and  the  total  costs  of  such  a 
program  would  be  very  likely  to  exceed 
its  expected  benefits.  Over  6,000  fuels 
and  additives  are  currently  registered, 
and  this  population  is  expected  to 
undergo  further  growth  m  the  near 
future  as  reformulated  and  alternative 
fuels  and  their  additives  gain  a  wider 
role  in  the  marketplace. 

Other  than  stipulating  three  endpoints 
which  must,  at  a  minimum,  be  included 
in  the  regulations,  section  211(b)  gives 
EPA  discretion  to  apply  its  expertise  in 
determining  the  scope  of  the  health 
effects  evaluation  program.  In  exercising 
this  discretionary  authority.  EPA  has 
recognized  that  some  areas  of  inquiry 
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H'hich  are  of  lej^itimaSe  scipntific  interest 
niay  not  be  reasonable  or  necpssary  to 
include  in  the  context  of  a  regaiatorv 
program.  Rather  than  mandating 
comprehensive  health  effects  testing  as 
a  routine  registration  requirement  for 
every-  fuel  and  fuel  additive,  the  program 
IS  designed  to  address  testing  needs  on 
a  tiered  basis,  with  allowance  for  more 
ngorous,  resource-intensive 
requirements  as  indicated  by  existing 
data  and  lower  tier  screening  tests. 

As  previously  discussed,  EPA's  plan 
to  focus  the  rulemaking  on  the  primary 
emissions  of  fuels  and  additives 
represents  a  major  reduction  in  the 
potential  scope  of  the  health  effects 
evaluation  program.  Consistent  with  this 
focus,  the  proposed  health  testing 
requirements  are  concerned  with  the 
effects  of  inhalation  exposure  to  the 
evaporation  and  combustion  products  of 
fuels  and  additives  They  do  not 
specifically  address  the  possible 
adverse  effects  of  exposure  to  fuels  and 
additives  in  the  liquid  state,  nor  do  ihey 
include  studies  of  atmospheric 
transformation  products  except  at  tre 
level  of  data  analysis  and  m.odeiir.s 
Significant  reductions  m  program.  co.~ts 
and  overaii  impact  on  the  fuel  and 
additive  industry-  are  also  expected  ns  a 
result  of  proposed  greupiris^  mechnrisms 
and  provisions  for  exempting  relabeltd 
products  from  program  requirements 


2.  Health  Effects  Endpoints 

According  to  section  2n(b)(2)(A),  the 
endpoints  to  be  addressed  by  the 
program  must  include,  but  need  not  be 
limited  to,  "carcinogenicity, 
mutagenicity,  and  teratogenicity". 
Carcinogencity  refers  to  the  potential  of 
a  substance  to  initiate  or  contribute  to 
the  transformation  of  normal  cells  into 
neoplastic  cells  and  the  further 
development  of  neoplastic  cells  into 
tumors.  Mutagenicity  is  the  ability  of  an 
agent  to  produce  mutations,  i.e.,  changes 
in  the  genetic  information  stored  in  the 
DNA  of  living  cells.  When  such  genetic 
changes  occur  in  germmai  tissue,  they 
may  represent  heritable  events 
Teratogenicity,  in  the  strictest  sense, 
refers  to  the  potential  of  a  substance  to 
cause  adverse  effects  to  a  fetus  in-utero, 
resulting  in  fetal  mortality  or  birth 
defects  !n  •  -.ciriy'.'  proposed  rule,  EPA 
has  choscr.  tc  expand  th;,s  category  to 
encomp-iss  e>  ncra!  reproductive 
toxicity,  inciuuing  adult  fertiUty  effects. 
In  addition  to  these  mandatory  areas 
of  inquiry,  many  other  health  effect 
endpoints  are  germane  to  the 
assessment  of  the  public  health  impacts 
of  fuel  and  additive  emissions.  As 
discussed  further  below,  the  proposed 
program  incorporates  a  literature  search 
which  covers  all  such  endpoints  and,  on 
H  case-by-case  basis,  also  provides  for 
possible  testing  to  follow  up  on  any 


significant  concerns  highlighted  by  the 
available  literature.  However,  testing 
will  routinely  be  required  for  only  two 
health  effect  endpoints  in  addition  to  the 
mandatory  endpoints  described  above. 
First,  consistent  with  the  program's 
focus  on  inhalation  exposure,  testing  of 
publmonary  toxicity  is  proposed. 
Second,  in  view  of  particular  scientific 
concerns  about  the  potential  effects  of 
fuel  and  additive  emissions  on  the 
nervous  system,  testing  for  neurotoxicity 
is  included.  Neurotoxicity  also  serves  as 
a  good  general  indicator  of  potentially 
harmful  chemical  activity. 

3.  Health  Effects  Evaluation  Tiers 

As  depicted  in  Figure  1,  the  proposed 
requirements  for  evaluating  the  health 
effects  of  fuels  and  additives  are 
organized  within  a  three-tier  structure, 
with  more  rigorous  requirements 
contained  in  each  successive  tier.  In 
part,  each  tier  is  intended  to  function  as 
a  screen  for  determining  the  need  for 
and  applicability  of  requirements  in 
subsequent  tiers.  The  tiered  approach 
also  permits  fuel  and  additive  producers 
to  make  full  use  of  test  results  and  other 
information  which  may  already  be 
available  about  their  products.  TTiis  is 
consistent  with  the  objectives  of  section 
211(e)(3).  which  authorizes  EPA  to  take 
existing  information  into  account  to 
avoid  duplicative  testing  requirements. 
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In  brief,  the  proposed  relationship 
between  the  three  evaluation  tiers 
would  function  as  follows.  Each 
manufacturer  of  a  fuel  or  additive  would 
be  responsible  for  satisfying  the 
requirements  of  Tiers  1  and  2.  The 
results  of  both  of  these  tiers  would  be 
reported  to  EPA  simultaneously, 
according  to  the  report  format  described 
in  section  VII  of  this  N'PRM.  To  the 
extent  that  previously  conducted  studies 
were  available  for  the  fuel  or  additive 
which  satisfied  the  specified  guidelines 
far  the  chemical  and/or  biological  tests 
required  m  Tiers  1  and  2,  the 
manufacturer  could  submit  such  existing 
studies  in  lieu  of  performing  new 
duplicative  tests.  The  requirements  of 
Tiers  1  and  2  could  be  satisfied  by 
manufacturers  either  on  an  individual 
basis  or  by  way  of  a  group  submission 
consistent  with  the  provisions  of  the 
grouping  system  discussed  in  section  IV. 

Within  eighteen  months  after  receipt 
of  a  report  for  Tiers  1  and  2,  EPA  would 
determine  whether  the  submitted 
information  and  testing  were,  in  fact,  in 
compliance  with  the  specified 
guidelines.  Manufacturers  of  existing 
products  who  failed  to  submit  data  or 
submitted  data  from  tests  that  did  not 
comply  with  the  specified  guidelines 
would  be  in  violation  of  this  rule  and 
would  be  subject  to  the  penalties 
specified  in  CA.A  section  2n(d),  Such 
persons  would  also  have  to  submit  the 
data  originally  required.  Furthermore,  if 
EPA  determined  that  the  data 
requirements  of  the  rule  were  not  met. 
EPA  could  revoke  the  registration  of  the 
subject  fuel  or  additive.  Manufacturers 
of  fuels  and  additives  not  previously 
registered  would  be  prohibited  froni 
registering  and  selling  such  products 
until  EPA  determined  that  the 
requirements  of  Tiers  1  and  2  were  met 
satisfactorily. 

On  the  basis  of  the  submitted  Tier  1 
and  Tier  2  data  and  any  other  available 
information,  EPA  would  also  determine, 
within  five  years  of  its  receipt  of  a  given 
Tier  1  and  2  subm.ittal.  whether  further 
testing  of  the  subject  fuel  or  additive 
were  required  under  the  provisions  of 
Tier  3.  As  discussed  further  below,  this 
determination  would  depend  on  the 
extent  to  which  Tiers  1  and  2  provide 
sufficient  toxicity  and  exposure 
information  to  permit  regulatory 
decisions  to  be  made  based  on  the 
severity  and  extent  of  adverse  health 
risks,  if  Tier  3  testing  were  deemed 
necessary.  EPA  would  notify  the 
responsible  manufacturer  (or  group)  by 
certified  letter  of  the  specific  Tier  3 
requirement(s]  along  with  a  schedule  for 
compliance  and  a  deadline  for  submittal 
of  the  final  report  to  EP.A.  EPA  would 


provide  the  responsible  manufacturer 
(or  group)  a  30-day  comment  period  on 
the  Tier  3  requirements,  compliance 
schedule,  and  submission  deadline.  EPA 
would  extend  the  comment  period  if  it 
appeared  from  the  nature  of  the  issues 
raised  that  further  time  for  comment 
were  warranted.  In  the  event  that  EPA 
received  no  comment  within  the  given 
period,  the  manufactvirer  would  be 
considered  to  have  consented  in  full  to 
the  requirements. 

To  keep  the  general  public  informed 
about  the  status  of  the  testing  program 
and  to  provide  an  opportunity  for  public 
input  to  the  Tier  3  decision  process.  EPA 
intends  to  implement  additional 
notificafion  procedures.  Beginning  three 
years  after  promulgation  of  the  final 
rule,  and  updated  at  least  every  two 
years  thereafter  while  program  activity 
remains  high,  EPA  proposes  to  publish  a 
notice  in  the  Federal  Register  containing 
the  following  three  li.sts  il)  Products  (or 
groups)  for  which  EP.A  has  prescribed 
Tier  3  testing,  (2j  products  (or  groups) 
for  which  EPA  intends  not  to  prescribe 
Tier  3  tests  based  on  current 
information,  and  (3)  products  (or  groups) 
for  which  an  adequate  Tier  1  and  2 
submittal  has  been  received  by  EPA  but 
for  which  a  decision  on  the  necessity  of 
Tier  3  testing  is  still  pending.  A  product 
would  not  be  included  in  the  notice  until 
EP.A  has  received  the  respective  Tier  1 
and  2  submittal  and  has  reviewed  it  for 
adequate  compliance  with  Tierl  and  2 
requirements. 

For  SIX  months  following  each  Federal 
Register  notice.  EP.A  would  accept 
petitions  from  the  public  requesting  that 
pa.^ticular  products  be  required  to 
undergo  Tier  3  testing  when  EPA  has 
indicated  that  such  testing  would  not  be 
prescribed  or  when  the  Tier  3  decision  is 
still  pending.  To  be  considered  by  EPA. 
such  petitions  would  be  expected  to 
include  substantive  reasons  for  the 
specific  testing  requested.  The  petitions 
would  not  be  binding  on  EPA:  however, 
each  such  petition  and  EPA's  formal 
response  would  be  placed  in  the  docket 
for  public  inspection. 

The  following  sections  discuss  the 
general  scope  of  the  requirements  in 
each  health  effects  evaluation  tier  and 
the  criteria  to  be  used  in  making  the 
compliance  determinations  mentioned 
above.  More  detailed  discussion  of  the 
individual  tier  requirements  is  provided 
in  sections  V-VII  of  this  N'PR.M 

Tier  1.  The  scope  of  Tier  1 
encompasses  chemical  analysis. 
literature  search,  and  modeling  or 
analytic  methods  These  components  of 
the  evaluation  are  designed  to  provide 
basic  data  on  fuel  and  additive  emission 
products  and  to  permit  a  review  and 


assessment  of  the  adequacy  of  existing 
information  on  related  health  ejects. 

Proposed  requirements  for  the 
chemical  analysis  of  fuel  and  additive 
emissions  would  satisfy  the  provision  in 
section  211(b)(2)  "to  determine  the 
emissions  resulting  from  the  use  of  the 
fuel  or  additive  contained  in  such  fuel", 
and  would  also  provide  a  useful 
inventory  of  potentially  harmful  fuel  and 
additive  emission  products.  To  this  end. 
manufacturers  would  be  responsible  for 
the  generation,  collection,  and  sampling 
of  the  combustion  emissions  of  their 
fuels  and  additives,  and  for  the  conduct 
of  tests  to  determine  the  identity  and 
concentration  of  individual  emission 
products.  The  analyses  would  include 
(1)  EPA  procedures  for  the  measurement 
of  regulated  emissions,  (2) 
chromatographic  procedures  for  the 
speciation  of  volatile  hydrocarbon 
compounds,  aldehydes,  ketones, 
alcohols,  ethers,  and  polycyclic  aromatic 
hydrocarbons  (PAHs  and  NPAHs).  and 
(3)  special  procedures  for  the 
determination  of  the  chemical  fate  of 
metals,  halogens,  and  other  elements  of 
special  concern  when  such  elements  are 
known  to  be  present  in  the  raw  fuel  or 
additive  formulation.  When  applicable, 
evaporative  emissions  would  also  need 
to  be  generated,  collected,  and 
characterized.  In  the  case  of  additives, 
the  emissions  from  the  respective 
additive/base  fuel  mixture  would  need 
to  be  compared  with  the  emissions  from 
the  base  fuel  alone,  in  order  to 
distinguish  the  additive's  contribution  to 
the  emission  products. 

The  second  proposed  Tier  1 
requirement  is  a  comprehensive  survey 
of  the  relevant  scientific  literature.  Both 
public  and  in-house  (e.g.,  manufacturer 
or  industry)  sources  would  be  included 
in  the  survey,  providing  a  compilation  of 
all  available  information  from  previous 
emission  characterization  and  health 
effects  testing  done  on  the  whole 
emissions  and  emission  products  of  the 
fuel  or  additive  in  question  or  on  the 
emissions  of  similar  fuels  and  additives. 
For  this  purpose,  "similar"  fuels  and 
additives  would  be  those  which  meet 
the  criteria  for  enrollment  in  the  same 
fuel/additive  group  as  the  subject  fuel  or 
additive,  pursuant  to  the  grouping 
system  proposed  in  section  IV  of  this 
notice. 

One  of  the  functions  of  the  literature 
search  would  be  to  determine  the 
availability  of  adequate  existing  testing 
which  could  be  submitted  by 
manufacturers  in  compliance  with  the 
requirements  of  the  registration 
program.  If  the  results  of  the  required 
emission  characterization  procedures 
mentioned  above  were  already 
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available  in  the  existing  literature,  then 
those  procedures  would  not  need  to  be 
repeated.  Similarly,  manufacturers  could 
use  the  outcome  of  the  literature  search 
to  determine  the  applicability  of  Tier  2 
biological  testing  requirements.  To  the 
extent  that  the  hterature  contained 
adequately  conducted  previous  studies 
that  conformed  to  the  guidelines 
specified  for  any  tests  included  in  Tier  2, 
then  such  Tier  2  tests  would  not  need  to 
be  done. 

In  determining  whether  such  previous 
studies  were  adequate  substitutes  for 
conducting  the  Tier  2  tests,  the 
manufacturer  would  need  to  consider  a 
number  of  factors.  First,  the  previous 
testing  in  regard  to  any  given  endpoint 
would  have  to  address  the  effects  of 
inhalation  exposure  to  the  whole 
combustion  or  evaporative  emissions  of 
the  respective  fuel  or  additive.  Tests 
performed  on  the  emissions  of  fuels  and 
additives  which  could  be  classified  in 
the  same  group  as  the  subject  fuel  or 
additive  would  be  considered  relevant, 
but  tests  on  products  not  conforming  to 
the  relevant  group  definition  would  not 
apply.  Raw  product  testing,  using  fuels 
or  additives  in  the  liquid  state  or  as 
whole  aerosolized  preparations,  would 
not  suffice.  In  general,  inhalation  studies 
on  the  individual  emission  products  of 
the  fuel  or  additive  would  not 
adequately  substitute  for  whole 
emissions,  unless  emission 
characterization  studies  showed  that  an 
additive  has  only  one  emission  product 
that  differentiates  its  emissions  from  the 
base  fuel.  Documentation  would  need  to 
be  sufficient  to  determine  that  the 
studies  were  conducted  in  a  manner 
consistent  with  generally  accepted 
scientific  principles,  good  laboratory 
practices,  and  the  specific  testing 
giiideline  in  question.  Important 
parameters  would  include  the  type  and 
number  of  test  subjects,  the  number  and 
adequacy  of  dosages,  the  methodology 
and  duration  of  inhalation  exposure, 
and  the  technical  methods  used  for 
monitonng  the  progress  of  the  test  and 
for  analyzing  the  results.  In  general,  the 
exposure  duration  would  need  to  be  at 
least  as  long  as  that  stipulated  in  the 
specified  Tier  2  guideline:  however, 
shorter  exposures  would  be  acceptable 
if  the  test  results  were  positive, 
including  a  demonstrable  dose-response 
relationship.  Finally,  the  age  of  the  data 
would  be  a  consideration.  In  view  of 
technological  advances  and  changing 
technical  standards,  older  studies  would 
be  less  likely  to  be  acceptable  than  more 
recent  studies.  Nevertheless,  the  quality 
of  the  study  would  be  the  deciding 
factor,  not  the  age  per  se.  These  same 
considerations  woidd  later  be  used  by 


EPA  in  judging  whether  the  submitted 
tests  were  in  compliance  with  the 
program  requirements. 

The  third  proposed  Tier  1  requirement 
would  involve  data  analysis  and 
modeling  approaches.  Appropriate 
methods  would  need  to  be  selected  and 
used  for  projecting  ambient 
concentrations  of  the  various  emission 
products  and  for  evaluating  the  chemical 
reactivity  and  fate  of  the  emitted 
compounds  in  the  atmosphere. 

Tier  2.  The  second  evaluation  tier  is 
composed  of  a  series  of  short-term 
laboratory  tests  which  comprise  a 
minimum  screening  battery  for  the 
previously  designated  health  endpoints. 
Most  of  the  proposed  tests  Involve 
exposure  of  laboratory  animals  to  the 
whole  emissions  of  fuels  or  additive/ 
fuel  mixhires.  One  exception  is  the 
Ames  reverse  mutation  assay,  which  is 
comprised  of  a  series  of  in-vitro  studies 
utibzing  bacterial  substrates. 

Because  mutation  is  one  of  the  major 
mechanisms  involved  in  the 
transformation  of  normal  cells  to 
neoplastic  cells,  there  is  some  overlap  in 
the  screening  tests  required  for 
determining  the  potential 
carcinogenicity  and  mutagenicity  of  fuel 
and  fuel  additive  emissions.  Proposed 
Tier  2  requirements  related  to  one  or 
both  of  these  two  endpoints  include  (1) 
the  Ames  reverse  mutation  assay,  (2)  in 
vivo  micronucleus  assay,  and  (3J  in  vivo 
sister  chromatid  exchange  assay.  As 
mentioned  above,  the  Ames  assay 
involves  in-vitro  procedures.  The  other 
tests  in  this  series  require  inhalation 
exposures  of  test  animals  to  the 
emissions  of  the  fuel  or  fuel/additive 
mixture,  followed  by  harvesting,  culture, 
and  analysis  of  designated  cell  types. 
The  proposed  screening  tests  for  the 
other  specified  endpoints  would 
generally  involve  the  controlled 
exposure  of  test  animals  by  inhalation 
to  fuel  or  additive  emissions  at  three 
different  dilutions  for  six  weeks. 
Following  the  period  of  exposure, 
relevant  structures  would  be  examined 
for  morphologic  histologic  and 
functional  changes  related  to  the  given 
endpoint.  Developmental  (teratogenic) 
effects  would  be  studied  by  exposing 
pregnant  females  to  emissions  during 
the  most  sensitive  period  of  pregnancy, 
followed  by  examination  of  the  uterus 
and  its  contents  just  prior  to  the  normal 
time  of  parturition.  Testing  for  adult 
reproductive  effects  would  require  the 
exposure  of  rodents  before  and  after 
mating  and  throughout  pregnancy,  with 
subsequent  evaluation  of  the  offspring 
as  well  as  analysis  of  the  reproductive 
organs  and  tissues  of  the  adult  animals. 


Together  with  the  information  from 
Tier  1  on  the  composition  of  emissions 
and  on  the  estimated  chemical  reactivity 
and  potential  risk  of  exposure  to  these 
substances,  the  proposed  Tier  2  tests 
will  provide  a  substantial  body  of  data 
on  the  potential  public  health  and 
welfare  effects  of  the  emissions 
produced  by  a  fuel,  additive,  or  group  of 
formulations.  If  significant  adverse 
effects  appear  very  unlikely,  the 
evaluation  process  would  be  complete 
at  the  end  of  Tier  2.  However,  if  the 
associated  n8i<s  are  still  uncertain. 
additional  testing  might  be  required 
under  Tier  3 

Tier  3.  After  the  results  of  the  first  two 
tiers  have  been  submitted  and  renewed, 
EPA  will  determine  whether  sufficient 
data  are  available  on  the  health  effects 
and  exposure  characteristics  of  the  fuel/ 
additive  emissions  to  pprmit  potential 
regulatory  decisions  to  be  made  If  the 
information  is  adequate  to  allow  KP,-\ 
reasonably  to  conclude  that  the  fuel  or 
additive  is'  quite  likely  to  have  either 
very  low  health  risks  or  unacceptably 
high  health  nsks.  additional  testing 
would  probably  not  be  required. 
However,  if  the  health  n.'ik  potential  is 
still  uncertain,  additional  studies  might 
be  required  at  the  Tier  3  level  to  resolve 
the  uncertainties.  The  specific  Tier  3 
tests  required  would  be  determined  on  a 
case-by-case  basis  at  EPA's  discretion. 

While  EPA  will  not  ordinanly  perform 
a  formal  risk  charactenzation  when 
determining  whether  to  exercise  the  Tier 
3  authonty.  both  health  effects  data  and 
exposure  information  will  be 
considered.  For  example,  if  the  potential 
health  effects  of  exposure  were  very 
severe,  then  a  need  for  Tier  3  would  be 
suggested  even  if  the  exposed 
population  were  relatively  small.  If  the 
potential  adverse  effects  were  more 
moderate  or  equivocal,  a  larger 
population  would  generally  need  to  be 
at  risk  before  Tier  3  testing  would  be 
required.  Additional  testing  might  also 
be  required  when  the  results  of  Tier  2 
tests  are  negative  (i.e.,  apparently  non- 
toxic), if  EPA  judged  that  inadequate 
laboratory  procedures  or  techniques 
interfered  with  the  test  results. 

While  the  specific  objectives  and 
scope  of  Tier  3  testing  would  vary 
depending  on  the  concerns  identified  in 
the  earlier  tiers,  chronic  i2-3  year) 
inhalation  studies  would  sometimes  be 
included.  Chemical  disposition  studies, 
exposure  studies,  and  dosimetry 
analyses  as  well  as  additional  emission 
characterization  requirements  might 
also  be  imposed.  These  requirements 
would  most  often  be  intended  as  follow- 
up  to  studies  included  m  Tier  2. 
However,  EPA  reserves  the  general 
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authority  to  require  the  evaluation  of 
other  endpoints  if  available  information 
indicates  that  this  is  necessary  for 
regulatory  decision-making  For 
example,  if  the  literature  search  suggests 
that  the  emissions  of  a  hjel  or  additive 
are  toxic  to  the  liver  or  kidneys,  then 
EPA  would  not  be  precluded  from 
imposing  hepatotoxicity  or  renotoxicify 
testing  requirements  under  Tier  3  simply 
because  screening  studies  for  these 
endpoints  were  not  included  under  Tier 

Section  VI  of  this  NTRM  presents 
further  discussion  on  the  circumstances 
which  would  lead  EPA  to  conclude  that 
Tiers  1  dnd  2  provide  sufficient 
information  without  invoking  Tier  3,  the 
potential  criteria  for  imposing  Tier  3 
testing  requirements,  and  the  likely 
■nature  of  such  requirements. 

4.  Timing  Considerations 

The  organization  of  the  prog'am  s 
health  effects  evaluation  requirements 
into  hierarchical  tiers  ensures  that  the 
proposed  rule  accom.modates  tt'ie  goals 
of  both  section  211(ej  and  section  21i(b1. 
Section  211(e)  requires  that,  for  existing 
fuels  and  fuel  additives,  the  "requisite 
information"  be  furnished  to  EPA  within 
three  years  of  the  implementation  of  the 
final  rule.  For  fuels  and  additi\es  not  yet 
registered  when  the  final  rale  is 
promulgated,  submission  of  the  required 
information  will  be  a  prerequisite  for 
registration.  However,  section  211(e) 
also  requires  EPA  to  implement  the 
authority  under  settion  211(b).  which 
gives  the  Administrator  discretion  to 
require  testing  to  determine  the  potential 
public  health  or  welfare  effects  and  to 
"receive  changes  in  the  information 
required.  '  Thus,  while  section  211(e) 
contains  a  time  frame  of  three  years  for 
submission  of  data,  it  also  mandates 
that  EPA  implement  its  broad 
discretionary  authonty  to  require  the 
testing  it  considers  necessary  to  assess 
the  public  health  and  welfare  effects  of 
fuels  and  fuel  additives. 

In  1977,  Congress  believed  that  short 
team  testing  methods  would  often  be 
adequate  to  determine  long  term  health 
effects.  (See  H.  Rep.  No.  95-294.  at  309, 
Legis.  Hist,  at  2776.  "However  the 
paramount  interest  m  protection  of 
public  health  requires  that  test  protocols 
be  reasonably  comprehensive  *   *  *  . 
Relatively  inexpensive  but  reliable  test 
methods  are  increasingly  becoming 
available  for  these  purposes  and  these 
test  methods  should  be  utilizer!  insofar 
as  possible.")  The  proposed  short  term 
tests  included  in  1  ier  2  reflect  this 
approach  and.  indeed,  may  often 
eliminate  the  need  for  further  evaluation 
of  a  fuel's  or  additive's  effects  on  certain 
endpoints. 


However,  these  "relatively 
inexpensive"  methods  have  generally 
not  advanced  to  the  point  where  they 
can  always  serve  as  acteptdble 
substitutes  for  traditional  studies 
entailing  long  term  ir  vivo  exposures,  in 
some  instancies,  the  short  tt>rm  tests  may 
re\eal  potential  hazards  without 
providing  sufficient  information  to 
determine  the  longer  term  consequences 
of  the  observed  effects  or  the  extent  to 
which  they  represt  nt  significant  public 
health  or  welfare  risks.  To  obtain  more 
definitive  information,  tests  of  longer 
duration  may  sometimes  be  needed.  For 
example,  l  higher  order  reproductive/ 
developmental  study  would  take  close 
to  a  year,  chronic  toxicity  tests  might 
require  one  to  two  years,  and 
carcinogenesis  might  not  be  observable 
until  the  late  stages  of  a  two-  to  three- 
year  experimental  exposure.  The 
additional  time  required  for  test  vehicle 
mileage  accumulation.  Tier  1  and  2 
assessments,  protocol  development, 
study  set-up,  and  results  evaluation 
would  effectively  preclude  submission 
within  the  prescribed  three  years. 

Therefore.  FJ'A  has  accommodated 
the  time  frame  set  forth  in  section  211(e) 
with  the  objectives  of  section  211(b)  by 
u.sing  a  tiered  approach  to  testing.  Data 
prescribed  under  Tiers  1  and  2  would  be 
required  to  be  submitted  within  three 
years  of  the  effective  date  of  the  rule  for 
existing  products,  and  prior  to  receiving 
registration  for  new  products.  On  the 
basis  of  such  information.  EPA  would 
determine  if  further  testing  were  needed 
under  Tier  3  to  assess  the  attendant 
risks,  if  Tier  3  testing  were  required,  for 
either  new  or  existing  products  (or 
groups),  registration  would  be  granted, 
but  would  be  conditioned  upon 
satisfactory  compliance  with  the  Tier  3 
data  requirements  according  to  a 
timetable  determined  by  EPA  to  be 
appropriate  to  these  requirements.  If 
additional  testing  were  needed  only  to 
make  up  for  deficiencies  in  information 
content  or  testing  technique  related  to 
Tiers  1  and  2,  then  the  onginal  three- 
year  time  frame  would  still  be  in  force. 
Notwithstanding  the  granting  of  a 
registration,  if  EPA  determined  that  a 
fuel  or  additive  was  likely  to  present  a 
substantial  risk  to  the  public  health  or 
welfare,  then  EPA  could  invoke 
available  regulatory  authority  under 
other  Federal  law.  including  CAA 
section  211(c)  or  applicable  sections  of 
TSCA. 

F.  Scope  of  Welfare  Effects  Evaluation 

Section  211(b)(2)(B)  states  that  the 
Administrator  may  require 
manufacturers  to  fiuTiish  "reasonable 
and  necessary"  information  for 

determining  'the  extent  to  which  (fuel 


and  fuel  additive;  i  iv.issM.tis  diS't  t  me 
public  health  or  w »  I  „  »      1  .f  ;  •  rm 
"welfare  effects  "  refers  generally  to  the 
impact  which  air  pollution  produced  by 
motor  vehicle  fuels  and  fuel  additives 
may  have  on  the  environment,  and 
encompasses  a  broad  range  of  effects  on 
aquatic  and  terrestrial  ecosystems, 
cultivated  crops  and  other  vegetation, 
natural  and  man-made  materials, 
wildlife,  and  stratospheric  ozone  Air 
pollution  effects  on  the  public  welfare 
also  include  important  environinentai 
concerns  such  as  noxious  orders  or 
visibihty  impairment,  which  may  detract 
from  human  well-being  while  not 
representing  specific  dangers  to  human 
health. 

A  full  a8se8sn>ent  of  the  welfare 
effects  of  mobile-source  air  pollution 
would  need  to  take  into  consideration  a 
large  number  of  complex  and 
interrelated  factors:  the  residence  time 
of  fuel  and  additive  emissions  in  the  air. 
the  chemical  reactions  of  the  emissions 
with  other  air  pollutants,  the  dispersion 
and  deposition  of  the  emissions  and 
their  atmospheric  by  products,  the 
ability  of  animals  and  plants  to 
bioconcentrate  these  substances,  and 
the  specific  consequences  to  various 
ecosystems  and  to  the  public's  well- 
being.  Such  avenues  of  investigation  are 
extremely  important  to  our  general 
understanding  of  the  causation  and 
effects  of  air  pollution.  Future  sdentific 
study  in  these  areas  will  be  critical  in 
guiding  the  development  of  general 
policies  and  effective  regulatory 
approaches  for  reducing  the 
environmental  risks  of  air  pollution. 

However,  at  the  present  time.  EPA 
proposes  not  to  include  laboratory 
testing  for  welfare  effects  in  the 
requirements  of  the  fuel  and  additive 
registration  program.  Except  for 
stipulating  that  welfare  effects 
requirements  should  be  'reasonable  and 
necessary",  section  211(b)  gives  EPA  the 
discretion  to  determine  the  scope  of  the 
assessment.  In  contrast  to  the  provisions 
regarding  health  effects,  the  statue  does 
not  specifically  require  testing  to  be 
done  to  evaluate  the  effects  of  fuels  and 
additives  on  the  public  welfare,  and 
does  not  mandate  specific  endpoints  for 
welfare  effects  assessment.  At  the 
present  time,  scientific  experience  and 
laboratory  screening  methods  In  this 
complex  area  are  more  limited  than  in 
the  area  of  health  effects.  Furthermore, 
other  EPA  programs  are  actively 
involved  in  researching  and  controlling 
mobile  and  stationary  source 
contributions  to  major  air  pollution 
problems  such  as  tropospheric/ 
stratospheric  ozone,  global  warming, 
and  acid  rairu 
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For  these  reasons,  EPA  plans  to 
address  the  area  of  welfare  effects  using 
approaches  other  than  biological  testing. 
Under  this  proposal,  welfare  effects 
requirements  would  include  emission 
characterization,  literature  research,  and 
modeling/analytic  methods.  As 
previously  discussed.  Tier  1  requires 
responsible  producers  to  conduct 
chemical  speciation  procedures  to 
identify  the  emission  products  generated 
by  fuels  and  additives.  These 
procedures  will  yield  an  inventory  of 
potential  harmful  air  pollutants  which 
may  have  significant  impacts  on  the 
general  environment  and  public  welfare 
as  well  as  on  the  public  health. 
Secondly.  Tier  1  includes  a  thorough 
li'erature  search  for  existing  health- 
related  information  about  the  emissions 
of  fuels  and  additives.  This  requirement 
will  be  widened  to  encompass  available 
scientific  literature  on  welfare  effects, 
including,  but  not  necessarily  limited  to, 
the  exposure  and  response  of  plants  and 
animals  to  emissions,  the  potential  for 
bioaccumulation.  and  the  concentration 
and  persistence  of  the  emission  products 
in  the  air,  soil,  and  water.  A  search  of 
databases  on  environmental  toxicity 
(aquatic  and  terrestrial)  will  be  included 
in  this  requirement.  Finally,  the 
modeling  requirements  of  Tier  1  will 
include  analysis  of  the  environmental 
partitioning  and  fate  of  fuel  and  additive 
emission  products  and  the  potential  for 
aquatic  and  terrestrial  ecosystem 
exposure.  As  a  result  of  these  expanded 
Tier  1  activites.  EPA  would  expect  to 
obtain  useful  summaries  and  analyses  of 
existing  data  on  the  welfare  effects  of 
fuel  and  additive  emissions. 

While,  at  this  time.  EPA  is  not 
proposing  to  require  biological  testing 
for  welfare  effects,  comments  are 
requested  on  the  need  for  and  feasibility 
of  including  such  tests  in  the  program 
requirements.  To  be  most  useful,  such 
comments  should  include  specific  issues 
to  be  addressed  in  possible  welfare 
effects  testing  and  practical 
apporoaches  for  examining  these  issues 
within  the  context  of  the  registration 
program.  One  alternative  is  to  retain  the 
option  of  imposing  welfare  effects 
testing  requirements  at  the  Tier  3  level 
when  the  outcome  of  Tier  1 
demonstrates  both  significant 
environmental  toxicity  and  exposure 
potential.  The  criteria  for  such  decisions 
would  be  similar  to  those  used  for 
making  health-related  Tier  3  decisions. 
Thus.  Tier  3  testing  for  welfare  effects 
might  be  required  if  the  environmental 
partitioning  and  exposure  analysis 
reveals  the  potential  for  broad  exposure 
at  concentrations  that  are  likely  to  pose 
a  threat  to  sensitive  plants  and  animals 


If  this  alternative  were  adopted.  Tier  3 
welfare  effects  testing  would  be 
determined  by  EPA  on  a  case-by-case 
basis.  Numerous  protocols  are  available. 
Endpoints  of  concern  for  aquatic, 
mammalian,  and  avian  toxicology  might 
include,  but  are  not  necessarily  limited 
to.  lethal  concentrations,  effects  on 
growth  and  reproduction,  and 
bioaccumulation.  Plant  toxicological 
endpoints  might  include  growth,  yield, 
reproduction,  fruit  quaUty.  and  tissue 
damage  or  loss.  The  exposure 
treatments  for  such  tests  would  be 
administered  at  expected  environmental 
concentrations. 

Specific  Tier  3  test  requirements 
would  be  tailored  to  evaluate  the 
potential  environmental  problems 
identified  in  Tier  1.  For  example,  if  the 
Tier  1  modeling  results  indicated  that 
toxic  emissions  partitioned  to  air  or  soil 
and  posed  a  risk  to  vegetation.  Tier  3 
tests  on  seedling  vigor,  life  cycle,  growth 
and  reproduction,  and  bioaccumulation 
could  be  required  to  quantify  the  risk. 
Similarly,  if  the  pollutants  partitioned  to 
water,  tests  relating  to  fathead  minnow 
growth,  reproduction,  bioaccumulation, 
mortality,  or  other  appropriate  concerns 
would  be  required.  Comment  on  this 
possible  approach  and  other 
alternatives  is  requested. 

rV.  Grouping  System  for  Fuels  and  Fuel 
Additives 

A.  Background  and  Objectives 

Section  211(e)  provides  a  number  of 
mechanisms  by  which  EPA  can  reduce 
the  costs  and  burdens  of  compliance 
with  the  registration  requirements  set 
forth  in  section  211(b).  In  particular, 
section  211(e)(3)(B)  permits  the 
Administrator  to  "provide  for  cost- 
sharing  with  respect  to  the  testing  of  any 
fuel  or  fuel  additive  which  is 
manufactured  or  processed  by  two  or 
more  persons,  or  otherwise  provide  for 
shared  responsibility"  so  that  the 
program  requirements  can  be  met 
without  duplication  of  effort.  In 
accordance  with  this  provision,  EPA 
intends  to  establish  a  grouping  system 
which  would  permit  manufacturers  of 
similar  fuels  and  fuel  additives,  on  a 
voluntary  basis,  to  pool  their  resources 
and  efforts  in  satisfying  the  registration 
requirements  described  in  this  NPRM. 
The  groups  defined  by  EPA  in  the  final 
rule  (unless  modified  by  subsequent 
rulemakings)  would  be  the  only  groups 
permitted  for  satisfying  the  requirements 
of  the  program. 

To  this  end,  proposed  criteria  have 
been  developed  for  sorting  individual 
fuels  and  additives  into  groups  of 
related  formulations  based  on 
similarities  in  their  chemical/physical 


composition.  The  fuels  and  additives 
within  each  group  are  expected  to  have 
similar  emission  characteristics  and 
thus  essentially  the  same  general 
activity  with  respect  to  their  potential 
effects  on  the  public  health  and  welfare. 
Therefore,  chemical  or  toxicologic 
information  associated  with  individual 
members  of  a  given  group  can 
reasonably  be  generalized  to  all  fuels 
and  additives  in  the  group,  and  tests 
perfomed  on  selected  representatives 
can  be  considered  valid  for  the  group  as 
a  whole. 

While  each  producer  of  a  fuel  or 
additive  would  still  be  held  individually 
accountable  for  compliance  with  the 
registration  program,  the  grouping 
system  would  provide  an  opportunity  for 
meeting  the  health/welfare  evaluation 
requirements  in  association  with 
manufacturers  of  similar  products. 
Participation  in  the  fuel  and  fuel 
additive  groups  would  be  strictly 
voluntary,  and  any  manufacturer  could 
choose  to  fulfill  the  requirements  on  an. 
independent  basis.  Those  who  chose  to 
take  advantage  of  the  grouping 
opportunity  would  be  able  to  share  their 
planning  efforts,  research  capabilities, 
and  financial  resources  in  satisfying  the 
information-gathering  and  testi.ng 
requirements  of  the  program.  To  satisfy 
requirements  for  chemical  and 
biological  testing,  the  required  tests 
would  be  done  on  one  or  more 
formulations  selected  to  represent  the 
group,  rather  than  being  repeated  for 
each  of  the  fuels  and  additives  in  the 
group.  The  results  of  the  tests  on  the 
group  representative(s)  would  be 
submitted  jointly  for  all  members  of  the 
group,  with  applicable  costs  to  be 
shared  by  the  respective  manufacturers. 
Manufacturers  who  questioned  whether 
the  results  obtained  for  their  group's 
representative(s)  were  valid  for  their 
own  products  could  conduct 
confirmatory  tests  on  their  products  on 
an  independent  basis  and  at'their  own 
cost.  However,  until  such  independent 
test  results  were  made  available  to  EPA, 
the  original  results  submitted  on  behalf 
of  the  group  would  be  considered  vahd 
for  all  member  products,  and  could  be 
applied  by  EPA  in  risk  assessment  and 
risk  management  under  CAA  section 
211(c). 

The  grouping  system  for  fuels  and 
additives  is  expected  to  provide  a 
number  of  benefits  to  the  producers  and 
blenders  who  are  responsible  for 
registration,  as  well  as  increasing  the 
efficiency  and  functionality  of  the 
registration  program  itself.  The  primary 
objective  of  the  grouping  system  is  to 
maximize  the  efficiency  of  the  program 
to  the  public,  the  manufacturers,  and 
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EPA.  First,  the  grouping  system  will 
reduce  the  overall  costs  of  the 
registration  program  hy  avoiding  the 
unnecessary  generation  and  submiission 
of  essentially  redundant  information  by 
individual  manufacturers  with  similar 
products.  In  addition,  by  reducing  the 
number  of  individual  formulations  that 
will  be  subject  to  testing,  the  grouping 
system  is  expected  to  ease  the  pressure 
and  demands  on  scarce  laboratory 
capacity.  Croup  submissions  of  test 
results  and  other  registration 
information  will  also  decrease  the 
volume  of  materials  which  EPA  must 
review  and  process. 

The  following  sections  explain  the 
logical  approach  and  functional 
rationale  for  the  proposed  grouping 
system  and  individual  group  definitions. 
Rules  regarding  the  appointment  of 
group  representatives  for  health  effects 
testing  are  also  presented.  Following 
these  sections,  issues  relating  to  the 
practical  implementation  of  the  grouping 
system  are  discussed. 

B.  Grouping  System  Rationale 

1.  Emissions  vs.  Raw  Product  Basis 

Because  the  information  and  testing 

provisions  of  the  registration  program 
are  focused  on  air  pollution  effects,  the 
fuel/additive  groups  would  ideally  be 
defined  according  to  the  emission 
products  of  the  fuels  and  additives 
rather  than  the  chemical  composition  of 
the  raw  (uncombusted)  fuel  and  additive 
formulations.  Unfortunately,  the 
emissions  data  needed  to  define  and 
carry  out  an  emissions-based  grouping 
system  will  not  be  available  until  the 
final  rule  related  to  this  NPRM  has  been 
implemented  and  the  new  registration 
requirements  have  been  completed  by 
fuel  and  additive  producers.  Thus,  the 
groupings  presented  in  this  proposal 
have  been  defined  according  to 
characteristics  of  the  raw  fuels  and 
additives,  EPA  believes  this  to  be  a 
reasonable  approach,  based  on  the 
principle  that  similar  raw  formulations 
are  expected  to  generate  similar 
emission  products  and,  furthermore,  that 
the  variability  which  may  exist  between 
similar  fuels  and  additives  will  be 
reduced  by  the  process  of  combustion. 
Comments  are  requested  on  the  validity 
of  using  raw  product  characteristics  as 
the  fuel/additue  grouping  criteria  for 
this  emissions-based  testing  program 
and  the  adequacy  of  this  grouping 
approach  for  evaporative  as  well  as 
combustion  emissions,  if  subsequent 
information  indicates  that  the  original 
groupings  are  inadequate,  EPA  reserves 
the  authority  to  modify  them  to  better 
reflect  similarities  in  emission 
characteristics.  In  addition,  the  grouping 


system  will  be  updated  as  necessary  lo 
accommodate  unanticipated  fuel  and/or 
additive  formulations  which  mav  be 
introduced  m  the  future.  Such  changes 
would  be  implemented  b>  appropnate 
rulemaking  procedures 

2.  Fuel/Additive  Relationships 

Because  all  fuel  producers  or  blenders 
and  al!  additive  producers  are 
individually  responsible  for  registering 
their  products,  the  possibility  of 
duplicative  testing  for  related  fuels  and 
additives  is  8  problem  inherent  to  the 
registration  program.  RegiFtered  fuel 
formulations  nearly  always  contain  a 
complement  of  "bulk"  additives, 
including  performance  boosters, 
detergents,  rust  inhibitors,  and  other 
agents.  In  fact,  the  basic  registration 
information  submitted  for  most  existing 
fuels  has  typically  included  a  list  of 
many  alternative  "substantially  similar" 
additives  within  each  purpose-in-use 
category,  any  of  which  may  be 
contained  in  vanous  formulations  of  the 
commercially  distributed  fuel.  At  the 
same  time,  these  bulk  additives  must 
also  be  separately  registered  by  their 
original  producers,  and  are  subject  to 
the  same  health/welfare  effects 
evaluation  procedures  that  the  related 
fuels  must  undergo.  In  meeting  the 
requirements  of  this  NPRM,  each  bulk 
additive  must  be  mixed  with  an 
associated  fuel  prior  to  generating 
emissions  for  testing.  To  the  extent  that 
the  resulting  additive/fuel  mixture  is 
similar  to  existing  formulations  of  fuels 
(with  their  bulk  additive  components), 
the  health  effects  tests  conducted  on  the 
emissions  of  the  additive/fuel  mixture 
would  be  duplicative  of  existing  or  new 
tests  conducted  on  the  related  fuels 
themselves. 

Similar  overlap  exists  for  aftermarket 
additives  which  are  "substantially 
similar"  to  their  respective  fuels.  As  in 
the  case  of  bulk  additives,  aftermarket 
additives  must  be  mixed  with  the 
appropriate  fuel  prior  to  generating  the 
emissions  which  will  be  subject  to 
testing  under  this  program.  If  the 
composition  of  the  additive/fuel  mixture 
closely  resembles  that  of  the  fuel  alone, 
testing  efforts  for  the  additive  and  the 
related  fuel  formulation  will  be 
redundant.  The  likelihood  of  redundant 
efforts  is  increased  by  the  fact  that  it  is 
the  fuel/additive  emissions  rather  than 
the  raw  fuels  and  additives  which  are 
subject  to  the  proposed  testing 
requirements. 

To  avoid  these  potential  duplication 
problems,  the  proposed  grouping  system 
does  not  require  closely-related  fuels 
and  additives  to  be  segregated  into 
separate  groups.  When  the  combination 
of  an  additive  and  its  respective  fuel 


results  in  a  mixture  that  is  essentially 
the  same  as  typicdi  fdrnmerf.ial 
formulations  of  '.hai  f .(  ,  tfien  the 
additive  anr.  asswj*  Lai>*.!  fuels  are 
grouped  toge \hfi   1  h a x  * : : f  producers  of 
the  fuels  and  the  relaied  auditives  can 
fulfill  their  individual  registration 
responsibilities  through  jointly- 
supported  testing  of  one  or  more 
formulations  represeotative  of  their 
group  rather  than  through  duplicative 
independent  efforts.  That  is,  the 
requirements  for  additives  which  are 
registered  as  part  of  a  fuel  formulation 
can  be  met  in  conjunction  with  the  fuel 
producers.  Furthermore,  other  bulk  or 
aftermarket  additives  which  have 
essentially  the  same  chemical  makeup 
as  additive  components  of  fuel 
formulations  can  also  meet  their 
requirements  in  conjunction  with  these 
fuel  products. 

By  grouping  similar  fuels  and 
additives  together,  the  proposed 
grouping  scheme  also  avoids  the  need  to 
define  each  generic  product  or  product 
component  arbitrarily  as  either  a  "fuel" 
or  an  "additive".  This  problem  would 
otherwise  arise  when  a  given  substance 
(or  mixture)  can  serve  as  either  a  fuel  or 
an  additive. 

A  good  case  in  point  is  methanol. 
Methanol  can  function  as  a 
"substantially  similar"  additive  to 
unleaded  gasoline  or,  at  higher 
concentrations,  as  the  oxygenating 
additive  agent  in  "reformulated" 
gasoline  or  diesel  fuels.  On  the  other 
hand,  there  are  dedicated  methanol- 
fueled  vehicles  as  well  as  variably-  and 
flexibly-fueled  vehicles  which  can  make 
use  of  methanol  as  their  basic 
propellant,  in  such  form  as  100  percent 
methanol  fuel  (MlOO)  or  fuel  composed 
of  85  percent  methanol  and  15  percent 
gasoline  (M85). 

The  approach  taken  in  the 
development  of  the  proposed  grouping 
system  recognizes  that  fuel  and  additive 
formulations  are  complex  mixtures  of 
varying  proportions  rather  than  pure 
chemical  substances.  The  proposed 
grouping  system  seeks  to  categorize  fuel 
and  additive  products  according  to  their 
expected  in-use  combinations.  To  the 
extent  possible,  it  does  not  make 
grouping  decisions  based  upon 
sometimes  artificial  distinctions 
between  fuels  and  additives.  This 
categorization  process  is  further 
explained  in  the  next  section. 

3.  Grouping  Approach 

The  basic  conceptual  framework  for 
the  proposed  grouping  system  is 
illustrated  in  Figure  2.  In  essence,  EPA 
has  specified  seven  broad  "fuel 
families"  and  three  general  "formulation 
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cldsses.  The  criteria  which  define  the 
formulation  classes"  are  used  to 
subdivide  the  fuel  families  into  a  series 
pf  "fuel/additive  categories."  Another 
way  to  view  this  relationship  is  in  the 
form  of  a  cross-tabulation,  as  showTi  in 
Figure  3.  Here,  the  fuel  families  serve  as 
column  headings  and  the  formulation 
classes  describe  the  rows.  The  resulting 
combinations  of  fuel  families  and 
formulation  classes  (i.e..  the  boxes  in 
Figure  3)  are  the  fuel/additive 
categories. 

Within  each  category,  EPA  has 
developed  criteria  for  further 
subdividing  the  products  into  "fuel/ 
additive  groups".  These  groups  are  the 


worl<.ing  units  ot  the  grouping  system:  it 
is  among  the  members  of  the  fuel/ 
additive  groups  that  cooperative 
evaluation  and  testing  efforts  can  be 
pursued  using  designated  group 
representatives. 

This  conceptual  framework  provides 
some  important  practical  benefits.  First, 
it  avoids  the  need  to  anticipate  and 
attempt  to  define  all  of  the  possible  fuel 
and  additive  groups  which  might  be 
required.  Instead,  generic  rules  for 
categorization  and  grouping  are 
proposed,  and  specific  fuel/additive 
groups  are  created  in  response  to  the 
product  components  encountered.  The 
proposed  framework  should  also 


facilitate  the  manufacturer's  task  of 
assigning  a  given  fuel  or  additue  to  the 
appropriate  group.  The  first  step  would 
entail  the  selection  of  the  applicable  fuel 
family  and  formulation  class  for  the 
product  according  to  criteria  discussed 
below.  These  selections  would  define 
the  proper  fuel/additive  category  for  the 
product.  Criteria  within  each  categor>' 
would  then  be  used  to  determine  the 
appropriate  group  assignment   .'\fter  the 
group  had  formed  and  arrangements 
made  for  cooperative  testing  efforts, 
applicable  criteria  would  be  applied  to 
select  a  representative  of  the  group  to  be 
used  m  group-sponsored  tes*:ng. 
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FtGURE  3.— Fuel/ Additive  Categories 
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'Each  category  contains  one  or  more  fuel/additive  groups.  HeaRh  effects  testing  informatior^  is  required  for  each  such  fuel  additive  group. 


The  key  parameters  and  relationships 
within  this  grouping  framework  are 
farther  explained  below. 

Fuel  families.  Three  "conventional" 
and  four  "alternative"  fuel  families  have 
been  defined.  Each  family  consists  of  a 
constellation  of  fuel  and  additive 
products  which  share  basic 
characteristics  in  regard  to  their 
chemical/physical  properties  and 
engine/vehicle  applicability.  The  seven 
fuel  families,  represented  as  columns  A- 
G  in  Figure  3,  are:  (a)  Unleaded  gasoline, 
(b)  leaded  gasoline,  (c)  diesel,  (d) 
methanol  (containing  at  least  50  percent 
methanol  by  volume),  (e)  ethanol 
(containing  at  least  50  percent  ethanol 
by  volume),  (f)  methane  (i.e., 
compressed  natural  gas  and  hquefied 
natural  gas),  and  (g)  propane  (i.e.,  liquid 
pefroleum  gas).  As  shown  in  Figure  3. 
the  unleaded  gasoline,  leaded  gasoline, 
and  diesel  families  are  regarded  as  the 
"conventional'  fuel  families,  while  the 
remaining  four  are  referred  to  as  the 
"alternative"  fuel  families. 

EPA  expects  to  define  additional  fuel 
families  in  the  future  as  the  need  arises. 
For  example,  hydrogen-based  fuels  have 
not  been  included  in  the  current 
framework  because  motor  vehicle 
hydrogen  fuels  and  corresponding 
hydrogen-fueled  engines  are  not 
expected  to  be  commercially  available 
for  several  years.  However,  EPA 
requests  comments  about  the  possible 


need  for  hydrogen  or  other  additional 
fuel  families  at  this  time. 

As  noted  above,  a  fuel  family  has 
been  defined  for  leaded  gasoHne  and 
associated  additives.  However, 
provisions  in  the  1990  Amendments  to 
the  Clean  Air  Act  prohibit  the 
manufacture  or  sale  of  new  leaded- 
fueled  motor  vehicle  engines  beginning 
with  model  year  1993,  and  ban  the  sale 
of  leaded  fuels  for  on-road  use  as  of 
January  1, 1996.  Thus,  leaded  fu6ls  and 
additives  will  be  phased  out  at  about 
the  same  time  that  data  would  be 
submitted  under  todays  proposed  rule. 
In  view  of  the  upcoming  constraints  on 
leaded  products  and  the  timing  of  the 
new  registration  program's 
implementation,  comment  is  requested 
about  the  need  to  include  these  products 
in  the  grouping  system  or,  indeed,  in  the 
new  ristration  program  itself. 

Consistent  with  the  previous 
discussion  on  fuel-additive 
relationships,  each  fuel  family  inSudes 
not  only  the  fuels  referenced  in  the 
name  of  the  family,  but  also  bulk  and 
aftermarket  additives  which  are 
intended  for  use  in  such  fuels.  Additives 
which  can  be  used  in  conjunction  with 
more  than  one  type  of  fuel  are  proposed 
to  be  assigned  to  the  relevant  fuel  family 
of  which  the  most  gallons  of  fuel  are 
sold  relative  to  the  other  applicable  fuel 
families.  An  alternative  approach  would 
require  such  additives  to  be  tested  in 


association  with  all  relevant  fuel 
families.  Comment  is  requested  on  this 
alternative,  including  the  expected  costs 
and  benefits  relative  to  the  proposed 
approach. 

EPA  plans  to  develop  sets  of  chemical 
and  physical  specifications  which  will 
represent  theoretical  "industry  average" 
formulations  for  each  defined  fuel 
family.  These  generic  formulations, 
called  "base  fuels"  (which  will  include  a 
minimal  additive  package),  will  function 
as  archetypes  of  the  fuels  and  additives 
in  their  families.  For  fuel  additives, 
determination  of  the  proper  category 
and  group  is  to  be  based  on  the 
properties  of  the  additive/base  fuel 
mixture  that  would  result  if  the  additive 
were  mixed  in  its  family's  base  fuel  at 
the  maximum  concentration 
recommended  by  the  additive 
manufacturer.  Moreover,  prior  to  the 
generation  and  testing  of  additive 
emissions,  the  additive  is  to  be  mixed  in 
its  base  fuel  at  this  concentration.  Tests 
conducted  on  the  emissions  of  the  base 
fuel  would  then  serve  as  controls 
against  which  tests  on  the  emissions  of 
the  additive/base  fuel  mixture  would  be 
compared.  Base  fuels  are  also  proposed  ' 
to  serve  as  representatives  in 
compliance  with  testing  requirements 
for  some  fuel/additive  groups.  Further 
discussion  on  the  definition  and  use  of 
base  fuels  is  presented  in  section  V.E  of 
this  NPRM. 
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Formulation  classes.  The  formulation 
classes  serve  to  subdivide  the  fuels  and 
additives  in  each  family  into  categories 
according  to  their  similarity  to  the  base 
fuelts)  specified  for  the  family 
Displayed  as  rows  1-3  in  Figure  3,  three 
formulation  classes  have  been  defined: 
"baseline",  "non-baseline"  and 
"atypical". 

(1)  The  baseline  formulation  class 
(row  1  of  Figure  3)  consists  of  fuels  and 
associated  fuel  additives  which 
resemble  the  respective  base  fuels  in 
terms  of  their  elemental  composition 
and  their  conformity  with  certain 
quantitative  limits  for  particular 
elements,  compounds,  or  characteristics. 
Baseline  formulations  in  the  unleaded 
gasoline  and  diesel  fam.ilies,  for 
example,  would  contain  no  elements 
other  than  carbon,  hydrogen,  nitrogen, 
oxygen,  and  sulfur,  with  limitations  on 
the  aiiowable  content  of  oxygen,  sulfur, 
and  other  specified  components. 

(2)  Fuels  and  fuel  additives  in  the  non- 
baseline  class  (row  2  of  Figure  3)  would 
contain  no  elements  other  than  those 
allowed  m  the  baseline  class;  however, 
they  would  exceed  the  concentration 
limits  for  certain  components  (or  the 
limits  on  other  physical/chemical 
characteristics)  which  were  established 
for  the  baseline  class  For  fuel  additives, 
this  determination  would  be  based  on 
the  characteristics  of  the  mixture  which 
would  result  if  the  additive  were  mixed 
in  the  appropnate  base  fuel  at  the 
maximum  concentration  recommended 
by  the  additive  manufacturer. 

(3)  The  "atypical"  formulation  class 
(row  3  of  Figure  3)  consists  of  fuels  and 
fuel  additives  which  depart  further  from 
their  respective  base  fuels  m  that  they 
contain  elements  other  than  those 
present  in  the  base  fuel  or  exceed 
specified  limits  on  the  amount  of  sulfur 
allowed.  Thus,  in  the  unleaded  gasoline 
family,  "atypical"  formulations  would 
be  those  containing  elements  other  than 
carbon,  hydrogen,  oxygen,  nitrogen,  and 
sulfur  and  those  which  exceed  the 
maximium  sulfur  content  specified  for 
baseline  formulations.  Examples  of  fuels 
and  additives  which  would  potentially 
fall  into  the  "atypical"  formulation  class 
include  those  containing  compounds 
such  as  methylcyclopentadienyl- 
manganese-tricarbony!  (MMT). 
organocerium  alkanediols,  hexafluoro- 
ethylene  diamines,  cobalt  chloride  and 
other  halogenated  metal  oxides,  zinc  or 
magnesium  sulfonates,  ferrous  or  copper 
sulfates,  boron  succinamide.  and  many 
others. 

For  the  most  part,  the  characteristics 
which  define  the  "atypical"  formulation 
class  are  relatively  distinct.  In  contrast. 
the  separation  between  the  baseline  and 
non-baseline  classes  is  less  obvious. 


The  distinction  between  these  two 
classes  depends  on  relative  amounts  of 
certain  components,  not  the  absolute 
presence  or  absence  of  such 
components.  Since  these  components 
may  be  present  along  a  continuum  of 
concentrations,  it  is  necessary  to 
establish  cut-off  points  which  would 
define  the  amounts  considered 
appropriate  to  the  baseline  and  non- 
baseline  formulation  classes. 

hi  regard  to  the  "conventional"  fuel 
families  (gasoline  and  diesel),  EPA  is 
considenng  two  basic  alternatives  for 
distinguishing  the  baseline  and  non- 
baseline  formulation  classes.  Comments 
are  requested  from  the  public  on  the 
advantages  and  disadvantages  of  each. 
For  ease  of  reference,  these  two 
alternative  approaches  are  termed 
Option  A  and  Option  B  in  the  discussion 
which  follows. 

Under  Option  A.  baseline  and  non- 
baseline  formulations  would  be 
differentiated  on  the  basis  of  their 
oxygen  and  methanol  content.  In  regard 
to  oxygen,  the  baseline  class  would  be 
restricted  to  formulations  having  less 
than  1.5  weight  percent  of  oxygen,  while 
formulations  with  1.5  percent  oxygen  or 
more  would  fall  into  the  non-baseline 
class.  Because  the  cut-off  point  of  1.5 
percent  is  consistent  with  the  proposed 
minimum  oxygen  requirement  for 
reformulated  gasolines,  all  reformulated 
gasolines  would  be  assigned  to  the  non- 
baseline  formulation  class  under  this 
option. 

The  baseline  constraint  on  methanol 
content  under  Option  A  would 
correspond  to  the  methanol  limitations 
for  "substantially  similar"  fuels  (56  FR 
5352,  February  11.  1991):  0.3  percent 
methanol  by  volume  or,  if  accempanied 
by  an  equal  volume  of  butanol  or  higher 
molecular  weight  alcohol,  up  to  2.75 
percent  methanol.  Formulations  which 
exceed  these  methanol  limitations 
would  fall  into  the  non-baseline  class. 

Option  B  would  also  take  oxygen  and 
methanol  content  into  account  in 
distinguishing  baseline  from  non- 
baseline  formulations,  but  would 
establish  different  cut-off  points  for 
these  factors.  The  preliminary  baseline 
limitations  on  both  oxygen  and 
methanol  content  under  Option  B  would 
correspond  to  the  limitations  on  these 
substances  in  the  "sub  sim"  rule:  oxygen 
would  be  limited  to  2.7  weight  percent 
and  methanol  would  be  subject  to  the 
limits  cited  above  for  Option  A. 
However,  fuels  and  additives  which 
exceed  these  "sub-sim"  oxygen  or 
methanol  limits,  but  have  been  wcivered 
from  associated  section  211(f) 
restrictions,  would  also  be  included  in 
the  baseline  formulation  class. 
Reformulated  fuels  would  thus  be 


considered  baseline  formulations  under 
Option  B.  The  non-baseline  formulation 
class  under  Option  B  would  contain 
fuels  and  additives  which  are  not  "sub 
sim"  and  have  not  been  waivered  under 
section  211(f).  (It  is  important  to 
recognize  that  any  fuel  or  additive 
containing  an  "atypical"  element  would 
be  assigned  to  the  "atypical" 
formulation  class,  whether  or  not  it  has 
received  a  section  211(f)  waiver.) 

Under  both  Options  A  and  B, 
distinctions  between  baseline  and  non- 
baseline  formulations  are  also  under 
consideration  for  other  fuel  and  additive 
characteristics,  including  limits  on  the 
permissible  levels  of  compounds  such  as 
aromatics,  olefins,  andPAHs,  as  well  as 
physical  characteristics  such  as  T90  (the 
temperature  at  which  90  percent  by 
volume  of  a  liquid  is  evaporated).  EPA 
asks  for  comment  on  whether 
formulations  with  relatively  high  levels 
of  these  substances  or  characteristics 
should  be  assigned  to  the  non-baseline 
class  and,  if  so,  what  specific  cut-offs 
should  be  established  for  making  the 
baseline/non-baseline  determinations. 
EPA  also  asks  for  comment  on  whether 
the  baseline  oxygen  limitation  is 
appropriate  under  Option  B,  or  whether 
tighter  restrictions  should  apply,  as 
under  Option  A.  To  be  able  to  assess 
these  options  and  alternatives,  however, 
their  potential  implications  for  the  fuel/ 
additive  categories  and  groups  must  first 
be  understood.  These  relationships  are 
described  in  the  following  sections. 

Categories.  As  mentioned  previously, 
the  fuel/additive  categories  are 
equivalent  to  the  "boxes"  in  a  cross- 
tabulation  defined  by  the  intersection  of 
the  seven  fuel  families  and  the  three 
formulation  classes.  For  example,  as 
displayed  in  the  first  column  of  Figure  3. 
the  unleaded  gasoline  fuel  family  is 
subdivided  into  baseline,  non-baseline, 
and  "atypical"  fuel/additive  categories 
by  the  three  formulation  classes.  Some 
of  the  categories  shown  on  Figure  3  have 
been  defined  in  anticipation  of  future 
product  introductions  and  registration 
designations  under  section  211(a).  and 
may  not  have  immediate  applicability  to 
the  proposed  new  registration  program. 

The  precise  specifications  of  the  three 
categories  in  the  unleaded  gasoline  fuel 
family  will  depend  on  whether  the 
baseline  and  non-baseline  formulation 
classes  are  defined  by  Option  A  or 
Option  B.  Under  either  option,  the 
definition  of  the  baseline  unleaded 
gasoline  category  would  incorporate 
some  of  the  criteria  which  define 
"substantially  similar"  products.  Fuels 
and  additives  in  the  baseline  unleaded 
gasoline  category  would  (1)  contain  r.j 
elements  other  than  carbon,  hydrogen, 


1318a 


Federal  Register  /  Vul    S'    No.  73  /  Wt-.iru-sdav    April  15.  1992  /  Proposed  Rules 


nitrogen,  oxygen,  and /or  sulfur,  in  the 
form  of  hydrocarbons,  aliphalic  ethers, 
and/or  aliphatic  alcohols.  (2)  contain  no 
tr.ore  than  0.3  percent  methanol  by 
volume  or.  if  accompanied  by  an  equal 
volume  of  butanol  or  hi^er  molecular 
weight  alcohol,  up  to  2.75  percent 
methanol  (3)  contain  no  more  than  1.000 
ppm  sulfur,  and  (4)  meet  applicable 
volatility  class  standards  published  by 
the  American  Society  for  Testing  and 
Materials  (ASTM  D4814). 

If  Option  A  were  adopted,  one 
additional  restriction  would  apply  to 
fuels  and  additives  in  the  baseline 
unleaded  gasoline  category:  Their 
oxygen  content  would  be  limited  to  an 
amount  less  than  1.5  weight  percent  If 
Option  B  were  adopted  instead,  two 
other  specincations  would  apply.  First, 
oxygen  content  would  be  limited  to  2.7 
weight  percent  or  less.  Second,  fuels  and 
additives  which  exceeded  the 
hmitations  on  oxygen  or  methanol 
content,  but  received  a  waiver  under 
section  211(f)  for  these  "non-8ub-«im" 
characteristics,  would  be  included  in  the 
baseline  category,  as  long  as  all  other 
baseline  criteria  were  met  Additional 
specifications  would  need  to  be 
established  for  the  baseline  unleaded 
gasoline  category  if  restrictions  were  set 
on  the  aromatic,  olefin,  or  PAH  content, 
or  on  the  basis  of  T90. 

Unlike  the  "sub  sim"  interpretive  rule, 
the  specifications  proposed  for  the 
baseline  unleaded  gasoline  category  do 
not  include  separate  criteria  for  fuel 
additives.  In  this  program,  classification 
decisions  for  additives  are  to  be  based 
on  the  properties  of  the  respective 
additive/base  fuel  mixture.  Thus,  the 
criteria  used  for  sorting  fuels  into 
categories  and  groups  can  also  be  used 
for  additives. 

Tne  non-baseline  unleaded  gasoline 
category  is  comprised  of  fuels  (and 
additive/base  fuel  mixtures)  which  fail 
to  conform  to  the  baseline  designation 
because  their  oxygen  and/or  methanol 
exceeds  the  baseline  constraints.  Under 
Option  A.  this  category  would  include 
formulations  of  at  least  50  percent 
unleaded  gasoline  blended  with 
rr.e'hanoL  ethanol.  methyl-tertiary -butyl 
ether  (MTBE).  ethly-tertiary-butyl  ether 
|ETBE|.  and/ or  other  alcohols  and 
ethers,  when  the  total  oxygen  content  is 
at  least  1.5  percent.  Thus,  the  non- 
baseline  category  would  include 
reformulated  gasolines  as  well  as  a 
number  of  formulations  which  have 
previously  been  granted  waivers  of 
section  211(f)  restrictions.  In  contrast 
under  Option  R  these  reformulated  and 
waivered  gasolines  would  fall  into  the 
baseline  category.  The  non-baseline 
category  under  Option  B  would,  for  the 


most  part  include  gasoline  formulations 
with  oxygen  or  methanol  in  excess  of 
waivered  amounts.  Under  either  option. 
the  non-baseline  category  could  contain 
additional  fuels  and  additives  if  the 
other  parameters  previously  discussed 
were  also  included  in  the  definition  of 
the  non-baseline  formulation  class. 

The  third  or  "atypical"  category  in  the 
unleaded  gasoline  fuel  family  includes 
fuels  and  additives  which  contain 
elements  other  than  those  in  the 
baseUne  category.  Thus,  the  "atyjMcal" 
elements  are  those  other  than  carbon, 
hydrogen,  nitrogen,  oxygen,  and  sulfur. 
Sulfur  at  concentrations  greater  than 
1,000  ppm  is  also  considered  to  be  an 
atypical  element  In  many  instances, 
products  containing  these  elements  are 
"grandfathered '  aftermarket  additives 
which  were  allowed  to  be  registered, 
without  consideration  of  their  possible 
emission  control  or  other  effects,  prior  to 
the  enactment  of  the  1990  CAA 
Amendments.  To  generate  the  emissions 
from  such  additives  for  subsequent 
emission  characterization  and  health 
effects  testing,  the  additives  will  be 
required  to  be  mixed  with  the  base  fuel 
designated  for  the  fuel  family.  The 
results  obtained  for  the  emissions  of  the 
additive/base  fuel  mixture  will  then  be 
required  to  be  compared  to  control 
studies  conducted  on  the  emissions  of 
the  base  fuel  alone. 

The  fuel/additive  categories  in  the 
leaded  gasoline  fuel  family  are 
conceptually  similar  to  the  unleaded 
gasoline  categories.  The  definition  of  the 
baseline  leaded  gasoline  category  would 
be  the  same  as  that  for  unleaded 
gasoline,  except  that  the  criteria  would 
include  allowable  lead  content  and 
typical  halo^enated  lead-scavenger 
compounds.  The  non-baseline  leaded 
gasoline  category  would  indude 
products  which  exceed  the  baseline 
limits  on  oxygen  or  methanol. 

Criteria  for  the  baseline  diesel 
category  would  also  parallel  those 
specified  for  unleaded  gasoline,  except 
that  the  limit  on  sulfur  content  would  be 
0.05  weight  percent  instead  of  1,000  ppm 
and  the  applicable  ASTM  standard 
would  be  ASTM  D975.  However,  the 
definition  adopted  for  the  final  rule  will 
depend  on  the  suitablility  for  this 
purpose  of  the  new  "sub  sim"  criteria 
now  under  development  for  diesel 
products  (see  advanced  notice  of 
proposed  rulemaking.  58  FR  24362.  May 
30, 1991).  The  non-baseline  diesel 
category  would  contain  products  which 
exceed  the  applicable  baseline 
restrictions.  Potentially,  these  would  be 
the  same  as  "non-tub-sim"  diesel  fuels 
and  additives.  The  "atypical"  categories 
of  leaded  gasoline  and  diesel  products 


would  include  products  with  elements 
other  than  those  allowed  in  the 
rosper tive  family's  baseline  category  or 
with  sulfur  in  evcpss  of  the  baseline 
limitations- 
Categories  within  the  "aiternative" 
fuel  families  are  shown  in  columns  D-<j 
on  Figure  3.  The  base!l.^e  categories 
would  contain  typical  MUX)  and  M85 
formulations  within  the  methanol  fuel 
family.  £83  and  ElOO  formulations 
within  the  ethanol  fuel  fan-.ily, 
compressed  and  liquified  natural  gas 
formulations  within  the  methane  fuel 
family,  and  liquid  petroleum  gas  within 
the  propane  fuel  family  There  is  little 
prospective  information  regarding  "non- 
baseline  "  or  "atypical"  product.^;  which 
may  be  introduced  m  these  fuel  families 
and  it  is  possible  that  these  categories 
will  initially  be  empty. 

Nevertheless,  the  boundaries  between 
the  baseline  and  the  other  potential 
categories  within  these  four  fuel  families 
must  be  established.  EPA  is  considering 
various  sets  of  existing  and  proposed 
criteria  for  this  purpose,  including  draft 
ASTM  standards  for  alternative  fuels 
and  commercial  specifications  for 
alternative  fuels  proposed  by  the 
California  Air  Resources  Bnard 
(CARB).'  Some  of  these  proposed 
specifications  are  summarized  in  the 
following;  paragraphs  However,  the 
baseline  category  definitiorji  which  EPA 
adopts  for  the  finai  rule  may  vary  from 
these  proposals.  dependir»g  on  the  final 
standards  and  speafications 
promulgated  by  these  and  other 
organizations  and  the  relative 
applicability  of  any  "sub  sim"  criteria 
for  alternative  fuels  which  EPA  may 
promulgate  in  the  interim. 

Within  the  baseline  me'hanol 
category,  MlOG  fuels  are  proposed  to 
contain  a  minimum  of  96  volume  percent 
methanol.  Up  to  2  percent  by  mass  may 
be  composed  of  other  oxygenate 
compounds  (e.g..  other  alcohols  and 
ethers)  and  up  to  2  percent  may  be 
composed  of  hydrocarbons.  The  sulfur 
content  of  MlOC  fuel,  according  to  a 
pending  ASTNl  proposal,  would  be 
limited  to  100  parto  per  million  by 
weight  (ppmw  J.  M83  fuels  would  contain 
a  minimum  of  85  percent  methanol  by 
volume.  The  remaimng  volu.me  would  be 
composed  of  coni-mercial  unleaded 
gasoline  under  the  C\i\B  proposal,  or  of 
unspecified  hydrocarbons  according  to 
the  draft  ASTM  standards  CARB 
proposes  a  maximum  sulfur  content  for 


'  FranciB,  Stephen  R.  Staff  Report  lr.jUal 
Slbtemeni  of  Res»cns  for  Rulemal-ing  Public 
Hearing  to  Co.-.5,d<?r  Adoption  of  Specihcatiuns  for 
Altemativp  Fueis  for  Motor  Vehicles.  State  of 
CaiiforriR  Air  Rei>ojrc»9  Bofrd  (CARB).  Stationary 
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M85  of  150  ppmw  because  of  the 
unleaded  gasoline  component  of  the 
fuel,  while  a  50  ppmw  limit  is  proposed 
by  the  Motor  Vehicle  Manufacturers 
Association  for  certification  M85  fuel. 
All  baseline  methanol  fuels  would  be 
required  to  contain  a  flame  lurrnnosity 
additive  for  safety  reasons,  due  to  the 
virtual  invisibility  of  a  methanol  fiame^ 
The  allowable  composition  of  this 
additive  would  need  to  he  determined 
for  the  final  definition  of  the  base!:np 
methanol  category 

Specifications  for  the  baseline  elhanoi 
category  would  closely  parallel  the 
criteria  forbaseline  methanol  fuels. 
except  that  the  ethanol  must  bp 
denatured  with  commercial  unleaded 
gasoline  before  being  used  in  motor 
vehicle  fuels,  ElOO  would  be  required  to 
have  a  minimum  of92  volum.e  percnnt 
ethanol  (98  volume  percent  denatured 
ethanol),  with  a  maximum  sulfur  content 
of  100  ppmw,  E85  would  consist  of  a 
minimum  of  81  volume  percent  ethanol 
(85  volume  percent  denatured  ethanol), 
with  sulfur  content  limited  to  IM  ppmw. 

In  the  baseline  methane  category, 
compressed  natural  gas  fCNG)  and 
liquified  natural  gas  (LNG)  differ  only  in 
the  manner  m  which  they  are 
transported  and  stored.  Otherwise,  both 
CNG  and  LNG  fuels  would  be  required 
to  contain  at  least  68  mole  percent 
methane,  with  6  mole  percent  ethane 
allowed.  Inert  gases,  pnncipally  CO? 
and  N2,  couid  comprise  up  to  5  mole 
percent  of  the  fuel  and  "other 
hydrocarbons"  could  make  up  a  further 
3.5  mole  percent. 

Liquified  petroleum  ga.s  (LPG|,  or 
propane  gas,  would  be  required  to 
contain,  at  a  minimum,  80  perc^-nt 
propane  by  volume  GARB  proposes  that 
it  also  contain  a  maximum  of  10  volume 
percent  propene,  while  ASTM  supports 
a  maximum  of  5  volume  percent.  The 
limit  for  butane  and  other  hydrocarbons 
is  proposed  to  be  2.5  volume  percent  and 
the  sulfur  content  is  restricted  to  123 
ppmw. 

Comments  and  suggestions  are 
requested  regarding  the  most 
appropriate  criteria  for  distinguishing 
the  baseline,  non-baseline,  and  atypical 
categories  withm  the  alternative  fuel 
families.  As  EP.A  acquires  additional 
data  on  alternative  fuel  and  additive 
formulations,  this  information  will  be 
placed  in  the  docket  and  made  available 
for  public  inspection. 

Groups.  The  fuel/additive  groups  are 
subdivisions  of  the  fuel/additive 
categories,  and  represent  the  final  level 
of  product  classification  within  the 
grouping  system.  These  groups  are  the 
actual  operating  units  of  the  grouping 
system.  Withm  each  group,  one  or  more 
formulations  will  be  chosen  to  represent 


all  of  the  member  products  in 
compliance  with  the  registration 
program  8  testing  requirements.  Related 
costs  will  be  shared  by  particif.Rting 
blenders  and  manufacturers. 

The  number  of  groups  defl:^^'d  in  a 
particuiar  category  of  fuels  enu 
additives  depends  on  the  variability 
among  the  potential  products  in  that 
category  and  the  likelihood  that  this 
degree  of  variability  would  cause 
important  differences  in  their  emission 
products.  The  magnitude  of  expected 
variability  in  the  emissions  of  different 
fuels  and  additives  must  also  be  viewed 
in  relation  to  the  variations  that  will 
inevitably  be  introduced  by  the  emission 
generation  system  itself.  A  single  fuel/ 
additive  formulation  will  yield 
somewhat  different  emission  products 
depending  on  the  vehicle  and  engine 
used  to  generate  Lhem.  and  may  even 
differ  when  the  same  vehicle  is  used 
under  different  operating  conditions. 
Thus,  absolute  precision  is  not  a  logical 
goal.  Instead,  the  ob)ective  underiying 
the  group  definitions  is  to  sort  fuels  and 
additives  together  when  it  is  reasonable 
to  assume  that  their  emission  products 
would  be  essentially  the  same  on  a 
qualitative  basis. 

Given  these  considerations,  the 
proposed  groups  and  group 
representatives  within  each  of  the  fuel/ 
additive  categories  are  described  in  the 
following  section.s. 

(a)  Groups  w-iihin  the  baseline 
"conventional"  categories.  EPA  is 
initially  proposing  that  the  baseline 
categories  in  the  unleaded  gasoline, 
leaded  gasoline,  and  diesel  fuel  famihes 
(row  1,  columns  A-C  on  Figure  3)  each 
be  regarded  as  equivalent  to  a  single 
fuel/additive  group  ¥.V.\  further 
proposes  that  each  of  these  groups  be 
represented  in  required  emission 
characterization  and  health  effects  tests 
by  the  base  fuel  designated  for  the 
respective  fuel  family.  Under  this 
proposal,  the  baseline  conventional 
fuel/additive  groups  would  be  very 
large,  and  each  of  the  respective  base 
fuels  would  potentially  be  used  to 
represent  hundreds  of  products.  Thus, 
two  alternative  approaches  are  under 
consideration. 

The  first  alternativ  e  would  retain  the 
concept  of  a  single  group  for  each 
baseline  fuel/additive  cstegory,  but 
would  increase  the  number  of 
representatives  for  each  such  group.  For 
example,  the  basenne  unleaded  gasoline 
group  might  be  represented  by  three 
base  fuels,  corresponding  to  regular, 
tr.id-grade,  and  premium  formulations. 
Likewise,  the  diesel  group  might  be 
represented  by  both  D-1  and  D-2  base 
fuel  formulations.  In  addition, 
appropnate  commercial  formulations 


could  be  seierti'd  as  representatives 
reflecting  extremes  in  aromatic  olefin. 
or  PAH  content.  If  the  baseline 
categories  and  groups  were  defined 
under  Option  B,  consideration  might 
also  be  given  to  th>    if  ^  wfiiMon  of 
selected  oxygenateo  fuels  as  additional 
group  representatives. 

In  practice,  however,  the  designation 
of  more  than  one  representative  per 
group  would  run  counter  to  the  general 
approach  in  the  program  that  adequate 
existing  information  for  any  product  in  a 
given  group  can  be  used  to  satisfy  the 
associated  testing  requirement  for  all 
products  in  the  group.'  If  adequate 
testing  had  previously  been  done,  say, 
on  one  of  the  representatives  of  a  group. 
these  test  results  could  be  applied  to  all 
products  in  the  group,  including  the 
other  representatives.  Therefore,  full 
testing  would  not  be  required  for  each 
representative. 

The  second  alternative  would  avoid 
this  result  by  splitting  the  baseline  fuel/ 
additive  categories  into  more  than  one 
group.  Under  this  approach,  the  baseline 
unleaded  gasoline  category  could  be 
divided,  say.  into  three  groups  (regular, 
mid-grade,  and  premium)  and  the  diesel 
category  into  two  groups  (D-1  and  D-2). 
Other  groups,  based  on  the  factors 
previously  discussed,  would  also  be 
possible,  A  corresponding  base  fuel  or 
selected  member  product  would  be 
designated  to  serve  as  the 
representative  for  each  group.  This 
approach  would  require  the  submittal  of 
a  complete  set  of  test  information,  either 
existing  or  new,  for  each  of  these 
classifications.  However,  most  of  the 
previous  testing  on  products  in  the 
baseline  categories  has  made  use  of 
regular  gaoline  and  D-2  diesel  fuels  As 
a  result  the  other  potential  groups  in 
these  categories  would  largely  be 
precluded  from  using  existing  test  data 
for  compliance  with  program 
requirements.  EPA  asks  for  comment  on 
these  various  options  for  defining  the 
baseline  conventional  fuel/additive 
groups  and  their  representatives. 

(b)  Groups  within  the  non-baseline 
"Conventional"  categories.  EPA 
proposes  to  subdivide  the  non-baseline 
categories  of  unleaded  gasoline,  leaded 
gasoline,  and  diesel  products  (row  2, 
columns  A-C  on  Figure  3)  into  different 
working  groups  based  on  the  specific 
compound(9)  present  in  the  formulation. 
In  the  non-baseline  unleaded  gasoline 
category,  for  example,  separate  groups 
are  proposed  for  gasoline  formulated 
with  methanol  alone,  ethanol  alone, 
MTBE  alone,  ETBE  alone,  and  other 
individual  alcohols  and  ethers.  Products 
containing  combinations  of  oxygenate 
compounds  would  be  assigned  to 
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additional  groups,  with  separate  groups 
defined  for  each  combination  present  in 
one  or  more  product  formulations. 
Among  currently  registered  fuels  and 
fuel  additives,  EPA  estimates  that  this 
proposal  would  produce  17  groups  in  the 
non-baseline  unleaded  gasoline  category 
and  one  group  in  the  non-baseline  diesel 
category,  assuming  Option  A  were  used 
to  define  the  formulation  classes. 

Within  each  of  these  groups,  the 
member  fuel  or  additive/base  fuel 
mixture  containing  the  highest  total 
weight  percent  of  oxygen  would  serve 
as  the  group  representative.  In  case  of 
"ties"  within  a  given  group,  the 
proposed  regulations  contain  decision 
criteria  for  selecting  the  representative 
product  based  on  the  proportion  of  the 
total  oxygen  content  which  is 
contributed  by  particular  oxygenate 
compounds.  The  proposed  criteria  give 
precedence  to  oxygenate  compounds  in 
the  following  order:  i 

(1)  Methanol, 

(2)  Ethanol, 

(3)  Tert-butyl  alcohol  (TBA  or  GTBA), 

(4)  MTBE, 

(5)  Tert^myl-methyl-ether  [TAME), 

(6)  ETBE. 

(7)  Isopropanol,  I 

(8)  Isopropyl  ether.  ' 

(9)  Other  alcohols.    • 

(10)  Other  ethers. 

Some  would  argue  that  the  groups 
proposed  within  the  non-baseline 
categories  are  so  narrowly  defined  that, 
in  some  cases,  the  exhaust  emissions 
from  products  in  different  groups  will 
probably  be  indistinguishable.  At  the 
current  time.  EPA  is  unaware  of  detailed 
emission  speciation  tests  on  various 
oxygenated  formulations  which  would 
support  this  theory.  However,  it  might 
be  possible  to  establish  programmatic 
mechanisms  which  would  allow  some 
groups  to  be  collapsed  for  purposes  of 
studies  on  the  health  effects  of 
combustion  emissions,  if  the  results  of 
speciation  tests  indicated  that  the 
emissions  from  the  representative 
products  in  different  groups  were  the 
same.  Such  mechanisms  would  need  to 
include  speciation  results  on  the 
emissions  from  a  sufficient  number  of 
vehicles  that  objective  statistical 
conclusions  could  be  reached  regarding 
the  emissions  variability.  Comments  and 
suggestions  on  these  issues  are 
welcome. 

Depending  on  the  final  definitions 
adopted  for  the  baseline  and  non- 
baseline  formulation  classes,  the  non- 
baseline  categories  may  contain  fuels 
and  additives  with  distinguishing 
characteristics  other  than  oxygenate 
components.  As  mentioned  previously, 
three  such  factors  under  consideration 
are  aromatic,  olefin,  and  PAH  content. 


In  these  instances,  the  definition  of 
groups  and  group  representatives  would 
follow  principles  similar  to  those 
applied  above.  To  use  aromatic  content 
as  an  example,  and  applying  the 
principles  presented  in  the  supporting 
regulatory  text,  individual  compounds  of 
concern  would  be  grouped  separately; 
however,  if  two  compounds  of  concern 
were  present,  the  representative  would 
be  that  with  the  greater  proportion  of 
the  heavier  weight  aromatics  (e.g., 
greater  weight  given  to  nine-carbon  than 
seven-carbon  compounds). 

(c)  Groups  within  the  "Atypical" 
gasoline  and  diesel  categories.  For  fuels 
and  additives  in  the  "atypjcal"  gasoline 
and  diesel  categories  (row  3,  columns 
A-C  on  Figure  3),  EPA  proposes  to 
define  a  relatively  large  number  of 
distinct  groups  according  to  the 
element(s)  which  caused  these  products 
to  be  categorized  as  atypical.  First, 
separate  groupings  would  be  established 
for  any  single  atypical  element  and  any 
unique  combination  of  atypical  elements 
which  occurred  among  the  products  in 
each  category.  These  groupings  would 
then  be  further  subdivided  according  to 
the  presence  or  absence  of  polymers 
and  the  presence  or  absence  of  oxygen 
in  an  amount  greater  than  the  baseline 
amount. 

For  currently  registered  fuels  and 
additives,  EPA  estimates  that  this 
approach  would  result  in  48  "atypical" 
unleaded  gasoline  groups  and  47 
"atypical"  diesel  groups.  Comments  are 
requested  concerning  this  proposed 
grouping  scheme  and  possible 
alternative  approaches.  For  example, 
comment  is  requested  on  the  necessity 
of  establishing  separate  groups  for  each 
unique  combination  of  "atypical" 
elements  and  conditions,  as  is  proposed. 
Alternatively,  it  might  be  possible  to 
define  some  reasonable  rules  of 
precedence  which  would  allow  products 
containing  certain  combinations  of 
"aytpical"  characteristics  to  be  grouped 
with  products  containing  only  one  of 
these  characteristics.  Such  an  approach 
would  decrease  the  total  number  of 
groupings  and  would  increase  the 
number  of  potential  products  in  each 
group.  Suggestions  are  also  welcome  in 
regard  to  additional  variables  (e.g., 
aromatic  content  or  the  presence  of 
specific  oxygenate  compounds)  which 
should  be  taken  into  account  in  defining 
groups  of  atypical  products,  recognizing 
that  each  new  factor  could  increase  the 
number  and  decrease  the  size  of  the 
resulting  groups. 

For  each  group,  the  representative  to 
be  used  in  satisfying  the  group's  testing 
requirements  is  proposed  to  be  the 
member  product  with  the  highest 
concentration  of  atypical  elements.  In 


case  of  ties,  a  process  for  pelecting  the 
representative  is  proposed  which  would 
give  precedence  to  the  relevant 
characteristics  in  the  following  priority 
order; 

(1)  Total  metals, 

(2)  Total  halogens, 

(3)  Total  of  other  atypical  elements, 

(4)  Total  oxygen  content, 

(5)  Polymer  content. 

EPA  has  proposed  that  the 
representative  be  selected  to  reflect  the 
highest  concentration  of  atypical 
elements  so  that,  if  subsequent  tests  are 
negative,  these  results  can  safely  be 
generalized  to  all  group  members.  If, 
instead,  the  representative  were  chosen 
to  reflect  the  average  or  median 
concentration  of  atypical  elements 
among  products  in  the  group,  the 
significance  of  negative  test  results 
would  be  unclear  for  group  members 
with  higher  concentrations  of  atypical 
characteristics.  In  case  a  particular 
group  contains  products  which  generally 
reflect  a  distinct  clustering  of 
concentrations  plus  one  or  more 
products  with  much  higher 
concentrations,  the  associated 
manufacturers  may  choose  to  divide  the 
group  on  this  basis  to  prevent  a  distant 
"ovitlier"  from  serving  as  the 
representative  for  all. 

(d)  Groups  within  the  baseline 
"Alternative" Categories.  Within  the 
baseline  methanol  category,  EPA 
proposes  to  establish  two  fuel/additive 
groups.  One  group  would  include  MlOO 
formulations  (containing  at  least  96% 
methanol)  and  would  be  represented  by 
a  designated  MlOO  base  fuel 
formulation.  The  second  group  would 
consist  of  methanol/gasoline  blends 
containing  50-96%  methanol.  The  latter 
group  would  be  represented  by  a 
designated  M85  base  fuel,  reflecting  the 
expected  preponderance  of  end-use 
formulations  in  this  group. 

Because  EPA  has  little  experience 
with  formulations  in  the  ethanol, 
methane,  and  propane  fuel  families, 
suggestions  from  the  affected  industry 
organizations  are  requested  in  regard  to 
appropriate  numbers  of  groups  and 
representative.?  for  the  baseline  category 
in  each  of  these  families.  At  this  time, 
EPA  proposes  to  define  two  groups 
within  the  baseline  ethanol  category, 
defined  in  parallel  to  the  two  methanol 
groups  described  above.  The  baseline 
methane  category  is  also  proposed  to 
contain  two  groups  (CNG  and  LNG), 
while  the  baseline  propane  category 
would  constitute  a  single  group. 
Depending  on  the  rapidity  with  which 
products  in  these  categories  are 
introduced  into  the  marketplace,  and  the 
timetable  for  implementation  of 
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expected  regulations  requiring  the 
registration  of  these  products,  it  may  be 
possible  to  define  baseline  ethanol  (E85 
and  ElOO],  CNG.  LNG,  and  LPG 

formulations  to  serve  as  the  respective 
group  representatives  in  time  for  the 
final  rule  related  to  this  proposal 
Alternatively,  if  products  in  these  groups 
are  not  registered  until  after  publication 
of  the  final  rule,  it  may  be  necessary  to 
designate  the  first  commercial  fuel  to 
seek  registration  in  each  group  as  the 
prospective  representative  for  similar 
products  seeking  registration  a!  a  later 
time.  In  that  instance,  technical 
amendments  could  be  published 
defining  the  specific  product  formulation 
criteria  which  would  be  used  to 
determine  when  producers  of  later 
products  could  rely  on  the  testing 
information  submitted  for  the  first 
product  in  satisfaction  of  their  own 
registration  requirements.  A  time  limit 
for  the  initial  registrant's  nght  to 
reimbursement  would  also  need  to  be 
established.  Comment  is  solicited  on 
these  topics. 

(e)  Groups  within  the  "Non-Baseline" 
end  "Atypical"  "Alternative" 
catpgones.  With  respect  to  products 
which  may  fall  into  the  "non-baseline" 
and  "atypical"  methanol,  ethanol, 
methane,  and  propane  categones  (rows 
2  and  3,  columns  D-G  on  Figure  31.  EPA 
must  defer  the  devlopment  of  applicable 
groups  until  information  on  the  nature  of 
these  future  products  becomes 
available.  As  a  practical  matter,  sik  h 
groups  are  likely  to  be  defined  in 
response  to  proposed  new  produi  t 
introductions  rather  than  in  advance  of 
their  introduction.  As  described  above 
in  regard  to  the  baseline  alternative 
fuels,  the  first  manufacturers  of  atypical 
products  in  these  categones  to  satisfy 
the  testing  and  other  registration 
requirements  would  have  the  nght  to 
seek  reimburseruent  from  rnauafaclurers 
of  other  products  who  wished  to  rely  on 
the  first  manufacturer's  data  for 
registering  subsequent  similar  products. 
EPA  would  welcome  comments  on  these 
proposals  and  on  alternative 
mechanisms  for  defining  and 
establishing  groups  withm  these  new 
fuel/additive  categones, 

4.  Alternatives  for  Group 
Responsibilities 

In  the  approach  described  above,  a 
designated  representative  would 
represent  the  members  of  a  fuel/ 
additive  group  in  compliance  with  all 
health  effects  testing  requirements, 
including  both  the  Tier  1  requirements 
for  chemical  speciation  of  emissions  and 
the  biological  testing  requirements  of 
Tiers  2  and  3.  An  alternative  approach 
would  require  all  unique  fuel  and 


additive  formulations  to  undergo 

emission  characterization 
independently,  applying  the  group 
representative  pnnciple  only  in  regard 
to  biological  testing  requirements.  This 
approach  would  provide  more  definitive 
information  on  the  emission  products  of 
each  fuel  and  additive,  but  would 
increase  program  costs  to  individual 
manufacturers  and  would  increase 
demands  on  scarce  commercial 
laboratory  capacity  ElPA  requests  input 
from  the  public  on  the  likely  benefits 
and  costs  of  imposing  separate  emission 
speciation  requirements  for  each  fuel 
and  additive  as  compared  to  requiring 
the  emissions  data  only  for  the 
designated  group  representative. 

C.  Grouping  System  Implementation 
Issues 

The  practical  implementation  of  the 
grouping  system  involves  two  major 
tasks;  the  organization  and 
administration  of  group  functions,  and 
the  development  of  equitable 
arrangements  for  cost  shanng.  Backed 
by  Its  expenence  with  respect  to  the 
TSCA  testing  program,  EPA  believes 
that  the  fuel/additive  industry,  under 
the  aegis  of  its  various  trade 
associations  or  other  third  parties,  is 
capable  of  accomplishing  these  tasks 
with  little  or  no  Agency  assistance  and 
interference.  However,  effective 
operations  wil!  be  cntical  to  the  overall 
success  of  the  grouping  provisions  of  the 
registration  program,  and  suggestions 
from  the  industry  are  invited  as  to 
practical  ways  in  which  EPA  may  be 
able  to  facilitate  the  implementation  of 
the  rule. 

1.  Organizational  Tasks 

The  pnmary  organizational  task  is  the 
formation  of  consortiums  of  refiners  and 
manufacturers  whose  products  are 
potential  m.embers  of  the  same  EPA- 
def.ned  fuel/additive  groups.  This  task 
Will  entail  the  development  of 
procedures  which  will  allow 
manufacturers  who  wish  to  participate 
in  group  functions  to  locate  and  form 
working  associations  with  other 
manufacturers  of  products  which  fit  the 
same  grouping  cnferia.  While  willing  to 
provide  a  limited  amount  of  support. 
information,  and  guidance  when 
necessary,  EPA  does  not  intend  to 
determine  the  proper  group  for  each  fuel 
and  additive,  nor  to  inform  the 
manufacturer  of  that  group  assignment. 
Rather,  manufacturers  will  be  expected 
to  determine  the  appropriate  groups  for 
their  products  independently,  according 
to  grouping  cntena  published  in  the  final 
rule,  and  to  enroll  their  products  into 
those  groups  under  industry-sponsored 
brokering  mechanisms,  EP.A  expects 


\.  To  meet  the 
rch  requirements 
ent  to  which 
adequate  to 
iuirements. 


manufacturers  to  comment  on  the 
grouping  scheme  in  this  proposal  and 
does  not  intend  to  address  special 
requests  for  exceptions  to  the  grouping 
scheme  after  the  final  rule  is 
promulgated. 

Once  the  group  members  have  been 
identified,  administrative  agreements 
will  need  to  be  reached  concerning  the 
division  of  responsibilities  among  the 
respective  manufacturers  for  meeting 
the  specific  requirements  of  the 
registration  program  and  for  preparing 
the  joint  submittal  of  test  results  and 
other  information  U'  hi 
progranVi-  '.;».rH'i,.:r  -•■ 
Bind  to  Cm  L,i::it-:r  \:\r  r 
existiiiTg  test  resuts  rt:t 
mitigate  new  test  dj;  n 
arrangements  m«v  t>»^  needed  for  sharing 
in-house  health  effects  test  data  and 
compiling  additional  information  from 
published  sources.  For  new  testing, 
administrative  arrangements  will  need 
to  be  reached  with  respect  to  the 
selection  and/or  formulation  of  the 
designated  representative  product(s)  to 
be  tested,  the  acquisition  of  vehicles 
required  for  emission  generation,  the 
identification  of  qualified  personnel  and 
laboratories  to  conduct  the  tests,  and 
the  establishment  of  quality  assurance 
mechanisms  which  will  ensure  that 
procedures  and  protocols  are  performed 
according  to  acceptable  standards. 
Some  groups,  especially  those  in  the 
baseline  conventional  fuel/additive 
categories,  will  potentially  be  very  large, 
and  considerable  coordination  effort 
may  be  required. 

The  task  of  organizing  the  fuel/ 
additive  groups  will  be  complicated  by 
the  fact  that  die  respective  producers 
will  sometimes  be  competitors  in  the 
same  specific  market  segment,  and  that 
even  the  identification  of  a  product  as  a 
potential  member  of  a  given  group  may 
reveal  information  that  a  producer 
would  prefer  to  keep  confidential. 
Industry  trade  associations  may  be  able 
to  establish  "third-party"  mechanisms 
whereby  individual  manufacturers  can 
enroll  their  products  in  appropriate 
groups  while  minimizing  the  extent  to 
which  confidential  data  must  be 
revealed.  Each  producer  will  need  to 
determine  whether  the  cost-sharing 
advantages  provided  by  group 
participation  outweigh  the  possible 
competitive  risks  involved.  However, 
whether  a  manufacturer  chooses  to 
participate  in  group  fimctions  or  to 
satisfy  the  registration  requirements 
through  independent  testing,  section 
211(b)(2)  stipulates  that  "the  results  of 
such  tests  shcdl  not  be  considered 
confidential". 
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2  Cost-Shanng  Provisions 

The  man  purpose  of  the  proposed 
grouping  system  is  to  apply  section 
211(e)(31!B;,  which  permits  producers 
who  manufacture  or  process  the  same 
fuel  or  fuel  additive  to  share  the 
responsibilities  of  the  program  so  that 
requirements  can  be  met  without 
duphcation  of  cost  and  effort.  EPA  has 
had  extensive  experience  with  cost- 
shared  testing  conducted  by 
manufacturers  in  compliance  with 
regulations  under  TSCA  Section  4.  To 
date  EPA  has  found  the  persons 
conducting  tests  under  Section  4  have 
chosen  in  each  instance  to  work  out 
their  own  arrangements  for  cost-sharing 
or  reimbursement  without  any  need  for 
EPA  involvement.  While  formal  data    • 
reimbursement  regulations  were  issued 
for  this  purpose  in  40  CFR  part  791,  no 
one  has  yet  invoked  the  procedures 
therein. 

EPA  believes  that  a  similar  result 
■Aou'd  be  likely  if  cost-sharing  rules 
were  promulgated  within  the  fuels  and 
fuel  additives  registration  program.  At 
this  time,  therefore.  EPA  proposes  to 
leave  the  development  of  specific  cost- 
sharing  agreements  up  to  the 
participating  manufacturers.  However. 
comments  are  solicited  concerning  the 
potential  need  for  EPA  involvement  in 
these  arrangemients.  If  such  involvement 
is  deemed  necessary,  opinions  are 
requested  on  the  adequacy  of  existing 
TSCA  regulations  for  this  purpose  or  an 
alternative  cost-sharing  guidelines  or 
procedures. 

One  possibility  under  consideration 
would  require  manufacturers  of  existing 
fuels  and  fuel  additives  to  notify  EPA 
within  one  year  after  pubUcation  of  the 
final  rule  if  they  intended  to  comply 
with  the  rule  as  part  of  a  group  and.  if 
90.  to  identify  the  person  or  entity  which 
was  organizing  the  testing.  For  new  fuels 
and  fuel  additives,  manufacturers  would 
be  required  to  conduct  the  testing 
individually  unless  they  first  certified  to 
EPA  that  they  intended  to  rely  on  data 
previously  submitted  by  a  manufacturer 
of  a  similar  product.  The  certification 
would  need  to  include  assurances  that 
the  first  manufacturer  had  been  notified 
of  this  mtent  and  that  the  first 
manufacturer  has  the  right  to 
reim.bursement  under  procedures  such 
as  those  specified  at  40  CFR  part  791. 
Comments  on  these  possible 
m.echanisms  are  requested. 

Anangemenfs  for  cost-sharing  will 
need  to  account  for  two  general 
situations.  In  one  case,  groups  of 
producers  would  organize  prospectively 
to  complete  the  same  program 
requirements  for  their  similar  products. 
In  this  instance,  cost-sharing 


arrangements  could  be  reached  in 
advance  of  testing.  Such  arrangements 
might  divide  the  program  costs  on  a  per- 
product  basis  or  in  proportion  to 
applicable  market  share,  sales  revenue, 
production  volume,  and/or  other 
relevant  parameters  which  participating 
manufactiirers  agree  would  be  equitable. 

The  second  situation  involves  the 
case  where  adequate  information 
already  exists  for  the  registration  of  a 
product  because  the  required  tests  have 
been  completed  by  another 
manufacturer  (or  group  of 
manufacturers)  on  similar  products  (i.e., 
products  meeting  the  criteria  for 
membership  in  the  same  group  as  the 
new  product).  In  this  instance,  the  costs 
of  program  compliance  would  already 
have  been  incurred,  and  a  manufacturer 
with  a  similar  product  wishes  to  reply 
on  this  existing  testing  in  satisfaction  of 
the  registration  requirements  for  his 
similar  product.  EPA  proposes  that,  to 
use  the  existing  test  results,  the  new 
manufacturer  would  be  required  to 
notify  the  existing  manufacturer  that  he 
has  used  the  data  and  apprise  him  of  his 
right  to  be  reimbursed.  EPA  invites 
comments  on  whether  these 
arrangements  should  be  left  to  the 
producers  to  work  out  among 
themselves.  Alternatively.  EPA  rules 
could  be  promulgated  specifying  the 
computation  of  reimbursement  fees  and 
the  number  of  years  that  reimbursement 
rights  would  remain  in  effect  In  that 
instance,  EPA  proposes  that  the 
"ownership"  period  for  registration 
information  should  last  for  five  years 
after  data  submission.  To  be  reimbursed 
when  new  producers  seek  to  rely  on 
their  existing  data  for  fuel/additive 
registration,  the  original  producers  (or 
groups  of  producers)  would  be  required 
to  document  the  costs  already  incurred 
in  conjunction  with  the  registration 
program's  information  gathering  and 
testing  requirements.  The  level  of 
reimbursement  would  be  determined 
according  to  the  applicable  costs  and 
the  number  of  producers  relying  on  the 
information  for  registration  purposes. 
Comments  are  requested  about  the 
suitability  of  these  or  other  alternative 
reimbursement  arrangements. 

V.  Emission  Generation 

As  discussed  in  section  III.E,  the 
proposed  requirements  for  evaluating 
the  potential  emissions-based  health 
and  welfare  effects  of  fuels  and  fuel 
additives  include  analytic  procedures  in 
Tier  1  for  characterizing  the  chemical 
composition  of  fuel/additive  emission 
products,  as  well  as  biological  studies  in 
Tiers  2  and  3  involving  the  exposure  of 
laboratory  animals  to  fuel/additive 
emissions.  This  section  presents  the 


methods  proposed  for  generating, 
storing,  and  sampling  the  emissions  to 
be  used  in  these  chemical  and  biological 
tests.  With  a  few  noted  exceptions. 
emissions  will  be  generated  according  to 
the  Federal  Test  Procedures  (FTP)  for 
light-duty  vehicles  (40  CFR  part  86) 

A.  Vehicle  Requirements 

1.  Vehicle  Selection 

Because  the  composition  of  emissions 
produced  by  a  given  fuel  or  additive  is 
likely  to  vary  somewhat  depending  on 
the  vehicle  involved,  a  fully 
comprehensive  testing  program  would 
need  to  encompass  the  emissions  from. 
many  vehicles  representing  a  complete 
cross  section  of  the  in-use  fleet.  In  the 
conte,xt  of  the  proposed  Reformulated 
Gasoline  Rulemaking,  EPA  suggested 
that  to  obtain  a  statistically  significant 
set  of  emission  characterization  results 
encompassing  the  vanety  of  emission 
control  systems  available,  emissions 
would  need  to  be  generated  from  at 
least  20  vehicles  for  each  fuel  under 
evaluation  (see  Supplemental  Notice  of 
Proposed  Rulemaking,  available  in 
Docket  =  A  91  02).  For  purposes  of  the 
routine  registration  of  motor  vehicle 
fuels  and  fuel  additives,  however.  EPA 
believes  that  such  an  extensive  emission 
sampling  and  testing  scheme  may  not  be 
reasonable  or  necessary.  EPA  is  initially 
proposing  that  only  one  vehicle  be 
required  to  generate  the  emissions  to  be 
used  for  the  chemical  and  biological 
testing  included  in  Tiers  1  and  2.  while 
potential  Tier  3  requirements  might  call 
for  the  use  of  additional  vehicles. 
Alternatives  to  this  basic  proposal  are 
discussed  later  in  this  section. 

Similar  to  the  reformulated  gasoline 
proposal,  the  parameters  to  be 
considered  in  specifying  the  vehicles  to 
be  used  for  emission  generation  include 
vehicle  class,  emission  control 
equipment,  and  vehicle  sales  volume. 
First,  for  each  fuel  family,  the  vehicle 
class  and  subclass  to  be  used  for 
emission  generation  will  be  that  which 
reflects  tlie  highest  yearly  amount  of 
consumption  of  fuels  in  that  family. 
Normally,  vehicle  classes  include  light- 
duty  vehicles  (LDV).  light-duty  trucks 
(LDT),  and  heav7-duty  vehicles/engines. 
For  purposes  of  this  program,  however, 
EP.'\  proposes  that  LDV  and  LDT  be 
combined  into  one  vehicle  class  LDT 
represent  a  large  fraction  of  the  gasoline 
fuel  consumed  in  the  U.S.,  but  less  than 
the  fraction  attributable  to  LDV.  Thus,  if 
LDV  and  LDT  are  maintained  in 
separate  classes,  LDT  would  probably 
not  be  selected  for  generating  emissions 
from  gasoline  fuels  and  fuel  additives. 
.Although  LDV  and  LDT  are  expected  to 
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produce  similar  emissions,  reflecting  the 
fact  that  their  engines,  emission  control 
systems,  and  emission  standards  are 
similar,  the  absence  of  UDT  m  the 
program  might  still  reduce  the 
representativeness  of  the  test  emissions 
for  gasoline  fuels  and  fuel  additives. 
Comment  on  whether  or  not  LDV  and 
LDT  should  be  combined  into  one 
vehicle  class  would  be  appreciated. 

In  view  of  the  overwhelming 
proportion  of  total  diesel  vehicle  miles 
which  are  traveled  by  heavy-duty  diesel 
vehicles,  heavy-duty  engines  are 
expected  to  be  used  to  generate  test 
emissions  for  diesel  fuels  and  fuel 
additives.  Because  of  the  lack  of  heavy- 
duty  vehicle  testing  facilities,  however. 
emission  generation  using  light-duty 
vehicles  of  the  same  fuel  class  may  be 
preferable  from  the  standpoint  of 
practicality.  Comments  are  requested  on 
this  issue. 

The  next  step  is  to  determine  the 
selection  criteria  for  specific  vehicle 
models.  The  vehicles  to  be  used  for 
emission  characterization  must  be  new 
vehicles  of  the  model  year  in  which 
testing  begins.  However,  vehicle 
selection  criteria  are  to  be  based  on 
technology  characteristics  of  the 
previous  model  year.  The  group  or 
company  seeking  registration  would  first 
determine  the  most  common  fuel  system 
and  emission  control  system 
combination  in  the  applicable  vehicle 
class.  The  criteria  to  be  considered  for 
light-duty  gasoline  powered  vehicles,  for 
example,  might  be  fuel  metering 
approach  (carburetted,  fuel  injected 
(port,  throttle  body)  and  emission 
control  approach  (catalyst  type,  air 
injection,  exhaust  gas  recirculation 
(EGR),  feedback  control,  etc.).  The 
company  could  then  select  for  testing 
any  one  of  the  top  five  selling  models 
with  these  characteristics,  based  on  the 
previous  model  year's  sales.  If  any  of 
the  five  selected  models  were  not 
available  in  the  model  year  when  the 
new  vehicle  was  to  be  purchased  for 
testing,  the  selection  would  be  limited  to 
the  models  remaining. 

In  general,  the  vehicle  selection 
criteria  described  above  would  be  used 
to  determine  the  representative  vehicles 
for  all  fuel  families.  However,  fewer 
than  five  vehicle  models  may  be 
available  for  "alternative"  fuel  families. 
In  such  instances,  any  available  model 
could  be  used  for  testing.  The  proposed 
vehicle  selection  procedure  is  more 
thoroughly  described  and  illustrated  in  a 
memorandum  entitled,  "Vehicle 
Selection  Procedures  for  the  Proposed 
Fuels  and  Fuel  Additives  Rulemaking.  ' 
available  in  the  public  docket. 

Comment  is  requested  on  how  to 
determine  the  types  of  vehicles  that 


should  be  used  to  test  fuels  and 
additives  which  are  not  commonly  used 
or  intended  to  be  used  in  the  vehicle 
type  which  the  standard  vehicle 
selection  procedure  would  prescribe 
This  situation  might  anse.  for  exa.Tiple, 
in  the  selection  of  vehicles  for  testing 
lead  substitute  aftermarket  additives 
(which  may  damage  vehicle  catalysts) 
and  for  testing  number  1  diesel  fuel 
(most  commonly  used  m  urban  buses). 

2.  Mileage  Accumulation  Requirements 

Mileage  accumulation  is  important  for 
this  program  for  two  primary  reasons:  It 
"breaks  in"  a  new  vehicle  so  Lhat  the 
emissions  stabilize  (an  effect  which  is 
independent  of  the  fuel  used  in  the 
vehicle)  and  it  allows  potential  long- 
term  effects  of  the  fuel  or  additive  or 
emissions  to  be  assessed.  Suggestions 
for  the  amount  of  mileage  accumulation 
appropriate  for  this  program  have 
varied.  Some  have  suggested  that  the 
minimum  mileage  needed  to  "break  in" 
a  new  vehicle  (approximately  4.000 
miles  for  light-duty  vehicles)  would  be 
sufficient  for  this  program,  claiming  that 
the  fuels  used  in  the  vehicle  do  not 
drastically  affect  the  emissions  of  a 
vehicle.  Others  have  suggested  that 
emission  characterization  be  continued 
throughout  the  useful  life  mileage  of  the 
vehicle  (50.000  miles  for  light-duty 
vehicles,  changing  to  100. tXX)  miles  in 
1994)  in  order  to  determine  the  full 
effects  of  the  fuel  or  additive  being 
tested.  Another  advantage  gained  by 
requinng  a  significant  amount  of 
mileage  accumulation  is  that  it  reduces 
the  chance  of  "gaming"  the  test  results 
by  discouraging  the  testing  of  a  number 
of  vehicles  and  selection  of  the  best 
results.  Therefore,  EPA  proposes  25.000 
miles  as  the  minimum  mileage  which 
must  be  accumulated  using  the  subject 
fuel  or  additive/base  fuel  mixture  before 
testing  IS  conducted.  This  value  reflects 
a  point  between  the  two  positions  that 
provides  a  reasonable  opportunity  for 
long-term  effects  of  the  fuel  or  additive 
to  be  revealed,  while  at  the  same  time 
avoids  undue  burden.  .As  will  be 
discussed  further  below  in  sections  V.D 
and  VI.A.2.f.  additional  mileage  may  be 
necessary  for  fuels  and  additives 
containing  atypical  elements.  Comment 
with  supporting  data  is  requested 
regarding  the  appropriate  mileage 
accumulation  requirements  for  vehicles 
used  in  the  testing  of  baseline/non- 
baseline  and  atypical  formulations. 

The  proposed  mileage  accumulation 
would  be  required  to  begin  when  the 
vehicle  was  new,  using  only  the  fuel  or 
additive/base  fuel  mixture  of  interest. 
Mileage  could  be  accumulated  by  any 
appropriate  means  For  example,  the 
vehicle  could  be  placed  in  the 


company's  fleet,  held  for  controlled  fleet 
use,  or  driven  on  the  street,  lest  track,  or 
dynamometer  solely  for  the  purpose  of 
mileage  accumulation.  Vehicles  would 
be  required  to  be  unmodified  and 
maintained  as  instructed  in  the  vehicle 
owner's  manual. 

3.  Alternative  Approaches 

As  stated  earlier,  a  comprehensive 
determination  of  the  emissions  from  a 
fuel  or  additive  could  require  testing  the 
emissions  from  at  least  20  vehicles,  and 
EPA  request  comment  on  whether 
testing  emissions  generated  by  only  one 
vehicle  is  sufficient  to  screen  for 
representative  emission  compounds  and 
their  related  biological  effects  in  this 
program.  EPA  is  considering  a 
compromise  between  testing  one  vehicle 
and  testing  20  vehicles,  in  which 
perhaps  three  to  six  vehicles, 
representing  differing  emission  control 
technologies,  would  be  used  to  generate 
emissions  for  emission  characterization 
purposes.  One  of  these  vehicles,  or 
perhaps  a  combination  thereof,  would 
be  chosen  to  generate  emissions  for 
biological  testing. 

Another  possible  variation  in  the 
proposal  would  allow  in-use  vehicles 
which  have  already  accumulated 
sufficient  mileage  to  be  employed  for 
generating  emissions  instead  of 
requiring  mileage  accumulation  on  new 
vehicles.  While  this  alternative  would 
reduce  compliance  costs,  it  has  some 
possible  drawbacks.  Long-term  emission 
effects  caused  by  the  fuels  and  additives 
previously  used  in  these  vehicles  could 
alter  the  generated  emissions  and 
therefore  the  emission  characterization 
and  biological  test  results.  It  would  then 
be  difficult  to  assess  the  extent  to  which 
the  test  fuel  was  responsible  for  the  test 
results.  Another  drawback  is  the 
absence  of  information  on  the  long-term 
effects  of  the  test  fuel  or  additive. 
Finally,  gaming  could  occur  such  that 
emmission  characterization  could  be 
performed  on  many  vehicles  and  only 
the  best  results  submitted.  Comment  is 
requested  on  whether  in-use  vehicles 
would  be  acceptable  for  this  program. 

EPA  has  also  identified  an  alternative 
emission  generation  scenario  which 
incorporates  a  number  of  the  possible 
program  modifications  described  above. 
Because  this  scenario  would  require  the 
use  of  more  vehicles  in  the  testing 
program  in  order  to  increase  the 
confidence  that  can  be  placed  in  the 
results,  methods  of  reducing  other 
associated  costs  have  also  been 
identified. 

First,  with  regard  to  fuels  and 
additives  that  do  not  contain  an  atypical 
element  (i.e.,  those  in  the  baseline  and 
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non-baaeime  formul-i'ior:  clasaesj.  the 
required  nuinber  of  vehicies  would  be 
increased  from  one  to  8!k.  The  vehicle 
selection  cntena  would  include  the 
same  eTi;ssior.  control  sys'.em 
rharacteri»bcs  as  described  previously, 
except  that  six  technology  groups  would 
be  determined  from  the  emission  control 
system  combinations,  and  the  top  seller 
from  each  group  would  be  included  in 
the  program. 

To  reduce  costs,  mileage 
dccumulation  requirements  per  vehicle 
would  be  reduced,  perhaps  to  the  4.000- 
10.000  mile  range.  The  use  of  new 
vehicles  would  be  eaoouraged.  but  in- 
use  vehicles  would  be  permitted  after 
specified  intermediate  preconditioning. 
assuming  that  the  fuel  or  additive 
producer  was  willing  to  accept  the 
program  outcome  risk  of  using  vehicles 
which  had  been  operated  on  other  fuels 
and  additives. 

A  prime  tenet  of  this  approach  is  that 
emissions  carryover  from  the  use  of  one 
fuel  or  additive  to  another  in  the  same 
vehicle  can  be  eliminated  by  an 
intermediate  preconditioning  process. 
This  would  permit  one  vehicle  to  be 
used  to  generate  emissions  for  more 
than  one  product.  One  potentially 
applicable  intermediate  preconditioning 
method  has  been  used  in  the  Joint  Auto/ 
Oil  Air  Quality  Improvement  Program. 
Additional  discussion  on 
P'econditioning  methods  is  available  in 
a  memorandum  in  the  public  docket. 
EPA  asks  for  comment  on  the  validity  of 
tne  assumption  that  fuel  emission 
carrj-over  effects  can  be  eliminated  with 
a  reasonable  amount  of  intermediate 
preconditioning. 

A  valid  preconditioning  process 
would  not  only  permit  previously  used 
vehicles  to  be  employed  in  the  testing 
program,  but  would  also  allow  the  same 
vehicles  to  be  used  for  testing  more  than 
one  product.  For  example,  the  proposed 
testing  of  fuel  additives  requires  fte 
emissions  of  an  additive/base  fuel 
mixture  to  be  compared  with  the 
emissions  of  the  base  fuel  alone.  This 
could  be  accomplished  by  performing 
one  set  of  emission  characterization 
control  tests  on  the  base  fuel  in  each  of 
the  six  vehicles.  Then,  with  intermediate 
preconditioning,  the  same  set  of  six  test 
vehicles  couJd  be  used  to  perform 
emission  characterization  for  any 
number  of  fuel  additives  in  the  same  fuel 
family,  excluding  those  with  "atypical" 
elements.  In  this  way,  only  one  set  of 
base  fuel  emission  characterization 
results  would  suffice  for  all  products 
that  undenvent  testing  using  the  same 
set  of  vehicles 

Specific  fuel  formulations  subject  to 
testing  would  also  be  required  to 
undergo  emission  characterization  using 


six  vehicles.  Comment  is  requested  as  to 
whether  producers  testing  diese  specific 
formulations  should,  for  comparison 
purposes,  also  be  required  to  test  the 
applicable  base  fuel  asing  the  same  six 
test  vehicles  (assuming  that  the  fuel 
being  tested  is  not  itself  a  base  fuel). 
Under  this  scenario  the  incremental 
expense  would  be  expected  to  be  small. 
As  was  mentioned  above,  a  specified 
intermediate  preconditioning  cycle 
would  have  to  be  performed  at  the  time 
the  vehicle  is  switched  between 
different  fuels,  additive/base  fuel 
mixtures,  or  the  base  fuel. 

Once  the  emission  characterization 
was  complete,  one  of  the  same  six  test 
vehicles  would  be  selected  and  used  to 
generate  emissions  for  biological  testing. 
The  selection  of  this  vehicle  would  be 
based  on  analysis  of  the  emission 
characterization  data.  A  number  of 
alternative  selection  criteria  are 
possible.  For  example,  the  vehicle  could 
be  chosen  to  represent  either  the 
average  or  highest  emission  rate  of 
volatile  organic  compounds,  total 
toxicants,  particulate  matter,  and/or 
PAH.  EPA  would  appreciate  comment 
on  the  parameters  that  should  be  used  to 
select  the  vehicle  to  be  used  for 
emission  generation  for  biological 
testing.  Another  possibility  would  be  to 
use  all  six  vehicles,  with  each  vehicle 
generating  emissions  for  one-sixth  of  the 
testing  time  period. 

For  fuels  and  additives  in  the  atypical 
formulation  class,  the  atypical  elements 
potentially  have  a  much  greater  chance 
of  affecting  the  vehicles'  emission 
control  components,  making  long-term 
emission  effects  much  more  likely.  Thus 
longer  mileage  accumulation  to  steady 
state  may  be  necessary.  Furthermore, 
multiple  use  of  vehicles  may  not  be 
possible  because  the  intermediate 
preconditioning  process  may  not  be 
effective  at  eliminating  potential 
carryover  effects  of  the  atypical 
elements.  To  increase  confidence  in  the 
results  of  the  testing,  six  vehicles 
selected  as  described  above  would  be 
required  to  accumulate  mileage.  In  order 
to  isolate  long-term  effects,  EPA 
proposes  to  require  the  use  of  new 
vehicles,  but  asks  for  comment  on 
whether  low  mileage  used  vehicles 
would  be  an  acceptable  alternative. 
Emissions  from  all  of  the  test  vehicles 
would  be  characterized,  and  these 
results  would  be  compared  with  the 
baseline  group  representative  of  that 
fuel  class  (see  section  V.E.2). 

Finally,  two  alternatives  have  been 
identified  for  conducting  biological 
testing  on  group  representatives  in  the 
atypical  formulation  class.  Under  the 
first  alternative,  only  one  of  the  vehicles 
would  be  choeen  to  undergo  further 


mileage  accumulation  to  reach  steady 
state  (e.g.,  the  vehicle  with  the  highest 
atypical  element  emission  rate  of  the  six 
vehicles).  Then,  speciation  of  the 
emissions  containing  atypical  elements 
and  the  required  biological  tests  would 
be  performed  Under  the  second 
alternative,  all  of  the  vehicles  would 
need  to  reach  steady  state  Speciation  of 
the  atypical  emissions  would  then  be 
done  for  all  six  vehicles.  Biological 
testing  could  be  done  either  on  one 
selected  vehicle,  or  each  vehicle  share 
in  the  emission  generation  for  biological 
testing  (as  was  discussed  above  for  the 
baseline  and  non-baselme  formulation 
classes),  EPA  solicits  comments  on 
these  scenarios  designed  to  cost- 
effectively  generate  the  data  required  by 
the  statute. 

B.  Combastion  Emission  Generation 

The  FTP  through  the  exhaust 
emissions  test  is  the  method  proposed 
for  generating  the  comibusticn  emissions 
needed  to  meet  the  emnssion 
characterization  requirements  of  Tier  1. 
These  procedures  are  specified  in  40 
CFR  part  86  for  the  certification  of  new 
motor  vehicles,  and  may  vary  depending 
on  the  fuel  family  and  vehicle  class 

Consistent  with  the  current  FTV 
requirements,  canister  loading  during 
the  FTP  preconditioning  phase  must  be 
done  by  methods  that  use  actual 
evaporative  emissions  rather  than  bench 
methods,  which  use  a  surrogate 
compound  for  canister  loading.  This  will 
help  to  ensure  that  emissions  are 
generated  exclusively  from  the  fuel  or 
additive  being  tested.  Modifications  to 
the  standard  FIT  will  be  needed  to 
collect  particuidte  and  semi-violatile 
emissions,  which  are  required  both  for 
emission  characterization  and  in  vitro 
biological  testing  The  particulate 
fraction  is  to  be  collected  on  filters  and 
the  semi-volatile  emissions  collected 
immediately  downstream  from  these 
filters,  using  porous  polymer  beds  or 
other  equipment  designed  for  their 
capture. 

After  collection,  the  organic  fraction 
of  the  particulate  and  semi-volatile 
emissions  would  be  extracted 
separately  from  each  other  using 
appropriate  laboratory  procedures. 
Because  the  extracted  materials  would 
be  much  more  stable  than  gaseous 
combustion  emissions,  they  could  be 
stored  for  longer  periods  of  time  before 
use.  For  this  reason,  the  particulate  and 
semi-volatile  emissions  could  he 
generated  and  used  in  different 
locations,  as  long  as  proper  handling 
techniques  were  observed. 

For  in  vitro  biological  testing 
purposes,  the  particulate  emissions  may 
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be  collected  on  a  single  filter  instead  of 
on  multiple  fdters  as  prescribed  in  the 
FTP,  Similarly,  semi-volatile  phase 
emissions  may  be  collected  on  one 
apparatus  for  the  entire  dn\!ng  cycle.  If 
an  insufficient  amount  of  particulate  or 
semi-volatile  miatenal  is  obtained  durirg 
a  single  driving  cycle,  the  FTP  may  be 
repeated  as  required  and  the  extracted 
organic  fractions  combined. 

Many  of  the  in  vivo  biological  tests 
proposed  in  today's  notice  would 
require  six  weeks  exposures  of 
laboratory  animals  to  whole  combustion 
emissions  for  a  minimum  of  six  to  eight 
hours  per  day.  The  continuous 
generation  of  emissions  throughout  the 
required  exposure  periods  requires  light- 
duty  vehicles  to  be  driven  through 
repeated  Urban  Dynamometer  Driving 
Schedule  (HDDS)  driving  cycles  and 
heavy-duty  engines  to  be  operated  over 
repeated  Engine  Dvnamometer  Schedule 
(EDS)  cycles  (40  CPTl  part  86,  appendix 
I),  with  emissions  diluted  and  routed 
directly  from  the  vehicle  to  the 
biological  testing  chamber  Provisions  in 
the  proposed  regulations  allow  for  a 
limited  amount  of  emission  generation 
disruption  without  voiding  the  biological 
test. 

The  use  of  automated  systems  may 
provide  a  means  to  reduce  the 
difficulties  associated  with  continuous 
emission  generation.  Automated 
systems  would  involve  computerized 
mechanisms  used  to  drive  the  vehicle  on 
a  chassis  dynamometer  or  an  engine  on 
an  engine  dynamometer.  These  systems 
could  be  used  in  place  of  human 
operators  to  perform  the  monotonous 
task  of  performing  repeated  driving 
cycles.  Throttle  actuators  linked  to  a 
computer  system  along  with  electric 
chassis  dynamometers  could  be 
programmed  to  drue  vehicles  over 
driving  cycles.  Such  systems  have  been 
used  m  the  past  for  mileage 
accumulation  purposes  and  for 
assembly  line  vehicle  testing.  However, 
their  application  is  limiited  to  vehicles 
equipped  with  automatic  transmissions. 

Robotic  drivers  are  fairly  recent 
options  for  automated  vehicle  operation, 
and  are  expected  to  provide  high 
repeatability  and  versatility  The 
technology  for  these  system.s  has  been 
developed  for  related  applications,  but 
has  not  been  widely  used  thus  far. 

A  third  possibility  for  automation 
would  involve  the  use  of  an  isolated 
engine  (in  conjunction,  perhaps,  with  the 
vehicle's  fuel  and  emiission  control 
systems)  attached  to  an  engine 
dynamometer  Since  the  input 
parameters  required  for  controlling 
engine  dynamometers  are  different  from 
the  wheel  speed  driving  trace  of  the 
chassis  dynamometer,  the  light-duty 


Urban  Dynamometer  Driving  Cycle 
would  need  to  be  tjanplated  to  an 
equivalent  load-speed  pattern,  or  else  an 
alternate  driving  cycle  would  be 
required. 

EPA  is  initially  proposing  to  require 
the  use  of  engine  dynamometers  to 
generate  emissions  for  the  heavy-duty 
class  and  chassis  dvmamometers  to 
generate  emissions  from  light-duty 
vehicles.  In  the  heav^-duty  case,  use  of 
an  engine  dynamometer  for  emission 
generation  is  consistent  with  all  existing 
hea\-y  duty  emission  testing  programs 
and  also  provides  considerable  cost 
advantages.  In  contrast,  in  the  light-duty 
case,  existing  emission  testing  programs 
require  the  use  of  a  vehicle  operated  on 
a  chassis  dynamometer  for  emission 
generation.  To  use  an  engine 
dynamometer  for  this  purpose,  extensive 
testing  would  have  to  be  done  to 
demonstrate  that  the  exhaust  emissions 
were  the  same  as  those  generated  from 
the  corresponding  light-duty  vehicle 
operated  on  a  chassis  dynamometer. 
Many  technical  problems  would  have  to 
be  confronted  in  attempting  to  isolate 
the  engine  and  emission  control 
equipment  from  the  vehicle  while 
assuring  that  the  representativeness  of 
the  emissions  would  be  maintained. 
These  would  include  decisions  on  which 
vehicle  systems  must  remain  attached  to 
the  engine  and  what  methods  to  use  to 
terminate  unnecessary  systems;  the 
addition  of  a  flywheel,  harmonic 
balancer,  and  bell  housing  to  balance 
the  system  for  vehicles  equipped  with 
automatic  transmissions;  determination 
of  the  effect  of  detaching  transmission 
sensors  such  as  gear  sensors,  clutch 
lock/unlock  sensors,  and  torque 
coverter  speed  sensors;  and  the 
translation  of  the  LA-4  chassis 
dynamometer  driving  cycle  to  an 
operating  cycle  appropriate  for  use  with 
an  engine  dynamometer. 

EPA  believes  that  the  putative  cost 
savings  associated  with  the  use  of  a 
light-duty  engine  dynamometer  rather 
than  a  light-duty  vehicle  and  chassis 
dynamometer  would  be  overridden  by 
the  costs  associated  with  resolving  these 
problems  and  performing  tests  to  prove 
that  the  solutions  were  valid.  However. 
EPA  is  open  to  comment  on  the  relative 
costs  and  benefits  of  the  light-duty 
chassis  dynamometer  vs.  engine 
dynamometer,  and  would  consider 
making  the  use  of  the  engine 
dynamometer  optional  in  this  program  if 
the  comments  provide  persuasive 
evidence  that  this  option  would  be 
advant^eous. 

C.  Evaporative  Emission  Generation 

As  discussed  above  the  section  lU.C. 
the  evaporative  emissions  of  some  fuels 


and  additives  will  be  required  to 
undergo  emission  characterization  and 
biological  testing.  The  composition  of 
evaporative  emissions  does  not.  in 
general,  resemble  fully-evaporated 
whole  samples  of  raw  fuels  or  fuel 
additives  due  to  differences  in  vapor 
pressure  of  the  fuel  or  additive 
components  and  the  effects  of 
evaporative  emission  control  equipment. 
The  largest  sources  of  evaporative 
emissions  from  vehicles  are  diurnal,  hot 
soak,  and  running  loss  emissions.  For 
the  purpose  of  this  rulemaking,  refueling 
emissions  are  also  regarded  as 
evaporative  emissions  due  to  their 
generally  similar  composition.  While  the 
most  technically  accurate  method  of 
testing  these  emissions  would  be  to 
characterize  and  perform  biological 
tests  on  each  evaporative  source 
separately,  such  a  plan  would  multiply 
the  costs  involved.  The  proposed 
evaporative  emission  characterization 
requires  call  for  the  speciation  of 
emissions  from  all  types  of  evaporative 
emissions  measured  in  the  FTP  effective 
at  the  time  the  testing  is  done.  EPA  asks 
for  comments  on  which  types  of 
evaporative  emissions  should  be 
speciated  and  if  the  program  should  be 
expanded  to  include  running  losses  and 
refueling  emissions. 

EPA  is  also  proposing  that 
evaporative  emissions  be  generated 
without  using  key  components  of 
evaporative  emission  control  systems, 
such  as  the  carbon  adsorption  canister. 
An  intact  control  system  would 
represent  normal  system  design,  and 
removal  of  the  canister  would  change 
the  relative  concentrations  of  the 
evaporative  emission  products.  On  the 
other  hand,  disconnecting  the 
evaporative  emission  control  system 
would  provide  the  opportunity  to 
examine  emissions  simulating 
uncontrolled  emission  sources  such  as 
refueling  operations  and  leaky 
evaporative  emission  control  systems. 
Furthermore,  as  discussed  below,  use  of 
emission  control  may  not  be  practical 
for  evaporative  emission  generation  for 
biological  testing  purposes.  If  the 
emission  characterization  procedures 
are  to  be  performed  on  emissions  that 
closely  resemble  those  used  for 
biological  testing,  it  may  thus  be 
necessary  to  disconnect  the  emission 
control  system  when  generating 
emissions  for  speciation  purposes,  as 
well. 

Three  simplified  procedures  are  being 
considered  for  continuously  generating 
evaporative  emissions  for  in  vivo 
biological  testing.  The  first  would 
require  that  evaporative  emission 
generation  be  performed  by  using  a 
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(jp.p-TTinHtinn  ISHF')'   T^"  diurr.a?  heat 
build  section  of  thp  FIT  w^rM  '->" 
performed,  and  sfsmpies  of  the  vapurs  in 
the  SHED  would  be  withdrawn  into 
Ted!arh^3s  ■*.-  '  ■j^"''  for  testing 
Chemicai  h"  ''i  *-    -I'j^ed  by  storage  of 
evaporative  emtssions  are  expected  to 
be  much  less  of  a  problem  than  for 
combustion  emissions.  For  this  purpose, 
the  SHED  would  need  to  be  equipped 
with  a  sampling  port  and  sampling 
pump.  To  avoid  modificatjon  of  the 
sample,  a  purrrp  with  low  hydrocarbon 
absorption  and  emission  characteristics 
(e.g  .  a  »efk>n  diaphragm  pumpl  would 
be  required.  Generating  evaporative 
emissions  without  any  of  the  key 
emission  control  system  components  in 
place  would  htlp  increase  the 
concentration  cf  evaporative  emissions 
in  the  SHED  in  order  to  produce  a 
sample  usefii!  for  biological  testing. 
However,  the  concentration  of 
evaporative  emissions  in  the  SHED 
might  stiH  be  too  low  to  be  useful  for 
biological  testing  purposes,  even  if  the 
evaporative  emission  canister  were 
disconnected. 

Another  alternative  would  use 
ev-aporative  emission  speciation  data  to 
make  a  surrogate  mixttrre  of  adequate 
concentration  for  biological  testing. 
While  this  method  might  seem  to  have 
some  practical  advantages,  it  would  rely 
heavily  on  the  speciation  data  as  a 
complete  and  accurate  representation  of 
in-use  evaporative  emissions. 

The  third  method  for  generating 
evaporative  emissions  would  be  an 
evaporative  emission  generation 
chamber  instead  of  a  vehicle  The 
chamber  would  be  temperature  and 
pressure  controlled  so  that  its 
characteristics  were  similar  to  the  head 
space  of  the  fuel  tank  of  a  vehide  where 
in-use  diuroal  and  refueHng  emissions 
are  generated.  The  chambCT  would  be  40 
percent  filled  with  the  fuel  or  additive/ 
base  fuel  mixture,  and  the  remainder 
filled  with  air.  The  system  would  be 
heated  to  a  prescribed  level  and  the  fuel 
or  additive  mixture  allowed  to 
evaporate.  When  equilibrkim  was 
reached  between  the  fuel  in  the  liquid 
and  vapor  states,  the  vapor  and  air 
mixture  wowM  be  withdrawn  for 
dilution  and  testing.  The  fuel  or 
additive/base  f«el  mixture  would  need 
to  be  renewed  periodically  to  keep  the 
emissions  of  constant  character. 

An  extension  of  this  concept  would 
involve  the  construction  of  •  bench 
apparatus  using  a  duphcate  of  the  fuel 
tank  of  the  vehicle  uivoived  together 
with  heating  elements.  Vapors  could 
then  be  drawn  directly  from  the  head 
space  of  the  fuel  tank.  However,  this 


method  might  create  safety  concerns 
concerning  the  heating  of  the  sample  to 
cause  evaporation.  One  option  would  be 
to  reduce  the  air  pressure  over  the  fuel 
or  additive/base  fuel  mixture  to  induce 
evaporation. 

In  comparison  with  the  SHHD-based 
system,  the  bench  method  has  the 
advantage  of  requiring  much  smaller, 
less  expensive,  and  simpler  equipment 
Emissions  could  be  generated  close  to 
the  biological  testing  chambers,  and 
largely  automated  systems  could  be 
used.  Another  advantage  is  that  the 
concentration  of  emissions  which  occurs 
in  the  biological  test  chamber  could  be 
controlled  to  a  much  greater  extent  with 
bench  methods  than  with  the  SHED 
method,  in  which  air  dilution  is  fixed  by 
the  size  of  the  SHED  and  the  specific 
vehicle  generating  the  emissions.  The 
surrogate  emission  generation  method 
has  the  drawback  of  relying  too  heavily 
on  the  speciation  data  for  its  accuracy. 
For  these  reasons  EPA  proposes  to 
require  the  use  of  a  bench  method  (i.e.. 
evaporation  chambers)  for  generating 
emissions  for  in  vivo  biological  testing. 
Comments  are  requested  on  this  issue. 

EPA  proposes  that  evaporative 
emission  control  equipment  not  be  used 
on  the  emissions  generated  by  the 
evaporation  chamber.  As  stated  above. 
this  would  enable  the  testing  of 
emissions  which  represent  uncontrolled 
emission  sources  such  as  refueling 
operations.  In  addition,  removal  of  the 
emission  control  canister  would  allow 
the  generation  of  more  concentrated 
emissions,  which  are  required  for  the 
biological  tests  specified  under  Tier  2  of 
this  program.  A  third  reason  is  the 
complexity  of  the  procedures  which 
would  be  required  for  canister  loading 
and  purging  cycles  if  the  emissions  from 
the  evaporation  chamber  were  to 
resemble  in-use  vehicle  evaporative 
emissions.  EPA  requests  comment  on 
this  question  of  the  proper  use  of 
evaporative  emission  control  systems 
for  biological  testing  purposes. 

EPA  is  aware  that  the  methods 
proposed  arc  different  for  combustion 
aad  evaporative  emissions  with  respect 
to  the  role  of  emission  control 
equipment.  This  inconsistency  arises 
from  pracbcal  considerations.  First,  in 
the  case  of  combustion  emission  control, 
many  different  vehicle  compionents  are 
involved.  While  sane  of  these 
components  could  possibly  be  removed 
or  disabled  to  simulate  emission  control 
malfunction,  others  are  integral  to 
proper  running  of  the  engine  and  their 
removal  would  cause  the  vehicle  to  be 
inoperable.  Therefore,  generating  totally 
uncontrolled  combustion  emissions 
would  not  be  a  reasonable  option 


Secondly,  the  types  of  combustion 
emission  control  equipment  and  each 
component  s  tndhidnal  effects  on 
emissions  vanes  greatly  from  vph'cle  to 
vehicle,  making  it  extrerwly  difficuH  to 
devise  a  reas.nnable  basis  for 
determining  which  components  could 
selectively  be  disabled  Thus,  all 
combustion  eirissions  control 
components  ere  proposed  to  be 
maintained  in  the  proper  functioning 
condition  dunng  combustion  emission 
generation  for  this  program. 

Conversely,  d(  the  present  time,  the 
primary  (vehicle-based)  source  of 
evaporativ?  emission  control  is  the 
evaporatixTJ  emission  canister.  This 
device  does  not  affect  a  vehicle's 
operability.  In  order  to  obtain 
evaporative  emission  samples  of 
sufficient  concentration  for  biological 
tests,  and  to  represent  uncontrolled 
emissions  sources,  EPA  has  proposed 
that  evaporative  emission  control 
equipment  be  disconnected  for 
evaporative  emission  generation. 

Comments  are  requested  on  whether  a 
consistent  use  of  emission  control 
equipment  for  combustion  and 
evaporative  emissions  is  important  for 
this  program,  and  if  so.  how  the  program 
should  be  restructured  to  accomplish 
this  end.  If  the  program  were 
restructured,  ElPA  specifically  asks  for 
comiment  on  the  desirability  of  using  a 
controlled  evapor8;i\e  system  for 
emission  characterization  purposes  and 
an  uncontrolled  system  for  biological 
testing. 

D.  Additional  Emission  Generation 
Topics 

1,  Emissions  fo:  Atypical  Elements 

The  "atypical    elerr.ents  described  in 
section  IV  (generally,  those  other  than 
carbon,  hydrogen,  oxygen,  nitrcgen,  and 
a  limited  amount  of  salfurj  may  form 
particulate  combustion  products  which 
can  depos;t  on  the  mside  of  the  vehicle's 
engine  or  emission  control  system. 
Deposition  of  the  atypical  elements 
inside  the  vehicle  may  be  particularly 
significant  when  the  fuel  or  fuel  additive 
is  first  introduced,  thus  interfenng  with 
identification  and  accurate 
measurement  of  the  atypical  species  As 
the  internal  deposits  increase,  it  is 
expected  that  a  greater  f.raction  wnll  be 
emitted  ir,<o  the  atmosphere  until  the  net 
deposition  inside  the  vehicle/engine  is 
small. 

As  is  discussed  further  in  section 
VI.A.2.f  below,  additional  requirements 
are  thus  proposed  for  "atv-picar  fuels 
and  additives  to  ensure  that  the  atypical 
elements  are  fully  represented  in  the 
sampled  emissions.  A^.er  the  minimum 
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25,000  miles  have  been  accumulated, 
emissions  will  be  collected  from  the 
vehicle  and  subjected  to  prehminar>' 
analysis,  including  the  standard 
characterization  required  for  all  fuel  and 
additAe  formulations  and  those  which 
measure  the  presence  of  atypical 
elements  in  exhaust  and.  if  appiicabie, 
evaporative  emission.^.  Then, 
measurements  will  be  made  to 
determine  v^hether  a  steady  state  has 
been  reached  between  the  rate  of  entr> 
and  emission  of  the  atypical  elem'^nts  1' 
not.  additional  mileage  accumulation 
will  be  performed  until  the  emissions  of 
the  atypical  elements  reach  steady  state. 
Steady  stale  will  be  defined  as  the  j.:oint 
at  which  the  mass  of  the  at^-picttl 
elements  emitted  d'jr;r..g  'he 
perfomnance  of  one  or  more  Urban 
Dynamometer  Driving  Schedules /Engine 
Dynamometer  Schedules  is  within  10 
percent  of  the  mass  of  the  atypical 
elements  that  entered  the  com.bustion 
chamber  during  the  driving  cycles. 

In  determining  whether  steady  state 
has  been  reached,  some  less  obvious 
pathways  for  the  loss  or  introduction  of 
the  atypical  elements  may  need  to  be 
taken  into  account.  For  example,  if  the 
atypical  comipounds  could  be  lost 
through  evaporation,  then  the 
evaporative  emissions  would  be 
speciated  for  these  compounds.  If  the 
atypical  element  enters  the  motor  oil  via 
the  combustion  chamber,  the 
concentration  of  the  atypical  element  in 
the  motor  oil  may  be  measured  and 
entered  into  the  mass  balance.  If  there  is 
reason  to  suspect  that  the  air  used 
during  combustion  or  dilution  may 
contain  significant  quantities  of  the 
atypical  element  under  evaluation,  this 
air  must  also  be  tested  and  the  problem 
rectified. 

EPA  is  initially  proposing  that  mileage 
accumulation  be  continued  either  until 
steady  state  of  the  atypical  elements  has 
been  reached  or  until  the  vehicle  or 
engine  has  been  operated  on  the 
atypical  fuel  or  additive  for  the 
equivalent  of  80  percent  of  its  estimated 
useful  life  (e.g.,  80,000  miles  for  light- 
duty  vehicles).  The  purpose  of  this 
rigorous  requirement  is  to  ensure  that 
the  emission  products  of  the  elements  of 
concern  are  known  and  that  their 
concentrations  are  stable  when  the 
emissions  are  used  in  subsequent 
testing.  In  actual  use,  however,  few 
vehicles  are  likely  to  be  driven 
continuously  on  "atypical"  fuels  and 
additives.  The  use  of  such  products  by 
consumers  is  more  likely  to  be 
intermittent  and/or  limited  to  particular 
owners  along  the  chain  of  individuals 
who  may  own  a  given  vehicle.  Thus,  the 
proposed  requirement  for  accumulating 


mileage  up  to  80  percent  of  a  vehicle's  or 
engine's  useful  life  (unless  steady  state 
is  reached  at  an  earlier  point j  may  far 
exceed  the  amount  of  mjleage  and  the 
concentnifion  of  atypical  emissiiin 
products  winch  would  ger.eraiiy  be 
encountered  in  actual  use  If  so,  a  lower 
mileage  requirement,  perhaps  in  the 
range  of  2.S-50  percent  of  the  vehicle  « 
useful  life,  m.ay  be  more  appropriate  in 
pursuit  of  the  steady  state  condition. 
Comments  are  requested  on  these  issues 
and  on  appropriate  mileage 
accumulation  requirements.  Data  on 
typical  consumer  usage  patterns  for 
ajtypical  products  would  be  particularly 
helpful  to  this  decision  If  t'le  comments 
are  supportive  of  a  cha.-!xe  m  the 
proposed  requirements,  EP.A  would 
expect  to  reduce  the  mileaKP 
accumulation  required  m  the  Final  Rule 
for  atypical  fuels  and  additives  to  a 
mileage  figure  m  thr  li>\ver  range 
mentioned  above 

2.  Verification  Testing 

A  number  of  mechanisms  can  cause 
emissions  to  be  captured  in  the  dilution 
and  sampling  system  before  they  can  be 
characterized  or  used  for  animal 
exposures  The  ratio  of  emissions  that 
exit  the  sampling  system  to  those  that 
enter  is  called  the  "recovery  factor"  of 
the  system  The  recovery  factor  must  be 
high  in  order  for  subsequent  emission 
testing  to  be  meaningful.  Determination 
of  the  recovery  factor  is  called 
verification  testing. 

Verification  testing  is  required  in  the 
FTP  using  propane  or  carbon  monoxide 
for  gasol.ne  and  diesel  fuels  and  using 
methanol  for  methanol-containing  fuels. 
It  is  accomplished  by  injecting  a  known 
sample  into  the  dilution  system  at  the 
end  of  the  exhaust  pipe  and  measuring 
the  amount  that  exits  the  sample  probe. 
While  the  performance  of  this  standard 
verification  testing  will  determine  if  the 
system  is  leaking,  recovery  of  these 
compounds  does  not  necessarily  imply 
the  recovery  of  all  of  the  different 
compounds  subject  to  the  speciation 
procedures  of  this  program  or  all 
biologically  significant  emission 
products.  EPA  asks  for  comment  on 
whether  further  verification  testing 
should  be  required  for  this  program 
using  additional  compounds. 

In  order  for  the  system  to  be 
acceptable,  a  minimum  recovery  rate 
would  be  required  for  each  compound  in 
an  injected  sample  composed  of  known 
chemicals  of  the  type  under  analysis. 
Such  verification  procedures  would  be 
relatively  easy  to  perform  when 
emissions  are  being  generated  for 
characterization  purposes,  since 
calibration  compounds  and  speciation 
equipment  would  be  readily  available. 


HoHcvt-r   w'lf'ii  eniiksions  are  being 
gf':fThicii  fi-.r  [)(,rpi:>wg  of  biological 
testing  stmpiiiied  verification  testing 
may  be  in  order,  since  biological  testing 
laboratories  may  not  always  have 
sophisticated  speciation  apparatus 
available.  In  this  case,  an  injected 
hydrocarbon  sample  could  be  detected 
with  a  gas  chromatograph  and  fiame 
ionization  detector  to  estimate  the 
recovery  factor.  EPA  asks  for  comment 
on  these  proposed  requirements  for 
verification  testing. 

3.  Emission  Storage  and  Transport 

As  mentioned  previously,  emissions 
can  be  stored  for  only  a  limited  period 
of  time  before  chemical  changes  may 
occur.  The  cribcal  time  period  is  a 
function  of  the  composition  of  the 
emissions,  the  temperature  and  pressure 
under  which  they  are  contained,  the 
vessel  in  which  they  are  stored,  the 
amount  of  sunlight  to  which  they  are 
exposed,  and  the  amount  of 
deterioration  that  is  considered 
acceptable.  The  maximum  allowable 
storage  times  for  emissions  which  are  to 
be  subjected  to  chemical  analysis  will 
vary  depending  on  the  speciation 
protocol,  and  are  identified  in  relevant 
parts  of  the  proposed  regulatory  text. 

Storage  time  is  not  an  issue  in  regard 
to  biological  tests  using  whole 
combustion  or  evaporative  emissions, 
since  these  emissions  are  to  be 
generated  continuously.  Particulate 
phase  emissions  can  be  stored  up  to  six 
months,  either  on  the  collection  filter  or 
after  extraction.  The  stored  material 
must  be  sealed  in  a  container  that  is 
opaque  to  ultraviolet  tight  and 
maintained  at  -200  C  or  less.  Semi- 
volatile  phase  emissions  must  be 
extracted  immediately  after  collection, 
stored  at  —  200  C.  and  used  within  six 
months.  Special  emission  handling 
specifications  for  biological  testing 
purposes  are  considered  in  section  VI. C. 
Comments  on  these  storage  and 
handling  specifications  would  be 
welcome. 

4.  Emission  Generation  Facilities  for 
Biological  Testing 

While  the  continuous  generation  of 
combustion  emissions  appears  to  be  an 
essential  component  of  the  proposed  in 
VIVO  biological  test  requirements.  EPA  is 
unaware  of  any  commercial  biological 
laboratories  which  offer  such  services  at 
the  current  time.  Installation  of  the 
necessary  vehicle-related  equipment  by 
biological  laboratories  would  require 
significant  capital  expenditure  and 
considerable  tin  t  f  >r  t   .:^t-up  and 
training.  Simiiai  pn  bit-ns  would  arise  if 
vehicle  testing  lab^  **(  .i  to  install 
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biological  exposure  chambers  adequate 
for  the  proposed  program.  EPA  asks  for 
comment  on  the  ways  in  which 
adequate  facilities  for  the  biological 
testing  required  by  this  program  can  be 
made  available  to  the  fuel/additive 
producers  seeking  registration,  either 
through  increased  facility  availability  or 
simplified  testing  requirements.  EPA 
also  asks  for  comments  and  suggestions 
on  what  remedies  are  available  under 
the  Act  if  adequate  facilities  have  not 
become  available  when  testing  is  to  be 
conducted. 

£■  Special  Requirements  for  Additives 

1  Base  Fuel  Specifications 

As  discussed  in  Section  III,  fuel 
additives  subject  to  testing  are  to  be 
mixed  with  the  designated  base  fuel 
formulation  for  their  respective  fuel 
family  prior  to  the  generation  of 
emissions.  The  base  fuel  formulations 
are  also  proposed  to  serve  as  the 
representatives  for  groups  in  the 
baseline  fuel/additive  categories.  To 
define  appropriate  base  fuel 
formulations  for  the  gasoline,  diesel,  and 
methanol  fuel  families.  EPA  proposes  to 
establish  specifications  based  on  the 
national  armual  average  of  fuel  sales. 
For  this  purpose,  EPA  plans  to  adopt  the 
method  proposed  in  the  reformulated 
gasoline  rulemaking  (56  FR  31176). 
which  uses  sales-weighted  averages  of 
fuel  survey  data  to  determine  national 
average  parameters  for  wintertime 
unleaded  gasoline.  The  averaging 
procedure  will  be  based  at  least  in  part 
on  Motor  Vehicle  Manufacturers 
Association  (MVMA)  fuel  survey  data. 
In  the  near  future,  "alternative"  fuels 
are  expected  to  generate  demand  for  a 
variety  of  new  bulk  and  aftermarket  fuel 
additives.  At  the  present  time,  however, 
base  formulations  for  these  alternative 
fuel  families  will  not  be  defined.  When 
the  time  comes  that  a  fuel  additive  to  an 
alternative  fuel  requires  a  base  fuel  for 
testing  purposes,  an  industry  average  of 
important  parameters  in  existing  fuels 
will  be  determined  and  the  base  fuel 
specification  defined. 

Fuel  additives  will  need  to  be  added 
to  the  "average"  fuels  determined  by  the 
survey  in  order  for  these  fuels  to  be  used 
in  motor  vehicles.  Examples  of 
necessary  fuel  additives  may  be 
stabilizers,  deposit  control  additives, 
and  corrosion  inhibitors.  Only  additives 
determined  to  be  necessary  for  proper 
fuel  and  vehicle  functioning  will  be 
components  of  the  base  fuels.  These 
additives,  along  with  their  in-use 
concentrations,  will  be  determined  by 
EPA  with  input  from  interested 
industries  and  groups.  i 


A  memorandum  entitled,  "Base  Fuel 
Determination  Procedures  for  the 
Proposed  Fuels  and  Fuel  Additives 
Rulemaking,"  is  available  in  the  public 
docket.  This  memorandum  illustrates 
the  proposed  approach  for  specifying 
base  fuel  formulations  and  presents 
sample  values  for  base  gasoline  and 
diesel  fuels.  It  also  discusses  such  issues 
as  base  fuel  blending  tolerances  and  the 
need  for  a  standard  set  of  base  fuel 
additives. 

2.  Additive  and  Base  Fuel  Emissions 
Comparison 

Emissions  from  fuel  additives  may,  in 
some  cases,  be  difficult  to  distinguish 
from  the  emissions  of  the  base  fuel 
itself.  Ideally,  the  emissions  contributed 
by  an  additive  would  be  determined  by 
performing  tests  on  two  identical 
vehicles,  one  fueled  with  the  base  fuel 
alone  and  the  other  fueled  with  the 
additive/base  fuel  mixture.  Test  results 
on  the  emissions  from  the  two  vehicles 
would  be  compared  and  the  difference 
attributed  to  the  fuel  additive.  However, 
significant  variability  can  exist  between 
vehicles  even  of  the  same  year  and 
model.  Furthermore,  the  additional 
expenditure  for  conducting  tests  on  two 
vehicles,  one  with  and  one  without  the 
fuel  additive,  would  be  considerable. 
Nonetheless,  from  a  scientific 
perspective,  side-by-side  testing  would 
be  the  preferred  approach. 

An  alternative  to  this  method  is 
proposed,  in  which  only  one  vehicle 
model  would  generate  and  test  the  base 
fuel  emissions  for  each  fuel  family,  with 
the  results  made  available  for  use  as 
control  data  for  all  additives  in  the  fuel 
family.  Standardization  of  the  vehicle 
make,  model,  and  year  would  be  an 
important  requirement.  Under  this 
approach,  base  fuel  testing  would  be 
done  as  part  of  the  program 
automatically,  since  the  group 
representative  for  each  baseline  group  is 
also  a  base  fuel  for  the  respective  fuel 
family.  Thus,  no  additional  effort  would 
be  required  on  the  part  of  the  additive 
producers  in  order  to  perform  the 
comparison  analysis.  This  method  could 
provide  a  reasonable  set  of  control  data 
for  comparison  against  the  test  results 
for  fuel  additives  (both  emission 
characterization  and  biological  studies), 
at  a  fraction  of  the  cost  of  the  more 
rigorous  approach.  However,  the 
requirement  that  the  same  vehicle  make, 
model,  and  model  year  be  used  for 
testing  the  base  fuel  and  the  additive/ 
base  fuel  mixture  would  become  • 
problematic  for  fuel  additives  tested 
some  years  after  the  base  fuel  was 
tested,  since  acquiring  a  new  (unused) 
vehicle  of  a  previous  model  year  would 
be  difficult.  EPA  asks  for  suggestions  as 


to  how  this  requirement  can  be 
effectively  implemented.  Of  course,  any 
additive  producer  could  conduct 
independent  base  fuel  testing  in  lieu  of 
relying  on  the  results  of  the  group 
responsible  for  base  fuel  testing. 

In  case  the  baseline  group(s)  in  some 
fuel  families  are  able  to  satisfy  the  Tier 
1  and  Tier  2  requirements  based  on 
existing  testing.  EPA  asks  for  comment 
on  how  various  additive  producers 
needing  base  fuel  information  could 
work  cooperativeiy  for  these  purposes. 
EPA  also  requests  comment  on  the 
appropriateness  of  this  proposed 
method  for  distinguishing  the  emissions 
effects  of  fuel  additives  from  the 
emission  effects  of  the  base  fuel. 
Section  V.A  presented  another 
alternative  for  com.Tient.  in  which  six 
vehicles  would  be  used  to  generate 
emissions  both  for  the  additive/base 
fuel  mixtures  being  tested  and  for  the 
applicable  base  fuel  While  this 
approach  would  reduce  the  problem  of 
vehicle-to-vehicle  emissions  variability, 
it  depends  on  the  validity  of  the 
assumption  that  carryover  effects  from 
fuels  and  additives  used  previously  in 
the  vehicles  would  be  negligible.  To  the 
degree  that  this  assumption  is  valid,  the 
use  of  the  same  vehicles  to  generate 
emissions  for  comparison  might  be 
preferred. 

3.  Additive  Concentration 

Prior  to  emission  generation  and 
testing,  additives  are  to  be  mixed  with 
their  associated  base  fuel  to  a 
concentration  equal  to  that 
recommended  by  the  additive  producer 
as  the  maximum  in-use  concentration. 
One  alternative  would  require  mixing  of 
fuel  additives  in  their  base  fuels  at  a 
significantly  higher  concentration  than  ^^ 
the  recommended  amount,  i.e.,  to  "dope" 
the  mixture  with  the  fuel  additive. 
Another  possible  method  of  doping  an 
additive/base  fuel  mixture  would  be  to 
significantly  increase  the  concentration 
of  particular  components  of  an  additive 
product  (e.g.,  the  compounds  that 
contain  atypical  elements).  The  primary 
purpose  of  these  approaches  would  be 
to  enhance  the  contribution  of  the 
additive  product  (or  the  particular 
component  of  conceml  to  the  emissions 
produced  by  the  additive/base  fuel 
mixture.  This  would  facilitate  the  task  of 
detecting  and  analyzing  the  additive's 
emissions  and  distinguishing  them  from 
the  emissions  produced  by  the  base  fuel. 
It  would  also  effectively  increase  the 
dosage  of  additive  emissions  during 
biological  exposures  to  additive/base 
fuel  emissions,  increasing  the  likelihood 
that  observable  changes  could  be 
delated  in  comparison  with  exposures 
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to  emissions  of  the  base  fuel  alone.  EPA 
asks  for  comment  on  the  mixing  rules 
that  should  be  adopted  and  on  the 
validity  of  doping  tihe  base  fuel  with  the 
fuel  additive  or  active  ingredient- 
Comment  is  also  requested  on 
appropriate  additive  concentration 
levels,  if  a  doping  procedure  were  to  be 
adopted  for  the  final  rule 
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V'l.  Evaluation  of  Health  and  Welfare 
Effects 

The  scope  and  general  structure  of 
proposed  provisions  for  evaluating  the 
potential  health  and  vveifare  effects  of 
fuels  and  fuel  additives  were  discussed 
above  in  sections  III.E  and  F.  The 
program  focuses  on  the  contribution  of 
fuels  and  additives  to  harmful  air 
pollution,  and  includes  requirements  to 
determine  the  composition  and  potential 
effects  of  fuel/additive  emissions 
generated  by  both  combustion  and 
evaporative  processes.  Health  effec  ts 
testing  provisions  are  specifically 
focused  on  the  effects  of  inhalation 
exposure  to  fuel/additive  emissions  in 
regard  to  the  following  selected 
endpoints:  carcinogenicity, 
mutagenicity,  developmental  effects, 
reproductive  effects,  pulmonary  toxicity, 
and  neurotoxicity.  The  impacts  of  fuel 
and  additive  emissions  on  the  public 
welfare  and  the  environment  are 
addressed  by  data  research 
methodologies. 

As  previously  described,  the  required 
evaluation  procedures  are  organized 
within  three  successive  tiers.  All  fuels 
and  additives  (or  fuel/additive  groups) 
must  be  evaluated  in  compliance  with 
the  first  two  tiers.  Tier  1  includes 


requirements  for  the  characterization  of 
fuel  or  additive  emissions,  the 
compilation  of  existing  information  on 
the  potential  adverse  effects  of  the 
prnissions.  and  the  modeling  of 
exposure,  reactivity,  and  environmental 
partitioning.  Tier  1  is  compnsed  of  short- 
term  biological  screening  tests  for  the 
specified  endpoints.  Both  the  Tier  1 
emission  characterization  and  the  Tier  2 
biological  testing  requirements  may  be 
mitigated  by  the  demonstration  of 
adequate  existing  testing.  The 
iTiformation  from  these  two  tiers. 
together  with  other  available  toxicity 
and  exposure  data,  will  be  assessed  by 
EPA  to  determine  when  further  study  is 
needed  to  provide  adequate  information 
for  regulatory  decision-making.  In  that 
instance,  additional  testing  requirements 
will  be  imposed  under  the  provisions  of 
Tier  3. 

The  specific  requirements  of  each 
health/welfare  evaluation  tier  are 
described  in  more  detail  in  the  following 
sections. 

A.  Tier  1:  Characterization  of  Emissions 

1.  Scope  of  Characterization 
Requirements 

The  proposed  requirements  for 
emission  characterization  are  intended 
to  satisfy  the  provisions  in  Section  211 
to  "determine  the  emissions"  of  fuels 
and  additives,  and  to  provide  a  partial 
inventory  of  potentially  harmful 
emission  products  for  further  study  and 
evaluation  in  support  of  programs  such 
as  the  Mobile  Source  Related  Air  Toxic 
Program  (section  202(1){1)  of  the  Clean 
Air  Act).  In  general,  the  required 
procedures  are  directed  toward  the 


detection  and  measurement  of  selected 
chemical  classes  and  f  irr ;  ounds.  A 
complete  and  precise  cnaracterization  of 
all  emission  products  would  require  test 
protocols  specific  to  all  possible 
compounds,  a  nearly  impossible  task. 
For  this  reason,  the  proposed  program 
focuses  on  measurement  of  regulated 
emissions  and  on  the  identification  of 
specified  classes  of  compounds  of 
interest. 

For  most  fuels  and  fuel  additives, 
proposed  emissions  analysis 
requirements  are  hmited  to  the 
determination  of  the  emission  rate  of 
regulated  emissions  and  the  spepiation 
of  volatile  hydrocarbons,  aldehydes, 
ketones,  ethers,  alcohols,  polycyclic 
aromatic  hydrocarbons  (PAH),  (the 
subset  of  polycyclic  organic  material 
[POM]  that  includes  only  hydrocarbons) 
and  nitrated  polycyclic  aromatic 
hydrocarbons  (NPAH).  These 
requirements  are  summarized  in  Figure 
4.  For  fuels  and  additives  that  contain 
"atypical"  elements  (as  defined  in 
section  IV),  the  chemical  fate  of  the 
atypical  components  must  be 
determined.  Comments  are  solicited  on 
the  adequacy  of  these  proposed  areas  of 
analysis  for  characterizing  the  emissions 
of  fuels  and  fuel  additives. 

Comments  are  specifically  requested 
on  whether  speciation  of  nitrogen- 
containing  emissions  should  be  included 
as  a  requirement  for  fuels  and  additives 
which  contain  appreciable  quantities  of 
this  element.  Such  information  might  be 
of  value  in  determining  the  chemical 
basis  for  toxic  effects  which  might  be 
observed  during  in  vivo  biological 
testing. 


Figure  4.-Emission  Characteri2at(On  Requirements 
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As  proposed  in  section  V,  the 
generation  of  both  combustion  and 
evaporative  emissions  v\-ould  generally 
involve  equipment  and  procedures 
normally  applicable  to  the  certification 
of  new  vehicles.  Three  bags  of  vapor 
phase  and  three  filters  of  particulate 
phase  combustion  emissions  would  be 
collected  for  each  light-duty  vehicle.  For 
heavy-duty  vehicles,  one  bag  and  one 


filter  of  combustion  emissions  woidd  be 
collected  during  the  cold  start  and  one 
bag  and  one  filter  during  the  hot  start 
segments  of  the  transient  test  cycle.  For 
fuels  and  additives  subject  to 
evaporative  emission  requirements,  one 
bag  of  diurnal  emissions  and  one  bag  of 
hot  soak  emissions  would  be  collected 
from  the  SHED. 


Unless  otherwise  noted,  each 
speciation  protocol  is  to  be  performed 
on  each  sample  of  combustion 
emissions.  Speciation  requirements  for 
evaporative  emissions  are  limited  to  the 
analysis  of  hydrocarbons,  ethers,  and 
alcohols  (if  the  latter  are  present  in  the 
fuel/additive  formulation).  To  provide 
an  indication  of  the  variability  of 
emissions.  EPA  proposes  that  the  entire 
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emiss'.on  generation  and 
characterization  process  oe  performed 
three  times. 

Collection  and  speciation  of 
background  samples  is  not  required. 
However,  if  background  samples  are  not 
speciated,  the  emissions  that  are 
mieasured  in  the  speciation  protocols 
will  be  assumed  to  be  entirely  due  to  the 
fuel  or  additive  of  interest. 

2  Emission  Characterization  Protocols 

The  Clean  Air  Act  authorizes  EPA  to 
require  information  to  characterize  fuel/ 
additive  emissions,  while  giving  EPA 
discretion  to  specify  the  particular 
protocols  which  must  be  used  for  this 
purpose  Thus,  the  following  sections 
identify  the  general  emission  product 
cd'eaones  of  interest  and  discuss 
currently  available  protocols  which  are 
suitable  for  these  purposes.  However, 
scientific  methods  can  be  expected  to 


advance  in  the  next  few  years,  and  the 
use  of  these  protocols  is  not  mandated. 
Rather.  EPA  will  hold  producers 
accountable  for  state-of-the-art  methods 
and  good  analytical  chemistry  and 
laboratory  practices.  These  practices  are 
described  in  the  article  "Principle  of 
Environmental  Analysis",  found  in  The 
Journal  of  Analytical  Chemistry.  1983, 
Volume  55.  The  regulated  emissions 
need  to  be  measured  by  EPA  approved 
methods.  Current  methods  are  described 
in  40  CFR  86;  however,  if  these  methods 
are  revised  or  new  compounds 
regulated,  then  methods  in  force  at  the 
time  the  regulated  emissions  testing  is 
performed  are  the  methods  that  must  be 
used  for  this  program. 

a.  Characterization  of  regulated 
emissions.  The  term  "regulated 
emissions"  for  this  program  refers  to 
emission  products  for  which  standards 
have  been  established  for  the  purpose  of 


the  certification  of  new  motor  vehicles 
(40  CFR  part  86).  Vehicles  of  three  fuel 
families  (gasoline,  diesel,  and  methanol) 
are  presently  required  to  undergo 
certification  testing.  The  regulated 
emissions  applicable  to  each  family  are 
shown  in  Figure  5.  Oxides  of  nitrogen 
and  carbon  monoxide  are  regulated 
combustion  emissions  com.mon  to  all 
three  fuel  families.  Organic  material  is 
regulated  in  various  forms  depending  on 
the  vehicle  and  fuel  type.  Particulate 
emissions,  already  regulated  for  diesel 
cycle  vehicles,  will  be  regulated  for 
light-duty  Otto  cycle  vehicles  beginning 
in  1994.  Methanol-fueled  vehicles  are 
tested  for  methanol  and  formaldehyde 
as  part  of  the  organic  material 
standards.  Evaporative  emissions  from 
otto  cycle  vehicles  and  methanol-fueled 
vehicles  are  regulated  for  organic 
matenal  including  methanol 
measurement  when  relevant. 


Figure  5.— Reguijvted  Emissions 
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The  regulated  emissions  are  to  be 
rrieasured  for  fuel/additive  registration 
purposes  in  the  same  manner  and  with 
•he  same  degree  of  accuracy  as 
specified  in  40  CFR  part  86  for  vehicle 
certification,  including  evaporative 
emissions  and  combustion  emissions  of 
both  vaporous  and  particulate  phases. 
Only  those  regulated  emissions  included 
m  the  certification  requirements  for  the 
vehicle  type  and  model  year  used  to 
generate  emissions  for  testing  (selected 
according  to  the  criteria  in  section  V.A) 
need  to  be  determined  for  this  program. 
The  results  of  these  tests  are  to  be 
reported  in  the  manner  specified  for 
vehicle  certification.  Comments  are 
requested  on  these  requirements. 

b.  Hydrocarbon  characterization. 
Speciation  of  hydrocarbons  in  the  vapor 
phase  of  emissions  is  to  be  performed 
using  methods  that  identity  and 
determine  the  concentration  of  all 
hydrocarbon  compounds  containing 
twelve  or  fewer  carbon  atoms.  An 


acceptable  speciation  method,  available 
in  docket  A-90-07,  is  described  in  the 
document  "Research  Protocol  Method 
for  Analysis  of  Detailed  Hydrocarbons 
Emitted  from  Automobiles  by  Gas 
Chromatograph"  (June.  1991).  The 
procedure  is  to  be  performed  on  both 
combustion  and  evaporative  emissions. 
Hydrocarbon  compounds  of  higher 
molecular  weight  (i.e..  more  than  twelve 
carbon  atoms)  tend  to  condense  and/or 
adsorb  onto  particulate  surfaces  at 
dilute  exhaust  temperatures  and 
concentrations  and  are  therefore  not 
amenable  to  this  type  of  analysis.  EPA 
asks  for  comment  on  possible 
requirements  for  identifying 
chromatographic  peaks  using  mass 
spectroscopy  when  peak  identity  is 
questionable  and  when  coelution  is 
suspected. 

c.  Aldehyde  and  ketone 
characterization.  Speciation  of 
aldehydes  and  ketones  is  required  only 
for  the  vapor  phase  of  combustion 


emissions,  collected  using  the  equipment 
and  methods  prescribed  in  40  CFR  part 
86  for  formaldehyde  measurement.  A 
currently  available  procedure  which  can 
accurately  analyze  aldehydes  and 
ketones  is  the  ASTM  D5197-91, 
•Standard  Test  Method  for 
Determination  of  Formaldehyde  and 
Other  Carbonyl  Compounds  in  Air 
(.Active  Sampler  Methodology)".  The 
speciation  procedure  involves  the 
reaction  of  aldehydes  with  2.4- 
dinitrophenylhydrazine  to  form  stable 
derivatives  that  are  analyzed  by  high 
perfonnance  liquid  chromatography 
(HPLC)  using  an  ultraviolet  light 
detector. 

d.  Alcohol  and  ether  characterization. 
Alcohols  and  ethers  are  to  be  analyzed 
in  combustion  and  evaporative 
em.issions  whenever  the  fuel  or  additive 
under  evaluation  or  the  base  fuel  mixed 
v,!th  the  additive  contains  alcohols  or 
ethers.  The  emissions  are  to  be  collectpd 
and  analyzed  using  the  procedures 
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prescribed  in  40  CFR  part  80.  appendix 
F,  entitled  'Test  Method  for 
Determination  of  C1-C4  AJcohols  and 
MTBE  in  Gasoline  by  Gas 
Chromatography".  This  procedure  can 
be  used  for  the  identification  of  ethers  in 
addition  to  MTBE,  but  will  require 
appropriate  modifications  for 
application  to  gas  phase  samples. 

e.  PAH  and  NPAH  characterization 
PAH  and  NPAH  are  mutagenic 
compounds  which  have  been  designated 
as  a  topic  for  study  by  the  Clean  Air  Act 
(section  202(1)(1))  to  determine  if  their 
emission  by  motor  vehicles  should  be 
regulated.  PAH  and  NT  AH  are  typically 
found  in  combustion  emissions,  and 
their  identification  in  evaporative 
emissions  will  not  be  required  under 
Tier  1  provisions.  In  the  past.  FAH  and 
NPAH  have  been  analyzed  primarily  in 
the  particulate  phase.  However, 
evidence  now  suggests  that  the  quantity 
of  these  compounds  in  the  semi-volatile 
phase  at  the  temperatures  encountered 
in  dilute  exhaust  may  be  important.  For 
this  reason.  PAH  and  NPAH  wil!  be 
speciated  in  both  semJ-volatile  and 
particulate  phase  emissions. 

At  this  time,  EPA  is  proposing  that 
these  PAH  and  NPAH  characterization 
requiremients  be  applied  to  all  organic- 
based  fuels  and  additives.  However,  it 
has  been  argued  that  the  combustion  of 
low  molecular  weight  fuels  such  as 
methane,  propane,  ethanol,  and 
methanol  will  not  generate  PAH  and 
NPAH  in  significant  quantities  if  the 
vehicles  that  generate  the  em.issions  are 
in  proper  operating  condition. 
Comments  and  supporting  data  are  thus 
requested  on  the  necessity  of  imposing 
PAH  and  NPAH  characterization 
requirements  for  these  fuels. 

Particulate  and  semi-volatile  phase 
emissions  are  to  be  collected  as 
specified  in  section  V.B.  The  soluble 
organic  fraction  (SOF)  is  to  be  extracted 
from  the  filter  and  polymer  bed 
separately  and  used  in  separate  testing 
procedures.  Protocols  suitable  for 
characterizing  PAH  and  NPAH  have 
been  published  by  the  Coordinating 
Research  Council*  Both  methods  1  and  2 
described  for  PAH  speciation  in  this 
reference  are  acceptable,  but  the 
alternate  method  given  for  the  detection 
of  NPAH  is  not.  EPA  requests  comments 
and  suggestions  regarding  these 
proposed  procedures. 

f.  Characterization  of  emissions  with 
atypical  elements.  As  discussed  in 
section  IV,  fuels  and  fuel  additives 
which  contain  chemical  elements  other 


*  CRC  Report  No.  551  (1987)  Chemical  Methods 
for  the  Measuremefll  of  UnrefTjlaled  Die»e! 
EiT.i8»ioni  Coordinating  Re»earch  Council.  Inc.  219 
Penmeipr  Center  Parkway,  .Atlanta,  C,^  30346 


than  those  included  in  the  base  fuel 
formulation  for  their  respective  fuel 
family  are  classified  as  "atypical" 
formulations.  For  the  most  part,  atypical 
products  are  those  with  elemental 
components  other  than  carbon, 
hydrogen,  oxygen,  nitrogen,  and  a 
limited  amount  of  sulfur.  Some  of  the 
atypical  elements  contained  in  such 
products  are  the  following  Aluminum, 
Bismuth.  Bromine,  Cadmium.  Cerium. 
Chlorine,  Chromium.  Cobalt.  Copper, 
Fluorine.  Iodine.  Iron,  Manganese. 
Molybdenum,  Nickel.  Lead.  Platinum, 
Selenium.  Sulfur  (if  present  in  amounts 
exceeding  1,000  ppm  in  gasoline 
formulations  or  0,05  percent  in  diesel 
formulations),  Titanium.  Vanadium. 
Zirconium,  and  Zinc.  In  addition  to  the 
emission  characterization  requirements 
described  in  subsections  a-e  above, 
producers  of  "atypical"  fuels  and 
additives  will  be  required  to  identify 
and  measure  the  emission  products 
containing  the  associated  atypical 
elements.  Because  of  the  variety  of 
potential  elements  and  reaction 
products  involved,  all  of  the  necessarj' 
chemical  analytic  procedures  cannot  be 
specified  in  this  proposal  However,  the 
procedures  used  must  be  state-of-the-arl 
and  based  on  sound  analytical 
chemistrj'  principles. 

Generation  of  the  emissions  used  for 
speciation  of  the  emission  products 
containing  atypical  elements  was 
discussed  in  section  V  of  this  notice.  To 
summarize  briefly,  EPA  proposes  that 
combustion  emissions  must  be  in  steady 
state  prior  to  sampling,  such  that 
essentially  all  (at  least  90  percent)  of  the 
atj-pical  elements  entering  the 
combustion  chamber  also  exit  in  the 
vehicle  exhaust.  Steady  state  is  to  be 
detemined  by  a  mass  balance  using 
anal',ucai  protocols  determined  by  the 
fuel/'additive  manufacturer.  Mileage 
accumulation  driving  will  be  used  to 
condition  the  vehicle  until  steady  state 
is  reached.  If  the  atypical  element  hfl!< 
not  reached  steady  after  the  minimum 
25.000  mile  requirement,  mileage 
accumulation  must  continue.  The 
producers  involved  will  determine  when 
to  conduct  additional  testing  to  see 
when  steady  state  has  been  reached,  If 
the  emission  rate  of  the  atypical 
compounds  has  not  reached  steady  state 
within  80  percent  of  the  useful  life  of  the 
vehicle  or  engine,  one  final  emission 
collection  will  be  performed  and  the 
emissions  analyzed  for  combustion 
products  containing  the  atypical 
elements.  The  special  Tier  1  emission 
characterization  requirements  for 
"atypical"  fuels  and  additives  will  be 
considered  complete  at  this  point,  under 
the  assumption  that  elements  not 


emitted  during  most  of  the  useful  life  of 
the  vehicle  probably  do  not  pose  a 
significant  health  threat. 

EPA  asks  for  comments  on  whether 
the  fate  of  all  elements  other  than 
carbon,  hydrogen,  oxygen,  nitrogen,  and 
sulfur  should  be  determined,  or  whether 
a  select  group  of  such  elements  should 
be  subjected  to  these  requirements. 
Also,  comments  are  requested  on  the 
proposed  requirements  for  determining 
the  fate  of  atypical  elements  and 
whether  initial  steady  state 
determinations  should  be  allowed  prior 
to  25,000  miles. 

3  Quality  Assurance 

The  accuracy  of  a  testing  program  is  a 
reflection  of  the  repeatability  and 
reproducibility  of  test  results. 
Repeatability  is  a  measure  of  the 
variation  of  results  when  tests  are 
repeated  on  one  set  of  equipment  with 
all  other  variables  constant,  while 
reproducibility  is  a  measure  of  the 
variation  of  results  when  an  experiment 
is  performed  on  different  sets  of 
equipment  with  all  other  variables 
constant. 

This  section  proposes  the  adoption  of 
some  methods  to  ensure  a  high  degree  of 
accuracy  for  the  emission 
characterization  program. 

a.  Repeatability.  While  today's 
proposal  suggests  that  repeatability 
should  be  determined  by  replicating 
each  test  or  calibration,  the  emissions 
from  a  given  vehicle  are  themselves 
subject  to  some  variation.  Thus, 
replicating  vehicle-based  tests  to 
measure  the  repeatability  of 
experimental  equipment  and  procedures 
might  yield  misleading  results.  A  more 
controlled  approach  would  entail  testing 
a  set  of  known  compounds  periodically 
to  determine  the  repeatability  of  test 
procedures.  For  this  purpose,  a  prepared 
mixture  of  appropriate  chemical 
compounds  would  be  subjected  to  the 
protocols  prior  to  testing  the  actual 
emission  sample.  These  calibration  tests 
would  also  be  performed  at  intervals 
throughout  the  testing  of  fuel/additive 
emissions  to  assure  continual 
satisfactory  performance.  Such  tests  are 
commonly  used  for  calibrating 
chromatograph  equipment  Comments 
are  requested  concerning  the  use  of  this 
or  other  proposed  methods  for  assuring 
repeatable  speciation  results,  including 
what  compounds  should  be  used  for 
each  procedure. 

b.  Reproducibility.  Reproducibility  is 
sometimes  ascertained  by  implementing 
round  robin  testing  of  a  given  sample  by 
a  number  of  laboratories.  The  results  of 
the  round  robin  can  determine  the 
inherent  procedural  variation  along  with 
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\he  quahty  of  \he  \aba  performing  the 
test  For  example,  if  four  labs  obtained 
similar  resj^'s  for  a  icr.awr.  solution  and 
one  Lab  prodaced  results  that  were 
significantly  different,  the 
reproduubihty  could  be  evaluated  by 
'iie  results  of  the  four  similar  labs  and 
•he  fifth  lab  could  be  excluded  from 
f  j.'-ther  testing  until  the  differences  were 
."•esolved. 

EPA  asks  for  comments  on  possible 
arrangements  for  participating  labs  to 
perform  speciation  protocols  in  the 
context  of  a  round  robin  program  In 
order  to  determine  test  reproducibility 
and  identify  those  labs  capable  of 
performing  the  required  protocols  with 
sofficent  accuracy.  To  this  end  labs 
wishing  to  Uke  part  in  the  testing 
P'ogram  couid  voluntarily  test  a 
•.•chicle's  emissions  or  analyze  an 
unknown  sample  provided  by  EPA.  If 
the  results  were  accurate.  EPA  would 
have  some  ass'urance  that  the  data 
generated  by  the  iab  would  be 
acceptable. 

c  A  :idi:s.  EPA  wiU  reserve  the  right  to 
a'ici.t  testu-g  facilities  involved  in  the 
generation  and  characterization  of 
emissions  for  purposes  of  fuel/additive 
registration  so  that  the  quality  of  results 
IS  assured  Such  audits  would  be 
organized  and  administered  by  EPA  at 
its  own  expense.  The  audit  procedures 
could  mcbde  a  requirement  that 
facir.nes  submit  a  completed 
questionnaire  in  which  equipment  and 
procedural  information  would  be 
described,  EP.'\  could  make 
recommendatioins  based  on  the 
submitted  information  and  follow  up 
with  a  visit  to  observe  the  performance 
of  the  protocols  The  audit  could  also 
include  EPA  disfnbution  of  "blind" 
samples  for  analysis  at  participating 
laboratones  Tne  audit  would  not  have 
the  purc'0«ie  of  certifying  that  the 
laboratory  is  "EPA  approved".  Rather,  it 
w  3u.d  have  the  purpose  of  determining 
the  weaknesses  of  labs  and  the 
acceptability  of  the  lab's  current 
performance  Comments  would  be 
appreciated  on  the  implementation  of 
laboratory  auditing  practices. 

4.  Other  Emission  Characterization 

Issues 

a.  Emissions  modeling.  The 
Reformulated  Gas  jhne  program  (56  PR 
3r.ra,  |uly  9.  ISei;  requires  the 
extensive  use  of  emissions  modeling  in 
place  of  acroai  speciation  procedures  to 
determ.me  em.ission  products.  These 
m.odeis  predict  the  combustion 
emissions  from  the  fuel's  composition. 
This  approach  was  adopted  because  of 
Its  convenience  cost,  and  expected 
comparable  accuracy  for  purposes  of  the 
program. 


The  "Simple  Model "  of  the 
reformulated  gasoline  program  uses  a 
fuel's  RVP.  oxygen,  benzene,  and 
aromatic  weight  percents  to  predict  the 
emission  rate  of  non-methane  volatile 
organic  compounds,  benzene.  1,3- 
butadiene.  formaldehyde,  acetaldehyde. 
and  POM.  In  1993.  other  fuel  parameters 
will  be  included  in  the  program's 
"Complex  Model".  However,  these 
models  fall  far  short  of  the  speciation 
requirements  proposed  for  this  program. 
For  example,  benzene  and  13-butadiene 
are  only  two  of  more  than  100 
hydrocarabons  determined  by  the 
hydrocarbon  speciation  protocol 
proposed  in  section  VLA.2.b. 

Given  the  differences  in  the  goals  and 
requirements  of  the  two  programs  and  a 
general  lack  of  emission  data  to  develop 
broader  models.  It  may  not  be  possible 
to  meet  the  requirements  of  the  present 
rulemaking  using  emissions  modeling. 
This  rulemaking  involves  the 
determination  of  various  emissions  from 
a  wide  variety  of  fuels  and  fuel 
additives.  Some  of  the  fuel  additives 
contain  compounds  that  are  not  common 
in  fuels-  Thus,  emissions  modeling  does 
not  appear  to  be  adequate  for  this 
program  and  is  not  being  proposed  as  an 
alternative  means  for  determining 
emissions.  Until  models  are  capable  of 
accurately  predicting  individuaJ 
chemical  species  for  entire  classes  of 
compounds.  EPA  regards  emission 
generation  and  testing  to  be  the  only 
viable  alternative.  Nevertheless,  EPA 
requests  comment  on  the  possible  role 
of  emissions  modeling  for  fulfilling  the 
emission  characterization  requirements 
in  this  proposed  rulemaking,  especially 
in  regard  to  evaporative  emissions, 
which  seem  somewhat  more  suited  to 
modeling  approaches.  If  use  of  the 
Simple  or  Complex  Models  is  supported, 
EPA  requests  that  a  full  justification  be 
provided  as  to  why  the  model  results 
should  be  deemed  to  be  equivalent  to 
the  results  achieved  under  this  program. 

b.  Raw  product  testing.  Under  the 
current  fuel/additive  registration 
program,  fuel  and  fuel  additive 
manufacturers  are  required  to  determine 
and  report  the  composition  of  their 
products.  However,  few  regiilations 
have  been  promulgated  governing  the 
accuracy  of  this  information  and  the 
procedures  for  raw  product  analysis. 
Particular  short  coming  in  the  existing 
program  are  the  underreporting  of 
impurities  which  may  be  present  in  the 
fuels  and  fuel  additives  and  the 
relatively  broad  reporting  catgegories/ 
criteria  permitted  for  petroleum  fuel 
constituents.  With  extensive  emission 
speciation  requirements  now  being 
proposed,  it  may  be  important  to  more 


clearly  prescnbe  raw  product  analysis. 
A  thorough  raw  product  analysis  along 
with  the  speciation  results  would 
provide  a  better  picture  of  the 
combustion  of  fuels  and  fuel  additives 
than  the  speciation  results  alone 
Because  one  source  of  emissions  is 
uncombusted  fuel  and  additives,  better 
Information  on  the  components  of  the 
raw  products  might  identify  potential 
emissions  that  are  not  measured  in  the 
standard  emission  characterization 
requirements.  In  addition,  raw  product 
testing  would  give  more  accurate 
information  by  which  products  could  be 
grouped. 

B.  Tier  1:  Data  Research  and  Analysis 

In  addition  to  the  emission 
characterization  procedures  described 
above,  the  requirements  of  Tier  1 
include  a  comprehensive  search  and 
summary  of  available  information 
sources  concerning  the  emissions-based 
effects  of  fuels  and  fuel  additives  on  the 
public  health  and  welfare.  Data 
modeling  applications  are  also  included. 
These  requirem.ents  are  discussed 
below. 

1,  Data  Search  and  Summary 

The  m.ajor  functions  of  'iie  data  search 
are  twofold.  The  pnmary  purposes  is  to 
furnish  EP.A  with  a  useful  compilation  of 
existing  information  obtained  from 
previous  studies  on  the  composition  and 
potential  toxicologic  and  environmental 
effects  of  fuel/additive  emissions.  This 
body  of  information  is  expected  to 
provide  a  contextual  overview  as  well 
as  specific  factual  input  for  future 
regulatory  decision-making  by  the 
Agency.  For  this  purpose,  the  data 
search  is  to  encompass  available 
information  on  the  chemical 
composition  of  the  fuei/additive 
emissions  and  on  all  emissions-based 
health  effects.  That  is.  the  required 
iiiformation  is  not  restricted  to  the 
particular  endpoints  and  experimental 
protocols  included  m  Tier  2.  The 
secondary  function  of  the  data  search  is 
to  enable  producers  of  fuels  and 
additivies  to  document  the  extent  to 
which  the  emissions  characterization 
requirements  of  Tier  1  and  the  health 
effects  endpomts  included  in  Tier  2  have 
already  been  addressed  by  previous 
adequate  testing.  To  mitigate  the  testing 
requirements  of  Tiers  1  and  2,  reports  of 
such  previous  testing  will  need  to  be 
sufficiently  detailed  to  allow  EPA  to 
judge  the  adequacy  of  protocols, 
techniques,  expenmental  design. 
statistical  analyses,  and  data 
interpretation. 

To  the  extent  that  such  information  .9 
available,  the  data  search  should 
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address  the  chemical  composition  and 
potential  adverse  effects  of  whole 
combustion  emissions,  evaporative 
emissions,  and  relevant  emission 
fractions  (e.g.,  vapor  phase  and 
particulate  phase).  In  addition, 
information  should  be  sought  for  each  of 
the  individual  emission  products 
identified  by  the  required  emission 
speciation  procedures,  with  the 
exception  of  the  regulated  emissions.  In 
this  regard,  EPA  requests  comment  on 
the  necessity  of  requiring  the  data 
search  to  be  done  on  identified  emission 
products  which  are  designated  CAA 
title  II  or  III  air  toxics. 

Information  considered  applicable  to 
a  given  fuel  or  additive  includes  data 
obtained  from  the  testing  of  emissions 
from  that  specific  product  or  from  other 
similar  products.  Products  would  be 
considered  similar  to  each  other  if  they 
are  members  of  the  same  fuel/additive 
group  (as  defined  above  in  section  IV)  or 
if  they  qualify  to  be  members  of  the 
same  fuel/additive  group.  Thus, 
producers  who  choose  to  participate  in 
group  functions  should  pool  information 
about  all  member  products  for  purposes 
of  their  joint  submission  and  should  also 
make  use  of  available  data  on  other 
products  which  are  not  enrolled  In  the 
group  but  share  the  designated 
formulation  characteristics  of  group 
members.  Similarly,  a  producer  who 
chooses  not  to  participate  in  (be 
grouping  system  should  include  any  test 
results  which  may  be  available  for 
products  which  could  theoretically  be 
assigned  to  the  same  group  as  the 
producer's  own  product. 

Information  on  the  health  and 
environmental  effects  of  fuels  and 
additives  is  to  be  compiled  from  peer- 
reviewed  scientific  journals  and  other 
literature  as  well  as  internal  industry 
studies,  government-sponsored  reports 
and  assessments,  proceedings  of 
scientific  meetings,  and  other 
documented  sources.  Reports  of  studies 
will  be  evaluated  for  adequacy  using 
standard  EPA  guidance  documents  and 
basic  toxicologic  and  ecologic 
principles.  In  general,  EPA  will  place 
greater  confidence  in  studies  that  have 
been  subject  to  peer  review. 

Applicable  studies  may  fail  into  a 
variety  of  categories.  Evidence  for 
potential  toxicity  or  lack  of  toxicity  in 
exposed  humans  may  be  available  from 
epidemiologic  studies,  clinical  studies. 
or  case  reports.  More  often,  data  will  be 
available  from  experiments  conducted 
with  laboratory  animals,  in  general, 
referenced  experiments  should  be 
concerned  with  the  health  effects  of 
mhalation  exposure  to  fuel/additive 
emissions.  However,  data  collected  from 


studies  using  other  routes  of  exposure 
may  be  included  if  there  is  sufficient 
justification  to  extrapolate  the  results  to 
inhalation  exposure.  Short-term  in  vitro 
tests,  comparative  metabolism  studies, 
structure-activity  analyses,  and  the 
results  of  exposure  modeling 
approaches  are  also  considered 
relevant. 

If  available,  data  from  field  studies, 
monitoring  exercises,  accident 
evaluations,  or  environmental 
simulation  experiments  should  be 
included  to  characterize  the  potential 
impact  of  fuel/additive  emissions  on 
vegetation,  livestock,  companion 
animals,  wildlife,  aquatic  species,  soil 
organisms,  and  natural  and  synthetic 
materials.  Field  and/or  modeling  studies 
on  the  environmental  and  atmospheric 
fate  of  fuel/additive  emissions  should 
also  be  included.  In  addition,  the  data 
search  should  cover  studies  concerning 
the  contribution  of  the  fuel/additive 
emissions  to  odor  and  visibility 
nuisances. 

Proposed  guidelines  for  conducting  a 
comprehensive  data  search  and  policies 
for  assessing  the  adequacy  of  various 
categories  of  referenced  studies  have 
been  drafted  in  conjunction  with  the 
proposed  petition  process  for  adding  or 
deleting  pollutants  to  the  lists  of  air 
toxics  under  CAA  Section  1121b) 
(available  m  Central  Docket  Section  A- 
130,  EPA  Docket  No.  A-90-48).  EPA 
proposes  to  apply  these  general 
guidelines,  instructions,  and  policies  to 
the  data  search  and  summary 
requirements  of  the  fuels/additives 
registration  program.  Consistent  with 
these  guidelines,  a  search  of  appropriate 
commercially  available  toxicologic  and 
environmental  data  bases  must  be 
conducted  to  locate  information  from 
published  sources.  The  search  must  go 
back  for  at  least  fifteen  years  prior  to 
the  date  of  submission,  and  must  be 
current  as  of  six  months  prior  to  the 
beginning  of  testing,  Lists  of  appropriate 
commercially  available  data  bases  and 
suggested  database  search  terms  are 
provided  in  the  draft  air  toxics  petition 
guidelines  referenced  above.  Given  the 
long  history  of  scientific 
experimentation  with  some  fuel 
emissions,  comment  is  requested  on 
whether  the  data  search  period  should 
extend  back  for  a  longer  period  of  time, 
e.g.,  thirty  years,  rather  than  for  only 
fifteen  years. 

The  information  to  be  submitted  to 
EPA  as  a  result  of  the  data  search 
includes  the  following  items:  (1)  A  brief 
text  summary  of  the  general  findings 
and  conclusions.  (2)  a  printed  copy  of 
the  outputs  from  the  database  searches, 
including  reference  list  and  associated 


abstracts.  (3)  complete  documentation  in 
scientific  journal  format  of  unpublished 
inhouse  or  other  privately-conducted 
studies,  and  (4)  tables  summarizing  the 
protocols  and  results  of  all  cited  studies, 
organized  by  health  or  environmental 
endpoint  and  type  of  emission  (e.g.. 
combustion,  evaporation,  and  individual 
emission  product).  In  addition,  the 
personfs)  or  contractorfs)  conducting  the 
literature  search  and  summary  must  be 
identified. 

2.  Modeling  Approaches 

EPA  proposes  to  require  the 
application  of  modeling  or  other  analytic 
methods  to  provide  estimates  of  ambient 
exposures  to  fuel/additive  emissions, 
expected  atmospheric  reactivity  of 
various  emission  products,  and  potential 
environmental  partitioning  of  the 
emissions.  The  principles  and 
parameters  to  be  considered  in 
implementing  modeling  approaches  for 
vehicle  emissions  have  been  reviewed 
in  the  Health  Effects  Institute's 
publication,  Air  Pollution,  the 
Automobile,  and  Public  Health  *.  The 
choice  of  which  models  to  use  is  left  to 
the  applicant,  provided  that  the 
applicability,  assumptions.  Umitations. 
and  uncertainties  of  the  models  are 
clearly  delineated.  Several  examples  for 
consideration  are  described  briefly 
below.  However,  new  models  are  under 
development  by  scientists  at  EPA  and 
elsewhere  and  the  potential  registrant 
would  be  required  to  use  up-to-date 
techniques  when  conducting  the 
analyses  needed  to  meet  Tier  1 
requirements.  Comments  and 
suggestions  from  the  pubhc  concerning 
the  selection  and  application  of  analytic 
methods  would  be  appreciated. 

Ambient  exposures.  A 
microenvironmental  model  developed 
by  Melvin  N.  Ingalls  and  Robert ). 
Garbe  •  is  one  possible  method 
identified  for  deriving  preliminary 
estimates  of  ambient  exposures  to 
emission  products.  This  model  estimates 
ambient  concentrations  of  fuel/additive 
emissions,  for  each  gram  of  emissions 
produced  per  vehicle  mile  (or  vehicle 
minute),  for  "typical"  and  "severe" 
situations  in  six  different 
microenvironmenfs:  Residential  garage. 


•  Sexlon.  K.  and  Ryan.  B.P..  As«M«tnent  of 
Human  Exposure  lo  Air  Pollution  Metliod*. 
Measurements,  and  Models  and  Russell.  A.C., 
Mathematical  Modeling  of  the  Effect  of  Emission 
Sources  on  Atmospheric  Pollutant  Concentrations. 
In:  Air  Pollution,  the  Automobile,  and  Public  Health. 
(19881  Health  Effects  Institute.  National  Academy 
Press.  Washington.  DC. 

•  Ingalls.  M.N.  and  Garbe.  R J.  (1962]  Ambient 
Pollutant  Concentrations  for  Mobile  Sources  in 
Microscale  Situations.  SAE  Technical  Paper  Series 
820787. 
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parking  garage.  roaJway  tunnel  street 
canyon,  expressway,  and  expressway 
vicinity  Under  this  approach,  the 
ambient  concent-ation  factors  provided 
by  the  models  could  be  used  in 
conjunction  with  the  measured  emission 
rates  for  each  fuel/addilive  emission 
product  to  estimate  the  exposure 
potential  for  each  emission  compound. 

Specific  population  exposure 
characterizations  are  provided  by  the 
SIMSYS  ^  *  and  SHAPES  •  models.  Each 
of  these  methods  uses  both  statistical 
and  physical  approaches  to  estimate 
emission  exposures  to  individuals  and 
to  defined  populations.  SIMSYS  can 
characterize  high  exposure  situations 
and  SII/\PES  can  be  used  to  model 
exposures  to  maximally-exposed  or 
sensitive  individuals.  Once  modelled, 
actual  exposure  data  specific  to  the 
microenvironments  could  be  used  to 
validate  the  physical  conditions 
predicted  in  these  models. 

EPA's  Office  of  Mobile  Sources  is  now 
completing  the  development  of  a  new 
hybrid  exposure  model  specific  to 
mobile  source  emissions.  The  new 
model  (HAPEM-MS)  incorporates 
elements  of  both  the  Hazardous  Air 
Pollutant  Exposure  Model  (HAPEM).'" 
which  is  more  pertinent  to  stationary 
source  air  pollution,  and  another  EPA 
model,  the  National  Ambient  Air 
Quality  Standards  Exposure  Model 
{NEM)."»  '*  While  based  on  carbon 
monoxide  emissions.  HAPEM-MS  can 
be  used  to  estimate  the  average  annual 
exposure  to  any  mobile  source  pollutant 
compound  of  interest,  and  expected  to 
be  highly  applicable  to  the  emissions 
exposure  information  needs  of  this 
program.  A  report  describing  HAPEM- 
MS  and  its  uses  is  available  in  the 
public  docket  for  this  proposed 
rulemaking.'^ 


'  Utz.  R..  et  al.  (1984)  EetiiT<aled  Distributions  of 
Personal  Exposure  to  Regptrable  Partcle*.  Environ. 
Monil.  AHe>».  4J61-Sa. 

•  Ryan.  PB..  et  at  (1986)  Estimating  Personal 
Exposure*  to  Nitrogen  Dioxide.  Environ.  Int.  12.395- 
400. 

•  Crtt.  W-R.  (19e3-»4)  Exposure  Eatimate*  Based 
on  Computer-Generated  Activitj  Psttema.  ). 
Toxicol.  Clin.  ToxKoL  21^-128. 

'"  Johnson.  T..  et  al.  The  Assessment  of 
Commuting  Patterns  m  Applications  of  &te 
Hazardous  Air  Pollutant  Exposure  Model  8<»th 
Annual  Meeting  of  the  Air  and  Waste  Management 
Association.  Vancouver.  BC.  [une  16-21, 1991. 

> '  Johnson.  T  and  Paul.  R  A  (1983)  The  NAAQS 
Exposure  Model  (NEM)  Applied  to  Carbon 
Monoxide.  PEDCo  EimronmentaL  Inc..  Durham.  NC, 
EPA-450/5-83-fl04. 

"  Ingalls.  M  N.  {1985)  Improved  Mobile  Source 
Exposure  Estimation.  Southwest  Research  Institute. 
San  Antonio.  TX.  EPA-4eO/3-8S-002. 

'•Johnson.  T..  Paul.  R.A..  and  Capel.  J.E.  (1992) 
Application  of  the  Hazardous  Air  Pollutant 
Exposure  Model  (HAPEM)  to  Mobile  Source 
Pollutants.  Iniemational  Technology  Corpora tioa 
Durham.  NC  EPA  Contract  No.  68-DO-006Z 


Atmospheric  transformation.  EPA  s 
OZIPM4  '♦  and  Urban  Airshed  '* 
models  are  useful  for  cak;ulating  an 
ozone  cost  or  benefit  from  specific 
emissions.  In  addition,  a  model 
developed  for  EPA  and  the  California 
Air  Resources  Board  by  William 
Carter  '•  provides  estimates  of  the 
ozone-forming  potential  of  volatile 
organic  componds  (VOCs)  emitted  by 
vehicles.  The  Carter  model  provides  a 
set  of  scales  representing  the  projected 
incremental  effects  of  140  different 
VOCs  on  the  formation  of 
photochemical  ozone  under  a  variety  of 
urban  airshed  scenarios.  Knowing  the 
weight-percent  concentration  of 
individual  fuel/additive  emission 
products,  the  "maximum  incremental 
reactivity"  scales  can  be  used  to 
estimate  the  amount  of  ozone  formed  by 
these  chemical  species  under  conditions 
favorable  to  ozone  production. 
However,  uncertainties  in  the 
atmospheric  chemical  mechanisms 
related  to  many  of  the  emitted  VOCs 
may  significantly  affect  the  accuracy  of 
these  estimates.  The  usefuhiess  of  these 
models  is  also  limited  by  the  fact  that 
they  fail  to  provide  information  on 
potentially  harmful  atmospheric 
transformation  products  other  than 
ozone.  Thus.  EPA  is  also  considering  an 
alternative  approach.  Rather  than  using 
mathematical  models,  a  requirement 
could  be  established  for  analysis  by  a 
qualified  chemist  of  the  likely 
atmospheric  fate  of  the  emission  species 
as  a  result  of  chemical  reactions, 
deposition,  and  other  processes.  EPA 
would  welcome  comments  from  the 
public  on  the  suitability  of  these  or  other 
approaches  for  estimating  the 
atmospheric  reactivity  of  fuel/additive 
emissions. 

An  argument  can  be  made  that 
requirements  for  the  modeling  of 
atmospheric  reactivity  would  lead  to 
redundant  efforts  by  many 
manufacturers,  since  considerable 
overlap  would  be  expected  in  the 
emission  products  of  different  fuels  and 
additives  (or  groups).  According  to  this 
argument,  the  duplicate  efforts  could  be 
avoided  if  EPA  itself  were  to  run  the 
models  when  needed,  using  the  emission 
speciation  data  submitted  by  the  fuel 
and  additive  manufacturers.  Under  this 


line  of  reasoning,  once  the  data  on 
primary  emission  products  has  been 
submitted.  EPA  would  be  in  the  best 
position  to  compare  the  emission 
profiles  of  different  fuels  and  additives. 
and  to  use  appropriate  models  to  predict 
the  imphf-ations  for  atrriosphenc 
reactivity. 

While  this  argument  appears  to  have 
some  validity,  it  also  contains  some 
drawbacks.  First,  different 
manufactuff"^"  submissions  would  be 
received  by  EP.X  at  different  times. 
interfering  wr.h  EP.^'s  ability  to 
compare  the  emission  profiles  of  various 
fuels  and  additives.  Such  comparisons 
would  be  difficult  to  perform  in  any 
case,  and  it  is  likely  that  FPA's  attention 
would  be  drawn  to  fuels  or  additives 
which  appear  to  generate  unusually  high 
concentrations  of  known  precursors  to 
harmful  transformation  products,  .'^s  a 
result,  fuels  and  additives  which  might 
provide  a  relative  advantage  in  terms  of 
atmospheric  reactivity  would  tend  to  be 
overiooked.  Such  favorable  results  could 
be  important  in  the  overall  evaluation  of 
a  fuel  or  additive  for  which  certain 
adverse  effects  were  also  demonstrated. 
In  addition,  if  EPA  were  to  perform  the 
modeling  procedures,  manufacturers 
would  lost  the  initial  opportunity  to 
analyze  and  interpret  the  modeling 
results  and  conclusions  for  their 
products.  Comments  are  requested  on 
this  possible  approach. 

Environmental  partitioning.  Examples 
of  models  which  could  be  used  to 
evaluate  the  environmental  partitioning 
of  emission  products  are  the  Spatial 
Multimedia  Compartmental  Model 
(SMCM),  "•  '•developed  by  the  National 
Center  for  Intermedia  Transport 
Research  at  UCLA,  and  Exposure  and 
Ecotoxicity  Estimation  for 
Environmental  Chemicals  (E4CHEMJ,  '* 
20  developed  by  Gesellschaft  fuer 
Sti-ahlen  (GSF)  of  Munich.  Germany. 
These  publicly  available  models  predict 
the  concentration  and  mass  fraction  of 
pollutants  in  air,  soil,  water,  sediment, 
and  biota,  thus  indicating  whether 
terrestrial  or  aquatic  organisms  are 
potentially  at  risk  based  on  the 


'•  Hogo.  H.  and  Gery.  M.W.  (1990)  User's  Manual 
for  OZ1PM4  (Oione  Isopleth  Plotting  with  Optional 
Mechanisms),  Volume  I.  Systems  Applic.  Inc.  San 
Raphael  CA.  EPA-450/4-8(MXJ9b. 

'»  Moms.  R£.,  et  aL  (1980)  Users  Guide  for  the 
Urban  Airshed  Model  Volume  I.  Systems  Applic 
Inc.  San  Raphael.  CA.  EPA-45O/4/9O-007A. 

'•  Carter.  W  PL  (1990)  Development  of  Oione 
Reactivity  Scales  for  Volatile  Organic  Compounds. 
Statewide  Air  Polhition  Research  Center.  Riverside, 
CA.  U.S.  EPA  Contract  CR-814396-Ol-a 


"  Cohen.  Y.  et  al  (1990)  Dynamic  Partitioning  of 
Organic  Chemicals  in  Regional  Environments;  A 
Multimedia  Screenlng-Le-.el  Approach.  Environ.  Sci. 
Technol.  241 549-1558. 

'•  Tsai,  W..  et  al.  (1991)  Hydrogen  Peroxide 
levels  in  Los  Angeles:  A  Screening-Level 
Evaluation.  Atmos.  Env  25B;67-78. 

'•  Trenkle,  R  (1988)  Fate  Simulation  of  Organic 
Substances  in  the  Almosphenc  Mixing  Laver.  In: 
Environmental  MfieciroioRy   K.  Grfien  and  )  Lobcl 
(eds).  Kluwer  .^cdOemic  PuhiisHtTS- 

•o  Matthies  M.  e'  AL  ;i989!  Exposure  and 
Ecotoxicity  E.s!.. -nation  for  F.."V!.ronmental  Chemicals 
(E4CHEM):  Apphcatifm  of  Fete  Models  for  Surface 
Water  and  Soil  Ecol  Muriel  4"  115-130. 
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environrr.enlal  partitioning  of  the 
pollutants  to  these  specific 
environmental  media. 

C  Tier  2  Requirements 

The  second  tier  of  health  effects 

rvaiuation  consists  of  Bhort-term 
screening  tests  which  address  the  hea'lh 
endpointi,  previously  described  These 
tests  wii!  he  required  for  all  fuels  and 
additives  to  the  e.Ktent  that  the  results  of 
the  data  search  activities  in  Tier  1  do 
not  include  comparable  existing 
information  from  adequately  performed 
and  properly  documented  previous 
studies.  Criteria  for  assessing  the 
adequacy  of  such  studies  were 
addressed  in  sectjon  1II.E.3  of  this 
proposal.  EPA  requests  comment  on 
whether  there  are  other  circumstances 
or  product  charactenstics  which  would 
indicate  that  certain  fuel  families  (e.g.. 
methane  or  prop,5nej  should  be 
exempted  from  pRrticulhr  Tier  2  testing 
requirements. 

The  proposed  .'  ealih  effects  testing 
guidelines  are  included  in  the  regulatory 
text  for  tiii.s  prop<jsai,  available  m  the 
pubhc  docket  or  by  request  to  O'A  jser- 
the  section  of  this  Notice  entitled,  ■Kor 
Further  Information").  Most  of  these 
testing  guidelines  are  modified  versions 
of  g-jidelmes  previously  published  under 
TSCA  (40  Ci-'R  part  796).  Methods  for 
performing  animal  inhalation  exposures 
to  fuel/additive  em.issions  are  also 
included  in  the  proposed  regulatory  text. 
Comments  and  suggestons  are  solicited 
on  the  adequacy  of  these  proposed 
guidehnes  and  methodologies  for 
promoting  valid  study  design  and 
adquate  technical  performance.  EP,-\ 
believes  that  these  guidelines  (perhaps 
amended  for  the  Final  Rule  as  a  result  of 
submitted  coniinentar>].  together  with 
published  laboratory  practice  standards 
(referenced  btlow),  are  sufficient  to 
ensu'-e  that  Tier  2  testing  done  in 
confonnance  with  these  guidelines  will 
be  acceptable  upon  subsequent 
evaluation  by  EFA  However,  com.ments 
are  requested  on  whether  an  optional 
review  mechanism  should  nevertheless 
be  established,  enabling  manufacturers 
to  submit  detailed  protocols  to  EPA  for 
approval  before  beginning  Tier  2  testing. 
Under  such  a  review  process,  protocols 
reviewed  by  EPA  would  earn  a 
presumption  of  technical  adequancy.  but 
in  view  of  the  large  num.ber  of  individual 
protocols  which  might  be  submitted  for 
review,  significant  testing  delays  could 
occur.  Thus,  respondents  who  believe 
that  a  review  mechanism  is  necessary  or 
useful  are  asked  for  suggestions  en  how 
to  make  the  process  operate  efficiently 
and  effectively,  given  the  statutory  time 
constraints  for  program  compliance. 


Similar  requirements  among  th*' 
various  test  guidelines  in  regard  to 
ani.mal  subjects,  exposure  scenarios, 
and  general  technical  principles  provide 
opportunities  for  i:;onci;rre.n!  tc^; 
performance  at  consiuerahie  cot.' 
savings.  These  shared  study  parameters 
include  the  following 

Laboratory  Practices 

To  ensure  the  quality  and  integrity  of 
test  results,  the  performance  of  all 
studies  will  l>e  re<^uired  to  rxinform  with 
the  Good  Laborator\-  FVacticc  Standards 
(GLPS)  published  in  4<J  CFU  part  792.  or 
with  comparable  standards  which  may 
be  developed  specifically  for  this 
program  These  GLPS  include  facility, 
equipmen',  orfifinization.  quality 
assurance,  and  personnel  requirements. 
as  well  as  specifications  for  prtiprr  care 
of  laboratory  animals,  handinia  of 
reagents  and  test  substances,  and 
conduct  of  s'udiPS.  In  addition,  the 
provisions  of  subpart  J  of  part  792  are  to 
be  followed  for  record  keeping  and 
reporting  of  results. 

Animal  Models 

With  the  exception  of  the  Ames 
Salmonella  assay,  the  proposed  test 
requirements  entail  the  expK)sure  of  hve 
laboratory  anim.ils  to  fuel/additive 
emissions.  Mammalian  species  are 
required,  with  rodent  species 
recommended.  The  developmental 
toxicity  study  calls  for  the  exposure  and 
assessment  of  two  species,  while  the 
other  studies  require  only  one  species  to 
be  tested.  Animal  facilities  must  be 
operated  in  compliance  with  the  Animal 
Welfare  Act  as  amended  and  in 
compliance  with  all  pertinent  USDA 
regulations 

Exposure  Routes 

Most  of  the  proposed  tests  are  based 
on  the  inhalation  exposure  of  laboratory 
animals  to  diluted  whole  exhaust  and 
evaporative  emissions.  Such  studies 
require  an  exposure  system  designed  to 
ensure  the  controlled  generation, 
dilution,  and  delivery  of  emissions  to  the 
laboratory  animals.  To  this  end.  a 
section  of  the  proposed  regulations 
provides  a  discussion  of  methodologies 
for  conveying  either  combustion  or 
evaporative  emissions  to  the  test 
animals,  exposure  parameters  which 
need  to  be  monitored  and  documented 
during  the  course  of  the  inhalation 
exposure  period,  and  animal  care  issues. 
Additional  information  on  the  hardware 
requirements,  maintenance,  and  use  of 
emission  generation  and  inhalation 
systems  can  be  found  in  "General 
Health  Testing  Guidehne  for  Inhalation 
Exposure  to  Fuels  and  Fuel  Additives", 


(Cheng  and  Harr,  1991),  available  in 
public  docket  A  4*0-07. 

In  the  case  of  the  in  x'i'n?  Ames  assay, 
bacterial  cell  cultures  ratht .  itMn  live 
animals  art'  ex ;>  af^  to  the  test 
emissi  >r '.  This  Hssay  is  to  be  performed 
using  prt  ;  ,'f  i  lr,i(  tions  of  combustion 
emissions,  including  an  extract  of 
filtered  particulate  matter  *>  and  ao 
extract  of  a  sorbent  resin  which  traps 
semi-volatile  gases  **.  The  Ames  assay 
will  not  be  required  for  evaporative 
emissions. 

Exposure  Duratioa  Dosages,  and 

Controls 

The  results  of  recent  studies  on 
inhaled  vehicle  exhaust  mixtures,  as 
compared  with  similar  tests  using 
concentrated  solutions  of  single 
chemicals,  indicate  that  exposure 
durations  of  five  weeks  or  less  may  not 
be  sufficient  to  induce  observable 
toxicologic  changes.  Traditionally,  the 
next  step  up  in  exposure  duration  is  to  a 
90-day  subchronic  test.  Because  of  cost 
considerations,  however,  the  proposed 
test  guidelines  generally  call  for  a 
minimum  six  week  (42  day)  exposure 
period  for  at  least  six  consecutive  hours 
per  day,  seven  days  per  week.  EPA 
requests  comment  on  the  adequacy  of 
the  proposed  exposure  and  on  the 
potential  importance  of  extending  these 
tests  to  90  days  for  comparability  to 
historical  data. 

Each  study  requires  exposures  to  be 
conducted  at  a  minimum  of  three 
dilutions.  correspoDding  to  low, 
midrange.  and  overtly  toxic 
concentrations.  A  control  group  exposed 
to  filtered  conditioned  air  is  also 
required.  The  objective  is  to  choose 
exposure  levels  that  will  provide  a 
lowest-observed-adverse-efTect  level 
(LOAEL)  and  a  no-observed-adverse- 
effect  level  (NOAEL).  In  recognition  of 
the  possibility  that  even  high  levels  may 
be  nontoxic,  provisions  are  made  for 
"hmit  tests",  where  appropriate. 

Tests  conducted  spedfically  for 
determining  the  emissions  effects  of 
additives,  which  involve  mixing  the 
additive  with  an  appropriate  fuel  prior 
to  emission  generation,  require 
additional  control  studies  using  the 
emissions  of  the  base  fuel  alone.  A 
possible  means  of  meeting  the 


"  Huisingh.  J  L..  et  al  MuUgenic  and 
Carcinojcmtc  Potency  of  Extract*  of  Oiesei  end 
Related  Environmenlal  EniMion*  Sftuty  Destgn. 
Sample  CenersUon.  CoUecUon.  and  Preparation  In: 
Heaitii  Effect!  of  Oiesei  Eapne  EnuMion*.  Vol  U. 
W  E  Pepelko.  et  aL  [Ed»  ).  US  EPA.  Cincinnati. 
1960.  EPA-«00/»-«M>57b,  pp  7a»-a00 

"  Stump.  F .  SnoMT,  R..  ct  al  (lfl82)Tnippii« 
Caseoui  Hydnx^rbooa  for  Mutagenic  Testing.  SAE 
Technical  Paper  Senes  No  820778. 
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requirement  for  base  fuel  control  testing 
without  duplicative  effort  was  discussed 
previously  in  section  V. 

Brief  descriptions  of  the  proposed  test 
guidelines  for  each  health  endpoint  are 
provided  in  the  following  sections.  A 
possible  alternative  testing  approach  is 
also  described. 

1.  Carcinogenicity  and  Mutagenicity 
Screens 

A  battery  of  three  screening  studies  is 
proposed,  as  described  below.  In  these 
studies,  mutagenic  and/or  carcinogenic 
activity  is  indicated  by  a  statistically 
significant  concentration-related 
increase  in  positive  responses  after 
exposure  to  fuel/additive  emissions  as 
compared  to  controls  (i.e.,  animals 
exposed  to  filtered  air  and,  in  the  case 
of  additive  testing,  animals  exposed  to 
emissions  of  the  base  fuel].  The 
detection  of  a  reproducible  and 
statistically  significant  positive  response 
to  at  least  one  concentration  of 
emissions  may  also  be  interpreted  as  a 
positive  result. 

Ames  reverse  mutation  assay.  The 
Ames  assay  is  an  in  vitro  test  for 
mutagenicity  and.  by  implication,  for 
carcinogenicity.  The  assay  makes  use  of 
five  mutant  strains  of  the  bacterium 
Salmonella  typhimurium  which  cannot 
grow  in  a  medium  deficient  in  histidine 
due  to  an  inherited  inability  to  produce 
this  amino  acid.  Exposure  to  mutagenic 
(and  possibly  carcinogenic)  subtances 
can  elicit  reverse  mutations,  such  that 
the  bacteria  regain  their  ability  to  grow 
in  a  histidine-deficient  medium.  In  this 
test,  bacteria  will  be  exposed  to  the 
soluble  organic  (semi-volatile)  and 
particulate  extracts  of  fuel /additive 
combustion  emissions.  (Ames  tests  will 
not  be  required  for  evaporative 
emissions  or  for  the  gaseous  fraction  of 
combusion  emissions.)  After  exposure, 
the  cells  will  be  plated  on  histidine/ 
deficient  media,  both  with  and  without 
metabolic  activation,  and  incubated  for 
a  designated  period  of  time.  The  number 
of  colonies  (revertants)  growing  on  the 
plates  will  then  be  compared  to  the 
number  of  spontaneous  revertants  in 
control  cultures. 

In  vivo  micronucleus  assay. 
Micronuclei  are  sub-cellular  structures 
containing  chromosomes  and 
chromosome  fragments  not  incorporated 
into  the  main  nucleus  during  cell 
division.  While  micronuclei  do  form 
under  natural  conditions,  exposure  to 
potentially  carcinogenic  agents  can 
cause  an  increase  in  micronucleated 
cells.  In  this  assay,  live  rodents  will  be 
exposed  by  inhalation  to  the  fuel/ 
additive  emissions.  Subsequently, 
erythrocytes  obtained  from  the 
peripheral  blood  (or,  in  rats,  from  the 


bone  marrow)  will  be  sampled,  stained, 
and  viewed  under  a  light  microscope. 
The  number  of  normochromatic 
erythrocytes  containing  micronuclei  will 
then  be  counted  and  compared  with 
normochromatic  erythrocytes  from 
untreated  animals.  The  use  of 
erythrocytes  in  this  procedure  facilitates 
the  visualization  of  micronuclei.  since 
their  primary  nucleus  is  normally 
extruded  during  cell  development. 

In  viro  sister  chromatid  exchange 
(SCE).  SCEs  are  believed  to  be  caused 
by  chromosome  strand  breakage 
resulting  in  exchanges  of  genetic 
material  between  the  halves  of  a 
chromosome  "pair"  (i.e.,  the 
chromatids).  While  some  SCEs  occur 
normally,  an  increase  in  the  frequency 
of  such  exchanges  may  be  indicative  of 
mutagenic/carcinogenic  activity.  In  this 
assay,  animals  which  have  undergone 
inhalation  exposure  to  vehicle  emissions 
will  be  sacrificed  and  peripheral  blood 
lymphocytes  as  well  as  cells  from  lung 
tissue  will  be  isolated  and  cultured.  The 
cells  will  be  treated  with  a  DNA  base 
analog  (bromodeoxyuridine,  BrdU]  and 
with  a  spindle  inhibitor  such  as 
colchicine.  After  appropriate  staining  for 
labeled  DNA.  sister  chromatid 
exchanges  will  be  scored  from  cells 
arrested  in  the  second  mitotic  division 
and  the  results  compared  with 
appropriate  controls. 

2.  Developmental  Toxicity 
(Teratogenicity)  Study 

This  study  is  designed  to  provide 
information  on  potential  dangers  to  the 
unborn  which  may  arise  from  inhalation 
exposure  of  the  female  to  fuel/additive 
emissions  during  pregnancy.  Pregriant 
animals  will  be  exposed  to  emissions 
during  the  major  organ  development 
period  in  the  fetus  (e.g..  days  6-15  for 
rats  and  mice).  The  dams  will  be 
sacrificed  on  the  day  prior  to  normal 
parturition  and  the  uterus  examined  for 
embryonic  or  fetal  deaths.  Viable 
fetuses  will  be  examined  for  skeletal 
and  soft  tissue  anomalies.  These  results 
will  be  evaluated  relative  to  the  number 
of  spontaneous  embryonic  or  fetal 
deaths  and  abnormalities  in  appropriate 
controls.  The  initially  proposed  test 
guidelines  for  developmental  toxicity 
calls  for  two  different  species  to  be 
examined.  However.  EPA  asks  for 
comment  on  whether  one  species  would 
be  sufficient  for  the  screening  purposes 
of  Tier  2. 

3.  Reproduction  and  Fertility  Screen 

The  purpose  of  this  test  is  to 
determine  the  potential  reproductive 
toxicity  to  adult  male  and  female 
animals  caused  by  inhalation  of  fuel/ 
additive  emissions.  Both  males  and 


females  will  be  exposed  to  the 
emissions  throughout  an  initial  42-day 
exposure  period.  In  females,  vaginal  cell 
smears  will  be  examined  throughout  this 
time,  to  track  effects  on  the  estrous 
cycle.  Af  the  end  of  the  initial  exposure 
period,  a  sufficient  number  of  females 
will  be  mated  to  obtain  at  least  ten 
pregnant  females.  Histopathological 
examination  of  the  uterus  and  ovaries 
will  be  performed  on  the  non-pregnant 
females,  while  the  adult  males  will  be 
evaluated  by  gross  and 
histopathological  exammation  of  the 
reproductive  organs  and  by  assessing 
the  number,  morphology,  and  motility  of 
sperm.  Pregnant  females  will  continue  to 
be^xposed  to  the  test  atmosphere 
throughout  the  pregnancy,  and  will  be 
examined,  along  with  their  offspring,  at 
the  time  of  birth  and  at  four  days  post- 
partum. 

As  compared  with  appropriate  control 
animals,  positive  results  would  include 
changes  in  the  number  and  type  of  cells 
seen  in  vaginal  smears,  decreases  in 
sperm  number  or  motility  or 
abnormalities  of  sperm  structure,  and 
pathologic  changes  found  during  gross 
or  microscopic  examination  of  male  or 
female  reproductive  organs.  A  decrease 
in  the  number  or  viability  of  offspring 
would  also  be  evidence  of  toxicity. 

4.  Pulmonary  Toxicity  Screen 

This  study  involves  a  six-week 
inhalation  exposure  of  laboratory 
rodents  to  fuel/additive  emissions,  with 
subsequent  examination  of  lung  tissues 
and  cells.  A  satellite  group  of  rodents 
(with  control  animals)  will  be  exposed 
to  the  highest  concentration  of 
emissions  in  the  study  for  only  one 
week.  Lung  lavage  will  be  performed  on 
the  satellite  group  to  obtain  alveolar 
macrophages  for  assay  of  phagocytic 
activity  and  fluids  for  biochemical 
analysis.  Positive  results  at  the  end  of 
the  exposure  period  would  be  indicated 
by  elevated  enzyme  or  total  protein 
levels,  elevated  numbers  of  cell  types 
normally  found  in  the  lungs,  a  low  index 
or  lack  of  phagocytic  activity,  and 
abnormal  gross  or  histopathological 
findings  relative  to  appropriate  control 
animals.  Persistence  or  delayed 
occurrence  of  toxic  effects  beyond  the 
exposure  period  would  also  indicate 
positive  results. 


5.  Neurotoxicity  Screen 

The  proposed  screen  for  neurologic 
effects  is  a  functional  observational 
neurotoxicity  battery  (FONB)  which  is 
to  be  performed  on  live  animals 
periodically  throughout  a  six-week 
period  of  inhalation  exposure  to  fuel/ 
additive  emissions  Using  standardized 
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procedures  and  both  positive  and 
negative  controls  to  minimize  observer 
variablility.  the  functional  battery  will 
include  the  assessment  of  autonomic 
activity,  alertness,  gross  movement. 
behavior,  gait,  grip  strength,  and 
reactivity  to  general  stimuli.  As 
compared  with  the  controls,  positive 
results  would  include  any  of  the 
following  responses  and  changes: 
Unusual  body  position,  activity  level, 
coordination,  gait  or  behavior,  tremors 
or  convulsions,  increased  lacrimation  or 
salvation,  piloerection,  pupillary 
changes,  unusual  respiration,  diarrhea. 
increased  of  decreased  urination. 
unusual  vocalization,  and  decreased 
grip  strength. 

To  completely  assess  the  neurotoxic 
potential  of  complex  fue!/add;tive 
emissions,  additional  functional  and 
neurohistochemical  tests  would  be 
necessary.  Used  alone,  the  F0\T3  may 
overlook  adverse  effects  at  the  celluar 
level  Thus,  EPA  requests  comment  on 
whether  an  in  v-.tro  assay  for 
determining  the  level  of  glial  fibrillarj- 
acidic  protein  (GFAP)  "2*  should  be 
required  in  addition  to  the  FONB  in 
broadly  assess  sensitive 
neurohistopathologic  effects  :n  test 
animals  Another  alternative  is  to  delete 
the  FON'B  and  to  address  neurotoxicity 
by  requiring  only  the  GFAP  assay  The 
GFAP  assay  is  a  sensitive  indicator  of 
adverse  neurotoxicologic  effects. 
Because  it  is  an  in  vitro  test  which  can 
make  use  of  brain  tissue  harvested  from 
exposed  animals  used  m  other  i^tudies.  i; 
■.s  also  a  relatively  inexpensive  option. 
EPA  requests  comment  on  these 
alternative  approaches  for  Tier  2  testing 
of  neurotoxic  effects. 

6.  Optional  Histopathology 

If  the  Tier  1  literature  search  or 
emissions  characterization  suggest  the 
potential  for  toxicity  to  other  organ 
systems,  then  histopathology  of  tne 
indicated  organs  should  be  performed, 
using  the  animals  exposed  in  the 
pulmonary  toxicity  screen.  For  example, 
if  adverse  effects  to  the  liver  appear 
likely,  as  suggested  from  the  literature  or 
the  presence  of  high  levels  of  PAHs  in 
the  emissions,  then  it  would  be 
advisable  to  perform  histopathology  of 
the  liver.  On  the  other  hand,  if 
scientifically  sound  studies  reported  in 
the  literature  indicate  no  or  very 
minimal  potential  for  hepatic  effects. 
then  liver  examination  would  not  be 


"  In:  Pesticide  .'Xssf  ssT.ent  Cuidelinet. 
Subdivisior.  F.  Neuro'oxic;tv  Test  Guidelines  (1991) 
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necessary.  Other  organ  systems  likely  to 
be  of  concern  include  the  kidneys  and 
the  endocrine  glands.  These  additional 
examinations  are  su^ested  because 
findings  of  potential  adverse  health 
effects  m  Tier  1  might  require  follow-up 
at  the  Tier  3  level,  and  if  pe.'-formed  as 
adjuncts  to  required  Tier  2  testing,  these 
optional  histopathology  examinations 
might  provide  substantial  incremental 
information  at  a  relatively  low 
incremental  cost.  At  a  minimuni,  organs 
of  potential  concern  should  be  removed, 
weighed,  and  saved  m  storage  for 
potential  histopathological  examination 
at  a  future  time.  However,  the  length  of 
time  which  organs  can  be  stored  and 
still  be  of  use  is  limited  EP.'\  requests 
comment  on  whether  histopathological 
examination  of  the  liver,  kidneys,  and 
endocrine  glands  as  an  adjunct  to  the 
pulmonary  toxicity  screening  test  should 
be  required  rather  than  optional. 

7.  Alternative  Testing  Approach 

An  alternative  approach  under 
consideration  by  EPA  in  place  of  some 
of  the  proposed  Tier  2  tests  described 
above  is  a  modified  version  of  a 
protocol  developed  for  use  by  the 
Organization  for  Elconomic  Cooperation 
and  Development  (OECD|  The  protocol, 
which  was  developed  for  use  in  the 
OECD's  Screening  Information  Data  Set 
(SIDS)  testing  program  on  high  volume 
chemicals,  is  a  screenins  test  which  was 
initially  developed  in  the  U.S.  by  experts 
from  the  government,  industry, 
academia,  and  environmental  groups.  It 
is  presently  in  use  for  certain  toxicology 
apphcations  by  14  countries  which  are 
members  of  the  OECD  as  well  as  by 
EPA's  Office  of  Toxic  Substances.  The 
standard  protocol  is  designed  as  a 
single-study  screen  for  repeat  dose, 
reproductive,  and  developmental  effects. 
Currently,  efforts  are  underway  at  EPA 
to  add  neurotoxicity  measures  to  the 
protocol,  as  well.  Documentation  about 
the  SIDS  protocol  is  available  in  the 
public  docket  for  this  rulemaking. 

While  the  SIDS  protocol  might  need 
some  further  modification  to 
accommodate  exposures  by  inhalation 
to  fuel/additive  emissions,  it  could 
potentially  be  used  in  place  of  the 
pulmonary,  reproductive, 
developmental,  and  neurotoxicity 
screening  tests  described  previously.  In 
performing  the  SIDS  test,  both  male  and 
female  rats  would  be  exposed  for  a  45- 
day  period.  Males  would  then  be 
examined  for  repeat  dose  (including 
pulmonarj)  effects,  reproductive  effects 
(sperm  number,  sperm  morphology, 
histopathology  of  the  testis,  etc.),  and 
neurotoxicity.  Females  would  be 
evaluated  for  reproductive  performance. 


developmental  effects  and.  possibly, 
pulmonary  effects. 

While  some  of  the  proposed 
individual  tests  coi'ld  be  performed 
simultaneously  in  order  to  reduce 
emission  generation  and  exposure  costs, 
the  SIDS  study  evaluates  the  four 
specified  health  ejects  endpoints  in  a 
single  protocol,  and  might  offer 
additional  cost  savings.  On  the  other 
hand,  the  SIDS  study  is  more  complex 
and  the  results  would  include  somewhat 
less  information  for  each  endpoint  in 
comparison  with  the  proposed 
individual  tests.  Comments  are 
requested  concerning  the  use  of  the 
modified  SIDS  study  as  a  single-protocol 
substitute  for  the  four  specified 
individual  screening  tests. 

D.  Tier  3  Requirements 

Fuels  and  additives  would  be  subject 
to  additional  testing  under  the  proposed 
Tier  3  provisions  of  the  registration 
program  as  determined  on  a  case-by- 
case  basis  by  EPA.  The  endpoints  to  be 
addressed  and  the  nature  of  the  studies 
to  be  performed  would  depend  on  the 
case  at  hand.  Since  the  overall  objective 
of  the  program  is  to  adequately 
characterize  the  risk  of  exposure  to  fuel 
and  fuel  additive  emissions,  the 
applicable  Tier  3  requirements  could 
include  chemical  analyses,  health 
studies,  and/or  exposure  studies.  As 
discussed  in  Section  III,  these  tests 
would  most  often  be  required  to  further 
explicate  the  results  of  the  screening 
batteries  performed  under  Tier  2.  but 
might  also  address  other  areas  of 
concern  highhghted  by  the  Tier  1 
literature  search  or  emission 
characterization  procedures.  The  need 
for  Tier  3  testing  would  depend  on 
whether  sufficient  toxicity  and  exposure 
information  were  available  to  determine 
whether  use  of  a  fuel  or  fuel  additive 
presents  an  unacceptable  health  risk. 
The  criteria  for  this  determination  are 
discussed  below. 

When  a  determination  has  been  made 
that  Tier  3  testing  will  be  required,  EPA 
will  inform  the  responsible  producer(s) 
by  certified  mail  of  the  purpose  and 
nature  of  the  testing  to  be  performed. 
Subsequently,  relevant  study  guidelines 
and  a  timetable  for  completion  of  all 
requirements  will  be  specified.  The 
producer(s)  will  be  expected  to  submit 
detailed  protocols  for  review  and 
approval  by  EPA  prior  to  beginning  the 
tests.  Tier  3  testing  performed  in  full 
conformity  with  a  protocol  pre-approved 
by  EPA  for  the  given  productfs)  and  test 
objective  will  be  deemed  satisfactory 
compliance  with  the  Tier  3  testing 
requirement. 
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1.  Need  for  Discretionary  Tier  3 
Determinations 

Given  the  variety  of  evaluation 
methodologies  and  subjects  included  in 
Tiers  1  and  2  and  the  wide  range  of 
possible  interreleted  outcomes  which 
could  be  obtained,  EPA  believes  that  it 
13  neither  practical  nor  necessarily 
desirable  to  specify  precise  and 
exclusive  criteria  which  would 
automatically  cause  fuels  and  additives 
to  be  subject  to  Tier  3  requirements.  In 
nearly  all  cases,  decisions  on  the  need 
for  Tier  3  will  ultimately  depend  on 
expert  scientific  judgment  as  to  the 
quality  of  the  evaluation  of  potential 
health  nsks  which  would  be  possible 
from  the  available  data  and  the  need  for 
more  definitive  information  in 
developing  future  regulatory  strategies. 

Case-by-case  judgments  would  be 
expected  to  play  a  significant  role  in 
determining  if  Tier  3  is  required  even  at 
the  extremes  of  possible  Tier  1  and  2 
outcomes.  For  example,  a  high  potential 
exposure  combined  with  positive  Tier  2 
test  results  might  not  necessarily  call  for 
Tier  3  follow-up  if  literature  search  or 
other  supporting  information  were 
available  to  adequately  characterize  the 
potential  public  health  risks  involved. 
Conversely,  relatively  low  estimated 
exposures  and  equivocal  test  results 
might  not  remove  the  need  for  further 
evaluation  if  the  test  results  were 
inconsistent  with  other  available 
information  or  with  known  emission 
product  toxicities  or  if  exposures  were 
expected  to  rise  significantly  in  the 
future.  In  general,  because  of  their 
potentially  widespread  distribution  and 
use.  most  fuels  and  high-volume  bulk 
additives  would  have  a  sufficiently  high 
exposure  potential  to  indicate  a  need  for 
Tier  3  testing,  provided  that  Tier  1  and  2 
data  suggested  the  likelihood  of  adverse 
health  effects. 

The  discretionary  nature  of  the 
decision  process  means  that  the 
elevation  of  a  product  (or  group  of 
products)  to  Tier  3  need  not  invariably 
lead  to  studies  of  chronic  duration. 
Depending  on  the  endpoints  and 
protocols  involved,  additional  short- 
term  analyses,  subchronic  toxicity  tests. 
and/or  pharmacokinetic  studies  might 
be  sufficient  to  clarify  risks  or  allay 
concerns. 

Because  Tier  3  requirements  are 
proposed  to  be  applied  on  a 
discretionary  basis,  and  because  the 
scope  of  such  requirements  could  be 
tailored  to  address  individual 
circumstances,  the  Tier  3  mechanism 
would  help  to  ensure  that  financial 
resources  and  laboratory  capacity 
would  be  invested  in  areas  of  real 
concern.  A  possible  alternative 


approach  would  involve  the 
establishment  of  automatic  "triggers", 
i.e.,  specific  outcomes  of  Tiers  1  and  2 
which  would  make  Tier  3  testing 
mandatory.  Associated  Tier  3  testing 
requirements  would  also  be  specified  in 
advance  for  each  trigger.  To  ensure  that 
significant  concerns  would  not  be 
overlooked  under  this  approach, 
however,  relatively  conservative 
conditions  would  need  to  be  designated 
to  serve  as  the  Tier  3  triggers,  and 
relatively  stringent  testing  scenarios 
specified  as  automatic  follow-up 
regimens.  As  a  result.  Tier  3  might  be 
triggered  more  frequently  and  might 
include  more  rigorous  testing 
requirements  that  would  occur  under  the 
proposed  discretionary  approach.  On 
the  other  hand,  a  system  of  automatic 
Tier  3  triggers  and  test  requirements 
would  better  enable  manufacturers  to 
predict  and  plan  for  their  maximum 
registration  responsibilities  and  would 
simphfy  EPA's  data  evaluation  tasks. 
EPA  requests  comment  on  the  relative 
merits  of  the  discretionary  vs.  automatic 
approaches  for  determining  Tier  3 
applicability.  Respondents  who  prefer 
the  automatic  approach  are  also  asked 
for  suggestions  as  to  the  specific 
"triggers"  and  follow-up  tests  which 
should  be  established. 

While  EPA  proposes  to  retain 
discretion  in  the  decision  to  require  Tier 
3  testing,  it  is  possible  to  predict  some 
sets  of  circumstances  which  would 
indicate  that  Tier  3  will  not  be  required. 
These  factors  are  discussed  in  the 
sections  which  follow.  EPA  requests 
comments  on  these  circumstances,  and 
asks  for  suggestions  on  other 
combinations  of  criteria  ("bright  lines") 
which  could  be  established  to  determine 
that  consideration  for  elevation  to  Tier  3 
is  unnecessary. 

2.  Criteria  for  Escalation  to  Tier  3 

This  section  presents  some  of  the 
guidelines  and  considerations  which 
EPA  would  use  in  determining  the 
necessity  for  additional  testing  under  a 
discretionary  Tier  3  testing  approach. 
Consistent  with  the  proposed 
discretionary  decision-making  process 
for  Tier  3,  this  discussion  is  not  intended 
to  provide  an  exhaustive  or  definitive 
listing  of  relevant  criteria.  Rather,  the 
major  purpose  of  this  discussion  is  to 
help  fiuTiish  a  basis  for  meaningful 
public  comments  and  suggestions  on  the 
proposed  Tier  3  provisions. 

The  decision  to  require  manufacturers 
to  submit  additional  testing  on  the 
health  effects  of  fuel  and  fuel  additive 
emissions  would  take  into  account  the 
cumulative  information  provided  by 
Tiers  1  and  2,  including  previous 
scientific  data,  emissions 


characterization  data,  modeling 
outcomes,  and  biological  test  results. 
Thus,  decisions  to  require  Tier  3  would 
be  made  only  after  the  requirements  of 
Tiers  1  and  2  have  been  adequately 
filled.  Adherence  to  this  principle  will 
prevent  unnecessarily  costly  or  poorly 
targeted  decisions  based  on  piecemeal, 
out-of-context  information,  and  will 
promote  more  precise  identification  and 
evaluation  of  data  gaps  and  more  cost- 
efficient  coordination  of  potential  test 
requirements. 

Ultimately,  EPA  must  be  able  to 
decide  whether  the  use  of  a  fuel  or 
additive  is  likely  to  create  unacceptable 
health  risks.  If  this  decision  is  made 
possible  by  the  information  from  Tiers  1 
and  2.  then  Tier  3  would  not  be  needed. 
However,  if  such  a  risk  decision  cannot 
be  made  on  the  basis  of  the  Tier  1  and  2 
data,  then  Tier  3  testing  would  be 
required.  Therefore,  to  make  a 
determination  on  the  need  for  Tier  3 
testing,  ElPA  scientists  would  evaluate 
the  extent  to  which  the  results  of  Tiers  1 
and  2  were  adequate  for  such  decisions, 
guided  by  the  basic  principles  of  risk 
assessment,  A  risk  assessment  involves 
the  merging  of  a  health  effects 
assessment  (including  hazard 
identification  and  dose-response 
relationships)  and  an  exposure 
assessment.  Such  an  assessment  can 
range  from  a  qualitative  to  a  highly 
quantitative  analysis,  depending  upon 
the  extent  of  the  available  data. 

In  most  cases,  a  highly  quantitative 
assessment  would  probably  not  be 
possible  at  the  end  of  Tier  2.  However, 
Tiers  1  and  2  might  indicate  that  little 
hazard  is  present  and  that  such 
exposures  are  quite  low  and  limited 
geographically.  In  such  a  case,  there 
would  be  little  reason  to  pursue  further 
testing  at  the  Tier  3  level  to  improve 
dose-response  information.  In  another 
example.  Tiers  1  and  2  might  suggest 
that  a  hazard  is  likely  and  that 
exposures  appear  significant,  but  the 
data  may  still  be  inadequate  for  a 
quantitatively  advanced  risk 
assessment,  in  this  case,  Tier  3  testing, 
targeted  to  provide  the  missing 
information,  would  be  indicated. 

In  this  way.  the  principles  and  critical 
data  elements  of  the  risk  assessment 
process  would  provide  a  useful  guide  for 
identifying  significant  information  gaps 
and  de'terminmg  the  specific  objectives 
of  potential  Tier  3  testing.  However, 
EPA  does  not  intend  to  conduct  a  formal 
risk  assessment  as  part  of  its  decision 
on  whether  to  promote  a  fuel  or  fuel 
additive  (or  group)  to  Tier  3,  Rather, 
EPA  would  evaluate  the  quality  and 
certainty  of  available  toxicity  and  dose- 
response  data  and  consider  qualitatively 
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whether  estimated  exposure  weighs  in 
favor  of  or  against  further  testing  On 
this  basis.  EPA  would  determine 
whether  additional  information  is 
necessary  to  adequately  assess  the  risk 
'   -of  fuel  or  additive.  A  formal  nsk 
assessment  would  be  more  likely  to  be 
developed  later  if  there  was  a  need  for 
action  to  control  or  prohibit  a  product 
under  the  regulatory  authority  of  section 
211(c). 

The  following  section  discuss  the  key 
factors  which  EPA  would  consider  in 
identifying  the  need  for  and  content  of 
Tier  3  testing. 

a  Statistical  issues.  As  previously 
mentioned,  scientific  judgment  will  be 
exercised  in  determining  whether  Tier  3 
tests  are  necessary  and,  if  so,  which 
ones.  An  important  factor  m  such 
judgments  will  be  the  interpretation  of 
and  significance  ascribed  to  "negative" 
results  obtained  in  Tiers  1  and  2. 
Evaluating  negative  data  (i.e..  no-effect 
data)  can  be  more  difficult  than 
evaluating  positive  data,  because 
questions  often  arise  as  to  the  reason  for 
the  negative  result:  Did  aspects  of  the 
experimental  design  (eg  .  very  small 
numbers  of  animals)  lead  to  the  negative 
outcome  or  was  the  test  substance 
inherently  of  very  low  or  no  toxicity? 

This  specific  question  is  addressed 
statistically  by  considering  the 
probability  of  Type  I  and  Type  II  errors. 
A  Type  I  error  occurs  when  a  false 
positive  conclusion  is  made,  while  a 
Type  II  error  is  a  false  negative 
conclusion.  The  acceptability  of  a 
specific  Type  II  error  is  related  to  the 
acceptability  of  false  negatives  in  the 
particular  study  being  performed.  For 
example,  from  a  toxicological 
perspective,  screening  assays  often  have 
a  relatively  high  probability  of 
producing  false  negative  outcomes, 
since  some  major  aspects  of  organ  or 
tissue  toxicity  are  not  being  examined. 
Thus,  an  acceptable  Type  II  error  for 
screening  assays  would  typically  be 
low.  However,  the  level  of  Type  II  error 
considered  acceptable  should  be 
tempered  by  the  goal  of  the  study.  A 
higher  false  negative  conclusion  (e.g., 
Type  II  en-or  of  0.2)  would  generally  be 
acceptable  if  it  referred  to  an  effect"  of 
minima!  severity  at  a  high-exposure  test 
level  relative  to  ambient  concentration 
and  if  few  people  were  likely  to  be 
exposed.  The  converse  would  also  hold 
true. 

A  number  of  factors  increase  the 
complexity  of  these  statistical  issues 
For  example,  the  design  of  the  study  will 
influence  the  Type  I  and  II  levels 
obtained  and  the  standard  statistical 
methods  chosen.  Therefore,  the 
scientific  quality  of  the  statistical 
analyses  and  their  relationship  to  the 


experimental  design  are  quite  important. 
For  example,  although  minimum  sample 
sizes  are  specified  in  the  proposed 
regulations,  these  are  only  genera! 
guidelines,  Vanability  between 
laboratories  and  the  specifics  of  the 
study  methods  may  allow  a  decrease  or 
require  an  mcrease  in  sample  size. 
These  possibilities  should  be  evaluated 
properly  before  the  start  of  the  study. 

In  summary,  scientifically  sound 
statistical  analyses  are  a  crucial  part  of 
any  good  study  and  will  provide  key 
information  for  EPA  to  use  in  forming 
judgments  on  whether  or  not  Tier  3 
testing  18  needed.  While  it  is  not  feasible 
to  list  all  possible  scenarios  and  results 
for  each  Tier  2  endpoint,  the  foregoing 
discussion  elucidates  how  some  of  the 
statistical  factors  will  be  incorporated  in 
EPA's  decisions. 

b.  Exposure  assessment.  A  number  of 
the  proposed  Tier  1  and  2  requirements 
will  provide  EPA  with  information  on 
population  exposures  to  fuel  and 
additive  emissions  This  information 
includes  (1)  histoncal  and/or  projected 
production  volumes.  (2)  types  and 
emission  rates  of  speciated  emission 
components.  (3)  estimated  urban,  rural, 
and/or  microenvironment  exposures 
obtained  through  exposure  modeling 
approaches.  (4)  evidence  for 
bioconcentration  from  environmental 
modeling  results,  and  (5)  possible 
literature  search  findings  on  ambient, 
occupational,  or  epidemiological 
exposures.  As  mentioned  above,  this 
information  will  be  considered 
qualitatively  by  EPA  in  determining 
whether  Tier  3  testing  is  needed. 

Significant  public  health  concerns 
might  sometimes  be  revealed  by  the 
exposure  information  itself.  This  might 
be  the  case,  for  example,  if  there  were 
an  anticipated  release  in  excess  of.  say. 
1.000  kg  per  year  of  individual  emission 
compounds  (in  addition  to  "criteria" 
pollutants)  with  known  toxicities,  or  if 
the  anticipated  exposure  scenarios 
approached  or  exceeded  current 
estimates  of  apparently  safe  leveld  of 
known  toxicants.  In  the  case  of  fuels 
and  their  associated  high-volume  bulk 
additives.  EPA  will  generally  assume 
that  human  and  environmental 
exposures  will  be  of  sufficient  level  and 
extent  that  significant  observed  adverse 
effects  would  indicate  a  need  for  follow- 
up  in  Tier  3.  This  exposure  assumption 
reflects  the  high  production  and 
consumption  of  these  products,  either  at 
the  present  time  or  as  anticipated  in  the 
future.  Thus,  decisions  to  promote  these 
products  to  Tier  3  would  be  based  on 
the  degree  to  which  additional  testing  is 
needed  to  clarify  the  results  and 
potential  health  effect  implications  of 
Tier  1  and  Tier  2  data.  It  cannot  be 


assumed,  on  the  other  hand,  that  fuel 
additives  used  in  relatively  low 
concentrations  or  produced  in  relatively 
low  volumes  would  automatically  be 
excused  from  Tier  3.  For  these  products, 
test  results  indicative  of  severe  health 
effects  and/or  high  exposure  levels  in 
circumscribed  areas  might  be  cause  for 
escalation  to  Tier  3. 

c.  Health  assessment.  General  criteria 
for  evaluating  the  potential  public  health 
effects  associated  with  fuel  and  additive 
emissions  would  include  (1)  the  number 
of  positive  and  negative  outcomes 
related  to  each  endpoint.  (2)  the 
identification  of  concentration-effect 
relationships,  (3)  the  statistical 
sensitivity  and  significance  of  such 
studies.  (4)  the  severity  of  the  observed 
effects  (e.g..  whether  the  effects  would 
be  likely  to  lead  to  incapacitating  or 
irreversible  conditions),  (5)  the  number 
of  species  involved  in  the  reported  tests, 
and  (6)  the  consistency  and  clarity  of 
apparent  mechanisms,  target  organs, 
and  outcomes.  Additional  parameters 
which  would  influence  the  decision  on 
whether  to  require  Tier  3  would  include 
(1)  findings  of  environmental  persistence 
of  the  emissions  and/or  the  ability  of  the 
emissions  to  accumulate  in  living 
organisms,  (2)  the  nature  and  amount  of 
known  toxic  agents  in  the  emissions 
stream,  and  (3)  the  observation  of 
lesions  which  specifically  implicate 
inhalation  as  an  important  exposure 
route  for  inducing  adverse  health 
effects. 

These  criteria  would  be  evaluated  in 
conjunction  with  the  results  of  the 
exposure  assessment  to  determine 
whether  or  not  higher  level  testing  was 
needed.  In  this  decision,  both  the 
biological  and  statistical  significance  of 
the  results  of  Tiers  1  and  2  would  be 
taken  into  account.  Generally, 
escalation  to  Tier  3  would  be  considered 
when  remaining  uncertainties  about  the 
significance  of  observed  outcomes  and/ 
or  exposures  interfered  with  EPA's 
abihty  to  make  reasonable  estimates  of 
the  attendant  public  health  risks.  On  the 
other  hand,  if  no  statistically  significant 
effects  were  obtained  at  any  exposure 
level  in  a  scientifically  sound  Tier  2 
study  (or  existing  test  submitted  in  lieu 
of  Tier  2  testing  and  not  contradicted  by 
other  published  reports  of  equal  or 
greater  reliability),  and  if  other  major 
sources  of  concern  did  not  arise  (e.g., 
toxic  effects  of  structurally  related 
compounds),  then  Tier  3  testing  would 
not  be  required  for  the  endpoint  in 
question.  This  assumes  that  relevant, 
high-quality  statistical  analysis  had 
been  done  to  permit  the  negative  test 
results  to  be  properly  evaluated  and 
interpreted.  The  statistical  analyses 
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recommended  for  Tier  2  in  an  earlier 
discussion,  including  determination  of 
Type  I  and  II  error,  should  enable 
reasonable  conclusions  to  be  drawn  as 
to  the  significance  of  negative  findings. 
Factors  to  be  taken  into  account  include 
the  toxicological  nature  of  the  fmdings 
and  the  exposure  levels  used  in  the  test. 
For  example,  if  the  statistical  analyses 
were  applied  to  a  "severe"  endpoint 
(e.g.,  major  fetal  abnormalities,  major 
lung  pathology,  etc.)  and  the  exposure  in 
question  was  moderate,  then  0.1  would 
be  an  appropriate  Type  11  error  level.  In 
contrast,  if  a  high  concentration  limit 
test  caused  a  relatively  minor  effect 
(e.g..  a  small  change  in  lung  lavage 
protein),  a  higher  Type  II  error  would  be 
allowed  (e.g..  0.2),  effectively  increasing 
the  chance  of  false  negative  conclusions. 

Evaluation  of  Tier  2  results.  The 
specific  outcomes  which  would  be 
considered  positive  and  negative  results 
for  each  proposed  Tier  2  test  are 
mentioned  briefly  in  the  previous 
descriptions  of  Tier  2  requirements  and 
are  defined  and  interpreted  more 
precisely  in  the  proposed  regulatory 
text.  For  example,  three  primary  studies 
are  included  in  Tier  2  which  relate  to 
carcinogenicity  and  mutagenicity:  the 
Ames,  SCE.  and  micronucleus  assays. 
As  compared  with  appropriate  controls, 
a  statistically  significant  dose-related 
positive  response  in  any  one  of  these 
assays  could  be  cause  for  concern,  as 
would  positive  outcomes  for  at  least  one 
concentration  in  two  or  more  of  these 
tests.  Such  outcomes  would  be 
indicative  of  mutagenic  risk;  however, 
depending  on  the  internal  and  historical 
consistency  of  these  results  and  their 
relationship  to  projected  exposures, 
further  testing  might  be  required  to 
determine  the  significance  of  this 
mutagenic  activity  in  human  populations 
exposed  by  inhalation.  These  outcomes 
would  also  indicate  that  the  emissions 
could  initiate  some  of  the  mechanisms 
involved  in  carcinogenesis.  However, 
the  production  of  malignancy  is  a  multi- 
step  process,  and  these  results  would 
generally  not  in  themselves  be  sufficient 
to  determine  whether  the  emissions 
were  in  fact  carcinogenic.  Thus, 
additional  testing  might  be  required 
under  Tier  3  to  better  evaluate  the 
associated  cancer  risks.  In  contrast  if 
no  statistically  significant  results  were 
obtained  in  these  three  assays  and  no 
conflicting  results  found  in  the  literature 
or  in  other  Tier  2  tests,  then  Tier  3 
follow-up  for  carcinogenicity/ 
mutagencity  would  not  be  required. 

To  take  another  example, 
determination  of  the  need  to  further 
investigate  teratogenic  risks  would  take 
into  account  the  results  of  both  the 


inhalation  developmental  toxicity  study 
and  the  reproduction  and  fertility 
assessment  of  Tier  2.  If  negative  results 
were  obtained  in  both  of  these  tests 
(according  to  statistically  sound 
principles),  and  if  these  results  were  not 
refuted  by  the  existing  literature,  then 
additional  testing  would  not  be  required 
at  the  Tier  3  level  for  developmental  or 
reproductive  effects.  Positive  results 
would  include  a  decrease  in  neonatal 
viability  relative  to  that  in  control 
studies,  a  significant  change  in  the 
proportion  of  viable  male  vs.  female 
fetuses  or  offspring,  the  presence  of  soft 
tissue  or  skeletal  abnormalities,  and  an 
increased  rate  of  embryonic  or  fetal 
resorption.  Other  positive  outcomes  of 
the  reproduction  and  fertility 
assessment,  such  as  abnormal  changes 
in  sperm  structure  or  function,  vaginal 
cytology,  or  reproductive  organ 
histopathology,  would  be  indicative  of 
hazards  to  the  adult  reproductive 
systems.  The  need  for  additional 
evaluation  under  Tier  3  would  depend 
on  the  number  of  species  from  which 
positive  results  were  obtained,  the 
specificity,  severity,  and  consistency  of 
results,  the  presence  or  absence  of  a 
concentration-effect  relationship,  and 
the  significance  of  these  outcomes  in 
view  of  projected  exposure  scenarios. 
The  greater  the  remaining  uncertainty 
regarding  the  risk  of  teratogenic  or 
reproductive  effects  after  analysis  of 
such  factors,  the  higher  would  be  the 
likelihood  that  Tier  3  would  be  required. 

Similarly,  consistent  negative  results 
(according  to  statistically  sound 
principles)  obtained  in  other  Tier  2  tests, 
in  the  absence  of  significant  related 
concerns  raised  in  the  literature,  would 
make  Tier  3  unnecessary.  On  the  other 
hand,  if  adverse  effects  are  found  at  Tier 
2  and/or  reported  in  the  literature.  EPA 
would  determine  if  Tier  3  foUow-up  is 
required  by  attempting  to  evaluate  the 
nature,  severity,  and  significance  of  the 
findings  in  light  of  the  likely  exposures. 
If  EPA  determines  that  Tier  3  testing  is 
required  to  resolve  the  remaining 
uncertainties,  the  Tier  3  requirements 
would  reflect  both  positive  and  negative 
results.  For  example,  if  the  results  of 
Tier  2  were  positive  for  pulmonary 
effects  but  negative  for  neurotoxicity 
(according  to  criteria  discussed  earlier), 
and  if  these  results  were  consistent  with 
the  literature,  only  pulmonary  toxicity 
would  be  a  likely  candidate  for  Tier  3 
follow-up  testing. 

Acute  health  assessment  Under  the 
assumption  that  emissions  exposures 
will  generally  be  low  and  thus  more 
likely  to  cause  longer-term  effects,  this 
proposed  rulemaking  does  not  focus  on 
acute  effects.  However,  the  purpose  of 


CAA  section  211  is  to  protect  the  public 
health,  whatever  the  exposure  duration, 
and  potenlial  acute  effects  could  also  be 
a  consideration  in  the  Tier  3  decision. 

FJ'A  !s  currently  developing  a 
standardized  method  of  assessing  acute 
noncancer  health  effects,  and  this 
method  mi«ht  be  useful  for  pvaiuations 
under  this  proposal  program.  The  new 
method  will  estimate  levels  of  exposure 
which  are  expected  to  pose  no  or 
minimal  health  risk  to  susceptible 
subpapulations  as  well  as  levels  posing 
incrementally  higher  risks,  A  draft  of 
this  method  is  expected  in  early  fiscal 
year  1P93.  After  a  period  for  comment 
by  EPA's  Scientific  .^dvisor\'  Board 
(SAB)  and  the  public,  a  fnai  draft  is 
expected  ;n  fiscal  year  1994.  Thus,  the 
new  methodology  may  be  available  for 
use  in  a  time  frame  consistent  with  the 
needs  of  this  program.  If  acute  nsk  must 
be  assessed  pnor  to  the  availability  of 
the  approved  methodology,  then  expert 
judgment  approaches  could  be  applied. 
EP-'X  seeks  comment  on  these  possible 
m.ethods  for  taking  acute  health  effects 
into  account  in  the  determination  of  Tier 
3  requirements. 

Inhalation  reference  concentrations. 
Another  standardized  methodology 
under  development  by  EPA  might  also 
be  applicable  to  decisions  on  whether  to 
require  Tier  3.  This  process,  the 
inhalation  reference  concentration  (RfC) 
methodology,  is  currently  in  draft  form. 
After  incorporation  of  revisions  based 
on  S.AB  and  public  comments,  the  report 
is  expected  to  be  finalized  m  fiscal  year 
1992.  From  time  to  timic,  EPA  will  be 
revising  this  methodology  to  reflect 
advances  in  the  state  of  the  art. 

While  the  present  RfC  methodology 
recognizes  subchronic  data,  it  focuses 
on  chronic  data,  smce  the  RfC  is 
intended  to  address  health  risk  due  to 
lifetime  exposures.  Specifically,  a 
chronic  RfC  is  an  estimate  of  a  daily 
inhalation  exposure  to  humans 
(including  sensitive  subpopulations) 
thought  to  be  without  appreciable 
noncancer  nsk  over  a  70-year  lifetime. 
The  minimum  data  base  required  to 
develop  a  chronic  RfC  includes  at  loast 
a  90-day  inhalation  exposure  that 
thoroughly  addresses  the  potential  for 
respiratory  tract  toxicity  and  establishes 
a  lowest-observed-adverse-effert  level 
(LOAEL)  and  a  no-observed-adverse- 
effect  level  (NO.^EL)  for  a  "critical 
effect,"  This  is  a  sensitive  endpoint  that 
plausibly  protects  against  other  less 
sensitive  effects.  The  NOAEL  and 
LOAEL  are  ad)usted  with  dosimetric 
extrapolation  factors  to  derive  a  hu.man 
equivalent  NOAEL  or  LOAEL,  Various 
uncertainty  factors  are  then  applied  to 
operationally  denve  the  RfC,  A  draft 
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methodology  and  minimal  verification 
criteria  for  the  RfC  are  available  in 
"Interim  Methods  for  Development  of 
Inhalation  Reference  Doses.  U.S.  EPA, 
1989  ( EPA  /  600/ 8-88 /066F). 

Assuming  the  RfCs  applicable  to  fuel 
and  fuel  additive  emissions  could  be 
derived  from  Tiers  1  and  2  information, 
they  could  potentially  be  used  to 
determine  testing  needs.  For  example,  if 
exposures  were  in  the  vicinity  of  or 
significantly  above  the  RfC,  the 
emissions  would  be  considered  to  have 
toxic  potential  and  Tier  3  would 
probably  be  invoked.  If  exposures  were 
substantially  lower  than  the  RfC,  public 
health  concerns  would  generally  be 
allayed.  However,  the  RfC  methodology 
would  not  remove  the  need  to  temper  " 
these  conclusions  with  expert  scientific 
judgment.  For  example,  if  the  adverse 
health  effects  appeared  severe  or 
exhibited  the  potential  to  progress 
significantly  with  duration  of  exposure. 
and  if  the  potentially  exposed 
population  were  large,  then  signficant 
concern  might  persist  even  if 
preliminary  estimates  of  the  exposure 
levels  were  low  relative  to  the  RfC. 
Comments  are  requested  concerning  the 
possible  application  of  the  RfC 
methodology  to  Tier  3  decision-making 
in  the  proposed  program. 

3.  Potential  Tier  3  Testing  Requirements 

To  be  most  cost-effective,  Tier  3 
testing  would  be  designed  to  specifically 
address  data  gaps  regarding  the 
endpoints  cf  concern.  Thus,  Tier  3 
requirements  could  potentially  include 
further  emission  characterization 
procedures,  perhaps  involving 
additional  vehicles,  to  identify  and 
quantify  harmful  emission  products  with 
greater  precision.  Higher-order  modeling 
calculations  or  exposure  field  studies 
could  be  required  to  resolve 
uncertainties  in  the  Tier  1  emissions 
exposure  information.  Health  effects 
testing  requirements  would  be  aimed  at 
providing  sufficient  information  to  make 
sound  conclusions  about  the  degree  of 
health  risk.  If  more  than  one  endpomt 
were  of  concern,  EPA  would  attempt  to 
reduce  testing  costs  by  permitting 
combined  protocols  and/or  inhalation 
exposures  insofar  as  possible,  Emission 
characterization  or  health  effects  testing 
using  emissions  generated  frcm 
miscalibrated  vehicles  or  under  other 
non-FTP  conditions  might  sometimes  be 
included. 

For  a  quantitative  nsk  assessment, 
health  effects  test  exposures  would  be 
chosen  to  permit  the  determination  of  a 
NOAEL  and  LOAEL.  While  Tiers  1  and/ 
or  2  may  provide  some  of  this 
information,  Tier  3  would  typically 
require  NOAEL  or  LOAEL 


determinations  for  longer  duration 
exposures  or  additional  endpoints.  If 
chronic  inhalation  studies  are  required, 
they  would  generally  be  preceded  by 
subchronic  range-finding  studies.  These 
would  avoid  the  possibility  of  designing 
a  chronic  inhalation  test  with  exposure 
levels  so  high  that  excessive  mortality 
occurs  or  so  low  that  a  LOAEL  is  not 
identified.  Depending  on  the  endpoints 
under  evaluation,  consideration  would 
also  be  given  to  including  a  mid- 
duration  examination  in  the  case  of 
chronic  inhalation  tests.  A  mid-duration 
evaluation  would  be  useful  for  affirming 
the  adequacy  of  exposure  levels  and,  in 
some  cases,  might  enable  intenm  risk 
conclusions  to  be  drawn  which  would 
avoid  the  need  for  further  examination. 
Inhalation  studies  would  generally  make 
use  of  rodent  species,  but  higher  order 
mammals  might  occasionally  be 
required 

While  Tier  3  testing  requirements 
would  be  targeted  to  critical  areas  of 
concern,  EPA  would  also  exercise  its 
judgment  to  avoid  the  false  economy  of 
establishing  overly  narrow 
requirements.  Just  as  requirements  for 
too  many  assays  would  be  wasteful  of 
resources,  requirements  for  too  few 
assays  might  result  in  inconclusive 
findings,  creating  needs  for  still  further 
testing  at  greater  total  expense  than 
would  have  been  necessary  at  the  start. 
Similarly,  EPA  would  consider  the  value 
of  including  secondan,'  evaluations  as 
useful  and  low-cost  adiuncts  to  tests 
already  required.  For  example,  if  the 
histopathology  of  a  specified  target 
organ  were  the  pnmar\'  examination 
required  at  the  conclusion  of  an 
inhalation  exposure,  other  organs  could 
be  weighed  and  saved  in  storage  for  a 
limited  time  penod,  at  low  incremental 
expense.  If  indicated,  these  other  organs 
would  then  be  available  for  subsequent 
examination,  avoiding  the  possible  need 
to  repeat  the  chronic  inhalation 
procedures  to  assess  the  effects  on  these 
other  organs. 

Because  the  specific  health  testing 
requirements  which  would  be  imposed 
in  Tier  3  would  be  tailored  to  individual 
circumstances,  precise  test  guidelines 
cannot  be  provided  m  advance. 
However,  some  of  the  likely  testing 
scenarios  which  might  be  required  in 
Tier  3  are  cited  below  Where  possible, 
existing  TSCA  guidelines  for  these  tests 
are  referenced.  It  should  be  recognized, 
however,  that  such  guidelines  might 
need  to  be  revised  to  accommodate 
emission  inhalation  requirements  and/ 
or  to  evaluate  certain  structures  or 
functions  which  the  current  guidelines 
do  not  adequately  address.  Study 
parameters  which  might  require 


modification  include  exposure  routes 
and  concentrations,  species  selection, 
number  of  animal  subjects,  examination 
procedures  and  frequencies,  and 
analytic  requirements.  Furthermore, 
interim  advances  in  the  underlying 
science  and  testing  technology  may 
provide  superior  approaches  which 
could  be  available  for  use  by  the  time 
Tier  3  requirements  would  be 
implemented. 

Tier  3  follow-up  for  mutagenicity  and 
carcinogenicity  concerns  raised  in  Tiers 
1  and  2  would  often  include  a  cancer 
bioassay  of  chronic  duration  (e.g..  40 
CFR  798.3300  or  798.3320).  However,  this 
would  generally  be  preceded  by  short- 
term  studies  to  investigate  the 
mechanisms  involved  and.  in  some 
cases,  these  shorter  tests  might  be 
sufficient  to  allay  concerns  or  clarify  the 
nature  of  the  risks.  Among  these 
possibilities  is  a  mutagenicity  battery, 
which  might  include  a  biochemical 
specific  locus  test,  bacterial  DNA 
damage  or  repair  tests,  and  heritable 
translocation  test  (40  CFR  798.5195. 
798.5500,  and  798.5955).  Newer 
procedures,  such  as  cell  transformation. 
DNA  adducts.  and  gene  amplification, 
would  also  be  considered.  In  addition, 
physiologically-based  pharmacokinetic 
(PBPK)  or  metabolic  studies  (e.g.,  40  CFR 
798.7100)  might  be  required. 

Tier  3  evaluation  of  reproductive  and 
developmental  toxicity  would  generally 
involve  two  generation  breeding  studies 
(40  CFR  798.4700)  and /or  reproductive 
assays  by  continuous  breeding 
(RACE)  **.  Each  of  these  approaches 
entails  approximately  9-12  months  of 
exposure. 

Additional  evaluation  for 
neurotoxicity  might  include  metabolic 
analyses  (40  CFR  798.7100),  subchronic 
neurotoxicity  (includii^  histopathology) 
tests  (40  CFR  798.6400),  and/or  one-  to 
two-year  chronic  inhalation  tests  (e.g.. 
40  CFR  798.3260).  Such  studies  might 
involve  neurobehavioral,  neurochemical, 
pharmacokinetic,  and/or 
histopathological  assessments.  Because 
fetuses  and  infants  may  be  particularly 
sensitive  to  neurotoxicants.  special 
studies  involving  in-utero  and  neonatal 
exposures  might  be  indicated. 

The  follow-up  required  for  pulmonary 
toxicity  concerns  would  frequently 
involve  subchronic  and/or  chronic 
inhalation  studies  (40  CFR  798.2450  and 
798.3260),  emphasizing  histopathology  of 
the  respiratory  tract.  If  indicated, 
pulmonary  function  measurements,  host 


"  A  protocol  developed  by  the  National 
Toxicology  Program  of  the  National  Institute  of 
Environmental  Health  Science*  ii  available  In  Xhf 
public  docket. 
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defense  assays,  immunotoxicity  tests, 
and  enzyme  assays  of  lavage  cells  and 
fluids  might  be  required  in  conjunction 
with  these  exposures.  If  both  chronic 
toxicity  and  carcinogenesis  were  of 
concern,  then  a  combined  protocol  (40 
CFR  798.3320)  would  be  in  order. 

Tier  3  testing  to  follow  up  on  Tier  1 
findings  would  depend  on  the  specific 
identified  concerns.  EPA  anticipates 
that  such  concerns,  identified  by 
previous  scientific  studies  in  the 
literature  or  by  the  occurrence  of  known 
toxic  chemicals  in  the  emissions,  would 
most  often  pertain  to  potential  hepatic, 
renal,  or  endocrine  toxicity,  but  effects 
on  other  organ  systems  or  physiologic 
processes  are  also  possible.  Potential 
testing  might  include  metabolic, 
subchronic  exposure,  and/or  chronic 
exposure  studies  (40  CFR  798.7100, 
798.2450,  and/or  798.3280).  but 
specialized  functional,  immunologic,  and 
enzyme  studies  might  also  be  required. 

As  previously  mentioned,  Tier  3 
requirements  could  also  include 
additional  work  to  improve  the  exposure 
estimates  submitted  in  compliance  with 
Tier  1.  The  need  for  additional  exposure 
data  would  depend  in  part  on  the 
limitations  of  the  Tier  1  estimates,  and 
in  part  on  the  nature  of  the  associated 
health  effects  information.  That  is, 
highly  precise  and  accurate  exposure 
information  would  not  be  cost  effective 
if  the  health  assessment  were  based  on 
limited  and/or  uncertain  results,  and 
\'ice  versa. 

The  approach  which  EPA  plans  to  use 
in  determining  the  potential  need  for 
greater  precision  and  accuracy  in  the 
exposure  information  is  to  consider  the 
slope  of  the  toxic  response.  If  the  slope 
is  steep  within  the  range  of  potential 
human  exposures,  then  a  small  change 
in  exposure  is  likely  to  have  a  major 
impact  on  the  eventual  risk  assessment. 
Greater  precision  would  thus  be 
required  in  the  exposure  calculation.  If 
adverse  health  effects  appear  likely 
within  the  projected  range  of  exposures, 
improved  estimates  might  also  be 
needed  to  determine  the  conditions  and 
locations  under  which  these  exposures 
might  occur  as  well  as  the  size  of  the 
potentially  affected  populations.  On  the 
other  hand,  if  only  minor  health  effects 
occur  at  levels  well  above  ambient 
cpncentrations  and  only  a  relatively 
small  number  of  people  are  likely  to  be 
exposed,  then  additional  refinements  of 
the  exposure  calculations  would  not  be 
warranted. 

Tier  3  exposure  assessment  could 
include  physical  monitoring  studies  or 
the  application  of  more  sophisticated 
modeling  techniques,  some  of  which  are 
described  in  Section  V1.B.2.  However, 
the  precise  nature  of  these  studies 


would  be  strongly  influenced  by  intenm 
advances  that  are  expected  in  the 
growii\g  science  of  exposure 
assessment.  The  general  topic  of 
gasoline  exposure  is  receiving  increased 
attention  by  the  scientific  community  as 
a  topic  for  research,  in  recognition  of  the 
limited  knowledge  base  currently 
available  for  determining  the  risks  from 
mobile  source  emissions  and  from  the 
use  of  motor  vehicle  fuels.**  Thus,  new 
information  and  new  scientific 
methodologies  for  monitoring  and 
estimating  population  exposures  are 
expected  to  emerge  in  a  time  frame 
which  will  be  useful  for  guiding  the 
types  of  exposure  assessments  which 
might  be  required  at  the  Tier  3  level. 

EPA  requests  comments  on  the 
possible  scenarios  and  test  guidelines 
outlined  above,  and  solicits  suggestions 
on  other  health  effect  and  exposure 
studies  which  should  be  considered.  An 
alternative  approach  for  determining 
Tier  3  testing  requirements  would  permit 
the  responsible  manufacturers  to 
propose  testing  scenarios  which  would 
address  the  areas  of  concern  identified 
by  EPA  as  requiring  Tier  3  follow-up 
evaluation.  Such  proposals  would  be 
subject  to  review  and  approval  by  EPA 
scientists  prior  to  their  implementation 
by  the  manufacturer  in  compliance  with 
Tier  3.  Comments  are  requested  about 
this  alternative  approach. 

V'll.  Reporting  Requirements 

The  materials  to  be  submitted  to  EPA  . 
following  completion  of  all  Tier  1  and 
Tier  2  requirements  are  divided  into 
three  major  categories:  Basic 
registration  data,  a  summary  report,  and 
appendices.  Producers  who  must 
conduct  additional  testing  under  Tier  3 
will  be  required  to  submit  a  final  report 
when  the  designated  Tier  3  testing  is 
complete.  The  nature  of  the  information 
to  be  included  in  each  reporting 
category  is  described  below. 

A.  Basic  Registration  Data 

The  information  mandated  by  existing 
regulations  under  section  211(b)(1)  must 
be  submitted  (or  resubmitted) 
individually  for  each  product  being 
registered,  using  EPA  forms  which  are  in 
effect  at  the  time  of  the  submittal.  This 
requirement  pertains  to  all  previously 
registered  fuels  and  additives,  including 
relabeled  products,  as  Well  as  those  for 
which  first-time  registration  is  sought. 
However,  if  the  basic  registration  data 
previously  submitted  for  an  existing  fuel 
or  additive  is  accurate  and  complete, 
then  a  statement  asserting  that  this  is  so 
will  suffice  in  lieu  of  the  submittal  of 
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duplicate  information.  A  finding  by  EPA 

that  this  information  is  not.  in  fact, 
accurate  and  complete  as  claimed  wi!i 
result  in  the  report  being  considered 
inadequate. 

The  basic  information  currently 
required  fcjr  fuel  and  additive 
refiistration  includes  product  and 
manufacturer  idertification, 
concentration  and  purpose  in-use,  and 
specific  compositional  data  In  addition 
to  these  items,  information  on  the 
production  volume  of  each  prodiirt  will 
be  required.  If  the  producer  has 
participated  in  trobp  efforts  to  satisfy 
Tier  1  and  Tier  2  requirements  for  the 
product,  then  identifying  infnrma'on  for 
the  group  must  also  be  provided 
Similarly,  if  the  producer  is  relying  on 
another  manufacturer's  for  groups) 
previous  rPS'S'ration  ma'priais  in 
compliance  with  the  testing 
requirements  for  a  new  product,  then  the 
other  manufact^irer  and  product  (or 
group)  must  be  identified  In  addition, 
the  producer  must  certify  and  provide 
evidence  that  the  first  manufacturer  has 
been  notified. 

B.  Summary  Report 

This  document  will  provide  a  t^xt 
summary  of  the  evaluation  procedures, 
results,  and  conclusions  pertaining  to 
Tiers  1  and  2.  A  cover  page  should  be 
included,  identifying  the  subject  product, 
the  manufacturer's  name  and  address, 
and  a  designated  contact  person  and 
phone  number.  For  group  submissions, 
all  products  and  manufacturers  to  which 
the  report  pertains  must  be  named,  and 
a  contact  person,  address,  and  phone 
number  for  the  group  must  be  identified. 
If  a  group  submission  has  been  prepared 
under  the  aegis  of  a  trade  or  other 
umbrella  organization,  this  organization 
must  also  be  identified.  The  body  of  the 
sum.mary  report  should  be  divided  into 
the  following  sections: 

1.  Executive  Summary 

This  should  consist  of  a  brief 
description  of  the  general  results  and 
conclusions  of  Tier  1  and  Tier  2 
activities,  emphasizing  information  and 
test  data  which  provide  evidence  for 
potential  adverse  health  and/or  welfare 
effects. 

2.  Tier  1  Report 

This  section  of  the  su:r,mary  report  is 
intended  to  provide  an  overview  of  the 
information  provided  by  Tier  1.  Detailed 
procedural  descriptions,  tables,  and 
other  outputs  are  to  he  i.^cluded  in  the 
appendices. 

Literature  search.  The  search  methods 
should  be  described,  i.nciudmg  the 
identity  of  data  bases,  search  terms,  and 
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time  periods  accessed.  Any  in-house 
and/or  other  unpublished  studies 
included  In  the  literature  search  should 
also  be  described  briefly.  The  results 
and  conclusions  of  the  literature  search 
with  respect  to  potential  health  and 
welfare  effects  of  the  subject  fuels/ 
additives  should  be  summarized.  If  test 
documentation  pro\nded  by  the 
liferatiire  search  has  been  used  to 
satisfy  some  or  all  of  the  other  progrem 
requirements,  the  relevant  studies 
should  be  discussed  and  their  adequacy 
to  fulfill  the  specific  purposes  of  the 
associated  program  requirements  should 
be  justified.  Finally,  the  person(s)  or 
contractors  conducting  the  search  are  to 
be  identified. 

Emission  generation  and 
characterization.  This  section  of  the 
summary  report  should  identify  the 
vehicle  selected  and  descnbe  the 
procedures  followed  in  vehicle 
preparation  and  maintenance  and  in  the 
generation,  storage,  and  processing  of 
emissions  for  testing.  A  description  of 
the  analytic  methods  used  to 
,  charactenze  the  fuel/additive  emissions 
products  should  also  be  provided. 
Problems  encountered  in  generuting 
and/or  characterizing  the  emissions 
should  be  discussed,  mcluding  attempts 
to  resolve  the  problems  and  their 
potential  effects  on  testing  outcomes 
The  laboratories  performing  these 
procedures  should  be  identified. 

Modeling.  The  underlying  principle!), 
functions,  and  limitations  of  the  chosen 
modeling  or  other  analytic  methods 
should  be  explained,  and  a  summer)  of 
results  and  conclusions  provided. 

3.  Tier  2  Report 

For  each  study,  the  objectives. 
principles,  and  genera!  procedures 
should  be  outlined  and  the  findings  anti 
concKisions  summarized.  Discussion 
should  De  included  regarding  problems 
enCG'untered  during  the  performance  of 
the  tests  and  the  methods  used  to 
resolve  them.  This  discussion  should 
include  the  impact  which  such  problems 
may  have  had  on  the  study  outcomes. 

4.  Conclusions 

Further  testing  needs  should  be 

identified  or  else  a  discussion  should  be 
provided  explaining  why  the  results  of 
Tiers  1  and  2  should  not  trigger  Tier  ?, 
testing  requirements, 

C  Appendices 

Detailed  information  in  support  of  the 
general  discussions  contained  in  the 
summary  report  are  to  be  subm.itted  as 
appendices  to  that  report  In  regard  to 
the  literature  search,  the  appendices  will 
contain  fl)  summary  tables,  using  the 
format  for  Table  IV  suggested  within  the 


draft  petition  process  guidelines 
associated  with  the  air  toxics  program 
(available  in  Central  Docket  Section  A- 
130.  EPA  Docket  No.  A-9Q-48),  12)  a 
complete  printed  copy  of  reference  lists 
and  associated  abstracts  obtained  from 
database  searches.  (3]  complete 
documentation  of  in-house  studies  and 
other  unpublished  informatior.  sources. 
and  (4)  complete  documentation  (e.g.. 
copies  of  journal  articles)  of  previous 
studies  which  are  being  cited  in 
satisfaction  of  emission  characterization 
and/or  Tier  2  test  requirements. 
Appendices  to  the  emission 
characterization  section  will  contain 
detailed  protocols,  copies  of  all  relevant 
laboratory  reports,  a  list  of  all  speciated 
emission  products  and  their  emission 
rates,  and  documentation  of  cahbration/ 
verification  procedures.  For  the  section 
on  modeling  methods,  an  appendix 
should  be  provided  for  delaiied 
calculations  and  results. 

.^n  appendix  is  also  required  for  each 
of  the  tests  conducted  in  compliance 
with  Tier  2  requirements.  These 
appendices  should  contain  the  full 
detailed  study  protocol,  complete 
Ittboratorv'  report,  statistical  analysis  of 
the  findings,  and  &c;ienlific  conclusions. 
These  materials  should  conform  to  the 
reporting  requirements  of  the  mdividual 
study  guidelines  as  well  as  the  general 
standards  for  record  keeping  and 
reporting  specified  in  40  CFR  part  792, 
subpart  ).  A  final  appendix  should  be 
provided,  containing  laboratory 
certifications  and  associated  personnel 
credentials, 

D.  Tier  3  Report 

Reports  for  additional  tests  required 

under  the  provisions  of  Tier  3  should 
include  a  cover  pajie  with  identifying 
information  as  described  above  for  the 
Tier  1  and  2  summary'  report  The  report 
should  begin  with  discussion  of  the 
concerns  urising  under  the  prevnous  tiers 
which  led  to  the  Tier  ,3  requirements,  the 
specifiL,  ohiectives  of  the  additional 
studies,  and  a  summary  of  pertinent 
results  and  conclusions  This  summary 
discussion  should  be  supported  with 
appendices  containing  the  kinds  of 
documentation  discussed  atwve  with 
respect  to  Tier  2:  Full  protocols,  lab 
reports,  statistical  analyses,  discussion 
of  problems  and  findings,  and 
conclusions.  The  laboratory  conducting 
the  required  tests  must  be  identified, 
and  relevant  certifications  and 
personnel  credentials  provided. 

VIII.  Special  Provisions 

.4  Exemption  for  Relcbe/ed  Products 

A  company's  product  is  registered  as 
"relabeled"  if  it  is  simply  a  repackaged 


Hnd  rebranded  versicn  c.i  h  formulation 
whu,h  is  also  registert»d  by  the  originai 
rtianufdLtuier  As  previously  discussed, 
requiring  companies  which  sell 
relabeled  products  to  conduct  the  health 
and  welfare  effects  assessments 
proposed  in  today's  rulemaking  would 
clearly  duplicate  the  enorts  of  the 
original  manufacturer.  Thus,  under  the 
authority  of  section  211(e)(3MC),  which 
proviiics  thdt  the  Aciri,ir;iMrator  may 
exemp;  imrr  ihe  rme  Hrv  'uel  or  fuel 
additivi  uj'un  h  [■■i;::n,>,  :'iat  any  testing 
of  that  fuel  or  foe  i  h  i  live  would  be 
duplicative  of  adqiutte  existing  testing, 
relabeled  priduf  t.^  wll  be  exempt  from 
ibeevaluHii:  h   ;;   ewting  requirements 
of  theregiMr.it   ;;  i  n^gram.  For 
relabeled  products,  only  basic 
registration  information  will  be  required, 
as  described  above  in  section  VIIA.  Of 
course,  this  presumes  that  the 
registration  requirements  proposed  in 
this  NPRM  would  be  satisfied  for  the 
original  product  by  the  original 
manufacturer. 

Among  the  total  of  1. 180 
manufacturers  with  one  or  more 
registered  fuel  additives  as  of  mid-1990, 
over  half  (604)  registered  only  relabeled 
additives,  and  will  therefore  not  be 
required  to  comply  with  the  health  and 
welfare  effects  e«!!»p*«ment  provisions  of 
the  registration  :ir(  i."am.  Relabeled 

additives  acr  >  ' ^  approximately  30 

percent  of  all  hi;    y  f  products 
currently  registered. 

B.  Applicability  of  Evaporative 
Emission  Testing 

As  discussed  fully  in  section  IIIC, 
requirements  for  the  chemical 
characterization  and  toxicologic  testing 
of  evaporative  emissions  are  proposed 
to  apply  only  to  those  fuels  and 
additives  for  which  vaporization  is 
expected  to  be  significant.  Fuels  which 
are  supplied  by  way  of  sealed 
containment  and  engine  delivery 
systems  would  thus  be  exempt  from 
evaporative  emission  requirements,  as 
would  liquid  fuels  with  RVP  less  than 
2.0  psi.  Methane,  propane,  and  diesel 
fuels  would  be  exempt  from  evaporative 
emissions  testing  under  this  guideline. 

The  proposed  criteria  for  determining 
the  applicability  of  evaporative  emission 
testing  requirements  to  additives  are 
based  on  (1)  the  change  in  RVP  of  the 
appropriate  additive/base  fuel  mixture 
relative  to  the  RVP  of  the  base  fuel 
alone,  and  (2)  the  partial  pressure  of  the 
additive  in  the  additive/base  fuel 
mixture.  If  the  presence  of  the  additive 
does  not  increase  the  RVP  of  the  base 
fuel  by  at  least  0.1  psi.  and  if  the  partial 
pressure  of  the  additive  in  the  additive/ 
fuel  mixture  in  the  vapor  phase  at  100 
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degrees  Fahrenheit  and  atmospheric 
pressure  is  less  than  0.1  psi,  then 
evapora*:ve  emission  testing  would  not 

need  to  be  performed. 

C.  Small  Business  Provisions 

Section  211(el  grants  EPA 
d;9cret!onar>'  authority  to  provide 
program  exemptions,  deferments,  or 
modifications  for  small  businesses. 
iiovvever,  in  developing  the  proposed 
registration  program,  EPA  has  carefully 
balanced  the  desire  for  rigorous 
scientific  evaluation  with  consideration 
for  the  associated  costs,  and  has 
included  a  number  of  provisions 
designed  to  decrease  the  cost  burdens  to 
ail  manufacturers.  These  general  cost- 
reduction  provisions  include:  (1)  The 
tiered  program  structure  which  imposes 
rigorous  testing  requirements  only  when 
needed  to  further  explicate  significant 
identified  concerns,  (2)  the  opportunity 
to  share  program  costs  and  burdens 
with  other  manufacturers,  (3)  the  ability 
to  rely  on  existing  adequate  information 
for  compliance  with  testing 
requirements,  (4)  the  exemption  for 
relabeled  products,  and  (5)  the  general 
reliance  on  existing  regulatory  programs 
for  evaluating  potential  emission  control 
system  effects.  In  consideration  of  these 
provisions,  EPA  is  not  initially  proposing 
to  implement  the  authority  to  make 
special  allowances  for  small  businesses. 

EPA's  economic  analyses  indicate 
that  the  financial  impact  of  the  proposed 
program  on  most  fuel  and  fuel  additive 
producers  would  be  relatively  modest 
The  median  cost  per  producer  is 
estimated  to  be  about  $2,000  for 
compliance  with  Tiers  1  and  2. 
Furthermore,  the  costs  for  about  85 
percent  of  small  fuel  companies  and  70 
percent  of  small  additive  companies  (as 
defined  by  the  Small  Business 
Administration)  would  be  less  than 
SlO.OOO.  Nevertheless,  the  estimated 
total  costs  per  manufacturer  vary 
widely,  from  about  S500  to  over  $2 
million,  depending  on  each 
manufacturer's  number  and  type  of 
products  and  opportunities  for  cost- 
sharing  with  manufacturers  of  similar 
products.  Thus,  as  one  might  expect,  the 
financial  impact  of  the  proposed 
program  could  be  significant  for  some 
small  companies. 

As  discussed  further  in  section  XIV. 
below,  a  Regulatory  Flexibility  Analysis 
conducted  by  EPA  indicates  that  small 
fuel  producers  would  not  be  jeopardized 
by  the  proposed  rule,  but  that  nearly  six 
percent  of  small  additive  manufacturers 
(about  1.5  percent  of  all  fuel/additive 
manufacturers]  might  experience 
financial  distress.  However,  size  alone 
does  not  predict  which  additive 
manufacturers  would  be  adversely 


affected,  and  EPA  has  not  yet  been  able 
to  Identify  what  if  any.  common  factors 
place  certain  small  companies  at  risk 
Further  analysis  is  expected  to  clarify 
these  factors  and,  if  appropriate,  EP.^ 
may  elect  to  implement  special 
provisions  for  such  companies  in  the 
final  rule. 

Various  alternative  provisions  are 
under  consideration  for  this  purpose. 
First  the  vulnerable  companies  could  be 
excused  from  one  or  more  of  the 
program's  requirements.  For  example, 
they  could  be  excused  from  all  Tier  2 
biological  testing  or  could  be  required  to 
conduct  only  those  Tier  2  tests  which 
address  the  endpoints  mandated  by 
statute  (carcinogenicity,  mutagenicity, 
and  teratogenicity).  Another  alternative 
would  be  to  require  only  the  Tier  1 
hterature  search  for  such  companies.  To 
ensure  that  no  small  additive  companies 
would  be  financially  stressed  by  the 
regulations,  complete  program 
exemptions  might  be  necessary. 
However,  the  potential  health  and 
environmental  effects  associated  with 
an  additive  product  are  generally  not 
related  to  the  size  of  its  producer,  and 
EPA  does  not  favor  this  alternative.  On 
the  other  hand,  because  risk  is  partly  a 
function  of  exposure,  and  potential 
exposure  to  an  additive's  emissions  is 
related  to  the  volume  produced  and 
sold,  appropriate  measures  of  volume  in 
conjunction  with  other  relevant 
financial  parameters  may  be  reasonable 
to  consider  in  determining  possible 
small  business  allowances. 

Public  comment  is  requested 
concerning  these  small  business  issues 
and  alternative  ideas  for  possible  small 
business  allowances  or  exemptions. 

D.  Possible  Exemption  for  "De  Minimis  " 
Factors 

EPA  is  considering  the  creation  of 
program  exemptions  for  certain  fuel 
additives  which  are  expected  to  have 
only  a  "de  minimis"  impact  on  the 
composition  and  biological  effects  of 
motor  vehicle  emissions.  These 
exemptions  are  contemplated  under  two 
sets  of  circumstances,  described  below. 
EPA  requests  comment  on  each  of  these 
possible  exemptions. 

The  first  exemption  under 
consideration  would  relate  to  additives 
which  are  recommended  for  use  at  less 
than  2.500  ppm  maximum  concentration 
in  fuel  and  which  fall  into  the  "baseline 
conventional"  categories  described 
above  in  section  FV.  Because  the 
elemental  composition  of  these 
additives  is  the  same  as  their  associated 
base  fuels,  and  because  some  degree  of 
emissions  variability  is  inevitable,  it 
may  be  extremely  difficult  to  distinguish 
the  emission  products  or  the  emissions- 


based  biological  effects  of  these 
additives  (as  mixed  in  base  fuel)  from 
the  emission  products  or  effects  of  the 
base  fuel  alone.  These  factors  are 
reflected  in  the  proposed  grouping 
scheme,  in  which  baseline  conventional 
additives  and  fuels  are  grouped  together 
and  share  the  same  representatives. 
However,  an  argument  can  be  made  that 
test  requirements  for  these  additives 
would  be  duplicative  of  the 
requirements  for  the  related  fuels,  and 
that  a  testing  exemption  for  the 
additives  might  be  justifiable  under 
section  211(e)(3j. 

If  the  exemption  for  baseline 
conventional  additives  were  put  into 
effect,  then  the  second  exemption 
possibility  would  arise.  This  potential 
exemption  would  apply  to  those 
additives  in  the  "atypical"  formulation 
classes  (see  section  IV)  which  had  such 
small  concentrations  of  the  atvTjical 
components  that  their  emission  products 
could  be  judged  to  be  of  negligible 
toxicologic  significance.  The  specific 
concentration  criterion  for  this 
exemption  could  be  established  by 
assuming  that  the  toxicity  of  the  atypical 
component  was  similar  to  that  of  a 
known  toxic  agent  (e.g.,  lead  or 
benzene)  and  then  estimating  the 
maximum  concentration  of  such  a 
toxicant  which  would  result  in  an 
insignificant  exposure  risk. 

Comments  are  solicited  in  regard  to 
possible  exemptions  under  these  "de 
m/rM'»?/s"  circumstances.  Suggestions  for 
the  q»e«ific  concentration  which  could 
be  used  as  tke  threshold  for  granting 
fltyptcai  additive  exemptions,  and  the 
undaHylng  rationale  for  selecting  that 
threshold,  are  also  welcome. 

E.  Possible  Temporary  Exemption  for 
Experimental  Fuels  and  Fuel  Additives 

As  part  of  the  August  7,  1990  ANPRM 
for  this  action,  EPA  requested  comment 
on  whether  special  provisions  should  be 
included  for  low  volume  fuels  and 
additives.  In  general,  commenters  on  the 
ANPRM  did  not  support  a  long  term  or 
permanent  exemption  for  low 
production  volume  fuels/additives  due 
to  equity  and  public  health 
considerations. 

Nevertheless,  EPA  believes  that. 
under  certain  circumstances,  a 
temporary  exemption  for  low  production 
volume,  experimental  fuels  and 
additives  may  be  appropriate,  similar  to 
the  provisions  for  experimental 
chemicals  under  the  Toxic  Substances 
Control  Act  (TSCA)  Authority  for  this 
possible  provision  would  be  based  on 
C.^-'K  section  211(e)(3)(A),  which  permits 
EPA  to  exempt,  defer,  or  modify  the 
program  requirements  for  any  small 
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business,  with  "small  business"  to  be 
defined  within  the  regulations.  Given 
that  compliance  costs  for  this  proposed 
program  could  exceed  a  million  dollars 
for  new  or  unique  fuels  and  additives, 
the  proposed  testing  and  evaluation 
requirements  could  pose  a  substantial 
barrier  to  Innovation  and  development 
at  a  time  when  both  environmental  and 
energy  concerns  are  generating 
significant  public  and  private  sector 
interest  and  activity  in  this  area. 

Thus,  EPA  requests  comments  on  the 
possibility  of  providing  a  temporary 
program  exemption  or  deferment  for 
experimental  fuels  and  additives. 
Eligibility  for  this  possible  exemption 
would  be  limited  to  new  products,  i  e  . 
those  which  were  not  registered  as  of 
the  effective  date  of  the  final  rule  or.  if 
already  registered,  had  not  yet  been 
placed  into  wholesale  or  retail 
commerce.  Instead  of  meeting  the 
program  requirements  immediately,  the 
interested  producer  would  apply  to  EPA 
for  a  deferment.  The  application  would 
provide  details  on  the  chemical, 
physical,  and  functional  properties  of 
the  fuel  or  additive  involved,  the 
purpose  of  the  requested  temporary 
exemption,  the  anticipated  volume  of 
use,  and  the  expected  toxicity  and 
exposure  related  to  the  product  and  its 
combustion  and  evaporative  emissions. 
Information  required  under  40  CFR 
723. 50  covering  exemptions  for 
Premanufacture  Notification  under 
TSCA  would  also  be  required.  The 
temporary  exemption  would  require 
EPA  approval  following  submittal  of  the 
application  and  review  by  EPA. 

The  temporary  exemption  would  be 
available  only  when  the  use  of  the  fuel 
or  additive  was  restricted  to 
experimental  (research,  development, 
and  evaluation)  purposes.  No  product  in 
commercial  application,  i.e.,  wholesale 
or  retail  sale,  would  be  ehgible  for  the 
deferment  of  testing  requirements.  In 
addition,  a  volume  limitation  could  be 
established.  For  example,  the  exemption 
could  apply  only  to  experimental  fuels 
not  exceeding,  say,  500,000  pounds  per 
year  or  experimental  additives  not 
exceeding  2.500  pounds  per  year  of 
production  or  consumption. 
Alternatively,  similar  to  40  CFR  720.36 
and  40  CFR  790.42(a)(5)  promulgated 
under  TSCA.  no  volume  limit  would  be 
placed  on  production  and  use,  provided 
that  the  use  of  the  fuel  or  additive  was 
restricted  to  exjjenmental  purposes.  The 
temporary  exemption  would  be  good  for 
a  period  of  5  years  after  the  exemption 
was  approved  by  EPA,  but  would  expire 
if  the  annual  use  exceeded  any  potential 
volume  limitations  or  if  the  product  was 
offered  for  wholesale  or  retail  sale.  EPA 


asks  comment  on  whether  additional 
annually  renewable  exemption  period.s 
should  be  permitted.  Comment  is  also 
requested  on  whether  volume 
restrictions  should  be  established  and,  :'. 
so,  what  limitations  would  be  mosi 
appropriate. 

IX.  Compiiance  Considerations 

As  discussed  above,  the  Tier  1  and 
Tier  2  information  proposed  in  this 
rulemaking  must  be  submitted  prior  to 
registration  in  the  case  of  fuels  and  fuel 
additives  which  are  not  registered  on 
the  date  of  promulgation  of  the  final 
regulations  (expected  June  1.  1993). 
Fuels  and  additives  already  registered 
on  the  date  of  promulgfltion  must 
comply  with  the  regulations  within  three 
years  following  the  effective  date  of  the 
final  rule.  If  further  testing  and 
information  submittal  is  required  under 
Tier  3  provisions,  a  separate  timetable 
would  be  established  for  rompliance 
with  such  requirements 

Failure  to  comply  with  the 
requirements  of  the  rule  could  result  in 
revocation  of  a  product's  registration.  In 
addition,  direct  financial  penalties  are 
specified  in  section  2n(dj  of  the  statute. 
According  to  this  provision,  persons 
who  fail  to  submit  any  information  or 
conduct  any  tests  required  by  the 
Administrator  under  section  211(b)  shall 
be  hable  to  the  United  Slates  for  a  civil 
penalty  of  not  more  than  S25.000  for 
every  day  of  such  violation  plus  the 
amount  of  economic  benefit  or  savings 
resulting  from  the  violation.  Each  day 
after  the  due  date  for  submission  of  data 
shall  constitute  a  separate  day  of 
violation.  Civil  penalties  shall  be 
assessed  in  accordance  with  sections 
205(b)  and  (c).  which  permit  EPA  to 
proceed  either  in  court  or  in  an 
administrative  action.  In  addition,  the 
district  courts  of  the  United  States  have 
jurisdiction  to  compel  the  furnishing  of 
information  and  the  conduct  of  tests 
required  under  section  211(b). 

EPA  would  consider  fnilure  to  submit 
information,  or  submission  of 
information  that  does  not  comply  with 
the  requirements  of  this  rule,  to 
constitute  a  violation  of  sections  211  (b) 
and  (e).  if  a  group  of  manufacturers 
commits  to  performing  )oint  testing,  each 
manufacturer  would  separately  be  in 
violation  of  the  rule.  However,  the 
.'\dmini8trator  would  retain  the 
authonty  to  remit  or  mitijjHte  any 
penalty. 

Because  EP/\  recognizes  thut  unusual 
circumstances  outside  the  control  of  the 
manufacturer  may  occasionally  interfere 
with  the  ability  to  comply  with  all  nf  the 
provisions  of  the  rule,  the  propofteil 
regulations  contain  mechanisms  to 
allow  manufactuers  to  request 


modification  of  the  requirements 
However.  F.PA  expects  persons  putjject 
to  this  rule  to  submit  cnmments  atx>ut 
the  feasibility  of  the  pn)pos»ed  testing 
'fqi..r»>mentB  dunng  the  conunen! 
penr.d,  and  doea  not  intend  the 
n.(  d  ficdtion  process  to  be  used  in  place 
of  such  commentary.  Instead,  the 
purpose  of  the  proposed  modirication 
process  is  to  allow  only  persons  who 
experience  unforeseen  difficulties  or 
accidents  in  conducting  the  needed  tests 
to  request  modification  of  the 
requirements  In  order  to  avoid  being 
in  violation  of  the  rule.  However,  section 
211(e)  requires  the  requisite  (Tier  1  and 
Tier  2)  information  to  be  submitted  to 
EPA  for  previously  registered  products 
within  three  years  after  the  effective 
date  of  the  rale.  Accordingly,  EPA 
proposes  that  modification  requests 
must  be  submitted  as  soon  as  the 
manufacturer  is  aware  of  the  difficulty, 
thus  prohibiting  persons  from  waiting 
until  the  deadline  before  informing  EPA 
of  circumstances  which  might  prevent 
EPA  from  receiving  the  data  on  time. 

X.  Confidential  Busine»«  Information 

A  provision  under  section  211(b)(2) 
states  that  the  results  of  health  effects 
tests  "conducted  in  conformity  with  test 
procedures  and  protocols  established  by 
the  Administrator"  shall  not  be 
considered  confidential.  Thus, 
information  supplied  to  EPA  in 
compliance  with  testing  requirements 
will  be  available  to  the  pubUa  However, 
the  statute  specifically  differentiates 
between  health  effects  lest  data  and 
other  information  submitted  for 
registration  Thi;R  riata  on  product 
compusiwiiii  bin'.    '^ifT  registration 
information  not  integral  to  the  testing 
program  will  continue  to  be  held  m 
confidence. 

XI.  Public  PHrtu:ipatu)n 

EPA  strongly  encourages  full  public 
participation  in  its  decision-making 
processes.  In  addition  to  those  areas 
where  specific  comment  has  been 
requested,  EPA  sobcits  comments  on  all 
aspects  of  today  s  proposal  from  all 
interested  parties.  Whenever  applicable, 
full  supporting  rationale,  data,  and 
detailed  analyses  should  also  be 
submitted  to  allow  EPA  to  make 
maximum  use  of  the  comments. 
Commenters  are  encouraged  to  provide 
specific  suggestions  for  improvements  to 
any  aspect  of  the  proposal,  especially  in 
regard  to  modifications  which  could 
reduce  the  costs  and  burdens  of  fuel  and 
fuel  additive  registration  without  unduly 
compromising  the  scientific  accuracy  of 
the  program  or  compliance  with  the 
statutory  intent.  All  comments  should  be 
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d.rected  to  the  EPA  A;r  Docket  Section, 

Docket  No.  A-90-07  (see 

■  .ADDRESSES').  Comments  will  be 

accepted  for  30  days  after  the  public 

hearing  (see    DATES"  and 

•  SUPPLEMENTARY  INFORMATION" 

i'^  section  !■ 

XII.  Statutory  Authonty 

The  statutory  authority  for  this 
proposal  is  provided  by  sections  205(b) 
and  (c),  211,  and  301(a)  of  the  Clean  Air 
Act  as  amended  (42  U.S.C.  7524(b)  and 
(cj  7545,  and  7601fa),  Public  Law  95-95). 

XIII  .Administrative  De-signation  and 
Regulatory  Analysis 

Under  Executive  Oder  12291.  EPA 
must  judge  whether  a  regulation  is  major 
and  therefore  subject  to  the  requirement 
that  a  Regulatory  Impact  Analysis  (RIA) 
be  prepared.  Major  regulations  are 
defined  to  be  those  which  have  an 
annual  impact  on  the  economy  of  $100 
million  or  more,  have  a  significant 
adverse  impact  on  competition, 
investment,  employment,  or  innovation, 
or  result  in  a  major  price  increase  for  the 
affected  product. 

.A  regulatory  support  document  which 
presents  EPA's  analysis  of  the  costs  and 
economic  impacts  of  the  proposed  rule 
is  available  for  review  in  the  public 
docket.  EPA  estimates  that  the  costs  to 
industry  for  submittal  of  the  proposed 
requisite  data  for  Tiers  1  and  2  would 
total  approximately  S83  million  incurred 
over  the  first  three  year  period  after 
promulgation  of  the  final  rule.  Thus,  the 
average  annual  cost  during  this  period 
would  be  about  %2.7  million.  In  the 
subsequent  three  years.  Tier  3 
requirements  might  cost  an  additional 
SlO  million  armually.  These  projected 
overall  costs  are  far  less  than  the  $100 
miUion  annual  cost  criterion  which 
defines  a  "major  rule".  Also,  the 
proposed  rule  would  not  be  expected  to 
significantly  impact  competition, 
investment,  employment,  or  innovation. 
or  result  in  major  price  increases  in  the 
industry. 

This  proposed  regxilation  was 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  as 
T'-quired  by  Executive  Order  12291.  Any 
wntten  comments  from  OMB  and  any 
EPA  response  to  OMB's  comments  are 
available  in  the  pubhc  docket  for  this 
rulemaking. 

While  the  costs  of  the  proposed 
program  would  be  expected  to  vary 
widely  between  various  fuel/additive 
groups  and  amoung  individual 
manufacturers,  a  hypothetical  example 
nay  help  to  clarify  the  proposed  scope, 
time  frame,  and  costs  of  the  program. 
Based  on  the  analysis  provided  In  the 
regulatory  support  document,  a  possible 


testing  scenario  and  the  associated 
compliance  costs  for  a  hypothetical 
group  of  products  is  discussed  below 
and  summarized  in  Figure  6.  These  costs 
would  pertain  to  the  evaluation  and 
testing  of  a  fuel  selected  to  represent  the 
hypothetical  group.  The  total  costs 
would  subsequently  be  shared  by  all  of 
the  manufacturers  with  products 
enrolled  in  the  group.  The  requirements 
and  costs  assume  that  the  group  consists 
of  40  fuels  and  additives  which  contain 
no  "atypical"  elements,  that  the  group 
does  not  qualify  for  exemption  from 
evaporative  emission  testing,  and  that 
adequate  existing  studies  are  not 
available  to  fulfill  any  of  the  speciation 
or  biological  test  requirements. 
Therefore,  under  this  hypothetical 
situation,  all  of  the  potential 
requirements  of  Tiers  1  and  2  must  be 
conducted.  Combustion  emission 
generation  procedures  are  assumed  to 
be  performed  using  one  light-duty 
vehicle,  for  both  emission 
characterization  and  biological  testing 
purposes. 

Figure  6:  Hypothetjcal  Cost  Scenario 


Cost 

Data  Research  and  Analysis 

Vehtcle  Costs 

ComtxjstKjn  Emissioo  GeoerB- 

twn/Speciation 

Evaporative  Emission  Genera- 

tion/Speaabon _ 

$16, »C 
32.50C 

27.000 

4.000 

Total  Tier  1  Costs 

eo.ooo 

Tier  2  requtremenls 

Comtxjstwn  Emission  Genera- 
tion  — 

Biological  Tests  on  Comtxis- 
tiofi  Emissions                       .  . 

59.000 

294  000 

Evaporative  Emission  Genera- 
lion                      .< 

16.000 

Biological  Tests  on  Evapora- 
tive Emissions - ~ 

286.000 

Total  Tier  2  Costs 

655,000 

Administrative     and     ReportK>g 
Costs.   .             

157,000 

Total  Tier  1,  Tier  2.  Administra- 
tive Costs     

B92.000 

Estimated  Costs  o(  Tier  „ 

32-2.500,000 

Total  Costs - 

3-3,500,000 

Under  this  scenario,  the  cost  of 
conducting  all  requirements  of  Tier  1  is 
estimated  at  approximately  $80,000  Of 
this,  EPA  estimates  data  research  and 
analysis  (literature  search  and  data 
modeling)  costs  to  be  about  $16,500,  and 
vehicle-related  costs  (acquisition/ 
operation/mileage  accumulation)  to  be 
about  $32,500.  EPA  estimates  a  cost  of 
$27,000  for  generation  and  speciation  of 
combustion  emissions,  and 
approximately  $4,000  for  generation  and 
speciation  of  evaporative  emissions. 


Further.  EPA  estimates  the  costs  of 
conducting  all  Tier  2  test  requirements 
to  total  nearly  $655,000  under  this 
hypothetical  example.  Including  set  up 
costs,  combustion  emission  generation 
costs  are  estimated  at  about  $59,000. 
while  biological  testing  of  combustion 
emissions  is  estimated  at  nearly 
S294  000  The  cost  of  generating 
adequate  evaporative  emissions  to 
conduct  all  Tier  2  screening  tests  would 
be  approximately  $18,000,  and 
conducting  Tier  2  tests  on  these 
emissions  is  estimated  to  cost  S286.000, 

The  administrative  costs  for 
organizing  and  administering  the  group 
and  for  reporting  the  Tier  1  and  2  results 
to  EPA  is  judged  to  be  nearly  $157,000. 
Adding  this  to  the  Tier  1  ar.d  Tier  2  costs 
provided  above  yields  a  total  cost  of 
approximately  S892.000  for  the  group  as 
a  whole.  Assuming  these  costs  are 
incurred  over  a  three-year  penod  and 
are  divided  equally  among  the  40 
products  in  the  group,  the  cost  to  a 
manufacturer  with  a  single  product  in 
this  group  would  be  about  $7,300 
annually  for  three  years,  or  $22,000  in 
total. 

Let  us  assume  further  that,  within  18 
months  of  receiving  the  group's  report. 
EPA  determines  that  the  submittal  is 
complete  and  that  die  required  Tier  1 
and  2  evaluations  have  been  adequately 
performed.  However,  a  number  of  health 
concerns  are  raised  by  the  results.  The 
literature  search  suggests  a  high 
potential  for  toxic  liver  effects  to  be 
caused  by  chronic  exposure  to  the 
combustion  emissions  of  fuels  similar  to 
those  in  the  group,  and  the  Tier  2  results 
indicate  a  need  for  further  evaluation  of 
possible  carcinogenic  and  pulmonary 
effects  of  three  emissions.  In  addition,  a 
large  and  widespread  population  is 
expected  to  be  exposed  to  the  emissions 
of  products  in  this  group.  Thus  EPA 
determines  that  more  rigorous  testing  is 
necessary  under  Tier  3  to  clanfy  the 
potential  nsks  posed  by  this  group  of 
products. 

Under  this  hypothetical  scenario,  two 
tests  are  likely  to  be  required  to  address 
the  identified  areas  of  concern:  .A  two- 
year  combined  chronic  toxicity/ 
carcinogenicity  study  conducted  in  two 
species,  and  a  metabolism  study  to 
elucidate  the  potential  carcinogenic 
mechanisms.  The  group  is  given  three 
years  m  which  to  complete  these  tests. 
The  total  cost,  including  costs  for 
emission  generation  and  biological 
testing.  18  estimated  tt  2  to  2.5  million 
dollars  When  divided  equally  among 
the  40  products  in  the  group  and  spread 
over  the  three-year  compliance  penod, 
the  Tier  3  testing  cost  per  product  in  this 
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group  would  be  in  the  range  of  $17- 
21,000  annually  for  three  years. 

In  sum,  EPA  estimates  that  the  total 
costs  to  this  hypothetical  group  would 
range  from  approximately  3  to  3.5 
million  dollars,  incurred  over  a  seven  or 
eight  year  time  period.  The  total  cost  for 
each  product  would  range  from  about 
$75,000  to  $87,500,  averaging  about  $10- 
12,000  per  year.  EPA  seeks  comments  on 
these  estimates,  given  such  a  scenario 

The  above  discussion  illustrates  the 
compliance  costs  which  the  proposed 
program  might  entail  for  a  group  of  fuel/ 
additive  producers.  However,  the 
proposed  program  could  have  some 
indirect  cost  implications,  as  well.  For 
example,  if  the  costs  of  compliance 
represented  a  significant  barrier  to  entry 
into  the  fuel/additive  marketplace,  real 
social  costs  (including  potential 
environmental  costs)  could  be  mcurred 
as  a  result  of  delayed  or  deterred 
innovation.  These  potential  social  costs 
have  not  as  yet  been  quantified,  and 
EPA  requests  comment,  along  with 
supporting  data,  on  how  to  evaluate  and 
quantify  such  indirect  impacts  of  the 
program. 

XIV.  Compliance  with  Regulatory 
Flexibility  Ad 

Under  section  605  of  the  Regulatorv 
Flexibility  Act,  5  U.SC,  601  etseq..  the 
Administrator  is  required  to  assess  the 
economic  impact  of  this  proposed 
regulation  on  small  business  entities. 
Accordingly,  a  Regulatory  Flexibility 
Analysis  (RFA)  has  been  prepared  and 
is  available  in  the  public  docket.  The 
RFA  compares  the  estimated  financial 
effects  of  the  proposed  programs  on 
large  and  small  companies  as  defined  by 
the  Small  Business  Administration. 

Using  weighted  average  financial 
statistics  based  on  a  sample  of  current 
fuel  and  additive  manufacturers,  the 
RFA  analyzes  the  impacts  of  the 


proposed  program  by  projecting  the 
effects  which  the  estimated  comphancp 
costs  would  have  on  each  company  s 
return  on  assets  (ROA),  For  both  ftiel 
and  additive  producers,  the  analysis 
shows  that  changes  m  ROA  dirpctly 
attributable  to  the  proposed  reguUinuns 
would  be  greater  for  small  companies 
than  large  ones.  On  the  average,  small 
companies  tend  to  have  lower 
compliance  costs  than  large  companies, 
but  this  tendency  is  outweighed  by  the 
relatively  greater  vulnerability  of  small 
companies  resulting  from  their  much 
lower  levels  of  assets  and  earnings. 
Among  fuel  manufacturers,  these 
ROA  effects  do  not  appear  to  have  a 
significant  impact.  Only  two  small  fuel 
producers  in  the  sample  would 
experience  a  reduction  in  ROA  b\  hs 
much  as  one  percent,  and  none  woulfi 
be  driven  into  severe  financial  dif^^ress 
or  closure.  Among  additive 
manufacturers,  however,  the  impcK's  of 
the  proposed  regulations  appear  more 
significant.  While  the  impacts  on  large 
additive  companies  would  be  extremely 
minor,  the  analysis  projects  that  2.1 
(almost  six  percent)  of  small  additive 
companies  might  experience  a  reduction 
in  ROA  to  less  than  2.5  percent,  whir  h  is 
indicative  of  financial  stress.  In 
addition.  18  small  companies  might  be 
pushed  into  severe  financial  distress 
iROA<  -4  percent),  and  two  info 
closure  (RO.'\<  -  30  percent) 
Additional  analysis  will  be  needed  to 
identify  the  specific  factors  which  cause 
this  subset  of  small  additive  companies 
to  be  at  particular  financial  risk. 
Potential  allowances  for  small 
businesses  are  discussed  above  m 
section  V'lII  C 

XV.  Compliance  with  the  Paperwork 
Reduction  Act 

The  information  collection 
requirements  m  this  proposed  rule  have 


been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C,  3501  Pi  neq  An 
information  CoUec  tii  r  Request 
document  has  been  prepared  by  EPA 
(ICR  Na  309.06)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch;  EPA;  401  M 
St.,  SW.  (PM-223Y):  Washington.  DC. 
?<Mm  or  hv  i  ,,'.\\n^  [2D:.'  JNV  ;r40. 

Public  reporting  burden  fur  this 
collection  of  information  is  estimated  to 
vary  from  1  to  1,768  hours  per  response 
with  an  average  of  440  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  the 
collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Ch.t^  Ir '   rmation  Policy  Branch;  EPA; 
401  .M  St.,  SW.,  (PN4-223Y):  Washington. 
DC,  2r>460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
\\  -1  s h mv'! > ':'.  I X  '■  .:(1503.  marked 
Attention;  Desk  Officer  for  EPA".  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in  this 
proposal. 

List  of  Subtert!,  m  ■«)  CFR  Pa.-t  T 

Fuel,  Fuel  additive.  Gasoline.  Motor 
vehicle  pollution.  Penalties, 
Incorporation  by  reference. 

Dflted:  April  i.  1992. 
'>A  iliiam  K    Keilly, 
Aaminislrator 
[FR  Doc.  92-8066  Filed  4-14-82;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  80,  86,  and  SOO 

(AMS-fBL-4120-lj 

fliN  2060-AC04 

Contro)  of  Atr  Poilution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Refueling  Emission 
Regulations  for  Gasoline-Fueled  Light- 
Duty  Vehicles  and  Trucks  and  Heavy- 
Outy  Vehicles 

AQENCV:  Environmental  Protection 

Agency  (EPA). 

ACTiOH".  Final  agency  action  pursuant  to 
section  202(a)(8)  of  ie  Clean  Air  Act 
regarding  onboard  control  of  refueling 

emissions. 

summary:  On  August  19. 1987  (52  FR 
31162),  EPA  published  a  proposal  to 
require  vehicle-based  (onboard)  control 
of  refueling  emissions  from  gasoline- 
powered  light-duty  vehicles,  light-duty 
trucks,  and  heavy-duty  vehicles.  This 
notice  announces  EPA's  decision  not  to 
promulgate  onboard  control 
requirements  at  this  time  and  explains 
the  rationale  for  that  decision. 
ADDRESSES:  Materials  relevant  to  this 
acf.cn  art'  contained  in  public  dockets 
A-87-11  and  A-84-07,  located  in  the  Air 
Docket  of  the  U.S.  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  and  are  available  for 
review  m  room  M-1500  between  the 
hours  of  8:30  a.m  to  12  p.m.  and  1:30 
p  m.  to  3.30  p.m.  on  weekdays.  As 
provided  in  40  CFR  part  2.  a  reasonable 
f p fi  rn a V  1  >♦ '  n ^.  i' ^^ .1  f  "  r ''^' r  . ' r K 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  James  Bryson.  U.S.  Environmental 
Protection  Agency,  Regulatory 
Development  and  Support  Division.  2565 
Plymouth  Rd.,  Ann  Arbor.  Ml  48105, 
telephone:  313-741-7828. 

SUPPLEMENTARY  INFORMATION 

1   Background 

For  over  15  years,  the  control  of 
vehicle  refueling  emissions  has  been  the 
subject  of  a  complex  debate.  Two 
technologies  exist  to  control  these 
emissions.  Onboard  (vehicle-based 
controls)  and  Stage  II  (controls  at  the 
dispensing  pump).  Each  approach  has 
certain  advantages  and  disadvantages, 
but  if  implemented  properly,  either 
would  be  effective  at  controlling 
refueling  emissions. 

Section  202(a)(6)  of  the  1977  Clean  Air 
Act  (CAA)  Amendments  directed  EPA 
to  study  the  relative  merits  of  the  two 
control  strategies  for  refueling 
en:iis8ions.  If.  based  on  the  study,  EPA 
f.iund  onboard  vapor  recovery  feasible 
and  desirable,  it  was  to  prescribe 


standards  requiring  the  use  of  such 
technology  after  consulting  with  the 
Secretary  of  Transportation  with  respect 
to  motor  vehicle  safety.  EPA  began  the 
study  of  onboard  and  Stage  II  controls 
In  1983,  and  in  1984  released  a  draft 
gasoline  marketing  study  for  public 
comment  (49  FR  31706.  August  8, 1984) 
(see  public  docket  A-84-07).  In  the  same 
time  frame,  EPA  also  initiated 
consultation  with  the  Department  of 
Transportation  (DOT)  (through  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA))  regarding 
onboard  safety.  In  these  discussions. 
NHTSA  expressed  concern  that  the 
implementation  of  onboard  canister 
systems  would  cause  an  unquantifiable 
increase  in  the  risk  of  crash  and  non- 
crash  vehicle  fires.  Docket  Number  II- 
D-05  and  -10.  Entries  of  this  nature 
throughout  this  document  indicate 
where  such  material  can  be  found  in 
public  docket  A-87-11. 

Following  review  of  the  comments  on 
EPA's  draft  gasoline  marketing  study, 
EPA  concluded  that  the  control  of 
vehicle  refueling  emissions  was 
appropriate  and  that  onboard  controls 
were  feasible  and  desirable,  and  a 
rulemaking  was  begun.  As  part  of  the 
proposed  rulemaking  analysis,  EPA 
prepared  a  technical  report  assessing 
NHTSA's  concerns.  (II-A-17)  In  August. 
1987.  EPA  published  a  proposal  to 
require  onboard  canister  systems  for 
gasoline-powered  motor  vehicles, 
seeking  conunent  on  concerns  raised 
regarding  vehicle  safety  issues  (52  FR 
3116Z  August  19. 1987). 

Following  publication  of  the  proposal. 
EPA  received  public  comment  reflecting 
both  sides  of  the  safety  issue.  Auto 
industry  interests  and  several  safety 
organizations  expressed  concerns 
similar  to  NHTSA's.  while  gasoline 
marketing  interests  and  other  safety  and 
environmental  groups  thought  such 
concerns  were  not  significant.  After  the 
comment  period  closed,  discussion 
between  EPA  and  NHTSA  continued,  as 
technical  staff  attempted  to  resolve  their 
differences. 

As  the  consultation  continued. 
Congress  began  debate  in  earnest  about 
revisions  to  the  CAA.  As  it  became  clear 
that  the  amendments  would  address  the 
control  of  refueling  emissions,  EPA 
postponed  making  any  final  decisions 
pending  the  new  legislation. 

The  CAA  Amendments  of  1990 
contain  provisions  addressing  both 
Stage  II  and  onboard.  As  is  discussed 
more  fully  below,  sections  182(b)(3),  (c). 
(d)  and  (e)  require  Stage  U  in  moderate, 
serious,  severe,  and  extreme  ozone 
nonattainment  (NA)  areas.  Under 
section  182(b)(3)  and  184(b)(2)  State  II 
might  also  be  implemented  in  marginal 


ozone  N'.'\  areas  and  attainment  areas  in 
the  Northeast  U.S.  section  202{aj(6) 
requires  action  on  onboard  controls: 

ifil  ONBO.\RD  V.-\POR  RECOV'ERY  — 
W'ith:n  )  year  after  the  date  of  enactment  of 
the  Clean  Air  Act  Amendments  of  TWO.  the 
.Administrator  shall,  after  consuhat.on  with 
the  Secrttary  of  Transportation  regarding  the 
safety  of  vehicle-based  ("onboard")  systems 
fur  the  control  of  vehicle  refueling  emissions, 
promulgate  standards  under  this  section 
requiring  that  new  lisht-duty  vehicles 
manu'actured  begmrtng  in  the  fourth  model 
year  after  the  model  year  in  which  the 
standards  are  promulgated  and  thereafter 
sha!!  be  equipped  with  such  systems.  The 
stard^i'ds  n^quired  under  this  paragraph  shall 
appi)  to  a  percentage  of  each  manufacturer's 
fleet  of  new  hght-duty  vehicles  beginning 
with  the  four.h  mode!  year  after  the  model 
)»ar  ;r!  which  the  standards  are  prom.ulgated. 
The  pfn.pr'age  shall  be  as  specified  in  th^ 
following  tahle 

lMPl.EMENTATiON  SCHEDULE  FOR  ON- 
BOARD Vapor  Recovery  Require- 
ments 


Mole*  yea'  coTwne^ang  after  stan<jards 
pfomoigated 


Foortn 

rifth 

After  Fifth.. 


PefO«m- 
age* 


40 
80 

100 


'  Percentages  i"^  t^<?  raDi«  ^efer  to  a  pefcootage  of 

the  marn.,facTuf9r  s  saies  yol'j.Tie 

The  standards  shall  require  that  such 
systems  provide  a  minimum  evaporative 
emission  capture  efficiency  of  95  percent,  llie 

requirements  of  section  182(b)(3)  (relating  to 
Stage  II  gasoline  vapor  recovery)  for  areas 
classified  under  section  181  as  moderate  for 
ozone  shall  not  apply  after  promulgation  of 
such  standards  and  the  Administrator  may. 
by  rule,  revise  or  waive  the  application  of  the 
requirements  of  such  section  182(b)(3)  for 
ar^as  classified  under  section  181  as  Serious. 
Severe,  or  Extreme  for  ozone,  as  appropriate. 
nfter  such  time  as  the  Administrator 
deterir.mes  that  onboard  emissions  control 
systt  rrs  required  under  this  paragraph  are  in 
widespread  use  throughout  the  motor  vehicle 
fleet 

II.  Outrome  of  Consultation  With  DOT 

As  directed  by  the  CVA  Amendments 
of  1990,  EPA  has  cor=sulted  with  DOT 
regarding  the  safety  of  vehicle-based 
(onboard)  canister  systems  for  the 
control  of  refueling  emissions.  During 
the  first  half  of  1991.  several  meetings 
and  discussions  were  held  between  EPA 
and  NHTSA  officials  regarding  the 
consultation  process,  and 
correspondence  was  exchanged 
regarding  both  the  consultation  process 
and  technical  matters  related  to 
onboard  safety.  (IV-B-20;  I\'-C-170, 171. 
172;  IV-D-689,  691.  698,  699.  749;  IV-H- 
06,  07)  As  part  of  that  process,  in  August 
1 991  N'HTSA  released  an  updated  report 
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on  onboard  safety  entitled  "An 
Assessment  of  the  Safety  of  Onboard 
Refueling  Vapor  Recovery  Systems". 
(IV-D-701)  As  stated  in  the  report's 
Executive  Summary,  the  purpose  of  the 
report  was  "to  establish  IWTSA's 
consultation  position  concerning 
onboard  safety,  in  accordance  with 
statutory  direction,  to  be  used  by  EPA  in 
its  rulemaking  deliberations  concerning 
ORVR  (onboard  system]  safety."  The 
principal  conclusion  of  the  NHTSA 
report  is  that  onboard  canister 
system.? — the  only  onboard  system 
design  beyond  the  most  preliminary 
stages  of  development  and,  therefore, 
the  only  design  capable  of  being 
evaluated  in  the  report — will  result  in  an 
increase  in  safety  risk  and  thus  have  a 
negative  impact  on  safety 

In  response  to  the  release  of  MTTSAs 
report  EPA  published  a  Federal  Register 
notice  (56  FR  43682,  September  3,  1991) 
announcing  the  availability  of  the  report 
and  seeking  comment  on  the  content 
and  findings  of  the  NHTSA  study.  A 
public  heanng  was  held  on  September 
26  and  27,  1991.  and  NTTTSA  ofTlcials 
participated  on  the  heanng  panel. 
Sixteen  parties  provided  oral  testimony 
at  the  public  heanng  and  over  30  written 
comments  were  received.  Copies  of  all 
of  these  materials  are  also  available  in 
the  docket. 

On  October  31.  1991,  based  on 
NHTSA's  review  of  the  presentations 
made  at  the  public  heanng  and 
submissions  made  to  the  public  docket, 
the  NHTSA  Administrator  sent  EPA  a 
letter  stating  that  the  conclusions  of  its 
)uly  1991  report  were  unchanged  (IV-H- 
08)  In  a  November  a  1991  letter  EPA 
asked  NHTSA  to  provide  specific 
responses  to  comments  on  the  NHTSA 
report  and  to  provide  the  technical  basis 
for  the  statement  that  the  comments 
received  on  the  report  had  not  changed 
NHTSA's  views  regarding  onboard 
canister  system  safety  (I'V'-H-e) 
NHTSA  replied  in  a  November  27,  1991 
letter  to  EPA  which  included  a  technical 
evaluation  of.  and  response  to.  the 
comments  on  the  NfTTSA  report  (IV-H- 
10)  The  technical  evaluation  reaffirmed 
the  conclusions  expressed  in  NffFSA's 
report  and  m  the  NHTSA 
Administrator's  October  31.  1991  letter 

The  NHTSA  report  contained  several 
conclusions.  As  mentioned  above,  the 
principal  conclusion  of  the  report  is  that 
onboard  systems  will  result  in  an 
increase  in  safety  nsk  and  thus  have  a 
negative  impact  on  vehicle  safety  This 
conclusion  is  based  on  three  supporting 
conclusions.  First,  canister-based 
onboard  systems  would  be  more 
complex  in  design  and  operation  than 
current  evaporative  systems  (i.e. 


canister  systems  currently  used  to 
capture  evaporative  emissions  (not 
refueling  emissions)),  and  this  greater 
complexity  would  lead  to  greater  nsk 
Second,  canister-based  onboard  sv stems 
would  entail  the  handling  and  storage  of 
greater  amounts  of  flammable  vapor  on 
the  vehicle,  leading  to  greater  crash  and 
non-crash  fire  nsks  Third.  NffFSA  s 
analysis  of  its  data  indK:>itcs  thnt 
\'ehicle  fire  nsks  would  increase  with 
onboard  canister-based  systems. 
NHTSA  did  not  quantify  the  increase  in 
risk,  but  concluded  that  some  n-^k  was 
inherent  in  canister-liased  onboard 
technology  and  noted  that  Stage  11 
technology  does  not  present  this 
roncern. 

Concerns  regarding  design  and 
operating  complexity  and  increased 
safety  nsk  were  supported  by  a  number 
of  findings  in  the  NITTSA  report: 
—  As  compared  to  current  and  future 
evaporative  systems,  the  increase  In 
the  number  of  parts  and  connections 
with  canister-based  onboard  systems 
will  make  canister-based  onboard 
systems  more  vulnerable  to  failure  In 
collisions  and  in  normal  use. 
— Some  onboard  system  components, 
such  as  filler  pipe  nozzle  sealing 
devices  and  \apor  vent  valves,  will 
need  to  he  placed  in  areas  of  potential 
collision  damage,  adding  to  the 
likelihood  of  fuel  and  vapor  release  in 
collisions. 
— As  compared  to  current  and  future 
systems,  many  onboard  system 
components  will  be  larger  and 
therefore  more  difficult  to  locate  in 
areas  less  likely  to  sustain  damage  in 
collisions. 
— The  larger  onboard  system 
components,  particularly  during 
operation  in  high  ambient 
temperatures,  will  carry  much  larger 
inventones  of  fuel  vapor  than  current 
evaporative  systems,  increasing  the 
likelihood  of  fires  if  a  release  of  this 
vapor  should  occur  in  the  presence  of 
an  ignition  source. 

Concern  that  vehicle  fire  nsks  would 
increase  with  onboard  canister  systems 
was  also  supported  by  several  findings: 
— During  the  refueling  process,  vapor 
flow  from  the  fuel  tank  to  an  onboard 
system  canister  for  vapor  storage  can 
be  43  to  65  grams  per  m.inute.  This  is 
much  greater  than  current  evaporative 
flow  rates,  which  rarely  exceed  6  to  8 
grams  per  minute  and  are  generally 
less  than  1  gram  per  minute.  The  flow 
is  also  greater  than  that  contemplated 
by  the  type  of  enhanced  evaporative 
controls  being  considered  under 
section  202(k)  of  the  CAA.  Should  this 
vapor  escape,  due  to  a  design  or 
manufdctanng  error,  improper 


riiainlenance,  or  tampering 
uncontrolled  vapor  wnuid  fli  v*  into 
the  engine  compartment  or  under  the 
vehicle  and  ignite,  should  an  Ignition 
source  be  present. 

— NHTSAlaboratory  tests  simulating  a 
failed  refueling  vapor  vent  hose 
indicated  that  vapor  flowins  through 
this  hose,  if  exposed  to  igniULin 
sources  characteristic  of  the  motor 
vehicle  envuxtnment.  would  ignite  and 
result  in  a  sustained  Qame. 

— High  vapor  flow  during  vehicle 
refueling  will  result  in  a  signincant 
increase  in  the  fuel  vapor  stored 
onboard  the  vehicles  in  canisters. 
corrpared  tu  rxisting  vehicles. 

— Full  scale  laboratory  vehicle  crash 
tests  indicate  that  even  current 
evaporative  canisters  can  lose  their 
integrity  in  crashes  and  expose  the 
charcoal/vapor  contents  of  the 
canister  to  possible  ignition  sources. 
NHTSA  test  simulating  a  canister 
broken  due  to  collision  forces 
indicated  that  the  vapor  in  canisters, 
if  exposed  to  ignition  sources 
characteristic  of  the  motor  vehicle 
environment,  would  ignite  and  result 
in  significant,  self-sustaining  fires. 

Finally,  it  is  worth  noting  one  other 
finding  of  the  NHTSA  report  regarding 
the  status  of  onboard  technology: 
— There  are  no  onboard  prototype 
systems  that  function  satisfactorily 
under  all  vehicle  operating  conditions 
and  that  meet  current  evaporative  and 
tailpipe  emission  requirements. 
Further,  there  are  no  onboard 
prototypes  that  can  meet  the  more 
stringent  tailpipe  and  enhanced 
evaporative  emissions  requirements 
of  the  1990  Clean  Air  Act 
Amendments. 

In  addition  to  this  principal  conclusion 
and  the  supporting  findings.  NHTSA 
notes  that,  according  to  EPA  and  other 
studies.  Stage  II  vapor  control  systems 
are  an  effective  existing  technology 
which  presents  no  incremental  risk  and 
are  thus  a  viable  alternative  to  onboard 
controls.  NHTSA  then  concludes  that 
EPA  should  consider  the  risk  differences 
of  onboard  and  Stage  II  in  the  regulatory 
decision  concerning  onboard  controls, 
and  that  it  would  be  reasonable  for  EPA 
to  conclude  that  onboard  systems 
constitute  an  unreasonn^'r"  <!,t'p*\'  risk. 

III.  EPA's  Discretion  To  l>et<TTnine 

U  hether  lo  Require  C^nisicr  Hn'.ed 
Onboard  Cxintrols 

;.  Whether  EFA  Has  Discretion  Not  To 
Issue  an  Onboard  Requirement 

Before  discussing  EPA's  evaluation  of 
and  response  to  NHTSA's  report  and 
related  documents,  an  Initial  question  is 
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whether  EPA  has  discretion  not  to 
require  onboard  controls,  in  light  of  the 
results  of  the  consultation  process.  The 
Agency  believes  it  apparent  from  the 
statutory  text  and  structure,  as  well  as 
from  the  legislative  history  to  section 
202(a)(6),  that  EPA  retains  discretion  not 
to  require  onboard  controls  due  to 
co'hcems  regarding  their  safety.  The 
words  of  command  together  with  the 
deadline  found  in  section  202(a)(6) 
establish  a  mandatory  duty  for  the 
Agency  to  take  action  regarding 
onboard  controls  by  the  specified  dates. 
The  consultation  requirement  in  section 
202(a)(6).  however,  leaves  the  statute 
ambiguous  about  what  action  EPA  may 
take  in  light  of  that  process.  Congress 
would  not  have  mandated  imposition  of 
onboard  controls  if  the  Department  of 
Transportation  and  EPA  fmd.  after 
consultation,  that  these  systems  pose 
uiireasonable  safety  risks.  To  have 
meaning,  the  consultation  requirement 
must  allow  EPA  to  decline  to  impose 
requirements  based  on  the  results  of  the 
consultation  process. 

EPA  also  rejects  the  contention  that 
any  safety  concerns  with  onboard 
cantrol  systems  noted  in  the 
consultation  process  should  only  be 
redressed  during  the  vehicle 
certification  process  pursuant  to  section 
2r)6(a)(3){A).  This  would  mean, 
potentially,  that  automakers  would  be 
required  to  comply  with  a  requirement 
to  install  a  device  that  they  would  be 
subsequently  prohibited  from  using.  The 
Agency  does  not  believe  that  Congress 
intended  to  mandate  this  irrational 
result.  Moreover,  as  discussed  below, 
the  legislative  history  to  section 
2n2(a)(6)  states  Lhat  Congress  intended 
EP.A  to  resolve  the  issue  of  onboard 
control  system  safety  in  this  rulemaking. 

A  second  statutory  indication  that 
EFA  is  not  mandated  to  issue  a  rule 
requiring  onboard  controls  occurs  in  the 
portion  of  section  202(a)(6)  describing 
Stage  II  controls,  in  which  Congress 
recognized  the  possibility  that  onboard 
requirements  would  not  be  promulgated. 
Section  202(a)(6)  provides  that  only  after 
EPA  issues  an  onboard  requirement 
would  states  be  relieved  of  the 
requirement  (in  section  182(b)(3))  that 
Stage  II  controls  be  installed  in 
moderate  ozone  nonattainment  areas.  If 
the  imposition  of  onboard  requirements 
were  mandatory,  however,  this  language 
(indeed,  the  section  182(b)(3) 
requirements  themselves)  would  be 
unnecessary.  Moreover,  if  EPA  had  a 
mandatory  duty  to  issue  onboard 
controls  as  of  November,  1991,  then  it 
would  make  little  sense  for  Congress  to 
ha'.e  required  states  to  submit  State 
Iirpiementation  Plan  revisions  by 


November,  1992,  requiring  Stage  II 
controls  in  ozone  moderate 
nonattainment  areas. 

The  legislative  history  to  section 
202(a)(6)  confirms  lhat  EPA  retains 
discretion  not  to  require  onboard 
controls  based  on  the  consultation 
process  with  DOT.  The  House  Report 
states: 

Paragraph  202(a)(6)  directs  the 
Administrator,  in  consultation  with  the 
Secretary  of  Transportation,  to  determine 
that  onboard  vapor  recovery  systems  are 
safe.  It  is  expected  that  this  determination 
will  be  made  before  the  promulgation  of  the 
regulations  under  this  paragraph.  The 
determination  is  an  independent  duty  and 
shall  not  affect  the  Administrator's 
mandatory  duty  to  promulgate  regulations, 
subject  to  paragraph  202(a)(4),  which 
provides  that  emission  controls  may  not 
cause  an  unreasonable  risk  to  safety. 

Refueling  emissions  control  has  been  a 
contentious  issue  for  many  years.  This 
provision  will  resolve  the  safety  issue  *  *  *. 

The  Committee  wants  onboard  controls 
that  are  effective  and  safe.  No  one  wants  a 
rule  that  requires  controls  for  the  consumer 
that  present  safety  problems.  These  problems 
need  to  be  resolved  in  the  rulemaking  under 
section  202(a)(6).  The  bill  provides  the 
mechanism  for  this  to  occur.  It  should.  H. 
Rep.  No.  490, 101st  Cong.  2d  Sess.  at  303,  304. 

Since  section  202(a)(6)  is  based  on  the 
House  bill  (Cong.  Rec.  of  Oct  27. 1990, 
at  S  16935),  the  House  Report  is  a 
principal  source  of  legislative  history  for 
the  provision. 

The  legislative  language  to  which  the 
House  Report  refers,  however,  is 
somewhat  different  from  that  eventually 
enacted.  The  House  bill  included  the 
consultation  requirement  in  a  separate 
sentence  following  the  initial  sentence 
directing  the  Agency  to  issue  an 
onboard  requirement.  That  separate 
sentence  provided  that  "[t]he 
Administrator  shall  determine,  in 
consultation  with  the  Secretary  of 
Transportation,  that  such  systems  are 
safe."  (Cong.  Rec.  of  May  23. 1990  at  H 
2798).  This  separation  of  the 
promulgation  requirement  from  the 
consultation  requirement  may  explain 
the  statement  in  the  legislative  history 
that  the  safety  determination  "shall  not 
affect  the  Administrator's  mandatory 
duty  to  promulgate"  the  onboard 
requirement.  See  also  fn. '  infra.  The 
provision  as  enacted  by  Congress, 
however,  does  not  explicitly  require  the 
Administrator  to  determine  that 
onboard  systems  are  safe,  and  instead 
provides  for  the  determination  to  be 
made  as  part  of  the  rulemaking 
requirement  process.  This  Unking  of  the 
safety  determination  with  the 
rulemaking  is  more  in  keeping  with 
Congress"  intent  as  expressed  in  the  rest 
of  the  House  Report — that  "(n]o  one 


wants  a  rule  that  requires  controls  for 
the  consumer  that  present  safety 
problems.  These  problems  need  to  be 
resolved  in  the  rulemaking  under  section 
202(a)(6)."  Indeed,  a  summary  of  the 
Clean  Air  Act  conference  agreement 
submitted  by  Senator  Baucus  as  an  aid 
to  the  floor  debates  on  that  agreement 
states  explicitly; 

Auto  manufacturer*!  are  required  to  install 
canisters  on  vehicles  to  capture 
hydrocarbons  that  would  otherwise  be 
emitted  *   '  '  during  refueling  '   *  *  if  these 
devices  are  determined  to  be  safe  by  the  ElPA 
and  the  Department  of  Transportation.  Cong. 
Rec.  of  Oct.  24,  1990  at  S  18038, 

Senator  Baucus,  as  chairman  of  the 
Senate  Subcommittee  on  Environmental 
Protection  at  the  time  the  CAA 
Amendments  of  1990  were  being 
drafted,  had  a  leading  role  in  the 
development  of  the  conference 
agreement  and  his  summary-  may  thus 
be  considered  authoritative.  Clearly,  the 
legislative  history'  evinces  a 
Congressional  intent  to  leave  EPA  with 
the  discretion  not  to  require  onboard 
controls  based  on  the  outcome  of 
consultation  process  with  DOT. 

2.  The  Standard  That  Should  Apply  to 
EPA 's  Exercise  of  Discretion 

EPA  concludes  that  it  has  discretion 
not  to  require  onboard  controls  based 
on  the  safety  consultation  with  DOT. 
The  standard  by  which  this  discretion 
should  be  exercised  remains  to  be 
determined.  Here  again,  the  statute  and 
legislative  history  provide  assistance. 
Section  202(a)(4),  a  provision  referred  to 
in  the  legislative  history  of  section 
202(a)(6]  (see  H.  Rep.  No.  490  at  303, 
quoted  above),  provides  that  "no 
wnission  control  device  *   *   *  shall  be 
used  in  a  new  motor  vehicle  '   '  *  for 
purposes  of  complying  with 
requirements  prescribed  under  this  title 
if  such  device  *   *   *  will  cause  or 
contribute  to  an  unreasonable  risk  to 
public  *  *   *  safety  in  its  operation  or 
function."  In  determining  what 
constitutes  an  unreasonable  risk,  EPA  is 
to  consider  "the  availability  of  other 
devices  '   *   '  which  may  be  used  to 
conform  to  requirements  prescribed 
under  this  title  without  causing  or 
contributing  to  such  unreasonable  risk" 
(section  202(a)(4)(B)(iii)) 

At  the  least,  the  genera!  goals  and 
princip  es  of  section  202(a)(4)  can  be 
considered  in  deciding  whether  to 
promuglate  an  onboard  canister-based 
requireme.nt,'  Thus,  the  Agency  will  first 


'  Section  202(a)(4)  by  its  own  terms  applies  to  ust 
of  emission  control  devices  rather  than  to 
promulgation  of  standards  requiring  such  devices 

Continued 
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examine  (guided  by  the  DOT 
recommendafion  as  to  safety)  if 
canister-based  onboard  controls  pose  a 
safety  risk,  ascertain  to  the  extent 
possible  the  extent  of  the  risk,  and 
determine  if  the  risk  is  unreasonable 
based  In  large  part  on  the  availability 
and  safety  of  comparably  effective 
refueling  control  measures,  namely 
Stage  II  controls. 

IV.  EPA  Findings  and  Conclusions 

A.  Response  to  Conclusions  of  the 
ConsultaUon 

A  review  of  the  record  for  this 
proposal  (public  docket  A-87-11)  shows 
a  lengthy  and  detailed  consultation 
process  between  EPA  and  DOT 
regarding  the  potenbal  safety 
implications  of  canister-based  onboard 
systems.  The  process  began  m  March  of 
1986,  more  than  a  year  before 
publication  of  the  proposal,  and  has 
continued  to  varying  degrees  over  the 
past  SIX  years.  The  consultation  has 
occurred  through  a  number  of  means 
EPA  and  DOT  management  and 
technical  staff  held  meetings  and 
exchanged  correspondence  on  issues 
related  to  onboard  system  safety  The 
agencies  exchanged  technical 
information  on  the  fuel  vapor  control 
system  safety  of  current  vehicles  and 
the  emission  performance  requirements 
for  future  vehicles.  Both  agencies  have 
prepared  or  commissioned  numerous 
technical  reports  and  similar  documents 
raising  or  assessing  various  aspects  of 
the  onboard  system  safety  issue  EPA 
also  developed  and  tested  a  prototype 
onboard  system  which  was  installed  on 
a  vehicle  and  evaluated  by  NTTTSA, 
(IV-A-06;  IV-E-93,94) 

NHTSA's  July  1991  report  and  its 
response  to  the  oral  and  written 
comments  thereto  mark  the  last  (and 
culminating)  phase  of  the  consultation 
process.  EPA  has  been  heavily  involved 
in  assessing  the  technical  aspects  of 
onboard  safety  over  the  course  of  this 
consultation.  However,  since  NHTS.A  is 
the  Federal  agency  charged  with 
ensuring  motor  vehicle  safety,  iVHTSA's 
findings  on  safety  issues  are  entitled  to 
special  consideration.  MTTSA,  in  its 
report  and  related  correspondence, 
including  the  technical  evaluation  of 
comments,  has  concluded  that  onboard 
canister  systems  will  unavoidably 
increase  vehicle  safety  risk  and  has 


and  il8  prohibition  against  the  'j»e  of  ur.safe  cU'i.k** 
applie*  dunni  the  vehicle  certificaDon  proc^si 
pursuant  to  section  206(aH3)  In  fhm  case  however 
EPA  behevea  thai  CongreM  Intended  EPA  to  refer  to 
the  Rtandarda  tel  forth  in  aection  202(at(4)  (»«>«  eg. 
the  House  ReportJ.  in  determimng  whether 
regulation*  that  re<)uir«  0Dt>o«rd  cxintrola  are  tA'.e 
and  should  be  promulgated. 


recommended  that  EPA  forgo 
requirements  for  canister-based  onboard 
controls  and  Instead  proceed  with  Stage 
I!  for  the  control  of  refueling  emissions 

The  Agency  has  reviewed  the  MfTS.A 
report,  Including  the  comments  (both 
written  and  oral)  to  it  and  MfTSA  s 
response  to  those  comments  EPA  s 
review  of  the  rulemaking  record 
Indicates  that  NTTTSA  has  persuasively 
responded  to  all  of  the  significant 
comments  made  regarding  the  safpty 
issue.  In  light  of  NT-TTSA  s  safety 
expertise  and  EPA's  review  of  the 
NJHTSA  response.  EPA  adopts  NITTSA's 
response  for  purposes  of  addrpssmg 
those  comments  in  this  rulemakir.g 

After  carefully  reviewing  the 
comments  and  the  record,  the  Agency 
believes  that  NHTSA's  conclusions  and 
supporting  analyses  are  reasonable. 
N'frrS.^'8  analysis  shows  that  canister- 
based  onboard  systems  are  potentially 
subject  to  additional  failure  modes 
compared  to  current  systems,  or 
enhanced  evaporative  systems  under 
202(k).  due  to  added  size  and 
components  and  increa.sed  rate  of  vapor 
flow  during  refueling,  Further,  MTTSA's 
analysis  shows  that  onboard  canisters 
must  necessarily  resuit  in  vehicles 
handling,  stonng,  and  transporting 
increased  amounts  of  gasoline  vapor 
which  in  turn  increases  the  nsk  of 
vehicle  fires  and  the  seriousness  of  such 
fires.  Also  NHTSA's  report  includes 
crash  studies  and  analyses  which 
indicate  the  potential  for  self-sustaining 
vehicle  fires  to  result  if  canisters  are 
damaged  by  collision.  For  many  of  these 
same  reasons,  NTfTSA's  conclusmn  that 
increased  safety  risk  is  inherent  to 
canister-based  onboard  systems 
appears  reasonable.  Again,  m  light  of 
NHTSA's  safety  expertise  and  EPA's 
review  of  the  record.  EP.A  adopts 
.NHTSA's  conclusions  and  supporting 
analyses  that  canister-based  onbward 
systems  will  Increase  the  risk  of  vehicle 
fires. 

Given  the  absence  of  experience  with 
onboard  canisters  in  a  large  number  of 
vehicles  in  real  world  operation,  and  the 
availability  of  the  Stage  II  alternative, 
.NHTSA  did  not  quantify  the  increased 
safety  risk  posed  by  onboard  canister 
systems.  Nor  has  EPA.  However,  any 
vehicle  condition  posing  a  potential 
increase  in  risk  of  vehicle  fires  must  be 
viewed  seriously,  because  of  the 
increased  risk  of  fire  and  of  harm 
whenever  vehicle  fires  occur.  NHTSA 
consequently  was  of  the  view  that 
onboard  canister  controls  posf^d  '•."•, 
unreasonable  risk  given  that  an 
alternative  emission  control  system 
exists,  namely  Stage  II,  that  d  >e8  not 
present  any  of  these  risks.  In  the  case  of 


this  decision,  EP.'\  agn^es  that  this  is  the 
relevant  inquiry.  Thus  in  the  following 
sections.  EPA  discussrs  tht-  pcitentinl 
safety  nsks  associated  witti  Sta^t  11 
controls,  the  degree  lo  which  Stage  U 
controls  provide  refueling  emission 
reductions  compftrahie  tn  i,ii'.l.na'il 
canister  control  systeiTis  and  the 
relative  costs  of  thif  t>*    ^\ stems. 

B.  Stage  II  Safety  and  Effectiveness 

1.  Stage  U  Safety 

Stage  II  control  systems  were  first 
installed  in  the  mid-1970's  in  California. 
Since  that  time  they  have  undergone  a 
number  of  developmental  generations  in 
which  improvements  have  been 
Incorporated.  Although  some 
operational  difficulties  were 
encountered  in  the  very  early  years  of 
the  use  of  this  technology,  leading  to 
limited  safety  concerns,  such  problems 
have  been  notably  absent  in  the  more 
recent  generations  of  this  equipment 
produced  over  the  past  5-10  years. 
Contacts  with  local  fire  marshals  and 
review  of  national  statistics  on  service 
station  Bres  such  as  those  provided  by 
the  National  Fire  Incident  Reporting 
System  indicate  no  evidence  of  greater 
risk  with  Stage  II  dispensing  equipment 
than  with  conventional  dispensing 
equipment.  CIV-H-04)  Stage  D  nozzles 
incorporate  several  features  designed  to 
address  potential  safety  problems  (e^.. 
secondary  liquid  shut  off,  emergency 
breakaway,  and  liquid  removal 
systems).  Also  under  California  Air 
Resources  Board  procedures 
recommended  by  EPA  in  recent  Stage  II 
guidance  documents,  the  State  fire 
marshall  must  preapprove  and  certify  all 
Stage  n  equipment  designs.  (IV-A-8) 
Comments  in  the  record  indicate  that 
Stage  n  dispensing  equipment  is  at  least 
as  safe  as  conventional  dispensing 
equipment,  and  suggest  that  the  addition 
of  Stage  II  controls  would  Jiargmally 
reduce  the  armual  rate  of  service  station 
fires  due  to  control  of  refueling  vapors. 
{IV-D-725) 

2.  Comparison  of  Refueling  Emission 
Control  Effectiveness 

The  second  point  to  be  addressed  Is 
how  a  decision  not  to  implement 
onboard  controls  would  impact  the 
overall  control  of  refueling  emissions. 
To  answer  this  question  we  must  first 
review  the  provisions  of  the  1990  CAA 
Amendments  with  regard  to  onboard 
and  Stage  II  controls.  With  this 
information,  we  can  then  examine  the 
refueling  emission  control  benefits  with 
and  without  onboard  controls, 
consistent  with  the  statutory  scheme  for 
the  implementation  of  onboard  and 
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Stage  II  control  approaches  This  will  be 
examined  for  both  the  nonattainment 
areas  subiect  to  Stage  11  and  on  a 
nationwide  basis. 

o-  Statutory  Provisions.  The 
provisions  governing  onboard  controls 
are  contained  in  secf.nn  202(a)(6)  of  the 
C.\.^  as  amended  m  1990.  As  detailed 
above,  these  provisions  provide  for 
onboard  controls  to  be  installed  on  light- 
duty  vehicles  only,  beginning  with  the 
fourth  model  year  after  the  year  in 
which  the  onboard  standards  are 
promulgated  Controls  would  be  phased- 
m  as  follows  40  percent  of  the  vehicles 
manufactured  in  the  fourth  model  year. 
80  percent  m  the  fifth  mode!  year  and 
liOO  percent  thereafter.  Since  section 
202(a)(6j  provides  for  EPA  action  on  the 
onboard  provision  during  the  1992  model 
year,  were  EPA  to  issue  a  rule,  controls 
would  presumably  have  started  in  the 
1996  model  year  and  been  required  on 
all  new  light-duty  vehicles  by  1998. 
Light-duty  tracks  and  heavy-duty 
vehicles  are  not  covered  by  the 
provisions  of  section  202(a)(6).  although 
EPA  could  potentially  include  them 
under  section  202(a)(1)  authority. 

The  relevant  provisions  of  the  Act 
regarding  Stage  II  controls  are  found  in 
sections  182fb)(3).  (c).  (d)  and  (e);  323; 
324  184(b)(2):  and  202(a)(6).  The  section 
182  provisions  require  Stage  II  controls 
in  moderate  or  worse  ozone 
nonattainment  areas  and  prescribe  a 
schedule  for  the  installation  and 
operation  of  those  controls  at  gasoline 
dispensing  facilities  within  those  areas. 
The  schedule  is  based  on  the  date  of 
construction  of  the  facility  and  the 
amount  of  fuel  throughput  per  month. 
The  provisions  of  section  182(b)(3)  apply 
to  facilities  that  dispense  more  than 
10,000  gallons  per  month  (gpm)  of 
gasoline:  however,  independent  small 
business  marketers  of  gasoline  (as 
defined  in  section  324).  which  dispense 
less  than  50,000  gpm  of  gasoline,  may  be 
exempted  from  the  Stage  11 
requirements.  The  provisions  of  section 
324  reiterate  the  exemption  criteria 
mentioned  above  for  independent  small 
business  marketers,  define  the  term 
"independent  small  business  marketer", 
and  provide  a  3-year  phase-in  for  non- 
exempt  independent  marketers.  Section 
324  also  permits  each  State  to 
incorporate  more  stringent  exemption 
levels  than  those  discussed  above. 
Section  323  establishes  the  general 
requirements  for  who  is  responsible  for 
paying  for  installation  of  Stage  II 
systems. 

Section  184  also  contains  provision 
relating  to  Stage  II.  Section  184(a) 
creates  an  ozone  transport  region 
comprised  of  the  States  of  Connecticut. 


Delaware,  Maine.  Maryland. 
Massachusetts.  New  Hampshire.  New 
Jersey,  New  York.  Pennsylvania.  Rhode 
Island,  and  Vermont,  and  the  CMSA 
(Consolidated  Metropolitan  Statistical 
Area)  which  includes  the  District  of 
Columbia.  Under  section  184(b)(2),  EPA 
is  to  complete  a  study  identifying 
alternative  control  measures  capable  of 
achieving  emission  reductions 
camparable  to  Stage  n.  The  study  is  to 
be  completed  within  three  years  after 
enactment  of  the  1990  CAA 
Amendments.  After  completion  of  the 
study.  States  in  the  ozone  transport 
region  would  be  required  to  adopt, 
within  one  year,  the  alternative 
measures  or  Stage  II  for  all  areas  of  the 
States  that  do  not  have  such  controls.  To 
the  extent  that  an  area  was  already 
subject  to  Stage  n.  the  State  would  not 
be  required  to  adopt  new  measures  for 
that  area.  In  these  States.  Stage  II  may 
expand  to  some  areas  now  in  attainment 
with  the  ozone  NAAQS  or  classified  as 
marginal  for  ozone  nonattainment 

Finally,  as  detailed  above,  section 
202(a)(6)  provides  that  the  requirement 
for  Stage  II  controls  shall  not  apply  in 
moderate  ozone  NA  areas  after 
promulgation  of  an  onboard 
requirement.  In  addition,  if  an  onboard 
nile  is  promulgated.  EPA  may  also 
revise  or  waive  Stage  II  requirements  for 
serious,  severe,  or  extreme  ozone  NA 
areas  after  EPA  determines  that 
onboard  control  systems  are  in 
widespread  use  throughout  the  motor 
vehicle  fleet. 

To  summarize,  the  statute  envisions 
either  an  integrated  control  strategy 
involving  LDV  onboard  nationwide  and 
Stage  II  in  serious  and  worse  ozone  NA 
areas  or  a  broader  program  of  Stage  II  in 
moderate  or  worse  ozone  NA  area.  For 
ease  of  discussion,  the  former  strategy 
will  be  referred  to  as  the  "onboard  case" 
(even  though  it  includes  Stage  11  in 
serious  or  worse  NA  areas  as  well)  and 
the  latter  will  be  referred  to  as  the 
"Stage  II  case". 

Having  determined  the  statutory 
schedules  and  specifications  for  each  of 
the  two  strategies,  the  next  step  is  to 
determine  the  emission  reductions 
afforded  by  each  strategy.  EPA  has 
performed  this  anlaysis  for  the  55  ozone 
nonattainment  (NA)  areas  jthat  are 
required  to  install  Stage  II  controls  and 
for  the  nation  as  a  whole.  An  analysis  of 
the  relative  benefits  in  the 
nonattainment  areas  is  appropriate  in 
light  of  the  fact  that  onboard  would 
reduce  emissions  that  contribute  to 
ozone  nonattainment.  A  nationwide 
analysis  is  also  appropriate  because 
onboard  controls  are  a  nationwide 
requirement  and  would  reduce  exposure 


to  toxic  emissions  when  onboard- 
equipped  UDVs  are  refueled  an>'where 
in  the  nation. 

As  presented  below,  EPA's  analyses 
indicate  that  the  emission  reduction 
benefits  of  the  onboard  and  Stage  U 
cases  differ  in  several  ways.  The 
onboard  case  would  eventually  produce 
large  emission  reductions  overall.  In  the 
early  years,  however,  onboard  control 
requirements  would  make  only  a  small 
contribution  to  the  overall  emission 
reductions  achieved  by  the  onboard 
case  Most  of  those  reductions  would  be 
associated  with  Stage  II  controls  in  the 
worst  ozone  NA  areas  and  in  those 
States  that  have  voluntarily  adopted 
Stage  II  controls.  The  Stage  II  case,  on 
the  other  hand,  would  produce  faster 
and  larger  reductions  in  the  areas  with 
the  greatest  need  for  reductions  in 
ozone-producing  emissions  and  with 
greater  population  exposure  to  toxic 
emissions. 

In  light  of  Congress'  concern  with  the 
safety  of  onboard  controls,  EPA  believes 
it  has  discretion  to  accept  some 
tradeoffs  in  emission  reduction  benefits 
to  avoid  a  safety  risk.  Here,  EPA  is 
faced  with  a  finding  that  canister-based 
onboard  controls  would  increase  the 
risk  of  vehicle  fires.  Stage  11  would 
safely  provide  greater  benefits  to  the 
areas  in  greatest  need  in  the  most 
expeditious  manner.  As  explained  more 
fully  below,  under  the  circumstances 
EPA  finds  it  reasonable  to  accept  the 
nsk-free  reductions  that  Stage  II  would 
provide  to  avoid  the  risk  onboard  would 
pose.  The  earlier,  targeted  benefits  of 
Stage  II  will  afford  more  time  for  either 
safe  onboard  technologies  to  be 
developed  or  for  EPA  to  take  action 
under  other  provisions  of  the  Act  to 
reduce  toxic  emissions  nationwide. 

b.  Methodology-  Before  describing  the 
details  of  how  the  analysis  is  to  be 
structured  to  assess  the  relative 
emission  reductions  achieved  by  the  two 
statutory'  control  strategies,  information 
is  needed  on  the  implementation  details 
and  control  effectiveness  of  each  control 
technique.  This  is  presented  below  for 
Stage  II  and  onboard.  Much  of  the  data 
referred  to  below  is  taken  from  vanous 
reports  in  the  record,  and  EPA  has  also 
compiled  this  information  separately  in 
a  document  in  the  public  docket.  (IV-B- 
21). 

The  information  cited  below  for  Stage 
II  controls  was  taken  in  its  entirety'  from 
the  recently  released  EPA  report 
entitled:  "Technical  Guidance — Stage  II 
Vapor  Recovery  Systems  for  Control  of 
Vehicle  Refueling  Emission's  at  Gasoline 
Dispensing  Facilities."  volume  1,  EPA 
450/ 3-91 -022a.  (IV-A-8)  Among  other 
topics,  this  report  contains  a  detailed 
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discussion  of  the  legislation 
implementing  Stage  II.  the  NA  areas 
affected  by  the  statute,  current  Stage  II 
programs  around  the  country,  and  the 
effectiveness  of  Stage  II  in  controlling 
refueling  emissions  under  several 
exemption/enforcement  scenarios.  The 
report  takes  into  account  the  various 
studies  on  Stage  II  efficiency  submitted 
as  part  of  this  rulemaking. 

Under  the  provisions  of  section  182,  5.5 
ozone  NA  areas  would  be  affected  by 
Stage  II;  1  extreme,  9  severe,  14  serious 
and  31  moderate  (see  Table  2-2  of  the 
EPA  Stage  11  report).  If  fully 
implemented.  Stage  II  would  apply  to 
areas  that  distribute  43  percent  of  the 
nation's  gasoline;  27.5  percent  is  in 
serious  or  worse  areas  (see  Table  2-3  of 
the  EPA  Stage  II  report)  Taking  into 
account  a  range  of  exemption  scenarios, 
Stage  II  would  reduce  refueling 
emissions  in  the  areas  where  Stage  II 
has  been  installed  from  77  percent, 
assuming  the  10,000/50.000  gpm 
exemptions  are  adopted,  to  84  percent, 
assuming  States  adopt  the  more 
stringent  provision  and  permit  only 
10,000  gpm  exemptions  for  all  facilities 
This  information  is  presented  in  Figure 
4-15  of  the  EPA  Stage  II  report.  Both 
percentages  assume  annual 
enforcement,  the  most  likely  scenano 
according  to  the  authors  of  the  study. 

The  emission  reduction  benefits  of 
equipping  LJDVs  with  onboard  systems 
were  determined  using  the  leadtime, 
phase-in.  and  efficiency  specifications  of 
section  202(a)(6]  as  described  above  and 
the  future  gasoline  use  projections  for 
1996  and  later  model  year  vehicles  and 
all  gasoline  vehicles  from  EPA's  Mobile 
4.1  fuel  consumption  model.  (IV-A-9) 
The  results  of  the  fuel  consumption 
model  are  shown  in  Table.  1. 

The  potential  reductions  provided  by 
onboard-equipped  LDVs  are  small  at 
first  and  increase  as  fleet  turnover 
occurs.  As  was  discussed  above,  the 
onboard  case  also  includes  the 
additional  reduction  benefits  of  Stage  II 
in  serious  or  worse  ozone  NA  areas. 
Stage  II  in  these  areas  would  provide 
reductions  in  addition  to  those  provided 
by  onboard,  because  Stage  II  would 
control  refueling  emissions  from  all 
current  and  future  vehicles  without 
onboard  systems.  The  EPA  Stage  II 
report  uses  an  efficiency  of  77  to  84 
percent.  However,  for  modeling 
purposes  under  the  onboard  case.  Stage 
II  was  assumed  to  have  an  efficiency  of 
80  percent. 


Tabl£  1.— Mobil  4.1  Fuel  Consumption 

tConsumpOon  figures  are  m  billions  o»  galtons  per 
year] 


Fuel  coneurxrtsoo 

Cai  year 

Nationwide 

55  NA  areas 

LDGV 

AIQV 

LOGV 

AM 
GV 

^996 

2364 

126  244 

1  017 

54  286 

1997 

6  469 

1 28  439 

3  642 

56  229 

1998 

16  742 

130  838 

7  199 

66  260 

1999 

25  122 

133  335 

10  802 

67  334 

?000 

33  150 

136  077 

14^55 

68  513 

?001 

40  921 

138  832 

17  596 

69  698 

2002 

48  366 

141  676 

20  793 

6C  9?  1 

?003 

54  846 

144  622 

23  584 

62  167 

2004 

6C312 

147608 

25  934 

63  428 

2005 

65  209 

150  521 

28  040 

64  ^^4 

2006 

69  952 

153  616 

30  0^9 

66  065 

2007 

74  711 

156  735 

32  126 

67  396 

2008 

79  326 

169  873 

34  110 

66  745 

20O9 

83  535 

163  068 

35  920 

70119 

2010 

87  031 

166,262 

37  423 

"1  493 

2011 

89  707 

169  133 

38  574 

72  727 

2012 

92  219 

172  394 

39  654 

74  129 

2013 

94  578 

1 75  692 

40  669 

75.648 

2014 

96  823 

179  003 

41  634 

7S.971 

2015 

98  942 

182  348 

42  545 

78410 

1 

2 

3 

* 

5 

•Represents  the  portton  of  total  tuei  consumpruiin 
that  wouW  be  consumed  by  onboaro-equippefl  »**ni- 
Cles  rl  onboartj  wore  mpiernerttod  n  1996 

c.  Nonattainmenl  Areas.  To  conduct 
the  analysis  for  the  55  ozone  NA  areas, 
the  emission  reduction  benefits  of  the 
onboard  and  Stage  11  cases  must  be 
determined  for  those  areas.  The  onboiird 
case  is  discussed  immediately  below, 
followed  by  discussion  of  the  Stage  II 
case. 

Under  the  provisions  ot  the  statute, 
for  the  onboard  case  the  emission 
control  benefits  would  be  the  sum  of  the 
reductions  from:  (1)  Stage  II  controls  in 
the  serious  and  worse  ozone  NA  areas: 
(2)  LDV  onboard  systems  in  the 
moderate  ozone  NA  areas;  and  (3)  LDV 
onboard  systems  in  the  serious  and 
worse  NA  areas,  incremental  to  the 
reductions  from  Stage  II  in  those  areas, 
due  to  differences  in  control  efficiency 
and  exemptions  from  Stage  II, 

In  assessing  the  onboard  case 
benefits,  EPA  believes  it  appropriatp  to 
go  beyond  the  statutory  minimum  and 
recognize  that  under  State  provisions. 
Stage  II  IS  present  in  six  of  the  31 
moderate  ozone  NA  areas.  Given  the 
fact  that  these  Stage  II  systems  are 
already  m  place,  and  the  comments 
indicating  the  importance  of  these 
controls  (IV-F-17),  this  analysis 
assumes  that  these  Stage  II  controls 
would  remain  in  place.  Thus,  if  onboard 
controls  were  implemented,  Stage  II 
would  be  in  place  in  a  total  of  30  ozone 
NA  areas  (6  moderate  NA  areas  plus  24 
serious  or  worse  NA  areas).  According 
to  Table  2-2  of  the  EPA  Stage  II  report, 
these  30  areas  represent  32.5  percent  of 


the  nationwide  gasoline  consumption; 
about  five  percent  of  this  comes  from 
the  six  moderate  areas  (i.e.,  those  In  the 
States  of  Florida,  New  jersey.  California 
and  Missouri)  and  27.5  percent  comes 
from  the  24  serious  nr  worse  ozone  NA 
areas. 

Finally,  with  regard  to  Stage  II 
controls  under  the  onboard  case,  as  was 
mentioned  above,  the  statute  allows 
EPA  to  revise  or  waive  Stage  11 
requirements  for  serious  or  worse  ozone 
NA  areas  after  EPA  determines  that 
onboard  controls  are  in  widespread  use 
throughout  the  motor  vehicle  fleet.  As 
will  be  discussed  below,  the  removal  of 
these  controls  in  the  55  NA  areas  would 
reduce  the  overall  effectiveness  of  the 
onboard  case. 

For  the  Stage  U  case,  the  analysis  is 
much  simpler.  Stage  II  is  required  to  be 
in  all  55  moderate  or  worse  ozone  NA 
areas.  The  percent  of  nationwide 
gasoline  consumption  covered  (43 
percent)  and  the  emission  reductions 
efficiency  (77  to  84  percent)  are  as 
detailed  in  the  EPA  Stage  II  report. 

Based  on  the  implementation  details 
and  approaches  discussed  above.  Table 
2  compares  the  emission  control 
effectiveness  in  the  55  ozone  NA  areas 
for  the  onboard  and  Stage  II  cases.  The 
comparison  is  discussed  below  first  on 
an  annual  basis  and  then  on  a  time 
average  annual  basis. 

1.  Armual  Basis.  As  is  shown  in 
columns  4  and  5  of  Table  2,  the  State  U 
case  (no  onboard)  provides  a  constant 
annual  reduction  of  77  to  84  percent 
throughout  the  entire  period.  This  is  the 
case  because,  pursuant  to  section 
182(b)(3).  Stage  11  would  be  fully 
implemented  by  the  time  onboard 
controls  began  in  the  1996  model  year. 

The  onboard  case  includes  LDV 
onboard  controls  and  Stage  II  in  30  NA 
areas.  Control  would  begin  in  1996  with 
Stage  II  in  place  in  the  30  NA  areas 
discussed  above:  the  remainder  of  the 
control  would  come  from  LDV  onboard 
systems  and  would  phase  in  as  the  fleet 
turns  over.  As  is  shown  In  column  11  of 
Table  2,  even  though  the  annual 
effectiveness  of  the  onboard  case 
eventually  approaches  that  achieved  in 
the  Stage  II  case,  it  does  not  occur  until 
more  than  ten  years  Into  the  program. 
Depending  on  the  exemption  level 
assumed  for  the  Stage  0  case,  the 
onboard  case  may  never  achieve  the 
same  level  of  effectiveness  as  the  Stage 
II  case.  Also,  columns  9  and  10  of  Table 
2  provide  information  on  the  portion  of 
the  reduction  in  the  55  NA  areas  which 
is  attributable  to  onboard  controls. 
Onboard  controls  provide  at  most  only 
about  25  percent  of  the  reductions 
achieved  in  the  onboard  case:  the 
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remairan^  75  percent  comeg  from  the 
Stage  II  in  the  30  NA  area*.  Also,  in  the 
early  yeara.  the  Stage  II  c&aea  provide.^ 
greater  reductioaa  than  the  onboard 
case  because  Stage  11  would  be  ixi  pitf':v 
at  the  outset  in  all  55  NA  areas  and 
would  control  refuei'.ng  emissLi'irs  from 
all  three  vehicle  classes. 

2.  Time  Average  Basis.  Since  urxier 
the  Stage  H  case  controls  would  be  fully 
implemented  in  the  55  NA  areas  pnor  to 
the  start  of  the  onboard  case,  the 
average  emission  reductions  tha'  the 
Stage  II  case  woj.Id  achieve  over  time 
would  be  the  same  as  the  annual 
emission  reductions — ""  to  B4  percent. 


For  the  onboard  case,  Table  2  »how« 
that  the  emission  reductions  would 
phase  in  and  average  reductions  by  the 
year  2015  would  be  approximately  75 
percent,  a  bit  leaa  than  for  the  Stage  II 
case.  Moreover,  as  was  the  case  on  an 
annual  basis,  at  least  75  percent  of  the 
onboard  case  reductions  wo«id  be 
attributable  to  stage  I  in  the  30  NA 
areas.  Also,  as  was  the  case  on  an 
annual  basis,  the  Stage  II  case  provides 
greater  average  reductions  in  the  55  N.^ 
area*  than  does  the  onboard  case 

The  greater  VOC  reductions  achieved 
with  the  Stage  II  case  would  translate 
into  increased  reductions  in  air  toxic 


emissions,  as  welL  The«e  results  would 
be  obtained  because  Stage  II  would 
control  fuel  dispensed  to  all  classes  of 
motor  vehicles  while,  under  section 
202(a)(6).  the  onboard  requirement 
would  apply  to  only  light-duty  vehicles 
Based  on  the  Mobile  4.1  Fuel 
Consumption  Model  approximately  40 
percent  of  gasoline  it  consumed  by  light- 
duty  trucks  and  heavy-duty  vehicles. 
Thus,  for  the  NA  areas  in  greatest  need 
of  ozone  precursor  reductions.  Stage  II 
provides  earlier  and  more  effective 


introl. 


r*B^  2— NONATTA  ^ME^fr  Area  Control  Effectiveness.  Onboard  vs  Stage  ti 

(Consunptxsn  figures  srs  to  billions  of  98110*18  per  yaarj 


8tao««lcMe  (55  areas) 

Oiboart  c«»e 

Conlr  0lt8Ctvfi©ss 
(percwiO 

CocTtroned  consumptioo' 

Control  (parcant)        i 

Conlr  •Jtectvns 

(pefcant) 

Cai  y«ar 

Sn-10/10 

1 

sn-10/50 

O/Bincr 

STG  «  (30) 

Total 

0/B 
Incr 

STCiJM30)     , 

ai-10/10 

sn-10/50 

^          " 

19Wf   ' 

45  589 

46  J9? 

4-259 

4«  16' 

49  V5' 

50  146 

5-  1'3 

54  368 
65486 
56613 

5'  7*8 
58  900 
60  054 
81  CW 
62  260 
53*60 
64.656 
65  8M 

4-  739 
*^52^ 
43  320 

45  «= 
45  96' 
**  »•» 

48  84; 

49  839 

50  963 

5<  396 
SZAM 
53  ?9? 
55  049 
56,000 

5;oec 

58  n 

58.258 
80.375 

S4.0 
84.0 
MJO 
84.0 
84.0 
64.0 
84  J) 
84.0 
840 
84  0 
840 
MJQ 
84.0 
840 
84.0 
84.0 
840 
840 
84i) 
840 

77.0 

77X 
77.0 
77J0 

77.0 
77.0 
77j0 
77.0 
77.0 
77.0 
77.0 
77J0 
77.0 
77.0 
77.0 
77.0 
77.0 
77.0 
77.0 
77.0 

0.382 
1J68 
2.704 
4JB57 

43  354 
8.809 

7a09 
8858 
9.740 
^0JS3^ 
11.2B7 
1^088 
12.811 
13.491 
'4056 
*4«88 
t4.B«3 
15.274 
15.637 
YS.979 

32.823 
33J94 
UJOW 
34467 

35380 
36  096 
36  836 
37.602 

38  352 

39  135 
38.940 
40.751 
41567 

42  398 

43  228 
43975 
44422 
45680 
46.541 
47.410 

33  205 
34.762 
36722 
38724 

40.734 
42.705 
44  645 
46.459 

48  092 

49  667 
51.237 
52.817 

54  378 

55  889 

57  284 

58  462 
59.716 
60  954 

62  178 

63  390 

1.1 
3J 
7.4 
10.5 
13.1 
155 
175 
191 
20.3 
212 
22.0 

2^8 

236 
24  1 
24.5 
24.8 
249 
251 
25.1 
i         255 

989 
88.1 

asA 

895 
86.9 
84.5 
825 

80J 

79.7 
78.8 
78.0 

77.2 
76.4 
759 
75.5 
75.2 
75.1 
749 
749 
74  8 

812 
62.9 
66J 
67.5 
69.8 
715 
73.3 
74.7 
758 
76.7 
775 
78.4 

61.2 

19T7 

62.1 

109A 

635 

1999 : 

2000 

3oni 

64.3 
65.4 
665 

?on?              

675 

2003 

2004 _ 

2005 .7...    

2006 - 

XV17 

68.5 
69.3 

70.2 
709 
71.6 

xin« 

791  1          72.2 

7nn9 

79  7  1          72.8 

2010 

80.1  1          73,4 
80.4             73.9 

>^'7 

806  1          74  4 

Xlll 

80  7             749 

2015 __ 

80.8  t         75  1 

90  8  i         755 

1 

2 

3 

4 

5 

6 

7 

8 

0 

10 

11              12 

•fetyatonu  Vn  »icr»m«*nrt  axurw  «Brtxiijac<<*  ': 
How  Coniro*  eW«ctiw»oas«  <  wwwiU,  ^irttxtor.  <y>r>:j 

^or  «age  U.  4  •  a^  percar«aye  cortriM^  '■or  m  g^aac-'- 

Assi.-'-ies  35  N  DntxDafd  ?o"tro'  e^oe'^o 


-•"r>3«r-!  ■■f  "Ns  5*;  «fw»s  p*t!9  oo»trot  «Jue  to  stage  H  requirements  in  tt»  30  nooattBinmenJ  areas. 
■  '  s  M  •  omrMntaer»  o<  fctai  coniurrnjlion  controlled  by  ttNe  ontoard  case  in  th«  55  nonattainment  areas. 
/©nicJea.  Stafl*  u  "*ijtv\aruM  "Jtyeweot  iO''0  exemptions  or  10- 50  exemptions;  w*  anrxial  inspec1wf>s. 


d  Satiany.ide  Assessm^^t  In 

assessing  the  relative  nationwide 
benefits  of  the  onboard  and  Stage  li 

cases,  the  appropriate  compar'sor  t« 
between  the  addihona!  benef:*» 
achieved  by  onboard  nationwide 
incremental  to  the  benefits  of  Stage  11  in 
the  30  N.\  areas  described  earlier  and 
the  benefits  of  Stage  H  in  a!!  55  N.^ 
areas. 

In  this  analysis,  the  onbotu'd  case  is 
SiH^.ilar  to  that  descnbed  for  the  .\A 
areas,  except  the  scope  of  coverage  is 
greater  For  the  onboard  case  the 
emission  .-educUon  benefiU  would  be 
based  on:  (Ij  Stage  LI  controls  in  the  30 
oz.mf'  N.A  areas  a«  descnbed 
previously.  (2)  the  onooard  syu'er- 


reductions  for  LDV  fuel  consumption  in 
the  remainder  of  the  country  and,  (3)  the 
onboard  syttem  reductions  for  IJ3V  fuel 
consumption  in  the  30  ozone  ^'.^  areas 
with  Stage  n.  due  to  the  increm.en'a! 
differences  in  overall  control 
effectiveness  and  exemptions  from 
Stage  II. 

Regarding  the  onboard  case,  as  was 
the  situation  with  the  NA  area  analysis. 
Stage  II  in  30  NA  areas  accounts  for  32.5 
percent  of  national  gM.soiine 
consumption.  See  Taoie  3  When 
adjusted  for  Stage  II  efficiency  (for 
convenience,  modeled  at  80  p^^rcent  m 
the  onboard  case),  the  effectiveness  is 
26  percent    jr  ,9  ria'ionwide  basis. 
Onboara  systtn.s  would  capture  LDV 


refueling  vapors  in  moderate  and 
marginal  ozone  NA  areas  and  in  other 
attainment  areas,  as  well  as  the  LDV 
portion  of  those  vapors  not  controlled 
by  Stage  n  in  the  30  ozone  NA  areas.  In 
all,  over  the  long  term,  LDV  onboard 
systems  could  potentially  control 
approximately  40  percent  of  nationwide 
refueling  emissions  beyond  those  which 
would  be  controlled  by  Stage  II  systems. 
However,  as  was  seen  witfi  the  NA  area 
comparison,  the  onboard  case 
effectiveness  is  a  function  of  fleet- 
turnover,  and  this  control  would  not  be 
achieved  in  full  tmtil  fleet  turnover  is 
complete. 

For  the  Stage  II  case,  the  situation  is 
essentially  the  same  as  the  NA  area 
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presentation.  However,  since  this  is 
based  on  nationwide  fuel  consumption, 
the  overall  control  effectiveness  is 
reduced  because  Stage  II  is  statutorily 
required  only  in  the  55  ozone  NA  areas, 
Thus,  instead  of  77  to  84  percent  control 
as  in  the  NA  areas,  the  Stage  II  case 
reduces  emissions  33  to  36  percent  on  a 
nationwide  basis  since  Stage  II  would 
cover  only  43  percent  of  the  nationwide 
gasoline  consumption.  A.8  was  the  case 
with  the  NA  area  discussion  above,  aU 
Stage  II  would  be  in  place  by  1996  so  the 
33  to  36  percent  reductions  in  emissions 
is  constant. 

1.  Annual  Basis.  A  comparison  of  the 
annual  emission  reductions,  or 
effectiveness,  of  the  onboard  and  Stage 
II  cases  is  shown  in  Table  3.  For  the 
Stage  II  case,  as  is  shown  in  columns  4 


and  5.  annual  reductions  are  a  constant 
33  to  36  percent.  For  the  onboard  case. 

column  11  shows  that  annua!  reductions 
start  out  lower  than  that  of  the  Stag*"  I! 
case,  and  a  comparison  of  columns  2 
and  3  with  column  8  shows  that 
reductions  from  the  Stage  11  case  exceed 
those  from  the  onboard  case  for  the  first 
few  years.  After  that  point,  annual 
onboard  case  reductions  meet  and 
surpass  those  from  the  Stage  II  case  At 
Its  maximum  in  2015,  a  comparison  of 
columns  4  and  5  with  column  11  gives  a 
difference  of  about  30  percentage  points. 
However,  comparing  columns  2  and  3  of 
Table  2  with  columns  7.  8  and  9  of  Table 
3,  it  can  be  seen  that  most  of  this 
Increm.ental  difference  is  due  to 
Tf^ductions  outside  of  the  5.5  N,'\  areas. 


2  Time  Average  Basis.  Since  all 
t'vperted  Stage  II  controls  would  be  in 
place  in  1996,  colu.'nn8  4  and  5  of  Table  3 
show  that  the  Stage  II  case  would 
achieve  constdn!  .nerage  reductions  of 
33  to  36  perc  <  r;  •   F   :  '  ^  >  onboard  case 
the  control  v. <:■■:., iC.  ;  •  ;  •  ased  in,  so 
reductions  on  a  •;•*  u\  .rage  basis 
would  be  less  ihar.  tt^a!  on  an  annual 
basis.  As  is  shown  in  column  12  of  Table 
3,  average  reductions  from  the  onboard 
case  would  be  less  than  that  for  the 
Stage  II  1  i.H'  f  r  the  first  five  years  of 
the  prograiii.  after  which  the  average 
reductions  of  the  onboard  case  would 
exceed  t^  .  '    f  he  Stage  II  case. 
However,  once  again,  most  of  this 
increase  in  average  reductions  would 
come  as  a  result  of  increasing  reductions 
outside  of  the'55  NA  areas. 


TABL£  3— NATIONiArtDE  CONTROl  EFFECTIVENESS.  ONBOARD  AND  STAGE  II 
[Consumption  figures  are  m  Mhons  d  9allor>*  per  year] 


Stage  n  case  (55  areas) 

Onboard  case 

Contr  consumpt 

Contr  effectvness 
(percent) 

Controlled  cx)nsufTV'Wo  * 

ContW 

(percent) 

Cofitr  0ft8Ctvn8 
(percent) 

Cal  year 

Sl)-10/50 

SIHO,,'lO 

0/Blncf 

STG  II  (30) 

Total 

0/Bincr 

STG  II  (30) 

SIHO/50 

811-10/10 

Total 

T»IM 

•*9 

1996    

41.787 

45.574 

33.1 

36.1 

1662 

32  823 

34  485 

4.8 

95.2 

Z7J3 

27.3 

1 997    

42513 
43.307 

46  366 

47  233 

33.1 
33.1 

36.1 
36.1 

5.954 
11.770 

33  394 
34.018 

39.348 
45788 

15.1 
25.7 

84.9 
74.3 

30.6 
35.0 

29.0 

1 998 „..          

31.0 

1999 _ 

44.134 

48  134 

33.1 

36.1 

17.661 

34  667 

52.328 

33.8 

66.2 

39.2 

33.1 

2000 _          

45041 

49  124 

33.1 

36.1 

23.304 

35.380 

58  684 

39.7 

60.3 

43.1 

35.2 

2001 

46  953 

60  118 

33.1 

36.1 

28.767 

36.096 

64  664 

44.4 

55.6 

46.7 

37i 

2002 

46895 

51  145 

33.1 

36.1 

33  994 

36.836 

70.83G 

480 

52.0 

60.0 

39.2 

2003 

47.870 

52.209 

33.1 

361 

38  657 

37.602 

76.158 

50.6 

49.4 

52.7 

410 

2004 _ .. 

48  825 

53  260 

331 

361 

42  399 

38  352 

80.751 

52.5 

47.5 

54.7 

42.6 

200^           

49822 

64  338 

33.1 

36  1 

46  642 

39.135 

84  977 

53.9 

46.1 

56.5 

44  1 

2006 .- 

50  847 

56  455 

33.1 

36,1 

49  176 

39.940 

89.116 

56.2 

448 

58.0 

455 

2007          _ 

51  879 
52918 

66  581 
57  714 

33.1 

33.1 

36.1 
36.1 

52.522 
55  766 

40.751 
41.567 

93.273 
07  333 

66.3 
57.3 

43.7 
42.7 

59.5 
60.9 

46.8 

2008 - ^~ 

48.0 

2009 _.. 

53  976 

58  868 

33.1 

36.1 

58725 

42  398 

101  123 

58.1 

41.9 

62.0 

49.2 

201 0 ....- 

55  033 

60  02^ 

33.1 

36.1 

61  163 

43  228 

104  411 

586 

41.4 

62.8 

50i 

2011 ..        

55  983 

61  057 

33.1 

361 

63.064 

43975 

107,038 

58.9 

41.1 

63.3 

51  i 

2012   ..„ 

67  062 

62  234 

33.1 

361 

64  830 

44  822 

109.652 

59.1 

40.9 

63.6 

52X) 

2013 

58  154 

63  425 

33.1 

36  1 

66  488 

45  68C 

-'-168 

59.3 

40.7 

63.8 

52.8 

201 4 

59,260 
60.357 

64  620 
65.828 

33.1 
1              33.1 

361 
36.1 

68  067 

69  656 

46  641 
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•  Represents  the  irxa-eriTentaJ   control   attnbutable  to   onboard   natioowKle   plus   control   due  to  stage   It   requlremema  m  the  30  nooattatncnem 

Note  Control  eftectiveness  represents  emresKjn  reOuctKxis  as  a  percentagt)  o1  total  cor»sumption  cootrotecl  by  the  onboard  C— 9^^™;*;**,  ^,„„„.„^  „  ,«/ 

For  stage  11  ri  «  tfie  percentage  ol  total  oonsurnptKjn  comroiteO  tjy  stage  ii  mstaoeO  in  the  55  NA  areaa.  Stage  M  scenanoa  rapraaant  10/10  axampnona  Of  io/ 

50  exemptons,  with  annual  inspections  Assumes  95%  onboard  control  etfioency.    . 


e.  Additional  Considerations. 
Analyses,  such  as  this,  which  use 
models  to  compare  the  effectiveness  of 
emission  control  strategies,  often  require 
that  certain  assumptions,  judgments. 
and  estimations  be  used  in  developing 
the  parameters  and  scenarios  for  the 
model.  In  these  situations,  a  sensitivitv 
analysis  is  normally  undertaken  to 
assess  how  realistic  changes  m  the  key 
assumptions,  judgments,  and 
estimations  might  affect  the  results. 
Such  an  analysis  was  prepared  for  this 
comparison,  and  the  results  are 


presented  beiow.  Except  as  noted 
below,  the  sensitivity  analysis  applies  to 
both  the  NA  area  and  nationwide 
analyses.  Overall,  the  sensitivity 
analysis  indicates  that  the  Stage  II  case 
may  be  more  effective,  and  the  onboard 
case  less  effective,  than  the  foregoing 
analysis  suggests. 

1.  Stage  II  Technology  For  the  reasons 
discussed  below,  the  control 
effectiveness  of  the  Stage  II  case  is 
probably  understated.  First,  absent  an 
onboard  requirement,  if  Stage  D  is 
adopted  statewide  in  the  ozone 


transport  states  under  section  184(b)(2). 
an  analysis  of  Tables  2-2  and  2-3  of  the 
EPA  Stage  11  report  indicates  that  the 
percent  of  nationwide  gasoline 
consumption  covered  by  Stage  II  would 
increase  by  6  percentage  points  (43  to  49 
percent).  This  would  increase  the 
overall  effectiveness  of  the  Stage  II  case 
by  five  percentage  points.  Thus,  the 
Stage  n  case  effectiveness  would 
increase  to  38  to  41  percent  nationwide. 
Second,  as  has  been  discussed  above. 
Stage  II  would  be  in  place  prior  to  1996. 
In  most  cases,  installations  would  be 
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completed  by  the  end  of  1994.  which 
pr-^vides  two  ypar«;  of  ariri:!ior.a' 
benefits  undpr  the  Staep  U  rai*-'  for  the 
rnchdfrate  NA  arf'«s  which  ;::a  p  it 
pres<?T:t!v  have  Stage  iJ.  Ta.s  uicreases 
the  ov'erdil  average  effectiveness  of  the 
Stage  U  case  as  compared  to  the 
onboard  case.  These  areas  represent 
about  12.5  percent  of  the  fuel 
consumption,  and  applying  the  77  to  84 
percent  control  efficiency  for  Stage  II.  a 
10  percent  increase  in  control 
e*^fectivene88  would  be  gained  for  an 
additional  two  years  under  the  Stage  D 
case.  Third,  there  are  a  number  of  other 
minor  factors  to  consider.  States 
implementing  Stage  n  controls  in 
moderate  NA  areas  could  implement 
more  strin^nt  exemption  levels  or 
enforcement  programs  than  those  now 
being  used  in  most  States  which  have 
Stage  II.  Also,  as  ts  discussed  in  the  EPA 
Stage  II  reports,  if  present  trends 
continue,  new  service  station  facilities 
will  tend  to  be  larger  than  the  smaller. 
luwer  throughput  faciHties  they  replace. 
and  would  thus  be  more  likely  to  be 
subject  to  Stage  II  requirements.  In 
addition.  Stage  II  controls  may  provide 
some  ';(>r*rol  of  underground  storage 
tank  f.Tip'ving  loss  emissions,  especially 
in  periods  of  lower  vehicle  fueling 
activity.  These  three  points  considered 
together  could  increase  the  effectiveness 
of  the  Stage  II  case  by  1  to  2  percentage 
cKjints.  Finally,  it  should  be  noted  that 
one  gasoline  marketing  company  has 
introduced  a  vapor  recovery  nozzle 
which  is  not  subject  to  the  efficiency 
losses  which  can  occur  due  to  lack  of 
maintenance  on  current  Stage  U 
hardware.  (TV-D-TIS.  IV-A-8)  This 
"bellowless  nozzle",  would  presumably 
have  a  control  efficiency  much  closer  to 
the  95  percent  certification  value 
suggested  for  new  Stage  II  nozzles  in  the 
EPA  Stage  U  report  If  nozzle  designs  of 
this  type  are  used  widely,  this  could 
improve  the  efficiency  of  the  Stage  II 
controls.  Each  percentage  point  increase 
m  the  average  control  efficjeacy  of  the 
Stage  n  hardware  translates  into  almost 
8  one  percentage  point  increase  in  the 
effectiveness  of  the  Stage  II  case  which 
THUes  solely  on  Stase  11  controls  but 
somewhat  less  for  the  onboard  case. 
2  Onboard  TechnoiosfV'.  Also  the 
effectiveness  of  the  onboard  case  may 
be  overstated.  The  analysis  used  the  95 
percent  control  effectiveness  called  for 
m  the  statute  And.  while  there  is  data  in 
the  record  to  in<i:caXf  that  this  !e\ei  of 
control  efricien,.v  can  be  met  and 
pe.'nrips  surpassed  on  new  vehicif-'S, 
there  is  httie  data  to  indicate  how  the 
UDV  onboard  systems  would  perform  m 
USH   lr>  *ne  Ani^Js*  \yh-  NPRM.  EPA 
d:s.';jssed  tne  './ruse  cnnlrol  efficiency 


for  onboard  systems  and  based  on  the 
in-use  performance  of  evaporative 
controls  estimated  that  the  reduction  in 
control  efficiency  could  be  as  high  as  2.5 
percentage  points  (52  FR  31185).  Using 
essentially  the  same  data,  othe-s  have 
suggested  an  in-use  control  efficiency 
reduction  of  six  percent  (IV-H-03).  Of 
course,  predicting  this  impact  is 
problematic  since  there  Is  little  in-use 
data  for  onboard  systems  and  initiatives 
such  as  RVP  control,  enhanced 
inspection  and  maintenance  based  on 
transient  testing  and  evaporative 
emission  control  system  checks,  and 
onboard  emission  control  system 
diagnostics  could  have  a  salutary  effect 
Also,  the  onboard  case  includes  Stage 
n  in  30  ozone  NA  areas.  If  the  six 
moderate  NA  areas  with  Stage  II  were 
no  longer  to  require  such  systems,  the 
efficiency  of  the  onboard  case  would  be 
decreased,  especially  in  the  early  years 
Similarly,  under  section  202(a)(6).  EPA 
may  revise  or  waive  the  Stage  U 
requirements  in  the  serious  and  worst 
ozone  NA  areas  when  onboard  systems 
are  in  widespread  use  throughout  the 
motor  vehicle  fleet  While  it  is  not  clear 
if  this  would  occur  and  if  so.  when,  an 
analysis  of  the  information  in  Tables  2 
and  3  indicates  that  the  loss  of  the  Stage 
II  control  apphed  to  gasoline-powered 
light-duty  trucks  and  heavy-duty 
vehicles  would  decrease  the  contix)! 
effectiveness  of  the  onboard  case  by 
about  five  to  ten  percentage  points 
depending  on  when  implemented 
(presianably  after  2005  when  much  of 
the  pre-onboard  fleet  would  have  been 
retired).  Thus,  the  overall  control 
effectiveness  of  the  onboard  case  oould 
be  reduced  in  the  long  term. 

There  thus  are  a  number  of  factors 
which  could  directionally  reduce  the 
effectiveness  of  the  onboard  case  and 
increase  the  effectiveness  of  the  Stage  11 
case.  Using  the  information  presented 
above,  the  effectiveness  of  the  onboard 
case  could  be  reduced  by  about  10 
percentage  points  while  the 
effectiveness  of  the  Stage  II  case  could 
increase  by  6  to  8  percentage  points  or 
perhaps  more  if  the  bellowless  nozzle 
design  comes  into  widespread  use.  This 
brings  the  average  nationwide 
effectiveness  value  Ip  44  percent  for  the 
onboard  case  (assuming  that  Stage  11  is 
phased  out  of  the  serious  and  worse 
ozone  NA  areas  in  2005)  and  39  to  44 
percent  for  the  Stage  (I  case. 

Furthermore,  in  the  later  years  when 
the  annual  effectiveness  of  the  onboard 
case  is  projected  to  surpass  that  of  the 
Stage  II  case,  the  underlying  predictions 
of  gasohne  consumption  are 
problematic.  There  is  presently  a  strong 
interest  in  alternative  fuels  and 


initiatives  are  now  underway  through 
Federal.  State,  and  local  legislation  to 
require  more  use  of  these  fuels  Thus, 
fufl  use  characteristics — and  the  need 
for  and  efTectiveness  of  refueling 
emission  controls — could  change 
substantially. 

Finally  FJA  recognizes  that  the  Stage 
II  r.a.s€  and  the  onboard  case  would  not 
provide  emission  reductions  in  the  .same 
geographic  a.'^as.  While  the  Stage  li 
case  proNides  the  VOC  emission 
reductions  earlier  and  where  most 
needed,  it  would  not  provide  reducUons 
in  air  toxic  emissions  to  the  remainder 
of  the  nation.  Conversely,  the  onboard 
case  would  provide  a  more  even 
distribution  of  reductions  in  air  toxic 
emissions,  but  would  not  provide  as 
large  or  timely  a  reduction  for  the  ozone 
NA  areas  as  the  Stage  II  case  would 
provide,  especially  m  the  moderate  NA 
areas  which  would  be  relieved  of  Stage 
II  under  section  202(a)(6j.  These  NA 
areas,  moreover,  are  generally  urban. 
While  the  absence  of  onboard  controls 
would  mean  a  loss  of  potential  air  tcxic 
emission  reductions  nationwide,  the 
Stage  II  reductions  would  come  more  in 
urban  areas  with  greater  population 
exposure  potential. 

When  evaluating  the  need  fnr 
refueling  emission  controls.  EPA  has 
historically  considered  health  effects 
concerns  related  to  exposure  to  benzene 
and  other  gasoline  vapors  However,  the 
potency  of  gasoline  vapor  in  causing 
adverse  health  effects  is  unclear.  If  is 
presently  classified  as  a  B-2  (probable 
human)  carcinogen,  but  newer  evidence 
suggests  that  its  potency  should  be 
downi^raded  to  a  class  C  (possible 
human)  carcinogen  (IV-A-101  While 
there  is  no  uncertainty  about  bf-n^ene 
EP.\  has  direct  regulatory  authority  to 
control  .-iobiie  source  '■elated  air  toxics 
including  benzene  emissions  (consistent 
With  section  202{al).  Section  202(1) 
requires  a  study  of  mobile  sou.'-ce 
related  air  toxics,  followed  by 
regulations  to  control  such  toxics 
applying  at  a  minimum  to  emissions  of 
benzene,  formaldehyde  and  1.3 
butadiene.  The  issues  of  control  of 
benzene  exposures  from,  vehicle 
refueling  will  be  addressed  pursuant  to 
these  provisions.  Thus,  the  need  to  focus 
on  air  toxics  as  a  central  aspect  of  this 
analysis  is  somewhat  diminished  as 
compared  to  the  importance  of  ozone 
precursors.  On  balance.  EPA  believes 
that  the  nationwide  reduction  in  air 
toxics  which  the  onboard  case  would 
pro%nde  is  of  less  importance  than  the 
greater  focused  reductions  in  ozone 
precursors  and  toxic  emissions  in  ozone 
N.A  areas  that  the  Stage  II  case  would 
provide 
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In  sutrmurry,  as  was  shown  above,  thp 
Stage  II  case  would  provide  eartier  and 
more  effective  control  in  the  5S  orone 
NA  areas  in  greatest  need  of  such 
reductions.  While  the  onboard  case 
.    provides  greater  control  on  a  nationwide 
basis,  its  reductions  in  ozone  precursorg 
would  not  be  as  eariy  or  as  great  m  the 
nvoderate  ozone  NA  areas.  Moreover, 
there  is  reason  to  believe  given  the 
sensitivities  of  the  analyses  that  the 
Stage  U  case  would  achieve  average 
nationwide  reductions  comparable  to 
the  onboard  case  nationwide  reductions 
EPA  recognizes  that  the  Stage  Tl  case 
would  not  provi<ie  exactly  the  same 
emission  reductions  as  thie  onboard 
c&»e.  in  light  of  tbe  safety  nsk  posed  by 
onboard  controls,  however,  the  Agency 
belie\'e8  that  the  reductions  afforded  by 
the  Stage  U  case  make  it  unwise  to 
proceed  with  onboard  requirements  at 
this  time.  Stage  II  will  safely  provide, 
earlier  and  more  effective  control  to  the 
areas  most  m  need  Indeed.  Stage  II  may 
p^o\^de  reductions  measured  on  a 
nationwide  basis  equivalent  in  quantity 
to  those  onboard  would  have  achieved 
To  the  extent  Stage  D  proves  not  to 
achieve  needed  reductions,  other  means 
exist  to  provide  reductions,  such  as 
controls  under  section  202(1  J.  and  other 
onboard  technologies  may  be  developed 
m  place  of  the  canister  systems  found  to 
pose  an  unreasonable  8afet>'  nsk.  in 
light  of  these  considerations.  EPA  finds 
that  the  reductions  achievable  by  the 
Stage  U  case  are  appropnately  viewed 
as  comparable  to  those  Hchie\abie  by 
the  onboard  case. 

f  Costs  and  Cast  Effectiveness  As  a 
part  of  the  previously  mentioned 
gasoline  1984  marketing  study  and  the 
subsequent  N'PRM  for  onboard  controls. 
EPA  conducted  an  in-depth  study  of  tbe 
costs  and  cost  effectiveness  of  onboard 
and  Stage  11  controls  in  both  NA  areas 
and  on  a  nationwide  basts.  Tbs 
analysis  is  set  forth  in  the  draft 
Regulatory  Impact  Analysis  (RlAj  for 
the  onboard  NPRM  and  is  avaiiabie  tr, 
the  public  docket.  (Il-A-18, 19,20). 

Subsequent  to  the  N'PRM.  there  have 
been  several  developments  which  must 
be  considered  in  this  discussion.  First, 
the  number  of  areas  and  t.he  specific  NA 
areas  affected  b>'  Stage  U  has  changed 
This  affects  the  percent  of  fuel 
consumption  and  the  number  of  »er\ice 
stations  requiring  Stage  li  The  current 
situation  requires  Stage  II  In  55  NA 
areas  involving  43  percent  of  nationwide 
fuel  consumption.  The  previous  analysis 
involved  61  NA  areas  but  only  35 
percent  of  fud  consumption  Second, 
onboard  was  phased-m  and  limited  to 
LDVs  only.  This  reduces  the  overall 
costs  and  emission  reductions 


substantially  as  compared  to  thosf  in 
the  draft  198"  RIA  Third,  the  onboard 
case  involves  a  limited  amount  of  Stasre 
II  as  well  which  requires  combinsriOT  of 
some  portion  of  the  nnboaH  nnd  Stnge 
II  cinalyses. 

Furthermorf!.  m  rpsponse  to  comments 
on  the  August  lfl87  NPRM  or  December 
22.  1988  EPA  released  an  updated 
MnaK'sis  of  onboard  costs  tIV-B-19j 
This  analysis  indicated  that  for  a  simple 
onboard  sj'stem.  onboard  ro^Ts 
incremental  to  enhanced  evaponit:vr 
err;!ssion  controls  would  be  less  than  the 
$14-Sl«  estimate  in  the  NPRM  (52  FR 
31177J.  These  lower  costs  were  due  to 
onboard  system  design  simplications 
FP.'\  believed  to  t»e  possible,  improved 
cost  estimates  for  enchanced 
evaporative  controls  and  fuel  recovery 
credits.  However,  a  number  of 
manufacturers  have  indicated  that 
si.Tiple  system.s  such  as  su^ested  by 
EPA  may  not  be  workable  and  more 
costly  approaches  may  be  needed  If  this 
IS  the  case,  costs  will  be  closer  to  the 
Values  pr{::sented  in  the  NPKM 
Enhanced  evaporative  conL'-uU  have  not 
yet  l>een  implemented  under  section 
202rk).  so  it  IS  not  clear  prcc^eiy  what 
will  be  required-  Thui.  EPA  is  not  nou 
in  a  posiU>.>f;  to  dete.'-niine  the  u:i8t!.  of  an 
onboard  system  incremental  to  the  costs 
of  enciianced  evaporative  control 
.'Mso.  as  part  of  the  response  to 
section  182{l.K3)  requireraen:*  for  S(a>jt- 
11  EPA  updated  the  asstBsment  of  StOt^e 
II  costs  and  cos!  effectiveness.  .A.s  is 
r^Hected  in  chapter  3  of  t.he  prevwiusiv 
cited  EPA  repo.l  jn  Stage  11,  c*>fcts  are 
slightly  less  and  the  efficiency  is 
essentially  the  same  as  estimstwi  m.  <h»- 
198"  Ri-A.,  Thus,  the  cost  effectn  enf«*  u 
still  about  the  swime  as  indicated  m  the 
draft  R:a  (s'-e  Table  5-121  Thus  S'ajije  U 
remains  a  very  cost  effective  V'CX: 
cxintroi  technoifijijy 

Nonetheless,  the  best  information  now 
available  suggests  that  much  of  the  data 
used  in  the  1987  RLA  remam*  vabd  TTie 
unit  costs  and  effectH-eness  remair' 
largely  unchanged  The  key  changes 
uivoJve  the  change  in  the  amcunt  of  fuel 
consurapbon  m  the  55  NA  areas  land  o< 
course  indirectly  the  number  of  servTrp 
stations],  limiting  the  ontx»ard 
requirements  to  only  iJDV  b  and  a 
combination  of  onboard  arui  Stage  li 
controls  in  the  onboard  case  l-or  the 
purpoaes  of  this  analysis,  the  figures 
used  in  the  1967  analyses  uilj  be  used 
with  appropriate  updating  for  the 
changes  menboned  above.  Costs  and 
cost  effectiveness  are  diacussed  below 
for  the  S5  NA  areas,  nationwide,  and 
then  onboard  tncrementai  to  Stage  li 

First,  with  regard  to  the  55  NA  areas 
the  costs  and  oost  effec»H-enes»  of  the 


Stage  n  case  arp  \  '-v  •   ::<.(■  \r  those 
figures  reflected  in  iabie  y  l<3  o'  'he 
1987  MA.  After  scaling  for  r  •(  ;^  m  i 
fuel  consumption,  annublizr  i  ij"-'s  i.'i 
approximately  $117 -Siec  m;lhon  pti 
year  and  the  cost  effectiveness  is  in  the 
range  of  SltWO-SllOO  per  megagrftrr  rMv 
(see Table  »-19  of  the  1987  draft  RL\  .>; 
Table  5-13  of  Tl.c  VV\  Mnge  I!  report). 
For  the  onboara  cast,  the  toris  of  the 
Stage  n  control  are  reduced  in 
proportion  to  the  fractions  of  the  foel 
consumption  in  these  areas  (32.5/43). 
Stage  II  costs  thus  are  approximately 
$88  to  $121  million  Onboard  technoiogy 
is  required  on  iJ  i\  i   ..Jiwwuie  buJ  the 
benefit*  are  coun'c  1  :,.;■,')  ,:,  ft.  5,:  \\ 
areas.  Using  the  LJ  v  i    ■Mi.-    i:   .'  i 
costs  in  the  198"  RL\  'tip  annualized 
costa  for  IDV  onboajd  are 
approximately  Sl2S  million  pei  year. 
Thus,  the  total  oost  is  $217  to  $250 
million  pei  year  and  the  oost 
ei7ectivene&s  incraaaes  to  about  S1750 
per  Mg.  The  Stage  II  case  if-  much  nuxte 
cost  effecbve and  less  cis'i,    ;  h.i,  n 
primarily'  Lht  uase  ;•»•<,«, .hi  (ir.;>i >.!,:■: 
Stage  Dare  i,..-jiHv  u-cv-Auu:  ;<,h  i.'.A  t 

Second  on  m  ui.')l^^^^r^Jl  liuuw  uie 
costs  and  cost  ef let '  v  t  - ,  s^  i,.v  t >>•- 
Stage  II  case  are  tht  Minf  nh  ;r  to<  \A 
area  aoaljrsee  above.  F>»r  ••!(  vntxiN'ri 
case,  the  costs  are  simiiwr  u..,  :rn.M 
presented abo^'e  ou;  'tie  i-tMui'i.;;:;, 

nt^Ui.*r.vi  Hie  n  >.  w»f'.,     '  Juis    i;    !*;!•- lhhc 
theco^**<<'>  hj'j'roxmiHtjey  ,S.,!7tO$250 
miUioo  per  >  t-«r  «■:  .••.  t!i(  .  .i.>*' 
eSectiveDe^s  i»  ,<!'■.''.,•  %:.::•*...  [..>•  KU 
Ooce  again  the  s\»^f-  ii  <.hs»'  <-i  \-a  ...h  less 
total  coat  and  if  nv.ycr  <  i  s'  (>**»■  >r\  f 

Finally.  tJiere  «"e  a  few  additional 
points  wortr  M>ri*:,,3*m;:s  .:■  thi> 
ccmpenson  first,  Sou'p  fi  ;*  ;.i"  '^  ■■''%  v 
place  IT  e  0*  ftie  tJt.  irxtjr'fi.   \  "■  .in  d,^ 
which  uouid  have  to  i-istui,  *v,<«e  -.  u. 
the  Sla>f*'  iJ  ca»e  tnii  ri.:>(  :,'^'   urr.ioard 
case.  These  facilities  vtj:,^ri\n'A^-  -sS'HitS 
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high  relative  to  those  for  the  Stage  II 
case  alone. 

Based  on  the  mforrriation  available 
this  analysis  suggests  that  both  the 
onboard  and  Stage  I!  cases  have 
at'ractive  cost  effecti-.eness  values, 
especially  compared  to  other  VOC 
control  strategies  now  required  under 
the  1990  CAA' Amendments.  However, 
given  the  provisions  of  the  statute  for 
onboard  and  Stage  U  controls,  the 
analysis  indicates  that  the  Stage  II  case 
IS  the  more  cost  effective  control 
strategy 

V,  Futiu^  Technologv  | 

Since  NTTTS-^  3  safety  report  covers 
only  canistpr-based  onboard  systems, 
today's  decision  is  based  on  systems  of 
this  design.  While  other  vehicle-based 
control  technologies  might  be  developed 


undeveloped  technology.  As  a  result, 
EPA  could  not  reasonably  base  an 
onboard  requirement  on  them.  EPA  will 
continue  to  monitor  technical 
developments  for  other  onboard 
systems,  including  diaphragms, 
bladders,  and  other  capture  technologies 
(e.g.,  activated  carbon  or  chemically 
activated  polymer  absorbers 
impregnated  on  porous  foam  filters) 
which  may  substantially  reduce  or 
control  refueling  emissions  and  raise 
fewer  concerns  about  vehicle  safety. 
(TV-I>-762,  IV-E-«6). 


to  control  ref'jehng  emissions. 


this 


rjlemaking  has  dealt  almost  exclusively 
with  the  question  of  imposition  of 
canister-based  onboard  controls.  Some 
coramenters  suggested  that  EPA  should 
proceed  to  require  onboard  systems 
now.  and  wor!<.  out  safety  concerns 
before  the  rule  would  take  effect.  For 
several  reasons.  EP.^  is  not  adopting 
this  approach.  F;rst,  as  to  canister-based 
systems,  the  record  does  not 
demonstrate  that  the  safety  risks  are 
entirely  capable  of  resolution.  Other 
technolgies  have  been  suggested  for  the 
refueling  control,  but  they  are  only  in  the 
preli.mmarv  stages  of  development  and, 
therefore,  could  not  be  analyzed.  Too 
little  13  known  about  these  alternatives 
for  EP.A.  to  base  an  onboard  requirement 
on  them  at  this  time  Moreover,  the  1990 
legislation  did  not  purport  to  apply  to 
alternative,  non-canister-based  onboard 
systems  (See  H  Rep,  No.  490  at  303-04, 
discussing  only  the  onboard  system 
serving  as  the  basis  for  EPA's  1987 
proposal,  namely  canister-based 
controls,  see  also  Cong.  Rec.  of  Oct.  24. 
1990  at  S  18038,  summarizing  section 
202(a)(6)  as  requiring  installation  of 
canisters  provided  EPA  and  DOT  find 
that  canister-based  technology  is  safe). 
Indeed,  the  capture  efficiency  specified 
for  onboard  controls  by  section  202(a)(6) 
is  based  on  a  canister  system,  indicating 
that  Congress  intended  promulgation  of 
onboard  requirements  on  the  prescribed 
schedule  only  if  canister-based  systems 
were  found  safe.  Finally,  since  Congress 
directed  EP.A  to  consult  with  NHTSA 
before  promulgating  any  onboard 
requirement,  Congress  expected 
NUTS.A  s  advice  to  relate  to  currently 
available  technology — i.e.,  canister- 
based  systems  Thus,  EPA  Is  not  in  a 
position  today  to  predict  reliably  when 
or  whether  such  new  (non-canister) 
technologies  might  be  developed,  nor  to 
consider  the  safety  of  such  as-yet 


VI.  Unique  Aspects  of  This  Decision 

It  is  important  to  distinguish  the 
unique  aspects  of  today's  action  that 
differ  from  other  similar  regulatory 
programs.  In  the  decision  at  hand,  an 
alternative  to  vehicle-based  controls  is 
available  which  raises  no  question  of 
increased  safety  risk.  Much  of  the 
rationale  supporting  the  decision  not  to 
implement  onboard  requirements  hinges 
on  the  ready  availability  of  Stage  II 
controls.  In  this  case,  however.  NHTSA 
has  found  that  the  introduction  of 
onboard  canister-based  controls  would 
increase  the  risk  of  vehicle  fires  in  a 
manner  that  could  never  be  entirely 
redressed.  In  the  context  of  the  section 
202(a)(6)  requirement  that  EPA  consider 
the  safety  of  onboard  controls  before 
promulgating  an  onboard  rule,  EPA  finds 
that  the  safety  risk  associated  with 
onboard  controls — measured  against  the 
availability  of  an  alternative  control 
strategy  of  comparable  effectiveness- 
leads  to  the  conclusion  that  onboard 
controls  should  not  be  required. 
A  second  distinguishing  factor 
concerns  the  degree  of  risk  associated 
with  the  introduction  of  new  technology. 
EPA  does  not  believe  that  increased  risk 
is  an  automatic  consequence  of 
technological  change.  It  is  a  broadly 
accepted  fact  that  today's  vehicles,  with 
their  highly  sophisticated  and  complex 
designs,  are  safer  than  were  the  simpler 
vehicles  of  the  past.  Clearly,  the  degree 
to  which  new  technology  increases  total 
risk  is  a  function  of  many  factors.  New 
hardware  introduces  new  failure  modes 
and  less  well  proven  designs;  however, 
they  often  replace  undesirable  systems 
and  thus  could  directionally  improve 
safety.  Also,  such  sources  of  potential 
risk  are  affected  to  varying  degrees  by 
the  risk  environment  into  which  they  are 
introduced.  For  example,  new  hardware 
to  cure  an  existing  safety  risk  would 
generally  be  seen  as  providing  a  net 
reduction  in  risk.  Similarly,  new 
emission  controls  that  replace  or 
upgrade  already  existing  controls  could 
increase  risk,  have  no  impact  on  risk,  or 
even  reduce  risk,  depending  upon  the 
balance  of  their  reliabihty  and  safety 


factors  compared  to  the  existing 
controls. 

Finally,  the  existence  of  risk  is  not  in 
itself  an  absolute  bar  to  regulation 
requiring  the  introduction  of  new 
technology  to  reduce  emissions.  The 
emission  reductions  themselves  are 
beneficial  to  society,  or  they  would  not 
be  imposed.  Thus,  a  marginal  increase 
in  risk  may  well  be  appropriate  to 
obtain  a  given  degree  of  emission 
reduction.  For  example,  in  adopting 
greatly  reduced  emission  levels  for  both 
conventional  and  clean-fueled  vehicles, 
the  Congress  clearly  believed  that  any 
associated  risk  factors  could  be 
adequately  controlled  in  the  process  of 
technology  development.  However,  m 
the  case  of  onboard  controls.  Congress 
made  the  issue  of  canister  safety  a 
critical  factor  in  the  Agency's  decision 
to  promulgate  the  onboard  requirement. 
NHTSA  and  EPA  have  both  found 
central  to  that  issue  the  availability  of  a 
safe,  alternative  means  of  achieving 
comparable  emission  reductions.  In 
these  circumstances,  the  Agency 
believes  it  appropriate  to  avoid  the  risk 
posed  by  canister-based  onboard 
controls  by  not  promulgating  the 
onboard  requirement  and  instead 
relying  on  Stage  II  controls  to  achieve 
refueling  emission  control. 

In  summary,  EPA  considers  this 
rulemaking  to  be  a  unique  situation. 
While  safety  is  always  an  important 
consideration,  and  EPA  will  continue  to 
review  the  potential  safety  implications 
of  all  mobile  source-related  regulatory 
actions  with  NHTSA.  EPA  believes  that 
situations  where  safety  becomes  the 
prime  determinant  of  action  will 
continue  to  be  rare.  In  this  nilemaking, 
however,  where  Congress  required  EPA 
10  consider  the  safety  of  the  controls 
before  requiring  them,  and  intended  EPA 
to  decline  to  require  them  if  they  are 
fo-und  to  be  unsafe,  safety  concerns 
appropriately  play  a  role  th.at  is  not 
common  m  mobile  source  rulemakings 
under  the  CAA. 


VII.  Finding 

As  required  by  section  202(a)(6)  of  the 
Clean  Air  Act,  EPA  has  consulted  with 
the  Secretary  of  Transportation 
regarding  the  safety  of  vehicle-based 
(onboard)  systems  for  the  control  of 
refueling  emissions.  For  the  reasons 
explained  above,  EPA  finds  reasonable 
and  adopts  NTTTSA's  conclusion  that 
onboard  systems  would  have  a  negative 
impact  on  safety.  Stage  II  controls  are  a 
viable  alternative  to  onboard  controls 
for  light-duty  vehicles.  They  provide 
comparable  emission  control 
effectiveness  without  accompanying 
concerns  about  safety  risks.  In  light  of 
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these  findings  regarding  onboard  and 
Stage  II  controls.  EPA  concludes  that 
onboard  canister  controls  pose  an 
unreasonable  safety  risk.  Therefore,  tht' 
Agency  has  decided  not  to  promulgatp 
the  onboard  requirements  at  this  time. 

Ddted,  Mdrch  2"   ]'~>92 
William  K.  Reilly. 

■\d!rurns!ra!or 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  314  and  601 

[Docket  No.  9iN-0278i 

New  Drug,  Antlbiotto.  and  Biological 
Drug  Product  Regulations, 
Accelerated  Approval 

agency:  Food  and  Drag  Administration, 

HHS 

ACTION;  Proposed  riile. 

SutlMARV:  The  Food  and  Drug 
Administration  (FDA)  is  proposing 
procedures  under  which  the  agency 
would  accelerate  approval  of  new  drugs 
and  biologicals  for  serious  or  life- 
threatening  illnesses,  with  provisions  for 
any  necessary  continued  study  of  the 
drugs'  clinical  effects  after  approval  or 
with  restrictions  on  use.  if  necessary. 
These  new  procedures  are  Intended  to 
provide  expedited  marketing  of  drugs 
for  patients  suffering  from  such  illnesses 
when  the  drugs  provide  meaningful 
therapeutic  benefit  over  existing 
treatment.  Accelerated  approval  will  be 
considered  in  two  situations:  (1)  When 
approval  can  be  reliably  based  on 
evidence  of  the  drug's  effect  on  a 
surrogate  endpoint  that  reasonably 
suggests  clinical  benefit  or  on  evidence 
of  the  drag's  effect  on  a  clinical  endpoint 
other  than  survival  or  irreversible 
morbidity,  pending  completion  of  any 
necessary  studies  to  establish  and 
define  the  degiee  of  diniral  ber.efits  to 
patients;  and  (2)  when  FDA  determines 
that  a  drug,  effective  for  the  treatment  of 
a  disease,  can  be  used  safely  only  if 
distribution  or  use  is  modified  or 
restricted.  Drugs  or  biological  products 
approved  under  this  proposal  will  have 
met  the  requisite  standards  for  safety 
and  effectiveness  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act), 
or  the  Public  Health  Service  Act  (the 
PHS  Act)  and  thus  w'll  have  full 
approval  for  marketing.  These  drugs  or 
biological  products  will,  however,  be 
subject  to  the  necessary  postmarketing 
requirements  for  study  or  limitations  on 
distribution  set  forth  in  the  regulations. 
DATES:  Written  comments  by  June  15. 
1992. 

ADDRESSES:  'A  ritten  comments  to  the 
D 0  ».►  5  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr..  Rockville. 
Maryland  20857. 

FO«  FURTHER  INFORMATION  CON'' ACT: 
Mdn.vr.  L  VVj'i-r.,  Cer.'pr  f'.-r  .  '-'ij 
Evaluation  and  Research  (HFD-386), 
Food  and  Drug  Administration,  5600 


Fishers  Une.  Rockville.  Krt)  20857  301- 
295-«038. 

8UP«»tEMENTARY  INFORM ATKHC  Because 
expediting  the  approval  and  increasing 
the  availability  of  promising  new  drjg 
therapies  is  important  to  the  public 
health,  in  recent  years  FDA  has 
developed  a  number  of  new  procedures 
for  regulating  these  drugs.  For  example, 
since  1983,  FDA  has  given  specsdi 
emphasis  to  the  development  and 
review  of  potential  new  therapies  for 
rare  diseases,  under  its  responsibility  to 
implement  the  Orphan  Drug  Act 

In  the  Federal  Register  of  February  2Z 
1985  (50  FR  7452),  FDA  comprehensively 
revised  its  new  drug  application  (NDA) 
regulations  (called  the  "NDA  rewrite '). 
The  regulations  were  designed  to 
streamline  the  process  for  submitting 
and  reviewing  marketing  applications. 
FDA  supplemented  these  regulations 
with  extensive  guidelines  to  sponsors  on 
how  to  prepare  such  applications  so  that 
they  are  complete  and  thus  facilitate 
agency  review. 

In  the  Federal  Register  of  March  19. 

1987  (52  FR  8798),  FDA  revised  its 
investigational  new  drug  (IND) 
regulations  (called  the  "IND  rewrite"). 
These  regulations  were  designed  to 
clarify  and  simplify  the  rules  governing 
clinical  testing  of  new  drugs. 

In  the  Federal  Register  of  May  22. 1987 
(52  FR  19466),  "treatment  IND's  '  were 
specifically  authorized  by  regulation  to 
permit  wide  access  to  promising 
experimental  drugs  for  serious  or 
immediately  Hfe-threatening  illnesses 
Under  this  mechanism,  more  than  20 
drugs  have  since  been  made  available 
prior  to  marketing  approval  to  patients 
for  a  wide  variety  of  serious  diseases: 
acquired  immunodeficiency  syndrome 
(AIDS),  cancer,  Parkinson's  disease, 
obsessive-compulsive  disorder,  neonatal 
respiratory  distress  syndrome,  and 
others. 

In  the  Federal  Register  of  October  21 , 

1988  (54  FR  41523),  FDA  announced  new 
regulatory  procedures  (21  CFR  part  312. 
subpart  E).  These  procedures  were 
designed  to  expedite  the  development. 
evaluation,  and  marketing  of  drugs  for 
life-threatening  and  severely  debilitating 
illnesses.  Under  these  procedures  the 
agency  is  committed  to  working  closely 
with  sponsors  to  decide  as  early  as 
possible  in  the  human  testing  of  the  drug 
what  evidence  will  be  necessary  for 
marketing  approval  and  to  assist  the 
sponsors  in  designing  trials  to  evaluate 
the  safety  and  effectiveness  of  the  drug. 

These  actions,  combined  with 
management  innovations  made  in  recent 
years,  have  greatly  increased  patient 
access  to  promising  experimental  drugs 
and  have  also  significantly  shortened 


the  agency's  time  to  review  applications 
for  important  new  drugs  and  approve 
the  drugs  for  marketing.  Additionally,  in 
the  Federal  Register  of  May  21.  1990  (55 
FR  20856),  the  Public  Health  Service 
(PHS)  published  a  proposed  policy  to 
make  promising  new  drugs  more  widely 
available  to  people  with  AIDS  and  HIV- 
related  diseases  through 
nonconcurrently  controlled  studies. 
These  studies  would  be  conducted  in 
parallel  with  controlled  clinical  trials; 
thus  the  proposed  policy  became  known 
as  parallel  track.  Under  the  proposed 
policy,  large  numbers  of  AIDS  and  HIV 
infected  patients  who  are  without 
alternative  therapy  would  have  access 
to  investigational  drugs  as  early  in  the 
drug  evaluation  process  as  possible. 

Nevertheless,  because,  by  their 
nature,  hfe-threatenmg  and  other  serious 
diseases  represent  particularly  urgent 
needs,  FDA  believes  that  it  should 
continue  to  modify  its  procedures  to 
provide  for  the  approval  of  new  drugs 
for  treatment  of  these  diseases  at  the 
earliest  time  permitted  under  the  law. 

I.  Introduction 

FDA  has  determined  that  two 
additional  steps  should  be  taken  in  its 
current  review  process  to  facilitate  the 
approval  of  significant  new  drugs, 
antibiotics,  and  biological  products 
(generally  referred  to  as  "drugs  "  in  this 
document)  to  treat  senous  or  life- 
threalenmg  illnesses.  Accordingly,  FDA 
18  proposing  regulations  that  would 
incorporate  these  steps  into  its  review 
procedures  for  these  products. 

First,  by  providing  for  required 
postmarketing  study  to  elaborate  on  the 
evidence  of  effectiveness,  FD.'X  is 
proposing  to  approve  new  drugs  for 
serious  or  hfe-threatening  illnesses  at 
the  earliest  possible  point  at  which 
safety  and  efficacy  can  reasonably  be 
established  under  existing  law. 

Secondly,  FDA  is  proposing 
procedures  under  which  beneficial  but 
highly  toxic  drugs  can  be  approved  for 
m.arketing  These  drugs  are  one  that  the 
agency  believes  can  be  used  safely  only 
if  distnbution  and  use  are  restricted  in 
certain  ways. 

Therefore.  FDA  is  proposing  to  amend 
21  CFR  pari  314  by  adding  subpart  H. 
consisting  of  §§  314.500  through  314.550. 
and  to  amend  21  CFR  part  601  by  adding 
subpart  E,  consisting  of  §  §  601  40 
through  601.45. 

11.  Scope 

The  proposal  would  apply  to  new 
drug,  antibiotic,  and  biological  products 
used  in  the  treatment  of  serious  or  life- 
threatening  diseases,  where  the 
products  provide  meaningful  therapeutic 
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benefits  to  patients  over  existing 
treatment. 

A.  Diseases  Covered  by  the  Proposal 

The  terms  "serious"  and  "life- 
threatening"  would  be  used  as  FDA  has 
defined  them  in  the  past  The 
seriousness  of  a  disease  is  a  matter  of 
judgment,  but  generally  is  based  on  its 
impact  on  such  factors  as  survival,  day- 
to-day  functioning,  or  the  li)(,elihood  that 
the  disease,  if  left  untreated,  will 
progress  from  a  less  severe  condition  to 
a  more  senous  one.  Thus,  acquired 
immunodeficiency  syndrome  (AIDS),  all 
other  stages  of  human 
immunodeficiency  vnrus  [HIV]  infection. 
Alzheimer's  dementia,  angina  pectoris, 
heart  failure,  cancer,  and  many  other 
diseases  are  clearly  serious  in  their  full 
manifestations  Further,  many  chronic 
illnesses  that  are  generally  well- 
managed  by  available  therapy  can  have 
serious  outcomes.  For  example, 
inflammatory-  bowel  disease,  asthma, 
rheumatoid  arthritis,  diabetes  mellitus,' 
systemiic  lupus,  erythematosus, 
depression,  psychoses,  and  many  other 
diseases  can  be  serious  for  certain 
populations  or  in  some  or  all  of  their 
phases. 

B.  Meaningful  Therapeutic  Benefit  Over 
Existing  Therapy 

As  in  past  programs  for  expediting 
access  to  new  drugs,  FDA  believes  that 
procedures  for  doing  so  should  be 
applied  only  where  a  serious  medical 
need  is  not  met  by  currently  available 
therapies.  If  such  a  need  does  not  exist. 
the  agency  believes  that  the  usual 
procedures  provide  for  the  most 
appropriate  and  thorough  approach  to 
ensuring  safety  and  effectiveness  of 
drugs  prior  to  marketing.  Accordingly, 
FDA  .8  proposing  that  the  accelerated 
approval  program  should  only  apply  to 
drugs  that  provide  meaningful 
therapeutic  benefit  over  existing 
treatment  for  patients  with  serious  or 
life-threatening  diseases.  For  example,  if 
there  is  an  approved  treatment  for  a 
serious  or  life-threatening  disease, 
individuals  or  a  defined  subset  of 
patients  may  not  respond  well  to  that 
therapy  or  be  intolerant  of  it.  A 
treatment  shown  to  be  effective  in  those 
patients  would  be  eligible  for  these 
procedures.  Similarly,  if  a  new  therapy 
were  a  clear  improvement  over  existing 
therapy  m  being  more  effective  or  better 
tolerated,  that  too  would  be  eligible  for 
accelerated  approval. 

At  the  same  time,  however,  FDA  is 
aware  that  drugs  useful  for  one 
condition  can  often  be  useful  in  a  range 
of  other  conditions.  FDA's  risk-benefit 
analysis  in  cases  of  serious  or  life- 
threatening  diseases  necessarily  will 


differ  from  cases  where  the  majority  of  a 
drug's  likely  application  in  actual 
clinical  practice  will  not  meet  these 
conditions.  Accordingly,  FDA  reserves 
the  right  to  apply  FDA's  traditional 
approval  mechanisms  rather  than  this 
accelerated  process  in  cases  where  the 
agency  believes  in  good  faith  that  the 
new  drug's  foreseeable  use  Is 
reasonably  likely  to  be  outside  the 
scope  of  "life-threatening  diseases 
without  meaningful  therapeutic  benefit 
over  existing  therap\"  Sponsors  are 
encouraged  to  m.eet  wi'h  FDA  early  in 
the  drug  development  process  to 
determine  the  nature  of  the  regulatory 
review  that  FDA  will  apply. 

III.  Elements  of  the  Program 

For  products  covered  undr-r  this 
program.  FDA  would  grant  accelerated 
marketing  approval,  with  postmarketing 
requirements,  in  the  following  two 
situations: 

A.  Reliance  on  a  "Surrogate" Endpoint 
or  Other  Appropriate  Indicator  of 
Effectiveness  (e.g..  Evidence  of  Efficacy 
Other  Than  an  Effect  on  Survival  or 

Irreversible  Morbidity) 

1,  Criteria  for  Approval 

There  may  be  information  about  the 
effect  of  a  drug  on  a  "surrogate" 
endpoint  of  disease  before  there  is  a 
demonstrated  effect  on  patients' 
survival  or  overall  well-being, 
particularly  when  the  disease  is  one  that 
progresses  over  a  long  period.  A 
surrogate  endpoint,  or  "marker."  is  a 
laboratory  measurement  or  physical 
sign  that  is  used  in  therapeutic  trials  as 
a  substitute  for  a  clinically  meaningful 
endpoint  that  is  a  direct  measure  of  how 
a  patient  feels,  functions,  or  survives 
and  that  is  expected  to  predict  the  effect 
of  the  therapy.  For  example,  elevated 
cholesterol  and  hypertension,  two 
surrogate  endpoints,  are  important 
because  they  are  risk  factors  for 
coronary  and  cerebral  artery  disease; 
but  it  is  the  impact  of  the  diseases  (e.g.. 
angina,  congestive  heart  failure  after  a 
heart  attack,  paralysis  after  a  stroke,  or 
sudden  death)  that  is  important  to  the 
patient. 

Surrogate  endpoints  can  be 
established  with  different  degrees  of 
assurance.  There  is  usually  at  least  a 
theoretical  possibility  that  die  marker 
and  the  disease  are  not  causally  related, 
but  are  instead  associated  with  a 
common  underlying  factor.  For  example, 
fever  and  respiratory-  impairment  occur 
with  pneumonia,  but  the  fever  does  not 
cause  the  disease,  and  treating  it  will 
not  improve  the  infection.  Similarly, 
frequent  premature  ventricular  beats 
after  a  heart  attack  signal  an  increased 


risk  of  sudden  death,  but  lowering  the 
rate  of  these  beats  with  antiarrhythmic 
agents  has  not  been  shoxvn  to  decrease 
the  risk  of  sudden  death.  In  some  cases, 
however,  the  evidence  of  a  causal 
relationship  is  very  persuasive, 
especially  where  treatment  that  changes 
the  surrogate  has  been  repeatedly 
shown  to  lead  to  improvement  of 
clinical  outcome.  For  example, 
substantially  reducing  elevated  blood 
pressure  has  been  repeatedly  shown  to 
reduce  the  likehihood  of  stroke  and 
renal  failure.  Reliance  on  a  surrogate 
endpoint  is  therefore  a  matter  of 
scientific  judgment,  a  judgment  based  on 
the  available  data,  but  still  a  judgment 

Approval  of  a  drug  on  the  basis  of  a 
well-documented  effect  on  a  surrogate 
endpoint  can  allow  a  drug  to  be 
marketed  earlier,  sometimes  much 
earlier,  than  it  could  be  if  a 
demonstrated  clinical  benefit  were 
required.  FDA  has  in  the  past  based 
approval  of  drugs  on  a  demonstration  of 
a  favorable  effect  on  a  surrogate 
endpoint,  where  the  agency  has 
concluded  that  a  favorable  effect  on  the 
surrogate  endpoint  was  very  likely  to 
predict  a  clinical  benefit.  In  some  cases, 
however,  the  judgment  as  to  the 
likelihood  of  clinical  benefit  when  the 
drug  affects  a  surrogate  endpoint  is  so 
close  that  it  could  be  influenced  by 
assurance  that  studies  to  evaluate 
actual  clinical  benefit  would  be 
conducted  promptly. 

Under  this  proposal,  therefore,  for 
drugs  to  treat  serious  or  life-threatening 
diseases  where  there  is  meaningful 
benefit  to  patients  over  existing 
treatment.  FDA  would  consider  granting 
approval  on  the  basis  of  adequate  and 
well-controlled  trails  establishing  that 
the  drug  has  an  effect  on  a  surrogate 
endpoint  that  is  reasonably  likely 
(based  on  epidemiologic,  therapeutic,  or 
other  evidence]  to  predict  clinical 
benefit.  Approval  could  be  granted 
where  there  is  some  uncertainty  as  to 
the  relation  of  that  endpoint  to  clincial 
benefit,  with  the  requirement  that  the 
sponsor  conduct  or  complete  studies 
after  approval  to  establish  and  defme 
the  dnig's  clinical  benefit. 

It  is  also  often  possible  to 
demonstrate  a  favorable  clinical  effect 
of  therapy  other  than  an  effect  on 
survivual  or  the  ultimate  course  of  the 
disease  that,  for  serious  and  life- 
threatening  illnesses,  would  merit  a 
decision  to  approve  the  therapy.  For 
example,  an  anti-HIV  drug  might 
demonstrate  that  it  could  provide  weight 
gain  and  reduce  the  frequency  of 
opportunistic  infections,  even  through 
evidence  of  an  effect  on  long-term 
survival  was  not  yet  available.  While 
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the  favorable  findings  would  be  a  basis 
for  approval,  in  Bome  instances 
additional  study  may  be  necessary  to 
clearly  determine  long^erm  effects. 

Finally,  as  m  the  past,  FDA  will 
continue  to  approve  therapies  for 
serious  and  iife-threatening  iliresses,  for 
which  there  are  no  adequate  therapies, 
as  early  m  the  development  process  as 
possible  when  the  statutory  stendard  of 
substantial  evidence  of  safety  and 
effectiveness  is  met  through  evidence  on 
the  clinical  endpoints  of  survival  or 
irreversible  morbidity.  The  safety  and 
efficacy  determination  would  be  made 
taking  into  account  the  risks  to  human 
life  and  health  of  the  untreated  disease. 
FDA  made  such  a  determination  for 
AZT  and  would  grant  approval  for  other 
such  drugs  in  the  same  expeditious 
manner.  Approvals  of  drugs  for  which 
there  is  sufficient  evidence  of 
effectiveness  on  the  clinical  endpoints  of 
survival  or  irreversible  morbidity  would 
not  require  postmarking  studies  under 
this  regulation. 

2.  Postmarketing  Studies 

For  drugs  approved  on  the  basis  of  an 
effect  on  a  surrogate  endpoint,  or  other 
indicator  of  effectiveness  the  sponsor 
would  be  required  to  conduct  any 
clinical  studies  necessary  to  ascertain 
the  actual  clinical  benefit  of  the  drug  on 
such  endpoints  as  survival  disease 
complications,  or  longer-term  symptoms. 
It  is  important  that  the  sponsor's 
postmarketing  studies  be  adequate  and 
well-controlled  trials  that  are  carried  out 
in  such  a  way  that  they  are  capable  of 
obtaining  the  confirmatory  data  being 
sought.  FDA  will  expect  the  sponsor  to 
carry  out  such  studies  in  a  timely 
manner  and  in  consultation  with  FDA. 
However,  the  requirements  for  any 
additional  study  to  demonstrate  actual 
clinical  benefit  will  not  be  more 
stringent  than  those  that  would  normally 
be  required  for  marketing  approval,  and 
new  studies  beyond  those  already  in 
progress  will  not  necessarily  be  needed. 
Indeed,  it  is  anticipated  that  the 
requirement  for  postmarketing  studies 
would  usually  be  met  by  studies  ab-eady 
underway  at  the  time  of  approval.  The 
plan  for  timely  completion  of  the 
necessary  studies  would  be  included  in 
the  marketing  application.  FDA  would 
interpret  the  requirement  for  conducting 
the  studies  with  "due  diligence"  by 
assessing  the  sponsor's  success  in 
meeting  normal  developmental  goals  for 
a  clinical  trial.  This  assessment  would 
include  examining  the  pace  of  design  of 
studies  and  the  speed  with  which 
patients  are  enrolled. 


3.  Authority  to  Require  Postmarketing 
Studies 

FDA  believes  that  sections  5<V)  and 
701  of  the  act  (21  U.S.C  3.55  371 )  provide 
legal  authority  for  the  agency  to 
promulgate  regulations  requirinR 
postmarketing  studies  for  new  drugs 
New  drugs  are  approved  for  mnrketing  if 
they  meet  the  safety  and  effectiveness 
criteria  set  forth  in  section  505(d)  of  the 
act  and  the  Implementing  regulations  (21 
CFR  part  314).  To  demonstrate 
effectiveness,  the  law  requires  evidence 
from  adequate  and  well-controlled 
clinical  studies  on  the  basis  of  which 
qualified  experts  could  fairly  and 
responsibly  conclude  that  the  drug  has 
the  effect  it  is  purported  to  have.  Under 
section  505(e)  of  the  act.  approval  of  a 
new  drug  application  is  to  be  withdrawn 
if  new  information  shows  that  the  drug 
has  not  been  demonstrated  to  be  either 
safe  or  effective.  Approval  may  also  be 
withdrawn  if  new  information  shows 
that  the  drug's  labeling  is  false  or 
misleading. 

Section  505(k)  of  the  act  authorizes 
the  agency  to  promulgate  regulations 
requiring  applicants  to  make  records 
and  reports  of  data  or  other  information 
that  are  necessary  to  enable  the  agency 
to  determine  whether  there  is  reason  to 
withdraw  approval  of  an  NDA.  Section 
701(a)  of  the  act  generally  authorizes 
FDA  to  issue  regulations  for  the 
"efficient  enforcement"  of  the  act. 
For  new  drugs  approved  under 
proposed  S  314.510  of  these  accelerated 
approval  regulations,  the  judgment 
concerning  likelihood  of  clinical  benefit 
is  based  upon  a  demonstrated  effect  on 
a  surrogate  marker  reasonably  likely  to 
predict  clinical  benefit.  If.  however,  the 
surrogate  marker  turns  out  not  to  be 
such  a  predictor,  then  the  drug  would 
lack  substantial  evidence  of 
effectiveness.  The  risk-benefit  analysis 
of  the  drug  may  also  be  altered  so  that 
the  drug  can  no  longer  be  considered 
safe  for  use  in  treating  the  serious  or 
life-threatening  disease.  In  addition,  in 
such  cases  the  drug's  approved  labeling 
may  be  false  or  misleading. 

When  the  correlation  between 
surrogate  endpoint  or  other  indicator  of 
effectiveness  and  clinical  benefit  is 
uncertain,  the  agency  believes  it  would 
not  be  appropriate  to  approve  drugs 
under  section  505  of  the  act  without  the 
assurance  of  promptly  conducted 
adequate  and  well-controlled  studies 
evaluating  actual  clinical  benefit. 
Evidence  from  such  postmarketing 
studies  evaluating  actual  clinical  benefit 
(and  thus  confirming  the  predictive 
value  of  the  surrogate  marker  or  other 
indicator)  is  necessary  for  the  agency  to 
know  whether  the  drug  should  remain 


on  the  market  or  whether  the  NDA 
should  be  withdrawn. 

Section  351  of  the  PHS  Act  (42  U,S.C 
262)  provides  legal  authority  for  the 
agency  to  require  postmarketing  studies 
for  biological  products.  Licenses  for 
biological  products  are  to  be  issued  only 
upon  a  showing  that  they  meet 
standards  "designed  to  insure  the 
continued  safety,  purity,  and  potency  of 
such  products"  prescribed  in  regulations 
(42  U.SC.  262(d)(1)).  The  "potency"  of  a 
biological  product  includes  its 
effectiveness  (21  CFR  600.3(sl).  When 
the  correlation  between  surrogate 
endpoint  and  clinical  benefit  is 
uncertain  for  a  biological  product 
approved  under  proposed  §  601.41. 
postmarketing  studies  are  necessary  to 
ensure  that  product's  "continued"  safety 
and  effectiveness. 

B.  Restrictions  on  Use  After  Marketing 
1.  Criteria  for  Approval 

Virtually  all  drug  can  be  toxic  to 
humans,  and  no  drug  is  completely  free 
of  risk.  In  approving  a  new  drug  for 
marketing,  FDA  analyzes  benefits  and 
risks,  and  approves  a  drug  if  the  benefit 
outweighs  the  risks.  In  general,  the  more 
serious  the  illness  and  the  greater  the 
effect  of  the  drug  on  that  illness,  the 
greater  the  acceptable  risk  from  the 
drug.  If  products  provnde  meaningful 
therapeutic  benefit  over  existing 
treatment  for  a  serious  or  life- 
threatening  disease,  a  greater  risk  may 
also  be  acceptable.  FDA  alerts  health 
professionals  and  their  patients  to 
adverse  effects  that  may  result  from 
drug  use  through  labeling  and  other 
warning  mechanisms  and.  where 
possible,  provides  advice  on  measures 
that  can  be  taken  to  reduce  the  risks. 

Some  drugs,  however,  are  so 
inherently  toxic  or  othenvise  potentially 
harmful  that  it  is  difficult  to  lustify  their 
unrestricted  use.  In  1990,  for  example. 
FDA  approved  the  drug  clozapine  for 
schizophrenia  when  the  manufacturer 
decided  to  restrict  distribution  to 
patients  taking  part  in  a  monitoring 
program  to  guard  against  a  potentially 
fatal  side  effect. 

FD.'\  has  concluded  that  some 
clinically  beneficial  drugs  can  be  used 
safely  only  if  distribution  and  use  are 
modified  and  restricted.  In  some  cases, 
it  IS  reasonable  to  expect  that  careful 
labehng  will  accomplish  the  needed 
limitations  as,  for  example,  Is  the  case 
for  most  oncologic  drugs,  where  the 
toxicity  of  the  drugs  is  widely 
appreciated  and  monitoring  for  toxic 
effects  18  a  routine  part  of  patient  care. 
In  some  cases,  however,  other  kinds  of 
restrictions  may  be  necessary.  FDA  is 
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prepared  to  approve  such  high  riRk  drugs 
for  eariy  marketing  if  the  agency  can  be 
assured  that  postmarketing  restnctions 
will  be  in  place  to  counterbalance  the 
known  safety  concerns. 

2.  Postmarketing  Restrictions 

The  restrictions  H)A  may  consider 
when  approving  drugs  under  this 
proposal  may  include  restrictions  such 
as  the  following; 

a.  Restricting  distribution  to  certain 
[acilUies  or  to  physicians  v>ith  s/}ecial 
training  or  experience.  For  example,  if 
the  drug  were  known  to  cause  hfe- 
threating  reactions,  il  might  b.' 
necessary  to  restrict  a  drug  s  use  to 
settings  m  which  emergency  capabilities 
and  equipment  are  readily  available. 

b.  Conditioning  distribution  on  the 
performance  of  specified  medical 
procedures.  The  approval  of  clozapine, 
for  example,  was  accompanied  by  a 
commitment  to  have  regular  blood  tests 
performed  on  patients  receiving  the  drug 
to  monitor  its  toxicity,  V0.\  can  envision 
the  need  for  similar  procedures  should  it 
approve  a  drug  that  can  be  used  safely 
only  if  regular  monitonng  is  assured. 

The  limitation  would  be  tailored  to  the 
specific  safety  issue  raised  by  the 
particular  drug  and  agreed  to  by  the 
manufacturer  at  the  time  of  approval.  l! 
should  be  emphasized  that  these 
restnctions  will  be  considered 
necess;ir>-  only  rare;y  and  in 
extraordinap,'  cases  FDA  believes  that 
the  safe  use  of  most  prescription  drugs 
will  continue  to  bf-  ensured  through 
traditional  patient  management  by 
health  professionals  and  through 
ner.essarj'  safety  warnings  on  the  drags 
labeling. 

3  Authority  To  Impose  Restrictions  on 
Distribution 

Sections  501.  502.  503.  505,  and  701  of 
the  act  (21  IJ.S.C.  3.51,  352.  353,  355,  and 
372)  provide  broad  authority  for  FDA  to 
issue  regulations  to  help  ensure  the 
safety  and  effectiveness  of  new  drugs. 
These  provisions  reflect  the 
congressional  objective  of  protecting  the 
public  health  by  requiring  safety-  and 
effectiveness  of  new  drugs  under  the 
conditions  of  actual  use,  through  a 
vanety  of  mechanisms. 

For  example,  under  section  503  of  the 
act  drugs  may  be  limited  to  prescription 
use  when,  because  of  their  toxicity  or 
other  potentiality  for  harmful  effect,  or 
the  methods  of  use,  or  the  collateral 
measures  necessary  to  their  use,  the 
drugs  are  not  safe  for  use  except  under 
the  supervision  of  a  licensed 
practitioner.  Section  502(a)  of  the  act 
prohibits  false  or  misleading  labeling  of 
drugs,  including  (under  section  201  (n)  of 
the  act)  failure  to  reveal  material  facts 


relating  to  potential  cnnsf><^upnrps  '.:'^dtT 
customary  conditions  of  use  Sectior 
502(f)  of  the  act  requires  dmgs  to  have 
adequate  directions  for  use  and  adquate 
warnings  against  unsafe  use,  such  as 
methods  of  administration,  that  may  be 
necessary  to  protect  users.  !n  addition, 
section  502f  j)  of  the  act  prohibits  use  of 
drugs  that  are  danc'-rt^us  to  health  when 
used  in  the  manner  suggested  in  their 
labeling.  Section  501  of  the  act  contains 
provisions  regarding  the  methods  and 
controls  for  processing  or  holding  to 
ensure  that  the  dnig  is  safe  and  has  the 
qiiahty  and  other  charactenstics  the 
drug  is  represented  to  possess.  (See 
section  501(a)(1)  of  the  act  see  also 
section  501(c)  of  the  act.) 

Moreover,  new  drugs  may  be 
approved  under  section  505(d)  of  the  act 
only  if  safe  for  use  under  the  conditions 
prescribed,  recommended,  or  suggested 
in  the  proposed  labeling.  As  previously 
discussed,  section  701(a)  of  the  act 
aut^iorizes  FDA  to  issue  regulations  for 
the  efficient  enforcement  of  the  act. 

For  drugs  approved  with  restricted 
distribution  or  use  under  proposed 
§  314.520.  FDA  will  have  determined 
that  the  particular  restriction  is 
necessarj  for  safe  use.  The  appropriate 
restrictio.ns  may  vary  with  the 
circumstances  of  each  drug.  Without  the 
restriction  specified  in  the  approval  the 
drug  would  be  adulterated  under  section 

501  of  the  act.  mishranded  under  section 

502  of  the  act,  or  not  shown  to  be  safe 
under  section  505  of  the  acL 

For  bioicgica!  prtxiucts.  section  351  of 
the  PHS  Act  (42  US  C  2S\2]  authorizes 
the  imposition  of  restnctions  through 
regulations  "designed  to  insure  the 
continued  nafety,  purty  and  potency"  of 
the  prodjcts.  As  with  dr^igs  approved 
under  the  NDA  procedures,  biological 
products  will  be  licensed  with 
restnctions  on  d!str:bution  or  use  only  if 
FDA  determines  that  such  restrictions 
are  necessary  for  safe  use. 

C.  Promotional  Materials 

FDA  is  also  proposing  to  require 

submission  of  promr^t'-ona!  materials. 
including  promotional  labeling  as  well 
as  advertisements  that  the  applicant 
intends  to  disseminate  for  drugs 
approved  under  the  accelerated 
approval  regulations,  [iecause  drags 
approved  under  the  restricted  use 
provision  may  be  highly  toxic  or 
otherwise  potentially  harmful,  FDA  is 
concerned  that  certain  promotional 
claims  could  cause  Inappropnate  and. 
therefore,  unsafe  use  SimilaHy,  the  nsk/ 
benefit  balance  for  drugs  approved 
based  on  evidence  of  the  drug's  effect  on 
a  surrogate  endpoint  could  readily  he 
adversely  affected  by  promotion  that 


does  not  appropriately  reflect  the  proper 
use  of  the  product. 

FDA  does  not  Intend  specifically  lo 
approve  promotional  materials  under 
proposed  S  ?14.550.  but  does  intend  to 
require  advance  submission  of  such 
materials.  FD.\  may  therefore  consider 
during  the  drug  approval  process  and 
subsequent  to  approval  whether  such 
materials  could  undercut  or  counteract 
the  drug's  approved  labeling  so  as  to 
affect  adversely  the  risk/benefit 
assessment.  Accordingly,  the  sponsor 
must  submit  pronx)tional  materials  to 
FDA  during  the  approval  process  and 
subsequent  to  approval.  The  agency  will 
determine  the  extent  of  review  and 
potential  modification  on  a  case-by-case 
basis.  Under  section  505(d)(4)  of  the  act. 
in  determining  whether  a  drug  is  "safe 
for  use"  under  the  conditions  proposed, 
the  agency  may  consider  not  only 
information  such  as  data  from  clinical 
studies,  but  also  "any  other 
information"  before  the  agency  relevant 
to  the  determination.  In  deciding 
whether  the  dpig's  proposed  labeling 
would  be  "false  or  misleading"  under 
section  505(d)(7)  of  the  act.  the  agency  is 
also  to  evaluate  "all  material  facts." 
Section  505(k)  of  the  act  authorizes  FDA 
to  require  reporting  of  Information 
necessary  to  determine  whether  there 
are  grounds  for  withdrawing  approval. 
For  biological  products,  section  351  of 
the  PHS  Act  authorizes  the  promulgation 
of  regulations  designed  to  ensure  the 
continued  safety,  purity,  and  potency  of 
the  products. 

For  prescription  drug  products,  fVDA 
applicants  are  ordinarily  required  to 
submit  mailing  pieces  and  any  other 
labeling  or  advertising  de\nsed  for 
promotion  of  the  drug  at  the  time  of 
initial  dissemination  of  the  labeling  and 
at  the  time  of  initial  publication  of  the 
advertisement  (21  CFR  314.81(3)).  The 
current  prescription  drug  advertising 
regulations  provide  for  prior  approval  of 
advertisements  in  specific  situations 
related  to  potential  fatalities  or  serious 
damage  from  drug  use  (21  CFR  202.1(j)). 
In  rare  circumstances  in  the  past, 
specific  FDA  approval  of  promotional 
materials  prior  to  dissemination  has 
been  required. 

Because  of  the  special  circumstances 
under  which  drugs  will  be  approved 
within  these  accelerated  approval 
regulations  and  the  likelihood  that 
promotional  materials  could  adversely 
affect  the  sensitive  risk/benefit  balance 
in  this  context.  FDA  will  require 
submission  of  the  promotional  matenal 
prior  to  marketing  approval.  In  addition. 
FDA  will  require  submission  of 
promotional  materials  developed  by  the 
applicant  subsequent  to  marketing 
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approval  at  least  30  days  prior  to  the 
in'ended  lime  of  initial  dissemination  of 
the  labeling  or  Initial  publication  of  the 
advertisement.  Because  promotional 
claims  may  adversely  affect  the  risk/ 
benefit  assessment  or  may  result  in  false 
or  misleading  labeling.  FDA  may  wish  to 
protect  the  public  health  by  withdrawing 
approval  as  rapidly  as  possible  if 
mapprophate  promotional  materials  are 
dissemmated.  FDA  believes  that 
submission  of  these  materials  is 
necessar>-  to  enable  the  agency  to 
determine  whether  such  withdrawal 
proceedings  should  be  initiated. 
If  the  agency  determines  after 
approval  that  submission  of  promotional 
matenals  is  no  longer  needed,  it  will  so 
notify  the  sponsor.  For  example,  if  a 
d.-ug  13  approved  based  on  a  surrogate 
endpcir.t.  after  a  postmarketing  study 
has  venfied  the  clinical  benefit.  FDA 
expects  that  such  advance  submission 
of  promotional  materials  will  no  longer 
be  required. 

D  Withdrawal  of  Approved  Drugs 
1.  Streamlined  Withdrawal  Procedures 

Because  FDA  is  accelerating  the 
marketing  of  new  drugs  under  these 
proposed  regiilations,  the  agency  also 
believes  it  appropriate  to  propose  a 
streamlined  withdrawal  process.  Under 
current  FDA  regulations,  holders  of 
approved  NDA's  or  license  appUcations 
may  request  a  formal  evidentiary 
hearing  under  21  CFR  part  12  if  the 
agency  intends  to  withdraw  the 
approval  of  the  application  (21  CFR 
10.50(c).  12^.  314.200.  and  601.7).  Part 
12  proceedings  ordinarily  include 
written  and  oral  testimony  before  an 
administrative  law  judge,  who  issues  an 
initial  decision  that  may  then  be 
appealed  to  the  Commissioner  for  fmal 
decision. 

In  the  agency's  experience,  such 
proceedings  often  take  long  periods  of 
time,  with  months  to  years  elapsing 
before  issuance  of  the  fmal  decision.  In 
the  past,  when  significant  safety 
problems  have  been  discovered  for 
marketed  drugs,  FDA  and  the  sponsors 
of  such  drugs  have  often  reached  mutual 
agreement  on  the  need  to  remove  them 
from  the  market  rapidly.  However, 
sponsors  usually  have  been  unwilling  to 
enter  into  such  agreement  when  doubts 
about  effectiveness  have  arisen,  such  as 
following  the  review  of  effectiveness  of 
pre-1962  approvals  carried  out  under  the 
Drjg  Efficacy  Study  Implementation 
(DESIj  program. 

For  drugs  approved  under  these 
proposed  accelerated  approval 
regulations,  the  risk/benefit  assessment 
is  dependent  upon  the  likelihood  that  a 
surrogate  endpoint  will  correlate  with 


clinical  benefit  or  that  postmarketing 
restrictions  will  enable  safe  use. 
Without  the  assurances  regarding 
demonstration  of  actual  clinical  benefit 
or  the  demonstrated  adequacy  of 
distribution  restrictions,  the  risk/benefit 
assessment  for  these  drugs  changes 
significantly.  The  agency  is  proposing  a 
streamlined,  expeditious  procedure  for 
withdrawing  approvals  if:  (1)  A 
postmarketing  clinical  study  fails  to 
verify  clinical  benefit;  (2)  the  drug's 
sponsor  fails  to  perform  the  required 
postmarketing  study  with  due  diligence; 
(3)  experience  with  the  drug  after 
marketing  demonstrates  that  restrictions 
on  distribution  or  use  are  inadequate  to 
ensure  safe  use;  (4)  the  drug's  sponsor 
fails  to  adhere  to  the  postmarketing 
restrictions  agreed  upon;  (5)  the 
promotional  materials  are  false  or 
misleading;  or  (6)  other  evidence 
demonstrates  that  the  drug  product  is 
not  shown  to  be  safe  or  effective  under 
its  conditions  of  use.  FDA  believes  that 
if  any  of  these  ciroimstances  exists, 
continued  marketing  of  the  drug  to  treat 
patients  with  a  serious  or  Ufe- 
threatening  disease  is  inappropriate  and 
marketing  approval  should  be  rapidly 
withdrawn. 

Although  FDA  believes  that  rapid 
withdrawal  of  approval  under  such 
circumstances  is  important  to  the  public 
health,  the  agency  also  believes  that  the 
drug's  sponsor  should  have  an  adequate 
opportunity  to  present  data  and 
information  if  the  sponsor  disagrees 
with  the  agency's  position  regarding  the 
facts  of  a  particular  drug.  Under  FDA's 
current  regulations,  persons  may  waive 
the  opportunity  for  a  part  12  hearing  and 
request  instead  a  hearing  before  a  public 
board  of  inquiry  under  21  CFR  part  13,  a 
hearing  before  a  public  advisory 
committee  under  21  CFR  part  14,  or  a 
hearing  before  the  Commissioner  under 
21  CFR  part  15  (21  CFR  12.32(a)).  Each  of 
these  alternative  approaches  can  lead  to 
more  expeditious  resolution  of  disputed 
issues. 

For  resolution  of  disputes  concerning 
withdrawal  of  drugs  approved  under 
proposed  SS  314.510,  314.520,  601.41.  or 
601.42.  the  agency  believes  that  a 
hearing  combining  and  modifying 
aspects  of  part  14  and  part  15 
procedures  would  be  most  appropriate 
and  expeditious.  Although  not  required 
to  do  so,  in  most  instances  the  agency 
will  have  consulted  with  one  of  its 
standing  advisory  committees  before 
approving  an  application  under  these 
accelerated  approval  regulations. 
Advisory  committee  members  have 
relevant  technical  expertise  (a 
committee  will  ordinarily  have  been 
consulted  prior  to  approval  of  a  drug 
under  these  accelerated  approval 


provisions)  and  are  subject  to  conflict  of 
interest  laws  and  regulations  (21  CFR 
14  80fa)).  Especially  if  they  have 
reviewed  the  existing  data  pnor  to  the 
drug's  approval,  the  committee  members 
should  be  well  situated  to  provide 
advice  and  recommendations 
concerning  withdrawal  based  on 
subsequent  information  in  an  efficient 
manner. 

Under  the  agency's  current 
procedures,  the  Commissioner  decides 
whether  to  withdraw  a  drug's  approval 
after  appeal  of  the  Administrative  Law 
Judge  8  initial  decision  following  a  part 
12  hearing  or,  if  the  applicant  requests. 
after  an  alternative  form  of  hearing. 
When  part  15  procedures  are  followed, 
ihe  Commissioner  or  a  designee 
presides  at  a  hearmg  where  interested 
persons  may  present  their  views  on  the 
pending  matter. 

In  order  to  provide  fair  opporunity  for 
presentation  of  views,  as  well  as 
expeditious  resolution  of  the  issues,  the 
agency  proposes  that  when  the  agency 
intends  to  withdraw  an  NDA  or  license 
application  approved  under  §§  314.510, 
314  520,  601,41  or  60142.  the  applicant 
will  have  an  opportunity  for  a  hearing 
before  the  Commissioner  (or  designee) 
and  an  advisory  committee.  The 
Withdrawal  process  would  begin  with  a 
letter  from  the  Director  of  the  Center  for 
Drag  Evaluation  and  Research  or  the 
Director  of  the  Center  for  Biologies 
Evaluation  and  Research  notifying  the 
applicant  that  the  Center  proposes  to 
withdraw  marketing  approval  and 
stating  in  general  the  reasons  for  the 
proposed  action.  This  letter  would  also 
inform  the  applicant  that  unless  the 
applicant  requests  a  heanng  within  15 
days  of  receiving  the  notification,  the 
applicant  has  waived  the  opportunity  for 
a  heanng. 

If  the  applicant  submits  a  timely 
request  for  heanng,  the  agency  will 
publish  a  notice  of  hearing  in 
accordance  with  §  15.20.  Separation  of 
functions  (as  in  §  10.55)  would  not  apply 
to  these  proceedings  at  any  point  m  the 
withdrawal  process.  At  a  heanng  under 
5  314  530  or  §  601.43,  an  advisory 
committee  would  be  present  and  would 
be  asked  to  review  information  and 
make  a  recommendation  on  withdrawal 
of  the  NDA  or  license.  Subsequent  to  the 
heanng,  the  Commissioner  would  render 
a  final  decision  concerning  the  proposed 
withdrawal. 

The  Commissioner  or  designee  would 
preside  at  such  a  hearing,  which  would 
essentially  follow  the  procedures  set 
forth  in  21  CFR  part  15,  with  some 
modifications.  Under  ordinary  part  14  or 
part  15  procedures,  only  the  committee 
members  or  the  presiding  officer  (or 
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designated  panelists)  may  question  a 
person  concerning  that  person's 
presentation  at  the  hearing  (55  14.29(0 
and  15.30{e]].  Under  the  proposed 
withdrawal  procedures,  the  presiding 
officer,  the  committee  members,  a 
representative  of  the  applicant,  and  a 
representative  of  the  Center  that 
initiates  the  withdrawal  proceedings 
may  also  question  participants.  As  with 
ordinary  part  15  hearings,  the  rules  of 
evidence  would  not  apply  to  this 
hearing.  No  motions  or  objections 
relating  to  the  admissibility  of 
information  or  views  could  be  made,  but 
participants  could  comment  on  or  rebut 
information  and  views  presented  by 
others  (5  15.30(f]). 

The  Commissioner's  final  decision 
would  constitute  Final  agency  action 
from  which  the  applicant  may  petition 
for  judicial  review  under  applicable 
statutes.  Before  requesting  an  order  from 
a  court  for  stay  of  action  pending 
review,  the  applicant  must  first  submit  a 
petition  for  stay  of  action  under  5  10.35 

2.  Authority  for  Withdrawal  Procedures 

Section  505(e)  of  the  act  authonzes  the 
agency  to  withdraw  approval  of  an  NDA 

if  new  information  shows  that  the  drug 
has  not  been  demonstrated  to  be  either 
safe  or  effective.  Approval  may  also  be 
withdrawn  if  the  apphcant  has  failed  to 
maintain  required  records  or  to  make 
required  reports.  In  addition,  approval 
may  be  withdrawn  if  new  information, 
along  with  the  evidence  considered 
when  the  application  was  approved, 
shows  the  labehng  to  be  false  or 
misleading.  Withdrawal  for  any  of  the 
specified  reasons  under  section  505(e)  of 
the  act  is  to  follow  'due  notice  and 
opportunity  for  hearing  to  the 
applicant."  As  previously  discussed, 
section  701(a)  of  the  act  authorizes  FDA 
to  issue  regulations  for  the  efficient 
enforcement  of  the  act. 

In  issuing  its  general  procedural 
regulations,  FDA  decided  to  afford  ND,\ 
holders  an  opportunity  for  a  formal 
evidentiary  hearing  even  though  the 
courts  had  not  decided  that  such  a 
hearing  was  necessarily  legally  required 
[see  40  FR  40691,  September  3,  1975). 
The  agency's  procedural  regulations 
permit  denial  of  an  applicant's  hearing 
request  if  inadequately  justified  (21  CFR 
12.28,  314.200(g)).  As  previously  noted, 
the  regulations  also  allow  applicants  to 
request,  and  the  Commissioner  to 
suggest,  an  alternative  form  of  hearing 
(21  CFR  12.32). 

For  drugs  approved  under  proposed 
5  314.510  the  agency  will  have 
determined  that  reports  of 
postmarketing  studies  are  critical  to  the 
risk/benefit  balance  needed  for 
approval.  For  drugs  approved  under 


proposed  5  314.520,  FDA  will  have 
determined  that  the  distribution  or  usp 
restriction  is  critical  to  this  risk/benefit 
balance  needed  for  approval  For  drugs 
approved  under  proposed  5  314.520 
FDA  will  have  determined  that  the 
distribution  or  use  restriction  is  cnfica! 
to  this  nsk'benefit  balance.  In  addition. 
the  agency  has  determined  that  the 
ability  to  withdraw  approval 
expeditiously  for  such  drugs  is  critiMl.  If 
the  agency  is  not  able  to  withdraw 
approval  rapidly  in  the  event  it  loses  the 
assurances  regarding  demonstration  of 
actual  clinical  benefit  or  the 
demonstrated  adequacy  of  distribution 
restrictions  are  removed,  then  the 
agency  believes  that,  under  authon'v  cf 
section  505(d)  of  the  act,  the  dnig  cannot 
on  an  ongoing  basis  meet  the  standards 
of  safety  and  efficacy  required  for 
marketing  under  the  act.  Otherwise,  the 
nsk  of  continued  exposure  of  patients 
with  serious  or  life-threatening  diseases 
to  ineffective  or  unsafe  drugs  outwpi?hs 
the  potential  benefits. 

For  biological  products,  section 
351(d)(1)  of  the  PHS  Act  authorizes 
approval  of  license  apphcations  under 
standards  designed  to  ensure  continued 
safety,  punty,  and  potency.  The  PHS  Ac; 
does  not  specify  license  revocation 
procedures,  except  to  state  that  licenses 
would  be  suspended  and  revoked  "ah 
prescribed  by  regulations"  (42  U.S.C. 
262(d)(1)).  In  promulgating  its  procedural 
regulations,  FDA  has  determined  that  a 
formal  evidentiary  hearing  is  not 
required  before  withdrawing  approval  of 
biological  products,  but  that  it  would  he 
appropriate  to  apply  the  same 
procedures  to  biological  products  as  to 
drug  removal  (see  40  FR  40691. 
September  3,  1975).  Similariy.  FDA  is 
now  proposing  to  revoke  licenses  for 
biological  products  approved  under 
li  601  41  and  601  42  following  the  same 
procedures  proposed  for  wjthdrtiwmg 
N'DA's. 

The  agency  believes  that  the 
withdrawal  procedures  under  proposed 
§5  314.530  and  601.43  satisfy  any 
applicable  due  process  requiremer.tB  for 
holders  of  .VDA's  and  license 
applications.  Through  the  proposrd 
heanng  process,  applicants  will  be 
afforded  the  opportunity  to  present  a.n> 
data  and  information  they  believe  lo  be 
relevant  to  the  continued  marketing  of 
the  drug.  Moreover,  as  part  of  the 
approval  process,  applicants  will  have 
agreed  that  these  WTthdrawal 
procedures  apply  »o  the  drug  for  which 
they  seek  approval;  applicants  objecting 
to  these  procedures  may  forego  approval 
under  these  proposed  regulations  and 
seek  approval  under  the  currently 
codified  regulations  Under  such 
circumstances,  applicants  would  not 


have  the  benfit  of  accelerated  approval 

however,  if  the  dnig  were  »ijhs«'qupr'!> 
approved  under  currenl  regulations. 
beforf  withdrawal  of  the  approval  \he 
apphcant  would  hav  hv.  npp,i'^*\:rr.^\  for 
a  part  12  heanng 

E.  Additional  Safeguards  for  Patient 
Safety 

The  accelerated  drug  approval 
program  is  intended  to  make  significant 
new  drugs  availabie  to  patients  eariJer 
than  under  existing  approval 
procedures,  >e!  ensu.-ti  that  they  are  safe 
and  effe(,:lj\'e  for  marketing  \s  vsith  all 
new  drugs,  FUA  has  ui  piact  ruguiutions 
that  provide  additional  safeguards  to 
ensure  patient  safety  Those  reguiMtior,,^ 
will  apply  to  drjgi,  approved  under  t.^:^. 
program  as  weii  Specifu^il),  appui.dr's 
will  be  expiitted  to  adhert*  to  n]A  * 
longstanding  requiremtnts  fi,>r 
postmarketing  rerordkeeping  ar.o  baiety 
reporting.  Those  regulHtions  alsi^ 
provide  for  wdditional    special 


other 


,,h  Ri.  nd\  erse 
"■i.t'ves  these 
hs  currently 


reporting,"  at  n3A  s 
relevant  Informatior.  su 
drug  experiences  FIl  A 
safeguards  are  suffnic: 
promulgated  in  regulation  and  does  not 
intend  to  develop  new  regulations 
imposing  additional  adverse  reaction 
reporting  requirements  upon  sponsors 
gaining  appro\  al  under  the  accelerated 
approval  procedures. 

In  addition.  FDA's  paractices  and 
procedures  provide  further  safeguards  to 
ensure  the  quality  and  mtegnty  of  the 
drug  development  and  review  fir  f.s<. 
These  include  conducting  on  site  Hirt  »* 
of  key  studies  and/or  clinical 
investigators  to  ensure  authenticity  of 
data  submitted  to  FDA,  and  in8r>ectii»ns 
of  manufactunng  facilities  befon° 
marketing  appn?val  is  granted  to  ensure 
that  manufacturers  are  able  to  produce 
properly  formulated  compounds. 

rV.  Economic  Impact 

In  accordance  with  Executive  Order 
12291.  FDA  has  carefully  analyzed  the 
economic  effects  of  this  proposal  and 

has  determined  that  the  final  rule,  if 
promulgated,  will  not  be  a  major  rule  as 
defined  by  the  Order.  Furthermore,  the 
final  rule,  if  promulgated,  is  not 
expected  to  impose  significant  economic 
impact  on  a  substantial  number  of  small 
entitites  so  as  to  require  a  regulatory 
flexibility  aniilysts  under  the 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980 

However,  RJA  is  seeking  public 
comment  on  the  extent  to  which  the 
contemplated  postmarketing 
requirements  would  impose  an 
economic  impart  upon  nffecteddrug 
manufacturers 
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V.  ElnvTionmental  Impact 

The  agency  has  determined  under  21 
CFR  25  24ia)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  huma;i  environment.  Therefore. 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
IS  required. 

VI.  Paperwork  Reduction  Act  of  19fl0 

This  rule  would  not  contain  new 
collection  of  information  requirements. 
Section  314. 540  does  refer  to  regulations 
that  contain  collection  of  information 
requirements  that  were  pre'viously 
submit'ed  for  review  to  the  Director  of 
the  Off.ce  of  Management  and  Budget 
fOMBI  under  section  3504  of  the 
Paperwori".  Reduction  Act  of  1980 


aper 
>Ldvi 


(.Adverse  Dr.:g  Experience  Reporting. 
OVffi  No  0190-0230]. 

VTI.  Request  for  Comments 

Interested  persons  may.  on  or  before 
June  15,  1992,  submit  to  the  Dockets 
Management  Branch  (address  above). 
wTTten  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  In  the  office 
above  between  9  a.m.  and  4  p.m. 
Monday  through  Friday. 

List  of  Subjects  In  21  CFR 

Part  314  *• 

Administrative  practice  and 
procedure.  Confidential  business 
information.  IJrugs.  Reporting  and 
recordkeeping  requirements. 

Part  601 

Biologies.  Confidential  business 
information. 

T^.?refore.  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  the  Public 
Health  Service  Act.  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  brags,  it  is  proposed  that  21  CFR 
parts  314  and  601  be  amended  as 
follows: 

PART  314— APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

1.  The  authority  citation  for  21  CFR 
part  314  continues  to  read  as  follows: 


Authority:  Sees.  201.  301.  501.  502.  503.  505. 
506.  507.  701.  706  of  the  Federal  Food  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321.  331.  351.  352. 
353.  355.  356.  357,  376). 


2.  Subpart  H  consisting  of  5  §  314  5fX) 
through  314.550  is  added  to  read  as 
follows: 

Subpart  K— Acceierateci  Approval  of  M«w 
Dfufl«  tof  S«rtou«  <H  Lrfe- Threatening 
IHne*«et 

Sec. 

314.500    Scope. 

314.510    Approval  based  on  a  surrogate 

endpoint  or  on  en  effect  on  a  clinical 

endpoint  other  than  survival  or 

irreversible  morbidity. 
314.520    Approval  with  restrictions  to  ensure 

safe  use. 
314.530    Withdrawal  procedures. 
314.540    Postmarketing  safety  reporting. 
314  550    Promotional  materials. 

SuDoart  H— Accelerated  Approval  of 
New  Drugs  for  Serious  or  Ufe- 
T^reateninq  Illnesses 

5  314.500    Scop«. 

This  section  applies  to  new  drug  and 
antibiotic  products  that  have  been 
studied  for  their  safety  and  effectiveness 
in  treating  serious  or  life-threatening 
illnesses  and  that  provide  meaningful 
therapeutic  benefit  to  patients  over 
existing  treatments  (e.g..  ability  to  treat 
patients  uiu^sponsive  to,  or  intolerant 
of.  available  therapy,  or  improved 
patient  response  over  available 
therapy} 

§  314.510     Approval  based  on  s  surroflat© 
en<lpo<nt  or  on  an  effect  on  a  clinical 
•ndpotn'  ot^^ef  than  survival  or  irreversJble 
mortxdttY 

FDA  may  grant  marketing  approval 
for  a  new  drug  product  on  the  basis  of 
adequate  and  well-controlled  clinical 
trials  establishing  that  the  drug  product 
has  an  effect  on  a  surrogate  endpoint 
that  is  reasonably  likely,  based  on 
epidemiologic,  therapeutic, 
pathophysiologic  or  other  evidence,  to 
predict  clinical  benefit  or  on  the  basis  of 
an  effect  on  a  clinical  endpoint  other 
than  survival  or  irreversible  morbidity. 
Such  approval  will  be  subject  to  the 
requirement  that  the  applicant  study  the 
drug  further,  when  determined 
necessary  by  FDA.  to  verify  and 
describe  its  clinical  benefit,  where  there 
is  uncertainty  as  to  the  relation  of  the 
surrogate  endpoint  to  clincal  benefit,  or 
of  the  observed  clinical  benefit  to 
ulitimate  outcome.  Postmarketing 
studies  would  not  necessarily  be 
required  and  would  usually  be  studies 
already  underway.  The  applicant  shall 
carry  out  any  such  studies  with  due 
diligence. 

5  314.520     Appfovai  »*tth  restrlcllons  to 
•nsura  safe  u8«. 

(d)  if  FDA  concludes  that  a  drug 
product  shown  to  be  effective  can  be 
safely  used  only  if  distribution  or  use  is 


restncted.  FDA  will  require  such 
postmarketing  restrictions  as  are  needed 
to  ensure  safe  use  of  the  drug  product. 
such  as: 

(1)  Distribution  restricted  to  certain 
facilities  or  physicians  with  special 
training  or  experience;  or 

(2)  Distribution  conditioned  on  the 
performance  of  specified  medical 
procedures. 

(b)  The  bmitations  imposed  will  be 
commensurate  with  the  specific  safety 
concerns  presented  by  the  drug  product.    , 

§314.530    Withdrawal  procedure*. 

(a)  For  circumstances  of  withdrawal 
for  new  drugs  and  antibiotics  approved 
under  §§  314.510  and  314.520.  FDA  may 
withdraw  approval,  following  a  hearing 
as  provided  in  part  15  of  this  chapter,  as 
modified  by  this  section,  if 

(1)  .\  postmarketing  clinical  study 
fails  to  verify  clinical  benefit; 

(2)  The  applicant  fails  to  perform  the 
required  postmarketing  study  with  due 
diligence; 

(3)  Use  after  marketing  demonstrates 
that  postmarketing  restnctions  are 
inadequate  to  ensure  safe  use  of  the 
drug  product; 

(4)  The  applicant  fails  to  adhere  to  the 
postmarketing  restnctions  agreed  upon; 

(5)  The  promotional  materials  are 
false  or  misleading;  or 

(6)  Other  evidence  dem.onstrates  that 
ihe  drug  product  is  not  shown  to  be  safe 
or  effective  under  its  conditions  of  use. 

(b)  Notice  of  opportunity  for  a 
hearing.  The  Director  of  the  Center  for 
Drug  Evaluation  and  Research  will  give 
the  applicant  notice  of  an  opportunity 
for  a  hearing  on  the  Center's  proposal  to 
withdraw  the  approval  of  an  application 
approved  under  §  314,510  or  §  314  520. 
The  notice,  which  will  ordinarily  be  a 
letter,  will  state  generally  the  reasons 
for  the  action  and  the  proposed  grounds 
for  the  order. 

(c)  Submission  of  data  and 
information.  (1)  If  the  applicant  tails  to 
file  a  written  request  for  a  hearing 
withm  15  days  of  receipt  of  the  notice, 
the  applicant  waives  the  opportunity  for 
a  heanng. 

(2)  If  the  applicant  files  a  timely 
request  for  a  hearing,  the  agency  will 
publish  a  notice  of  heanng  in  the 
Federal  Register  in  accordance  with 
§  I  12.32(e)  and  15.20  of  this  chapter. 

(3)  An  applicant  who  requests  a 
heanng  under  this  section  must,  withm 
30  days  of  receipt  of  the  notice  of 
opportunity  for  a  hearing,  submit  the 
data  and  Information  upon  which  the 
applicant  intends  to  rely  at  the  heanng. 

(d)  Separation  of  functions. 
Separation  of  functions  (as  specified  in 
§  10  55  of  this  chapter)  will  not  apply  at 
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any  point  in  withdrawal  proceedings 
under  this  section. 

(e]  Procedures  for  hearings.  Hearings 
held  under  this  section  will  be 
conducted  m  accordance  with  the 
provisions  of  part  1.5  of  this  chapter, 
with  the  following  modifications; 

(1)  An  advison,-  committee  duJy 
constituted  under  part  14  of  this  chapter 
will  be  present  at  the  hearing.  The 
committee  wii!  be  asked  to  review  the 
issues  involved  and  to  provide  advice 
and  recomimendations  to  the 
Commissioner  of  Food  and  Drugs. 

(2)  The  presiding  officer,  the  advisory 
committee  m.embers,  a  representative  of 
the  applicant,  and  a  representative  of 
the  Center  may  question  any  person 
during  or  at  the  conclusion  of  the 
person's  presentation  No  other  person 
attending  the  hearing  may  question  a 
person  making  a  presentation.  The 
presiding  officer  may,  as  a  matter  of 
discretion,  permit  questions  to  be 
submitted  to  the  presiding  officer  for 
response  by  a  person  making  a 
presentation. 

(f)  Judicial  review.  The 
Commissioner's  decision  constitutes 
final  agency  action  from  which  the 
applicant  m.ay  petition  for  judicial 
review.  Before  requesting  an  order  from 
a  court  for  a  stay  of  action  pending 
review,  an  applicant  must  first  submit  a 
petition  for  a  stay  of  action  under 
§  10.35  of  this  chapter. 

§  314.540     Postmarketing  safety  reporting 

Dnjg  products  approved  under  this 
program  are  subject  to  the 
postmarketing  recordkeeping  and  8afet> 
reporting  applicable  to  all  approved 
drug  products,  as  provided  m  §§  314.8t) 
and  314.81. 

§  3 1 4. 550     Promotional  materlafa. 

For  drug  products  being  considered 
for  approval  under  this  subpart 
applicants  must  submit  to  the  agency  for 
consideration  dunng  the  approval 
process  copies  ail  promotional 
materials,  including  promo'iona! 
labeling  as  well  as  advertisem.ents, 
intended  for  dissemination  or 
publication  upon  marketing  approval. 
Subsequent  to  marketing  approval, 
unless  otherwise  informed  by  the 
agency,  the  applicant  must  submit 
promotional  materials  at  least  30  days 
prior  to  the  intended  time  of  inital 
dissemination  of  the  labeling  or  initial 
publication  of  the  advertisement! 


Food,  Drus,  and  Cosmetic  Act  (21  I'  S  C  3;i 
351   352.  353,  355  360  36()c-360f.  360h-360i 
3-1.  374,  3-6,  381),  sees  215,  301,  351,  352  of 
the  Public  Health  Service  Ac!  (42  U,S  C  216. 
241.  262.  263);  sees  2-12  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S  C.  1451-1461), 

4,  Subpart  E  consisting  of  §§  601,40 
through  601,45  is  added  to  read  as 


fo 


lOWS- 


PART  601— UCENSING 

3.  The  authority  citation  for  21  CFK 
part  601  continues  to  read  as  follows 

Authority:  Sees  201.  501,  502.  503,  510,  513- 
516,  518-520,  701,  704,  "06,  801  of  the  FedfTH! 


Subpart  E— Accelerated  Approval  of 
Biological  Products  tor  S«rious  or  LHe 
Thre8tenlr>g  tllnesset 

601  40    Scope, 

HOI  41     .Approval  based  on  a  surrogate 
endpoint  or  on  an  effect  on  a  clinical 

endpomt  other  than  survival  or 

irreversible  morbidity 
601,42     Approval  with  restrictions  to  ensure 

safe  use 
601  43     Withdrawal  procedures 
601  44     Postmarketing  safety  reporting. 
601,45     Promotional  matenals 

Subpart  E— Accelerated  Approval  of 
Biological  Products  for  Serious  or  Ufe- 
Threatening  Illnesses 

§601.40    Scope. 

Th.s  section  applies  lo  biological 
products  that  have  been  studied  for  their 
safety  and  effectiveness  in  treating 
serious  or  life-threatening  illnesses  and 
that  provide  meaningful  therapeutic 
benefit  to  patients  over  existing 
treatments  ieg.,  ability  to  treat  patients 
unresponsive  to,  or  intolerant  of, 
available  therapy,  or  improved  patient 
response  over  available  therapy). 

§601.41     Approval  based  oo  a  surrogate 
endpoint  Of  on  an  effect  on  a  clinical 
endpoint  other  than  survtval  or  Irreversible 
morbidity. 

FUA  may  grant  marketing  approval 
for  a  biological  product  on  the  basis  of 
adequate  ar.d  well-controlled  clinical 
trials  establishing  that  the  biological 
product  has  an  effect  on  a  surrogate 
endpoint  that  is  reasonably  likely,  based 
on  epidemiologic,  therapeutic 
pathophysiologic,  or  other  evidence,  to 
predict  clinical  benefit  or  on  the  basis  of 
an  effect  on  a  clinical  endpoint  other 
than  survival  or  irreversible  morbidity. 
Such  approval  wili  be  sub|pct  to  the 
requirement  that  the  applicant  study  the 
biological  product  further,  when 
determined  necessai-y  by  FDA.  to  verify 
and  descnbe  its  clinical  benefit,  where 
there  is  uncertainty  as  to  the  relation  of 
the  surrogate  endpoint  to  clinical 
benefit,  or  of  the  observed  clinical 
benefit  to  ultimate  outcome. 
Postmarketing  studies  would  not 
necessarily  be  required  and  would 
usually  be  studies  already  underway. 
The  applicant  shall  carry  out  any  such 
studies  with  due  diligence. 


5  601,42     Approval  with  rest'-icttons  \o 
ensure  safe  use. 

(a)  If  FDA  concludes  that  a  biological 
product  shown  to  be  effective  can  be 
safely  used  only  if  distribution  or  use  is 
restricted.  FDA  will  require  such 
postmarketing  restrictions  as  are  needed 
to  ensure  safe  use  of  the  biological 
product,  such  as; 

(1)  Distribution  restricted  to  certain 
facilities  or  physicians  with  special 
training  or  experience;  or 

(2)  Distribution  conditioned  on  the 
performance  of  specified  medical 
procedures. 

(b)  The  limitations  imposed  «vill  be 
commensurate  with  the  specific  safety 
concerns  presented  by  the  biological 
product. 

§  601  43     Wlthdrswat  procedure* 

laj  For  circumstances  of  wuhOrawal 
for  biological  products  approved  under 
SS  601.40  and  601.42.  FDA  may 
withdraw  approval,  following  a  hearing 
as  provided  in  part  15  of  this  chapter,  as 
modified  by  this  section,  if: 

(1)  A  postmarketing  clinical  study 
fails  to  verify  clinical  benefit: 

(2)  The  applicant  fails  to  perform  the 
required  postmarketing  study  with  due 
diligence: 

(3)  Use  after  marketing  demonstrates 
that  postmarketing  restrictions  are 
inadequate  to  ensure  safe  use  of  the 
drug  product: 

(4)  The  applicant  fails  to  adhere  to  the 
postmarketing  restrictions  agreed  upon; 

(5)  The  promotional  materials  are 
false  or  misleading:  or 

(6)  Other  evidence  demonstrates  that 
the  biological  product  is  not  shown  to  be 
safe  or  effective  under  its  conditions  of 
use. 

(b)  Notice  of  opportunity  for  a 
hearing.  The  Director  of  the  Center  for 
Biologies  Evaluation  and  Research  will 
give  the  applicant  notice  of  an 
opportunity  for  a  hearing  on  the  Center's 
proposal  to  withdraw  the  approval  of  an 
application  approved  under  {  601.40  or 

5  601.41.  The  notice,  which  will 
ordinarily  be  a  letter,  will  state 
generally  the  reasons  for  the  action  and 
the  proposed  grounds  for  the  order. 

(c)  Submission  of  data  and 
information.  (1)  If  the  applicant  fails  to 
file  a  written  request  for  a  hearing 
within  15  days  of  receipt  of  the  notice, 
the  applicant  waives  the  opportunity  for 
a  hearing. 

(2)  If  the  applicant  files  a  timely 
request  for  a  hearing,  the  agency  will 
publish  a  notice  of  hearing  in  the 
Federal  Register  in  accordance  with 

§  §  12.32(ej  and  15.20  of  this  chapter. 

(3)  An  apphcant  who  requests  a 
hearing  under  this  section  must  within 
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30  days  of  receipt  of  tr.e  r.u';.'e  -f 
opport-uni'y  for  a  hearrg.  S'^brn:*.  :.n^- 
data  and  :rJorr.-i'-.""  upon  wh.cn  ','•.. 
appftcar."  mter.ds  to  iriy  a'  *hp  h^-arir-ft. 

v;^0ars'!cr!  of  ^.:n^':  -•■  s  '  a%  «pp'  .fred  fal 
§  :0  55  of  'his  chap'e'-  w:':  o'T  flrp^at 
any  pomt  in  wthd-'jw.si  ^— rp^.-'-'^ir-R 
under  this  section. 

(e)  Procedures  for  hearings.  Hearings 
held  und«r  this  s'^cton  w-!;  V 
cooducted  \n  »ccorddncp  w.""  ''"■►■ 
provis;:3n3  "'.  par*  15  of  'n.'  "^  .pter, 
with  the  foiiowps  m<  d;'':(rft'iCns 

fl)  At  adv.scr.'  corr.-T-. ■,•;*-*■  d';;y 
•  ■i'^s*.'  .'^'d  ,^  '.-•'  r ■■'•  "-i    f  •^  s  '  h^LOter 
wiii  be  preser,'  a!  T.e  "f'.^r-,"«,  I^-- 
ccrrmittee  wn'^.  ^'e  ^^^k^'*':  "o  -«•%  :*'* 
■.S5-JPS  tnvoK-ed  and  to  prDi..ue  aJ'. 
a"d  -fC'  ""•^eriations  to  the 
Cc"-~:  *s    r.t '  of  Food  and  Drugs. 

;   T-.p  p-'"!-  i:nK  officer  the  advisory 
commiltee  mer^t^^s   a  ri.i;"''i'^^'-r.-*  \-^  of 
the  applicant  and  a  'Tr.'i^fTtative  jf 
ie  C-prter  rcav  T.e^'-'.r.  a-v  {>erson 
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p,':*;-.  u-  s  pr"'  =  fr'a'ior'.  Nc  o'her  person 
4i;t*">;.ri)i  '.ne  r;r,ir„-t)j  r'-ay  question  a 

;ir»''<Kl' r.g  G'fir'^': 

i,l:S<"TPt,  :,';r!     r',(>r-r 

submittp '        •» 


•  r>'S*>n'a*ion.  The 
■r.ci'^^'   r<9  a  mat'er  of 
(,ri«-st:or.5  to 

•t,  an;  irg  Q'Tl 


Tni?  nr  a'  tr:?- 


"iC:"^s;( 


■  r-    rnf 


the 


response  r  }  ■»  ^►■thi-:;  auiKir.g  a 
presentation. 

(f)  Judicial  review.  The 
Commissioner's  decision  constitutes 
final  agency  action  fr    :   a  h  kJi  he 
applicant  may  petition  i\  r   au  .  ai 
review.  Before  requesting  =      ■  lerfrom 
a  court  for  a  stay  of  action  pending 
review,  an  applicant  must  first  submit  a 
petition  for  a  slay  of  action  under 
S  10.35  of  this  chapter. 

■,  6.'"  •  44     Postmark  etirm  »afet^  reporting. 

tsioiogicai  prouucta  upproveu  unutr 
this  program  are  subject  to  the 
postmarketing  recordkeeping  and  safety 
reporting  apphcable  to  all  approved 
biological  products. 


f  60 1 .45    Promotional  materlats. 

For  biological  pix)duc1a  being 
considered  far  approval  under  this 
subpart,  applicants  must  submit  to  the 
agency  for  consideration  during  the 
approval  process  copies  of  all 
promotional  materials,  including 
promotional  labeling  as  well  as 
advertisements,  intended  for 
dissemination  or  pubiiration  upon 
rr.arketmg  approval. 

Subsequent  to  marl^etmg  approval. 
unless  otherwise  informed  by  the 
agency,  the  applicant  must  submit 
prnmctional  malenals  at  least  30  dA\s 
prior  to  the  intended  tim>e  of  initial 
dissemination  of  the  labeling  or  initidl 
pub!K:ation  of 'he  ad\'er';spm.er.t. 
David  A.  Kessler, 
ComiDiS&.oci':.  r  of  t  '0<:'  cri:  D-tgs. 

Datpd   Apr:  «,  1W2. 
Louis  W  SuJlivan. 

■f-p  r)r<,   »2-fl622  FiifHl  4-14-'*2    BA''  ■i'^* 
BlLLrNG  CtSOC  41«O-01-« 
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New  Drugs  Through  a  Parallel  Track 
Mechanism  for  People  With  AIDS  and 
Other  HIV-Related  Disease;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pari  312  ' 

i Docket  No.  89^-0510) 
RIN090S-AD19 

Investigational  New  Drug.  Antibiotic, 
and  Biological  Product  Applications 
Clinical  Hold  and  Termination 

agency:  Food  and  Drug  Administration. 

HHS. 

AcnoM:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
regulation  that  provides  additional 
grounds  for  placing  an  investigation  on 
"clinical  hold"  and  for  terminating  an 
investigational  new  drug  application 
(IND).  Under  this  rule,  FDA  may  require 
sponsors  to  cease  distributing  an 
experimental  drug  in  an  open, 
nonconcurrently  controlled  investigation 
if  any  of  several  specified  conditions 
exist.  This  final  rule  is  part  of  the  Public 
Health  Service's  (PHS's)  efforts  to  make 
promising  drugs  widely  available  to 
people  with  acquired  immunodeficiency 
syTidrome  (AIDS)  or  human 
immunodeficiency  virus  (HIV)-related 
disease  who  lack  satisfactory 
alternative  therapies,  while 
simultaneously  ensuring  that  the 
adequate  and  well-controlled  clinical 
trials  essential  to  establishing  a  new 
drug's  safety  and  effectiveness  are 
e  X  p  <=  d :  * '  r ':  s  1  y  con  ducted. 
EFFECTIVE  DATE;  June  15.  1992. 
FOR  FURTHER  INFORMATION  COS^'ACT: 

Philip  L.  Chao,  Center  for  Drug 
Evaluation  and  Research  (HFD-3e2). 
Food  ar.d  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857.  301- 
295-«049. 

SUPPtEMENTARY  INFORMATION: 

1  Introduction 

In  the  Federal  Register  of  May  21. 1990 
(55  FR  2085€).  PHS  published  a  proposed 
policy  to  make  promising  new  drugs 
more  widely  available  to  people  with 
AIDS  and  other  HlV-related  diseases 
through  nonconcurrently  controlled 
studies.  These  studies  would  be 
conducted  in  parallel  with  controlled 
clinical  traii^;  thus,  the  policy  became 
known  as  the  'parallel  track"  policy. 
PubUshed  elsewhere  in  this  issue  of  the 
Federal  Register  is  a  notice  issued  by 
PHS  announcing  a  final  policy. 

The  parallel  track  policy  has  the 
potential  to  provide  investigational  new 
drugs  to  large  numbers  of  patients  with 
HlV-related  diseases  at  an  early  stage 


durina  drug  development.  To  help 
p:isbr*»  that  patients  are  adequaiely 
pfutetted  and  that  safety  and 
effectiveness  information  concerning 
experimental  drugs  can  be  developed,  in 
the  Federal  Register  of  May  21,  1990  (55 
FR  20802).  FDA  published  a  proposed 
rule  that  would  amend  its  IND 
regulations.  The  amendments  would 
permit  FDA  to  place  on  clinical  hold  nr 
to  terminate  studies  that  are  not 
designed  to  be  adequate  and  wetl- 
oontrolled.  including  nonconcurrentiv 
controlled  studies.  The  current 
regulation  gives  FDA  the  authority  to 
place  a  Phase  1.  Phase  2.  or  Phase  3 
study  on  clinical  hold  or  terminate  the 
study  under  specified  grounds,  such  as 
exposure  of  subjects  to  unreasonable 
and  significant  risks,  unqualified  clinical 
investigators,  and  insufficient 
information  in  the  IND  to  assess  the  risk 
to  subjects.  (See  21  CFR  312.42(b)(1)  and 
(b)(2)  and  312.44(b).)  FDA  published  the 
proposed  rule  to  add  additional  grounds 
for  placing  nonconcurrently  controlled 
studies  on  clinical  hold  and  terminating 
them. 
n.  Highlights  of  the  Fmal  Rule 

This  document  finalizes  the  provisions 
that  were  contained  in  the  proposed 
rule.  In  general  a  nonconcurrently 
controlled  study  may  be  placed  on 
clinical  hold  or  terminated  If  certain 
conditionsapply. 

The  amended  regulation  (21  CFR 
312.42(b))  states  that  a  study  may  b*" 
placed  on  hold  for  reasons  speafied  m 
the  current  regulations.  For  a 
nonconcurrently  controlled  study  in 
Phase  1.  these  conditions  include  the 
presence  of  an  unreasonable  and 
significant  risk  to  the  subjects, 
unqualified  investigators,  misleading  or 
erroneous  investigators'  brochures,  and 
insufficient  information  to  assess  risk 
For  Phase  2  and  Phase  3  studies,  a 
clinical  hold  may  be  imposed  if  any  of 
the  reasons  for  halting  a  Phase  1  study 
apply  or  if  the  study's  plan  or  protocol  is 
clearly  deficient  in  its  design.  Under  the 
amended  regulation  these  grounds  for 
clinical  hold  are  applicable  to 
nonconcurrently  controlled  studies, 
regardless  of  the  "phase"  designation 

In  addition,  under  the  revised 
regulation,  a  nonconcurrently  controlled 
study  may  be  placed  on  clinical  hold  if 
any  of  the  following  reasons  apply: 

(1)  There  is  reasonable  evidence  th,)t 
the  nonconcurrently  controlled  study  is 
impeding  enrollment  in.  or  interfering 
with,  an  adequate  and  well-controlled 
study  of  the  same  or  another 
investigational  drug; 

(2)  Insufficient  quantities  of  the  drug 
exist  to  conduct  the  adequate  and  weil- 


controUed  studies  and  the 
nonconcurrently  controlled  study; 

(3)  An  adequate  and  well-controlled 
study  strongly  suggests  that  the  drug  is 

not  effective: 

(4)  Another  drug  under  investigation 
or  approved  for  the  same  indication  has 
shown  a  better  potential  benefit/risk 
balance; 

(5)  The  dnig  is  approved  for  the  same 
mdication  in  the  same  patient 
population: 

(6!  The  drug's  sponsor  is  not  actively 
pursuing  marketing  approval  with  due 
diligence:  or 

CI  The  Commissioner  determines  that 
conducting  or  continuing  the 
nonconcurrently  controlled  study  would 
not  be  in  the  public  interest. 

FD.^  ordinaniv  intends  that  clinical 
holds  under  (2),  (3)  and  (5)  listed  above 
would  apply  only  to  additional 
enrollment  in  nonconcurrently 
controlled  tnals,  rather  than  eliminating 
continued  access  to  individuals  already 
receiving  the  investigational  drug. 

FDA  is  finalizing  these  additional 
grounds  for  placing  on  hold  or 
termina'mg  a  study  that  is  not  designed 
to  be  adequate  and  well-contrclled,  !n 
response  to  comments  seeking 
clarification  of  the  relationship  between 
parallel  track  or  expanded  access 
studies  and  treatment  IND's,  this  rule 
also  makes  a  minor  clarification  to 
§  5  312.34  and  312.35  (21  CFR  312.34  and 
312.35)  to  make  clearer  that  approval  for 
a  protocol  must  be  obtainrd  under 
§  §  312.34  and  312.35  if  the  criteria  for 
\  5  312.34  and  312.35  are  satisfied, 

The  a.mended  regulation  also  provides 
that  a  study  may  be  terminated  if  the 
sponsor  fails  to  delay  or  suspend  a  ^ 
study  that  has  been  placed  on  hold  for 
any  of  the  reasons  specified  in  the 
amended  regulation  (21  CFR  312.44). 

III.  Comments  on  the  Proposed  Rule 

P'DA  received  six  comments  on  the 
p'oposed  rule.  Most  sought  clanfication 
on  specific  provisions  or  suggested 
minor  changes  to  the  proposed  rule. 
Most  of  the  comments  focused  on  how 
this  rule  would  affect  parallel  track 
studies.  VD\  notes  that  the  responses  to 
comments  that  addrt^ss  parallel  track 
studies  also  apply  to  other 
nonconcurrently  controlled  studies. 

1  Two  comments  asked  FDA  to 
clarify  what  constitutes  "reasonable 
evidence'  under  proposed 
4  .n2.421b|(4)(!i)  The  proposed  rule 
would  permit  FD.^  to  place  a  proposed 
or  ongoing  investigation  that  is  not 
designed  to  be  adequate  and  well- 
cnntrolled  on  clinical  hold  if  FDA  found 
there  is  reasonable  evidence  the 
investigation  that  is  not  designed  to  be 
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adequate  and  well-controlled  is 
impeding  enrollment  in,  or  otherwise 
Interfenng  with  the  conduct  or 
completion  of.  a  study  that  is  designed 
to  be  an  adequate  and  well-controlled 
Investigation  of  the  same  or  another 
investigational  drug. 

The  preamble  to  the  proposed  rule 
gave  examples  of  the  types  of  evidence 
FDA  would  examine  to  determine 
whether  the  conduct  or  completion  of  an 
adequate  and  well-controlled  trial  has 
been  impeded.  The  preamble  stated  that 
FDA  would  examine  whether  enrollment 
in  the  adequate  and  well-controlled  tnal 
was  proceeding  at  the  expected  rate  and 
whether  an  adequate  number  of  sub)ects 
were  completing  the  tnal  (55  FR  20802  at 
20803).  An  unexpectedly  slow 
enrollment  rate  or  an  unusually  high 
drop-out  rate  that  is  not  attnbutabie  to 
adverse  drug  experiences  generally 
would  be  considered  as  reasoi.able 
evidence  that  the  nonconcurrentiy 
controlled  study  is  interfenng  with  the 
conduct  or  completion  of  the  a  Jpquate 
and  well-controlled  study.  There  may  be 
other  reasonable  evidence  of 
interference,  such  as  affirmative 
statements  from  patients  or  physicians 
that  potential  participants  in  conL-oUed 
trials  are  choosing  not  to  enroll  in  the 
controlled  trials,  but  rather  are  choosing 
to  gain  access  to  the  uncontrolled  tnals. 
The  facts  concerning  each  study  would 
be  examined  to  determine  whether  a 
clinical  hold  was  warranted. 

2.  One  comment  suggested  deleting 
the  phrase  "or  another  investigational 
drug"  at  the  end  of  proposed 
5  312.42(b)(4)(ii).  The  comment  claimed 
that  imposing  a  clinical  held  due  to  the 
effect  on  another  drug  bemg  studied  for 
the  same  use  in  the  same  population 
could  act  as  a  penalty  against  the  firm 
conducting  the  nonconcurrentiy 
controlled  study. 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  requires  sponsors  to 
demonstrate  that  a  new  drug  is  both 
safe  and  effective  before  it  can  be 
marketed  (21  U.S.C.  355(a)  and  (b)).  This 
must  be  done  through  the  use  of 
adequate  and  well-controlled  clinical 
trials  (21  U.S.C.  355(d)).  Interference 
with  controlled  clinical  tnals  impedes 
the  accumulation  of  information  that  is 
crucial  to  the  development  of  new 
therapies.  The  PHS  policy  statement  on 
the  parallel  track  mechanism  recognizes 
this  fact,  and  the  policy  states  that  "it 
would  be  critical  that  the  sponsor  work 
with  participating  physicians  to  assure 
that  reasonable  efforts  are  made  to 
encourage  persons  to  enter  controlled 
clinical  trials  for  which  they  are 
eligible"  (55  FR  20856  at  20858). 

To  the  extent  a  nonconcurrentiy 
controlled  study  impedes  or  interferes 


with  the  development  of  important 
safety  and  efficacy  data  in  clinical 
studies,  it  is  important  that  FDA  have 
the  authonty  to  impose  a  clinical  hold 
on  such  a  study.  This  provision  is  not 
meant  to  penalize  sponsors  of 
nonconcurrentiy  controlled  studies. 
Rather,  this  provision  is  to  help  ensure 
that  the  pnmary  objective  of  identifying 
the  safety  and  effectiveness  of  drugs  is 
met.  iNonconcurrently  controlled  studies 
may  interfere  with  adequate  and  well- 
controlled  studies  not  only  of  the  same 
drug  but  also  of  other  drugs  being 
studied  for  the  same  indication.  FDA, 
therefore,  disagrees  with  the  comment. 

3  One  comment  suggested  that  FDA 
develop  a  mechanism  for  "recognizing 
the  efficacy  of  the  agent  using  other 
methods  than  continuation  of  the 
planned  prospective  controlled  cHnical 
trial."  The  comment  argued  that  the  rule 
"would  coerce  participation  in  a 
controlled  clinical  trial  ar.d  force  some 
patients  into  control  groups  and  deny 
them  access  to  breakthrough  therapy." 

The  comment  seems  to  assume  that 
the  effectiveness  of  expenmental  drugs 
can  be  determined  most  rapidly  through 
mechanisms  other  than  controlled  trials. 
FD.^  disagrees  with  this  Implicit 
assumption.  Evidence  demonstrating 
effectiveness  can  be  developed  most 
expeditiously  through  adequate  and 
well-controlled  studies  As  discussed 
more  fully  in  comment  2  above. 
interference  with  the  controlled  trials 
impedes  approval  of  new  drugs.  Rather 
than  denying  patients  access  to 
"breakthrough  therapy."  controlled 
trials  consfitute  the  most  expeditious 
way  of  determ.inirtg  that  a  new  and  more 
effective,  or  "breakthrough,"  therapy 
exists. 

FD.-\'s  desire  to  prevent  impediments 
to  the  dmg  development  process  is  not 
intended  to  "coerce"  patients  into 
entenng  controlled  clinical  trials. 
Eligible  patients  are  free  to  choose 
whether  or  not  to  participate  In  clinical 
trials.  The  agency  s  informed  consent 
requirements  are  designed  to  permit 
patients  to  decide  whether  or  not  to 
enroll  m  studies  based  on  adequate 
information  about  possible  risks  and 
benefits.  Drugs  being  studied  in  clinical 
trials  are  by  their  very  nature 
"investigational"  and  not  yet  proven  to 
be  safe  and  effective  for  the  use  under 
study  Study  participants  assigned  to 
control  groups,  who  often  receive 
therapy  of  proven  effectiveness,  make  a 
necessary  contribubon  to  the 
determination  of  whether  the 
experimental  therapy  is  in  ar\  way 
useful, 

4  Two  comments  addressed  proposed 
J  312.42(b)(4)(iiil  The  proposed  rule 
would  permit  FD.A  to  place  a  proposed 


or  ongoing  Lnvesttgation  that  is  not 
designed  to  be  adequate  and  well- 
controlled  on  clinical  hold  if  FDA  found 
that  insufficient  quantities  of  the 
investigational  drug  exist  to  adequately 
conduct  both  the  investigation  that  is 
not  designed  to  be  adequate  and  well- 
controlled  and  the  investigations  that 
are  designed  to  be  adequate  and  well- 
controlled.  One  comment  asked  who 
would  determine  whether  drug  supplies 
were  insufricient  to  conduct  the 
controlled  clinical  trial  and  the 
nonconcurrentiy  controlled  study.  The 
second  comment  argued  that  sufficient 
quantities  of  the  drug  should  be 
prepared  and  assigned  to  the 
nonconcurrentiy  controlled  study  before 
that  study  is  begun  or  else  the  rule 
would  coerce  patients  into  the 
controlled  trial. 

If  a  sponsor  does  not  beUeve  that  it 
can  produce  sufficient  quantities  of  the 
drug  for  the  controlled  studies  as  well  as 
the  nonconcurrentiy  controlled  study,  it 
would  not  be  appropriate  for  the 
sponsor  to  submit  a  protocol  for  the 
nonconcurrentiy  controlled  study.  As 
discussed  in  the  proposed  parallel  track 
policy  statement  (55  FR  20858),  FDA 
generally  will  interact  with  sponsors  in 
the  development  of  a  study  protocol. 
This  interaction  should  permit  FDA  to 
determme  to  some  extent  whether 
sufficient  quantities  of  a  drug  exist  or 
can  be  produced. 

FDA  disagrees  with  the  second 
comment's  assertion  that  sufficient 
quantities  of  a  drug  should  be  prepared 
and  assigned  to  the  parallel  track  or 
other  nonconcurrentiy  controlled  study 
before  it  is  begun.  The  sponsor's 
financial  and  manufacturing  resources 
may  not  permit  production  of  all  of  the 
product  needed  before  the  trials  begin. 
Reasonable  estimates  of  the  amounts  of 
drug  needed  for  completion  of  the 
studies  can  be  made,  with  allowance  for 
changes  as  the  studies  progress.  At  the 
same  time,  a  production  schedule  can  be 
established  to  meet  the  estimated  needs. 
Requiring  production  of  the  estimated 
quantities  of  drug  before  the  studies  can 
begin  could  delay  completion  of  the 
studies  considerably  with  no  substantial 
benefit. 

Allowing  the  studies  to  begin  before 
the  estimated  quantities  of  drug  are 
manufactured  would  not  coerce  patients 
into  the  controlled  trials.  In  general 
under  the  parallel  track  policy,  patients 
are  not  eligible  for  enrollment  in  the 
nonconcurrentiy  controlled  trials  unless 
they  are  ineligible  or  otherwise  caruiol 
participate  in  the  controlled  trials.  If  a 
patient  enrolls  in  a  parallel  track  study 
that  is  subsequently  discontinued 
because  of  insufficient  quantities  of 
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drug,  the  patient  would  not  thereby,  be 
forced  into  participation  in  the 
controlled  trials. 

5.  One  comment  concerned  proposed 
S  312.42(b)(4)(iv).  The  proposed  rule 
would  permit  FDA  to  place  a  proposed 
or  ongoing  investigation  that  is  not 
designed  to  be  adequate  and  well- 
controlled  on  clinical  hold  if  FDA  found 
that  the  drug  has  been  studied  in  one  or 
more  adequate  and  well-controlled 
investigations  that  strongly  suggest  lack 
of  effectiveness.  The  comment 
recommended  requiring  "two  or  more 
adequate  and  well-controlled 
investigations"  because,  the  comment 
explained,  a  single  study  is  inadequate 
to  tell  whether  a  drug  truly  works. 
The  comment  stated  that  the  provision 
would  be  satisfactory  if  FDA  accepted 
one  adequate  and  well-controlled  study 
"to  approve  the  drug  in  these 
situations." 

As  discussed  in  the  parallel  track 
policy  statement,  one  reason  for 
allowing  expanded  access  to  drugs 
during  the  early  stages  of  investigation 
is  that  the  available  data  show  the  drug 
to  be  promising.  However,  earlier 
availability  of  experimental  drugs  on  a 
wide  scale  also  exposes  larger  numbers 
of  patients  to  greater  uncertainties. 

I'  data  from  one  well-controlled  study 
strongly  suggest  that  the  experimental 
drug  lacks  effectiveness,  exposing  larger 
numbers  of  patients  to  the  uncertainties 
may  no  longer  be  justified.  It  does  not 
follow  that,  because  two  adequate  and 
well-controlled  studies  are  required  to 
approve  a  drug  for  marketing,  therefore, 
two  adequate  and  well-controlled 
studies  should  be  required  to  place  a 
nonconcurrently  controlled  study  on 
hold.  One  adequate  and  well-controlled 
study  may  raise  serious  enough 
questions  about  the  drug's  risk/benefit 
potential  to  warrant  discontinuing  the 
nonconcurrently  controlled  study. 

6  Proposed  §  312.42(b)(4Kv)  would 
permit  FDA  to  place  a  proposed  or 
ongoing  investigation  that  is  not 
designed  to  be  adequate  and  well- 
controlled  on  clinical  hold  if  FDA  found 
that  another  drug  under  investigation  or 
approved  for  the  same  indication  and 
available  to  the  same  patient  population 
has  demonstrated  a  better  potential 
benefit/risk  balance.  One  comment 
suggested  that,  under  proposed  5  312.42 
(bK4)(iv)  and  (b)(4)(v),  any  information 
on  effectiveness  be  provided  to 
institutional  review  boards  (IRB's). 
investigators,  and  subjects.  The 
comment  suggested  a  "decentralized" 
approach  to  the  options  concerning 
continuation  of  studies. 

The  current  IND  regulations  require 
sponsors  to  keep  each  investigator 
informed  of  "new  observations 


discovered  by  or  reported  to  the  sponsor 
on  the  drug,  particularly  with  respect  to 
adverse  effects  and  safe  use"  (21  CFR 
312.55(b)).  A  sponsor  is  also  required  to 
notify  investigators  and  IRB"s  if  it 
determines  that  an  investigational  drug 
presents  an  "unreasonable  and 
significant  risk  to  subjects"  (21  CFR 
312.56(d)).  IRB's  may  then  require  that 
information  be  given  to  subjects  if.  in 
the  IRB's  judgment,  "the  information 
would  meaningfully  add  to  the  , 
protection  of  the  rights  and  welfare  of 
subjects"  (21  CFR  58.109(b)). 
Furthermore,  the  informed  consent 
regulations  state  that,  where 
appropriate,  subjects  shall  receive  a 
"statement  that  significant  new  findings 
developed  during  the  course  of  the 
research  which  may  relate  to  the 
subject's  willingness  to  continue 
participation  *  *  *."  (21  CFR 
50.25(b)(5).) 

FDA  agrees  with  the  comment's 
concern  that  information  be  shared  with 
IRB's,  investigators,  and  subjects;  FDA 
notes  that  the  existing  requirements 
accomplish  that  goal.  FDA  also  believes, 
however,  that  it  may  be  appropriate  for 
the  agency  to  place  on  clinical  hold  a 
nonconcurrently  controlled  study,  which 
may  include  subjects  in  many  locations 
throughout  the  country.  Section 
312.42(b)(4)(iv)  and  (b)(4)(v)  allows  FDA 
to  review  risk/benefit  analyses  and  to 
place  studies  on  clinical  hold  without 
requiring  individual  IRB's.  investigators, 
or  subjects  to  review  the  information 
and  make  separate  determinations 
before  the  study  can  be  halted. 

7.  FDA  received  three  comments  on 
drug  benefit/risk  determinations  under 
proposed  S  312.42(b)(4)(v).  The 
comments  questioned  whether  a 
benefit/risk  could  be  determined  for 
investigational  drugs  at  an  early  stage  of 
drug  development.  One  comment 
suggested  deleting  the  provision 
entirely,  while  a  second  comment  asked 
what  tj-pe  of  evidence  would  be 
sufficient  to  show  that  "unreasonable 
and  significant  risks"  existed.  Another 
comment  challenged  FDA's  authority  to 
impose  a  clinical  hold  under  such 
circumstances,  claimed  that  the  rule 
would  "prioritize"  pharmaceutical 
development,  and  declared  that  FDA 
cannot  control  or  terminate 
investigational  studies  based  on  the 
perceived  merits  of  another  drug 
product. 

The  preamble  to  the  proposed  rule 
recognized  that  benefit/risk 
determinations  may  be  difficult  to  make 
at  an  early  stage  of  drug  development 
(55  FR  20802  at  20803  and  20804).  The 
preamble  stated  that  "such  [benefit/ 
risk]  judgments  based  on  as  much 
information  as  is  available  are 


appropriate  in  deterniinmj^  whether 
expanded  access  should  be  continued." 
and  that  evidence  of  "relative  toxicity  or 
effectiveness"  would  be  examined.  Id. 
(emphasis  added].  PDA  agrees  with  the 
comments  that  benefit/risk 
determinations  may  be  difficult  for 
investigational  new  drugs.  FDA  does 
not,  however,  agree  that  this  difficulty 
justifies  deleting  the  provision  If  is  not 
possible  to  describe  the  precise  risks 
that  may  be  viewed  as  unacceptable  in 
light  of  the  perceived  benefits  in  a 
general  regulation.  The  circumstances  of 
each  experimental  drug  must  be 
considered  in  judging  whether  a  study 
should  be  allowed  to  continue. 

FDA  believes  that  it  has  clear 
statutory  authority  to  promulgate  these 
clinical  hold  regulations.  Section  505(i) 
of  the  act  (21  U.S.C.  355(i))  specifically 
authorizes  the  promulgation  of 
regulations  governing  the  investigational 
use  of  new  drugs.  Such  regulations  may 
establish  "conditions  relating  to  the 
protection  of  the  public  health."  New 
§  312.42(b)(4)(v)  is  intended  to  protect 
the  public  health  by  providing  explicit 
clinical  hold  authorization  when  the 
continued  use  of  a  drug  in  an 
uncontrolled  trial  is  not  warranted 
because  of  the  potential  benefit/risk 
balance. 

As  for  the  comment  that  placing  a 
study  on  clinical  hold  based  on  an 
unfavorable  benefit/risk  assessment  is 
akin  to  denying  approval  of  a  new  drug 
solely  because  the  drug  is  not  as 
effective  as  an  already  approved  drug, 
the  agency  does  not  agree  that  these  are 
analogous  circumstances.  There  is  an 
analogy,  however,  between  benefit/risk 
determinations  in  the  new  drug 
application  context  and  in  the  IND 
context.  The  agency  may  deny  approval 
of  a  new  drug  product  based  upon  an 
unfavorable  benefit/risk  assessment; 
similarly,  the  agency  may  place  an 
uncontrolled  trial  of  an  investigational 
drug  on  clinical  hold  based  upon  such 
an  unfavorable  assessment. 
Uncontrolled  trials  can  mean  that  large 
numbers  of  patients  are  exposed  to 
investigational  new  drugs  at  early 
stages  of  drag  development.  Although 
such  trials  can  provide  useful 
information  on  the  safety  of  the  drug. 
uncontrolled  trials  cannot  in  fhem.selves 
generate  sufficient  information  on  the 
drug's  safety  and  effectiveness  to  make 
a  detbrmination  on  whether  the  d.nig 
should  be  approved.  Exposing 
participants  in  uncontrolled  trials  to  an 
investigational  drug  when  the  risk/ 
benefit  assessment  indicates  that  such 
exposure  is  unwarranted  would  be 
contrary  to  the  interests  of  the  public 
health.  Nothing  in  the  statute  prohibits 
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the  agency  from  protecting  the  public 
health  against  unwarranted 
investigational  uses  in  this  manner 

FDA  also  does  not  believe  that 
clinical  holds  based  upon  unfavorable 
benefit/risk  assessments  impermissibly 
"prioritize"  pharmaceutical 
development  In  accordance  with 
sponsors'  support,  appropnate  studies  of 
all  investigational  drugs  with  acceptable 
benefit/risk  balances  may  continue  as 
rapidly  as  possible.  That  is.  putting  a 
protocol  for  an  uncontrolled  trial  on 
clinical  hold  does  not  mean  that  ongoing 
controlled  trials  are  also  put  on  hold. 
The  controlled  trials,  which  would 
provide  the  primary  basis  for  an 
ultimate  determination  on  the  drag  s 
approvability.  would  continue  unie&s 
indepenedent  reasons  existed  to 
discontinue  the  controlled  trials. 

8.  Two  comments  objected  to 
proposed  §  312.42(b){4)(vi).  The 
proposed  rule  would  permit  FDA  to 
place  a  proposed  or  ongoing 
investigation  that  is  not  designed  to  be 
adequate  and  well-controlled  on  clinical 
hold  if  FDA  found  that  the  drug  has 
received  marketing  approval  for  the 
same  indication  in  the  same  patient 
population.  One  comment  stated  that 
the  provision  was  unnecessary  because 
a  parallel  track  study  will  not  affect  a 
drug's  availability  and  could  generate 
safety  data.  The  second  comment 
argued  that  the  provision  would  limit 
access  to  drug  products  because 
subjects  would  be  obliged  to  purchase 
the  approved  drug  to  continue 
treatment.  The  comment  suggested 
giving  subfects  the  option  to  continue 
their  participation  in  the  parallel  track 
study  so  sponsors  would  be  compelled 
to  "price  their  approved  drug  in  a 
manner  which  will  recruit  patients  from 
parallel  track  investigations." 

Aa  discussed  in  the  preamble  to  the 
proposed  rule  (55  FR  20802  at  20804).  if  a 
competing  version  of  the  same  drug 
itself  has  received  marketing  approval 
for  use  in  the  same  population  for  the 
same  indication,  there  is  no  longer 
adequate  justification  for  expanded 
availability.  Under  these  circumstanres. 
another  product  will  have  been 
demonstrated  to  be  safe  and  effective 
and  approved  for  distribution. 

FDA  does  not  believe  that  it  would  be 
appropriate  to  use  its  authority  over 
investigational  products  to  try  to  force 
manufacturers  to  modify  prices  of 
approved  drugs.  Issues  of  drug 
affordability  are  more  appropriately 
dealt  with  under  other  statutes 
implemented  by  other  agencies. 

9.  One  comment  asked  FDA  to  define 
"due  diligence"  under  proposed 

§  312.42(b)(4)|vji).  The  proposed  rule 
would  permit  FDA  to  place  a  proposed 


or  ongoing  investigation  that  is  not 
designed  to  be  adequate  and  well- 
controlled  on  clinical  hold  if  FDA  found 
that  the  sponsor  is  not  actively  pursuing 
marketmg  approval  of  the 
investTgationa!  drjg  with  ",ijp 
diligence." 

"Due  diligence,  ■  for  purposes  of  this 
regulation,  denotes  a  good  faith  effort  to 
pursue  drag  development  and  marketing 
approval  in  a  timely  manner  The  term 
"due  diligence"  was  discussed  in  the 
preamble  to  the  treatment  IND  final  rule 
(52  FR  19466  at  19470  and  19471,  May  22, 
1987]  Similar  considerflfmns  would 
apply  in  the  context  of  nonconcurrently 
controlled  studies  under 
§312  42(b)(4)(vti) 

10.  Proposed  §  312  42(l))f4)(viii).  would 
permit  FDA  to  place  a  proposed  or 
ongoing  investigation  that  is  not 
designed  to  be  adequate  and  well- 
controlled  on  clinical  hold  <f  the 
Commissioner  determined  that  it  would 
not  be  in  the  public  interest  for  the  study 
to  be  conducted.  One  comment  objected 
to  this  provision  because  it  would  give 
the  Commissioner  "carte  blanche 
extermination  rights."  The  comment 
suggested  revising  the  rule  to  provide 
examples  of  instances  where  the  public 
interest  would  justify  a  clinical  hold. 

.'\8  Stated  m  the  preamble  to  the 
proposed  rule,  the  provision  giving  the 
Commissioner  the  authority  to  impose  a 
clinical  hold,  if  it  would  be  in  the  public 
interest,  is  designed  to  be  flexible  {'i'^  F"R 
20802  at  20804].  Experience  with  other 
regulations  has  shown  that  it  is 
extremely  difficult  to  illustrate 
comprehensively  how  a  regulation 
would  be  employed.  Even  short  lists  of 
examples  are  often  misconstrued  as 
being  exhaustive.  This  difficulty  is 
especially  true  here  because  the  public 
interest  in  imposing  a  chnica!  hold  can 
stem  from  a  number  of  sources,  such  oS 
questions  concerning  a  drug's 
manufacture,  storage,  and  distribution 
or  inspections  involving  the 
manufacturer,  physician,  clinical 
investigator,  or  IRB, 

Furthermore,  the  rule  dees  nut  give 
the  Commissioner  arbitrary  authority  to 
terminate  a  noncurrently  controlled 
study.  The  clinical  hold  regulation  states 
that  FDA  will,  unless  patients  are 
exposed  to  immediate  and  serious  rusk, 
attempt  to  discuss  and  resolve  ma'ters 
with  the  sponsor  before  issuing  a 
clinical  hold  order  (21  CFR  312-42(c  jl  If 
a  sponsor  disagrees  with  the  reasons 
cited  for  a  clinical  hold,  the  sponsor  may 
request  reconsideration  in  accordance 
with  the  dispute  resolution  proviBions  at 
21  CFR  312.48.  (See  21  CFR  312.42(f]  ) 
These  and  other  procedural  regulations 
in  21  CFR  part  312  provide  for  notice  to 
sponsors  of  deficienaes  or  problems 


and  givf  sponsor!:  an  opportunity  to 
correct  those  problems  or  to  respond  to 
the  notice. 

11.  FDA  also  received  several 
comments  on  the  parallel  track  policy. 
Some  comments,  such  as  those 
suggesting  that  the  parallel  track  policy 
consider  a  subject's  economic  status  or 
provide  financial  incentives  to  sponsors, 
are  outside  the  scope  of  this  regulation 
and  FDA's  authority.  Other  comments 
asked  how  the  policy  would  affect  other 
FDA  requirements.  One  comment  asked 
FDA  to  "streamline"  paperwork 
requirements  for  investigators. 

FDA  declines  to  accept  the  comment 
to  the  extent  it  asks  for  the  elimination 
of  recordkeepiitg  and  reporting 
requirements.  As  noted  in  the  final 
policy  on  parallel  track,  the  system  for 
data  collection  should  be  specified  in 
the  parallel  track  protocol  and  should  be 
efficient  and  not  unnecessarily 
burdensome.  The  recordkeeping  and 
reporting  rfquiremenls  for  investigators 
under  21  CFR  part  312  help  FDA 
determirw  that  investigational  new 
drugs  are  properly  distributed  and 
administered  and  that  adverse  effects 
are  promptly  reported.  Such  information 
is  particularly  important  for 
investigational  new  drugs  that  are  used 
during  early  stages  of  drug  development. 

12.  One  comment  asked  whether  FDA 
would  apply  the  treatment  IND 
requirements  at  Phase  2  and  parallel 
track  requirements  at  Phase  1 

Neither  the  treatment  INU  nor  the 
parallel  track  policy  mechanism  is 
restricted  to  drugs  in  a  particular  phase. 
Normally,  however,  evidence  to  support 
treatment  IND's  for  drugs  intended  for 
use  in  a  senous  disease  has  been 
available  dunng  Phase  3  or  after  all 
clinical  trials  have  been  completed.  In  a 
number  of  aptT^ttrirttp  >  ir-f-,'^' stances, 
such  evider^i  >    wjif  ri\rt:!H''»'  c  :ring 
Phase  2  For  dnigi*  i-   (     :»  :  for  use  in  an 
immediately  life-thrtattiiii.g  disease,  a 
treatment  IND  is  possible  before  P^ase 
3,  but  ordinarily  not  before  Phase  2  (21 
CFR  312.34(8)).  Under  the  parallel  track 
mechanism,  it  is  expected  that  most 
drug  products  nil!  be  in  Miase  2  or 
Phase  3-  (See  55  VH  20802.) 

13.  One  comment  asked  whether  a 
drug  in  the  parallel  track  protocol 
Ljuahfied  for  expedited  review.  The 
comment  stated  that  a  drug's  eligibility 
for  the  parallel  track  mechanism  should 
he  a  pnori  evidence  for  receiving 
expedited  review. 

Expedited  review  Is  available  for  new 
dnig,  antibiotic,  and  biological  products 
that  a.-e  being  studied  for  their  safety 
and  effectiveness  in  treating  life- 
t.'ireatening  or  severely  debilitating 
diseases.  The  expedited  review 
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r"gu;a*:on'i  define  "life-threatening" 
diseases  or  conditions  to  be  those  where 
the  "likelihood  of  death  is  high  unless 
the  course  of  the  disease  is  interrupted" 
or  those  having  "potentially  fatal 
outcomes,  where  the  end  point  of 
clinical  trial  analysis  is  survival"  (21 
CFR  312.81  (a)(1)  and  (a)(2)).  The 
reguiation  defines  "severely 
debilitating"  diseases  as  "diseases  or 
conditions  that  cause  major  irreversible 
morbidity"  (21  CFR  312.81(b)).  Under 
these  definitions,  drugs  in  the  parallel 
track  mechanism  would  quali^  for 
expedited  review  if  the  therapy  is  being 
studied  in  clinical  trials  designed  to 
investigate  whether  the  therapy 
increases  survival  or  decreases 
irreversible  morbidity. 

14  One  comment  noted  that  the  rule 
does  not  give  sponsors  any  authority  to 
restrict,  modify,  or  suspend  a  parallel 
track  study. 

The  chnical  hold  regulation  only 
refers  to  FDA's  ability  to  impose  a 
clinical  hold.  Companies  are  free  to 
decide  whether  they  wish  to  participate 
1.1  a  parallel  track  study,  and.  as  with 
adequate  and  well-controlled  studies. 
can  restrict,  modify,  or  even  terminate  a 
parallel  track  study  in  accordance  with 
21  CFR  part  312. 

15.  Several  comments  expressed 
confusion  over  the  relationship  between 
the  parallel  track  studies  covered  by  this 
rule  and  treatment  IND  studies,  and 
whether  the  two  types  of  studies 
overlapped.  One  comment  stated  its 
belief  that  parallel  track  protocols 
would  be  granted  under  the  provisions 
of  the  treatment  IND  regulations.  Other 
comments  stated  that  it  was  unclear 
how  the  parallel  track  proposal  differed 
from  the  treatment  IND  program,  and 
urged  FDA  to  clarify  the  distinction 
between  parallel  track  protocols  and 
treatment  IND  protocols. 

FDA  believes  that  it  is  appropriate  to 
clarify  that  parallel  track  protocols  will 
be  granted  under  the  criteria  specified  in 
the  parallel  track  policy  statement,  not 
under  the  provisions  of  the  treatment 
I.N'D  regulations,  and  that  the  two 
programs  are  not  intended  to  overlap.  In 
general,  FDA  may  grant  a  request  for  a 
treatment  protocol  for  a  drug  if  the  drug 
is  for  a  serious  or  immediately  life- 
threatening  disease,  and  FDA  finds  that 
the  criteria  in  §  312.34  are  met.  The 
parallel  track  policy  statement  applies 
at  this  time  to  nonconcurrently 
controlled  safety  studies  of  only  drugs 
for  HIV -related  disease.  FDA  may 
permit  a  parallel  track  protocol  to  begin 
if  It  satisfies  the  criteria  in  the  parallel 
track  policy  statement.  If  a  drug  for  HIV- 
related  disease  meets  the  criteria  for  a 
treatment  IND,  then  FDA  will  permit  use 
under  a  treatment  protocol:  a  parallel 


track  protocol  for  the  same  drug  for 
precisely  the  same  indication  in  the 
same  patient  population  would  not  be 
permitted  to  go  forward  because  the 
treatment  IND  criteria  would  have  been 
met.  However,  if  the  criteria  for  a 
treatment  IND  are  not  satisfied,  but  the 
criteria  for  a  parallel  track  protocol  have 
been  met,  then  the  parallel  track 
protocol  may  go  forward.  To  clarify 
further  the  regulatory  distinction 
between  parallel  track  and  treatment 
IND  protocols,  FDA  has  amended 
§§  312.34  and  312.35  to  clarify  that  the 
approval  for  any  protocol  that  meets  the 
treatment  IND  criteria  must  occur  under 
the  provisions  of  55  31^34  and  312.35 

The  concerns  raised  In  discussion 
about  the  proposed  parallel  track  policy 
statement  provided  the  primary  impetus 
for  the  proposed  changes  In  the  clinical 
hold  and  termination  regulations. 
However,  the  same  or  similar  concerns 
exist  for  nonconcurrently  controlled 
studies  that  are  not  part  of  the  parallel 
track  mechanism.  Consequently,  the 
regulation  providing  additional  grounds 
for  clinical  hold  and  termination  was 
proposed  to  apply  to  "any  study  that  is 
not  designed  to  be  adequate  and  well- 
controlled"  (proposed  5  312.42(b)(4)). 
Such  studies  would  include  not  only 
parallel  track  studies,  but  also  treatment 
INT)  protocols  and  other  uncontrolled 
studies,  even  if  the  disease  being 
studied  is  not  HTV-related  or  is  not 
serious  or  life-threatening.  To  make  it 
clearer  that  the  provisions  of  proposed 
5  312.42(b)(4)  would  apply  to  all 
uncontrolled  studies,  including 
treatment  IND  studies,  the  agency  is 
adding  new  5  312.42(3)(iii)  to  specifically 
cross-reference  5  312.42(b)(4)  in  the 
provision  on  clinical  holds  for  treatment 
IND  studies. 

rV.  Economic  Impact 

The  agency  has  examined  the 
economic  impact  of  this  rule  and  has 
determined  that  it  does  not  require 
either  a  regulatory  impact  analysis,  as 
specified  in  Executive  Order  12291.  or  a 
regulatory  fiexibility  analysis,  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354).  This  rule  amends  the 
regulations  governing  investigational 
new  drugs  to  provide  additional  grounds 
for  placing  an  investigation  on  clinical 
hold  and  for  terminating  an  IND. 

These  amendments  are  applicable 
where  FDA  fwrmits  promising 
investigational  new  dnigs  to  be  more 
widely  available  in  nonconcurrently 
controlled  trials  during  the  same  period 
that  adequate  and  well-controlled 
studies  on  the  same  drugs  for  the  same 
indication  are  being  conducted.  The  rule 
provides  necessary  safeguards  In 
connection  with  nonconcurrently 


controlled  studies.  This  rule  does  not 
impose  additional  requirements  on 
sponsors,  nor  does  it  require  the 
expenditure  of  significant  resources. 

Accordingly.  FDA  concludes  that  the 
rule  IS  not  a  major  rule  as  defined  in 
Executive  Order  12291.  Further.  FD.A 
certifies  that  the  rule  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFT?  25.24(aji8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Paperwork  Reduction  Act  of  1980 

This  final  rule  does  not  contain  new 
collection  of  information  requirements- 
Section  312.44,  which  is  a.mended  by  the 
n.!e,  contains  collection  of  informatu^n 
requirements  that  were  previously 
submitted  for  review  to  the  Director  of 
the  Office  of  Management  and  Budget 
(OMB;  under  section  3504  of  the 
Pape.-wcrk  Reduction  Act  of  1980  and 
approved  under  ONfB  control  number 
091CM»014. 

Ust  of  Subjects  in  21  CFR  Part  312 

Drugs,  Exports,  Imports, 
Investigations.  Labeling.  Medical 
research.  Reporting  and  recordkeeping 
requirements.  Safety 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  .'\ct.  and  under  au'hority 
delegated  to  the  Commissioner  of  Food 
and  D.-ugs,  21  CFR  part  312  is  amended 
as  follows: 

PART  312— INVESTIGATIONAL  NEW 
DRUG  APPLICATION 

1.  The  authority  citation  for  21  CFR 
part  312  continues  to  read  as  follows 

Authority:  Sees.  201,  301,  501   M2.  503.  505. 
506.  507.  701  of  the  Federal  Food  Drug,  nnd 
Cosmetic  Act  (21  U.S.C.  321.  331.  351.  352.  353, 
355,  356,  357,  371);  sec.  351  of  the  Public 
Health  Service  Act  (42  U  S  C  2&2] 

2.  Section  312.34  is  amended  m 
paragraph  (a)  by  adding  a  new  sentence 
at  the  end  of  the  paragraph  to  read  as 
follows 

§  3 1 2.34    Tr«atm«nt  use  of  an 
lnv*st)gat)onal  new  drug. 

(a)  *   *   '  If  a  protocol  for  an 
investigational  drug  meets  the  cnte na  of 
this  section,  the  protocol  is  to  be 


Federal  Register  /  Vol.  57,  No.  73  /  Wednesday,  April  15,  1992  /  Rules  and  Regulatio.ns         13249 


submitted  as  a  treatment  protocol  under 
the  provisions  of  this  section. 
*         •         *         «         t 

3.  Section  312.35  is  amended  in 
paragraph  (a)  by  revising  the  first 
sentence  and  by  adding  a  new  sentence 
after  it,  to  read  as  follows: 

§  312.35    Submission*  for  treatment  use. 

(a)  *   *   *  Any  sponsor  of  a  clinical 
investigation  of  a  drug  who  intends  to 
sponsor  a  treatment  use  for  the  drug 
shall  submit  to  FDA  a  treatment 
protocol  under  §  312  34  if  the  sponsor 
believes  the  criteria  of  §  312.34  are 
satisfied.  If  a  protocol  is  not  submitted 
under  §  312.34,  but  FDA  believes  that 
the  protocol  should  have  been  submitted 
under  this  section,  FDA  may  deem  the 
protocol  to  be  submitted  under  §  312  34 


4.  Section  312.42  is  am.ended  by 
adding  new  paragraphs  [b)(3)(ui)  and 
[b)(4)  to  read  as  follows: 

§312.42    Cttnlcal  hokis  arxj  requests  for 
modification. 

•  *  •  «  • 

(bj  •   *   • 

(3)  *   •    * 

(lii)  FDA  may  place  a  proposed  or 
ongoing  treatment  IN'D  or  treatment 
protocol  on  clinical  hold  if  it  finds  that 
any  of  the  conditions  in  paragraph 
(b)(4)(i]  through  (b!(4!fviii)  of  this 
section  apply. 

(4)  Clinical  hold  of  any  study  that  is 
no:  desij^ned  to  be  adequate  and  well- 


controlled.  FDA  may  place  a  proposed 
or  ongoing  investigation  that  is  not 
designed  to  be  adequate  and  wci! 

con'rolled  on  clinical  hold  ;f ;!  f:r;ds 
\\v.iX: 

[\]  Any  of  the  condititms  m  pdrii);!,;ph 
IbjilJ  or  (b)(2)  of  this  section  ap;-';:.    -r 

(iij  There  is  r«>asonat)le  pvidcnt  p  :t!e 
in\  estigation  that  is  not  designed  to  be 
adequate  and  well-controlled  is 
impeding  enrollment  m,  or  otherwise 
interfering  with  the  cc<ndurt  nr 
completion  of.  a  study  that  is  dt-s.gni'd 
to  be  an  adequate  and  weil-controUed 
investigation  of  the  same  or  another 
investigational  drug:  or 

(lii)  Insufficipnt  quantities  c-f  'he 
investigational  drug  exist  to  adequately 
conduct  both  the  investigation  that  is 
not  designed  to  be  adequate  and  well- 
contrciled  and  the  investigations  that 
are  designed  to  be  adequate  and  well- 
rontrolled;  or 

Jiv]  The  drug  has  been  studied  in  one 
or  more  adequate  and  well -controlled 
investigations  that  strongly  suggest  lack 
of  effectiveness:  or 

(vj  Another  drug  under  investigation 
or  approved  for  the  same  indication  and 
available  to  the  s.ime  patient  popi.lation 
has  demonstrated  a  better  poteniiai 
Denefit/risk  balance:  or 

(vi)  The  drug  has  received  marketing 
approval  for  the  same  indication  in  the 
same  patient  population:  or 

(vnj  The  sponsor  of  the  study  that  is 
designed  to  be  an  adequate  and  Kfil- 
controUed  investigation  is  not  actively 
pursuing  marketing  approval  of  the 


.fs*:ga*ii 


jj;  w; 


ligence; 


(viii)  The  Comm.issioner  determines 
that  it  would  not  be  in  the  public  interest 
for  the  s'udv  \o  be  conducted  or 
continue::  fll  A    rdinanly  intends  that 
clinical  holds  ..r  if  ,-  paragraphs 
(b)(4)(ii),  {bji4  i:i    dnd  (b)(4)(v)  of  this 
section  would  only  apply  to  additional 
enrollment  in  nonconcurrently 
controlled  trials  rather  than  eliminating 
continued  access  to  individuals  already 
receiving  the  investigational  drug. 
•        *        •        •        • 

5.  Section  312.44  is  amended  by 
adding  new  paragraph  (b)(l)(xi)  and  by 
revising  paragraph  (bK2)(i)  to  read  as 


312, *4 


I  erfT^ination, 


(b)-    •    • 

(1)  •    •    • 

(xi)  The  sponsor  fails  to  delay  a 
proposed  investigation  under  the  IND  or 
to  suspend  an  ongoing  investigation  that 
has  been  placed  on  dinical  hold  under 
S  312.42(b)(4). 

(2)  •  •  • 

(i)  Any  of  the  conditions  in 
paragraphs  (b)(l)(i)  through  (b)(l)(xi)  of 
this  section  apply;  or 
•        «        *        •        * 

Dated:  April  a  1992. 

Via\  id  K    Kc-ssipr 

^w.;..;..iA.^.,c.-,  i  Dod  and  Drug 
Administration. 

TR  n-  .(■■  m:  -..m:  \  r:.^'  *  1 4-92;  8:45  am) 
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DEPARTMENT  Of  HEALTH  AND 

HUMAN  SERVICES 

Public  HeaJt^  Service  i 

Expanded  AvaHaWltty  of 
lnve«ttgatlooai  New  Drugs  Tt^roug^  a 
Parallel  Tracfc  Mecharrtsm  tor  Peopte 
With  AtOS  and  Ott>ef  H1V-Re<ated 
Disease 

agency:  Public  Health  Service. 

HHS. 

action:  Notice  Final  Policy  Statement. 

SUMMARY:  The  Public  Health  Service 
fPHS'   9  announcing  a  final  policy  to 
nake  promising  investigational  drugs  for 
AIDS  and  other  HIV-related  diseases 
more  widely  available  under  "parallel 
track"  protocols  while  the  controlled 
clinical  trials  essential  to  establish  the 
safety  and  effectiveness  of  new  drugs 
are  carried  out.  The  "parallel  track" 
initiative  establishes  an  administrative 
system  designed  to  expand  the 
availability  of  promising  investigational 
asents  and  to  make  these  agents  more 
widely  available  to  people  with  AIDS 
and  other  HIV-related  diseases  who 
have  no  therapeutic  alternatives  and 
who  cannot  participate  in  the  controlled 
clinical  trials. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donaid  Por...  0;:.:d  .;  AlDb 
Coordination  (HF-12),  Food  and  Drug 
.Administration/PHS  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-0104. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  Ma>  21,  1390  (55  FT^ 
2C856;  the  PHS  published  a  proposed 
policy  for  the  expanded  availability  of 
investigational  new  drugs  through 
parallel  track  for  people  with  HIV 
infection  and  AIDS.  1,210  comments 
were  received;  of  these,  200  were  unique 
while  the  other  1,010  were  form  letters. 
As  with  the  proposed  policy,  the  final 
policy  was  developed  by  a  PHS 
workgroup  composed  of  representatives 
from  the  National  Institutes  of  Health 
(NTH),  the  Food  and  Drug 
Administration  (FDA),  the  Office  of  the 
General  Counsel,  and  the  National  AIDS 
Program  Office  (NAPO),  with  significant 
input  from  community  advocates, 
community  physicians,  clinical 
researchers,  and  industry 
representatives. 

I    CommenU 

A.  Expansion  to  Other  Life-Threatening 
Diseases 

Many  comments  supported  the 
expansion  of  the  parallel  track 
mechanism  to  other  life-threatening 
diseases.  A  number  of  comments  stated 
that  the  policy  as  it  applies  to  AIDS  and 
other  HIV-related  disease  should  be 


evaluated  before  appiyinj?  the  poltcy  to 
other  diseases,  while  »om<»  comments 
supported  immediate  expansion  to  other 
diseases.  Comments  from  individuals  as 
well  as  manufacturers  and  professional 
associations  expressed  the  view  that  the 
parallel  track  policy  for  AIDS  and  other 
HIV-related  disease  should  serve  as  a 
pilot  project  to  work  out  specific 
appropriate  administrative  procedures. 
Some  individuals  stated  that  a  policy 
similar  to  parallel  track  for  other  life- 
threatening  diseases  should  be 
developed  only  after  consultation  with 
advocates  for  patients  with  those  other 
diseases. 

A  variety  of  regulatory  mechanisms 
exists  to  make  promising  investigational 
agents  more  widely  available  for  serious 
and  life-threatening  diseases. 

These  specific  processes  (such  as  the 
NIH  AIDS  Research  Advisory 
Committee  (ARAC)  and  the  specific 
National  Human  Subjects  Panel 
described  below]  are  not  applicable  to 
other  life-threatening  diseases.  This 
parallel  track  policy  describes  processes 
specifically  for  AIDS  and  other  HIV 
related  diseases.  However.  PHS  invites 
patient  groups,  physicians  and  sponsors 
interested  in  developing  a  similar 
process  for  other  life- threatening 
diseases  to  work  with  PHS  on  issues 
concerning  expanding  the  parallel  track 
mechanism  for  other  life-threatening 
diseases. 

CurrenUy.  other  mechnisms  exist  for 
making  investigational  drugs  available 
prior  to  approval  to  persons  with  life- 
threatening  diseases  for  which  there  is 
no  satisfactory  alternative  therapy. 
Under  the  treatment  IND  procedures, 
eligible  patients  can  have  access  to 
investigational  drugs  intended  to  treat 
serious  or  life-threatening  diseases  that 
meet  established  criteria.  For  cancer 
patients  in  particular,  FDA  and  the 
National  Cancer  Institute  (NCI)  have 
described  a  special  category  of  drugs, 
"Group  C"  drugs,  which  may  be 
provided  to  eligible  patients  through 
protocols  outside  the  controlled  clinical 
trials  prior  to  approval.  In  many 
instances  it  appears  these  mechanisms 
adequately  address  demand  for  early 
access. 

PHS  intends  to  evaluate  the  parallel 
track  experiences  specifically  to 
determine  whether  worthwhile  benefits 
are  provided  in  addition  to  those 
available  under  mechanisms  such  as  the 
treatment  IND  or  Group  C  approaches. 
The  evaluation  would  also  include  a 
consideration  of  whether  parallel  track 
has  had  detrimental  effects  on 
individuals  or  on  the  ability  to 
determine  the  safety  and  effectiveness 
of  promising  therapies. 


Even  though  a  combine  Hon  of 
safeguards  has  been  built  into  this 

policy  (including  careful  product 
selection,  informed  consent,  patient  and 
physician  education,  a  national  human 
subjects  protections  review  panel, 
community  involvement,  and  oversight). 
allowing  increased  availability  of  drags 
prior  to  definitive  evidence  of  either 
safely  or  efficacy  carries  potential  nsks 
for  the  participants. 

B.  NIH  AIDS  Research  Advisory 
Committee  (ARAC) 

1.  Role  of  the  .ARAC  in  Revipw  of  Drugs 
for  Parallel  Track 

Seme  comments  endorsed  the 
proposed  role  of  the  AIDS  Research 
Advisory  Committee  (.ARAC)  in 
reviewing  sponsors'  requests  and  in 
making  recommendations  regarding 
parallel  track  protocols.  Other 
com.ments  requested  further  clarification 
of  the  ARAC's  role  in  the  parallel  track 
process.  Two  comments  stated  that 
sponsors  should  not  have  the  option  of 
bypassing  ARAC  review. 

As  outlined  m  the  policy,  I.\D 
sponsors  will  submit  parallel  track 
proposals  to  FDA  as  amendments  to 
existing  INDs.  The  sponsor  may  be  the 
manufacturer  of  the  drjg  or  another 
organization  conducting  drug  trials 
Unless  the  sponsor  objects.  FDA  will 
refer  the  parallel  track  proposal  to  the 
ARAC  for  consideration.  Requests  for 
ARAC  review  wUl  be  processed  and 
scheduled  by  National  Institute  for 
Allergy  and  Infectious  Diseases  [NIAID) 
Committee  staff  After  review  of  the 
proposal,  the  ARAC  will  make  a 
recommendation  to  the  Director,  MAID. 
The  Director  of  NIAID  will  then  forward 
a  recom.mendation  through  the  Director 
of  N'lH  to  the  FDA  Commissioner. 

In  this  process,  the  .ARAC  serves  as 
an  expert  advisory  panel  composed  of 
persons  with  HIV-related  disease, 
physicians,  non-government  scientists, 
and  representatives  of  activist 
organizations.  In  addition  to  reviewing 
and  making  recommendations  on 
parallel  track  proposals  generated  by 
IND  sponsors,  the  .AR.AC  may  make 
recommendations,  based  upon  available 
evidence,  concerning  termination  of 
parallel  track  protocols.  While  the 
ARAC  plays  a  vital  role  in  the  review  of 
parallel  track  protocols,  the  policy  will 
still  allow  sponsors  to  request  that  their 
protocols  not  be  reviewed  by  the  ARAC. 

2.  Non-Sponsor  Requests  for  ,ARAC 
Consideration 

A  number  of  comments  stated  that  in 
addition  to  sponsors,  any  interested 
person  should  be  able  to  petition  the 
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ARAC  to  consider  the  appropriateness 
of  parallel  track  protocols  for  specific 
drug  products. 

An  entity  which  is  authorized  to 
distribute  the  drug,  which  has  access  t  j 
ail  data  necessary  to  support  an  I.\D, 
and  which  is  willing  and  able  to  carry 
out  the  responsibilities  of  the  sponsor  of 
an  investigational  new  drug  application 
is  necessary  for  the  initiation  of  a 
parallel  track  protocol.  As  discussed  m 
the  proposed  policy  statement, 
deliberations  about  whether  or  not  a 
specific  drug  is  appropriate  for  parallel 
track  study  can  best  be  accomplished 
through  the  review  of  a  detail%d  parallel 
track  protocol  in  conjunction  with  the 
controlled  clinical  trials  protocols  for 
that  same  drug. 

Information  needed  to  evaluate  the 
benefits  and  nsks  of  a  drug  is  ordinaril_v 
information  that  is  propnetarj-  to  the 
drug  manufacturer.  Unless  the  sponsor 
of  an  investigational  drug  indicates  a 
willingness  to  provide  the  necessary 
information  and  to  conduct  a  parallel 
track  study,  the  AILAC  would  be 
frustrated  in  its  attempt  to  review  a  drug 
for  appropriateness  for  parallel  track 
availability. 

The  NIH.  as  part  of  its  research 
mandate,  has  a  public  responsibility  to 
ensure  that  research  showing  high 
promise  is  pursued  and  supported 
Therefore,  the  NIH  can  be  requested  to 
take  on  the  obligation  of  developing  a 
drug  lacking  private  sector  sponsorship. 
and  in  that  role  also  assume  any 
responsibilities  for  implementing  a 
parallel  track  program.  The  decision  to 
assume  these  obligations  would,  of 
course,  be  guided  by  the  available 
resources  and  competing  needs  for  those 
resources.  The  ARAC,  which  has 
programmatic  advisory  responsibilities 
for  NIAID.  might  be  consulted  in  such 
decisions. 

There  may  be  extraordinary 
circumstances  in  which  a  non-sponsor 
has  sufficient  information  about  the  drug 
and  its  potential  usefulness  for  the 
intended  patient  population  and 
condition  to  be  treated,  and  about  the 
clinical  trials  to  permit  meaningful 
review  of  a  parallel  track  proposal.  In 
such  circumstances,  the  non-sponsor 
could  request  NIAID  to  refer  the  matter 
to  the  ARAC  for  review  and 
recommendation.  If  NIAID  determined 
that  a  meaningful  review  and 
recommendation  could  be  accomplished, 
it  could  refer  the  matter  for  ARAC 
consideration.  Because  PHS  expects  that 
such  circumstances  would  be  rare,  the 
policy  statement  has  not  been  amended 
to  refer  specifically  to  such  requests  by 
non-sponsors. 


3.  ARAC's  Role  in  Defining  "Standard 

Treatment" 

A  number  of  comments  stated  that  the 
ARAC  should  have  the  authonty  to 
define  "standard  treatment"  as  applied 
to  the  eligibility  cnlena  for  each  parallel 
track  protocol.  The  ARAC  may  make 
recommendations  with  respect  to  any 
aspect  of  a  proposed  parallel  track 
protocol,  including  the  section  dealing 
with  eligibility  criteria.  The  ,^RAC  may 
review  the  description  of  standard 
treatment,  as  well  as  the  descriptions  of 
when  it  will  be  considered  that  standard 
treatment  "cannot  be  tolerated"  or  is 
"no  longer  effective". 

As  With  the  other  aspects  of  approval 
for  parallel  track  protocols.  FDA  has  the 
authority  to  make  the  final 
determination  on  the  acceptabiUty  of  the 
eligibility  cntena  in  the  protocol.  In 
making  determinations  regarding 
parallel  track  protocols,  FDA  will 
consider  the  ARAC's  recommendations 
on  each  issue.  Further  discussion  of 
"standard  treatment"  appears  below,  at 
F.  "Eligibility  Cntena."  Even  when  a 
sponsor  elects  not  to  have  ARAC 
review,  FD.^  may  elect  to  consult  ARAC 
on  the  appropriateness  of  the 
description  of  standard  therapy. 

4  ARAC  as  the  Interim  National  Human 
Subjects  Protections  Review  Panel 
(National  Human  Subjects  Panel) 

Several  comments  raised  concerns 
about  the  proposal  to  have  an  ad  hoc 
subcommittee  of  the  ARAC  function  as 
an  interim  national  human  subjects 
protections  review  panel.  PHS  has 
determined  that  it  would  be  more 
appropriate  to  have  the  AIDS  Program 
Advisory  Committee  (APAC)  at  NIH 
serve  as  this  interim  panel.  The 
comments  regarding  this  interim  group 
and  other  institutional  review  board 
[IRB)  issues  are  described  more  fully 
below  under  M.  "Human  Subjects 
Protections." 

C  Review  Criteria 

Some  comments  criticized  the 
proposed  parallel  track  review  criteria 
and  process  as  overly  complex  and 
likely  to  delay  access  to  experimental 
treatments.  One  comment  stated  that 
the  ambiguity  of  the  cnteria  makes  it 
difficult  to  assess  the  potential  impact  of 
the  policy  on  drug  availability.  The 
proposed  policy  statement  listed  eight 
categones  of  information  that  the  FDA 
and  the  ARAC  would  ordinarily 
consider  in  reviewing  a  proposal  to 
make  an  investigational  drug  available 
through  a  parallel  track  protocol.  In 
general.  PHS  believes  that  this  is  the 
minimum  information  needed  to  enable 
ihe  decision  makers  to  assess  potential 


risks  and  benefits  to  the  recipients  of  the 
drug  in  parallel  track  studies  and  the 
potential  effect  on  the  controlled  trials. 

Unless  the  information  specified  for 
review  is  available.  PHS  does  not 
believe  that  it  would  have  sufficient 
information  to  justify  exposing  large 
numbers  of  subjects  to  the 
investigational  dnig  through  parallel 
track  protocols.  By  enumerating  the 
kinds  of  information  to  be  provided. 
PHS  believes  that  a  sponsor  can  more 
readily  prepare  an  acceptable  parallel 
track  proposal,  which  the  FDA  and  the 
ARAC  can  review  without  delays  to 
request  additional  needed  information. 
If  adequate,  the  expanded  access 
studies  can  be  permitted  to  go  forward 
expeditiously. 

The  pohcy  statement  describes  in 
general  terms  the  kinds  of  information 
needed  to  support  a  parallel  track 
proposal;  it  allows  flexibility  and  room 
for  appropriate  adaptation  to  the  unique 
circumstances  of  particular  drugs  or 
patient  populations.  Involving  the  FDA. 
the  NIH.  and  the  ARAC  in  the  review 
process  is  intended  to  provide  a  variety 
of  expert  opinions  on  the  merits  of  a 
parallel  track  proposal.  PHS  believes 
that  the  procedures  provide  a 
reasonable  approach  to  dealing  with  the 
complexities  of  expanded  access  and 
should  not  result  in  any  undue  delay  in 
drug  availability. 

D.  Impact  of  Parallel  Track  on  Clinical 
Trials 

Some  comments  suggested  that 
parallel  track  studies  should  be  delayed 
for  a  period  of  time  to  allow  for  Phase  2 
controlled  trial  accrual.  One  comment 
stated  that  the  controlled  trial 
enrollment  should  be  completed  before 
a  drug  is  made  available  through 
parallel  track.  Others  expressed  the 
view  that  Individuals  enrolled  in 
expanded  access  trials  were  ineligible 
for  controlled  trials,  and  the  low  accrual 
rates  in  controlled  trials  were  due 
instead  to  overly  restrictive  enrollment 
criteria. 

The  proposed  policy  statement 
indicated  that  Phase  2  controlled  clinical 
trial  protocols  are  to  be  approved  by  the 
FDA  and  patient  enrollment  initiated 
prior  to  or  simultaneously  with  release 
of  drugs  for  expanded  availability  under 
the  parallel  track  protocol.  As  discussed 
in  the  proposed  policy  statement  PHS 
recognizes  that  well  controlled  clinical 
trials  are  crucial  to  establishing  the 
safety  and  effectiveness  of  new 
treatments.  It  is  therefore  extremely 
important  that  the  parallel  track  studies 
not  delay  or  compromise  the  controlled 
trials  to  support  product  approval. 
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The  comb«nat5on  of  specific 
er.roilment  cntena  and  the  timing  of 
begiamng  enroUTnent  m  the  cooCroiled 

tnaU  and  the  parallel  track  studies 
sho.:ld  •dequateiy  prevent  the  paraiiei 
tracK  Btijdies  from  having  a  detnmeatal 

effect  on  the  coctrol*ed  trial»  A*  icxne 
of  the  corr.rr.pnts  poir.ted  CMjt  ^rient* 
are  rx)t  ehgibie  for  paxaiiel  tr*;jt 
protocols  unless  they  canrujt  participate 
in  the  controiied  trials.  Once  tr.e 
controlled  clinical  trials  have  beer. 
apjKcn-ed  the  elig.bili'y  cntena  for 
those  trials  are  clear.  If  the  er^bihty 
c:;ter;a  for  the  paraUel  track  protocol 
are  hor.ored.  the  3*drt  of  accrual  in  the 
parallel  track  protocols  should  not 
interfere  w.th  accr_ial  ir,  the  controlled 
trials.  PHS  rpcogr.izes,  however,  that  If 
physicians  enroll  patienU  in  the  parallel 
track  pro^tx^d  who  are  tn  fact  Hi^He 
fcr  a  cor.tTT»<l^  trial,  acr^ia-i  tn  thf 
cor.'ro;lf*d  trials  mny  b^  sdvfrscK 
afff^ted.  PHS  vnV.  cof(3<di?T  r.»**f>'>d^  of 
rnon;tf>rr«!  pwrsUei  track  enrollm^rrt  to 
dp'errr.'ne  vv-hether  e5Hi^^b'h^y  crn(»r;«  are 
betrtfi  fo<loMred 

PHS  Mieres  that  »T  u  unpoftant  'hw 
patient  eorolknent  m  the  contrc»Jlt»d 
trials  be  initiated  pnor  to  or 
3  xidlaneowsiy  with  reteaee  of  drir?  for 
expanded  availabdity  aruier  a  ^ra!:l<4 
t-aci  pr(jtocol  PViS  does  not  bekevr 
t"at  It  IB  necessary  to  rei?um?  tfaat  «±ie 
enrollment  m  the  cootrolled  tn«i»  be 
coinple'ed  before  bes'.r.rong  accruai  m 
the  parallel  track  protocols  Accr-nl  in 
large  itn*es  ran  take  many  months  or 
lonser  before  compiete  enrollment;  bi 
the  absence  of  extraaxdaiary 
c.rcuzistana'*.  such  a  deUy  in  b^^iunning 
atiidies  with  different  eligux^i*i  criteria 
would  not  be  appropriate.  In  socie 


pxDanJt' 


-.5  it  may  be  approprui'e  for 
m  the  controlled  fi^  to  La'-c 
\^'H:ir.  h^■iJ!■^  initiating  the 
is.  Such 


determinations  should  be  made  based 
upon  the  circumstances  of  the  particular 
drug  patient  population. 

Regardless  of  *vhen  accrual  in  the 
controlled  trial  begins,  if  there  is 
e'.ndence  that  the  parallel  track  study  is 
interfering  with  the  successful 
enrollment  m,  and  completion  of,  the 
cor'mll*^  tr.a's.  FDA  n«\  'f^nrnstethe 
para'.ifl  tr^trk  study  'St.**  d  ^c^isston 
bt'ow  at  0  "Terminrt'inE  Pr»>»ncol9.")ln 
addition.  f4iS  is  prepared  to 
approD-.ate^-y  revise  tht»  5.x>iicy  ^  a  tr.^ire 
9y«tttmatic  tntt>rference  of  co^troOed 
tr  .^i^  becomes  obv.ous. 

E  Protocol  Development 

\  numl^er  of  comments  asked  hx 
dsijrance  that  there  »««»uid  be  Mq>«i 
f-om  people  wnth  AIDS,  the  FDA.,  ttv- 
ARAC,  community  physicians.  ti»e 
primary  cure  physicians  ifl  tcede»igri  of 


paralld  track  protecoJs-  One  cornmeot 
requested  that  specific  criteria  for  the 
design  of  protocols  be  required 

As  discussed  in  the  proposed  policv 
statement.  FDA  regulations  set  forth  the 
general  elements  required  to  be 
contained  in  protocols  for  studies  of 
investigational  drugs  (21  CFR 
312.23(aH6H.  The  sponsor  would 
develop  the  protocol  which  is  then 
reviewed  by  others,  including  the 
ARAC.  under  parallel  track  procedures 
Representation  of  people  with  HTV' 
disease  and  community  and  primary 
care  physicians  on  the  ARAC  providc.i 
one  opportunity  for  input  of  theses 
groups  in  the  development  of  the 
protocol  design.  The  FDA  will  review 
the  design  of  the  protocol  as  part  of 
determining  the  acceptabflity  of  die 
sponsor's  parallel  track  submission 
Sponsors  of  parallel  track  studies  who 
desire  waiver  of  local  IRB  review  urKitr 
21  CFR  parts  56  and  45.  CFR  part  46  may 
include  such  requests  In  their 
submissions. 

F.  EOgibiJrty  Criteria 

1.  Patient's  Inability  To  Take  Sundard 
Treatment 

Several  comments  stated  th*t  the  m>n 
response  to  Zidovudine  iZUV/ AZT]  or 
Dideoxyinosine  (dcU)  as  weB  as 
intolerance  shonld  establish  ellgihilit^'  of 
a  patient  for  a  parafld  track  sttidy 
Similarly,  a  number  of  comments  stated 
that  a  drug  rvailat>le  urxier  a  treatment 
IND  shottid  ntj'  be  considered  "standard 
treatment"  for  purposes  of  the  peraild 
track  eligibility  critpriH  Corrv<»r«e!y. 
another  cotranent  stntwd  that  a  patient 
should  be  intolerant  c<f  AZT  or 
geographically  dtsta at  from,  chnical 
trials  to  qualify  for  parallel  track 

A  basic  preraiae  rei^ardinj!  dniK* 
under  consideration  for  parallel  track 
protocols  is  that  their  is  no*  yp*. 
sufficient  evidence  of  the  drjjj  ■  safety 
and  effectiveness  to  support  approvmg 
the  drug  for  marketing. 

Because  of  the  increased  uncertainties 
as  to  a  product's  safety  and 
effectiveneaa  when  dnji:»  are  made 
available  at  soch  an  eariy  stage  of  the 
development  of  safi^-ty  and  effect iveness 
information,  it  »  appropriate  that 
enrollment  in  pj^raiiei  track  iludies  bt- 
Ihrrted  to  those  patients  who  cannot 
take  therapies  Hi.-eHdy  shown  to  have 
acceptable  ber.efit^'nsk  ratios  Approved 
products  have  been  fijund  to  have 
acceptable  benefit;  nuk  r«noa  for 
labeled  indicafi  jng  based  uT>on 
adequate  and  weil  cootnolled  studies  as 
well  as  other  avai^r>ie  mformation.  PHS 
believes  that  in  mo»t  circamstartfes  H 
will  be  dear  that  the  avmlatjie 
informabon  nqiports  the  condusion  that 


only  patients  who  cannot  take  or  do  ntrt 
respond  to  etther  an  approved  drug  or 
one  available  under  a  treatment  IND.  (or 
the  same  clinical  condition  for  which  the 
parallel  f-ack  investtijational  drug  » 
being  studied,  should  be  eligible  for  the 
parallel  track  protocol. 

Neverthelesfl.  PHS  also  believes  that 
those  preparing  and  reviewing  the 
proposed  protocol  should  have 
flexibility  in  determining  what 
con.stitutes  standard  treatment  for  the 
particular  condition  and  patient 
population  identified  in  the  proposed 
parallel  trarJ^  study,  in  order  to  take  into 
account  ut^^que  circumstancfs  To  allow 
the  determination  to  be  made  on  a  case- 
by-case  basis.  PHS  has  removed  from 
the  policy  statement  the  parenthetical 
phrase  defining  standard  therapy  as  ""a 
drug  approved  for  marketing  or 
available  under  a  treatment  INT)  for  the 
same  clinical  condition  for  which  the 
investigational  drug  is  being  studied." 
PHS  expects  that  in  many  circumstances 
standard  treatment  would  include  both 
approved  drugs  and  drugs  available 
under  a  treatment  IND.  With  regard  to 
the  eligibilit>'  of  those  patients  who  do 
not  respond  to  standard  therapy  or 
drugs  available  under  treatment  IND. 
this  determination  wiH  also  be  made  on 
a  protocol  specific  basis.  For  many 
protocols,  the  criterion  of  "the  paUeut 
cannot  take  standard  treatment  because 
It  IB  .  .     no  longer  effective"  will  most 
likely  include  circumstances  under 

vNhich  the  drug  was  never  effectrve. 

2.  Patient's  Health  Status 

.\  number  of  comments  eitpressed 
concern  that  people  who  are  HIV- 
positive  and  asymptomatic  should  have 
access  to  experimental  therapies  before 
they  become  clinically  HL 

The  proposed  policy  statement 
included  as  a  criterion  of  patient 
eligibility  that  the  patient  have  dinicalty 
significant  HIV -related  itlneM  or  be  at 
imminent  health  risk  due  to  HIV-relaied 
immunodeficiency.  HlV-positrve 
individuals  who  are  not  manifesting 
chnical  sy-mptoms  may  still  be  at 
imminent  risk  beca-use  of  their  immune 
status  Such  indi\idTials  may  be  eligible 
for  appropnate  parallel  track  protocols. 

Each  parallel  track  protocol  will 
identify  the  intended  patient  population, 
as  well  as  the  condition  being  studied. 
The  parallel  track  policy  permits 
sabmassion  and  acceptance  of 
appropriate  protocols  for  studies  of 
asymptomatic  individuals  at  imminent 
health  risk  due  to  HlV-related 
immunodefidency. 
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3.  Access  to  Parallel  Track  Studies  for 
Underserved  Populations 

A  number  of  comments  expressed 
concern  that  parallel  track  studies  be 
accessible  to  underserved  populations, 
especially  women  and  mmonties. 
Others  also  raised  questions  about  the 
eligibility  of  those  who  cannot  afford 
standard  therapy  to  participate  in 
parallel  track  studies 

The  eligibility  criteria  for  a  parallel 
track  protocol  should  not  arbitrarily 
exclude  specific  patient  populations 
without  adequate  scientific  justification. 
The  question  of  access  to  paraiie!  track 
studies  for  ail  eligible  patients  who  wish 
to  participate  can  be  addrtssed  to  some 
extent  through  educational  programs. 
The  educational  program,  which  is  to  be 
add-nssed  m  each  protocol,  incknies 
education  of  physicians,  patients.  IRBs, 
community-based  health  institutions, 
community  and  migrant  health  centers, 
the  general  public,  and  affected 
communities.  Educational  initiatives  in 
community  health  centers  and  drug 
treatment  centers,  as  well  as  in  such 
programs  as  the  AIDS  Clinical  Trails 
Groups  (ACTG)  and  the  Community 
Program  for  Clinical  Research  on  AIDS 
(CPCRA).  should  facilitate  enrollment 
from  all  eligible  groups. 

Involvement  of  community  physicians 
and  community-based  program.s  should 
help  to  provide  access  to  parallel  track 
studies  for  traditionally  underserved 
populations.  The  system  for  collecting 
and  reporting  data  should  be  efficient 
and  not  unnecessarily  burdensome  to 
encourage  comim.unity  physician 
participation  (see  "Patient  Data" 
section). 

PHS  believes  that  economic  status  is 
not  an  appropnate  critenon  for 
enrollment  in  clinical  trials  and  that 
economic  Issues  should  be  addressed 
through  other  means  Hovvever.  PHS 
recognizes  that  economic  problems 
impede  access  to  therapy  for  low- 
income  patients.  There  are  public  health 
care  programs,  not  within  the  purview  of 
PHS.  established  to  make  approved 
drugs  available  to  those  patients  who 
need  the  drugs  but  cannot  afford  to  pay 
for  them.  A  further  discussion  of  cost 
issues  related  to  parallel  track  studies 
appears  below  at  L  '  Fxonomic 
Concerns." 

G.  Geographic  Concerns 

Most  of  those  who  commented  on 
geographic  concerns  stated  that  a 
benefit  of  parallel  track  would  be  to 
make  therapies  available  outside  of 
urban  centers.  One  comment  stated  that 
the  geographic  dispersion  of  patients  in 
parallel  track  protocols  might 
compromise  the  value  of  the  data 


collected.  Another  comment  stated  that 
expanded  access  should  be  restncted  to 
a  limited  number  of  patient  subsets — 
including  those  denied  access  to  clinical 
trials  due  to  geographic  location. 

Parallel  track  studies  arc  intended  to 
provide  access  to  promising 
investigational  drugs  for  patients  who 
cannot  participate  m  the  controlled 
trials  while  generating  data  on  the 
safety  and  effectiveness  of  the  drug.  The 
proposed  policy  statement  included 
undue  hardship  among  the  reasons  for 
inability  to  participate  in  the  controlled 
trials  and  defined  undue  hardship  as 
including  excessive  travel  time  to  the 
study  site. 

PHS  recognizes  that  the  geographical 
dispersion  of  the  clinical  investigators 
can  create  some  difficulties  in  collecting 
the  data  from  parallel  track  trials. 
However,  all  participating  physicians 
v.ill  be  required  to  report  data  as 
specified  in  the  protocol,  and  the 
sponsor  will  be  responsible  forgathering 
and  organizing  the  data.  Appropriate 
design  and  conduct  of  the  data 
collection  process  should  minimize  the 
problems  created  by  geographical 
dispersion.  Additional  concerns  about 
data  collection  are  discussed  below  at  I. 
"Patient  Data  " 

Although  PHS  agrees  that  parallel 
track  studies  should  be  available  for 
those  who  cannot  participate  in 
controlled  trials  because  of  geographical 
distance,  PHS  does  not  believe  that 
parallel  track  studies  should  be 
restricted  by  geographic  location.  For  ■ 
example,  patients  who  live  near  the 
location  of  a  controlled  trial  site  may  be 
Ineligible  to  participate  in  the  controlled 
trials  for  other  reasons.  They  may  not 
meet  the  entry  cnteria,  they  may  be  too 
sick,  or  the  controlled  trials  may  be  fully 
enrolled  PHS  believes  that  these 
patients  should  not  be  excluded  from 
parallel  track  studies  solely  because  of 
geographic  proximity  to  the  study  site  of 
the  controlled  trials. 

//.  Physician  Criteria 

Some  comments  addressed  the 
qualifications  for  physicians  who 
participate  In  parallel  track  studies.  Of 
these  comments,  some  stated  that 
participating  "physicians"  should 
include  physician  groups,  clinics,  and 
comniuniti, -based  health  care  facihties 
because  many  patients  have  no  primary 
physician.  Other  comments  raised 
questions  about  the  training  of 
physicians,  specific  minimum 
qualifications,  and  incentives  for 
physicians  to  participate. 

.\%  discussed  in  the  proposed  policy 
statement,  physicians  administering 
investigational  drags  under  parallel 
track  protocols  become  clinical 
mvestigators  subject  to  all  the 


obligations  and  responsibiHties  of 
investigators.  The  prtjt:-<  m  s.hculd 
specify  the  minimum  quanfir  Htitin*.  '   - 
participating  physicians  and  the  prucess 
by  which  a  pn\  scmn  may  be  accepted 
by  the  sponsor  as  a  cluucal  investigator 
under  the  expanded  availabiUty 
protocol. 

Physician  groups.  chnii.s,  and  other 
community-based  facilities  are  eligible  if 
they  meet  the  specified  qualifications. 
The  data  collection  and  reporting 
procedures,  as  well  as  the  education  and 
training  programs,  for  participating 
physicians  should  be  designed  to  ensure 
an  adequate  and  appropriate  study 
without  creating  unnecessary  burdens  or 
disincentives  for  the  physicians.  The 
opportunity  to  provide  a  treatment 
option  for  patients  who  cannot 
participate  in  the  controlled  trials  or 
take  standard  therapy  should  be  a 
significant  incentive  for  physicians  to 
participate  in  parallel  track  studies. 

/.  Patient  Data 

The  comments  identified  a  number  of 
concerns  regarding  data  collection, 
including  the  need  for  well-defined  data 
collection  requirements  and  a  cost 
efficient,  time  efficient,  uncomphcated 
data  collection  system.  Some  comments 
urged  permitting  community  research 
groups  to  collect  data  on  effectiveness 
as  well  as  safety.  Other  comments 
raised  concerns  about  the  confounding 
of  results  due  to  patient  noncompliance 
with  protocols  and  difficulty  analyzing 
data  without  control  group  study 
designs.  Some  comments  requested  that 
FDA  consider  data  generated  in  parallel 
track  studies  in  granting  marketing 
approval.  In  addition,  questions  were 
raised  about  who  will  pay  for  the  cost  of 
data  collection,  who  will  analyze  the 
data,  and  what  incentives  exist  for 
physicians  to  submit  data. 

PHS  agrees  that  well-defined  data 
collection  requirements  should  be 
specified  in  the  parallel  track  protocol 
The  system  for  collecting  and  reporting 
data  should  be  efficient  and  not 
unnecessarily  burdensome  for  the 
participating  physicians.  All 
participating  physicians  will  be  required 
to  report  safety  data. 

PHS  agrees  that  parallel  track 
protocols  may  appropriately  provide  for 
community  research  groups  or  other 
specified  investigators  to  collect  data  on 
effectiveness  as  well  as  safety.  The 
nature  and  extent  of  effectiveness  data 
collection  may  vary  in  different  clinical 
settings. 

The  sponsor  will  analyze  the  parallel 
track  data  and  report  the  results  to  FDA 
under  the  IND.  Ongoing  review  of 
available  data  will  be  provided  by  a 
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Data  and  Safety  Monitoring  Board  or  its 
equivalent  established  by  the  sponsor. 
In  general,  the  sponsor  will  be 
responsible  for  the  costs  of  the  parallel 
track  protocol.  Economic  considerations 
are  discussed  more  fully  below  at  L 
"Economic  Concerns." 

PHS  also  agrees  that  the 
interpretation  of  data  from  uncontrolled 
studies  can  be  difficult.  As  with  all 
clinical  trials,  it  is  important  that 
participating  patients  comply  with  the 
protocols  to  produce  reliable  and 
interpretable  data.  Data  from  the 
parallel  track  studies  can  be  included  in 
any  submission  for  marketing  approval 
made  by  the  sponsor.  Such  data  may 
provide  corroborating  information; 
however,  data  from  adequate  and  well- 
controlled  studies  demonstrating 
effectiveness  and  from  all  reasonably 
applicable  studies  demonstrating  safety 
are  required,  by  law,  for  marketing 
approval.  *"  | 

/.  Monitoring 

A  number  of  comments  stated  that 
monitoring  the  parallel  track  studies  for 
both  safety  and  effectiveness  was 
desirable,  but  may  not  be  possible. 
These  comments  urged  that  monitoring 
for  safety  information  should  be  given  a 
higher  priority.  Some  comments  also 
argued  that  appropriate  training  and 
adequate  informed  consent  procedures 
should  help  to  provide  quality  control 
for  the  studies. 

As  previously  stated,  all  participating 
physicians  will  be  required  to  provide 
safety  data  from  their  patients  enrolled 
in  parallel  track  protocols.  Each  protocol 
will  provide  a  specific  monitoring 
system,  which  will  include  the 
establishment  of  a  Data  and  Safety 
Momtoring  Board  (DSMB)  or  its 
equivalent.  The  DSMB,  or  its  equivalent, 
will  monitor  the  studies  and  gather 
information  from  all  studies  in  which  the 
investigational  drug  is  being  tested.  As 
the  information  accumulates,  it  will  be 
used  to  update  the  informed  consent 
document  or  to  take  other  appropriate 
action,  including  terminating  the  study. 

PHS  also  intends  that  the  ARAC  and 
others  periodically  review  the  parallel 
track  program  as  a  whole  to  help  assess 
its  benefits  and  potential  or  possible 
detrimental  effects. 

K.  Education  and  Information 

Some  comments  called  for  more 
specific  language  in  the  policy  statement 
outlining  what  is  required  of  parallel 
track  proposal  sponsors  in  developing 
an  education  program.  The  comments 
agreed  that  the  success  of  parallel  track 
will  depend  on  the  education  of 
pnysicians  and  other  caregivers  on 
management  of  HIV  disease,  parallel 


track  drugs,  conduct  of  trials,  and  data 
collection,  as  well  as  on  the  education  of 
the  public  and  people  with  HlV-related 
disease  concerning  available  treatment 
options. 

PHS  agrees  that  the  education 
program  accompanying  a  parallel  track 
study  is  extremely  important.  Because  of 
the  varieties  of  potential  investigational 
drugs,  patient  populations,  caregivers, 
and  conditions  to  be  treated,  it  is  not 
feasible  to  try  to  specify  the  details  of 
an  education  program  applicable  to 
every  protocol.  In  general,  each  program 
should  be  designed  to  adequately 
educate  patients,  physicians  and  other 
caregivers,  IRBs,  affected  communities, 
and  the  general  public.  It  is  extremely 
important  that  participating  physicians 
and  potential  recipients  have  sufficient 
knowledge  of  the  potential  risks  and 
benefits  of  the  parallel  track  drug,  as 
well  as,  the  risks  and  benefits  of  other 
treatment  options. 

The  sponsor  will  be  required  to 
specify  in  the  parallel  track  protocol  the 
particular  educational  program  for  the 
investigational  drug  to  be  administered 
under  the  protocol.  FDA  will  review  the 
description  of  the  educational  program 
as  part  of  the  determination  of 
acceptability  of  the  protocol  as  a  whole. 
Ordinarily,  the  ARAC  will  also  review 
and  make  recommendations  concerning 
this  portion  of  the  protocol,  as  well  as 
others. 

Other  institutions,  including  the 
Health  Resources  and  Service 
Administration  (HRSA).  FDA.  NIH.- 
manufacturers.  and  professional 
organizations  will  collaborate  in 
disseminating  information  and  providing 
general  training  and  education 
concerning  HTV-related  disease  and  the 
parallel  track  policy. 

L  Economic  Concerns 

Many  comments  addressed  the  issue 
of  access  to  health  care,  and  the 
affordability  of  therapies  for 
underserved  populations.  Some 
comments  stated  that  the  success  of 
parallel  track  will  depend  on  providing 
therapies  to  the  uninsured  and  the 
underinsured.  Other  comments  stated 
that  there  should  be  third-party 
reimbursement  for  parallel  track  studies. 

Several  comments  expressed  concern 
about  the  costs  to  drug  manufacturers 
participating  in  parallel  track.  The 
concerns  raised  included  the  costs  of 
increased  production  of  the  drug  for 
parallel  track  use  without  the  guarantee 
of  approval,  as  well  as  insurance  and 
other  potential  product  liability  costs. 
Questions  were  raised  about  eligibility 
for  cost  recovery  under  parallel  track 
protocols.  One  comment  asked  that 
eligibility  of  a  drug  for  parallel  track  be 


sufficient  for  the  drug  to  receive  review 
under  FD.^'s  expedited  review 
procedures. 

Although  not  within  its  purview,  PHS 
recognizes  the  importance  of  the 
reimbursement  issues  concerning 
experimental  therapies  and  reaffirms  Its 
commitment  to  help  facilitate 
consideration  of  these  issues. 

PHS  also  recognizes  that  there  can  be 
Significant  costs  to  manufacturers  in 
sponsoring  or  participating  in  parallel 
track  studies.  However,  PHS  has  no 
control  over  manufacturers'  costs,  such 
as  insurance  costs,  or  potential  product 
liability  exposure.  IND  sponsors  are 
ordinarily  not  permitted  to  charge  for 
investigational  drugs.  However,  under 
21  CFR  312.7.  sponsors  may  request 
approval  from  FDA  for  charging  based 
upon  an  explanation  of  why  charging  is 
necessary  to  undertake  or  continue  the 
study.  As  with  other  clinical  trials, 
sponsors  of  parallel  track  studies  may 
make  requests  under  this  provision. 
Even  if  such  approval  is  obtained,  under 
no  circumstances  may  a  sponsor 
commerciahze  a  product  by  charging 
more  than  needed  for  cost  recovery. 

A  drug  cannot  be  approved  for 
marketing  without  evidence  from 
adequate  and  well-controlled  studies 
demonstrating  effectiveness  and  all 
reasonably  applicable  studies 
demonstrating  safety,  acceptance  of  a 
parallel  track  protocol  does  not 
represent  any  guarantee  that  the  drug 
will  ultimately  be  approved  for 
marketing.  However.  FD.A.'s  expedited 
review  procedures,  described  in  subpart 
E  of  21  CFR  part  312.  are  applicable  to 
new  drug,  antibiotic,  and  biological 
products  that  are  being  studied  for  their 
safety  and  effectiveness  in  treating  life- 
threatening  or  severely  debilitating 
diseases.  Parallel  track  therapies,  like 
other  therapies  being  studied  for  the 
treatment  of  HIV-related  diseases,  will 
be  eligible  for  fT)A's  expedited  review 
procedures,  if  the  therapy  is  being 
studied  in  clinical  trials  designed  to 
investigate  whether  the  therapy 
increases  survival  or  decreases 
irreversible  morbidity.  The  FD.A  gives 
AIDS-related  drugs  the  highest  priority 
review  and  encourages  IND  sponsors  to 
consult  with  the  agency  as  early  as 
possible  in  the  drug  development 
process. 

M.  Human  Subjects  Protections 

1.  Need  for  Local  IRB  Review 

Some  comments  suggested  that  local 
IRB  review  of  parallel  track  protocols 
should  not  he  waived  under  21  CFR  part 
56  or  45  CFR  part  46.  Some  comments 
supported  the  concept  of  giving  the  local 
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IRB  jurisdiction  over  trials  in  their  area, 
while  a  national  human  subjects 
protections  review  panel  (national 
human  subjects  panel)  would  establish 
guidelines  and  protocols  and  have 
general  oversight  responsibilities  for 
parallel  track.  Others  argued  that  a 
national  panel  would  simply  duplicate 
the  work  of  the  local  board,  resulting  in 
delay  of  initiation  of  studies,  confusion 
over  authority,  and  additional  costs.  The 
benefits  of  local  IRB  review  were  cited 
as  the  following: 

(1)  Having  established  relationships 
with  local  investigators  and  physicians 

(2)  Having  knowledge  of  state  and 
local  laws  and  requirements; 

(3)  Having  access  to  local  knowledge 
and  expertise;  and 

(4)  Being  able  to  satisfy  the 
requirement  of  many  institutions  that 
local  IRBs  review  all  research  involving 
human  subjects  conducted  by  their 
physicians,  faculty  members,  and  other 
investigators. 

As  noted  in  the  proposed  policy 
statement,  even  if  the  requirement  for 
local  IRB  review  is  waived,  local  IRBs 
would  continue  to  have  the  option  of 
reviewing  expanded  availability 
protocols.  PHS  recognizes  the  benefits  of 
local  IRB  review,  and  reaffirms  its 
position  that  such  revnew  is  ordinarily 
most  appropriate.  However,  as  noted  m 
the  policy  discussing  the  H}IS 
regulations,  in  the  context  of  parallel 
track  protocols,  loal  IRB  review  and  a 
written  assurance  of  compliance  is 
generally  not  practical  for  many 
reasons; 

(1)  Local  review  could  slow  the 
dissemination  of  drugs  under  piiraiiel 
track  policies  and  procedures; 

(2)  Local  review  could  be  made 
without  sufficient  information  on  which 
to  base  a  recommendation; 

(3)  Local  review  could  result  m 
considerable  delays  If  physicians  are 
required  to  form  their  own  IRBs;  and 

(4)  Local  review  might  place  IRBs  m  a 
situation  in  which  it  is  difficult  to 
monitor  activities  of  physicians  for 
whom  they  are  not  otherwise 
responsible. 

Consequently,  PHS  continues  to 
believe  that  a  national  human  subjects 
panel  can  provide  sufficient  protection 
for  patients  In  parallel  track  studies  and 
that  waiver  of  local  review  is  generally 
appropriate. 

The  national  human  subjects  pane! 
should  be  composed  of  broad-based 
membership.  Including  appropriate 
geographic  racial,  ethnic  and  gender 
representation.  PHS  does  not  believe 
that  the  national  panel  review  would 
cause  any  additional  delay,  confusion, 
or  cost.  If  a  local  IRB  decides  to  re\iew 
a  protocol,  the  expert  review,  analysis. 


and  guidance  of  the  national  human 
subjects  panel  would  be  helpful  to  the 
local  panel  in  its  review,  which  could  be 
conducted  more  pfficiently  and 
expeditiously 

2  TTie  Identit\'  of  tne  Interim  National 
Panel 

Some  comments  expressed  concern 
that  the  ARAC  should  not  function  as 

the  interim  national  human  subjects 
panel.  The  comments  argued  that 
.'\RAC's  main  role  in  evaluating  and 
making  recommendations  regarding 
therapies  for  parallel  track  conflicted 
with  the  role  of  an  IRB;  that  ARAC 
members  were  selected  for  their 
scientific  and  medical  expertise,  and 
that  IRB  membership  should  be  more 
broad  based;  and  the  ARAC  would  be 
overburdened  with  the  additional 
responsibility 

PHS  agrees  with  the  comments  that  it 
would  be  more  appropriate  for  the 
ARAC  not  to  serve  the  additional 
function  of  the  interim  national  human 
subjects  panel.  PHS  has  determined  that 
the  AIDS  Program  Advisory  Committee 
(APACl.  an  advisory  com.mittee  to  N'TH. 
should  function  as  the  focus  of  the 
national  human  subjects  panel  until  a 
permanent  body  is  established.  The 
.APAC  has  broad-based  membership 
and  familiarity  with  clinical  research 
and.  with  respect  to  parallel  track,  will 
perform  the  function  of  human  subjects 
protections  review. 

N.  Informed  Consent 

A  few  comments  stated  that  reaching 
traditionally  underserved  communities 
would  require  extensive  informed 
consent,  outreach,  and  on-going 
education.  One  comment  expressed 
concern  that  the  absence  of  standard 
therapy  would  cloud  the  judgment  of 
individuals  opting  for  parallel  track. 
.•\nother  stated  that  even  those 
individuals  who  can  take  standard 
therapy  should  be  permitted  to  choose 
experimental  treatment  if  fully  informed 
of  the  nsks.  One  comment  also  stated 
that  the  informed  consent  procedure  for 
parallel  track  need  only  be  altered 
slightly  from  the  procedure  currently 
used  for  controlled  trials  and  treatment 
INDs.  One  group  commented  that  a 
mechanism  should  be  developed  to 
enhance  physician  awareness  of  the 
importance  of  the  Informed  consent 
process. 

PHS  emphasizes  that  adequate  and 
appropriate  informed  consent 
procedures  are  fundamentally  important 
to  parallel  track  protocols.  The  mformed 
consent  document  and  the  process  for 
updating  the  document  us  information 
about  the  drug  becomes  available  a.-e 
intended  to  ensure  that  all  subjects  can 


understand  the  potential  risks  and 
benefits  of  the  investigational  drug  and 
of  other  treatment  options.  The  informed 
consent  process  should  be  presented  in 
appropriate  language  to  enable  the 
individual  patient  to  make  an  informed 
decision.  It  is  en;  iu<  !hat  participating 
physicians  fuil>  appreciate  the 
importance  of  ot  t.iii  •  s  adequate 
informed  censer    f  M;-  agrees  that  the 
procedures  ciirrerii  \  ,;sed  for  controlled 
trials  and  treatment  lN!)s  can  provide 
valuable  guidance  fci  :it\f  loping 
informed  consent  proi  .  lures  in  the 
parallel  tra f >  :    :  ■  i  x ;   ;  11 S  does  not 
agree  that  uii  jrmi:d  ccnstiit  can 
completely  subsbtute  for  the  eligibility 
criteria  set  forth  in  the  policy  statement, 
which  provide  additional  protection  for 
individuals  aH.j  ii-:!   ir certainties  from 
drugs  sui.  j:;  Uie  fcari>  stages  of 
development 

O.  Terminating  Protocoh 

A  few  comments  on  the  policy 
statement  discussed  the  criteria  for 
terminating  or  curtailing  a  parallel  track 
protocol.  One  comment  agreed  with  the 
general  concept,  but  suggested 
clarification  of  the  criteria.  Another 
comment  expressed  concern  about 
terminating  a  protocol  if  it  is  determined 
that  another  product  demonstrates  a 
better  p>otential  balance  of  risks  and 
benefits.  That  comment  also  questioned 
FDA's  legal  authority  to  terminate  a 
drug  study  based  on  relative  risks  aiul 
benefits. 

PHS  continues  to  believe  that  it  is 
important  that  parallel  track  protocols 
be  terminated  or  curtailed  if  the 
circim^stances  set  forth  in  the  policy 
statement  develop.  The  general  criteria 
for  termination  are  intended  to  protect 
individual  subjects  as  well  as  to  enable 
the  contolled  clinical  trials  essential  to 
establish  the  safety  and  effectiveness  of 
new  drugs  to  be  carried  out 

A  proposed  regiilation  detailing  the 
FDA's  authority  to  termui<i!e  ^-tuditt. 
was  puJi!;sri('(i  \n  ihe  same  ishue  of  the 
Federal  Rejiister  as  ihe  pr»>{>osed  policy 
statement  (55  PR  20i-4(i2i.  Conurit n!* 
relating  to  the  suhsia.'u-f  of  tt,»-  '  cTna 
for  termination  and  the  FIJ.A  h   •  y. 
authority  are  adcrc^iSfC  in  tht-  prfmnble 
to  the  final  rego^otion  puiui.'.neii 
elsewhere  in  this  iss.  t^  of  i.ie  Federal 
Register 

n.  Final  Statement  of  Poii(  y 

PHS  is  pn  ;  .jtc  :.    i--  ■:>•  '^  '':.  pfi'ient 
groups,  physican*  ami  «ipon»(irs  tin 
issues  concerning  the  oeveiopmen!  of 
comparable  mechamsms  lor  other  ift- 
threatening  diseases  *vnen  thert  i» 
significant  support  to  do  Wi  The  final 
statement  cf  PHS  policy  on  expanded 
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availability  of  investigational  new  drugs 
through  a  parallel  track  mechanism  for 

people  with  AIDS  and  HIV-related 
diseases  follows: 

Introduction 

Through  this  notice,  the  Public  Health 

Service  is  announcing  a  final  policy 
under  the  Food.  Drug  and  Cosmetic  Act 
(the  Act).  The  purpose  of  this  policy  is  to 
permit  promising  investigational  agents 
to  be  made  available  to  people  with 
AIDS  and  HIV-related  diseases  who  are 
not  able  to  take  standard  therapy,  or  for 
whom  standard  therapy  is  no  longer 
effective,  and  who  are  not  able  to 
participate  in  ongoing  controlled  clinical 
trials.  Through  this  poUcy,  promising 
new  drugs  would  be  made  available 
through  studies  without  concurrent 
control  groups  to  monitor  drug  safety 
that  are  conducted  in  parallel  with  the 
principal  controlled  clinical 
investigations  (hence  the  name  "parallel 
track"). 

This  policy,  developed  by  the  Public 
Health  Service  with  significant  input 
from  community  advocates,  industry 
representatives,  the  research 
community,  and  other  interested 
members  of  the  public,  represents  a 
further  step  in  expanding  availabihty  of 
promising  investigational  drugs  under 
the  Act  to  those  persons  with  AIDS  and 
HIV-related  diseases  who  are  without 
satisfactory  alternative  therapy  and  who 
cannot  participate  in  the  controlled 
clinical  trials.  Because  some 
investigational  drugs  for  these 
conditions  may  be  more  widely 
available  at  a  very  early  point  in  the 
drug  development  process,  this 
procedure  recognizes  the  need  for 
participating  physicians  and  their 
patients  to  consider  what  is  and  is  not 
known  about  the  risks  and  benefits  of  a 
variety  of  potential  therapeutic  agents 
when  making  clinical  decisions. 

Patients  and  physicians  must 
recognize  that  products  available  under 
this  procedure  will  be  in  the  very  early 
stages  of  product  development  and  will 
only  be  made  available  to  provide 
potential  therapeutic  options  to  those 
people  with  serious  and  life-threatening 
HIV-related  disease  who  have  no 
satisfactory  alternative  therapy.  It  must 
be  clearly  understood  that  the  earlier 
availability  of  experimental  treatments 
on  a  wide  scale  exposes  larger  number 
of  patients  to  greater  uncertainty  and 
the  nsk  of  unforeseen  and  serious 
reactions. 

There  are  many  issues  and  problems 
related  to  providing  potential  therapies 
to  individuals  With  HTV-related 
diseases  Although  certain  problems 
have  been  addressed  in  this  document. 
others  in  particul=<r  ^ome  that  are  not 


within  the  purview  of  the  Public  Health 
Service  still  require  attention,  but  will 
not  be  discussed  in  this  publication.  For 
example,  this  policy  does  not  deal  with 
aspects  of  the  health  care  system  that 
can  affect  the  availability  and 
affordability  of  parallel  track 
mechanisms  to  underserved  groups.  It 
also  does  not  address  the  role  of  third- 
party  payers  in  covering  the  costs  of 
medical  services  associated  with  the  use 
of  parallel  track  drugs,  nor  does  the 
policy  address  the  liability  of 
manufacturers  sponsoring  a  parallel 
track  drug.  While  the  Public  Health 
Service  recognizes  the  importance  of 
these  issues,  and  will  attempt  to 
facilitate  a  broader  consideration  of 
them,  they  are  beyond  the  scope  of  this 
policy. 

In  the  development  of  this  policy,  it 
was  recognized  that  well  conducted 
clinical  trials  are  crucial  to  the 
development  of  new  treatments,  While 
the  goal  of  making  promising 
investigational  agents  more  widely 
available  to  persons  with  HIV  infection 
and  no  therapeutic  alternatives  is  an 
important  one.  controlled  clinical  trials 
that  yield  definitive  information  on  the 
safety  and  effectiveness  of 
investigational  new  drugs  must 
continue.  This  policy  includes  sufficient 
safeguards  and  oversight  to  ensure  that 
it  neither  delays  nor  compromises  th^ 
controlled  clinical  trials. 

Background 

Normally,  the  development  of  a  new 
experimental  therapy  proceeds  through 
a  systematic  series  of  clinical  trials  that 
yield  data  growing  from  an  initial 
understanding  of  appropriate  dosing, 
side  effects,  and  initial  hints  of  e^icacy, 
to  a  substantial  body  of  definitive 
evidence  of  safety  and  effectiveness 
sufficient  to  support  product  marketing. 
This  often  lengthy  approach  is  based 
upon  well  substantiated  and  widely 
accepted  scientific  and  ethical  principles 
and  a  mandate  from  society  that 
protection  of  individuals  from  undue 
risks  of  experimental  therapy  is 
essential. 

Although  the  AIDS  epidemic  has 
heightened  interest  in  expanded  access 
to  investigational  drugs,  the  issue  is  not 
new.  Persons  with  life-threatening 
diseases  for  which  no  satisfactory 
alternative  therapy  is  available  have  at 
times  requested  an  investigational  new 
drug  prior  to  the  drug's  approval  by  the 
Food  and  Drug  Administration  (FDA). 
The  issue  has  been  dealt  with  by  FDA  in 
the  past  in  both  formal  and  informal 
ways.  In  the  1970's  a  number  of  large 
protocols  were  developed  in  which 
physicians,  generally  at  academic 
referral  centers,  had  access  to 


investigational  drugs  for  persons  with 
serious  or  life  threatening  conditions 
who  were  without  satisfactor>' 
alternative  therapy.  The  drugs  in  these 
protocols  were  usually  under  active 
development  in  controlled  trials  and 
some  of  these  protocols  involved  large 
numbers  of  patients.  A  similar 
mechanism  was  developed  to  provide 
investigational  drugs  to  persons  with 
cancer. 

The  FDA  and  National  Cancer 
Institute  (NCI)  have  described  a  special 
category  of  investigational  drugs, 
"Group  C"  drjgs,  which  may  be 
provided  by  oncologists  to  appropriately 
chosen  patients  through  protocols 
outside  the  controlled  clinical  trials 
prior  to  the  drug's  approval 

In  1987,  FDA  incorporated  into  a  final 
regulation  the  treatment  investigational 
new  drug  application  [Treatment  !ND) 
Under  a  Treatment  IN'D  protocuM, 
eligible  patients  have  access  to 
investigational  drugs  intended  to  treat 
serious  or  life-threatening  diseases  A 
Treatment  IND  may  be  granted  after 
sufficient  data  have  been  collected  to 
show  that  the  drug  "may  be  efTective" 
and  does  not  have  unreasonable  nsks. 
but  before  marketing  approval  has  been 
granted.  Treatment  IND  status  has  been 
granted  for  18  investigational  new  drugs, 
6  of  these  for  AIDS-related  conditions. 

Under  this  policy,  expanded 
availability  protocols  might  be  approved 
for  promising  investigational  drugs 
when  the  evidence  for  effectiveness  is 
less  than  that  generally  required  for  a 
Treatment  LND.  The  expanded 
availability  protocol  may  include  one  or 
more  studies  without  concurrent  control 
groups  and  may  be  accompanied  by  a 
Treatment  IND  protocol.  All  drugs 
distributed  under  the  parallel  track 
mechanism  w-ill  be  under  a  study 
protocol  Data,  particularly  pertaining  to 
side  effects  and  safety  will  be  collected 
under  these  studies.  However,  most  of 
the  data  essentia!  for  market  approval 
will  come  from  the  controlled  clinical 
trials. 

As  is  the  case  for  all  investigational 
uses  of  drugs.  FDA  has  authority  for 
approving  and  monitoring  the  study 
protocols  that  are  developed  under  this 
expanded  availability  po'icy.  A 
regulation  detailing  the  FD.^'s  authority 
to  terminate  nonconcurrently  controlled 
studies  IS  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Selection  of  Investigational  Therapeuuc 
Agents  for  Expanded  Availability 
Through  Parallel  Track 

FDA  encourages  potential  parallel 
track  sponsors  (as  defined  at  21  CFR 
312.3(b)]  to  seek  advice  and  information 
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from  FDA  and  other  scientists  outside 
the  agency  as  early,  and  as  frequently  as 
possible,  during  the  pre-application 
process. 

The  FDA  authonty  for  the  final 
decisions  regarding  which 
investigational  agents  will  be  placed  in 
a  program  for  expanded  availability 
Applications  for  experimental  therapies 
to  be  considered  for  expanded  access 
(parallel  track)  are  to  be  submitted  to 
FDA  as  amendments  to  existing  INDs. 

(1)  FDA  will  refer  all  parallel  track 
proposals  to  the  AIDS  Research 
Advisory  Committee  (ARAC),  a 
committee  chartered  by  the  National 
Institute  of  Allergy  and  Infectious 
Diseases  [NIAID]  unless  the  sponsor 
indicates  otherwise.  This  committee, 
composed  of  outside  scientists  and 
physicians  experienced  with  AIDS, 
persons  with  HlV-related  diseases,  and 
others,  will  review  the  available  data 
and  make  a  recommendation  to  the 
Director  of  NIAID.  After  review,  the 
Director  of  the  NIAID  will  forward  a 
recommendation,  through  the  Director  of 
the  NIH.  to  the  Commissioner  of  the 
FDA.  In  all  cases,  requests  to  be 
presented  to  the  ARAC  will  be  screened 
and  scheduled  by  NIAID  Committee 
Management  Staff. 

(2)  If  the  sponsor  prefers,  the  formal 
parallel  track  proposal  can  be  submitted 
to  the  FDA  for  review  without  being 
forwarded  to  the  ARAC. 

Review  Criteria 

Ordinarly  in  reviewing  a  proposal  to 
make  an  investigational  drug  available 
through  a  parallel  track  proposal,  the 
ARAC  Committee  and  FDA  will 
consider  whether  there  is: 

1.  Sufficient  information  showing: 

a.  Promising  evidence  of  efficacy 
based  on  an  assessment  of  all 
laboratory  and  clinical  data; 

b.  Evidence  that  the  investigational 
drug  is  reasonably  safe,  taking  into 
consideration  the  intended  use  of  the 
drug  and  the  patient  population  for 
which  this  drag  is  intended,  and 

c.  Sufficient  data  to  recommend  an 
appropriate  starting  dose 

2.  Preliminary  pharmacokinetic  and 
dose-response  data  and,  ideally,  data 
about  interactions  with  other  drugs 
commonly  used  in  the  intended  patient 
population. 

3.  Evidence  of  a  lack  of  satisfactory 
alternative  therapy  for  defined  patient 
populations.  In  general,  the 
investigational  drug  should  meet  a 
serious  unfulfilled  health  need  such  that 
the  potential  benefits  justify  the 
considerable  risks  of  very  early 
expansion  of  use. 

4.  A  description  of  the  patient 
population  to  receive  the  drug  under 
expanded  access.  Patient  priority 


categories  based  on  clinical  condition 
should  be  determined  if  the  drug  may 
not  be  available  in  sufficient  quantities 
to  supply  all  of  those  who  satisfy  the 
basic  eligibility  criteria. 

5-  Assurance  that  the  manufacturer  is 
willing  and  able  to  produce  sufficient 
amounts  of  the  drug  product  for  both  the 
controlled  clinical  trials  and  the 
proposed  expanded  availability  study. 

6.  A  statement  of  the  status  of  the 
controlled  clinical  trial  protocols.  Phase 
2  controlled  clinical  trial  protocols  are  to 
be  approved  by  the  FD.*\  and  patient 
enrollment  initiated  prior  to  or 
simultaneously  with  release  of  drugs  for 
expanded  availability  under  the  parallel 
track  protocol. 

7.  An  assessment  of  the  impact  that 
the  parallel  track  study  may  have  on 
patient  enrollment  for  the  controlled 
clinical  trials  and  a  proposed  plan  for 
monitoring  progress  of  the  controlled 
trials. 

8.  Information  describing  the 
informational,  educational  and  informed 
consent  efforts  that  will  be  undertaken 
to  ensure  that  participating  physicians 
and  potential  recipients  have  sufficient 
knowledge  of  the  potential  risks  and 
benefits  of  the  investigational  agent 
being  studied  in  the  parallel  track 
process. 

In  general,  deliberations  about  the 
advisability  of  expanded  availability  for 
a  specific  drug  can  be  accomplished 
best  dunng  the  review  of  a  relatively 
detailed  protocol  for  expanded 
availability  in  coniunction  with  the 
review  of  the  protocols  for  the 
controlled  clinical  trials.  While  a 
detailed  protocol  is  not  required  during 
the  initial  discussion  stage,  an  outline  of 
the  proposed  parallel  track  study  should 
be  provided. 

Review  and  approval  of  a  formal  IND 
protocol  is  to  be  earned  out  by  FDA. 
which  may  elect  to  involve  one  or  more 
advisory  committees  in  the  review 
process.  The  FDA,  through  its  existing 
regulations  and  procedures,  may  also 
discuss  proposed  protocols  with 
appropnate  consultants  to  the  Agency, 

A  decision  not  to  allow  expanded 
availability  of  an  investigational  drug 
would  not  Imply  a  judgement  about  a 
drug's  ultimate  safety  or  efficacy  nor 
preclude  additional  controlled  trials. 

Protocol  Development  and  Approval 

The  protocol  for  distribution  and 
monitoring  of  an  investigational  drug 
under  parallel  track  (expanded  access 
protocol)  is  to  be  developed  by  the 
manufacturer  or  other  sponsor.  The  TOA 
has  regulatory  authonty  for  approval  of 
the  protocol  and,  in  most  cases,  will 
interact  with  the  sponsor  dunng  its 
development. 


Elements  to  be  contained  in  the 
expanded  access  protocol  are  to  be  the 
same  as  those  for  other  protocols  of 
investigational  agents  in  clinical  trials 
(21  CFR  312.23  part  (a)(6)).  Normally,  a 
protocol  submission  for  a  parallel  track 
study  would  include  information  about: 
The  administration  of  the  protocol:  the 
sponsor's  responsibilities  under  the 
protocol;  patient  selection  criteria; 
phasing  in  of  expanded  use:  physician 
selection  for  participation;  dosage  level 
and  frequency:  data  reporting 
requirements  and  data  collection  forms; 
data  monitoring  procedures  by  the 
sponsor  physician  and  patient 
educational  materials;  patient  consent 
documents:  and  criteria  for  terminating 
the  protocol. 

F.iij^ibilit\  Cntena  for  F''atienls  T'o 
Re<:eiv'e  Investij^ational  Nev\  Drugs 
Through  Parallel  Trai  k 

Criteria  for  patient  eligibility  are  to  be 
included  in  each  protocol  for  expanded 
availability.  General  principles  for 
determining  patient  eligibility  are 
described  below.  They  are  intended  to 
provide  flexibility  as  the  specific  criteria 
may  vary  for  different  agents  and 
different  clinical  situations. 

The  determinants  of  patient  eligibility 
include  all  of  the  following; 

1.  The  patient  lias  clinically  significant 
HTV-related  illness  or  is  at  imminent 
health  risk  due  to  HIV-related 
immunodeficiency. 

2.  The  patient  cannot  participate  in 
the  controlled  clinical  trails  because: 

(a)  The  patient  does  not  meet  the 
entry  criteria  for  the  controlled  clinical 
trials,  or 

(b)  The  patient  is  too  ill  to  participate, 
or 

(c)  Participation  in  controlled  clinical 
trials  is  likely  to  cause  undue  hardship 
(e.g.  travel  time)  as  defined  by  the 
protocol,  or 

(d)  The  controlled  clinical  trials  are 
fully  enrolled. 

3.  The  patient  cannot  take  standard 
treatment  because  it  is  contraindicated, 
cannot  be  tolerated,  or  is  no  longer 
effective,  (The  terms  "cannot  be 
tolerated"  and  "no  longer  effective" 
should  be  defined  in  each  protocol. 
Generally  these  definitions  will  include 
a  description  of  the  standard  therapy 
including  dosages  and  the  minimum 
duration  of  treatment  to  assess  clinical 
utility,  the  range  and  severity  of  adverse 
reactions  that  constitute  intolerance. 
ijnd  the  clinical  conditions  or  laboratory 
markers  that  constitute  evidence  that 
the  therapy  is  no  longer  effective).  If  the 
basis  for  enrollment  in  the  parallel  track 
study  is  that  standard  treatment  is  no 
longer  effective,  the  patient's  physician 
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or  physician  group  would  be  required 
under  the  protocol  to  certify  that  the 
patient  is  failing  clinically  despite 
reasonable  efforts  to  optimize  therapy 
vvi'h  the  standard  trea'ment. 

The  protocol  should  establish  patient 
priority  categories  if  a  sufficient 
quantity  of  the  investigational  drag  is 
not  likely  to  be  available  to  all  those 
who  would  satisfy  the  basic  criteria  for 
eligibility. 

Because  the  primary  objective  of  the 
IND  phase  of  drxig  development  is  to 
establish  the  safety  and  efficacy  of  the 
drug  through  controlled  dincia!  trails,  it 
is  critical  that  the  sponsor  work  with 
participating  physicians  to  assure  that 
reasonable  efforts  are  made  to 
encourage  persons  to  enter  controlled 
clinical  trails  for  which  they  are  ehgible. 
The  protocol  should  specify  a  process 
for  determining  if  a  person  for  whom  the 
investigational  drug  is  being  requested 
under  the  parallel  track  protocol  is 
eligible  for  a  controlled  clinical  trial  of 
the  drug,  and  methods  for  contacting 
clinical  trial  directors  for  possible 
inclusion. 

The  expanded  availability  protocol 
shoiild  not  exclude  certain  patient 
populations  based  on  age.  sex  or 
medical  status  unless  there  is  adequate 
justification.  Protocols  should  also 
consider  and  address  potential  problems 
associated  with  use  of  the  drug  in  such 
special  populations.  T\\e  regulations  for 
human  subjects  protections  are 
discussed  later  in  this  document. 

Criteria  for  Physician  ParticipatioD  in 
Parallel  Track 

As  specified  in  FDA  s  IND  regulations 
(21  CFR  part  312)  physicians 
administering  investigational  drugs 
under  parallel  track  protocols  become 
clinical  investigators  subject  to  all  the 
obligations  and  responsibilities  of 
investigators.  The  protocol  will  specify 
the  minimum  qualifications  for 
participating  physicians  and  the  process 
by  which  a  physician  may  be  accepted 
by  the  sponsor  as  a  clinical  investigator 
under  the  expanded  availability 
protocol.  Physicians  are  required  to 
certify  that  the  patients  meet  the 
requirements  of  the  protocol  and  that  all 
efforts  have  been  made  to  optimize 
standard  therapy  prior  to  enrollment  in 
parallel  track  protocols.  Because 
investigational  drugs  will  be  made 
available  through  parallel  track 
pf-otocols  when  relatively  little  is  known 
about  the  drug,  physicians  must  be 
famihar  with  potential  adverse  effects. 
willing  to  instruct  patients  in  the  early 
recognition  of  these  effects  and  willing 
to  monitor  their  patients  closely. 
Participation  by  all  physicians,  including 
those  serving  rural,  inner-city,  medically 


indigent,  and  racial  and  ethnic  minonty 
populations  should  be  encouraged. 

Colit"*  ticm  of  Patient  Data  ir  Parallel 
Track  Protocols 

The  data  to  be  collected  by  the 
participating  physicians  and  reported  to 
the  sponsor  will  be  specified  in  each 
parallel  track  protocol.  All  participating 
physicians  will  be  required  to  report 
safety  data,  while  the  nature  and  extent 
of  efficacy  data  collection  may  vary  in 
different  clinical  settings.  The  frequency 
of  reporting  will  be  specified  in  the 
protocol.  Because  of  the  early  stage  at 
which  investigational  drugs  are  to  be 
made  available  under  a  parallel  track 
protocol,  and  the  relative  lack  of 
information  about  risk  that  is  likely  to 
exist,  it  is  critical  that  participating 
physicians  comply  with  data  reporting 
requirements  to  provide  important 
information  on  the  risk  of  the  drug  and 
to  assure  patient  safety. 

The  data  collection  forms  should  be 
designed  to  be  easy  to  use  and  as 
concise  as  possible.  Appropriate  data 
collection  and  reporting  by  the 
administering  physician  is  a  prerequisite 
for  continued  drug  supply. 

Monitoring  the  Protocols 

The  sponsor  of  a  parallel  track 
protocol  should  monitor  the  study 
closely  through  a  specific  monitoring 
mechanism  described  in  the  protocol. 
The  sponsor  should  establish  a  Data  and 
Safety  Monitoring  Board  (DSMB)  or  its 
equivalent  with  responsibihty  for 
monitoring  the  parallel  track  studies  and 
gathering  information  from  all  protocols 
testing  the  investigational  drug.  The 
DSMB  or  its  equivalent  may  recommend 
to  FDA.  the  Sponsor.  ARAC  and  other 
appropriate  bodies  that  the  parallel 
track  and/or  clinical  trial  protocols  be 
terminated.  (See  Terminating  Protocols). 

The  description  and  mechanism  of 
operation  of  the  DSMB  (or  other 
monitoring  system)  and  its  precise 
relationship  to  the  sponsor  and  other 
oversight  bodies  will  be  specified  in  the 
expanded  availability  protocols. 

The  sponsor  is  responsible  for 
submitting  reports  to  the  FDA  as 
required  in  the  IND  regulations  (21  CFR 
part  312).  except  where  a  waiver  has 
been  specially  granted. 

Education  and  Information 

An  extremely  important 
accompaniment  to  a  parallel  track 
protocol  is  a  program  for  the  education 
of  physicians,  patients.  IRBs. 
community-based  health  institutions, 
community  and  migrant  health  centers. 
the  general  public,  and  affected 
communities  to  ensure  that  participating 
physicians  and  potential  recipients  have 


sufficient  knowledge  of  the  potential  • 
risks  and  benefits  of  the  parallel  track 
drug  as  well  as  the  risks  and  benefits  of 
other  treatment  options.  These 
programs,  as  noted  in  the  "Review 
criteria"  section  above,  should  reflect 
the  joint  efforts  of  the  PHS.  the  medical 
community,  industry,  academic 
commanities  and  AlDs-related 
organizations  These  education 
programs  are  in  addition  to  the 
information  provided  through  the 
informed  consent  process.  Sponsors 
should  specify  how  their  particular 
education  program  will  be  carried  out  as 
well  as  how  new  information  will  be 
collected,  analyzed,  and  publicly 
circulated. 

Economic  Considerations 

Exi.stm8  IND  regulations  permit 
sponsors  to  request  the  recovery  of  costs 
for  certain  investigational  dragt*  in 
clinical  studies,  in  the  unusual 
circumstance  in  which  the  tnal  could 
not  otherwise  continue  (see  21  CFR 
312.7{dKl]).  FDA  approval  of  a  request 
to  charge  must  be  obtained. 

Sponsors  should  specify  the  extent  of 
economic  support  they  would  be  willing 
to  provide  to  pursue  the  expanded 
access  of  the  investigational  agent 
through  the  parallel  track.  They  should 
also  specify  the  degree  of  support,  if 
any,  they  would  provide  for  the 
administration  of  the  drug  for  the 
conduct  of  necessary  laboratory  and 
clinical  testing  to  determine  product 
safety  and  the  monitoring,  collection. 
and  distribution  of  dnjg-.specific 
information  through  their  education 
programs 

Human  Subjects  Protections 

There  are  two  sets  of  relevant  federal 

regulations  for  the  protection  of  human 
subjects  which  include  requirements  for 
local  institutional  review  board  (IRBl 
review  and  informed  consent:  the  FDA 
regulations  (21  CFR  parts  50  and  56)  that 
applv  to  all  investigational  drug  studies. 
and  HHS  regulations  (45  CFR  part  46) 
which  pertain  to  institutions  that  receive 
HHS  support  for  research  involving 
human  subjects. 

(a)  HHS  Regulations 

Certain  requirements  of  the  current 

HHS  regulations  cannot  reasonably  be 
met  for  drugs  released  under  the  parallel 
track  program.  These  regulations  require 
local  IRB  review  and  approval  of  each 
protocol  and  written  .Assurance  of 
Compliance  from  each  organization  or 
individual  practitioner  involved  in  the 
research  and  not  affiliated  with  an 
assured  institution.  This  is  generally  noi 
practical  for  many  reasons.  (Ij  Local  IRB 
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review  could  slow  the  dissemination  of 
drugs  under  parallel  track  policies  and 
procedures:  (2)  local  review  could  be 
made  by  IRBs  without  sufficient 
information  on  which  to  base  a 
recommendation:  (3)  local  review  could 
result  m  considerable  delays  if 
physicians  are  required  to  form  their 
own  IRBs:  (4)  local  review  might  place 
IRBs  m  a  situation  in  which  it  is  difficult 
to  monitor  activities  of  physicians  for 
whom  they  are  not  otherwise 
responsible.  Consequently,  the 
Secretary  of  HHS  will  consider,  en  a 
protocol-by-protocoi  basis,  wai\ing  the 
provisions  of  45  CFR  part  46. 

Other  mechanisms,  in  lieu  of  local  IRB 
review,  to  provide  for  review  of  the 
protocol  according  to  established  ethical 
principles  and  to  develop  informed 
consent  procedures  appropriate  to  the 
parallel  track  program  are  described 
below. 

(b)  FDA  Regulations 

Prior  to  proceeding  with  a  parallel 
track  protocol,  a  sponsor  must  comply 
with  FDA's  IRB  regulations  FDA 
regulations  would  allow  a  waiver  where 
FDA  determines  that  it  is  in  the  best 
interests  of  the  subjects  and  that  a 
national  human  subjects  panel  would 
provide  an  adequate  mechanism  for 
protecting  patients.  The  Commissioner 
of  Food  and  Drugs  will  consider  a 
sponsor's  request  for  waivers  of  the 
provisions  of  21  CFR  part  56  dealing 
with  local  IRB  review,  including 
§  56.107(a). 

(c)  Nationai  Human  Subjects 
Protections  Review  Pane! 

While  local  IRBs  would  always  have 
the  option  of  reviewmg  expanded 
availability  protocols,  a  national  human 
subject  protections  review  panel 
(national  human  subjects  panel)  with  a 
broadly-based  membership  would  be 
established.  This  pane!  will  provide  for 
patient  protection,  including  approval  of 
consent  procedures  and  documentation 
and  provide  for  continuing  ethical 
oversight  of  each  parallel  track  protocol. 
It  will  be  particularly  important  for  this 
body  to  review  the  proposed  informed 
consent  process  of  each  protocol  and 
review  an  initial  'model"  informed 
consent  document,  and  to  review  the 
process  to  update  the  procedures  and 
the  document  as  knowledge  about  the 
investigational  drug  becomes  available 
The  national  human  subjects  panel  will 


also  ascertain  that  for  each  parallel 
track  protocol  the  sponsor  has 
established  an  appropriate  proi.edure 
for  data  and  safety  monitoring. 
The  AIDS  Program  Advisory 
Committee  ( APAC)  in  NIH  will  establish 
an  ad  hoc  subcommittee  to  carry  out  the 
duties  of  the  nationai  human  subjects 
review  panel  until  a  permanent  body  is 
established.  Outside  consultants 
representing  the  relevant  specialties  and 
constituencies  will  be  called  on  as 
needed  to  advise  this  body.  PHS  will 
take  steps  necessary  to  create  a 
chartered  national  human  subjects 
protections  review  panel  with  a  broadly- 
based  membership. 

IRBs  would  continue  to  review  drugs 
on  the  controlled  clinical  trial  side  of  the 
parallel  track."  In  addition,  individual 
institutions  have  the  option  to  require 
that  their  IRBs  review  the  expanded 
availability  protocols  when  a  study  is 
conducted  by  the  institution  or  its 
affiliated  investigators. 

Informed  Consent 

It  IS  important  that  potential 
participants  in  the  parallel  track  have  as 
much  information  as  is  available  in 
order  to  make  informed  decisions.  The 
informed  consent  process  must  make 
clear  the  risks  involved  m  taking  a  drug 
about  which  relatively  little  is  known. 
The  proposal  for  agents  in  the  parallel 
track  must  describe  a  detailed  process 
for  informed  consent,  including  specific 
information  about  patient  and  physician 
education.  A  proposed  informed  consent 
document  is  required  to  be  included 
With  the  protocol  There  should  also  be 
a  descnption  of  how  the  informed 
consent  document  will  be  updated  and 
how  physicians  and  patients  and  the 
nationai  human  subjects  panel  will  be 
notified  of  new  information  (e.g. 
toxicity,  adverse  reaction  reports)  after 
the  initial  informed  consent  document 
has  been  put  into  use. 

Terminating  Protocols 

Because  the  parallel  track  program 
allows  early,  widespread  distribution  of 
investigational  agents  prior  to  full 
marketing  approval  it  is  necessary  to 
develop  criteria  to  terminate  or  curtail  a 
parallel  track  program.  In  general,  these 
should  include  the  following: 

ill  Evidence  that  subjects  are  being 
exposed  to  unreasonable  and  significant 
risks. 


(2)  Evidence  that  the  parallel  track 
study  is  interfering  with  the  successful 
enrollment  in,  and  completion  of. 
adequate  and  well-controlled  studies  of 
this  or  other  investigational  drugs, 

(3)  Evidence  that  the  sponsor  is  not  in 
active  pursuit  of  marketing  approval, 

(4)  The  product  has  been  studied  In  an 
adequately  controlled  clinical  trial  that 
strongly  suggests  lack  of  effectiveness, 

(5)  Another  product  approved  or 
under  investigation  for  the  same 
indication  in  the  same  population 
demonstrates  a  better  potential  balance 
of  risks  and  benefits, 

(6)  The  drug  receives  marketing 
approval  for  the  same  indication  in  the 
same  patient  population, 

(7)  Insufficient  product  exists  to 
conduct  both  the  parallel  track  protocols 
and  the  controlled  clinical  trials. 

(8)  The  Commissioner  of  Food  and 
Drugs  determines  that,  in  the  interest  of 
the  public  health,  the  parallel  track 
study  should  not  be  continued. 

A  principal  purpose  of  the  Data  and 
Safety  Monitoring  Board,  or  its 
equivalent,  would  be  to  examine  data  to 
determine  if  the  parallel  track  and/or 
clinical  trials  should  be  stopped  and  to 
make  recommendations  to  the  sponsor, 
FDA,  ARAC,  and  other  oversight  bodies. 
A  regulation  detailing  the  FDA's 
authority  to  terminate  these  studies,  as 
well  as  other  uncontrolled  studies,  is 
published  concurrently  with  this  policy 
statement.  • 

Ppriodir  Review 

A  periodic  review  of  the 
implementation  and  progress  of 
expanded  availabihty  of  all 
investigational  drugs  being  distributed 
by  a  parallel  track  study  will  be 
conducted  by  the  PHS.  The  objective  of 
this  periodic  review  would  be  to  help 
ensure  the  continued  rapid  development 
and  evaluation  of  therapeutic  agents  for 
treatment  or  prevention  of  HTV  Infection 
and  mV-associated  diseases,  as  well  as 
the  safety  of  participants  in  these  trials. 

Dated:  April  8. 1992. 

Jaine*  O  V1i3M>n 

AssiAiuiii  iyfi^rtiury  for  Health. 

David  A.  Kessler, 

Commissioner,  Food  and  Drug 

Administration. 

[FR  Doc  92-8624  Filed  4-14-92;  8:45  am] 
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DEPARTMENT  OF  THE  INTEPIOB 
Bureau  of  Indian  Af-fairs 
Indian  Gammg 
agency:  Bureau  of  Indian  Affairs, 

actiom;  Notice  of  approved  tribal-State 

,:  0  rr  r  a  ct. 


).  73  /  \V, 


Apn!  15.  199: 


summary:  Pursuant  to  25  U.S.C.  2710,  of 
'^e  In  Jan  Gaming  Regulatory  Act  of 
1988  Pub.  L  100-497).  the  Secretary  of 


■ »  '  vrior  shall  publish,  in  the  Federal 
R^»g!>ter,  notice  of  approved  Tribal  State 
Compacts  for  the  purpose  of  engaging  in 
Class  ni  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary- 
Indian  Affairs,  Department  of  the 
Interior,  through  his  delegated  authority 
has  approved  a  Tribal-State  Gaming 
Compact  between  the  Crow  Creek  Sioux 
Tribe  and  the  State  of  South  Dakota 
executed  on  October  4, 1991. 
DATES:  This  action  is  effective  April  15, 
1992. 


ADDRESSES:  Office  of  Tribal  Ser 


■ViO'S. 


,,f 


Bureau  of  Indian  Affairs,  Dppartme' 
the  In'enor,  MS/MIB  4603,  1849  "C" 
Srrf'Pt,  N"\V  .  Washington,  DC  20240 
FOR  FURTHER  INFORMATION  CONTACT: 

kn;  p  Gnsham.  Bureau  of  Indian  .Affairs, 
Wasr.ing'on,  DC  20240,  (202)  208- :- 445. 

Dn'P'J   Apr=;  9,  1992. 
William  D  Bettenben?- 

A   :.~^  A-.f  -ui:  f  5;>r.-e.'j'v — Indian  Affairs. 
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Proclamation  6421  of  April  14    1992 
Education  and  Sharing  Day,  L  .S.A.,  1992 


By  the  President  of  the  rriUfd  St.ites  uf  Amenta 

\  Proclamation 

The  Ameruan  work  f  rce  of  tomorrow  will  face  unprecedented  challenges 
■  :d  cpportur.itH  s  in  c  ur  increasingly  interdependent,  technological  world. 
How  weli  oiir  students  are  prep  seit  to  meet  them  will  determine  not  only 


SlWCi'i'O 


our  e 


'ut  also  the  economic  competitiveness 

Ndtiir  I:.oe'  li  uur  iutare  standard  of  livinj?  w:!!  depend  heavily 
on  the  standd'ds  tha!  ue  m  t  in  education  today.  That  is  v.  ,  we  are  pressing 
ahead  with  AMERK  A  I'o*))  our  comprehensive  strategy  to  achieve  excellence 

in  our  schools 

Uhiit'  A>4ERIC\  i-Oofi  cunstitutes  a  vital  investment  in  the  future  of  the 
I  "ited  States  we  know  that  a  nation's  quality  of  life  depends  on  much  more 
■nan  worker  product;v;'y  ar^d  economic  competitiveness  alone.  It  also  de- 
pencis  en  the  standards  (  f  character  and  conduct  that  are  upheld  and  cher- 
ishpt:  by  society,  since  these,  in  turn,  determine  the  degree  of  freedom, 
opportunity    and  s(  cur:*}   enjoyed  by  each  member.  Thus,  as  we  focus  on 

in  ed  loation  wr  must  also  recognize  the  importance  of 


!li 


excellence  m  Amer 
mori-d  instruction 


.k 


ithy  df'\'elop 


t)eing  ot  our  Nat 
Americans    t:i 


p:  vate  virtue  and  civil  order,  moral  education  is  vital  to  the 
rent  of  ou-  children  and  to  the  continued  strength  and  well- 
i  n  Uhe:  he  took  office.  President  Dwight  Eisenhower  urged 
prt    aiiTi   ,inew'    the  faith  on   which   the   United  States   is 


founded  It  is  our  faith  in  the  deathless  dignity  of  man.  governed  by  eternal 
moral  and  natural  Jaws."  TTiis  challenging  yet  ennobling  view  of  humankind 
stands  at  the  heart  of  America's  commitment  to  freedom,  equality,  and  justice. 

As  F^esidf  nt  Puserihower  noted,  it  defines  our  full  view  of  life.  We  cannot, 
iheri  fore,  overestim,i*e  nre  ru^ortance  of  education  that  fosters  ethical  and 
mofrtl  values  in  keeping  woh  e.hat  our  Founders  called  the  "laws  of  Nature 
and  of  .Nature  s  Gad.'  Mora;  e oucation  is  the  means  by  which  we  preserve  the 
very  f(  undation  of  this  Nation  s  great  yet  precious  experiment  in  self-govern- 
ment. 


institutions  of  learning  have  both  an  obligation  and  a 


Public  as  wed  as  p''u\ 

pr  -per  iiitf  rest  m  d(i\an;  ;ne  pr  nciples  of  ethical  conduct  and  moral  virtue.  In 
recent  years,  we  have  seen  how  some  "value-neutral"  curricula  have  exploited 
Americd's  long-chershed  commitment  to  diversity  and  tolerance  by  avoiding 
the  tf  iching  of  varies  By  contrast,  teachers  who  affirm  the  absolute  reality  of 
truth  and  the  timeless,  universal  value  of  qualities  such  as  honesty,  compas- 
sion and  personal  accountability  help  their  students  to  develop  a  sound  inner 

Adh  \iiih  s;  hill  1  h  s  ,,  role  to  play  in  providing  direction  to  our  youth,  moral 
•aucation  begins  at  home,  in  the  e aidance  that  parents  provide  for  their 
children,  and  in  religious  institutions,  where  we  learn  of  our  just  and  loving 
Cre.itor  and  of  the  comm.indnunts  that  He  has  set  before  us.  Recognizing  that 


of  the  Lord 

h 


IS  the  h(*g  :  nins  e""  wisdom."  members  of  the  worldwide 
!  .Odvitcn  nioverrient,  code-  da  a  ,i  lership  of  Rabbi  Menachem  Mendel 
Si  hnetrson  ha\  e  worked  ♦  promote  greater  knowledge  of  Divine  law,  includ- 
ing tfa    F?  biioai  miunr'i an  'o  assist  those  who  are  needy.  Like  'he  Psalmist 
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H'n>)  w'T-'^'  Thy  word  is  a  lamp  to  my  feet  and  a  light  to  my  path,"  the 
individual  wliu  possesses  sach  knowledge  iS  well-equipped  for  a  safe  and 
fruitful  passage  on  his  or  her  if.'*  ]  ourr.py 

In  recognition  of  the  Lubavitch  n-.tnement  and  m  honor  of  the  90th  birthday  of 
its  leader.  Rabbi  Schneerson.  the  Congress,  by  }iouse  |omt  Resolution  410,  has 
designated  April  14.  1992,  as  "Education  and  Shanng  Day.  U  S.A  '  and  has 
requested  the  President  tn  issue  a  proclamation  in  observance  of  this  day. 

NOW.  THEREFORE,  L  btORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  April  14.  imz..  as  Education  and  Sharing  Day. 
U.S.A.  I  invite  all  Americans  to  observe  this  day  with  appropriate  programs 
and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day  uf 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-two.  and  of  the 
Independence  of  the  United  Sta'ps  of  Amenra  the  iwo  hundred  and  sixteenth. 


B,!,;r.g  ;oce  31*V<n-M 
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Public  Laws 


im--f  fonar«=«;s    Is!  Session.  1991 


p^^  ,..,.,  o.p,,c  c  a^s  often  referred  to  as  slip  la/- s  ^^^  tne  .mt.al  pubhcauon  o^Fede^i 
laws  DO-  enact^nt  a-^d  a-e  printed  as  soon  as  poss  Die  after  approval  by  the  P'esident, 
S  sia-."  -^Sry  re'pr^n.e,  apbear  on  each  law.  Subscr  cfon  service  includes  all  public  laws. 

Sec 'r'ec.^^  ..p-:^'«-3'—'- •   -^  "^^  •":^  Congress.  1st  Session,  1991. 

nndr^.c.ai  laAS  a  so  -  . .  :-  .  'chased  from  the  Superintendent  of  Doc_uments,  Washington. ^DC 
2C^C2-9328   P'ices  «  ■.'.    ■—  • 


•r'-  Aids  Section  of  the  ^ede^a'i  Register  for  announcements 


Sup^rinttndt'rvt  ^^f  IkKunu^nt^  suhvcriptions  Order  Form 


Craw  '"TCKWi;    . 
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f..>r  S'i'. 9  per  i.u^v,:';ption. 
1 .  The  toal  cost  ot  my  order  is  $ AU  prices  include  regular  domestic  po.iage  and  handling  and  are  subject  to  change. 


ntematioaai  customers  please  add  25%. 
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The  United  States 
Government  Manual 
1991/92 

■A^  the  official  handbook  of  the  Federal 

Government,  the  Manual  is  the  best  source  of 
irionnation  on  the  activities,  functions, 
organization,  and  pnncipal  officials  of  the 
agencies  of  the  legisla;i\'e    judicial,  and  executive 
branches.  It  also  inciudes  information  on  quasi 
otncial  agencies  and  international  organizations 
in  which  the  United  States  participates 

farticularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  ot 
particular  concern  ss  each  agency's  "Sources  of 
Intormation"  section    whith  provides  addresses 
and  telephone  numbers  tor  use  m  obtaining 
sp-TitiCT  on  consumer  activities,,  contracts  and 
grants,  errpioyment,  publications  and  films,  and 
many  other  areas  of  citiien  interest    The  S'.anua! 
also  includes  comprehcn-ive  name  and 
agency  subject  indexes. 

Of  significant  historical  uiterest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4    1-333 

The  Mar.uai  is  published  by  the  Ottice  ot  the 
Federal  Register,  National  Arch,ve*>  and  Records 
Adm.inistraticn 

$23.00  per  copy 
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copies  of  THt  LJMTEI)  STATES  GOVERNMENT  MAM  AL,  1991/92  at  $23.00  per  ' 

copy.  S  N  Oeo- (XT' -000^4 1.-0. 


The  total  cost  of  my  order  is  $ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 
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1 1  VISA  or  MasterCard  AccouM 


iComparn  or  Personal  Sat.ii 


(Please  type  or  print) 


(Additional  address/attenuon  line) 


'Sireei  aildr 


C'ln.  ,Stjte.  /.IP  C*\ki 


(  Davtime  ph'>ne  iiwluding  arei  ctxiei 


(Autfierizmg  Signature) 


1  1 

I                   (Credit  card  expiration  date)               j'u'it    ■    ;.       ' 

\!'U'  ii'ij'i  r! 

(am  U4I) 


!  Pua'tia.4e  Oraer  No.; 
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Mail  To:     New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


The  Federal  Register 

Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 


The  Federal  Re^lttef,  pubtts^e<3  dait-y   is  !>e  otticiai 
pi^ication  f(x  notityn^  the  public  o*  proposetj  and  final 
regulations  ti  is  the  tool  tof  you  to  use  to  panicipate  in  th« 
ailefnafcjng  process  by  commenting  on  !he  proposed 
regulations.  And  i1  keeps  you  up  to  c3ate  on  the  ff^.i^a. 
regulations  currently  m  eWect 

Mailed  monthtv  as  part  of  a  Fedei^  Register  SuDs^rpfon 
are'  the  ISA  fbst  of  CFR  Sections  Affeciec!'!  wh-cn  leaas  users 
of  the  Code  of  Federal  Regulations  to  ame^cavx--  actions 
published  m  the  daily  Federal  Register  ard  ;^e  cur-uiat  ve 
Federal  Register  Index. 


^he  Code  of  Federal  Regutettens  (CFR)  comprtsing 
aop'oximatety  196  volumes  contains  the  annual  codification  of 
the  final  regulations  prtnted  in  the  Federal  Register  Each  of 
the  50  titles  is  updated  annually. 

inciviciua!  copies  are  separately  priced.  A  price  hst  of  current 
Of  R  voiunies  appears  both  in  the  Federal  Register  each 
Monday  and  the  monthty  LSA  (List  of  CFR  Sections  Affected). 
Pr\ce  inquiries  may  be  made  to  the  Superintendent  of 
Documents,  or  the  Office  of  the  Federal  Register. 
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Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order. 
Its  easy! 


Ourgs  onters  ma  be  mnihfywe  to  5w  SPO  yt» 
dttt  «  (2C?1  ■^3-3233  iTWTi  8  00  I  m  10  «  «  D  ^ 
«»steni  time,  MondJii-fnajy  iJj£«pl  nonoays) 


i [    JL  _[j^  .   please  se^^d  "^e  '^»  following  'r\<i\ca\e<i  subscriptions: 

.  F^Jeral  Register  ^  i    .  Code  of  Federal  Regulations 

•  Paper 


$340  for  one  year 

._ $^?0  *or  Six-months 

•  24  I  Microfiche  Format: 

$195  for  3n«  ^ear 

. $97  50  *or  s.x-mcnt.13 

•  Magnetic  tape: 

$37,500  for  one  year 

$18,750  for  si'-f^Of^f^s 


Paper 


$620  for  one  year 

•  24  X  Microfiche  Format: 
^ $188  for  one  year 


•   lulsgnetic  tape: 

$21  750  for  one  year 


1.  The  total  cost  of  my  order  -s  $, 


A;  pr  ces  rciuOe  'eQuiar  domestic  postage  and  handling  and  are 

subject  to  change  International  cusJc-^^ers  Diea.se  add  25'^"; 
Pl«a««  Type  or  Print 


(Company  or  pe'sor^al  namei 


(Addrtional  address-' anen'ion  une) 


(Street  addressi 


3.  Please  choose  method  of  payment: 

0  Check  payable  to  the  Superintendent  of 

Documents 
O  GPO  Deposit  Account 
O  VISA  or  MasterCard  Account 


-D 


(City,  State.  ZIP  Code) 

\ 1 ^ 

(Daytime  pnooe  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature)  (f^  2/^) 

4.  Mall  To:  Superintendent  of  Docuf^er-s   Government  Printing  Office,  Washington,  D.C.  20402-9371 


Qty. 

1 

a 

t 

New  Publication 

List  of  CFR  Sections 
Affected 

1973- 1985 

A  Research  Guide 

These  four  voujmes  con:a  ^  a  compilation  of  the  "List  of 

CFR  Sections  A"ected  (LSAr  to^  *'  e  ye-rs  '9:^3  through 
1985,  Reference  to  these  taoes  am:  enab^H  ••  -  user  to 

find  the  precise  text  of  CF^^  p^Ov  sc^-^s  a^'^'  c*-  .\i-e  in 
force  and  e^*ecA  on  any  g've"  date  a.^^-^g  :r-  -.f'  nd 
covered 

VO'L.'^^e  i  (lilies  1  inra  '6'    $27.00 

Stock  KJijnnbe^  069  000-00029-1 

VO'u"^e  -  .'T:ries  ^"  !^■^^.  2^)     ?25,00 

S'ocH  ^J„.,'~v^t:'ef■  Ot'^  000  00030  -' 

Vour-e  ;  i  {■'^>:-s  Oe  *-a.  41} $28.00 

S'ocK  \  /-D-'  069-000-00031-2 

Voijr^G  ^ .   M,;  es  42  tnru  50) $25.00 

StocK  Number  069-000-00032-1 


Superintendent  of  Documenli  Publications  Or  .kr  } 


■''r!K'  ■=^r«s^X'  ■■■■'it 

*6962 


Charge  your  order      MUfk. 
tt's  easy'     ^9W 

Tf!  tax  v.,H;,r  i>rr.U-i^  and  iDquirK-i  -  ■  JfC    2"^    :*;■' 


Please  Type  or  Print  iF-orm  !>  aligned  for  typewriter  use  ) 

Prices  include  regular  domestic   postage  and  handimg  and  arc  g(,K'>d   'fir.HJi.:f^    '" '■'      A'lcr  IT'.:^  uuic    piciit  ^j„!   U'Uc: 
Information  Desk  at  202-783-3238  to  vcrif>  pnces.  IntemationaJ  cusionn-n  p.caM;  a.M  15%. 


Qty. 


Suxk  Nunitx" 


TiUe 


021-6O2-00(J()l-9 


Catalog -Bestseiling  Government  Books 


(Onnynv  «r  persona!  name; 


I 'Viditiona!  address  attention  !nei 


Price 
Each 


FREE 


Toul 
Price 


FREE 


'  Pk-ase  type  or  print 


(Street  addre«v.M 


(Ci!>,  State.  ZIP  Code) 


Ibtal  for  Pubhcauons 

Flt*a.se  t"h<x)se  Method  nf  Pauncnt 

I I  C'hcvk  pa\  jbk  t-  nic  N.,:[X'rintendent  of  Documents 

C  GPO  rx-:>'MS  A.,,.un!         C 
n  VISA  or  \fjMcK arJ  Av.'.nrit 


-n 


(Davtime  phone  including  area  codti 

MaD  To:  Supenntendent  of  [Xx-umem.v 
Gov'emmeot  Pnntmg  OfTice 

Washington,  DC  2(H()2- 93;.*; 


(CrediOca^ eTpirationOiatc  ^  '^"^'"'^   ^''''U  pr  y„ur  onatr! 


(.Signature) 


r  l-*l 
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SMALL  BUSINESS  ADMINISTRATION 
13CFRParf  122 

Business  Loans,  Interest  Rates 

agency:  Small  Business  Administration. 
ACTtOM;  Final  inile  correction. 

summary:  On  March  11.  1992  the  Small 
Business  Administration  (SBA) 
published,  in  the  Federal  Register,  a 

final  rule  which  allowed  for  the 
imposition  of  higher  interest  rates  for 
SBA  guaranteed  loans  of  $50,000  or  less. 
(57  FR  8573).  This  correction  clarifies  the 
March  11  rule  by  providing  that  for 
variable  rate  SBA  guaranteed  loana  over 
S25.000  but  not  exceeding  SSO.CXX) 
lenders  may  increase  by  one  percentage 
point  the  maximum  interest  rate 
described  in  13  CFR  §  122.5-4  (d),  |e), 
and  (f).  Further,  this  correction  states 
that  the  interest  rate  on  vanabie  rate 
SBA  guaranteed  loans  for  $25,000  or  less 
lenders  may  increase  the  interest  rate  by 
two  percentage  points  above  the 
ma\;rnum  rate. 

EFFECTIVE  DATE:  This  rule  18  effective 

April  10. 1992. 

FOR  FURTHER  INFORUATfON  COKTACTT 

Charles  R.  Hertzberg,  .Assistant 
Adniinistraior  for  Financial  Assistance, 
(202)  205-^90. 

SUPPLEMENTARY  INFORMATK>N-.  On 

March  la  1991.  SBA  published  a  fin.il 
ruie  (56  FR  11354)  authonzmg  lenders  of 
bBA  guaranteed  loans  of  S50.0(W  or  less 
\r,  chjrRe  higher  interest  ra'c.9  tiian  the 
maximum  authorized  under  1.1  CFR 
122  8-4  (d),  (p),  and  (fl.  This  rule  was 
ellective  through  September  of  1991. 
Following  an  evaluation  of  the  autnority, 
the  .Agency  re-is,si;ed  the  interest  rale 
regulat.un  on  March  11,  1992.  thus  g'\'ing 
it  permanent  authority  (57  FR  8573). 
The  SBA  is  hereby  amending  the 
language  of  the  March  11,  1992  rule  to 
clarify  the  monetary  ranges  for  which  a 
loan  IS  eligible  for  interest  rate 


increases.  This  clarification  is  meant  to 
eliminate  a  possible  ambiguity  in  the 
language  of  the  rule.  It  does  not  alter  the 
substance  of  the  rale  as  set  forth  in  the 
regulatory  language  or  described  in  the 
preamble  to  the  March  11,  1992 
publication.  Specifically,  SBA  is 
correcting  the  regulatory  language  to 
make  clear  that  variable  rate  SBA 
guaranteed  loans  over  S25,000  but  not 
exceeding  550,000  may  be  increased  by 
one  percentage  point  over  the  mdxin,i,.;;i 
interest  rate  described  in  13  CFF  '. :,:  <>-4 
(d).  (e),  and  (f)-  A  variable  rate  Sti,A 
guaranteed  loan  of  $25,000  or  less  ",\.i\ 
be  increased  by  two  percentage  points 
over  the  maximum. 

Due  to  the  fact  that  this  mle  corrects  a 
previously  published  final  rule  and 
makes  no  substantive  change  to  the 
current  regulation,  SBA  is  nut  requir'd 
to  determine  if  this  change  constitutes  a 
major  rule  for  purposes  of  Exeai'ive 
Order  12291,  to  determine  if  it  has  a 
Significant  economic  impart  on  a 
substantial  number  of  small  entities 
pursuant  to  the  Regulatory  Flexibility 
Act  (5  U  S,C,  BOl  ft  sf'o].  or  to  do  a 
Federalism  Assessment  pursuant  to 
Executive  Order  12612.  or  to  determine 
if  this  rule  imposes  an  annual 
recordkeeping  or  reporting  requirement 
on  10  or  more  persons  under  the 
Paperwork  Reduction  Act  [44  U.S.C.  cn. 
35). 

Ust  of  Subjects  in  13  CFR  Part  122 

Employee  benefit  piiics.  Exports, 
Handicapped,  ]x>a:i  programs^ 
liusiness.  Loan  programs — veterans. 
Reporting  and  recordkeeping 
requirements.  Small  businesses. 

For  the  reasons  set  out  in  the 
preamble,  part  122.  chapter  I.  title  13. 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  122-BUSfNESS  LOAMS 

1   Th"  Huth,,)']*},  ;  itation  for  part  122 
i,ontinues  t(i  rerui  as  follows: 

Authority  15  15  C.  634(b)t6)  and  636{b). 

2.  Section  122.»^,  Variable 
(iluctuating)  rate,  is  amended  by 
revising  paragraph  (gj  to  read  as 

f;  .liows: 

5  122.a-4     Vaftat)Jt  ffhictuatlng)  rate. 

*  «  •  *  • 

(g)  Higher  interest  rates  for  smaller 
loans.  For  a  variable  rate  loan  over 
$25,000  but  not  exceeding  $50,000.  the 


maximum  interest  rate  described  above 
may  be  increased  by  one  percentage 
point.  For  a  variable  rate  loan  of  $25UX)0 
or  less,  the  maximum  interest  rate 
described  above  may  be  increased  by 
two  percentage  points. 
***** 

(Catalogue  of  Federal  Domestic  Assistance 
Programs  .No.  59^)12,  Small  Business  Loans) 

Dated:  April  9,  1992. 
Patricia  Saiki, 
Administrator. 
|FR  Doc  92-8816  Filed  4-15-82;  8:45  am| 
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DEPARTMENT  Of  ENERGY 

Federal  Er>ergy  Regvitstory 

Comml&,S(on 

18  CFR  Pan  284 

(Docket  Nos,  RM91- 1  '1-00&,  RMe7-3*  a6\ 
Ord»f  No.  63€1 

Pipeline  Service  Obligations  and 
Revisions  to  RegLHations  Governtng 

Self-lmpiementiog  Transportation,  and 
Regulation  of  Natural  Gas  Pipellrves 
After  Partial  Wellhead  DeconUol 

Issued  April  8. 1992. 

agency:  Federal  Fjiergy  Regulatory 
I     "  r:  ission.  DOE. 
action:  Final  rule. 

SUMMAfm  The  commission  is  changing 
its  regulations  to  restructure  the  services 
provided  by  interstate  natural  gas 
pipelines.  The  changes  are  intended  to 
ensure  that  transportation  service  is 
equal  in  quality  for  all  gas  supplies, 
whether  the  customer  purchases  the  gas 
from  the  pipeline  or  from  another 
supplier.  This  should  maximize  the 
consumer  benefits  of  the  competitive 
wellhead  gas  market  by  allowing  buyers 
of  natural  gas  to  reach  as  many  sellers 
as  possible,  thereby  ensuring  that  the 
most  efficient  and  beneficial 
transactions  take  place. 
FFFECTivE  date:  This  rule  will  become 
■    ■■     ■  .-   M  ■.   18.  1992. 

F-OR  FURTMf  H  INFORMATION  CONTACT: 

Jeffrey  A.  faraunsiein.  uiiice  oi  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  (202)  208-2114. 

SUPPLEMFKTARV  tNFOR*«ATK)H:  In 

auoiM.in  Uj  i.u;;.-i,s*'.ing  '.r:*-  full  text  of  this 
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document  m  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
3104.  941  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS.  set  your  communications 
software  to  use  300. 1200.  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  final  rule 
will  be  available  on  CIPS  for  30  days 
from  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor,  La  Dom 
Systems  Corporation,  also  located  in 
room  3104.  941  North  Capitol  Street.  NE., 
Washington.  DC  20426. 
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Before  Commissioners:  Martin  L.  AJlday. 
Chairman;  Charles  A.  Trabandt, 
Elizabeth  Anne  Moler.  Jerry  J. 
Langdon  and  Branko  Terzic. 

I.  Introduction 

By  adopting  the  proposed  rule  with 
modifications,  this  rule  requires 
significant  alterations  in  the  structure  of 
interstate  natural  gas  pipeline  services 
in  light  of  the  changes  in  the  natural  gas 
industry  brought  about  by  the  Natural 
Gas  Policy  Act  of  1978  (NGPA),  >  the 
Commission's  open  access 
transportation  program.*  and  the 


'  15  U.S.C.  3301-3432  (1988). 

•  Regulation  of  Natural  Gag  Pipelines  After 
Partial  Wellhead  Decontrol,  Order  No.  438,  SO  FR 
42408  (Oct.  18.  1985).  FERC  Stats.  4  Regs. 
(Regulations  Preambles  1982-1985]  |  30.665  (1985). 
vacated  and  remanded.  Associated  Cos 
Distributors  v.  FERC.  824  F.2d  981  (D.C.  Cir.  1987). 
cert,  denied.  485  U.S.  1006  (1988).  readopted  on  an 
interim  basis.  Order  No.  50a  52  FR  30334  (Aug.  14, 
1987).  FERC  Stals.  ft  Regs.  (Regulations  Preambles. 
1986-1990]  \  30761  (1987).  remanded.  American  Cos 
Association  v.  FERC.  888  F  2d  136  (D.C.  Cir.  1989). 
readopted.  Order  No.  500-H.  54  FR  52344  (Dec.  21. 
1989),  FERC  Stats.  »  Regs.  [Regulations  Preambles 
1988-1990]  \  30.887  (1989),  rehg  granted  in  pan  and 
denied  In  part  Order  No.  50O-1.  55  FR  6605  (Feb  26. 
1990).  FERC  Stats.  »  Regs.  [Regulations  Preambles 
1986-1990]  \  30.880  (1990).  affd  in  part  and 
remanded  in  part.  American  Gas  Association  v. 
FERC.  912  F.2d  1496  (D.C.  Cir.  1990).  cert,  denied. 
Ill  S.  Ct.  957  (1991). 


Natural  Gas  Wellhead  Decontrol  Act  of 
1989  (Decontrol  Act).'  The  Commission 
believes  that  this  rule,  when  fully 
implemented,  will  finalize  the  structural 
changes  in  the  Commission's  regulation 
of  the  natural  gas  industry.  This  rule  will 
therefore  reflect  and  finally  complete 
the  evolution  to  competition  in  the 
natural  gas  industry  initiated  by  those 
changes  *  so  that  all  natural  gas 
suppliers,  including  the  pipeline  as 
merchant,  will  compete  for  gas 
purchasers  on  an  equal  footing.  As 
discussed  below,  this  promotion  of 
competition  among  gas  suppliers  will 
benefit  all  gas  consumers  and  the  nation 
by  "ensur[ing]  an  adequate  and  reliable 
supply  of  (clean  and  abundant]  natural 
gas  at  the  lowest  reasonable  price."  ' 

11  Public  Reporting  Requirements 

The  Commission  estimates  the  public 
reporting  burden  as  a  result  of  this  rtile 
to  be  an  average  of  4,810  hours  per 
response  for  FERC-545,  2.7  hours  for 
FERC-549  and  994  hours  for  FERC-592. 
The  annual  reporting  burden  associated 
with  this  rule  is  estimated  to  be  428  0V> 
hours  for  FERC-545,  410  hours  for 
FERC-549.  and  885.2  hours  for  FT.RC-59: 
for  a  total  of  429,385.2  hours.  The 
estimate  includes  time  for  reviewing  the 
requirements  adopted  by  this  rule, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information  and  filing 
this  information  with  the  Commission. 
Most  of  the  burden  hours  (428.090  hours 
under  FERC-545)  are  related  to  a  one- 
time implementation  tariff  filing 
requirement.  Interested  persons  may 
send  comments  regarding  these  burden 
estimates  or  other  aspects  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Federal  Energy  Regulatory 
Commission,  825  N.  Capi'ol  Street.  NE.. 
Washington,  DC  20426  [Attention: 
MichaelMiller,  (202)  208-14151:  and  to 
the  Office  of  Management  and  Budget, 
Washington.  DC  20503  [Attention:  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Commission]. 

III.  The  Commission's  Goals  in  Adopting 
This  Rule 

The  Commission's  responsibility 
under  the  Natural  Gas  Act  (NGA)  *  is  to 


'  P\jb!ic  Uw  No  101 -6fi,  103  Stat.  157  (1989). 

•  ThoBc  changes  are  discussed  in  detail.  I'nfm. 

•  S.  Rep  No  39,  lOlst  Cong  ,  Isl  Ses?..  at  p.  1 

1 1988;  and  H  R.  Rep  No.  29.  101 91  Cong.,  l9t  Sess..  at 
p.  2  (1989) 

•  15  VS.C.  717-717W  (1988). 
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protect  the  cxjnsumers  of  natural  gas 
from  the  exercise  of  monopoly  power  by 
piptlines  '  in  order  to  ensure  consumers 
"access  to  an  adequate  supply  of  gas  at 
a  reasonable  price."  *  This  mission  must 
be  undertaken  by  balancing  the  inte-ests 
of  the  investors  in  the  pipeline,  to  be 
compensated  for  the  risks  they  have 
assumed,  and  the  interests  of 
consumers,*  and  in  the  light  of  current 
economic,  regulatory,  and  market 
realities.  Hence,  the  Commission  must 
fulfil!  it^  NGA  mandate  in  the  context  of 
the  decontrolled  gas  commodity  market, 
the  competition  among  gas  merchants 
(including  pipelines)  for  gas  sales  !o 
local  distribution  companies  {LDCsj  and 
end  users,  such  as  industrials  and  gas- 
fired  electric  generators,  and  continued 
pipeline  market  power  over 
transportation.  In  addition,  the 
Commis.sion's  goal  here  is  inforine.J  by 
Congress'  urging,  when  it  enacted  the 
Decontrol  Act,  that  the  Commission 
"improve  [the]  competitixe  structure  (of 
the  natural  gas  industryj  in  order  to 
maxim.jze  the  benefits  of  [wellhead] 
decontrol."  '° 

At  the  same  time,  the  Commission 
recognizes  that  the  natural  gas  industry 
has  undergone  significant  changes  in  the 
past  ten  years.  H!sto.';cally,  pipelines 
have  served  as  gas  merchants — buying 
gas  at  the  wellhead  and  selling  it  at  the 
city  gate  to  LDCs.  This  bundle  sales 
service  was  reli.jble  and  suited  the 
regulato.f-y  and  commercial  situation 
then  prevailing  in  the  gas  industry. 
Indeed,  until  recently,  theie  was  little,  if 
any.  competition  between  gas  suppliers 
in  the  natural  gas  indu.str-y. 

The  Commission  has  recognized  the 
movement  to  competition  set  in  motion 
by  the  NGPA  in  1578.  From  the  special 
marketing  programs  in  1984.  to  the 
elimination  of  pipeline  minimum  bills,  to 
Order  Nos.  436  and  500,  the  Commission 
has  sought  to  promote  and  expand 
access  to  the  wellhead  market.  Now,  the 
complete  deregulation  of  the  wellhead 
market  is  on  the  horizon.  The 
Commission  must,  therefore,  take 
further  steps  to  ensure  Lhat  the  public 
can  realize  the  full  benefits  of  the 
competition  at  the  wellhead. 

Since  the  issuance  of  Order  No.  436, 
the  Commission's  efforts  to  adopt  a 


'  FPC  V.  Hope  Natarol  G<is  Co..  320  U.S  591.  610 
11944).  Associate  Cos  Distritwton  v.  FERC.  »2A 
F.2d  981.  99.S  |D.C  Cir.  1987),  cert,  denied.  485  U  S. 
1006  (1968)  (The  Natural  Gas  Act  has  the 
fundamenia!  purpose  of  protecting  interstfite  gas 
consumers  from  pipelines'  monopoly  power. ") 

•  Tpjos  Power  Corp.  v.  FEfiC.  908  F.2d  998. 1003 
(D.C  Cir.  1990). 

•  FPC  V.  Hope  Natural  Cos  Cb.  320  US.  591.  603 
(1944).  ("The  rute-makin^  process  under  the  |NGA| 

.  .  Involves  a  balancing  of  !hp  invi^lor  and 
consumer  interests.   1 

'"  H  R.  Rep  No.  28,  supm.  e'  p.  8. 


more  competitive  gas  market  have  bfen 
hindered.  Non-pipeline  sellers  have 
correctly  argued  that  the  transportation 
of  their  gas  supplies  is  not  comparable 
to  the  transportation  eml)edded  in  a 
pipeline's  sales  service,  particularly 
during  peak  periods.  This  hinders  their 
ability  to  sell  gas  on  a  long-term  basis. 
On  the  other  hand,  pipelines  have 
argued  that  existing  transportation 
service  cannot  be  improved  since  they 
must  retain  capacity  to  meet  LDCs* 
existing  certificated  sales  levels  and 
fulfill  their  NGA  section  7(c)  service 
obligations.  At  the  same  time  LDCs  have 
argued  that  they  cannot  convert  existing 
certificated  firm  sales  service  to 
transportation  because  that 
transportation  may  not  be  as  reliable  as 
existing  pipeline  bundled  sales  service 
during  peak  periods.  In  addition,  LDCs 
have  been  concerned  that  transportation 
capacity  will  be  abandoned  at  the  end 
of  the  contract  term,  should  they  convert 
from  firm  sales  to  firm  transportation. 

This  rule  addresses  all  of  those  issues. 
First,  the  Commission  is  taking  steps  to 
equalize  the  transportation  of  gas  sold 
by  pipelines  and  nonpipeline  sellers. 
Second,  the  Commission  is  providing  a 
means  to  recover  all  of  the  costs  of 
restructuring  existing  non-market 
sensitive  gas  supply  contracts.  Finally. 
the  Commission  is  providing  for  a  "no- 
notice"  transportation  service  in 
response  to  those  who  have  expressed  a 
particular  conc^ern  about  reliability 
during  peak  periods.  In  addition,  the 
Commission  is  responding  to  concerns 
about  pregranted  abandonment  for 
transportation  services  at  the  end  of  the 
contract  term. 

The  Commission  must  create  a 
regulatory  environment  in  which  no  gas 
seller  has  a  competitive  advantage  over 
another  gas  seller.  In  particular,  the 
Commission  must  regulate  the  pipeline 
transportation  system  and  ensures  that 
pipeline  sales  for  resale  in  a  manner  that 
pipeline  control  of  the  transportation 
system — a  natural  monopoly — does  not 
give  a  competitive  advantage  to 
pipelines  over  other  sellers  in  the  sale  of 
natural  gas.  This  will  ensure  that  the 
benefits  of  decontrol  redound  to  the 
consumers  of  natural  gas  to  the 
maximum  extent  as  envisioned  by  the 
NGPA  and  the  Decontrol  Act." 

The  Commission's  primary  aim  in 
adopting  the  instant  regulations  is  to 
improve  the  competitive  structure  of  the 
natural  gas  industry  and  at  the  same 


■ '  "Repeal  of  the  nimainlng  wellhead  controls 
will  promote  the  unimpeded  transmission  of  markel 
signaU  from  bumertip  to  wellhead  and  thereby  help 
to  ensure  adequate  supplies  of  reasonably  priced 
natural  gaa  In  the  future."  S.  Rep.  No.  39,  supra,  at  p. 


time  maintain  an  adequate  and  reliable 
service.  The  Commission  will  do  this  by 
regulating  pipelines  as  merchants  and  as 
open  access  transporters  in  a  manner 
that  accomplishes  two  fundamental 
goals.  The  first  goal  is  to  ensure  that  all 
shippers  have  meaningful  access  to  the 
pipeline  transportation  grid  so  that 
willing  buyers  and  sellers  can  meet  in  a 
competitive,  national  market  to  transact 
the  most  efficient  deals  possible.  As  the 
House  Committee  Report  to  the 
Decontrol  Act  stated:  "All  sellers  must 
be  able  to  reasonably  reach  the  highest- 
bidding  buyer  in  an  increasingly 
national  market.  All  buyers  must  be  free 
to  reach  the  lowest-selling  producer,  and 
obtain  shipment  of  its  gas  to  them  on 
even  terms  with  other  supplies."" 

The  Commission's  second 
fundamental  goal  is  to  accomplish  the 
first  goal  in  a  way  that  continues  to 
ensure  consumers  "access  to  an 
adequate  supply  of  gas  at  a  reasonable 
price."  "  The  Commission  will  act  in  a 
way  that  harmonizes  both  goals  and 
thereby  promotes  competition  and 
protects  gas  consumers.  The 
Commission's  intent  is  to  further 
"facilitat|e]  the  unimpeded  operation  of 
market  forces  to  stimulate  the 
production  of  natural  gas  *  *  *  [and 
thereby)  contribute  to  reducing  our 
Nation's  dependence  upon  imported  oil, 
help  to  ensure  the  availability  of  clean- 
burning  natural  gas  for  purposes  of 
addressing  environmental  problems  and 
the  need  for  electric  generating 
capacity!.]"  '* 

The  Commission  believes  lhat  to 
accomplish  those  objectives  it  is  vital  to 
give  all  gas  purchasers  (LDCs  and  end 
users,  such  as  industrials  and  gas-fired 
electric  generators)  the  ability  to  make 
market-driven  choices  about  the  price  of 
gas  as  a  commodity  and  about  the  cost 
of  delivering  the  gas.  Simply  put. 
efficiency  in  the  now  national  gas 
market  can  be  realized  only  when  the 
purchasers  of  a  commodity  know.  In  a 
timely  manner,  the  prices  of  the  distinct 
elements  associated  with  the  full  range 
of  services  needed  to  purchase  and  then 
deliver  gas  from  the  wellhead  to  the 
burnertip.  Only  then  will  gas  purchasers 
be  able  to  purchase,  based  upon  their 
needs,  the  exact  services  they  want  with 
full  recognition  of  the  prices  thai  ihey 
would  have  to  pay.  And  only  then  will 
the  Com.mission  be  assured  that  all  gas 
is  transported  to  the  market  place  on 
fair  terms.  What  best  serves  the 
interests  of  gas  purchasers — the  ability 


"  H.R.  Rep.  No  29.  supra,  al  p  & 
"  TeJHS.  supra,  al  1003:  H.R  Rep,  No.  19.  Kupr,j.  ni 
p.t 

'*  S-  Rep  No.  39.  supra,  at  p  2. 
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to  make  informed  choices — is  also 
important  for  gas  sellers.  Nonpipeline 
sellers  also  need  to  know  the  prices  of 
the  distinct  elements  of  pipeline  services 
in  order  to  price  their  product  and  to 
decide  the  exact  pipeline  services 
needed  to  bring  their  gas  to  market.  This 
rule  provides  both  gas  purchasers  and 
gas  sellers  with  the  ability  to  make  the 
necessary  informed  choices. 

The  Commission  is  adopting  the  major 
elements  of  the  proposed  rule,  as 
modified  below.  In  brief,  this  rule 
requires  pipelines  to  unbundle  [i.e., 
separate)  their  sales  services  from  their 
transportation  services  at  an  upstream 
point  near  the  production  area  and  to 
provide  all  transportation  services  on  a 
basis  that  is  equal  in  quality  for  all  gas 
supplies  whether  purchased  from  the 
pipeline  or  from  any  other  gas  supplier. 
This  rule  issues  blanket  sales 
certificates  to  pipelines  so  that  they  can 
offer  unbundled  firm  and  interruptible 
sales  services  at  market-based  rates.  In 
addition,  pipelines  will  be  required  to 
provide  a  variety  of  transportation 
services  to  their  shippers.  This  includes 
a  new  unbundfed  "no-notice",  firm 
transportation  service,  firm 
transportation  service  that  is  unbundled 
and  improved  in  quality,  unbundled 
storage  services,  and  interruptible 
transportation  services,  among  others. 
As  stated  above,  this  will  permit  gas 
purchasers  and  gas  sellers  to  choose  the 
exact  transportation  service  that  they 
want,  including  a  combination  of 
services  that  will  ensure  that  the 
pipelines  can  deliver  an  adequate 
supply  of  gas  to  the  city  gate  from 
various  sources  when  that  supply  is 
needed. 

This  rule  also  amends  §  284.221(d)  of 
the  Commission's  Regulations  "  in 
further  response  to  the  remand  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in  American 
Gas  .Association  v.  FERC.  912  F.2d  1496 
(DC.  Cir.  1990).  cert,  denied.  Ill  S.  Ct. 
957  (1991)  [ACA  11).*^  The  amendment 
to  §  284.221(d)  would  allow 
pregranted  abandonment  for 
interruptible  and  short-term  (one  year  or 
less)  firm  transportation,  and  for  long 
term  (over  one  year)  firm  transportation 
under  certain  conditions.  In  addition, 
this  rule  adopts  the  straight  fixed 
variable  method  for  rate  design,  unless 
the  Commission  provides  otherwise. 
Finally,  this  restructuring  rule  modifies 


the  terms  of  existing  capacity  brokering 
programs  to  conform  to  a  generic 
capacity  releasing  program  that 
incorporates  many  features  of  capacity 
brokering  while  addressing  concerns 
about  the  discriminatory  allocation  of 
pipeline  capacity. 

IV.  Background 

A  brief  history  of  the  natural  gas 
industry  and  its  regulation  puts  the 
instant  rulemaking  in  historical 
perspective,  and  shows  that  the  rule  is  a 
logical  outgrowth  of  the  changes  in  both 
the  industry  and  its  regulation  as  they 
have  evolved  over  the  last  fifty  plus 
years. 

In  1938,  Congress  enacted  the  NGA  to 
regulate  the  sale  for  resale  in  interstate 
conunerce  of  natural  gas.'''  Congress' 
action  stemmed  from  the  Supreme 
Court's  barring  of  state  regulation  of 
wholesales  of  natural  gas  '*  and  from  a 
1935  report  of  the  Federal  Trade 
Commission  (FTC).»»  The  FTC  report 
specifically  referred  to  the 
"[ulnregulated  control  of  pipe-line 
transmission  and  of  wholesale 
distribution"  as  a  "positive  evil."  *°  The 
FTC  report  described  the  significance  of 
control  over  the  pipelines  as  follows: 

Whoever  controls  the  channels  by  which  a 
product  is  marketed  controls  the  market  so 
far  as  the  supply  is  concerned.  Concentrated 
control  of  those  channels  confers  a  strategic 
advantage  that  may  be  used  by  those 
possessing  it  to  extend  their  domination  into 
both  the  producing  and  distributing  branches 
of  the  industry.*' 

In  that  light,  Corigress  enacted  the 
NGA  because  it  "considered  that  the 
natural  gas  industry  was  heavily 
concentrated  and  that  monopolistic 
forces  were  distorting  the  market  price 
for  natural  gas."  **  Congress'  "primary 
aim  *  *  *  was  to  protect  consumers 
against  exploitation  at  the  hands  of 
natural  gas  companies"  *'  to  ensure 
consumers  "access  to  an  adequate 
supply  of  gas  at  a  reasonable  price."  ^* 
Congress,  therefore,  regulated  the 
interstate  chain  of  distribution  of  natural 
gas  from  the  wellhead  to  market  under  a 
public  utility  model.**  The  "heart  of  the 


new  regulatory  system"  was  the  "fixing 
of  'just  and  reasonable'  rates"  ^^  for 
natural  gas  companies  (both  producers 
and  pipelines)  engaging  in  the  sale  for 
resale  m  interstate  commerce  of  natural 
gas.*^  The  stracture  of  the  natural  gas 
industry  regulated  by  the  NGA  was 
simple.  The  producers  would  sell  their 
natural  gas  m  the  production  area  to  the 
interstate  pipelines  at  Commission- 
detenr.ined  |ust  and  reasonable  rates. 
The  pipelines  would  transport  their 
purchased  gas  and  their  own  production 
to  the  city  gate  for  sale  to  local 
distribution  companies  |IJ)Cs)  at 
Commission-determi.ied  just  and 
reasonable  rates  which  recovered  both 
the  pipelines'  cost  of  gas  and  cost  of 
transmission.  In  addition,  the  pipelines 
would  sell  gas  to  end  users  in 
nonjurisdictional  sales  with  an 
appropriate  allocation  of  costs  to  the 
nonjurisdictional  services.'"'  Producer 
sales  to  LDCs  or  end  users  in  the 
production  area,  with  the  pipeline 
providing  only  the  transportation,  were 
rare.  The  central  features  of  the  NGA- 
regulated  natural  gas  industry  were 
Commission-determined  just  and 
reasonable  prices  and  interstate  pipeline 
sales  of  gas  for  resale  to  LDCs  at  the 
city  gate  at  those  prices  in  transactions 
that  combined  or  bundled  into  one 
package  the  pipelines'  gas  supply  and 
transmission  costs. 

The  interstate  natural  gas  shortages  of 
the  1970s  were  the  catalyst  for  reform  of 
the  regulation  of  the  natural  gas 
industry.  Simply  put.  the  Commission's 
struggles  with  producer  rates  did  not 
prove  adequate  to  the  task  of  ensuring 
an  adequate  supply  of  interstate  gas.** 
Hence.  Congress  responded  to  the 
natural  gas  shortages  by  enacting  the 
NGPA  to  increase  the  flow  of  gas  into 
the  interstate  market. 

The  NGP.-^  created  new  statutory 
rates  for  the  wholesale  gas  market,  for 
so-called  "first  sales"  of  natural  gas.  in 
lieu  of  rates  established  by  the 
Commission,  Those  new  rates  were 
"intended  to  provide  investors  with 


'»  18  CFR  284.221(d). 

'*  As  discussed  t>elow.  on  Februdry  13.  1991.  the 
CoRimission'i  initial  response  to  the  ACA  II  remand 
wRt  to  issoe  an  order  staying  in  part  S  Z84.221|d). 
Natural  Gas  Pipelines  After  Partial  Wellhead 
Decontrot.  56  FR  6962  (Feb  21.  1991):  III  FERC  Stats 
a  Regs.  1  30.915  (Fob.  13.  1991)  (Order  No.  5(»-J). 


"15  U  S.C  717-n7w  (1988). 

'•  See.  eg..  Peoples  Natural  Gas  Co.  v.  Public 
Senice  Commission  of  Pennsylvania.  270  U.S.  550 
(1926). 

'•  Final  Report  of  the  Federal  Trade  Commission 
to  the  Senate  of  the  United  States  pursuant  to  S. 
Res.  83.  TOth  Cong..  Ist  Scss.  (1935). 

•«  Id  at  615 

»'  W.  alS91. 

"  FTC  V.  Texaco.  lnc„  417  U.S.  38a  397-398 
(1974). 

"  FPC  V.  Hope  Natural  Gas  Co..  320  U.S.  591. 610 
(1944). 

'*  Tejas.  supra,  at  1003. 

»  Mobil  Oil  Corp.  V.  FPC  417  U.S.  283.  302-03 
n.23  (1974). 


"  FPC  V.  Hope  Natural  Gas  Co..  320  U.S.  591. 611 
(1944). 

"  In  Phillips  Petroleum  Co.  v.  Wisconsin,  347 
US.  672  (1954).  the  Supreme  Court  held  that  the  just 
and  reasonable  rate  prescription  of  the  NGA 
applied  to  the  ra'es  of  jins  producers.  See  also  the 
discussion  of  producer  regulation  under  the  NGA  in 
Public  Service  Commission  of  the  State  of  New 
York  V.  Mid-Louisiana  Cos  Co..  463  U.S.  319.  327- 
331  (1983). 

"  See,  e.g.,  Colorado  Interstate  Gas  Co.  v.  FPC. 
324  US  581  (1945). 

»•  See  Public  Service  Commission  of  the  Stale  of 
New  York  v.  MidLouisicna  Gas  Co..  463  U.S.  319. 
330-31  (1983).  Commission  established  prices  for 
gas  in  the  interstate  market  could  not  compete  with 
prices  available  in  the  Intrastate  markets  where  the 
prices  were  not  regulated. 
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adequate  incentives  to  develop  new 
sources  of  supply."  ^° 

As  part  of  the  new  rate  structure,  the 
NGPA  also  started  the  process  of 
decontrolling  wellhead  prices  of  natural 
gas.  Upon  decontrol,  NGPA  Section  601 
removed  much  of  the  pricing  of  the 
nation's  natural  gas  supplies  from  the 
Commission's  regulatory  jurisdiction.^' 
In  addition,  the  NGPA,  in  section  311, 
broke  down  the  existing  barriers 
between  intrastate  and  interstate 
markets  for  natural  gas.  In  that  vein. 
Congress  took  action  to  promote  gas 
transportation  by  interstate  and 
intrastate  pipelines  by  authorizing  the 
Commission  to  approve  certain 
transportation  arrangments  outside  of 
the  NGA's  certification  requirements.^^ 
For  example,  NGPA  section  311(a)(1) 
authorized  the  Com.mission  to  approve 
the  transportation  of  gas  by  an 
interstate  pipeline  on  behalf  of  any 
intrastate  pipeline  and  any  LDC.  In  sum, 
the  NGPA's  aim  was  to  permit  a 
competitive  wellhead  market  where 
market  forces  play  a  "more  significant 
role  in  determining  the  supply,  the 
demand,  and  the  price  of  natural 
gas."  ^' 

The  NGPA,  therefore,  radically 
changed  a  key  aspect  of  the  natural  gas 
industry  by  eliminating  Commission- 
determined  prices  for  first  sales  of 
natural  gas.  In  doing  that,  the  NGPA 
"reflect[ed]  the  workably  competitive 
nature  of  the  production  industry."  ^* 
Moreover,  the  NGPA  accelerated  a 
fundamental  change  in  the  natural  gas 
industry — "natural  gas  •  *  *  [became]  a 
separate  and  distinct  economic 
commodity:  distinct  from  oil,  distinct 
from  transportation,  and  distinct  from 
storage  and  various  load  balancing 
services."  ^* 

In  1985,  the  Com.mission  adopted 
Order  No.  436  ^°  in  response  to  the 


'">  Id  nl  23A  In  the  NGPA,  Congress  eliminated 
this  distinction  between  the  Interstate  and 
intrastate  gas  markets. 

"  See  PennzoilCo.  v.  FERC.  &45  F.2d  3B0,  380-383 
(5th  Cir.  1381).  ccrL  denied.  454  US.  1142  (1982): 
Associated  Gas  Distributors  v.  reRC.  824  F.2d  981. 
1001  (D.C.  Cir.  1987),  cert,  denied.  485  U.S.  1006 
(1B88):-See  also  Order  No.  500-H,  supra  n.2,  FERC 
Stata.  &  Regs  [Regulations  Preambles  1986-1990)1] 
30.867  at  p.  31.537-iO  (1989). 

"  Section  601(a)(2)(A)  of  the  NGPA  provides  that 
the  Commission  does  not  have  NGA  Section  1(b) 
jurisdiction  over  NGPA  Section  311  transportation. 

"  Transcontinental  Gas  Pipe  Line  Corp.  v.  State 
Oil  and  Gas  Board  of  Miss..  474  U.S.  409. 422  (1986). 

"*  Order  No.  436.  supra  n  2  at  p.  31.470.  See  also 
Pennzoil  Co  v  FERC.  645  F  2d  3(J0.  378-79  (5th  Cir. 
1981).  cert,  denied.  454  U.S.  1142  (1982). 

"  Id.  at  pp.  31.472-73  (emphasis  in  original). 

"  See  n.2.  supra. 


NGPA's  aim  to  permit  a  more 
competitive  wellhead  market  and  to  the 
economic  changes  in  the  natural  gas 
industry.^''  Order  No.  436  instituted 
open-access,  non-discriminatory 
transportation  to  permit  downstream 
gas  users  such  as  LDCs  and  industrials 
to  buy  gas  directly  from  gas  merchants 
in  the  product  area  and  to  ship  that  gas 
via  the  interstate  pipelines. 

To  achieve  open  access 
transportation,  Order  No.  436  adopted 
three  key  regulations  that  are  pertinent 
here.  First,  pipelines  were  required  to 
permit  their  firm  sales  customers  to 
convert  their  firm  sales  entitlements  to  a 
volumetrically  equivalent  amount  of 
firm  transportation  service  over  a  five- 
year  period.'*  Second,  the  pipelines 
were  required  to  offer  their  open-access 
transportation  services  without 
discrimination  or  preference. ''  Third, 
the  pipelines  were  required  to  design 
maximum  rates  to  ration  capacity  during 
peak  periods  and  to  maximize 
throughput  for  firm  service  during 
offpeak  periods  and  for  interruptible 
service  during  all  periods.*"  Order  No. 
436  thus  provided  the  downstream  gas 
purchasers  with  an  alternative  to  buying 
gas  from  the  pipelines  in  the  distribution 
area  under  the  pipelines'  bundled  sales 
services. 

Order  No.  436's  open-access 
transportation  program  has 
accomplished,  in  part,  its  goals  of 
increasing  competition  and  treating  the 
sale  of  gas  and  the  transportation  of  gas 
as  separate  economic  transactions.  Two 
facts  attest  to  the  considerable  success 
of  Order  No.  436.  First,  an  active  and 
viable  spot  market  has  developed  for 
gas.*'  Second,  the  role  of  pipelines  has 
changed  from  primarily  merchants  of 
natural  gas  in  the  distribution  area  to 
both  merchants  of  natural  gas  and 
nondiscriminatory  transporters  of 
natural  gas  owned  by  others. 

Indeed,  pipeline  transportation  now 
accounts  for  about  79  percent  of  total 
annual  interstate  pipeline  throughput.*^ 


"  See  the  discussion  in  Order  No.  433.  supra  n.2 
at  pp.  31.469-70  and  31.472-74. 

'•l8CFR284.ia 

"  18  CFR  284.8(b)  and  284.9(b).  The  pipelines 
could  impose  reasonable  operational  conditions  to 
effectively  manage  their  systems.  18  CFR  284.8(c) 
and  284.9)(c). 

"IS  CFR  284.7(c)(1)  and  (2). 

' '  See  the  Commission  staff  study  in  Interim  Gas 
Supply  Charges  and  Interim  Gas  Inventory  Charges, 
Notice  of  Proposed  Policy  Statement,  "Use  of  Spot 
Market  Prices  for  Sales  Service  and  Gas  Inventory 
Charges",  47  FERC  %  61.294  Appendix  at  pp.  62.038- 
62  040  (1989)  ("Staff  concludes  that  the  spot  market 
is  a  well  functioning  market  in  the  sense  that  it  is 
broad  and  that  prices  do  indicate  its  responsiveness 
to  supply  and  demandj.]"  Id.  at  p.  62,036). 

*'  Energy  Information  Administration/Natural 
Gas  Monthly  (Feb.,  1992);  DOE/ElA-0130  (92/02). 
From:  Table  15.  Natural  and  Other  Gases  Produced 


This  reverses  the  historical  function  of 
pipelines,  which  prior  to  Order  No.  436 
acted  primarily  as  gas  merchants.*' 
Today,  gas  transported  on  behalf  of  non- 
pipeline  shippers  plays  a  major  role  in 
providing  service  to  customers, 
including  service  during  the  winter 
heating  season.**  The  active  spot 
market  and  significant  pipeline 
transportation  of  gas  owned  by  others 
illustrate  that  pipelines  and  other  gas 
merchants,  such  as  producers  and 
marketers,  are  vigorously  competing  in 
the  sale  of  gas  to  LDCs  and  other  end 
users. 

To  repeat,  the  NGPA  and  Order  No. 
436  fundamentally  changed  two  key 
components  of  the  natural  gas  industry. 
First,  the  price  of  natural  gas  as  a 
commodity  was  no  longer  subject  to 
Commission-determined  rates.  Second, 
the  transportation  and  sale  of  natural 
gas  became  distinct  economic  and 
commercial  services.  In  that  manner, 
pipelines  and  other  gas  merchants  have 
become  direct  competitors  in  the  sale  of 
gas  to  LDCs  and  to  end  users,  such  as 
industrials  or  gas-Fired  electric 
generators. 

In  1989.  Congress  built  upon  the 
significant  changes  in  the  natural  gas 
industry  shaped  by  the  NGPA  and  Order 
No.  436  by  enacting  the  Decontrol  Act. 
*'  This  legislation  amended  the  NGPA 
"to  repeal  all  remaining  price  controls 
on  wellhead  or  'field'  sales  of  natural 
gas"  **  in  order  to  obtain  "more 
abundant  [gas]  supplies"  at  "lower 
prices"  by  creating  competition  among  a 
"set  of  efficient  producers."  *'  The 
House  Committee  Report  stated  that  the 
Commission's  "current  competitive 
'open  access'  pipeline  system  (should 
be]  maintained"  and  further  described 


and  Purchased  by  Major  Interstate  Natural  Gases 
Pipeline  Companies.  1985-1991  (around  80  percent 
transportation):  Interstate  Natural  Gas  Association 
of  America.  Issue  Analysis:  Carnage  Through  1990 
(July  1091),  From:  Table  A-1,  Carriage  for 
Distributors,  End-Users,  and  Marketers  and  Sales 
Summary  (79  percent  transportation)  (INGAA  luly 
1991  paper).  The  updated  INGAA  paper  shows 
transportation  at  83  percent  for  the  first  half  of  1991. 
Interstate  Natural  Gas  Association  of  America. 
Issue  Analysis:  Carriage  Through  the  First  Half  of 
1991  (November  1991),  From:  Table  A-1  Carriage  for 
Distributors.  End-Users,  and  Marketers  and  Sales 
Summary  (INGAA  November  1991  paper). 

*'  In  1984.  transportation  amounted  to  8  percent 
of  the  total  gas  carried  to  market  by  pipelines. 
INGAA  November  1991  paper,  supra.  Table  A-1. 

**  In  the  First  quarter  of  1990.  sales  gas  amounted 
to  29  percent  of  total  carnage  delivered  to  market. 
In  the  first  quarter  of  1991.  that  figure  was  21 
percent.  The  remainder  was  gas  earned  to  market 
for  LDCs.  for  end  users  and  for  marketers.  INGAA 
November  1991  paper,  supra.  Table  A-1. 

"  Pub.  L  No.  101-60, 103  Stat.  157  (1969). 

♦•  H.R.  Rep.  No.  29  supra,  at  p.  2. 

"  Id.  at  7. 
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the  importance  of  open  access 
transportation  as  follows: 

The  Committee  stresses  that  these  new 
rules,  and  especially  the  wide  adoption  of 
blanket  cerlificates  for  non-discriminatory 
open  access  interstate  transportation  of  non- 
pipeline  gas,  are  essential  to  its  decision  to 
complete  the  decontrol  process.  All  sellers 
must  t>e  able  to  reasonably  reach  the  highest- 
biddmg  boyer  in  an  increasingly  national 
market.  All  buyers  must  be  free  to  reach  the 
lowest-selling  producer,  and  obtain  shipment 
of  its  gas  to  them  on  even  terms  with  other 
supplies.(''*| 

The  House  Committee  Report  further 
urged  the  Ck)mmission  "to  retain  and 
improve  this  competitive  structure  in 
order  to  maximize  the  benefits  of 
decontrol."  *•• 

The  Decontrol  Act  did  not.  however. 
alter  the  NGA's  consumer  protection 
mandate.  Indeed,  the  House  Committee 
Report  stated: 

Though  not  protected  by  remaining 
wellhead  controls,  consumers  stiil  have  a 
stake  in  how  FERC  handles  gas  pipeline 
transportation  issues  and  allocates  gas  costs. 
This  legislation  does  not  deregulate  gas 
pipelines  *  *  '  .(»°] 

Similarly,  the  Senate  Committee 
Report  stated  that  "the  purpose  [of  the 
legislation)  is  to  promote  competition  for 
natural  gas  at  the  wellhead  in  order  to 
ensure  consumers  an  adequate  and 
reliable  supply  of  natural  gas  at  the 
lowest  reasonable  price."[*']  In 
addition,  the  Senate  Report  stated: 

While  this  bill  decontrols  the  first  sale  of 
natural  gas.  it  does  not  deregulate  interstate 
natural  gas  pipelines.  The  term  "first  sale",  as 
defined  by  section  2(21)  of  the  NGPA, 
expressly  excludes  "the  sale  of  any  volume  of 
natural  gas  by  any  interstate  pipeline."  A 
pipeline's  obligation  to  serve  its  customers 
anses  out  of  the  Natural  Gas  Act  and  is  not 
affected  by  the  decontrol  of  first  sale 
transactions  under  the  NGPA.[*J| 

To  sum  up.  in  the  evolution  of  the 
natural  gas  industry  from  passage  of  the 
NGA  in  1938  to  the  passage  of  the 
Decontrol  Act.  the  industry  has  been 
transformed  from  the  "traditional" 
structure  where  "pipelines  purchased 
gas  from  producers  [at  regulated  prices] 
and  transported  that  gas  to  consuming 
markets  where  it  was  resold  to  LDCs  [at 
regulated  prices]  and  end  users"  *'  to  a 
new  structure  where  "LDCs  and 
industrial  end  users  increasingly  have 
utilized  pipelines  only  to  transport  [at 
regulated  rates]  the  gas  that  they 
purchase  [at  decontrolled  prices] 
directly  from  producers  and  markets."  *♦ 


Indeed,  as  stated  above,  the  role  of 
natural  gas  pipelines  has  changed 
significantly,  since  pipeline 
transportation  services  now  account  for 
79  percent  of  pipeline  throughout.^*  This 
is  a  significant  reversal  from  the 
pipelines'  pre-Order  No.  436  primary 
role  as  merchants  of  a  bundled  sales 
service. 

Hence,  at  present,  pipelines  compete 
with  other  sellers  of  natural  gas  for  sales 
to  LDCs  and  end  users,  such  as 
industrials  and  gas-fired  electric 
generators.  However,  under  the  present 
regulatory  structure  of  the  natural  gas 
industry,  those  competitors  move  their 
gas  through  the  pipeline  network  using 
mainly  interruptible  transportation 
service,  which  amounted  to  51  percent 
of  deliveries  for  market  in  1990.**  Most 
pipelines,  on  the  other  hand,  sell  their 
gas  in  the  distribution  area  on  a  firm 
basis  and.  therefore,  use  the  firm 
transportation  embedded  within  their 
bundled,  firm  sales  service  to  move  their 
gas.  The  interruptible  transportation 
used  to  move  much  of  the  gas  competing 
with  pipeline  gas  is.  by  definition, 
inferior  to  the  firm  transportation 
included  within  the  bundled.  Firm  sales 
service. 

In  addition,  although  competitors 
moved  their  gas  through  the  pipeline 
network  in  1990  using  firm 
transportation  amounting  to  28  percent 
of  total  deliveries  for  market,'^  this  firm 
transportation,  as  discussed  below,  is 
inferior  in  quality  to  the  firm 
transportation  embedded  within  the 
pipelines'  bundled,  city -gate,  firm  sales 
service.  Simply  put.  the  latter  service 
has  access  to  essential  facilities  and 
services,  such  as  storage,  that  are  not 
generally  available  to  shippers  currently 
using  firm  transportation.  Hence,  the 
natural  gas  industry  has  not  completed 
its  evolution  to  the  point  where  all  gas  is 
shipped  on  even  terms  without  regard  to 
the  identity  of  the  supplier. 

V.  The  Anticompetitive  Effect  ol  the 
Current  Regulatory  Environment  and 
Pipeline  Ser\  ices 

The  fundamental  issue  before  the 
Commission  is  whether  the  current 
regulatory  structure  provides  all  gas 
sellers  with  the  same  opportunity  to 
compete  for  gas  purchasers.  The 


Commission  must  examine  the  current 
pipeline  sales  services  and  firm  and 
interruptible  transportation  services  as 
well  as  its  regulatory  methods  to 
determine  whether  they  operate  to  give 
competitive  advantages  and 
disadvantages  to  the  various 
participants  in  the  natural  gas  industry. 
If  the  Commission  concludes  that  its 
current  regulatory  structure  and  the 
current  form  of  bundled  pipeline 
services  are  unduly  discriminatory  and 
anticompetitive,  and  therefore  unlawful 
under  NGA  Section  5,**  it  must  fashion 
a  remedy  that  corrects  the  undue 
discrimination.*' 

This  remedial  action  must  not 
undermine  the  quality  or  reliability  of 
services  received  by  the  pipeline 
customers.  For.  as  discussed  below,  it  is 
vital  that  pipeline  customers  continue  to 
have  access  to  an  adequate  and  reliable 
supply  of  gas  when  needed  to  meet  the 
needs  of  gas  consumers  at  all  times. 

In  1990,  although  21  percent  of 
pipeline  deliveries  to  market  were 
pipeline  sales  as  opposed  to 
transportation  of  gas. ^°  a 
disproportionate  amount  of  pipeline 
capacity  was  reserved  for  pipeline  firm 
sales  services.  This  is  attested  to  by  the 
fact  that,  in  1990,  51  percent  of  the 
pipeline  deliveries  to  market  used 
interruptible  transportation.*'  This 
considerable  movement  of  gas  by 
interruptible  transportation  shows  that 
firm  sales  customers  have  not  converted 
their  firm  sales  entitlements  to  firm 
transportation  service.  According  to 
INGAA.  "[cjonversions  of  maximum 
daily  quantity  (MDQj  rights  amounted  to 
slightly  over  24  percent,  or  8.5  Bcf/day. 
for  the  *  *  •  period  (1988-1990)."  ^^ 


♦•  Id  at  6 

'*  Id.  (Emphasis  added). 

"  Id  at  4. 

' '  S.  Rep.  No.  3a  supra,  at  p  1 

"W.  at9 

"W.  ate. 


»*  1NGA.\  November  1991  paper,  supm.  Table  A- 
1. 

»•  INCAA  Novemt>er  1991  paper,  supra..  Table  A- 
6.  Sales  and  Firm  and  Interruptible  Transportation 
ai  a  Percentage  of  Total  Deliveries  for  Market 
through  First  Half  1991.  In  the  first  half  of  1991. 
interruptible  transportation  amounted  to  52  percent 
of  total  deliveries  for  market.  Id. 

^^  Id.  In  the  first  half  of  1991.  firm  transportation 
amounted  to  31  percent  of  total  deliveries  for 
market.  Id. 


'•  N'CA  section  5(a)  provides  in  pertinent  part 
that: 

"Whenever  the  Commission,  after  a  heari.Tg  had 
upon  its  own  motion  or  upon  complaint  of  any  stale, 
municipality.  State  commission,  or  gas  distributing 
company,  shall  Bnd  that  any  rate,  charge,  or 
classification  demanded,  observed,  charged,  or 
collected  by  any  natural  gas  company  in  connection 
with  any  transportation  or  sale  of  natural  gas. 
subject  to  the  jurisdiction  of  the  Commission,  or  that 
any  rule,  regulation,  practice,  or  contract  aKecting 
such  rate,  charge,  or  classification  is  unjust, 
unreasonable,  unduly  discriminatory,  or 
preferential,  the  Commission  shall  determine  the 
just  and  reasonable  rate,  charge,  classification,  rule, 
regulation,  practice,  or  contract  to  be  thereafter 
observed  and  in  force,  and  shall  fix  the  same  by 
order  •••.'• 

"  Office  of  Consumers' Counsel  .v.  FERC.  783 
F.2d  206.  236  (DC  Cir  1986) 

•"  INGAA  November  19P1  paper,  supra.  Table  A- 
1  Table  1  lo  this  o.-der  sets  forth  pipeline  ""Sales 
Share  as  a  percent  of  Tolul  Gas  Delivered  for 
Market"  frcm  19a4-1991.  Most  of  the  sales  were  firm 
sales. 

•'  1NGA.\  November  1991  paper,  supra.  Table  A- 
6.  The  remaining  28  percent  of  the  throughput  was 
firm  transportation. 

•=  INGA.^  luly  1991  paper,  supra,  at  p.  3.  l.NGAA 
further  stated  that  "lojf  the  22  responding  pipelines. 

Continued 


Federal  Register  /  Vol.  57,  No.  74  /  Thursday,  April  16.  1992  ,'  Ri 


132-3 


This  is  confirmed  by  the  pipeline 
capacity  reports  filed  with  the 
Commission  under  §  284.12  of  the 
regulations.  The  1991  Capacity  Reports 
for  major  pipelines  that  made  bundled 
sales  show  that  over  60  percent  of  peak 
day  capacity  on  major  pipelines  was 
reserved  for  pipeline  firm  sales  service. 
This  is  shown  by  table  2  below.  For 
those  same  pipelines,  as  shown  in  Table 
3, 1990-91  pipeline  sales  accounted  for 
only  18.8  percent  of  total  throughput. 

Table  1.— Sales  Share  as  a  Percent 
OF  Total  Gas  Delivered  to  Market 


Year 

01 

02 

03 

04 

■  384 

94 
90 
77 
58 
51 
37 
29 
21 

91 
84 
59 
33 
27 
21 
17 
12 

90 

77 
49 
38 
27 
21 
15 
N.A. 

91 

1 985 

78 

'986 

58 

'  987 

43 

1988 

37 

1989 

35 

1990 

22 

1991 

NA 

N  A  =  Not  AvaiiaWe 

Source   iNGAA,  fssve  Anaiy&s   Ca-^age  Thrauyf- 
'^e  First  Hart  0(  '991   iNovefntjor  i99'!  'TaWe  A-1. 


rable  2  — Capecity  Reserved  Fron 
Capacity  Reports 


1991 


A.NR, 

C. 

Columbia 

MRT 

National  Fuel 

Natural 

Panhandle 

Soutberp 

TETCO  , 

Trunkhne 

Williams. 

CNG  ' 

Florida  Gas  ■ 
Tennessee  ' 
Texas  Gas  ' 

United  ' 

Average 


'  Based  on  Recent 
spectively  RP9i3-i43 
RP90-'04,  and  RP91-1 

'  Assumes  Sememe' 
et  ai.,  IS  in  etiect. 


Rate  Case 

RP91-187 

t  -n  Doc'et 


CO  Levels  fRe- 

&     CF^I-2448, 

s-;,  p  Pes- 119, 


none  reported  contract  demand  conversions  prior  to 
1988. '  Id.  n.  ?.  The  Commission  lifted  the  stay  on  the 


While  pipeline  sales  were  less  than  20 
percent  of  total  throughput  on  the  major 
pipelines,  during  the  three  day  period  of 
peak  usage,  pipeline  sales  were 
approximately  50  percent  of  total 
deliveries  (see  Table  3).  The  seasonal 
nature  of  the  pipeline  sales  indicates 
that  customers  rely  on  pipeline  sales 
during  periods  when  capacity  is  most 
likely  to  be  constrained.  For  example,  as 
Table  3  shows,  approximately  85 
percent  of  the  sales  by  Tennessee  Gas 
Pipeline  Company  and  Williams  Natural 
Gas  Company  occurred  during  the 
winter  months.  On  many  other  pipelines 
'0  percent  or  more  of  their  sales  were 
made  during  the  winter  season,  and 
overall  approximately  65  percent  of 
pipeline  sales  were  made  in  the  winter 
months  This  is  illustrated  in  table  3. 

Table.  3 


P.p€.if>e 

Sales  as 

a 

perce-^i 

o(  toiai 

througn. 

pul  ' 

Sates  as 

a 
c-^^rcent 
of  3-day 
peak* 

Wintef 
sales  as 

a 
percent 
o«  total 
sales* 

ANR 

11^ 
19.8 
31,2 
10.6 
18.5 
33.2 
52.2 
18.5 
10.8 
20.5 

4.0 
18.8 
12.7 
15.3 

1J 
20.3 
16.8 

43.9 
.51.7 
85.1 
50.4 
41.1 

es.1 

73.3 

27.1 
62.3 
13.8 
58.8 
59.7 
27.7 
44.5 
45.7 
52.4 

72.4 

CK3 

61.9 

CNG.: 

74.1 

Co(un*)« 

21.7 

Ftonda  Gas 

541 

MRT     

76.2 

National  Fuel 

704 

Satjrai     

47  4 

Panriandle „.. 

Soutn€>m 

716 
725 

Tenr>essee „.....„. 

TETCO    

Texas  Gas 

TrunKlir>e 

85.1 
75.1 
66.9 
43.2 

Jniled        

73.8 

A'tliams               

83.9 

Average 

65.8 

N  A  Not  avaitat)ie 
FERC  Form  !1    Nov  90-Ocl  91 

"  Filed  'ale  case*  (Respectr^eiy  RP89-161.  RP90- 
69  RP9a-i43,  RP91-161,  RP91-187  8  CP91-2448. 
eP89-?48  PP92-73.  RP91-229  RP92-134,  RP91- 
203  PPv>-i19,  RP90-104,  RP09-*60.  RP91-128, 
a-^a  RP91-162) 

•  FEFiC  Form  v,  Nov    9C^Oct   91. 

The  result  is  ;hat  while  a  large  portion 
of  pipeline  capacity  is  reserved  for  firm 
sales,  pipeline  sales  customers  prefer  to 
buy  their  gas  from  other  sellers  and 


effectiveness  of  18  CFR  Z84.ia  which  permits 
contract  demand  conversions,  effective  November 


have  it  transported  using  interruptibie 
transportation.  However,  during  peak 
winter  periods  pipeline  sales 
predominate  over  sales  by  other  gas 
sellers.  The  result  is  an  inefTicient 
market  that  disadvantages  all  segments 
of  the  gas  industry  as  discussed  further 
below. 

Gas  buyers  are  disadvantaged 
because  they  are  paying  the  demand 
charges  for  firm  pipeline  sales  service, 
and,  in  addition,  paying  the  interruptibie 
rates  to  transport  gas  purchased  from 
other  sellers.  Instead  of  buying  gas  from 
the  pipeline  or  converting  to  firm 
transportation,  gas  buyers  are  choosing 
to  purchase  gas  from  nonpipeline 
merchants  and  transporting  the  gas  to 
market  using  an  inferior  form  of 
transportation.  As  shown  in  Table  4,  the 
price  of  pipeline  gas  generally  has  been 
20  to  80  cents  higher  per  Mcf  than  the 
price  available  from  other  sellers.  Thus, 
it  is  often  cheaper  for  pipeline  sales 
customers  to  buy  gas  on  the  spot 
market,  and  pay  the  pipeline's  demand 
charge  plus  the  interruptibie  rates,  than 
to  purchase  the  pipeline's  gas.  This  is 
inefficient  and  disadvantages  customers 
because  they  must  pay  extra  for  the 
inferior  interruptibie  transportation 
service  even  though  it  is  used  in  lieu  of 
firm  transportation  rights  embedded 
within  their  bundled,  city-gate,  firm 
sales  services. 


1. 1987.  Regulation  of  Natural  Gas  Pipelmes  After 
Partial  Wellhead  Decontrol  52  FR  35539  (Sept.  22. 
1987).  FERC  Stats  «  Regs.  (Regulations  Preambles 
1986-1990)  H  30.764  (1987). 
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TABLE  4.-M0NTHLr  NATURAL  GAS  PRICES  WACOG.  WELLHEAD  PRICES  AND  DELIVERED  TO  PIPELINE  PRICES 


Sources: 


Column  tcl  WACOG,  Eneray  Information  Administration.  "Natural  Gas  Monthly''.  Table  4.  Column  3.  "Purchased  from  Producers ',  pnce?  reported  in  $/Mc(. 
C^utl^Tlai^maTpr^ce^^gl  information  Administration,  "Natural  Gas  Monthly".  Table  4.  Column  1.  "Wellhead  P"ce     p-ces  reported  in  $/Md. 


'""cZ^fefSJK^Sb^r^wX^^lr^e.  "Natural  Gas  Week".  January  6.  1992  Pnces  are  published  In  $/MM3-u  cc-.e-d  -o  $  '■-(  conversion  factor 

^'^'^Coiifnn  If)  CwipMrte  Spo!  Delivered  to  Pipeline  Price.  "Natural  Gas  Week".  January  6,  1992  Pnces  are  published  m  S  '.'M3;.  c3-v9-i.:3  ic  $  Mcf  conversion 
factor  SMMt)tu*(1mcf/10318tu)  .,         ,  ^       .  .  ,.  -       n  „  i„^„  ••   w«r,«..e 

Column  tg]  Composite  National  Weighted  Spot  Gas  Average  (delivered  to  pipelines).  Interstate  Average,  "Natural  Gas  Inteii.ge'^ce  u^is  P'.ce  Index  .  Vanous 
Issues  Pnces  I'e  o-jb»ished  in  $/MMBtu.  converted  to  S/Mc(  conversKJO  factor  $MMbtu*(lmcf/1.031Btu). 
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The  main  reason  that  pipeline  sales 
customers  have  no!  converted  to  firm 
transportation  to  satisfy  their  needs  is 
that  the  transportation  embedded  within 
the  pipelines's  bundled  city-gate,  firm 
sales  service  is  superior  in  quality  to  the 
pipeline's  separately  available  firm 
transportation  service.  This  is  because, 
as  the  commenters  opposing  mandatory 
unbundling  amply  prove,  the 
transportation  embedded  within  the 
pipeline's  bundled,  c;ty-ga1e.  firm  sales 
service  is  more  reliable  and  P.exible  to 
meet  their  peak  needs  more  than  the 
firm  transportation  service  that  is 
available  to  be  combined  with  sales  by 
nonpipeline  merchants  ^^  For  example. 
firm  transportation  is  less  npxible  than 
pipeline  sales  service  because  most  firm 
transportation  is  subject  to  dasly 
scheduling  and  balancing  requirements 
that  do  not  apply  to  sales  service.  In 
addition,  a  firm  transportation  shipper 
may  be  penalized  if  its  daily  svvings 
va^-y  by  more  than  10  percent  from  the 
amount  the  shipper  scheduled  for 
transportation,  whereas  sales  customers 
do  not  pay  penalties  for  variances  from 
their  projected  purchases. 

Under  current  circumstances  pipeline 
sales  sen-ice  is  more  reliable  because 
the  pipelines'  ability  to  make  timely 
deliveries  on  demand  is  greater  than 
their  competitors'  ability  to  do  so 
Simple  put.  the  pipelines'  bundled,  firm 
sales  service  has  available  to  it 
component  services  not  available  to  firm 
transportation.  For  example,  many 
pipelines  have  access  to  substantial 
storage  capacity  to  aid  their  own  sales, 
but  many  pipelines  do  not  provide  open 
access,  contract  storage  services  for 
others.**  This  limits  the  firm  shippers 
ability  to  aggregate  supplies  for  future 
use  in  a  manner  similar  to  the  pipeline's 
aggregating  ability.**  In  addition, 
pipelines  entered  into  contracts  with 
other  pipelines  for  upstream  capacity 
rights  when  the  pipelines  were  providing 
very  limited  transportation  services. 
Pipelines  with  those  capacity  rights  on 
upstream  pipelines  are  able  to  reach 
more  producers  than  gas  purchasers 


"  A  compansoci  of  the  share  of  pipeline  sales  to 
total  delivenei  for  marke!  by  quarters  also  attests 
to  the  superiority  of  pipehne  bundled  sa'es  services- 
A«  shown  IT.  Table  1.  pipeline  sales  i:i  the  first 
(lanusry.  February,  and  March)  and  fourth  quarters 
(October.  November,  and  Decerrberl  are  greater 
than  their  shares  for  the  res'  of  trie  year 

'*  Contract  slorage  n:fan3  tha;  a  pipeline 
customer  has  a  contract  *virh  the  pipeline  which 
enables  the  customef  to  in)«:l  its  own  gas  into  and 
withdraw  that  gas  from  the  pipeline's  storage 
facilities. 

"  See  infra  on  storage. 


without  that  capacity. •«  Thus,  the  firm 
transportation  service  embedded  within 
the  pipelines'  bundled,  city-gate,  firm 
sales  service  is  superior  to  the  pipelines' 
open  access  firm  transportation  8er\-ice. 
Th;s  means  that  pipelines  and  other  gas 
suppliers  are  not  competing  on  an  even 
basis  for  sales  custom.ers.  even  where 
firm  transportation  is  available  to  move 
the  gas  sold  by  the  pipelines' 
com.petitors 

The  Commission  believes  that  this 
lack  of  comparability  between  pipeline 
open  access  firm  transportation  service 
and  pipehne  bundled,  city-gate,  firm 
sales  service  is  a  major  reason  why 
pipeline  customers  have  not  converted 
to  firm  t.ransportation  service  to  a 
greater  degree.*'  Indeed,  the 
rorri.-nenters  opposing  mandatory 
unbundling  specifically  cited  the 
difference  in  quality  between  pipeline 
firm  sales  and  firm  transportation  as  the 
reason  why  customers  had  not 
converted  to  firm  transportation." 

This  m.eans  that  considerable  firm 
capacity  rights  are  restricted  to  pipeline 
sales  gas  and  m.ay  not  be  used  to  move 
gas  sold  by  others  on  a  firm  basis.  Thus. 
gas  sold  by  others  must  often  move 
through  interruptible  transportation — 
which  reduces  its  quality  and  value 
especially  during  peak  demand  periods. 

The  result  is  that  nonpipeline  gas 
sellers  are  also  disadvantaged  because 
they  cannot  compete  for  long-term 
supply  arrangements  since  their  access 
to  superior  firm  transportation  is 
artificially  limited  and  their  gas  is 
therefore  transported  on  an  interruptible 
rather  than  a  firm  basis.  This  movement 
of  gas  sold  by  others  via  mainly 
interruptible  transportation  results  in 
facially  uneven  competition  between 
pipeline  merchants  and  other  gas 
suppliers  because  firm  sales  service  is  of 
a  higher  quality  than  interruptible 
transportation  service  by  definition.  Of 
necessity,  this  inhibits  nonpipeline  gas 
suppliers  in  their  quest  to  secure  long- 
term  supply  arrangements  with  LDCs 
and  end  users,  such  as  industrials  and 
gas-fired  electric  generators  because, 
unlike  the  pipeline,  those  merchants 


"  See  infm  on  upstream  pipeline  capacity  rights 
"  Many  commenters  asset  that  until  the  issuance 
of  Order  No.  5(XH.  on  February  13. 1991, 
uncertainty  atx>ut  the  Commusion's  pregranted 
abandonment  rule  hindered  conversions.  See  n  16, 
supra. 

••  Reply  Com.Tients  of  United  Distribution 
Companies  (UDC)  at  7  ("The  remaining  pipeline 
sales  service  is  largely  used  to  pro\ide  swing 
service  during  the  winter  months  and  therefore 
cannot  be  converted  absent  comparable 
transportation."]. 


cannot  assure  delivery  at  the  city-gate  in 
all  circums'a- it  s  Simply  put.  the 
pipeline  can  uitemipt  its  competitor's 
transportation  service  on  reasonable 
notice  when  the  pipeline  needs  the 
capacity  for  its  own  bundled,  city-gate, 
firm  sales  service.  Moreover,  gas 
purchasers  are  inhibited  from  securing 
long-term  supply  arrangements  with 
nonpipehne  gas  suppliers  because  the 
gas  must  often  move  through 
interruptible  transportation,  or  at  best 
inferior  firm  transportation. 

While  gas  purchasers  and  nonpipeline 
sellers  are  cieariy  disadvantaged  under 
current  circumstances,  pipelines  are  not 
the  beneficiaries.  Pipelines  also  are 
disadvantaged  by  the  current 
environment.  Pipelines  have  certificate 
and  contractual  obligations  that  require 
them  to  stand  ready  to  provide  gas  on 
demand  without  notice.  However,  the 
pipeline's  sales  customers  are  under  no 
obligation  to  buy  gas  from  the  pipeline. 
Compounding  the  pipelines*  difficulty  is 
that  under  existing  regulations  they 
cannot  have  the  kind  of  pricing 
flexibiUty  they  need  to  price  their  gas  to 
compete  with  unregulated  sellers.  As  a 
result,  pipelines  have  suffered  a 
significantly  declining  share  of  the  sales 
market  since  the  adoption  of  Order  No. 
436." 

The  Commission  believes  that  the 
primary  reason  for  this  is  the  way  that 
pipelines  sell  their  gas.  Pipelines  are 
allowed  to  earn  only  a  regulated  return 
on  their  transportation  business. 
Because  pipelines  sell  gas  bundled  with 
a  transportation  service  over  which  they 
possess  market  power,  the  Commission 
requires  pipeUnes  to  sell  their  gas  at 
cost  to  ensure  that  pipelines  cannot  shift 
the  recovery  of  monopoly  profits  from 
their  transportation  service  to  the  sale  of 
the,  now  deregulated,  commodity.  The 
cost-based  rate  at  which  the 
Commission  has  required  the  pipelines 
to  sell  their  gas  is  their  weighted 
average  cost  of  gas  fWACOG).  The 
Commission  does  not  permit  a  pipeline 
to  sell  gas  at  a  market  rate  unless  the 
pipeline  demonstrates  that  its  sales 
markets  are  sufficiently  competitive  to 
prevent  it  from  exercising  significant 
market  power.  To  make  its  case,  the 
pipeline  must  show  that  its  firm 
transportation  service  is  comparable  in 
quality  to  the  firm  transportation 
embedded  within  its  firm  sales 


••  See  table  1. 
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service  "^  and  that  adequate  divertible 
gas  supplies  exist  in  its  sales  markets." 
Most  pipelines  have  not  switched  from 
cost-based.  WACOG  pricing  to  market- 
based  pricing.  Therefore,  they  are  at  a 
disadvantage  when  competing  with  the 
unregulated,  market-based  pricing  of 
other  merchants  in  the  gas  supply 
market.  Because  recently  the  WACOG 
has  been  above  the  spot  gas  price, 
pipeline  customers  often  choose  to  buy 
their  gas  elsewhere  and  ship  it  under  the 
pipelines'  interruptible  transportation 
services.''* 

In  sum.  under  the  current  situation 
pipelines  are  disadvantaged  in  selling 
gas  through  WACOG  pricing,  customers 
are  disadvantaged  by  using  interruptible 
transportation  in  addition  to  paying  the 
demand  charges  for  firm  sales,  and 
nonpipeline  sellers  are  disadvantaged 
because  their  gas  must  move  mostly 
with  interruptible  transportation. 

Based  upon  the  record  here  and  the 
Commission's  observations  of  the  gas 
industry  since  the  advent  of  open-access 
transportation,  the  Commission  believes 
that  the  main  reason  for  this  current 
situation,  which  disadvantages  all 
segments  of  the  natural  gas  industry,  is 
the  continued  existence  of  the  pipelines' 
bundled,  city-gate,  firm  sales  service. 
This  service  reserves  a  considerable 
amount  of  pipeline  capacity  throughout 
the  year  in  order  to  ensure  peak  service. 
Hence,  pipelines  must  sell  at  their 
WACOG  throughout  the  year  and  gas 
purchasers  must  use  a  considerable 
amount  of  interruptible  transportation  to 
acquire  competitively  priced  gas  from 
other  gas  sellers.  In  addition,  the 
pipelines'  existing  bundled,  city-gate 
firm  service  gives  pipelines  an  undue 
competitive  advantage  over  other 
natural  gas  suppliers  in  making  peak 
sales  because  nonpipeline  merchants 
must  deliver  gas  to  their  customers  using 
inferior  firm  and  interruptible 
transportation  services. 

The  bundled,  city-gate  firm  sales 
service  gives  pipelines  an  undue 
competitive  advantage  vis  a  vis  other 
gas  merchants  that  is  not  in  the  public 


^■°  E.g..  United  Gas  Pipe  Ijne  Co..  55  FERC 1 
61,330  at  p.  61.974  (1991)  ("United  must  specifically 
demonstrate  that  its  transportation  services  and 
storage  services  available  to  firm  transportation 
customers  are  comparable  to  the  transportation  and 
storage  in  its  bundled  service  offered  at  market- 
based  rates"). 

"  The  Commission  has  found  that  a  pipeline's 
sales  are  made  in  a  sufficiently  competitive  market 
when  the  pipeline  provides  comparable 
tiansporlaticn  service  with  respect  to  all  gJis 
supplies  from  whomever  purchased  and  when 
adequate  divertible  gas  supplies  exist.  E.g. 
Transcontinental  Gas  Pipe  Line  Corp..  55  FERC 
^  61,446  (1991).  order  on  rehg.  57  FERC  l  61.345 
(1991):  El  Paso  .Natural  Gas  Co,.  54  FERC  ^  61.316 
(1S91).  order  on  rehg.  56  FERC  1  91.290  (1991). 

"See  table  4. 


interest  as  described  by  Congress  in 
enacting  the  Decontrol  Act.  Pipeline 
transportation  of  its  own  gas  on  superior 
terms  over  the  transportation  (mainly 
interruptible)  of  other  supplies  will 
inhibit  the  "unimpeded  transmission  of 
market  signals  "  and  the  "unimpeded 
operation  of  market  forces"  so  that  gas 
purchasers  and  sellers  will  be  forced  to 
make  decisions  in  "distort[ed]  natural 
gas  markets"  because  of  "erroneous 
market  signals"."  Over  the  long-run. 
this  uneven  transportation  will, 
therefore,  inhibit  the  production  of  an 
adequate  supply  of  natural  gas  at 
reasonable  prices  and  retard  the 
nation's  ability  to  reduce  its  dependence 
on  foreign  oil  and  to  solve 
environmental  problems  by  greater  use 
of  clean  and  abundant  domestic  natural 
gas.'* 

The  pipelines'  bundled,  city-gate,  firm 
sales  service,  therefore,  has  a  harmful 
impact  on  competition  between 
pipelines  and  other  gas  merchants,  on 
the  creation  of  a  national  wellhead 
market  for  gas  where  consumers  will 
have  access  to  an  adequate  supply  of 
gas  at  reasonable  prices,  and  on  the 
nation's  need  to  rely  more  on  clean  and 
abundant  domestic  natural  gas. 
However,  the  Commission  realizes  that 
the  pipelines'  bundled,  city-gate,  firm 
sales  service  has  the  objective  of 
providing  a  "no-notice"  service  where 
firm  sales  customers  can  receive  gas  up 
to  their  daily  contract  entitlements  on 
demand  without  nominating  that 
amount  or  incurring  a  penalty.'*  The 
delivery  of  supplies  on  a  "no-notice" 
basis  is  in  the  public  interest  because  it 
enables  pipeline  customers  to  meet 
unexpected  chahges  in  peak  service 
needs  caused,  for  example,  by  an 
unexpected  change  in  temperature. 
In  evaluating  a  "rule,  regulation, 
practice,  or  contract,"  "  the 
Commission  "must  carefully  balance  the 
competitive  harm  the  term  causes 
against  the  term's  objectives  in  light  of 
the  alternatives  available  for  achieving 
those  objectives."  "  In  this  instance,  the 


"  S.  Rep.  No.  39.  supra,  at  p.  2. 

'*  Id.  and  H.R.  Rep.  No.  29.  supra,  at  p.  2. 

'»  The  Commission  understands  that  the  pipeline 
and  its  customers  are  in  close  communication 
throughout  the  day.  Nonetheless,  the  existing  sales 
customer  is  not  t>ound  by  any  initial  nominations  or 
updated  nominations. 

'•  NGA  Section  5(a).  supra. 

"  Transwestem  Pipeline  Co..  36  FERC  |  61.175  at 
p,  61.439  (1986).  Aff'd.  Transwestem  Pipeline  Co.  v, 
FERC.  820  F,2d  733  (5lh  Cir.  1987).  cert,  denied.  484 
U.S.  1005  (1988)  (The  court  affirmed  the 
Commission's  elimination  of  Transwestem's  fixed 
cost  minimum  bill  as  not  justified  in  view  of  its 
competitive  harm). 


"term"  upon  which  the  Commission  has 
focused  is  the  pipelines'  bundled,  city- 
gate,  firm  sales  service  and  its  impact  on 
the  current  competitive  environment. 
The  Commission  will  strike  down  or 
alter  a  contract  as  an  unreasonable 
restraint  of  trade  "(o]nly  if  on  balance 
the  term  causes  more  harm  than  is 
warranted  in  light  of  the  term's 
objectives  and  the  available 
alternatives!.]"  '* 

Based  upon  the  extensive  record 
developed  in  this  entire  proceeding,''^  as 
well  as  the  Commission's  observations 
of  the  industry,  the  Commission  finds 
that  the  pipelines'  bundled,  city-gate, 
firm  sales  service  is  operating,  and  will 
continue  to  operate,  in  a  manner  that 
causes  considerable  competitive  harm  to 
all  segments  of  the  natural  gas  industry 
as  described  above  The  Commission 
finds  that  this  harm  has  an 
unreasonable  impact  on  gas  sellers  and 
gas  purchasers  and  is  an  unlawful 
restraint  of  trade  which  is  not  balanced 
by  the  "no-notice'  aspect  of  the 
bundled,  city-gate  sales  service  beca'jse, 
as  fully  discussed  below,  the  pipelines 
can  and  will  be  able  to  provide  a  "no- 
notice"  transportation  service  for  all  gas 
supplies  without  the  competitive  harm 
attendant  to  the  current  bundled,  city- 
gate,  firm  sales  service.  Restricting 
access  to  a  "no-notice"  service  by 
limiting  its  availability  to  the  purchase 
of  pipehne  sales  gas  is  anticompetitive. 
The  bundled,  city-gate,  firm  sales 
service  provides  the  pipelines  with  an 
undue  advantage  and  subjects  other  g.is 
merchants  to  an  undue  disadvantage.  It 
maintains  an  unreasonable  difference  in 
sen-ice  between  classes  of  service 
(bundled,  city-gate,  firm  saies  and  open 
access  firm  transportation)  because  the 
firm  transportation  embedded  within  the 
firm  sales  is  superior  m  quality  as 
discussed  above.  The  Commission, 
therefore,  finds  and  conclrdes  that  the 
pipelines'  bundled,  city-gate,  firm  sales 
service  violates  NG.'\  sections  4(bl  and 
5(a]. 

The  Interstate  Natural  Gas 
Association  of  America  (INGAA) 
disputes  the  Commission's  conclusion 
that  the  pipelines'  bundled,  city-gate, 
firm  sales  service  is  anticompetitive. 
INGAA  states  that  "pipeline  bundled 
sales  service  is  not  an  impediment  to  the 


'*  Id  (The  Commission  found  that 
■Transwestem  s  minimum  bills  caused  more  harm 
than  was  warranted  ,  .  ,  |and|  concluded  that  the 
minimum  bills  unreasonably  i-estrained  trade  and 
hence  were  unjust  and  unreasonable"). 

■■»  As  discussed,  mfro.  the  Commission  received 
comments  in  connection  with  a  May  10.  1991  public 
conference,  the  Notice  of  Proposed  Rulemaking. 
issued  |uly  31. 1991.  and  a  technical  conference  held 
on  January  22. 1992. 
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sellers  of  firm  sales  service  and 
thprefore  is  not  anticompetitive."  *" 
INC  A  A  refers  to  its  1990  numbers  which 
show  that  "'firm  transportation  volumes 
for  non-pipeline  shippers  accounted  for 
28  percent  of  told!  volumes  delivered  for 
market  compared  with  pipeline  sales  of 
21  percent."  «'  INGAA  states  that  this 
demonstrates  that  "pipelines  are  no 
longer  the  dominant  providers  of  the 
merchant  service."  *^ 

As  discussed  above,  the  Commission 
believes  that  this  decline  in  pipeline 
sales  is  due  to  their  selling  gas  under 
cost-based.  WACOG  pricing  of  the 
bundled,  city-gate,  firm  sales  service. 
Moreover,  LNGAA  fails  to  note  the  fact 
that  firm  sales  customers  have  not 
reduced  their  sales  CD  entitlements  by 
nearly  as  much  as  they  have  reduced 
their  purchases. 

The  Commission  draws  a  different 
conclusion  from  INGAA's  numbers  with 
respect  to  long-term  gas  supply 
arrangements  and  sales  to  meet  the 
peak  needs  of  gas  purchasers.  The 
Commission  concludes  that  in  those 
situations  the  pipelines  have  a 
competitive  advantage  because  the  firm 
transportation  embedded  within  their 
bundled,  city-gate,  firm  sales  service  is 
superior  in  quality  to  both  the  firm 
transportation  and  the  considerable 
amount  of  interruptible  transportation 
used  to  move  gas  sold  by  nonpipeline 
merchants  to  LDCs  and  end  user,  such 
as  industrials  and  gas-fired  electric 
generators.*^  In  particular,  the 
Commission  finds  that  the  pipelines 
have  an  undue  advantage  over  their 
merchant  competitors  in  securing  long- 
term  gas  supply  arrangements  with 
customers  because,  as  discussed  above, 
the  pipelines  currently  have  a  superior 
ability  to  deliver  gas  on  demand  to  meet 
the  peak  needs  of  LDCs  and  other 
customers.  For  example,  the  pipelines 
have  access  to  storage  to  meet  the 
customers'  needs  on  demand.'*  In 
general,  nonpipeline  merchants  have  not 
been  able  to  obtain  access  to  storage  for 
the  gas  that  they  sell  because  the 
Commission  has  not  required  the 


•''  Initial  Comments  at  8. 
"W.  at9. 

"  Id.,  quoting  INGAA  July  1991  paper,  supra,  at  p. 
1. 

"''  Inlerniptible  transportation  amounted  to  51 
percent  of  total  deliveries  for  market  in  1990. 
ING.AA  November  1991  paper,  supra.  Table  A-6. 

••  Wiltidrawals  from  storage  are  significantly 
greater  dunns  ppak  monttis  than  during  ofTpeak 
months.  Enersy  Information  Administration/ 
Monthly  Energy  Review  (Feb..  1992):  DOE/EIA-0135 
(92/02).  From:  Table  4.Z  Natural  Gas  Supply  and 
Disposition:  Energy  Information  Administration/ 
Natural  Gas  Monthly  (Feb..  1992):  DOE/EIA-OISO 
(92/02).  From:  Table  18.  Underground  Natural  Gas 
Storage— Interstate  Operators  of  Storage  Fields. 
19R.V1991. 


pipelines  to  offer  open  access  contract 
storage.**  The  pipelines'  competitive 
advantage  vis  a  vis  the  needs  of  gas 
purchasers  at  peak  is  shown  by  the 
significantly  increased  share  of  pipeline 
sales  to  total  deliveries  for  market  in 
pe^k  quarters  over  nonpeak  quarters, 
and  by  the  significantly  higher  prices 
they  receive  for  gas  (see  table  4).  In 
198&-1990.  the  percentage  of  pipeline 
sales  in  peak  quarters  was  double  its 
share  in  offpeak  quarters.*'  and  in  1990- 
91  two-thirds  of  pipeline  sales  were  in 
the  winter  months  (see  table  3).  Thus, 
the  Commission  draws  a  different 
conclusion  from  INGAA's  numbers. 

The  Commission  finds  that  the 
pipelines'  bundled,  city-gate,  firm  sales 
service  gives  pipelines  an  undue 
advantage  over  other  gas  sellers 
because  of  the  superior  quality  of  the 
"no-notice"  aspect  of  the  transportation 
embedded  within  the  bundled,  city-gate, 
firm  sales  service  when  compared  to  the 
firm  and  interruptible  transportation 
available  for  the  gas  of  nonpipeline  gas 
sellers.  The  Commission  understands 
the  counter  argument  made  by  the 
pipelines.  That  is.  unless  they  are 
relieved  of  their  service  obligation  to 
their  firm  sales  customers,  they  must 
maintain  the  ability  to  serve  those 
customers  at  peak.  As  noted  above. 
their  firm  sales  customers  do  not  buy 
most  of  their  gas  from  the  pipelines,  but 
the  pipelines  must  be  ready  to  serve 
them  by  selling  gas  to  them  during 
periods  of  peak  demand.  This  situation 
is  the  nub  of  the  service  obligation 
problem  that  the  Commission  is 
addressing  in  this  order.  In  order  to 
secure  a  more  efficient  marketplace,  the 
Commission  must  address  the  lack  of 
equality  in  transportation  (and  storage) 
services,  the  pipelines"  dominance  in  the 
peak  period  sales,  the  lack  of  flexibility 
in  pipelines'  sales  pricing,  and  the 
pipelines'  remaining  service  obligation 
simultaneously. 

The  Commission  recognizes  that  over 
the  past  several  years,  the  pipeline 
industry  has  been  moving  toward 
improving  the  quality  of  firm 
transportation  and  storage  services 
available  to  competing  sellers.  However, 
the  amount  of  capacity  reserved  for 
pipeline  firm  sales  still  far  exceeds  the 
pipehnes'  actual  sales  so  that  capacity  is 
not  available  for  firm  transportation 
and.  as  a  result,  interruptible 
transportation  maintains  a  significant 
share  of  peak  period  transportation. 
Thus,  competing  sellers  continue  to  be 
at  a  disadvantage.  In  addition,  firm 


transportation  service  is  still  subject  to 
many  more  restrictions  than  necessary 
as  compared  to  pipeline  bundled  firm 
sales  service.  Therefore,  although  the 
trend  in  the  industry  has  been  moving 
toward  more  even  competition,  the 
Commission  finds  it  necessary  to  act 
here  to  accelerate  and  complete  the 
transition  toward  a  more  efficient 
market. 

In  sum.  the  Commission  believes  that 
all  segments  of  the  natural  gas  industry 
are  unduly  disadvantaged  by  the  current 
regulatory  structure  of  the  industry.  The 
Commission  must,  therefore,  act  under 
NGA  section  5  to  determine  the  just  and 
reasonable  "rule,  regulation,  practice 
[and]  contract[s|"  to  be  "observed  and 
in  force".*'' 

VI.  The  Remedy 

A.  The  Remedy  Proposed  in  the  NOPR 

Having  found  the  current  regulatory 
structure  leads  to  unjust  and 
unreasonable  results,  the  question 
remains  what  the  appropriate  remedy  is 
to  address  this  situation.  On  July  31. 
1091.  the  Commission  proposed  changes 
to  its  regulation  of  interstate  natural  gas 
pipelines  to  remedy  the  pipelines'  undue 
competitive  advantage.**  The  July  31 
Notice  of  Proposed  Rulemaking  (NOPR) 
was.  among  other  things,  the  outcome  of 
a  public  conference  held  on  May  10, 
1991,  where  members  of  the  natural  gas 
industry  discussed  with  the  Commission 
the  role  of  interstate  natural  gas 
pipelines  in  today's  natural  gas 
markets.*' 

In  brief,  the  NOPR  proposed  to  amend 
Part  284  of  the  Commission's 
regulations  '"  as  follows: 

•  Pipelines  would  be  required  to  unbundle 
[i.e..  separate)  their  sales  and  transportation 
services  with  one  exception  for  continued 
bundled  sales  to  small  customers.  Pipelines 
would,  however,  be  allowed  to  repackage 
their  unbundled  services  to  replicate  their 
bundled,  city -gate,  sales  services. 

•  The  definition  of  transportation  would  be 
amended  to  include  storage  so  that  storage 
would  be  provided  on  an  open  access 
contract  basis. 

•  Pipelines  would  be  required  to  provide 
an  open  access  transportation  service  that  is 
comparable  in  quality  for  all  gas  supplies. 


""  See  infra  on  storage 

"  See  n.  83.  supra  for  a  companson  of  pipeline 
sales  for  peak  and  offpeak  quarters. 


"  NGA  section  S(a|.  supra. 

•"  F>ipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self  Implementing 
Transportation  Under  pan  284  of  the  Commission's 
Regulations.  56  FRJ«372(  Aug  13.1991)  tV  FERC 
Slats  A  Regs  \  32.480  (1991) 

"  All  future  references  to  pipelines  are  to 
interstate  pipelines  Except  for  expanding  the  part 
284  definition  of  transportation  to  include  storage, 
the  regulations  adopted  by  this  order  do  not  apply 
to  intrastate  pipelines. 

•0  18  CFR  pan  284. 
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whether  purchased  from  the  pipeline  or 
elsewhere. 

•  Firm  transportation  customers  of 
downstream  pipelines  would  be  assigned 
capacity  on  upstream  pipelines  now  held  by 
downstream  pipelines. 

•  Pipelines  would  be  required  to 
implement  a  capacity  releasing  propram." 

•  Pipelines  would  be  granted  blanket 
certificates  for  unbundled  sales  services  and 
would  be  subject  ic  standards  of  conduct  in 
connection  with  unbundled  sales  spr\ices 
similar  to  those  applicable  to  affiliate 
sales.  »=  The  unbundled  sales  services  would 
be  subject  to  pregranted  abandonment. 

•  Pipeline  transportation  rates  would  be 
designed  under  the  Straight  Fixed  Variable 
method  unless  the  parties  to  a  proceeding 
otherwise  agree  (however,  measures  would 
be  permitted  to  mitigate  cost  shifts,  if 
necessary).  '^ 

•  Pipelines  would  be  required  to  initiate 
restructuring  discussions  with  all  interested 
parties  within  30  days  of  the  effective  date  of 
the  Final  Rule  and  to  file  a  restrjcturing  plan 
on  or  befjre  the  required  date  sat  forth  in  the 
regulations.  Prior  to  the  effective  date  of  a 
restructuring  filing,  the  holders  of  firm 
capacity  would  be  required  to  exercise  a  right 
of  first  refusal  by  giving  notice  that  they  want 
to  continue  their  contractual  arrangement 
and  that  they  agree  to  match  and  pay  any 
greater  rate  up  to  the  maximum  rate  and  to 
match  the  most  favorable  contract  term 
offered  by  others  seeking  firm  capacity. 

B.  Comments  on  the  NOPR 

The  NOPR  proposed  to  require 
pipelines  to  unbundle  (i.e..  separate) 
their  sales  and  transportation  ser.'ices 
with  one  exception  for  continued 
bundled  sales  to  small  custonners.  A 
substantial  number  of  commenters  from 
all  segments  of  the  natural  gas  industry 
support  the  NOPR's  mandatory 
unbundling  proposal.'*  However,  a 


»'  The  NOPR  proposed  thai  capacity  brookering 
certincates  by  individually  terminaied. 

"  Inquiry  Into  .alleged  Anticompetitive  Prdctices 
Re'id'ed  ic  Marketing  Affiliates  of  Interstate 
Pipeline*  Order  No.  497.  53  FR  22139  (June  14. 1988). 
FERC  Slais  &  Regs  (Regulations  Preambl'^s  1986- 
1990]  ^  30.820  (1988).  order  on  rehg.  Order  No.  497- 
A.  54  FR  52781  (Dec.  22.  1989).  FERC  Stats,  h  Regs. 
(Regulations  Preambles  1986-1990]  130.868  11989). 
order  extending  sunset  date.  Order  No.  497-B.  55  FR 
53291  (Dec.  28.  1990).  FERC  Stats.  *  Regs. 
[Reguiations  Preambles  1986-1990)  \  30.908  (1990). 
order  extending  sunset  date  and  amending  final 
rule.  Order  No.  497-C.  57  FR  9  (Jan.  2. 1992).  Ill 
FKRC  Slats,  k  Regs.  30.934  (1991).  rvh'q  denied.  57 
FR  5815  (Feb.  18. 1992).  58  FERC  ?61.139  (1992). 

*'  Straight  Fixed  Variable  is  defined  infra. 

"  E.g.,  Natural  Gas  Supply  Association  and 
Indicated  Producers  (NCSA).  Independent 
Petroleum  Association  of  America  (!PAA), 
Transcontinental  Gas  Pipe  Line  Corporation. 
Consolidated  Edison  Company  of  New  York.  Inc.. 
and  the  Public  Service  Commission  of  the  State  of 
New  York. 


substantial  number  of  pipeline  and  LDC 
commenters  oppose  mandatory 
unbundling.**  In  brief,  they  state  that, 
on  some  pipelines,  a  bundled,  city-gate, 
firm  sales  service  is  necessary  so  that 
pipeline  customers  can  receive  service 
on  demand  to  meet  unexpected  changes 
in  peak  service  needs  caused,  for 
example,  by  an  unexpected  change  in 
temperature.  This  is  known  as  "no- 
notice"  service.'* 

In  addition,  it  is  stated  that  pipelines 
will  not  be  able  to  provide 
instantaneous  transportation  service  if 
they  must  unbundle  their  sales  and 
transportation  services.®''  Instantaneous 
service  occurs  when  the  pipeline 
delivers  gas  to  its  downstream  customer 
when  the  gas  is  injected  into  the 
pipeline  upstream.  This  differs  from  "no- 
notice"  service  where  a  pipeline 
customer  can  take  delivery  without 
regard  to  injections  into  the  pipeline 
system  at  the  same  time. 

On  January  22. 1992.  representatives 
from  all  segments  of  the  natural  gas 
industry  discussed  with  the  Commission 
at  a  technical  conference  issues  with    , 
respect  to  the  operational  aspects  of  the 
NOPR.  In  connection  with  that 
conference,  interested  persons  filed 
written  responses  to  questions  posed  by 
the  staff  in  the  appendix  to  the  nolTCe  of 
the  technical  conference.**  The. 
information  obtained  at  the  technical 
conference,  as  well  as  from  the  initial 
and  reply  comments  to  the  NOPR.**  has 
been  very  helpful  to  the  Commission  in 
fashioning  the  final  rule.  The 
Commission  has  evaluated  all  the 
comments  received  but  specifically 
add.'-esses  below  only  those  that 
opposed  the  action  adopted  in  this  final 
rale.  Comments  that  addressed 
proposals  in  the  NOPR  that  are  not 
adopted  in  this  final  rule  are  not 
specifically  addressed,  nor  are 
comments  that  raised  issues  not 
relevant  to  the  decisions  reached  here. 


"  Eg..  Interstate  Natural  Gas  Association  of 
America,  Coastal  Companies,  Distributors 
Advocating  Regulatory  Reform  (DARR).  and 
Cincinnati  Gas  and  Electric  Company. 

••  The  firm  sales  customer  may  purchase  gas  up 
to  Its  firm  daily  contract  entitlement  without 
incurring  a  penalty  and  even  though  the  customer 
and  the  pipeline  are  in  close  communication,  the 
customer  is  not  bound  by  any  initial  nominations  or 
updated  nominations. 

»'  Initial  Comments  of  Texas  Eastern 
Transmission  Corporation.  Panhandle  Eastern  Pipe 
Line  Company.  Trunkline  Gas  Company,  and 
Algonquin  Gas  Transmission  Company  (PEC 
Pipeline  Group)  at  16-17. 

»•  Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 
Transportation  Under  part  284  of  the  Commission's 
Regulations.  57  FR  385  (|an.  6. 1992). 

»•  The  Commission  has  accepted  and  considered 
all  comments  filed,  including  late-filled  comments. 


C.  Remedial  Action  in  the  Final  Rule 

The  question  is  what  remedial  action 
is  appropriate  to  counter  the  pipelines" 
undue  advantage  as  merchants 
providing  bundled,  city-gate  sales 
service  while  retaining  the  reliable,  "no- 
notice"  service  for  pipeline  customers 
that  want  such  a  service.  As  stated 
above,  the  NOPR  proposed  to  eliminate 
the  bundled,  city-gate,  sales  service  with 
an  exception  for  small  customers,  and 
recognized  that  pipelines  could  package 
their  various  services  to  achieve  the 
equivalent  of  a  bundled,  firm  sales 
service. 

Significantly,  the  representatives  of 
the  pipeline  industry  participating  in  the 
technical  conference  indicated  a 
significant  shift  in  their  position  from 
that  stated  in  the  written  comments. 
Initially,  the  pipelines  took  the  position 
that  the  bundled,  city-gate,  firm  sales 
service  is  essential  to  the  providing  of 
"no-notice"  and  instantaneous  service. 
However,  at  the  technical  conference 
they  acknowledged  that  pipelines  can 
provide  those  services  for  the  delivery 
of  any  shipper's  gas  if  permitted  to 
retain  adequate  operational  control  of 
the  use  of  their  facilities.'°°  Indeed,  the 
information  received  at  and  after  the 
technical  conference  reveals  that  a 
significant  majority  of  the  public — 
cutting  across  all  segments  of  the 
industry — share  and  support  this 
proposition. 

The  comments  received  at  the 
technical  conference  highlighted  several 
important  matters.  First,  unbundling 
should  have  no  perceptible  effect  on  the 
reliability  of  a  pipeline's  peak  day 
delivery  services  for  heat  sensitive 
residential  loads.  Second,  the 
Commission,  most  pipelines,  producers, 
most  LDCs.  marketers,  and  industrials 
agree  that  the  pipeline  should  maintain 
operational  control  of  the  pipeline 
facilities,  but  importantly,  in  a  manner 
that  does  not  constitute  any  compromise 
of  nondiscriminatory,  fully  equal, 
transportation  services.  Third,  there  are 
a  number  of  operating  and  contractual 
tools  to  ensure  that  the  pipeline,  its 
customers  and  its  shippers  will  take  the 
necessary  actions  to  maintain  the 
reliable  operation  of  the  system — and 
those  tools  are  not  theoretical  or 
speculative.  They  are  in  use  today  on 
the  El  Paso,  Northwest  and  Transco 
systems  and  they  have  been  proposed 
for  the  Northern  Natural  system.  The 
details  would  be  among  the  issues  that 
would  be  worked  out  in  the 
restructuring  proceedings.  Fourth,  the 


""'  Eg.,  compare  INGAA  Initial  Comments  at  3.  •» 
and  Technical  Conference  Tr.  36-38. 
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comments  strongly  evidence  that  current 
pipeline  services,  in  fact,  can  be 
unbundled  into  separate  transportation. 
storage,  and  balancing  services  with 
complete  equality  of  treatment  for  all 
gas  supplies,  price  transparency  and 
without  cross-subsidization  so  that 
customers  are  offered  a  menu  of 
unbundled  services.  And.  fifth,  there  is 
general  agreement  that  one  form  of 
bundled  transportation  service  that  can 
be  offered  would  be  the  no-notice  peak 
service  on  which  some  LDCs  continue  to 
claim  reliance,  with  either  pipeline  or 
nonpipeline  supplied  gas. 

The  Commission  has  shaped  this  rule, 
in  part,  m  response  to  those  comments 
by  creating  a  new  "no-notice"  firm 
transportation  service  under  which  gas 
customers  will  be  able  to  receive  gas  up 
to  their  daily  contract  entitlement 
without  incurring  a  penalty  (see  infra  for 
a  discussion  of  "no-notice" 
transportation  service).  In  light  of  the 
views  expressed  at  the  technical 
conference,  the  Commission  is  confident 
that  the  pipelines  can  unbundle  their 
services  and.  by  retaining  operational 
control  of  their  systems,  transport  gas. 
whether  purchased  from  a  pipeline  or 
nonpipeline  supplier,  on  a  basis  that  is 
just  as  adequate  and  reliable  as  the 
current  bundled,  city-gate,  firm  sales 
service  in  meeting  the  needs  of  their 
customers  and  of  gas  consumers. 

Therefore,  the  final  rule  adopts  the 
remedial  approach  of  the  NOPR.  The 
Commission  finds  that  it  is  appropriate 
to  require  pipelines  to  unbundle  their  •-' 
sales  services  from  their  transportation 
services  at  an  upstream  point  near  the 
production  area.  To  accomplish  this 
required  unbundling,  the  Commission  is 
using  its  authority  under  NGA  section  5 
to  convert  each  pipeline's  bundled,  city- 
gate,  firm  sales  service  into  an 
unbundled  firm  transportation  service. 
The  existing  bundled  city-gate  service 
obligation  is  being  supplanted  through 
the  procedures  established  by  this  rule. 
In  its  place,  pipelines  and  their  existing 
sales  customers  will  be  able  to  negotiate 
a  new  unbundled  firm  sales  service  to 
be  performed  under  a  new  blanket  sales 
certificate  for  all  pipelines  offering  open 
access  transportation  under  Subpart  B 
or  G  of  Part  284  of  the  Commission 
regulations,  as  discussed  in  greater 
detail  below.  After  negotiation  of  a  new 
sales  agreement,  the  pipeline's 
obligation  to  sell  gas  to  that  customer 
will  be  co-extensive  with  that  new 
agreement.  As  an  additional  remedy,  the 
Commission  is  affording  firm  sales 
customers  the  opportunity  during  the 
restructuring  proceedings  established  by 
this  rule  (see  mfra]  to  reduce  their 
unbundled  fii-m  sales  entitlements  in 
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whole  or  in  part.  This  will  enable  those 
customers  to  freely  negotiate  to 
purchase  gas  from  the  pipeline  under  its 
new  market-based  sales  service  or  to 
purchase  gas  from  other  gas  suppliers. 
The  end  result  will  be  that  all  gas  will 
move  from  the  production  area  to  the 
city  gate  under  firm  or  interruptible 
transportation  service. 

The  NOPR  referred  to  the  possibility 
of  unbundling  at  the  wellhead,  at 
production  area  receipt  points  into 
mainline  facilities,  at  receipt  points,  at 
the  intersection  of  separate  mainline 
systems,  or  at  several  of  those  places.  In 
addition,  the  NOPR  recognized  the  use 
of  pooling  areas  as  a  means  to  facilitate 
the  aggregation  of  supplies  by  all 
merchants.  Most  commenters  support 
the  Commission's  proposal  to  determine 
places  of  unbundling  on  a  case-specific 
basis  and  not  to  mandate  pooling  areas. 
A  few  commenters  suggest  specific 
places  for  unbundling  ""  while  other 
commenters  urge  the  Commission  to 
mandate  pooling  areas. '"^ 

The  Commission  concludes  that  the 
precise  places  of  unbundling  should  be 
determined  in  the  restructuring 
proceedings  established  by  this  order. 
The  Commission  believes  it  would  be 
unwise  to  mandate  specific  unbundling 
places  for  the  pipeline  industry  in  light 
of  the  different  configurations  of  the 
pipelines  and  their  sources  of  supply. 
However,  the  place  of  unbundling 
should  be  located  as  far  upstream  as 
possible.  Similarly,  as  discussed  below, 
the  Com.mission  encourages  but  will  not 
mandate  the  establishment  of  market 
centers  and  pooling  areas. 

The  Commission  discussed  above  the 
pipelines'  "no-notice"  service  where 
bundled,  firm  sales  customers  can 
receive  gas  up  to  their  daily  contract 
entitlement  on  demand  without 
nominating  that  amount  or  incurring  a 
penalty.  The  Commission  finds  that  it  is 
in  the  public  interest  for  pipelines  to 
provide  a  firm  transportation  service 
that  is  a  "no-notice"  ser\'ice  similar  to 
that  received  under  the  bundled,  city- 
gate,  firm  sales  service.  Therefore,  the 
Commission  is  requiring  all  pipelines 
that  make  sales  for  resale  on  the 
effective  date  of  this  rule  to  offer  in  their 
tariffs  a  "no-notice"  firm  transportation 
service.  This  service  must  be  available 
as  of  the  effective  date  of  the  tariff 
sheets  to  be  filed  to  comply  with  this 


""  Eh..  Tejas  Power  Corporation  stales  that 
unbundling  should  take  place  at  the  wellhead  while 
the  American  Paper  Institute  states  that  unbundling 
should  occur  at  mainline  receipt  points. 

'"'  Eg.,  the  Independent  Petroleum  Association 
of  America.  Natural  Gas  Clearinghouse.  Br>-more 
Energy,  Inc..  Vesta  Energ>'  Company,  and  the 
Natural  Gas  Supply  Association/Indicated 
Producers. 


rule.  This  service,  discussed  in  more 
detail  infra,  must  be  available  to  all  firm 
shippers.  The  mechanics  of  how  this 
"no-notice"  firm  transportation  service 
will  be  provided  on  a  particular  pipeline 
must  be  considered  and  developed  in 
the  restructuring  proceedings 
established  by  this  rule  (see  infra). 

This  new  "no-notice  "  transportation 
service  will  be  provided  in  addition  to, 
rather  than  in  lieu  of,  the  pipelines' 
current  open-access,  firm  transportation 
service  where  shippers  must  receive 
instantaneous  but  not  "no-notice  " 
service.  The  former  "traditional"  firm 
transportation  service  will  still  be 
subject  to  reasonable  nominating, 
scheduling  and  other  operational 
conditions,  such  as  imbalance 
tolerances  and  penalties.  However,  the 
quality  of  this  service  should  be 
enhanced  under  the  steps  taken  here. 
These  operational  conditions,  of  course, 
must  be  devised  and  implemented  on  a 
nondiscriminatory  basis.  In  assessing 
the  pipeline's  compliance  filing,  the 
Commission  will  seek  to  ensure  that  the 
pipeline  is  not  attempting,  through  the 
"no-notice"  transportation  service,  to 
simply  replace  one  form  of  bundled 
service  with  another  anti-competitive 
service. 

In  addition,  the  pipeline,  or  another 
gas  merchant,  could  offer  a  "packaged  " 
sales  and  transportation  service  where 
the  separately  sold  sales  and 
transportation  services  are  packaged  by 
a  contract  pursuant  to  which  the  gas 
purchaser  allows  the  pipeline,  or 
another  gas  merchant,  to  act  as  the  gas 
purchaser's  agent  in  making  all 
arrangements  necessary  to  deliver  the 
gas  to  the  city  gate.""  However,  the 
rates  for  each  transportation  service 
must  be  separately  stated  in  the 
pipeline's  tariff. 

Since  sales  and  transportation 
services  must  be  offered  on  an 
unbundled  basis,  there  would  be  no  rate 
on  file  with  the  pipeline's  tariff  for  an 
"agency"  service.  The  "packaging"  of 
separate  services,  offered  under 
separate  rate  schedules,  would  be 
effected  only  by  contracts  between  the 
gas  purchaser  and  its  agent.  Whether  or 
not  the  pipeline  as  a  gas  seller  can 
collect  a  fee  for  acting  as  the  gas 
purchaser's  agent  in  arranging  for 
pipeline  services  is  a  matter  for 
negotiation  between  the  pipeline  and 
gas  purchaser  on  entering  into  their 
sales  contract.  This  is  because  the 
pipeline  will  be  acting  as  agent  in  its 
capacity  as  a  gas  seller  rather  than  as  a 


">'  See.  e.g..  Transcontinental  Gas  Pipe  Une 
Corp..  55  FERC  |  81 .446  (1991 ).  order  on  rvh  g.  57 
FERC I  61.345  (1991). 
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gas  transporter.  Any  agency  fee  would 
have  to  be  recovered  as  part  of  the  price 
for  selling  gas  and  not  as  part  of  the 
transportation  rate.  Of  course,  the 
pipeline  must  act  in  a  non- 
discriminatory manner  in  offering 
agency  services. 

The  Commission  is  not  adopting  the 
.\0PR'8  proposal  to  continue  a  bundled, 
city-gate,  firm  sales  service  for  small 
sales  customers,  because  those 
customers  can  be  served  reliably 
through  a  combirwition  of  unbundled 
sales  and  the  "no-notice"  transportation 
service  required  by  this  rule.  The 
pipeline  or  another  gas  seller  could  also 
ad  as  the  agent  of  the  small  customers 
and  make  all  of  the  arrangements 
necessary  to  deliver  the  gas  to  the  small 
customers  in  the  same  manner  as  under 
the  current  bundled,  city-gate,  firm  sales 
service.  In  addition,  as  discussed  further 
below,  the  small  customers  can  continue 
to  receive  firm  transportation  under  a 
one-part  volumetric  rate  computed  at  an 
imputed  load  factor  similar  to  the 
manner  in  which  their  current  sales 
rates  are  determined.'**  Alternatively, 
as  indicated  by  Florida  Cities  at  the 
January  22, 1992  technical  conference, 
small  customers  can  band  together  to 
purchase  gas.'°* 

The  Commission  sees  several  reasons 
for  requiring  the  unbundling  of  pipeline 
services  and  the  creation  of  a  "no- 
notice"  transportation  service,  as 
opposed  to  retaining  the  pipelines' 
bundled,  city-gate,  sales  service. 

First,  firm  shippers  whll  be  able  to 
select  the  form  of  pipeline 
transportation  service  that  best  suits 
their  needs,  both  as  to  the  quality  and 
the  prices  of  the  individual  services 
chosen.  As  stated,  firm  shippers  will  be 
able  to  choose  a  transportation  service 
that  provides  "no-notice"  service.  In  the 
alternative,  firm  shippers  may  elect  a 
service  of  a  different  quality.  For 
example,  firm  shippers  can  elect  to 
continue  the  traditional  open-access 
firm  transportation  service,  if  they  do 
not  want  "no-notice'*  service.  Or.  firm 
shippers  could  purchase  some 
combination  of  services,  such  as 
traditional  firm  transportation  service 
and  open-access  contract  storage.  This 
complete  menu  of  services  will  enable 
gas  purchasers,  sellers,  and  pipelines  to 


""  Exi»r..ng  small  sale*  customer  ratei  are  oflen 
determined  by  auuming  a  quantity  of  purchases 
which  may  be  higher  than  actual  purchases.  Small 
customers,  therefore,  pay  less  for  their  service  than 
they  would  if  their  rales  were  d*«igned  based  on 
actiial  purchase  levels. 

'°»  Technical  Conference  Tr.  277.293.  In  Florida, 
several  municipal  utilities  banded  together  with  one 
uhHiy  buying  on  twhulf  of  the  others.  The  Rorida 
Citips  representative  reported  that  those  utilities 
have  achieved  "tremendous  economies."  Id  si  291. 


fashion  arrangements  according  to  the 
demand  for  the  services  in  lieu  of  the 
present  system  which  binds  individual 
services  with  separate  costs  together 
into  one  package.  The  gas  purchaser,  or 
nonpipeline  seller  will  be  able  to  make 
informed  choices  about  services  and  the 
market  will  decide  the  need  for  the 
various  services. 

Moreover,  the  unbundling  of  pipeline 
services  will  enable  all  gas  sellers 
(producers/marketers/pipelines)  to 
compete  on  an  even  basis  by  offering 
the  same  sales  services  in  the  same 
market.  At  present,  most  pipeline  sales 
are  at  the  city  gate  at  the  WACOG  price 
while  most  producers  or  marketer  sales 
are  at  the  wellhead  or  in  the  field  at  the 
market  price.  The  unbundling  of  services 
will  create  competition  for  gas 
purchasers  among  gas  merchants  on 
more  even  terms.  The  competition  for 
gas  purchasers  will  not  be  skewed  in 
favor  of  pipelines  by  their  ability  to  offer 
a  superior  bundled,  city-gate,  firm  sales 
service  or  against  pipelines  because  of 
WACOG  pricing.  In  addition,  the 
competition  between  pipelines  and  other 
gas  sellers  in  the  same  market  should 
greatly  reduce  the  pipeline's  natural 
incentive  in  a  bundled  service 
environment  to  manage  its  pipeline 
system  to  favor  itself  as  a  merchant  to 
the  disadvantage  of  shippers  of  gas  sold 
by  others. 

The  Commission  also  believes  that 
this  new  form  of  "no-notice" 
transportation  service  will  be  superior 
to  the  existing  "no-notice"  bundled,  city- 
gate,  firm  sales  service.  This  is  because 
gas  purchasers  will  be  able  to  obtain 
"no-notice"  transportation  service  for 
gas  supplies  purchased  from  any  gas 
seller,  not  just  from  pipelines,  rather 
than  reljing  on  inferior  firm  or 
interruptible  transportation  as  discussed 
above. '"•  This  should  enable  gas 
purchasers  to  enter  into  more  reliable 
supply  arrangements  with  nonpipeline 
suppliers  for  both  base  and  peak  needs. 
Hence,  gas  purchasers  will  have  more 
choices  and  more  flexibility.  In  addition, 
the  pipelines  will  be  able  to  compete  for 
more  gas  purchasers  under  market- 
based  pricing  in  lieu  of  their  WACOG 
pricing. 

Some  commenters  argue  that  the 
Commission's  fostering  of  competition 
cannot  be  a  justification  in  and  of  itself 
for  the  regulations  adopted  here.  Rather, 
they  contend  that  the  Commission  is 


required  to  foster  competition  only  wh»n 
consumer  intercsls  are  advanced  and 
protected.'^'  The  Citizens  Gas  &  C<>i«.e 
Utihty  sees  nothing  wrong  with  unequc.1 
competition  so  long  as  the  morchdn;s' 
differing  products  are  approprirtl.  iy 
priced.  It  maintains  that  '  plhe 
Commission  shouid  not  mandd!"  d 
homogeneous  group  of  sellers."  '"* 
The  Coinmission  is  not  acting  to 
protect  CG.T.ppt'.tors.  Rather,  the 
Commission,  as  discussed  in  dctsil 
above,  is  acting  to  improve  the 
competitive  structure  of  the  natural  gas 
industry  to  facilitate  &.e  opera tjot;  of  a 
national  wellhead  market  as  envisioned 
by  Congress  in  order  to  provide  natural 
gas  consumers  with  access  to  an 
adequate  supply  of  clean  and  abund-.r! 
natural  gas  at  reasonable  pnces. 
Moreover,  the  Commission  is  improving 
this  competitive  structure  without 
undermining  the  reliability  of  service  for 
pipeline  customers  by  requiring 
pipelines  to  perform  a  "no-notice" 
transportation  service.  In  short,  the 
Commission  is  both  promoting 
competition  and  protecting  all  gds 
consumer  interests,  especially  with 
respect  to  thp  reliability  and  the  pricing 
of  services. 

In  addition,  Lhe  Commission  is  ncit 
mandating  a  homogeneous  group  of  gas 
merchants.  Rather,  ih?  Commission  is 
creating  a  regulatory  environment  that 
will  provide  all  gas  merchants  v,i?h  an 
equal  opportunity  to  compete  for  pas 
purchasers.  To  be  sure,  not  all  gas 
sellers  are  similar  Some  are  more 
efficient  than  others.  Some  have  greater 
expertise  and  som.e  have  more  resources 
upon  which  to  draw.  However,  by 
separating  the  various  pipeline  services 
needed  by  gas  consumers,  the 
Commission  can  assure  the  fair  p.icing 
of  all  services.  The  gas  purchasers  will 
be  better  off  because  of  the  ability  to 
make  informed  choices  about  their  gas 
purchasing  decisions.  Moreover,  the  rule 
will  not  change  inherent  advantages 
held  by  any  gas  merchant,  whether  it  be 
a  producer,  marketer,  or  pipeline,  on 
account  of  size,  experience,  or 
motivation.  The  Commission  envisions  a 
future  gas  market  where  buyers  arid 
sellers  can  meet  to  fashion  deals 
according  to  their  needs,  with  no  decline 
in,  and  indeed  with  enhancement  of.  the 
quality  and  reliabihty  of  service  for  gas 
consumers. 


'»•  Even  if  the  sales  customer  elects  to  coolinue 
to  contract  for  lu  gas  needs  with  the  pipeline  under 
a  market-based  rate  that  includes  a  component  thai 
compensates  the  pipeline  for  standing  ready  to 
provide  a  certain  quanlily  of  gas  at  all  times,  the 
customer  will  have  the  right  lo  purchase  spot  gas 
elsewhere  and  use  Its  unbundled  firm  transportation 
to  ship  it. 


""  Eli;  the  Cincinnati  Gas  A  EJectnc  Company. 
Union  Ughl.  Heal  and  Power  Company,  aad 
Lawrtinceb'JTg  Gas  Company.  Initie!  Comments  at 
13,  14.  citing.  Brown  Shoe  Co.  v  U.S..  370  US.  294. 
320  (lfle2)  and  Environmental  Action.  Inc.  v.  FE/iC, 
939  F.2d  1057.  1061  (D.C  Or.  1991). 

""  Initial  Comments  at  7. 


Federal  Register  /  Vol.  57,  No.  74  /  Thursday,  April  16,  l;>9:  /  Rules  and  Rpri 


ii.iiiuns 


13281 


To  that  end.  the  Commission  is 
fimending  part  284  in  several  ways  to 
upgrade  pipeline  services  used  to 
transport  gas.  whether  sold  by  a  pipeline 
or  another  merchant.  This  will  provide 
all  gas  purcha.sers  with  improved  access 
to  all  gas  sellers  whether  or  not  the  gas 
purchasers  want  a  "no-notice"  firm 
transportation  service. 

In  brief,  the  Commission  is  making  ten 
changes  in  part  284.  First,  the 
Commission  is  revising  §§  284  Biajll) 
and  284.9(a)(1)  to  require  firm  and 
interruptible  transportation  services  to 
be  provided  unbundled  from  firm  and 
interruptible  sales.  This  requirement 
also  will  be  included  as  a  condition  on 
the  blanket  sales  for  resale  certificates 
issued  by  this  rule  and  discussed  wfrn. 
Second,  the  Commission  is  adding 
§§  284, 8(b)(2)  and  2&4.9(b)(2).  which 
require  a  pipeline  that  offers  firm  and 
interruptible  transportation  services 
under  Part  284  to  provide  those  services 
on  a  liasis  that  is  equal  in  quality  for  all 
53,'!S  supplies  whether  purchased  from 
the  pipeline  or  another  seller.  Third,  and 
fourth,  the  Commission  is  adding 
§§  284.8(b)  (3).  (4).  and  (5)  and  284.9(b) 
(3).  (4),  and  (5)  to  require  a  pipeline  to 
provide  all  shippers  equal  and  timely 
access  to  certain  information  through 
the  use  of  electronic  bulletin  boards,  and 
to  preclude  any  tariff  provisions  that 
would  inhibit  the  development  of  market 
centers.  Fifth,  the  Commission  is 
amending  §  284.1  to  define 
transportation  as  including  storage. 
Sixth,  the  Commission  is  adding 
§  284.242  to  authorize  and  require  open 
access  pipelines  to  provide  firm  shippers 
on  downstream  pipelines  with  non- 
discriminatory' access  to  capacity  held 
by  the  downstream  pipelines  on 
upstream  pipelines.  Seventh,  the 
Commission  is  adding  §  284  243  to 
authorize  a  new  firm  capacity 
reallocation  program  so  that  firm 
shippers  can  release  unwanted  capacity 
to  those  desiring  capacity. 

Eighth,  as  discussed  above,  the 
Commission  is  adding  |  284, 8(a)(4)  to 
require  pipelines  that  make  bundled 
sales  on  the  effective  date  of  this  rule  to 
provide  a  non-discriminatory  "no- 
notice''  firm  transportation  service.  The 
"no-notice"  transportation  service  as 
well  as  the  other  matters  pertinent  to 
open  access  transportation,  will  be 
discussed  in  Part  VII. 

Ninth,  in  order  to  further  promote 
even  competition  among  gas  merchants, 
the  Commission  is  adopting  the  straight 
fixed  variable  method  of  cost 
classification  for  the  purpose  of  billing 
firm  transportation  customers  unless  the 
Commission  provides  otherwise.  Under 
that  method,  all  of  a  pipeline's  fixed 


transmission  and  storage  costs  are 
hilled  in  the  pipeline's  reservation 
charge. 

Tenth,  the  Commission  is  issuing  in 
this  nile  a  blanket  sales  certificate  to  all 
pipelines  so  that  they  can  make 
unl.iundled  firm  and  interruptible  sales 
on  a  comparable  basis  with  unregulated 
merchants  [see  infra).  This  appears  as  a 
new  subpart  J  to  part  284. 

I-iist,  the  Commission  is  also 
reemphasizmg.  as  discussed  fully  below, 
the  policy  stated  in  §§  284.221  (g)  and 
(h)  of  its  regulations  that  pipelines  allow 
shippers  to  have  flexible  receipt  and 
delivery  points. 

The  Commission  believes  that  the 
above-described  remedial  approach  will 
both  improve  the  competitive  structure 
of  the  natural  gas  industry,  by  putting 
pipelines,  when  acting  as  merchants, 
and  other  gas  merchants  on  an  even 
footing  with  respect  to  essential  pipeline 
services  and  will  maintain  the  ability  of 
the  pipeline  system  to  provide  reliable 
service  when  needed — regardless  of  the 
source  of  the  gas.  All  of  the  above 
remedial  acts  are  discussed  in  detail 
below.  In  tandem  with  these  changes  the 
Commission  has  concluded  that 
pipelines  should  be  able  to  recover  100 
percent  of  their  prudently  incurred  costs 
associated  with  implementation  of  this 
rule.  This  is  also  discussed  in  detail, 
infra. 

Based  upon  the  extensive  record 
compiled  in  this  proceeding,  the 
Commission  believes  that  the  above- 
described  unified  and  comprehensive 
remedy  will  benefit  all  segments  of  the 
natural  gas  industry.  To  the  extent 
members  of  the  industry  are  currently 
facing  an  uncertain  financial  situation. 
the  Commission  believes  that  this  rule 
will  remove  that  uncertainty  and  create 
a  regulator>'  framework  that  can  adapt 
to  changing  market  dynamics  over  the 
long-run.  Indeed,  this  rule  will  establish 
an  efficient  gas  market  in  which  all 
participants  are  able  to  fashion  the 
contractual  arrangements — both  long 
and  short  term — best  suited  to  their 
needs.  In  short,  they  will  be  able  to 
respond  to  their  financial  and 
commercial  situation  through  the 
contracting  process  in  an  efficient  gas 
market. 

\'n  Essential  .'\spects  of,  and  Terms  and 
Conditions  for,  Open-.Access 
Transportation 

A.  Introduction 

The  Commission  adopted  Order  No. 

436  to  prevent  pipelines  from 
discriminating  in  their  choice  of 
transportation  customers  in  order  to 
favor  the  pipelines'  own  sales 


services. '°*  The  Commission  codified 
this  anti-discrimination  purpose  in 
§§  284.8(b)  and  284.9(b)  by  requiring 
pipelines  to  offer  their  firm  and 
interruptible  transportation  services 
"without  undue  discrimination"  in  the 
quality  of  service  provided. "  •*  At  the 
same  time,  the  Commission  recognized 
that  pipelines  need  to  impose 
"reasonable  operational  conditions"  on 
their  services  to  effectively  manage  their 
systems  and  §§  284.8(c)  and  284.9(c) 
permit  this,  provided  the  conditions  are 
included  in  the  pipeline's  tariff." '  In 
evaluating  those  operational  conditions, 
the  Commission  dealt  with  many 
complex  matters  in  its  effort  to  ensure 
that  there  was  no  discrimination 
between  the  transportation  embedded 
within  the  pipelines'  bundled,  city-gate, 
firm  sales  services  and  their  open  access 
firm  transportation  services. 
Unbundling  the  sales  and 
transportation  components  of  the 
pipeline's  city-gate,  firm  sales  service 
changes  the  regulatory  focus,  but  does 
not  change  the  policy  direction  in  which 
the  Commission  has  been  going.  Before 
this  order,  the  primarj'  focus  was  on 
whether  a  pipeline's  firm  transportation 
service  was  comparable  in  quality  to  the 
firm  transportation  embedded  within  the 
bundled,  city-gafe.  firm  sales  service."* 
After  this  order,  the  focus  no  longer  will 
be  on  comparing  the  quality  of  two 
different  pipeline  services.  Rather,  the 
focus  will  be  on  ensuring  that  pipeline 
transportation  of  all  gas  supplies  is 
performed  on  an  equal  basis  under 
reasonable  transportation  terms  and 
conditions  that  enable  buyers  to  use 
open  access  transportation  to  maximize 
the  benefits  of  a  competitive  wellhead 
natural  gas  market.  To  ensure  equality 
of  transportation  service  between  gas 
sold  by  pipelines  or  their  affiliates  and 
gas  sold  by  other  gas  sellers,  the 
Commission's  focus,  after  unbundling, 
must  b^on  the  quality  of  transportation 
service  itself.  # 


'»•  Order  No.  436.  supro  n.2  p  31,495  (Example* 
of  diBcriminalion  that  the  Commission  Tinds  to  be 
undue  or  preferential  within  the  context  of  self- 
implementing  authorizations  are  refusals  to 
transport  for  existing  sales  or  non-fuel  switchable 
customers  and  preference  for  efniiates  "|. 

'  ">  18  CFR  2«4  8(b)  and  284.9(b). 

"  >  18  CFR  284.8(0)  and  284.g(c). 

'"  E-g:  Tejas  supro.  at  10O4  CWithoul  having 
iirst  assessed  the  comparability  of  Texas  Eastern's 
unbundled  transportation  and  storage  services. 
therefore,  the  Commission  could  not  rationally 
conclude  that  the  LDCs  could  lake  advantage  of  any 
alternative  sources  of  gas.");  United  Gas  Pipe  Line 
Co..  55  FERC  f  61.330  a  I  p.  61.974  (1991)  ( ■United 
must  specifically  demonstrate  that  its  transportation 
■ervices  and  storage  services  available  to  Tirm 
transportation  customers  are  comparable  to  the 
transportation  and  storage  in  its  bundled  service 
offered  at  mariiet-based  rates."). 
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The  Commission  recognizes  the  need 
lo  analyze  operational  conditions  in 
light  of  the  pipeline's  need  to  effectively 
manage  its  transportation  system  and  its 
obligation  to  perform  the  new  "no- 
notice  "  transportation  service."^  But 
the  Commission  must  ensure  that  the 
operational  terms  and  conditior^s 
devised  to  ensure  effective  8>strm 
management  do  not  give  a  competitive 
advantage  lo  unbundled  pipeline  and 
pipeline  affiliate  sales.  It  is  vital  to 
ensure  that  gas  purchasers  hav  e  a 
viable  meaningful  alternative  to 
pipeline  s'jles  under  a  market-based 
pricing  mechanism. 

B.  Transportation  Equality  ami  Other 

Principles 

The  Commission  is  amending  part  284 
to  require  an  open-access  pipeline  that 
offers  firm  and  intemiptible 
transportation  services  to  provide  those 
transportation  3er\'ice8  en  a  basis  that  is 
equal  in  q-ialitj  for  all  gas  supplies, 
whether  purchased  from  the  pipeline  or 
elsewhere.  This  requirement,  embodied 
in  new  §§  284.8(b)(2)  and  284.9(bK2). 
will  ensure  that  a  pipeline,  through  a 
tariff  provision  or  otherwise,  does  not 
give  its  own  sales  or  the  sales  of  an 
affiliate  a  preference  over  sales  by  other 
gas  sellers  in  matters  relating  to  Part  284 
transportation.  Tnis  equality  principle 
will  ensure  that  a  pipeline  cannot 
impose  unreasonable  restrictions  on  a 
shipper's  abihty  to  be  served  by  other 
gas  sellers.  Any  such  restrictions  would 
render  transportation  of  gas  sold  by  the 
pipeline  or  an  affiliate  superior  in 
quality  to  transportation  of  gas  of  other 
merchants.  Such  a  quality  preference 
would  result  in  undue  discrimination 
under  NGA  sections  4  and  5  and  is 
prohibited  by  the  equality  principle.  As 
discus.eed  a'oove.  after  unbundling  the 
focus  must  shift  to  ensure  that  the 
pipeline  transports  all  gas  supplies  on 
an  equal  basis,  not  simply  that  the 
pipeline  provides  transportation  of 
comparable  quality  for  gas  sold  by  other 
sellers  with  which  it  competes. 

While  a  few  commenters  request  the 
Commission  to  set  forth  uniform  terms 
and  conditions  of  service  in  the 
Commission's  regulations,"*  the 
Commission  concludes  that  such 
industry-wide  specificity  is  not  desirable 
in  light  of  the  differing  configurations  of 
pipeline  systems  and  the  differing  needs 
of  pipehne  customers.  Although  the 
Commission  will  not  develop  generic 


'  "  V'jnui.s  opera lional  cooditKUU  whMi>  a 
pipeline  might  develop  to  manage  its  system  are 
discussed  in  VU.O  l>elow. 

"*  Futi  Mdiiagers  Aaiociaiion,  AppsUcbian 
Er.ergy  Croup,  tndcppmleni  Pelroleum  A»sociJtlon 
of  A.Ticnca.  and  Air.eriCin  Pap^r  Institule. 


industry-wide,  terms  and  conditions,  the 
Commission  will  require  that  the  terms 
and  conditions  that  are  developed  must 
be  applied  in  a  non-discriminatory 
manner,  must  not  give  the  pipeline  or  its 
marketing  affiliate  a  competitive 
advantage,  must  not  be  unduly 
restrictive,  and  must  be  fair  to  all 
parties. 

However,  the  Comniission  concludes 
that  it  should  codify  two  other  general 
principles  in  the  regulations.  The  first  is 
that  nothing  in  a  pipeline's  tariff  can 
inhibit  the  development  of  market 
centers  or  hubs.  This  appears  in  new 
§§  284.8(b)(5)  and  284.9(b)(5).  While  the 
Commission  will  not  mandate  market 
centers  or  hubs,  it  will  prohibit  tariff 
provisions  that  prevent  their 
dfivelopment. 

The  second  general  principle, 
embodied  in  §§  284.8(b)  (3)  and  (4)  and 
284  9(b)  (3)  and  (4),  is  that  pipelines 
must  provide  timely  and  equal  access  to 
any  and  all  information  necessary  for 
buyer  and  sellers  to  arrange  gas  sales 
and  capacity  reallocations."* 

The  precise  nature  of  the  information 
should  be  developed  in  the  restructuring 
proceedings  established  by  this  order. 
At  a  minimum,  the  Commission  will 
require  the  pipeline  to  timely  inform  all 
interested  persons  about  the  availability 
of  capacity  at  receipt  points,  on  the 
mainline,  at  delivery  points,  and  in 
storage  fields,  and  whether  the  capacity 
is  available  from  the  pipeline  directly  or 
through  capacity  releasing. 

To  effect  this  requirement,  those 
sections  require  all  pipelines  to  use 
electronic  bulletin  boards.  Since 
electronic  bulletin  boards  have  become 
standard  industry-wide  practice,  the 
Commission  has  designed  a  rule  that 
builds  upon  their  use  and  sees  no  new 
burden  in  this  requirement.  Electronic 
bulletin  boards  in  particular  will  be 
required  to  comply  with  the  new 
capacity  releasing  requirement, 
discussed  infra. 

Pipelines  must  not  provide 
preferential  access  to  any  users  of  the 
electronic  bulletin  board.  They  must 
permit  users  to  download  files  from  the 
board,  so  their  contents  can  be  reviewed 
in  detail  without  tying  up  access  to  the 
board.  Pipelines  must  also  keep  daily 
back-up  records  of  the  information 
displayed  on  their  bulletin  boards  for  at 
least  three  years  and  permit  users  to 
review  those  records,  which  should  be 
archived  and  reasonably  accessible. 
Pipelines  must  also  periodically  purge 
transactions  from  current  files  when 
transactions  have  been  completed,  so 
that  users  do  not  have  to  sift  through 


massive  amounts  cf  historical  data  to 
find  current  information.  Information  on 
the  most  recent  entnes  should  appear 
ahead  of  older  information.  In  addition. 
electronic  bulletin  boards  must  be  "user- 
friendly."  The  Comrr.ission  urges 
pipelines  to  use  snf'waf^  that  allows 
extremely  lar^e  files  to  be  split  into 
small  p.irts  fur  ease  of  use.  Furthermore, 
the  Commission  urges  pipelines  to 
utilize  software  with  on-line  hpip,  a 
search  function  that  permits  users  to 
locate  all  information  concerning  a 
specific  transaction,  and  menus  that 
permit  users  to  access  spp'Tratply  each 
record  in  the  transportation  log.  nodr^s 
of  available  capacity,  and  standards  of 
conduct  information.  The  Commission 
miay  revisit  these  minimum  genfral 
standards  as  ne>?ds  warrant. 

The  Commission  reiterates  that,  to 
ensure  equality  of  service,  pipelinf^'i 
must  include  a!!  operating  terms 
conditions,  and  rules  in  their  tar!rf«  with 
the  maximum  amount  of  specificity 
possible.  The  Commission  will  focus 
more  closely  on  complianre  with  this 
rule,  codified  in  §  §284  8(c)  and  2M  Q(c). 
after  unbundling  because  it  is  essential 
to  an  efficient  opnn  access 
transportation  senice  that  the  pipelines 
impose  only  legitimate  and  reasonable 
operational  conditions  of  which  all 
shippers  have  had  advance  notice. 

The  Commission  in  {  284  14  is 
requiring  pipelines  to  have  tariff 
provisions  governing,  at  least,  the 
following  transportation  matters.  First, 
the  pipelines  must  set  forth  in  their 
tariffs  their  methods  for  allocating 
aggregate  receipt  point  capacity, 
individual  receipt  point  capacity, 
mainline  segment  capacity,  storage 
capacity,  and  delivery  point  capacity. 
Second,  as  discussed  below,  the 
pipelines  must  set  forth  in  their  tariffs 
provisions  governing  shipper  flexibility 
in  changing  receipt  and  delivery  points. 
Third,  the  pipelines  must  set  forth  in 
their  tariffs  iJieir  provisions  concerning 
supply  and  capacity  curtailments.'  "  the 
scheduling  of  gas  injections  into  the 
mainline  and  into  storage,  the 
scheduling  of  gas  deliveries  from  storage 
and  from  the  mainline,  the  setting  and 
charging  of  penalties,  balancing  rights, 
and  the  instantaneous  receipt  and 
delivery  of  gas.  Fourth,  the  pipelines 
must  set  forth  in  their  tariffs  their 
provisions  under  which  they  will 
provide  the  "no-notice"  transportation 
service  required  by  this  rule.  The 
Commission  will  further  discuss  the 
pipeline's  "no-notice  "  transportation 
service  below. 


' '  See  wfro  on  cupaaly  reailocatiomr 


'•Seem/nj. 
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C.  Capacity-  Reallocatior 

After  reviewing  the  comments  and 
reply  comments,  the  Commission 
concludes  that  it  is  in  the  public  interest 
for  pipeline  shippers  to  have  the  ability 
to  reallocate  unwanted  pipeline  capacity 
on  a  variety  of  bases  to  others  seeking 
firm  capacity.  The  only  question  is  the 
best  way  to  accomplish  this  on  an 
industr>'-wide  basis.  The  Commission 
concludes  that  this  requires  the 
adjustment  of  previously  authorized 
capacity  brokering  and  other  capacity 
assignment  (upstream  capacity 
assignment  and  releasing)  programs  for 
two  reasons.  First,  while  the 
Commission  has  required  that  capacity 
be  brokered  or  allocated  on  a 
nondiscriminatory  basis,'"  the 
Commission  no  longer  believes  that  it 
can  adequately  monitor  capacity 
brokering  under  existing  certificates  to 
ensure  that  all  allocations  are 
nondiscriminatory.  Simply  put.  there  are 
too  many  potential  assignors  of  capacity 
and  too  many  different  programs  for  the 
Com»mission  to  oversee  capacity 
brokering  as  it  now  exists  Second,  the 
Commission  believes  that  the  two  new 
generic  allocation  of  capacity  programs 
it  is  adopting  make  the  necessary 
adjustments  to  eliminate  the  potential 
for  firm  capacity  holders  to  unduly 
discriminate  in  "their  assignm.ent  of 
capacity,  and  facilitate  the  development 
of  the  secondary  transportation  market. 

The  Commission,  therefore,  wii!  not 
approve  new  individually  authorized 
capacity  brokering  and  other  capacity 
assignment  programs  and  is 
contemporaneously  amendmg.  by  a 
separate  order,  the  terms  and  conditions 
of  existing  capacity  brokering  and  other 
capacity  assignment  certificates  to 
conform  to  the  capacity  allocation 
regulations  adopted  by  this  rule.  This  is 
necessary  to  ensure  that  after  the 
effective  date  of  this  rule  all  capacity 
reallocations  are  undertaken  on  the 
same  basis  on  all  pipelines.  This  will 
prevent  any  pipeline  or  firm  shipper 
from  achieving  an  undue  advantage,  or 
incumng  an  undue  disadvantage, 
compared  to  firm  shippers  on  other 
pipelines,  from  the  working  of  the 
particular  pipeline's  capacity  brokering 
program.  Hence,  the  Comm.ission  is 
taking  this  action,  in  the  above-noted 
order,  to  modify  the  terms  of  existing 
capacity  brokering  and  other  capacity 
assignment  programs  under  NGA 
Section  5,  as  well  as  under  the 
Commission's  reserved  right  in  those 


orders  to  modify  a  program,  to  ensure, 
as  here,  that  they  continue  to  be 
required  by  the  public  convenience  and 

necessity.'  '* 

The  Commission's  treatment  of  "buy/ 
sell"  arrangements  being  considered  in 
El  Paso  Natural  Gas  Co..  et  a/..  Docket 
No.  CP88--t33-002.  et  ai.  is  related  to  the 
capacity  brokering  issue.  Under  those 
arrangem.ents,  an  LDC  will  purchase  gas 
1..  the  production  area  from  an  end  user 
or  a  merchant  designated  by  an  end 
user.  The  LDC  will  ship  the  gas  on  its 
own  firm  capacity  and  sell  the  gas  to  the 
end  user  at  the  retail  deliver>'  point.  The 
Commission  will  not  address  buy/sell 
issues  he.-^  but  will  do  so  in  the  EL  Paso 
docket.  As  explained  in  that  order, 
under  this  rule,  bu\  /sell  arrangements 
should  not  be  necessarj'  becau.se,  under 
the  capacity  releasing  requirement,  firm 
capacity  holders  will  be  able  to  release 
unwanted  firm  capacity  to  persons 
seeking  firm,  capacity.  However,  existing 
buy,/seil  deals  can  continue  if  the  firm 
capacity  holder  does  not  give  up  its 
capacity  in  the  restructuring  proceeding 
as  discussed  below  ' ' »  Sim.ilarly,  buy/ 
sell  deals  executed  between  the  date  of 
this  order  and  the  date  the  pipeline's 
capacity  releasing  mechanism  goes  into 
effect  can  continue  if  the  firm  capacity 
holder  does  not  give  up  its  capacity  in 
the  restructuring  proceeding  as 
discussed  below.  After  a  pipeline's 
capacity  releasing  mechanism  goes  into 
effect,  no  new  buy /sell  deals  may  be 
executed  after  that  diite  and  thereafter 
o// allocations  of  interstate  pipeline 
capacity  must  be  done  under  the 
capacity  releasing  mecharusm.  When 
the  pipeline's  capacity  releasing 
mechanism  goes  into  effect  it  must  post 
on  its  electronic  bulletin  board  for  a 
reasonable  period  the  price,  terms  and 
conditions,  and  names  of  the  parties  to 
all  buy/sell  deals  existing  on  that  date. 
All  firm  capacity  holders  who  have 
executed  buy/sell  deals  prior  to  that 
date  must  provide  such  information  to 
the  pipeline  for  posting  on  the  electronic 
bulletin  hoar^.  This  posting  is  to  make 
those  arrangements  public  and  not  to 


'"  Eg  .  Texas  Easiern  Trar.smis.sion  Corp..  48 
FERC  »  61.248  al  p  61.86&-ro  (1969;,  ihrided.  46 
reRC  \  61.3-8  il9«9).  order  on  ,t-.>-  ^v  51  FERC 
f  61.170  11990).  order  on  refig.  52  FERC  I  61.273 
(1090) 


"'  Eg  .  Tevas  Eastern  Transmission  Corp,  « 
FERC  1  61.248  at  p  61  (TB  fl989), 

"•In  the  NOPR,  !hf  Co!7imi»sion  requested 
comment  on  '  whet.her  Iprmmatjoo  of  capacity 
brokenng  wiU  have  a  nesative  impact  on 
independent  power  producers  or  qualifying  facilitiet 
who  may  be  receivins  gas  aerMce  for  electric 
generating  purposes  ihiTHish  so-called.  'buy/acU' 
arrangements."  If  »o  the  Comntsatoo  aaked 
whether  it  should  "pronue  »ar:ie  form  of 
grandfsthennj!  of  existing  trar.sactiona  ai  part  of  the 
transitiona!  phase  co.Ttpmptated  under  the  Final 
Rule'-   IV  FERC  Stat.^  »  Ress  f  3:  48r  n'  p  32,545 
(1991|.  The  (^mmission  beiievei  thai  the  tteps 
taken  in  the  final  rule  ahouid  avotd  hav.n^  a 
negaUve  impact  on  IPPS  or  QKs  usinj;  ga&  To  the 
extent  this  is  not  the  case.  Interested  persons  should 
inform  the  Commissioii  on  rehearing  of  this  rule. 


allow  other  persons  to  make  a  better 
offer. 

1.  Upstream  Pipeline  Capacity 

As  discussed  above,  the  Commission 
is  requiring  pipelines  to  unbundle  the 
sales  and  transportation  components  of 
their  bundled,  city-gate,  firm  sales 
services  to  remedy  the  pipelines'  undue 
advantage  as  merchants  of  gas  over 
other  merchants.  As  stated,  one  reason 
for  the  pipelines'  advantage  is  that,  as 
bundled  merchants,  they  had  access  to 
more  gas  suppliers  because  of  capacity 
held  on  upstream  pipelines  that  connect 
with  those  gas  suppliers. 

The  unbundling  of  sales  and 
transportation  will  occur  in  many 
instances  near  the  production  area. 
However,  in  some  instances,  unbundling 
of  a  downstream  pipeline's  sales  and 
transportation  services  will  occur  where 
it  interconnects  with  an  upstream 
pipeline  which  provides  the  downstream 
pipeline  with  access  to  the  production 
areas.  The  downstream  pipeline  will  be 
able  to  use  its  transportation  capacity 
on  the  upstream  pipeline  to  acquire  gas 
to  make  sales  at  the  interconnection 
point  to  its  (the  downstream  pipeline's) 
sales  customers.  The  downstream 
pipeline  would  have  an  undue 
competitive  advantage  over  other  gas 
merchants  because  of  the  downstream 
pipeline's  access  to  the  capacity  on  the 
upstream  pipeline.  This  situation  would 
inhibit  the  goal  of  a  competitive  national 
market  because  the  downstream  gas 
purchasers  would  not  have  access  to  the 
production  aress  and  gas  merchants 
reached  throuK'r;  tf «  capacity  held  on  the 
upstream  pipeline  by  the  downstream 
pipeline. 

New  §  284.242,  therefore,  provides 
that  an  open  access  upstream  pipeline 
must  permit  a  downstream  pipeline  to 
assign  its  firm  transportation  capacity 
(whether  part  284  or  individually 
certificated)  on  the  upstream  pipeline  on 
a  non-discriminatory  basis  to  the 
dovkTisteam  pipeline's  firm  shippers. 
This  rule  also  applies  to  contract  storage 
capacity  that  the  downstream  pipeline 
holds  on  the  upstream  pipeline.  In 
addition,  the  downstream  pipeline  will 
be  required  to  assign  its  upstream  firm 
transportation  capacity  (whether  part 
284  or  individually  certificated]  and  its 
upstream  firm  contract  storage  capacity 
to  its  firm  transportation  customers  to 
the  extent  necessary  to  provide  cspacity 
to  those  shippers  that  desire  upstream 
capacity.  All  S  284.242  reassignmcnts 
will  be  permanent.  While  this 
reassignment  should  occur  initially  in 
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the  restructuring  proceedings, '*° 
§  284.242  will  continue  in  effect  after  the 
restructuring  proceedings  to  permit 
further  reassignments  of  available 
upstream  capacity  held  by  downstream 
pipelines  '*'  to  customers  of 
downstream  pipelines. 

The  NOPR  proposed  "that  a 
downstream  pipeline's  capacity  on  an 
upstream  pipeline  should  be  considered 
as  if  that  capacity  were  a  mainline 
segment  of  the  downstream  pipeline 
*  *  *  [and  that  a]  downstream  shipper's 
rights  to  [such]  capacity  would  be 
determined  under  the  method  used  by 
the  downstream  pipeline  to  allocate 
capacity  on  maiiiline  segmentsll"  '^* 
The  Commission  concludes  that  the 
issue  of  how  to  allocate  capacity  on 
upstream  pipelines  to  shippers  on 
downstream  pipelines  should  be 
determined  in  the  restructuring 
proceedings. 

Texas  Gas  asks  the  Commission  to 
clarify  that  the  required  allocation  of 
capacity  will  not  apply  to  interruptible 
capacity  or  capacity  on  intrastate 
pipelines  or  exchange  transactions.  The 
Commission  clarifies  that  the 
requirement  to  allocate  capacity  on 
upstream  pipelines  to  shippers  on 
downstream  pipelines  does  not  apply  to 
interruptible  capacity  held  by 
downstream  pipelines  on  upstream 
pipelines,  to  firm  capacity  held  by 
downstream  pipelines  on  intrastate 
pipelines,  or  to  upstream  exchange 
transactions. 

Last,  downstream  pipelines  subject  to 
subparts  B  or  G  of  part  284  will  not  be 
allowed  to  give  up  upstream  pipeline 
capacity  in  the  restructuring  proceedings 
except  under  new  §  284.242.  This 
exception  is  necessary  to  ensure  that 
firm  customers  of  downstream  pipelines 
have  the  first  opportunity  to  gain  access 
to  capacity,  on  upstream  pipelines,  held 
by  the  pipeline  to  which  the  customers 
are  directly  connected.  If  the  customers 
of  downstream  pipelines  do  not  want 
the  capacity  on  upstream  pipelines,  the 
downstream  pipeline  can  release  its 
capacity  on  upstream  pipelines  through 
the  capacity  release  provisions  of  new 
§  284.243,  discussed  in  the  next  section. 
If  the  downstream  pipeline  is  unable  to 
shed  unwanted  upstream  capacity 
through  releasing,  it  can  seek  to  recover 
costs  associated  with  the  "stranded" 


"'  Section  284.242  capacity  reassignment  must 
be  effectualed  m  the  restructuring  proceedings 
before  downstream  pipelines  release  their  capacity 
under  new  Section  284.243  discussed  below. 

'•'If  the  downstream  pipeline  releases  the 
capacity  under  new  {  284.243.  the  capaaty  would 
be  assignable,  however,  any  prior  release  would 
remain  m  force. 

'«»  rv  FERC  Stats,  ft  Regs.  |  3Z480  at  p.  32.551 
(1991). 


upstream  capacity  as  a  transition  cost 
as  discussed,  infra. 

2.  Voluntary  Reallocation  of  Firm 
Transportation  Capacity 

The  upstream  pipeline  capacity 
assignment  requirement  will  provide 
customers  of  downstream  pipelines  with 
capacity  needed  on  upstream  pipelines. 
This  will  afford  those  customers  with 
additional  flexibility  in  their  choice  of 
gas  sellers.  However,  this  type  of 
assignment  is  only  one  aspect  of  an 
adequate  capacity  assignment  program. 
The  Commission  believes  that  it  is 
necessary  to  adopt  a  program  that 
contains  several  important  elements  of 
capacity  brokering  so  that  shippers  can 
reallocate  unneeded  firm  capacity  on  a 
variety  of  bases.  Capacity  reallocation 
will  promote  efficient  load  management 
by  the  pipeline  and  its  customers  and, 
therefore,  efficient  use  of  pipeline 
capacity  on  a  firm  basis  throughout  the 
year.  Because  more  buyers  will  be  able 
to  reach  more  sellers  through  firm 
transportation  capacity,  capacity 
reallocation  comports  with  the  goal  of 
improving  nondiscriminatory,  open 
access  transportation  to  maximize  the 
benefits  of  the  decontrol  of  natural  gas 
at  the  wellhead  and  in  the  field. 

Accordingly,  the  Commission  is 
adding  a  new  S  284.243  to  require  all 
open  access  pipelines  to  provide  a 
capacity  releasing  mechanism  through 
which  shippers  can  voluntarily 
reallocate  all  or  part  of  their  firm 
transportation  capacity  rights  to  any 
person  who  wants  to  obtain  that 
capacity  by  contracting  with  the 
pipeline.  Shippers  may  reallocate  their 
firm  transportation  capacity  (whether 
part  284  capacity  or  individually 
certificated  capacity)  only  under 
§  284.243. 

This  capacity  releasing  mechanism 
would  allow  firm  capacity  holders  to 
permanently  or  temporarily  release 
some  or  all  of  their  capacity  through  the 
pipeline  to  be  reassigned  to  persons 
desiring  capacity.  The  capacity  releasing 
mechanism  would  afford  buyers  and 
sellers  of  firm  capacity  with  one  place  to 
shop  to  ensure  that  firm  capacity  is  used 
as  efficiently  as  possible. 

Capacity  releasing  will  operate  as 
follows.  The  firm  capacity  holder  will 
inform  the  pipeline  that  it  wants  to 
release  capacity  on  a  permanent  or 
temporary  basis,  the  specific  quantity  to 
be  released,  the  period  of  time,  and  any 
other  conditions  of  the  release.  For 
example,  the  releasing  customer  might 
state  that  it  will  release  a  specified 
amount  of  capacity  only  so  long  as  the 
temperature  remains  above  a  specified 
degree.  That  is.  the  firm  shipper  may 


release  firm  capacity  on  an  interruptible 
basis.  In  addition,  the  releasing 
customer  can  bring  to  the  pipeline  for 
posting  a  pre-arranged  deal  for  releasing 
capacity.  If  no  better  offer  is 
received,'-^  the  pipeline  must  contract 
with  the  replacement  shipper  found  by 
the  releasing  customier.  If  a  better  offer 
is  forthcoming,  the  pipeline  must  give 
the  replacement  shipper  found  by  the 
releasing  customer  an  opportunity  to 
match  the  better  offer  If  the 
replacement  shipper  matches  the  better 
offer,  the  pipeline  must  contract  with  the 
replacement  shipper  found  by  the 
releasing  customer.  If  the  releasing 
customer's  designated  replacement 
shipper  does  not  match  the  better  offer, 
the  pipeline  must  contract  with  the 
person  who  made  the  better  offer. 

The  pipeline  must  immediately  post 
the  capacity  releasing  information  on  its 
electronic  bulletin  board  for  a 
reasonable  period  of  time  during  which 
applicants  for  capacity  can  agree  to  the 
releasing  customer's  terms  and 
conditions  '2*  As  discussed  below,  the 
pipeline  may  take  other  action  to  market 
any  released  capacity. 

The  pipeline  will  be  required  to  resell 
that  capacity  under  part  284  to  the 
applicant  meeting  the  releasing 
customer's  specifications.  The 
replacement  shipper  must,  of  course, 
satisfy  all  of  the  pipeline's  tariff 
provisions  governing  shipper  eligibility 
before  it  can  contract  with  the  pipeline 
for  the  capacity.  Unless  the  pipeline 
otherwise  agrees  (such  as  where  there  is 
a  permanent  reallocation  of  annual 
capacity),  the  releasing  customer  will 
remain  liable  on  its  contract  but  will 
receive  a  credit  against  its  bill  for  the 
capacity  resold.  The  pipeline  itself 
should  be  indifferent  to  the  substitution 
because  its  total  contract  demand  will 
remain  unchanged.'^* 

Once  the  replacement  shipper  enters 
into  a  contract  with  the  pipeline,  the 
replacement  shipper  becomes  a  shipper 
like  any  other  shipper  and  is  subject  to 
the  pipeline's  operational  provisions  as 
stated  in  its  tariff.  In  addition,  the 
replacement  shipper  as  a  shipper  can 
also  release  its  capacity  through  the 
pipeline's  capacity  releasing  program. 
The  pipeline's  tariff  must  have 
provisions  that  clearly  delineate  the 


'*'  The  Commission  will  not  dpf  ne  \»hdl 
constitutes  a  better  offer  i>ecau9e  of  ir-e  wide 
variety  of  potential  releasing  scendnos.  The  parties 
must  consider  in  the  restructunng  proceedings  the 
issue  of  what  constitutes  a  better  offer. 

"♦  For  example,  the  pipeline  should  alert 
shippers  in  advance  of  the  conditions  under  which 
the  releasing  shipper  may  recall  released  capacity. 

'^'  See  infra  on  interruptible  transportation 
capacity. 
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rights  and  obligations  of  such  secondary 
releasing  shippers  and  those  of  the 
primary  reieasinfi  shipper. 

The  NOPR  would  have  allowed  the 
pipeline  to  sell  its  own  uncommitted 
capacity  prior  to  reselling  that  of  a 
releasing  customer  The  new  rule 
requires  the  pipeline  to  post  its  available 
capacity  and  terms  and  conditions  on  its 
electronic  bulletin  board.  Potential 
purchasers  of  capacity  will  then  be  able 
to  choose  from  among  the  pipeline  and 
the  releasers  the  service  that  best  suits 
their  needs. 

The  Commission  will  permit  the 
pipelines  and  their  customers,  and  other 
interested  participants,  to  determine  the 
details  of  a  pipeline's  capacity  releasing 
program  in  the  individual  restructuring 
proceedings.  For  example,  the  NOPR 
proposed  a  seven  day  open  season  for 
applicants  to  agree  to  the  releasing 
customer  s  terms.  However,  the 
Commission  is  not  mandating  a 
particular  time  period  for  an  open 
season  to  avoid  inhibiting  needed 
flexibility.  The  participants  in  the 
restructuring  proceedings  may 
determine  what  is  a  reasonable  period 
and  may.  for  example,  decide  that 
different  periods  are  needed  for 
different  types  of  released  capacity.  In 
addition,  the  participants  should 
determine  Ihe  pipeline's  compensation 
for  the  capacity  releasing  program.  This 
recompense  would,  of  course,  consist  of 
a  reasonable  administrative  fee  to  cover 
the  pipeline's  out-of-pocket  expenses  in 
connection  with  establishing  and 
operating  the  capacity  releasing 
program.'** 

Moreover,  as  a  further  incentive  to 
effectuate  capacity  releases,  the 
Commission  will  permit  the  pipeline  to 
be  compensated  when  it  actively 
markets  released  capacity.'*^  The 
participants  in  the  restructuring 
proceedings  must  determine  the 
appropriate  amount  of  the  pipeline's 
recompense  (e^t?..  a  sharing  of  proceeds) 
when  it  takes  affir.Tiative  action  to 
market  the  released  capacity,  beyond 
posting  the  information  on  the  bulletin 
board,  and  finds  a  replacement  shipper. 
The  releasing  shipper  will  receive  a  net 
credit  against  its  reser\at;on  fee  for  the 
proceeds  of  the  resale  minus  the 
pipeline's  recompense.  The  participants 
should  determine  what  actions  merit 
compensation.  Even  though  the  pipelines 
are  required  to  post  the  releasing 


'  '*  See  Inquiry  Into  Alleged  Anticompelilive 
Practices  Related  to  Marketing  AfFiliatei  of 
Interstate  Pipelines.  Order  No  497-A.  54  FR  52781 
(Dec.  12. 1989).  FTJiC  Stats  h  Regs.  [Regulations 
Preambles)  |  30,868  at  p  31.602  (1989). 

'"  E.g.  Initial  Comments  of  Michigan 
Consolidated  Gas  Company. 


shipper's  offer  to  release  capacity,  this 
recompense  will  give  the  pipelines  a 
financial  incentive  to  promote  efficient 
capacity  reallocations  beyond  simply 
posting  capacity  availability  and  to 
benefit  releasing  shippers  via  the  credit 
to  their  bills.  Of  course,  the  pipeline  will 
not  be  compensated  if  it  does  not  find 
the  replacement  shipper,  such  as  where 
the  releasing  shipper  had  a  pre-arranged 
deal  as  discussed  above,  or  where 
someone  accepts  a  posted  offer  without 
the  pipeline  finding  that  new  shipper.  It 
is  only  appropriate  for  the  pipeline  to 
receive  compensation  when  it  makes  an 
extra  effort  to  market  the  released 
capacity,  for  example,  when  it  combines 
two  or  more  packages  of  released 
capacity  into  one,  more  attractive 
package.  The  administrative  fee  would 
apply  regardless  of  whether  a 
replacement  shipper  takes  the  released 
capacity  since  it  is  designed  to  recover 
the  pipeline's  out-of-pocket  expenses  in 
administering  the  capacity  releasing 
program. 

The  pipeline  and  the  participants  must 
devise  in  the  restructuring  proceeding 
methods  for  dealing  with  the 
circumstances  where  more  than  one 
applicant  meets  the  releasing  shipper's 
price  and  other  specifications  or  where 
an  applicant  makes  a  counter  offer. 

The  main  difference  between  capacity 
brokering  as  it  now  exists  and  the  new 
capacity  releasing  program  is  that, 
under  capacity  brokering,  the  brokering 
customer  could  enter  into  and  execute 
its  own  deals  without  involving  the 
pipeline.  Under  capacity  releasing,  all 
offers  must  be  put  on  the  pipeline's 
electronic  bulletin  board  and  contracting 
is  done  directly  with  the  pipeline. 
Nonetheless,  the  releasing  shipper  may 
search  for  someone  to  take  its  capacity 
both  before  and  after  the  capacity  is  put 
on  the  electronic  bulletin  board. 
However,  as  stated,  a  capacity  releasing 
deal  cannot  be  consummated  until  after 
it  is  posted. 

The  main  objection  by 
commenters  "^  is  that  pipelines  will 
have  no  incentive  to  effect  the  releasing 
of  capacity.  However,  the  rule  requires 
the  pipeline  to  establish  and  operate  a 
capacity  releasing  program.  The  pipeline 
must  transfer  released  firm  capacity  to 
willing  buyers  of  that  capacity.  Because 
the  program  will  be  operated  in 
accordance  with  the  pipeline's  open- 
access  transportation  tariff,  the  pipeline 
may  not  refuse  to  provide  the  requested 
service  if  the  shipper  meets  the 


pipeline's  applicable  tariff  conditions,  in 
addition,  as  stated  above,  the 
Commission  is  permitting  pipelines  to 
market  released  capacity  and  to  be 
compensated  if  they  take  affirmative 
action  to  market  the  released  capacity 
and  find  a  replacement  shipper,  beyond 
posting  the  information  on  the  bulletin 
board.  Hence,  the  Commission 
concludes  that  pipelines  will  not  act  to 
inhibit  capacity  releasing. 

Of  course,  the  pipeline  must  continue 
to  sell  all  its  available  firm  or 
interruptible  capacity.  The  pipeline  must 
do  this  by  putting  the  terms  and 
conditions  on  the  electronic  bulletin 
board.  It  is  up  to  customers  to  decide  if 
they  want  the  pipeline's  uncommitted 
firm  capacity  the  released  capacity  or 
interruptible  capacity.'*'  In  addition, 
any  change  in  the  level  of  the  pipeline's 
interruptible  volumes  due  to  the 
releasing  program  will  be  accounted  for 
in  the  pipeline's  next  rate  case  when 
projecting  interruptible  volumes. 

The  Commission's  adoption  of 
capacity  releasing  for  all  pipelines 
overrules  all  orders  issued  subsequent 
to  Order  No.  436  to  the  extent  they 
prohibited  capacity  assignment'^" 

The  regulations  require  the  pipeline  to 
allocate  released  capacity  to  the  person 
offering  the  highest  rate  not  over  the 
maximum  tariff  rate  the  pipeline  can 
charge  to  the  releasing  shipper.  This 
means  that  the  persons  seeking  to 
obtain  the  released  capacity  can  offer 
up  to  the  pipeline's  filed  maximum  rate 
for  the  service  received  by  the  releasing 
shipper.  For  example,  if  a  releasing 
shipper  wants  to  release  firm  capacity 
from  the  Gulf  of  Mexico  to  New  York 
City,  the  maximum  rate  would  be  the 
pipeline's  maximum  rate  for  service 
from  the  Gulf  of  Mexico  to  New  York. 
That  is  the  maximum  rate  even  if  a 
replacement  shipper  only  wants  the 
releasing  shipper's  capacity  to  move  gas 
for  a  shorter  haul  [e.g.,  from  the  Gulf  of 
Mexico  to  Atlanta,  Georgia). 

In  addition,  the  Commission  is  issuing, 
to  the  extent  necessary,  in  the  new 
regulations,  a  limited  blanket  certificate 
of  public  convenience  and  necessity 
under  NGA  Section  7  to  all  shippers 
holding  firm  capacity  rights  on  pipelines 
to  allow  those  shippers  to  release  their 
capacity  pursuant  to  the  new  capacity 
releasing  program.  The  purpose  of  this 
certificate  is  limited  to  allowing  those 
shippers  to  release  capacity  to  the 


'"  E.g..  Department  of  Enerjty.  Public  Service 
Commission  of  the  Stale  of  New  York.  Public 
Utilities  Commission  of  the  State  of  California. 
United  Distribution  Companies,  and  Northern 
Indiana  Public  Service  Company. 


"*  For  example,  a  customer  might  want  annual 
intemjptiWe  capacity  rather  than  firm  capacity  on  a 
limited  basis. 

' "  Eg..  El  P«»o  Natural  Gas  Co  .  35  FERC 
1  61.440  at  p.  62^)65-66  (1986).  rehg  denied.  36  FERC 
I  61.(X)8  (1967)  and  Texas  Eastern  Transmission 
Corp  37  FERC  1 61.260  at  p.  61.684  (1986) 
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pipeline  as  described  above.  This 
certificate  does  not  authorize  shippers  to 
broker  or  assign  or  release  capacity  as 
under  prior  certificates.  Rather,  new 
§  234.243  permits  the  Commission  to 
ensure  that  all  releases  are  on  a 
nondiscriminatory  basis  pursuant  to 
new  §  284.243.  Moreover,  this  will  make 
it  clear  that  the  Commission  has 
sufficient  jurisdiction  to  take 
appropriate  enforcement  action  if 
capacity  is  not  released  on  a 
nondiscriminatory  basis.  As  sta'.ed 
above,  the  pipeline  must  contract  with, 
and  bill,  the  replacement  shipper. 

Last,  as  stated  above,  the  Commission 
is  amending  existing  capacity  brokering 
and  other  capacity  assignment  programs 
to  conform  to  the  capacity  allocation 
regulations  adopted  by  this  rule. 
Capacity  brokering  or  other  assignment 
arrangements  in  effect  on  the  effective 
date  of  a  pipeline's  capacity  releasing 
program  under  new  §  284.243  of  the 
Commission's  regulations  can  continue, 
provided  the  broker  or  assignor  does  not 
give  up  its  capacity  in  the  restructuring 
proceeding  as  discussed  infra.  In 
addition,  on  the  effective  date  of  the 
pipeline's  capacity  releasing  program, 
the  pipeline  must  contract  with  the 
holder  of  the  brokered  or  assigned 
capacity  as  it  would  with  a  replacement 
shipper  at  the  same  price  and  terms  and 
conditions  of  the  contract  between  the 
broker  or  assignor  and  the  holder  of  the 
brokered  or  assigned  capacity.  The 
pipeline  must  immediately  post  on  its 
electronic  bulletin  board  for  a 
reasonable  period  the  price,  terms  and 
conditions  of,  and  names  of  the  parties 
to,  all  such  arrangements.  This  posting  is 
to  make  those  arrangements  public  and 
not  for  allowing  other  persons  to  make  a 
better  offer. 

D.  "No-Notice"  Transportation  Service 

As  discussed  above,  the  Commission 
is  adding  §  284.8(a)(4)  to  its  regulations 
to  require  pipelines  to  provide  a  "no- 
notice"  firm  transportation  service  if 
they  are  providing  a  "no-notice" 
bundled,  city-gate,  firm  sales  service  on 
the  effective  date  of  this  rule.  The 
Commission  expects  the  pipelines  and 
all  interested  participants  to  craft  in  the 
restructuring  proceedings  the  operating 
conditions  needed  to  ensure  that  the 
pipelines  can  provide  a  "no-notice" 
transportation  service  pursuant  to  which 
firm  shippers  can  receive  delivery  of  gas 
on  demand  up  to  their  firm  entitlements 
on  a  daily  basis  without  incurring  daily 
balancing  and  scheduling  penalties.  This 
"no-notice"  service  will  enable  pipeline 
customers  to  continue  to  receive 
unnominated  volumes  to  meet 
unexpected  requirements  caused,  for 
oxample,  by  unexpected  changes  in 


temperature.  Thus,  pipeline  customers 
will  be  able  to  receive  varying  volumes 
of  gas  to  meet  their  fluctuating  needs 
during  a  twenty-four  hour  period.  So,  for 
example,  constant  rate  of  flow 
requirements  would  not  apply  to 
prohibit  delivery  on  demand  throughout 
the  day  up  to  a  customer's  daily  firm 
entitlement  under  this  service.  The 
pipeline,  however,  could  charge 
reasonable  imbalance  penalties,  for 
example,  monthly  imbalance  penalties. 

The  pipelines  must  include  in  their 
tariffs  filed  as  part  of  their  restructuring 
filings,  and  maintain  in  their  tariff  after 
implementation  of  their  restructuring 
proposal,  all  operating  conditions 
germane  to  the  provision  of  a  "no- 
notice"  firm  transportation  service.  In 
addition  to  knowing  those  operational 
conditions,  it  is  important  for  firm 
shippers  to  be  aware  of  the  component 
costs  attributable  to  the  "no-notice" 
transportation  service.  Only  then  will 
pipeline  customers  be  able  to  make  an 
informed  choice  about,  for  example, 
whether  to  elect  "no-notice" 
transportation  or  the  pipeline's  other 
open-access,  firm  transportation  service. 
The  pipeline's  customers  need  to  know 
the  differences  between  various  services 
and  the  costs  associated  with  those 
differences.  Hence,  the  pipelines  must, 
in  the  restructuring  proceedings, 
indicate  how  they  derived  their  "no- 
notice"  and  other  firm  transportation 
rates.  This  requires  the  pipelines  to 
prepare  workpapers  detailing,  among 
other  things,  the  discrete  elements  of  the 
"no-notice"  transportation  service  rates, 
such  as  the  cost  of  any  system  storage 
or  imbalance  services  included  within  a 
rate.  Furthermore,  the  pipelines  must 
separately  identify  those  cost 
components  in  their  rate  schedules  filed 
as  part  of  (heir  pro  forma  tariff  sheets  in 
their  restructuring  filings  and  in  future 
tariff  filings.  The  Commission's  aim  is 
for  pipeline  customers  to  be  able  to 
rationally  choose  from  a  menu  of 
pipeline  services.  The  pipeline 
customers  may  elect  "no-notice" 
transportation  or  decide  to  purchase 
other  open  access  transportaion  or  other 
distinct  services,  such  as  contract 
storage  or.  if  offered,  an  imbalance 
management  service. 

It  is  important  to  note  that  this 
required  new  "no-notice"  transportation 
service  differs  from  an  "agency"  service. 
The  "no-notice"  transportation  service 
is  a  service  where  the  pipeline  customer 
can  receive  its  gas  on  demand  as 
discussed  above.  That  gas  may  be 
purchased  from  the  pipeline  or  from  any 
other  gas  seller.  The  "agency"  service  is 
a  service  where  the  gas  purchaser  gives 
an  agent  (either  the  pipeline  in  its  role 


as  gas  seller,  or  another  gas  supplier) 
the  right  to  act  on  its  behalf  to  arrange 
for  pipeline  services  to  deliver  the  gas. 
The  "agency"  service  does  not  ensure 
"no-notice"  service  by  the  pipeline  as 
does  the  new  "no-notice"  transportation 
service  to  be  provided  in  addition  to 
traditional  open-access,  firm 
transportation  service.  Rather,  the 
"agency"  service  is  a  service  where  the 
gas  purchaser  gives  an  agent  the  right  to 
act  on  its  behalf  in  fulfilling  its 
obligations  with  respect  to  the  pipeline 
services  elected  by  the  gas  purchaser. 
For  example,  the  gas  purchaser  could 
authorize  an  agent  to  nominate  its 
injections  into  the  pipeline  under  the 
pipeline's  traditional  open-access  firm 
transportation  service  or  to  be 
responsible  for  responding  to 
operational  flow  orders  to  inject  gas  into 
the  pipeline  under  the  "no-notice" 
transportation  service.  However,  an 
agent,  such  as  a  marketer,  could 
guarantee  a  "no-notice"  service  but. 
unless  the  gas  is  shipped  under  the 
pipeline's  "no-notice"  transportation 
service,  the  agent,  and  not  the  pipeline, 
would  be  responsible  for  pro\idi.ng  the 
"no-notice"  service. 

The  Commission  believes  that  all 
pipelines,  with  appropriate  operational 
conditions,  can  provnde  a  "no-notice" 
firm  transportation  service.  This  is 
because  the  Commission  envisions  the 
pipeline  managing  its  unbundled  system 
in  a  similar  manner  to  its  management 
of  its  bundled  system,  except  that  the_ 
place  where  title  to  gas  transfers  will  be 
upstream.  Indeed,  at  the  Januarj'  22. 
1992  technical  conference,  the  pipeline 
industry  representatives  indicated  that 
the  pipelines  could  perform  a  "no- 
notice"  firm  transportation  service 
provided  the  pipelines  retained 
adequate  control  of  the  use  of  their 
facihties. '  ^ ' 

The  Commission  will  not  impose  or 
forbid  any  particular  operational 
conditions  at  this  time.  The  pipelines 
and  interested  participants  need  the 
flexibility  to  explore  all  aspects  of  how 
the  pipelines  can  provide  this  service  in 
light  of  the  individual  configurations  of 
the  pipeline  systems.  Of  course,  the 
operational  conditions  must  be  devised 
and  implemented  on  a  non- 
discriminatory basis  for  all  shippers. 
Simply  put,  the  Comrr.ission  will  not 
allow  any  operationally  related  tariff 
provision  to  undermine  the  quality  of 
unbundled  services  the  pipeline  will  be 
required  to  provide  or  to  give  a 
competitive  advantage  to  the  pipeline  as 
a  seller  or  to  its  marketing  affiliate. 


'"  Technical  Conference  Tr  36-38. 
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The  Commission  is  requiring  the 
pipelines  to  provide  a  "no-notice" 
transportation  service  as  part  of  its 
remedy  in  connection  with  concluding 
that  the  pipelines'  bundled,  city-gate, 
firm  sales  service  contravenes  NGA 
section  5,  However,  some  commenters 
contend  that  the  Commission's  action 
under  N'GA  section  5  violates  NGA 
section  7  because  the  Com.mission  lacks 
the  authority  to  revoke,  suspend,  or 
adversely  modify  an  issued  and 
accepted  certificate.  '■''- 

NGA  section  5  expressly  authorizes 
the  Commission  to  find  that  any  "rate. 
charge,  or  classification"  or  "any  rule, 
regulation,  practice,  or  contract  affecting 
such  rate,  charge,  or  classification  is 
unjust,  unreasonable,  unduly 
discriminatory  or  preferential,"  and 
requires  the  Commission  to  determine 
and  fix  the  "just  and  reasonable  rate, 
charge,  classification,  rule,  regulation, 
practice,  or  contract  to  be  thereafter 
observed  and  in  force."  The  courts  have 
rejected  contentions  that  Commission 
action  under  NGA  section  5  is  an 
unlawful  revocation  or  modification  of  u 
certificate  of  public  convenience  and 
necessity  under  NGA  section  7.^^^  As  a 
court  noted  in  an  analogous  situation  to 
that  presented  here: 

Section  7.  which  vests  in  the  Commission 
control  over  the  conditions  under  which  gas 
may  initially  be  dedicated  to  public  use,  does 
not  guarantee  that  the  initial  terms  of  that 

sen, ice  will  never  change,"* 

Of  course,  "the  LDC's  entitlement  and 
the  pipeline's  obligation  [have]  a  legal 
existence  independent  of  the  contract 
and  persist  until  the  Commission  issues 
formal  approval  of  abandonment."'^'* 
Here,  the  Commission  is  altering 
existing  bundled  sales  contracts  but  is 
retaining  both  the  LDC's  entitlement  and 
the  pipeline's  service  obligation  with 
respect  to  finn  sales,  if  the  LDC  and  the 
pipeline  agree  upon  the  price  for  gas, 
and  the  firm  transportation  of  gas  to  the 
city-gate  under  no-notice  transportation 
service.  Conversely,  in  the  absence  of  an 
agreement  pursuant  to  the  procedures 
established  by  this  rule,  a  pipeline's 
sales  service  obligation  will  cease  as  of 
the  effective  date  of  the  tariff  sheets 
filed  in  compliance  with  this  rule.  See 


"•  Eg..  PEC  Pipeline  Group,  .Associated  Gag 
DiBtnbutors.  and  Baltimore  Gas  and  Electric 
Company. 

'"  Wisconsin  Gas  Co  v.  FERC.  770  F.2d  1144, 
1153  n.9  (D  C.  Cir  1985).  cilins.  Atlantic  Refmmg 
Co  V  Pub'r.c  Senice  Commission  of  New  York.  360 
U.S.  3-8.  389  (19591  cert,  denred.  476  U.S.  1114  (19861 
Tmnswesterr  Pipeline  Co.  v  FERC.  820  F  2d  "33, 
746  (5th  Cir  198");  ttrt  denied.  484  U.S.  1005  (19881 

'"  Wisconsin  Gas  Co  v   FERC.  770  F.2d  1144, 
1153  n  9  (D  C.  Cir.  1985). 

"»  .■Xssocfoled  Gas  Distributors  v.  FERC.  824  F.2d 
981. 1013  (D  C.  Cir  1987),  cert,  denied.  485  U.S.  1008 
(19881. 


discussion,  infra,  in  section  IX.  The 
Commission  is  changing  one  contract 
under  one  certificate  for  firm  sales  and 
embedded  transportation  into  two 
contracts  and  two  blanket  certificates 
for  firm  sales  and  firm  transportation. 
The  existing  bundled,  city-gate  service 
will  be  supplanted  as  of  the  effective 
date  of  the  tanl'f  sheets  filed  to  comply 
with  this  rule.  The  terms  under  which 
the  pipelines  sell  and  transport  gas  are 
changed.  The  pipelines'  certificates  for 
individual  service  are.  in  essence, 
merged  into  or  subsumed  within  the 
pipelines'  blanket  certificates.  Thus. 
depending  on  the  outcome  of  the 
negotiations,  any  new  pipeline  sales 
service  obligation  will  be  defined  by  the 
terms  of  the  new  contractual 
relationship  entered  into  as  a  result  of 
the  restructuring  proceeding.  The 
pipelines'  service  obligation  under  the 
blanket  sales  certificates  and 
contractual  arrangements  for  unbundled 
sales  are  discussed  below  in  section 
IX.A.  infra. 

The  Commission  is  giving  pipeline 
custom.ers  as  part  of  its  remedial  action, 
the  right  to  reduce  their  unbundled  firm 
sales  entitlements  in  whole  or  in  part  as 
a  transition  to  the  market-based  gas 
pricing  regime.  This  will  enable  the 
pipeline's  firm  sales  customers  to  freely 
negotiate  the  quantity  and  price  of 
supplies  purchased  from  the  pipeline  or 
other  gas  suppliers.  Those  customers 
will,  therefore,  be  able  to  fake 
advantage  of  all  opportunities  for  long- 
term  sales  contracts  in  a  competitive 
market.  However,  this  remedial  action 
does  not  revoke  the  pipelines'  authority 
to  sell  gas.  It  merely  means  that  the 
pipelines  must  compete  to  retain  their 
business  Last,  while  "the  Commission 
has  plenary  authority  to  limit  or  to 
proscribe  contractual  arrangements  that 
contravene  the  relevant  public 
interests,"  '^''  the  Commission 
emphasizes  that  a  purpose  of  this  rule  is 
to  create  a  regulatory  environment 
whereby  gas  purchasers  and  gas  sellers 
can  structure  their  relationships  as  much 
as  possible  by  private  commercial 
contracts  after  the  initial  transition. 

The  Commission's  analysis  of  the 
comments  yields  two  interrelated 
operational  concerns  about  unbundling 
and  the  "no-notice  "  firm  transportation 
service.  The  first  concern  is  with 
keeping  the  pipeline  operational  at  the 
pressures  required  to  provide  an 
efficient  and  reliable  transportation 
service.  The  second  concern  is  that  the 
pipeline  have  adequate  supplies  to 
deliver  on  demand.  For  example,  CNG 


Transmission  Corporation  expressed 
concern  about  losing  throughput 
capacity  because  of  the  impact  of 
unbundling  on  deliveries  through 
displacement.'"  Because  the  pipeline  is 
operating  as  a  transporter,  its  ability  to 
effectively  manage  its  system  will 
depend  in  part  on  its  shippers  injecting 
gas  into  the  mainline  (packing  the  line) 
and  into  storage  at  the  right  place  and 
time.  While  the  pipeline  and  its  shippers 
(or  their  suppliers  or  agents)  may  be 
able  to  achieve  what  is  needed  through 
communication,  cooperation, 
coordination,  and  compromise,  it  may 
be  necessary  for  the  pipeline  to  retain 
compulsory  powers  where  it  dictates  to 
shippers  where  and  when  to  act  by,  for 
example,  operational  flow  orders.  All 
shippers  must  recognize  that  the  action 
or  nonaction  by  a  single  shipper  may 
affect  a  pipeline's  ability  to  serve  all 
other  shippers. 

Several  additional  matters  deser\e 
discussion.  First,  the  Commission 
recognizes  that  the  pipeline  must  be  able 
to  control  the  operation  of  the  system 
facilities,  such  as  operation  of  the 
compressors  and  the  performance  of 
maintenance.  The  pipeline  may  need  to 
enter  into  agreements  with  gas  suppliers 
where  they  balance  injections  of  their 
shippers  and  provide  predetermined 
allocation  agreements.  The  pipeline  may 
have  to  direct  shippers  to  inject  gas  at 
particular  supply  inputs  at  particular 
times  to  keep  the  line  appropriately 
packed."*  The  pipeUne  may  have  to 
retain  some  storage  capacity  or  have  the 
right  to  borrow  gas  from  contract 
storage,  or  both,  to  keep  the  system  in 
balance  and  to  provide  this  "no-notice" 
service.'"  The  pipeline  may  have  to 


' "  Permian  Basin  Area  Rale»,  390  VS.  747.  764 
(1968). 


'"  Initial  comment*  at  20  CS'C  stale*  that 
"(djisplacemenl  occur*  whenever  ga*  tuppliet  are 
recovered  at  one  point  on  the  system  for  redelivery 
at  another  point  without  a  phy*ical  (low  of  that 
amount  of  ga*  along  a  continuoua  path  between  the 
two  point*,"  Id.  n,  15  For  example.  CNG  i* 
concerned  about  it*  ability  to  en*ure  reliability  with 
it*  current  storage  in  the  absence  of  its  bundled 
sale*  services. 

■**  For  example,  at  the  January  22  technical 
conference.  ArUa  Energy  Resource*  emphasized 
that  on  web-like  *y*tem*.  the  pipeline  need*  to 
retain  operational  control  to  maintain  the 
bidirectional  flow  necessary  in  order  to  maintain  its 
peak  capacity.  TechnicaJ  Conference  Tr  71-73. 

■**  A*  a  general  matter  gas  in  storage  can  be 
analogized  to  money  In  a  bank.  The  customer 
injecting  gas  into  storage  is  acting  like  a  depositor 
putting  money  Into  a  bank.  The  customer  as  a 
"depositor",  may  withdraw  It* gas  from  the  pipeline 
when  it  wants  (Of  course,  the  customer's  nghl  to 
withdraw  gas  from  storage  is  subject  to  operational 
constraint*.)  But  the  pipeline,  just  as  a  bank,  may 
use  the  "deposited"  gas  to  serve  another  customer 
in  the  meantime. 
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impose  reasonable  li^tations  on  the 
use  of  storage,  including  conditions  of 
injection  and  withdrawaf,  and  may  have 
to  designate  shippers  to  particular 
storage  facilities.  The  pipeline  and  its 
shippers  need  to  fashion  reasonable,  yet 
effective,  methods  ^uch  as  penalties  to 
deter  shipper  behavior  inimical  to  the 
welfare  of  the  system  and  other 
shippers.  The  pipeline  and  its  shippers 
and  interested  participants  may  develop 
reasonable  mechanisms  to  permit  the 
borrowing  of  gas  of  one  shipper  by 
another  shipper  so  that  the  pipeline  can 
make  deliveries  on  demand.  For 
example,  an  intenruptible  transportation 
customer  with  gas  in  the  system  may 
have  to  allow  the  gas  to  be  delivered  to 
an  LDC  to  meet  its  needs  when  the 
temperature  drops  unexpectedly.  Once 
again,  the  Commission  will  require  the 
pipeline  to  devise  and  implement  all 
operational  provisions  on  a 
nondiscriminatory  basis  for  all  shippers, 
without  diluting  the  quality  of 
unbundled  services  that  m.ust  be  offered 
or  creating  an  advantage  to  the  pipeline 
as  seller  or  to  its  marketing  afTiliate. 

The  discussion  above  indicates  some 
of  the  complex  matters  that  need  to  be 
addressed  by  the  participants  In  the 
restructuring  proceedings.  The 
Commission  expects  all  interested 
parties  to  participate  in  tailoring  the 
appropriate  operational  features  of  the 
pipeline's  tariff.  However,  the 
Commission  recognizes  that  those 
provisions  may  vary  from  pipehne  to 
pipeline.  Moreover,  each  provision  will 
be  scrutinized  by  the  Commission  in  the 
compliance  filing  to  ensure  that  the 
proposal  does  not,  in  any  way, 
undermire  the  q»»ality  of  transportation 
principle  set  forth  above. 

The  requirement  that  a  pipeHne 
provide  "no-notice"  transportation 
service  will  enable  a  customer  to  receive 
its  natural  gas  supplies  in  a  fashion  as 
reliable  as  the  customer  had  been 
receiving  under  a  bundled,  city-gate 
service,  with  the  added  advantage  of 
providing  greater  oppo.-tunities  to 
purchase  that  supply  at  competitive 
prices.  Hence,  the  customer  will  have 
the  "best  of  both  worlds '—rehable 
service  and  competitively  priced  gas. 
The  following  scenario  depicts  how  this 
would  happen. 

Upon  unbundling,  the  pipeline's 
former  bundled,  city-gate,  firm  sales 
customer  will  be  entitled  to  purchase 
gas  from  the  pipeline  or  from  another 
gas  supplier  and  to  ship  its  gas  under  the 
new  "no-notice"  firm  transportation 
service.  The  customer  can  also  appoint 
its  gas  seller,  whether  it  is  the  pipeline 
or  another  gas  supplier,  to  act  as  its 
agent  in  dealing  with  the  pipeline.  The 


agent  would  be  responsible  for  making 
all  arrangements  with  the  pipeline 
necessary-  to  deliver  the  gas  to  the 
customer.  For  example,  since  it  will  be 
up  to  the  customer  to  ensure  that  its 
supplies  are  capable  of  physical 
delivery,  the  customer  or  its  agent  would 
have  to  inject  gas  into  the  mainline  and 
into  its  contract  storage  in  conformance 
with  the  pipeline's  tariff.  The  pipeline 
will  then  be  obligated  to  deliver  the 
customer's  gas  up  to  its  daily  contract 
entitlement,  without  penalty,  even  if  this 
is  above  the  scheduled  amount.  Thus, 
the  customer's  ability  to  just  "turn  on 
the  valve."  in  layman's  parlance,  would 
be  the  same  as  its  current  ability  under 
bundled  service.  This  will  allow  the 
customer  to  meet  the  demand  of  its 
system  as  it  has  historically  done,  for 
example,  when  the  weather  suddenly 
turned  cold. 

Of  course,  the  pipeline  could  include 
in  its  rates  for  the  "no-notice" 
transportation  service  the  costs 
associated  with  performing  this  service. 
For  example,  it  could  include  the  costs 
of  managing  imbalances  through  the  use 
of  contract  gas  in  storage.  The  pipeline 
could  also  offer  different  daily 
imbalance  management  options  based 
on  a  customer's  desired  tolerance  above 
expected  scheduled  quantities  and 
allowed  tolerances. 

The  Commission  concludes  by 
reminding  the  industry  that  it  is  in  the 
nation's  and  the  industry's  interest  for 
them  to  arrive  at  legitimate  and  effective 
operational  conditions  which  keep  gas 
Cowing  and  deliverable  when  and 
where  needed  and  at  the  same  time  do 
not  unreasonably  inhibit  the  meeting  of 
gas  purchasers  and  gas  sellers  in  a 
competitive  market  place.  Again,  the 
Commission  will  scrutinize  all  proposed 
operationally-related  tariff  provisions  to 
ensure  that  ihey  are  devised  and 
implemented  on  a  nondiscriminatory 
basis  for  all  shippers. 

E.  Storage 

As  discussed  above,  the  Commission 
is  requiring  pipelines  to  unbundle  the 
sales  and  transportation  components  of 
their  bundled,  city-gate,  firm  sales 
services  to  remedy  the  pipelines'  unfair 
advantage  as  merchants  of  gas  over 
other  merchants.  As  stated,  a  reason  for 
the  pipelines'  advantage  is  that,  as 
bundled  merchants,  they  have  superior 
access  to  storage  facilities.  This  is 
because,  at  present,  an  open  access 
pipeline  must  make  system  storage 
available  to  firm  shippers  only  on  a 
nondiscriminatory  basis  to  assure  open 
access  firm  transportation  service.**" 


The  Commission  has  not  required  open 
access  pipelines  to  rr.dkp  storage 
available  on  an  open  access  cont-act 
basis  so  that  shippers  may  store  their 
own  gas.'*' 

The  pipelines'  superior  rights  with 
respect  to  access  and  control  of  storage 
provide  them  with  several  advantages 
over  other  gas  merchants  with  no  acces."* 
to  storage  for  their  gas.  First,  the 
pipeliniis  can  use  storage  to  implement 
seasonal  supply  management  where 
they  purchase  gas  during  offpeak 
periods.  This  enables  the  pipcimps  to 
cut  gas  costs  by  buying  .bhs  when  »t  is 
less  costly  during  offpeak  periods. 
Second,  the  pipeline  can  use  storage  as 
a  supplement  to  transmission  capacity. 
This  occurs  when  mainline  transmission 
capacity  is  less  than  the  pipeline's  firm 
obligations,  with  the  diif'^re nrc 
delivered  out  of  downstream  storage 
close  to  the  pipeline's  market  areas. 
Last,  pipelines  can  use  storage  to 
maintain  a  constant  flow  of  gas  by 
taking  supplies  from,  or  diverting  gas  to, 
storage.  "This  enables  thpm  to  m^nac'^ 
their  system  in  response  to  rapidly 
changing  customer  demands  for  gas.  The 
above-described  uses  of  storage  give  the 
pipelines  an  unfair  advantage  over  other 
gas  sellers  because  non-pipelme 
shippers  do  not  have  the  flexibihty  to 
provide  fully  a  sates  service  which 
meets  gas  purchasers'  peak  needs. 
The  Commission's  unbandling  of 
pipeline  sales  and  Uansportation 
services  means  thjt  pipelines  with 
downstream  storage  will  need  it  only  to 
fulfill  their  obligations  with  respect  to 
system  management  (load  balancing) 
and  "no-notice"  transportation.  Because 
storage  is  now  defined  as 
transportation,  under  |  284.1(a).  which 
must  be  unbundled  from  sales,  the 
pipeline  itself  may  not  retain,  or  hold, 
any  storage  capacity  downstream  of  the 
place  where  it  unbundles  in  coiintH,tion 
with  the  providing  of  any  of  its  own 
sales  services.  Hence,  the  pipelines  with 
downstream  storage  should  have 
storage  available  to  sell  to 
transportation  customers  on  an  open 
access,  nondiscnn-iinatory.  contract 
basis.  This  will  enable  open  access 
transportation  customers  to  buy  gas  and 
store  it  for  future  use.  This  will  enable 


'*"  Order  No.  43a,  supra  n2.  at  p.  31.507.  System 
storage  InctudP!!  facilities  owned  and  used  bji  the 


pipelme  to  store  its  own  gas  for  operational  leasons 
such  as  for  balancing  or  for  use  In  Heu  of 
transportation  capacity. 

'«'  Some  open  access  pipelines  have  applied  for 
blanket  certificates  to  provide  firm  and  interruptiblf 
open  access  storage  services.  Eg-  Texas  Eastern 
Tra.^smission  Corp.,  53  FERC 1 51.424  (19PQ); 
Northwest  5>jpctine  Corp..  50  FERC  161^41  (1990) 
and  ANR  Pipeline  Co..  46  FERC  ^  81.339  (1989).  reh'n 
and  clarification  granted  port  and  dcr>ied  in  pert.  49 
FERC  1>»".048  (1989). 
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all  shippers  to  more  effectively  manage 
their  gas  supply  and  procurement 

programs. 

In  addition,  shipper  access  to 
upstream  storage  is  an  important  factor 
in  securing  equality  for  all  gas  suppliers 
For  example,  this  storage  is  valuable  to 
gas  purchasers  that  want  to  buy  gas  off 
peak  at  cheaper  prices  and  store  it  for 
later  use.  Preventing  access  to  upstream 
storage  gives  the  pipelines,  as  sellers,  an 
undue  competitive  advantage  over  other 
gas  merchants  and  conflicts  with  the 
goal  of  open  access  to  maximize  the 
benefits  of  competition  by  requiring  all 
gas  supplies  to  be  treated  and 
transported  on  equal  terms. 

The  Commission  is  amicnding  part  284 
to  require  an  interstate  pipeline  to  offer 
access  to  its  storage  facilities  on  a  firm 
and  interruptible  open  access  contract 
basis  as  part  of  its  open  access 
transportation  This  is  accomplished  by 
amending  §  284.1(a)  of  the  Commission's 
regulations  to  define  transportation  as 
including  storage.  As  amended. 
5  284.1(a)  would  '■pad;  "  Transportation' 
includes  storage,  exchange,  backhaul. 
displacement  or  other  methods  of 
transportation."  Storage,  therefore, 
would  be  included  within  the 
nondiscriminatory  access  and  other 
requirements  of  part  284  for  interstate 
pipelines. '■'='  Intrastate  pipelines  would 
be  permitted,  but  not  required,  to  offer 
open-access,  contract  storage  under 
subpart  C  of  part  284  of  the 
Commission's  regulations.  The 
Commission  is  also  making  minor 
conform.ing  changes  to  the  existing 
reporting  requirements  contained  in  part 
284  Pipelines  providing  blanket  open- 
access  storage  ser\'ices  under  part  284 
will  be  required  lo  submit  reports  to  the 
Commission  after  the  end  of  each 
injection  and  withdrawal  season,  as  is 
currently  required  of  pipelines  holding 
blanket  storage  certificates.  However, 
the  Commission  will  not  require 
pipelines  to  file  duplicative  self- 
implementing  transaction  reports. 
Pipelines  would  have  to  provide 
access  to  storage  on  a  firm  and 
interruptible  basis  for  ail  shipper  gas 
without  regard  to  the  seller  in  a  manner 
that  is  not  unduly  discriminatory.  The 
pipeline  would  be  required  to  offer  the 
open  access  storage  on  a  basis  that  is 
unbundled  and  not  in  any  way  tied  or 
linked  to  the  storage  customer's 
purchase  of  any  particular  type  of  sales 
service.  However,  the  pipeline  may  offer 
both  transportation  and  storage  services 
as  part  of  the  service  to  perform  its  "no- 


notice"  transportation  service  required 
S'jpra.  but  the  pipeline  must  also  m.ake 
storage  available  on  a  stand-alone 
basts.  Of  course,  a  shipper  purchasing 
open  access  contract  storage  would  be 
responsible  for  arranging  to  put  its  own 
gas  in  its  firm  storage  space  so  that  it 
can  be  withdrawn  when  needed. 

Commcnters  raise  concerns  about  the 
allocation  of  storage  capacity,  the 
pipelines'  needs  to  retain  storage 
capacity  for  system  management,  the 
rights  of  current  holders  of  contract 
storage  capacity,  and  whether 
converting  customers  under  the  new 
regulations  should  have  priority  for 
storage  capacity.'*' 

The  Commission  will  not  impose  a 
generic  allocation  method  for  storage 
capacity.  The  only  requirement  imposed 
in  the  regulation  is  that  storage  capacity 
must  be  allocated  on  an  even, 
nondiscriminatorj'  basis  among  all 
shippers  without  regard  to  the  seller  of 
the  gas.  For  example,  the  pipeline  may 
hold  an  open  season  for  initial 
allocation  of  storage  capacity.  Or. 
storage  can  be  allocated  on  a  pro-rata 
basis.  This  should  be  addressed  in  each 
restructuring  proceeding.  With  respect 
to  storage  capacity  upstream  of  the 
place  of  unbundlirrg,  the  pipeline  will  be 
able  to  continue  to  retain  some  of  that 
capacity  for  its  own  use  as  a  seller.  The 
allocation  of  this  capacity  between  the 
pipeline,  for  use  to  make  sales,  and 
others,  of  course,  must  be  done  on  a 
non-discriminatory  basis  and  the  costs 
associated  with  the  upstream  storage 
capacity  allocated  to  the  pipeline  must 
be  recovered  by  the  pipeline  solely  as 
part  of  its  market-based  sales  rate.  In 
addition,  the  pipeline  must  subject  itself 
to  all  tariff  terms  and  conditions 
applicable  to  holders  of  firm  upstream 
storage  capacity  [e.g.,  injection  and 
withdrawal  requirements). 

Any  allocation  of  storage  capacity, 
however,  must  take  into  account 
pipeline  capacity  needs  for  load 
balancing  and  system  management  and 
the  need  to  reserve  some  level  of  storage 
capacity  for  the  pipeline  or  for  shippers 
in  connection  with  the  pipeline's  "no- 
notice"  transportation  service.  The 
reservation  of  storage  capacity  for  these 
transportation  services  is  different  from 
the  pipeline's  reservation  of  storage 
capacity  to  make  sales.  The  reservation 
of  storage  capacity  for  transportation 
functions  should  be  addressed  in  the 
restructursng  proceedings. 


All  current  holders  of  contract  storage 
capacity  will  retain  that  capacity  under 
current  contractual  provisions  and  are 
not  subject  to  the  pregranted 
abandonment  provisions  discussed. 
infra.  However,  as  staled  above,  firm 
storage  capacity  held  by  downstream 
pipelines  on  upstream  pipelines  must  be 
made  available  to  the  downstream 
pipeline's  firm  shippers  under  new 
S  284.242,  Moreover,  the  downstream 
pipelines,  like  all  holders  of  firm  storage 
capacity,  can  release  their  upstream 
storage  capacity  under  §  284.243. 

If  the  pipeline  has  storage  capacity 
remaining  after  it  has  sold  contract 
storage  and  retained  any  system  storage 
needed  for  system  management  and 
load  balancing  purposes  to  perform  its 
"non-notice"  transportation  service,  or 
to  make  sales  upstream  of  the 
unbundling  point,  the  pipeline  can  seek 
to  recover  costs  associated  with  the 
"stranded"  storage  capacity  as  a 
transition  cost,  as  discussed,  infra. 

Associated  Gas  Distributors  argues 
that  "the  final  rule  should  expressly 
provide  that  interruptible  storage 
capacity  should  not  be  made  available 
when  that  capacity  is  already  held  by 
another  shipper,"  '**  The  Commission 
concludes  that  pipelines  should  not  limit 
the  availability  of  interruptible  storage 
unless  it  is  shown  in  a  restructuring 
proceeding  that  a  particular  limitation  is 
operationally  warranted  on  a  particular 
pipeline  system. 

The  NOPR  proposed  to  amend 
§  284.1(a)  only  with  respect  to  interstate 
pipelines.  Houston  Pipe  Line  Company 
asks  that  the  final  rule  be  clarified  to 
make  clear  that  intrastate  pipelines, 
while  not  required  to  provide  open 
access  storage  service,  are  nevertheless 
permitted  (or  are  not  denied  the 
opportunity  to  offer)  NGPA  section 
3li(a)(2)  storage  services.  The 
Commission  has  clarified  this  by 
amending  S  284.1(a)  so  that  it  applies  to 
both  interstate  and  intrastate  pipelines. 

F.  Market  Centers  and  Pooling  Areas 

1.  Market  Centers 

The  Commission  is  adopting  this  rule 
in  order  to  facilitate  the  meeting  of  gas 
purchasers  and  gas  sellers  in  a  national 
gas  market.'**  Market  centers  may.  in 
certain  areas,  create  additional  meeting 
places  for  gas  purchasers  and  gas 
sellers.  These  inter-pipeline  market 
centers  would  allow  gas  from 
production  areas  attached  to  different 
pipelines  to  meet  where  the  pipelines 


'*'  Eg.,  storage  rateg  would  be  designed  pursuant 
to  Part  284  as  amended  by  this  order.  See  also  n.l41. 
supra  for  examples  of  previously  cerlincaled  open- 
access  storage  serv  ices 


'*'  E.g.,  Citizens  Gas  and  Coke  Utility.  Gas 
Company  of  New  Mexico.  Long  Island  Lightning 
Company.  New  England  Gas  Distributors.  Peoples 
Natural  Cai  Company,  Washington  Gas  Light 
Company,  and  INGAA. 


'**  Initial  Comments  at  21  (emphasis  in  original) 
'♦•  See  the  discussion  of  market  centers  in 
Importance  of  Market  Centers,  Office  of  Economic 
Policy.  FERC  (Washington.  DC).  August  21. 1991 
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intersect  to  create  a  market  for  gas 
purchasers  from  different  market  areas. 
The  Commission  believes  that  market 
centers  should  develop  naturally  and. 
therefore,  will  not  mandate  market 
centers.  However,  as  stated  above,  the 
Commission  is  requiring  in  new 
§§  234.8{b){5]  and  2845(b)(5)  that  there 
must  be  nothing  in  a  pipeline's  tariff  that 
inhibits  the  development  of  market 
centers. 

In  addition,  as  discussed  below,  the 
Commission  is  amending  its  part  284 
regulations  to  require  pipelines  to  permit 
shippers  to  receive  gas  into  the  system 
and  to  deliver  gas  from  the  system 
anv-where  receipt  and  deliveries  are 
possible.  This  should  facilitate  both  the 
development  of  market  centers  and  the 
use  of  capaaty  releasing. 

:  Pooling  Areas 

The  Commission  also  beheves  that  the 
meeting  of  gas  purchasers  and  gas 
sellers  can  be  facilitated  by  the  creation 
of  production  area  poolmg  areas  on 
individual  pipehnes.  Production  area 
pooling  areas  may  facilitate  the 
aggregation  of  supplies  by  all  merchants. 
The  pooling  areas  may  either  be  places 
where  title  passes  from  the  gas 
merchant  to  the  shipper  or  they  may  be 
places  where  aggregation  and  balancing 
and  penalties  are  determined  {"paper* 
pooling  areas).  The  Commission  will  not 
mandate  pooling  areas,  but  will  not 
permit  actions  that  inhibit  their 
development. 

At  whatever  place  unbundling 
occurs.  '**  and  whether  or  not  a 
pipeline  establishes  pooling  areas,  the 
Commission  beheves  that  pipelines 
should  consider  entering  into 
"operational  balancing  agreements" 
with  other  gas  merchants  to  allow  them 
to  balance,  in  the  aggregate,  for  all  of 
their  gas  purchasers  shipping  on  the 
pipeline.  The  Commission  also  wants 
the  pipelines  and  their  customers  and 
interested  parties  to  consider  in  the 
restructuring  proceedings  the  need  for 
appropriate  equipment  to  accurately 
monitor  and  measure  injections  into  the 
system  on  a  timely  basis.  It  may  not  be 
cost-effective  on  some  pipeline  systems 
to  install  the  necessary  equipment  In 
those  cases,  the  pipelines  should 
consider  allowing  other  gas  merchants 
to  provide  the  pipeline  with  pre- 
determined allocation  plans  for  the 
merchant's  gas.  The  pipeline  should 
report  on  this  mailer  in  its  restructuring 
filing.  I 


G.  Flexible  Receipt  and  Delivery  Points 
Section  284.221(g)  of  the  Commissions 
regulations  gives  pipelines  the  authority 
to  permit  flexible  receipt  points  for 
receipts  of  gas  volumes  into  their 
systems. '■•'  In  implementing  that 
section,  the  Commission  has  required 
that  firm  shippers  must  have  flexibility 
in  changing  firm  receipt  points  and  in 
using  all  available  receipt  points  on  an 
interruptible  basis.'*"  This  flexibility 
includes  the  right  to  bump  interruptible 
shippers  on  reasonable  notice.'** 

Section  284.221(h)  of  the 
Commission's  regulations,  also 
promulgated  by  Order  No.  436,  gives 
pipelines  the  authority  to  permit  flexible 
delivery  points  for  deliveries  of  gas 
volumes  from  their  systems.'"* 
However,  the  Commission  subsequently 
concluded  that,  in  most  cases,  flexibility 
delivery  points  were  inconsistent  with 
the  Commission's  requirement  of 
identification  of  the  recipient  of  the  gas 
in  each  transaction.'**  The 
Commission's  concern  was  that  flexible 
delivery  points  could  lead  shippers  to 
broker  capacity  and  thereby  abuse  the 
first  come,  first  served  principle  for 
allocating  mainline  capacity.  However, 
in  Columbia  Gas  Transmission  Corp., 
the  Commission  permitted  Columbia  to 
institute  flexible  delivery  points  because 
Columbia's  firm  sales  customers  had 
conjunctive  billing  rights  where  the 
customer  could  accept  delivery  at 
multiple  delivery  points.' '^  Recently.  In 
Transwestem  Pipeline  Co.,  the 
Commission  approved  a  proposal 
establishing  flexible  receipt  and  delivery 
points  on  Transwestem's  system.'" 

The  Commission  concludes  that  it  ^ 
should  modify  its  current  policies  with 
respect  to  flexible  receipt  and  delivery 
point  policies  to  provide  for  more 
flexibility.  First,  the  Commission  will 
require  pipelines  to  give  firm  shippers 
flexible  deUvery  points  in  their 
distribution  areas  in  the  same  manner  as 
it  gives  firm  shippers  flexible  receipt 
points  in  the  production  areas.  Firm 
shippers  will  have  the  right  \o  change 
firm  delivery  points  and  to  use  other 
delivery  points  on  an  interruptible  basis 
without  losing  their  priority  for  firm 
service.'"  The  allocation  of  capacity  of 


' ««  Th*  poir.l  c(  an&undhng  shoukl  b«  localed  88 

I'ur  upstream  am  po««ible. 


"'  18  CFR  284.sn(g). 

'  •  •  NortbwMt  Pipelme  Corp..  48  FERC  \  Bl.lOe  af 
p.  61.428  (1989). 

'«•  Wilbams  .Naiurat  Cm  Co..  56  FEBC 1  (n.2Sl  1 
p.  62.09511991). 

'"laCFR  2M.22\[t\\. 

' »'  El  Paso  Natural  Gas  Co..  35  FERC  \  61.440  at 
p.  82.066  1 1986).  rebq  denied.  28  FERC ^ 81.008 
(1987). 

i»J  52  FERC  1  eiiVll  at  p.  6t.l93  (19eO)L 

' "  S8  FERC  ^  en  .299  (19<G). 

'  *♦  Thw  refers  to  exraftng  capsdfy  al  the 
distnbution  area  delivpry  points. 


receipt  and  d>'!ivery  points  will  be 
determined  in  the  restrurturinc; 
proceedings  and  set  out  m  the  pt^.nlir.e's 
tariff  as  required  by  new 
S  284.14(b)(l)(v)  of  fhe  Ccmmiss'^n's 
regulations.  Second,  the  Commission 
will  expand  firm  shippers'  rights  to 
receipt  and  deliven,'  points  to  include 
the  right  to  receive  gas  from  any  person 
at  any  place  on  the  system  and  the  right 
to  deliver  gas  to  any  person  at  any  place 
on  the  system  on  a  firm  basis  with  the 
fiexibility  to  change  firm  receipt  and 
delivery  points  and  to  use  all  delivery 
points  on  an  interruptible  basis,  Of 
course,  receipt  and  delivery  points  must 
be  within  the  firm  transportation 
capacity  to  which  the  shipper  is  entitled, 
and  for  which  it  pays.  So,  for  ex.impie. 
an  LDC  in  a  downstream  rf^gior.  of  the 
country  could  arrange  to  deliver  p.is  'o 
an  LDC  or  an  industrial  in  an  upstrt-am 
region,'**  but  conversely  an  LDC  in  an 
upstream  region  could  not  anar,:.'  lor 
dehvery  in  a  downstream  region. 

The  Commission  beheves  that  these 
policies  are  necessary  to  proiTH/le 
maximum  efficient  usage  of  ;hv  pipfliDC 
systems.  For  example,  flexible  receipt 
and  delivery-  points  are  necessary  to  th.> 
continued  development  of  market 
centers  were  pipelines  mif-rtonneti.  In 
addition,  both  fiex.bie  nghts  to  r^eipt 
and  delivery  points  ar-d  distribution 
area  delivery  point  flexibility  are 
necessary  to  achieve  a  broad  and 
meaningful  firm  capacity  releasing 
program.  The  Commission  believes  that 
the  new  firm  capacity  releasing  pr'.>)^am 
can  operate  in  a  nondiscnminaiory 
manner  alongside  the  pipeline  s 
allocation  of  its  own  available  uipacity 
on  the  electronic  bulletin  board  a.s 
discussed  above.  The  new  capacity 
releasing  program  and  P.exible  delivery 
point  policy  mean  that  a  sh;pp<-r  will  not 
lose  its  firm  capacity  by  changing  firm 
delivery  points  in  order  to  permit 
another  entity  to  ship  gas  Ihroa?^  th*; 
releasing  shipf)ers  firm  capacity.  Any 
Commission  orders  that  indicate  that  a 
shipper  would  lose  Us  nght  to  iirm 
mainline  capacity  by  chansjins  fir-i 
delivery  points  are  overruieo.*-"' 

H.  Curtailment 

The  Commission's  c  ^.ntnt  cartaihnent 
policy  is  that  the  NGPA  Title  IV  system 
of  curtailment  priorities  for  certain  end 
users  applies  to  curtailments  that  result 
from  a  shortage  cf  pipeline  gas 


' »«  TH«  iMue  of  itxhistTial  a»»ionier»  poNmliully 
t>y  passing  an  UK  is  discussed  t)elow  m  the 
transition  cost  section.  

•»*  E.g..  Et  Paso  Natural  Gas  Co.,  35  FERC 
I  61.440  at  p  62.066  (1988).  reh'q  denied.  38  FERC 
^  61.008  (1987)  and  Texas  Eastern  Transmission 
Corp.  37  FERC  ^  61,260  at  p.  61  684  (198G). 


"■'  nu.sc 

Co..  54  FERC  ^  t 
"•£.?..  Orde 
Order  t^.  436-/ 
Sebring  I't-.lUia 
Cir  1379).  cert , 

'"Order  No. 

No.  4.16-A.  supr 

'•"SeeTexw 

FERC  161.280  11 

FERC  f  61.218  11 
' ' '  Florida  Ci 

%  61,3)4  onieroi 
Ihcip  r,ase9  !nv 
agr-pt'd  10  the  cu 
C<jr:.T!iS9r)n  did 
pro'.sstnn  viss  ir 
of  Ttric.  n--  of  th« 
order  wis  !o  ap| 
Bgrefnisit.  And 
!IUln^id^e»  em.)- a 
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supplies  '"■'  and  not  to  curtailments  that 
rpsujt  from  a  shortajje  of  transportation 
capacn-y.'i*  As  (he  Commission  stated 
.n  Orcjpr  \o  436. 

K')as  beinj?  transported  normaliv  »hcuW 
not  be  9iibt«ct  Uj  curtailmt  nt  by  A*  pip«?iine 
at  all,  because  i!  would  b**  ttv?  pipeline  g 
system  supply,  not  the  shippers'  gas.  that 
would  be  curtailed."* 

Accordingly,  when  a  pipeline's  gas 
supplies  are  scarce,  the  pipeline  should 
curtail  its  sales  customers  without 
affecting  its  tran-Dnrtaficn  cusfomf  r^ 

With  rpspfd  to  cap;>n'y-relatpd 
curlailment.s  shr  Commi<is)on  has 
routinety  authorized  pip^hnes  to  h^ve 
transportation  runailment  plana  which 
ciifff-r  from  their  sales  curtaihnent  plans, 
tind  hos  specifically  approsed 
transportation  curtailment  ptana  which 
are  based  on  pro  rata  allocations  of 
capacity.'*''  The  Comir.i3S>on  has, 
however,  perir.itted  parties  to  agree  to 
an  ''•nd-use  specific  transportation 
capacity  curtailment  pk:n.'*' 

The  \'OPR  proposed  to  continue  the 
existing  policies  with  respect  to  supply 
and  c.''p;icity  rurtailment. 

The  commenters  raise  two  similar 
points.  Sotne  would  apply  the  ^C,VA 
Title  iV  priorities  to  rapacity 
curtailment. »«^  Others  arg'je  that  Titte 
IV  priorities  should  not  apply  to  supply 
curtailment  in  an  unbundled 
environment. '*3  Both  a,-guments  wouJd 
result  in  similar  treatment  for  all  sas  bv 
eit.her  appiyinR  the  NQV.\  Title  IV 
priorities  in  all  curtailment 
circumstances  or  not  applying  Lhe 
priorities  in  any  circumsirtnces.  In  the 
ahemative.  Elizabethfi,  wn  would 
reqiare  pipeline  s.iies  customers  to 
p\hauat  other  sources  of  ,aas  supply  and 
agree  to  compensate  the  LDCs  suffenng 
more  than  pro  rata  curtailment.  The 
industrial  Group  would  allow  the 


"M3  iI.S  C  Xm-ik  [igaai:  n  Pa»o  Natural  G«s 
I.O..  54FEKC^eiJ1fiat  p,  61.954  (1991). 

'  '•  £^..  Order  No  we,  ji^jra  oZ  at  p.  31.515; 
Order  ."vo.  43»-A.  »i.pf-j  n2  at  pp.  31  t).S2_vj;  CL 
Sebrirg  i't:hliai  Comn  w  FEHC.  Wl  F.2tl  iOC3  (StJ> 
Cir.  1978).  cert,  denied.  444  U.S.  ers  (W79). 

"•  Order  No.  436,  supra  n  2.  at  p.  31.515,  Order 

No  416- A,  s-.p-c  n  2  at  pp  31,652-53. 

' '"  See  T«n<a6  Eastnrr  Transmtssion  Corp.,  37 
reRC  T  SI  .260  11986;;  Southern  Naturat  Ga«  Co-  « 

FERC  t  61  :;8  (IM-) 

"  '  Florida  Gai>  Tra.-i9.'.)i.<is,on  Co  .  51  FI-JSC 
T  fil-.-'W  t:990k  Uuiled  Gas  Pip»  \am  Co  .  4fcFE«C 
?  61.314  cnler  en  Tut,  <  49  FERC  \  81  iS6  Wim\ 
Thee  ::ases  invoivpd  «ni;-'menls  whare  ;h«  p«rri*» 
agrefd  to  the  curta;:mpni  plan  In  United,  the 
Com.Tiissnn  did  rmd  that  the  cHpaciIy  cur^nlmtnl 
provision  was  i.i  compiinnre  with  the  rpt|ui,fmenlg 
of  Tlris  n-'  of  th«  NCP.A.-  Howf  ver.  the  pfft-ct  .-f  thai 
order  a  is  lo  approve  »  «p(*citic  settl^iierf 
agreempit.  ind  ar.v  mfpuxcp  that  rh«  NGPA 
nwnddtB*  end-ufw  •peafic  oirV, . hneiM  pians  it 
misplocpff 

'"  E^a.  Ajjnciiilural  Minerals  Corporal. cr,  dnd 
IV  Femiizer  Institute. 

'*"  f  .w   ^izabethtown  Gas  CoTn(>any. 


pipehnes'  customers  to  fa9>)»<>n 
emergency  plans  in  the  pvent  of  U-rrr 
:r,afei:re  capacity  cur«aihn*>nt  to  r>te\«>if 
LDCs  frciii  having  tn  rut-off  tbeir 
I'bstomers 

The  Commi.sj.Hin  agT»>e«i  w^  'r^' 
(.r.mmer.'rrs   th.-(ir\  '■  d!  t.j  put  pifH-iine 
s.iles  and  sales  by  others  on  an  equal 
footing  requires  the  equal  treatmCTit  of 
ail  gas  for  both  suppiy  and  capacity 
rurtailment  purposes   However,  as 
statj'd  in  Tr.-inscontinenui  Ca^  Pipe  L^ne 
dorp..'"''    [ujntiJ  Congress  changes  the 
[.NGPAJ.  the  statutory  priority  [for 
pipeline  salesj  must  be  observed."  *•* 
Thus,  Title  IV  of  the  NGPA  must 
continue  to  apply  to  sales  only. 
Moreover,  the  Commission  does  not 
believe  it  is  appropriate  to  require  high 
priority  customers  to  exhaust  other 
sources  of  gas  supplies  befnrf 
application  of  the  NGPA  Tide  FV 
priorities  to  pipehne  sales  '••  With 
respec-t  to  the  commert.s  ah(i>-' 
compensatMin  among  ptpeline  cL^'oraers 
in  the  event  of  a  siirpiy  curtai(m»-nt 
unJer  the  Title  I'V'  priontie^.  '*'  the 
Commission  will  not  prevent,  ami 
indeed  encourages,  such  mter-cosfoner 
dg.-eemenls.  In  addi'ion,  it  may  be 
possible  for  sales  customers  oif  pipelinea 
to  reflect  their  Title  IV  prior!t!e«<  in  their 
negotiated  pipeline  supply  charges 
However,  with  the  unbundling  of 
pipeline  sales  from  transportation,  the 
NGPA  Title  IV  priorities  will  only  apply 
to  a  narrow  category  of  gaa  aupftbes — 
pipeline  sales  near  the  wellhead.  After 
the  point  of  sale,  all  gas  will  move 
through  the  pipeline  as  transportation 
gas  and  wiU  not  be  required  to  be 
curtailed  by  the  NGPA  Title  IV 
categories.  Rather,  the  curtailment  of 
deliveries  owing  to  capacity  curtailment 
must  be  done  on  a  pro  rata  basis  or 
some  other  basis  devdop^^d  by  the 
parties  m  the  restp.jcTurin« 
proceedings. •'^"  However  the  ruivs  rjmi 
allocation  priorities  of  tr.in?prr';;r!fin 
capacity  curtailment  plans  ;r;:s'  b'^  ^et 
forth  clearly  and  spt-c.ificatly  .r.  i.K. 
pipelines'  tariffs. 

The  Commission  urges  the  par'ws  \o 
develop  tariff  mechanisms  that  prjvsd*- 
flexibility,  becsusp  at  »he  time  a  need 
for  capacity  curtailment  arises  .t  oiay 


"*5:  FF.8C^  (41.345  11881). 

'"  Id  nip.  tJiin. 

■"  Id  n57,  where  t,H«  r.umrrnMum  n?w^.ii*d 
Klimttelh'own  s  -equesl  thai  gut  purr.ias«rr»  st-n.iijj 
NC^PA  Title  Pv  1  hijf  '..ik*  certain  »ei»ei1wl  •rtx-m 
firsl 

tVut>««s  Ga«  ('.onsumer*  Grviup,  A.i>entan  lrf>ri  itnti 
Sfeei  Uwfitj'p,  Ch«imc»l  Wanul,*cl urers 
Association.  Ci«orgi«  Inausmjii  Group,  acri  ih* 
AssociaUDD  rd  BuwiiM&et  Aiivotjtftaf  Tariff  E<»nir> 
ilndudtnul  Gn-jiips) 
•••  Se«  n.ieo  and  161.  supra. 


not  be  possible  to  identi^  -vi-.  -c^  ■■■.  ,  f 
the  gas  or  to  control  its  flow,  ikace,  it  iS 
expected  that  gas  will  continue  to  flow 
to  those  who  need  it  for  heating  or  other 
important  needs  without  regard  to  any 
pro  rota  curtailment  plan.  Therefore,  the 
participants  in  the  restnicturii^ 
proceedings  should  address  ways  to 
deal  with  the  emergency  shortages  due 
to  capacity  constraints.  For  e.xample,  a 
pipeline's  transportation  customers  may 
be  willing  to  release  capacity  und**  th« 
capacity  releasing  mechan  •sm  or  lo  seil 
gas  if  need  be  upon  reas   ■  hI  :e 
compensation.'**  In  any  event    h* 
pipelines  must  file  with  the  Con;-  -^^ki, 
as  part  of  their  tariffs.  th«  r  suj  pty  and 
capacity  {tranaportabon  and  storage) 
curtailment  plans  in  sufficient  detail  to 
accomr-icddte  the  interests  of  all 
shippers.  The  Commission  retanw 
sufficient  authority  under  this  ruie  to 
prescribe  accounting  or  allocation 
procedures  if  needed  m  the  future. 

Whether  in  connection  with  capacity 
curtailment  or  otherwise,  the 
Commission  is  concerned  about 
allegations  that  pipelines  have  permitted 
the  diversion  of  a  customer's  gas  [e.g., 
an  industrial)  to  another  customers  (an 
LDC)."'*»  While  some  commentera 
suggested  the  Commission  adopt  nJes 
on  gas  accounting  matters,'"  the 
Comniission  believes  it  unwise  to 
mandate  particular  solutions.  However, 
the  Commission  will  require  the  parties 
lo  the  restructuring  proceedings  to 
address  the  issue  of  the  diverting  of  gas 
owned  by  one  shipper  to  another 
shipper.  The  participants  shouW  explor* 
the  possibihtv  of  flow  control  by  the 
pipeline  ■  '  ffft  vent  customers  from 
taking  gas  ir,  additoa  participants  musi 
address  the  need  for  and  ccwt  feasiNfity 
of  accurate  and  timely  measurement 
equipment  so  that  pipehnes  know  how 
much  gas  is  in  the  system,  whose  gas  M 
is,  and  who  is  faking  delivery  of  the  gas. 
Pipelines  will  be  allowed  cost  recovery 
for  purchasing  and  installing  soch 
equipment  in  their  NGA  section  4  rate 
cases,  subject  to  prudence  reviews.  As 
indicated  above  in  connection  with 
capacity  curtailment,  the  participants 
should  also  explore  the  need  for 
authorized  diversiofi  where  the  gas  can 
be  di'verted  in  specific  circumstances 
with  reasonable  compensation. 


"•  fottxamfiM.  me  lae  lacuj--  ,.i  t.^Lipt 
prayal  !■  H»  rifo— ■  to  Ike  (  t^irmivw   -n  •  Notice 
of  Technical  Conferpnrp  in  r\„  . .  «'.♦«»>  tv- 

ooa 

"•S««lh«Stafl  Sli.rT:n-i»n   ••'  1. 1»-.  r'lrt*'   •>«-JJ 

Curtaltaacnl  Samcy  k'>ivx '"^-'••'  '  '<-><.  bi-'f  \-:.   '  '  a>.  .•>. 
OOa  Nov.  1. 1990. 
"'ff.«..tbelPAA. 
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Mil  Rate  Design 
A.  Introduction 


As  part  of  the  Commission's  actions  to 
improve  the  competitive  structure  of  the 
natural  gas  industry,  the  Commission 
will  adopt  the  proposed  rule  and  require 
a  generic  change  in  pipeline 
transportation  rates  to  eliminate 
potential  competitive  distortions  in 
pipeline  rate  structures.  Specifically,  the 
Commission's  task  is  to  determine  the 
appropriate  level  of  fixed  transportation 
and  storage  costs  to  be  recovered 
through  the  reservation  charge  '''^  and 
usage  charge  in  designing  pipeline 
rates. '^^  This  determination  is  known 
as  cost  classification  and  is  one  part  of 
the  ratemaking  process  described 
below. 

The  Commission  engages  in  five  steps 
in  fashioning  a  pipeline's  rates  for  its 
jurisdictional  customers.  The  first  task  is 
to  determine  the  pipeline's  overall  cost 
of  service.'''*  The  second  task  is  to 
functionalize  the  pipeline's  costs  by 
determining  to  which  of  the  pipeline's 
various  operations  or  facilities  the  costs 
belong.  This  step  is  known  as 
functionalization  and  mainly  turns  on 
the  particular  characterization  of  the 
pipeline's  facihties  as  production  area, 
transmission,  or  storage  facilities.  The 
third  task  is  to  categorize  the  costs 
assigned  to  each  function  as  fixed  costs 
(which  do  not  vary  with  the  volume  of 
gas  transported)  or  variable  costs,  and 
to  classify  [i.e..  assign)  those  costs  to  the 
reservation  and  usage  charges  of  the 
pipeline's  rates.  This  step  is  known  as 
classification.  The  fourth  task  is  to 
apportion  the  costs  classified  to  the 
reservation  and  usage  charges  among 
the  pipeline's  various  rate  zones  and 
among  the  pipeline's  various  classes  of 
jurisdictional  services.  This  step  is 
known  as  allocation.  The  fifth  task  is  to 
design  each  service's  rates  for  billing 
purposes  by  computing  unit  rates  for 
each  service.  This  step  is  known  as  rate 
design.  The  entire  process  is  known  as 
ratemaking. 

The  instant  rule  will  not  address 
functionahzation.  which  is  mainly 
important  in  determining  whether 
facilities  are  jurisdictional  or 


nonjurisdictional."*  The  Commission 
will  continue  to  functionalize  between 
transportation  and  gathering  based  on 
the  modified  Farmland  test."«  The 
present  focus  is  on  classification  as  it 
relates  to  allocation  and  to  the  designing 
of  the  actual  rates. 

B.  Background 

The  Commission  uses  the  cost 
classification  aspect  of  the  ratemaking 
process  to  achieve  policy  goals  that  are 
pertinent  to  current  conditions.  Because 
conditions  change  over  time,  the 
Commission's  goals  change  and  the 
weight  given  to  various  goals  also 
changes.  This  balancing  of  goals  is  a 
matter  of  judgement  and  is  not  an  exact 
science.'^' 

Frequently,  however,  the  Commission 
has  emphasized  one  particular  goal  in 
its  ratemaking.  That  goal  is  to  design 
pipeline  rates  in  light  of  competition. 
This  has  involved  the  shifting  of  costs 
from  the  commodity  to  the  reservation 
charge  to  keep  pipeline  rates 
competitive.  For  example,  in  1965.  the 
Commission  approved  rates  that  put 
ninety-six  percent  of  a  pipeline's  fixed 
costs  in  its  reservation  charge  to  take 
into  account  competition  from  coal.'^* 
After  the  curtailment  era.  in  1983.  the 
Commission  first  adopted  the  modified 
fixed  variable  (MFV)  method  in 
recognition  of  the  annual 
underutilization  of  pipeline  facilities.''® 
MFV  also  was  devised  to  help  pipelines 
sell  gas  by  moving  all  fixed  costs  except 
for  return  on  equity  and  related  taxes  to 
the  reservation  charge.'*"  In  almost  all 


'  ■'  Section  2S4  8(d)  of  the  Commission's 
regulations  permits  pipeline*  to  charge  a  reservation 
fee.  The  Commtssion  will  here  refer  to  reservation 
charge  rather  than  demand  charge  even  when  the 
discussion  relates  to  the  Firm  sales  demand  charge. 

'  ■'  The  usage  charge  is  also  referred  to  as  the 
commodity  charge  However,  usage  is  the  correct 
term  to  use  in  connection  with  transportation,  rather 
than  sales,  rates. 

"*  The  pipeline's  cost  of  service  is  the  total 
revenues  needed  to  cover  the  pipeline's  operations, 
including  a  just  and  reasonable  return  on  its  rate 
base 


"•See.  eg..  Trunkline  Gas  Co.  58 FERC \  61.240 
(1992)  and  Interstate  Natural  Gas  Pipeline  Rate 
Desiga  56  FERC  \  61.086  (1991). 

"»  Farmland  Industries.  Inc..  23  FERC  \  61.063 
(1983)  and  Amerada  Hess  Corp..  el  at..  52  FERC 
I  61.268  (1990). 

'"  Colorado  Interstate  Cos  Co.  v.  FPC.  324  U.S. 
581.  589  (1945)  ('Allocation  of  costs  is  not  a  matter 
for  the  slide-rule.  It  involves  judgement  on  a  myriad 
of  facts.") 

""  E.g..  Fuels  Research  Council.  Inc.  v.  FPC.  3''* 
f2d  842  (7th  Cir  1967)  (The  court  affirmed  the 
Commission's  deviation  from  the  Seaboard  (see 
infra]  method  by  putting  96  percent  of  fixed  costs  in 
the  demand  charge  over  the  objection  of  coal 
associations ). 

'■"•  Natural  Gas  Pipeline  Company  of  America.  25 
FERC  \  61.176  (1983),  order  on  reh'g.  26  FERC 
f  61.203  (1984).  aff'd  in  relevant  part  Northern 
Indiana  Public  Service  Co.  v.  FFJ?a  782  F.2d  730 
(7th  Cir.  1986). 

'•"  Future  references  to  Fixed  costs  are  to  Fixed 
transmission  and  storage  costs.  Storage  will  be 
unbundled  from  transportation  and  separately 
charged.  However,  some  storage  may  be  retained  by 
the  pipeline  for  its  balancing  and  system 
management  operations  associated  with 
transportation  and  for  its  no-notice  transportation 
service. 


cases.  MFV  reduced  the  pipeline's  fixed 
costs  included  in  its  commodity  charge 
compared  to  the  fixed  costs  included  in 
the  commodity  charge  under  the 
previously  used  Seaboard  '*'  or  United 
methods. '"=  MFV,  therefore,  was 
adopted  in  pursuit  of  the  goal  of 
competition  by  lowering  pipeline  sales 
commodity  charges  to  enable  gas  to 
compete  effectively  with  alternative 
fuels  such  as  oil. 

The  Commission  again  emphasized 
the  need  for  competitive  rates  when  it 
adopted  Order  No.  436.'*^  Section 
284.7(c)  of  the  Commission's  regulations, 
promulgated  by  Order  No.  436.  sets  forth 
the  Commission's  rate  objectives  in 
designing  maximum  rates  for  both  peak 
and  offpeak  periods.  In  addition  to 
rationing  capacity  during  peak 
periods,"**  Section  284,7  states  that 
"rates  for  firm  service  during  off-peak 
periods  and  for  interruptible  service 
during  all  periods  should  maximize 
throughput."  '**  In  addition.  Section 
284.7(d)(5)  authorized  pipelines  to 
discount  their  transportation  rates 
below  the  maximum  rate  in  order  to 
adjust  the  price  to  meet  competition 
from  competitive  fuels  and  from  other 
pipelines.'*® 

The  Rate  Design  Policy  Statement, 
while  emphasizing  the  possible  need  to 
ration  capacity,  also  recognized  the 
importance  of  maximizing  throughput  in 
its  discussions  of  discounted  rates  and 
rates  for  interruptible  transportation 
service.  In  Panhandle  Eastern  Pipe  Line 
Co..  Opinion  No.  369,"*'  the 
Commission  refined  its  approach  to  the 
rationing  capacity  and  maximizing 
throughput  goals  by  retaining  MFV  for 
cost  allocation  purposes  because  there 
was  no  need  to  ration  capacity  on 
Panhandle's  system.'"*  but  adopted  the 
straight  fixed  variable  (SFV)  for  rate 
design  (billing)  purposes  because  of  the 
need  to  put  all  fixed  costs  in  the  demand 
charge  to  maximize  Panhandle's 
throughput. '»" 


••«  Atlantic  Seaboard  Corp..  U  I-'PC  43  (19521 
(Fifty  percent  of  fixed  costs  recovered  in  the 
commodity  charge). 

'"  United  Gas  Pipe  Line  Co..  50  FPC  1348(1973). 
afpdsub  nom..  Consolidated  Gas  Supply  Corp.  v. 
FPC.  520  F.2d  1176  (D.C.  Cir.  1975)  (Seventy-five 
percent  of  fixed  costs  recovered  in  the  commodity 
charge). 

'•'  See  n  2,  supra. 

>**  "Rates  for  service  during  peak  periods  should 
ration  capacity."  18  CFR  284.7(c)(1). 

•"  18  CFR  284 '(c)(2). 

"«  Order  No.  436,  supra  n.2.  at  pp.  31.543-545 
'»'  57  I-'ERC  \  61.264  (1991). 
'••W  alp.  61.843. 
'"•  W  at  p.  61.827-30. 
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The  Cofr.miss;on  has  discussed  uL.ovp 
in  detail  the  evolution  of  the  narura!  gas 
industry  from  a  rPHuI-atpd.  mferstatp. 
sales  forrt'sals  mdastry  w-th  !i)Cs 
purLh*srna  gss  at  the  city-ga'.e  to  a 
decontrolijed  gas  market  with  jihs  3oki  ;n 
the  production  area  and  transported  to 
the  City  pate  under  pa't  284  open  access 
tr«nsp>ortdtion.'''-'  The  Commisb'.ori  is 
here  adcptsng  regulations  to  pr«urp  th;it 
all  gas  suppLu's  ars  moved  to  market  on 
even  terms.  The  Commission  is  adopting 
these  regulations  in  order  to  prcinote 
compeiition  among  gas  sellers  (including 
the  pipelines  as  merdiants)  m  a  now 
national  gas  market  to  ensure 
consumers  access  to  adequate  supplies 
of  clean  and  abundan'  gds  at  reasonable 
prices.  The  Commission's  task  is  to 
anahze  cost  classification,  in  light  of  the 
goals  discussed  in  this  order.  The 
appropriate  cost  classification  method 
used  to  allocate  costs  and  design  rates 
should  in  no  way  inhibit  the  creation  of 
a  national  gas  market  of  efficient  gas 
merchants  as  ensisioned  by  Congress  in 
enacting  the  Decontrol  Act.  Ratemakmg. 
like  tran^portabon  terr-s  and  conditions, 
should  comport  with  the  goal  that  al!  gas 
should  be  shipped  on  even  terms. '  ' ' 

The  first  question  is  whether  the 
pipelines'  currently  effective  cost 
ciassificabon  methods  will  inhibit  the 
goal  of  the  development  of  a 
competitive,  national  gas  market  and. 
therefore,  do  not  comport  with  the  goals 
set  forth  in  this  order  or  with  Congress' 
goals  in  enacting  the  Decontrol  Act.  In 
particular,  the  inquiry  is  whether  the 
pipelines'  current  methods  distort  tlie 
gas  purchaser's  decision  because  the 
transportation  usage  charges  vary  in  the 
amount  of  fixed  costs  included  in  each 
pipeline's  transportation  usage  charge. 
Because  tlie  currently  effective  cost 
classificaticn  method  used  by  most 
pipelines  is  MFV.  this  order  will  discuss 
the  instant  issue  with  reference  lo  MFV. 
However,  the  following  discussion  and 
conclusion  about  MFV  applies  equally 
to  other  methods  that  recover  fixed 
costs  in  the  usage  charge. 

Pipelines  have  differiug  amountsof 
fixed  costs  in  their  usage  charges 
because  those  fixed  costs  (return  on 
equity  and  related  income  taxes)  are 
determined  by  reference  to  revenue 
requirement  criteria  that  differ  on  each 


leriods  should 


31,543-545. 


'*"  In  1990.  tramportation  amounted  to  79  percent 
of  the  total  gas  delivered  for  market  by  pipelines. 
I.NGAA  November  19Vi  paper,  srjpro.  Table  A-1. 

'"At  liiOt:s.  the  isrue  has  been  framed  la  the 
context  of  competition  between  Canadian  and 
domestic  gas.  See  Opinion  No.  357.  Iroquois  Gas 
Transmission  Systen,  L.P.,  et  o/,  33  FERC^  61.194 
at  pp.  81.712  n  91  |iy90)  and  Tennessee  Gas  Pipeline 
Co.,  51  FERC  H  61.1 13  (1980)  [NlPfS  U). 


pipeline.  The  portion  of  the  reyt-rtite 
requirement  ior  the  ret'.irn  an  eijiiity 
(impends  on  t.he  size  of  a  pipf  hn^  a  :;;>  ' 
base,  the  pipeiirit^'s  ratio  of  eqw.y  to 
total  capital,  and  the  allowed  rate  of 
return  oo  equity.  Because  pipelines  bave 
rale  bases  that  vary  according  to  ihetr 
originial  costs  and  bow  much  they  h«*ve 
been  depreciated,  and  because  pipelines 
have  different  capital  structures  aiKi 
allowed  rates  of  rf^!i.m  on  <  qai;\    tKe- 
pipeliri-3  h,ave  di!'fpf«-n!  amour, is  i.i' 
fixed  costs  in  their  uscge  charsjes  und-^r 
MPV  192  Moreover,  MFV  could  bws  ibe 
debt-equity  ratio  because  pipelines  can 
increase  their  debt  cooiponent  to  lower 
their  usage  charges  for  compebtive 
reasons. 

This  situation  of  diffenng  levtils  of 
fixed  costs  in  pipeline  usage  charges  can 
hinder  competition  between  gas  sellers 
at  the  wellhead  because  competition  is 
not  based  on  the  seller's  costs  and 
therefore  on  their  ability  to  compete 
directly  with  each  other.  Rather, 
competition  for  sales  customers  is 
influenced  by  the  fixed  costs  in  the 
pipehne  b-ansportation  usage  charge*. 
For  example,  producers  in  different 
fields  that  compete  for  market  share  via 
different  pipelines  will  often  have  their 
competitive  positions  in  that  market 
affected  by  the  amount  of  Fixed  costs  in 
the  pipelines'  respective  transportation 
usage  charges  and  not  by  the  producers' 
own  costs  and  efficiencies  in  producing 
gas.  The  MFV  cost  classification  method 
results  in  the  shipmfnt  of  gas  on  uneven, 
rather  than  on  even,  terms  and  will 
inhibit  the  development  of  a  national 
market  which  "will  yield  lower  prices 
end  m.ore  abundant  supplies"  by  "over 
time  forc[ing]  the  evolution  of  a  set  of 
lowest-cost  producers"  as  envisioned  by 
Congress  in  decontrollmg  the  price  of 
gas  at  the  wellhead  and  in  the  field,'" 
Accordingly,  unless  the  Commission 
permits  otherwise,  as  described  below, 
the  Commission  concludes  that  MFV  is 
rot  in  the  public  interest  unreasonably 
hinders  competition  among  gas  sellers, 
and  is  unjust  and  unreasonable  under 
NGA  Section  5. 

The  Commission  here  is  addressing 
cost  classification  for  both  cost 
allocation  and  rate  design  (billing) 
purposes.  This  means  that  the  Rate 
Design  Policy  Statement  no  longer  will 
be  applicsble  to  apportionLng  costs  to 
the  reservation  and  usage  charges. 
However,  the  Rate  I>csign  Policy 
Statement  still  will  be  applicable  to 
other  matters,  such  as  the  determination 
of  rates  for  intermptible  transportation. 


the  discounting  of  rales,  and  the 
requireoient  that  rates  "reasonably 
reflect  an  material  variation  in  ih*  co.M 
of  providing  the  service  due  !o  *  *  * 
|t)he  distance  over  which  lh« 
transportation  is  provided."  '»•* 

Specifically,  the  Conunission  is 
amending  Section  284.^dl  of  the 
regulations  to  require  pipelines  to 
recover  their  transportation  costs  under 
the  straight  fixed  variable  (SFVJ  method 
of  assigning  all  fixed  costs  related  to 
transportation  to  the  reservation  charge. 
The  Commission,  however,  will  tvot 
rigidly  preclude  the  pipeline,  its 
customers,  and  interested  state 
commissiorw,  producers,  marketers, 
brokers,  end-users,  and  others  from 
agreeing  to  an  ahemalive  method  that 
deviates  from  SFV  anii  may  be 
appropndte  to  that  partio»)iar  pipeline 
system.  If  the  parties  affected  by  a 
pipeline's  rate  design  agree  to  a  different 
methf  i  ihf  Cm  mission  will  consider 
giving  ►■!!((  I  !o   be  parties'  agreement. 
However,  to  the  extent  a  pipeline's  rates 
deviate  from  SFV,  the  Comm  ssion  will 
carefully  consider  the  cj^ut'  n is  of 
those  parties  '**  proposing  \iie  deviation 
as  well  as  the  parties  opposing  the 
deviation.  Thus,  while  a  single  party 
carmot  preclude  the  Commission  from 
considering  a  deviation  from  SFV.  any 
party  (or  parties)  advocating  something 
other  than  SFV  carries  a  heavy  burden 
of  persuasion.  The  language  in  §  2S4.8(d) 
of  the  regulatory  text  implements  this 
approach  and  ensures  that  the 
Commission  will  utimately  resolve  this 
issue. 

The  Commission  believes  thjt 
requiring  SFV  comports  with  and 
promotes  Congress'  goal  of  a  nalinndl 
gas  market  as  discunsed  above  artd  goes 
hand-in-hand  with  the  equality 
principle.  Under  SFV,  all  gas  merchants 
would  be  able  to  compete  in  a  natkma! 
market  widiout  regard  to  fixed 
transportation  costs  included  in  the 
usage  charge.'**  This  approach  is  hs 
essential  to  the  shipment  of  gns  on  even 
terms  as  is  equality  in  th«  quality  of 
8er\ice  with  respect  to  gas 
transportation.  SFV  would,  therefore', 
maximize  the  benefits  of  wellhead 
decontrol  by  increasing  the  nationwide 
competificn  among  gas  merchants 


'"  The  more  eqwty  a  pipekne  has  m  its  capital 
strjcture.  the  more  ret»m  and  related  t&xga  will  b« 
in  the  usage  ckatgs. 

'»>  H.R.  Rep.  No  29l  supra,  tf  p.  7 


"MB  CFR  284.7(d)(3). 

""  Parties  include,  amount  others.  pipe(in»>!i. 
producers,  marke'ers,  brokers.  LOCs.  stale 
coriiimssions  and  ageocies,  and  end-users.  s<«.h  «• 
mduftnats  and  gas-fired  eiectnc  gcnvrsfnn. 

'••  Only  a  small  amount  of  variabte  costs  (such 
as  fuel)  wouid  b«  fn  the  firm  transportation  usaj^ 
charge.  Intiermptible  transportation  ratvs  will 
continue  to  be  deternmed  on  a  case-by -case  basis 
under  'iie  Rote  IJesiRn  Policy  Si»»ement  With 
unbuodting.  the  role  of  interruptibir  binsportaf.on 
should  be  dimmished. 
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(including  pipelines).  This  should  result 
in  head-to-head,  gas-on-gas  competition 
where  the  firm  transportation  rate 
structure  is  not  a  potentially  distorting 
factor  in  the  competition  among 
merchants  for  gas  purchasers  at  the 
wellhead  and  in  the  field.  This 
merchant-to-merchant  competition 
should  help  to  achieve  Congress'  intent 
in  passing  the  Decontrol  Act  to  "over 
time  force  the  evolution  of  a  set  of 
lowest-cost  producers."  "''  This  "will 
yield  lower  prices  and  more  abundant 
supplies  "  and  benefit  all  consumers  of 
gas.*" 

Moreover,  the  Commission's  adoption 
of  SFV  should  maximize  pipeline 
throughput  over  time  by  allowing  gas  to 
compete  with  alternate  fuels  on  a  timely 
basis  as  the  prices  of  alternate  fuels 
change.  The  Commission  believes  it  is 
beyond  doubt  that  it  is  in  the  national 
interest  to  promote  the  use  of  clean  and 
abundant  natural  gas  over  alternate 
fuels  such  as  foreign  oil.»««  SFV  is  the 
best  method  for  doing  that.  As  discussed 
above,  using  cost  classification  to  design 
rates  to  influence  the  consumption  of 
gas  is  a  traditional  regulatory  technique 
of  the  Commission.  For  example,  the 
Commission  has  removed  costs  from  the 
commodity  charge  to  enable  pipelines  to 
meet  competition  for  fuel  switching 
customers  from  coal.^°''  And.  indeed, 
the  Commission  adopted  MFV  in  the 
context  of  competition  from  oil.  The 
Commission  finds  it  appropriate  to  use 
that  technique  again  in  the  current 
circumstances. 

D.  Comments  on  the  NOPR's  Proposal 

The  NOPR  proposed  to  adopt  SFV  for 
cost  allocation  and  rate  design.  A  few 
commenters  support  the  NOPR's 
proposal  to  mandate  the  use  of  SF'V 
generically.*°'  More  commenters 
support  SFV  as  a  method  to  be 
implemented  on  a  case-by-case 
basis.^°*  A  number^rf  LDCs  and  state 


'»'  MR  Rep  No,  2a  supra,  al  p  7 

'••/rf 

'»*  S.R.  Rep  No.  39.  supra,  al  p  2  and  MR.  Rep 
No.  29.  supra,  p.  Z. 

»"'  See.  eg.,  the  discussion  of  gas  versus  coal 
competition  in  Fuels  Research  Council,  Inc.  v  FPC. 
3-4  F.2d  842  (7lh  Cir.  1967). 

'""  E.g .  Independent  Petroleum  Association  of 
Mountain  Stales.  Colorado  Oil  and  Ca» 
Aiisociarion.  Independent  Petroleum  Association  of 
New  Mexico  and  Wyoming  Independent  Producers 
Association.  Panhandle  Eastern  Pipeline  Croup  (in 
most  instances),  and  IP.AA  (presumption). 

="=  Eg.  Natural  Cas  Supply  A.ssocialion/ 
Indicated  Producers  and  I.NGAA.  The  Department 
of  Energy  generally  endorses  the  use  of  straight 
fixed  variable  but  asks  the  Commission  to  "make  it 
clear  other  rate  designs  will  be  approved  on  a  case- 
by  r.i  so  bails."  Initial  Comments  al  3 


commissions  oppose  SFV.*"'  Their 
objections  fall  into  two  categories.  They 
first  argue  that  the  Commission  has  not 
established  that  MFV  is  anticompetitive. 
In  that  vein,  they  argue  that  gas 
purchasers  base  their  gas  purchasing 
decisions  on  total  costs  and  not  only  on 
incremental  costs  as  assumed  by  the 
Commission.  They  also  argue  that  SFV 
confiicts  with  other  rate  design  goals.  In 
that  vein,  they  question  the  impact  of 
SFV  on  pipeline  incentives  to  enhance 
service  reliability,  maintain  or  maximize 
throughput,  for  example,  in  pipeline-to- 
pipeline  competition,  and  control  costs 
and  the  construction  of  facilities.  In 
addition,  they  express  concerns  about 
the  shifting  of  cost  of  low  load  factor 
customers  and  about  the  possibility  that 
LDCs  will  be  forced  to  reduce  their 
contract  demand  levels  and  their  ability 
to  reliably  serve  their  customers. 

E.  Discussion  of  Comments 
1.  Mitigation  of  Cost  Shifts 

As  stated  above,  commenters  express 
concerns  about  the  shifting  of  costs  to 
low  load  factor  customers  and  about  the 
possibility  that  LDCs  will  be  forced  to 
reduce  their  contract  demand  levels  and 
their  ability  to  reliably  serve  their 
customers.  The  Rate  Design  Policy 
Statement  recognized  the  possible  need 
for  pragmatic  adjustments  in  the  event  a 
particular  method  leads  to  undesirable 
or  inequitable  results,  and  required 
administrative  law  judges  to  "consider 
and  articulate  the  impacts  (benefits  and 
detriments)  of  the  various  rate  design 
proposals  on  the  participants,  on  the 
various  segments  of  the  industry,  and  on 
classes  of  customers."  ^°* 

The  Commission  recognizes  that  the 
use  of  SFV.  without  any  adjustments, 
could  result  in  cost  shifting  among 
customer  classes.  The  Commission  will 
require  each  pipeline  to  file  the 
information  necessary  to  determine 
whether  mitigation  measures  are 
necessary.  Accordingly,  each  pipeline 
must  include  in  the  compliance  filing 
required  by  this  rule  a  comparison  of  the 
revenue  responsibility  of  each  customer 
class,  as  they  have  been  historically 
defined,  for  the  unbundled  services 
under  (1)  the  pipeline's  last  approved 
cost  classification  method  for  cost 
allocation  and  rate  design  and  (2)  the 
SFV  cost  classification  method  for  cost 
allocation  and  rate  design.  If  the 
comparison  shows  that  adopting  SFV  for 


""^  E.i;..  Distributors  Advocating  Regulatory 
Reform.  Public  Service  Commission  of  the  State  of 
New  York.  Brooklyn  Union  Gas  Company. 
BiiHimore  Gas  and  Electric  Company,  and 
Wisconsin  Public  Service  Commission. 

="♦  Interstate  Natural  Cas  Pipeline  R.nte  Design. 
47  FF.RC  t  61.295  at  p.  62.054  (1989). 


cost  allocation  and  rate  design  will 
result  in  a  10  percent  or  greater  increase 
in  revenue  respoiisibilily  for  any 
customer  class,  the  Commission  will 
require  the  pipeline  to  develop  and 
implement  a  plan  to  phase-in  any  such 
rate  increase  over  no  more  than  four 
years.  The  Commission  is  establishing  a 
bright-line  test  here  for  deciding 
whether  cost  shifts  caused  by  the  switch 
to  SFV  must  be  mitigated.  This  test 
applies  only  to  cost  shifts  due  to  the 
change  to  SFV.  Rate  changes 
attributable  to  other  aspects  of  this  rule 
are  not  to  be  considered  in  determining 
whether  a  cost  shift  is  10  percent  or 
greater. 

The  pipeline  must  include  in  the 
compliance  filing  a  plan  for  phasing-in 
the  cost  shifts  due  to  SF'V  over  no  more 
than  a  four  year  period.  This  is  a  one- 
time mechanism  that  will  automatically 
terminate  no  later  than  four  years  after 
the  Commission  accepts  the  pipeline's 
filing  in  compliance  with  the  final  rule. 
Potential  phase-in  methods  could 
include  use  of  a  one-part  volumetric  rate 
or  seasonal  contract  entitlement  levels 
for  small  customers,  creation  of  new 
customer  classes  based  on  load  factor 
ranges,  or  creation  of  new  customer 
classes  on  that  or  another  basis  in  order 
to  continue  the  use  of  MFV  for  cost 
allocation  and  SFV  for  billing. 

Unless  the  Commission  allows  a 
pipeline  to  use  a  method  other  than  SFV, 
in  requiring  this  phase-in.  the 
Commission  does  not  intend  to  delay 
implementation  of  SFV.  In  additiiin,  SF'V 
must  be  used  for  billing  purposes  even  if 
a  method  of  mitigating  cost  shifts  is 
used,  unless  the  Commission  permits  a 
pipeline  to  use  a  method  other  than  SFV 
as  its  approved  method  of  cost 
classification.  The  Commission's 
objective  is  to  provide  a  reasonable 
period  in  which  a  pipeline's  customers 
can  adjust  to  the  new  cost  classification 
methodology.  The  Commission  will  not 
mandate  any  specific  type  of  phase-in 
plan  or  requirement  at  this  time. 
However,  as  stated,  the  phase-in  plan 
must  be  included  in  the  compliance 
filing  required  under  new  §  284.14. 
Finally,  the  Commission  will  not  accept 
any  mitigation  proposal  that  hinders 
mandatory  unbundling  and  the 
Commission's  movement  towards  the 
use  of  SFV. 

Some  commenters  argue  that  the 
Commission  should  permit  firm 
transportation  customers  to  reduce  their 
contract  entitlements  to  service  in 
connection  with  the  adoption  of  SFV,2°^ 


•""  E.g..  the  Industrial  Groups. 
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The  Commission  concludes  that  it  )s 
appropriate  to  aUow  reductions  of 
contract  entitlements  to  firm 
transportation  se.'^ice  where  another 
person  is  willing  to  take  the  capacity. 
The  Commission  has  provided  firm 
shippers  with  the  ability  to  shed 
unwanted  capacity  to  other  persons 
desiring  firm  capacity  via  the  capacity 
adjustment  procedure  of  the 
restructuring  proceedings  discussed 
infra,  and  the  capacity  releasing 
mechanism,  discussed,  supra.  The 
Com.mission  concludes  these 
mechanisms  are  adequate  espegially  in 
light  of  the  phasing-in  of  increases  of  10 
percent  or  greater  in  the  revenue 
responsibility  of  an  historic  customer 
class  as  discussed  above. 

2.  Pipeline  Incentives 

The  Commission  has  stated  in  the 
past  that  pipelines  need  an  incentive  to 
keep  their  costs  low  through  an 
exposure  to  risk  through  the  assignment 
of  fixed  costs  to  the  usage  charge. 2°® 
Under  SFV'.  no  fixed  costs  are  assigned 
to  the  usage  charge.  Many  commenters 
focused  on  this  point. 

The  Commission  intends  to  continue 
to  ensure  that  construction  projects  are 
prudent  and,  of  course,  pipeline 
customers  may  challenge  the  prudence 
of  pipeline  expenditures  in  rate 
proceedings.  In  addition,  with  respect  to 
transportation  throughput,  the  pipelines 
will  now  have  much  less  influence  on 
the  use  of  their  systems  because  they 
are  transporting  gas  to,  rather  than 
selling  gas  at,  the  city  gate. 
Transportation  volumes  will  mainly  be  a 
function  of  the  needs  of  gas  purchasers 
and  the  prices  offered  by  gas  sellers  in 
the  production  areas.  The  Commission 
believes  that  incentive  ratemaking  may 
be  a  better  vehicle  than  exposure  to  risk 
for  enhancing  pipeline  efficiency  with 
respect  to  transportation  costs.  The 
Commission  is  awaiting  comments  en 
the  proposed  policy  statement  on 
incentive  ratemaking.2°''  The  proposed 
policy  statement  also  specifically 
requested  comments  on  how  that  policy 
proposal  relates  to  the  rate  design 
methodology  proposed  in  the  NOPR.  The 
Com.mission  also  recognized  that  there 
is  a  relationship  between  the  proposed 
policy  statement  and  any  restructuring 
proceedings  necessitated  as  a  result  of 
this  final  rule  and  stated  that,  after  a 
review  of  the  comments  filed  in  Docket 


No  PL92-1-(XX).  the  Commission  will 
issue  guidance  m  that  docket  on  how  a 
final  policy  statement  affects  these 
restructuring  proceedings.  The 
Commission  expects  to  consider  the 
final  policy  statement  in  the  near  future 
to  accomplish  this  objective  in  a  timely 
manner. 

Last,  the  Commission  received  many 
helpful  comments  on  the  impact  of  SFV 
on  the  analysis  of  pipeline  risk  in 
determining  rate  of  return  on  equity. *°' 
However,  the  Commission  will  not 
address  this  issue  here  because  pipeline 
risk  is  a  matter  for  pipeline-specific 
analysis  in  light  of  all  risks.  SFV  is  but 
one  aspect  of  risk  analysis.  This  issue  is 
more  appropriately  addressed  in  rate 
proceedings  where  the  Commission 
examines  all  other  factors  affecting  risk 
and  establishes  the  pipeline's  allowed 
rate  of  return  on  equity. 

3.  Gas  Purchase  Decisions 

Niagara  Mohawk  Power  Corporation 
argues  that  the  Commission's 
competitive  analysis  is  incorrect 
because  gas  purchasers  choose  between 
long-term  gas  suppliers  by  estimating 
the  "total  delivered  cost  of  the  gas 
(including  both  the  supply  cost  and  the 
transportation  demand  and  commodity 
charges)".  *°'  Niagara  Mohawk  asserts 
that  the  gas  purchasers  will  not  change 
gas  suppliers  based  on  mere  changes  in 
the  commodity  component  (gas  cost  and 
transportation  commodity  charge).  The 
Commission  recognizes  that  gas 
purchasers  enter  into  long-term  and 
short-term  contracts  based  on  the 
expected  total  delivered  cost.  However, 
even  so,  this  does  not  invalidate  the 
Commission's  analysis.  First,  the  active 
and  viable  spot  market  indicates  that  a 
significant  amount  of  gas  is  purchased 
on  a  short-term  as  well  as  on  a  long- 
term  basis. ^'^  Many  purchasers  are  now 
developing  portfolios  of  gas  supply 
contracts  that  are  both  short-  and  long- 
term.^"  Those  gas  purchasers  must 
make  their  decisions  by  comparing  the 
expected  incremental  cost  of  the  deals 
available.  Spot  market  sales  should 
continue  to  play  a  role  in  the  gas  sales 
market  with  the  implementation  of 
unbundled  transportation  because  a 


""  See.  e.g..  Texas  Eastern  Transmission  Corp., 
37  FERC^  61,260  at  p.  61700-01  (1986). 

*""  Incentive  Raiemaiiing  for  Interstate  Natural 
Gas  Pipelines.  Oil  Pipelines,  and  Electric  Utilities, 
Notice  of  Proposed  Policy  Statement  on  Incentive 
Regulation.  Docket  No.  Pl^2-l-000,  issued  March 
13.  1992.  58  FERC  61.287  (1992).  Comments  are  due 
on  or  before  April  27,  1992. 


""  See,  e.g..  Transcontinental  Gas  Pipe  Line 
Corp..  56  FERC  1  61.037  at  p.  61,136  (1991)  (The 
Commission  imposed  a  25  basis  [>oint  reduction  in 
the  approved  rate  of  return  on  equity  to  reflect  the 
possibility  of  lower  risk.). 

'"*  Initial  comments  at  32  (emphasis  is  original). 

""  See  n.  41.  supra.  This  is  further  attested  to  by 
the  fact  that  in  1990  pipeline  sales  gas  amounted  to 
21  percent  of  pipeline  carriage  for  market  and  that 
intemiptible  transportation  amounted  to  51  percent 
of  carriage  for  mai4(et.  INGAA  November  1991 
paper.  Supra.  Tables  A-1  and  A-e. 

" '  See  Initial  Comments  of  the  American  Gas 
Association  at  Appendix  A. 


significant  amount  of  gas  now  movuig 
on  an  intemiptible  basis  to  gas  buyers 
should  move  on  a  firm  basis,  improving 
the  quality  and  lowering  uncertainty 
associated  with  gas  transactions.  This 
may  even  increase  the  use  of  spot  gas  to 
satisfy  both  base  load  and  peak  needs, 
since  the  marginal  delivered  cost  to  the 
buyer  should  be  lower  because  of  the 
combination  of  unbundled  firm 
transportation  and  the  use  of  SFV. 
Hence,  the  Commission's  analysis  is 
directly  applicable  to  a  significant  and 
important  segment  (spot  sales)  of  the 
natural  gas  market. 

Second,  gas  purchasers  will  not  be 
prevented  from  continuing  an  expected 
total  cost  analysis  in  entering  into  new 
long-term  contracts.  And  it  may  be 
easier  to  compare  potential  gas  sources 
because  no  fixed  costs  under  SFV  will 
vary  by  the  estimated  purchase 
volumes.  Removing  this  uncertainty 
should  promote  more  efficient  gas 
contracting  decisions. 

IX.  Pipeline  Sales 

A.  Blanket  Sales  Certificates 

The  Commission  is  requiring  all 
pipelines  that  provide  open  access 
transportation  to  offer  their  sales 
services  on  an  unbundled  basis.  To  this 
end,  the  Commission  is  issuing  to 
pipelines  holding  a  blanket 
transportation  certificate  under  subpart 
G  of  part  284  of  the  Commission's 
regulations,  or  performing  transportation 
under  subpart  B,  a  blanket  certificate 
authorizing  firm  and  interruptible  sales 
for  resale.  All  firm  and  interruptible 
sales  services  will  be  provided  as 
unbundled  services  under  the  blanket 
sales  certificate.  This  form  of  regulation 
will  enable  the  pipelines  to  compete 
directly  with  other  gas  sellers  on  the 
same  terms  at  prices  determined  in  a 
competitive  market.  The  unbundled 
sales  services  will  be  afforded 
pregranted  abandonment  (see  infra). 

In  addition,  existing  firm  sales 
entitlements  of  the  pipeline's  customers 
will  be  converted  to  unbundled  firm 
transportation  rights.  The  pipeline's 
existing  bundled,  city-gate  service 
obligation  will  be  supplanted  as  of  the 
effective  date  of  the  tariff  sheets  to  be 
filed  to  comply  with  this  rule.  The  firm 
sales  customers  will  have  the  right  to 
reduce  their  unbundled  firm  sales 
entitlements  in  whole  or  in  part  effective 
on  the  effective  date  of  the  blanket  sales 
certificate.  This  will  enable  the 
pipeline's  firm  sales  customers  to  freely 
negotiate  the  quantity  and  price  of 
supplies  purchased  from  the  pipeline  or 
other  gas  suppliers,  and  thereby  take 
advantage  of  potential  opportunities  for 
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Icng  term  sales  contracts  in  the 
competitive  market. 

During  the  restructuring  proceedings. 
the  firm  sales  customers  may  elect 
whether  to  continue  their  contractual 
relationship  with  the  pipeline  under  the 
new  blanket  sales  certificate.  In  making 
this  election  the  customer  can  negotiate 
with  the  pipeline  for  the  price  it  will  pay 
for  the  gas.  If  the  pipeline's  price  is 
higher  than  the  price  the  customer  is 
willing  to  pay,  the  customer  can  elect 
not  to  contract  with  the  pipeline  and  can 
purchase  supplies  from  another  gas 
seller  and  the  pipeline's  sales  service 
obligation  ceases.  If  a  customer  elects  to 
continue  its  firm  sales  service  in  whole 
or  in  part  from  the  pipeline,  then  the 
pipeline's  service  obligation 
correspondingly  continues  until  the 
contract  terminates,  either  at  the  end  of 
its  term  or  by  mutual  agreement.  If  the 
customer  elects  to  terminate  its  existing 
sales  entitlement  in  whole  or  in  part,  the 
pipeline's  corresponding  obligation  to 
serve  that  customer  ceases.  If  the 
pipeline  and  a  customer  enter  into  a     _ 
new  contractual  arrangement  during  the 
restructuring  proceeding,  that  contract 
will  define  their  relationship  under  the 
new  blanket  sales  certificate  which 
becomes  effective  at  the  culmination  of 
the  restructuring  period  when  the 
Commission  accepts  tariff  sheets  putting 
the  pipeline  in  full  compliance  with  this 
rule.  Under  the  new  blanket  sales 
certificate,  the  pipeline's  sales 
obligation  will  be  coextensive  with  its 
contractual  obligations.  When  its 
unbundled  sales  contract  expires,  the 
pipeline  is  authorized  to  abandon  its 
sales  service. 

A  transportation  oidy  pipeline  will  not 
be  required  to  offer  and  sell  gas  under 
the  blanket  sales  certificate.  Of  course, 
such  a  pipeline  may  elect  to  offer  gas  in 
the  future  under  the  blanket  sales 
certificate  by  filing  appropriate  tariff 
sheets. 

In  addition,  the  Commission  is 
including  standards  of  conduct  and 
reporting  requirements  as  part  of  the 
regulations  governing  blanket  sales 
certificates  for  pipeline  sales  (see  infra). 
The  tariff  sheets  implementing  the 
blanket  sales  certificate  must  be  filed 
under  section  284.14  of  the  regulations 
when  the  pipeline  makes  its  compliance 
filing  in  the  restructuring  proceeding. 
Therefore,  the  pipeline  may  not 
implement  sales  service  under  the  new 
blanket  sales  certificate  until  the 
Commission  accepts  those  tariff  sheets. 
The  Commission  does  not  intend  to 
accept  those  tariff  sheets  until  the 
pipeline  is  in  full  compliance  with  this 
rule. 

To  conclude,  the  Commission  believes 
that  the  blanket  sales  certificates  will  be 


in  the  present  or  future  public 
convenience  and  necessity  because  they 
will  permit  pipelines  to  make  unbundled 
sales  in  a  competitive  production  area 
market  in  furtherance  of  Congress'  aims 
in  enacting  the  Decontrol  Act. 

B.  Pricing 

The  Commission  has  concluded  above 
that  pipelines  that  continue  to  sell  gas 
must  offer  firm  sales  ser\ice3  that  are 
unbundled  from  their  transportation 
services.  Hence,  pipelines  will  be 
offering  sales  services  separated  from 
distinct  transportation  services.  These 
pipeline  sales  services  will  be  competing 
directly  with  unregulated  sales  by  other 
sellers. 

The  NOPR  proposed  that  pipehnes 
would  be  allowed  to  adopt  a  market- 
based  sales  pricing  mechanism  for  their 
unbundled  firrp.  sales  services.*'^  The 
NOPR's  proposal  was  based  on  the 
Commission's  intention  to  conclude  that 
any  pipeline  sale  markets  are 
sufficiently  competitive  to  prevent  all 
pipelines  from  exercising  significant 
market  power.*" The  Commissions 
conclusion  was  grounded  on  two  points. 
First,  the  Commission  proposed  to 
establish  comparable  transportation 
service  by  amendiiig  part  284.  Second, 
the  Commission  proposed  to  conclude 
that  adequate  divertible  gas  supplies 
exist  in  all  pipeline  sales  markets.*'* 
The  Commission  is  adopting  a  rule  that 
will  allow  pipelines  to  adopt  a  market- 
based  pricing  mechanism  upon  full 
compliance  with  the  final  rule.  Some 


•'•A  market-based  pricing  mechaniBm  could 
include,  among  others,  two-part  gas  inventory 
charges  and  as-billed  recovery  of  producer  demand 
charges. 

•"The  Commission  previously  concluded  that  it 
has  the  legal  authority  to  approve  market-twsad. 
unbundled,  sales  rales  upon  such  a  Finding. 
Transcontinental  Gas  Pipe  line  Corp..  55  FERC 
\  61.446  (1991).  order  on  reh'g.  57  FERC  \  61.345 
(1991):  El  Paso  Natural  Gas  Co..  54  FERC  1  61.316 
(1991).  order  on  reh  g.  56  FERC  1  61.290  (1991); 
Transwestem  Pipeline  Co..  53  FERC  1 61.298,  at  pp 
62.114-15  (1990):  Transcontinental  Gas  Pipe  line 
Corp..  48  FERC  1  81.199.  at  p  61,753  (1989): 
Transwestem  Pipehne  Co..  43  FERC  |  61.240,  at  p 
61.650-52  (1986).  re fg  granted  in  parU  44  FERC 
^  61.164  (1988).  remanded  on  other  grounds. 
Transwestem  Pipeline  Co.  v.  FERC.  897  F.2d  570 
(DC.  Ctr.  1990).  cert,  denied  111  S.  Ct.  373  (1990) 
Such  market-based  rates  are  consistent  with  the 
Commission's  obligation  to  determine  )u8t  and 
reasonable  rales  under  the  NGA  and  are  consistent 
with  the  Decontrol  Act.  See  Transwestem  Pipeline 
Co..  53  FERC  t  61.298  at  pp.  62.114-15  (1990). 

•'*  The  Commission  has  found  that  a  pipeline's 
sales  are  made  in  a  sufTiciently  competitive  market 
when  the  pipeline  provides  comparable 
transportation  service  with  respect  to  all  gas 
supplies  from  whomever  purchased  and  when 
adequate  divertible  gas  suppUes  exist.  E.g.. 
Transcontinental  Gas  Pipe  Line  Corp..  55  FERC  | 
61,446  (1991),  order  on  reh'g.  57  FERC  1  61.345 
(1991):  El  Paso  Natural  Gas  Co..  54  FERC  1  61.316 
(1991).  order  on  reh'g.  56  FERC  \  61.290  (1991) 


commcn'ers  argued  that  there  may  be 
areas  where  market-based  rates  are 
inappropriate.  A  contesting  party  in  a 
particular  restructuring  proceeding  can 
seek  to  prove  that  the  particular 
pipeline's  sales  market  is  not  sufficiently 
competitive.  If  that  showing  can  be 
made,  the  Commission  will  decide  the 
appropriate  regulatory  method  to  use  in 
lieu  of  that  adopted  by  this  rule. 
The  Commission's  competition 
conclusion  rests  on  two  points.  First,  the 
Commission  will  not  approve  a 
restructuring  plan  for  any  pipeline 
unless  the  Commission  concludes  that 
the  pipeline  will  provide  transportation 
services  for  all  gas  supplies  in 
compliance  with  the  equality  principle 
adopted  and  defined  by  this  rule. 
Second,  as  discussed  below,  the 
Commission  is  concluding  that  adequate 
divertible  gas  supplies  exist  in  all 
pipeline  markets. 

The  Commission's  conclusion  of 
adequate  divertible  gas  supplies  is 
grounded  on  Congress"  passage  of  the 
Decontrol  Act.  As  the  Commission  has 
stated: 

That  act  reflects  Congress's  fmding  that  the 
natural  gas  sales  market  is  competitive 
*  •  •.  The  sale  of  pipeline  gas  which  is  *  *  * 
unbundled  from  any  transportation  service  is 
now  part  of  that  same  natural  gas  market 
which  Congress  deregulated,  and  [the 
pipeline)  is  *  *  *    competing  directly  against 
the  producers  and  marketers  whose  gas  sales 
Congress  deregulated.**' 

Congress,  therefore,  has  determined  that 
gas  sales  at  the  wellhead,  or  in  the  field, 
are  sufficiently  competitive  to  justify 
decontrol  of  all  first  sales  of  gas 
supplies.*'"  <r 

Congress  did  not  decontrol  or 
deregulate  gas  pipelines  or  gas  pipeline 
sales  that  are  not    first  sales."  ^'^ 
However,  at  the  time  Congress  acted, 
what  existed  was  the  traditional  or 
classic  bundled  sales  environment  for 
pipeline  sales,  and  not  the  unbundled 
sales  environment  instituted  by  this  rule. 
The  Commission  believes  that  the 
Congressional  finding  of  a  competitive 
wellhead  or  field  market  applies  to  all 
sellers  in  that  market,  and  that  it  is 
reasonable  to  infer  that  Congress 
believed  that  the  production  area 
market  for  natural  gas  is  competitive  on 
a  national  level  without  regard  to  the 


•"Transwestem  Pipeline  Co.,  53  FERC^61.:98  at 
p  62.115  (1990). 

«'•  S-  Rep  No  39  supra,  at  p  3  ("IPIartial 
wellhead  decontrol  under  the  NGPA  has  helped  to 
create  an  envirorirr.pnt  m  which  competition,  not 
public  utility  type  rsguiation,  is  the  dominant  force 
in  determining  prices  and  supplies  in  the  natural  gas 
sales  mari^etsl  1  ■) 

*"  See  discussion  of  the  Decontrol  Act.  supra. 
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status  of  a  particular  gas  merchant  as 
first  seller  or  non-first  seller. 

In  addition,  the  Commission  now 
finds  that,  except  as  discussed  below, 
the  issue  of  whether  sufficient  divertible 
gas  supplies  exist  should  not  be  pari  of 
its  analysis  to  determine  whether  a 
pipeline  possesses  market  power  over 
sales.  Throughout  the  country,  there  is  a 
significant  amount  of  uncommitted 
supplies  available  at  competitive  prices. 
In  many  areas,  uncommitted  supplies 
exceed  the  largest  amount  of  gas 
controlled  by  any  pipeline  connected  to 
the  areas.  Indeed,  the  Commission's 
experience  in  approving  gas  inventory 
charges  in  the  past  few  years 
demonstrates  that  uncommitted  gas 
supplies  are  avilable  throughout  North 
America. =*'*  This  means  that  (with  the 
existence  of  firm  transportation  under 
this  rule)  sellers  of  uncommitted 
supplies  could  replace  pipeline  sales, 
and  that  it  will  not  be  profitable  for  a 
pipeline  to  attempt  to  exercise  market 
power  over  the  sale  of  natural  gas. 

The  Commission  concludes  that,  after 
unbundling,  sellers  of  short-term  or  long- 
term  firm  gas  suppies  (whether  they  be 
pipelines  or  other  sellers]  will  not  have 
market  power  over  the  sale  of  natural 
gas.  To  repeat,  there  is  no  doubt,  as 
Congress  expressly  found  and 
confirmed,  that  a  competitive  market 
exists  for  gas  at  the  wellhead  and  in  the 
field. 

The  Commission  is,  of  course,  aware 
of  the  possibility  noted  by  several 
commenters  ^'^  that  particular  markets 
may  not  be  sufficiently  competitive  to 
support  a  finding  that  a  particular 
pipeline  lacks  significant  market  power. 
Therefore,  the  Commission  will  permit 
any  party  in  the  restructuring  proceeding 
to  prove  that  adequate  divertible 
supplies  do  not  exist  with  respect  to  a 
particular  pipeline.  The  Commission  will 
consider  these  arguments  in  each 
restructuring  proceeding  and  will 
examine  any  contesting  party's  claim 
that  adequate  divertible  supplies  do  not 
exist.  In  addition,  any  party  may  raise 
the  issue  of  adequate  divertible  supplies 
in  proceedings  subsequent  to  the 
restructuring  proceedings.^"" 


"•  See.  eg:  Transcontinental  Gas  Pipe  Line 
Corp..  55  FERC  f  61.446  (1991).  order  on  rvhg.  57 
FERC f  61,345  (1991).  and  El  Paso  Natural  Gas  Co., 
54  FERC  ^  61.316  (1991).  order  oi}  rehg  56  FERC 
^81.290(1991). 

'•*  E.g..  New  England  Distributors.  Marathon  Oil 
Company,  and  Associated  Natural  Gas  Company. 

"°  El  Paso  Natural  Gas  Co..  56  FERC  %  61.290  at 
p.  62.174  (1991)  ("IPjarties  may  file  a  complaint  with 
the  Commission  to  present  evidence  of  any  change  , 
in  market  conditions  which  m.iy  give  market  power 
to  El  Paso."). 


It  is  important  to  note  that  only 
Congress  can  "deregulate."  Therefore, 
the  Commission  is  instituting  light- 
handed  regulation,  relying  upon  market 
forces  at  the  wellhead  or  in  the  field  to 
constrain  unbundled  pipeline  sale  for 
resale  gas  prices  within  the  NGA's  "just 
and  reasonable"  standard.  The 
Commission  will  be  regulating  the 
pipeline  sales  in  the  same  manner  as  it 
has  done  for  sales  for  resale  by 
marketers.  Moreover,  the  Commission's 
conclusion  is  premised  on  the 
implementation  in  the  restructuring 
proceeding  of  equally  good  quality  firm 
transportation  service  for  all  gas 
supplies  regardless  of  the  seller's 
identity.  Last,  the  Commission 
concludes  that  market-based  pricing  for 
unbundled  pipeline  sales  is  necessary  to 
permit  pipelines  to  compete  for  gas  sales 
with  their  competitors  on  an  equal  basis 
with  respett  to  pricing  gas  as  a 
commodity,  as  well  as  in  the 
transportation  of  gas  on  even  terms  and 
conditions.  However,  the  Commission 
reiterates,  the  pipeline's  authority  to 
make  market-based  sales  under  the 
blariket  sales  certificates  granted  here 
will  not  be  effective  until  the 
Commission  accepts  its  filing  in  full 
compliance  with  the  final  restructuring 
rule. 

The  Commission  rejects 
commenters'  "'^  argument  that  the 
Commission's  light-handed  regulation  of 
unbundled  pipeline  sales  does  not 
conform  to  Farmers  Union  Central 
Exchange.  Inc.  v.  FERC.'^'  In  that  case, 
the  court  determined  that  a  lightened 
regulatory  hand  is  permissible  so  long  as 
the  regulatory  scheme  acts  as  a  monitor 
to  see  if  rates  are  within  the  "zone  of 
reasonableness."  ""^  In  this  order,  the 
Commission  has  determined  that 
pipeline  prices  will  be  limited  by  a  just 
and  reasonable  ceiling  which  is  set  by  a 
competitive  national  gas  market.***  In 
addition,  equal  transportation  must  be 
provided  on  all  pipelines.  Hence, 
pipelines  will  have  no  significant  market 
power  as  sellers.  However,  in  the  event 
parties  prove  that  adequate  divertible 
supplies  do  not  exist  with  respect  to  a 
particular  pipeline,  the  Commission  will 
engage  in  more  active  regulation  of  that 


" '  E.g.  Gas  Company  of  New  Mexico  and 
Northern  Illinois  Gas  Company.  Peoples  Gas  Light  ft 
Coke  Company  and  North  Shore  Gas  Company. 

«"  734  F.2d  1486  (DC.  Cir.  1964).  cert,  denied.  469 
U.S.  1034  (1984). 

«"  See  El  Paso  Natural  Gas  Co.  56  FERC  1 61.290 
alp.  62.174(1991). 

''*  See  also  Importance  of  Market  Centers,  supra. 
at  pp.  11-14  (The  staff  concluded  that  each  of  seven 
production-area  market  centers  has  significant 
uncommitted  supplies  and  that  most,  if  not  all.  of 
those  supplies  would  be  expected  to  be 
economically  divertible  to  customers  of  interstate 
pipelines.). 


pipeline  s  sales.  Itie  Comir.iss;on 
believes  that  the  regulatory  scheme 
under  this  rule  will  act  as  a  monitor  to 
ensure  that  rates  are  within  a  "zone  of 
reasonableness." 

C.  Blanket  Interruptible  Sales  Service 

The  NOPR  proposed  that  there  be  no 
restrictions  on  pipeline  unbundled 
interruptible  sales  services  under  the 
proposed  blanket  sales  certificate.  The 
rule  adopted  here  requires  the  pipeline 
to  offer  firm  and  interruptible  sales 
service  only  on  an  unbundled  basis.  In 
addition,  the  Commission  has  concluded 
that  unbundled  pipelines  do  not  possess 
significant  market  power  over  sales.  In 
that  context,  the  Commission  concludes 
that  there  should  be  no  limitations  or 
restrictions  on  pipeline  unbundled 
interruptible  sales  services  (other  than 
standards  of  conduct,  see  infra.)  The 
unbundling  of  pipeline  sales  services 
will  enable  producers,  marketers,  and 
pipelines  to  compete  for  long-term  sales 
on  the  same  unbundled  basis.  The 
Commission  finds  no  reason  why 
pipelines  should  be  prohibited  from 
competing  on  an  even  basis  wiLh 
producers  or  marketers  for  unbundled 
interruptible  sales  which  are,  in  effect, 
short-term  (spot)  sales. 

As  with  firm  sales,  the  Commission 
will  permit  blanket  interruptible  sales 
only  on  an  unbundled  basis.  As  slated 
above,  the  interruptible  sale  of  gas  on  an 
unbundled  basis  is  necessary  as  a 
"barrier  to  undue  discrimination  in  the 
offer  of  sale  discounts."  ***  This  moots 
the  interruptible  sales  service  issues 
considered  during  the  May  2. 1990 
Technical  Conference  in  Arkia  Energy 
Resources.  Inc..  et  o/.***  Any  blanket 
certificates  for  interruptible  sales  on  a 
bundled  or  unbundled  basis  will  be 
merged  into  or  subsumed  within  the 
pipelines'  blanket  sales  certificates. 

D.  Standards  of  Conduct 

Order  No.  497  '*'  adopted  standards 
of  conduct  and  reporting  requirements 


»"  El  Paso  Natural  Gas  Co..  50  FERC  \  61.363  at 
p.  62.094  (1990).  See  also  ArkIa  Energy  Resources. 
Inc  .  50  FERC  I  61.366  at  p.  62.103  (1990)  ('In  El 
Paso.  '  '  '  the  Commission  precludes  pipeline  ISS 
merchant  service  from  having  an  undue  advantage 
over  pipeline  transportdtion  service  by  means  of  the 
movement  of  the  point  at  which  title  to  ISS  gas 
transfers  (to  mainline  receipt  pomts)."). 

"•  50  FERC  I  81.366  (1990).  This  proceeding  will 
be  terminated. 

"'  Inquiry  Into  Alleged  Anticompetitive  Practices 
Related  to  Marketing  Affiliates  of  Interstate 
Pipelines.  Order  No.  497,  53  FR  22139  (June  14. 1988). 
FERC  Stats,  and  Regs  IRegulations  Preambles  1986- 
1990)  I  30.820  (1988).  order  on  reft'g.  Order  No.  497- 
A.  .54  FR  52781  (Dec  22,  1989).  FERC  Stats,  and 
Regs.  [Regulations  Preambles  1960-19901 1  30.868 
(1989).  order  extending  sunset  date.  Order  No.  497- 

Continued 
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for  interstate  pipelines  with  marketing 
affiliates.***  In  brief,  the  pipeline  is 
prohibited  from  preferring  its  marketing 
affiliate  over  unaffiliated  shippers  with 
respect  to  transportation  matters,  access 
to  information,  and  transportation 
discounts.*"  In  addition,  pipelines  are 
required  to  establish  and  file  with  the 
Commission  procedures  to  enable 
shippers  and  the  Commission  to 
determine  how  the  pipeline  is  complying 
with  the  standards  of  conduct. 

The  NOPR  proposed  to  continue 
Order  No.  497's  standards  of  conduct 
and  reporting  requirements  for  interstate 
pipelines  with  marketing  affiliates  and 
to  apply  those  standards  and 
requirements  to  the  pipeline  when  it 
provides  unbundled  sales  services. 

The  Commission  is  continuing  Order 
No.  497's  standards  of  conduct  and 
reporting  requirements  for  interstate 
pipelines  with  marketing  affiliates  even 
though  the  pipelines  will  be  making 
sales  on  an  unbundled  basis  with 
transportation  separately  provided.-^" 
This  is  because  there  is  no  change  in  the 
competitive  relationship  between 
marketing  affiliates  and  other  shippers, 
and  the  need  to  protect  nonaffiliated 
customers  from  preferences  that  could 
be  given  to  affiliated  shippers. 

The  Commission  also  concludes  that 
Order  No.  497's  standards  of  conduct 
and  reporting  requirements  should  apply 
to  the  pipeline  when  it  provides 
unbundled  gas  sales  services.  The 
pipeline  as  a  rfierchant  would  be  the 
functional  equivalent  of  a  marketing 
affiliate.  Therefore,  nonpipeline 
suppliers  and  other  customers  need 
appropriate  protection  from  undue 
preferences  that  could  be  given  to  the 
pipeline  as  merchant  just  as  much  as 
protection  is  needed  from  potential 
preferences  that  could  be  given  to 
marketing  affiliates.  Accordingly,  the 
Commission  will  include  standards  of 
conduct  and  reporting  requirements  as 
part  of  the  regulations  with  respect  to 
blanket  sales  certificates  for  unbundled 
pipeline  sales. 

Pipelines  offering  unbundled  blanket 
sales  services  will  be  required  to 
organize  their  sales  and  transportation 


B.  So  FR  53291  (Dec  28, 1990).  FERC  Stats,  and  Regs 
IRegulations  Preamble*  1986-1990]  \  30.908  (1990). 
order  extending  sunset  date  and  amending  final 
ru>.  Order  No  497-C.  57  FR  9  (Ian.  2.  1991).  Ill 
FERC  Stat».  and  Regs.  30.  934  (1991).  rehg  denied. 
57  FR  5815  (Feb  8.  1992).  58  FERC  \  61.139  (199J) 

»"  18  CFR  Parts  161  and  250.  See  also  Algonquin 
Gas  Transmission  Co  .  et  al.  55  FERC  1  61.261  (1991) 
with  respect  lo  pipeline  compliance  with  the 
reporting  requirements  of  \  250  16  of  the 
Commission's  regulations 

"•  18  CFR  161.3. 

^"  Order  No.  497-C  57  FR  9  (Jan  2.  1992).  Ill 
FKRC  S'ats.  and  Regs.  30.934  (1991).  reh'g  denied.  57 
FR  5815  (Feb   18.  1992).  58  FERC  \  61.139  (1992) 


operating  employees  so  that  they 
function  to  comply  with  §§  161.3(a).  (b). 
(d).  and  (1)  and  to  comply  with  (c),  (e). 
in.  (g).  (h).  and  (i)  by  considering  their 
sales  operating  employees  as  an 
operational  unit  which  is  the  functional 
equivalent  of  a  marketing  affiliate.  In 
addition,  those  pipelines  will  be 
required  to  conduct  their  business  in 
conformity  with  the  equality 
requirements  of  §§  284.8(b)(2)  and 
284.9(b)(2)  by  not  giving  shippers  of  gas 
sold  by  the  pipeline  any  preference  over 
shippers  of  gas  sold  by  any  other 
merchant  in  matters  relating  to  part  284 
transportation.  Consistent  with  General 
Instruction  No.  2  of  the  Uniform  System 
of  Accounts,*^'  pipelines  must  maintain 
sufficient  accounting  records  to  ensure 
that  the  cost  of  providing  each 
unbundled  service  can  be  identified  and 
assigned  to  such  service.  For  any  costs 
in  which  direct  assignment  is  not 
possible  or  practicable,  for  example 
general  overhead  costs,  the  pipeline  may 
use  any  reasonable  method  for 
allocating  such  costs  among  the  various 
services.  However,  pipelines  must 
clearly  identify  each  type  of  indirect 
cost,  and  provide  justification  of  the 
indirect  cost  allocation  methods 
selected. 

Moreover,  the  pipelines  would  be 
required  to  file  procedures  *^*  and  to 
comply  with  §  250.16  by  considering 
their  sales  operating  employees  as  an 
operational  unit  that  is  the  functional 
equivalent  of  a  marketing  affiliate. ^^^ 
However,  the  reporting  requirement 
should  not  require  pipelines  to  file 
separate  Form  592  reports  with  the 
Commission.  Where  pipelines  already 
file  marketing  affiliate  reports  with  the 
Commission  they  should  file  just  one 
combined  report  for  transactions 
involving  marketing  affiliates  and 
unbundled  pipeline  sales.*^* 

Many  pipelines  *'*  and  some  other 
commenters  *^®  oppose  the 
Commission's  application  of  standards 
of  conduct  and  reporting  requirements 
to  unbundled  pipelines.  They  argue  that 
the  requirements  are  unnecessary 
because  the  market  will  regulate 
competition  and  the  NGA  prohibits 
undue  discrimination,  that  their 


competitors  are  not  subject  to  such 
requirements  so  pipelines  will  be  at  a 
competitive  disadvantage,  and  that  the 
requirements  will  be  too  burdensome. 

The  Commission  concludes  that  the 
standards  of  conduct  and  reporting 
requirements  are  necessary  to  ensure 
that  the  pipeline  does  not  favor  itself  as 
a  merchant  over  the  gas  suppliers  in 
performing  its  trasportation  function. 
The  pipelines  are  not  similar  to  other 
merchants  because  the  pipelines  control 
the  transportation  network.  This  is  a 
sufficient  difference  to  necessitate  the 
requirements  adopted  here. 

Some  commenters  *''  argued  that  the 
requirements  should  be  strengthened. 
The  Commission  believes  that  any 
change  in  the  requirements  should  be 
considered  for  both  pipeline  sales  and 
pipeline  marketing  affiliate  sales  at  the 
same  time.  Hence,  the  commenters' 
proposals  to  strengthen  the 
requirements  will  not  be  considered 
here. 

Last,  the  Commission  rejects 
commenters"  *^*  requests  that  small 
pipelines  be  exempted  on  a  generic 
basis  from  the  standard  of  conduct  and 
reporting  requirements.  Small  pipelines 
have  the  same  potential  for  favoring 
their  own  sales  as  do  larger  pipelines. 
The  Commission  will,  however,  as  it  has 
in  the  past,  consider  individual  requests 
for  waiver  from  the  requirements  where 
it  finds  that  the  potential  for  preferences 
has  been  otherwise  mitigated. ^'^ 

E.  Reporting  Requirements 

The  Commission  is  requiring  the 
pipelines  to  file  annual  reports  with 
respect  to  their  sales  under  the  blanket 
sales  certificate.  Currently,  Section 
154.1(a)  provides  that  pipelines  are  not 
subject  to  the  "reporting  requirements  of 
(PJart  154  governing  the  filing  of 
contracts,  service  agreements  and 
related  information  *  *  *  [for]  the  sale 
or  transportation  of  natural  gas  pursuant 
to  (Pjart  284."  The  Commission  is 
making  no  change  in  this  regulation. -''° 
However,  the  Commission  is  waiving 
the  requirements  of  Part  154  of  its 
regulations  with  respect  to  the  filing  of 
the  sales  prices  between  the  pipeline 
and  each  of  its  sales  customers.  The 


"'  18  CFR  Part  201.  General  Instruction  No.  2. 

"'  This  requirement  would  be  similar  to  thai  of 
18CFRl61.3(i). 

*"  Section  250  16  sets  forth  reporting 
requirements. 

*^*  The  Corr.mission's  Form  No.  592  is  Ijeing 
modified  lo  accommodate  this  minor  change 

»"  Eg  .  Coastal  Companies.  Panhandle  Eastern 
Pipeline  Group.  Tenneco  Gas.  and  Southern  Natural 
Gas  Company. 

''•  E.g..  Affiliated  Natural  Gas  Marketers 
Association.  American  Gas  .Association,  and 
Equitable  Resou.tes  Energj  Group. 


'^'  Eg ,  Producer  Marketer  Transportation 
Croup,  Appalachian  Energy  Croup.  Independent 
Petroleum  Association  of  Mountain  States,  an  J 
Hadson  Gas  Systems. 

"•  Eg  .  Pacific  Interstate  Offshore  Company  and 
Pacific  Offshore  Pipeline  Company. 

"•  Northern  Border  Pipeline  Co..  et  al..  55  FERC 
I  61.262  (1991 ). 

»*»  18  CFR  154.1(a).  Final  Regulations  Clarifying 
the  Filing  Obligations  for  part  284  Transportation 
and  Sale  of  Natural  Gas.  Order  No.  516.  54  FR  47758 
(Nov.  17.  1989),  FERC  Stats.  &  Regs.  [Regulations 
Preambles  1986-19901  ^  30.864  (1989) 


A.  In  trod  uc 
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Commission  believes  that  tlie  reporting 
requirement  added  by  this  rule  sa^isfifs 
thp  f'.ling  requirements  of  the  NG.\  when 
the  purchaser  is  on  notice  of  the  rate 
and  the  amount  of  total  revenues  from 
each  purchaser  is  eventually  Hied  with 
the  Commission  as  an  average  price  as 
required  by  the  reporting 
requirement.^*'  In  addition,  the 
Commission  believes  that  this  is 
appropriate  here  because  the  pipeline 
sales  rates  will  be  negotiated  with  the 
purchasei-3.  This  eliminates  the  need  for 
advance  notice  of  the  pipehne  s  pncrs 
because  market-based  pricing  obviates 
concerns  about  discrimination  among 
gas  purchasers.  In  addition,  this  will 
enable  the  pipelines  to  compete  on  an 
even  basis  with  their  competitors  for  gas 
purchasers  because  those  competitors 
are  under  no  obligation  to  disclose  their 
prices  to  the  pipeline.**^ 

X.  Pipeline  Service  Obligations  (After 
Restructuring  Proceedings) 

A.  IntroducUon 

In  American  Gas  Association  v.  FERC 
[ACA  Jf].^*^  the  United  States  Court  of 
Appeals  for  the  D.C.  Circuit  reviewed 
the  Commission's  regulations 
promulgated  in  Order  Ncs.  500-H  and 
500-1,  and  remanded  to  the  Commission 
the  portion  of  the  Commission's  decision 
which  provided  fur  pregranted 
abandonment  for  each  transportation 
arrangement  authorized  under  a  blanket 
certificate,  including  transportation 
arrangements  arising  out  of  a  sales 
customer's  exercising  its  right  to  convert 
a  purchase  crrangement  to 
transportation.  The  court  held  that  the 
Co.mmission  has  authority  in 
appropriate  circumstances  to  permit 
pregranted  abandonment  under  blanket 
certificates. ^''■*  The  court  recognized 
that  the  event  that  triggars  the 
pregranted  abandonment  may  be 
contract  expiration.  However,  the  court 
directed  the  Commission  to  develop  a 
further  explanation  of  the  criteria  under 
which  pregranted  abandonment  would 
be  permitted.  Tlie  ccirt  was 
unpersuaded  by  the  Commission's 
argument  that  pregranted  abandonment 
helps  ensure  that  capacity  will  not  be 
retained  by  existing  customers  if  it  is  not 
needed  by  them,  noting  that  the  primary 
determinant  of  whether  a  customer  will 
hold  onto  excess  capacity  rights  is  the 


■"  ■  City  ofPiquo  v.  FERC.  610  F.2d  950  (D.C.  Cir. 
1979). 

•**  See  Trunscontinentai  C«8  Pipe  Line  Co..  55 

FERC  I  61.446  at  p  62. J55-e  ( 1 991 ). 

"'  912  F.2d  l.»96  (DC.  Cir.  1990).  cert,  denied.  Ill 
S.  CI.  g,"!?  (1991)  (ACA  U). 

'**  See  also,  Associated  Gas  Dislribulors  v. 
reRC.  824  F.2d  981. 1015  n.l7  |D.C.  Clr.  1987)  fACD 
1).  cert,  dfiued.  485  US.  1006  (1988). 


size  of  the  demand  charge  and  the 
degree  to  which  it  is  related  to  peak- 
period  use.'**  The  court  stated  that  the 
Commission  had  not  adequately 
explained  how  pregranted  abandonment 
trumps  another  basic  precept  of  natural 
gas  regulation — protection  of  gas 
customers  from  exercise  of  monopoly 
power  through  refusal  of  service  at  the 
end  of  the  contract.**" 

On  remand  oi  AGA  II,  in  Order  No. 
500-J  the  Commission  stayed  the 
operation  of  the  pregranted 
abandonment  regulation  at  issue  there, 
13  CFR  284.221(d).  The  stay  applied 
where  a  customer  converted  firm  sales 
service  to  firm  transportation  service 
after  February  13, 1991,  and  the 
Commission  indicated  its  intention  to 
address  the  issue  of  pregranted 
abandonment  of  transportation  service 
in  the  context  of  the  instant 
rulemaking.^*'' 

Requests  for  rehearing  of  Order  No. 
500-1  were  filed  by  numerous  parties.*** 
Generally,  on  rehearing,  the  local 
distribution  com.panies  and  state 
commissions  argued  that  the 
Commission  should  vacate  its 
pregranted  abandonment  rule  in  tola,  for 
firm  contracts  that  are  one  year  or  more 
in  length,  or  should  extend  the  stay  to 
small  customers  who  have  already 
converted  from  firm  sales  to  firm 
transportation  services.  The  pipelines 
mainly  argued  that  the  stay  should  be 
rescinded  or  at  least  be  only  temporary. 

After  the  decision  in  AGA  II,  the 
Supreme  Court  analyzed  the 
Commission's  authority  to  pregrant 
abandorunent  in  Mobil  Exploration  and 
Producing  Southeast,  Inc.  v.  United 
Distribution  Companies  [  Mobil  ).^*' 
The  Court  held  that  the  Commission  has 
authority  under  Section  7(b)  of  the 
Natural  Gas  Act  (NGA)  to  decide  the 
issue  of  abandonment  of  service  in 
advance,  even  before  service  has  begun, 
and  that  the  Commission  may  make 


"»  AGA  U,  supra.  912  F  2d  1496  at  1517. 

=•••  Id. 

'•*'  Regtiiation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol.  Order  No.  500-j.  56  FH 
6962  (Feb  21.  1991);  IJI  FERC  Slats,  ft  Regs.  \  30.915 
(1991). 

«<»  Natural  Gas  Pipeline  Company  of  America. 
Tennessee  Gas  Pipeline  Company.  Panhandle 
Eastern  Pipe  Line  Company  and  Trunkline  Gas 
Company.  Texas  Eastern  Transmission  Corporation, 
jointly  by  Northern  Natural  Gas  Company.  Florida 
Gas  Transmission  Company,  and  Transwcslem 
Pipeline  Company  (Enron),  the  City  of  Willcox, 
Arizona  and  Arizona  Electnc  Power  Cooperative, 
the  State  of  Michigan  and  the  Michigan  Public 
Service  Commission.  Indicated  Parties.  United 
Distribution  Companies  (UDCI.  Associated  Gas 
Distributors.  National  Association  of  Gas 
Consumers.  Pacific  Gas  and  Electnc  Company  and 
the  Public  Utilities  Conunission  of  the  Stale  of 
California. 

"•ill  set.  615(1991). 


such  a  determination  ge:;ijrically. 
covering  an  entire  class  of  cases.'*"  A« 
the  Court  explained,  section  7(b)  does 
not  compel  the  Commission  to  make 
specific  findings  with  regard  to  every 
abandonment  where  the  issues  involved 
are  general.  For  the  reasons  discussed 
fully  below,  the  Commission  finds  that 
the  proposal  in  the  final  rule  is 
consistent  with  the  requirements  of 
section  7(b)  as  interpreted  in  these 
decisions. 

B.  Overview  of  Final  Rule 

As  part  of  the  effort  to  foster 
competition  in  the  natural  gas  industry, 
the  Commission,  in  the  final  rule,  is 
allowing  the  industry  greater  flexibility 
to  control  transactions  through 
negotiated  contracts.  Consistent  with 
these  steps,  it  is  the  Commission's  view 
that  a  pipeline's  service  obligation  also 
should  be  determined,  in  the  first 
instance,  by  the  contract  negotiated  by 
the  parlies.  Thus,  the  regulations  to 
apply  after  the  initial  restructuring 
required  by  this  rule  is  complete,'*' 
generally  pregrant  abandonment  of 
pipeline  service  obligations  upon  the 
termination  of  the  service  contracts, 
with  one  exception.  During  the 
restructuring  proceedings,  a  pipeline  is 
permitted  automatic  abandonment  of 
the  obligation  to  transport  for  a  firm 
shipper,  if  the  firm  shipper  relinquishes 
its  rights  to  capacity  to  a  competing 
bidder  rather  than  agreeing  to  pay  a 
rate,  up  to  the  maximum  rate,  to  match 
the  competing  bidder's  offer.  This  one- 
time only  abandonment  provision  during 
restructuring  proceedings  is  described 
fully  in  section  XI. A,  infra. 

In  §  2d4.221(d),  which  applies  after  the 
restructuring  period,  the  final  rule 
authorizes  pregranted  abandonment  of 
interrjpfible  and  short-term  firm 
transportation  at  the  expiration  of  the 
contract.  The  rule  defines  short-term 
transportation  as  transportation  under  a 
contract  with  a  term  of  one  year  or  less. 
In  §  284.285.  the  rule  also  authorizes 
pregranted  abandonment  for  unbundled 
firm  and  interruptible  gas  sales  service 
at  the  expiration  of  the  contract.  Thus, 
under  the  rule,  a  pipeline  may  cease 


•*•  Section  7(b!  states:  No  natural-ga*  company 
shall  atwndon  all  or  any  portion  of  its  facilities 
subject  to  the  junsdirtton  of  the  Commission,  or  any 
service  rendered  by  means  of  such  facilities,  , 

without  the  permission  and  approval  uf  the 
Commission  first  had  and  obtained  after  due 
hearing,  and  a  finding  by  the  Commission  that  tS"" 
available  supply  of  natural  gas  is  deplteted  to  the 
extent  that  the  continuance  of  service  is 
unwarranted,  or  that  the  present  or  future  public 
convenience  or  necessity  permit  such  abandonment. 

»•'  Regulations  governing  the  procedures  to 
determine  the  pipeline  service  obligation  during 
reslrurturing  are  discussed  in  neclion  XI. A .  iniro 
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providing  service  at  the  expiration  of  the 
contract  for  these  services  without  first 
obtaining  individual  abandonment 
authority  fcom  the  Commission  under 
section  7  of  the  NGA.  Similarly,  for  long- 
term  transportation,  the  rule  permits  the 
parties  to  determine  the  pipeline's 
service  obligation  through  contractual 
provisions  such  as  roll-over  or  evergreen 
clauses.  This  will  be  discussed  more 
fully  below.  Because  the  definition  of 
transportation  is  being  changed  by  this 
rule  to  include  storage,  the  pregranted 
abandonment  provisions  will  also  apply 
to  storage.  However,  pregranted 
abandcmment  will  not  apply  to  existing 
contract  storage  because  existing 
contract  storage  was  not  authorized 
under  part  284. 

The  Commission  finds  that  pregranted 
abandonment  is  appropriate  for  short- 
term  and  interruptible  transportation 
because  the  nature  of  these  services  is 
such  that  the  customers  selecting  those 
service  options  do  not  rely  on  continued 
service  at  the  expiration  of  the  contract. 
Pregranted  abandonment  for  unbundled 
sales  is  appropriate  because,  as 
discussed  more  fully- below,  a  pipeline 
service  obligation  is  no  lorrger  necessary 
to  ensure  access  to  gas  supply. 

The  Commission  recognizes  that  long- 
term  firm  transportation  (over  one  year) 
has  characteristics  different  from  the 
services  described  above,  and, 
accordingly,  the  final  rule  places 
limitations  on  pregranted  abandonment 
of  long-term  firm  transportation  service. 
These  limitations  balance  the  benefits  of 
greater  competition  with  the  shippers' 
need  for  continuity  of  service.  First,  for 
long-term  firm  transportation  services,  a 
pipeline  and  its  customers  may  by 
contract  continue  the  pipeline's  service 
obligations  by  extending  the  term  of  the 
contract  through  inclusion  of  roll-over  or 
evergreen  provisions  so  that  customers 
have  the  option  to  renew  or  extend  the 
contracts.*** 

Even  if  a  contract  does  not  contain  an 
evergreen  or  roll-over  clause,  a  pipeline 
may  not  abandon  service  to  a  long-term 
firm  transportation  shipper  if  that 
customer  elects,  within  a  reasonable 
time,  to  exercise  a  right  of  first  refusal 
by  agreeing  to  match  the  terms  (as  to 
price  and  length)  of  another  offer  to 
purchase  service  from  the  pipeline.  Only 
if  the  shipper  is  unwilling  to  pay  up  to 
the  maximum  rate,  and  match  the 
duration  of  the  contract  of  another  offer, 
will  the  pipeline's  service  obligation  be 
abandoned  at  the  expiration  of  the 


"*  "Roll-over"  aod  "evergreen"  clauses  permit 
the  customer  at  its  option  to  extend  the  term  of  the 
contract.  For  long-term  firm  transportation 
contracts,  the  pipeline  must  offer  these  provisions 
on  a  non-discriminatory  basis. 


contract  The  details  of  how  the  right 
must  be  exercised  must  be  worked  out 
in  the  individual  restructuring 
proceedings  and  specified  in  the 
pipelines'  tariffs. 

This  order  and  the  final  regulations 
resolve  the  issues  that  were  raised  in 
the  requests  for  rehearing  of  Order  No. 
500-J,  and  the  requests  for  rehearing  are 
granted  and  denied,  consistent  with  this 
order.  This  order  explains,  infra,  that 
pregranted  abandonment  will  not  apply 
to  conversions  that  took  place  during  the 
period  that  the  Order  No.  500-)  stay  was 
in  effect,  i.e..  from  February  13, 1991,  to 
the  effective  date  of  the  regulations 
promulgated  in  this  order. 

The  specifics  of  the  final  rule  with 
respect  to  each  type  of  service,  the 
comments  received  on  the  proposed 
rule,  and  any  changes  from  the  proposed 
rule  are  discussed  in  greater  detail 
below. 

C.  Interruptible  Transportation  and 
Short-Term  Firm  Transportation  Service 

Section  284.221(d).  as  amended  by  the 
final  rule,  incorporates  the  proposal  in 
the  NOPR  and  authorizes  pregranted 
abandonment  for  all  interruptible  and 
short-term  (less  than  one  year)  firm 
transportation.  The  nature  of  these 
services  is  such  that  customers  selecting 
these  options  do  not  rely  on  continued 
service  at  the  expiration  of  the  contract. 
Interruptible  customers  choose  to  pay 
lower  rates  for  less  secure  service. 
Short-term  transportation  customers 
choose  the  flexibility  of  short-term 
service  rather  than  the  stability  of  long- 
term  commitments.  In  AGA  II,  the  court 
noted  that  there  was  no  claim  that 
pregranted  abandonment  was 
inappropriate  for  interruptible 
transportation.  Thus,  there  were 
virtually  no  challenges  to  the  legal  basis 
for  authorizing  pregranted  abandonment 
for  these  services. 

D.  Unbundled  Sales  Service 

The  fmal  rule  in  section  284.285 
authorizes  pregranted  abandonment  for 
unbundled  firm  and  interruptible 
pipeline  sales.  Pipelines  may  cease 
service  to  customers  for  firm  and 
interruptible  unbundled  gas  sales  upon 
termination  of  their  contract  without 
any  further  action  by  the  Commission. 
Thus,  with  the  blanket  sales  certificate, 
and  pregranted  abandonment  of  the 
sales  obligation  at  the  expiration  of  the 
sales  contract,  pipelines  are  placed  in  a 
position  that  is  more  comparable  to 
unregulated  sellers  with  which  the 
pipelines  must  compete.  The  new  post 
restructuring  service  obligation  of  a 
pipeline  to  sell  gas  on  a  unbundled  basis 
will  be  co-extensive  with  its  contractual 
obligation. 


WTiile  most  commcnters,  including  the 
IJ)Cs.  do  not  object  to  pregranted 

abandonment  of  unbundled  sales 
services,  several  have  challenged  the 
legal  basis  for  this  proposal.  Laclede 
Gas  Company  (Laclede)  and  several 
other  commenters  ^^'  argue  that 
pregranted  abondonmenf  of  unbundled 
sales  service  violates  Section  "[b)  of  the 
NG.\.  The  commenters  generally 
recognize  that  the  Commission  can 
authonze  abandonm.enmt  of  services  on 
a  generic  basis,  but  argue  that  that 
authority  is  circumscribed  by  the 
specific  requirements  of, section  7(b).     . 
Laclede  argues  that  section  7(b) 
requires,  among  other  things,  that  the 
Commission  find  on  the  basis  of 
substantial  evidence  in  the  record  that 
the  present  or  future  public  convenience 
and  necessity  allows  the  abandonment. 
Midwest  Energy  opposes  the  proposal 
unless  the  pipeline  is  required  to 
demonstrate  that  comparable  access  to 
essential  transportation,  production,  and 
storage  exists,  and  that  a  workably 
competitive  market  for  firm  gas  supply 
has  developed  in  the  relevant 
geographic  market.  Similarly. 
Consolidated  Edison  argues  that  in 
order  for  the  Commission  to  authorize 
pregranted  abandonment  of  unbundled 
sales  service,  it  must  fi.'-st  find  that 
sufficient  divertible  gas  supplies 
currently  exist;  Consolidated  Edison 
maintains  that  such  a  finding  is 
premature 

The  Commission  disagrees  with  these 
arguments.  The  Commission  is 
authorized  to  pregrant  abandonment 
upon  contract  expiration  or  termination 
upon  a  finding  that  the  abandonment  is 
permitted  by  the  present  or  future  public 
convenience  or  necessity,  pursuant  to 
section  7(b)  of  the  NG,\."«  The 
Commission  here  finds  that  pregranted 
abandonment  of  firm  and  interruptible 
unbundled  gas  sales  service  upon 
termination  or  expiration  of  the  sales 
contract  is  permitted  by  the  present  or 
future  public  convenience  and  necessity 
because  a  continuing  pipeline  service 
obligation  is  no  longer  necessary  to 
ensure  LDCs  access  to  gas  supply. 
Moreover,  pregranted  abandonment  will 
further  the  goal  of  placing  all  natural  gas 
sellers  on  an  even  basis. 

The  Commission  has  found  above  that 
sufficient  divertible  gas  supplies  exist 
nationwide  to  prevent  a  pipeline  from 
exercising  market  power  over  the  supply 
of  gas  at  the  termination  of  a 


*"  E.g..  comments  of  Midwest  Gas  and 
Consolidated  Edison  Company  of  New  York.  Inc. 

"*  AGA  U.  supra:  Mobil,  supra.  See  discussion. 
supra. 
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contract.^**  Thus,  individual 
abandonrnen!  proceedings  are  not 
needed  to  protect  LDCs  from  market 
power  over  natural  gas  supplies  and 
assure  ct^ntinued  access  to  supply.  W'ilh 
unbundled  firni  transportation,  LDCs 
will  have  as  many  gas  supply  options  as 
the  pipelines.  In  addition,  the  final  rule 
requiTi  s  pipehnes  that  currently  make 
firm  city-gate  sales  to  offer  a  "no-notice" 
transportation  service  ^**  that,  in 
combination  with  unbundled  sales,  can 
provide  reliable  deliveries  of  gas  up  to 
the  nisfomT's  contract  demand  level 
during  periods  of  peak  demand.  Each 
firm  customer  will  be  entitled  to 
continue  this  transportation  service 
beyond  the  term  of  existing  long-term 
contracts,  and  preclurie  the  pipeline 
from  abandoning  such  service,  by 
exercising  contractual  roll-over  or 
evergrt't-n  provisions  or  by  exercising  a 
right  of  first  refusc'd,  as  described  mcrp 
fully  below.  Thus,  LEKTs  will  be  eb'p  to 
secure  new  supplies  of  gas  in  a 
competitive  market,  either  from  the 
pipeline  or  other  sellers,  without  being 
subject  to  pipeline  market  power  over 
such  supply,  and  will  he  assured  of  the 
means  of  transporting;  that  gas  when  it  is 
needed. 

Moreover,  the  rule  does  not  hma  the 
current  ability  of  pipelines  and  their 
sales  customers  to  negotiate  unbundled 
sales  contracts  containing  "roll-over" 
and  "evergreen"  clauses,  such  that 
customers  have  \he  option  of  renewing 
or  extending  gas  supply  commitments 
from  the  pipeline.  Thus,  the  application 
of  the  pregranted  abandonment  for 
unbundled  sales  service  would  be 
deferred  as  to  contracts  containing  surii 
clauses  as  long  as  the  purchaser 
continues  to  renew  or  extend  the 
contract  because  the  contractual 
relationship  has  not  terminated.**'  The 
inclusion  of  such  clauses  in  agreements 
for  unbundled  sales  is  a  matter  of 
contract,  to  be  determined  by  the 
negotiations  of  the  parties,  and  not  by 
Commission  rule  or  policy. 

In  addition,  pregranted  abandonment 
of  future  unbundled  sales  service  will 
further  the  goals  of  this  rule  by 
permitting  pipelines  to  provide  sales 
service  on  a  more  competitive  basis 
with  other  gas  suppliers,  who  have 
already  been  relieved  of  service 
obligations  that  extend  beyond  the 
terms  of  their  gas  supply  contracts  by 


'"Any  aDegation  that  this  conclusion  doe*  not 
apply  to  a  particular  pipeline  will  be  addressed  on  a 
case-by-case  basis  in  the  restructuring  proceedings. 
See  discussion,  supro. 

'"  Described  supra  at  section  VUJD. 

'*'  Existing  contracts  with  evergreen  ciuusea  will 
also  preclude  the  availability  of  pregranted 
abandonmeol  as  long  as  the  customer  elects  to 
continue  reccivins  "lales  service  under  the  contract 


virtue  of  the  .NGP.A.  the  Decontrol  Act, 
and  pn  .lously  establ:shed  Commission 
policies.  b\  1978,  section  601(a)(1)(A)  of 
the  NGPA  removed  the  Commission's 
NGA  jurisdiction  over  first  sales  of  new 
gas  that  was  not  dedicated  to  interstate 
commerce  before  the  NGPA's 
enactment,  and  thus  obviated  the 
necessity  for  producers  to  secure 
certificates  of  public  convenience  and 
necessity  to  sell  such  gas  for  resale  in 
interstate  commerce,  or  to  secure 
abandonment  authority  to  discontinue 
such  sales.  Subsequent  Commission 
regulations  promulgated  under  Order 
No.  451  (Ceiling  Prices:  Old  Gas  Pricing 
Stnicture)  and  Oi-der  No.  490 
(Abandonment  of  Sales  and  Purchases 
under  Expired,  Terminated,  or  Modified 
Contracts)  provide  producers  with 
blanket  sales  certificates  with 
pregranted  abandonment  for  pre-NGPA 
gas.  Marketers  have  been  granted 
blanket  sales  certificates  wdth 
pipgranted  atiandonment.*'*  As  of 
January'  1,  1993,  all  first  sales  of  gas  will 
be  removed  from  the  Commission's 
NGA  jurisdiction  under  the  Decontrol 
Act.  With  the  unbundling  of 
transportation  required  by  this  rule,  it  is 
now  appropriate  to  allow  pipelines  to 
compete  with  these  other  sellers  on  an 
analogous  basis. 

E.  Long-Term  Firm  Transportation 

Once  again,  the  following  discussion 
pertains  to  the  application  of  the 
regulations  after  the  initial  restructuring 
proceedings  are  completed.  Section 
284.221(d),  as  amended  by  this  rule, 
places  limits  on  pregranted 
abandorunent  of  long-term  firm 
transportation  service.""  The  criteria 
established  for  pregranted  abandonment 
for  long-term  transportation  contracts  of 
long-term  firm  transportation  will  foster 
competition  and  economic  efficiency, 
and  streamline  the  administrative 
process,  while  protecting  the  legitimate 
needs  of  many  customers  for  continued 
service.  The  parties  may  choose  to  defer 
application  of  pregranted  abandonment 
by  including  evergreen  or  roll-over 
clauses  in  their  service  contracts.  Thus, 
in  the  first  instance,  the  parties  will 
decide  whether  their  ser\'ice  obligations 
under  the  contract  will  be  subject  to 
pregranted  abandonment.  If  these 
provisions  are  not  included  in  the 
contract,  the  customer  is  still  assured 
the  right  to  continued  service  if  it  meets 
competitive  bids,  as  discussed  below. 


Under  the  rule,  the  parties'  ability  to 
use  an  evergreen  or  roll-over  clause  to 
guarantee  the  firm  shipper  a  continuing 
discounted  rate  will  depend  on  the 
terms  of  the  existing  contract.  For 
example,  if  the  existing  contract 
guarantees  the  shipper  the  right  to 
extend  the  term  of  the  contract  at  a  rate 
that  is  less  than  the  maximmn  rate,  the 
terms  of  the  contract  will  govern. 
Otherwise,  if  there  is  unsatisfied 
demand  for  the  capacity,  the  firm 
shipper  must  be  prepared  to  pay  up  to 
the  maximum  rate  to  retain  the  capacity. 
If  however,  the  pipeline  has  unused 
capacity,  the  parties  can  negotiate  a 
discounted  rate. 

These  limitations  on  the  pregrani  of 
abandonment  for  long-term 
transportation  reflect  the  Commission's 
determination  that  the  current 
regulation,  which  provides  for 
unconditional  pregranted 
abandonment,***"  is  not  appropriate  for 
firm  transportation  with  a  duration  of 
more  than  one  year.  The  key  to 
continuity  of  service  for  a  customer  is 
the  right  to  transportation  capacity, 
regardless  of  the  source  of  gas.  The  final 
rule  provides  customers  with  the  ability 
to  ensure  the  continued  availability  of 
transportation  capacity.  The 
Commission  finds  that  with  these 
limitations  on  pregranted  abandonment 
for  long-term  firm  treinsportation,  the 
rule  meets  the  requirements  of  the  court 
in  AGA  II. 

1.  Comments  on  the  NOPR 

Several  commenters  have  challenged 
pregranted  abandonment  of  long-term 
firm  transportation  service,  alleging  thai 
the  process  is  inconsistent  with  section 
7(b)  of  the  NGA.  Atlanta  and 
Chattanooga  argue  that  permitting 
abandonment  on  a  generic  basis,  subject 
only  to  an  existing  customer's  right  of 
first  refusal  is  incompatible  with  section 
7(b)  of  the  NGA  as  that  section  has  been 
interpreted  by  the  courts  in  Michigan 
Consolidated  Gas  Co.  v,  FPC^^  and 
Transcontinental  Gas  Pipe  Line  Corp.  v. 
FPC.^**  Atlanta  and  Chattanooga  argue 
that  consistent  with  these  decisions, 
abandonment  may  be  authorized  only 
after  hearing  and  a  finding  that  the 
abandonment  is  permitted  by  the  pubbc 
convenience  and  necessity. 

However,  neither  of  the  cited  cases 
involves  the  issue  of  pregranted 
abandonment  and  cannot,  in  light  of 
AGA  II  and  Mobil,  be  read  to  require 


'"  E.g..  TXG  Gas  Marketing  Co..  5S  FKRC 
^  61.063  (1991) 

"•  There  ere  different  procedure*  that  apply 
during  the  restructuring  proceedings  that  ar« 
discussed  infro  at  section  XIJV 


""  16  CFR  2M2Zi{<i\.  Sea  discussion,  supra. 

'•■  283  F.  2d  204  [D.C  Cir.  1860).  cert  demod.  364 
U.S.  813  (1960) 

*•>  468  F.  2d  132S  (D.C  Or.  1S73).  cefl  denhd, 
417  US.  021  (1874). 
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the  Commission  to  make  an  individual 
determination  in  all  abandonment 
proceedings.  To  the  extent  those  cases 
require  a  comparative  analysis  of  the 
public  interest  considerations  for  the 
existing  service  and  the  new  service, 
that  analysis  is  set  forth  in  this  order, 
supra,  and  is  the  basis  for  the 
Commission's  authorization  of 
pregranted  abandonment. 

Associated  Gas  Distributors  (AGD) 
and  Consolidated  Edison  state  that  a 
regulation  establishing  criteria 
necessary  for  continuation  of  service 
would  not  be  inconsistent  with  section 
7(b).  but  a  regulation  that  provides  a 
new  customer  with  an  opportunity  to 
take  capacity  away  from  an  existing 
customer  because  it  offers  different 
terms  would  undercut  the  purpose  of  the 
statute.  The  distinction  between  the 
Commission's  proposed  right  of  first 
refusal  and  a  "right  to  continue"  service, 
as  proposed  by  AGD.  is  semantic,  not 
substantive.  In  any  event,  evergreen  and 
roil-over  clauses  will  provide  this  right 
to  continue  service. 

2.  The  Right  of  First  Refusal 

a.  Rate  requirement.  The  exercise  of 
the  right  of  first  refusal  established  in 
the  final  rule,  that  will  apply  after  the 
restructuring  proceedings  are  complete, 
will  be  a  means  of  avoiding  pregranted 
abandonment  in  the  absence  of 
contractual  provisions  to  extend  the 
contract  duration.  This  right  of  first 
refusal  will  enable  any  long-term  firm 
transportation  customer,  including 
formerly  bundled  city-gate  sales 
customers,  to  continue  receiving  that 
firm  service  by  agreeing  to  pay  up  to  the 
maximum  rate  and  matching  the  length 
of  contract  term  offered  by  another 
customer  who  w;ints  and  values  the 
service.  If  the  pipeline  is  willing  to 
discount  the  transportation  rate  for 
competitive  reasons,  the  pre-existing 
customer  may  retain  the  capacity  by 
matching  the  highest  rate,  up  to  the 
maximum,  offered  by  a  competing 
bidder.^*^ 

Consolidated  Edison  of  New  York  and 
Kansas  Power  &  Light  asked  for 
clarification  on  matching  competing  bids 
from  a  downstream  customer.  The 
maximum  rate  that  must  be  matched 
means  the  highest  rate  the  pipeline  is 
authorized  to  charge  for  the  capacity 
sought.  A  bidder  in  a  downstream  zone 
may  not  force  an  existing  customer  in  an 


'*'  There  is  also  a  similar  provision  that  applies 
du.nng  the  restnicturing  proceeding  that  is 
d!scussed.  infra,  at  section  XI.A.  During  the 
restructuring  proceedings,  the  holder  of  Tirm 
capacity  has  an  opportunity  to  shed  unneeded 
capacity  pnor  to  expiration  of  its  contract,  if  there  is 
a  demand  for  its  capacity,  thus  triggering  the 
automatic  abandonment  provisions  of  {  284.14. 


upstream  zone  to  match  the  higher 
maximum  rate  for  capacity  to  ths 
downstream  bidder's  delivery  point.  The 
maximum  rate  an  existing  capacity 
holder  must  match  is  the  maximum  rate 
the  pipeline  can  charge  for  delivery  to 
the  existing  customer's  delivery  point. 
The  downstream  bidder,  however,  must 
bid  up  to  the  maximum  rate  for  delivery 
to  its  delivery  point.  If  each  shipper  bids 
the  maximum  rate  for  its  zone,  and  the 
same  length  for  contract  duration,  then 
the  existing  capacity  holder  retains  its 
capacity. 

This  procedure  allows  the  rate  to  play 
a  role  in  rationing  capacity,  but  caps  the 
rate  at  a  just  and  reasonable  level.  The 
maximum  rate  contained  in  the 
applicable  tariff  and  approved  by  the 
Commission  will  be  at  a  just  and 
reasonable  level  and  not  at  a  level  that 
results  In  monopoly  rents  to  the  pipeline. 
The  pipeline  cannot  under  any 
circumstances  collect  a  rate  that  is 
above  a  Just  and  reasonable  level,  but 
competitive  circumstances  may  result  in 
a  lower  rate. 

The  rate  regulations  for  open  access 
transportation  require  that  pipelines 
establish  a  maximum  rate  designed  to 
recover  all  of  the  costs  (and  only  such 
costs)  properly  allocated  to  the  service 
to  which  the  rate  applies,  and  a 
minimum  rate  based  on  the  average 
variable  costs.***  The  existing  customer 
is  entitled  to  continue  long-term 
transportation  service  by  matching 
whatever  transportation  rate  (within  the 
maximum  and  minimum  rates)  is  offered 
by  another  party.  If  there  are  no 
competing  offers,  the  existing  customer 
and  pipeline  establish  the  rate  (within 
the  maximum  and  minimum)  by 
negotiation.  Therefore,  an  existing 
holder  of  capacity  is  entitled  to  continue 
to  receive  transportation  service  upon 
expiration  of  its  long-term  contract,  but 
not  necessarily  at  a  discount. 

b.  Contract  term.  The  second 
requirement  of  the  right  of  first  refusal 
upon  expiration  of  a  long-term  contract 
is  that  the  existing  transportation 
customer  agree  to  match  the  longest 
contract  term  offered  by  another 
customer  interested  in  receiving  the 
service.  Thus,  if  a  competing  bidder 
offers  to  pay  the  maximum 
transportation  rate  for  a  term  of  20 
years,  the  existing  customer  cannot 
retain  the  capacity  by  agreeing  to  pay 
the  maximum  rate  for  some  shorter  term 
But  if  there  are  no  competing  offers,  the 
existing  customer  is  entitled  to  continue 
the  transportation  service  for  whatever 
term  it  chooses.***  Therefore,  an 


existing  holder  of  capacity  is  entitled  to 
continue  tn  receive  transportation 
service  upon  expiration  of  a  long-term 
contract,  but  not  necessarily  on  a  short- 
term  basis,  unless  there  are  no  other 
customers  bidding  on  the  capacity. 
Several  LDCs  and  state  agencies 
argue  that  the  right  of  first  refusal 
should  apply  to  the  price  term  only,  i.e.. 
that  the  bidder  should  be  required  only 
to  bid  the  highest  Commission  approved 
rate.  ***  These  parties  argue  that  while 
it  may  be  appropriate  to  make  the  LDC 
pay  the  highest  cost-based  rate,  it  would 
not  be  appropriate  to  require  them  to 
match  the  term  for  contract  duration. 
Otherwise,  these  pariies  assert,  bidding 
wars  will  result  in  excessively  long 
contracts,  tying  up  capacity,  contrary  to 
the  goals  of  the  rule,  ^s'  Furthermore, 
several  parties  argue  that  LDCs  cannot 
reasonably  be  expected  to  know  their 
requirements  beyond  10  years. 

Others  argue  that  the  maximum  term 
required  to  be  matched  should  be 
limited  to  a  specific  period,  which,  when 
elected,  would  automatically  entitle  the 
existing  customer  to  continued  service. 
Distributors  Advocating  Regulatory 
Reform  (DARK)  suggests  a  term  of  three 
years;  Central  Illinois  Public  Service 
Company  suggests  a  term  of  ten  years; 
and  Consolidated  Edison  suggests  a 
minimum  terra  of  five  years. 

The  Commission  will  require  existing 
customers  to  match  the  length  of 
competing  bids  for  capacity  under 
expired  contracts,  as  well  as  price,  in 
order  to  retain  the  capacity.  This 
proposal  strikes  the  appropriate  balance 
between  the  needs  of  customers  for 
continued  service  and  the  benefits  of. 
competition  in  establishing  the  terms  of 
service.  In  the  first  instance,  the  parties 
have  control  over  the  timing  of 
pregranted  abandonment  as  to  their 
contracts  and  can  defer  the 
abandonment  of  the  pipeline's  service 
obligation  by  including  a  roll-over  or 
evergreen  clause."**  Absent  such  a 
contractual  provision,  other  shippers 
desiring  the  service  may  compete  for  it. 
Existing  customers  may  have  the 
greatest  need  for  continuation  of  firm 
transportation  under  their  expiring 


"•  18  CFR  284.7(d)  (4)  and  (5). 
"•  Although  if  the  extended  term  is  one  year  or 
less,  it  will  be  subject  to  the  pregranted 


abandonment  authorized  for  short-term 
transportation  contracts  upon  expiration  of  the 
contract. 

=••  E.g..  Niagara  Mohawk  Power  Corp..  Baltimore 
Gas  and  Electric  Co..  Cascade  Natural  Gas  Corp.. 
Long  Island  Lighting  Co.,  and  Minnesota  Dept.  of 
Public  Service. 

*•'  E.g..  comments  of  Distributors  Advocating 
Regulatory  Reform. 

»»•  Pipelines  are  not  required  to  include  rollover 
or  evet^een  clauses  in  transportation  contracts,  but 
if  they  do  so.  these  clauses  must  be  offered  on  a 
nondiscriminatory  basis  for  all  shippers,  consistent 
with  existing  Commission  policy. 
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contracts,  and  continuation  of  that 
service  to  them  may  be  the  most 
efficient  use  of  the  capacity.  The  rule 
assures  them  this  opportunity.  But  there 
must  also  be  an  opportunity  for  other 
shippers  desiring  the  capacity  to  submit 
competing  bids,  which  the  existing 
customer  can  then  match  or  not.  This 
process  affords  an  efficient,  market- 
sensitive  means  of  comparing  the  needs 
of  the  existing  customer  to  those  of 
competitors  for  the  capacity,  and 
measuring  whether  or  not  the  public 
convenience  and  necessity  requires  that 
service  should  be  continued  to  the 
existing  customer. 

While  the  limitation  on  price,  to  a  rate 
that  recovers  only  properly  allocated 
costs,  precludes  differentiating  among 
customers  offering  the  maximum  rate, 
there  need  be  so  such  limitation  as  to 
length  of  the  contract  term.  Other  things 
being  equal,  a  pipeline  would  prefer  a 
longer  term,  contract  for  service  at  the 
maximum  rate  than  a  shorter  term. 
Other  things  being  equal,  the 
satisfaction  of  long-term  transportation 
needs  should  have  priority  over  the 
satisfaction  of  shorter-term  needs. 
Accordingly,  the  Commission  sees  no 
reason  to  establish  some  maximum 
contract  term,  beyond  which  existing 
customers  would  not  have  to  obligate 
them.selves  in  order  to  retain  firm 
capacity.  This  is  particularly  true  in 
view  of  the  capacity  releasing 
mechanism  adopted  in  the  final  rule 
which  establishes  a  mechanism  for  the 
firm  shipper  to  release  unused  capacity. 

c.  Mechanics  of  the  process — post- 
restructuring  proceedings.  Many  parties 
have  asked  the  Comm.ission  to  clarify 
the  mechanics  of  exercising  the  right  of 
first  refusal  that  will  apply  after  the 
initial  restructuring  proceedings.  For 
example,  several  ask  whether  customers 
have  one  opportunity  to  bid  or  if  it  is  an 
iterative  process.^^*  Kansas  Power  and 
Light  Company  suggests  that  the 
capacity  holder  should  be  able  to  wait 
until  the  bidding  process  is  completed 
and  then  decide  whether  to  match  the 
most  favorable  bid. 

At  the  outset,  the  right  of  first  refusal 
is  not  a  new,  untested  concept  in  gas 
regulation.  The  NGPA  provided  rights  to 
purchasers  of  certain  gas  removed  from 
the  Commission's  jurisdiction.  Section 
315  of  the  NGPA  provides  for  a  right  of 
first  refusal  at  the  expiration  of  a 
contract  for  the  first  sale  of  natural  gas 
to  the  person  who,  but  for  deregulation, 
would  have  been  entitled  to  receive  the 
gas.  The  right  of  first  refusal  under  the 
NGPA  gives  the  original  purchaser  the 


right  to  match  the  terms  of  a  third  party 
offer  to  purchase  the  gas  at  the 
expiration  of  the  contract.  If  the  original 
purchaser  to  match  the  terms  of  the  third 
party  offer,  then  the  seller  could  sell  the 
gas  to  the  third  party  under  the  terms  of 
the  offer.  Once  the  gas  had  been  sold  to 
the  third  party  pursuant  to  the  offer,  the 
seller  had  no  further  obligation  to  the 
original  purchaser. 

The  right  of  first  refusal  under  this 
order  will  work  similarly.  When  the 
contract  is  nearing  expiration,  the 
pipeline  may  seek  offers  from  other 
persons  interested  in  receiving  the 
transportation.  As  discussed  above  in 
connection  with  capacity  releasing,  the 
pipeline  is  required  to  post  available 
capacity  and  terms  and  conditions  on  its 
electronic  bulletin  board.  If  several 
offers  are  received,  the  pipeline  will 
select  one  of  the  offers  as  the  offer  it 
will  accept  if  the  existing  customer 
chooses  not  to  match  its  terms.  The 
pipeline  will  then  present  this  offer  to 
the  existing  customer,  which,  if  it 
chooses  to  match  the  terms  of  price  and 
duration,  will  continue  to  receive  the 
transporation  service  from  the  pipeline. 
If  the  existing  customer  elects  not  to 
match  those  terms  of  the  offer,  then  the 
pipeline  must  provide  transportation 
service  to  the  third  party  under  the 
terms  of  the  offer.  If,  in  fact, 
transportation  is  not  provided  pursuant 
to  the  offer  with  respect  to  both  rate  and 
term,  then  the  original  customer  is 
entitled  to  continued  service  at  the  pre- 
existing rate. 

Offers  may  present  different  benefits 
to  the  pipeline.  For  example,  a  pipeline 
could  receive  an  offer  to  purchase 
transportation  for  a  period  of  five  years 
at  the  maximum  lawful  rate,  and  a 
second  offer  to  purchase  transportation 
for  ten  years  at  a  rate  less  than  the 
maximum.  The  Commission  is  not 
specifying  in  this  order  the  appropriate 
method  of  determining  which  is  the 
"best"'  offer.  The  parties  must  consider 
methods  of  evaluating  offers,  such  as, 
for  example,  calculating  net  present 
value,  in  the  restructuring  proceedings. 
The  mechanics  of  the  right  of  first 
refusal  must  be  developed  in  the 
restructuring  proceeding  and  set  forth  in 
the  tariff  including  a  provision  that  will 
implement  an  appropriate  method  of 
determining  which  is  the  "best" 
competing  offer. 

d.  Bona  Fide  Offers.  Other 
commenters  *'°  are  concerned  about  the 
integrity  of  the  right-of-first-refusal 
process.  They  fear  that  pipeline 
affiliates  could  artificially  bid  up  the 


'"  E.g..  Interstate  Power  Co.  and  New  Jersey 

Natural  Gas  Co. 


""  E.g.,  Midwest  Energy.  Inc.  and  Distributors 
Advocating  Regulatory  Reform. 


transportation  rate.  They  assert  that  the 
standards  of  conduct  applicable  to 
pipelines  with  marketing  affiliates,  and 
the  NOPR's  proposal  to  apply  those 
standards  to  pipelines'  marketing 
divisions,  would  not  prevent  this,  and 
state  that  the  pipeline  should  be 
required  to  demonstrate  than  an  offer  is 
bona  fide. 

As  discussed  above,  parties  can 
protect  themselves  from  these  concerns 
through  contractual  provisions. 
However,  the  Commission  recognizes 
that  disputes  may  arise  about  whether  a 
third-party  bid  for  capacity  under  an 
expired  contract  is  bona  fide.  Parties  to 
the  restructuring  proceedings  should 
address  this  issue  and  develop 
procedures  for  distinguishing  between 
bona  fide  and  spurious  offers.  For 
example,  it  may  be  appropriate  for  a 
third-party  bidder  to  post  a  bond,  or  pay 
a  reasonable  "down  payment"  when  it 
tenders  its  bid. 

e.  Offers  for  a  portion  of  existing 
customer's  capacity.  TransCanada 
Pipeline,  Ltd.  asks  the  Commission  to 
clarify  that  when  an  existing  customer 
exercises  its  right  of  first  refusal  to 
retain  capacity  under  an  expiring 
contract  the  competing  bidder  must  bid 
for  all  of  the  capacity  under  the  existing 
customer's  contract,  not  just  a  portion  of 
it.  If,  for  example,  and  LDC  had  a 
contract  demand  of  six  million 
MMBTu's  per  day  under  an  expiring 
contract,  any  competing  bidder  would 
have  to  bid  on  all  of  the  capacity  under 
the  contract  to  trigger  the  LDCs 
obligation  to  match  the  offer  in  order  to 
retain  the  capacity.  If  a  competing 
bidder  sought  anything  less  than  the 
total  capacity  under  the  expiring 
contract,  the  existing  customer  could 
ignore  the  offer  and  retain  the  capacity. 

The  Commission  clarifies  that 
competing  bids  must  be  matched  by 
existing  customers,  even  if  they  are  for 
less  than  the  total  capacity  reserved 
under  the  existing  customer's  contract. 
The  policy  urged  by  Transcanada  would 
virtually  insulate  the  very  largest 
holders  of  transportation  capacity  from 
the  bidding  process.  On  the  other  hand, 
the  fact  that  a  competing  bidder  has  bid 
the  maximum  rate  for  a  very  long  term 
for  only  a  portion  of  the  capacity  under 
an  existing  customer's  contract  docs  not 
mean  that  the  existing  customer  must 
match  that  offer  for  the  remaining 
capacity.  The  existing  customer  need 
only  match  the  competing  bid  for  the 
amount  of  capacity  to  which  the  bid 
applies.  If.  for  example,  there  are  no 
other  bids  for  the  remaining  capacity, 
the  existing  customer  would  simply 
proceed  to  negotiate  the  terms  of  a 
renewed  contract  for  that  capacity  with 
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the  pipeline,  without  regard  to  the  terms 
it  had  to  match  to  retain  the  capacity  for 
which  there  was  a  bid. 

f.  Converted  sales.  As  explained 
above,  in  AGA  11.  the  court  remanded 
the  issue  of  pregranted  abandonment  of 
transportation  service  under  §  284.221(d) 
of  the  Commission's  regulations.  On 
remand,  in  Order  No.  500-J,*' '  the 
Commission  stayed  the  operation  of  this 
regulation  where  a  customer  converts 
firm  sales  service  to  firm  transportation 
service  after  Febniary  13, 1991."*  The 
result  was  that  these  converted 
transportation  arrangements  would 
never  be  subject  to  pregranted 
abandonment  and  may  be  abandoned 
by  the  pipeline  only  upon  receipt  of 
Commission  approval  under  section  7(b) 
of  the  NGA. 

Several  commenters  ask  the 
Commission  to  clarify  that  conversions 
that  have  occurred  during  the 
effectivenes  of  the  stay  of  pregranted 
abandonment  under  Order  No.  SOO-J 
will  never  be  subject  to  pregranted 
abandonment,  nor  have  to  exercise  a    , 
right  of  first  refusal  to  avoid  pregranted 
abandonment.  These  parties  note  that 
while  the  NOPR  states  that 
transportation  converted  from  sales 
during  the  period  the  stay  is  in  effect 
would  remain  subject  to  traditional 
section  7(b)  abandonment,  the  text  of 
the  proposed  regulation  does  not  reflect 
this. 

The  Commission  clarifies  that 
conversions  that  took  place  during  the 
effectiveness  of  the  stay,  i.e..  from 
February  13, 1991,  to  the  effective  date 
of  the  regulations  promulgated  in  this 
order,  will  never  be  subject  to 
pregranted  abandonment.  The  revised 
§  284.221(d)  specifically  so  provides. 
The  Commission  will  require  the 
pipelines  to  notify  the  Commission  of  all 
transportation  arrangements  that 
resulted  from  conversions  during  this 
stay  in  each  pipeline  proceeding 
implementing  this  rule.  The  stay  is 
terminated  on  the  effective  date  of  this 
order. 

Peoples  Natural  Gas  Company  argues 
that  this  provision  discriminates  in  favor 
of  conversions  that  took  place  during  the 
effectiveness  of  the  stay.  However,  the 
Commission  finds  that  no  one  is 
aggrieved  by  this  provision  because,  as 
explained  above,  the  parties  can  defer 
pregranted  abandonment  by  including 
an  evergreen  or  roll-over  clause  in  the 
contract.  Absent  such  provisions, 
customers  are  protected  by  the  right  of 
first  refusal.  In  sum.  the  rule  contains 
sufficient  safeguards  so  that  customers 


that  convert  under  these  rules  can  be  in 
essentially  the  same  position  as  those 
that  converted  during  the  interim  period. 


" '  111  FERC  Slalt.  h  Regs  \  3a915  (1991). 
»"  Id.  at  p  30,063 


XL  Transition  and  Implementation  in  the 
Restructuring  Proceedings 

The  Commission  recognizes  that  the 
natural  gas  industry  cannot  get  to  the 
new  regime  required  by  this  rule  in  an 
instant.  Contracts,  and  certificate 
obligations,  will  have  to  be  renegotiated, 
revised,  and  in  some  cases,  terminated. 
Pipelines  will  have  to  design  rates  to 
reflect  their  restructured  services  and 
incorporate  the  straight  fixed  variable 
rate  design  method.  The  transition  to 
fully  unbundled  pipeline  services  will 
entail  certain  costs,  and  pipelines  will 
need  to  propose  mechanisms  for 
recovery  of  those  costs  during  the 
transition  period.  In  this  section,  the 
Commission  will  discuss  some  of  the 
issues  that  arise  in  connection  with  the 
transition,  and  the  schedule  and 
procedures  to  be  used  for  an  orderly  and 
expeditious  implementation  of  this  rule. 

A.  Adjustment  of  Purchase  Obligations 
and  Firm  Capacity 

1.  The  Need  for  Adjustments 

The  restructuring  required  by  this  rule 
will  result  in  significant  changes  to 
pipelines'  services  and  rate  structures, 
so  that  contractual  commitments  by 
pipelines  and  their  customers  must  be 
subject  to  reevaluation  and  possible 
adjustment  in  view  of  those  changes. 
Contracts  entered  into  under 
significantly  different  regulatory 
conditions  than  those  established  by 
this  rule,  and  under  market  conditions 
that  in  many  cases  were  substantially 
different  than  today's,  cannot  be 
presumed  to  be  just  and  reasonable 
under  the  regulatory  structure 
established  by  this  rule.  Thus,  pipelines 
and  their  customers  that  entered  into 
long-term  sales  agreements  when  there 
were  few  if  any  reliable  alternatives  for 
the  customers,  or  long-term  firm 
transportation  agreements,  will  have 
opportunities  to  adjust  their 
commitments  in  light  of  the  new 
commercial  realities  established  by  this 
rule  and  current  market  conditions. 

The  Commission  finds  that  the 
continued  enforcement  of  a  pipeline 
sales  customer's  purchase  obligations, 
agreed  to  before  implementation  of 
unbundling  under  this  rule,  is  unjust  and 
unreasonable,  and  unduly 
discriminatory.  Therefore,  during  the 
restructuring  proceedings  established  by 
this  rule,  unbundled  sales  customers  will 
be  permitted  to  reduce  or  terminate,  in 
whole  or  in  part,  their  purchase 
obligations  under  contracts  with  their 
pipeline  suppliers.  Such  contracts  were 


entered  into  when  the  pipeline  had  a 
virtual  monopoly  over  the  provision  of 
reliable  "no-notice"  sales  service, 
because  of  the  unavailability  to  other 
shippers  of  the  storage  and  load 
balancing  services  necessary  to  provide 
such  service,  and  the  numerous 
restrictions  placed  on  transportation 
service  for  gas  sold  by  nonpipeline 
merchants.  Customers  are  therefore 
authorized  to  reduce  or  terminate  their 
sales  purchase  obligations  under  such 
contracts  as  a  remedy,  to  afford  them 
access  to  the  competitive  gas  market, 
and  the  Commission  is  granting 
pipelines  abandonment  authority  to 
reduce  or  terminate  their  sales 
obligations  in  accordance  with  their 
customers'  elections.*^' 

In  addition,  with  the  conversion  to 
unbundled  transportation  and  sales 
services  current  pipeline  firm  sales  and 
transportation  customers  may  decide 
that  they  no  longer  need  to  retain  the 
same  quantity  of  firm  transportation  as 
previously.  Most  firm  capacity  holders 
under  existing  contracts  are  obligated  to 
pay  the  maximum  transportation  rate. 
Thus,  existing  firm  capacity  holders  will 
need  to  reassess  their  future  needs  for 
capacity.  As  a  result,  the  customer  may 
no  longer  need  the  same  level  of 
transportation  from  a  certain  pipeline, 
for  example,  because  of  capacity  that 
becomes  available  on  another  pipeline. 
As  another  example,  a  current  sales 
customer  may  decide  that  after 
conversion  to  unlsundled  firm 
transportation  and  unbundled  sales  it  no 
longer  needs,  or  wants,  to  maintain  firm 
capacity  rights  from  the  beginning  to  the 
end  of  the  mainline,  but  rather,  only 
needs  firm  rights  from  a  certain  pooling 
point  or  market  center  that  may  be 
developed  during  the  restructuring 
proceeding. 

During  the  restructuring  proceedings 
all  firm  capacity  holders  must 
reexamine  the  amount  of  firm  capacity 
that  they  will  need,  or  want,  to  continue 
to  hold  in  light  of  the  new  services  and 
rates  to  be  developed  to  comply  with 
this  rule.  Also,  in  order  for  the  pipeline 
to  develop  the  rates  and  range  of 
services  it  will  offer  after  restructuring. 
it  will  need  to  know  whether  and  how 


»"  Without  the  assignment  of  supply  contracts, 
which  must  be  done  without  undue  discrimination, 
a  customer's  reduction  in  purchase  obligations  will 
likely  result  in  the  incurrence  of  costs  by  the 
pipeline.  The  pipeline  will  have  the  opportunity  to 
recover  these  costs,  either  in  the  form  of  reservation 
fee  surcharges  on  future  transportation  service,  a 
negotiated  "exit  fee."  or  some  combination.  To 
avoid  these  changes  or  fees,  the  Commission 
strongly  urges  the  customers  to  enter  into 
negotiations  to  assume  supply  contracts  See  infra. 
under  discussion  of  transition  costs  and  recovery 
mechanisms. 
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much  capacity  its  current  f.rm  f  dpa;  ity 
holders  will  continue  to  hold.  Therefore, 
all  firm  capacity  holders  must 
participate  in  the  restructuring 
proceedings  and  notify  the  pipeline  of 
the  amount  of  capacity  they  intend  to 
continue  to  hold  after  restructuring. 

Capacity  that  is  no  longer  wanted  by 
the  current  holders  can  be  reallocated 
during  the  restructuring  proceedings  as 
follows:  All  firm  capacity  holders  must 
notify  the  pipeline  of  the  amount  of 
capacity  they  intend  to  retain  after 
restructuring,  at  the  pipeline's  proposed 
maximum  rate  or  at  an  existing 
discounted  rate,  if  no  other  shipper  is 
prepared  to  bid  for  that  capacity.*'* 
Where  the  pipeline  has  a  queue  for  firm 
service,  the  pipeline  must  notify  the 
current  firm  capacity  holder  if  another 
shipper  is  prepared  to  bid  more  than  the 
current  capacity  holder  pays  for  that 
capacity.  In  that  event,  if  the  firm 
capacity  holder  is  unwilling  to  pay  up  to 
the  maximum  rate  to  retain  its  existing 
capacity  rights,  the  firm  capacity  holder 
must  give  notice  that  it  wants  to  reduce 
or  terminate  its  contractual  rights  to  firm 
service.  If  the  capacity  holder  makes 
that  election,  the  pipeline  is  granted  an 
automatic  abandonment  of  its  service 
obligation  under  Section  284.14(e)  to  the 
extent  of  such  reduction  or  termination, 
so  that  it  can  reallocate  the  capacity  to 
another  shipper.  This  mechanism  can  be 
invoked  unilaterally  by  an  existing  firm 
capacity  holder  to  relinquish  all  or  a 
part  of  its  firm  capacity  only  if  there  is  a 
demand  for  the  capacity  and  another 
shipper  is  prepared  to  bid  for  that 
capacity.  Where  there  is  no  competing 
bidder  for  the  capacity,  the  existing 
customer's  rights  and  obligations  under 
the  existing  contract  are  unaffected, 
since  this  provision  is  designed  only  to 
ensure  an  efficient  allocation  of  capacity 
where  there  is  unsatisfied  demand  for 
the  capacity.  Thus,  it  provides  a  limited 
opportunity  for  transportation  CD 
reductions. 

However,  if  an  existing  firm  capacity 
holder  wants  to  relinquish  all  or  part  of 
its  existing  capacity,  but  there  are  no 
competing  bidders,  nothing  in  the  final 
rule  precludes  the  pipeline  and  the 
capacity  holder  from  negotiating  CD 
reductions.  For  example,  the  pipeline 
and  the  shipper  may  agree  to  terminate 
or  reduce  CD  upon  the  capacity  holders' 
payment  of  a  reasonable  exit  fee.*'*  if 


this  occurs  the  Commission  will  give 
effect  to  this  agreement,  including 
effectuating  the  parties'  deal  by  granting 
abandonment  of  the  pipeline's 
obligation. 

Where  there  is  unsatisfied  demand  for 
capacity,  a  firm  capacity  holder  should 
not  continue  to  receive  service  at  a 
discounted  rate,  if  another  shipper  is 
prepared  to  bid  more,  up  to  the 
maximum  rate,  for  that  capacity.  Unless 
the  pipeline  is  contractually  precluded 
from  charging  the  maximum  rate,  when 
there  is  unsatisfied  demand  for  capacity, 
the  pipeline  must  charge  the  highest 
price  (up  to  the  maximum  rate)  bid  for 
that  capacity.  Any  other  pricing 
behavior  is  inefficient  and  unduly 
preferential  to  the  shipper  receiving  the 
discount.  Therefore,  while  the 
Commission  will  not  adopt  the  proposal 
contained  in  the  NOPR,  during  the 
restructuring  proceedings,  pipelines 
must  reduce  or  eliminate  any  discounts 
up  to  the  maximum  rate  for  firm 
transportation  in  such  circumstances, 
unless  the  pipeline  is  contractually 
precluded  from  charging  the  maximum 
rate."8 

The  maximum  rate,  up  to  which  a 
current  firm  shipper  must  be  prepared  to 
pay  where  there  is  unsatisfied  demand 
for  the  capacity,  is  the  maximum  rate 
the  pipeline  is  authorized  to  charge  the 
current  firm  shipper  for  delivery  to  that 
shipper's  existing  delivery  point.  A 
competing  bidder  must  be  prepared  to 
pay  up  to  the  maximum  rate  the  pipeline 
is  authorized  to  charge  the  competing 
bidder  for  delivery  to  that  bidder's 
proposed  delivery  point.  The  current 
firm  shipper  only  needs  to  bid  up  to  its 
maximum  rate. 

Where  the  parties  have  negotiated 
and  included  in  their  contract  either  a 
fixed  rate  or  some  permanent  form  of 
discount,  such  as  ninety  percent  of  the 
maximum  rate,  the  Commission 
recognizes  the  importance  of  giving 
effect  to  each  party's  respective  contract 
rights.  This  is  consistent  with  the 
general  purposes  of  this  rule,  to  give 
parties  the  ability  to  control  their 
transactions  as  much  as  possible 
through  their  contracts.  Where  such 
contracts  exist,  the  Commission 
recognizes  that  it  is  not  unduly 
preferential  for  the  pipeline  to  continue 
to  charge  the  discounted  rate. 


"*  As  discussed  more  fully  below,  certain 
shippers  by  contraci  are  not  obligated  to  pay  the 
pipeline's  maximum  rate. 

'"  An  exit  fee  is  reasonable  if  it  provides 
compensation  to  the  pipeline  for  all  the  costs 
flitributable  to  the  departing  customer  so  that  the 
pipeline  will  not  seek  to  allocate  any  unrecovered 
balance  of  the  costs  attributable  to  the  departing 


customer  to  remaining  customers.  See  Northern 
Natural  Gas  Company.  59  FERC  1  61.003  (1992). 

'"  Although  the  Commission  may  permit  utilities 
to  increase  rates  above  the  level  agreed  to  in  a  fixed 
rate  contract  if  it  finds  those  rates  so  low  as  to 
adversely  affect  the  public  interest.  FPCv.  Sierra 
Pacific  Power  Company.  350  U  S.  348  (1956).  there  is 
no  basis  in  the  record  of  this  proceeding  for  making 
generically  applicable  findings  to  that  effect. 


To  facilitate  this  capacity  reallocation 
process,  the  Commission  has  included  in 
this  rule  a  special  abandonment 
provision  to  permit  the  reallocation  of 
transportation  capacity  during  the 
restructuring  period.  Generally,  under 
§  284.221(d)  the  pipeline  is  permitted  to 
abondon  transportation  service  where  a 
contract  expires  or  is  terminated  by  the 
parties.  However,  Order  No.  500-| 
stayed  the  effect  of  that  provision  for 
certain  firm  contracts  so  that  the 
pipeline  would  have  to  file  individual 
abandonment  requests  for 
transportation  service  under  those 
contracts.  Under  new  §  284.14(e].  the 
pipeline  is  granted  automatic 
abandonment  of  its  transportation 
obligations  to  correspond  to  any 
election  by  a  current  firm  capacity 
holder  to  relinguish  some  or  all  of  its 
existing  firm  capacity  during  the 
restructuring  proceeding,  as  discussed 
above.  This  provision  will  permit  the 
speedy  abandonment  and  reallocation 
of  transportation  rights  and  obligations 
during  the  restructuring  proceedings 
where  the  firm  transportation  rights 
were  acquired  during  the  period  of  the 
Order  No.  SOO-J  stay. 

The  Commission  proposed  in  the 
NOPR  that  firm  capacity  holders  could 
retain  long-term  transportation  capacity 
under  existing  contracts  only  by 
exercising  a  right  of  first  refusal  during 
the  restructuring  proceedings,  y.e.,  by 
agreeing  to  match  the  price  (up  to  the 
maximum)  and  most  favorable  (longest) 
term  offered  by  any  competing  bidder. 
The  purpose  of  this  proposal  was  to 
require  all  parties  to  existing  contracts 
for  long-term  transportation  service  and 
bundled  sales  service  to  re-evaluate 
their  need  for  firm  capacity  in  view  of 
the  new  unbundled  service  options  and 
restructured  rates.  The  Commission  has 
changed  these  provisions  in  this  rule 
and  has  included  a  mechanism  to 
facilitate  the  orderly  reallocation  of 
capacity  as  described  above. 

The  NOPR  also  proposed  to  permit 
pipelines'  unbundled  firm  sales 
customers  to  reduce  or  terminate,  in 
whole  or  in  part,  their  firm  sales 
entitlements  (purchase  obligations) 
during  the  restructuring  proceedings. 
The  final  rule  incorporates  that  proposal 
without  change.  Only  the  sales  customer 
has  the  option  to  reduce  or  terminate 
sales  service,  not  the  pipeline.  A 
pipeline's  obligation  to  provide  sales 
service  continues,  to  the  extent  its  sales 
customer  elects  to  continue  receiving 
sales  service,  for  the  duration  of  the 
existing  sales  contract.  The  automatic 
abandonment  of  the  pipeline's 
obligation  to  provide  sales  service, 
granted  in  §  284.14,  only  applies  to  the 
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extent  the  pipeline's  sales  customers 
elect  to  reduce  or  terminate,  in  whole  or 
in  part,  sales  service  from  the  pipeline 
during  the  restructuring  proceeding. 
After  the  initial  restructuring,  the 
provisions  of  the  new  blanket  sales 
certificate  will  apply. 

Parties  will  have  to  make  decisions 
concerning  their  rights  to  adjust  their 
service  under  the  provisions  of  this  rule 
in  the  course  of  the  restructuring 
process,  which  will  necessarily  be 
iterahve.  A  pipeline  will  propose  a  menu 
of  unbundled  services  after  discussions 
to  determine  the  needs  of  its  customers 
and  other  interested  parties.  The 
pipeline  will  need  to  estimate  the  extent 
that  customers  will  use  the  restructured 
services  and  develop  pro  forma  rates  to 
recover  its  cost  of  service.  Customers 
will  review  the  pipeline's  proposed 
services  and  rates  and  estimate  their 
levels  of  usage.  The  pipeline  may  need 
to  revise  its  proposed  rates,  and  perhaps 
its  menu  of  services,  in  response  to  the 
initial  indications  of  demand.  Customers 
(or  potential  customers)  that  want 
additional  transportation  capacity  will 
submit  bids  for  the  capacity  at  rates 
within  the  maximum  and  minimum  rates 
proposed  by  the  pipeline.  As  the  process 
nears  completion,  sales  customers  will 
have  to  elect  whether  to  continue  buying 
gas  from  the  pipeline  on  an  unbundled 
basis  at  the  same  level  as  under  their 
existing  contracts.  As  described  above, 
all  long-term  firm  capacity  holders 
(including  formerly  bundled  sales 
customers)  must  notify  the  pipeline  of 
the  capacity  they  intend  to  retain, 
reduce,  or  terminate.  In  the  end.  gas 
supply  and  capacity  will  be  reallocated 
in  accordance  with  the  needs  of 
custom.ers  in  an  unbundled  environment, 
where  customers  will  have  a  range  of 
choices  not  previously  available. 

The  Commission  expects  and  requires 
all  parties — pipelines,  producers,  LDCs. 
end-users,  state  commissions,  and 
others — to  participate  in  the 
restructuring  proceedings  to  reach  this 
objective.  Moreover,  the  Commission 
will  require  the  discussions  taking  place 
during  the  restructuring  proceedings  to 
be  conducted  in  an  open  and 
nondiscriminatory  manner  as  to  all 
parties.  However,  the  Commission  will 
permit  restructuring  discussions  to  take 
place  outside  of  the  Commission's 
offices. 


to  compete  with  industrial  bidders  that 
do  not  have  any  public  service 
obligation.'''^  Many  industrial 
customers  and  electricity  generators 
protest  the  prospect  of  having  to  pay 
higher  rates  after  having  structured 
financial  arrangements  on  the  basis  of 
negotiated  transportation  rates, 
especially  those  that  have  recently 
negotiated  long-term  contracts  for  firm 
transportation  service  at  discounted 

ratpe  27  8 

These  provisions  have  been  changed 
in  the  final  rule.  However,  the 
Commission's  goal  is  still  to  effect  a 
more  efficient  allocation  of  capacity. 
Where  the  demand  exceeds  available 
capacity,  and  another  shipper  is 
prepared  to  bid  up  to  the  maximum  rate 
for  that  capacity,  the  pipeline  must 
charge  the  highest  rate  bid  up  to  the 
maximum  fully  allocated,  cost-based 
rate  for  the  capacity.  If  existing  capacity 
holders  have  not  negotiated  fixed 
discounted  rates  for  that  capacity,  then 
they  must  be  prepared  to  pay  up  to  that 
rate  or  release  the  capacity  to  other 
shippers  that  are  willing  to  pay  up  to  the 
maximum  rate. 

As  noted  above,  most  LDCs  with 
contracts  for  bundled  sales  service  are 
currently  paying  fully  allocated,  cost- 
based  rates  for  the  embedded 
transportation  service,  which  is  the 
equivalent  of  the  maximum  rate  for  open 
access  transportation.  For  capacity 
converted  under  the  transitional 
provision  of  this  rule  (18  CFR  284.14),  the 
only  question  is  whether  LDCs  will  have 
the  opportunity  to  negotiate  for  a 
discounted  transportation  rate  in  the 
process  of  the  pipeline's  unbundling  and 
restructuring.  If  there  are  competing 
•    bidders  willing  to  pay  the  maximum  rate 
for  the  capacity,  the  LDCs  will  not  have 
that  opportunity.  If  there  are  no 
competing  bidders,  or  none  wiUing  to 
offer  the  maximum  rate.  LDCs  can 
negotiate  for  a  discounted  rate.  All  other 
shippers  with  firm  transportation 
capacity  at  discounted  rates  will  also 
have  to  match  competing  bids,  unless 
they  have  fixed-rate  contracts.  If 
shippers  have  long-term  contracts  for 
firm  transportation  with  fixed-rate 
provisions  that  are  below  the  maximum 
rate,  they  will  not  have  to  pay  the 
maximum  rate  or  match  competing  bids 
to  retain  their  capacity.  Nor  will 


2.  Discussion  of  Comments 

Many  LDCs  and  industrial  customers 
objected  to  the  proposal  to  jeopardize 
their  long-term  transportation 
arrangements  by  requiring  them  to 
match  competing  bids  to  retain  capacity. 
Some  LDCs  argue  that  this  procedure 
will  drive  up  their  costs  by  forcing  them 


"'  See.  eg:  Citizens  Gas  and  Coke  Utility. 
iRtersJale  Power  Company.  Panhaadle  Customer 
Croup,  and  UCI  Corporation. 

»'•  Eg.  Midland  Cogeneration  Venture  Limited 
Partnership.  New  England  Power  Company. 
Southern  California  Edison  Company.  Thermo 
Electron  Corporation.  Agricullural  Mineral 
Corporation.  The  Fertiliier  Institute.  Mississippi 
Chemical  Corporation.  Process  Gas  Consumer 
Croup  et  al.  and  Reynolds  Metals  Company. 


customers  that  receive  transportation 
under  individual  certificates,  rather  than 
part  284  open  access  blanket 
certificates,  have  to  match  competing 
bids,  because  the  provisions  of  this  rule 
do  not  apply  to  such  service. 

The  Panhandle  Pipeline  Group  argues 
that  there  are  no  findings  or  facts  to 
support  the  proposal  to  permit  sales 
customers  to  have  the  unilateral  right  to 
reduce  their  purchase  obligations  under 
their  sales  contracts,  and  note  that  the 
Commission's  attempt  to  allow  such 
unilateral  reductions  in  Order  No.  436 
were  expressly  rebuffed  by  the  court  in 
AGD  I.^''^  Pacific  Gas  Transmission 
Company  urges  the  Commission  to    .. 
honor  all  existing  firm  service 
agreements  between  pipelines  and  their 
customers,  absent  a  case-specific 
finding  that  a  particuLir  contract  is 
unduly  discriminatory,  or  otherwise 
anticompetitive  or  contrary  to  the  public 
interest.  Natural  characterizes  the 
proposal  in  the  NOPR  as  giving  a 
pipeline's  customers  the  right  to 
abrogate  existing  firm  sales  contracts 
with  their  pipeline  suppliers,  which  it 
opposes  as  one-sided  and  disruptive. 
Columbia  and  Natural  argue  that  if 
customers  have  the  right  to  revise  their 
contractual  obligations  to  purchase  gas. 
pipelines  should  also  have  the  right  to 
reduce  or  eliminate  their  obligations  to 
sell  gas. 

Columbia  states  that  its  primary 
concern  with  the  NOPR  involves  the 
one-sided  nature  of  the  contract 
renegotiation  process  for  sales  service. 
Columbia  notes  that  pursuant  to  its 
recent  global  settlement.^*"  Columbia 
entered  into  sales  agreements  with  its 
wholesale  customers  to  provide 
approximately  360  Bcf  of  sales  service 
annually  through  the  year  2004.  Under 
the  terms  of  the  NOPR.  according  to 
Columbia,  its  sales  customers  would  be 
able  to  pick  and  choose  the  precise  level 
of  sales  service  they  desire,  while 
Columbia  would  not  be  given  any 
similar  opportunity. 

Natural  points  out  that  it  entered  into 
new  contracts  effective  December  1, 
1990.  at  a  time  when  the  essential 
framework  of  open  access 
transportation  was  in  place  on  its 
system.  Natural  asserts  that  the  new 
contracts  are  for  limited  terms  of  not 
more  than  five  years,  and  that  it  has 
made  (or  retained)  supply  commitments 
with  producers  based  on  these  sales 


"»  Associated  Cas  Distnbulors  v.  FERC.  824  F. 
2d  981. 1013-21  (D.C  Cir.  1967)  cert,  denied  sub 
nom .  Interstate  Natural  Cas  Association  of 
Amenca  v.  FERC.  465  U.S  1006  (1988). 

»»»  See  Columbia  Gas  Transmission  Company.  49 
FERC ^  61.071  [\^9\,  reh's  denied.  51  FERC  1)61.194 
(1990). 
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contracts  with  its  LDCs.  According  to 
Natural,  the  Commission's  "wholesale 
abrogation"  approach  tests  the  limits  of 
the  Commission's  authority,  and 
undermines  the  confidence  of  parties  in 
the  efficacy  of  contracts  subject  to 
regulation  by  the  Commission.  Natural 
argues  that  if  customers  abrogate  these 
contracts  pursuant  to  the  final  rule, 
Natural  should  be  guaranteed  total 
recovery  of  any  resulting  costs. 

The  Commission  recognizes  that  the 
customers  of  Columbia  and  Natural  may 
have  had  more  choices  than  some  other 
customer  groups  during  the  recent,  post 
open-access  renegotiations  of  sales 
contracts.  Nevertheless,  neither 
Columbia  nor  Natural  currently  offers 
fully  unbundled  L'-ansporlation  and 
storage  services  of  a  quality  equal  to 
that  embedded  in  their  firm  sales 
service.  Thus,  their  customers  were  stiH 
subject  during  the  recent  contract 
negotiations  to  the  pipelines'  monopoly 
over  reliable,  no-notice  delivery  service 
for  which  the  customers'  right  to  adjust 
purchase  obligations  is  a  remedy. 

However,  the  Commission  has  crafted 
a  rule  that  balances  the  interest  of  the 
pipelines  and  their  customers  by 
permitting  pipelines  to  abandon  firm 
sales  obligations  where  customers  elect 
to  reduce  or  terminate  purchases,  and  to 
recover  100  percent  of  any  gas  supply 
costs,  as  Natural  urged,  incurred  as  a 
result  of  their  sales  customers'  elections. 
Knowing  that  the  pipelines  will  be 
entitled  to  100  percent  recovery  of  the 
costs  of  realigning  their  gas  supply 
contracts  (described  infra),  purchasers 
must  exercise  considerable  prudence  in 
deciding  whether  to  exercise  their  rights 
under  this  rule  to  reduce  or  terminate 
their  purchase  obligations.  This  is  an 
area  where  cooperation  between  a 
pipeline  and  its  sales  customers  can 
minimize  the  transistion  costs.  For 
example,  customers  can  postpone  the 
effective  date  of  their  reductions  of 
purchases  from  the  pipeline  to 
correspond  to  the  term  of  certain  of  the 
pipeline's  producer  supply  contracts  that 
would  have  to  be  renegotiated,  thus 
giving  rise  to  transition  costs,  if  the 
customers  terminate  purchases. 
However,  the  customer  will  be  making 
these  decisions  in  the  context  of  the 
restructuring  proceeding.  In  order  for 
these  choices  to  be  meaningful,  the 
pipeline  must  put  on  the  table  the  full 
range  of  unbundled  services,  and  the 
estimated  rates  for  those  services,  that  it 
expects  to  offer  to  comply  fully  with  the 
final  rule.  Only  then  can  customers 
make  rational  choices  and  elect  the 
services  that  nef  *  their  needs. 


B.  Transition  Costs  and  Rtcovery 
Mechanisms 

1.  Summary  and  Rationale 

The  Commission  recognizes  that 
pipelines  will  likely  incur  costs  as  a 
result  of  implementing  the  requirements 
of  this  rule.  The  issues  are  how.  to  what 
extent,  and  from  whom,  should  the 
pipelines  recover  those  costs. 

The  Commission  envisions  four  types 
of  costs.  The  first  type  are  the 
unrecovered  gas  costs  (or  credits) 
remaining  in  the  purchased  gas 
adjustment  (PGA)  Account.  191  when  a 
pipeline  adopts  market-based  pricing  for 
its  gas  sales  and  terminates  its 
purchased  gas  adjustment  mechanism 
(the  "Account  No.  191  balance").  The 
second  type  of  costs  may  result  from  the 
pipelines  realigning  their  existing  gas 
supply  contracts  with  producers  in 
connection  with  implementing  this  rule 
( "gas  supply  realignment  costs").  A  third 
type  are  the  costs  of  a  pipeline's  assets 
now  used  to  provide  bundle  sales 
service,  such  as  gas  in  storage,  and 
capacity  on  upstream  pipelines,  that 
cannot  be  directly  assigned  to  customers 
of  the  unbundled  services  ("stranded 
costs  ").  A  fourth  type  consists  of  costs 
associated  with  physically  implementing 
the  rule  [e.g.,  meters,  valves, 
communications  equipment)  ("new 
facility  costs"). 

Under  market-based  rates,  the 
pipeline  would  no  longer  recover  gas 
costs  through  a  PGA  mechanism,  but  it 
may  have  unrecovered  gas  cost  in 
Account  No.  191  when  it  discontinues 
that  recovery  mechanism.  The 
Commission  will  permit  pipelines  to 
"direct  bill"  the  Account  No.  191 
balance  to  their  former  bundled,  firm 
sales  customers,  as  proposed  in  the 
NOPR,  whether  or  not  the  customers 
elect  to  continue  as  firm  sales  customers 
on  an'unbundied  basis  after 
implementation  of  this  rule.  Tie 
unrecovered  gas  costs  shou'.u  i.ot  be 
billed  to  customer  who  are  not  sales 
customers  during  the  period  when 
liability  for  the  direct  bill  is  established, 
because  the  gas  purchase  costs  are  not 
incurred  for  them  and  they  would  not 
have  to  pay  those  costs  if  the  PGA  were 
to  continue.  Furthermore,  customers 
would  have  the  right  to  challenge  the 
prudence  of  the  gas  purchases  reflected 
in  the  Account  No.  191  balance.**' 

The  unrecovered  gas  costs  are  not 
future  costs  incurred  to  comply  with  the 
rule,  but  are  costs  incurred  prior  to 
implementation  of  the  rule.*'*  The 


Commission  8  proposal  in  the  NOPR  that 
the  underrecoveries  in  Account  No.  191 
would  be  direct  billed  put  pipeline 
customers  on  notice  that  they  would 
have  to  pay  any  such  costs  accured  after 
July  31, 1991.  the  issuance  date  of  the 
NOPR.  The  Commission  reiterates  that 
pipeline  Firm  sales  customers  will  be 
responsible  for  unrecovered  gas  costs  in 
Account  No.  191  accrued  prior  to 
implementation  of  this  rule.  Customer 
responsibility  for  commodity-related 
Account  No.  191  costs  may  be  based  on 
their  gas  purchases  for  the  twelve 
months  preceding  the  effective  date  of 
service  under  the  pipeline's  unbundled 
sales  certificate  (granted  under 
§  284.284),  and  for  unrecovered  demand 
charges  in  Account  No.  191,  based  on 
contract  entitlements  on  the  day 
preceding  that  effective  date.*"  The 
pipelines  must  permit  customers  to  pay 
the  direct  bill  in  either  a  lump  sum.  over 
twelve  months  or  over  some  other 
reasonable  period  of  time,  at  the 
customer's  option.***  Of  course,  a 
pipeline  must  refund  any  overrecoveries 
in  its  Account  No.  191  and  flow  through 
to  its  customers  any  refunds  it  receives 
that  are  attributable  to  the  relevant  past 
period. 

The  second  type  of  costs,  gas  supply 
realignment  costs,  may  result  from  the 
pipelines  having  to  reform  to  market 
levels,  or  terminate  altogether,  their 
existing  supply  contracts  with  producers 
in  connection  with  implementing  this 
rule.  The  Commission  w  ill  permit 
pipeline;-  full  cost  recovery  of  prudently 
incurred  gas  supply  realignment  costs 
deemed  to  be  eligible  under  this  rule.  To 
recover  those  costs,  a  pipeline  will  be 
permitted  to  use  either  a  negotiated  exit 
fee.  or  a  reservation  fee  surcharge 
recoverable  from  part  284  firm 
transportation  customers. 

Under  this  rule,  a  firm  entitlement 
holder  has  options  as  to  how  to  react  to 
gas  supply  realignment  costs:  It  may 
remain  a  sales  customer  of  the  pipeline: 
otherwise,  it  may  take  an  assignment  of 
the  pipeline's  existing  contracts  pay  an 
exit  fee/reser\ation  fee  surcharge  for 
costs  approved  by  the  Commission.  To 
mitigate  any  transition  costs  that  may 
arise,  the  Commission  strongly 


'"  See  TranjcontmenUl  Ca»  Pipe  Line  Corp.,  46 
FERC  ?  61.364  el  p  62.147  (1989) 

""  The  costs  are  incurred  prior  to 
implementation  niien  the  gas  is  taken  prior  to 


implementation,  even  though  paid  For  aflerMards. 
For  example,  there  may  have  tieen  a  biMmg  disput. 
See  Id  at  p  62.147. 

s«3  Pipelines  or  other  parties  to  the  restructuring 
proceedings  may  propose  other  mechanisms  if  the 
above  described  mechanism  it  inequitable — if  for 
example,  there  are  large  underrecoveries  but  very 
few  customers  were  making  purchases  during  the 
base  period. 

"•  Transcontinental  Cas  Pipe  Line  Corp  .  46 
FERC  f  61.364  at  p  6^147  (igpS):  Northwest  Pipeline 
Corp..  45  FERC  \  81.224  (1«8).  rehg grouted  in  part. 
46  FTRC  161.091  (19891. 
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recommends  assignment  of  gas  supply 
contracts.  Unless  the  specific  gas  supply 
contracts  prohibit  assignment,  the 
pipeline  would  assign  those  contracts  on 
a  non-discriminatory  basis  to  those  who 
choose  to  receive  assignments.^** 

If  there  are  excess  gas  supply 
contracts  held  by  the  pipeline  after 
assignment,  the  pipeline  should  realign 
those  contracts.  Where  the  pipeline 
remains  in  the  merchant  business,  it 
should  realign  its  portfolio  to  leave  it  a 
market  responsive  level,  enabling  it  to 
compete  en  a  even  basis  with  any  other 
merchant.  The  Commission,  in  a  section 
4  filing  hy  the  pipeline  to  recover  gas 
supply  realignment  costs,  will  perform 
two  levels  of  review. 

The  firsi  level  vill  be  an  eligibility 
review  to  detennine  whether  the 
resulting  realignment  costs  are 
attributable  to  events  which  occurred 
independently  of  the  final  rule,  or 
whether  they  are  attributable  to  the 
implementation  of  the  final  rule.  That 
proportion  of  gas  supply  realignment 
costs  which  are  determined  to  be 
attributable  to  the  final  rule  will  be 
eligible  for  100  percent  cost  recovery  if 
the  Commission  finds  that  the  costs 
were  prudently  incuned.  If  the 
Commission  finds  that  a  portion  of  the 
gas  supply  realignment  costs  are 
a'tributable  to  events  that  are 
independent  of  the  final  rule,  then  it  will 
treat  such  costs  accordingly  and 
continue  the  use  of  the  recovery 
mechanism  developed  in  Order  No.  528. 
Where  the  total  sum  of  gas  supply 
realignment  costs  is  partially  eligible 
and  partially  non-eligible,  parties  should 
devise  an  allocation  method  which 
divides  the  costs  among  the  two 
recovery  mechanisms  proportionately. 

The  second  level  of  review  will  be  for 
prudence.  In  eny  rate  filing,  all  costs  are 
subject  to  prudence  review;  the 
Commission  is  not  proposing  a  new 
standard  under  this  rule.  The 
Ccm.misslon's  primary  objective  in  any 
prudence  review  of  gas  supply 
realignment  costs  will  be  to  determine 
that  the  totr.l  amount  is  as  minimal  as 
possible.  Elements  of  this  determination 
should  i.iclude,  but  not  be  limited  to,  the 
fjliowing;  Whether  the  contract  terms 
were  reasonable  in  light  of  the  market 
conditions  existing  when  the  contract 
was  negotiated,  renegotiated  or 
terminated,  whether  the  contract 


realignment  costs  resulted  from  vigorous 
arm.s-length  negotiations,  and  whether 
there  was  a  bona  fide  effort  on  the  part 
of  both  parties  to  the  contract  to  arrive 
at  a  settlement. 

The  Commission  will  permit  prudently 
incurred  gas  supply  realignment  costs  to 
be  recovered  by  use  of  a  reservation  fee 
surcharge  or  an  exit  fee.  A  surcharge 
mechanism  will  be  in  addition  to  a 
pipeline's  reservation  charge  for  firm 
transportation  and  storage  services,  and 
will  thus  be  recoverable  from  all  part 
284  firm  transportation  customers.  The 
surcharge  will  not  be  applicable  to 
interruptible  transportation  service  or 
transportation  under  individual  NGA 
section  7(c)  certificates.  Parties  may  also 
negotiate  for  the  payment  of  an  exit  fee, 
in  lieu  of,  or  in  combination  with,  a 
reservation  fee  surcharge.  The  exit  fee 
could  be  a  cash  payment  made  by  a 
sales  customer  that  reduces  or 
terminates  its  sales  obligation  during  the 
restructuring  proceeding. 

The  pipeline  and  interested  parties 
may  negotiate  allocation  of  gas  supply 
realignment  costs  among  the  pipeline's 
various  firm  services  in  the  restructuring 
proceedings.  The  Commission  will  not 
specify  a  method  for  allocating  such 
costs.  Although  the  Commission  will  not 
require  a  sunset  date  for  a  reservation 
fee  surcharge  for  gas  supply  realignment 
costs,  all  parties  to  the  restructuring 
proceedings  are  encouraged  to  consider 
terminating  the  surcharge  on  a  date 
certain.**^ 

In  the  NOPR,  the  Commission  noted 
that  take-or-pay  costs  and  buyout/ 
bu\down  coPts  have  been  recoverable 
under  the  provisions  of  Order  No.  528, 
where  pipelines  agree  to  absorb  at  least 
25  percent  of  such  costs,  unless  the 
pipeline  has  implemented  a  market- 
based  price  for  its  gas  sales.  The  NOPR 
proposed  that  pipelines  be  able  to 
continue  to  seek  recovery  of  such  costs 
through  an  Order  No.  526  mechanism 
after  restructuring,  if  they  did  not 
implement  a  market-based  price  for  gas 
sales.  The  NOPR  sought  comment  on 
whether  some  other  mechanism  would 
be  more  appropriate,  with  or  without  an 
absorption  requirement,  for  recovery  of 
gas  supply  realignment  costs  that  result 
from  compliance  with  this  rule. 

After  considering  the  comments  on 
this  issue,  the  Commission  has 


""  Althjugh  the  Commission  will  not  prescribe  a 
certam  ar.bijinmen'/aliocation  mechanism,  it 
expects  thr  parties  to  adhere  to  non-discriminatory 
principles  that  w:il  result  in  equal  treatment  for  all 
potential  aj-.'.gnees  regardless  of  whether  they  are 
sales  customers  of  the  pipeline.  The  Commission 
expects  asuijinmenls  to  minimize  the  costs  that  will 
be  reco\ered  in  a  reservation  fee  surcharge  to  the 
fullest  extent  possible. 


concluded  that  pipelines  should  be 
entitled  to  recover  100  percent  of  their 
prudently  incurred  gas  supply 
realignment  costs  that  result  from 
compliance  with  this  rule.  However,  the 
Commission  will  not  allow  the  pipelines 
to  recover  100  percent  of  the  costs  until 
the  Commission  determines  they  have 
fully  complied  with  the  final  rule.  Thus 
the  policies  of  Order  Nos.  500  and  528, 
under  which  pipelines  absorbed  a 
percentage  of  take-or-pay  costs  will 
generally  not  be  applicable  to  recovery 
of  gas  supply  realignment  costs 
attributable  to  this  rule,^*'  although  the 
policies  of  Order  No.  528  will  continue 
to  apply  until  the  pipeline  fully  complies 
with  the  provisions  of  this  rule. 

The  policies  of  Order  Nos.  500  and  528 
were  designed  to  encourage  pipelines  to 
share  some  of  the  cost  of  the 
extraordinary  take-or-pay  liabilities  of 
the  early  and  mid-1980's.  The 
Commission  docs  not  anticipate  that 
pipeline  gas  supply  costs  that  are 
incurred  as  a  result  of  implementing  this 
rule  will  approach  the  order  cf 
magnitude  of  the  take-or-pay  liabilities 
of  that  era.  For  one  thing,  pipelines 
should  now  have  gas  supply  contracts 
that  are  more  responsive  to  the 
pipelines'  markets.  Customers  will 
undoubtedly  w^eigh  the  effects  of  paying 
the  gas  supply  realignment  costs  in 
deciding  whether  to  reduce  their 
purchase  obligations  to  pipelines  under 
currently  effective  contracts  or  to  take 
assignment  of  their  share  of  the 
pipelines'  current  contracts.  Although 
pipelines  will  not  be  asked  to  bear  any 
prudently  incurred  gas  supply 
realignment  costs  they  will  incur  as  a 
direct  result  of  the  restructuring  required 
by  this  ruls,  they  will  not  be  afforded 
protection  from  challenges  to  their 
prudence  in  this  matter.^** 


»"•  while  not  imposing  a  sunset  date,  the 
Comrrission  will,  three  years  tfter  the  effective  date 
of  this  rule,  audit  each  pipeline's  remaining  gas 
supply  contracts  to  ensure  that  the  pipeline  has 
sought,  with  due  diligence,  to  realign  its  contracts  to 
rf  fleet  Its  obligations  brought  about  by  this  rule.  If 
pipelines  and  their  customers  agree  to  a  sunaet  date 
for  filing  for  recovery  of  new  gas  supply  realignment 
costs  within  this  three  year  period,  the  Commission 
will  not  audit  that  pipeline's  gas  supply  contracts. 


»•'  On  Uie  other  hand,  if  a  pipeline  has  filed  for 
recovery  of  take-or-pay  or  contract  realignment 
costs  under  Order  No.  528,  the  policies  of  that  order 
continue  to  apply  to  those  costs.  Such  costs  may  not 
be  recharacterized  as  costs  attributable  to  the 
requirements  of  this  rule. 

"'  Nor  should  LDCs'  actions  in  restructuring 
proceedings  be  exempt  from  prudence  challenges 
under  applicable  law  in  proceedings  before  stale 
regulatory  commissions.  As  the  Commission  stated 
in  Order  No.  .S28-.^:  "[Ilts  action  in  authorizing 
interstate  pipelines  to  charge  LDCs  for  take-or-pay 
costs  should  not  be  viewed  as  preventing  action  by 
the  slate  commissions  to  require  partial  absorption 
of  those  coils  by  IDCs  in  accordance  with  federal 
and  slate  law  "  Mechanisms  for  Passlhrough  of 
Pipeline  Take-or-Pay  Buyout  and  Buydown  Costs.  54 
FERC  \  81.095  at  p.  61.308  (1991).  See  also  Kentucky 
West  Virginia  Gas  Co.  v.  Pennsylvania  Public 
Utility  Commission.  837  F.2d  600  (3d  Cir.  1966).  cert, 
denied.  488  U.S.  941  (1968):  and  Pike  County  Light 
and  Power  Company  v.  Pennsylvania  Public  Utility 
Commission.  465  A.2d  735,  737-738  (1983). 
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The  third  type  of  costs,  stranded 
costs,  are  costs  now  incurred  by 
pipelines  in  connection  with  their 
bundled  sales  services  that  cannot  be 
directly  allocated  to  customers  of  the 
unbundled  service,s.  For  e.xample, 
pipelines  may  retain  unclaimed  or 
unneeded  upstream  pipeline  capacity 
even  after  assignment  of  portions  of  that 
capacity  to  their  firm  transportation 
customers.  Similarly,  the  pipelines  may 
have  unbooked,  open-access,  contract 
storage  beyond  their  storage  needs  for 
balancing  and  system  management. 

Stranded  costs  and  the  fourth  type  of 
costs,  for  new  facilities,  should  be 
treated  like  all  other  prudently  incurred 
costs,  and  the  pipeline  should  file  to 
recover  such  costs  in  a  general  rate 
filing  under  NGA  section  4.  Including 
|nevv  facilities  costs  and  stranded  costs 
for  consideration  in  a  general  rate  case 
Will  permit  a  full  review  of  their 
legitimacy,  and  case-specific  decisions 
on  how  to  allocate  these  costs.  While 
the  Commission  anticipates  that  most  of 
the  costs  of  new  facilities  would  be 
includable  in  rate  base,  and  therefore 
affect  reservation  fees  for  transportation 
services  or  the  demand  charge 
component  of  other  services,  there  is  no 
way  of  anticipating  the  nature  and 
amount  of  the  stranded  costs,  and  thus 
no  way  at  this  time  of  devising  an 
appropriate  billing  mechanism  on  a 
generic  basis. 

2.  Discussion  of  Comments 

Most  of  the  commenters.  including 
LDCs,  support  the  ability  of  the 
pipelines  to  recover  100  percent  of  their 
prudently  incurred  transition  costs, 
although  no  commenter  proposed  any 
specific,  detailed,  cost  recovery 
mechanism.**"  Virtually  all  of  the 
comments  on  transition  costs  addressed 
gas  supply  costs.  Pipelines  propose  that 
recovery  of  gas  supply  costs,  incurred  to 
realign  contracts  with  producers  as  a 
result  of  implementing  this  rule,  should 
be  through  a  direct  bill  or  exit  fee,  not 
through  a  commodity  surcharge,  which 
they  argue  would  put  them  at  a 
disadvantage  in  a  highly  competitive 
market.*'"  Producers  also  favor  a  direct 
bill  mechanism,  arguing  that  volumetric 
surcharges  will  result  in  lower  netback 
prices  to  them.**'  On  the  other  hand. 


'"*  See.  e.g.  Associated  Gas  Distribulore. 
Brooklyn  Union  Gas  Company,  and  United 
Distribution  Compamet 

*""  E^^  Enron  Interstate  Pipelines.  National  Fuel 
Gas  Supply  Corporation.  Nalural  Ca*  Pipeline 
Company  of  Amenca.  Tenneco  Gas.  and  Panhandle 
Eastern  Pipeline  Group 

"'  Efi-  Indfprndpni  Pi-troleum  Association  of 
America.  MESA  Ljmiled  Partnership.  Nalural  Gas 
Supply  Assoaaiion  and  Indicated  Producers,  and 
Yates  Petroleum  Corporation. 


LDCs  and  state  commissions  generally 
favor  volumetric  surcha.'^es.  and  oppose 
direct  bills,  which  they  argue  will 
encourage  b\pas8  tjy  large  uidustrial 
end  users^^^  Ihe  California  Public 
Utilities  Commission  argues  for  partial 
absorption  of  gas  supply  costs  by 
pipelines  as  an  incentive  to  minimize 
transition  costs.  Several  LDCs  propose 
that  the  Commission  authorize  pipelines 
to  amend  their  contracts  with  producers 
to  avoid  the  costs  of  supply  no  longer 
needed  as  a  result  of  restructuring,  and 
some  suggest  that  producers'  access  to 
transportation  service  should  be 
conditioned  on  granting  the  pipeline 
relief  from  its  contractual  obligations  for 
such  supply.*'" 

The  Commission  is  authorizing  100 
percent  recovery  of  prudently  incurred 
gas  supply  realignment  costs  incurred  as 
a  result  of  the  full  implementation  of  the 
rule  because  of  the  further  significant 
industry-wide  restructuring  imposed  by 
the  Commission  in  this  rule.  Any 
indication  that  pipehnes  were  lax  in 
their  effetts  to  minimize  gas  supply 
realignment  costs  will  be  subject  to  a 
challenge  for  prudence  and  careful 
scrutiny  by  the  Commission,  as 
discussed  above.  In  Order  No.  500  the 
Commission  adopted  rules  to  allow  the 
pipelines  to  recover  prudently  incurred 
contract  reformation  costs.  That 
program  has  been  in  place  for  over  four 
years.  Indeed,  the  Commission  has 
found  that  the  take-or-pay  problem  has 
been  "substantially  resolved."  ***  The 
Commission  is  strongly  encouraging 
pipelines  to  take  additional  steps,  as 
soon  as  possible,  to  reahgn  their 
obligations  to  sell  gas  resulting  from 
customer  choices  brought  about  by  this 
rule. 

Pipelines  must  be  able  to  show  that 
any  gas  supply  realignment  costs  for 
which  they  seek  100  percent  recovery 
are  attributable  to  their  actions  taken  in 
response  to  this  rule,  and  that  such  costs 
have  been  minimized  by  vigorous  arms- 
length  negotiations  with  their  producer/ 
suppliers.  Thus  the  possibility  of  having 
to  defend  the  incurrence  of  such  costs, 
and  suffer  disallowance  of  recovery, 
should  provide  sufficient  incentive  for 


•"  Eg.  Distributors  Advocating  Regulatory 
Reform.  Michigan  Consolidated  Gas  Company. 
Northern  Indiana  Public  Service  Company.  New 
England  Conference  of  Public  Utility 
Commissioners.  National  Association  of  Regulatory 
Utility  Commissioners,  and  Alat>ama  Public  Service 
Commltsion. 

"»  E.g..  City  of  Colorado  Springs.  Mobile  Gas 
Service  Corporation  et  aL  Northern  Oittributor 
Group,  and  Pacific  Gas  and  Electric'Company. 

'**  Regulation  of  Natural  Gas  Pipelines  Af«er 
Partial  Wellhead  Decontrol.  FERC  Stats.  &  Regs. 
(Regulation  Preamble*  1966-1990)  f  30.667  at  p. 
31.523  (Order  No.  SOO-H). 


pipeline  diligence  in  minimizing  these 
costs. 

A  fixed  surcharge  on  firm 
transportation  reservation  rates  is 
selected  (traditionally  called  a  "demand 
surcharge"),  because  it  passes  through 
the  pipeline's  costs  of  adjusting  its  gas 
supply  inventory  to  the  customers 
whose  choices  give  rise  to  the  costs,  and 
the  customers  that  will  benefit  from  the 
unbundling  and  restructuring  required 
by  this  rule.  The  reservation  fee 
surcharge  mitigates  some  of  the  "net- 
back  '  effect  on  wellhead  prices  of  a 
volumetric  surcharge  on  all  throughput, 
which  might  jeopardize  the  ability  of 
producers  to  develop  new  gas  supplies 
by  lowering  wellhead  prices  even  more 
than  current  market  conditions  have 
already.  The  Commission  has  already 
explained  in  detail  in  Order  Nos.  500-H 
and  500-1  why  it  does  not  choose  to  try 
to  revise  producer  contracts  under  NGS 
section  5.*»*  While  in  Order  No.  50O-H 
the  Commission  conditioned  producers' 
access  to  transportation  service  on  their 
willingness  to  give  the  pipelines  certain 
credits  against  the  pipelines'  take-or-pay 
obligations,  the  Commission  is  very 
reluctant  to  create  disincentives  to 
producers  to  market  their  available 
reserves  to  willing  buyers  by  requiring 
them  to  relinquish  their  contractual 
rights,  or  placing  other  conditions  on 
their  access  to  willing  buyers  in  the 
marketplace. 

Several  LDCs  and  state  commissions 
ask  that  an  LDC  not  be  assessed 
transition  costs  attributable  to  former 
industrial  customers  that  have  by- 
passed their  system,  and  now  receive 
service  directly  from  the  interstate 
pipeline  that  serves  the  LDC*"  The 
Commission  will  consider  requests  from 
LDCs  for  two  forms  of  relief,  where  they 
can  show  a  direct  nexus  between  the 
by-pass  and  the  costs  at  issue:  (1)  A 
reduction  in  an  LDCs  contract  demand 
and  reservation  fee  charges,  with  the 
industrial  customer  picking  up  the  LDCs 
reduced  portion  directly,  and  (2)  a 
transfer  from  the  LDC  to  the  industrial 
customer  of  the  LDCs  share  of 
transition  costs  that  are  attributable  to 
that  customer.  Although  the  Commission 
has  denied  similar  requests  for  relief  in 
the  past,**''  and  will  not  grant  generic 


•*•  Regulation  of  Natural  Gas  F*ipelines  After 
Partial  Wellhead  Dacontrol.  FERC  Stats,  ft  Regs. 
(Regulations  Prsambles  1986-1980)  \  30,687  (Order 
No.  MXMl).  oroM- on /eA»  FERC  Suts.  ft  Regs. 
(Regulations  PrsamblM  1966-1990]  \  30.880  (Order 
No.  500-1). 

"•  Illinois  Power  Company.  Tennessee  Valley 
Municipal  Cai  Asaociation.  United  Distnbittlon 
Company,  and  Hhnois  Commerce  Commlimon. 

•"  See  Northern  Illinois  Gas  Company  v.  Natural 
Cos  Pipeline  Company  of  America.  47  FERC 
1  61.396  (HW).  48  FERC  1  61.337  (1969).  49  FERC 
t  61.098  (1989).  56  FERC  1 61.215  (1991). 
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relief  here  to  LDCs  in  this  situation,  it 
will  consider  requests  for  such  relief 
concerning  future  transactions  in  the 
context  of  the  new  regime  of  this  rule  on 
a  case-by-case  basis. 

3.  Great  Plains  Gas 

The  Dakota  Gasification  Company 
(Dakota),  the  current  owner  of  the  Great 
Plains  Gasification  Project,  which 
operates  a  plant  for  the  conversion  of 
coal  into  synthetic  natural  gas,  requests 
that  a  special  billing  mechanism  be 
authorized  for  any  of  the  pipelines  that 
purchase  gas  from  the  project,  if  they 
terminate  their  PGA  mechanisms  and 
implement  market-based  pricing  of  gas 
ujider  this  rule.  The  synthetic  gas  from 
Great  Plains  is  priced  substantially 
above  current  market  clearing  prices. 
Dakota  also  requests  that  the  firm 
transportrftion  capacity  on  such 
pipeline?  used  for  transporrMon  of  the 
synthetic  gas  not  be  subject  to 
abandonment  in  the  restructuring 
proceedings.  Dakota  notes  that  the 
Commission  recently  approved  a 
settlement  in  the  restructuring 
proceeding  of  Transcontinental  Gas 
Pipeline  Corporation  (Transco)  that 
provided  for  a  volumetric  surcharge  on 
system  throughput  to  recover  the  above- 
market  gas  costs  and  associated 
transportation  ccsts  related  to  its 
obligations  to  purchase  synthetic  gas 
from  Great  Plains."^ 

There  are  three  other  pipelines  that 
purchase  s>Tithetic  gas  from  Great 
Plains— A.NIR  Pipeline  Company.  Natural 
Gas  Pipeline  Company  of  America,  and 
Tennessee  Gas  Pipeline  Company.  The 
Commission  will  consider  any  proposals 
in  these  pipelines'  restructuring 
proceedings  for  a  special  billing 
mechanism  and  special  treatment  for  the 
associated  transportation  capacity  for 
Great  Plains  gas  consistent  with  the 
precedent  in  the  Transco  proceeding. 

C.  Schedule  and  Procedure 

1.  Summary  I 

As  proposed  in  the  NOPR,  the 
Commission  intends  to  rely  initially  on 
the  parties  in  the  restructuring 
proceedings  on  each  pipeline  system  to 
work  out  the  details  of  compliance  with 
this  rile.  To  this  end,  the  Commission  is 
instituting  restructuring  proceedings  (the 
RS  proceedings)  for  each  interstate 
pipeline  affected  by  this  rule  by  means 
of  the  notice  issued  contemporaneously 
with  this  rule.  Section  284.14  is  added  to 
the  general  provisions  of  part  A  of  part 
284,  as  a  temporary  provision  to  govern 
the  implem.entation  of  this  rule.  The 


"*  Transcontinental  Cas  Pipe  Line  Corporation, 
53  FERC?  61.448  at  p.  62.332  (1991). 


process  of  implementation  thus  begins 
VfTith  the  issuance  of  this  order  and 
notice.  Interested  parties  may  file 
motions  to  intervene  in  each  RS  docket 
within  30  days  after  issuance  of  this 
rule.  The  pipeline  or  any  other 
interested  party  may  file  a  motion  to 
consolidate  the  RS  proceedings  with  any 
related  pending  proceedings  within  45 
days  of  issuance.  In  addition,  if  a 
pipeline  believes  that  any  part  of  its 
existing  services,  tariff  provisions,  and 
rates  already  comply  fully  with  the 
provisions  of  this  rule,  it  can  inform  the 
Commission  at  this  time.  The  pipeline 
must  support  its  belief  with  a  detailed 
explanation  of  how  its  tariffs  already 
comply  with  the  different  features  of  the 
rule.  The  Commission  will  act  promptly 
to  review  any  such  claim  so  that  the 
pipeline  and  other  interested  parties  will 
know  whether,  and  if  so,  what  further 
action  will  be  needed  by  the  pipeline  to 
fully  comply  with  this  rule. 

No  later  than  60  days  after  issuance  of 
this  order,  pipelines  must  initiate 
discussions  on  implementation  of  the 
rule  with  the  intervenors  in  their 
assigned  RS  proceeding.  Pipelines  must 
serve  each  intervenor  in  their  RS 
proceedings  a  summary  of  their 
proposals  for  full  compliance  with  the 
rule,  including  pro  forma  rates,  no  later 
than  90  days  after  issuance  of  this  order. 
Also,  to  facilitate  timely  and  full 
compliance,  the  Commission's  staff  will 
convene  a  pre-filing  conference  in  each 
RS  proceeding,  within  a  reasonable 
period  of  time  after  the  pipeline's 
summary  proposal  has  been  served,  but 
before  the  pipeline's  deadline  for 
making  its  complaince  filing,  to  assist 
the  parties  in  developing  the  full  range 
of  issues  to  be  addressed  on  that  system 
and  structuring  the  shape  of  the 
compliance  filings. 

Each  pipeline  is  assigned  a  deadline 
in  the  new  §  284.14  and  the  companion 
notice  for  m.aking  its  tariff  filings  to 
comply  fully  with  this  rule.  The  first 
group  of  filings  will  be  due  by  October  1. 
1992,  and  the  three  remaining  groups  of 
filings  are  due  by  November  2, 1992. 
Decem'oer  1, 1992.  and  December  31. 
1992,  respectively.  These  compliance 
filings  should  be  made  earlier  than  these 
deadlines,  if  possible.  The  effective  date 
(or  dates)  of  the  full  implementation  of 
each  pipeline's  compliance  will  be 
subject  to  Commission  approval  on  a 
case-by-case  basis.  The  Commission 
will  issue  an  order  on  each  compliance 
filing,  either  accepting  it  for 
implementation  on  a  prospective  basis 
or  establishing  appropriate  procedures. 
A  timeline  showing  this  implementation 
schedule  is  appended  to  this  order.  The 
Commission  expects  to  act  on  all 


compliance  filings  in  time  for  ail 
pipelines  to  i.mplement  this  rule 
sufficiently  in  advance  of  the  1993-94 
winter  heating  season  to  provide 
customers  with  an  adequate  opportunity 
and  adequate  time  to  schedule 
necessary  services  for  that  season. 

2.  Discussion 

As  discussed  above,  the  Commission 
has  found  that  the  current  regulatory 
structure,  and  in  particular  the  pipelines' 
existing  bundled,  cUy-gate.  firm  sales 
service,  is  and  will  continue  to  be  an 
unreasonable  restraint  of  trade  which 
causes  competitive  harm  to  all  segments 
of  the  natural  gas  industry  because, 
among  other  things,  it  provides  the 
pipelines  with  an  undue  advantage  and 
subjects  other  gas  sellers  to  an  undue 
disadvantage.  Therefore,  the 
Commission  has  found  that  the 
pipelines'  bundled,  city-gale  firm  sales 
service  violates  sections  4{b)  and  5(a)  of 
the  Natural  Gas  Act.  Accordingly,  the 
Commission  is  adopting  remedies  that 
must  be  complied  witti  as  soon  as 
possible  to  remedy  the  violations  of  the 
Natural  Gas  Act  promptly  and  to 
eliminate  the  anticompetitive  conditions 
that  currently  exist. 

To  that  end,  the  Commission  seeks  to 
ensure  that  all  pipelines  will  be  in  full 
compliance  with  the  final  rule  for  the 
1993-1994  winter  heating  season.  While 
the  Commission  anticipates  that  many 
pipelines  will  be  able  to  implement  all 
required  elements  of  the  final  rule  in 
advance  of  the  1992-93  winter  heating 
season,  other  pipelines  may  not  be  able 
to  formulate  specific  proposals  and 
complete  their  negotiation  with  all 
interested  parties  as  expeditiously  for 
various  pipeline-specific  reasons. 
Meaningful  implementation  of  this  rule 
on  each  pipeline  system  will  require 
existing  sales  and  transportation 
customers,  competing  gas  merchants, 
and  other  interested  parties  to  have  an 
opportunity  to  consider  the  various 
sales,  transportation  and  storage 
services  that  will  result  from  the  final 
rule,  and  to  work  out  the  operational 
details  with  the  pipeline,  sufficiently  in 
advance  of  the  winter  heating  season  to 
permit  the  development  of  strategies  for 
meeting  peak  season  demand.  At  least 
for  some  pipelines,  it  appears  unlikely 
that  implementation  of  this  rule  would 
be  complete  in  time  for  the  1992-93 
winter  heating  season.  Therefore,  while 
the  Commission  strongly  encourages 
compliance  with  this  rule  this  calendar 
year,  on  balance  the  Commission  has 
concluded  that  it  should  not  require  full 
compliance  with  this  rule  until  the  1993- 
94  winter  heating  season.  This  will 
afford  the  pipelines  and  interested 
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parties  enough  time  to  work  out  the 
operational  details  and  make  all 
adjustments  necessary.  The  Commission 
does  not  anticipate  any  reason  for 
further  delay  in  implementation. 

Considerable  benefit  will  be  realized 
from  implementation  of  the  final  rule  by 
all  pipelines  in  the  same  general  time 
fram.e,  rather  than  staggered  over 
several  years.  A  coordinated 
implementation  can  facilitate  the 
development  of  market  centers,  the 
allocation  of  capacity  between  upstream 
and  downstream  pipelines  and  their 
users,  and  the  allocation  of  storage 
facilities.  It  will  also  permit  market 
participants  to  develop  more  options  for 
the  deliver^'  of  gas  out  of  any  given 
supply  basin  or  into  any  given  city-gate 
m.arket  using  a  single  or  multiple 
pipeline  paths  and  storage 
combinations.  Also,  by  starting  now 
towards  full  implementation  for  the 
1993-{?4  winter  season,  parties  will  be 
able  to  arrange  for  the  full  range  of 
storage  service  options  for  that  winter 
heating  season,  because  the  storage 
injection  season  begins  as  early  as 
March  1,  of  the  preceding  spring  for 
some  pipeline  systems. 

Another  side  of  enabling  market 
participants  to  evaluate  all  service 
options  contemporaneously,  is  that  they 
can  also  evaluate  all  the  costs 
associated  with  the  available  options, 
especially  transition  costs,  and  develop 
a  strategy  that  will  best  mitigate  the 
transition  costs.  In  the  Commission's 
view,  reliance  on  well-informed 
customer  choices  is  the  best  way  to 
minimize  transition  costs,  rather  than 
delaying,  deferring,  orphasing-in  critical 
elements  of  this  rule. 

The  phasing-in  of  the  requirements  of 
this  rule  would  not  be  consistent  with 
the  Commussion's  goals  here.  The 
unbundling  of  sales  and  transportation 
services  m.akes  it  possible  for  the 
Commission  to  perm.it  pipelines  to  sell 
gas  under  the  blanket  sales  certificates 
on  a  basis  analogous  to  unregulated 
sellers.  If  also  enables  the  Commission 
to  ensure  that  transportation  and 
storage  will  be  available  for  all  gds 
supplies  on  equal  terms.  Unbundling  in 
combination  with  the  new  no-notice 
transportation  service,  access  to  storage. 
the  capacity  release  mechanisms,  and 
other  capacity  adjustm.ent  m.echanisms 
in  this  rule  will  enable  market 
participants  to  function  without  thf 
anticompetitive  infiuences  from  the  past 
regulatory  environment.  I'niess  these 
are  all  implem,ented  in  a  generally 
contemporaneous  time  frame,  past 
restrictions  on  the  functioning  of  the 
market  will  continue,  and  the 
Commission's  purposes  here  may  not  be 


achieved  within  a  reasonable  period  of 
time.  More  importantly,  these  provisions 
must  be  implemented 
contemporaneously  in  order  for  market 
participants  to  be  able  to  replicate  the 
bundled  service  provided  by  pipelines 
today.  These  considerations  have 
guided  the  Commission's  development 
of  the  im.plementation  procedures  and 
schedule  discussed  below. 

The  notice  issued  contemporaneously 
with  this  order  assigns  an  RS  docket 
number  to  each  pipeline  restructuring 
proceeding.  If  a  pipeline  believes  that  its 
existing  tariffs  or  settlements  already 
Filed  with  the  Commission  achieve  the 
full  objectives  of  this  rule,  or  that  a 
proceeding  currently  pending  before  the 
Commission  constitutes  an  appropriate 
vehicle  for  its  compliance  with  this  rule, 
it  must  file  a  motion  in  the  RS  docket 
with  the  Commission  within  45  days 
after  issuance  of  this  order,  setting  forth 
the  basis  for  its  belief  and  indicating 
whether  it  wants  to  terminate  the 
currently  pending  proceedings, 
consolidate  them  with  RS  docket,  or 
terminate  the  RS  docket. 

The  Commission  will  act  promptly  to 
address  any  such  requests,  so  parties 
can  have  the  benefit  of  the 
Commission's  views  before  they  have  to 
engage  in  discussion  under  the 
restructuring  requirements  of  the  rule.  If 
the  Commission  agrees  that  any  or  all 
aspects  of  a  pipeline's  current  ser\'ices, 
tariff  provisions,  or  rates  comply  fully 
with  the  rule,  then  there  is  no  need  for 
the  parties  to  engage  in  the  restructuring 
proceedings  established  here,  or  at  least 
as  to  the  aspects  that  already  fully 
comply.  The  Commission  may  not  be 
able  to  provide  this  guidance  before  the 
parties  are  required  to  begin  discussion 
under  the  timetable  established  in  this 
order.  However,  the  Commission  will 
endeavor  to  act  on  these  filings  as 
quickly  as  it  can. 

Motions  to  intervene  in  the 
restructuring  proceedings  after  the 
pipelines'  compUance  filings  to  fully 
implement  the  rule  are  made  will  not  be 
viewed  with  favor.  The  speed  and 
success  of  implementation  of  this  rule 
will  depend  largely  on  the  involvement 
of  all  Interested  parties  {including 
producers,  shippers  and  potential 
shippers,  marketers,  state  commissions, 
and  end-users,  as  well  as  small-,  large-, 
and  medium-sized  1J3C9)  in  the 
discussions  that  will  precede  the 
pipelines'  filings  to  comply  with  the  rule, 
and  the  attempted  intervention  of 
interested  parties  after  those 
discussions  have  culminated  in  the 
compliance  filings  will  generally  be 
disruptive. 


The  Commission  encourages  the 
pipelines  to  develop  a  consensus  on,  or 
substantial  support  for,  their  plans  of 
full  implementation  before  making  the 
required  restructuring  filings,  if  possible. 
To  this  end,  this  order  requires  each 
pipeline  affected  by  this  rule  to  initiate 
discussions  with  its  customers  and  other 
interested  parties  no  later  than  60  days 
after  issuance  of  this  order.  Each 
pipeline  must  serve  a  summary  of  its 
proposed  plan  of  full  implementation  to 
the  intervenors  no  later  than  July  7, 1992, 
following  the  procedure  used  by  the 
Commission's  htigation  staff  for  serving 
"top  sheets"  in  a  rate  case.  This 
summary  must  include  a  description  of 
how  the  pipeline  proposes  to  implement 
fully  all  aspects'of  the  final  rule, 
including  any  terms  and  conditions  the 
pipeline  proposes  for  maintaining 
operational  control  of  its  system  and  the 
reasons  why  the  pipeline  believes  these 
are  necessary,  and  pro  forma  illustrative 
rates  for  the  restructured  ser\ices. 

Furthermore,  the  Commission  is 
directing  its  staff  to  convene  at  least  one 
conference  in  each  restructuring 
proceeding  prior  to  the  pipeline's 
deadline  for  making  its  restructuring 
filing.  These  will  be  publicly  noticed 
conferences,  convened  for  the  purpose 
of  assisting  the  pipehne  and  interested 
parties  in  delineating  the  issues  that 
need  to  be  resolved  in  the  pipeline's 
compliance  filing  and  to  discuss  the 
structure  of  that  filing.  The  conference  in 
each  proceeding  should  be  convened  no 
sooner  than  90  days  nor  later  than  180 
days  after  issuance  of  this  order.  The 
conferences  may  be  convened  at 
locations  that  are  convenient  to  the 
representatives  of  the  pipeline  and 
intervenors.  not  necessarily  at  the 
Commission's  headquarters  in 
Washington,  DC,  The  Commission  staff 
will  report  to  the  Commission,  if  needed, 
the  status  of  pre-compliance  filing 
discussions  at  the  public  conference  to 
assist  the  Commission  in  identifying 
early  any  problems  that  may  be 
hindering  the  full  and  timely 
implementation  of  this  rule. 

The  nature  of  the  pipelines'  filings 
may  vary  somewhat,  depending  on  the 
extent  to  which  the  pipeline  has 
previously  incorporated  features 
required  by  this  rule  into  its  current 
tariff  and  portfolio  of  services.  However, 
all  of  the  pipelines'  filings  will  be 
compliance  filings  pursuant  to  the 
Commission's  findings  and  rulings  in 
this  final  rule  under  section  5  of  the 
Natural  Gas  Act  (NGA).  and 
authorizations  granted  under  NGA 
section  7. 

The  Commission  recognizes  that  some 
components  of  the  restructured  rates 
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will  be  higher  than  the  same  component 
(or  an  equivalent  component)  under 
existing  rates.  However,  the  pipelines 
are  required  to  sxsbmW  pro  forma  tariff 
sheets  that  are  based  on  the  same  cost 
of  service  and  total  throughput  as  their 
ciurently  effective  rates.  Thus,  the 
restructuring  will  not  result  in  any 
overall  increase  in  rates.  Where  changes 
in  rate  design  result  in  rale  increases  in 
certain  components  of  the  rates,  or  to 
certain  customers  or  customer  classes, 
the  Commission  will  permit  the 
increases  in  the  compliance  Tiling 
because  it  is  related  to  a  Commission 
directed  modincation  In  the  pipeline's 
rate  structure.**' 

Furthermore,  pipelines  may  file 
notices  of  rate  changes  pursuant  to 
Section  4  of  the  NGA  in  conjunction 
vdth  Lheir  restructuring  filings  that  have 
no  direct  relationship  to  the  required 
restructuring,  but  simply  reflect  changes 
in  costs  or  throughput.  The  pipelines 
may  also  seek  rate  increases  due  to 
implementation  of  this  rule  in  a  NGA 
section  4  filing.  However,  whether  filed 
to  reflect  changes  due  to  restructured 
rate  design  or  other  things,  such  notices 
cf  rate  changes  should  be  filed 
separately  from  the  restructuring  filings, 
and  will  be  assigned  different  docket 
numbers,  because  the  effective  dates  of 
rate  changes  filed  under  section  4  will 
not  necessarily  coincide  with  the 
effective  dates  of  the  restructuring 
filings. '°°  Pipelines  will  not  be 
permitted  to  implement  contested 
features  of  their  restructuring  proposals 
prematurely  by  incorporating  them  in  a 
separate  section  4  filing. 

The  pipelines  should  propose  effective 
dates  for  their  restructuring  that  will 
provide  for  full  compliance  sufficiently 
in  advance  of  the  1993-1994  heating 
season,  as  discussed  above.  Many 
commenters  have  suggested  that 
unbundling  should  not  be  implemented 
just  prior  to  or  during  peak-load  season. 
As  discussed  previously,  the 
Commission  concurs.  Because  the 
effective  date  of  full  implementation  will 
not  occur  until  the  Commission  accepts 
the  tariff  sheets  in  the  compliance  filing, 
the  Commission  will  ensure  that  no 
pipeline  has  to  implement  the  rule 

during  a  peak-load  season.*"'  The 


"'See  A,Vfl  Pipeline  Co.  v.  FERC.  883  F2d  959 
(D.C  Cir.  1988)  (Commisston  can  permit  rate 
increases  as  part  of  cooipliance  Tiling  to  trnplement 
Commission  di,-eclsd  modifications  under  section 
5(a)  of  the  NGA.). 

'">'  Also,  as  discussed  above,  the  final  Policy 
Stdtement  on  Incentive  Ratemaking  will  address  the 
rtlationahip,  if  any.  between  the  final  rule  In  these 
deckels  and  the  filing  of  any  incentive  ratemaklng 
proposals  for  non-competititve  pipeline  servicis. 

'"'  However  nothing  here  precludes  early 
implementation  ti  the  pipeline  and  the  partie*  agree 
otherwise. 


Commission  strongly  believes  that  all  of 
the  pipelines  affected  by  this  rule  will  be 
able  to  implement  the  full  requirements 
of  this  rule  for  the  199^-1994  winter 
healing  season.  Thus,  most  pipelines 
should  be  fully  unbundled  in  compliance 
with  this  rule  by  the  spring  or  summer  of 
1993.  In  any  event,  the  effective  dates 
for  each  plan  will  be  subject  to 
Commission  approval  on  a  case-by-case 
basis,  in  view  of  the  degree  of  support 
by  interested  parties  and  conformity  to 
the  goals  and  requirements  of  this  rule. 
However,  the  Commission  will  not 
tolerate  delays  that  would  prevent 
implementation  for  the  1993-1994 
heating  season. 

The  compliance  filings  must  address 
each  and  every  feature  of  the 
restructuring  required  by  this  final  rule 
and  include  a  detailed  explanation  of 
how  the  pipeline  intends  to  implement 
those  features.  They  must  include  tariff 
provisions  to  implement  all  of  the 
elements  in  new  5  284.14,  including 
unbuntlled  sales,  storage,  and 
transportation  service  on  an  open 
access,  nondiscriminatory  basis,  to 
achieve  full  equality  of  service,  and  to 
allocate  capacity  rights  on  the  pipeline's 
facilities  and  on  upstream  pipelines  to 
the  pipeline's  firm  customers. *°*  There 
must  be  tariff  provisions  specifying  the 
operational  conditions  necessary  to 
provide  no-notice  transportation  service, 
maintain  adequate  pressure  and  reliable 
service  at  all  times,  and  specifying 
procedures  for  operating  under 
curtailment  of  gas  supply  or  capacity. 
These  filings  must  also  include  tariff 
provisions  to  implement  a  capacity 
release  program  in  conformity  to  the 
requirements  of  this  final  rule. 

The  pro  forma  rates  must  reflect  the 
currently  approved  cost  of  service  and 
incorporate  the  straight  fixed  variable 
method  of  rate  design  unless  the 
Commission  approves  otherwise.  As 
discussed  in  section  VIII,  supra,  the 
filing  must  include  a  comparison  of  the 
revenue  responsibility  of  each  of  the 
pipeline's  historic  customer  classes 
under  SFV  and  the  pipeline's  last 
approved  cost  classification  method.  If 
the  revenue  responsibility  of  any  class 
increase  10  percent  or  more,  the  pipeline 
must  also  include  a  phase-in  plan  for 
implementation.  The  filing  must  include 
detailed  explanations  of  the  reasons  for 
each  of  the  pipeline's  proposed  rates, 
tariff  provisions,  and  operational 
provisions,  and  must  include  the 
pipeline's  estimate  of  the  costs  it 
expects  to  incur  as  a  result  of  complying 
with  this  final  rule,  and  any  mechanisms 


proposed  to  recover  those  costs. 
Additionally,  pursuant  to  the  Notice  of 
Proposed  Pol icv  Statpment  on  Incentive 
Regulation  (Docket  \o.  PL92-1-000). 
issued  March  13. 1992,^"3  the 
Commission  is  receiving  public  comment 
on  incentive  ratemaking.  In  issuing  the 
notice  of  propo.sed  policy  statement,  the 
Commission  recognized  that  the 
pipelines  may  want  to  utilize  incentive 
ratemaking  proposals  as  a  competitive 
tool  in  the  restructuring  proceedings. 
Subject  to  the  Commission's  actions  in 
the  final  policy  statement  on  incentive 
regulation,^°*  the  pipelines  may  wish  to 
file  an  incentive  rate  proposal  along 
v\ith  its  restructuring  compliance  filing. 
Any  such  incentive  ratemaking  proposal 
filed  contemporaneously  with  the 
restructuring  compliance  filing  should 
include  sufficient  detail  to  demonstrate 
the  effect  of  the  incentive  rates  on  the 
straight  fixed-variable  (SFV)  and 
unbundling  objectives  discussed  above. 
Additionally,  any  incentive  rate 
proposal  must  have  the  full  support  of 
the  parties  to  the  restructuring 
proceedings  and  be  consistent  with  the 
Commission  8  final  policy  statement. 

Some  of  the  commenters  assert  that  it 
may  take  some  pipelines  as  much  as  two 
years  to  work  out  the  operational  details 
necessary  to  ensure  rehable  and 
efficient  operation  in  an  unbundled 
environment,  without  costly  new 
facilities.  The  Commission  disagrees 
and  will  not  tolerate  any  unnecessary 
delay  in  compliance  with  this  order. 
Pipelines  will  bear  a  heav^  burden  of 
persuasion  for  any  request  for 
additional  time  to  postpone  full 
implementation  beyond  what  is 
necessary  for  implementation  for  the 
1993-1994  winter  heating  season.  In  no 
event  will  the  Commission  permit 
pipelines  to  begin  charging  market- 
based  rales  for  gas,  to  make 
unconstrained  ISS  sales,  or  to  recover 
100  percent  of  their  transition  costs, 
before  the  Conunission  determines  (by 
acceptance  of  the  compliance  tariff 
sheets)  that  they  have  compHed  fuL'y 
with  this  rule. 

The  Commission  will  issue  orders  on 
thie  restructuring  filing,  and  establish 
further  procedures  if  necessary  in  view 
of  protests  or  other  comments  on  the 
pipeline's  filing.  The  Commission  hopes 
that  pipelines  and  interested  parties  will 


»o«  Pipelines  »^th  storage  facilities  must  provide 
detailed  explanation  and  support  for  their  proposed 
allocation  of  storage  capacity  among  services. 


303  inccnUve  Ratemaking  for  Interstate  Nstural 
Gas  Pipelines,  Oil  Pipelines,  arid  Electric  Utilities. 
Notice  of  Proposed  Policy  Statement  on  Incentive 
Regulatio.n,  58  FERC  1  61.287  (1992). 

'"■•  The  Commission  expects  to  issue  a  final 
policy  statement  on  Incentive  Ratemaking  of 
Interstate  Natural  Gas  Pipelines,  Oil  Pipelines,  and 
Electric  Utilities  as  soon  as  possible  after  the  close 
of  the  period  for  public  comment  on  April  27, 1992. 
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achieve  a  consensus  on  most  features  of 
the  restructuring  fiUng  before  it  is  filed. 
If  the  filing  enjoys  substantial  support, 
no  substantia!  opposition,  and  is  m 
compliance  with  the  requirements  of  this 
final  rule,  the  Commission  will  permit 
the  pipeline's  proposal  to  be 
implemented  on  a  prosppctive  basis  in 
short  order 

The  Commission  wil!  use  procedures 
designed  to  achieve  the  most 
expeditious  resolution  of  any  contested 
issues  raised  with  respect  to  the 
rt'structunng  filings.  If  elements  of  the 
compliance  filing  are  in  patent  cor.flict 
with  the  requirements  of  this  final  rule. 
or  other  applicable  law  or  policy,  the 
Commission  may  make  summan,' 
dispositions  on  the  merits  If  review  of  a 
pipeline's  compliance  filing  indicates 
'.Mat  a  pipeline  will  not  achieve  full 
compliance  with  this  rule  on  a  timely 
bas.s.  the  Commission  may  issue  an 
i.-^.tenm  compliance  order,  to  provide 
(iirection  to  the  pipeline  on  the  steps 
necessary  to  correct  deficiencies  in  its 
proposal  soon  enough  to  avoid  delay  in 
implementation  of  this  rule.  If  there  is 
substantia!  opposition  to  the  pipeline's 
plan,  but  indications  that  further 
settlement  discussions  may  resolve  the 
points  in  dispute  expeditiously,  the 
Commission  may  direct  the  staff  to 
Ci)n\.ene  settlement  conferences  and 
establish  a  deadline  for  submission  of  a 
report  on  the  status  of  the  settlement 
discussions.  In  proceedings  where  there 
are  disputed  issues  that  require 
development  of  a  record,  but  not 
necessarily  by  means  of  a  trial-type 
hearing,  the  Commission  may  use 
expedited  "paper  hearing"  procedures. 
The  Commission  does  not  intend  to 
require  development  of  a  record  in  a 
trial-type  hearing;  therefore  the 
restructuring  proceedings  will  not  be  set 
for  hearing  before  administrative  law 
jiidges  unless  they  are  consolidated  with 
other  proceedings  already  pending 
before  a  judge. 

In  several  recent  cases,  the 
Commission  has  reviewed  "Contesting 
party  provisions"  in  settlement 
proposals  that  appeared  to  coerce 
parties  into  waiving  their  statutory 
rehearing  and  appeal  rights  by  denying 
them  certain  services  if  they  seek 
rehearing  or  judicial  review  of  an  order 
accepting  the  settlement.'"*  These  cases 
raise  the  specter  that  pipelines  in 
restructuring  proceedings  under  the  final 
rule  will  seek  to  incorporate  such 
provisions  into  unilateral  settlement 
offers  The  Commission  is  encouraging 
the  development  of  settlements  to 


Implement  this  rule.  However,  as  a 
matter  of  public  policy,  the  Commission 
will  not  tolerate  coercive  provisions 
included  in  a  pipeline's  offer  of 
settlem.ent  that  have  the  effect  of  forcing 
parties  tti  acquiesce  in  a  settlement,  or 
part?  of  a  settlement,  by  threatening  the 
denial  of  essential  services.*"*  Thus,  a 
pipeline  cannot  deny  access  to  its  open 
access  storage  services,  unbundled  firm 
and  interruptible  transportation 
services,  no-notice  delivery  service,  or 
capacity  release  program  to  a  party  that 
contests  some  provision  of  its  settlement 
proposal  m  a  restnictunng  proceeding. 
The  Commission  will  resolve  the  issues 
in  contested  settlements  on  the  merits, 
and  avoid  any  question  of  contesting 
parties  being  denied  essential  services 
while  htigating  the  contested  issues. 

To  a  large  extent,  the  date  by  which 
each  pipeline  fully  implements  the 
restructuring  required  by  this  rule  will 
depend  on  the  diligence  and  good  faith 
of  the  pipeline  and  interested  parties. 
The  Commission  has  established 
deadlines  for  filings  and  has  provided 
direction  for  making  those  fdings.  The 
Commission  will  continue  to  provide 
direction  and  guidance  for  fully 
implementing  the  policies  reflected  by 
the  requirements  of  this  rule.  The 
Commission  respects  the  rights  of 
pipelines  and  Interested  parties  to  differ 
over  how  these  policies  should  best  be 
implemented  on  a  particular  pipeline 
system.  However,  the  Commission  will 
not  abide  recalcitrance  in  the 
restructuring  proceedings.  If  the 
pipeline's  filings  are  not  in  compliance 
with  the  requirements  of  this  rule,  and 
the  pipeline  and  interested  parties 
cannot  resolve  differences  over  what  is 
required  to  bring  the  pipeline  into  full 
compliance,  the  Commission  will 
resolve  the  disputes  on  the  merits.  And 
once  the  Commission  has  determined 
how  this  rule  must  be  implemented  on  a 
particular  pipeline  system,  it  will  bring 
the  full  panoply  of  its  enforcement 
resources  to  bear  to  ensure  compliance 
with  its  decision. 

3.  Other  Matters 

A  number  of  pipelines  have  urged  the 
Commission  to  exempt  them  from  the 
final  rule  because,  they  allege,  their 
unique  circumstances  make 
applicability  of  the  rule  inappropriate. 
Northern  Border  Pipeline  Company, 
Overthrust  Pipeline  Company,  Ozark 
Gas  Transmission  System,  Trailblazer 
Pipeline  Company,  and  Wyoming 
Interstate  Company  argue  that  the 
Commission  must  recognize  their  unique 
status  as  project-financed  pipelines  and 


'<"  See  Tennessee  Gas  Pipeline  Co.,  57  FERC 
\  61.380  (1991);  and  CNC  Transmission  Corp.  55 
FERC  161.189  (1991). 


allow  flexibility  with  regard  to 
compliance  with  the  rule.  These 
pipelines  state  that  the  provisions 
regarding  capacity  reallocation  may 
create  problems  for  them  because  their 
lenders  have  relied  on  the  credit 
standing  of  their  firm  transportation 
customers  as  collateral.  They  assert  that 
assigning  capacity  to  other  shippers  may 
necessitate  restructuring  of  their  credit 
agreements  or  may  put  them  in  default. 
Northern  Border  also  argues  that  it 
should  be  allowed  to  continue  to  use  its 
cost-of-service  rate  design  because  it  is 
similar  in  concept  to  SFV  and  is 
appropriate  for  a  transportation  only 
pipeline.  Several  of  these  pipelines  cite 
Ozark  Gas  Transmission  System  v. 
f£/?C.*°^  as  holding  that  the 
Commission  cannot  approve  a  project- 
financed  pipeline,  and  then  later  impose 
conditions  that  jeopardize  its  financing. 

The  capacity  releasing  program 
adopted  by  the  final  rule  will  not 
jeopardize  the  financing  arrangements 
of  these  pipelines.  As  explained  above, 
unless  the  pipeline  otherwise  agrees,  the 
firm  transportation  customer  releasing 
capacity  will  remain  liable  on  its 
contract  with  the  pipeline  but  will 
receive  a  credit  against  its  bill  on  the 
capacity  resold.  Thus,  the  customers 
whose  credit  standing  has  been  relied 
upon  by  the  lenders  remain  the  same. 
The  appropriate  rate  design  for  project 
financed  pipelines  may  be  addressed  in 
the  individual  restructuring  proceedings. 

Freeport  Interstate  Pipeline,  Pacific 
Interstate  Offshore  Co.,  Pacific  Offshore 
Pipeline  Co.,  and  Superior  Offshore 
Pipeline  Company  and  Texas  Sea  Rim 
Pipeline,  Inc.  argue  that  compliance  with 
the  rule  is  not  necessary  or  appropriate 
for  them  because  they  are  small,  special 
purpose.  Outer  Continental  Shelf  (OCS) 
pipelines,  generally  serving  only  one 
customer.  Similarly.  Alabama- 
Tennessee  Natural  Gas  Company  and 
Gas  Transport,  Inc.  argue  that  they 
should  be  exempt  from  the  final  rule 
because  they  are  small,  non-major 
pipelines.  Gas  Transport  asserts  that 
administrative  costs  and  burdens  will  be 
disproportionately  large  for  small 
pipelines. 

The  non-major  and  OCS  pipelines 
may  be  required  to  make  few,  if  any. 
changes  to  bring  their  operations  into 
compliance  with  the  rule,  particulariy  if 
they  provide  transportation  service  only. 
However,  the  Commission  will  not 
adopt  a  general  exemption  for  all  OCS 
and  non-major  pipelines.  Instead,  the 
Commission  will  direct  these  pipelines 
to  file  in  a  restructuring  proceeding  and 
the  Commission  will  address  the 


""  See  CNC  Transmission  Corp..  55  FERC  at  p 
61.543. 


'»'  897  F.2d  548  (DC  Gr  1990). 
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appropriate  requirements  for  each 
pipeline  in  those  proceedings. 

Great  Lakes  Transmission  Limited 
Partnership  states  that  the  release  of 
upstream  capacity  is  impossible  for 
pipelines  transporting  Canadian  gas 
from  the  Interaational  Boundary.  Great 
Lakes  asserts  that  much  of  this  gas  is 
s'lbject  to  regulation  by  both  Canadian 
a'ld  U.S.  authorities  and  that  some  of 
the  provisions  of  the  rule  may  be 
inconsistent  with  Canadian  gas 
regulation.  Great  Lakes  argues  that  the 
rule  must  be  amended  to  recognize  that 
independent  multi-national 
transportation  agreements  exist  which 
are  siibji  ':t  to  international  regulation. 

Section  284.282  of  the  final  rule 
provides  ihal  downstream  pipelines 
must  allocate  their  capacity  on  upstream 
pipelines  to  firm  customers,  if  the 
upstream  pipeline  provides 
transportation  under  subpart  B  or  G  of 
part  284  of  the  Commission's 
regulations. 

Any  problems  that  arise  in  the 
implem.entation  of  this  rule  because  of 
the  character  or  nature  of  certain 
pipeline  transactions  will  be  addressed 
on  a  case-by-case  basis  in  the 
restructuring  proceedings. 

XIL  Environmental  Analysis 

The  Commission  concludes  that  the 
final  rule  does  not  represent  a  major 
federal  action  having  a  significant 
adverse  impac*  on  the  human 
environment  under  the  Commission's 
regulations  implementing  the  National 
Environmental  Policy  Act.*"'  The  final 
mle  falls  within  the  categorical 
exemption  provided  in  the  Commission's 
regulations  for  the  review  of  rates  for 
the  transportation  and- sale  of  natural 
gas  under  sections  4  and  5  of  the 
NGA  '°"  and  for  the  sale,  exchange,  and 
transportation  of  natural  gas  under 
sections  4,  5.  and  7  of  the  NGA  ="°  that 
require  no  construction  of  facilities.  If 
construction  is  proposed  in  the  future,  it 
will  be  evaluated  in  individual 
proceedmgs.  Consequently,  neither  an 
environmental  assessment  or  an 
environmental  impact  statement  is 
required. 

In  comments  on  the  NOPR,  the 
Panhandle  Customer  Group  objects  to 
this  finding  because,  they  allege,  the  rule 
effectively  requires  LDCs  to  construct 
storage  and  transmission  facilities  and 
would  encourage  producers  and 
marketers  to  construct  new  gathering 
facilities.  The  Panhandle  Customer 
Group  argues  that  the  Commission  must 
consider  alternatives  to  the  proposed 


rule  that  would  result  in  less 
construction  activity. 

The  assertions  of  the  Panhandle 
Customers  are  entirely  unsubstantiated. 
Nothing  in  the  rule  directs  or  authorizes 
construction  of  any  facilities.  Impacts  of 
future  construction  will  be  evaluated  by 
the  Commission  or  by  the  appropriate 
environmental  authority  if  a  specific 
proposal  is  presented. 

XIII.  Regulatory  Flexibility  Certification 

The  Regulatory  Flexibility  Act 
(RFA)  *"  generally  requires  a 
description  and  analysis  of  rules  that 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Pursuant  to  section  605(b)  of  the 
RFA.  the  Commission  certifies  that  the 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

In  comments  on  the  NOPR,  the 
Panhandle  Customer  Group  objects  to 
this  finding,  alleging  that  the  rule  will 
have  a  severe  economic  impact  on  small 
LDCs  that  8er\'e  largely  residential 
loads.  They  assert  that  elimination  of 
unscheduled  delivery  service  will 
require  expenditures  for  electronic 
metering  and  computing  equipment,  and 
that  adoption  of  the  SFV  rate  design  and 
the  capacity  releasing  program  will  have 
an  economic  impact. 

Again,  these  allegations  are 
unsubstantiated.^'*  The  Commission 
has  explained  above  why  the  rule  will 
not  have  an  adverse  economic  impact 
on  any  LDC  large  or  small. 

XrV.  Information  Collection 

The  Office  of  Management  and 
Budget's  (OMB)  regulations  require  that 
OMB  approve  certain  information 
collection  requirements  imposed  by 
agency  rules.^*' 

In  the  NOPR,  the  Commission 
estimated  the  public  reporting  burden 
for  the  collection  of  information  In  the 
proposed  rule  to  average  4,810  hours  per 
response  under  FERC-544.  Gas  Pipeline 
Rates:  Rate  Change  (Formal)  (1902- 
0153).  The  total  reporting  burden 
associated  with  the  proposed  rule  was 
estimated  to  be  406,850  hours.  The 
estimate  included  time  for  reviewing  the 
requirements  adopted  in  the  rule, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  completing  and  reviewing  the 
collection  of  information  and  filing  this 
information  with  the  Commission.  In  the 
NOPR,  the  Commission  stated  that 
interested  persons  could  file  comments 


"  'ISCTT?  p«rt3«0. 
»'»18CFR38a4(al(25). 
»"'18CFH3«0  41rt)(27). 


»"  B  use  801-612  (1988). 
"•In  any  event,  (he  rule  does  not  eliminate  do- 
notice  tcrvica. 
»'»5CFRpartl320. 


regardi:;g  this  ;:;i;rdfn  or  other  dspects  of 
this  collection  of  information,  including 
suggestions  reducing  this  burden,  to  the 
Commission.  No  comments  were 
received  on  the  public  reportinj?  burden. 
The  final  rule  estahli.thes  certain 
requirememts  and  information 
collections  that  differ  slightly  from  thp 
NOPR. 

The  information  collection  forms 
affected  by  the  final  rule  are;  FERC-545, 
Gas  Pipeline  Rates:  Rate  Chanve  (Non- 
formal),  (1902-01 34]:  FF.RC-549,  Gas 
Pipeline  Rates:  NGFA  Title  HI 
Transactions;  Ceiling  Prices:  Old  Gas 
Pricing  Structure,  (1902-0086);  and 
FERC-592,  Marketing  Aif-liates  of 
Interstate  Pipelines  (1902-0157).  These 
inform.ation  collections  are  required  in 
order  for  the  Commission  to  carry  out  its 
legislative  mandate  under  the  NGA  and 
the  NGPA.  The  information  required  by 
the  final  rule  will  allow  th^  Commission 
to  ensure  that  firm  transportation 
service  provided  under  part  284  of  the 
Commission's  regulations  for 
nonpipeline  sellers  is  equal  to 
transportation  service  associated  with  a 
pipeline's  firm  sales  8er\'ice. 

An  estimated  89  respondents  will  be 
affected  by  this  rule.  The  respondents 
will  consist  of  pipeline  companies 
subject  to  the  Commission's  jurisdiction 
that  peform  self-implementing 
transportation  under  either  the  NGA  or 
the  NGPA.  The  Commission  finds  that: 
(a)  the  public  reporting  burden  will 
average  4.810  hours  per  response  under 
FERC-545.  2.7  hours  per  respcnse  under 
FERC-549,  and  9.94  hours  per  response 
under  FERC-592.  The  annual  reporting 
burden  will  be  428,090  hours  for  FERC- 
545.  410  hours  for  FERC-549,  and  SS5.2 
hours  for  FERC-592.  for  a  total 
estimated  burden  of  429,385.2  hou.-^s;  (b) 
the  frequency  of  response  under  FERC- 
545  will  be  a  one-time  filing  by 
respondents;  (c)  for  the  other  data 
collections  the  number  of  annual 
responses  will  vary.  The  Comjnission 
anticipates  that  the  public  reporting 
burden  will  decrease  substantially  after 
the  one-time  implementation  filings  have 
been  made. 

XV.  Effective  Date 

This  Final  Rule  is  effective  May  18, 
1992. 

Ust  of  Subjects  in  18  CFR  Pert  284 

Continental  shelf,  Natural  gas, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  part  284,  chapter  1, 
title  18,  Code  of  Federal  Regulations,  ns 
set  forth  below. 
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By  the  Commisston  Commssioner 
Langdon  concurred  in  par!  and  dissented  in 
part  with  a  separate  gta'em.er!'.  attached 
Commissioner  Terac  concurred  with  a 
separate  statement  to  be  issued  Jater. 
Lois  D.  Cashed, 
Spcretnry 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Autboritr  15  US.C  7\7-7\7w.  15  U.S.C. 
3301-3432.  43  U.S.C  1331-1358:  42  U.S.C. 
7101-7352;  E.0. 12009,  3  CFR.  1978  Comp..  p. 
142. 

2.  In  S  284.1,  paragraph  (a)  is  revised 
and  a  new  paragraph  (c)  is  added  to 
read  as  follows: 

§  264  1     Oeflnilions. 

(a)  Transportation  includes  storage, 
exchange,  backhaul,  displacement,  or 
other  methods  of  transportation. 
*        •        •        •        • 

(c)  Market  center  means  an  area 
where  gas  purchases  and  sales  occur  at 
the  intersection  of  different  pipelines. 

3.  In  5  284.8.  paragraph  (a)(1)  is 

revised,  new  paragraph  (al(4)  is  added, 
paragraph  (bj  is  amended  by  adding 
paragraph  (b)(1)  designation  after  the 
heading,  "Non-dtscnminatory  access." 
and  before  the  words  "An  interstate 
pipehne".  paragraphs  (bj(2)  through 
(b)(5j  are  added,  and  paragraph  (d)  is 
revised  to  read  as  foilows: 

§  284. 8    Firm  transportation  service, 

(a)  Firm  trcnsporict;on  availability. 
(1)  An  interstate  p;pei;ne  that  provides 
transportaUon  serv;;:e  under  subpart  B 
or  G  or  this  part  must  offer  such 
transportaUon  ser\'ite  on  a  fuTn  basis 
and  separately  from  any  sales  service. 
«        •        »        *        • 

(4)  An  interstate  pipeline  that 
provided  a  firm  saies  service  on  May  18, 
1992.  and  that  offers  transportation 
service  on  a  fimi  basis  under  subpart  B 
or  G  of  this  part  r!v:st  offer  a  firm 
transportation  service  under  which  firm 
shippers  may  receive  delivery  up  to  their 
firm  entitlements  on  a  daily  basis 
without  penalty. 

(b)  Non-discriminatory  access.  '  *  * 
(2)  An  interstate  pipeline  that  offers 

transportation  service  on  a  firm  basis 
under  subpart  B  or  C  of  this  part  must 
provide  each  service  on  a  basis  that  is 
equal  in  quality  for  all  gas  supplies 
transported  under  that  service,  whether 
purchased  from  the  pipeline  or  another 
seller. 


(3)  An  interstate  pipr-luie  that  offers 
transportation  service  on  a  firm  basis 
under  subpart  B  or  C  of  this  part  must 
provide  all  shippers  with  t  craal  and 
timely  acc;ess  !c  irt'is-ir.at.:  ,",  relevant  to 
the  avaiiabdity  of  such  service, 
including,  but  not  limited  to.  the 
availabihty  of  capacity  at  receipt  points, 
on  the  mainline,  at  delivery  points,  and 
in  storage  fields,  and  whether  the 
capacity  is  available  directly  from  the 
pipeline  or  through  capacity  release. 

(4)  The  requirement  of  paragraph 
(b)(3)  of  this  section  must  be 
implemented  through  the  use  of  an 
Electronic  Bulletin  Board  on  which  the 
pipeline  must  provide  for: 

(i)  DowTiloading  by  users, 

(ii)  Daily  back-up  of  information 
displayed  on  the  board,  which  must  be 
available  for  user  review  for  at  least 
three  years. 

(iii)  Purging  information  on  completed 
transactions  from  current  files. 

(iv)  Display  of  most  recent  entries 
ahead  of  information  posted  earlier,  and 

(v)  On-line  help,  a  search  function  that 
permits  users  to  locate  all  information 
concerning  a  specific  transaction,  and  a 
menu  that  permits  users  to  separately 
access  notices  of  available  capacity, 
each  record  in  the  transportation  log. 
and  standards  of  conduct  information. 

(5)  An  interstate  pipeline  that  offers 
transportation  service  on  a  firm  basis 
under  subpart  B  or  G  of  this  part  may 
not  include  in  its  tariff  any  provision 
that  inhibits  the  development  of  market 
centers. 

(d)  Reservation  fee.  Where  the 
customer  purchases  firm  service,  a 
pipeline  may  impose  a  reservation  fee  or 
charge  on  a  shipper  as  a  condition  for 
providing  such  service.  Except  for 
pipelines  subject  to  subpart  C  of  this 
part,  if  a  reservation  fee  is  charged,  it  " 
must  recover  all  Hxed  costs  attributable 
to  the  Firm  transportation  service,  unless 
the  Commission  permits  the  pipeline  to 
recover  some  of  the  fixed  costs  in  the 
volumetric  portiott  oi'  a  two  part  rate.  A 
reservation  fee  may  not  recover  any 
variable  costs  or  fixed  costs  not 
attributable  to  the  firm  transportation 
service.  Except  as  provided  in  this 
paragraph,  the  pipeline  may  not  include 
in  a  rate  for  any  transportation  provided 
under  subpart  B,  C  or  G  of  this  part  any 
minimum  bill  or  minimum  take 
provision,  or  any  other  provision  that 
has  the  effect  of  guaranteeing  revenue. 
*        «        •        •        • 

4.  In  5  284.9,  paragraph  {a)(l)  is 
revised,  paragraph  (b)  is  amended  by 
adding  paragraph  (b)(1)  designation 
after  the  heading,  "Non-discriminatory 
access  "  and  before  the  words  "An 


interstate  or  intrastate  pipelme",  and 
new  paragraphs  (b)(2)  through  (b)(5)  are 
added  to  read  as  follows: 

:  ;? S 4  5     1  -■  ■  e '■  r .J i: ■ . i;:i i p  t r' n ' ■  s, r>o '" ? '  on 
service. 

(a)  Interruptible  transportation 
availability.  (1)  An  interstate  pipeline 
that  provides  firm  transportation  service 
under  subpart  B  or  G  of  this  part  must 
also  offer  transportation  service  on  an 
interruptible  basis  under  that  subpart  or 
subparts  and  separately  from  any  sales 
service. 

•  •        •        • 

(b)  Non-discriminatory  access.  '  '  ' 

(2)  An  interstate  pipeline  that  offers 
transportation  service  on  an 
interruptible  basis  under  subpart  B  or  G 
of  this  part  must  provide  each  service  on 
a  basis  that  is  equal  in  quaUty  for  all  gas 
supplies  transported  under  that  service, 
whether  purchased  from  the  pipehne  or 
another  seller. 

(3)  An  interstate  pipeUne  that  offers 
transportation  service  on  an 
interruptible  basis  under  subpart  B  or  C 
of  this  part  must  provide  all  shippers 
with  equal  and  timely  access  to 
information  relevant  to  the  availability 
of  such  service. 

(4)  The  requirement  of  paragraph 
(b)(3)  of  this  section  must  be 
implemented  through  the  use  of  an 
Electronic  Bulletin  Board  with  the 
features  required  under  \  284.B(b)(4). 

(5)  An  interstate  pipeline  that  offers 
transportation  service  on  an 
interruptible  basis  under  subpart  B  or  G 
of  this  part  may  not  include  in  its  tariff 
any  provision  that  inhibits  the 
development  of  market  centers. 

•  «        •        •        • 

5.  Section  284.12  is  amended  by 
removing  the  words  "May  1"  and 
adding,  in  their  place,  the  words  "March 
1",  and  by  inserting  the  phrase  ",  and 
the  estimated  storage  capacity  and 
maximum  daily  delivery  capability  of 
storage  facilities,"  after  "pipeline's 
system"  and  before  "under". 

6.  Section  284.14  is  added  to  read  as 
follows: 

^  284  14    P'ovsionj  gcvernlng  pipeltrte 

rest/tclonng 

(a)  Applicability.  This  section  applies 
to  any  interstate  natural  gas  pipeline 
that  offers  transportation  service  under 
subpart  B  or  G  of  this  part  on  May  18, 
1992. 

(b)  Compliance  filing.  (1)  The 
pipelines  subject  to  this  section  must 
make  a  compliance  filing  on  or  before 
the  dates  set  forth  in  paragraph  (b)(4)  of 
this  section  to  implement  the  provisions 
of  §  284.1(a),  {  284.8(a)(1),  (a)(4),  (b)(2)- 
(5).  and  (d).  §  284.9(a)(1)  and  fb)(2)-^5). 
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§  284.221(d].  and  subparts  H  and  J  of 
this  part,  including,  but  not  limited  to. 
tariff  provisions  to  implement  without 
undue  discrimination: 

(i)  Unbundled  sales  and 
transportation  services, 
(ii)  Open  access  storage  service, 
(iii)  Reasonable  and  non- 
discriminatory terms  and  conditions  for 
operating  unbundled  open-access, 
transportation, 

(iv)  Equality  of  transportation  service 
for  all  gas  transported  under  each  rate 
schedule. 

(v)  Allocation  of  aggregate  receipt 
point  capacity,  individual  receipt  point 
capacity,  mainline  segment  capacity, 
storage  capacity,  and  delivery  point 
capacity. 

(vi)  Shipper  flexibility  in  changing 
receipt  and  delivery  points. 

(vii)  Scheduling  of  gas  injections  into 
the  mainline  and  into  storage, 
scheduling  of  gas  deliveries  from  storage 
and  from  the  mainline,  the  setting  and 
charging  of  penalties,  balancing  rights. 
and  the  instantaneous  receipt  and 
delivery  of  gas, 

(viii)  No-notice  transportation  service, 
with  separately  identified  cost 
components, 

(ix)  Equality  of  access  to  information 
on  availability  of  service, 

(x)  Non-discriminatory  plans  for 
operating  under  curtailment  of  capacity 
and  gas  supply  (if  the  pipeline  sells  gas). 

(xi)  Rate  design  and  cost  allocation 
changes, 
(xii)  A  capacity  release  mechanism, 
(xiii)  Right-of-first-refusal  procedures 
for  use  upon  the  expiration  of  long-term, 
firm  transportation  contracts,  and 

(xiv)  Assignment  of  capacity  rights  on 
upstream  pipelines  to  firm  customers. 

(2)  The  compliance  filing  must  be  filed 
no  later  than  the  date  specified  for  each 
pipeline  in  paragraph  (b)(4)  of  this 
section  in  the  restructuring  proceeding 
instituted  by  the  Commission  for  the 
implementation  of  the  provisions  listed 
in  paragraph  (b)(1)  of  this  section. 

(3)(i)  The  changes  in  rates,  charges, 
classifications,  or  services,  or  in  any 
rule,  regulation,  or  service  agreement, 
necessary  to  comply  with  this  paragraph 
must  be  filed  as  pro  forma  tariff  sheets, 
for  illustrative  purposes  only,  with  rates 
that  are  designed  to  recover  the  same 
revenue  requirement  as  the  pipeline's 
rates  in  effect  on  the  date  the 
compliance  filing  is  made. 

(ii)  The  compliance  filing  must  also 
include  a  comparison  of  the  revenue 
responsibility  of  each  of  the  pipeline's 
historical  customer  classes  for  the 
unbundled  services  under 

(A)  the  pipeline's  last  approved  cost 
classification  method  for  cost  allocation 
and  rate  design,  and 


(B)  the  straight  fixed-variable  (SFV) 
cost  classification  method  for  cost 
allocation  and  rate  design.  Under  the 
straight  fixed-variable  method  all  fixed 
costs  are  classified  to  the  demand 
component.  If  the  comparison  shows 
that  adopting  SFV  for  cost  allocation 
and  rate  design  will  result  in  a  10 
percent  or  greater  increase  in  revenue 
responsibility  for  any  customer  class, 
the  compliance  filing  must  include  a 
plan  for  phasing-in  the  cost  shift  due  to 
SFV  over  no  more  than  a  four  year 
period. 

(iii)  The  compHance  filing  must  also 
include  an  estimate  of  the  costs  of 
implementing  the  provisions  of  this 
paragraph  and  any  mechanisms 
proposed  for  recovering  those  costs. 

(4)  The  following  pipelines  must  file 
on  or  before  October  1. 1992: 

ANR  Pipeline  Company 
ANR  Storage  Company 
Arkla  Energy  Resources 
Colorado  Interstate  Gas  Company 
Columbia  Gas  Transmission  Corporation 
Columbia  Gulf  Transmission  Corporation 
Michigan  Gas  Storage 
Northern  Natural  Gas  Company 
Questar  Pipeline  Company 
Southern  Natural  Gas  Company 
Texas  Eastern  Transmission  Corporation 
Williams  Natural  Gas  Company 
Williston  Basin  Interstate  Pipeline 

The  following  pipelines  must  file  on  or 
before  November  2. 1992: 

CNG  Transmission  Corporation 
Equitrans.  Inc. 

Florida  Gas  Transmission  Company 
Iroquois  Gas  Transmission 
Kentucky-West  Virginia  Gas  Company 
KN  Energy.  Inc. 
Mid  Louisiana  Gas  Company 
National  Fuel  Gas  Supply  Corporation 
Panhandle  Eastern  Pipe  Line  Company 
Tennessee  Gas  Pipeline  Company 
Texas  Gas  Transmission  Corporation 
Trunkline  Gas  Company 
United  Gas  Pipe  Line  Company 

The  following  pipelines  must  file  on  or 
before  December  1, 1992: 

Alabama  Tennessee  Natural  Gas  Company 

Algonquin  Gas  Transmission  Company 

Altamont  Gas  Transmission  Company 

Carnegie  Natural  Gas  Company 

Cornerstone  Pipeline  Company 

Delta  Pipeline  Company 

East  Tennessee  Natural  Gas  Company 

Gas  Gathering  Corporation 

Gas  Transport  Inc. 

Gateway  Pipeline  Company 

Green  Canyon  Pipeline  Company 

Gulf  States  Transmission  Corporation 

Inland  Gas  Company.  Inc. 

Louisiana  Nevada  Transit  Company 

Midwestern  Gas  Transmission  Company 

MIGC.  Inc. 

Mississippi  River  Tranflmission  Corporation 

Moraine  Pipeline  Company 

Natural  Gas  Pipeline  Company  of  America 

Pacific  Gas  Transmission  Company 


Phillips  Gas  Pipeline  Company 
Riverside  Pipeline  Company 
South  Georgia  Natural  Gas  Company 
Valero  Interstate  Transmission  Company 
Valley  Gas  Transmission,  Inc. 
Viking  Gas  Transmission  Company 
Western  Gas  Interstate  Company 
Western  Transmission  Corporation 
Wyoming  California  Pipeline 

The  following  pipelines  must  file  on  or 
before  December  31, 1992: 

Black  Marlin  Pipeline  Company 

Canyon  Creek  Compression  Company 

Caprock  Pipeline  Company 

Chandeleur  Pipe  Line  Company 

El  Paso  Natural  Gas  Company 

Freeport  Interstate  Pipeline  Companv 

Gasdel  Pipeline  System,  Inc. 

Great  Lakes  Gas  Transmission 

High  Island  Offshore  System 

Kern  River  Gas  Transmission  Company 

Mojave  Pipeline  Company 

Northern  Border  Pipeline  Company 

Northern  Penn  Gas  Company 

Northwest  Pipeline  Corporation 

OkTex  Pipeline  Com.pany 

Overthrusf  Pipeline  Company 

Ozark  Gas  Transmission  System 

Pacific  Interstate  Offshore  Company 

Pacific  Offshore  Pipeline  Companv 

Paiute  Pipeline  Company 

Pelican  Interstate  Gas  System 

Point  Arguello  Natural  Gas  Line  Company 

Sabine  Pipe  Line  Company 

Sea  Robin  Pipeline  Company 

Seagull  Interstate  Corporation 

Stingray  Pipeline  Company 

Superior  Offshore  Pipeline  Company 

Tarpon  Transmission  Company 

Texas  Sea  Rim  Pipe  Line,  Inc. 

Trailblazer  Pipeline  Company 

Transcontinental  Gas  Pipe  Line  Corporation 

Transwestem  Pipeline  Company 

U-T  Offshore  System 

West  Gas  Interstate,  Inc. 

Wyoming  Interstate  Company,  Ltd. 

(c)  Restructuring  discussions.  (1)  By 
June  8, 1992.  a  pipeline  subject  to  this 
section  must  initiate  restructuring 
discussions  concerning  implementation 
of  the  provisions  of  this  section  with  all 
its  customers  and  other  interested 
parties  that  intervene  in  its  restructuring 
proceeding  instituted  by  the 
Commission  for  implementation  of  the 
provisions  listed  in  paragraph  (b)(1)  of 
this  section. 

(2)  By  July  7, 1992,  a  pipeline  subject 
to  this  section  must  prepare  and  ser\'e  a 
summary  of  its  proposed  restructuring 
plan  on  every  intervenor  in  its 
restructuring  proceeding,  addressing 
each  and  every'  element  of  the 
compliance  filing  required  under 
paragraph  (b)(1)  of  this  section, 

(d)  Adjustments  to  obligations  to 
purchase  gas:  automatic  abandonment  ■ 
of  sales.  (1)  Any  firm  sales  customer  of  a 
pipeline  subject  to  this  section  may 
reduce  or  terminate  its  right  or 
obligation  to  purchase  gas  under  any 
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contract  with  that  pipeline  for  the  sale 
of  natural  gas  in  effect  on  May  18,  1992. 
by  giving  notice  to  the  pipeline  during 
the  pipeline's  reslnicturing  proceeding 

(2]  A  pipeline  subject  to  this  section  is 
authorized  to  abandon  the  sale  of  gas  to 
any  purchaser  to  the  extent: 

(i)  The  purchaser  exercises  its  right  to 
reduce  or  terminate  its  right  or 
obligation  to  purchase  under  the 
provisions  of  paragraph  (d)(1)  of  this 
section,  or 

(ii)  The  purchaser  refuses  to  pay  the 
rate  the  pipeline  offers  for  unbundled 
gas  sales.  The  pipeline  must  file  a  report 
of  any  such  abandonment  of  sales  with 
the  Commission  within  30  days  of  ;^e 
date  of  abandonment. 

(3)  The  reduction  or  termination  of 
service  under  the  contract  and  the 
abandonment  of  sales  under  paragraph 
(d)(2)  of  this  section  will  be  effective  on 
the  effective  date  (as  approved  by  the 
Commission)  of  the  tariff  sheets 
implementing  service  under  the 
pipeline's  blanket  certificate  for 
unbundle  sales  services  under  §  284.284. 

(e)  Adjustments  to  firm  transportation 
service:  automatic  abandonment.  (1) 
Any  firm  shipper  on  a  pipeline  subject  to 
this  section  must  give  notice  to  the 
pipeline  during  the  pipeline's 
restructuring  proceeding  that  the  shipper 
wants  to  retain,  reduce,  or  terminate  its 
contractual  rights  to  firm  transportation 
service. 

(2)  Except  as  provided  in  paragraph 
(e)(4)  of  Ihis  section,  a  pipeline  subject 
to  this  section  may  abandon  firm 
transportation  service  under  a  contract 
with  a  firm  shipper  to  the  extent  the 
shipper  gives  the  notice  to  reduce  or 
terminate  described  in  paragraph  (e)(1) 
of  this  section.  The  authority  to  abandon 
service  does  not  apply  unless  during  the 
pipeline's  restructuring  proceeding: 

(i)  The  pipeline  executes  a  contract 
with  another  shipper  for  the 
transportation  rights,  or 

(ii)  The  pipeline  agrees  to  the 
reduction  or  termination  of  contractual 
rights. 

(3)  The  authority  to  abandon  service 
under  this  paragraph  is  effective 
respectively: 

(i)  On  the  effective  date  of  the 
contract  described  in  paragraph  (e)(2)  of 
this  section;  or 

(ii)  On  the  effective  date  of  the 
pipeline's  agreement  to  the  reduction  or 
termination  of  contractual  rights 
described  in  paragraph  (e)(2). 

(4)  Paragraph  (ejf  1  j  of  this  section 
does  not  apply  to  the  firm  transportation 
service  p.-ovided  for  a  downstream 
pipeline  subject  to  subpart  B  or  G  of  this 
part  on  an  upstream  pipeline  subject  to 
subpart  B  or  G  of  this  part. 


7.  In  §  2&4.106,  the  introductory  text  of 
paragraph  (a)  is  amended  b)  :nserting 
the  words  "(except  siDragi.;    a'ler 
"transportation"  and  before  "under 

§  284.102,"  the  introductory  text  of 
paragraph  (c)  is  amended  by  removing 
the  words  "May  1"  and  adding  in  their 
place,  the  words  "March  1".  and  by 
inserting  the  words  "(except  storage)" 
after  "transportation  service"  and 
before  "provided,"  and  the  introductory 
text  of  paragraph  (d)  is  amended  by 
inserting  the  words  "(except  storage)" 
after  "transportation  arrangement"  and 
before  "under  §  284.102". 

8.  In  §  284.106,  a  new  paragraph  (g)  is 
,-^Hr!fd  *r"  read  as  ^c!iov.-<;- 

J  284  106     Reportng  '"quiremenls. 

(g)  Semi-annual  storage  report.  Within 
30  days  of  the  end  of  each  complete 
storage  injection  and  withdrawal 
season,  the  interstate  pipeline  shall  file 
with  the  Commission  a  report  of  storage 
activity  provided  under  the  authority  of 
§  284.102.  The  report  must  be  signed 
under  oath  by  a  senior  official,  consist 
of  an  original  and  give  conformed 
copies,  and  contain  a  summary  of 
storage  injection  and  withdrawal 
activities  to  include  the  following: 

(1)  The  identify  of  each  customer 
injecting  gas  into  storage  and/or 
withdrawing  gas  from  storage, 
identifying  any  affiliation  with  the 
interstate  pipeline; 

(2)  The  rate  schedule  under  which  the 
storage  injection  or  withdrawal  service 
was  performed; 

(3)  The  maximum  storage  quantity 
and  maximum  daily  withdrawal 
quantity  applicable  to  each  storage 
customer 

(4)  For  each  storage  customer,  the 
volume  of  gas  (in  dekatherms)  injected 
into  and/or  withdrawm  from  storage 
during  the  period; 

(5)  The  unit  charge  and  total  revenues 
received  during  the  injection/ 
withdrawal  period  from  each  storage 
customer,  noting  the  extent  of  any 
discounts  permitted  during  the  period: 
and 

(6)  The  related  docket  numbers  in 
which  the  interstate  pipeline  reported 
storage  related  injection/withdrawal 
transportation  services. 

(9)  In  §  284.126,  the  introductory  text 
of  paragraph  (a)  is  amended  by  inserting 
the  words  "(except  storage)"  after 
"transportation"  and  before  "under  this 
subpart."  the  introductory  text  of 
paragraph  (c)  is  amended  by  removing 
the  words  "May  1    and  adding,  in  their 
place,  the  words  "March  1",  and  by 
inserting  the  words  "(except  storage)" 
after  "transportation  service"  and 
before  "provided."  and  the  introductory 


text  of  paragraph  (d)  is  amended  by 
inserting  the  words  "(except  storage)" 
after  "transportation  arrangement"  and 
before  "authorized". 

10.  In  S  284.128,  a  new  paragraph  (g)  is 
added,  to  read  as  follows: 


§  284  •;■'•     Rep. 


•>g  "fau-'er-ients. 


(g)  Semi-annual  Storage  report.  Within 
30  days  of  the  end  of  each  complete 
storage  injection  and  withdrawal 
season,  the  intrastate  pipeline  shall  file 
with  the  Commission  a  report  of  storage 
activity  provided  under  the  authority  of 
§  284.12Z  The  report  must  be  signed 
under  oath  by  a  senior  official,  consist 
of  an  original  and  five  conformed 
copies,  and  contain  a  summary  of 
storage  injection  and  withdrawal 
activities  to  include  the  following: 

(1)  The  identity  of  each  customer 
injecting  gas  into  storage  and/or 
withdrawing  gas  from  storage; 

(2)  The  docket  where  the  storage 
injection  or  withdrawal  rates  were 
approved; 

(3)  The  maximum  storage  quantity 
and  maximum  daily  withdrawal 
quantity  applicable  to  each  storage 
customer 

(4)  For  each  storage  customer,  the 
volume  of  gas  (in  dekatherms)  injected 
into  and/or  withdrawn  from  storage 
during  the  period; 

(5)  The  unit  charge  and  total  revenues 
received  during  the  injection/ 
withdrawal  period  from  each  storage 
customer;  and 

(6)  The  related  docket  numbers  in 
which  the  intrastate  pipeline  reported 
storage  related  injection/withdrawal 
transportation  services. 

11.  In  S  284.221.  paragraph  (d)  is 
revised  to  read  as  follows: 

§284.221     (':.£■•■  t'M   ',:!(-   ;  a. ".<>;:•  cxtation  by 
interstate  pipeinies  on  t>«haU  ot  others. 
*         «         •         •         * 

(d)  Pre-grant  of  abandonment.  (1) 
Except  as  provided  in  %  284.14(e).  and 
paragraphs  (d)(2)  and  (d)(3]  of  this 
section,  abandonment  of  transportation 
services  is  authorized  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  upon 
the  expiration  of  the  contractual  term  or 
upon  termination  of  each  individual 
transportation  arrangement  authorized 
under  a  certificate  granted  under  this 
section. 

(2)  Paragraph  (d)(1)  of  this  section 
does  not  apply  if  the  individual 
transportation  arrangement  is  for  firm 
transportation  under  a  contract  with  a 
term  of  more  than  one  year,  and  the  firm 
shipper: 

(i)  Exercises  any  contractual  right  to 
continue  such  service;  or 
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(ii)  Gives  notice  that  it  wants  to 
continue  its  transportation  arrangement 
and  will  match  the  longest  term  and 
highest  rate  for  its  firm  service,  up  to  the 
maximum  rate  under  §  284.7,  offered  to 
the  pipeline  during  the  period 
established  in  the  pipeline's  tariff  for 
receiving  such  offers  by  any  other 
person  desiring  firm  capacity,  and 
executes  a  contract  matching  those 
terms. 

(3)  Paragraph  (d)(1)  of  this  section 
does  not  apply  where,  after  February  13, 
1991,  and  before  May  18, 1992,  a  shipper 
converted  from  sales  service  to  firm 
transportation  service  under  the 
provisions  of  §  284.10  or  under  a 
separate  agreement  (to  the  extent  of 
conversion  of  pre-existing  sales 

volumes). 

>        •        •        *        • 

12.  In  §  284.223.  the  introductory  text 
of  paragraph  (d)(1)  is  amended  by 
inserting  the  words  "(except  storage)" 
after  "transportation"  and  before 
"authorized,"  the  introductory  text  of 
paragraph  (d)(3)  is  amended  by 
removing  the  words  "May  1"  and 
adding,  in  their  place,  the  words  "March 
1",  and  inserting  the  words  "(except 
storage)'  after  "transportation  service" 
before  "provided,"  and  the  introductory 
text  of  paragraph  (d)(4)  is  amended  by 
inserting  the  words  "(except  storage)" 
after  "transportation  arrangement"  and 
before  "under  this  section". 

13.  In  §  284.223,  a  new  paragraph 
(d)(5)  is  added,  to  read  as  follows: 

;  284.223    Transportation  by  Interstate 
pipclires  on  befialf  of  shippers  other  than 

,  .  .  .  • 

[d)  Reporting  requirements.*  I*  * 

(5)  Semi-annual  storage  reports. 
Within  30  days  of  the  end  of  each 
complete  storage  injection  and 
withdrawal  season,  the  interstate 
pipeline  shall  file  with  the  Commission  a 
report  of  storage  activity  provided  under 
the  authority  of  this  section.  The  report 
must  be  signed  under  oath  by  a  senior 
official,  consist  of  an  original  and  five 
conformed  copies,  and  contain  a 
summary  of  storage  injection  and 
withdrawal  activities  to  include  the 
following: 

(i)  The  identity  of  each  customer 
injecting  gas  into  storage  and/or 
withdrawing  gas  from  storage, 
identifying  any  affiliation  with  the 
interstate  pipeline; 

(ii)  The  rate  schedule  under  which  the 
storage  injection  or  withdrawal  service 
was  performed; 

(iii)  The  maximum  storage  quantity 
and  maximum  daily  withdrawal 
quantity  applicable  to  each  storage 
customer; 


(iv)  For  each  storage  customer,  the 
volume  of  gas  (in  deka therms)  injected 
into  and/or  withdrawn  from  storage 
during  the  period; 

(v)  The  unit  charge  and  total  revenues 
received  during  the  injection/ 
withdrawal  period  from  each  storage 
customer,  noting  the  extent  of  any 
discounts  permitted  during  the  period; 
and 

(vi)  The  related  docket  numbers  in 
which  the  interstate  pipeline  reported 
storage  related  injection/withdrawal 
transportation  services. 
***** 

14.  In  part  284,  a  new  subpart  H  is 
added  to  read  as  follows: 

Subpart  H— Assignment  of  Capacity  on 
Interstate  Pipelines 

Sec. 

284.241  Applicability. 

264.242  Assignment  of  finn  capacity  on 
upstream  pipelines. 

254.243  Release  of  firm  capacity  on 
interstate  pipelines. 

Subpart  H— Assignment  of  Capacity 
on  Interstate  Pipelines 

§  284,241    Applicability. 

This  subpart  applies  to  any  interstate 
pipeline  that  offers  transportation 
service  under  subpart  B  or  G  of  this  part. 

§  284.242    Assignment  of  firm  capacity  on 
upstream  pipelines. 

An  interstate  pipeline  that  offers 
transportation  service  on  a  firm  basis 
under  subpart  B  or  G  of  this  part  must 
offer  without  undue  discrimination  to 
assign  to  its  firm  shippers  its  firm 
transportation  capacity,  including 
contract  storage,  on  upstream  pipelines 
that  offer  a  transportation  service  under 
subpart  B  or  G  of  this  part.  An  upstream 
pipeline  i&  authorized  and  required  to 
permit  a  downstream  pipeline  to  assign 
its  firm  capacity  to  the  downstream 
pipeline's  firm  shippers. 

§  284.243    Release  of  firm  capacity  on 
Interstate  pipelines. 

(a)  An  interstate  pipeline  that  offers 
transportation  service  on  a  firm  basis 
under  subpart  B  or  G  of  this  part  must 
include  in  its  tariff  a  mechanism  for  firm 
shippers  to  release  firm  capacity  to  the 
pipeline  for  resale  by  the  pipeline  on  a 
firm  basis  under  this  section. 

(b)  Firm  shippers  must  be  permitted  to 
release  their  capacity,  in  whole  or  in 
part,  on  a  permanent  or  short-term 
basis,  without  restriction  on  the  terms  or 
conditions  of  the  release.  A  firm  shipper 
may  arrange  for  a  replacement  shipper 
to  obtain  its  released  capacity  from  the 
pipeline.  A  replacement  shipper  is  any 
shipper  that  obtains  released  capacity. 


(c)  A  firm  shipper  that  wants  to 
release  any  or  all  of  its  firm  cnpdci'y 
must  notify  the  pipeline  of  the  terms  and 
conditions  under  which  the  shipper  will 
release  its  capacity.  The  fii^  shipper 
must  also  notify  the  pipeline  of  any 
replacement  shipper  designated  to 
obtain  the  released  capacity  under  the 
terms  and  conditions  specified  by  the 
firm  shipper. 

(d)  The  pipeline  must  provide  notice 
of  the  release,  the  terms  and  conditions, 
and  the  name  of  any  replacement 
shipper  designated  in  paragraph  (b)  of 
this  section,  on  an  electronic  bulletin 
board,  for  a  reasonable  period. 

(e)  The  pipeUne  must  allocate 
released  capacity  to  the  person  offering 
the  highest  rate  (not  over  the  maximum 
rate)  and  offering  to  meet  any  other 
terms  and  conditions  of  the  release.  If 
more  than  one  person  offers  the  highest 
rate  and  meets  the  terms  and  conditions 
of  the  release,  the  released  capacity  may 
be  allocated  on  a  basis  provided  in  the 
pipeline's  tariff,  provided  however,  if  the 
replacement  shipper  designated  in 
paragraph  (b)  of  this  section  offers  the 
highest  rate,  the  capacity  must  be 
allocated  to  the  designated  replacement 
shipper. 

(f)  Unless  otherwise  agreed  by  the 
pipeline,  the  contract  of  the  shipper 
releasing  capacity  will  remain  in  full 
force  and  effect,  with  the  net  proceeds 
from  any  resale  to  a  replacement 
shipper  credited  to  the  releasing 
shipper's  reservation  charge. 

(g)  To  the  extent  necessary,  a  firm 
shipper  on  an  interstate  pipeline  that 
offers  transportation  service  on  a  firm 
basis  under  subpart  B  or  G  of  this  part  is 
granted  a  limited-jurisdiction  blanket 
certificate  of  public  convenience  and 
necessity  pursuant  to  section  7  of  the 
Natural  Gas  Act  solely  for  Uie  purpose 
of  releasing  firm  capacity  pursuant  to 
this  section. 

15.  In  part  284,  a  new  subpart  J  is 
added  to  read  as  follows: 

Subpart  J— Blanket  Certificates  Authorizing 
Certain  Natural  Gas  Sales  by  Interstate 
Pipelines 

Sec. 

284.281  Applicability. 

284.282  Definitions. 

284.283  Point  of  unbundling. 

284.284  Blar.ket  certificates  for  unbundled 
sales  services. 

284.285  Pregrant  of  abandonment  of 
unbundled  sales  services. 

284.288    Standards  of  conduct  for  unbundled 
sales  service. 

284.287  Implementation  and  effective  date. 

284.288  Reporting  requirements. 
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Subpart  J— Blanket  Certificates 
Authorizing  Certain  Natural  Gas  Sales 
by  Interstate  Pipelines 

§284.281     Appdcability. 

This  subpart  apphes  to  any  interstate 
pipehne  that  offers  transportation 
service  under  subpart  B  or  G  of  this  part. 

§  284.282     Definitions. 

(a)  Bundied  scJes  sen-ice  is  gas  sales 
service  that  is  not  sold  separately  from 
transportation  service. 

(b)  Sales  service  includes  firm  or 
interruptible  gas  sales. 

(c)  Unbundled  sales  service  is  gas 
sales  service  that  is  sold  separately  from 
transportation  service. 

§  284.283     Point  of  unbundling 

A  sales  service  is  unbundled  when 
gas  is  sold  at  a  point  before  if  enters  a 
mainline  system,  at  an  entry  point  to  a 
mainline  system  from  a  production  area, 
or  at  an  intersection  with  another 
pipeline  system. 

!:'  284.284     Blanket  certificates  for 
unbundled  sales  services. 

(a)  Authorization.  An  interstate 
pipeline  that  offers  transportation 
service  under  subpart  B  or  G  of  this  part 
is  granted  a  blanket  certificate  of  public 
convenience  and  necessity  pursuant  to 
section  7  of  the  Natural  Gas  Act 
authorizing  it  to  provide  unbundled  firm 
or  interruptible  sales  in  accordance  with 
the  provisions  of  this  section. 

(b)  Conversion  to  unbundled  firm 
sales  service  and  firm  transportation 
service.  On  the  effective  date  of  the 
pipeline's  blanket  certificate  for 
unbundled  sales  services  under 
paragraph  (a)  of  this  section,  firm  sales 
entitlements  under  any  firm  sales 
service  agreement  for  a  bundled  sales 
service  are  converted  to  an  equivalent 
amount  of  unbundled  firm  sales  service 
and  an  equivalent  amount  of  unbundled 
firm  transportation  service,  except  as 
adjusted  in  §§  284.14  (d)  and  (e). 

(c)  Conversion  to  unbundled 
interruptible  sales  service  and 
interruptible  transportation  service.  On 
the  effective  date  of  the  pipeline's 
blanket  certificate  for  unbundled  sales 
services  under  paragraph  (a)  of  this 
section,  interruptible  sales  volumes 
under  any  interruptible  sales  service 
agreement  for  a  bundled  sales  service 
are  converted  to  an  equivalent  amount 
of  unbundled  sales  service  and  an 
equivalent  amount  of  unbundled 
interruptible  transportation  service. 

(d)  A  pipeline  that  provides 
unbundled  sales  service  under  this 
section  may  serve  as  an  agent  of  the 
sales  customer  to  arrange  for  any 


pipeline-provided  service  necessary  to 
deliver  gas  to  the  customer. 

§  284.285     Pregrant  of  abandonment  of 
unbundled  sales  services. 

Abandonment  of  unbundled  sales 
services  is  authorized  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  upon 
the  expiration  of  the  contractual  term  or 
upon  termination  of  each  individual 
sales  arrangement  authorized  under 
§  284.284. 

§  284.286     Standards  of  conduc!  'or 
unbundled  sales  service. 

(a)  To  the  ir.ax,.'Tmm  extent 
practicable,  the  pipeline  must  organize 
its  unbundled  sales  and  transportation 
operating  employees  so  that  they 
function  independently  of  each  other. 

(b)  The  pipeline  must  conduct  its 
business  to  conform  to  the  requirements 
set  forth  in  §  284.8(b)(2)  and  §  284.9(b)(2) 
with  respect  to  the  equality  of  service  by 
not  giving  shippers  of  gas  sold  by  the 
pipeline  any  preference  over  shippers  of 
gas  sold  by  any  other  merchant  in 
matters  relating  to  part  284 
transportation. 

(c)  The  pipeline  must  comply  with 

§  161.3  (a),  (b).  (d)  and  (1)  of  this  chapter 
and  comply  with  §  161.3  (c).  (e),  (f).  (g). 
(h),  and  (i)  of  this  chapter  by  considering 
its  unbundled  sales  operating  employees 
as  an  operational  unit  which  is  the 
functional  equivalent  of  a  marketing 
affiliate. 

(d)  The  pipeline  must  comply  with 

§  250.18  of  this  chapter  by  considering 
its  unbundled  sales  operating  employees 
as  an  operational  unit  which  is  the 
functional  equivalent  of  a  marketing 
affiliate. 

(e)  A  pipeline  that  provides  unbundled 
sales  service  under  §  284.284  must  file 
tariff  provisions  and  procedures  as  part 
of  its  compliance  filing  under  §  284.14 
indicating  how  the  pipeline  is  complying 
with  the  standards  of  this  section. 

?  284.287     Implemenfallor  and  e"ective 
date 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  pipeline  that  offers 
transportation  under  subpart  B  or  G  of 
this  part  must  file  revised  tariff  sheets  to 
implement  the  requirements  of  this 
subpart  J  as  part  of  the  compliance  filing 
required  under  §  284.14. 

(b)  A  pipeline  that  offers 
transportation  under  subpart  B  or  G  of 
this  part  that  is  not  authorized  to  make 
sales  for  resale  as  of  the  date  of  its 
required  filing  under  §  284.14  need  not 
file  to  implement  this  subpart  J  with  its 
filing  under  S  284.14,  but  prior  to  offering 
any  sales  service,  such  a  pipeline  must 
file  revised  tariff  sheets  to  implement 
this  subpart  J. 


(c)  A  blanket  certificate  issued  under 
§  284.284  will  be  effective  on  the 
effective  date  (as  approved  by  the 
Commission)  of  the  tariff  sheets 
implementing  service  under  that 
certificate.  For  a  pipeline  that  is 
required  to  file  under  §  284.14,  the  tariff 
sheets  implementing  service  under  the 
blanket  certificate  will  not  be  effective 
until  after  Commission  approval  of  the 
compliance  filings  required  by 
§  2R4  14fM 

§  284  258     Reporting  .'equlrements. 

Interstate  pipelines  engaging  in  sales 
under  a  certificate  granted  under 
§  284.284  must  file  with  the  Commission 
by  March  1  of  each  year,  an  annual 
report  for  the  preceding  calendar  year 
describing  for  each  transaction  the 
identities  of  the  parties,  the  type  of 
service  provided  (firm  or  interruptible). 
the  total  volumes  sold,  and  the  total 
revenues  received.  The  report  must  be 
signed  under  oath  by  a  senior  official  of 
the  company. 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations.  Appendix: 
Separate  Opinion  of  Commissioner  Langdon. 

Jerry  ].  Langdon.  Commissioner,  concurring 
in  part  and  dissenting  in  part: 

Tliis  Order  represents  a  watershed  for  the 
natural  gas  industry.  It  marks  a  turning  point 
for  parties  to  permanently  leave  outmoded 
and  failed  governmental  policies  behind  to 
face  a  largely  market-driven  regulatory 
regime.  Those  who  fail  to  take  advantage  of 
this  opportunity  to  craft  market-sensitive 
solutions  to  their  energy  needs  will 
undoubtedly  be  left  behind.  This  Order 
provides  a  road  map  to  guide  all  parties 
toward  a  competitive  market  for  natural  gas 
without  mandating  which  route  they  should 
choose. 

I  fully  support  this  Order  as  a  final  major 
move  toward  realizing  the  promises  first  set 
forth  in  Order  No.  436.  In  the  past  few  years, 
the  Commission  has  been  criticized  for  its 
piecemeal  approach  to  implementing 
important  policy  objectives.  This  piecemeal 
approach  has  unnecessarily  prolonged  the 
transition  of  the  industry  by  limiting  or 
obviating  competitive  choices  by  individual 
segments  of  the  industry.  By  dealing  globally 
with  a  number  of  inter-related  issues,  the 
Commission  will  allow  market  forces — and 
not  regulators — to  begin  to  drive  the  natural 
gas  industry. 

I  only  regret  that  we  did  not  take  two  more 
steps  to  facilitate  the  process: 

•  Provide  an  additional  mechanism  to 
shorten  the  transition  cost  recovery  process 
to  allow  true  market  signals  to  emerge  sooner 
rather  than  later,  and 

•  Devise  an  alternative  cost  recovery 
mechanism  for  the  non-market  sensitive 
Great  Plains  gas. 

As  to  the  former  I  concur:  as  to  the  latter.  I 
dissent  as  discussed  below. 

Order  No.  636  provides  only  two 
mechanisms  which  act  to  limit  gas  supply 
realignment  costs  which  may  result  from 
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restructanng  negotiations;  eligibility  and 
prudence.  I  take  seriousiy  the  Order  No.  636 
process  for  both  mechanisms  in  light  of  the 
billions  of  dollars  that  have  already  been 
billed  to  consumers  in  take-orpay  costs. 

The  CommissJon's  past  record  or  prudence 
review  has  been  impotent  at  best.  But,  as  a 
result  of  the  full  pasa-through  of  transition 
costs  allowed  by  this  rule,  th€  Commission 
has  a  nevM.  larger  prudence  role  to  play.  First, 
we  must  ensure  that  transition  costs 
recovered  pursuant  to  Order  Na  638  are 
closely  limited  to  contract  realignments 
occurring  as  a  direct  result  of  impleaienting 
this  rule.  Second,  we  must  determine  that  the 
remaining  supply  contracts  are  the  product  of 
prudent  market-driven  transactiors. 

In  discussions  leading  up  to  the  Final 
Order,  I  strongly  favored  an  additional, 
opto/ia/ mechanism  which  would  have 
encouraged  pipehnes  to  offer  10  percent 
absorption  of  gas  supply  realignment  costs  in 
exchange  for  their  customers'  forgoing  then- 
rights  to  challenge  prudence.  I  believe  this 
optional  approach  is  reasonable,  and 
moreover,  's  not  precluded  by  the  ruk.  I 
expect  that  the  pipelines  and  parties  may 
well  use  this  mechanism  as  an  alternative  to 
lengthy,  costly  and  uncertain  prudence 
reviews. 

As  to  the  Order  No.  636  treatment  of  Great 
Plains  gas,  every  comma,  word,  sentence  and 
paragraph  of  the  Order  is  internally 
inconsistent.  Order  No.  636's  sweeping 
changes  are  driven  by  the  overriding  need  to 
make  natural  gas  a  competitive  commodity. 
We  do  this  by  eliminating  cross-subsidies 
and  by  billing  away  costs  associated  with  the 
old  way  of  doing  business.  Yet  in  Great 
Plains,  we  are  timid.  I  fail  to  see  how  the 
pass-through  of  such  extraordinary  gas  costs 
will  ultimately  benefit  the  consumer,  or 
transmit  accurate  pricing  signals. 

I  understand  the  public  trust  responsibility 
with  respect  to  recoupment  of  the  public 
investment  in  Great  Plains  and  I  would 
support  a  proposal  to  retire  that  investment  " 
through  a  surcharge  on  natural  gas 
transportation.  1  he  continued  operational 
feasibility  of  Great  Plains,  however,  should 
be  a  choice  consumers  should  make  by  their 
willingness  to  pay  tne  cost  of  converting  coal 
to  gas. 

In  all  other  regards,  I  enthusiastirelly 
support  the  Order  1  expect  that  it  will 
significantly  contribute  to  improving  the 
health  and  efTicicncies  of  the  natural  gas 
industry  to  the  benefit  of  the  nation's 
consumers, 
ferry  J.  Langdon, 
Commissioner. 
!FR  Doc.  92-8528  Filed  4-15-92;  645 amj 
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CEP4«TMLNTCP  JUSTICE 

23  " F".  Fart  A 

.fi  :  Order  Ho.  i'*!-??' 

A',"ninistr2twe  Clai.'-is  Under  the 
Federal  Tort  Ciaims  Act;  Delegation  c>f 
Authority 

AGENCY-.  Department  of  Juslice. 


summary:  This  Order  delegates 
authority  to  the  Secretary  of 
Transportation  to  settle  administrative 
claims  presented  pursuant  to  the  Federal 
Tort  Claims  Act  where  the  amount  of 
the  setUement  does  not  exceed  $100,000. 
The  Order  implements  Public  Law  101- 
552.  This  Order  will  alert  the  general 
public  to  the  Secretary  of 
Transportation's  new  authority,  and  is 
being  codified  in  the  CFR  to  provide  a 
permanent  record  of  this  delegation. 
EFFECTIVE  DATE:  April  16, 1992. 
FOR  FURTHER  INFORMATION  CONT.«CT: 
Jeffrey  Axelrad.  Director,  T_.-.s  B:  inch. 
Civil  Division.  U.S.  Department  of 
Justice.  Washington,  DC  20530,  (202) 
501-7075. 

SUPPLEMENTARY  INFORMATION:  This 
Order  has  been  issued  to  delegate 
settlement  authority  and  is  a  matter 
solely  related  to  division  of 
responsibility  between  the  Department 
of  Justice  and  the  United  States 
Department  of  Transportation.  It  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  5  U.S.C.  605(b).  It  is  not  a  major 
rule  within  the  meaning  of  Executive 
Order  No.  12291. 

List  of  Subjects  in  28  CFR  Part  14 

Authority  delegations  (government 
agencies),  Claims. 

By  virtue  of  the  authority  vested  in 
me.  including  28  U.S.C.  509,  510,  5  U.S.C. 
301.  and  38  U.S.C.  223(a),  Ude  28  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  14— ADMINISTRATIVE  C.  A  M5 
UNDER  FEDERAL  TORT  CLASfs'  C  A  L  T 

1.  The  authority  citation  for  part  14 
continues  to  read  as  follows: 

Authority:  5  'J.S.G  301;  28  U.S.C.  509,  510. 
2672:  38  L'.S.C.  223[a). 

APPENDIX  TO  PART  14~[ AMENDED] 

2.  Part  14  is  amended  by  adding  a  new 
provision  at  the  end  of  the  appendix  to 
part  14  to  read  as  follows: 

Delegation  of  Authority  to  the  Secret.iry  of 
Transportation 

Section  1.    Authority  to  compromiae  tort 
claims. 

(a)  The  Secretary  of  Transportation  shall 
have  the  authority  to  adjust,  determine, 
compromise  and  settle  a  claim  involving  tlie 
United  States  Department  of  Transpoi-talion 
under  section  2672  of  title  2a  United  States 
Code,  relating  to  the  administrative 
settlement  of  federal  tort  claims.  If  the 
amount  of  the  proposed  adjustment, 
compromise,  or  award  does  not  exceed 
$100,000.  When  the  Secretary  of 


Transportanon  believes  a  claim  pending 
before  him  presents  a  novel  quesuon  of  Uvw 
or  of  r  lif-y.  he  shHii  obtain  the  advice  of  the 
Assistant  Attorney  General  n  charge  of  the 
Civil  Division. 

(bj  The  Secretary  of  Transportation  may 
redelegate  in  writing  the  settlement  suthority 
dplpgHtcd  to  him  under  this  section. 

Section  2.    Memorandum. 

Whenever  the  Secretary  of  Transportation 
spnfes  any  administratr.e  claim  p'.Tstiant  to 
the  authority  grantfd  by  section  1  for  nn 
amount  in  excess  of  $.W.0CO  and  ■,v,f.^:'!  •^<' 
amount  delegated  to  h:m  under  sect .  aid 
memorandum  fully  explaining  the  basis  for 
the  action  taken  shall  be  executed.  A  copy  of 
this  memorandum  shall  be  sent  to  the 
Director,  FTCA  Staff.  Torts  Branch  of  the 
Civil  Division. 

Dated:  April  8, 1992. 
WilUana  P.  Barr. 
Attorney  General. 
[FR  Doc.  92-8787  Filed  4r-15-92;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Parts  202  206,  and  207 

Oil  and  Gas  Product  VatuaHon 
Regulations 

April  7, 1992. 

agency:  Minerals  M.^naserr.unt  Service 

(MMS),  Interior, 

action:  Notice  of  training  seminars. 

summary:  The  Minerals  Management 
Service  (MMS)  hereby  gives  notice  that 
it  will  conduct  training  seminars  at  the 
locations  and  dates  given  below 
highlighting  changes  affecting  the 
revised  oil  and  gas  product  valuation 
regulation''  that  were  published  in  the 
Federal  Register  on  January  15, 1S83,  (53 
FR  1184  and  1230)  and  became  efleclive 
March  1, 1938.  The  sen;inars  will  focus 
on  the  methods  of  detEnnining  vaine  of 
o'l  and  gas  production  for  royalty 
purposes  with  emphasis  on  recent 
emendmenls  to  the  product  valuation 
regulations.  Specific  topics  sugciested  by 
interested  parties  will  also  be 
considered. 
DATES:  See  Supplementary  Infonnanun 

ADDRESSES:  See  Supplementary 

Information. 

FOR  FURT>  fcS  IHFORMAT!ON  CONTACT: 

Mr.  Riciiard  Aoamcki,  0:1  ar.a  Gas 
Valuation  Bra:ich  (OGVBl,  Royalty 
Va'uoticn  and  Standards  Divisir:: 
(RVSD),  (303)  23-1-3404  or  (FTSl  "Zty- 
3404  or  Mr  Scott  ElJiS.  OGVB,  RVSD. 
(303)  231-3.543  or  (FTS)  326-3.'>43 
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SUPPLEMENTARY  INFORMATION:  Since 
implementation  of  the  revised  oil  and 
gas  valuation  regulations  on  March  1, 
1988,  there  have  been  a  number  of 
regulatory  changes  and  interpretations 
of  valuation  policy  which  impact  the 
regulations.  In  an  ongoing  effort  to  be 
customer  responsive.  MMS  will  conduct 
several  training  seminars  designed  to 
explore  certain  valuation  issues  by  way 
of  example.  The  seminars  will  provide  a 
presentation  of  specific  issues  wrapped 
within  the  context  of  the  broader 
\aluation  framework.  Valuation  issues 
contemplated  for  presentation  include 
arm's-length  versus  nonarm's-length 
valuation,  the  final  rule  governing  gas 
sales  under  percentage-of  proceeds 
contracts,  effective  November  1,  1991, 
(56  FR  46527),  exchange  agreements, 
keep-whole  processing  agreements,  pool 
pricing,  transportation  reduced  prices, 
and  valuation  in  units.  The  MMS  seeks 
comments  and  expressed  interest 
concerning  these  issues.  In  addition, 
MMS  invites  comments  suggesting  other 
topics  of  consequence. 

Dates  and  Location 

The  seminars  will  consist  of  iVz  day 
sessions.  The  seminars  will  be  held  from 
8  a.m.  to  4;30  p,m,  on  the  first  day  and 
from  8  a.m.  to  12  p.m.  on  the  second  day 
on  the  dates  at  the  locations  given 
below: 


Dates 

Locations 

Jur>e2-3.  1992 

Chevron  USA..  Inc  .  2003  I>a- 

mond     Blvd.     Concord,     CA 

94520 

June  9-10,  1992... 

Marnon  Astrodome,  2100  South 

Braeswood      at      Greenbryer. 

Houston       'X      77030,     (713) 

797-9000 

June  11-12, 

Hilton  Inn,  5000  E.  Skelly  Dnve. 

1992 

Tulsa,  OK  74135.  (918)  622- 

7000 

June  16-17. 

Sheraton    Hotel    &    Conference 

1992 

Center,      360      Union     Blvd , 

Lakewood,    CO   80228,    (303) 

987-2000 

Registration  and  Reservations 

Persons  interested  in  attending  one  of 
these  seminars  should  contact  Ms.  Sara 
Leech  at  (303)  231-3529  or  (FTS)  326- 
3529  at  least  one  week  prior  to  the 
seminar  date.  Each  seminar  is  planned 
to  accommodate  150  attendees,  and 
registration  will  be  made  on  a  first- 
come-first-serve  basis.  Attendees  should 
make  arrangements  for  their  own  meals 
and  lodging. 

If  insufficient  interest  is  shown  in 
attending  any  of  the  training  seminars, 
that  seminar  may  be  canceled  and 
alternate  arrangements  will  be  made  for 
those  who  expressed  interest. 


Dated.  April  9   1992 
James  W  Shaw, 

Assoc; ;.  !f  Director  for  Royalty  Management. 
[FR  Doc  92-8777  Filed  4-15-92;  8:45  am] 

BIU.ING  CODf  4310-IIR-ll 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFRPan  117 
iCGD  11-92-011 

Drawbridge  Operation  Reguiations; 
Sacramento  River,  Rio  Vista,  CA 

agency:  Coast  Guard,  DOi. 
ACTION:  Temporary  final  rule  with 
request  for  comments. 

summary:  At  the  request  of  a  citizens 
group  in  Rio  Vista,  CA,  the  Coast  Guard 
is  establishing  a  temporary  drawbridge 
operation  regulation  for  the  Highway  12 
drawbridge  across  the  Sacramento  River 
at  Rio  Vista,  California  (the  Rio  Vista 
Bridge),  to  limit  openings  for 
recreational  vessels  to  three  times  an 
hour  during  peak  highway  traffic  periods 
on  summer  weekends  and  holidays.  This 
temporary  regulation  is  being 
established  to  reduce  serious  highway 
traffic  congestion  at  the  bridge.  Since 
this  action  should  accommodate  all  the 
needs  of  marine  traffic  expected  to  pass 
the  bridge,  its  impact  is  expected  to  be 
minimal. 

DATES:  This  rule  becomes  effective  on 
May  1.  1992  and  terminates  on  October 
31,  1992.  Comments  must  be  received  on 
or  before  October  31, 1992. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan-br),  Eleventh 
Coast  Guard  District,  room  214,  Building 
10.  Coast  Guard  Island.  CA  94501-5100. 
The  comments  will  be  available  for 
inspection  and  copying  during  normal 
work  hours  between  7  a.m.  and  4  p.m, 
Monday  through  Friday,  except 
ho];ria\s 
FOR  FURTHER  INFORMATION  CONTACT; 

Wayne  R.  Till.  Chief.  Bridge  Section, 
Aids  to  Navigation  Branch  (telephone: 
(510)  437-3514). 
SUPPLEMENTARY  INFORMATION:  A  notice 

uf  proposed  rule  making  has  not  been 
published  for  this  regulation.  Following 
normal  rulemakmg  procedure  would 
have  been  contrary  to  the  public 
interest.  Immediate  action  is  needed  to 
prevent  serious  highway  traffic  fieups 
on  Highway  12,  the  prmcipal  east-west 
connecting  roadway  in  the  California 
Delta.  A  comment  period  is  being 
provided  during  the  entire  period  the 
temporary  regulation  is  in  force: 
comments  should  be  mailed  to  the  office 


listed  under  "addresses"  in  this 
preamble.  Commentors  should  include 
their  names  and  addresses,  identify  the 
docket  number,  and  give  reasons  for 
their  support  or  opposition.  A  Local 
Notice  to  Mariners  has  been  issued.  A 
similar  regulation  was  implemented  at 
the  Rio  Vista  Bridge  in  1991  and  was 
found  to  improve  overland 
transportation  without  significant  effect 
on  watpr  transportation. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufi^icient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.g.(5)  of  Commandant 
Instruction  M18475.1B. 


Economic  .\  •■ 


lent  and  Certification 


This  temporary  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034, 
February  26. 1979).  Since  there  is  little 
economic  impact  a  full  regulatory 
evaluation  is  unnecessary.  This 
temporary  regulation  will  have  no 
appreciable  consequences  as  it  will  not 
prohibit  any  vessels  from  using  the 
waterway.  Since  the  economic  impact  of 
this  regulation  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
it  will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Drafting  Information 

The  drafters  of  this  rule  are  Susan  H. 
Worden,  project  officer,  and  Lieutenant 
Steve  M.  Fitten,  project  attorney, 
Eleventh  Coast  Guard  District  Legal 
Office. 

Discussion  of  Regulation 

Highway  12  is  the  main  east-west 
highway  in  the  Sacramento-San  Joaquin 
River  Delta  in  northern  California.  It 
crosses  three  major  recreational 
waterways  on  drawbridges:  the 
Sacramento  River  at  Ric  Vista,  the 
Mokelumne  River  east  of  Isleton.  and 
Little  Potato  Slough  at  Terminous.  In  the 
vicinity  of  the  Rio  Vista  Bridge,  it  carries 
as  many  as  1,100  vehicles  per  hour  on 
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holiday  weekends  and  has  traffic 
backups  as  long  as  8  miles.  A  primary 
cause  of  the  traffic  problema  is  the 
irtersection  at  the  east  end  of  the  bridge 
with  traffic  controlled  by  four-way  stop 
signs.  The  California  Department  of 
Transportation  is  signalizing  the 
intersection  and  moving  it  away  from 
the  bridge,  but  until  that  construction  is 
completed  in  late  1992,  the  traffic 
problems  will  continue.  The  Coast 
Guard  will  limit  bridge  openings  during 
peak  traffic  hours  until  construction  i« 
completed. 

Current  regulations  require  the  Rio 
Vista  Bridge  to  open  on  demand.  The 
temporary  regulation  will  limit  openings 
for  recreational  vessels  to  three  times  an 
hour  during  peak  highway  traffic  periods 
on  summer  weekends  and  major 
holidays.  Those  peak  periods  are  from  2 
p.m.  until  6  p.m.  Fridays,  Sundays, 
Memorial  Day.  the  Fourth  of  July,  and 
Labor  Day.  Openings  for  commercial 
vessels  are  infrequent  on  weekends  and 
holidays,  and  it  is  not  safe  for 
commercial  vessels  to  stop  in  the 
narrow  channel.  Accordingly, 
commercial  vessels  are  excluded  from 
this  regulation  and  will  be  provided 
openings  upon  signal. 

UM  of  Subjects  in  33  CFR  Part  117 

Bridges. 

In  consideration  of  the  foregoing,  part 
117  of  title  33  of  the  Code  of  Federal 
Regulations  is  revised  as  follows: 

PART  t17— DRAWBi^IDGE 
OPERATION  REQUIREMENTS 

SuDpart  B — Specific  Requirements 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  146  and  33 

CFR  1.05-l(g). 

2.  5  117.189  is  revised  by  adding  a  new 
paragraph  |d)  to  read  as  follows: 

§  117  139    Sacramento  River. 

(d]  During  the  period  May  1, 1992  to 
October  31, 1992,  the  draw  of  the  Rio 
Vista  Bridge,  mile  12.8,  shall  open  upon 
signal,  except  that  from  2  p.m.  until  9 
p.m.  on  Fridays,  Sundays,  Memorial 
Day,  the  Fourth  of  July  and  Labor  Day. 
the  bridge  need  only  open  for 
recreational  vessels  on  the  hour,  20 
minutes  past  the  hour,  and  40  minutes 
past  the  hour. 

Dated:  March  25. 1992.  ' 

ME.  Gilbf-rt. 

Rear  Aa.T.iraJ,  U.S.  Coast  Guard,  Commcuder, 
Eleventh  Coast  Guard  District 
[FR  Doc.  92-6819  Fil*d  4-15-92;  8:45  ami 
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FNVtRONMENTAL  PROTECTION 

AGENC*' 

40  CFR  Part  761 
IOPPTS-66014:  FRL  394S-«) 

Fc'fChlorinate'j  B^p^'p.-vs   K'.".  s^c-s 
o*  Test  M"?t!-oos  'Tco'rorats»<l  Dy 
P.etc.'tince 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTtON:  Final  rule. 


be  used  to  satisfy  the  requirements  ot 
the  PCB  rpguiations.  The  designatior.s  of 
the  upcSa'ed  test  methods  as  well  as  ;ne 
designation  of  the  old  test  methods  are 
set  forth  below  Copies  of  the  updated 
test  meiheds  may  be  obtained  from  ihe 
OPFI  TSCA  DofJ<ef  Reading  Room  at 
the  previous  address.  The  new- 
designations  of  the  updated  tesl 
methods  as  well  as  the  equivalent  old 
designations  are  as  follow: 


summary:  The  Enviroimiental  Protection 
Agency  (EPA)  has  incorporated  by 
reference  certain  test  methods 
developed  by  the  American  Society  for 
Testing  and  Materials  ( ASTM).  These 
methods  appear  in  the  PCB  regulations 
(40  CFR  part  761).  Several  of  the  test 
methods  have  been  revised  by  ASTM 
since  they  were  incorporated  by 
reference.  EPA  is  revising  the  references 
to  the  ASTM  test  methods  so  the  revised 
ASTM  test  methods  may  be  used  to 
meet  the  testing  requirements  found  in 
40  CFR  part  761. 

DATES:  The  amendments  are  effective 
April  19. 1992. 

ADDOf  SSES:  Copies  of  these  test 
r  are  available  for  public 

inspection  and  copying  at  the  TSCA 
Public  Reading  Room  (TS-793).  rm.  NE- 
G004,  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460.  from  8  a.m.  to  12  noon  and  from  1 
p.m.  to  4  pjn.  Monday  through  Friday, 
except  legal  holidays. 
fOrt  FUm-HER  INFORMATIOM  CONTACT- 
David  Kling,  Acting  Director. 
Environmental  Assistance  Division  (TS 
799)  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  E-543B,  401  M  St.  SW., 
Washington,  DC  20460,  telephone  (202) 
260-1404,  TDD  (202)  554-0551. 
SUPPtEMEMTARY  IKFOHMATIOM:  Several 
of  the  ASTM  test  methods  which  have 
been  incorporated  by  reference  in  40 
CFR  part  761  have  subsequently  been 
revised  by  ASTM.  One  of  the 
requirements  for  approval  of  an 
incorporation  by  reference  is  the 
responsibility  to  update  the  Code  of 
Federal  Regulations  so  that  the 
regulations  reflect  the  most  recent 
edition  of  the  incorporated  test  methods. 
After  a  review  of  the  updated  versions 
of  these  test  methods  EPA  has 
concluded  that  there  are  no  substantive 
changes  included  in  the  updated 
versions  of  the  test  methods.  EPA  is 
therefore,  revising  the  references  to 
certain  ASTM  test  methods  without 
notice  and  comment  so  that  the  updated 
version  <rf  the  ASTM  test  method  may 


New  Designation 


ASTM  D  93-90 

ASTM  D  iB2-67 

ASTM  D  E24-88 

ASTM  D  &.08-87 

ASTMD  923-89 

ASTM  D  1266-87 

ASTM  D  1796-83 
(Reappfoved  1990). 

ASTMD  21 58-89 

A.STM  D  2709-88 

ASTM  0  2784-89 -. 

ASTM  D  3278-89 


OW  DewQ^attow 


ASTM  D  93-86 
ASTV  D  482-80 
ASTM  D  524-f  1 
ASTM  D  806-61 
AS'M  D  923-^6 
ASTM  D  1266-60 
AS^M  D  t7oa_83 

ASTM  D  2158-95 

AS"M  D  2709-82 
ASTM  D  27g4-*0 

ASTM  D  327&^78 


I.  ASTM  Standard  D  923 

This  nilc  includes  boih  the  1986  and 
1989  versions  of  standard  0  923,  which 
addresses  the  method  for  sampling  r^-w 
electrical  insulating  liquids.  The 
rationale  for  including  both  versions  is 
that  the  1989  version  is  more  f.exible  on 
collecting  samples,  wherpas  the  1988 
version  prohibits  sampling  during 
adverse  weather  conditions. 

The  1986  standard  cautions  against 
sampling  when  the  relative  humidity 
exceeds  75  percent  and  when  it  is 
raining  or  snowing.  .\s  a  precaution,  this 
standard  would  apply  when  liquids  to 
be  sampled  are  at  lower  tempera h:res 
than  the  surroundings.  Although  there 
are  no  specific  charactenstics  of  the 
1988  sampling  devices  which  are 
superior  or  unique  in  performance,  it  is 
not  practical  to  discontinue  their  use.  If 
a  person  owns  one  of  these  devices  and 
frequently  uses  it  as  recommended  by 
the  standard,  there  is  no  technical  basis 
to  terminate  its  usage. 

II.  Executive  Order  12291 

Under  E.G.  12291,  issued  February  17. 
1981.  EPA  must  ludge  whether  a  n;*'  is  a 
major  rule  and  therefore,  subject  'o  ihe 
requirements  that  a  Regulators-  l.mt  :ct 
Analysis  be  prepared  EP.^  has 
determined  that  this  rule  is  a  not  s  mafur 
rule  as  the  term  is  defined  m  section  l(b't 
of  the  Executive  Order  becau«e  the 
annual  effect  of  the  rule  on  Ihe  e<  uremj 
will  be  less  than  $100  million;  it  wii!  not 
cause  a  major  increase  in  costs  or  prices 
for  any  section  of  the  economy  or  for 
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any  geographic  region;  and  it  will  not 
result  in  any  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  or  innovation 
or  on  the  ability  of  U.S.  enterprises  to 
compete  with  foreign  enterprises  in 
domestic  or  foreign  markets. 

The  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  pnor 
to  publication  as  required  by  the 
Executive  Order. 

m.  Regulatory  Flexibility  Act 

Under  section  605(b)  of  the  Regulatory 
Flexibility  Act  the  Administrator  may 
certify  that  a  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  and  therefore, 
does  not  require  a  regulatory  flexibuity 
analysis.  This  document  only  updates 
certain  ASTM  test  methods  which  are 
incorporated  by  reference  in  the  PCB 
regulations,  to  the  current  ASTM  test 
methods.  Since  no  negative  economic 
impact  would  be  expected  upon  any 
business  entity  from  the  promulgation  of 
this  rule.  EPA  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  small  entities. 

rV'.  Paperwork  Reduction  Act 

EPA  has  determined  that  the 
Paperwork  Reduction  .^ct  of  1980,  44 
use.  3501  et  seq.  does  not  apply  to  this 
rule  since  no  information  collection  and 
recordkeeping  are  involved 

List  of  Subjects  in  40  CFR  Parts  761 

Environmental  Protection.  Chemicals, 
Hazardous  substances,  Health,  Labeling, 
Laboratories.  Poiychlorinated  biphenyls. 
Reporting  and  recordkeeping 
requirements.  Incorporation  by 
reference. 

Dated:  Ap.nl  8, 1992. 

Mark  A.  Greenwood. 

Director.  Office  of  Pollution  Prevt:.Lh.n  and 
Toxics. 

Therefore,  40  CFR  chapter  i,  pBrl  761 
IS  amended  as  follows 

PART  761— {AMENDED] 

1  The  authority  citation  for  part  781 

continues  to  read  as  follows 

Authority:  15  U.S.C,  2605.  2b07,  2611.  2614, 
and  2616. 

2,  In  5  761  19.  by  revising  the  table  in 
paragraph  (b)  to  read  as  follows; 

5  761,19    References. 

***** 

(b)  * 


M^fWf#OC©9 


CFfl  Otttion 


ASTM  D  93  -  90 
Standard  Tost 
M«ttK>ds  tor  FlBsri 

Pom  by  Pensky- 
Mnrtens  Oosed 
Tastar 

ASTM  D  129-64 
(Reapprovod  1978) 
StarxJard  T©si 
Method  tof  Su«i»  « 

PetroteufT,  Producls 
(Genefai  Bomb 
Method) 

A.STM  D  240-87 
Staoda/d  Test 
Method  tor  H«at  o( 
C-ombustior  al  IjQuid 
Hyd'ocarbon  Fjel  by 
Bomb  Caionmelef 

ASTM  C  4ii2-e7 
Standard  'est 
Method  '0*  As^  from 
Petrot«»um  pTtxiucts 

«STM  D  524-88 
Staf^dard  Test 
Mettxxl  lof 
Ramsbotlom  Carbon 
ResxJoe  o( 
Petrcteum  Products 

ASTM  D  808-87 
Siaooarc!  Test 
Method  toi  ChloiTTe  • 
ir  r^te*  Bid  U8»d 
Petroteum  Products 
(Borne  MetfKxJ). 

AS^M  C  923-86 
Standard  "'"est 
Method  for  Sarrtpfcng 
Electrical  irisulating 
Liquids. 

ASTM  D  923-89 
Starxlard  Methods  of 
Sampling  Electrical 
Insulating  Lwuids 

ASTM  D  1266-87 
Standard  Test 
Meth'Od  I  Of  &jrtur  rn 
Petroleum  Products 
(Lamp  Method) 

ASTM  D  1796-83 
(Heappfoved  1990) 
Standard  Test 
Method  <o<  Water 
and  Sediment  ir  Fuel 
Otis  by  the 
Ccntrrf'jcje  MethCKJ 
(Laboratory 

Procedure  i 

ASTM  D  2158-88 
Standard  Test 
Method  to'  Residues 
m  LiQuitieC  PetroWom 
(LP)  Gases 

ASTM  D  2703-8S 
Standard  ^esl 
Method  lof  Water 
and  Sedirrient  m 
Distillate  Fueis  by 
C::«ntntuge 

ASTM  D  2"'t<4"^eS 
Starvdard  Test 
Mettxxt  for  Suitui  m 
LxiurtieQ  f-etro»eum 
Gases  iOvy- 
hydrooen  Bur^vfw  (x 
Lamp) 

ASTM  D  3' 78-84 
Standard  Test 
Methods  lor  Carton 
arxj  Hvdrogen  m  tt>e 
Anavsjs  Sampie  ot 
Co*e  ana  Coal 


«761  60(««3|A»KBV<«) 
i  761  75ttj)|e>lK) 


}  rei  eo(aKt»ww>fBv<«i 


S761  60(aK3H*«E.kfl 


J761.6O<a)(3)0ii)(B){6) 


5  76'  6fiia,!.aM'.i.(p.(^7 


f  '6'  R0(aH3K'<u(B)(fl) 


8  76l.60<gKl)<.i);(9)t2)(ii) 


8761.6O(g)(1Kn).l0)<2)(») 


§  761  60ia)(3)(Si)(B)(«) 


{  TB'  ^0(^\nMv\1?.:tf'i 


J  :'eT60UJ(3K»KEH^. 


5  ^6'  SvjiaKSiCnifBjltf) 


§  76 !  60(a)(3HHi)(B)(fi) 


5  ^6'  6C'(a!n)(iii)(B)(fi) 


Reterences 

CFRCttaOon 

ASTM0  327»-«9 
StandvdTwt 

j781-75(h«H»iuM 

M^nvxts  tor  1 1«^^ 

Pom  Cjt   L  «3UlOS  tv 

Se'ij';,(»sh  0;-s*id' 

Cue.  ^..-Jtwai,,;* 

AS"V  f   2'>8-e7 
'ReapofO»wJ  19C7) 
Standard  Test 

|761.60<aK3Ki<iHB)<£) 

Method  (or  Tolal 

Nttragan  morgMc 
iMran&l  by  Moohi8o 
KJELOMtt.  Melhod. 

§761,60    'Amended' 

3.  In  S  r&1.60  iht  fuliowing  changes 
are  made: 

a.  In  paragraph  (a)(3KiiiKB)(^: 
Revise  "ASTM  D  93-85"  to  read 

"ASTM  D  aJ-QO  ■ 
Revisp  'WSTM  I )  4a2-80"  to  read 

K < '.  sp     \S TM  D  524-«l''  to  read 
■  .,-VSTM  U  5^4- ■■•««■■• 

Revise  "AS  T  M  !    »«  ik  hi"  to  read 
'■,'\STM  D  Br-'i «•"' 

K;  •.  IS.'   'i  ,i  :  ,:f-+v  rtf  to  read  "ASTM  D 
1266-87". 

Revise  T)  1796*3  '  to  read  "ASTM  D 
1796-83  (Reapproved  1990r. 

Revise  "ASTM  D  2158-65"  to  read 
"ASTM  D  215»-8g", 

R«  V  se  "ASTM  D  2"t>i  ^     to  read 
/IS  I'M  D  2709-68", 

Revise  "ASTM  D  2784-80"  to  read 
"ASTM  D  2784-89". 

b.  In  paragraph  (g)(l)(ii]  revise 
"ASTM  D  923-86"  to  read  "ASTM  D 
923-86  or  ASTM  D  923-89 '.  and  in 
paragraph  (g)(2)(ii)  revise  "ASTM  D  923- 
86"  to  read  "ASTM  D  923-86  or  ASTM  D 
923-89". 

§  761,7S     [Am«rKj«<li 

4.  In  §  761.75,  paragraph  fb)(8)(1ii). 
revise  the  phrase  "ASTM  D  93-85"  to 
read  "ASTM  D  93-9(y,  and  revise  the 

haM     A'-TM  n  3278-78"  to  read 
ASTM  D  3278-89", 

[FR  Doc,  gZ-e'SP  Filed  4-15-92;  a-45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

4  7  CFR  Pan  73 

I  MM  Doc* el  No.   .«t9''^5S'r.   RM-"'04;   PM 
7094 

Radio  Broadcasting  Services,  Clannda. 
lA.  Maryvtile.  MO.  Omar^a.  Ptattsrwuth 
and  Fairbury,  NE 

agency:  Federal  Communications 
Commission. 
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action:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Nodaway  Broadcasting 
Corporation,  substitutes  Channel  246C3 
for  Channel  257A  at  Maryville,  Missouri, 
and  modines  Station  KNIM-FM's 
license  to  specify  operation  on  the 
higher  powered  channel.  See  55  FR  882, 
January  10. 1990.  At  the  request  of 
Vantage  Communications,  Inc..  the 
Commission  substitutes  Channel  290C2 
for  Channel  290A  at  Omaha.  Nebraska, 
and  modifies  the  license  of  Station 
KKCD  to  specify  operation  on  the  highe- 
powered  channel.  To  accommodate  the 
upgrading  of  Station  KKCD  at  Omaha, 
t.he  Commission  also:  (1)  Substitutes 
Channel  295A  for  Channel  293A  at 
Plattsmouth,  Nebraska,  modifies  the 
construction  permit  of  Station  KOTD- 
FM  to  specify  the  alternate  Class  A 
channel:  (2)  substitutes  Channel  257C2 
for  Channel  291 C2  at  Clarinda,  Iowa, 
modifies  the  license  of  Station  KKBZ  to 
specify  the  alternate  Class  C2  channel: 
and  (3)  substitutes  Channel  258C1  for 
Channel  257C1  at  Fairbury,  Nebraska, 
and  modifies  the  license  of  Station 
KUTT  accordingly.  See  also 
Supplementary  Information,  infra.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  May  28. 1992 
FOR  FURTHER  INFORMATION  CONTACT: 
I  f  5 !;e  K.  Shapiro,  Mass  Media  Bureau, 

SUPPtEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  8»-595, 
adopted  March  27, 1992,  and  released 
April  13, 1992.  The  full  text  of  this 
Comniission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor 
Downtown  Copy  Center,  (202)  452-1422 
1714  21st  Street,  NW.,  Washington.  DC 
20036. 

The  coordinates  for  Channel  290C2  at 
Omaha,  Nebraska,  are  North  Latitude 
41-08-39  and  West  Longitude  95-^16-38. 


The  coordinates  for  Channel  258C1  at 
Fairbury,  Nebraska,  are  40-14-41  and 
97-03-16.  The  coordinates  for  Channol 
295A  at  Plattsmouth.  Nebraska,  are  41- 
05-16  and  95-48-19.  The  coordinates  for 
Channel  257C2  at  Clarinda,  Iowa,  are 
40-33-12  and  95-07-18.  The  coordinates 
for  Channel  246C3  at  Maryville, 
Missouri,  are  40-19-^1  and  94-52-31. 

List  of  Subjects  in  47  CFR  Part  73 

P^dio  broadcasting. 

PART  73— f  AMENDED) 

i.  i  lie  auuiui iiy  uiidtion  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

§73.202       ,i --ended) 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
removing  Channel  291C2  and  adding 
Channel  257C2  at  Clarinda. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  257A  and  adding 
Channel  246C3  at  Maryville. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nebraska,  is  amended 
by  removing  Channel  257C1  and  adding 
Channel  258C1  at  Fairbury;  removing 
Chaimel  290A  and  adding  Channel 
290C2  at  Omaha;  and  removing  Channel 
293A  and  adding  Channel  295A  at 
Plattsmouth. 

Federal  Communications  Commission. 
Midiael  C.  Ruger, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  92-8869  Filed  4-15-«2;  8:45  am] 

BIUJMO  CODE  6712-01-M  ^ 


47CFn  Part  73 

(MM  Docket  No.  89-404;  RM-P955  RM- 

^-aditj  Br;;a'3castiog  Services; 
Gfeerwo,r>cl.  SC  ,^n(i  Gibson,  GA 

AC.EMC  ■   Federal  Communications 

Commission. 

ACTION:  Final  rule. 


summary:  This  document  denies  a 
petition  for  reconsideration  filed  on 
behalf  of  Bay  Communications.  Inc.. 
licensee  of  Station  WAAW.  Channel 
234A.  Williston,  South  Carolina,  which 
sought  resersal  of  our  Report  and  Order 
in  this  proceeding.  See  55  FR  49525, 
November  29,  1990.  This  document  also 
substitutes  Channel  232A  for  Channel 
234A  at  Gibson,  Georgia.  The 
coordinates  for  Gibson  are  North 
Latitude  33-16-06  and  West  Longitude 
82-36-34.  With  this  action,  the 
procf'eding  is  terminated. 

EFFECTIVE  DATE:  May  28,  1992 

FOR  FURTHER  INFORMATION  CONTACr 

Elizabeth  Beaty,  Mass  Media  Bureau, 

(2021  634-6530." 

SUPPLEMENTARY  INFORMATION:  This  ;s  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-404. 
adopted  March  30,  1992,  and  released 
April  13.  1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center.  (202)  452-1422. 
1714  21st  Street.  NW..  'Vv'ashington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting, 

PART  73— (AMENDED) 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§  73.202    I  Amended  j 

2.  Section  73, 202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  234.A  and  adding 
Channel  232A  at  Gibson, 

Federa!  Communications  Commission. 

Kathleen  B,  Levitz, 

Deputy  Chief.  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  92-8863  Filed  4-15-92:  8:45  am] 
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This   sectKXi   of   the   FEDERAi.   REGtSTER 
contains   notices   to   the   ptjbltc    ot   the 
proposed   issuance   of   rules   and 
regoiattons.    The   purpose   o*   these   not)ces 
IS    10    give    interestec)   persons   an 
opportunity    to    participate   in   the    rvne 
making   pnof  to  the   adoption  o*  the  final 
'uJes. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatk>n  AdministratkKi 
14CFR  Part  39 
I  Docket  No.  90-CE-58-AD I 

Airworthiness  Directives;  Cessna  210 
Series  Airplanes 

agency:  Federal  Aviation 

Administration.  DOT 

ACTION:  Notice  of  proposed  ruiemakm^ 

(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 

a  new  airworthiness  directive  (AD)  thdt 
would  be  applicable  to  certain  Cessna 
210  series  airplanes  equipped  with 
cnntilever  wmgs.  The  proposed  action 
would  require  operational  checks  of  the 
fuel  gauges  and  fuel  vent  system, 
modification  of  the  fuel  caps  and 
adapters,  the  fabncation  and 
installation  of  a  placard  that  cautions 
the  use  of  fuel  gauges  for  flight  planning. 
and  the  incorporation  of  pilot  operating 
procedures  relating  to  preflight  fuel 
system  quantity  checks  into  the  airplane 
flight  manual  or  airplane  records  The 
Federal  Aviation  Administration  (F.AA] 
has  received  over  ICK)  reports  of  fuel 
exhaustion  accidents  or  incidents  on  the 
affected  airplanes.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  loss  of  engine  power  caused  by 
inadvertent  fuel  loss  or  inadequate  fuel 
servicing. 

DATES:  Comments  must  be  received  on 
or  before  June  22,  1992. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  90-CE-5a~ 
AD.  room  1358.  601  E  12th  Street.  KansJis 
City.  Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday 
holidays  excepted. 

Service  information  that  is  appiu:ablt- 
to  this  .AD  may  be  obtained  fmm  ihe 
Cessna  Aircraft  Company,  Customer 
Services,  P.O.  Box  1521.  Wichita.  Kansas 
67201.  This  information  also  may  be 


examined  at  the  Rules  Docket  at  the 

address  above 

R>R  FURTHER  INFORMATION  CONTACr. 

Mr.  Paul  O.  Pendleton,  Aerospace 
Fngineer.  F.^A.  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
un,m  100,  Wichita.  Kansas  67209; 
Telephone  (316)  946-4143;  Facsimile 
(316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  suhmi!!i;i4.'  st:rh 
vvntten  data,  views,  or  a^viimc-itg  as 
they  may  desire   Commuin.'  .itiiuis 
should  identify  the  RuU-s  UocKtt  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  conunents 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rule«  Docket  for  examination  by 
interested  persons  A  report  that 
summarizes  each  F.A.A  pnbhc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wi^hrig  tht'  F.AA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  s  seif-addressed.  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  90-CF^5&-AD,"  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

.Any  person  may  obtain  a  copy  of  this 
Ni'RM  by  submitting  a  request  to  the 
i  A  A  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  9Q-CE-58-AD.  room 
1558,  601 'E.  12th  Street.  Kansas  City, 
Missouri  64106. 

discussion:  The  F.A.A  has  reretved 
several  reports  of  loss  of  fuel  nr 
problems  in  fueling  on  certain  Cessna 
210  senes  airplanes  that  are  equipped 
with  cantilever  wings.  Cessna 


manufactured  8,446  of  these  cantilever 
wing  design  airplanes  between  1967  and 
1986.  Within  a  recent  seven-year  period, 
100  of  these  airplanes  were  involved  in 
fuel  exhaustir^r  inndents  or  accidents. 
This  is  cons  (II  i-i-d  'o  be  excessive  when 
compared  to  airplanes  of  similar 
performance  such  as  the  Beech  Bonanza 
•eries  and  Piper  Archer  series  airplanes. 

The  cantilever-wing  design  of  Cessna 
210  series  auplanes  is  that  of  a  high- 
wing  design  as  opposed  to  the  low-wing 
configuration  utilized  on  Beech  and 
Piper  urpianes.  The  difficulty  in  visually 
inspecting  the  fuel  quantity  on  the  high- 
wing  Cessna  210  series  airplanes  could 
have  contributed  to  the  high  number  of 
fuel  exhaustion  accidents  or  incidents. 
Fuel  capacity  tests  have  verified  that  in 
order  to  fully  service  these  cantileYer 
wmg  Cessna  210  series  airplanes,  the 
last  5  to  7.5  gallons  of  fuel  per  tank  have 
to  be  serviced  very  slowly. 

It  is  possible  that  some  fuel  servtciog 
personnel  might  be  unfamiliar  with  the 
slow  fuel  servicing  associated  with 
these  airplanes  and  might  discontinue 
servicing  when  the  fuel  reaches  the 
bottom  of  the  flush  fuel  cap  adapter.  In 
this  case,  if  the  pilot  does  not  visually 
verify  that  the  fuel  is  actually  at  the  top 
of  the  fuel  cap  adapter,  the  fuel  or  board 
may  be  10  to  15  gallons  less  than  the 
capacity  registered  by  the  fuel  gauge. 

Fuel  caps  and  vents  have  been 
susceptible  to  siphoning  when  not 
properly  maintained,  which  may  cause 
undetected  in-flight  fuel  loss.  The  fuel 
cap  and  filler  port  configurations  of 
cantilever  wing  Cessna  210  series 
airplanes  have  been  changed  several 
times  and  the  FAA  is  aware  that  at  least 
6  different  designs  are  currently  being 
utilized.  In  addition,  Cessna  changed  the 
fuel  vent  valve  design  and  location 
beginning  with  the  1965  production 
models.  Cessna  has  also  provided 
retrofit  kits  that  sorae  operators  have 
voluntarily  installed.  These  actions  may 
have  decreased  the  probabihty  of 
reduced  fuel  quantity  and  in-flight 
siphoning,  but  fuel  exhaushon  incidents 
are  still  being  reported. 

In  order  to  more  fully  determine  what 
action  to  take  (if  any)  and  to  allow  the 
general  public  tn  participate  in  the 
decision  wh«  trie-  :  '  initiate  rulemaking, 
the  FAA  issLirii  .in  advance  notice  of 
proposed  nitfrnaKing  (A.NPRM)  on 
December  20. 1990  (55  FR  52179).  and 
subsequently  republished  this  ANPRM 
on  January  3. 1991  (56  FR  3809)  to  allow 
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;ne  :  jblic  more  time  to  respond.  The 
A.NPRM  included  questions  posed  to  the 
operators  that  dealt  with  fueling 
problems  or  fuel  exhaustion  history. 
Over  200  comments  have  been  received 
as  a  result  of  this  ANPRM. 

One  hundred  thirty-seven  (137) 
commenters  believe  there  is  absolutely 
nothing  wrong  with  the  Cessna  Model 
210  airplane  fuel  system.  A  majority  of 
these  137  commenters  stress  the  care 
that  they  personally  take  to  ensure  that 
the  tanks  are  fully  serviced. - 

Forty-six  (46)  commenters  state  that 
the  flush  fuel  cap  adapter  contributes  to 
servicing  personnel  failing  to  fill  the  last 
10  to  15  gallons  of  fuel  since  it  must  be 
refueled  at  a  considerably  slower  rate. 
A.nother  54  commenters  believe  that  the 
fuel  cap  and  vent  installations  cause 
fuel  to  siphon  in  flight. 

Forty-five  (45)  others  comment  that 
the  fuel  gauge  installation  is  inaccurate. 
Five  commenters  state  that  they  have 
problems  with  fuel  vapor  return  and  one 
of  these  commenters  believes  that  the 
fuel  vapor  return  is  going  to  the  wrong 
tank. 

Forty-four  (44)  commenters  think  that 
the  fuel  capacity/quantity  problem 
should  be  addressed  with  an  Airplane 
Flight  Manual  Supplement  (AFMS). 

In  addition  to  the  comments  discussed 
above.  Cessna  has  issued  instructions  to 
Service  Kit  SK210-136,  which  are 
referenced  by  Cessna  Service  Bulletin 
(SB)  SEB91-10.  dated  October  25, 1991. 
These  instructions  specify  procedures 
for  the  replacement  of  a  flush  type  fuel 
cap  with  a  protruding  reduced  diameter 
fuel  cap  and  a  new  adapter  cover  plate. 
The  FAA  has  examined  all  comments 
that  were  submitted  as  a  result  of  the 
ANPRM,  reviewed  all  available 
information  including  the  referenced 
service  instructions,  and  determined 
that  AD  action  should  be  taken  on  all 
Cessna  Model  210  airplanes  that  are 
equipped  with  cantilever  wings. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Cessna 
Model  210  airplanes  equipped  with 
cantilever  wings  of  the  same  type 
design,  the  proposed  AD  would  require 
(1)  operational  checks  of  the  fuel  gauges 
and  fuel  vent  system;  (2)  modification  of 
the  fuel  caps  and  adapters  in 
accordance  with  the  instructions  to 
Cessna  Service  Kit  SK210-136.  which 
are  referenced  by  Cessna  SB  SEB91-10, 
dated  October  25. 1991;  (3)  fabrication 
and  installation  of  a  placard  that 
cautions  the  use  of  fuel  gauges  for  flight 
planning;  and  (4)  the  incorporation  of 
pilot  operating  procedures  relating  to 
preflight  fuel  system  capacity  checks 
into  the  airplane  flight  manual  or 
airplane  records. 


The  FAA  hds  delermined  that 
calendar  time  is  the  most  desirable 
method  of  compliance  for  the  proposed 
AD  because  yearly  operational  times 
vary  throughout  the  fleet.  For  example, 
one  airplane  operator  might  utilize  the 
airplane  100  hours  time-in-service  (TIS) 
or  more  in  one  month,  while  another 
may  not  utilize  the  airplane  10  hours  TIS 
in  one  year.  Therefore,  to  maintain 
continuity  and  avoid  inadvertent 
grounding  of  the  affected  airplanes, 
compliance  based  upon  calendar  time  is 
proposed. 

The  FAA  estimates  that  5,000 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  7  hours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $150  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,675,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rures 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"Addresses". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  use.  l()6(g);  and  14  CFR  11.89. 

§39  v.  3     I  Amended; 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD; 

Cessna:  Docket  No.  90-CE-58-AD. 

Applicability:  Models  210  and  T210  series 
airplanes  (serial  numbers  (S/N)  21058819 
through  21065009).  Model  T210  series 
airplanes  (S/N  T210-0198  through  T210-O454), 
and  Model  P210  series  airplanes  (S/N 
P21000001  through  P21000874).  certificated  in 
any  category. 

Compliance:  Required  within  the  next  12 
calendar  months  after  the  effective  date  of 
this  AD,  unless  already  accomplished. 

To  prevent  loss  of  engine  power  caused  by 
inadvertent  fuel  loss  or  inadequate  fuel 
servicing,  accomplish  the  following: 

(a)  Inspect  the  fuel  system  fuel  vent  to 
ensure  that  the  primary  fuel  tank  vent  valve 
is  functioning  properiy  by  accomplishing  the 
procedures  outlined  in  the  applicable 
maintenance  manual. 

(b)  Fabricate  a  placard  with  the  words 
"CAUTION:  Fuel  gauges  are  not  reliable  for 
long-range  flight  planning.  See  Pilot 
Operating  Procedures— Preflight  Fuel  System 
Quantity  Check."  This  placard  must  utilize 
letters  of  at  least  '4  inches  high.  Install  this 
placard  adjacent  to  the  fuel  gauges  within  the 
pilots  clear  view. 

(c)  Incorporate  the  PILOT  OPERATING 
PROCEDURF.SU-PREFLIGHT  FUEL  SYSTEM 
QUANTITY  CHECK  thai  is  Figure  1  of  this 
AD  into  the  airplane  flight  manual  or  airplane 
records,  and  operate  the  airplane 
accordingly. 

Figure  1 

Pilot  Operating  Procedures— Preflight  Fuel 
System  Quantity  Check 

The  following  procedures  are  to  be  used  on 
certain  Cessna  210  Series  airplanes  whenever 
more  than  75  gallons  of  fuel  are  needed  for 
range  and  reserve. 

1.  Verify  that  the  airplane  is  level  laterally 
and  has  approximately  4.5  degrees  nose  up 
(normal  nose  strut  on  a  level  surface). 

2.  Visually  inspect  each  fuel  tank  for  fuel 
level  with  the  upper  wing  surface. 

3.  Check  each  fuel  cap  for  security  and 
wing  surface  for  a  lack  of  fuel  stains  aft  each 
fuel  cap. 

(d)  Check  fuel  gauge  accuracy  by 
accomplishing  the  following  on  each  fuel 
gauge  and  tank: 

(1)  Perform  the  fuel  gauge  calibration 
procedures  that  are  outlined  in  the  applicable 
maintenance  manual. 

(2)  Drain  the  fuel  in  the  tank  and  refill  with 
10  gallons  per  tank. 

(3)  Verify  fuel  gauge  accuracy  at  10  gallons 
within  1  gallon. 

(4)  Remove  fuel  in  one  gallon  increments 
and  verify  that  gauge  accuracy  is  maintained 
within  one  gallon  (plus  or  minus)  at  each 
increment. 
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(5)  Prior  to  further  flight,  correct  dn> 
deficiencies  detected  per  the  requirements  of 
paragraph  fd)(l),  (dH2),  (d;(3!,  and  (d|(4!  of 
this  .AD 

(e)  Install  raised  fuel  caps  in  accordance 
with  the  instructions  to  Cessna  Service  Kit 
SK210-136.  which  are  referenced  by  Cessna 
SB  SEB91-10.  dated  October  25.  1991,  if  either 
of  the  following  is  applicable: 

(1)  All  airplanes  that  have  S,  N  21058819 
through  21064897.  S.'N  T210-0198  through 
T210-0454.  or  S/N  P2100(XKn  through 

P21 000834. 

(2)  All  airplanes  with  S/N  21064898  through 
21065009  or  P21000835  that  are  equipped  with 
standard-range  45-gallon  fuel  tanks. 

(f)  Special  flight  permits  mdV  be  issues  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Wichita  Aircraft 
Certification  Office.  1801  Airport  Road,  room 
100.  Mid-Continent  Airport.  Wichita,  Kansas 
67209.  The  request  should  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(h)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Cessna  Aircraft 
Company.  P,0,  Box  7704,  Wichita.  Kansas 
67277;  or  may  examine  this  document  at  the 
FAA.  Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on  April 
10, 1992. 

Barry  D.  Clements, 

Manager.  Small  AlrpJane  Directorate  Aircraft 

Certification  Service. 

[FR  Doc  92-8779  Filed  4-15-92;  8:45  am] 
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POSTAL  SERVICE 
39CFR  Part  111 

Indemnity  Claims 

agency:  Postal  Service. 
ACTION:  Notice  of  proposed  rule. 

SUMMARY:  The  Postal  Service  proposes 
amending  its  regulations  to  extend  the 
waiting  period  from  45  days  to  60  before 
a  claim  for  loss  of  a  COD  article  may  be 
filed.  The  Postal  Service  also  proposes 
that  a  claim  for  loss  of  an  insured  article 
may  be  filed  only  by  the  mailer  to  be 
consistent  with  filing  proct^dures  for 
insured,  registered.  COD,  and  Express 
Mail,  and  the  provision  of  the  Domestic 


Mail  Classification  Schedule.  Since  loss 
claims  will  only  be  filed  by  the  mailer, 
the  procedures  for  addressee  filing  in 
149  333  are  eliminated. 
DATES:  Cormt  nts  on  the  proposed  rule 
must  be  received  on  or  before  May  18. 
1992. 

ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Director, 
Office  of  Classification  and  Rates 
Administration,  U.S.  Postal  Service, 
room  8430.  475  L'Enfant  Plaza  SW., 
Washington.  DC  20260-5903.  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopying 
between  9  am.  and  4  p.m.,  Monday 
throL'gh  Friday,  at  the  nbo\'P  add'-^'^'i. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Bronson,  (202!  2tv^,5181 
SUPPLEMENTARY  INFORMATION:  A  recent 
Postdl  Inspection  Sf:-\;te  audit  found 
that  the  45-day  waiting  period  before  a 
claim  for  loss  of  a  COD  article  may  be 
filed  is  insufficient.  Claims  are  filed  for 
COD  articles  that  are  in  the  process  of 
being  returned  to  the  sender  because 
they  are  unclaimed  by  the  addressee 
during  the  30-day  holding  period  at  the 
delivery  post  office.  The  increased 
waiting  period  to  60  days  will  allow  time 
to  transport  the  article  to  its  destination, 
return  if  to  the  sender  if  unclaimed,  and 
accommodate  the  required  holding 
period  if  the  post  office  is  unable  to 
deliver  the  article  after  the  first  attempt. 
Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
of  553(b),  (c))  regarding  proposed 
rulemaking  by  39  US.C.  401(a),  the 
Postal  Service  invites  public  comment 
on  the  following  proposed  revisions  to 
the  Domestic  Mail  Manual,  incorporated 
by  reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Pari  111 

Postal  Service. 

PART111— fAMENDED) 

1.  The  autnonty  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U  S.C.  552(a);  39  U.S.C.  101. 
401.  403.  404.  3001-3011,  3201-3219,  3403-3406. 
3621,  5001. 

2.  Amend  149.21, 149.222, 149.312, 
149.333,  and  914.18  of  the  Domestic  Mail 
Manual  to  read  as  follows: 

149lNDEM,\rrY  n  a.;ms 


149.2  General  Instructions  for  Filing 
Claims  on  Insured,  COD.  and  Kejiistered 
Mail 

149.21  Who  May  File.  A  claim  for 
complete  loss  (wrapper  and  contents)  of 


an  insured,  COD,  or  registered  article 
may  only  be  filed  by  the  mailer.  All 
claims  for  loss  of  contents,  partial  loss, 
or  damage  may  be  filed  by  the  mailer  or 
addressee. 


149.22  When  to  File 


149.222  Loss  Claims 

•  •  •  •  • 

b.  COD.  For  COD  articles,  a  claim 
may  not  be  filed  until  60  days  after  the 
date  of  mailing,  except  as  specified  in 
149.222c. 

c.  Exceptions.  Claims  for  insured  and 
COD  articles  originating  at  or  addressed 
to  post  offices  outside  the  contiguous 
United  States  (including  insured  articles 
to  APO  and  FPO  addresses)  may  not  be 
filed:  (1)  until  60  days  after  the  date  of 
mailing  for  articles  sent  by  First-Class, 
SAM  or  PAL  mail;  and  (2)  until  75  days 
after  the  date  of  mailing  for  parcels  sent 
by  surface  ocean  transportation. 

*         *        «         •        * 

149.3  Insured  and  COD  Claims 
149.31  How  to  File 


149.312  Evidence  of  Loss  or  Damage 

[Delete  149.312b  and  renumber 
149.312c  and  149.312d  as  149.312b  and 
149.312c,  respectively.] 


149.33  Processing  Form  3812 


149.333  Forwarding  Claims 

(Delete  149.333b  and  renumber 
149.333c,  149.333d,  and  149.333e  as 
149.333b,  149.333c,  and  149.333d, 
respectively.) 


914  COLLECT  ON  DELIVERY  (COD) 
MAIL 

914.1  Description 


914.18  Delays  in  Remittance. 

(Revise  the  first  two  sentences  as 
follows:) 

"Mailers  are  encouraged  to  report 
instances  in  which  there  has  been  undue 
delay  in  receiving  money  orders  or 
recipients  checks  in  payment  for  COD 
articles.  The  mailer  should  normally 
receive  payment  within  60  days  of  the 
date  of  mailing  (75  days  for  parcels  sent 
by  surface  ocean  transportation)." 
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An  appropriate  amendment  to  39  CFR 
1 11.3  to  reflect  these  changes  will  be 
published  if  the  proposed  is  adopted. 
SUnley  F.  Mum. 

Assistant  General  Counsel.  Legislative 
Division. 
ire  Doc.  92-8813  Filed  4-15-92:  8  45  ami 
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FEDERAL  COMMUNICATIONS 

COMMISSION 


4^  CFR  Part  73 


i  MM  Docket  No   9?-'3   RM-^9-4 

Radio  Broadcasting  Services, 
Warrerrttm,  GA 

AGENCY:  Federal  Communicationsi 

r  •■——  ssion. 

action:  F*roposed  rule. 


suMMAmr:This  document  requests 
comments  on  a  petition  filed  on  behalf 
of  William  P.  Eaton  requesting  an 
allotment  of  a  Class  A  station  to 
VVarrenton.  Georgia,  as  that 
community's  second  local  FM 
transmission  service.  The  Commission 
has  proposed  the  use  of  Channel  254A  in 
lieu  of  Channel  232.A  as  proposed  b*/  the 
petitioner.  The  coordinates  for  this 
proposal  are  North  Latitude  33-28-33 
and  West  Longitude  82-35-24. 

DATES:  Comments  must  be  filed  on  or 
to,\.rc;  June  4, 1992,  and  reply  comments 
on  or  before  )une  19.T992. 

ADDRESSES:  Secretary'.  Federal 
L.~.;;,^r.. cations  Commission. 
Washington.  DC  20554.  In  addition  lo 
filing  comments  with  the  FCC.  interested 
pdrties  should  serve  the  petitioners,  or 
their  counsel  or  consultant,  as  follows: 
John  E.  Fiorini  III.  Mark  Van  Bergh. 
Gardner.  Carton  &  Douglas.  1001 
Pemsylvania  Avenue.  NW..  suite  750. 
\Vj<:h-rs»r)n.  DC  20004 

FOR  PijB^MER  INFOfMA^'OS  CONTACT: 

L..Zcibet,'i  Beaty,  .Mass  Meaia  Bureau. 

\?.Vil]  614-6530- 

S.-PP-HMEN'^ARf   !NFOHMA-iOM:ThiS  IS  a 

s>r.ops:.s  ol  the  Co.Ti.T.ission  s  Notice  of 
Proposed  Rule  Making.  MM  Docket  "No 
92-73.  adopted  March  30.  1992,  and 
relea-sed  April  13. 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room,230J,  1919  M 
S'reet.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Cm'ter.  (202)  452-1422.  1714  21st  St.. 
NW..  Washington.  DC  20036. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  »o 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Michael  C  Ru^r, 

Acting  Chief.  Allocations  Branch.  Policy  and 

Rules  Division.  MassMedra'Bureau. 

(PR Doc.  92-8861  Filed  4-15-92:  Br45  am) 
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47C^R  p.,rt  73 

'  MM  0<K:kel  Ho.  92-74,  RM-7952 1 

RaO'O  Broadcaslinc;  Services: 

ByrOston*?';,,  :'f» 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Donald  Poore 
proposing  the  allotment  of  Channel  244A 
to  Byrdstown.  Tennessee,  as  the 
community's  first  FM  local  service. 
Channel  244A  can  be  allotted  to 
Byrdstown  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  6.1  kilometers  (5,0  miles) 
northeast  to  avoid  a  short-spacing  to 
Station  WDOD-FM,  Channel  243C. 
Chattanooga.  Tennessee.  The 
coordinates  for  Channel  244A  at 
Byrdstown  are  North  Latitude  35-38-10 
and  West  Longitude  85-05-22. 
DATES:  Comments  must  be  filed  on  or 
before  June  4. 1992.  and  reply  commenls 
on  or  before  June  19.  1992. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554  In 
addition  to  filing  comments  with*the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Donald  Poore.  Route  4.  Box 
781.  Albany.  Kentucky  42606 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 
Pamela  Blumenthal.  Mass  Media 
Bureau.  (202)  634-6530. 


SUPPI-EMSNTARV  INFORMATION:  This  is  H 
syn.opsis  of  the  Commission's  Notice  of 
Propospd  Rule  Makinc.  MM  Docket  No. 
92-74.  adopted  March  3D,  1992.  and 
released  April  13,  1992.  The  full  text  of 
this  Commission  decision  i.s  available 
for  inspection  and  ccpyiag  during 
normal  business  hours  m  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washmgton,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Ci)mrr.ission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422. 1714  21st  Street. 
NW..  Washington.  DC  20036 

Provision^ oj^lke  Resiilator> 
Flexibility  At^pf  198f)  do  not  apply  to 
this  procr.  l^ne 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
considerHtion  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedmg.s.  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  pone  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

1,1  St  of  Subjects  m  4"  CFR  Part  "3 

Radio/Broadcasting. 
Federal  Cfimmunications  Commi8.<rion. 
Michael  C.  Ruger. 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
jFR  Doc  ^-8682  Filed  4-15-92;  8:45  «mj 
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47  CFR  Part  73 

MM  Docket  No.  92-68.  BM-7949' 

Radio  Broadcasting  Services. 
Goldendale,  WA 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Colin  B. 
Malcolm  seeking  the  substitution  of 
Channel  272C3  for  Channel  272A  at 
Goldendale.  Washington,  and  the 
modification  of  its  construction  permit 
for  Station  KY\T(FM)  accordingly. 
Channel  272C3  can  be  allotted  to 
Goldendale  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  the 
petitioner's  requested  site  with  the 
imposition  of  a  site  restriction  of  17.8 
kilometers  (11  miles)  south.  The 
coordinates  for  Channel  272C3  at 
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Goldendale  are  North  Latitude  45-4tViS 
and  West  Longitude  120-!J4-30,  In 
accord.ince  with  §  1  420(g|  of  the 
Commissions  Rules,  we  w;li  no!  attcp; 
competing  expressions  of  interest  in  the 
use  of  Channel  272C3  at  Goldendale  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  ^iddi'ional  equivalent 
class  channel 

DATES:  Cnmmer.ts  miis!  De  filed  on  or 
before  |une  4.  1992,  and  reply  comments 

IT,  (^r  bcfure  [une  19   1992 

ADDRESSES:  P>deral  Con.munications 
Commission.  Washington.  DC  20554.  In 

addition  to  filing  comments  vv:!h  •he 
FCC,  interested  parties  should  b.er\e  ;ne 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Colin  B.  M.iicolm.  PO  Bri\ 
149.  Goldendale,  Washington  98620 
Petitioner). 


FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  P  McDonald.  M.iss  Med;,. 
Bi.'e.iu,  '  2i"12'i  b34-(i.'i'iri 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
'^■.  iT.ipsis  of  the  (",'r::'v^s:;",  s  Notice  of 
P'lpi'sed  Rule  M.^k  -v:  MM  Docket  No. 
92-6ti,  adopted  Maron  2b.  1992,  and 
released  April  13, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
(  .  r'.  r     .:02)  452-1422,  1714  21st  Street. 
\  W  .  W  dhhington,  DC  20036. 

Provisions  of  the  Regulatory  flexibility 
Act  of  1980  do  not  apply  to  this 
proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  isissued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger. 

Acting  Chief,  A/locations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
[FT?  Doc.  92-8868  Filed  4-15-92;  8:45  am( 
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;s    aeieqaLor^   o* 


a<^t^<x•%    ''I'-q   o*   petitions  arc 
aooiicatio^s   a"0   ag^^cy   state'^er's  o< 
oganizatxy'   a^ic  tunaio^s  are  examples 


DEPARTMENT  OF  AGRICULTURE 

Forms  Undef  Review  by  Office  of 
Managefnent  and  Budget 

April  10, 1992.  I 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s).  if 
applicable:  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses:  (7) 
An  estimated  of  the  total  number  of 
hours  needed  to  provide  the  information; 
(8)  Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA.  OIRM.  room  404-W  Admin. 
Bldg  ,  Washington.  DC  20250.  (202)  690- 
2118- 

Rpvisiar. 

•  Food  and  Nutrition  Service 

7  ere  Part  210— National  School  Lunch 

Program 
Monthly:  Semi-annually;  Annually. 

Biennially 
State  or  local  governments:  Federal 

agencies  or  employees;  Non-profit 

institutions:  2.163,275  responses; 

22.350.569  hours 
Angrlla  Love  (703)  305-2807. 


Extension 

•  Food  and  Nutrition  Service 

7  CFR  Part  235 — State  Administrative 
Expense  Fimds  (Reporting  apd 
Recordkeeping) 

FNS-74 

Monthly;  Semi-annually,  Annually 

State  or  local  governments;  1996 
responses;  34.363  hours 

Angella  Love  (703)  305-2607. 

New  CoHection 

•  Animal  and  Plant  Health  Inspection 
Service 

Public  Awareness  in  Hawaii 

One  time  survey 

Individuals  or  households;  1.400 

responses;  350  hours 
Martina  Sawicki  (301)  436-«511. 
Larry  K.  Roberaon. 

Deputy  Departmental  Clearance  Officer. 
[FR  Doc.  92-8766  Filed  4-15-92;  8:45  am] 
B4UJN0  CODE  3410-01-M 


FcKes*  Service 

Far  East  Satvaqe  a'>d  Recovery 
Project,  B<jise  Nationa:  Forest,  Boiise 

County    \D 

AGENCY:  i-orest  Service.  USDA. 
ACnOM:  Revised  notice  of  intent  to 
prepare  an  Environmental  Impact 
Statement. 

summary:  The  Boise  National  Forest 
published  a  notice  of  intent  to  prepare 
an  Environmental  Impact  Statement  for 
the  proposed  Far  East  Salvage  and 
Recovery  Project  in  the  Federal  Register 
on  December  27, 1991  (vol.  56,  no.  249. 
page  67056).  That  notice  is  hereby 
revised  to  change  the  responsible 
official.  The  responsible  official  is  now 
Stephen  P.  Mealey.  Boise  National 
Forest  Supervisor.  The  responsible 
official  was  formerly  Morris  Huffman. 
Lowman  District  Ranger.)  No  other 
revisions  are  ma'^" 

FOR  FURTHER  INFORM  A  HON:  Questions 
about  the  proposed  action  should  be 
directed  to  Dautis  Pearson;  Project 
Leaden  Lowman  Ranger  District;  HC  77 
Box  3020.  Lowman.  ID  83637;  phone 
(208)  259-3361. 

Dated:  April  1. 1992. 
Stephen  P.  Mealey. 

Forest  Supenisor 

|FR.  Doc.  92-6800  Filed  4-15-02;  8:45  am] 

BILUNO  COOE  34K>-11-M 


Padftc  Southwest  Regton,  CA;  Legal 
App«aiab<e  Decisions 

agency:  Foresi  Service,  L'SDA. 
action:  No'icp 


summary:  On  April  2, 1991  (Vol.  56.  No. 
63,  p.  13448).  rhf  Pacific  Southwest 
Region  publisht-d  a  list  of  newspapers  in 
which  decisions  would  be  published  in 
accordance  wnn  16  CFR  217, 5(d).  This 
list  must  be  updn'pd  twice  annually. 

The  .April  2.  TWl  Pacific  Southwest 
Region  list  will  remain  unchanged.  The 
April  2.  1991  notu  e  lists  the  newspapers 
that  will  be  used  t^v  all  ranger  districts, 
forests,  and  th**  Keijional  Office  of  the 
Pacific  Southwest  Region  to  publish 
legal  notice  of  al'  (incisions  subject  to 
appeal  under  36  CFR  part  217, 

The  intended  pP-c  of  this  action  is  to 
inform  interested  members  of  the  public 
which  newspapers  will  be  used  to 
publish  legal  notices  of  decisions, 
thereby  allowing  them  to  receive 
constructive  notio  "t  a  decision,  to 
provide  clear  evidence  of  timely  notice, 
and  to  achieve  consistency  in 
administering  the  appeals  process. 

DATES:  Publication  of  legal  notices  in  the 
hstpd  newspapers  will  begin  with 
decisions  sub)ect  to  appeal  that  are 
made  on  or  after  April  20,  1992.  The  list 
of  newspapers  will  remain  in  effect  until 
October  1992  when  another  notice  will 
be  published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  K] 

Silverman,  Regional  Appeals 
Coordinator,  Pacific  Southwest  Region, 
630  Sansome  Street.  San  Francisco.  CA 
94111.  phone:  (415)  705-2554. 

SUPPLEMENTARY  INFORMATION:  On 

March.  1990,  an  interim  rule  amending 
the  administrative  appeal  procedures  at 
36  CFR  pari  217  was  published  requiring 
publication  of  legal  notice  of  decisions 
subject  to  appeal.  On  February  B,  1991   a 
notice  was  published  in  the  Federal 
Register  finalizing  the  interim  rule.  This 
newspaper  publication  of  notices  of 
decisions  is  in  addition  to  direct  notice 
to  those  who  have  requested  notice  in 
writing  and  to  those  known  to  be 
interested  and  affected  by  a  specific 
decision. 

The  legal  notice  is  to  identify:  The 
decision  by  title  and  subject  matter:  the 
date  of  the  decision;  the  name  and  title 
of  the  official  making  the  decision;  and 
how  to  obtain  copies  of  the  decision.  In 
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addition,  the  notice  is  to  state  the  date 
the  appeal  period  begins  is  the  day 
following  publication  of  the  notice. 

In  addition  to  the  principal  newspaper 
listed  for  each  unit,  some  Forest 
Supervisors  and  District  Rangers  have 
listed  newspapers  providing  additional 
notice  of  their  decisions.  The  timeframe 
for  appeal  shall  be  based  on  the  date  of 
publication  of  the  notice  in  the  first 
(principal)  newspaper  listed  for  each 
unit. 

Dated:  April  7.  1992. 
Joyce  T.  Muraoka, 

Deputy  Regsona!  Forester. 

|FR  Doc  92^8657  Filed  4-15-92;  d;45  amj 

BILUMO  COOC  S410-n-M 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
lA-122-401] 

Red  Raspberries  From  Canada; 
Preliminary  Results  and  Termination  In 
Part  of  tt>e  Antidumping  Duty 
Administrative  Review  and  Intent  To 
Revoke  In  Part  the  Antidumping  Duty 
Order 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  preliminary  results 
and  termination  in  part  of  the 
antidumping  duty  admmistrati\  e  review 
and  intent  to  revoke  in  part  the 
antidumping  duty  order. 


SUMMARY:  In  response  to  requests  from 
the  petitioner  and  four  respondents,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  fresh  and 
frozen  rod  raspberries  from  Canada.  The 
review  of  Jesse  Processing  is  being 
terminated  following  timeiy  withdrawal 
of  its  request  for  review  The  review 
covers  ten  processors/exporters  of  this 
merchandise  to  the  United  Stat.'S  and 
the  period  June  1,  1990  through  May  31, 
1991  Three  companies  responded  that 
they  were  no  longer  in  business  and  had 
ceased  exporting  raspt:)€rrie8  to  the 
United  States  pnor  to  the  review  period. 
One  company  reported  that  they  had 
made  no  shipments  of  raspberries  to  the 
United  States  during  the  review  period. 
Two  processors/exporters  did  not 
respond  to  the  Department  s 
questionnaire;  we  are  therefore  using 
best  information  available  for  these 
companies.  For  the  remaining  fnur 
processors/exporters  of  this 
merchandise  to  the  United  States,  we 
preliminarily  found  zero  or  de  minimis 
margins.  Provided  that  prior  to  the  final 


results  of  this  review.  B.C.  Bluet)€rry 
Cooperative  Association  (B.C. 
Blueberry)  is  able  to  demonstrate  that  it 
has  not  sold  at  less  than  foreign  market 
value  for  a  period  of  at  least  three 
consecutive  years  and  that  it  is  noi 
likely  to  sell  the  subject  merchandise  at 
less  than  foreign  market  value  in  the 
future,  the  Department  intends  to  revoke 
the  antidumping  duty  order  with  respect 
to  B.C.  Blueberry  upon  publication  of 
these  final  results.  Interested  piirlies  are 
invited  to  comment  on  these  preliminar)' 
results. 

EFFECTIVE  DATE:  April  16.  1992 
FOR  FURTHER  rNFORMATION  CONTACT: 
Sylvia  Chadwick,  Aruie  D'Alauro  or 
Maria  MacKay.  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  U.S  Depa.'-lment  of 
Commerce.  Washington.  DC  20230; 
telephone:  (202]  377-2-86. 
SUPPl^MENTARY  INFORMATION: 

Background 

On  June  5,  1&91.  the  Department  of 
Commerce  (the  Department]  published 
:n  the  Federal  Register  a  notice  of 

"Opportunity  to  Request  Administrative 
Review"  (56  FR  25663)  of  the 
antidumping  duty  order  on  certain  red 
raspberries  from.  Canada  (50  PTl  26019: 
June  24.  1985)  for  the  period  June  1,  1990 
through  May  31,  1991.  During  June  1991. 
m  accordance  with  §  353.22  of  the 
Commerce  regulations  (19  Cre  353.22 
(1991)).  the  petitioner  requested  reviews 
of  ten  exporters  covering  the  period  June 
1.  1990  through  May  31.  1991,  At  the 
same  time  four  respondents,  Ciearbrook 
Packers  Inc.,  B.C.  Biueberrj',  Universal 
Packers.  Inc.,  and  Jesse  Processing  also 
requested  reviews  for  the  same  period. 
On  June  28,  1991,  B.C.  Biuet>err\ 
requested  revocation  in  accordance  with 
19  CFR  353.20(b).  We  published  a  notice 
of  initiation  on  eleven  companies  on  July 
19.  1991  (!J6  FR  33251).  The  Department 
has  now  conducted  the  adminit-tralive 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  193<1  as  amended  (the 
Act). 

Scope  of  the  Review- 
Imports  covered  by  these  rcv.ews  are 
shipments  of  fresh  and  frozen  red 
raspberries  packed  m  bulk  containers 
and  suitable  for  further  processing. 
These  products  are  currently  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  0810.20.90, 
0810  20.10,  and  0811.20.20  The  IfTS  item 
numbers  are  provided  for  convenience 
and  Customs'  purposes  The  written 
description  remains  dispositive. 

The  review  covers  ten  processors/ 
exporters  of  Canadian  red  raspberries 
and  the  penod  June  1.  1990  ih.'-ough  May 


31.  1991   We  are  terminating  the  review 
of  Jesse  Processing  because  the 
rompany  withdrew  Us  request  for 
review  on  a  timely  basis  and  the 
petitioner  did  not  request  a  review  of 
•hem.  Pacific  Coast  Fruit  Products 
reported  no  shipments  during  the  review 
penod.  East  Chilliwack,  Sabolay,  and 
BB  Fruit  companies  responded  that  they 
were  no  longer  in  business  and  had 
ceased  exporting  raspberries  to  the 
United  States  well  before  the  review 
period. 

Because  Valley  Berries  and  Marco 
Estates/Landrow  did  not  respond  to  the 
Department  8  questionnaire,  we  used 
best  information  available  (BIA)  for 
assessment  of  antidumping  duties  and 
cash  deposit  purposes  for  these 
companies.  As  BIA  for  these  companies, 
we  are  using  the  highest  rate  found  for 
any  company  under  this  order,  or  22.76 
percent. 

In  accordance  with  19  CFR 
353.25(a)(2).  the  Department  intends  to 
revoke  the  antidumping  duty  order  with 
respect  to  B.C  Blueberry  if,  at  the  time 
the  Department  publishes  its  final 
results  of  this  review,  the  company  has 
demonstrated  three  consecutive  years  of 
sales  at  not  less  than  foreign  market 
value  and  that  it  is  not  likely  to  sell 
subject  merchandise  at  less  than  foreign 
market  value  in  the  future.  The 
Department  conducted  a  verification  of 
B.C.  Blueberry  as  required  under  19  CFR 
353.25(c)(2)(ii). 

United  St.itos  Price 

To  calculate  the  United  States  price, 
the  Department  used  both  purchase 
price  and  exporter's  sales  price  as 
appropriate,  as  defined  in  section  772  of 
the  Act.  For  those  sales  made  directly  to 
unrelated  parties  prior  to  importation 
into  the  United  States,  we  based  the 
United  States  price  on  purchase  price,  in 
accordance  with  section  772(b]  of  the 
Act.  We  calculated  the  purchase  price 
based  on  the  f.o.b.  plant,  f.o.b.  U  A  cold 
storage,  and  delivered  packed  price.  We 
made  deductions,  where  applicable,  for 
U.S.  brokerage/handling.  U.S.  customs 
duties,  and  inland  freight 

Where  sales  to  the  first  unrelated 
purchaser  occurred  after  importation 
into  the  United  States,  we  based  United 
States  price  on  exporter's  sales  price 
(ESP),  in  accordance  with  section  772(c) 
of  the  Act.  We  calculate  the  exporter's 
sales  price  based  oo  the  f.o.b.  U.S.  cold 
storage,  and  U.S.  cold  storage 
warehouse  transfer  packed  price.  We 
made  deductions,  where  applicable,  for 
U.S.  brokerage/handling,  inland  freight, 
customs  duties,  credit  exp^'nses. 
commistiona  lo  a,nre;ciieo  h>.'>  nts,  and 
indirect  selimg  expenses. 
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Foreign  Market  V  alue  ' 

The  Department  used  home  market 
price  to  calculate  foreign  market  value 
in  accordance  with  section  773(a)  of  the 
.\c\  when  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Universal  Packers  did  not 
have  a  viable  home  market  due  to 
insufficient  home  market  sales  of  such 
or  similar  merchandise;  accordingly,  we 
used  third  country  price.  Home  market 
and  third  country  prices  were  based  on 
the  f.o.b.  Canadian  port,  f.o.b.  rail,  and 
f.o.b.  Canadian  cold  storage  packed 
prices  to  unrelated  purchasers  in  the 
home  and  third  country  markets.  We 
made  adjustments,  where  applicable,  for 
foreign  inland  freight,  credit  expenses, 
brokerage/handling,  commissions, 
indirect  selling  expenses  to  offset 
commissions,  and  differences  in 
merchandise  and  packing.  When  ESP 
was  used  as  United  States  price,  we  also 
made  adjustments  to  the  home  market 
price  for  indirect  selling  expenses  to 
offset  U.S.  indirect  selling  expenses  plus 
commission. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist  for  the 
review  period: 


Processor/ Exporters 


BC  Btoeberrv  Co-op  - 

Oearbrook  Packers 

Mukhtiar  &  Sons 

Marco  Estates/ Larxlgrow. 

Urwversal  Packers 

Valley  Bemes -~ 


Margin 
(percent) 
6/1/90-5/ 

31/91 


0 

0 

0 
22.76 

0.20 
22.76 


Parties  to  the  proceeding  may  request 
disclosure  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  publication  of  this  notice. 
Interested  parties  may  submit  written 
arguments  in  case  briefs  on  these 
preliminary  results  within  30  days  of  the 
date  of  publication.  Rebuttal  briefs, 
limited  to  arguments  raised  in  case 
briefs,  may  be  submitted  seven  days 
after  the  time  limit  for  filing  the  case 
brief.  Any  hearing,  if  requested,  will  be 
held  seven  days  after  the  scheduled  date 
for  submission  of  rebuttal  briefs.  Copies 
of  case  briefs  and  rebuttal  briefs  must 
be  served  on  interested  parties  in 
accordance  with  19  CFR  353.38(e). 

The  Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief  or  at  a  hearing. 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  of  the  final  results  of  this 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rates  for  the  reviewed 
companies  will  be  those  rates 
established  in  the  final  results  of  this 
administrative  review;  (2)  for  previously 
reviewed  or  investigated  companies  not 
hsted  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the  merchandise; 
and  (4)  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will  be  the 
"all  other"  rate  established  in  the  final 
results  of  this  administrative  review. 
Pacific  Coast  Fruit  Products  does  not 
have  a  company-specific  rate  because 
they  reported  no  shipments  during  this 
review  period  and  during  any  periods  in 
which  they  were  previously  reviewed. 
Their  cash  deposit  rate  will,  therefore, 
be  the  "all  other"  rate  established  in  this 
review.  The  "all  other"  rate  represents 
the  highest  rate  for  any  firm  with 
shipments  in  this  administrative  review, 
other  than  those  firms  receiving  a  rate 
based  entirely  on  BIA. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR  353.26 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period.  Failure 
to  comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 

duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22  and  353.25. 


Dated:  April  10.  1992. 
Marjorie  A.  Chorlins. 

Ac:!ng  Assistnrl  Serretary  for  Import 

Administration 

|FR  Doc.  92^8849  Filed  4-1^-92;  8:45  am] 

BILUNO  CODE  3510-OS-M 


[C-559-802] 


Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Singapore;  Final  Results 
of  Countervailing  Duty  Administrative 
Review 

agency:  International  Trade 
Administration.  Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 


summary:  On  February  11.  1992.  the 
Department  of  Commerce  published  tke 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  Singapore  for  the  period 
January  1.  1990  through  December  31, 
1990  (57  FR  4987),  We  have  now 
completed  that  review  and  determine 

the  total  bounty  or  grant  to  be  911 
percent  ad  valorem  for  Sundstrand.  who 

received  a  rate  based  on  best 

information  available,  and  zero  for  all 

other  companies  for  the  period  [anuary 

1. 1990  through  December  31, 1990. 

EFFECTIVE  DATE:  April  16.  1992. 

FOR  FURTHER  INFORMATION  CONTACT. 

Stephanie  Moore  or  Maria  MacKay. 

Office  of  Countervailing  Compliance, 

International  Trade  Administration,  U.S. 

Department  of  Commerce.  Washingon. 

DC  20230:  telephone  (202)  377-2"86. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  11. 1992.  the  Department 
of  Commerce  (the  Department] 
published  m  the  Federal  Register  (57  FR 
4987)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  antifriction 
bearings  (other  than  tapered  roller 
beanng&j  and  parts  thereof  from 
Singapore  [54  FR  19125;  May  3.  19891, 
The  Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  :'51  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act), 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  antifriction  bearings  (other 
than  tapered  roller  bearings]  and  parts 
thereof.  Such  merchandise  is  oescnbed 
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in  detail  in  Appendix  A  to  this  notice. 
The  Harmonized  Tariff  Sch«dul«  item 
numbers  listed  in  Appendix  A  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  the  period  January 
1. 1990  through  December  31,  1990,  and 
twelve  programs.  Three  related 
companies  responded  to  the 
Department's  questionnaire:  NMB 
Singapore  Ltd.  (NMB).  Pelmec  Industries 
(Pte.)  Ltd.  (Pelmec),  and  Minebea  Co., 
Ltd.,  Singapore  Branch  (MSB). 
Sundstrand  Pacific  (Pte  )  Ltd. 
(Sundstrand),  an  exporter  of  the  subject 
merchandise  to  the  United  States,  did 
not  respond  to  the  questionnaire. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 

comments. 

Rnal  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  total  bounty  or  grant  to  be 
9.11  percent  ad  valorem  for  Sundstrand. 
who  received  a  rate  based  on  best 
information  available,  and  zero  for  all 
other  companies  for  the  period  January 
1.  1990  through  December  31,  199a 

The  Department  will  instruct  the 
Customs  Service  to  assess 
countervailing  duties  of  9  11  percent  of 
the  f.o.b.  invoice  price  on  shipments 
from  Sundstrand  and  zero  on  shipments 
from  all  other  companies  for  those 
shipments  that  were  exported  on  or 
after  January  1,  1990  and  on  or  before 
Decembers!,  1990. 

The  Department  will  also  imtruct  the 
Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Act,  on  all  shipments  of  the 
subject  merchandise  from  Singapore,  of 
9.11  percent  of  the  fob,  invoice  pnce  on 
shipments  from  Sundstrand  and  zero  on 
shipments  from  all  other  compmies 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
notice.  These  deposit  requirements  will 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 


Dated:  April  8,  1992. 
Alan  M.  Dunn, 

Assistant  Secretary  *ot  Ir^pvi 
Asiminrstrotion. 


'^^  *  erf  ;K^  pnrt  will  h^"  »uhi*»rt  fr  hfHf 
'  '•  il-  t-nl  iinponafi<  n 
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Appendix  A 

:x  ope  of  the  Review 

The  products  cover<;d  bi,  ihis  r«v)»>w, 
antifriction  bearings  (other  than  tapered 
roller  beanngs),  mounted  or  unmminied,  a-ci 
parts  ther«)f,  constitute  ihp  followiriR 
separate  "das»e«  or  ktndi"  of  merch«ncisp 
as  outlined  below 

II)  Ball  Beanngs,  Mounted  or  Unmounted, 
and  Parts  Thereof:  These  products  include  all 
antifriction  beanngs  which  employ  balls  as 
the  rolling  element.  Such;  rrwrthandise  is 
classifiable  under  the  foMowing  H.imnonirr'l 
Tariff  Schedule  (ffTS)  item  r.urnbcrs 
84«2-10,10,  8482  lO-V),  8482  80  Ofl,  MHZ  t>1  00 
H482,99.ia  B48Z99.70,  8483  20  40.  848,1  20  &) 
8483.30.40,  6483.30.8a  8483  90  m  8483  90  30 
8483.90,70.  8706.50.50.  8''0e.M  30,  and 
ti-'Oa  99.50. 

(2 1  Sphencal  Rolier  Bea.'ings.  Mounted  or 
Unmounted,  and  Parts  Thereof;  These 
products  include  all  antifriction  bearings 
which  employ  gpherical  rfiUers  as  !h»  ''Mhns 
element.  Such  merchandise  is  clas.-iifi.^h.ie 
under  the  following  HTS  ncm  numberji 
8482,30.00.  8482.80.00,  &4a2  91  0(3.  84a..99  .V), 
6482,99  -0,  6483.20  40,  &4aj  20  80,  MH^,  30  *1. 
6483  ,30  80,  8483,90.20.  6483  95  ,30  &48.1  90  "0, 
6-M  50  50,  8708  60  .50,  and  BT'f.W  99  SO 

(3)  Cylindncal  Roller  Bea-ings,  Mour'ed  or 
L'nmounted,  and  PHrts  Thprenf  "Th^se 
products  include  all  antifru  ticn  txanngs 
which  employ  cyhndr.cal  rullers  as  the  rolling 
element  Such  meri':hani*!se  is  ci<is.'-ifi«iLile 
under  the  following  HTS  item  riumhin, 
8482,50,(10,  8482,80  00,  8482  91  00  848/  99  "n 
6483,20,40.  8483.20.8a  8483, .30.40.  8483.30-8(.l, 
6483  90.20,  8483.90.30,  6483.90  7a  g^Oe. 50-5(1. 
8708,60..5a  and  8708  99, Ml 

14!  Needle  Roller  Beanngs.  Mounted  or 
Unmounted,  and  Purtg  Thereof:  These 
prod. Ids  include  hi!  antifriction  bearings 
which  employ  needle  rollers  as  the  rolling 
Clement  Such  merchandise  is  classifiable 
under  the  foiluwmg  H7"S  ;tm  numbers: 
8482  40.00,  8482  80,00.  8482.91  00,  8482.99.7a 
6483.20  40.  8483.20.80,  8483.30  40.  6483.3(iOO, 
8483,90_20,  8483.90.30.  8483  9f)  ~a  e^08.5G,5a 
8:^08.60.50.  and  8-08,99  .50, 

(5)  Sphencal  Plain  Beanngs,  Mounted  or 
t'nmounted,  and  Parts  Thereof:  These 
prndurts  include  all  sphencal  plain  bearings 
^^h;ch  do  not  employ  rolling  elements  and 
include  spherical  plain  rod  ends.  Such 
merchandise  is  classifiable  under  the 
following  ITTS  item  numbers   6483,30,40. 
8483.30,80,  8483  90.20.  8483  90  ,30.  8485,90.00, 
and  8708,99,50 

This  review  covers  ell  of  the  subject 
beanngs  and  parts  thereof  outlined  above 
with  certain  limitations   With  regard  to 
finished  parts  (inner  race,  outer  race,  cage, 
rollers,  balls,  seals,  shields,  etc.),  all  such 
parts  are  included  In  the  scope  of  this  review. 
For  unfinished  parts  [inner  race,  outer  race, 
rollers,  bails,  etc  ),  such  parts  are  included  if 
(1)  they  have  been  heat  treated  or  (2)  heat 
treatment  is  not  required  to  be  preformed  on 
the  part.  Thus,  the  only  unfinished  parts  that 
are  not  covered  by  this  review  are  those 


D€PARTIIENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINtSTRATION 

OMB  Control  Mo  «XX>-OC77  ; 

OMB  Cl«araf>c«  Request  for  Ou»my 
Assurance 

AGENCIES:  Department  of  Defense 
(DQUj,  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0077), 

SUMMABv:  Under  the  provisions  of  the 
Paptrworii  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  MinidKt  merit  and  Budget  (OMB)  a 
request  lu  re\  icw  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Quality  Assurance. 
dates:  Comments  may  be  submitted  on 
■:  :  I  f'are  |ijne  15.  1902 
ADDRESSES:  Scrui  i,   niments  to  Mr.  Peter 
Weiss.  FAR  Desk  Officer,  OMB.  room 
3235  NFOB,  Washmpton  DC  SOWn 
FOR  rURTMCR  INFORMATION  CO^TTACT: 
Beveriy  Favon,  Office  of  Federal 
Arqui-.trton  Pv'ltrv  CS.A  (202)  501-4755. 
8Uf>PL£MENTARV  INFORMATION: 

\  f\irpo6e 

Supplies  and  services  acquired  onder 
Government  contracts  must  conform  to 
the  contract's  quality  and  quantity 
requirements.  FAR  part  46  prescnbcs 
inspection,  acceptance,  warranty,  and 
other  measures  associated  with  quality 
requirements.  Standard  clauses  related 
to  inspection  (a)  require  the  contractor 
to  provide  and  maintain  an  inspection 
systems  that  is  acceptable  to  the 
Government;  fb)  give  the  Government 
the  right  to  make  inspections  and  test 
while  work  is  in  process;  and  (c)  require 
the  contractor  to  keep  complete,  and 
make  available  to  the  Government, 
records  of  its  inspection  work. 

H    Annuai  Kepwrtinx  Burclrii 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents.  950; 


13334 


Federal  Register  /  Vol.  57.  No.  74  /  Thursday.  Aprsl  16.  1992  /  Notices 


responses  per  respondent.  1;  total 
annual  responses.  950;  preparation 
hours  per  response.  .25;  and  total 
response  burden  hours,  237.5  (238). 

C.  ,\nnual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  recordkeepers, 
58.06O-.  hours  per  recordkeeper.  .68;  and 
total  recordkeeping  burden  hours, 
39.5"5. 

OBTAINING  COPIES  Of  PBOPOSALSC 
Requester  rr.ay  oota.n  copies  cf  0MB 
applications  or  justifications  from  the 
General  Services  Administration.  FAR 
Secretariat  (VRS).  room  4041, 
Washington,  DC  20405.  telephone  (202) 
501^755  Please  cite  0MB  Control  No. 
9000-0077,  Quality  Assurance,  in  all 
coiTespondence. 

Date:  Aprils.  1992.  ! 

Beverly  Fayson. 
FAR  Secretariat. 
fFR  Doc.  92-8742  Filed  4-15-92;  8;45  am] 

BILUHO  CO0€  MJO-JC-41  I 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board 
Meeting 

The  US.\f  Scientific  Advisory  Board's 
Committee  on  Technology  Options  for 
Global  Reach— Global  Power  1995-2020 
iMobiii'y  Panel)  will  meet  on  21-22  May 
1992.  at  kirtland  AFB,  Albuquerque, 
Wi,  8  a.m.  to  5  p.m. 

The  purpose  of  this  meeting  is  to 
receive  briefings  and  gather  information 
for  the  study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
('03)69"-48n, 
Patsy  I  Conner 

Air  Force  Feaeral  Register  Liaison  Officer. 
(PR  Doc.  92-8821  Filed  4-15-92;  &45  amj 
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USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory  Board's 
Committee  on  Technology  Options  for 
Global  Reach— Global  Power  1995-2020 
(Support  Panel)  will  meet  on  14-15  May 
1992  at  .A.NSER  Corporation.  1215 
Jefferson  Davis  HWY,  Arlington.  VA.  8 
a.m.  to  5  p.m. 

The  purpose  of  this  meeting  is  to 
receive  briefings  and  gather  information 
for  the  9':jdv 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b{c)  of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4811. 
Patsy  |.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  92-8786  Filed  4-15-92;  8:45  am] 


Department  of  the  Army 
Corps  of  Engineers 
Intent  To  Prepare  a  Draft 
Supplemental  Environmental  Impact 
Statement  (DEIS)  for  the  Final 
Investigation  and  Selection  of  a  New 
Rock  Quarry  Site  for  Snake  River 
Levee  System  in  Jackson  Hole,  WY 

agency:  U  S.  .\tit\\  Corps  of  Engineers. 

DOD 

action:  Notice  of  intent  to  prepare  a 

DEIS. 


USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory  Board  s 
Committee  on  Technology  Options  for 
Global  Reach— Global  Power  1995-2020 
(Support  Panel)  will  meet  on  14-15  May 
1992.  at  the  49th  Bare  Base  Support 
Group.  Holloman  AFB.  NM.  8  a.m.  to  5 
p.m. 

The  purpose  of  this  meeting  is  to 
receive  briefings  and  gather  information 
for  the  study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section 
552b(c)  of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697^1811. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  92-8785  Filed  4-15-92;  8:45  am) 
BILUMQ  CODE  3910-01-11 


USAF  Sctentif'C  Advisory  Board 
Meeti.-ig 

Itie  USAF  Scientific  Advisory  Board's 
Committee  on  Technology  Options  for 
Global  Reach— Global  Power  1995-2020 
(Support  Panel)  will  meet  on  11-12  May 
1992.  at  OC-ALC  Tinker  AFB.  OK  8  a.m. 
to  5  p.m. 

The  purpose  of  this  meeting  is  to 
receive  briefings  and  gather  information 
for  the  study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4811. 
Patsy  |.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  92-8784  Filed  4-15-92;  8:45  am) 

WLUMQ  COOC  W10-01-M 


summary:  The  Walla  Walla  District, 
Corps  of  Engineers,  proposes  the 
selection  of  a  new  rock  quarry  site  to 
provide  an  adequate  source  of  nprap 
material  for  the  Snake  and  Gros  Ventre 
River  levee  system.  The  action  is 
necessary  to  secure  a  new  rock  source 
to  provide  a  sufficient  quantity  and 
quality  of  material  for  emergency  flood 
fighting  operations  and  routine  levee 
maintenance  and  repair  The  Public 
Scoping  process  will  be  used  to 
determine  the  best  alternatives  in  lieu  of 
riprap  as  an  avulsion  prevention,  and 
significant  environmental  concerns  to  be 
addressed  in  the  Environm.ental  Impact 
Statement.  The  U  S.  Forest  Service  is  a 
cooperating  agency,  and  will  participate 
with  the  Corps  m  drafting  the  National 
Environmental  Policy  Act  process. 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  concerning  the  project  and 
DEIS  should  be  addressed  to  Robert  D 
Volz.  LTC.  FJM,  Commanding,  Walla 
Walla  Distnct,  Corps  of  Engineers.  Attn: 
Mr.  William  MacDonald.  Walla  Walla. 
Washington  99362-9265.  Mr  MacDonald 
can  be  reached  at  (509)  522-6625. 
Contact  with  Bridger-Teton  National 
Forest.  U.S.  Forest  Service,  is  Mr.  Gary 
Paulson,  P.O.  Box  1689,  Jackson. 
Wyom.'.ng  83001.  Mr.  Paulson  can  be 
reached  at  (30~j  733-5010. 
SUPPt-EMENTARY  INFORMATION:  Tht 
authority  for  this  action  is  The  1986 
Water  Resources  Development  Act 
(Public  Law  (P,L.)  99-662).  section  840. 

The  new  quarry  I's  necessary  bfcause 
of  poor  rock  quality,  inadequate  supply, 
and  environmental  concerns  with 
existing  Walton's  Quarry.  This  quarr>'  is 
located  on  the  left  bank  of  the  Snake 
River,  approximately  1  mile  downstream 
of  its  confluence  with  the  Gros  Ventre 
River.  A  new  quarry  must  have  the 
capability  to  produce  a  long-term  source 
of  quality  nprap  material  The  selected 
site  must  also  have  minimal 
environmental  and  cultural  resource 
impacts. 

A  thorough  geologic  investigation  of 
Jackson  Hole  area  was  performed  to 
locate  and  evaluate  potential  quarry 
sites.  The  results  of  this  study  are  found 
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in  the  lackson  Hole  Geological 
Reconnaissance  and  Quarry 
Investigation  Study  Document — April 
1989.  The  purpose  of  this  investigation 
was  to  locate  a  potential  quarry  site/or 
sites  from  which  durable  ^one  of 
adequate  size,  weight,  and  shape  could 
be  produced.  The  investigated  sites 
were  all  within  reasonable  haul  distance 
of  the  Snake  River  levees  in  the  vicinity 
of  Jackson.  Wyoming.  Twenty  potential 
sites  were  investigated  for  proper 
geologic  characteristic,  especially  for  the 
rock  type  and  degree  of  fracturing  and/ 
or  jointing  and  what  size,  weight,  and 
shape  of  stone  that  site  had  the  potential 
for  producing.  Only  a  few  sites  were 
determined  to  possess  the  proper 
geologic  characteristics  required  for 
riprap  for  the  levees.  Curtis  Canyon  was 
the  single  most  desirable  site,  because  it 
met  all  the  criteria  investigated. 
Subsequently,  four  (4)  additional  sites 
have  been  added  as  alternatives 
because  of  the  concern  with  potential 
environmental  impacts  to  the  Curtis 
Canyon  site. 

More  detailed  investigations  of  the 
five  alternative  sites  are  required 
through  dnll  core  testing.  A  total  of 
seven  [7)  alternatives  are  identified  at 
this  time: 

Alternatives 

Alternative  «1 — Curtis  Canyon 
Alternative  «2— Flat  Creek  (talus) 
AJfemative  »3 — Rock  Creek 
Alternative  ~4 — Phillips  Ridge 
Alternative  -5 — Teton  Pass 
Alternative  «6 — Alternative  shore 

protection  methods  (gabions: 

concrete;  etc) 
Alternative  *7 — No  action 

Significant  issues  to  be  addressed  in 
the  DEIS  include  effects  of  the 
alternatives  on  wildlife,  endangered 
species,  scenic  esthetics,  recreation, 
cultural  resources,  and  socioeconomics. 
The  project  will  be  reviewed  under  all 
applicable  Federal,  State,  and  local 
statutes.  All  alternative  quarry  sites  are 
on  U.S.  Forest  Service  lands,  and  would 
have  an  impact  on  one  or  more  of  the 
following  Federal  Agency  jurisdictions: 
U.S.  Fish  and  Wildlife  Service 
responsible  for  the  National  Elk  Refuge, 
National  Park  Service  responsible  for 
the  Grand  Teton  National  Park,  and  the 
U.S.  Forest  Service  Bridger-Teton 
Ranger  District.  Affected  Federal.  State 
and  local  agencies,  affected  Indian 
tribes,  and  other  interested  parties  are 
invited  to  participate  in  the  scoping 
process.  A  formal  scoping  meeting  is 
planned  for  June  3,  1992,  m  [ackson, 
Wyoming. 


The  DESIS  should  be  available  on  or 
about  May  5, 1993. 
Kenneth  L  Denton, 

Arrr.y  Federal  Register  Liaison  Officer. 
[FR  Doc  92-8741  Filed  4-15-S2;  8:45  am] 

BIUJNQ  COM  J710-<1C-«I 

Department  of  the  Navy 

Government-owned  Inventions; 
Availability  for  Licensing 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  of  Availability  of 
in\'entions  for  Licensing. 

SUMMARY:  The  inventions  listed  below 

are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  patents  cited  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks.  Washington.  DC  20231.  for 
$3.00  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 
Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS).  Springfield, 
Virginia  22161  for  $6. 95  each  ($10.95 
outside  North  American  Continent). 
Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  patent  applications 
copies  sold  to  avoid  premature 
disclosure. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
Mr.  R.  J.  Erickson,  Staff  Patent  Attorney. 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP).  Arlington.  Virginia 
22217-5000.  telephone  (703)  69&-4001. 
Patent  4.497.460:  ERODIBLE  SPIN 
TUTRBINE  FOR  TIJBE  LAl'NCHED 
MISSILES:  filed  25  March  19&3; 
patented  5  Februarv  1985 
Patent  4,522.355:  APPARATL'S  FOR 
SCANNING  A  ROTATING 
GYROSCOPE,  filed  31  May  1983; 
patented  5  Februarv  1985 
Patent  4,587,817:  HIGII  SECL'RITr' 
INTERNUM  LOCKING  SYSTEM,  filtd 
29  mav  1984;  patented  13  May  1986. 
Patent  4"693.764:  CONTROL  OF 
PROCESS  ABILITY  BY  PARTICLE 
SIZE  LN  HIGH  ENERGY  SOLID 
PROPELLANTS;  filed  15  Septembfr 
1987;  patented  15  September  198" 
Patent  4,697.186:  VELOCITY 
DISCRIMINATION  RADAR;  filed  30 
April  1975;  patented  29  September 
1987, 
Patent  4,731.754:  ERASABLE  OPTICAL 
MKMORY  MATERIAL  FROM  A 
FERROELECTRIC  POLYMER,  filed  12 
September  1985;  patented  15  Md,rf.h 
1988. 


Patent  4.749,420:  METHOD  OK  M.-\K!NG 
r.ABIT.  ASSFAlRl.v  K-^V.  !  "SF'  ;\  AN 
A.NTENNA  ELEMENT  ASSEMBLY, 
filed  12  December  1986:  patented  7 
June  1988. 
Patent  4.869,190:  SOLID  STATE  POWER 
FAILURE  SOLID  IGNITION 
CONTROL;  filed  29  June  1988; 
patented  26  September  1989. 

Patent  4.913  MP  QI  AFTZ  BURNER 
FOR  USE  IN  AN  ATOMIC 
ABSORPTION  SPECTROMETER  FOR 
TliE  ANA!  YSISOF 
ORGANOMn  Ai.  COMPOUNDS  VIA 
HYDRIDE  DEPRIVATIZATION;  filed 
27  December  1988;  patented  3  April 
1990. 

Patent  4,935.479:  SUBSTITUTE  SILYI^ 
TERMINATED  COMPOUNDS  AND 
POLYMERS  THEREOF:  filed  14  July 
1987;  patented  19  June  1990. 

Patent  4,936.092:  PROPELLANT  GRAIN 
DESIGN;  filed  28  November  1988; 
patented  26  June  1990.       

Patent  4.939.407:  BLOCK  PATTERNING 
OF  THE  METALLIZATION  OF 
POLYVINYLIDENE  FLUORIDE 
TRANSDUCERS;  filed  5  July  1988; 
patented  3  July  1990. 

Patent  4.939,744:  METHOD  AND 
APPARATUS  FOR  PRODUCING  A 
PHOTOPUMPED  VUV  LASER  FOR 
M06-(-  ION-CONTAINING  PLASMA; 
filed  15  November  1989;  patented  3 
July  1990. 

Patent  4.943,929:  CHEMICAL  AGENT 
MONITOR  AND  CONTROL 
INTERFACE;  filed  4  November  1988; 
patented  24  July  1990. 

Patent  4.944,815;  BONDING  AGENT 
FOR  COMPOSITE  PROPELLANTS; 
filed  24  July  1980:  patented  31  July 
1990. 

Patent  4.944,679:  GENERIC  RADAR 
DISPLAY;  filed  28  September  1989; 
patented  31  July  1990. 

Patent  4,947,465:  LASER 
DISCRIMINATION  BY  STIMULATED 
EMISSION;  filed  25  July  1989; 
patented  7  August  1990. 

Patent  4.953.295:  SEA  WATER 
HYDRAULIC  BAND  SAW;  filed  2 
February  1990;  patented  4  September 
1990. 

Patent  4,961.618:  OPTICAL 
COMMUNICATION  SYSTEM  HAVE 
A  WmOE-CORE  SINGLE-MODE 
PLANAR  WAVEGUIDE;  filed  5  June 
1989;  patented  9  October  1990. 

Patent  4.962.303:  INFRARED  IMAGE 
DETECTOR  UTILIZING  SCHOTTKY 
BARRIER  JUNCTIONS;  filed  27  June 
1989;  patented  9  Octob^'  ipon 

Patent  4.983.571:  METHOD  i   f 
PRODUCING  YBA2Cl'^'>  •   ' 
SUPERCONDUCTORS  WITH  HIGH 
TRANSITION  TEMi  !  F  'TURE;  filed 
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30  January  19S0:  parent^-d  8  l-muary 
1991 
Pa'-ni  4,9ao662.  APPAR-ATIS  FOR 
GUIDING  A  MISSaLF..  filed  7  July 
19"0-.  patented  19  February  1991. 


Patent  4.996^61 


i\r. 


CASTABLEPOLNAIERS  .-VND  .VVll 
FOUUNG  POLrLT?rTHANF.S  AND 
SIMILAR  .MATERiALS  fiicd  : 
September  1988;  patentpd  26  February 
1991. 
Patent  5.000.161:  SVfOKEST.ACK 
HAVING  REDUCED  IF  FAHSSION: 
filed  30  October  1974;  patented  19 
March  1991 
Pa'p'it  5.003  0.W:  A\nNO  PHENYL 
CONTAINING  CURING  AGENT  FOR 
FiiGH  PERFOR.MANCE 
Prnri.-VLOMTKILE  RESIN;  filed  \6 
November  19«a-  p^iter.'ed  26  March 
1991 
Patent  5.003  078  SVNTliESlS  OF 
PFfTHALONITRIlJ:  PFSINS 
CONTALNLNG  ETHFi^  AND  LMIDE 
LINKAGES;  fled  16  Mny  1989; 
paten'sd  26  Ma-th  1991 
Patent  5  Wi/iVx  PROGRESSIVE 
PHASE  ROTNLW  Tl.RSERLENS 
FEED  TRANS-XUSSiON  UNE 
NETWORK:  filed  27  September  1990; 
patented  26  Ma'ch  1991. 
Patent  5,007.647  U.NTVERSAL  GROUND 
ADAPTER,  filed  14  June  1990; 
patented  16  April  1991. 
Patent  5,009,162;  EXPLOSFVE  LOGIC 
RESOLVER  NETWORK;  filed  28 
December  1981;  patented  23  April 
1991. 
Patent  5,012J5O;  FL-\DL\TO»  r^F 
MICROWAVE  AND  INFRARKT) 
ENERGY  TO  SIMULATE  TARGET; 
filed  30  Apr!  1990;  patented  30  April 
1991 
Patent  5.014.932:  WINDOW  COOUNG 
FOR  HIGH  SPEED  FLIGHT:  filed  27 
Apr;!  ■!':>9f>  p-<'f"^'H  14  Vf-^v  '"loi 
Pa  'en(  -  01  '^.xy^  SI  BM  ■^ R ;  N  K 
TORPEDO  TUBE  PRIM  AF  Y  SE.\L 
LNTERLOCK;  filed  13  August  1990; 
patented  21  May  1991. 
P;4tent  5,018.952:  SLNGLE  SCREW 
MECHANISM  WITH  G.ATEMOTOR 
HOUSING  AT  INTFilMEDLATE 
PRESSURE;  filed  31  May  1989; 
patented  28  May  1991. 
Patent  5,020.033;  LARGE  EDDY  BREAK- 
UP DEVICE  FOR  TOWED  ARRAYS. 
filed  23  S^-pipmbf  r  1990;  patented  28 
Mav  1991, 
Pvent  5,023.a4.1  E.MBFi)DED  FIBER 
OPTIC  BF-AM  DISPLACEMENT 
SENSOR,  filed  31  October  1968; 
paten',e<i  11  l\.ne  1961. 
Patent  3,028J-.0;  PROPF^LFJI  UNIT 
WITH  COVT'ROLi.ED  CYCUC  AND 
COLLECTIVE  Bi--\DE  PITaL  filed  5 
janu-in,  19^0;  pai^r.ted  2  July  1991. 
Prt'ert  5.02KS16.  ELECTRO-OPTIC  LINE 
NARROWING  OF  OPTICL\L 


PARAMETRIC  OSCILLATORS;  filed 
21  May  1990:  patented  2  Juiy  1991 

Patent  5,029,953:  ULTRAVIOLET 
OPTICAL  ISOLATOR  LTTTUZING 
THE  KDP  ISOVfORPHOUS  filfd  l" 
October  1990;  patented  9  fniy  1991 

Patent  5.030,895:  FIELD  EMITTER 
ARRAY  COMPARATOR,  filed  30 
August  1990;  patented  9  July  1991. 

Patent  5.034.712;  MAGNETIC  HEADING 
SENSOR  ALIGNMENT;  filed  5  July 
1990:  patented  23  July  1991. 

Patent  5.034,748:  NARROW  BAND 
AUTOMATIC  PHASE  CONTROL 
TRACKING  CIRCUITRY;  filed  3 
December  1973;  patented  23  July  1991 

Patent  5.034.930;  PASSIVE  RANGING 
SONAR  SYSTEM;  filed  4  February 
1966;  patented  23  July  1991. 

Patent  50)38^1:  SOLID  STATE 
MODULAR  FOR  MICROWAVE 
TRANSMITTERS;  fikd  8  May  1984; 
patented  6  August  1901. 

Patent  5.038J077:  GYROKLYSTRON 
DEVICE  IL\VE  MULTI-SLOT 
BUNCHING  CAVITIES;  filed  31 
January  1988;  patented  6  August  1991. 

Patent  5.038.103:  OPTICAL  FIBER 
MAGNETOMETER;  filed  18  April 
1985:  patented  6  August  1991. 

Patent  5,038,323:  NON- VOLATILE 
MEMORY  CELL  WITH 
FERROELECTRIC  CAPACITOR 
HAVING  LOGICALLY  INACTIVE 
ELECTRODE;  filed  6  March  1990; 
patented  6  August  1991. 

Patent  5,038,353:  METHOD  AND 
APPAR.ATUS  FOR  LASING;  filed  21 
February  1990:  patented  6  August 
1991. 

Patent  5.038.523;  SEAWATER 
HYDRAUUC  ROTARY  DISK  TOOL 
filed  8  May  1990;  patented  13  August 
1991. 

Patent  5.03a563:  SEAWATER  POWER 
SOURCE  FOR  SEAWATER 
POWERED  TOOLS;  filed  7  August 
1990:  patented  13  August  1991. 

Patent  5,039,029:  MISSILE 
ORIENTATION  MONITOR;  filed  1 
July  1982;  patented  13  August  1901. 

Patent  5.03a894;  MAGNETOSTRICTIVE 
UNEAR  MOTOR;  filed  11  October 
1990:  patented  13  August  1981. 

Patent  5.041.861:  METHOD  OF 
PRODUCING 

TRIA.KnNOGUANlDINE  NITRATE, 
filed  2  July  1984;  patented  20  August 
1991. 
Patent  5,041,753:  MAGNETOSTRICTIVE 
ANGULAR  POSITIONER  ANT) 
MOTOR:  filed  11  October  1990; 
patented  20  August  1991. 
Patent  5.043.251;  PROCESS  OF  THREE 
DIMENSIONAL  LITHOGRAPIIY  IN 
AMORPHOUS  POLYMERS;  filed  29 
November  1988;  patented  27  August 

1991.  

Patent  5.043,693:  HETEROGENTIOUS 
MAGNETORESISTA.NT  LAYER;  filed 


13  August  1990;  patented  27  August 
1991 
Patent  5.043,99a  NARROW- 
B.ANDWIDTH  UNSTABIX 
RESONATOR  LASER  CAVITY',  filed 
16  October  1990;  patented  27  August 
1991. 
Patent  5.045345;  ENEXGY  BF.AN 
TREATMENT  FOR  IMPROVED 
ADHESION;  filed  31  October  1989; 
patented  3  September  1991. 
Patent  5,043,349:  SILVER-NICKEL 
COMPOSITE  CATHODES  FOR 
AIJC.AUNE  SECONDARY 
BATTERIES;  filed  16  August  1989; 
patented  3  September  1991. 
Patent  5,046.055:  MODIHCATIONS  TO 
TOWED  ARRAY  BULKHEADS;  filed 
27  August  1990;  patented  3  September 
1991. 
Patent  5.046.427:  DIFTERENTIAL 
PRESSURE  SENSOR,  filed  1 
November  1982;  patented  10 
September  1991. 
Patent  5.047.387:  METHOD  FOR  THE 
SEI.ECTLNG  OF 

SUPERCONDUCTING  POWDERS; 
filed  19  January  1968;  patented  10 
Septembtjr  1991. 
Patent  5  047,622;  LONG-WAVEl^NCTH 
INFR.\RED  DETECTOR  WITH 
HFTEROJUNCTION;  filed  22  I^nuary 
1991;  p,i tented  10  September  19PT 
Patent  5.047,764:  ZERO  CROSS- 
CORRELATION  COMPLEMF.NTAR\ 
RADAR  WAVEFOR.M  S1GN.\L 
PROCESSOR  FOR  AMBIGUOUS 
RANGE  RADARS,  filed  30  January 
1991;  patented  10  September  19^. 
Patent  r,M~.990:  UNDERWATER 
ACOUSTIC  DATA  ACQUISITION 
SYSTEM;  filed  1  June  1990:  patented 
10  September  1991. 
Patent  5,049,382:  COATLNG  AND 

COMPOSITION  CONT.AINING  LIPID 
MICROSTRUCTURE  TOXIN 
DISPENSERS;  filed  14  April  1989; 
patented  1"  September  1991 
Patent  5,049.-44:  R.ADIOACTn'E 
P.ARTTCIJ;  DENSITOMETER 
APPARATL'S  EMPLOYING 
MODULATION  CIRCUITRY,  filed  8 
January  1990:  patented  17  September 
1991. 
Patent  5,049.890:  SA.MPLED  DAIT 
PROCESSING;  filed  23  September 
1974  patented  17  September  1991 
Patent  5,050,183:  OPTICAL  PULSE 
SOURCE,  filed  5  November  1990: 
patented  17  September  1991. 
Patent  5,050.282:  O-RING  INSERTION 
TOOL  filed  27  August  1990;  pdtented 
24  September  1991. 
Patent  5.050,991;  HIGH  OPTIC.U 
DENSITY  MEASURLNG 
SPECTROMETER;  filed  29  September 
1989;  patented  24  September  1991. 
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Patent  5,051.307:  PROCESS  FOR 
PRODUCING  UNIFORM 
PROTECTIVE  COATING  OF  SILVER 
METAL  ON  CARBON /CARBON 
COMPOSITES;  filed  3  [uly  1990; 
patented  24  September  1991 

Patent  5.051,353;  PRESERVATION  AND 
RESTORATION  OF  HEMOGLOBIN 
IN  BLOOD  SUBSTITUTES;  filed  9 
August  1988:  patented  24  September 
1991. 

Patent  5,051.493;  METAL 
PHTHALOCYANINES  AS 
CATALYSTS  FOR  CURING 
PhiTHALONITRILE  PREPOLYMERS; 
filed  31  May  1990;  patented  24 
September  1991. 

Patent  5.051,659;  BULK  PLASMA 

GENERATION;  filed  30  January-  1991, 
patented  24  September  1991. 

Patent  5,051,695;  THIN  FILM 
MAGNETOMETER;  filed  16  May  1990; 
patented  24  September  1991. 

Patent  5,052,272;  LAUNCHING 
PROJECTILES  WITH  HYDROGEN 
GAS  GENERATED  FROM 
ALUMINUM  FUELPOWDER/WATER 
REACTIONS;  6  August  1990;  patented 
1  October  1991. 

Patent  5.053.622;  EARLY  BALLISTIC 
MISSILE  DETECTION  SYSTEM;  filed 
13  September  1973;  patented  1 
October  1991. 

Patent  5.057.343;  EFFERVESCENT 
CATIONIC  HLM  FORMING 
CORROSION  INHIBITOR  MATERIAL 
AND  PROCESS;  filed  24  September 
1990;  patented  15  October  1991. 

Patent  5.059,839;  EXPLOSIVE 
MAGNETIC  HELD  CO\{PRESSION 
GENERATOR  TRANSFORMER 
POWER  SUPPLY  FOR  HIGH 
RESISTIVE  LOADS;  filed  16  May 
1977;  patented  22  October  1991. 

Patent  Application  516,943:  ROOM- 
TEMPERATURE,  FLASHPUMPED, 
2.09  MICRON  SOUD  STATE  L^SER; 
filed  30  April  1990. 

Patent  Application  531,423:  METAL 
PHTHALOCYANINES  AND 
CATALYSTS  FOR  CURING 
PlfTHALONITRILE  PREPOLYMERS; 
filed  31  May  1990. 

Patent  Application  544.297: 
COMPOSITE  MATERIAL  FOR  EMI/ 
EMP  HARDENING  PROTECTION  IN 
MARINE  ENVIRONMENTS;  filed  20 
June  1990. 

Patent  Application  544,298;  METHOD 
FOR  PROVIDING  EMI/EXiP 
HARDENING  AND  BREAKDOWN 
PROTECTION  IN  COMPOSITE 
MATERIALS;  filed  20  June  1990 

Patent  Application  558,540;  PLANAR 
GALLIUM  ARSENIDE  NPNP 
MICROWAVE  SWITCH;  filed  27  July 
1990. 

Patent  Application  579.922.  GUID.ARLE 
STORES;  filed  30  August  1990. 


Patent  Application  589.230;  INDIA- 
STABIUZED  ZIRCONIA  COATING 
FOR  COMPOSITES;  Hied  26 
September  1990. 

Patent  Application  589, "5":  AS 
ELECTRON  BEAM  SOURCE  FROM 
COMPOSITE  .MATERIALS  WITH 
BIOLOGICAIXY  DERIVED  TUBULE 
MATERIALS:  filed  28  September  1990. 

Patent  Application  590.182,  QUICK 
DISCONNECT  PRESSURE  CAP;  filed 
28  September  1990, 

Patent  Application  590.8",S 
CONTAINER  FOR  MULTIPLE 
STORES:  filed  28  September  1990. 

Patent  Application  591,210;  ADVANCED 
SPIDER  FIXTl'RE;  filed  1  October 
1990, 

Patent  Application  592.035:  RING 
D,\MPER  FOR  STRUCTUREBORNE 
NOISE  SUPPRESSION  IN  PIPING 
SYSTEM;  filed  3  October  19^K». 

Patent  Application  594,537: 
CONTAMINATION  CAPACITANCE 
PROBE  SYSTEM;  filed  9  October  1990. 

Patent  Application  59". 847: 
ULTRAVIOLET  OPTICAL  ISOLATOR 
UTILIZING  THE  KDP- 
ISOMORPHOUS;  filed  17  October 
1990. 

Patent  Application  598,513:  ,'\ 
NARRJDW-BANDWIDTH  UNSTABLE 
RESONATOR  L-XSER  CAVITY;  filed 
17  October  1990, 

Patent  Application  601,213;  EXPENDING 
VIRTUAL  VERTICAL  SENSING 
ARRAY;  filed  17  October  lf»90. 

Patent  Application  607,390  BURIED 
HETEROSTRUCTl'RE  LASER 
MODULATOR:  filed  31  October  1990. 

Patent  Application  60".95,s  METAL- 
GLASS  COMPOSITE  FIELD- 
EMITTING  ARRAYS;  filed  1 
November  1990, 

Patent  Application  608.764;  OPTICAL 
SOLLTION  SOURCE:  filed  5 
November  1990. 

Patent  Application  620.108;  NON- 
LNVASIVE  PRESSURE  NIEASURING 
DEVICE  AND  METHOD  filed  16 
November  1990, 

Patent  Application  621.685  METHOD 
OF  STEERING  THE  GAIN  OF  A 
MULTIPLE  ANHTA'NA  CI,OB,A.L 
POSITIONING  SYSTEM  RECEIVER; 
filed  16. November  1990. 

Patent  Application  627,163: 

REGENERATION  OF  WHETERITE 
FOR  ABSORBING  TOXIC 
POIXLTANTS  I-TIOM  AIR;  filed  13 
December  1990. 

Patent  Application  632. 19~  HOT 
ISOSTATIC  PRESSING  OF 
RUORIDE  GLASS  MATFJIIALS;  filed 
19  December  1990. 

Patent  Application  632,707:  TRANSIENT 
FLOWMETER  CALIBRATION 
FACILITY,  filed  19 December  1990. 


Patent  Application  632,709:  TRANSIENT 
IMPEUJ^R  TEST  FACIUTY;  filed  19 
December  1990, 

Patent  Application  632,872: 
FLOWMETER  FOR  UNSTEADY 
FLUID  FLOW:  filed  19  December  1990. 

Patent  Application  635,016: 
ANTIRESONANT  NONUNEAR 
MIRROR  FOR  PASSIVE  LASER 
MODELOCKING;  filed  28  December 
1990. 

Patent  Application  636.348;  RESISTIVE 
GATE  MAGNETIC  FIELD  SENSOR: 
filed  31  December  1990. 

Patent  Application  641.843:  IMPROVED 
INLINE  nBER  OPTIC  SENSOR 
ARRAYS;  filed  16  January  1991. 

Patent  Application  641,997;  HIGH 
POWER  KLYSTRON  AMPUFIER; 
filed  16  January  1991, 

Patent  Application  643,632: 
MAGNETOSTRICTIVE  MOTOR 
SYSTEM;  filed  18  January  1991. 

Patent  Application  648:696:  HIGH  DATA 
RATE  COMMUNICATIONS  SYSTEM 
USING  LONG  PULSES;  filed  31 
January  1990. 

Patent  Application  652,156;  PYRTTE 
CATHODE  MATERIAL  FOR  A 
THEF:w  \I  R.\TTERY:  filed  7 
February  1991. 

Patent  Application  652.821:  MICRO- 
CHANNEL ELECTRON  SOURCE; 
filed  8  February  1991, 

Patent  Application  654,111;  A  METHOD 
OF  KALMAN  FILTERING  FOR 
ESTIMATING  THE  POSITION  AND 
VELOCITY  OF  A  TRACKED  OBJECT; 
filed  12  February  1991. 

Patent  Application:  661,352:  METHOD 
OF  SIMULTANEOUSLY 
MEASURING  ORTHOMETRIC  AND 
GEOMETRIC  HEIGHTS:  filed  26 
February  1991. 

Patent  Application  667.795: 
UNDERWATER  RAPID-FIRE  RAM 
PUMP;  filed  11  March  1991. 

Patent  Application  674,638:  IN-LINE 
HYDRAULIC  DASHPOT;  filed  25 
March  1991. 

Patent  Application  687,602;  IMPULSE 
TRANSMITTER  AND  QUANTUM 
DETECTOR  RADAR  SYSTEM;  filed 
12  April  1991. 

Patent  Application  687,603;  GRADED 
BANDGAP  SEMICONDUCTOR 
DEVICE  FOR  REAL-TIME  IMAGING; 
filed  13  April  1991. 

Patent  Application  695,144;  HIGH 
DENSITY  ENERGETIC  MATERL\LS: 
filed  30  April  1991. 

Patent  Application  700.375:  SILVER 
LINED  CERAMIC  VESSEL  AND 
METHOD  OF  PREPARATION;  filed 
10  May  1991. 
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D«'p<:   Apr;  =)   \'=fC 
VN  a  vtie  1    Bauano. 

I..- _.■■  -  ■■■■     '      :    "SNavolRen'-'j. 
A:t"rj:Hr-      -     Hpz-irerLkuson  Officer. 
'i-1?  D'-'  qi-^Wf-/  F-*f>i:  4-1 5-P2;  8:45 amj 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGE»»CY:  D'l'Da'-^mer'  >f  Fdocation. 
ACTION:  N  /^e  „:  pru^'jsed  information 
cf; lection  requests. 

SUMMARY:  I'v-  D,r>:r'  :nr  'niormation 
Resources  Management  Service,  invites 
comments  on  proposed  information 

collection  requests  as  required  by  the 

Prapp-vo'k  Reduction  Act  of  1960. 
DATES:  An  expedited  review  has  been 
:-qu':'=.'- ;::   n  d  cordance  with  the  Act 
?  -.L^  <i,...w,ri>i  !\>r  the  normal  review 
period  would  adversely  affect  the  public 
; : ;  V:  r  e  -  •  A  -  c " ' )  v  a  1  by  the  Office  o  f 
S'  ,:■  U'T-.- •  •  t-i  Budget  (OMBJ  has 
t>eer.  :p  j^^f's'ed  by  May  5, 1992. 
ADDRESSES;  V.'ritten  comments  should 
:jr'  a:;  .i;'>>He.:  'o  the  Office  of 
I.", formation  and  Regulatory  Affairs, 
A"ention:  Dan  Chenok.  Desk  Officer, 
Li"partment  of  Education,  Office  of 
Management  and  Budget,  726  fackson 
Place,  NW,,  room  3208.  New  Executive 
O^rpB'i.'-r- .^  W-  =  -  r-"  DC  20503. 


Requests  fof  copies  of  the  p'hhi.c 
infonnatkm  cdlecHon  reovji^s-  should  h*: 
addressed  to  Wallace  V  .  ^^  f'^*  rsun. 
Department  of  Education,  +X   Marvanri 
Avenue,  SW..  room  5624.  R  wu  na 
Office  Bvilding  3.  Washington.  DC 

FOB  FURTHER  INFORMATION  CONTACT: 
SC.PPL£»«eNTA«¥  INFORMATION-.  beCIiOr 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  chapter  3517)  requirt-s 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  per<.«  r  s 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  ol  ihe 
informabon  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statiitory  obligations. 

The  Director.  Information  Resources 
Management  Service,  publishes  this 
notice  with  the  attached  proposed 
information  collection  requests  prior  to 
submission  of  this  request  to  OMB   !  ^  is 
notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g..  expedited;  (2)  Titl^  (3) 
Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
public  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 


description  of  the  information  to  he 

collected  is  also  included  as  an 
r*arhment  to  this  notice, 

r)4'f>ii   April  la  1992. 
Wallace  R  McPberson, 
Acting  Director  hJcrrnati'm  Rrso'.rr-.i's. 
Manaf:frrmnt  Sfr\'!Cfi. 

Office  of  Educational  Research  and 
Improvement 

I;  lie  iif  Rev'iew'  Expedited. 

Title:  CoPi  Jition  of  Elducation  Readers 
Survey. 

Abstract:  The  survey  will  be  used  to 
g.i'her  information  about  reader  reaction 
tti  the  1TO2  F.di'ion  of  the  Condition  of 
F,;;  .ratwin.  a  congressional  mandated 
'•■'^ort.  The  survey  wii!  be  inserted  in  the 
report. 

Additional  inforrr.alion-  The  Office  of 
Educational  Research  and 
Improvement /National  Center  for 
Education  Statistics  is  requesting  an 
expedited  review  m  order  to  meet  the 
CongrcssionaHy  requi.r^d  delivery  date 
of  lune  1. 1992. 

Frequency:  One-Time. 

A''focted  P-ablic  Individuals  or 
n-useholds. 
Reporting  Burtien 

Responses:  4000. 

Burden  Hours:  400. 
Recordkeeping  Burden- 

Recordkeepers:  0. 

Burden  Hciurs  0 
e'i.L.>*3  cooe  4ooo-oi-«i 


UMI 
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4  '-^  ">'•>'>  ■<  -^y^  -^ 


>  A         ^  y  > 


do  yoa  nfer  to  7%«  Comiitiom  afFducatiom?  (Mark  (x)  one) 

D   Oocuiooally  O    RtreJy 


2.  What  b  the  main  nse  yoa  make  or  intcDd  ta  naka  sT ITke  Comditiom  of  Educadomt  (Mirt  (x)   one) 

O  To  answer  octasiooai  or  ad  hoc  questions  -    - 

D  Reseaidi  on  specific  subjects 

O  Polky  analysis 

D  Guide  to  indicator 

n  Background  malenailfof  ar^cA^,  speccix».  etc 

D  Other  (please  spedf) ) 


3.   What  cotBOMols  daJroaha 


log  the  content  or  format  of  Th*  Ccmditiom  of  Education: 


4.    What  one  improvemeot  would  yon  tike 


to  see  ki  Ike  C 


'A 


Comditkm  of  Eduamoni 


5.   What  b  yoor  priacipal  occupatton?  (Tvlark  (x)  oocj 


■1 


n  Administntor 

n  Teacher 

O  Librarian 

O  Other  (please  specify) 


n  Researcher 
D  Statisljcian 
O  Policy  analyst 


D  Joumalttt*wnlej 
D  Banm 


U  Swtnt 


4 


1^ 


6.   Who  b  yoor  employer?  (Mark  (x)  one) 

D  Co^ege^nivc^siIy  D  Suic  or  Jocal  govennncnt  (other  thao  local  scbool  distrKi) 

O  Elementary  or  secondary  school    D  Ncu's  mcdia/communtcauons  organiziboD 
D  Federal  govemaienl  D  Educational  assoctatioa/nonprofit  orfcantzition 

O  Local  school  district  D  Busincs&.^industry 

n  Other  (please  spedfy) 

_. 


Coapiedoa  of  iafonaatioa  o«  itm  form  k  whntary.   TU*  ttiormuto*  *k»&  aoi  be  cUtpbcaiea.  uaed.  or  dmckmai  it  wiK>h*  o> 
pMpiMB  oihOT  ikaa  to  evilHHi  fW  rnw^lww  efEJmMtMm. 

Pkbbc  reportia^  bwdn  for  this  ooteelioi  of  iafonrntioa  to  estiiaalBd  to  •wcnga    10  bovn  per  rapoai  wdikduig  ite  mm 
iasmiaioM,  lamcUmg  ni«>«|  dan  aoaioa,  guheriag  Md  nuiitiMi  ik«  dui  oecded.  aad  ooamtom  ui  iwwwiai 
tefonBatio*.   S«od  ooauaeti  pefwtfiag  ik«  bwdea  eatiiaaK  or  uy  ocher  Mpeci  of  Ika  ooUectmi  of  ikii  latormaao*,  ■•ctudiftf 
redadaf  dik  bwdea.  to  iIm  U^.  DcfMiiaeal  of  Edacsikw.  lafomuiioa  MiakfMMai  tad  Coaptkao  D^vtaoa.  WuJubeioc  ! ' 
ud  to  the  Office  of  Muaceaeai  aad  Bwlget.  Puptiwotk  RedMOo*  Proieci  ISSO-       WtakiaffMa.  DC  20SG3 

ira  Doc  92-87-0  Filed  4-1  r>-9:  8 -i:,  am) 
B<ujNO  cooe  «ooe-oi-c 


an  ((X  u>' 


on  r^v-wwiBj 
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DEPARTMENT  OF  ENERGY 

Office  of  the  Deputy  Secretary 

U.S.  Alternative  Fuels  Council;  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisorv  Committee  Act  (Pub. 
L  92-463.  86  Stat.  770).  notice  is  hereby 
giver,  of  -he  following  meeting: 
Name:  United  States  Alternative  Fuels 

Coundl 
Dae  and  Time:  Wednesday.  April  29. 1992.  9 

am. -5  p  m. 
Location.  Washington.  DC.  Morning 

Session— Diritsen  Senate  Office  Bldg.. 

Room  50,  Afternoon  Session— Russell 

Senate  Office  Bldg..  room  189 
Contact:  Marl(  Bower,  Office  of  Policy. 

Planning  and  Analysis.  U.S.  Department  of 

Energy.  Mail  Stop  AC-26.  Washington,  DC 

20585.  Phone;  (202)  5«6-3891 

Purpose  of  the  Council:  To  provide  advice 
to  the  Interagency  Commission  on 
Alternative  Motor  Fuels  to  help: 

1. coordinate  Federal  agency  efforts 

to  develop  and  implement  a  national 
alternative  motor  fuels  policy." 

2. ensure  the  development  of  a  long- 
term  plan  for  the  commercialization  of 
alcohols,  natural  gas.  and  other  potential 
alternative  motor  fuels." 

3. ensure  communication  among 

rppresenidtives  of  all  Federal  agencies  that 
are  involved  in  alternative  motor  fuels 
projects  or  that  have  an  interest  in  such 

projects." 

4.  "•  •  •  provide  for  the  exchange  of 
information  among  persons  working  with,  or 
interested  in  working  with,  the 
commercialization  of  alternative  motor 
fuels." 

Agenda 


Moramg  Session— Dirks«n  Sena;e  OfFice 
Building,  room  50 

9  a  m  -9:i0  am;  Update  of  Progress  and 
O"  ectives  of  the  Meeting. 

Chair  Robert  W.  Hahn. 
9;30  a.m.-lO  a.m.;.  Market  Research  on 
Alternative  Fuel  Vehicles. 
Chair  Charies  R.  Imbrecht. 
•  Chuck  Risch.  Ford  Motor  Company. 

10  a.m.-12;20  p.m.;  Twenty  minute 
individual  presentations  by  each  fuel  sponsor 
on  their  recommendations  concerning  fuel 
commercialization.  Each  fuel  presentation 
will  be  immediately  followed  by  a  ten  minute 
presentation  by  David  Gushee  (Congressional 
Research  Service)  and  the  appropriate 
contractor. 

Facilitator  Herb  Lapp. 

•  Robert  Campbell  and  David  Hentschel — 

LPG 

•  Ben  Henneke,  Jr.  and  Howard  Hinlon — 

Ethanol. 

•  Elwin  Larson — Natural  Gas. 

•  Raymond  Lewis — Methanol. 

•  Roberta  Nichols— Elec.  Vehicles. 
12:30  p.m.-2  p.m.:  Small  work  discussing 

tiie  presentations  to  identify  items,  topics, 
and  issues  upon  which  the  Council  members 


can  and  cannot  agree.  Each  group  will  select 
a  spokesperson  to  present  their  group's 
insights  and  consensus/non-consensus  items 
to  the  full  Council  in  the  following  public 
session.  This  small  group  session  will  also 
Include  a  working  lunch  solely  for  the 
Council  members  and  their  assistants. 

Afternoon  Session— Russell  Senate  Office 
Building,  room  189 

2  p.m.— 3  p.m.;  Small  group  spokesperson 
presentations  to  discuss  and  share  with  the 
Council.  Each  presentation  and  group 
discussion  will  be  limited  to  fifteen  minutes. 
Facilitator  Herb  Lapp. 

3  pm.— 4:30  p.m.;  Alternative  Policy 
Session. 

Facilitator  Herb  Lapp. 

4:30  p.m.— 5  p.m.:  Discussion  of  the 
Council's  final  meeting,  agendas,  and 
taskings  necessary  to  complete  the  Council  s 
mission.  In  addition,  there  will  also  be  a 
public  comment  period  (10  minute  rule). 

Chair  Charles  R.  Irobrecht. 

5  pjn.:  Adjourn. 

Public  Participation:  The  meeting  is  open 
to  the  public.  Written  statements  may  be  filed 
with  the  Council  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  the 
agenda  items  should  contact  Mark  Bower  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  on  the  agenda.  The 
Chairpersons  of  the  Council  are  empowered 
to  conduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business. 

Minutes:  Available  for  public  review  and 
copying  approximately  30  days  following  the 
meeting  at  the  Public  Reading  Room,  room 
1E190.  Forrestal  Building.  1000  Independence 

Ave..  SW.  Washington.  DC  between  9  a.m. 

and  4  p.m..  Monday  through  Friday,  except 

Federal  Hohdays. 
Issued  at  Washington.  DC,  on  April  14. 

1982. 

Howard  H.  Raiken, 

Advisory  Committee  Management  Officer. 

[PR  Doc.  92-9006  Filed  4-14-92;  4.21  pm] 

BtUJNO  COOC  6450-01-11 


Bonneville  Power  Adminsstration 

Albany  Area  Transmission  Project 
Floodplam  and  Wetland  Involvement 

Nottficatior! 

agency:  Bonneville  Power 
Administration  (BPA).  DOE. 
action:  Notice  of  floodplain  and 
wetland  involvement,  Albany,  Linn 
County.  OR.  


summary:  BPA  proposes  to  relocate  1.75 
miles  of  115-kilovolt  (kV)  transmission 
line  in  West  Albany.  The  line  presently 
runs  through  the  backyards  of  a  number 
of  homes  making  it  very  difficult  for 
maintenance  crews  to  access  the  line. 


This  situation  is  disruptive  for  the 
residents,  reduces  transmission  line 
reliability,  and  has  potential  safety 
problems.  The  two  new  route  options 
that  have  been  identified  are  located 
west  of  the  existing  route,  away  from 
urban  development.  One  route  (Option 
1)  would  parallel  BPA's  existing  Detroit- 
Lebanon  230  kV  line  which  follows  the 
Calapooia  River  and  crosses  associated 
wetland  and  floodplain  areas.  Option  2 
would  follow  Riverside  Drive,  then 
Oakville  Road  before  turning  east  to 
cross  over  the  Calapooia  River  and 
through  the  adjacent  wetland  and 
floodplain  areas. 

dates:  Any  comments  are  due  on  or 
before  May  6,  1992. 
FOB  FURTHER  INFORMATION  CONTACT: 
lohn  laves— EFBG.  Bonneville  Power 
Administration.  P,0,  Box  3621,  Portland, 
Oregon.  97208.  phone  (503  230-4995. 
SUPPLEMENTARY  INFORMATION:  The 
wetlands  and  floodplams  that  would  be 
crossed  bv  this  project  are  located  in 
Township  11  South.  Range  4  West. 
sections  13.  14.  and  24.  Option  1  would 
most  likely  be  able  to  use  existing 
access  roads  Option  2  may  need  some 
new  access  roads.  Both  options  may  be 
able  to  span  wetland  areas  so  that  the 
transmission  poles  or  strjctures  would 
be  located  on  higher  ground.  However. 
both  options  would  most  likely  require 
some  clearing  of  ripanan  vegetation. 
Alternatives  to  locating  in  the  floodplain 
or  wetland  do  not  appear  feasible. 
Locations  east  of  the  existing  route  ha\  e 
urban  development  and  would  not  meet 
the  need  of  improving  the  ability  to 
maintain  the  line.  Locations  west  of  the 
existing  route  would  require  crossing  or 
paralleling  the  Calapooia  River. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetland  environmental  review 
"    requirements  (10  CFR  part  1022).  BPA 
will  prepare  a  floodplain/wetland 
assessment  on  this  proposed  action. 
This  floodplain/wetland  assessment 
will  be  included  in  the  Environmental 
Assessment  to  be  prepared  for  the^ 
project.  Maps  and  further  information 
are  available  from  BPA  at  the  address 
shown  above. 

Issued  in  Portland.  Oregon,  on  April  3. 
1992. 

Jack  Robertson, 

Acting  Administrator.  Bonneville  Power 
Administration. 
[FR  Doc.  9:-«835  Filed  4-15-92;  8;45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  QFe8-94-003.  et  all 

Hadson  Power  12— Altavista.  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocldng  Directorate  Filings 

Take  notice  that  the  following  fihngs 
have  been  made  with  the  Commission 

1.  Hadson  Power  12 — Altav-ista 

(Docket  No  QF88-94-003I 
April  6,  1992 

On  March  27. 1992.  Hadson  Power 
12 — Altavista,  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  amendment  provides  additional 
i.riformation  pertair.mg  to  facility's 
operation  and  ownership  structure 

Comrr.ent  date:  April  24.  1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Hadson  Power  11 — Southampton 

(Docket  No,  QK8a-84-003| 
April  6.  1992. 

On  March  27.  1992,  Hadson  Power 
11 — Southampton,  tendered  for  filing  ar. 
amendment  to  its  filing  m  this  docket. 
No  determination  has  been  made  that 
the  submittal  ctmstitutes  a  completp 
filing. 

The  amendment  provides  additiondl 
information  pertaining  to  facility's 
(ipf  ration  and  ownership  structure. 

Comment  date.  April  24.  1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

3.  Onondaga  County  Resource  Recovery 
Agency  Ogden  Martin  Systems  of 
Onondaga,  Inc. 

(Docket  No.  QF92--85-00UJ 
April  7.  1992. 

On  Apnl  2.  1992.  Onondaga  County 
Resource  Recovery  Agency  and  Ogden 
Md.-tm  Systems  of  Onondaga,  Inc.. 
tendered  for  filing  an  amendment  to  its 
filing  in  this  docket.  No  determination 
has  been  made  that  the  submittal 
constitutes  a  complete  filing. 

The  amendment  supplements 
info^^mation  concerning  the  ownership 
structure  of  the  facihty 

Comment  date:  April  27,  1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consolidated  Edison  Co.  of  New  York, 
Inc. 

(Docket  No.  ER92-41-O00| 
Apr!  7,  1992. 

Take  notice  that  on  March  31,  1992, 
Consolidated  Edison  Company  of  New 


York.  Inc.  (Con  Edison),  in  response  to  a 
deficiency  letter  herein,  tendered  for 
filing  additional  information  relative  tn 
an  agreement  to  pro\'ide  transmissKiR 
service  to  Long  Island  Lighting  Company 
(ULCO). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LILCO. 

Cor:-::t--rt  date  Apnl  22,  1992,  m 
accordance  with  Standard  F^rHtjrujin  L 
at  the  end  of  this  notice 

5  Idaho  Power  Company 

!n>>r.kptNo  ER92-426-000J 
Ap'il  7.  1992. 

Take  notice  that  on  March  31,  1992. 
Idaho  Power  Company  (IPt^l  tendered 
for  filing  an  Amendatory  Agreement 
dated  Eebruary  14  1992',  to  the 
Ir.terconnection  and  Transmission 
Services  Agreement  between  ldah>. 
Power  Com.pany  and  Sierra  Pacific 
Power  Company  of  May  29,  1981. 

Idaho  Power  has  requested  an 
effective  date  for  the  Amenrintcrv 
Agreement  of  June  1,  1992. 

Comment  date:  Apnl  22.  -imi.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

6  The  Kansas  Power  and  Light  Co 

(Docket  No.  ER92 -384-000) 

April  7.  1992. 

Take  notice  that  on  Mdrch  16, 1992. 
The  Kansas  Pcwpr  and  Light  Company 
(RPL)  tendered  for  filing  revised 
Exhibits  4A  to  Transmission 
Agreements  with  Kansas  Gas  and 
Electric  Companv   VVestPiains  Energy 
Division,  L'tilicorp  L'nited.  Inc.,  and 
Missoun  Public  Servnce  Division, 
Utiiicorp  L'nited,  Inc.  KPL  states  that 
these  revised  exhibits  refiert  updated 
loss  amounts  associated  with 
transmission  services  rendered  to  each 
party  under  vanous  load  conditions. 

Copies  of  the  filing  were  served  upon 
Kansas  Gas  and  Electric  Company, 
WestPlams  Energy  Division.  Utilicorp 
United  Inc.,  Missoun  Public  Service 
Division.  Utilicorp  United.  Inc..  and  the 
I'tiiilies  Division  of  the  Kansas 
("-'■pordrion  Commi&.sian 

Comment  date:  April  21,  1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

7  Consolidated  Mison  Co  of  Nev*  Vork.. 
!nc 

(Docket  No.  ER92-5:M)00) 
April  7. 1992 
Take  notue  that  on  March  31. 1992. 

Consolidated  Prison  Companv  cf  Ni  w 
York.  Inc.  (Con  Rdison).  m  response  tu  a 
deficiency  letter  herein,  tendered  for 
filing  additional  information  relative  to 
an  agreement  under  which  it  provided 


transmission  service  to  Boston  Edison 
Company  (BECO).  together  with  a  notice 
of  cancellation  of  the  agreement. 

The  rate  schedule  has  terminated 
pursuant  to  its  terms.  Con  Edison  seeks 
an  effective  date  of  October  31, 1989  for 
the  cancellation  and  therefore  requests 
waiver  of  the  Commission's  notice  of 
requirements 

Con  E  iis'in  MHtt  s  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
BECO. 

Comment  date:  April  22, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

8   Northern  Sidte*  r'i,vi4,,.r  I. ,i,    iMN). 
NorthjTn  Statp*  Pnwpr  ('.o    fW  !i 

[DotKti  No  fc.K»».-jUi-om)i 
April  7, 1992. 

Take  notice  that  on  March  31. 1992, 
Northern  States  Power  Company  (NSP) 
tendered  for  filing  revised  proposed 
rates  for  inclusion  in  the  Eastern 
Interconnection  and  Interchange 
Agreement  dated  December  31. 1991, 
between  Northern  States  Power 
Company  (Minnesota)  (NSP-MIN). 
Northern  States  Power  Company 
(Wisconsin)  (NSP-WI)  and  the 
Wisconsin  Public  Incorporated  System 
(WPPI).  These  revised  rates  and  service 
schedules  constitute  an  amendment  to 
NSP's  original  filing  on  January  31. 1992. 

The  Eastern  Interconnection  and 
Interchange  Agreement  (Eastern 
Agreement)  provides  for  certain  sales  of 
power  and/or  energy  between  NSP  and 
WPPI  pursuant  to  service  schedules 
attached  to  the  Eastern  Agreement, 
including  the  terms  and  conditions  of 
such  services.  NSP  services  pursuant  to 
the  Eastern  Agreement  will  be  provided 
to  WPPI  on  behalf  of  member  cities  in 
eastern  Wisconsin  not  located  in  the 
Mid-Continent  Area  Power  Pool  (MAPP) 
region  and  not  subject  to  the  M  M'' 
Agreement. 

NSP  requests  that  the  Eastern 
Interconnection  and  Interchange 
Agreement  (as  amended)  be  accepted 
for  filing  effective  November  1. 1991. 
and  requests  waiver  of  Commission's 
notice  requirements  in  order  for  the 
Agreement  to  be  accepted  for  filing  on 
that  date. 

Comment  date  April  22. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 


9.  Consolidatt 

New  Y  ork    in 


I 


Company  of 


[DocKet  No  tJ<92-49-000j 
April  7, 1992! 

Take  notice  that  on  March  31. 1992. 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  in  response  to  a 
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defic.er.cy  lerer  herein,  tendered  for 
fiimg  additional  information  relative  to 
an  agreement  under  which  it  provided 
transmission  service  to  Public  Service 
Company  of  New  Hampshire  (PSNH). 
together  with  a  notice  of  cancellation  of 
the  agreement. 

The  rate  schedule  has  terminated 
pursuant  to  its  terms.  Con  Edison  seeks 
an  effective  date  of  Apnl  30, 1990  for  the 
cancellation  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Con  Edison  states  that  a  copy  of  this 
f  ,.r2  has  been  served  by  mail  upon 
PSNH. 

Comment  date:  April  22, 1992,  m 
accordance  with  standard  Paragraph  E 
at  the  end  of  this  notice. 
10,  Consolidated  Edison  Co.  of  New 
York.  Inc. 

IDocKci  No.  ER92-5+-0001 
April  7. 1992. 

Take  notice  that  on  March  31. 1992. 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  in  response  to  a 
deficiency  letter  herein,  tendered  for 
filing  additional  information  relative  to 
an  agreement  under  which  it  provided 
transmission  service  to  New  England 
Power  Company  (NTP).  together  with  a 
notice  of  cancellation  of  the  agreement. 

The  rate  schedule  has  terminated 
pursuant  to  its  terms.  Con  Edison  seeks 
an  effective  date  of  April  30, 1989  for  the 
cancellation  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NEP. 

Comment  date:  April  22, 1992.  in 
accordance  with  Standard  Paragraph  E 
a!  the  end  of  this  notice. 

11  Madison  Gas  &  Electric  Co. 
(Docket  No.  ER92-244-000] 
April  7.  1992 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
March  30, 1992,  tendered  for  filing 
additional  information  regarding  cost 
support  for  its  Limited  Term  Power 
Service  in  response  to  a  staff  request. 

Wisconsin  Elective  respectfully 
requests  the  Commission  grant  a  waiver 
of  the  Commission's  notice  requirements 
to  allow  an  effective  date  of  April  1, 
1992. 

Copies  of  the  amended  filing  have 
been  served  on  Madison  Gas  &  Electric 
Company  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  April  22, 199Z  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12  Pr-nnsylvania  Power  &  Liehf  Co 
lUocKet  No.  ER92-425-0CX.I 
April  7, 1992 

Take  notice  that  Pennsylvania  Power 
h  Ught  Company  (PP&L)  on  March  31. 
1992.  tendered  for  filing  a  Revised 
Appendix  A  to  the  Transmission  Service 
Agreement  dated  as  of  October  28, 1985 
(Agreement),  between  PP&L  and 
Westwood  Energy  Properties  Limited 
Partnership  (WEP).  The  Revised 
Appendix  A  contains  a  new  rate  for 
transmission  service  of  $1.73  per  kW  per 
month  for  transmitting  WEP's  output 
from  its  small  power  production  facihty 
in  Frailey  Township,  Pennsylvania  to 
Metropolitan  Edison  Company  (Met  Ed). 
The  current  rate  for  service  is  $2.65  per 
kW  per  month. 

The  1.73  per  kW  per  month  rate  was 
developed  utilizing  PP&L's  most  recent 
data  from  proceedings  at  Docket  Nos. 
ER91-635-000  and  ER91-322-O00.  The 
rate  is  consistent  with  PP&L's  current 
rate  for  69  kV  transmission  service  for 
PURPA-qualified  facilities. 

PP&L  requests  waiver  of  the  notice 
requirements  of  Section  205  of  the 
Federal  Power  Act  and  Section  35.3  of 
the  Commission's  Regulations  so  that 
the  proposed  revised  rate  can  be  made 
effective  as  of  April  30. 1992. 

Comment  date:  April  22, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Philadelphia  Electric  Co. 

(Docket  No.  ER92-412-O00] 
April  7, 1992 

Take  notice  that  on  March  27, 1992, 
Philadelphia  Electinc  Company  (PECo) 
filed  on  behalf  of  the  parties  to  the  Extra 
High  Voltage  Transmission  Agreement 
(EHV)  revised  Schedules  to  the 
Transmission  Enhancement  Facilities 
(TEF)  Agreement  which  is  filed  as  a 
supplement  to  the  EHV  Agreement.  The 
parties  to  both  agreements  are:  AUantic 
City  Electric  Company.  Baltimore  Gas 
and  Electiic  Company.  Delmarva  Power 
&  Ught  Company.  Jersey  Centi-al  Power 
&  Light  Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company.  Pennsylvania  Power  &  Light 
Company,  Philadelphia  Electric 
Company.  Potomac  Electric  Power 
Company,  Public  Service  Electric  and 
Gas  Company,  and  UGI  Corporation. 

The  purpose  of  the  revised  Schedules 
is  to  add  new  500  kV  capacitators  to  be 
installed  on  the  EHV  System  and  to 
allocate  investment  responsibihty  for 
the  new  facilities  to  all  signatories.  An 
effective  date  of  June  1. 1992  has  been 
requested  for  these  revisions  concurrent 
with  the  in-service  date  for  the  new 
facilities. 


Comment  date:  April  22,  1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Tampa  Electric  Co. 

[Docket  No.  ER9:-415-0OOj 
April  7, 1992. 

Take  notice  that  on  March  27,  1992. 
Tampa  Electric  Company  (Tampa 
Electric]  filed  a  notice  of  cancellation  of 
Tampa  Electncs  Rate  Schedule  FERC 
No.  15.  which  is  an  agreement  for 
interchange  service  with  Sebring 
Utilities  Commission  (Sebnngl. 

Tampa  Electric  states  that  Sebr.ng  has 
become  a  full  requirements  customer  of 
Tampa  Electric,  and  the  agreement  for 
interchange  service  is  no  loner  of 
practical  use.  Tampa  Electric  proposes 
that  the  cancellation  become  effective 
as  of  June  1,1992. 

Copies  of  the  filing  have  been  served 
on  Sebnng  and  the  Flonda  Public 
Service  Commission. 

Comment  date:  April  22.  1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northern  States  Power  Co.  (MN) 
Northern  Stales  Power  Co.  (WI) 

[Docket  No.  ER9:-303-0(Xil 

April  7. 1992. 

Take  notice  that  on  March  31, 1992, 
Northern  States  Power  Com.pany  (NSP) 
tendered  for  filing  a  proposed  revision 
and  additional  cost  support  for  the 
Western  Interconnection  and 
Interchange  Agreement  dated  December 
31,  1991.  between  Northern  States  Power 
Company  (Minnesota)  (NSP-MN), 
Northern  States  Power  Com.pany 
(Wisconsinl  (NSP-WI)  and  the 
Wisconsin  Piiblic  Power  Incorporated 
System  (WPPI).  These  revisions 
constitute  amendment  to  NSFs  original 
filing  of  January  31, 1992. 

The  Western  Interconnection  and 
Interchange  Agreement  (Western 
Agreement)  provides  terms  and 
conditions  of  interchange  and  for  certain 
sales  of  power  and/or  energy  between 
NSP  and  WPPI  pursuant  to  service 
schedules  under  the  Mid-Contment  Area 
Power  Pool  (MAPP)  Agreement.  NSP 
services  pursuant  to  the  Western 
Agreement  will  be  provided  to  WPP!  on 
behalf  of  member  cities  in  Western 
Wisconsin  located  in  the  MAPP  region 
and  subject  to  the  MAPP  Agreement. 

NSP  requests  that  the  Western 
Interconnection  Agreement  (as 
amended)  be  accepted  for  filing  effective 
November  1.  1991,  and  requests  waiver 
of  the  Commission's  notice  requirements 
in  order  for  the  Agreement  to  be 
accepted  for  filing  on  that  date. 
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Comment  date:  April  22.  1992.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

16.  Consolidated  Edison  Co  of  N'ew 
York,  Inc. 

(Dock-et  No.  ER92-51-OOOJ 
April  7.  1992. 

Take  notice  that  on  March  31.  1992, 
Consolidated  Edison  Company  of  New. 
York.  Inc.  (Con  Edison),  in  rt^sponse  to  a 
deficiency  letter  herein,  tendered  for 
filing  additional  information  relative  to 
an  agreement  under  which  it  provided 
transmission  service  to  Northeast 
Utilities  (NU),  together  with  a  notice  of 
cancellation  of  the  agreement. 

The  rate  schedule  has  terminated 
pursuant  to  its  terms.  Con  Edisrm  seeks 
an  effective  date  of  October  31, 1990  for 
the  cancellation  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  NU. 

Comment  date:  April  22.  1992,  in 
accordance  with  Standard  PamR'nph  E 
at  the  end  of  this  notice 


16.  Consolidated  Edison  Co 
^  ork.  Inc. 


of  .New 


(Docket  No.  ER92-13-000] 

April  7,  1992. 

Take  notice  that  on  March  31,  1992, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edisonl.  in  response  to  a 
deficiency  letter  herein,  tendered  for 
filing  additional  informiation  relative  to 
an  agreement  to  provide  transmission 
service  to  the  Power  Authority  of  the 
State  of  New  York  (the  Authority). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
.'\uthority. 

Comment  date:  April  22.  1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Entergy  Services,  Inc. 

[Docket  No.  ER92-420-O0OJ 
April  7, 1992. 

Take  notice  that  Entergy  Service,  Ir.c 
acting  as  agent  for  Arkansas  Power  & 
Light  Company  (AP&L)  tendered  for 
filing  on  March  30.  1992.  a  proposed 
Third  Amendment  to  the  Peaking  Power 
.Agreement  between  .\P^L  and  the  City 
of  Osceola,  Arkansas. 

The  proposed  Third  Amendment 
clarifies  certain  definitions  in  the 
previously  filed  Second  Amendment  and 
reduces  the  Minimum  Billing  Quantities 
specified  in  the  Second  .'Amendment. 

Comment  date:  April  22.  1992,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 


19  Oklahoma  Gas  and  Electric 
Company 

[Docket  No.  ER92-419-000| 
April  7, 1992. 

Take  notice  that  on  .March  30,  1992. 
Oklahoma  Gas  and  Electric  Company 
fOC&E]  tendered  for  filing  an  Amended 
Appendix  "A"  to  the  Contract  dated 
June  28.  1979  between  OG&E  and  the 
Southwestern  Power  Administration 
(SWPA). 

The  .Amendment  modifies  appendix 
"A",  which  is  a  supplement  to  the 
contract. 

Copies  of  this  filing  have  been  served 
on  SWP,'^.  the  Oklahoma  Corporation 
Commission,  and  the  Arkansas  Public 
Service  Commission. 

Comment  date:  April  22, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20  Torco  Energy  Marketing,  Inc. 

[Docket  No.  ER92-429-000) 
April  7, 1992. 

Take  notice  that  on  .March  31.  1992. 
Torco  Energy  Marketing,  Inc.  submitted 
for  filing,  pursuant  to  Rules  205  and  207 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  13  CFR  385.205  and 
385.207.  an  initial  rate  schedule  for 
Torco's  activities  as  an  energy  marketer. 

Comment  date:  April  22,  1992.  ir 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21  Pennsylvania  Power  &  Light  Co, 

[Docket  No.  ER92-428-O0OJ 
April  7.  1992. 
Take  notice  that  nn  March  31, 1992, 

Pennsylvania  Power  S  Light  Company 
(PPS.L)  tendered  for  filing  the  Third 
Supplemental  Agreement  between  PP&L 
and  Long  Island  Lighting  Company 
(ULCO)  dated  March  20,  1992.  PP&L  and 
LILCO  are  parties  to  a  System  Power 
Purchase  Agreement  dated  as  of  August 
5, 1992,  as  supplemented  (Basic 
Agreement),  which  is  on  file  with  the 
Commission  as  PP&L  Rate  Schedule  No. 
109.  as  supplemented.  At  present,  the 
Basic  Agreement  provides  that  LILCO 
may  reserve  interruptible  power  and 
energy  from  PPSL  only  at  a  designated 
Point  of  Interchange  As  more  fully  set 
forth  therein,  the  Third  Supplemental 
Agreement  amends  section  2  of  the 
Basic  Agreement  to  allow  the  parties 
thereto  to  agree  upon  additional  Points 
cf  interchange.  The  Third  Supplemental 
.Agreement  does  not  modify  the  rates  for 
reservations  of  interruptible  power  and 
energy  from  PP^L  by  IJLCO,  nor  does  it 
niodity  any  cf  the  terms  and  conditions 
contained  therein  except  for  the 
provision  of  additional  Points  of 
Interchange.  Further,  no  facilities  need 


to  be  constructed  to  effectuate  the  Third 
Supplemental  Agreement, 

PP&L  requests  waiver  of  the  notice 
requirements  of  section  205  of  the 
Federal  Power  Act  and  S  35.3  of  the 
Commission's  Regulations  so  that  the 
Third  Supplemental  Agreement  can  be 
made  effective  as  of  March  31. 1992. 
Initial  service  under  the  Third 
Supplemental  Agreement  will  not  begin 
before  the  requested  effective  date. 

PP&L  states  that  a  copy  of  its  filing 
was  served  LILCO.  the  Pennsylvania 
Public  Utility  Commission  and  the  New 
"t  ork  Public  Service  Commission. 

Comment  date:  April  22, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22   V\ o n d a  I ' < i  v^  e ,'  ("". ( i rp o r  a ! ! u i": 
[Docket  No.  ER92-427-000] 
April  7, 1992. 

Take  notice  that  on  March  31. 1992. 
Florida  Power  Corporation  (Florida 
Power)  filed  a  letter  of  commitment  for 
reserve  interchange  service  to  be 
provided  to  Reedy  Creek  Utility  District 
(Reedy  Creek)  under  Service  Schedule  H 
of  the  interchange  agreement  between 
Florida  Power  and  Reedy  Creek.  The 
letter  of  commitment  specifies  the 
amount  and  duration  of  service  under  an 
existing  rate  schedule  on  file  with  the 
Commission  (Service  Schedule  H  of  the 
interchange  contract).  The  rates  stated 
in  the  letter  of  commitment  are  those 
stated  in  the  cost  support  exhibits 
contained  in  Florida  Power's  pending 
cost  update  filing  in  Docket  No.  ER  92- 
376-000. 

Florida  Power  requests  that  the  letter 
of  commitment  be  allowed  to  become 
effective  on  May  1, 1992  in  order  to 
permit  the  service  to  commence  on  the 
date  when  Reedy  Creek  requested  it  to 
commence.  Since  Reedy  Creek  made  it* 
request  less  than  60  days  before  May  1, 
1992,  Florida  Power  states  that  good 
cause  exists  to  waive  the  notice 
requirement. 

Comment  date:  April  22, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2,3  Florida  Pov^p^  Corporation 
[Docket  No.  ERyi-4z4-ou«.ij 
April  7, 1992. 

Take  notice  that  Florida  Power 
Corporation  (FPC).  on  March  31. 1992, 
tendered  for  filing  an  Agreement  for 
Partial  Requirements  Resale  Service 
between  FPC  and  the  City  of  New 
Smyrna  Beach,  Florida  (City),  and  the 
accompanying  Joint  Electric  Power 
Supply  Agreement,  Operation  and 
Maintenance  Agreement,  Construction 
Agreement  and  Lease  Agreement, 
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Service  Scbeauie  H  !Re9«rv« 
Interchange  Servtcet.  ^nd  Ser%':c8 
Scbed\iie  I  (Reguianng  Interchange 
Service).  May  28.  1992  ifi  the  ddte  wh«n 
al!  of  Jhese  agreements  arwi  sc.^eculea 
are  proposed  to  become  effect'v*.  »nth 
th«  excf  pQon  of  Schechiies  )  and  I 
which  axe  proposed  to  t>ecome  effective 
lune  1,  1992.  Tile  Cir>'  and  FPC  ciirrentiy 
iiav«  dealmas  under  various  irterrhanse 
aareements,  but  are  not  interc.irnertpd. 
FPC  ia.  bvukting  a  115  kV  line  *•- 
interconnect  wih  the  City  or  or  srw^* 
N4a.y  28,  1992.  at  which  time  th*'  C:f>-  wmI 
iease  the  iine  and  become  a  p-trid 
requireraents  customer  of  FPC 

Comment  date:  Aprl  22.  1*.:  ir  ma-ip  e'^^.; 

accordance  with  Standa-d  PT-^'cr^vh  E       

at  the  end  of  this  nocce 

24.  Niagara  Mohawk  Power  C  orp 

(Docxet  No.  ER92-4I7-0001 

Apnl  7.  1982. 
Take  notice  that  on  March  30, 1902, 

Niagara  Mohawk  Power  Conjuration 
'Niai^ara  Mohawk;  tpf.derod  ''^r  filing  a 
3rcpo<(ed  change  to  Niagara  Vfohawk 
Ra*e  Schedule  No  138.  an  agreement 
t,e*wi?»?n  N:"2d"3  Mohijwk  and  the 
Power  Ajthor^,-  ,;!'  The  State  of  New 
Yoric  [Power  Authonty). 

Rate  Schedule  No.  138  provides  for  the 
transmission  of  power  and  energy  from 
the  Power  Authority  to  certain 
municipal  and  cooperative  cu5tomer9  o£ 
the  Power  Authority  located  outside  of 
New  York  State.  The  proposed  change 
would  increase  their  rates  for  this 
service.  Niagara  Mohawk  proposes  an 
effective  date  of  March  31  1992  and 
requests  waiver  of  the  Comrii.ssujn  h 
notice  requirements. 

Niagara  Mohawk  state*  'tia'  copies  of 
this  filing  were  ser%'ed  upcn  '.'^.h  service 
list. 

Comment  dote:  April  21 .  1992,  in 
accordance  with  Stand-.":'  P^'  cr'ph  E 
at  the  end  of  this  notice. 

25.  norida  Power  Corp, 

[Dockel  No.  ERai-J^e-OOOj 

April  7. 1992. 

Take  notice  that  on  March  16, 1992, 
Florida  Power  Corporation  to  its  original 
filing  in  the  above-named  docket. 
Exhibit  M,  filed  on  March  13. 1992, 
contained  numerical  errors  on  lines  1,  2 
and  3.  The  amended  fiUng  substitutes  a 
new  Exhibit  M  containing  the  correct 
figures. 

Corvuent  date:  April  20. 1992,  in 
accordance  with  Standard  Paragraph  E 
a'  '.he  end  of  this  notice. 


26  Southern  California  Edison  Co. 
iDocxel  No.  ERy2-^Jl-0uuj 
April  8. 1992. 
Take  notice  that  on  April  2.  1992, 

S<,iuthem  CAlifemia  Edison  Companv 
Faisonl  feniiered  for  •ilins  a  cnange  oi 
ra'es  !ot  tran.'tmission  'ler^ice  a.s 
embodied  m  Edi^.-in  »  aart'eTn^'nis  with 
the  followiris  -n';"HS  whKJ>  reflects  both 
.J  it^cT^nne  m  tHe  rate  of  return  from 

i  : .  '  ent  to  10.59  percent  a^thonzed 
r  V  the  C.alifamia  Public  Utihtiea 
Comnuasioa  (CPUC>  to  be  made 
effective  January  1, 199Z  and  changes  n 
other  curreat  caiaditions  st  the  time  of 
the  rate  of  return  determinatkm  to  be 


Ra*  scti«dut«  RERC  hkJ. 


M^v  1.1992- 


Anzona  Elactnc  Pov<«f  Coopef- 
ative  (AEPCO). 

AfBona  Public  Ser<*M  Con%Mr 
ry  (APS) 

Crty  o<  Borbar*  (Burt)*/*) 

CaMon*  Dopartmont  ol  WaM 

Rmoutcss. 

City  of  Los  AngetM  Department 

0«  WaWSfMl  Power  (CM(PV 


6  OTy  of  Gle»»da(e  (Gleodale) 

7  M-S-R  Pubfc  Power  AgerKy  (M- 
S-fl>. 

8  Pacilic  Gas  and  Electnc  Com- 
pany (PGA£). 

9.  City  ot  Pasadena  (Pasadena). — 

10.  San    Dwgo    Gas   A    Electric 
Company  (SOG&E). 

11.  Western  Area  Power  Admina- 
tration  (WAPA). 

12      Northern     Califomta     Power 

Agency  (NCPA) 
13.  Knpetial  Imgation  CXstnct  (ttO).. 


Rate  scfiediiie 
FEBCNo. 


131.  161. 

185. 

168. 

36.  112,  1t3. 

and  181. 
102,  118.  140, 

141.  163, 

tae.  aiKi 

219. 
143. 
153. 

117.  147  i'vi 

256. 
158. 
151,232. 

120. 

240. 

268,259. 


1 .  Otv  o<  Ana.^eim 
(Anahetrr.J 

2.  Crty  oi  Aiusa  jAzusaj 


3  C;r,'  0*  Ba^intng 
iBarvung) 

4  Oty  of  Conor*  (Cefton) 


5  C'Jfy  of  RiversKJe 
(«S»ver5Wet. 


6  City  of  Vernon 
iVBTnoo) 


Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  aU  interested 
parties. 

Comment  date:  April  22. 1992.  m 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

27.  Seoliiem  CaMforma  £dit>on  Co. 
(Docket  No.  ER92-433-O0Oi 
April  8. 1982. 

Take  ootice  that  on  AprI  3,  1992. 
Southern  CaMomia  Edison  Company 
(Edison)  tendered  for  filing  a  change  ni 
rates  for  transmission  service  as 
embodied  in  Edison's  agreements  with 
the  following  entities  which  reflects  both 
a  decrease  in  the  rate  of  return  from 
10.70  percent  to  10.59  percent  authorized 
by  the  Caliiomia  Public  Utilities 
GoauBsnon  (CPUG)  to  be  made 
effective  January  1, 1902,  and  changes  in 
other  current  conditions  at  the  ')me  of 
the  rate  of  return  deterrainaiion  to  De 
made  effectively  May  1. 1992. 


i3«i,  248.04,  a^eos, 

246  08,  246  10 

246  13  8n<l  241 
160,  247  04,  247  06. 

247  08,  247  10  and 
242 

159,  248  06,  24807, 

248  09,  248  11.  and 
243 

162,  249  04,  249  06, 
249.08.  249.10.  and 

244 

129.250  02.  250  04. 

260  06,  250  06 

250  10.  250  15  and 

245. 
149.  154  7    172.  207, 

257  and  263. 


Copies  of  this  Cling  were  served  upon 
the  Public  Utility  Commission  of  the 
State  of  Cahfomia  and  all  interested 

parties. 

Comment  date:  Apnl  22.  1992.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Tampa  Electric  Co. 

[Docket  No  ER9:-*35-O00) 
Apnl  a.  1992. 

Take  notice  that  on  April  3, 1992, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  revised 
Service  Schedules  A  and  B.  providing 
for  Emergency  and  Scheduled /Short- 
Term  Firm  Interchange  Service, 
respectively,  between  Tampa  Electric 
and  the  Kissimmee  Utility  Authonty 
(Kissimmee).  The  revised  service 
schedules  would  supersede  the  existing 
Service  Schedule  A  and  B  under  the 
agreement  for  interchange  service 
between  Tampa  Electric  and  Kissimjnee. 

Tampa  Electric  also  tendered  a  Letter 
.Agreement  between  Tampa  Electric  and 
Kissimmee  that  amends  an  existing 
Letter  of  Commitment  to  provide  for  the 
sale  of  supplemental  capacity  and 
energy  from  the  coal-fired  generating 
resources  at  Tampa  Electnc's  Bij,  Bend 
Station.  The  Letter  Agreement  is 
tendered  as  a  supplement  to  Service 
Schedule  D  (Long-Term  Interchange 
Service)  under  the  agreement  for 
interchange  service. 

Tampa  Electric  proposes  an  effective 
date  of  Apnl  20. 1992,  for  the  Ser\ice 
Schedules  A  and  B  and  Letter 
.■Agreement,  and  therefore  requests 
waive  of  the  Commission's  notice 
requirements. 

Copies  of  the  fihng  have  been  served 
on  Kissimmee  and  the  Flonda  Public 
Service  Commission. 

Comment  date:  Apni  22,  1992.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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28.  Pennsylvania-New  Jersey-Maryland 
Interconnection  (PJM)  Agreement 

[Docket  No.  ER92^n-000) 
April  8.  1992, 

Take  notice  that  on  March  27,  1992. 
the  Office  of  the  Pennsylvania-New 
lersey-Maryiand  (PJM)  Interconnection 
filed,  on  behalf  of  the  Parties  to  the  PJM 
Agreement.  Revision  No.  12  to  Schedule 
4  01  of  that  Agreement, 

The  purpose  of  this  filing  is  to 
increase  the  rate  applicable  to  capacity 
deficiency  transactions  determined  in 
accordance  with  the  PJM  Agreement. 
The  new  rate  is  to  become  effective  with 
the  beginning  of  the  next  12  month 
Planning  Period  on  June  1,  1992.  No 
changes  in  facilities  are  proposed  in  this 
filing. 

Comment  date:  April  22,  lv»2,  m 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

30.  Kimmon  Quartz,  Ltd. 

[Docket  No,  QF92-68-CX)0j 
.April  8,  1992, 

On  April  2. 1992,  Kimmon  Quartz.  Ltd. 

tendered  for  filing  an  amendment  to  its 
filing  in  this  docket.  No  determination 
has  been  made  that  the  submittal 
constitutes  a  complete  filing. 

The  amendment  supplements 
technical  information  concerning  the 
cogeneration  facility. 

Comment  date:  April  28,  \mz,  in 
accordance  w^ifh  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,211 
and  385,214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  io  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secrvtary. 
(FR  Doc  92-8749  Filed  4-1S-92;  8:45  am] 

BILUNG  CODE  6717-OlHi 


[Docket  No*.  RP92-5O-0O0  and  CP90-40e- 
000] 

High  Island  Offshore  System;  Informal 
Settlement  Conference 

.April  10  1992 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  May  6.  1992,  at  10 
am,  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  First  Street, 
NE.,  Washington,  DC.  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385, 102(c),  or  any  participant,  as  defined 
by  18  CFR  385, 102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
.385.214). 

For  additional  information,  please 
contact  Irene  E.  Szopo  at  (202)  20a-1602. 

or  An i a  M  Clark  (202)  208-2034. 
Linwood  A.  Watson.  Jr. 
Acting  Secretary. 

(PR  Doc.  92-8751  Filed  4-15-92;  8:45  am) 
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i  Docket  No  QF86- 155-003) 

KES  Kingsburg,  L.P.;  Petition  for 
Temporary  Waiver  of  Qualifying 
Cogeneration  Facility  Operating  and 
Efficiency  Standards 

April  10,  1992, 

On  April  6, 1992,  KES  Kingsburg,  LP. 
(Applicant),  filed  a  petition  with  the 
Federal  Energy  Regulatory  Commission 
for  a  temporary  waiver  of  the  operating 
and  efficiency  standards  pursuant  to 
§  292.205(c)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  34,5  MW  topping-cycle 
cogeneration  facility  which  is  located  at 
Sun-Mdid  Growers  of  California  plant  in 
Kingsburg,  California  consists  of  a 
combustion  turbine  generator  and  an 
associated  heat  recovery  boiler,  and  an 
extraction/condensing  steam  turbine 
generator  (STG),  Steam  extracted  from 
the  STG  IS  used  by  Sun-Maid  for  process 
heating.  The  facility  uses  natural  gas  as 
its  primary  energy  source. 

Applicant  states  that  the  temporary 
waiver  is  requested  for  the  calendar 
yearl990  due  to  additional  tests 
conducted  after  the  facility  began  its 
commercial  operation  on  November  20. 
1990.  According  to  the  Applicant  the 
tests  were  conducted  to  determine  the 
facility's  operating  capability  in 


connection  with  a  sale/leaseback 
transaction. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  nf  puKliration  of 
this  notice  in  the  Fericr.il  Rcgi'.ter  and 
must  be  served  on  the  Applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwooti  >   'v\ais,i;    Jr., 
Acting  Secretary. 

(PR  Doc.  92-8750  Filed  4-15-92;  8:45  am) 
BIUJNO  COOC  6717-01-M 


LDocKet  No.  LL89-25-001) 

Kentucky  Utilfties  Co    Notice  of  Fiti'-ig 
April  9.  1992. 

Take  notice  that  on  March  30. 1992. 
Kentucky  Utilities  Company  tendered 
for  filing  its  compliance  report  in  this 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  16. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  CasheU. 
Secretary. 

(FR  Doc,  92-8752  Filed  4-15-92;  8:45  am) 
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[Docket  No.  HPM-€«-00l ) 

Panhandle  Eattem  Pip«  Line  Co.. 
Proposed  Changes  in  FEHC  Gas  TaiiM 

Apnl  TO.  1992 

Take  notice  thai  Panhandle  Eastern 
P'pe  Line  Cumpary  rPanhandlel  on 
Aprl  a.  1992,  fenderpd  for  filing  'h" 
revised  lanff  s.hee's.  as  listed  on 
apre"  '  x  .\  attached  'o  the  filing,  to  it 
FF.RC  Gas  Tar.'^f.  Ongmai  Vobme  No.  1. 

The  pTipcsed  effective  date  of  these 
'■ir.ff  she«ts  :s  Vfay  !,  19«2. 

P^.'ihandie  states  tnat  the  ta-ff  sheets 
are  :  ^--^'^.i,  '.ieO  n  comDtiaace  with  an 
order  .ssueo  March  la  1992  in  RPo2-P^ 
000.  V'ps-a  E.-^--K>  Company.  The 
proposed  'a-  ff  sr.frf  .•<  nave  beea  revised 
to  provitj*;  tr.u:  iirzn  i»i..ppers  who 
designate  alternate  secondary  firm 
receipt  points  have  scheduling  and 
curtailment  priority  over  interruptibla 
shippers  at  those  receipt  points. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all  sales  and 
transportation  customers,  affected  state 
Commissions  and  parties  to  the 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NT.. 
Washington.  DC  20428,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  April  17, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
C.>n? mission  and  are  available  for  public 
n.spect'or  . 

Liiiwood  .-K  Wa'.5on,  Jr.,  I 

Acting  Secretary. 

^  n'<   43-8-T3  Filed  4-15-9Z,  8:45  amj 
8il:j»*g  coo«  «7ir-oi-« 


;Docii«t  No.  RP8a-232-oo:; 

Phillips  Gas  Pipeline  Co.,  Proposed 
Changes  in  FtRC  Gas  Ta.'ifl 

ApT.l  :■:•.  -.mz. 

T4^e  r.once  that  Phillips  Gas  Pipeline 
Cjrr.pany   PCPL)  on  Apnl  a  1992 
tendered  for  fiiing  the  following  revised 
td-  ff  sneets  to  its  FERC  Gas  Tariff, 
Ongmai  Volume  No  1 

Frsf  Revised  Onginai  Sheet  .So.  21 
F.-s'  Revised  Original  Sheet  No.  22 
First  Revised  Original  Sheet  No.  23 
First  Revised  Onginal  Sheet  No.  25 
Third  Revised  Original  Sheet  No.  28 

The  proposed  effective  date  of  these 

tariff  sheets  is  .-Xpnl  1,  "1992 


Pt  PL  states  that  the  tariff  sheets 
amend  the  volumetric  and  heat  base 
measurement  conditions  from  14.73  to 
14.65  pounds  per  sqoare  inch  absolj'e 
on  a  dry  basis.  This  change  of  pressure 
is  necessary  in  order  for  PGPL  to  more 
closely  correspond  with  transportation 
customer  volumes  entering  the  pipeline. 

PGPL  states  that  a  copy  of  this  filing 
has  been  provided  to  all  affected 
transportation  customers  and  State 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rttle  211  of  the  Commission's  RuIps 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  April  17, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Unwood  A.  Watson. )«., 
Acting  Secretary. 
(PR  Doc  92-8754  Filed  4-15-92:  8:45  am} 
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Commjssion  and  are  available  for  public 

inspection. 

Linwood  .\-  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  92-a-55  Filed  4-15-92.  S-45  amj 
eiLUNG  coot  8717-01-M 


.Dcxi-iet  Ho.  CP8-i-62'*-0  s^  ArM  CP-JO-Sa*- 
0101 

^  e  n  ^  ess«e  Gas  Pipalne  Co; 

CoT'ptlance  FHl^g 

Apnl  lu.  19H.: 

Take  notice  that  on  April  7. 199Z 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  the  following  revised 
tariff  sheet  to  be  included  in  its  FERC 
Gas  Tariff,  Thntl  Revised  Volume  No.  1: 

To  be  effective  January  25,  1992 

Substitute  Fifth  Revised  Sheet  No.  30 

Tennessee  states  that  the  purpose  of 
this  filing  is  to  respond  to  the 
Conomission's  letter  order  issued  March 
23, 1992.  in  the  above-reference  dockets. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  Sled 
on  or  before  April  17, 1992.  Protests  will 
be  considered  by  tfre  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Copies  of  this  filing  are  on  file  with  the 


1  Docket  No.  RP92-t1*-001l 


Williams  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

Apni  10,  19y2 

Take  notice  that  Williams  Natural 
Gas  CoTT.pany  (WNG)  on  Apr!  7,  1992 
tendered  for  filing  Substitute  Third 
Revised  Sheet  No.  248  to  its  FERC  Gas 
Tariff.  First  Revised  Volume  No  1.  to  he 
effective  March  15.  1992. 

WNG  states  that  it  made  a  filme  on 
February  13. 1992  in  Docket  No.  RP92- 
114-000.  By  Commission  order  (order) 
issued  March  24,  1992.  WNG  was 
directed  to  remove  the  language 
proposed  in  the  February  13,  1992  filing 
from  Sheet  No,  246.  The  instant  fiiing  is 
being  made  to  comply  with  the  order 
WNG  states  that  a  copy  of  its  fiiirg 
was  served  on  all  jurisdictional 
customers  and  interested  state 
corr.missicns. 

Any  person  desiring  to  protest  said 
filing  "should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426.  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  Apnl  17. 
1992.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wiil 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  wMth  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room, 
Linwood  A.  Watson.  Jr., 
ActJii)^  Secretor,-- 

[FR  Doc.  92-8756  Filed  4-15-92;  8:45  ami 
BILUHG  coot  iTIT-OI-*! 


Office  of  Hearings  and  Appeals 

Cases  Filed;  Wsek  of  February  28 
Through  March  6,  1992 

During  the  Week  of  February  28 
through  March  6. 1992.  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  appendix  to  this  notice  were 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
Submissions  inadvertently  omitted  from 
earlier  lists  have  also  been  included. 

Under  DOE  procedural  regulations.  10 
CFR  part  205,  any  person  who  will  be 


aggneved  by  the  DOE  action  «oughl  in 
these  cages  may  file  written  comn>errts 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  resulationg.  For  purposes  of 
the  regulations,  the  d-ite  of  str-\n.;e  pf 
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notice  «  deemed  to  be  the  date  r^f 
publication  of  t^is  Nonce  or  the  datp  ;'f 
receipt  by  an  aggrieved  person  iff  ar*-ifii 
ni)tir;p.  whichever  occurs  f--st  .Ml  '.y-ih 
comments  shall  be  filed  with  ;;;e  Office 


Energy. 'Wastuii^'Uin  i,.it,.  m.SK.;> 

Dated   Apri  i-    '  t'^, 
(..wtryp  B   f1r«'7ri,H\  . 
Director,  Office  of  Heariags  and  AppeaU. 


rrf 


List  of  Cases  RecEtvEo  s 


Y  TKE  Office  of  Hf;ABt#*GS  an:^  4i"'PLAi.s 


Date 


Name  and  locatioM  of  applicant 


Ja^    '3    139? 


Mar   2,  1992. 


Ma-    2    '''iQ? 


Maf  3,  '992. 


Vk*efs/CXtar>oma,  Tussa.  Owa.^-.oma . 


CaMNe. 


-J-- 


Tirp«o(  submmwn 


fifctt-257 


•'iiv 


TSfea!  Lakes  CartKxi  Conxxation  MiTfgamon  NC  ««?■*?-*¥! 


Rs^  &  N^^avf'  N<**-  >  .'vv   NY„ 


Ja^T^e«  I    S>ctH»ac   Spokane  ^* 


Wa'  3  tgg? 


Va  4.  1992 


HaofofC  Fc>i/.::«aor  A.cikx'  Le8'}:.,>?,  ,Sc>!'w.<}~«(  WA.. 


ConoK>g-iapn,  West  Helena,  AR 


■  ■«<)- 
S 


IJFA-0191 


tFA-OlM 


iJFA-OtW 


LEE-0038 


Request    to"    r.-i 

•rv,j     ■•    jr-r-',-,'     l-VTiua'T   tC   ■    '««»,,,)*'»    ?:".     *  U''-.;   (>  r»**' 

W'3oiC  tie  ''r*:i>"'S'  )•>'•*■: 
Appeal  0>  an  int'v-ia-nv    ■..;,»«;■  'Vjok,     "  ,J;^. ■.,..-    --^  .^..-i-noary  ?9 

c;x«~e'ning  a''  vt>'^x>'"la■t■  lt*-ti'i..wy,  v.a^'  ^■^.■■'  fc,..*  ,-:,  r  ■...(- 
6-jr-xi  '<*»(:  u'Klw  [xaposa-  f*v.   ■<;■'  VA  ■"'••>■ 

twiiJ    o%.»    w.-,,;,'^    r>f>    ie».,jr»j«c     arc    j»rn,.rt    ,      ;».,i*.«t    w>,»- 

IW'  )r««CKXr  .'V  i"":vTia»»:T^  r»0»t*>«(  Ot»ri«  .Nf.4j«ri  rn  l'*  !:■■'«►■».  n- 
e«ecutT¥e  »«»,,-rf>t»r'ML  <«">,iJC  !:>*■  'Bsonowa  aw;  r*  -(r«"T  '  i  ■>!«■.* 
i«r"-  A.^;tjo«i  L.(»aj^)(-  wT.,j>:i  ■Bt.Miv*-  a^,,»'«  u;  »>  u-'m  ■»  ■t«ia4»>^  to 


irito'.'natio 
Rev>e«r ' 


1     c.     ■,^^,,.-r■.,^ 

•■<-    ■•-lO'.JIfHC    C 

A;5~v-.,sr'aW'<- 


'(*■]  jr.-—..--  '•       "     ,;  ,,■',-- 

(refers   stk:  hi*.  y«tr-   r»  :>,.*» 
'  tXTT'    .>;»!■     •  I  fc -i: '1**.,.,       A,n<-i.  u) 


'■•J. 


Refund  Appucations  Recetveo 


"T 


[riate  receives 


Name  o*  rehjno 

prtx;eec)ing'  name 

ot  rRfuno 

appticant 


Ca&e  No 


02/28/92 
mnj  03, 
06-92 

0?  '28/92 

mru  03/ 

06/92 
C2/28/92 

ttwu  0?  06,. 

92 
03  •02  .'92 

C3'S,)2'92 


C3  02„'92  . 


C3.02.'92., 


03/02/92- 


03/03/92.. 
03/03/92_ 
03/03/92.. 

03.03.'92.. 


Texaco  refund 
applications 
recatved 

Ouae  Oi 

aoo^tcatwos 

recewee 
G'.jH  CHi  reHjfK! 

aopt*cat)ons 
'■ecatvocJ 

S<iOurt>ar  Ga* 
•  anguarO 

CtKporatiar 
'Centra) 

T"an8po'1at>3r 

SvWerp 
RobeftB  dark 

.Super  IOC 

S'atior 
Terr-/  HiT  s  CVt"^ 

Station 
Tn  County 

Asphalt  Cot: 
Ret)*x>i:  Gas  & 

E.ieclnc    Iric 
Wynn-Fow>e.' 

Energy  Aisoc 
Thom  s 

Enterpfises  loc 


RF321 -18494 
thru  RF321- 
18605 

«F272^91849 

ttT\j  RF272- 

91922 
RF300- 19766 

thnj  RF300- 

19809 
RF340-81, 

RF340-a2 


RF343-5. 

RF342-160. 

RF342-161. 
RF272-47. 
RF340-e3 
RF340-e4 

R'TWO  -86 


Refund  A(>Pi_icAT?ot<s  RECErvED— 
Continued 


Dare  rf>c*/e<1     P"'«««*'^  "«^ 
01  re'.una 
applicant 


03  (>*■»■;■ 

03/04/92. 
03/05/92.. 

03'CS.'92 
03 -'OS  92 

03<06-e2 


_L 


Sartmar  s 

Butane  ,:^    tnc 
Pheipns  P  W 

•Arco 
Bob  QritskO  s 

S^nnce  i.^>"Te' 
R  G   A«»jaates 

h>c 
HerCW  C    Mead 
Wcxjte'^'  Arcc 

S<"V'-«  S!at»^r 
Kei'i  8  Oar* 


Case  No 


fir  3*0-^6. 

RF304-12885 


[FK  Doc  92  ^J837  Ffled  4-1^-82;  8:45  amj 


Issuance  of  Decisions  and  Orders 
Week  of  March  16  Through  March  20. 
1982 

Dtrrin^  the  week  of  March  16  through 
March  20.  1992  the  decisions  and  orders 
si.:ninanjred  below  were  issued  w.ilh 

rt'spes;!  tn  spppHis  ^r.d  *ipplicafionK  fn- 


other  rel !'•"''   ^  a  ''  the  Office  of 
Hearing.s  unci  .'\.;ipfct3is  of  the 
D*'f'rt  i.n*-nt  of  Enerj?y  T1>efbHowiirg 
•s',-^;"!,'--,  also  contains  a  figl  of 
i>ttL<r.hH).tons  that  were  diamisfied  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

WjJJj...:    '\JC^^~'  If  •f.-.'lpy,  3/1Q/9Z.  UFA- 

On  Febra^ri,  za   r*i.  v\  illiam  Albert 
lk-\^v*y  filed  an  Appeal  frmn  a 
cietenriination  issued  by  Ihr  O.-V  Kidge 
Field  Office  (D0E7OR)  in  r.sr ;,:;,(-  ta  a 
request  Ibat  he  *utinT*'*=>^  i.-n^rthe 
{■>ecdom  of  inf orma : . or.  .''!.■     'mA).  In 
that  determination.  DOE/Oi   *^  a- 
unable  to  had  documeate  responuve  to 
four  of  Mr.  Hewgley's  requests.  \n 
addition.  DOE/OR's  detenninaXioa  letter 
did  not  contain  a  statement  ttart  the 
search  was  conducted  under  both  the 
FOIA  and  the  Privacy  Act.  We 
confirmed  that  the  search  was 
conducted  under  both  Acts  and 
concluded  that  it  had  been  reasonably 
calculated  to  tmcover  the  requested 
documents.  Therefore.  Mr.  Hewgley's 
Appeal  was  denied. 
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Refund  Applications 
Housing  Authority  of  the  City  Baltimore. 
3/20/92.  RR272-80 
The  DOE  issued  a  Decision 
concerning  a  Motion  for 
Reconsideration  that  the  Housing 
Authority  of  the  City  of  Baltimore 
(HousinR  A  I'hcr-ty)  filed  in  response  to 
the  der.;d!  q-   's  application  for  a  crude 
c;:  re'-nd.  The  Housing  Authority 
argued  'hat  it  was  not  under  the  control 
of  the  Mayor  of  Baltimore,  and 
therefore,  Its  nght  to  a  refund  had  not 
been  waived  by  the  City.  The  DOE 
asyeed  because  the  Housing  Authority's 
Commissior.ers  were  appointed  for  set 
terms,  it  is  an  independent  corporate 
entity,  ar.d  it  receives  no  tax  funds  from 
the  City  but  is  funded  through  tenant 
rents  and  an  annual  contribution 
contract  with  the  United  States 
Department  of  Housing  and  Urban 
Developtnent  Therefore,  the  Motion  for 
Reconsideration  was  granted,  and  the 
Housing  .Authonty  was  granted  a  refund 
of  546,734.  Phiiip  P  Kalodner,  counsel 
for  Utilities.  Transporters,  and 
Manufacturers,  filed  Comments  and 
Condfionai  Obiections  to  the  Housing 
Authority's  ong'nal  .Application  for 
Refund.  The  DOE  determined  that  these 
Corr.men's  and  Objections  were 

Ax3€x  C''i  Cc  'Clar*  :>i  .-e'^i  s  -"-ar"  '>„c*"  '00  at  al. 

AaarOC  ^\C^^^*C  Z'Z-rX^rs    ?i,3S!ef"  ^'aiC^'  <ss,s  . — 

Asaibc  flcrfieid  CiT^par-*  ^ecctes  Cti  ^:>'->pa'Tr-- 

Ba«8f  P9<<c^^ar-ce  Cri«<~nca«    -v:      

O.arxJte'-Lane  A-jsot'  Scroo  Ostnc.  el  ai . 


insufficient  to  rebut  the  presumption  of 
the  end-user  injury.  The  Housing 
Authority  will  be  eligible  for  additional 
refunds  as  additional  crude  oil 
overcharge  funds  become  available. 

Safety  Services  Corp..  3/20/92.  RF272- 
58164 
The  DOE  issued  a  Decision  and  Order 
denying  an  AppHcation  for  refund  filed 
by  Safety  Services  Corp.  (SBC)  in  the 
subpart  V  crude  oil  refund  special 
proceeding.  The  DOE's  denial  was 
based  upon  the  fact  that  SSC  was  part 
of  National  Car  Rental,  a  reseller  of 
refined  petroleum  products,  SSC  was 
unable  to  demonstrate  injury,  and  its 
Application  was  therefore  denied. 

Texaco  Inc/Gay  Meadows  Texaco. 
3/17/92,  RF321-18507 
The  DOE  issued  a  Supplemental 
Order  to  rescind  the  refund  issued  to 
Gay  Meadows  Texaco  (Case  No.  RF  321- 
12733)  in  Texaco  Inc./feffers  Texaco 
Service.  Case  Nos.  RF321-12713  et  al. 
(December  31. 1991).  Specifically,  the 
DOE  determined  that  the  factual  basis 
underiying  the  December  31, 1991 
Decision  and  Order  was  inaccurate 
Since  the  DOE  had  disbursed  the  refund 
to  the  applicant's  representative, 
Wilson.  Keller  &  Associates,  the  DOE 


required  Wilson,  Keller  to  remit  to  the 
DOE  the  sum  of  $2,387  (Sl,856  principal 
and  $531  interest). 

Vickers  Energy  Corporation/Oklahoma, 
3/17/92.  RMl-257 
The  DOE  issued  a  Decision  and  Order 
granting  a  Motion  for  Modification  of  a 
previously-approved  second-stage 
refund  plan  filed  by  the  State  of 
Oklahoma  m  the  Vickers  Energy 
Corporation  special  refund  proceeding. 
Oklahoma  requested  permission  to  use 
S20  OOO  of  Vickers  monies  which  the 
State  originally  received  for  other 
second-stage  refund  plans  to  continue 
funding  a  ndesharing  transportation 
service  between  Norman  and  Oklahoma 
City.  The  DOE  found  that  the  program 
would  provide  the  restitutionary 
benefits  of  a  smoother  traffic  fiow  and 
fiiel  conservation.  Accordingly,  the 
State's  Motion  for  Modification  was 
granted. 

The  Office  of  Heanngs  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of 'the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


:rtTOf«<i"e-Mociie  Gatnefirig/ Slattery  Group,  Inc. 

Caviso'"  CourTy  - 

E-roT'  Corpofaaon/J&D  Propane  Service 

Er-tersrsa  ProOocIS  Co ~~ • 

3.jti  CW  Cofwxatior.  S  H.  Tevis  &  Sons,  tnc 

Oancnesviiie  Ol  C«  .  inc - - -~- 

jori  Drgqs  Cor'ca'~->    -^c    Sc-ar -aving  Corporatioo 

iu«ac3cw5  =5ea^  :.;<^ca^  Coosolkteted  Fiberglass  Products  Co. 

Meadow?  "eatrv  Cornea's/Ford  Wbo»esal«  Co.,  trw 

S.-iefl  Oil  Cof'^arv   A^  Canada  tH  It  — «—- 

Shell  OU  Companv  A.c.ra  Fuel  Cortipany 

EJinqsefvMcLean  Oil  Co,  Kent  Ostntxrtors,  Irx;...- -... 

Sr«il  C«  Cor'ca."v  Ar..eci  C^<  C-or^oaiy  et  ai -. 

'exaco  «;  '  Auic  Z^re  C«'^!6'  et  af  ...- 

^exacc  -re    3eirxx-t  "csrr.er  '^eiaco  ©t  al ~ 

■^axaco  nc    Cancc-eii  ?  "eraco  ei  ai -~-- 

Texaco  itx   Georgia  Pact-'ic  Z<ori>.  el  al 

Texaco  trx;  -' Gr-f^-n  ^exaco  e*  al — 

Texaco  tnc    Ma/sr,ai''s  S€ti  Serv  et  ai 

Texaco  xc    =3ad  Ou  Cc    'r.c  et  al  

Texaco  "v:    ^icfjarxj  ""exaco — 

Texaco  iric    Tocoia  'exaco 

ThOT'Cscr^McCjihf  C-of'xary    -.-" 

Tho<TOSor.-McCi-ti>  Corxsarv    ~— 

tjnrtec)  Pe'i'-ioig  Ccx^cary  MartKi  OH  Coftipany 

^ooef  '^   Wrtcrieii  C-c     "C ~ ™~-. 

C  H   Ccir^    nc - - "' 


RF342-50 
RF304-11839 
FiF3ai-6237 
BF272-67003 
BF272-78824 
RF336-28 
RF272^W&29 
RF340-33 
RF272-67011 
,  RF30O-62 
,  RF300-54 
,  BF272-59675, 

RF272-59676 
.  RF327-2 
.  RF327-1 
.  RF3 15-8840 
.  RF31S-6054 
.  RF315-6291, 

RF315-6638 
.  RF315-7372 
.   RF32''-''2148 
.  RF321-3119 


RF321 
RF321 
RF321 
RF321 
RF321 
RF321 
RF321 


•2204 
-5367 
-315 
-13294 

-7820 

-18514 

-18511 


BF272-23494 

RF272-23494 

RF333-14 

RF333-16 

RF333-18 


03/19/92 
03/17/92 
03/20/92 
03/18/92 
03/19/92 
03/20/92 
03/20/92 
03/17/92 
03/17/92 
03/17/92 

03/20/92 

03/17/92 
03/17/92 
03/18/92 
03/18/92 


03/18/92 

03/16/92 
03/2C/92 
03/18/92 
03/16/92 
03/16,92 
03/20, 92 
03/1B/92 
03/17/92 
03/18/92 
03/16/92 

03/18/92 


Disnussals 

The  fi  owing  submissions  were 

disn^.isbed: 


Name 


Airport  Store 

Amertcan  Aggregates  Corp.. 
Ben's  Exxon..,.- 


Case  No. 


RF300- 12340 
RF272-89672 
RF307-10213 


Name 


Bluebell  Hoi  Oil  Service  ,.. 
BobOer  Auto  Truck  Ptaza . 
CM   Kr^sey  Station 


Case  No. 


RF272-€5e96 
RF342-145 

BF30O-12452 
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Name 


Calvary  Hoapttai     .   - 

C-e^trai  Vattey  Cooperafive 

dry  o(  Ptymooth.  Ml 

Court's  Swvioe 

D<ckstem,  Shapiro  A  Mwm 

E  B  DowcJen  s  Gulf 

EB  O'Reilly  Sefvtcmg  Cerp 

East  Parfc  Gardens   

E  "fon  CojporgtKXi   _ 

Earners  Co-Qp  Oil  Co 

Eisn  ft  Neave   „ 

'^o»'9"ian.  Inc    _ 

G-aod  Pnx  OB  Co«p 

Maaedom  Center  tor  Ganatncs 

Haocoo-Wood  EJectnc  Coop 

J.F  Tiinsl  Mercarvie 

J  L  McCain  

Joes  Gult  Statior 

Kenr>et>ec  'valley  l»tedical  Cenwr 

Laoe  County,  OR 

Levisa  Cnl  Corporation.. _ 

McSweer  Erron.  Inc 

Mever  s  Guti  Ssrvice  Center 

Mjrcfi  TrbC*aig 

Nortti  ^ficansas  Wholesale  Cc 

C  H   Biumer  Construction,  loc 

ParWand  Gutf 

Patrons  Oil  Co 

Ouar'erman  s  Serwioe._ 

Raiortsack  Texaco 

Rogue  Rfver  Paving  

SA3  Senrce  Station „ 

Salt  Peter's  College 

Sa-itofo  O*  Co 

St  Brendan  Church. 

Tik,  Inc        

Troy  Hills  Viflage 

Waidroc  »  GuM  Service „ 

Wesley  Chapel  Gut!  _.. 

Yoonfl  8  GuH 


CaaeJiki 


RF272-909t2 

RE"272-9Ct14 

W»^27? -85056 

RF300-  t229C 

«F272-6f.a83 

RF300-12918 

Rr?-'2-9Q?5Ji 

nF2'2-flO?3« 

RE342-2 

RE2  72-89922 

LFA-0191 

RF?7?-6'?62 

RF300-1 1682 

RF27?-e5415 

RP272-902J6 

RF30C-12W7 

RF272-90399 

RF300-196B5 

RF27?-86e3g 

RF272-e55&4 

RF300-12S49 

RF30~-9846 

RF3(X>- 124*4 

RF272-9087G 

RF272-90947 

PF272-90129 

RF3tX)-1??43 

RF32&-324 

RF300-1417e 

RF321-1CS64 

HF272- 15958 

RF30P-117?0 

flF272 -85904 

FIF3C4-9S16 

RF272-6M24 

RF304-loe03 

RF30O-12192 

RF300-11604 
RF300-11722 


Copies  of  the  full  texl  of  thesp 
dectsions  and  orders  are  nvailable  in  the 
Public  Reference  Room  of  the  Office  erf 
Heanngs  and  Appeals,  room  lE-ZSi}. 
Forrestal  Bmidmg,  1000  Independence 
Avenue  SW.,  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.n:..  except 
federal  holidays.  They  are  also  available 
m  Energy  Managemen!.  Federal  Energy 
Cuidelmes,  a  commercially  pitbhshcd 
loose  leaf  reporter  sysrtem. 

U.jled:  April  6,  :m2 
George  B.  BrcTcay. 

D'-f'ctr'  OT'cp  of  Hearings  and  Appeals. 
IFR  Doc  92-8836  Filed  4-15-92;  8:45  atnl 

BILUNG  CODE  MSO-OI-M 


ENVIRONMENTAL  PROTECTiON 
AGENCY 


!FffL4123-Tl 

Ecological  Processes  and  EflecU 
Committee,  Habitat  and  Biodiversity 
Subcommittee;  Open  Meeting 

Under  Public  Lai*-  92-46.1  notiu-  is 
hereby  given  that  a  Subi;ommitiee  of  the 


Ecological  Processes  and  Effects 
Comminee  (EREC)  of  the  Science 

A'.iv  ;:*ory  Board  jSAB)  wi'il  hold  a 
nieetmg  thai  is  opt-n  to  ihe  public. 

The  HflbUat  Biodiversity 
Sui(rnrr>mittee  will  mtjet  .A.pnl  30  «nd 
May  1.  1992  at  the  Cwpitol  Hiii  Hf»t4^-1  200 
C  Street  SE..  W«sh-.agton,  DC  2fX»(T;i  The 
mei-ttng  ^-ili  start  Ht  12:30  p  ri   or.  \pn\ 
30  and  wt!!  adtotrm  no  later  thnr  5  p  n. 
on  May  1  The  mam  purpose  of  this 
meeting  is  to  review  a  draft  research 
project  plan  entitled.  "Synoptic  National 
Assessment  of  Comparative Kisks  to 
Biological  Diversity  and  Landscape 
Types",  that  proposes  to  compile  data 
on  species  d;stributians  and  landscape 
types  and  assem,  the  nhks  of  v  srious 
stressors  to  critical  habitats  and  the 
maintenance  of  btodivenwty   Cider  the 
tent^itne  charRe  from  the  Office  of 
Research  and  Deveiopment.  tfee  SAB  has 
been  asked  to  re'view  the  plan  to 
deterrmne  1.  Whether  the  iipproat;!-:  ss 
scientificaliy  sound,  2  whether  the 
research  wiii  provide  useful  dat«  3. 
whether  the  research  plan  is  rettsonable 
in  terms  of  its  scope  and  httdge'  n".A  4 
v«.hether  such  a  plan  is  likf:!\  to  produce 
a  useful  inventory  or  assessment.  Copies 
of  background  docanif-nts  for  this 
review  are  available  from  Dr.  Eric 
Prestoa.  U.S.  EPA.  Environmental 
Research  Laboratorj ,  200  SW.  35th 
St.reet.  Curvallis.  Oregon  97.133.  Phone: 
(503)  757-4t«l 

For  additional  infcirmHtn'n  concerning 
this  meeting  or  to  obtain  an  agenda, 
please  contact  Dr  Edu-ard  Bender 
Designated  Federal  Offtcial.  or  NJrs 
Marcia  Jolly,  Staff  Secretary-,  Erologu  al 
Processes  and  Effects  Commi-'fi 
(EPFC),  Science  .Advisory  Uriani  'i.*\ 
lOl-Fj.  US  EnvL'-onmental  Protection 
Agency  401  M  Street  SW'.,  Washington. 
DC  20460  Phone:  (202)  200-6552;  Fax: 
(202)  26(Vn8.  Anyone  wishing  to  make 
a  presentation  at  liie  meeting  should 
forward  twenty-five  copies  of  a  written 
statement  to  Dr  Bender  no  later  than 
April  20.  19ci2.  The  Science  Advisory 
Board  expttcts  liiat  the  public  statements 
presented  at  its  meetings  wil!  no:  be 
repetitive  of  prevnousiy  submitted 
written  sti'tement*  In  general,  each 
individual  or  group  making  ar  oro! 
presentation  will  be  limiled  to  n  tnta". 
time  of  seven  minules  See  ting  a'  the 
meeting  w  ill  be  on  a  first  come  basis. 

Dritpd:  ,-\rr;i  3    T392. 
Donald  Barnes. 

Staff  Director,  SdcRce  Advjsory-  Board. 
[FK  Dof,  9:-«fl,14  Fiied  4  1.^-9:  fi  45  am) 
BlUJNG  CODE  ftSW  M  M 


IFRL4123-*! 

Science  Actv+sory  Board.  Clean  Air 
Scientific  Advtsory  Committee,  Aprtt 
27-28,  1992 

f*urRu<i;;'  •  ..'-thf  Fp'lrT,ti  .'.'^•.-■i.ijry 
Comraittet-  A.  :   {hiin,:  Uiw  92 -*j3 
notice  is  herebt  uv  /  n  that  the  X^hj\  'w 
Scientific  .*id'.  ,ho:v  Commi'tr-e  'CAS^AC^ 
of  the  S«;i.*m  p  Aiivcwn  Bi..--,;  ;S,^R.; 
win  rondih  *  u  nH-ctiite  on  April  27  and 
28.  \\^y^    Tht  <  MTTini  itee  will  examine 
the  draft  dt  ( iimini  National  Ambiertt 
AirQuahty  Si  inrt.i  ils  f  >•  Ovides  of 
Nitregen.  IV  f  •    .-  ■.•'  •'  ■  ^-^sionwill 
be  to  essesK  th«  a<H  im.  r*  «.  «.rientif»c    ' 
and  technical  tadeq^jdv:;    itit  meeting 
will  be  heW  et  the  Goest  Quarters  Suites 
Hotel,  2S1 5  Meridian  Pnr^^ way.  Durham. 
North  CH-"l;na  2~T^  Thf  hotel 
telephorjf  rusmK*':  rs  'Ql^l  361-4660  and 
the  tox  :;ijni!>er  is  (919)  361-2256,  The 
sessions  wiH  begin  on  Aprtt  27  at  6:36 
a.m..  ending  no  later  than  5  p.m.  on  Ajvril 
28. 

The  meetms  s  r  pen  to  the  public,  and 
seating  is  fimited.  Any  member  of  the 
public  wishing  farther  informatitm 
concerning  the  meeting  should  contact 
Mr  Randall  C.  Bond.  Designated  Federal 
Official,  Clean  Air  Scientific  Ad\T«OTy 
Committee  at  (202)  2«0-eSS2.  Those 
individuals  requiring  a  copy  of  the 
Agendfl  shmild  contact  Ms  Janice  Jones 
at  the  ba.T'tf  number.  Members  of  the 
public  wishing  to  nak«  comments  at  Ihe 
sessions  should  provide  those  comments 
to  Mr.  Bond  no  later  than  April  13. 1992. 
Comments  will  be  limited  to  S  minutes, 
and  the  Science  Advisory  Board  expects 
that  such  items  *yiB  ntrt  be  repetitive  of 
previously  submitted  materials. 

Dated:  Ap--''  "^  T«2. 
Donald  C  bartwn. 
Director.  Science  Advisory  Board. 
|FR  Doc  92-6883  Filed 4-15-82;  6:45  amj 

BILLING  CODE  «S60-S0-il 


IOFP-60030,  FRL-4057-1J 

Intent  to  Suspend  Cet^ain  PesticKJe 
Registrations 

AGENCY:  ijT«ronmentaJ  Protectioa 
Agency  (EPA). 

ACTION:  Notice  of  issuance  of  notices  of 
intent  to  suspend. 

SUMMMIV:  This  Notice  pu-suant  to 
section 6(0(2)  i*i  tfte^ed- -fii  Insecticide. 

Fungicide  and  kciocf>"!;.,a<  Ac'  ''fiFt<Al 
7  U.SC.  IM)  el  Sf'^    ..nnoiir!'.  (■^  ir^'  ht'A 
has  issued  JWvhces  i*f  intent  Jo  Si'  pind 
pursuitnt  til  i*.c't)ons  3!r);2)'B''  arx:  4  r>' 
FIFR.A.  Tiip  \(*i'cp>.  vvttrp  ivt  :<  c 
following  i^i-ur.'*:  «■  f><  Se:,  liuoi 
Reregistrai  jr  !■  '-(jxirem-nts  JMotJoes  by 
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•he  Agency  and  the  failure  of  registrants 
sub)ect  to  the  Section  4  Reregistration 
Requirements  Notices  to  take 
dppropnate  steps  to  secure  the  data 
required  to  be  submitted  to  the  Agency. 
This  Notice  mcludes  the  text  of  a  Notice 
of  Intent  to  Suspend,  absent  specific 
chemical,  product,  or  factual 
n formation.  Table  A  of  this  Notice 
further  identifies  the  registrants  to 
whom  the  Notices  of  Intent  to  Suspend 
were  issued,  the  date  each  Notice  of 
I.Ttent  to  Suspend  was  issued,  the  active 
:ngredient{s)  involved,  and  the  EPA 
registration  numbers  and  names  of  the 
-egistered  product(s)  which  are  affected 
by  the  Notices  of  Intent  to  Suspend. 
Moreover,  Table  B  of  this  Notice 
identifies  the  basis  upon  which  the 
Notices  of  Intent  to  Suspend  were 
issued.  Finally,  matters  pertaining  to  the 
timing  of  requests  for  hearing  are 
specified  in  the  Notices  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B). 
As  required  by  section  6(0(2).  the 
Notices  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  each  affected  registrant  at 
■*5  gddrpss  of  r(?cord 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Brozena.  Office  of 
Compliance  .Monitoring  (EN-342). 
Laboratory  Data  Integrity  Assurance 
Division,  Environmental  Protection 
Agency,  401  M  St.,  SW  ,  Washington,  DC 
20460.  (703)  30&-«267. 
SUP«>CEMENTARY  INFORMATION: 

!.  Texl  of  a  .Notice  of  Intent  to  Suspend 

The  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical, 
product,  or  factual  information,  follows: 

United  States  EnvironmeDtal  Protection 
Agent  \ 

Office  o'  Pesticides  ara  Tox<  Substances 

Washington.  DC  20460  , 

Certified  Mail 

Return  Receipt  Requested 

SUBJECT;  Suspension  of  Registration  of 
Pesticide  Product(s)  Containing 

for  Failure  to  Comply  with 

the  Section  4  Reregistration  Requirements 
Notice  for Dated 


Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registrations  listed  in 
Attachment  I  will  be  suspended  30  days 
from  your  receipt  of  this  letter  unless 
you  take  steps  within  that  time  to 
prevent  this  Notice  from  automatically 
becoming  a  final  and  effective  order  of 
suspension.  The  Agency's  authority  for 
suspending  the  registrations  of  your 
products  is  sections  3(c)(2)(B)  and 


4(d)(6)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIi-R.>\) 
Upon  becoming  a  final  and  effective 
order  of  suspension,  any  violation  of  the 
order  will  be  an  unlawful  act  under 
section  12(a)(2)(n  of  HFRA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 
comply  with  the  terms  of  the  Phase  2 
Data  Requirements  for  Reregistration 
Notice  imposed  pursuant  to  Section  4  of 
FIFRA.  Section  4(d)(6)  provides  that  the 
Administrator  "shall  issue  a  Notice  of 
Intent  to  Suspend  the  registration  of  a 
pesticide  in  accordance  with  the 
procedures  prescribed  by  section 
3(c)(2)(B)(iv)  if  the  Administrator 
determines  that  (A)  progress  is 
insufficient  to  ensure  submission  of  the 
data  required  for  such  pesticide  under  a 
commitment  made  under  paragraph 
(3)(B)  within  the  time  period  prescribed 
by  paragraph  (4)(B)  or  (B)  the  registrant 
has  not  submitted  such  data  to  the 
Administrator  within  such  time  period. " 
The  specific  basis  for  issuance  of  this 
Notice  is  stated  in  the  Explanatory 
Appendix  (Attachment  III)  to  this 
Notice.  Affected  products  and  the 
requirements  which  you  failed  to  satisfy 
are  listed  and  described  in  the  following 
three  attachments: 

Attachment  I  Suspension  Report  - 
Product  List 

Attachment  II  Suspension  Report  - 
Requirement  List 

Attachment  III  Suspension  Report  - 
Explanatory  Appendix 

The  suspension  of  the  registration  of 
each  product  listed  in  Attachment  1  will 
become  final  unless  at  least  one  of  the 
following  actions  is  completed. 

1.  You  may  avoid  suspension  under 
this  Notice  if  you  or  another  person 
adversely  affected  by  this  Notice 
properly  request  a  hearing  within  30 
days  of  your  receipt  of  this  Notice.  If  you 
request  a  hearing,  it  will  be  conducted  in 
accordance  with  the  requirements  of 
section  6(d)  of  FIFRA  and  the  Agency's 
procedural  regulations  in  40  CFR  part 
164. 

Section  3(c)(2)(B).  however,  provides 
that  the  only  allowable  issues  which 
may  be  addressed  at  the  hearing  are 
whether  you  have  failed  to  take  the 
actions  which  are  the  bases  of  this 
Notice  and  whether  the  Agency's 
decision  regarding  the  disposition  of 
existing  stocks  is  consistent  with  FIFRA. 
Therefore,  no  substantive  allegation  or 
legal  argument  concerning  other  issues, 
including  but  not  limited  to  the  Agency's 
original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utility  of  any  of  the 
required  data  or  other  information  or 
deadlines  imposed,  and  the  risks  and 
benefits  associated  with  continued 


registration  of  the  affected  product,  may 
be  considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which 
rr.ay  be  considered  in  the  proceeding. 

Section  3(c)(2)(B)(iv)  of  FIFRA 
provides  that  any  hearing  must  be  held 
and  a  determination  issued  within  75 
days  after  receipt  of  a  heanng  request. 
This  7S-<idy  period  may  not  be  extended 
unless  all  parties  m  the  proceeding 
stipulate  to  such  an  extension.  If  a 
heanng  is  properly  requested,  the 
Agency  will  issue  a  final  order  at  the 
conclusion  of  the  heanng  governing  the 
suspension  of  your  products. 

A  request  for  a  heanng  pursuant  to 
this  Notice  must  (1)  include  specific 
objections  which  pertain  to  the 
allowable  issues  which  may  be  heard  at 
the  heanr.g.  (2)  identify  the  registrations 
for  which  a  heanng  is  requested,  and  (3) 
set  forth  all  necessary  supporting  facts 
pertaining  to  any  of  the  objections 
which  you  have  identified  m  your 
request  for  a  hearing.  If  a  hearing  is 
requested  by  any  person  other  than  the 
registrant,  that  person  must  also  state 
specifically  why  he  asserts  that  he 
would  be  adversely  affected  by  the 
suspension  action  descnbed  in  this 
Notice.  Three  copies  of  the  request  must 
be  submitted  to:  Hearing  Clerk.  A-UO, 
U.S.  Environmental  Protection  Agency. 
401  M  St..  SW.,  Washington,  DC  20460, 
and  an  additional  copy  should  be  sent  to 
the  signatory  listed  below.  The  request 
must  be  received  by  the  Heanng  Clerlv 
by  the  30th  day  from  your  receipt  of  this 
Notice  in  order  to  be  legally  effective. 
The  30-day  time  limit  is  established  by 
FIFRA  and  cannot  be  extended  for  any 
reason.  Failure  to  meet  the  30-day  time 
limit  will  Jesuit  in  automatic  suspension 
of  your  registration(s)  by  operation  of 
law  and.  under  such  circumstances,  the 
suspension  of  the  registration  for  your 
affected  product(s)  will  be  final  and 
effective  at  the  close  of  business  30  days 
after  your  receipt  of  this  Notice  and  will 
not  be  subject  to  further  administrative 
review. 

The  Agency's  Rules  of  Practice  at  40 
CFR  164.7  forbid  anyone  who  may  take 
part  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proceeding  ex  parte  with 
any  party  or  with  any  person  who  has 
been  connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the 
following  EPA  offices,  and  the  staffs 
thereof,  are  designated  as  )udicia!  staff 
to  perform  the  judicial  function  of  EPA 
in  any  administrative  hearings  on  this 
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Notice  of  Intent  to  Suspend:  The  Ofrice 
of  the  Administrative  Law  judges,  the 
Office  of  the  Judicial  Officer,  the 
Administrator,  the  Deputy 
Administrator,  and  the  members  of  the 
staff  in  the  immedi.^tp  offices  of  the 
Administrator  and  Deputy 
Administrator,  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  communication  with 
trial  staff  or  any  other  interested  person 
not  employed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  applicable  regulations. 

2.  You  may  also  avoid  suspension  if. 
within  30  days  of  your  receipt  of  this 
Notice,  the  Agency  determines  that  you 
have  taken  appropriate  steps  to  com<pl\ 
with  the  section  4  Data  Requirements 
for  Reregistration.  in  order  to  avoid 
suspension  under  this  option,  you  must 
satisfactorily  comply  with  Attachment 
II,  Requirement  List,  for  each  product  by 
submitting  all  required  supporting  data/ 
information  described  m  Attachment  II 
and  in  the  Explanatory  Appendix 
(Attachment  III)  to  the  following  address 
(preferably  by  certified  mail). 
Office  of  Compliance  Monitoring  (EN- 

342).  Laboratory  Data  Integrity 

Assurance  Division.  U.S. 

Environmental  Protection  Agency,  401 

M  St.,  SW,,  Washington.  DC  20460. 

For  you  to  avoid  automatic 
suspension  under  this  Notice,  the 
Agency  must  also  determine  within  the 
applicable  30-day  penod  that  you  have 
satisfied  the  requirements  that  are  the 
bases  of  this  Notice  and  so  notify  you  in 
writing.  You  should  submit  the 
necessary  Jata/information  as  quickly 
as  possible  for  there  to  be  anv  chance 


the  Agency  will  be  able  to  make  the 
necessary  determ.mation  in  time  to 
Hvoid  suspension  of  your  product(s). 

The  suspension  of  the  registration(s) 
of  your  company's  product(s)  pursuant 
to  this  Notice  will  be  rescinded  when 
the  Agency  determines  you  have 
complied  fully  with  the  requirements 
which  were  the  bases  of  this  Notice. 
Such  compliance  may  only  be  achieved 
by  submission  of  the  data /information 
described  in  the  attachments  to  the 
signatory  below 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  m  compliance  with  the 
requirements  which  are  the  bases  of  this 
Notice  and  so  informs  you  in  writing. 

After  the  suspension  becomes  final 
and  effective,  the  registrant  subject  to 
this  Notice,  including  all  supplemental 
registrants  of  product(s)  listed  in 
Attachment  I,  may  not  legally  distribute, 
sell,  use,  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer 
to  deliver,  to  any  person,  the  product(s) 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 
preceding  sentence,  may  continue  to 
distribute,  sell.  use.  offer  for  sale,  hold 
for  sale.  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  dehver 
or  offer  to  deliver,  to  any  person,  the 
product(s)  listed  in  Attachment  I. 

Nothing  in  this  Notice  authonzes  any 
frprson  to  distribute,  sell,  use,  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment,  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver,  to 
any  person,  the  product(s)  listed  in 
Attachment  I  in  anv  manner  which 


vNould  have  been  unlawful  prior  to  the 
suspension. 

If  the  registrations  of  your  products 
listed  in  Attachment  I  are  currently 
suspended  as  a  result  of  failure  to 
comply  with  another  section  4  Data 
Requirements  Notice  or  section 
3(c)(2)(B)  Data  Call-In  Notice,  this 
Notice,  when  it  becomes  a  final  and 
effective  order  of  suspension,  will  be  in 
addition  to  any  existing  suspension,  i.e., 
all  requirements  which  are  the  bases  of 
the  suspension  must  be  satisfied  before 
the  registration  will  be  reinstated. 

You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to 
notify  all  supplementary  registered 
distributors  of  your  basic  registered 
product  that  this  suspension  action  also 
applies  to  their  supplementary 
registered  products  and  that  you  may  be 
held  liable  for  violations  committed  by 
your  distributors.  If  you  have  any 
questions  about  the  requirements  and 
procedures  set  forth  in  this  suspension 
notice  or  in  the  subject  section  4  Data 
Requirements  Notice,  please  contact 
Stephen  L  Brozena  at  (703)  308-8267. 
Sincerely  yours. 

Director,  Office  of  Compliance 

Monitoring 

Attachments: 

Attachment  I  -  Product  List 

Attachment  11  -  Requirement  List 

Attachment  III  -  Explanatory  Appendix 

II.  Registrants  Rec^ivinv  and  /\ff«  i»'d 
by  Notice*  of  Intent  to  Suspend    O.iti  of 
Issuanc4»,  Active  Ingredient  and 

Pfodurts  .Mfwtr-d 

The  following  is  a  list  of  products  for 
which  a  letter  of  notification  has  been 
sent: 


Table  A  ..-Lss^  op  Prod^ 


Registrarrt  AHected 


RtKjne-Poutenc  Ag  Company 


Piatle  Chemical  Company 


EPA  Registration  Numbef 


00026400395 

O-X)  264004  3' 

aiX)2640O43e 

»0,?64  00442 
0<30264aO4  7  7 
5087000400 

03470400688 


Active  Ingredient 


BromoifynH 

B'onv3iyr>ii 
B'omoifynii 

Bromojcyr-Hi 
Bromo)fyn4l 

BromoxyntI 


Octanoate 
Octanoate 
'Dctaooate 
C>ctarx)aie 
Octaooate 
Octanoate 

Octarioate 


N«meo«  Product 


BromoxynH  Octanoate  Technical 
BucM  Hertitcide 
Bronate  Hertjode 
BnxTX)xynil  (Tectinicai  Grade) 
Buctnl  -«-  Atrazme  Hertxode 
Bronate 

Bromoxynil  Weed  Killer 


0«M  Issued 


3/19/92 
3/19/92 
3/19/92 
3/19/92 
3/19/92 
3/19/92 

3/19/92 


III.  Basis  for  Issuance  of  Notice  of 
Intent;  Requirement  List 

The  following  companies  failed  to 
submit  the  following  required  data  or 
information; 
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Table  B.— List  of  Requirements 


ActM«  m^edtent 


R«glstFanl  A(l«ct0d 


Bfcxjr/Tiu  Octanci'.a 


'.Txjrvt  -TXilenc  Ag  CoinpWY 


R^^jui"*^^""''  Na""* 


GuKJetine 
Re1ef«fK« 


Ptem  Chanitcal  Cocnpany 


CtMmlcal  KtwXity 

Be^nning     Malenal     a^3     Mam^factunng 
Process 

ruliiiiiiiiii )    Ana'ysis    0*    P-oduci    Sanc)*es 

Cwtifica'jcm  of  In^edier!  ^jniis 

Analytical  Method  to  ve^  Cert;te<J  Limitt 

G«ne  Mirtation-Arr>es 

Structuf^t  "hromoscx^ai  Atw^a'ion 

LMctMog  and  iVascrotion  Oescution 

AccunMlMor>  StucHesHf  'Sti 

Crop  Few  Triais 

Processed  Food/Feed 

Chennical  identity 

Begirwtng  Wa'.e'WB  s-vi  Manufacnre  f^xc- 

DiacMtion o«  hnpuriies 

prelminwy   Analysis    ot    p-ck^h:;    Samcrtes 

Certification  c'  'irx^Tednj^t  i^irrnts 

Analytieal  Me'*^<x!  to  Vef*,  C-e^r^Ut^  Lurwts 

Gene  MutatKxvAmes 

Siructwal  C^^t^oso<Tla^  AtTefTatKXi 

Leachmg  and  AOsc--pt)or  Destxptwr 

Accumulation  Sfucii*?s-r  ►  s.^ 

CfOpFieWTnats 

Processed  Food/Feed 


61-1 
61-2M 


Oigif«a( 

CXie-Daie 


5/24/91 

5-' £4/91 


«l-2(b) 

5/24/91 

62-1 

5/24/91 

62-2 

5/24/91 

62-3 

5/24/91 

84-2(a) 

5/24/91 

84-2<b) 

5/24/91 

163-1 

5/24/91 

16&-4 

5/24/91 

171-4<k) 

5/24/91 

171-4(0 

5/24/91 

61-1 

5/24/91 

61-2<a) 

5/24/91 

61-2(b» 

62-1 

62-2 

62-3 

64-2(3) 

84- 2(b) 

163-1 

165-4 

171-4fV) 

171-4<r| 


5/24/91 
5/24/91 

5/24/91 
5'24/91 
5/24/91 
5/24/91 
5/24/91 
5-24,91 
5/24/91 
5/24/91 


TV  Attachment  HI  Suspension  Report— 
Explanaton  Apppndix 

A  discussion  of  the  basis  for  the 
Notice  of  Intent  to  Suspend  follows: 

Bromoxynil  Octanocte 

On  May  24, 1989.  EPA  issued  the 
Phase  2  Data  Requirements  for 
Reregistration  Notice  imposed  pursuant 
to  section  4  of  FIFRA  which  required 
registrants  of  products  containing 
bromoxynil  octanoate  to  develop  and 
submit  certain  data.  These  data  were 
determined  to  be  necessary  to  satisfy 
reregistration  data  requirements  of 
section  4(d).  Failure  to  comply  with  the 
requirements  of  a  Phase  2  Data 
Requirements  Notice  is  a  basis  for 
suspension  under  sections  3(c)(2)(B)  and 
4(d)(6)  of  FIFRA. 

On  February  24, 1990,  EPA  issued  the 
Phase  3  Data  Requirements  for 
Reregistration  Notice  imposed  pursuant 
to  section  4  of  FIFRA  which  required 
registrants  of  products  containing 
bromoxynil  octanoate  to  develop  and 
submit  certain  data.  These  data  were 
determined  to  be  necessary  to  satisfy 
reregistration  data  requirements  of 
section  4(d).  Failure  to  comply  with  the 
requirements  of  a  Phase  3  Data 
Requirements  Notice  is  a  basis  for 
Suspension  under  3(c)(2)(B)  and  4(d)(6) 
of  FIFRA, 

The  Bromoxynil  Octanoate 
Reresistration  Data  Requirements  for 
Phase  2  and  Phase  3  required  each 
affected  registrant  to  submit  materials 
relating  to  the  election  of  the  options  to 


address  each  of  the  data  requirements. 
Your  Phase  2  submission  was  submitted 
on  August  24. 1989.  and  your  Phase  3 
submission  was  submitted  on  May  24, 
1990.  By  those  submissions,  you 
committed  to  undertake  the  required 
testing  to  meet  the  data  requirements 
listed  in  Attachment  II.  The  Notice 
further  required  that  these  data  be 
submitted  by  deadlines  noted  for  the 
subject  data  requirements  listed  in 
Attachment  IL  These  deadlines  have 
passed  and  to  date  the  Agency  has  not 
received  data  to  satisfy  these  data 
requirements.  Because  you  have  failed 
to  provide  appropriate  or  adequate  data 
submissions  within  the  time  provided 
for  the  data  requirements  listed  in 
Attachment  II.  the  Agency  is  initiating 
through  this  Notice  of  Intent  to  Suspend 
the  regulatory  actions  which  FIFRA 
requires  under  these  circumstances. 

V.  Conclusions 

EPA  has  issued  Notices  of  Intent  to 
Suspend  on  the  dates  indicated.  Any 
further  information  regarding  these 
Notices  may  be  obtained  from  the 
contact  person  noted  above. 

Dated:  April  a  1992. 
Michael  M.  Stahl. 
Director.  Office  of  Compliance  Monitoring. 

(FR  Doc,  92-8737  Filed  4-15-92:  8:45  am] 
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[OPP-«0031:  FPL-4057-31 

Intent  to  Susperrd  Certain  PestlckJe 
Registrations 

agency:  Environmental  Protection 

Agenry  (FPA). 

ACnotc  Notice  of  issuance  cf  not.ct-s  of 

intent  to  suspend.  


summary:  This  Notice,  pursuant  to 
sp(.ti(ir.  6(!l(2j  of  the  Federal  In.sertK.ide. 
Fi;r.>^icide.  and  Rodenticide  .Act  (FIFR.A). 
7  U.S.C.  136  et  seq..  announces  that  EP.^ 
has  issued  Notices  of  Intent  to  Susporai 
pursuant  to  sections  3(c)(2)(B)  and  4  of 
FlFTl.^.  The  .Notices  were  issued 
fuilowing  issuance  of  Section  4 
Reregistration  Requirements  Notices  by 
the  Agency  and  the  failure  of  registrants 
subject  to  the  Section  4  Reregistration 
Requirements  Notices  to  take 
appropnate  steps  to  secure  the  data 
required  to  be  submitted  to  the  Agency 
This  Notice  includes  the  text  of  a  Notice 
of  Intent  to  Suspend,  absent  specific 
chemical,  product,  or  factual 
information.  Table  A  of  this  Notice 
further  identifies  the  registrants  to 
whom  the  Notices  of  Intent  to  Suspend 
were  issued,  the  date  each  Notice  of 
Intent  to  Suspend  was  issued,  the  active 
ingred!ent(s)  involved,  and  the  EP.'X 
registration  numbers  and  names  of  the 
registered  product(s]  which  are  affected 
by  the  Notices  of  Intent  to  Suspend. 
Moreover,  Table  B  of  this  Notice 
identifies  the  basis  upon  which  the 
Notices  of  Intent  to  Suspend  were 
issued.  Finally,  matters  pertaining  to  the 


timing  of  requests  for  hearing  are 
specified  in  the  Notices  of  Intent  to 
Suspend  and  are  governed  by  the 
deadhnes  specified  in  section  3{cj{2)(B). 
As  required  by  section  6(f)(2].  the 
Notices  of  Intent  to  Suspend  were  sen! 
by  certified  mail,  return  receipt 
requested,  to  each  affected  registrant  h\ 
its  address  of  record 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L  Brozena,  Office  of 
Compliance  Monitoring  (EN-342), 
Laboratory  Data  Integrity  Assurance 
Division.  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington.  DC 
20460,  (703)  308-8267. 

8UPf>LEMENTARY  INFORMATION: 

I.  Text  of  a  Notice  of  Intent  to  Suspend 

The  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical. 

product,  or  factual  information,  follows 

United  States  Environmental  Protection 
Agency 

Office  of  Pesticides  and  Toxic  Substances 

Washington.  DC  20460 

Certified  Mail 

Return  Receipt  Requested 

SUBJECT:  Suspension  of  Registration  of 
Pesticide  Product(s)  Containing 

— for  Failure  to  Comply  with 

the  Section  4  Phase  5  Reregistration 
Eligibility  Document  Data  Call-in  Notice  for 
Dated 

Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registrations  listed  in 
Attachment  I  will  be  suspended  30  days 
from  your  receipt  of  this  letter  unless 
you  take  steps  within  that  time  to 
prevent  this  Notice  from  automatically 
becoming  a  final  and  effective  order  of 
suspension.  The  Agency's  authority  for 
suspending  the  registrations  of  your 
products  18  sections  3(cj(2j(B)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Upon 
becoming  a  final  and  effective  order  of 
suspension,  any  violation  of  the  order 
will  be  an  unlawful  act  under  section 
12(a)(2)(l)  of  FIFRA. 

You  ar-  '■eceiving  this  Notice  of  Intent 
to  Suspc   .  because  you  have  failed  to 
comply  with  the  terms  of  the  Phase  5 
Registration  Eligibility  Document  Data 
Call-In  Notice  imposed  pursuant  to 
section  4(g)(2]fb)  and  section  (3!(2){B)  of 
FIFRA 

The  specific  basis  for  issuance  of  this 
Notice  is  stated  in  the  Explanatory 
Appendix  {Attachment  III)  to  this" 
Notice.  Affected  products  and  the 
requirements  which  you  failed  to  satisfy 
are  listed  and  described  in  the  following 
three  attachments: 
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Attachment  I  Suspension  Report  - 
Product  List 

.Attachment  II  Suspension  Report  - 
Requirement  List 

Attachment  III  Suspension  Report  - 
Explanatory  Appendix 

The  suspension  of  the  registration  of 
each  product  listed  in  Attachment  I  will 
become  final  unless  at  least  one  of  the 
following  actions  is  completed, 

1,  You  may  avoid  suspension  under 
this  Notice  if  you  or  another  person 
adversely  affected  by  this  Notice 
properly  request  a  hearing  within  30 
days  of  your  receipt  of  this  Notice.  If  you 
request  a  hearing  it  will  be  conducted  in 
accordance  with  the  requirements  of 
section  6(d)  of  FIFRA  and  the  Agency's 
procedural  regulations  in  40  CFR  part 
164, 

Section  3(cl(21(B),  however,  provides 
that  the  only  allowable  issues  which 
may  be  addressed  at  the  hearing  are 
whether  you  have  failed  to  take  the 
actions  which  are  the  bases  of  this 
Notice  and  whether  the  Agency's 
decision  regarding  the  disposition  of 
existing  stocl(.s  is  consistent  with  F7FRA, 
Therefore,  no  substantive  allegation  or 
legal  argument  concerning  other  issues. 
including  but  not  limited  to  the  Agency's 
original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utility  of  any  of  the 
required  data  or  other  information  or 
deadlines  imposed,  and  the  risks  and 
benefits  associated  with  continued 
registration  of  the  affected  product,  may 
be  considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dism.iss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which 
may  be  considered  in  the  proceeding. 

Section  3(c)(2)(B)(iv)  of  HFRA 
provides  that  any  hearing  must  be  held 
and  a  determination  issued  within  75 
days  after  receipt  of  a  hearing  request. 
This  75-day  period  may  not  be  extended 
unless  all  parties  in  the  proceeding 
stipulate  to  such  an  extension.  If  a 
hearing  is  properly  requested,  the 
Agency  will  issue  a  final  order  at  the 
conclusion  of  the  hearing  governing  the 
suspension  of  your  products, 

A  request  for  a  hearing  pursuant  to 
this  Notice  must  (1)  include  specific 
objections  which  pertain  to  the 
allowable  issues  which  may  be  heard  at 
the  hearing,  (2)  identify  the  registrations 
for  which  a  hearing  is  requested,  and  (3) 
set  forth  all  necessary  supporting  facts 
pertaining  to  any  of  the  objections 
which  you  have  identified  in  your 
request  for  a  hearing.  If  a  hearing  is 
requested  by  any  person  other  than  the 
registrant,  that  person  m.ust  also  state 
specifically  why  he  asserts  that  he 
would  be  adversely  affected  by  the 
suspension  action  described  in  this 


Notice.  Three  copies  of  the  request  must 
be  submitted  to:  Hearing  Clerk,  A-110, 
U.S.  Environmental  Protection  Agency, 
401  M  St..  SW.,  Washington,  DC  20460. 
and  an  additional  copy  should  be  sent  to 
the  signatory  listed  below.  The  request 
must  be  received  by  the  Hearing  Clerk 
by  the  30th  day  from  your  receipt  of  this 
Notice  in  order  to  be  legally  effective. 
The  30-day  time  limit  is  established  by 
FIFRA  and  cannot  be  extended  for  any 
reason.  Failure  to  meet  the  30-day  time 
limit  will  result  in  automatic  suspension 
of  your  regi8tration(8)  by  operation  of 
law  and,  under  such  circumstances,  the 
suspension  of  the  registration  for  your 
affected  product(s)  will  be  final  and 
effective  at  the  close  of  business  30  days 
after  your  receipt  of  this  Notice  and  will 
not  be  subject  to  further  administrative 
review. 

The  Agency's  Rules  of  Practice  at  40 
CFR  164.7  forbid  anyone  who  may  take 
part  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proceeding  ex  parte  with 
any  party  or  with  any  person  who  has 
been  connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the 
following  EPA  offices,  and  the  staffs 
thereof,  are  designated  as  judicial  staff 
to  perform  the  judicial  function  of  EPA 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  Suspend:  The  Office 
of  the  Administrative  Law  Judges,  the 
Office  of  the  Judicial  Officer,  the 
Administrator,  the  Deputy 
Administrator,  and  the  members  of  the 
staff  in  the  immediate  offices  of  the 
Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  communication  with 
trial  staff  or  any  other  interested  person 
not  employed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  applicable  regulations, 

2.  You  may  also  avoid  suspension  if. 
within  30  days  of  your  receipt  of  this 
Notice,  the  Agency  determines  that  you 
have  taken  appropriate  steps  to  comply 
with  the  section  4  Phase  5  Reregistration 
Eligibility  Document  Data  Call-In  Notice 
requirements.  In  order  to  avoid 
suspension  under  this  option,  you  must 
satisfactorily  comply  with  Attachment 
II.  Requirement  List,  for  each  product  by 
submitting  all  required  supporting  data/ 
information  described  in  Attachment  II 
and  in  the  Explanatory  Appendix 
(Attachment  III)  to  the  following  address 
(preferably  by  certified  mail); 
Office  of  Compliance  Monitoring  (EN- 
342).  Laboratory  Data  Integrity 
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Assurance  Divs.on.  U  S, 

Env;ror.rrer.;<:i.  P"3!PC';cn  Agency.  401 

M  5t  ,  S'A  .  'v\d3r.i;.«vcn.  DC  20460. 

For  you  :v  avoid  automanc 
suspension  unoer  tms  Notice,  the 
Asency  mast  also  determine  within  the 
appucible  30-day  period  that  you  have 
satisfied  the  requirements  that  are  the 
bases  of  this  Notice  and  so  notify  you  in 
VrTiting.  You  should  submit  the 
necessary  data/information  as  quickly 
ds  possible  for  there  to  be  any  chance 
tne  Agency  will  be  able  to  make  the 
necessary  determination  in  time  to 
avoid  suspension  of  vour  product(s). 

The  suspension  o!   :>  r»gi3tration(8) 
of  your  company's  productls)  pursuant 
to  this  Notice  will  be  rescinded  when 
the  Agency  determines  you  have 
complied  fully  with  the  requirements 
which  were  the  bases  of  this  Notice. 
Such  compliance  may  only  be  achieved 
by  submission  of  the  data/ information 
descnbed  in  the  attachments  to  the- 
signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  compliance  with  the 
requirements  which  are  the  bases  of  this 
Notice  and  so  informs  you  in  writing. 
After  the  suspension  becomes  final 
and  effective,  the  registrant  subject  to 
this  Notice,  including  all  supplemental 


registrants  of  produetfs)  listed  in 
Attachment  I,  may  not  legally  distribute, 
sell,  use.  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer 
to  deliver,  to  any  person,  the  product(8) 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 
preceding  sentence,  may  continue  to 
distribute,  sell,  use,  offer  for  sale,  hold 
for  sale,  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver 
or  offer  to  deliver,  to  any  person,  the 
product(8)  listed  in  Attachment  I. 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell,  use,  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment,  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver,  to 
any  person,  the  product(s)  listed  in 
Attachment  I  in  any  manner  which 
would  have  been  unlawful  prior  to  the 
suspension. 

If  the  registrations  of  your  products 
listed  in  Attachment  I  are  currently 
suspended  as  a  result  of  failure  to 
comply  with  another  section  4  Data 
Requirements  Notice  or  section 
3(c)(2)(B)  Data  Call-In  Notice,  this 
Notice,  when  it  becomes  a  final  and 
effective  order  of  suspension,  will  be  in 
addition  to  any  existing  suspension,  i.e.. 

Tabl£  a.— Ust  of  Products 


Recjis-.-ar;  Atacted 


Souttv«<n  MHt  Crsek  Products 


EPA  R«gistralion 
Number 


Active  Ingredient 


00672000053 
00672000291 

00672000319 
00672000333 
00672000345 


War1»m/Wartar1n  S«N 
Warfarin/Warlann  Satt 

Wartarin/Warlann  Satt 
Wartarm/Wartarin  Saft 
Warfarm/Wartann  Satt 


dll  rpquirements  which  are  the  bases  of 
the  suspension  must  be  satisfied  before 
the  registration  will  be  reinstated 
You  are  reminded  that  it  is  your 
responsibility  as  the  basic  resistrant  !o 
notify  all  supplementary  registered 
distributors  of  your  basic  registered 
product  that  this  suspension  action  also 
applies  to  their  suppiementary 
registered  products  and  that  you  may  be 
held  liable  for  violations  committed  hv 
your  distributors.  If  you  have  any 
questions  about  the  requirements  and 
procedures  set  forth  m  this  suspension 
notice  or  in  the  subject  section  4  Data 
Requirements  Notice,  please  contact 
Stephen  L.  Brozena  at  (703)  ;30&-6267. 
Sincerely  yours. 

Director,  Office  of  Compliance 
Monitoring 

Attachments: 
Attachment  I  -  Product  List 
Attachment  II  -  Requirement  List 
Attachment  HI  -  Explanatory  Appendix 

n.  Rexistrants  Receiving  and  Affected 
by  Notices  of  Intent  to  Suspend:  Date  of 
Issuance:  Active  Ingredient  and 
Products  .effected 

The  following  is  a  list  of  products  for 
which  a  letter  of  notification  has  been 
sent: 


Name  of  Product 


SMCP  A'a'far-n  Cx>rK-ertrate 

A.F  C    fla'    Bar^   Aartanp   Concentrate 

Formula 
Rodenticioe  Bart  Amicoaguiant  Wartann 
A.F  C  Pro»r  Rat  Bart  Ready  to- ijse 
Superxx  WW   42  Rat  &  Mouse  Poison 


Date  Issued 


'28'92 
28/92 


2/28/92 
2 '28  « 
2,28/92 


III.  Basis  far  issuance  of  Notir,*'  (>• 
Intent;  Requuement  Ljst 

The  following  company  failed  to 
submit  the  following  required  data  or 
information:  i 


AcUve  higretfent 


Wartann/Warlanrf  Sat 


Table  B.— Requirement  List 


R«gistr«n(  Affected 


Reqwremem  Name 


Or>ginal  !>je-!3ate 


Soythem  M«  Creek  Product* 


90-Oay  Hesoonse 


9/24/91 


IV.  .\ttaciiment  111  SuspensioD  Rr-purt- 
E-xpianatorv  Appendix 

A  d.9russ,.:jn   .f  'he  basis  for  the 
.Notice  of  Intent  to  Susper^d  'oll'^ws- 

Warfarin /Warfarin  S^.  : 

On  June  6, 1991.  EPA  iss  js^i  ;he  Phase 
5  Reregistration  Ehgibility  Document 


Data  Call-in  Notice  imposed  pursuant  to 
section  4(g)(2)(B)  and  3(c)(2)(B)  of  FIFRA 
which  required  registrants  of  products 
containing  Warfarin/Warfarin  Salt  used 
as  an  active  ingredient  to  develop  and 
submit  certain  data.  These  data  were 
determined  to  be  necessary  to  satisfy 
reregistration  data  requirements  of 


section  4(g).  Failure  to  comply  with  the 
requirements  of  a  Phase  5  Reregistration 
Eligibility  Document  Data  Call-In  Notice 
IS  a  basis  for  suspension  under  Section 
3!r|(2!(B)  of  FIFRA. 

The  Warfann/Warfann  Salt  Phase  5 
Reregistration  Eligibility  Document  Data 
Call-In  Notice  dated  ]une  6.  1991 
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required  each  affected  registrant  to 
submit  materials  relating  to  the  election 
of  the  options  to  address  each  of  the 
data  requirements.  That  submission  was 
required  to  be  received  by  the  Agency 
within  90  days  of  the  registrant's  receipt 
of  the  Notice.  Because  the  Agency  has 
not  received  a  response  from  you  as  a 
Warfarin/Warfarin  Salt  registrant  to 
undertake  the  required  testing  or  any 
other  appropnate  response,  the  Agency 
is  initiating  through  this  Notice  of  Intent 
to  Suspend  the  actions  which  FIFRA 
requires  it  to  take  under  these 
cicumstances. 

V.  Conclusions 

FP.A  b;is  issued  Notices  of  Intent  to 
Suspend  on  the  dates  indicated  Any 
further  information  regarding  these 
Notices  may  be  obtained  from  the 
contact  person  noted  above 

Ddtpd  Apn!  8,  1992. 
Michael  M.  Stahl, 

Director.  Office  of  Compliance  Monitoring. 
|FR  Due.  92-8738  Filed  4-15-92.  8-15  cn.j 
BIUJMG  COOC  6560-5ft-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

April  la  1992. 

The  Federal  Communications 
Commission  has  submitted  the  followir.g 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  [44 
U.S  C.  3507). 

Copies  of  this  submisisiun  n~.a>  be 
purchased  from  the  Commission's  copy 
contractor,  Downtown  Copy  Center. 
1114  21st  Street,  NW.,  Washin^^ton.  DC 
20036.  (202)  4.52-1422.  For  further 
information  on  this  submission  contact 
)udy  Boley,  Federal  Communications 
Commission,  (202)  632-7513.  Persons 
wishing  to  cximment  on  this  informaliuri 
collection  should  contact  Jonas 
Neihardt,  Office  of  Management  and 
Budget,  room  3235  .NFOB,"  Washington, 
DC  20503.  (202)  395-4814 
O.MB  .\'umber  3060-0128. 
T!!Je:  Application  for  Pnvate  Land 

Mobile  and  General  Mobile  Radio 

Services.  Report  and  Order  Gen. 

Docket  No.  91-2. 
Fo.rm  Number  FCC  Form  ,5~4. 
As  t!on:  Revision, 
Brspondents:  Individuals  or  h,>L!Seholds 

state  or  local  governments,  non-profit 

institutions  and  businesses  or  other 

for-profit. 
Frpqiienry  of  Response  On  occasion 

reporting  and  Other:  Progress  reports 


filed  wnlhin  1,  3,  and  5  years  of 
licensing. 

Estimated  Annual  Burden.  iM).  4M 

responses,  4  hours  average  burden  per 
response:  385,8''2  hours  total  annual 
burden, 

\'peds  and  Uses:  The  proposed  revision 
will  require  applicants  for  new 
Interactive  Video  Data  S<-rvic€  (IVDS) 
to  complete  a  FCC  Form  5T4 
application  form,  submit  a  plan 
showing  that  the  proposed  system 
would  provide  service  to  at  least  50% 
of  the  proposed  service  area,  and  to 
file  progress  reports  to  the 
Commission  within  1,  3,  and  5  years  of 
licensing.  Interactive  Video  Data 
Service  is  a  two-way,  point-to- 
multipoint  radio  service  intended  for 
system  licensees  to  provide 
information,  products,  and  Bcrvices, 
and  to  obtain  responses  from, 
subscnbers  in  a  specific  service  area. 
Licensing  Division  staff  will  use  the 
data  to  determine  eligibiUty  of  the 
applicant  to  hold  a  radio  station 
authorization.  Land  Mobile  and 
Microwave  Division  stafT  will  use  the 
data  for  rulemaking  proceedings. 
Compliance  Division  staff  in 
conjunction  with  field  engineers  will 
use  the  data  for  enforcement 
purposes.  Treaty  personnel  will  report 
data  to  International 
Telecommunications  Union  for  use  in 
resolving  treaty  obligations.  In 
addition,  this  is  the  primary  document 
used  for  issuing  authorizations  of 
service  in  the  Land  Mobile/General 
Mobile  radio  services.  The  data 
obtained  on  this  form  is  vital  to 
maintain  an  acceptable  data  base. 

Federal  Communications  Commission. 

William  F.  Catoo, 

Acting  Secretary. 

[FR  Dur   32-8859  Filed  4-1^-92;  8:45  am) 

BILLING  COO€  6713-0t-« 


Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 

following  mutually  exclusive 
applications  for  a  new  FM  station. 


Applicant,  city  and 
slate 

fiteNkj, 

docfcat 

Ho. 

A.  Crystal  Clear 

BPH-901214MA 

92-62 

ComfTHjmcationa, 

B   The  Radio 

BPH- 00121 7MJ 

Mimstnes  Boaro 

ol  Victofy 

Cncstian  C«otef 

A*s«mO»y  ot  God. 

tnc    Seelyv*e.  IN, 

amended,  the  above  applications  have 
been  designated  for  heariro;  in  a 

consolidated  pnx  eeriirs  iixm  the  issues 
whose  hea  111  n»s  .ir*-  sf  f)::'h  Se  low.  The 
text  of  each  i,t  ttifsp  'i^sic-  na?  oeen 
standardized  una  is  sc-  U>':h  in  its 
entirety  unoer  the  ;  Tvf.ponding 
headings  at  51  IK  i  <  ^■^:\  May  29. 1986. 
The  letter  shown  oeiure  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 


)ssue  headtng 


1    !  ■■',i'->'-K-KJ''iia 

2.  A«  f-mrarc 

3.  Comparattwc... 

4.  Ultimate 


•■■>(.«.- 1 . 


Appicsnli 


A.B 
A.8 

A.B 
^B 


3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW.. 
Washington.  E)C.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Downtown  Copy  Center,  1114  21sl 
Street,  NW.,  Washington,  DC  20036 
(telephone  202-452-1422). 
W.  |an  Gay, 

Assistant  Chief.  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc  92-8864  Piled  4-15-92:  8:45  am) 

BILl!»*€  :' f>Of  6711-01-M 


Applications  for  Consoliaatec  tiearlng 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
apphcations  for  a  new  FM  station: 


Applicant  dty  and 
state 

rite  No. 

MM 

docket 
Na 

A.  LRB 
Broadcasting, 
Bfockport  NY. 

B.  David  Woite, 
Bfockporl.  NY. 

C.  Zenitrain 
Comfnunicatior», 

BPH-901 21  SMI ._.... 

BPH-901219M1 

BPH-801220MQ 

BPH-901220MK_.,.. 
(Ownlsaed  Herein). . 

B2-«1 

NY 
D,  PMip  Y.  Hahn. 
BrocKport,  NY. 

2.  Pursuant  to  section  309(e)  of  the 

Commujiicfitions  Act  of  1934.  es 


Z  Pursuant  to  section  309(e)  of  the 
Communications  of  1934,  as  amended, 
the  above  applications  have  been 
designated  for  hearing  in  a  consohdated 
proceeding  upon  the  issues  whose 
headings  are  set  forth  below  The  text  of 
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each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


applicant's  name,  above,  is  used  below 
to  signify  whether  the  issue  in  question 
applies  to  that  particular  applicant. 


Issue  heading 


1  Envi;onmental  Impact 

2  Comparatrve 

3  Uitunate 


Applicants 


B,  C 

A.B,  C 
A,B,  C 


3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  Downtown  Copy  Center, 
room  246, 1919  M  Street,  NW., 
Washington,  DC  20554  (telephone  (202) 
659-86571. 
V\    j  d  n  G  a  > , 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 
[FR  Doc.  92-8865  Filed  4-15-92;  8:45  am] 

BiLUMG  COO€  S712-01-M 


Applications  for  Consolidated  Hearing, 
Rocky  Mount  Broadcasting  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


»DClicant.  crty  and 
State 

File  No. 

MM 

docket 

No. 

A  Nadine  P. 
='ict\ardsoo  d/b/a 
flocky  Mount 
Broadcasting. 
Greeoviie.  GA. 

3   Ofcf^oo 

BPH-901221MG 

BPH-901221MI 

92-63 

3foaocastinq 
Company,  Inc., 
Greenville.  GA. 

Issue  headtng 


1.  Envwonmental 

2.  Cofnparative... 

3.  Ultimate — 


1986.  The  letter  shown  before  each 
applicant's  name,  above,  is  used  below 
to  signify  whether  the  issue  in  question 
applies  to  that  particular  applicant. 


Applicants 


8 

A.B 

KB 


3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
each  such  issue  and  the  applicants  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street,  NW..  Washington  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  Downtown  Copy  Center, 
1114  21st  Street,  NW..  Washington,  DC 
20036  (telephone  (202)  452-1422). 
W.  |an  Gay. 

Assistant  Chief  Audio  Sen'ices  Division. 
Mass  Media  Bureau. 
(FR  Doc.  92-«866  Filed  4-15-92;  8:45  am] 

BtLUNG  CODE  6712-01-11 


AppDcatfons  for  Consolidated  Hearing; 

W'Hd   N  Sea  FM  Partnership  et  al. 

1.  The  Commission  has  before  it  the 
mutually  exclusive  applications  for  a 
new  FM  station: 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  Fed.  Reg.  19347,  May  29. 
1986.  The  letter  shown  before  each 


MM 

Applicant  crty  and 

File  No. 

docket 

state 

No. 

A.  Wind  N  Sea  FM 

BPH-901224ME 

92-64 

Limited 

Partnership. 

Ocean  City,  MO. 

B.  Wetib 

BPH-901224MF 

Bfoadcasbng. 

Inc.,  Ocean  City, 

MO. 

C.  Ans 

BPH-901224MI 

Mardirossian, 

Ocean  Crty,  MO. 

0.  Equal  Time 

BPH-901224MK 

Broadcasting 

Cofp ,  Ocean  City, 

MO. 

E.J.H. 

BPH-901 226MB 

Communtcations, 

Ocean  City,  MO. 

2.  Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  Fed.  Reg.  19347.  May  29, 


Issue  leading 


Applicants 


Environmental 

Imoact 

Air  Hazar:) 

ComparativG 

Ultimate 


A,  0  &  E 

B   D 

A.  B,  C.  D, 

A.  B,  C,  D 


3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s]  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  m  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  Downtown  Copy  Center, 
room  246.  1919  M  Street.  NW., 
Washington,  DC  20554  [telephone  (202) 
659-6657), 
W.  Jan  Gay, 

Assistant  Chief  Audio  Services  Division, 
Mass  Media  Bureau. 
[FR  Doc  92-8867  Filed  4-15-9:.  8.45  amj 

BILLING  CO0€  6712-01-*i 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwardef  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app.  1718 
and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission, 
Washington.  DC  20573. 

Unitrans  Consolidated.  Inc..  180-02  Eastgate 
P!aza.  Jamaica.  NY  11434.  Officers:  Louis 
Chan.  President/Director.  Anthony  Chan. 
Exec.  Vice  President,  Cecilia  Chu. 
Assistant  Vice  President.  PiYun  Huang 
Yeh,  Treasurer.  I'llie  Chan.  Secretary 
Director 

Woridhnk  International.  Inc..  laurel  Oak 
Corporate  Center.  1030  Laural  Oak  Road, 
Ste.  2.  Voorhees.  N]  08043.  Officers  Dennis 
|.  Wilkinson.  President/Director/ 
Stockholder.  Ann  Wilkinson.  Director/ 
Secretai^'.  Brenda  Bodnar,  Vice  President. 

Gateways  Internationa!.  Inc..  80  Yesler, 
Seattle,  \\.\  981i')4  Officers  Candace  B. 
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King,  President,  Joseph  Daniei  Allnoch, 
Vice  President,  )acqueUne  M.  Agner. 
Secretary,  Richard  Heold,  Treasurer. 

Federated  Transport  Systems.  13900  S. 
Broadway  Los  Angeles.  C.A  90061 
Officers:  Bernard  Shapiro.  President. 
Drfniei  Shapiro.  Vice  Prpsidenl.  L.mda  G. 
Elhoit.  Secretary /Treasurer 

Gulf  Coast  Auto  Transport  Inc.  dba  Gulf 
Coast  Forwarding.  395  W.  Burgess  Road. 
Pensacoia,  FL  32503,  Officers:  Michael 
Music.  President.  Bill  Hedges.  Vice 
President.  Ann  Smith,  Assistant  Vice 
President. 

Omega  Customs  Brokers.  Inc.  5209  N.W,  ~4th 
Ave..  Ste.  210.  Miami.  FL  33166,  Officers: 
Ralph  Ronderos.  President/Director.  Glona 
Stella  Ronderos,  Secretary.  lose  Rafael 
Ronderos.  Treasurer. 

Kudley  Transport  Service.  Inc..  1714  Cesery 
Blvd  ,  lacksonville.  FL  32211.  Officers: 
David  D.  Kudley.  President/Director/ 
Treasurer,  Lynda  Kudley.  Secretary. 

Gonzalez  Exporting  Corp..  8271  NAV.  64th  St., 
Miami.  FL  33166.  Officers:  Yoianda  M. 
Gonzalez.  President.  Dano  Gonzalez. 
Secretary /Treasurer, 

VVorldhnk  International.  Inc..  11877  Wayne 
Rd..  Suite  110.  Romulus,  Ml  48174  Officers: 
Lon  L.  Olsen.  President.  Dennis  Wilkinson, 
Secretary. 

Mid  Atlantic  International  Freight 
Forwarders,  7901  N.W.  67th  St..  Miami,  FL 
33166,  Officers:  Fernando  Serrano, 
President.  Alberto  Serrano,  Vice  F*resident 
Ivefte  Serrano.  Secretary/Treasurer  Rivo 
Zahaleta.  Stockholder,  Ricardo  Serrano, 
Stockholder.  Elnnque  Serrano.  Stockholder. 
Helen  Bermudpz,  Stockholder- 
Dated:  April  9,  1992. 
By  the  Federal  Maritime  Commission. 

Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  92-«745  Filed  4-15-92,  8:45  am] 

BILLIIM  CODE  C73&-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Comprehensive  Residential  Drug 
Prevention  and  Treatment  Projects  tor 
Substance — Abusing  Women  and  their 
Children 

AGENCY:  Office  for  Substance  Abuse 
Prevention,  ADAMRA,  HHS. 

action:  Request  for  applications. 

Purpose 

This  Request  for  Applications  (RFA) 
announces  the  availability  of  funds  for 
demonstration  grants  to  support 
residential  programs  that  offer 
substance  abuse  treatment  anJ 
prevention  serv  ices  for  women  and  their 
children. 


IntroductioB  and  Background 

The  initiatives  of  OSAP  to  develop 
and  implement  demonstration  programs 
for  pregnant  women  and  their  infants 
have  elucidated  cntical  vanables 
relevant  to  the  prevention  of  substance 
abuse  in  pregnant  women,  the 
assessment  of  their  infants  and  children 
and  the  development  of  effective 
programs  to  address  the  multiple 
problems  faced  by  these  women  OS.AP 
has  identified  a  gap  m  knowledge 
regarding  the  place  of  residential 
programs  in  the  continuum  of 
interventions  necessary  to  prevent 
substance  abuse  in  women  and  in  the 
children  of  substance  abusing  women 
who  constitute  an  "at  risk"  group  for 
future  substance  abuse.  The  proposed 
program  is  pnmanly  designed  for 
women  whose  drug  history  indicated  the 
need  for  long-term  residential  treatment 
in  a  setting  that  will  provide  for  the 
woman,  the  mother  with  her  infant,  and 
her  other  children  The  authonty  for  this 
program  is  section  509F  of  the  Public 
Health  Service  Act  and  Piiblir  I.aw  102- 
141. 

With  our  current  state  of  knowledge, 
it  is  evident  that  the  care  of  substance 
abusing  pregnant  women  and  their 
children  requires  increased 
understanding  and  the  deveiopTifiit  of 
more  innovative  and  comprehensive 
means  for  preventive  and  treatment 
interventions.  The  traditional  methods 
of  service  delivery  have  proven 
inadequate  for  the  care  of  the  women 
and  their  children  who  have  been 
impacted  by  substance  abuse  or  who 
are  at  risk  for  substances  abuse. 
Barriers  to  access,  lack  of  specific 
programs  oriented  for  women,  lack  of 
adequate  tools  for  assessment  of  the 
magnitude  of  the  problem,  lack  of 
innovative  and  comprehensive  after- 
care, lack  of  appropriate  location  of 
programs  remain  as  programmatic 
hardies.  Of  equal  significance,  in  the 
prior  efforts  to  provide  of 
comprehensive  programming,  is  the 
reinforced  message  that  only  through  the 
development  of  adequate  prevention 
strategies  within  communities  where 
citizens  are  at  risk  will  the  problems  of 
the  substance  abusing  woman  and  her 
child  be  addressed.  The  "community" 
knows  no  economic,  cultural  or  ethnic 
barrier. 

This  RF.^  supports  a  services 
demonstration  to  de\e]cip  and 
im.plement  a  well  conceptualized 
comprehensive  residential  program  to 
prevent  or  ameliorate  those  factors 
known  or  suspected  to  predispose  to 
substance  abuse  in  subsequent 
generations.  Studies  have  shown  that 
comprehensive  residential  program  have 


been  efTective.  The  concept  of  an 
intergeneratjonal  vulnerability  underlies 
that  development  of  this  RFA. 

Responses  to  this  RFA  should  be 
grounded  in  an  understanding  of  the 
available  research  literature  relating  to 
residential  treatment  services,  the 
nature  of  substance  abuse  as  a  chronic 
and  relapsing  condition,  and  the 
growing  literature  on  the  development  of 
women  and  their  children.  Hubbard  et. 
at.  examined  different  treatment 
approaches  and  the  length  of  treatment 
necessary  for  remission,  and  discussed 
the  cost-benefit  of  various  treatment 
regimes,  and  discussed  the  cost-benefit 
of  various  treatment  regimens  (Hubbard, 
R.L.,  et  al.  Treatment  Outcome 
Prospective  Study  (TOPS):  Client 
characteristics  and  behaviors  before, 
during  and  after  IrealmenL  In;  Ludford, 
J.P.  and  Tims,  F.M.,  eds.  Drug  Abuse 
Treatment  Evaluation:  Strategies, 
Progress  and  Prospects.  NIDA  Research 
Monograph  51   1)1  IKS  Pub.  No.  [ADM] 
&4-1329,  1984J.  Studies  of  treatment- 
matching  offer  guidance  that  may 
enhance  the  specificity  of  the  programs 
developed  in  response  to  this  RFA 
(McLellan,  A.T.,  Woody.  G.E..  O'Brien, 
C.P.  and  Druly.  KA.,  Is  treatment  for 
substance  abuse  effective?  JAMA  247: 
1423-1427. 1982;  DeLeon.  G.  and 
Jainchill,  N..  Circumstances,  motivation, 
readiness,  and  suitability  as  correlates 
of  treatment  tenure.  J.  Psychoactive 
Drugs  8:203-20a  1986). 

While  this  RFA  will  have  the  effect  of 
building  services  capacity  by  serving  an 
estimated  500  women  plus  their  infants 
and  children  (up  to  2000  individuals 
total  per  year),  it  is  designed  to  serve  as 
an  innovative  demonstration  program 
incorporating  state-of-the-art  residential 
services,  habitation  and  after  care  (See 
Program  Objectives).  Consequently, 
programs  that  provide  not  only 
comprehensive  services  or  arrange  for 
comprehensive  services,  but  ones  that 
provide  appropriate  housing  for  women 
and  their  children,  extended  after  care, 
that  afford  habitation  as  well  as 
rehabilitation  and  those  that  support  a 
specific  development  model  focussed  on 
the  woman  will  fit  the  intent  of  this  RFA 
(See  Program  Objectives).  Programming 
for  the  infant  and  the  children  of  the 
substances  abusing  woman  is  an 
integral  part  of  the  overall  concept 
behind  this  RFA  (See  Program 
Objectives).  The  integral  programming 
for  children  in  this  initiative  is  designed 
to  facilitate  the  retention  of  the  targeted 
women  in  the  residential  program  for  a 
period  adequate  to  accomplish  the 
program  goal  and  objectives. 

This  RFA  and  the  programs  to  be 
funded  under  it  will  differ  from  the 
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current  Pregnant  and  Postpartum 
Women  and  Their  Infants  (PPWI) 
initiative  supported  by  OSAP  in 
conjunction  with  the  Maternal  and  Child 
Health  Bureau  (MCHB/HRSA)  in  that 
this  RFA  requires  an  integral  residential 
component  for  women  that  incorporates 
a  range  of  interventions,  including 
needed  specific  treatment  for  the 
woman's  substance  abuse  and  an 
integral  after  care  component  that  will 
provide  not  only  for  the  woman  but  for 
her  infant  and  her  other  children. 

The  OSAP  Comprehensive  Residential 
Drug  Prevention  and  Treatment  Projects 
for  Substance-Abusing  Women  and 
Their  Children  is  a  demonstration 
program.  Although  OSAP  funded  grants 
usually  provide  services,  this  program  is 
not  a  services  grant  program.  The 
purpose  of  a  demonstration  grant 
program  is  to  develop  and  show  the 
effectiveness  of  specific  strategies  in 
addressing  a  specified  problem. 
Knowledge  and  learning  that  can  be 
transmitted  to  others  is  the  underlying 
justification  for  demonstration  grants. 
That  means  the  grantee  of  services 
demonstration  project  must  show  that 
the  proposed  intervention  (services)  was 
or  was  not  effective  in  meeting  the 
objectives  established  by  the  project. 

Each  project  will  be  expected  to  have 
a  well  developed  program  evaluation 
plan  that  is  derived  from,  and  that 
applies  to,  all  of  the  project's  activities. 
It  is  expected  that  about  15  percent  of 
the  budget  will  be  needed  to  conduct  an 
adequate  e\aluation.  Applicants  should 
propose  approaches  with  a  sound 
conceptual  basis  consistent  with  state- 
of-the-art  practices,  knowledge  and 
theories  in  the  fields  of  prevention  and 
treatment.  Applicants  are  encouraged  to 
dev.'.op  specific  project  designs 
appropriate  for  the  purpose  of  assessing 
the  efficacy  of  comprehensive 
residential  drug  Interventions  over  the 
lifetime  of  the  grant  Participation  in  a 
national  cross-site  evaluation  will  be 
required  (See  Section  E:  Evaluation 
Plan). 

Programmatic  efforts  related  to 
substance-abusing  women  are  currently 
sponsored  by  a  number  of  Federal 
agencies.  State  and  local  authorities.  It 
is  important  to  have  knowledge  of  the 
aims  of  these  programs,  and  where 
appropriate  indicate  that  the  applicant 
is  collaborating  with  the  other  Federal. 
State  or  local  programs,  or  has 
incorporated  information  from  a 
particular  facet  of  the  program  dealing 
with  substance-abusing  women.  Where 
there  are  grantees  from  these  other 
programs  in  the  applicant's  community. 
mutually  beneficial  collaboration  is 
strongly  encouragea. 


Among  the  programs  sponsored  by  the 
Federal  Public  Health  Service  with 
collaboration  potential  are:  National 
Institute  on  Drug  Abuse  (NIDA) 
Research  Demonstration  on  Drug  Abuse 
Treatment  for  Women  of  Child-Bearing 
Age  and  Offspring:  the  Office  for 
Treatment  Improvement's  (OTI) 
Treatment  Improvement  Protocol  (TIP) 
initiative  for  substance-using  women; 
and  the  Healthy  Start  initiative 
operating  in  15  cities  to  lower  infant 
mortality  rates  which  includes  an 
emphasis  on  substance  abusing 
pregnant  women.  In  addition,  the 
Maternal  and  Child  Health  Bureau 
(MCHB)  provides  block  grant  funds  for 
State  Maternal  and  Child  Health 
Programs  (title  V)  that  the  applicant  can 
learn  about  through  their  PHS  Regional 
Office. 

The  Administration  for  Children. 
Youth  and  Families  (ACYF)  sponsors 
several  programs  with  potential  for 
collaboration.  In  particular,  the  Head 
Start  program  provides  comprehensive 
child  development  services  to  low 
income  children  and  their  families. 
Collaboration  with  the  local  Head  Start 
grantee  has  the  potential  to  muster 
family  support  resources  (health,  social 
services,  and  parent  involvement)  for 
the  treatment  program.  An  applicant 
could,  for  instance,  negotiate  with  a 
local  Head  Start  grantee  to  expand  to 
open  a  Head  Start  Center  or  Parent 
Child  Center  in  the  residential  treatment 
program,  or  arrange  with  local  Head 
Start  programs  to  bus  children  from  the 
treatment  center  to  local  Head  Start 
classrooms.  ACYF  also  has  an 
Emergency  Child  Abuse  and  Neglect 
Prevention  Services  Program  which 
targets  for  service  substance-using 
families,  an  Abandoned  Infants 
Assistance  Program  which  provides 
services  to  prevent  the  abandonment  of 
and  provide  child  welfare  and  related 
services  to  drug  exposed  and  HlV-t- 
children.  and  a  Comprehensive  Child 
Development  Program  which  provides 
intensive  services  to  families  in  a 
number  of  communities.  State  and  local 
service  agencies  should  be  able  to 
identify  whether  there  are  grantees  of 
these  programs  in  an  applicant's 
community.  In  addition,  the  State 
Department  of  Social  Services 
administers  the  Social  Services  Block 
Grant  which  is  a  major  source  of 
funding  for  a  variety  of  social  service 
programs. 

The  Health  Care  Financing 
Administration  is  sponsoring  Medicaid 
demonstrations  in  5  states  (Maryland. 
Massachusetts.  New  York.  South 
Carolina  and  Washington)  to  increase 


the  access  to  treatment  for  substance 
abusing  pregnant  women. 

Additional  collaboration  potential  lies 
in  Federal  programs  outside  DHHS.  The 
U.S.  Department  of  Agnculture  fUSDA) 
Women.  Infant  and  Children  (WIG) 
program  as  a  potential  resource  for  the 
identification  and  referral  of  substance- 
abusing  women;  the  Department  of 
Education's  Early  Intervention  Program 
for  Infants  and  Toddlers  with 
Disabilities  (as  authorized  by  part  II  of 
Public  Law  99-457)  is  a  potential  source 
of  early  intervention  services  for  young 
children  with  or  at  risk  of  disabilities: 
and  the  Department  of  Housing  and 
Urban  Development  (HUD)  sponsors  the 
Drug  Free  Neighborhood  Program  and 
other  relevant  initiatives  that  may 
facilitate  program  development. 

Where  applicable,  these  programs 
should  be  referenced.  The  applicant 
should  give  evidence  of  familiarity,  and 
where  appropriate,  collaboration  with 
State  sponsored  programs  related  to  the 
content  of  the  RFA.  Contact  with  the 
Single  State  Agency  for  alcohol  and 
other  drugs,  or  the  comparable  State 
entity  that  oversees  substance  abuse 
program  development,  should  be  clearly 
indicated. 

The  same  application  may  no*  be 
submitted  to  more  than  one  PHS 
component.  In  particular,  the  same 
application  may  not  be  submitted  to  the 
National  Institute  of  Dn;g  Abuse 
(NIDA),  the  Office  for  Treatment 
Improvement  (OTI),  or  OSAP  for  the 
same  programmatic  activities  or  the 
same  client  population.  However, 
organizations  that  currently  have 
funding  from  the  OSAP  PPWl  program. 
OTI  treatment  improvement  programs. 
NIDA  Research  Demonstration  on  Drug 
Abuse  Treatment  for  Women  of  Child- 
Bearing  Age  and  Offspring,  or  who  have 
other  support  for  prevention/treatment 
services  for  women  with  children  may 
apply  for  residential  program",  under 
this  RFA. 

Healthv  People  2000:  The  Public 
Health  Service  (PHS)  is  committed  to 
achieving  the  health  promotion  and 
disease  prevention  objectives  of  Healthy 
People  2000,  a  P^^S-!ed  national  activity 
for  setting  priority  areas.  This  RFA. 
Comprehensive  Residential  Drug 
Prevention  and  Treatment  Projects  for 
Substance-Abusing  Mothers  and  Their 
Children,  is  related  to  the  priority  areas 
of  Tobacco;  Alcohol  and  Other  Drugs; 
Family  Planning;  Mental  Health  and 
Mental  Disorders;  Educational  and 
Community  Based  Programs;  Maternal 
and  Infant'Heaith  and  HIV  Infection, 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report; 
Stock  No  017-001-00474-0)  or  Healthy 
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People  2000  (Summary  Report:  Stock  No. 
017-001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Prmtmg  Office, 
Washington.  DC  20402-9325  (Telephone 
202-783-3238) 

Program  Goal 

The  Program  Goal  of  OSAP  in  relation 
to  this  RFA  is  to  decrease  the  incidence 

and  prevalence  of  drug  and  alcohol  use 
among  substance-abusmg  women  and 
their  children  and  enhance  the  healthy 
development  of  the  children. 

Program  Objectives 

The  objectives  of  this  RFA  are  to 

identify  strategies  for  the  development 
and  implementation  of  com^prehensive 
residential  programs  to  serve  substance- 
abusing  women  and  their  children.  The 
program.s  are  to  focus  on  the  wom.an, 
her  infant,  her  children  and  significant 
others  in  her  environment.  The 
residential  programs  should  incorporate 
responsibility  for  the  continuum  from 
prena*a!  care  through  long-term  after 
care.  The  adolescent  mother  who  may 
be  im.pacted  by  her  first  pregnancy 
should  be  considered  for  inclusion  in 
these  programs.  The  program  and  its 
activities  should  have  demonstrable 
outcomes  designed  to: 
— Provide  long-term  com.prehensive 
substance  use  prevention  and 
treatmient  services  in  a  residential 
setting  for  substance-abusing  women 
and  their  children. 
— Expand  the  knowledge  base  regarding 
what  works  effectively  in  the  realm  of 
residential  treatment  to  reduce  the 
incidence  and  prevalence  of 
substance  abuse  m  women  with  their 
children  It  is  recognized  that  various 
approaches  will  be  incorporated  in  the 
responses  to  the  RFA  reflecting  the 
diversity  of  opinion  of  what 
constitutes  appropriate  treatment.  The 
programs  will  all  be  expected  to 
rigorously  evaluate  their 
interventions. 
— Expand  the  knowledge  base  regarding 
what  works  effectively  in  the  context 
of  residential  treatment  to  ameliorate 
the  effects  of  a  substance  abusing 
environment  on  children  and  the 
techniques  to  enhance  the  healthy 
development  of  children  who  live  in 
proximity  to  such  environments.  This 
RFA  will  allow  for  the  testing  of 
various  approaches  to  the 
incorporation  of  children  into 
meaningful  comprehensive 
interventions  that  begm  with  a 
residential  treatment  service  for  their 
mothers.  The  involvement  of  fathers, 
where  appropriate,  m  these 
interventions  is  encouraged. 
— Promote  the  healthy  development  and 
recovery  of  the  woman,  including  her 


physical,  social,  psychological,  and 
economic  well  being  to  ensure  as 
positive  an  outcome  as  possible  for 
her  and  her  children.  This  should 
include  the  diagnosis  and  treatment  of 
sexually  transmitted  diseases,  HIV. 
co-occurring  mental  disorders, 
cognitive  deficits  and  physical 
aisabilities. 
— Promote  the  healthy  physical,  social 
and  cognitive  development  of  children 
in  substance-abusing  families. 
— Provide  a  continuum  of  services  to 
improve  parenting  skills,  and  to 
provide  training  and  habilitative 
services  to  give  the  woman  options  for 
a  future  productive  life.  This  would 
involve  a  full  range  of  services 
including  vocational  training, 
vocational  rehabilitation,  physical  and 
sexual  abuse  therapy,  and  family 
improvement  skills. 
— Provide  parenting  education  to  ensure 
the  optimal  relationship  of  mother  and 
infant,  and  the  facilitation  of  healthy 
mothering  of  any  other  children  in  the 
family.  Fathers  should  be  considered 
for  involvement  in  these  program 
components. 
— Provide  the  opportunity  for  the  mother 
to  raise  a  family  in  a  safe  environment 
and  understand  the  essential  elements 
of  residential  care  and  after-care  to 
achieve  this  end.  The  proper 
involvement  of  the  father  in  achieving 
this  objective  should  be  considered. 
— Provide  experiences  that  support  the 
empowerment  of  the  woman  to  make 
decisions  that  she  determines  to  be  in 
her  best  interest  in  regard  to 
motherhood,  parenting,  career  and  life 
functions. 
— Understand  the  essential  components 
of  residential  treatment  including 
whether  or  not  detoxification  needs  to 
be  included  as  an  integral  part  of  the 
program,  whether  certain 
detoxification  treatments  facilitate 
ultimate  retention  in  comprehensive 
care,  and  the  precise  interventions 
needed  for  women  that  enhance 
healthy  outcomes  for  them  and  their 
children. 

The  proposed  projects  should  address 
all  of  the  objectives  notes  in  the  context 
of  a  core  residential  program  for 
mothers  and  their  children.  Access  to 
additional  networks  of  activities  may  be 
needed  to  ensure  a  comprehensive 
program. 

Definition:  "Provision  for  the  longer- 
term  treatment  of  women  is  encouraged 
consistent  with  the  recognition  that  a 
continuum  of  services  is  needed  for  the 
target  population.  Longer-term 
acknowledges  that  detoxification  and 
thirty  day  residential  treatment  is 
inadequate  for  the  treatment  of  this 


"high  risk"  population  and  that  there 
needs  to  be  a  continuum  between 
conventional  residential  services  and 
what  were  considered  to  be  "after-care" 
services.  Thus,  longer-term  implies  that 
the  continuum  for  the  client  involves 
residential  stays  up  to  one  year  or  18 
months  and  the  integral  provision  of  a 
continuum  of  out-patient  or  partial  care 
services  extending  for  an  indefinite 
period  of  time." 

Program  Emphasis  aod  Scope 

A.  Populations.  The  target  populations 
may  include  drug-abusing  pregnant 
women,  post-partum  women  and  their 
infants,  and  other  women  with  their 
children.  The  women's  cultural  heritage 
as  well  as  their  economic  and  social 
environments  should  be  detailed. 
Priority  populations  include  women  in 
public  housing,  women  in  the  juvenile/ 
criminal  justice  system,  women  infected 
with  HIV  and  their  sexual  partners, 
homeless  women,  disadvantaged 
women,  and  low-income  women  in 
urban  and  rural  areas.  Within  these 
populations,  pregnant  adolescents, 
women  with  histories  of  physical  and 
sexual  abuse  and/or  co-morbid  mental 
illness  are  of  special  interest.  The 
significant  others  and  extended  families 
of  targeted  women  should  be  considered 
for  inclusion  in  appropriate 
demonstration  program  activities  (e.g., 
parenting  skills  training). 

B.  Settings.  Project  activities  must 
focus  on  the  provision  of  residential 
care  to  the  target  population.  A  specific, 
physical  facility  must  be  identified  prior 
to  the  award  of  any  grant  and 
assurances  as  to  its  availability  must  be 
certified  for  the  period  of  the  proposed 
project.  If  not  finalized  at  the  time  of 
application,  the  specifications  for  this 
facility  must  be  included  in  the 
application.  The  institutional  residential 
setting  should  meet  any  applicable  State 
and  local  child  care  and  residential 
licensing  requirements.  The  provision  of 
after-care  services  is  an  important 
aspect  of  any  program  to  be  considered 
and  these  services  should  be  rendered  in 
a  related  site. 

Accessing  housing  suitable  for  project 
activities  may  be  facilitated  by  working 
with  local  Public  Housing  Authorities. 
Housing  and  Urban  Development  (HUD) 
Handbook  7465.1  REV  2,  dated  August 
1987,  (Ch.  6)  permits  a  Public  Housing 
Authority  (PHA)  to  designate  select 
units  for  occupancy  by  members  of  a 
specific  target  population,  and/or 
contract  with  a  social  service  provider 
to  manage  certain  dwelling  units,  if  it  so 
chooses.  A  PHA  may  also  submit  a 
request  for  authorization  from  HUD  to 
lease/modify  dwelling  space  for  non- 
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dwelling  purposes  such  as  a  Drug 
Treatment  Center.  PHAs  and  providers 
considering  such  approaches  should 
discuss  such  proposals  with  the  local 
HUD  Field  Office  prior  to  development 
of  an  application. 

C.  Modes  of  Intenention.  Projects 
must  focus  on  the  preventive  potential 
of  providing  the  type  of  residential 
treatment  and  continuum  of  services 
that  will  result  in  women  leading  a  drug- 
free  life  and  in  an  enhanced  likelihood 
that  her  children  will  not  become 
involved  in  the  drug  culture.  All 
interventions  should  be  appropriate  to 
the  ethnic,  racial  and  cultural 
backgrounds  of  the  population  being 

addressed- 

D.  Target  Substances.  Applicants  are 
urged  to  focus  on  poly-drug  abuse.  It  is 
recognized  that  all  non-prescribed  drugs 
may  have  a  deleterious  effect  on  the 
fetus,  including  alcohol  and  tobacco.  In 
light  of  the  evidence  for  the  more  usual 
pattern  of  poly-drug  abuse  in  the  target 
populations,  a  proposed  focus  on  a 
single  Illicit  drug  of  abuse  will  have  to 
be  justified  in  terms  of  the  applicant 
being  able  to  access  such  a  population 
of  users,  and  its  relevance  to  the  overall 
goals  of  this  RFA.  Sensitivity  to  the 
abuse  of  prescribed  medications  in  the 
treatment  of  the  targeted  group  of 
women  must  also  be  demonstrated.  The 
pattern  of  use  and  rationale  for 
residential  treatment  in  relation  to  the 
drug  abuse  must  be  detailed  for  the 
target  population. 

E.  \'eeds.  Applicants  are  required  to 
address  the  complex  and  varied  needs 
of  the  target  populations  in  a 
comprehensive  manner.  Thus,  it  is 
unacceptable  to  address  only  one  of  the 
sets  of  needs  listed  below.  For  example, 
an  application  that  proposed  to  provide 
only  primary  care  to  the  target 
population  would  not  be  responsive  to 
this  RFA.  These  needs  may  be  broadly 
categorized  as: 

1.  Biological/physical  (e.g.. 
detoxification,  dietary,  pediatric, 
obstetrical.  AIDS/ HIV.  STDs. 
reproductive  health) 

2.  Psychological/Social  (e.g..  support, 
self-actualization,  problems  with 
gender  identification,  co-morbid 
psychological  conditions,  relational 
issues,  low  self-esteem) 

3.  Support  services  (e.g.,  housing,  child 
care,  habilitative  services, 
employment  training,  medical  care) 

4.  Informational  and  educational  (e.g., 
parenting,  prenatal/ postpartum 
health,  substance  abuse,  nutrition, 
child  development,  resource 
development) 

In  this  initiative,  current  residential 
programs  may  alter  their  focus  to 


incorporate  substance-abusing  women 
and  their  children  in  specific, 
identifiable  prevention/treatment  modes 
consistent  with  the  thrust  of  this  RFA. 
Residential  programs  may  be 
established  that  build  on  existing 
systems  of  care  for  women  who  abuse 
substances  and  for  their  children. 
Existing  appropriate  programs  may  seek 
to  expand  their  range  of  services  by 
enhancing  their  after-care  component  or 
their  services  for  children,  but  must 
meet  the  criteria  for  being  a 
demonstration  program. 

The  coordination  of  services,  while 
important,  is  not  sufficient  to  meet  the 
requirements  of  this  RFA.  Likewise,  all 
components  for  the  care  of  women  and 
their  children  must  be  clearly 
identifiable  even  if  not  provided  directly 
by  the  applicant.  In  the  case  of 
applications  developed  jointly  by  more 
than  one  organization,  the  applicant 
must  identify  only  one  organization  as 
the  lead  organization,  the  primary 
sponsor  of  the  residential  component  of 
the  proposed  program,  and  the  legal 
applicant. 

Activities  for  Which  Grant  Support  is 
Available 

Proposed  activities  should  be 
consistent  with  the  program  elements 
described  above.  The  program  should  be 
appropriate  to  the  cultural,  ethnic  and 
racial  composition  of  the  population 
being  served.  The  following  elements 
should  be  identifiable  in  the  proposed 
program: 

Primary  Prevention 

—Information  and  education  on  alcohol 
and  other  drug  use  at  the  point  of 
family  planning. 
—Information  and  education  on 

parenting  prior  to  the  birth  of  a  child 
or  in  the  context  of  caring  for  children 
of  the  substance-abusing  woman. 
—The  building  of  resistance  skills  in 
young  children  of  substance-abusing 
women  to  ward  off  further  drug  use  by 
these  children, 
—Education  on  interpersonal  and 
relational  factors  that  affect  the 
development  of  self-esteem. 
—Counseling  for  HIV  positive /AIDS 

women 
Treatment  for  the  Woman 
—Treatment  of  substance  abuse,  using 
those  interventions  that  have  been 
documented  to  be  effective  and  safe 
with  pregnant/post  partum  women, 
including  pharmacotherapies,  as 
appropriate. 
— Appropriate  medical  care. 
—Integration  and  coordination  of 
alcohol  and  other  drug  treatment  with 


prenatal,  postpartum,  and  primary 
health  cnre 

Culturally  sensitive  assessment  of  the 
full  rangn  of  psychological  and  social 
components  of  the  women's  life 
situation. 
—Appropriate  .mental  health/ 

psychiatric  treatment  services. 
—Assessment  of  any  history  of  physical 
or  sexual  abuse  as  contributants  to 
the  women's  current  life  situation 
—Development  and  implementation  of 
interventions  to  foster  self- 
actualization,  identity  and  self- 
esteem. 
—Education  and  skill-buildin«  designed 
to  foster  habilitation  and  increase  the 
likelihood  of  positive  familial,  social 
and  vocational  functioning. 
—Support  services  to  diminish  any 

sense  of  isolation  from  community. 
—Testing  for  hepatitis,  retrovirous, 
tuberculosis,  HIV  positivity/.MDS, 
syphilis,  gonorrhea  and  other  STDS. 

Infant-Oriented  Treatment/ 
Interventions 

—Direct  intervention/treatment/ 
rehabilitation  with  infants  to  reduce 
the  impact  of  maternal  substance 
abuse  including  primary  health  care 
Primary  health  care  should  include 
immunizations  and  nutritional 
assessment. 
—Sustained,  specific  intervention  to 

foster  mother-infant  bonding. 
—Assessment  of  the  mutual  capacities 

of  mother  and  infant  to  bond. 
Child-Oriented  Interventions 
—Either  directly  or  through  referral, 
provide  developmentally  appropnate 
interventions  to  foster  healthy 
physical,  social  and  cognitive 
development. 
—Either  directly  or  through  referral, 
provide  primar>'  health  care  to  ensure 
immunizations  and  nutritional 
assessment. 
—Either  directly  or  through  referral, 
provide  counseling  and  therapy    , 
services,  as  needed,  to  address  stress 
related  psychological  needs  of  the 
children 
— Assessm.en!  of  cognitive  functioning 

to  facilitate  appropnate  education. 
—Medical  screening  for  signs  of  abuse 
and  neglect  j including  sexual  abuse), 
and  appropriate  habilitation. 
-Assessment  of  social  competence  to 
permit  the  implementation  of 
remediation  strategies,  where 
indicated,  to  foster  resistance  skills. 
—Peer-oriented  programming  as 

appropriate. 
—Self-esteem  enhancing  activities. 
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— Drug  use  and  abuse  education 

presented  in  a  developmentally 

appropriate  manner, 
— Linkage  to  Head  Start  and 

Department  of  Education  Part  H 

programs. 

Scrvicp  Delivery 

— A  residential  treatment  facility 

designed  for  women,  their  infants  and 
children  that  can  serve  as  a 
demonstration  model, 

—Adequate  and  longer-term  after-care 
with  continuity  must  be  provided  to 
allow  for  understanding  of  the  natural 
course  of  the  addicted  woman  and  her 
children  and  to  provide  accurate 
assessment  of  outcomes  (eg,,  the 
development  of  the  mother's  identity 
as  a  woman,  the  transition  to 
employment,  and  the  establishment  of 
a  family  unit). 

— Strategies  to  foster  healthier  mother- 
child  bonding,  and  later  relationships 
must  be  incorporated. 

— Infant  and  child  care  must  be  an 
integral  part  of  :he  residential 
program. 

—All  core  programs  mcijding  the 
residential  treatment  for  women  and 
the  care  of  the  mother  and  her 
children  during  the  postpartum  period 
must  be  housed  in  a  single  primary 
site.  Long-term  after-care  may  be 
provided  at  another  site,  but  the 
closest  possible  linkages  to  the 
primary  site  are  encouraged. 

— r>rograms  should  recognize  and  serve 
the  habilitative  as  well  as 
rehabilitative  needs  of  the  women 
served. 

— Appropriate  education  fur  the 
women's  children  must  be  provided 
for  or  incorporated  in  the  program. 
This  should  include  linkages  to  Head 
Start  and  Department  of  Education 
Part  H  programs. 

— Coordination  with  legal  services. 

Personnel 

— Staff  must  be  sensitized  to  and 
respectful  of  the  special  issues  related 

to  the  provision  of  services  for 
women,  including  understanding  of 
gender  issues,  relational  issues, 
histories  of  abuse. 

— The  development  of  innovative 

training  for  the  treatment  of  women  in 
residential  programs  must  be 
incorporated  in  the  program. 

— Experiential  training  for  gender  and 
cultural  competency  needs  to  be  part 
of  the  overall  training  of  staff. 

Project  Model 

— Applicants  will  find  that  a  clear 
conceptuaiizalion  of  the  project  as  a 
demonstration  grant  will  be 
inordinately  helpful,  including 


specification  of  goals,  objectives, 
activities,  and  milesiones  referred  to  a 
GOAMs 

A  demonstration  grant  requires  a 
logical  framework  that  links: 
1  The  statement  of  the  problems(s] 
'which  is  usually  based  on  a  set  of 
assumptions  about  risk /protective 
factors  for  substance  abuse); 

2.  Mechanism(s)  of  intervention;  and 

3.  Outcome(s). 

The  problem,  the  intervention  and  the 
desired  outcomes  must  be  logically 
related.  Furthermore,  these  connections 
need  to  be  described  and  explained. 

The  implication  of  the  logic 
framework  for  a  demonstration  grant  is 
that  all  intervention  activities  must  be 
logically  appropriate  for  the  problem(8) 
addressed  by  the  project;  and  all 
outcomes  must  be  logically  derived  from 
a  statement  of  the  problem{s)  and  the 
selected  intervention(s),  A 
conceptualization  articulating  the 
components  of  a  logical  framework  for  a 
demonstration  grant  has  been  called  a 
"logical  model'. 

The  logic  framework  for  a 
demonstration  grant  has  five 
components: 

1  Problem(s)  specification. 

2  Articulating  the  assumptions  and/or 
literature  findings  linking  the 
problem(s)  specified  in  (1)  above  the 
OSAP  program  goals  listed  in  the 
RFA 

3,  Identifying  the  project  objectives  for 
eliminating  the  problem(s). 

4,  Describing  the  strategies  for 
accomplishing  these  objectives. 

5,  Anticipated  consequences  of  the 
intervention  strategies  (outcomes). 
A  "logical  model"  can  be  applied  to 

both  systems  level  and  client  level 
interventions, 

A  "logic  model"  must  be  provided 
with  all  demonstration  grant 
applications. 

In  describing  the  interventions 
employed  by  the  program,  it  may  be 
helpful,  especially  in  relation  to  client 
centered  interventions,  to  provide  a 
graphic  flow  sheet  that  outlines  critical 
decision  points  related  to  interventions 
with  clients.  This  flow  sheet  represents 
a  decision  tree  that  can  illuminate  the 
applicant's  thinking  about  the 
alternatives  in  decision  making  for  the 
client  at  points  such  as  entry  into  the 
program,  progression  in  the  program, 
referral  to  more  appropriate  programs, 
et  cetera. 

Eligibility 

Applications  may  be  submitted  by 
public  organizations,  such  as  units  of 
State  or  local  governments;  or  private 
non-profit  or  for-profit  organizations. 


such  as  universities,  colleges,  hospitals, 
and  community-based  organizations. 
Women  and  minorities  are  especially 
encouraged  to  apply. 

OSAP,  PPWl  grantees  are  eligible  to 
add  a  major  residential  component  to 
their  existing  program  and  apply  for 
support  of  such  a  component  under  this 
RFA.  An  application  under  this  RFA  wil! 
be  reviewed  as  a  new  application. 
Adverse  action  on  the  new  application 
will  not  impact  the  current  PPWl  grant. 

Organizations  that  currently  have 
funding  from  the  OTl  treatment 
improvement  programs,  NIDA  Research 
Demonstration  of  Drug  Abuse  Treatment 
for  Women  of  Child-Bearing  Age  and 
Offspring  program,  or  who  have  other 
support  for  prevention/treatment 
services  for  women  with  children  may 
also  apply  for  residential  programs 
under  this  RFA. 

Period  of  Support 

Support  may  be  requested  for  a  period 
of  up  to  5  years.  Annual  awards  will  be 
made  subject  to  continued  availability 
of  funds  and  progress  achieved. 

Availability  of  Funds 

It  is  estimated  that  approximately 
$9,650,000.00  will  be  available  to  support 
up  to  a  maximum  of  10  grants  under  this 
RFA  in  Fiscal  Year  1992.  However,  the 
exact  amount  of  funding  available  will 
depend  on  the  availability  of 
appropriated  funds  and  program 
priorities  at  the  time  of  award. 

Application  Procedures 

Application  kits  (PHS  5161-1;  rev.  3/ 
89)  containing  guidance  for  completing 
OSAP  demonstration  grant  applications 
are  available  from:  National 
Clearinghouse  for  Alcohol  and  Drug 
Information  (NCADI),  P.O.  Box  2345, 
Rockville,  Maryland  20852,  Telephone: 
1-800-729-6686. 

All  applicants  should  use  Form  PHS 
5161-1,  which  contains  Standard  Form 
424.  The  number  and  title  of  this  RFA, 
"Comprehensive  Residential  Drug 
Prevention  and  Treatment  Projects  for 
Substance-Abusing  Women  and  Their 
Children.  SP-92-02",  should  be  typed 
in  item  10  on  the  face  page  of  the  PHS 
5161-1. 

Applicants  should  return  a  complete 
application  consisting  of  the  signed 
original  form  PHS  5161-1  and  the  set  of 
appendices  and  two  (2)  permanent, 
legible  copies  of  these  documents  to: 
OSAP  Programs,  Division  of  Research 
Grants,  NIH.  room  240,  5333  Westbard 
Avenue.  Bethesda,  Maryland  20892* 

'If  using  an  overnight  carrier  or  Express 
Mail,  the  Zip  Code  is  20816. 
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carrier)  must  be  clearly  marked  "OSAP 
Demonstration  Grant  for  Comprehensive 
Re-identid!  E>t'j«  Prevention  and 
Trn  !'ment  Projects  for  Substance- 
Abusing  Women  and  Their  Children". 
Applications  must  be  complete  and 
contain  all  information  needed  for 
review.  Except  where  otherwise 
required  by  these  instructions  (e.g.. 
comments  from  the  State's  Single  Point 
of  Contact),  supplementary  or  corrective 
material  pertinent  to  an  application  will 
not  be  accepted  after  the  specified 
receipt  date  unless  specifically  soHcited 
bv  c:  agreed  to  by  prior  discussion  with 
l.he  Office  of  Program  Coordination  and 
Review  (OPCR)  Review  Administrator 
of  the  Initial  Review  Group  (IRG). 
Because  there  is  no  guarantee  that  such 
late  material  will  be  accepted  or  that 
reviewers  will  consider  such  late 
material,  it  is  important  that  the 
application  be  complete  at  the  time  of 
submission. 

The  intergovernmental. review 
requirements  of  Executive  Order  12372. 
as  implemented  through  DHHS 
regulations  at  45  CFR  part  100.  are 
applicable  to  this  program.  E.0. 12372 
sets  up  a  system  for  State  and  local 
government  review  of  proposed  Federal 
assistance  applications.  AppHcants 
(other  than  federally-recognized  Indian 
tribal  govemxnentfl)  should  contact  the 
State  Single  Point  of  Contact  (SPOC)  as 
early  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
dny  necessary  instructions  on  the  State 
process.  For  proposed  projects  sen-ing 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  State.  A  current  Usting  of 
SPOCs  is  included  in  the  application  kit. 
The  SPOC  should  send  any  State 
process  recommendabons  to:  Director. 
Office  of  Program  Coordination  and 
Review.  Office  for  Substance  Abuse 
Prevention.  Rockwall  II  Bldg.,  room  630, 
t,600  Fishers  Lane.  Rockville,  Maryland 
20857.  Attn;  RFA  SP-92-02. 

The  due  date  for  State  process 
recommendations  is  60  days  after  the 
dead'me  for  receipt  of  applications.  The 
Office  for  Substance  Abuse  Prevention 
does  not  guarantee  to  accommodate  or 
explain  State  process  recommendatioris 
that  are  received  after  the  60-day  cut-off 
date. 
Single  State  Agency  Coordination 

The  application  must  include  a  copy 
of  a  letter  sent  to  the  alcohol  and  other 
drug  abuse  "Single  State  Agency"  (SSA) 
briefly  describing  the  grant  application. 
It  is  strongly  recommended  that  grantees 
coordinate  with  SSA  personnel  to 
ensure  communication,  reduce 


duplication  and  facilitate  continuity.  If 
the  target  population  falls  within  the 
jurisdiction  of  more  than  one  State,  all 
representative  SSAs  should  be  involved. 
A  list  of  SSAs  can  be  found  in  the  grant 
application  kit. 


Application  Characteristicfl 

The  narrative  section  should  be 
written  in  a  manner  that  is  self- 
explanatory  to  outside  reviewers 
unfamiliar  with  prior  related  activiUes  of 
the  applicant.  It  must  be  well-organized 
and  contain  the  information  necessary 
for  reviewers  to  understand  the  project. 
Sections  A-E.  below,  may  not  exceed  a 
total  length  of  25  single-spaced  pages. 
Sections  F  and  G  may  not  exceed  a  total 
length  of  10  pages.  Applications 
exceeding  these  page  limits  will  not  be 
accepted  for  review  and  will  be  returned 
to  the  applicant.  The  page  Hmit  will  be 
rigorously  enforced.  Suggestions  for 
page  lengths  for  specific  sub-sections  of 
the  narrative  are  merely  for  guidance 
and  may  be  modified  by  the  applicant. 
Appendices  may  be  attached  for 
technical  or  specialized  materials  but 
should  not  be  used  merely  to  extend  the 
narrative. 

Abstract— This  should  precede  the 
body  of  the  narrative,  be  single-spaced, 
and  must  not  exceed  30  lines.  The 
abstract  should  clearly  present  the  grant 
application  in  summary  form,  from  a 
"who-what-when-how-where"  point  of 
view.  It  should  allow  reviewers  to  see 
how  the  multiple  parts  of  the  application 
fit  together  to  form  a  coherent  whole. 
The  abstract  is  not  counted  toward  the 
narrative  page  total 

Table  o/Contente— Immediately 
following  the  abstract  page,  the 
applicant  is  required  to  provide  a  table 
of  contents  identifying  the  page  where 
each  section  of  the  outline  begins. 

The  Following  Sections  A-H  Replace 
the  General  Instructions  for  Conapleting 
the  Program  Narrative  of  the  Application 
Form  FHS  5161-1  (Rev.  3/89) 

A.  Specific  Aims 

Identify  the  goals  and  specific 
objections  for  the  proposed  project  and 
how  these  relate  to  the  goals  stated  in 
this  RFA.  {Suggested  length;  »^-l  page) 

B.  Background  and  Significance 

Demonstrate  famiharity  with  and 
understanding  of  previous  work  done  in 
the  area  of  the  proposed  project.  A  brief 
review  of  the  literature  and  of  other 
related  projects  or  studies,  as  well  as 
any  relevant  prior  work,  observations. 
or  experiences  of  the  applicant  should 
be  included  m  this  section.  (Suggested 
length:  1-3  pages) 


C.  Target  Population 

This  section  must  include  a  rationale, 
preliminary  analysis  and  operational 
dennition(s)  of  the  target  populaiionfs) 
in  the  proposed  project;  a  summary  of 
currently  available  data  on  the  target 
population(s)  (e.g..  incidence  and/or 
prevalence,  age.  culture,  location, 
demographic  and  socioeconom.ic 
characteristics,  mmonty  composition);  a 
discussion  of  available  human  services 
for  the  target  pop':lation(sV.  and  a 
discussion  of  the  gaps  end  otht-r 
problems  in  the  availability, 
accessibiUty,  and  appropriateness  of 
prevention,  intervention  and/or 
treatment  services  for  the  populatinn{s). 


D.  Approach /Method 


Discuss  the  approach  to  be  used  in 
conducting  the  proposed  demonstration 
project  with  attention  to  detail  This 
RFA  particularly  requires  applicants  to 
proposed  projects  with  appropriate 
comparison  or  control  groups,  settings, 
and  alternative  m.ethods  for  providing 
services  and  service  components  to 
determine  if  certain  combinations  of 
services  are  effective.  Some  possible 
areas  of  interest  are: 

1.  Comparing  the  efficacy  of  long-term 
residential  treatment  for  women  that 
pennits  them  to  reside  with  their 
children  with  (a)  other  types  of 
substance  abuse  treatment  services 
available  to  women,  e.g..  residential 
programs  which  do  not  permit  the 
children  to  remain  with  their  mothers. 
and  (b)  short-temi  .-esidential  programs 
with  less  integration  of  services; 

2.  Effective  outreach  and  retention 
strategies; 

3.  Efficacy  of  mciuding  various  service 
combinations,  eg.,  detoxification, 
employTnent  training. 

Grantees  are  encouraged  to  identify 
additional  areas  for  evaluation. 

The  following  information  must  be 
provided: 

1.  Procedures  for  gaining  access  to  the 
target  group  Applicants  should  indicate 
plans  for  dealing  with  the  difficult  issues 
of  identification,  recruitment, 
involvement,  retention,  and  follow-up 
with  these  populations. 

2.  Where  appropriate,  plans  for  any 
special  attention  to  be  given  to  the 
unique  needs  and  concerns  of  members 
of  social,  tthnic.  and  disadvantaged 
groups  Within  the  target  popu!ation(s). 

3.  A  plan  of  action  that  describes  the 
project:  discusses  how  each  activity 
related  to  the  project  will  be 
approached,  how  new  programs  will  be 
coordinated  with  existing  programs 
(where  appropriate);  and  descnbes  new 
services  that  will  be  implemented  and 
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when  they  will  be  operational.  Program 
components  should  be  related  to 
information  from  the  background  section 
of  the  proposal  (needs,  existing  services, 
previous  accomphshments). 

4-  A  "logic  model"  that  pro\'des 
reasoning  for  the  linkages  between 
specific  program  activities  and  expected 
outcomes. 

5.  Where  appropriate,  evidence  of 
coordination  with  related  Federal.  Slate, 
and  local  programs.  There  is  a  strong 
need  for  coordination  among  health, 
social  service,  voluntary  and  other 
relevant  community — based 
organizations  and  service  systems  Such 
coordinnt'on  allows  more  efficient  use 
of  funds  and  reduces  duplication  of 
services.  Demonstration  of  a  proposed 
comprehensive  and  coordinated  service 
delivery  can  be  accomplished  using  a 
variety  of  approaches.  Specific  working 
agreements  signed  by  an  official 
authorized  to  commit  their  orgnnizafion 
(pending  funding)  should  be  im  iuded  as 
appendices,  where  appropnate 
Justification  should  be  provideii  if  no 
such  working  agreements  are  included. 
Evidence  of  existing  or  previous  joint 
efforts  should  be  submitted,  if  available 
At  a  minimum,  letters  of  support  from  all 
cooperating  organizations  should  be 
provided.  Such  letters  should  be  specific 
with  respect  to  the  type  and  level  of 
commitment  (e.g..  minimum  number  of 
clients  to  be  provided  with  specified 
type  of  services,  personnel  and  other 
resources,  access  to  populations)  and 
the  intent  of  the  organizations  involved. 
Specific  working  agreements  and  letters 
of  support  should  be  attached  as 
appendices. 

6.  The  applicant  should  also  discuss 
the  anticipated  impact  of  Lhe  proiect  on 
the  problems  of  the  target  population(s) 
and  the  gaps  in  the  service  delivery 
systems  for  this  population.  The 
following  must  be  addressed; 

a.  Document  the  need  for  residential 
treatment  capacity  for  substance 
abusing  women  m  the  community, 

b.  Detail  the  number  and  demographic 
characteristics  of  individuals  to  be 
served  or  otherwise  targeted  for  each 
project  year. 

c.  State  the  anticipated  specific  program 
accomplishments  for  each  year  |e,g,. 
women  served,  pregnancy  outcomes. 
involvement  of  significant  others, 
support  for  families,  interventions 
with  infants  and  children  at  risk). 

d.  State  specific  anticipated  outcomes 
for  each  year  (e.g.,  number  of  clients 
served,  reduction  in  substance  use  in 
target  population{sl,  increase  in  skills 
and  other  evidence  of  habitation, 
milestones  in  infant  and  child 
development). 


E.  Evaluation  Plan 

The  OSAP  will  support  only  projects 
with  a  well-developed  evaluation  plan. 
As  part  of  the  applicetion  srj-ff-nmg  and 
review  processes,  applications  will  be 
examined  for  the  presence  of  a  defined 
evaluation  component.  Applications 
with  a  clearly  inadequate  evaluation 
plan  will  be  judged  to  be  incomplete  and 
will  be  returned  without  further  review. 

.'Applicants  should  have  appropriate 
evaluation  expertise  on  their  staff  or 
should  make  a^•a,^gements  for  obtaining 
such  consultation  to  assist  in  achieving 
the  above-stated  obfectives  prior  to  the 
submission  of  their  application.  The 
results  of  such  consultation  should  be 
apparent  in  the  application.  The 
hllot.ation  of  monies  for  evaluation 
should  be  consistent  with  the 
complexity  of  the  program  and  allow  for 
evaluation  pian^l.^g  and  implementation 
from  the  beginning  of  the  project  through 
completion.  It  is  expected  that  about  15 
percent  of  the  budget  will  be  required  to 
conduct  an  adequate  evaluation  of  the 
project.  The  applicant  should  document 
in  the  narrative  those  evaluation  costs 
that  they  are  requesting  OSAP  to 
support. 

Projects  funded  under  this  grant 
prog-am  must  participate  m  a  national 
evaluation.  This  is  not  a  separate 
evaluation  but  rather  one  that  will  be 
designed  to  optimizt;  the  outcome 
evaluation  potential  for  the  projects. 
individually  and  collectively,  to  assess 
the  efficacy  of  comprehensive 
residential  prevention  and  treatment 
programs  for  substance-abusing  women 
and  their  children.  Details  of  the 
national  evaluation  will  b*  shared  with 
grantees  following  the  award  of  grants 
and  will  mvolve  the  development  of 
consensus  evaluation  objectives, 
common  measuring  instruments,  and 
data  bases  to  support  assessing  common 
outcome  objectives  to  the  extent 
possible  across  the  funded  projects.  A 
detailed  description  of  the  national 
evaluation  plan  for  the  evaluation  and 
the  technical  assistance  available  under 
that  plan  will  be  communicated  to  the 
grantees  during  the  initial  stagt^s  of  the 
project. 

All  projects  must  conduct  both 
process  and  outcome  evaluations. 
Together,  the  process  and  outcome 
evaluations  should  allow  an  assessment 
of  the  extent  to  which  the  pr^!"rf« 
objectives  were  met. 

Process  evaluation  is  a  quantitative 
and  qualitative  description  of  the 
intervention,  target  population,  and  staff 
of  a  project  from  inception.  The  purpose 
of  a  process  evaluation  is  to  monitor  the 
progress  of  program  implementation,  to 
ensure  that  developmental  8oa!s  are 


achieved  and  thn'  'hi  t.^p.  t  populations 
receives  the  service  that  is  proposed. 
F*roce88  evaluation  should  clearly  and 
comprehensively  doomient  the 
relationship  o*.  the  resources  and 
program  activities  to  the  project 
objectives  so  as  to  permit  mid-project 
adjustments  as  needed  to  optimize 
project  implementation  and  ultimate 
replication. 

The  following  are  the  components  of  a 
process  evaluation: 

1.  A  description  of  the  process  by  which 
the  problem  was  defined. 

2.  A  description  of  the  target  population 
including  demographic  and  other 
relevant  characteristics,  case  finding 
and  retention  strategies. 

3.  A  description  of  the  goals  and 
objectives  of  the  project  and  the 
process  by  which  they  were  selected. 

4.  A  description  of  staff  characteristics, 
qualifications,  selection  processes  and 
activities. 

5.  A  description  of  case  finding  patterns. 

6.  A  description  of  interventions 
including  frequency,  duration,  and 
type  of  contact 

7.  Cost  data  on  a  per  chent  basis  as 
relevant  to  understanding  the  choice 
of  interventions. 

8.  A  description  of  evaluation 
procedures  including  monitoring 
instruments,  need  and  risk  assessment 
and  feedback  mechanisms. 

9.  A  description  of  dissemination  plan 
and  products  from  the  demonstration 
including  manuals  and/or  curricula. 
Outcome  evaluation  plans  should  be 

detailed  rnd  clearly  articulated.  The 
outcome  evaluation  plan  should  present 
a  plan  appropriate  to  the  project  and  of 
sufficient  rigor  to  permit  the  drawing  of 
valid  conclusions  concerning  the 
effectiveness  of  the  various  intervention 
strategies.  Outcome  variables  should  be 
derived  from  the  logic  model. 

The  data  base  design  for  the  project 
must  be  available  for  review  and  must 
be  accessible  by  computer  in  an  ongoing 
fashion.  Basehne  data  must  be  gathered 
prior  to  the  inception  of  the  program,  as 
appropriate.  Likewise,  baseline  data  for 
each  client  evaluated  and/or  enrolled  in 
the  program  must  be  obtained  and 
available  for  review.  Project  funding  is 
contingent  upon  provision  of  data  used 
in  the  grantee  evaluation  as  well  as  data 
for  the  national  evaluation. 

Projects  are  required  to  use  a 
comparison/control  group  in  their 
evaluations.  Possible  control  groups 
include: 

1.  Clients  evaluated,  but  not  accepted  in 
the  program; 

2.  Clients  who  withdraw  early  in  the 
intervention; 
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3  Clients  treated  in  other  treatment 
settings  (e.g..  outpatient). 
For  purposes  of  this  program, 
applicants  are  required  to  either 
\  Identify  comparison  groups  with 
matched  subjects  who  have  not  yet 
received  an  intervention,  as  a  means 
of  facilitating  the  attribution  of 
program  effects  to  actual  intervention; 
or 
2.  Identify  comparison  groups  with 
matched  subjects  who  receive 
treatment  in  other  substance  abuse 
treatment  settings  (e.g..  outpatient, 
short-term  hospital,  residential 
programs  that  do  not  include  children) 
as  a  means  of  facilitating  the 
assessment  of  efficacy  of  the  model  of 
long-term  residential  treatment  for 
women  with  their  children. 
Applicants  should  include  a  plan  and 
time  line  for  their  process  and  outcome 
evaluations,  both  of  which  must  be 
operational  at  the  time  the  program 
begins.  Depending  on  the  complexity  of 
the  program  and  the  degree  to  which  the 
first  year  of  funding  is  devoted  to 
implementation  and  stabilizatioa,  it  may 
be  unrealistic  to  expect  evidence  of 
effectiveness  during  the  first  year. 
i^Dweve^,  it  is  advisable  to  indicate  how 
the  program  will  collect  such  data  on  a 
trial  or  pilot  basis,  as  well  as  to  provide 
baseline  information  for  comparison 
purposes. 

If  the  proposed  project  contains 
linkages  with  other  programs,  the 
evaluation  should  address  the  total 
comprehensive  service  array  and  not 
just  the  specific  services  provided  by  the 
applicant. 

For  both  outcome  and  process 
evaluations,  applications  should  provide 
an  evaluation  design,  including  a 
description  of  the  proposed  instruments 
(with  copies  added  as  appendices  if 
available),  a  schedule  and  procedure  for 
the  collection  of  data,  and  a  description 
of  the  data  analysis  plan.  The  individual 
developing  the  evaluation  design  should 
be  identified  and  the  resume  of  the 
proposed  evaluator  included  with  the 
application.  The  working  relationship  of 
the  evaluator  to  the  clinical  staff  should 
be  described.  Applicants  are  strongly 
encouraged  to  seek  out  an  individual  or 
collaborating  institution  with 
documented  evaluation  expertise. 
(Suggested  length  2-3  pages) 

F.  Project  Staffing.  Management  and 
Organization 

1  Organizational  Structure 

Provide  a  narrative  description  of  the 
organizational  structure  of  the  proposed 
demonstration  project.  This  description 
should  clearly  indicate  the 
organizational  relationships  and 


responsibilities  of  the  Project  Director 
and  each  project  unit  or  activity.  It 
should  also  indicate  the  percentage  of 
time  devoted  to  the  project  by  all  staff. 
Indication  should  be  provided  as  to 
which  positions  require  new  hiring.  The 
program  evaluator  position  must  be 
defined  and  the  curriculum  vitae  of  the 
evaluator  provided  as  an  appendix  to 
the  application. 

The  responsibilities  and  composition 
of  Boards — of  Supervisors.  Directors. 
Trustees,  and/or  Advisors — should  be 
included,  where  applicable.  Provide  a 
description  of  organizational 
relationships  between  the  applicant  and 
other  State/local  level  health  and 
human  services  agencies  as  these  relate 
to  the  proposed  project.  If  the  applicant 
agency  is  responsible  to  or  receives 
program  and/ or  management  direction 
from  a  State,  regional,  or  other  office  or 
agency,  this  relationship  should  be 
cleariy  described.  An  organizational 
chart  should  be  provided,  as  an 
appendix,  which  illustrates  relationships 
and  lines  of  responsibility. 

2.  Organizational  Capability 

Provides  evidence  that  the 
organization  is  capable  of  implementing 
the  proposed  project.  Specific  attention 
must  be  given  to  the  organization's 
capacity  to  acquire  and  maintain  an 
appropriate  residential  facility  for 
women  and  children.  Documentation  of 
experience  in  similar  or  other  relevant 
activities,  access  to  the  target 
population(s).  expertise  in  service 
delivery  and  evaluation,  experience  in 
developing  and  effectively  using  inter- 
organizational  agreements,  and  other 
indications  of  capability  should  be 
provided  as  appropriate.  The  use  of 
external  expertise  is  encouraged  when 
helpful  (e.g..  evaluation  consultants)  and 
should  also  be  presented  in  this  section. 

3.  Staffing  Pattern 

Biographical  sketches  should  be 
included  in  a  readily  identifiable 
appendix.  These  sketches  should  not  be 
counted  toward  the  page  limit. 
Experience  and/or  training  pertinent  to 
the  proposed  project  should  be 
highlighted. 

Job  descriptions  must  be  submitted,  as 
an  appendix,  for  each  key  professional 
position  identified  in  the  proposed 
budget.  Only  one  job  description  needs 
to  be  submitted  for  identical  positions. 
Job  descriptions  should  include:  job  title. 
description  of  duties  and 
responsibilities,  qualifications  for 
position,  supervisory  relationships, 
skills  and  knowledge  required,  prior 
experience  required,  educational 
background  required,  and  job  site  {if 
appropriate).  Documentation,  signed  by 


an  official  authonzed  to  comnit  the 
collaborating  organization,  should  be 
provided  to  assure  that  staff  loaned  to 
the  project  from  other  units  or  agencies 
will  be  available  for  the  amount  of  time 
required. 

The  narrative  must  include  a  brief 
section  describing  how  staff  will  be 
recruited  and  selected,  and  whether  any 
particular  mix  of  background,  skills, 
and/or  personal  qualities  is  proposed. 
The  relationship  of  staff  characteristics 
to  the  objectives  of  the  demonstration 
project  should  be  discussed. 

Consideration  must  be  given  to  the 
use  of  multidisciplinary  staff  and  staff 
representative  of  the  sexual,  ethnic,  and 
cultural  characteristics  of  the  population 
to  be  served. 

4.  Project  Task  Plan 

The  management  plan  must  include  a 
description  of  tasks  to  be  performed, 
their  sequence,  performance  schedule, 
and  their  relationship  to  each  other.  The 
accomplishment  of  these  tasks  should 
be  related  to  the  project  goals  and 
objectives,  as  well  as  to  the 
management  of  the  project.  The  level  of 
effort  required  for  each  task  also  should 
be  shown.  This  may  be  in  the  form  of  a 
PERT  or  GANTT  chart. 

G  Resources 

Describe  the  facilities,  equipment. 
services,  and  other  resources  available 
to  carry  out  the  project,  justify  requested 
resources.  List  other  sources  of  Federal 
or  non-Federal  funding  impacting  on  this 
or  related  programs. 

Also,  describe  planned  activities  to 
secure  continued  financial  support  for 
the  program  beyond  the  OSAP- 
supported  demonstration  grant,  if  the 
project  is  successful. 

Other  Support:  The  following 
information  must  be  provided  in  a 
specially  labeled  appendix,  "Other 
Support." 

'■Q'her  Support"  refers  to  all  current 
or  pending  support  related  to  this 
application.  Application  organization 
are  rem.inded  of  the  necessity  to  provide 
full  and  reliable  inform.ation  regarding 
"other  support."  i.e.,  all  Federal  and 
non-Federal  active  or  pending  support. 
Applicants  should  be  cognizant  that 
senous  consequences  could  result  if 
failure  to  provide  complete  and  accurate 
information  is  construed  as  misleading 
the  PHS  and  could  therefore  lead  to 
delay  in  the  processing  of  the 
application.  Is  signing  the  face  page  of 
the  application,  the  authorized 
representative  of  the  applicant 
organization  certifies  that  the 
application  information  is  accurate  and 
complete. 
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For  your  organization  and  key 

organizations  that  are  collaborating  with 
you  in  this  proposed  project,  list 
currenlly  active  support  and  any 
applications/proposals  pending  review 
or  funding  that  relate  to  the  project,  if 
none,  state  "none." 

For  all  active  and  pending  support 
listed,  also  provide  the  following 
information; 

1.  Source  of  support  (including 
identifying  number  and  title} 
2  Dates  of  entire  project  penod. 

3.  Annual  direct  costs  supported/ 
requested. 

4.  Brief  description  of  the  project. 

5.  Whether  the  project  overlaps, 
duplicates,  or  in  any  other  way  relates 
to  the  present  application.  If  so. 
delineate  and  justify  the  nature  and 
extent  of  any  programmatic  and/or 
budgetary  overlaps. 

//  Participant  Protection 

Applicants  and  awardees  are 
expected  to  develop  and  implement 
appropriate  procedures  to  address 
confidentiality  and  other  ethical  issues 
pertinent  to  the  protection  of 
participants  in  proposed  projects.  This  is 
especially  critical  in  those  projects 
where  individually  identifiable,  pnvate 
information  will  be  collected.  Awardees 
must  agree  to  maintain  the 
confidentiality  of  alcohol  and  drug 
abuse  client  data  in  accordance  with  the 
Code  of  Federal  Regulations,  42  CFR 
part  2,  "Confidentiality  of  .Mcohol  and 
Drug  Abuse  Patient  Records." 

This  section  of  the  apphcation  should 
provide  the  information  requested 
below.  Note:  Some  of  this  information 
may  appear  in  other  sections  of  the 
narrative;  however,  to  evaluatf  the 
adequacy  of  plans  to  address 
confidentiality  and  other  ethici^! 
concerns,  this  information  should  be 
included  in  this  section  as  well  Based 
on  the  information  provided,  the  OSAP 
will  determine  whether  provisions  for 
the  protection  of  participants  appear 
adequate  or  whether  further  provisions 
are  needed.  Awards  of  applications 
otherwise  recommended  for  approval 
will  not  be  made  unless  adequate 
protection  of  participants  is  assured.  No 
page  limitation  applies  to  this  section  of 
the  application. 

1.  Target  popu/ationfs):  (a)  Describe 
the  sociodemographic  characteristics  of 
the  target  population(s).  mcluding  age. 
gender,  racial/ethnic  composition,  and 
other  distinguishing  characteristics  (e.g.. 
children  of  substance  abusers,  pregnant 
women,  institutionalized  individuals,  or 
other  special  population  groups),  (b) 
Specify  the  criteria  for  inclusion  or 
exclusion  of  participants  and  explain 
the  rationale  for  these  criteria. 


2.  Recruitment  and  Selection  fa) 
Summarize  the  recruitment  and 
selection  procedures,  including  the 
circumstances  under  which  participants 
will  be  sought  and  who  will  seek  it.  (b) 
Identify  any  potentially  coercive 
elements  that  may  be  present  (e.g.,  court 
orders  mandating  individuals  to 
participate  in  the  prevention/ 
intervention)  and  how  the  project 
proposes  to  deal  with  these, 

.3  Data  Collection,  (a)  Identify  she 
sources  (e.g..  youth,  parents,  others!  and 
kinds  of  individually  identifiable  data 
that  are  to  be  obtained  and  maintained 
on  participants,  (b)  Include,  in  an 
appendix  to  the  application,  copies  of  all 
instruments  and  interview  protocols  that 
will  be  used,  (c)  Specify  the  procedures 
that  will  he  implemented  to  ensure 
privacy  and  confidentiality,  including  by 
whom  and  how  data  will  be  collected, 
how  and  where  data  will  bf  stored  who 
wiU/will  not  have  access  to  infonnafion, 
and  how  the  identify  of  participants  will 
be  safeguarded  (e.g..  through  the  use  of  a 
coding  system  on  data  records) 

4  Potential  Risks:  (a)  Identify  a.nd 
descnbe  any  foreseeable  physical, 
medical,  psychological,  social,  legal,  or 
other  risks  or  adverse  effects  due  eithe' 
to  the  intervention  or  to  the  evoluatmn 
activities,  fb)  Describe  the  procfdurps 
that  will  be  followed  to  minimize  or 
protect  participants  against  the  risks 
identified  above,  including  risks  to 
confidentiality  (c)  Where  appropriate. 
discuss  provisions  for  providing  needed 
professional  intervention  m  the  event  of 
adverse  effects  to  participants. 

5.  Consent  Procedures:  (a)  Specify 
what  information  will  be  provided  to 
participants  regarding  the  nature  and 
purpose  of  their  participation;  the 
voluntary  nature  of  their  participation; 
their  right  to  withdraw  from  the  project 
at  any  time,  without  prejudice; 
anticipated  use  of  data;  procedures  for 
maintaining  confidentiality  of  the  data; 
potential  risks;  and  procedures  that  will 
be  implemented  to  protect  participants 
against  these  risks  .Note;  If  the  project 
poses  potential  physical,  medical, 
psychological,  legal,  or  other  risks, 
awardees  may  be  required  to  obtain 
written  informed  consent,  (b)  Indicate 
whether  it  is  planned  to  obtain  informed 
consent  from  participants  and/or  their 
parents  or  legal  guardians,  and  describe 
the  method  of  documenting  consent. 
[E.g.:  Are  consent  forms  read  to 
individuals?  Are  prospective 
participants  questioned  to  ensure  they 
understand  the  forms'  Are  they  given 
copies  of  what  they  sign?  Include  copies 
of  sample  (blank)  consent  forms  in  an 
appendix  to  the  application.!  Note:  In 
obtaining  consent,  no  language  should 
be  used  which  implies  that  tiie 


participant  waives  or  appears  to  waive 
any  legal  rights,  or  that  the  participant 
releases  the  institution  or  its  agents  from 

liability  for  negligence. 

Review  Process 

Applications  submitted  in  response  to 
this  RFA  will  be  reviewed  for  technical 
merit  in  accordance  with  established 
PHS/ADAMHA  objective  review 
procedures  for  grants.  The  Division  of 
Research  Grants,  NIH,  serves  as  a 
central  point  for  the  receipt  of 
applications.  Applications  will  be 
screened  for  completeness  and 
compliance  with  instructions  for 
submission.  .\ri  application  will  not  be 
accepted  for  revuw  .md  will  be  returned 
to  the  appbcanl  ,f 

1.  If  is  received  after  the  Receipt  Dale; 

2.  It  is  incomplete; 

3.  It  is  illegible; 

4.  It  exceeds  the  specified  page  limits; 

5  It  does  not  conform  to  instructions  for 
format;  or 

6.  The  material  presented  is  insufficient 
to  permit  an  adequate  review  (e.g.,  not 
havmg  a  bona  fide  residential 
component,  lackirjg  a  comprehensive 
treatment  and/or  prevention 
component,  or  having  a  cleariy 
inadequate/incomplete  evaluation 
plan). 

Returned  applications  may  not  be 
resubmitted  for  the  single  receipt  date  of 
this  RFA. 

Applications  that  are  accepted  for 
review  will  be  assigned  to  an  Initial 
Review  Group  (IRG).  The  IRG, 
composed  prunanly  of  non-Federal 
experts,  will  review  applications  for 
technical  merit.  Notification  of  the  IRG's 
recommendation  will  be  sent  to  the 
applicant  after  the  initial  review.  In 
addition,  applications  will  receive  a 
second-level  review  by  the  National 
Advisory  Committee  on  Substance 
Abuse  Prevention,  whose  review  may  be 
based  on  policy  considerations  as  well 
as  lechnical  merit  Applications  may  be 
considered  for  funding  only  if  the 
Advisory  Committee  concurs  with  the 
IRG's  recommendation  for  approval. 

Review  Criteria 

Criteria  for  technical  merit  review  of 
applications  will  include: 

— Relevance  of  project  objectives  to  the 
OSAP  program  goals  and  objectives, 
as  stated  in  this  RFA 

— Adequacy  of  information  docimienting 
the  needs  and  availability  of  the 
target  population(s);  appropriateness 
and  soundness  of  procedures  for 
client  identification  and  recruitment; 
and  adequacy  of  procedures  to  be 


13366 


Federal  Register  /  Vol.  57.  No.  74  /  Thursday.  Apr.l  16.  1992  /  Notices 


implemented  to  ensure  confidentiality 
of  client  data 

Evidence  of  familiarity  with  the 
relevant  literature  and  state  of  the  art 
in  alcohol  and  other  drug  prevention, 
treatment,  and  rehabilitation 
Adequacy  and  appropriateness  of  the 
prevention  and  treatment 
interventions  approach  as  it  relates  to: 
meeting  specific  goals  and  objectives; 
and  addressing  the  multiple  needs  of 
the  target  population(s),  including 
attention  to  co-morbidity  issues 
-Potential  for  widespread  replicability 
Clarity,  adequacy,  appropriateness, 
and  feasibility  of  the  evaluation  plan 

—Evidence  of  coordination  with 
relevant  State  and/or  local  alcohol 
and  other  drug  abuse  prevention 
programs,  treatment  or  rehabilitation 
programs,  health  care  facilities, 
community  or  voluntary  groups,  and/ 
or  other  relevant  programs  and 
systems;  and,  where  appropriate, 
documentation  of  specific 
commitments  and  support  from  these 
organizations 

—Where  appropriate,  evidence  that  the 
proposed  project  is  ethnically, 
racially,  and  culturally  relevant  (for 
example,  professional  staff  with 
documented  experience  in  culturally 
relevant  programs,  or  documentation 
of  special  efforts  to  develop  materials 
that  are  specific  to  the  target 
population) 

— Adequacy,  appropriateness,  and 
feasibility  of  the  project  management 
plan;  reasonableness  of  the  proposed 
budget;  and  evidence  of  the 
organization's  capability  and  the 
qualifications  and  experience  of  the 
project  director,  consultants,  and 
other  key  staff  to  implement  the 
project  successfully 

Award  Cntena 

Applications  recommended  for 
approval  by  the  Advisory  Committee  on 
Substance  Abuse  Prevention  will  be 
considered  for  funding  on  the  basis  of: 
— Overall  technical  merit  of  the  project 
as  determined  by  the  initial  review 
process 
—Geographical  and/or  urban/rural 

balance 
— Balance  among  types  of  inter\'entions. 

approaches,  and  target  populations 
— Availability  of  funds 
— Focus  on  any  of  the  following 
populations:  women  in  public  housing; 
women  in  the  juvenile/criminal  justice 
system;  women  infected  with  HIV  and 
their  sexual  partners,  homeless 
women,  disadvantaged  women  and 
low-income  women 
— Evidence  of  support  for  the  proposed 
project  from  the  Single  State 
Authority  for  Drug  and/or  Alcohol 
Abuse,  find  the  State  Public  Health 
Aaenc» 


Terms  and  Conditions  of  Support 

Grant  funds  may  be  used  for  expenses 
clearly  related  and  necessary  to  carry 
out  the  described  project,  including  both 
direct  costs  which  can  be  specifically 
identified  with  the  project  and  allowable 
indirect  costs  of  the  organization.  In 
order  to  recover  allowable  indirect 
costs,  it  may  be  necessary  to  negotiate 
and  establish  an  indirect  cost  rate 
(unless  such  a  rate  has  already  been 
established  for  the  applicant 
organization).  For  information  and 
assistance  regarding  the  timing  and 
submission  of  an  indirect  cost  rate 
proposal,  you  should  contact  the 
appropriate  DHHS  Division  of  Cost 
Allocation  office  referenced  in  the  list  of 
"Offices  Negotiating  Indirect  Cost 
Rates,"  included  in  this  program's 
application  kit. 

Funds  cannot  be  used  to  supplant 
current  funding  for  existing  activities. 
Funds  cannot  be  used  for  the  purchase 
of  a  facility  to  house  any  portion  of  the 
proposed  program.  Any  funds  proposed 
to  be  utilized  for  renovation  expenses 
must  be  detailed  and  linked  directly  to 
programmatic  activities.  Any  lease 
arrangements  in  association  with  the 
proposed  program.utilizing  OSAP  funds 
may  not  extend  beyond  the  project 
period  or  cover  nonprogrammatic 
activities. 

Alterations  and  renovations.  Costs  for 
alterations  and  renovations  (A&R)  will 
be  allowable  where  such  A&R  is 
necessary  for  the  success  of  the 
program,  subject  to  the  Public  Health 
Service  (PHS)  Grants  Policy  Statement 
which  states  that,  "The  amount 
budgeted  or  used  for  A&R  under  a  single 
grant  during  three  consecutive  budget 
periods  (whether  or  not  the  3  years 
overlap  two  distinct  competitive 
segments  of  support)  cannot  exceed  the 
lesser  of  $150,000  or  25%  of  the  total 
funds  reasonably  expected  to  be 
awarded  by  PHS  for  direct  costs  for 
such  three-year  period.  The  maximum 
amount  of  PHS  grant  funds  that  may  be 
applied  to  any  single  A&R  project  is 
$150,000."  Construction  Costs  are  not 
Allowed. 

Allowable  items  of  expenditure  for 
which  grant  support  may  be  requested 
include: 

1.  Salaries,  wages,  and  fringe  benefits  of 
professional  and  other  supporting 
staff  engaged  in  the  project  activities; 

2.  Travel  directly  related  to  carrying  out 
activities  under  the  approved  project 

3.  Supplies,  communications,  and  rental 
of  space  directly  related  to  approved 
project  activities; 

4.  Contracts  for  performance  of 
activities  under  the  approved  project; 
and 


5.  Other  such  items  necessary  to  support 

project  activities. 

The  budget  should  accurately  reflect 
the  utilization  of  funds  in  accordance 
with  the  expected  phase  in  of  the 
program  and  its  conclusion  as  a 
demonstration  program.  A  time  line 
showing  the  proposed  utilization  of 
funds  in  accordance  with  the 
establishment  and  operation  of  different 
components  of  the  program  will  be 
helpful  in  determining  the 
appropriateness  of  the  proposed  budget. 
Thus,  a  detailed  first  year  budget  and 
detailed  budgets  for  future  years  are 
required. 

Grantees  are  required  to  provide 
assurances  that  they  will  participate  in 
the  national  cross-site  evaluation. 

Grants  must  be  administered  in 
accordance  with  the  PHS  Grants  Policy 
Statement  (Rev.  October  1,  199C)) 

Federal  regulations  at  Title  45  CFR 
Parts  74  and  92.  generic  requirements 
concerning  the  adm.inistration  of  grants. 
are  applicable  to  these  awards 

Progress  reports  will  be  required  and 
specified  to  awardees  in  accord  with 
PHS  Grants  Policy  requirements  The 
progress  reports  must  include  an  update 
on  goals,  objectives,  activities,  and 
milestones  (GO.AMs). 

OSAP  Application  Receipt  and  Review 
Schedule 


Receipt  date 


IRG  rev)ew 


June  22.  1992  ....  Juty/August 
I      1992 


Earliest  start 
date 


September  21, 
1992 


Consequences  of  ?  ate  Submission 

Applications  rec  ived  after  the  above 
receipt  date  will  be  returned  to  the  applicant 
without  review 

Contacts  for  Additional  Information 

Questions  concerning  program  issues 
or  grants  management  issues  may  be 
directed  to  the  offices  listed  below: 
Division  of  Demonstrations  and 
Evaluation,  Office  for  Substance 
Abuse  Prevention,  Rockwall  II 
Building,  room  9B03,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  (301) 
443-4564. 
Maternal  and  Child  Health  Bureau, 
Health  Resources  and  Services 
Administration.  Parklawn  Building. 
room  18A-31,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
5720. 
Grants  Maoatjement  Unit.  Office  for 
Substance  Abuse  Prevention. 
Rockwall  II  Building,  6lh  Floor,  5600 
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Fishers  Lane,  Rockville,  Maryland 

20857,  (301)443-3958, 

The  reporting  requirements  contained 
in  this  announcement  are  covered  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  OMB  Approval 
Number  0937-0189. 

(The  Catalog  of  Federal  Domestic  Assistance 

nu.Tsber  for  this  program  is  93.937) 

Joseph  Leone, 

Associate  Administrator  for  Management, 

Alcohol.  Drug  Abuse,  and  Mental  Health 

Administration. 

(FR  Doc.  92-8870  Fiied  4-i,V9:,  8:45  am] 

BILUNG  CODE  4160-20-M 


HeaKh  Resources  ar»d  Services 
Administration 

Special  Project  Grants  and 
Cooperative  Agreements;  Maternal 
and  Child  Health  Services;  Federal  Set- 
Aside  Program 

agency:  Health  Resources  and  Services 
.'\dministration  (URSA),  Public  Health 
Service.  HHS. 
action:  Notice  of  availability  of  funds. 

summary:  The  Maternal  and  Child 
Health  Bureau  (MCHB1,  HRSA. 
announces  that  fiscal  year  (F\')  1992 
funds  are  available  for  grants  and 
cooperative  agreements  for  the 


following  activities-  Maternal  and  Child 
Health  (MCH)  Special  Projects  of 
Regional  and  National  Significance 
(SPRANS).  including  special  MCH 
improvement  pn.ijeits  which  {ontribute 
to  the  health  of  mothers,  children,  and 
children  with  special  health  care  needs; 
MCH  research  and  training;  genetic 
disease  testing,  counseling  and 
information  services:  and  hemophilia 
diagnostic  and  treatment  c  enters. 
Awards  will  be  made  under  the  program 
authority  of  section  502(a)  of  the  Social 
Security  Act.  the  MCH  Federal  Set- 
Aside  Program. 

Of  the  approximately  $92.6  million 
available  for  SPR.^NS  activities  in  FY 
1992,  about  $20.9  million  will  be 
available  to  support  approximately  208 
new  and  competing  renewal  projects  at 
an  average  of  $100, .WO  per  award  for 
one  year  under  the  MCH  SPRANS 
Federal  Set-Aside  f^ogram.  The 
remaining  funds  will  be  used  to  support 
continuation  of  existing  SPRANS 
projects.  The  actual  amounts  available 
for  awards  and  their  allocation  may 
vary,  based  on  the  volume  and  quality 
of  applications.  Awards  are  made  for 
grant  periods  which  generally  run  from  1 
up  to  5  years  in  duration.  Funds  for  the 
MCH  Federal  Set-Aside  Program  are 
appropriated  by  Public  Law  102-170. 
The  regulation  im.plcmenting  the  Federal 


Set-Aside  Program  was  published  in  the 
March  5, 1986,  issue  of  the  Federal 
Register  at  51  FR  7726  (42  CFR  part  51a). 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a   ' 
PHS-ied  national  activity  for  setting 
priority  areas.  The  MCH  Block  Grant 
Federal  Set-Aside  Program  addresses 
issues  related  to  the  Healthy  Period  2000 
objectives  of  improving  maternal,  infant, 
child  and  adolescent  health  and 
developing  service  systems  for  children 
at  risk  of  chronic  and  disabling 
conditions.  Potential  applications  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474-0 
or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  20402-9325.  (telephone: 
202-783-3238). 

DUE  DATES:  The  HRSA.  through  this 
notice,  invites  potential  applicants  to 
request  application  packages  for  the 
particular  program  category  in  which 
they  are  interested,  and  to  submit  their 
applications  for  funding  consideration. 
Deadlines  for  receipt  of  applications 
differ  for  the  several  categories  of  grants 
and  cooperative  agreements.  These 
deadlines  are  as  follows: 


MCH  Federal  Set-Aside  Gram  and  Cooperative  Agreement  Cowpe-'''^ 

BY  Category  FY  1992 


NS  Deadline,  .Aaard,  and  Funding  Information 


Fundir>g  source  category 


Application  transmittal  deadline 


Estimated  nomtwf 
o4  awards 


Estimated  amounts 
available 


Project  penod 


(1)  Grants  in  the  following  a-eas 

11     Research       

1.2  Tramtng 

1.2  1      Long  term  

1,2.2     Continuing  Eou-cration 

13    Genetic   Disease  Testing    Counsel- 

11^  and  mfcxmation 
1  4     Special    MCh    imp'cven^nt    Projects 

iMCHiP)  ot  Regional  and  National  StgnrfL 

cance  in  the  toUowmg  areas 

1.4  1  Maternal,  Irfart,  C^.na  e"C  Ado- 
lescent Health 

1,4  2  Speoal  State  MCH  P'ograr^  Ac- 
tr«iiies  <or  Penary  Preventive  C.are  tor 
Children 

1.4  3    CSHCN  Qjit-jrai  Competence 

1.4  4  Hemophilia  Center/Title  V  Col- 
laboration 

145  Data  Utiiization    

146  Heatthy  Tomorrowrs  Fartnefship 
(or  Children 

1,4  7    Fieid-lnmated  Protects  

(2)  Cooperatrve   Agreements   (MCH'Ps'-   m 
the  tollowing  areas 

2  1  Hemophilia  DiagrKistic  ar<s  Treat- 
ment Centers- 

22  Partnership  ^or  mtor-^at'on  gnd 
CommonicatiOh  {PV2) 

2  3  Injury  Prevention  Resource  and 
Technical  Assistance  Centers 

2  4  ln(un^'  Prevention  Targeted  Re- 
source Centers 


August  1,  1992 _ 

May  28,  1992 

July  1.  1992 

May  26.  1992 

ju'*  5    1992 „ „. 

July  31.  1992 

May  28.  1992 

June  ir   1992 

June  15.  1992 

June  19,  1992 

July  1,  1992,  Octotjer  i,  1992 

June  5,  1992 

May  21.  1992 

Jjne  1    1992 „.. 

June  '    1992 


Up  to  20 

30... 

Up  to  15 
Up  to  18 

Up  to  25 
60 

1 

4 

Up  to  8.. 

5 

10-15. 

1 

2 

1 

3 


$2.5  million 

$5.3  franon 
$500.000.... 
$2.3  milbon 

$3.2  mllhon 
$1.8  million 

$275.000.... 
$200,000... 

$950,000... 
$250.000.... 

$500,000.... 

$2  million... 
$300.000... 
$350,000.... 
$450.000... 


Up  to  5  years. 

Upto  Syeara. 
UptoSyeais. 
2-3  years. 


Upto3yeart. 
Up  toSyeart. 

3yeart. 

Up  to  3  years. 

1-3  years 
5  years 

UptoSyears. 

Syaars. 
Syaai*. 
3yMrt. 
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To  receive  consideration,  all 
applications  must  be  sent  to  the  Chief. 
Grants  Mandgptnent  Branch.  Office  of 
Program  Support.  MCHB.  at  the  address 
below,  and  must  be  received  by  the 
close  of  business  on  the  dates  indicated 
in  the  table  above.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either  (1)  received  on  or  before 
the  deadline  date;  or  (2)  postmarked  on 
or  before  the  deadine  date  and  received 
in  time  for  submission  to  the  review 
committee.  A  legibly  dated  receipt  from 
a  commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  In  lieu  of  a 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing.  Grant  applications  sent 
elsewhere  or  received  after  the  deadline 
:'..:'-'  a'?  s;^biect  to  r'^turr 
FOfl  FURTHER  INFORMATION  COfiTACT 
John  r,Hi;iL..;n.n  (ih.pf.  Grants 
Ma.oage.Tier.t  Drancn.  Office  of  Program 
Support,  MCHB.  room  18-12.  Parklawn 
Building.  5600  Fishers  Lane,  Rockville. 
Mar>'land  20857,  telephone  301-443- 
1440.  Requests  should  specify  the 
category  or  categories  of  activities  for 
which  an  application  is  requested  so 
that  the  appropriate  forms,  information 
and  m.aterials  may  be  provided.  In 
addition  to  providing  application 
materials,  the  Grants  Management 
Officer  is  available  to  provide 
assistance  on  business  management 
issues.  Applicants  for  research  projects 
will  use  Form  PHS  398.  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  control  number  0925-0001. 
Applicants  for  training  projects  will  use 
Form  PHS  6025-1.  approved  by  OMB 
under  control  number  0915-0060. 
Applicants  for  all  other  projects  will  use 
application  Form  PHS  5161-1  with 
revised  facesheet  DHHS  Form  424. 
approved  by  OMB  under  control  number 
0937-0189. 

Requests  for  technical  or 
programmatic  information  should  be 
directed  to:  Audrey  H.  Nora.  M.D.. 
M.P.H..  Acting  Director.  Maternal  and 
Child  Health  Bureau.  HRSA.  Room  18- 
05.  Parklawn  Building.  5600  Fishers 
Lane,  Rockville.  Maryland  20857. 
Requests  for  category-specific  technical 
information  should  be  directed  to  the 
contact  persons  identified  below  for 
each  category  cc. erpd  hy  this  notice. 
SUPPLEMENTARY  IMFORMATION:  To 
facilitate  the  use  of  this  announcement, 
information  in  this  section  has  been 
organized,  as  outlined  in  the  Table  of 
Contents  below,  into  a  discussion  of  the; 
Program  Background.  Overall  Review 
Criteria,  SPRANS  Program,  and  Eligible 
Applicants.  In  specific  funding 
categories  and  sub-categories  and  for 
each  category  and  sub-category. 


information  is  presented  under  the 
following  headings: 

•  Application  Deadline 

•  Purpose 

•  Priorities 

•  Grants/Amounts 

•  Specific  Review  Criteria 

•  Contact 

Table  of  Contents 

1.  Program  Background  and  Objectives 

2.  Specific  Concerns 

3.  Overall  Review  Criteria 

3.1  Category  Specific  Criteria 

3.2  General  Cnteria 

3.3.  Approved  Applications  Fundijig 
Criteria 
4  Special  Projects  of  Regional  and  National 
SigniTicance 

4.1.  Grants 

4.1 1.  Category:  Research 

4.1.2.  Category:  Training 

4.1.2J^.  Sub-category:  Long  Term  Training 
4.1.2.2.  Sub-category:  Continuing  Education 

4.1.3.  Categorj':  Genetic  Disease  Testing. 
Counseling  and  lofonnation 

4.1.4.  Category:  Maternal  and  Child  Health 
improvement  Projects 
4.1.4  1.  Sub-category:  Maternal  Infant. 
Child,  and  Adolescent  Health 

4.1.4.2.  Sub-category:  Special  State  MCI  I 
Staff  Development  Activities  in  Primarj/ 
Preventive  Care  for  Children 

4.1.4.3.  Sub-category:  Children  with  Special 
Health  Care  Needs  Cultural  Competency 
Systems  Development 

4.1.4.4.  Sub-category:  Hemophilia 
Treatment  Center  Network/State  Title  V 
Collaborative  Systems 

4  1  4.S  Sub-category:  Data  UtiUzation  and 
Enhancement 

4.1.4.6.  Sub-category:  Healthy  Tomorrows 
Partnerships  for  Children 

4.1.4.7.  Sub-category:  Field-Initiated 
Projects 

4.2.  Cooperative  Agreements 

4-2.1.  Category:  Hemophilia  Diagnostic  and 

Treatment  Centers  Information 
4  2.2.  Category:  Partnerships  for 

Information  and  Communication 
4  2.3.  Category:  Injury  Prevention  Resource 

and  Technical  Assistance  Center 
4.2.4.  Category:  Injury  Prevention  Targeted 

Resource  Centers 
5.  Eligible  Applicants 

1.  Program  Background  and  Objectives 

Under  Section  502  of  the  Social 
Security  Act,  as  amended  by  the 
Omnibus  Budget  Reooncilia^ion  Act 
(OBRA)  of  1989, 12.75  percent  of 
amounts  appropriated  for  the  Maternal 
and  Child  Health  Services  Block  Grant 
in  excess  of  $600  million  are  retained  by 
the  Secretary  of  Health  and  Human 
Services  (HHS)  for  special  Community 
Integrated  Service  Systems  projects 
under  section  501(a)(3)  of  the  Act.  Of  the 
remainder,  15  percent  of  the  funds  are  to 
be  retained  by  the  Secretary  to  enable 
him  (through  grants,  contracts,  or 
otherwise)  to  provide  for  special 
projects  of  regional  and  national 


significance,  research,  and  training  with 
respect  to  maternal  and  child  health  and 
children  with  special  health  care  needs 
(including  early  intervention  training 
and  services  development):  for  genetir. 
disease  testing,  counseling,  and 
informatinn  development  and 
dissemination  programs;  for  grants 
{including  funding  for  comprehensive 
hemophilia  diagnostic  treatment 
"centers)  relating  to  hemophilia  without 
regard  to  ase:  and  for  the  screening  of 
newborns  for  sickle  cell  anemia,  and 
other  genetic  disorders  and  foliow-up 
services  The  MCli  SPRANS  set-aside 
was  established  in  1981.  Support  for 
projects  covered  by  this  announcement 
will  come  from  these  SPRANS  funds. 

2.  Special  Concerns 

In  its  administration  of  the  MCH 
Services  Block  Grant,  the  MCHB  places 
special  err.phasis  on  improving  service 
delivery  So  women  and  childi-en  from 
culturally  identifiable  populations  who 
have  been  disproportionately  affected 
by  barriers  to  accessible  care  This 
means  that  SPRANS  projects  are 
expected  to  serve  and  appropriately 
involve  in  project  activities  members  o! 
ethnoculturally  distinct  groups,  unless 
there  is  compelling  programmatic  or 
other  justification  for  not  including 
either  women  or  persons  from  culturally 
distinct  populations.  The  MCJiB  s  intent 
is  to  insure  that  project  outcomes  arc  of 
benefit  to  culturally  distinct  populations 
and  to  insure  that  the  broadest  possible 
representation  of  culturally  distinct  and 
historically  underserved  groups  is 
supported  through  programs  and 
projects  cnsponsorcd  by  the  MCHB. 

Projects  supported  under  SPRANS  are 
expected  to  be  part  of  community-wide, 
comprehensive  initiatives,  to  reflect 
appropriate  coordination  of  primary 
care  and  public  health  activities,  and  to 
target  HRS.A  resources  effectively  to  fill 
gaps  in  the  Nation's  health  system  for 
at-risk  mothers  and  children.  This 
applies  especially  to  projects  in  the  15 
communities  in  the  Nation  which  have 
received  grants  from  HRSA  under  the 
President  s  Healthy  Start  initiative. 
Grantees  in  these  communities 
providing  services  related  to  activities  of 
a  Healthy  Start  program  are  expected  to 
coordinate  their  projects  with  the 
Healthy  Start  comrrunities  include 
Aberdeen  Area  Indian  Reservation.  NE/ 
ND/SD;  Baltimore.  .MD;  Birmingham, 
AL:  Boston.  MA;  Chicago.  II,  Cleveiand. 
OH:  Detroit.  Ml;  Lake  County  IN;  New 
Orleans,  L.\.  New  York.  NY;  Oakland. 
CA;  Philadelphia,  PA;  Pittsburgh,  P.\: 
PeeDee  Region.  SC;  Washington,  DC 
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3.  Overall  Review  Criteria 

Consistent  with  the  statutor>'  mandate 
and  with  special  emphasis  on  improving 
service  deliver^'  to  women  and  children 
from  culturally  distinct  populations,  the 
Secretary  will  review  applications  for 
funds  under  the  specific  project 
categories  in  section  4  as  competing 
applications  and  will  fund  those  which 
will,  in  the  Secretary's  judgement,  best 
address  achievement  of  the  Healthy 
People  2000  objectives  related  to 
maternal,  infant,  child  and  adolescent 
health  and  service  systems  for  children 
at  risk  of  chronic  and  disabling 
conditions,  and  otherwise  best  promote 
improvements  in  maternal  and  child 
health. 

3  ?.  Category  Specific  Criteria 

The  Secretary  has  adopted  the  criteria 
specified  below  in  section  3,2.  for 
reviewing  and  evaluating  SPR.'WS 
projects  under  all  project  cafegones 
announced  in  this  notice.  In  addition  to 
these  criteria,  other  special  review 
criteria  may  apply  to  some  categories  of 
grants  and/or  cooperative  agreements 
announced  in  this  notice.  Where  other 
category  specific  review  criteria  are 
used,  they  are  identified  in  the  guidance 
included  in  the  application  packet  for 
the  project  categor\', 

3.2.  General  Criteria 

The  following  criteria  are  used,  as 
pertinent,  to  review  and  evaluate 
applications  for  awards  under  SPR.\NS 
grants  and  cooperative  agreements: 
— The  quality  of  the  pro)ect  plan  or 

methodology. 
— The  need  for  the  ser\'ices.  research, 

framing  or  technical  assistance. 
— The  cost-effectiveness  of  the  proposed 
project  relative  to  the  number  of 
persons  proposed  to  be  benefitted. 
served  or  trained,  considering,  where 
relevant,  any  special  circumstances 
associated  with  providing  care  or 
training  in  various  areas. 
— The  extent  to  which  the  project  will 
contribute  to  the  advancement  of 
MCH  and/or  CSHCN  services. 
— The  extent  to  which  rapid  and 
effective  use  of  grant  funds  will  be 
made  by  the  project, 
— The  effectiveness  of  procedures  to 
collect  the  cost  of  care  and  service 
from  third-party  payment  sources 
(including  government  agencies) 
which  are  authonzed  or  under  leg.il 
obligation  to  make  such  payment  for 
any  service  (including  diagnostic, 
preventive  and  treatment  services). 
— The  extent  to  which  the  project  will 
be  integrated  with  the  administration 
of  the  Maternal  and  Child  Health 
Services  block  grants,  State  primary 


care  plans,  public  health,  and 
prevention  programs,  and  other 
related  programs  in  the  respective 
State(s), 

— The  soundness  of  the  project's 
management,  considering  the 
qualifications  of  the  staff  of  the 
proposed  project  and  applicant's 
facilities  and  resources. 

— The  extent  to  which  the  project  gives 
special  emphasis  to  improving  service 
delivery  to  women  and  children  from 
culturally  identifiable  populations 
who  have  been  disproportionately 
affected  by  barriers  to  accessible  care 
and  ensures  that  members  of 
culturally  distinct  groups  are 
appropriately  represented  in  the 
activities  of  approved  grants  and 
cooperative  agreements. 

— In  communiiies  with  Healthy  Start 
projects,  a  commitment  by  applicants 
whose  projects  are  related  to 
activities  of  a  Healthy  Start  program 
to  coordinate  their  pro|ects  with 
Healthy  Start  program  efforts. 

— The  strength  of  the  project's  plans  for 
evaluation. 

3.3.  Approved  Applicants  Funding 

Criteria 

ITie  following  m.echanisms,  as  defined 
below,  may  be  applied  in  determining 
scores  for  ranking  the  funding  of 
approved  applications, 
— Funding  Preferences — Funding  of  a 
specific  category  or  group  of 
applications  ahead  of  other  categories 
or  groups  of  applications,  such  as 
completing  continuation  projects 
ahead  of  new  projects, 
— Funding  Priorities — Merit  reviewers 
will  assign  scores  based  on  the  extent 
to  which  applicants  address  program 
priorities  specified  in  this  notice  for 
the  category^  in  which  the  application 
is  m.ade. 
— Special  Considerations — Merit 
reviewers  will  assign  scores  based  on 
the  extent  to  which  applicants 
address  special  areas  of  concern. 

4,  Project  Categories  for  SPRANS 
Awards  are  Groups  in  This  Notice 
Under  Two  Sections 

Grants  and  Cooperative  Agreements. 
4.1.  Grants 

Four  major  categories  of  SPRANS 
grants  are  discussed  below;  Research; 
Training:  Genetic  Disease  Testing, 
Counseling  and  Information;  and 
Maternal  and  Child  Improvement 
f*ro)ects  (m  eight  sub-categories): 

4  1  1   Category:  Research 

•  .'\pplication  Deadlines:  August  1. 
1992, 

•  Purpose:  To  encourage  research  in 
maternal  and  child  health  which  has  the 


potential  for  ready  transfer  of  findings 
to  health  care  delivery  programs. 
Research  grants  may  be  made  only  to 
public  or  nonprofit  private  agencies  and 
organizations  engaged  in  research  in 
maternal  and  child  health  or  programs 
for  CSHCN. 

•  Priorities:  Priority  will  be  given  to 
projects  which  offer  the  greatest 
potential  for  applicability  in  programs 
providing  health  and  related  services  for 
mothers  and  children.  Special 
consideration  will  be  given  to  projects 
which  address  disparities  in  health 
status  among  population  groups. 

•  Grants/Amounts:  About  $2.5  million 
will  be  available  to  support  up  to  20  new 
and  competing  renewal  research 
projects  at  an  average  of  $125,000  per 
award  for  one  year.  Project  periods  vary 
up  to  5  years. 

•  Contact:  For  programmatic  or 
technical  information,  contact  Contran 
Lamberty,  Dr.  P.H..  telephone:  301-443- 
2190. 

4.1.2.  Category:  Training 

Training  projects  are  announced  in 
two  sub-categories:  Long  Term  Training 
and  Continuing  Education.  Training 
grants  may  be  made  only  to  public  or 
nonprofit  private  institutions  of  higher 
learning. 

4.1.2.1.  Sub-category:  Long  Term 
Training 

•  Application  Deadline:  May  28, 1992. 

•  Purpose:  To  support  and  strengthen 
State  MCH  programs  through  long  term 
training  of  health  professionals  at  the 
graduate  and  postgraduate  levels,  with  a 
special  focus  on  primary  care.  The 
programs  are  designed  to  develop 
leadership  personnel  to  provide  for 
comprehensive  health  and  related 
ser\ices  to  mothers  and  children  and  to 
address  special  and  emerging  issues, 
such  as  health  promotion  and  disease 
prevention;  teenage  pregnancy;  HIV; 
family  centered  care;  injury,  minority 
health  concerns,  and  substance  abuse. 
Training  is  provided  to  a  wide  range  of 
health  professionals  who  serve  mothers 
and  children.  All  disciplines  are 
competed  on  a  rotating  basis. 

•  Priorities:  Disciplines  scheduled  for 
competition  for  the  MCH  long  term 
training  program  In  FY  1992  are  those  in 
the  following  categories: 

— Adolescent  health. 

— Communication  disorders. 

— Occupational  therapy. 

— Pediatric  dentistry. 

— Physical  therapy. 

— Social  work. 

•  Grants/Amounts:  About  $5.3  million 
will  be  available  to  support  up  to  five 
long  term  training  projects  in  each  of  six 


IWTT) 


Federal  Register  /   \  oL  57,  No.  74  /  Thursday,  Apnl  IB.  1992  /  Notices 


different  pricn'y  area?,  for  a  totnl  of  30 
grants.  Grant  awards  ir  diffprent 
priontv  area^  vary  tx't^ween  $9^-000- 


S316.0CIO  f;jr  on.'  v 


'dividual  gran* 


\  ,.-\  :-n~  $3)">  (■»iC-.S3"0,000  for  one  year. 
F>-   ifc:  periods  vary  up  to  5  years. 

•  Contact:  For  programmatic  and 
technical  infonnation,  contact  Elizabeth 
Brapnon.  M.S..  R.D..  telephone:  301-443- 
2190. 

4.1.2.2.  Sub-Categor>-:  Continuing 
Education 

•  .ALpphcation  Deadline:  July  1, 1992. 

•  Purpose:  To  support  and  strengthen 
State  MCH  programs  through  short  term, 
non-degree  related  training  of  health 
professionals  and  others  providing 
health  and  related  services  for  mothers 
and  children;  workshops;  seminars; 
institutes;  and  other  related  activities 
intended  to  develop  or  improve 
standards,  practices  or  delivery  of 
health  care  for  the  MCH  population. 

•  Grants/Amounts:  About  $500,000 
will  be  available  to  support  up  to  15  new 
and  competmg  renewal  continuing 
education  training  projects,  at  an 
average  of  $33,000  per  award  for  one 
year.  Project  periods  are  up  to  3  years. 

•  Contact:  For  programmatic  or 
technical  information,  contact  Elizabeth 
Brannon,  MS.,  R  D.,  301-443-2190. 

4.1.3.  Category:  Genetic  Disease  Testing, 
Counseling  and  Information 

•  Application  Deadline;  May  26. 1992. 

•  Purpose;  To  Increase  access  to 
effective  genetic  information,  education, 
testing  and  counseling  services,  to 
improve  newborn  screening  for  sickle 
cell  disease  and  other  genetic  disorders 
and  to  facilitate  medical  referral,  as 
appropriate. 

•  Priorities:  Priority  in  the  genetic 
services  program  is  given  to  projects  in 
the  areas  of: 
—Follow-up  care  of  infants  with  sickle 

cell  disease. 

— State  newborn  screening  programs. 

—Ethnocultural  barriers. 

— Peer  support 

— Transition  of  genetic  services. 

— Access  to  services  for  Southeast 

Asian  refugees. 
— Cooley'8  Anemia /Thalassemia. 
—Regional  genetic  services  networks. 

•  Grants/Amounts:  About  $2.3  milHon 
'.vll  be  available  to  support  up  to  18  new 
nnd  competing  renewal  projects,  one  to 
'  Ao  in  each  priority  except  for  the 
regional  genetic  ser\'ices  network 
priority  area  in  which  one  award  will  be 
made  for  each  of  the  four  regions.  An 
average  of  $140,000  per  award  for  one 
yenr  is  anticipated.  Project  periods  are 
generally  2-3  vears.  , 


•  Contact:  For  programmatic  or 
technical  information,  contact:  jane  Unl 
Fu.  M.D..  telephone:  301-^3-1080. 

4.1.4.  Category:  Maternal  and  Child 
Health  Improvement  Projects 

Maternal  and  Child  Health 
Improvement  Projects  (MCHIP)  are 
divided  into  seven  sub-categories; 
Maternal.  Infant.  Child,  and  Adolescent 
Health;  Special  State  MCH  Staff 
Development  Activities  in  Primary/ 
Preventive  Care  for  Children;  CSHCN 
Cultural  Competency  Systems 
Development  Hemophiba  Center /Title 
V  Collaborative  Systems 
Demonstrations;  Data  Utilization  and 
Enhancement;  Healthy  Tomorrows 
Partnerships  for  Children  and  Field- 
Initiated  Projects. 

4.14.1.  Sub-category:  MatemaL  Infant 
Child,  and  Adolescent  Health. 

•  Application  Deadline:  June  5, 1992. 

•  Purpose;  To  improve  the  health  of 
all  mothers,  infants,  children,  and 
adolescents.  Demonstration  projects  in 
this  category  contribute  to  the  reduction 
of  infant  mortality  and  morbidity  and 
the  improvement  of  maternal  and  infant 
health.  Child  and  adolescent  health 
projects  enhance  the  health  of  childrea 
adolescents,  and  their  families  through 
prevention  of  violence  and  unintentional 
injuries  and  development  of  resources 
for  improving  access  to  health  care  and 
health  and  health  outcomes  for  children 
and  youth. 

•  Priorities;  Priority  in  this  MCHIP 
category  will  be  given  to  projects  in  the 
following  program  areas; 

— Improving  maternal  and  infant  health 
and  reducing  unacceptably  high  rates 
of  infant  mortaHty  and  morbidity. 

— Improving  the  health  status  and 
enhancing  health  services  for 
adolescents  and  children  with 
particular  concern  for  the  health  and 
development  of  the  black  male  child 

•  GranU/Amounts:  About  $3.2  xni'iicr 
will  be  available  to  support  up  to  25  new 
and  competing  renewal  projects  in  the 
primary /preventive  services  for  women 
and  children  MCHIP  category,  for 
priority  and  other  projects,  at  an 
average  of  $128,000  per  award  for  one 
year.  Project  periods  are  up  to  3  years. 

•  Contact  For  programmatic  or  ^ 
technical  Information,  contact  David 
Heppel,  M.D..  telephone;  301  443-22.^) 

4.1.4.2.  Sub-category:  Special  State  MCI  1 
Staff  Development  Activities  in 
Primary/Preventive  Care  for  Women 
and  Children 

•  Application  Deadline;  July  31, 1992. 

•  Purpose;  To  assist  State  MCH 
programs  increase  their  capacity  to 
develop  private/pubhc  partnerships  for 


comprehensive,  community-based 
systems  of  services  for  women  and 
children.  Activities  under  this  sub- 
c  itegory  will  be  expected  to  be 
conducted  in  collaboration  with  State 
primary  care  planning  activities  and 
incorporated  into  the  State  s  MCH 
programming  via  its  Block  Gran' 
application. 

•  Priorities:  Pnority  m  this  MCHIP 
category  will  be  given  to  projects  i.n  the 
following  areas: 

—Development  of  a  comp.-^hensive. 
systems  approach  to  meeting  the 
primary  care  r.t^^ds  of  all  children  and 
their  families. 
— Development  of  a  comprehensive, 
systems  approach  to  meeting  the 
health  needs  for  all  women  who  are 
pregnant  or  are  .':ontfmp!ating 
pregnancy. 
—Enhancing  the  ability  cf  States  to 
conduct  appropriate  health  needs 
assessments  and  ongoing  tracking  of 
the  health  status  and  service 
provision  to  women  and  children. 
—Enhancing  the  ability  of  States  to 
conduct  oral  health  needs 
assessments  for  incorporation  into 
development  of  comprehensive  MCH 
statewide  plans. 
— Assuring  provision  of  impro\  ed 
mental  health  screening  and 
assessment  within  the  primary  care 
system. 
—Development  or  upgrading  of  5!atP 
MCH  program  child  health  and  safety 
standards. 

In  addition,  special  consideration  will 
be  given  to  applications  from  State  MCH 
programs  or  specifically  designated 
agents  of  State  MCH  programs. 

•  Grants /Amounts.  About  $1.8  million 
will  be  available  to  support 
approximately  60  new  and  competing 
renewal  protects  in  the  special  State 
MCH  staff/ program  devpiopm.ent 
activities  MCHIP  category  at  an  average 
of  SaO.OLX)  per  award  for  one  year. 
Project  penods  are  up  to  3  years. 

•  Contact  For  programmatic  or 
technical  information,  contact  David 
Heppel,  M.D.,  telephone:  301  443-2250 

4.1.4.3.  Sub-category:  Children  with 
Special  Health  Care  Needs  (CSHCN) 
Cultural  Competency  Systems 
Development 

•  Application  Deadline:  May  26.  19^2 

•  Purpose:  To  assist  State  proKrams 
for  CSHCN'  in  plannmg  and 
implementing  service  systems  that  are 
culturally  com.petent. 

•  Prinrities:  .Assisting  State  CSHCN 
agency  programs  to  provide  leadership 
in  planning,  promoting,  and  coordinating 
family-centered,  community-based 
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health  services.  Specifically,  assisrting 
States  in  providing  culturally-competent, 
community-based  systems  of  care  as 
one  phase  of  promotion  of 
comprehensive  systems  of  care 
mandated  by  the  O BRA  1989 
amendments  to  the  MCH  Block  Grant 
and  the  PHS  s  Healthy  People  2000 
Objectives.  In  addition,  funding 
preference  wiU  be  given  to  appliaitions 
from  State  CSHCN  agencies  receiving? 
funds  under  the  MCH  Block  Grant 

•  Grants/ Amounts:  Up  to  $275,030 
Hili  be  available  to  support  one  new 
cultural  competency  systems 
development  grant  related  to  CSHCN 
and  their  families  The  project  period  is 
3  years 

•  Contact;  For  programmatic  and 
technical  information,  con'ac!  Ms  Diana 
Denboba.  telephone;  301-443-2350. 

414  4,  Sub-category:  Hem.ophilia 

Treatment  Center  .Network /State 
Collaborative  Systems  Demonstralions 

•  Application  Deadlme  [une  12.  1W2. 

•  Purpose  To  demonstrate  ways  in 
which  hemophilia  treatment  centers  can 
»%o'K  collaboratively  with  State  Title  V 
programs  Lhat  enhance  the  capability  of 
and/or  the  development  of  statewide 
systems  of  care. 

•  Priorities:  Priorities  in  this  category 
are  as  follows: 

— Consortia  buildian  for  the 
development  of  statewide  health  care 
systems  which  include  hemophilia. 
— Enhancement  of  existing  models 
which  allow  for  the  inclusion  of 
hemophilia  care  into  statewide 
systems  of  care. 
— Development  of  new  models  which 
recognize  community  based/oriented 
projects  for  developing  statewide 
systems  of  care. 

Preference  for  funding  will  be  given  to 
existing  hemophilia  diagnostic  and 
treatment  centers  which  show  evidence 
of  one  or  more  of  the  following: 

— Participation  in  existing  consortia,  or 
collaboration  and  integration  of 
hemophilia  into  State  Title  V 
programs  funded  under  the  WOi 
Services  Block  Grant; 

— Strong  potential  for  consortia  building 
or  establishing  program  linkages,  or 
inclusion  of  hemophilia  in  State  Title 
V  program  planning. 

— Unserved  and/or  underserved 
hemophilia  populations. 

•  Grants/Amounts;  About  $2004)00 
under  the  MCH-SI>R.\NS  set-aside  wUI 
be  available  to  support  up  to  4  new 
projects  ai  an  average  of$504XX)per 
award  for  one  ye,jr  TTie  project  period 
is  up  to  3  years. 

•  Contact:  For  programmatic  or 
technical  inform.ation,  contact  Sharon 
Barrett.  M.S..  telephone:  301-44^-9051. 


4.1.4.5  Sub-Category-  Data  Utilization 
and  Enhancement 

•  Application  Deadiine  June  l.S  190;; 

•  Purpose  To  enable  Federal,  State. 
drid  local  MCH/CSHCN  agencies,  in 
collaboration  with  Stale  primari,  c«re 
planning,  lo  develop  data  and  oata 
systems  required  under  Tiii*  V  that 
facilitate  needs  assessmfml.  planning. 
.^nd  monitoring  or  evaluation  of 
i^iatemal  and  child  agencies  and 
[.amprehensive  health  services. 

•  Priorities:  Priority  in  this  MCHIP 
category  will  be  given  to  projects  in  the 
areas  identified  below: 

— Enhancement  of  data  collection  and 

analysis  capabilities  of  State  and 

local  health  agencies. 
— Compilation  of  new  data  regarding  the 

health  status  of  and  delivery  of 

comprehensive  health  care  to  mothers 

and  children. 
— Coordination  and  maximization  of  use 

of  existing  and  proposed  resources 

and  data  and  analysis  systems 

developed  in  other  States  or 

organizations. 

In  addition,  special  consideration  will 
be  given  to  projects  which  demonstrate 
local  health  agencies'  ability  to  use 
available  data  or  need  for  MCH  program 
development,  monitoring  and 
evaluation 

•  Grants/. Aiauunts:  About  $950,000 
will  be  available  to  support  up  to  eight 
new  data  utilization  projects  at  an 
average  of  $118,750  per  award  for  one 
year.  Proi'ct  per;ut!=  vary  from  1-3 
years 

•  Contact:  For  programmatic  or 
technical  information,  contact  Russ 
Scarato.  telephone:  301-443-2340. 

4.1.4.6  Sub-Catepory  Healthy 
Tomorrows  Partnerships  for  Children 

•  .Application  Deadline-  June  19. 1992. 

•  Purpose:  To  support  projects  for 
children  that  improve  access  to  health 
services  and  utilize  preventive 
strategies.  The  initiative  encourages 
additional  support  from  the  private 
sector  and  from  foundations  to  form 
community-based  partnerships  to 
coordinate  health  resources  for  pregnant 
women,  infants  and  chilch^n. 

•  Priorities:  Priority  in  this  MCHIP 
category  will  be  given  to  projects  in  the 
areas  identified  below- 

— Local  initiatives  that  are  community- 
based,  family-centered, 
comprehensive  and  culturally  relevant 
and  improve  access  to  health  services 
for  infants,  children,  adolescents,  or 
CSHCN. 

— Evidence  of  a  capability  to  meet  cost 
participation  targets  by  securing  funds 
required  for  the  second  and  sequential 


years  in  an  amount  not  less  than  86.7 
percent  of  the  total  budget. 

In  addition,  in  the  interest  of  equitable 
geographic  distribution,  preference  for 
funding  will  be  given  to  projects  from 
States  without  a  currently  funded 
project  in  this  category. 

•  Grants/Amounts:  About  $250,000 
will  be  available  to  support  at  least  five 
new  Healthy  Tomorrows  projects,  at  an 
average  of  S50.000  per  award  for  one 
year.  The  project  period  is  5  years. 

•  Contact:  For  programmatic  or 
technical  information,  contact  Latricia 
Robertson,  telephone:  301-443-3163. 

4.1.4.7.  Sub-Category:  Field-Initiated 
Projects 

•  Application  Deadlines:  July  1.  and 
October  1, 1992. 

•  Purpose:  To  support  projects  that 
either  do  not  conform  to  funding 
categories  announced  in  this  notice  or 
projects  of  high  priority  which  do 
conform  to  announced  categories  but 
are  so  time  sensitive  that  they  cannot  be 
delayed  for  submission  against  normal 
MCHB  deadlines.  Applications  must  be 
accompanied  by  a  letter  explaining  why 
the  proposed  project  is  so  time  sensitive 
that  the  application  cannot  be  submitted 
against  normal  MCHB  deadlines. 
Applications  submitted  under  this 
category  may  not  be  under 
consideration  under  any  other  category 
during  FY  1992.  Staff  of  MCHB  will  be 
the  final  arbiter  of  the  acceptability  of 
special  project  applications  for  review 
Prospective  applicants  are  urged  to 
submit  their  letters  of  explanation  and 
an  abstract  of  the  project  well  in 
advance  of  submitting  their  formal 
applications,  so  that  the  work  of 
proposal  development  can  be  avoided  if 
the  proposed  project  is  judged  as 
inappropriate  for  submission  under  this 
category. 

•  Grants /Amounts:  About  $500,000 
will  be  available  to  support  10  to  15  new 
and  competing  continuation  special 
projects.  Project  periods  may  vary  up  to 
5  years. 

•  Contact;  Advance  letters  of 
explanation  should  be  submitted  to  the 
Chief.  Grants  Management  Branch,  or  to 
the  appropriate  Division  Director 
Director,  Division  of  Maternal,  Infant 
Child  and  Adolescent  Health. 
Telephone:  301-M3-2251;  Director. 
Division  of  Services  for  CSHCN. 
telephone:  301-443-2350;  or  Director. 
Division  of  Systems,  Education,  and 
Science.  Telephone:  301-443-2340.  The 
address  for  each  of  them  is:  Maternal 
and  Child  Health  Bureau,  Health 
Resources  and  Services  Administration. 
Parklawn  Buikling.  5600  Fishers  Lane. 
Rockviile.  Maryland  206S7. 
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4.2.  Cooperative  Agreements 

It  is  anticipated  that  substantive 
Federal  programmatic  involvement  will 
be  required  in  the  cooperative 
agreements  for  improvement  in  maternal 
and  child  health  described  below. 
Federal  involvement  will  include 
determining  Federal  and  applicant  roles 
and  responsibilities;  setting  priorities; 
and  monitoring  and  providing 
recommendations,  consultation  and 
technical  assistance  on  proposed  plans, 
strategies,  and  major  issues.  It  will  be 
carried  out  through  periodic  meetings, 
conferences,  and/or  communications 
with  awaid  recipients  to  review  and 
evaluate  the  goals  and  objectives 
identified  in  the  cooperative  agreement, 
recipients'  achievements  or  progress  to 
date,  and  changes  to  or  redirection  of 
efforts  related  to  these  goals  and 
objectives,  as  mutually  agreed  to  by 
Federal  program  officials  and 
appropriate  representatives  of  the 
grantee.  Federal  program  officials  will 
be  responsible  for  the  approval  of  issues 
and  concerns  in  maternal  and  child 
health  which  are  identified  and 
addressed  by  the  applicants. 

Additional  details  on  the  degree  of 
Federal  programmatic  involvement  will 
be  included  in  the  program  guidance  for 
cooperative  agreement  applications. 

Cooperative  agreements  are  discussed 
below  in  four  categories:  Hemophilia 
Diagnostic  and  Treatment  Centers 
Information;  Partnership  for  Information 
ar.d  Communication;  Injury  Prevention 
Resource  and  Technical  Assistance 
Center  and  Injury  Prevention  Targeted 
Resource  Centers. 

4.2.1  Category;  Hemophilia  Diagnostic 
and  Treatment  Centers  Information 

•  Application  Deadline:  June  5, 1992. 

•  Purpose:  To  support  a  national 
resource  center  for  the  development  and 
dissemination  of  information  on 
hemophilia  and  HTV/AIDS  as  it  relates 
to  hemophilia. 

•  P^orities:  Priority  in  this 
cooperative  agreement  category  will  be 
given  to  activities  to  develop  and 
disseminate  hemophilia  materials  and 
information  related  to  HIV/AIDS 
pertaining  to  hemophilia  which  focus  on 
the  following  priorities  Identified  for  the 
hemophilia  program  as  a  whole: 

— Maintenance  and  promotion  of  an 
appropriate  network  of  family- 
centered,  comprehensive,  diagnostic 
and  treatment  services  to  individuals 
with  hemophilia,  their  sexual  partners 
and  their  famibes. 

— Prevention  education,  testing  and 
counseling  for  individuals  with 
hemophilia  and  their  sexual  partners. 


—Prevention  of  HIV/AIDS  transmission 
to  sexual  partners  and  offspring  of 
individuals  with  hemophilia. 
—Identification  of  underserved  areas, 
outreach  to  hard  to  reach,  culturally 
diverse  populations  and  increased 
access  to  comprehensive  hemophilia 
care,  HIV  testing  and  counseling. 
— Increased  risk  reduction  education  to 

adolescents. 
— Increased  emphasis  on  integration  of 
patients  into  comprehensive  care  and 
chapter-related  services. 
—Identification  of  and  implementation 
of  creative  financing  and 
reimbursement  strategies  to  assist 
individuals  with  hemophilia  and  their 
families. 
—Increased  collaboration  with  other 
community-based  organizations  for 
HIV  medical  care  and  support 
services. 
— Increased  collaboration  and       '' 
coordination  with  hemophiUa 
organizations,  self-help  groups,  and 
special  interest  groups,  for  the 
purpose  of  enhancing  the 
comprehensive  network  of  services/ 
organizations  available  to  the 
hemophilia  community. 
In  addition,  special  consideration 
under  this  category  will  be  given  to 
already  existing  public  or  not-for-profit 
organizations  which  have  previous 
expertise  in  hemophilia  and  are  capable 
of  meeting  current  program  priorities 
employing  a  national  or  global  focus. 

•  Grants/Amounts:  About  $2  million 
will  be  available  to  support  one  new 
hemophilia  program  cooperative 
agreement.  The  project  period  is  3  years. 

•  Contact:  For  programmatic  or 
technical  information,  contact  Sharon  E. 
Barrett.  M.S.,  telephone:  301^43-9051. 

4.2.2.  Category:  Partnership  for 
Information  and  Communication  (PIC) 

•  Apphcation  Deadline:  May  21. 1992. 

•  Purpose:  To  enhance 
communication  between  the  Maternal 
and  Child  Health  Bureau  and  various 
governmental  and  professional 
organizations  representing  leaders  and 
policy  makers  concerned  with  issues 
influencing  maternal  and  child  health. 

•  Funding  Preference:  For  this 
category,  funding  preference  will  be 
given  to  national  membership 
organizations  representing  State  health 
policy  makers/executives  or  State 
governors. 

•  Grants/Amount:  About  $250,000  to 
$300,000  will  be  available  to  support  up 
to  two  new  PIC  cooperative  agreements 
at  $125,000  to  $150,000  per  award  for  one 
year.  The  project  period  is  5  years. 


4.2.3.  Catpgor>-;  Injury  Prevention 
Resource  and  Technical  Assistance 
Center 


•  .Application  Deadline:  June  1,  1992. 

•  Purpose:  To  provide  technical 
assistance  to  States  and  communities  in 
both  intentional  and  unintentional  injury 
prevention  and  to  serve  as  a  resource 
center  to  developing  injury  prevention 
programs. 

•  Priorities:  Priority  in  this 
cooperative  agreement  category  will  be 
given  to  activities  in  the  areas  identified 
below: 
—Technical  assistance  to  State  MCH 

agencies  in  injury  prevention  content, 
programming,  and  data  analysis. 

—Preparation  of  special  reports  and 
publications  to  assist  States  and 
communities  more  effectively  address 
injury  prevention. 

— Collaborate  with  funded  EMSC 
resource  centers  in  provision  of 
technical  assistance  to  Emergency 
Medical  Services  for  Children  (EMSC) 
grantees  in  injury  prevention. 

•  Grants/.A.mounts:  About  $350,000 
will  be  available  to  support  one  new 
injury  prevention  resource  and  technical 
assistance  center  coopera'ive 
agreement.  The  project  period  ;s  5  years. 

•  Contact:  For  programmatic  or 
technical  infonnation.  contact  jean  L. 
Athey,  Ph.D.,  telephone:  3(n-M3-4026. 

4.2.4.  Category:  Injury  Prevention 
Targeted  Resource  Centers 

•  Application  Deadline;  June  1. 1992. 

•  Purpose;  To  provide  technical 
assistance  on  specific,  targeted  issues 
and  to  develop  materials  to  assist  States 
and  communities  to  prevent  child  and 
adolescent  injury. 

•  Priorities:  Priority  in  this 
cooperative  agreement  category  will  be 
given  to  activities  focusing  on  one  of  the 
following  issues: 

—Adolescent  violence  prevention. 
— Burn  prevention. 

—Data  analysis  for  local  jurisdictions. 
— Third  party  payors  of  injury 

prevention. 
— Injury  prevention  for  low-income 

populations. 
—  Rural  injury  prevention. 

•  Grants/Amounts:  About  S450.0OJ 
\\;ii  be  available  to  support  three  new 
injury  prevention  targeted  resource 
centers  cooperative  agreements  in 
amounts  up  to  $150,000  per  agreement. 
The  project  period  is  3  years. 

•  Contact:  For  programmatic  or 
technical  information,  contact  [ean  L. 
Athey  Ph  D  .  telephone:  301-443-4026. 
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5.  Eligible  Applicants 

The  statute  at  section  502(a)(2! 
provides  that  trainmp  grants  ma>  be 
made  only  to  public  or  noi-sprofit  privaif 
institutions  of  higher  learnmg  and  fha' 
research  grants  may  be  made  only  to 
public  or  nonprofit  private  institutions  o! 
higher  learning  and  pubiit:  or  nonprofi; 
private  agencies  and  organizations 
engaged  m  research  in  maternal  and 
child  health  or  programs  for  CSHCN 
Any  public  or  private  entity,  inc!ud:ng 
an  Indian  tribe  or  tribal  organization  (as 
defined  at  25  U.S.C.  450b).  is  eligible  to 
apply  for  grants  or  cooperative 
agreements  in  a!!  other  program 
categories 

Executive  Order  12372 

The  MCH  Federal  set-aside  program 
has  been  determined  to  be  a  program 

which  is  not  subject  to  the  provisions  of 
Executive  Order  12372  concerning 
intergovernmental  review  of  Federal 

P'ograms. 

The  OMB  CdTalog  of  Federal  Domestic 
Assistance  number  is  93.110. 

Dated:  February  24, 1992. 
Robert  G.  Harmon. 
Administrator 
[FR  Doc.  92-8807  Filed  4-15-92;  8:45  amj 

BILUNG  CODE  416S-IS-I1I 


DEPARTMENT  OF  THE  INTERKW 

Office  of  the  Secretary 

National  Earthquake  Prediction 
Evaluation  Council;  Rechartering 

This  notice  is  published  in  accordance 

with  section  9ia|(21  of  the  Federal 
Advisory  Commil'ee  .Act  (Pub  L,  92- 
463).  Notice  is  hereby  given  that  the 
Secretary  of  the  interior  is  rechartering 
the  National  Earthquake  Prediction 
Evaluation  Council  The  pu.T)ose  of  the 
Council  shall  be  tc  evaluate  predictions 
made  by  scientists  not  on  the  Council 
including  both  Government  and  non- 
Government  scientists  and  to  advise  the 
Director  of  the  Geological  Survey  as  a 
basis  for  his  deciding  whether  to  issue  a 
prediction  or  take  other  action  pertinent 
to  the  potential  for  the  occurrence  of  a 
future  significant  earthquake. 

Further  inforrr.ation  regarding  the 
Council  may  be  obtained  from  the 
Director,  U.S.  Geological  Survey, 
Department  of  the  Interior,  12201 
Sunrise  Valley  Drive  Reston.  Virginia 
22092. 

n.itcJ   Mdrch  27.  1992. 
.Manuel  Lujan,  Jr., 
Secretary  of  the  Interior 
|FR  Doc  92-8774  Filed  4-15-92;  8:45  am) 

BILLIMG  CODC  4}10-3t-M 


Bureau  of  Land  Managenient 

INV-930-92-4212-11;  N-30386i 

Termination  of  Recreation  and  Public 
Purposes  Classification,  Nevada 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACnOM:  Notice. 

SUMMARY:  This  notice  discusses 

! err-.; nation  of  Recreation  and  Public 

Purposes  classification,  rC-3038e  in  its 

en'irpty 

EFFECTIVE  DATE:  i  trmir.tiSion  of  the 
class-ficdtion.  as  it  relates  to  8  516  acres. 
is  effecti\-e  upon  pul;:;;,<t;;'. ir:  cf  t'::s 
document  in  the  Federal  Register  The 
classification  on  the  remaining  :*-.  1B4 
automatically  terminated  when  thcv, 
were  conveyed  out  of  Federal  ownership 
on  .Ai!?;iist  2",  1991 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Clark,  BlJkl  Nevada  State  OfDce. 
850  Harvard  Way,  P.O.  Box  12000.  Reno. 
NV  89520,  702-785-6530. 
SUPPLEMENTARY  INFORMATION:  In  1985, 
all  of  the  following  described  lands  were 
classified  as  suitable  for  lease  pursuant 
to  the  Recreation  and  Public  Purposes 
Act  of  June  14.  1926.  as  amended.  Said 
classification  segregated  the  subject 
lands  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining,  mineral 
leasing  and  material  sale  laws.  A  40- 
acre  lease  for  sanitary  landfill  purposes 
was  subsequently  issued  to  White  Pine 
County. 

In  order  to  allow  White  Pine  County 
to  acquire  unrestricted  title  to  the 
unused  portion  of  the  sanitary  landfill 
site,  in  1991.  the  original  R&PP 
classification  was  modified  to  provide 
for  a  noncompetitive  sale  to  White  Pine 
County  pursuant  to  Sec.  203  and  Sec.  209 
of  the  Federal  Land  Policy  and 
Management  Act. 

A  patent  conveying  31.484  acres  to 
White  Pine  County  was  issued  on 
August  2~.  1991,  and  on  that  date  the 
R&PP  classification  automatically 
terminated  as  to  the  following  described 
lands: 

Mount  Diabio  Mend:.in  Npi.Hri« 

T.  12N..  R  61  E 

Sec.  35  NE^^N-E^NEV,.  NMiSEViNEV, 
.NE',  SW-.SE^NEVtNEV*.  WVj^V* 
SE''4\E'-«NE'.».  N'4NEV4SEV«SE'4NE'/« 
NE''«.  SWV.NEV4SEV«SEy4NEV«NEV«. 
WV<SE''«SE'-4SE'-'4NE''4NE%; 

Sec.  36,  W"2E'-2\W'  .NW'.NWViNWVi, 
W>4NWV,NW  WNW^NWV,,  W^NE"^ 
S''«NW''4NV\ '^,\\V'«.  S4SE'^NEV4 
s vv  ■ .  ^.'W  • .  \  w  •- .  \  \\  : .  W '  V  ^ W  '■ , 
N'w  -4\v\  -4,\v\  -«,sf:--,sv\  '..\w  '-. 

N'WV4NWVi.  SV»SViS£'-..\V\   tSW^ 
NW-i.  SM!SE^NWV4NUi4\WV4,  NV» 


SW  >4.\WV4NW  W.  M  V^N  ViiS  W>4N  W  V; 
NWV». 

As  to  the  remaining  8.516  acres,  the 
lease  expired  on  Ortober  27, 1991.  and  ■ 


determinati 

R«tPP(.:ass:I:'  ,.•;>.! 
longer  npy-^o-'v.i^u^ 
to  Section  7  of  tht- 
(48  Stat.  12-21  ., 
delegated  bv  Ai'jt 
Land  Mano8t':Tn-r.' 
April  14, 19K"  f-.i  a 
hereby  'f'"m!,'TH'iTi 
described  iandii. 


i>i  <r:  made  that  tbe 
o:  those  lands  is  no 
I  !if  refore,  pursuant 
i  ay  lor  Grazing  Act 
"■   Huthority 
nan  1  of  Bureau  of 
M  I ;;ual  1203.  dated 
issification  is 
to  the  following 


Mount  D'.rfhto  Meridian.  Scxada 

T  12  N    K   ''•.  K 

Sea  35.  SV  -.\t    .s;    ,.sEMiNE'4NEV4.  EVi 
SE'-4SE'4hi.-t\t'*.\E'4; 

Sec.  36.  NEV,NWy,NWV4NWV«.  EVkEi-i 
NW  V4NWV4NWV4NW%,  NEV«NEV4 
SWV4NWV4NWV4NW^,  NHSEV4NEH 
SW  W V W V, NVl' •■',  VW i^.  N MiN ViSE% 
\\\  -,,\v\  ^,\\\  ■..   \'^S^SEV,NWWi 
NVV  '.«,\W  V«,  S VaN  V,S  VjSW  VtSW  Vi 
NW^.  S"2S'iSWV,NWV,NWV4. 

Aright-of  Wrt  V  K.ant  covering  these 


8.516  acres  has  been 


to  White 


Pine  County  for  the  jHirjione  of  managing 
and  monitoring  the  closed  portion  of  the 
sanitary  landfill  over  ■  30  year  period.  In 
order  to  avoid  interference  with  that 
process,  the  lands  will  not  be  opened  to 
entry  at  this  time. 
Billy  R.  Tetnpleton, 
State  Director  Nevada. 
[FR  Doc.  92-8794  Filed  4-15-82;  8:45  am) 

BILUNG  COOC  4310-MC-N 


IAZ-010-92  4  4 


■S    '^'fe^-O'iO) 


EJIack  Roch  Roaa  Seg-me":!.,  MO't';3¥e 
County.  Arizona,  Motice  o*  lrite.n!  of 
Seasonal  Ciosu'P 

ftGENCY:  Bureau  of  Land  Management. 
Arizona  Strip  District.  Interior. 

action:  Notice  of  intent  of  seasonal 
closure  of  Black  Rock  Road  Segment. 
Mohave  County.  Arizona. 

SUMMARY  Pursuant  to  43  CFR  part  8342. 
the  blAl  will  close  a  segment  of  the  road 
commonly  referred  to  as  Black  Rock 
Road  to  vehicle  use  during  the  period  of 
about  December  1  to  about  April  1  each 
year. 

The  segment  of  road  in  Sections  1.  2. 
9. 10. 11, 12, 16, 17. 19  and  20,  T.  39  N.,  R 
14  W..  C&SRM.  will  be  closed  to  all 
motorized  vehicles.  This  segment 
extends  from  the  BLM  administrative 
site  tumoff  to  Cougar  Springs  junction 
The  approKimate  period  of  closure 
extends  from  December  1  to  April  1  of 
each  year.  Exact  dates  may  vary  from 
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year  to  year  as  the  Shivwits  Resource 
Area  Manager  determines  that  natural 
resources  are  being  threatened  by  wet 
weather  conditions.  Individual 
exemptions  to  this  closure  may  be 
granted  by  the  Shivwits  Resource  Area 
Manager.  Access  for  law  enforcement 
and  other  emergency  needs  will  be 
permitted. 

The  purpose  of  this  closure  is  to. 
prevent  damage  to  the  road  surface 
caused  by  wheel  ruts  in- the  wet 
roadway.  Rutting  leads  to  erosion  of  the 
road  surface  and  surrounding  soil,  and 
causes  high  maintenance  costs.  Damage 
to  natural  resources  and  impact  to  the 
adjacent  wilderness  area  could  occur. 
This  situation  occurs  primarily  in  the 
winter  season,  the  period  of  closure. 
DATS:  This  action  will  be  in  effect 
November  1, 1992. 

ADDRESSES:  Maps  showing  the  location 
of  the  road  segment  and  information 
pertaining  to  the  seasonal  closure  will 
be  available  at  the  BLM  Shivwits 
Resource  Area  Office.  225  North  Bluff 
Street.  St.  George,  Utah. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ceo.'i^e  Croppe.'.  Area  .Mdr.ager, 
Shi%^its  Resource  Area,  225  North  Bluff 
Street.  St.  George.  Utah  84770. 
Telephone  (801)  628-4491. 

Dated;  April  1. 1992. 
G  William  Lamb. 
A.-:zor.a  Strip  District  Manager. 
[FR  Doc.  92-8788  Filed  4-15-92;  8:45  am) 


[ES-<3  20-02-41 12- -61 

Intent  To  Prepare  an  Er^vironr-erial 
Impact  Statement  (EiSi  on  a  P'ooosed 
Well  Site,  Broward  County.  FL 

agency:  Bureau  of  Land  Management. 

;-terior. 

action:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposed  exploratory  well  site  in 
Brovsard  County.  Florida. 

summary:  Pursuant  to  section  102(2)(C) 

of  the  .National  Environmental  Policy 
.Act  of  1969,  the  Bureau  of  Land 
Management  (BLM).  Jackson  District 
and  the  Bureau  of  Indian  Affairs  (BIA). 
Eastern  Area  Office,  as  Joint  lead 
agencies,  will  be  directing  the 
preparation  of  an  HS  concerning  a 
proposed  exploratory  well  site  on  the 
Federal  Miccosukee  Indian  Reservation 
;n  Broward  County,  Florida. 

Previous  public  notices  were  issued 
for  this  proposal  based  on  a  decision  to 
prepare  an  Environmental  Assessment. 


Such  notices  included  publication  of  a 
Notice  of  Intent  to  prepare  an 
Environmental  Assessment  published  in 
the  Federal  Register  Vol.  56  No.  247. 
dated  December  24, 1991.  All  previous 
written  and  oral  comments  have  been 
maintained  and  will  be  added  to 
additional  comments  received  as  a 
result  of  this  notice.  The  comments  will 
be  used  for  determining  the  scope  of 
issues  to  be  addressed  and  for 
identifying  the  significant  issues  and 
alternatives  related  to  the  proposed' 
action. 

DATES:  Written  comments  will  be 
accepted  until  May  18. 1992. 

aodhess:  Comments  should  be  sent  to 
the  District  Manager,  Bureau  of  Land 
Management,  411  Briarwood  Drive,  suite 
404.  Jackson.  Mississippi  39206;  ATTN: 
Robert  V.  Abbey 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  V.  Abbey  (BLM)  (601)  977-5400 
or  Jim  Harriman  (BIA)  (703)  235-3177. 

SUPPLFMENTARV  INFORM ftT'OMI 

1.  Proposed  Action 

On  January  17, 1991,  Shell  Western 
E&P  Inc.  (SWEPI)  submitted  an 
"Application  for  Permit  to  Drill"  an 
exploratory  well  to  the  Bureau  of  Land 
Management.  The  proposed  well  is  on 
the  Miccosukee  Indian  Reservation  in 
Broward  County,  Florida.  The  well  is 
identified  as  the  SWEPI  Miccosukee  3-1. 
The  site  is  located  directly  north  of 
Interstate  75  and  west  of  the  L-28  Canal 
adjacent  to  Water  Conservation  Area 
3A.  The  proposed  site  is  on  grasslands 
currently  used  for  cattle  grazing.  The 
well  is  proposed  to  be  drilled  to  a  depth 
of  18,800  feet  and  would  be  a  directional 
well.  The  bottom  hole  location  would  be 
approximately  4.600  feet  east  of  the 
surface  site  underneath  a  part  of  the 
Miccosukee  Indian  Reservation  which 
lies  within  Water  Conservation  Area 
3A. 

The  drill  site  would  be  approximately 
square  and  utilize  about  five  acres.  A 
four-foot  high  berm.  constructed  of  fill 
and  topped  with  crushed  lime  rock, 
would  encompass  the  entire  location. 

The  proposed  access  road  would  start 
from  a  point  approximately  four  miles 
north  of  1-75  off  of  Snake  Road.  The 
road  would  run  east  approximately  one 
and  done-half  miles  on  an  existing  field 
road  and  then  south  approximately  four 
miles  on  an  existing  road  adjacent  to 
and  immediately  west  of  the  L-28  Canal. 

2.  Alternatives 

This  EIS  will  analyze  the  potential 
impacts  associated  with  the  drilling  and 
testing  of  the  exploration  well.  It  is 


anticipated  that  the  alternatives  will 
concentrate  on  evaluation  of  alternate 
drill  sites  and  road  routes  and  the  "no 
action  alternative"  with  the  objective  of 
identifying  the  potential  environmental 
impacts  of  alternatives  relative  to  the 
proposed  action.  The  alternatives  must 
meet  the  criteria  of  being  feasible  in 
terms  of  environmental  considerations 
as  well  as  technological,  economic  and 
geological  considerations.  If  the  project 
is  approved,  and  commercial  quantities 
of  oil  or  gas  are  found,  further 
environmental  analysis  will  be 
necessary  before  any  additional  wells 
could  be  drilled  or  production  could  be 
approved. 

3  Public  Participation 

The  public  was  invited  on  March  22. 

1991  to  identify  issues  and  concerns 
which  are  specifically  related  to  the 
proposed  drilling  activity.  This  public 
comment  period  ended  on  May  3, 1991. 
A  public  meeting  was  held  January  23. 

1992  at  the  Fort  Lauderdale  .Mrport 
Hilton.  1870  Griffin  Road,  Dania. 
Florida.  The  meeting  was  held  to  accept 
oral  and  written  comments  concerning 
the  proposal.  This  comment  period 
ended  on  February  IV  1992. 

All  comments  previously  provided, 
including  comments  received  after  the 
closing  dates  of  the  comment  periods. 
have  been  maintained  and  will  be 
applicable  to  the  scoping  of  the  EIS. 

Additional  comments  should 
specifically  describe  environmental 
issues,  concerns  and/or  alternatives  the 
EIS  should  address.  Any  additional 
written  comments  should  be  sent,  by  the 
date  noted  above,  to  the  BLM  District 
Manager  at  the  address  noted  above. 

The  scoping  process  for  this  EIS  will 
include:  (1)  Identification  of  issues  to  be 
addressed;  (2)  Identification  of  viable 
alternatives  and  (3)  Notifying  interested 
parties  so  that  additional  information 
concerning  these  issues  can  be  obtained. 

The  scoping  process  will  consist  of 
notices  and  news  releases  announcing 
the  start  of  the  EIS  process  and  letters  to 
interested  parties. 

4.  Availability  of  the  Draft  EIS 

The  time  of  completion  of  the  Draft 
EIS  IS  estimated  to  be  January  8, 1993. 

Dated:  April  10, 1992.      - 
Robert  V  .\bbey. 
Jackson  District  Manager  BLM 

[FR  Doc.  92-8fi29  Filed  +-15-92;  8;45  am) 
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( AZ -040-54 10- 1 0- A0 1 6  ] 

Notice  of  Receipt  of  Application 
Numl>er  AZA  25510  for  ttie 
Conveyance  of  Federally-Owned 
Mineral  Interests;  Safford  District,  AZ 

agency:  Bureau  of  Land  ManH«emer.t 
(BLM),  Interior. 

ACnON:  Notice  of  Receipt  of 

Conveyance  of  Mineral  Interest 
Application  AZA  25,510  in  Santa  Cruz 
County.  AZ. 

summary:  Notice  i8  hereby  given  that 
pursuant  to  section  209  of  the  Act  of 
October  21,  1976.  90  stat.  2757.  WDC 
Partnership  has  applied  to  purchase  the 
mineral  estate  descnbed  as  follows: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  ::  S,  R  i:E.. 
Sec.  24.  NW. 
Containing  320  acres,  more  or  less. 

Upon  publication  of  this  notice  m  the 
Federal  Register,  the  mineral  interests 
descnbed  above  will  be  segregated  to 
the  extent  that  they  will  not  be  open  to 
appropriation  under  the  public  land 
laws  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  either  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
of  such  mineral  interest,  upon  final 
rejection  of  the  application  or  two  years 
from  the  date  of  filing  of  the  application 
July  24, 1991.  whichever  occurs  first 

SUPPLEMENTARY  INFORMATION: 

Additional  information  concerning  this 

application  may  be  obtained  from  the 

District  Realty  Specialist.  Safford 

District  Office  425  E.  4th  Street,  Safford, 

Arizona  85546. 

Frank  Rowley, 

Acting  District  Mirn<;pr 

[FR  Doc  92-8-44  Filed  4-l>-92.  8,45  am) 
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[CA-050-02-311O-10-B00e,  CACA  29388] 
Realty  Action;  Tehama  County,  CA 

AGENCY:  Bureau  of  Land  Management, 

Interior, 

ACTION:  Amendment  to  Notice  of  Realty 
Action  published  in  the  Federal  Register 

February  3.  1992  Volume  57  Number  22 
Page  4053. 

SUMMARY:  This  amendment  adds  the 
following  parcels  containing  3806± 
acres  to  the  offered  private  lands  in 
Tehama  County  for  exchange  CACA 
29388  Any  difference  in  value  between 
the  offered  and  selected  lands  will  be 
done  through  adjustments  by  the  Bureau 
and  exchange  proponent. 


Assessor's  Parcel  Numbers 

(X)9-1W-18-1 

009-T(>-  10-1.12-1,17-1.23-1. 

(X)9-220- 07-1. 0&-1, 13-1,15-1,17-1, 18-1,19- 

1,20-1 
009-230-  02-l,03-l,0&-l,08-1.10-l,12-1.14- 

1  17-1.1&-1,21-1. 
0«.-»- 230- 40-1.41-1. 
009-350-  03-1. OS-1. 06-1. 
Located  m  .M  D  M..T.28N.,R.3W..Sec. 

12.13.14.15.22,23,24,25.28.27, 

T.28N.,R.2W.,Sec.  7.8,17,18.19. 
The  following  parcels  containing  167.25± 
acres  are  added  to  the  selected  lands; 
Butte  County  M  D.M.,T.22N.,R.2E..Sec.  36. 

E2NE.SVV\E  120±  acres 
Shasta  County  M.D.M..T,32N.,R.5W.,Sec.  12, 

NESW  40  *  acres 
Sec.  14.  N:\T,SW\\\''^\V. 

W2SWNWS\\  A\2.\Wrvn\'SWSW.  7.25± 

acres 
The  description  of  the  following  parcel 
.M  DMT  32N  .R.5W..Sec  14.  Lots 
22^,E2NENESW  is  corrected  to  Lots 
22,26,W2^fENESR 

FOR  FURTHER  INFORMATION  CONTACT: 

Information  concerning  this  exchange  is 
available  from  Howard  Matzat  at  the 
Redding  Resource  Area  Office,  355 
Hem.sted  Dr.,  Redding,  California  96002; 
(916)  246-5325.  For  a  period  of  forty-five 
(45)  days  interested  parties  may  submit 
comments  to  Mark  Morse,  Area 
Manager,  at  the  above  listed  address. 
Comments  on  exchange  parcels  shall 
identify  the  subject  parcel 
Mark  T.  Morse. 

Redding  Resource  Area  Manager. 
[FR  Doc  92-8792  Filed  4-15-«2;  8:45  am) 

BILLING  CODE  431(>-40-M 


[ID-050-4212-14;  IDI-289221 

Realty  Action;  Modified  Competitive 
Sale  of  Public  Land  in  Gooding 
County,  ID 

AGENCY:  Bureau  of  Land  ManagemenL 

Lntenor. 

ACTION:  Notice  of  Realty  Action,  IDI- 

28922. 

SUMMARY:  The  land  has  been  examined. 

and  through  the  development  of  land 
decisions  based  upon  public  input  it  has 
been  determined  that  the  sale  of  this 
parrel  is  consistent  with  section  203(a) 
of  the  Federal  Land  Policy  and 
Management  Act  of  19"6.  The  land  will 
be  offered  at  no  less  than  the  appraised 
fair  market  value.  (Value  will  be 
available  30  days  prior  to  sale  date). 

T  6  S.  R  14  E,.  Boisft  Meridian,  Coodinx 

County,  Idaho 
Section  21:  SWy4NWV«.  40  acres. 

The  land  is  hereby  segregated  from 
appropriation  under  the  public  land 
law's,  including  the  mining  laws,  as 
provided  bv  43  CFR  2m.l-2(d). 


This  sale  will  be  by  modified 
competitive  procedures.  The  following 
adjacent  private  land  owners  will  be 
given  the  opportunity  to  meet  the 
highest  bid  received  at  public  auction. 

Robert  &  Linda  McCabe,  5201  Watercrest 

Oxnard  CA  93030. 
Joe  S.  &  Helen  R.  Savage.  P  O  Box  373, 

Kimberly  ID  83341. 
Los  Cabelleros,  Ltd.,  1128  US  Highway  26. 

Bliss  ID  83314. 

DATES:  The  sale  offering  will  be  on 
Friday.  June  26. 1992.  at  10  a.m.  If  no 
qualified  bids  are  received  at  this 
offering,  the  parcel  will  be  made 
available  each  Friday,  excepting 
holidays,  until  December  31, 1992,  at 
which  time  the  sale  will  be  canceled. 

AOORESSES:  Sale  will  be  held  at  the 
Bureau  of  L.and  Management  Shoshone 
District  Office,  400  West  F  Street, 
Shoshone.  Idaho  83352. 

SALE  imoccoURES:  Only  sealed  bids  will 
be  accepted.  The  bid  must  be  sealed  in 
an  envelope  with  the  date  and  the  serial 
number  of  the  parcel  being  bid  upon  in 
the  lower  lefthand  comer  on  the  front  of 
the  envelope. 

Bids  must  be  received  in  this  office  no 
later  than  10  a.m.  on  June  28, 1992. 
Under  modified  competitive  sale 
procedures,  an  apparent  high  bid  will  be 
declared  at  public  auction.  The  apparent 
high  bidder  and  the  designated  bidder" 
will  be  notified.  The  designated  bidder 
shall  have  10  days  from  the  date  of 
notification  of  high  bid  amount  to 
exercise  the  preference  consideration 
given  to  meet  the  high  bid.  Should  the 
designated  bidder  fail  to  submit  a  bid 
that  matches  the  apparent  high  bid 
within  the  specified  time  period,  the 
apparent  high  bidder  shall  be  declared 
high  bidder.  If  two  or  more  designated 
bidders  meet  the  high  bid  a  division  of 
the  land  or  an  oral  auction  will  be  held. 
A  valid  bid  will  constitute  an 
application  to  purchase  that  portion  of 
the  mineral  estate  of  no  known  value.  A 
thirty  percent  (30%)  deposit  of  the  bid 
price  (not  appraised  price)  must 
accompany  each  bid  as  well  as  a 
separate  and  additional  $50.00  to 
process  the  mineral  purchase 
application.  Fees  must  be  paid  by 
certified  check,  money  order,  bank  draft 
or  cashier's  check  only. 

The  sale  will  be  subject  to  the 
following  reservations. 

1.  A  right-of-way  is  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  under  the 
authority  of  the  Act  of  August  30. 1890 
(26  Stat  291:  43  U.S.C.  945). 

2.  All  oil  and  gas  minerals  together 
with  the  right  to  prospect  for.  develop, 
and  remove  the  minerals. 
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The  pa'ent  w;U  b^?  T..:::f^'.  'l;  .li:  vaiici 
existing  nghts  inciac.ng  Tit;  loiiuwing 

1-0165     Idaho  Power  Company  f^.:  a 
power  i;ne, 

H-016aO4     Nor-.h  Side  Canal 
Corr-ipany  for  a  canal. 

H-CnB798    North  Side  Canal 
Compar.y  for  a  canal. 

H-^02699g     North  Side  Canal 
Company  for  a  ditch  nder  station. 

Federal  law  requires  that  bidders  be  a 
U  S.  citizen  IB  years  of  age  or  older,  or, 
in  the  case  of  a  corporation,  subject  to 
:he  laws  of  any  State  of  the  U.S.  Proof  of 
c;t:zensh;p  shall  accompany  the  bid.  The 
reraa.nder  of  the  fu!'  price  bid  shall  be 
pa;d  withm  180  days  of  the  date  of  the 
sale  Failure  to  pay  the  full  price  within 
•'-'^  180  days  shall  disqualify  the 
a- parent  high  bidder  and  cause  the  v.:d 
ceposit  to  be  forfeited  to  'he  Bl,M 
SUPOtEMCNTARY  rNFOflMATtON:  Contact 
•.,--:■  Ber.r.^:'.  Hil'.s  Resov.":?  Ar^i 
Manager  or  Realty  Specialist  a:  the 
District  Office,  or  pnane  at  ;20tl!  886- 
2206. 

For  a  penod  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  comments  to  the  District 
Manager  regarding  the  proposed  action. 

Comments  wiU  be  evaluated  and  the 
proposed  action  may  be  vacate'i, 
modified  or  affirmed.  In  the  aL«e:ii;e  of 
any  objections,  tins  realty  action  will 
become  the  final  decision  of  the 
Department. 

Dated:  .Apnl  ',  1992 
Mary  C  Gaylord, 

District  Manager. 
FP.  Doc  92-3804  Filed  4-15-92;  8:45  am] 
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[!D- 942-02-4730-121 

Filing  of  Ptets  of  Survey;  tOaho 

The  pld*  :f  the  following  described 
land  was  officially  filed  in  the  Idaho 
Sta-e  Of.'ce.  Bureau  of  Land 
Management.  Boise,  Idaho,  effective  9 
a  .m...  .•\pnl  a  l'>92. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  Idaho- 
Wyoming  State  Boundary  (east 
boundary}  and  subdivisional  lines,  and 
the  subdivision  of  certain  sections.  T.  4 
S.,  R.  46  E..  Boise  Meridian.  Idaho. 
Group  No.  798.  was  accepted,  April  1. 
1992. 

This  sur\ei  was  executed  to  meet 
certain  administrative  needs  of  the 
USD.A.  Forest  Service,  Region  IV, 
Targhee  .National  Forest. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
•0  the  Chief.  Branch  of  Cadastral 
Survey,  Idaho  State  Office,  Bureau  of 


Land  Management,  3380  Americana 
Terrace,  Boise,  Idaho  83706. 

Dated:  April  8. 1982. 
Duan«E.OlMn, 

Chief  Cadastral  Surveyor  for  Idaho. 
(PR  Doc.  92-8802  Filed  4-15-92;  8:45  am] 
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[ID-94;-02--» '30-121 

Filing  ot  Plats  ot  Survey,  Sdaho 

The  plats  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m.,  April  8, 1992. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines  and  subdivision  of  section  17.  T.  5 
N.,  R.  2  W.,  Boise  Meridian,  Idaho 
Group  No.  826,  was  accepted,  Apr  ;  8 
1992. 

This  survey  was  executed  to  meet 
certain  adminiatrative  needs  of  the 
Bureau  of  Land  Management 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral 
Survey,  Idaho  State  Office,  Bureau  of 
Land  Management.  3380  Americana 
Terrace.  Boise,  Idaho,  83706. 

Dated:  April  8, 1992. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
[PR  Doc  1?  PW"'  F-!ed  4-15-92:  8:45  am) 
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CA^<>40~4214-"   CACA  ■'OOO,  CACA  7004, 

CACA  'OCe,  CACA  7018,  CACA  7019,  CACA 
7020,  CACA  '•5€2] 

Proposed  Continuation  of 

Withdrawals;  CA 

AGENCY.  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

s   MMARf:  The  Bureau  of  Reclamation 
piopuaea  that  approximately  27,662.68 
acres  withdrawn  for  the  Central  Valley 
Reclamation  Project  continue  for  an 
additional  20  years.  The  land  will 
remain  closed  to  surface  entry  and 
mining  but  have  been  and  will  remain 
open  to  mineral  leasing.  This  notice 
provides  a  public  comment  period. 
DATES:  Comments  should  be  received  by 
July  15. 1992. 

ADDRESSES:  Comments  should  be  sent 
to  State  Director.  BLM  California  State 
Office,  2800  Cottage  Way,  room  E-2845, 
Sacramento.  Califo"^"  ^=^2'^ 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Beck,  BLM  California  State  Office. 
916-978-4820. 


SUPPIEMEMTARY  INFORMATION:  The 

Bureau  of  Reclamation  proposes  that  the 
existing  land  withdrawals  identified 
below,  be  continued  for  a  period  of  20 
years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  19"6,  90  Stat.  2751.  43  U  S.C.  1714 
The  lands  are  described  as  follows: 

CACA  7000 

Bureau  of  Land  Management  Order 
dated  August  10, 1948 

Mount  Diablo  Meridian 

T  .-32  N..  R.  6  W  . 

Sec.  8.  SWV«MWV4.  SWA.  WVaSEVk; 
Sec.  9,  lots  1.  2.  and  3.  SWANEV*. 

NVzSWV*.  E'iN\\''m. 
Sec.  15.  lots  2  to  17,  inclusive,  S'/iSE'/«S 

Sec.  la,  lotB  5,  8,  9,  la  11.  and  12; 

Sec.  20.  lots  1  to  5.  inclusive; 

Sec,  21.  lot  1: 

Sec.  22.  alli 

Sec  27,  lots  15  to  22,  inclusive,  lots  25  to  40. 

mdusive.  lots  85  to  92.  inclusive.  loU  ICS 

to  U6.  inclusive.  SWV4SW'-*NWV«. 

NE  ^4  S  W^i .  NT  %  S  W  %  S  W  V4, 

W^!VWV4SW''i. 
Sec.  28.  lots  9  to  12  inclusive,  lots  21  to  28 

mniusive.  lota  37  to  40  inclusive,  E''*; 
T  32  N..  R,  7  W,, 
Sec.  1.  lot  5; 
Sec.  12.  N'^iNEV,. 

The  area  descnbed  contains  approximately 
2.256  90  acres  m  Shasta  County. 

CACL\  7004 

Secretarial  Order  of  May  19, 1936. 

Mount  Diablo  Meridian 

T.  33  N..  R.  3  W, 

Sec  4.  lots  3  and  4,  SWWNEV,,  SEV*. 
T  34  N..  R.  4  W.. 

Sec.  a  VVMjNW'*,  S-'i; 

Sec,  la.  lot  1.  NEW.\WV4, 

The  area  described  contains  approximately 
759.38  acres  in  Shasta  County. 


CACA  7006 

Secre'anal  Order  of  July  29.  1936. 
Mount  Diablo  Meridian 

T.  34  N.,  R.  1  W., 

Sec.  6.  lots  1  to  4.  inclusive,  lot  7, 
SW'-'4\E>'i..  SEV4NW'-4.  EV2SW%. 
W4SEV4. 
T  35  \,,  R.  1  W., 

Sec.  2R,  S'jS'-:.  NEWSEV4; 
Sec.  3Z  N--*.  NWSSW'y4. 
T  33  N..  R.  2  W,, 

Sec.  6,  lots  8  and  7,  E'-sSWV*.  SEViNWV*. 
T.  34  N..  R.  2  VV., 

Sec.  6.  E'-^  of  lot  5.  lots  6.  7,  9.  and  12. 

SE  ''4.N W  H.  W  '■^.N'E  -'4 SVV  '-4 . 
Sec.  10.  E' eE'-^.VE'',.  W 'sNEV,, 

NWV4SWV,,   N'jSWV4SW'/4,  SEV4SWV4, 

Ni^SW^SE^: 
Sec.  12.  \^SEy*.  SE'ANEV*.  NWy4SW  •/4N 

£■^4.  W''2SWV«SW=-4NE''i.  NWV4. 

E-jSE'-4NEV4SE"4: 
Sec.  14.  W'^SEV4SW''4,  NEV4SW  V4SWy4: 
Sec  16,  E '.'2; 
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Sec,  28.  N''2NW''4,  VV^SW-.  NE'-4SW'-, 

NWWSEV*, 
Spc  32,  \E'-«N'F.--4   VV'-iWS,  SEsSW -4 

SEW 
T  .33  N,,  R.  3  W,. 

Spc   2,  lots  2.  3.  4   VV  4SVV  V4,  SEV4: 
Sec  6,  lot.9  1  to  5,   ncluf-ive.  SV^NEVi, 

SE'-4N'W'4,  NE'4S\V'4; 
Sec  10,  VV'sXEv,,  Ny2NWy4; 
Sec  12,  \W'.4, 
T,  34  N..  R.  3  W  , 

Sec,  6.  lots  3,  4,  and  7,  SEWSWy4; 

Sfc,  12.  lots  1  to  8,  inclusive: 

Sec.  14.  SWW: 

Sec.  15.  SWV,  of  lot  13: 

Sec,  20  lot  6.  SWV4SEV4; 

Sec  21,  lots  13  to  15,  inclusive,  hits  16  to  .:: 

inHusive.  SE'-4.\EV4.  SEV4; 
Sec  22,  VV'iEVs  of  lot  5.  WW  of  lot  5.  lots  6 

to  9.  inclusive.  SWW,  Wy!SEV4, 

SV4NE''4SE'4.  SE'-4SEV4; 
Sec.  24,  NVzNWW 
Sec,  28.  lot  1.  lots  16  to  20,  inclusive, 

S4SEW: 
Sec.  30,  lots  1  '0  4,  inclusive,  EViSWy4. 

SEl-4 
Sec   32,  SVVW,Wi^,  W'^SEy4; 
Si'f,  34,  SEV4. 
T.  35  N..  R.  3  W., 
Sec.  6,  lots  1.3,6,8,9.10  11.16; 
Sec,  8,  NWWNEW   W'^NWV4.  EyzSWyi; 
Sec.20.  EV^SEW 
Sec.  32,  NWV4NEy4NEy4. 
T.  36N.,R,  3  W., . 
Sec.  30.  SEV,SEy4; 
Sec,  32,  NVzNWy,,  SWy4NWy4. 
T.  33  N.,  R.  4  W., 

Sec,  1,  lots  2,  3.  4.  6.  and  7,  Ey2SWy4: 

Sea  4,  lot  1; 

Sec-  6.  lots  1  to  5  inclusive.  Sy2NEy4, 

N''2SE''4. 
T   34  N,  R  4  W., 
Sec,  2.  SW  y4: 

Sec.  6,  lots  6  and  7.  EV2SWy4: 
Sec.  10,  SEV4, 
Sec.  12,  NWy4SWy4; 
Sec.  14.  EV2; 
Sec.  18.  lots  2.  3.  4.  NEy4,SEy4NWy4.  SEy4, 

swy4,  syzSEVi; 

Sec.  20.  SV2; 

Sec.  22,  WV^NWy.: 

Sec.  23.  SViNEy4; 

Sec.  26.  lots  6. 15. 16.  17,  20.  21.  22.  23.  24; 

Sec,  28,  S'''2; 

s."  34  SVVV4.  Ny2SEy4. 

T   .>..  .N  .  R,  5  W,. 

Sec,  4,  S',^  of  lot  20.  SWy4  of  lot  21.  lot  27. 
NV2  of  lot  28.  lot  30; 

Sec,  5,  lot  5; 

Sec,  8,  NEV*  of  lot  22,  SVa  of  lot  22; 

Sec.  9.  N  y2  of  lot  3.  E  Vi  of  lot  4,  lot  5.  W  yj 
of  lot  6,  lot  12; 

Sec.  17,  NWy,  of  lot  18. 
T.  33  N..  R.  5  W., 

Sec.  4,  lot  5,  lots  9  to  12,  inclusive,  SWy4: 

Sec.  10,  lot  1,  NEy4,  sy2Swy4,  NEy4SEy4, 

Sy2SEV4; 
Sec.  12,  lots  1,  2,  3; 
Sec.  14.  lots  1.  2,  3; 

Sec.  15.  lots  1  to  7,  inclusive.  NWy4SEy4: 
Sec.  32.  lots  5.  9.  11. 12. 19.  WMi  of  lot  17, 

Ey2  of  lot  18,  \NV2  of  lot  20.  N  4  of  lot  8, 

SWV,  oflota, 
T,  34  N..  R.  5  VV,. 
Sec,  2.  lots  5  to  10.  inclusive; 
Sec.  12.  lots  1  to  6,  inclusive; 


Sec  14.  lots  1  to  4,  inclusive,  lots  7  to  10, 

inclusive,  lots  15  and  16: 
Sec  22,  lots  3  and  4  Unpat.  Por,  of  MS 

513" 
Sec  24,  lots  1  to  5.  inclusive; 
Sec.26,  NEy4,  swy4. 
T,  35  N,.  R.  5  W.. 
Sec.  2.  SWy4  of  lot  2.  SV4  of  lot  3,  lots  12, 

13. 14; 
Sec.  12.NEV4NEy4; 

Sec  24.  swv;swy4: 

Sec.  34.  NE'-4.  SEy..  EyiSWy4, 
The  area  described  contains  approximately 
13.  902.54  acres  in  Shasta  County. 

CACA  7018 

Spcretanal  Order  dated  December  10, 

Mount  Diablo  Meridian 

T.  33N,R,  6V\.. 

Sec.  25.  unpatented  portions  of  SEy4NEy4, 
NEy4SEy4.  and  lot  10  (SEyiSEy.). 

The  area  described  contains  approximately 
35.70  acres  in  Shasta  County. 

CACA  7019 


1.  35  N..  R.  5  W.. 
Sec,  2,  N^  and  SEy4  of  lot  2.  N^  lot  3: 

Sec.  26.  NEy4Swy4.  swy4swy4. 

The  area  described  contains  approximately 
3.594.41  acres  in  Shasta  County. 

CACA  7020 

Secretarial  Order  dated  July  '9, 1936. 

Mount  Diablo  Meridian 

T.  34  N.,  R.  2  W.. 

Sec.  32.  SV4NEy4. 
T.  33  N,.  R.  3  W., 

Sec.  6,  lot  6. 
T.  35  N..  R.  3  W., 

Sec.  6,  SEy4SWy4,  S%SEV4. 
T.  33  N.,  R.  4  W., 

Sec,  1,  lot  5. 
T.  34  N..  R.  4  W., 

Sec.  2.  lotl,  W\4SV4NVi: 

Sec.  22.  SEy4NEy4; 

Sec,  23,  NW y4,  NW  ViSE y4. 
T.  32  N..  R.  5  W.. 

Sec.  17,  lot  19. 

The  area  described  contains  approximately 
663.82  acres  in  Shasta  County. 


Sprrptaria!  Qrdpr  dated  July  7, 1938,         CACA  7562 


Mount  Diablo  Meridian 

T.  33  N..  R.  2  W.. 

Sec,  4.  lot  3; 

Sec,  6.  WMiSEy4. 
T,  34  N,.  R,  2  W„ 

Sec.  30.  lots  1  and  Z  EV4NWy4. 
T.  33  N..  R.  3  W., 

Sec.  6,  NEy4SEy4,  SWy4SEy4; 

Sec.  8.  NEy4NEy4.  sviiNEy4,  wy..  SEy«; 

Sec.  10.  NV4SEy4.  SEy4SEy4; 

Sec.  12.  NEyiSEyi.  S'>^SEy4. 
T.  34  N..  R.  3  W.. 

Sec.  14.  NWy4NWy4; 

Sec.  15,  lot  11,  NV4  lot  13.  SEy4  lot  13,  NV^ 
lot  14,  lots  15  and  16.  WV4  lot  17.  NEVi  lot 
18; 

Sec.  20.  NWy4SEy4.  SEy4SWy4; 

Sec.  24.  E'^.S%SWy4: 

Sec.  26.  EMi,  SWy4. 
T.  35  N.,  R.  3  W., 

Sec.  32.  NEy4NEy4NEy4.  SV4NEy4,NEy«. 
SV2N'^. 
T.  33  N..  R.  4  W., 

Sec.  2.  lot  4. 
T.  34  N..  R.  4  W.. 

Sec.  4.  lot  4: 

Sec.  6.  SV4NEy4,  SEy4NWy4: 

Sec,  10.  NEy4: 

Sec,  12,  NEy4SEy4,  SV4SV4: 

Sec,  20.  SEViNEyi: 

Sec.  23,  N'/2SEy4; 

Sec.  24,  SWy.; 

Sec.  28,  Wy2NEy4; 

Sec.  36,  lots  1  to  4,  inclusive,  NWy4.  WV4 

swy4,  SEy^swy*. 

T.  35  N..  R.  4  W.. 

Sec.  26.  WMiNEVv  EysNWy.. 
T.  33  N..  R.  5  W.. 

Sec.  7.  lots  1  and  2; 

Sec.  12.  lots  5  to  8.  inclusive: 

Sec.  14.  lots  6  and  7; 

Sec.  23.  E'/4SWy4NEy4. 
T.  34  N..  R.  5  W.. 

Sec.  4,  lots  7  to  10.  inclusive: 

Sec.  10,  lot  4; 

Sec,  22,  lot  1; 

Sec.  26,  NEy4NWy4. 


Secretarial  Order  dated  November  16. 
1932. 

Mount  Diablo  Meridian 
T,  10  N.,  R.  8  E.. 

Sec.  20.  wyiSwy4Nwy4. 

T.  1  N.  R.  14  E., 

Sec.  6,  lot  8,  lots  25  to  34,  inclusive: 

Sec.  7.  lot  1; 

Sec,  1&  lots  S  and  6,  WV^SEyi: 

Sec.  19.  NWy4NEy4,  SEy4NEy4. 
T.  2  N..  R.  14  E., 

Sec.  4.  lot  13; 

Sec.  20.  N^  of  lot  2; 

Sec,  30,  lot  3; 

Sec,  31.  lots  17.  22.  23.  and  24. 
T.  33  N.,  R.  2  W., 

Sec.  4.  lot  4. 
T.  34  N..  R.  2  W., 

Sec.  2.  EV4SWy4,  SWy4SEy4; 

Sec.  10.  NWy4SEy4; 

Sec.12,  S%SEy4; 

Sec.  14.  SWV4NWy4; 

Sec.  20,  NEy4NEy4; 

Sec.  30.  lot4,  EV4SEy4.  ' 
T.  35  N..  R.  2  W., 

Sec.  32,  WV4NWy4. 
T.  33  N„  R.  3  W.. 

Sec.  6,  NWy4SEy4: 

Sec.  8.  NWViNEyi: 

Sec.  10.  EV4NEy4,  SMiSWyi.  SWy4SEV4: 

Sec  12,  WV4NEy4.  NWy4SEy4. 
T.  34  N..  R.  3  W.. 

Sec.  14,  NV^NEy4,  SWy4NEy4.  NEy4NWy4. 
SyaNWy4; 

Sec.  30.  SWNEy4,  SEy4NWy4; 

Sec,  34.  NEy4.  EyiE'/4NWy4. 
T  35  N.  R  3  W 

Sec.  32,  NWy4NEy4,  NysNWy4. 
T.  33  N.,  R.  4  W.. 

Sec.  6,  lot  6, 
T.34  N..  R.  4  W.. 

Sec.  4,  swy4Nwy4.  w^swy4; 

Sec.  e.  lots  1  and  5.  SEy4; 
Sec,  12.  NWyiSWyi,  NWy4SEy4: 
Sec.  16.  SEVi; 
Sec.  20.  SWy4NEy4. 
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T  35  N  .  F    t  V. 
Sec.  zaEWNEV*: 
Sec.  30.  lot  2.  SEVMW'V,. 
TJ6  N_  R.  4  W.. 

Sec.SZ.SE'ANEV*. 
T  33  N..  R.  JTW.. 
Sec.  6,SWV4SEV4: 
Sec.  7.  NEV4NWV4,  NViNE'/*. 
T.34  N..  R.  5  W., 

Sec.  4.  lots  5.  8. 11.  and  12; 
Sec.  10.  lots  1  and  2: 
Sec.  14.  lots  n  and  14; 
Sec.  2Z  tot  5. 
T  35  N..  R  5  W., 
Sec.  2,  SV2SEV4: 

Sec.  12.  SWV4SW'4.  SWV4NW'/4;  ■. 
Sec.  22.  SEV4NEV4.  NEViSEVi. 
T.36  N..  R.  5  W.. 

Sec.  22.  EM!SWV4. 
T.35  N..  R.  7  W.. 
Sec.  4.  lot  2; 

Sec.  6,  lot  LE'/i  of  lot  7.  lota 
Sec.  8.  NWV4NWV4NWV!.; 
Sec.  16.  N^iN'/^NEV,NW'/;; 
Sec.  la  lot  5.  NVtNEV4SWV4.  SWV4NEV4S 

WH.  NEV4SWV4SWV4.  NWV4SEV4SWV4: 
Sec.  20.  S'^.NW'-4.  f^^i^SV^V*.  SV2SWV4S 
WV4.  I 

T.36  .N.,  R.  7  W..  ' 

Sec  2a  S'^SWV4SEV4; 
Sec.  22,  NVjN'WV4NEV4.  SW'/tNW'/iNEVi; 
Sec.  28.  SEV4NWV4SWV4.  EMjSW  V4SWV4. 
WM!WMiNWV4SVV"/4. 
T.33  N.,  R.  8  W.. 

Sec.  7,  SWV4NEVi.  1 

T.34  N..  Raw..  I 

Sec.  4.  WVi  of  lot  3.  lot  4; 
Sec.  7.  N'/iSWV4SEV4: 
Sec.  a  N'/j.\Ey4.  NM!SWV4NEVi.  NWV,, 

NVVVtSWA.  NMiSWV4SWV<i: 
Sec.  15.  S'^SWV4NEV4; 
Sec.  21.  NEV4NEV4.  W\^NEV4SE'/4NEy4. 
W'/iSEV4NEV4.  NWV4SEV4SEV4NEW, 
NWV4NE'/4SEV4.  SEV4NWy4SEV4. 
NWV4NEV4SWV4SEV,,  NW^SWV4SE"'4. 
WViSWV4SWy4SEV4.  NEV4NE'''4S 
E''4SEy4,  S"3NEy4SEV«SEy4,  NEV4SWV4S 

Ey4SEy4.  s'^swy4SEy4SEy4.  SEy^SE^s 

Ey.; 
Sec.  22.  EViNEy4NWy4.  E^VJWS 

Ey4NW  y4.  w  '/<!NW  y^NW  y4NW  v«. 
SEy4Nwy4,  NEv^swy*.  ne'anev4N 
wy4swy4.  s'/iNEy4Nwv!,swv(,. 
NEy4Swy4Nwy4Swy4.  s»4Swy4N 
wy4swy4.  SEy4Nwy4Swy«, 
swy4swy4: 

Sec  28.  NEy4NE"'4.  WyjNEy4NWy4NEV4. 
WViNWy4NEy4.  EMiNEViSWyi. 

Nwy4SEV4Sw^.  wy2Swv4SEy4Swy4. 

NEV4NWy4SE'/4. 
T.35  N..  R.  8  W..  I 

Sec.  21.  SEy4NEy4: 
Sec  22!  NWVi.  Ni^SWyi.  SWV4SWV4. 

wysSEViSwy4.  swy^SEy*; 
Sec  24.  swy4Swy»Nwy4.  SEy4.Nwy4. 

WViiSWV4; 
Sec  25.  W^^NWy4N\Vy4.  SWWiNW^; 
Sec  26.  SEy4NE'^  SWiSEViSWy*. 

NWV4SEy4: 
Sec  28.  NEy4NEy4.  NEy4SEy4; 
Sec.  29.  NEV4NEy4SWy4: 
Sec  30,  SWyiNE'A,  W'^SE'A.  WAWViS 

Ey4SEy4.  E'^E'/2SEy4SE'A: 
Sec  31.  NWViiNEy,.  WViSWy4NE'/4: 
Sec  3Z  lot  2.  E'/^SWy4NEy4.  WMj.WVyi. 

W/2SEy4NWy4; 


Sec  33,  SEMiSEH. 
T.35  N..  R.  9  W., 

Sec  36.  NHSWV*.  NWV,SEV4. 

The  area  described  contains  approximately 
6.449.93  acres  in  Calaveras,  El  Dorado. 
Nevada,  Shasta,  Trinity.  Tuolumne,  and  Yuba 
Counties. 

The  purpose  of  the  withdrawals  is  to 
protect  the  Central  Valley  Reclamation 
Project.  The  withdrawals  segregate  the 
lands  from  settlement  sale,  location  and 
entry,  including  location  and  entry 
under  the  mining  laws,  but  not  the 
mineral  leasing  laws.  No  change  is 
proposed  in  the  purpose  or  segregative 
effect  of  the  withdrawals. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
continuation  of  the  withdrawals  may 
present  their  views  in  writing  to  the 
Chief,  Branch  of  Adjudication  and 
Records,  in  the  California  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued,  and.  if 
so,  for  how  long.  The  final  determination 
on  the  continuation  of  the  withdrawals 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawals  will 
continue  until  such  final  determination 
is  made. 

Dated.  April  10, 1992. 
Ed  Hastey, 
State  Director. 
[PR  Doc  92-8778  Filed  4-15-92;  &45  ami 
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Refuge  IS  proposed  to  preserve,  protect, 
and  enhance  a  significant  wetland 
(  omplpx  under  authority  of  the 
F'morsenry  Wetlands  Resources  Act  of 
1986. 

Of  four  alternatives  considered. 
Alternative  3.  whereby  the  Service 
would  acquire  interest  in  12.845  acres  to 
create  a  Refuge  encompassing  13,540 
acres,  is  the  Service's  VYeferred 
Alternative. 

This  Notice  is  being  furnished  to 
provide  broad  public  notice  and  review 
pursuant  to  National  Environmental 
Policy  Act  regulations  (40  CFR 
1501.4(e)(2)l.  Formal  public  meetings. 
hearings,  office  hours,  and  comment 
periods  have  been  held  throughout  the 
planning  process  that  began  m  March, 
19«1 

DATES:  The  FONSl  and  F-A  document 
will  be  available  for  public  review  for  ,30 
days  beginning  on  the  date  of  document 
distribution  which  is  estimated  to  be  on 
or  about  April  20. 1992.  Following  this 
30-day  period,  the  FONSl  will  become 
final  and  the  Service  will  make  a  final 
decision  on  whether  to  carry  out  the 
PreffTTrd  Alternative. 

ADDRESSES:  Copies  of  the  FONSI  and 
EA  are  available  by  writir,g:  Regional 
Director,  U.S.  Fish  and  Wildlife  Service. 
Bishop  Henry  Whipple  Federal  Building. 
1  Federal  Dv^e.  Fort  Snelling. 
Minnesota  55111^056;  Attention  Don 
Hultman,  RE-AP. 

FOB  FURTHER  INFORMATION  CONTACT: 

Don  Huitrr.an,  Project  Mdnager.  U  S. 
Fish  and  Wildlife  Service,  phone  (612) 
725-3306. 

Dated:  April  7.  1992. 
Marvin  E.  Moriarty. 
Acting  Regional  Director. 
[FR  Doc,  92-8776  Filed  4-15-92;  8:45  am) 
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Fish  a"d  Wildlife  Sen/ice 

A..!.!3b'i''Y    ^  "3'  E,^•v!'0'^me^tal 
Assessment  ;E,A,  and  finding  of  Ho 
Significant  Impact  (FONSi)  fof  the 
Proposed  Crane  Meadows  National 
Wiidllfe  Refuge   Morrison  County,  MN 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

summary:  This  Notiee  advises  the 
public  that  the  U.S.  Fish  and  Wildlife 
Service  (Service)  has  prepared  an  EA 
and  completed  a  FONSI  for  the 
proposed  establishment  of  Crane 
Meadows  National  Wildlife  Refuge 
(Refuge)  located  near  Little  falls, 
Morrison  County,  Minnesota.  As  such, 
an  Environmental  Impact  Statement  for 
the  proposal  will  not  be  prepared.  The 


Meeting,  Klamath  River  Basin  Rsheries 
Tasl<  Force 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  meetings. ^_ 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U,S.C.  app,  I),  this  notice  announces  a 
meeting  of  the  Klamath  River  Basin 
Fishenes  Task  Force,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  .Act  (16 
U.S.C.  4(30ss  et  seq,).  The  meeting  is 
open  to  the  public. 

DATES:  The  Klamath  River  Basin 
F'sheries  Tasl<  Force  will  meet  from  9 

a  T.  '0  5  p,m   on  Tuesday   AprM  28  and 
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from  8  a.m.  to  4  pm,  uri  \\f  dnesddy 
April  29.  1992. 

ADDRESSES:  The  meeting  vvili  be  held  at 
the  Siskiyou  County  Historical  Society 
conference  room.  910  South  Main  Street. 

Vrekti.  California 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr  Ronald  A.  Iverson  Project  Leader. 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1006  (1215  South  Mam,  Suite  212).  Yreka. 
California  96007-1009,  telephone  (916) 
842-5763. 

SUPPLEMENTARY  INFORMATION:  Fof 

background  infomarion  or.  the  Task 
Force,  please  refer  to  the  notice  of  their 
initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8,  1987  (52  FR 
256391.  The  Task  Force  will  decide  the 
next  steps  in  incorporating  the  upper 
Klamath  River  basin  into  the  Fishery 
Restoration  Program  and  in  taking  a 
watershed-by-watershed  approach  to 
implementing  the  long  term  restoration 
plan.  The  Task  Force  will  begin  to  shape 
the  1993  annual  work  plan  for  fish 
restoration.  Several  technical  reports 
will  be  presented. 

Dated:  March  27,  1992. 
VVilliam  E.  Martin. 

Acting  Regiona! Director.  U.S.  Fish  and 

Wildlife  Service. 

(FR  Doc.  92-6795  Filed  4-15-92:  8:45  am) 
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Geologicai  Survey 

Application  Notice  Establishing  the 
Closing  Date  for  Transmittal  of 
Applications  Under  the  National 
Earthquake  Hazards  Reduction 
Program  (NEHRP)  for  Fiscal  Year  (FY) 
1993 

Applications  are  invited  for  research 
projects  under  the  NEHRP. 

Authority  for  this  program  is 
contained  in  the  Earthquake  Hazards 
Reduction  Act  of  1977.  Public  Law  95- 
124.  (42U.SC  7701,  et.  seq.) 

The  purpose  of  this  program  is  to 
support  research  m  earthquake  hazards 
and  earthquake  prediction  to  provide 
earth-science  data  and  information 
es.sential  to  mitigate  earthquake  losses. 

Applications  may  be  submitted  by 
educational  institutions,  private  firm*; 
private  foundations,  individuals,  and 
agencies  of  State  or  local  governments. 

Closing  Date  for  Transmittal  of 
Applications:  Applications  must  be 
received  on  or  before  May  21,  1992. 

Prog'-Qm  Information:  This  program 
supports  research  related  to  the 
following  genera!  areas  of  interest:  I. 
Understanding  the  earthquake  source: 
determine  the  physical  properties  and 
mechanical  behavior  of  active  crustal 


f.ui'it  zorif'S  and  their  surroundings,  and 
lieveiop  quantitative  models  of  the 
plnsics  of  earthquake  processes   II. 
Evaluating  earthquake  potential. 
determine  the  geological  and 
geophysical  setting  and  characteristics 
of  seismically  active  regions;  determine 
the  occurrence,  distribution  and  source 
properties  of  earthquakes,  and  relate 
seismicity  to  geologic  structures  and 
tectonic  processes;  determine  the  nature 
and  rates  of  crustal  deformation; 
characterize  the  earthquake  potential  of 
the  United  States  on  a  regional  and 
national  basis:  identify  active  faults, 
define  their  geometry,  and  determine  the 
characteristics  and  dates  of  past 
earthquakes;  make  long-term 
probabilistic  forecasts  of  the  likelihood 
of  large  earthquakes  on  active  fault; 
conduct  intensified  monitoring 
experiments  in  selected  regions  of  high 
seismic  potential;  and  develop  and 
evaluate  short-and  intermediate-term 
earthquake  prediction  methods.  UL 
Predicting  the  effects  of  earthquakes: 
Acquire  data  needed  for  the  prediction 
of  ground  shaking,  ground  failure,  and 
response  of  engineered  structures; 
predict  strong  ground  shaking;  predict 
ground  failure;  and  evaluate  earthquake 
hazards  and  losses.  IV.  Applying  and 
utilizing  research  results:  Application  cl 
research  results;  transference  of  hazards 
information,  and  assessment  methods  to 
users. 

Application  Forms:  The  program 
announcement  is  expected  to  be 
available  on  or  about  March  24. 1992. 
You  may  obtain  a  copy  of 
announcement  7860  by  writing  to  Mary 
Burkett.  U.S.  Geological  Survey.  Office 
of  Procurement  and  Contracts — Mail 
Stop  205C  12201  Sunrise  Valley  Drive. 
Reston.  Virginia  22092. 

Organizations  that  applied  for  a  FY 
1992  award,  and  organizations  that 
requested  to  be  retained  on  the  mailing 
list  since  the  last  announcement,  will  be 
mailed  a  copy  of  the  program 
announcement. 

Further  Information:  For  further 
information  contact  Dr  Elaine  Padovani. 
Deputy  Chief,  External  Research 
Program,  Office  of  Earthquakes. 
Volcanoes,  and  Engineering — U5. 
Geological  Survey.  Mail  Stop  905. 12201 
Sunrise  Valley  Drive,  Reston.  Virginia 
22092.  Telephone;  (703)  648-6722. 

(Catalog  of  Federal  Domestic  Assistance 
Number  15.807) 

Dated:  March  25.  19B2. 
Jack  ].  StaMi. 

Assistant  Director  for  Administration. 
|FR  Doc.  92-6775  Filed  4-15-92:  8:45  am) 
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Defense  Mapping  AgerKry   Puljlic  Sate 
of  Topographtc  Maps.  Gazetteers  etc. 

Effective  April  15. 1992.  the 
responsibility  for  the  public  sale  of 
topographic  maps,  gazetteers,  and  other 
publications  of  the  Defense  Mapping 
Agency  will  be  transferred  to  the 
Department  of  the  Interiors  U.S 
Geological  Survey.  Persons  or 
organizations  in  the  United  States  and 
foreign  countries  desiring  domestic  and 
international  products  should  contact 
the  U.S.  Geological  Survey  at  the 
address  below: 

USGS  Branch  of  Distribution.  Box  25288. 
Denver.  CO  80225.  (303)  236-7477. 

Dated:  March  16. 1992. 
Roy  R.  Mullen. 

Associate  Chief  National  Mapping  Division. 
[FR  Doc.  92-8743  Filed  4-15-82:  6  45  am) 
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Certain  Conaense-s  Pa''ls  The-eof 
ana  Prod-jcts  Containing  Sarne 
'"ciuding  Air  Conditioners  i-->' 
A utc mobiles   Ctiange  n*  Commission 
Investigative  Atlorneys 

Nonce  IS  hereby  given  that,  afi  of  this 
date.  James  M.  Gould,  Esq.  and 
Gabrielle  Siman,  Esq.  of  the  Office  of 
Unfair  Import  Investigations  are 
designated  as  the  Commission 
investigative  attorneys  in  the  above- 
cited  investigation  instead  of  Gabrielle 
Siman.  Esq.  and  Steven  A.  Glazer.  Esq. 

The  Secretary  is  requested  to  publish 
this  notice  in  the  Federal  Register. 

Dated:  April  10. 1992. 
Lynn  I.  Levine, 

Director,  Off  ice  of  Unfair  Import 
Investigations. 
[FR  Doc  92-8782  Filed  4-lS-9a  8:45  am) 
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I  Invest  I  gat  I  on  Nos 


:  1  •  T  A    ^' d6  B' 


Stee>  vVire  Rope  f^'orn  the  HepuiJnc  of 
Korea  and  Memco 

tkGiHcr:  United  States  International 
Irade  Commission. 
ACTION:  Institution  and  scheduling  of 
preliminary  antidumping  investigations. 

s   MMARv  The  Commission  hereby  gives 
notice  of  the  institjition  of  preliminary 
antidumping  investigation  Nos.  731-TA- 
546  and  547  (Preliminary)  under  section 
733(a)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
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1637b(a))  to  determine  whether  there  is 
d  reasonable  indication  that  an  industry 
in  the  United  States  is  materially  injured 
or  is  threatened  with  material  injury,  or 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  the  Republic  of 
Korea  and  Mexico  of  steel  wire  rope. 
provided  for  in  subheading  7312.10.90  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States,*  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  May  26, 
1992. 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTtVE  DATE:  April  9. 1992. 
FOR  FUBTHEfl  INFORMATION  CONTACT: 
vVooo.r)   :  :-•. -.dke  (202-205-3188), 
Office  of  Investigations,  US. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington.  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office  of 
the  Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMAT'ON: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  April  9, 1992.  by  The  Committee  of 
Domestic  Steel  Wire  Rope  and  Specialty 
Cable  Manufacturers. 

Participa'ifir!  ;n  '.he  Investigation  and 

Pabhc  ber.ice  List 

.Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance 


'  The  imported  steel  wire  rope  covered  by  these 
investigations  consists  of  ropes,  cables,  and  cordage 
of  iron  or  steel,  other  than  stranded  wire,  not  fitted 
with  fittings  or  made  up  into  articles,  and  not  made 
of  stainless  steel  or  brass  plated  wire. 


Limited  Disclosure  of  Business 
Eh^prietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (.\PO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  tinder  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  cormection  with  these  investigations 
for  9:30  a.m.  on  April  30, 1992,  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Woodley 
Timberlake  (202-205-3188)  not  later  than 
April  28. 1992,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  Submissions 

As  provided  in  §§  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
May  5. 1992.  a  written  brief  containing 
information  and  argtmients  pertinent  to 
the  subject  matter  of  the  investigations. 
Parties  may  file  wrritten  testimony  in 
connection  with  their  presentation  at  the 
conference  no  later  than  three  (3)  day 
before  the  conference.  If  briefs  or 
written  testimony  contain  BPI.  they  must 
conform  with  the  requirements  of 
§§  201.6.  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §5  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  these  investigations  must 
be  served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 


1930,  title  VII.  T'n-.s  notice  is  published 
pursuant  to  section  ZO"  12  of  the 
Commission's  Rules. 

Issued:  April  10.  1992. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secreta.-y 
[FR  Doc.  92-6781  Filed  4-15-92;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  320441 

Eastern  Alabama  Railway,  inc.; 
Acquisition  and  Operation  Exemption; 
Natchez  Trace  Railroad 

Eastprn  .AlabatT.a  Railway.  Inc. 
(E.ARY)  has  fiied  a  notice  of  exemption 
to  purchase  the  interest.?  of  its  corporate 
affiliate.  Natchez  Trace  Railroad  (NTR), 
in  certain  rail  lines  and  to  operate  those 
lines.  The  lines  to  be  acquired  are:  (1) 
Approximatelv  15  06  miles  of  line  owned 
by  NTR  from  .^nniston  (MP  LA.M  507.73) 
to  Wellington  (MP  L\M  522.79)  in 
Calhoun  County,  AL;  and  (2) 
approximately  26.36  miles  of  line  leased 
by  NTR  from  CSX  Transportation,  Inc. 
(CSXT).  from  Gantfs  jet.  (MP  IJ^M 
453.58)  to  Talladega  (MP  LAM  479.94)  in 
Talladega  County,  AL.'  The  proposed 
transaction  was  expected  to  be 
consummated  on  or  after  March  31. 
1992, 

This  proceeding  is  related  to  Finance 
Docket  No.  32045,  Ky!e  Railways.  Inc.— 
continuance  in  Control  Exemption — 
Eastern  Alabama  Railway.  Inc..  wherein 
EARY's  parent.  Kyle  Railways,  Inc.,  has 
concurrently  filed  a  notice  to  exempt  its 
continuance  in  control  of  ELA.RY  upon 
the  letter's  becoming  a  earner. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Fritz  R. 
Kahn,  Vemer,  Liipfert,  Bemhard. 
McPherson  and  Hand,  suite  700  the 
McPherson  Building.  901  15th  Street, 
NW.,  Washington.  DC  20005-2301. 
This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  US.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 


'  NTK'9  acquisition  of  its  Interest  in  these  lines 
from  CSXT  was  approved  m  Finance  Docket  No. 
31487,  Natchez  Trace  Railraod— Purchase  and 
Lease — CSX  Transportation  Inc.  Lines  Between 
Wellington  and  Annislon.  Al  and  Talladega  and 
Gantfs  let..  AL  (not  pnnted).  sened  Novembtr  a 
1989.  NTR  was  authonzed  to  purchase  the  Annisl.m 
and  Wellington  line  and  to  lease,  with  option  to 
purchase,  the  Gantfs  jc  t  and  Talladega  line. 
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Decided  Apnl  10,  m92 

By  the  Commission.  David  M  KonschniK 
Director.  Office  of  ProceedinRs 
Sidney  L.  Strickland.  Ir.. 

FR  nor  92-88C5  Filed  4-15-92:  6:45  am) 

SILLmO  COOC   7T>3S-01-«I 


I  Finance  Docket  No  3204S I 

Notice  of  Exemption;  Kyte  Railway, 
Inc. — Continuance  in  Control 
Exemption — Eastern  Alabama  Railway. 
Inc 

Kjle  Ranwrivs,  Inc  (Kyle),  a 
noncarrier  in  control  of  several  railroad 
companies,  has  filed  a  notice  of 
exemption  to  continue  to  control  Eastern 
Alabama  Railways.  Inr  (EARY),  upon 
the  latter  s  bccorr.irig  a  earner. 

EARY.  a  noncarner  has  concurrently 
filed  a  notice  of  exeniptum  in  Finance 
Dockr-t  .No  3Zt>44.  Eastern  Alabama 
Railway.  Inc — Acquisition  and 
Operation  Exemption — Natchez  Trace 
Rci'.lroad,  to  operHie  as  a  railroad 
common  carrier  in  Alabama  The 
transaction  involved  there  was  expected 
to  be  consummated  on  or  after  March 
31. 1992. 

Kyle  indicates  that:  (1)  The  properties 
operated  by  the  affiliated  railroads  will 
not  connect  with  each  other;  (2)  the 
continuance  in  control  is  not  a  par'  uf  n 
series  of  anticipated  transactions  that 
would  connect  the  railroads  w  ith  each 
other  or  any  railroad  in  their  corporate 
family:  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier.  The  transaction 
therefore  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  I>ock 
Ry. — Control — Brooklyn  Eastern  Dist.. 
360  I. C.C  60(1979) 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on;  Fritz  R. 
Kahn.  Vemer.  Liipfert.  Bemhard. 
McPherson  and  Hand,  suite  700,  The 
McPherson  Building.  901  15th  Street, 
NVV..  Washington,  DC  2(X)05-2301. 

Decided:  April  10, 1992. 

By  the  Commission.  David  M.  Konschntk. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland  |r.. 
Serrrtary 
\W.  Doc.  92-8824  Kiied  4-15-92, 6:45  amj 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Clean  Ak  Act 

In  accordancr  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  March  19, 1992,  one 
proposed  consent  decree  in  United 
States  v.  ferry  Goicoechea  and  W/W. 
Inc.,  Civil  Action  No.  C91-0024,  was 
lodged  with  the  United  States  District 
Court  for  the  Dis'rirt  nf  Ith-hn  The 
proposed  consent  tic;  ref  (A'cems  a 
complaint  filed  by  the  United  States, 
which  alleged  violations  of  the  Clean 
Air  Act.  42  use.  7401  et  seq..  and  its 
implementing  regulations  codified  at  40 
CFR  part  61.  subpart  M.  at  the 
Goicoechea  Law  Offices  located  in 
Boise.  Idaho. 

The  complaint  alleged  that  detendants 
jerry  Goicoechea  and  W/W.  Inc.  failed 
to  adequately  wet  friable  asbestos 
material  while  be::,;,'  ■.*:  ^  fxd  or 
removed  as  w>i;  is  fah.r^g  to  adequately 
wet  friable  HbVic^'.i^s  material  which  had 
been  removed  or  stripped  from  the 
facility  while  awaiting  collection  and 
disposal  in  accordance  writh  the 
NESHAP  workplace  standards.  The 
complaint  also  alleged  that  defendants 
failed  to  give  proper  notice  of  its  intent 
to  remove  friable  asbestos  from  the 
facility  in  violation  of  the  .N'ESiiAP 
notice  pro\ision.  The  complaint  sought 
injunction  relief  to  require  compliance 
with  the  asbestos  NESHAP  standards 
and  civil  penalties  for  past  violations. 

The  Consent  Decree  requires 
defendants  Goicoechea  and  W/W.  Inc. 
to  pay  $5,000  respectively,  in  settlement 
of  the  United  States'  claims  for  civil 
penalties  against  them.  In  addition,  the 
decree  requires  defendant  W/W.  Inc.  to 
develop  and  implement  an  Asbestos 
Control  Program  and  to  successfully 
complete  an  EPA  approved  Employee 
Asbestos  Training  Program. 

The  Department  of  justice  will  receive 
for  a  period  of  thirty  (30  days  from  the 
date  of  the  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  United  States  Department  of 
Justice.  Washinj2ton.  D.C.  20530,  and 
should  refer  to  United  States  v. 
Goicoechea  and  W/W.  Inc..  Ref.  No.  90- 
5-2-1-1302. 

The  proposed  consent  decree  may  be 
examined  at  the  following  locations:  (a) 
Office  of  the  United  States  Attorney  for 
the  District  of  Idaho.  Federal  Building, 
550  W.  Fort  Street.  Boise.  Idaho  83724: 
(b)  the  Region  10  Office  of  Regional 
Counsel.  1200  Sixth  Avenue.  Seattle, 
Washington  98101:  and  (c)  the 


Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue  E^  ii  t:r;i;  \  VV..  Box  1097. 
Washing! -tr    1  H    „0U04.  (202)  347-2072.  A 
copy  of  tn*  jr  posed  consent  decree 
may  be  obtained  m  person  or  by  mail 
from  the  Document  Center.  In  requesting 
a  copy  of  the  decree,  please  enclose  a 
check  for  copying  costs  in  the  amount  of 
$4.25  and  $3.75.  respectively  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
lohn  C.  Cruden. 

Chief.  Envrronmentol  Enforcempnl  SfK-lion 
|FR  Doc  92-B7B9  Filed  4-15-92:  6:45  am) 
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Lodgtr>g  of  Consent  Decree  Pursuant 
to  tt>e  Res-ource  Conservation  ano 

Recovery  Act 

In  accordance  with  Department  of 
justice  policy.  28  CFR  50.7.  38  FR  19029. 
notice  is  hereby  given  that  on  April  3. 
1992.  a  proposed  Consent  Decree  in 
United  States  v.  Structural  Metals.  Inc.. 
Civil  Action  No.  SA-91-CA-201.  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of  Texas. 
San  Antonio  Division.  The  Complaint 
against  the  Defendant  Structural 
Metals.  Inc..  was  brought  pursuant  to 
section  3008  (a)  and  (g)  of  the  Solid 
Waste  Disposal  Act.  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  and  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA).  42  U.S.C.  6928  (a)  and  (g).  for 
alleged  violations  of  the  land  disposal 
regulations  established  pursuant  to 
RCRA  subtitle  C.  42  U.S.C.  6921-6939b. 
and  set  forth  at  40  CFR  part  268;  and  for 
alleged  violations  of  the  hazardous 
waste  export  regulations  codified  at  40 
CFR  262.56.  pursuant  to  section  3017(g) 
of  RCRA.  42  U.S.C.  6938(g).  The 
Complaint  included  claims  against 
Structural  Metals  for  illegally  disposing 
electric  arc  furnace  baghouse  dust  in 
SMls  on-site  landfill  after  the  effective 
date  of  land  disposal  regulations 
banning  such  disposal,  and  late  filing  of 
two  annual  reports  detailing  SMI's 
exporting  of  hazardous  waste. 

The  proposed  Consent  Decree 
requires  the  Defendant  Structural 
Metals,  Inc.  to  pay  a  civil  penalty  of 
$325,000.00.  Defendant  has  also  agreed 
to  implement  the  closure  plan  approved 
by  the  Texas  Water  Commission  for  the 
landfill  into  which  the  waste  was 
illegally  disposed. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  dale  of  publication  of  ibis 
notice.  Comments  should  be  addressed 
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to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Dmsion.  U.S.  Department  of  Justice. 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Structural 
.\fetals.  Inc..  DJ.  Ref.  No.  90-7-1-582. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  .Attorney.  Western  District  of 
Texas,  San  Antonio  Division,  727  East 
Durango  Boulevard.  San  Antonio,  Texas 
-8206;  at  the  Region  VI  Office  of  the 
Env.ronmental  Protection  Agency.  1445 
Ross  Avenue,  Dallas.  Texas  75202;  and 
at  the  Environmental  Enforcement 
Section  Document  Center.  601 
Pennsylvania  Avenue,  NW., 
Washinjjton,  DC  20004,  (202)  347-7829.  A 
copy  of  the  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Fjivironmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue.  NW..  Box  1097,  Washington. 
DC  20004,  (202)  347-7829.  In  requesting 
copies,  please  enclose  a  check  in  the 
amount  of  $7.00  (25  cents  per  page 
reproduction  cost)  payable  to  the 

Ccnsent  Decree  Library." 
Barry  L  Hartman, 
Acang  Assistant  A  ttomey  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  92-8790  Filed  4-15-fl2;  8:45  am] 

BILLrt«  COO€  M10-01-*! 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Researcti  Act  of  1984— 
Unix  International,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a]  of  the  National 
Cooperative  Research  Act  of  1984, 15 
use.  4301  et  seq.  ("the  Act").  UNIX 
International,  Inc.  ("UNIX")  on  February 
5. 1992,  filed  an  additional  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  additional  written 
notification  was  filed  for  the  purpose  of 
extending  the  protections  of  section  4  of 
the  Act,  limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

On  January  30, 1989.  UNIX  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  .Act.  The  Department  of 
Justice  (the    Department")  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  6(bl  of  the  .Act  on  March  1, 
1989  [54  FR  86081.  On  May  4,  1989, 
August  1.  1989,  October  31,  1989,  January 
31,  1990.  May  1,  1990,  July  30. 1990, 
November  13,  1990,  February  6. 1991, 
May  I'',  1991.  August  12,  1991.  and 
Novem.ber  5.  1991  UNIX  filed  additional 
written  notifications.  The  Department 


published  notices  in  the  Federal  Register 
in  response  to  the  additional 
notifications  on  June  22. 1989  (54  FR 
26266),  August  17,  1989  (54  FR  33985). 
November  29. 1989  (54  FR  49124),  March 
14. 1990  (55  FR  9517),  May  21. 1990  (55 
FR  20862).  September  17. 1990  (55  FR 
38173),  December  28, 1990  (55  FR  53368) 
March  15, 1991  (56  FR  11273),  June  20, 
1991  (56  FR  28417),  September  12. 1991 
(56  FR  46445),  and  December  17, 1991  (56 
FR  65509).  respectively. 

As  of  January  28, 1992,  the  following 
have  become  members  of  UNIX 
International.  Inc.: 

BSL  Intemctional  of  Kent.  United  Kingdom: 

B.U.G.  Inc.  of  Sapporo.  Japan; 

Data  Pro  Accounting  Software.  Inc.  of 

Tampa.  Florida; 
Hart  Computer,  Inc.  of  Tokyo,  Japan; 
Highland  Software  of  Palo  Alto,  California; 
Hyperdisk  Corp.  of  Westboro, 

Massachusetts; 
Hyiindai  Electronics  Co.  Ltd.  of  Seoul,  Korea; 
Informatica  E.  Telecomunicazioni  SPA.  of 

Pomezia  (Roma),  Italy; 
Information  Builders,  Inc.  of  New  York.  New 

York; 
Information  Foundation  of  Denver.  Colorado; 
Interactive  Multimedia  Association  of 

Washington,  D.C; 
ISYS  Computing  Ltd.  of  Budapest.  Hungary: 
Large  Scale  Systems  (FTY)  Ltd.  of  Randburg, 

South  Africa; 
Multiuser  Systems  Corporation  of  HoUis. 

New  Hampshire; 
Systech  Corp.  of  San  Diego.  California;  and 
Tangent  Inl'l  Computer  Consultants.  Inc.  of 

New  York.  New  York. 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  92-8791  Filed  4-15-92:  8:45  am  J 
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CEPAP'-MENT  OF  LABOR 

Employment  and  Training 
Administration 

tTA-W-26,6911 

Apache  Corp   Denver,  ca  Negative 
Deterrnmatio*^  Regarding  Apptlcation 
for  Reconsideration 

By  an  application  dated  March  17, 
1992,  the  petitioners  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  February  14, 1992  and  published  in 
the  Federal  Register  on  March  4, 1992 
(57  FR  7794). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 


(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petitioners  state  that  workers  of 
xither  oil  producers  in  Denver  were 
certified  for  trade  adjustment  assistance 
and  that  crude  oil  and  natural  gas  prices 
are  depressed  because  of  imports. 
Petitioners  indicated  that  the  surplus 
problem  of  domestic  natural  gas  is 
aggravated  by  imports  of  natural  gas. 
The  Department's  denial  was  based 
on  the  fact  the  decreased  sales  or 
production  cr;tenon  of  the  Worker 
Group  FJigibility  Requirements  of  the 
Trade  Act  was  not  met  in  1991 
compared  to  1990. 

In  order  for  a  worker  group  to  be 
certified  eligible  to  apply  for  adjustment 
assistance  benefits,  it  must  meet  all 
three  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act— (1).  a 
significant  decrease  in  employm.ent;  (2). 
an  absolute  decrease  in  sales  or 
production  and  (3).  an  increase  of 
imports  which  contributed  importantly 
to  worker  separations  and  declines  in 
sales  or  production.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of  the 
workers'  firm's  customers.  The  failure  to 
meet  any  one  of  the  worker  group 
criteria  would  result  in  a  negative 
determination. 

Investigation  files  show  that  up  to 
mid-1991  Apache  was  primarily  a  gas 
producer  with  crude  oil  production.  On 
July  1.  1991  Apache  acqu.red  .MW 
Petroleum  Corporation,  a  subsidiary  of 
Amoco.  This  acquisition  greatly 
increased  Apache's  crude  oil  and 
natural  gas  production.  Further,  before 
Apache  acquired  MW  Petroleum  in  mid- 
1991,  Apache  had  increased  sales  and 
production  of  crude  oil  and  increased 
sales  and  production  of  natural  gas  in 
1990  compared  to  1989  and  in  the  first 
SIX  months  of  1991  compared  to  the 
same  period  in  1990. 

The  findings  also  show  that  Apache, 
in  order  to  effectively  integrate  and 
manage  its  acquired  properties,  is  in  the 
process  of  moving  its  headquarters  from 
Denver  to  Houston.  This  corporate 
decision  would  not  form  a  basis  for  a 
worker  group  certification. 

A  review  of  the  Department's  files 
shows  that  certifications  were  issued  on 
February  3, 1987  to  workers  of  Chevron. 
USA,  Inc.,  in  Denver  (TA-W-18,381A) 
on  November  17,  1989  to  workers  of 
Mobil  Exploration  and  Production  in 
Denver  (TA-W-23,421.  and  422)  and  on 
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February  8,  1991  to  workers  of  the 
Amoco  Production  Company  m  Denver 
Colorado  (TA-W-25,195).  The  workers 
were  certified  because  they  met  all  three 

of  the  Worker  Group  Requirements  of 
the  Trade  Act  for  certification  including 
the  decreased  sales  or  production 
criterion.  Worker  petitions  are  judged 
individually  on  their  own  ments  as  to 
whether  they  meet  the  Worker  Group 
Eligibility  Requirements  of  the  Trade  Act 
in  the  time  period  in  v\h!.r.h  they  were 
filed. 

Lastly,  prices,  profits  and  a  domestic 
surplus  of  natural  gas  would  not  in 
themselves  form  a  basis  for  a  worker 
group  certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 

misinterpretation  of  the  law  of  the  facts 
w^hich  would  justify  reconsiderable  of 
the  Department  of  Labor's  prior 
decision.  Accordingly,  the  application  is 

d»"'niod 

S  ijn»  d  at  Washington.  DC,  this  7th  day  of 

Apni  1992. 

Stephen  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  & 

Actuarial  Sen' ice,  Unemployment  Insurance 

Service. 

[re  Doc.  92-8845  Filed  4-15-92:  8:45  am] 

BILLING  CODE  4S10-3O-«l 


(TA-W-26,696,  TA-W-26,696A,  TA-W- 
26.696B] 

Bohemia,  Inc.,  et  al.,  Eugene  OR; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  .Act  of  1974  (19  U.S.C.  2273)  the 
Dopartm.ent  of  Labor  issued  a  Notice  of 
Determinations  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  March  18,  1992, 
applicable  to  all  workers  of  Bohemia, 
Inc.,  Eugene,  Oregon:  Drain.  Oregon  and 
Gardiner.  Oregon,  The  notice  was 
published  in  the  Federal  Register  on 
March  31.  1992  (57  FR  10923-4). 

At  the  request  of  the  workers  the 
Department  reviewed  the  certification 
for  workers  of  Bohemia,  Inc.  m  Eugene. 
Oregon  and  Gardiner,  Oregon,  The 


investigation  findings  show  that 
substantial  worker  separations  occurred 
m  1991.  Accordingly,  the  Department  is 
changing  the  impact  date  from 
December  1,  1991  to  September  1.  1991. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Bohemia.  Inc..  in  Eugene.  Oregon  and 
Gardiner,  Oregon  who  were  adversely 
affected  by  increased  imports  of 
softwood  lumber. 

The  amended  notice  applicable  to 
TA-W-26,696  is  hereby  issued  as 
follows: 

All  workers  of  Bohemia.  Inc.,  Eugene. 
Oregon  (TA-W-26  896)  and  Gardiner,  Oregon 
(TA-W-26.69CBi  engaged  in  employment 
related  to  the  production  of  softwood  lumber 
who  became  totally  or  partially  separated 
from  employment  on  or  after  September  1, 
1991  and  before  February  29, 1992  are  eligible 
to  apply  for  adjustment  assistance  under 
section  223  of  the  Trade  Act  of  1974. 

I  further  determine  that  all  workers  of 
Bohemia,  Inc,  Drain,  Oregon  [TA-W- 
26,696A)  engaged  in  employment  related 
to  the  production  of  plywood  are  denied 
eligibility  to  apply  for  adjustment 
assistance  under  section  223  of  the 
Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  8th  day  of 
April  19C12 

Man  in  \\   Fov.ks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  92-8844  Filed  4-15-92;  8:45  am) 

BILUNO  COOC  4$1l>-30-M 


!TA-W-?7,071  and  TA-W~27,C72i 

Clarostat  Mfg.  Co.,  Inc.,  Dover.  NH  and 
Norway,  ME,  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  30, 1992,  in  response 
to  a  petition  which  was  filed  by  a 
company  official  on  March  30,  1992.  on 
beh.iif  of  workers  at  Clarostat  Mfg.  Co.. 
Inc..  Dover.  New  Hampshire  and 
Norway,  Mdine 

The  petitioner  has  requested  that  the 
petition  be  w.thdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  Investigation 
has  been  terminated. 


Signed  at  Washington.  DC  thif  7th  day  of 

April  :■-"'.■ 

Marvic  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc  92-8846  Filed  4-15-92:  8:45  amj 

Bh  1  '•«(:.  Ci'>c»f  «'■  '"i  :«:>,-*i 


Investigations  Regarding 

Certifications  of  Eligibility  To  Apply  fof 
Worker  Adjustment  As&lstar»ce 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration.  ha9 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  IL 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  27, 1992. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  27, 1992. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW., 
Washington.  DC  20210. 

Signed  at  Washington.  DC,  this  6th  day  of 
April  1992. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Petrtioner  (Union/wofVefS/firm) 


fiber  Maienals,  inc  (Go) 

Salait  Corp  (Wkrs) 

Itron    Inc  (Wkrs)    „ _._ „., 

G^iu'^Dia  Gas  Dpveiopment  Cop  (Wkrs) 
,Supreme  Weli  Service  f^^krsi 


LocatKMi 


CoiumtHis,  OH... 
New  Yofh.  NY ... 
Spokane,  WA ._. 

Houston,  TX 

Woodward.  0K_ 


Appe.ndix 


Date 

Oateof 

received 

petition 

No. 

4/6/92 

3/24/92 

27,075 

4/6/92 

3/18/92 

27,076 

4/6/92 

3/23/92 

27,077 

4/6/92 

3/23/92 

27,078 

4/6/82 

3/16/92 

27,079 

Articles  produced 


Quartz  Yam. 
Ladies'  Bkxtaea. 
Urethane  Foam. 

Natural  Gas  and  Oil 
Oil  and  Gas. 
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Petittorwr  {U™on/wofKer»/lwTn) 


Loeaflon 


OHech  Associated  Services  (Wkrs)- 
Ortfiekl  DisMM«on  Co  .  mc  (Wkrs) ... 
Tinsley  A  Son  Dnlling  Corp  (Wkr$)._ 

PoUeoex  Corp  (Wkre) - 

RockweB  Ifrtematwoal  (USWA) 

A»  Logsbcs  (Co) 


Axam  Resources,  Inc  (WKrs) 

Roydon  Wear,  lr>c  (Co) - 

CGG  American  Seivicaa.  tnc  (Wl«>. 

Brown  Shoe  C^ornpany  (ACTWU) 

Sctiiumberger  Weft  Service  C^  (WtaaJ 

Phillips  Peirc»«j»D  Co  (WVra)  

Ronrue  "B    Bkx^&e  4  Sportsiwear  (WVrs)  _ 

Sunset  Mud  Company  (Co) _ 

Mapte  Gas  Corp  (The)  (Wkrs) 

Maple  Gas  Cckv  (The)  (Wk«) 

HaJhbu'v:'-  Services  iWKrs) 

Foarrei    av.-s 

Vefwtc  '  a^'-c^-i.  Inc ~ — - — 

Hanovia    ^r  "uE)       

Amocc  ^-Ojctxxi  Co.  Gerefa<  C.r'N:*'  (Co).. 

Amoco  ProOuCtion  Co  (Co) 

Amoco  ProduciKjn  Ck)  (Co) _____ — 

Amoco  Production  Co  (Co) , — 

Amoco  Production  Co  (Co) 

Map«e  Ga«  Crop  (The)  (WffS) 


Houiton,  TX.. 

TX.. 

TX._ 
Chicago.  IL... 


h4ew  Castle.  PA._ 

New  lt)ena  LA 

Denver.  (X) _ 

Reidsvtile,  GA 

Denver.  CO 

Piedmont  MO 

Shreveport,  LA 

Bartlesville.  OK 

Hazteton.  PA 

San  Angelo,  TX... 

Dallas.  TX 

Midland.  TX 

Hauma.LA 

Corry.  PA 

Moboken.  NJ 

Newark.  NJ 

Oicago.  IL — 

Tulsa.  OK 


New  Orleans.  LA.. 

Denver,  CO 

Houston,  TX 

Pantpa,  TX 


received 


4/6/92 
4/6/92 
4/6/92 
4/6/92 
4/6/92 
4/6/92 
4/6/92 
4/6i'92 
4/6/92 
4/6/92 
4/6/92 
4/6/92 
4/6/92 
4/6/92 
4/6/92 
4/6/92 
4/6/92 
4/6/92 
4/6/92 
4/6/92 
4/6/92 
4/6/92 
4/6/92 
4/6/92 
4/6/92 
4/6/92 


Daleol 
petition 


3/25/92 
3/26/92 
3/20/92 
3/17/92 
3/27/92 
3/25/92 
3/24/92 
3/17/92 
3/26/92 
3/24/92 
3/16/92 
3/02/92 
3/27/92 
3/24/92 
3/24/92 
3/24/92 
3/24/92 
3/27/92 
3/24/92 
3/24/92 
2/19/92 
2/19/92 
2/19/92 
2/19/92 
2/19/92 
3/24/92 


Petition 
No. 


Arbctes  produced 


27.080  CWwetl  DnUirg  Maierals 

27.081  OtiweK  Ofiihng  Mateiais 
27,0«2  Oil  and  Gas 

27.083  M«aWi  Aide  Egmpme^'t 

27.084  Front  Axle  Spmdtes 

27.085  Trarrsportation  Service 

27.086  CW  and  Gas. 

27.087  Boy's  and  Girl's  Jeans  and  Shorts 

27.088  Seisrrw:  Services  <or  CM  Gas 

27.089  Shoe  Sotes 

27.090  On  and  Gas. 

27.091  AdnnmstraOve  Support  tor  Oil  and  C»as. 

27.092  Ladies'  Blouses 

27.093  01  and  Gas 

27.094  Headquarters 

27.096  ProcessHig  and  Treatment  ot   Natural  Gas. 

27.096  OtI  and  Gas 

27.097  Urethane  Foam 

27.098  Ladies  Coats, 

27.099  Electncat  Products. 

27.100  CW  and  Gas  Productior 

27.101  O*  and  Gas  ProdoctKm. 

27.102  ,  OU  and  Gas  Production 

27.103  !  Oil  and  Gas  ProductKxi 

27.104  Oil  and  Gas  Production 

27.105  •  Processing  &  Treatment  c(  l^tural  Gas- 


|FR  Doc.  92-8842  Filed  4-15-92;  8:45  ami 
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(TA-W-26,5031  | 

J  C.  Boardman.  Waillngford.  CT 
Negative  DeterTunatton  Regarai^g 
Application  for  Reconsideration 

By  an  application  dated  March  2, 1992. 
one  of  the  workers  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  January  23. 1992  and  published  in  the 
Federal  Register  on  February  14. 1992 
(.57  FR  5471). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on.a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  Department's  denial  was  based 
on  the  fact  the  increased  import 
criterion  and  the  "contributed 
importantly"  test  of  the  Worker  Group 
Requirements  of  the  Trade  Act  of  1974 
were  not  met  in  the  period  relevant  to 
the  worker  petition. 


Its  claimed  that  the  aggregate  U.S. 
import  data  used  by  the  Department 
(Flatware  and  Related  Products 
including  hoUowware)  was  too  general  a 
category  and  did  not  separate  out 
hoUowware.  The  worker  also  claimed 
that  in  October,  1988,  J.C.  Boardman  lost 
a  major  customer  account  to  foreign 
competition. 

Investigation  findings  indicate  that 
U.S.  Customs  does  not  break-out 
hoUowware  per  se  but  includes  them  in 
a  basket  category.  Accordingly,  the 
Department  used  U.S.  imports  of 
flatware  and  related  products  including 
hoUowware:  Silver,  nickel-silver, 
pewter,  stainless  steel  and  plated.  U.S. 
imports  in  the  above  category  declined 
both  absolutely  and  relative  to  domestic 
shipments  in  1990  compared  to  1989. 
Other  import  categories  which  include 
hoUowware  (sterling  silver  tableware; 
silver  household  kitchen  and  sanitary 
ware  and  kitchen  household  articles  of 
base  metal  clad  with  precious  metals) 
declined  absolutely  in  1991  compared  to 
1990. 

Further,  the  loss  of  a  customer 
account  in  October  1988  would  not  be 
relevant  for  worker  separations 
occurring  under  the  subject  petition. 
Section  223(b)(1)  of  the  Trade  Act  does 
not  permit  the  certification  of  workers 
laid  off  more  than  one  year  from  the 
date  of  the  petition.  The  date  of  the 
subject  petition  is  November  5, 1991. 

CcnclusMXi 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 


there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  'he 
facts  which  would  justify' 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  8th  day  of 
April  1992. 
Stephen  A.  Wander, 
Deputy  Director.  Office  of  Legislation  Sr 
Actuarial  Service,  Unemployment  Insurance 
Service. 
(PR  Doc.  92-8843  Filed  4-15-92;  8:45  am) 

BILLIMG  COO€  4510-30-M 


Occupational  Safety  and  Health 

Administration 

Utah  State  Standards;  Approval 
Background 

Part  1953  of  title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C 
667),  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary),  (29  CFR  1P5.3  4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  pa.'-t  1902. 
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On  January  10, 1973,  notice  was 
published  in  the  Federal  Register  (.38  FR 

1178)  of  the  approval  of  the  Utah  State 
Plan  and  the  adoption  of  subpart  E  to 
part  1952  containing  the  decision.  Utah 
was  granted  final  approval  on  section 
lB(e]  of  the  Act  on  |uiy  16,  1985.  By  law 
(section  63-46a-16  Utah  Code),  the  Utah 
Administrative  Rulemaking  Procedure  is 
the  authorized  compilation  of  the 
administrative  law  of  Utah  and  "shall  be 
received  in  all  the  courts,  and  by  all  the 
judges,  public  officers,  commissioners, 
and  departments  of  the  State 
government  as  evidence  of  the 
administrative  law  of  the  State  of 
Utah   '   *   *."  The  Utah  Occupational 
Safety  and  Health  Division  revised  its 
Administrative  Rulemaking  Act  (chapter 
46a.  title  63,  Utah  annotated.  1953) 
which  became  effective  on  April  29. 
19B5.  On  May  6,  1985,  a  State  Plan 
Supplement  was  submitted  to  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  for  approval 
and  publication  in  the  FederaJ  Register 
of  Utah's  revised  Administrative 
Rulemaking  Act,  The  plan  supplement 
was  published  in  the  Federal  Register 
(53  FR  43688)  on  October  28,  1988.  The 
supplement  provides  for  adoption  of 
Federal  standards  by  reference  through 
the  publication  of  standards  in  the  Utah 
State  Digest.  Utah  now  adopts  Federal 
OSHA  standards  by  reference  using  the 
OSHA  num.bering  system. 

Following  the  publication  date,  the 
agency  shall  allow  at  least  30  days  for 
public  comment  on  the  rule.  During  the 
public  comment  penod  the  agency  may 
hold  a  heanng  on  the  rule.  Except  as 
provided  in  statutes  6.3-46a-6  and  63- 
46a-7,  a  proposed  rule  becomes 
effective  on  any  date  specified  by  the 
agency  which  is  no  fewer  than  30  nor 
more  than  90  days  after  the  publication 
date.  The  agency  shall  provide  written 
notification  of  the  rule's  effective  date  to 
the  office.  Notice  of  the  effective  da!e 
shall  be  published  in  the  next  issue  of 
the  bulletin. 

OSHA  regulations  (29  CFT?  1953.22 
and  23!  require  that  States  respond  to 
the  adoption  of  new  or  revised 
permanent  Federal  Standards  by  State 
promulgation  of  comparable  standards 
Within  SIX  months  of  OSHA  publication 
m  the  Federal  Register,  and  within  30 
da_vs  for  emergency  temporary 
standards.  Although  adopted  State 
Standards  or  revisions  to  standards 
must  be  submitted  for  OSHA  review 
and  approval  under  procedures  set  forth 
m  part  1953.  they  are  enforceable  by  the 
State  prior  to  Federal  review  and 
approval. 

The  State  submitted  statements  along 
with  copies  of  the  Utah  State  Digest,  to 


verify  the  adoption  of  standards  by 
reference  from  the  Code  of  Federal 

Regulations,  The  adoption  by  reference 
standards  actions  occurred  as  follows; 

1 ,  The  Utah  Occupational  Safety  and 
Health  Administration  on  February  1. 
1992,  published  for  adoption  by 
reference  the  revised  as  of  July  1,  1991 
edition  of  29  CFR  part  1910  (General 
Industry]  and  29  CFR  part  1926 
(Construction!,  The  effective  date  of  the 
action  WHS  March  2,  1992. 

2,  The  Utah  Occupational  Safety  and 
Health  Division  adopted  by  reference  on 
December  17.  1991,  the  new  Federal 
Standards,  Occupational  Elxposure  to 
Bloodbome  Pathogens:  Final  Rule  of  29 
CFR  part  1910  as  published  in  57  FR 
64<X)4  The  effective  date  of  the  State 
Rule  was  February  14,  1992. 

3,  The  Utah  Occupational  Safety  and 
Health  Division  adopted  by  reference  on 
(uly  1.  1991,  the  corrections  to  Final  Rule 
on  Occupational  Exposure  to  Lead.  Final 
Rule  of  29  CFR  1910  1025  as  published  in 
56  FR  24(>86, 

Decision 

The  statement  of  incorporation  of  the 
aforementioned  Federal  Standards  by 
reference  has  been  printed  in  the  Utah 
Administrative  1990  Code.  The  code 
contains  the  statement  of  the 
incorporation  of  Federal  standards  by 
reference  as  compiled  by  the 
Occupational  Safety  and  Health 
Division  of  the  Industnal  Commission  of 
Utah,  Copies  of  the  Utah  .'Administrative 
Code  have  been  reviewed  and  verified 
at  the  Regional  Office  OSHA  has 
determined  that  the  Federal  Standards 
incorporated  by  reference  from  29  CFR 
part  1910  and  29  CFR  part  1926  are 
identical  to  Federal  Standards  and 
therefore  approves  the  Utah  Standards. 

Location  of  Supplement  for  Inspection 
and  Copying 

A  copv  of  the  standards  dion^  with 
the  approved  plan  may  be  inspected  and 
copies  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  .Administrator,  room  1576 
Federal  Office  Building,  1961  Stout 
Street.  Denver,  Colorado  80294;  Utah 
State  Industrial  Commission.  UOSH 
Offices  at  160  East  300  South.  Salt  Lake 
City,  Utah  84151:  and  the  Director. 
Federal-State  Operations,  room  N3700, 
200  Constitution  Avenue  NW., 
Washington.  DC  20210. 

Public  Participation 

Under  29  CFR  1953.2(c].  the  Assistant 
Secretary  may  prescribe  alternative 
procedures,  or  show  any  other  good 
cause  consistent  with  applicable  laws. 
to  expedite  the  review  process.  The 
Assistant  Secretary  finds  that  good 


cause  exists  for  not  publishing  the 
supplements  to  the  Utah  State  plan  as  a 
proposed  change  and  makes  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reason(8):  The  Standards  were 
adopted  in  accordance  with  the 
procedural  requirements  of  State  law 
which  include  public  comment,  and 
further  participation  would  be 
repetitious.  This  decision  is  effective 
April  16, 1992. 

.Auihority:  Sec.  18,  Public  Law  91-596.  M 
Stat.  1608  (29  U.S.C.  667).  Signed  at  Denver. 
Colorado  this  12th  day  of  March,  1992 
Byron  R.  Chadwick. 
Regional  Administrator.  VIII. 
[FR  Doc,  92-8847  Filed  4-1^-92.  845  amj 

BILLllW  COOl    4«'0  7f.-U 


NATtONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  92-22) 

NASA  Advisory  Councii  iNACi,  Space 
Science  and  Applications  Advisory 
Committee  (SSAAC),  Space  Physics 
SutKommittee:  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space  Science 
and  Applications  Advisory  Committee. 
Space  Physics  Subcommittee. 
dates:  April  27, 1992.  8:30  a.m.  to  5:30 
p.m.;  and  April  28, 1992.  8:30  a.m.  to  5:30 

ADDRESSES:  The  National  Aeronautics 
and  Space  Administration.  600 
Independence  Avenue.  SW.,  room  226, 
Washington.  DC  20546 

FOR  FURTHER  INFORMATION  CONTACT: 

Ur.  Ceorge  L.  VViUiUfutr.  CoOe  Si>. 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546 

f202/453-15441. 

SUPPLEMENTARY  INFORMATION;  The 

Space  Science  and  Applications 
Advisory  Committee  consults  with  and 
advises  the  NASA  Office  of  Space 
Science  and  Applications  on  long-range 
plans  for.  work  in  progress  on,  and 
accomplishments  of  NASA's  Space 
Science  and  Applications  programs.  The 
Space  Physics  Subcommittee  provides 
advice  to  the  Space  Physics  Division 
and  to  the  SSAAC  on  operation  of  the 
space  physics  program  and  on 
formulation  and  implementation  of  the 
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=  r  !  c  physics  research  sirategy.  The 
S  .rcor;imi"pe  wil  meet  to  discuss  the 
d.s    '      ,pr\ew  and  ongoing 
...    ^'..'-;s   "  K "■'-'■''  ^Df^ortunity; 
E/x-   :'-•'  rt'i>jr.(-r::ir-   a;  small  missions; 
mission  data  analysis:  research  base 
enhancements;  program  reviews;  and 
preparation  for  the  SSAAC  meeting.  The 
Subcommittee  is  chaired  by  Dr.  Timothy 
L  Killeen  and  is  composed  of  25 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  capacity  of  the  room 
(approximately  50  persons  including 
Subcommittee  members).  It  is 
imperative  that  the  meeting  be  held  on 
these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participanis. 

Type  of  meeting:  Open. 

Agenda 

Monday,  April  27 

8:30  a.m. — Opening  Remarks. 

8:45  a.m.— Division  Overview:  Budget 

and  Future  Activities. 
10:45  a.m. — Division  Ongoing 

Program. 
1  p.m.— Flights  of  Opportunity. 
2:45  p.m.— Explorer  Augmentation. 
3:15  p.m. — Discussion  of  Small 

Missions. 
3:45  pjn.— Divisional  Role  within 

Space  Exploration  Initiative. 
4:30  p.m. — Writing  Group 

Assignments. 
5:30  p.m.— Adjourn. 
Tuesday.  April  28 
8:30  a.m. — Subcommittee  Business. 
8:45  a.m.— Mission  Data  Analysis. 
9:30  a. m.— Research  Base 
Enhancements:  Solar.  Cosmic  and 
Hehospheric  Physics. 
10.30  a.m. — Program  Reviews. 
2:15  p.m. — Writing  Groups. 
3:45  p.m.— Preparation  for  SSAAC 

Meeting. 
445  p.m. — Critique  of  Writing  Groups. 
5:30  p.m. — Adjourn. 
Dated.  April  la  19S2. 
]ohn  W.  Gaff. 

Advisory  Committee  Management  Officer, 
Notional  Aeronautics  and  Space 
Administration.  -^ 

[FR  Doc.  92-8830  Filed  4-15-92;  8:45  am) 


notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  197a  This 
is  the  required  notice. 

FOB  FURTMEB  !HFOBMAT»OM  CONTACT: 

Charles  E.  Wy--  P^'-n--.'  [i'-.f>. 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

SuPS^'lEMtNT  ABr  .nfohmation:  On 
j-eoruary  -o,  iyy.t..  tfif;  Sainjiiat  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  A  permit  was  issued  to  Joan 
Bemhard  on  April  7. 1992. 

ChartM  E.  My«n, 

Permit  Office.  Division  of  Polar  Programs. 
|FR  Doc.  92-8805  Filed  4-15-92;  8:45  ami 

WUJNO  COOC  7555-01-11 


NATtONAL  SCIENCE  FOUNDATION 

Permit  Issued  Under  t^c  A.rt:^rcTK: 
Conservatton  Act  o*  197« 

AGENCv;  National  Science  Foundation. 
ACTKXC  Notice  of  permit  issued  under 
the  Antarctic  Conservation  Act  of  197a 
Pjblic  Law  95-541.      

SUMMARY:  The  National  Science 
Foundation  (NSF]  is  required  to  publish 


Sc*cl3t  Emphasn  Pane*  m  Cross- 

D'sc:p'tna'v  Af:r-'y^!H;s,  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463. 
as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  two  meetings: 

Name:  Special  Emphasis  in  Cross- 
Disciplinary  Activitiea. 
Date  &  Time:  May  4. 1992: 9  a.m.  to  6  p.m. 
Place:  NSF.  m.  306. 1800  G  St„  NW.. 
Washington.  DC  2055a 

Contact:  John  C  Chemiavsky,  Acting 
Head.  Office  of  Crt»»-Di8ciplinary  Activities, 
rm.  436.  Telephone:  (202)  357-7349. 
Purpose:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate  Academic 
Research  Infrastructure  proposals. 

Date  &  Time:  May  7-8,  199Z  &30  a.m.  to  5 
p.m. 

Place:  NSF.  rm.  540. 1800  G  St,  NW.. 
Washington,  DC  20550. 

Contact  CaroHne  Wardle,  Program 
Director,  Office  of  Cross-Disciplinary 
Activities,  202-357-7348. 

Purpose:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate 
educational  proposals. 
Types  of  Meetings:  Closed. 
Reason  for  Chatng:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  rwture,  including  technical 
information;  financial  data,  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C.  552 
b.  (c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  April  13. 1982. 
M.  Rebecca  Winkler. 
_     Committee  Management  Officer. 

|FR  Doc.  92-8854  Filed  4-15-92;  8:45  am) 
Buxmo  coot  "»«-«■  M 


Special  Emphasl*  P9ne\  tn  Electrical 
and  Commonicatton*  Systema; 
Meetings 

In  acco.-dance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92^63, 
as  amended),  the  National  Science 
Foundation  (NSF)  announces  She 
following  four  meetings: 

Name:  Special  Emphasis  ParpI  :n  FitTincal 
and  Communicat'ons  Systems 

Dati'  ir  T;mp-  May  ft.  19^2.  fi:.10  a  m  !o  5 
p.m. 

Place:  NSF,  nr.  1133   '800  G  Si.,  NW  . 
Washington.  DC  2(tt50. 

Contact.  Dr  Albert  B.  Hdrvev   Prvsram 
director,  202-357-y«l8. 

Agenda:  To  review  and  evdiud'e 
unsolicited  propoMls  submitied  to  ihe 
Lightwave  iind  Technolog>  Program 

Dale  &  T:rr<p:  Way  7,  1992;  8  .»  a  m  'o  5 
p.m. 

Place:  t^SF  rm  lKi3, 1800  G  St,  NW  . 
Washington,  DC  20550. 

Contact:  Dr  Lawrence  Goldberg.  Program 
Director,  202-3o7-9618. 

Agenda.  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the 
Quantum  Electronics  Wdves  dnd  Beai-ns 
Programs. 

Date  6-  Time:  May  7. 1992;  8:30  a.m.  to  5 
p.m. 

Place:  NSF.  rm  500-C.  1110  Vermont  Ave., 
NW..  Washington.  DC  20550. 

Contact:  Dr.  George  .\.  Hazelr  gs.  Program 
Director,  202-357-9618, 

Agenda:  To  review  .qnd  evdlnate 
unsolicited  proposals  submitted  to  the 
Electrical  and  Communications  Systems 
Division. 
Date  fr  Time  Way  .:0. 1992,  8u30  a.m.  to  5 

p.m. 

Place:  .NSF.  rm  1133.  1800  G  St..  \W.. 
Washington,  DC  20550. 

Contact.  Dr,  Lawrence  Goldberg.  Program 
Director.  202-35'-9618. 

Agenda:  .  To  review  and  evaiudte 
unsolicited  proposals  submitted  'o  'he 
Quantum  Electronics  Wave?  and  Bcfims 
Program, 

Types  of  Meetings:  Closed. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  mchidins  technical 
informatioru  financial  dais,  such  as  sa Lines; 
and  personal  information  conceminja 
individuals  associated  with  the  proposals. 
These  matter  are  exempt  under  5  U.S.C 
552b.  (c)(4S  and  161  of  the  Government  in  the 
Sunshine  Act, 

PH'-d- Apnlia,  TW2. 
.VI.  Rebecca  Winkler. 
Committee  Management  Officer 
(FR  Doc-  92-e8.58  Filed  4-l,>-92,  fl  45  am] 

WLtWO  CODC  7S64-<M-M 
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Advisory  Panel  for  Equipment  and 
Facilities  for  Research  at  Biological 
Field  Stations  and  Marine 
Laboratories;  Meeting 

In  accordance  with  the  hfderal 
Advisory  Committee  Act  (Pub.  L  92-463, 
as  amended),  the  National  Science 
Foundation  announo'S  the  following 
meeting: 

Name:  Advisory  Panel  for  Equipment  and 
Facilities  for  Researrh  at  Biological  Field 
Stations  and  Marine  l-ihoratories. 

Date  a  Time:  Mny  6,  1992.  8:30  a.m.  to  6 
p.m. 

Place:  Room  1242,  National  Science 
Foundation,  1800  G  Street.  NW.,  Washington, 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  James  T.  Callahan, 
Program  Director,  National  Science 
Foundation,  1800  G  Street,  NW.,  room  312, 
Wrtshinglon.  DC  20550.  Telephone:  202/357- 
7652. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  re8eart;h 
proposnis  submitted  to  NSF  for  financial 
support. 

Af<enda:  To  review  find  evaluate  research 
proposals  submitted  \n  the  Field  Stations  and 
Manne  Laboratories  Program  as  pari  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 

These  matters  are  exempt  under  5  U.S.C. 
552b. (c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Ddted   April  13,  19^C 
M.  Ret>ecca  Winkler, 
Committee  Management  Officer. 
|P'R  Dor  92-88.53  Filed  4-15-92;  8:45  <im) 
BILU»«3  COOC  75SS-01-M 


Special  Emphasis  Panel  in  Human 
Resource  Development 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463. 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Elmphasis  Panel  m  Human 
Resource  Development. 

Date  and  time:  Wednesday.  May  6;  8:30 
a.m.  to  5  p.m. 

Place:  National  Science  Foundation.  1800  G 
Street.  NW  .  room  523,  Washington.  DC 
20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Margrele  S.  Klein.  Program 
Director,  1800  G  Street,  NW.,  room  1225. 
Washing"   n  DC  20550.  Telephone:  202/357- 
7734 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 


unsolicited  proposals  submitted  to  the  Career 
Access:  Model  Pro|prls  for  Women  Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information,  Fmancial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
5S2b  (c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  April  13, 1992. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[IP  n.M    u:  -.«8v>  f:;,.,)  4-15-92;  8:45  am) 

BILLWG  CODE  756S-C1-M 


Advisory  Panel  for  Law  and  Sociai 
Science;  Meeting 

in  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463. 
as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting: 

Name:  Advisory  Panel  for  Law  and  Social 
Science. 

Date  and  Time:  May  8-9, 1992;  8:30  a.m.  to 
6  p.m. 

Place:  Room  1243.  National  Science 
Foundation,  1800  G  Street,  NW.,  Washington, 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Michael  C.  Musheno, 
Program  Director,  NSF,  1800  G  Street,  NW., 
rm.  336.  Washington,  DC  20550.  Telephone: 
(202)  357-9567. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  applications 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  L,aw  and 
Social  Science  research  proposals. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b.  (c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated;  April  13, 1992. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
\m  Doc.  92-S856  Filed  4-15-92;  8:45  am| 

BILLIMG  CODC  r55S-01-Ji 


Notice  of  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Neural 
Mechanisms  of  Behavior. 

Date  and  Time:  May  4,  5,  and  6. 1992,  9 
a.m.-5  p.m. 

Place:  National  Science  Foundation,  1800  G 
Street,  NW.,  Washington,  DC  room  1243. 

Type  of  Meeting:  Closed  5/4  9  a.m.  to  5 
p.m.;  Closed  5/5  9  a.m.  to  5  p.m.;  Open  5/6 


9:30  a.m.  to  1130  a.m.;  Closed  5/6  1130  a.m. 
to  5  p.m. 

Contact  Person:  Dr.  Kalhie  L.  Olsen. 
Program  Director  for  Neuroendocrinology, 
National  Science  Foundation,  Washington, 
DC  205.50,  room  321. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  Neural  Mechanisms  of  Behavior, 
Neuroendocrinology  and  Cognitive, 
Computational  A  Theoretical  Neurobiology. 

Agenda:  Open — To  discuss  research  trends 
and  opportunities  in  Neural  Mechanisms  of 
Behavior.  Closed — To  review  and  evaluate 
research  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  4  and  6 
of  the  Government  in  the  Sunshine  Act. 

Dated:  Aoril  13.1992. 
\':    K(  ••»■'  .  ,:<  V\  inkier. 
Committee  Management  Officer. 
|FR  Doc.  92-8852  Filed  4-15-92;  8:45  8m| 

BILUNG  COOC  7SSS-01-M 

Advisory  Commfttee  for  Ocean 

Sciences  (ACOS);  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Public  Law. 
92-463,  as  amended,  the  National 
Science  Foundation  announces  the 
following  meeting: 

Name:  Advisory  Committee  for  Ocean 
Sciences  (ACOS). 

Date  and  Time:  May  4. 1992—9:30  a.m.  to  5 
p.m.;  May  5. 1992—8:30  ajn.  to  5  p.m. 

Place:  Elliott  Room,  George  Washington 
University  Club,  800  2l8t  St.,  NW.. 
Washington,  DC  20052. 

Type  of  Meeting:  Open  5/4-5/5  1992- 

Contact  Person:  Dr.  M.  Grant  Gross, 
Director,  Division  of  Ocean  Sciences.  rt>om 
609,  National  Science  Foundation 
Washington,  DC-Telephone:  202/357-9639. 

Summary  Minutes:  May  \x  obtained  from 
the  contact  person. 

Purpose  of  Committee:  To  provide  advice 
and  recommendations  concerning 
oceanographic  research  and  its  support  by 
the  NSF  Division  of  Ocean  Sciences. 

Agenda: 

(1)  Presentations  and  status  reports  of 
current  and  topical  interest  from  various 
officials  and  representatives  from  NSF,  other 
departments  and  agencies,  and  other 
organizations  active  in  ocean  science 
matters. 

(2)  Reports  from  subcommittees  ranging 
from  Manpower  to  Oversight  Review  and 
discussion  on  a  proper  course  of  action  based 
on  the  information  and  circumstances 
presented. 
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:31  Discussion  on  scheduled  revisions  of 
the  Lon8  Range  Plan  for  Ocean  Sciences  and 
formulate  guidance  and  direction  for  the 
continuing  planning  process. 

(4)  Administrative  functions. 

Da'pd   .\prill3. 1992. 
M  Rebecca  Winklef,  ' 

Committee  Management  Officer. 
[FT?  D  )c  q:  3850  Filed  4-15-92;  8:45  am| 

B(UJ»«Q  COO€  7&5S-01-M 


Advisory  Panel  for  Ptiysiological 
Processes;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Public  Law  92-463,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Physiological 
F'rocesses. 

Date.  Time  and  Place:  May  4-6.  1992.  8:30 
a.m.  to  5  p.m..  room  540.  National  Science 
Foundation.  1800  G  Street.  NW..  Washington. 
DC  20550. 

Type  of  Meeting:  Part  Open — May  5. 12 
p.m.-l  p.m.  (open).  May  5.  4,p.m.  (open).  All 
other  times  the  meeting  is  closed. 

Contact  Person:  Dr.  Donald  C.  [ackson. 
Program  Director.  Physiological  Processes, 
room  321,  National  Science  Foundation. 
Washington,  DC  20550.  Telephone  (202)  357- 
7975. 

Purpose  of  Advisory  Panel:  To  provide 
advice  and  recommendations  relative  to 
research  in  Physiological  Processes. 

Agenda:  Open — General  discussion  of  the 
current  status  and  future  plans  of  the 
Physiological  Processes  Program. 

Closed — To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information  such  as  salaries  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  within  exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine  Act. 

Dated;  April  13. 1992. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  92-8851  Filed  4-15-62:  8:45  am] 
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Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Thomas  J.  Baerwald. 
Division  Director.  NSF.  1800  G  Street.  NW.. 
rm.  336.  Washington.  DC  20550.  Telephone; 
(202)  357-7966. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  applications 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  under  consideration  as  part  of  the 
special  initiative  on  the  Human  Di#iensions 
of  Global  Change. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  assisted  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b.(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  April  13. 1992. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
[FR  Doc.  92-8857  Filed  4-15-92;  8:45  am) 
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Special  Emphasis  Pa'^ei  in  Soc. 
Economic  Science;  Meeting 


and 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463. 
as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  in  Social 
and  Economic  Science. 

Date  and  Time:  May  28. 1992;  8:30  a.m.  to  6 
p.m.  May  29, 1992:  8;30  a.m.  to  5:30  p.m. 

Place:  Room  1242,  NSF.  1800  G  Street.  NW.. 
Washington.  DC  20550. 


NUCLEAR  REGUL A    OP  Y 

COMMiSS'ON 

St3'«  0*  Maine   Discontinuance  of 
€*■"■•  31 ''  ^•■}rr-r-  ssio"  Hiequlatory 
Autnofiiy  ana  Responsibility  Within 
the  State 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  Agreement  with  the 
State  of  Maine. 

summary:  Notice  is  hereby  given  that  on 
March  16, 1992  Ivan  Selin,  Chairman  of 
the  Nuclear  Regulatory  Commission 
(Commission)  and  on  March  25. 1992 
John  R.  McKernan.  Jr.,  Governor  of  the 
State  of  Maine  signed  the  Agreement  set 
forth  below  for  discontinuance  by  the 
Commission  and  assumption  by  the 
State  of  certain  Commission  regulatory 
authority.  The  Agreement  is  published 
in  accordance  with  the  requirements  of 
Public  Law  86-373  (section  274  of  the 
Atomic  Energy  Act  of  1954,  as 
amended).  The  exemptions  from  the 
Commission's  licensing  authority  that 
may  be  assumed  by  a  State  have  been 
published  in  the  Federal  Register  and 
codified  in  10  CFR  part  150. 

EFFECTIVE  ;  i   f   April  1.  1992. 

FOR  FijB''-<£R   ^HfOnMATlON  CONTACT; 

Kathleen  N.  Schneider.  Office  of  State 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  504-2320. 


SUPPt^MENTARY  INFORMATION: 
Agreement  Between  the  United  States 
Nuclear  Regulatory  Commission  and  the 
State  of  Maine  for  Discontinuance  of 
Certain  Commission  Regulatory 
.Authority  and  Responsibility  Within  the 
State  Pursuant  to  Section  274  of  the 
.Atomic  Energy  Act  of  1954,  as  Amended 

Whereas.  The  United  States  NucJedr 
Regulatory  Commission  (hereinafter 
referred  to  as  the  Commission)  is 
authorized  unde.--  section  2~4  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(hereinafter  referred  to  as  the  Act),  to 
enter  into  agreements  with  the  Governor 
of  any  State  providing  for 
discontmuance  of  the  regulatory 
authority  of  the  Commission  within  the 
State  under  chapters  6.  7,  and  8.  and 
section  161  of  the  Act  with  respect  to 
byproduct  materials  as  defined  in 
sections  lie.  (1)  and  (2)  of  the  Act. 
source  materials  and  special  nuclear 
materials  in  quantities  not  sufficient  to 
form  a  critical  mass;  and 

Whereas,  The  Governor  of  the  State 
of  Maine  is  authorized  under  Maine 
Revised  Statutes  Annotated  Section  284 
to  enter  into  this  Agreement  with  the 
Commission;  and 

Whereas.  The  Governor  of  the  State 
of  Maine  certified  on  March  5, 1990,  that 
the  State  of  Maine  (hereinafter  referred 
to  as  the  State)  has  a  program  for  the 
control  of  radiation  hazards  adequate  to 
protect  the  public  health  and  safety  with 
respect  to  the  materials  within  the  State 
covered  by  this  Agreement,  and  that  the 
State  desires  to  assume  regulatory 
responsibility  for  such  materials:  and 

Whereas.  The  State  and  the 
Commission  recognize  the  desirability 
and  importance  of  cooperation  between 
the  Commission  and  the  State  in  the 
formulation  of  standards  for  protection 
against  hazards  of  radiation  and  in 
assuring  that  State  and  Commission 
programs  for  protection  against  hazards 
of  radiation  will  be  coordinated  and 
compatible;  and 

Whereas,  The  Commission  and  the 
State  recognize  the  desirability  of 
reciprocal  recognition  of  licenses  and 
exemptions  from  licensing  of  those 
materials  subject  to  this  Agreement:  and 

Whereas.  This  Agreement  is  entered 
into  pursuant  to  the  provisions  of  the 
Act,  as  amended; 

Now  Therefore,  it  is  hereby  agreed 
between  the  Commission  and  the 
Governor  of  the  State,  acting  in  behalf  of 
the  State,  as  follows: 
Article  I 

Subject  to  the  exceptions  provided  in 
articles  II,  IV.  and  V,  the  Commission 
shall  discontinue,  as  of  the  effective 
date  of  this  Agreement,  the  regulatory 
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authority  of  the  Commission  in  the  State 
under  chapters  6,  7,  and  8,  and  section 
161  of  the  Act  with  respect  to  the 
following  materials: 

A.  Byproduct  materials  as  defintd  m 
section  lle„il)  of  the  Act; 

B.  Source  matenais,  and 

C.  Special  nuclear  materials  in 

quantities  not  sufficient  to  fnrm  a 
critical  mass. 

Article  II 

This  Agreement  does  not  provide  for 
discontinuance  of  any  authority  and  the 
Commission  shall  retain  authority  and 
responsibility  with  respect  to  rfguliitinn 
of: 

A.  The  construction  and  operation  of 
any  production  or  utilization  facility; 

B  The  export  from  or  import  into  the 
United  States  of  byproduct,  source,  or 
special  nuclear  material,  or  of  any 
production  or  utilization  facility; 

C.  The  disposal  into  the  ocean  or  sea  uf 
bjproduct,  source,  or  special  nuclear 
waste  materials  as  defined  in 
regulations  or  orders  of  the 
Commission: 

D.  The  disposal  of  such  other  [jyproduLl. 
source,  or  special  nuclear  material  as 
the  Commission  from  time  to  time 
determines  by  regulation  or  order 
should,  because  of  the  hazards  or 
potential  hazards  thereof,  not  be  so 
disposed  of  without  a  license  from  the 
Commission; 

E.  The  land  disposal  of  source, 
byproduct  and  special  nuclear 
m.aterial  received  from  other  persons; 
and 

F.  The  extraction  or  concentration  of 
source  material  from  source  material 
ore  and  the  management  and  disposal 
of  the  resulting  byproduct  material. 

Article  III 

This  Agreement  may  be  amended, 

upon  application  by  the  State  and 
approval  by  the  Commission,  to  include 
the  additional  area(s)  specified  in  article 
II,  paragraph  E  or  F,  whereby  the  State 
can  exert  regulatory  control  over  the 
materials  stated  herein. 

Article  IV 

Notwithstanding  this  Agreement,  the 
Commission  may  from  time  to  time  by 
rule,  regulation,  or  order,  require  that  the 
manufacturer,  processor,  or  producer  of 
any  equipment,  device,  commodity,  or 
other  product  containing  source, 
byproduct,  or  special  nuclear  material 
shall  not  transfer  possession  or  control 
of  such  product  except  pursuant  to  a 
license  or  an  exemption  from  licensing 
issued  by  the  Commission. 


Article  V 

This  Agreement  shall  not  affect  the 
authority  of  the  Commission  under 
subsection  161  b.  or  i.  of  the  Act  to  issue 
rules  regulations,  or  orders  to  protect 
the  common  defense  and  security,  to 
protect  restncted  data  or  to  guard 
against  the  loss  or  diversion  of  special 
nuclear  material. 

Art  J  Lie  \'! 

The  Comm.ission  will  use  its  best 
efforts  to  cooperate  with  the  State  and 
other  Agreement  States  in  the 
formulation  of  standards  and  regulatory 
programs  of  the  State  and  the 
Commission  for  protection  against 
hazards  of  radiation  and  to  assure  that 
State  and  Commission  programs  for 
protection  against  hazards  of  radiation 
will  be  coordinated  and  compatible.  The 
State  will  use  it  best  efforts  to  cooperate 
with  the  Commission  and  other 
Agreement  States  in  the  formulation  of 
standards  and  regulatory  programs  of 
the  State  and  the  Commission  for 
protection  against  hazards  of  radiation 
and  to  assure  that  the  State's  program 
will  continue  to  be  compatible  with  the 
[rogram  of  the  Commission  for  the 
regulation  of  like  materials.  The  State 
and  the  Commission  will  use  their  best 
efforts  to  keep  each  other  informed  of 
proposed  changes  in  their  respective 
rules  and  regulations  and  licensing, 
inspection  and  enforcement  policies  and 
criteria,  and  to  obtain  the  comments  and 
assistance  of  the  other  party  thereon. 

Article  VII 

The  Commission  and  the  State  agree 
that  it  is  desirable  to  provide  reciprocal 
recognition  of  licenses  for  the  materials 
listed  in  article  I  licensed  by  the  other 
party  or  by  any  Agreem.ent  State. 
Accordingly,  the  Commission  and  the 
State  agree  to  use  their  best  efforts  to 
develop  appropriate  rules,  regulations, 
and  procedures  by  which  such 
reciprocity  will  be  accorded. 

Article  Mil 

The  Commission,  upon  its  own 
initiative  after  reasonable  notice  and 
opportunity  for  hearing  to  the  State,  or 
upon  request  of  the  Governor  of  the 
State,  may  terminate  or  suspend  all  or 
part  of  this  Agreement  and  reassert  the 
licensing  and  regulatory  authority 
vested  in  it  under  the  Act  if  the 
Commission  finds  that  (1)  such 
termination  or  suspension  is  required  to 
protect  the  public  health  and  safety,  or 
(2)  the  State  has  not  complied  with  one 
or  more  of  the  requirements  of  section 
274  of  the  Act.  The  Commission  may 
also,  pursuant  to  section  274j  of  the  Act, 
temporanly  suspend  all  or  part  of  this 
Agreement  if.  in  the  judgment  of  the 


Commission,  an  emergency  situation 
exists  requiring  immediate  action  to 
protect  public  health  and  safety  and  the 
State  has  failed  to  take  necessary  steps. 
The  Commission  shall  periodically 
review  this  Agreement  end  actions 
taken  by  the  State  under  this  Agreement 
to  ensure  compliance  with  section  274  of 
the  Act. 

Article  IX 

This  Agreement  shall  become 
effective  on  April  1. 1992,  and  shall 
remain  in  effect  unless  and  until  such 
time  as  it  is  terminated  pursuant  to 
article  VIII. 

Done  at  Rockville.  Maryland  in  triplicate, 
this  16th  day  of  March,  1992. 
For  the  United  State*  Nuclear  Regulatory 

Commission.  Ivan  Selin.  Chairman. 

Done  at  Augusta.  Maine.  In  triplicate,  this 
25th  day  of  March,  1992. 

For  the  State  of  Maine,  John  R.  McKeman,  Jr., 
•  Governor. 

Dated  at  Rockville.  this  0th  day  of  April, 
1992. 

For  the  United  States  Nuclear  Regulatory 
Commission. 
Sheldon  A.  Scfawarts, 
Deputy  Director.  Office  of  Slate  Programs. 
|FR  Doc  92-8839  Filed  4-15-82;  8:45  am] 


Action  Plan  to  Ensure  T-mpiy  C  cj'nip 

Ot  Site  DeCOrnmi5S>cning  M3n?>Q»-'''Tf'r-1 

Plan  Sites 

AGE  ncy:  Nuclear  Regulatory 
ssion. 

ACTiow.  Notice  of  availabihty  of  NRC 
action  plan. 

summary:  The  NRC  has  developed  an 
Aotiun  Plan  to  describe  the  approach  the 
agency  will  use  to  accelerate  the 
cleanup  of  radiologically  contaminated 
sites  listed  in  NRCs  Site 
Decommissioning  Management  Plan 
(SDMP).  The  objective  of  this  plan  is  to 
communicate  the  Commission's  general 
expectation  that  sites  listed  in  the  SDMP 
be  cleaned  up  in  a  timely  and  effective 
manner.  This  plan  (1)  identifies  existing 
criteria  to  guide  cleanup  of 
contaminated  soils,  structures,  and 
equipment  and  emphasizes  site-specific 
application  of  the  As  Low  As 
Reasonably  Achievable  (ALARA) 
principle;  (2)  states  the  NRCs  position 
on  the  finality  of  decommissioning 
decisions;  (3)  describes  the  NRCs 
genera!  expectation  that  SDMP  site 
cleanup  will  be  completed  within  a  4- 
year  timeframe  after  operations  cease  or 
3  years  after  the  issuance  of  en  initial 
cleanup  order  (4)  identifies  currently 
available  guidance  on  site 
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characterization  work  In  support  of 
decommissioning;  and  (5)  describes  the 
process  the  NRC  staff  will  use  to 
establish  and  enforce  schedules  for 
timely  cleanup  on  a  site-specific  basis. 
ADOBESSES:  Other  documents 
referenced  m  this  notice  may  be 
reviewed  and/or  copies  for  a  fee  from 
the  NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level).  Washington. 
DC  20555. 
FOR  FURTHER  IHFOBMATIO!*  CONTACT: 

]j'r."..\  A'..^"".Cr..'-'  Ij-         ■    ssioning 
and  Regulatory  Issues  Branch.  Division 
of  Low-Level  Waste  Management  and 
Decommissioning,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  telephone  (301) 

SUPPLEMENTARV  INFORMATION: 

I   Introdut.tion  and  Purpose 

Over  the  past  several  years,  the 
Nuclear  Regulatory  Commission  (NRC) 
has  identified  over  40  nuclear  material 
sites  that  warrant  special  attention  by 
the  Commission.  These  sites  have 
buildings,  former  waste  disposal  areas, 
large  piles  of  tailings,  groundwater,  and 
soil  contaminated  with  low  levels  of 
uranium  or  thorium  (source  material)  or 
other  radionuclides.  Consequently,  they 
present  varying  degrees  of  radio  logical 
hazard,  cleanup  complexity,  and  cost. 
Some  of  the  sites  are  still  under  the 
control  of  active  NRC  licenses,  whereas 
licenses  for  other  sites  may  have 
already  been  terminated  or  may  have 
never  been  issued.  At  some  sites, 
licenses  are  financially  and  technically 
capable  of  completing  cleanup  in  a 
reasonable  timeframe,  whereas  at  other 
sites,  the  licensee  or  responsible  party  is 
unable  or  unwilling  to  perform  cleanup. 
In  addition,  the  sites  are  currently  in 
various  stages  of  decommissioning.  At 
some  sites,  licensees  have  initiated 
decommissioning,  whereas  at  other 
sites,  decommissioning  has  not  yet  been 
planned  or  initiated. 

The  NRC  believes  that  the  best 
approach  for  minimizing  the  potential 
for  unnecessary  radiation  exposures  and 
environmental  contamination  in  the 
future  is  to  ensure  that  these  sites  are 
cleaned  up  in  a  timely  and  effective 
manner.  In  1990,  the  NRC  implemented 
the  Site  Decommissioning  Management 
Plan  (SDMP)  to  identify  and  resolve 
issues  associated  with  the  timely 
cleanup  of  these  sites.  The  SDNff 
provides  a  comprehensive  strategy  for 
NRC  and  licensee  activities  dealing  with 
the  cleanup  and  closure  of  contaminated 
nuclear  material  facilities  over  which 
the  NRC  has  jurisdiction.  The  appendix 
to  this  document  lists  the  sites  that  are 


currently  included  in  the  SDMP  (the 
SDMP  does  not  include  more  routine 
decommissioning  cases  such  as  nuclear 
power  reactors).  The  SDMP  has  been 
effective  in  ensuring  coordination  and 
resolution  of  some  of  the  policy  and 
regulatory  issues  affecting  site 
decommissioning.  Progress  on  actual 
site  remediation,  however,  continues  to 
be  slow.  The  hmited  progress  to  date 
has  prompted  the  Commission  to  direct 
the  NRC  staff  to  initiate  actions  to 
accelerate  the  cleanup  of  SDMP  sites 
It  should  be  noted  that  this  Action 
Plan  itself  does  not  contain  enforceable 
standards  and  is  not  intended  to  create 
new  rights  or  obligations  on  third  parties 
or  to  preclude  litigation  of  properly 
framed  issues  in  any  pending 
proceeding.  Implementation  of  this  plan 
may  result  in  the  establishment  of 
legally  binding  requirements  by  order  or 
license  amendment  that  may  be 
enforced  on  a  site-specific  basis. 
However,  nothing  in  this  Action  Plan  is 
intended  to  affect  hearing  rights 
associated  with  such  orders  or  licensee 
amendments  or  the  hearing  rights  of 
parties  to  presently  pending 
adjudications  and,  to  the  extent  that 
rules  promulgated  in  accord  with  5 
U.S.C.  553  are  not  applicable,  each  case 
will  be  judged  on  its  own  merits. 

II.  Action  Plan 

In  accordance  with  the  overall 
objective  of  ensuring  timely  and 
effective  cleanup  of  SDMP  sites,  the 
NRC  staff  will  review  site-specific  plans 
and  take  decommissioning  actions 
consistent  with  the  following  elements: 

A.  Cleanup  Criteria 

Pending  NRC  rulemaking  on  generic 
radiological  criteria  for 
decommissioning,  the  NRC  will  continue 
to  consider  existing  guidance,  criteria, 
and  practices  listed  below  to  determine 
whether  sites  have  been  sufficiently 
decontaminated  so  that  they  may  be 
released  for  unrestricted  use,  pursuant 
to,  or  consistent  with,  the 
decommissioning  rules  in  10  CFR  30.36, 
40.42,  50.82.  70.38,  and  72.54.  These 
cleanup  criteria  will  be  applied  on  a 
site-specific  basis  with  emphasis  on 
residual  contamination  levels  that  are 
ALARA. 

1.  Options  1  and  2  of  the  Branch 
Technical  Position  "Disposal  or  Onsite 
Storage  of  Thorium  or  Uranium  Wastes 
from  Past  Operations"  (46  FR  52601; 
October  23, 1981). 

2.  "Guidelines  for  Decontamination  of 
Facilities  and  Equipment  Prior  to 
Release  for  Unrestricted  Use  or 
Termination  of  Licenses  for  Byproduct, 
Source,  or  Special  Nuclear  Material," 
Policy  and  Guidance  Directive  PC  83-23, 


Division  of  Industrial  and  Medical 
Nuclear  Safety,  November  4.  1983. 

3.  "Termination  of  Operating  Licenses 
for  Nuclear  Reactors,"  Regulatory  Guide 
1.86,  lune  1974,  Table  1.  for  surface 
contamination  of  reactor  facility 
structures.  Also  Cobalt-60,  Cesium-137, 
and  Europium-152  that  may  exist  in 
concrete,  components,  and  structures 
should  be  removed  so  the  mdoor 
exposure  rate  is  less  than  5 
microroentgen  per  hour  above  natural 
background  at  1  meter,  with  an  overall 
dose  objective  of  10  millirem  per  year 
(cf.  Letter  to  Stanford  University  from 
James  R.  Miller,  Chief,  Standardization 
and  Special  Projects  Branch.  Division  of 
Licensing.  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulator,' 
Commission,  April  21,  1982,  Docket  No. 
50-141). 

4.  The  Environmental  Protection 
Agency's  (EPA's)  "Interim  Primary 
Drinking  Water  Regulations,"  40  CFR 
part  141  (41  FR  38404;  July  9,  1976).  In 
accordance  with  EC  83-23,  the  maximum 
contaminant  levels  for  radionuclides  in 
public  drinking  water  as  established  by 
the  EPA  should  be  used  as  reference 
standard  for  protection  of  groundwater 
and  surface  water  resources. 

5.  The  EPA's  "Persons  Exposed  To 
Transuranium  Elements  In  The 
Environment"  (42  FR  609.56;  November 
30, 1977).  This  document  provides 
guidelines  for  acceptable  levels  of 
transuranium  elements  in  soil. 

The  criteria  of  this  section  will  be 
considered  in  establishing  site-specific 
ALARA  levels  for  each  of  the  SDMP 
sites  in  license  amendments  and  orders. 

B.  Finality 

The  NRC's  decision  to  terminate  a 
hcense  will  relieve  the  licensee  from  any 
further  obligation  to  the  NRC  to  conduct 
additional  cleanup,  as  long  as  the 
licensee  decmommissioned  the  site  in 
full  accordance  with  an  approved 
decommissioning  plan.  The  licensee  will 
demonstrate  compliance  with  the 
cleanup  levels  described  in  the 
decommissioning  plan  by  performing  a 
radiologic  survey  of  the  site  prior  to 
license  termination.  The  NRC  usually 
conducts  an  independent  survey  to 
confirm  the  accuracy  of  the  licensee's 
termination  survey.  Therefore,  if  a 
licensee  or  responsible  party  cleaned  up 
a  site,  or  was  in  the  process  of  cleaning 
up  a  site,  under  an  .NRC-approved 
decommissioning  plan,  the  NRC  will  not 
require  the  licensee  to  conduct 
additional  cleanup  in  response  lo  .NRC 
criteria  or  standard  established  after 
NRC  approval  of  the  plan.  An  exception 
to  this  case  would  be  in  the  event  that 
additional  contamination,  or 


Federal  Register  /  Vol.  57,  No.  74  /  Thursday,  April  16,  1992  /  Notices 


1.1391 


noncompliance  with  the  plan,  is  found 
indicating  a  significant  threat  to  public 
health  and  safety.  Noncompliancp 
would  occur  with  a  licensee  or 
responsible  party  does  not  comply  with 
an  approved  decommissioning  plctn.  or 
provides  false  information. 

The  ,\RC  will  inform  EPA  about 
specific  decommissioning  actions  at 
sites.  NRC  will  also  inform  State  and 
local  agencies  that  have  jurisdiction 
over  aspects  concerning 
decommissioning  actions. 

C.  Timing 

The  NRC  staff  will  address  the  timing 
of  SDMP  Site  cleanups  on  a  case-by- 
case  basis,  with  the  expectation  that 
cleanup  generally  be  completed  within 
about  4  years  after  operations  that 
caused  the  contamination  cease  or  3 
years  after  issuance  of  an  initial  cleanup 
order.  To  achieve  this  objective,  major 
decommissioning  milestones  should  be 
established  within  the  following 
timeframes; 

1,  As  soon  as  practical,  but  generally 
not  later  than  12  months  after 
notification  by  the  NRC  that 
decommissioning  is  expected  to 
commence,  the  licensee  or  responsible 
party  identified  by  the  .NRC  should 
submit  to  the  NRC  an  adequate  site 
characterization  report,  if  that  h^s  not 
yet  been  completed.  The  .NRC 
encourages  early  and  substantive 
coordination  and  communication 
between  the  licensee  or  responsible 
party  in  planning  for  site 
characterization,  including  NRC  review 
of  site  characterization  plans. 

2,  As  soon  as  practical,  but  generally 
not  later  than  6  months  after  NRC 
approval  of  the  site  characterization 
report,  the  licensee  or  responsible  party 
should  submit  to  the  NRC  a  site 
decommissioning  plan  for  approval 
based  on  the  site  charactenzation 
results.  The  decommissioning  plan 
should  include  schedules  for  completing 
site  decommissioning  work  in  a  timely 
and  effective  manner,  including  plans  to 
dispose  of  contaminated  materials  either 
onsite  pursuant  to  10  CFR  20,302  (or  10 
CFR  20,2002  of  the  revised  10  CFR  part 
20).  or  at  a  licensed  disposal  facility 
offsite, 

3,  As  soon  as  practical,  but  generally 
not  later  than  18  months  after  NRC 
approval  of  the  site  decommissioning 
plan,  the  licensee  or  responsible  party 
should  complete  all  decommissioning 
work  and  termination  surveys,  so  that 
sites  or  facilities  can  be  released  for 
unrestricted  use  after  term.ination  of  the 
license,  as  appropriate. 

In  implementing  this  approach,  the 
NRC  will  establish  specific  and 
enforceable  milestones  for  each  phase 


of  decommissioning  through  license 
amendments  or  orders.  These  schedules 
will  provide  flexibility  to  allow  a 
licensee  or  responsible  party  to 
demonstrate  good  cause  for  delaying 
cleanup  based  on  technical  and  risk 
reduction  considerations,  or  for  reasons 
beyond  their  control.  NRC  recognizes 
that  at  sites  containing  hazardous 
chemical  wastes,  schedules  will  depend, 
at  least  in  part,  on  the  necessary 
reviews  and  approvals  by  other 
responsible  agencies  (e.g.,  EPA  or  State 
agencies). 

D.  Site  Characterization 

Inadequate  site  characterization  has 
been  one  of  the  technical  issues  that  has 
delayed  timely  approval  and 
implementation  of  site-specific 
decommissioning  actions.  Therefore,  the 
NRC  is  developing  new  guidance  on  the 
content  of  acceptable  site 
characterization  programs  conducted  in 
support  of  decommissioning  actions. 
The  NRC  has  developed  a  draft 
"Guidance  Manual  for  Conducting 
Radiological  Surveys  in  Support  of 
License  Termination"  (NUREG/CR- 
5849)  '  through  Oak  Ridge  Associated 
Universities,  This  draft  manual,  which 
will  be  published  for  interim  use  and 
evaluation  in  April  1992,  should  be 
consulted  regarding  general  aspects  of 
site  characterization  activities.  In 
addition,  this  draft  manual  should  be 
used  by  licensees  when  conducting 
radiological  surveys  in  support  of 
license  terminations  in  the  interim  until 
the  manual  is  finalized.  NRC  is 
developing  additional  guidance  on 
specific  aspects  of  site  characterization, 
such  as  hydrogeologic  assessment  of 
contaminated  sites. 

Until  specific  NRC  guidance  on  site 
characterization  is  developed,  licensees 
should  continue  to  review  relevant 
information  from  existing  documents  on 
site  characterization  such  as  those 
identified  below.  Although  NRC 
recognizes  that  these  documents  do  not 
completely  address  site  characterization 
needs  for  decommissioning,  use  of  these 
references,  in  addition  to  site-specific 
consultation  with  the  NRC  staff,  will 
help  ensure  that  site  characterization  is 
appropriately  planned  and  conducted  so 
that  final  site  charactenzation  reports 
are  submitted  with  minimal  deficiencies 
and  in  a  timely  niannrr  The  following 
documients.  available  from  the  NRC 
F^iiblic  Document  Room.,  should  be 


reviewed  regarding  general  aspects  of 
site  characterization  activities: 

1.  "Survey  Procedures  Manual  for  the 
ORAU  Environmental  Survey  and  Site 
Assessment  Program,"  Oak  Ridge 
Associated  Universities,  March  1990. 

2.  "Laboratory  Procedures  Manual  for 
the  Environmental  Survey  and  Site 
Assessment  Program,"  Revision  5.  Oak 
Ridge  Associated  Universities,  February 
1990. 

3.  "Quality  Assurance  Manual  for  the 
Oak  Ridge  Associated  Universities' 
Environmental  Survey  and  Site 
Assessment  Program,"  Revision  3,  Oak 
Ridge  Associated  Universities,  February 
1990. 

4.  "Monitoring  for  Compliance  With 
Decommissioning  Termination  Survey 
Criteria,"  NUREG/CR-2082.*  June  1981. 

5.  "Guidance  on  the  Application  of 
Quality  Assurance  for  Characterizing  a 
Low-Level  Radioactive  Waste  Disposal 
Site,"  NUREG-1383.  October  1990. 

E.  Procedures  to  Compel  Timely 
Cleanup 

The  NRC  staff  will  seek  voluntary 
cooperation  by  licensees  or  other 
responsible  parties  in  establishing  and 
implementing  decommissioning  plans  in 
accordance  with  the  objectives  of  this 
Action  Plan.  For  sites  with  active  NRC 
licenses,  an  approved  decommissioning 
plan  that  includes  appropriate  schedules 
and  cleanup  levels  will  be  incorporated 
into  the  license  by  amendment  through 
normal  licensing  procedures.  For  sites 
with  joint  licenses  (i.e.,  facilities  that 
possess  both  a  materials  and  a  non- 
power  reactor  license),  a  coordinated 
approach  under  both  licenses  will  be 
taken  in  establishing  appropriate 
schedules  and  plans  for 
decommissioning.  If  a  site  is  not  under 
an  active  license,  the  NRC  may  impose  a 
decommissioning  plan  by  order. 

In  cases  where  voluntary  cooperation 
is  ineffective  in  establishing  acceptable 
schedules  for  completing 
decommissioning  actions,  the  NRC  will 
establish  legally  binding  requirements 
and  take  enforcement  action,  as 
necessary,  to  compel  timely  and 
effective  cleanup  of  SDMP  sites. 
Demands  for  Information  may  be  used 
to  establish  licensee  commitments  to 
perform  major  decommissioning 
activities.  Enforcement  actions  may 


A  free  single  copy  of  draft  NUREG/CR-5M9 
n-,M>  be  requested  by  writing  to  the  U.S.  Nuclear 
Regulatory  Commiision,  Attn:  Diatrlbution  and  Mail 
Sfi-vKes  Section,  i^om  P-130A.  Waahington,  DC 
Z05,S5,  A  copy  is  also  available  for  inspection  and/ 
or  copying  in  the  .MRC  Public  Document  Room,  2120 
L  Street.  NW.  (Lower  Level).  Washington.  DC. 


'  Copies  of  fiL'REGS  may  be  purchased  from  the 
Supenntendeni  of  Documents.  U.S.  Government 
Printing  Office.  P  O.  Box  37082.  Washington  DC 
20013-7082.  Copies  are  also  available  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  Spnngfield.  VA  22161.  A  copy  is  also 
available  for  inspection  and/or  copying  at  Ih**  \RC 
Public  Document  Room.  2120  L  Street.  NW.  (Lnwer 
Level).  Washington.  DC. 
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include  issuance  of  orders,  including 
immediately  effective  orders,  to  compel 
actions  by  licensees  or  other  responsible 
parties.  If  necessary.  NRC  will  issue 
orders  requiring  payment  of  funds  into  a 
decommissionLng  escrow  account  when 
a  licensee  or  responsible  party  fails  to 
meet  an  agreed  upon  schedule  and  has 
not  already  established  an  adequate 
decommissioning  fund  pursuant  to.  or 
consistent  with,  the  decommissioning 
funding  rules  (10  CFR  30.35.  4P.36,  50.82. 
70.25.  and  72.30).  The  amount  of  the 
escrow  account  will  be  based  upon  and 
be  consistent  with  the  estimated  cost 
required  to  complete  site  cleanup.  Other 
enforcement  actions  may  include 
escalated  payment  of  funds  into  the 
escrow  accmint  based  on  a  licensee's  or 
responsible  party's  failure  to  comply 
with  the  order.  Accumulations  into  that 
account  will  be  dedicated  for  use  to 
finance  the  cleanup  of  the  site.  Finally. 
the  NRC  will  consider  issuing  civil 
penalties  where  (1)  the  licensee  or 
responsible  party  fails  to  comply  with 
an  order  compelling  payment  into  an 
escrow  account;  or  (2)  the  licensee  or 
responsible  party  fails  to  comply  with  a 
requirement  or  an  order  compelling 
cleanup  when  there  is  already  sufficient 
decommissioninfi:  funding.  Additionally. 
NRC  may  seek  court  injunctions  to 
compel  enforcement  of  these  orders. 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  April.  1992. 

For  IheT^clear  Regulatory  Commission. 
|ohn  H.  Austia. 
_  Chief.  Decommissioning  and  Regulatory 
Issues  Branch  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 

Appendix— Existing  SOMP  Sites 


Site 


Advanced  Medical 

Systems. 

ALCOA 

AMAX „.. 

At>efdeeo  Proving 

Ground 

AT^y  Arsenal-.- 

BaococK  and  WilcOK 
Babcock  and  Wilcox 

BP  Cnemicals _.. 

Bj3C  C-o-^ca^Y  -^ 

Caoc'  -~o'D<-xition 

Catc:  ^or:x>'aiion._ 

Caoot  CoTXjraiion..- 

C^er^etrof^  CoTKxatKjn 

(Ben  Ave.) 
C^errietron  Cofporation 

(Harvard  Ave ) 
Chevron  Corporation .... 
Do»v  Chemtcal 


t.ocation 


::i 


EiKern  Metals _ i 

Engiehard 

Farstoei .....J 

G^'erai  Servtces  I 

i::rTiinistration  I 


Cleveland.  OH 

Clevvland.  OH 
Wood  County.  VW 
Atie»deen.  MD 

Wateriown.  MA. 
ApOHO,  PA. 
Parks  Township,  PA. 
Uma.  OH 
PtrttadeiptTta.  PA. 
BoyeOown,  PA. 
Reading.  PA 
Revere.  PA. 
Cleveland.  OH 

Cleveland.  OH. 

Pawling.  New  YorV 
Midland.  Ml  and  Bay 

City.  Ml- 
Manetta.  OH 
Ptainvilla.  MA. 
Muskogee.  OK. 
Watartown.  MA. 


Appef40ix— Existing  SOMP  Sites— 
Continued 


Site  name 


Ijocaton 


Hartley  and  Hartley -. 

Hentage  Minaral»_.- « 

Kerr-McGee  (Cimarror^J .... 

^©fT  "^wcvjco  - — — 

Magnesium  EleMron 

Molycorp - - 

Motycorp _ 

NE  Onw  Regional  Sewer 

Distncl 

Nudeer  Metals 

Permagrain - 

Passes  Chemical 

Remington  Arms 

Company. 

RMI  Titanium 

RT1.  hKJ 

Satety  Light  CorpomtiDn .. 

Schott  Glass _ 

Shieklaiioy _ 

Shwidatloy ~ 

Texas  iimrumerts 

United  Nuciea/ 

Corporation. 

Victoreen _.... 

Westinghouse  (Wate 

Mill). 

West  Lake  Landlill 

Whittaksf  Metals 

Wyman-Gordon 

3M  Company _ „ 


eay  County.  Ml 
LakahtKst.NJ 
Crescent  OK. 
Cushmg.  OK. 
rlwT^Hiyton,  rij. 
IWashngton.  PA. 
Yo«k,PA 
Cuyahoga  Heights.  OH 

CorxX)rd.  MA 
Media,  PA 
Pulaski,  PA. 
Indeper)dery:e.  MO 

Ast-.tabula.  OH 
Rockaway.  NJ 
BloomstMrg.  PA. 
Oyreyee.  PA. 
Cambndge,OH 
Newfiek].  NJ 
AttietoOTO.  WA, 
Wood  River,  Junction. 

HI. 
Cleveland.  OH 
Madison,  PA 

St  Lous,  MO 
GraerwiMe,  PA. 
North  Grafton.  MA. 

Kerrick,  MN. 


[FR  Doc  92-8838  Filed  4-15-92: 8:45  amj 

BILUNG  CODE  T5WJ-C1-III 


PENNSYLVAMiA  AVENUE: 
DEVELOPMENT  CORPORATtON 

Public  intorrr-.ation  Collection 

Reau  -err-'.e.its  Submittea  to  0MB  for 

PADC  has  submitted  (on  April  1. 1992) 
the  following  public  information 
collection  requirement  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1960,  Pub. 
L.  96-511  (44  U.S.C  ch.  35).  Copies  of  the 
submission  may  be  obtained  by  calling 
the  PADC  clearance  officer  listed.  Send 
comments  to  the  OMB  reviewer  listed 
and  to  the  PADC  clearance  officer. 

Pennsylvania  Avenue  Development 
CorporatioD 

OMB  Number:  320&. 

Form  Number:  No  form  number 
available;  information  requested  in  the 
Quarterly  Workforce  Report  for  the 
Federal  "Triangle  Development  Project  in 
Washington.  DC 

Title:  Quarterly  Workforce  Report. 

Description:  Under  the  authority  of 
the  Pennsylvania  Avenue  Development 
Corporation  Act  as  amended  (Pub.  L. 
92-576).  and  PADCs  Affirmative  Action 
Policy  and  Procedure.  38  CFR  part  906. 
PADC  has  requested  the  developer  of 
the  Federal  Triangle  site  in  Washington. 


DC  to  obtain,  on  a  voluntar>  b^sis. 
detailed  statistics  of  racial  and  pthnu; 
composition  of  the  constnirtion 
workforce  on  the  project. 

Respondents:  Construction 
contractors.  ^- 

Clearance  Officer  Talbot  [.  Nicholas 
11,  Attorney.  (202)  '34-W55.  P.ADC.  suite 
1220  North  1331  Pennsylvania  .Avenue, 
NW.,  Washington,  IX:  20004 

OMB  Revieivpr  Elizabeth  Harker, 
(202)  395-3730,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  725  17th  St.. 
NW..  Washington,  DC  20503, 

Dated:  Apnl  10.  1992. 
M).  Brodie, 
Executive  Director 
(FR  Dor  g:-8-93  Filed  ♦-  15-f5:  8  45  am) 

BUJMG  CODE  7UO-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

■\gr"ry  Clearance  Officer— Kenneth 
.K- !-,h  (2021  2-2-2142. 

Upon  written  request  copy  av^iilable 
from;  Securities  and  Evchjnge 
Commission.  Office  of  Filings. 
Information  and  Consumer  Services, 
Washington,  DC  20549. 

Extension 

Rule  206(3)-2— File  No.  270-216 

Rules  8b-l  through  8li-32— File  \o.  270- 

135 

Notice  is  hereby  given  pur<^uar.!  t.)  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.].  that  the  Securities 
and  Exchange  Commission 
(Commission)  has  submitted  a  request 
for  extension  for  Rule  2i>ti|3)-2  under  the 
Investment  Advisers  A~.1  of  1940  (17 
CFR  275.206|3)-2]  and  Rules  flb-1 
through  8b-32  (17  CFR  2~0  8b-l  to 
270.8b-32i.  a  family  of  rules  under 
section  8(b|  of  the  investment  Company 
Act  of  1940. 

Rule  206(3)-2  permits  registered 
investment  advisers  to  comply  with 
section  206(3)  of  the  Investment 
Advisers  Act  of  1940  by  obtaining  a 
blanket  consent  from  a  client  to  enter 
into  agency  cross  transactions,  provided 
certain  disclosure  is  made  to  the  client. 
Approximately  100  respondents  utilize 
the  rule  annually,  necessitating  about 
122  responscB  each  year,  for  a  total  of 
12.200  responses.  Each  response 
requires  about  .5  hours,  for  a  tot.ij  cf 
8,100  hours. 

Rules  8b-l  through  8b-32  provides 
standard  irstrurMons  to  guide  persons 
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when  filing  registration  statements 
under  the  Investment  Company  Act  of 
1940.  Rules  8b-l  through  8b-32  impose 
burdens  only  in  the  context  of  the 
preparation  of  the  various  registration 
statement  forms.  Accordingly,  no 
separate  burden  estimate  is  being 
submitted  for  Rules  8b-l  through  8b-32 
and  burden  estimates  are,  or  will  be. 
made  for  each  of  the  registration 
statement  forms. 

The  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the 
address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  fur 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Kenneth  A. 
Fogash,  Deputy  Executive  Director- 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  \W.,  Washington.  DC 
20549  and  Gary  Waxman.  Clearance 
Officer,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

Dated:  April  7.  1992 
Margaret  H.  McFarland, 
Deputy  Secretary. 
\FR  Doc.  92^758  Filed  4-15-92;  8:45  am] 

BILLING  CODE  M1(M>1-M 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer — Kenneth 
Fogash  (202)  272-2142. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Filings, 
Information  and  Consumer  Services, 
Washington,  DC  20549. 

Revision 

Form  1-E— File  No.  270-221 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq).  that  the  Securities 

and  Exchange  Commission 
(Commission)  has  submitted  for 
approval  proposed  amendments  to  Rule 
605  of  Regulation  E  under  the  Securities 
Act  of  1933  (15  U.S.C.  77c  et  seq.]. 

Form  1-E  is  the  form  that  a  small 
business  investment  company  or 
business  development  company  making 
an  offering  under  Regulation  E  uses  to 
notify  the  Commission  of  the  offering.  In 
most  cases,  an  offering  circular  is  filed 
with  the  Form  1-E.  Rule  604  under 
Regulation  E  specifies  the  filing  and 
content  of  a  filing  of  notification  on 


Form  1-E,  Rule  605  sperifies  the  filing 
and  use  of  the  offering  circular.  The 
burden  hours  are  for  preparation  of  the 
Form  1-E  and  offering  circular  are 
approximately  100  hours,  this  amount 
will  not  change  under  the  proposed 
amendments. 

The  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the 
address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Kenneth  A. 
Fogash,  Deputy  Executive  Director. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW  .  Washington.  DC 
20549  and  Gary  Waxman,  Clearance 
Offuer,  Office  of  Management  and 
Budget,  room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  March  31, 1992. 
Margaret  H.  McFarland. 

Deputy  Secretary 
™  Doc.  92-8757  Filed  4-15-92;  8:45  am) 

BILLING  COOE  BOIO-Ot-M 


!  Release  No.  34-30557,  File  No.  SR-CBOE- 
91-141 

Sell-Regulatory  Organizations: 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Cliange  Relating  to  the  Establishment, 
Maintenance  and  Enforcement  of 
Written  Policies  and  Procedures 
Designed  To  Prevent  the  Misuse  of 
Material,  Nonpublic  Information 

April  6, 1992. 

I.  Introduction 

On  October  28, 1991,  the  Chicago 
Board  Options  Exchange,  Inc.  ( "CBOE" 
or  "Exchange"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  »  and  Rule  19b-4 
thereunder,*  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
relating  to  the  establishment, 
maintenance  and  enforcement  of 
procedures  designed  to  prevent  the 
misuse  of  material,  nonpublic 
information.  The  proposed  rule  change 
was  noticed  for  comment  in  Securities 
Exchange  Act  Release  No.  29967 
(November  19, 1991).  56  FR  61067.  No 


comments  were  received  on  the 
proposed  rule  change  ' 

II.  Description  of  the  i'ruposal 

A.  Background 

In  November  1988,  Congress  enacted 
the  Insider  Trading  and  Securities  Fraud 
Enforcement  Act  of  1988  ("ITSFEA"), 
designed  primarily  to  prevent,  deter,  and 
prosecute  insider  trading.*  ITSFEA 
created  a  new  section  15(f)  of  the  Act  to 
require  brokers-dealers  to  maintain 
procedures  designed  to  prevent  the 
misuse  of  material,  nonpublic 
information  by  such  broker-dealers  or 
any  person  associated  with  such  broker- 
dealer.  ITSFEA  also  grants  the 
Commission  broad  rule-making 
authority  concerning  so-called  "Chinese 
Wall"  procedures  developed  by  broker- 
dealers  to  deter  and  prevent  insider 
trading.*  Pursuant  to  this  grant  of 
rulemaking  authority,  the  Division 
undertook  a  comprehensive  review  of 
broker-dealer  policies  and  procedures 
and,  in  March  1990,  issued  a  report  of  its 
fmdings,  conclusions  and 
recommendations.' 

In  the  Report,  the  Division  stated  that, 
among  other  things,  it  was  concerned 
about  the  need  for  firms  to  "maintain 
documentation  sufficient  to  recreate 
actions  taken  pursuant  to  Chinese  Wall 
procedures."  '  Accordingly,  the  Division 
urged  the  self-regulatory  organizations 
("SROs")  to  develop  standards  of 
documentation  for  their  member  firms 
as  well  as  effective  examination 
programs. 


'  15  U.S.C.  78s(b)(l)  (1982) 
»17CFR240.19b-4(1989). 


*  On  November  6. 1991.  the  Exchange  amended  ill 
proposal  to  correct  a  typographical  error.  See  letter 
fromJ>Jancy  L.  Nielsen.  Assistant  Corporele 
Secretary.  C30E1.  to  Howard  Kramer.  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  November  6. 1991. 
The  CBOE  also  amended  the  proposal  on  January  3. 
1992.  to  change  the  effective  date  of  the  proposed 
rule  change.  See  letter  from  Nancy  R.  Crossman, 
General  Counsel.  CBOE.  to  Thomas  R.  Cira.  Branch 
Chief.  Options  Regulation,  Commission,  dated 
January  3, 1992.  Finally,  the  CBOE  amended  the 
proposal  on  March  4, 1992.  to  clarify  several 
sections  on  the  proposal  and  clarify  certain  conduct 
that  would  constitute  the  misuse  of  material,  non- 
public information.  See  letter  from  Deborah  Bleich 
Cogan.  Attorney.  CBOE,  to  Thomas  R.  Cira.  Branch 
Chief.  Options  Regulation,  Commission,  dated 
March  4, 1992.  Because  these  amendments  are 
technical  in  nature,  they  have  not  been  separately 
published  for  comment. 

*  Pub.  L  No  100-704. 

'  "Chinese  Walls"  are  broker-dealer  policies  and 
procedures  designed  to  segment  the  flow  and 
prevent  the  misuse  of  material,  nonpublic 
information. 

*  See  Broker-Dealer  Policies  and  Procedures 
Designed  to  Segment  the  Flow  and  Prevent  the 
Misuse  of  Material  Nonpublic  Information 
("Report").  Division.  March  1990. 

*  Id  at  28. 
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B  The  PrcposQi 

The  proposed  rule  change  would 
establish  new  ELxct^ensc  Ruk  4.18. 
which  is  designed  :o  s-pplement  section 
15(f]  of  the  Act.  Proposed  Rule  4.18 
would  require  every  member  of  the 
Exchange  to  esraol.-,,-,  maintain  arnl 
enforce  wnltf>n  {■•)•.;:)■">  .^nd  procedures 
reasonably  dt;*.^'itj,  la^jig  into 
consideration  the  nature  of  such 
member's  business,  to  prevent  the 
misuse  of  material  nonpublic 
information  by  such  member  or  any 
person  associated  with  such  broker  or 
dealer  in  violation  of  the  Exchange  Act 
and  Exchange  Rules.  The  proposal  also 
would  add  new  Rule  l.l(qq).  which 
would  define  "associated  person"  or 
"person  associated  with  a  membeT."  " 

Proposed  Rule  4.18  al«o  would  impose 
a  filing  obligation  on  those  members 
that  are  required  to  file  Commission 
Form  X-17A-5  (FOCl.'S  Reports)  with 
the  Exchange  on  an  annual  basis  only.* 
Under  the  proposal  these  members 
woald  be  required  to  file 
contcmporaneourfy  with  their  annual 
FOCUS  Reports  an  attestation  that  sach 
members  have  established,  maintained, 
and  enforced  the  policies  and 
prooedures  required  by  Rule  4.18. 
Finally.  Rule  4.18  would  require  any 
member  or  associated  person  of  a 
member  who  becomes  aware  of  a 
possible  misuse  of  material  nonpublic 
information  to  notify  promptly  the 
Exchange's  Department  of  Market 
Surveillance. 

The  proposal  contains  three 
Interpretations  and  Pohcies  to  Rule  4.18. 
First.  Interpretations  and  Pohcies  .01 
describes  conduct  constituting  the 
misuse  of  material  nonpublic 
informahon.  Specifically,  such  conduct 
would  include,  but  would  not  be  Hmited 
to:  (1)  Trading  in  secnrities.  or  in  any 
related  securities  or  related  options  or 
other  derivative  securities,  of  a 
corporation  while  in  possession  of 
material,  nonpublic  information 
concerning  tiiat  corporation;  (2)  trading 
in  an  underlying  security  or  related 


•  The  propow!  would  define  such  a  person  as 
any  partner,  offw^r.  director,  or  branch  manager  of 

a  member  (or  any  person  occupying  a  similar  status 
or  performing  similar  functions)  any  person  directly 
or  indirectly  controlling,  controlled  by.  or  under 
common  control  with  a  member,  or  any  employee  of 
a  member."  It  has  been  the  policy  of  the  Exchange 
in  enforcing  its  rules  to  apply  the  definition  of 
■person  associated  with  a  member"  or  "associated 
person  of  a  member"  contained  in  section  3(attl9) 
the  Act.  Prtjposed  Rtile  1  l(qq)  would  adopt  that 
definition. 

•  Members  who  Tile  FOCUS  Reports  on  a  more 
frequent  basts  are  not  Included  m  this  portion  of  the 
proposal  because  they  are  subject  to  more  frequent 
periodic  audits  by  the  Exrhange.  Such  an  audit  will 
include  a  review  of  the  procedores  tnaintained  by 
•uch  members  pursuant  lo  Rule  4.18. 


optioTO  or  other  derivative  seomties 
while  m  possession  of  material, 
nonpublic  information  concerning 
imminent  transactions  in  the  underlying 
security  xn  related  securities;  and  ["X) 
disclosing  to  another  person  or  entity 
information  described  in  (1)  or  (2)  for  the 
purpose  of  facilitating  the  possible 
misuse  of  such  material,  nonpublic 
information. 

Second.  Interpretations  and  Policies 
.02  would  require  members  to  establish, 
maintain  and  enforce  certain  poHcies 
and  procedures  pursuant  to  Rule  4.18. 
Specifically,  members  would  be  required 
to:  (1)  Advise  all  associated  persons  in 
writing  of  the  prohibition  against  the 
misuse  of  material  nonpublic 
information;  (2J  maintain  for  at  least 
three  years,  the  first  two  years  in  an 
easily  accessible  place,  signed 
attestations  from  the  member  and  all 
associated  persons  of  the  member 
affirming  their  awareness  of.  and 
agreement  to  abide  by,  the  above- 
mentioned  prohibitions;  (3)  maintain  for 
at  least  three  years,  the  first  two  years 
in  an  easily  accessible  place,  records  of 
all  brokerage  accounts  maintained  by 
the  member  and  all  associated  persons 
of  the  member  (4)  periodically  review 
all  brokerage  accounts  for  the  purpose 
of  detecting  the  possible  misuse  of 
material  nonpublic  information;  and  (5) 
identify  and  document  business  dealings 
the  member  may  have  with  publicly 
traded  corporations  that  may  result  in 
the  member  receiving  material  non- 
public information.  Maintenance  of  such 
procedures,  however,  will  not.  in  all 
cases,  satisfy  the  requirements  of  Rule 
4.18.  The  adequacy  of  any  one  member's 
policies  and  procedures  will  depend 
upon  the  nature  of  that  member's 
business. 

Finally.  Interpretations  and  Policies 
.03  would  allow  certain  individual 
members  and  small  member 
organizations  to  satisfy  the  filing  and 
record-keeping  requirements  of  Rule  4.18 
in  a  simplified  manner.  Specifically, 
qualified  members  that  file  new 
Exchange  Form  OE-418  in  an  accurate 
and  timely  manner  and  comply  with  the 
policies  and  procedures  mandated  by 
that  form  would  be  deemed  to  be  in 
compliance  with  the  fifing  and  record- 
keeping requirements  of  Rule  4.18. 
Under  the  proposal,  members  eligible  to 
use  Form  OE-418  are  those  that:  (1) 
Confine  their  business  to  market-making 
activities  or  executing  orders  for  other 
broker-dealers;  (2)  are  not  members  of 
any  exchange  other  than  the  CBOE;  (3) 
are  not  registered  to  do  business  with 
the  public;  (4)  do  not  in  the  ordinary 
course  of  business  obtain  access  to 
material,  nonpublic  information;  and  (5) 


are  neither  related  to,  nor  regularly 
engaged  in  business  with,  a  person  or 
entity  that  ordinarily  obtains  access  to 
material,  nonpubfic  rnformation  about  a 
corporation  whose  securities  are  listed 
on  a  national  securities  exchange  or 
traded  over  the  National  Assocuilion  of 
Securities  Dealer's  {"N.*iSD'] 
Automated  Quotation  System 
("NASDAQ").  In  addition,  the  proposal 
imposes  sixe  restrictions  on  those 
members  eligible  to  use  Form  OE-418- 
Specifically,  eligible  members  must  fdll 
into  one  of  the  foriowing  categories:  (1) 
Individual  members  with  no  employees. 
(2)  individual  members  who  employ  no 
more  than  three  non-member  employees; 
or  (3)  member  organizations  with  no 
more  than  three  nominees/registered 
for,  which  employ  no  more  than  s;x  non- 
member  eniployeeft. '  ° 

Form  OE-418  itself  requires  members 
to  give  the  Elxchange  information 
regarding  the  member  s  business 
dealings  with  corporations  whose 
securities  are  publidy  traded  and  the 
trading  activities  of  non-member 
employees  employed  by  the  member 
Form  OE^ia  also  requires  the  member 
to  sign  an  affirmation  of  compliance 
with  CBOE  Rule  4. 18  and  section  l.S(f1  of 
the  .\c\.  .Attachment  A  to  Form  OF.-418. 
"Affirmation  of  Compliance  by  Non- 
Member  Employees."  requires  that  non- 
member  employees  attest  to  their 
compliarce  with  section  15(0  of  the  Act 
and  CBOE  Rule  4,18.  To  facilitate  the 
periodic  review  of  trading  in  non- 
member  employee's  retail  securities 
brokerage  accounts,  the  Exchange  has 
developed  Attachment  B  to  Form  OE- 
418,  "Employee  Account  Checklist." 
This  checklist  requires  members  t<-) 
document  and  attest  to  their  reviews  of 
non-memher  employee's  accounts.  The 
Form  is  required  to  be  cor^.pleted  and 
signed  by  the  member  on  an  annual 
basis  and  filed  with  the  member's 
annual  FOCUS  Report  submitted  to  the 
Exchange. 

III.  Discussion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general  and 
section  6(bK5)  of  the  Act.  in  particular, 
in  thai  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 


' "  Members  who  pxcped  .'hese  aiie  criteria  but 
olhei-wise  believe  ihni  thev  are  eligible  to  rely  on 
Form  OE-4JB  may  file  Fonr,  OE-41S  wiith  their 
FOCUS  Rep«irts.  along  v*  th  a  written  explanation  of 
why  they  believe  rtipy  ar*  "bs-bie  to  L'?e  the  form. 
Cleariag  members  roetnb«r  orsafiiziitions  'egislerpd 
to  do  busmess  with  thp  pobin..  and  mprr,>>prt  of 
more  than  one  aeconiiee  exntianat  jr  tTe  NA.SU. 
however,  may  not  reiy  soieiy  on.  Form  OE-418  to 
establish  comphnnre  with  proposed  Rule  4  IS. 
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practices  and  promote  just  and 
equitable  principles  of  trade.  The 
proposal  will  accomplish  this  by  setting 
standards  and  bnnging  consistency  to 
member  practices  to  prevent  the  misuse 
of  material,  non-public  information. 

Broker-dealer  Chinese  Walls  predate 
section  15(0  of  the  Act  and  have 
evolved  to  include  policies  and  physical 
apparatus  designed  to  prevent  the 
improper  or  unintended  dissemination  of 
market  sensitive  information  from  one 
division  of  a  multi-service  firm  to 
another.  The  Chinese  Wall  procedures 
also  have  developed  trading  reviews 
designed  to  prevent  and  detect  illegal 
trading.  Prior  to  the  existence  of  section 
15(f],  however,  the  policies  and 
procedures  varied  from  one  broker- 
dealer  to  the  next,  ranging  from  very 
tight,  centralized  control  of  information 
and  review  to  little  or  no  review  or 
follow-up.  The  Division,  in  its  Report, 
stated  that  broker-dealer  oversight  with 
regard  to  section  15(f)  is  an  important 
issue  and  is  best  effectuated  by  SRO 
examinations  and  regulation  subject  to 
Commission  oversight.' '  In  addition,  the 
Division  stated  that  it  believed  that  the 
SROs  must  develop  standards  of 
documentation  for  their  member  firms 
and  that  such  requirements  should  take 
into  consideration  the  differences 
between  the  structures  and  activities  of 
smaller  firms  and  those  of  larger  multi- 
service firms.  The  Commission  believes 
that  the  CBOE's  proposal  adequately 
addresses  the  concerns  raised  in  the 
Division's  Report. 

Specifically,  the  Commission  believes 
that  the  policies  and  procedures  set 
forth  in  Interpretations  and  Policies  .02 
to  Rule  4.18  will  serve  to  ensure  that 
CBOE  members  establish,  maintain,  and 
enforce  written  policies  to  prevent  the 
misuse  uf  material,  non-public 
information,  thereby  assuring  that 
members  are  in  compliance  with  section 
15(f)  of  the  Act.  First,  the  requirement 
that  all  associated  persons  mu.st  be 
advised  in  wnting  of  the  prohibition 
against  the  misuse  of  material, 
nonpublic  information,  as  well  as  the 
attestation  requirement,  will  heighten 
the  awareness  of  associated  persons  of 
this  prohibition.  Second,  the  retention  of 
brokerage  account  records  of  members 
and  associated  persons  thereof  m  an 
easily  accessible  place  will  assist 
Exchange  and  Commission  review  of 
those  records  and  make  any  fraudulent 
acts  easier  to  deter  and  detect.  Third, 
the  periodic  review  of  brokerage 
accounts  of  members  and  associated 
persons  thereof  by  the  members  will 
assist  the  Exchange  and  the  Commission 


'  ■  See  Report  at  23. 


in  the  detection  and  deterrence  of  the 
misuse  of  material,  nonpublic 
information.  Finally,  the  requirement 
that  a  member  identify  and  document 
instances  where  a  member  may  receive 
material,  nonpublic  information 
concerning  a  publicly  traded  corporation 
also  will  facilitate  better  detection  and 
deterrence  of  the  misuse  of  material, 
nonpublic  information  by  the  member. 
the  CBOE  and  the  Commission. 

The  Commission  believes  that  it  is 
consistent  with  section  6(b)(8)  of  the  Act 
for  the  proposal  to  allow  certain 
individual  members  and  smaller 
member  organizations  to  fulfill  the 
requirements  of  Rule  4.18  through  the 
timely  and  accurate  completion  of  Form 
0E^18.  Such  members  are  not  as  likely 
to  receive  material,  nonpublic 
information  because  of  the  limited 
extent  to  their  securities  activities  In 
addition,  in  the  event  that  they  do 
receive  material,  nonpublic  injformation. 
such  members  can,  by  virtue  of  their 
size,  more  easily  detect  the  misuse  of 
such  information  by  their  employees 
and  associated  persons.  Finally, 
requiring  smaller  members  to  develop 
extensive  recordkeeping  and  filing 
procedures  would  be  costly  and 
burdensome  on  such  members 
Therefore,  the  Commission  believes  that 
permitting  the  use  of  Form  OE-418  to 
comply  with  Rule  4,18  satisfactorily 
balances  the  need  for  member 
compliance  with  section  ISIf]  of  the  Act 
with  the  requirements  of  section  6(b)(8). 

The  Commission  has  reviewed  Form 
0F.-4ia  and  its  atfachmenta  and  finds 
that  timely  and  accurate  completion  of 
the  form  wdl  assist  qualified  mem.bers  in 
complying  with  Rule  4.18  and  Sn'ction 
15(r)  of  the  Act.  As  described  a!>ove, 
Form  OE-418  requires  qualified 
members  to  obtain  wntten  affirmations. 
disclose  potential  sources  of  material, 
nonpublic  information  concerning 
publicly-traded  corporations,  and 
conduct  quarterly  reviews  of  trading  in 
the  brokerage  accounts  of  all  non- 
member  employees.  The  Commission 
believes  that  such  procedures  are 
reasonably  designed  to  deter  and  detect 
the  misuse  of  material,  nonpublic 
information. 

The  Commission  beheves  that  it  is 
consistent  with  the  Act  for  the  proposal 
to  require  that  members  who  only  file 
their  FOCUS  Reports  annually  with  the 
Exchange  submit,  along  with  their 
FOCUS  Reports,  an  attestation  of  their 
compliance  with  Rule  4  18,  In  this 
regard,  the  Commission  notes  that 
members  that  file  FOCUS  Reports  on  a 
more  frequent  basis  are  subject  to  more 
frequent  periodic  audits  by  the 
Exchange.  During  these  audits  the 


Exchange  will  review  the  procedures 
maintained  by  such  members  pursuant 
to  Rule  4,16.  Members  who  file  FOCUS 
Reports  on  an  annual  basis,  however, 
are  subject  to  audits  on  a  more 
infrequent  basis.  Accordingly,  the 
Commission  beheves  that  the 
requirement  that  these  members  file  an 
annual  attestation  that  they  are  in 
compliance  with  Rule  4.18  will  serve  as 
a  continuing  reminder  of  the  obligations 
of  Rule  4.18  and  will  result  in  more 
interna!  compliance  checks  by  members 
and,  therefore,  will  assist  the  Exchange 
in  the  administration  of  Rule  4.18 
without  compromising  the  effectiveness 
of  Rule  4.18  or  adherence  to  section  15(f) 
of  the  Act. 

Finally,  the  Commission  believes  that 
new  Rule  l.l(qq).  which  defines 
"associated  person"  or  "person 
associated  with  a  member'  "  is 
consistent  with  the  Act.  Currently,  the 
Exchange,  in  enforcing  its  rules,  applies 
the  definition  of  "person  associated  with 
a  member  or  associated  person  of  a 
member"  contained  in  the  Act.  The 
proposal  adopts  this  definition  into  the 
Exchange's  rules. 

It  js  therefore  ordered  pursuant  to 
section  19(b)(2)  of  the  Act  '»  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-91-41)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  '• 

Margant  H  M(,(  bii^irxl. 
Deputy  Secretary. 
|FR  Doc.  92-«759  Filed  4-15-82;  8:45  am] 


t  Re«ea»«  No  34  -  30  568;  FW«  Mo  SR  -  D  t  c  - 

tKM)6,; 

Self- Regulatory  Qrgantiattons;  the 
Depository  Trust  Company;  Notice  of 
Filing  of  Amendments  to  s  Proposed 
Rule  Change  Relating  to  the  EhglblHTy 
of  Rule  144 A  Securities  at  tt>e 
Depository  Trust  Company 

April  la  1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
April  9, 1992.*  The  Depository  Trust 
Company  {"DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  amendments  to  File  No. 


"  16  U.S.C  786(b)(2)  (1988). 

>•  17  C7R  20(UO-3(aHl2)  (1880). 

«15U.S.C78«(bKl). 

•  l^ler  from  Jack  R  Wiener.  Aaaodate  Connael. 
''*!»•  Depoailory  Truji  Company,  to  Eater  Saveraon. 
jr..  Branch  Ch)ef.  Dtvliion  of  MarVet  Rejiulatlon. 
Secuntiet  and  Exchange  CommisBion  ((Apnl  S 
1982), 
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SR_90-06,'  as  described  in  Items  L  II. 
and  III  below,  the  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  amendments 

from  interested  persons 

1  Statement  of  the  Terms  of  Substance 
of  the  Proposed  Rule  Change 

The  amendments  propose  to  establish 
a  policy  under  which  DTC  would  make 
eligible  for  its  book-entry  deUvery  and 
other  services  all  restricted  securities 
eligible  for  transfer  pursuant  to  Rule 
144A  under  the  Securities  Act  of  1933  ♦ 
("Rule  144A  Securities"),  including 
issues  of  debt  securities  and  cumulative 
nonconvertible  preferred  stock  which 
are  rated  in  one  of  the  top  four 
categories  by  a  nationally  recognized 
statistical  rating  organization 
(■'Investment  Grade  Securities"), 
provided  that  any  such  Rule  144A 
Securities  (other  than  Investment  Grade 
Securities)  are  included  within  the 
system  of  self-Regulatory  Organization 
("SRO")  approved  by  the  Commission 
for  the  reporting  of  quotation  and  trade 
information  of  Rule  144A  transactions 
("SRO  Rule  144A  System"). 

The  proposed  amendments  also 
provide  that  Rule  144A  Securities  (other 
than  Investment  Grade  Securities),  in 
addition  to  being  included  in  an  SRO 
Rule  144A  System  at  the  time  of  initial 
deposit,  must  continue  to  be  included  in 
such  a  System  in  order  to  remain  DTC- 
eligible.  Pursuant  to  the  proposed 
amendments.  DTC  will  request  that  any 
SRO  that  has  an  SRO  Rule  144A  System 
notify  DTC  if  any  such  DTC-eligible 
Rule  144A  Securities  are  exited  from  an 
SRO  Rule  144A  System,  whereupon  DTC 
would  take  all  appropflate  steps  to 
make  such  restricted  Rule  144A  Security 
ineligible  for  DTC's  services. 

The  proposed  amendments  also  would 
require  all  Rule  144A  Securities 
deposited  at  DTC  to  have  assigned  a 
CUSIP  identification  number  (or  a 
CUSIP  International  Numbering  System 
[ "CINS")  number)  that  is  different  from 
any  CUSIP  or  CINS  number  assigned  to 
any  unrestricted  securities  of  the  same 
class. 

II.  Self-Regulaton,  Organizatioii's 

Statement  of  the  P-urpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 

Change 

in  Its  original  filing  with  the 
Commission.  DTC  included  statements 
concerning  the  purpose  of  and  basis  for 


»  File  No,  SR-OTC-9O-06  was  filed  with  the 
Commission  on  May  9.  1990.  On  May  25. 1990.  the  " 
Commission  published  notice  of  the  proposal  in  the 
FEOCAAL  BEQtSTtn  Securities  Exchange  Act  Release 
No   :-    -    vs.  18.  1990).  55  FR  21 866  (May  25. 
199<j)- 

•  IT  CFR  230.144A. 


the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
prepared  summaries,  set  forth  in  section 
A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

(AJ  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

DTC  intends  to  make  eligible  for 
DTC's  book-entry  delivery  and  other 
services  those  domestic  and  foreign 
issues  for  which  transactions  may  be 
exempt  from  registration  under  Rule 
144A.  The  purpose  of  the  proposed  rule 
change  is  to  clarify  DTC's  eligibihty 
criteria  for  such  issues. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  17A(b)(3)(A)  the  Act  »  in  that  it 
promotes  efficiencies  in  the  clearance 
and  settlement  of  securities 
transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

DTC  has  not  sought  comments  on  the 
proposed  rule  change,  and  has  not 
received  comments  other  than  those 
contained  in  letters  addressed  to  the 
Commission  commenting  on  the 
proposed  rule  change. 

///.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  publication  of  this 
notice  in  the  Federal  Register  or  within 
such  longer  period:  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding,  or  (ii)  as  to 
which  DTC  consents,  the  Commission 
will: 

(a)  By  order  approve  the  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregomg. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 

inspection  and  copying  in  the 

Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC 

20549.  Copies  of  such  filing  will  also  be 

available  for  inspection  and  copying  at 

the  principal  office  of  DTC  All 

submissions  should  refer  to  file  number 

SR-DTC-90-06  and  should  be  submitted 

by  May  7, 1992. 
For  the  Commission  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 

authority  ' 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc  92-8760  Filed  4-15-92;  8:45  amj 
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[Release  No.  34-30569;  File  No.  SR~NASD- 

91-501 

Self-Regulatory  Organization;  Order 
Partially  Approving  Proposed  Rule 
Change  of  the  National  Association  of 
Securities  Dealers,  Inc.,  Amending 
Schedule  D  to  the  NASD  By-Laws  to 
Add  Requirements  for  Trade 
Reporting  for  NASDAQ  Securities 

April  10, 1992. 

I,  Introduction 

Pursuant  to  section  19{b](l]  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  on  September  25,  1991.  the 
National  Association  of  Securities 
Dealers.Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Comm.ission"  or  "SEC"1  a 
proposed  rule  change  to  amend 
Schedule  D  to  the  By-Laws  to  add 
requirements  for  trade  reporting  for 
NASD.AQ  securities  that  are  similar  to 
the  trade  reporting  requirements 
currently  in  place  for  NASDAQ  National 
Market  System  ("NASDAQ/NMS") 


»  15  U.S.C.  78q-l(b)(3)(A). 


•  17  CFR  200.3ft-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
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securities.*  The  proposed  rule  change 
also  makes  a  conforming  amendment  to 
the  Rules  of  Practice  and  Procedure  for 
the  Automated  Confirmation 
Transaction  Service  ("ACT"),  the 
NASD's  post-trade  comparison  system. 

Notice  of  the  prr)posed  rule  change,  as 
amended,  appeared  in  the  Federal 
Register  on  February  28.  1992.^  No 
comments  were  received  on  the 
proposal.  On  Apnl  8.  1992,  the  NASD 
requested  that  the  Commission  defer 
action  with  respect  to  convertible  debt 
securities.  Accordingly,  this  order 
approves  the  proposed  rule  change  in  all 
respects  except  as  applied  to 
con\ertible  debt  securities  * 

II.  Description  of  Proposed  Rule  Change 

The  proposal  would  amend  the 
NASD's  trade  reporting  niles  to  require 
members  to  report  to  the  NASD  on  a 
real-time  basis  all  transactions  in 
NASDAQ  securities,  with  certain  limited 
exceptions,  and  the  NASD  will 
disseminate  that  information  publicly.* 


•  NASDAQ/VMS  8*civr!!;p8  are  securities  thai  an- 
quoted  on  NASDAQ  and  are  8ub)pi:l  lo  rfal-time 
reporting  pursuant  lo  a  transaction  rpporling  plan 
filed  by  the  N.ASD  under  Section  UA  of  the  Act  S«> 
Schedule  D  of  th«  NASD  By-Uws 

*  See  Securities  Exchange  Art  Releasp  No  30392 
(February  21,  1992).  57  FR  6880  On  |anuar>  31,  1992. 
the  NASD  amended  the  filing  ir  add  a  description  of 
trade  reporting  and  dissemination  prf>cedure«  under 
the  new  rules  On  April  1,  1992,  the  NASD  submitted 
a  technif,al  amendment  to  conform  language  m  the 
Interpretation  of  the  Board  of  (jovemors  lo  thai 
used  throughout  the  rule. 

'  More  specifirjilly  as  proposed,  the  rule  change 
stated  thai  i1  apphed  to  "transartions  ir  .NASDAQ 
secunties  (including  convertible  bonds  that  are 
quoted  thr_'ugh  the  .NASDAQ  system).'  The  NASD 
has  requested  that  the  Commission  defer 
consideration  of  the  parenthetical  clause  addre ssing 
conver'ihle  debt  m  order  to  allow  it  to  d'scuss 
issues  related  to  the  inclusion  of  such  secunties 
wilh  lis  members  T^ierefore.  we  are  not  approving 
that  portion  of  the  rule  change  today  The  N.\SD 
represents,  and  the  Commission  expects,  that  it  wiU 
address  the  inclusion  of  such  securities  before  the 
proposed  reporting  requirements  become  effective 
on  June  15,  1992.  Letter  from  Stephen  D  Hicicman, 
Secretary.  NASD,  lo  Kalherine  England  Branch 
Chief,  Division  of  Market  Regulation.  SEC  dated 
April  8,  1992. 

'  5h^  ,.mendments  lo  NASD  Rules  of  Fair 
Practice,  Schedule  D.  The  rules  contain  certain 
enumerated  exceptions  from  the  general  reporting 
requirements.  These  are  (1)  transactions  executed 
through  the  Computer  Assisted  Execut;,)n  System 
("CAES").  the  Small  Order  Execution  S.stem 
("SOES'  ).  or  the  Seiect.Nel  Service;  12)  transactions 
that  are  pan  of  a  pnmary  distribution  by  an  issuer 
or  of  a  registered  secondary  distribution,  other  than 
"shelf  distnbutions.  "  or  of  an  unregislered 
secondary  distnbulion.  (3)  transactions  made  in 
reliance  of  section  4(2)  of  the  Secu.niies  Act  of  1833; 
(4|  transactions  in  which  the  buyer  and  seller  have 
agreed  to  a  pnce  that  is  unrelated  to  the  current 
market  pnce  [eg-,  to  make  a  gift),  and  1 5) 
transactions  effected  upon  the  exercise  of  an  option 
or  any  other  nght  to  acquire  secunties  ut  a 
preestablished  consideration  unrelated  to  the 
current  market.  These  or  similar  exemptions  can 
also  be  found  in  the  NAIS  trade  reporting  plan  and 
in  the  Consolidated  Tape  Association  plan,  which  is 


The  amended  trade  reporting  rules  will 
require  that  NASD  Members  report  their 
transactions  to  the  NASD  thro;;>jh  the 
ACT  System,  which  is  a  system  that  the 
.NASD  developed  to  facilitate  post-trade 
comparison  by  its  members,*  For  NASD 
members  that  trade  infrequently,  the 
NASD  will  make  the  ACT  ser\'ice  desk 
available  for  trade  reporting  purposes. 
The  NASD  operates  the  ACT  service 
desk  for  members  that  account  for  fewer 
than  five  trades  a  day  on  average  and 
that  do  not  have  NASD.AQ  Workstation 
equipment,'  The  NASD  will  require 
members  to  report  trades  within  90 
seconds  of  execution  Because  the  ACT 
rules  currently  require  firms  to  report 
transactions  in  regular  NASD,-\Q 
secunties  to  ACT  within  15  minutes 
after  the  execution,  the  NASD  also 
submitted  a  conforming  amendment  to 
the  ACT  rules  to  shorten  the  time  frame 
for  reporting  to  ACT  to  90  seconds."  The 
rules  clarify  that  a  practice  of  reporting 
transactions  late  may  be  considered 
conduct  inconsistent  with  high 
standards  of  commercial  honor  and  just 
and  equitable  principles  of  trade,  in 
violation  of  Article  III.  section  1  of  the 
NASD  Rules  of  Fair  Practice.  The 
changes  will  become  operational  on 
lune  15. 1992," 


the  plan  governing  trade  repor'Ing  tor  listed 
secimUej,  See  Schedule  U.  section  2te)  lo  NASD  By- 
Ldws  and  Consolidated  Tape  Association  ("CTA") 
Plan  (RestHledi  section  V(c). 

•  The  NASD  designed  the  ACT  service  to 
facilitate  cjjmpanson  and  clearing  of  inter-dealer 
over-the-counter  (  "OTC"!  equity  trade*  by  requiring 
NASD  members  to  enter  trade  reports  within 
specific  time  frames,  comparing  that  trade  data,  and 
iubmitting  matched,  "locked  in"  tradei  lo  cleanng. 
See  Secunties  Exchange  .Ad  Release  No.  27229 
iSeptember  7,  19891.  54  FR  iMM. 

'  The  ACT  service  desk,  manned  by  NASD 
personnel  allows  member  firms  without 
workstation  equipment  to  report  transactions  to  the 
NASD  over  the  telephone  I  'nder  current  ACT  rules, 
all  transactions  in  regular  N.ASDAQ  secunties  muat 
be  reported  within  15  nunute*  Therefore,  the  NASD 
believes  that  shortemng  this  time  frame  should  not 
have  any  impact  on  ACT  »er\ice  desk  capacity. 
However,  the  NASD  has  represented  that  if  it 
expenencps  penods  of  volume  that  exceed  capacity. 
11  will  increase  staffing  at  the  .ACT  service  desk. 

•  The  instant  rule  change  »",il  not  affect  rights  and 
responsibilities  under  ACT   See  ACT  Approval 
Order,  Securities  Exchange  Act  Keiease  No.  28583 
'.October  2a  1990).  55  FR  4e;2l..  In  particular, 
despite  the  shorter  reporting  re<juirements,  clearing 
firms  will  not  be  obligated  lo  honor  correspondent 
trades  exceeding  $1  million  un'il  a f ter  a  IS-minule 
reviev*  period  expires 

•  ,As  of  the  date  of  this  order,  the  NASD  has  not 
completed  the  systems  cJianges  necessary  to 
implement  real  time  last  sale  reporting  for 
N.ASDAQ  securities.  Although  the  Commission,  by 
this  order  has  approved  the  proposed  ruie  changes. 
the  NASD  is  not  permitted  to  impiemenl  real-time 
last  sale  reporting  unless  and  until  il:  (1)  Submits  a 
system  change  notification  consistent  with  the 
Commission  s  Automation  ReMew  Policy  II  (See 
Securities  Exchange  Act  Release  .No.  29185  (May  8. 
1991).  56  FR  22490  (May  li.  1991)):  (2)  successfully 
completes  functionality,  capacity  and  stress  testing 


The  reporting  requirements  vary, 
depending  on  the  capacity  in  which  the 
parties  to  the  trade  are  acting.'"  In 
transactions  between  two  market 
makers  in  the  security,  the  selling 
market  maker  is  responsible  for 
reporting.  If  a  market  maker  effects  a 
trade  with  a  non-market  maker,  the 
market  maker  must  report  the  trade.  In  a 
transaction  between  two  non-market 
makers,  the  selling  member  is 
responsible  for  submitting  the  trade 
report  to  the  NASD.  Finally,  when  an 
NASD  member  effects  a  trade  with  a 
non-member  customer  (  an  intemahzed 
trade),  the  member  must  report  the 
trade. 

The  new  rules  specify  the  Information 
that  members  must  include  in  their  trade 
reports.  TTie  rules  require  that  members 
report:  (1)  The  NASDAQ  symbol;  (2)  the 
number  of  shares,  excluding  odd-lots:  (3) 
the  price  of  the  transaction;  and  (4)  a 
symbol  indicatins  whether  the 
transaction  is  a  buy,  sell,  or  cross.  In 
addition,  the  trade  reporting  rules 
specify  that,  in  trades  effected  with 
customers,  members  must  report  the 
trade  price,  exclusive  of  any 
commission,  markup,  markdown.  or 
service  charge. 

The  new  rules  also  specify  how 
members  should  report  certain 
"multiple"  transactions:  The  new  rules 
will  require  that  members  effecting  dual 
agency  trades  or  riskless  principal 
trades  must  report  these  as  one 
transaction,  reporting  the  number  of 
shares  only  once.  Finally,  the  trade 
reporting  rules  permit  members  to 
aggregate  trade  reports  under  certain 
circumstances.  For  example,  members 
may  aggregate  trade  reports  for  orders 
that  they  receive  prior  to  the  opening  or 
during  a  trading  halt  and  that  they 
execute  simultaneously  once  trading 
resumes.  In  addition,  other  orders  that 
are  executed  simultaneously  generally 
may  be  aggregated  for  trade  reporting 
purposes. 


of  the  systems  changes:  and  (3)  provide*  the 
Commission  staff  with  representations  regarding  the 
effective  completion  of  thoee  lest*  and  conTinmng 
the  effectiveness  of  system. 

'*  In  addition,  the  trade  reporting  rules  provide  an 
exemption  from  the  r«al-time  reporting  re<juirements 
for  members  that  effect  only  a  die  minimri  number 
of  tranaaction*  in  regular  NASDAQ  secunue*  The 
criteria  for  exemption  are:  (1)  the  aggregate  number 
of  shares  which  the  member  executed  and  is 
required  to  report  during  the  trading  day  does  not 
exceed  liXX)  sbaras.  (2)  the  total  dollar  amount  of 
shares  which  the  member  executed  and  u  required 
to  report  during  the  trading  day  does  not  exceed 
S25.0(Xi.  and  (3)  the  member's  transaction*  have  not 
exceeded  these  limits  on  five  or  more  of  the 
preceding  ten  trading  days.  Member*  must  roanualty 
report  these  transactions  lo  the  NASD  at  the  end  of 
the  week  on  Form  T.  however. 
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The  NASD  will  collect,  validate. 
process  and  disseminate  last  sale 
information  for  regular  NASDAQ 
securities  in  a  manner  similar  to  the  way 
the  NASD  collects,  validates,  processes. 
and  disseminates  last  sale  information 
for  NASDAQ/N'MS  securities. 
Information  vendors  who  choose  to 
receive  the  data  from  the  NASD,  in  turn. 
will  process  the  information  for 
retransmission  to  subscribers." 
Information  vendors  may  provide,  in 
their  own  format,  on  a  real-time  basis. 
the  daily  high,  low  and  last  sale  prices. 
as  well  as  aggregate  volume  throughout 
the  trading  day  to  the  investment 
community  and  the  investing  pubhc. 
Members  and  others  will  be  able  to 
monitor  trade  reports  on  NASDAQ 
securities  through  the  vendor  networks. 
Members  also  will  be  able  to  receive 
this  information  through  the  NASDAQ 
Workstation  service,  which  permits 
subscribers  to  customize  their  own 
information  displays  so  that  they  may 
monitor  trade  reports  in  specific 
securities  on  a  real-lime  basis.  Finally, 
the  NASD's  digital  interface  service, 
which  allows  members  to  use  the  last 
sale  information  they  receive  for 
analysis  purposes,  also  will  supply  last 
sale  information  to  subscribers. 

ni.  Discussion 

Two  statutory  provisions  are 
particularly  relevant  to  the 
Commission's  consideration  of  the 
proposal.  Section  15A(b)(6)  requires  in 
pertinent  part  that  NASD  rules  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market.  In  addition,  section 
ll.^(a)(l)(C)(iii)  sets  forth  the  objective 
of  ensuring  the  availabiUty  to  brokers, 
dealers  and  investors  of  information 
with  respect  to  quotations  for  and 
transactions  in  securities.** 


Trade  reporting  of  NASDAQ  issues 
will  enhance  the  information  available 
to  the  public  and  provide  investors  with 
instant,  upnto-the-minute  last  sale 
information  on  securities  traded  through 
the  NASDAQ  market.  Real-time  trade 
reporting  also  will  greatly  enhance  the 
NASD's  and  the  SEC's  ability  to  detect 
and  deter  manipulative  or  abusive 
trading  practices. 

NASD  Members  currently  report  trade 
information  on  regular  NASDAQ 
securities  to  the  NASD,  but  only  for 
purposes  other  than  public 
dissemination  of  that  information,  most 
notably,  for  regulatory  purposes."  Thus, 
while  the  public  readily  may  obtain 
quotations  for  regular  NASDAQ 
securities,  last  sale  data  is  not  publicly 
available  today. 

The  Conmiission  believes  that  real- 
time publicly  disseminated  trade 
reporting  (as  contemplated  by  the 
proposal),  or  transparency,'*  is  crucial 
to  the  efficient  and  fair  operation  of 
capital  markets,  as  well  as  to  a  general 
improvement  in  the  quaUty  of  all 
markets,  and  has  made  transparency  an 
essential  aspect  of  its  efforts  to  facilitate 
the  establishment  of  a  National  Market 
System.  The  Commission  welcomes  this 
effort  to  expand  transparency  and  has 
been  encouraging  the  NASD  for  some 
time  to  expand  transaction  reporting  to 
all  NASDAQ  securities. 

Transparency,  in  the  form  of  last  sale 
and  quotation  information,  provides 
three  important  benefits  to  the  market. 
The  most  fundamental  benefit  of 
transparency  is  that  it  is  critical  to 
efficient  pricing  within  a  market. 
Transparency  allows  all  market 
participants  to  assess  overall  supply  and 
demand,  even  when  they  are  unable  to 
see  all  order  flow.  Transparency  is 
especially  crucial  for  market  structures 
that  are  characterized  by 


' '  The  NASD  hag  indicated  thai  it  %»rill  not 
implement  a  separate  service  charge  for 
dissemination  of  last  sale  data  for  regular  NASDAQ 
securities,  but  that  the  charge  will  be  included  In  its 
current  service  charge  for  last  sale  data.  The  NASD 
staled  that  it  will  increase  the  service  charge  for 
last  sale  data  and  filed  the  fee  change  with  the  SEC 
pursuant  to  section  19(b)(1)  of  the  Act  on  April  7, 
1992  See  File  No.  SR-NASD-92-11.  In  the  event  the 
NASD  chooses  to  implement  a  separate  service 
charge  for  the  dissemination  of  last  sale  data  for 
regular  NASDAQ  securities  at  a  later  date.  II  would 
be  required  to  file  the  fee  with  the  SEC  pursuant  to 
Section  19(b|(l)pf  the  Act. 

"  Although  the  proposed  rule  change  is  not  a 
national  market  system  plan  pursuant  lo  Section 
llA  of  the  Act.  the  Commission  believes  that  the 
goals  of  Section  11/*   particularly  the  reporting  and 


dissemination  of  transaction  reports,  are  equally 
served  by  this  proposed  rule  change. 

This  rule  change  is  also  consistent  with  the  f"enny 
Stock  Reform  Act  of  1990.  Pub.  L  101-429. 104  Stat. 
931  (1990),  which  Is  aimed  at  increasing  the 
information  available  to  the  public  with  respect  lo 
low-priced  securities  that  are  traded  in  the  over-the- 
counter  market,  as  well  as  enhancing  NASD  and 
Commission  surveillance  of  that  market. 

The  Commission  also  considered  adopting  rules 
today  lo  implement  certain  provisions  of  the  Penny 
Stocit  Reform  Act.  including  Rule  3a51-l.  which 
defines  the  term  "penny  slock.*" 

"The  NASD  has  required  its  members  lo  report 
inter-dealer  transactions  in  regular  NASDAQ 
securities  lo  facilitate  the  comparison,  clearance 
and  settlement  of  those  transactions,  and,  pursuant 
lo  Schedule  H  of  the  NASD  By-laws,  lo  report  the 
total  volume  of  their  purchases  and  sales  In 
NASDAQ  securities  at  the  end  of  the  day  for 
surveillance  purposes. 

'•  A  transparent  marketplace  is  characterized  by 
the  consolidated  real-time  display  of  all  firm  quotes, 
orders,  and  their  sires  and  last-sale  prices  and 
volumes  of  securities  traded  in  the  marketplace. 


decentralization,  such  as  dealer 
mari<ets,  which  by  definition,  are 
geographicaUy  dispersed.  Transparency 
substantially  counteracts  the  effects  of 
fragmentation  that  necessarily 
characterize  a  decentralized  market 
structure,  without  forcing  all  executions 
into  one  market 

Second,  transparency  can  reduce  the 
"information  gap  "  between  investors 
with  differing  degrees  of  sophistication. 
Transaction  reporting  allows  investors 
to  monitor  more  effectively  the  quality 
of  executions  they  receive  and  the  size 
of  the  dealer  markup  on  the 
transaction.'*  Furthermore,  when 
multiple  markets  or  market  makers 
trade  a  single  security,  transparency 
allows  brokers  to  route  orders  in 
furtherance  of  their  duty  of  best 
execution  to  the  market  offering  the  best 
price.  Transparency  thus  reduces  the 
likelihood  of  transactions  at  non- 
competitive prices. 

Third,  the  Commission  believes  that 
the  extension  of  trade  reporting  to 
regular  NASDAQ  securities  may 
enhance  the  liquidity  of  those  securities. 
Experience  with  N.A.SDAQ/NMS 
securities  '®  demonstrates  that  the 
increased  visibility  associated  with 
trade  reporting  has  expanded  the 
universe  of  institutional  and  public 
investors  willing  to  purchase  these 
securities  and  therefore  generally  has 
provided  a  net  increase  in  liquidity. 

From  a  regulatory  perspective,  real- 
time last  sale  reporting  requirements 
will  enhance  market  surveillance  and 
will  provide  more  immediate  and  useful 
information  for  investigating 
questionable  conduct,  such  as  insider 
trading  and  manipulative  activity.  Until 
now,  the  SEC  and  the  NASD  have  relied 
on  end-of-day  volume  statistics  as  the 
primary  source  of  surveillance 
information  for  trades  in  regular 
NASDAQ  securities,  but  real-time 
transaction  reporting  will  increase  the 
SEC's  and  the  NASDs  ability  to  conduct 
surveillance  of  trading  as  it  occurs.''' 
For  example,  when  real-time  trade 
reporting  is  fully  implemented,  the 
trading  data  will  be  available  on  the 
NASD's  equity  audit  trail,  which 


"  Of  course,  dealers  still  will  be  subject  to  the 
antifraud  provisions  of  the  Exchange  Act. 
Commission  rules,  and  the  NASD  Rules  of  Fair 
Practice.  See.  e.g.  Exchange  Act  \  10(b). 

"  See  note  1,  supra. 

"The  NASD  has  indicated  thai  it  will  submit  a 
proposed  rule  change  to  eliminate  end-of-day 
volume  reporting  for  NASDAQ  securities  shortly 
after  the  commencement  of  real-lime  transaction 
reporting.  Once  NASD  members  are  obligated  to 
report  ail  trades  in  NASDAQ  securities  on  a  real- 
lime  basis,  there  will  no  longer  be  a  need  lo  collect 
the  information  pursuant  to  the  Schedule  H 
procedures. 
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integrates  last  sale,  clearing,  and  inside 
quotation  data  for  reported  securities.  In 
addition,  transaction  data  will  be  added 
to  daily  quote  and  trade  comparison 
reports  and  to  exception-based  systems 
that  monitor  for  marking-the-close 
violations,  trading  during  trading  baits, 
volume  concentrations  late  trade 
reporting,  and  other  activity  monitored 
by  the  NASD,  The  trade  reports  also 
will  be  added  to  weekly  and  m(jnlhiy 
trade  summary  and  volume 
concentration  reports  for  purposes  of 
surveillance  and  analysis  of  historical 
data. 

In  sum,  trade  reporting  for  all 
NASDAQ  securities  represents  a 
significant  improvement  in  the  level  of 
transparency  of  information  for 
investors  and  issuers  and  will  permit 
immediate  collection  and  scrutiny  of 
transactional  data  for  regulatory 
purposes, 

IV.  Conclusion 

For  these  reasons,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  Act.  in  particular, 
section  15A(b){6),  in  that  it  will  foster 
cooperation  and  coordination  with 
person  engaged  m  regiilating,  clearing, 
settling,  processing  information  with 
respect  to.  and  facilitating  transactions 
in  securities,  and  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market.  In  addition,  the 
Commission  finds  that  the  proposed  rule 
change  furthers  the  objective  set  forth  in 
section  nAia)(l)(C)(iii)  of  ensuring  the 
availability  to  brokers,  dealers  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities.'* 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
partially  approved  (except  as  discussed 
above,  with  respect  to  the  inclusion  of 
convertible  debt  securities  in  Schedule 


'•  In  the  E.-nergmg  Company  Marketplace 
("ECM't  order  (Securities  Exchange  Act  Release 
No.  30445  iMarch  5.  1992).  57  FR  8693).  the 
CommissKin  approved  the  Amencan  Stock 
Exchange  s  ('  Amex  1  proposal  that  transactions  in 
ECM  serunties.  whether  effected  on  an  exchange  or 
OTC,  be  consolidated  and  disseminated  on  Network 
B  of  the  CT.A  The  Commission  reserved  the 
question  of  whether  consohdation  through  CTA 
would  be  appropriate  if  the  Amex  were  not  the 
pnmarv  market  for  these  secuniies  and  there  were, 
in  the  future,  a  mechanism  ;n  place  that  would 
permit  consolidation  of  trade  reports  through  OTC 
facilities.  The  Commission  continues  to  bt.'heve  that 
ECM  securities  should  be  CJ-insohdated  and 
disseminated  on  Network  B  of  the  CTA,  with  the 
exception  of  any  individual  security  that  fails  to 
meet  the  definition  of   eligible  security  '  under  the 
CTA  Plan  because  fewer  that  25%  of  transactions  m 
the  secunly  over  a  12-month  period  take  place  on 
the  Amex  The  Commission  reserves  the  right  to 
reconsider  this  matter  In  the  future  pending  further 
evaluation  of  activity  in  the  ECM. 


D  of  the  NASD's  By-Laws),'*  to  become 

operational  on  June  15,  1992,  conditional 
on  submission  of  the  capacity 
representation  by  the  NASD. 

By  !he  Commission. 
Marjtaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  92-8761  Filed  4-15-92;  8:45  am) 
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[Release  No.  34-30570:  File  No  SR-NYSE- 
92-09) 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Partial  Accelerated 
Approval  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc. 
Relating  to  the  Exchange's  Procedures 
for  Market-on-Close  Orders  Used  on 
Expiration  Fridays 

April  10.  1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  April  9,  1992,  the  New 
York  Stocic  Exchange,  Inc.  ("'NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"!  a  proposed  rule  change 
as  described  m  Items  1.  11  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  This 
order  also  grants  accelerated  approval 
to  the  proposed  market-on-close 
("MOC")  procedures  for  use  on  the 
upcoming  April  16,  1992  expiration 
Friday  only.' 

I  Self-Regulatory  Organization  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
auxiliary  closmg  procedures  for 
handling  MOC  ^  orders  on  expiration 
Fridays. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Kuie 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 

statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes 
and  discussed  any  comments  it  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 


the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Exchange 
procedures  with  respect  to  the  handling 
of  MOC  orders  on  the  third  Friday  of 
each  month,  known  as  "expiration 
Friday".'  The  changes  to  the 
procedures:  (1)  Provide  that  no  MOC 
order  in  any  NTYSE  stock  may  be 
canceled  or  reduced  after  3:45  p.m.  on 
expiration  Fridays;  (2)  indicate  that  the 
Exc)iange  will  publish  imbalances  in  the 
so-called  pilot  stocks  *  as  soon  as 
practicable  after  3:45  p.m.  on  those  days; 
and  (3)  provide  that  the  3  p.m.  deadline 
for  entry  of  MOC  orders  related  to  a 
strategy  involving  any  stock  index 
future,  stock  index  option  or  option  on 
stock  index  futures  ( "derivative 
instruments")  will  apply  to  all  NYSE 
stocks  rather  than  only  the  pilot  stocks. 
With  respect  to  item  (1)  above,  the 
Exchange  will  permit  cancellations  of 
MOC  orders  after  3:45  p.m.  in  those 
instances  where  a  legitimate  error  has 
been  made. 

The  Exchange  believes  that 
prohibiting  cancellations  or  reductions 
of  MOC  orders  after  3:45  p.m.  will  give 
market  participants  an  accurate  picture, 
earlier  in  the  trading  day,  of  the  interest 
at  the  close  of  trading.  The  Exchange  is 
concerned  that  cancellations  of  MOC 
orders  very  near  the  close  may 
exacerbate  an  imbalance,  or  even  result 
in  a  shift  in  an  imbalance  from  one  side 
of  the  market  to  the  other.  Such 
developments  may  lead  to  significant 
volatility  at  the  close,  as  there  may  be 
insufficient  time  to  attract  contra  side 
interest,  leaving  the  prospect  of  a 
significant  price  movement  at  the  close, 
or  even  a  halt  in  trading  due  to  an  order 
imbalance. 

The  Exchange  will  continue  to  work 
with  the  Commission,  other  self- 
regulatory  organizations,  its  member 


"  See  note  4.  supra. 

'  See  Part  V.  infra. 

"  NYSE  Rule  13  defines  a  MOC  order  as  a  market 
order  which  is  to  be  executed  in  Its  entirely  at  the 
closing  pnce.  on  the  Exchange,  of  the  stock  natned 
in  the  order,  and  if  not  so  executed,  la  to  he  treated 
as  canceled. 


•  Expiration  Friday  is  the  one  Friday  per  month 
on  which  stock  index  futures,  stock  index  options 
and  options  on  stock  Index  futures  (collectively, 
"derivative  inslmments")  expire. 

•  The  so-called  pilot  slocks  are  the  50  highest 
weighted  Standard  h  Poors  ('S*?"!  500  slocks, 
based  on  market  values,  and  any  stock  included 
among  the  20  Mafor  Market  Index  stocks  that  are 
not  included  among  the  50  highest-weighted  S«P  500 
stocks.  Only  Imbalances  of  50.000  shares  or  more 
will  be  disseminated. 
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organizations  and  other  key  constituents 
to  arrive  at  the  most  appropriate  means 
to  ensure  that  orders  entered  on 
expiration  Fridays  are  executed  in  a 
way  that  maximizes  public  investor 
confidence  in  the  fairness  and 
orderliness  of  the  NYSE  market.  The 
Exchange  believes  that  the  revised  MOC 
procedures  being  submitted  herein 
should  be  viewed  as  an  interim  measure 
to  help  address  the  prospect  of  excess 
market  volatility  on  the  close  on 
expiration  Fridays.  Because  of  its 
concenr  that  large  imbalances  of  MOC 
orders  may  have  a  significant  impact  on 
closing  pnces.  the  Exchange  continues 
to  urge  that  the  settlement  of  all 
derivative  products  should  be  based  on 
opening  prices  so  that  pre-opening 
procedures  on  the  NYSE  may  be 
followed,  as  required,  to  ensure  that 
there  is  sufficient  time  to  reach  an 
appropriate  pricing  equilibrium. 

Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  section  6(bK5). 
which  requires,  in  part,  that  the  rules  of 
the  Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and.  in  general  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory-  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  changes  %viU  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-ReguJatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change.  However,  the 
Exchange  has  consulted  with  its 
member  organizations  that  engage  in 
significant  program  trading  activity,  and 
such  organizations  have  generally 
agreed  to  support  the  revised  procedures 
being  submitted  herein. 

Ill  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 

Comrr.ission  -Xctuir! 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  other  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  sucfa  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 


organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Commeots 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  ail  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  puWic  in 
accordance  *vith  the  provisions  of  5 
use.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  NYSE.  All  submissions  would  refer 
to  File  No.  SR-NYSE-92-09  and  should 
be  submitted  by  May  7. 1992. 

V.  Commission's  Flodings  and  Order 
Granting  Accelerated  Approval  to  tlie 
Proposed  Rule  Change  Regarding  the 
April  16. 1992  Expiration  Friday 

After  careful  consideration,  the 
Commission  has  decided  to  grant 
accelerated  approval  to  the  NYSE's 
proposal  to  amend  the  MCX!  procedures 
applicable  to  expiration  Fridays  with 
regard  to  the  upcoming  April  16. 1992 
expiration  only.  The  Commission 
believes  that  the  early  submission  of 
MOC  orders  and  the  dissemination  of 
imbalances  on  expiration  Fridays  have 
helped  to  alleviate  the  market  stress 
caused  by  the  liquidation  of  stock    ^ 
positions  related  to  index  derivative 
product  trading  strategies  by  allowing 
the  NYSE  to  attract  contra-side  interest 
to  existing  imbalances.  Therefore,  the 
Commission  preliminarily  believes  that 
the  NYSE  proposal  to  establish  a  3:45 
p.m.  deadline  for  canceling  or  reducing  a 
previously  entered  MOC  order  in  any 
stock,  and  to  publish  any  imbalances  in 
the  pilot  stocks  as  soon  as  possible  after 
this  3:45  p.m.  deadline,  should  further 
help  to  ameliorate  the  problem  of 
significant  shifts  in  imbalances  near  the 
cost  of  the  trading  on  expiration  Fridays 
The  Commission  believes  that  these 
proposed  procedures  should  provide 
customers  and  members  with  an 


accurate  picture,  at  an  earlier  pomt  in 
the  tradmg  day.  of  interest  al  the  close 
on  expiration  Fndays.  Essentially,  the 
proposed  procedures  should  allow  more 
time  to  attract  contra-side  interest,  and 
reduce  confusion  over  the  size  and 
direction  of  order  imbalances,  thereby 
leading  to  reduced  volatility  at  the  close. 
In  addition,  the  Commission 
preliminarily  believes  that  the  NYSE 
proposal  to  make  appiicahie  to  all 
stocks,  not  just  the  pilot  stocks,  the  3 
p.m.  deadline  for  the  entry  of  MOC 
orders  related  to  a  strategy  including 
any  derivative  instruments,  is 
reasonable  given  that  the  most  active 
and  widely  held  index  options  and 
futures  are  on  100  and  500  stock  indices, 
and  index  derivatives  cover  virtually 
every  NTSE  stock. 

For  the  reasons  set  forth  above,  the 
Commission  believes  that  allowing  the 
NYSE  to  use  the  proposed  procedures 
for  the  April  16,  1992  expiration  Fnday 
is  consistent  with  section  6  of  the  Act  * 
and  the  rules  and  regulations 
thereunder.  In  particular,  the 
Commission  finds  that  the  proposal  is 
consistent  with  section  6^b)t51  of  the 
Act  ®  which  requires  that  the  rules  of  the 
Exchange  be  designed  to  promote  lust 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  systerr.  and.  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission 
believes  that  Exchange  rules  and  related 
procedures  which  aid  in  the  stabilization 
of  the  market  and  decrease  price 
volatility  ultimately  increased  investor 
confidence  in  the  market,  strengthening 
the  market  as  a  whole. 

The  Commission  also  finds  good 
cause  for  approving  the  proposed  rule 
change,  with  regard  to  the  April  16. 1992 
expiration  only,  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof.  The  anticipated.  l>enef!cial 
results  which  the  Exchange  attnbutes  to 
the  proposed  MOC  procedures  will  be 
more  easily  ascertainable  if  such 
procedures  are  allowed  to  be  m  effect 
for  the  April.  1992  expiration.  After 
assessing  the  trading  environment  on 
April  16.  1992.  the  Commission  will  be  in 
a  better  position  to  determine  whether 
to  approve  the  proposed  MOC 
procedures  on  a  permanent  basis. 
Finally,  granting  accelerated  approval  to 
the  proposal  allows  the  Exchange  to 
notify  its  members  of  the  amended 


«  15  U.S.C  rsf  (19B81 
•15U.S.C.  78(b)(5|(1988). 
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procedures  prior  to  the  April  16,  1992 

expiration: 

It  is  Therefore  Ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.'  that  the 
proposed  rule  change  is  approved  for 
the  purposes  of  the  April  16.  1992 
expiration  only. 

For  !he  Commission,  by  the  Division  of 
Mar)<et  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  92-8827  Filed  4-15-92;  8:45  am] 
BIUINQ  CODE  «010-01-»l 

[Ret.  No.  IC- 18649;  812-7826] 

Nuveen  Municipal  Bond  Fund,  inc..  et 
al.;  Notice  of  Application 

April  8.  1992. 

agency:  SeruritieB  and  Exchange 

Commissic^n  ("SEC"). 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Nuveen  Municipal  Bond 
Fund.  Inc.;  Nuveen  Tax-Exempt  Money 
Market  fund.  Inc.;  Nuveen  Tax-Free 
Reserves,  Inc.;  Nuveen  California  Tax- 
Free  Fund.  Inc.;  Nuveen  Tax-Free  Bond 
Fund.  Inc.;  Nuveen  Insured  Tax-Free 
Bond  Fund,  Inc.:  Nuveen  Tax-Free 
Money  Market  Fund.  Inc.;  Nuveen 
Municipal  Value  Fund.  Inc.;  Nuveen 
California  Municipal  Value  Fund.  Inc.; 
Nuveen  New  York  Municipal  Value 
Fund,  Inc.:  Nuveen  Municipal  Income 
Fund,  Inc.:  Nuveen  California  Municipal 
Income  Fund.  Inc.;  Nuveen  New  York 
Municipal  Income  Fund,  Inc.;  Nuveen 
Premium  Income  Municipal  Fund,  Inc.; 
Nuveen  Performance  Plus  Municipal 
Fund.  Inc.:  Nuveen  California 
Performance  Plus  Municipal  Fund.  Inc.; 
Nuveen  New  York  Performance  Plus 
Municipal  Fund,  Inc.;  Nuveen  Municipal 
Advantage  Fund,  Inc.:  Nuveen 
Municipal  Market  Opportunity  Fund, 
Inc.;  Nuveen  California  Municipal 
Market  Opportunity  Fund,  Inc.:  Nuveen 
New  York  Municipal  Market 
Opportunity  Fund,  Inc.;  Nuveen 
Investment  Quality  Municipal  Fund, 
Inc.:  Nuveen  California  Investment 
Quality  Municipal  Fund,  Inc.;  Nuveen 
New  York  Investment  Quality  Municipal 
Fund.  Inc.:  Nuveen  New  Jersey 
Investment  Quality  Municipal  Fund, 
Inc.;  .Nuveen  Florida  Investment  Quality 
Municipal  Fund;  Nuveen  Pennsylvania 
Investment  Quality  Municipal  Fund: 
Nuveen  Insured  Qualitv  Municipal  Fund. 
Inc.;  Nuveen  Select  Quality  Municipal 


'  15  u.S.C.  789(b)(2)  (1988). 

•  17  CFR  20O.3O-3(a)(12)  (1991). 


Fund,  Inc.:  Nuveen  California  Select 
Quality  Municipal  Fund,  Inc.:  Nuveen 
New  York  Select  Quality  Municipal 
Fund,  Inc  :  Nuveen  Quality  Income 
Municipal  Fund,  Inc.;  Nuveen  California 
Quality  Income  Municipal  Fund,  Inc.; 
Nuveen  Florida  Quality  Income 
Municipal  Fund.  Inc.;  Nuveen  Michigan 
Quality  Income  Municipal  Fund,  Inc.; 
Nuveen  New  Jersey  Quality  Income 
Municipal  Fund.  Inc.;  Nuveen  New  York 
Quality  Income  Municipal  Fund.  Inc.; 
Nuveen  Ohio  Quality  Income  Municipal 
Fund.  Inc  :  Nuveen  Pennsylvania  Quality 
Income  Municipal  Fund.  Nuveen  Texas 
Quality  Income  Municipal  Fund;  Nuveen 
Insured  Municipal  Opportunity  Fund, 
Inc.  (the  "Funds');  Nuveen  Advisory 
Corp  (the  "Adviser"),  and  all  other 
investment  companies  that  are  or  may 
be  advised  or  managed  by  the  Adviser 
and  that  may  in  the  future  propose  to 
make  investments  similar  to  those  for 
which  relief  presently  is  sought. 

REUEVANT  ACT  SECTIONS:  Sections  6(c) 

and  17(d)  of  the  Act  and  rule  17d-l 
thereunder. 

SUMMARY  OF  APPUCATiON:  Applicants 

seek  a  conditional  order  permitting  the 
Funds  to  participate  in  joint  trading 
accounts,  at  their  respective  custodian 
banks,  for  the  purpose  of  investing  in 
tax-exempt  daily  variable  rate  demand 
notes. 

FILING  DATES:  The  application  was  filed 
on  November  20, 1991. 

HEARING  OR  NOTIFICATION  OF  HEARINO: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5;30  p.m.  on  May 
4, 1992.  and  should  be  accompanied  by 
proof  of  service  on  the  applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary, 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
.Applicants,  c/o  John  Nuveen  &  Co.,  Inc., 
333  West  Wacker  Drive,  Chicago, 
Illinois  6060&-1288. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  Duffy,  Staff  .Attorney.  (202)  272- 
2511,  or  C.  David  Messman,  Branch 
Chief,  (202)  272-3018  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation), 


SUPPLEMENTARY  INFORMATION:  The 

following  IS  d  s^n:n;ar>  :jf  tfie 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 

, \  p p  1  i ( .a  n t  s    R  ('  p rf» Kc  n  t ,! ',  I V  «>k 

1.  All  of  the  Fundii  are  registered 
under  the  Act  and  advised  by  the 
Adviser.  Seven  of  the  Funds  are  open- 
end  investment  companies  (representing 
14  separate  portfolios).  The  remaining 
thirty-four  Funds  are  closed-end 
investment  companies,  the  shares  of 
which  are  traded  on  the  New  York  or 
American  Stock  Exchanges.  Each  of  the 
open-end  Funds  employs  State  Street 
Bank  and  Trust  Company  as  its 
custodian,  and  each  of  the  closed-end 
Funds  employs  United  States  Trust 
Company  of  New  York  as  its  custodian. 
Each  Fund  seeks  to  provide  current 
income  exempt  from  federal  income 
taxes  and,  in  some  cases,  designated 
state  income  taxes  as  an  essential  part 
of  its  investment  objectives. 

2.  Each  of  the  Funds  has,  or  may  be 
expected  to  have,  cash  balances  which, 
in  the  normal  course,  would  be  invested 
in  short-term  investments.  These  cash 
balances  or  short-term  investments  may 
be  necessary  from  time  to  time  to  make 
pending  investments  in  portfolio 
securities,  make  cash  dividend 
payments  or,  in  the  case  of  open-end 
Funds,  make  payments  upon  redemption 
requests. 

3.  Each  of  the  Funds  has  investment 
policies  that  permit  investment  in 
temporary  investments.  Such 
investments  are  generally  obligations 
issued  by  state  and  local  governments, 
such  as  tax-exempt  notes,  including 
variable  rate  demand  notes.  At  the 
present  time,  each  Fund  pursues, 
secures,  and  makes  its  short-term 
investments  separately,  resulting  in 
inefficiencies  and  possibly  lower  returns 
than  the  Funds  could  achieve  if  such 
investments  were  made  as  a  group. 

4.  Apphcants  wish  to  estabUsh  and 
participate  in  joint  accounts  (the  "Joint 
Accounts")  for  the  purpose  of  investing 
in  tax-exempt  daily  variable  rate 
demand  notes  ("DVRDNs").' 

Applicants  propose  to  establish  two 
Joint  Accounts,  one  with  each  custodian 
bank.  Each  Fund  will  invest  only  in  the 
Joint  Account  maintained  at  its 
custodian  bank.  The  Joint  Accounts  will 


'  One  of  the  Funds.  Nuveen  Municipal  Bond  Fund. 
Inc.  hag  an  inveetment  rettiiction  whicl,  providei 
that  the  Fund  shall  not  participate  in  a  joint  or  a 
joint  and  several  basis  in  any  trading  account  in 
securities.  Nuveen  Municipal  Bond  Fund.  Inc.  will 
not  participate  in  a  |oint  Account  until  that  Fund's 
Shareholders  approve  an  amendment  to  the 
investment  restrictions,  eliminating  tliat  restriction. 
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iPAPS*  only  in  DVRDNs  wth  ar, 
o\err'.:aht,  over-*he-wf?ekpnd,  or  ?ver-a- 
hoiiday  matiir,t>  or  that  nave  demand 
features  ttwt  offer  the  »arae  effective 
maturities.  At  the  end  of  e«ch  business 
day.  each  Fund  will  have  the  option  of 
depositing  its  uninvested  cash  in  the 
Joint  Account  maintained  at  its 
custodian  bank  Each  Joint  Account  then 
w  ';!  invest  the  funds  m  DVRDNs.  No 
Fond  will  be  required  to  partiapate  in 
the  loint  Accounts,  and  a  Fund  may 
continue  to  invest  in  short-term 
securities  separately 

5  DVRDN=i  dr<^  tax-exempt  municipal 
obiiga'ioris  thri'.  Udve  an  adjustable  or 
floating  interest  rate  and  an 
ur.conditionai  nght  to  demand  payment 
of  the  unpaid  pruncip^i  and  accrued 
interest  upon  a  same-day  notice  period. 
The  variable  rate  feature  of  DVRDNs 
provides  for  the  readjustment  of  the 
interest  raie  to  a  rate  then  prevailing  for 
similar  instruments  and  that  reasonably 
can  be  expected  to  maintain  a  market 
value  that  approximates  the  par  value  of 
the  notes.  The  Joint  Accounts  will  be 
limited  to  making  investments  in 
DVRDNs  with  a  same-day  demand 
feature  entitling  the  holder  to  recover 
the  full  amount  of  principal  on  the  same- 
day  demand. 

6  The  demand  (or  put]  feature  of 
DVRDNs  is  backed  by  a  credit  facility. 
Most  DVRDNs  are  supported  by  a  direct 
pay,  irrevocable  bank  letter  of  credit 
that  ensures  immediate  liquidity  for  the 
investor,  provides  for  a  more  uniform 
aftermarket  for  remarketing  efforts,  and 
enables  the  issuer  to  receive  a  high 
credit  rating  from  one  or  more  of  the 
rating  agencies.  Certain  issuers  that 
have  high  credit  ratings  are  able  to  issue 
DVRDNs  backed  only  by  a  line  of  credit, 
without  a  direct  pay  feature. 

7.  The  Funds  will  benefit  by 
participating  in  the  Joint  Accounts  for 
the  following  reasons:  (a)  Due  to  the 
pooled  nature  of  the  investments, 
transaction  costs  are  expected  to  be 
reduced,  (b)  due  to  the  larger  size  of  the 
investments  being  made,  the  terms  of 
the  investments  are  expected  to  be  more 
favorable,  (c)  d'te  to  the  fact  that  the 
highest  quality  money  market 
instruments  are  sold  in  denominations 
of  $10(U)00.  the  Joint  Accounts  may  be 
presented  investment  opportunities  not 
otherwise  available  to  the  Funds 
individually,  and  (d)  due  to  the 
reduction  in  the  number  of  trades,  the 
potential  for  errors  is  expected  to  be 
reduced. 

8.  The  operation  of  the  Joint  Accounts 
v\  ill  be  free  of  any  inherent  bias  favoring 
one  Fund  over  another.  Although  the 
Adviser  will  gain  some  benefit  through 
ddrr.inistrative  convenience  and  some 
possible  reduction  in  clerical  costs,  the 


primary  beneficiaries  will  be  the  Funds 
because  the  Joint  Accounts  will  be  a 
more  efficient  way  of  administering 
daily  investment  transactions. 

9,  Future  participation  in  the  Joint 
Accounts  by  one  of  more  Funds  that  do 
not  presently  exist  or  are  not  currently 
in  operation  would  be  desirable  without 
the  necessity  of  applying  for  an 
amendment  to  the  requested  order. 
Future  Funds  will  be  permitted  to 
participate  in  the  Joint  Accounts  only  on 
the  same  terms  and  conditions  as  the 
existing  Funds  have  set  forth  herein. 

10.  The  requested  rehef  is  consistent 
with  the  provisions,  policies,  and 
purposes  of  the  Act.  and  participation  in 
the  proposed  Joint  Accounts  by  each 
Fund  will  not  be  on  a  basis  different 
from  or  less  advantageous  than  any 
other  Fund. 

Applicants  (  niidtions 

The  Joint  Accounts  will  operate 
subject  to  the  following  conditions: 

1.  A  separate  custodial  cash  account 
would  be  established  into  which  each 
Fund  could  cause  some  or  all  of  its  net 
cash  balances  intended  for  investment 
in  DVRDNs  to  be  deposited  daily.  Each 
Fund  will  transfer  to  a  Joint  Account 
cash  in  wishes  to  invest  after  the 
conclusion  of  its  daily  trading  activity. 
Each  Joint  Account  will  not  be 
distinguishable  from  any  other  accounts 
maintained  by  a  Fund  with  its  custodian 
bank  except  that  monies  in  the  Joint 
Account  will  be  held  on  a  commingled 
basis  with  monies  of  other  Funds.  The 
Joint  Accounts  will  have  no  separate 
existence  nor  any  indicia  of  a  separate 
legal  entity.  The  sole  function  of  each 
Joint  Account  will  be  to  provide  a 
convenient  means  of  aggregating 
individual  transactions  which  would 
otherwise  require  daily  management  by 
each  Fund  of  its  uninvested  cash 
balances. 

2.  Cash  in  each  Joint  Account  would 
be  invested  in  DVRDNs  satisfying  the 
highest  standard  set  for  such  investment 
by  any  Fund  participating  in  the  Joint 
Account  (eg..  DVRDNs  purchased  by 
the  Joint  Accounts  will  be  rated  no 
lower  than  that  permitted  by  the  most 
restrictive  investment  policies  of  the 
Funds  participating  in  that  Joint 
Account). 

3.  All  investments  held  by  the  Joint 
Accounts  will  be  valued  on  the  basis  of 
current  market  value. 

4.  In  order  to  assure  that  there  will  be 
no  opportunity  for  one  Fund  to  use  any 
part  of  a  balance  of  a  Joint  Account 
credited  to  another  Fund,  no  Fund  will 
be  allowed  to  create  a  negative  balance 
in  a  Joint  Account  for  any  reason, 
although  any  Fund  may  draw  down  its 
entire  balance  at  any  time.  A  Fund's 


decision  to  invest  in  a  Joint  Account  will 
be  solely  at  the  Fund's  option.  No  Fund 
will  be  obligated  to  invest  in  the  Joint 
Accounts  or  maintain  any  minimum 
balance  therein.  In  addition,  each  Fund 
will  retain  the  sole  rights  of  ownership 
of  any  of  its  assets  invested  in  the  loint 
Accounts,  including  interest  payable  on 
such  assets.  Each  Fund's  investment  in  a 
Joint  Account  will  be  documented  daily 
on  the  books  of  each  Fund  as  well  as  on 
the  books  of  the  Fund  s  custodian 
Applicants  believe  that  a  Fund  s 
investment  in  a  Joint  Account  will  not 
be  subject  to  the  claims  of  creditors, 
whether  brought  in  bankruptcy. 
insolvency  or  other  IpbhI  proceedings,  of 
any  other  participating  Fund  m  the  Joint 
Account.  Each  Fund's  liability  on  any 
security  purchased  by  a  Joint  Account 
will  be  limited  to  its  interest  in  such 
security. 

5.  Each  Fund  relying  on  rule  2a-7 
under  the  Act  would  use  the  average 
maturity  of  the  account  for  the  purpose 
of  computing  the  Fund's  average 
portfolio  matunty  with  respect  to  the 
portion  of  its  assets  held  in  such  account 
on  that  day. 

6.  Each  Fund  will  participate  in  the 
income  earned  or  accrued  in  the  Joint 
Account  on  any  day  in  which  it 
participated  in  such  Joint  Account, 
including  all  instruments  held  by  the 
Joint  Account,  on  the  basis  of  the  Fund's 
percentage  of  the  total  amount  in  the 
Joint  Account  on  such  day. 

7.  The  Adviser  will  administer  the 
investment  of  the  cash  balances  in  and 
the  operation  of  the  Joint  Accounts  as 
part  of  Its  duties  under  the  existing  or 
any  future  agreements  with  each  Fund 
and  would  not  collect  any  additional  fee 
for  the  management  of  the  Joint 
Accounts.  (The  Adviser  will  continue  to 
collect  fees  in  accordance  with  each 
Fund's  respective  management  or 
Investment  advisory  agreement.] 

8.  The  Board  of  Directors  or  Trustees 
of  each  of  the  Funds  will  evaluate  the 
applicable  Joint  Account  arrangement 
annually,  and  will  continue  the  joint 
Account  only  if  it  determines  that  there 
is  a  reasonable  likelihood  that  tne  Joint 
Account  will  benefit  the  Fund  and  its 
shareholders. 

9.  The  administration  of  the  Joint 
Accounts  will  be  withm  the  fidelity 
bond  coverage  required  by  section  17(g) 
of  the  Act  and  rule  17g-l  thereunder. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H  McFaHand, 
Dfputy  Secretary. 
|FR  Doc.  92-8762  Filed  4-15-92;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

agency:  Notice  of  reporting 
requirements  submitted  for  review.. 
summary:  Under  the  provisions  of  the 
Papervk'ork  Reduction  Act  (44  U  S,C. 
chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publi.sh  a 
notice  in  the  Federal  Register  notifying 
the  pubhc  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
by  May  18,  1992  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  0MB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline 
COPIES:  Request  for  clearance  jS  F  83), 
supporting  statement,  and  other 
documents  submitted  to  0MB  far  review 
may  be  obtained  froin  the  Agency 
Clearance  Officer,  Submit  comments  to 
the  Agency  Clearance  O^'ficer  and  the 
OMB  Reviewer 

FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Chwrcncp  Officer  Cleo 

Verbiihs.  Small  Business 

Administration.  409  ,3d  Street.  SW.. 

5th  Floor,  Washington,  DC  2M16, 

Telephone:  (202)  205-6629 
OMB  Reviewer  Gary  VVaxman,  Office 

of  Information  and  Regulatory  .\ffa.rs, 

Office  of  .Management  and  Budget. 

New  F^xecutive  Office  Building. ^ 

Washington.  DC  20503. 
Title:  |ob  training  .Approaches  and 

Costs  in  Sm.rtl!  and  l^rge  Firms 
55-4  Form  No.:  SB  A  Tem.p  Form  Ifi^" 
Frequency:  On  e  - 1 1  m  e  s  u  rv  e  >■ 
Description  of  Respondents:  Small 

Business. 
Annual  Responses:  2.400. 
Annua/  Burden:  1,200. 

Dated  April  10,  1992 
Cleo  V  erbiUis. 

Acting  Chief.  AdministraUon  Information 

Branch. 

jFR  Doc.  92-6815  Filed  4-15-©2:  8:45  am] 
Btu.)t«a  cooc  aoss-oi-M 


IDedarabon  of  I>*ast»f  Loan  Area  #2557! 

South  Dakota;  Declaration  of  Disaster 
Loan  Area 

Davison  County  and  the  contiguous 
counties  of  Aurora.  Douglas,  Hanson, 
i-iutchinson.  and  Sanborn  in  the  State  of 
South  Dakota  constitute  a  disaster  area 
as  a  result  of  dimages  caused  by  a  fire 
which  occurred  in  downtown  Mitchell, 
South  Dakota  on  March  6,  1992. 
Applications  for  loans  for  physical 


damage  as  a  result  of  this  fire  may  be 
filed  until  the  close  of  business  on  (iinp 
4, 1992  and  for  economic  injury  until  the 
dose  of  business  on  January-  4, 1993  at 
the  address  listed  below-  U  S  Small 
Business  Administration,  Disaster  Area 
4  Office.  P  O.  Box  13795.  Sacramento. 
CA  95853-in^5 

or  other  locallv  announced  locations. 
The  interest  rates  are: 


/^TOBWf 

For  Physicijl  Damaaf 

Hnmeowners    with   credit   avail- 

able eLsewhere  .« _ 

8.000 

!  iotneowners       without       credit 

HVHiidbie  elsewhere _. 

4.000 

Businesses  witli  credit  available 

elsewhere 

6500 

Businesses  and  non-profit  organi- 

zations   without    credit    avail- 

HOle  etiH^where 

AJOOO 

O tilers   (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere „ „ 

8.500 

For  Economic  Injury: 

Businesses  and  small  agricultural 

cooperafives     without     credit 

available  elaewhere ..._ 

Ajom 

The  number  assigned  to  this  disaster 
for  physical  damage  is  255705  and  for 
economic  injury  the  number  is  781600. 

(Catalog  of  Ff>dpral  Domestic  Assistance 
f*'oyrH!D  N>8  59002  and  59006). 

DrCpd   Apn;  :i   :'W2 
Patnda  Saiki, 
Administrator. 
[j-p  i);n   u2~HBm  F'led  4-15-92,  a-45  ami 

BILUNG  coot  •CttS-QV-M 


the  close  of  business  er.  December  21. 
1992. 

(Catalog  of  Federij  DotTi<i*i    A«si<tance 
Program  No«.  5s*»i^  h:,)  :);i(>«j]. 

Dated  April  3  1h«Z 
Bernard  Kulik. 

A  ■'•.istari  Administrator  for  Disaster 
Assistance 

[FP  n-i.-  9?  fWif  y  p.-?  ♦-15-92;  8:45  an) 


Region  Vll  Advisory  C(xir>cil  Meettng 

The  U.S.  Small  Business 
Administration  Region  VII  Advisory 
Council  located  in  the  geographical  area 
of  Cedar  Rapids,  will  hold  a  public 
meeting  at  10  a.m.  on  Wednesday.  April 
22. 1992.  at  the  Sirloin  "N  Brew 
Restaurant.  4407  First  Avenue,  SE.. 
Cedar  Rapids.  Iowa,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present.  This  meeting  is  a  rescheduling 
of  the  April  2nd  meeting  previously 
announced. 

For  further  information,  write  or  call 
Mr.  James  N.  Thomson.  District  Director. 
U.S.  Small  Business  Administration,  373 
Collins  Road  NR,  Cedar  Rapids.  Iowa 
52402-3147.  (319)  393-8630. 

Dated  Apnl  3.  1992. 
CaroUne  ).  BeeMNX 

Assistant  Administrator.  Office  of  Advisory 
Councils. 
WR  Dor  Q?^flRi  1  Filed  4-15-92;  8:45  am) 


[DeciaraOon  of  msaster  loan  Area  #?555!        "Pg'O"  V  ArfviMnr  Counci!  Merring 


Texas;  Arrrendment  »  1   Declaration  of 
Disaster  Loan  Area 

The  above-numbtred  Declaration  is 
hereby  amended  in  accordance  with  two 
amendments  dated  March  30, 1992.  to 
the  President's  major  disaster 
declaration  of  March  20.  to  include  Tyler 
County  in  the  State  of  Texas  as  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding, 
and  to  establish  the  incidence  period  as 
beginning  on  March  4  and  continuing 
through  March  30,  1992. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Angelina  and  fasper  in  the  State  of 
Texas  may  be  filed  until  the  specified 
date  at  the  pre\'iously  designated 
location. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  May 
19, 1992,  and  for  economic  injury  until 


The  U.S.  Small  Business 
Administration  Region  V  Advisory   . 
Coimcil,  located  in  the  geographical  area 
of  Minneapolis/St.  Paul,  will  hold  a 
public  meeting  at  11:30  a.m.,  on  Friday. 
April  24. 1992.  at  the  Decathlon  Athletic 
Club.  7800  Cedar  Avenue  South, 
Bloomington,  Minnesota,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Edward  A.  Daum.  Distnct  Director. 
U.S.  Small  Business  Administration. 
610-C  Butler  Square,  100  North  Sixth 
Street,  Minneapolis,  Minnesota  55403. 
(612)  370-2306. 

Dated  April  3.  1992 
Caroline  |.  Beesoa, 

Assistant  Administrator.  Office  of  Advisory 
Councils. 
(FR  Dor  o?  ns'.O  Filed  4-15-92;  8:45  am) 

84UJNO  C^:>&f'   M/2»-«>-M 
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EQUICO  Capital  Corp.;  Application  for 
Transfer  of  Ownership  and  Control 


Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  pursuant 
to  5  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1992))  for  a  transfer  of 
ownership  and  control  of  EQUICO 
Capital  Corporation,  135  West  50th 
Street,  suite  1170,  New  York.  New  York 
10020  under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958.  as 
amended  (the  Act),  (15  U.S.C.  661  et. 
seq.)  and  the  Rules  and  Regulations 
promulgated  thereunder. 

EQUICO  Capital  Corporation  is  a 
wholly  owned  subsidiary  of  The 
Equitable  Investment  Corporation.  787 
7th  Avenue,  New  York.  New  York  10019. 
The  Equitable  Investment  Corporation  is 
a  wholly  owned  subsidiary  of  The 
Equitable  Life  Assurance  Society,  787 
7th  Avenue,  New  York,  New  York  10019. 
The  Equitable  Investment  Corporation 
proposes  to  exchange  its  outstanding 
shares  of  (old)  common  stock  for  (new) 
Class  A  common  stock  (which  is  to  be 
authorized  by  charter  amendment)  and 
for  (new)  junior  Preferred  stock  (which 
is  also  authorized  by  a  charter 
amendment).  Both  the  Class  A  common 
and  the  Junior  Preferred  stock  are 
redeemable.  The  Equitable  Investment 
Corporation  would  exchange  127.85  of 
its  presently-outstanding  (old)  common 
stock  for  2.735  shares  of  10  percent 
cumulative  non-voting  Junior  Preferred 
Stock,  with  a  par  value  of  Sl.OOO  per 
share,  and  52.15  (old)  common  shares  for 
5.215  shares  of  (new)  Class  A  common 
stock. 

(New)  Class  B  common  Shares,  to  be 
authorized  by  a  charter  amendment,  will 
be  tssued  when  purchased  by  the 
following  four  individuals  who  presently 
manage  EQUICO  Capital  Corporation. 


Matters  involved  in  SBA'S 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  of 
TSG  Ventures,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 
Notice  is  further  given  that  any  person 

may.  not  later  than  15  days  from  the 

date  of  publication  of  this  Notice,  submit 

written  comments  on  the  proposed  SBIC 

to  the  Associate  Administrator  for 

Investment,  Small  Business 

Administration.  409  Third  Street  SW.. 

Washington.  DC  20416.  ^,.  ,     , 

A  copy  of  the  Notice  will  be  published 

in  a  newspaper  of  general  circulation  in 

New  York.  New  York. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  59.011.  Small  Business 

Investment  Companies). 
Dated:  April  5. 1992. 

Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 

[FR  Doc.  92-8812  Filed  4-15-92;  8:45  am] 

BILUNQ  COOE  •02S-«t-M 


Notice  is  hereby  given  that  any 
interested  person  may.  but  not  later  than 
fifteen  (15)  days  from  the  date  of 
publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
transaction  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3d  Street. 
SW..  Washington,  DC  20416. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59011,  Small  Business 
Investment  Companies). 

Da'ed   April  7  ig92. 
Wayne  S.  Foren. 

Associate  Administrator  for  Investment. 
[FR  Doc.  9:-ftai4  Filed  •t-15-92;  8:45  am) 
BtLUNO  COO€  8O25-01-H 


IMam«  and  address 

Number 

of 
shares 

Percent- 
Sfle 

Duane  E.  Hill,  336  Den  Road. 

Stamlofd.            ConnecHcul 
06903 

839 

29.922 

Cleveland   A.   Onstophe.   22 

Geneial     Waiertxjry     Une, 

Stamfofd,            Connecticut 
06902 

655 

23359 

ttvakar  R.   Kamath,  6  West 

« incaid     Dnve.     Cranbury. 
Sew  Jersey  08512 

655 

23359 

LaufefKa  C.  Morse.  203  West 

90th   Street.    Apt    2E    New 
Vnrli   New  Yorit  10024 

655 

1 

23.359 

Upon  the  change  of  ownership  and 
control.  EQUICO  Capital  Corporation 
will  change  its  name  to  TSG  Ventures. 


i^Kpnv?  ^0  05/05-02101 

Nortn^est  Equity  Partnei-s  !V 

Notice  is  hereby  given  that  Norwest 
Equity  Partners  IV  (NEP).  2800  Piper 
Jaffrey  Tower,  222  South  Ninth  Street. 
Minneapolis.  Minnesota  55402.  a  Federal 
Licensee  under  the  Small  Business 
Investment  Act  of  1958,  as  amended 
(Act),  has  filed  an  application  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  section  312  of  the  Act  and 
covered  by  §  107.903  of  SBA  Rules  and 
Regulations,  for  approval  of  a  conflict  of 
interest  transaction  falling  within  the 
scope  of  the  Act  and  Regulations. 
Subject  to  such  approval.  NEP  proposes 
to  invest  up  to  $3,000,000  in  a 
subordinated  debt  financing  of  Gelco 
Payments  Systems.  Inc.  (GLPS).  of  One 
Gelco  Drive,  Eden  Prairie.  Minnesota 

55344. 

The  proposed  financing  is  brought 
within  the  purview  of  §  107.903  of  the 
Regulations  because  a  significant 
portion  (54%)  of  GLPS  outstanding 
common  stock  is  owned  by  Norwest 
Growth  Fund  (NGF),  an  associate  of 
NEP.  Both  NGF  and  NEP  are  SBIC 
licensees  and  are  managed  by  Norwest 
Venture  Capital  Management.  Inc.  Mr. 
John  Lindahl  and  Steve  Sefton  are 
directors  of  GLPS,  officers  of  NGF.  and 
partners  of  the  general  Partner  of  NEP. 
Based  on  these  relationships.  NGF  and 
NEP  are  considered  associates  as 
defined  by  S  107.3  of  the  Regulations. 


[Ucense  No.  03/03-0181] 

Meridian  Venture  Partners;  Filing  of 
Application  for  Approval  of  Conflict  of 
Interest  Transaction  Between 
Associates 

Notice  is  hereby  given  that  Meridian 

Venture  Partners  {MVPl  259  Radnor- 
Chester  Road.  Radnor,  PA  19<]87,  a 
Federal  Licensee  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (Act),  has  filed  an  application 
pursuant  to  §  107901  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.901  (1992)),  for 
approval  of  a  conflict  of  interest 
transaction.  MVP  desires  to  invest 
$800,000  in  common  stock  in  Mothers 
Work.  Inc.,  1307  Noble  Street. 
Philadelphia.  PA  19123. 

MVP  is  a  limited  partnership  and  has 
four  general  partners,  one  of  which  has 
been  a  director  of  Mothers  Work  since 
1985  The  conflict  of  interest  arises 
under  §  107  903^)m  of  CFR  13  because 
a  general  partner  of  MVP  is  also  a 
director  of  Mothers  Work,  the  small 
business  concern  in  which  MPV 
proposes  to  invest.  Consequently,  the 
proposed  transaction  falls  within  the 
purview  of  §  107,903  of  the  Regulations, 
and  requires  a  written  exemption 
granted  by  SBA.  In  addition,  three  of  the 
four  General  partners  of  MPV 
collectively  own  3.48%  of  the  stock  of 
Mothers  Work,  Inc. 

Notice  is  hereby  given  that  any 
interested  person  may,  not  later  than  30 
days  from  the  date  of  publication  of  this 
Notice,  submit  written  comments  on  the 
proposed  transaction  to  the  Associate 
Administrator  for  Investment.  Small 
Business  Administration,  409  3d  Street. 
SW  Washington.  DC  20416. 

A  copy  of  this  Notice  shall  be 
published  in  a  newspaper  of  genera' 
circulation  in  the  Philadelphia  area. 
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(Catalog  of  Federal  Domestic  A»8i8lance 
Program  No.  59.011.  Small  Business 
Invesimeni  Companies) 

Dated;  April  !,  1992 
Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 
[FR  Doc.  92-8813  Filed  4-1S-92;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements:  Submittals  to  0MB  on 
April  9,  1992 

agency:  r3epartment  of  Transportation 
fDOTl,  Office  of  the  SfH-.retary. 
action:  Notice, 

summary:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
TrMnsporfation  on  .Apr.!  9,  1992.  to  the 
Office  of  Management  and  Budget 
(0MB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reductmn  Act  of  1980(44  I'SC  Chapter 
35  \ 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Chandler.  Annette  Wilson  or  Susan 
Pickrel,  Information  Requirements 
Division,  M-34,  Office  of  the  Secretary' 
of  Transportation,  400  Seventh  Street 
SW.,  Washington.  DC  20590.  (202)  366- 
4735.  or  Edward  Clarke.  Office  of 
Management  and  Budget,  New- 
Executive  Office  Building,  room  3226. 
Washington.  DC  20503.  (202)  395-7340. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  3507  of  Title  44  uf  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Ac!  of  1980 
requires  that  agencies  prepaa-  a  notice 
for  publication  in  the  Federal  Register, 
listing  those  information  collertior. 
requests  submitted  to  the  Office  of 
Management  and  Budget  [OMB|  for 
initial,  approval,  or  for  renewal  under 
that  Act  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  that  Act,  !n  carrying 
out  its  responsibilities.  O.MB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeepmg  requirements,  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every-  three  yea.'s 

Information  .Availability  and  Comments 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 


listed  in  the    For  Further  Information 
Contact"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  official  listed  in  the 
"For  Further  Information  Contact" 
paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
.    comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  official  of  your  intent 
immediately. 

Items  Submitted  for  Review  b>  n\fR 

The  foUowmg  information  collection 
requests  were  submitted  to  OMB  on 

Apnl  9,  1992. 

DOT  No.:  3606. 

OMB  No.:  2127-0519. 

Administration:  National  Highway 

Traffic  Safety  Administration. 
Title:  Certification:  49  CFR  575.104. 
Uniform  Tire  OiLiilitv  Grading 
Standards 

Need  for  Information:  To  assist 
consumers  in  making  informed 
choices  when  purchasing  motor 
vehicle  tires. 

Proposed  Use  of  Information:  This 
regulation  requires  tire  manufacturers 
to  furnish  performance  information 
about  their  tires  to  the  public.  The 
information  must  be  labeled  on  tire 
sidewalls.  printed  on  paper  labels  that 
are  affixed  to  the  tires,  and  described 
in  brochures. 

Frequency:  As  needed. 

Burden  Estimate:  1.092,000  hours. 

Respondents:  Tire  manufacturers. 

Form(s):  None. 

Average  Burden  Hours  Per  Response:  25 
minutes. 

DOT"  A'o..- 3607. 
OMB  No.:  2127-0505. 
Administration:  National  i  iighway 

Traffic  Safety  Administration. 
r/7/e.-49  CFR  571  217  Bus  Window 

Retention  and  Release 
Need  for  Information:  To  insure 

passenger  safety  when  an  emergency 

exists. 
Proposed  Use  of  Information:  This 

standard  is  to  minimize  the  likelihood 

(  f  occupants  being  thrown  from  the 

bus  and  to  provide  a  means  of  readily 

accessible  emergency  egress. 
■  Frequency:  On  occasion 
Burden  Estimate:  130  hours. 
Respondents:  Bus  manufacturers. 
Form(s):  None. 
A  verage  Burden  Hours  Per  Response:  5 

minutes. 
Z?0  7"  A'o.  3608 
OM5A^o;  2125-0548. 
Administration:  Federal  Highway 

Administration. 


Title:  Fatigue  and  Driver  Alertness 

Study. 
Need  fiar  Information:  To  collect  and 
analyze  data  on  commercial  driver 
fatigue. 
Proposed  Use  of  Information:  To 
improve  the  safety  of  trucking 
operations  in  response  to  the 
Congressional  request  for  FHWA  to 
evaluate  the  impact  of  driver  fatigue 
on  commercial  vehicle  accidents. 
Frequency:  One-time  administrative. 
Burden  Estimate:  7,405  hours. 
Respondents:  Businesses. 
Form(s):  None. 
A  verage  Burden  Hours  Per  Response:  2 

hours  and  6  minutes. 
DOT  No:  3609. 
OMB  No:  2130-0006. 
Administration:  Federal  Railroad 

Administration. 
Title:  Railroad  Signal  Systems 

Requirements. 
Need  for  Information:  To  assure  that 
signal  systems  are  tested  and 
maintained  in  safe  and  suitable 
condition  to  provide  the  safety 
intended  by  the  Act. 
Proposed  Use  of  Information:  To 
determine  if  a  potential  safety  hazard 
exists  in  the  railroads'  signal  systems. 
Frequency:  Recordkeeping  and  on 

occasion. 
Respondents:  Railroads. 
Burden  Estimate:  480.383  hours. 
Form(s):  FRA-F-6180.14  and  FRA-f- 

6180.47. 
Average  Burden  Hours  Per  Response:  13 

hours. 
DOT  No:  36W. 
OAfSA^o.- 2125-0514. 
Administration:  Federal  Highway 

Administration. 
Title:  Develop  and  Submit  Utility 

Accommodation  Policies. 
Need  for  Information:  For  FHWA  to 
fulfill  its  statutory  obligation 
regarding  utility  use  of  right-of-way  on 
Federal-aid  highway  projects. 
Proposed  Use  of  Information:  For 
FHWA  to  review  and  approve  State 
highway  agencies'  utility 
accommodation  Policies. 
Frequency:  After  initial  submission, 
submission  on  3  to  5  year  cycle  as 
needed. 
Burden  Estimate:  2,800  hours. 
Respondents:  State  highway  agencies. 
Form(s):  None. 

A  verage  Burden  Hours  Per  Response: 
280  hours. 

DOT  No:  3611. 
OMB  No:  2125-0515. 
Administration:  Federal  Highway 

Administration. 
Title:  Eligibility  Statement  for  Utility 

Adjustments. 
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Need  for  Information:  For  a  State  and 
local  highway  agency  to  furnish 
FHWA  a  statement  establishing  its 
authority  to  pay  for  utility 
adjustments  on  Federal-aid  projects. 
Proposed  Use  of  Information:  For 
FHWA  to  determine  whether  the 
State's  statutes  establish  the  legal 
authority  or  obligation  to  pay  for 
utility  adjustments  on  Federal-aid 
projects. 
Frequency:  On  occasion. 
Burden  Estimate:  180  hours. 
Respondents:  State  highway  agencies. 
Form(s):  None. 
A  verage  Burden  Hours  Per  Response:  36 

hours. 
DOTNo:3eU. 
OMB  No:  New. 
Administration:  National  Highway 

Traffic  Safety  Administration. 
Title:  Rear  Seat  Lap/Shoulder  Belt 

Retrofit  Kit:  Request  for  Information. 
Need  for  Information:  To  provide 
information  to  consumers  on 
retrofitting  vehicles  with  rear  seat 
lap/shoulder  belts. 
Proposed  Use  of  Information:  Congress 
has  requested  that  NHTSA  provide 
information  to  motor  vehicle 
consumers  on  the  availabiHty  and  cost 
of  rear  seat  lap/shoulder  belt  retrofit 
kits.  I 

Frequency:  Biennially.  ' 

Burden  Estimate:  28  hours. 
Respondents:  Automobile 

manufacturers. 
Form(s):  None. 
Average  Burden  Hours  Per  Response:  2 

hours. 
DOT  iVo;  3613. 
OM5No.New. 
Administration:  Federal  Aviation 

Administration. 
Title:  Federal  Aviation  Administration. 
Alaskan  Region  Air  Traffic  Division 
User  Questionnaire. 
Need  for  Information:  The  FAA  has 
initiated  Total  Quality  Management 
(TQM)  throughout  the  agency.  One  of 
the  elements  of  TQM  is  to  maintain 
contact  with  their  customers  to  assure 
that  customer'  needs  are  being  met 
and  that  service  is  improved. 
Proposed  Use  of  Information:  This 
information  will  be  used  by  the 
Alaskan  air  traffic  personnel  to  solve 
problems  that  are  brought  to  their 
attention  and  to  generally  improve 
service  to  the  public. 
Frequency:  Annually. 
Burden  Estimate:  69  hours. 
Respondents:  Individuals  and 

businesses. 
Formfs):  Questionnaire. 
A  verage  Burden  Hours  Per  Response:  15 

minutes. 
DOr.Vo;  3614. 


OMB  No:  2125-0074. 
Administration:  Federal  Highway 

Administration. 
Title:  Endorsement  of  Motor  Carriers 

Policies  of  Insurance. 
Need  for  Information:  For  motor  carriers 
to  meet  the  requirements  of  49  CFR 
387  with  an  endorsement  or  bond. 
Proposed  Use  of  Information:  For 
FHWA  and  ICC  to  use  the 
endorsement  or  surety  bond  in 
determining  a  motor  carrier's 
compliance  with  49  CFR  387. 
Frequency:  Recordkeeping. 
Burden  Estimate:  8,666  hours. 
Respondents:  Motor  Carriers. 
Form(s):  MCS-90  and  MCS-82. 
Average  Burden  Hours  Per  Respondent: 

2  minutes. 
DOT  No:  3615. 
OMB  No:  2132-0008. 
Administration:  Federal  Transit 

Administration. 
Title:  Section  15  Reporting  System. 
Need  for  Information:  The  data  enable 
the  operator  to  compare  performance 
with  peers  and  to  assist  local.  State 
and  the  Federal  Government  and  the 
general  public  in  setting  policy  and  in 
making  investment  decisions. 
Proposed  Use  of  Information:  Selected 
Section  15  data  are  used  to  allocate 
Federal  funds  for  assistance  to  transit 
agencies  as  authorized  by  Section  9  of 
the  Federal  Transit  Act,  as  amended. 
Frequency:  Annually. 
Burden  Estimate:  265,278  hours. 
Respondents:  State  and  local 
governments,  businesses  or  other  for 
profit  organizations. 
Formfs):  001, 100.  200,  300,  and  the  400 

series. 
A  verage  Burden  Hours  Per  Respondent: 

537  hours. 
DOrA^o.-3616. 
OMSA^o.- 2115-0514. 
Administration:  U.S.  Coast  Guard. 
Title:  Merchant  Marine  License. 
Certificate  and  Document  Application 
Recordkeeping/Reporting 
Requirements. 
Need  for  Information:  This  information 
is  needed  to  determine  and  document 
the  training,  experience,  physical 
condition,  professional  qualifications 
and  character  of  persons  applying  for 
a  merchant  mariner  license,  certificate 
or  document. 
Proposed  Use  of  Information:  This 
information  will  be  used  to  determine 
merchant  mariner's  qualifications  to 
receive  or  continue  to  hold  a  license, 
certificate  or  document  in  the 
Merchant  Marines. 
Frequency:  On  occasion. 
Burden  Estimate:  83,469  hours. 
Respondents:  Applicants  for  merchant 
marine  license,  certificate  or 
document. 


Form(s):  CGn9K,  CG-866,  CG-4.5W 
CG-4510,  C0719B,  CG-2838.  CG- 
719A,  FD-258.  CG-5206.  CG-a87.  CG- 
4865.  CO3-50,  CG-298r.  C0:M9. 
CG-5205. 

Average  Burden  Hours  Per  Respondent: 
25  minutes  per  reporting  and  37 
seconds  for  recordkeeping. 

£>OrA^O.-3617. 

OA/5  No.- 2115-0577. 
Administration:  US.  Coast  Guard. 
Title:  Identification  of  Lifesaving.  Fire 

Protection,  and  Emergency  Equipment 
Need  for  Information:  This  information 
is  needed  by  the  U.S.  Coast  Guard  to 
ensure  that  manufacturers  of 
lifesaving.  fire  protection  and 
emergency  equipment  properly 
identify  their  equipment. 
Identification  of  this  equipment  will 
ensure  that  the  proper  equipment  is 
being  used  and  that  it  is  in  the  proper 
location  on  the  vessel. 

Proposed  Use  of  Information:  Merchant 
vessel  crew  members  and  Coast 
Guard  inspectors  will  use  this 
information  to  determine  that  the 
material  meets  the  regulatory 
requirements. 

Frequency:  On  occasion. 

Burden  Estimate:  23.000  hours. 

Respondents:  ManufacUiTCTS  and  vessel 

operators. 
Form(s):  None. 
Average  Burden  Hours  Fer  Respondent: 

6  minutes  for  reporting  and  1  hour  for 

recordkeeping. 

DOrAb  3618. 

OA/fl  No.  2115-0576. 

Administration:  U.S.  Coast  Guard. 

Title:  Instructional  Material  for 
Lifesaving.  Fire  Protection  and 
Emergency  Equipment, 

Need  for  Information:  This  information 
is  needed  by  the  U.S.  Coast  Guard  to 
.ensure  that  manufacturers  of 
lifesaving,  fire  protection  and 
emergency  equipment  provide 
instructional  material  in  the  use  of 
their  safety  equipment.  In  case  of  an 
emergency,  crew  members  will  know 
the  proper  usage  of  this  equipment. 

Proposed  Use  of  Information:  Merchant 
vessels  of  the  U.S.  on  international 
voyages  are  required,  by  regulations, 
to  have  and  use  lifesaving  equipment. 
Crew  members  of  these  vessels  will 
use  this  instructional  material  for 
training  sessions  in  the  use  of  this 
equipment. 
Frequency:  On  occasion. 
Burden  Estimate:  27,500  hours. 
Respondents:  Manufacturers  and  vessel 

operators. 
Formfs):  None. 
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A  verage  Burden  Hours  Per  Respondent: 
15  minutes  for  reporting  and  1  minute 
for  recordkeeping. 
DOT  \'n  36\9 
OAffiMx  211 S-0578. 
Administration:  U.S.  Coast  Guard. 
Title:  Various  Forms  and  Posting 
Requirements  Under  46  CFR 
subchapter  T,  "Small  Passenger 
Vessels  (Under  100  Gross  Tons)". 
Need  for  Information:  This  information 
collection  is  needed  to  ensure  that 
inspections  of  small  passenger  vessels 
are  conducted  for  the  safety  of 
individuals  and  property  on  board. 
Reporting  and  posting  requirements 
will  be  used  to  ensure  the  safe 
operation  of  these  vessels;  and  in  case 
of  an  emergency,  that  proper 
procedures  are  followed. 
Proposed  Use  of  Information:  This 
information  will  be  used  to  ensure 
that  the  Coast  Guard  is  made  aware 
of  significant  maintenance  or  repair 
work  done  on  small  passenger 
vessels.  Plan  submittals  are  required 
for  new  and  existing  vessels  that 
require  significant  modifications. 
Submittal  of  these  plans  will  ensure 
that  structure,  arrangement,  stability 
and  outfitting  are  satisfactory  for  the 
intended  service. 
Frequency:  On  occasion. 
Burden  Estimate:  418,902  hours. 
Respondents:  Small  Passenger  Vessels 
Form(s):  CG-841,  CG-^54.  CG-948,  CG- 

949,  CG-3752,  and  CG-5256. 
A  verage  Burden  Hours  Per  Respondent: 
8M2  minutes  for  reporting;  and  5  hours 
and  6  minutes  per  recorrikeeper 
DOT  No:  3620. 
0\fB  No:  2138-0(n&. 
Administration:  Research  and  Special 

Programs  Administration. 
Title:  Form  2,51  Report  of  Passengers 

Denied  Confirmed  Space. 
Need  for  Information:  This  report 
supplies  DOT  with  data  to  monitor  air 
carrier  compliance  to  overbooking 
regulations. 
Proposed  Use  of  Information:  Data  is 
used  to  monitor  earner  overbooking 
practices  and  data  is  released  to  the 
public  in  consumer  reports. 
Frequency:  Quarterly. 
Burden  Estimate:  1,792  hours. 
Respondents:  Large  U.S.  and  foreign  air 
carriers  that  provide  scheduled 
passenger  service. 
Form(sJ:RSP.\251. 

Average  Burden  Hours  Per  Respondent: 
10  hours  per  US.  carrier  and  1  hour 
and  30  minutes  per  foreign  carrier. 
DOT  No:  3621. 
OMB  No:  2120-0524. 
Administration:  Federal  Aviation 

Administration, 
Title:  High  Density  Traffic  Airports;  Slot 
Allocation  and  Transfer  Methods. 


Need  for  Information:  The  FAA  needs 
this  information  to  make  slot 
allocations  and  maintain  accurate 
records  on  slot  transfers  at  hifih 
density  traffic  airports- 
Proposed  Use  of  Information  The 
information  is  used  to  allocate  and 
withdraw  takeoff  and  transfers  cif 
slots  made  among  the  operators 

Frequency:  On  occasion.  Semiannually, 
Biennially,  and  Every  other  month. 

Burden  Estimate:  1,891  hours. 

Respondents:  Air  carriers  or  commuter 
operators  using  high  density  airports. 

Formfs):  None 

Average  Burden  Hours  Per  Respondent 
3  hours  and  30  minutes 

DOT  No:  3622. 

OMB  No:  New. 

Administration:  Federal  Aviation 
Administration 

Title:  Aviation  Research  Questionnaire. 

Need  for  Information:  In  order  to 
conduct  effective  research  on  the 
contribution  of  pilots  to  aircraft 
accidents,  data  are  required  on  the 
normative  distribution  of  vanous  pilot 
attributes  and  their  association  with 
accident  involvement. 

Proposed  Use  of  Information  The 
information  collected  wili  be  used  in 
several  scientific  analyses 
investigating,  among  other  issues,  the 
normative  characteristics  of  the 
aviator  population  at  large,  compared 
to  the  subset  involved  m  airf:r<ift 
accidents. 

Frt?quency:  One  time  only 

Burden  Estimate:  10,000  hours. 

Respondents:  Pilots. 

Formfs):  Questionnaire 

.4  verage  Burden  Hours  Per  Respondent 
1  hour 

DOT  No:  3823. 
OMB  No:  2120-0500. 
Administration:  Federal  Aviation 

Administration. 

Tale:  Aviator  Safety  Inspector. 
Supplemental  Qualification.^ 
Statement. 

Need  for  Information:  The  information  is 
needed  to  recruit,  examine  and 
evaluate  applicants'  qualifications  for 
aviation  safety  inspector  positions 
establish  competitive  registers,  and 
issue  certificates  of  eligibles 

Proposed  Use  of  Information:  Th.e  ¥.\.\ 
Form  3330-^7,  Aviation  Safety 
Inspector  Supplemental  Qualifications 
Statement,  will  be  used  to  gather 
information  to  evaluate  an  applicant's 
skills,  knowledge,  and  abilities  for  one 
of  seven  specialties  of  aviation  safety 
inspector. 

Frequency:  On  occasion. 

Burden  Estimate:  1.000  hours. 

Respondents:  Individuals  applying  for 
Aviation  Safety  Inspector  positions. 


Form(s).  FAA  Form  3330-17. 

A  verage  Burden  Hours  Per  Respondent 

30  minutes. 
DOT" /Vo.- 3624. 
OA/5A^o.- 2137-0047. 
Administration:  Research  and  Special 

Programs  Administration. 
Title:  Hydrostatic  Testing  of  Certain 
Hazardous  Liquid  and  Carbon 
Dioxide  Pipelines. 
Need  for  Information:  To  assure  that 

operators  test  pipelines  as  required. 
Proposed  Use  of  Information:  Enforce 
compliance  with  test  requirement,  and 
provide  history  for  accident 
investigations. 
Frequency:  Upon  testing. 
Burden  Estimate:  49,287  hours. 
Respondents:  210  operators. 
Formfs):  None. 

Average  Burden  Hours  Per  Respondent 
1  hour  and  18  minutes  for  reporting 
and  12  minutes  for  recordkeeping. 
DOT  No:  3&25. 
OMB  No:  212037-0075. 
Administration:  Federal  Aviation 

Administration. 
Title:  Airport  Security— Part  107. 
Need  for  Information:  Airport  security 
programs  and  screening  activities  and 
arrest  reports  are  needed  to  ensure 
protection  of  persons  and  property  in 
air  transportation  against  acts  of 
criminal  violence,  as  well  as  to  ensure 
that  passenger  screening  procedures 
are  effective  and  that  information  is 
available  to  comply  with 
congressional  reporting  requirements. 
Proposed  Use  of  Information:  The 
security  programs  identify  the 
procedures  to  be  used  by  airport 
operators  in  carrying  out  their 
responsibilities  under  the  law  with 
regard  to  the  protection  of  persons 
and  property  against  acts  of  criminal 
violence  and  aircraft  piracy. 
FAA  Forms  1650-7  and  1650-8  are  used 
to  record  aviation-related  illegal 
activities  which  are  uncovered  in  the 
area  of  security  screening  checkpoints 
at  airports,  as  well  as  the  resulting 
law  enforcement  action. 
Frequency:  Semi-annually. 
Burden  Estimate:  74,809  hours. 
Respondents:  Airport  operators. 
Formfs):  FAA  Forms  1650-7  and  1650-8. 
A  verage  Burden  Hours  Per  Respondent 
49  minutes. 

Issued  in  Washington,  DC  on  April  9, 1992. 
Cynthia  C  Rand. 

Director  of  Information  Resource 

Management. 

(PR  Doc  92-8768  Filed  4-15-92;  8:45  am) 
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National  Highway  Traffic  Safety 
Admtnistratton 

'Docket  No.  89-01;  No.  31  j 

Rear  Seat  Lap/Shoulder  Bert  Retrofit 
Krt;  Request  for  Information 

agency:  National  Highway  Traffic 
Sdfe'v  .■\dministration  (NHTSA),  DOT. 
action:  Request  for  information. 

summary:  The  National  Highway 
Traffic  Safety  Administration 
Authorization  Act  of  1991  encourages 
this  agency  to  provide  information  to 
consumers  on  retrofitting  vehicles  with 
rear  seat  lap/shoulder  belts.  The 
information  obtained  in  response  to  this 
notice  will  be  used  by  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  fulfill  this  requirement. 
DATES;  Comments  must  be  received  on 
or  before  June  1. 1991. 
addresses:  Comments  should  refer  to 
"e  cio  K'?:  number  and  notice  number 
shown  above  and  be  submitted  in 
writing  to;  Docket  Section.  National 
Highway  Traffic  Safety  Administration, 
room  5109,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Docket  hours  are 
9:30  a.m.  to  4  p.m.  Monday  through 
F-lday 

FOR  FURTHER  INFORMATiON  CO^^ACT: 

Lillvian  Jones.  Special  ProjecU  Staff. 
NRM-01.01.  room  5320,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SW..  Washington. 
DC  20590.  Telephone:  (202)  366-4929. 

Th.e  reporting  requirement  associated 
with  this  notice  is  being  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  in  accordance  with  44  U.S.C. 
Chapter  35  under  DOT  No.  3612;  OMB 
No.  2127-0568;  Administration;  National 
Highway  Traffic  Safety  Administration. 
TITLE  Rear  Seat  Lap/Shoulder  Belt 
Retrofit  Kit;  Request  for  Information. 
NEED  FOR  INFORMATION:  Section  2506  of 
•ne  National  Highway  Traffic  Safety 
.Administration  Authorization  Act  of 
1991  (Pub.  L.  102-240)  encourages 
NfrrSA  to  provide  consumers  with 
information  on  retrofitting  vehicles  with 
rear  seat  lap/shoulder  belts.  Therefore. 
NHTS.A  developed  the  followirg 
questions  to  gain  information  from 
manufacturers  which  the  agency  feels 
will  be  useful  to  consumers.  The 
information  obtained  in  response  to  this 
notice  will  be  used  by  NITTSA  to  fulfill 
the  requirements  of  Section  2506  of  the 
NFfTSA  Authorization  Act  of  1991. 
PROPOSED  USE  OF  INFORMATtON:  The 
;;::  jr'Td'i'.-r  : '. '  !:"''d  f:,"''  'r.f'  survey  of 
automobile  manufacturers  will  be  used 
by  NHTSA  to  determine  the  availability 
and  cost  o*^  rear  seat  lap/shoulder  belt 


retrofit  kits.  This  information  will  be 

compiled  and  disseminated  to  the 

public. 

Frequency:  Biannually  Burden  Estimate: 

28  Hours 
Respondents:  Motor  Vehicles 

Manufacturers  Form(s):  None; 

Average  Burden  Hours  Per 

Respondent:  2. 
FOR  FURTHER  INFORMATION  COMTACT: 
The  Informal;   :  r".      ■    ^  ..ts  Division. 
M-34,  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street  SW., 
Washington.  DC  20590.  (202)  366-4735. 
or  Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs.  Washington.  DC  20503. 
Attention:  Desk  Officer  for  NHTSA. 

Current  Availability  of  Retrofit  Kits 

1.  Please  list  by  make,  model  and 
model  year  the  vehicles  for  which  these 
kits  are  currently  available. 

2.  Please  describe  the  types  of  retrofit 
kits  you  have  available  by  including 
such  information  as;  are  the  retrofit  kit 
belts  retractable;  do  you  offer  retrofit 
kits  which  have  belts  color  coordinated 
with  the  interior  of  the  vehicles;  are  the 
retrofit  kits  equipped  with  a  separate 
shoulder  belt  assembly  or  a  shoulder 
and  a  lap  belt  assembly?  Are  kits  sold 
separately  by  seating  position  or  in 
pairs? 

Future  Availability  of  Retrofit  Kits 

3.  For  those  vehicles  for  which  you  do 
not  currently  provide  retrofit  kits,  are 
there  any  plans  to  do  so?  Please  provide 
estimated  dates  by  make,  model  and 
model  year  as  to  when  you  will  provide 
retrofit  kits  for  those  vehicles. 

Distribution  and  Installation  of  Retrofit 
Kits 

4.  May  independent  dealerships  order 
rear  seat  lap/shoulder  belt  retrofit  kits 
from  the  seat  belt  manufacturers 
directly? 

5.  If  individuals  choose  to  retrofit  their 
vehicles  with  rear  seat  lap/shoulder 
belts,  can  they  order  the  retrofit  kits 
directly  from  your  company?  Are  copies 
of  installation  instructions  available  to 
individual  purchasers?  Are  these 
instructions  easy  to  follow  for  the 
average  consumer? 

6.  Does  your  company  provide  rear 
seat  lap/shoulder  belts  to  persons  or 
businesses  other  than  new  car 
dealerships  (e.g.,  used  car  dealerships)  if 
requested? 

7.  What  is  the  manufacturer's 
suggested  retail  price  for  rear  seat  lap/ 
shoulder  belt  retrofit  kits,  by  make, 
model,  and  model  year? 

8.  Please  provide  the  name,  address 
and  telephone  number  of  a  contact 
person  in  your  company  who  would 


respond  to  inquiries  from  the  public  on 
retrofitting  vehiclns  with  rear  seat  lap/ 
shoulder  belts. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  hvisiness 
information,  should  be  submitted  to  the 
Chief  Counsel,  MfTSA,  at  the  street 
address  shown  in  the  ADDRESS 
heading  at  the  begirming  of  this  notice. 
A  request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency  s  confidential  business 
information  regulation.  49  CFR  Part  512 

Issued  on:  April  10.  1992. 
Barry  Felrice, 

Associate  Adm,n:strator  for  Rulemaking. 
|FR  Doc.  9:^-59  Fi'.pd  4-15-92;  a-45  ami 

BIUJNG  COOC  4910-S9-M 


DEPARTMENT  Of  THE  TREASURY 

Public  Information  CoMection 
Requirements  Submitted  to  OMB  for 
Review 

Ddted:  Apnl  10,  1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwori<  Reduction  Art  of  'i9m. 
Public  Uw  96-511,  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  coliection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasory-  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
W'a5hins?ton.  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

0.\ IB  .\umber:  1 51 2-01 63 , 

Form  Number  ATT  F  5210,5  (3068). 

Type  of  Review:  Elxtension. 

Title:  Manufacturer  of  Tobacco  Products 
Monthly  RefKirt. 

Description:  ATF  F  5210,5  (3068) 
documents  a  tobacco  products 
manufacturer's  accounting  of  cigars 
and  cigarettes.  The  form  describes  the 
tobacco  products  manufactured, 
articles  produced,  received,  disposed 
of  and  statistical  classes  of  large 
cigars.  ATF  exam.ines  and  verifies 
entries  on  these  reports  so  as  to 
identify  unusual  activities,  errors  and 
omissions. 
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Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 

organizations 
Estimated  .\umber  of  Respondents:  114 
Estimated  Burden  Hours  Per 

Respondent:  1  hour 
Frequency  of  Response:  Monthly 
Estimated  Tata!  Reporting  Burden:  1,3B8 

hours 

OMB  Number  1512-0202 

Form  Number:  ATT  F  5110.34 
Type  of  Review:  Extension 
Title:  Notice  of  Change  in  Status  of 
Plant 

Description:  ATF  F  5110.34  notifies  ATF 
of  the  use  of  a  Distilled  Spirits  Plan! 
(DSP)  for  other  activities  or  by 
alternating  proprietor's  use  of  plan! 
premises  and  gives  supporting 
information  to  show  that  the  change 
in  plant  status  is  m  conformity  with 
laws  and  regulations.  The  form  also 
indicates  what  bond  covers  the 
activities  of  the  DSP  at  a  given  time 

Respondents:  Businesses  or  other  for 
profit,  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents:  1 W) 

Estimated  Burden  Hours  Per 
Respondent:  1  hour 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  1,000 
hours 

dearance  Officer  Robert  N.  Hogarth, 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200. 
650  Massachusetts  Avenue,  NW'., 
Washington.  DC  20226, 

OMB  Reviewer:  Milo  Sunderhauf,  {202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lois  K.  Holland. 

Departnu'rtal  Rcpons.  Management  Officer. 

|FR  Doc  92-8822  Filed  4-15-92;  8:45  am] 

BILUNQ  CODE  4«10-31-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  April  10. 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requircment(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
suhmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Tredsur>',  room  31"!  Treasury  Annex. 


1500  Pennsylvania  Avenue,  NW,, 
Washington.  DC  20220, 

U.S.  Customs  Service 

OMB  Number:  1 5 1 5-01 1 9 
Form  Number:  None 
Type  of  Review:  Extension 
r,7/e  Tradename  Recordation 
Description  Trade  name  ovvn*  rs  who 
choose  to  record  them  with  Customs 
for  import  protection  must  establish 
that  they  have  exclusive  right  lo  use 
them,  pay  the  required  fee  and 
provide  other  information  needed  that 
will  aid  Customs  officers  in  their 
enforcement  efforts, 
R!'-sp,;niients:  Businesses  or  other  for- 
profit 
Estimated  Number  of  Responses:  20 
Estimated  Burden  Hours  Per  Response: 

4  hours 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  80 

hours 
Clearance  Officer:  Ralph  Meyer  (202) 
566-9182,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 
6316,  1301  Constitution  Avenue.  NW., 
Washington,  DC  20229, 
OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building,  Washington.  DC 
20503, 

Lois  K.  Holland, 

Depanmental  Reports,  Management  Officer 

[FR  Doc.  92-8823  Filed  4-15-92;  8:45  am) 

BIU.ING  CODE  4«20-02-*l 

Office  of  ttie  Secretary 

!  Supplement  to  Department  Circular- 
Public  Debt  Senes— No  12-92! 

Treasury  Notes,  Series  F-1999 

Washington,  April  9,  1992, 

The  Secretary  announced  on  April  8. 
1992,  that  the  interest  rate  on  the  notes 
designated  Series  F-1999,  described  in 
Department  Circular — Public  Debt 
Series— No.  12-92  dated  April  2. 1992. 
will  be  7  percent.  Interest  on  the  notes 
will  be  payable  at  the  rate  of  7  percent 
per  annum. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc  92-8-40  Filed  4-15-92;  8:45  am] 

BIUJMQ  coot  4*10-40-111 


Customs  Service 

|T  D   97-»^ 

Revocation  of  Bureau  Veritas  to 
Gauge  Imported  Petroleurr  and 
Petroleum  Products 

AQEMCv  Customs  Service,  Department 
of  the  Treasury. 

action:  Notice  of  Revocation  of 
Approval  of  a  Commercial  Cauger. 

summary:  Pursuant  to  S  151.43(b), 
Customs  Regulations  (19  CFR  151.43(b)). 
Bureau  Veritas,  located  at  1250 
Broadway— 30th  Floor,  New  York  10001. 
had  been  approved  to  gauge  Imported 
petroleum  and  petroleum  products, 
organic  chemicals  in  bulk  or  liquid  form, 
and  vegetables  oils.  Bureau  Veritas  has 
recently  requested  that  Customs  revoke 
their  approval.  Accordingly,  the 
approval  of  Bureau  Veritas  to  gauge 
imported  petroleum  and  petroleum 
products,  organic  chemicals  in  bulk  or 
liquid  form,  and  vegetable  oils  in  all 
Customs  districts  is  revoked  without 

prpii.idif~P 

EFFECTIVE  DATE     \pril7,  1992, 

FOR  FURTHER  I  NFORM  AT'iC>N  COt»TACT: 

ha  b,  Ktrt;»K,  ijiiice  ul  Laourdiunes  and 
Scientific  Services,  U.S.  Customs 
Service.  1301  Constitutions  Ave.  NW.. 
Washington,  DC  20229  (202-666-2446). 

Dated:  April  13, 1992. 

John  B.  O'Loughlin. 

Director,  Office  of  Laboratories  and  Scientific 
Services. 

[FR  Doc  92-8806  Filed  4-15-92;  8:45  am) 

BILUNQ  CODE  4<2<M>3-M 


DEPARTMENT  OF  VETEFiANS 
AFFAIRS 

Veterans'  Advisory  Committee  o"i 
Rehabiiitation:  Meeting 

The  Department  of  Veterans  Advisory 
Committee  on  Rehabilitation,  authorized 
by  38  U.S.C,  1521,  will  be  held  on  May 
17, 18,  and  19, 1992,  in  Denver,  Colorado. 
The  committee  will  meet  from  10  a.m.  to 
4:30  p.m.  on  May  17, 1992,  from  9  a.m.  to 
4:30  p.m.  on  May  18, 1992,  and  from  8:30 
a.m.  to  12  noon  on  May  19, 1992.  The 
purpose  of  the  meeting  will  be  to  review 
the  administration  of  veterans' 
rehabilitation  program  and  to  provide 
recommendations  to  the  Secretary.  The 
meeting  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  meeting 
room.  Due  to  changes  in  the  location  of 
the  meeting  area  each  day.  it  will  be 
necessary  for  those  wishing  to  attend  to 
contact  Theresa  Boyd  at  (202)  233-6493 
prior  to  May  11. 1992. 
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Kj„    -1    /  yv,,;.c,^HV^   Aprsi   lf>.   199: 


Notices 


interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee.  Statements,  if  in  written     ,.- 
form,  may  be  filed  before  or  within  10 
days  of  the  meeting.  Oral  statements 
will  be  heard  at  2:45  p.m.  on  May  17, 
1992  in  the  conference  room  of  the 
U'esfin  Hotel,  Taber  Center  Denver. 
1672  Lawrence  Street.  Denver,  Colorado. 

Dated;  April  9. 1992. 
By  direction  of  the  Secretary: 
Diane  H.  Landis, 

Committee  Management  Officer. 

(FR  Doc.  92-8783  Filed  4-15-92;  8:45  am) 
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Sunshine  Act  Meetings 


This   section   o<   the   FEOfcRAL    HEGiSTER 
contains   r»ot>ces   of   meetings   put>»ishea 
under   the      Government    in    the    Sunshine 
Act"    (Pufc     L     94^9)    5    U  S  C     552b(eM3J 


COPYRIGHT  ROYALTY  TWBUNAU 

TT1*€  AMD  DATE:  Tupsdav   Apnl  21.  1Q<32 

Htnooam. 

PLACE:  1B25  Connecticut  Avenue.  N\V.. 

Suitp  918.  Washington.  DC  20009, 

STATUS:  Closed  pursuant  to  a  vote  uken 

Apni  14,  1392, 

MATTERS  TO  BE  CONSIDERED: 

Adjudication  of  the  1991  Satellite 

t^dmer  Rate  Adjustment  Proceeding 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Robert  Cassler.  General 

Counsel,  Copyright  Royalty  Tribunal 

1825  Connecticut  Avenue,  .\\V..  Suite 

918.  Washington.  DC.  20009,  (2021  606- 

4400. 

Dated:  April  14.  1992. 
Cind>  Daub. 

Chairman. 

(FR  Doc,  92-8981  Filed  4-14-92;  1:56  pm) 

BILLING  COO€   1410-0*-ll 


FEDERAL  ELECTION  COMMISSION: 
"FEDERAL  REGISTER"  NUMBER:  92-7158.    ' 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday.  Apr:i  9,  1992,  lO-LK.)  a.::i. 
Meeting  Open  to  the  Public. 

The  following  item  was  removed  from 
the  agenda: 

Gephardt  for  President:  Statement  of 
Reasons  Supportiog  Final  Repayment 
Determination. 

A  Special  Executive  Session  Was 
Held  Following  the  Open  Meeting  on 
Thursday,  April  9,  1992. 

This  Commission  meeting  was  held 
pursuant  to  11  C.F.R.  {  2.7(b)  for  the  purpose 
of  discussing  a  litigation  matter  pursuant  to 
11  r  FR  5  ?.4fb)(7), 

DATE  AND  TIME:  Tuesday,  April  21. 1992. 

10:(X)  a  m, 

Pt^CE;  9<W  E  Street,  N,W .,  Washington, 

DC 

STATUS:  This  Meeting  Will  Be  Closed  to 

the  Pul.lic, 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

5  437g, 
Audits  conducted  pursuant  to  2  U.S.C.  §  43"g. 

§  438(b).  and  Title  26,  U.S.C. 
Ma'tei-s  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 


DATE  AND  TIME:  Thursday,  April  23, 199Z 

1(!(,X1  H,.T1 

PLACE:  999  F.  Street,  N.W.,  Washington, 

DC  (Ninth  Hoor] 

STATUS;  This  Meeting  Will  Be  Closed  to 

the  Ptibuc. 

ITEMS  TO  BE  DISCUSSED: 

Tstie  Zii  Ct T'ificil.on  Matters 

Propospd  Final  Rppavnent  Determination 

and  Statpmeni  of  Reasons — Congressman 

R:  hard  A  C-ephardt  and  Gephardt  for 

President  Committee.  !nc 
AdvistM-y  Opinion  1992—10  Mr  Hnirc  H 

Tumbuil  on  behalf  of  the  Committee  for  a 

DemocraUc  Consensus 
Advisory  Opinion  1992-11:  Mr.  Thomas  C. 

Nice  for  Coopers  &  Lybrand 
Procedures  on  TnHy  Vote  Circulations 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION. 

Mr  Fred  Filand  Prrss  Officer, 

Telephone:  (202]  21tM155. 

Delores  Harris. 

Administroinv  Asfistonl. 

'(FR  Doc.  9:^-9003  F]ie<t  4-14-S2;  3.17  pmj 

BIUJMG  COOE  fc'tS-CH* 


FEDERAL  HOUSING  FINANCE  BOARD 

TIME  AND  DATE:  9  00  a.m.  Wednesday. 

Af:ir:!  22   1992 

PLACE;  Iv  ard  Ruuin  Second  Floor, 
Fe  ie-,)l  Hie;sing  Finance  Board,  1777  F 
St,-,  !   \\V    Washington,  DC  20006. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
rrji-t-.r'.ii  uill  hf  < '  v«"  ;  *:-  the  public. 
MATTERS  TO  BE  CONSIDERED: 
PORTIONS  OPEN  TO  THE  PUBUC:  The 

Board  will  consider  the  following: 

1.  Monthly  Reports 

A.  District  Banks  Directorate 

B.  Housing  Finance  Directorate 

2.  President's  Regulatory  Review  Initiative 

PORTIONS  CLOSED  TO  THE  PUBLIC    The 
bociru  Will  CUilSidtr  iilc  iuuu^^lilg, 

1.  Approval  of  the  March  Board  Minutes 

2.  Legislative/Strategic  Discussion 

A.  Legislative  Forecast 

B.  Baker  biil/GSE  Update 

C.  Multifamily  Finance  Pilot  Program 

D.  Wauwatosa 

3.  Examination  Division  Report 

4.  FHLBank  of  San  Francisco  Issues 

5. 1992  FHLBank  Presidents'  Incentive  Award 

Plans 
6.  Advances  Regulation  Update 

The  above  matters  are  exempt  under 
one  or  more  of  sections  552b(c)(2),  (6), 
(8),  (9)(A)  and  (9)(B)  of  title  5  of  the 
United  States  Code.  5  U.S.C.  552b(cK2). 
(6).  (8).  (9)(A)  and  (9)(B). 
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coHTAcr  prRSON  f  or  more 

iNfo«t*AT»ON.  Lia.iiL  L.  b..Ki_:.  Executive 

Secretary  to  the  Board.  (202)  408-2837. 

Philip  L.  CoQOYw. 

Deputy  Executive  Director 

jFR  Doc  92-8903  Filed  4-13-92:  4  J6  pmj 

BtUJMG  COCif  irTV-OI-ll 


DEPARTMEN'T  0»^  JUSTICI 

UN'TED  STATES  PARCK..E  COWMiSStON 

Public  Announcement 

Pursuant  To  The  Government  In  The 
Sunshine  Act  (Public  Law  94-409)  (5 
use.  SecUon  5526). 

TIME  AND  ofl-^f:  9:30  a.m.  to  12:00  p.m.. 

.--^3.  A;.:-.:  28.1992. 

Pt-ACE:  5550  Friendship  Boulevard. 
Chevy  Chase.  Maryland.  20815. 

STATUS:  Closed  pursuant  to  a  vote  to  be 
taken  at  the  beginning  of  the  meeting. 

MATTERS  TO  BE  CONSIDERED 

1.  Appeals  to  the  Commission  of 
approximately  10  cases  decided  by  the 
National  Commission  pursuant  to  a  reference 
under  28  C.F.R.  Section  2.17.  These  are  all 
cases  originally  heard  by  examiner  panels 
wherein  inmates  of  Federal  prisons  have 
applied  for  parole  or  are  contesting 
revocation  of  parole  or  mandatory  release. 

2.  Discussion  of  Personnel  Matters  and 
Incentive  Awards. 

CONTACT  l>ERSON  FOR  MORE 

iNfORMATiON   i   :::_:,  f.i'bar.  Chief 
Analyst.  National  Appeals  Board. 
United  States  Parole  Commission.  (301) 
492-5968. 

Date:  April  13. 1992. 
Michael  .A  Stover, 

Genera!  Counsel.  U.S.  Parole  Commission. 
(FR  Doc.  92-B983  Filed  4-14-fl2;  1:57  pm) 

BILUNO  CODE  4410-01-M 


Dt  PAPn'Mf  ►,-  c-  ji.  s''  Iff 

Public  Announcemenl 

Pursuant  To  T^ie  Government  In  the 
Sunshine  Act  (Public  Law  94-409)  (5 
U.S.C.  Section  552b]. 

TIME  AND  date:  1«)  p.m.,  Tuesday,  April 
28,  1992. 

place:  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland  20815. 

STATUS:  O"'"' 

MATTERS  TO  bt  CONSiDt  KEO:  The 

foUowmg  matters  have  been  placed  on 
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the  agenda  for  the  open  Parole 
Commission  meeting: 

1.  Approval  of  minutes  of  previous 
Commission  meeting. 

2.  Reports  from  the  Chairman, 
Commissioners.  Legal.  Case  Operations. 
P-ogram  Coordinator,  and  Administrative- 
Sections. 

3.  Discussion  of  Release  Practices  Relating 
to  Geriatnc  and  Infirm  Pnsoners. 

4  Proposed  Change  in  the  Commission's 
Rules  to  Modify  the  Guideline  Range  for  Very 
Poor  Risk  Offenders. 

5.  Discussion  of  Special  Procedures  for 
District  of  Columbia  Code  Offenders. 

6.  Revision  of  the  Guidelines  for  the 
Imposition  and  Execution  of  Search  and 
Seizure  Special  Conditions. 

7.  Discussion  on  the  Applicability  of 
Statutory  Maximum  and  Minimum  Terms  of 
Transfer  Treaty  Cases. 

8.  Discussion  on  Initial  Hearings  for 
Pyisoners  with  a  Minimum  Term  of  Parole 
Ineligibility  of  Ten  Years  or  More. 

9.  Discussion  on  Supervision  Matters. 

10.  Amendment  of  28  C.F.R.  Section  2.66 
(Paroling  policy  for  prisoners  serving 
aggregate  US  and  DC.  Code  sentences). 

CONSENT  agenda:  The  following  matter 
p.ds  Deen  pia^ed  on  the  consent  agenda 
and  will  be  considered  at  the  open 
meeting  only  if  a  Parole  Commissioner 
requests  that  it  be  discussed  at  the 
meeting: 


1.  Proposed  Rules  that  were  Voted  for 
Publication  at  the  Last  Meeting. 

AGENCY  contact:  Tom  Kowalski,  Case 
Operations,  United  States  Parole 
Commission.  (301)  492-5962. 

Dated:  April  13, 1992. 
Michael  A.  Stover, 

General  Counsel.  U.S.  Parole  Commission. 
[FR  Doc.  92-8984  Filed  4-14-92;  1:57  pm] 

Btl-UNQ  COOC  4410-Ot-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  April  13, 1992. 

A  closed  meeting  will  be  held  on 
Thursday,  April  16, 1992,  at  2:30  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 


of  the  exemptions  set  forth  in  5  U.SC. 

552b(c)(4].  {8).  (91(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10). 
pprrriil  consideration  of  the  scheduled 
-natters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items  lis'r^d 
fo'r  the  closed  meeting  in  a  closed 
session. 

The  subiecl  matter  of  the  ciosed 
meeting  scheduled  for  Thursday,  April 
In   1TO2.  at  2:30  p.m..  will  be: 

irs':';jtion  of  administrative  prncef.iinRS  an 
■  ■r.forcpment  nature, 

^'■■•'.fmpn\  of  admiDStrstive  pror pedings  ^f 
:ir  p".fi''rerrif  nt  nature 

Institution  of  miunctive  actions, 

SettlemPHt  of  iniunclivp  actions. 

At  times,  changes  m  Commission 
priorities  require  alterations  m  th*j 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Kaye 
Williams  at  (202)  272-2400. 

Dated;  April  14  \^Z 
Jonathan  G.  Katz. 

Secretary. 

[FR  Doc.  92-8971  Filed  4-14-92;  1.42  pm) 
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Corrections 


This    s^vtion    0'    t^e    FEOcRa.    REGISTER 
conta'is  ediiooai   corrections  of  previously 
p..D:is"'ed   Presidertia;.   Rjie.   Proposed 
Rule,   and   Notice   docune^ts    These 
cor-ections   are   precared   by   tne   0+fice   o* 
the  Federal   Register    Agency  prepared 
corrections  are  issued   as   signed 
docurnents   and   appea-   tn   the   appropriate 
document   calegones   e.sewnerp   m    the 
lis.je 


THE  PRESIDENT 


3CFR 

Executive  Order  12800  of  April  13 
1992 

Notification  of  Employee  Rights 
Concerning  Payment  of  Union  Dues  or 
Fees 

Correction 

In  Executive  Order  12800,  in  the  issue 
of  Tuesday,  April  14, 1992,  make  the 
following  corrections: 

1.  On  page  12985,  in  the  "NOTICE  TO 

EMPLOYEES-  in  Section  2(a)"l": 

a.  The  phrdse  "unionmembers"  in  the 
third  sentence  of  the  first  paragraph 
should  read  "union  members". 

b.  In  the  second  paragraph,  the  words 
"greivance"  and  "furfurc"  should  read 
"grievance"  a-:-!  ■''";;■:::(■ 

c.  The  phrase  \:\  thf  th;rj  paragraph 
reading  "The  N'atnin,,!  [.ahor  Relations 
Board"  should  rcud    -^c  National  Labor 
Relations  Bo.ird". 

:  O-i  paae  12986,  in  Section  2(b).  the 
ph.Mse    Goverment  contracts"  should 
rodd  "Covprnment  contracts". 

8'l^:NG  CODE  150S-C  1-0 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

(Docket  No.  92-037! 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

Correction 

In  notice  document  92-6186,  beginning 
on  page  9232,  in  the  issue  of  Tuesday, 
March  17,  1992.  make  the  following 
correction; 

On  page  9233,  in  the  table,  in  the 


Application  column,  the  entry  for 
Application  92-049-05  is  corrected  to 
read  as  follows: 

"92-049-05.  renewal  of  permit  91-074-01, 
issued  on  06-05-91". 

BILLING  COC>f   '5OS-01-O 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 
IFE  Docket  No  92-i2-NGi 

Energy  Consultants,  Inc.,  Application 
for  Blanket  Authorization  To  Export 
Natural  Gas  to  Mexico 

Correction 

In  notice  document  92-7714  beginning 
on  page  11475,  in  the  issue  of  Friday, 
April  3,.  1992.  the  Docket  Number  should 
read  as  set  forth  above. 

BtLUNQ  CODE  l&OS-OI-O 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[  Docket  No.  N-92-3369,  FR-3 1 80-N-C 1 1 

Community  Development  Block  Grant 
Program  for  Indian  Tribes  and  Alaskan 
Native  Villages;  Notice  of  Fund 
Availability 

Correction 

In  notice  document  92-7515  beginning 
on  page  11852  in  the  issue  of  Tuesday, 
April  7.  1992,  make  the  following 
corrections: 

On  page  11853,  in  the  first  column,  in 
the  second  column  of  the  table,  after  the 
entry  "1,501-3,000"  inseri  "1-1,500"  and 
in  the  third  column  of  the  table,  after  the 
entry  "990.000"  insert  "810,000". 

BILLItW;  CODE   'M>W)'^5 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33CFR  Part  165 

[CGD1  89-065  i 

Regulated  Navigation  Area:  Kif  Van 
Kull,  NY-NJ 

Correction 
In  riile  document  92-7788  beginning  on 
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page  11683,  in  the  issue  of  Tuesday, 
April  7. 1992.  make  the  following 
corrections: 

§  165.16S    ICoffected) 

1.  On  page  11688.  in  the  second 
column,  in  \  165.165(c)(2).  in  the  second 
line,  "18  June  1993."  should  read  "18 
June  1992.". 

2.  On  the  same  page,  in  the  same 
column,  in  §  165.165(d)(5),  in  the  first 
line,  "gross"  was  misspelled. 

3.  On  the  same  page,  in  the  same 
column,  in  S  165.165(d)(6),  in  the  third 
line,  "tubs"  should  read  "tugs". 

BILUNO  CODC  1SOS-01-0 


DEiPARTMf'NT  OF  '^^i   'Sf,  A'^unV 
CjStOr^S  Se''V'CP 

lT.D.92-3«i  / 

Cojntrv  C?  Org.n  Ma'"N"iq  'o'  f  0'--,«>r 

Sovet  Bepijb'ics 
i^urrfcuon 

In  notice  document  92-8138  beginning 
on  page  12373  in  the  issue  of  Thursday. 
April  9, 1992,  make  the  following 
corrections  on  page  12373: 

1   In  the  2d  column,  under 
Hi  ktro.i.iri  in  the  2d  line.  "919  U.S.C." 
i>..^^.^  ;\uv;    19  U.S.C";  in  the  6th  line, 
"indelibly"  was  misspelled;  and  in  the 
12th  line,  after  "U.S."  insert  "C". 

2.  In  the  same  column,  in  the  last 
paragraph,  in  the  third  line  "and"  should 
read  "as". 

3.  In  the  third  column,  in  the  third  line, 
"in"  should  be  removed;  and  in  the  sixth 
line,  "making"  should  read  "marking". 

4.  In  the  same  column,  in  the  last 
paragraph,  in  the  ninth  line,  insert 
quotation  marks  before  "Union  of 
Soviet"  and  in  the  tenth  line  before 
"U.S.S.R." 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 

(AMS-fRL-4120-"' 

Regulation  of  Fuels  and  Fuel 
Additives;  Standards  for  Re■fo'■mu^ated 
and  Conventional  Gasoline 

agency:  Environmental  Protection 

.■\£>'-!cy. 

action:  Supplemental  notice  of 

:iroposed  rulemaking. 


summary:  This  supplemental  notice  of 
proposed  rulemaking  (SNPRM) 
describes  the  standards  and 
enforcement  scheme  for  both 
reformulated  gasoline  and  for 
conventional  gasoline  sold  in  other 
areas.  It  also  includes  specific  proposals 
for  the  emission  models  to  be  used  in 
gasolme  certification  and  enforcement. 
the  SNTRiM  reflects  a  consensus  that 
was  reached  through  regulatory 
negotiation  regarding  certain  provisions 
of  the  reformulated  gasoline  program. 
The  preamble  reflects  the  basis  and 
purpose  of  this  proposed  rulemaking.  A 
copy  of  the  proposed  regulatory 
language  discussed  herein  may  be 
obtained  from  Public  Docket  No.  A-91- 
02  or  from  the  contacts  in  the 
ADDRESSES  section  and  is  deemed  to  be 
P—  :f  •..'.. s  document. 
dates:  The  comment  period  on  this 
supplemental  notice  will  extend  through 
June  1,  1992.  If  no  hearing  is  held  on  May 
18, 1992.  if  a  hearing  is  held  to  allov»f 
interested  parties  to  comment  on  any 
specific  provisions  contained  herein 
which  were  not  in  the  NPRM  for  this 
rule,  published  July  9. 1991  (56  FR  31176). 
The  comment  period  for  the  NPRM  is 
also  extended  until  such  date.  EPA  will 
conduct  a  public  hearing  on  this 
supplemental  notice  of  proposed 
rulemaking  on  May  18, 1992,  in 
Washington,  DC,  if  anyone  requests  the 
hearing  by  May  1, 1992.  The  contact 
person  listed  below  may  be  called 
regarding  whether  a  public  hearing  will 
be  held. 

EPA  will  conduct  a  public  workshop 
on  April  27  and  28. 1992,  at  the  Best 
Western  Domino's  Farms  Hotel,  3600 
Plymouth  Road,  Ann  Arbor,  Michigan 
48105;  telephone  (313)  769-9800. 
Discussion  on  the  27th  will  begin  at  1  pm 
and  be  devoted  to  the  issue  of  whether 
or  not  and,  if  so,  how  carbon  monoxide 
(CO)  should  be  included  into  the 
definition  of  VOC  (as  discussed  in 
section  II.A.l.  of  this  proposal). 
Discussion  on  the  28th  will  begin  at  9  am 
and  be  devoted  to  the  complex  model. 
Additional  information  concerning  the 


agenda  for  the  workshop  and  its 
location  may  be  obtained  from  the 
contact  person  listed  below,  or  from 
Michael  Sklar  at  (313)  741-7817. 
ADDRESSES:  Materials  relevant  to  this 
SNPRM.  including  the  regulatory 
language,  are  contained  in  Public  Docket 
No.  A-91-02.  located  at  room  M-1500. 
Waterside  Mall  (ground  floor),  U.S. 
Environmental  Protection  Agency.  40T  Vf 
Street  SW.,  Washington,  DC  20460  The 
docket  may  be  inspected  from  8  a.m. 
until  12  noon  and  from  1:30  p.m.  until  3 
p.m.  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  COMTACT: 
Joanne  I.  Goldhand.  U.S  it  A   SDSIi- 
12).  Emission  Control  Technology 
Division.  2565  Plymouth  Road.  Ann 
Arbor,  MI  48105,  Telephone:  (313)  668- 
4504. 
TO  REQUEST  COPIES  OF  THIS  NOTICE 

contact:  Marie  Tolonen,  U.S.  EPA 
(SDbB-12).  Emission  Control 
Technology  Division,  2565  Plymouth 
Road,  Ann  Arbor,  MI  48105,  Telephone: 
(313)  668-4295. 
SUPPt^MENTARY  INFORMATION: 

1.  Background 

This  notice  supplements  the  proposal 
for  the  reformulated  gasoline  program 
which  was  originally  published  July  9. 
1991  (56  FR  31176)  (hereafter,  the 
NPRM).  As  did  the  NPRM,  this  notice 
describes  the  provisions  of  both  a 
program  to  require  the  sale  of  gasoline 
which  reduces  emissions  of  toxics  and 
ozone-forming  volatile  organic 
compounds  (VOCs)  in  certain 
nonattainment  areas  and  a  program  to 
prohibit  the  gasoline  sold  in  the  rest  of 
the  country  from  becoming  more 
polluting.  Since  the  NPRM  was 
published,  agreement  has  been  reached 
through  the  regulatory  negotiation 
process  on  an  outline  of  these  programs. 
This  supplemental  notice  proposes 
adoption  of  the  provisions  of  that 
agreement  as  well  as  detailed  provisions 
not  specifically  covered  by  the 
agreement. 

This  section  will  describe  the  history 
of  EPA's  efforts  to  develop  a 
reformulated  gasoline  program  and 
especially  the  events  which  have 
occurred  since  the  NPRM  was 
published.  That  notice  contains  a  more 
detailed  discussion  of  the  early 
development  of  the  program  and  further 
information  regarding  portions  of  the 
program  described  today  which  were 
first  proposed  at  that  time.  The  sections 
which  follow  discuss  the  methods  for 
reformulated  gasoline  certification 
(sections  II  through  IV)  and  enforcement 
(sections  V  through  XI),  anti-dumping 


requirpments  (sections  Xll  and  XIII). 
compliance  audits  (section  XIV).  federal 
preemption  (section  XV).  the  economic 
and  environmental  impacts  of  the 
program  (section  XVI)  and  finally 
certain  statutory  requirements  (sections 
XVli  through  XXII). 

As  descnbed  further  in  the  NPRM. 
this  rule  has  been  developed  through  a 
process  known  as  negotiated  rulemaking 
as  provided  under  the  Negotiated 
Rulemaking  Act  of  1990.  Public  Law  101- 
B48  That  process  involves  creating  an 
advisnry  committee  under  the  Federal 
Adv'sory  Com.mittee  Act  '  consisting  of 
j-pprPSPntativps  of  the  groups  which  are 
hkeiy  to  be  substantially  affected  h\  the 
rule  and  the  federal  agency  responsible 
for  the  rule.  (See  the  NPRM  for  the 
memliers  of  the  negotiating  committee 
and  a  discussion  of  the  process  for 
selecting  them.)  In  a  negotiated 
rulemaking,  such  a  committee  meets  to 
develop  a  proposed  rule  which  will  be 
acceptable  to  all  parties.  If  consensus  is 
reached  on  a  proposed  rule,  it  is 
published  as  an  NPRM.  The  committee 
members  and  the  entities  they  represent 
agree  to  support  the  proposal  and  not  to 
seek  judicial  review  of  the  final  rule  if  it 
has  the  same  substance  and  effect  as 
the  consensus  proposal. 

In  this  case.  EPA  published  an  NPRM 
while  the  advisory  committee  was  still 
conducting  negotiations.  The  Agency 
beheved  that  although  consensus  of  the 
members  on  an  acceptable  rule  was 
possible,  an  NPRM  was  required  at  that 
time  if  the  rule  was  to  be  completed  by 
the  statutory  deadline.  The  notice  which 
was  published  descnbed  the  outline  of 
the  reformulated  gasoline  program  and 
options  that  committee  mem.bers  were 
considering. 

The  negotiations  continued  after  the 
NTR.M  was  published  and  culminated  in 
an  Agreement  in  Principle  which  each  of 
the  regulatory  negotiation  committee 
members  signed  on  August  16  1991.  The 
agreement  stated  the  members' 
concurrence  on  an  outline  of  the 
underlying  principles  of  the 
reformulated  gasoline  and  anti-dumping 
programs.  The  agreement,  outline  and 
several  letters  between  EPA  and  the 
participants  which  further  clarify  the 
meaning  of  the  outline  are  included  in 
the  docket  for  this  rulemaking  as  items 
ni-A-7  through  24. 

Generally,  the  agreed  upon 
reformulated  gasoline  program  would 
provide  refiners  with  two  modeling 
options  and  a  testing  option  for 
determining  whether  fuels  sold  in  1995 
and  1996  meet  the  reformulated  gasolme 
requirements.  The  simpler  of  the 
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modeling  options  (the  simple  model)  is 
detailed  in  this  SNPRM  and  allows 
certification  based  on  a  fuel's  oxygen, 
benzene,  heav'y  metal  and  aromatics 
content  and  Reid  Vapor  Pressure  (RVP). 
Under  the  agreement,  EPA  would 
develop  a  more  complex  model  (the 
complex  model)  through  a  rulemaking  to 
be  completed  by  March  1, 1993.  The 
complex  model  is  expected  to  provide  a 
method  of  certification  based  on  the 
above  parameters  plus  sulfur,  olefins 
and  the  temperature  at  which  90  percent 
of  the  fuel  vaporizes  (T90),  as  well  as 
any  other  parameters  for  which 
sufficient  data  is  available  regardmg 
their  effects  on  ozone-formmg  volatile 
organic  compounds  (VOC),  toxic  air 
pollutants  (toxics]  or  oxides  of  nitrogen 
(NOx)  emissions.  In  the  first  two  years 
of  the  program,  testing  would  only  be 
permitted  to  determine  the  NOx 
emission  effects  of  oxygenates  other 
than  Methyl  Tertiary  Butyl  Ether 
(MTBE).  Testing  would  eventually  be 
permitted  to  qualify  for  inclusion  in  the 
models  the  emission  effects  of  such 
other  parameters  or  the  effects  of  fuel 
parameters  beyond  the  range  covered  in 
the  models. 

The  agreed  upon  program  would 
dllow  refiners  to  produce  reformulated 
gasoline,  either  by  meeting  the 
applicable  standards  on  a  per  gallon 
basis  or  by  meeting  the  standards  on 
average.  The  agreed  upon  averaging 
program  ensures  that  averaging  will  not 
result  in  smaller  overall  reductions  in 
pollutants  than  if  averaging  were  not 
permitted.  It  does  so  through  the  use  of 
adjusted  emission  and  fuel  composition 
standards  for  averaged  fuels,  caps  on 
per  gallon  levels  of  the  relevant 
parameters,  and  compliance  surveys  to 
be  performed  at  retail  stations. 

The  outline  contains  two  options  for 
compliance  with  the  requirement  that 
conventional  gasoline  not  cause  greater 
emissions  of  certain  pollutants  than 
occurred  in  1990.  During  1995  and  1996 
each  refiner  and  importer  may  either  use 
the  complex  model  to  show  that  its 
conventional  fuel  docs  not  have  greater 
toxics  emissions  than  its  fuel  had  in  1990 
or  meet  certain  exhaust  benzene  and 
fuel  compositional  caps.  After  1997  each 
producer  and  importer  must  show  using 
the  complex  model  that  its  conventional 
fuel  has  no  more  emissions  of  exhaust 
toxics  and  NOx  than  its  1990  annual 
average. 

This  supplemental  notice  proposes 
detailed  reformulated  gasoline  and  anti- 
dumping programs  based  on  the 
regulatory  negotiation  consensus.  The 
statutory  provisions  which  form  the 
basis  for  the  agreement  and  this  SNPRM 
were  described  in  the  NFRM.  which  may 


be  consulted  for  further  information 
regarding  these  provisions 

II.  Fuel  Certification  Requirements 

In  accordance  with  section  211(t.|  uf 
the  Clean  Air  Act,  EPA  requires  that  in 
order  for  a  gasoline  to  be  certified  as 
reformulated,  it  must  contain  at  least  2  0 
weight  percent  oxygen,  no  more  than  10 
volume  percent  benzene,  and  no  heavy 
metals  (unless  a  waiver  is  granted); 
result  in  no  increase  in  NOx  emissions: 
and  achieve  required  toxics  and  VOC 
emission  reductions  Toxics  and  VOC 
emission  requirements  and  EPA  s 
derivation  of  them  are  set  forth  bf-iow 
Throughout  the  negotiation  process. 
different  procedures  for  certifying  that  a 
gasoline  complies  with  the  NOx,  toxics, 
and  VOC  requirements  were  discussed. 
Pursuant  to  the  consensus  agreement, 
EPA  proposes  in  this  supplemental 
notice  two  modeling  options  and  a 
testing  method  whereby  the  effects  of 
fuel  properties  on  emissions  can  be 
determined.  Models  offer  several 
advantages  over  testing  to  determine 
emission  effects.  First,  models  can  better 
reflect  in-use  emission  effects  since  they 
can  be  based  on  the  results  of  multiple 
test  programs.  Second,  individual  test 
programs  may  be  biased,  either 
intentionally  or  unintentionally,  due  to 
vehicle  selection,  test  design,  and 
analysis  methods.  Third,  fuel 
compositions  tend  to  vary  due  in  part  to 
factors  beyond  the  control  of  fuel 
suppliers  such  as  variations  in  crude  oil 
compositions  and  the  inherent 
variability  of  refining  processes.  As  a 
result,  without  one  or  more  modeling 
options,  each  batch  of  fuel  would  have 
to  be  tested  to  ascertain  its  emission 
performance.  Such  levels  of  testing  are 
neither  desirable  (because  of  the 
potential  for  intentional  bias  in  vehicle 
test  programs)  nor  practical  (because  of 
the  time  and  expense  involved  in 
vehicle  testing).  Fourth,  models  make 
more  efficient  use  of  scarce  and 
expensive  emission  effects  data  than  is 
possible  otherwise.  For  these  reasons, 
EPA  believes  that  the  modeling  options 
outlined  below  are  necessary  for  the 
reformulated  gasoline  program  to 
achieve  its  environmental  objectives 
and  to  minimize  the  costs  of  the 
program. 

The  first  modeling  option  being 
proposed  is  a  simple  emissions  model 
(described  below  in  section  II.A). 
Enough  is  known  about  the  emission 
effects  of  several  parameters  in  a  range 
of  fuels  to  model  these  effects  with 
confidence  at  this  time.  These  fuel 
parameters  are  Reid  vapor  pressure,  fuel 
oxygen,  benzene,  and  aromatics;  the 
sources  of  information  used  to  develop 


the  simple  model  are  described  in  this 
section  8  discussion  of  the  simple  model. 
At  the  current  time,  not  enough  data  is 
available  on  the  fuel  effects  of  other 
parameters  to  include  them  in  the  simple 
model  without  running  the  risk  of  under- 
or  over-estimating  the  in-use  emissions 
from  reformulated  gasolines.  The 
available  data,  however,  is  sufficient  to 
suggest  that  these  other  parameters 
(sulfur,  T9G,  and  olefins)  have  a 
directional  effect  on  emissions.  To 
prevent  the  emissions  benefits  that 
would  be  obtained  from  the 
reformulated  gasoline  program  from 
being  undercut  by  changes  in  the  values 
of  these  parameters,  EPA  is  further 
proposing  that  each  refiner's  annual 
average  levels  of  sulfur,  T90  and  olefins 
in  reformulated  gasoline  not  be  allowed 
to  exceed  their  1990  annual  averages  for 
these  parameters. 

EPA  anticipates  that  as  additional 
information  becomes  available  through 
test  programs  in  progress  such  as  the 
Auto/Oil  *  program,  it  may  be  possible 
to  include  additional  parameters  in  an 
emissions  model.  In  particular,  EPA 
anticipates  that  sufficient  data  will  be 
available  in  1992  or  early  1993  from  the 
Auto/Oil  test  program  and  other  sources 
to  quantify  the  emission  effects  of 
several  additional  parameters  (including 
sulfur.  T90,  and  olefins)  for  inclusion  in 
an  expanded  model. 

This  expanded  model  would  be  the 
second  modeling  option  for  fuel 
certification  and  is  referred  to  here  as 
the  complex  emissions  model  (described 
below  in  section  II. B).  Pursuant  to  the 
Agreement  in  Principle.  EPA  will  issue  a 
proposed  rule  by  November  30. 1992  and 
a  final  rule  by  March  1, 1993  which  will 
contain  the  specific  details  of  the 
complex  model. 

This  complex  model  rulemaking 
would  also  address  the  "Phase  11" 
reformulated  gasoline  VOC  and  toxics 
performance  standards  to  take  effect  in 
the  year  2000  as  prescribed  by  section 
211(k)(3).  If  EPA  is  unable  to  finalize  the 
complex  model  rule  by  March  1, 1993. 
the  required  use  of  the  complex  model 
would  be  delayed  one  month  for  every 
month  of  delay  in  issuing  the  rule.  This 
mechanism  is  intended  to  insure  that  the 
fuel  producers  continue  to  have 
sufficient  lead  time  for  refinery 
modifications  prior  to  the  effective  date 
of  the  rule. 

EPA  believes  that  gasoline  suppliers 
should  be  required  to  use  the  most 
accurate  and  complete  model  available 


'The  Auto/Oil  Air  Quality  Improvemeni 
Research  Program  ii  a  cooperative  research  effort 
undertaken  jointly  by  a  number  of  major  automobile 
and  oil  companies. 


13418 


Federal  Regis'" 


r  /  Vol.  57.  No.  74  /  Thursday.  April  16.  1992  /  Proposed  Rules 


to  certify  their  fuels  in  order  to  better 
ensure  that  the  emission  reductions  that 
Congress  intended  reformulated 
gasoline  to  achieve  actually  occur  in- 
use.  However,  the  gasoline  suppliers 
should  also  be  provided  with  an 
adequate  lead  time  in  order  to  avoid  fuel 
production  shortfalls  and  economic 
inefficiencies  brought  about  by  changes 
to  their  refineries.  EPA  believes  that 
four  years  is  adequate  lead  time  for  fuel 
producers  to  make  the  necessary 
changes  to  their  refineries  to  meet  the 
reformulated  gasoline  requirements 
under  the  complex  model.  Some 
guidance  on  lead  time  is  given  by  the 
Act's  provision  of  over  three  years'  lead 
time  between  promulgation  of  the  rule 
and  the  start  of  the  1995  high  ozone 
season.  The  Agency  continues  to 
believe,  for  the  reasons  expressed 
below,  that  less  than  a  four-year  lead 
time  would  be  insufficient  for  a 
requirement  to  determine  emission 
effects  using^the  complex  model.  To 
prepare  for  implementation  of  the 
complex  model,  suppliers  will  have  to 
determine  which  fuel  formulations  are 
most  cost-effective  for  them  based  on 
the  parameters  included  in  the  model 
and  the  size  of  such  parameters' 
emission  effects,  develop  the  plans  for 
refinery-  modifications  and  design  any 
necessary  refining  equipment  (such  as 
desulfurization  units)  needed  to  produce 
such  formulations,  obtain  the  necessary 
permits  and  capital  construct  the 
equipment,  and  complete  start-up  and 
equipment  shakedown.  Given  the 
magnitude  of  the  effort  involved,  EPA 
considers  it  reasonable  to  implement  the 
complex  model  with  four  years'  lead 
time.  Therefore.  EPA  proposes  that  fuel 
suppliers  be  permitted  to  determine  the 
emission  effects  of  specific  fuels  by 
using  either  model  (possibly  augmented 
by  testing  as  described  below)  for  fuels 
produced  before  March  1, 1997  or  four 
years  after  promulgation  of  the  complex 
model,  whichever  is  later.  Until  this 
date,  fuel  suppliers  would  have  the 
option  of  using  the  complex  model 
instead  of  the  simple  model  to  take 
advantage  of  the  effects  of  parameters 
contained  in  the  complex  model  but  not 
contained  in  the  simple  model  (as 
described  in  the  following  paragraphs). 
EPA  further  proposes  that  suppliers  be 
required  to  use  the  complex  model 
(appropriately  augmented  through 
testing)  for  fuels  produced  beginning 
March  1, 1997  or  four  years  after 
promulgation  of  the  model,  whichever  is 
later. 

EPA  is  further  proposing  that  for  fuel 
suppliers  opting  to  use  the  simple  model 
each  supplier's  average  annual  levels  of 
sulfur,  T90  and  olefins  in  reformulated 


gasoline  not  be  allowed  to  exceed  the 
refiner's  1990  annual  average  levels  (as 
determined  for  the  anti-dumping 
program  described  in  sections  XII  and 
XIII).  The  available  data  strongly 
suggest  that  higher  levels  of  sulfur.  T90. 
and  olefins  result  in  higher  emissions, 
although  insufficient  data  exists  at 
present  to  quantify  these  effects.  These 
parameters  therefore  are  not  included  in 
the  simple  model,  and  the  effects  of 
Increases  in  the  level  of  these 
parameters  from  their  1990  levels  will 
not  be  reflected  in  predicted  emissions 
using  the  simple  model.  Capping  the 
levels  of  these  parameters  at  their  1990 
levels  would  help  prevent  in-use 
emissions  from  exceeding  either  the 
levels  predicted  by  the  simple  model  or 
the  requirements  of  the  Act.  Further. 
EPA  believes  these  levels  will  be 
achievable  in  1995  since  they  were 
achieved  in  1990. 

The  Agency  also  believes  that  testing 
has  a  role  in  certification  as  a  means  of 
supplementing  the  models.  Section  III  of 
this  notice  contains  a  detailed 
discussion  of  EPA's  proposals  regarding 
the  conditions  under  which  testing 
would  be  permitted,  the  manner  in 
which  test  results  would  be  used  to 
supplement  the  models,  and  the 
minimum  requirements  for  vehicle 
testing  programs. 

Regardless  of  whether  the  emission 
effects  of  a  gasoline  are  determined 
using  the  simple  or  complex  model  (with 
or  without  augmentation  by  vehicle 
testing  results),  each  gasoline  must 
comply  with  the  requirements  for 
reformulated  gasoline  individually, 
notwithstanding  whether  it  is  part  of  a 
slate  of  gasolines.  On  the  other  hand, 
credits  earned  from  certain  formulations 
of  gasoline  in  a  slate  (including  credits 
earned  in  part  due  to  effects  based  on 
vehicle  testing)  may  be  used  to  show  the 
compliance  of  other  formulations  in  that 
slate.  The  credits  provisions  of  the 
reformulated  gasoline  program  are  more 
fully  discussed  in  section  VIII. 

A.  Simple  Model 

As  stated  above,  use  of  the  simple 
model  is  a  certification  option  for 
reformulated  gasolines  produced  prior  to 
March  1. 1997  (or  until  certification  by 
the  complex  model  is  required).  EPA 
proposes  that  a  fuel  be  considered  in 
compliance  with  the  VOC,  NOx.  and 
toxics  emission  performance 
requirements  under  the  simple  model  if 
it  meets  the  compositional  specifications 
described  below. 

1.  VOC  Emissions  for  Simple  Model 
Fuels 

The  Act  requires  reductions  in 
emissions  of  ozone-forming  VOCs.  This 


Interpretdtion  is  consistent  with  the 
focus  of  section  211[k)  on  the  areas  with 
the  most  extreme  ozone  pollution 
problem.  Since  the  ozone-forming 
potential  of  methane  is  more  than  one 
order  of  magnitude  lower  than  that  of 
other  types  of  volatile  organic 
compounds  commonly  emitted  from 
motor  vehicles  (including  ethane),  EPA 
proposes  that  VOC  emissions  be 
determined  on  a  non-methane  basis. 
EPA  proposes  to  include  ethane  in  VOC 
emissions  since  its  ozone-forming 
potential  is  of  the  same  order  of 
magnitude  as  other  straight-chain 
hydrocarbons  and  is  much  greater  than 
that  of  methane.'  EPA  currently  includes 
ethane  (but  not  methane)  in  its  guidance 
regarding  which  VOC  species  should  be 
included  in  airshed  modeling  used  to 
support  State  Implementation  Plans  for 
ozone  attainment. Mf  EPA  should  change 
its  guidance  on  which  VOC  species 
should  be  included  in  ozone  modeling  m 
the  future,  the  definition  of  VOCs 
discussed  above  will  be  reconsidered. 
The  Agency  solicits  comment  on  the 
following  concept; 

Carbon  monoxide  (CO)  is  not 
classified  by  EPA  as  a  volatile  organic 
compound.  However,  CO  is  a  factor  in 
ozone-forming  photochemical  reactions. 
A  •'mass-based  carbon  equivalent " 
could  be  assigned  to  CO  emission 
reductions  achieved  by  reformuldted 
gasoline.  This  would  provide  a  method 
by  which  the  mass-based  VOC 
increases  attributable  to  increased 
volatility  could  be  offset  by  a  mass 
equivalent.  Under  this  approach.  EPA 
could  assign  the  "mass  carbon 
equivalent '  by  eliminating  the  oxygen 
mass  from  overall  mass  CO  emissions, 
with  adjustment  made  to  account  for  the 
proportionately  greater  mass  effect  of 
carbon  monoxide.  It  is  suggested  that 
EPA  may  have  authonty  to  limit  such  a 
provision  to  reformulated  gasoline, 
given  the  requirement  in  section 
211(k)(l)  that  EPA  implement  the 
program  "taking  into  consideration 
energy  requirements."  Under  this 
approach,  oxysen  credits  under  section 
2n(k)(7)  would  not  be  applicable  to 
reformulated  gasobne  to  which  the 
m.ass-based  equivalent  has  been 
applied. 


'  Carter.  William  P  1...  "Developmenl  of  Ozone 
Reactivity  Scales  for  Volatile  Onjanic  Compounrts." 
presentation  to  F.P\.  15W1  The  maximum  ozone 
potential  of  methane  is  0,ncr4  «  ozone/g  VOC 
corresponding  ftRures  for  p'hane  propane,  and  n- 
pentadecane  are  OOr  0  23  and  0  101 

•Draft  T(M-hnical  Memorandum  entitled 
"Guidance  for  SIP  Emusions  for  L;AM  Modetinjj. ' 
from  William  L-axion.  Dirt?ctor,  Ter.nnical  Support 
Division.  OAQPS.  to  all  of  EPA  s  regional  officfs   A 
final  memorandum  is  expected  by  12/31/91. 
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EPA  takes  no  position  on  this  concept 
at  this  time,  and  invites  comments  on  its 
technical  and  policy  merits,  as  well  as 
its  legal  basis.  The  Agency  also  requests 
interested  parties  to  suggest  other 
approaches  which  could  enhance  the 
role  of  oxygenates  in  reformulated 
gasoline  including  how  atmosphenr 
photochemistry  can  be  accounted  for  in 
this  regulatory  framework.  EPA  intends 
to  include  a  discussion  of  this  conc;ept  in 
the  agenda  for  the  next  complex  model 
workshop  to  be  held  April  27  and  28. 
This  portion  of  the  workshop  \Mli  begin 
at  1:00  pm  on  Apnl  27  The  remainder  of 
the  agenda  will  be  devoted  to  the 
complex  model.  Participants  m  the 
regulatory  negotiation  process  as  well 
as  any  other  interested  parties  are 
encouraged  to  participate  in  the 
workshop  and  provide  comments  on  this 
concept  as  well  as  pro\  idmg  comments 
during  any  hearing  on  this  proposed 
rulemaking,  or  in  wTitten  comments  on 
this  proposal.  In  developing  the  final 
rule  EPA  will  evaluate  the  record  of 
comments  and  science  with  a  Mew  to 
allow  the  greatest  flexibility  for  all 
oxygenates  to  lawfully  compete  m  the 
marketplace. 

Under  today's  propusa!.  fuels  sold  at 
retail  outlets  must  have  an  RVP  durmg 
the  high  ozone  season  (June  1  through 
September  15)  of  no  more  than  7.2  psi  in 
Class  B  arets  and  8.1  psi  in  Class  C 
areas. ^  This  period  was  chosen  for  the 
high  ozone  season  because  most  of  the 
ozone  violations  occur  during  'hs 
period.  (See  56  FK  24242  for  a  discussion 
of  the  determination  of  this  pe.-iod  ] 
Here  Class  B  and  Class  C  areas  refer  to 
those  designated  by  the  Phase  II 
volatility  control  regulation  (40  CER  part 
80,  55  FR  23659,  June  11,  1990)  as 
requiring  RVPs  of  7.8  psi  and  90  psi. 
respectively.  (Class  B  areas  correspond 
generally  to  the  southern  states  and 
Class  C  areas  to  the  northern  states.  The 
differences  m  climate  between  these 
two  types  of  areas  requires  a 
corresponding  difference  in  gasoline 
volatility  to  achieve  the  same  emissions 
effect.)  As  discussed  above,  only  the 
VOC  emission  effects  of  RVP  and 
oxygen  are  included  m  the  simple 
model.  EPA  projects  that  the  VOC 
emission  reduction  in  Class  C  areas 
from  a  fuel  with  an  RVP  of  8.1  psi  and 
2.0  weight  percent  oxygen  wil!  be 
sufficient  to  achieve  the  minimum  15% 
VOC  emission  reductions  specified  in 
section  211(k)(3)  of  the  .Act  rel  itive  to 
the  Clean  Air  Act  baseime  gasoline 


(which  has  an  RVP  of  8.7  psi).  In  CLiss  B 
areas,  an  8.1  psi  RVP  fuel  with  2  0 
percent  oxygen  (which  would  rirp*  :he 
IS'-b  reduction  requirement  relative  to 
the  CAA  baseline  fuel)  would  actually 
have  greater  emissions  th.in  a  fuel 
meeting  EPA's  Phase  il  RVP  control 
s'dndards  for  Class  B  areas  (maximum 
RVP  of  7  8  psil  EPA  believes  that  when 
Congress  designated  Class  B  cities  for 
inclusion  m  the  reformulated  gasoline 
prnj^ram  that  it  intended  the 
reformulated  casoiine  program  to 
provide  emissions  reductions  in  addition 
to  those  provided  by  the  Phase  11  RVP 
requirements.  If  EPA  merely  required 
reformulated  gasoline  in  Class  B  areas 
to  meet  the  RVP  requirement  for  Class  C 
areas,  then  no  additional  reduction  in 
VOC  emissions  would  accrue  to  Class  B 
areas  from  the  first  phase  of  the 
reformuiated  gasoline  program  beyond 
those  mandated  by  Phase  II  RVP 
standards.  EPA  projects  that  relative  to 
Phase  II  RVP  control  levels,  a  fuel  with 
7.2  psi  RVP  and  2.0  weight  percent 
ox\gen  IS  necessary  to  provide  VOC 
emission  reductions  to  Class  B  areas 
similar  to  those  obtained  in  Class  C 
areas. 

While  requiring  reformulated  gasoline 
sold  in  Class  B  areas  to  have  an  RVP  of 
no  more  than  7.2  psi  goes  beyond  the 
minimum  requirement  stated  in  section 
211(k)(3).  section  211(k)(l)  authorizes 
EPA  to  require  emission  reductions  in 
Class  B  areas  of  this  magnitude  because 
they  are  achievable  considering  costs 
(see  the  draft  regulatory  impact 
analysis;  docket  identification  number 
II-F-7),  other  air  quality,  and  non-air 
quality  impacts  and  the  energy 
implications  of  such  a  requirement.  EPA 
cannot  determine  that  greater 
reductions,  by  requiring  even  lower  RVP 
levels,  are  warranted  at  this  time  for 
two  reasons:  (1)  EPA's  refinery  modeling 
analyses  have  not  examined  the  effects 
of  RVP  reductions  on  refinery 
operations  at  lower  levels, 'and  (2)  EPA 
does  not  have  sufficient  test  data  to 
demonstrate  emission  benefits  of  lower 
volatility  levels  with  confidence. 
Furthermore,  extrapolating  the  results  of 
these  studies  to  lower  levels  may  not  be 
appropriate  since  the  cost  and  emission 
effects  of  lower  RVP  levels  are  expected 
to  respond  non-linearly  as  RVP  is 


'  Lower  RVP  limits  apply  for  fuels  that  comply 
under  averdgin$i  R\  P  conuuifc  Mso  apply  from  May 
1  to  .May  31  for  fatililifs  upstrea.ti  of  retail  outlets. 
These  issues  arv  discussed  eisf  where  in  this 
prnposaL 


*  The  Bonoer  &  Moore  study  ("Assessment  of  the 
Impacts  on  the  Refining  and  Natural  Cas  Liquids 
Induslnes  of  Summer  Gasoline  Vapor  Pressure 

Control."  August  24.  19fl7,  Bonner*  Moore 
ManaRpment  bcience  i  exummed  Ike  effects  of 
reducing  RVP  outside  of  California  to  as  low  as  8.07 
psi.  Within  California,  the  study  examined  the 
effects  of  RVP  s»  low  as  9.82  psi:  however,  the 
measureiDenl  of  RVP  for  the  study  was  subject  to 
error  on  the  order  of  0  3  psi.  The  Tun>er  Mason 
study  (November  30.  198")  examined  comparable 
RVP  ranges. 


decreased  (because  different  chemical 
species  and  reformulation  technologies 
would  be  affected  than  were  considered 
in  previous  modeling  efforts).  Hence 
EPA  is  unable  at  this  time  to  determine 
whether  the  cost  and  air  quality  effects 
of  lower  volatility  standards  warrant 
establishing  lower  RVP  levels  pursuant 
to  section  211(k)(l). 

Furthermore,  while  greater  reductions 
in  RVP  beyond  8.1  psi  in  Class  C  areas 
potentially  may  be  cost  effective,  EPA 
believes  that  the  1995  implemerrtation 
date  provides  insufficient  leadtime  for 
refiners  to  comply  with  a  more  stringent 
Class  C  standard  in  conjunction  with  a 
7.2  standard  in  Class  B  areas  and  the 
toxics  and  NOx  requirements.  Given 
refiners'  capacity  to  produce  lower 
volatility  gasoline  with  the  available 
leadtime,  requiring  a  greater  reduction 
in  RVP  levels  in  Class  C  areas  could  be 
achieved  only  at  the  expense  of  relaxing 
the  ability  to  produce  7.2  RVP  gasoline 
for  Class  B  areas.  In  addition,  the  lack  of 
reliable  refinery  modeling  data  at  this 
time,  as  discussed  above,  inhibits  EPA's 
ability  to  determine  whether  further 
RVP  reductions  in  Class  C  areas  would 
be  warranted.  Therefore.  EPA  believes 
that  to  the  extent  the  VOC  reductions 
greater  than  section  211(k)(3)  requires 
can  be  achieved,  those  greater 
reductions  should  be  required  in  Class  B 
areas,  which  otherwise  would  receive 
no  benefit  from  the  reformulated 
gasoline  program. 

EPA  believes  that  additional  VOC 
reductions  are  obtainable  if  refiners  are 
allowed  to  meet  the  RVP  and  oxygen 
standards  through  averaging.  In  the  case 
of  those  refiners  who  can  take 
advantage  of  averaging.  EPA  believes 
that  average  RVP  for  both  Class  B  and 
Class  C  areas  can  be  reduced  by  0.1  psi 
to  7.1  and  8.0  psi,  respectively,  and  that 
average  oxygen  concentration  can  be 
increased  to  2.1  weight  percent  oxygen. 
These  intn^ments  were  determined  as 
part  of  the  regulatory  negotiation 
consensus  and  would  recapture  the 
margin  of  safety  that  refiners  could  be 
expected  to  build  info  their  compliance 
with  per  gallon  requirements  to  reduce 
the  risk  of  being  found  in  violation.  (See 
section  V1.B.2  regarding  compliance 
margins.)  EPA  beheves  the  greater 
flexibility  provided  by  averaging  would 
offset  the  cost  and  difficulty  of  achieving 
these  more  stringent  averaging 
requirements.  EPA  believes  it 
appropriate  under  section  211(k)(l)  to 
consider  the  potential  of  averaging  to 
make  greater  reductions  achievable,  and 
where,  as  here,  EPA  finds  averaging 
could  make  greater  reductions 
achievable,  to  set  more  stringent 
averaged  standards.  Since  refiners  differ 
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in  the  extent  to  which  they  can  make 
use  of  averaging.  EPA  is  proposing  that 
refiners  that  want  to  average  be 
required  to  meet  RVP  and  oxygen 
8tandards  that  are  more  stringent  than 
the  non-averaged  standards,  as  noted 
above.  These  tighter,  averaged 
standards  should  have  the  potential  to 
increase  the  environmental  benefits  of 
the  reformulated  gasoline  program  at  no 
additional  cost  over  the  non-averaged 
standards. 

2.  NOx  Emissions  for  Simple  Model 
Fuels 

The  Clean  Air  Act  requires  that  there 
be  no  NOx  emissions  increase  from 
reformulated  fuels.  Based  on  data 
available  during  the  regulatory 
negotiations,  it  appeared  that  fuel 
oxygen  content  and  the  type  of 
oxygenate  used  may  have  an  impact  on 
NOx  emissions  while  no  other  simple 
model  parameter  appeared  to  have  such 
an  impact.  Today's  proposal  was 
developed  in  the  context  of  the 
negotiated  agreement  and  the  data  then 
available.  While  the  currently  available 
data  does  not  allow  for  quantifying 
relationships  between  oxygenate  type 
and  concentration  and  Nox  emissions,  it 
suggests  that  MTBE  may  contribute  little 
or  no  NOx  increase  at  concentrations  of 
2.0  to  2.7  weight  percent  oxygen,  but  that 
ethanol  at  a  concentration  of  3.5  weight 
percent  oxygen  may  cause  a  NOx 
increase. 'EPA  cannot  definitively 
determine  the  effect  of  oxygenates  on 
NOx  emissions,  due  to  a  general  lack  of 
adequate  data,  a  variety  of  concerns 
with  the  data  that  do  exist  (e.g.. 
confoundmg  fuel  effects,  limited  vehicle 
types,  testiag  variabiUty.  etc.),  and  a 
lack  of  understanding  as  to  why 
different  oxygenates  may  show  different 
NOx  effects.  At  the  same  time.  EPA  is 
aware  of  the  benefits  of  oxygenates  for 
reducing  exhaust  VOC,  CO.  and  toxics 
emissions  on  a  mass  basis. 

EPA  proposes  that  during  those 
months  with  ozone  violations.  MTBE  in 
concentrations  up  to  2.7  weight  percent 
oxygen  and  other  oxygenates  in 
concentrations  up  to  2.1  weight  percent 
oxygen  be  assumed  not  to  increase  NOx 
emissions,  and  thus  be  permitted  for  use 
in  reformulated  gasoline  at  any  time  and 
in  any  area.  Because  of  the  lack  of  data 
on  the  NOx  effect  of  oxygenates, 
particularly  at  concentrations  above  2.7 
weight  percent  oxygen  in  the  form  of 
NTTBE  and  above  2.1  percent  in  the  form 
of  other  oxygenates.  EPA  cannot 
determine  that  all  oxygen 
concentrations  above  the  2.1/2.7  limits 
will  definitely  increase  NOx  emissions. 


'Datd  from  EP.^'s  Emission  Factor  Database  and 
results  from  the  Auto/Oil  test  programs. 


Given  this.  EPA  proposes  that  each  state 
have  the  discretion  to  waive  the  2.1/2.7 
weight  percent  oxygen  limits  during  the 
months  with  ozone  violations. 

In  view  of  the  uncertainty  about 
oxygenate  effects  on  NOx  emissions  and 
because  of  the  known  benefits  of 
oxygenates  for  reducing  exhaust  VOC, 
CO,  and  toxics  emissions  on  a  mass 
basis,  EPA  proposes  under  the  simple 
model  that  during  those  months  without 
ozone  violations  any  oxygenate  up  to  3.5 
weight  percent  oxygen  be  presumed  to 
result  in  no  NOx  emission  increase 
unless  a  state  requests  that  oxygenate 
levels  be  limited  to  those  applicable 
during  those  months  with  ozone 
violations.  A  state  may  make  such  a 
request  when  it  believes  that  the  use  of 
higher  oxygenate  levels  would  interfere 
with  attainment  or  maintenance  of 
another  ambient  air  quality  standard 
(other  than  ozone)  or  another  air  quality 
problem.  This  proposal  parallels  the 
Regulatory  Negotiation  Agreement  of 
August  18, 1991  and  the  letter  to  the 
Renewable  Fuels  Association  dated 
August  14, 1991.  EPA  requests  comments 
on  any  implementation  and  other  issues 
that  might  arise  as  a  result  of  this 
provision,  particularly  how  EPA  should 
define  months  with  ozone  violations. 

EPA  further  proposes  that  parties 
wishing  to  market  fuels  with  oxygen  in 
excess  of  2.1  weight  percent  in  the  form 
of  oxygenates  other  than  only  MTBE 
(but  subject  to  the  oxygenate's  waiver 
limit)  during  periods  where  they  would 
be  prohibited,  as  discussed  above,  may 
petition  EPA  to  do  so.  Petitioners  must 
demonstrate,  through  the  use  of  data 
they  generate,  that  use  of  the  particular 
type  and  level  of  oxygenate  will  not 
adversely  affect  NOx  emissions.  EPA 
will  expeditiously  process  such 
petitions.  The  detailed  requirements  for 
such  test  programs  and  the  data 
required  are  described  in  section  III. 
EPA  requests  comment  on  whether  a 
less  burdensome  demonstratiotT  is 
warranted  for  approving  oxygenate 
concentrations  not  up  to  2.7  weight 
percent  oxygen  (as  opposed  to  those 
above  2.7  weight  percent)  and  if  so, 
what  such  requirements  should  be. 

EPA  believes  that  the  proposed 
approach  to  NOx  is  consistent  with  the 
intent  of  section  211(k)(l)  that  the 
greatest  reduction  in  ozone-forming 
volatile  organic  compounds  be  achieved 
during  that  portion  of  the  year  when 
ozone  exceedences  occur,  taking  into 
consideration  cost  and  other  factors. 
Allowing  for  increased  use  of  a  wide 
variety  of  oxygenates  will  increase  the 
supply  of  oxygenate  available  for  use  in 
reformulated  gasoline,  thereby  having  a 
controlling  effect  on  the  cost  for 


oxygenates,  especially  in  the  first  years 
of  the  program.  This  increased  supply  of 
oxygenate  may  also  allow  for  more 
nonattainment  areas  to  opt-in  (See 
NPRM  Section  11. F. 2  regarding  opt-in) 
and  obtain  the  air  quality  benefits  of  the 
reformulated  gasoline  program  earlier 
than  would  have  otherwise  been 
possible.  Furthermore,  allowing  the 
States  the  right  to  limit  the 
concentration  of  oxygenates  in 
reformulated  gasoline  should  prevent 
the  occurrence  of  any  negative  nonair- 
quality  or  other  air-quality  impacts  that 
the  proposed  approach  might  otherwise 
permit.  EPA  believes  that  this  is  an 
appropriate  treatment  of  concerns 
related  to  NOx  emissions  effects  of 
oxygenates  given  the  current  limitations 
of  the  data  and  of  understanding  of  the 
possible  effects. 

3.  Toxic  Emissions  Under  the  Simple 
Model 

Under  section  211(k)(3),  a 

reformulated  gasoline's  toxic  emission 
performance  must  meet  or  exceed  that 
of  a  specified  formula  fuel  or  a  15 
percent  reduction  from  that  of  baseline 
gasoline,  whichever  is  greater.  Under 
the  simple  model  a  fuels  toxic 
emissions  are  a  function  of  its  oxygen 
and  benzene  content,  its  VOC  emission, 
and  its  level  of  benzene  and  non- 
benzene  aroraatics.  If  the  fuel  meets  the 
requirements  regarding  oxygen  and 
benzene  content  and  VOC  performance, 
its  level  of  benzene  and  non-benzene 
aromatics  must  be  sufficiently  low  such 
that  the  fuel  meets  or  exceeds  the  toxic 
emissions  requirements  (described  later 
in  this  section.).  Since  sufficient 
information  either  is  not  yet  available  or 
has  not  yet  been  fully  analyzed  to 
determine  the  proper  coefficients  for 
parameters  that  impact  toxics  emissions 
other  than  oxygenate  type  and  oxygen. 
aromatics,  and  benzene  concentration, 
the  only  variables  which  could  be 
adjusted  under  the  simple  model  to  meet 
the  toxic  emission  requiiement  are  the 
benzene  and  non-benzene  aromatic 
concentrations.  The  toxic  emission 
equations  proposed  below  would  be 
used  to  determine  a  fuel's  toxic  emission 
reductions  and  could  thereby  determine 
the  limits  on  aromatics  content  for  fuels 
with  various  oxygenates,  oxygen 
concentrations,  benzene  levels  and  RVP 
levels. 

All  five  of  the  toxic  air  pollutants  that 
section  211(k)(10)  of  the  Act  specifies  for 
control  through  reformulated  gasoline 
(benzene,  1.3-butadiene.  polycyclic 
organic  matter  fPOMl,  formaldehyde, 
and  acetaldehyde)  also  fall  under  the 
category  of  VOCs,  Under  high  ozone 
(summer)  conditions,  all  five  toxics  are 
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present  in  exhaust  emissions,  and  only 
benzene  is  present  in  evaporative. 

running  loss  and  refuehng  emissions 
(nonexhaust  emissions).  Benzene,  an 
aromatic  compound,  is  a  natural 
component  of  gasoline  and.  as  such,  is 
present  in  gasoline  vapor  emissions. 
Exhaust  emissions  include  unburned 
benzene  and  benzene  formed  from  other 
aromatics  during  the  combustion 
process.  The  four  other  toxic  air 
pollutants  subject  to  control  by 
reformulated  gasoline  are  not  present  m 
gasoline  and  hence  are  solely  products 
of  combustion. 

EPA  proposes  to  regulate  aggregate 
toxics  emissions  based  on  the  sum  of 
both  exhaust  and  nonexhaust  toxic 
emissions  during  the  summer  (April  1 
through  September  15),  (The  definition 
of  summer  and  winter  penods  for  toxics 
control  is  explained  later  m  this 
section.)  Under  winter  conditions,  on  the 
other  hand.  EPA  is  assuming  that 
nonexhaust  benzene  (and  in  fact  all 
nonexhaust  VOC)  emissions  will  be 
negligible  relative  tc  exhaust  toxic 
emissions  due  to  low  ambient 
temperatures  EPA  therefore  proposes  to 
regulate  aggregate  toxics  emissions 
during  the  winter  period  (September  16 
through  March  31]  based  exclusively  on 
total  exhaust  toxic  emissions. 

As  explained  in  the  N'PRM,  since 
exhaust  emission  effects  will  likely  vary 
between  vehicles  with  varying  emission 
performance  levels,  all  data  used  to 
develop  the  exhaust  emission 
correlations  contained  in  the  simple 
model  are  weighted  by  emitter  subclass 
(based  on  available  information)  to 
reflect  in-use  fleet  composition  as  per 
MOB1LE4.1,  consistent  with  the 
assumptions  made  rnncerning  baseline 
exhaust  emissions  expressed  in  Section 
II. A. 3d  below.  Similarly,  since 
nonexhaust  emission  effects  vary 
between  vehicles  that  pass  and  fail 
evaporative  emiss'on  standards,  all  data 
used  to  develop  trie  correlations 
contained  in  the  simple  model  for 
nonexhaust  emissions  are  weighted  by 
evaporative  emitter  subclass  (based  on 
available  information)  to  reflect  ihe  tn- 
use  fleet  composition  as  per  MOB1LE4.1. 

a.  Exhaust  benzene  emissions. 
Exhaust  benzene  emissions  can  be 
affected  by  fuel  modifications  in  two 
basic  ways.  Some  fuel  effects  will 
change  the  fraction  of  benzene  in  the 
exhaust,  regardless  of  the  total  VOC 
mass  that  is  emitted  as  exhaust.  For 
Instance,  increasing  or  decreasing  the 
level  of  benzene  in  a  fuel  will  lead  to  h 
direct  increase  or  decrease  in  the 
benzene  fraction  of  exhaust  emissions. 
Moreover,  changes  in  the  level  of 
benzene  precursors  [primarily 


nonbenzene  aromatics)  will  affect  the 
amount  of  benzene  that  is  produced 
during  combustion,  also  changing  the 
benzene  fraction  of  exh^usi  VOC 
emissions. 

On  the  other  hand,  fuel  modifications 
can  affect  the  overall  level  of  exhaust 
VOC  emissions  by  affecting  the 
efficiency  of  the  engine  or  catalyst  in 
burning  hydrocarbons.  In  these  cases, 
the  benzene  fraction  of  exhaust  VOC 
emissions  may  stay  relatively  constant 
iind  benzene  exhaust  emissions  will 
change  proportionally  with  exhaust 
VOC  emissions.  Of  course,  some  fuel 
modifications  can  produce  a 
combination  of  these  two  effects. 

EPA  proposes  to  analyze  the  effect  of 
fuel  modifications  on  exhaust  toxic 
emissions  by  separating  the  two  types  of 
effects  described  above.  This  applies 
not  only  to  benzene  but  to  all  five  toxic 
air  pollutants.  With  this  approach,  fuel 
modifications  which  change  the  level  of 
exhaust  VOC  emissions  are  considered 
to  change  the  levels  of  exhaust  toxic 
emissions  proportionally.  Under  the 
simple  model,  exhaust  VOC  emissions 
for  both  Class  B  and  Class  C  areas  are 
affected  only  by  fuel  oxygen  content 
according  to  the  following  relationship: 

Exhaust  VOC  (g/mi)  =  Exhx[l 

-  (0.127  xOx)/2.7] 

O,  refer*  to  the  fuel  weight  percent 
oxygen.  Fxh  is  the  baseline  level  of 
nonmethane  exhaust  VOC  emissions  as 
determined  from  MOBILE4.1;  for 
summer  conditions  Exh  equals  0.46  g/mi, 
while  for  winter  conditions  Exh  equals 
0.68  g/mi.  The  term  0.127  represents  the 
reduction  in  exhaust  VOC  emissions 
achieved  when  2.7  weight  percent 
oxygen  is  added  to  the  fuel.  This 
relationship  is  based  on  an  analysis 
(contained  in  the  docket  to  this  rule) 
fuels  containing  MTBF  m  EPA's 
Emission  Factor  Database. 

With  respect  to  the  effects  of  fuel 
modifications  on  the  benzene  fraction  of 
exhaust  VOC  emissions,  fuel  benzene 
and  fuel  aromatics  appear  to  be  the 
primary  factors.  EPA  proposes  that  the 
correlation  used  to  relate  fuel  benzene 
and  aromatics  to  the  weight  fraction  of 
benzene  in  exhaust  VOC  (nonmethane) 
emissions  for  both  Class  B  and  Class  C 
areas  be: 
{1.818  +  (0.9154  X  Bz)  +  [0.109  X  (Arom 

-Bz))}/100 
where  Bz  is  the  volume  percent  of  fuel 
benzene  and  Arom  is  the  volume 
percent  of  fuel  aromatics.  This  eqwation 
is  based  on  a  study  by  Chevron  *  and 


'of 


indicates  that  pxhaust  benzene 
emissioni-  it ;  »  nd  on  benzene  content 
and  on  m  :.  •  i  ;  /t  r  p  aromatics  content. 
Combining  ev.'idust  VOC  emissions  with 
the  effects  of  benzene  and  aromatics  on 
the  benzene  fraction  of  VOC  emissiorts. 
benzene  emissions  (grams  per  mile) 
would  be: 

{1.818 +  [0.91 54  xBz]  + (0.109  X  (Arom  - 
Bz)l}/100xExhaust  VOC 

where  Exhaust  VOC  is  the  level  of  VOC 
nonmethane  exhaust  emissions  in  grams 
per  mile  as  described  above.  This 
equation  is  assumed  to  be  valid  for  both 
summer  and  winter  conditions,  based  on 
EPA  test  results  '"showing  benzene 
emissions  to  be  proportional  to  exhaust 
VOC  emissions  at  various  test 
temperatures. 

b.  Nonexhaust  benzene  emissions. 
Benzene  is  the  only  toxic  air  pollutant 
that  is  emitted  in  measurable  quantities 
from  evaporaiivF  rum  ,ng  loss,  and 
refueling  vapors,  tieouctions  in  fuel 
benzene  may  be  expected  to  result  in 
proportional  reductions  in  benzene 
emissions  from  all  of  these  nonexhaust 
emission  sources.  The  Agency  proposes 
to  include  this  proportional  effect  of  fuel 
benzene  on  nonexhaust  benzene 
emissions  in  the  emissions  model. 

In  addition  to  fuel  benzene  content, 
two  other  fuel  parameters — RVP  and 
fuel  oxygen  content — can  also  affect 
nonexhaust  benzene  emissions.  Both 
parameters  affect  both  the  total  level 
and  the  benzene  weight  fraction  of 
evaporative,  running  loss,  and  refueling 
VOC  emissions.  The  effects  of  RVP  on 
evaporative,  running  loss,  and  refueling 
VOC  enussions  are  well  characterized 
in  MOBILE4.1  for  Class  C  area  summer 
conditions  within  a  volatility  range  of 
7.0  to  11.7  psi  and  for  Class  B  summer 
conditions  between  6.8  and  10.5  psi.  The 
correlations  used  in  the  simple  model 
are  based  on  M0BILE4.1  and  are  valid 
for  6.6  to  9.0  psi  for  both  Class  B  and 
Class  C  areas  (the  maximum  RVP 
allowed  under  the  simple  model 
however,  is  8.4  psi).  EPA  further 
proposes  the  use  of  the  formulae 
expressed  below  (based  on  the  GM 
vapor  model  ")  to  model  the  effects  of 


'Christian  E.  Lindhjem.  "Effect  of  Oxygenates  on 
Emissions." 

'Communlcalion  to  EPA  summarizing  the 
following  studies:  "Study  to  Determine  the  Fate  of 


Benzpne  Precursors  m  Casolme '.  NfPER  (Under 
CARB  Agreement  lS012»-a2).  iseft    Exhaust 
Benzene  Eoussions  from  Late-Model  Vehicles".  API 
Publication  No.  841-44700.  10/88:  "Vehicle 
Evaporative  and  Exhaust  Emissions  as  Influenced 
by  Benzene  Content  of  Gasoline",  NIPER  (Under 
CRC  CAPE-35-83  and  US.  DOE).  4/86. 

'" {Atmospheric  EnvironmenL  vol.  Zi.  no.  Z  pp. 
307-32a  1989:  Almosphenc  Environment,  vol.  24A. 
no.  8.  pp.  2105-2112.  1990). 

"Communication  toCE.  Lindhjem  from  S  R. 
Reddy.  April  18. 1981. 
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F  V'P  and  fuel  oxygen  content  on  the 
benzene  fraction  of  evaporative,  running 
loss,  and  refueling  VOC  emissions.  Due 
to  differences  in  temperature  conditions, 
slight  differences  in  nonexhaust  VOC 
emissions  occur  between  Class  B  and 
Class  C  areas.  As  a  result,  separate 
standards  for  toxics  emission 
performance  are  provided  for  Class  B 
and  Class  C  areas. 

Evaporative  benzene  emissions  from  a 
given  vehicle  include  hot  soak  emissions 
(evaporative  emissions  from  a  warm 
vehicle  after  it  has  been  running)  and 
diurnal  emissions  (evaporative 
emissions  from  a  sitting  vehicle  as  the 
daily  ambient  temperatures  rise  and 
fall).  Hot  soak  emissions  occur  at  higher 
temperatures  than  diurnal  emissions 
and  the  relative  volatility  of  benzene  is 
slightly  greater  at  higher  temperatures. 
Therefore,  the  benzene  fraction  of  hot- 
soak  VOC  emissions  tends  to  be  higher 
for  a  given  fuel  than  that  for  diurnal 
VOC  emissions.  Running  loss  emissions 
occur  at  roughly  the  same  fuel 
temperature  as  hot-soak  emissions,  and 
therefore  have  similar  benzene 
fractions. 

Based  on  the  emission  factors 
contained  in  M0BILE4.1,  evaporative 
and  running  loss  benzene  emissions 
tend  to  be  dominated  by  emissions  from 
vehicles  with  inoperative  emission 
control  systems  (those  vehicles  likely  to 
"fail"  EPA's  purge  and  pressure  tests). 
■  The  benzene  fraction  of  evaporative  and 
running  loss  emissions  from  vehicles 
with  properly  operating  systems  (those 
vehicles  likely  to  "pass"  EPA's  purge 
and  pressure  tests)  and  from  "fail" 
vehicles,  however,  are  comparable. 
Hence  EPA  proposes  that  the  benzene 
weight  fraction  of  evaporative  and 
running  loss  VOC  emissions  for  a  fuel 
be  described  by  the  following 
relationships,  originally  derived  for 
"fail"  vehicles.  The  hot  soak  and 
running  loss  benzene  fraction  of  VOC 
equals: 

[Bz/lOO]x  (1.4448  -  (0.080274  XRVP)  - 
(0.0684  X  MTBE/2.0)] 
The  diurnal  benzene  fraction  of  VOC 
equals: 
I  Bz/lOOlx  [1.3758  -  (0.080274  xRVP)  - 

(0.0579  xMTBE/2.0)l 
where  Bz  is  the  volume  percent  benzene. 
RVP  is  in  psi,  and  MTBE  is  the  weight 
fraction  oxygen  in  the  form  of  MTBE. 
The  formulae  for  evaporative  and 
running  loss  benzene  emissions  indicate 
that  as  oxygen  in  the  form  of  MTBE 
increases,  evaporative  benzene 
emissions  tend  to  decrease  both  in 
absolute  terms  and  as  a  fraction  of 
evaporative  VOC  emissions.  Test  data 
has  shown  that  the  presence  of  MTBE 
tends  to  reduce  benzene's  partial  vapor 


pressure  and,  thus,  evaporative  and 
running  loss  benzene  emissions. "Test 
data  with  ethanol  has  not  shown  an 
effect  on  benzene  emissions  separate 
from  its  effect  on  overall  evaporative 
VOC  emissions.  Data  with  other 
oxygenates  is  not  yet  available  to 
determine  whether  an  effect  similar  to 
that  of  MTBE  exists.  Therefore,  the 
oxygenate  term  in  the  formulae 
expressed  here  applies  only  to  MTBE. 

The  formulae  also  indicate  that  as 
RVP  decreases,  evaporative  and  miming 
loss  benzene  emissions  also  decrease 
but  at  a  slower  rate  than  total  VOC 
emissions.  Hence  the  benzene  weight 
fraction  of  evaporative  and  running  loss 
VOC  emissions  increases  as  RVP 
decreases. 

Applying  these  equations  to  CAA 
baseline  gasoline  results  in  a  hot-soak 
and  running  loss  benzene  emission 
fraction  of  1.14  percent  of  VOC  and  a 
diurnal  benzene  emission  fraction  of 
1.04  percent. 

Evaporative  and  refueling  benzene 
emissions  (mg/mi)  are  then  determined 
by  the  following  formulae.  Hot  soak 
benzene  emissions  (mg/mi)  equal: 
(Bz/lOO]xEvap  VOC  X 0.679X11.4448  - 

(0.080274  X  RVP)  -  (0.0684  X  MTBE/ 

2.0)1 

Diurnal  benzene  emissions  (mg/mi) 
equal: 

(Bz/lOOj  X  Evap  VOC  X  0.321  X  11.3758  - 
(0.080274  X  RVP)  -  (0.0579 X  MTBE)/ 
2.0)1 
Running  loss  benzene  emissions  (mg/ 

mi)  equal: 

[1.4448  -  (0.0684  xMTBE)/2.0  - 
(0.080274  X  RVP))  XlBz/ 
lOOlxRunVOC 

Evap  VOC  is  the  evaporative  VOC 
emissions  in  mg/mi,  as  determined 
below,  0.679  is  the  hot  soak  fraction  of 
evaporative  VOC  emissions,  0.321  is  the 
diurnal  fraction  of  evaporative  VOC 
emissions,  and  RunVOC  is  the  running 
loss  VOC  emissions  in  mg/mi.  These 
formulae  are  valid  for  fuel  oxygen  levels 
of  up  to  2.7  percent  in  the  form  of  MTBE. 
Evaporative  and  running  loss  VOC 
emissions  in  mg/mi  are  determined  by 
the  following  formulae.  In  Class  B  areas, 
Evap  VOC  (mg/mi)  equals 

1000  X  [0.7952  -  (0.2461  X  RVP)  + 
(0.02293  X  RVP  xRVP)l 

In  Class  C  areas,  Evap  VOC  (mg/mi) 
equals 

1000  X  [0.813  -  (0.2393  X  RVP)  + 
(0.021239  X  RVP  X  RVP)] 

In  Class  B  areas.  RunVOC  (mg/mi) 
equals 


'Ibid. 


1000  '  1(0  1096  <  RVP)  -  0.734  + 
(0.002791  X  RVP  X  RVP) j 

In  Class  C  areas,  RunVOC  (mg/mi) 
equals 

1000X[0.2963- (0.1306  - 

RVP]  +  (0.018255  ■.  RVP  .  RVP)| 

The  relationship  of  fuel  benzene  levels 
to  refueling  benzene  emissions  (mg/mi) 
using  the  General  Motors  raodei  is  given 
by: 

[1.3972 -(0.0591  »  MTBE/ 
2.0)  -  (0  0bl507  .  R  VP)1  X  [Bz/ 
100)  .  RefVOC 

where  RefVOC  is  the  total  refueling 
VOC  emissions  in  mg/mi.  given  by: 

0.04  X 1000  .:  1(0.1667  .  RVP)  -  0,45] 

The  presence  of  MTBE  tends  to 
reduce  benzene's  vapor  pressure  and 
thus  refueling  benzene  emissions; 
reductions  in  RVP  tend  to  increase  the 
benzene  fraction  of  refueling  VOC 
emissions  while  reducing  refueling 
benzene  emissions  on  a  mass  basis. 
Applying  this  equation  to  baseline 
gasoline  results  in  a  benzene  fraction  of 
refueling  VOC  emissions  of  1.0  percent. 

c.  Nonbenzene  toxic  emissions.  As 
discussed  above,  the  only  regulated 
toxic  pollutant  present  in  unburned 
gasoline  is  benzene;  hence  non-benzene 
toxic  emissions  are  present  only  in 
exhaust  emissions.  For  summer  fuels 
EPA  proposes  to  use  the  results  from  the 
Auto/Oil  study  to  determine  the  1,3- 
butadiene.  formaldehyde,  and 
acetaldehyde  fractions  of  exhaust  VOC 
emissions.  The  Auto/Oil  data  as 
released,  however,  were  modified 
slightly  to  exclude  the  acetaldehyde  and 
formaldehyde  results  for  ETBE  and 
ethanol  from  one  of  the  vehicles  (car 
«5A)  due  to  emission  results  which 
were  confirmed  as  being  in  error 
Furthermore,  the  effect  of  ETBE  on  the 
weight  percent  of  acetaldehyde  was 
based  on  the  test  results  for  ethanol  due 
to  the  lack  of  adequate  fuel 
comparability  for  ETBE-containing  fuels. 
However,  for  this  case,  the  ethanol 
results  were  adjusted  based  on  a 
comparison  of  the  ETBE  and  ethanol 
results  on  similar  fuels  for  which  data 
was  available.  The  toxics  emissions  for 
summer  fuels  are  determined  by  the 
following  formulae. 

1,3-butadiene  emissions  in  mg/mi 
equal: 
0.00539x1000  <  (Exhaust  VOC) 

where  Exhaust  VOC  represents  total 

exhaust  VOC  nonmethane  emissions 
(including  the  effects  of  fuel  oxygen)  in 
grams  per  mile,  and  0.00539  represents 
the  weight  fr^^-tion  of  1,3-butadiene  in 
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baseline  nonmethane  VOC  emissions 
(as  determined  by  the  Auto/Oil  study  '^. 

Formaldehyde  emissions  in  mg/mi 
fqual; 
0  01199  X  Exhaust 

VOC  -  1000^  (1  ^  (0  42/2.7)  X(MTBE)) 
for  MTBE  containing  fuels. 
0.01199  -  Exhaust 

VOC  X  1000  X  (1^(0.358/ 

3.55)x(ETOH)) 
for  ethanol  containing  fuels,  and 
001199  .  Exhaust 

VOC  .  1000  >  (1  +  10, 137/2.7)  X(ETBE)) 
for  ETBE  containing  fuels, 
where  0.01199  represents  the  weight 
fraction  of  formaldehyde  in  summer 
baseline  nonmethane  VOC  emissions 
(as  determined  by  the  Auto/Oil  stud\ ). 
Exhaust  VOC  represents  total  summer 
VOC  (nonmethane)  emissions  in  grams 
per  mile,  MTBE,  ETOH.  and  ETBE  refer 
to  the  weight  fraction  oxygen  in  the  form 
of  those  oxygenates,  and  0.42,  0.358,  and 
0,137  represent  the  increase  in  the 
weight  fraction  of  formaldehyde 
emissions  with  the  addition  of  2.7 
weight  percent  oxygen  in  the  form  of 
MTBE,  3.55  weight  percent  oxygen  in  the 
form  of  ethanol,  and  2.7  weight  percent 
oxygen  in  the  form  of  ETBE, 
respectively. 

Acetaldehyde  emissions  in  mg/mi 
equal; 
0.00854  -,  Elxhaust 

VOC  »  1000  X(l  + (0.078/ 

2.7)  \  (MTBE)) 
for  NfTBE  containing  fuels, 
0.00854  X  Exhaust 

VOC  X 1000  X(l  + (0.865/ 

3.55)  X  (ETOH)) 
for  ethanol  containing  fuels,  and 
0,00854  V  Exhaust 

VOC  V  1000  >.  (1  -  (0.867/2.7)  X  (ETBE) ) 
for  ETBE  containing  fuels, 
where  0,00854  represents  the  weight 
fraction  of  acetaldehyde  in  summer 
baseline  nonmethane  VOC  emissions 
(as  determined  by  the  Auto/Oi!  study). 
and  0078,  0.865.  and  0.867  represent  the 
increase  in  the  weight  fraction  of 
acetaldehyde  emissions  with  the 
addition  of  2.7  weight  percent  oxygen  in 
the  form  of  NfTBE.  3,55  weight  percent 
oxygen  in  the  form  of  ethanol.  and  2,7 
weight  percent  oxygen  in  the  form  of 
ETBE,  respectively. 

Emissions  of  polycyclic  organic  matter 
(POM)  include  a  number  of  different, 
high  molecular  weight  aromatics.  There 
IS  no  data  quantifymg  the  impacts  of 
gasoline  reformulations  on  POM 
emissions.  At  the  present  time,  there  are 
also  no  widely  accepted  test  procedures 


for  measuring  POM  in  both  the  gaseous 
and  particulate  phases.  In  addition, 
PONl  emissions  constitute  a  very  small 
fraction  of  total  toxic  emissions  (less 
than  2  percent).  For  these  reasons,  the 
Agency  proposes  that  the  emissions 
model  consider  POM  emissions  to  be 
proportional  to  total  exhaust 
nonmethane  VOC  emissions  and  not 
dependent  on  any  particular  fuel 
parameter. 

POM  emissions  in  mg/mi  equal: 
0.00304  X 1000  X  (Exhaust  VOC) 
where  (based  on  EPA  analyses  '*). 
0.00304  equals  n  0014  (the  emissions  of 
POM  from  the  baseline  fuel  in  grams  per 
mile  divided  by  046  (the  exhaust  VOC 
emissions  from  summer  baseline  fuel  in 
grams  per  mile). 

Under  winter  conditions,  EPA  test 
results  "  indicate  that  the  proportion  of 
1.3-butadiene  in  exhaust  VOC  emissions 
is  the  same  as  under  summer  conditions, 
while  the  mass  of  formaldehyde, 
acetaldehyde,  and  POM  emissions  are 
estimated  to  be  the  same  as  summer 
emissions.  As  a  result,  for  all  non- 
benzene  toxics  except  1.3-butadiene,  the 
winter  emissions  are  given  by  the 
equations  expressed  above  with 
Exhaust  VOC  set  equal  to  summer 
baseline  exhaust  VOC  emissions  (0.46 
g/mi)  rather  than  the  winter  value  (0.68 
g/mi).  Winter  exhaust  1,3-butadiene 
emissions  (mg/mi).  however,  are  to  be 
determined  by  using  the  winter  baseline 
exhaust  VOC  emissions  of  0.68  g/mi. 

d.  Baseline  emissions.  The  derivation 
of  baseline  emissions  used  in  the  above 
formulae  was  described  at  length  in 
section  \U  A.  of  the  NPRM  and  the 
reader  is  referred  to  that  document  for 
discussion  of  that  issue  (56  FR  31179). 
Some  changes  and  corrections  have 
been  made  since  the  NPRM  was 
published,  and  they  are  described 
below. 

i.  Winter  baseline  gasoJine.  The 
winter  baseline  parameter  values 
developed  for  the  NPR.M  [56  FR  31180) 
have  been  recalculated  to  account  for 
change  in  the  length  of  the  summer 
period  from  May  1-September  30  to 
April  1-September  15.  This  data  is  thus 
vahd  for  use  only  during  that  period. 
.Average  values  for  additional  parameter 
have  been  computed  as  shown  in  Table 
II-3.  As  part  of  the  recalculation,  the 
methodology  was  changed  slightly  from 
that  described  in  the  NPRM.  In  the  final 
calculation  of  an  average  fuel  parameter 
value,  the  contribution  of  each  survey 
city's  fuel  consumption  by  month  or  bi- 
monthly period  to  the  entire  wdnter 


'Data  received  by  EPA  from  the  Auto/Oil  Air 
Q'jahty  Improvement  Rpsearch  Program. 


"   .'\ndlysi6  of  the  Economic  and  Environmental 
Effects  of  Methanol  as  an  Automotive  Fuel."  U.S. 
Environmental  Protection  Agency,  September  1989. 

"Atmospheric  Environment,  op.  cit. 


period  was  used.  The  final  average  luel 
parameter  value  was  then  determined 
by  a  summation  of  all  the  cities' 
contributions  over  the  entire  winter 
period.  Previously,  a  single  value  was 
obtained  for  each  month  or  bi-monthly 
period  which  included  the  contribution 
of  each  city  during  that  month  or  bi- 
monthly period.  These  values  were  then 
averaged  to  obtain  the  average  winter 
value.  Comments  are  requested  on  the 
determination  of  the  winter  values  of  the 
baseline  parameters,  particularly 
regarding  the  computation  methodology 
used. 

Table  11-3:  Winter  Baseline  Fuel 
Composition 

API  Gravity— eo.4 

Sulfur,  ppm — 338 

Benzene,  volume  percent — 1.62 

RVP,  psi— 11.7 

Octane.  R-(-M/2— 88.1 

IBP.  degrees  F— 87 

TlO,  degrees  F— 111 

T50,  degrees  F— 199 

T90.  degrees  F— 332 

Elnd  Point,  degrees  F — 404 

Aromatics,  volume  percent — 26.4 

Olefins,  volume  percent — 11.9 

Saturates,  volume  percent — 61.7 

ii.  MOB1LE4.1.  The  goal  of  EPA  in 
developing  the  procedures  for  certifying 
fuel  as  meeting  the  reformulated 
gasoline  requirements  is  to  assure  that  a 
certified  fuel  will  achieve  the  required 
emission  reductions  in-use.  This  goal 
necessitates  the  use  of  a  fuel  effects 
model  which  predicts  in-use  emissions. 
For  the  simple  model,  EPA  has  therefore 
used  the  M0BILE4.1  emissions  model  to 
determine  the  proposed  baseline 
emission  levels.  For  further  discussion  of 
the  rationale  behind  this  decision  the 
reader  is  referred  to  the  discussion  in 
the  NPRM.  The  final  version  of 
MOBILE4.1  was  released  on  July  29. 
1991,  and  is  available  from  any  regional 
office  of  EPA  (August  26, 1991,  56  FR 
42053)  and  the  docket  for  this 
rulemaking. 

iii.  Temperature  conditions. 
MOBILE4.1  has  been  developed  to 
predict  motor  vehicle  emissions  on  an 
area-specific  basis.  In  order  to  use 
M0BILE4.1,  it  therefore  is  necessary  to 
specify  a  temperature  range  for  the 
areas  in  which  motor  vehicle  emissions 
are  being  evaluated.  EPA  proposes 
modeling  baseUne  emissions  under 
temperatures  ranging  from  71.6  to  91.6 
degrees  Fahrenheit  in  areas  classified  as 
Class  C  areas  (9.0  psi  RVP,  classified  as 
VOC  Control  Region  2  in  section  V.D) 
and  ranging  from  69.4  to  94.0  degrees  F 
in  Class  B  areas  (7.8  psi  RVP,  classified 
as  VOC  Control  Region  1  in  section 
V.D).  These  temperatures  represent  the 
population-weighted  average  of 
minimum  and  maximum  temperatures 
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r  easured  m  each  of  25  serious  and 
worse  ozone  nonattainment  areas 
during  their  ten  worst  ozone  days  in 
each  of  the  rror^ths  of  July  and  August 
for  the  years  1986  to  1989  (in  ten  of  the 
cities)  and  1985  to  1967  (in  the  other 
fifteen  cities). ""  Refueling  emissions 
were  derived  assuming  an  ambient 
temperature  of  90  °F  for  both  Class  B 
and  Class  C  areas.  Distinguishing 
between  the  different  areas  did  not 
appear  justified  given  the  similarity  of 
Class  B  and  Class  C  area  temperatures, 
the  relatively  low  magnitude  of  refueling 
emissions,  and  the  wide  range  of  times 
and  temperatures  at  which  refueling 
occurs  during  a  day.  90  °F  was 
considered  to  represent  a  severe  case  in 
order  to  account  for  average  in-use 
refueling  emissions  on  high  ozone  days. 

For  determination  of  winter  baseline 
emissions,  an  average  low  temperature 
and  an  average  high  temperature  of  39 
°F  and  57  'F,  respectively,  were  utilized. 
These  temperatures  were  estimated 
from  the  historical  30-year  average  low 
and  high  temperatures  for  the  months  of 
October  through  April  for  the  25  serious 
and  worse  ozone  nonattainment  areas." 

iv.  Effects  of  Stage  II  refueling 
controls.  As  discussed  in  the  NPRM. 
baseline  emissions  are  assumed  to 
include  the  benefits  of  a  Stage  II 
refueling  vapor  recovery  program.  The 
only  change  from  the  NPRM  is  that  the 
efficiency  of  Stage  II  controls  is  now 
assumed  to  be  86  percent.  EPA's 
regulatory  impact  analysis  supporting 
refueling  emission  regulations  estimated 
the  efficiency  of  Stage  II  equipment  to 
be  86  percent  in  areas  such  as  California 
where  the  program  is  very  strictly 
enforced.  Because  of  the  severity  of 
ozone  pollution  in  areas  that  will  be 
covered  by  the  reformulated  gasoline 
program  and  because  strong  measures 
will  be  required  to  bring  these  areas  into 
attainment,  it  is  assumed  that  Stage  II 
programs  in  these  covered  areas  will  be 
strictly  enforced. 

v.  Assumptions  regarding  enhanced 
inspection  and  maintenance  programs. 
A  large  portion  of  motor  vehicle 
emissions  are  attributable  to  a  small 
fraction  of  vehicles  whose  emission 
levels  are  extremely  high  due  to 
tampering  or  malmaintenance. 
Enhanced  inspection  and  maintenance 
(I/M)  programs,  mandated  by  the  Act 
for  ail  serious,  severe,  and  extreme 
ozone  nonattaiiunent  areas,  will  address 
this  category  of  emission  sources  by 
inspecting  vehicles  for  proper 
maintenance  of  exhaust  and  evaporative 
emission  control  equipment.  The  Agency 


is  in  the  process  of  developing  the 
minimum  criteria  for  enhanced  I/M 
programs. 

In  the  NPRM.  the  Agency  proposed  to 
include  the  impacts  of  enhanced  1/M 
programs  on  baseline  emission 
projections  since  enhanced  I/M 
programs  will  be  in  place  when 
requirements  for  reformulated  gasoline 
take  effect.  While  the  minimum  criteria 
for  enhanced  I/M  programs  are  still 
undefined,  for  the  purposes  of  the  simple 
model  proposed  in  this  notice,  the 
program  is  assumed  to  include  an  anti- 
tampering  gas  cap  check  for  evaporative 
and  running  loss  emissions  and  a  2500 
rpm  idle  test  for  exhaust  hydrocarbons. 
These  tests  were  chosen  because  EPA  is 
confident  that  the  definition  of  enhanced 
I/M  will  include  tests  at  least  this 
stringent.  The  in-use  emission  impacts  of 
these  f)otential  I/M  provisions  were 
included  in  the  MOBILE4.1  modeling  to 
determine  baseline  emissions.  The 
assumptions  regarding  enhanced  1/M 
programs,  for  the  purposes  of  the 
complex  model,  will  be  defined  in  the 
complex  model  rulemaking. 

e.  Simple  model  performance  of  toxic 
emissions.  Using  the  emissions  effects 
proposed  above  and  the  assumptions 
described  in  section  II.A.S.d.  concerning 
baseline  emissions,  the  following  table 
lists  EPA's  estimated  toxics  emissions 
from  Clean  Air  Act  baseline  summer 
gasoline  and  the  formula  fuel  assuming 
the  oxygenate  type  in  the  formula  fuel  is 
MTBE.  The  selection  of  MTBE  for  use  in 
the  formula  fuel  was  based  on  the 
likelihood  that  MTBE  will  be  the  most 
heavily  used  oxygenate.  In  addition, 
MTBE  yields  slightly  larger  toxics 
emission  reductions  than  other 
oxygenates  tested  to  date  due  to  its 
effect  on  nonexhaust  benzene 
emissioiis.  Since  MTBE  will  be  widely 
available  for  use  in  reformulated 
gasolines.  EPA  believes  it  is  appropriate 
to  base  toxics  emission  standards  on  a 
formula  fuel  resulting  in  the  greatest 
achievable  reductions  in  toxic 
emissions. 

Table  11-4.— Summer  Toxic  Emission 
Performance  of  Formula  Fuel 


"Memorandum  II-A-2  from  )efJrey  A.  Her7og 
and  Stephen  Mayotte  to  Public  Docket  No.  A-91-02. 
"Ibid. 


ISwnnier  Tone  Air  PoOutanU  (TAPs),  mg/mO 

Baset<ne(8  7 
RVP) 

Fonwjla  w/ 

MTBE  (8  7 

RVP) 

Class 

e 

Class 
C 

Class 
8 

Class 

C 

Exhaust  VOCs 
(a/rm) 

046 
123 

046 
123 

042 
1  19 

0  42 

Total  VOCs  (g/ 
mi) 

1  19 

Tab;.e    II  4  —Summer    Toxic    Emission 
Performance    of    Formula    Fuel— 
Continued 
[Summer  Tone  Air  Pollutants  (TAPs).  mg/mij 


BaseTine  (8  7 
RVP) 

Fonriula  W 

MTBE  (8.7 

RVP) 

Oass 
8 

Class 
C 

Oass      Class 
B            C 

Exhaust 
Benzene 
Ima/mi) 

30.1 
4.3 

4.9 

04 
25 
5.5 
39 
1.4 

30.1 

3.8 

4.5 

04 
25 
55 
39 
14 

223 

2.6 

29 

03 
22 
66 
38 
13 

22.3 

Evaporative 
Benzene 

Running  Loss 
Benzene  

Refueling 
Benzene 

1 .3-Bii»a(1ieoe 

Formaldehyde.... 

Acetaidehydo 

ROMs 

22 

2.6 

03 
22 
66 
3.8 

13 

Total  TAPS 

53.1 

52.0 

41.9 

41.3 

Using  the  emissions  effects  proposrd 
above  and  the  assumptions  described  in 
section  II.A.5  concerning  baseline 
emissions,  the  following  table  lists 
EPA's  estimated  tovics  emissions  from 
winter  baseline  gasoline  and  from  the 
formula  fuel  assuming  the  oxygenate 
type  in  the  formula  fuel  is  MTBPl 

Table  m  5  —Winter  Toxics  Performance 
of  Formula  Fuel 

[Winter  Toxic  Ar  Pol'uta^ts  (TAPsi   mg/mi] 


Exhaust  VOCs 

(g/mt)  

Total  VOCs' 

(g'mO 

Exhaust 

Benzene 

(mg/mO 

1  3-Butadiene . 

Acetaiaeriyde... 
POMS 


Winter  baseline 


Class 
8 


0.66 
0.68 


40.8 
37 
55 
3.9 
1.4 


Class 
C 


Total  TAPs 55.3 

\ 


0.68 
068 


40.8 
37 
55 
3.9 
1.4 


Formula  w/ 
MTBE 


Class      Oass 
8  C 


553 


0.62 
062 


33.0 
33 
66 
3.8 
1.3 


479 


062 
0.62 


33.0 
33 
66 
38 
1.3 


47.9 


'  Assuming  that  wintertime  evaporatn/e  emissions 
are  negligibie  (S«e  earlier  discussion  i 

Under  section  211(k)(3),  reformuldted 
gasoline  must  meet  the  emissions 
performance  of  the  formula  fuel  or  the 
minimum,  performance  standard 
specified  in  section  211(k)(3)fB), 
whichever  is  more  stringent  For  Class  B 
areas,  using  the  simple  model  with  the 
formula  fuel  produces  a  21.1  percent 
reduction  in  toxics  emissions  in  the 
summer  and  a  13  5  percent  reduction  in 
the  winter  For  Class  C  areas,  using  the 
simple  model  and  its  modeling 
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03 

2? 

66 

38 

1  3 

41.3 

assumptions  with  the  formula  fuel 
produces  a  20.7  percent  reduction  in 
toxics  emissions  in  the  summer  and  a 
13,5  percent  reduction  in  the  winter. 

For  purposes  of  toxics  emission 
control,  the  winter  period  is  assumed  to 
be  September  16  through  March  31  since 
this  period  coincides  with  the  time 
period  during  which  winter  gasoline  will 
be  produced.  While  summer  gasoline 
would  not  be  required  at  retail  outlets 
until  lune  1.  it  would  be  required  at 
terminals  by  May  1  and  hence  would  be 
produced  or  imported  by  fuel  suppliers 
at  some  earlier  date.  Fuel  producers 
have  indicated  that  production  of 
summer  gasoline  could  begin  as  early  as 
March  1.  In  some  cases,  production  of 
summer  gasoline  would  not  begin  until 
after  April  1.  but  in  no  case  would  it 
begin  later  than  May  1.  EPA  believes 
that  April  1  represents  a  reasonable 
average  date  for  the  beginning  of 
summer  gasoline  production  and 
proposes  its  use  to  determine  summer 
and  winter  time  periods  for  the  purposes 
of  the  toxics  compliance  periods.  When 
weighted  according  to  fuel  consumption 
(53.2  percent  of  gasoline  is  consumed 
during  the  winter  period  and  46.8 
percent  is  consumed  during  summer), 
the  annual  average  toxic  emissions 
reduction  is  17.1  percent  from  baseline 
levels  in  Class  B  areas  and  16.9  percent 
in  Class  C  areas.  Based  on  the  simple 
mode!  correlations  presented  in  this 
section,  EPA  believes  that  refiners  are 
capable  of  achieving  toxic  emission 
reductions  of  this  magnitude  in 
conjunction  with  the  VOC  emission 
reductions  discussed  earlier.  EPA 
believes  that  without  the  flexibility 
provided  by  an  averaging  program, 
requiring  greater  reductions  in  toxic 
emissions  is  not  warranted  at  this  time 
given  refiners'  need  to  produce  gasoline 
at  current  and  projected  octane  levels 
fmore  stringent  toxics  emissions 
standards  would  likely  necessitate 
lowering  aromatics  levels,  which  would 
also  reduce  fuel  octane  levels)  and  the 
overall  cost  effectiveness  of  toxics 
emissions  reductions  relative  to  the 
corresponding  health  benefits,  as 
discussed  in  the  Regulatory  Impact 
Analysis. 

As  discussed  in  section  VLB. 2,  the 
Agency  believes  it  appropriate  for 
standards  met  on  average  to  be  more 
stringent  than  standards  met  on  a  per- 
gallon  basis.  Based  on  the  discussion  m 
section  VLB. 2,  EPA  proposes  that 
averaged  toxic  emission  standards  hf 
1.5  percentage  points  more  stringent 
than  the  relevant  per-gallon  standards. 
Adding  a  15  percentage  point  margin  to 
the  Class  B  and  Class  C  results  above 
would  result  in  an  18  6  percent  reduction 


requirement  in  Class  B  areas  and  an  18.4 
percent  reduction  requirement  in  Class 
C  areas:  given  the  uncertainties  in 
measuring  toxic  emission  levels  and  the 
levels  of  fuel  parameters  that  affect 
toxic  emissions,  and  given  the 
additional  compliance  and  regulatory 
burden  involved  in  establishing  and 
enforcing  separate  Cldss  B  and  Class  C 
area  standards.  EPA  hplieves  that  a 
single  year-round  standard  is 
appropriate  EPA  proposes  that  this 
standard  be  set  at  a  level  18.5  percent 
lower  than  emissions  from  the  annual 
average  baseline  emission  level.  Under 
the  authority  of  section  211(k)(l)  to  set 
tighter  standards,  EPA  believes  that  the 
greater  flexibility  and  reduced  cost 
afforded  to  gasoline  refiners  and 
importers  by  an  averaging  program 
allow  EPA  to  require  a  greater  reduction 
in  toxics  emissions  than  is  required 
under  section  211(k)(3).  In  addition,  EPA 
estimates  that  the  approximate  1.5 
percentage  point  margin  will  be  more 
than  sufficient  to  recoup  any  compliance 
margin  refiners  would  have  otherwise 
had  to  maintain  to  ensure  achievement 
of  the  toxics  requirements  in  the 
absence  of  an  averaging  program.  In 
sum,  the  tighter  averaged  standard 
should  have  the  potential  to  increase  the 
environmental  benefits  of  the 
reformulated  gasoline  program  while  not 
increasing  the  cost  of  obtaining  those 
benefits. 

For  suppliers  who  opt  to  certify  their 
gasolines  on  a  per-gallon  basis,  EPA 
proposes  that  separate  summer  and 
winter  toxics  performance  standards  be 
based  on  the  performance  of  the  formula 
fuel  under  summer  and  winter 
conditions,  respectively.  Using  tne 
simple  model,  the  summer  performance 
standard  would  be  a  21.1  percent 
reduction  in  toxic  emissions  in  Class  B 
areas  and  a  20.7  percent  reduction  in 
toxic  emissions  in  Class  C  areas, 
relative  to  summer  baseline  gasoline. 
The  winter  performance  standard  would 
be  a  13.5  percent  reduction  in  toxic 
emissions  relative  to  winter  baseline 
gasoline.  EPA  believes  that  applying  the 
annual  averaged  emission  reductions 
(17.1  in  Class  B  areas  and  16.9  in  Class  C 
areas)  as  separate  summer  and  winter 
per  gallon  standards  would  not  be 
appropriate,  since  such  standards  would 
essentially  require  a  greater  and  less 
cost  effective  reduction  in  toxics 
emissions  in  the  winter  months  than  is 
achieved  by  the  winter  formula  fuel  but 
would  not  reduce  total  toxic  emissions. 

H  Complex  Model 

As  stated  in  the  introduction  to  this 
section,  EPA  will  issue  a  proposed  rule 
no  later  than  Nove.mber  30,  1992  and  a 
fm.il  rAe  by  March  1.  1993  which  will 


contain  the  specifics  of  a  complex  model 
to  evaluate  the  emissions  effects  of  a 
larger  number  of  fuel  parameters  than 
are  included  in  the  proposed  simple 
model.  The  complex  model  will  be 
developed  in  a  fashion  similar  to  the 
simple  model.  However,  the  specific 
relationships  used  to  relate  simple 
model  parameters  to  emissions  may 
change  as  additional  data  becomes 
available  and  as  the  Agency's 
projections  of  the  effectiveness  of 
enhanced  1/M  programs  and  Stage  II 
refueling  controls  develop.  These 
relationships  will  be  defined  as  part  of 
the  development  of  the  complex  model. 

While  EPA  believes  that  it  is 
important  to  use  the  most  accurate  and 
complete  model  available  for  fuel 
certification,  EPA  also  believes  that  fuel 
suppliers  need  adequate  lead  time  to 
modify  and  adjust  their  production 
processes.  Therefore,  use  of  the  complex 
model  is  not  required  prior  to  March  1, 
1997.  Beginning  on  March  1, 1997  (or  four 
years  after  promulgation  of  the  complex 
model,  whichever  is  later),  however,  all 
reformulated  gasoline  must  be  certified 
by  the  complex  model  (augmented  as 
appropriate  by  vehicle  testing  results). 
This  timing  was  developed  as  part  of  the 
regulatory  negotiation  and,  as  discussed 
earlier,  it  provides  the  time  required  to 
develop  the  additional  capacity  needed 
to  supply  sufficient  quantities  of 
reformulated  gasoline  and  provides 
adequate  lead  time  for  refiners  to  make 
any  necessary  refinery  changes. 

Until  March  1. 1997,  refiners  who 
produce  reformulated  gasoline  would 
have  a  choice  of  certifying  their  fuel  by 
using  the  simple  model,  the  complex 
model,  or  by  augmenting  the  models 
with  vehicle  testing  (section  III).  EPA 
has  developed  two  options  for 
application  of  the  complex  model  during 
the  first  two  years  of  the  program.  Under 
the  first  option,  if  a  refiner  opts  to  utilize 
the  complex  model  before  March  1, 1997, 
the  reformulated  gasoline  can  have  no 
worse  VOC.  NOx,  or  toxic  emissions    * 
performance  than  would  be  predicted  by 
the  complex  model  for  a  simple-model 
fuel  (minimum  2.0  percent  oxygen, 
maximum  1.0  percent  benzene,  and 
maximum  RVP  of  8.1  psi  in  Class  C 
areas  and  7.2  psi  in  Class  B  areas] 
having  that  refiner's  average  1990  levels 
of  sulfur,  olefins,  and  T90.  This 
requirement  would  prevent  fuel 
suppliers  from  supplying  higher-emitting 
fuels  than  would  be  required  under  the 
simple  model  by  electing  to  use  the 
complex  model  to  evaluate  emissions 
performance.  Since  the  complex  model 
may  contain  parameters  capped  under 
the  simple  model  and  may  also  attribute 
larger  emission  effects  for  one  or  more 
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s  -".pie  model  parameters,  emission 
reductions  for  a  fuel  evaluated  under  the 
complex  model  may  be  larger  than  for 
the  same  fuel  evaluated  under  the 
simple  model.  For  example,  under  the 
simple  model,  a  fuel  producer  with 
sulfur  levels  below  the  CAA  baseline 
fuel  level  achieves  a  certain  emission 
reduction  due  only  to  the  parameters 
contained  in  the  simple  model.  Under 
the  complex  model,  however,  that  fuel 
producer  would  likely  be  able  to  claim 
an  emissions  benefit  for  its  low  sulfur 
level  and  relax  the  requirements  on 
simple  model  parameters.  The  resulting 
fuel  would  meet  the  performance 
standards  according  to  the  complex 
model  but  would  fall  short  of  the 
standards  according  to  the  simple 
model.  Because  this  option  requires  such 
producers  to  produce  fuels  that  meet  the 
required  performance  according  to  the 
simple  model,  such  producers  would  be 
required  to  produce  fuels  that  would 
achieve  lower  in-use  emissions  than 
required  according  to  the  complex 
model.  However,  once  the  complex 
model  is  required  beginning  March  1. 
1997,  such  producers  would  be  able  to 
reduce  the  extent  of  reformulation 
needed  to  meet  the  requirements  of  the 
Act  As  a  result,  this  option  may  require 
capital  expenditures  during  the  first  two 
years  of  the  program  from  such 
"producers  that  would  not  be  required 
after  March  1. 1997.  For  example,  under 
this  option,  a  fuel  supplier  with  low 
levels  of  sulfur.  T90,  or  olefins  would  be 
required  to  reduce  RVP  to  a  greater 
extent  than  would  be  required  in  1997. 
when  the  complex  model  is  required  and 
they  would  be  able  to  take  credit  for 
their  low  sulfur.  T90,  or  olefin  levels 
(assuming  the  complex  model  includes 
these  parameters).  To  some  extent, 
however,  this  added  cost  might  be  offset 
to  the  extent  these  expenditures  would 
be  required  to  meet  the  Phase  II 
standards  which  take  effect  in  2000.  This 
option  would  preserve  the 
environmental  benefits  that  would  be 
realized  using  the  simple  model. 
However,  it  may  also  provide  greater 
flexibility  to  fuel  suppliers  with  higher 
1990  baseline  levels  of  sulfur,  T90,  and 
olefins,  thereby  effectively  "rewarding" 
fuel  suppliers  with  higher-emitting  1990 
baseline  fuels. 

The  second  option  EPA  is  considering 
would  allow  refiners  to  certify  fuels 
using  only  the  complex  model  during  the 
initial  years  of  the  program  without  any 
reference  to  simple  model  fuel 
performance.  This  option  is  not  included 
in  the  negotiated  agreement  and.  as 
noted  above,  this  option  may  result  in 
higher  emissions  prior  to  1997  than 
would  the  first  option  However,  this 


option  would  be  more  cost  effective 
than  the  first  option  since  it  would  allow 
refiners  to  make  one  refinery  change 
which  would  be  effective  both  before 
and  after  1997.  Additionally,  the  Clean 
Air  Act  sets  absolute  emission 
standards  for  reformulated  gasoline,  and 
the  complex  model  will  reflect  the  best 
available  model  of  emissions  by 
incorporating  these  parameters;  hence,  it 
arguably  should  be  allowed  to  supplant 
the  simple  model  as  soon  as  possible. 
Finally,  the  many  parameters  of  the 
complex  model  give  refiners  more 
methods  of  reformulating  gasoline  than 
does  the  simple  model,  thereby  allowing 
refiners  to  choose  the  method  which  is 
most  cost  effective  for  them.  On  the 
other  hand,  the  emission  reduction 
requirements  for  reformulated  gasoline 
under  the  simple  model  are  considered 
to  be  achievable  and  cost  effective; 
therefore,  equivalent  emission 
reductions  under  this  option  also  would 
be  achievable  and  cost  effective, 
considering  suppliers'  freedom  to  choose 
either  mqdel  and  the  additional 
flexibility  the  complex  model  offers 
refiners.  Since  this  option  would  allow 
suppliers  with  low  1990  baseline  levels 
of  sulfur.  T90.  or  olefins  to  claim  these 
benefits  of  their  fuels,  this  option 
effectively  rewards  suppUers  of  lower- 
emitting  1990  baseline  fuels.  However. 
under  this  option  a  suppUer  with  very 
low  levels  of  sulfur.  T90.  and  olefins 
might  be  able  to  meet  the  standards 
using  the  complex  model  with  RVP 
levels  that  exceed  the  per-gallon  RVP 
caps  established  as  part  of  the  simple 
model  and  might  thereby  affect  the 
ability  of  the  Agency  to  enforce 
compliance  with  the  requirements  of  the 
Act  while  the  simple  model  is  in  use. 
Therefore,  EPA  proposes  that  this  option 
include  the  caps  on  RVP  included  in  the 
simple  model  averaging  program. 
Finally,  this  option  could  result  in 
smaller  emission  reductions  during  the 
first  two  years  than  the  15  percent 
emission  reduction  goal  implied  by  the 
Act.  Fuel  suppliers  with  high  levels  of 
sulfur,  T90.  and  olefins  would  meet  (and 
in  some  cases  exceed)  the  15  percent 
reduction  requirement  relative  to  their 
1990  fuels,  but  not  necessarily  relative  to 
the  Clean  Air  Act  baseline  fuel.  At  the 
same  time,  fuel  suppliers  with  low  levels 
of  these  parameters  would  be  able  to 
meet  the  requirements  of  the  Act,  but 
with  smaller  reductions  in  emissions 
relative  to  their  1990  fuels. 

To  resolve  these  problems,  EPA 
proposes  that  the  second  option  be 
restricted  to  Class  A  and  Class  B  areas 
only.  The  VOC  performance  standard  in 
such  areas  would  be  set  equal  to  the 
projected  emissions  of  a  simple  model 


fuel  (7.2  psi  RVP.  2  percent  oxygen.  1 
percent  benzene,  ard  other  parameters 
set  equal  to  1990  industry  averatie 
levels)  using  the  complex  model.  The 
Agency  believes  that  this  performance 
standard  is  appropriate  since  it  would 
require  the  .same  emissions  performance 
for  all  fuel  supplu^rs  while  still  providing 
suppliers  greater  flexibility  in  meeting 
the  requirements  of  the  Act.  EPA 
believes  that  providing  this  additional 
flexibility  is  of  greater  significance  for 
Class  B  area  fuels  than  for  Class  C  area 
fuels  because  of  the  greater  capital  and 
operating  expenditures  needed  to 
achieve  the  much  lower  Class  B  RVP 
levels.  In  addition.  EPA  believes  that  the 
second  option  would  have  a 
significantly  smaller  effect  on 
enforcement  in  Class  A  and  B  areas 
than  in  Class  C  areas.  The  enforcement 
problems  associated  with  this  proposal 
are  considerably  simpler  to  overcome 
for  areas  that  are  geographically  distinct 
and  are  served  by  distinct  fuel 
distribution  networks.  Class  C  areas 
that  are  mandated  for  inclusion  in  this 
program  often  overlap,  and  many  of  the 
areas  that  either  already  have  opted  into 
the  reformulated  gasoline  program  or 
are  eligible  to  do  so  are  adjoining  Class 
A  and  B  areas,  by  contrast,  tend  to  be 
served  by  distinct  fuel  distribution 
systems.  Finally,  the  Agency  believes 
the  potential  diminution  of  emission 
reductions  in  Class  A  and  B  areas  would 
be  offset  by  the  increase  in  the  number 
of  areas  that  would  be  able  to  opt  into 
the  reformulated  gasuHne  program.  The 
potential  increase  in  opt  m  would  result 
from  the  enlarged  supply  of  usable 
oxygenates  resulting  from  this  option: 
since  the  complex  model  is  anticipated 
to  include  parameters  wth  significant 
reduction  potential  for  NOx  as  well  as 
VOC  and  toxics  emissions,  this  option 
would  allow  fuel  suppliers  the  fiexibility 
to  utilize  a  wider  range  of  oxygenates  in 
Class  B  areas. 

While  EPA  is  not  aware  of  any 
interactive  effects  (as  defined  in  section 
III)  among  the  parameters  contained  in 
the  simple  model.  FJ'A  anticipates  that 
fuel  parameters  with  dilution  and 
interactive  effects  will  be  identified  in 
the  future,  and  that  fuel  suppliers  may 
wish  to  have  such  parameters 
incorporated  in  the  complex  model  to 
simplify  certification  of  fuels  with  such 
parameters.  If  fuel  parameters  have 
negative  dilution  or  interactive  effects, 
then  mixing  of  fuels  containing  th*>se 
parameters  in  the  fungible  fuel  supply 
could  result  in  degradation  of  the 
emission  performance  of  all  fuel  in  the 
fungible  fuel  supply.  Therefore  inclusion 
of  such  fuel  parameters  in  the  complex 
model  may  not  be  appropriate.  The  issue 
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of  how  to  include  fuel  parameters  with 
dilution  or  interactive  effects  in  the 
complex  model  will  be  dealt  with  in 
more  detail  in  the  subsequent 
rulemaking  that  will  define  the  complex 
model.  EPA  requests  comment  on  this 
issue  at  this  time. 

III.  Vehicle  Testing  to  Augment  the 
Emission  Models 

The  negotiated  agreement  is  largely 
silent  on  the  use  of  vehicle  testing  to 
augment  "the  emission  models.  The 
agreement  does  state  that  "vehicle 
testing  will  be  permitted  to  qualify  new 
paramt'tP'-s  but  not  to  mod'.fy  the 
coefficients  of  existing  mode! 
parameters"  and  further  states  that  as 
new  parameters  are  added  to  the 
complex  model,  the  mode!  shali  be  used 
to  quantify  the  effect  of  the  new 
parameters.  To  the  extent  that  the 
proposals  in  this  section  go  beyond 
those  discussed  in  the  NPRM  or  outlined 
in  the  agreement,  EPA  believes  that  they 
are  consistent  with  the  intent  of  the 
agreement  and  the  provisions  of  the  Act. 
Comments  are  requested  on  the  specific 
proposals  presented  in  this  section. 

A.  Purposes.  Objectives,  and  Limitations 
of  Vehicle  Testing 

1.  Purpose  of  Vehicle  Testing 

Vehicle  testing  is  the  primary  way 
that  the  effects  of  various  gasoline 
formulations  on  motor  vehicle  emissions 
can  be  determined.  As  described  above 
and  in  the  NPR.M,  data  from  vehicle 
testing  programs  forms  the  bulk  of  the 
basis  for  the  simple  model  described 
above.  This  will  also  be  the  case  for  the 
complex  model  when  it  is  devtlnped.  At 
the  same  time,  when  the  subiect  of  fuel 
certification  by  vehicle  testing  is 
discussed,  most  people  envision  a  single 
test  program  of  two  or  three  fuels  with 
the  decision  to  certify  being  denved 
solely  from  the  results  of  this  single  test 
program. 

EPA  believes  that  fuel  certification 
through  such  a  single  test  program  is 
inherendy  less  reliable  than  certification 
through  a  testing  based  model  due  to  the 
strong  likelihood  that  a  far  greater 
amount  of  testing  was  used  to  develop 
the  model  than  that  involved  in  any 
single  test  program  and  due  to  the  "fact 
that  the  potentially  varying  ami 
conflicting  results  of  numerous  test 
programs  can  be  considered  together  in 
a  model.  Even  when  no  other  data  on 
the  emissions  effect  of  a  fuel  parameter 
exists,  the  statistical  variance 
associated  with  any  limited  testing 


'*  The  distinLDori  r)t>twe«>n    ai;g7r;eni,n)i    ihe 
complex  model  through  vehit  le  testing  and 
"revising"  the  model  itself  is  discussed  more  fully  In 
Section  UlAl. 


program  raises  the  concern  that  a  fuel 
will  show  emission  effects  during  testing 
that  would  not  occur  in-use. 

Therefore.  EPA  proposes  that  testing 
only  be  permitted  m  conjunction  with 
the  models  to  augment  them  where  fuel 
effects  on  emissions  are  not  covered  in 
the  m.odeis.  A  distinction  is  drawn 
between  "augmenting'"  a  model  and 
"updating"  or  "revising"  a  model. 
Augmentation  involves  modifying  a 
models  predicted  emission  effects 
based  on  the  results  of  vehicle  testing 
submitted  to  EPA  by  industry  that 
quantify  the  emission  effects  of  new 
parameters  or  the  extension  of  emission 
effects  from  already-included 
parameters,  as  discussed  at  length  in 
this  section.  Augmentations  to  a  model 
would  be  valid  for  a  limited  period  of 
time  and  would  apply  only  to  those  fuel 
suppliers  requesting  the  use  of  the 
augmentation  or  claiming  emission 
effects  from  the  fuel  parameter  for 
which  the  augmentation  was  developed. 
Augmentations  would  be  permitted  on  a 
temporary  basis  only  as  discussed 
below  in  Section  IJ1.A.5.  Updates  or 
revisions  to  a  model  would  involve  * 
changes  to  the  base  model  (to  which 
further  augmentations  would  be 
applied),  and  would  affect  all  fuel 
suppliers.  Revisions  to  the  model  would 
be  developed  by  EPA  and  are  expected 
to  involve  a  rulemaking  process. 
Revisions  may  involve  new  parameters, 
extension  of  the  effects  of  already- 
included  parameters,  or  changes  to  the 
coefficients  of  already-included 
parameters.  EU'A  generally  envisions 
that  augmentations  that  are  valid  at  the 
time  the  mode!  is  being  revised  would 
be  proposed  as  revisions  to  the  model. 
Although  it  is  hkely  that  any  such 
augmentations  would  be  proposed  and 
accepted  as  a  revision  to  the  model 
given  the  extent  of  the  data  required  for 
the  augmentation,  whether  such 
augmentations  would  be  proposed  and 
finalized  as  revisions  to  the  model 
would  depend  on  the  level  of  statistical 
confidence  m  the  test  result,  various 
factors  such  as  the  existence  of  valid 
concerns  with  the  original  data  since  the 
time  of  the  augmentation,  and  test 
results  or  other  data  obtained  by  EPA  or 
other  parties  that  dispute  the 
conclusions  drawn  from  the  testing 
performed  for  the  augmentation.  The 
most  likely  time  for  concerns  with  the 
original  data  to  come  to  light  would  be 
in  comments  provided  on  a  proposal.  As 
a  result,  in  most  instances,  EPA  would 
anticipate  that  augmentations  would  be 
proposed  as  revisions  to  the  model. 

As  discussed  in  Section  II,  data  with 
which  to  develop  an  emission  model  is 
hmited  for  many  fuel  parameters.  The 


simple  model  includes  only  some  of  the 
fuel  parameters  that  are  known  to  have 
an  effect  on  emissions.  EPA  has  chosen 
to  include  in  the  simple  model  only 
those  parameters  for  which  the  emission 
effects  have  been  quantified  with 
sufficient  assurance  to  justify  their 
inclusion.  The  complex  model  required 
for  use  in  1997  and  to  be  released  in 
1993  is  intended  to  include  a  number  of 
additional  parameters  whose  effects  on 
emissions  are  now  being  substantiated 
and  quantified  through  ongoing  Agency 
and  industry  test  programs.  These 
parameters  include  sulfur,  T90,  and 
olefins.  Additional  parameters  which 
affect  emissions  will  periodically  be 
incorporated  in  the  complex  model  as 
they  are  discovered  and  quantified  over 
time.  In  order  to  encourage  fuel 
suppliers  to  identify  and  develop 
innovative  and  cost  effective  fuel 
reformulations  that  reduce  emissions 
and  to  permit  their  use  prior  to  such  time 
as  they  could  be  incorporated  into  the 
complex  model.  EPA  considers  the  use 
of  vehicle  testing  to  augment  the  models 
to  be  an  important  alternative  to  fuel 
certification  by  modeling  alone. 

2.  Objectives  of  the  Vehicle  Testing 
Process  Under  the  Simple  Model 

EPA  believes  that  fuels  certified  by 
vehicle  testing  should  be  evaluated  in 
conjunction  with  the  most  complete 
emission  model  available  to  more 
accurately  determine  the  emission 
benefits  of  the  fuels  being  tested. 
Therefore,  EPA  proposes  that  with  the 
following  exception,  vehicle  testing  not 
be  permitted  to  augment  the  simple 
model.  Approval  to  use  oxygenates  at 
concentrations  greater  than  2.7  weight 
percent  oxygen  in  the  form  of  MTBE  '• 
or  2.1  weight  percent  oxygen  in  the  form 
of  other  oxygenates,  up  to  the  waivered 
limit  for  the  oxygenate  in  question, 
would  require  the  submittal  to  EPA  of 
data  that  demonstrates  that  the 
oxygenate  in  question  does  not  increase 
NOx  emissions.  EPA  would  evaluate 
such  data,  along  with  data  already 
available  and  obtained  from  other 
sources,  and  process  such  petitions 
expeditiously.  For  such  fuels,  VOC  and 
toxics  emissions  would  still  be 
determined  using  the  simple  model. 
States  would  be  permitted  to  prohibit 
specific  oxygenates  in  non-VOC 
controlled  reformulated  gasolines  at 
levels  in  excess  of  2.1  weight  percent 
oxygen  (2.7  weight  percent  oxygen  in  the 


'•Note  that  the  waivered  limit  for  MTBE 
correspoml*  to  an  OTtyjfen  concentration  of  2-7 
weight  percent.  Hence  i  fuel  (upplier  wishing  to  use 
MTBE  at  greater  cotKcntrations  would  have  to 
complete  the  waiver  proceas  at  well  at  the  vehicle 
letting  procett  outlined  in  thli  section. 
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form  of  MTBE)  as  per  section  II.A.2 
unless  the  Administrator  finds  that 
specific  oxygenates  do  not  increase 
NOx  at  higher  levels.  4f  the 
Administrator  were  to  make  such  a 
finding,  the  oxygenate  in  question  would 
be  permitted  in  reformulated  gasolines 
up  to  the  level  specified  in  the  finding 
without  further  restriction. 

EPA  further  proposes  that  to  obtain 
approval  to  use  an  oxygenate  at  such 
elevated  levels,  a  formal  vehicle  testing 
program  to  augment  the  simple  model  be 
"equired  as  outlined  in  this  section. 
Based  on  results  from  the  testing 
program,  petitioners  would  have  to 
demonstrate  that  the  oxygenate  at  such 
concentrations  does  not  increase  NOx 
emissions.  For  such  fuels.  VOC  and 
toxics  emissions  still  would  be 
determined  using  the  simple  model.  EPA 
requests  comment  on  whether  less 
burdensome  requirements  (relative  to 
those  outlined  in  the  remainder  of 
section  III.)  are  appropriate  for 
oxygenate  concentrations  between  2.1 
and  2.7  weight  percent  oxygen,  and  if  so. 
what  such  requirements  should  be. 

3  Objectives  of  the  Vehicle  Testing 
Process  Under  the  Complex  Model 

EPA  believes  that  the  objective  of 
testing  under  the  complex  model  should 
be  to  evaluate  the  emission  effects  of 
fuels  whose  emission  effects  cannot  be 
adequately  represented  by  the  model. 
Such  fuels  would  include  fuels  claiming 
emission  effects  from  parameters  not 
mcluded  in  the  complex  model  as  well 
as  fuels  containing  complex  model 
parameters  at  levels  beyond  the  range 
covered  by  the  model.  Without  this 
constraint,  it  may  be  possible  for  a  fuel 
producer  to  use  the  statistical  variance 
associated  with  testing  to  demonstrate 
emission  effects  through  the  testing 
option  which  would  not  be 
demonstrated  in-use,  when  tested  to  a 
greater  degree,  or  when  modeled.  For 
example,  a  fuel  that  would  fail  to  meet 
the  VOC  requirement  by  a  small  margin 
when  evaluated  under  the  complex 
model  could  be  tested  and  potentially 
pass  due  to  the  testing  error  associated 
with  any  vehicle  testing  program.  In 
addition,  allowing  testing  of  existing 
modeled  parameters  would  essentially 
make  the  complex  model,  and  thus,  the 
emission  performance  standards,  a  fluid 
target.  Fuel  producers  would  lose  the 
certainty  associated  with  a  fixed  model 
and  the  confidence  that  their  capital 
investments  will  be  useful  for  at  least  a 
fixed  amount  of  time.  Therefore,  EPA 
proposes  that  vehicle  testing  be  used 
only  fo  determine  the  emission  effects  of 
the  parameter(s)  not  adequately 
represented  by  the  complex  model.  The 
complex  model  would  be  used  to 


determine  the  emission  effects  of  fuel 
parameters  covered  by  the  model  since 
the  model  would  likely  be  based  on 
more  data  than  would  be  generated  by 
any  individual  test  program.  The 
emission  effects  of  the  fuel  in  question 
would  be  determined  by  combining  the 
emission  effects  determined  through 
vehicle  testing  with  the  emission  effects 
predicted  by  the  complex  model. 
Furthermore.  EPA  proposes  that  each 
testing  program  be  used  to  identify  the 
effects  of  only  one  new  fuel  parameter, 
unless  the  changes  in  other  fuel 
parameters  are  a  natural  and  inherent 
consequence  of  the  primary  fuel 
modification.  These  proposals,  taken 
together,  would  alleviate  the  concerns 
raised  above. 

In  addition.  EPA  proposes  that  fuel 
suppliers  opting  to  augment  the  complex 
model  through  vehicle  testing  must 
examine  the  extent  to  which  emissions 
are  affected  when  fuels  containing  the 
fuel  parameterfs)  being  tested  are  mixed 
with  other  fuels.  The  Agency  is 
concerned  with  two  potential  problems 
when  different  fuels  are  combined.  First, 
the  emission  effects  of  a  parameter,  as 
determined  from  vehicle  testing,  may 
not  behave  linearly  as  fuels  with  one 
level  of  the  parameter  are  mixed  with 
fuels  with  different  levels  of  the  same 
parameter.  The  degree  to  which  this 
process  occurs  is  referred  to  in  this 
notice  as  the  parameter's  dilution  effect. 
Second,  the  emission  effects  of  various 
fuel  parameters  may  be  affected  by  the 
presence  or  level  of  other  fuel 
parameters.  The  degree  to  which  this 
process  occurs  is  referred  to  in  this 
notice  as  the  interactive  effect.  If  such 
effects  were  to  be  present,  actual 
emission  performance  of  the  fuel 
mixture  in-use  could  be  worse  than  the 
emission  performance  predicted  from 
the  complex  model  augmented  by 
vehicle  testing  results.  Therefore,  EPA 
proposes  that  the  testing  process  be 
structured  so  as  to  identify  dilution  and 
interactive  effects.  Since  the  presence  of 
adverse  dilution  and  interactive  effects 
could  seriously  undermine  the  in-use 
effectiveness  of  this  program,  EPA 
believes  that  the  only  alternative  to 
testing  for  such  effects  would  be  to 
segregate  the  fuel  in  question  throughout 
the  distribution  system.  Even  this 
alternative  may  not  be  fully  satisfactory, 
since  such  fuels  would  still  be  mixed 
with  other  fuels  in  vehicle  fuel  tanks. 

4.  Limitations  on  Vehicle  Testing 

In  addition  to  the  hmitations  on 
testing  described  in  the  previous  two 
sections.  EPA  proposes  that  petitioners 
be  required  to  obtain  advance  approval 
from  the  Agency  for  proposed  vehicle 
testing  programs.  EPA  would  only 


consider  petitions  to  augment  the  model 
based  on  the  results  of  approved  testing 
programs.  EPA  would  further  retain  the 
discretion  to  evaluate  other  data  when 
evaluating  petitions  to  augment  the 
complex  model  and  when  determining 
the  nature,  extent,  and  limitations  of  the 
augmentation. 

Petitioners  would  be  required  to 
include  the  following  information  when 
submitting  a  test  program  plan  for 
approval;  the  fuel  parameter  to  be 
evaluated  for  emission  effects;  the 
number  and  description  of  vehicles  to  be 
used  in  the  test,  including  nwdel  year, 
model  name.  VIN  number,  mileage, 
emission  performance,  and  technology 
type;  the  fuels  to  be  used  in  the  testing 
program,  characterized  as  defined  in 
section  B.4.;  the  pollutants  and  emission 
categories  intended  to  be  evaluated;  the 
methods  and  precautions  to  be  used  to 
ensure  that  the  effects  of  the  parameter 
in  question  are  independent  of  the 
effects  of  other  parameters  already 
mcluded  m  the  complex  model;  a 
description  of  the  quality  assurance 
procedures  to  be  used  during  the  test 
program,  and  the  identity  and  location 
of  the  oraanization  performing  the 
testing.  For  test  programs  that  focus  only 
on  exhaust  emissions,  petitioners  would 
have  to  include  a  justification  as  to  why 
nonexhaust  emissions  should  be 
assumed  to  be  unaffected  by  the  fuel 
parameter  in  question.  EPA  fully 
anticipates,  and  would  encourage 
petitioners  to  submit  the  information 
hsted  above  in  stages  beginning  with  the 
most  general  and  ending  with  the  most 
specific  in  order  to  streamline  the 
approval  process  and  eliminate  wasted 
effort.  EPA  would  provide  petitioners 
with  a  justification  for  rejection  of  a 
proposed  testing  program  that  fails  to 
provide  adequate  information  and 
assurances  as  describeu  above. 
Rejected  programs  could  be  modified  to 
address  Agency  concerns  and  re- 
submitted for  approval.  These 
provisions  would  provide  the  Agency 
with  greater  assurance  that  petitioners 
would  not  selectively  report  test  results 
to  the  Agency  that  support  their 
petitions.  Petitioners  would  still  be  able 
to  "game"  the  testing  process  by  pre- 
screening  vehicles  to  obtain  a  test  fleet 
with  the  desired  sensitivity  to  the 
proposed  parameter.  However,  such  a 
test  r.eet  would  have  to  be  re-tested  as 
part  of  the  forma!  test  program  and 
hence  would  be  subject  to  the  variability 
inherent  in  vehicle  testing,  which  would 
tend  to  reduce  the  gaming  benefits  from 
.pre-8creening.  EPA  believes  that  the 
risks  and  costs  associated  with  re- 
testing  would  dissuade  petitioners  from 
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attempting  to  manipulate  the  testing 

process  in  this  manner. 

EPA  further  proposes  that  the  results 
of  all  approved  testing  programs  be 
submitted  to  the  Agency,  e\en  if  the 
parameter  in  question  proves  not  to 
provide  an  emission  benefit.  The 
Agency  believes  this  requirement  is 
necessary  to  ensure  that  ai!  available 
data  IS  at  the  Agency  s  disposal  when 
evaluating  proposed  augmentations  to 
the  complex  model  and  when  updating 
the  model  itself.  EPA  does  not  intend  to 
use  this  provision  to  limit  legitimate, 
innovative  test  programs.  Rather.  EPA  is 
only  interested  in  preventing  the 
creation  of  artificial  fuel  parameters  that 
claim  to  be  the  source  of  emission 
effects  which  are  in  reality  onl>  normal 
statistical  variability. 

For  example,  a  fuel's  10  percent 
distillation  point  (TlO)  is  closely  related 
to  its  RVP.  A  testing  program  to  identify 
the  effects  of  TlO  may  indicate  that  an 
emission  effect  from  TlO  exists  when  the 
effect  is  actually  due  to  differences  in 
the  fuels'  RVPs  or  to  statistical 
variability.  At  the  same  time,  some 
measure  of  a  fuel's  volatility  above  100 
°F  (the  RVP  test  is  conducted  at  \0Q  T) 
could  be  very  relevant  to  running  losses, 
where  tank  temperatures  can  reach  120- 
135  T.  A  proposed  test  program  to 
identify  the  effects  of  TlO  would  require 
the  petitioner  to  identify  specific 
measures  to  be  taken  to  isolate  the 
emission  effects  of  TlO  from  those  of 
RVP,  which  is  anticipated  to  be  included 
in  the  complex  model.  In  this  example, 
EPA  might  require  that  the  candidate 
and  candidate-baseline  fuels  contain 
identical  RVP  levels.  This  provision 
would  eliminate  one  potential  means  by 
which  petitioners  would  be  able  to 
"gam.e"  the  testing  process  and  produce 
fuels  that  meet  requirements  under  the 
model  but  do  not  meet  requirements  in- 
use. 

5.  Duration  of  Acceptance  of  Emission 
Effects  Determined  by  Vehicle  Testing 

The  .Agency  is  concerned  that  fuel 
suppliers  not  be  allowed  to  claim 
emission  effects  in  perpetuity  based  on 
the  testing  program  described  in  this 
section  due  to  the  lower  statistical 
confidence  in  the  effects  compared  to 
those  included  in  an  updated  complex 
model.  The  Agency  also  recognizes  the 
need  for  fuel  suppliers  to  recoup 
investments  made  to  reformulate 
gasoline,  including  investments  to  utilize 
the  emission  effects  identified  through 
vehicle  testing.  EP.A  therefore  proposes 
that  petitioners  be  permitted  to  use 
emission  effects  determined  through 
vehicle  testing  only  for  a  limited  period 
of  time.  In  general,  this  period  of  time 
would  extend  until  an  updated  version 


of  the  complex  model  takes  effect.  As 
discussed  in  section  1.  EPA  anticipates 
that  most  currently  \ahd  augmentations 
to  the  complex  model  would  be 
proposed  for  inclusion  in  the  updated 
model.  Assuming  that  no  serious,  valid 
comments  were  received  arguing  against 
inclusion,  such  augmentations  would  be 
included  in  the  updated  model.  Updates 
to  the  complex  model  will  be  proposed 
no  more  than  five  years  apart.  Since 
some  augmentations  may  be  in  place  for 
a  relatively  short  period  of  time  before 
the  model  is  next  updated,  the  Agency 
may  not  be  able  to  adequately  assess 
the  augmentation.  However,  if  a 
proposed  update  to  the  complex  model 
is  issued  withm  three  years  of  the  time 
at  which  the  augmentation  takes  effect, 
then  in  certain  circumstances,  fuel 
suppliers  would  be  permitted  to 
continue  using  '.he  augmentation  to 
determine  the  emission  effects  of 
reformulated  gasolines. 

Specifically,  if  the  .A.gency  does  not 
formally  accept,  reiect,  or  modify  the 
augmentation  in  question  for  inclusion 
in  the  updated  complex  model,  then  the 
augmentation  would  remain  available 
until  the  next  update  to  the  model  takes 
effect.  If  the  Agency  reviews  the 
augmentation  and  either  excludes  the 
augmentation  entirely  or  includes  the 
augmentation  in  a  modified  form,  then 
the  augmentation  would  remain 
available  for  five  years  from  the  date 
the  augmentation  took  effect  or  for  three 
years  of  fuel  production,  whichever  is 
shorter.  This  provision,  however,  would 
apply  only  to  those  refiners  that  either 
contributed  50  percent  or  more  of  the 
costs  directly  attributable  to  testing  in 
support  of  the  augmentation,  or  that 
have  already  begun  producing  a  fuel 
utilizing  the  augmentation  at  the  time  of 
the  proposal.  In  the  latter  case,  the 
refiner  would  be  able  to  continue 
producing  fae!  utilizing  the 
augmentation  up  to  the  maximum 
fraction  of  fu3l  production  which  had 
previously  utilized  the  augmentation 
and  only  to  the  extent  (on  average)  that 
the  augmentation  had  been  used  (e.g..  up 
to  or  down  to  the  average  concentration 
or  level  of  a  new  parameter  or  the 
extension  of  an  existing  parameter). 
Fuel  suppliers  not  meeting  either  of 
these  two  criteria  would  be  able  to  use 
the  augmentation  until  the  date  the 
update  to  the  model  is  promulgated.  The 
minimum  allowable  period  of  five  years 
from  augmentation  approval  or  three 
years  of  production  of  a  certified  fuel, 
whichever  is  shorter,  is  intended  to 
provide  fuel  suppliers  which  invested 
substantially  in  the  augmentation 
through  either  vehicle  testing  or  refinery 
modifications  with  essentially  the  same 


period  of  time  to  recoup  the  costs 
regardless  of  when  EPA  grants  them  the 
augmentation.  By  restricting  the 
continued  use  of  the  augmentation  only 
to  those  fuel  suppliers  who  would 
otherwise  be  most  economically 
disadvantaged,  EPA  believes  it  can 
minimize  the  environmental  detriment 
that  might  otherwise  occur.  EPA 
requests  comment  on  this  proposal. 

EPA  further  proposes  that 
augmentations  to  the  model  for  the 
effects  of  a  given  parameter  over  a 
particular  range  be  permitted  only  once. 
Whether  the  emission  effects  of  a 
parameter  are  either  included  in  an 
updated  model  or  not,  once  the 
minimum  time  period  for  use  of  a  model 
augmented  with  the  effects  of  that 
parameter  has  expired,  the 
augmentation  can  neither  be  used  or 
renewed  (even  with  data  from  a  second 
identical  test  program).  Further  testing 
would  be  permitted,  however,  to  provide 
EPA  with  the  additional  data  needed  to 
include  the  effect  in  a  future  update  to 
the  model. 

6.  Application  of  Augmentations 

The  testing  process  outlined  in  this 
section  is  focused  on  certifying  a 
specific  fuel  with  a  specific 
concentration  of  the  relevant 
paramefer{s).  However,  fuel  suppliers 
may  wish  to  produce  a  range  of  fuels 
incorporating  parameters  for  which 
testing  has  already  been  performed 
without  having  to  repeat  the  testing 
process.  The  Agency  recognizes  the 
need  to  preserve  flexibility  for  fuel 
suppliers  given  variations  in  crude  oil 
feedstocks  and  the  refining  process. 
However,  the  Agency  also  recognizes 
the  need  to  ensure  the  emission 
reduction  benefits  of  fuels  deemed  to  be 
reformulated  gasolines  are  actually 
achieved  in-use.  The  emission  benefits 
of  parameters  as  determined  through 
testing  of  particular  fuel  formulations 
are  difficult  to  extrapolate  to  other 
formulations  due  to  potential  interactive 
and  dilution  effects.  EPA  therefore 
proposes  that  fuel  suppliers  be 
permitted  to  claim  the  emission  effects 
of  parameters  determined  through 
vehicle  testing  for  other  fuels  subject  to 
the  following  conditions.  First,  the 
concentration  of  the  parameter  must  not 
exceed  the  concentration  of  the 
parameter  in  the  candidate  fuel  for 
which  testing  was  performed  if 
increasing  the  concentration  of  the 
parameter  is  beneficial  to  emissions,  or 
be  less  than  the  candidate  fuel 
concentration  of  the  parameter  if  the 
opposite  is  true,  since  the  emission 
effects  of  the  parameter  at  such  levels 
would  not  be  known.  For  example,  if 
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testing  of  an  emission-reducing  additive 
at  concentrations  in  excess  of  5  percent 
had  never  been  performed,  then  that 
additive  would  not  be  permitted  at 
concentrations  in  excess  of  5  percent: 
further,  if  a  naturally-occurring 
emission-increasing  ingredient  had 
never  been  tested  in  reformulated 
gasoline  at  concentrations  less  than  10 
percent,  then  gasolines  would  not  be 
given  credit  for  any  marginal  emission 
benefits  of  the  ingredient  at 
concentrations  of  less  than  10  percent. 
Second,  the  parameter  may  only  be 
introduced  into  fuels  containing 
parameters  for  which  interactive  effects 
with  the  parameter  in  question  have 
been  tested  as  described  in  section 
III.B.6.  This  requirement  would  help 
assure  that  the  emissions  benefits 
predicted  for  a  given  fuel  are  actually 
achieved  in-use  by  preventing  fuel 
suppliers  from  introducing  fuels  with 
unknown  and  potentially  unfavorable 
interactive  effects  into  the  fuel  supply. 

7  Exclusive  Rights.  Confidentiality,  and 
Public  Comment  on  Proposed 
Augmentations 

The  Agency  recognizes  that  the 
provision  of  exclusive  rights  for  the  use 
of  emission-affecting  parameters  to  fuel 
suppliers  who  conduct  vehicle  testing 
may  encourage  more  testing  than. would 
occur  without  exclusive  rights. 
However,  the  Agency  also  recognizes 
that  provision  of  exclusive  rights  may 
increase  the  overall  cost  of  the 
reformulated  gasoline  program,  since 
cost-saving  reformulation  methods 
would  not  be  freely  available.  The 
Agency  further  recognizes  that  the 
regulatorj'  burden  of  administering  a 
system  of  exclusive  rights  would  be 
significant  and  does  not  believe  that  the 
benefits  of  such  a  system  (in  the  form  of 
more  rapid  innovation)  would  justify  its 
costs  (in  the  form  of  less-widespread 
adoption  of  innovations  once  discovered 
and  higher  administrative  costs). 
Further,  there  is  some  question  whether 
EPA  would  have  statutory  authority  to 
grant  such  exclusive  rights,  and  in  any 
case  fuel  suppliers  are  able  to  apply  for 
patents  on  additives  or  reformulation 
process  technology  independent  of  any 
administrative  system  of  exclusive 
rights  for  emission  effects  identified 
through  vehicle  testing.  Therefore.  EPA 
proposes  that  any  fuel  supplier  be 
permitted  to  utilize  any  emission  effect 
identified  through  vehicle  testing. 
subject  to  the  constraints  of  patent  law 
or  other  applicable  legal  restrictions. 
EPA  requests  comment  on  this  approach 
and  on  whether  it  might  discourage  the 
development  of  innov^ative  formulations 
not  protected  by  patents  or  other 
applicable  legal  restrictions.  EPA  also 


requests  comment  on  whether  the 
expected  benefits  of  any  additional 
innovations  that  may  be  stimulated  by 
the  granting  of  exclusive  rights  would 
warrant  the  regulatory  burden  and 
reduced  market  efficiency  associated 
with  a  system  of  exclusive  rights.  EPA 
also  invites  comments  on  its  statutory 
authority  to  grant  exclusive  rights. 

The  Agency  also  recognizes  that, 
given  the  costs  of  vehicle  testing  and 
reformulated  gasoline  production,  fuel 
suppliers  may  wish  to  keep  vehicle 
testing  results  confidential  for 
competitive  reasons.  However, 
confidentiality  would  eliminate  the 
possibility  of  public  comment  on 
proposed  augmentations  to  the  model. 
The  Agency  anticipates  that  public 
comment  on  proposed  updates  to  the 
model  would  be  permitted,  since  model 
updates  would  be  subject  to  the 
rulemaking  process.  The  Agency  also 
proposes  that  public  comment  on 
requests  by  fuel  producers  to  augment 
the  models  through  vehicle  testing  also 
be  permitted.  Providing  for  comment 
would  allow  interested  parties  to  review 
and  comment  on  the  testing  process 
employed  and  to  submit  supporting  or 
countervailing  data.  Further,  since 
proposed  augmentations  to  the  model 
would  be  likely  to  be  considered  for 
inclusion  in  future  updates  to  the 
complex  model,  other  fuel  suppliers  may 
have  a  significant  interest  in  evaluating 
the  impact  of  the  proposed 
augmentation  on  their  fuels  and.  in  some 
cases,  may  undertake  additional  testing 
to  confirm  or  disprove  the  proposed 
emission  effect.  The  Act  provides  the 
Agency  with  180  days  to  act  on  requests 
for  fuel  certification,  which  the  Agency 
interprets  to  include  verification  of 
vehicle  test  results  once  a  petition  to 
augment  the  model  is  complete.  EPA 
believes  that  this  time  is  sufficient  to 
permit  public  comment  on  vehicle  test 
results.  The  Agency  recognizes  that 
provision  for  public  comment  implies 
that  vehicle  testing  results  could  not  be 
treated  as  confidential  business 
information;  however.  EPA  believes  the 
potential  gains  in  the  quantity  and 
quality  of  data  used  to  determine 
augmentations  are  significant,  and 
outweigh  the  potential  benefits  from 
additional  testing  that  might  be 
encouraged  by  treating  the  information 
as  confidential.  EPA  requests  comment 
on  the  proposals  outlined  above 
regarding  non-exclusivity  of  rights  to  use 
emission  effects  established  through 
vehicle  testing  and  the  opportunity  for 
public  comment. 


B.  General  Vehicle  Test  Pmi^ram 
Requirements 

1.  Seasonal  Variation  in  Testing 
Requirements 

In  order  to  be  certified  as 
reformul.ited,  a  gasoline  must  met-t  VOC 
emission  requirements  in  the  high  ozone 
season;  separate  toxic  emission 
requirements  in  summer  and  winter  or 
on  an  averaged  year-round  basis;  and 
NOx  emission  requirements  and  the 
oxygen,  benzene,  and  heavy  metal 
content  requirements  year-round  (see 
section  HI  of  the  NPRM.)  As  discussed 
in  Section  II  of  this  notice,  the  Agency 
does  not  have  sufficient  data  to  mode! 
winter  emissions.  While  differences 
between  the  effects  of  fuel  parameters 
under  summer  and  winter  conditions 
beyond  those  discussed  in  Section  II 
may  exist,  the  Agency  does  not  have 
any  evidence  to  date  to  suggest  that 
they  are  significant.  Therefore,  EPA  will 
apply  the  model  developed  for  summer 
emissions  to  winter  fuels  as  well  for 
purposes  of  determining  their  VOC 
emissions.  The  Agency  is  concerned  that 
allowing  winter  testing  for  some  fuel 
parameters  while  modeling  the  effects  of 
other  parameters  based  on  summer 
emission  data  creates  the  possibility  of 
"gaming"  the  testing  process.  Fuel 
suppliers  could  use  the  summer  mode!  to 
determine  the  effects  of  parameters  that 
would  behave  unfavorably  under  winter 
conditions  and  use  winter  testing  to 
determine  the  effects  of  parameters  that 
would  behave  favorably  under  winter 
conditions.  This  possibility  may  result  in 
fuels  being  certified  for  winter  use 
(through  a  combination  of  winter  testing 
and  summer  modeling]  that  result  in 
smaller  emission  reductions  in-use  than 
are  intended  by  the  Act  or  than  would 
occur  by  using  the  summer  model. 
Therefore,  EPA  proposes  at  this  time 
that  all  testing  be  performed  under 
summer  ambient  conditions.  The 
Agency  requests  comment  on  this 
proposal,  on  whether  winter  testing 
should  be  permitted,  and  on  the 
potential  for  gaming  if  winter  testing 
were  permitted. 

2.  Pollutants  To  Be  Measured 

When  testing  to  augment  the  simple 
model  (i.e.,  fuels  containing  oxygenates 
at  levels  beyond  those  covered  by  the 
model).  EPA  proposes  that  only  the 
exhaust  emissions  of  carbon  monoxide 
(CO),  carbon  dioxide  (CO2I, 
hydrocarbons,  and  nitrogen  oxides 
(NOx)  be  reported.  While  only  the  NOx 
measurement  would  be  used  to 
determine  whether  the  oxygenate  at  the 
levels  in  question  increases  .\'0x 
emissions,  the  Agency  believes  the 
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reporting  of  the  other  emission 
measurements  would  be  necessary  for 
test  vahdation  purposes  and  would  add 
little,  if  any.  cost  to  the  test  program. 

To  the  extent  testing  is  performed  to 
augment  the  complex  model.  EP.A 
proposes  that  it  be  performed  to 
determine  the  emission  effects  on  all  the 
pollutants  covered  by  the  reformulated 
gasoline  certification  requirements, 
including  toxics.  (As  discussed  above, 
carbon  monoxide  and  carbon  dioxide 
emissions  should  be  measured  to  perm.it 
validation  of  test  results.)  Failure  to 
have  such  a  requirement  could  allow 
fuel  producers  to  "game"  the 
certification  requirements  by  permitting 
them  to  utilize  the  modeling  option  for 
one  pollutant  when  it  would  be 
advantageous  and  the  test  results  for 
another  pollutant  when  it  would  be 
advantageous.  Certified  reformulated 
gasolines  may  then  not  meet  all  of  the 
applicable  emission  reduction 
requirements  in-use.  For  example,  the 
model  augmented  by  test  results  may 
indicate  that  a  fuel  m.eets  the  VOC 
requirement  but  fails  the  toxics 
requirement,  while  the  mode!  alone  may 
indicate  that  the  fuel  meets  the  toxics 
requirement.  Allowing  the  petitioner  to 
claim  the  toxics  emission  effects 
predicted  by  the  model  while  claiming 
VOC  benefits  determined  through 
testing  would  ignore  fuel  effects  on 
toxics  that  may  not  be  addressed  by  the 
model. 

Testing  costs  could  be  significantly 
reduced  if  only  VOC  and  .N'Ox  emissions 
were  measured  by  testing,  and  toxics 
emissions  were  allowed  to  be  modeled. 
However,  since  the  testing  option  could 
only  be  used  when  the  candidate  fuel's 
parameters  fall  outside  of  the  range  of 
the  model.  EPA  believes  that  seldom 
will  adequate  information  be  available 
to  allow  toxics  emissions  to  be 
adequately  modeled  if  adequate 
information  was  not  available  to  do  so 
for  VOC  and  NOx.  If  a  fuel  parameter  is 
expected  to  affect  VOC  or  NOx  and  is 
not  covered  by  the  model,  toxics 
emissions  may  very  well  be  affected  and 
should  be  measured. 

However,  the  Agency  proposes  that 
automatic  testing  for  dilution  and 
interactive  effects  be  limited  to  NOx 
and  VOC  emissions.  As  discussed  in 
section  II,  toxics  emissions  are  largely 
(1)  due  to  specific  precursors  contained 
in  the  fuel  and  (2)  otherwise 
proportional  to  VOC  emissions. 
Therefore.  EPA  expects  that  any  dilution 
or  interactive  effects  for  toxics 
emissions  should  result  from  such 
effects  on  VOC  emissions.  However. 
EPA  reserves  the  right  to  require  that 
toxics  be  measured  during  such  t."sting 


when  evidence  exists  that  adverse 
dilution  and  interactive  effects  may 
exist  for  toxics  and  not  VOC  and  NOx 
emissions. 

Furthermore,  as  discussed  more  fully 
in  section  III.D,  the  Agency  proposes 
that  in  most  cases  duplicate  testing  not 
be  required  for  the  measurement  of 
toxics  emissions.  This  would  also 
reduce  the  testing  costs  associated  with 
evaluating  the  toxics  emission  impacts 
of  the  fuel  parameter  in  question. 

To  better  optimize  the  test  program 
for  the  particular  fuel  parameter  being 
evaluated,  the  Administrator  may 
approve  a  request  to  waive  certain  of 
the  pollutant  measurement  requirements 
proposed  in  this  section.  Any  such 
waiver  would  have  to  be  obtained  in 
advance.  A  request  for  such  a  waiver 
should  include  an  adequate  justification 
for  the  requested  change,  including  the 
rationale  for  the  request  and  supporting 
data  and  information.  Such  a  request 
must  justify  the  reason  that 
measurement  of  certain  pollutants  is 
clearly  not  necessary,  and  identify  those 
pollutants  for  which  additional  testing 
may  be  warranted.  An  example  might  be 
a  petition  that  reducing  the 
concentration  of  a  certain  high 
molecular  weight  paraffin  decreased 
VOC  emissions  even  though  the  overall 
concentration  of  similar  paraffins 
remained  the  same.  In  this  case  the 
petitioner  may  be  able  to  justify  a 
reduced  need  for  toxics  measurement, 
since  the  concentration  of  one  high 
molecular  weight  parafTin  relative  to 
that  of  another  would  not  be  expected  to 
impact  toxics  concentrations  in  the 
exhaust.  However,  given  the  uncertainty 
associated  with  such  a  fuel  change 
significantly  affecting  VOC  emissions,  a 
greater  amount  of  testing  may  be 
justified  for  VOC  emissions  to  enable  a 
greater  degree  of  statistical  confidence 
in  the  test  results.  As  a  result,  the  fuel 
supplier  may  be  able  to  justify  to  EPA 
that  a  greater  amount  of  testing  for  VOC 
emissions  and  a  lesser  amount  of  testing 
for  toxics  emissions  may  be  warranted. 

3.  Types  of  Emissions  to  be  Monitored 

Under  this  rulemaking,  when  testing 
oxygenates  to  augment  the  simple 
model,  the  only  pollutant  of  interest  is 
NOx.  EPA  therefore  proposes  that  such 
testing  involve  testing  for  exhaust 
emissions  only,  since  NOx  is  present 
only  m  exhaust  emissions.  However. 
when  testing  to  augment  the  complex 
model,  NOx.  VOC.  and  toxics  emissions 
are  all  relevant  to  determining  the 
parameter's  emission  effects;  the  latter 
two  pollutants  occur  in  both  exhaust 
and  nonexhaust  emissions  Fuel 
parameters  that  affect  nonexhaust 
emissions  are  likelv  to  have  an  exhaust 


emission  effect  as  well,  while  the 
opposite  is  not  necessarily  true.  As  a 
result,  combining  testing  for  some 
emission  types  with  modeling  for  other 
emission  types  would  reduce  the  cost  of 
vehicle  testing  while  not  compromising 
the  integrity  of  the  testing  process,  while 
combining  testing  for  some  pollutants  or 
seasons  with  modeling  for  other 
pollutants  or  seasons  might  compromise 
the  integrity  of  the  testing  process.  EPA 
therefore  proposes  that  the  testing 
option  be  coordinated  with  the  modeling 
option  such  that  a  fuel  producer  could 
(1)  test  for  all  emission  types  (exhaust, 
evaporative,  running  losses,  and 
refueling);  (2)  test  for  exhaust, 
evaporative,  and  running  loss  emissions 
and  model  refueling  emissions,  or  (3) 
test  for  exhaust  emissions  only  and 
model  evaporative,  running  loss,  and 
refueling  emissions 

For  example,  the  producer  would 
likely  choose  to  test  for  all  emission 
types  if  the  parameter  in  question  were 
expected  to  favorably  affect  all  emission 
types.  However,  if  the  parameter  in 
question  were  expected  to  favorably 
affect  exhaust  and  running  emissions 
but  not  to  affect  refueling  emissions,  the 
producer  would  likely  choose  to  model 
refueling  emissions  while  testing  for  the 
other  emission  types.  If  the  parameter  in 
question  were  expected  to  affect 
exhaust  emissions  only,  the  fuel 
producer  would  likely  choose  to  test  for 
exharst  emissions  while  modeling 
evaporative,  running  loss,  and  refueling 
emissions  in  order  to  reduce  the  cost  of 
the  test  program. 

If  the  fuel  supplier  wishes  to  model 
nonexhaust  emissions  for  a  fuel  or  fuels 
undergoing  exhaust  emission  testing,  the 
fuel  supplier  would  have  to  demonstrate 
that  the  candidate  fuel's  nonexhaust 
emissions  can  be  determined  accurately 
by  the  complex  model.  Limitations  on 
the  applicability  of  the  complex  model 
will  be  included  in  the  complex  model 
rulemaking.  If  the  fuel  supplier  cannot 
demonstrate  compUance  with  these 
limitations  for  the  fuel  or  fuels  in 
question,  then  nonexhaust  emission 
testing  would  have  to  be  conducted. 

By  allowing  nonexhaust  emissions  to 
be  modeled  under  appropriate 
circumstances  even  though  exhaust 
emissions  are  determined  through 
testing,  EPA  believes  that  the  candidate 
fuel's  emissions  would  be  more 
accurately  determined,  and  testing 
resources  could  be  focused  on  those 
emission  effects  which  the  model 
predicts  with  the  least  degree  of 
certainty  (i.e.,  exhaust  emissions).  The 
model  will  be  based  on  emission  testing 
results  from  a  large  number  of  vehicles, 
resulting  in  greater  accuracy  from  using 
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the  model  to  predict  nonexhaust 
emissions  than  from  a  vehicle  testing 
program  if  the  fuel  can  be  modeled 
accurately.  Additionally,  by  freeing 
resources  for  testing,  the  results  from 
testing  could  then  be  used  to  improve 
the  models  over  the  long  run. 

4.  Test  fuels 

To  isolate  the  effects  of  compositional 
changes  on  emissions.  EPA  proposes 
that  a  candidate-baseline  fuel  be 
defined  and  produced  for  each 
candidate  fuel.  The  candidate-baseline 
fuels  would  help  ensure  that  emission 
effects  identified  through  vehicle  test 
programs  reflect  the  emission  effects  of 
the  parameter  in  question  rather  than 
the  normal  testing  variability  associated 
with  the  emission  effects  of  other 
parameters.  The  candidate-baseline 
fuels  also  would  more  closely  reflect  the 
properties  of  the  fuels  found  in-use  and 
would  more  closely  reflect  the 
P'operties  of  the  fuels  for  which  the 
parameter  effects  would  be  claimed.  The 
Clean  A;r  Act  baseline  fuel  would  not 
satisfy  these  requirements:  therefore. 
EPA  proposes  that  the  candidate- 
baseline  fuel  for  augmentation  of  the 
simple  model  contain  25  volume  percent 
aromatics.  1  volume  percent  benzene, 
and  no  o.xygenates;  have  an  RVP  of  8.1 
psi,  and  have  Clean  Air  Act  section 
211(k)(10)(BKi)  baseline  gasoline  levels 
of  all  other  parameters,  including  the 
parameter  in  question.  EPA  further 
proposes  that  the  candidate-baseline 
fuel  for  augmentation  of  the  complex 
model  contain  25  volume  percent 
aromatics,  1  volume  percent  benzene, 
and  2.0  weight  percent  oxygen  in  the 
form  of  MTBE  (2.0  percent  oxygen  in  the 
form  of  the  parameter  being  tested  if  it  is 
an  oxysena'e  other  than  MTBE);  have 
an  RVP  of  8.1  psi.  and  have  Clean  Air 
Act  section  211(k)(10)(B)(i)  baseline 
gasoline  levels  of  all  other  parameters, 
including  the  parameter  in  question.  If 
the  parameter  is  not  specified  for  CAA 
baseline  gasoline.  EPA  proposes  that  the 
level  of  the  parameter  in  the  candidate- 
baseline  fuel  be  comparable  to  the  level 
found  in  gasoline  representative  of  in- 
use  reformulated  gasolines;  EPA  further 
proposes  that  petitioners  be  required  to 
obtain  approval  for  the  candidate- 
baseline  level  of  this  parameter  from  the 
Agency  prior  to  beginning  their  vehicle 
test  programs.  Such  approval  would 
depend  in  part  on  the  use  of  an 
appropriate  basis  for  determining 
"representative"  gasoline.  EPA  further 
proposes  that  the  candidate  fuel  be 
compositionaliy  identical  to  the 
candidate-baseline  fuel  except  for  the 
level  of  the  parameter  in  question  and. 
to  the  extent  necessary  to  compensate 


for  changes  in  the  level  of  the  parameter 
in  question,  the  level  of  paraffins. 

The  le\'el  of  the  parameter  in  question 
would  be  zero  for  parameters  neither 
defined  in  CAA  baseline  fuel,  nor 
present  in  representative  in-use 
reformulated  gasolines.  If  the  parameter 
is  defined  in  CAA  baseline  fuel,  then  it 
would  have  to  be  present  in  the 
candidate-baseline  fuel  at  CAA  baseline 
fuel  levels.  If  the  parameter  is  not 
defined  for  CAA  baseline  fuel  but  is 
found  in  representative  in-use 
reformulated  gasolines,  then  it  would 
have  to  be  present  in  the  candidate- 
baseline  fuel  at  the  levels  found  in  such 
representative  gasolines.  EPA  further 
proposes  that  petitioners  be  permitted  to 
request  the  Administrator  to  establish 
alternative  levels  for  the  parameter  in 
question  in  the  candidate-baseline  fuel 
as  part  of  their  initial  petition  in  order  to 
expedite  the  determination  of  the 
candidate-baseline  fuel  properties.  EPA 
proposes  that  for  all  candidate-baseline 
fuels,  paraffin  content  be  altered  to 
balance  changes  in  the  levels  of  other 
fuel  constituents  to  best  isolate  the 
effects  of  the  fuel  parameter  being 
varied  in  concentration.  Paraffin  content 
is  proposed  to  balance  other  fuel 
composition  changes  since  peiraffin 
effects  on  emissions  are  thought  to  be 
more  neutral  than  the  effects  of  other, 
more  complex  major  constituents  of 
CAA  baseline  gasoline  (such  as  olefins 
and  aromatics)  due  to  their  straight 
chain  molecular  form.  EPA  requests 
comment  on  the  proposed  definition  of 
the  candidate-baseline  fuel  and  on  the 
use  of  parafTin  levels  to  balance  changes 
in  other  fuel  components. 

In  determining  the  composition  of 
candidate-baseline  fuel,  two  other 
issues  also  would  have  to  be  addressed. 
First,  non-compositional  properties  of 
the  candidate  and  candidate-baseline 
fuels,  such  as  RVP  and  T90.  may  differ 
as  a  natural  result  of  compositional 
differences  between  the  two  fuels.  EPA 
proposes  that  the  complex  model  be 
used  to  compensate  for  such  differences 
when  evaluating  vehicle  testing  results. 
Second,  variations  due  to  blending  may 
cause  properties  not  included  in  the 
complex  model  to  vary  between  the 
candidate  and  candidate-baseline  fuels, 
and  such  properties  may  have 
significant  emission  effects  not 
predicted  by  the  model.  Hence  EPA 
proposes  that  the  properties  of  the 
candidate-baseline  fuel  be  required  to 
be  the  same  as  those  of  the  candidate 
fuel  within  the  tolerances  defined  in 
Table  Ul-l.  Failure  to  meet  this 
requirement  would  reduce  the  certainty 
that  emission  effects  found  in  vehicle 
testing  are  due  to  the  parameter  in 


question  and  not  due  tn  emission  effects 
of  parameters  included  in  the  complex 
model  that  differ  from  the  effects 
predicted  by  the  mode!  However,  if  a 
petitioner  could  show  that  it  is  not 
feasible  to  meet  al!  such  tolerances  for 
the  petitioner's  candidrtte  baselme  fuel 
due  either  to  (1)  naturally-resulting 
changes  in  fuel  parameters  arising  f-om 
changes  in  t.he  parameterfsl  m  question 
or  (2)  blending  technology  limitations. 
EPA  would  consider  waiving  the 
relevant  tolerances.  However,  the 
request  must  come  prior  to  the  start  of 
the  test  program  The  Agency  further 
proposes  to  use  the  complex  model 
(including  prior  test  results  used  to 
augment  the  model  where  appropn.itr) 
to  adjust  for  differences  between  the 
candidate  and  candidate-baseline  fuels 

Due  to  the  difficulty  in  accurately 
measuring  the  initial  boiling  point  fIBP] 
and  the  fact  that  its  value  tends  to  be 
controlled  by  the  RVP  and  the  lO^o 
distillation  point,  EPA  proposes  that  no 
limitations  be  placed  on  IBP  blending 
tolerances  for  testing  purposes  EP.A 
further  proposes  that  a  minimum  octane 
requirement  of  8"  (measured  by  the 
(R-t-M)/2  method)  be  met  for  al!  fuels 
used  in  vehicle  testing. 

Table  liM.— Fuel  Parameter  Blending 
Tolerances  for  Candidate-Baseune 
Fuel  BLENDiNa  Relative  to  the  Can- 
didate Fuel 


Paramaler 


Sulfur,  ppm 

Benzene,  vo*  percent 

RVP.  psi ~ 

10%. 'F -... 

50%.  'F 

90%.  °F 

End  Potnt,  'P  

Or/genates  vo<  percent 

Aromatics,  *oi  percent 

Olefins,  voi  percan! _ 

Saturates,  vol  percent 


Totemnce' 


±25 

±0.3 

±0.3 

±5 

±5 

±5 
±20 

±1.5 

±^7 

±2.5 
±2.0 


'  Letter  to  ^'9it»  Mach'eie  EP*  t-c"  Robet  H 
Pahl,  Manager,  f^ueis  and  LiiCncants,  P^i':lps  Petro- 
leum Co  ,  M.i,'  13.  V39'. 

Blending  tole.'-ances  for  detergent 
additives  have  not  been  defined  since 
the  measurement  methods  for  such 
additives  have  not  yet  been  determined. 
EPA  requests  comment  on  the 
appropriateness  of  including  such 
tolerances  for  detergent  additives  and 
the  appropriate  tolerances  to  use.  The 
Agency  is  also  concerned  that  including 
detergent  additives  in  test  fuels  may 
improve  the  emission  performance  of 
some  test  vehicles  independently  of  the 
effects  of  the  fuel  pararr.eterfs)  in 
question  due  to  the  removal  of  fuel 
injector  and  intake  valve  deposits  RPA 
requests  comment  on  whether  the 
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candidate  and  candidate-baseline  fuels 
should  include  detergent  additives  and 
on  what  types  of  test  procedures  would 
avoid  distortion  of  test  results  due  to  the 
effects  of  detergent  additives. 

EPA  proposes  that  additional  fuels  be 
tested  in  order  to  determine  the  fuel's 
dilution  and  interactive  effects.  To 
determine  the  effects  of  diluting  the 
parameter  in  question  for  parameters 
not  included  in  the  complex  model, 
petitioners  must  test  the  effects  of  the 
fuel  parameter  at  the  level  found  in  the 
candidate-baseline  fuel,  the  level 
proposed  for  the  candidate  fuel,  and  at 
least  one  intermediate  level  half-way 
between  the  candidate-baselme  fuel 
level  and  the  candidate  fuel  level  (±10 
percent  of  the  full  range  of  levels  being 
tested  for  the  parameter  in  question). 
Other  differences  in  the  composition  of 
the  three  fuels  should  be  minimized, 
with  paraffins  used  to  offset  changes  in 
the  level  of  the  affected  parameter 
among  the  three  fuels  (as  described 
above  for  the  candidate  and  candidate- 
baseline  fuels). 

If  the  fuel  were  to  contain  a  complex 
model  parameter  at  levels  beyond  the 
range  covered  by  the  model,  and  if  the 
intermediate  fuel  described  above  were 
to  fall  withm  the  range  covered  by  the 
model,  additional  testing  to  determine 
dilution  effects  would  not  be  necessary. 
Instead,  EP.A  proposes  that  the  test 
results  for  the  candidate  fuel  be  used  in 
conjunction  with  the  complex  model  to 
analyze  the  dilution  effect  for  the 
parameter  in  question. 

To  determine  the  presence  or  absence 
of  interactive  effects.  EPA  proposes  that 
at  least  two  additional  fuels  be  tested. 
The  fuels  would  contain  levels  of  each 
modeled  parameter  (within  the  limits  of 
the  complex  model)  and  other 
parameters  whose  emission  effects  have 
been  determined  through  vehicle  testing 
(within  the  limits  for  which  their  effects 
have  been  defcermmedj  such  that  VOC 
and  toxic  emissions  would  be  expected 
to  be  at  a  maximum  level  for  the  first 
fuel  (based  on  fuels  approved  or  likely 
to  be  approved  for  use  in  the  fungible 
fuel  supply  for  the  area  in  which  the 
fuelfs)  containing  the  new  parameter 
would  be  sold)  and  at  a  minimum  level 
for  the  second  fuel.  Both  fuels  would 
contain  the  parameter  m  question  at 
candidate  fuel  levels.  Though  the  fuels 
would  not  have  maximum  and  minimum 
levels  of  NOx.  the  Agency  believes  that 
any  interactive  effects  on  NOx  would 
still  be  apparent  from  vehicle  test 
results  with  the  proposed  fuels.  EPA 
further  proposes  that  the  initial  values  of 
specific  fuel  parameters  for  the  two 
fuels  be  defined  as  shown  in  Table  I1I-2, 
and  that  the  values  shown  in  Table  I1I-2 


be  modified  as  the  range  of  values 
covered  by  the  complex  model  changes 
or  as  fuels  with  values  beyond  those 
shown  below  are  certified  for  inclusion 
in  the  fungible  fuel  supply  in  the  areas  in 
question.  The  Agency  also  proposes  to 
expand  Table  III-2  to  include  new 
parameters  identified  through  vehicle 
testing  or  added  to  the  complex  model. 

Table  i(i-2— ^Fuel  Parameter  Values 
For  Fuels  Used  In  Interactive  Ef- 
fects Testing 


Fuel  parameter 


Parameter  value 


Sutfur.  ppm 

Benzene,  vol  percent 

RVP.  ps4 

90%  distillation  pwnt  'F 

M"'BE.  vol  percent 

Aromatics,  vol  percent.... 
Otetir)s,  vol  percent 


The  manner  m  which  test  results  from 
these  fuels  would  be  used  to  determine 
whether  interactive  effects  are  present 
is  described  in  Section  6  below. 

In  order  to  rraximize  the  accuracy  and 
confidence  in  the  results  from  a  test 
program  of  the  magnitude  under 
consideration  here  it  is  good  practice  to 
ensure  that  systematic  changes  have  not 
occurred  during  the  course  of  testing 
which  might  overwhelm  the  fuel  effects 
being  measured.  As  a  result,  EPA 
proposes  that  the  first  of  the  fuels 
described  above  to  be  tested  in  any 
given  vehicle  be  retested  in  that  vehicle 
at  the  end  of  the  test  program.  EPA 
requests  comment  on  this  additional 
testing  requirement. 

To  better  optimize  the  test  program  to 
the  needs  of  the  particular  fuel 
parameter,  the  Administrator  may 
approve  a  request  to  waive  certain  of 
the  test  fuel  requirements  proposed  in 
this  section.  Any  such  waiver  would 
have  to  be  obtained  in  advance.  A 
request  for  such  a  waiver  should  include 
an  adequate  justification  for  the 
requested  change,  including  the 
rationale  for  the  request  and  supporting 
data  and  information.  Such  a  request 
must  demonstrate  the  lack  of  a  need  to 
test  all  of  the  test  fuels,  and  identify 
those  fuels  for  which  additional  testing 
may  be  warranted.  An  example  might  be 
a  petition  that  is  merely  extending  the 
range  of  a  parameter  already  included  in 
the  model.  In  this  case,  it  may  be 
possible  for  the  petitioner  to 
demonstrate  to  EPA  that  previous 
testing  for  the  parameter  in  question 
demonstrated  the  lack  of  dilution  or 
interactive  effects,  and  therefore 
extensive  testing  for  these  purposes 
would  provide  little  additional  benefit. 


However,  if  these  fuels  are  not  tested,  a 
greater  amount  of  testing  may  be 
warranted  on  the  candidate  and 
candidate  baseline  fuds  to  establish  the 
effect  of  the  parameter  with  a  greater 
degree  of  certainty.  As  a  result,  the  fuel 
supplier  may  be  able  to  justify  to  EPA 
that  a  test  program  which  increases 
testing  of  the  candidate  and  candidate 
baseline  fuels  and  decreases  testing  of 
the  dilution  and  interactive  effects  test 
fuels  may  be  more  appropriate  than  one 
in  which  all  fuels  are  tested  equally. 

5.  Determination  of  Parameter  Dilution 
Effects 

To  determine  whether  parameter 
dilution  effects  are  acceptable,  EPA 
proposes  that  a  linear  interpolation  of 
the  parameter's  emission  effects 
between  baseline  and  candidate  fuel 
levels  of  the  parameter  in  question  be 
developed  to  determine  the  estimated 
effect  of  the  fuel  parameter  on  VOC  and 
NOx  emissions  assuming  a  linear 
relationship  between  parameter  levels 
and  emission  effects.  The  reduction  in 
emissions  achieved  by  the  intermediate 
fuel  would  then  be  compared  to  the 
reduction  in  emissions  projected  from 
the  linear  interpolation  for  the 
parameter  levels  found  in  the 
intermediate  fuel;  this  comparison 
would  be  performed  separately  for  VOC 
and  NOx  emissions.  The  emission 
reductions  associated  with  the 
intermediate  fuel  would  be  determined 
through  vehicle  testing  unless  the  effects 
of  the  fuel  parameter,  at  the  level  under 
consideration,  could  be  determined 
using  the  complex  model.  (As  discussed 
in  Section  III.B.4,  the  complex  model, 
augmented  with  prior  vehicle  testing 
results,  would  be  used  to  compensate 
for  differences  in  other  fuel  parameters 
among  the  three  fuels.) 

If  the  reductions  achieved  by  the 
intermediate  fuel  exceed  those  expected 
from  the  linear  interpolation  for  both 
VOC  and  NOx  emissions,  then  the  fuel 
parameter  would  be  considered  to  dilute 
in  a  favorable  manner.  If  the  upper  90 
percent  confidence  limits  for  the 
emission  effects  of  the  parameter  at  the 
intermediate  fuel  concentration  were 
less  than  the  expected  effects  based  on 
the  linear  interpolation  for  either  VOC 
or  NOx  emissions,  then  the  fuel 
parameter  would  be  considered  to  dilute 
in  an  unfavorable  manner.  If  the 
reductions  achieved  by  the  intermediate 
fuel  were  less  than  the  expected  effect 
based  on  the  linear  interpolation  but  the 
upper  90  percent  confidence  limit  of  the 
emission  effects  for  the  intermediate 
fuel  were  to  exceed  the  expected  effect 
for  both  VOC  and  NOx  emissions,  the 
dilution  effects  would  be  considered  to 
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be  indeterminate  but  acceptable  given 
the  inherent  uncertainties  associated 
with  vehicle  testing.  The  determination 
of  the  90  percent  confidence  limits  is 
described  moi^  fully  in  section  IIl.DZb. 
For  fuel  parameters  already  included 
in  the  complex  model,  however.  EPA  is 
concerned  that  the  approach  outlined 
above  ignores  the  information 
incorporated  in  the  complex  model 
regarding  the  effect  of  that  fuel 
parameter  on  emissions.  EPA  desires  to 
include  this  information  when 
evaluating  the  dilution  effect  of  the  fuel 
parameter  in  question  and  requests 
comments  on  procedures  to  accomplish 
this  objective. 

Toxics  emissions  are  directly  related 
to  VOC  emissions.  Therefore, 
unfavorable  VOC  dilution  effects  would 
be  expected  to  cause  unfavorable 
dilution  effects  on  toxics  emissions. 
However,  a  parameter's  effects  on 
toxics  emissions  may  not  be  due  solely 
to  its  effect  on  VOC  emissions. 
Therefore.  EPA  proposes  that  the 
portion  of  a  parameter's  toxics  emission 
effects  which  cannot  be  attributed  to 
VOC  emission  effects  be  assumed  to 
behave  in  a  linear  manner  when  the 
parameter  in  question  is  diluted.  For 
example,  consider  a  parameter  that 
would  achieve  a  10  percent  toxics 
reduction  while  reducing  VOC 
emissions  by  6  percent  Six  percentage 
points  of  the  toxics  reduction  would  be 
attributed  to  the  effects  of  the  parameter 
on  VOC  emissions  while  four 
percentage  points  would  be  attributed  to 
independent  effects  of  the  parameter  on 
toxics  emissions.  If  the  parameter  were 
to  show  an  unfavorable  dihition  effect 
such  that  at  one-half  the  candidate  fuel 
concentration.  VOC  emissions  were 
reduced  by  only  1  percent,  the  projected 
linear  VOC  emission  effect  of  the 
parameter  at  candidate  fuel  levels 
would  be  a  2  percent  reduction.  The 
corresponding  projected  linear  toxics 
emission  effect  of  the  parameter  at 
candidate  fuel  levels  would  be  a  6 
percent  reduction  (2  percent  due  to  the 
VOC  effect  and  4  percent  due  to  the 
independent  effects  of  the  parameter  on 
toxics  emissions).  EPA  requests 
comment  on  these  proposals  and  on 
other  means  of  treating  parameters 
having  unfavorable  dilution  effects. 

6.  Determination  of  Interactive  Effects 

The  absence  of  interactive  effects 
could  be  demonstrated  by  showing  that 
the  VOC  and  NOx  emission  effects  of 
the  affected  fuel  parameter  did  not 
change  as  other  fuel  parameters  vary. 
To  determine  whether  interactive  effects 
exist  3rd  'or  would  be  acceptable.  EPA 
propo-»s  t.nat  the  observed  emission 
effects  of  the  affected  fuel  parameter  in 


the  candidate  fuel  (relative  to  the 
candidate-baseline  fuel)  be  compared  to 
the  emission  effects  for  the  fuel 
parameter  in  the  high  and  low  emission 
fuels  described  in  section  Ul.B.4  for  both 
VOC  and  NOx  emissions.  To  determine 
the  VOC  and  NOx  emission  reductions 
due  to  the  fuel  parameter  in  question  in 
the  high  and  low  emission  fuels,  the 
emissions  measured  from  these  two 
fuels  would  be  compared  to  the 
emissions  predicted  by  the  complex 
model  (augmented  as  necessary  by 
testing  results  for  parameters  other  than 
the  one  In  question)  for  these  two  fuels. 

EPA  is  considering  a  number  of 
different  tests  of  the  statistical 
significance  of  such  interactive  effects, 
based  on  the  90  percent  confidence 
intervals  for  the  observed  emission 
reductions  from  the  candidate,  high,  and 
low  emission  fuels,  and  (for  fuel 
parameters  already  in  the  model)  the 
information  on  this  parameter  already 
available.  At  this  time.  EPA  proposes  to 
base  the  emission  reductions  of  the 
candidate  fuel  parameter  on  the 
smallest  of  the  mean  emission 
reductions  {for  each  pollutant 
separately)  found  above  in  the  three 
evaluations  of  the  candidate  fuel 
parameter.  This  would  provide  the 
greatest  assurance  that  the  emission 
reductions  granted  via  the  testing  opUon 
would  be  achieved  in-use.  The  Agency 
requests  comments  on  this  proposal. 

The  Agency  recognizes  that  the 
emission  reductions  calculated  from  the 
high  and  low  emission  fuels  could  be 
confounded  by  differences  between  the 
complex  model's  correlations  and  the 
measured  effects  of  the  complex  model 
parameters  in  the  particular  test 
program.  Therefore.  EPA  proposes  that 
fuel  suppliers  be  permitted  to  test  the 
high  and  low  emission  fuels  without  the 
fuel  parameter  in  question  instead  of 
predicting  these  emissions  using  the 
complex  model  EPA  requests  comment 
on  this  proposed  flexibility.  EPA  also 
requests  comment  on  whether  the 
testing  of  the  high  and  low  emission 
fuels  without  the  fuel  parameter  in 
question  should  be  required  (i.e..  not 
optional),  avoiding  the  need  to  use  the 
complex  model  to  predict  these 
emissions. 

The  preceding  discussion  assumes 
that  the  interactive  effects  identified 
through  testing  cannot  be  traced  to  a 
specific  cause.  If  the  cause  of  the 
interactive  effect  can  be  identified,  it 
may  be  appropriate  to  determine  a 
greater  beneficial  augmentation  due  to 
the  parameter  in  question  than  the 
smallest  effect  identified  through  the 
procedure  above,  as  well  as  include  an 
interactive  term  in  the  complex  model 


Therefore,  EPA  proposes  that  petitioners 
be  permitted  to  test  additional  fuels  to 
identify  the  cause  of  the  interactive 
effect  and  the  magnitude  of  the  effect  fur 
representative  in-use  fuels  (again 
subject  to  Agency  approval  regarding 
the  appropriateness  of  the  petitioner's 
definition  of  repre^'ntative  gasoline). 
EPA  farther  proposes  that  petitioners  be 
required  to  obtain  approval  from  the 
Administrator  for  the  proposed 
additional  testing  before  Ix-ginning  such 
testing.  Petitioners  would  be  permitted 
to  claim  larger  benefits  for  the 
parameter  in  question  based  on  the 
results  of  such  tests,  subiect  to  the 
approval  of  the  Administrator.  EPA 
requests  comment  on  this  issue  and  on 
appropnate  methods  for  determining  the 
size  of  the  augmentation  granted  in  such 
cases.  ^ 

EPA  also  recognizes  that  the  fuels 
specified  in  Table  111-2  are  extreme  in 
their  compositions  and  properties.  EPA 
anticipates  that  as  expenence  is  gained 
with  the  reformulated  gasolme  program. 
the  definition  of  the  high  and  low 
emitting  fuels  may  warrant  revision  to 
more  closely  refiect  the  range  of  fuels 
included  m  the  f-angihle  supply  of 
reformulated  gasoline.  In  addition,  FPA 
recognizes  that  Itie  range  of  fuel 
properties  in  certain  regions  may  be 
substantially  smaller  than  the  national 
range:  therefore,  the  Agency  may 
consider  basing  its  definitions  of  the 
high  and  low -emitting  fuels  on  such 
regional  fuel  properly  ranges  for  fuels 
that  would  be  sold  only  m  specific 
regions.  EPA  requests  comment  on  the 
fuel  property  ranges  specified  m  Table 
III-2.  on  the  proposals  outlined  above 
for  regional  or  national  fuel  property 
ranges,  and  on  whether  the  benefits  of 
regionally-based  augmentations  to  the 
complex  model  would  be  large  enough 
to  justify  to  additional  distributional. 
administrative,  and  record-keeping 
costs. 
C.  Vehicle  Testing  Procedures 

For  the  reformulated  gasoline  program 
to  achieve  actual  muse  reductions  in 
fuel-related  VOC  and  toxus  emissions, 
certification  test  results  must  correlate 
with  reductions  in  in-use  emissions.  No 
test  procedure,  however,  is  co.mpletely 
representative  of  ail  in. use  conditions. 
The  range  of  vehicle  uses  and  operating 
conditions  and  the  range  of  geographical 
and  climatic  conditions  throughout  the 
country  prevent  a  single  test  procedure 
from  being  entirely  representative. 
However.  EPA  has  developed  or  is  in 
the  process  of  developing  test 
procedures  which  attempt  to  reflect  a 
broad  spectpjm  of  in-use  vehicle 
operating  conditions.  These  test 
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procedures  have  been  used  in  part  to 
develop  the  emission  factors  in  EPA's 
MOBILE4  1  emission  model,  which  in 
turn  hes  been  used  to  develop  the 
modeling  option  for  fuel  certification.  To 
maintam  consistency  between  the 
certification  methods,  these  test 
procedures  are  also  proposed  belnw  for 
fuel  certification  by  vehicle  testing 

As  discussed  in  section  ni.A.4.,  EPA 
reserves  the  right  to  evaluate  the  qaality 
of  testing  data  submitted  in  support  of 
petitions  to  augment  the  models,  to 
reject  fest  data  or  analyses  submitted  to 
the  Agency  if  such  data  or  analyses  are 
found  to  be  msufficient,  flawed,  or 
otherwise  deficient,  and  to  include  test 
data  or  analyses  from  other  sources 
when  evaluating  the  proposed 
augmentation  to  the  model. 

1.  Statistical  Analysis  Requirements 

EPA  proposes  to  base  its 
determination  of  the  emission  effects  for 
the  parameter  in  question  on  only  the 
mean  emission  effects  from  vehicle 
testing  EPA  further  proposes  to  specify 
the  test  fleet  size,  test  Reet  makeup  ar^d 
niiiTiber  of  tests  to  facilitate  the 
accuracy  of  the  mean  emission  effects 
Given  this  level  of  specification  for 
vehicle  testing  programs,  EPA  does  not 
V'eiie\e  that  additional  statistical 
cr  leria  need  to  be  apphed.  This 
proposal  is  consistent  with  the  use  of 
the  mean  emission  effects  from  test  data 
to  develop  the  simple  model  and  is  also 
consistent  with  the  process  expected  to 
tie  used  to  develop  the  complex  model. 

2.  High  Ozone  Season  Exhaust  Emission 
Testing 

EPA  proposes  that  exhaust  emissions 
he  measured  throu^  the  use  of  tfie 

Federal  Test  Procedure  (FTP)  for  new- 
vehicle  certification  (subpart  B  of  part  86 
of  the  Code  of  Federal  Regulations)  with 
modifications  to  allow  vehicle 
preconditioning  between  tests  on 
different  fuels  and  to  provide  for 
benzene,  form.aldehyde,  acctaldehvde. 
and  1,3-butadiene  sampling  and 
analysis-  POM.  the  fifth  toxic  regulated, 
is  not  a  measurabie  quantity  since  there 
are  many  different  compounds  included 
in  the  term.  A  detailed  discussion  of  this 
proposal  is  contained  in  section  V.B.l.a. 
cf  the  NPRM. 

3  }  Igh  Ozone  Season  Evaporative  and 
Running  Loss  Emission  Testing 

FJ^A  also  proposes  that  the  FTP.  with 
some  modifications,  be  used  for  the 
measurem.ent  of  evaporative  emissions. 
This  test  procedure,  however,  is 
currently  being  revised  The  proposed 
revision  was  published  at  55  FR  1914  on 
I  inuary  19,  1990  and  the  final  procedure 
IS  projected  to  be  issued  in  early  199!i. 


The  proposed  procedure  would  improve 
the  accuracy  and  scope  of  the 
evaporative  emission  test  and 
incorporate  a  running  loss  emission  test. 
EP.A  also  proposes  that  the  procedure  be 
modified  for  reformulated  gasoline 
vehicle  testing  to  provide  for  the 
s.imphng  and  analysis  of  benzene 
err.issions  and  to  include  a  seven-day 
diurnal  cycle.  These  modifications  were 
discussed  in  section  V.B.l.b.  of  the 
Ni'RX-l.  and  the  reader  is  referred  to  that 
discussion  for  more  detail. 

As  discussed  in  the  section  on 
modeling  above.  EPA  proposes  to  use 
average  temperatures  for  the  ten  highest 
ozone  days  from  [une  through 
September  in  the  25  serious  and  worse 
ozone  non  attainment  areas  to 
determine  the  temperatures  to  be  used 
in  evaporative  and  running  loss 
emission  testing.  L'smg  trie  highest 
temperatures  experienced  on  ozone  non- 
attainiBenl  days  would  overstate  the 
magnitude  of  evaporative  emissions 
experienced  in  u.se  and  therefore  would 
distort  and  reduce  the  in-use 
effectiveness  of  emission  control 
strategies.  For  Class  C  areas,  the 
average  low  and  average  high 
temperatures  for  the  ten  highesPozone 
days  were  71,6  'F  and  91.6  '¥. 
respectively,  for  Class  B  areas,  the 
corresponding  temperatures  were  69.4  °F 
and  94  0  °¥.  The  differences  between 
Class  B  and  Class  C  temperatures  are 
not  large  enough  to  alter  evaporative 
and  running  loss  emissions  significantly; 
EP.A  therefore  proposes  that  the  Class  C 
temperatures  be  used  in  evaporative 
and  running  loss  emission  testing. 

4.  High  Ozone  Season  Refueling 
Emission  Testing 

There  is  currently  no  Federal  Test 
Procedure  for  refueling  emissions. 
However,  in  1987  a  test  procedure  for 
certifying  onboard  refueling  controls 
was  proposed  by  EPA  (52  FR  31162. 
August  19. 1987),  EPA  pioposes  that  the 
proposed  vers. on  of  the  onboard  test 
procedure  be  utilized  for  refueling 
emission  measu.'-ement.  EPA  further 
proposes  that  if  procedures  are 
promulgated  to  certify  onboard  refuehng 
controls  that  are  different  from  the 
propo-sed  pi-ocedures.  then  the  modified 
version  would  apply.  Because  refueling 
emissions'  contribution  to  total  baseline 
emissions  is  low,  and  because  refueling 
emissions  are  more  easily  modeled  than 
other  types  of  emissions,  the  Agency 
considers  it  unlikely  that  fuel  suppliers 
would  test  for  refueling  emissions. 

Because  certain  areas  where 
reformulated  gasoline  will  be  sold  have 
Stage  II  refueling  controls,  and  all 
moderate  and  worse  ozone 
nonattainment  areas  will  have  Stage  II 


by  1995.  EPA  proposi>s  that  the  actual 
emission  result  from  ..r  \  refueling 
testir.i;  pc^  i-rned  be  adjusted 
downssa.f-a  by  86  percent  (sec  section  II 
discussion  of  Stage  U  effectiveness),  in 
addition,  the  air  toxics  sampling 
requirements  proposed  for  evaporative 
and  running  loss  emissions  are  proposed 
for  refueling  emissions,  as  well. 

5.  Fuel  Parameter  Measurement 
FVecision 

One  source  of  error  in  testing 
programs  as  described  in  this  section  is 
uncertainty  in  the  composition  and 
properties  of  the  fuels  being  tested. 
Since  fuel  testing  is  far  less  expensive 
than  vehicle  emission  testing,  EPA 
believes  it  is  highly  cost  effective  to 
measure  the  fuels'  properties  multiple 
times  to  reduce  the  uncertainty  in 
projected  emissions  due  to  uncertainty 
in  fuel  composition.  As  a  result.  EPA 
proposes  that,  at  minimum,  the 
properties  defined  in  Table  IIl-l  be 
measured  a  sufficient  number  of  times  to 
reduce  the  95  percent  confidence 
interval,  as  calculated  using  a  standard 
t-test.  to  the  tolerances  defined  in  Table 
III-3, 

Table   III-3.— Fuel   Parameter   Meas- 
urement Tolerances  for  Fuel  Ceb- 

TIFtCATlON  By  VEHICLE  TESTING 


ParafT>etef 

tolerance  (»S% 

corrtjdence 

interval) 

API  Gravity,  'API 

±01 

Sulfur,  ppm __ _j 

±5 

Benzene,  vol  percent  _     i 

±0  05 

RVP,  ps> - ™ 

♦0  08 

Octane,  (R-(-M)/2 „. 

±01 

IBP.  f 

None 

10%.  "F 

±3 

50"*b.  "F 

±3 

90%,  "F 

+  3 

End  Point.  "F 

+  5 

Total  oxygenates,  vol  pen^nl — 

±02 

Total  aromatics,  vol  percent 

±0.5 

Total  otefms,  vol  percent 

±03 

Total  saturates,  vol  percent 

±1.0 

EPA  recognizes  that  fuels  used  in 
vehicle  testing  may  differ  significantly  in 
composition  in  terms  of  specific 
chemical  species  while  appearing  to  be 
identically  composed  in  terms  of  broad 
chemical  families.  The  Agency  further 
recognizes  that  such  compositional 
differences  may  result  in  emission 
effects,  and  that  such  differences  may 
confound  or  be  used  to  "game"  testing 
programs.  For  example,  the  candidate 
fuel  might  have  a  hydrocarbon  content 
with  naturally  low  emissions  while  the 
candidate-baseline  fuel  might  have  a 
hydrocarbon  content  w;!h  nat   rally  high 
emissions,  independent  uf  tr;c  parameter 
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in  question.  In  such  a  case,  emission 
effects  determined  through  testing 
would  not  be  the  sole  result  of  the 
parameter  in  question.  Therefore,  EPA 
proposes  that  the  composition  of  fuels 
used  in  vehicle  testing  be  fully 
characterized  by  gas  chromatography  or 
equivalent  analysis  methods  (following 
the  methodology  used  in  the  Auto/Oil 
study]  and  the  results  submitted  to  EPA. 
Petitioners  would  have  the  option  of 
either  submitting  these  results  for 
approval  prior  to  beginning  vehicle 
testing  or  including  these  results  in  their 
completed  petition.  However,  in  either 
case,  EP.'^  would  retain  the  authority  to 
require  modifications  to  the  test  fuels  to 
ensure  that  their  compositions  are 
appropriate.  Hence  petitioners  electing 
not  to  obtain  prior  approval  of  their  fuel 
compositions  would  assume  the  risk  that 
EP.A  may  require  modifications  to  the 
petitioner's  test  fuels  upon  receipt  of  the 
completed  petition,  thereby  invahdating 
any  testing  the  petitioner  may  have 
completed.  The  Agency  requests 
comment  on  this  proposal. 

D.  Vehicle  Selection  i 

General  Requirements 

Section  211(k){3)  of  the  CLA^  specifies 
that  the  required  reductions  in  VOC  and 
toxics  emissions  are  to  be  measured 
from  the  emissions  of  those  pollutants 
from  "baseline  vehicles."  Section 
211(k)(10)(A)  defines  baseline  vehicles 
as  representative  model  year  1990  (KfY- 
90)  vehicles.  In  the  interest  of 
simplifying  test  fleet  vehicle  selection. 
EPA  proposes  to  allow  the  use  of  not 
only  MY-90  vehicles,  but  also  closed- 
loop  MY-89  through  MY-91  vehicles 
which  are  technologically  equivalent 
(e.g.,  have  adaptive  learning)  and  are 
representative  of  MY-90  vehicles  in 
terms  of  any  vehicle  characteristics 
which  could  affect  emission 
performance  and  behavior.  In  addition, 
EPA  requests  comments  on  an  option 
where  1985  through  1988  model  year 
vehicles  could  be  substituted  for  their 
1990  model  year  counterpart  if  the  1990 
version  had  an  engine  and  exhaust 
system  that  was  not  different  from  the 
earlier  model  year  versions  in  ways  that 
could  affect  the  emission  performance  of 
the  vehicles  (i.e..  if  the  model's  EPA 
emission  certification  data  were 
"carried  over"  through  the  1990  model 
year).  This  option  would  increase  the 
'gvailabiUty  of  high-emitting  test  vehicles 
and  thereby  reduce  the  cost  of  vehicle 
test  programs.  One  problem  with  this 
option  is  the  possibility  that  "running 
changes"  (changes  in  the  engine  or 
exhaust  system  which  EPA  considers, 
for  vehicle  certification  purposes,  not  to 
affect  emissions)  may  have  occurred 


that  affect  the  vehicle's  response  to  fuel 
modification.  EPA  requests  comments 
on  the  types  of  running  changes  which 
would  be  acceptable  under  this  option 
and  those  which  should  disqualify  a 
vehicle  from  the  test  program. 
Furthermore.  EPA  is  proposing  that 
heavy-duty  gasoline  vehicles  need  not 
be  included  in  the  test  fleet.  Given  the 
overwhelming  predominance  of  light- 
duty  vehicles  and  light-duty  trucks  in 
the  gasoline  vehicle  market,  inclusion  of 
heavy-duty  vehicles  in  the  test  fleet 
would  have  an  insignificant  effect  on  the 
result  of  the  vehicle  test  programs. 
Therefore,  the  added  testing  burden . 
associated  with  heavy-duty  engine/ 
vehicle  testing  is  not  warranted. 

Another  consideration  in  vehicle 
selection  is  the  condition  of  the  test 
vehicles.  EPA  believes  that  Congress 
intended  that  the  required  VOC  and 
toxics  emission  reductions  be  achieved 
not  only  at  certification  but  also  in-use. 
In  order  for  this  to  be  true,  the  test 
vehicles'  condition  should  be 
representative  of  that  of  in-use  vehicles. 
Therefore,  for  the  purposes  of  the 
reformulated  gasoline  program, 
representative  vehicles  would  be 
defined  Ss  having  not  only  a  technology 
mix  representative  of  the  1990  model 
year  fleet  (as  described  below)  but  also 
emission  performance  typical  of  the  in- 
use  emission  performance  of  1990 
vehicles  over  their  lifetime.  In  addition, 
such  vehicles  should  have  accumulated 
a  minimum  of  4,000  miles  of  service  to 
assure  break-in  of  engine  and  emission 
control  system  components.  No  further 
mileage  accumulation  requirements  are 
being  proposed  at  this  time;  however, 
EPA  requests  comment  on  the 
appropriateness  of  additional  mileage 
accumulation  requirements. 

While  the  goal  is  to  test  vehicles  with 
emissions  representative  of  in-use  1990 
vehicle  emissions,  the  actual  in-use 
emission  performance  of  1990  model 
year  vehicles  over  their  time  in  service 
can  only  be  predicted.  Based  on 
information  in  EPA's  emission  factors 
database  *"  and  M0BILE4.1,  exhaust 
VOC  emissions  vary  widely  across  the 
in-use  fleet,  with  some  vehicles  emitting 
at  levels  more  than  20  times  the 
standard.  Evaporative  and  running  loss 
emissions  also  vary  significantly, 
apparently  due  to  the  effects  of 
component  failure,  poor  maintenance,  or 
tampering.  Refueling  emissions,  which 
were  not  controlled  on  1990  MY 
vehicles,  are  more  a  function  of  ambient 
conditions  and  fuel  tank  size  than 
vehicle  type.  NOx  emissions  tend  to 


»  EPA  »  Emission  Factors  Dalabase  on  MICRO  in 
the  Michigan  Terminal  System  (MTS)  computer 
network  system. 


vary  much  less  than  VOC  emissions  and 
essentially  match  the  proportion  of 
vehicles  in  each  emitter  group.  Since 
exhaust  CO  and  toxics  emissions  for  the 
most  part  mirror  exhaust  VOC 
emissions,  representative  CO  and  toxics 
distributions  should  be  obtained  by 
obtaining  a  representative  VOC 
distribution.  EP.^  proposes  that  exhaust 
VOC  emission  performance  be  the 
primary  basis  for  selecting  vehicles  for 
the  test  fieet.  The  Agency  also  proposes 
that  evaporative  emission  performance 
be  a  secondary  basis,  which,  as 
discussed  below,  would  be  handled 
through  disabling  key  components  of  the 
evaporative  systems  on  vehicles 
obtained  through  screening  for  exhaust 
emission  pprformance.  As  discussed 
below,  EPA  proposes  that  the  relative 
number  of  vehicles  tested  for  the  various 
emission  types  (exhaust,  evaporative, 
running  loss,  and  refueling)  and  the 
number  of  vehicles  tested  with  various 
emission  performance  levels  shall  be 
based  in  large  part  on  the  contribution 
of  each  categon,'  to  in-use  emissions  as 
estimated  using  MOB1LE4  1  with  an 
enhanced  I/M  program  as  defined  in 
Section  II.  These  estimates  may  change 
upon  the  introduction  or  update  of  the 
complex  model. 

2.  Vehicle  Selection  Criteria  for  Exhaust 
Emission  Testing 

a.  Categorizing  test  vehicles  by 

emission  performance.  As  discussed  in 
the  NPRM,  it  is  the  goal  of  EPA  that  the 
test  fleet  for  emission  testing  have  an 
emission  performance  which  is 
representative  of  in-use  emissions  of 
1990  MY  vehicles.  As  a  result.  EPA 
proposed  in  the  NPRM  that  the  test  fieet 
be  divided  into  three  exhaust  VOC 
emitter  subfieets  (normal,  high,  and 
very-high  and  super).  While  EPA  did  not 
have  information  at  that  time 
demonstrating  that  vehicles  from  the 
different  emitter  groups  would  respond 
differently  to  fuel  changes  EPA 
recognized  that  the  potential  existed 
and  hoped  that  information  would  be 
forthcoming  to  support  such  a  position 
However,  since  the  time  of  the  NPRM. 
such  inforrration  has  not  been 
forthcoming.  Some  data  from  the  Auto/ 
Oil  test  program  as  well  as  data  from 
EPA's  test  program  at  ATL  suggest  that 
high,  ver>--htgh,  and  super  emitting 
vehicles  may  respond  differently  to 
some  fuel  changes  than  normal  emitting 
vehicles,  but  this  data  does  not  allow  for 
distinguishing  between  high,  ver>'-high. 
and  super  emitting  vehicles.  As  a  result, 
EPA  proposes  that  the  test  fieet  be 
divided  into  two  exhaust  VOC  emitter 
subfieets  consisting  of  normal  emitters 
and  all  higher  emitting  vehicles  Based 
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on  the  assumptions  made  for  the  simple 
model  and  the  consequent  results  from 
MOBILE4,l.  EPA  projects  that  the 
representation  and  in-use  emission 
irrpact  of  each  emitter  group  would  be 
as  expressed  in  Table  IIM.  EPA 
requests  comments  on  this  approach  for 
determining  test  fleet  composition. 

Table  III-4  — €MtTTEfl  Groups  *nd  In- 
Use  Emissions 


Emit'ef  grojp 


Frac-    I       EmissKXi 
tK)n  fractKDn 

Ot  in- 

fleet 


Nomiai    <^2.THC  StarxJ- 

8fd  (v0  82  g.'mi)     0.82 

Ail  High  Of  worse 
g2<THC  StancJa'ti 
(50.82  g/mi) :     0  18 


VOCs 


o.so 


0.50 


NOx 


0.81 


0.19 


In  order  to  simplify  the  process  of 
obtaining  a  test  fleet  while  still 
maintaining  statistical  confidence  in  the 
test  results  and  assuring 
representativeness  of  the  test  fleet.  EI^A 
is  considering  and  requests  comment  on 
a  second  option  for  test  vehicle 
selection.  Under  this  option,  the  test 
vehicles  would  not  be  subdivided  into 
emitter  classes,  but  the  emission 
performance  of  the  test  fleet  as  a  whole 
would  be  required  to  be  representative 
of  the  in-use  fleet.  Specifically,  under 
this  option,  EPA  proposes  that  the  test 
fleet  have  an  average  VO€  (N'MHC) 
emission  rate  of  between  0  4  and  0  6  g/ 
mi  on  the  indolene  test  fuel  In  this  wa\ 
the  test  fleet  would  have  an  average 
emission  rate  generally  representative  of 
the  average  in-use  exhaust  emission  rate 
of  0  4R  g/m,i  fN'MHC)  for  1990  MY 
vehicles  as  predicted  by  MOBm',4  1 
when  the  same  inspection  and 
maintenance  program  assumptions  are 
made  as  were  discussed  in  Section 
II. A  3  for  the  simple  model  Under  this 
option  exhaust  VOC  emission  rates  for 
all  vehicles  m  the  test  fleet  would  not 
exceed  1.6  g/mi.  This  restriction  would 
reduce  the  potential  that  test  programs 
would  be  based  on  unusual  test  fleets 
composed  pnmanly  of  very  clean 
vehicles  with  a  small  number  of 
extremely  high  emitting  vehicles  (super 
emitters)  to  arrive  at  the  average  in-use 
emission  rate.  Since  no  fixed  number  of 
higher  emitters  and  potentially  fewer 
higher  emitters  could  be  tested  under 
this  option,  it  offers  more  flexibility  for 
selecting  vehicles  for  a  test  fleet  than 
the  option  proposed  above  in  which  the 
test  fleet  would  be  subdivided  into  two 
emitter  groups. 

At  the  same  time.  EPA  believes  that 
this  option  may  provide  greater 
statistical  confidence  m  the  lest  results 


than  the  option  proposed  above,  since 
the  data  from  all  vehicles  can  be  treated 

as  a  single  sample  instead  of  dividing 
the  test  fleet  into  separate  subneets. 
This  assumes,  however  that  the  two 
emitter  groups  do  not  respond  in  a 
substantially  different  manner  to  fuel 
changes  If  higher  em.ittmg  vehicles  do 
respond  differently  to  fuel  changes,  then 
there  is  the  chance  that  some  emission 
effects  peculiar  to  vehicles  with  these 
emission  performance  levels  may  not  be 
discovered  While  EPA  acknowledges 
this  limitation,  the  data  currently 
available  is  not  adequate  to  draw  a 
clear  distinction  between  the  emission 
effects  on  norma!  and  higher  emitting 
vehicles  for  the  fuei  parameters  tested  to 
date.  Furthermore,  the  additional  burden 
on  test  fleet  selection  caused  by 
requiring  the  testing  of  a  large  number  of 
higher  emitting  vehicles  m.ay  be  less 
warranted  if  more  stringent  inspection 
and  maintenance  program  requirements 
are  imposed  than  those  assumed  for  this 
nilrmaking,  since  higher  emitters  would 
be  less  like'y  to  be  found  in  the  in-use 
r.ect.  EPA  requests  comments  on 
whether  higher  emitters  are  likely  to 
respond  in  a  substantially  different 
manner  to  fuel  changes  than  normal 
emitters  and  whether  this  option  would 
be  more  appropnate  than  the  option 
proposed  above  f<;r  determinine  test 
fleet  compositio.^ 

Requiring  a  test  fleet  with  a  certain 
emission  performance  distribution 
necessitates  that  vehicles  be  obtained 
which  have  the  desired  emission 
pe^forma.^ce  Vehicles  with  such 
emission  characteristics  could  be 
obtained  either  directly  from  the  in-use 
fleet  or  through  intentional  disablement 
of  emission  control  systems  of  normal 
emitting  vehicles.  HPA  proposes  that 
vehicles  for  reformulated  gasoline 
testing  be  obtained  by  randomly 
selecting  vehicles  with  the  desired 
emission  performance  from,  the  in-use 
fleet  and  testing  those  vehicles  in  their 
as-received  condition.  This  method 
would  help  assure  that  the  vehicles 
selected  for  testing  would  have  emission 
control  problems  which  would  be  truly 
representative  of  in -use  emission 
problems. 

However,  the  Agency  also  requests 
comment  on  an  option  whereby  normal 
emitting  vehicles  would  be  intentionally 
disabled  to  produce  higher  emitting 
vehicles  (high,  very-high,  and/or  super 
emitting  vehicles]  Such  an  option  may 
be  able  to  provide  some  benefits  in 
term.s  of  reduced  test  variability,  thereby 
increasing  the  statistical  confidence  in 
the  test  results  However,  the  Agency 
has  concerns  that  it  may  be  difficult  to 
disable  vehicles  m  a  manner  that  would 


be  representative  of  in  use  vehicles 
EPA  req  jests  ajmment  under  this  option 
on  ways  to  ensure  that  mten'ni'i.-tlly- 
disabled  vehicles  accuratei)  rtCect  the 
emission  effects  of  fuel  changes  in  the 
in-use  fleet. 

Regardless  of  the  vehicle  selection 
methodology  chosert  prescreening  of 
test  vehicles'  emission  performance 
would  be  necessary  to  place  them  in  the 
appropriate  emitter  group.  EPA  proposes 
that  prescreening  tests  be  conducted 
using  EPA  vehicle  certification  fuel 
(Indolene)  over  the  Federal  Test 
Procedure  since  these  were  the 
conditions  which  were  used  to  generate 
the  data  for  the  in-use  emission 
distribution.  EPA  also  proposes  allowing 
prescreening  tests  to  be  performed  using 
the  Clean  Air  Act  baseline  gasoline 
and/or  the  1/M  240  test  procedure. 
Results  from  such  tests  can  be 
correlated  with  FTP  test  results  with 
Indolene  (as  outlined  in  proposed 
S  80.62  of  the  accompanying 
regulations). 

b.  Technology  representation  of  the 
emitter  group  sub  fleets.  The  Qean  Air 
Act  requires  that  representative  model 
year  1990  vehicles  achieve  an  emissions 
reduction  when  using  reformulated 
gasoline  compared  to  emissions  when 
using  a  baseline  gasoline.  There  were 
various  engine  and  exhaust  system 
technologies  in  use  in  1990.  To  ensure 
that  a  fuel  achieves  the  required 
emissions  reductions  when  using 
reformulated  gasoline,  the  vehicle 
technologies  which  should  govern  the 
selection  of  vehicles  for  the  test  fleet  are 
those  which  are  likely  to  impact  the 
emission  performance  of  a  fuel  in  a 
vehicle.  EPA  proposed  a  number  of 
options  m  the  NPRM  for  how  best  to 
determine  the  technology  representation 
in  each  emitter  group  sub-fleet,  and  the 
reader  is  referred  to  the  NPRM  for 
discussion  of  the  various  options  At  this 
time.  EPA  proposes  the  option  whereby 
the  manufacturer  is  speciified  along  with 
the  four  vehicle  technology  categories 
listed  in  Table  III-5.  This  option 
provides  greater  assurance  that  the  test 
fleet  accurately  represents  the  in-use 
fleet  than  do  the  other  options  discussed 
in  the  NPRM.  In  addition.  EPA  proposes 
that  approximately  30  percent  of  the 
vehicles  selected  for  each  sub-fleet  from 
Table  III-5  be  light-duty  trucks  (LDTs)  to 
reflect  the  representation  of  LDTs  in  the 
light-duty  vehicle  fleet.  EPA  believes 
that  the  benefits  of  providing  flexibility 
in  determining  the  selection  of  LDTs  for 
the  test  fleet  outweigh  the  benefits  of 
accuracy  achieved  by  specifying  which 
vehicles  from  Table  III-5  should  be 
LDTs, 
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EPA  IS  evaluating  whether  the 
technology  classifications  used  in  Table 
III-5  are  necessary  and  appropriate  and 
whether  other  classification  methods 
should  be  added  or  substituted.  EPA 
requests  comment  on  the  proposed 


categories  and  technological  distinctions 
used  and  whether  others  would  be  more 
appropriate. 

Vehicles  would  be  added  to  the  test 
subfleetls)  in  the  order  in  which  they 
appear  in  the  table.  If  more  vehicles 


would  be  included  in  a  test  subfleet  than 
are  roprespnted  in  Table  III-5.  then  the 
additional  vehicles  would  be  selected 
starting  over  with  vehicle  number  one. 


Table  ill-5.— Test  Vehicle  Characteristics 


VeHtcie  No. 


6  . 

9.. 
10.. 
11.. 
12.. 
13.. 
14.. 

16 

17.. 

18., 

19.. 

20.. 

21  . 


Fuel  system 


Muiti 
Multi 
TBI 
Muiti 


MuW 

MuM 

TW 

Muili 

TBI 

TBI 

TBI 

Muiti 

Muiti 

TBI 

Cart) 

MuW 

MuW 

Muiti 

Muiti 

TBI 


Catalyst 


3W 

3W 

3W 

3W 

3W  +  0X 

3W 

3W 

3W 

3W 

3W 

3W  +  0X 

3W 

3W 

3W 

3W 

3W  +  0X 

3W 

3W  +  0X 

3W 

3W 

3W 


Air  injection 


EGR 


No  Air... 
^4oAir... 
NoAir._ 
No  Air- 
Air 

Air 

No  Air... 
No  Air... 
No  Air... 

Air _. 

Air 

No  Air... 
No  Air... 
No  Air.. 
No  Air- 
Air 

No  Air.. 

Air „ 

No  Air.. 
No  Air.. 
No  Air.. 


EGR 

NoEGR 

EGR 

EGR 

EGR 

EGR 

NoEGR 

EGR 

EGR 

EGR 

EGR 

NoEGR 

EGR 

NoEGR 

EGR 

EGR 

EGR 

EGR 

EGR 

NoEGR 

EGR 


Tech  groop 


Manufactufer 


GM. 
Ford 

GM 

Fcxd 

Tovota 

GM 

Chryslef 

Ford 

GM 


8 

Honda. 

1 

Tovota 

2 

Ovysief 

3 

Ftxd 

9 

Tovota 

1 

GM 

4 

GM 

1 

Nissan 

2 

Mazda 

3 

GM 

It  must  be  pointed  out  that  the  vehicle 
technology  distribution  discussed  above 
would  apply  to  each  of  the  emitter  group 
subfieets  separately.  Failure  to  have 
such  a  requirement  could  result  in  each 
s.>bfleet  being  composed  of  vehicles 
which  would  not  be  representative  of 
the  in-use  fleet  as  a  whole,  and  thereby 
allow  gaming  of  the  test  program.  The 
results  from  each  subfleet  would  be 
used  independently  of  each  other,  which 
could  result  in  inappropriate  test  results. 
Fiowever.  if  EPA  adopts  the  option  in 
which  the  test  fleet  is  not  divided  into 
emitter  group  subfleets,  then  the  vehicle 
technology  distribution  discussed  above 
would  apply  to  the  test  fieet  as  a  whole. 

c.  Number  of  test  vehicles.  Exhaust 
err.issions  represent  the  emission 
category  most  likely  to  be  tested  due  to 
the  number  of  fuel  parameters  which 
rr.ay  affect  exhaust  emissions. 
Furthermore,  a  much  greater  variability 
in  the  fuel  effects  would  be  expected 
with  exhaust  emissions  than  with  the 
other  emission  types  due  to  the 
complexity  of  combustion  chemistry  and 
engine  behavior.  As  a  result,  statistical 
uncertainty  in  the  exhaust  emission 
reduction  estimate  would  have  the 
greatest  impact  on  the  uncertainty  in  the 
overall  test  result.  For  this  reason,  an 
adequate  number  of  vehicles  should  be 
'ested  for  their  exhaust  emissions.  In 
order  to  keep  statistical  uncertainty 
reasonably  low-while  at  the  same  time 
limiting  the  test  fieet  size  to  reasonable 


levels.  EPA  proposes  that  the  test  fleet 
for  exhaust  emissions  consist  of  a 
minimum  of  20  vehicles.  The  basis  for  a 
20-vehicle  test  fleet  is  discussed  more 
fully  below. 

In  addition,  the  Agency  proposes  that 
replicate  testing  be  performed  and 
reported  to  verify  that  the  emission 
results  obtained  in  the  first  set  of  tests 
are  repeatable.  The  following  replicate 
testing  requirements  would  apply  to 
emissions  of  each  pollutant  Hsted  in 
Table  III-6  and  would  apply 
independently  to  each  vehicle  tested,  in 
addition  to  the  requirements  outlined 
elsewhere  regarding  vehicle  testing.  In 
recognition  of  the  costly  nature  of 
testing  for  toxic  emissions  (adding 
toxics  measurement  increases  the  cost 
of  a  single  test  by  roughly  50  percent), 
each  vehicle-fuel  combination  would 
only  be  tested  once  for  toxics.  EPA 
believes  that  this  may  not  unduly  reduce 
confidence  in  the  effect  of  the  given  fuel 
parameter  on  toxics  emissions,  because 
toxic  emissions  are  dominated  by 
benzene  emissions,  which  appear  to  be 
well  understood  and  to  be  primarily  a 
function  of  fuel  benzene  and  non- 
benzene  aromatics  and  total  VOC 
emissions. 

Following  replicate  testing,  the 
average  of  the  two  test  results  shall  be 
used  if  emissions  for  the  second  test 
differ  from  emissions  for  the  first  test  by 
less  than  the  percentage  shown  in  Table 
III-6.  If  emissions  for  the  second  test 


differ  from  emissions  for  the  first  test  by 
more  than  the  percentage  in  Table  l!I-6, 
then  a  third  test  shall  be  performed.  If 
the  results  of  one  of  the  three  tests 
differs  by  more  than  the  percentage  m 
Table  111-6  from  the  average  of  the  other 
two.  then  the  average  of  the  two  closest 
test  results  shall  be  used.  If  not,  then  the 
average  of  all  three  tests  shall  be  used. 
If  a  third  test  was  necessary  because  of 
variability  in  VOC  or  NOx  emissions, 
then  toxics  would  also  be  measured 
during  this  third  test  and  the  results 
averaged  with  the  first  toxics 
measurement  unless  the  VOC  and  NOx 
results  from  the  first  test  were 
discarded,  in  which  case  only  the  results 
from  the  third  test  would  be  used. 

Table  III-6.— Replicate  Testing 
Requirements 


Pollutant 


VOC 
NOx 


Allowable 
percentage 
drtlerence 


10 
10 


EPA  further  proposes  that  the 
distribution  of  the  test  Heet  among  the 
emitter  groups  be  defined  so  as  to 
minimize  statistical  uncertainty.  This  is 
most  straightforward  for  VOC 
emissions,  smce  the  emitter  groups  were 
based  on  VOC  emission  performance. 
(NOx  emission  levels  in  the  in-use  fleet 
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fend  to  follow  a  normal  distribution 
making  it  more  difficult  to  distinguish 
unique  groups  within  the  in-use  fleet.) 
Since  toxics  emissions  are  strongly 
dependent  on  VOC  emissions.  EPA  is 
reasonably  confident  that  the 
uncertainty  in  toxics  emissions  would 
be  minimized  when  the  uncertainty  in 
VOC  emissions  are  minimized.  In  the 
case  of  NOx  emissions,  however,  this  is 
not  necessarily  the  case.  Emission 
changes  often  differ  between  VOC  and 
NOx  emissions,  and  this  is  expected  to 
translate  over  to  the  effect  of  fuel 
changes  on  emissions  as  well. 
Nevertheless,  statistical  uncertainty  in 
the  measurement  of  fuel  changes  may 
not  differ  significantly  between  VOC 
and  NOx  emissions.  At  this  time,  EPA 
can  not  be  certain  that  optimizing  the 
test  fleet  to  minimize  the  uncertainty  in 
VOC  emission  measurement  will  or  will 
not  minimize  the  uncertainty  for  NOx 
emissions.  Due  to  this  lack  of  certainty 
on  how  best  to  optimize  the  test  fleet  for 
statistical  confidence  in  NOx  emissions. 
EPA  proposes  to  focus  on  VOC 
emissions  when  distributing  the  test 
fleet  among  the  emitter  groups. 

The  uncertainty  associated  with  VOC 
emissions  is  quite  complex.  The  EF 
database  and  additional  testing  by  EPA 
at  ATL  indicate  that  higher  emitting 
vehicles  tend  to  have  significantly 
greater  variability  in  emission  effects 
than  normal  emitting  vehicles.  As  such, 
in  order  to  minimize  statistical 
uncertainty,  a  proportionately  greater 
number  of  higher  emitting  vehicles 
(relative  to  such  vehicles'  contributions 
to  the  in-use  emissions  inventory) 
should  be  tested  than  noitnal  emitting 
vehicles.  Based  on  EPA's  experience 
during  the  ATL  test  program,  however,  it 
appears  that  a  substantial  portion  of  the 
variability  in  the  emission  performance 
of  not  only  high  emitting  vehicles,  but 
also  normal  emitting  vehicles  is  due  to 
vehicles  exhibiting  trends  in  emissions 
in  each  succeeding  test  unrelated  to  fuel 
changes  or  to  vehicles  with  highly 
unstable  emission  performance,  even 
when  tested  on  the  same  fuel.  EPA 
believes  that  by  stabilizing  vehicle 
performance  before  testing  for  emission 
effects,  the  variability  of  both  normal 
emitting  and  higher  emitting  vehicles 
would  be  reduced  to  levels  below  those 
obser\-ed  during  the  EF  and  ATL  test 
programs  without  significantly  affecting 
the  representativeness  of  the  test 
vehicles  to  those  in  the  in-use  fleet. 
Further,  EPA  believes  that  such  pre- 
screening  and  stabilization  would  lower 
the  variability  of  higher  emitting 
vehicles  to  the  level  of  variability  for 
normal  emitting  vehicles.  Since  the 
contribution  of  normal  emitting  and 


higher  emitting  vehicles  to  total  VOC 
emissions  is  approximately  equal  (as 
shown  in  Table  IIM),  EPA  believes  that 
vehicle  testing  programs  should  include 
equal  numbers  of  normal  and  higher 
emitting  vehicles.  This  emissions 
breakdown  is  based  on  the  definition  of 
enhanced  I/M  described  in  section 
II  A.3  v  above.  Since  these  independent 
test  programs  will  be  used  to  augment 
the  complex  model  and  not  the  simple 
model,  the  distribution  between  normal 
and  higher  emitters  here  should  be 
consistent  with  the  emissions 
distribution  utilized  in  developing  the 
complex  model  later  this  year. 
Therefore,  should  EPA  propose  a 
different  emissions  distribution  for  the 
complex  model,  EPA  would  also 
propose  that  this  new  distribution  also 
be  utilized  for  testing  purposes. 

EPA  further  proposes  that  the  test 
fleet  used  in  vehicle  testing  consist  of  no 
fewer  than  20  cars,  distributed  as 
discussed  above  between  normal  and 
higher  emitting  vehicles.  The  initial 
Auto/Oil  test  program  (as  reported  in 
Technical  Bulletin  «l),  which  consisted 
of  20  vehicles,  achieved  95  percent 
confidence  inter\'als  for  emission  effects 
of  approximately  plus  or  minus  two 
percentage  points.  This  level  of 
statistical  confidence  was  achieved  by 
testing  a  large  number  of  fuels  (i.e.,  8 
pairs  of  fuels  measunng  the  same 
emissions  effect),  testing  only  norma! 
emitting  vehicles,  and  including  only 
low-mileage,  properly  maintained 
vehicles  in  their  test  fleet. 

Since  the  proposed  test  program 
outlined  in  this  section  would  require 
testing  on  fewer  fuels,  and  would 
require  the  inclusion  of  vehicles  with  a 
larger  range  of  emission  performance 
and  potentially  greater  emissions 
variability,  EPA  anticipates  that  such 
test  programs  would  not  be  able  to 
maintain  equivalent  levels  of  statistical 
confidence.  However,  by  implementing 
programs  to  stabilize  the  emission 
performance  of  test  vehicles  prior  to 
including  them  in  the  test  program,  EPA 
believes  that  the  standard  deviation  in 
the  test  results  can  approach  those 
achieved  in  the  Auto/Oii  test  program. 
Since  the  size  of  emission  benefits 
identified  through  vehicle  testing  could 
easily  be  as  small  as  five  percent,  a  test 
r.eet  of  20  vehicles  should  be  maintained 
to  reduce  the  relative  impact  of 
sampling  uncertainty  to  acceptable 
levels.  EPA  therefore  proposes  this  test 
fleet  composition  and  further  proposes 
thai  larger  test  fleets  have 
proportionately  larger  emitter  group  sub- 
fleet  sizes. 

To  improve  the  statistical  power  of 
test  program  results,  EPA  proposes  and 


requests  comment  on  an  option  whereby 
NOx  emission  effects  for  all  vehicles 
included  in  a  test  program  would  be 
analyzed  as  a  single  population 
regardless  of  the  VOC  emission  level  of 
the  vehicles.  Given  that  the  effect  of  fuel 
changes  on  NOx  emissions  may  not  be 
significantly  different  between  vehicles 
from  different  VOC  emitter  groups,  this 
may  be  a  more  appropriate  means  of 
analyzing  the  NOx  data.  While  it  will 
not  improve  the  statistical  confidence  in 
the  VOC  emissions  result,  it  should 
improve  the  statistical  confidence  in  the 
NOx  emission  result.  Under  the  option 
discussed  in  section  2.a.  whereby  test 
programs  would  consist  of  a  set  of 
vehicles  with  an  average  VOC  emission 
rate  of  0.4-0.6  grams/mile,  however, 
VOC  emission  effects  would  be 
analyzed  as  a  single  population  to 
improve  the  statistical  confidence  in  the 
VOC  test  results  as  well  as  the  NOx  test 
results. 

As  discussed  above,  EPA's  ATL  test 
program  indicated  that  for  some 
vehicles,  emissions  decreased  with  each 
subsequent  test,  independent  of  fuel 
changes.  This  trend  appears  to 
contribute  significantly  to  the  high 
degree  of  variability  found  in  this  test 
program.  Therefore,  EPA  proposes  and 
requests  comment  on  the  following 
option  to  improve  the  confidence  of  test 
results.  Under  this  option,  all  vehicles 
would  be  tested  in  their  in-use  condition 
and  would  be  required  to  demonstrate 
consistent  exhaust  emission 
perfo.Tnance,  using  a  reference  fuel  that 
includes  deposit-control  additives, 
before  being  tested  to  determine 
emission  effects  of  fuel  parameters. 

An  alternative  solution  to  this 
problem  might  be  to  intentionally 
disable  elements  of  normal-emitting 
vehicles'  emission  control  system  to 
produce  higher  emitting  vehicles  that 
would  behave  more  consistently. 
However,  the  Agency  is  concerned  that 
intentionally-disabled  vehicles  may  not 
adequately  reflect  the  emission  effects 
of  fuel  modifications  on  in-use  high  and 
very  high/super  emitters.  A  final 
technique  considered  by  the  Agency  to 
reduce  test  result  variabihty  Involves 
increasing  the  required  size  of  the  test 
fleet.  EPA  requests  comment  on  these 
and  other  techniques  to  reduce  the 
variability  of  emission  effects 
determined  through  vehicle  testing  and 
on  the  appropriateness  of  the  levels  of 
variability  permitted. 

As  data  regarding  the  frequency  and 
emission  effects  of  specific  vehicle 
problems  becomes  available,  the 
Administrator  may  choose  to  modify  the 
required  minimum  composition  of  the 
test  fleet  to  assure  the  inclusion  of 
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repreienUtive  high  j-d  sup^r-emittixig 
vehicles.  The  Admir.strator  may  also 
choose  to  modify  the  required  minimum 
test  fleet  ccmpositicn  if  tbe  intentional 
dijablenipn!  approa  :h  is  choseru  These 
issues  wiii  be  re-exdmmed  during  the 
rulemaking  process  for  the  complex 
model 

To  better  rpi.m.ize  the  test  program  to 
the  needs  of  tne  par::cuUr  fuel 
parameter,  the  Administrator  may 
approve  a  request  to  waive  cer'ain  of 
the  r'^quirements  proposed  in  this 
section,  specifically  those  relating  to  the 
number  of  test  vehicles  and  their 
distnbution  among  the  emitter  groups. 
Any  such  waiver  would  have  to  be 
obtained  in  advance  A  request  for  such 
a  waiver  should  include  an  adequate 
justification  for  the  requested  change, 
including  the  rationale  for  the  request 
and  supporting  data  and  information. 

With  regard  to  the  emitter  group 
distribution,  the  petitioner  should 
demonstrate  that  the  contribution  of 
normal  and  higher  emitting  vehicles  to 
the  total  in-u5€  emission  inventory  is 
different  than  that  snown  in  Table  I1I-4. 
d.  Maximum  required  size  of  the  test 
prog-xim.  In  order  to  limit  the  testing 
burden,  while  at  the  same  time 
maintaining  the  greatest  degree  of 
flexibility  and  permitting  the  greatest 
degree  of  optimaation  of  the  test 
program  for  'he  parameter  in  question, 
EPA  has  proposed  in  a  number  of  places 
throughout  Section  III  that  if  the 
petitioner  can  provide  EPA  with  a 
rationale  and  supporting  data  they  be 
permitted  to  deviate  from  the 
requirempnis  otherwise  specified.  As 
long  as  EPA  can  be  assured  that 
equivalent  statistical  confidence  is  being 
achieved  in  the  test  program,  the  overall 
test  burden  can  be  lower  than  that 
specified,  and  in  fact  EPA  anticipates 
that  requests  to  optimize  and  reduce  the 
overall  tes4  burden  will  comprise  the 
majority  of  the  requests  to  deviate  from 
the  specified  reqmiements.  However,  in 
Bom,e  cases,  the  petitioner  may  opt  to 
take  on  a  greater  testing  burden  in  order 
to  better  evaluate  the  fuel  parameter  or 
additive.  While  EPA  will  not  prohibit  a 
petitioner  from  taking  on  a  greater 
testing  burden,  EP.A  proposes  that  in  no 
case  are  more  than  530  valid  vehicle 
tests  of  exhaust  emissions  to  be  required 
of  the  petitioner  by  EPA  to  determine 
the  exhaust  emission  effect.  However,  if 
the  test  vanabiiity  is  so  high  that  little 
confidence  could  otherwise  be  placed  in 
the  test  results,  then  EPA  proposes  that 
we  retain  the  flexibiUty  to  increase  the 
rr.aximum  required  number  of  tests  by 
100.  If  reasonable  confidence  in  the 
results  from  a  test  program  of  the 
magnitude  being  considered  here  is  to 


be  achieved,  the  standard  deviation 
about  the  mean  percent  change  in 
emissions  between  the  candidate  and 
candidate  baseline  fuels  for  the  various 
vehicles  in  the  test  fleet  should  be  less 
than  15  percentage  points  (e.g.,  if  the 
mean  measured  effect  was  a  10  percent 
reduction,  one  standard  deviation  would 
consist  of  a  range  in  the  percent 
reduction  of  from  -5  to  25).  If  the  two 
optional  fuels  are  tested,  then  the  above 
calculation  would  be  performed  for  both 
the  low  emission  fuel  and  the  high 
emission  fuel,  as  well  as  the  candidate 
baseline  fuel.  Separate  standard 
deviations  for  VOC  and  NO,  would  be 
calculated  for  each  of  the  three  fuel 
pairs.  The  three  standard  deviations  for 
each  pollutant  would  then  be  averaged 
for  comparison  with  the  15.0  percentage 
point  limit. 

Testing  performed  under  the  Auto/Oil 
test  program  showed  a  standard 
deviation  of  12-13  percentage  points,  so 
a  limit  of  15  percentage  points  should  be 
readily  achievable.*'  Without  any 
atteinpt  to  reduce  testing  variability  (i.e., 
by  pre-testing  on  a  standard  baseline 
fuel),  EPA  found  standard  deviations 
ranging  from  15  to  18  percentage  points 
in  its  in-use  emission  factors  test 
program,  where  the  vehicles  are  found 
in  all  degrees  of  maintenance. 
Since  applying  a  limit  on  the 
maximum  standard  deviation  separately 
to  the  variability  in  both  VOC  and  NO, 
emissions  could  result  in  the 
invalidation  of  all  of  tbe  results  from  a 
test  program  even  though  the  standard 
deviation  for  only  one  of  the  pollutants 
is  marginally  above  the  limit,  EPA 
proposes  and  requests  conunent  on  a 
requirement  that  standard  deviations  for 
VOC  and  NO,  be  averaged  together  and 
be  less  than  15  percenUge  points.  EPA 
further  proposes  that  for  each  test  for 
which  all  pollutants,  including  toxics, 
are  measured,  the  maximum  number  of 
required  tests  would  be  reduced  by  four 
sevenths  of  a  test  (rounded  to  the 
nearest  whole  number  of  tests)  to  take 
into  account  the  increased  cost 
associated  with  measurement  of  toxics 
emissions. 

The  maximum  number  of  tests 
described  above  is  roughly  equivalent  to 
those  involved  with  a  20  vehicle  test 
program  with  three  measurements  of 
VOC  arui  NO,  emissions  and  two 
measurements  of  toxics  per  fuel-vehicle 
combination  on  a  total  of  six  test  fuels 
(the  two  optional  fuels  described  in  this 


"  Memorandum:  " Vehicle  Exhaoat  Testing 
StaixUrd  OeviatioD*."  From  S«ev«  Mayotte, 
Chemical  Engineer.  Regulation  Development  and 
Support  Division,  to  Richard  A.  Rykowski.  Senior 
Proiect  Manager.  Regulation  Development  and 
Support  Division.  K4arch  11. 1992. 


section  could  increase  this  number  to 
Right).  As  indicated  earlier.  EPA 
believes  that  statistically  valid  results 
can  be  achieved  within  these  testing 
limits.  EPA  is  also  committed  to  keeping 
these  tfst  costs  below  $1  million  [m 
today's  dollars)  msofar  as  the  above 
statistical  considerations  can  be 
satisfied.  EPA  believes  the  above  test 
limits  would  do  so.  EPA  requests 
comments  on  both  the  statistical  validity 
and  cost  of  these  test  limits. 

3.  Vehicle  Selection  Criteria  for 
Evaporative  and  Running  Loss  Emission 
Testing 

a.  In-use  emission  performance.  In 
order  to  ensure  that  test  vehicles  have 
evaporative  and  running  loss  emission 
performance  t>-pical  of  the  in-use 
emission  performance  of  1990  vehicles 
over  their  lifetime,  EPA  proposes  that 
the  test  fleet  include  not  only  vehicles 
which  have  normal  evaporative  and 
running  loss  emissions,  but  also  vehicles 
having  high  evaporative  and  running 
loss  emis.sions.  Since  the  causes  of  high 
evaporative  and  running  loss  emissions 
are  far  fewer  and  far  better  understood 
than  those  of  exhaust  emissions, 
obtaining  high  emitters  from  the  in-use 
fleet  would  not  be  necessary  to  develop 
a  representative  test  fieet.  EPA  therefore 
proposes  that  irv-use  high  emitters  need 
not  be  obtained  unless  the  Agency  later 
finds  them  necessary  to  better  represent 
in-use  emissions.  Instead,  EPA  proposes 
that  high  emitters  may  be  obtained 
through  intentional  disablement  of  the 
evaporative  systems  of  normal  emitting 
vehicles.  This  approach  would  permit 
vehicles  selected  for  evaporative  and 
refueling  emission  testing  that  have 
normal  emissions  to  be  the  same  ones 
that  are  tested  as  high  emitters 
following  disablement  of  their  emission 
control  systems.  The  disablements 
would  be  those  which  are  representative 
of  the  evaporative  emission  control 
problems  of  tampered  and  poorly 
maintained  vehicles  m  the  in-use  fleet. 
These  emission  control  problems 
primarily  involve  inadequate  purge  of 
the  evaporative  emission  canister  and 
missing  or  defective  gas  caps.  The 
Agency  proposes  that  these  problems  be 
modeled  by  disconnecting  the  canister 
and  removing  the  gas  cap. 

The  proportion  of  "fail"  vehicles  vrith 
these  intentional  disablements  would 
reflect  the  relative  emission  contribution 
of  vehicles  with  these  two  emission 
control  problems  to  the  muse  emis.sion 
inventory  assuming  an  operative 
enhanced  1/M  program.  At  the  presf-nt 
time  EP.\  proposes  that  when  testing 
vehicles  in  a  "fail"  condition.  25  percent 
of  the  test  vehicles  have  their  canisters 
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disconnected  and  75  percent  have  their 
gas  caps  removed.  While  42  percent  of 
in-use  "fail"  vehicles  would  be  expected 
to  be  disabled  in  both  manners, 
emissions  from  such  vehicles  are  not 
significantly  greater  than  for  vehicles 
with  only  their  gas  caps  removed. 
As  an  alternative  to  testing  both 
properly  operating  and  disabled  vehicles 
as  described  above.  EPA  also  proposes 
that  testing  of  only  normal  emitting 
vehicles  be  permitted,  with  the 
emissions  of  the  high  emitters  modeled 
Evaporative  and  running  loss  emissions 
are  fairly  well  understood,  especially  if 
they  are  uncontrolled  as  is  the  case  if 
the  evaporative  canister  is  removed 
and/or  if  the  gas  cap  is  removed.  As  a 
result,  the  testing  burden  could  be 
significantly  reduced  if  emissions  from 
these  vehicles  were  modeled  instead, 

b.  Vehicle  technology.  As  discussed  in 
the  NPRM,  EPA  proposes  that  vehicles 
selected  for  exhaust  emission  testing 
should  be  adequate  to  represent 
evaporative  emission  control  technology 
as  well. 

c.  Number  of  test  vehicles.  As 
discussed  in  the  NPRM,  while  it  is 
important  that  evaporative  and  running 
loss  emissions  be  determined  with  a 
high  degree  of  certainty,  the  variance  in 
emission  results  with  these  emissions  is 
expected  to  be  low  since  the 
relationship  between  these  emissions 
and  their  causes  is  relatively  simple, 
well-behaved,  and  consistent.  As  a 
result,  fewer  vehicles  need  to  be  tes^'d 
for  such  emissions  than  for  exhaust 
emissions  to  achieve  comparable 
confidence  intervals.  Therefore.  EPA 
proposes  that  a  minimum  of  10  norma! 
emitters  be  tested.  These  vehicles  are  to 
be  the  first  10  vehicles  listed  in  Table 
III-5,  If  "fail"  vehicles  were  to  be  tested, 
then  the  same  10  vehicles  would  also  be 
tested  in  a  disabled  condition  according 
to  the  proportions  discussed  in  section 
a,  above. 

4.  Vehicle  Selection  Criteria  for 
Refueling  Emission  Testing 

EPA  proposes  that  vehicles  for 
refueling  emission  testing  be  selected 
from  the  test  fleet  used  for  exhaust 
emission  testing,  and  that  just  the  first 


five  vehicles  listed  in  Table  111-5  be 
considered  adequate.  The  relationship 
between  refueling  emissions  and  their 
causes  is  also  very-  simple,  well- 
behaved,  and  consistent  from  vehicle  to 
vehicle.  As  a  result,  fewer  vehicles  need 
to  be  tested  for  such  emissions  than  for 
other  emission  types  to  achieve 
comparable  confidence  intervals.  For 
additional  discussion  of  vehicle 
selection  criteria  for  refueling  emission 
testing,  the  reader  is  referred  to  section 
V  C  4  of  the  NPRM  (56  PR  31201). 

E.  Use  of  Test  Results  In  Fuel 

CertificaUon 

The  manner  in  which  the  test  data  is 
to  be  analyzed  should  be  consistent 
with  the  goal  that  the  emission  benefits 

from  reformulated  gasoline  be  realized 
in-use.  Therefore,  EPA  proposes  that  for 
each  pollutant,  augmentation  of  the 
models  with  vehicle  'esting  results 
reflect  (1)  an  appropriate  vehicle 
technology  distribution  and  (2)  the 
contribution  of  each  category  of 
emissions  to  total  vehicle  emissions.  The 
vehicle  selection  criteria  discussed  in 
the  previous  section  are  intended  to 
provide  test  data  which  reflect  an 
appropriate  technology  distribution  fas 
outlined  in  Table  111-5). 

In  order  to  weight  approprintt-Iy  the 
contribution  of  each  emission  category 
to  total  vehicle  emissions,  EPA  proposes 
the  use  of  the  emission  catesjory 
weightings  used  in  EPA's  M0BilX4  1 
model  to  weight  al!  of  the  diffprent 
emission  categories  for  use  with  the 
testing  option.  These  weightings 
represent  the  Agency's  most  complete 
and  accurate  estimation  of  the  relative 
contribution  of  each  emission  category 
to  in-use  emissions  and  have  been  used 
to  determine  baseline  emissions.  The 
thirteen  different  categories  for  both 
VOC  and  toxics  emissions  include: 
norma!  exhaust  VOC  emitter,  high 
exhaust  VOC  emitter,  and  very-high/ 
super  exhaust  VOC  emitter  pass,  purge 
fail,  and  pressure  fail  for  hot  soak, 
diurnal,  and  running  loss:  and  refueling. 
The  three  NOx  emission  categories 
include  normal  exhaust  VOC  emitter, 
high  exhaust  VOC  emitter,  and  very- 
high/super  exhaist  \'0C  emitter. 


EPA  proposes  that  the  following 
method  be  used  to  determine  a  fuel's 
total  emission  effects  for  fuel 
certification.  First,  the  emission 
reduction  in  each  emission  category  due 
to  the  parameter  in  question  would  be 
determined  separately  for  each  pollutant 
through  vehicle  testing.  In  order  to 
accomplish  this,  the  test  data  would  be 
manipulated  in  the  following  manner 
separately  for  each  fuel  tested. 

For  exhaust  emissions,  EPA  proposes 
that:  (1)  an  average  emission  rate  be 
determined  separately  for  the  vehicles 
within  each  emitter  class  within  each  of 
the  applicable  vehicle  technology  groups 
on  each  fuel  and  that  these  average 
emission* rates  be  used  to  calculate  the 
average  percent  reduction  in  emissions 
for  each  technology/emitter  group.  EPA 
proposes  that  these  percent  reductions 
be  weighted  together  based  on  the  sales 
contribution  of  each  technology  group  to 
the  1990  fleet.  Furthermore,  EPA 
proposes  that  for  normal  emitters  the 
percent  reductions  of  each  technology 
group  also  be  weighted  based  upon  the 
average  base  emission  rate  of  each  of 
the  technology  groups,  and  that  these 
emission  rates  be  those  which  have 
been  determined  by  EPA  through  testing 
on  Indolene  in  EPA's  emission  factor 
(EF)  test  program.  The  EF  data  base 
does  not  contain  information  on  toxic 
emissions.  However,  since  exhaust  toxic 
emissions  tend  to  be  roughly 
proportional  to  exhaust  VOC  emissions, 
the  weightings  developed  for  VOC 
emissions  are  assumed  to  also  be  valid 
for  toxic  emissions.  A  similar  emissions 
weighting  technique,  though  technically 
more  accurate,  is  not  feasible  for  high  or 
very  high  and  super  emitting  vehicles  at 
this  time  because  of  insufficient  data  to 
distinguish  the  average  emission  rates 
among  the  vehicle  technology  groups. 
The  sales  fractions,  average  emission 
rates,  and  overall  weighting  factors  for 
each  of  the  nine  vehicle  technology 
groups  for  normal  emitting  vehicles  are 
shown  in  Table  III-6.  If  one  or  more  of 
the  technology  groups  is  not  represented 
in  the  test  fleet,  the  weighting  factors  for 
the  technology  groups  which  are 
represented  in  the  test  fleet  must  be 
renormalized  to  total  1.0. 


Table  Hi  6  —Vehicle  "''e.chnologv  Group  Weighting  Factors 


Tech  group 


Sales' 
fraction 


VOC 


0.323 
0.210 
0.209 
0.105 


Hom\a\  exhaust 
enwsKyi  rates 


Normal  vehicie 
weightings 


0.278 
0.228 
0.230 
0.435 


NOx 


0519 
0570 
0479 
0.918 


VOC 

ana 

tones 


0336 
0180 
0100 
0  171 


NOx 


0300 
0215 
0179 
0173 
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Table   11-6.— Vehicle  Tecmnocogy  Group  Weighting  Factors— Continued 


Tec^  group 


5.... 
6... 
7... 
8.... 
9..- 


SalM* 
fraction 


0077 

0  022 

0  021 
0  017 
0.016 


Normal  exhausi 
SfTussioo  rales 


Nofmai  v©»ncte 

wetghtings 


voc 


0179 

0200 
0389 

0.278 
0  285 


NOx 


VOC 

and 

toxics 


NOx 


0.3B9 

0460 
0613 
0583 

0  712 


0052 

0017 
0030 
0017 
0017 


-X, 


0.054 
0019 
0  023 

0,017 
0020 


'  Mo»«  ma«  to  high  and  ^M/y-fx^  ana  »opw  enXSofl  veh«les,  the  sales  traction  represents  the  weiflhting  factor  tor  an  poiiuiaot  types 


Once  the  exhaust  emissions  have 
been  weighted  based  upon  the  vehicle 
technology  categories  to  determine  the 
average  percent  reduction  for  each 
emitter  group,  EPA  proposes  that  these 
percentages  be  weighted  together  based 
upon  the  contribution  of  each  emitter 
group  to  total  in-use  exhaust  emissions 
as  estimated  by  EPA's  EF  database  and 
M0BILE4.1.  Once  again,  due  to  a  lack  of 
data  for  toxics  emissions,  the  value  for 
VOC  emissions  will  be  assumed  to 
apply.  These  emitter  group  weigh tirvg 
factors  are  shosTi  in  Table  Ul-7. 

Table  ili-7  — cmitteh  Group  Weight- 
ing Factors  for  Exhaust  Emissions 


Table  III-8.— Emitter  Group  Weight- 
ing Factors  for  Evaporative  and 
Running  Loss  Emissions 




VOC 

Toxics 

NOx 

NonnaL.   

High 

Very-High  and  Super  — 

0.52 
0.21 
0.27 

052 
021 
0.27 

082 
0.11 
0.07 

For  evaporative  and  running  loss 
emissions,  EP.^  proposes  that  the 
average  emission  rate  be  determined 
separately  for  both  pass  and  fail 
vehicles,  and  that  these  average 
emission  rates  be  used  to  calculate  the 
average  percent  reduction  in  emissions 
for  the  emitter  group.  EPA  proposes  that 
these  percent  reductions  be  weighted    . 
together  based  on  the  relative 
contribution  of  the  pass  and  fail  vehicles 
to  total  in-use  evaporative  and  running 
loss  emissions.  These  weighting  factors, 
based  upon  MOBILE4.1  data,  are  shown 
in  Table  lU-S.  Since  there  are  no  vehicle 
technology  classes  or  emitter  group 
classifications  for  refueling  emissions, 
the  average  percent  reduction  for 
refuehng  emissions  would  be  based 
merely  on  the  average  emission  rates 
from  the  vehicles  tested. 


Pass 

Fail 


Hot 
•oaK 


0.29 
071 


DIumal 


0.29 
0.71 


Running 
tosa 


0.41 
0.59 


Once  the  emission  effects  for  each 
pollutant  type  are  determined,  they 
would  be  modified  to  take  into  account 
any  dilution  or  interactive  effects 
determined  through  testing  (as  discussed 
in  sections  III.B.5  and  III.a6.)  and  used 
to  modify  the  appropriate  equations  in 
the  emission  model.  The  determination 
of  these  effects  would  follow  the 
procedure  described  above.  The 
candidate  fuel's  total  emission 
performance  for  VOC  toxics,  and  NOx 
would  then  be  determined  through  use 
of  the  model  as  modified  with  vehicle 
testing  results.  The  model  would  weight 
the  emission  effects  to  reflect  emission 
values  for  each  emission  category  and 
each  pollutant  type  based  on  the 
distribution  used  by  MOBILE4.1,  thereby 
assuring  that  emission  reduction 
estimates  reflect  in-use  conditions. 
Finally,  the  total  vehicle  emission  effects 
from  the  candidate  fuel  would  be 
compared  to  the  apphcable  emission 
standards  to  determine  whether  the 
standards  would  be  met  by  the 
candidate  fuel. 

Confidentiality  of  test  data  and 
exclusive  rights  to  the  effects  of 
parameters  determined  through  vehicle 
testing  were  discussed  in  section  III.A.6. 
EPA  proposes  that  if  confidentiality  and 
exclusive  rights  are  not  granted,  the 
Agency  publish  the  augmented  complex 
model  equations  based  on  emission 
effects  as  determined  through  testing. 
EPA  requests  comment  on  this  proposal. 

F.  EPA  Confirmatory  Testing  and  Fee 
Schedule 

EPA  proposes  that  fuel  producers 
perform  the  certification  testing  and  that 
EPA  confirm  the  accuracy  of  the  test 


results  and  on  that  basis  certify  the 
reformulated  gascime,  if  appropnate. 
However,  EPA  proposes  that  the  Agency 
reserve  the  nght  to  observe  and  monitor 
the  progress  of  test  programs  and  if 
deemed  necessary  to  perform  some 
confirmatory  tests  of  its  own  to  assure 
the  validity  of  the  test  results  and  the 
emission  performance  of  the 
reformulated  fuel  before  allowing 
augmentation  of  the  model.  EPA 
anticipates  that  if  any  confirmatory  test 
is  performed  that  it  will  be  of  a  limited 
nature  and  focused  only  on  those 
aspects  of  the  lest  program  whirn  are 
unexpected.  Nevertheless,  EPA  reserves 
the  right  to  charge  fees  of  an  amount 
sufficient  to  recoup  all  costs  associated 
with  such  confimatorv  testing  and  the 
Agency  reserves  the  right  to  do  so.  Thf 
exact  nature  of  the  methods  used  to 
calculate  and  collect  such  fees  and  any 
limit  on  such  fees  is  deferred  to  the 
complex  model  rulemaking. 

!V  Fue!  Certification  Procedures 

Section  211(k)(4)  of  the  Clean  Air  Act 
requires  that  EPA  include  in  the 
reformulated  gasoline  regulations 
procedures  under  which  the 
Administrator  shall  certify  reformulated 
gasoline  as  complying  with  the 
reformulated  gasoline  requirements.  The 
procedures  are  to  provide  that  any 
person  may  petition  the  .Administrator 
to  certify  a  fuel  formulation  or  slate  of 
fuel  formulations  as  rrsPpting  the 
applicable  requirements.  They  also  are 
to  require  that  the  Adrranstrator  act  on 
any  such  petition  wUhin  IfaO  days  of 
receipt.  In  the  event  that  the 
Administrator  fails  to  act  within  that 
time,  section  (k)(4j  provides  that  the  fuel 
shall  be  deemed  certified  until  the 
Administrator  completes  action  on  the 
petition. 

A.  Emission  Model  Certification 
Procedures 

For  any  fuel  for  which  the  model  is 
used  to  determine  VOC  or  toxics 
emission  performance  and  for  which  the 

fuel  suppi.er  plans  to  and  m  fact  does 
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produce  reformulated  gasoline  that 
meets  or  exceeds  the  reformulated 
gasoline  requirements  on  a  per  gallon  or 
averaged  basis  [if  the  fuel  supplier  plans 
to  meet  the  requirements  on  average,  the 
"averaged"  standards  must  be  met), 
EPA  proposes  that  such  gasoline  be 
deemed  certified  without  sulimitting  a 
petition  to  EPA  unless  EPA  notifies  the 
supplier  otheiTvise  Because  certification 
by  the  mode!  is  expected  not  to  entail 
the  exerci8€  of  expert  judgment,  but 
merely  "plugging  m"  fuel  parameter 
values,  EPA  does  not  believe  that  it 
must  affirmatively  approve  a  petition  for 
certification  for  the  fuel  to  be  deemed 
certified  in  these  situations.  The 
Administrator  would  reserve  the  right  to 
deny  a  fuel  if  it  found  a  m.istake  to  have 
been  made. 

If  a  fuel  supplier,  however,  pi,^ns  to 
produce  only  oxyg»n  and/or  benzene 
credit -requiring  gasoline,  the  fuel 
supplier  must  submit  a  petition  for 
certification  to  EP.A.  To  ensure  that  the 
credits  will  m  fact  be  available  for  use 
as  needed,  the  petition  also  should 
include  evidence  of  an  agreement  w;'h  a 
supplying  refinery,  importer,  or 
oxygenate  blender  (for  oxygen  credits 
only  I  who  intends  to  produce  credit- 
generating  gasoline  and  who  will 
transfer  enough  credits  for  the  credit- 
requiring  gasoline  to  meet  the 
requirements  for  eacii  of  the  averaging 
periods  during  which  the  fuel  is  sold. 
Because  of  Lhe  need  for  EPA  to  review 
these  submittals,  credit-requinng 
gasoline  could  not  be  dee.med  certified 
upon  receipt  of  the  submiiidls.  even  if 
the  gasoline  was  certified  using  the 
model. 

EPA  proposes  that  any  certificate 

issued  for  a  credit-requiring  gasoline  be 
conditioned  on  enough  credits  being 
obtained  to  demonstrate  compliance 
with  the  reformulated  gasoline 
requirements  on  average  If  at  the  end  of 
the  compliance  penod  sufficient  credits 
had  not  been  obtained,  the  certificate 
would  be  void  cb  initio,  and  penalties 
could  be  levied  for  all  credit-requiring 
gasoline  that  had  been  produced  or 
imported.  It  would  not  be  a  violation  of 
the  certificate  for  credits  to  be  obtained 
from  a  source  or  sources  different  from 
that  which  had  been  identified  in  the 
certification  application,  or  for  the 
re'"!ner  or  importer  to  produce  or  import 
credit-generating  reformulated  gasoline 
that  generates  enough  credits  to  offset 
the  credit-requiring  reformulated 
gasoline  that  was  produced,  so  that  no 
credits  were  required.  In  the  case  of 
fuels  for  which  credits  were  to  be 
obtained  from  another  refiner,  importer. 
or  oxygenate  blender,  the  certificate 
would  remain  in  effect  for  as  long  as  the 


agreement  with  the  other  refiner. 
importer,  or  oxygenate  blender  lasted. 
Ihis  approach  provides  refiners  with 
maximum  flexibility  in  obtaining  and 
selling  credits  subject  to  the  constraints 
of  the  Act 

The  advantage  of  this  approach  is  that 
rredit-requiring  grisoiine  could  only  be 
sold  as  reformulated  g.isoline  if  the 
neces.sary  agreements  for  the  production 
of  a  sufficient  quantity  of  the  credit- 
generating  gasohae  had  been  reached. 
KP.\  thus  would  have  adequate 
assurance  that  gasolines  would  be 
produced  in  the  right  mix  and  volumes 
to  meet  the  reformulated  gasoline 
requirements  on  average.  This  approach 
would  not  ensure,  however,  that  the 
right  mix  and  volumes  of  gasoline  would 
actually  be  supplied  to  each  covered 
area  Other  provisions  proposed  today 
will  address  these  issues,  however.  (See 
Section  VLB.) 

B.  Oxygenate  demonstration 

For  gasoline  containing  oxygenates 
(other  than  just  MTBE)  above  2.1  weight 
percent  oxygen  and  up  to  their 
maximum  wavier  concentration  or  other 
constraints  under  the  substantially 
similar  requirements  of  section  211(f)(1) 
of  the  Clean  Air  Act,  EPA  proposes  that 
testing  be  permitted  to  augment  the 
simple  model  for  NOx  emission  effects. 
unless  the  reformulated  gasoline  is 
certified  under  the  complex  model  to  be 
promulgated  in  1993.  For  such  fuels. 
VOC  and  toxic  emissions  would  still  be 
determined  using  the  simple  model. 

For  any  fuel  for  which  oxygenate 
testing  is  used  to  determine  the 
oxygenate  8  effect  on  N'Ox  emission, 
ETA  proposes  that  the  fuel  suppiif-r 
petition  EPA  to  revise  the  m.aximum 
oxygen  content  to  allow  concentrations 
of  oxygenates  other  than  NfTBF  up  to 
2.7%  oxygen  by  weight,  and  that  EPA 
grant  such  petition  before  the  fuel 
containing  the  oxygenate  may  be 
certified  and  sold  as  reformulated 
gasoline.  FJ'.'\  believes  that  because  of 
the  many  issues  that  must  be  properly 
addressed  b.v  a  testing  pn^gram  for  the 
test  results  to  be  considered  reliable 
indications  of  emission  performance, 
EPA  will  need  to  exercise  its  judgement 
to  determine  ^^ht'lher  the  fuel  should  be 
certified. 

To  perm;!  EVA  to  do  so.  the  petition  to 
revise  the  maximum  oxygen  content 
provisions  of  §  80.41(e!  must 
dem.onstrate  the  use  of  that  oxygenate's 
effect  on  .NOx  emission  through  testing 
and  would  have  to  contain  specific 
information  describing  the  gasoline  that 
was  used  as  the  baseline,  the  candidate 
oxygenate(sj.  the  vehicles  used 
(manufacturer,  mileage;  model  year. 
mode!  type,  and  vehicle  identification 


number,  the  test  facility,  the  numt>er  of 
tests  and  their  results,  both  in  the  form 
of  raw  data  and  as  summarized  results 
incorporating  the  raw  data  and  the 
statistical  analysis  methods  utilized. 

The  certification  procedures  outlined 
in  this  section  require  effective 
compliance  surveys  to  ensure  that  the 
mix  of  gasoline  supplied  to  each  covered 
area  meets  the  standards  on  average  for 
reformulated  gasoline.  These  surveys 
are  discussed  in  section  VI-D  of  this 
notice. 

V.  General  Enforcement  Program 
Requirements 

A.  Introduction 

Section  211(V)(5)  of  the  Clean  Air  Act 
prohibits  the  sale  of  gasoline  not 
certified  as  reformulated  ("conventional 
gasoline")  in  certain  ozone 
nonattainment  areas  ("covered  areas") 
beginning  January  1. 1995.  Under  the 
enforcement  scheme  proposed  here, 
refiners  and  Importers  would  be 
required  to  designate  all  gasoline  as 
either  reformulated  or  conventional;  all 
reformulated  gasoline  would  have  to 
meet  the  certification  requirements;  and 
conventional  gasoline  would  be  marked 
to  allow  its  detection  if  sold  in  a  covered 
area  and  also  labeled  on  the  product 
transfer  documentation  as  not  for  sale  to 
ultimate  consumers  in  a  covered  area. 
EPA  is  proposing  that  averaging  be 
permitted  in  demonstrating  compliance 
with  certification  requirements 
regarding  oxygen  and  benzene  content, 
and  k'OC  and  toxics  emission 
performance.  This  averaging  program 
would  require  that  all  reformulated 
gasoline  produced  at  each  refinery  or 
imported  by  an  importer  (with  certain 
exceptions)  which  does  not  meet  the 
standards  on  a  per-gallon  basis  must 
meet  somewhat  more  stringent  averaged 
standards  over  an  averaging  period.  The 
reasons  for  and  derivation  of  the  more 
stringent  averaging  standards  are 
explained  in  the  section  of  this  notice  on 
certification  requirements.  Refiners 
choosing  to  average  toxics  and  VOC 
performance  standards  would  have  to 
demonstrate  compUance  with  the  more 
stringent  standards  on  average  by  each 
of  its  refineries.  Compliance  with  the 
more  stringent  oxygen  and  benzene 
averaging  standards  also  would  be 
required  on  a  refinery  basis,  but  credits 
could  be  purchased  from  other  parties  to 
achieve  compliance.  Companies  could 
decide  whether  to  meet  one  or  more  of 
the  standards  on  wver  iki>  and  the  rest  on 
a  per  gallon  Las  s  i  1 1  p  NOx  and  heavy 
metals  requirements  cannot  be 
averaged.) 
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Under  the  simple  emission  model 
being  proposed  for  this  mlemaking, 
VOC  err.iS3;on  performance  is  a  function 
of  RVP  standards  and  oxygen  content. 
Therefore,  each  of  these  components 
must  be  met  separately  during  the  VOC 
averaging  period  by  the  refinery  or 
importer  to  achieve  VOC  emission 
performance  compliance.  An  oxygenate 
blender  must  meet  the  oxygen 
standards,  either  on  a  per-gallon  basis 
or  on  average,  for  all  reformulated 
gasoline  blendstock  for  oxygenate 
blending  received  by  the  oxygenate 
blender. 

Reformulated  gasoline  will  be 
designated  on  a  per-batch  basis  as  to 
which  specific  requirements  are  being 
satisfied  on  a  per-gallon  basis  and 
which  requirements  are  being  averaged 
to  meet  the  standards  over  an  averaging 
per.od.  Gasoline  which  meets  the 
reformulated  gasoline  requirements  on  a 
per-gallon  basis  for  all  requirements  will 
reduce  record  keeping  and  reporting 
responsibilities  for  refiners,  importers 
and  oxygenate  blenders  while 
simplify-ing  enforcement  inspections.  If 
some  requirements  are  met  on  a  per- 
gallon  basis  and  other  requirements  are 
averaged  over  the  control  period,  the 
refiner,  importer  or  oxygenate  blender 
will  have  increased  record  keeping  and 
reporting  responsibilities. 

Oxygen  and  benzene  credits  could  be 
transferred  to  other  companies  who  may 
then  use  them  to  demonstrate 
compliance  with  the  oxygen  and 
benzene  standards.  Oxygenate  blenders 
may  create,  transfer  and  use  oxygen 
credits  to  demonstrate  compliance  with 
the  oxygen  standard.  No  credit  trading 
program  is  being  proposed  for  VOC  and 
toxics  emission  performance. 

B.  Program  Duration 

By  statute,  the  reformulated  gasoline 
requirements  for  NOx,  oxygen,  benzene, 
heav7  metals  and  toxics  apply  year 
roun^.  The  VOC  standards  apply  only 
dunr.g  the  high  ozone  season.  In  a 
separate  rulemaking  involving  gasoline 
volatility,  EPA  has  proposed  that  the 
high  ozone  season  be  designated  as  June 
1  through  September  15  (5«  FR  24248. 
May  29^  1991).  For  the  reasons  which  are 
descr.bed  in  that  proposed  regulation. 
Ey.A  believes  June  1  through  September 
15  is  the  appropriate  high  ozone  season 
for  the  reformulated  gasoline  program. 

Retail  outlets  and  wholesale 
purchaser-consumers  would  be  required 
to  sell  or  use  VOC-controlled 
reformulated  gasoline  beginning  June  1. 
For  all  parties  upstream  of  the  retail 
outlets  or  wholesale  purchaser- 
consumers.  EPA  IS  proposing  that  VOC- 
controlled  standards  be  met  beginning 
May  1  EPA  believes  that  it  is  necessary 


for  upstream  parties  to  be  required  to 
meet  the  VOC-controlled  standards  on 
May  1  in  order  to  ensure  that  gasoline 
meeting  this  standard  is  available  at  all 
retail  outlets  by  jane  1.  EPA  believes 
most  retail  outlets  will  be  able  to 
replace  non-VOC  controlled  gasoline 
with  VOC-controlled  gasoline,  and 
thereby  meet  the  VOC  requirements  by 
June  1  through  normal  product  turn-over 
as  opposed  to  more  difficult  means  (e.g., 
by  purging  storage  tanks  of  non-VOC- 
controUed  gasoline). 

In  order  for  upstream  parties  to  meet 
the  VOC-controlled  standards  by  May  1, 
reformulated  gasoline  meeting  the  VOC 
standard  for  each  VOC-control  region 
must  be  produced  by  refineries  or 
imported  by  importers  and  shipped 
sufficiently  in  advance  so  that 
reformulated  gasoline  meeting  the  RVP 
standards  will  be  supplied  to  terminals 
serving  each  covered  area  by  May  1. 

C  Geographic  Scope 

Effective  January  1. 1995.  only 
reformulated  gasoline  may  be  sold  to 
ultimate  consumers  in  any  covered  area. 
"Covered  area"  is  defined  in  section 
211(k)(10)(D)  as  follows: 

The  9  ozone  nonattainment  areas  having  a 
1980  population  in  excess  of  250.000  and 
having  the  highest  ozone  design  value  during 
the  period  1987  through  1989  shall  be  covered 
areas  for  purposes  of  this  subsection. 
Effective  one  year  after  the  reclassification  of 
any  ozone  nonattainment  area  as  a  severe 
ozone  nonattainment  area  under  section 
181(b),  such  severe  area  shall  also  be  a 
covered  area  for  purposes  of  this  subsection. 

While  Congress  did  not  clearly 
specify  the  meaning  of  "nonattainment 
area"  in  this  definition.  EPA  interprets 
nonattainment  area  in  this  context  to 
mean  metropolitan  areas  with 
boundaries  as  follows:  The  MSA/ 
CMSA.  excluding  such  portion  of  an 
MSA/CMSA  which  does  not  violate  the 
ozone  NAAQS  and  does  not  contribute 
significantly  to  the  MSA/CMSA's 
violation  of  the  ozone  NAAQS,  and 
including  those  counties  near  (or 
contiguous  with)  the  MSA/CMSA  that 
are  in  violation  of  the  ozone  NAAQS 
and  which  contribute  to  the  MSA/ 
CMSA's  violation  of  the  ozone  NAAQS. 
EPA  believes  that  both  the  statutory 
language  and  the  legislative  history 
amply  support  this  approach.  Proposed 
5  80.65  contains  a  detailed  listing  of  the 
areas  covered  by  the  reformulated 
gasoline  regulations. 

Textually.  this  view  is  consistent  with 
the  statutory  presumption  in  title  I, 
section  107(d)(4)(A)  (iv)  and  (v),  that  the 
boundaries  for  Serious,  Severe  and 
Extreme  ozone  nonattainment  areas  be 
the  relevant  MSA/CMSA.  Although  a 
single  metropolitan  area  (such  as  Los 


Angeles),  may  comprise  more  than  one 
nonattainment  area  in  the  title  I 
designation  process,  EPA  believes  that 
Congress  did  not  intend  that  this 
possibility  would  affect  the  identity  of 
the  nine  reformulated  gasoline  "covered 
areas"  under  section  211(k)(10)(D). 

The  text  of  section  211(k)(10)(D)  also 
clearly  implies  that  Congress  intended 
"covered  area"  to  include,  at  a 
minimum,  all  existing  Severe  and 
Extreme  ozone  nonattainment  areas 
meeting  the  population  cut-off  This 
implication  anses  from  the  second 
sentence  of  section  211(k)(loAD].  which 
specifies  that  an  ozone  nonattainment 
area  shall  become  a  "covered  area  '  one 
year  after  it  is  reclassified  as  a  Severe 
ozone  nonattainment  area.  Requiring 
that  areas  reclassified  as  Severe  will 
become  covered  areas,  while  leaving 
any  area  originally  classified  as  Severe 
out  of  the  program  indefinitely,  would 
make  little  sense.  Since  designation 
under  title  I  of  ozone  nonattainment 
areas  could  lead  to  a  single  metropolitan 
area  (such  as  Los  Angeles)  containing 
more  than  one  nonattainment  area. 
Congress  could  not  have  intended  for 
more  than  one  portion  of  the  same 
metrcpolitan  area  to  be  counted 
amongst  the  nine  worst  areas  in  section 
211(kj(10)(D).  Allowing  such  counting 
could  potentially  defeat  Congress's  clear 
intention  that  all  Severe  areas  meeting 
the  population  cut-off  be  initially 
covered  (if  EPA  designated  the  nine 
worst  metropolitan  areas  under  Title  I  to 
contain  more  than  9  Serious  or  Severe 
nonattainment  areas).  EP.A  therefore 
believes  that  Congress  did  not  intend 
that  this  possibility  could  affect  the 
identity  of  the  nine  reformulated 
gasoline  "covered  areas"  under  section 
2n(k)(10](D). 

The  legislative  history  also  supports 
EPA's  interpretation  that  Congress 
intended  to  include  nine  metropolitan 
areas.  References  to  reformulated 
gasoline  coverage  for  "nine  cities'" 
appear  repeatedly  and  invariably  in^the 
floor  debates  on  the  conference  bill," 
and  Senator  Durenberger  cited  "Los 
Angeles"  in  the  singular  as  an  example 
of  "a  nonattainment  area."  "The 
Conference  Committee  Report  describes 
the  reformulated  gasoline  provisions  as 
mandating  "[cjleaner,  reformulated 
gasoline  *  *   *  in  the  nine  cities  with  the 
most  severe  ozone  pollution  beginning  in 
1995. '■  "  .No  reference  to  any  portion  of  a 


n  S«e  Cong.  Rec.  518922.  S169ei-»2  (Oct  27, 
19901;  Cong.  Bee.  Hl285e,  H12927  (Oct.  2a.  1990). 

»Cong.  Rec.  S18923  (Oct,  27,  1990). 

•'  K  R.  Rep.  No  101-952,  lOlst  Cong..  Zd  Sess.  336 
(October  28,  1990). 
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metropolitan  area  appears  anywhere  in 
the  legislative  history  of  this  provision 
In  addition,  both  the  House  and  Senate 
committee  reports'  discussion  of  title  I 
07,one  nonattainment  areas  contdin  a 
virtually  identical  list  of  cities  by 
classification."  Based  on  1986-88  data, 
Los  Angeles  appears  as  a  single  entry  in 
the  Extreme  category,  and  eight  cities 
appear  m  the  Severe  category  (with  a 
design  value  cutoff  of  0.19  parts  per 
million). 

The  provision  ultimately  enacted 
references  nine  nonattainment  areas 
with  a  minimum  1980  population  of 
250,000  and  design  values  based  on 
198''-89  data.  This  was  a  change  from 
the  earlier  versions  of  the  legislation. 
which  identified  the  reformulated 
gasoline  covered  area,s  as  thu.se  with  an 
ozone  design  value  of  0  18  parts  per 
million  or  above. ^or  as  those  classified 
under  title  1  as  Severe  or  Extreme." This 
is  most  logically  construed  to  show  an 
intention  to  exclude  certain  areas  by 
population,  and  to  include  an  area  or 
areas  not  previously  covered.  Based  on 
then-available  data  and  the  lists  in  the 
committee  reports,  this  change  most 
reasonably  should  be  read  to  exclude 
from  coverage  Muskegon.  Michigan  (a 
Severe  area  with  a  1980  population  of 
less  than  250.00til.  and  instead  to  include 
Hartford.  Connecticut  (a  Serious  area). 
Congress  adopted  the  simplest  means  to 
reference  this  group  of  cities 

Section  2n(k)(10)(D)  also  provides 
that  effective  one  year  after  an  area  is 
reclassified  as  a  severe  ozone 
nonattainment  area  under  section 
181(h).  that  area  will  also  be  a  "covered 
area."  In  addition,  under  section 
211(k)(6)  any  other  ozone  nonattainment 
area  will  be  included  in  the 
reform.ulated  gasoline  program  at  the 
request  of  the  Governor  of  the  State  in 
which  the  area  is  located. 

D.  VOC-Control  Regions 

EPA  is  proposing  that  reformulated 
gasohne  covered  areas  be  grouped 
together  into  areas  similar  in  scope  to 
the  classifications  used  in  40  CFR 
80.27(a).  the  volatility  control  program 
for  1992  and  later,  termed  in  this 
proposal  as  VOC-Control  Region  1  and 
VOC-Control  Region  2, "These 


classifications  are  similar,  but  not 
identical,  to  the  Amencan  StK:iety  of 
Testing  of  Materials  (ASTM)  Class  B 
and  C  a.'-eas.  The  proposed  regulations 
specify  the  states  which  are  included  in 
erfch  region.  Since  a  covered  a^ea 
cannot  have  two  standards,  cohered 
areas  which  are  partially  m  VOC- 
Conlro!  Regions  1  and  partially  i"  \'(X:- 
Contrnl  Region  2  would  be  mciuded  in 
VOC-Contro!  Region  1  which  has  a  more 
stringent  RVP  standard,  with  the 
exception  of  the  Philadelphia  area." 
EPA  believes  that  such  a  grouping 
would  effectively  satisfy  Congressional 
intent  that  each  covered  area  meet  the 
reformulated  standards,  for  reasons 
which  are  fully  discussed  in  section  VI 
below. 

E  Effective  Date 

Section  211(k)(5)  makes  the 
reformulated  gasoline  program  effective 
January  1,  1995.  in  the  nine  originally 
covered  nonattainment  areas  Under 
section  211(k)(6)(A),  the  effective  date  of 
the  program  in  any  area  which  opts  into 
the  program  is  lanuary  1   1995,  or  one 
year  after  EPA  receives  the  request  to 
include  the  area  in  the  program, 
whichever  is  later  Section  211(k)(6)(B) 
provides  that  EP,^  may  extend  the 
effective  date  of  the  program  for  one  or 
more  opt-in  areas  by  up  to  three  years  if. 
upon  petition,  the  Agency  finds  that 
there  is  an  insufficient  domestic 
capacity  to  produce  reformulated 
gasoline. 

F.  Simple  Model  vs.  Complex  Model 

EPA  is  proposing  that  the  simple 
model  be  used  for  fuel  certification  and 
enforcement  purposes  until  March  1. 
1997  with  the  expectation  that  the 
complex  model  will  be  promulgated  by 
March  1, 1993  In  the  event  that  the 
complex  model  is  not  promulgated  as 
expected,  EPA  is  proposing  that  the 
simple  model  be  used  an  additional 
month  for  every  month  the  complex 
model  is  delayed. 


•MR  Rep  No  101 -»90. 10l8l  Cong.  2d  Sess,  230 
(.M;.j  17.  19901  S  Rep.  No  101-22*.  lOlsl  Cong.  Ut 
Sess.  35  (Dec.  ZO.  lft«9|. 

"See  S.  1630.  \  Z\-.  H  R  30  lO.  ?(  ction  212(n| 
''Cons.  Rec  fl:fi39-4  IMhv  23.  19W11 
"I'ndf-r  Pha-iP  II  volrf':l'tj  rpRiiliilions.  the  RV!' 
stiindtird  (or  VCK-Conlrol  Rpgion  1  (Claw  B)  is  T  8 
RVP  and  for  VOC-Control  Region  2  (Cla»»  C)  the 
RVP  sidndcird  is  9  0  ps<. 


"The  PhiladelphiH-Wilminglon-Trenlon 
(PhilddelphiaJ  area  is  located  partially  in  VOC 
Control  Region  1  and  partially  in  VOC-Control 
Region  2,  but  EPA  is  proposinj;  that  this  area  would 
be  included  in  VOC-Conlrol  Region  2.  because  the 
portion  of  the  area  thai  it  located  in  VOC-Control 
Region  1  is  ver>'  small  in  comparison  to  the  portion 
located  in  VOC-Control  Resion  2  The  only  portion 
of  the  Philadelphia  area  that  is  located  in  VOC- 
Control  Region  1  is  Cecil  County,  Maryland,  which 
has  a  population  of  about  70.000  out  of  the  total  B 
million  population  for  the  Philadelphia  area 

EP.A  believes  that  Cecil  County,  M«r>land  will  be 
supplied  wilh  reformulated  gasoline  from  Baltimore 
Maryland,  however,  which  is  classified  as  VOC- 
Control  Region  1.  thus  providing  Cecil  County  with 
more  environmentally  beneficial  Region  1  gasoline 


G.  Requirements  for  Refiners  and 
Importers 

EPA  believes  that  refiners'  and 
importers"  actions  after  producing  or 
importing  reformulated  gasoline  are 
integral  to  ensuring  that  reformulated 
gasoline  meets  the  requiretnents  and 
goals  of  the  Clean  Air  Act.  EPA 
proposes  that  they  be  responsible  for 
sampling  and  testing  each  batch  of 
reformulated  gasoline  for  properties  and 
characteristics  to  determine  whether  it 
meets  its  certification  requirements. 
Once  property  tested  and  found  to  be  in 
compliance,  the  gasoline  would  be 
designated  for  certain  regions  and  time 
periods  {e.g.,  VOC-controUed  gasoline 
must  be  sold  to  the  ultimate  consumers 
in  the  high  ozone  season,  and  in  the 
proper  VOC  Region).  The  refiner  or 
importer  would  create  the  product 
transfer  documents  containing  this 
information.  These  documents  will 
accompany  the  gasoline  and  direct  it  to 
its  destination  of  ultimate  use  during  the 
appropriate  control  period.  The  proper 
execution  of  these  responsibilities  will 
be  instrumental  to  an  environmentally- 
effective  reformulated  gasoline  program. 

1.  Determination  of  Characteristics 

EPA  proposes  that  the  properties  and 
characteristics  of  all  reformulated 
gasoline  produced  by  a  refinery  or 
imported  by  an  importer  be  determined 
by  sampling  and  testing  before  the 
gasoline  leaves  the  refinery  or  import 
facility.  Each  batch  of  gasoline  would  be 
tested  for  each  of  the  fuel  properties 
relevant  to  determining  whether  the 
characteristics  of  the  gasoline  met  the 
reformulated  gasoline  requirements. 
Prior  to  March  1. 1997.  the  test  results 
for  these  properties  could  be  used  in  the 
simple  model  to  determine  reformulated 
gasoline  characteristics  for  accounting 
and  compliance  purposes.  On  or  after 
March  1. 1997.  the  results  would  be  used 
in  the  complex  model,  assuming  the 
complex  model  is  promulgated  by  March 
1. 1993. 

The  accuracy  of  reformulated  gasoline 
test  results  is  of  critical  importance  for 
the  reformulated  gasoline  program.  For 
this  reason,  under  the  proposed  rule 
each  refiner  and  importer  also  would  be 
required  to  carry  out  a  program  of 
independent  sampling  and  testing  of  the 
reformulated  gasoline  that  is  produced 
or  imported.  Under  one  option,  every 
batch  of  reformulated  gasoline  would  be 
sampled  and  tested  by  an  independent 
laboratory.  Under  an  alternative  option, 
every  batch  would  be  sampled  by  an 
independent  laboratory.  EPA  would 
select  up  to  ten  percent  of  these  samples 
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which  then  would  be  analyzed  by  the 
independent  laboratory. 

EPA  is  proposing  confirmatory  testing 
for  several  reasons.  It  would  allow 
refiner  or  importer  problems  in  sample 
analysis  to  be  flagged  by  an 
independent  company  and  corrected  by 
the  refiner  or  importer  before  the 
gasoline  is  shipped  from  the  refinery  or 
import  facility  or  would  allow  the 
refiner  or  importer  to  adjust  its  books  if 
the  gasoline  has  already  been  shipped. 

Based  on  the  existing  gasoHne 
transportation  system,  EPA  expects  that 
reformulated  gasoline  almost  always 
will  be  combined  after  it  leaves  the 
refinery  into  a  fungible  mixture  with 
reformulated  gasoline  from  other 
refineries.  Once  a  refiner's  or  importer's 
reformulated  gasoline  is  so  mixed,  it  is 
not  possible  to  verify  its  test  results  to 
determine  whether  the  gasoline  met  its 
certification  requirements  at  the  time  of 
production  or  importation.  In  many 
cases,  mixing  will  occur  at  the  refinery 
or  importer  facility  even  before  the 
gasoline  is  transferred  to  another  party. 
Under  this  scenario,  there  would  be  no 
opportunity  to  look  behind  the  refiner's 
"  or  importer's  reported  test  results 
(unless  EPA  inspectors  happened  to  be 
at  the  refinery  or  import  facility  at  the 
time  the  gasoline  was  produced  or 
imported). 

An  additional  reason  for  confirmatory 
testing  is  that,  without  such  a 
requirement,  determining  compliance  on 
average  would  be  based  largely  on  the 
paper  trail  produced  by  a  refinery  or 
importer,  without  any  corroborating 
evidence  that  such  test  results  were 
actually  obtained  or  that  credits  were 
actually  created.  Once  the  gasoline 
leaves  the  refinery  or  importer,  it  can 
only  be  tested  for  minimums  and 
maximums,  rather  than  for  a  particular 
refinery's  or  importer's  specific 
compliance.  Therefore,  in  an  averaging 
program  as  compared  to  a  mandatory 
per-gallon  compliance  program  where 
gasoline  can  be  tested  at  any  point  for 
per-gallon  compliance,  it  becomes  even 
more  important  that  a  safeguard  against 
fraud  be  built  into  the  system  by  being 
able  to  look  behind  the  test  results 
generated  by  the  refinery  or  importer, 
especially  in  a  program  as  complex  as 
reformulated  gasoline. 

EPA  believes  independent 
confirmatory  sampling  and  testing  will 
reduce  the  risk  of  bias  or  mistake  by  a 
refinery  or  importer  facility  laboratory. 
For  example,  a  refinery's  laboratory 
could  develop  a  practice  of  retesting 
results  which  indicate  gasoline  is  out  of 
compliance,  but  not  retesting  those 
results  which  indicate  compliance,  thus 
injecting  an  inappropriate  bias  into  that 
laboratory's  results  overall.  It  also  is 


possible  that  a  laboratory  could,  through 
the  use  of  improper  equipment  or 
procedures,  produce  systematically 
improper  results. 

Under  EPA's  proposal,  refiners  and 
importers  would  have  two  options  for 
meeting  the  independent  analysis 
requirement.  Under  one  option,  every 
batch  of  reformulated  gasoline  would  be 
sampled  and  tested  by  the  independent 
laboratory.  This  option  probably  would 
be  appropriate  in  the  case  of  a  refiner  or 
importer  that  does  not  operate  its  ovra 
laboratory.  In  such  a  situation,  the 
refiner  or  importer  could  use  the  results 
of  the  independent  laboratory  to 
determine  the  properties  of  the 
reformulated  gasoline  produced  or 
imported  in  order  to  demonstrate 
compliance. 

The  second  option  proposed  by  EPA 
would  require  that  a  refiner  or  importer 
implement  a  program  whereby  an 
independent  laboratory  would  collect  a 
representative  sample  of  each  batch  of 
reformulated  gasoline  produced  or 
imported,  but  conduct  an  analysis  of 
only  up  to  ten  percent  of  the  samples 
collected.  This  would  be  in  addition  to 
the  refiner's  or  importer's  own  testing. 
Under  this  option,  the  independent 
laboratory  would  retain  samples  for 
thirty  days  (which  could  be  extended  to 
180  days  at  EPA's  request),  and  EPA 
would  identify  to  the  independent 
laboratory  which  samples  to  analyze.  In 
this  manner,  the  refiner  or  importer 
would  not  know  in  advance  which 
samples  would  be  subject  to 
confirmatory  analysis. 

Under  either  option  for  independent 
analysis,  each  refiner  and  importer 
would  be  required  to  identify  to  EPA  a 
designated  independent  laboratory  for 
each  of  its  refineries  and  import 
facilities.  To  be  an  independent 
laboratory,  a  laboratory  must  be 
independent  from  the  refinery  or 
importer.  The  only  exception  is  where 
the  laboratory  is  operated  by  a  gasoline 
pipeline  company  that  is  owned  and 
operated  by  a  consortium  of  at  least  four 
autonomous  refiners  or  importers.  To 
qualify  as  autonomous,  the  refiners  or 
importers  must  be  financially 
independent  of  each  other.  As 
competitors  in  the  gasoline  market,  each 
refiner  or  importer  would  be  interested 
in  ensuring  accurate  testing  so  that  a 
particular  company  would  not  gain  an 
unfair  advantage  over  the  others.  The 
Agency  believes  that  such  a  jointly- 
owned  consortium  would  serve  to  create 
sufficient  independence  on  the  pipeline 
laboratory's  part  so  that  it  could  provide 
unbiased  test  results.  Use  of  a 
laboratory  that  has  been  debarred  or 
suspended  under  the  Govemmentwide 
Debarment  and  Suspension  regulations. 


40  CFR  part  32,  or  the  Debarment. 
Suspension  and  Ineligibility  provisions 
of  the  Federal  Acquisition  Regulations, 
48  CFR  part  9.  subpart  9.4,  would  not 
constitute  compliance  with  the 
requirements  of  analysis  by  an 
independent  laboratory. 

In  order  to  allow  EP.A  and  the 
independent  laboratory  to  positively 
identify  the  gasoline  that  was  sampled 
under  the  independent  analysis 
program,  the  refiner  or  importer  would 
be  required  to  establish  procedures 
under  which  the  independent  laboratory 
would  independently  determine  the 
volume  of  each  batch  sampled  and 
certain  identifying  features  of  the  batch 
(e.g.,  date,  time,  tank  number,  etc.).  The 
refiner  or  importer  also  would  be 
required  to  have  the  independent 
laboratory  submit  reports  to  the  refiner 
or  importer  and  to  EPA  each  calendar 
quarter,  detailing  analyses  conducted  on 
the  samples  collected,  and  the  batch- 
specific  information  obtained  at  the 
refinery  or  import  facility. 

The  proposed  regulations  include  a 
methodology  for  companng  the  results 
for  each  parameter  from  the  refiner  or 
importer's  laboratory  (if  conducted)  and 
the  independent  laboratory.  This 
methodology  includes  use  of 
reproducibility  statistics  for  each  of  the 
properties  which  are  included  in  the 


simple  model.  (The  statistics  included  in 
the  proposed  regulations  are  the  ASTNi 
reproducibility  figures  for  each  nf  the 
parameters  except  oxygen;  the 
reproducibility  figure  for  oxygen  was 
derived  by  EP.As  motor  vehicle 
emissions  laboratory  from  the 
repeatability  statistics  for  the  oxygenate 
testing  method  being  proposed  in  these 
regulations.) 

Test  results  of  the  two  laboratories 
within  the  listed  ranges  would  indicate 
general  agreement  on  the  test  results 
and  the  refiner  or  importer  would  use  its 
test  results  for  accounting  and 
compliance  purposes.  If  the  test  results 
vary  by  more  than  the  range  listed  in  the 
regulations,  however,  it  would  indicate 
that  there  is  a  problem  with  one  or  both 
of  the  tests.  In  this  situation,  the  refiner 
or  importer  would  have  to  choose  one  of 
two  options.  The  refiner  or  importer 
could  use  the  least  favorable  of  the  two 
results,  which  would  be  the  larger 
number  for  the  volume  percent  for  all 
properties,  except  specified  oxygenates, 
where  the  refiner  or  importer  must  use 
the  smaller  number  for  determining  all 
parameters  except  RVP;  for  measuring 
RVP,  the  larger  oxygen  volume  percent 
number  would  be  used.  The  other  choice 
for  the  refiner  or  importer  would  be  to 
continue  having  the  gasoline  analyzed 
for  the  property  at  additional 
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independent  laboratories  until  there  is  a 
90'o  confidence  that  the  value  of  the 
property  falls  within  the  acceptable 
listed  ranges. 

EPA  is  proposing  an  alternative  to  the 
independent  analysis  requirement  for 
certain  refiners  that  produce  gasoline 
using  computer-controlled  in-line 
blending  equipment.  Under  this 
alternative  the  refiner  would  have  an 
independent  audit  conducted  of  the 
documents  generated  during  the  course 
of  such  in-line  blending  as  confirmation 
of  the  refiner's  reported  batch 
properties.  This  audit  option  would  be 
appropriate  only  in  the  case  of  relatively 
sophisticated  m-line  blending 
operations,  where  sufficient  gasoline 
quality  checks  and  cross-checks 
occurred  to  allow  a  meaningful  audit.  In 
order  to  use  this  audit  option,  a  refiner 
would  be  required  to  petition  EPA  to 
allow  its  use  for  a  particular  in-line 
blending  operation.  EP.A  would  then 
evaluate  the  petition  on  the  basis  of  the 
particular  equipment  and  procedures  in 
place  at  the  petitioner-refiner's  refinery. 
The  types  of  factors  which  would  be 
relevant  to  EP.'\'s  review  of  the  petition 
would  include  whether  the  operation 
had  on-line  analysis  capability,  and  if 
so,  for  which  parameters  and  the 
frequency  of  results;  the  frequency  of 
off-line  confirmatory  analyses;  the  use 
of  an  accumulator  device  to  collect  a 
representative  sample  of  the  entire 
batch;  the  degree  and  nature  of  retention 
of  analyses  results;  any  analyses 
conducted  on  any  of  the  batch 
downstream  from  the  refinery  (e.g.,  by  a 
pipeline);  and  the  overall  quality 
assurance  program  of  the  operation. 

EPA  believes  the  audit  alternative  for 
certain  in-line  blending  operations  is 
appropriate  both  because  of  the 
difficulty  of  obtaining  a  representative 
sample  of  gasoline  that  has  been 
produced  through  m-lme  blendmg  in 
some  cases,  and  because  of  the 
confidence  in  the  results  from  a  paper 
audit  of  such  an  operation.  In  certain  in- 
line blending  operations,  the  gasoline 
that  is  blended  goes  directly  from  the 
refinery  into  a  pipeline,  where  it  may  be 
fungibly  mixed  with  other  gasoline.  Such 
a  blend  may  occur  over  a  period  of  up  to 
twenty-four  hours,  and  result  in  the 
production  of  up  to  300.000  barrels  of 
gasoline.  A  sample  collected  at  one  time 
at  the  point  of  in-line  blending  would  be 
representative  only  of  the  gasoline  being 
blended  at  the  time  the  sample  was 
collected,  and  may  not  be  representative 
of  the  gasoline  that  was  produced  in  the 
blend  before  or  after  the  sample  was 
collected.  A  sophisticated  in-line 
blending  operation,  however,  has 
multiple  safeguards  to  monitor  (and 


record)  the  properties  of  the  blend  on  an 
on-going  basis,  EPA  believes  a  review  of 
these  records  would  provide  a  high 
degree  of  confidence  as  to  the  overall 
properties  of  the  blend. 

Under  the  audit  alternative  for  in-line 
blending  confirmation,  the  audit  would 
be  conducted  by  an  independent  auditor 
using  the  same  standards  and  using  the 
same  methodologies  that  are  specified 
for  the  independent  refinery  audit 
requirement  described  in  section  XIV  of 
this  preamble.  EPA  believes  any  in-line 
blending  audits  that  are  conducted 
would  constitute  partial  compliance 
with  this  independent  refinery  audit 
requirement.  The  scope  of  these  two 
audit  requirements  are  different. 
however,  in  that  a  refinery  audit 
requires  the  auditor  to  review  in  detail 
records  which  reflect  only  twenty 
percent  of  a  refiner's  production  (unless 
material  instances  of  regulatory 
noncompliance  are  discovered). 
whereas  an  in-line  blending  audit  would 
require  the  auditor  to  review  each  of  a 
refiner's  in-line  blends  for  consistency 
with  the  refiner's  claimed  properties  for 
the  blend. 

2.  Gasoline  Designations 

Also  vital  to  a  workable  enforcement 
program  is  proper  designation  of  the 
different  categories  of  gasoline  (e.g.. 
VOC-controlled  versus  non-'VOC- 
controUed)  for  accounting  and  product 
transfer  documentation  purposes.  This 
allows  any  party  in  the  distribution 
chain  to  ensure  that  it  is  in  compliance 
by  refusing  gasoline  without  the  proper 
designations  on  the  product  transfer 
documentation. 

EPA  proposes  that  refiners  or 
importers  designate  each  batch  of 
gasoline  as  belonging  to  one  of  two 
major  categories:  Reformulated  or 
conventional  gasoline.  Further,  any 
conventional  gasoline  would  have  to  be 
marked  by  the  refinery  or  import  facility 
with  the  marker  phenolphthalein  and 
clearly  labeled  as  not  intended  for  sale 
for  use  in  motor  vehicles  within  a 
covered  area. 

Reformulated  gasoline  would  require 
more  specialized  designations,  88  a 
result  of  the  varying  requirements  it 
must  meet.  Each  batch  of  reformulated 
gasoline  would  have  to  be  labeled  VOC- 
controlled  or  not  VOC-controlled.  Only 
VOC-controlled  gasoline  could  be  sold 
to  vehicle  owners  in  covered  areas 
during  the  high-ozone  season  (June  1 — 
September  15)  and  only  VOC-controlled 
gasoline  could  be  sold  by  parties 
upstream  of  the  retail  outlets  in  the 
c:o\ered  areas  beginning  May  1.  VOC- 
controlled  gasoline  would  be  further 
categorized  for  use  in  one  of  two  VOC 
regions  VOC  Region  1  or  VOC  Region  2. 


For  an  explanation  of  the  two  VOC 
Regions,  see  section  V-D.  of  this  notice. 
Gasoline  designated  for  either  region 
would  have  to  satisfy  all  requirements, 
including  VOC  control,  of  a  certificate 
for  the  region  of  its  intended  use. 

Reformulated  gasoline  also  would 
have  to  be  classified  as  oxygenated 
fuels  program  reformulated  gasoline 
(OPRG)  or  not  OPRG.  •"This 
classification  reflects  the  fact  that  a 
reformulated  gasoline  covered  area  may 
also  be  an  oxygenated  fuels  gasoline 
covered  area.  The  reasons  for  this 
classification  are  discussed  more  fully 
below. 

The  above  designations  would  direct 
gasoline  to  its  appropriate  ultimate 
destination  during  a  particular  time 
period.  The  following  designations 
would  provide  additional  information 
for  those  handling  the  gasoline 
downstream  from  the  refinery  or  import 
facility. 

EPA  proposes  that  the  refiner  or 
importer  designate  as  reformulated 
blendstock  for  oxygenate  blending 
(RBOB)  that  petroleum  product  which, 
when  blended  with  a  specified  type  and 
percentage  of  oxygenate,  meets  the 
definition  of  reformulated  gasoline,  and 
to  which  any  approved  oxygenate  is 
added  at  any  place  other  than  the 
refinery  or  import  facility  where  this 
product  is  produced  or  imported.  If  the 
product  is  designated  as  not  RBOB.  it  is 
fungible  reformulated  gasoline  which 
meets  its  certification  requirements,  and 
can  be  treated  as  such.  If  the  product  is 
designated  as  RBOB,  however,  refiners, 
importers  and  oxygenate  blenders  are 
subject  to  requirements  intended  to 
ensure  that  the  proper  oxygenate  type 
and  amount  are  added  before  the 
gasoline  is  used,  as  discussed  more  fully 
below. 

In  addition,  for  each  batch  of  gasoline 
produced,  imported  or  blended,  the 
refiner,  importer,  or  oxygenate  blender 
must  designate  which  reformulated 
gasoline  requirements  are  being 
complied  with  on  a  per-gallon  basis  and 
which  are  being  complied  with  on 
average.  This  requirement  is  important 
for  accounting  purposes  because  the 
appropriate  volumes  and  characteristics 
of  averaged  gasoline  must  be  recorded 
and.  more  generally,  the  designation 
determines  to  which  record  keeping  and 
reporting  requirements  a  refiner, 
importer  or  oxygenate  blender  would  be 
subject. 


*°  Stale  programt  implemented  pursuant  to 
section  2ll(m)  of  the  Qean  Air  Act. 
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//.  Standards  for  Compliance  on  a  Per 
Gallon  Basis 

The  standards  for  compliance  on  a 
per-gallon  basis  are  listed  in  Table  V-1. 

Table  V-1.— Standards  for 

COMPUANCE  ON  A  PER-GAUON  BaSIS 


Charactenstjc 

Standard 

RVP- 

72 

V0C-«e90»i  2  (pa  masomuni) 

Benzene  (volume  %  maximum) — 

Toxics  emission  reduction  (%  mm*. 
mum) 
Summer  toxics  controtted: 

VOC-Region  1 — 

VOC-Region  2 

8.1 

10 

21.1 
20.7 
13.5 

Oxygen  (weight  %): 

Mmmvifn                                   ....„ 

2.0 

Maximum: 
VOC-controWed  MTBE 

2.7 

Dthw  ttian  MT"BF           

'11 

Nnn  VOT-rnntroiifMl           

•35 

NOx  emtsson  fmcrease  over  t»se- 
line)                            

norw 

Sulfur.  T-90,  and  Olefins  (annual  av- 
erage maease  over  1990  baseline). 

Upaw  rrfllats                                — . 

none 
'none 

'  Another  Imit  may  be  estab«s^ed  ttvough  testing. 
'  Up  to  3  5%  oxygen  wiH  be  presumed  to  result  in 

"o   NO   irc'ease    ax!   "-fn  be  used)  except  (1) 

:;i^rng  TcS"?  "-crt-s  •«"   zzv^  vtotations  (at  the 

-..5.-.c'c:r  :'  --?  '-Mc-ec  staw;  and  (2)  n  those 
3-oa?,  -ti*-^^  "■  ^  ?*3'e  "^.as  'y^D^eo  "^v^  Administrator 
"a:  Te  ,s<?  -'  ar  :i-.<je<~aie  nKx-t:;  trrtertere  wrth 
a-a'-'-e'--  o*-  ~aj'-:-"a-xe  cf  arv:~ef  %,'-r'»«nt  air 
::,.a  '»  s'5'Ca-l  >  "'e'  air  ovan^v  s'-.C'^'-  Lawful 
^5.3  -■  a-v  cc'^ow^a ■'•:>''  ?'  ""'«iie  vJ:-s'.a'x  •j^  •eo.ii'es 

?•  •  :'  -e  C:e<i.'  A.r  »-;•_  ^  5«  pe''^  r-c  ^'\.;w  a 
«^v^  granted  By  the  Admifustrator  under  the  au- 
■'■:._'•',  ;:'  section  2V,{f^{4). 

--.0  i-;-,-,<;-3'of  ^.^v3<9r  sectK>n  21l(V)(2)(D)  may 
»,;  .0  -US  ■oc!uiren<a<^i  tof  a  heavy  metal  other  than 
ieai-  -"-IS  za' f!"".'- ^c  -a'  addition  o<  the  heavy 
r^^.-^:  -r  -'-a  ^.-,.  -■"  i.  '-■  ^":-98se.  On  an  aggre- 
gate .--ass  i<  ^-<=r  -s<(  Dass,  toxic  a»  poHutants 
trom  motor  verucies. 

These  per-gallon  standards  are  less 
stringent  than  the  compliance  standards 
applicable  for  purposes  of  averaging 
(discussed  in  a  later  section  of  this 
preamble),  with  the  exception  of  the 
standards  for  NOx  emission,  hea\-y 
metals,  sulfur,  T-90,  and  olefins,  and  the 
oxygen  maximum  standards  which  are 
the  same  for  both  per-gallon  and 
average  compliance  gasoline.  Caps  are 
set  for  oxygen  content  for  per-gallon 
compliance  also  in  the  event  that  a  party 
decides  riot  to  average,  but  has  added 
oxygen  higher  that  the  statutory 
standard.  After  a  certain  percentage  of 
oxygen  has  been  added,  there  is  a 
concern  that  NOx  emissions  will 
increase  Oxygen  maximums  address 
the  no  NOx  increase  requirement  in 
section  211(k)(2)(A)  of  the  Clean  Air 
Act.  and  were  agreed  to  through  the 
Regulatory  Negotiation  process. 

Under  the  proposed  regulations,  on 
each  occasion  a  refiner  or  importer 
produces  or  imports  a  batch  of 
reformulated  gasoline,  the  toxics 


emission  reduction.  RVP.  benzene  and 
oxygen  content  standards  must  be 
designated  as  having  been  met  either  on 
a  per-gallon  basis  or  on  an  averaged 
basis.  For  example,  a  refiner  could 
designate  one  batch  as  meeting  the 
benzene  standard  on  a  per-gallon  basis 
and  another  batch  as  meeting  that 
standard  on  an  averaged  basis  during 
the  same  benzene  averaging  period. 

EPA  believes  there  are  advantages  to 
the  per-gallon  compliance  approach.  To 
the  extent  standards  are  designated  for 
per-gallon  compliance,  refiners  and 
importers  have  simpler  and  less  costly 
accounting,  record  keeping,  and 
reporting  requirements.  In  addition,  the 
independent  compliance  audits 
(discussed  below)  for  gasoline 
designated  for  per-gallon  compliance 
should  be  less  complex  and.  as  a  result, 
less  costly.  Moreover,  if  all  of  a  refiner's 
or  importer's  gasoline  is  designated  for 
per-gallon  compliance,  that  party  would 
not  be  obligated  to  assist  in  payment  for 
the  covered  area  surveys  (discussed 
below). 

/.  Downstream  Oxygenate  Blending 

Section  211(k)(2)(B)  of  the  Act 
requires  that  reformulated  gasoline  have 
an  oxygen  content  of  2.0  percent  or  more 
by  weight,  and  section  211(k)(7)(A) 
provides  that  oxygen  credits  may  be 
generated  and  used  to  achieve 
compliance.  The  regulations  being 
proposed  by  EPA  allow  the  oxygen 
content  requirement  to  be  satisfied 
either  based  upon  the  oxygen  content  of 
gasoline  produced  at  a  refinery  or 
imported,  or  based  upon  the  oxygen 
content  of  a  gasoline  to  which 
oxygenates  have  been  added 
downstream  of  the  refinery  or  import 
facility.  In  order  to  assure  that 
reformulated  gasoline  which  is  produced 
through  downstream  oxygen  blending 
meets  other  reformulated  gasoline 
requirements,  additional  regulatory 
controls  are  being  proposed. 

Several  new  definitions  are  being 
proposed  to  address  downstream 
oxygenate  blending.  An  oxygenate 
blending  facility  is  defined  as  a  facility 
(including  a  truck)  at  which  oxygenate  is 
added  to  gasoline  or  blendstock,  and  an 
oxygenate  blender  is  any  person  who 
owns,  leases,  operates,  controls,  or 
supervises  such  an  oxygenate  blending 
facility.  The  definition  of  oxygenate 
blender  thus  includes  persons  who 
blend  oxygenate  in  terminal  storage 
tanks  as  well  as  persons  who  "splash 
blend  "  oxygenates  in  gasoline  delivery 
trucks.  A  new  category  of  petroleum 
product,  reformulated  gasoline 
blendstock  for  oxygenate  blending,  or 
RBOB,  is  defined  as  a  petroleum  product 


which,  when  blended  with  a  specific 
type  and  percentage  of  oxygenate 
downstream  of  the  refinery  or  import 
facility,  meets  the  definition  of 
reformulated  gasoline. 

The  characteristics  of  RBOB  when 
blended  with  the  specified  oxygenate 
must  conform  with  the  values  for  RVP, 
toxics,  and  benzene  designated  by  the 
refiner  or  importer  which  anticipated  the 
addition  of  a  specific  type  and  amount 
of  oxygen  m  the  finished  gasoiine.  As  a 
result,  it  is  proposed  that  refiners  and 
importers  be  permitted  to  sell  for  use  in 
covered  areas  RBOB  only  if  the  RBOB 
will  meet  the  specifications  of  a 
particular  reformulated  gasoline 
certification  after  the  oxygenate  is 
added.  Such  a  certification  v/ould 
specify  the  type  or  types  (e.g.,  ethanol, 
MTBE  or  other  oxygenates)  and  the 
minimum  and  maximum  percentage  of 
oxygenate  in  the  finished  gasoline,  and 
would  allow  the  finished  gasoline  to 
have  an  oxygen  percentage  within  the 
allowable  range  and  of  the  specified 
type  or  types.  This  is  because  the 
refinery  or  importer  has  relied  on  the 
addition  of  the  specific  type  and  amount 
of  oxygenate  in  calculating  its 
reformulated  charactenstics  for 
compliance  purposes.  If  a  different 
amount  or  type  of  oxygenate  was  added, 
the  refinery  or  importer's  calculated 
numbers  would  no  longer  be  accurate  !n 
order  to  provide  downstream  oxygenate 
blenders  with  as  much  flexibility  as 
possible,  refiners  and  importers  would 
be  required  to  specify  the  full  range  of 
oxygenate  r^-pes  and  percentages  which 
would  result  in  the  resulting 
reformulated  gasoline  having  a  toxics 
emission  reduction  percentage  which 
was  at  least  as  large  as  the  refiner  or 
importer  calculated  for  the  batch;  a 
benzene  content  and  RVP  at  least  as 
small  as  the  refiner  or  importer 
calculated  for  the  batch;  and  other 
properties  that  conform  to  other 
reformulated  gasoline  requirements  (e.g., 
no  NOx  increase). 

The  oxygen  standards  being  proposed 
are  stated  in  terms  of  weight  percent 
oxygen.  This  must  be  distinguished  from 
volume  percent  oxygenate,  which  is  the 
typical  measure  for  blending 
oxygenates,  particularly  at  the  terminal 
level.  For  example,  a  "ten  percent 
ethanol  blend"  typically  refers  to  a 
volun-.e  percent.  In  order  to  calculate  the 
weight  percent  oxygen  in  an  oxygenate 
blend,  several  factors  must  be  taken  into 
consideration.  These  are;  temperature 
and  specific  gravity  of  the  oxygenate 
and  the  gasoline,  and.  for  ethanol.  the 
amount  of  denaturant,  which  is  some 
fraction  of  the  volume  ethanol  added  to 
the  gasoline.  Elsewhere  in  this  notice,  it 
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is  stated  that  standard  temperature  wil! 
be  60  degrees  Fahrenheit.  In  order  to 
calculate  the  weight  percent  oxygen  m 
the  blend,  the  weight  percent  oxygenate 
must  be  calculated.  Accordingly,  to 
calculate  the  weight  percent  oxygend'c 
from  volume  percent  oxygenate,  specific 
gravities  of  the  oxygenate  and  the  blend 
must  be  taken  into  consideration. 
fSpecific  gravities  (or  densities)  as  we!! 
as  weight  percent  oxygen  in  the 
oxygenate  may  be  found  in  Table  V-2 
for  common  fuel  oxygenates  ] 

Table  V  2  --Specific  Gravity  and 
Weight  Percent  Ox  v  gen  of  Com  won 
Oxygenates 


Oxygenate 

Weight 

% 
oxygen 

Specific 
gravity 
al  60  'f 

Methanol 

04993 
03473 
0.266? 
0.2158 
0.1815 

01815 
0.1566 

01566 

0.1569 

0  796 

Ethanol   

0  794 

Prooanols 

0  ^89 

ButarKMs   

0  810 

Pentaools 

0817 

Wemyt    Tertiaiy    Butyl 
(WTBE) 

Ether 

0  744 

Hexanots 

0  823 

Tertiary    Amyl    Methyl 
(TAME) 

Ether 

0  770 

Ethyl     Tertiary     Buty) 
(ETBE) 

Ether 

0  755 

The  following  equation  describes  the 
conversion  from  volume  percent 
oxygenate  to  weight  percent  oxygenate: 


oxygonate     *  oi(yg«nat»  j 

Wfcl- 


Where 

W  =  weight  fraction  (for  percent,  multiply  by 

100) 
oxygenate  =  oxygenate  in  the  blend 
bl  =  blend 

V  =  volume  fraction 
d  =  specific  gravity. 

The  specific  gravity  of  the  oxygenate 

is  Icnown  (see  TaHe  V-2)  and,  if  the 
specific  gravity  of  the  blend  has  been 
measured  and  is,  therefore,  known,  the 
calculation  is  straightforward.  If, 
however,  the  specific  gravity  of  the 
blend  is  unknown,  it  can  be  estimated 
as  the  volume  weighted  contribution  of 
the  specific  gravities  of  the  gasoline  to 
which  the  oxygenate  is  added  and  the 
oxygenate  itself: 


Where 

giis=ga8oline  to  which  oxygenate  is  added. 

The  weight  fraction  of  oxygen  in  the 
tiiend  IS  simply  the  product  of  the  weight 
fraction  of  oxygen  in  the  oxygenate 
(from  Table  V-2)  and  the  weight  fraction 
of  oxygenate  in  the  blend.  Therefore,  the 
wf  Bht  fraction  of  oxygen  in  the  blend  is: 


^■^♦*WTf  ,:,r,,  gw*n/Jfn 


Where 

oxygen/oxygenate  =  oxygen  in  the  oxygenate. 

Substituting  equations  (1)  and  (2)  in 
equation  (3),  results  in; 


For  blends  with  more  than  one 
oxygenate,  the  equation  becomes: 


W. 


The  following  examples  demonstrate 
use  of  the  equation: 

Question  1:  Suppose  nine  gallons  of 
neat  ethanol  are  blended  with  91  gallons 
of  gasoline  to  make  100  gallons  of 
ethanol  blend  gasoline.  The  specific 
gravity  of  the  gasoline  is  0.74.  What  is 
the  weight  percent  oxygen  in  this  blend? 

Answer  1:  In  this  case,  the  volume 
fraction  of  ethanol  is  0.09  and  the 
volume  fraction  of  gasoline  is  0.91.  The 
specific  gravity  of  neat  ethanol  (from 
Table  V-2)  is  0.794  and  the  specific 
gravity  of  the  gasoline  is  stated  to  be 
0.74.  Hence,  the  weight  fraction  of 
oxygen  can  be  calculated  using  equation 
(4)  as  follows: 


W. 


oxy 


0.09>0.7a4 -0.3473 
(0.91x0.74)  ♦(0.09x0.794) 


W     -0,0333 


Question  2:  Suppose  1000  gallons  of 
MTBE  are  blended  with  6000  gallons  of 
gasoline  to  make  7000  gallons  of  MTBE 
blend  gasoline.  The  specific  gravity  of 
the  gasoline  is  0.75.  What  is  be  the 
weight  percent  oxygen  in  this  blend? 

Answer  2:  In  this  case,  the  volume 
fraction  of  MTBE  is  1000/7000  or  0.1429 
and  the  volume  fraction  of  gasoline  is 
6000/7000  or  0.8571.  The  specific  gravity 
of  neat  MTBE  (from  Table  V-2)  is  0.744 
and  the  specific  gravity  of  the  gasoline 
is  stated  to  be  0.75.  Hence,  the  weight 
fraction  of  oxygen  can  be  calculated 
using  equation  (4)  as  follows: 


IV     -     _   0H29. 0.744. 0.1815 

•^   (6.8571  »6.75)  .(6.1429.0.744) 


W^=0C2Sd 


Therefore  the  weight  fraction  of 
oxygen  in  auch  a  blend  is  0.0258  or  2.58 
percent. 

In  the  following  example,  multiple 
oxygenates  are  used. 

Question  3:  Suppose  800  gallons  of 
MTBE  and  200  gallons  of  TAME  are 
blended  with  6000  gallons  of  gasoline  to 
make  7000  gallons  of  blend  gasoline.  The 
specific  gravity  of  the  gasoline  is  0.73. 
What  is  be  the  weight  percent  oxygen  in 
this  blend? 

Answers:  In  this  case,  the  volume 
fraction  of  MTBE  is  800/7000  or  0.1143. 
the  volume  fraction  of  TAME  is  200/7000 
or  0.0286  and  the  volume  fraction  of 
gasoline  is  6000/7000  or  0.8571.  The 
specific  gravity  of  neat  MTBE  (from 
Table  V-2)  is  0.744,  of  neat  TAME  is 
0.770  and  the  specific  gravity  of  the 
gasoline  is  stated  to  be  0.75.  Hence,  the 
weight  fraction  of  oxygen  can  be 
calculated  using  equation  (5)  as  follows: 


(V     .  (0  1143i^.744.0.1B15)-(0  0286.0  770-0  1566) 
••'  (O.e571,.0.75)-(0  1143-0  744)  •(0.0286.0  770) 
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Therefore  the  weight  fraction  of 
oxygen  in  such  a  blend  is  0.0333  or  3.33 
percent. 


Therefore  the  weight  fraction  of 
oxygen  in  such  a  blend  is  0.0252  or  2.52 
percent. 

Under  the  proposed  rule,  refiners  and 
importers  would  be  required  to  vetify 
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through  periodic  sampling  and  testing 
that  RBOB  produced  or  imported  will 
meet  the  specifications  of  the  applicable 
certificate  after  the  specified  oxygenate 
is  added.  The  specified  type  and  amount 
or  range  of  amounts  of  oxygenate  to  be 
added  must  be  included  in  the  product 
transfer  documentation  in  order  to 
inform  the  oxygenate  blender  of  the 
oxygen  requirements  of  the  specific 
RBOB. 

The  oxygenate  blender  would  be 
required  to  add  at  least  the  minimum 
amount  of  oxygen,  and  would  be 
allowed  to  add  additional  oxygenate  of 
the  specified  type  or  types  up  to  the 
specified  maximum.  The  oxygenate 
blender  may  then  designate  the  resulting 
reformulated  gasoline  as  achieving 
oxygen  compliance  either  per-gallon  (if 
the  gasoline  contains  at  least  2.0% 
oxygen)  or  on  average.  If  average 
compliance  is  designated,  the  oxygenate 
blender  is  responsible  for  accounting  for 
the  oxygen  percentage  for  average 
compliance  purposes.  At  the  end  of  the 
averaging  period,  the  oxygenate  blender 
would  have  to  achieve  the  applicable 
oxygen  average  standard. 

EPA  is  proposing  that  refiners  and 
importers  must  take  certain  affirmative 
steps  to  ensure  that  RBOB  produced  or 
imported  is  in  fact  blended  with  the 
oxygenate  type  and  amount  specified  by 
the  refiner  or  importer.  Because  each 
separate  RBOB  is  specific  as  to  its 
oxygenate  requirements,  RBOB  can  be 
combined  in  the  transportation  system 
prior  to  oxygenate  blending  only  with 
other  RBOB  which  has  oxygenate 
requirements  which  are  exactly  the 
same.  If  different  RBOB's  having 
different  oxygenate  requirements  were 
combined  before  the  oxygenate  was 
added,  or  if  RBOB  were  combined  with 
finished  reformulated  gasoline,  the 
gasoline  resulting  from  an  RBOB- 
oxygenate  blend  would  not  conform  to 
the  RBOB's  certificate. 

In  order  to  ensure  that  RBOB  is  not 
contaminated  with  other  RBOB  or  with 
reformulated  gasoline  before  oxygenate 
blending,  it  is  proposed  that  refiners  and 
importers  of  RBOB  be  required  to 
identify  distinguishing  properties  of  the 
RBOB  (as  opposed  to  the  finished 
reformulated  gasoline),  and  to  include 
these  properties  on  the  product  transfer 
documentation.  With  this  information, 
parties  downstream  from  the  refinery  or 
import  facility  (e.g..  pipehnes, 
distributors,  etc.)  may  conduct  quality 
assurance  sampling  and  testing 
programs  of  the  RBOB  to  the  point  of 
oxygenate  blending. 

The  proposal  would  further  require 
refiners  and  importers  to  conduct  a 
quality  assurance  sampling  and  testing 
program  of  the  blending  operation  of 


each  oxygenate  blender  who  receives 
any  RBOB  produced  or  imported  by  the 
refiner  or  importer.  This  program 
requires  refiners  and  importers  to 
determine  whether  its  gasoline, 
subsequent  to  the  oxygenate  blending, 
.neets  the  requirements  of  the 
certification  under  which  the  RBOB  was 
produced  or  imported.  Such  a  quality 
assurance  program  would  monitor  the 
quality  of  the  RBOB  to  the  point  of 
blending,  the  quality  and  purity  of  the 
oxygenate  blendstock,  and  the  precision 
of  the  oxygenate  blender's  operation. 
EPA  is  proposing  that  the  rate  of 
sampling  and  testing,  at  each  oxygenate 
blender's  operation,  be  one  sample  for 
each  200.000  barrels  of  RBOB  produced 
or  imported  by  that  refiner  or  importer 
which  is  blended  by  an  oxygenate 
blender  in  a  terminal  storage  tank,  or 
one  sample  every  month,  whichever  is 
more  frequent.  In  the  case  of  oxygenate 
blenders  who  splash  blend  in  trucks 
without  using  computer-controlled  in- 
line blending  equipment.  EPA  is 
proposing  a  quality  assurance  sampling 
and  testing  frequency  for  refiners  and 
importers  of  one  sample  for  each  50,000 
barrels  of  that  supplier's  RBOB  which  is 
blended  by  that  blender,  but  at  least  ene 
sample  each  month;  in  the  case  of 
oxygenate  blenders  who  splash  blend 
using  computer-controlled  in-line 
blending  equipment,  however,  EPA  is 
proposing  a  sampling  and  testing 
frequency  of  one  sample  for  each 
100.000  barrels  of  that  supplier's  RBOB 
that  is  blended,  but  at  least  one  sample 
each  two  months.  The  sampling 
frequency  for  each  particular  blending 
situation  reflects  the  different  volumes 
of  gasoline  blended  in  each  batch.  RBOB 
which  is  blended  with  oxygenate  in  a 
terminal  storage  tank  will  produce  many 
times  the  reformulated  gasoline  of  that 
mixed  in  a  truck.  For  example,  a  truck 
may  only  be  able  to  blend  190  barrels, 
while  a  terminal  storage  tank  may  blend 
29.000  barrels.  As  a  consequence,  the 
smaller  the  batch  of  RBOB  blended  vsrith 
oxygenate,  the  more  batches  will  need 
to  be  sampled  to  determine  compliance. 

If  the  testing  results  indicate  the 
blended  gasoline  does  not  conform  to 
the  relevant  certification,  the  refiner  or 
importer  is  required  to  take  several 
additional  actions:  immediately  take 
steps  to  stop  the  sale  of  the  sampled 
gasoline;  determine  the  cause  of  the 
nonconformity  in  order  to  prevent  future 
nonconformities;  and  increase  the 
frequency  of  sampling  and  testing. 

EPA  is  proposing  that  refiners  and 
importers  have  a  contract  in  place  with 
each  oxygenate  blender  who  adds 
oxygenate  to  RBOB  produced  or 
imported  by  the  refiner  or  importer, 
which  gives  the  refiner  or  importer  the 


authority  to  take  the  actions  required  by 
the  results  of  the  quality  assurance 
program  and  to  specify  the  procedures 
which  are  npcpssar>'  in  order  to  ensure 
proper  oxygenate  blending  Requinng 
such  a  contract  also  makes  more  certain 
that  refiners  and  importers  will  be 
aware  of  the  spenfic  oxygenate  blender 
who  is  blending  the  RB(3B  produced  or 
imported  by  the  refiner  or  importer  EPA 
believes  this  requirement  is  appropriate, 
because  the  refiner  or  importer  is 
responsible  for  the  blended  gasoline 
meeting  VOC  and  toxics  emission 
reduction  requirements.  If  the  proper 
amount  and  type  of  oxygenate  is  not 
added,  then  the  refiner  or  importer 
cannot  demonstrate  such  compliance. 

EPA  is  proposing,  as  an  alternative  to 
these  contractual  and  oversight 
restrictions  to  the  transfer  of  RBOB,  that 
refiners  and  importers  be  allowed  to 
assume  as  the  basis  for  calculating 
toxics  emission  performance,  benzene 
content,  and  RVP,  that  the  "worst  case" 
(for  the  environment)  oxygen  type  and 
amount  was  added  to  RBOB  that  is 
produced  or  imported.  This  worst  case 
assumes  that  the  appropriate  maximum 
and  minimum  oxygen  requirements  will 
be  met  downstream  because  they  will 
be  subject  to  downstream  (including 
retail  level)  enforcement  testing.  Thus, 
all  reformulated  gasoline  is  required  to 
contain  a  minimum  1.5%  (by  weight) 
oxygen.  Moreover,  reformulated 
gasoline  also  is  subject  to  maximum 
oxygen  standards:  2.7%  (by  weight) 
oxygen  contributed  by  MTBE:  2.1%  (by 
weight)  oxygen  contributed  by  other 
oxygenates  in  the  case  of  gasoline 
designated  as  VOC-controUed  (unless 
this  limit  is  raised  through  testing);  and 
3.5%  (by  weight)  oxygen  contributed  by 
ethanol  in  the  case  of  gasoline  not 
designated  as  VOC-controlled.  F.PA 
intends  to  monitor  for  compliance  with 
these  maximums,  and  because  they  are 
oxygenate  type-dependent,  to  monitor 
the  oxygenate  type  in  addition  to  the 
weight  percent. 

In  the  case  of  toxics  emission 
reduction  percentage  and  benzene 
content,  as  the  oxygen  volume  percent 
gets  smaller,  the  toxics  emission 
reduction  becomes  smaller,  and  the 
benzene  content  becomes  larger  (also 
worse  for  the  environment);  as  a  result, 
the  "worst  case"  (worse  for  the 
environment)  assumption  would  be  1.5% 
(by  weight)  of  whichever  of  the 
approved  oxygenates  that  has  the 
smallest  volume  percentage  at  1.5 
weight  percent.  For  ethanol  and  NfTBE, 
for  example,  the  volume  percentages  of 
these  two  oxygenates  that  are  necessary 
to  result  m  1.5  weight  percent  oxygen 
(assuming  RBOB  which  has  a  density  of 
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C,74:0]  are  8.37%  in  the  cas^3  of  MTEE 
and  4.05'*  in  the  case  of  ethanol.  Thus,  if 
ethanol  and  MTBE  were  the  only  two 
approved  oxygenates,  the  "worst  case" 
assumption  for  calculating  toxics 
emission  reduction  and  benzene  content 
would  be  1.5%  (by  weight)  of  oxygen 
from  ethanol. 

In  the  case  of  RVP.  as  the  ethanol 
percentage  gets  larger,  the  RVP  becomes 
larger  (worse  for  the  environment);  as  a 
result,  the  "worst  case"  assumption 
would  be  the  maximum,  allowed  ethanol 
content.  Reformulated  gasoline  that  is 
designated  as  VOC-controlled  currently 
is  restricted  to  a  maximum  2.1%  (by 
weight)  of  oxygen  contributed  by 
ethanol.  Also,  the  standard  for  RVT 
applies  only  to  VOC-controUed 
reformulated  gasoline.  As  a 
consequence,  the  "worst  case" 
oxygenate  blending  assumption  for  RVP 
compliance  calculations  would  be  2.1% 
(by  weight)  of  oxygen  from  ethanol. 
Should  a  higher  ethanol  content  be 
approved  through  testing,  this  higher 
amount  would  be  used  as  the  "worst 
case"  assumption. 

EP\  is  proposing  requirements  for 
oxygenate  blenders  that  are  intended  to 
ensure  the  proper  oxygenate  is  blended 
with  RBOB.  Oxygenate  blenders  who 
blend  oxygenate  with  RBOB  in  gasoUne 
storage  tanks  at  terminals  (i.e.,  other 
than  splash  blenders),  are  required  to 
sample  and  test  following  each  blending 
operation  to  determine  if  the  resulting 
gasoline  meets  the  certification  under 
which  the  RBOB  was  produced  or 
imported.  EPA  believes  this  frequency  of 
sampling  and  testing  is  jus'ified, 
because  the  volumes  involved  in  such 
terminal  blending  normally  are  quite 
large. 

EPA  also  is  proposing  that  periodic 
sampling  and  testing  for  oxygenate  type 
and  percentage  be  carried  out  by  the 
oxygenate  blender  in  the  case  of 
oxygenate  splash  blending.  The 
proposed  rule  requires  in  the  case  of 
splash  blenders  who  use  computer- 
controlled  in-line  blending  equipment 
that  at  least  one  sample  per  every  five 
hundred  splash  blended  batches  be 
sampled  and  tested,  but  at  least  as 
frequently  as  one  sample  every  three 
months.  In  the  case  of  splash  blenders 
who  do  not  use  computer-controlled  in- 
line blending  equipment,  the  frequency 
would  be  the  greater  of  one  sample  for 
every  one  hundred  trucks  loaded,  or 
once  per  month.  In  either  case,  ElPA  is 
proposing  increased  testing  frequency  if 
a  test  result  revealed  the  gasoline  did 
not  comply  with  its  certificfMion.  Even 
though  a  periodic  sampling  program  will 
not  ensure  that  all  gasoline  blended 
meets  relevant  requirements,  such  a 


program  will  allow  oxygenate  blenders 
to  monitor  generally  the  quality  of  RBOB 
and  blendstock  and  the  mechanics  of 
the  blending  operation. 

EPA  believes  that  a  periodic  (as 
opposed  to  an  every-batch)  sampling 
and  testing  requirement  for  splash 
blenders  is  appropriate  because  testing 
for  each  truck  would  be  costly.  An 
oxygenate  blender  would  blend  a  much 
larger  volume  of  gasoline  in  a  tank  than 
an  oxygenate  blender  who  splash 
blends  in  a  truck.  Therefore,  a  splash 
blender  would  have  to  test  many  more 
times  for  the  same  volume  of 
reformulated  gasoline  than  a  tank 
blender,  resulting  in  an  economic 
advantage  for  the  tank  blender. 
Moreover,  splash  blenders  rely  on  the 
motion  of  the  delivery  truck  while  being 
driven  from  the  terminal  to  the  retail 
outlet  to  mix  the  gasoline  blendstock 
with  the  oxygenate.  As  a  result,  the 
sample  normally  would  have  to  be  taken 
from  the  truck  after  it  has  left  the 
terminal. 

One  issue  involving  sampling  and 
testing  of  splash  blended  gasoline  is 
how  the  sample  should  be  collected. 
Collecting  a  sample  from  most  gasoline 
trucks  requires  opening  the  hatch  at  the 
top  of  the  truck.  EPA  does  not  believe 
that  opening  a  truck  hatch  for  the 
purpose  of  collecting  a  sample  would 
violate  state  or  local  vapor  control  rules, 
and,  therefore,  is  proposing  that  samples 
of  gasoline  that  has  been  splash-blended 
be  taken  in  this  manner.  Comments  on 
this  issue  are  requested,  however. 

/.  Penalties 

Section  211(d)(1)  of  the  Clean  Air  Act 
provides  for  penalties  for  violations  of 
the  reformulated  gasoline  requirements, 
as  follows: 

(d)(1)  Civil  Penalties. — Any  person  who 
violates  subsection  *  *  '  (k)  *  *  *  of  this 
section  or  the  regulations  provided  under 
subsection  *  *  *  (k)  '  *  *  shall  be  liable  to 
the  United  Stales  for  a  civil  penalty  of  not 
more  than  $25,000  for  every  day  of  such 
violation  and  the  amount  of  economic  benefit 
or  savings  resulting  from  the  violation  *  *  *. 
Any  violation  with  respect  to  a  regulation 
prescribed  under 

subsection  *  *  *  (k)  *  *  *  of  this  section 
which  establishes  a  regulatory  standard 
based  upon  a  multiday  averaging  period  shall 
constitute  a  separate  djy  of  violation  for 
each  and  every  day  in  the  averaging  period. 

EPA  is  proposing  regulations  that  would 
apply  this  Clean  Air  Act  penalty 
provision  to  the  regulations  being 
proposed  for  reformulated  and 
conventional  gasoline,  by  specifying  the 
number  of  days  of  violation  that  would 
result  from  the  different  types  of 
regulatory  requirements  being  proposed. 
The  proposed  regulations  include 


provisions  for  calculating  the  number  of 
days  of  violation  for  violations  of:  (1) 
Averaged  standards;  (2)  per-gallon 
standards;  (3)  minimum  and  maximum 
content  requirements;  and  (4)  non- 
standard requirements  and  prohibitions. 
In  addition,  EPA  is  proposing  rebuttable 
presumptions  for  the  amount  of 
economic  benefit  associated  with  the 
production  of  reformulated  gasoline  that 
does  not  meet  applicable  standards,  for 
the  length  of  time  that  gasoline  remains 
in  the  gasoline  distribution  system,  and 
for  the  properties  of  gasoline  for  which 
refmer/importer  or  independent 
analysis  requirements  are  not  met. 

1.  Averaged  Standards  Violations 

In  the  case  of  violations  of  averaged 
standards,  the  proposed  regulations 
restate  the  statutory  provision  regarding 
the  number  of  days  of  violation  and 
provide — in  accordance  with  section 
211(d)  of  the  Act — that  a  violation  of  a 
multi-day  average  standard  constitutes 
a  separate  violation  for  each  day  in  the 
averaging  period.  In  the  case  of  a  refiner 
that  attempts  (but  fails)  to  meet  the 
benzene  content  standard  on  average, 
for  example,  the  number  of  days  of 
violation  would  be  365,  the  number  of 
days  in  the  year-long  benzene  averaging 
period.  The  penalty  in  this  example  thus 
would  be  not  more  than  $9,125,000 
($25,000X365  =  $9,125,000)  plus  the 
amount  of  the  economic  benefit  or 
savings. 

EPA  also  is  proposing  that  violations 
of  the  credit  creation  requirements 
would  constitute  a  violation  for  each 
day  in  the  averaging  period  during 
which  the  credits  were  allegedly 
created.  For  example,  the  number  of 
days  of  violation  for  a  refiner  that 
transfers  bogus  benzene  credits  would 
be  365  (the  length  of  the  benzene 
averaging  period).  This  approach  is 
consistent  with  section  211(d)(1)  of  the 
Clean  Air  Act,  because  the  improper 
creation  and  transfer  of  credits  is  a 
"violation  with  respect  to  a  regulation 
prescribed  under 

subsection  *  *  *  (k)  *  *  *  *vhich 
establishes  a  regulatory  standard  based 
upon  a  multi-day  averaging 
period  *  *  *."  Under  the  reformulated 
gasoline  regulations,  credits  can  only  be 
created  or  used  by  a  party  that  achieves 
compliance  on  average  (as  opposed  to 
per-gallon).  As  a  result,  the  creation  and 
transfer  of  credits  is  integral  to  the 
multi-day  averaging  portion  of  the 
reformulated  gasoline  regulations. 

EPA  considered,  but  rejected,  an 
alternative  of  proposing  that  violations 
of  the  credit  creation/transfer 
requirements  would  constitute  a  single 
day  of  violation,  because  it  would  create 
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an  inadequate  disincentive  against 
cheating  in  some  situations.  For 
example,  a  refiner  could  produce  only 
reformulated  gasoline  that  achieves 
compliance  per-gallon  (and  in  fact  meets 
these  standards),  obtain  no  credits  from 
any  other  party,  yet  sell  credits  to 
another  refiner.  These  credits  would  be 
bogus,  because  the  refiner  did  not  create 
or  obtain  any  valid  credits  to  transfer. 
The  transferor  of  these  bogus  credits 
could  receive  millions  of  dollars  for  the 
sale  of  the  bogus  credits,  in  which  case 
a  penalty  of  up  to  $25,000  plus  economic 
benefit  (for  a  single  day  of  violation) 
would  not  be  an  adequate  deterrent. 
Under  the  proposed  approach,  the 
penalty  would  be  up  to  59,125,000  (in  the 
case  of  the  year-long  benzene  standard) 
plus  economic  benefit,  which  would 
constitute  an  adequate  deterrent.  The 
actual  amount  of  the  penalty  would 
depend  upon  a  number  of  different 
factors,  such  as  the  number  of  improper 
credits  wrongfully  created  or 
transferred,  the  refiner  or  importer's 
degree  of  willfulness  and/or  negligence, 
its  degree  of  cooperation  or 
noncooperation.  and  its  history  of 
noncompliance. 

2.  Per-Gallon  Standards  Violations 

EPA  also  is  proposing  the  method  for 
calculating  the  number  of  days  of 
violation  for  gasoline  manufactured  or 
imported  for  which  compliance  is 
achieved  on  a  per-gallon  (as  opposed  to 
averaged)  basis,  and  where  the  per- 
gallon  standard  is  violated.  EPA  is 
proposing  that  refiners  be  under  a 
continuing  obligation  to  correct  the 
violation,  so  that  violations  of  such  per- 
gallon  standards  would  constitute  a 
separate  day  of  violation  for  each  and 
every  day  the  non-complying  gasoline 
remains  in  the  gasoline  distribution 
system.  EPA  proposes  that  such  a 
violation  begin  on  the  day  such  non- 
complying  gasoline  is  produced  or 
imported,  and  end  when  the  violation  is 
corrected,  but  if  not  corrected,  then  on 
the  last  day  that  any  such  gasoline  is 
offered  for  sale  or  is  dispensed  to  any 
ultimate  consumer  for  use  in  a  motor 
vehicle.^' 

EPA  believes  this  approach  to 
calculating  the  number  of  days  of 
violation  for  gasoline  produced  in 
violation  of  per-gallon  standards  is 
appropriate  because  the  adverse 
environmental  consequence  of 
producing  or  importing  reformulated 
gasoline  that  fails  to  meet  such  a 
standard  continues  so  long  as  this 


'■  EPA  will  discuss  in  a  later  paragraph  its 
proposal  for  a  rebuttable  presumption  that  gasoline 
remains  in  the  distnbution  system  for  twenty-five 
days. 


gasoline  is,  or  has  the  potential  for. 
being  used  to  fuel  motor  vehicles.  Under 
EPA's  proposal,  therefore,  the  days  of 
violation  would  continue  to  accrue  until 
the  gasoline  produced  in  violation  of  the 
per-gallon  standard  no  longer  is.  or  has 
the  potential  to  be.  dispensed  into  motor 
vehicles.  The  violation  could  be 
corrected  (stopping  the  accumulation  of 
additional  days  of  violation)  only  if  all 
of  the  violating  gasoline  is  re-blended  or 
re-refined  in  such  a  manner  that  it  meets 
all  per-gallon  standards. 

A  violation  of  this  type  would  not  be 
considered  corrected  if.  through  fungible 
mixing  with  other  gasoline,  the  gasoline 
mixture  meets  the  per-gallon  standard 
for  the  parameter  that  was  violated 
originally.  Rather,  in  order  to  correct  a 
violation  after  such  mixing  occurs,  the 
mixture  would  have  to  be  adjusted  so 
that  its  properties  would  be  equal  to  the 
properties  that  would  have  existed  if  the 
violator's  gasoline  in  the  mixture  had 
met  the  applicable  standard  when 
produced  (if  produced  under  a  per- 
gallon  standard)  or  had  been  equal  to 
the  properties  claimed  by  the  violator 
that  produced  the  gasoline  (if  produced 
under  an  averaged  standard). 

For  example,  if  a  batch  of  gasoline 
produced  by  a  refiner  under  the  per- 
gallon  benzene  standard  (not  more  than 
1.0  vol  %  benzene)  contains  1.2  vol  % 
benzene,  this  gasoline  would  violate  the 
per-gallon  benzene  standard.  If  the 
refiner  does  nothing  to  correct  the 
violation,  the  number  of  days  of 
violation  would  include  every  day 
beginning  on  the  day  the  gasoline  was 
produced,  and  continuing  through  the 
last  day  any  of  this  gasoline  was 
dispensed  for  use  in  motor  vehicles.  If 
the  refiner  is  able  to  isolate  this  gasoline 
prior  to  fungible  mixing,  the  violation 
could  be  corrected  by  adding  a  sufficient 
volume  of  gasoline  to  reduce  the 
benzene  content  of  the  batch  to  1.0  vol 
%.  which  would  stop  the  increase  in  the 
number  of  days  of  violation. 

In  the  event  the  gasoline  in  this 
example  has  been  fungibly  mixed,  the 
tested  benzene  content  of  the  mixture 
may  be  below  1.0  vol  %  as  a  result  of 
lower  benzene  contents  of  other 
gasolines  in  the  fungible  mixture.  The 
original  violation,  however,  would  not 
be  considered  corrected  as  a  result  of 
the  overall  benzene  content  of  the 
mixture.  In  order  to  correct  the  violation 
of  the  fungible  mixture,  the  refiner 
would  have  to  add  a  sufficient  quantity 
of  low-benzene  gasoline  to  the  mixture, 
so  that  the  mixture  would  have  the  same 
overall  benzene  content  as  would  have 
existed  if  the  refiner's  gasoline  had  been 
produced  to  meet  the  benzene  per-gallon 
standard. 


For  purposes  of  determining  the 
number  of  days  of  violation  for  per- 
gallon  violations,  EPA  is  proposing  that 
the  length  of  time  gasoline  remains  in 
the  distribution  system  be  deemed  to  be 
twenty-five  days  unless  the  regulated 
party  or  EPA  provides  evidence  proving 
the  gasoline  remained  in  the  distribution 
system  for  a  shorter  or  longer  time 
period.  EPA  is  proposing  this  rebuttable 
presumption  in  order  to  avoid 
potentially  difficult  issues  of  fact  in 
proving  the  precise  movements  of  a 
particular  volume  of  gasoline  within  the 
distribution  system. 

EPA  believes  that  twenty-five  days  is 
an  appropriate  presumption  for  the 
length  of  time  that  gasoline  remains  in 
the  distribution  system.  After  gasoline  is 
produced  or  imported,  it  must  be 
transported  to  a  bulk  terminal,  either  by 
pipeline,  coastal  tanker,  or  barge,  and 
may  be  further  transported  to  a  smaller 
bulk  plant  by  truck  or  rail.  The  gasoline 
then  must  be  transported  by  truck  to  the 
retail  outlet  where  it  will  be  dispensed 
into  motor  vehicles.  The  total  length  of 
time  gasoline  remains  in  the  distribution 
system  is  thus  the  sum  of  the  times 
required  for  each  of  the  various 
transport  legs,  plus  the  storage  times  at 
the  terminal,  bulk  plant  (if  applicable), 
and  at  the  retail  station. 

A  study  conducted  by  Jack  Faucett 
Associates  has  estimated  the  lengths  of 
time  required  for  each  of  these  stages  in 
the  movement  of  gasoline  from  the 
refinery  to  the  point  of  being  dispensed 
into  a  motor  vehicle;  ^^  the  results  of 
this  study  are  summarized  in  Table  V-3. 

Table  V-3— Estimated  Transport  and 
Storage  Times  for  Gasoline 


Stage  in  distribution 
system 


Number  of  days 
required  for  stage 


Average 


Range 


Transport: 
To  the  Bulk  Terminal 
Pipelines 

May 

September 

Coastal  Tartker 

Inland  Barg« 

To  the  BulK  Plant 

Rail ~ 

Truck 

To  the  Retail  Outlet... 
Storage: 
Bulk  Terminals 

May 

Septemtier 

Bulk  Plants 

Retail  Outlets 


0-20 

0-24 

1.5-7.3 

0.5-17.5 

0.5-10 
0.2-2 
0.05-1 


3-30 

3-30 

1-20 

0.5-45 


"  lack  Faucett  Associates.  "Petroleum  Storage 
and  Transport  Times,"  presented  to  EPA  September 
26. 1988.  A  copy  of  this  report  has  been  placed  in 
the  public  docket  for  this  rulemaking. 
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According  to  the  Faucett  study,  the 
avpragp  length  of  time  gasoline  remains 
in  the  distribution  system  is  twenty-five 
days,  with  an  overall  range  of  less  than 
one  day  to  over  fifty-five  days. 

Willie  s.'ction  211(d)  of  the  Act 
spetifies  the  number  of  days  of  violation 
when  a  multi-day  averaging  period  is 
involved,  it  does  not  specifically  discuss 
the  number  of  days  of  violation  where 
averaging  is  not  involved.  The  statute 
just  states  that  the  penalty  is  S25.(XX)  fr.r 
every  day  of  violation,  plus  the 
economic  benefit  or  savings.  Today's 
proposal  is  designed  to  clanfy.  for 
different  activities,  the  number  of  days  a 
party  may  be  in  violation  for  such 
activities.  The  Agency  seeks  rcmnu-nt,s 
on  its  proposal  fur  a  rebuttable 
presumption  for  the  length  of  lime 
gasoline  remains  in  the  distribution 
system,  includins  whether  such  a 
presiiiTiption  is  appropnate  and  if  so, 
whether  twenty-five  days  is  an 
appropriate  length  of  time. 

For  violations  of  per-galio.i  stdri(i,irds, 
EPA  is  in  efff^ct  proposing  an  ongoing 
requirement  on  the  refiner  or  importer  to 
correct  any  violations  of  applicable  per- 
gallon  standards  for  each  batch  of 
gasoline  introduced  into  com.T.erce  in 
violation  of  such  per-gallon  standards. 
This  obligation  to  cure  continues  until 
the  noncomplying  gasoline  either  is 
brought  into  compliance  or  no  longer 
remains  in  the  gasoline  distnbution 
system.  EPA  is  proposing  that  each  day 
the  reHner  or  importer  fails  to  correct 
such  violation  shall  be  considered  a 
separate  violation  by  EPA. 

EPA  also  is  proposing  rebuttable 
presumptions  for  the  properties  of 
gasoline  that  is  produced  or  imported 
without  the  required  refiner/importer 
sampling  and  testing  to  determine  the 
gasoline's  properties  for  purposes  of 
determining  whether  the  gasoline 
violated  standards  as  well  as  whether 
any  such  violation  has  been  corrected. 
EPA  brhevea  that  presumed  properties 
are  necessary  in  such  a  situation, 
because  the  true  properties  of  gasoline 
may  be  unknown  if  the  gasoline  is  not 
sampled  and  tested  before  leaving  the 
refinery.  *' 


"Under  the  proposed  independent  analysis 
requirement,  refiners  and  importers  would  have  a 
sample  collected  of  every  twitch  of  reformulated 
jiasoline  that  is  produced  or  Imported,  but  only  10% 
of  the  samples  would  be  analyzed  normally. 
Industry  contends  that  testing  100%  of  the  samples 
Imposes  too  large  an  economic  burden,  and  that  if 
necessary.  10%  testing  should  be  sufficient.  In 
addition,  if  the  independent  analysis  requirements 
are  not  met,  there  could  be  no  ind<?pendent  sample 
collected.  As  a  result,  gasoline  could  be  produced  or 
imported  where  no  independent  analysis  will  be 
available. 


The  properties  that  ElPA  is  proposing 
are  the  "worst  case  "  values  for  each  ri 
the  relevant  properties,  and  were 
derived  from  the  Motor  Vehicle 
Manufacturer's  Association  (MVMA) 
1990  national  fuel  survey.  '*  Refiners 
(  ould  rebut  these  values  using  other 
evidence  of  the  properties  of  the 
gasoline  in  question.  "This  other 
evidence  could  consist  of  sampling  and 
testing  of  the  gasoline  downstream  from 
the  refinery  or  import  facility  (e.g.,  by  a 
pipeline  company),  or  of  evidence  of  the 
properties  of  the  blendstocks  used  to 
produce  the  gasoline.  EPA  beheves  the 
1990  MVM.^  data  are  an  appropriate 
basis  for  settmg  the  presumptions 
retarding  "worst  case"  gasoline. 
Lonvrntional  gasoline  that  is  produced 
in  1995  and  subsequent  years  probably 
will  be  similar  to  gasoline  that  was 
produced  m  1990  (the  anti-dumping 
requirements  are  intended  to  prevent 
degradation  below  1990  levels).  EPA  is 
aware  of  no  reason  why  the  dirtiest 
gasoline  that  was  produced  in  1990  is 
iii<  ely  to  be  different  from  the  dirtiest 
gasoline  that  cou'd  l>e  produced  in  1995 
and  later. 

In  the  case  of  reformulated  gasoline 
that  is  produced  or  imported  without 
meeting  the  independent  analysis 
requirements,  and  where  this  failure  is 
the  direct  fault  of  the  refiner  or  importer, 
EPA  is  proposing  that  a  refiner  or 
importer  could  not  rebut  the  presumed 


** These  values  were  obtained  from  the  19f>0 
MVM.\  gasohne  sampling  database.  The  vahies  for 
sulfur,  benzene.  90%  distillation,  aromatics,  and 
olefins  were  determined  by  adding  three  standard 
deviation  units  to  the  mean  for  each  of  these 
parameters.  Tliis  approach  yields  ■  "reasonable 
worst  case"  value  which  is  not  detenrnned  by  an 
unusually  high  maximum  value,  but  rather  reflects 
the  upper  boundary  of  approximately  the  central 
99%  of  the  values.  As  ■  result,  this  approach  results 
in  the  exclusion  of  "outlier"  values  that  may  be 
contained  in  the  dataset. 

The  value  for  RVP  was  determined  in  a  similar 
manner,  but  from  a  restricted  data  set.  Because  RVP 
was  regulated  by  zones  in  1990.  the  data  set  used  in 
the  calculation  was  not  that  for  the  nation  as  a 
whole,  but  rather  the  summertime  samples  from 
Buffalo.  New  York,  the  city  in  the  MVMA  program 
with  the  highest  average  summer  RVP.  Because 
Oxygen  is  a  component  that  is  added  to  ordinary 
gasoline  rather  than  being  a  naturally  ocmirring 
constituent,  its  "reasonable  worst  case "  vahje  la 
taken  to  be  zero  percent  by  weight. 

"  EPA  is  proposing  the  worst  case  values  for  thts 
rebuttable  presumption  t>ecauBe  of  the  ditTiculty  the 
AgetKiy  would  have  in  proving  the  true  properties  of 
gasoline  that  had  not  been  sampled  and  tested.  By 
contrast,  in  the  case  of  the  presumption  t>eing 
proposed  for  the  length  of  tune  gasolme  remains  in 
the  distribution  system  (i  e..  the  average  time)  ihe 
proof  of  the  true  length  of  time  would  in  many  cases 
be  fa:rly  available  to  the  Agency,  through  pipeliite 
and  other  distribution  records.  Moreover,  to  the 
extent  facts  do  exist  regarding  the  true  properties  of 
gasoline  that  had  not  been  sampled  and  tested  (eg., 
production  records),  these  facts  normally  would  be 
much  more  available  to  the  refiner  or  importer  than 
to  the  Agency  for  use  in  rebutting  the  presumed 
worse  case  values. 


'worst  case"  values  using  testing  mat 
^vas  carried  out  by  the  refiner  that 
produced,  or  the  importer  that  imported. 
the  gasoline.  EPA  is  proposing  this 
restriction  on  the  means  for  rebutting 
the  presumed  gasoline  values  because  of 
the  risks  for  cheating  in  the  absence  of 
this  limit.  For  example,  a  reFiner  could 
prt>duce  non-complying  gasoline  but 
generate  false  test  results  that  show  the 
gasoline  met  all  standards.  In  the 
absence  of  the  independent  analysis 
process,  the  refiner's  false  results  could 
be  the  only  evidence  of  the  properties  of 
the  gasoline  in  question.  If  the  refiner  in 
this  example  could  merely  present  its 
test  results  to  rebut  the  presumed 
values,  EPA  would  have  no  basis  to 
refute  the  refiner's  evidence. 

In  the  case  of  a  failure  to  meet  the 
independent  analysis  requirements  that 
was  not  the  fault  of  the  refiner  or 
importer,  however,  this  risk  of  cheating 
would  not  be  as  great,  so  that  in  such  a 
situation  refiners  and  importers  would 
be  able  to  use  their  test  results  to  rebut 
the  presumed  values.  For  example,  if  a 
refiner  had  a  contract  in  place  with  an 
independent  laboratory  that  required  all 
of  the  procedures  specified  in  the 
independent  analysis  provision,  but  the 
Independent  laboratory  failed  to  retain  a 
sample  taken  from  a  particular  batch  of 
reformulated  gasoline  for  the  required 
Jength  of  time,  this  would  constitute  a 
failure  to  meet  the  independent  analysis 
requirement  so  that  the  worst  case 
values  would  apply  to  this  batch.  If  the 
refiner  did  not  cause  the  sample 
retention  violation  in  this  example,  the 
refiner's  test  results  could  be  used  to 
rebut  the  presumed  worst  case  values 
for  the  batch. 

Even  in  cases  where  refiners  and 
importers  are  precluded  from  using  their 
own  test  results  to  rebut  the  presumed 
worst  case  values,  however,  these 
parties  would  be  able  to  present  other 
evidence  of  the  properties  of  the 
gasoline  in  question,  such  as  the 
downstream  testing  or  blendstock 
evidence  described  above. 

3.  Minimum  and  Maximum  Requirement 
Violations 

EPA  is  proposing  that  the  number  of 
days  of  violation  for  violations  of  the 
minimum  and  maximum  requirements 
would  be  calculated  based  upon  the 
number  of  days  the  gasoline  actually 
fails  to  meet  the  minimum  or  maximum 
requirement  (or  as  long  as  such  non- 
complying  gasoline  remains  in  the 
gasoline  distribution  system).  Thus,  for 
example,  if  reformulated  gasoline  is 
found  at  a  gasoline  terminal  that 
contains  less  than  1.2  wt  %  oxygen,  the 
gasoline  would  be  in  violation  of  the  1.5 
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wt  %  oxygen  minimum  requirement.  The 
number  of  days  of  this  violation  would 
be  calculated  beginning  on  the  first  day 
the  oxygen  content  of  the  gasoline  in 
question  fell  below  1.5  wt  %.  and  would 
continue  until  the  oxygen  content  of  this 
gasoline  reached  1.5  wt  %.  In  contrast  to 
the  case  of  violations  of  per-gallon 
production/import  standards,  discussed 
above,  the  correction  of  minimum/ 
maximum  violations  could  be 
accomplished  through  fungible  mixing 
only. 

EPA  believes  it  is  appropriate  to 
distinguish  the  number  of  days  of 
violation  for  violations  of  the  minimum 
and  maximum  requirements  from  such 
calculations  for  violations  of  per-gallon 
standards  by  refiners  and  importers.  At 
the  time  gasoline  is  produced  or 
imported,  the  minimum  and  maximum 
requirements  would  be  relevant  only  to 
gasoline  that  is  produced  to  meat  an 
averaged  standard.^ Moreover,  the 
requirements  for  meeting  the  minimum 
and  maximum  requirements  would  exist 
in  addition  to  the  requirements  for 
meeting  average  standards.  As  a  result, 
if  a  refiner  violates  both  the  minimum/ 
maximum  requirements  and  the  average 
standards,  penalties  would  apply  to  the 
average  standard  violation  separately 
from  penalties  for  the  minimum/ 
maximum  violation. 

In  addition,  the  minimum  and 
maximum  requirements  would  apply  to 
all  persons  in  the  gasoline  distribution 
network,  while  the  per-gallon  and 
averaged  standards  would  apply  only  to 
the  refiner  or  importer  that  produced  or 
imported  the  gasoline.  Parties 
downstream  from  the  refinery  or  import 
facility  normally  could  determine  only 
whether  the  gasoline  on  hand  violates 
the  applicable  minimums  and 
maximums,  and  not  whether  the 
gasoline  was  produced  under,  or  in 
violation  of,  per-gallon  or  averaged 
standards.  As  a  result,  such  a 
downstream  party  normally  would  have 
insufficient  knowledge  to  take  the 
actions  described  above  that  are 
necessary  to  correct  a  per-gallon 
production/import  standard  violation,  A 
downstream  party  could,  however,  take 
actions  to  correct  a  minimum/maximum 
violation  (e.g.,  by  adding  a  sufficient 
volume  of  offsetting  product). 

4.  Non-Standard  Requirements  and 
Prohibitions 

The  Agency  is  proposing  that  the 
number  of  days  of  violation  for  the 


violation  of  any  affirmative  requirement 
and/or  prohibition  not  involving  a 
gasoline  standard  (as  discussed  above) 
would  be  calculated  to  include  each  day 
the  requirement  remains 
unaccomplished  or  the  prohibited 
activity  remains  uncorrected.  In  such 
cases,  EPA  is  proposing  regulations  that 
impose  an  ongoing  duty  to  comply  with 
such  affirmative  requirement  and/or 
prohibition,  and  it  is  therefore  a 
continuing  violation  until  the 
requirement  is  accomplished  or  the 
prohibited  activity  is  corrected.  For 
example,  under  the  proposed  regulations 
refiners  would  be  required  to  have  a 
compliance  audit  conducted  at  the 
conclusion  of  each  calendar  year  of  the 
refiner's  activities  during  the  calendar 
year,  and  to  have  a  report  of  this  audit 
submitted  to  EPA  by  May  30.  In  the 
event  a  refiner  did  not  have  this 
required  report  submitted  to  EPA  by 
May  30,  this  would  constitute  a  violation 
of  an  affirmative  requirement.  The 
number  of  days  of  this  violation  would 
be  calculated  by  adding  the  number  of 
days  from  May  30  until  the  day  the 
required  report  is  submitted  to  EPA. 
Where  a  prohibited  activity  is  not 
subject  to  an  ongoing  obligation  to 
correct,  then  the  days  of  violation  would 
be  limited  to  the  day  or  days  on  which 
the  prohibited  activity  occurred. 

5.  Rebuttable  Presumption  Regarding 
Economic  Benefit 

The  reformulated  gasoline  penalty 
provision  at  section  211(d)(1)  of  the 
Clean  Air  Act  states  that  penalties  are 
up  to  $25,000  per  day  per  violation  plus 
the  economic  benefit  or  savings 
resulting  from  the  violation.  In  the  case 
of  violations  of  the  reformulated 
gasoline  or  anti-dumping  standards,  the  , 
amount  of  economic  benefit  or  savings 
accruing  to  the  violator  primarily  would 
be  a  function  of  the  properties  of  the 
gasoline  that  is  produced.  Gasoline  that 
does  not  meet  applicable  standards 
normally  would  be  less  costly  to 
produce  than  gasoline  that  meets 
applicable  standards,  and  the  economic 
benefit  normally  would  reflect  this 
difference." 

Because  of  the  complexities  of  the 
economics  of  refinery  operations,  the 
proof  of  this  economic  benefit  would  be 
difficult  for  the  Agency,  and  in  most 
cases  would  require  facts  that  are 
wholly  within  the  control  of  the  violator. 


In  certain  situations,  moreover,  the 
properties  of  the  gasoline  that  is 
produced  may  not  be  known,  which 
would  make  proof  of  the  economic 
benefit  extremely  difficult  or  impossible. 
For  example,  if  a  refiner  does  not 
perform  or  does  not  properly  perform 
the  required  sampling  and  testing  of 
gasoline  at  the  refinery,  there  may  be 
little  or  no  e\.  idence  of  the  properties  of 
the  gasoline  that  was  produced.  In  such 
a  case.  EPA  could  have  no  basis  for 
alleging  the  amount  of  economic  benefit 
realized  by  the  refiner,  even  if  the 
refiner  provided  EPA  with  all  of  its 
refinery  records. 

For  these  reasons,  EPA  believes  that  a 
rebuttable  presumption  regarding  the 
per-gallon  economic  benefit  resulting 
from  the  production  of  reformulated 
gasoline  that  does  not  meet  applicable 
standards  would  be  appropriate.  At  this 
time,  however,  EPA  is  not  proposing  the 
specific  amount  of  economic  benefit  that 
would  be  presumed.  EPA  anticipates 
that  this  amount,  or  the  mechanism  for 
deriving  this  amount,  will  be  proposed 
as  part  of  a  later  rulemaking  involving 
reformulated  gasoline,  scheduled  to  be 
proposed  by  November  1. 1992.  In  order 
to  facilitate  this  later  rulemaking,  EPA 
requests  comments  as  to  an  appropriate 
level  of  economic  benefit  that  should  be 
presumed." 

EPA  believes  there  are  at  least  two 
different  approaches  for  setting  the  level 
of  this  economic  benefit  presumption. 
First,  the  economic  benefit  could  be 
determined  by  using  the  price  difference 
between  reformulated  and  conventional 
gasoline  at  the  time  the  gasoline  in 
question  is  produced.  It  is  possible  that 
a  price  index,  such  as  the  prices 
published  by  the  New  York  Mercantile 
Exchange,  could  form  a  basis  for  setting 
the  difference  in  price  between 
conventional  and  reformulated  gasoline. 
Setting  the  economic  benefit  through  the 
use  of  such  an  index  has  the  advantage 
of  automatically  adjusting  to  changes  in 
market  prices,  which  presumably  would 
reflect  changes  in  the  costs  of  producing 


"Per-gallon  standards  are  more  rigorous  than  the 
minimums  and  maximums  in  every  case,  so  that 
gasoline  properly  produced  to  meet  per-gallon 
standards  could  not  violate  the  minimuMS  or 
maximums.  i 


"  A  violator  could  have  economic  benefit  or 
savings  resulting  from  a  violation  in  addition  to  the 
lesser  cost  to  produce  the  violating  gasoline.  For 
example,  a  violator  could  reap  economic  benefits 
from  an  increased  market  share  generated  by  selling 
less  expensive  non-complying  gasoline.  In  addition, 
economic  benefit  would  include  the  time  value  of 
any  ill-gotten  money. 


""The  regulatory  language  that  would  implement 
such  an  economic  benefit  presumption  could  be 
proposed  as  follows: 

The  amount  of  economic  benefit  or  savings 
resulting  from  the  violation  of  any  multi-day 
averaging  standard,  per-gallon  standard,  per-gallon 
minimum  or  per-gallon  maximum  under 
55  80.41(b)(1).  (d)(1).  or  (e)(1).  or  requirement  to 
determine  the  properties  of  gasoline  produced  or 
imported  under  55  80.70(b)  or  (c)  shall  be  deeme'd  to 
be  |a  worst  case  scenario  amount,  or  a  price 
determined  through  a  petroleum  industry  index)  for 
each  gallon  of  gasoline  giving  rise  to  the  violation: 
unless  the  respective  party  or  EPA  demonstrates  by 
reasonably  specific  showings,  by  direct  or 
circumstantial  evidence,  that  the  economic  t)enefit_ 
arising  from  such  violation  was  less  than  or  more 
than  the  economic  tjenefil  described  above. 
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rpformulafed  and  conventional  gasoline. 
One  disadvantage  to  this  approach  is 
that  it  generally  would  provide  an 
average  of  the  reformulated  to 
conventional  price  difference,  and  may 
not  accurately  reflect  the  actual 
difference  in  the  cost  of  production  at 
any  particular  refinery. 

Another  method  would  be  to 
determine  how  much  savings  could  be 
achieved  by  producing  the  dirtiest 
"worst-case"  gasoline.  Under  this 
approach,  the  "worst-case"  (for  the 
environment)  could  be  determined  for 
each  parameter  relevant  for 
reformulated  gasoline,  and  the 
incremental  refinery  savings  could  be 
calculated  for  producing  gasoline  having 
such  "worst-case"  properties  as 
compared  to  the  cost  of  producing 
gasoline  that  meets  applicable 
standards.  The  advantage  to  this 
approach  to  setting  the  level  of  the 
economic  benefit  presumption  is  that  it 
would  constitute  the  worst  case 
scenario,  which  would  ensure  that  the 
economic  benefit  of  noncompliance 
would  be  recovered  in  every  case." The 
disadvantage  of  this  approach  is  that 
changing  market  conditions  could 
render  the  presumed  number  inaccurate, 
and  an  understated  economic  benefit 
assumption  could  result  in  an 
inadequate  deterrent  against  violations. 

6.  Anti-dumping  Requirements  and 
Prohibitions 

The  violation-day  calculation  methods 
being  proposed  also  would  apply,  where 
applicable,  to  the  standards, 
requirements,  and  prohibitions  for  anti- 
dumping, in  the  same  manner  as 
discussed  above  for  reformulated 
gasoline.  The  primary  difference 
between  the  reformulated  gasoline  and 
the  anti-dumping  programs,  in  this 
context,  is  that  there  are  no  per-gallon 
production/import  standards  nor  any 
minimum/maximum  requirements  under 
anti-dumping.  As  a  result,  the  violation- 
day  calculation  methods  being  proposed 
for  these  categories  of  requirements 
would  have  no  application  under  anti- 
dumping. The  violation-day  calculation 
methods  for  violations  of  average 
standards  and  of  affirmative 
requirements  and  prohibitions  would 
apply  under  anti-dumping,  however. 

EPA  also  is  proposing  a  rebuttable 
presumption  for  the  properties  of 
conventional  gasoline  that  would  apply 
in  the  case  of  a  refiner  or  importer  that 


failed  to  sample  and  test  its  gasoline  for 
purposes  of  determining  whether  the 
party's  gasoline  violated  standards  as 
well  as  whether  any  such  violation  has 
been  corrected.  As  is  being  proposed  for 
reformulated  gasoline,  the  presumed 
values  represent  the  "worst  case"  levels 
for  the  parameters  relevant  to 
conventional  gasoline.  These 
presumptive  values  would  not  apply  if  a 
refiner  or  importer  conducted  the 
required  sampling  and  testing,  and  these 
values  could  be  rebutted  in  the  same 
manner  that  was  discussed  for 
reformulated  gasoline. 

EPA  believes  that  a  rebuttable 
presumption  regarding  the  economic 
benefit  associated  with  violations  of  the 
anti-dumping  requirements  may  be 
appropriate,  similar  to  the  economic 
benefit  presumption  discussed  for 
reformulated  gasoline.  This  presumption 
could  be  based  upon  the  differences  in 
the  cost  to  produce  the  worst  case 
conventional  gasoline  (similar  to  the 
worst  case  gasoline  discussed  above  for 
reformulated  gasoline  benefit 
presumption),  but  compared  to  the  cost 
to  produce  average  conventional 
gasoline.  The  specifics  of  this 
presumption  would  be  proposed  by  EPA 
in  the  later  rulemaking  involving 
reformulated  gasoline,  scheduled  to  be 
proposed  by  November  1, 1992.  In  order 
to  facilitate  this  later  rulemaking,  EPA 
requests  comments  regarding  whether 
such  a  presumption  would  be 
appropriate  for  conventional  gasoline, 
and  if  so,  an  appropriate  method  for 
deriving  such  a  presumed  benefit. 

VI.  Compliance  on  Average 

Section  211(k)(7)  of  the  Act  provides 
that  credits  may  be  created  for 
reformulated  gasoline  which  contains 
more  oxygen,  or  less  benzene  or 
aromatic  hydrocarbons  than  prescribed 
by  the  standards  for  these  parameters, ** 
and  that  such  credits  may  be  used,  or 
transferred  to  another  person  for  use 
within  the  same  covered  are.i  where  the 
credits  were  earned,  to  demonstrate 
compliance  with  the  reformulated 
gasoline  standards.  This  subsection  also 
forbids  the  use  of  credits  to  achieve 
compliance  to  the  extent  that  the 
average  levels  of  oxygen  and  benzene  in 
any  covered  area  would  exceed  the 
levels  which  would  occur  in  the  absence 
of  averaging,  i.e.,  if  all  reformulated 


"  EP.\  believes  the  worst  case  economic  benefit 
presumption  would  be  appropriate,  as  opposed  to 
an  average  benefit  presumption,  because  the  facts 
necessary  to  rebut  (he  presumption  normally  would 
be  more  readily  available  to  refmers/importers  than 
to  the  Agency. 


•"However,  given  EPA'e  determination  that  the 
VOC  and  toxics  performance  standards  of  section 
211(k)(3)(B)  are  more  stringent  than  the  gasoline 
content  standards  of  section  211(k)(3)(A).  today's 
proposed  regulations  do  not  specify  a  standard  for 
aromatic  hydrocarbons  content,  and.  for  this  reason, 
the  proposed  regulations  do  not  include  aromatic 
hvdrocarbon  credits. 


gasoline  in  the  covered  area  complied 
on  a  per-gallon  basis. 

A.  Geographic  Scope  of  Averaging 
Program 

As  just  noted,  the  Act  specifies  that 
credits  earned  for  exceeding 
reformulated  gasoline  standards  may  be 
used  in  the  covered  area  in  which  they 
were  earned.  In  other  words,  to  the 
extent  reformulated  requirements  are 
being  met  on  average,  they  should  be 
met  on  average  in  each  covered  area. 
Otherwise,  one  covered  area  could 
receive  less  environmentally  beneficial 
reformulated  gasoline  as  a  result  of 
another  area  receiving  more  beneficial 
reformulated  gasoline.  One  method  of 
meeting  this  statutory  requirement 
would  be  a  separate  averaging  program 
in  each  covered  area.  Separate  programs 
would  require  regulated  parties  to 
account  for  the  ultimate  destination  of 
all  reformulated  gasoline  and 
demonstrate  compliance  with  averaged 
standards  through  record  keeping, 
reporting,  and  auditing  requirements. 
Such  a  covered  area-based  averaging 
program  would  be  exceptionally 
complex  to  implement,  however, 
especially  as  additional  areas  opt-in. 
This  is  because  the  current  gasoline 
distribution  system  relies  on 
transporting  a  basically  fungible  product 
to  speed  distribution  and  reduce  costs. 
Moreover,  as  additional  areas  opt-in  to 
the  program,  the  complexities  of  keeping 
separate  records  for  each  covered  area 
would  become  extremely  time- 
consuming.  This  is  especially  true  of 
local  terminals  serving  more  than  one 
covered  area.  Furthermore,  developing  a 
distribution  system  to  accommodate 
gasoline  which  can  only  be  delivered  to 
a  specific  covered  area  could  result  in  a 
totally  segregated  distribution  system, 
which  would  significantly  increase 
costs.  As  a  result,  EPA  is  proposing  a 
different  averaging  program.  While  not 
requiring  averaging  specifically  by  each 
covered  area,  EPA's  proposal  is 
designed  to  assure  that  in  fact  for  each 
covered  area  the  standards  are  met,  on 
average,  with  the  reformulated  gasoline 
requirements.  EPA  proposes  that  any 
refinery  be  allowed  to  average  across  its 
entire  reformulated  gasoline  product 
with  an  exception.  During  the  VOC 
averaging  period  RVP  and  oxygen  would 
be  averaged  by  VOC-Control  Regions 
and  as  OPRG  or  non-OPRG  gasoline,  as 
long  as  certain  conditions  are  met  to 
ensure  that  standards  are  met  on 
average  in  each  covered  area. 

EPA's  proposal  for  refinery-based 
averaging  has  compelling  advantages 
over  a  covered  area-based  averaging 
program.  Because  different  covered 


13456 


Fedf  ral  Reijisfer  /  Vol.  57.  No.  74  /  Thursday.  April  16.  1992  /  Proposed  Rules 


areas  would  require  reformulated 
gasolines  with  different  properties,  a 
covered  area-based  program  thus  would 
restrict  the  degree  to  which 
reformulated  gasoline  could  be 
transported  from  the  refinery  to  the 
covered  areas  in  fungible  mixtures, 
which  could  have  serious  market 
consequences.  In  addition,  the  regulated 
parties  at  the  covered  area  level  could 
have  difficulty  obtaining  sufficient 
credit-generating  reformulated  gasoline 
to  offset  credit-requiring  reformulated 
gasoline  previously  sent  to  the  covered 
area,  because  in  many  cases  the 
gasoline  would  be  produced  or  imported 
by  a  different  person. 

Under  the  refinery-based  averaging 
program  being  proposed,  on  the  other 
hand,  most  reformulated  gasoline 
produced  or  imported  can  be 
transported  in  fungible  mixtures  with 
other  reformulated  gasoline.  Moreover, 
the  refinery  has  control  over  the  \ypes 
and  amounts  of  credit-generating  and 
credit-requiring  reformulated  gasoline 
produced,  and  can  take  the  steps  it 
deems  necessary  to  ensure,  together 
with  other  refineries  serving  a  covered 
area,  that  standards  are  met  on  average. 

B.  Mechanisms  to  Ensure  Each  Covered 
Area  Receives  the  Full  Benefits  of 
Reformulated  Gasoline 

EPA  believes  that  three  program 
features  of  the  proposed  refinery-based 
averaging  program  would  achieve  the 
statutory  goal  of  ensuring  that  the 
benefits  of  reformulated  gasoline  are 
fully  realized  by  each  covered  area. 
First.  EPA  is  proposing  that 
reformulated  gasoline  included  in  the 
averaging  program  be  subject  to 
maximum  and  minimum  per-gallon 
requirements  for  relevant  parameters 
which  are  close  to  the  statutory 
standard.  The  proposed  minimums  and 
maximums  would  significantly  constrain 
potential  fluctuations  of  these 
parameters  compared  to  what  would 
occur  without  such  strict  maximums  and 
minimums.  Second,  the  standards  for 
average  compliance  would  be  more 
stringent  than  for  per-gallon  compliance, 
which  provides  additional  assurance 
that  the  actual  average  levels  of 
regulated  parameters  will  not  represent 
a  degradation  from  the  actual  average 
levels  expected  in  the  absence  of  an 
averaging  program.  Third,  a  refiner 
would  be  required  to  conduct  a  program 
of  surveys  in  each  covered  area  to 
which  the  refiner  supplies  averaged 
gasoline  to  measure  the  average  levels 
of  regulated  parameters.  In  covered 
areas  where  measured  levels  fall  short 
of  the  reformulated  standards,  refiners 
and  importers  that  supplied  that  area 
with  averaged  reformulated  gasoline 


would  be  required  to  meet  tighter 
reformulated  averaged  standards  and 
minimums  and  maximums  for  the 
reformulated  gasohne  they  produce  or 
import  in  future  averaging  periods.  The 
more  stringent  requirements  would  be 
expected  to  increase  the  likelihood  that 
standards  are  met  on  average.  Further, 
the  threat  of  the  more  stringent 
standards  being  triggered  by  a  showing 
that  the  reformulated  standards  are  not 
being  met  on  average  would  likely 
provide  a  more  powerful  incentive  to 
participants  in  the  averaging  program  to 
take  steps  adequate  to  ensure  that 
standards  are  met  on  average  in  each 
covered  area.  Each  of  these  components 
of  the  averaging  program  is  discussed 
more  fully  below. 

1.  Minimums  and  Maximums 

EPA  proposes  establishing  maximum 
levels  for  RVP  and  benzene,  and  a 
minimum  level  is  established  for  oxygen 
content  for  gasoline  for  which 
compliance  is  achieved  on  average.  The 
proposed  minimums/maximums  are 
listed  in  Table  VI-2.  EPA  believes 
minimum/maximums  will  reduce  the 
risk  of  geographical  and  temporal 
spiking.  The  adverse  health  effects  of 
VOC  result  from  short  term  elevated 
levels  of  ozone  (or  smog).*'  These 
adverse  health  effects  that  could  result 
from  short  term  exposure  to  elevated 
VOC  levels  are  prevented  through  the 
RVP  maximum  and  the  oxygen  minimum 
(under  the  simple  model,  VOC  emissions 
are  a  function  of  RVP  level  and  oxygen 
content). 

No  minimum  is  being  proposed  for  the 
toxics  emission  performance  standard. 
EPA  believes  this  approach  is  valid 
because  a  maximum  is  being  proposed 
for  benzene,  which  comprises 
approximately  75  percent  of  the  toxics 
emission.  Therefore,  the  benzene 
maximum  indirectly  will  also  control 
toxics  emissions.  In  a  covered  area  that 
fails  a  toxics  survey,  moreover,  the 
averaged  standard  for  toxics  emission 
performance  is  made  more  stringent.  In 
addition,  the  adverse  health  effects  of 
toxic  air  pollutants  are  cumulative  over 
long  periods  of  time,  so  that  temporal 
spiking  of  toxics  emissions  is  not  a 
concern  as  it  is  for  VOC  emissions.  As  a 
consequence,  the  control  of  average 
toxics  emissions  (which  is  being 
proposed)  is  more  relevant  for 
protecting  human  health  than  controls 
over  each  gallon  of  gasoline  through  a 


"  Ozone  i«  created  from  a  complex  chemical 
reactJOQ  of  VOC  in  the  presence  of  sunlight.  Ozone 
severely  irritate*  tlie  eyes,  nose  and  tiiroal  and 
directly  reduces  lung  functioa  and  appears  to  have 
adverse  effects  on  the  body's  immune  system. 


maximum  per-gallon  toxics  standard 
(which  is  not  being  proposed). 

EPA  believes  that  the  specific 
maximum  and  minimum  levels  being 
proposed  are  appropriate  in  that  they 
allow  the  regulated  parties  production 
flexibility,  while  reducing  the  extent  to 
which  averaged  gasoline  may  deviate 
from  standards,  thereby  protecting 
against  adverse  health  consequences. 

2.  Averaged  Standards 

The  standards  proposed  for  benzene 
content,  oxygen  content,  RVP,  and 
toxics  emissions  performance  on 
average  are  numerically  more  stringent 
than  those  which  apply  on  a  per-gallon 
basis.  The  Agency  believes  the  more 
stringent  averaged  standards  fully 
recapture  the  margin  of  safety  that 
gasoline  suppliers  can  be  expected  to 
build  into  their  fuels  to  comply  with  the 
per-gallon  standards. 

The  need  for  refiners  to  build  a  margin 
of  safety  into  their  plans  for  compliance 
under  the  per  gallon  standards  arises 
from  the  existence  of  error  in  the 
measurement  of  fuel  properties.  The 
possibility  exists  that  fuel  properties 
measured  as  being  in  compliance  in  one 
measurement  may  not  be  in  compliance 
in  a  second  measurement  Further,  the 
possibility  exists  that  the  first 
measurement  may  show  compliance 
even  though  the  actual  fuel  properties 
would  be  out  of  compliance.  Under  the 
per  gallon  standards,  if  EPA  determines 
that  a  fuel  sample  is  out  cf  compliance 
based  upon  valid  Agency 
measurements,  then  the  batch  of  fuel 
from  which  the  sample  was  taken  is  out 
of  compliance,  regardless  of  whether 
other  measurements  show  compliance 
with  the  standards. 

Instead  of  including  a  margin  of  safety 
in  the  design  and  production  of  its  fuel, 
fuel  suppUers  could  mseasure  the 
properties  of  each  batch  of  fuel  several 
times  and  in  several  different 
laboratories,  thereby  reducing  the 
probability  that  the  average  measured 
properties  differ  significantly  from  the 
actual  values.  However,  this  method  is 
costly,  particularly  for  small  batches  of 
gasoline,  and  it  does  not  eliminate  the 
risk  that  EPA  may  still  measure  a 
different  number  in  its  compliance 
testing.  Even  more  importantly,  the  time 
involved  in  obtaining  multiple 
measurem^ents  from  several  different 
laboratories  pnor  to  distnbuting  the  fuel 
is  impractical  due  to  the  amount  of  fuel 
that  would  have  to  be  stored  and  the 
resulting  disraption  in  fuel  supply.  Thus, 
EPA  believes  that  the  great  majority  of 
fuel  suppliers  will  choose  to  utilize  a 
compliance  margin  approach  to  avoid 
these  problems.  Under  this  approach, 
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suppliers  would  establish  target  values 
for  relevant  fuel  properties  that  are  more 
stringent  than  the  regulatory 
requirements.  Suppliers  would  be 
confident  that  fuels  measured  to  meet 
these  more  stringent  target  values  would 
in  fact  conform  to  the  regulatory 
requirements;  further,  they  would  be 
confident  that  measurements  of  fuel 
properties  taken  for  enforcement 
purposes  would  show  their  fuel  as  being 
in  compliance.  EPA  defines  the  margin 
of  safety  as  being  equal  to  the  difference 
between  the  target  value  and  the 
regulatory  requirement  for  each  fuel 
property. 

This  margin  of  safety  would  be  based 
on  the  repeatability  *^and 
reproducibility  "of  the  method  used  to 
measure  the  property  in  question.  EPA 
proposes  to  base  its  estimate  for  the 
margin  of  safety  on  the  95%  confidence 
interval  for  measurement 
reproducibility. "This  interval  can 
change  over  time,  however,  as 
analytical  techniques  improve  and 
refinery  technology  becomes  more 
sophisticated.  Therefore,  the  Agency 
believes  it  appropriate  to  consider  its 
experience  with  RVP  repeatability  in 
determining  these  confidence  intervals. 

Prior  to  the  implementation  of 
regulations  requiring  RVP  control,  the 
legal  and  economic  incentives  for 
accurate  measurement  and  control  of 
RVP  were  minimal.  Standard  analytical 
methods  for  measuring  the  RVP  of 
gasoline  were  considered  to  have 
repeatability  levels  of  approximately  0.6 
psi.  The  implementation  of  Phase  I 
volatility  controls  introduced  legal  and 
economic  incentives  for  accurate 
determination  of  RVP  levels,  and  the 
standard  analytical  methods  were 
upgraded  to  achieve  a  repeatability 
level  of  approximately  0.3  psi.  Recent 
improvements  in  existing  analytical 
methods  implemented  in  EPA's  Ann 
Arbor  laboratory  have  been  able  to 
consistently  achieve  repeatability  levels 
of  approximately  0.1  psi.  The  six-fold 


"Repeatability  is  defined  by  the  American 
Society  for  Testing  and  Materials  (ASTM)  as  a 
"quantitative  expression  of  the  random  error 
associated  with  a  single  operator  in  a  given 
laboratory  obtaining  replicate  results  with  the  same 
apparatus  under  constant  operating  conditions  on 
identical  lest  materials  within  a  short  period  of 
lime."  ASTM  D  3244-77.  paragraph  3.8. 

"Reproducibility  is  defined  by  the  ASTM  as  a 
"quantitative  expression  of  the  random  error 
associated  with  operators  working  in  different 
laboratories,  each  obtaining  single  results  on 
identical  test  material  when  applying  the  same 
method."  ASTM  D-3244-7,  paragraph  3.9. 

*'  EP.A  believes  that  repeatability  statistics  need 
not  be  considered  in  estimating  margins  of  safety, 
and  that  such  estimates  may  be  based  upon 
reproducibility  statistics  only,  because  the  error 
associated  with  repeatability  is  included  in 
reproducibility  statistics. 


improvement  in  RVP  measurement 
repeatability  (and  similar  improvements 
in  measurement  reproducibility), 
achieved  in  a  five-year  time  frame, 
reflect  the  increased  importance  of 
precise,  accurate  RVP  measurements. 
EPA  believes  such  improvement  will 
continue  to  occur  in  the  case  of 
reformulated  gasoline,  because  the  cost 
of  RVP  control  increases  as  the  level  of 
RVP  drops. 

The  incentives  for  accurate 
measurement  of  aromatic  content  and 
benzene  levels  are  at  present 
comparable  to  those  that  existed  for 
RVP  measurement  five  years  ago.  Based 
on  the  Agency's  experience  with  RVP 
repeatability,  therefore,  EPA  believes  it 
is  appropriate  to  project  increases  in 
measurement  precision  and  accuracy  for 
these  parameters  as  well.  In  the  case  of 
benzene,  current  standard  procedures 
for  benzene  testing  have  reproducibility 
levels  of  approximately  0.3  volume 
percent  at  the  maximum  level  of 
benzene  permitted  under  the  Act.  Given 
the  need  to  control  benzene  to  meet  the 
benzene  limit  specified  in  the  Act  for 
reformulated  gasoline,  the  impact  of 
benzene  content  on  toxics  emissions, 
and  the  ability  of  fuel  suppliers  to  sell 
benzene  credits,  EPA  believes  it 
appropriate  to  project  increases  in 
benzene  measurement  precision  that  are 
comparable  to  those  achieved  for  RVP 
(i.e.,  to  0.05  volume  percent  or  lower). 
Alternative  measurement  methods  with 
comparable  or  better  reproducibility 
levels  than  the  current  standard 
procedures  (such  as  ASTM  procedure 
D4053  and  D3606)  currently  exist, 
demonstrating  the  potential  for 
improved  precision. 

A  similar  situation  applies  to 
oxygenate  measurement  since  oxygen 
credits  may  be  sold  in  a  manner  similar 
to  benzene  credits  under  today's 
proposal.  Current  incentives  for  precise 
oxygenate  measurement  are  limited,  but 
the  reformulated  gasoline  program  will 
create  strong  legal  and  economic 
incentives  to  improve  oxygenate 
measurement  reproducibility. 
Furthermore,  unlike  for  RVP  and 
benzene  which  are  components  of 
gasoline,  fuel  suppliers  can  more  easily 
control  the  level  of  oxygenate  in  their 
fuels  by  measuring  the  amount  of 
oxygenate  added  to  a  known  quantity  of 
non-oxygenated  gasoline.  Therefore. 
EPA  believes  it  appropriate  to  project  an 
improvement  in  current  reproducibility 
levels  for  the  most  commonly  used 
oxygenates  to  a  level  of  approximately 
0.1  weight  percent  oxygen  or  lower. 

Aromatics  are  not  directly  controlled 
by  the  Act  or  by  today's  proposal. 
However,  aromatics  content  affects 


toxics  emissions  (as  do  RVP  levels, 
oxygen  content,  and  benzene  content), 
hence  the  ability  to  accurately  measure 
aromatics  affects  the  margin  of  safety 
that  fuel  suppliers  would  be  likely  to 
maintain  for  toxics  compliance.  Current 
standard  practices  for  aromatics 
measurements  yield  reproducibility 
levels  of  between  2.5  and  35  volume 
percent  for  levels  of  aromatics  found  in 
current  gasoline  blends.  EPA  believes 
that  substantial  improvements  in 
aromatics  measurement  are  possible  for 
the  reasons  outlined  above,  but  EPA 
believes  the  incentives  for  such 
improvements  are  not  as  strong  as  for 
benzene  since  the  benefits  of  more 
precise  and  accurate  aromatics 
measurement  are  limited  to  the  effect  of 
aromatics  on  toxics  emissions.  EPA 
believes  it  reasonable  to  project 
improvements  in  aromatics 
reproducibility  to  1.25  volume  percent  or 
less.  Alternative  measurement  methods 
with  reproducibility  levels  that  are 
comparable  or  better  than  current 
standard  methods  (such  as  the 
procedures  currently  in  use  at  EPA's 
Ann  Arbor  laboratory)  demonstrate  the 
potential  for  improved  precision  but  are 
not  currently  in  widespread  use. 

Using  1.25  volume  percent  as  a 
conservative  estimate  for  aromatics 
reproducibility,  0.05  volume  percent  for 
benzene  reproducibility,  0.1  psi  for  RVP 
reproducibility,  and  0.1  weight  percent 
for  oxygen  content  reproducibility,  the 
implied  margin  of  safety  for  toxics 
emissions  can  be  calculated  using  the 
equations  discussed  earlier  in  Section  11. 
This  margin  of  safety  can  be  calculated 
by  taking  the  root  mean  square  of  the 
effect  of  the  margin  of  safety  for  each 
parameter.  The  resulting  calculation 
yields  a  toxics  emissions  margin  of 
safety  of  approximately  1.5  percentage 
points  or  lower  of  emission  reduction. 
Additional  improvements  in  aromatics 
reproducibility  to  levels  below  1.25 
volume  percent  are  expected  to  reduce 
the  margin  of  safety  that  refiners  can  be 
expected  to  maintain.  As  such 
improvements  are  made,  fuel  suppliers 
will  be  able  to  maintain  margins  of 
safety  smaller  than  1.5  percentage  points 
of  toxics  emissions.  The  incremental 
stringency  of  the  toxics  standards  under 
averaging  should  therefore  result  in  fully 
recapturing  the  margin  of  safety,  as  well 
as  obtaining  greater  environmental 
benefits  than  would  be  obtained  without 
averaging.  The  same  is  also  expected  for 
the  VOC  performance  standards  under 
averaging. 

These  projections  and  the  associated 
proposed  increment  in  the  stringency  of 
standards  under  averaging  are 
summarized  in  Table  VI-1. 
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Table  Vl-1  .—Margins  of  safety 


Fuel 

parameter 

Current 

reproduc- 

IMrty 

Projected 

reproduc- 

iMrty 

Increment 

Benzene,  vol 
^ 

Oicygen,  turt  %..- 

RVP.  p* 

Aromatics,  vol 
S - 

ToxJCS,  S 
reduction  — 

03 

0.6-0  75 
0  1-0.35 

2.5-3.5 

n/a 

0.05 

01 

0.1 

1.25 

n/a 

0.05 

0.1 

0.1 

n/a 

1.5 

Under  the  proposed  rule,  the  averaged 
toxics  emissions  reduction  would  be 
determined  over  an  averaged  period  of 
January  1  through  December  31.  The 
summer  toxics  reduction  model  would 
be  used  to  determine  emissions  for 
gasoline  designated  as  summer  toxics- 
controlled  gasoline,  and  the  winter 
toxics  reduction  model  for  gasoline 
designated  as  winter  toxics-controlled 
gasoline.  The  Agency  is  proposing  that 
each  refinery  would  be  required  to 
designate  gasoline  using  the  summer 
toxics  model  beginning  on  the  date  it 
begins  to  produce  VOC-controlled 
gasoline,  and  continuing  until  the  date 
the  refinery  begins  to  produce  gasoline 
that  is  not  VOC-controlled.  but  for  a 
maximum  of  five  and  one-half  months. 
During  the  remainder  of  the  year  (a 
minimum  of  six  and  one-half  months) 
the  refinery  would  be  required  to  use  the 
winter  toxics  model.  (This  discussion 
applies  equally  to  importers,  but  for 
clarity  will  be  couched  in  terms  of 
refineries  only.) 

The  Agency  is  proposing  that  the  time 
during  which  summer  toxics  designated 
gasohne  could  be  produced  be  limited. 
An  economic  incentive  to  produce  more 
summer  toxics  gasoline  derives  from  the 
fact  that  it  is  easier  technically  and  less 
costly  for  a  refiner  to  meet  the  summer 
toxics  reductions  than  the  winter  toxics 
reduction.  Without  the  proposed  time 
limit,  there  would  be  an  economic 
incentive  for  refiners  to  produce  more 
summer  toxics  gasoline  for  a  longer  time 
period  than  was  used  by  EPA  in 
determining  the  appropriate  summer 
toxics  emission  model,  thus  skewing  the 
averaged  standards.  The  summer  toxics 
emission  model  is  based  upon  the  time 
period  from  April  1  through  September 
15.  described  in  section  II-A.3.e. 

EPA  considered  proposing  that  the 
summer  model  would  be  required  for 
calculating  toxics  emissions  for  all 
gasoline  produced  during  the  high  ozone 
season.  June  1  through  September  15. 
This  option  was  rejected,  however, 
because  refiners  will  need  to  produce 
VOC-controlled  gasoline  substantially 
before  June  1  to  ensure  that  facilities 
upstream  of  the  retailer  meet  the  VOC- 


controlled  gasoline  standards  on  May  1 
By  requiring  refiners  to  begin  using  the 
summer  toxics  model  when  they  begin 
producing  VOC-controlled  gasoline,  the 
production  periods  for  gasoline 
designated  as  VOC-controlled  and  for 
gasohne  designated  for  summer  toxics 
will  coincide  totally  or  in  large  part. 

Some  refiners  may  find  that  they  need 
to  produce  VOC-controlled  gasoline  for 
a  longer  time  period  than  five  and  one- 
half  months,  in  order  to  supply  markets 
located  at  different  distances  from  the 
refinery.  For  example,  a  hypothetical 
refinery  located  in  Houston,  Texas  that 
supplies  gasoline  to  Houston  and  also  to 
New  York  City  may  have  to  begin 
producing  VOC-controlled  gasoline  as 
early  as  March  15  in  order  to  bring 
gasoline  in  the  refiner's  New  York  City 
terminals  up  to  the  VOC-controlled 
standards  by  May  1.  This  same  refiner 
may  have  to  continue  producing  VOC- 
controlled  gasoline  until  September  15, 
in  order  that  the  gasoline  in  the  refiner's 
Houston  terminals  meets  the  VOC- 
controlled  standards  until  September  15. 
It  may  be  necessary,  therefore,  for  this 
refiner  to  produce  VOC-controlled 
gasoline  for  six  months  (March  15 
through  September  15).  This  refinery 
would  begin  producing  gasoline 
designated  for  summer  toxics  on  March 
15,  but  would  be  required  to  stop 
producing  summer  toxics  gasoline  on 
September  1,  however,  due  to  the  five 
and  one-half  month  maximum  for 
summer  toxics.  During  the  September  1 
through  September  15  period,  this 
hypothetical  refinery  would  produce 
gasoline  that  is  designated  as  VOC- 
controlled  and  winter  toxics. 

EPA  is  proposing  that  RVP  for 
reformulated  gasoline  covered  areas  be 
averaged  separately  for  VOC-Control 
Region  1  and  VOC-Control  Region  2. 
EPA  believes  this  will  ensure  that  VOC- 
Control  Region  1  would  receive  an 
appropriate  share  of  lower  RVP 
gasoline.  Otherwise,  for  example, 
gasoline  having  7.1  psi  RVP  could  be 
produced  and  shipped  to  VOC  Region  2. 
and  through  averaging  allow  "dirtier" 
reformulated  gasoline  to  be  shipped  to 
VOC  Region  1. 

3.  Compliance  Surveys 

In  an  effort  to  maximize  the  benefits 
of  an  averaging  program  and  still  remain 
faithful  to  Congress"  intent  that  each 
covered  area  be  supplied  with  gasohne 
that  meets  the  applicable  requirements 
on  average,  EPA  proposes  alternative 
averaging  requirements.  First,  as  the 
statute  provides,  a  fuel  supplier  may  use 
any  credits  it  earns  (or  obtains  from 
another  supplier  in  the  case  of  oxygen 
and  benzene  credits)  in  the  covered  area 


in  which  the  credits  were  earned.  Under 
this  approach,  the  suppher  would  have 
to  maintain  records  sufficient  to  confirm 
where  credit-generating  and  credit- 
requinng  gasohne  was  sold,  ki  the 
alternative,  a  fuel  supplier  could  avoid 
direct  monitonng  of  where  its  credits 
were  earned  and  used,  and  instead 
prove  that  covered  areas  where  it 
supplied  reformulated  gasoline  received 
the  correct  nix  of  averaged  gasoline  by 
conducting  a  survey  of  the  average 
quality  of  the  gasoline  in  each  covered 
area  where  it  supplied  averaged 
gasoline.  (In  the  place  of  individual 
surveys,  fuel  suppliers  could 
cooperatively  conduct  a  comprehensive 
program  of  surveys  that  would 
determine  the  average  quality  of 
averaged  fuel  in  affected  covered  areas.) 
If  the  survey  revealed  that  the  gasoline 
being  sold  in  a  covered  area  did  not 
meet  the  reformulated  gasoline 
standards  on  average,  however,  the 
supplier  would  be  subject  to  more 
stringent  averaged  standards  and 
minimum/maximum  requirements  in  the 
following  control  periods.  EPA  expects 
that  the  thrt-at  of  tighter  standards 
would  provide  fuel  suppliers  with  ample 
incentive  to  ensure  that,  indeed,  the 
right  mix  of  gasoline  is  sold  m  each 
covered  area.  In  essence,  the  alternative 
averaging  requirements  would  give  fuel 
suppliers  the  opportunity  to  obtain 
greater  administrative  Hexibility.  The 
requirement  that  they  conduct  a  survey 
to  establish  that  the  covered  area  meets 
the  standards,  on  average,  plus  the 
threat  of  future  tighter  standards, 
provides  an  adequate  assurance  that  the 
alternative  averaging  requirements  will 
accomplish  the  statutory  objective. 

The  compliance  sur\Tys  being 
proposed  by  EPA  would  monitor  the 
average  benzene,  oxygen.  RVP.  and 
toxics  emission  performance  of  gasoline 
being  sold  at  retail  outlets  to  determine 
if  the  levels  for  these  parameters  meet 
per-galion  (as  opposed  to  average) 
standards.  In  the  event  a  covered  area 
fails  a  survey,  both  the  standards  for 
average  compliance  and  the  maximum/ 
minimums  would  be  made  more  rigorous 
than  initial  standards. 

No  adjustment  in  the  oxygen  minimum 
is  being  proposed.  EP.^  believes  this 
approach  is  appropriate,  however, 
because  VOC  and  toxics  emission 
performance  are  a  function  of  oxygen 
content;  if  the  oxygen  content  is 
sufficiently  low  that  a  covered  area  is 
not  achieving  the  requirements  for  VOC 
or  toxics  emission  reductions,  ratchets 
will  occur  For  example,  if  a  covered 
area  fails  a  toxics  survey  as  a  result  of 
inadequate  oxygen,  a  toxics  ratchet  will 
result.  As  discussed  elsewhere  in  this 
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preamble,  the  V'OC  emission  reduction 
requirement  of  section  2n;k)  is 
achieved  only  if  both  the  oxygen  and  the 
RVP  standards  are  met.  As  a  result,  a 
survey  failure  of  either  the  oxygen  or  the 
RVP  standards  indicates  the  VOC 
emission  reduction  requirement  has  not 
been  achieved  in  the  covered  area. 
Although  no  oxygen  ratchet  is  included, 
an  RVP  ratchet  is  required  in  the  case  of 


a  survey  failure  for  either  oxygen  or 
RVP.  EPA  believes  the  RVP  ratchet  will 
provide  an  adequate  incentive  to  defer 
both  RVP  and  oxygen  noncompliance.** 
EPA  is  seeking  comments  on  this  issue. 

C.  Standards  for  Compliance  on 
A  verage 

The  initial  standards  for  compliance 
on  average,  which  are  more  rigorous 


tnan  the  standards  for  per-gallon 
compliance,  are  listed  in  Table  VI-2. 
This  table  also  includes  the  adjusted 
standards  for  averaged  reformulated 
gasoline  to  be  supplied  to  a  covered 
area  which  fails  a  survey,  which  is 
discussed  in  the  following  section. 


Table  Vl-2.— Standards  for  CoMPtiANCE  on  Average  ' 


Category 


Initial  standards 


Average        Per  gal  max/rrvn 


1st  adjustment 


Average        Per  gal  max/rnn 


Zdadiustment 


Average        Per  gal  msx/min 


RVP  (psi): 

VOC  Region  1 

VOC  Region  2 _. 

Toxics: 

Benzene  (volume  %) 

Toxics  emission  reduction  (%).. 
Oxygen: 

(Weight  %)  ..„ 


7.1 
8.0 

0  95% 
185% 

2.1% 


7  4  max 
8.3  max 

13%  max 
none 

1.5%  min 


70 
79 

0  90% 
19.5% 

N/A 


7.3  max 
8.2  max 

1.2%  max 
norm 

N/A 


69 
7.8 

085% 
205% 

N/A 


7.2rF»ax 
8  1  max 

1  1%  max 

none 

N/A 


'  Parr)es  who  achieve  compliance  on  average  fDust,  in  additxyi,  meet  the  per-gaHon  requiremerrts  tor  NOx  emission  and  heavy  metals  corterH.  and  the  average 


D.  Adjustment  of  Standards  for  Average 
Compliance 

1  Compliance  Surveys — An 
Introduction 

As  noted  above.  EPA  is  proposmu  thdt 
each  refinery  and  importer  that  chooses 
to  comply  with  applicable  requirements 
on  average  without  the  adm.inistrative 
burden  of  documenting  the  movement  of 
each  gallon  of  its  averaged  gasohne 
must  conduct  a  gasoline  quality  survey 
in  each  covered  area  that  is  supplied 
with  any  reformulated  gasoline 
produced  at  that  refinery  or  imported. 
These  surveys  are  intended  to  ensure 
that  the  statutory  requirements  for 
reformulated  gasoline  are  met  on 
average  in  each  covered  area  by 
determining  if  the  gasoline  being  sold  in 
each  covered  area  meets  the 
reformulated  gasoline  requirements  on 
average.  In  the  event  that  the  survey 
results  in  any  particular  covered  area 
indicate  that  the  gasoline  does  not  meet 
these  requirements  on  average,  the 
standards  for  compliance  on  average  for 
that  covered  area  would  be  adjusted. 
This  survey  requirement  would  be  a 
condition  of  averaging  without  required 
documentation  of  averaged  gasolines" 
movement.  If  a  refiner  or  importer  did 
not  conduct  the  required  surveys  or 
document  tl'ie  movement  of  each  gallon 
of  averaged  gasoline,  it  would  have  to 
meet  the  per-gallon  standards  for  all  of 
its  gasoline.  ^ 


Under  EPA's  proposal,  this  survey 
requirement  would  be  satisfied  if  a 
survey  program  covering  all  covered 
areas  receiving  averaged  gasoline  were 
carried  out  in  lieu  of  each  refiner  and 
importer  conducting  independent  survey 
programs.  EPA  believes  that  it  would  be 
possible  for  a  consortium  of  refiners  and 
importers  who  intend  to  average  across 
covered  areas  to  plan  and  carry  out  a 
comprehensive  survey  program,  that 
would  be  significantly  less  expensive 
than  the  alternative  of  each  party 
conducting  a  program  individually. 

EPA  is  proposing  that  either  type  of 
survey  program  be  conducted  by  a 
company  that  is  independent  of  any 
refiner  or  importer  (the  "surveyor")  and 
pursuant  to  a  survey  plan  which  EPA 
has  approved  by  December  1  of  the  year 
preceding  the  year  in  which  the  surveys 
are  conducted.  Moreover,  under  EPAs 
proposal,  a  contract  would  have  to  be  in 
effect  with  the  surveyor  which  includes 
each  of  the  elements  of  the  survey  plan, 
and  the  surveyor  must  have  been  paid 
the  amount  of  money  necessary  to 
complete  the  survey  plan,  or  this  money 
placed  into  an  appropriate  escrow 
account  to  assure  the  money  necessary 
for  the  surveys  is  available.  EPA 
believes  these  requirements  (that  the 
survey  plan  must  be  concurred  in,  and 
contracted  and  paid  for  in  adKancc)  are 
necessary  in  order  to  ensure  before 
averaging  takes  place  that  the  required 
surveys  will  occur.  In  the  event  that  a 
survey  program  (either  individual  or 


comprehensive)  does  not  occur,  a  refiner 
or  importer  would  have  violated  the 
proposed  regulations  for  all  gasoline 
which  does  not  meet  per-gallon 
standards.  Merely  enforcing  these 
violations,  however,  would  not  provide 
the  information  which  would  be 
generated  by  a  survey,  which  EPA 
believes  is  essential  to  determining  the 
effectiveness  of  the  overall  program  if 
any  average-compliance  reformulated 
gasoline  is  produced. 

EPA  is  proposing  a  mechanism  for 
refiners  and  importers  to  seek  EPA 
approval  for  survey  program  plans, 
whereby  such  approval  must  be 
requested  of  EPA  by  September  1  of  the 
year  preceding  the  year  in  which  the 
surveys  would  occur.  EPA  would  then 
have  90  days  to  decide  whether  to 
approve  the  survey  plans.  Because 
refiners  and  importers  must  have  survey 
plans  which  EPA  has  approved  by 
December  1  (91  days  after  September  1), 
EPA  believes  that  in  most  cases  it  would 
be  prudent  for  refiners  and  importers  to 
work  proposed  survey  plans  with  EPA 
and  other  interested  parties  well  in 
advance  of  the  September  1  deadline. 
EPA's  evaluation  of  a  survey  plan 
petition  would  be  based  upon  whether 
the  plan  satisfied  each  of  the  criteria 
included  in  the  proposed  regulations 
(which  are  discussed  in  this  section). 

EPA  believes  it  is  necessary  under 
any  survey  program  that  refiners  and 
importers  who  supply  averaged 


"  As  is  explained  above,  the  survey  if  fociwed  on 
gasoline  that  mecis  HvprBse  .standards  (samples  that 


violate  the  minimums/msximiuns  are  exchided  from 
the  survey).  A  survey  failure  results  frtmi  an 


excessive  proportion  of  "high  average"  gasoHne  m  a 
city  during  a  survey. 
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reformulated  gasoline  to  a  covered  area 
not  know  in  advance  when  a  survey  will 
occur,  in  order  to  avoid  any  possibility 
that  a  refiner  or  importer  could  "game" 
the  survey  program  by  supplying  non- 
representative  clean  gasoline  for  the 
survey  period.  In  order  to  preserve  the 
needed  element  of  surprise.  EPA  is 
proposing  that  the  surveyor  obtain 
8ur\ey  dates,  and  in  the  case  of  a 
comprehensive  plan  the  locations,  from 
EPA,  and  that  EPA  would  not  supply 
this  information  to  the  surveyor  more 
than  two  weeks  in  advance  of  the  date 
of  any  survey.  EPA  believes  that  this 
two-week  interval  is  sufficiently  short 
that  a  refiner  or  importer  would  be 
unable  to  replace  gasoline  at  retail 
outlets  in  advance  of  the  survey,  even  if 
the  refiner  or  importer  did  learn  of  the 
impending  survey.  In  addition.  EPA  is 
proposing  that  surveyors  be  required  to 
keep  the  survey  locations  and  dates 
confidential. 

EPA  is  proposing  that  survey  plans 
include  several  provisions  which  are 
intended  to  ensure  that  the  survey  is 
properly  carried  out.  First,  the  surveyor 
is  required  to  send  to  EPA.  upon  EPA's 
request  made  within  thirty  days  of  its 
receipt  of  the  survey  report,  a  duplicate 
of  each  gasoline  sample  taken  during  a 
survey,  so  that  EPA  can  perform 
confirmatory  analysis  of  the  sample.  In 
the  event  EPA's  analysis  of  a  sample  is 
different  from  the  surveyor's,  EPA 
would  have  the  discretion  to  substitute 
its  results  as  the  basis  for  calculating  the 
parameter  averages  for  the  survey.  In 
addition,  EPA  is  proposing  that 
surveyors  be  required  to  allow  EPA 
representatives  to  periodically  monitor 
the  conduct  of  the  survey,  which  gives 
EPA  the  ability  to  determine  if  the 
survey  is  being  conducted  in  accordance 
with  the  survey  plan. 

EPA  also  is  proposing  that  surveyors 
be  required  to  submit  reports  of  surveys 
to  EPA  at  the  conclusion  of  each  survey. 
These  reports  are  intended  to  include 
sufficient  information  for  EPA  to 
evaluate  whether  the  survey  was 
properly  carried  out,  as  well  as 
providing  EPA  with  the  data  necessary 
to  determine  whether  a  covered  area 
passed  or  failed  the  survey. 

Under  EPA's  proposal,  a  survey  would 
be  defined  as  all  of  the  valid  samples 
collected  pursuant  to  an  approved 
survey  plan  in  a  covered  area  during 
seven  consecutive  days. 

2.  Number  of  Surveys  | 

a.  Number  of  surveys  under  an 
individual  refiner  survey  program.  EPA 
is  proposing  that  if  a  refiner  or  importer 
elects  to  satisfy  the  compliance  survey 
requirement  by  conducting  an  individual 
survey  program  (as  opposed  to 


participating  in  a  comprehensive 
program),  that  the  refiner  or  importer  be 
required  to  conduct  a  series  of  four 
surveys  in  each  covered  area  which  is 
supplied  with  reformulated  gasoline  by 
that  refiner  or  importer.  Each  refiner  or 
importer  would  be  required  to  survey 
the  covered  area's  gasoline  supply,  and 
not  just  that  supplier's  fuel  in  the  area. 
EPA  believes  that  every  covered  area 
(including  any  areas  that  could  opt  into 
the  program)  is  supplied  with  gasoline 
by  more  than  one  refiner  or  importer, 
and  in  the  case  of  the  larger  covered 
areas,  by  at  least  dozens  of  such  parties. 
Because  each  such  refiner  and  importer 
would  be  required  to  conduct  the  series 
of  four  surveys,  each  covered  area 
potentially  would  be  surveyed  a 
relatively  large  number  of  times  and  at 
least  at  die  frequency  required  under  the 
comprehensive  program  (discussed 
below).  EPA  believes  this  frequency  of 
sampimg  would  be  sufficient  to 
determine  whether  each  covered  area  is 
receiving  reformulated  gasoline  which 
meets  the  applicable  standards  on 
average  for  the  same  reasons  which  are 
discussed  below  for  the  comprehensive 
program. 

b.  Number  of  surveys  under  a 
nationwide  program.  EPA  believes  that 
any  difficulties  in  ensuring  that 
standards  are  met  on  average  in  each 
covered  area  are  more  likely  to  occur 
near  the  beginning  of  the  reformulated 
gasoline  program  than  after  it  has  been 
in  place  for  some  time.  This  belief  is 
based  upon  knowledge  that  initial 
implementation  of  the  program  will 
involve  adjustments  in  the  distribution 
system  for  gasoline,  different  document- 
handling  procedures,  different  refinery 
procedures,  implementation  of  new 
pipeline  specifications,  and  a  variety  of 
similar  changes.  As  these  new 
procedures  are  mastered,  however, 
refiners  and  importers  involved  in  the 
averaging  program  should  be  better  able 
to  comply  on  average  in  each  covered 
area.  Therefore.  EPA  believes  that  eariy 
in  the  program  relatively  more  surveys 
should  be  conducted  to  determine 
whether  standards  are  in  fact  being  met 
on  average. 

For  the  nine  covered  areas  specified 
in  the  Act.  EPA  believes  that  120 
separate  unannounced  surveys  in  1995 
would  provide  adequate  indication  of 
whether  standards  are  being  met  on 
average  in  each  area,  and  also  would 
reveal  the  existence  of  any  temporal 
"spikes"  during  the  averaging  period. 
This  number  of  surveys  would,  on 
average,  result  in  a  survey  being 
conducted  in  each  covered  area  during 
each  month  of  1995.  If  these  surveys 
were  spaced  evenly  through  the  year,  a 
covered  area  would  receive  about  four 


separate  surveys  during  the  high  ozone 
season,  each  of  which  would  determine 
whether  the  VOC  standard  is  being  met, 
and  the  toxics  survey  series  would  be 
based  upon  about  thirteen  surveys, 
which  would  provide  a  relatively 
substantial  data  base  for  determining 
average  toxics  emission  reduction 
levels. 

If  the  1995  surveys  reveal  that 
standards  are  being  met  in  each  area, 
the  Agency  believes  that  progressively 
fewer  surveys  will  suffice  to  provide  the 
necessary  assurance,  according  to  the 
following  schedub: 

1995 120  surveys. 

1996! 80  surveys. 

1997 60  surveys. 

1998  and  thereafter 50  surveys. 


These  survey  numbers  would  result  in 
the  annual  average  number  of  surveys 
being  conducted  in  each  covered  area 
declining  from  more  than  one  per  month 
in  1995  (13.3  surveys  per  covered  area) 
to  just  under  one  every  other  month  in 
1998  and  later  (5.5  surveys  per  covered 
area).  EPA  believes  that  even  the 
smaller  number  of  surveys  in  1998  and 
later  would  provide  sufficient  basis  for 
EPA  to  infer  whether  covered  areas  ure 
meeting  standards  on  average. 

In  the  event  that  other  ozone  non- 
attainment  areas  opt-into  the  program, 
the  number  of  surveys  required  for  each 
year  would  be  increased  in  proportion  to 
the  increase  in  total  reformulated 
gasoline  gallons  likely  to  be  produced  as 
a  result  of  these  areas  opting  in.  For 
example,  if  areas  that  opt-into  the 
program  as  of  1995  consumed  10  billion 
gallons  of  gasoline  in  1994,  and  if  the 
nine  originally  covered  areas  consumed 
about  25  billion  gallons  in  1994,  then  the 
numbers  of  surveys  for  1995  and 
subsequent  years  would  be  determined 
as  follows: 

1995 120  -(-  (120  X  (10/25))  =  168 

1996 80-(-(80X(10/25))  =  112 

1997 60-»- (60X (10/25))  =  84 

1998  and  50 -I- (SOX (10/25))  =  70 

thereafter. 

In  the  event  that  a  covered  area  fails  a 
survey  according  to  the  criteria 
discussed  below,  the  presumption  that 
compliance  is  getting  easier  over  time 
and  thus  that  non-compliance  is  less 
likely  in  subsequent  years  is  obviously 
flawed,  at  least  for  the  area  in  question. 
The  Agency  is  thus  proposing  that  in 
such  situations  the  decrease  in  the 
number  of  surveys  that  would  normally 
take  place  in  the  year  after  the  failure(s) 
be  reduced  so  that  a  higher  level  of 
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scrutiny  is  possible  in  the  area(s)  that 
failed.  This  general  approach  of 
increasing  the  level  of  survey  activity 
upon  finding  a  failure  is  analogous  to 
increased  intensity  of  inspection  used  in 
industrial  quality  control  sampling. 

SpecificaHy,  it  is  proposed  that  the 
otherwise  applicable  reduction  in 
number  of  surveys  be  diminished  m 
proportion  to  the  failed  areas'  share  of 
total  gallons  of  reformulated  gasoline  in 
covered  areas.  For  example,  if  an  area 
with  a  6-billion  gallon  volume  m  1995 
fails  a  survey  in  that  year  and  total  1995 
volume  in  covered  areas  is  35  billion 
gallons,  then  the  number  of  surveys  in 
1996  would  be  87  rather  than  the 
originally  scheduled  80 — a  17%  cut  in  the 
40-survey  reduction  that  would 
otherwise  have  happened  in  1996.  This 
example  assumes  that  no  other  areas 
have  cpted  into  the  program.  EPA 
proposes  that  the  increased  intensity  of 
survey  activity  remain  in  place  as  long 
as  the  mora  stringent  standard  brought 
about  by  the  failure  is  applicable. 

At  the  outset  of  the  program  it  is 
important  to  quickly  establish  whether 
the  gasoline  suppliers  of  each  covered 
area  are  able  and  willing  to  comply.  It  is 
thus  being  proposed  that  each  of  the 
nine  originally  covered  areas  receive  at 
least  one  VOC  survey  in  1995  and  that 
opt-in  areas  receive  at  least  one  such 
survey  during  the  first  year  in  which 
they  are  covered  by  the  program. 

Beyond  this  basic  distributional 
constraint  and  the  requirement  that  a 
series  of  four  surveys  be  used  to 
determine  toxics  compliance  (as 
discussed  below),  EPA  believes  that  the 
rest  of  the  surveys  available  in  a  given 
year  should  be  available  for  allocation 
to  monitor  gasoline  most  closely  in  those 
areas  where  there  is  some  reason  to 
believe  that  standards  are  less  hkeiy  to 
be  met  on  average  or  where  air  quality 
problems  are  most  severe.  EPA  believes 
further  that  it  is  in  the  best  position  to 
determine  when  and  where  these 
conditions  exist,  which  is  an  additional 
reason  for  the  requirement  that  EPA 
inform  the  surveyor  of  the  dates  and 
locations  for  surveys.  EPA  believes  it  is 
in  this  position  as  a  result  of  its  overall 
responsibility  for  monitoring  nationwide 
gasoline  quality,  not  only  under  the 
reformulated  gasoline  program  but  also 
for  other  gasoline  quality  programs  (e.g., 
gasoline  volatility).  As  a  result,  EPA  has 
data  and  experience  regarding  the  times 
and  places  where  gasoline  quality 
violations  have  occurred  in  the  past,  and 
which  provides  EPA  with  insight  for 
scheduling  the  reformulated  gasoline 
surveys. 


3  Other  Required  Survey  Design 
Features 

a.  Survey  duration.  Because  of 
concerns  that  averaging  could  lead  to 
possible  short-term  sharp  peaks  or 
"spikes"  in  undesirable  gasoline 
qualities  that  could  contribute  to 
episodes  of  poor  ambient  air  quality, 
EPA  believes  that  the  surveys  must  be 
of  limited  time  duration.  Specifically,  the 
surveys  should  be  designed  in  such  a 
way  as  to  make  statistical  inference  at 
an  acceptable  precision  level  regarding 
gasoline  quality  for  a  non-attainment 
area  during  a  period  of  time  no  longer 
than  a  week.  While  peak  emission  levels 
are  not  of  as  much  concern  for  toxics  as 
for  VOC  levels,  the  desire  to  capture 
any  season-specific  elevations  in  toxic 
emissions  suggests  that  toxics  surveys 
be  similarly  limited  to  a  one-week 
period,  though  the  results  of  four 
surveys  will  be  combined  for  making 
toxics  compliance  determinations. 

b.  Location  of  retail  outlets  for  sample 
collection,  and  number  of  samples  per 
survey.  EPA  believes  that  the  survey 
plan  must  include  procedures  which  will 
result  in  samples  being  collected  at  a 
sufficient  number  of  retail  outlets  having 
sufficient  diversity  that  the  resulting 
data  is  reflective  of  all  gasoline  which  is 
being  dispensed  in  the  covered  area. 
The  types  of  diversity  which  must  be 
addressed  include  the  portion  of  the 
gasoline  which  is  dispensed  at  retail 
outlets  which  operate  under  different 
brand  names  and  as  independents;  the 
portion  which  is  dispensed  at  retail 
outlets  which  dispense  a  large  volume  of 
gasoline  versus  those  which  dispense  a 
sma^  volume;  the  portions  which  are 
dispensed  in  different  geographical 
sections  of  the  covered  area  (e.g., 
downtown  areas  versus  suburbs);  the 
portions  which  are  of  different  gasoline 
grades  (e.g.,  regular,  mid-grade,  and 
premium);  plus  any  other  factors  which 
could  affect  the  available  gasoline.  For 
this  reason,  EPA  believes  that  the 
survey  approach  of  simply  sampling 
each  retail  outlet  located  on  a  major 
road  in  the  covered  area  probably 
would  not  be  acceptable,  because'the 
retail  outlets  located  on  such  a  road  may 
be  disproportionate  with  regard  any  of 
the  factors  listed  above. 

The  number  of  samples  collected 
during  a  survey  also  must  result  in  an 
appropriate  degree  of  confidence  in  the 
average  values  for  oxygen,  benzene, 
aromatic  hydrocarbons  and  RVP  which 
result  from  the  survey.  Thus,  EPA 
believes  a  survey  should  include  a 
minimum  number  of  samples  which  is 
suffirient  to  establish  such  that  a  one- 
sided 95%  confidence  interval  can  be 
created  about  the  sample  mean  to 


assure  that  the  error  in  predicting  the 
mean  is  less  than  the  an  appropriate 
tolerance  for  each  parameter.  Under 
EPA's  proposal,  the  appropriate 
tolerance  level  for  RVP  is  0.1  psi:  for 
benzene  content  (by  volume)  is  0X)5%; 
and  for  oxygenate  content  (by  weight)  is 
0.1%.  These  tolerance  levels  are  being 
proposed  because  they  represent  the 
incremental  difference  for  each 
parameter  between  the  per-gallon 
standard  and  the  initial  average 
standard.  For  example,  the  per-gallon 
oxygen  standard  is  2.0%  and  the  average 
standard  is  2.1%,  or  a  0.1%  difference. 
EPA  believes  it  is  necessary  for  the 
survey  to  be  able  to  detect  differences  in 
these  parameters  at  least  to  this  degree 
of  precision.  No  tolerance  level  is  being 
proposed  for  aromatic  hydrocarbon, 
however,  because  EPA  is  unaware  of  an 
appropriate  basis  for  setting  a  tolerance 
for  this  parameter.  In  addition.  EPA 
believes  that  the  sample  numbers 
derived  through  the  analysis  for  the 
remaining  three  parameters  will  result  in 
a  sufficiendy  large  sample  size  to 
provide  an  appropriate  level  of 
confidence  for  the  aromatic 
hydrocarbon  average. 

The  equation  for  determining  the 
number  of  samples  required  to  meet  this 
requirement  is  as  follows: 


{~1 


where 

Z  =  1.645  (the  appropriate  standard  normal 

variale  for  95%  confidence) 
(  =  error  tolerance 
a-  =  standard  deviation 
N  —  sample  size 

For  example,  for  calculating  the 
number  of  samples  required  to  provide 
the  required  confidence  f  jr  the  average 
level  of  RVP,  then.  Z  =  1.645;  €  =  0.1;  and 
o-= 0.496.  Solving  the  above  equation  for 
N  results  in  87  samples  which  must  be 
collected. 

One  additional  consideration  which 
EPA  believes  must  be  addressed  in  the 
survey  program  plan  is  that  the  standard 
deviation,  o-,  for  each  of  these 
parameters  must  be  determined  and 
justified  in  the  plan.  (In  the  example  for 
calculating  sample  size  for  RVP.  above, 
the  standard  deviation  value  used.  0.495. 
was  derived  from  RVP  testing  data 
which  previously  had  been  conducted.) 
These  standard  deviation  values  may  be 
based  upon  data  from  other  testing 
programs,  if  available  and  appropriate 
for  use  in  these  programs.  It  may  be 
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necessary,  however,  to  conduct  a  pilot 
survey  in  a  covered  area  in  order  to 
establish  acceptable  standard  deviation 
values. 

4  Determination  of  Compliance  on  the 
.Average 

The  purpose  of  compliance  surveys  is 
to  ensure  that  refinery/importer 
averaging  achieves  the  same  compliance 
on  average  with  the  reformulated 
gasoline  standards  as  covered  area 
averaging,  and  thus  does  not  result  in 
poorer  air  quality  than  would  have 
otherwise  occurred  with  covered  area- 
based  averaging  or  with  straight  per- 
gallon  standards.  Given  this  purpose. 
EPA  believes  that  samples  exceeding 
the  prescribed  minimum  or  maximums 
for  oxygen,  benzene,  and  RVP  should  be 
excluded  from  surveys  on  grounds  that 
the  maximums  and  minimums  are 
included  in  this  program  in  order  to 
Increase  the  likelihood  that  standards 
will  be  met  on  average.  Refiners/ 
importers  whose  product  exceeds  the 
minimum  and  maximum  criteria  are 
subject  to  detection  (and  are  thus  likely 
to  be  deterred)  through  auditing  of  their 
analysis  program,  by  direct  enforcement 
sampling  programs,  and  by  enforcement 
use  of  survey  analysis  results. 

EPA  is  proposing  that  failure  of  a 
survey  or  survey  series  for  a 
reformulated  gasoline  characteristic 
(benzene  content.  VOC.  or  toxics 
emission  reduction)  should  be  defined 
as  when  the  average  of  the  values  for 
that  characteristic  for  all  samples  in  the 
survey  falls  short  of  the  non-averaged 
standard  for  that  characteristic.  This 
approach  imposes  a  significant  level  of 
risk  on  the  refineries  servicing  an  area  if 
their  product  is,  on  average,  precisely  at 
the  averaged  emission  reduction 
standard.  The  level  of  risk  may  be 
reduced  by  producing  gasoline  that  is 
somewhat  better  than  the  averaged 
standard,  and  by  selecting  a  relatively 
large  sample  size.  The  industry  can 
exercise  some  control  over  the  risk  of 
incorrect  survey  failures  through  the 
setting  of  production  targets.  Industry 
also  can  propose  survey  plans  which 
include  larger  numbers  of  samples  per 
survey. 

Survey  determinations  of  average 
VOC  emission  reduction  levels  as 
determined  by  average  RVP  and  oxygen 
levels  (and  the  consequent  adjustments 
of  standards,  maximum  levels,  and 
survey  frequency  that  result  if  the 
survey  shows  the  RVP  or  oxygen 
standards  have  not  been  met  on 
average)  are  intended  to  provide 
assurance  that  averaging  is  not  resulting 
in  either  short  or  long  term  air  quality 
degradation  relative  to  what  would 
occur  under  covered  area-based 


averaging  or  with  straight  per-gallon 
standards.  Thus  EPA  is  proposing  that 
the  average  RVP  and  oxygen  levels  be 
determined  from  surveys  conducted  in  a 
single  week  during  the  high  ozone 
season  and  this  average  compared  to 
the  non-averaged  standard  to  decide 
whether  the  requisite  reductions  have 
been  achieved  on  average. 

Since  the  chronic  effect  of  toxic 
emission  is  considered  to  be  of  more 
importance  than  short-term  exposure  to 
toxic  emission  "spikes",  determinations 
of  average  toxic  levels  are  appropriately 
made  on  the  basis  of  averaging  over  a 
longer  period  of  time,  but  with 
provisions  for  assuring  that  the  data  set 
used  be  representative  of  the  whole 
averaging  period  of  one  calendar  year. 
Thus  EPA  is  proposing  that  all  of  the 
compliance  data  collected  in  a  covered 
area  during  a  calendar  year,  but  from  a 
minimum  of  a  series  of  four  surveys  (as 
defined  above)  be  combined  to    } 
determine  average  levels  of  toxics 
reduction.  These  four  surveys  would  be 
timed  so  that  two  of  them  fall  during  the 
high  ozone  season  and  two  fall  outside 
of  that  season.  The  "simple  model" 
would  be  applied  separately  to  the 
analytic  results  for  each  sample  and 
then  the  resulting  emission  reduction 
figures  averaged.  If  the  average  benzene 
level  or  toxics  emission  reduction  falls 
short  of  the  non-averaged  standard,  then 
the  area  is  considered  to  have  failed  for 
that  characteristic. 

5.  Adjusted  Standards  for  Compliance 
on  Average  Based  Upon  Survey  Results 

Under  EPA's  proposed  regulations,  the 
standards  for  compliance  on  average 
and  the  per-gallon  maximums/ 
minimums  would  be  adjusted  for 
covered  areas  which  fail  a  survey  or 
survey  series.  These  adjusted  standards 
are  summarized  in  Table  VI-2.  EPA 
believes  these  adjustments  are 
appropriate  for  achieving  the  goal  of 
ensuring  that  each  covered  area 
receives  the  full  benefits  of  reformulated 
gasoline,  because  each  adjustment 
represents  significant  movement  closer 
to  the  per-gallon  standards.  After  a 
second  adjustment,  there  is  only 
minimal  or  no  difference  between  the 
average  standards  and  the  per-gallon 
standards.  For  example,  in  the  case  of 
RVP  standards  for  VOC-Control  Region 
1.  the  initial  per-gallon  maxim.um.  js  7.4 
psi  and  the  per-gallon  standard  is  7.2 
psi:  the  first  adjusted  maximum  is  7.3 
psi:  and  the  second  adjusted  maximum 
is  7.2  psi,  which  is  equal  to  the  per- 
gallon  standard.  Moreover,  because 
averaging  permits  refiners  and  importers 
flexibility  in  achieving  compliance,  they 
would  have  a  heightened  incentive  to 
assure  compliance  after  a  single  ratchet. 


in  order  to  avoid  the  loss  of  all 
flexibility  (for  practical  purposes)  which 
would  result  from  a  second  ratchet. 

The  standards  for  a  covered  area 
would  be  tightened  beginning  in  the  year 
following  the  year  in  which  a  survey 
failure  occurred.  This  would  be  true  for 
a  failure  of  a  VOC  emission 
performance  survey  or  a  benzene 
content  or  toxics  emission  performance 
survey  series.  Another  approach  would 
be  to  impose  the  adjusted  standards 
immediately  upon  a  survey  failure. 
rather  than  waiting  until  the  following 
year.  However,  there  would  necessarily 
be  a  time  lag  between  the  actual 
conduct  of  a  survey  and  the  availability 
of  the  results  of  that  survey,  because  of 
the  time  needed  for  sample  and  data 
analysis.  Moreover,  additional  time 
would  be  required  for  refiners  and 
importers  to  begin  producing  gasoline  to 
meet  the  new  standards,  and  for  this 
gasoline  to  travel  through  the 
distribution  network  to  the  covered 
area.  In  the  case  of  a  toxics  or  benzene 
faifure,  the  survey  series  normally 
would  encompass  most  of  a  calendar 
year,  leaving  little  if  any  time  to 
implement  an  adjusted  standard  in  the 
year  of  the  survey  series.  In  the  case  of 
VOC.  the  earliest  a  VOC  survey  could 
be  conducted  is  the  first  week  of  June; 
considering  that  the  high  ozone  season 
ends  on  September  15,  insufficient  time 
would  remain  for  gasoline  to  be 
produced  to  meet  an  adjusted  standard 
and  reach  the  covered  area. 

The  proposal  also  provides  for 
standards  which  have  been  tightened  as 
a  result  of  a  survey  failure  to  be  relaxed 
if  the  affected  covered  area  passes  in 
two  consecutive  years  all  surveys  for 
the  particular  standard  (benzene,  RVP, 
or  toxics  emission  performance)  that 
had  been  tightened.  If  a  covered  area 
that  had  such  a  previously  tightened- 
then-relaxed  standard  later  fails  a 
survey  for  that  standard,  the  standard  is 
once  again  tightened  and  becomes 
ineligible  for  future  relaxation 
regardless  of  the  number  of  subsequent 
surveys. 

For  example,  if  a  covered  area  failed  a 
benzene  survey  series  in  1995  (i.e.,  the 
average  benzene  content  of  all  samples 
taken  in  a  covered  area  during  four 
surveys  during  1995  was  greater  than     ' 
1.0%  by  volume),  the  averaged  benzene 
standard  for  that  covered  area  beginning 
in  1996  would  be  changed  from  0.95%  to 
0.90%,  and  the  maximum  benzene  level 
would  be  changed  from  1.3%  to  1.2%.  If 
that  same  covered  area  passed  the 
benzene  surveys  conducted  in  1996  and 
1997.  the  benzene  average  and 
maximum  standards  for  that  covered 
area  would  be  relaxed  to  0.95%  and 
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13%,  respectively,  beginning  in  1998.  If. 
however,  the  covered  area  failed  a 
benzene  survey  series  in  1998.  the 
average  and  maximum  standards  would 
nnce  again  be  adjusted  to  0.90%  and 
1.2%,  and  could  not  thereafter  be  made 
less  stringent  regardless  of  the  results  of 
subsequent  benzene  surveys. 

6.  Applicability  of  Adjusted  Standards 

As  explained  above,  the  proposed 
rules  require  that  when  a  survey  or 
series  of  surveys  show  the  reformulated 
gasoline  supplied  to  a  covered  area  does 
not  meet  a  reformulated  gasoline 
standard  on  average,  a  tightened 
standard  must  be  met  in  the  following 
year.  This  adjustment  is  necessary  to 
ensure  that  all  standards  are  met  on 
average  in  the  covered  area.  As  a  result, 
the  adjusted  standard  must  apply  to 
each  refinery  that  produces  gasoline, 
and  to  each  importer  that  imports 
gasoline,  that  could  reasonably  be 
expected  to  be  supplied  to  the  affected 
covered  area. 

EPA  is  proposing,  therefore,  that  any 
adjusted  standard  apply  to  all  averaged 
gasoline  produced  at  a  refinery  which 
supplies  any  gasoline  to  the  affected 
covered  area  (subject  to  the  de  minimis 
exception,  discussed  below),  rather  than 
the  alternative  of  applying  an  adjusted 
standard  only  to  that  portion  of  the 
refinery's  averaged  gasoline  refinery 
which  is  actually  supplied  to  the 
covered  area.  EPA  believes  the 
proposed  approach  is  necessary  to 
adequately  increase  the  likelihood  that 
the  standard  is  met  in  all  covered  areas. 
This  is  because  the  averaged  gasoline 
supplied  to  an  area  which  failed  a 
survey  also  was  likely  supplied  to  areas 
which  were  not  surveyed  **(and  which 
could  have  failed  a  survey  if  one  had 
been  conducted).  Adjusting  the  standard 
for  all  of  a  refinery's  averaged  gasoline 
increases  the  probability  that  all 
covered  areas  supplied  by  that  refinery 
will  meet  all  standards  on  average. 
Moreover,  the  fungible  distribution  of 
gasoline  requires  that  the  ratchet  apply 
to  all  the  averaged  gasoline  produced  by 
a  refinery  to  ensure  that  portion  of  the 
ratcheted  gasoline  is  actually  delivered 
to  the  covered  area  which  failed  the 
survey. 

In  addition,  if  different  standards 
applied  to  different  portions  of  averaged 
gasoline  produced  at  the  same  refinery 
and  delivered  to  different  covered  areas, 
affected  regulated  parties  would  be 
required  to  segregate  the  different 
gasolines  in  order  to  ensure  that  the 
proper  gasoline  goes  to  each  covered 


area.  This  type  of  segregation  would 
significantly  constrain  the 
transportation  of  gasoline  as  a  fungible 
commodity  with  possibly  serious  market 
consequences. 

EPA  also  is  proposing  that  adjusted 
standards  apply  to  each  refinery  which 
supplied  any  averaged  gasoline  to  a 
covered  area  at  any  time  during  a  year  a 
survey  failure  occurred  (subject  to  the 
de  minimis  exception,  discussed  below), 
regardless  of  whether  that  refinery 
supplies  gasoline  to  that  covered  area 
during  the  period  the  adjusted  standard 
is  in  effect.  In  other  words,  a  refinery 
may  not  avoid  an  adjusted  standard  by 
discontinuing  its  supply  of  gasoline  to  a 
covered  area  having  an  adjusted 
standard.  EPA  believes  this  approach  is 
appropriate  because  a  refinery  that 
supplied  a  covered  area  during  a  year 
there  was  a  survey  failure  may  have 
contributed  to  that  survey  failure.  If  the 
refinery  merely  changes  the  destination 
of  its  gasoline  to  another  covered  area, 
without  applying  the  adjustment,  the 
refinery  could  cause  a  survey  failure  in 
the  second  covered  area." 

A  potential  consequence  of  applying 
adjusted  averaged  standards  to 
refineries  even  if  they  no  longer  supply 
the  area  having  a  failed  survey  is  that 
refiner  decisions  to  change  markets  may 
be  affected  for  reasons  unrelated  to  the 
adjusted  standard.  For  example,  the 
refining  costs  of  gasoline  supplied  to  an 
area  with  standards  adjusted  to  be  more 
stringent  may  be  higher  than  for 
gasoline  subject  to  non-adjusted 
standards.  A  refiner,  therefore,  may  feel 
compelled  to  stay  in  that  market 
because  the  higher  costs  of  producing 
gasoline  to  meet  the  adjusted  standards 
may  make  it  difficult  if  not  impossible  to 
compete  in  an  alternative  market  writh 
non-adjusted  standards.** 

EPA  is  proposing  an  exception  to  the 
requirement  that  adjusted  standards 
would  apply  to  a  refinery  that  supplied 
any  reformulated  gasoline  to  a  covered 
area  that  failed  a  survey.  A  refinery 
would  not  be  required  to  adjust  its 
standard  for  average  compliance  as  a 
result  of  supplying  gasoline  to  the 
covered  area  in  the  year  of  a  survey 
failure  or  to  an  area  having  an  adjusted 
standard,  if  the  volume  of  gasoline 
supplied  was  very  small,  and  where  the 


**Sur\'ey8  are  required  in  each  covered  area  only 
in  the  first  year  in  which  averaged  gasohne  is 
supplied  to  a  covered  area. 


"Surveys  measure  the  quality  of  gasoline  at 
retail  outlets,  which  normally  is  a  mixture  of 
gasolines  from  numerous  sources  (due  to  fungible 
mixing,  exchange  agreements,  etc.).  As  a  result,  in 
the  event  of  a  survey  failure  the  extent  to  which  any 
particular  refinery  or  importer  was  responsible  for 
the  failure  |if  at  all)  normally  would  be  unknown. 

"A  refiner  also  could  avoid  the  extra  cost  of 
producing  gasoline  to  meet  the  adjusted  averaged 
standard  by  producing  gasoline  under  the  per-gallon 
standard,  which  is  not  subject  to  adjustments. 


refiner  could  show  that  it  was  unaware 
that  any  gasoline  from  the  refinery 
supplied  the  covered  area.  For  purposes 
of  this  proposed  exception,  the  volume 
supplied  would  be  less  than  one  percent 
of  the  refinery's  annual  production  of 
reformulated  gasoline,  or  100.000 
barrels,  whichever  is  less.  Thus,  for 
example,  if  a  refinery's  annual 
production  of  reformulated  gasoline  is 
11  million  barrels,  the  volume  threshold 
for  this  exception  would  be  100,000 
barrels  (the  lesser  of  110,000  barrels  (1% 
of  11  million  barrels)  or  100,000  barrels). 
If  60.000  barrels  of  gasoline  from  this 
hypothetical  refinery  were  purchased  on 
the  spot  market  and  transported  to  a 
covered  area  that  had  an  adjusted 
standard  in  such  a  manner  that  the 
refiner  had  no  knowledge  of  the  delivery 
to  this  covered  area,  the  refinery  would 
not  be  subject  to  the  adjusted  standard. 

EPA  believes  that  this  de  minimis 
exception  is  appropriate,  because  of  the 
small  volumes  of  reformulated  gas 
which  are  involved.  A  typical  covered 
area  may  have  gasoline  sales  of  150 
million  barrels  per  year,  100,000  barrels 
is  such  a  small  portion  of  this  total  that 
it  is  unlikely  it  could  influence  the 
overall  gasoline  quality  in  the  area.  On 
the  other  hand,  a  refiner  could  sell  on 
the  spot  market  gasoline  that  was 
produced  at  a  particular  refinery,  that 
could  be  transported  to  a  covered  area 
outside  that  refinery's  normal 
distribution.  In  such  a  case,  the  refiner 
may  have  no  knowledge  any  gasoline 
from  the  refinery  was  in  fact  used  in  a 
covered  area  with  a  failed  survey  or 
adjusted  standard.  EPA  is  proposing 
100,000  barrels  as  the  minimum,  because 
this  represents  the  capacity  of  a  typical 
offshore  petroleum  barge. 

One  additional  exception  to  the 
requirement  that  adjusted  standards 
apply  to  all  of  a  refinery's  averaged 
production  relates  to  the  difference  in 
reformulated  gasoline  supplied  to  the 
different  VOC-Control  Regions.  For 
example,  if  Houston.  Texas,  which  is 
VOC-Control  Region  1.  failed  an  RVP 
survey,  refineries  which  supply  gasoline 
to  Houston  must  apply  the  adjusted  RVP 
standards  only  to  gasoline  produced  for 
VOC-Control  Region  1  and  not  for 
gasoline  produced  for  VOC-Control 
Region  2. 

Under  EPA's  proposal,  refiners  are 
required  to  inform  EPA  of  each  refinery 
participating  in  the  averaging  program 
and  the  covered  areas  which  receive 
averaged  gasoline  from  that  refinery. 
This  information  would  be  submitted  at 
the  time  of  registration  and  as  a  part  of 
each  periodic  and  interim  report.  EPA 
will  rely  on  these  declarations  to 
identify  the  refineries  to  which  any 
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adjusted  standards  apply.  As  a  portion 
of  its  enforcement  and  audit  programs, 
moreover.  EPA  intends  to  scrutinize  the 
ultimate  destinations  of  averaged 
gasoline  produced  at  each  refinery.  If  a 
refinery  is  found  to  have  supplied  a 
covered  area  having  an  adjusted 
standard,  the  refiner  will  be  found  in 
violation  if  its  production  at  that 
refinery  does  not  meet  the  adjusted 
standards. 

EPA  is  proposing  that  adjusted 
standards  apply  to  all  reformulated 
gasoline  imported  by  an  importer  that 
supplied  a  covered  area  that  failed  a 
survey,  but  with  a  significant  exception. 
Unlike  a  refinery,  which  is  in  a  single 
fixed  location  with  relatively  fixed 


distribution  systems,  an  importer  may 
import  gasoline  at  facilities  located 
throughout  the  country,  and  may  use 
different  facilities  at  different  times.  As 
a  result,  there  is  less  certainty  of 
knowing  in  advance  which  covered 
areas  are  supplied  with  gasoline 
imported  by  a  particular  importer.  In 
addition,  due  to  the  wide-ranging 
movement  of  gasoline  in  this  country, 
through  pipelines  and  by  water 
transport,  the  ultimate  destinations  of 
gasoline  arriving  at  a  particular  port  of 
entry  may  be  difficult  to  ascertain.  At 
the  same  time,  it  is  unlikely  that 
gasoline  which  is  imported  at  a  facility 
located  at  one  end  of  the  country  will  be 
transported  to  covered  areas  located  at 


the  opposite  end.  In  order  to  address 
these  considerations,  EPA  is  proposing 
that  an  importer  must  apply  adjusted 
standards  only  to  gasoline  which  it 
imports  at  a  facility  located  in  a  region  - 
of  the  country  from  which  there  is 
significant  gasoline  movement  to  the 
region  in  which  the  covered  area  having 
the  adjusted  standards  is  located. 

The  plan  being  proposed  by  EPA  for 
importers  is  based  upon  data  on 
gasoline  movement  between  Petroleum 
Administration  for  Defense  Districts 
(PADDs)  contained  in  Petroleum  Storage 
and  Transportation.  National  Petroleum 
Council,  April  1989,  which  is 
summarized  in  Table  VI-3. 


Table  VI-3.— GASOLINE  MOVEMENTS  FROM  PADD  TO  PADD 
I  (In  thousands  of  barrels  per  day) 


From 

To 

PADOI 

PADD  II 

PADD  III 

PADD  IV 

PADDV 

=  4.DDI -_ 

PADO  II 

* • •- - 

n/a 

142 

2,579 

0 

0 

225 

n/a 

871 

47 

0 

5 

196 

n/a 

34 

1 

0 

70 

0 

n/a 

0 

0 
0 

PAon  III      . 

60 

PAnn  IV  

41 

PADDX/ 

n/a 

From  these  data.  EPA  constructed  a 
matrix  of  PADDs  from  which  it  is  likely 
that  gasoline  »vill  be  transported  to  any 
other  PADD.  For  example,  it  is  likely 
that  gasoline  supplied  to  covered  areas 
located  in  PADD  I  comes  from  facilities 
(refineries  and  import  facilities)  located 
in  PADDs  I,  II.  and  III.  and  it  is  unlikely 
that  covered  areas  located  in  PADD  I 
are  supplied  from  facihties  located  in 
any  PADD  other  than  PADDs  I.  U  or  III. 
(In  constructing  its  matrix.  EPA 
discounted  the  possibility  of  gasoline 
movements  from  PADDs  I  and  V  to 
PADD  III.  because  the  volumes  are 
relatively  small.) 

If  a  covered  area  located  in  PADD  I 
failed  a  survey  for  toxics  emission 
reduction  in  1996,  for  example,  each 
importer  would  be  required  to  apply  the 
adjusted  standard  to  all  reformulated 
gasoline  for  which  compliance  is 
achieved  on  average  and  which  is 
imported  into  any  facility  located  in 
PADDs  L  IL  or  III  during  1997  or  later, 
but  not  to  gasoline  imported  into 
facilities  located  in  PADDs  IV  or  V.  If, 
however,  imported  gasoline  entered  the 
country  at  a  facility  located  in  PADDs 
IV  or  V  and  was  then  transported  to  a 
covered  area  with  the  adjusted 
standard,  the  importer  also  would  be 
required  to  apply  the  adjusted  standard 
to  gasoline  imported  at  that  additional 
facility. 


EPA  requests  comments  on  this 
proposal  for  identifying  which  imported 
gasoline  must  be  subject  to  adjusted 
standards. 

E.  Averaging  periods 

Under  EPA's  proposal,  the  averaging 
period  for  toxics  emission  performance 
and  benzene  and  oxygen  content  is  the 
calendar  year  since  they  are  year-round 
requirements.  Since  VOC  emission 
performance  is  controlled  only  during 
the  high  ozone  season,  however,  a 
flexible  VOC  averaging  period  (which 
requires  that  RVP  and  oxygenate 
standards  be  met  for  this  time  period)  is 
proposed  encompassing  the  time  during 
which  any  particular  refinery  or 
importer  produces  or  imports  VOC- 
controlled  gasoline. 

The  proper  length  of  the  averaging 
periods  was  explored  during  the 
regulatory  negotiation  process.  Gasoline 
refiners  and  importers  requested 
averaging  periods  which  were  as  long  as 
possible,  as  the  longer  averaging  periods 
provided  greater  flexibility  for  achieving 
compliance.  Other  parties  to  the 
regulatory  negotiations  had  suggested 
averaging  periods  that  are  much  shorter 
(one  week,  or  one  month),  in  order  to 
minimize  the  likelihood  of  large  swings 
in  the  levels  for  the  averaged 
parameters.  EPA  believes  the  longer 
averaging  periods  contained  in  EPA's 
proposal,  both  the  one  year  period  for 


toxics,  benzene,  and  cwk-  n  period,  and 
the  period  for  avpras'r-;  VOC   '■,er  the 
entire  season  for  this  gdso.;."e  are 
acceptable  because  achieving  the 
overall  environmental  goals  of  the 
program  is  assured  through  the  use  of 
other  regulatory  safeguards,  such  as 
minimums  and  maximums  and  gasoline 
quality  surveys  in  covered  areas. 

The  date  that  a  particular  refinery  or 
importer  begins  producing  or  importing 
VOC-controlled  reformulated  gasoline 
depends  upon  the  length  of  time 
necessary  to  transport  the  gasoline  from 
the  refinery  or  import  facility  to  the 
covered  area  where  the  gasoline  will  be 
used.  For  example,  gasoline  produced  at 
a  refinery  on  the  Gulf  coast  for  use  in 
the  Northeast  may  take  a  month  or  more 
to  travel  by  pipeline  to  that  market, 
while  gasoline  produced  at  a  refinery 
located  in  the  Northeast  may  have  little 
or  no  travel  time  to  that  market.  As  a 
result,  EPA  is  proposing  that  the  VOC 
averaging  period  for  each  refinery  and 
importer  begin  on  the  date  the  refinery 
or  importer  first  begins  producing  or 
importing  VOC-controlled  gasoline,  and 
end  on  the  date  it  stops  producing  or 
importing  VOC -controlled  gasoline, 
however,  the  end  of  the  VOC  averaging 
period  shall  not  be  later  than  September 
15.  EPA  beUeves  this  fiexible  VOC- 
averaging  season  would  allow  regulated 
parties  to  maximize  operations  without 
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compromising  environmental  benefits. 
Even  though  some  gasoline  which  is 
designated  as  being  VOC-controlled  will 
be  used  outside  the  high  ozone  season 
(because  of  gasoline  arriving  at  the 
covered  area  in  advance  of  May  1  or 
remaining  in  the  covered  area  after 
September  15),  the  minimum  for 
oxygenate  and  the  maximum  for  RVP 
will  constrain  the  extent  to  which  this 
gasoline  is  able  to  offset  VOC-controlled 
gasoline  which  is  used  between  June  1 
and  September  15.  EPA  will  be 
conducting  inspections  during  the  VOC 
control  period  to  determine  compliance 
with  RVP  and  oxygen  standards  and  to 
aud;t  product  transfer  documents  to 
ensure  that  gasoline  designated  as  VOC- 
controlled  is  being  sold.  An  additional 
constraint  on  this  possibility  is  the 
surveys,  which  will  monitor  for  full 
compliance  with  the  VOC  emission 
performance  requirements  during  the 
high  ozone  season. 

F.  Constraints  on  oxygen  averaging 

Section  211(m)  of  the  Clean  Air  Act 
requires  states  with  certain  carbon 
monoxide  nonattainment  areas  to 
require,  by  1992  unless  EPA  grants  a 
waiver,  an  oxygen  content  of  no  less 
than  2.7%  by  weight  during  the  portion 
of  the  year  prone  to  high  ambient  levels 
of  carbon  monoxide.  In  conjunction  with 
this  reformulated  gasoline  rulemaking. 
EPA  has  in  separate  Federal  Register 
notices  proposed  various  guidelines  for 
states  to  follow  in  implementing  this 
oxygenated  fuels  program. 

Some  areas  in  the  country  will  be 
included  both  in  the  reformulated 
gasoline  and  the  oxygenated  fuels 
programs.  One  implication  of  such  an 
overlap  is  that  gasoline  containing  2.7% 
oxygen  or  more  in  compliance  with  the 
oxygenated  fuels  program  could  be  used 
to  meet  the  2.1%  average  oxygen  content 
requirement  of  the  reformulated  gasoline 
program.  Under  such  a  scenario,  the 
gasoline  delivered  to  covered  areas  not 
included  m  the  oxygenated  ''uels 
program  would  be  prone  to  contain  less 
than  2.1%  oxygen,  which  would  undercut 
the  reformulated  gasoline  program.  The 
compliance  surveys  will  reduce  the 
likelihood  that  this  will  occur,  because, 
in  the  event  oxygen  levels  were 
sufficiently  low,  the  area  would  fail  a 
VOC  survey. 

In  order  to  address  this  concern,  EPA 
is  proposing  that  --efiners,  importers  and 
oxygenate  blenders  may  not  use  oxygen 
credits  generated  from  reform.ulated 
gasoline  which  is  produced  or  imported 
for  use  in  oxygen  program  control  areas 
during  oxygen  program  control  periods 
(or  OPRG)  to  achieve  oxygen 
requirements  for  reformulated  gasoline 
not  intended  for  this  use.  In  short, 


parties  would  not  be  able  to  use  the  2.7% 
oxygen  levels  required  under  the  oxygen 
program  to  generate  credits  to  meet  the 
2.1%  oxygen  requirement  of 
reformulated  gasoline  distributed  to 
non-oxygen  program  areas. 

An  additional  concern  is  how  to 
determine  which  gasoline  containing 
higher  than  2.1%  oxygen  is  in  fact  GPRG. 
This  determination  is  made  more 
complicated  because  parties  will  have  a 
legitimate  need  to  ship  OPRG  gasoline 
to  oxygen  program  control  areas  in 
advance  of  the  beginning  of  the  oxygen 
program  control  period,  in  order  to 
"blend  up"  the  oxygen  content  of 
gasoline  in  terminals  and  retail  outlets 
to  the  oxygen  levels  required  by  that 
program  If,  however,  a  party  classifies 
highly  oxygenated  gasoline  as  not  OPRG 
when  in  fact  the  gasoline  is  used  to 
"blend  up"  for  oxygenated  fuels 
program  purposes,  the  reformulated 
gasoline  program  is  undercut  because 
covered  areas  which  are  not  in  the 
oxygen  program  will  be  denied  the  full 
benefits  of  oxygen,  on  average.  For  this 
reason.  EPA  is  proposing  that  parties  be 
required  to  classify  gasoline  as  OPRG  if 
the  gasoline  contains  in  excess  of  2.0% 
oxygen  and  arrives  at  a  terminal  serving 
an  oxygen  program  control  area 
beginning  within  five  days  of  the 
beginning  of  the  oxygen  program  control 
period  and  ending  on  the  last  day  of  the 
control  period  (unless  the  gasoline  is 
segregated  and  clearly  marked  as  not 
intended  for  use  during  the  control 
period,  and  in  fact  is  not  delivered  to 
any  retail  outlet  during  the  control 
period).  It  would  be  inappropriate  to 
deem  all  gasoline  containing  2.7% 
oxygenate  to  be  OPRG,  however, 
because  a  refiner  could  produce 
gasoline  with  this  oxygenate  content  for 
use  in  non-oxygenate  program  areas  in 
order  to  boost  average  oxygenate  levels 
for  the  refiner's  non-OPRG  gasoline. 

EPA  seeks  comments  to  this  approach 
for  addressing  the  proper  classification 
of  OPRG, 

An  additional  constraint  on  oxygen 
averaging  and  credit  trading  is  that 
oxygen  requirements  (either  per-gallon 
or  on  average)  must  be  met  for  VOC- 
controlled  gasoline,  independent  of  the 
annual  oxygen  averaging  standard.  This 
constraint  is  necessary  because  under 
the  simple  model,  VOC  emission 
reduction  is  a  function  not  only  of  RVP 
level,  but  also  of  oxygen  content. 
Gasoline  which  has  an  acceptable  level 
of  RVP  but  less  than  2.0%  weight  (per- 
gallon)  or  2.1%  weight  (average)  oxygen 
would  not  have  an  acceptable  level  of 
VOC  reduction.  In  the  case  of  average 
compliance,  oxygen  levels  achieved  for 
VOC-controlled  gasoline  could  be  used 


to  meet  the  overall  annual  oxygen 
standard,  but  oxygen  levels  of  non- 
VOC-controlled  gasoline  could  not  be 
used  to  meet  the  2.1%  oxygen  standard 
for  VOC-controlled  gasoline. 

When  the  OPRG,  non-OPRG 
constraint  on  oxygen  averaging  and  the 
VOC-controlled,  overall  oxygen 
constraint  are  combined,  the  result  is 
four  separate  categories  of  reformulated 
gasoline  which  must  each  meet  the  per- 
gallon  or  average  oxygen  standard. 
These  are;  OPRG.  VOC-controlled;  non- 
OPRG,  VOC-controlled;  OPRG  overall; 
and  non-OPRG  overall. 

C.  Credit  trading 

Under  this  proposal,  credits  created 
from  reformulated  gasoline  which  on 
average  contains  more  than  2.1%  oxygen 
or  less  than  0.95%  benzene  may  be 
transferred  for  use  by  another  refinery 
or  importer  to  achieve  compliance  with 
the  oxygen  and  benzene  requirements. 
Credit  trading  is  explicitly  authorized 
for  oxygen  and  benzene  credits  by 
section  211(7)(b).  Under  today's 
proposal,  benzene  credits  may  not, 
however,  be  used  to  achieve  compliance 
with  the  toxics  emission  performance 
requirement,  with  the  result  that  oxygen 
or  benzene  credits  traded  away  or 
received  do  not  alter  a  refiner  or 
importer's  compliance  calculations  for 
toxics  emission  performance.  Moreover, 
oxygen  credits  from  non-VOC  controlled 
gasoline  may  not  be  used  to  meet  the 
oxygen  requirement  for  VOC-controlled 
gasoline.  In  addition,  oxygen  credits 
earned  from  OPRG  gasoline  may  not  be 
used  to  meet  the  oxygen  standard  for 
gasoline  designated  as  non-OPRG.  For 
example,  oxygen  credits  earned  from 
reformulated  gasoline  that  is  designated 
as  being  non-VOC-controlled  and  OPRG 
may  not  be  used  to  achieve  compHance 
for  the  category  of  gasoline  designated 
as  VOC-controlled  (either  OPRG  or  non- 
OPRG).  Oxygen  credits  earned  from 
gasoline  in  the  VOC-controlled 
categories  may,  however,  be  used  to 
achieve  compliance  with  the  overall 
oxygen  requirement,  so  long  as  the 
OPRG,  non-OPRG  designations  are  not 
crossed.  For  example,  credits  earned 
from  VOC-controlled,  non-OPRG 
gasoline  may  be  used  to  meet  the  overall 
oxygen  requirement  for  non-OPRG 
gasoline,  but  not  for  OPRG  gasoline. 

EPA  believes  that  the  reformulated 
gasoline  credit  program,  like  all  credit 
programs,  must  be  based  only  upon 
credits  which  are  validly  created.  In 
implementing  the  lead  phasedown  credit 
program,  EPA  identified  situations 
where  a  transfer  of  "credits  "  occurred, 
but  where  the  "credits"  were  not 
properly  created.  In  some  of  these 
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situations,  the  transferee  who  ultimately 
attempted  to  achieve  compliance  using 
the  bogus  credits  (and  who  may  have 
been  a  third  or  fourth  party  transferee) 
acted  in  good  faith,  paying  a  fair  price 
for  what  the  transferee  thought  were 
valid  credits.  Even  in  this  type  of 
situation,  however.  EPA  proposes  that 
bogus  credits  not  be  allowed  to  achieve 
compliance,  regardless  of  the  good  faith 
of  the  transferee.  The  risk  of  credits 
being  determined  bogus  should  be  on 
the  private  parties  to  a  transaction,  as 
treating  bogus  credits  as  valid  would 
lead  to  a  failure  to  achieve  the  oxygen 
and  benzene  standards  mandated  by  the 
Clean  Air  Act. 

The  best  protection  for  purchasers  of 
credits  against  the  possibility  that 
purchased  credits  are  bogus  is  to  use 


normal  business  methods  of  protection, 
such  as  dealing  with  reputable 
companies  and  requiring  contract 
clauses  which  protect  against  any 
liability  resulting  from  bogus  credits. 

EPA  has  included  in  its  proposed 
regulations  provisions  which  address 
this  area.  These  provisions  set  forth  the 
order  in  which  credits  are  to  be  used,  in 
situations  where  some  credits  are 
properly  created  and  some  are 
improperly  created.  The  properly 
created  credits  will  be  applied  first  to 
any  credit  transfers  before  the  transferor 
may  apply  any  credits  to  achieve  its 
own  compliance.  These  provisions  are 
not.  however,  intended  to  restrict 
persons  who  may  facilitate  trades 
between  credit  transferor  and 
transferee. 


H.  Example  o^ compliance  calculations 

This  section  seeks  to  illustrate  the 
proposed  method  for  calculating 
compliance  using  a  hypothetical  refinery 
which  produces  reformulated  gasoline 
for  both  VOC  Regions  1  and  2.  for  which 
no  adjusted  standards  are  in  effect, 
which  produces  gasoline  for  both  per- 
gallon  and  average  compliance,  which 
produces  some  reformulated  gasoline  for 
oxygenate  blenaing.  and  which 
produces  both  oxygenated  fuels  program 
reformulated  gasoline  and  non-OPRG, 
and  winter  and  summer  toxics  gasoline. 

This  hypo'heticai  refinery  produced  a 
total  of  six  batches  of  reformulated 
gasoline  or  RBOB  during  the  year  under 
consideration;  these  batches  are 
summarized  in  Table  VI-4. 


ABl 


-Specifications  for  Batches  of  Gasoline  Produced  by  h vpothetical  Refinery 
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1 
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No 
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2 

No 
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30 
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15 

-20 

0 

9/1 
250 
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2 

No 

No 
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average 

average 
per-gal 
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0 
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No 

1 
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No 
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80 
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1 
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00 
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80 

MO 
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6 
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2 
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No 
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ave'age 

Character:st'cs- 

RVP  (psi) 

n/a 

Toxics  (%  reductioni  '           
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Benzene  (%4 

0.80 

Oxvoenate  (%)        

2.7 

Running  Cornpliance  Calculation  * 

RVP  fVOC  Reoioo  ^)*        

-20 

RVP  rvOC  Reoioo  2) 

80 

Toxics '                                        

105 

Benzeoe '              

5 

Oxygen  (Non-OPRG;  VOC  only)  • 

-20 

Oxygen  (OPRG;  overall) — 

210 

•  Toxics  (%  reduction)  Is  calculaled  by  use  of  tt»  applicablo  summer  or  wmter  emtssion  model.  a  ,     ^ 

» RuvWig  co(Tiol«rK»  Is  caJcUated  as  complying  total  minus  actual  total  kx  RVP  arxl  benzene,  and  actual  total  mmus  co.Tpi,ing  total  lof  oxygen  ana  toxics 

emisS'O'^  >?''or-"ar..:-'> 

'  Rv^  ccnoiia'Tce  TVAajjrement  is  in  RVP-gallons. 

'  Torx,^  iiyo'^a'-^:-^  "wasurement  is  in  toxics  emissjon  reduction  percent-gallons 

»  Bef  :»^^  :>"c  ar»,e  '-measurement  is  in  benzene  content  percent-gallons  (by  volume).  .,        ,  ,        • 

'  OvT^-  n-^cxi^'xe  measuremert  is  m  oxygen  content  percent-gallons  (by  »»etgtit)  It  is  necessary  to  account  for  c-irge'^  maepe-dentty  in  lour  categones: 
MOC-cor--:'-'-:  #^0;  VOC-contro«ed.  non-OPRG;  overall  OPRG.  and  overa«  non-OPRG.  In  this  example,  however,  all  VOC-controlied  gasoline  aiso  is  non- 
OPRG,  so  ~^    I'M  oxygen  averages  account  lor  all  four  categones. 


Batch  1—100  gallons 

Following  its  production  of  batch  1  on 
March  1  the  refiner  for  the  hj'pothetical 
refinery  calculated  the  status  of  its 
compliance  with  the  reformulated 
gasoline  requirements  at  that  time.  It 
designated  this  batch  as  VOC-controUed 
for  VOC-Region  1.  and  indicated  the 
RVP  sandard  would  be  met  on  average. 
so  the  refiner  calculated  the  compliance 
total  RVP-gallons  using  the  7.1  psi 


average  compliance  standard  for  VOC- 
Control  Region  1  as  follows: 

Compliance  total  RVP- 
gallons  =  volume  X  RVP  standard 
=  100X7.1=710  RVP-gallons 

and  the  actual  total  RVP-gallons  for  that 
batch  as  follows: 

Actual  total  RVP-gallons  =  volume  *  RVP  for 
batch  =  100 X  7.3  =  730  RVP-gallons 

Because  actual  total  RVP-gallons  must 
be  less  than  or  equal  to  the  complying 


total  RVP-gallons  in  order  to  be  in 
compliance,  the  refiner  subtracted  the 
actual  total  from  the  complying  total, 
and  determined  it  had  a  deficit  20  RVP- 
gallons  following  batch  1. 

The  refiner  also  had  designated 
benzene  for  average  compliance  for 
batch  1.  so  it  calculated  the  benzene 
compliance  status  following  this  batch. 
The  complying  total  benzene  content 
percent-gallons  were  calculated  using 
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the  0  95''  st;;nddrd  for  averagp  benzene 
coiiipiidnce  as  follows: 

Compliance  total  t>enzene  percent- 
gallons  =  volume  X  benzene 
standard  =  100x0.95%=95  benzene 
percent-gallons 

and  the  actual  total  benzene  content 
percent-gallons  for  that  batch  as 
follows: 

Actual  total  benzene  percent- 
gallons  =  volume  X  benzene  for 
batch  =  100X0.90%  =  90  benzene  percent- 
gallons 

Because  the  benzene  actual  total  must 
be  less  than  or  equal  to  the  complying 
total  in  order  to  be  in  compliance,  the 
refiner  subtracted  the  actual  total  from 
the  complying  total,  and  determined  it 
was  a  positive  5  benzene  content 
percent-gallons  following  batch  1. 

Toxics  was  designated  for  average 
compliance  for  batch  1,  but  because  the 
toxics  emission  reduction  for  this  batch 
of  18.5%  was  equal  to  the  standard  for 
average  compliance  for  this 
characteristic,  the  refiner  knew  it  was 
even  for  toxics  emission  reduction- 
gallons  following  batch  1.  The  refiner 
calculated  the  toxics  emission  reduction 
for  this  batch  using  the  summer 
emission  model  since  the  gasoline  was 
designated  as  summer  toxics  gasoline. 

Lastly,  the  refmer  calculated  the 
status  of  his  oxygen  compliance,  which 
also  was  designated  for  average 
compliance  Because  batch  1  was 
designated  as  not  oxygen  program 
reformulated  gasoline,  and  was  VOC- 
controUed.  the  oxygen  tally  for  this 
batch  went  into  the  non-OPRG,  VOC- 
controUed  category.  In  addition,  because 
the  batch  was  not  designated  as 
reformulated  gasoline  for  oxygenate 
blending,  the  refiner  would  have  to 
account  for  the  oxygen  status  of  this 
batch  as  opposed  to  a  downstream 
oxygenate  blender.  The  complying  total 
oxygen  content  percent-gallons  was 
calculated  using  the  2.1%  standard  for 
average  compliance  as  follows: 

Compliance  total  oxygen  percent- 
gallons  -  volume  X  oxygen  averaging 
standdrd  =  100x2.1%  =  210  oxygen 
percent-gallons 

and  the  actual  total  oxygen  content 
percent-gallons  for  that  batch  was 
calculated  as  follows: 

Actual  total  oxygen  percent- 
gallons  =  volume  X  oxygen  content  of 
batch  =  100 X  2.3%  =  230  oxygen  percent- 
gallons 
Because  for  oxygen  actual  total  must  be 
greater  than  or  equal  to  complying  total 
in  order  to  be  in  compliance,  the  refiner 
subtracted  the  complying  total  from  the 
actual  total,  and  determined  it  was  a 
positive  20  oxygen  content  percent- 


gallons  for  the  non-OPRG,  VOC- 
controUed  category  following  batch  1. 

Batch  2—100  Gallons 

The  refiner  calculated  the  status  of  his 
compliance  following  batch  2.  This 
batch  also  was  designated  as  VOC- 
controlled  for  VOC-Region  2,  and  RVP 
again  was  designated  for  average 
compliance,  so  the  refiner  calculated  the 
compliance  total  RVP-gallons  using  the 
8.0  psi  average  compliance  standard  for 
VOC-Control  Region  2  as  follows: 

Compliance  total  RVP- 
gallons  =  volume  X  RVP 
standard  =  100  x  8.0  =  800  RVP-gallons 

and  the  actual  total  RVP-gallons  for  that 
batch  as  follows: 

Actual  total  RVP-gallons  =  volume  x  RVP  for 
batch  =  100  X  7.7  =  770  RVP-gallons 

Because  actual  total  RVP-gallons  must 
be  less  than  or  equal  to  the  complying 
total  RVP-gallons  in  order  to  be  in 
compliance,  the  refiner  subtracted  the 
actual  total  from  the  complying  total, 
and  determined  it  had  a  positive  30 
RVP-gallons  for  batch  2. 

Benzene  was  designated  for  average 
compliance  for  batch  2,  making  the 
benzene  calculations  as  follows: 

Compliance  total  benzene  percent- 
gallons  =  volume  X  benzene 
standard  =  100X0.95%  =  95  benzene 
percent-gallons 

and 

Actual  total  benzene  percent- 
gallons  =  volume  x  benzene  for  batch 
2  =  100x0.85%  =  85  benzene  percent- 
gallons 

The  refiner  subtracted  the  actual  total 
from  the  complying  total,  and 
determined  it  was  a  positive  10  benzene 
content  percent-gallons  for  batch  2  and 
a  net  positive  15  benzene  percent- 
gallons  for  batches  1  and  2. 

Toxics  was  designated  as  summer 
toxics  for  average  compliance  for  batch 
2.  so  the  refiner  calculated  the 
compliance  total  using  the  18.5% 
standard  as  follows: 
Compliance  total  toxics  reduction  percent- 
gallons  =  volume  X  18.5% 
standard  =  100  X  18.5%  =  1.850  toxics 
reduction  percent-gallons 

and  the  actual  total  toxics  reduction 
percent-gallons  as  follows: 

Actual  total  toxics  reduction  percent- 
gallons  =  volume  X  toxics  reduction 
percent  for  batch  =  100  X  18.3%  =  1.830 
toxics  reduction  percent-gallons 

For  toxics  compliance,  the  actual  total 
must  be  greater  than  or  equal  to  the 
compliance  total,  giving  the  refiner  a 
deficit  20  toxics  reduction  percent- 
gallons  (1,850-1,830=  -20)  following 
batch  2. 


For  batch  2,  oxygen  was  designated 
for  average  compliance,  as  not  OPRG, 
as  not  RBOB,  and  as  VOC-controlled. 
As  a  result,  the  refiner  included  the 
oxygen  for  this  batch  in  his  non-OPRG. 
VOC-controlled  category  accounting  as 
follows: 

Compliance  total  oxygen  percent- 
gallons  =  volume  x  oxygen  averaging 
standard  =  100x2.1  =210  oxygen  percent- 
gallons 

and 

Actual  total  oxygen  percent- 
gallons  =  volume  x  oxygen  content  of 
batch  =  100  X  1.7  =  170  oxygen  percent- 
gallons 

This  constituted  a  deficit  40  oxygen 
content  percent-gallons  (170-210=  -40) 
for  batch  2,  and  a  net  -20  oxygen 
content  percent-gallons  (non-OPRG, 
VOC-controlled)  for  batches  1  and  2. , 

Batch  3—250  Gallons 

Batch  3,  which  had  an  RVP  of  7.8  psi. 
was  designated  for  average  compliance 
and  was  designated  as  VOC-controlled 
for  VOC-Region  2.  so  the  refiner 
calculated  the  compliance  total  RVP- 
gallons  using  the  8.0  psi  average 
compliance  standard  for  VOC-Control 
Region  1  as  follows: 

Compliance  total  RVP- 
gallons  =  volume  X  RVP 
standard  =  250  X  8.0  =  2.000  RVP-gallons 

and  the  actual  total  RVP-gallons  for  that 
batch  as  follows: 

Actual  total  RVP-gallons  =  volume  x  RVP  for 
batch  =  250x7.e  =  l,950  RVP-gallons 

This  gave  the  refiner  a  positive  50  RVP- 
gallons  for  batch  3.  Moreover,  because 
batches  2  and  3  were  the  only  batches 
designated  by  the  refiner  as  VOC- 
controlled  for  Region  2.  the  80  RVP  net 
represented  the  overall  compliance 
calculation  for  the  refiner  for  RVP  for 
Region  2. 

Benzene  was  designated  for  average 
compliance  for  batch  3,  making  the 
benzene  calculations  as  follows: 

Compliance  total  benzene  percent 
gallons  =  volume  x  benzene 
standard  =  250x0  95%  =  237.5  benzene 

percent-gallons 

and 

Actual  total  benzene  percent- 
gallons  =  volume  X  benzene  for  batch 
2  =  250  X  0.92%  =  230  benzene  percent - 
gallons 

giving  the  refiner  a  positive  7.5  benzene 
percent-gallons  for  batch  3.  and  a  net 
22.5  benzene  gallons  for  batches  1.  2. 
and3(5-H0-(-7.5  =  22.5). 

The  toxics  reduction  for  batch  3  was 
18.1%,  and  was  designated  for  winter 
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toxics,  average  compliance,  making  the 
compliance  calculation  as  follows: 

Compliance  total  toxics  reduction  percent- 
gallons  =  volume  X  18.5%  standard  = 
250x18.5%  =  4.625  toxics  reduction 
percent-gallons 

and  I 

Actual  total  toxics  reduction  percent-gallons 
=  volume  X  toxics  reduction  percent  for 
batch  =  250X18.1=  4,525  toxics 
reduction  percent-gallons 

The  refiner  was  a  positive  100  toxics 
reduction  percent-gallons  for  batch  3 
(4,625  -  4.525  =  100).  and  a  net  80 
toxics  reduction  percent-gallons  for  the 
first  three  batches  (0  -(-  -20  -f  100  = 
80). 

Oxygen  was  designated  for  per-gallon 
compliance  for  batch  3  (and  complied 
with  the  2.0%  oxygen  per-gallon 
standard),  so  the  refiner  did  not  include 
batch  3  oxygen  in  his  compliance 
calculation. 

Batch  4—175  Gallons 

Batch  4  had  a  benzene  content  of  1.2%. 
the  compliance  calculation  of  which  was 
as  follows: 

Compliance  total  benzene  percent-gallons  = 
volume  X  benzene  standard  = 
175x0.95%  =  166.25  benzene  percent- 
gallons 

and  I 

Actual  total  benzene  percent-gallons  = 
.volume  X  benzene  for  batch  2  = 
175x1.2%  =  210  benzene  percent-gallons 

giving  the  refiner  a  negative  43.75 
benzene  percent-gallons  for  batch  4 
(166.25  -  210  =  -43.75).  and  a  net 
-21.25  benzene  gallons  for  the  first  four 
batches. 

Toxics  for  batch  4  was  designated  for 
per-gallon  compliance  (and  met  the 
13.5*  reduction  winter-time  toxics  per- 
gallon  standard),  so  the  refiner  did  not 
include  batch  4  toxics  reduction  in  his 
compliance  calculation. 

Oxygen  in  batch  4.  of  2./  ?«>.  was 
designated  for  average  compliance,  non- 
RBOB,  non-VOC-controlled.  but  was 
designated  as  OPRG.  As  a  result,  the 
refiner  included  the  oxygen  for  this 
batch  in  his  OPRG  overall  category 
accounting  as  follows: 

Compliance  total  oxygen  percent-gallons  = 
volume  X  oxygen  averaging  standard  = 
175x2.1%  =  367.5  oxygen  percent- 
gallons 

and 

Actual  total  oxygen  percent-gallons  = 
volume  X  oxygen  content  of  batch  = 
175x2.7%  =  472.5  oxygen  percent- 
gallons 

yielding  a  positive  105  oxygen  percent- 
gallons  for  the  refiner's  OPRG  overall 
oxygen  category  following  batch  4. 


Batch  5—200  Gallons 

Batch  5  was  designated  for  per-gallon 
compliance  for  benzene  (and  at  0.98% 
benzene  by  volume  met  the  10%  per- 
gallon  benzene  standard),  so  the  refiner 
did  not  include  batch  5  benzene  in  his 
compliance  calculation. 

The  toxics  reduction  for  batch  5  was 
18.2%,  and  was  designated  for  average 
compliance,  making  the  compliance 
calculation  as  follows: 

Compliance  total  toxics  reduction  percent- 
gallons  =  volume  X  18.5%  standard  = 
200x18.5%  =  3,700  toxics  reduction 
percent-gallons 

and 

Actual  total  toxics  reduction  percent-gallons 
=  volume  X  toxics  reduction  percent  for 
batch  =  200X18.2%  =  3.640  toxics 
reduction  percent-gallons 

yielding  a  positive  80  toxics  reduction 
percent-gallons  for  this  batch,  and  a  net 
140  toxics  reduction  percent-gallons 
through  batch  5. 

Batch  5.  which  has  a  zero  oxygen 
content  when  it  left  the  refinery,  was 
designated  as  RBOB.  As  a  result,  the 
oxygen  in  this  batch  would  be 
accounted  for  by  the  oxygenate  blender, 
and  the  refiner  did  not  include  it  in  his 
compliance  calculation. 

Batch  6—175  Gallons 

The  benzene  content  of  batch  5  was 
0.8%  and  was  designated  for  average 
compliance  for  this  characteristic, 
making  the  compliance  calculation: 

Compliance  total  benzene  percent-gallons  = 
volume  X  benzene  standard  = 
175x0.95%  =  166.25  benzene  percent- 
gallons 

and 

Actual  total  benzene  percent-gallons  = 
volume X  benzene  for  batch  2  = 
175x0.8%  =  140  benzene  percent-gallons 

yielding  a  positive  26.25  benzene 
percent-gallons  for  batch  6,  and  a  net  5 
benzene  percent-gallons  for  all  six 
batches.  This  figure  represented  the 
overall  compliance  figure  for  the  one 
year  benzene  averaging  period,  and 
indicated  compliance  for  this  refiner  for 
this  standard.  In  addition,  this  indicates 
the  refiner  has  generated  5  benzene 
credits  which  could  be  transferred  to 
another  refinery  or  importer  for  use  in 
achieving  compliance  with  the  benzene 
standard. 

The  toxics  reduction  for  batch  6  was 
18.3%.  and  was  designated  for  average 
compliance,  making  the  compliance 
calculation  as  follows: 

Compliance  total  toxics  reduction  percent- 
gallons  =  volume  X  18.5%  standard  = 
175X18.5%  =  3.237.5  toxics  reduction 
percent-gallons 


and 

Actual  total  toxics  reduction  percent-gallons 
=  volume  X  toxics  reduction  percent  for 
batch  =  175X18.3  =  3.202.5  toxics 
reduction  percent-gallons 

yielding  a  negative  35  toxics  reduction 
percent-gallons  for  this  batch,  and  a  net 
positive  105  toxics  reduction  percent- 
gallons  for  all  six  batches.  This 
represents  compliance  with  the  toxics 
reduction  standard  for  the  refiner  for  the 
one  year  toxics  averaging  period. 

Batch  6  had  a  2.7%  oxygen  content, 
was  designated  for  average  compliance 
and  in  the  OPRG  overall  category 
(because  this  batch  was  non-VOC- 
controlled).  Compliance  was  calculated 
as  follows: 

Compliance  total  oxygen  percent-gallons  = 
volume  X  oxygen  averaging  standard  = 
175x2.1%  =  367.5  oxygen  percent- 
gallons 

and 

Actual  total  oxygen  percent-gallons  = 
volume  X  oxygen  content  of  batch  = 
175x2.7%  =  472.5  oxygen  percent- 
gallons 

yielding  a  positive  105  oxygen  percent- 
gallons  in  the  OPRG  overall  oxygen 
category  for  this  batch,  and  an  overall 
positive  210  OPRG  oxygen  percent- 
gallons.  This  indicates  the  refiner  is  in 
compliance  for  this  category,  and  has 
generated  210  oxygen  credits  for  the 
OPRG  category,  the  refiner  could 
transfer  the  OPRG  overall  oxygen 
credits  to  another  refinery  or  party  for 
use  in  achieving  the  oxygen  standard  for 
OPRG  overall-designated  gasoline. 

The  net  oxygen  compliance 
calculation  for  the  non-OPRG.  VOC- 
controlled  category  includes  only 
batches  1  and  2,  and  is  a  negative  20 
oxygen  percent-gallons.  Because  OPRG 
overall  oxygen  credits  may  not  be  used 
to  achieve  compliance  for  non-OPRG. 
VOC-controlled  gasoline,  the  refiner 
could  not  apply  the  210  OPRG  overall 
oxygen  credits  to  offset  this  non-OPRG. 
VOC-controlled  oxygen  deficit.  As  a 
result,  it  would  be  necessary  for  this 
refiner  to  acquire  20  non-OPRG,  VOC- 
controlled  oxygen  credits  generated  by 
another  refinery,  importer,  or  oxygenate 
blender  in  order  to  achieve  compliance 
C'^r  'his  category. 

\  U  Compliance  Record  Kerpirg  and 
Rppiirting  Requirements 

A.  Record  keeping  requirements 

EPA  is  proposing  that  all  parties  in  the 
gasoline  distribution  network  who  are 
involved  with  reformulated  gasoline  in 
any  manner,  from  its  production  to  its 
sale  at  retail  outlets,  should  be  required 
to  maifitain  certain  records.  The  scope 
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of  the  records  retention  requirement  for 
each  type  of  party,  and  therefore  the 
cost  to  the  party,  reflects  that  party's 
opportunity  to  alter  the  quality  of 
reformulated  gasoline. 

Refiners,  importers  and  oxygenate 
blenders  are  required  to  maintain 
records  which  are  adequate  to  allow 
independent  auditors  and  EPA 
inspectors  to  determine  if  gasoline 
classified  as  reformulated  in  fact  met  all 
reformulated  gasoline  requirements,  and 
in  the  case  of  reformulated  gasoline 
blendstock  for  oxygenate  blending, 
whether  the  required  quality  assurance 
programs  were  properly  carried  out. 

All  regulated  parties,  including 
refiners,  importers,  and  oxygenate 
blenders,  as  well  as  retailers  and  all 
types  of  distributors,  are  required  to 
maintain  records  of  the  product  transfer 
documentation  which  must  be 
transferred  with  all  reformulated 
gasoline.  These  records  are  important  in 
the  case  of  gasoline  found  downstream 
of  the  refinery  that  does  not  conform  to 
the  reformulated  gasolme  requirements. 
EPA's  proposed  regulations  create 
presumptive  liability  for  most  parties  in 
the  gasolme  distribution  network  for  the 
gasoline  found  in  violation,  from  the 
refinery  to  the  point  of  violation.  Product 
transfer  documents  reveal  at  least  who 
had  transferred  which  gasoline  to 
whom,  which  may  assist  EPA  in 
determining  the  cause  of  the  violation. 

It  has  been  EPA's  experience  in 
enforcing  the  lead  contamination 
regulations,  40  CFR  §§  80.22-23,  and  the 
volatility  regulations.  40  CFR  80.27-28. 
that  some  parties  are  unwilling  to  reveal 
to  EPA  some  or  all  of  their  gasoline 
suppliers,  and  that  othf:;r  parties  have 
incomplete  information  about  the 
specifics  of  gasoline  transfers  (e.g., 
volumes,  dates,  properties  of  gasoline). 
This  is  caused  m  somr  cases  by  a 
retailer  who  has  purchased  gasoline  on 
the  spot  market  even  though  that  retailer 
has  an  exclusive  supply  requirement 
with  one  distributor,  making  the  retailer 
unwilling  to  reveal  what  a.Tiounts  to  a 
contract  violation.  The  proposed 
requirement  that  transfer  documents  be 
maintained  will  cure  this  problem,  or 
will  create  separate  penalties  for  a  party 
who  IS  unwilling  to  reveal  its  gasoline 
suppliers. 

In  addition  to  product  transfer 
documents,  ail  regulated  parties  are 
required  to  maintain  records  of  quality 
assurance  [QA]  programs  they  conduct. 
These  programs  iexcept  for  certain 
required  QA  programs  for  refiners, 
importers,  and  oxygenate  blenders)  are 
not  mandatory,  but  are  a  required 
defense  element  if  a  violation  is  found. 
This  records  retention  requirement  will 
enable  EPA  to  mo^e  effectively  evaluate 


such  quality  assurance  programs  when 
violations  are  documented. 

B.  Reporting  requirements 

EPA  is  proposing  that  refiners, 
importers,  and  oxygenate  blenders 
submit  periodic  reports  to  EPA.  EPA's 
proposal  is  that  reports  be  filed  by 
January  31  of  each  year  to  demonstrate 
compliance  with  toxics  emission 
performance  and  benzene  and  oxygen 
content  (outside  of  the  VOC  averaging 
period)  requirements  for  the  previous 
calendar  year,  and  that  reports  must  be 
filed  by  October  15  of  each  year  to 
demonstrate  compliance  with  RVP  and 
oxygen  requirements  for  VOC- 
controUed  reformulated  gasoline. 

EPA  also  is  proposing  that  interim 
toxics,  benzene  and  oxygen  reports  be 
filed  by  April  30.  July  31,  and  October  31 
of  each  year  to  cover  the  prior  calendar 
quarter.  These  interim  reports  would  not 
demonstrate  compliance  with  averaging 
requirements  for  these  parameters,  per 
se,  because  compliance  is  based  upon 
averages  over  the  entire  yearly 
averaging  period.  For  example,  a 
company  could  have  produced  or 
imported  gasoline  during  any  quarter 
which  on  average  has  less  than  the 
annual  average  standard  for  toxics 
emission  performance  reduction,  and 
still  meet  this  standard  over  the  entire 
year.  The  advantage  of  interim  reports  is 
that  they  compel  regulated  parties  to 
monitor  the  status  of  their  annual 
compliance  during  the  course  of  the 
year.  Most  companies  probably  would 
do  so  anyway,  which  would  make  the 
incremental  cost  of  the  interim  reporting 
requirement  small.  In  addition,  the 
interim  reports  would  allow  EPA  to 
monitor  the  status  of  compliance  during 
the  course  of  a  year.  In  the  event  a 
particular  regulated  party's  interim 
reports  indicate  one  or  more  parameter 
is  falling  significantly  short  of  the 
averaged  standards.  EPA  may  be  able  to 
take  actions  to  prevent  violations 
instead  of  merely  reacting  to  violations 
after  they  occur. 

EPA  is  proposing  that  annual  reports 
be  filed  for  reformulated  gasoline  which 
meets  standards  on  a  per-gallon  basis. 
Such  reports  on  per-gallon  compliance 
gasoline  would  allow  EPA  to  monitor 
the  overall  production  and  importation 
of  reformulated  gasoline  and  to  better 
gauge  its  volumes  and  distribution.  In 
addition,  these  reports  would  compel  a 
regulated  party  to  assert,  in  an  officially 
signed  and  sworn  document,  that  the 
gasoline  in  fact  met  standards  on  a  per- 
gallon  basis.  A  party  who  knowingly 
makes  such  a  statement,  if  it  is  false, 
may  be  hable  for  criminal  as  well  as 
civil  penalties.  As  a  result.  EPA  believes 
that  requiring  such  affirmative  act 


would  result  in  some  parties  using 
greater  care  in  ascertaining  whether 
reformulated  gasoline  that  is  produced 
or  imported  in  fact  meets  per-gallon 
standards. 

VIII.  Inability  to  Produce  Conforming 
Gasoline  in  Extraordinary 
Circumstances 

EPA  is  proposing  that  in  appropriate 
extreme  and  unusual  circumstances 
(e.g..  a  natural  disaster  or  Act  of  God) 
that  are  clearly  outside  the  control  of  a 
refiner,  importer,  or  oxygenate  blender 
and  that  could  not  have  been  avoided 
by  the  exercise  of  prudence,  diligence, 
and  due  care.  EPA  may  permit  a  refiner, 
importer,  or  oxygenate  blender,  for  a 
brief  period,  to  distribute  gasoline  that 
does  not  meet  the  requirements  for 
reformulated  gasoline. 

Under  EPA's  proposed  regulatory 
language.  EPA  would  as  a  matter  of 
enforcement  policy,  allow  the 
distribution  of  noncomplying  gasoline 
provided  that  (1)  It  is  in  the  public 
interest  to  do  so  (i.e..  distribution  of  the 
nonconforming  gasoline  is  necessary  to 
meet  projected  shortfalls  that  cannot 
otherwise  be  avoided);  (2)  the  refiner, 
importer,  or  oxygenate  blender  (a) 
exercised  prudent  planning  and  was  not 
able  to  avoid  the  violation  and  has 
taken  all  reasonable  steps  to  minimize 
the  extent  of  the  nonconformity:  (b)  can 
show  how  the  requirements  for 
reformulated  gasoline  will  be 
expeditiously  achieved;  (c)  agrees  to 
make  up  air  quality  associated  with  the 
nonconforming  gasoline,  where 
practicable;  and  (d)  pays  to  the  U.S. 
Treasury  an  amount  equal  to  the 
economic  benefit  of  the  nonconformity 
minus  the  amount  expended  in  making 
up  the  loss  in  air  quality. 

IX.  Conventional  Gasoline  Marker 

EPA  is  proposing  that  all  conventional 
gasoline  be  marked  with  a  marker  by 
the  refiner  at  the  refinery  or  ly  the 
importer  at  the  point  of  importation  to 
allow  its  detection  if  it  is  sold  in  a 
covered  area.  Persons  downstream  of 
the  refinery  or  import  facility  would  be 
required  to  conduct  quality  assurance 
programs  to  test  conventional  gasoline 
for  the  presence  of  the  marker  and 
reformulated  gasoline  for  the  absence  of 
a  marker. 

EPA  is  proposing  use  of  the  marker 
phenolphthalein.  This  chemical  has  been 
chosen  because  it  satisfies  most  of  the 
requirements  EPA  believes  are 
important  for  a  tracer.  Phenolphthalein. 
CisHuO*.  in  its  pure  form  is  a  white 
solid  which  is  soluble  in  methanol, 
water  and  gasoline.  Phenolphthalein  is 
non-toxic,  is  legal  for  use  in  gasoline 
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under  section  211(f)(1)  of  the  Qean  Air 
Act,*'  and  does  not  have  an  adverse 
impact  on  vehicle  exhaust  or 
evaporative  emission.  It  is  easily  tested, 
readily  available  to  the  industry,  and 
easily  introduced  at  the  refinery  in 
known  concentrations. 

Under  EPA's  proposal, 
phenolphthalein.  which  costs 
approximately  $10  per  pound,  would  be 
added  to  conventional  gasoline  at  the 
rate  of  1  part  per  million.  At  this  rate, 
one  pound  of  phenolphthalein  would 
treat  SO.OCt)  barrels  of  gasoline,  at  a  cost 
of  S0.00004  per  gallon. 

The  presence  of  phenolphthalein  in 
gasoline  may  be  detected  in  the  field 
using  a  simple  screening  test,  which 
involves  adding  one  teaspoon  of  a  Ph 
negative  water-based  reagent  (e.g..  a 
mixture  of  washing  soda  and  water)  to  a 
quart  sample  of  gasoline.  For  gasoline 
which  contains  more  than  one  percent 
ethanol.  an  additional  step  of  adding 
one  crystjl  cf  lye  to  the  sample  is 
necessarj'.  A  pink  color  at  the  bottom  of 
the  sample  indicates  the  presence  of 
phenolphthalein.  This  screening  test 
would  allow  detection  of 
phenolphthalein  in  concentrations  as 
low  as  .50  ppb.  which  allows  detection  in 
the  field  of  as  little  as  five  percent 
marked  conventional  gasoline  in 
reformulated  gasoline. 

An  additional  quantitative  laboratory 
procedure  is  being  proposed  for 
phenolphthalein  in  gasoline.  Under 
EPA's  proposed  scheme,  the  field  color 
screen  would  be  used  to  indicate  the 
presence  of  the  marker  (and.  therefore, 
the  presence  of  conventional  gasoline), 
and  the  laboratory  procedure  would  be 
used  to  establish  the  precise 
concentration. 

EPA  is  proposing  that  all  persons  in 
the  gasoline  distribution  network  be 
responsible  for  requirements  relating  to 
the  marker,  with  the  exception  of 
retailers  and  wholesale  purchaser- 
consume!  s  not  located  in  covered  areas. 
As  a  consequence,  EPA  intends  to 
conduct  compliance  inspections  at  all 
points  in  the  gasoline  distribution 
network.  Specifically,  gasoline  refineries 
and  importers  will  be  inspected  and 
audited  to  monitor  compliance  wilh  the 
requirement  that  the  marker  was  added 
to  all  conventional  gasoline  produced  or 
imported.  EPA  will  inspect  persons 
downstream  from  refiners  and  importers 
to  monitor  for  the  absence  of  the  marker 
from  reformulated  gasoline  and  the 


<•  The  Clean  Air  Act  requires  that  additives  to 
gasohne  be  substantially  similar  to  those  used  in 
certifying  vehicles.  The  term  "substantially  similar" 
has  been  interpreted  for  unleaded  gasoline  at  56  FR 
5352,  (February  11. 1991). 


presence  of  the  marker  in  conventional 
gasoline. 

EPA  requests  comments  as  to  the 
suitability  of  phenolphthalein  for  use  as 
a  marker  for  conventional  gasoline,  and 
whether  any  other  single  additive  may 
be  more  suitable  for  this  use.  EPA 
believes  that  the  necessary  properties 
for  a  marker  are  that  it  should  be  easy  to 
detect  in  the  field  in  low  concentrations; 
be  difficult  to  remove  from  gasoline;  be 
readily  available  and  inexpensive;  be 
non-proprietary  (including  the  marker 
and  any  chemicals  or  methods  used  in 
its  detection);  be  non-toxic;  and  not 
cause  gasoline  to  violate  the 
"substantially  similar"  requirements  of 
section  211(f)(1)  of  the  Clean  Air  Act. 

X.  Blendstock.  Export,  and  Storage 
Issuer 

Selling  or  dispensing  conventional 
gasoline  by  any  person  for  resale  in  any 
covered  area  without  segregating  such 
gasoline  from  reformulated  gasoline  and 
clearly  marking  such  conventional 
gasoline  as  "conventional  gasoline,  not 
for  sale  to  ultimate  consumer  in  a 
covered  area"  is  specifically  prohibited 
by  section  211(k){5)  of  the  Clean  Air  Act. 
EP.A  therefore  proposes  that 
conventional  gasoline  be  labeled  on  the 
product  transfer  documentation  as 
prescribed  by  the  Act,  as  well  as 
marked  with  a  tracer  (described  above). 
In  certain  limited  situations,  however, 
certain  petroleum  product  which  is  not 
reformulated  gasoline  may  not  require 
the  marker  and  might  have  a  legitimate 
presence  within  a  covered  area.  These 
limited  situations  include  gasoline 
which  is  intended  for  export  and 
product  which  is  blendstock. 

Gasoline  which  is  intended  for  export, 
and  thus  is  not  sold  or  dispensed  for 
resale  in  a  covered  area  is,  by  statute, 
not  covered  by  the  reformulated 
gasoline  requirements.  Under  the 
proposed  rule,  however,  EPA  will 
presume  that  all  gasoline  found  within 
the  United  States  is  being  offered  for 
sale  in  the  United  States,  unless  the 
gasoline  is  segregated  and  the 
paperwork  which  accompanies  the 
gasoline  clearly  indicates  that  the 
gasoline  is  solely  for  export. 

In  addition.  EPA  is  proposing  that  all 
petroleum  product  found  at  terminals  be 
classified  as  "gasoline"  and  not  as 
blendstock  unless  (1)  the  product  is 
segregated;  (2)  the  accompanying 
paperwork  clearly  identifies  the  product 
as  (a)  blendstock  which  does  not  comply 
with  requirements  for  reformulated  or 
(b)  RBOB  which  will  comply  with  the 
requirements  for  reformulated  gasoline 
subsequent  to  the  addition  of  the  proper 
type  and  volume  of  oxygenate  or  (c) 
conventional  gasoline;  and  (3)  some 


aspect  of  the  product's  quality  makes 
the  product  unsuitable  for  use  as 
gasoline  (e.g..  the  product's  octane  is 
outside  the  normal  range  for  gasoline). 
These  presumptions  are  necessary  to 
prevent  the  exemptions  from  the 
requirements  for  exports  and 
blendstocks  from  being  misused. 

Gasoline  which  is  not  reformulated 
but  which  is  intended  for  sale  outside 
any  covered  area  may  properly  be 
present  in  a  covered  area  if  the  gasoline 
was  produced  at  a  refinery  wi'hin  the 
covered  area  for  shipment  outside  the 
covered  area  or  is  being  trans-shipped 
through  the  covered  area.  EPA's 
proposal  assumes  that  all  gasoline  found 
inside  a  covered  area  is  intended  for 
sale  in  that  covered  area,  however, 
unless  the  gasoline  is  segregated,  the 
accompanying  paperwork  clearly 
identifies  the  gasoline  as  conventional 
and  not  for  sale  in  any  covered  area, 
and  the  gasoline  contains  the  required 
marker.  When  violations  are  found  at  a 
retail  outlet  or  wholesale  purchaser- 
consumer  facility  the  above-described 
defenses  will  not  be  available  because 
the  gasoline  has  reached  its  ultimate 
destination.  The  gasoline  is  now  cleariy 
intended  for  sale  to  ultimate  consumers 
at  retail  outlets  and  the  wholesale 
purchaser-consumer  has  purchased  the 
gasoline  only  for  its  ov;n  use  and. 
therefore,  is  the  ultimate  consumer  of 
the  gasoline. 

XI.  Prohibitions,  Liabilities,  and 
Defenses 


A.  Prohibitions 

Section  211(k)(.5)(A)  of  the  Clean  Air 
Act  prohibits  "[t)he  sale  or  dispensing 
by  any  person  of  conventional  gasoline 
to  ultimate  consumers  in  any  covered 
area."  Section  211(k)(5)(B)  of  the  Act 
prohibits  the  sale  or  dispensing  "of 
conventional  gasoline  for  resale  in  any 
covered  area,  without  (i)  segregating 
such  gasoline,  and  (ii)  clearly  marking 
such  conventional  gasoline  as 
'conventional  gasoline,  not  for  sale  to 
[an]  ultimate  consumer  in  a  covered 
area.'  "  In  addition,  section  211[k)(.=;) 
provides  that  a  party  who  "purchases 
properiy  segregated  and  marked 
conventional  gasoline  and  thereafter 
labels,  represents,  or  wholesales  such 
gasoline  as  reformulated  gasoline  shall 
also  be  in  violation  of  this  subsection." 

In  addition  to  these  statutory 
prohibitions,  which,  in  effect,  prohibit 
the  sale  of  conventional  gasoline  for  use 
in  any  covered  area,  the  proposed 
regulations  contain  other  prohibitions 
designed  to  ensure  that  the  goals  of  the 
reformulated  gasoline  program  are 
achieved.  For  example,  the  regulations 
prohibit  gasoline  from  being  represented 
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as  reformulated  unless  it  meets  the 
specifications  of  a  reformulated  gasoline 
certification  and  meets  applicable 
niaximums  and  minimums.  The 
regulations  also  impose  restrictions  on 
reformulated  gasoline  relating  to  time  or 
place  of  use  (e.g..  VOC-controlled 
gasoline  must  be  sold  during  the  high 
ozone  season,  and  must  meet  the 
requirements  for  the  appropriate  VOC- 
Controi  Region).  In  addition,  the 
regulations  prohibit  the  combining  of 
reformulated  gasoline  blendstock  for 
oxygenate  blending  (RBOB)  with  any 
other  gasoline  or  blendstock  unless  it  is 
blended  with  the  proper  type  and 
amount  of  oxygenate,  and  they  prohibit 
RBOB  from  being  represented  as 
reformulated  gasoline  until  such 
blending  occurs. 

B.  Liabilities 

EPA  is  proposing  that  when  a 
violation  of  any  of  the  prohibitions 
involving  the  nature  of  gasoline 
(properties,  time/place  of  use,  etc.)  is 
found  at  a  facility,  the  facility  operator 
should  be  presumed  liable  for  that 
violation.  In  addition,  EPA  is  proposing 
that  each  person  in  the  gasoline 
distribution  network  upstream  from  that 
facility  should  also  be  presumed  liable 
for  the  violation.  This  regulatory  scheme 
closely  follows  the  liability  regulations 
for  lead  contamination  (40  CFR  80.21-23) 
and  volatility  (40  CFR  80.27-28). 

The  rationale  for  presuming  liability 
not  only  on  the  part  of  the  operator  of 
the  facility  where  the  violation  is  found, 
but  also  on  the  part  of  the  upstream 
parties,  is  that  any  of  these  parties  could 
have  caused  the  violation.  For  example, 
if  gasoline  containing  the  conventional 
gasoline  marker  is  found  being  offered 
for  sale  at  a  retail  outlet  in  a  covered 
area,  this  violation  could  be  the  result  of 
actions  by  any  person  from  the  refiner/ 
importer  through  the  retailer:  The 
retailer  could  have  purchased 
conventional  gasoline  and  relabeled  it 
as  reformulated:  a  distributor  could  have 
relabeled  conventional  gasoline  as 
reformulated  and  sold  it  to  the  retailer 
as  such;  a  pipeline  could  have  mixed 
conventional  gasoline  with 
reformulated,  thereby  rendering  the 
mixture  outside  the  definition  of 
reformulated;  or  the  refiner  could  have 
shipped  gasoline  represented  to  be 
reformulated  when  the  gasoline  in  fact 
was  conventional. 

When  a  violation  is  found,  the 
preferable  approach  would  be  for  EPA 
to  establish  the  person  who  caused  the 
violation  at  the  time  of  the  inspection 
and  to  hold  only  that  person  liable  for 
the  violation.  In  practice,  however,  this 
approach  usually  is  not  possible.  In  a 
program  like  reformulated  gasoline,  it 


probably  will  be  necessary  to  ship 
gasoline  samples  to  a  laboratory  for 
testing  to  determine  if  the  gasoline 
meets  requirements,  a  process  which 
takes  a  minimum  of  several  days.  As  a 
result,  the  inspectors  will  not  know  at 
the  time  of  an  inspection  if  there  is  a 
violation.  By  the  time  test  results 
indicating  a  violation  are  completed,  the 
EPA  inspectors  will  have  traveled  away 
from  the  facility,  making  it  impracticable 
for  the  inspectors  to  conduct  the  in- 
depth  follow-up  necessary  to  determine 
the  cause  of  the  violation. 

Moreover,  even  if  inspectors  know  at 
the  time  of  an  inspection  that  a  violation 
exists,  it  is  not  always  possible  to 
establish  the  cause  of  the  violation.  For 
example,  a  field  screen  test  for  gasoline 
volatility,  which  inspectors  are  able  to 
conduct  during  an  inspection  at  a 
gasoline  facility,  gives  a  fairly  reliable 
indication  of  whether  gasoline  meets  the 
volatility  requirements.  It  has  been 
EPA's  experience  in  enforcing  the 
volatility  requirements,  however,  that 
even  given  this  knowledge  the 
inspectors  are  often  unable  to  determine 
the  cause  of  a  violation,  for  a  variety  of 
reasons:  relevant  records  may  not  be 
available;  employees  who  are  present 
may  not  have  necessary  knowledge;  the 
violation  could  have  been  caused  at  a 
facility  hundreds  (or  thousands)  of  miles 
away;  or  the  companies  involved  may 
not  cooperate  with  the  EPA  inspectors. 

The  regulatory  device  of  presuming 
liability  on  the  part  of  each  person  who 
may  have  been  responsible  for  a 
violation  resolves  this  dilemma  by 
placing  the  burden  of  establishing  the 
cause  of  the  violation  on  those  persons 
who  are  in  the  best  position  to  do  so; 
i.e.,  the  persons  who  actually  produced, 
imported,  sold,  offered  for  sale, 
dispensed,  supplied,  offered  for  supply, 
stored,  transported,  or  caused  the 
transportation  of  the  gasoline  (referred 
to  collectively  in  this  preamble  as 
persons  "involved  with"  the  gasoline). 
This  presumption  of  liability  may  be 
overcome  by  each  party,  however,  as 
discussed  in  the  next  section  of  this 
preamble. 

The  presumptive  liability  for  parties 
upstream  from  a  facility  found  in 
violation  includes  each  party  who  was 
involved  with  any  of  the  gasoline 
contained  in  the  storage  tank  found  in 
violation.  For  example,  if  a  gasoline 
storage  tank  at  a  retail  outlet  containing 
gasoline  represented  to  be  reformulated 
is  found  to  contain  the  conventional 
gasoline  marker,  each  distributor  who 
supplied  any  of  the  gasoline  contained 
in  that  storage  tank  would  be  presumed 
liable.  This  would  include  the  distributor 
for  the  most  recent  delivery,  and  unless 


the  storage  tank,  was  empty  at  Itie  t^me 
of  that  delivery  (which  is  almost  never 
the  case),  the  distributors  for  the  several 
previous  deliveries.  These  additional 
distributors  are  also  presumed  liable 
because  the  gasoline  contained  in  the 
storage  tank  on  the  day  of  the  inspectiori 
is  to  some  extent  a  mixture  of  the 
gasoline  delivered  over  the  previous 
several  deliveries. 

Carriers  are  a  sub-category  of 
distributors  that  do  not  take  title  to  the 
product  they  store  or  transport.  As  a 
result  of  this  distinction,  liability 
presumptions  for  carriers  traditionally 
have  been  different  from  those  of  other 
distributors  under  40  CFR  part  80 
enforcement  schemes.  For  example, 
under  the  volatility  regulations,  carriers 
are  presumed  liable  only  for  violations 
found  at  the  carriers  facility,  whereas 
all  other  parties  (e.g.,  distributors  and 
refiners)  are  presumed  liable  when  a 
violation  is  found  downstream  from  the 
party. 

EPA  believes  that  under  the 
reformulated  gasoline  program, 
however,  carriers  should  be  treated 
equally  with  other  parties  who  store  or. 
transport  reformulated  gasoline,  and 
who  thereby  have  opportunities  to  cause 
violations.  Under  EPA's  proposal, 
therefore,  carriers  who  stored  or 
transported  gasoline  upstream  from  a 
facility  found  in  violation  would  be  held 
presumptively  liable  for  the  violation. 

C.  Defenses 

EPA's  proposed  regulations  include 
defenses  for  each  party  who  is 
presumed  liable  for  a  violation.  These 
defenses  require  that  a  party  presumed 
liable  show  it  did  not  cause  the 
violation,  that  the  product  transfer 
documents  for  its  gasoline  met 
applicable  requirements,  and  that  the 
party  had  an  on-going  quality  assurance 
program  for  its  gasoline.  In  the  case  of 
violations  found  at  facilities  identified 
by  a  refiner's  brand  name,  the  refiner  is 
also  required  to  impose  certain 
obligations  on  persons  involved  with  the 
refiner's  branded  gasoline,  which  are 
intended  to  ensure  that  the  gasoline 
meets  all  requirements. 

The  first  defense  element,  that  the 
party  show  it  did  not  cause  the 
violation,  is  best  accomplished  by 
establishing  the  cause  of  the  violation, 
and  that  this  cause  was  the  fault  of 
another  person.  A  party  who  was 
involved  with  the  gasoline  found  in 
violation,  and  who  had  some  business 
relationship  with  the  other  parties 
involved  with  the  gasoline,  is  in  the  best 
position  to  investigate  the  facts  and 
ascertain  the  cause  of  the  violation.  It 
has  been  EPA's  experience  in  enforcing 
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other  gasoline  quality  regulations  that 
the  parties  involved  with  the  gasoline 
(and  who  are  each  thereby  presumed 
liable  and  have  these  same  defense 
requirements)  often  will  work 
collectively  to  ascertain  who  among 
them  caused  the  violation  and  thereby 
establish  who  did  not  cause  the 
violation. 

If  a  party  is  unable  to  determine  the 
actual  cause  of  a  violation,  it  may  be 
able  to  meet  this  defense  element 
through  circumstantial  evidence 
indicating  that  it  could  not  have  caused 
the  violation.  Evidence  of  the  other  two 
defense  elements  (transfer  documents 
showing  all  relevant  gasoline  met 
requirements  and  a  quality  assurance 
program)  could  be  presented  as  part  of 
this  showing. 

In  the  case  of  a  refiner,  sampling  and 
testing  results  showing  that  the  gasoline 
met  requirements  at  the  time  it  left  the 
refinery  normally  would  constitute 
strong  circumstantial  evidence  that  the 
refiner  did  not  cause  the  violation.  This 
type  of  testing  evidence  would  not  be 
conclusive  in  all  cases,  however, 
because  the  refiner  could  have  been 
responsible  for  the  violation  as  a  result 
of  actions  which  occurred  dovoistream. 
For  example,  a  refiner  could  ship  to  its 
own  downstream  terminal  two  products, 
one  VOC-controlled  and  one  not  VOC- 
controlled,  intended  for  use  at  different 
times.  If  these  products  become 
commingled  after  leaving  the  refinery, 
the  product  intended  for  the  VOC 
control  period  could  be  in  non- 
compliance. The  refiner  thus  could  have 
"caused"  this  violation  even  though  the 
product  was  in  compliance  when  it  left 
the  refinery.  This  logic  would  apply 
equally  to  violations  found  downstream 
from  importers  and  oxygenate  blenders. 
For  any  distributor,  reseller,  or  carrier, 
other  strong  evidence  that  it  did  not 
cause  the  violation  would  be  test  results 
showing  that  the  relevant  gasoline  met 
applicable  standards  when  one  of  these 
parties  delivered  it  to  the  next  parties  in 
the  distribution  chain.  For  a  retailer  or 
wholesale  purchaser-consumer,  test 
results  showing  that  the  gasoline  in  its 
storage  tank  was  in  compliance  at  the 
beginning  of  the  control  period  is 
evidence  that  it  did  not  cause  the 
violation  by  mixing  gasoline  appropriate 
for  different  time  periods.  For  example, 
in  a  case  where  gasoline  violating  the 
VOC-control  requirements  is  found 
during  the  high  ozone  season  at  a  retail 
outlet,  the  retailer  could  show  he  did  not 
cause  this  violation  by  failing  to  replace 
non-VOC-controIled  gasoline  in  the 
storage  tank  with  VOC-controlled  in 
advance  of  the  high  ozone  season  if  he 
had  test  results  for  gasoline  sampled  on 


June  1  showing  that  the  gasoline  met 
VOC-control  requirements  on  that  dale. 
Evidence  accounting  for  all  gasoline 
received  and  dispensed,  and  evidence 
establishing  that  the  distributor 
represented  all  gasoline  received  met 
applicable  requirements,  would  also 
assist  a  retailer  in  showing  it  did  not 
cause  the  violation. 

The  second  element  of  the  defense  is 
the  requirement  that  all  product  transfer 
documents  for  all  relevant  gasoline  met 
applicable  requirements.  For  the 
operator  of  the  facility  found  in 
violation,  this  would  require  product 
transfer  documents  covering  all  of  the 
gasoline  contained  in  the  storage  tank 
found  in  violation,  including  a  sufficient 
number  of  previous  deliveries  to  account 
for  any  product  mixing  that  may  have 
occurred  in  the  tank.  For  example,  if  a 
100.000  bbl  capacity  terminal  storage 
tank  containing  50,000  bbls  is  found  to 
violate  the  benzene  maximum  standard, 
the  distributor  who  operates  the 
terminal  would  be  required  to  produce 
product  transfer  documents  covering  his 
receipt(s)  of  all  gasoline  which 
comprised  the  50,000  bbls.  In  addition,  if 
the  storage  tank  contained  any  gasoline 
at  the  time  the  50.000  bbls  was  received 
(e.g.,  a  tank  "heel"),  the  product  transfer 
documents  for  this  additional  gasoline 
must  also  be  produced. 

The  product  transfer  documentation 
requirement  is  for  all  relevant  gasoline, 
which  requires  a  party  to  account  for  all 
of  the  gasoline.  In  order  to  show  that  all 
gasoline  has  been  included  in  an 
accounting,  a  party  normally  would  be 
required  to  provide  evidence  of  the 
volume  and  timing  of  gasoline  sold, 
dispensed,  or  transferred  to  another 
party,  and  to  show  that  this  balances 
with  the  volume  and  timing  of  gasoline 
received. 

The  third  defense  element  requires 
that  the  party  must  have  conducted  a 
gasoline  quality  assurance  sampling  and 
testing  program.  This  defense  element  is 
in  addition  to  the  elements  previously 
discussed.  Even  if  a  party  is  able  to 
establish  it  did  not  cause  a  violation  and 
presents  product  transfer  documents 
covering  all  relevant  gasoline,  the  party 
still  would  be  held  liable  if  it  had  not 
conducted  an  appropriate  quality 
assurance  program. 

Even  though  the  quality  assurance 
programs  discussed  here  are  not 
mandatory,  but  are  elements  of  an 
affirmative  defense.  EPA  believes  the 
overall  success  of  the  reformulated 
gasoline  program  is  closely  linked  to 
regulated  parties'  quality  assurance 
programs.  EPA  inspectors  cannot  be  in 
ell  places  at  all  times  to  monitor 
compliance.  As  a  result,  for 


reformulated  gasoline  to  perform  as 
expected,  it  is  incumbent  on  persons  in 
the  petroleum  mdiisiry  to  impiemcnl 
procedures  and  to  use  care  suffinrn!  to 
ensure  that  reformulated  gasoline  is  not 
contaminated  and  is  used  in  the  proper 
time  and  place,  EPA  behesps  that 
quality  assurance  programs  play  an 
indispensable  role  in  informmg  parties 
whether  their  procedures  and  practices 
regarding  refonr.uiafed  gasoline  have 
been  successful. 

Quality  assurance  programs  provide 
parties  the  opportunity  to  detect 
tendered  gasoline  that  does  not  meet 
requirements  or  coRform  to  the  shipping 
documents,  to  take  apnropna'e  steps  to 
stop  the  use  of  noncomply.ng  gasoime 
and  correct  the  documents  (or  inform 
the  gasoline's  recipient  of  the  correct 
specifications),  and  to  take  actions  to 
prevent  future  violations.  Such  actions 
could  include  requiring  a  particular 
shipper  to  produce  independent  test 
results  of  future  gasoline  tendered  to 
support  the  specifications  documented, 
or  in  extreme  cases,  refusing  to  a.-c  pt 
gasoline  from  a  particular  person. 

EPA  is  proposing  that,  at  all  points  in 
the  distribution  network,  all  parties 
(including  retailers)  should  be 
responsible  for  monitoring  gasoline 
classified  as  reformulated  for  the 
absence  of  the  proposed 
phenolph'thalein  marker.  Under  other  40 
CFR  part  80  enforcement  schemes,  a 
quality  assurance  program  is  not  a 
required  defense  element  for  retailers 
and  wholesale  purchaser-consumers, 
due  in  large  part  to  the  testing  costs  of 
those  programs.  For  example,  volatility 
compliance  screening  requires 
equipment  which  costs  approximately 
SlO.OOO  and  must  be  used  by  a  trained 
operator.  In  contrast,  in  the  reformulated 
gasoline  program,  the  screening  method 
being  proposed  for  the  conventional 
gasoline  marker  costs  only  pennies  per 
test,  and  the  procedure  is  relatively 
simple.  EPA  believes  that  requiring  this 
defense  element  for  all  parties  is 
justified  by  the  ease  and  low  cost  of  the 
marker  test,  and  the  importance  to  the 
program  of  preventing  conventional 
gasoline  use  in  covered  areas. 

Under  EPA's  proposed  regulations,  an 
adequate  quality  assurance  program  for 
all  parties  upstream  from  the  retailer  or 
wholesale  purchaser  consumer  would 
include  testing  every  batch  for  the 
conventional  gasoline  marker.  Retailers 
and  wholesale  purchaser  consumers 
would  be  required  to  sample  and  test 
daily  or  after  each  load  is  delivered, 
whichever  is  less  frequent.  The  retailer 
may  choose  to  sample  out  of  the  stoiage 
tank  or  from  the  gasoline  tanker 
delivery  truck.  In  this  manner,  if  the 
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retailer  determines  thai  conventional 
gasoline  has  been  or  is  about  to  be 
delivered,  it  may  take  appropriate  steps 
to  correct  the  situation  EPA  believes 
that  this  frequency  of  testing  at  the  retail 
level  will  be  adequate  to  prevent  the 
introduction  of  conventional  gasoline 
into  the  marketplace. 

In  addition.  EPA  is  proposing  that  at 
points  upstream  from  retail  outlets  or 
wholesale  purchaser  consumers,  parties 
should  be  required  to  conduct  quality 
assurance  programs  to  ensure  that 
reformulated  gasoline  meets 
requirements  for  minimums  and 
maximums,  and  that  the  characteristics 
of  reformulated  gasoline  are  consistent 
with  the  time  and  place  of  use  and  are 
accurately  stated  in  the  product  transfer 
documents.  For  example,  if  a  violation 
of  the  oxygen  minimum  standard  is 
found  at  a  retail  outlet,  each  distributor 
that  supplied  gasoline  to  that  retail 
outlet  would  be  required  to  present 
evidence  of  a  quality  assurance  program 
for  oxygen  content  conducted  on  that 
distributor's  gasoline. 

EPA  believes  that  taking  samples  from 
the  delivery  truck  or  retail  outlet  storage 
tank  does  not  violate  state  laws  or 
OSHA  regulations.  At  least  one  state 
has  a  law  that  prohibits  the  opening  of 
the  gasoline  tanker  delivery  truck  hatch 
while  the  gasoline  is  being  dispensed, 
but  this  requirement  does  not  prohibit 
the  taking  of  samples  from  the  truck  or 
storage  tank  either  before  or  after  the 
gasoline  is  dispensed.  Furthermore, 
OSHA  regulations  exempt  workers 
downstream  from  bulk  facilities  from 
benzene  exposure  standards  who  store, 
transport,  distribute  or  dispense 
gasoline.  EPA  recommends  that 
ff'sulated  parties  who  deal  with  gasoline 
employ  customary  safe  practices  when 
sampling  and  testing. 

The  quality  assurance  program 
defense  requires  a  party  to  show  that 
upon  discovering  violating  product,  the 
party  immediately  stopped  selling, 
s'jpplying,  storing,  or  transporting  the 
product.  The  gasoline  must  be  clearly 
designated  as  product  that  is  not 
intended  to  be  sold,  supplied,  dispensed, 
transported  or  distributed. 
Transportation  is  appropriate  only  for 
the  purpose  of  correcting  the  violating 
product.  Under  such  circumstances,  the 
party  may  transport  the  gasoline  to  a 
geographic  area  having  a  standard,  such 
as  RVP.  with  which  the  gasoline 
complies,  and  must  be  clearly  marked  as 
not  for  sale  within  any  covered  area. 
The  gasoline  may  be  stored  until  a  time 
period  when  the  gasoline  complies,  or 
until  ihe  compliance  period  ends. 
Storage  is  appropriate  only  when  the 
violating  gasoline  was  discovered 


through  an  oversight  program  and  the 
stored  gasoline  is  sealed  until  a  time 
when  the  product  can  be  distributed. 
The  party  must  also  show  that  it 
promptly  remedied  the  violation  by 
removing  the  violating  product  or  adding 
a  sufficient  quantity  of  complying 
product,  and  that  it  took  actions  to 
prevent  future  violations. 

One  other  quality  assurance  program 
applies  to  certain  special  situations.  In 
the  event  that  a  violation  involving 
gasoline  that  is  or  previously  had  been 
classified  as  reformulated  gasoline 
blendstock  for  oxygenate  blending  is 
found,  parties  presumed  liable 
(including  upstream  distributors  and 
carriers)  would  be  required,  in  order  to 
establish  a  defense,  to  present  evidence 
of  periodic  sampling  and  testing  of 
RBOB  to  show  that  this  product  had  not 
been  altered  or  contaminated. 

In  addition  to  the  defense  elements 
described  above  (showing  non- 
causation,  product  transfer  documents, 
and  a  quality  assurance  program),  EPA 
is  proposing  that  a  branded  refiner  must 
meet  additional  requirements  if  the 
violation  is  found  at  a  branded  facility. 
Specifically,  the  named  refiner  must 
show  that  the  violation  was  caused  by 
an  act  in  violation  of  law  or  sabotage  or 
vandalism,  or  by  an  act  in  violation  of  a 
contractual  obligation  imposed  by  the 
refiner  on  the  party  operating  under  the 
refiner's  brand  name  and  designed  to 
prevent  such  violations,  and  despite  a 
periodic  sampling  and  testing  by  the 
refiner  to  assure  compliance  with  the 
contractual  obligations  and  to  prevent 
future  violations.  In  the  case  of  violation 
caused  by  a  party  not  under  contract 
with  the  refiner  (e.g.,  a  carrier),  the 
refiner  must  show  that  the  violation 
occurred  in  spite  of  efforts  by  the  refiner 
(such  as  a  periodic  sampling  and  testing) 
designed  to  assure  that  violations  do  not 
occur. 

EPA  believes  these  additional 
requirements  for  branded  refiners  are 
appropriate  because  of  the  degree  of 
control  refiners  have  over  gasoline  that 
is  sold  under  the  refiner's  brand  name. 
This  proposed  defense  element  for 
branded  refiners  is  closely  modeled 
upon  the  enforcement  schemes  followed 
in  the  gasoline  lead  contamination, 
volatility,  and  diesel  fuel  sulfur  content 
regulations. 

These  additional  requirements  would 
apply  equally  to  branded  importers. 

XTI.  ,\nti-Dumping  Requirements  for 
Conventional  Gasoline 

A.  Introduction 

Section  211(k)(8)  of  the  Act  requires 
that  the  gasoline  sold  in  areas  not 
participating  in  the  reformulated 


gasoline  program  not  be  more  polluting 
than  it  was  in  1990.  The  purpose  of  this 
"anti-dumping"  section  is  to  ensure  that 
fuel  components  that  cause  harmful 
emissions  and  that  are  removed  from  or 
limited  in  reformulated  gasoline  not  be 
"dumped"  into  conventional 
(nonreformulated)  gasoline,  and  to 
likewise  ensure  that  environmentally 
beneficial  fuel  components  not  be  used 
to  make  reformulated  gasoline  to  the 
detriment  of  conventional  gasoline.  The 
anti-dumping  program  regulates  only 
conventional  gasolines  and  their 
emissions  of  specified  pollutants. 

The  following  sections  present  the 
issues  associated  with  the  anti-dumping 
program  and  the  proposed  methods  for 
implementing  the  anti-dumping 
provisions.  First,  the  emission 
requirements  of  post-1994  conventional 
fuels  are  discussed  in  section  B.  In 
section  C,  individual  baseline 
determination  is  discussed.  Finally,  in 
section  D,  data  submission  and  baseline 
approval  are  discussed.  Anti-dumping 
compliance  and  enforcement  issues  are 
covered  in  section  XIII.  Comments,  data 
and  technical  analyses  regarding  all 
aspects  of  the  anti-dumping  provisions 
and  EPA  proposal  are  requested. 

B.  Emission  Requirements 

1.  Emission  Requirements 

EPA  proposes  that  in  1995  and  1996 
the  requirements  of  section  211(k)(8)  of 
the  Act  be  met  by  requiring  that  the 
exhaust  benzene  emissions  of  a 
refiner's  *°  or  importer's  conventional 
gasoline  not  exceed  its  baseline  exhaust 
benzene  emissions.  Described  below  are 
two  proposed  methods  for  meeting  this 
requirement.  EPA  is  proposing  two 
methods  for  compliance  with  the  anti- 
dumping requirements  during  1995-96 
for  the  same  reason  two  compliance 
methods  are  being  proposed  for 
reformulated  gasoline  as  discussed  in 
section  II.  While  a  refiner  may  choose 
which  of  the  two  methods  it  wishes  to 
use,  it  must  use  the  same  model  for  both 
the  reformulated  gasoline  and  the  anti- 
dumping programs.  The  anti-dumping 
program  is  inherently  tied  to  the 
reformulated  gasoline  program  in  that 
the  specific  model  used  to  certify 
reformulated  gasoline  will  affect  which 
fuel  components  are  likely  to  be 
dumped.  The  effect  of  these  components 
on  conventional  gasoline  emissions 
must  be  the  same  as  on  reformulated 
gasoline  emissions.  Otherwise, 
incentives  will  exist  to  shift  dirty 
components  to  conventional  fuel  areas 


"See  section  XIII.B  for  a  ditcuaiion  of  the 
inclusion  of  "blender"  in  the  dermition  of  rellner. 
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using  whichever  model  predicts  the 
lowest  emissions  increase  due  to  those 
components.  Refiners  making  either  only 
reformulated  gasohne  or  only 
conventional  gasoline  may  choose  either 
model. 

Under  the  first  method,  the  exhaust 
benzene  emissions  due  to  conventional 
gasoline  would  be  determined  using  the 
simple  model  discussed  in  section  llA. 
Of  the  nonoxygenate  parameters  which 
affect  emissions,  only  the  effects  of  fuel 
benzene  and  fuel  aromatic  content  on 
exhaust  benzene  would  be  included  in 
the  model.  This  is  sufficient  during  this 
period  because,  by  the  simple  model, 
these  are  the  only  fuel  components 
which  will  be  removed  from 
reformulated  gasoline  which  affect  toxic 
emissions.  Effectively,  this  model  would 
yield  the  weight  fraction  of  benzene  in 
the  exhaust,  adjusted  to  correct 
emissions  units. 

In  addition,  EPA  proposes  that 
compliance  with  this  first  method  also 
require  that  the  annual  average  sulfur, 
olefin  and  T90  values  of  a  party's 
conventional  gasoline  not  exceed  its 
baseline  values  of  those  parameters  by 
more  than  25  percent.  Increases  in  these 
fuel  parameters  are  known  to 
qualitatively  increase  VOC  and/or  NOx 
emissions,  but  were  not  included  in  the 
complex  model  because  their  effect 
could  not  yet  be  confidently  quantified. 
These  limits  were  part  of  the  negotiated 
agreement  and  will  provide  some 
assurance  that  conventional  gasoline 
emissions  will  not  rise  prior  to  use  of  the 
complex  model.  EPA  does  not  expect  the 
levels  of  these  parameters  in 
conventional  gasoline  to  naturally 
increase  due  to  the  reformulated 
gasoline  program,  sipce  the  simple 
model  for  reformulated  gasoline  only 
places  caps  on  these  tbjee  fuel 
paramet':TS  and  does  not  require  their 
reduction.  However,  these  relaxed  caps 
for  conventional  gasoline  will  prevent 
future  refinery  modifications  from 
negatively  affecting  these  three 
parameters  to  a  signific.int  degree. 

It  should  be  noted  that  125  percent  of 
330  T,  the  weighted  *'  average  baseline 
value  of  T9Q,  is  about  413  T,  which  is 
about  5  °F  higher  than  the  average 
endooint  temperature.  Additionally,  the 
ASlTvl  maximum  T90  is  about  370  T.  or 
about  112  percent  of  330  T.  Thus,  the 
magnitude  of  the  125  percent  "cap"  on 
T90  may  be  inconsequential  with  regard 
to  gasoline  production  (i.e.,  no 
"substantially  similar"  "gasoline  is 


likely  to  be  produced  which  has  a  T90  in 
this  range).  The  125  percent  caps  on 
sulfur  and  olefins  may,  for  some 
refineries,  also  result  in  fuels  which  are 
not  substantially  similar,  but  this  is  less 
apparent  than  for  T90. 

The  second  method  for  determining 
compliance  during  1995  and  1996  is  to 
use  the  complex  model  described  in 
section  IV.B.  The  nonoxygenate 
parameters  that  will  likely  be  included 
in  this  model  include,  at  minimum, 
benzene,  aromatics,  RVP.  sulfur,  olefins, 
and  T90.  Under  this  method,  all  the 
parameters  affecting  exhaust  benzene 
emissions  would  be  part  of  the  model, 
and  thus  there  would  be  no  need  for 
separate  "caps"  on  other  fuel 
parameters  as  in  the  method  of 
compliance  described  above. 

To  determine  compliance  with  the 
exhaust  benzene  requirement  by  either 
model,  a  refiner's  baseline  fuel 
parameter  values  would  be  plugged  into 
the  model  and  would  yield  a  resulting 
baseline  emissions  value.  At  the  end  of 
a  compliance  period,  the  average  fuel 
parameter  values  of  a  refiner's 
conventional  gasoline  over  that  period 
would  be  plugged  into  the  model.  The 
resulting  emissions  value  would  then  be 
compared  to  the  baseline  emissions 
value  to  determine  if  the  party  is  in  or 
out  of  compliance  with  the  anti-dumping 
requirements. 

The  issue  of  how  to  treat  oxygen 
content  in  the  baseline  and  for 
compliance  purposes  was  not  addressed 
by  the  negotiated  agreement.  Several 
issues  surround  the  decision  of  whether 
to  include  or  exclude  oxygen  as  a 
baseline  and/or  compliance  parameter. 
First,  if  the  actual  oxygen  content  of 
conventional  gasoline  had  to  be 
maintained  '-^  at  some  non-zero  value, 
this  required  oxygen  plus  the  spillover  of 
reformulated  gasoline  could  result  in  the 
conventional  gasoline  areas  receiving 
much  more  oxygen  than  they  received  in 
1990.  possibly  to  the  detriment  of  those 
areas  opting  into  the  reformulated 
gTSoline  program.  As  discussed  in  the 
NPRM  in  section  IX.C.S.d,  no  increase  in 
emissions  is  expected  in  conventional 
gasoline  areas  because  the  spillover  of 
reformulated  gasoline  and  the  use  of 
oxygenated  fuels  in  those  CO 
nonattainment  areas  which  are  not 
receiving  reformulated  gasoline  is 


"  Bdsed  on  a  5'/i  month  sununer.  6'i  month 
Winter  weijjhting. 

"Absent  a  waiver,  section  niif)  of  the  Act 
pro!iibi!9  irtroducing  gasoline  or  gasoline  additives 
into  commerce  which  are  not  substantially  similar 


to  those  used  in  Lhe  certincation  of  new  motor 
vehicles.  EPA  recently  updated  an  interpretive  rule 
concerning  what  is  substsntielly  similar  unleaded 
gasoline  (58  FR  5.352  (February  11. 1991)). 

"  If  pxvgen  content  wci-e  included  in  the  simple 
model  for  exhaust  benzene,  oxygen  content  would 
be  required  to  be  maintained  to  show  compliance 
with  the  exhaust  benzene  requirement  if  the  values 
of  the  other  parameters  which  affect  exhaust 
benzene  emissions  did  not  change. 


expected  to  increase  the  average  oxygen 
content  of  fuel  in  the  anti-dumping 
area(s)  over  1990  levels.  Any  localized 
decreases  and  increases  in  emissions 
which  may  occur  are  unlikely  to  be  in 
CO  nonattainment  areas,  and  are  also 
unlikely  to  be  in  ozone  nonattainment 
areas  as  more  areas  opt  into  the 
reformulated  gasoline  program. 

Second,  certain  combinations  of 
inclusion  or  exclusion  of  fuel  oxygen 
content  in  the  baseline  and  compliance 
calculations  could  be  beneficial  or 
detrimental  to  a  refiner's  compliance 
with  the  anti-dumping  provisions  and 
could  ultimately  have  negative 
environmental  consequences.  For 
instance,  if  a  refiner's  1990  gasoline 
contained  oxygen  and  oxygen  was 
required  to  be  accounted  for  in  both  the 
baseline  and  compliance  calculations, 
the  refiner  would  have  to  adjust  its 
conventional  gasoline  composition  (in 
order  to  maintain  its  emissions  at  1990 
levels)  if  its  post-1994  oxygen  content 
was  less  than  that  of  its  1990  gasoline. 
This  adjustment  would  have  to  be  made 
despite  the  fact  that  some  of  its 
reformulated  gasoline  was  sold  in  anti- 
dumping areas.  If  the  oxygenate  in  that 
spillover  could  be  included  in  the 
comphance  calculation,  the  refiner 
would  likely  not  have  to  adjust  its 
conventional  gasoline  composition 
unless  other  parameter  changes  caused 
increased  emissions.  This  scenano  thus 
penalizes  those  who  produced 
reformulated  gasoline  early  or  who  were 
producing  cleaner  gasoline  in  general  in 
1990  because  they  would  have  to  adjust 
their  conventional  gasoline  composition 
while  those  who  had  no  oxygen  in  1990 
do  not  face  this  consequence.  Thus,  EPA 
does  not  believe  that  inclusion  of 
oxygen  in  both  the  baseline  and 
compliance  calculations  in  this  manner 
is  a  viable  option. 

On  the  other  hand,  if  oxygen  was  not 
a  baseline  parameter  but  was  included 
in  compliance  calculations,  a  refiner 
who  used  oxygen  in  its  post-1994 
conventional  gasoline  would  benefit 
because  it  would  have  relatively  high 
baseline  em.issions  since  there  would  be 
no  oxygenate  in  its  baseline.  Its 
compliance  emissions  would  be  reduced 
due  to  any  level  of  oxygenate  use 
thereby  allowing  other  components  to 
be  "dumped"  info  its  conventional 
gasoline  up  to  its  baseline.  Under  this 
scenario,  although  spillover  oxygen 
would  not  be  accounted  for,  the  oxygen 
used  in  the  CO  nonattainment  areas  (not 
receiving  reformulated  gasoline)  would 
be  included  in  a  refiner's  conventional 
gasoline  compliance  calculation.  As 
previously  stated,  oxygenated  fiiel  use 
in  those  CO  nonattainment  areas  that  do 
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not  receive  reformulated  gasoline,  plus 
spillover  of  reformulated  gasoline,  are 
expected  to  increase  the  average  oxygen 
content  in  the  anti-dumping  areas  over 
1990  levels.  However,  neither  spillover 
nor  oxygenated  fuel  use  alone  are 
expected  to  increase  post-1994  oxygen 
levels  over  1990  levels  This  option 
effectively  credits  the  oxygen 
contribution  of  oxygenated  fuels  twice, 
once  explicitly,  once  implicitly.  Thus 
EP.'\  also  does  not  believe  this  to  be  a 
viable  option. 

Finally,  oxygen  conteEt  was  not 
included  in  the  statutory  definition  of 
summertime  baseline  fuel.  Clearly, 
Congress  could  have  included  an  oxygen 
content  value  for  the  summertime 
statutory  baseline  gasoline  since 
oxygenate  use  in  1990  could  easily  have 
been  calculated  While  oxygen  content 
is  not  required  to  be  excluded  from  the 
statutory  wintertime  baseline,  EPA 
proposed  to  exclude  it  as  discussed  in  56 
FR  31179-31180 

Based  on  the  di.'icussion  above,  EPA 
considers  the  following  two  methods  of 
dealing  with  oxygen  content  in  the 
baseline  and  compliance  calculations  to 
be  viable  options.  Comments  are 
requested  on  these  proposed  options: 

a.  Include  in  either  model  only  a 
positive  difference  between  a  refiner's 
or  im.porter's  posl-1994  annual  average 
oxygen  value  and  its  individual  baseline 
oxygen  value  (i.e.,  in  the  actual 
calculation,  include  oxygen  in  the 
baseline  and  include  the  larger  of  the 
baseline  oxygen  value  or  the  annual 
average  post-1994  oxygen  level  in  the 
compliance  calculation).  If  the 
difference  is  negative  (i.e.,  less  oxygen 
in  post  1994  conventional  gasoline  than 
in  the  1990  gasoline)  no  effect  of  oxygen 
would  result  because  the  baseline 
oxygen  value  would  be  used  in  the 
compliance  calculation  as  well  as  in  the 
baseline  emissions  determination.  This 
option  would  assume  that  the  oxygen  in 
reformulated  gasoline  spillover  and  use 
of  oxygenated  fuels  outside  of 
reformulated  gasoline  areas  would  more 
than  counteract  any  decrease  in  the 
oxygen  content  of  a  refiner's 
conventional  gasoline.  It  also  allows  a 
refiner  to  get  credit  for  a  real  increase  in 
its  conventional  gasoline  oxygen  content 
and  the  associated  reduction  in 
emissions. 

b.  Exclude  oxygen  content  in  the 
baseline  and  exclude  it  in  compliance 
calculations.  This  option  does  not 
penalize  a  refiner  for  a  reduction  in 
oxygen  content  (i.e..  sufficient  oxygen 
assumed  due  to  spillover  and 
oxygenated  fuel)  from  1990  but  also  does 
not  give  credit  for  a  real  increase  in  the 
oxygen  content  of  its  conventional 
gasoline.  With  no  credit  for  increased 


oxygen  content,  there  would  be  less 
flexibility  in  adjusting  the  other 
conventional  gasoline  components  in  the 
model. 

EPA  requests  comments  on  the 
inclusion  or  exclusion  of  oxygen  content 
as  a  baseline  and  compliance 
parameter,  and  on  the  options  presented 
above. 

2.  Emission  Requirements  in  1997  and 
Beyond 

Based  on  the  negotiated  agreement, 
EPA  proposes  that  in  1997  and  beyond, 
section  211(k)(8)  of  the  Act  be 
implemented  by  requiring  that  the 
exhaust  toxic  emissions  and  the  NO, 
emissions  of  a  party's  conventional 
gasoline  not  exceed  that  party's  baseline 
exhaust  toxic  and  NO,  emissions,  and 
that  compliance  with  this  requirement 
be  determined  using  the  complex  model 
described  in  Section  ll.B.  The  exhaust 
toxics  emissions  requirement  for  1997 
and  beyond  differs  from  the  1995-6 
requirements  in  that  all  five  pollutants 
section  211(k)(10)(C)  defines  as  toxics 
are  included.  These  are  exhaust 
benzene,  formaldehyde,  acetaldehyde, 
1,3-butadiene  and  POM. 

The  1997  and  beyond  requirements 
also  differ  from  the  199&-6  requirements 
in  that,  in  1997,  NO,  emissions  are 
controlled.  In  1995-6,  no  adjustment  to 
reformulated  gasoline  composition  will 
be  necessary  to  reduce  NO,  emissions. 
Thus,  there  should  be  no  dumping  of 
high  NO,  emission  components  in 
conventional  gasoline.  Although  EPA  is 
concerned  that  high  oxygenate  levels 
may  contribute  to  increased  NO, 
emissions,  the  Act  states  that  any  NO, 
emissions  increase  due  to  oxygenate  use 
can  be  offset  by  VOC,  CO  and  toxic 
emissions  reductions  which  are  also  due 
to  oxygenate  use.  The  VOC  and  CO 
emissions  reductions  which  occur  with 
oxygenate  use  are  clearly  much  greater 
than  any  potential  NO,  increase  as 
discussed  in  sections  III.B,  IX.C.2.C  and 
IX.C,3.c  in  the  NPRM.  Thus,  EPA 
proposes  to  disregard  any  deleterious 
oxygenate  effects  on  NO,  emissions  for 
anti-dumping  purposes. 

All  the  fuel  parameters  identified  as 
affecting  toxic  emissions  will  be 
included  in  the  complex  model.  As 
stated  previously,  these  will  likely 
include  oxygen,  benzene,  aromatics, 
RVP.  sulfur,  olefins  and  T90.  The  sum  of 
the  baseline  exhaust  toxic  emissions  is 
the  value  that  must  not  be  exceeded  by 
the  annual  average  exhaust  toxic 
emissions  due  to  a  refiner's  or  importer's 
post-1996  conventional  gasoline. 


C.  Baseline  and  Compliance 
Determination 

1.  Introduction 

Section  211(k)(8)  of  the  Act  provides 
that  an  individual  baseline  (comprised 
of  individual  baseline  fuel  parameter 
and  exhaust  emission  values)  be 
determined  for  each  refiner  (including 
blenders,  see  discussion  in  section 
XIII.B)  and  importer  if  sufficient  data 
exist  from  which  to  determine  a  baseline 
representative  of  that  party's  1990 
gasoline.  Additionally,  the  Act  states 
that  if  no  adequate  or  reliable  data  exist 
regarding  the  gasoline  sold  by  a  refiner 
or  importer  in  1990,  the  refiner  or 
importer  must  use  the  statutory  baseline 
gasoline  fuel  parameters  (found  in 
section  III.A]  as  its  baseline  fuel 
parameters. 

After  consulting  with  refiners  and 
importers,  EPA  believes  that  there  likely 
will  be  insufficient  directly  measured 
1990  parameter  data  available,  even  in 
the  case  of  some  of  the  largest  refiners, 
from  which  to  determine  representative 
individual  baseline  parameters.  At  the 
same  time,  EPA  is  concerned  about  the 
use  of  the  statutory  baseline  parameters 
by  those  without  individual  baseline 
data.  Since  the  statutory  baseline 
gasoline  is  supposed  to  approximate  the 
average  1990  gasoline  quality  and 
composition,  some  refiners  and 
importers  presumably  supplied  1990 
gasoline  that  was  more  polluting  than 
the  CAA  baseline  and  others 
presumably  supplied  less  polluting 
gasoline.  Thus,  if  the  statutory  baseline 
gasoline  parameters  are  required  for 
those  without  sufficient  data,  some 
would  be  able  to  produce  "dirtier" 
gasoline  than  they  did  in  1990  and 
others  would  be  penalized  because  they 
would  have  to  meet  a  stricter  emissions 
standard  than  would  be  required  based 
on  their  1990  gasoline.  Even  if  the 
average  emissions  would  be  the  same 
whether  individual  baselines  or  the 
CAA  baseline  were  used,  EPA  believes 
the  competitive  effects  could  be 
extreme. 

Detailed  in  sections  2  through  5  below 
are  the  Agency's  proposed  methods  for 
baseline  determination.  Proposed 
compliance  requirements  are  briefiy 
discussed  in  these  sections  and  are  more 
fully  discussed  in  section  XIII.  These 
proposed  methods  are  intended  to  make 
best  use  of  available  data  while 
attempting  to  eliminate  loopholes  and 
prevent  gaming  (e.g..  the  "dumping  "  of 
emission-increasing  components  or  the 
creation  of  unfair  competitive 
situations).  Thus,  different  methods  of 
baseline  determination  are  proposed  for 
different  refinery  operational  modes,  as 
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discussed  in  section  IX.D  of  the  NPRM. 
Section  6  details  the  statutory  baseline 
fuel  parameters  for  anti-dumping. 
Section  7  discusses  baseline 
determination  for  parties  involved  in 
both  domestic  gasoline  production  and 
importation  of  gasoline.  Section  8  details 
potential  concerns  for  isolated 
distribution  areas.  Section  9  discusses 
the  option  of  obtaining  a  refinery- 
specific  individual  baseline.  Section  10 
discusses  the  limitation  on  individual 
baseline  applicability  with  regard  to 
production  volume.  Comments  are 
requested  concerning  any  and  all 
aspects  of  individual  baseline 
determination. 

2.  Producers  of  Blendstocks  and 
Finished  Gasoline 

a.  Baseline.  The  Agency  proposes  the 
following  methods  for  the  determination 
of  a  refiner's  individual  baseline  when 
the  gasoline  under  consideration  is 
produced  at  a  refinery  engaged  in  the 
production  of  gasoline  blendstocks  from 
crude  oil  and  the  subsequent  mixing  of 
those  blendstocks  to  form  finished 
gasoline.  A  refinery  shall  have  been  in 
normal  operation  for  a  minimum  of  six 
months  in  1990  in  order  to  develop  an 
individual  baseline. 

Method  1:  By  Method  1,  a  required 
fuel  parameter  would  be  determined 
from  a  refiner's  records  of  1990 
shipments  of  finished  gasoline  and 
gasoline  blendstocks  '*,  as  follows. 
Gasoline  blendstocks,  of  the  types  listed 
in  Table  XII-1,  which  left  a  refinery  in 
1990  would  be  included  in  a  refiner's  or 
refiner>''8  baseline  determination  if  the 
refiner  could  show  that  the  blendstocks 
were  blended  with  other  components  to 
form  gasoline.  If  the  blendstocks  so 
identified  were  used  by  a  refiner  who 
would  have  its  individual  baseline 
parameters  determined  by  the  three 
methods  proposed  here,  that  refiner 
would  subtract  the  qualities  and 
volumes  of  such  blendstocks  from  its 
individual  baseline  determination.  This 
requirement  is  intended  to  minimize 
double-counting  of  blendstock 
properties  in  the  baseline  determination, 
The  measured  parameter  value  and 
volume  of  each  shipment  of  gasoline  or 
blendstock  would  be  used  in  the 
determination  of  the  overall  value  of  a 
parameter  at  a  single  refinery. 

Table  XiM  —Gasoline  Blendstocks 

Reformate 

Light  coker  naphtha 

Straight  run  naphtha 


"  For  a  discussion  of  why  EPA  believes  gasoline 
blendstocks  should  be  included  in  both  baseline 
deteiTninalions  as  well  as  compliance  calculations. 
see  section  XIII. C. 


FCC  naphtha 

C5  +  Isomerate 

Hydrocrackate 

Alkylate 

Poly  gasoline 

Dimate 

Toluene/xylene 

Isobutane 

Normal  butane 

Raffinate 

Natural  gasoline 

Pyrolysis  gasoline 

Aromatics 

Light  paraffins 

FCGas 
The  blendstocks  listed  in  Table  XII-1 

are  intended  to  represent  the  range  of 

blendstocks  which  are  likely  to  be  used 

in  the  production  of  gasoline.  The 

"names"  of  the  listed  blendstocks 

should  be  considered  the  names  by 

which  a  blendstock  or  stream  is 

commonly  or  commercially  known, 
based  on  its  composition,  the  unit  in 
which  it  was  produced  and  other 
characteristics.  EPA  realizes  that  within 
a  refinery,  blendstock  streams  of 
approximately  the  same  composition 
and  characteristics  as  the  listed 
blendstocks  may  have  different  names. 
If  a  refiner  has  a  blendstock  or  stream 
which  is  similar  in  composition  or 
characteristic  to  the  listed  blendstocks. 
that  blendstock  should  be  included  in 
the  baseline  determination,  if 
appropriate  based  on  this  discussion. 
EPA  believes  the  inclusion  of 
blendstocks  in  the  baseline 
determination  is  authorized  under 
section  211(k)(8)  of  the  Act.  Inclusion  of 
blendstocks  is  necessary  to  implement 
Congressional  intent  for  the  anti- 
dumping provisions  of  section  211(k), 
and  will  limit,  if  not  preclude,  the  use  of 
blendstocks  to  "cheat"  or  otherwise 
subvert  the  goals  of  the  anti-dumping 
program.  EPA  also  believes  that  section 
211(c)  provides  independent  authority 
for  inclusion  of  blendstocks  in  today's 
anti-dumping  proposals.  EPA's  statutory 
authority  for  this  proposal  is  therefore 
based  on  both  section  211(k)  and  section 
211(c)of  the  Act. 

Method  2:  By  Method  2,  a  required 
fuel  parameter  would  be  determined 
from  a  refiner's  1990  gasoline  blendstock 
composition  data  and  1990  production 
records.  This  would  apply  to  those 
blendstocks  used  in  the  production  of 
gasoline  within  the  refinery. 
Additionally,  gasoline  blendstocks,  of 
the  types  listed  in  Table  XII-1,  which 
left  a  refinery  in  1990  would  be  included 
in  a  refiner's  or  refinery's  baseline 
determination  if  the  refiner  could  show 
that  the  blendstocks  were  blended  with 
other  components  to  form  gasoline.  If 
the  blendstocks  so  identified  were  used 


by  a  refiner  who  would  have  its 
individual  baseline  pararr.eters 
determined  by  the  three  methods 
proposed  here,  that  refiner  would 
subtract  the  qualities  and  volumes  of 
such  blendstocks  from  its  individual 
baseline  determination.  This 
requirement  is  intended  to  m.inimize 
double-counting  of  blendstock 
properties  in  the  baseline  determination. 
By  this  method,  the  average  parameter 
value  of  each  type  of  gasoline 
blendstock  would  be  determined  from 
the  measured  parameter  value  and 
associated  volume  of  each  type  of 
blendstock.  As  will  be  discussed  below, 
the  associated  volume  would  be  the 
volume  of  a  batch  of  blendstock,  or  for  a 
continuous  process,  a  volume 
proportional  to  the  amount  of  the 
blendstock  blended  to  form  finished 
gasoline  in  that  month. 

Methods:  By  Method  3,  a  required 
fuel  parameter  would  be  determined 
from  a  refiner's  1991/2  blendstock 
composition  data  and  1990  production 
records.  This  would  apply  to  those 
blendstocks  used  in  the  production  of 
gasoline  within  the  refinerv'. 
Additionally,  gasoline  blendstocks.  of 
the  types  listed  in  Table  XlI-1,  which 
left  a  refinery  in  1990  would  be  included 
in  a  refiner's  or  refinery's  baseline 
determination  if  the  refiner  could  show 
that  the  blendstocks  were  blended  with 
other  components  to  form  gasoline.  If 
the  blendstocks  so  identified  were  used 
by  a  refiner  who  would  have  its 
individual  baseline  parameters 
determined  by  the  three  methods 
proposed  here,  that  refiner  would 
subtract  the  qualities  and  volumes  of  the 
blendstocks  from  its  individual  baseline 
determination,  This  requirement  is 
intended  to  minimize  double-counting  of 
blendstock  properties  in  the  baseline 
determination.  By  this  method,  the 
average  1991/2  parameter  value  of  each 
type  of  gasoline  blendstock  would  be 
determined  from  the  measured 
parameter  value  and  volume  of  each 
1991/2  batch  of  that  type  of  blendstock. 
The  average  1991/2  parameter  value  and 
the  total  1990  volume  of  each  type  of 
blendstock  would  then  be  used  to 
determine  the  overall  value  of  the 
parameter  at  a  single  refinery. 

EPA  proposes  to  issue  technical 
guidelines  for  an  EPA-certified  auditor 
(as  discussed  in  paragraph  D.l)  to  follow 
when  performing  the  audit  of  baseline 
submission  data.  Such  guidelines  would 
require  that  operational  and  other  types 
of  changes  in  a  refinery  were  accounted 
for,  and  that  based  on  these  changes  it 
would  be  possible  to  estimate  a  baseline 
representative  of  1990  production. 
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In  order  that  the  fuel  parameter  values 
obtained  by  Method  3  adequately 
represent  the  1990  values  of  those 
parameters  the  refiner  mu.st  provide 
detailed  documentation  of  its  1990  and 
1991/2  refinery  operations.  This 
documentation  will  allow  the  baseline 
auditor  (discussed  in  paragraph  D.l)  to 
compare  1990  and  1991/2  operations, 
intermediates  and  products  and  adjust 
the  baseline  parameter  determination 
accordingly. 

EPA  also  proposes  to  allow  1991/2 
finished  gasoline  data  to  be  used  to 
estimate  1990  baseline  parameters.  In 
addition  to  requiring  the  same  detailed 
documentation  of  1990  and  1991/2 
operations  as  above,  the  volumetric 
fraction  oi  each  blendstock  in  1991/2 
finished  gasoline  must  be  within  five  (5) 
percent  of  the  volum.etric  fraction  of  the 
blendstock  used  in  1990  finished 
conventional  gasoline.  For  example,  if  a 
refiner's  1990  finished  gasoline 
contained  30  volume  percent  reformate. 
1991/2  finished  gasoline  data  may  be 
used  (provided  all  other  parameter 
values  also  conformed  to  these 
requirements)  as  long  as  it  contained 
28.5-31.5  volume  percent  reformate. 
Allowing  the  use  of  1991/2  finished 
gasoline  data  may  reduce  the  costs 
associated  with  samipling  and  testing. 

Application  of  these  methods  is 
hierarchical  in  that  the  method  drawing 
on  the  best  available  data  must  be  used 
to  determine  the  baseline  value  of  a  fuel 
parameter.  If  a  refiner  has  data 
available  for  a  baseline  parameter 
determination  by  Method  1,  then  the 
value  of  that  baseline  parameter  must 
be  established  using  that  method.  If 
insufficient  data  is  available  for  a 
Method  1  determination,  but  sufficient 
data  exists  for  a  Method  2 
determination,  then  the  refiner  must  use 
Method  2.  If  insufficient  data  is 
available  for  a  Method  2  determination 
but  sufficient  data  exists  for  baseline 
determination  by  Method  3.  then 
Method  3  must  be  used.  This 
hierarchical  application  of  the  three 
methods  applies  separately  to  each  fuel 
parameter  at  each  refinery. 

As  previously  stated,  EPA  believes 
that  to  avoid  potentially  detrimental  air 
quality  and  competitiveness  effects,  use 
of  the  stdtutory  baseline  parameters 
should  be  avoided  if  baseline 
parameters  can  be  estimated  with 
reasonable  accuracy.  While  the  data 
needed  for  Method  1  is  obviously  more 
reliable  than  that  required  for  Method  3. 
EPA  considers  the  data  needed  for 
Method  3,  as  well  as  that  for  Methods  1 
and  2,  to  be  reliable  and  adequate  for 
the  purposes  of  determining  baseline 
fuel  parameter  values  for  the  anti- 


dumping program  Thus,  EPA  proposes 
that  all  gasoline  produced  in  the  type  of 
refinery  discussed  in  this  Section  be 
subject  to  baseline  determination  by 
Methods  1.  2  or  3.  Further  discussion  on 
the  use  of  Methods  2  and  3  can  be  found 
in  Section  IX.D.2  of  the  NPRM. 

The  proposed  equations  for 
calculating  baseline  fuel  parameters  by 
each  of  the  above  methods  are  listed  in 
I  80.91  of  the  proposed  regulations.  EPA 
is  also  proposing  that  samples  that  have 
been  retained  but  not  yet  analyzed  iViay 
be  mixed  together  in  volumes 
proportional  to  the  volume  of  the  batch 
or  shipment  from  which  the  sample  was 
taken  and  the  mixture  analyzed  for  the 
required  fuel  parameters.  Blendstock 
samples  obtained  from  continuous 
processes  over  a  calendar  month  may  be 
mixed  together  in  equal  volumes  to  form 
one  blendstock  sample  (e.g.,  all  samples 
of  reformate  taken  in  a  calendar  month 
may  be  mixed)  and  the  sample  analyzed 
for  the  required  fuel  parameters. 
Blendstock  parameter  values  so 
obtained  from  sampling  of  continuous 
processes  shall  be  weighted  according 
to  the  volumetric  fraction  of  that 
blendstock  in  the  finished  gasoline 
produced  in  that  calendar  month.  EPA 
believes  that  this  type  of  linear  blending 
and  determination  of  parameters  is 
satisfactory  for  baseline  determination, 
as  it  is  implicit  in  Congress'  direction  to 
the  Administrator  with  regards  to  the 
determination  of  an  average  winter 
baseline  gasoline  in  section 
211(k)(10)(B)(ii)  of  the  Act.  Analyzing 
such  mixtures  may  reduce  testing  costs 
significantly. 

EPA  is  also  proposing  that  the 
sampling  and  measurement  techniques 
used  to  determine  baseline  parameters 
must  yield  results  which  would  be 
equivalent  to  the  results  obtained  per 
the  techniques  and  methodologies 
proposed  under  the  reformulated 
gasoline  program.  The  baseline  auditor 
would  verify  that  historical  data  (i.e.. 
1990  and  1991  data)  were  obtained  using 
test  procedures  which  yielded 
equivalent  results. 

In  order  to  use  any  method,  a 
sufficient  number  of  shipments  or 
blendstock  batches  (of  one  type  of 
blendstock)  must  have  been  sampled,  or 
a  sufficient  number  of  samples  taken 
from  continuous  processes,  in  a  calendar 
month  over  a  minimum  of  6  months  that 
will  enable  an  auditor  to  determine  the 
baseline  parameters  of  the  refinery,  for 
instance,  by  a  material  balance  around 
the  refinery,  including  the  tank  farm. 
This  requirement  will  insure  that  the 
average  parameter  values  calculated  by 
the  above  methods  will  adequately 
represent  a  refmer's  1990  gasoline 


quality  and  composition,  including 
representative  summer  and  winter  data. 
EPA  proposes  that  the  6  month  period 
must  consist  of  3  summer  months  and  3 
winter  months.  Assuming  that 
summertime  gasoline  is  produced 
beginning  in  March.  EPA  proposes  that 
summertime  gasoline  for  Method  3  be 
gasoline  produced  from  April  1  through 
September  15.  inclusive,  and  that 
wintertime  gasoline  be  gasoline 
produced  from  September  16  through 
March  31.  inclusive.  The  above 
segregation  also  applies  to  blendstock 
production.  Average  parameter  values 
will  be  determined  for  each  season  and 
the  seasonal  values  weighted  on  a  46.8/ 
53.2  percent  summer/winter  split  to 
yield  an  annual  average  parameter 
value.  These  percentages  represent  the 
volumetric  fraction  of  gasoline 
consumed  in  1990  during  the  summer 
and  winter  periods  listed  above  and  are 
consistent  with  the  splits  used  in  the 
reformulated  gasoline  program.  It  should 
be  noted  that  all  available  samples  must 
be  analyzed  and  the  results  used  in 
baseline  determination  if  more  than  the 
minimum  number  of  samples  are 
available.  Comments  are  requested  on 
this  proposal,  specifically  on  whether 
the  sampling  requirements  for  each 
method  are  sufficient. 

Comments  are  requested  on  the 
proposed  methods  of  baseline  parameter 
determination,  the  likely  availability  of 
data  for  each  parameter  by  each 
method,  the  extent  to  which  the  data 
obtained  by  each  method  will  be 
representative  of  actual  1990  data,  and 
any  other  aspects  of  these  proposed 
methods  and  associated  proposed 
regulations. 

b.  Baseline  adjustment  for  work-in- 
progress.  Prior  to  passage  of  the  CAA 
Amendments  of  1990  some  refiners  had 
made  significant  financial  commitments 
to  change  their  future  gasoline  quality 
through  the  construction  or  upgrading  of 
certain  process  units  critical  to  gasoline 
production.  Many  of  these  projects  were 
"work-in-progress"  (WIP)  and  were  not 
completed  in  1990,  the  baseline  year  for 
the  anti-dumping  controls.  These 
projects  were,  in  many  cases,  initiated 
(at  least  in  part)  to  comply  with  some 
other  regulatory  requirement  such  as 
EPA's  diesel  desulfurization  rules 
promulgated  in  1989  and  due  to  take 
effect  in  1993.  Some  refiners'  strategies 
for  complying  with  these  prior 
regulatory  requirements  entail  changing 
their  gasoline  quality  in  ways  that  will 
increase  some  types  of  emissions  over 
1990  levels.  In  the  case  of  at  least  some 
of  these  refiners,  compliance  with  the 
anti-dumping  requirements  (to  not 
exceed  1990  emissions  levels)  could  only 
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he  accomplished  by  not  operating,  or  not 
fully  operating,  the  new  or  upgraded 
unit.  The  inability  to  make  use  of  the 
new  or  upgraded  unit  could  in  turn 
threaten  the  financial  viability  of  some 
companies.  At  the  same  time,  the  likely 
increase  in  total  emissions  in  anti- 
dumping areas  as  a  result  of  the  new  or 
upgraded  units  at  the  small  number  of 
refineries  that  had  WIP  in  1990  is  not 
expected  to  be  great. 

As  explained  in  Alabama  Power 
Company  v.  Castle.  636  F.2d  323.  357 
(D.C.  Cir  1979).  agencies  possess 
"equitable  discretion  ...  to  afford 
case-by-case  treatment — taking  into 
account  circumstances  peculiar  to 
individual  parties  in  the  application  of  a 
general  rule  to  particular  cases,  or  even 
in  appropriate  cases  to  grant 
dispensation  from  the  rule's  operation." 
EPA  proposes  to  exercise  its  "equitable" 
discretion  to  afford  limited  relief  to 
refiners  that  would  be  extraordinarily 
burdened  by  application  of  the  anti- 
dumping requirement  that  they  not 
exceed  their  1990  emissions. 
Specifically.  EPA  proposes  that  any 
refiner  that  meets  the  criteria  listed 
below  be  allowed  to  modify  its  baseline 
determination  to  account  for  WIP.  Based 
on  the  negotiated  agreement,  the 
requirements  for  obtaining  a 
modification  include  that  the  refiner 
would  have  to  petition  the  Agency  in 
order  to  obtain  this  modification  and 
would  have  to  show  all  of  the  following: 

i.  That  at  least  a  five  (5)  percent 
difference  exists  between  the  refiner's 
baseline  exhaust  benzene  emissions 
with  and  without  the  work-in-progress 
(WIP)  adjustment. 

ii.  That  the  WIP  was  associated  with 
other  regulatory  requirements, 
iii.  That  failure  to  grant  this 
adjustment  would  result  in  an 
extraordinary  regulatory  burden,  i.e..  a 
substantial  portion  of  the  refiner's 
capital  would  be  at  risk  if  the 
adjustment  were  not  granted.  Based  on 
comments  received  from  refiners 
concerning  the  minimum  value  for  a 
refiners  capital  to  be  at  risk.  EPA 
proposes  that  "substantial  portion  of  the 
refiner's  capital"  be  that  the  capital 
(including  capitalized  engineering  costs) 
involved  in  the  WIP  exceed  10  percent 
of  the  refinery's  depreciated  plant  and 
equipment  value  as  of  the  WIP  start-up 
date.  EPA  believes  that  above  this  level, 
the  economic  viability  of  some  refiners, 
particularly  smaller  refiners,  could  be 
jeopardized.  Comments  are  requested 
on  the  appropriateness  of  this  value. 

iv.  That  such  an  adjustment  would  not 
cause  a  refiner's  baseline  exhaust 
benzene  emissions  to  exceed  the 
exhaust  benzene  emissions  due  to  the 
statutory  baseline  parameters  by  more 


than  five  (5)  percent.  However,  a  refiner 
whose  WIP-adjusfed  baseline  emissions 
exceeds  105  percent  of  CAA  baseline 
emissions  does  not  have  to  reduce  its 
emissions  further  to  105  percent  of  the 
CAA  baseline  if  its  WIP-adjusted 
baseline  emissions  are  less  than  its  pre- 
WIP  baseline  emissions. 

The  "five  percent"  values  proposed  in 
i  and  iv  above  were  deemed  to  be 
reasonable  by  those  participating  in  the 
regulatory  negotiation  process. 
Comments  are  requested  on  the  effect  of 
allowing  this  modification  of  baseline 
determination  and  the  criteria  which 
might  be  required  to  establish  the  right 
to  modify  a  Method  1.  2  or  3  baseline 
determination  as  discussed. 

c.  Baseline  recalculations.  Sometime 
after  a  refiner's  initial  baseline  fuel 
parameters  and  emissions  are 
determined  and  approved,  several 
potential  situations  could  occur  which 
would  necessitate  recalculation  of  a 
refiner's  baseline.  For  instance,  a 
refinery  could  be  sold  or  be  started  up 
after  not  having  been  in  operation  in 
1990.  EPA  proposes  that  the  baselines  of 
all  parties  involved  in  such,  or  similar, 
transactions  be  recalculated  to  reflect 
these  changes. 

For  example,  in  the  case  of  a  refinery 
which  was  sold,  both  the  buyer's  and 
seller's  baseline  fuel  parameter  values 
would  have  to  be  recalculated  to  reflect 
the  addition  and  subtraction  of  the  fuel 
parameter  values  and  associated 
volumes  of  the  refinery  being 
exchanged.  In  the  case  of  a  refinery  not 
in  operation  in  1990  but  started  up  at  a 
later  date,  the  refiner's  baseline  would 
be  recalculated  to  reflect  the  addition  of 
the  restarted  refinery's  volume  of 
gasoline.  Since  there  would  be  no  1990 
baseline  for  that  refinery's  gasoline, 
pursuant  to  section  211(k)(8).  the  CAA 
baseline  gasoline  parameters  would  be 
used  for  that  gasoline  in  the 
recalculation  of  the  refiner's  baseline. 

EPA  is  proposing  that  within  30  days 
of  a  refiner's  baseline  fuel  parameter 
values  becoming  incomplete  or 
inadequate  due  to  the  events  described, 
or  to  similar  events,  the  refiner  would 
submit  the  appropriate  documentation 
to  an  auditor  which  is  certified  for 
baseline  verification  and  recalculation 
as  discussed  in  section  D.  Comments  are 
requested  on  this  proposal. 

EPA  proposes  that  when  a  refinery  is 
permanently  shut  down,  the  refiner 
would  not  recalculate  its  baseline.  EPA 
believes  that  a  refinery  should  not  have 
to  be  left  open  (particularly  a  dirty 
refinery)  to  retain  an  individual  refiner 
baseline.  If  a  baseline  recalculation  was 
required,  a  refiner  could  just  minimally 
run  the  refinery  to  retain  its  individual 
refiner  baseline.  Likewise,  should  a 


refinery  which  was  in  operation  in  1990 
be  shut  down  and  started  up  at  a  later 
date,  the  refiner  or  refinery  would  still 
have  its  1990  baseline  characteristics. 
d.  Compliance.  EPA  proposes  that  a 
refiner  whose  gasoline  is  produced  in  a 
refinery  operating  as  described  under 
this  heading  would  determine  its 
compliance  with  the  anti-dumping 
provisions  as  discussed  briefly  below 
and  in  detail  in  section  XIII. 

The  post-1994  finished  gasoline,  and 
gasoline  blendstocks  of  the  types  listed 
in  Table  XII-1,  which  left  a  refinery 
would  be  included  in  a  refiner's  or 
refinery's  compliance  calculation  (and 
thus  be  accounted  for).  Transfer 
documentation  would  be  issued  on  such 
gasoline  and  gasoline  blendstocks  in 
accordance  with  the  requirements 
specified  in  section  XIII.C.  Ceriain 
blendstocks  would  be  excluded  from  a 
refiner's  or  refinery's  compliance 
calculation,  including  those  blendstocks 
which  are: 
i.  accounted  for  by  another  refiner, 
ii.  sold  at  certain  prices  indicative  of 
use  in  nongasoline  products, 
iii.  to  be  used  as  feedstock,  or 
iv.  never  to  be  used  in  finished 
gasoline. 

The  parameter  values  of  the  post-1994 
finished  gasoline,  and  blendstocks  of  the 
types  listed  in  Table  XII-1.  which  were 
acquired  by  a  refinery  and  were 
accounted  for  by  another  refiner  would 
be  volumetrically  subtracted  from  the 
acquiring  refiner's  or  refinery's 
compliance  calculation.  Unaccounted 
for  blendstocks  of  the  types  listed  in 
Table  XII-1  which  were  acquired  by  a 
refinery  for  use  in  gasoline  blending 
would  be  included  in  the  acquiring 
refiner's  or  refinery's  compliance 
calculation. 

3.  Producers  of  Blendstocks  Only 

a.  Baseline.  Certain  industries,  such 
as  the  petrochemical  and  natural  gas 
liquids  industries,  supply  gasoline 
blendstocks  to  refiners  and  blenders. 
EPA  believes  that  if  such  parties  did  not 
produce  gasoline  in  1990  and  will  not 
produce  gasoline  in  the  future  (since 
gasoline  production  is  not  their 
business),  they  could  not  "dump" 
gasoline  components  from  reformulated 
into  conventional  gasoline,  nor  could 
they  purchase  "dumped "  components 
for  blending  with  finished  gasoline. 

EPA  proposes  that  those  parties 
which  produced  gasoline  blendstocks 
but  not  finished  gasoline  in  1990.  and 
which  will  not  produce  finished  gasoline 
in  the  future,  not  have  an  individual 
baseline.  The  blendstocks  purchased 
from  these  parties  would  be  accounted 
for  by  the  refiner  or  blender  who 
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purchases  them.  Comments  are 
requested  on  this  proposal. 

b.  Compliance.  Because  parties  under 
this  heading  did  not  produce  gasoline  in 
1990  and  would  not  produce  gasoline  in 
the  future,  they  would  not  have  a 
baseline,  and  thus  would  not  be  subject 
to  compliance  under  the  anti-dumping 
program. 

4.  Purchasers  of  Blendstocks  and/or 
Finished  Gasoline 

a.  Baseline.  An  issue  not  addressed 
by  the  negotiated  agreement  is  the 
determination  of  individual  baselines  for 
those  refiners  who  exclusively  purchase 
blendstocks  and/or  finished  gasoline 
and  mix  these  purchased  components  to 
form  another  finished  gasoline.  Refiners 
engaged  in  this  type  of  refinery 
operation  are  commonly  called 
"blenders".  EPA  proposes  requiring  the 
use  of  Method  1  (discussed  in  paragraph 
C.2)  for  baseline  fuel  parameter 
determination  for  gasoline  produced  in  a 
refinery  where  gasoline  blendstocks 
and/or  finished  gasoline  are  simply 
purchased  or  otherwise  received  , 
(including  intra-company  transfers)  and 
mixed  to  form  finished  gasoline.  If  a 
blender  does  not  have  the  data  required 
for  a  Method  1  determination  of  all  of 
the  required  parameters,  EPA  proposes 
that  the  blender  have  the  CAA  baseline 
parameters  as  its  individual  baseline 
parameters. 

b.  Compliance.  For  compliance 
purposes  (which  are  further  discussed  in 
section  XIII).  EPA  proposes  that  the 
average  emissions  of  unaccounted  for 
blendstocks  could  not  exceed  the 
blender's  baseline,  either  as  determined 
by  Method  1  or.  if  the  blender  did  not 
have  the  data  required  for  a  Method  1 
determination  of  all  of  the  required 
parameters,  the  CAA  baseline. 

As  will  be  discussed  in  Section  XIII. 
the  blender  would  determine  its  post- 
1994  parameter  values  by  volume 
weighting  the  parameter  values  of  the 
blendstocks  it  adds  to  other  blendstocks 
or  to  finished  gasoline.  The  blender 
would  also  be  allowed  to  mix  finished 
gasoline  and  blendstocks.  which  have 
been  accounted  for  by  a  refiner  with  an 
individual  baseline,  and  oxygenates 
without  accounting  for  the  composition 
and  resulting  emissions  due  to  those 
components.  EPA  also  proposes  that  a 
blender  be  allowed  to  include 
oxygenates  in  its  compliance  calculation 
if  EPA  chooses  to  include  oxygen 
content  in  the  compliance  calculation 
under  the  option  discussed  in  paragraph 
B.l.  This  would  give  blenders  who  only 
blend  oxygenates,  gasoline  and 
"accounted  for"  blendstocks  the  ability 
to  blend  without  regulatory  burden 
while  giving  credit  for  the  emission 


reduction  benefits  of  oxygenates  which 
blenders  who  combine  unaccounted  for 
blendstocks  can  utilize.  A  blender  could 
not  blend  those  blendstocks  which  have 
been  "marked"  (indicating  the 
blendstock  is  not  for  use  in  finished 
gasoline)  by  a  refiner  with  an  individual 
baseline. 

EPA  believes  this  proposal  will  allow 
blenders  to  purchase  fungible  gasoline 
and  will  not  reduce  the  availability  of 
blendstocks  yet  will  maintain  air  quality 
since  the  emissions  from  the 
blendstocks  mixed  to  produce  gasoline 
or  added  to  finished  gasoline  cannot 
exceed  the  Clean  Air  Act  baseline 
emissions  or.  if  calculable,  the  blender's 
individual  baseline  emissions.  This 
accounting  will  require  the  purchase  of 
blendstocks  which  consist  of  low- 
emissions  producing  components  (e.g., 
natural  gas  liquids)  to  offset  the  use  of 
high-emissions  producing  components 
(e.g.,  toluene)  in  order  that  the  emissions 
do  not  exceed  the  blender's  baseline 
emissions. 

Additionally.  EPA  does  not  believe 
that  blends  of  accounted  for  and 
unaccounted  for  components  (i.e., 
finished  gasoline,  oxygenates  and 
blendstocks)  will  result  in  emission 
increases  or  air  quality  deterioration 
because  the  finished  gasolines  would 
have  been  previously  accounted  for 
under  some  other  refiner's  baseline  and 
the  addition  of  oxygenate  would  at 
worst  only  increase  NOx  emissions. 
Under  the  provisions  of  section  211(k)(8) 
of  the  Act,  NOx  emission  increases, 
when  due  to  oxygenate,  can  be  offset  by 
equivalent  mass  reductions  in  exhaust 
toxic,  VOC  and  CO  emissions  due  to 
oxygenate.  As  discussed  in  Section  B.2, 
any  increase  in  NOx  emissions  will  be 
more  than  made  up  for  by  decreases  in 
toxic,  VOC  and  CO  emissions. 
Comments  are  requested  on  this 
proposal. 

5.  Importers 

a.  Baseline.  EPA  proposes  requiring 
the  use  of  Method  1  (discussed  in 
paragraph  C.2  above)  for  baseline  fuel 
parameter  determination  for  an  importer 
who  imported  gasoline  and  gasoline 
blendstocks  into  the  U.S.  in  1990.  If  the 
importer  does  not  have  the  data 
required  for  a  Method  1  determination  of 
all  of  the  required  parameters  for  every 
batch  of  gasoline  or  gasoline 
blendstocks  imported,  the  Agency 
proposes  that  the  importer  have  the 
CAA  baseline  parameters  and  resulting 
emissions  as  its  individual  baseline 
parameters  and  emissions.  An  importer 
who  did  not  import  gasoline  and/or 
gasoline  blendstocks  into  the  U.S.  in 
1990  but  who  does  so  after  1994  would 
have  the  CAA  baseline  parameters  as 


its  individual  baseline  parameters. 
Additionally,  EPA  proposes  that  if  an 
importer,  which  is  also  a  refiner,  can 
show  that  it  imported  more  than  75 
percent  of  its  1990  gasoline  production 
into  the  U.S.  in  1990.  it  may  determine  a 
baseline  per  the  methods  described  in 
paragraph  C.2.  EPA  believes  that  this 
percentage  (75)  represents  a  significant 
portion  of  a  refiner's  gasoline 
production.  Use  of  the  methods 
described  in  paragraph  C.2  would 
require  baseline  verification  by  an  EPA- 
approved  auditor,  and  thus  gaming 
would  be  prevented.  Comments  are 
requested  on  the  appropriateness  of  this 
75  percent  requirement. 

This  proposal  differs  slightly  from  that 
proposed  in  Section  IX.D.4  in  the  NPRM. 
but  EPA  believes  that  this  proposal  will 
avoid  the  risk  of  baseline  emissions  that 
could  be  artificially  high  due  to  the 
inability  to  track  the  1990  gasoline  and 
blendstock  imports  of  most  importers. 
Since  artificially  high  baselines  would 
not  be  allowed,  it  is  also  being  a  more 
environmentally  beneficial  proposal. 
EPA  believes  that  this  approach  is  still 
fair  and  equitable  to  importers.  EPA 
does  not  believe  that,  in  general, 
importers,  particularly  those  who  are 
not  refiners,  will^ave  adequate  1990 
composition  data  on  their  imported 
gasoline  and  blendstocks  from  which  to 
establish  an  individual  baseline  under 
Method  1.  If  importers  were  allowed  to 
establish  individual  baselines  based  on 
1991-2  data  (except  for  those  importers 
who  meet  the  75  percent  criteria 
described  above),  if  is  likely  these 
baselines  could  be  very  high  compared 
to  that  of  a  domestic  refiner  since  there 
would  be  no  way  (1)  to  prevent  the 
importer  from  choosing  high  emission 
gasoline  to  import  in  1991-2  simply  to 
get  an  advantageous  baseline  and  (2)  to 
insure  the  1991-2  gasoline  was  the  same 
as  1990  gasoline  imported.  While  EPA 
expects  the  proposed  use  of  a  baseline 
auditor  to  adequately  verify  domestic 
refiners'  baselines,  it  does  not  believe 
such  a  system  would  be  effective  in 
dealing  with  importers'  baselines,  unless 
the  importer  was  also  a  refiner  which 
met  the  75  percent  criteria.  EPA  believes 
that  to  allow  importers  to  develop  high 
baseline  emissions  without  the  data 
required  by  Method  1,  would  encourage 
gaming,  i.e.,  high-emissions  producing 
gasoline  and  blendstocks  could  leave 
the  U.S.  (from  a  refiner  with  a  relatively 
low  baseline)  and  come  back  in  via  an 
importer  with  a  high  baseline.  This 
clearly  would  be  dumping,  and  thus 
would  be  envirorunentally.  as  well  as 
competitively,  detrimental.  It  would  also 
allow  importers  to  meet  a  less  stringent 
standard  overall  than  domestic  refiners. 
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Comments  are  requested  on  this 
proposal. 

b.  Compliance.  As  discussed  in 
section  XIII,  the  emissions  of  an 
importer's  posl-1994  gasoline  and 
gasoline  blendsfocks  could  not  exceed 
its  individual  baseline  emissions  as 
determined  above.  Additionally,  an 
importer  would  be  subject  to  the 
compliance  requirements  discussed 
under  paragraph  C.2  with  regard  to  the 
subtraction  of  accounted  for  blendstocks 
and  finished  gasoline  acquired  by  the 
importer  and  the  inclusion  of 
unaccounted  for  blendstocks  in  its 
compliance  calculation. 

6.  Anti-Dumping  Statutory  Baseline 
Parameters 

EPA  is  proposing  an  annual 
compliance  period  (which  is  discussed 
in  section  XIII)  for  conventional 
gasoline.  Thus  only  one  set  of  statutory 
baseline  gasoline  parameters  is  required 
since  there  are  no  seasonal  compliance 
requirements.  The  annual  average 
baseline  parameters  shown  below  were 
determined  by  weighting  the  summer 
and  winter  baseline  gasoline  param.eters 
on  a  46.8/53.2  percent  summer/winter 
split  to  yield  an  annual  average 
parameter  value.  These  percentages 
represent  the  volumetric  fraction  of 
gasoline  consumed  in  1990  during  the 
summer  period  of  April  1-September  15 
and  winter  period  of  September  16- 
March  31  and  are  consistent  with  the 
splits  used  in  the  reformulated  gasoline 
equations.  This  baseline  parameter  set 
contains  no  oxygen. 

Table  Xll-2.— Annual  Average 
Baseune  Parameters 


Benzene,  volume  pe*cent 

Aro«r.atics.  volunie  percent... 

Olefins,  volume  percent 

Saturates,  voJome  percent.™ 

HVP,  ps«...._ _.. 

IBP.  degrees  F _ 

TiO.  (Jegrees  F 

T50,  degrees  F.._ 

T90.  degrees  F._ 

End  Po«it  degrees  F 

Octane,  {fl  +  M),'2 

APt  Gravity 

Sortuf.  ppm 


H 


„4~.. 


1.58 
29.0 
106 
60.4 
10.3 
89 

119 

208 

331 

409 
87.7 
590 

338 


Based  on  the  proposals  for  baseline 
determination  discussed  in  several 
sections  above,  no  refiner  (who  is  not 
considered  a  "blender")  would  be 
allowed  to  use  the  baseline  parameters 
above  as  part  of  its  individual  baseline 
determination  unless  it  obtained  and 
started  up  a  refinery  which  was  not  in 
operation  in  1990  (i.e.,  had  achieved 
relatively  normal  operation  for  at  least  6 
months  in  1*J90)  or  unless  its  po8t-1994 
production  volume  exceeded  its  1990 


maximum  gasoline  production  (per  the 
requirements  discussed  in  paragraph 
ClO).  A  refiner  who  is  considered  a 
"blender"  would  use  these  parameters 
as  its  baseline  parameters  unless  it  had 
adequate  data  for  a  baseline 
determination  by  the  proposed  Method 
1.  An  importer  would  also  have  these 
parameters  as  its  individual  baseline 
parameters  unless  it  had  adequate  data 
for  a  baseline  determination  by  the 
proposed  Method  1  or  met  the  '75 
percent"  criteria  discussed  in  paragraph 
C.5.  Comments  are  requested  on  the 
parameter  values  listed  above  and  on 
the  methodology  used  to  obtain  them. 

7.  Multiple  Modes  of  Operation 

The  Agency  proposes  and  requests 
comments  on  the  following  requirements 
for  a  refiner's  baseline  determination  if 
a  refiner  engages  in  the  production  of 
gasoline  from  one  or  both  of  the  two 
types  of  refinery  operational  modes 
discussed  in  sections  2  and  4  above 
and/or  also  imports  finished  gasoline 
and/or  blendstocks.  The  Agency 
proposes  that  separate  baselines  be 
estabhshed  for  each  of  the  different 
modes  of  refinery  operation,  on  a 
domestic  and  import  basis.  For  instance, 
a  refiner  who  owns  a  refinery  which 
produces  blendstocks,  and  who  also 
owns  a  refinery  which  purchases 
blendstocks  and  who  also  imports 
gasoline  which  is  produced  in  both  types 
of  refineries  (i.e.,  it  imports  gasoline 
which  was  produced  in  a  refinery  from 
which  it  imported  more  than  75  percent 
of  the  refinery's  1990  gasoline 
production  into  the  U.S.  and  for  which  it 
developed  an  individual  baseline  and  it 
also  imported  gasoline  which  must  meet 
the  CAA  baseline,  i.e.,  which  was  not 
from  its  own  refinery  meeting  the  "75 
percent"  criteria  discussed  in  paragraph 
5)  would  have  four  (4)  individual 
baselines.  As  will  be  discussed  in 
paragraph  C.9,  a  refiner  with  more  than 
one  refinery  opera'ing  as  discussed  in 
paragraph  C.2  may  choose  to  have 
separate  baselines  for  each  of  its 
refineries. 

An  equation  governing  the 
determination  of  a  refiner's  baseline  is 
listed  in  §  80.91(f){iii)  in  the  proposed 
regulations.  Each  of  a  refiner's  domestic 
baselines  would  be  determined  from  the 
average  fuel  parameter  values  and  total 
1990  gasoline  shipment  volume  of  each 
of  its  domestic  refineries  operating  in  a 
single  mode.  An  importer's  baseline 
would  likewise  be  determined  from  the 
average  fuel  parameter  values  and  total 
1990  gasoline  shipment  volume  of  each 
refinery  which  operates  in  one  of  the 
two  modes  and  from  which  it  receives 
finished  gasoline. 


EPA  believes  that  this  approach 
prevents  anticompetitive  effects  which 
could  hurt  smaller  refiners,  blenders  and 
importers.  A  larger,  more  versatile  entity 
which  engages  in  more  than  one  of  the 
operations  (refining,  blending, 
importing)  could  potentially  average  its 
gasoline  properties  over  the  different 
operations  whereas  a  smaller,  less 
versatile  entity  does  not  have  this 
opportunity.  EPA  also  bflievps  that  this 
approach  prevents  dumping  and 
prevents  the  production  or  impcrlation 
of  significant  quantities  of  "dirtit^r"  than 
average  gasoline  which  was  not  p^irt  of 
a  refiner's  or  importer  s  1990  production 
or  sales.  Additionally,  accounting  for  (1) 
a  refiner's  individual  baseline,  (2)  the 
limit  of  individual  babel'nc  applicability 
(discussed  in  paragraph  10  below)  and 
(3)  gasoline  from  most  blending  and 
import  operations  having  the  CAA 
baseline  parameters  could  raise  difficult 
compliance  and  even  baseline 
questions.  For  example,  a  refiner  who 
had  a  relatively  low  baseline  in  1990 
and  did  not  import  in  1990  may  decide  to 
import  in  1995.  The  imported  gasoline 
could  be  required  to  meet  the  CAA 
baseline  emission  level  or  the  lower 
emission  baseline  of  the  refiner,  or  the 
refiner's  baseline  could  be  recalculated 
to  account  for  the  imported  gasoline. 
Likewise,  in  the  case  of  a  refiner  with  a 
relatively  high  baseline,  it  could 
potentially  import  gasoline  under  its 
high  baseline  with  potentially  no  volume 
limit  on  the  imported  gasoline. 
Comments  are  requested  on  the 
proposed  method  of  baseline 
determination. 

8.  Geographic  Considerations 

As  stated  in  section  IX.D.6  of  the 
NPRM,  in  certain  geographical  areas, 
"localized  dumping"  could  occur.  In 
these  areas,  EPA  proposes  to  allow  any 
person  to  petition  EPA  to  establish  an 
individual  refinery  baseline  for 
refineries  under  certain  circumstances. 
The  refinery  would  have  to  be  located  in 
an  isolated  gasoline  distribution  system 
which  contains  a  reformulated  gasoline 
opt-in  area  surrounded  by  a 
conventional  gasoline  area,  and  where  it 
is  shown  that  significant  increases  in 
toxic  emissions  are  occurring  in  the 
conventional  gasoline  area.  If  EPA 
found  that  localized  dumping  was 
occurring,  it  would  grant  the  petition, 
define  refineries  in  the  affected  area  as 
individual  refiners  and  establish 
baselines  for  each  refinery.  EPA's 
authority  to  establish  such  individual 
baselines  is  based  on  section  211(c)  of 
the  Act  which  allows  the  Administrator 
to  regulate  fuels  or  fuel  additives  to 
protect  the  public  health  or  welfare. 
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A  refinery's  individual  baseline  so 
established  would  not  be  incorporated 
into  the  refiner's  baseline  if  those 
facilities  were  owned  by  a  larger  entity. 
However,  a  refiner  that  has  two  or  more 
refineries  in  a  defined  area  may 
determine  a  baseline  for  that  area  by 
incorporating  all  of  the  refineries  in  that 
area.  In  no  case  is  a  refinery  to  have  an 
individual  basckne  and  to  also  be 
included  in  the  baseline  of  the  larger 
entity.  Comments  conGeming  this 
proposal  are  requested. 

9.  Establishment  of  Refinery-Specific 
Individual  Baselines 

In  certain  instances,  a  refiner  may 
desire  to  have  an  individual  baseline  for 
each  of  its  refineries.  For  instance, 
suppose  a  refiner  has  a  refinery  which 
has  low  baseline  emissions  and  a 
refinery  which  has  high  baseline 
emissions,  and  the  low  emission  refinery 
will  soon  be  producing  primarily 
reformulated  gasoline.  If  the  operations 
of  the  high  emission  refinery  do  not 
change,  the  refiner  would  be  out  of 
compliance  with  the  anti-dumping 
requirements  because  the  contribution 
of  the  low  emission  refinery  fuel  in  the 
anti-dumping  calculation  would  be  less. 
Thus,  the  refiner  would  be  penalised  for 
producing  reformulated  gasoline  while 
maintaining  conventional  gasoline 
operations  that  are  very  similar  to  its 
1990  operations.  EPA  proposes  to  allow 
a  refiner  to  establish  individual 
baselines  for  each  of  its  refineries.  Thus, 
the  refiner  would  not  have  its  own 
individual  baseline.  A  refiner  may  only 
establish  an  individual  baseline  for  each 
of  its  refineries  or  none  of  its  refineries 
(i.e..  use  a  refiner-wide  baseline).  This  is 
analogous  to  and  consistent  with  the 
reformulated  gasoline  situation. 
Although  the  Clean  Air  Act  refers  to 
gasoline  sold  by  a  refiner,  blender  or 
importer  (section  211(k)(8)(A)),  EPA 
believes  that  refinery  specific  baselines 
are  allowed.  The  Act  does  not  specify 
an  averaging  unit  for  baseline 
determination,  though  it  does  provide 
for  emissions  averaging  between 
refineries  for  compliance.  There  are 
three  possible  options  for  baseline 
determination.  Baselines  could  be 
determined  on  a  refinery  basis,  on  a 
refiner  basis  or  on  some  combination  of 
the  two.  During  the  regulatory 
negotiation,  it  was  agreed  that  the  pure 
refiner  basis  would  be  unfair  to  certain 
refiners.  Allowing  refiners  to  simply 
pick  a  combination  of  averaged  and 
individual  refinery  baselines  would  give 
large  refiners  an  opportunity  to  game  the 
system  and  potentially  grant  them  a 
significant  advantage  over  small 
refiners.  Therefore,  EPA  is  proposing  to 
allow  refiners  to  choose  only  refiner- 


wide  averaging  or  refinery-by-refinery 
baselines.  It  is  likely  that  less  localized 
dumping  would  occur  in  those  locales 
where  individual  refineries  have 
individual  baselines. 

If  refinery-specific  individual 
baselines  are  allowed,  all  requirements 
applicable  to  refiners  would  also  apply 
to  refineries  with  individual  baselines 
for  compliance  purposes.  Comments  are 
requested  on  this  proposal,  specifically 
regarding  whether  this  should  be 
allowed  without  restrictions,  or  if  not. 
what  requirements  should  be 
considered, 

10.  Limitation  on  Applicability  of 
Individual  Baseline 

In  order  that  new  gasoline  production 
capacity  or  purchased  volumes  of 
blendstock  or  gasoline  do  not  allow  the 
production  of  conventional  gasoline 
which  is  worse,  with  respect  to 
emissions,  than  a  gasoline  having  the 
parameters  listed  in  section  6,  the 
Agency  proposes  to  limit  the  application 
of  a  refiner's  individual  baseline  to  a 
certain  portion  of  its  post-1994 
conventional  gasoline  production  and  to 
apply  the  values  of  the  parameters  listed 
in  section  6  {i.e.,  the  CAA  baseline 
parameters)  to  the  volume  in  excess  of 
this  amount.  This  proposal  would  also 
apply  to  the  imported  gasoline  of 
importers  which  have  an  individual 
baseline  as  discussed  in  section  5.  The 
application  of  the  CAA  baseline 
parameters  would  only  apply  to  those 
refiners  whose  post-1994  production  of 
gasoline  (reformulated  plus 
conventional)  exceeded  their  1990 
gasoline  production  volume.  In  these 
cases,  the  growth  in  total  gasoline 
production  (post-1994  minus  1990)  would 
be  allocated  to  conventional  and 
reformulated  gasoline  production 
according  to  the  ratio  of  post-1994 
conventional  and  reformulated  gasoline 
production.  The  refiner's  individual 
baseline  would  apply  to  all  conventional 
gasoline  production  except  for  the 
growth  in  production  which  was 
allocated  to  conventional  gasoline.  The 
CAA  baseline  parameters  would  be 
applied  to  the  calculated  growth  in 
conventional  gasoline  production. 

For  example,  assume  that  a  refiner 
produced  100  barrels  of  gasoline  in  1990 
and  120  barrels  (combined  reformulated 
and  conventional  gasoline  production) 
in  1995.  The  refiner's  total  growth  would 
be  20  barrels.  Also  assume  that  of  the 
120  barrels  produced  in  1995,  65  barrels 
were  reformulated  gasoline  and  55 
barrels  were  conventional  gasoline.  The 
conventional  fraction  of  the  refiner's 
1995  total  production  would  be  55/120. 
The  fraction  of  the  refiner's  total  growth 
which  would  be  allocated  to 


conventional  gasoline  production  would 
be  about  9.2  barrels,  or  55/120  times  20. 
The  difference  between  its  1995 
conventional  production  (55  barrels)  and 
this  calculated  conventional  growth  (9.2 
barrels)  would  be  the  refiner's  1990 
conventional  base  volume  (45.8  barrels). 
In  this  case,  the  refiner's  individual 
baseline  would  be  applied  to  the  45.8 
barrels  and  the  CAA  baseline 
parameters  (listed  in  Table  XII-2)  would 
be  applied  to  the  9.2  barrels.  It  should  be 
noted  that  a  refiner  or  importer  would 
not  have  to  produce  or  import  two  kinds 
of  conventional  gasoline.  The  refiner  or 
importer  would  be  simply  required  to 
comply  with  the  production  weighted 
average  of  the  two  resulting  baseline 
emission  figures. 

For  a  refiner,  its  1990  total  volume 
would  be  its  1990  actual  gasoline 
production,  or  WIP-adjusted  production, 
(including  oxygenate  volume).  Note  that 
the  1990  conventional  base  gasoline 
volume  (to  which  is  applied  the  refiner's 
individual  baseline)  changes  as  both  the 
total  volume  of  post-1994  gasoline 
produced  or  imported,  and  the  fraction 
of  that  which  is  conventional  gasoline 
changes. 

EPA  believes  that  actual  1990 
production  better  accounts  for  day-to- 
day operations,  including  normal  down 
times,  and  would  thus  better  reflect 
future  refinery  and  gasoline  production 
operations  since  all  refinery  units  are 
not  likely  to  run  at  their  maximum 
production  ability  for  the  entire  year  as 
might  be  assumed  in  a  modeling 
demonstration.  Additionally,  1990 
gasoline  production  in  the  U.S..  in 
general,  approached  near-full  capacity. 

EPA  also  proposes  that  if  a  refiner 
could  demonstrate  that  extenuating 
circumstances  (i.e.,  catastrophic  failure 
by  fire,  explosion,  accident,  weather, 
etc.)  resulted  in  down  time  of  at  least 
one  (1)  month  for  one  or  more  units,  the 
baseline  auditor  could  adjust  the  1990 
gasoline  production  volume  to  account 
for  operation  of  the  unit  at  the  average 
production  capacity  of  the  other  units 
which  produced  gasoline  blendstocks  in 
1990. 

EPA  believes  this  proposal  for  a 
volume  limitation  with  respect  to 
individual  baseline  applicability  will 
create  a  level  playing  field  and  avoid 
market  distortions.  EPA  believes  this  is 
necessary  to  prevent  the  purchase  and 
subsequent  blending  of  low  emission 
gasoline  up  to  the  higher  CAA  baseline 
emissions.  In  addition  to  increased 
motor  vehicle  emissions,  this  could 
result  in  increased  market  share  for 
some  entities  and  anti-competitive 
effects.  EPA  believes  the  proposed 
limitation  on  the  amount  of  conventional 
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gasoline  which  is  compared  to  the 
individual  baseline,  as  outlined  above, 
is  authorized  under  section  211(c)  of  the 
Act.  EPA  is  exercising  its  discretion 
under  section  211(c)  because  of  the 
increase  in  emissions  that  otherwise 
could  occur,  as  described  above. 
Comments  are  requested  on  this 
proposal. 

Comments  are  also  requested  on  a 
second  option  which  would  apply  a 
refmer's  or  importer's  individual 
baseline  to  all  of  its  post-1994 
conventional  gasoline  produced  or 
imported  regardless  of  growth.  This 
option  would  replace  the  earlier  option 
which  would  apply  the  CAA  baseline 
fuel  parameters  to  "new"  conventional 
gasoline  volume  (i.e..  individual  refiners 
would  not  be  able  to  choose  between 
the  two  options). 

D.  Individual  Baseline  Data  Submission 
and  Approval 

1.  Auditor  Certification 

EPA  proposes  that  Agency-certified 
auditors  be  utilized  to  verify  a  refiner's 
data  submission  package.  EPA  also 
proposes  that  an  auditor  be  independent 
of  the  refiner.  EPA  would  certify 
auditors  based  on  criteria  developed  by 
the  Agency  in  consultation  with  persons 
who  are  knowledgeable  in  the  technical 
aspects  of  the  refining  industry, 
including  refinery  and  terminal 
operations.  In  addition  to  developing 
auditor  certification  criteria,  the  Agency, 
again  in  consultation  with  technical 
experts,  would  develop  technical 
guidelines  for  an  auditor  to  consider 
while  conducting  the  audit  of  baseUne 
data  submissions. 

EPA  plans  to  have  consulted  with  the 
appropriate  technical  experts  by  March 
31, 1532.  Comments  on  the  use  of  an 
auditor  for  baseline  data  verification, 
relationship  of  the  auditor  to  the 
submitter,  technical  expert 
consultations,  criteria  the  auditors  of 
baseline  data  should  be  required  to 
meet,  and  any  dates  proposed  here  are 
requested. 

2.  Data  Submission  ' 

The  Agency  proposes  that  refiners 
and  importers  submit  their  baseline  data 
package  to  a  certified  auditor  on  or 
before  January  31, 1993.  EPA  believes 
this  is  sufficient  time  for  refiners  and 
importers  to  gather  and  prepare  the 
required  data.  Data  submissions  are 
required  from  all  refiners,  including 
blenders,  and  importers.  An  entity 
which  is  permitted  under  this  proposal 
to  utilize  the  CAA  basehne  parameters 
as  its  individual  baseline  parameters, 
and  does  so.  shall  submit  a  letter  by  the 
chief  executive  officer  or  designee 


indicating  that  insufficient  data  exists 
for  a  baseline  determination  by  the 
methods  allowed  for  that  entity. 

The  Agency  proposes  the  submission 
requirements  found  at  §  80.92(b)  of  the 
proposed  regulations.  Data  submissions 
are  to  include  all  data  required  for    ' 
Method  1  determination  of  each 
parameter.  If  the  data  available  are 
insufficient  for  a  baseline  parameter 
detern\ination  by  Method  1,  all  data 
available  for  a  Method  2  parameter 
determination  would  also  be  submitted. 
Likewise,  if  insufficient  data  exists  for 
determination  of  a  parameter  by  Method 
2,  then  all  data  for  a  Method  3 
determination  would  also  be  submitted. 
Thus  if  a  Method  3  determination  is  to 
be  used  for  a  baseline  parameter 
determination,  all  of  the  refiner's 
available  data  on  determining  that 
parameter  would  be  submitted.  The 
submission  package  must  also  include  a 
letter  signed  by  the  chief  executive 
officer  of  the  company,  or  designee, 
stating  that  the  data  submitted  is  the 
extent  of  the  data  available  for  the 
determination  of  all  the  required 
baseline  fuel  parameter  values. 

For  each  of  the  three  proposed 
methods  of  baseline  fuel  parameter 
determination,  EPA  proposes  that  the 
data  include  the  sampling  dates  of  each 
shipment,  batch  or  stream,  the  volume 
associated  with  each  sampled  shipment, 
batch  or  stream,  fuel  parameter 
measurement  dates  and  the  values  of 
measured  fuel  parameters.  Supporting 
details  such  as  test  procedure 
identification  and  name  and  address  of 
testing  facility  would  need  to  be 
included  to  the  extent  they  are 
available.  EPA  also  proposes  that 
additional  support  data  include 
identification  of  batches  or  shipments  as 
either  produced  at  the  refinery, 
purchased  from  within  or  outside  of  the 
company,  or  transferred  from  within  or 
outside  of  the  company.  Also,  a 
summary  sheet  detailing  each  incidence 
of  blendstock  transfer  or  purchase  and 
each  incidence  of  gasoline  shipment  is 
required.  Summary  sheets  are  intended 
to  limit  the  amount  of  paperwork 
submitted  and  for  ease  of  reviewing  the 
data. 

For  use  of  a  Method  3  determination, 
the  supporting  data  comparing  1990  and 
1991/2  blendstock  composition  include 
key  process  operating  conditions  (e.g.. 
feed  and  product  stream  compositions, 
catcracker  culpoints,  catalyst  types, 
operating  temperatures,  reformer  RON, 
etc.),  intermediate  feedstocks  and  other 
information  an  auditor  may  need  to 
compare  1990  and  1991/2  operations. 
Comments  are  requested  as  to  the 
adequacy  and  necessity  of  this  type  of 
data  and  on  any  other  details  that 


should  be  included  as  required 
supporting  documentation. 

Concerning  use  of  a  work-in-progress 
modified  baseline.  EPA  proposes  that 
submissions  include  all  the  data 
required  to  determine  the  refinery 
unadjusted  baseline  plus  the 
corresponding  data  required  for 
supporting  and  calculating  a  work-in- 
progress  adjusted  baseline.  EPA  is  also 
proposing  that  if,  due  to  work-in- 
progress,  a  refiner  was  not  able  to 
collect  reliable  1991  data,  the  refiner's 
baseline  be  calculated  using  estimated 
values  for  the  refinery  as  it  will  be 
affected  by  the  work-in-progress,  once 
completed.  The  estimated  values  would 
be  established  from  production  records, 
lab  analyses,  engineering  data, 
historical  and  comparative  data  and 
refinery  models.  Within  6  months  of  the 
facility  achieving  normal  operation, 
actual  operating  data  would  be  used  to 
reconcile  such  estimates  and  the 
resultant  modified  baseline  calculations. 
Such  reconciliation  must  be  provided  to 
an  auditor  who  will  verify  that  the 
refiner's  original  estimate  was 
reasonably  accurate  employing  criteria 
developed  by  the  technical  panels 
discussed  in  paragraph  D  1  above.  If  the 
refiner  calculates  a  new  baseline 
exhaust  emissions  value  which  is  within 
five  (5)  percent  of  the  estimated  value, 
the  refmer  need  not  have  the  auditor 
verify  the  new.  actual  baseline,  but  may 
simply  submit  the  new  baseline  data  to 
EPA.  If  the  baseline  exhaust  emissions 
value  is  different  by  more  than  five 
percent,  the  data  must  be  submitted  to 
an  auditor  for  verification. 

EPA  proposes  that  submitted  data  be 
reported  in  tabular  form  by  parameter, 
calendar  month  and  refinery  for  the 
following  parameters:  benzene  content; 
aromatic  content;  olefin  content:  sulfur 
content;  distillation  temperatures  at  10, 
50  and  90  percent  evaporated  points; 
oxygen  content  and  oxygenate  type:  and 
RVP.  The  submission  would  also  include 
the  refiner's  estimate  of  its  overall 
baseline  fuel  parameter  values  and  its 
baseline  emissions  values.  This  estimate 
must  of  course  be  verified  by  the 
auditor. 

Comments  on  the  details  of  these 
submission  requirements  are  requested, 
particularly  concerning  the  amount  and 
type  of  data  requested. 

3.  EPA  Approval 

EPA  proposes  that  the  auditor  verify 
the  accuracy  of  the  submitted  data. 
Comments  are  requested  on  the  methods 
to  be  used  by  an  auditor  to  verify  data. 
The  Agency  farther  proposes  that  the 
auditor  forward  results  of  verification  to 
EPA  within  three  (3)  months  of  receipt  of 
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the  submitted  data.  In  order  to  benefit 
from  public  comment  while  the  Agency 
evaluates  the  data,  EPA  would  publish 
individual  baseline  data  m  the  Federal 
Register  within  two  (2)  months  of  receipt 
fromi  the  auditor  without  first  evaiuatmg 
it.  The  Agency  proposes  to  publish 
baseline  data  in  the  form  of  fuel 
parameter  values  by  refiner  or  importer 
and  for  each  refmcry  of  a  refiner  or 
importer  with  more  than  one  refinery. 

EPA  would  decide  on  the  adequacy 
and  reliability  of  submitted  individual 
baseline  data  and  notify  the  affected 
party  of  approval  within  five  (5)  months 
cf  publication  of  the  data  m  the  Federal 
Register.  The  Agency  proposes  to 
conduct  investigations  of  potential 
baseline  discrepancies  in  a  conndential 
manner  involving  EPA,  the  auditor  and 
the  refiner  or  importer. 

Comments  concerning  any  aspect  of 
the  suggested  methods  for  implementing 
these  anti-dumping  provisions,  as  well 
as  comments  on  any  issues  not 
discussed,  are  requested. 

XIII.  .Anti-Dumping  Compliance  and 
Enforcement  Requirements  for 
Conventional  Gasoline 

A.  Introduction 

Under  EPA's  proposed  anti-dumping 
program,  refiners  and  importers  average 
the  exhaust  benzene  emission  [benzene) 
of  all  conventional  gasoline  and  certain 
refinery  products  produced  or  imported 
on  an  annual  basis  across  all  facilities  in 
the  country  operated  by  a  single 
regulated  party,  except  in  those  cases 
where  the  refiner  has  established  a 
separate  baseline  for  each  of  its 
refineries,  or  for  those  refiners 
distributing  conventional  gasoline  into 
an  approved  specified  geographic  area 
as  discussed  previously.  In  addition, 
sulfur,  olefins  and  T-OO  would  not  be 
allowed  to  exceed  125%  of  their  average 
1990  baseline  levels  on  an  annual  basis. 
Refiners  and  importers  with  insufficient 
data  to  establish  a  1990  baseline,  would 
use  the  baseline  values  provided  in  the 
Clean  .A-r  Act.  Refiners  that  both 
operate  a  domestic  refinery  and  im,port 
gasoline  or  gasoline  blendstocks  would 
have  separate  baselines  and  would  have 
to  determine  compliance  for  such 
operations  separately. 

EPA  considered  implementing 
separate  summer  and  winter  averaging 
periods,  rather  than  an  annual  averaging 
period.  However.  ElPA  determined  that 
the  environmental  benefits  from  the 
implementation  of  two  averaging 
periods  were  not  significant  enough  to 
justify  the  record  keeping  and  reporting 
requirements  needed  for  two  averaging 
periods.  In  addition,  industry 
representatives  to  the  negotiated 


rulemaking  strongly  advocated  the 
longer  averaging  period  in  that  it 
provided  greater  flexibility  in  meeting 
the  anti-dumping  requirements. 

I'nder  EPA's  proposal,  the  anti- 
dum.ping  enforcement  program  would 
consist  of  a  combination  of  the  following 
enforcement  mechanisms  to  monitor 
compliance  with  the  regulations, 
including:  (1)  Registration  of  regulated 
parties,  (2)  record  keeping,  (3)  reporting, 

(4)  company-commissioned  audits,  and 

(5)  Agency  audits.  The  Agency  believes 
all  the  mechanisms  proposed  are 
necessary  to  ensure  compliance  with  the 
regulations.  This  belief  is  based,  in  large 
part,  on  the  Agency's  experieiK^e  in 
enforcing  the  lead  phasedown  program. 
In  that  program,  compliance  improved 
dramatically  when  the  Agency  shifted 
from  an  enforcement  program  based 
merely  on  the  review  of  periodic  reports 
to  one  that  included  enforcement  audits. 

B.  Regulated  Parties 

Under  EPA's  proposal,  the  anti- 
dumping requirements  would  fall  into 
two  general  categories.  Under  the  first 
general  category  of  requirements, 
persons  who  produce  or  import  gasoline 
or  certain  gasoline  blendstocks  would 
be  required  to  meet  the  average 
standards  for  exhaust  benzene 
emissions,  sulfur,  T-90,  and  olefins. 
Under  the  second  general  category  of 
requirements,  refiners  and  importers 
would  be  required  to  add  a  chemical 
marker  to  certain  specified  gasoline 
blendstocks  that  could  not  be  used  in 
blending  gasoline.  In  addition,  any 
person  in  the  gasoline  distribution 
network  could  not  transport,  store,  or 
sell  gasoline  containing  this  marker. 

The  first  category  of  anti-dumping 
requirements,  that  gasoline  and  gasoline 
blendstocks  must  meet  standards  for 
exhaust  benzene  emissions,  sulfur,  T-90. 
and  olefins,  would  apply  to  refiners  and 
importers.  The  anti-dumping 
requirements  of  section  211(k)(8)  of  the 
Clean  Air  Act  apply  to  any  refiner, 
blender,  or  importer.  The  terms 
"refiner"  "  and  "importer"  "  have  been 
defined  and  applied  in  earlier 
environmental  regulatory  programs 
involving  gasoline."  EPA  proposes  that 


"  "Refiner"  is  defined  as  "any  person  who  owns. 
Ipases,  operates,  controls,  or  supervises  a  refinery." 
40  CFR  80.2{i).  and  "refinery"  is  defined  as  ~a  plant 
at  which  gasoline  is  produced."  40  CFR  8a2(h). 

'•"Importer"  is  defined  as  "a  person  who  imports 
oasoline  or  gasoline  blending  stocks  or  components 
from  a  foreign  country  into  the  United  States  *   *  *"" 
40  CFR  80.2(rl. 

(  ..rreni  regulatory  programs  that  involve 
gasoline  tnchtde  the  lead  phasedown  program,  40 
CFR  80  20,  and  the  gasoline  volatihty  program.  40 
ctH  so  2~-zn 


these  definitions  continue  to  apply  for 
purposes  of  the  anti-dumping 
requirements.  Section  211  does  not 
define  gasoline  "blenders,"  nor  has  EPA 
defined  it  previously  as  a  separate 
category  of  regulated  party  for  purposes 
of  gasoline  regulations.  Under  other 
gasoline  regulations,  blenders  have  been 
generally  included  within  the  definition 
of  refiner. 

Thus,  under  existing  regulatory 
programs  involving  gasoline,  any  person 
who  adds  any  gasoline  blendstock  **lo 
gasoline  **or  who  combines  gasoline 
blendstocks  to  produce  gasoline  (i.e..  a 
"blender")  is  included  in  the  definition 
of  refiner,  because  such  a  person  is 
"producing"  gasoline.  "The  proposed 
anti-dumping  regulations  would  follow 
this  approach. 

The  second  proposed  category  of  anti- 
dumping requirements  involves 
specified  petroleum  products  which 
could  not  be  used  for  gasoline  blending. 
These  requirements  would  apply  to  all 
persons  in  the  gasoline  distribution 
network,  from  refiners  and  importers 
through  retailers.  Under EPAs  proposal 
(discussed  more  fully  below),  refiners 
and  importers  would  be  required  to  add 
a  chemical  marker  to  these  blendstocks 
in  order  to  identify  this  product  to 
persons  downstream  in  the  gasoline 
distribution  network.  In  order  to  ensure 
that  marked  blendstocks  are  not  added 
to  gasoline,  EPA  proposes  that  all 
persons  in  the  gasoline  distribution 
network  (including  refiners,  importers, 
distributors,  resellers,  carriers,  retailers, 
and  wholesale  purchaser-consumers),  be 
prohibited  from  selling,  dispensing, 
storing,  or  transporting  these  marked 
blendstocks  for  use  in  blending  gasoline. 
A  similar  prohibition  apphes  to  selling, 
dispensing,  storing,  or  transporting 


""Gasoline  blending  stock  i  r  component"  la 
defined  as  "any  liquid  compound  which  is  blended 
with  other  liquid  compounds  or  with  lead  additives 
to  produce  gasoline,"  40  CFR  M.2ii). 

""Gasoline"  Is  defined  as  "any  fuel  sold  in  any 
State  for  use  in  motor  vehicles  and  motor  vehicle 
engines,  and  commonly  or  commeroBily  known  or 
sold  as  gasoline  (footnote  omitted)."  40  CFR  SO^c). 

''Under  the  gasoline  volatility  program,  a  spoclaJ 
category  of  refiner  was  created  for  any  person  who 
adds  ethanol  to  gasoline,  termed  an  "elhanol 
blender." 

"Ethanol  blender"  is  defined  as  "any  person  who 
owns,  leases,  operates,  controls,  or  supervises  an 
ethanol  blending  plant,"  40  CFRW.ZIvl.  and 
"ethanol  blending  plant"  is  defined  as  "any  refinery 
at  which  gasoline  is  produced  solely  thrqugh  the 
addition  of  ethanol  to  gasoline,  and  at  whtch  the 
quality  or  quantity  of  gasoline  is  not  alterad  in  any 
other  manner."  40  CFR  80.Z(u)  A  separate  definition 
was  created  for  ethanol  blenders  under  the  gasohne 
volatility  program  t>ecause  special  provisions  are 
Included  for  gasoline  containing  9  to  10  volume 
percent  ethanol,  40  CFR  80  27(d),  and,  as  a  result, 
special  r»?gulatory  requirements  were  necessary  lor 
ethanol  blenders,  see.  e.g..  40  CFR  80  28(g)|6). 
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marked  gasoline  for  use  as  a  motor 
vehicle  fuel. 

C.  Accounting  for  Gasoline  and 
Gasoline  Blending  Stocks 

Under  EPA's  proposal,  the  anti- 
dumping requirements  would  apply  to 
all  gasoline  and,  with  certain 
exceptions,  all  petroleum  products 
usable  for  gasoline  blending  that  the 
refiner  produces.  Similar  provisions 
would  apply  to  importers.  Under  the 
proposal,  refmers  and  importers  would 
have  to  demonstrate  that  the  annual 
average  properties  of  the  total 
conventional  gasoline  and  these 
products  do  not  exceed  the  specified 
requirements. 

The  regulations  identify  those 
petroleum  products  that  are  produced  at 
a  gasoline  refinery  and  that  are 
normally  used  as  gasoline  blendstock,  or 
RPAD,  which  must  either  be  accounted 
for  by  the  refiner  or  importer  in  its  anti- 
dumping compliance  calculations  or 
designated  not  for  use  in  blending 
gasoline.  "APP"  is  the  term  used  in  the 
proposal  for  blendstocks  included  by  a 
refiner  or  importer  in  their  anti-dumping 
compliance  calculations.  The  term  for 
those  blendstocks  not  accounted  for  in 
compliance  calculations  is  "NAPP." 

EPA  is  proposing  that  all  petroleum 
products  that  are  produced  at  a  refinery, 
plus  all  finished  conventional  gasoline. 
be  either  accounted  for  in  anti-dumping 
compliance  calculations  (APP),  or,  if  not 
accounted  (NAPP),  be  prohibited  from 
use  in  blending  gasoline.  With  certain 
exceptions,  NAPP  would  be  marked 
with  an  easily  detectable  chemical 
marker.  This  will  ensure  that  the 
environmental  benefits  envisioned  by 
Congress  for  the  anti-dumping  program 
are  actually  achieved,  and  will  avoid 
anticipated  distortions  of  the  market. 
These  problems  stem  from  the  economic 
incentives  created  by  the  differences  in 
baselines  between  different  refiners  and 
importers.  Certain  refiners  (i.e. 
downstream  blenders)  may  likely  have 
standards  for  anti-dumping  compliance 
that  will  be  more  lenient  than  for  other 
refiners,  which  could  create  a 
mechanism  and  incentive  for  parties  to 
add  dirtier  fractions  to  fmished  gasoline. 
This  discrepancy  in  anti-dumping 
standards  occurs  because  under  the 
proposed  regulations  refiners  who 
operated  crude  oil  refineries  in  1990 
would  have  baselines  that  are  based 
upon  gasoline  produced  in  1990,  while 
refiners  that  were  not  in  operation  in 
1990  (i.e.,  some  downstream  blender- 
refiners)  would  have  the  Clean  Air  Act 
statutory  baselines.*' 


For  example,  a  refiner  having  a 
rigorous  1990  baseline  could  produce 
conventional  gasoline  meeting  its 
basehne,  and  have  additional  "dirty" 
fractions  left  over  from  its  production  of 
reformulated  gasoline  that  could  not  be 
used  within  the  refiner's  standards  for 
compliance.  This  refiner  then  could  sell 
both  the  finished  conventional  gasoline 
and  the  dirty  fractions  to  a  blender- 
refiner  who  has  a  less  rigorous  default 
baseline.  Because  of  the  blender- 
refiner's  less  rigorous  baseline,  the 
blender-refiner  could  simply  add  the 
dirty  fractions  back  into  the  gasoline. 
There  are  many  other  similar  situations 
which  could  occur.  The  goal  of 
preventing  the  "dumping"  of  the 
refiner's  dirty  fractions  thus  would  be 
frustrated. 

This  issue  was  discussed  at  great 
length  during  the  advisory  committee 
negotiations  with  this  rulemaking,  with 
no  clear  resolution.  It  was  recognized 
that  certain  segments  of  the  industry, 
such  as  downstream  blenders  or  new 
refiner-blenders,  could  derive  a 
significant  competitive  advantage  as  a 
result  of  their  less  stringent  baseline. 
Several  regulated  parties  that  operate 
refineries  have  brought  this  competitive 
advantage  risk  to  EPA's  attention 
subsequent  to  the  initial  notice  of 
proposed  rulemaking.  EPA  believes 
there  will  be  blendstocks,  such  as 
aromatics,  available  in  the  marketplace 
as  a  result  of  the  stringent  requirements 
placed  on  reformulated  gasoline,  and 
they  will  have  a  high  potential  of  being 
"dumped"  in  conventional  gasoline.  If 
the  cost  of  these  components  is  below 
the  cost  of  conventional  gasoline,  they 
will  almost  assuredly  be  dumped  if  there 
is  no  regulatory  mechanism  to  prevent 
it.  EPA's  experience  in  the  1970's  and 
1980's  with  enforcement  of  the  lead 
contamination  rules  showed  that  the 
few  cents  wholesale  price  differential 
between  leaded  and  unleaded  gasoline 
provided  the  necessary  incentive  for 
significant  fuel-switching.  Today's 
proposal,  to  account  for  blendstocks  in 
anti-dumping  compliance 
determinations,  would  provide  both  an 
environmental  benefit  and  address  this 
potential  competitive  advantage. 

EPA's  proposal  should  prevent  this 
subversion  of  the  anti-dumping  program 
by  requiring  a  refiner  to  account  not 
only  for  the  finished  gasoline  it 
produces,  but  also  for  those  specified 
refinery  products  which  have  a 


significant  potential  of  being  blended  in 
gasoline.  EP.A.  has  limited  the  scope  of 
the  applicable  requirements  by  defining 
the  specific  refinery  produced  products 
or  mixtures  of  these  products  that  either 
must  be  accounted  for  or  designated  not 
for  use  in  gasoline.  The  Agency  seeks 
comments  on  the  adequacy  of  the  list  of 
products  proposed  as  it  relates  to  the 
specific  requirements  discussed  below. 
Thus  a  refiner  or  importer  would  have 
either  to  account  for  the  properties  of 
these  petroleum  products  or  APP  in  its 
determination  of  compliance  under  the 
anti-dumping  requirements  or  designate 
it  as  NAPP. 

The  primary  mechanism  proposed  for 
assuring  that  non-accounted  for 
petroleum  products  are  not  blended  with 
gasoline,  would  be  to  prohibit  the 
downstream  blending  of  these  products. 
In  addition,  in  order  to  notify  potential 
downstream  blenders  if  blendstocks 
have  or  have  not  been  accounted  for, 
refiners  would  be  required  to  add  a 
chemical  marker  to  all  NAPP,  with 
certain  exceptions  as  described  below, 
and  to  identify  accounted-for 
blendstocks  in  the  product  transfer 
documents. 

An  exception  to  the  marking 
requirement  for  NAPP  is  being  proposed 
where  it  is  sold  by  the  refiner  or 
importer  for  a  cost  that  is  sufficiently 
high  that  there  would  be  no  economic 
incentive  for  use  in  gasoline  blending. 
EPA  had  considered  establishing  a  fixed 
minimum  price  or  fixed  percentage 
above  the  cost  of  gasoline,  above  which 
the  refiner  or  importer  would  not  have 
to  mark  the  product.  Instead  the  Agency 
decided  to  propose  a  cost  threshold 
which  more  realistically  reflects  the 
product's  likelihood  to  be  used  as 
blendstock.  This  would  be  predicated 
not  only  on  the  product's  cost  but  also 
on  its  octane  value  relative  to  the 
octane  "  of  both  regular  and  premium 
grades  of  gasoline.  The  proposal, 
therefore,  provides  for  the  computation 
of  a  "minimum  price"  which  is  based  on 
the  octane  of  the  product  as  well  as  the 
octane  and  price  of  both  regular  and 
premium  gasoline.  The  computation  is 
based  on  the  price  charged  by  that 
refiner  or  importer  for  gasoline  over  the 
last  two  months  or,  in  the  absence  of 
such  information,  the  price  charged  for 


"  The  Clean  Air  Act  statutory  baseline  represents 
the  nationwide  average  properties  of  all  gasoline 


produced  in  1990.  so  that  approximately  half  of  the 
gasoline  produced  in  1990  was  cleaner  than  the 
statutory  baseline,  and  approximately  half  was 
dirtier.  Refiners  who  in  1990  produced  the  cleaner 
half  of  the  gasoline  thus  would  have  baselines  that 
are  more  rigorous  than  the  statutory  baseline. 


"The  octane  of  a  particular  petroleum  product  is 
relevant  to  the  likelihood  of  its  use  in  gasoline 
blending  because  much  gasoline  blending  has  the 
purpose  of  increasing  the  octane  of  the  gasoline 
being  blended.  For  example,  premium  grade 
gasoline  often  is  produced  simply  by  raising  the 
octane  of  regular  grade  gasoline  through  the 
addition  of  higher-octane  blendstocks.  For  this 
reason,  the  value  of  a  petroleum  product  as  a 
blendstock  rises  as  the  products  octane  rises. 
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gasoline  within  the  state  over  the  time 
period.  EPA  believes  such  informal ;on  is 
generally  available,  hawever.  there  may 
be  other  sources  for  pricing  information 
which  may  be  more  reliable  or 
appropriate  for  this  purpose  such  as  the 
New  York  Mercantile  Exchange.  EPA 
requests  comment  on  this  aspect  of  the 
proposal. 

Any  refiner  or  importer  that  produces 
or  imports  any  of  the  products  identified 
in  the  regulations  as  RPAD  would  not  be 
required  to  mark  such  products  if  they 
exceed  the  minimum  price.  Refinery 
produced  products  which  require  a  high 
degree  of  purity,  for  which  the  marker 
could  be  a  potential  contaminant,  would 
likely  exceed  the  proposed  cost 
threshold.  EPA  believes  that  persons 
who  purchase  a  petroleum  product 
costing  sufTiciently  more  than  gasoline 
would  have  little  or  no  incentive  to  add 
such  product  to  gasoline. 

Two  other  exceptions  to  the 
requirement  for  marking  NAPP  are  being 
proposed.  A  refiner  or  importer  that 
produces  or  imports  RPAD  may  be 
selling  that  product  to  the  next 
purchaser  for  use  by  that  purchaser  in 
some  chemical  process  other  than  for 
blending  gasoline  in  the  United  States. 
EPA  is  proposing  that  if  the  seller 
obtains  certain  contractual 
commitm,ents  from  the  purchaser 
regarding  its  use,  the  requirement  for 
marking  the  product  would  not  apply. 
This  contractual  commitment  would 
require  that  the  purchaser  agree  not  to 
use  the  product  in  blending  gasoline  in 
the  United  States  (but  that  would  not 
restrict  exports  of  the  product).  EPA  also 
is  proposing  that  the  product  could  not 
be  transferred  to  a  third  person  in  the 
United  States,  in  order  to  provide  more 
certainty  in  the  product's  use.  EPA 
believes  that  the  contractual  restrictions 
would  be  less  effective  in  preventing  (tie 
use  of  NAPP  in  gasoline  blending  if  the 
NAPP  were  transferred  through  several 
persons.  In  addition,  the  contract  must 
require  that  the  purchaser  provide 
records  regarding  the  use  of  the  product 
and  that  the  seller  retain  these  records. 
If  EPA  discovers  that  such  product  has 
been  used  in  the  blending  of  gasoline, 
the  refiner  that  sold  the  product  will  be 
deemed  in  violation.  EPA  has  proposed 
that  the  seller  can  establish  a  defense  to 
liability  based,  in  part,  on  implementing 
a  quahty  assurance  program  of  oversight 
designed  to  assure  the  purchaser's 
compliance  with  the  requirements  of  the 
contract. 

Another  exception  to  marking  NAPP 
involves  product  that  will  be  used  by  the 
next  purchaser  as  a  feedstock  in  a 
refinery  process.  If  the  refiner  sells  a 
particular  product  directly  to  a  refiner 


and  the  seller  obtains  a  contractual 
commitment  that  the  product  will  be 
used  as  a  feedstock,  the  requirement  for 
marking  would  not  apply.  Use  of  a 
product  as  a  feedstock  would  require 
that  it  undergo  a  substantial  change  in 
its  chemical  properties  or  be  separated 
substantially  into  its  fractional 
constituents.  The  mere  blending  of  such 
product  with  other  product(s)  would  not 
constitute  use  as  a  feedstock.  If  EPA 
discovers  that  such  product  is  not  being 
used  as  a  feedstock,  the  seller  would  be 
in  violation.  Here  too.  the  proposal 
establishes  that  an  adequate  quality 
assurance  program  to  ensure 
compliance  with  the  requirements  of  the 
contract  would  constitute  a  partial 
defense  to  liability. 

EPA  has  considered  alternatives  to 
the  requirement  for  marking  refinery 
products.  One  such  alternative  could  be 
to  require  a  continuous  paper  trail  with 
every  product  that  tracked  its  ultimate 
use.  However,  because  of  the  extensive 
"brokering"  and  commingling  that  could 
occur  with  any  product,  it  is  unlikely 
that  any  paper  trail  would  be  effective 
or  meaningful.  Another  option  would  be 
to  require  that  all  refinery  produced 
products  which  have  the  potential  of 
being  used  to  produce  gasoline  and  are 
included  on  the  list  for  RPAD  would 
have  to  be  included  in  compliance 
calculations  unless  it  meets  one  of  the 
exceptions.  This  would  eliminate  the 
marking  requirement  and  many  of  the 
proposed  liability  scheme  and  defense 
issues.  The  Agency  believes  the  more 
reasonable  approach  is  to  try  to  limit  the 
extent  of  products  that  would  have  to  be 
marked  as  proposed  through  the  various 
exceptions  discussed  previously.  EPA 
recognizes  that  the  requirement  for 
marking  is  not  without  controversy  and, 
therefore,  requests  comments  on  other 
approaches  that  would  provide  a 
mechanism  to  account  for  the  properties 
of  products  that  are  ultimately  used  in 
blending  gasoline  and  would  not  provide 
an  opportunity  for  parties  to  "dump"  as 
discussed  previously. 

Importers  of  gasoline  or  gasoline 
blending  stock  or  RPAD  would  be 
subject  to  these  same  requirements  and 
restrictions.  Under  EPA's  proposal,  any 
person  who  imports  any  product  that  is 
produced  at  a  crude  oil  refinery  that 
produces  any  gasoline  would  be 
considered  an  "importer"  for  purposes 
of  the  anti-dumping  requirements,  and 
would  be  required  to  meet  these 
regulatory  responsibilities  for  all 
gasoline  and  RPAD. 

EP.^'s  proposed  regulations  would  not 
reach  a  person  who  is  not  a  refiner  (i.e., 
a  person  who  does  not  own,  lease, 
operate,  control,  or  supervise  any 


facility  that  produces  gasoline)  or  an 
importer  as  described  above.  For 
example,  a  person  who  produces  natural 
gas  liquids  (NGL)  but  does  not  produce 
any  gasoline,  would  be  able  to  sell  NGL 
for  use  as  a  gasoline  blending 
component  without  accounting  for  or  - 
marking  it.  Any  person  who  would  add 
any  non-refiner  produced  NGL  to 
finished  gasoline,  however,  would  be  a 
refiner  subject  to  the  anti-dumping 
requirements  and  as  such  would  have  to 
account  for  the  properties  of  these 
products  in  its  compliance  calculations. 
EPA  believes  the  exclusion  of  non- 
refiners  from  regulatory  control  is 
appropriate,  because  by  definition  these 
persons  do  not  produce  gasoline 
(reformulated  or  otherwise),  and  as  a 
result  cannot  "dump"  dirty  fractions. 
Moreover,  to  the  extent  products 
produced  by  non-refiners  are  used  by  a 
blender-refiner  in  the  production  of 
gasoline,  the  blender-refiner  would  be 
required  to  include  the  product  in  its 
anti-dumping  compliance  calculations. 

A  similar  distinction  is  proposed  for 
importers;  importers  of  products  that  are 
not  produced  at  a  gasoline  refinery 
would  not  be  subject  to  the  anti- 
dumping requirements.  A  blender- 
refiner  who  does  add  any  non- 
accounted  for  imported  product  to 
gasoline  would  be  required  to  account 
for  the  product  for  anti-dumping 
purposes. 

Under  EPA's  proposal,  gasoline  and 
other  petroleum  products  would  be 
included  in  the  anti-dumping  compliance 
calculations  only  once,  in  order  to  avoid 
double  counting  of  products.  Thus,  a 
refiner  would  not  include  in  its 
compliance  calculations  gasoline  it  did 
not  produce  or  gasoline  blendstocks 
accounted  for  by  others.  The  ri-gulations 
require  the  producer  or  importer  of  a 
feedstock,  subject  to  a  contractual 
commitment,  to  exclude  such  product 
from  its  compliance  calculations. 
However,  the  refiner  that  uses  the 
feedstock  shall  include  the  final  volume 
and  fuel  properties  of  the  prod"r,t  after 
refinery  processing  in  its  compliance 
determination.  A  refiner  that  uses  a 
blendstock  accounted  for  by  another,  or 
APP,  as  a  feedstock  would  have  to 
"back  out"  the  properties  and  volume  of 
the  original  blendstock  and  ir.clud?  the 
volume  and  properties  of  the  product 
after  refinery  processing. 

Also  under  EPA's  proposal,  the 
inclusion  of  oxygenates  in  anti  dumping 
accounting  by  refiners  and  importers 
would  be  optional.  Any  refiner  or 
importer  that  elects  to  include 
oxygenates  in  its  compliance 
calculations,  however,  would  be 
required  also  to  mclude  oxygenates  in 
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its  baseline  calculations.  This  approach 
for  the  addition  of  oxygen  to 
conventional  gasoline  is  appropriate, 
because  such  oxygen  blending  only 
makes  the  gasoline  cleaner  with  regard 
to  those  properties  regulated  under  anti- 
dumping. For  example,  as  the  volume  of 
conventional  gasoline  is  expanded 
through  the  addition  of  oxygenate,  the 
values  for  benzene,  sulfur,  T-90  and 
olefins  become  smaller.  Thus,  a  refiner 
that  adds  only  oxygenate  to  finished 
gasoline  would  not  be  required  to 
demonstrate  compliance  with  the  anti- 
dumping averaging  requirements. 
Refiners  who  are  downstream 
"blenders"  in  most  cases  would  have 
limited  responsibilities  under  the  anti- 
dumping program.  Such  blender-refiners 
would  not  be  required  to  meet  anti- 
dumping averaging  standards  for 
products  in  the  following  categories  that 
are  combined  in  the  blending  operation: 
finished  gasoUne;  oxygenates:  or 
gasoline  blending  stocks  that  already 
have  been  accounted  for  by  a  refiner  or 
importer  or  APP,  (and  for  which  the 
blender-refiner  has  product  transfer 
documentation  identifying  such  prior 
accounting).  These  blender-refiners 
would  be  required  to  account  for  any 
gasoline  blending  stocks  that  are  used 
that  have  not  already  been  accounted 
for  (i.e..  blending  stocks  for  which  the 
blender-refiner  does  not  have  product 
transfer  documents  identifying  prior 
accounting).  This  would  generally  be 
limited  to  non-refinery  produced 
blendstocks.  for  example  Natural  Gas 
Liquid. 

Although  section  211(k)(8)  of  the  Act 
specifies  that  the  gasoline  of  each 
refiner,  blender  and  importer  shall  be 
subject  to  the  anti-dumping 
requirements.  EPA  believes  that 
inclusion  of  blendstocks  in  a  refiner's  or 
importer's  anti-dumping  compUance 
calculations  is  necessary  in  order  to 
accomplish  Congressional  intent  with 
the  anti-dumping  provisions,  i.e.,  that 
emissions  in  the  "anti-dumping  areas" 
not  increase  due  to  the  production  and 
use  of  reformulated  gasoline. 

EPA  believes  that  section  211(k)(8) 
authorizes  the  inclusion  of  blendstocks 
in  a  refiner's  or  importer's  compliance 
calculations,  because  blendstock  is,  by 
definition,  any  product  that  is  added  to 
gasoline.  In  effect,  then,  blendstock 
merely  is  "gasoline"  that  has  not  yet 
been  combined  to  achieve  its  final  form. 
EPA  believes  that  additional  authority 
for  inclusion  of  blendstocks  can  be 
found  at  section  211(c)  of  the  Act.  This 
section  requires  consideration  ofi  (1)  All 
relevant  and  available  scientific 
evidence,  and  (2)  other  technologically 
or  economically  feasible  methods  of 
control  of  emissions  when  public  health 


could  be  endangered  due  to  use  of  fuel 
or  fuel  additive.  As  discussed  below,  the 
exhaust  benzene  emissions  of  gasoline 
blendstocks  could  increase  if 
blendstocks  were  not  controlled  as 
proposed.  Additionally,  inclusion  of 
blendstocks  in  the  anti-dumping 
compliance  determination  can  be  shown 
to  be  a  very  economical  as  well  as  a 
technologically  feasible  method  for 
achieving  compliance  with  the  anti- 
dumping provisions. 

The  anti-dumping  requirements  for 
1995-6  require  that  the  exhaust  benzene 
emissions  of  a  refiner  or  importer  not 
exceed  its  1990  exhaust  benzene 
emissions.  Benzene  is  an  EPA  Class  A 
carcinogen  (proven  human 
carcinogen)."  The  weight  fraction  of 
benzene  in  exhaust  emissions  depends 
on  the  average  benzene  and  aromatic 
levels  of  the  fuel  (oxygen  effects 
benzene  exhaust  emissions  to  the  extent 
that  it  effects  exhaust  VOC  emissions). 

Because  reformulated  gasoline 
requires  a  minimum  oxygen  content  of 
2.0  weight  percent,  approximately  5-11 
volume  percent  of  reformulated  gasoline 
will  be  oxygenate,  depending  on  the 
iype  of  oxygenate.  With  the  additional 
restriction  of  a  maximum  aromatic 
content  of  25  volume  percent  in 
reformulated  gasoline,  it  is  conceivable 
that  the  blendstock  displaced  by  the 
oxygenate  could  be  high  aromatic 
blendstock  (i.e..  reformate).  If  sufficient 
economic  incentives  exist,  this 
blendstock  could  be  "dumped"  into 
conventional  gasoline.  For  example,  in 
the  nine  extreme  and  severe  ozone 
nonattainment  areas,  reformulated 
gasoline  will  comprise  about  22  percent 
of  the  nation's  annual  gasoline  market. 
If  11  percent  of  this  reformulated 
gasoline  is  oxygenate,  approximately  3.1 
percent  of  conventional  gasoline  could 
be  "dumped"  high  aromatic  blendstock. 
Assuming  an  average  aromatic  content 
of  this  blendstock  to  be  about  65  volume 
percent,  the  average  aromatic  content  of 
the  Clean  Air  Act  statutory  anti- 
dumping baseline  increases  from  29  to 
30.1  percent.  A  proportional  change 
could  occur  in  the  benzene  content, 
increasing  it  from  1.58  to  1.64  volume 
percent.  The  benzene  exhaust  emission 
weight  fraction  increase?  from  5.51  to 
5.68.  or  about  3  percent.when  the  high 
aromatic  blendstocks  are  dumped  into 
conventional  gasoline.  EPA  believes  this 
outcome  could  occur  if  blendstocks  are 
not  controlled  as  proposed.  Control  of 
blendstocks  is  thus  expected  to  play  an 
im.portant  role  in  minimizing  detrimental 


'^"Cancer  Risk  From  Outdoor  Exposure  to  Air 
Toxic,  External  Draft  Review."  U.S.  EPA.  OAR. 
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health  and  environmental  effects  in  the 
anti-dumping  areas. 

The  cost  of  eliminating  this  increase 
in  benzene  emissions  should  be  quite 
low  if  blendstocks  are  included  in  the 
anti-dumping  compliance  determination 
as  proposed.  In  1990.  high  aromatic 
streams,  other  refinery  process  streams 
and  oxygenate  were  used  to  achieve 
desired  octane  levels.  In  fact,  there  was 
excess  octane.  Thus  the  ability  and 
capacity  to  attain  certain  octane  levels 
existed  in  1990  and  likely  still  exists.  If 
blendstocks  are  included  in  the  anti- 
dumping compliance  determination  of  a 
refiner,  EPA  expects  that  the  production 
of  high  aromatic  streams  will  decrease 
because  the  refiner  has  the  choice  of 
producing  inexpensive  premium 
gasoline  or  reducing  reformer  severity. 
EPA  believes  the  latter  would  occur  and 
that  the  cost  of  this  proposal  would  thus 
be  low  because  the  non-high  aromatic 
streams  used  for  octane  purposes  in 
1990  will  be  sufficient  to  account  for  any 
decrease  in  octane  due  to  a  decrease  in 
aromatic,  and  these  other  processes  are 
already  in  place.  However,  if 
blendstocks  are  not  included  in  a 
refiner's  compliance  determination,  the 
incentive  to  reproduce  high  aromatic 
blendstocks  could  be  great  because  of 
the  existing  reformer  capacity  which 
could  be  utilized  to  produce  aromatics 
for  even  small  profits. 

Additionally,  if  blendstocks  are  not 
included  in  each  refiner's  compliance 
determination,  the  refining  industry 
could  be  encouraged  to  make  and  use 
relat'vely  inexpensive,  high  aromatic 
blendstock  streams  for  conventional 
gasoline  (for  octane  purposes)  rather 
than  only  slightly  more  expensive, 
"cleaner"  alternate  streams  such  as 
alkylate.  This  could  create  market 
distortions  since  refiners  with  high 
baselines  could  use  more  aromatics,  if 
blendstocks  are  not  counted,  to  produce 
more  premium  conventional  gasoline 
than  those  with  low  baselines.  Those 
with  low  baselines  would  likely  be  the 
producers  of  such  high  aromatic  streams 
since  it  would  not  be  included  in  their 
compliance  determination.  Thus, 
different  incentives  would  be  created  to 
increase  production  and  remain  in 
various  markets. 

Based  on  the  above  discussion,  EPA 
believes  that  the  environmental  benefits 
would  be  large,  at  a  relatively  small 
cost,  if  blendstocks  are  included  in  a 
refiner's  or  importer's  anti-dumping 
compliance  calculation. 

D.  Petroleum  Products  Banned  for  Use 
as  Gasoline  Blendstock.  or  NAPP 

Under  EP.A  s  proposal,  petroleum 
products  not  accounted  for  in 
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compliance  calculations,  or  NAPP,  could 
not  be  used  by  refiners  as  a  gasoline 
blendstock  in  the  production  of 
conventional  gasoline.  EPAs  proposal 
involves  prohibitions,  liabilities  and 
defenses  that  are  similar  to  those  being 
proposed  under  the  reformulated 
gasoline  program  for  preventing  the  use 
of  conventional  gasoline  as 
reformulated.  Regulated  parties' 
facilities  found  with  gasoline  containing 
NAPP  (i.e.,  found  containing  the  NAPP 
marker)  would  be  deemed  to  be  in 
violation,  as  would  all  parties  in  the 
gasoline  distribution  network  upstream 
of  the  facility  where  the  marked 
gasoline  was  found.  The  same  provision 
applies  to  facilities  found  with 
blendstocks  for  use  in  gasoline  that  are 
marked.  Similar  to  the  proposal  under 
reformulated  gasoline,  any  person  that 
is  presumed  liable  would  have  the 
opportunity  to  establish  a  defense  based 
on  showing  that  it  did  not  cause  the 
violation;  that  all  of  the  person's 
gasoline  is  supported  by  transfer 
documentation  that  is  appropriate  for 
the  product;  and  that  the  person  has  in 
place  a  quality  assurance  program  of 
periodic  sampling  and  testing  to  detect 
the  presence  of  the  NAPP  marker. 

The  NAPP  marker  quality  assurance 
sampling  and  testing  provision  EPA  is 
proposing  would  not  create  an 
affirmative  requirement  that  regulated 
parties  must  conduct  such  a  program. 
Rather,  this  program  would  constitute 
one  required  defense  element  if  and 
when  EPA  found  a  violation  involving 
NAPP  at  a  regulated  party's  facility.  In 
addition,  the  proposed  NAPP  marker 
provision  specifies  periodic  sampling 
and  testing,  as  opposed  to  sampling  and 
testing  following  every  batch  or  every 
day. 

EPA  does  not  anticipate  issuing 
regulations  on  the  specific  frequency  at 
which  sampling  and  testing  must  occur 
under  such  a  periodic  program,  but  does 
intend  to  provide  guidance  on  suggested 
frequencies  for  parties  at  different 
points  in  the  distribution  chain  (e.g., 
distributors  vs.  retailers),  and  criteria  for 
adjusting  the  frequency  of  sampling  and 
testing  (e.g.,  when  a  party  finds  NAPP- 
marked  gasoline).  In  order  to  assist  EPA 
in  formulating  this  guidance,  EPA 
requests  comments  as  to  the  sampling 
and  testing  frequencies  and  adjustments 
which  would  be  appropriate. 

At  this  time,  EPA  is  not  proposing  the 
specific  chemical  that  would  be  used  as 
the  NAPP  marker.  EPA  anticipates  that 
this  chemical  will  be  proposed  as  part  of 
a  later  rulemaking  involving 
reformulated  gasohne,  scheduled  to  be 
in  1992.  In  order  to  facilitate  this  later 
rulem.akmg,  EPA  requests  comments  as 


to  an  appropriate  marker.  EPA  believes 
that  the  necessary  properties  for  a  NAPP 
marker  are  the  same  as  those  discussed 
above  for  the  conventional  gasoline 
marker; 

(1)  It  should  be  easy  to  detect  in  the 
field  in  low  concentrations; 

(2)  Difficult  to  remove  from  gasoline; 

(3)  Readily  available  and  inexpensive; 

(4)  Non-proprietary  (including  the 
marker  and  any  chemicals  or  methods 
used  in  its  detection); 

(5)  Non-toxic;  and 

(6)  Not  cause  gasoline  to  violate  the 
"substantially  similar"  requirements  of 
section  211(f)(1)  of  the  Clean  Air  Act. 

E.  Compliance  Determination 

EPA  proposes  that  refiners  and 
importers  would  be  required  to 
demonstrate  compliance  for  finished 
conventional  gasoline  and  APP  that  is 
produced  or  imported.  Several  options 
are  being  proposed  for  determining  the 
relevant  properties  for  compliance 
purposes, 

A  refiner  or  importer  could  analyze 
for  the  relevant  properties  of  each  batch 
of  finished  gasoline  and  accounted-for 
refined  products.  As  an  alternative, 
refiners  that  produce  gasoline  other  than 
through  refining  crude  oil  would  be 
allowed  to  determine  compliance  on  the 
basis  of  the  analyzed  properties  of  each 
batch  of  non-accounted  blendstock 
received.  The  blendstock-analysis 
alternative  is  appropriate  because  EPA 
believes  the  properties  controlled  under 
this  program  react  in  a  linear  manner 
when  combined;  i.e.,  the  net  values  for 
exhaust  benzene  emissions,  sulfur,  T-90, 
and  olefins  are  the  same  whether 
measured  before  or  after  blendstocks 
are  combined  with  gasoline  or  with 
other  blendstocks. 

Under  the  blendstock-analysis  option, 
the  refiner  would  be  required  to  account 
for  blendstock  as  of  the  date  it  was 
received  by  the  blender-refiner,  as 
opposed  to  the  date  this  product  was 
used  in  the  production  of  gasoline.  Date- 
of-receipt  accounting  is  necessary 
because  blendstock  that  is  received  by  a 
refiner  during  one  averaging  period 
could  be  used  to  produce  gasoline 
during  more  than  one  averaging  period. 
For  example,  on  December  20, 1995.  a 
refiner  could  receive  a  batch  of 
blendstock  and  add  it  to  a  tank 
containing  blendstocks  that  were 
received  earlier.  These  combined 
blendstocks  could  then  be  used  in  the 
production  of  gasoline  until  February  1, 
1996,  which  means  the  blendstock  would 
have  been  used  to  produce  gasoline  both 
in  the  1995  and  1996  averaging  periods. 
The  refiner  in  this  example  would  have 
difficulty  accounting  for  the  blendstock 
as  of  the  date  it  is  used  in  gasoline 


production,  but  no  difficulty  accounting 
as  of  the  date  the  blendstock  is  received. 

Parties  that  use  gasoUne  or  blendstock 
that  already  have  been  accounted  for 
would  be  required  to  exclude  such 
product  from  compliance  calculations. 
As  a  result,  parties  that  use  the  gasoline- 
analysis  option  would  be  required  also 
to  analyze  each  batch  of  accounted-for 
gasoline  and  blendstock  received,  and 
subtract  the  volume  and  properties  of 
this  accounted-for  product  from  the 
party's  gasoline  analysis  results.  In  this 
manner,  the  prior  accbunted-for  product 
would  not  be  double  counted.  Under  the 
blendstock-analysis  option,  a  party 
would  be  able  to  analyze  only  the  non- 
accounted-for  blendstock.  and  base 
compliance  calculations  of  the  volumes 
and  analyses  results  from  this  product 
only. 

Under  either  the  gasoline-analysis  or 
the  blendstock-analysis  options,  parties 
would  have  the  additional  option  of 
analyzing  each  batch  of  gasoline  or 
blendstock,  or  of  combining  the  samples 
taken  from  more  than  one  batch  for 
composite  analysis.  Under  the 
composite  analysis  option,  parties 
would  be  required  to  store  samples 
under  conditions  calculated  to  ensure 
the  samples  do  not  deteriorate  prior  to 
analysis,  and  to  combine  samples  in 
volumes  that  are  proportional  to  the 
volumes  of  the  batches  from  which  the 
samples  were  taken.  The  analyses 
results  from  the  composite  sample  then 
would  be  representative  of  the  total  of 
the  volumes  from  all  the  batches 
represented  in  the  composite.  Under 
EPA's  proposal,  parties  would  be 
allowed  to  combine  samples  collected 
over  no  more  than  one  month  in  a  single 
composite. 

EPA  believes  the  composite  analysis 
option  is  appropriate  because  of  the 
linear  reaction  of  the  parameters 
regulated  under  anti-dumping  when 
combined  (as  discussed  above).  This 
option  would  provide  rrgulated  parties 
significant  cost  savings,  moreover,  in 
that  parties  would  be  required  to 
conduct  only  twelve  analyses  during  a 
year,  instead  of  the  alternative  of 
analyzing  each  batch. 

EPA  recognizes  that  if  certain  refiners 
significantly  increase  their  production  of 
conventional  gasoline  in  1995  and  later 
years  there  could  be  a  corresponding 
degradation  in  qualify  of  the  overall 
nationwide  conventional  gasoline  pool. 
This  would  occur  if  those  refiners  with 
"dirtier"  than  Clean  Air  Act  baselines 
increase  their  production  of 
conventional  gasoline  significantly  in 
1995  and/or  if  refiners  with  "cleaner" 
than  Clean  Air  Act  baselines  decrease 
their  production  from  1990  levels.  This, 
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therpfore  rd:SPS  the  question  of  which 
baseline  should  be  applied  to  such 
increased  conventional  gasoline 
production  to  n:utigate  this  potential 
problem. 

A  related  problem  occurs  because  of 
the  absence.  In  1990,  of  both 
conventional  and  reformulated  gasoline, 
to  form  a  basis  for  comparison  with 
conventional  and  reformulated  gasoline 
volumes  in  1995  and  later.  For  example, 
a  refiner  8  total  1990  production  would 
be  considered  conventional  gasoline, 
while  its  1995  production  will  typically 
include  both  reformulated  and 
conventional  gasolines.  As  a  result, 
po3t-1994  conventional  gasoline  volume 
will  most  likely  be  less  than  1990 
volumes  and.  therefore,  not  provide  a 
basis  for  meaningful  comparison  in  1995. 
For  this  reason.  EPA  is  proposing  that 
a  compliance  baseline  should  be 
calculated  which  would  then  be  the 
standard  for  the  average  fuel  properties 
for  determining  compliance  with  anti- 
dumping requirements.  The  compliance 
baseline  would  be  calculated  as  a 
weighted  average  of  a  refiner  or 
importer's  1990  baseline  and  the  Clean 
Air  Act  statutory  baseline.  This 
weighting  would  be  based  on  the 
volume  of  conventional  gasoline  and 
blendstocks  produced  during  the 
averaging  period  and  the  volume 
produced  in  excess  of  the  1990 
"equivalent"  volume  produced  during 
the  averaging  period. 

EPA  believes  it  is  appropriate  and 
even-handed  to  require  refiners  and 
importers  that  expand  volumes  over 
1990  levels  to  determine  compliance 
using  the  Clean  Air  Act  statutory 
baseline  for  a  portion  of  these  expanded 
volumes.  A  refiner  that  has  a  more 
stringent  baseline  (requiring  the 
production  of  "cleaner"  than  average 
gasoline)  would  be  able  to  use  the  less 
stringent  (for  that  refiner)  Clean  Air  Act 
baseline  for  a  portion  of  its  excess 
%olume;  a  refiner  that  has  a  less 
stringent  baseline  (allowing  the 
production  of  "dirtier"  than  average 
gasoline)  would  be  required  to  use  the 
more  stnngent  (for  that  refiner)  Clean 
Air  Act  baseline  for  a  portion  of  its 
excess  volume. 

F.  Registration  ' 

EPA  19  proposing  that  all  refiners  and 
importers  of  conventional  gasoHne 
would  be  required  to  register  with  EPA 
prior  to  the  first  averaging  penod  during 
which  the  refiner  or  importer  would 
produce  or  import  conventional 
gasoline.  The  purpose  of  a  registration 
requirement  is  to  allow  EPA  to 
accurately  identify  all  the  refiners  and 
importers  of  conventional  gasoline  and 
establish  a  data  base  for  compliance 


monitoring.  The  proposal  also  would 
require  timely  notification  to  EPA  of  any 
change  in  the  registration  information 
that  had  been  submitted  by  any  such 
parties. 

G.  Record  Keeping 
EPA  is  proposing  that  all  refiners  and 


importers  of  conventional  gasoline 
would  be  required  to  maintain  records 
that  describe  the  composition  of 
conventional  gasoline  and  gasohne 
blendstocks  produced  or  imported  as 
well  as  unaccounted  for  blendstocks 
received  from  others  that  are  subject  to 
the  anti-dumping  requirements.  This 
generally  would  include  records  related 
to  the  determination  of  applicable  fuel 
properties  for  all  gasoline  and 
blendstocks  utilized  in  the 
determination  of  comphance,  as  well  as 
the  determination  of  all  product 
volumes.  Refiners  and  importers  would 
also  be  required  to  keep  all  transfer 
documentation  for  gasoline,  APP  and 
NAPP  produced  or  imported  and 
gasoline  blendstocks  received.  All 
contractual  documents  related  to  the 
sale  or  purchase  of  feedstocks  or 
products  sold  to  parties  not  for  use  in 
blending  gasoline  would  have  to  be  kept 
as  well.  "Hie  purpose  of  these  record 
keeping  requirements  would  be  to 
support  all  tests,  analyses  and 
measurements  for  all  components  or 
properties  necessary  for  the 
determination  of  compliance  with  the 
anti-dumping  requirements  and  to 
establish  a  defense  to  liability  if  EPA 
discovers  any  violations.  Retention  of 
such  documents  by  the  appropriate 
parties  would  also  enable  EPA  to  trace 
conventional  gasoline  back  to  the 
appropriate  refiner  or  importer,  would 
allow  the  preparation  of  necessary 
reports,  would  allow  independent 
auditors  to  complete  all  audit 
requirements,  and  would  allow  the 
production  of  documents  necessary  for 
comprehensive  compliance  audits  by  the 
Agency.  EPA  is  proposing  that  such 
records  be  retained  for  a  period  of  five 
years. 

Refiners  who  blend  only  already- 
accounted-for  finished  gasoline  and 
blending  stocks,  and/or  oxygenates 
(e.g.,  ethanol  splash  blenders),  would  be 
required  to  retain  product  transfer 
documents  for  all  finished  gasoline  and 
blending  stocks  used.  Such  a  refiner  thus 
would  be  able  to  demonstrate  that,  in 
fact,  all  of  the  blending  stocks  had 
product  transfer  documents  stating  that 
the  product  had  been  accounted  for  In 
addition,  such  a  refiner  would  be 
required  to  retain  documents  showing 
the  volumes  of  finished  gasoline, 
blending  stocks,  and  oxygenates  used. 
These  documents  would  allow 


independent  auditors  (and  EPA 
auditors)  to  venfy  that  the  volume  of  all 
gasoline  sold  matches  the  sum  of  the 
volumes  of  finished  gasoline,  accounted- 
for  blending  stacks,  and  oxygen.ites 
used. 

H.  Independent  Sampling  and  Testing 
Under  EPA's  proposal,  compliance 


with  the  average  anti-dumping 
standards  for  benzene,  sulfur.  T-90,  and 
olefins  would  be  based  upon  the 
properties  and  volumes  of  the 
conventional  gasoline  and  blendstock 
produced  by  a  refiner,  excluding 
previously  accounted-for  gasoline  and 
blend  stocks  as  discussed  in  the 
previous  section.  (This  discussion 
applies  equally  to  importers,  but  for 
simplicity  of  language,  will  be  couched 
in  terms  of  refiners  only.)  These 
properties  and  volumes  would  be 
determined  through  sampling,  testing, 
and  volume  measurement  of  the  ^ 
conventional  gasoline  produced  by  the 
refiner.  As  a  result,  the  accuracy  of  a 
refiner's  compliance  demonstration 
would  be  no  greater  than  the  accuracy 
of  the  refiner's  sampling,  testing,  and 
volume  measurement  methodologies. 

Because  the  proposed  standards  for 
anti-dumping  compliance  are  averaged 
standards,  without  any  maximum's  or 
minimum's,  no  sample  of  conventional 
gasoline  would  indicate  a  violation  of 
the  anti-dumping  standards,  regardless 
of  the  levels  of  benzene,  sulfur,  T-90  and 
olefins  for  that  sample.  Rather  the 
properties  of  a  sample  of  gasoline  are 
relevant  to  anti-dumping  comphance 
only  when  combined  with  the  properties 
(and  volumes)  of  all  other  conventional 
gasoline  produced  by  the  refiner 

An  additional  constraint  on  the 
relevance  of  a  single  sample  of 
conventional  gasoline  would  exist  in  the 
case  of  refiners  who  determined 
compliance  based  upon  analysis  of 
composite  samples  rather  than  upon 
analysis  of  each  batch  of  gasoline 
produced.  For  the  composite  sample 
case,  the  refiner  would  not  have 
separate  book  entries  of  the  properties 
of  each  batch  of  gasoline  produced,  but 
rather  would  have  a  single  set  of  test 
results  from  the  analysis  of  the 
composite  sample,  from  the  end  of  the 
composite  period. 

EPA  believes  it  is  important  that  the 
anti-dumping  program  include  a 
mechanism  to  enable  EPA  to  detect  if  a 
particular  refiner  has  inappropriately 
analyzed  a  batch  or  batches  of  gasoline 
or  has  purposefully  falsified  the 
laboratory  results.  Given  the  anti- 
dumping program's  sole  reliance  on  the 
results  of  the  laboratory  analyses,  EPA 
is  concerned  about  the  absence  of  a 
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mechanism  to  independently  verify  the 
refiner's  laboratory  results.  Moreover,  in 
its  enforcement  of  other  gasoline 
programs  (e.g.,  lead  phasedown),  EPA 
has  discovered  refiners  who  make  the 
decision  to  cheat  when  they  believe  the 
cheating  may  not  be  discovered.  EPA 
believes  the  propensity  for  such 
cheating  is  proportional  to  the  profit  that 
can  be  derived,  minus  the  likelihood  of 
the  cheating  being  detected.  Under  the 
anti-dumping  program  being  proposed, 
however,  it  may  be  possible  to  cheat 
and  thereby  make  substantial  illegal 
profits. 

One  option  for  preventing 
unintentional  or  intentional  inaccurate 
gasoline  analyses  would  be  to  require 
refiners  to  have  an  independent 
laboratory  collect  a  sample  and 
determine  the  volume  of  each  batch  of 
conventional  gasoline  that  is  produced. 
This  is  the  approach  that  is  being 
proposed  for  reformulated  gasoline. 
Even  if  the  independent  laboratory  did 
not  analyze  each  sample  it  collected,  the 
refiner  would  not  know  which  batches 
would  be  scrutinized.  (The  option  of 
having  random  sample  collection  and 
analysis  is  flawed,  because  under 
random  sampling  a  unscrupulous  refiner 
would  know  which  batches  were 
sampled,  and,  therefore,  which  to  enter 
into  its  books  correctly.)  Under  the 
composite  analysis  approach,  the 
independent  laboratory  could 
independently  create  com.posite  samples 
(based  upon  the  independently 
determined  batch  volumes),  and  the 
refiner  would  not  know  which 
composites  would  be  scrutinized.  Thus, 
independent  sample  collection  (and 
random  sample  analysis)  would 
constitute  a  significant  deterrent  against 
most  forms  of  refiner  cheating. 

However,  EPA  is  concerned  about  the 
added  expense  that  independent 
sampling  and  testing  would  add  to  the 
cost  of  the  anti-dumping  program,  both 
to  the  regulated  parties  and  to  EPA. 
Moreover,  the  impact  will  likely  be 


greater  on  smaller  refineries  and 
importers.  On  the  other  hand,  significant 
environmental  degradation  and  anti- 
competitive effects  may  be  prevented  by 
further  ensuring  that  anti-dumping 
requirements  are  met  through 
independent  sampling  and  testing.  EPA, 
therefore,  encourages  comment  on 
whether  any  independent  sampling  and 
testing  should  be  imposed  for  anti- 
dumping, the  cost  of  such  a  requirement, 
the  environmental  and  competitive 
benefits  of  such  a  requirement,  and,  if 
imposed,  what  level  of  sampling  and 
testing  is  appropriate. 

/.  Company-Commissioned  Audits 

All  refiners  and  importers  are 
required  to  have  the  results  of 
independent  audits  submitted  to  EPA. 
These  required  audits  are  similar  to 
those  required  for  reformulated  gasoline 
enforcement  (discussed  in  more  detail  in 
section  XIV  below).  These  audits  are  to 
be  distinguished  from  the  audits 
required  in  establishing  a  refiner's  or 
refinery's  baseline. 

/.  Agency  Audits 

The  Agency  intends  to  implement  a 
program  of  enforcement  audits  of 
importers  and  refiners  to  help  determine 
compliance  with  the  anti-dumping 
requirements.  These  audits  aid  the 
review  of  com.pliance  with  the 
registration,  record-keeping,  reporting 
and  auditing  requirements.  Directed 
field  inspections  can  be  utilized  in 
conjunction  with  an  Agency  audit  if 
evidence  is  revealed  through  an  Agency 
audit  that  necessitates  additional 
investigation.  The  Agency  has  found 
from  its  enforcement  of  the  lead 
phasedown  program  that  on-site  audits 
are  an  extremely  effective  method  of 
looking  behind  records  and  reports 
submitted  to  the  Agency  to  determine  a 
regulated  party's  compliance.  Therefore, 
the  Agency  believes  that  this  would  be 
an  effective  approach  for  this  program 
as  well. 


K.  Examples  of  Anti-Dumping 
Compliance  Calculations 

Example  1 

The  hypothetical  refiner  in  this 
example  produced  gasoline  in  1990,  and 
has  established  a  baseline  for  anti- 
dumping purposes  based  on  that 
production.  The  refiners  1990  baseline 
is  described  in  Table  XIII-1. 

Table  Xlll-1.— 1990  Gasoline 
Production  by  Hypothetical  Refiner 


Property 


Volume  of  gasoline  and  t)tendsloctt  pro- 
duced (bblsx  1.000) 

Surtur  (ppm) 

T-90  (deg  H 

Olefins  (vol  %) ~ 

Aromatics  (vol  %) 

Benzene  (vol  %) 

Oxygen  (wt  %) 

Exhiaust  Beruer>e _ 


1990 
value 


1.000 
340 
325 
115 
275 
168 
05 
603 


The  exhaust  benzene  value  in  Table 
XIII-1  was  calculated  by  the  refiner 
based  upon  the  refiner's  baseline 
average  values  for  aromatics,  benzene, 
and  oxygen,  using  the  formula  at 
§  80.104(b)  of  the  proposed  regulations." 
as  follows: 

EXHBEN  =  [1.818  +  (0.9154  X 

1.68)  -(-  (0.109  X  (27.5— 1.6«))|  X  |1— 
(0.127X  (0.5/2.7))]  =(1.818 +  1.5379 -I- 2.814 
)X  (1—0.0235)  =6.171X0.9765  =6.03 

In  1995,  the  hypothetical  refiner 
produced  and  received  the  conventional 
gasoline  and  other  petroleum  products 
described  in  Table  XIII-2.  In  addition, 
the  refiner  produced  700  thousand 
barrels  of  reformulated  gasoline  in  1995. 


**Kor  the  purposes  of  this  hypoltielical.  ttie 
exhaust  benzene  option  that  Includea  oxygon  is 
being  used.  In  the  event  the  final  rpgulalions  adopt 
the  option  that  does  nol  include  oxygen  in  exhaust 
benzene  calculations,  the  allemalive  formula  IhHt 
excludns  oxygen  would  be  used  for  calculating 
exhaust  benzene. 


Table  Xiil-2.  Gasoline  and  Other  Petroleum  Products  Produced  and  Received  by  a  Hypothetical  Crude 

Oil  Refiner 


Batcti  number 

1 

105 

gasoline 

produced 

2 

150 
gasoline 

produced 

3 

150 
gasoline 

received 

4 

125 

gasoline 

produced 

5 

170 

gasoline 

produced 

6 

130 

natural  gas 

received 
Other 
65 
250 
2.5 
6.2 
1.45 
0 

7 

50 

toluene/ 

xylene 

produced 

APP 

37 

242 

01 

-     971 

7 

0 

8 

Volume  (bbl  k  1 .000) 

15 

Product  type 

Produced/received 

toluene/ 

xylene 

produced 

Designation  (APP,  NAPP  Other) 

NAPP 

Sulfur  (ppm) 

350 
350 
11.1 
19 
1.42 
2.4 

375 
336 
11.8 
23 
1.4 
2.1 

365 

295 

12 
26 

1.6 

0 

325 
330 
11.7 
23 
134 
2.1 

330 

345 

10 

25 

1.35 

2.3 

37 

T-90  (deg  F) 

242 

Olefins  (vol  %) 

0.1 

Aromatics  (vol  %) 

97  1 

Benzene  (vol  %) 

7 

Oxvoen  (vol  %) 

0 

13490 
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Afler  Jhe  end  of  1995,  the  hypothetical 
refiner  was  able  to  calculate  its 
compliance  baselines  for  each  of  the 
parameters  regulated  under  anti-< 
dumping,  using  the  formula  at 
§  80.103(a)(1)  of  the  proposed 
regulations.  To  do  this,  the  refiner  first 
calculated  its  1990  equivalent 
conventional  gasoline  volume  ("V«,") 
according  to  the  formula  at 
§  80.103(a)(l)(i)  as  follows: 


450  - 


M(700  »  *50) 


700 


I)  -  1.000)  -  45q)\ 

0  .  450       '         ) 


391.3 


Because  the  total  volume  of  the 
conventional  gasoline  and  blendstock 
produced  by  the  refiner  in  1995  (net  450 
kbbis  ")  was  greater  than  the  refiner's 
1990  equivalent  conventional  gasoline 
volume  (300  kbbls).  the  refiner  used  the 
equation  at  §  80.103(a)(l)(iii)  to  calculate 
the  compliance  baseline  for  each 
parameter  regulated  under  anti- 
dumping. The  refiner's  compliance 
baseline  ("CB")  calculation  for  sulfur 
was  based  upon  the  refiner's  1990 
baseline  for  sulfur  (340  ppm).  the 
refiner's  equivalent  conventional 
gasoline  volume  for  1990  (391.3  kbbls), 
the  Clean  Air  Act  default  baseline  for 
sulfur  (338  ppm),  and  the  refiner's 
production  volume  of  conventional 
gasoline  and  APP  in  1995  (450  kbbls)  as 
follows: 

CB„„„,(ppm)  =  ((340x391)  +  ( 

338  <  (450 -391)))/450  =  339.51 

Based  upon  this  calculation,  in  order  for 
the  hypothetical  refiner  to  achieve 
compliance  with  the  anti-dumping  sulfur 
requirements  the  average  sulfur  content 
of  the  hypothetical  refiner's 
conventional  gasoline  and  APP  would 
have  to  be  less  than  125%  of  339.51  ppm. 

The  remainder  of  the  refiner's 
compliance  baseline  values  were 
calculated  in  a  similar  manner,  and 
were  as  follows: 

T-90  (degF) 325.79 

Olefins  (vol  %] , 11.38 

Exhaust  benzene 6.05 


The  refiner  then  calculated  its 
averages  for  each  of  these  parameters. 


to  determine  if  it  was  in  compliance. 
This  required  the  refiner  to  evaluate  all 
of  the  gasoline  and  other  petroleum 
products  produced  and  received  during 
1995,  to  determine  which  products  must 
be  included  in  the  refiner's  compliance 
calculations,  which  must  be  excluded 
from  these  calculations,  and  which  must 
be  subtracted  from  the  refiner's 
calculations. 

Batches  1.  2.  4.  and  5  were  of  finished 
gasoline  that  was  produced  by  the 
hypothetical  refiner  during  1995.  As  a 
result,  the  volumes  and  the  properties  of 
these  batches  were  included  in  the 
refiner's  compliance  calculations.  Batch 
number  3  was  of  gasoline  that  was 
received  from  another  refiner,  and  used 
by  the  hypothetical  refiner  as  a 
blendstock  in  producing  its  gasoline. 
Because  the  refiner  that  produced  the 
gasoline  from  batch  3  was  required  to 
account  for  its  volume  and  properties, 
the  hypothetical  refiner  was  required  to 
subtract  the  volume  and  properties  of 
batch  3  from  the  remainder  of  its 
compliance  calculations  to  prevent 
double  counting.** 

Batch  number  6  was  of  natural 
gasoline  that  the  hypothetical  refiner 
purchased  from  a  non-refiner  (i.e.,  a 
company  that  neither  produced  nor 
imported  any  gasoline  during  1995),  and 
that  the  hypothetical  refiner  used  as  a 
blendstock  in  the  production  of  its 
gasoline.  As  a  re?  J.t,  this  product  was 
neither  APP  nor  NAPP,  and  could  be 
used  by  the  hypothetical  refiner  to 
produce  gasoline  provided  that  this 
refiner  included  the  product  in  its 
compliance  calculations.  Because  the 
hypothetical  refiner  used  the  natural 
gasoline  as  a  blendstock,  the  natural 
gasoline's  volume  and  properties  were 
subsumed  in  the  volume  and  properties 
of  the  gasoline  the  natural  gasoline  was 
used  to  produce,  and  which  the  refiner 
included  in  its  compliance  calculations. 
For  this  reason,  the  refiner  did  not 
separately  add  the  volume  and 
properties  of  batch  number  6  to  its 
compliance  calculations. 


"The  refiner'i  net  production  volume  of 
conventional  gasoline  and  .\PP  during  1995  was 
based  upon  the  sum  of  the  volumes  of  batches  1.  2. 
4.  5.  and  7.  and  subtracting  the  volume  of  batch  3 
(105  +  150  +  125  +  170  +  50-150  =  450).  The  volumes 
of  batches  6  and  8  were  excluded  from  this 
calculation  altogether.  The  reasons  the  batches  of 
conventional  gasoline  and  blendstocks  were  treated 
in  these  manners  are  discussed  below 


"The  hypothetical  refiner  would  be  required  to 
exclude  the  volume  and  properties  of  batch  3 
regardless  of  how  this  gasoline  was  used  by  the 
hypothetical  refiner.  Because  the  hypothetical 
refiner  used  the  batch  3  gasoline  as  a  blendstock  for 
other  gasoline  that  was  t>eing  included  in 
compliance  calculations,  the  batch  3  gasoline 
volume  and  properties  had  to  be  "backed  out"  of 
the  hypothetical  refiner's  calculations.  The  batch  3 
volume  and  properties  also  would  have  had  to  be 
backed  out  if  this  gasoline  was  used  as  a  feedstock 
by  the  hypothetical  refiner.  If  the  hypothetical 
refiner  had  merely  resold  the  batch  3  gasoline 
without  making  any  changes  to  it.  the  hypothetical 
refiner  could  have  prevented  double  counting  batch 
3  by  excluding  the  batch  3  volume  and  properties 
from  the  refiner's  compliance  calculations 
altogether. 


Batch  number  7  was  toluene/xylene 
that  was  produced  by  the  hypothetical 
refiner  as  part  of  its  refinery  operations. 
As  a  result,  this  product  met  the 
definition  of  RPAD  (Refinery  produced 
Product  that  must  be  Accounted  for  or 
Designated  as  not  for  use  in  gasoline 
blending).  The  refiner  thus  had  two 
options  for  this  product:  It  could  include    . 
the  volume  and  properties  in  its 
compliance  calculations  (i.e.,  designate 
the  product  as  APP)  which  would  allow 
a  downstream  blender-refiner  to  use  the 
toluene/xylene  as  a  gasoline  blending 
stock;  or  it  could  take  the  required  steps 
to  insure  the  product  would  not  be  used 
in  gasoline  blending  (i.e.,  designate  the 
product  as  NAPP).  The  refiner  elected  to 
sell  this  batch  of  toluene/xylene  to  a 
downstream  blender-refiner  for  use  in 
gasoline  blending,  and  as  a  result  the 
hypothetical  refiner  included  the  volume 
and  properties  of  the  batch  in  its 
compliance  calculations. 

Batch  number  8  was  also  of  toluene/ 
xylene,  but  the  hypothetical  refiner 
decided  to  not  sell  this  batch  for 
gasoline  blending,  and  declared  it  as 
NAPP.  As  a  result,  the  hypothetical 
refiner  was  required  to  meet  one  of  the 
three  requirements  designed  to  ensure 
that  the  product  is  not  used  by  any 
refiner  in  the  production  of  gasoline:  (1) 
add  the  chemical  marker  to  the  product, 
(2)  sell  the  product  for  a  price  that 
exceeded  the  pnce  calculated  using  the 
formula  at  §  80.101(b)(1)  of  the  proposed 
regulations;  or  (3)  sell  the  product  under 
the  terms  of  a  contract  that  meets  the 
requirements  of  §  80.101(b)(2)  of  the 
proposed  regulations.  To  aid  in  its 
decision,  the  hypothetical  refiner 
calculated  the  price  for  which  the 
toluene/xylene  could  be  sold  without 
adding  the  marker  or  having  the 
specified  contractual  terms.  This 
calculation  was  based  upon  the 
maximum  prices  ap.d  minimum  octanes 
of  the  regular  and  premium  grades  of 
gasoline  sold  by  the  hypothetical  refinei 
in  the  two  months  preceding  the  date  the 
toluene/xylene  was  sold,  which  were  as 
follows: 


Premium: 

Price  (per  gal) $0.75 

Octane  (R-t-M/2) 92 

Regular 

Price  (per  gal) SO. 60 

Octane  (R-t-M/2) 87 


In  addition,  the  refiner  determined  that 
the  blending  octane  of  the  toluene/ 
xylene  was  110.  Applying  these  figures 
to  the  equation  at  §  86.101(b)(1)  of  the 
proposed  regulations,  the  refiner 
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calculated  the  minimum  price  ("MPpr^," 
as  follows: 


wr^'   1.4 


»"  K^-cri^ii 


•    1.4 

'    1.4  X  $1.23 

-  ii.8i 


Thus,  the  hypothetical  refiner  could  sell 
the  tolucne/xyiene  without  meeting  the 
marking  or  contract  requirements  for 
NAPP  if  it  charged  at  least  Si  81  per 
gallon  for  this  product. 

The  compliance  calculation  method 
required  for  the  hypothetical  refiner  is 
the  equation  at  section  103(c)(1)  of  the 
proposed  regulations,  because  this 
refiner  has  an  individual  baseline.  Using 
this  formula,  the  refiner's  compliance 
calculation  ("APARM")  for  sulfur  (in 
ppm)  was  as  follows: 


APARM.„„„,  =  {(105  X  350) 

+  (150X375)-(150X365) 
+  (125X325) +  (170X330)  + (50X37)}/ 
{105  +  150-150  +  125  +  170  +  50}  = 
(36750  +  56250  -  54750  +  40625  + 
56100  + 1850)/450  =  304.06 

Because  the  refiner's  compliance 
calculation  for  sulfur  (304.08  ppm)  was 
less  than  the  125  percent  of  the  refiner's 
compliance  baseline  for  sulfur 
(339.51X1.25  =  424.39  ppm),  the  refiner 
was  in  compliance  for  sulfur  for  the  1995 
anti-dumping  averaging  period. 

The  refiner  calculated  the  compliance 
values  for  the  remainder  of  the 
parameters  regulated  under  anti- 
dumping in  the  same  manner  as  it  used 
for  the  sulfur  calculation,  with  the 
following  results: 


Parameter 

Compli- 
ance 

calculation 

Compli- 
ance 

baseline 

Compli- 
ance 
stand- 
ards' 

Sulfur._ 

T-90 

Olefins 

304.06 

34422 

956 

5.S0 

33951 

325.79 
1138 

605 

424  39 

407.24 
14  22 

Exhaust 
benzene... 

605 

'  Compliance  standards  are  catautated  by  muttipty- 
ing  ttie  compliance  baseline  times  1  25  m  ttie  case 
of  sulfur,  T-90,  arxl  otefms  In  the  case  at  evhaLSl 
benzerw  ^missions,  the  compliance  s!a'»;ji'T  ts 
eqiial  to  tt>e  compliance  baseiir>e 


In  the  case  of  each  of  these 
parameters,  the  hypothetical  refiner's 
compliance  calculation  was  less  than 
the  refiner's  compliance  standard, 
indicating  that  the  refiner  was  in 
compliance  for  each  parameter  during 
the  1995  averaging  period. 

2.  Example  2 

In  1995,  the  hypothetical  refiner  in  this 
example  operated  a  terminal  at  which 
ethanol  and  other  petroleum  products 
were  splash  blended  with  base  gasoline 
in  gasoline  delivery  trucks  owned  and 
operated  by  the  hypothetical  refiner. 
The  refiner-blender  was  not  in  operation 
in  1990,  and  as  a  result  does  not  have  an 
individual  baseline  for  anti-dumping 
purposes.  The  compliance  basehne  for 
this  refiner  is,  therefore,  the  Clean  Air 
Act  default  baseline,  which  is  as 
follows: 

Sulfur  (ppm) 33a 

T-90  (deg  F) 331 

Olefins  (vol  %] 108 

Exhaust  benzene „ _ 6.17 


During  1995,  this  hypothetical  blender- 
refiner  received  the  shipments  of 
gasoline  and  gasoline  blending  stocks, 
and  produced  the  gasoline,  described  in 
Table  XlH-3. 


Table  Xiii~3  -  GisouNt  and  Blendag  Stocks  Received,  and  Gasoline  Produced,  by  a  HvPOTHETtCAL 

Downstream  Blender-refiner 


1.000). 


Batch  number.. 
Volume  (bW  x 
Product  type . 

Produced /received 

Designation  (APP,  NAPP,  Ottier)., 

Sulfur  (ppm) „ 

T-30  (deg  F) 

Olefins  (vol  %) 

Aromatics  (vol  %) _ , 

Benzene  Ivol  %) 

0)cygen  (vol  °*) „... 

Exhaust  benzene _ 


1 
5 

gasoline 
received 


350 
350 

11.1 
19 

1.42 

0 

5.03 


2 

05 

ethanol 

received 

Other 

0 

160 

0 

0 

0 

34.7 

0 


3 
1 
raffmate 
'tjieivad 
APP 
65 
250 
25 
6.2 
1.45 
0 
366 


4 

35 
NGL' 
received 
other 
149 
206 
08 
2.6 
0.4 
0 
2.42 


5 

10 


produced 


'  NGL  is  Natural  Gas  Liquids,  ttiat  In  this  hypothetical  was  produced  as  a  by-product  of  natural  gas  generation  by  a  ci>mpany  that  does  not  produce  any 
gasoline. 

"  The  volume  of  gasoline  produced  (10.000  bbts)  represents  the  sum  of  the  volumos  of  the  gasoltr>e  and  blending  stocks  that  were  splash  blended  m  gasoline 
delivery  trucks  by  the  hypothetical  refiner. 


The  hypothetical  refiner  in  this 
example  did  not  use  any  feedstock  in 
the  production  of  gasolme  (i.e.,  did  not 
substantially  change  the  chemical 
properties  of  any  gasoline  or  blendstock, 
as  occurs  in  a  petroleum  refinery),  and 
as  a  result  the  refiner  has  the  option  of 
calculating  compliance  on  the  basis  of 
the  volumes  and  properties  of  the 
gasoline  and  blendstocks  that  was 
received  during  the  averaging  period, 
rather  than  on  the  basis  of  the  volumes 
and  properties  of  gasoline  that  was 
produced.  Because  it  would  be  very 
difficult  for  this  hypothetical  refiner  to 


sample  and  test  each  truck  subsequent 
to  splash  blending  (the  process  that 
would  be  required  for  determining 
compliance  based  upon  gasoline 
productio"),  this  refiner  elected  to  use 
the  gasoline/product-receipt  option. 
In  determining  its  compliance,  the 
hypothetical  refiner  was  required  to 
include  only  batches  2  and  4  in  its 
calculations.  Batch  1  was  excluded  from 
the  refiner's  compliance  calculations 
because  it  was  gasoline  that  would  have 
been  included  in  the  compliance 
calculations  by  the  refiner  that  produced 
it.  This  exclusion  was  necessary  to 


prevent  double  counting  this  product. 
Similarly,  batch  3  was  raffinate  that  was 
designated  as  APP  by  the  refiner  that 
produced  it,  indicating  the  original 
refiner  had  already  accounted  for  this 
product. 

Batch  4,  on  the  other  hand,  was 
natural  gas  liquids  that  the  hypothetical 
refiner  purchased  from  a  natural  gas 
production  company.  As  a  result,  this 
petroleum  product  was  not  APP  (i.e.. 
had  not  been  accounted  for  by  any 
refiner),  and  the  hypothetical  blender- 
refiner  in  this  example  was  required  to 
include  it  in  its  compliance  calculations. 
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Batch  2  was  ethanol,  which  the  refiner 
included  in  its  calculations.  " 

Because  the  hypothetical  refiner  in 
this  example  used  the  Clean  Air  Act 
default  baseline  for  anti-dumping,  the 
compliance  calculation  method  at 
§  80.104(c)(2)  of  the  proposed 
regulations  were  used  by  this  refiner. 
This  method  requires  the  refiner  first  to 
calculate  the  complying  total  for  each 
regulated  parameter  using  the  formula  at 
§  B0.71(e)(l)  of  the  proposed  regulations, 
based  upon  the  volumes  of  the  relevant 
batches,  and  the  relevant  standard. 

The  hypothetical  refiner's  complying 
total  calculation  for  sulfur  was  based 
upon  the  volumes  for  batches  2  (.5 
kbbls)  and  4  (3.5  kbbls).  and  the 
standard  for  sulfur  (338  ppm)  as  follows: 
Complying  totaU,„=(0.5  +  3.5)x338  =  1.352 

The  complying  totals  for  the  remainder 
of  the  regulated  parameters  were 
calculated  in  a  similar  manner,  and  are 
the  following: 

T-90 1.324 

Olefins 42.4 

Exhaust  benzene 24.68 


The  compliance  standards  for  these 
parameters  were  calculated  by 
multiplying  sulfur,  T-90  and  olefins 
times  125  percent,  and  exhaust  benzene 
emissions  by  1.  to  yield  the  following: 

Sulfur...„ 1.690 

7-90 1.655 

Olerins - 53.0 

Exhaust  benzene 24.68 


The  refiner  next  calculated  the  actual 
totals  for  each  of  the  regulated 
parameters  using  the  formula  at 
§  80.71. (e)(2)  of  the  proposed 
regulations,  based  upon  the  volumes  and 
tested  levels  of  the  regulated  parameters 
for  each  relevant  batch.  The  refiner's 
actual  total  calculation  for  sulfur,  based 
upon  the  volumes  of  batches  2  and  4, 
and  the  Sulfur  levels  for  these  batches 
(zero  and  325  ppm,  respectively),  was  as 
follows: 
Actual  totaUift., = (0.5  X  0)  +  (3.5  X 149)  =  521.5 

The  actual  totals  for  the  other 
parameters  also  were  calculated  using 
this  formula,  with  the  following  results: 


T-90 - 811 

Olefins 2.8 

Exhaust  benzene  •» 8.47 


•'Section  80.104(a)(l)(ii)  of  the  proposed 
regulations  contains  two  options  regarding  the 
inclusion  of  oxygen  in  anti-dumping  calculations. 
This  hypothetical  assumes  the  option  under  which  a 
refiner  includes  the  oxygen  used,  to  the  extent  such 
use  exceeds  the  refiner's  baseline  oxygen  use. 
Because  the  Clean  Air  .^ct  defa;jlt  baseline  oxygen 
use  is  rero.  the  hypothetical  refiner  in  this  example 
(who  used  the  Clean  Air  Act  default  baseline)  is 
able  to  include  all  of  the  oxygen  it  used  during  the 
averaging  period. 


In  the  case  of  each  parameter, 
because  the  compliance  total  was  less 
than  the  compliance  standard,  the 
hypothetical  refiner  was  in  compliance 
for  the  1995  averaging  period. 

XIV.  Compliance  Audits 

Under  the  reformulated  gasoline  and 
anti-dumping  programs,  EPA  is 
proposing  that,  as  a  part  of  the  reporting 
requirement,  each  refiner,  importer,  and 
oxygenate  blender  commission  an  audit 
of  the  information  which  forms  the  basis 
of  the  reports.  EPA  is  proposing  that 
each  of  these  regulated  parties  should 
be  required  to  commission  such  an  audit 
at  the  conclusion  of  each  calendar  year, 
the  scope  of  the  audit  to  cover  the 
activities  of  the  party  relative  to  the 
reformulated  gasoline  and  anti-dumping 
requirements  for  the  previous  calendar 
year  and  which  are  the  subject  of  the 
required  reports  to  EPA.  The  purpose  of 
a  compliance  audit  is  to  corroborate  the 
reports  submitted  by  the  regulated  party 
to  EPA.  Reports  of  the  compliance 
audits  must  be  filed  with  EPA  by  May  30 
of  each  year.  Under  EPA's  proposal, 
submission  of  the  auditor's  report  is 
required,  and  failure  to  do  so  will 
constitute  a  reporting  violation  by  the 
refiner,  importer,  or  oxygenate  blender. 

This  compliance  audit  requirement  is 
a  new  concept  for  EPA  report  filers, 
although  other  governmental  agencies 
(e.g..  the  Securities  and  Exchange 
Commission)  also  require  compliance 
audits  of  reports  filed.  The  compliance 
audits  being  proposed  are  an  outgrowth 
of  EPA's  experience  with  the  lead 
phasedown  program,  which  included 
averaging,  credits,  and  periodic  reports, 
and  for  which  EPA-conducted  audits  are 
an  essential  part.  Because  the 
reformulated  gasoline  program  is 
significantly  more  complex  than  is  the 
lead  phasedown  program.  EPA  believes 
that  audits  are  correspondingly  more 
important  than  in  lead  phasedown. 
These  audits  are  not  intended  as  a 
substitute  for  enforcement  audits 
conducted  by  EPA.  but  are  intended  to 
serve  as  a  means  of  improving 
compliance  with  the  reformulated 
gasoline  program  by  identifying  problem 
areas  to  the  regulated  parties.  Such 
audits  would  also  assure  parties  that  the 
records  on  which  they  base  periodic 
reports  will  be  reviewed  and  cross- 


checked for  accuracy  by  a  disinterested 
third  party  (as  well  as  possibly  by  EPA); 
will  lead  to  the  correction  of  simple 
arithmetic  errors:  will  aid  in  correcting 
misconceptions  about  regulatory 
requirements;  and  generally  will  deter 
the  making  of  false  reports. 

A.  Standards  for  Audits 

The  proposed  regulations  require  that 
an  audit  must  be  conducted  by  a 
certified  public  accountant  in 
accordance  with  the  Statement  on 
Standards  for  Attestation  Engagements 
(Am.  Inst,  of  Certified  Pub.  Accountants 
1991).  which  provide  general 
professional  guidance  to  certified  public 
accountants  in  the  conduct  of  audits  for 
other  than  historical  financial 
statements.  The  proposed  regulations 
also  include  specific  instructions 
relating  to  the  subject  areas  which  must 
be  included  in  each  audit,  and  the 
minimum  records  and  audit  procedures 
which  are  appropriate  for  each  subject 
area. 

The  Attestation  Standards  deal  with 
the  need  for  technical  competence. 
independence  in  mental  attitude,  due 
professional  care,  adequate  planning 
and  supervision,  sufficient  evidence, 
and  appropriate  reporting.  These 
Standards  require  that  audits  of  this 
type  must  be  performed  by  a 
practitioner  having  adequate  technical 
training  and  proficiency  in  the  attest  ** 
function  and  adequate  knowledge  of  the 
subject  matter  of  the  audit. 

The  proposed  regulations  contain  a 
detailed  description  of  the  specific  audit 
requirements  for  each  of  the  elements  of 
the  reformulated  gasoline  and  anti- 
dumping programs  which  are  subject  to 
audit  review,  and  the  records  and 
procedures  which  must  be  included  in 
the  audit.  The  records  and  audit 
procedures  which  are  specified  are  the 
minimum  necessary  for  an  audit, 
however,  and  an  auditor  is  expected  to 
use  professional  judgement  to  devise 
audit  procedures  to  correspond  with  the 
facts  of  each  individual  audit  in  light  of 
the  internal  company's  accounting, 
operating  and  administrative  controls. 
The  proposed  regulations  provide  also 
that  in  the  event  the  specified  audit 
procedures  are  not  followed  for  any 
reason,  the  deviation  and  the  reason 
therefore  must  be  included  in  the  audit 
report.  This  type  of  deviation  normally 
would  occur  when,  because  of  the 
nature  of  the  operation  or  records  at  a 


"The  exhaust  benzene  emissions  calculation  for 
batch  number  2  results  in  a  negative  result.  The 
actual  total  used  for  batch  number  2.  therefore.  Is 
zero,  because  exhaust  benzene  emissions  cannot  be 
less  than  zero. 


"An  attest  engagement  is  defined  as  "one  in 
which  a  practitioner  is  engaged  to  issue  or  does 
issue  a  written  communication  that  expresses  a 
conclusion  about  the  reliability  of  a  written 
assertion  that  is  the  responsibility  of  another  party.' 
Attestation  Standards  §  lOO.Dl  (footnotes  omiltedj. 
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particular  company  and  based  upon  thr 
auditor's  professional  judgment,  the 
auditor  concludes  that  different 
procedures  are  appropriate. 

Audits  of  ail  regulated  parties  should 
include  a  comprehensive  exammation  of 
the  systems  and  procedures  employed  to 
assure  compliance  with  the  regulations. 
Such  review  should  include  a  examine 
of  the  administrative,  operating,  and 
accounting  controls  established  bv  the 
company.  The  documentation  and  audit 
procedures  to  be  examined  are  of 
necessity  different  for  refiners, 
importers  and  oxygenat"  blenders  and 
should  be  specific  to  the  reformulated 
gasoline  or  anti-dumping  requirements 
as  applicable.  The  auditor  is  required  to 
submiit  a  report  that  discusses 
conclusions  and  re.<;ervations  with 
respect  to  the  regulated  party's 
compliance  with  the  applicable 
requirements.  Final  reports  should  be 
prepared  in  accordance  with  the 
appropriate  Attestation  Standards  and  a 
copy  submitted  directly  to  the  EPA. 

EPA  is  proposing  that  information 
collected  during  the  course  of  an 
independent  audit  could  be  used  in  any 
enforcement  action  against  die  party 
whose  operation  was  audited.  EJ^A 
believes  this  use  of  audit-obtained 
infonnation  is  appropriate  because  such 
information  is  analogous  to  that 
contained  in  a  regulated  party's  report 
to  EPA,  and  information  in  a  party's 
report  to  EPA  is  a  principal  means  of 
demonstrating  compliance  or  non- 
compliance in  any  enforcement  action. 

B.  Use  of  debarred  auditors  not 
permitted 

EP.'X  is  proposing  that  audits  must  be 
performed  by  auditors  who  have  not 
been  debarred  or  suspended  under  the 
terms  of  the  Governmentwide 
Debarment  and  Suspension  regulations 
at  40  CFR  part  32.  or  the  Debarment, 
Suspension,  and  Ineligibility  provisions 
of  the  Federal  Acquisition  Regulations, 
FAR  subpart  9.4,  Actions  which  can 
result  in  a  company  being  so  debarred 
include,  among  others,  the  commission 
of  fraud  or  a  criminal  offense  in 
connection  with  obtaining  or  performing 
a  public  or  private  transaction;  violation 
of  antitrust  statutes;  commission  of 
embezzlement,  theft,  forgery,  briber^', 
falsification  or  destruction  of  records, 
making  false  statements,  making  false 
claims  or  obstruction  of  justice;  and 
commission  of  an  offense  indicating  a 
lack  of  business  integrity  or  business 
honesty.  The  companies  and  individuals 
who  have  been  debarred  are  identified 
in  Lists  of  Parties  Excluded  from  Federal 
Procurement  or  Non-Procurement 
Programs,  which  is  published  monthly 
by  the  Government  MntinQ  Office. 


EPA  bflieves  it  is  appropriate  to 
exclude  the  use  of  auditors  who  have 
been  debarred  because  of  the  serious 
questions  debarment  raises  about  an 
auditor's  honesty,  integrity,  or  ability  to 
perform  an  audit  properly.  Because  of 
the  complexity  of  the  reformulated 
gasoline  program,  it  is  particularly 
critical  that  only  the  most  competent 
and  scrupulous  companies  be  allowed  to 
perform  these  audits.  As  a  result,  if  a 
regulated  party's  submission  under  the 
compliance  audit  requirement  is  from  an 
auditor  who  is  debarred,  the  party  will 
be  considered  to  have  violated  the 
compliance  audit  requirement. 
Moreover,  in  the  event  that  EPA 
discovers  that  a  auditor,  in  the  conduct 
of  a  compliance  audit  under  this 
program,  violates  the  standards  of  the 
debarment  regulations  referenced 
above.  EPA  will  consider  referring  the 
matter  to  EPA's  debarring  official  for  a 
debarment  action  under  40  CFR  part  32. 

XV.  Federal  Preemption 

Whenever  the  federal  government 
regulates  in  an  area,  the  issue  of 
preemption  of  State  action  in  the  same 
area  is  raised.  The  regulations  proposed 
here  will  affect  virtually  all  of  the 
gasoline  sold  in  the  United  States.  As 
opposed  to  commodities  that  are 
produced  and  sold  in  the  same  area  of 
the  country,  gasoline  produced  in  one 
area  is  often  distributed  to  other  areas. 
The  national  scope  of  gasoline 
production  and  distribution  suggests 
that  federal  rules  should  preempt  State 
action  to  avoid  an  inefficient  patchwork 
of  potentially  conflicting  regulations. 
Indeed,  Congress  provided  in  the  1977 
Amendments  to  the  Clean  Air  Act  that 
federal  fuels  regulations  preempt  non- 
identical  State  controls  except  under 
certain  specified  circumstances  (see, 
section  211(c)(4)  of  the  Clean  Air  Ac|). 
EPA  believes  that  the  same  approach  to 
federal  preemption  is  desirable  for  the 
reformulated  gasoline  and  anti-dumping 
programs.  EPA,  therefore,  is  issuing 
today's  proposed  rule  under  the 
authority  of  sections  211  (k)  and  (c).  and 
propose  under  section  211(c)(4)  that 
dissimilar  State  controls  be  preempted 
unless  either  of  the  exceptions  to  federal 
preemption  specified  by  section 
211(c)(4)  applies.  Those  exceptions  are: 

(B)  Any  State  for  which  application  of 
section  209(a)  [of  the  Clean  Air  ActJ  has  at 
any  time  been  waived  under  section  209(b) 
[of  the  Clean  Air  Act]  may  at  any  time 
prescribe  and  enforce,  for  the  purpose  of 
motor  vehicle  emission  control,  a  control  or 
prohibition  respecting  any  fuel  or  fuel 
additive. 

(C)  A  State  may  prescribe  and  enforce,  for 
the  purposes  of  motor  vehicle  emission 
control,  a  control  or  prohibition  respecting 


the  use  of  a  fuel  or  fuel  additive  in  a  motor 
vehicle  or  motor  vehif-le  engine  if  an 
applicable  implementation  plan  for  such 
State  under  section  110  (of  the  Clean  Air  ActJ 
80  provides.  The  Administrator  may  approve 
such  provision  in  an  implementation  plan,  or 
promulgate  an  implementation  plan 
containing  such  a  provision,  only  if  he  Tinds 
that  the  Stale  control  or  prohibition  is 
necessary  to  achieve  the  national  primary  or 
secondary  ambient  air  quality  standard 
which  the  plan  implements.  The 
Administrator  may  Tmd  that  a  State  control 
or  prohibition  is  necessary  to  achieve  that 
standard  if  no  other  measures  that  would 
bring  about  timely  attainment  exist  or  if  no 
other  measures  exit  and  are  technically 
possible  to  implement,  but  arc  unreasonable 
or  impracticable.  The  Administrator  may 
make  a  finding  of  necessity  under  this 
subparagraph  even  if  the  plan  for  the  area 
does  not  contain  an  approved  demonstration 
of  timely  attainment 

The  Regulatory  Negotiation  agreement 
was  not  intended  to  modify  the 
provisions  of  section  211(c)(4)(B),  Under 
this  provision,  once  the  State  of 
California  has  received  a  waiver  under 
section  209(b)  of  the  Clean  Air  Act,  it 
has  the  ability  to  regulate  fuels  and  fuel 
additives  without  the  need  for  a  waiver 
under  section  211  of  the  Clean  Air  Act. 
In  accordance  with  the  intent  of 
Congress  in  enacting  sections  209(b)  and 
211(c)(4)(B)  of  the  Clean  Air  Act, 
California  has  used,  and  EPA 
understands  will  continue  to  use.  these 
provisions  to  design  a  program  to  meet 
its  unique  needs. 

EPA  believes  that  the  limited  federal 
preemption  proposed  here  appropriately 
balances  the  utility  and  efficacy  of 
uniform  national  rules  with  States' 
needs  to  address  their  unique  pollution 
problems. 

XVI.  Environmental  and  Economic 
Impacts 

The  contents  of  this  supplemental 
proposal  are  not  expected  to  affect  the 
enviroiunental  or  economic  impacts  of 
the  reformulated  gasoline  program  as  it 
was  proposed  in  EPA's  notice  of 
proposed  rulemaking  (56  FR  31176). 
These  impacts  are  also  described  in 
greater  detail  in  the  Regulatory  Impact 
Analysis  supporting  the  rulemaking, 
which  is  available  in  Public  Docket  No. 
A-91-02.  located  at  Room  M-1500, 
Waterside  Mall  (ground  floor).  U.S. 
Elnvironmental  Protection  Agency.  401  M 
Street  SW..  Washington.  DC  20460. 

XVII.  Public  Participation 

A.  Comments 

EPA  desires  full  public  participation 
in  arriving  at  its  final  decisions,  and 
therefore  solicits  comments  on  all 
aspects  of  this  supplementary  proposal 
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from  all  interested  parties.  However, 
EPA  does  request  that  comments  be 
limited  to  issues  affected  by  this  SNPRM 
and  not  address  issues  in  the  NPRM 
which  remain  unchanged  here. 
Wherever  applicable,  full  supporting 
data  and  detailed  analysis  should  be 
submitted  to  allow  EPA  to  make 
maximum  use  of  the  comments. 
Commenters  are  especially  encouraged 
to  provide  specific  suggestions  for 
changes  to  any  aspects  of  the 
regulations  that  they  believe  need  to  be 
modified  or  improved.  All  comments 
should  be  directed  to  the  EPA  Air 
Docket.  Docket  No.  A-91-02  (See 

•  ADDRESSES"). 

C :~rr.p-.:ers  desiring  to  submit 
proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  from  other  comments 
to  the  greatest  possible  extent,  and 
clearly  label  it  "Confidential  Business 
Information."  Submissions  containing 
such  proprietary  information  should  be 
sent  directly  to  the  contact  person  listed 
above,  and  not  to  the  public  docket,  to 
ensure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket. 

Information  covered  by  such  a  claim 
of  confidentiality  will  be  disclosed  by 
EPA  only  to  the  extent  allowed  and  by 
the  procedures  set  forth  in  40  CFR  part 
2.  If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  EPA,  it  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

B.  Public  Hearing  I 

Any  person  desiring  to  testify  at  the 
public  hearing  (see  "DATES")  should 
notify  the  contact  person  listed  above  of 
such  intent  at  least  7  days  before  the 
hearing  date.  Persons  wishing  to  testify 
at  the  hearing  should  also  provide  an 
estimate  of  the  time  required  for  the 
presentation  of  the  testimony  and 
notification  of  any  need  for  audio/visual 
equipment.  It  is  suggested  that  sufficient 
copies  of  the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience  (suggested 
number  of  300).  In  addition,  a  sign-up 
sheet  will  be  available  at  the 
registration  table  the  morning  of  the 
hearing  for  scheduling  of  the  order  of 
testimony. 

The  official  record  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the  EPA 
Air  Docket.  Docket  No.  A-91-02  (See 
ADDRESSES'  ). 

The  hearing  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply.  Written 
transcripts  of  the  hearing  will  be  made 


and  a  copy  thereof  placed  in  the  docket. 
Anyone  desiring  to  purchase  a  copy  of 
the  transcript  should  make  individual 
arrangements  with  the  court  reporter 
recording  the  proceedings. 

XVIII.  Compliance  with  the  Regulatory 
Flexibility  Act 

Under  Section  605  of  the  Regulatory 
Flexibility  Act.  the  Administrator  is 
required  to  certify  that  a  regulation  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
business  entities  or  perform  a  regulatory 
flexibility  analysis.  EPA  has  determined 
that  the  reformulated  gasoline  program 
will  be  likely  to  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  business 
entities  and  accordingly  has  prepared 
the  following  proposed  regulatory 
flexibility  analysis.  Comments  on  this 
analysis  are  welcomed  and  will  be 
included  in  a  final  regulatory  flexibility 
analysis  to  be  included  in  the  final  rule. 

As  part  of  the  Administrator's  effort 
to  ensure  that  the  regulations  did  not 
unnecessarily  affect  small  business 
entities,  the  small  business  entities 
which  will  be  affected  by  this 
rulemaking  have  been  represented  in  the 
negotiated  rulemaking  processes  which 
led,  in  substantial  part,  to  this 
supplemental  proposal.  The  following 
organizations  which  represent  in  whole 
or  in  part  the  interests  of  affected  small 
businesses  were  formal  participants  in 
the  negotiated  rulemaking  process  and 
signatories  to  the  agreement  in  principle: 
National  Com  Growers  Association, 
Renewable  Fuels  Association,  Oxy-fuels 
Association,  Rocky  Mountain  Refiners 
Association,  National  Council  of  Farmer 
Cooperatives,  Society  of  Independent 
Gasoline  Marketers  of  America, 
Petroleum  Marketers  of  America 
Association,  Independent  Liquid 
Terminals  Association,  Association  of 
Independent  Refiners  of  America. 

EPA  believes  that  the  participation  of 
these  parties  has  assured  adequate 
consideration  of  the  special  position  of 
smaller  entities  in  the  marketplace. 
During  the  negotiated  rulemaking 
sessions  and  the  public  hearing  on  the 
July  NPRM,  the  small  businesses  which 
are  potentially  affected  by  the  rule  made 
their  interests  known.  Pursuant  to  the 
Regulatory  Flexibility  Act,  this  draft 
regulatory  flexibility  analysis  will 
summarize  the  issues  small  businesses 
have  raised  and  the  resolutions  (if  any) 
of  their  concerns  contained  in  today's 
proposal.  EPA  requests  comment  on  the 
topics  in  this  analysis  and  any  other 
issues  affecting  small  businesses,  if  any. 

Many  of  the  affected  small  businesses 
were  concerned  about  the  treatment  of 
oxygenates.  Some  made  oxygenates  and 


were  thus  concerned  that  EPA  not  favor 
certain  oxygenates  in  the  way  that  it 
ensured  that  there  would  be  no  NOx 
increase.  The  evidence  about  the  effect 
of  oxygenates  on  NOx  emissions  is  not 
complete.  Some  testing  has  been  done 
which  shows  that  while  oxygen  in  fuel 
lowers  CO  and  VOC  emissions,  at  some 
concentrations  and  in  some  forms  it  may 
raise  NOx  emissions,  In  order  to  avoid 
any  unnecessary  discrimination  against 
oxygenates  EPA  has  developed  a  two 
step  process  for  determination  of  \0x 
effects.  Generally,  all  oxygenates  will  be 
treated  equally  and  deemed  to  create  no 
NOx  increase  up  to  3.5%  oxygen  or  the 
waiver  limit  for  such  oxygenate.  In  some 
cases,  states  may  determine  that 
because  the  area  has  summertime  ozone 
problems  or  NOx  would  interfere  with 
the  attainment  of  another  NAAQS,  the 
area  needs  to  make  even  more 
conservative  assumptions  about  the 
relationship  between  oxygenates  and 
NOx,  In  such  cases  and  during  the 
relevant  months,  the  regulations 
presume  that  MTBE  (the  most 
thoroughly  tested  oxygenate)  will  cause 
no  NOx  increase  to  2.7%  (by  weight) 
oxygen  and  that  other  oxygenates  will 
cause  no  NOx  increase  to  2.1%  (by 
weight)  oxygen.  In  all  events,  EPA  will 
review  petitions  regarding  new 
oxygenates  as  soon  as  possible  to 
determine  whether  there  is  evidence  of  a 
NOx  increase  due  to  their  use  and  at 
what  levels.  If  no  NOx  increase  is  found 
to  occur  at  levels  higher  than  2.1%  (by 
weight)  then  EPA  will  approve  their  use 
at  higher  levels  during  such  periods. 

Given  the  review  accorded  oxygenate 
testing,  any  detrimental  effects  on  other 
oxygenates  may  be  temporary  or  even 
avoided.  The  differing  treatment  of 
NfTBE  and  other  oxygenates  will  have 
the  greatest  impact  on  use  of  ethanol 
because  it  is  one  of  the  widest  used 
oxygenates.  It  is  likely  that  a  limitation 
on  ethanol  use  will  tend  to  affect  small  . 
(and  large)  ethanol  makers  adversely 
since  the  market  for  ethanol  may  not 
grow  as  much  as  the  market  for  MTBE. 
It  may  be  that  terminal  operators  not 
affiliated  with  major  oil  companies 
would  be  adversely  affected  because 
they  may  be  more  likely  to  do  ethanol 
blending  than  terminals  associated  with 
large  refiners.  EPA  has  attempted  to 
deal  with  the  needs  of  blenders  in  its 
proposed  reformulated  gasoline  and 
antidumping  enforcement  schemes  by 
enabling  them  to  use  already  certified 
blendstocks  and/or  baseline 
comparisons  as  appropriate. 

Smaller  businesses  were  also 
concerned  with  the  definition  of 
domestic  capacity  to  produce 
reformulated  gasoline.  There  is  currently 
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no  fixed  definition  of  that  term  in  the 
regulatory  negotiation  agreement  or  the 
Clean  Air  Act,  Suggested  definitions 
have  required  all  constituents  of 
reformulated  gasoline  to  be  domestically 
produced  or  available  at  domestic  ports. 
If  the  Administrator  finds  that  there  is 
insufficient  domestic  capacity  to 
produce  reformulated  gasoline,  he  may 
extend  the  date  for  the  start  of  the 
program  in  opt-in  areas  for  up  to  three 
years.  Thus  this  issue  may  ai'fect  both 
the  market  for  imported  oxygenates  and 
the  certair.ty  refiners  can  have  about  the 
effective  date  of  opt-ins  and  thus  the 
demand. 

While  some  of  the  commenlers  were 
concerned  with  creating  a  strong 
domestic  market  for  their  oxygenates 
many  more  were  concerned  thai  the 
definition  be  as  broad  as  possible.  If 
domestic  capacity  were  broadly 
construed,  EPA  would  not  extend  the 
start  of  the  program  in  opt-in  areas  due 
to  insufficient  supply.  An  unexpected 
extension  might  make  a  small  refiner's 
investments  in  improvements  useless. 
Small  refiners  have  less  of  an  ability  to 
absorb  risk  oi  to  obtain  financing  for 
risky  investments  than  do  their  larger 
competitors.  Thus  small  refiners  want  a 
broad  definition.  It  is  in  the  interest  of 
domestic  oxygenate  producers  to  have  a 
limited  definition  in  order  that  demand 
for  their  supplies  be  high.  But  they,  as 
indeed  all  gasoline  and  gasoline 
component  suppliers,  will  be  able  to 
operate  most  efficiently  if  uncertainty 
about  opt-ins  is  minimized. 

EPA  is  concerned  that  there  may  be 
an  impact  on  terminal  operators  and 
gasoline  distributors  who  currently 
blend  unfinished  gasoline  components 
with  ethanol  for  attainment  area  use.  If 
these  blenders  are  not  producing  their 
own  ethanol,  the  cost  of  ethanol  to  them 
will  rise.  There  will  be  no  associated 
rise  in  the  price  they  will  receive  for 
their  gasoline  since  they  sell  into 
unaffected  areas.  EPA  does  not  know 
the  extent  to  which  these  blenders  do 
not  produce  ethanol  and  requests 
comment  on  this  issue. 

Several  small  business  commenters 
are  refiners  with  only  one  refinery. 
These  commenters  were  concerned  with 
the  ability  of  larger  refiners  to  average 
their  baseline  fuels  across  many 
refineries  for  the  anti-dumping 
provisions.  They  believed  that  such  an 
averaging  provision  gave  a  competitive 
advantage  to  large  refiners  and 
permitted  degradation  of  air  quality  in 
non-reformulated  fuel  areas  which  was 
not  intended  by  Congress.  While  EPA  is 


s\ripdlhet!C  to  their  concerns,  the  .^ct 
clearly  requires  the  baseline  to  be 
deterrTiined  on  a  refiner  basis  and 
therefore  EPA  cannot  take  away  this 
right.  EPA  allows  baseline 
determination  on  a  refiner  or  refinery 
basis,  at  the  refiner's  option,  to  enhance 
flexibility:  however,  to  protect  small 
refiners  and  the  environment  a  refiner 
must  choose  either  to  determine  the 
baseline  for  its  refineries  on  a  refinery 
by  refinery  basis  or  a  refiner  basis.  If 
one  refinery's  baseline  is  determined 
based  on  its  own  data,  then  the 
calculation  of  the  baseline  for  the  other 
refineries  of  that  refiner  must  not 
include  that  refinery. 

The  smaller  refiners  were  also 
concerned  that  there  be  some  variance 
procedure  in  cases  when  they  could  not 
produce  reformulated  gasoUne  through 
no  fault  of  their  own.  Since  these 
refiners  generally  have  only  one  refinery 
and  can  often  supply  only  one  market, 
they  are  more  prone  to  suffer  from  being 
unable  to  supply  reformulated  gasoline 
than  a  major  refiner  with  refineries 
proximate  to  the  pipeline.  Section  80.73 
of  the  regulations  proposed  today 
provide  a  mechanism  for  sale  of 
conventional  gasoline  in  covered  areas 
under  certain  very  circumscribed 
conditions.  The  smaller  refiners 
acknowledged  that  these  conditions  (i.e., 
no  fault,  return  of  economic  advantage, 
continuing  efforts,  etc.)  were  necessary 
to  avoid  abuse  of  the  provision. 

XiX.  Statutory  Authority 

The  statutory  authority  for  the 
standards  proposed  today  is  granted  to 
EPA  by  sections  114,  211(c)  and  (k)  and 
301  of  the  Clean  Air  Act,  as  amended;  42 
U.S.C.  7414,  7545(c)  and  (k),  and  7601. 

XX.  .Administrative  Desicnafion  and 

Regulptory  Analysis 

Pursuant  to  Executive  Order  12291, 
EPA  must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  that  a  Regulatory  Impact 
Analysis  be  prepared.  Major  regulations 
have  an  annual  effect  on  the  economy  in 
excess  of  $100  million,  have  a  significant 
adverse  im.pact  on  competition, 
investment,  employment  or  innovation, 
or  result  in  a  major  price  increase.  The 
Administrator  has  determined  that 
reformulated  gasoline  will  cost  well  in 
excess  of  SlOO  million  per  year  and 
therefore  should  be  classified  as  a  major 
rule. 

A  Draft  Regulatory  Impact  Analysis 
(RIA)  for  the  reformulated  gasoline 
program  has  been  prepared  and  placed 


in  the  docket.  The  final  R'A  will  be 
completed  contemporaneously  with  the 
final  reformulated  gasoline  rule.  The 
Draft  Regulatory  Impact  Analysis  was 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  as 
required  by  Executive  Order  12291.  Any 
written  comments  from  OMB  and  any 
EPA  response  to  those  comments  as 
placed  in  the  public  docket  for  this 
rulemaking. 

■^M  R»  p nrting  and  Recordkeeping 

Ki'quiri-nients 

Under  the  Paperwork  Reduction  Act 
of  1980,  44  U.S.C.  3501  et  seq..  EPA  must 
obtain  OMB  clearance  for  any  activity 
that  will  involve  collecting  substantially 
the  same  information  from  10  or  more 
non-Federal  respondents.  (As  stated  in 
the  notice  of  proposed  rulemaking,  these 
information  collection  requirements 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Papen^'ork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  (1591))  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch;  EPA;  401  M 
St..  SW.  (PM-223);  Washington,  DC 
20460  or  by  calling  (202)  382-2740.) 

Send  comments  regarding  the 
collection  of  information,  including 
suggestions  for  reducing  the  burden  of 
this  collection  to  Chief,  Information 
Policy  Branch;  EPA;  401  M  St..  SW.  (PM- 
223);  Washington,  DC  20503;  and  to  the 
Office  of  Management  and  Budget, 
Washington,  DC,  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  Rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in  this 
proposal. 

XXII.  Regulatory  Language 

A  copy  of  the  proposed  regulatory 
language  discussed  in  this  preamble 
may  be  obtained  from  Public  Docket  No. 
A-91-02  or  from  the  contacts  listed  in 
the  ADDRESSES  section. 

Libt  al  Subjects  in  40  CFR  Part  80 

Fuel  additives.  Gasoline.  Motor 
vehicle  pollution.  Penalties,  Reporting 
and  recordkeeping  requirements. 

Dated:  March  31, 1992. 
WUlUm  K.  Reilly, 
Administrator. 
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State  Implementation  Plans,  Ge^e'al 
Preamble  for  the  lmplemen'at!or»  of 
Title  I  of  the  Clean  Air  Act 
Amendments  of  1990 

agency;  Environmental  Protection 
Asur.cy  (EPA). 

action:  General  preamble  for  future 
proposed  rulemakings. ^^ 


summary:  Title  I  of  the  Clean  Air  Act 
Amendments  (CAAA)  of  1990  revamped 
the  requirements  for  areas  that  have  not 
attained  the  national  ambient  air  quality 
standards  (NAAQS)  for  ozone,  carbon 
monoxide  (CO),  particulate  matter  (PM- 
10).  sulfur  dioxide  {SO2).  nitrogen 
dioxide  (NOj),  and  lead.  In  addition, 
title  I  made  numerous  changes  in  the 
requirements  for  State  implementation 
plans  (SIP's)  in  general,  including  the 
provisions  governing  EPA's  processsing 
of  SIP  revisions,  as  well  as  the 
repercussions  of  State  failures  to  meet 
the  various  SIP  requirements.  Many  of 
these  requirements  call  for  early  action 
by  the  States.  For  example,  under  title  I, 
States  with  pre-enactment  ozone 
nonattainment  areas  were  to  begin 
submitting  SIP  revisions  6  months  after 
enactment  (May  15, 1991). 

This  General  Preamble  principally 
describes  EPA's  preliminary  views  on 
how  EPA  should  interpret  various 
provisions  of  title  I.  primarily  those 
concerning  SIP  revisions  required  for 
nonattainment  areas.  Although  the 
General  Preamble  includes  various 
statements  that  States  must  take  certain 
actions,  these  statements  are  made 
pursuant  to  EPA's  preliminary 
interpretations,  and  thus  do  not  bind  the 
States  and  the  public  as  a  matter  of  law. 
In  the  near  future.  EPA  will  begin  to  take 
action,  pursuant  to  notice-and-comment 
rulemaking,  on  SIP  revisions  submitted 
by  the  States,  and  issue  rules,  pursuant 
to  notice-and-comment  rulemaking,  on 
various  title  I  provisions.  During  the 
comment  periods  for  those  subsequent 
actions,  members  of  the  public  will  have 
the  opportunity  to  comment  on  the 
relevant  issues.  This  General  Preamble 
is  an  advance  notice  of  how  EPA 
generally  intends,  in  those  subsequent 
rulemakings,  to  take  action  on  SIP 
submissions  and  to  interpret  various 
ti»!e  1  provisions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Brock  Nicnoison,  Cnici.  Vun^y 
Development  Section.  Ozone/CO 


Programs  Branch  (MD-15)  at  (919)  541- 
5517.  for  issues  related  to  ozone  or 
carbon  monoxide;  Mr.  Eric  Ginsburg  at 
(919)  541-0877,  Sulfur  Dioxide/ 
Particulate  Matter  Programs  Branch 
{MD-15),  for  issues  related  to  sulfur 
dioxide,  particulate  matter,  or  lead;  Mr. 
Gary  McCutchen  at  (919)  541-5592. 
Permits  Programs  Branch  (MD-15).  for 
issues  related  to  new  source  review. 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park,  North  Carolina 
27711;  Ms.  Paula  Van  Lare  at  (202)  260- 
3450  for  issues  related  to  mobile 
sources,  401  M  Street.  SW..  Washington, 
DC  20460. 
SUPPLEMENTARY  INFORMATION: 

Note:  In  accordance  with  1  CFR  5.9(c).  this 
document  is  published  in  the  Proposed  Rules 
category. 

A  list  of  cited  references  are  contained  in 
the  appendices  which  are  available  from  the 
puWic  docket.  A-91-35  at  EPH,  400  M  Street 
S.W.  Washington.  DC.  Appendices  A 
through  E  will  be  published  in  a  subsequent 
Federal  Register. 
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interpret  various  requirements  and 
associated  issues  that  have  arisen  under 
title  !  of  thf  C,\AA  The  information 
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provided  in  this  preaTibie  is  thr'-cfnrf 
intended  to  guide  St.ites  and  to  heip 
ens'.irp  that  they  prepare  and  submit 
SIP  s  or  SIP  revisions  that  adequately 


comply  with  t'lr-  !  'h-  I  iirovisions.  For 
quick  refert':  >    t.'ip  i  submittals  and 
other  actions  concerning  ozone  and  CO 
nonattainment  areas  required  during  the 


early  years  Jollowing  the  November  15. 
^990  enactment  of  the  1990  CAAA,  are 
listed  chronologically  (by  the  date  each 
action  is  due)  on  Table  1. 


■iBE  1  —Major  Required  State  Submittals  and  Actions 


• 

Ozone  classification 

CO  classification 

Sutynittal/action 

Marginal 

Moderate 

Senous 

Severe 

cKtfsms 

Moderate 

Senous 

By^'i'^  ,t    .QC1  (120  days  after  enactment) '. 

A    -^g  lo^  ior  more  time  to  study  boundaries  for  serious  +  area 

X 

X 

X 

X 

''a'  was  designated  and  classified  as  of  enactment  (due  45 

da/s  a*xer  ciassiiication). 

Ijst  ol   aiJ  areas  tirtth  proposed  designations  and  boundanes 

X 

K 

X 

X 

X 

X 

X 

(eicep!  bo^,^aa'^es  *or  senous  +  areas  with  requests  tor  more 

!  ~-'e  to  Stud,; 

A  req^«?si  (3f  Tio-e  l-v  ■:  study  bour>danes  for  senous  +  area 

X 

X 

X 

X 

ttia;  was  designated  ana  dassffied  at  240  days  after  enactrt>eni 

- 

(requested  lo  De  m  March  15.  1991,  submittaJ.  latest  date  »0f 

request  Is  August  27.  1991). 

CommitmenI  to  submit  Sip  revision  to  correct  l/M  program  (i  e.. 

X 

X 

imptefner*  pfeviously-required  program)  ('immediate  subrmttal" 

o(  revision  tor  UU)  ". 

Commtrnei;   tc   submit   SIP  revision   to  wnptenrwnt   basic   l/M 

X 

prog'am  (  mmediate  submittal"  of  revision  for  l/M)  (plus  sen- 

- 

ous  a'pas  w-he'B  urbanized  population  <  200.000)  ". 

By  May  15    199'  (6  pionths  after  enactment); 

Submit  RACT  C-or-ectio'is  

K 

X 

X 

X 

X 

No'i.'-ieast   orof^e   i-anspoft   commtssion   convenes   (applies  to 

^♦o^1^eas•  (ranspor  regioT) 

By  Ma^  15.  139?  (18  r-io-i^s  a'ter  enactment): 

Com-rie'Hre  actions  to  aoo?'  and  irpptement  enfianced  monitoring 

X 

X 

K 

program  requiretneits 

By  November  1 6,  1 992  (24  months  after  eractment); 

Submit  cor-ipre'iensive  emission  inventory 

X 

X 

X 

X 

X 

X 

X 

Submit  requreTients  'or  emission  statements 

X 

X 
X 

X 
X 

X 
X 

X 

X 

S.b~iit    VOC    PACT    rules    (existing    CTG's;    non-CTG    major 

sources) 

Submit  NSR  njtes _ , 

X 

X 

X 

X 

X 

5jC"~i!  Stage  II  i^apor  recovery  program 

X 

X 

X 

X 

Sub"'!  Enna^ced  l/M  program;  begin  implementation  ■• 

X 

X 

X 

SuDmfl  reoijt.-oments  fof  t-ansport  region  {VOC,  NO,  RACT  and 

NSR.  E  Tnar>ce<3  i  'f-^t  lappties  across  transport  region) 

^ 

Submit  cjTfo-mif,  rf^juirements  '' 

X 

X 

X 

X 
X 

X 

X 

X 
»X 

»x 

X 

SuD^''  nea.Sure  fo'  f'>c)ucing  VMT 

X 

Subr-"  CO  arar— 'e'-'  d.~-'io<^stration 

X 

Sjt!-"'  cor^tinge'ic*  rneasj'fls  (if  VMT  forecasts  eifceedecf) 

X 

Submit  trartsportatioi  <::>-'.>'  r^ieasures  (TCM's) 

X 

X 

X 

Submit  revision  reoui-  -q  t"-i !.,<:■  yc    trip  reduction  programs  (25% 

X 

X 

vehicle  occupa';~v  ratf-  •■.-i„>  •  ..-"^■' 

Submit  o«^peiaTf»0  '..t''  t'>:.;'j~                         

X 

X 

By  November  15   1993  06  r^ioni^s  atiet  e^.actment); 

Sut>mTt   '15%   SIP"    (le     meas'jres  showing   15%   re<Juction  in 

K 

X 

X 

X 

VOC  baseline). 

Submit  demonstration  re    additional  VOC.  NO.  reductions  as 

X 

necessary  to  attain 

Submit  NSR  proqrarr-,  (C  ■■i                                                    

X 

X 

X 

X 

K 

Sutxnrt  contingency  rrieasures  'o  'arj'es  tc  ^H?e'  milestones 

By  November  15.  1994  (4  years  after  enactment) 

Submit  attainment  demonstration  (photoctiemical  dispersion  nrnxl- 

X 

X 

X 

eling) 

Submit  RFP  Of'-no''stration  showing  3%  average  annual  reduc- 

X 

X 

X 

tions  commenang  6  years  after  enactment 

Submit  dean-fuel  vehicle  program 

«X 

X 

X 

Submit  Stage  II  program  (or  "reflect  comparable  measures")  in 

transport  region 

Submit  plans  to  mcorporate  EPA's  emission  diagnostic  rules 

X 

X 

X 

X 

X 

(estimated  tme). 

'  Certain  submittals /actions  may  actually  be  required  before  the  end  of  trie  time  period  specified  Check  ttie  narrative  por»on  of  the  document  lor  spealic 
submittal  tme  s^-.-ier:  npc,  a.>so  the  NO,  requirements  of  CAA  section  182(f)  will  be  addressed  in  supplements  to  the  General  Preamble 

■*  See  P'e»m»e  dis;u'Ssio'^  fegardiing  compliance  with  submittal  dates 
■^  Sub^'Tta  da'es  *     c,e  decayed  pending  EPA  rulemaking. 
■  AcD'ies  to  a-e-i  wi-  ^-^gn  values  >12  7  ppm 
*  As  appiicatiie  in  re^a  :s  to  Titie  II  requrements 


The  EPA's  interpretation  of  title  1 
provisions  provided  in  the  preamble  will 
also  provide  a  basis  for  subsequent  EPA 


approval  or  disapproval  of  SIP 
submittals  concerning  NAAQS 
nonattainment  areas.  While  this 


preamble  should  reflect  the  majority  of 
the  SIP  requirements  under  title  I. 
unique  circumstances  or  as  yet 
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unrecognized  issues  are  likely  to  cause 
case-by-case  exceptions  to  arise.  The 
EPA  intends  to  provide  the  public  with  a 
formal  opportunity  to  comment  on  the 
provisions  of  this  preamble,  and  other 
issues  that  may  arise  during  subsequent 
rulemakings  that  take  action  on  SIP 
revisions  submitted  by  the  States  under 
title  I  and  that  set  out  EPA  policy  on 
'  various  aspects  of  title  I.  This  preamble 
is  a  General  Preamble  for  those 
subsequent  actions. 

This  preambles  focuses  primarily  on 
the  SIP  submissions  required  for 
nonattainment  areas  under  part  D  of  the 
amendrd  Act.  It  discusses  specific 
issues  copcerning  the  proper 
interpret  j;ion  of  the  title  I  requirements 
of  areas  designated  nonattainment  (and, 
for  some  pollutants,  classified)  under 
part  D.  title  I,  as  well  as  the  proper 
treatment  cf  nonattainment  areas  that 
fall  outside  of  the  classification 
schemes.  This  preamble  discusses 
requirements  for  the  SIP  submissions 
required  for  ozone.  CO,  PM-10,  SO?. 
N02,  and  lead  nonattainment  areas.  In 
addition,  this  preamble  discusses 
interpretation  issues  that  have  arisen 
concerning  redesignations  at  attainment, 
some  general  SIP  requirements,  and  EPA 
action  on  SIP  submissions,  as  well  as 
the  various  types  of  possible  State 
failures  to  meet  certain  requirements 
and  the  consequent  sanctions  and 
Federal  implementation  plans  (FIP's). 
This  preamble  also  sets  forth  EPA's 
interpretation  of  the  various  provisions 
in  the  amended  Clear  Air  Act  (Act) 
which  change  new  source  review  (NSR) 
requirements  for  new  and  modified 
sources  in  nonattainment  areas.  The 
discussion  includes  EPA"s  intended 
interpretation  of  the  minimum  changes 
all  States  must  make  in  their  SIP's  in 
order  to  com.ply  with  the  amended  NSR 
requirements  and  the  deadlines  for 
making  these  changes.  States  should  use 
this  Genera!  Preamble  as  guidance  for 
revision  of  their  NSR  programs  and 
submittal  of  their  NSR  SIP's.  The  Act 
mandated  deadlines  for  NSR  SIP 
submittals  are:  May  15. 1992  for  areas 
without  approved  SO2  SIP's  prior  to 
enactment;  November  15. 1993  for  all 
other  SO-2  nonattainment  areas 
designated  prior  to  enactment:  May  15, 
1992  for  NO2:  July  6, 1993  for  lead 
nonattainment  areas  designated  January 
6, 1992:  June  30, 1992  for  PM-10 
nonattainment  areas;  November  15. 1992 
for  ozone  nonattainment  areas  and 
transport  regions;  .November  15, 1993  for 
CO  nonattainment  areas  with  a  design 
value  of  12.7  ppm  or  less:  and  November 
15. 1992  for  CO  nonattainment  areas 
with  a  design  value  above  12.7  ppm.  For 
future  designations.  NSR  SIP  submittals 


are  due  within  18  months  from 
redesignation  of  all  SO2.  NOi.  PM-10 
and  lead  nonattainment  areas,  and 
within  2  years  of  redesignation  for 
ozone  and  many  CO  nonattainment 
areas  (within  3  years  for  CO 
nonattainment  areas  with  design  values 
less  than  12.7  ppm). 

Note  also  that  these  changes  apply 
not  only  in  designated  nonattainment 
areas,  but  in  ozone  transport  regions, 
certain  tribal  lands  that  are  either  in 
nonattainment  areas  or  ozone  transport 
regions,  and  to  specified  sources  in  the 
Outer  Continental  Shelf  (OCS)  area.  The 
EPA  intends  to  amend  its  existing  NSR 
regulations  (see  40  CFR  51.ir.5.  51.166, 
52.21.  and  52.24)  to  reflect  the  changes 
mandated  by  the  1990  CAAA.  Certain 
changes  to  the  NSR  requirements  of  the 
prevention  of  significant  deterioration 
(PSD)  program,  part  C.  title  I.  will  be 
addressed  in  a  separate  EPA  proceeding 
and  are  not  addressed  in  this  preamble. 

The  timeframe,  or  scope,  of  this 
General  Preamble  covers  the  6-year 
period  following  enactment.  The  SIP 
submittals  for  all  affected  areas  are 
required  to  be  developed,  submitted, 
and  approved  by  EPA  within  this  time 
period.  Complete  plan  submittals  are 
required  for  certain  PM-10  areas  within 
1  year  of  enactment.  For  ozone  and  CO 
nonattainment  areas,  regulations, 
emission  inventories,  control-measure 
strategies,  and  attainment 
demonstrations  are  due  at  varying  dates 
from  6  months  to  5  years  after 
enactment.  Generally,  the  guidance 
provided  this  document  is  intended  to 
guide  nonattainment  SIP  development 
until  further  statutory  requirement  are 
issued  or  EPA  determines  that  revisions 
are  appropriate. 

The  scope  of  this  General  Preamble  is 
limited  regarding  several  new  provisions 
of  the  1990  CAAA  concerning  emissions 
of  the  oxides  of  nitrogen  (NO,). 
Specifically,  the  General  Preamble  does 
not  include  a  discussion  of  the  new  NO, 
provisions  with  respect  to  the  following 
topics:  reasonably  available  control 
technology,  new  source  review, 
interaction  of  titles  I  and  IV,  ozone 
transport  region,  section  185B  report, 
and  section  182(f).  However,  EPA 
recongizes  the  importance  of  providing 
timely  guidance  to  the  states  to  help 
assure  the  development  and 
implementation  of  cost-effective  control 
measures  to  reduce  ozone  levels. 
Accordingly,  EPA  will  issue  guidance  as 
soon  as  possible,  as  in  supplements  to 
the  General  Preamble. 

Six  years  is  a  significant  milestone  in 
the  1990  CAAA.  Within  6  years  of 
enactment,  ozone  nonattainment  areas 
classified  as  moderate  and  above  must 


achieve  a  15  percent  reduction  in 
volatile  organic  compound  (VOC) 
emissions,  and  moderate  areas  must 
attain  the  N.^AQS.  In  addition. 
moderate  CO  nonattainment  areas  must 
also  attain  the  NAAOS  by  December  31. 
1995.  Sulfur  dioxide.  FM-10,  lead,  and 
NO2  nonattainment  areas  must  also 
meet  significant  statutory  milestones 
within  the  6-year  period. 

The  appropriate  SIP  components 
necessary  to  meet  these  goals  by  the 
sixth  year  and  to  provide  adequate 
plans  (due  within  the  first  6  years)  for 
attaining  the  NAAQS  by  the  appropriate 
dates  beyond  the  sixth  year  are  covered 
in  this  General  Preamble.  To  some 
extent,  this  preamble  also  applies  to  the 
period  beyond  6  years.  For  example,  it 
includes  much  of  the  guidance 
applicable  to  areas  designated 
nonattainment  for  SQi.  PM-10,  and  lead 
beyond  the  6-year  period.  Other 
guidance  that  covers  the  period  beyond 
6  years  from  enactment,  demonstrating 
attainment  of  milestones  or  NAAQS  and 
future  planning  for  cities  with  the  most 
significant  air  pollution  problems,  will 
be  covered  in  future  supplements  to  this 
General  Preamble,  as  necessary. 

This  preamble  is  organized  to  meet 
the  needs  of  individuals  wanting  either 
an  overview  of  EPA's  preliminary 
interpretation  of  the  various  provisions 
of  title  1  of  the  1990  CAAA  or  a  detailed 
discussion  of  SIP  submittal  requirements 
for  a  specific  NA.AOS  nonattainment 
classification.  An  area  with  a  higher 
nonattainment  classification  (i.e..  it 
more  greatly  exceeds  a  NAAQS  than  do 
areas  with  lower  nonattainment 
classifications  for  the  same  N.AAQS) 
generally  must  adopt  all  measures 
required  of  areas  with  lower 
nonattainment  classifications,  along 
with  specific  measures  required  for  the 
higher  classification.  Therefore,  the 
general  introductory  material  at  the 
beginning  of  the  preamble  and  the 
material  describing  SIP  requirements  for 
all  those  levels  of  NAAQS 
nonattainment  equal  to  or  lower  than 
the  classification  promulgated  for  a 
particular  nonattainment  area,  are 
applicable  to  the  area. 

The  General  Preamble  includes 
citations  to  its  own  sections  and  to 
sections  of  various  Act  (or  CAAA) 
versions.  Citations  usually  comply  with 
the  following  conventions: 

1.  General  Preamble  sections  begin 
with  a  roman  numeral. 

2.  The  Act  is  referenced  by  section  [or 
by  title  (I-V),  part  (A-D  of  title  I,  A-C  of 
title  III). 

3.  Earlier  versions  of  the  Act  and  the 
1990  (or  earlier)  CAAA  are  identified  by 
date  or  other  specific  reference. 
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A  glossary  listing  the  various 
acronyms  used  in  this  document  is  in 
appendix  A.  The  bibliography  for  and 
list  of  cited  references  in  this  preamble 
is  in  appendix  B. 

II.  Background 

A  ILsiory- 

The  long  history  of  the  Cledn  Air  .\c\ 
(Act)  extends  back  before  1970  A 
summary  of  significant  events  occurnng 
during  its  development  is  given  in  52  FR 
45044  (November  24,  1987) 

That  summary  was  part  of  EFA's 
proposed  Po8t-1987  Ozone  and  CO 
Policy,  which  focused  on  requirements 
for  areas  that  failed  to  attain  the 
NAAQS  by  the  statutory  deadline  of 
December  31,  1987.  These  proposed 
requirements  included  correcting  certain 
SIP  deficiencies  and  fully  implementing 
the  1982  SIP's,  adopting  enhanced 
inspection  and  maintenance  (i/M) 
programs,  and  submitting  revised  SIP  s 
that  demonstrated  attaiiiment  over  an 
expanded  planning  area  as 
expeditiously  as  practicable  by 
achieving  at  least  a  3  percent  per  year 
reduction  in  the  base  year  emissions 

On  May  28. 1988  (in  accordance  with 
section  110{a)(2)(H)i.  EPA  began  issuing 
notices  of  SIP  inadequacy  (SIP  callsj 
contained  in  letters  to  the  Governors  of 
States  with  areas  that  failed  to  attain 
the  ozone  and  CO  standards  or  that 
contributed  to  violations  of  the 
standards  (see  53  FR  34500  (September 
~,  1988)).  These  letters  called  on  States 
to  complete  "Phase  I'  of  Lheir  SIP  call 
response.  Under  that  phase,  the  States 
were  to  correct  the  SIP  where  it  failed  to 
meet  EPA's  existing  part  D  guidance 
relating  to  control  of  VOC  and  CO 
emissions  from  stationary  sources, 
sat'.sfy  unimplemented  SIP  commitments 
by  adopting  any  missing  control 
measures,  and  begin  updating  the  base 
year  emissions  inventory  for  future 
attainment  plans. 

Beyond  the  basic  attainment  planning 
requirements  discussed  in  the  proposed 
Post-1987  Ozone  and  CO  Policy,  the  1977 
CAA.'V  included  preconstruction 
permitting  requirements  for  major  new 
and  modified  sources  under  two 
programs,  PSD  and  nonattainment  NSR 
(respectively,  parts  C  and  D  of  title  I).  In 
nonattainment  areas,  new  or  modified 
sources  as  p«rt  of  a  preconstruction 
review  process  must  (among  other 
things);  Obtain  emissions  offsets,  and 
adopt  control  technology  meeting  a 
lowest  achievable  emission  rate  (L\ER) 
standard.  In  1980,  EPA  adopted  new 
final  regulations  detailing  SIP 
requirements  to  implement  the  NSR 
programs  of  parts  C  and  D  (see  45  FR 
52676).  The  preamble  to  these 


regulations  should  be  consulted  for  an 
in-depth  discussion  of  the  history  of  the 
NSR  provisions  of  title  I  as  well  as  a 
detailed  explanation  of  program 
requirements  prior  to  the  1990  CAAA. 

B.  Overview  of  Title  I  of  1990  CAAA 

One  of  the  main  goals  of  the  1990 
CAAA  was  to  overhaul  Act  provisions 
that  concerned  planning  for  N.'X.AQS 
attainment.  Although  one  of  the  chief 
motivations  for  amending  the  Act  was 
the  failure  of  areas  to  attain  the  ozone 
and  CO  standards,  the  process  of 
amending  the  statute  provided  an 
opportunity  to  address  on  a 
comprehensive  basis  the  defects  in 
existing  law 

Title  1  of  the  CA.^A  it*rovisions  for 
Attainment  and  Maintenance  of 
NA.'VQS)  for  the  most  part  amends  and 
supplements  title  i  of  the  Act  (Air 
Pollution  Pre\  ention  and  Control).*  In 
light  of  the  massive  sweep  and 
complexity  of  title  I  (1990  CAAA),  the 
reader  may  find  it  helpful  to  view  the 
Title  as  a  collection  of  six  sets  of 
requirements.  The  following  discussion 
provides  a  brief  overview  of  these  six 

1  Designations/Classifications 

This  set  of  requirements  amends 
section  107  and  the  classification 
provisions  in  pari  D  (Plan  Requirements 
for  Attainment]  of  the  Act.  For  instance, 
section  181  addresses  ozone 
classifications  and  section  186 
addresses  CO  classifications.  Specific 
requirements,  by  classification,  are 
discussed  in  section  III. A.  and  section 
III.B.  of  this  notice. 

2  Pollutant  specific  requirements 

Pollutant-specific  requirements  for 
designated  ozone,  CO,  PM-10;  and  SOj. 
NOj.  and  lead  nonattainment  areas  are 
found  in  part  D  at  subparts  2.  3,  4.  and  5, 
respectively  Where  a  conflict  exists,  the 
pollutant-specific  requirements  override 
the  new-source  ppnr.i1  requirements  of 
section  173. 

3  General  Requirements 

The  revised  general  requirements  for 
all  plans  regardless  of  the  attainment 
demonstration  required  appear  early  in 
title  I  of  the  CAA.\. 

Note:  The  ampndnents  modify  numerous 
section*  of  the  Act  includina  »ect!on8  107. 
110,  and  171  through  179  These  K^nt^ral 
requirements  include  proa^dure*  for  EPA 
review  of  SIP  submitiaU  (new  Act  section 
110(k)),  action  or,  SIP  rp\is:or.s  Isection 


'  The  CAA.^  h\ho  «n.end  ot.Her  title*:  for  example. 
new  Bprtion  301  of  the  Act  add*  provision! 
regarding  tredtment  of  Indian  \t\\x»  to  title  III  of  the 
Act. 


110(1]]  and  a  revised  list  of  requirements  'or 
all  plans  (section  110(a)(2)). 

4.  Part  D.  subpart  1 

This  set  includes  general  requirements 
for  all  designated  nonattainment  areas, 
especially  those  designated  under  new 
and  revised  NAAQS.  In  Subpart  1. 
Congress  repealed  the  1987  attainment 
deadlines  for  ozone  and  CO.  In  some 
cases,  the  pollutant-specific 
requirements  contained  in  subparts  2-5 
of  part  D  override  subpart  I's  general 
provisions.  Subpart  1  also  includes  a 
process  governing  sanctions  for  State 
failure  to  meet  statutory  requirements. 
Beyond  that,  it  includes  revised  new- 
source  penmif  requirements  (section 
172(c)(5)  and  section  173). 

5.  Miscellaneous 

Other  provisions  of  the  Act  address  a 
variety  of  topics.  Most  of  these 
provisions  appear  toward  the  end  of 
title  I  of  the  CAAA.  For  example,  new 
Act  section  193  (technically  in  a  new 
subpart  6  of  part  D)  sets  forth  a 
"General  Savings  Clause"  governing 
retention  of  certain  types  of  previously 
enacted  or  mandated  requirements.  The 
new  Act  section  301(d)  contains 
provisions  related  to  Indian  tribes.  The 
miscellaneous  provisions  also  include 
guidance  on  planning  and 
transportation-related  provisions. 

6.  Relationship  Between  Titles  I  and  II  of 
1990  CAAA 

Title  I  generally  addresses  the 
nonattainment  SIP  requirements  and 
title  II  deals  with  control  of  mobile 
source  emissions.  While  title  II 
principally  deals  with  Federally 
implemented  programs  (e.g..  Federal 
Motor  Vehicle  Control  Program 
(FMVCP)].  requirements  related  to  SIP's. 
such  as  fuels  programs  and  Reid  vapor 
pressure  (RVP),  are  also  contained  in 
the  title.  Therefore,  guidance  on 
implementing  these  programs  will  also 
be  provided  in  this  document. 

11!    SIP  rf'()iJ!r('!n(>n!s 

A.  Uzone 

1.  General 

(a)  Classifications.  New  subpart  2  of 
part  D  (section  181)  sets  a  new 
classification  ttructure  for  ozone 
nonattainment  areas  based  on  the 
severity  of  the  nonattainment  problem. 
For  each  area  classified  under  this 
section,  the  attainment  date  shall  be  as 
expeditious  as  practicable  but  no  later 
than  the  date  in  the  following  table.  The 
classification  scheme  is  as  follows. 
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Primary 

Area 

Design  value. 

standard 

classification 

ppm 

attainment 
date 

Marginal 

0.121  up  to 

Novembef  15, 

(but  r>ot 

1993 

including) 

0.138. 

Moderate 

0  1 38  up  lo 

November  15, 

(bolnot 

1996 

including) 

0.160. 

Serious 

0.160  up  to 

Novembef  15, 

(but  not 

1999. 

incl'jding) 

0.180. 

Severe 

0.180  up  to 

Novembef  15, 

(but  not 

2005. 

including) 

0.280. 

Extreme 

0.280  and 
above. 

Novemlser  15, 

2010. 

Additionsily.  a  severe  area  with  a  1986 
lo  IQflo  ozone  design  value  of  0.190  up 
to.  but  net  including.  0.280  parts  per 
million  (ppm)  has  17  years  (until 
November  15.  2007)  to  attain  the 
NAAQS. 

The  designation/classification  process 
for  ozone  was  described  in  56  FR  56694 
(November  6, 1991). 

(b)  Special  classifications.  In  addition 
to  the  five  air  quality-based 
classifications,  some  nonattainment 
areas  do  not  fit  into  the  classification 
scheme  of  section  181(a).  The  EPA  has 
classified  these  areas  as  transitional, 
submarginal,  or  areas  with  incomplete 
data.  Section  III.A  of  this  preamble 
describes  the  requirements  for  all  areas 
(marginal  to  extreme  and  the  special 
classifications)  in  much  the  same  way 
as  they  are  described  in  section  182. 

(c)  Planning.  As  provided  in  subpart  2, 
emission  inventories,  provisions  for 
Stage  II  gasoline  vapor  recovery,  motor 
vehicle  I/M.  NSR.  stationary-source 
reasonably  available  control  technology 
(RACT).  and  certain  other  planning  or 
control  measures  are  required  within  2 
years  after  enactment  (November  15, 
1992)  for  most  of  the  previously  and 
newly  designated  nonattainment  areas. 
For  a  very  few  nonattainment  areas, 
final  determination  of  the  nonattainment 
area  boandries  may  not  occur  until  only 
a  few  months  before  several  major  rules 
(e.g..  Stage  II,  I/M.  transportation 
control  measures  (TCMs),  NSR,  RACT) 
and  the  emission  inventory  must  be 
submitted.  These  nonattainment  areas 
should  not  delay  their  adoption  of  rules 
or  preparation  of  inventories  while  the 
boundary  determinations  are 
proceeding.  Rather,  these  areas  should 
be  prepared  to  readily  adopt  rules  and 
complete  their  emission  inventories  for 
the  broadest  area  under  consideration 
should  EPA  conclude  that  such  broader 
area  is  appropriate.  The  1990  CAAA 


require  all  submittals  due  within  2  years 
(November  15. 1992)  to  address  the 
entire  nonattainment  area;  these 
submittals  can  not  be  delayed  due  to  the 
final  boundaries  rulemaking  under 
section  107(d). 

(d)  Enforceability.  The  EPA  has 
recently  developed  new  model  RACT 
rules  (which  supersede  the  previously 
issued  model  rules)  for  controlling  VOC 
emissions  from  source  categories 
covered  by  the  Group  I.  II.  and  III 
control  technique  guidelines  (CTG's). 
These  model  rules  are  intended  to  be 
used  by  areas  subject  to  RACT  "fix-up" 
requirements  in  correcting  existing 
RACT  rules,  as  required  by  section 
182(a)  (see  section  III.A.2,  marginal 
areas  below),  and  by  areas  subject  to 
RACT  "catch  up"  requirements  that  are 
required  to  apply  RACT  measures  in 
accordance  with  section  182(b)(2)  of  the 
Act  (see  section  III.A.3.  moderate  areas 
below).  The  model  RACT  rules  include 
provisions  for  compliance  certification, 
recordkeeping,  reporting,  monitoring, 
and  test  methods  and  procedures  to 
enable  EPA  and  the  States  to  determine 
compliance  with  the  requirements  of  the 
regulations.  For  a  number  of  source 
categories,  these  compliance  provisions 
have  been  added  to  the  model  RACT 
rules  to  improve  enforceability  because 
the  CIG's  and  previous  guidance  for 
these  sources  did  not  include  such 
requirements. 

In  general,  for  a  SIP  regulation  to  be 
enforceable,  it  must  clearly  spell  out 
which  sources  or  source  types  are 
subject  to  its  requirements  and  what  its 
requirements  (work  practices,  emission 
limits,  etc.)  are.  The  regulation  also 
needs  to  specify  the  time  frames  within 
which  these  requirements  must  be  met, 
and  must  definitively  state 
recordkeeping  and  monitoring 
requirements  appropriate  to  the  type  of 
sources  being  regulated.  The 
recordkeeping  and  monitoring 
requirements  must  be  sufficient  to  allow 
determinations  on  a  continuing  basis 
whether  sources  are  complying.  An 
enforceable  regulation  must  also  contain 
test  procedures  in  order  to  determine 
whether  sources  are  in  compliance. 

(e)  Structure  of  requirements,  for 
areas  classified  marginal  to  extreme, 
virtually  all  requirements  are  additive 
(e.g.,  a  moderate  area  has  to  meet  all 
marginal  and  moderate  requirements, 
unless  otherwise  specified).  The  text 
below  presents  the  requirements  in  the 
first  applicable  classification,  then 
repeated  only  if  the  requirements  are 
different  for  a  higher  classification. 


2.  Marginal  Areas 

(a)  Emission  inventory.  See  appendix 
B  for  pertinent  guidance  on  emissions 
inventory  requirements. 

(1)  Schedule.  Section  182(a)(1) 
requires  all  nonattainment  areas  to 
submit  a  final,  comprehensive,  accurate, 
and  current  inventory  of  actual  ozone 
season,  weekday  emissions  from  all 
sources  within  2  years  of  enactment 
(November  15, 1992).  The  EPA  requests 
that  the  draft  inventory  be  submitted 
between  January  1  and  May  1,  1992  in 
order  to  facilitate  early  review  and 
allow  the  submittal  of  an  acceptable 
inventory  in  November  1992. 

(2)  Requirements.  This  initial 
inventory  is  for  calendar  year  1990  and 
is  denoted  as  the  base  year  inventory.  It 
includes  both  anthropogenic  and 
biogenic  sources  of  VOC.  NOx  and  CO. 
The  inventory  is  to  address  actual  VOC, 
NOx.  and  CO  emissions  for  the  area 
during  the  peak  ozone  season,  which  is 
generally  the  summer  months.  All 
stationary  point  sources  and  area 
sources,  as  well  as  highway  and 
nonhighway  mobile  sources  within  the 
nonattainment  area,  stationary  sources 
with  emissions  of  100  tons  or  greater  per 
year  within  a  25-mile  wide  buffer  of  the 
designated  nonattainment  area,  and  any 
OCS  sources  are  to  be  included  in  the 
compilation.  Including  sources  within  a 
25-mile  buffer  is  necessary  to  ensure 
that  all  sources  capable  of  affecting  air 
quality  within  the  nonattainment  area 
are  adequately  accounted  for  in 
modeling  demonstrations  and  strategy 
development.  For  nonattainment  areas 
that  are  required  to  do  photochemical 
grid  modeling  pursuant  to  section  182(c) 
(2)  (A)  (see  sections  III.A.4.e,  serious 
areas,  and  III.A.9.  multi-Slate  areas),  the 
modeling  domain  will  determine  the 
appropriate  size  of  the  area  that  must  be 
inventoried  for  modeling  purposes. 

As  one  of  the  first  steps  in  developing 
the  base  year  inventory,  the  Stales  are 
to  prepare  an  inventory  preparation  plan 
(IPP),  which  is  due  in  final  form  to  EPA 
by  October  1. 1991.  The  IPP  should 
briefly  state  how  the  Slate  intends  lo 
develop,  document,  and  submit  its 
inventory.  Another  early  step  in  the 
inventory  development  process  is 
preparation  of  the  point  source  portion 
of  the  base  year  inventory.  Guidance  for 
preparing  emission  inventories  was 
issued  in  May  1991  ("Procedures  for  the 
Preparation  of  Emission  Inventories  for 
Carbon  Monoxide  and  Precursors  of 
Ozone,  Volume  I").  Because  the  point 
source  portion  of  this  guidance  is 
essentially  the  same  as  it  was  for  the 
post-1987  SIP'S,  States  should  have 
already  begun  gathering  data  en  those 
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sources.  States  are  encouraged  to  submit 
the  point  source  portion  of  the  inventory 
to  EPA  as  early  as  January  1.  1992. 

Slates  that  have  fully  completed 
portions  of  their  base  year  inventories 
for  1987, 1988,  or  1989  may  request  EPA 
approval  to  update  these  portions. 
Otherwise,  States  are  required  to 
prppare  a  completely  new  inventory 
with  a  1990  base  year.  The  EPA 
guidance  on  the  procedure  to  request  an 
update  was  provided  in  May  1991 
("Procedures  for  the  Preparation  of 
Emission  Inventories  for  Carbon 
Monoxide  and  Precursors  of  Ozone, 
\'olume  I"). 

In  July  1991  EPA  issued  an  updated 
version  of  M0BILE4,  its  mobile  source 
emissions  estimation  model.  The 
updated  version  M0BILE4  1,  replaces 
and  supersedes  M0BILE4.  States,  with 
the  exception  of  California,  are  required 
to  use  M0B1LE4.1  in  determining 
highway  mobile  source  emissions  for  all 
of  their  base  year  emission  inventories 
under  the  CA.'\A.  California  will  consult 
with  the  EPA  Region  IX  Office  in 
determining  the  appropriate  mobile 
source  model  to  use.  if  other  States 
adopt  California  tailpipe  standards,  they 
should  consult  with  their  EPA  Regional 
Office  to  determine  the  appropriate 
mobile  model  because  MOBILE4.1 
would  not  correctly  reflect  emissions 
from  these  States  in  the  future. 
However,  for  the  base  year  inventory, 
and  until  new  California  cars  are 
introduced  into  an  area,  M0BILE4.1 
should  be  used.  The  majority  of  the 
enhancements  in  the  revised  model  are 
internal  to  the  model  and  do  not  require 
the  States  to  make  any  special 
procedural  adjustments  when  running 
M0B1LE4.1.  The  EPA's  "Emission 
ln\  entory  Requirements  for  Ozone  State 
Implementation  Plans,"  should  be 
referred  to  for  more  information.  The 
States  will  also  be  required  to  develop 
new  1990  base  year  inventories  for 
highway  mobile  sources  to  account  for 
fleet  turnover,  newly  opened-to-traffic 
highway  sections  resulting  in  changes  in 
vehicle  miles  traveled  (VMT)  and  VMT 
patterns,  and  changes  in  speed  limits. 
States  are  to  follow  new  guidance  for 
estimating  VNfT  to  be  published  in  the 
Federal  Register  notice  expected  to  be 
issued  m  [OMS  to  fill  in]. 

New  m.ethodologies  have  been 
developed  to  calculate  emissions  from 
certain  area  of  off-highway  mobile 
source  categories.  The  categories  are 
solvent  uses,  railroads,  and  aircraft.  The 
emission  factors  for  nonroad  engines 
and  vehicles  have  not  yet  been  changed, 
but  may  be  revised  as  the  result  of  a 
study  required  by  the  1990  CAAA. 
Therefore,  for  these  categories,  new 


emission  estimates  must  be  developed 
by  the  States  using  the  new 
methodologies.  The  new  methodologies 
for  calculating  emissions  for  solvent  use 
are  contained  in  the  May  1991  document 
"Procedures  for  the  Preparation  of 
Emission  Inventories  for  Carbon 
Monoxide  and  Precursors  of  Ozone, 
Volume  I";  and  for  railroads  and  aircraft 
in  the  July  1991  final  draft  chapters  of 
the  document  "Procedures  for  the 
Preparation  of  Emission  Inventories  for 
Carbon  Monoxide  and  Precursors  of 
Ozone,  Volume  IV."  The  States  will  be 
required  to  use  these  methods  when 
preparing  the  area  and  off-highway 
mobile  source  portions  of  their  emission 
inventories. 

The  EPA  document  "Procedures  for 
Estimating  and  Applying  Rule 
Effectiveness  in  Post-1987  Base  Year 
Emission  Inventories  for  Ozone  and 
Carbon  Monoxide  State  Implementation 
Plans"  (June  1989]  should  be  consulted 
for  information  on  how  to  consider  rule 
effectiveness  when  calculating 
emissions  from  stationary  sources.  One 
hundred  percent  rule  effectiveness  is  the 
ability  of  a  regulatory  program  to 
achieve  all  the  emission  reductions  that 
could  be  achieved  by  full  compliance 
with  the  applicable  regulations  at  all 
sources  at  all  times.  For  the  purpose  of 
base  year  inventories  under  the  CAA, 
EPA  will  require  the  use  of  an  80- 
percent-effectiveness  default  value 
except  as  follows.  The  States  are 
encouraged  to  derive  local  category- 
specific  rule  effectiveness  factors, 
consistent  with  the  tests  and  protocol 
prescribed  in  the  March  31, 1988 
memorandum  from  John  S.  Seitz. 
Director,  Stationary  Source  Compliance 
Division,  to  Regional  Air  Division 
Directors  regarding  "Implementation  of 
Rule  Effectiveness  Studies,"  or  complete 
the  questionnaire  procedure  for  all  of 
their  source  categories  as  prescribed  in 
"Procedures  for  Estimating  and 
Applying  Rule  Effectiveness  in  Post-1987 
Base  Year  Emission  Inventories  for 
Ozone  and  Carbon  Monoxide  State 
Implementation  Plans."  Finally,  the 
reader  should  refer  to  section  11I.A.9  on 
multi-State  area  requirements  for 
additional  information  related  to  base 
year  inventories. 

By  meeting  the  specific  inventory 
requirements  discussed  above,  the  State 
will  also  satisfy  the  general  inventory 
requirements  of  section  172(c)(3). 

(3)  Other  uses.  Many  other  inventories 
can  be  derived  from  the  base  year 
inventory.  For  example,  areas  may  use 
their  base  year  inventory  as  part  of 
statewide  inventories  for  purposes  of 
regional  modeling  in  transport  areas. 
The  base  year  inventory  also  plays  an 


important  role  in  modeling 
demonstrations  for  areas  classified  as 
moderate  and  above  outside  transport 
regions.  Guidance  has  been  developed 
to  aid  States  in  preparing  emission 
inventories  for  photochemical  grid 
modeling  (for  serious  and  above  areas 
and  multi-State  moderate  areas) 
("Procedures  for  the  Preparation  of 
Emission  Inventories  for  Carbon 
Monoxide  and  Precursors  of  Ozone,  Vol. 
II."  May  1991,  "UAM  Applications 
Guidance"  and  "User's  Guide  for  the 
Urban  Airshed  Model,  Vol.  4."  The 
reader  should  also  refer  to  the 
discussion  of  attainment  demonstration 
requirements  for  serious  areas  (section 
III.A.4.(e)).  Guidance  on  emission 
inventory  preparation  for  EKMA  (for 
nonmulti-State  moderate  areas)  is 
described  in  "Procedures  for  Preparation 
of  Emission  Inventories  for  Carbon 
Monoxide  and  Precursors  of  Ozone, 
Volume  I,"  May  1991. 

(b)  RACT corrections.  Section 
182(a)(2)(A)  requires  ozone 
nonattainment  areas  to  submit  within  6 
months  of  classification  all  rules  and 
corrections  to  existing  VOC  RACT  rules 
that  were  required  under  the  RACT 
provision,  section  172(b)(3)  of  the  old 
law  (and  related  guidance).  The  EPA 
published  a  Federal  Register  (56  FR 
54554)  notice  describing  this  provision 
and  the  success  of  States  in  meeting  the 
correction  deadline,  and  the  readers 
should  refer  to  that  notice.  As  explained 
in  that  notice,  areas  that  were 
designated  nonattainment  under  section 
107  just  prior  to  enactment  of  the  1990 
CAAA  are  the  only  areas  affected  by 
this  requirement  because  they  are  the 
only  areas  that  were  then  subject  to  the 
RACT  requirements  of  section  172(b). 
These  areas  were  again  designated 
attainment  on  the  date  of  enactment  of 
the  1990  CAAA,  and  were  then 
classified  under  section  181(a)(1)  by 
operation  of  law.  ThUs,  those  areas  were 
required  to  submit  their  RACT  "fix-ups" 
as  a  SIP  revision  by  May  15, 1991. 

Newly  designated  nonattainment 
areas  are  not  subject  to  the  RACT  "fix- 
ups"  required  by  section  182(a)(2)(A) 
because  they  were  not  subject  to  section 
172(b)  of  the  old  law.  This  is  the  case 
even  if  the  State  has  already  adopted 
rules  for  the  area  as  part  of  statewide 
RACT  for  purposes  other  than  meeting 
pre-1990  Act  section  172(b).  For 
nonattainment  areas  that  will  be 
expanded  to  contain  portions  that  were 
not  designated  nonattainment  prior  to 
enactment,  the  RACT  corrections  are 
due  in  6  months  (by  May  15, 1991)  only 
for  the  original  nonattainment  area. 
However,  for  moderate  areas,  the  newly 
designated  portions  of  a  nonattainment 
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area  will  be  subject  to  the  RACT  "catch- 
ups." As  explained  below  in  section 
III  A.3.,  each  moderate  nonattainment 
area  (including  the  newly  designated 
portion)  is  subject  to  the  RACT  "catch- 
up" requirements  of  section  182(b)(2), 
which  provide  for  SIP  submittals  by 
November  15. 1992.  The  RACT  Tix-ups  ' 
refer  to  corrections  States  are  required 
to  make  to  RACT  rules  that  are  already 
in  force  and  to  adoption  by  States  of 
rules  that  were  required  by  pre-1990  Act 
section  172(b)  to  be  in  force.  The  RACT 
"catch-up '  refers  to  the  application  of 
RACT  for  all  applicable  sources  listed  in 
section  182(b)(2),  regardless  of  what  was 
previously  required.  For  purposes  of  the 
RACT  "fix-ups"  requirement,  areas  that 
were  treated  as  rural  nonattairvment 
areas  under  EPA  policies  implementing 
the  pre-amended  Act  must  submit 
corrections  only  for  previously  required 
rules  (Group  I  and  II  CTG  sources  with 
maximum  theoretical  VOC  emissions 
greater  than  100  tons  per  year).  Other 
rules  (Group  III  CTG's  and  non-CTG 
rules)  will  be  due  by  November  15. 1992 
as  part  of  the  catch-up  for  those 
previously  designated  rural 
nonattainment  areas  that  are  classified 
as  moderate  or  above  upon  enactment 
and  are  not  otherwise  designated  as 
rural  transport  areas  under  the  new  Act. 

Ci]  DefmitJon  of  corrections.  A 
deficiency  is  any  rule,  or  in  some  cases 
a  portion  of  a  rule,  that  is  less  stringent 
than  RACT  as  that  requirement  was 
interpreted  in  pre-1990  Act  EPA 
guidance  (issued  under  sections  108  and 
172(b)  of  the  old  law).  The  EPA  provided 
a  list  of  deficiencies  for  each  area  as 
part  of  the  ozone  SIP  call  letters  to  each 
State  (May-June  1988  and  November 
1989,  notification  published  53  FR  34500, 
September  7. 1988  and  55  FR  30973,  July 
30. 1990).  The  EPA  also  provided  States 
w  ith  existing  guidance  documents  and 
asked  them  to  review  rules 
independently  to  determine  consistency 
with  this  guidance. 

(2)  Consequences  of  failure  to  wake 
corrections.  Sections  179  (a)  and  (b)  and 
llO(m)  provides  for  the  imposition  of 
sanctions  and  section  110(c)  provides  for 
promulgation  of  a  FIP  if  EPA  finds  that  a 
State  failed  to  make  a  required 
submittal.  Under  section  179(a),  EPA 
must  impose  at  least  one  of  the  two 
mandatory  sanctions  listed  in  section 
179(b)  18  months  after  EPA  makes  such 
a  finding,  unless  EP.^  finds  that  the 
State  has  made  a  complete  submittal  in 
the  interim  to  correct  the  rules.  The 
second  of  the  two  sanctions  must  be 
imposed  if  the  deficiency  has  not  been 
corrected  6  months  after  the  first 
sanction  is  imposed.  Section  llO(m)  also 
includes  provisions  on  sanctions.  The 


EPA  will  be  discussing  those  provisions 
in  a  subsequent  Federal  Register  notice. 
Refer  to  section  VJB.  for  more 
discussion  on  sanctions.  Under  section 
110(c),  EPA  also  must  promulgate  a  FIP 
no  later  than  2  years  after  finding  a 
failure  to  submit. 

On  October  22, 1991.  EPA  published  a 
notice  (56  FR  54554)  finding  that  nine 
States  and  the  District  of  Columbia 
failed  to  make  a  RACT  fix-up  submittal 
required  under  section  182(a)(2)(A).  The 
EPA  also  plans  to  publish  a  set  of  model 
Federal  VOC  regulations.  The  EPA  will 
use  these  model  regulations  as  a  starting 
point  for  Federal  promulgation  of 
regulations  under  section  110(c)  as 
necessary,  and  will  provide  an 
opportunity  for  comment  at  that  time.  To 
the  extent  practicable,  EPA  will 
formulate  £iny  Federal  regulations  on  the 
model  regulations.  Federal  regulations 
will  be  promulgated  if  the  States  do  not 
correct  the  regulations  before  the  end  of 
the  2-year  period  commencing  from  the 
finding. 

The  EPA  will  also  use  the  model 
regulations  as  the  basis  for  Federal 
regulations  to  apply  where  EPA 
disapproves  any  regulation  that  has 
been  submitted.  Finally.  EPA  expects 
States  may  want  to  use  the  model  rules 
as  a  guideline  for  developing  acceptable 
State  rules. 

(c)  I/M  Corrections.  Section 
182(a)(2)(B)  requires  States  that  contain 
marginal  ozone  nonattainment  areas 
with  existing  I/M  programs,  or  that  were 
required  to  include  I/M  programs  in 
their  SlP'a  by  the  pre-1990  Act,  to  submit 
to  EPA  immediately  upon  (1990  CAAA) 
enactment  of  any  revisions  necessary  to 
provide  for  a  program  no  less  stringent 
than  that  required  prior  to  enactment  or 
committed  to  in  the  SIP  in  effect  at 
enactment,  whichever  is  more  stringent. 
The  section  also  requires  EPA  to  review, 
revise,  update,  and  republish  in  the 
Federal  Register  within  1  year  of 
enactment,  the  guidance  for  I/M 
programs  required  by  the  Act,  taking 
into  consideration  the  Administrator's 
investigations  and  audits  of  such 
programs.  In  short,  ozone  nonattainment 
areas  must  maintain  existing  I/M 
programs  and  must  make  corrections  to 
those  programs  to  meet  existing  1/M 
policy;  when  updated  policy  is 
published,  these  areas  must  submit 
revisions  to  address  any  new  guidance. 

More  specifically,  section  182(a)(2)(B) 
requires  Slates  to  meet  the  basic  I/M 
performance  standard  that  has  been  in 
effect  since  1977.  This  standard  is  based 
on  a  "model"  program  design  consisting 
of  a  centralized  program  that  annually 
tests  tailpipe  emissions  on  all  light-duty 
vehicles,  using  emission  standards  for 


1981  and  later  model  vehicles  of  1.2 
percent  CO  and  220  parts  per  jiillion 
hydrocarbons  (HC)  and  a  20  percent 
stringency  for  pre-1981  vehicles.  A 
compliance  rate  of  100  percent  and  a 
waiver  rate  of  0  percent  are  assumed. 
States  must  demonstrate  an  emission 
reduction  for  the  I/M  program  included 
in  the  SIP  that  is  at  least  as  great  as  that 
produced  by  the  "model"  basic  program 
(or  the  program  already  included  in  the 
SIP,  whichever  is  greater),  using  the 
m.ost  current  available  version  of  EPA's 
mobile  source  emission  model.  The  1/M 
programs  are  required  in  the  urbanized 
portions,  as  defined  by  the  Bureau  of  the 
Census  in  1980,  of  the  marginal 
nonattainment  area. 

The  EPA  expects  to  issue  the  policy 
for  I/M  programs  in  the  near  future. 
V\lhen  published,  the  policy  will  state 
the  date  when  such  programs  are  to  be 
implemented.  The  EPA  intends  that  the 
policy  will  allow  all  areas  ample  time 
after  publication  of  the  policy  to  adopt 
and  submit  basic  or  enhanced  1/M 
programs  and/or  I/M  corrections  as 
referenced  in  section  182(a)(2)(B).  States 
that  have  both  basic  and  enhanced  I/M 
programs  may  opt  to  implenrrent 
enhanced  programs  in  all  affected 
urbanized  areas.  States  which  are  only 
required  to  implement  basic  programs 
(under  section  182(a)(2)(B)  or  the 
requirements  for  moderate  ozone 
nonattainment  areas  and  certain  CO 
nonattainment  areas,  as  discussed  later 
in  this  notice)  must  submit  SIP  revisions 
for  I/M  programs  addressing  any 
revised  policy.  The  guidance  will 
address  the  elements  of  the  SIP  revision. 

As  mandated  by  section  202(m).  the 
Administrator  will  promulgate 
regulations  requiring  manufacturers  to 
install  diagnostic  systems  on  all  new 
light-duty  vehicles  and  light-duty  trucks. 
The  purpose  of  these  systems  is  to 
identify  and  track  emission-related 
systems  deterioration  or  mdifunction. 
According  to  section  202(m)(3).  within  2 
years  of  EPA's  promulgating  regulations 
requiring  States  to  do  so,  all  States  with 
I/.M  programs  must  amend  their  SIP  to 
provide  for  inspection  of  these  onboard 
diagnostics  systems.  The  EPA  v/ill  issue 
revised  I/M  guidance  which  addresses 
onboard  diagnostic  inspections, 
(d)  Periodic  inventory.  Section 
182(a)(3)(A)  requires  the  States  to 
submit  periodic  inventories  starting  the 
third  year  after  submission  of  the  base 
year  inventory  required  by  section 
ia2(a)(l)  (i.e..  November  15, 1995)  and 
every  3  years  thereafter  until  the  area  is 
redesignated  to  attainment.  However, 
complete  actual  inventories  will  be  used 
to  demonstrate  whether  or  not  the 
milestone  required  in  section  182(g)  has 
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been  achieved.  These  inventories  must 
be  submitted  within  the  prescribed 
period  following  the  milestone  date.  The 
EPA  is  recommending  that  States 
synchronize  their  schedules  for 
developing  the  periodic  inventories  so 
that  the  second  periodic  inventory  (the 
third  inventory  overall),  which  would  be 
due  in  1998,  will  actually  be  submitted 
early  in  1997  (by  February  13, 1997)  and 
will  address  emissions  in  1996  In  this 
way,  the  milestone  demonstration 
(required  under  section  182(gl)  that  is 
due  for  serious  and  above  areas  in  early 
1997  can  be  based  on  the  periodic 
inventory  developed  by  the  States. 
Future  periodic  inventories  then  would 
also  coincide  with  the  subsequent 
milestone  demonstrations  rather  than 
the  later  dates  associated  with  the 
periodic  inventory  requirement.  The 
EPA  will  be  issuing  g-uidance  on  the 
synchronization  of  the  periodic 
inventory  with  the  milestone  compliance 
deadlines  in  the  near  future. 

The  first  periodic  inventory  due  no 
later  than  .November  15,  1995  covers 
actual  emissions  for  the  1993  time 
period.  The  States  will  be  involved  in 
significant  planning  activities  during  this 
time.  The  EP.-\  will,  m  the  future,  provide 
guidance  on  how  to  integrate  these 
emission  inventory  and  planning 
activities.  There  could  be  a  significant 
resource  and  effort  savings  effect  to 
States  that  elect  to  accelerate  the 
second  periodic  inventory  so  that  it  can 
also  be  used  to  demonstrate  milestone 
attainment.  Othervx'ise  at  least  one 
additional  emission  inventory  would  be 
required  by  1998  More  information  on 
these  assessments  and  periodic 
inventories  will  be  provided  to  States  in 
guidance  on  emission  tracking  to  be 
completed  shortly. 

The  penodic  inventory  shall  meet  the 
same  requirements  as  the  base  year 
inventory.  This  periodic  inventory  shall 
be  based  on  actual  emissions  and  shall 
cover  VOC,  .NO,,  and  CO  emission 
,s  lurces.  Like  the  base  year  inventory, 
the  periodic  inventory  shall  be  based  on 
peak  ozone  season  temperatures, 
industrial  activity,  etc.  Additional 
guidance  is  available  in  the  "Procedures 
for  the  Preparation  of  Emission 
Inventories  for  Carbon  Monoxide  and 
Precursors  of  Ozone,  Volume  I,"  May 
1991. 

By  meeting  the  specific  periodic 
inventory  requirements  discussed 
above.  States  will  also  satisfy  the 
general  periodic  inventory  requirements 
of  section  172(c)(3). 

(e)  Emissions  statements.  Section 
182(a)(3)(B)  requires  States  to  submit  a 
SIP  revision  by  November  15, 1992  that 
requires  the  submission  of  annual 
statements  from  owners  or  operators  of 


each  stationary  source  of  NO,  and  VOC 
showing  the  actual  emissions  of  NOx  or 
VOC  The  first  statements  are  due  by 
Novem.ber  15.  1993,  and  should  show 
emissions  during  calendar  year  1992. 

Each  statement  shall  contain  a 
certification  that  the  information 
contained  m  the  statement  is  accurate  to 
the  best  knowledge  of  the  individual 
certifying  the  statement.  The  EPA  will 
issue  additional  guidance  on  the  form 
and  content  of  the  statement. 

States  may  waive  the  requirement  for 
emissions  statements  for  classes  or 
categories  of  sources  that  emit  less  than 
25  tons  per  year  of  NO,  or  VOC  if  the 
class  or  category  is  included  in  the  base 
year  and  periodic  inventories,  and 
emissions  are  calculated  using  emission 
factors  established  by  EPA  (such  as 
those  found  in  EPA  publication  AP-42) 
or  other  methods  acceptable  to  EPA. 

The  EPA  believes  that  the  emission 
statement  can  aid  in  the  development  of 
the  periodic  emission  inventory,  serve 
as  the  AIRS  Facility  Subsystem  (AFS) 
update,  and  track  progress  for  point 
sources  greater  than  25  tons/year. 

[f]  NSR.  The  statutory  NSR  permit 
requirements  for  marginal  ozone 
nonattainment  areas  are  generally 
contained  in  the  Act  under  section 
172(c)(5),  revised  section  173,  and  in 
newly  enacted  subpart  2  of  part  D. 
These  are  the  minimum  requirements 
that  States  must  include  in  an 
approvable  implementation  plan.  A 
discussion  of  general  NSR  permit 
requirements  is  contained  in  section 
III.G.  of  this  preamble.  Section 
182(a)(2)(C)  requires  that  States  adopt 
and  submit  revised  NSR  regulations  for 
all  ozone  nonattainiment  areas 
classified  as  marginal  or  above  which 
incorporate  the  new  provisions  of  the 
1990  CAA.  and  correct  existing 
regulations  to  incorporate  all  NSR 
provisions  in  effect  immediately  before 
the  date  of  enactment. 

(1)  Major  stationary  source.  For  ozone 
nonattainment  areas  classified  as 
marginal  areas,  the  term  "major 
stationary  source"  means  any  stationary 
source  that  emits  or  has  the  potential  to 
emit  100  tons  per  year  or  more  (see 
discussion  in  section  III.A.9).  Lower  size 
thresholds  apply  to  other  area 
classifications  and  the  VOC,  to  ozone 
transport  areas. 

(2)  Offset  ratios.  For  the  purpose  of 
satisfying  the  emissions  offset  reduction 
requirements  of  section  173(a)(1)(A).  the 
emissions  offset  ratio  is  the  ratio  of  total 
actual  emissions  reductions  to  total 
allowable  emissions  increases  of  such 
pollutant  from  the  new  source.  For 
ozone  nonattainment  areas  classified  as 
marginal  areas,  the  emissions  offset 
ratio  is  at  least  1.1  to  1.  As  per  section 


173(c)(1).  the  new  or  modified  source 
may  obtain  offsets  from  the  same  source 
or  other  sources  in  the  same 
nonattainment  area,  and  in  some  cases 
from  another  nonattainment  area  if  the 
other  area  has  equal  or  higher 
nonattainiment  classification,  and  the 
emissions  from  the  other  area  contribute 
to  a  violation  of  the  ambient  standard  in 
the  area  where  the  new  or  modified 
source  is  locating.  In  addition,  prior  to 
permit  issuance  under  section  173.  the 
nonattainiment  plan  provisions  must 
demonstrate  reasonable  further  progress 
(RFP)  by  requiring  sufficient  emission 
reductions  to  offset  emissions  increases 
from  new  or  modified  small  (nonmajor) 
sources  in  the  area. 

(g)  Rural  transport  areas.  If  an  area 
meets  the  requirements  discussed  below 
and  is  treated  by  the  Administrator  as  a 
rural  transport  area  (RTA)  as 
determined  using  procedures  consistent 
with  the  EPA  guidance  "Criteria  for 
Assessing  the  Role  of  Transport  of 
Ozone/Precursors  in  Ozone 
Nonattairmient  Areas."  the  SIP  for  such 
area  need  only  meet  those  section  182 
plan  and  submission  requirements, 
including  NSR  provisions,  that  apply  to 
marginal  areas.  It  should  be  noted  that 
the  NSR  requirements  applicable  in 
ozone  transport  regions  (e.g..  offsets  at  a 
1:1.15  ratio  and  major  VOC  source 
threshold  of  50  tons  per  year)  supersede 
the  marginal  requirements  for  RTA's.  If. 
however,  a  State's  request  that  an  ozone 
nonattainment  area  be  treated  as  an 
RTA  is  denied,  the  area  will  be 
classified  according  to  its  design  value 
and  all  section  182  requirements  for  that 
classification  will  apply. 

According  to  section  182(h),  the 
Administrator's  decision  to  treat  an 
ozone  nonattainment  area  as  an  RTA  is 
discretionary.  This  discretion  may  be 
exercised  only  if  the  Administrator  finds 
that  the  area  neither  borders  on  nor 
contains  any  portion  of  an  MSA  or 
CMSA  and  if  VOC  (and  if  EPrt  deems 
them  relevant,  NOx)  emissions 
emanating  from  the  area  do  not 
significantly  contribute  to  ozone 
concentrations  measured  within  or 
outside  of  the  area.  This  showing 
depends  upon  whether  ozone 
concentrations  within  or  downwind  of 
the  area  results  from  "overwhelming 
transport"  of  ozone  or  precursors  from 
sources  external  to  the  area.  Guidance 
on  determination  of  "overwhelming 
transport"  is  found  in  "Criteria  for 
Assessing  the  Role  of  Transport  of 
Ozone/Precursors  in  Ozone 
Nonattainment  Areas."  A  finding  of  no 
significant  contribution  will  be  based  on 
analysis  submitted  to  EPA  by  the 
concerned  S'ate  in  advance  of  the 


13506 


Feder, 


R.> 


."o.  74  /  Thursday, 


in'(2  /  Proposed  Rules 


required  SIP.  These  results  must 
reasonably  implicate  an  upwind  area  as 
the  source  of  the  measured  ozone 
concentrations.  Also,  the  area  must 
demonstrate  that  its  emissions  are  not 
causing  a  nonattainment  problem  in  its 
downwind  area. 

Any  RTA  that  fails  to  meet  the 
marginal  area  attainiment  deadlines  is 
subject  to  bump-up  to  the  appropriate 
higher  nonattainment  status  (discussed 
at  section  III.A.2  (i]  of  this  document). 
However,  if  the  area  stil!  quahfies  as  an 
RTA,  although  the  area  will  be  subject 
to  the  attainment  date  for  the  higher 
classification,  it  remains  subject  only  to 
the  submi'tal  and  implementation 
requirements  for  marginal  areas.  If  it  is 
found  that  the  area  no  longer  qualifies 
as  an  RTA,  the  area  will  be  treated  as 
the  higher  classified  area  for  SIP 
requirements  as  well. 

State  plans  for  RTA's  located  within 
the  interstate  ozone  transport  regions 
established  under  section  184  must  meet 
applicable  provisions  required  by 
section  184  (b)  and  (c).  In  particular, 
provisions  of  section  184(b)(l)|B) 
requiring  implementation  of  RACT  with 
respect  to  all  sources  of  VOC  covered 
by  a  CTG,  and  the  section  l&4{b)(2) 
requirements  concerning 
implementation  of  vehicle  refueling 
controls  identified  by  the  Administrator, 
must  be  implemented  in  a  State  plan 
covering  an  RTA.  In  addition,  an  RTA 
SIP  must  be  revised  to  include  whatever 
additional  control  measures  are 
recommended  under  section  183(c)  and 
whatever  best  available  air  quality 
monitoring  and  modeling  techniques  are 
identified  under  section  184(d).  These 
plan  revisions  must  be  approved  by  the 
Administrator. 

(h)  Reformulated  gasoline  "opt-in." 
The  Governor  of  any  State  with  a 
marginal,  moderate,  serious,  or  severe 
ozone  nonattainment  area  may  apply  to 
the  Administrator  to  opt-in  to  the 
reformulated  gasoline  program 
established  under  section  211(k).  Refer 
to  section  III.A.4.(o)  for  more  discussion 
of  the  program  requirements. 

(i)  Bump-up  provisions.  Although  the 
primary  focus  of  this  General  Preamble 
is  on  the  criteria  EPA  will  use  in 
determining  the  adequacy  of  the  many 
SIP  submittals  that  are  required  under 
the  1990  CAAA,  it  is  useful  to  describe 
the  amended  Act  provisions  regarding 
failures  to  attain  or  to  make  emission 
reduction  milestones.  The  EPA  beheves 
that  certain  areas  (in  particular, 
marginal  ozone  areas)  face  some 
important  issues  related  to  the 
consequences  of  failures  to  attain  by  the 
applicable  deadlines.  The  following 
discussion  describes  the  basic 
requirements  and  procedures  for 


determining  and  responding  to  failures 
to  attain  to  make  adequate  progress  and 
the  specific  implications  for  marginal 
ozone  areas. 

(1)  Failure  to  attain.  Section  181(b)(2) 
of  the  Act  requires  a  marginal, 
moderate,  or  serious  ozone 
nonattainment  area  to  be  reclassified  to 
the  higher  of  the  next  higher 
classification,  or  the  classification 
associated  with  the  area's  design  value 
at  the  time  EPA  determines  that  the  area 
failed  to  meet  the  standard  by  the 
applicable  attainment  date.  The  EPA 
uses  the  term  "bump-up"  to  describe  this 
reclassification  process.  An  area  cannot 
be  bumped  up  to  the  extreme 
classification  under  this  provision. 

The  EPA  must  determine  within  6 
months  after  the  attainment  date 
whether  an  area  has  attained.  In  making 
this  determination,  EPA  will  use  the 
most  recently  available,  quality-assured 
air  quality  data  covering  the  3-year 
period  up  to  and  including  the 
attainment  date.  For  ozone,  the  average 
number  of  exceedances  per  year  shall 
be  used  to  determine  whether  the  area 
has  attained.  For  marginal  ozone 
nonattainment  areas,  this  means  that 
the  air  quality  data  for  the  period  1991  to 
1993  will  be  used  to  determine  whether 
the  area  has  attained  by  November  15, 
1993.  (Areas  that  show  attainment  prior 
to  this  period  may  be  redesignated  prior 
to  November  1993  in  accordance  with 
section  107(d)(3).) 

As  provided  in  section  181(a)(5)  for 
ozone  areas,  up  to  two  1-year  extensions 
of  the  attainment  date  can  be  granted  to 
the  State  if  the  State  has  met  all 
applicable  requirements,  and  if  no  more 
than  one  exceedance  of  the  level  of  the 
NAAQS  has  occurred  at  any  m.onitor  in 
the  year  in  which  the  area  was  to  have 
attained.  Because  EPA  will  be  reviewing 
available  data  to  determine  the 
attainment  status,  the  State  should 
submit  its  application  for  this  extension 
as  soon  as  the  necessary  air  quality  data 
are  available. 

If  EPA  determines  that  an  area  has 
not  attained,  EPA  will  publish  a  notice, 
and  the  area  will  be  reclassified  by 
operation  of  law.  The  Administrator 
may  adjust  the  submittal  dates  for  the 
requirem.ents  of  the  "new"  classification 
(to  "assure  consistency  among  the 
required  submissions"  (section  182(i), 
but  the  attainment  date  will  be  the  date 
originally  specified  for  that 
classification  in  Table  1  of  section 
181(a).  For  example,  a  marginal  area  has 
an  attainment  date  of  November  15. 
1993.  If  the  area  does  not  attain  by  then, 
the  new  attainment  date  will  be 
November  15, 1996  (the  "originial" 
attainment  date  for  moderate  areas  at 
enactment)  or.  if  its  air  quality  would 


make  it  a  higher  classification,  the  later 
date  associated  with  that  classification. 
States  should  be  aware  that  if  an  area 
voluntarily  bumps  up  late  in  its 
attainment  period,  the  discretion 
granted  by  section  182(b)(1)  for  the 
Administrator  to  adjust  schedules  for 
implementing  SIP  requirements 
associated  with  the  next  higher 
classification  may  be  seriously  limited. 
In  other  words,  areas  that  wait  until  the 
end  of  their  attainment  period  before 
requesting  to  bump  up  after  already 
missing  implementation  requirements, 
falling  behind  on  their  15  percent  RFP  (if 
applicable),  and  experiencing  continuing 
deterioration  in  air  quality,  are  iikeiy  to 
have  insufficient  time  for  implement. nj:; 
the  more  stringent  requirements  of  the 
next  higher  classification.  The  EPA. 
therefore,  encourages  any  area  that 
believes  that  it  will  be  unable  to  attain 
by  its  apphcable  deadline,  to  voluntarily 
bumj>-up  early  enough  to  maximize  the 
available  time  for  implementing  the 
requirements  of  the  next  higher 
nonattainment  level.  Early  bump-'  p  w:ll 
help  areas  avoid  sanctions  and/or  FIP 
implementation  that  could  result  from 
failure  to  meet  SIP  submittal  or 
implementation  requirements. 

Although  section  182(a)  specifically 
excludes  marginal  areas  from  the 
contingency  requirements  of  section 
172(c)(9),  marginal  areas  should 
carefully  consider  the  benefits  of 
contingent  or  advanced  adoption  of 
certain  measures  that  could  be 
implemented  quickly  should  the  area  not 
attain  by  the  1993  date.  If  a  marginal 
area  fails  to  attain  by  November  15. 
1993,  it  will  become  subject  to  the 
requirements  for  moderate  areas,  in 
particular  the  I/M,  RACT,  and  15 
percent  reductions  requirements.  These 
requirements  would  have  to  be  met  and 
the  standard  achieved  by  November  15, 
1996,  an  extremely  tight  timeframe  for 
these  accomplishments  if  no  prior 
planning  and  adoption  actions  have 
occurred.  If  the  RACT  rules  cannot  be 
developed  and  implemented  and  the  15 
percent  requirement  cannot  be  met  by 
November  15,  1996.  the  area  could  miss 
the  attainment  date  for  moderate  areas 
and  would  face  the  even  more  stringent 
requirements  for  serious  areas. 

(2)  Special  issues  for  marginal  areas. 
The  retention  of  the  moderate  area 
attainment  date  for  a  marginal  area  that 
has  been  bumped  up  raises  some 
important  issues  for  marginal  areas  that 
will  have  difficulty  attaining  by  the 
November  15, 1993  deadline.  These 
issues  become  even  more  significant  if 
the  marginal  area  applies  for  and 
receives  one  or  two  of  the  1-year 
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attainment  date  extensions  (section 
181(a)(5)). 

The  EPA  believes  that  marginal  areas 
should  carefully  consider  the 
consequences  of  not  attaining  by 
November  15,  1993,  and  should  take 
certain  preliminary  steps  to  minimize 
the  potential  of  being  subject  to  possibly 
unnecessary  major  control  and  planning 
actions.  For  example,  according  to  the 
statutory  time  frames,  it  could  be  the 
middle  of  1994  before  a  marginal  area  is 
bumped  up  to  the  moderate 
classification.  If  an  area  had  not 
commenced  any  early  planning  and  rule 
development  activities,  the  area  would 
have  only  ZMz  years  to  meet  all  of  the 
requirements  for  moderate  areas  (e.g., 
RACT  rules,  Stage  II,  15  percent, 
emission  reduction  requirement,  etc.). 
While  just  making  the  submittals  for 
these  requirements  would  be  difficult,  it 
could  be  even  more  difficult  for  the 
State  to  implem.ent  the  m.easures  early 
enough  to  reduce  emissions  and  have  a 
significant  impact  on  ozone  levels  by  the 
end  of  1996.  As  a  result,  the  area  could 
face  the  possibility  of  missing  the  1996 
attainm.ent  date  for  moderate  areas  and 
be  bumped  up  again,  this  time  to  the 
serious  classification.  If  the  marginal 
area  had  earlier  received  one  or  two 
extensions  (under  section  181(a)(5)),  the 
difficulty  of  adopting  and  implementing 
required  measures  before  the  attainment 
date  for  moderate  areas  would  be  even 
greater. 

Given  this  potentially  difficult 
situation  for  marginal  areas.  EPA 
strongly  urges  States  w'ith  marginal 
areas  that  may  be  unable  to  attain  by 
the  1993  deadline,  to  initiate  preliminary 
planning  and  rule  de\e!opment  activities 
well  before  that  date  Furthermore,  EPA 
proposes  to  require  that  States  that 
request  attainment  date  extensions  fur 
marginal  areas  [under  section  181(a)(5)) 
must  show  In  their  requests  that  they 
have  made  a  significant  effort  to  initiate 
planning  activities  and  rule  development 
associated  with  the  moderate 
classification,  and  that  they  ha\e  taken 
steps  to  begin  any  necessary  monitoring 
activities  to  develop  required 
information  (such  as  ambient  VOC  and 
NO,  data)  for  the  modeling  analysis  that 
will  be  required  for  the  moderate 
classification.  For  certain  control 
measures  which  would  be  required 
under  the  moderate  classification,  such 
as  I/M.  States  should  show  that  they 
have  taken  any  necessary  preliminary 
steps  to  ensure  that  the  controls  could 
be  adopted  and  implemented  quickly. 
For  example.  States  should  consider 
whether  their  legislative  and  regulatory 
procedures  would  enable  these  controls 
to  be  fully  implemented  and  to  achieve 


needed  emission  reductions  before  the 
attainment  date  for  moderate  areas. 

Finally,  ElPA  is  considering  requiring 
States  that  request  attainment  date 
extensions  under  section  181(a)(5)  to 
submit  their  a;r  quality  data  on  an 
accelerated  time  schedule.  This  early 
reporting  of  data  could  help  alert  the 
State  and  EPA  to  the  need  to  quickly 
begin  developing  and  adopting  the 
additional  measures  for  the  moderate 
classification,  if  the  data  in  the 
"extension  year'"  reveal  more  than  one 
exceedance  of  the  national  standard. 

(3)  Basic  l/M.  In  the  event  that  a 
marginal  ozone  nonattainment  area  fails 
to  attain  the  ozone  standard  by  the 
applicable  deadline  or  extended 
deadline,  and  is  reclassified  to 
moderate,  a  basic  l/M  program  must  be 
implemented,  regardless  of  whether  the 
area  had  an  I,'M  program  in  place.  The 
EPA  intends  to  exercise  its  authority 
under  section  182l!)  to  require  such 
areas  to  submit  a  SIP  meeting  the  basic 
I/M  requirements  within  one  year  of  the 
reclassification. 

3.  Moderate  Areas 

Moderate  areas  are  required  to  meet 
all  marginal  area  requirements,  unless 
otherwise  noted,  as  well  as  the 
following  additional  requirements. 

(a)  Requirement  for  15 percent 
reduction  in  emissioris.  Section  182(b)(1) 
requires  all  ozone  nonattainment  areas 
classified  moderate  and  above  to  submit 
by  November  15.  1993.  a  plan  revision 
that  reflects  an  actual  reduction  in 
typical  ozone  season  weekday  VOC 
emissions  of  at  least  15  percent  during 
the  first  6  years  after  enactment.  The  15 
percent  em.ission  reductions  must  be 
calculated  from  the  1990  baseline  of 
actual  emissions  (adjusted  per  section 
182[b)(l)fB))  and  must  account  for  any 
net  growth  in  emission  (i.e..  net  of 
growth).  While  section  182(b)(1)  requires 
a  reduction  in  VOC  emissions  of  15 
percent,  the  1990  C.A'\A  do  not  require 
any  specific  numerical  percentage  of 
NO,  emission  reductions  prior  to  1996. 

The  EPA's  focus  on  t>-pical  ozone 
season,  weekday  VOC  emissions — an 
interpretation  of  the  requirement  in 
section  182(bj(l)(B)  for  a  15  percent 
reduction  of  actual  emissions  during  the 
"calendar  year"  of  enactment — is 
consistent  with  prior  EPA  guidance.  This 
guidance  stems  from  the  fact  that  the 
ozone  N.A..^QS  is  an  hourly  standard 
that  is  generally  violated  daring  ozone- 
season  weekdays  when  conditions  are 
conducive  for  ozone  formation.  These 
ozone  seasons  are  typically  the  summer 
months. 

A  15  percent  reduction  is  generally 
appropriate  for  moderate  areas  to  attain 
the  ozone  NAAQS  within  the  applicable 


timeframe  !'  sr;n,e  cases,  modeling  will 
show  that  less  man  a  15  percent 
reduction  would  be  required  for 
attainment  of  the  standard.  However, 
the  15  percent  rate  of  progress 
requirement  is  intended  to  be  the  base 
program  that  all  moderate  and  above 
areas  must  meet  This  base  program  is 
necessary  to  ensure  actual  progress 
toward  attainment  in  the  face  of 
uncertainties  inherent  with  SIP  planning, 
such  as  emission  inventories,  modeling 
and  projection  of  expected  control 
measures.  Also,  this  base  program 
would  provide  greater  assurance  of 
maintenance  of  the  standard  after 
attainment. 

In  those  cases  where  modeling  shows 
that  reductions  greater  than  15  percent 
are  necessary  to  attain  the  standard,  the 
area  will  be  required  to  achieve  those 
additional  emission  reductions. 

Section  182(b)(1)  (B)  and  (D)  define 
baseline  emissions  as  "the  total  amount 
of  actual  VOC  or  NO,  emissions  from  ail 
anthropogenic  sources  in  the  area  during 
the  calendar  year  of  enactment," 
excluding  the  emissions  that  would  be 
eliminated  by  FMVCP  regulations 
promulgated  by  January  1. 1990,  and 
RVP  regulations  promulgated  by 
November  15, 1990,  or  required  to  be 
promulgated  under  section  211(h),  which 
requires  RVP  no  greater  than  9.0  pounds 
per  square  inch  (psi)  during  the  high 
ozone  season.  The  base  year  emission 
inventory  for  calendar  year  1990  must 
be  adjusted  to  remove  the 
aforementioned  emissions,  as  well  as 
biogenic  emissions  and  any  emissions 
from  sources  outside  the  designated 
nonattainment  boundary  (e.g.,  within  the 
25-mile  zone  around  the  nonattainment 
boundaries  if  included  in  the  emissions 
inventory).  The  adjusted  base  year 
inventory  (i.e..  baseline  emissions)  must 
contain  only  actual  emissions  occurring 
in  the  base  year.  1990.  within  the 
designated  nonattainment  area 
boundaries.  The  baseline  emissions 
should  not  include  pre-enactment 
banked  emission  credits  since  they  were 
not  actual  emissions  during  the  calendar 
year  of  enactment 

(1)  Adjusted  base  year  inventory 
calculation.  The  adjusted  base  year 
inventory  should  be  calculated  in  two 
steps.  The  first  step  consists  of 
developing  a  1990  inventory  of  non- 
mobile  anthropogenic  VOC  emissions. 
The  second  step  consists  of  determining 
the  mobile  portion  of  the  inventory  after 
the  FMVCP  and  RVP  reduction  program 
(promulgated  by  the  data  of  enactment 
or  required  by  section  211(h))  are  . 
factored  out. 

The  determination  of  the  baseline  will 
require  the  use  of  MOBILE4.1  to  model 
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the  effects  of  fleet  turnover  and  RVP 
changes.  For  1996,  the  baseline  will  be 
determined  by  applying  the  1990  VMT  to 
a  hypothetical  emission  factor  for  1996. 
The  hypothetical  emission  factor  for 
the  1990  baseline  in  1996  is  the  1996 
emission  factor  determined  by  running 
M0BILE4.1  using  1996  as  the  evaluation 
year  and  the  same  input  parameters 
used  to  describe  the  F'MVCP  and  SIP 
requirements  in  1990,  with  the  addition 
of  RVP  at  9  psi  (or  appropriate  level  for 
area).  Multiplying  this  emission  factor 
by  the  1990  VMT  results  in  1990  motor 
vehicle  baseline  emissions  which 
exclude  the  emissions  reductions  that 
would  be  eliminated  in  1996  as  a  result 
of  fleet  turnover  under  the  pre- 
enactment  FMVCP  and  the  section 
211(h)  RVP  requirements.  The  1990 
motor  vehicle  baseline  emissions  for 
1996  are  added  to  the  1990  inventory  of 
non-motor  vehicle  anthropogenic  VOC 
emissions  to  calculate  the  1990  total 
baseline  emissions  for  1996.  This 
number  is  the  adjusted  base  year 
inventory  needed  to  calculate  the 
amount  of  emissions  reductions  needed 
by  1996.  as  well  as  the  target  level  of 
emissions  in  1996. 

(2)  Calculation  of  target  level  of 
emissions.  After  the  adjusted  base  year 
inventory  is  developed,  the  1996  target 
level  of  emissions  would  be  calculated 
by  multiplying  the  adjusted  base  year 
inventory  by  0.85  and  then  subtracting 
from  this  product  the  emission 
reductions  expected  to  result  by  1996 
from  corrections  to  RACT  rules  and  I/M 
programs. 

Once  the  1996  target  level  of 
fissions  is  calculated.  States  must 
develop  whatever  control  strategies  are 
needed  to  meet  that  target.  Some  air 
planning  agencies  may  be  used  to 
thinking  in  terms  of  the  emissions 
reduction  required  relative  to  a  current 
control  strategy  projection  (particularly 
for  stationary  sources),  rather  than  a 
target  level  of  emissions.  Projections  of 
1996  emissions  would  be  used  to 
calculate  the  required  emissions 
reduction  expressed  on  such  a  basis  by 
simply  taking  the  difference  between  the 
1996  projection  inventory  (without 
controls  applied)  and  the  1996  target 
level  of  emissions.  However,  States  that 
choose  this  approach  should  be  aware 
that  the  1996  target  level  is  dependent 
only  on  the  1990  emissions  inventory, 
whereas  the  calculation  of  an  emission 
reduction  required  relative  to  the  current 
control  strategy  projection  depends  on 
the  accuracy  of  the  1996  projection, 
which  in  turn  depends  on  the  estimate  of 
future  growth  in  activities.  The 
assessment  of  whether  an  area  has  met 
the  RFP  requirement  in  1996  will  be 


based  on  whether  the  area  is  at  or 
below  the  1996  target  level  of  emissions, 
and  not  whether  the  area  has  achieved  a 
certain  actual  reduction  relative  to 
having  maintained  the  current  control 
strategy.  The  following  formulas 
describe  how  to  calculate  the  1996  target 
level  of  emissions. 

Formulas: 
BEw  =  1990  Baseline  Emissions 

=  1990  Nonmotor  vehicle  emissions 
+  (1990  VMT  X  hypothetical  1996 
M0B1LE4.1  emission  factor) 
TLe«  =  1996  target  level  of  emissions 
Corrections  =  RACT  rules  and  I/M  program 

corrections 
TU«  =  BE9«  X  (0.85)  -  corrections 

(3)  Emission  factor  adjustments. 
Emission  factors,  as  well  as  inventory 
calculation  methodologies,  are 
continually  being  improved.  If  emission 
factors  or  methodologies  change 
significantly,  EPA  may  advise  the  States 
to  correct  the  base  year  emission 
inventory  to  reflect  such  changes.  If 
significant  changes  occur  in  emission 
factors  or  methodologies  between 
enactment  and  November  15, 1993  (due 
date  for  15  percent  demonstration),  EPA 
may  require  States  to  make  corrections 
to  the  base  year  emission  inventory,  as 
well  as  to  the  adjusted  baseline  and  the 
1996  target  level  of  emissions.  If, 
however,  changes  occur  after  the  15 
percent  demonstration  is  submitted  but 
before  November  15, 1996,  then  the 
States  would  not  have  to  make 
corrections  for  purposes  of  reconciling 
attainment  of  the  15  percent  milestone. 
Serious  areas  should  also  refer  to  the 
discussion  on  the  rate  of  progress 
demonstration  (section  III.A.4(f))  for 
guidance  on  changes  that  might  occur 
before  November  15, 1994,  and  the 
.  impact  on  the  post  6-year  3  percent  rate 
of  progress  demonstration. 

(4)  Creditable  emission  reductions.  In 
developing  the  15  percent  reduction 
control  strategy  required  to  be 
submitted  as  a  SIP  revision.  States  must 
keep  in  mind  that  the  1990  CAAA 
explicitly  disallowed  certain  reductions 
from  counting  toward  fulfilling  the  15 
percent  reduction  in  emissions 
requirement. 

All  emission  reductions  from  State  or 
Federal  programs  are  creditable  toward 
the  15  percent  progress  requirement 
except  for  the  following: 
.  1.  The  FMVCP  tailpipe  or  evaporative 
standards  promulgated  prior  to  1990. 

2.  Federal  regulations  on  RVP 
promulgated  by  November  15, 1990,  or 
required  under  section  211(h). 

3.  State  regulations  required  under 
section  182(a)(2)(A)  submitted  to  correct 
deficiencies  in  existing  VOC  RACT 
regulations  or  previously  required  RACT 
rules. 


4.  State  regulations  required  under 
section  182(a)(2)(B)  submitted  to  correct 
deficiencies  in  existing  I/M  programs  or 
previously  required  I/M  programs. 

However,  all  real/actual  reductions, 
regardless  of  origin,  will  contribute  to 
attainment  even  if  they  are  not 
creditable  toward  the  15  percent 
requirem.ent.  While  emission  reductions 
resulting  from  required  corrections  to 
VOC  RACT  rules  or  I/M  programs  are 
not  creditable  toward  the  required  15 
percent  reduction,  any  future  reductions 
resulting  from  measures  not  associated 
with  the  required  corrections  would  be 
creditable.  For  example,  reductions  are 
creditable  where  the  State  revises  the 
emission  limit  or  changes  the 
applicability  threshold  beyond  the  level 
required  previously  for  the  area  in  EPA 
guidance,  and  these  modifications  result 
in  further  emissions  reductions.  Other 
examples  of  creditable  reductions 
include  applying  regulations  to  the  new 
portions  of  a  pre-enactment 
nonattainment  area  not  previously 
subject  to  the  regulations,  and  adopting 
TCM's  listed  in  section  108(f)  that  are 
not  already  in  the  SIP.  Reductions 
achieved  through  rules  adopted 
pursuant  to  any  new  CTG  are  creditable 
only  to  the  extent  that  the  reductions 
were  not  required  by  a  SIP  or  FIP 
developed  under  the  pre-amended  Act. 
For  example,  a  non-CTG  rule  in  a  SIP,  or 
required  to  be  included  in  such  a  SIP 
prior  to  enactment,  required  an  81 
percent  reduction  in  VOC  emissions. 
The  SIP  is  then  revised  to  include  a  post- 
enactment  CTG  which  recommends  a  90 
percent  reduction  in  VOC  emissions.  To 
the  extent  that  a  specific  source 
achieves  the  90  percent  reduction,  only  9 
percent  would  be  creditable.  In  addition, 
if  a  State  was  required  to  adopt  a  RACT 
rule  for  a  particular  source  under  the 
pre-amended  Act  but  failed  to  do  so, 
adoption  of  a  rule  for  that  source  would 
be  considered  part  of  the  RACT  fix-ups. 
Therefore,  any  reductions  achieved  by 
such  a  rule  would  not  be  creditable. 
Pre-enactment  banked  emissions 
reductions  credits  are  not  creditable 
toward  the  15  percent  progress 
requirement.  However,  for  purposes  of 
equity,  EPA  encourages  States  to  allow 
sources  to  use  such  banked  emissions 
credits  for  offsets  and  netting.  When 
States  use  such  banked  credits  fcr 
offsets  and  netting  to  the  extent 
otherwise  creditable  under  the  part  D 
NSR  regulations,  these  pre-enactment 
emissions  credits  must  be  treated  as 
growth.  Consequently,  this  "growth" 
must  be  accounted  for,  as  is  the  case 
with  all  other  anticipated  growth,  in 
order  to  ensure  that  it  does  not  interfere 
with  the  15  percent  rate  of  progress 
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requirement  (which  is  "net"  of  growth). 
In  addition,  when  such  growth 
emissions  are  used  as  offsets,  they  must 
be  applied  in  accordance  with  the  offset 
ratio  prescribed  for  the  area  of  concern 
(e.g.,  1.3  to  1  for  severe  areas,  etc  1  Al! 
prp-enactment  banked  credits  must  be 
included  in  the  nonattainment  areas 
attainment  demonstration  for  ozone  to 
the  extent  that  the  State  expects  that 
such  credits  will  be  used  for  offsets  or 
netting  prior  to  attainment  of  the 
ambient  standards.  Credits  used  after 
that  date  will  need  to  be  consistent  with 
the  area's  plan  for  maintenance  of  the 
ambient  standard.  The  EPA  expects  to 
provide  additional  clarification  on  the 
use  of  banked  emissions  in  its  NSR 
regulatory  update  package. 

States  can  only  count  emissions 
reductions  toward  the  15  percent 
requirement  if  such  emissions  meet  the 
creditability  and  reduction 
requirements.  All  creditable  emission 
reductions  must  be  real,  permanent,  and 
enforceable.  States  must  keep  careful 
records  of  all  emissions  reductions  to 
ensure  that  the  same  reductions  are  not 
"double-counted"  or,  more  simply,  used 
more  than  one  time  (i.e.,  reductions 
cannot  be  used  for  offsets  and  to  meet 
the  15  percent  rate  of  progress 
requirement). 

Many  states  with  pre-e.xisting 
nonattainment  areas  have  already 
adopted  rules  defining  RACT  for  most  of 
the  larger  sources,  including  non-CTG 
categories.  In  such  cases,  there  is 
considerable  concern  about  what 
additional  measures  are  needed  to  meet 
the  15  percent  rate  of  progress 
requirement 

One  method  of  achieving  creditable 
reductions  from  stationary  sources  in 
such  areas  is  to  improve  implementation 
of  rules  for  existing  regulations.  This  is 
referred  to  as  "rule  effectiveness" 
improvement.  These  improvements  are 
subject  to  the  same  creditability 
constraints  as  are  the  other  emissions 
reductions.  For  example,  rule 
effectiveness  improvements  resulting 
from  corrections  to  the  existing  VOC 
R.^CT  rules  made  pursuant  to  section 
182(a)  are  not  creditable.  Rule 
effectiveness  improvements  must  reflect 
real  emissions  reductions  resulting  from 
specific  implementation  program 
improvements.  Actual  emissions 
reductions  must  result  from  improving 
rule  effectiveness;  simply  improving  the 
methods  for  calculating  rule 
effectiveness  is  not  creditable. 

Rule  effectiveness  improvements 
resulting  in  emissions  reductions  must 
be  adequately  documented  before  being 
credited  toward  meeting  the  rate  of 
progress  requirement  Two  methods 
exist  for  adequately  documenting  rule 


effectiveness  improvements  First,  a  rule 
effectiveness  test  meeting  EPAs 
protocol  requirements  can  be  performed 
before  and  after  the  improvement  is 
implemented  (for  further  information 
refer  to  the  March  31,  1P88  memorandum 
from  John  S  Seitz,  Director  Stationary 
Source  Compliance  Division,  to  Regional 
Air  Division  Directors,  regarding 
"Implementation  of  Rule  Effectiveness 
Studies ').  For  example,  if  rule 
effectiveness  increases  from  50  to  75 
percent,  then  the  emissions  reductions 
associated  with  this  improvement  would 
be  creditable.  Second,  if  the  default 
value  of  80  percent  is  assumed  before 
the  improvement  and  an  EPA  protocol 
test  is  performed  after  the  improvement. 
only  the  amount  greater  than  flO  percent 
is  creditable.  Thus,  if  the  EPA  fVotocol 
test  indicates  an  85  percent  rule 
effectiveness,  then  the  increase  in 
emissions  reductions  associated  with 
the  im.provement  from  80  to  85  percent 
would  be  creditable  toward  meeting  the 
VOC  progress  requirement  If  the  EPA 
protocol  test  indicates  that  the  80 
percent  default  was  incorrect  and  the 
rule  effectiveness  was  actually  less  than 
80  percent,  then  the  emissions  inventory 
and  the  15  percent  requirement  must  be 
recalculated. 

The  C.AAA  require  that  the  15  percent 
emissions  reductions  come  from  the 
baseline  emissions.  The  baseline 
emissions  are  defined  to  be  all 
emissions    in  the  area,"  (less  required 
adjustments)  which  ElPA  interprets  to 
mean  emissions  emanating  from  the 
designated  nonattainment  area  All 
emissions  reductions  must  therefore 
come  from  within  the  designated 
nonattainment  area  Of  course. 
emissions  reduction  strategies  applied  to 
sources  )ust  outside  the  nonattainment 
area  may  have  a  beneficial  effect  on  the 
nonattainment  problem  within  the 
designated  area. 

After  the  control  strategy  is 
developed,  the  regulations  needed  to 
implement  the  control  strategy  must  be 
developed  and  adopted  by  the  State. 
The  control  strategy  along  with  the 
associated  regulations  must  be 
submitted  to  EPA  by  November  15, 1993. 
The  adjusted  base  year  inventory  and 
the  1996  projection  inventory  (without 
control  measure  reduction  applied) 
should  be  submitted  no  later  than 
November  15. 1992. 

States  should  be  aware  of  the 
implications  of  late  implementation  of 
control  measures.  Section  ia2(b)(l)(A) 
requires  that  the  control  strategy  contain 
provisions  for  such  specific  annual 
reductions  as  necessary  to  attain  the 
standard  by  the  applicable  attainment 
date  If  the  control  strategy  effort  for  a 
moderate  area  shows  that  an  amount 


greater  than  15  percent  of  creditable 
reductions  when  combined  with  the 
noncreditable  reductions  is  needed  to 
attain  the  ozone  NAAQS  by  November 
15. 1996.  the  State  should  plan  on 
achieving  the  emissions  reductions  as 
early  as  possible.  For  that  matter,  any 
moderate  area  should  plan  on 
implementing  control  measures  as 
expeditiously  as  practicable,  since  EPA 
will  look  at  air  quality  data  for  1994- 
1996  to  determine  if  a  moderate  area  has 
attained  the  ozone  NAAQS.  Section 
182(b)(2)  requires  EPA  to  determine 
within  6  months  after  an  applicable 
attainment  date  whether  the  area 
attained  the  standard  by  that  date, 
which  will  dictate  the  use  of  the  most 
recent  3  years  of  air  quality  data  prior  to 
that  date.  By  delaying  the 
implementation  of  measures  until  1996, 
and  thus  delaying  the  resulting 
emissions  reductions,  moderate  areas 
may  be  reclassified  as  serious  areas 
because  emissions  reductions  will  not 
be  achieved  early  enough  to  affect  the 
air  quality  and  to  attain  the  ozone 
NAAQS.  In  fact,  any  regulations 
required  to  meet  the  greater  than  15 
percent  rate  of  progress  requirement  to 
attain  the  ozone  NAAQS  must  be 
submitted  with  the  control  strategy  by 
November  15, 1993,  per  the  requirement 
making  specific  annual  VOC  and  NO, 
reductions  needed  to  attain  the  NAAQS 
due  by  November  15. 1993. 

A  moderate  nonattainment  area  can 
achieve  less  than  the  15  percent 
required  reductions  under  certain  rather 
restrictive  circumstances.  The  State 
must  demonstrate  that  the  area  has  an 
NSR  program  equivalent  to  the 
requirements  in  extreme  areas  (section 
182(e)),  except  that  "major  source"  must 
include  any  source  that  emits,  or  has  the 
potential  to  emit  5  tons/year. 
Additionally,  all  major  sources  (dowrn  to 
5  tons  per  year)  in  the  area  must  be 
required  to  have  RACT-level  controls. 
The  plan  must  also  include  all  measures 
that  can  be  feasibly  implemented  in  the 
area,  in  light  of  technological 
achievability.  The  term  "technological 
achievability"  refers  to  measures  that 
can  be  successfully  implemented  in 
actual  practice,  not  measures  that 
merely  appear  feasible  in  a  research 
setting,  for  example.  The  EPA  will 
consider  on  an  area-by-area  basis  what 
these  measures  may  be.  with  no 
presumption  beyond  that  specifically 
given  in  the  last  sentence  of  section 
182(b)(l)(AKii).  which  stBtes  to  qualify 
for  a  less  than  15  perc*  r!  rf  auction,  the 
State  must  at  least  deiCL :  s 'ate  that  the 
SIP  for  the  area  inciudci!  u^l  measures 
achieved  in  practice  by  sources  in  the 
same  source  category  in  nonattainment 
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areas  of  the  next  higher  classification- 
The  term  "achieved  in  practice"  is 
intended  to  include  those  measures  that 
have  been  successfully  implemented  in 
one  or  more  nonattainment  area  of  the 
next  higher  category.  The  waiver  for  the 
15  percent  progress  requirement  does 
not.  under  section  182(e).  apply  to 
nonattainment  areas  classified  as 
extreme. 

All  multi-State  ozone  nonattainment 
areas  should  refer  to  section  (III.A.9)  for 
further  instructions  on  coordinating  SIP 
revisions  and  on  developing  the 
attainment  demonstration. 

By  meeting  the  specific  15  percent 
reduction  requirement  discussed  above, 
the  Slate  will  also  satisfy  the  general 
RFP  requirements  of  section  172(c)(2)  for 
the  time  period  discussed. 

(b)  Attainment  demonstration.  Section 
182(b)(ll(A)  requires  a  SIP  for  a 
moderaie  ozone  nonattainment  area  to 
provide  for  specific  annual  reductions  in 
VOC  and  NO,  emissions  "as  necessary 
to  attain  the  national  primary  ambient 
air  quality  standard  for  ozone."  This 
requirement  can  be  met  through 
applying  EPA-approved  modeling 
techiniques  described  in  the  current 
version  of  EPA's  "Guideline  on  Air 
Quality  Models  (Revised)."  The  Urban 
Airshed  Model,  a  photochemical  grid 
model,  is  recommended  for  modeling 
applications  involving  entire  urban 
areas.  In  addition,  for  moderate  areas 
contained  solely  in  one  State,  the 
empirical  model,  city-specific  Empirical 
Kinetic  Modeling  Approach  (EKMA), 
may  be  an  acceptable  modeling 
technique.  The  State  should  consult  with 
EPA  prior  to  selection  of  a  modeling 
technique.  If  EKMA  is  used,  the 
attainment  demonstration  is  due  by 
November  1993. 

In  other  cases,  a  State  might  choose  to 
utilize  a  photochemical  grid  model 
instead  of  EKMA.  Grid  modeling  will 
generally  provide  a  better  tool  for 
decision  makers  and  the  necessary 
additional  time  may,  therefore,  be 
justified.  In  such  cases,  States  should 
consult  with  EPA  on  a  case-by-case 
basis  on  an  acceptable  approach  to 
-meeting  the  section  182(b)(1)(A) 
requirement  through  an  interim  SIP 
submittal  by  November  1993  and  a 
completed  attainment  demonstration  by 
November  1994.  The  interim  submittal 
would  include,  at  a  minimum,  evidence 
that  grid  modeling  is  well  under  way 
and  a  commitment,  with  schedule,  to 
complete  the  modeling  and  submit  it  as 
a  SIP  revision  by  November  1994.  The 
completed  attainment  demonstration 
would  include  any  additional  controls 
needed  for  attainment.  Separate 
attainment  demonstration  requirements 


apply  to  multi-State  moderate  areas,  as 
described  in  section  III.A.9. 

When  projecting  motor  vehicle 
emissions  for  the  attainment 
demonstration.  States  should  use  the 
same  procedures  as  given  in  EPA  VMT 
forecasting  and  tracking  guidance  for 
moderate  CO  nonattainment  areas.  The 
use  of  this  guidance  is  limited  to 
projecting  motor  vehicle  emissions,  and 
the  information  on  the  reporting 
requirements  for  moderate  CO  areas  is 
not  applicable. 

The  EPA  realizes  that  in  some  cases 
certain  demonstrations  will  be 
complicated  by  the  impact  of  ozone  and 
precursor  transport,  and  by  the  RFP 
requirements  and  attainment  deadlines 
that  apply  to  areas  of  different 
classifications.  For  example,  a  moderate 
area  located  within  the  transport  region 
is  still  subject  to  the  6-year  attainment 
deadline  and  to  the  section  182(b)(2)(A) 
requirement  to  provide  annual  emissions 
reductions  in  its  plan  to  attain  by  the 
deadline.  However,  this  area  is  (at  least, 
presumptively)  being  affected  by 
transport  from  another  area(s)  and  is,  as 
well,  possibly  affecting  other  areas 
itself.  If  the  "other"  area  that  are 
affecting  air  quality  levels  in  this 
moderate  area  are  classified  as  serious 
or  severe,  those  areas  will  be  reducing 
their  emissions  over  a  longer  timeframe 
in  order  to  attain  the  standard.  That  is. 
these  "other"  areas  could  still  be  having 
significant  effects  on  the  moderate  area 
at  the  time  when  the  moderate  area 
must  demonstrate  attainment.  This  same 
phenomenon  can  also  arise  in  areas  that 
may  be  impacted  by  transport  but  are 
not  yet  in  a  transport  region  established 
under  section  176A  or  section  184. 

The  EPA  believes  that  these  situations 
are  somewhat  analogous  to  the 
situations  addressed  in  section  182(h) 
for  rural  transport  areas  and  in  section 
182(j)  for  multi-State  ozone 
nonattainment  areas.  Section  182(h) 
recognizes  that  the  ozone  problem  in  a 
rural  transport  area  is  almost  entirely 
attributable  to  emissions  in  an  upwind 
area.  Therefore,  the  only  requirements 
for  the  rural  area  are  the  minimal 
requirements  specified  for  marginal 
areas,  the  assumption  being  that  the 
controls  in  the  upwind  area  will  solve 
the  problem  in  the  rural  transport  area 
as  well.  In  a  similar  way,  section 
182(j)(2)  for  multi-State  nonattainment 
areas  and  section  179B  for  international 
areas  recognize  that  an  area  in  one  State 
may  not  be  able  to  demonstrate 
attainmemt  if  other  States  or  area(s)  in 
another  country  do  not  meet  similar 
requirements  under  section  182.  In  such 
cases,  even  though  the  area  would  not 
be  able  to  demonstrate  attainment,  the 


sanction  provisions  of  section  1~9  shall 
not  apply. 

In  the  above  cases,  there  is  3 
recognition  in  the  CAAA  that  at  some 
point,  an  area  being  affected  by 
emissions  from  another  area(s)  may  not 
be  able  to  achieve  sufficient  emissions 
reductions  on  its  own  to  demonstrate 
attainment.  In  these  cases  the  area  is 
relieved  from  certain  requirements  in 
the  CAAA  which  would  require 
additional  controls.  There  is  no  explicit 
recognition  in  the  CA.AA  of  this 
occurring  in  other  situations.  The  EPA 
believes,  however,  that  other  similar 
situations  (as  discussed  above)  are 
likely  to  arise,  and  that  a  reasonable 
approach  is  needed  to  ensure  equitable 
treatment  of  the  areas  and  expeditious 
attainment  of  the  standard. 

In  particular,  there  are  two  situations 
in  which  an  area  might  be  subject  to 
additional  emissions  reductions 
requirements  related  to  the 
demonstration  of  attainment.  In  the  first 
situation,  an  area  might  be  receiving 
such  high  levels  of  transport  that  even  if 
it  reduced  its  emissions  dramatically 
(e.g.,  totally  eliminated  its  own 
emissions),  the  incoming  ozone  and 
precursors  would  be  high  enough  to 
continue  to  cause  violations  of  the 
standard  beyond  the  applicable 
attainment  date.  In  the  second  situation, 
the  area  might  be  able  to  achieve 
additional  reductions  (beyond  those 
already  required  under  section  182). 
Even  where  those  additional  reductions 
could  be  achieved  to  demonstrate 
attainment,  the  question  arises  whether 
it  is  equitable  to  require  those 
reductions  or  to  allow  more  time  for  the 
reductions  in  the  "upwind"  area  to  take 
place.  As  described  above,  however,  the 
statute  provides  no  express  relief  for 
these  situations.  The  area  does  have  the 
option  of  requesting  to  be  classified  to 
the  next  higher  classification.  Thus, 
where  the  demonstration  of  attainment 
is  complicated  by  transport  between 
two  areas  of  different  classifications,  the 
State  is  still  responsible  for  developing 
and  submitting  demonstrations  which 
show  that  the  standard  will  be  attained 
by  the  applicable  date.  In  other  words, 
the  State  must  provide  for  sufficient 
emissions  reductions  on  a  schedule  that 
will  ensure  attainment  in  its  moderate 
area,  for  example,  within  6  years  after 
enactment.  The  EPA  believes  that  the 
wording  in  section  182(b)(l)(A)(i) 
requires  the  State  to  develop  a  plan 
providing  such  emissions  reductions. 

(c)  Contingency  measures.  The 
general  requirements  for  nonattainment 
plans  under  section  172(c)(9)  specify 
that  each  plan  must  contain  additional 
measures  that  will  take  effect  without 
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further  action  by  the  State  or  EPA  if  an 
area  either  fails  to  make  RFP  or  to  attain 
the  standard  by  the  appHcable  date. 
These  provisions  do  not  apply  to 
marginal  ozone  nonattainment  areas 
(section  182(a)).  This  important  issue  for 
marginal  areas  is  discussed  further 
under  the  section  on  bump-ups 
(reclassifications  upon  failure  to  attain 
the  standard).  Additional  contingency 
provisions  are  included  in  section 
182(c)(9)  for  serious  ozone 
nonattainment  areas  and  in  section 
187(a)(3)  for  CO  nonattainment  areas 
with  design  values  above  12.7  ppm. 
These  latter  provisions  are  similar  to  the 
section  172(c)(9)  requirements  except 
that  the  focus  in  section  182  (ozone 
areas)  is  on  meeting  emissions 
reductions  milestones  (section  182(g)). 
and  the  focus  in  section  187  (CO  areas) 
is  on  consistency  between  previously 
projected  and  actual  or  subsequently 
projected  VMT  levels,  as  well  as  failure 
to  attain  by  the  required  deadline.  These 
contingency  measures  for  SIP's,  as 
required  under  the  CAAA,  supersede 
the  contingency  requirements  contained 
in  the  1982  ozone  and  CO  SIP  guidance. 
46  FR  7182  (January  21. 1981). 

Ozone  areas  classified  as  moderate  or 
above  must  include  in  their  submittals, 
which  are  due  by  November  15, 1993  as 
set  by  EPA  under  section  172(b), 
contingency  measures  to  be 
implemented  if  RFP  is  not  achieved  or  if 
the  standard  is  not  attained  by  the 
applicable  date.  This  contingency 
submittal  date  is  appropriate  since 
States  must  demonstrate  attainment  of 
the  15  percent  milestone  at  this  time. 
The  1990  CAAA  do  not  specify  how 
many  contingency  measures  are  needed 
or  the  magnitude  of  emissions 
reductions  that  must  be  provided  by 
these  measures.  Assuming  that  all  of  the 
State  measures  may  fail  to  produce  their 
expected  reductions,  one  interpretation 
of  the  CAAA  is  that  a  State  would  have 
to  adopt  sufficient  contingency 
measures  in  this  November  15. 1993  plan 
to  make  up  for  this  entire  shortfall.  In 
other  words,  the  State  would  have  to 
adopt  "double"  the  measures  needed  to 
satisfy  the  applicable  emissions 
reduction  requirements.  The  EPA 
believes  that  this  would  be  an 
unreasonable  requirement  given  the 
difficulty  many  States  will  already  have 
in  identifying  and  adopting  sufficient 
measures  to  meet  RFP  and  other 
requirements. 

The  EPA  believes  that  the  contingency 
measures  should,  at  a  minimum,  ensure 
that  an  appropriate  level  of  emissions 
reduction  progress  continues  to  be  made 
if  attainment  of  RFP  is  not  achieved  and 
additional  planning  by  the  State  is 


needed.  Therefore,  EPA  will  interpret 
the  Act  to  require  States  with  moderate 
and  above  ozone  nonattainment  areas 
to  include  sufficient  contingency 
measures  in  the  November  1993 
submittal  so  that,  upon  implementation 
of  such  measures,  additional  *  emissions 
reductions  of  up  to  3  percent  of  the 
emissions  in  the  adjusted  base  year 
inventory  '  (or  such  lesser  percentage 
that  will  cure  the  identified  failure) 
would  be  achieved  in  the  year  following 
the  year  in  which  the  failure  has  been 
identified.  This  "additional"  reduction 
would  ensure  that  progress  toward 
attainment  occurs  at  a  rate  similar  to 
that  specified  under  the  RFP 
requirements  for  moderate  areas  (i.e.,  3 
percent  per  year),  and  that  the  State  will 
achieve  these  reductions  while 
conducting  additional  control  measure 
development  and  implementation  as 
necessary  to  correct  the  shortfall  in 
emissions  reductions  or  to  adopt  newly 
required  measures  resulting  from  the 
bump-up  to  a  higher  classification. 
Under  this  approach,  the  State  would 
have  1  year  to  modify  its  SIP  and  take 
other  corrective  action  needed  to  ensure 
that  milestones  are  achieved  and  that 
RFP  toward  attainment  continues. 
However,  if  a  State  can  show  that  its 
SIP  can  be  revised  to  correct  any 
possible  failure  in  less  than  1  year,  then 
proportionally  less  than  3  percent  may 
be  considered.  In  the  case  of  moderate 
areas,  contingency  measures  would  be 
needed  when  the  area  fails  to  attain  the 
standard  by  the  attainment  date  (or,  for 
serious  and  above  areas,  if  the  area  fails 
to  meet  the  rate-of-progress 
requirements  for  any  milestone  other 
than  one  falling  on  an  attainment  year, 
e.g.,  the  15  percent  required  by  the  end 
of  1996).  If  the  area  fails  to  attain,  it 
would  be  bumped  up  to  the  serious 
classification  ♦  and  become  subject  to 
the  requirements  that  apply  to  that 
classification.  Therefore,  the 
contingency  measures  would  be 
implemented  while  the  State  developed 
and  adopted  the  new  measures 
associated  with  the  serious 
classification. 

One  way  that  contingency  measures 
could  meet  this  requirement  is  by 
requiring  the  early  implementation  of 
measures  scheduled  for  implementation 


'  These  emission  reductions  would  be  in  addition 
to  those  that  were  already  scheduled  to  occur  in 
accordance  with  the  plan  for  the  area. 

'  The  adjusted  base  year  inventory  is  that 
inventory  specified  by  the  provisions  under  section 
lB2(b)(:i(B). 

*  The  moderate  area  would  actually  be  bumped 
up  to  either  of  the  next  higher  classifications  (i.e.. 
serious  or  severe:  areas  cannot  be  bumped  up  to 
extreme  for  failure  to  attain),  if  justified  by  the  air 
quality  levels  (the  design  value]  at  the  lime. 


at  a  later  date  in  the  SIP.  For  example,  a 
State  could  include  as  a  contingency 
measure  the  requirements  that  measures 
which  would  take  place  in  later  years  if 
the  area  met  its  RFP  target  or  attainment 
deadline,  would  take  effect  earlier  if  the 
area  did  not  meet  its  RFP  target  or 
attainment  deadline.  Within  1  year  of 
the  triggering  of  a  contingency  requiring 
the  early  implementation  of  control 
measures,  the  State  must  submit  a 
revision  to  the  SIP  containing  whatever 
additional  measures  will  be  needed  to 
backfill  the  SIP  with  replacement 
measures  to  cure  any  eventual  shortfall 
that  would  occur  as  the  result  of  the 
early  use  of  the  contingency  measure. 

If  EPA  notifies  an  area  that  a  shortfall 
exists,  and  that  the  shortfall  is  less  than 
3  percent,  the  State  may  choose  which 
contingency  measures  in  its  intital  (3 
percent)  contingency  plan  to  implement 
to  meet  the  shortfall. 

The  EPA  believes  that  a  3-percent 
contingency  will  be  adequate  for  most 
areas;  however,  there  is  the  possibility 
that  in  some  cases  3  percent  may  be 
inadequate  especially  if  corrective 
action  is  not  instituted  in  a  timely 
manner  prior  to  a  milestone  date. 

To  address  this  possible  shortfall  (i.e., 
more  than  a  3-percent  shortfall),  EPA 
will  require  moderate  and  above  areas 
to  submit  both  contingency  measures 
providing  for  a  3-percent  reduction  and 
an  enforceable  commitment  to  submit 
an  annual  tracking  program  describing 
the  degree  to  which  it  had  achieved  its 
projected  annual  emissions  reduction 
(see  "Tracking  Plan  Implementation," 
section  III.A.3(d)).  In  that  annual  report, 
the  State  must  describe  what  actions  it 
will  take  to  make  up  for  any  shortfall 
before  the  next  milestone,  e.g..  adopt 
and  implement  additional  measures 
(aside  from  the  contingency  measures) 
so  as  to  prevent  failure  to  meet  the 
milestone  and  therefore  not  triggering 
the  3-percent  contingency  measures. 
Alternatively,  the  States  must  provide 
for  additional  contingency  measures 
sufficient  to  cover  the  additional 
shortfall  expected  due  to  the  milestone 
failure.  Within  1  year  from  the  submittal 
of  such  report,  the  State  must  submit 
whatever  additional  measures  will  be 
needed  to  cure  this  shortfall.  Therefore, 
more  than  the  "3  percent"  of 
contingency  measures  could  be 
available  as  a  reserve,  even  though  EPA 
would  only  require  sufficient 
contingency  measures  to  be 
implemented  to  compensate  for  the 
degree  of  failure.  In  other  words,  a 
shortfall  of  2  percent  would  require 
implementation  of  sufficient  measures  to 
make  up  for  the  2  percent,  not  the  entire 
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3  percent  (or  possibly  more,  due  to  the 
above  procedure). 

Sections  172(c)(9).  182(c)(9).  and 
187(a)(3)  specify  that  the  contingency 
measures  shall  "take  effect  without 
further  action  by  the  State  or  the 
Administrator."  The  EPA  interprets  this 
requirement  to  be  that  no  further 
rulemaking  activities  by  the  State  or 
EPA  would  be  needed  to  implement  the 
contingency  measures.  The  EPA 
recognizes  that  certain  actions,  such  as 
notification  of  sources,  modification  of 
permits,  etc.,  would  probably  be  needed 
before  a  measure  could  be  implemented 
effectively.  States  must  show  that  their 
contingency  measures  can  be 
implemented  with  minimal  further 
action  on  their  part  and  with  no 
additional  rulemaking  actions  such  as 
public  hearings  or  legislative  review.  In 
general,  EPA  will  expect  all  actions 
needed  to  affect  full  implementation  of 
the  measures  to  occur  within  60  days 
after  EPA  notifies  the  State  of  its  failure. 

(d)  Tracking  plan  implementation. 
Section  182(b)(1)(A)  of  the  Act  requires 
States  with  ozone  nonattainment  areas 
classified  as  moderate  or  higher  to 
submit  plans  that  contain  certain 
"specific  annual  reductions  in  emissions 
of  volatile  organic  compounds  and 
oxides  of  nitrogen  as  necessary  to  attain 
the  national  primary  ambient  air  quality 
standard  for  ozone  by  the  attainment 
date  applicable  under  this  Act." 

Even  though  the  1990  CAAA  contain 
more  specifications  for  evaluating 
whether  the  required  emissions 
reductions  have  been  achieved  than  the 
Act  previously  did.  EPA  believes  that 
additional  actions  are  needed  to  assess 
"interim"  State  progress  in  achieving  the 
milestones,  which  occur  (for  serious  and 
above  areas)  6  years  after  enactment 
and  every  3  years  thereafter  (as 
discussed  in  section  III.A.4.(f)). 
Furthermore,  sections  171(1)  and 
172(c)(2)  provide  that  all  SIP's  must 
require  annual  incremental  emissions 
reductions  as  needed  to  attain  by  the 
applicable  date. 

To  meet  the  section  182(b  i(l)(A) 
requirements,  the  State  plans  for 
moderate  and  above  ozone  areas  must 
project  the  annual  progress  (i.e.,  the 
implementation  of  measures  with  the 
appropriate  schedules  and  the  expected 
emissions  reductions)  that  will  result 
iVom  their  control  strategies.  (See 
discussion  under  section  III.A.3.(a), 
reqijiremsnt  for  15  percent  reduction  in 
emissions.)  These  projections  must  be 
contained  in  the  State  submittal  due  by 
November  15, 1993.  and  must 
demonstrate  that  the  area  will  achieve  a 
15  percent  net  reduction  in  VOC 
emissions  (plus  whatever  additional 


reductions  are  needed  to  attain)  by 
November  15. 1996. 

The  primary  means  of  demonstrating 
rate  of  progress  will  be  through  the 
periodic  inventories  (i.e..  complete, 
actual  inventories)  submitted  every  3 
years.  At  this  time,  EPA  intends  to  rely 
on  existing  reporting  requirements  such 
as  emissions  statements,  compliance 
certifications,  periodic  inventories,  and 
the  annual  AIRS  update,  rather  than 
imposing  additional  reporting 
requirements  on  the  States. 

(e)  Major  stationary  source  definition. 
For  ozone  nonattainment  areas 
classified  as  moderate  areas,  the  term 
"major  stationary  source,"  for  purposes 
of  the  NSR  program  and  (as  discussed 
below)  the  RACT  requirements  for 
major  non-CTG  sources,  means  any 
stationary  source  that  emits  or  has  the 
potential  to  emit  100  tons  per  year  or 
more. 

(0  RACT  "catch-ups'—W 
Applicability.  The  1990  CAAA  require 
moderate  areas  to  adopt  RACT 
standards  for  three  types  of  sources  or 
source  categories.  This  requirement  is  in 
addition  to  the  RACT  "fix-up" 
requirement  of  section  182(a)(2)(A), 
discussed  in  section  in.A.2.(b)  above. 
The  RACT  catch-up  requirement  is 
meant  to  ensure  that  all  moderate  and 
above  nonattainment  areas,  regardless 
of  time  of  designation,  have  in  place  all 
RACT  for  source  categories  covered  by 
the  CTG's  and  for  major  sources  that  are 
not  subject  to  a  CTG.  Stated  differently, 
it  requires  moderate  and  above 
nonattainment  areas  that  previously 
were  exempt  from  certain  (or  all)  RACT 
requirements,  to  "catch  up"  to  those 
nonattainment  areas  that  were  subject 
to  those  requirements  during  that  earlier 
period. 

All  States  should  submit  negative 
declarations  for  those  source  categories 
for  which  they  are  not  adopting  CTG- 
based  regulations  (because  they  have  no 
sources  above  the  CTG  recommended 
threshold)  regardless  of  whether  such 
negative  declarations  were  m.ade  for  an 
earlier  State  implementation  plan.  This 
is  necessary  since  there  may  now  be 
sources  in  the  nonattainment  area  that 
previously  did  not  exist,  or  in  areas 
where  the  boundaries  of  the 
nonattainment  area  have  expanded, 
there  may  be  sources  in  the  new  portion 
of  the  nonattainment  area  which  should 
not  be  overlooked. 

Under  the  first  category  of 
requirements  in  section  182(b)(2) 
(subparagraph  [A]),  nonattainment 
areas  are  required  to  adopt  RACT  for  all 
VOC  sources  covered  by  any  CTG 
document  issued  by  the  Administrator 
after  enactment  and  before  the  area  is 


required  to  attain  the  standard.  The  EPA 
is  required  to  adopt  11  CTG's  before 
November  15,  199.3  (section  183). 
Although  EPA  has  not  yet  issuod  these 
11  CTG's,  EPA  has  issued  a  CTG 
document  in  which  it  list^  the  11  CTG's 
that  the  Agency  plans  to  issue  in 
accordance  with  section  163,  end 
establishes  the  time  tables  for  submittal 
of  RACT  rules  appHcable  to  the  sources 
covered  by  those  CTG  s.  This  document 
is  located  in  appendix  E. 

Under  the  second  set  of  RACT 
requirements  (subparagraph  [B]).  the 
State  m.ust  adopt  provisions  applying 
RACT  requirements  to  all  VOC  sources 
covered  by  any  CTG  issued  before  the 
date  of  enactment  of  the  new  law,  even 
if  the  CTG  was  not  previously 
applicable  in  the  area  under  the 
previous  law.  Under  the  requirements 
established  for  impiementing  the  Act 
prior  to  the  1990  CAAA.  some 
nonattainrr.pnt  areas  were  not  re^juired 
to  apply  RACT  to  a!l  sources  for  which 
there  were  CTG's.  These  include  areas 
that  originally  prnjected  attainment  by 
1982  and  that  were  not  subject  to  a  later 
EPA  call  letter  for  SIP  revisions.  These 
areas  had  to  apply  RACT  for  the  source 
categories  covered  by  the  Group  I  and  II 
CTG's  that  had  been  issued  before  the 
1982  attainment  date:  however,  they 
were  not  required  to  apply  RACT  to  the 
categories  covered  by  the  Group  III 
CTG's,  which  were  issued  after  the  1982 
attainment  date.  Thus,  for  example,  the 
new  law  requires  any  nonattainment 
areas  not  previously  subject  to  all  the 
CTG's  to  "catch  up"  and  apply  RACT  to 
all  sources  covered  by  all  the  CTG 
documents.  Nonattainment  areas  not 
previously  required  to  apply  RACT  to 
sources  covered  by  Group  III  CTG's  will 
have  to  do  so  in  the  SIP  revisions  In 
addition,  areas  previously  consider  mral 
nonattainment  areas,  which  had  to 
apply  RACT  only  to  certain  major 
sources  in  certain  CTG  categories  under 
prior  policy,  will  have  to  revise  their 
SIP'S  to  apply  RACT  to  all  sources, 
including  nonmaior  sources  that  are 
covered  by  any  CTG.  This  requirement 
does  not  apply,  however,  to  RTA's  that 
satisfy  section  182(h)  as  discussed  in 
section  III.A.2.(g). 

In  the  third  case  (subparagraph  [C]). 
States  are  to  adopt  plans  that  apply 
RACT  to  all  other  major  stationary 
sources  of  VOC's  in  the  area,  even  if  no 
CTG  has  been  issued  by  EPA  with 
respect  to  that  source.  The  burden  falls 
on  the  State  to  determine  individual 
RACT  rules  for  each  of  the  sources  or  a 
"catch-all"  RACT  rule  that  would  cover 
major  non-CTG  sources.  In  the  past. 
only  certain  nonattainment  areas  were 
required  to  adopt  such  "non-CTG" 
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RACT  rules.  Under  subparagraph  (C),  all 
other  moderate  to  extreme 
nonattainment  areas  must  "catch  up"  by 
adopting  RACT  rule  requirements  for 
major  non-CTG  sources, 

(2)  Schedule.  For  sources  subject  to  a 
pn&t-enactment  CTG  document,  States 
must  adopt  RACT  rules  in  accordance 
with  the  schedule  set  forth  in  a  post- 
enactment  CTG  document.  The  EPA  has 
issued  its  first  post-enactment  CTG 
document,  attached  as  Appendix  E, 
which  establishes  the  list  of  the  11 
CTG's  EPA  plans  to  issue  and  the 
applicable  da'es  for  submittal  of  RACT 
rules  for  sources  subject  to  a  post- 
enactment  CTG.  In  the  CTG  document, 
EPA  has  providpd  that  States  must 
comply  With  the  RACT  submittal  time 
tables  established  in  an  applicable  CTG. 
These  time  tables  will  establish  RACT 
submittal  dates  and  implementation 
dates.  However,  if  no  CTG  has  been 
issued  and,  therefore,  no  tmie  table  has 
been  established  by  November  15, 1993, 
for  one  or  more  source  categories,  the 
State  must  submit  RACT  rules 
applicable  to  that  source  or  source 
category  by  November  15,  1994.  In  such 
a  case,  those  rules  must  provide  that  the 
source  must  implement  those 
requirements  by  May  15,  1995. 

Areas  must  submit  RACT  "catch  up" 
rules  for  sources  covered  by  a  pre- 
enactment  CTG  and  for  major  sources 
not  subject  to  a  pre-enactment  CTG  or 
covered  by  the  CTG  document  in 
.Appendix  E  in  the  form  of  a  SIP  revision 
request,  within  2  years  of  enactment 
(i.e.,  by  November  15,  1992).  This 
submittal  should  also  identify  sources 
that  are  major  but  which  are  subject  to  a 
post-enactment  CTG  document.  The  SIP 
revisions  must  provide  for  the 
implementation  of  the  RACT  measures 
as  expeditiously  as  practicable,  but  no 
later  than  May  31, 1995, 

(3)  Interface  with  early  reductions. 
The  EPA  is  required  to  promulgate 
maximum  achievable  control  technology 
(MACT)  standards  under  section  112  for 
sources  which  emit  hazardous  air 
pollutants  (at  a  minimum,  the  189 
pollutants  listed  in  section  112(b)(1)). 
These  standards  will  be  promulgated  by 
November  15,  2000  (section  112(e)).  The 
EPA  m.ust  promulgate  the  first  set  of 
MACT  standards  by  November  15, 1992, 
Section  112  also  provides  a  mechanism 
whereby  sources  m.ay  elect  to  defer 
compliance  with  an  applicable  standard 
by  achieving  an  early  90  percent  (95 
percent  for  particulate  matter)  reduction 
in  emissions  of  hazardous  air  pollutants 
at  specified  units  (section  112(i)(5)).  For 
sources  subject  to  the  first  round  of 
MACT  standards,  a  source  can  obtain 
the  6-year  extension  if  it  commits  to 


make  the  90  percent  reduction  prior  to 
proposal  of  the  MACT  standard  and 
actually  achieves  the  90  percent 
reduction  prior  to  January  1, 1994.  For 
later  standards,  the  applicant  must 
demonstrate  that  the  90  percent 
reduction  has  been  achieved  prior  to 
proposal  of  the  applicable  MACT 
s'.andard  Therefore,  within  the  next  few 
months,  the  sources  that  are  affected  by 
the  first  phase  of  MACT  standards  may 
begin  to  submit  enforceable 
commitments  for  the  early  reductions 
program. 

In  some  instances,  a  source  that  elects 
to  participate  in  the  early  reductions 
program  will  also  be  subject  to  a  future 
RACT  requirement  under  section  182. 
Sources  may  be  hesitant  to  participate 
in  the  early  reductions  program  because 
of  the  uncertainty  regarding  future,  as 
yet  unspecified,  RACT  requirements.  To 
alleviate  concern  about  certain  RACT 
requirements,  where  a  source  is  not 
subject  to  a  RACT  requirement  (State  is 
not  yet  obligated  to  adopt  under  the 
CA.AA)  at  the  time  it  submits  an  early 
reductions  plan  but  subsequently 
becomes  subject  to  such  a  requirement. 
EPA  believes  that  it  is  reasonable  to 
consider  the  early  reductions  program  in 
its  analysis  of  what  RACT  is  for  that 
source.  In  other  words,  when  the  State 
does  submit  a  SIP  revision  with  new 
RACT  requirements  that  would  be 
applicable  to  a  source  that  elected  to 
participate  in  the  early  reductions 
program,  EPA  will  consider  the 
reductions  made  through  the  program  as 
a  factor  in  determining  if  the  source  has 
implemented  a  RACT  level  of  control. 
The  EPA  anticipates  that  the  fact  that  a 
source  has  made  a  90  percent  reduction 
in  overall  VOC  emissions  from  specified 
emissions  points  will  be  a  major 
consideration  in  establishing  RACT  for 
those  em.issions  points.*  This  issue  will 
be  discussed  in  more  detail  in  the 
rulemaking  on  the  early  reductions 
program. 

As  a  general  rule,  EPA  will  not  revisit 
the  RACT  issue  once  the  deferment  of 
compliance  with  a  MACT  standard  has 
ended.  In  most  cases,  the  MACT 
controls  should  be  more  stringent  than 
the  reductions  achieved  through  the 
early  reductions  program.  Therefore, 
once  MACT  is  in  place,  VOC  emissions 
should  not  increase. 


'  These  principles  are  based  on  the  assumption 
that  a  source  is  not  reducing  its  hazardous  air 
pollutants  by  replacing  them  with  nonhazardous 
VOC's.  While  EPA  recognizes  this  as  a  legitimate 
approach  for  reducing  hazardous  air  pollutants.  EPA 
would  not  be  able  to  consider  this  type  of  program 
as  8  factor  in  establishing  RACT  for  the  source  if  it 
does  not  achieve  any  real  reductions  of  VOC 
emissions. 


(4)  Guidance.  Under  section  183.  EPA 
is  to  issue  several  forms  of  guidance  that 
should  help  the  States  meet  the 
requirements  of  section  182(b)(2).  The 
EPA  is  required  to  issue  CTG's  for  VOC 
emissions  from  11  categories  of 
stationary  sources  for  which  CTG's  have 
not  previously  been  issued.  In  addition, 
EPA  must  issue  CTG's  to  control  VOC 
emissions  from  aerospace  coatings  and 
solvents  and  to  control  emissions  from 
paints,  coatings,  and  solvents  used  in 
shipbuilding  operations  and  ship  repair. 
All  of  these  documents  are  due  within  3 
years  of  enactment.  The  EPA  must  also 
conduct  a  study  of  VOC  emissions  from 
consumer  or  commercial  products  and 
submit  a  report  to  Congress  not  later 
than  3  years  after  enactment.  Based  on 
the  study  and  report.  EPA  is  required  to 
regulate  categories  of  consumer  and 
commercial  products  within  the  time 
frame  set  forth  in  section  183(e)(3)(A]. 

In  addition,  the  CAA  require  EPA  to 
recommend  alternative  control 
techniques  (ACTs)  for  all  categories  of 
stationary  sources  of  VOC  and  NOx 
that  emit  or  have  the  potential  to  emit  25 
tons  per  year  or  more  of  such  pollutant. 
These  documents  are  also  due  within  3 
years  of  enactment.  While  these 
documents  will  not  contain  presumptive 
RACT.  they  will  contain  much  of  the 
background  information  on  control 
technologies,  costs,  etc.,  which  can  be 
used  by  the  States  in  supporting  RACT 
determinations  for  major  non-CTG 
sources. 

Finally,  within  1  year  of  enactment. 
EPA  is  to  issue  guidance  on  evaluating 
the  relative  cost  effectiveness  of  various 
control  options  for  controlling  emissions 
from  existing  stationary  sources  that 
contribute  to  nonattainment.  In  addition, 
under  section  108(h),  EPA  is  to  establish 
a  central  data  base  to  make  information 
available  concerning  emissions  control 
technology,  including  information  from 
SIP's  requiring  permits. 

(g)  Gasoline  vapor  recovery.  (Stage  II 
Vapor  Recovery  Systems).  Section 
182(b)(3)  mandates  that  States  submit  a 
revised  SIP  by  November  15. 1992  that 
requires  owners  or  operators  of  gasoline 
dispensing  systems  to  install  and 
operate  gasoline  vehicle  refueling  vapor 
recovery  ("Stage  11")  systems  in  ozone 
nonattainment  areas  designated  as 
moderate  and  above.  Private  fueling 
facilities  (such  as  government  and 
company  fleet  fueling  facilities)  as  well 
as  retailers,  are  subject  to  the  Stage  II 
requirements.  Stage  II  is  required  at 
gasoline  dispensing  facilities  that 
dispense  more  than  10,000  gallons  of 
gasoline  per  month  (or  50,000  gallons  per 
month  for  the  "independent  small 
business  marketers"  defined  under 
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section  324).  Slates  must  require  Stage  II 
to  be  effective  under  a  specified  phase- 
in  schedule  of  8  months  after  the  State 
adopts  the  required  regulation  for 
stations  constructed  after  November  15. 
1990;  1  year  after  the  adoption  date  for 
stations  dispensing  at  least  100,000 
gallons  per  month,  based  on  the  2-year 
period  before  the  adoption  date;  and  2 
years  after  the  adoption  date  for  all 
other  facilities  required  to  install 
controls.  Also,  as  appropriate,  EPA  shall 
issue  guidance  concerning  the 
effectiveness  of  Stage  II  systems. 

Stage  II  systems  have  been  installed 
and  operated  in  California  for  over  10 
years  and  in  some  other  portion  of  the 
country  for  a  shorter  period.  Areas  with 
existing  Stage  II  programs  have  been 
implementing  their  programs  using  the 
same  approach  used  in  California.  The 
California  Air  Resources  Board  (CARB) 
has  been  testing  and  certifying  systems 
for  at  least  95  percent  vapor  recovery 
using  established  test  procedures  and 
methods.  Once  a  system  has  been 
certified,  a  station  can  install  the  same 
Stage  II  system  design  without  needing 
to  test  for  95  percent  control 
effectiveness.  To  ensure  that  they  are 
properly  installed  and  maintained, 
systems  are  tested  with  low-cost  vapor 
leakage  and  blockage  tests  at 
installation  and  then  subjected  to 
periodic  enforcement  inspections. 

The  EPA  intends  to  require  all  States 
to  adopt  a  similar  Stage  II  program 
approach.  That  is.  States  would  be 
required  to  prescribe  the  use  of  Stage  II 
systems  that  achieve  at  least  95  percent 
control  of  VOC's  and  that  are  properly 
installed  and  operated. 

As  an  alternative  to  testing  each 
station  for  95  percent  control 
effectiveness.  States  may  require 
installed  Stage  II  systems  to  be  certified 
to  achieve  at  least  95  percent  either  by 
CARB.  or  by  using  CARB  test 
procedures  and  methods  or  equivalent 
test  procedures  and  methods  developed 
by  the  State  and  submitted  as  a  SIP 
revision.  In  addition,  States  must  require 
the  installed  systems  to  be  tested  for 
proper  installation  and  must  perform  all 
necessary  enforcement. 

Supporting  and  background  material 
for  developing,  implementing,  and 
enforcing  this  type  of  program  is 
provided  in  technical  ("Technical 
Guidance — Stage  II  Vapor  Recovery 
Systems  for  Control  of  Vehicle  Refueling 
Emissions  at  Gasoline  Dispensing 
Facilities — Volume  1,"  November  1991) 
and  enforcement  ("Enforcement 
Guidance  for  State  II  Vehicle  Refueling 
Control  Programs,"  December  1991) 
guidance  that  the  Agency  has  issued. 
The  Agency  now  notifies  the  public  that 
this  is  guidance  issued  by  the 


Administrator  pursuant  to  section 
182(b)(3)(A). 

Additional  Stage  II  provisions 
contained  in  section  202(a)(6)  concern 
onboard  (on-the-vehicle)  vehicle 
refueling  control  standards,  which  are  to 
be  developed  after  consultation  with  the 
Secretary  of  Transportation  regarding 
the  safety  of  onboard  systems.  Under 
this  section.  States  are  not  required  to 
apply  the  Stage  II  requirements  of 
section  182(b)(3).  gasoline  vapor 
recovery,  to  facilities  located  in 
moderate  ozone  areas  if  EPA 
promulgates  onboard  refueling  control 
standards.  These  provisions  will  be 
addressed  in  a  separate  Federal  Register 
notice. 

(h)  Basic  I/M.  Section  182(b)(4) 
requires  moderate  ozone  nonattainment 
areas  to  implement  basic  I/M  programs 
at  least  as  stringent  as  those  required  in 
section  182(a)(2)(B)  immediately  upon 
enactment,  regardless  of  whether  an  I/M 
program  was  previously  required. 
Therefore,  all  moderate  areas  must 
either  continue  existing  I/M  programs 
and  make  corrections  to  programs 
required  by  existing  policy  or  to 
programs  committed  to  in  the  SIP  in 
effect  at  enactment,  whichever  is  more 
stringent;  or  develop  basic  I/M 
programs  consistent  with  EPA  guidance. 
These  areas  must  also  submit  revisions 
addressing  revised  basic  I/M  program 
policy  for  new  and  existing  programs 
once  revised  policy  is  published.  The  1/ 
M  programs  are  required  in  the 
urbanized  area  portions  of  the 
nonattainment  area. 

The  statute  requires  these  plans 
"immediately"  after  enactment,  even 
though  in  a  few  cases  such  areas  may  be 
subject  to  this  requirement  for  the  first 
time.  The  EPA  would  normally  provide 
at  least  1  year  for  an  area  newly  subject 
to  such  requirements  to  adopt  and 
implement  an  I/M  program.  The  EPA 
will  use  its  authority  under  the  new 
section  110(k)(4)  to  conditionally 
approve  basic  I/M  programs  in  the  case 
of  moderate  ozone  areas  that  were 
newly  subject  to  this  requirement  at  the 
time  of  enactment,  based  upon  the 
State's  commitment  to  develop  such  a 
program  within  1  year  from  conditional 
plan  approval,  or  by  the  date 
established  EPA's  guidance,  whichever 
is  sooner. 

The  EPA  will,  under  section  182(i). 
require  SIP  revisions  to  provide  for  a 
basic  I/M  program  within  1  year  in 
areas  newly  subject  to  basic  I/M 
requirements  in  the  future  as  a  result  of 
redesignation  or  reclassification  to 
moderate  ozone  nonattainment.  Where 
the  boundaries  of  a  nonattainment  area 
are  changed  any  time  after  enactment 
pursuant  to  section  107(d)(4)(A).  FJA 


will  again  conditionally  approve  SIP 
revisions  based  upon  comm-.t.ments 
submitted  promptly  after  designation  to 
adopt  I/M  programs  within  1  year  of 
condit;;).nal  plan  approval,  or  consistent 
with  Ef  .^  guidance,  whichever  is  sooner 
in  any  nreas  newly  subject  to  I/M 
requirements  by  virtue  of  the  bour.da-y 
change. 

The  EPA  expects  to  issue  the  policy 
for  I/M  areas  in  the  near  future.  When 
published,  the  policy  for  I/M  programs 
will  state  the  date  when  such  programs 
are  to  be  implemented.  States  that  have 
both  basic  and  enhanced  1/M  areas  may 
opt  to  implement  enhanced  programs  m 
all  affected  urbanized  areas.  States 
which  are  only  required  to  implement 
basic  programs  mu.st  submit  SIP 
revisions  for  I/M  programs  addressing 
any  revised  policy.  The  guidance  will 
cover  the  elements  of  the  SIP  revision. 

In  the  event  that  a  moderate  ozone 
nonattainment  area  fails  to  attain  the 
ozone  standard  by  the  applicable 
deadline  or  extended  deadline,  and  is 
reclassified  to  serious  or  worse,  an 
inhanced  I/M  program  must  be 
implemented,  if  the  population  criteria 
(an  urbanized  area,  as  defined  by  the 
Bureau  of  the  Census  in  1980,  with  a 
population  greater  than  200,000)  are  met. 
The  EPA  will,  under  section  182(i), 
require  a  SIP  revision  to  provide  for  an 
enhanced  I/M  program  within  2  years  of 
the  reclassification.  As  mandated  by 
section  202(m),  the  Administrator  will 
promulgate  regulations  requiring 
manufacturers  to  install  diagnostic 
systems  on  all  new  light-duty  vehicles 
and  light  duty  trucks.  The  purpose  of 
these  systems  is  to  identify  and  track 
emission-related  systems  deterioration 
or  malfunction.  According  to  section 
202(m)(3),  within  2  years  of  EPA's 
promulgating  regulations  requiring 
States  to  do  so,  all  States  with  1/M 
programs  must  amend  their  SIP  to 
provide  for  inspection  of  these  onboard 
diagnostics  systems.  The  EPA  will  issue 
revised  I/M  guidance  which  addresses 
onboard  diagnostic  inspections. 

(i)  NSR—{\]  NSR  offset  ratio.  For  the 
purpose  of  satisfying  the  emissions 
offset  reduction  requirements  of  section 
173(a)(1)(A),  the  emissions  offset  ratio  is 
the  ratio  of  total  actual  emissions 
reductions  to  the  total  allowable 
emissions  increases  of  such  pollutant 
from  the  new  source.  For  ozone 
nonattainment  areas  classified  as 
moderate,  the  emissions  offset  ratio  is  at 
least  1.15  to  1. 

(j)  Bump-up  requirements.  As 
discussed  in  section  III.A.2(i)  marginal, 
moderate,  and  serious  areas  will  be 
bumped  up  if  they  fail  to  attain.  When  a 
moderate  area  is  bumped  up  to  serious. 
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section  107(d){4)(A)(iv)  requires  that  the 
boundaries  reflect  the  MSA/CMSA 
unless  within  45  days  the  State  notifies 
EPA  of  its  intent  to  study  the 
appropriate  boundaries  for  that  area.  If 
a  State  does  make  such  notification,  a 
final  determination  of  boundaries  must 
be  made  by  EPA  within  8  months  of 
reclassification  to  serious. 

4.  Serious  Areas 

Serious  areas  are  required  to  meet  all 
moderate  area  requirements,  unless 
otherwise  noted,  as  well  as  the 
following  additional  requirements. 

fa)  Major  stationary  source  definition. 
For  ozone  nonattainment  areas 
classified  as  serious  areas,  the  term 
"major  stationary'  source,"  for  purposes 
of  the  NSR  program  and  the  RACT 
requirement  for  major  non-CTG  sources, 
includes  any  stationarj'  source  or  group 
of  sources  located  withm  a  contiguous 
area  and  under  common  control  that 
emits  or  has  the  potential  to  emit  at 
least  50  tons  per  year. 

(b)  flACT.  In  serious  areas,  the  same 
RACT  requirements  apply  as  for 
marginal  and  moderate  areas.  However. 
the  major  source  cutoff  is  reduced  to  50 
tons  per  year  sources.  This  lesser  cutoff 
would  result  in  the  need  for  additional 
R.'\CT  rules  in  cases  where  no  existing 
CTG  applies  to  a  source  located  m  a 
serious  area  and  emitting  above  50  tons 
per  year,  or  an  existing  CTG  for  the 
source  category  subject  to  a  50  ton  per 
year  cutoff  only  applies  to  sources 
above  a  higher  cutoff.  Rules  for  these 
sources  would  be  subject  to  the  same 
schedule  and  requirements  of  non-CTG 
RACT  specified  by  section  182(b)(2)(C) 
(i  e..  rules  are  due  by  November  15, 
1992). 

(c)  NSR—il]  Offset  ratio.  For  the 
purpose  of  satisfying  the  emissions 
offset  reduction  requirements  of  section 
173(a)(1)(A).  the  emissions  offset  ratio  is 
the  ratio  of  total  actual  emissions 
reductions  to  total  allowable  increased 
emissions  of  such  pollutant.  For  ozone 
nonattainment  areas  classified  as 
serious,  the  emissions  offset  ratio  is  at 
least  1.2  to  1. 

(2)  Special  rules  for  modification. 
State  .NSR  permit  requirements  for 
major  modifications  must  be  revised  m 
accordance  with  new  rules  for 
modifications  under  section  182(c)  (6). 
(7).  and  (8)  of  the  Act.  These  new  rules 
apply  to  proposed  emissions  increases 
resulting  from  modifications  of  ma|or 
stationary  sources  in  serious  and  severe 
areas  for  ozone.  As  explained  below, 
these  new  rules  change  the  way  in 
which  proposed  modifications  must  be 
evaluated  to  determine  whether  a  major 
modification  will  occur,  and  establish 


new  requirements  for  sources  which  ere 
determined  to  be  major  modifications 

(i)  De  Minimis  rule  New  section 
182(c)(6)  revises  the  de  minimis  test 
which  must  be  applied  to  any  proposed 
emissions  in  a  serious  (cr  severe]  area 
The  new  de  minimis  rule  establishes  an 
emissions  threshold  of  25  tons 
aggregated  over  a  5-year  period  to 
replace  the  current  EPA  threshold  of  40 
tons  per  year.  It  also  requires  an 
evaluation  of  past  net  increases  even 
when  the  proposed  increase  itself  is 
below  the  de  minimis  level 

Thus,  an  emissions  increase  resul'mg 
from  a  proposed  modification  of  a  major 
stationary  source  is  de  minimis  if  the  net 
emissions  increase — which  is  to  be 
calculated  by  aggregating  the  proposed 
increase  with  ail  other  creditable 
increases  and  decreases  in  em.issinns 
from  the  source  from  the  5  prior 
calendar  years  (including  the  calendar 
year  of  the  proposed  change) — is  25  tons 
or  less.  In  a  break  with  previous  EPA 
policy,  this  provision  requires  this  5-year 
evaluation  even  if  the  proposed  increase 
standing  alone  would  not  exceed  the  de 
manimis  threshold  of  25  tons. 
Consequently,  even  a  small  proposed 
increase  (itself  less  than  25  tons)  may 
not  be  de  minimis  and  could  cause  the 
proposed  change  to  be  treated  as  a 
major  modification  subject  to  the  special 
modification  provisions  described  in  the 
following  two  sections. 

(ii)  Modifications  of  sources  emitting 
less  than  100  tons  per  year.  For  a 
proposed  modification  that  is  not  de 
minimis  (according  to  the  special  de 
minimis  rule  under  section  182(c)(6)).  a 
major  stationary  source  emitting  or 
having  the  potential  to  emit  less  than 
100  tons  per  year  must  satisfy  special 
rules,  delineated  under  new  section 
182(c)(7)  for  such  modifications.  Under 
these  rules,  the  proposed  modification  is 
subject  to  the  part  D  NSR  permit 
requirements  as  a  major  modification 
unless  it  can  offset  the  proposed 
emissions  increase  with  greater 
emissions  reductions  at  the  source  at  an 
internal  offset  ratio  of  at  least  1.3  to  1. 
Section  182(c)(7)  provides  that  in  the 
absence  of  sufficient  internal  offsets,  the 
part  D  permit  requirements  of  section 
713  trust  be  met.  except  that  when 
applying  the  requirement  of  section 
173(a)(2)  to  such  modification,  the 
source  shall  apply  best  available  control 
technology  (BACT).  as  defined  in 
section  lb9  of  the  Act.  as  a  substitute  for 
the  lowest  achievable  emissions  rate 
(L'\F.R).  All  other  permit  requirements  of 
section  173(a)  must  be  satisfied, 
including  the  requirement  for  an 
emissions  offset  ratio  of  at  least  1.2  to  1. 

(ill)  Modifications  of  sources  emitting 
100  tons  per  year  or  more.  If  a  proposed 


modification  which  is  not  de  .mmimis 
would  occur  at  a  major  stationary 
source  emitting  or  having  the  potential 
to  emit  100  tons  per  year  or  more,  then 
rules  consistent  with  section  182(c)(8)  of 
the  CAAA  must  apply.  Section  182(c)(8) 
provides  that  such  modification  is  a 
major  modification  and  is  subject  to  the 
part  D  permit  requirements.  However. 
the  source  may  elect  to  offset  its 
proposed  emissions  increase  with  a 
greater  reduction  in  emissions  at  the 
source  at  an  Internal  offset  ratio  of  1.3  to 
1  in  order  to  avoid  the  requirements  of 
section  173(a)(2)  concerning  LAER.  If  the 
source  elects  not  to  obtain  the 
appropriate  internal  offsets,  then  LAER 
will  apply  with  respect  to  the  major 
modification.  In  any  case,  all  other  part 
D  permit  requirements,  including 
emissions  offsets  at  the  prescribed  ratio 
1.2  to  1,  must  be  satisfied  by  the  major 
modification. 

(d)  Enhanced  monitoring.  Section 
182(c)(1)  requires  that  all  SIP's  for 
serious  ozone  nonattainment  areas 
contain  a  program  of  measures  designed 
to  enhance  and  improve  both  ambient 
air  quahty  monitoring  and  emissions 
monitoring.  The  program  for  enhanced 
ambient  air  quality  monitoring  should 
contain  measures  for  ozone.  NO.,  and 
VOC  pollutants.  The  program  for 
enhanced  emissions  monitoring  should 
contain  measures  for  NO,  and  VCX^'s. 
States  are  required  to  take  immediate 
action  to  adopt  and  implement  an 
enhanced  monitoring  program  upon  the 
issuance  of  rules  to  be  promulgated  by 
EPA.  Upon  promulgation  of  these  rules. 
EPA  will  provide  further  direction  as  to 
the  required  actions  and  schedules  for 
States. 

(e)  Attainment  demonstration.  Section 
182(c)(2)(A)  requires  a  SIP  for  a  serious 
ozone  nonattainment  area  to  provide  an 
attainment  demonstration  by  November 
15, 1994.  The  "attainment  demonstration 
must  be  based  on  photochemical  grid 
modeling  or  any  other  analytical  method 
determined  by  the  Administrator,  in  the 
Administrator's  discretion,  to  be  at  least 
as  effective"  (section  182(c)(2)(A)).  This 
requirement  can  be  met  through 
applying  EPA-approved  modeling 
techniques  for  SIP  revisions  (see  EPA's 
"Guideline  on  Air  Quality  Models 
(Revised),"  1986).  The  Urban  Airshed 
Model  is  recommended  for  modeling 
applications  involving  entire  urban 
areas. 

Serious  areas  generally  must  meet  all 
requirements  of  moderate  ozone 
nonattainment  areas.  As  discussed 
above,  moderate  ares  are  required  to 
provide  for  reductions  in  VOC  and  NO, 
emissions  "as  necessary  to  attain  the 
national  primary  ambient  air  quality 
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Sdr.dard  for  ozone"  (section 
182(b)(1)(A)).  To  determine  the 
necessary"  emissions  reductions,  an 
attainment  demonstration  is  generally 
required  by  November  1993.  if  a 
photochemical  grid  model  is  not  used. 
Serious  (and  higher)  areas,  however. 
must  complete  photochemical  grid 
modeling  analyses  and  have  longer 
attainment  deadlines.  In  consideration 
of  the  additional  time  necessary  to 
gather  data  to  support  and  to  perform  a 
grid  modeling  analysis.  Congress 
provided  an  additional  year  for  serious 
(and  higher)  areas  to  submit  their 
demonstrations  of  attainment,  In  light  of 
the  fact  Congress  allowed  this 
additional  year.  EPA  believes  that  the 
section  182(c)  requirement  for  serious 
and  higher  ozone  nonattainment  areas 
to  submit  photochemical  grid  modeling 
by  November  1994  supersedes  the 
attainment  demonstration  otherwise 
applicable  under  section  182(b). 

When  projecting  motor  vehicle 
emissions  for  the  attainment  and  rate  of 
P'ogress  demonstration  after  1996. 
States  should  use  the  same  procedures 
as  given  in  the  EPA  VMT  forecasting 
and  tracking  guidance  for  serious  CO 
nonattainment  areas.  For  VMT 
projections  up  through  1996,  States  may 
follow  the  procedures  for  VMT 
forecasting  and  tracking  for  moderate 
CO  nonattainment  areas.  The  use  of  this 
guidance  is  limited  to  projecting  mctor 
vehicle  emissions;  the  information  in  the 
reporting  requirements  for  moderate  or 
serious  CO  areas  is  not  applicable. 

ff)  Rate  of  progress  demonstration. 
Section  182(c)(2)(B)  requires  that  serious 
ozone  nonattainment  areas  must  submit 
by  November  15, 1994  (4  years  after 
enactment),  a  rate  of  progress 
demonstration.  The  plan  must  provide 
for  reductions  in  ozone  season,  weekday 
VOC  emissions  of  at  least  3  percent  per 
year  net  of  growth  averaged  over  each 
consecutive  3-year  period  beginning  in 
1996  until  the  attainment  date.  This  is  in 
addition  to  the  15  percent  reduction  over 
the  first  6-year  period  required  in  areas 
classified  as  moderate  and  above.  The 
baseline  for  the  3  percent  per  year  rate 
of  progress  reductions  and  creditability 
requirements  are  the  same  as  for  the  15 
percent  progress  requirement  under 
section  182(b)(1).  See  section  III.A.3.(a) 
above  for  a  discussion  of  EPA's  focus  on 
ozone  season  weekday  VOC  emissions. 

Similar  to  the  calculations  for  the  15 
percent  requirement  (see  section 
III.A.3.(a)  of  this  document),  the  State 
must  first  calculate  the  199C  adjusted 
base  year  inventory. 

(1 )  Adjusted  base  year  inventory 
calculation.  The  adjusted  base  year 
inventory  should  be  calculated  in  two 
steps.  The  first  step  consists  of 


developing  a  1990  inventory  of  non- 
mobile  anthropogenic  VOC  emissions. 
The  second  step  consi8tS''of  determining 
the  mobile  portion  of  the  inventory  after 
the  FMVCP  and  RVP  reduction 
programs  (promulgated  by  the  date  of 
enactment  or  required  by  section  211(h)) 
are  factored  out.  Since  the  effect  of  the 
pre-enactment  or  current  FMVCP  as  a 
cumulative  reduction  from  1990  levels 
increases  each  year  because  of  fleet 
turnover,  there  will  actually  be  a 
separate  1990  baseline  applicable  to 
each  evaluation  year  specified  (e.g.  1999, 
2002.  etc.). 

The  determination  of  the  baselines 
will  require  the  use  of  M0BILE4.1  to 
model  the  effects  of  fleet  turnover  and 
RVP  changes.  For  a  given  evaluation 
year,  the  baseline  will  be  determined  by 
applying  the  1990  VMT  to  a  hypothetical 
emissions  factor  for  the  evaluation  year. 
The  hypothetical  emissions  factor  for 
the  1900  baseline  in  1999  (or  2002,  2005, 
etc.)  is  the  1999  (or  2002.  2005.  etc.) 
emissions  factor  determined  by  running 
M0BILE4.1  using  1999  (or  2002,  2005, 
etc.)  as  the  evaluation  year  and  the 
same  input  parameters  used  to  describe 
the  FMVCP  and  SIP  requirements  in 
1990,  with  the  addition  of  RVP  at  9  psi 
(or  less  where  approporiate). 
Multiplying  this  emissions  factor  by  the 
1990  VMT  results  in  1990  motor  vehicle 
baseline  emissions  which  exclude  the 
emissions  reductions  that  would  be 
eliminated  in  1999  (or  2002,  2005,  etc)  as 
a  result  of  f^t  turnover  under  the  pre- 
enactment  j^VCP  and  the  section 
211(h)  RVP  requirements.  The  1990 
motor  vehicle  baseline  emissions  for 
1999  (or  2002,  2005,  etc.)  are  added  to  the 
1990  inventory  of  non-motor  vehicle 
anthropogenic  VOC  emissions  to 
calculate  the  1990  total  baseline 
emissions  for  1999  (or  2002,  2005,  etc.). 
This  number  is  the  adjusted  base  year 
inventory  needed  to  calculate  the  target 
level  of  emissions  in  1999  (or  2002,  2005, 
etc.). 

Any  emissions  reductions  expected  to 
result  by  the  evaluation  year  (e.g.,  1999, 
2002.  etc.)  from  corrections  to  RACT 
rules  or  I/M  programs  should  be 
subtracted  after  the  baseline  has  been 
used  to  calculate  (according  to  the 
procedure  discussed  below)  the  target 
level  of  emissions. 

The  target  level  of  emissions  for  a 
milestone  year  is  the  total  amount  of 
emissions  allowed  in  the  area  in  order  to 
meet  the  rate  of  progress  requirement 
for  the  year  in  question.  The  1999  target 
level  of  emissions  can  be  calculated 
from  1990  total  baseline  emissions  for 
1999  and  the  1996  target  level  of 
emissions.  However,  an  additional 
correction  factor  is  needed  to  account 
for  the  mobile  source  emissions 


reductions  that  would  have  ocxurred 
under  the  pre-enactment  FTvlVCP  and 
section  211(h)  RVP  requirements 
between  1996  and  1999  as  a  result  of 
fleet  turnover  (assuming  that  all  I/M 
deficiencies  have  been  fixed).  This 
correction  factor  is  simply  the  difference 
between  the  1990  total  baseline 
emissions  for  1996  and  the  1990  total 
baseline  emissions  for  1999.  The  1999 
target  level  of  emissions  is  therefore 
calculated  by  subtracting  this  fleet 
turnover  correction  factor,  and  9  percent 
of  the  1990  total  baseline  emissions  for 
1999,  from  the  1996  target  level  of 
emissions. 

In  subsequent  milestone  years,  the 
fleet  turnover  correction  factor  is  the 
difference  between  the  1990  baseline 
emissions  for  the  previous  milestone 
year  and  the  1990  baseline  emissions  for 
the  current  milestone  year.  The  target 
level  is  calculated  by  subtracting  this 
fleet  turnover  correction  factor  and  9 
percent  of  the  1990  total  baseline 
emissions  for  the  current  milestone  year, 
from  the  target  level  of  emissions  in  the 
previous  milestone  year. 

Once  the  target  level  of  emissions  for 
a  milestone  year  is  calculated.  States 
can  develop  whatever  control  strategies 
are  needed  to  meet  that  target.  Some  air 
planning  agencies  may  be  used  to 
thinking  in  terms  of  the  emissions 
reductions  required  relative  to  a  current 
control  strategy*  projection  (particularly 
for  stationary  sources),  rather  than  a 
target  level  of  emissions.  Projections  of 
milestone  year  emissions  would  be  used 
to  calculate  the  required  emissions 
reductions  expressed  on  such  a  basis, 
by  simply  taking  the  difference  between 
the  milestone  year  projection  inventory 
(without  controls  applied)  and  the 
milestone  year  target  level  of  emissions. 
However.  States  that  choose  this 
approach  should  be  aware  that  the 
milestone  year  target  level  is  dependent 
only  on  the  1990  emissions  inventory, 
whereas  the  calculation  of  an 
emissionsreduciion  required  relative  to 
the  current  control  strategy  projection 
depends  on  the  accuracy  of  the 
milestone  year  projection,  which  in  turn 
depends  on  the  estimate  of  future 
growth  in  activities.  The  assessment  of 
whether  an  area  has  met  the  reasonable 
further  progress  requirement  in  the 
milestone  year  will  be  based  on  whether 
the  area  is  at  or  below  the  milestone 
year  target  level  of  emissions  and  not 
whether  the  area  has  achieved  a  certain 
actual  em.issionsreduction  relative  to 
having  maintained  the  current  control 
strategy. 

Formulas: 
BE,  — 1990  baseline  emissions  calculated 
relative  to  year  x 
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x  =  rri!iest'jnp  yenr 

x  =  l!»9.  2002,  2005.  2008 

BG»  =  9  percent  emissionsreduction 

requirement 
TL,  =  target  level  of  emissions  permitted  for 

year  x 
BG,  =  BE.x(0.09) 

FT,  =  Fleet  turnover  correction  factor 
FT,  =  BE, -3 -BE. 
TU  =  TL,-3-BU-FT. 
Example:,  =  1999 
TU,=TU.-BG9-FT»9 

For  areas  with  attainment  dates 
occurm^  in  2007  and  2010  (i.e.,  Severe  2 

and  Extreme  areas,  respectively),  the 
following  formulas  should  be  used  for 
calculating  the  target  level  of  emissions 
for  the  attainment  year.  The  final 
emissions  reductions  requirement  prior 
to  attainment  for  these  areas  is  6 
percent  over  a  2-year  period  (i.e.,  the 
tim.e  between  the  last  milestone  and  the 
attainment  date  is  2  years). 

x  =  milestone  ypar 

x  =  200-.  2010 

be;,  =  1990  baseline  emissions  calculated 
relative  to  year  x 

BG«  =  6%  emissions  reduction  requirement, 
before  growth 

TU  =  target  level  of  emissions  permitted  for 
year  x 

BG»  =  BE,x(0,06) 

TL'  =  TL,-i-BG« 

FT,  =  BEx-2-BE, 
Example:  ,  =  2007 

TLo,  =  TLoj-BG«-FT7 

(  Note:  The  correction  factor  for  RACT  rule 
and  I/M  program  correction  is  not  included  :n 
these  calculations  because  the  a.ssociated 
emissions  reductions  should  have  been 
realized  prior  to  the  end  of  1996.  If  this  is  not 
the  case,  an  ad)ustment  should  be  made  as  in 
the  calculation  of  the  target  level  of 
emissions  for  the  first  6  years  ) 

As  discussed  in  section  III, A. 3. (a)  of 
this  preamble,  if  changes  m  emissions 
factors  or  m  methodologies  for 
developing  emissions  inventories  occur 
after  the  15  percent  demonstration  is 
submitted,  but  before  November  15, 
1996,  then  States  need  not  correct  the 
base  year  inventory — the  adjusted 
baseline  on  the  projection  inventory  fcir 
purposes  of  reconciling  the  15  percent 
demonstration.  However,  if  such 
changes  occur  after  November  15,  1991, 
but  prior  to  November  15,  1994,  a  serious 
or  above  area  may  be  required  to  make 
corrections  to  the  base  year  inventory 
and  attainment  year  projection 
inventory  for  the  purposes  of  developing 
the  3  percent  rate  of  progress 
demonstration.  If  such  changes  occur 
after  November  15.  1994,  EPA  will 
advise  on  when  it  w^ould  be  appropriate 
for  the  States  to  make  corrections  in 
future  supplements  to  this  Genera! 
Preamble. 

The  statute  explicitly  stales  that,  after 
1996,  emissions  reductions  from  NOx 
sources  can  be  substituted  for  VOC 


emissions  reductions  if  the  resulting 
reduction  in  ozone  concentrations  is  at 
least  equivalent  to  that  which  would 
result  from  VOC  emissions  reductions. 
Emissions  reductions  of  NOxare  subject 
to  the  creditability  provisions  under 
section  182(b)(1)(C)  and  (D). 
Additionally,  any  actual  NOx 
emmissions  reductions  in  excess  of 
growth  in  NOx  emissions  during  the 
1990-1996  period  may  be  used  to  meet 
post-1996  emissions  reductions 
requirements  for  ozone  nonattainment 
areas  classified  as  serious.  Like  VOC 
reductions,  these  NOx  reductions  must 
be  real,  enforceable,  permanent,  net  of 
growth,  and  meet  the  creditability 
requirements.  In  addition,  the  NOx 
reductions  must  meet  the  guidance 
under  which  .NOx  reductions  can  be 
substituted  for  VOC  reductions.  If  an 
area  substitutes  NOx  reductions  for 
VOC  reductions,  then  a  rate  of  progress 
curve  (similar  to  the  one  required  for 
VOC)  must  also  be  developed  for  NOx. 

Certain  NOx  emission  reduction 
requirements  may  also  be  averaged 
consistent  with  EPA  guidance.  The 
CAAA  encourage  the  use  of  market- 
based  approaches  in  both  titles  I  and  IV. 
The  use  of  economic  incentives  is 
explicitly  allowed  m  sections  110(a)(2) 
and  172(c)(6)  of  title  1.  Provisions  for 
averaging  emissions  of  NOx  over  two  or 
more  units  are  contained  in  section 
407(e).  However,  compliance  with 
relevant  titles  would  have  to  be 
maintained. 

If  the  State  elects  to  allow  any  pre- 
enactment  banked  emissions  reductions 
credits  to  be  used  for  purposes  of  new 
source  offsets  during  the  period  between 
1996  and  attainment,  then  these 
emissions  must  be  treated  as  growth 
(i.e  ,  banked  credits  become  emissions 
upon  use).  As  such,  the  increase  in 
emissions  must  be  accounted  for  in 
order  to  ensure  the  rate  of  progress 
requirement  is  achieved. 

States  can  only  count  emissions 
reductions  toward  the  3  percent  per  year 
requirem.ent  if  such  emissions  meet  the 
creditability  and  reduction 
requirements.  All  creditable  emissions 
reductions  must  be  real,  permanent,  and 
enforceable.  States  must  keep  careful 
records  of  all  emissions  reductions  to 
ensure  that  the  same  reductions  are  not 
used  more  than  one  time  (i.e.,  reductions 
cannot  be  used  for  offsets  and  to  meet 
the  rate  of  progress  requirement).  Any 
creditable  VOC  emissions  reductions 
achieved  beyond  the  required  15  percent 
during  the  first  6  years  after  enactment 
of  the  1990  CAAA  (November  15, 1990- 
November  15.  1996)  can  be  counted 
toward  meeting  the  3  percent  rate  of 
progress  requirement.  For  example,  if  an 
area  achieves  20  percent  creditable 


VOC  emissions  reductions  during  the 
first  6  years,  then  the  area  can  apply  the 
5  percent  surplus  reductions  toward  the 
9  percent  requirement  for  years  1996- 
1999. 

Actual  NOx  emissions  reductions 
exceeding  growth  in  NOx  emissions 
since  the  1990  base  year  may  be  used  to 
meet  post-1996  emissions  reductions 
requirements  for  ozone  nonattainment 
areas  classified  as  serious  and  above. 
Section  182(c)(2)(C)  grants  EPA  broad 
discretion  in  determining  the  conditions 
under  which  NOx  control  may  be 
substituted  for,  or  combined  with,  VOC 
control  to  maximize  reduction  in  ozone 
air  pollution.  The  EPA  believes  that 
since  VOC  reductions  in  1990-1996  (in 
excess  of  the  required  progress  amount 
of  15  percent,  which  in  turn  is  net  of 
growth)  can  be  carried  over  to  the  post- 
1996  period,  NOx  reductions  in  excess  of 
growth  since  1990  (there  is  no  progress 
requirement  for  NOx)  may  be  carried 
over  as  well.  Note  that  these  NOx 
emissions  reductions  are  subject  to  the 
substitution  requirements  of  section 
182(c)(2)(C)  and  to  the  same  creditability 
constraints  dictated  by  section 
182(b)(1)(C)  and  (D)  as  apply  to  VOC 
emissions  reductions. 

Rule-effectiveness  improvements  are 
creditable  during  the  post-1996  period. 
The  same  requirements  apply  as  in  the 
15  percent  reduction  requirement  (see 
section  III.A.3.(a)). 

All  emissions  reductions  that  are  to  be 
credited  against  the  percent  reduction 
requirements  must  come  from  within  the 
designated  nonattainment  area.  Of 
course,  emissions  reductions  strategies 
applied  to  sources  just  outside  the 
nonattainment  area  may  have  benficial 
effects  on  the  nonattainment  problem 
within  the  designated  area.  The  CAAA 
require  that  the  rate  of  progress 
emissions  reductions  be  calculated  from 
the  baseline  emissions.  The  baseline 
emissions  are  defmed  to  be  all 
emissions  "in  the  area,"  which  EPA 
interprets  to  mean  in  the  designated 
nonattainment  area. 

After  the  control  strategy  is 
developed,  regulations  needed  to 
implement  the  control  strategy  must  be 
developed  and  adopted  by  the  State. 
The  control  strategy  along  with  the 
associated  regulations  must  be 
submitted  to  EPA  by  November  15, 1994. 
The  adjusted  base  year  inventory  and 
the  attainment  year  projection  inventory 
must  be  submitted  no  later  than 
November  15, 1994;  however,  EPA  may 
require  an  earlier  draft  submission  of 
these  documents  to  allow  early  review. 
If  the  attainment  demonstration  for  a 
serious  nonattainment  area  shows  that 
an  amount  greater  than  3  percent  per 
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year  averaged  over  the  3-year  period  of 
creditable  reductions,  when  combined 
with  the  noncreditable  reductions,  is 
needed  to  attain  the  ozone  NAAQS  by 
the  applicable  attainment  date,  areas 
should  plan  on  achieving  the  emissions 
reductions  as  early  as  possible.  In  any 
case,  it  will  be  to  an  area's  advantage  to 
implement  control  measures  early  since 
EPA  will  look  at  air  quality  data  for  the 
3  years  leading  up  to  the  attainment 
date  (i.e.,  for  serious  areas,  air  quality 
data  from  years  1997-1999  will  be 
evaluated)  to  determine  if  an  area  has 
attained  the  ozone  NAAQS.  Delaying 
the  implementation  of  measures  until 
near  the  attainment  date  may  result  in 
reclassification  to  the  next  higher 
category  because  emissions  reductions 
would  not  have  come  in  time  to  produce 
timely  attainment  of  the  ozone  standard. 
Any  regulations  required  to  achieve  the 
annual  reductions  necessary  to  attain 
the  standard  must  be  submitted  with  the 
control  strategy  by  November  15. 1994. 

A  nonattainment  area  can  achieve 
less  than  the  3  percent  per  year  required 
reductions  if  the  State  can  demonstrate 
that  the  plan  includes  all  measures  that 
can  be  feasibly  implemented  in  the  area, 
in  light  of  technological  achievability. 
The  EPA  will  consider  on  an  area-by- 
area  basis  what  these  measures  may  be. 
with  no  presumption  beyond  that 
specifically  given  in  section 
182(cl(2){B)(ii),  which  states  that  to 
qualify  for  a  less  than  3  percent 
reduction  the  Staie  must  at  least 
demonstrate  that  the  SIP  for  the  area 
includes  all  measures  achieved  in 
practice  by  sources  in  the  same  source 
category  in  nonattainment  areas  of  the 
next  higher  classification.  The  3  percent 
per  year  requirement  cannot  be  waived 
for  areas  classified  as  extreme.  A 
determination  of  the  waiver  from  the  3 
percent  per  year  requirement  will  be 
reviewed  at  each  milestone  under 
section  182(g)  and  revised  to  reflect  the 
availability  of  any  new  technologies  or 
other  control  measures  for  sources  in  the 
same  category. 

By  meeting  the  specific  3  percent 
reduction  requirements  discussed 
above,  the  State  will  also  satisfy  the 
general  RFP  requirements  of  section 
172(c)(2)  for  the  time  period  discussed. 
All  multi-State  ozone  nonattainment 
areas  should  refer  to  the  multi-State 
section  (III.A.9)  for  further  instructions 
on  coordination  of  SIP  revisions  and  on 
the  development  of  the  attainment 
demonstration. 

(g)  Milestone  compliance.  Serious  and 
above  ozone  areas  must  show  that  they 
did  achieve  their  rate  of  progress 
emissions  reductions  (called  milestones) 
in  the  "compliance  demonstrations" 
required  by  section  182(g)(2).  These 


demonstrations  are  due  90  days  after 
each  milestone  was  to  have  been 
achieved  and  shall  be  submitted  as  an 
areawide  inventory  of  actual  emissions. 
The  EPA  is  suggesting  that  the  States 
synchronize  their  periodic  emissions 
inventories  with  their  milestone 
compliance  demonstrations  (see  section 
I1I.A.2.  of  this  preamble).  The  EPA  will 
provide  further  guidance  on  acceptable 
approaches  to  allow  for  synchronizing 
periodic  emissions  inventories  and 
milestone  demonstrations  so  as  to  meet 
the  90-day  requirement.  Consistent  with 
the  tracking  provisions  discussed  in 
section  III.A.3.(c).  the  submittals  for 
serious  and  above  areas  due  by 
November  15, 1994,  must  contain  annual 
projections  of  control  measure 
implementation  and  emissions 
reductions  to  occur  from  November  15, 
1996  until  the  attainment  date. 

(h)  Bump-up  requirements.  As 
discussed  in  section  III.A.2.(i).  marginal, 
moderate,  and  serious  areas  can  be 
bumped  up  if  they  fail  to  attain.  Section 
182(g)  adds  additional  bump-up 
provisions  for  serious  and  severe  areas 
that  miss  a  milestone.  Under  those 
provisions,  such  areas  may  elect  to 
bump  up  to  the  next  higher  classification 
as  their  means  of  satisfying  the 
milestone  requirements  (see  discussion 
in  section  III.A.4.{i)).  The  States  with 
serious  or  above  ozone  areas  must 
submit  compliance  demonstrations 
within  90  days  after  a  milestone  was  to 
have  occurred,  and  EPA  must  determine 
within  90  days  of  submittal  whether  the 
States'  demonstrations  are  adequate 
(section  182(g)).  The  milestones  are 
essentially  the  emissions  reductions 
required  by  section  182(b)(1)  and 
(c)(2)(B).  For  example,  serious  ozone 
areas  must  demonstrate  that  they  have 
achieved  the  15  percent  emissions 
reductions  requirement  of  section 
182(b)(1)  within  90  days  after  such 
milestone  should  have  occurred  (e.g.,  90 
days  after  November  15, 1996,  or 
February  13, 1997). 

Any  area  newly  classified  as  a  severe 
ozone  nonattainment  area  due  to  bump- 
up  provisions  or  reclassification  under 
section  181(b)  is  subject  to  the 
reformulated  gasoline  program  under 
section  211(k).  The  effective  date  of  such 
program  is  1  year  after  reclassification. 

(i)  Failure  to  meet  a  milestone 
(Economic  Incentive  Program).  Under 
section  182(g)(3),  if  a  State  fails  to 
submit  a  milestone  compliance 
demonstration  for  any  serious  or  severe 
area  as  required  by  section  182(g)(2),  the 
State  shall  choose  from  three  options: 
To  be  bumped  up  to  the  next  higher 
classification,  to  implement  additional 
measures  (beyond  those  in  the 
contingency  plan  which  will  already  be 


triggered  and  implemented)  to  achieve 
the  next  milestone,  or  to  adopt  an 
economic  incentive  program  (as 
described  in  section  182(g)(4)l  Based  on 
the  schedule  in  section  18.^(g)(3)  for 
State  election.  EPA  review  of  election. 
and  the  associated  SIP  revision  (section 
182(g)(3)),  the  time  available  to  develop 
and  implement  required  additional 
measures  or  an  economic  incentive 
program  will  be  extemely  limited  if  the 
State  waits  until  a  failure  occurs  to 
initiate  the  program  of  choice.  Thus, 
EPA  urges  States  to  initiate  program 
development  as  soon  as  they  determine 
that  a  failure  is  likely.  States  are 
encouraged  to  consider  inclusion  of 
economic  incentive  programs  where 
appropriate  in  the  SIP  submission  due  3 
or  4  years  after  enactment  to  be  of  use 
in  meeting  the  first  milestone.  Submittal 
at  that  time  would  be  more  likely  to 
allow  for  sufficient  time  to  develop, 
implement,  and  evaluate  the 
effectiveness  of  the  program.  Economic 
incentive  programs  are  discussed  in 
more  detail  in  section  III.G.3. 

(j)  Enhanced  I/M.  Section  182(c)(3) 
requires  "enhanced"  I/M  programs  in 
each  urbanized  area  of  serious  and 
above  ozone  nonattainment  areas  as 
defined  by  the  Bureau  of  Census,  with 
1980  populations  of  200,000  or  more.  The 
section  calls  for  EPA  to  establish  a 
performance  standard  for  I/M  that 
programs  must  achieve,  and  also  sets 
some  minimum  design  requirements. 
The  Act  specifies  that  the  State  program 
must  include,  at  a  minimum, 
computerized  emissionsanalyzers,  on- 
road  testing,  denial  of  waivers  for 
warranted  vehicles  or  repairs  related  to 
tampering,  a  $450  cost  waiver 
requirement  (adjusted  annually  based 
on  the  Consumer  Price  Index)  for 
emissions-related  repairs  not  covered  by 
warranty,  enforcement  through 
registration  denial  unless  an  existing 
program  with  a  different  mechanism  can 
prove  greater  effectiveness,  annual 
inspection  unless  a  State  can 
demonstrate  that  less  frequent  testing  is 
equally  effective,  centralized  testing 
unless  the  State  can  prove 
decentralization  is  equally  effective,  and 
inspection  of  the  emissions  control 
diagnostic  system  (when  required  by  the 
Administrator).  In  addition,  each  State 
must  report  biennially  to  EPA  on 
emissions  reductions  achieved  by  the 
program 

In  some  cases,  areas  may  have 
become  newly  subject  to  both  basic  and 
enhanced  I/M  requirements  at  the  time 
of  enactment,  with  the  bas'c  I/M 
requirements  due  shortly  prior  to  the 
deadline  for  submission  of  the  SIP 
revision  providing  for  the  enhanced  I/M 
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program.  In  such  cases,  EPA  regards 
enhanced  I/M  requirements  as 
superseding  the  basic  i/M  requirements, 
and  therefore  will  not  require  the 
submission  of  the  basic  I/M 
requirements  discussed  previously.  The 
EPA  will,  under  section  182(i),  require 
SIP  revisions  to  provide  for  an  enhanced 
I/M  program  within  2  years  in  areas 
newly  subject  to  this  requirement  in  the 
future  as  a  result  of  redesignation  or 
reclassification  to  serious  or  worse 
ozone  nonattainment. 

The  SIP's  for  enhanced  1/M  programs 
are  due  no  later  than  November  15,  1992. 
In  the  event  that  EPA's  enhanced  I/M 
performance  standard  is  not  finalized 
soon  enough  to  provide  sufficient  tim.e 
for  full  SIP  development,  EP,^  will  use 
its  authority  under  section  110(k)(4)  to 
conditionally  approve  SIP  submittals 
committing  to  adopt  enforceable 
enhanced  I/M  programs  consistent  with 
EP.'\'s  guidance.  The  guidance  will  cover 
the  elements  of  a  full  SIP.  The  SIP  must 
demonstrate  that  the  I/M  program  will 
be  operated  until  the  area  is 
redesignated  to  attainment  based  on 
EPA's  approval  of  a  section  175A 
maintenance  plan  without  an  enhanced 
I/M  program. 

As  mandated  by  section  2021m).  the 
Administrator  will  promulgate 
regulations  requiring  manufacturers  to 
install  diagnostic  system.s  on  all  new 
light-duty  vehicles  and  light-duty  trucks. 
The  purpose  of  these  systems  is  to 
identify  and  track  e.mission-related 
systems  deterioration  or  malfunction. 
According  to  section  202(m)(3),  within  2 
years  of  EPA's  promulgating  regulations 
requiring  them  to  do  so.  all  States  with 
I'M  programs  must  amend  their  SIP  to 
provide  for  inspection  of  these  onboard 
diagnostics  systems.  The  EP.A  will  issue 
revised  guidance  which  addresses 
onboard  diagnostic  inspections. 

(k)  Clean-fuel  vehicle  program — (1) 
Schedule.  The  statute  contains  in 
sections  182(c)(4)  and  246  certain  SIP 
requirements  for  areas  classified  as 
serious  or  above  ozone  nonattainment 
(based  on  1987,  1988.  and  1989  calendar 
year  data)  and  with  a  1980  population  of 
250. CXX)  or  more.  According  to  these 
requirements,  SIP  provisions  for 
implementing  the  clean-fuel  vehicle 
program  for  centrally  fueled  fleet 
vehicles  prescribed  in  title  II.  part  C, 
must  be  submitted  to  EPA  by  May  15, 
1994.  Areas  with  a  1980  population  of 
250,000  or  more  that  are  reclassified  at 
some  future  date  as  serious  or  above 
ozone  nonattainment  areas  must  also 
submit  such  revisions  within  1  year  of 
classification.  The  Administrator  may 
adjust  the  compliance  deadlines  for 
newly  classified  areas  where 


compliance  with  the  deadlines  would  be 
infeasible. 

(2)  Clean-fuel  fleet  program.  The 
programs  must  require  a  specified 
percentage  of  certain  fleet  vehicles 
purchased  in  model  year  1996  and 
thereafter  to  be  clean-fuel  vehicles  and 
use  clean  alternative  fuels  when 
operating  in  the  area  For  light-duty 
vehicles  and  light-duty  trucks,  the 
required  percentage  must  be  30  percent 
m  1998,  50  percent  in  1999,  and  70 
percent  in  2000  and  thereafter.  For 
heavy-duty  trucks,  the  percentage  must 
be  50  percent  in  each  such  year.  Light- 
duty  vehicles  and  light-duty  trucks  in 
fleets  participating  in  this  program  for 
the  above  model  years  must  meet  the 
low  emissions  vehicle  (LEV)  standards 
for  model  year  2001.  Fleet  phase-in 
requirements  for  light-duty  vehicles  and 
light-duty  trucks  (6.000  pounds  Gross 
Vehicle  Weight  Rating  [GVWR]  or  less) 
depend  on  the  availability  of  qualifying 
vehicles  in  California  by  1998  to  2000.  If 
such  vehicles  are  not  available  in 
California  in  advance  of  model  year 
2(X)1,  the  phase-in  schedules  for  these 
vehicles  will  be  delayed  accordingly. 

Some  of  the  major  program 
requirements  include:  Requirements  for 
fuel  providers  to  make  clean  alternative 
fuel  available  to  fleet  operators; 
coverage  of  Federal  fleets  (except  for 
certain  vehicles  certified  by  the 
Secretary  of  Defense  as  needing  an 
exemption  based  on  national  security 
grounds):  provisions  for  issuing  credits, 
consistent  with  EPA  regulations  due  1 
year  from  enactment,  for  purchasing 
more  vehicles  than  required  or  vehicles 
that  meet  more  stringent  standards  or 
for  purchasing  vehicles  prior  to  the 
effective  date  of  the  program.  Such 
credits  may  be  banked  and  traded 
within  the  same  nonattainment  area; 
credits  may  not  be  traded  between  light- 
duty  and  heavy-duty  vehicle  classes. 

The  Administrator  will  promulgate 
rules  under  section  246(h)  to  ensure  that 
certain  TC.M's  that  restrict  vehicle  usage 
based  on  time-of-day  or  day-of-week 
consideration  will  not  apply  to  any 
vehicles  that  comply  with  the  fleet 
program  requirements,  notwithstanding 
the  relevant  provisions  of  title  I. 

Additional  information  on  the 
requirements  for  clean-fuel  vehicle  fleet 
programs  for  serious  CO  nonattainment 
areas  is  found  in  clean-fuel  vehicle  fleet 
program,  section  III.B.3.(c). 

(3)  Substitutes  for  the  clean-fuel 
program.  Each  State  subject  to  the  fleet 
program  may  submit  a  SIP  revision  by 
.November  15,  1992,  consisting  of  fully 
adopted  control  measures  as  a 
substitute  for  all  or  a  portion  of  the 
clean-fuel  vehicle  program  required  by 


section  246.  The  substitute  measures 
must  demonstrate  to  the  satisfaction  of 
the  Administrator  that  the  long-term 
reductions  in  air  emissions  of  ozone 
precursors  and  toxic  substances  are.  at 
a  minimum,  equal  to  those  that  would  be 
achieved  under  the  clean-fuel  vehicle 
program,  or  a  percentage  thereof  which 
would  be  attributed  to  the  portion  of  the 
program  for  which  the  revision  is  to 
substitute.  Substitute  measures  may  not 
include  any  measures  otherwise 
required  by  the  Act;  however,  they 
would  count  toward  the  rale  of 
reduction  requirements  (i.e.,  15  percent). 

(I)  California  Pilot  Test  Program.  By 
November  15. 1992.  California  must 
submit  a  SIP  revision  requiring  that 
sufHcient  clean  alternative  fuel  be 
produced  and  distributed  in  California 
to  support  the  title  II.  part  C.  section 
249(c)  mandatory  clean-fuel  vehicle  pilot 
program,  which  begins  in  model  year 
1996.  Sufficient  fuel  to  allow  all  vehicles 
required  under  the  program  to  operate 
exclusively,  to  the  maximum  extent 
practicable,  on  clean  alternative  fuel 
while  operating  in  California  (section 
249(c))  must  be  available.  The  revision 
must  require  an  adequate  number  of 
supply  locations  that  are  sufficiently 
distributed  to  ensure  convenient 
refueling  of  such  vehicles.  The  revision 
must  apply  to  all  classiHcations  of 
nonattainment  areas  as  well  as  to 
attainment  areas  within  California. 

Although  EPA,  in  its  April  1991  report 
on  "Getting  Started  on  title  I."  indicated 
that  California  could  opt  out  of  the 
California  pilot  program,  EPA  now 
believes  that  such  a  procedure  is  not 
contemplated  under  section  182(c)(4)(B), 
which  provides  for  opt  out  of  clean  fuel 
vehicle  programs  in  certain 
circumstances.  That  is  because  the  part 
of  the  California  pilot  program  under 
which  vehicle  manufacturers  will  be 
required  to  produce  and  sell  clean-fuel 
vehicles  is  a  mandatory  Federal 
program  administered  by  EPA;  unlike 
the  clean-fuel  fleet  program,  it  is  not  a 
SIP-based  program  that  depends  on  the 
existence  of  SIP  revisions  for  its 
implementation.  Moreover,  while 
California  is  to  implement  the  fuel 
availability  aspects  of  the  program 
through  SIP  revisions,  it  would  deprive 
the  Federal  program  of  its  effectiveness 
if  California  could  opt  out  of  the  fuel 
availability  aspects  of  the  program.  The 
clean-fuel  vehicles  required  under  the 
program  would  not  be  assured  of  having 
the  necessary  fuels  on  which  to  operate. 
The  conclusion  that  California  should 
not  be  able  to  opt  out  of  the  fuel 
availability  aspects  of  the  pilot  program 
is  buttressed  by  section  249(c)(2)(F). 
which  requires  EPA  to  establish  Federal 
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fuel  availability  requirements  for 
California  under  its  section  110(c)  FIP 
authority,  if  California  fails  to  submit  a 
SIP  revision  that  satifies  the  fuel 
availability  requirements  of  section 
249(c){2). 

Section  249(0  provides  that  any 
senous,  severe,  or  extreme  ozone 
nonattainment  area  outside  of  California 
may  opt  in  to  the  pilot  program  by 
submitting  a  SIP  revision  to  EPA  that 
provides  incentives  for  selling  or  using 
the  clean-fuel  vehicles  and  clean 
alternative  fuels  as  mandated  in  the 
California  program.  Such  revisions  must 
comply  with  EPA  regulations  to  be 
promulgated  within  2  years  of 
enactment  and  may  not  take  effect  until 
1  year  after  a  State  has  notified  vehicle 
manufacturers  and  fuel  suppliers  of  such 
requirements. 

The  incentives  may  include  a 
registration  fee  on  non-clean  fuel 
vehicles,  provisions  to  exempt  clean  fuel 
vehicles  from  certain  TCM's,  or 
preferential  parking  provisions  for 
clean-fuel  vehicles.  The  revisions  may 
not  include  any  production  or  sales 
mandates  for  clean-fuel  vehicles  or 
clean  alternative  fuels  and  may  not 
provide  sanctions  or  penalties  for  failure 
to  produce  or  sell  such  vehicles  or  fuels. 
The  incentives  may  not  apply  to  fleet 
vehicles  covered  by  the  clean-fuel 
vehicle  fleet  program. 

(m)  Gasoline  vapor  recovery.  The 
Administrator  may  by  rule  revise  or 
waive  the  section  182(b)(3)  requirements 
for  stationary  source  gasoline  vapor 
recovery  for  serious,  severe,  or  extreme 
areas,  if  the  Administrator  determines 
that  onboard  emissions  control  systems 
are  in  widespread  use  throughout  the 
motor  vehicle  fleet.  The  EPA  will 
address  this  provision  in  a  separate 
Federal  Register  notice  concerning 
section  202(a)(6). 

(n)  Transportation  controls.  Section 
182(c)(5)  requires  that  beginning  6  years 
after  enactment  and  at  3-year  intervals 
thereafter,  serious  areas  must  submit  a 
demonstration  of  whether  current 
aggregate  vehicle  mileage,  aggregate 
vehicle  emissions,  congestion  levels, 
and  other  relevant  parameters  are 
consistent  with  those  used  for  the  area's 
demonstration  of  attainment.  If  the 
levels  projected  in  the  attainment 
demonstration  are  in  fact  exceeded,  the 
State  has  18  months  to  develop  and 
submit  a  rexnsion  of  the  applicable 
implementation  plan.  This  plan  must 
Include  a  TCM  program  consisting  of 
measures  from,  but  not  limited  to. 
section  108(f)  that,  in  combination  with 
other  mobile  source  measures,  will 
reduce  emissions  to  levels  that  are 
consistent  with  emissions  levels 
projected  in  the  attainment 


demonstration.  Areas  could 
alternatively  submit  a  new  attainment 
demonstration  accounting  for  the 
increased  vehicle  emissions  projections. 
The  EPA  will  release  an  update  of 
"Transportation— Air  Quality  Planning 
Guidelines"  in  June  1992  and  several 
TCM  information  documents  which  will 
address  the  section  108(f)  measures. 

It  is  important  to  note  that 
nonattainment  areas  are  not  locked  into 
the  estimalps  of  future  emissions  given 
in  the  initial  SIP  submittal.  At  any  time 
before  an  area  reaches  attainment,  the 
State  can  amend  the  area's  SIP  to  get  a 
greater  reduction  from  nonvehicle 
sources.  This  change  would  have  the 
effect  of  increasing  the  motor  vehicle 
emissions  allowed  at  the  next  milestone 

date. 

(o)  Reformulated  gasoline  for 
conventional  vehicles.  The  EPA  expects 
to  promulgate  regulations  this  year 
prohibiting  the  sale  of  gasoline  that  has 
not  been  reformulated  to  be  less 
polluting  ("conventional  gasoline"). 
Under  section  211(k)(10)(D).  the 
prohibition  is  to  apply  in  the  nine  areas 
having  tKe  highest  ozone  design  value 
during  the  1987-1989  period  and  with 
1980  populations  over  250,000,  and 
within  1  year,  to  any  area  reclassified  as 
a  severe  ozone  nonattainment  area.  The 
effective  date  for  the  prohibition  against 
the  sale  of  conventional  gasoline  in 
these  nonattainment  areas  in  January  1. 
1995. 

The  prohibition  may  be  extended  to 
any  marginal,  moderate,  serious,  or 
severe  ozone  nonattainment  area  at  the 
request  of  the  Governor  of  the  State  in 
which  the  area  is  located.  Upon 
receiving  a  Governor's  application,  the 
Administrator  will  apply  the 
prohibitions  set  forth  in  section  211(k)(5) 
against  the  sale  or  dispensing  of 
conventional  gasoline  in  the  "opt-in" 
area  effective  no  later  than  January  1, 
1995,  or  1  year  after  the  application  is 
received,  whichever  is  later.  The 
effective  date  of  the  prohibition  in  the 
opt-in  area  may  be  extended  by  1  year 
up  to  three  times  by  the  Administrator  if 
he  finds  that  there  is  insufficient 
domestic  capacity  to  produce  enough 
reformulated  gasoline  for  all  areas  in 
which  conventional  gasoline  is  to  be 
prohibited.  The  Administrator  must 
make  such  extensions  for  areas  with 
lower  classifications  before  making 
them  for  areas  with  higher 
classifications. 

(p)  Contingency  provisions.  For 
serious  areas  as  required  by  sections 
172(c)(9)  and  182(c)(9),  the  contingency 
measures  could  be  additional  measures 
not  already  adopted  to  meet  the  RFP  or 
other  requirements,  or  the  accelerated 
implementation  of  measures  already 


planned  to  meet  a  f',;t'jre  milestone  (see 
section  IlIA  3-(r)  for  additional 
discussion  of  contingency  measures).  In 
the  second  case,  the  State  would  have  to 
adopt  additional  measures  to  backfill 
the  SIP  with  replacement  measures  to 
replace  those  that  were  previously  used 
as  early-implementation  contingency 
measures,  and  to  assure  the  continuing 
adequacy  of  the  contingency  program. 

The  contingency  measures  for  serious 
and  above  ozone  nonattainment  areas 
are  required  by  section  182(c)(9)  to  be 
adequate  to  correct  any  shortfall  in 
meeting  an  emissions  reductions 
milestone  (e.g.,  the  3  percent  reduction 
required  by  late  1999). «  This 
requirement  presents  the  problem 
mentioned  above  as  to  the  moderate 
area  contingency  requirement  (it  is 
difficult  to  predict  how  much  shortfall 
an  area  will  face  at  a  milestone  and 
hence  how  much  extra  reduction  its 
contingency  measures  should  provide 
for,  and  it  would  be  unreasonable  to 
require  the  State  to  submit  contingency 
measures  adequate  to  address  a 
hypothetical  100  percent  shortfall— i.e.. 
submit  contingency  measures  that 
essentially  double  what  the  basic 
progress  demonstration  provides).  The 
solution  to  the  problem  of  setting  the 
appropriate  level  of  contingency 
measures  described  in  section  lII.A.3.(c) 
(as  to  contingency  measures  for  areas 
subject  to  the  15  percent  reduction 
requirement)  would  also  apply  to 
serious  and  above  areas  preparing 
contingency  measures  as  to  post-1996 
emiss  ons-reductions  milestones. 

(q)  Long-term  measures.  The  EPA 
recognizes  that  some  serious  ozone 
nonattainment  areas  (and  perhaps  areas 
with  lonR-term  attainment  dates  for 
other  pollutants)  will  have  such  large 
emissions  reduction  requirements  that 
identifying,  developing,  and  adopting  in 
final  form  the  control  measures  that 
represent  the  areas  preferred  strategy 
for  their  demonstrations  of  attainment 
may  present  an  unreasonable  burden. 
The  EPA  believes  that  these  areas  may 
need  additional  time  to  fully  develop 
and  adopt  certain  "long-term"  measures 
that  would  be  the  preferred  means  to 
reach  attainment.  These  measures 
would  include  those  that  require 
complex  analyses  and  decisionmaking 
and  coordination  among  a  number  of 
government  agencies. 

The  EPA  intends  to  allow  these  areas 
reasonable  additional  time  to  complete 


•  If  the  jtrateRV  for  an  area  retie»  on  NO, 
substitution  ir  iteu  of  or  in  addition  to  VOC 
reduction*.  th«  State  shouiri  also  submit  NO, 
contingency  measures  as  necrsjjry  to  meet  the  3 
percent  requirement 
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full  development  and  adoption  under  the 
following  conditions: 

(1)  The  plan  containing  the 
demonstration  of  attainment  must 
identify  each  measure  for  which 
additional  time  would  be  needed  for  full 
development  and  adoption. 

(2)  The  plan  must  show  that  the  long- 
term  measures  cannot  be  fully 
developed  and  adopted  by  the  submittal 
date  for  the  attainment  demonstration. 

(3)  The  plan  must  contain  an 
enforceable  commitment  by  the  relevant 
agency  that  development  and  adoption 
will  occur  on  an  expeditious  schedule  to 
achieve  specified  emissions  reductions 
from  each  long-term  measure  for  each 
year  through  the  attainment  year. 

(4)  The  plan  must  contain  "backstop" 
measures  that  would  be  implemented  to 
achieve  equivalent  emissions  reductions 
unless  the  long-term  measure  is  adopted 
on  schedule. 

(5)  The  long-term  measures  must  not 
be  needed  to  meet  any  emissions 
reduction  requirement  during  the  first  6 
years  after  enactment. 

The  "backstop"  measures  required 
under  condition  »4  must  be  submitted 
with  the  1994  attainment  demonstration 
in  fully  adopted  form.  The  "backstop" 
measures  must  be  designed  to  go  into 
effect  automatically  on  a  schedule 
sufficient  to  achieve  all  of  the  reductions 
identified  with  each  long-term  measure 
for  each  year  through  the  attainment 
year.  The  "backstop"  measures  may 
represent  broad,  across-the-board 
reductions  in  emissions,  rather  than 
thoroughly  analyzed  and  developed 
conL-oi  measures.  For  this  reason.  EPA 
does  not  anticipate  the  actual 
implementation  of  "backstop"  measures 
in  most  cases  as  States  will  have  ample 
opportunity  to  submit  SIP  revisions 
incorporating  the  fully  developed  long- 
term  me.isures  and  deleting  the 
"backstop"  measures  from  the  SIP. 
Additionally,  if  a  long-term  measure 
cannot  be  developed,  then  that  State  has 
the  option  to  submit  a  SIP  revision 
identifying  a  fully  developed  and 
adopted  alternative  measure  to  replace 
the  original  long-term  measure  prior  to 
any  necessary  implementation  of 
"backstop"  measures. 

Thus,  a  State  may  find  that  progress 
can  be  achieved  wsth  measures  that  are 
fully  developed  by  the  1994  SIP 
submittal  date.  However,  the  State  may 
determine  that  expeditious  attainment 
of  the  NAAQS  is  impossible  unless  the 
SIP  also  includes  measures  which 
cannot  be  fully  developed  until  after  the 
1994  SIP  is  due.  In  its  1994  SIP  submittal, 
the  State  must  clearly  describe  each  of 
these  long-term  measures  and  show  that 
each  measure  cannot  be  fully  developed 
and  adopted  until  a  specified  future 


date,  despite  expeditious 
implementation  efforts.  The  1994  SIP 
must  include  with  each  long-term 
measure  an  enforceable  schedule 
binding  responsible  agencies  to  achieve 
identified  emissions  reductions  from 
each  measure. 

Along  with  these  provisions,  the 
State's  1994  SIP  submittal  must  include 
"backstop"  measures.  The  "backstop" 
measures  must  be  fully  adopted  and 
scheduled  for  implementation  to  achieve 
reductions  equivalent  to  those  assigned 
each  year  by  the  long-term  measures 
When  each  long-term  measure  is  fully 
developed,  it  must  be  submitted  to  ETA 
as  a  SIP  amendment.  This  amendment 
would  also  propose  deletion  of  the 
associated  "backstops,"  The  EPA's 
approval  of  the  long-term  measures 
would  also  rescind  from  the  SIP  the 
"backstop"  measures. 

5,  Severe  Areas 

Severe  areas  are  required  to  meet  all 
serious  area  requirements  '',  unless 
otherwise  noted,  as  well  as  the 
following  additional  requirements. 

(a)  Major  stationary-  source  dpfinition. 
For  ozone  nonattainment  areas 
classified  as  severe,  the  terms  "major 
source"  and  "major  stationary  source," 
for  purposes  of  the  NSR  program  and  the 
R.'^CT  requirement  for  major  non-CTG 
sources,  include  any  stationary  source, 
or  group  of  sources,  located  within  a 
contiguous  area  and  under  common 
control  that  emits  or  has  the  potential  to 
emit  at  least  25  tons  per  vear 

(b)  R.^CT.  Section  182(dj  requires  Lhat 
the  same  RACT  requirements  apply  to 
severe  areas  as  apply  to  serious  areas. 
Moreover,  as  in  senous  areas,  the  lower 
applicability  cutoff  for  major  non-CTG 
sources  would  result  in  the  need  for 
additional  non-CTG  R.ACT  rules  in 
cases  where  no  existing  CTG  applies  to 
a  source  in  the  area  emitting  25  tons  per 
year,  or  an  existing  CTG  for  the  source 
category  subject  to  a  25-tons-per-year 
cutoff  applies  only  to  sources  above  a 
higher  cutoff,  Rule.s  for  these  sources 
would  be  subject  to  the  same  schedule 
and  requirements  of  non-CTG  RACT 
specified  by  section  182(b)(2)(C)  (i.e., 
rules  are  due  by  .November  15, 1992  for 
major  sources  not  covered  by  an 
existing  or  expected  CTG). 

(c)  NSR—{\]  Offset  ratio.  For  the 
purpose  of  satisfying  the  emissions 
offset  reduction  requirements  of  section 
173(a)(1)(A).  the  emissions  offset  ratio  is 
the  ratio  of  total  actual  emissions 
reductions  to  total  allowable  increased 
emissions  from  the  new  or  modified 


■  See  discussion  under  secUon  ni.A.3.f  ("RFP 
Demonstraiion. '  Senous  Areaa)  regarding  the 
adoption  of  long-term  measures  io  severe  ares*. 


source.  For  severe  ozone  nonaiiiiinment 
areas,  the  emissions  offset  rfitif:  is  b" 
least  1.3  to  1  ur.less  the  SIP  n-CMn^i  h,l 
existing  maior  scur-  es  m  tr  c 
nonattainment  ar«a  to  use  UACl.  as 
defined  in  section  160(3).  In  this  case, 
the  ratio  shall  be  at  least  \2.  to  1. 

(d)  TCM's  to  offset  growth  in 
emissions  ''-f?i  erowLh  iri  VMT.  Section 
182(d)(l)(A    VMT  rfppiips  ic  severe 
ozone  nonh!tninm»Tit  H-t-riS   This  section 
requires  that  States  sn   n  '  rpvisions  to 
their  SIP'S  b>  Ni)verT.I»er  ;;>  1992  that 
identify  and  adopt  "specific  and 
enforceable  transportation  control 
strategies  and  TCM's  to  offset  any 
growth  in  emissions  from  growth  in 
VMT  and  numbers  of  vehicle  trips  '  and 
to  achieve  reductions  in  mobile  source 
emissions  as  necessary  in  conjunction 
with  other  measures  to  comply  with  the 
periodic  emissions  reduction  and 
attainment  requirements  of  the  CAAA. 
When  projecting  motor  vehicle 
emissions  for  this  SIP  revision.  States 
should  use  the  same  procedures  as  given 
in  EPA's  "Section  187  VMT  Forecasting 
and  Tracking  Guidance"  for  serious  CO 
nonattainment  areas  which  will  be 
published  separately.  The  use  of  this 
guidance  is  limited  to  projecting  motor 
vehicle  emissions:  the  information  on 
the  reporting  requirements  for  serious 
CO  areas  is  not  applicable. 

The  TCM  offset  provisions  apply  only 
to  emissions  of  VOC's.  In  developing 
their  progress  and  attainment  strategies, 
however.  States  may  wish  to  adopt 
similar  offset  goals  for  NO,  emissions 
from  mobile  sources,  in  cases  where 
NO,  reductions  are  beneficial  to 
attainment. 

Section  182(d)(1)(A)  also  requires 
States  to  choose  and  implement  such 
measures  as  are  specified  in  section 
108(0,  to  the  extent  needed  to 
demonstrate  attainment.  In  selecting  the 
measures,  Congress  directed  that  States 
"should  ensure  adequate  access  to 
downtown,  other  commercial,  and 
residential  areas  and  should  avoid 
measures  that  increase  or  relocate 
emissions  and  congestion  rather  than 
reduce  them."  In  order  to  avoid  future 
SIP  deficiencies,  findings  of 
nonimplementation.  and  mandatory 
sanctions,  EPA  encourages  States  to 
select  realistic  TCM's.  As  part  of  this 
effort.  States  should  establish  aggregate 
targets  for  implementation  where  the 
TCM  involves  actions  by  numerous 
local  jurisdictions  unless  the  State  has 
obtained,  in  advance,  binding 
implementation  commitments  from  ell 
responsible  jurisdictions. 

The  EPA  interprets  this  provision  to 
require  that  sufficient  measures  be 
adopted  so  that  projected  motor  vehicle 
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VOC  emissions  will  never  be  higher 
during  the  ozone  season  in  one  year  that 
dur.rig  the  ozone  season  in  the  year 
before  When  growth  in  VMT  and 
vehicle  trips  would  otherwise  cause  a 
motor  vehicle  emissions  upturn,  this 
upturn  must  be  prevented.  The 
emissions  level  at  the  point  of  upturn 
becomes  a  ceiling  on  motor  vehicle 
emissions.  This  requirement  applies  to 
projected  emissions  in  the  years 
between  the  submission  of  the  SIP 
revision  and  the  attainment  deadline 
and  is  above  and  beyond  the  separate 
requirements  for  the  RFP  and  the 
attainment  demonstrations.  Which 
requirements  will  be  more  constraining 
in  an  area  may  vary  with  time,  with  the 
areas's  mix  of  sources,  and  with  control 
measures  adopted  for  other  sources. 
Reductions  from  any  discretionary 
m.easures  adopted  to  satisfy  this 
provision  are  creditable  to  the  RFP 
requirements. 

While  the  above  requirement  is  simple 
in  concept,  its  apphcation  could 
encourage  areas  to  delay  VMT  or 
emissions  reduction  measures  suitable 
for  use  as  offsets  until  the  trend  in  motor 
vehicle  emissions  reaches  its  minimum 
point  and  is  about  to  turn  upwards.  This 
incentive  for  delay  would  exist  because 
earlier  implementation  would  bring  the 
trend  to  a  lower  minimum,  but  would 
not  change  the  date  when  the  trend  line 
began  to  increase.  Later  implementation 
would,  however,  delay  the  date  when 
the  trend  line  would  increase.  To 
implement  the  VMT  offset  provision 
while  avoiding  this  counterproductive 
incentive  for  delay,  EPA  has  developed 
the  approach  described  below. 

If  projected  total  motor  vehicle 
emissions  during  the  ozone  season  in 
one  year  are  not  higher  than  during  the 
ozone  season  the  year  before,  given  the 
control  measures  in  the  SIP,  the  VMT 
offset  requirement  is  satisfied.  However, 
if  the  State  plans  to  implement  control 
measures  over  and  above  those 
specifically  required  by  the  Act  and 
those  required  to  demonstrate  RFP  and 
attainment  earlier  than  would  be 
necessary  and  sufficient  to  prevent  an 
emissions  upturn,  a  projected 
subsequent  growth-related  increase  to 
the  level  of  emissions  that  would  occur 
if  these  measures  were  scheduled  later 
will  not  be  considered  to  violate  the 
requirement  to  offset  emissions 
increases  due  to  growth  in  VMT  or 
vehicle  trips.  The  latter  situation  should 
be  viewed  as  a  temporary  reduction  in 
emissions  to  a  level  below  that  required 
by  the  provision  rather  than  an  increase 
above  the  required  level,  with  no  effect 
on  emissions  at  or  after  the  point  at 


which  offsetting  measures  become 
essential  to  compliance. 

The  EPA  will  approve  a  SIP  revision 
as  meeting  this  provision  despite  a 
forecasted  upturn  in  vehicle  emissions, 
as  long  as  motor  vehicle  VOC  emissions 
in  the  ozone  season  of  a  given  year  do 
not  exceed  a  ceiling  level  which  reflects 
a  hypothetical  strategy  of  implementing 
otherwise  specifically  required 
measures  on  schedule  and  saving  offset 
measures  until  the  point  at  which  VMT 
growth  would  otherwise  cause  an 
emission  upturn.  The  ceiling  level  is 
therefore  defined  (up  to  the  point  of 
upturn]  as  motor  vehicle  emissions  that 
would  occur  in  the  ozone  season  of  that 
year,  with  VMT  growth,  if  all  measures 
for  that  area  in  that  year  were 
implemented  as  required  by  the  Act. 
When  this  curve  begins  to  turn  up  due  to 
growth  in  VMT  or  vehicle  trips,  the 
ceiling  becomes  a  fixed  value.  The 
ceiling  line  would  include  the  effects  of 
Federal  measures  such  as  new  motor 
vehicle  standards.  Phase  II  RVP 
controls,  and  reformulated  gasoline,  as 
well  as  Clean  Air  Act-mandated  SIP 
requirements  such  as  enhanced  I/M,  the 
fleet  clean-fuel  vehicle  program,  and  the 
employer  trip  reduction  progtam.  The 
ceiling  line  would  also  include  the  effect 
of  forecasted  growth  in  VMT  and 
vehicle  trips  in  the  absence  of  new 
discretionary  measures  to  reduce  them. 
The  ceiling  line  must,  in  combination 
with  projected  emissions  from 
nonvehicle  sources,  satisfy  the  RFP 
requirements  for  the  area.  Any  VMT 
reduction  measures  or  other  actions  to 
reduce  motor  vehicle  emissions  adopted 
since  November  15. 1990  and  not 
specifically  required  for  the  area  by 
another  provision  of  the  Act  would  not 
be  included  in  the  calculation  of  the 
ceiling  line. 

Forecasted  motor  vehicle  emissions 
must  be  held  at  or  below  the  minimum 
level  of  the  ceiling  line  after  the  ceiling 
line  reaches  its  minimum  level.  If  an 
area  implements  offset  measures  early, 
the  forecasted  emissions  will  be  less 
than  the  ceiling  line,  and  forecasted 
motor  vehicle  emissions  could  increase 
from  one  year  to  the  next,  as  long  as 
forecasted  emissions  never  exceed  the 
ceiling  line. 

The  EPA  has  received  comment 
indicating  that  section  182(d)(1)(A) 
should  be  interpreted  to  require  areas  to 
offset  any  growth  in  VMT  above  1990 
levels,  rather  than  offsetting  VMT 
growth  only  when  such  growth  leads  to 
actual  emissions  increases.  Under  this 
approach,  areas  would  have  to  offset 
VMT  growth  even  while  vehicle 
emissions  are  declining.  Proponents  of 
this  interpretation  cite  language  in  the 


House  Committee  Report  which  appears 
to  support  the  interpretation.  The  report 
states  that  "(tlhe  baseline  for 
determining  whether  there  has  been 
growth  in  em.issions  due  to  increased 
VMT  is  the  level  of  vehicle  emissions 
that  would  occur  if  VMT  held  constant 
in  the  area."  (H.R.  No.  101-49(3.  part  1, 
101st  Cong.  2d  Sess.,  at  242.) 

Although  the  statutory  language  could 
be  read  to  require  offsetting  of  any  VMT 
growth,  EPA  believes  that  the  language 
can  also  be  read  so  that  only  actual 
emissions  increases  resulting  from  VMT 
growth  need  to  be  offset.  The  statute  by 
its  own  terms  requires  offsetting  of  "any 
growth  in  emissions  from  growth  in 
VMT."  It  is  reasonable  to  interpret  this 
language  as  requiring  that  VMT  growth 
must  be  offset  only  where  such  growth 
results  in  emissions  increases  from  the 
motor  vehicle  fleet  in  the  area. 

While  it  is  true  that  the  language  of 
the  H.R.  101-490  appears  to  support  the 
alternative  interpretation  of  the 
statutory  language,  such  an  alternative 
interpretation  would  have  drastic 
implications  for  many  of  the  areas 
subject  to  this  provision.  Since  VMT  is 
growing  at  rates  as  high  as  4  percent  per 
year  in  some  cities  such  as  Los  Angeles, 
these  cities  would  have  to  impose 
draconian  TCM  s  such  as  mandatory  no- 
drive  restrictions,  to  fully  offset  the 
effects  of  increasing  VMT  if  the  areas 
where  forced  to  ignore  the  beneficial 
impacts  of  all  vehicle  tailpipe  and 
alternative  fuel  controls. 

Although  the  original  authors  of  the 
provision  and  H.R.  101^90  may  in  fact 
have  intended  this  result.  EPA  does  not  ' 
believe  the  Congress  as  a  whole,  or  even 
the  full  House  of  Representatives, 
believed  at  the  time  it  voted  to  pass  the 
CAAA  that  the  words  of  this  provision 
would  impose  such  severe  restrictions. 
There  is  no  further  legislative  history  on 
this  aspect  of  the  provision;  it  was  not 
discussed  at  all  by  any  member  of  the 
Congress  during  subsequent  legislative 
debate  and  adoption. 

Given  the  susceptibility  of  the 
statutory  language  to  these  two 
alternative  interpretations,  EPA  believes 
that  it  is  the  Agency's  role  in 
administering  the  statute  to  take  the 
interpretation  most  reasonable  in  light 
of  the  practical  implications  of  such 
interpretation,  taking  into  consideration 
the  purposes  and  intent  of  the  statutory 
scheme  as  a  whole.  In  the  context  of  the 
intricate  planning  requirements 
Congress  established  in  title  I  to  bring 
areas  towards  attainm.ent  of  the  ozone 
standard,  and  m  light  of  the  absence  of 
any  discussion  of  this  aspect  of  the  VMT 
offset  provision  by  the  Congress  as  a 
whole  (either  in  floor  debate  or  in  the  - 
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Conference  Reporf),  EPA  concludes  that 

the  appropriate  interpretation  of  section 
182(d)(1)(A)  requires  offseting  V\fT 
growth  only  when  such  growth  would 
result  in  actual  emissions  increases. 

Section  182(d)(1)(A)  requires  that 
specific,  enforceable  measures  selected 
by  the  State  be  submitted  by  November 
15.  1992.  along  with  a  demonstration 
that  they  are  adequate  to  hold  vehicle 
emissions  within  the  ceiling  described 
above.  It  also  states  that  these 
measures,  beyond  offsetting  growth  in 
emissions,  shall  be  sufficient  to  allow 
total  area  emissions  to  comply  with  the 
RFP  and  attainment  requirements.  These 
requirements  create  a  timing  problem  of 
which  Congress  was  perhaps  not  fully 
aware.  Ozone  nonattainment  areas 
affected  by  this  provision  are  not 
otherwise  required  to  submit  a  SIP 
demonstration  which  predicts 
attainment  of  the  1996  RFP  milestone 
until  November  15, 1993,  and  likewise 
are  not  required  to  demonstrate  post- 
1996  RFP  and  attiiinment  until 
November  15,  1994.  The  EPA  does  not 
believe  that  Congress  intended  the 
offset  growth  provision  to  advance  the 
dates  for  these  broader  submissions. 
Even  without  the  requirement  that  the 
offset  growth  measures  be  sufficient  to 
allow  overall  RFP  and  attainment  in 
conjunction  with  other  measures,  EP.A 
believes  that  the  November  15,  1992 
date  would  not  allow  sufficient  time  to 
develop  a  set  of  measures  that  would 
comply  with  the  offset  growth  provision 
over  the  long  term. 

To  deal  with  this  timing  problem  so  as 
to  allow  a  more  coordinated  and 
comprehensi\'e  planning  process.  l.P.\ 
will  accept  committal  SIP  revisions  for 
the  offset  growth  requirement  under  the 
authority  of  section  110(k)(4l.  This  will 
allow  States  1  year  from  EP.-X 
conditional  approval  of  the  committal 
revision  to  submit  the  full  revision 
containing  sufficient  measures  in 
specific  and  enforceable  form.  This  may 
not  stretch  the  effective  deadline  for  the 
full  revision  dealing  with  the  postl996 
period  all  the  way  to  November  15,  1994. 
The  affected  States  may  need  to  submit 
their  post-1996  RFP  and  attainment 
demonstrations  somewhat  earlier  than 
nominally  required  by  the  provisions 
establishing  the  requirements  for  those 
demonstrations,  so  that  EPA  can  assess 
the  adequacy  of  the  growth-offsetting 
measures  against  all  three  criteria 
specified  by  the  1990  CAAA.  With  the 
extra  time  allowed  through  the  use  of  a 
committal  SIP  revision.  States  should  be 
able  to  use  procedures  for  projecting 
VMT  as  given  in  EPA  forecasting  and 
tracking  guidance  for  serious  CO  areas. 


(e)  Employer  trip  reduction  program. 
Section  182(d)(1)(B)  requires  that  States 
with  severe  and  extreme  ozone 
nonattainment  areas  shall  submit  a  SIP 
revision  requiring  employers  with  100  or 
more  employees  in  such  areas  to 
implement  programs  to  reduce  work- 
related  vehicle  trips  and  miles  traveled 
by  employees.  Guidance  on  the 
implementation  of  the  employee  trip 
reduction  program  will  be  provided  in  a 
supplement  to  this  general  preamble. 

6.  Extreme  Areas 

Extreme  areas  are  required  to  meet  all 
severe  area  requirements,  unless 
otherwise  noted,  as  well  as  the 
following  additional  requirements. 

(a)  Major  stationary  source  definition. 
For  ozone  nonattainment  areas 
classified  as  extreme,  the  terms  major 
source  and  major  stationary  source,  for 
purposes  of  the  NSR  program  and  the 
RACT  requirement  for  major  non-CTG 
sources,  include  any  stationary  source, 
or  group  of  sources,  located  within  a 
contiguous  area  and  under  common 
control  that  emits  or  has  the  potential  to 
emit  at  least  10  tons  per  year. 

(b)  fi^CT.  Section  182(e)  governs 
extreme  areas.  In  these  areas,  the  same 
RACT  requirements  apply  as  for  the 
severe  ozone  nonattainment  areas. 
However,  the  major  source  cutoff  for 
non-CTG  sources  is  reduced  to  10  tons 
per  year.  As  in  the  other  areas,  this 
lesser  cutoff  could  result  in  the  need  for 
additional  non-CTG  RACT  rules  in 
cases  where  no  existing  CTG  applies  to 
a  source  in  the  area  emitting  above  10 
tons  per  year,  or  an  existing  CTG  for  the 
source  category  subject  to  a  10-ton-per- 
year  cutoff  applies  only  to  sources 
above  a  higher  cutoff.  Rules  for  these 
sources  would  be  subject  to  the  same 
schedule  and  requirements  of  non-CTG 
RACT  specified  by  section  182(b)(2)(c) 
(i.e.,  rules  are  due  by  November  15. 1992 
for  major  sources  not  covered  by  a  new 
or  expected  CTG). 

(c)  A'Sfl—  (1)  Offset  ratio.  For  the 
purpose  of  satisfying  the  emissions 
offset  reduction  requirements  of  section 
173(1  )(A),  the  emissions  offset  ratio  is 
the  ratio  of  total  actual  emissions 
reductions  to  total  increased  allowable 
emissions  of  such  pollutant(s)  from  the 
new  or  modified  source.  For  an  extreme 
ozone  nonattainment  area,  the 
emissions  offset  ratio  is  at  least  1.5  to  1, 
unless  the  State  requires  all  existing 
major  sources  in  the  nonattainment  area 
to  use  BACT  as  defined  in  section 
169(3).  in  which  case  the  emissions 
offset  ratio  shall  be  at  least  1.2  to  1. 

(2)  Special  NSR  rules.  For  the 
purposes  of  determining  the 
applicability  of  the  NSR  permit 
requirements  under  section  173(a).  the 


de  minimis  rule  in  section  182(c)(6j  and 
the  special  rules  in  section  182(c)  (7)  and 
(8),  as  discussed  above  for  serious  and 
severe  areas,  do  not  apply  in  extreme 
ozone  nonattainment  areas. 

(3)  Modifications  in  extreme  areas. 
For  modiHcations  of  major  stationary 
sources  located  in  extreme  areas,  the 
1990  CAAA  eliminate  the  concept  of  de 
minimis  altogether  for  the  purposes  of 
determining  a  major  modification.  New 
section  182(e)(2)  provides  that  any 
physical  change  of,  or  change  in  the 
method  of  operation,  at  the  source  that 
results  in  any  increase  in  emissions  from 
any  discrete  operation,  unit,  or  other 
pollutant-emitting  activity  at  the  source 
generally  must  be  considered  a 
modification  subject  to  the  part  D  NSR 
permit  requirements. 

Section  182(e)(2)  does,  however, 
provide  for  an  exemption  from  section 
173(a)(1)  offset  requirements  if  the 
owner  or  operator  of  the  major 
stationary  source  agrees  to  offset  any 
proposed  increase  by  a  greater  amount 
of  onsite  reduction  in  emissions  from 
other  discrete  operations,  units,  or 
activities  at  an  internal  offset  ratio  of  1.3 
to  1.  In  addition,  this  new  section 
stipulates  that  the  offset  requirements 
do  not  apply  in  extreme  areas  if  the 
modification  consists  of  installing 
equipment  required  to  comply  with  the 
applicable  implementation  plan,  permit, 
or  the  Act  itself. 

(d)  Clean  fuels  for  boilers.  Section 
182(e)(3).  "Use  of  Clean  Fuels  or 
Advanced  Control  Technology."  applies 
to  certain  boilers  in  extreme  ozone 
nonattainment  areas.  The  State  is 
required  to  submit  a  SIP  revision  by 
November  15, 1993  that  requires  affected 
boilers  to  use  either  clean  fuels  or 
advanced  control  technology  by 
November  15, 1998.  Affected  boilers  are 
individual  new,  modified,  or  existing 
electric  utility,  industrial,  or 
commercial/institutional  boilers  that 
emit  more  than  25  tons  per  year  of  No, 
The  Act  specifies,  for  purposes  of  this 
section,  that  clean  fuels  are  "natural  gas, 
methanol,  or  ethanol  (or  a  comparably 
low  polluting  fuel),"  advanced  control 
technology  generally  means  "catalytic 
control  technology  or  other  comparably 
effective  control  methods,"  and  the  clear 
fuel  must  be  "used  90  percent  or  more  of 
the  operating  time." 

A  boiler  should  generally  be 
considered  as  any  combustion 
equipment  used  to  produce  steam.  This 
would  generally  not  include  a  process 
heater  that  transfers  heat  from 
combustion  gases  to  process  streams,  a 
waste  heat  recovery  boiler  that  is  used 
to  recover  sensible  heat  from  the 
exhaust  of  process  equipment  such  as  a 
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combustion  turbine,  or  a  recovery 
furnace  that  is  used  to  recover  process 
chemicals.  Boilers  used  primarily  for 
residential  space  and/or  wafer  heating 
are  not  affected  by  this  section. 

Only  boilers  that  actually  emit  more 
than  25  tons  per  year  of  NO,  are 
affected.  Emissions  vary  from  year  to 
year,  however,  making  applicability 
difficult  to  determine.  Boilers  with  rated 
heat  inputs  of  greater  than  10-20  million 
Btu  generally  have  the  potential  to 
exceed  the  25-tons-per-year  limit 
depending  on  the  fuel  type.  A  source 
with  these  high  rated  heat  inputs  should 
therefore  be  considered  affected  unless 
its  federally  enforceable  permit 
specifically  restricts  NO,  emissions 
below  25  tons  per  year  from  each  boiler. 
Boilers  with  rated  heat  inputs  less  than 
10  million  Btu  which  are  coal-Fired  and 
less  than  15  million  Btu  which  are  oil-or 
gas-fired,  may  be  considered  de  minimis 
and  exempt  from  these  requirements 
since  it  is  unlikely  that  they  will  exceed 
the  emissions  limit,  and  those  few  that 
do  will  emit  very  little  in  the  aggregate. 
The  State  is  free  to  impose  more 
stringent  requirements. 

(e)  TCM's  during  heavy  traffic  hours. 
Section  182(e)(4)  (in  Title  I)  authorizes 
the  SIP'S  for  extreme  areas  to  contain 
provisions  establishing  TCM's 
applicable  during  periods  of  heavy 
traffic  that  reduce  the  use  of  high 
polluting  or  heavy-duty  vehicles.  The 
section  states  that  this  authority  is 
granted  notwithstanding  any  other 
provision  of  law. 

In  contrast,  section  246(h)  requires  the 
Administrator  to  promulgate  regulations 
to  ensure  that  certain  TCM's  including 
time-of-day  or  day-of-week  restrictions 
and  similar  measures  that  restrict 
vehicle  usage,  do  not  apply  to  any  clean- 
fuel  vehicles  that  meet  the  requirements 
of  the  title  II  clean-fuel  vehicle  fleet 
program.  That  section  states  that  it 
applies  notwithstanding  title  I. 

The  EPA  believes  that  these  two 
provisions  can  be  harmonized  by 
interpreting  section  246(h)  as  allowing 
only  regulations  that  impose  traffic 
controls  on  vehicles  other  than  heavy- 
duty,  clean-fuel  fleet  vehicles.  The  EPA 
believes  that  controlling  the  nonclean- 
fuel,  heav7-duty  fleet  vehicles  along 
with  all  nonfleet,  heavy-duty  vehicles 
will  effectively  reduce  congestion  and 
emissions  during  peak  traffic  conditions. 
Sections  182(e)(4)  and  246(h)  can  thus  be 
harmonized  by  allowing  SlP's  for 
extreme  areas  to  include  traffic  controls 
on  high  polluting  and  most  heavy-duty 
vehicles,  but  not  on  heavy-duty,  clean- 
fuel  fleet  vehicles  that  have  been 
exempted  under  EPA  regulations 
promulgated  pursuant  to  section  246(h). 


The  EPA  intends  to  promulgate  its 
regulations  on  the  fleet  program 
transportation  control  exemptions 
shortly.  These  regulations  will  address 
the  eligibility  of  fleets  for  the  TCM 
exemptions.  States  may  at  any  time 
submit  TCM's  that  apply  to  high 
polluting  or  heavy-duty  vehicles  not 
subject  to  the  clean-fuel  fleet  program  in 
extreme  areas  during  periods  of  heavy 
traffic. 

(f)  New  technologies.  The  Act 
recognizes  that  extreme  areas  may  have 
to  rely  to  a  certain  extent  on  new  or 
evolving  technologies  to  meet  certain  of 
the  emissions  reduction  requirements. 
The  relatively  long  time  between 
developing  the  initial  SIP  and  attaining 
the  NAAQS,  and  the  degree  of 
emissions  reductions  needed  to  attain 
the  standard,  guarantees  that  some 
control  technologies  will  not  be  fully 
demonstrated  by  the  time  of  SIP 
development.  These  measures  would 
include  those  that  may  anticipate  future 
technological  developments  as  well  as 
those  that  may  require  complex 
analyses  and  decision  making  and 
coordination  among  a  number  of 
government  agencies.  Section  182(e)(5) 
allows  the  Administrator  to  approve  an 
extreme  area  SIP  and  attainment 
demonstration  that  anticipate 
development  of  new  control 
technologies,  or  improvement  of  existing 
control  technologies  if  the  SIP  satisfies 
the  following  criteria: 

(1)  The  plan  containing  the 
demonstration  of  attainment  must 
identify  all  measures,  including  the  long- 
term  measure(s)  for  which  additional 
time  would  be  needed  for  development 
and  adoption. 

(2)  The  plan  must  show  that  the  long- 
term  measure(s)  cannot  be  fully 
developed  and  adopted  by  the  submittal 
date  for  the  attainment  demonstration 
and  must  contain  a  schedule  outlining 
the  steps  leading  to  final  development 
and  adoption  of  the  meaure(s). 

(3)  The  plan  must  contain 
commitments  from  those  agencies  that 
would  be  involved  in  developing  and 
implementing  the  schedule  for  the 
measure. 

(4)  The  plan  must  contain  a 
commitment  to  develop  and  submit 
contingency  measures  (in  addition  to 
those  otherwise  required  for  the  area) 
that  could  be  implemented  if  the 
measure  is  not  developed  or  if  it  fails  to 
achieve  the  anticipated  reductions. 

(5)  The  long-term  measure(s)  must  not 
be  needed  to  meet  any  emissions 
reductions  requirements  within  the  first 
10  years  after  enactment.  The  State  must 
submit  its  contingency  measures  no 
later  than  3  years  before  the  original 


long-term  measure  was  to  have  been 
implemented.  The  measures  must  be 
adequate  to  produce  emissions 
reductions  sufficient,  in  conjunction 
with  other  approved  plan  provisions,  to 
achieve  the  periodic  emissions 
reductions  and  to  attain  the  ozone 
NAAQS  by  the  applicable  dates.  If  the 
Administrator  determines  that  the 
extreme  area  has  failed  to  achieve  an 
emissions  reductions  requirement  set 
forth  in  section  182  (b)(1)  or  (c)(2)  and 
that  such  failure  is  due  in  whole  or  part 
to  an  inability  to  fully  implement 
provisions  (related  to  new  technologies) 
described  in  section  182(e)  (1  through  4) 
and  approved  pursuant  to  section 
182(e)(5).  the  Administrator  will  require 
the  State  to  implement  the  contingency 
measures  to  the  extent  necessary  to 
ensure  compliance  with  the  emissions 
reduction  requirements  of  section  182 
(b)(1)  and  (c)(2).  The  EPA  will  set  a 
schedule  for  implementing  contingency 
measures  upon  making  a  finding  of 
failure  to  meet  a  milestone. 

(g)  Milestone  failures  (economic 
incentive  programs).  Under  section 
182(g)(5).  if  the  State  fails  to  submit  a 
compliance  demonstration  for  any 
extreme  area  as  required  by  section 
182(g)(2),  or  if  the  area  has  not  met  an 
applicable  milestone  as  required  by 
section  182(g)(1),  the  State  shall  submit 
a  plan  revision  to  implement  an 
economic  incentive  program  (as 
described  in  section  182(g)(4))  within  9 
months  of  such  failure.  The  EPA  urges 
the  State  in  this  instance  to  initiate  the 
development  of  an  economic  incentive 
program  as  soon  as  it  can  reasonably 
define  the  objectives  and  scope  of  an 
appropriate  program,  without  waiting 
until  such  a  failure  occurs.  The  EPA 
belives  that  early  initiation  is  important 
so  as  to  allow  for  sufficient  time  to 
develop,  implement,  and  evaluate  the 
effectiveness  of  the  program.  Economic 
incentive  programs  are  discussed  in 
more  detail  in  section  III.H.3. 

7.  Nonclassifiable  Nonattainment  Areas 

(a)  General.  Nonclassified  ozone 
areas  consist  of  transitional, 
submarginal,  incomplete/no  data  areas. 
An  area  is  considered  transitional  under 
section  185  if  it  was  designated 
nonattainment  both  prior  to  enactment 
and  (pursuant  to  section  107(d)(1)(C))  at 
the  time  of  enactment,  and  did  not 
violate  the  primary  NAAQS  for  ozone 
over  the  3-year  period  1987-1989  (i.e., 
measured  equal  to  or  less  than  1.0 
exceedances  per  year  based  on  a  full  set 
of  quality-assured  data  from  a  properly 
sited  monitor(s)).  Submarginal  areas  fall 
into  one  of  two  categories  that  arise 
under  the  provisions  of  the  1990  CA.AA 
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This  situation  exists  due  to  the 
adjustment  for  missing  or  incomplete 
data  when  calculating  expected 
exceedances.  The  first  category 
(Category  I)  consists  of  areas  presently 
designated  nonattamment  that  are 
violating  the  ozone  standard.  The 
second  category'  (Category  II)  consists  of 
areas  designated  attainment  at 
enactment  that  are  violating  the  ozone 
standard.  Finally,  if  an  area  retained  its 
nonattainment  designation  at  enactment 
(under  section  107(d)(1)(C))  but 
adequate  data  are  not  availat)le  to 
indicate  whether  one  or  more  violations 
of  the  standards  have  occurred,  the  area 
is  considered  an  incomplete  data  or  no 
data  area. 

Section  185A  specifically  exempts 
transitional  areas  from  subpart  2 
requirements  until  December  31.  1991. 
However,  the  CAAA  are  silent  on 
whether  such  areas  should  be  exempt 
from  subpart  1  requirements  as  welt. 
The  CAA  provide  no  specific  guidance 
for  submarginal  and  incomplete/no  data 
areas  concerning  applicable 
requirements  for  these  categories. 
Subpart  1  contains  general  SIP  planning 
requirements,  and  EPA  believes  that 
subpart  2  is  not  applicable  to 
submarginal  and  incomplete/no  data 
areas.  Nevertheless,  because  these 
areas  are  designated  nonattainment. 
some  aspects  of  subpart  1  necessarily 
apply.  The  EPA's  interpretation  of  the 
section  172(c)  requirements  for  these 
areas  is  given  below.  Under  section 
172(b),  applicable  revisions  to  the  SIP 
are  due  3  years  from  designation  under 
section  107(d). 

(1)  RACT/ Reasonably  available 
control  measures  [R.A  CM) — ( i ) 
Transitional  areas.  To  satisfy  section 
172(c)(1),  transitional  areas  (section 
185A)  that  continued  to  show  no 
violations  as  of  December  31.  1991  must 
ensure,  at  a  minimum,  that  any 
deficiencies  regarding  enforceability  of 
an  existing  rule  are  corrected.  While 
section  185A  exem.pts  transitional  areas 
from  all  Subpart  2  requirements  until 
December  31.  1991.  and  that  exemption 
continues  until  the  area  is  redesignated 
to  attainment  (assuming  the  area 
satisfactorily  demonstrated  attuinm.ent 
by  December  31.  1991),  States  should  be 
aware  that  in  order  to  be  redesignated 
to  attainment  such  areas  must  correct 
any  RACT  deficiencies  regarding 
enforceability. 

(li)  Incomplete/no  data  areas.  Since  it 
is  not  known  whether  these  areas  are 
violating  the  standard  or  not,  it  is  EPAs 
position  that  requinng  RACT  corrections 
is  unreasonable.  However,  like 
transitional  areas,  incomplete/no  data 
areas  must  correct  any  RACT 


deficiencies  regarding  enforceability  of 

existing  rules  in  order  to  be 
redesignated  to  attainment. 

(iii)  Sub-margina!  areas.  Since  it  is 
known  that  sub-marginal  areas  are 
violating  the  standard  (only  their  design 
value  is  lower  than  the  threshold  for 
which  an  area  can  be  classified),  it  is 
EPA's  position  that  such  areas  must 
make  the  same  RACT  corrections  (if 
pre\iously  required)  as  marginal  areas. 
Like  marginal  areas,  sub-marginal  areas 
are  exceeding  the  ozone  standard  and 
therefore  should  apply  the  same  level  of 
RACT  as  was  required  before 
enactment.  Under  section  172(b),  these 
RACT  corrections  must  be  included  in 
the  SIP  revision  due  November  15, 1993. 
However,  to  the  extent  an  area  is 
subsequently  reclassified  to  one  of  the 
nonattainment  classifications  in  Table  1 
of  section  181,  it  will  be  subject  to  the 
time  schedule  of  subpart  2. 

(2)  Attainment  demonstration.  Section 
182(a)(4)  specifically  exempts  marginal 
areas  from  any  attainment 
demonstration  requirement.  Since 
m.arginal  areas  are  exempt  from  this 
requirement,  it  would  be  unreasonable 
to  apply  this  requirement  to  an  area  that 
was  either  not  violating  the  standard  or 
recorded  a  design  value  so  low  as  to  be 
unclassifiable.  Therefore.  EPA  will 
presume  that  the  existing  SIP 
requirements  and  any  existing  and 
future  Federal  requirements  (e.g.,  the 
title  II  rules)  wil  be  sufficient  to  provide 
for  attainment  in  these  areas. 

(3)  RFP.  A  reasonable  further  progress 
requirement  assumes  a  long 
nonattainment  period  or  a  large  amount 
of  reductions  required  to  attain.  Because 
a  transitional,  submarginal,  or 
incomplete  data  area  is  or  is  likely  to  be 
already  in  or  near  attainment,  EPA  will 
treat  a'siP  that  includes  NSR  and  RACT 
corrections  (if  needed)  coupled  with 
Federal  measures  as  meeting  the  RFP 
requirement. 

(4)  Emissions  inventory.  An  emissions 
inventory  is  specifically  required  under 
section  172(c)(3).  and  is  not  lied  to  an 
area's  proximity  to  attainment. 
Moreover,  even  if  these  areas  are 
already  attaining  or  near  attainment, 
they  will  need  such  an  inventory  to 
develop  an  approvable  maintenance 
plan  under  section  175A. 

(5)  .\'SR.  Like  the  emissions  inventory 
requirement,  the  NSR  requirement  is  not 
tied  to  an  area's  proximity  to  attainment 
and  therefore  exempting  a 
nonattainment  area  from  NSR 
requirements  would  clearly  violate  the 
Statute.  Furthermore,  the  new  NSR 
program  is  one  of  the  CA.^A's  major 
bulwarks  against  farther  deterioration  of 
the  Nation's  air  quality.  Therefore,  all 


nonattainment  areas,  including 
submarginal,  transitional  and 
incomplete/no  data  areas,  are  required 
to  adopt  NSR  programs  meeting  the 
requirements  of  section  173,  as 
amended. 

(6)  Monitoring.  Section  172  (b)  and  (c) 
explicitly  states  that  nonattainment 
areas  must  meet  the  "applicable" 
monitoring  requirements  of  section 
110(a)(2). 

(7)  Contingency  measures.  Since 
submarginal  and  incomplete/no  data 
areas  generally  present  less  serious 
ozone  problems  than  marginal  areas, 
which  are  expressly  exempted  from  the 
requirement  for  contingency  measures 
under  section  182(a),  contingency 
measures  are  not  likely  to  be  necessary 
to  assure  attainment  for  these  areas, 
EPA  believes  it  appropriate  not  to  apply 
the  requirement  for  contingency 
measures  for  these  areas  under  a  de 
minimis  approach.  The  approach  is 
authorized  by  Alabama  Power  v.  Castle, 
636  F.2d  323.  360-61.  404-05  (DC  Circuit 
1980),  which  held  that  EPA  may  exempt 
de  minimis  actions  from  a  statutory 
requirement  when  the  burdens  of 
regulation  would  yield  little  or  no  value. 

(8)  Attainment  dates  for 
nonclassifiable  areas.  Section  172(a)(2) 
requires  an  attainment  date  of  no  later 
than  5  years  from  an  area's  designation 
as  nonattainment.  For  areas  designated 
nonattainment  under  section 
107(d)(l)(C)(i)  (pre-enactment 
nonattainment  areas),  the  attainment 
date  is  November  15. 1995.  For  newly 
designated  areas,  the  attainment  date 
will  be  5  years  from  the  effective  date  of 
the  nonattainment  designation.  For 
submarginal  and  incomplete/no  data 
areas  that  fail  to  attain  in  5  years,  EPA 
is  considering  one  or  more  of  the 
following  options  in  enforcing  a  5-year 
attainment  date  for  nonclassifiable 
areas: 

(i)  If  an  area  fails  to  attain  5  years 
from  designation,  the  area  would  be 
bump>ed  up  to  marginal  or  a 
classification  commensurate  with  the 
area's  design  value  if  the  design  value  is 
at  least  0.121  ppm. 

(ii)  If  an  area  fails  to  attain  5  years 
from  designation  either  due  to 
incomplete/no  data  or  a  submarginal 
design  value,  the  area  retains  its  status 
but  EPA  will  tighten  subpart  1 
requirements.  This  could  include  further 
RACT  measures,  or  possibly  a  basic  I/M 
program. 

The  following  sections  further  discuss 
the  applicability  of  the  Act's 
requirements  to  each  of  the  three  types 
of  nonclassifiable  areas. 
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(b)  Transitional.  A  transitional  area 
will  have  to  meet  the  requirements 
described  below. 

(1)  Section  185 A  requirements.  The 
Administrator  announced  in  the 
November  6, 1991  Federal  Register 
which  ozone  nonattainment  areas  did 
not  violate  the  NAAQS  during  the  36- 
month  period  from  January  1. 1987  to 
December  31. 1989.  For  such  areas,  the 
requirements  under  subpart  2  (of  title  I 
part  D),  including  any  RACT  fix-up 
obligations,  were  suspended  until 
December  31,  1991.  By  June  30, 1992,  the 
Administrator  will  determine  on  the 
basis  of  the  area's  average  number  of 
exceedances  whether  the  area  had  in 
fact  attained  the  NAAQS  for  ozone  by 
December  31, 1991.  Where  the 
Administrator  determines  that  the  area 
attained  the  NAAQS,  the  State  must 
submit  a  maintenance  plan  for  the  area 
within  12  months  of  such  determination. 
In  addition,  the  other  four  redesignation 
requirements  under  section  107(d)(3)(E) 
must  be  met.  including  RACT  fix-ups 
regarding  enforceability. 

(2)  Redesignation  of  transitional 
areas.  The  State  must  submit  complete 
monitoring  data  for  the  transitional  area 
that  supports  redesignation  to 
attainment  (i.e.,  showing  no  measured 
violations  during  the  36-month  period 
from  January  1, 1989,  to  December  31. 
1991)  in  sufficient  time  for  the 
Administrator  to  make  a  finding  of 
attainment  and  to  promulgate  such 
finding  by  June  30, 1992.  If  the 
Administrator  finds  the  area  has 
attained,  the  State  must  submit  a 
maintenance  plan  within  1  year  of  the 
finding  along  with  documentation  to 
support  the  conclusion  that  the 
redesignation  requirements  under 
section  107(d)(3)(E)  have  been  met.  For  a 
discussion  of  the  specific  State  actions 
required  in  order  to  satisfy  the  five 
redesignation  requirements,  see 
"Redesignations"  under  section  in.H.5 
of  this  document. 

(3)  NSR.  By  November  15, 1992,  all 
nonattainment  areas,  including 
transitional  areas  that  have  failed  to 
attain,  must  submit  rules  to  implement 
the  new  part  D  NSR  requirements  under 
section  173.*  In  the  meantime,  the 


existing  part  D  NSR  requirements  will 
remain  in  effect  until  the  area  is 
redesignated  to  attainment,  at  which 
time  the  PSD  requirements  of  part  C  will 
apply.  If  the  area  does  not  have  an 
approved  part  D  plan  for  NSR  permitting 
and  it  issues  a  permit  for  a  major 
stationary  source  or  major  modification 
in  the  transitional  area  during  the 
interim  period  before  redesignation,  the 
State  permit  should  comply  with  the 
requirements  in  40  CFR  part  51. 
appendix  S. 

(4)  Failure  to  attain.  If  a  transitional 
area  violates  the  NAAQS  during  the  3- 
year  period  from  January  1, 1989  to 
December  31. 1991.  then  it  shall  be 
classified  in  accordance  with  Table  1. 
section  181(a).  Upon  classification,  the 
area  shall  continue  to  be  subject  to  the 
general  requirements  under  subpart  1 
not  addressed  in  subpart  2.  and  those 
specific  provisions  under  subpart  2 
appropriate  to  the  area's  classification 
that  would  have  applied  had  the  area 
been  so  classified  at  the  time  of  the 
notice  of  other  nonattainment  areas' 
initial  classifications  under  section 
181(a)(3).  For  example,  such  an  area 
would  need  to  submit  RACT  fix-up 
requirements  of  section  182(a)(2)(A) 
within  8  months  of  classification.  The 
Administrator  may.  however,  adjust  any 
applicable  deadlines  (other  than 
attainment  dates)  to  the  extent  that  such 
adjustment  is  necessary  or  appropriate 
to  ensure  consistency  among  the 
required  submissions. 

If  complete  monitoring  data  reveal 
that  a  transitional  area  is  violating  the 
standard  but  its  design  value  is  less  than 
0.121  ppm  ' — below  the  design  value 
ranges  in  Table  1  (section  181[al)— then 
the  area  will  be  considered  submarginal. 
Refer  to  the  category  below  entitled 
"Submarginal." 

(c)  Submarginal—  (1)  Category  I— 
(Previously  designated  nonattainment). 
If  the  area's  average  expected 
exceedance  rate  was  more  than  1.0 
during  the  3-year  period  1987-1989,  it  is 
violating  the  standard.  However,  if  the 
area's  design  value  was  less  than  0.121 
ppm,  below  the  threshold  for  which  it 


'  If  a  transitional  area  has  not  recorded  any 
violations  by  December  31. 1991.  and  is  in  the 
process  of  developing  a  maintenance  plan  per 
section  185A.  then  EPA  may  not  require 
nonattainment  NSR  rule*.  However,  these  areas 
must  continue  to  apply  their  existing  NSR  program 
or  comply  with  the  .NSR  permitting  requirements  of 
40  CFR  part  SI.  appendix  S.  Prior  to  redesignation. 
these  areas  also  must  adopt  and  be  prepared  to 
impiement  ■  permitting  program  that  satisfies  the 
requirements  of  part  C  and  EPA  s  regulations 
implementing  the  PSD  program.  Areas  should 
consider  the  need  for  offsets  under  the  part  C 
program  to  Insure  that  new  sources  do  not  ~c«um  or 


contribute"  to  an  increase  in  pollutant  levels  that 
would  take  the  area  out  of  compliance.  If  the  area  is 
found  to  be  out  of  compliance  and  the  statutory 
deadlines  for  adopting  amended  part  D  permitting 
rules  for  the  pollutant  in  question  have  passed.  EPA 
may  impose  a  construction  ban  pursuant  to  section 
113(a)|5)  until  such  time  as  the  area  adopts  a  part  D 
program  satisfying  the  NSR  requirements  of  the 
CAAA. 

»  Readers  are  reminded  that  for  purposes  of 
determining  exceedances.  an  exceedance  is  a  daily 
1-hour  maximum  which  is  equal  to  or  greater  than 
0.125.  In  order  to  be  classified  under  Table  1  soction 
lSl(a)(l).  a  design  value  must  t>e  equal  to  or  greater 
than  IZI. 


can  be  classifipd  as  marsina!.  fhr  area  is 
submarginal. 

(2)  Category  11— (Sew  nonattainment 
areas).  Category  II  areas  are  those  areas 
designated  unclassified/attainment  on 
the  date  of  enactment,  but  with  an 
average  expected  exceedance  rate  more 
than  1.0  during  the  3-year  period  1987- 
1989.  These  areas  are  violating  the 
standard,  yet  their  design  values  were 
less  than  0.121  ppm.  below  the  threshold 
for  which  they  can  be  classified  as 
marginal  under  Table  1  section  181(1), 
The  EPA  also  describes  such  areas  as 
submarginal. 

(3)  Requirements.  As  discussed  above, 
all  nonattainment  areas,  including 
submarginal  areas,  are  subject  to 
several  of  the  requirements  in  subpart  1. 
Specifically,  section  172(b)  requires  a 
SIP  revision  within  3  years  of 
designation  that  must  meet  several 
requirements,  in  particular,  NSR. 

If  a  State  submits  a  request  for 
redesignation  to  attainment,  then  a 
proper  and  adequate  maintenance  plan, 
as  defined  in  section  107(d)(1)(E),  must 
be  submitted. 

(4)  Failure  to  attain.  If,  at  some  time  in 
the  future  (before  the  area  has 
demonstrated  that  it  has  met  the  five 
requirements  for  redesignation  under 
section  107(d)(3)(E)).  a  submarginal  area 
violates  the  NAAQS  and  the  design 
value  is  equal  to  or  exceeds  0.121  ppm,  it 
is  EPA's  position  that  the  area  will  at 
that  time  be  classified  under  Table  1. 
section  181(a),  according  to  its  design 
value. 

Once  classified,  the  area  will  continue 
to  be  subject  to  those  subpart  1 
requirements  not  addressed  in  subpart  2 
and  the  specific  provisions  of  subpart  2 
determined  by  its  classification.  Under 
section  182(i),  these  provisions  apply  as 
if  the  area  had  been  so  classified  at 
enactment,  except  the  EPA  may  adjust 
any  applicable  deadlines  (other  than 
attainment  dates)  to  the  extent 
necessary  or  appropriate  to  assure 
consistency  among  the  required 
submissions. 

(5)  NSR.  By  November  15, 1992,  all 
ozone  nonattainment  areas,  including 
submarginal  areas  (both  Category  I  and 
Category  II)  must  submit  rules  in 
approvable  form  to  EPA  to  implement 
the  new  NSR  requirements  under 
section  173.  In  the  meantime,  the 
existing  part  D  NSR  requirements 
remain  in  effect. 

If  a  submarginal  area  does  not  have 
an  approved  part  D  NSR  permitting 
program,  and  the  State  wishes  to  issue  a 
permit  for  a  major  stationary  source  or 
major  modification  in  that  area,  the 
State  permit  must  comply  with  the 
requirements  of  40  CFR  part  51, 
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appendix  S,  until  the  State  adopts  the 
necessary  part  D  NSR  provisions. 

(6)  Redesignation  to  attainment.  In 
order  to  be  redesignated  to  attamment. 
the  State  must  demonstrate  that  the  five 
redesignation  requirements  (i-v)  under 
section  107(d)(3!(E)  have  been  met.  See 
section  III.H.5.  which  descnnes  the 
specific  actions  that  will  determine 
compliance  with  each  of  these 
requirements. 

(d)  Incomplete  data  or  n.-,  da: a — f1] 
Rpqujrements.  As  discussed  above  in 
the  Introduction,  all  nonattainment 
areas,  including  incomplete  ddta  or  no 
data  areas,  are  subject  to  the 
requirements  in  subpart  1,  Specifically, 
section  172(b)  requires  a  SIP  revision 
vMthm  3  years  of  designation. 

If  a  State  submits  a  request  for 
redesignation  to  attainment,  then  a 
proper  and  adequate  maintenance  plan, 
as  defined  in  section  107(d)(1)(E).  must 
be  submitted  The  discussion  under 
"Redesignation"  in  section  III.H.5  of  this 
preamble  describes  the  specific  actions 
that  will  determine  compliance  with 
each  of  these  requirements. 

(2)  NSR.  By  November  15, 1992.  all 
ozone  nonattainment  areas,  including 
incomplete  or  no  data  areas,  must 
submit  rules  to  implement  the  new  NSR 
requirements  of  sections  172(c)(5)  and 
173.  In  the  meantime,  the  existing  part  D 
NSR  requirements  remain  in  effect.  If 
the  area  does  not  have  an  approved  part 
D  NSR  permitting  program,  and  the 
State  issues  a  permit  for  a  major 
stationary  source  or  major  modification 
in  the  area,  the  State  permitting  program 
should  comply  with  the  requirements  in 
40  CFR  part  51   appendix  S,  until  the 
new  part  D  NSR  requirements  become 
effective. 

8.  Transport  Areas 

Section  176A  allows  the 
Administrator  to  establish  a  transport 
region  covering  multiple  States 
whenever  interstate  transport  of 
pollutants  contributes  significantly  to 
violations  of  the  NAAQS.  Section  184(a) 
specifically  created  at  enactment,  by 
operation  cf  law.  an  ozone  transport 
region  comprising  the  States  of 
Connecticut.  Delaware,  Maine. 
Maryland,  Massachusetts.  New 
Hampshire.  New  Jersey.  New  York, 
F^ennsylvania.  Rhode  Island,  and 
Vermont,  and  the  CMSA  that  includes 
the  District  of  Columbia.  Section  184(b) 
contains  the  specific  requirements  for 
States  in  the  ozone  transport  region(s). 

(a)  Specific  requirements.  States 
within  ozone  transport  regions  must 
revise  their  SIP's  to  include  specific 
measures  by  November  15.  1992  in  the 
case  of  the  region  established  by  section 
184(a),  or  within  9  months  of  inclusion  m 


a  transport  region  in  the  case  of  a  Siatc 
subsequently  included  in  a  transport 
region  under  section  176A.  The 
discussion  here  will  focus  on  the  region 
established  under  section  184(a).  and, 
for  convenience,  that  region  will  be 
fpfprred  to  as  the  Northeast  transport 
region  or  just  the  transport  region.  If 
other  ozone  transport  regions  are 
established  under  section  176A.  States 
in  these  regions  must  also  adopt  and 
implement  the  specific  controls 
discussed  below. 

(1)  Enhanced  l/M.  A  State  within  the 
transport  region  must  adopt  a  program 
pursuant  to  section  184(b)(1)(A)  meeting 
the  requirements  of  section  182(c)(3), 
"Enhanced  Vehicle  Inspection  and 
Maintenance  Program."  for  any  MSA  (or 
portion  of  an  MSA)  within  the  State  that 
has  a  population  of  100,000  or  more.  The 
Act  does  not  address  the  census  year  for 
this  population;  EPA  believes  the  year  of 
enactment  (1990)  is  the  correct  year  to 
use  in  this  case. 

(2]  RACTon  VOC sources.  Each  State 
in  a  transport  region  must  adopt  VOC 
RACT  regulations  for  sources  located 
within  that  portion  of  the  State  included 
in  a  transport  region. '°  Under  section 
184(b)(1)(B).  the  RACT  rules  that  apply 
to  sources  for  which  a  CTG  was  issued 
before  or  after  enactment  must  be 
submitted  by  November  15, 1992. 

Section  184(b)(1)(B)  specifies  that  the 
State  must  submit  by  November  15, 
1992,  a  plan  containing  RACT  rules  for 
sources  covered  by  a  CTG  issued  after 
enactment.  However,  many  past- 
enactment  CTC's  will  not  be  issued  by 
November  15.  1992;  indeed.  Congress  did 
not  contemplate  that  all  would  be  issued 
until  November  15, 1993  (see  section 
183(a)).  For  that  reason  it  would  be 
impossible  for  a  State  to  submit  actual 
RACT  rules  reflecting  consideration  of 
the  post-enactment  CTC's  by  November 
15, 1992.  Therefore,  in  order  to  meet  the 
submittal  requirement,  the  State  must 
submit  an  enforceable  commitment  to 
adopt  and  implement  RACT  rules  for 
sources  covered  by  CTC's  issued  after 


'°  Section  176A(a)(2)  provides  a  process  for 
modifying  the  boundanea  of  a  transport  region. 
However.  EPA  will  not  allow  a  delay  in  the 
adoption  of  measures  under  section  184(b)  due  to  a 
Stale  request  to  exclude  a  portion  of  the  State  from 
the  transport  region.  The  EPA  expects  the  States 
within  a  transport  region  and  the  transport 
commission  to  consider  requests  for  deletion  of 
areas  quickly  so  as  to  minimize  the  uncertainty 
Slates  may  have  regarding  plan  submittals  due  2 
years  from  enactment  (for  the  Northeast  transport 
region)  or  9  months  after  subsequent  inclusion  of  an 
area  and  transport  region.  Although  section  184(b) 
does  not  specifically  discuss  how  much  less  than 
the  entire  State  can  be  subject  to  the  requirements. 
EPA  interprets  section  17BA  as  establishing  a 
process  whereby  a  protion  of  a  State  can  be 
removed  from  the  region  and  exempted  from  the 
requirements 


enactment  in  accordance  with  the 
schedules  contained  in  each  of  the 
CTC's.  The  CTG  document  in  Appendix 
E  lists  the  11  CTG's  EPA  plans  tc  issue 
under  section  183.  The  States  should 
refer  to  that  document. 

Furthermore,  section  184(b)(2) 
provides  that  VOC  sources  with  the 
potential  to  emit  at  least  50  tons  per 
year  are  effectively  subject  to  the 
moderate  area  requirements.  Therefore. 
EPA  believes  that  the  schedule  for 
submitting  and  implementing  these 
RACT  rules  should  be  consistent  with 
the  requirements  of  section  182(b)(2) 
which  requires  submittal  by  November 
15, 1992  and  implementation  no  later 
than  May  31. 1995. 

(3)  NSR  for  VOC  sources.  Since 
section  184(b)(2)  requires  that  stationary 
sources  of  VOC  having  the  potential  to 
emit  at  least  50  tons  per  year  shall  be 
considered  major  sources  and  subject  to 
the  same  requirements  that  apply  to 
major  sources  in  ozone  areas  classified 
as  moderate  (section  182[b]),  the  State 
must  also  adopt  rules  to  apply  the  part  D 
NSR  permitting  provisions  ' '  for  ozone 
statewide,  unless  a  portion  of  the  State 
has  been  excluded  from  the  transport 
region  under  section  176A(2).  These 
rules,  which  are  due  by  November  15, 
1992.  include  requirements  that  a  new  or 
modified  major  stationary  source  will 
apply  controls  representing  LAER.  and 
that  the  source  will  obtain  an  emissions 
offset  prior  to  operation.  The  emissions 
offset  is  based  on  the  ratio  of  actual 
emissions  reductions  of  VOC  to  total 
allowable  increases  in  emissions  that 
would  result  from  construction  and 
operation  of  the  source.  In  this  case,  the 
required  ratio  is  at  least  1.15  to  1  (the 
ratio  applicable  to  moderate  ozone 
areas).  If  should  be  noted  that  in  these 
areas  classified  as  serious  or  higher,  a 
higher  offset  ratio  would  apply.  Stale 
rules  must  ensure  that  the  offsets 
obtained  for  a  new  or  modified 
stationary  source  will  be  consistent  with 
any  State  or  regional  attainment 
strategies.  All  NSR  requirements  of  part 
D  must  be  met  for  permit  issuance. 

In  nonattainment  areas  within  the 
transport  region,  offsets  must  generally 
be  obtained  from  the  nonattainment 
area  where  the  source  wishes  to  locate 
except  as  allowed  by  section  173(c)  of 
the  amended  Act.  Section  173(c)  allows 
offsets  from  other  nonattainment  areas 
if  the  area  has  equal  or  higher 
nonattainment  classification  than  the 
area  where  the  source  is  located,  and 
emissions  from  such  other  area 
contribute  to  a  violation  of  the  standard 


'  ■  Sec  section  UtC  for  a  complete  discussion  of 
the  NSR  provisions. 
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in  the  nonattainment  area  in  which  the 
new  source  is  located.  For  attainment  • 
areas  within  the  transport  region, 
guidance  for  location  of  offsetting 
emissions  at  40  CFK  part  51.  appendix  S, 
should  be  followed.  Appendix  S 
specifies  that  emissions  offsets  for  VOC 
may  be  obtained  from  sources  located 
anywhere  within  the  broad  vicinity  of 
the  proposed  new  source.  Generally, 
VOC  offsets  may  be  obtained  if  within 
the  same  Aw  Quality  Control  Region 
(.•\QCR)  as  the  new  source  or  from  other 
areas  that  may  be  contributing  to  the 
ozone  problem  at  the  proposed  new 
source  location.  It  is  desirable  to  obtain 
offsets  from  sources  located  as  close  to 
the  proposed  new  source  site  as 
possible.  If  the  proposed  offsets  would 
be  from  sources  located  at  greater 
distances  from  the  new  source,  the 
reviewing  authority  should  increase  the 
ratio  of  the  required  offsets  and  require 
a  showing  that  nearby  offsets  were 
investigated  and  reasonable  alternatives 
were  not  available. 

The  PSD  provisions  of  part  C  {as  well 
as  the  nonattainm.ent  provisions 
discussed  above)  continue  to  apply  to 
stationary  sources  in  the  areas 
designated  attainment  or  unclassifiable 
that  are  within  the  ozone  transport 
region.  Title  I  does  not  exempt  these 
sources  from  the  PSD  requirements. 
Likewise,  the  major  stationary  source 
thresholds  defined  in  the  PSD  rules 
continue  to  apply  when  determining  PSD 
applicability. 

(4)  Gasoline  vapor  recovery.  Section 
184(b)(2)  requires  the  Administrator  to 
complete  a  study  identifying  control 
measures  capable  of  achieving 
emissions  reductions  comparable  to 
those  achievable  through  vehicle 
refueling  controls  contained  in  section 
182(b)(3)  by  November  15, 1993.  All 
areas  within  a  transport  region  are  then 
required,  within  1  year  of  completion  of 
this  study,  to  adopt  and  submit  as  an 
SIP  revision  the  comparable  measures  or 
the  section  182(b)(3)  Stage  II  vapor 
recovery  measures.  However,  pursuant 
to  section  182(b)(3),  ozone 
nonattainment  areas  classified  as 
moderate  or  above  must  adopt  and 
submit  Stage  II  rules  by  November  15, 
1992.  Although  moderate  nonattainment 
areas  that  are  located  within  an  ozone 
transport  region  may  become  exempt 
from  the  section  182(b)(3)  requirement 
due  to  the  adoption  of  onboard 
regulations  (see  section  202[al[6])  such 
areas  will  remain  subject  to  the 
t.'ansport  requirement  of  section 
184(b)(2).  The  exemption  and  waiver 
provision  of  section  202(a)(6)  applies 
only  to  the  section  182(b)(3)  Stage  II 
requirement,  not  to  he  the  requirement 


of  section  184(b)(2)  to  adopt  Stage  II  or 
measures  identified  as  achieving 
equivalent  reductions.  The  transport 
provision  is  a  separate  requirement  that 
focuses  not  on  Stage  II.  but  on  means  to 
get  reductions  equivalent  to  what  would 
be  achieved  under  section  182(b)(3). 

(b)  Other  requirements.  The  transport 
region  or  portions  thereof  may  also  be 
subject  to  additional  control 
requirements  resulting  from 
recommendations  from  the  transport 
commission  under  section  184(c).  If  EPA 
approves  a  recommendation  from  the 
commission  submitted  under  section 
184(c),  EPA  will  issue  a  finding  that  the 
SIP  for  the  appropriate  State(s)  is 
inadequate  and  must  be  revised  within  1 
year  to  incorporate  the 
recommendations  of  the  transport 
commission. 

Each  ozone  nonattainment  area 
located  within  the  transport  region  is 
still  subject  to  the  applicable 
requirements  for  a  demonstration  of 
attainment  under  section  182  (b)(1)(A) 
and  (c)(2).  The  EPA  realizes  that  in  some 
cases  certain  demonstrations  will  be 
complicated  by  the  RFP  requirements 
and  attairunent  deadlines  that  apply  to 
areas  of  different  classifications.'*  For 
example,  a  moderate  area  located 
within  the  transport  region  is  still 
subject  to  the  6-year  attainment 
deadline  and  the  section  182(b)(2)(A) 
requirement  to  provide  annual  emissions 
reductions  in  its  plan  to  attain  by  the 
deadline.  However,  this  area  is  (at  least, 
presumptively)  being  affected  by 
transport  from  another  area(s]  and  is,  as 
well,  possibly  affecting  other  areas, 
itself  If  the  "other"  areas  that  are 
affecting  air  quality  levels  in  this 
moderate  area  are  classified  as  serious 
or  severe,  those  areas  will  be  reducing 
their  emissions  over  a  longer  time  frame 
in  order  to  attain  the  standard.  That  is. 
these  "other"  areas  could  still  be  having 
significant  effects  on  the  moderate  area 
at  the  time  when  the  moderate  area 
must  demonstrate  attainment. 

As  discussed  within  the  context  of 
demonstrations  for  moderate  areas,  EPA 
believes  that  this  situation  is  somewhat 
analogous  to  the  situations  addressed  in 
section  182(h)  for  RTA's  and  in  section 
182(j)  for  multi-State  ozone 
nonattainment  areas.  In  these  cases,  the 
1990  CAAA  recognize  that  at  some 
point,  an  area  being  affected  by 
emissions  from  another  area(s)  may  not 
be  able  to  achieve  sufficient  emissions 


'•  The  discussion  here  regarding  areas  w.ii.in  an 
existing  transport  region  also  applies  to  areas  that 
are  impacted  by  ozone  and  precursor  transport  but 
are  not  yet  in  transport  regions.  Therefore,  much  of 
this  discussion  also  occurs  under  section  Ill.A.3.tb) 
for  moderate  areas. 


reductions  on  its  own  to  demonstrate 
attainment.  In  these  cases,  the  area  is 
relieved  from  certain  requirements  in 
the  CAAA  that  would  require  additional 
controls.  There  is  no  explicit  recognition 
in  the  CA.'\.'\  of  this  occurring  in  other 
situations. 

In  general,  two  situations  exist  m 
which  an  area  might  be  subject  to 
additional  emissions  reductions 
requirements  related  to  the 
demonstration  of  attainment.  In  the  first, 
an  area  might  be  receiving  such  high 
levels  of  transport  that  even  if  it  reduced 
its  emissions  dramatically  [e.g..  totally 
eliminated  its  own  emissions),  the 
incoming  ozone  and  precursors  would 
be  high  enough  to  continue  to  cause 
violations  of  the  standard  beyond  the 
applicable  attainment  date.  In  the 
second  situation,  the  area  might  be  able 
to  achieve  additional  reductions 
(beyond  those  required  under  section 
182).  but  even  where  those  additional 
reductions  could  be  achieved  to 
demonstrate  attainment,  the  question 
arises  whether  it  is  equitable  to  requirs 
those  reductions  or  to  allow  more  time 
for  the  reductions  in  the  "upwind"  area 
to  take  place.  As  described  above. 
however,  the  statute  provides  no 
express  relief  for  these  situations.  Thus. 
where  the  demonstration  of  attainment 
is  complicated  by  transport  between 
two  areas  of  different  classifications,  the 
State  is  still  responsible  for  developing 
and  submitting  demonstrations  which 
show  that  the  standard  will  be  attained 
by  the  applicable  date.  In  other  words, 
the  State  must  provide  for  sufficient 
emissions  reductions  on  a  schedule  that 
will  ensure  attainment  in  its  moderate 
area,  for  example,  within  6  years  after 
enactment.  The  EPA  believes  that  the 
wording  in  section  182(b)(l)(A)(i) 
requires  the  State  to  develop  a  plan 
providing  such  emissions  reductions. 
The  area  does  not  have  the  option  of 
requesting  to  be  reclassified  to  the  next 
higher  classification. 

At  this  time.  EPA  is  not  sure  to  what 
degree  the  situation  described  above  is 
likely  to  occur  or  know  of  any  real  cases 
where  this  will  be  a  problem.  If  such  a 
situation  were  to  occur.  EPA  intends  to 
look  at  the  facts  specific  to  that  area. 
Considerations  would  include  the 
results  of  the  area's  attainment  analyses 
along  with  any  region-wide  modeling 
results  in  evaluating  available  SIP 
approval  options.  When  such  areas 
develop  the  demonstration  of  attainment 
due  in  November  1994,  they  should 
provide  a  comprehensive  assessment  of 
the  impacts  of  all  control  measures 
being  implemented  in  both  the  local  and 
upwind  areas.  States  should  clearly 
show  the  extent  to  which  the  downwind 
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area  is  dependent  on  upwind  strategies 
while  fullv  meeting  its  own  requirements 
associated  with  its  classification. 

9  Multi-State  Ozone  Nonattainment 
Areas 

Section  182{j)  defines  a  "multi-State 
ozone  nonattainment  area"  as  a  single 

ozone  nonattainment  area  that  covers 
more  than  one  State.  Section  1821j){l) 
(A)  and  (B)  set  certain  requirements  for 
such  areas.  First,  each  State  in  a  multi- 
State  ozone  nonattainment  area  must 
take  all  reasonable  steps  to  coordinate 
the  implementation  of  the  required 
revisions  to  SIPs  for  the  given 
nonattainment  area  (section 
182(j)(l)(A)).  Next,  section  182(j)(l){B) 
requires  the  States  to  use  photochemical 
grid  modeling  or  any  other  equally 
effective  analytical  method  approved  by 
EP.A  for  demonstrating  attainment.  The 
EPA  IS  prevented  by  section  182(j)  from 
approving  any  SIP  revision  submitted 
under  that  section  if  a  State  has  failed  to 
meet  the  above  requirements. 

A  State  within  a  multi-State  ozone 
nonattainment  area  that  fails  to  provide 
a  demonstration  of  attainment  for  that 
State's  portion  of  the  area  is  allowed  by 
section  182{j)(2)  to  petition  EPA  to 
determine  whether  such  State  could 
have  demonstrated  attainment  but  for 
the  failure  of  one  or  more  States  in  the 
area  to  adequately  implement  the 
required  measures  under  section  182  for 
the  given  area.  If  EPA  so  finds,  then  the 
sanctions  provisions  under  section  179 
shall  not  apply  to  the  State  whose 
failure  to  make  an  adequate  attainment 
demonstration  was  due  to  failure  by 
other  States  to  implement  section  182 
measures. 

Pursuant  to  section  182(j)(l)(A).  FSA 
is  calling  on  each  multi-State  ozone 
nonattainment  area  to  develop  a  joint 
work  plan  as  evidence  of  early 
cooperation  and  integration.  The  work 
plan  must  include  a  schedule  for 
developing  the  emissions  inventories, 
the  15  percent  progress  requirement  SIP 
revision  (if  applicable),  the  3  percent  per 
year  progress  requirement  SIP  revision 
(if  applicable),  and  the  attainment 
demonstration  for  the  entire  multi-State 
area.  Each  State  within  a  multi-State 
ozone  nonattainment  area  is  responsible 
for  meeting  all  the  requirements  relevant 
to  the  given  area. 

Marginal  multi-State  ozone 
nonattainment  areas  are  excluded  from 
undertaking  photochemical  grid 
modeling  for  submittal  in  attainment 
demonstrations  by  section  182(a)(4), 
which  excludes  any  marginal  area  from 
the  requirement  to  submit  attainment 
demonstrations,  (The  EPA  believes  that 
the  section  182(a)(4)  exemption 
supersedes  the  applicability  of  the  nulti 


State  area  modeling  requirement  for 
marginal  areas.) 

Moderate  and  above  multi-State 
ozone  nonattainment  areas  must  submit 
attainment  demonstrations  which  use 
photochemical  grid  modeling  (or 
equivalent).  This  section  182(j)(l)(B) 
requirement  can  be  met  through 
application  of  EPA  approved  modeling 
techniques  for  SIP  revisions  as 
recommended  in  the  current  version  of 
EPA's  "Guideline  on  Air  Quality  Models 
(Revised)."  The  Urban  Airshed  Model  is 
recommended  for  modeling  applications 
involving  entire  urban  areas.  Care 
should  be  taken  to  coordinate  strategies 
and  assumptions  in  a  modeled  area  with 
those  in  other,  nearby  modeled  areas  in 
order  to  ensure  that  consistent,  plausible 
strategies  are  developed. 

Section  182(j)  requires  States  in  which 
a  moderate  multi-State  nonattainment 
area  occurs  to  use  photochemical  grid 
model  to  demonstrate  that  prescribed 
controls  are  sufficient  to  attain  the 
NAAQS.  The  section  is  silent 
concerning  the  timing  for  such  an 
analysis.  However,  one  of  the 
distinctions  between  section  lB2(b)  and 
section  182(c)  is  that  serious  areas  (for 
which  grid  models  are  required)  are 
given  an  extra  year  (until  November 
1994  instead  of  November  1993)  to 
submit  a  SIP  reflecting  an  attainment 
demonstration.  This  is  in  recognition  of 
the  time  required  to  gather  data  to 
support  to  perform  a  grid  modeling 
analysis.  Thus,  a  reading  of  section  182 
(b).  (c),  and  (j)  implies  that  the 
requirement  that  multi-State  moderate 
nonattainment  areas  perform  grid 
modeling  effectively  extends  for  1  year 
(from  November  1993  to  November 
1994),  the  deadline  for  moderate  multi- 
State  areas  to  submit  a  SIP  containing 
an  attainment  demonstration.  Stated 
differently,  the  requirement  for  grid 
modeling  imposed  on  multi-State 
moderate  areas  by  section  182(j) 
supersedes  the  requirement  to  have  the 
November  1993  SIP  transmittal  contain 
an  attainment  demonstration.  Instead, 
for  practical  reasons,  the  requirement 
imposed  by  section  182(j)  implies  a  need 
for  a  November  1994  SIP  revision 
reflecting  provisions  needed  to  attain 
the  NAAQS  as  determined  through  a 
grid  modeling  analysis. 

The  effect  of  this  interpretation  of 
section  182  (b)  (c)  and  (j)  is  that  the 
timing  for  SIP  submittals  in  moderate 
inter-State  nonattainment  areas  is 
identical  to  that  in  serious 
nonattainment  areas.  That  is,  a  SIP 
revision  providing  for  15  percent 
reduction  m  VOC  emissions  from  1990 
through  1996  is  due  by  November  1993. 
A  second  SIP  revision  containing 
necessary  provisions  to  demonstrate 


attainment  of  the  NAAQS  is  due  in 
November  1994. 

B.  Carbon  Monoxide 

The  1990  CAAA  create  a  new 
classification  structure  for  CO 
nonattainment  areas  based  on  the 
severity  of  the  nonattainment  problem. 
For  each  area  classified  under  this 
section,  the  attainment  date  shall  be  as 
expeditious  as  practicable,  but  no  later 
than  the  date  in  the  following  table.  The 
classification  scheme  is  as  follows: 


Area 
classif)catx>n 

Destgn  value, 
ppm 

standard 

attainment 

date 

Moderate 

9.1-16.4  ppm... 

16  5  and 

Serious 

1995 

above 

2000 

As  provided  in  part  D  subpart  3, 
Emission  Inventories,  rules  for  I/M,  NSR 
rules  for  areas  with  a  design  value 
greater  than  12.7  ppm,  and  certain  other 
planning  or  control  measures  are 
required  within  2  years  after  enactment 
(November  15, 1992)  for  both  previously 
and  newly  designated  nonattainment 
areas.  If  an  area's  boundaries  are 
subject  to  adjustment  under  section 
107(d)(4)(A)(iv)  (for  serious  CO  areas), 
final  designation  may  be  promulgated  as 
late  as  14  months  after  enactment,  or 
March  1992— just  8  months  before  major 
rules  (e.g.,  I/M,  NSR)  and  the  emission 
inventory  must  be  submitted.  These 
nonattainment  areas  should  not  delay 
their  adoption  of  rules  or  preparation  of 
inventories  while  the  boundary 
determinations  are  proceeding.  Rather, 
EPA  believes  these  areas  should  be 
prepared  to  readily  adopt  rules  and 
complete  their  emission  inventories  for 
the  entire  MSA/CMSA,  should  it  be 
concluded  that  the  nonattainment 
boundaries  will  be  the  MSA/CMSA.  The 
EPA  will  require  those  submittals,  which 
are  due  by  November  15, 1992,  to 
address  the  entire  nonattainment  area. 
In  addition  to  the  two  classifications, 
some  nonattainment  areas  do  not  fit  into 
the  classification  scheme  and  are 
nonclassified  areas.  The  CO  section  will 
describe  the  requirements  for  all  areas 
(moderate  and  serious  and  the  special 
classifications)  in  much  the  same  way 
as  the  1990  CAAA  describes  the 
requirements.  The  requirements  are 
additive  (i.e.,  a  serious  area  has  to  meet 
all  moderate  requirements  and  all 
serious  requirements,  etc.). 
Requirements  discussed  for  moderate 
areas  will  be  repeated  for  serious  areas 
only  if  the  requirements  are  different. 
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1.  Moderate  Areas  12.7  ppm  and  Below 

(a)  Emission  inventory.  Section 
187(a)(1)  requires  moderate  CO  areas  to 
submit  by  November  15. 1992,  "a 
comprehensive,  accurate,  current 
inventory  of  actual  emissions  from  all 
sources,  as  described  in  section 
:  "2(c)(3).'"  Draft  base  year  inventories 
must  be  submitted  between  January  1, 
and  May  1. 1992.  The  inventory  is 
defined  as  the  base  year  inventory  and 
is  a  "current  inventory."  The  EPA 
interprets  the  requirement  that  the 
inventory  be  "current"  to  mean  that  it  be 
an  inventory  for  1990  (year  of 
enactment).  The  inventory  is  to  address 
actual  CO  emissions  during  the  peak  CO 
season  for  the  area  (generally  the  winter 
m.onths).  All  stationary  point,  area, 
highway/nonhighway  mobile,  and  OCS 
sources  (if  any)  are  to  be  included  in  the 
compilation. 

As  one  of  the  first  steps  in  developing 
the  base  year  inventory,  the  States  are 
to  prepare  an  IPP,  which  is  due  in  final 
form  to  EPA  by  October  1, 1991.  The  IPP 
should  include  a  brief  statement  of  how 
the  State  intends  to  develop,  document, 
and  submit  its  inventory.  Another  early 
step  in  the  inventory  development 
process  is  preparing  the  point  source 
portion  of  the  base  year  inventory. 
L'pdated  guidance  for  preparing 
emission  inventories  was  issued  in  May 
1991;  however,  the  point  source  portion 
13  essentially  the  same  as  it  was  for  the 
post-1987  SIP'S.  Thus.  States  should 
have  already  begun  gathering  data  on 
point  source  emissions.  States  are 
encouraged  to  submit  the  point  source 
portion  of  the  inventory  to  EPA  as  early 
as  possible. 

States  that  have  fully  completed 
portions  of  their  base  year  inventories 
for  1987, 1988.  or  1989  may  request  EPA 
approval  to  update  these  portions. 
Otherwise,  States  will  have  to  prepare  a 
completely  new  1990  base-year 
inventory.  Guidance  on  the  procedure  to 
request  an  update  was  provided  in  May 
1991  ( 'Procedures  for  te  Preparation  of 
Emission  Inventories  for  Carbon 
Monoxide  and  Precursors  of  Ozone, 
Volume  I  [Revisedl").  However,  for 
purposes  of  accuracy  and  compliance 
with  the  goals  of  the  1990  CAAA,  EPA 
encourages  all  areas  to  prepare  new 
1990  base-year  inventories  even  if  they 
already  assembled  base-year 
inventories  for  1987/1988/1989. 

The  EPA  issued  an  updated  version  of 
MOBILE4,  its  mobile  source  emissions 
estimation  model,  in  July  1991.  The 
updated  version  is  MOBILE4.1,  and  it 
replaces  and  supersedes  its  predecessor. 
States,  except  for  California,  are 
required  to  use  M0BILE4.1  in 
determining  highway  mobile-source 


emissions  for  all  of  their  base-year 
emissions  inventories  under  the  Act. 
California  should  consult  with  EPA 
Region  IX  in  determining  which  mobile 
model  to  use.  The  majority  of  the 
enhancements  in  the  revised  model  are 
internal  to  the  model  and  do  not  directly 
affect  the  use  for  base-year  inventory 
emission  factor  generation  purposes. 
The  reader  should  refer  to  EPA's 
"Emission  Inventory  Requirements  for 
Carbon  Monoxide  State  Implementation 
Plans"  for  more  information. 

The  July  1991  guidance  also  contains 
information  related  to  some  area  and 
off-highway  mobile  source  categories 
that  may  significantly  affect  how 
emissions  are  to  be  determined.  For 
these  categories  (railroads  and  aircraft). 
States  must  use  the  new  methodology 
and  develop  new  emission  estimates. 
The  States  will  also  be  required  to 
develop  new  1990  base-year  inventories 
for  highway  mobile  sources  that  account 
for  fleet  turnover,  road  construction 
resulting  in  changes  in  VMT  patterns, 
and  changes  in  speed  limits.  The  new 
1991  guidance  on  M0BILE4.1  and  off- 
highway  mobile  sources  guidance  on 
VMT  should  be  consulted  for  additional 
detail. 

The  EPA  guidance  should  also  be 
consulted  for  information  on  how  to 
account  for  rule  effectiveness  when 
calculating  emissions  from  stationary 
sources  of  CO.  Rule  effectiveness  is  a 
measure  of  the  ability  of  a  regulatory 
program  to  achieve  all  the  emission 
reductions  that  could  be  achieved  by  full 
compliance  with  the  program  by  all 
sources  at  all  times.  For  the  purpose  of 
base-year  inventories  under  the  1990 
CAAA,  EPA  will  allow  the  use  of  an  80 
percent  default  value  but  will  also  give 
States  the  option  to  derive  local 
category-specific  rule  effectiveness 
factors  within  some  tightly  prescribed 
guidelines  discussed  in  the  guidance. 

Finally,  the  reader  should  refer  to 
section  ilI.B.6  for  additional  information 
related  to  base  year  inventories  for 
multi-State  nonattainment  areas. 

By  meeting  the  specific  inventory 
requirements  discussed  above,  the  State 
will  also  satisfy  the  general  inventory 
requirements  of  section  172(c)(3). 

(b)  I/M  corrections.  Section  187(a)(4) 
requires  States  with  moderate  CO 
nonattainment  areas  that  already 
include  I/M  programs  or  that  were 
required  by  the  pre-1990  Act  to  include 
I/M  programs  in  their  SIP's.  to  submit  to 
EPA  immediately  upon  enactment  any 
revisions  necessary  to  provide  for  a 
program  no  less  stringent  than  that 
required  prior  to  enactment  or 
committed  to  in  the  SIP  in  effect  at  the 
time  of  enactment,  whichever  is  more 


stringent.  Requirements  for  these  I/M 
programs  are  contained  in  section 
182(a)(2)(B).  This  section  requires  EP.A 
to  review,  revise,  update,  and  republish 
in  the  Federal  Register  within  1  year  of 
enactment,  the  gaidance  for  I/M 
programs  required  by  the  Act,  taking 
into  consideration  the  Administrator's 
investigations  and  audits  of  such 
programs.  In  short,  the  moderate  areas 
must  maintain  existing  I/.M  programs 
and  make  corrections  to  those  programs 
to  meet  existing  I/M  policy;  when 
updated  policy  is  published,  these  areas 
must  submit  revisions  to  address  any 
revised  guidance. 

More  specifically,  section  182(a)(2)(B) 
requires  States  to  meet  the  basic  I/M 
performance  standard  that  has  been  in 
effect  since  1977.  That  performance 
standard  is  based  on  a  'model "  program 
design  consisting  of  a  centralized 
progam  that  annually  tests  tailpipe 
emissions  on  all  light-duty  vehicles 
using  emission  standards  for  1981  and 
later  model  vehicles  of  1.2  percent  CO 
and  220  ppm  HC  and  20  percent 
stringency  for  pre-1981  vehicles.  A 
compliance  rate  of  100  percent  and  a 
waiver  rate  of  zero  percent  are  assumed. 
States  must  demonstrate  an  emission 
reduction  for  the  I/M  program  included 
in  the  SIP  that  is  at  least  as  great  as  that 
produced  by  the  "model"  basic  program 
(or  the  program  aheady  included  in  the 
SIP.  whichever  is  greater),  using  the 
most  current  available  version  of  EPA's 
m.obile  source  emission  model.  The  I/M 
programs  are  required  in  the  urbanized 
area  portions,  as  defined  by  the  Bureau 
of  the  Census,  of  the  nonattainment 
area. 

The  EPA  expects  to  issue  the  policy 
for  I/M  areas  in  the  near  future.  When 
published,  the  policy  will  state  the  date 
when  such  programs  are  to  be 
implemented.  The  EPA  intends  to  allow 
all  areas  ample  time  to  adopt  and 
submit  required  I/M  programs,  including 
I/M  corrections  under  section  187(a)(4). 
States  that  have  both  basic  and 
enhanced  I/M  areas  may  opt  to 
implement  enhanced  programs  in  all 
affected  urbanized  areas,  States  which 
are  only  required  to  implement  basic 
programs  must  submit  SIP  revisions  for 
1/M  program,  addressing  any  revised 
policy.  The  guidance  will  cover  the 
elements  of  the  SIP  revision. 

As  mandated  by  section  202(m),  the 
Administrator  will  promulgate 
regulations  requiring  manufacturers  to 
install  diagnostic  systems  on  all  new 
light-duty  vehicles  and  light-duty  trucks. 
The  purpose  ofihese  systems  is  to 
identify  and  track  emissions-related 
systems  deterioration  or  malfunction. 
According  to  section  202(m)(3).  within  2 
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years  of  EPA's  promulgating  regulations 
requiring  States  to  do  so,  all  States  with 
I/M  programs  must  amend  their  SIP  to 
provide  for  inspection  of  these  onboard 
diagnostics  systems,  The  EPA  will  issue 
revised  I/M  guidance  which  addresses 
onboard  diagnostic  inspections. 

(c)  Periodic  inventory-  According  to 
section  187(a)(5),  moderate  CO 
nonattainment  areas  are  required  to 
submit  periodic  inventories  starting  by 
September  30,  1995,  and  then  every  3  " 
years  thereafter  until  the  area  is 
redesignated  to  attainment.  The  periodic 
inventory  shall  meet  the  same 
requirements  as  the  base  year  inventory. 
Additional  guidance  is  available  on 
inventory  procedures  (see  section 

III  A.2.(a)), 

By  meeting  the  specific  periodic 
inventory  requirements  discussed 
above,  the  State  will  also  satisfy  the 
general  periodic  inventory  requirements 
of  section  172(c)(3), 

(d)  Attainment  demonstration.  No 
attainment  demonstration  is  required  for 
moderate  CO  areas  when  the  CO  design 
value  is  12.7  ppm  or  below. 

(e!  Oxygenated  fuels — (1)  Schedule. 
Section  211{m)  requires  that  SIP 
revisions  containing  oxygenated  fuel 
requirements  be  submitted  to  EPA  in 
adopted  form  by  any  State  containing 
all  or  part  of  a  nonattainment  area  for 
CO  with  a  design  value  of  9.5  ppm  or 
above  based  on  1988  and  1989  data. 
Section  187(b)  of  the  Act  calls  for  SIP 
revisions  to  implement  oxygenated 
gasoline  requirements  in  certain  CO 
nonattainment  areas  within  2  years  of 
enactment.  Because  section  211(m)  is 
more  detailed  than  section  187(bl  and 
applies  to  a  greater  number  of  CO 
.  nonattainment  areas,  the  substantive 
requirements  of  section  211(m)  should 
be  followed  in  preparing  SIP  revisions. 
The  design  value  is  to  be  calculated 
according  to  the  most  recent 
interpretation  methodology  issued  by 
the  Adm.inistrator  prior  to  November  15. 
1990,  which  is  contained  in  June  18,  1990 
memorandum  from  William  Laxton, 
Director,  Technical  Support  Division,  to 
the  Regional  Division  Directors.  The 
statute  provides  that  States  with  areas 
having  design  values  of  9  5  ppm  or 
above  for  any  2-year  period  after  1989, 
e.g..  1990  and  1991.  have  18  months  after 
such  2-year  period  or  designation  as 
nonattainment,  whichever  is  later,  to 
submit  a  SIP  revision  meeting  the 
requirements  of  this  section. 

The  revision  must  require  that  any 
gasoline  sold  or  dispensed  by  retailers 
and  wholesale  purchasers/consumers  in 
the  nonattainment  area  must  contain  not 
less  than  2.7  percent  oxygen  by  weight. 
This  oxygen  content  requirement  will 
also  apply  to  gasoline  sold  or  dispensed 


by  refiners  or  marketers  within  the 
larger  of  the  MSA/CMSA  containing  the 
nonattainment  area.  These  gciSi,)i:r,e 
content  requirements  apply  durmE  the 
time  of  the  year  determined  by  the 
Administrator  to  be  when  the  area  is 
prone  to  high  ambient  CO 
concentrations  This  yearly  period  can 
be  expected  to  be  no  less  than  4  months. 
The  EP.'K  issued  proposed  guidance  on 
the  length  of  the  control  periods  on  July 
9  1991  (56  FR  31151). 

States  ma>.  at  their  option,  include 
provisions  for  marketable  oxygen 
credits  in  their  SIP  revisions.  Under  such 
a  program,  gasoline  with  a  higher 
oxygen  content  than  required  could 
offset  gasoline  with  a  lower  oxygen 
content  than  required.  The  EPA  issued 
proposed  guidelines  for  such  marketable 
oxygen  credit  programs  on  July  9,  1991 
(56  FR  31154) 

At  the  request  of  a  State,  EPA  will 
consider  reducing  the  time  period 
required  for  an  oxygenated  gasoline 
program.  The  State  must  demonstrate 
that,  because  of  meteorological 
conditions,  a  reduced  period  will  ensure 
that  there  will  be  no  exceedances  of  the 
CO  air  quality  standard  outside  of  such 
reduced  period.  The  demonstration 
should  include  consideration  of 
meteorological  conditions,  peak  periods 
of  CO  emissions,  and  historical  ambient 
air  quality  data,  including  peak  periods 
of  CO  concentrations.  The 
demonstration  should  use  EPA- 
approved  dispersion  modeling 
techniques. 

For  areas  with  a  design  value  of  9.5 
ppm  or  more  as  of  November  15, 1990 
based  on  1988  and  1989  data,  the 
oxygenated  gasoline  requirements  must 
generally  take  effect  no  later  than 
November  1,  1992.  For  areas  which  have 
a  design  value  of  9.5  ppm  or  greater  for 
any  2-year  period  after  1989,  the 
oxygenated  gasoline  requirements  must 
generally  take  effect  no  later  than 
November  1  of  the  third  year  after  the 
second  year  of  the  applicable  2-year 
period.  In  both  cases,  the  November  1 
date  may  change  based  either  on  EPA's 
determination  of  when  the  area  is  prone 
to  high  ambient  concentrations  of  CO,  or 
on  an  EPA  determination  to  reduce  the 
control  period  based  on  meteorological 
conditions. 

Requirements  for  oxygenated  gasoline 
need  not  apply  to  the  attainment  area 
outside  of  the  CMSA  or  MSA.  However, 
oxygenated  gasoline  requirements  shall 
continue  to  apply  for  nonattainment 
areas  that  EPA  redesignated  as 
attainment,  to  the  extent  needed  to 
maintain  the  CO  standard.  The  revision 
shall  cover  gasoline  offered  for  sale  or 
supply,  dispensed,  transported,  or 
introduced  into  commerce. 


(2)  Waivers.  The  statute  provides  for 
a  waiver  from  oxygenated  gasoline 
requirements  under  certain  conditions 
described  below.  A  waiver  from  the 
oxygenated  gasoline  requirements  may 
be  granted  to  a  State  which 
demonstrates  to  EPA's  satisfaction  that 
using  oxygenated  gasoline  would 
prevent  or  interfere  with  the  attainment 
by  the  area  of  a  NAAQS  or  a  State  or 
local  ambient  air  quality  standard  for 
any  air  pollutant  other  than  CO.  A 
waiver  from  the  oxygenated  gasoline 
requirement  may  similarly  be  granted 
upon  demonstration  by  the  State  to  the 
satisfaction  of  EPA  that  mobile  sources 
of  CO  do  not  contribute  significantly  to 
CO  levels  in  the  area.  Finally.  EPA  may 
waive  for  1  year  the  effective  date  of  the 
requirement  for  oxygenated  gasoline  in 
a  nonattainment  area  upon  petition  from 
any  person  asserting  that  there  is  an 
inadequate  domestic  supply  of.  or 
distribution  capacity  for.  such 
oxygenated  gasoline  or  oxygenate 
additives  necessary  to  meet  the 
requirements,  if  EPA  finds  this  asseriion 
to  be  true.  To  facilitate  EPA  review,  all 
claims  asserted  should  be  demonstrated 
and  documented  in  the  petition.  Upon 
another  petition.  EPA  may  again  delay 
the  effective  date  of  the  requirement  in  a 
nonattainment  area  for  1  additional 
year.  The  EPA  issued  proposed 
guidelines  for  waivers  based  on 
inadequate  domestic  supply  of,  or 
distribution  capacity  for.  oxygenated 
gasoline  or  oxygen  additives  on 
September  3. 1991  (56  FR  43593),  These 
guidelines  discuss  the  contents  of  such 
petitions,  guidelines  for,  and  decisions 
on  such  petitions,  as  well  as  other 
relevant  factors. 

(f)  NSR.  The  part  D  NSR  permit 
requirements  of  section  173  apply  in  CO 
nonattainment  areas.  All  moderate  CO 
nonattainment  areas  with  a  design  value 
of  12.7  ppm  or  less  must  submit 
proposed  part  D  NSR  programs  no  later 
than  November  15, 1993.  The  provisions 
of  these  plans  must  be  developed  in 
accordance  with  the  requirements  of 
sections  172(c)(5)  and  173.  The  major 
stationary  source  threshold  for  all 
moderate  areas  remains  unchanged  at 
100  tons  per  year  of  CO.  If  the  area  does 
not  have  an  approved  part  D  NSR 
permitting  program  and  a  State  wishes 
to  issue  a  permit  for  a  major  stationary 
source  or  major  modification  in  such 
area  during  the  interim  period,  the  State 
permit  should  comply  with  the 
requirements  in  40  CFR  part  51. 
appendix  S.  until  new  NSR  provisions 
are  in  effect. 

(g)  Bump-up  requirements.  According 
to  section  186(b)(2),  moderate  CO 
nonattainment  areas  that  fail  to  attain 
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the  standard  must  be  reclassified  to 
senous  and  are  then  subject  to  the 
senous  area  requirements.  This 
reclassification  process  is  referred  to  as 
bump-up."  The  EPA  must  determine 
w.thin  6  months  after  the  attairjneni 
date  whether  an  area  has  attained  the 
.\.'V'\QS  for  CO.  The  determinatton  of 
attainment  wiil  be  based  on  the  design 
value  for  the  area  as  of  the  attainment 
date.  In  mailing  this  determination.  EPA 
will  use  the  most  recently  available, 
quality-assured  air  quality  data  covenng 
the  appropriate  2-year  period  up  to  and 
including  the  a'tairjnent  date.  If  EPA 
determines  that  an  area  has  not 
attained,  EPA  wil!  publish  a  notice  and 
the  area  will  be  :ecla5sii*'ied  by 
operation  of  law.  .A.s  specified  by 
section  187Un.  the  Administrator  may 
adjust  any  applicable  deadlines  (other 
than  the  attainment  date)  where  such 
deadlines  are  sho^Ti  to  be  infeasible. 

As  provided  in  section  186(a)(4).  up  to 
two  1-year  extensions  of  the  attairunent 
date  can  be  granted  for  an  area  if  the 
State  has  met  all  applicable 
requirements  contained  in  its 
implementation  plan,  and  if  the  NAAQS 
has  been  exceeded  no  more  than  once 
during  the  year  in  which  the  area  was  to 
have  reached  attairunent.  Because  EPA 
will  be  reviewing  available  data  to 
determine  the  attainment  status,  the 
State  should  submit  its  application  for 
this  extension  as  soon  as  the  necessary 
air  quality  data  are  available. 

2.  Moderate  Areas  Above  12.7  ppm 

Unless  otherwise  noted,  all  moderate 
areas  above  12.7  ppm  shall  meet  those 
requirements  applicable  to  moderate 
areas  below  12.7  ppm,  as  well  as  the 
following  requirements. 

(a)  VMT forecasts.  Section 
187(a)(2)(A)  requires  that  States  include 
a  forecast  of  VMT  for  each  year  before 
the  attainment  year  in  the  SIP  revision 
for  CO  submitted  to  EPA  by  November 
1992  under  section  187(aM7).  The  SIP 
revision  must  provide  for  annual 
updates  of  the  forecasts  and  annual 
reports  on  the  extent  to  which  the 
forecasts  were  accurate,  as  well  as 
estimates  of  actual  VMT  in  each  year 
for  which  a  forecast  was  required.  The 
forecast  and  reporting  requirement 
applies  to  each  CO  nonattainment  area 
having  a  design  value  above  12.7  ppm  at 
the  time  of  its  classification.  States 
should  follow  EPA  guidance  on  VMT 
forecasting  to  be  issued  shortly. 

The  first  set  of  forecasts  is  due  with 
the  SIP  revision.  Subsequent  forecasts 
are  to  be  submitted  to  EPA  together  with 
annual  reports.  The  first  forecast  year 
should  begin  with  1993  (the  first 
foreceast  year)  and  should  include  all 
subsequent  years  >ip  to  the  year  of 


attainment.  The  first  annual  report  is 
due  September  1994  and  should  be 
arcompanied  hy  updated  forecasts  of 
1  ,)Q4  and  all  sut^sequent  years  up  to  the 
attainment  year. 

Annual  reports  mu'st  contain  annual 
updates  of  the  VMT  forecasts  and  must 
discuss  the  extent  to  which  such 
forecasts  proved  to  be  accurate.  These 
reports  must  also  contain  estimates  of 
actual  vehicle  miles  traveled  in  each 
year  for  which  a  forecast  was  required 
Recognizing  that  a  certain  amount  of 
statistical  variability  is  present  in  the 
VMT  estimation  process,  EPA  believes 
it  is  appropriate  to  allow  a  margin  of 
error  to  be  apphed  to  VMT  comparisons 
but  that  this  margin  should  be  reduced 
over  time  to  account  for  improvements 
in  VMT  estimation  methodologies. 
Consequently,  EPA  will  allow  a  5 
percent  margin  of  error  for  VMT 
comparisons  made  in  1994,  a  4  percent 
margin  for  comparisons  made  in  1995, 
and  a  3  percent  margin  for  comparisons 
made  in  comparisons  made  in  1994,  1996 
and  later  years.  But  since  each  revised 
forecast  becomes  the  VMT  baseline  for 
triggering  contingency  measures,  the 
application  of  a  margin  of  error  every 
year  could  allow  the  forecasts  to 
increase  without  bound,  without  ever 
triggering  contingencies.  To  avoid  this 
occurrence,  EPA  believes  it  is 
appropriate  to  limit  cumulative  VMT 
growth  to  no  more  than  5  percent  above 
the  VMT  forecast  used  as  the  basis  for 
the  area's  attainment  demonstration. 

If  estimated  actual  VMT  or  an 
updated  forecast  exceeds  the  most 
recent  prior  forecast  by  more  than  the 
margin  of  error  allowed  for  a  particular 
year,  and/or  if  estimated  actual  VMT  or 
forecasted  VMT  exceeds  the  cumulative 
5  percent  cap  above  the  attainment 
demonstration  forecast,  contingency 
measures  will  be  triggered  in  the 
nonattainment  area.  These  contingency 
measures  are  to  be  adopted  and 
enforceable  in  the  SIP. 

(b)  Contingency  measures.  Section 
187(a)(3)  requires  areas  with  design 
values  above  12.7  ppm  to  implement 
contingency  measures  if  any  estimate  of 
actual  VMT  in  the  nonattainment  area, 
or  any  updated  forecast  of  VMT 
contained  in  an  annual  report  for  any 
year  prior  to  attainment,  exceeds  the 
number  predicted  in  the  most  recent 
VMT  forecast.  Contingency  measures 
must  €dso  be  implemented  if  the  area 
fails  to  attain  the  NAAQS  for  CO  by  the 
attainment  date,  unless  it  is  granted  an 
extension.  For  CO  area  with  design 
values  at  or  below  12.7  ppm, 
contingency  measures  are  needed  to 
satisfy  the  provisions  under  section 
172(c)(9)  and  are  due  by  November  15. 
1993,  as  set  by  EPA  under  section  172(b) 


These  provisions  require  contingency 
measures  to  be  implemented  in  the 
event  that  an  area  fails  to  attain  by  the 
applicable  attainment  date.  All 
contingency  measures  for  CO  areas  with 
design  values  above  12.7  ppm  must  be 
adopted  and  enforceable  and  submitted 
to  EPA  by  November  15,  1992,  as  set  by 
EPA  under  section  172(b).  This  is  the 
date  by  which  the  State  must  submit  to 
ElPA  the  CO  SIP  with  demonstrations  of 
attainment  for  moderate  areas  having  a 
design  value  at  or  above  12.7  ppm. 
These  contingency  requirements  for 
SlP's  supersede  the  contingency 
requirements  contained  in  the  1982 
ozone  and  CO  SIP  guidance,  48  FR  7182 
(January  21,  19811. 

The  1990  CAAA  do  not  specify  how 
many  contingency  measures  are  needed 
or  the  magnitude  of  emission  reductions 
(or  VMT  reductions]  they  must  provide. 
The  EPA  believes  that  for  serious 
nonattainment  areas,  a  logical 
contingency  measure  for  failure  to  attain 
by  the  attainment  date  would  be  the 
adoption  of  a  requirement  for  a 
minimum  3.1  percent  oxygen  content  of 
gasoline  subject  to  the  waiver 
provisions  in  section  211(m)l3).  This 
sug^sested  contingency  measure  parallels 
the  requirement  under  section  211(m)(7) 
for  serious  areas  which  fail  to  attain  the 
CO  NAAQS  to  adopt  and  implement  an 
oxygenated  fuels  program  of  at  least  3.1 
percent.  For  senous  areas  that  fail  to 
meet  rate  of  progress  requirements,  for 
moderate  areas  that  fail  to  attain  by  the 
attainment  date,  and  for  all  areas  that 
exceed  a  VMT  forecast.  States  may 
select  contingency  measures  for  the 
reduction  of  CO  emissions. 

The  EPA  believes  that  for  exceedance 
of  a  VMT  forecast,  one  appropnate 
choice  of  contingency  measures  would 
be  to  provide  for  the  implementation  of 
sufficient  VNfT  reductions  or  emissions 
reductions  to  counteract  the  effect  of  1 
year's  growth  in  VMT  while  the  State 
revised  its  SIP  (including  VMT 
projections)  to  provide  for  attainment  by 
the  applicable  date.  These  measures 
may  offset  either  the  excess  VMT  in  the 
nonattainment  area  or  the  additional  CO 
emissions  in  the  area  that  are 
attributable  to  the  additional  VMT 
Since  EPA  will  require  the  State  to 
revise  its  SIP  within  1  year  of  finding 
that  VMT  levels  are  exceeding  forecasts 
considering  the  tolerance  discussed 
earlier,  the  contingency  measures  should 
be  capable  of  reducing  V\!T  or  resultant 
emissions  by  an  amount  equal  to  the 
projected  annual  growth  rate  for  V\fT. 
In  other  words,  if  V^fT  is  expected  to 
increase  at  a  rate  of  2  percent  per  year. 
the  contingency  measures  under  this 
alternative  should  be  capable  of 
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reducing  future  VMT  (or  offsetting  WiT 
growth)  by  2  percent. 

As  discussed  above  for  ozime  areas, 
EP.A  Interprets  t.he  requirement  for 
contingency  measures  to  "take  effect 
without  further  action  by  the  State  or 
the  Administrator"  to  mean  that  no 
further  rulemaking  activities  by  the 
State  or  EP.^  would  be  needed  to 
implement  the  measures.  Certain 
actions,  such  as  notification  of  sources, 
modification  of  permits,  etc..  would 
probably  be  needed  before  a  measure 
could  be  implemented  effectively.  States 
must  show  that  their  contingency 
measures  can  be  implemented  with 
minimal  further  action  on  their  part  and 
with  no  additional  rulemaking  actions. 

(c)  Spena!  rule  on  TCM's  for  Denver. 
The  requirements  of  section  187(a)(2)(B) 
have  the  same  effect  as  sections 
182(d)(1)(A)  and  lB7[b)(2),  discussed 
below  in  section  III.B.3,(b)  fTCM's 
equivalent  to  severe  ozone  TCM's). 
Readers  are  referred  to  that  discussion 
for  a  description  of  this  requirement. 

(d)  Enhanced  I'M.  Section  187(a)(6) 
requires  moderate  or  above  CO 
nonnttamment  areas  with  a  design  value 
greater  than  12.7  ppm  to  implement 
enhanced  I/M  programs  in  urbanized 
areas  within  the  nonattainment  areas, 


is  de 


fined  by  the  Bureau  of  Census, 


with  1980  populations  of  200.000  or 
mure.  The  section  requires  that  the  plan 
meet  the  requirements  of  section 
■.82(c)(3),  as  discussed  in  the  section  in 
this  preamble  concerning  enhanced  1/M 
in  serious  and  above  ozone 
nonattainment  areas. 

In  some  cases,  areas  may  have 
become  newly  subject  to  both  basic  and 
enhanced  I/M  requirements  at  the  time 
of  enactment,  with  the  basic  I/M 
requirements  due  shortly  prior  to  the 
deadline  for  submission  of  the  SIP 
revision  providing  for  the  enhanced  I/M 
program.  In  such  cases.  EPA  regards 
enhanced  I/M  requirements  as 
superseding  the  basic  I/M  requirements, 
and  therefore  will  not  require  the 
submission  of  the  basic  I/M 
rpquirements  discussed  previously.  The 
EPA  will,  under  section  182(i).  require 
SIP  revisions  to  provide  for  an  enhanced 
I/M  program  within  2  years  in  arens 
newly  subject  to  enhanced  1  M 
requirements  in  the  future  as  a  result  of 
redesignation  or  reclassification. 

The  SIP'S  for  enhanced  I/M  programs 
are  due  no  later  than  November  15.  1992, 
In  the  event  that  EPA's  enhanced  i/M 
performance  standard  is  not  finalized 
soon  enough  to  provide  sufficient  time 
for  full  SIP  development.  EPA  will  use 
its  authority  under  section  110(k)|4)  to 
conditionally  approve  SIP  submittals 
committing  to  adopt  enforceable. 
enhanced  I/M  programs  consistent  with 


EPA  guidance.  The  guid.inct  will  cover 
the  elements  of  the  SiP. 

If  a  moderate  nonattainment  area  fails 
to  attain  the  CO  standard  by  December 
31,  1995,  and  is  reclassified  to  serious, 
an  enhanced  I/M  program  must  be 
implemented  if  the  area  meets  the 
population  criterion  (urbanized  area 
population,  as  defined  by  the  Census 
Bureau,  of  200,000  or  more).  The  EPA 
will,  under  section  182(i),  require  SIP 
revisions  to  provide  for  an  enhanced 
1/  M  program  within  2  years  of 
redesignation  or  reclassification. 

As  mandated  by  section  202(m).  the 
Administrator  will  promulgate 
regulations  requiring  manufacturers  to 
install  diagnostic  systems  on  all  new 
light-duty  vehicles  and  light-duty  trucks. 
The  purpose  of  these  systems  is  to 
identify  and  track  emissions-related 
systems  deterioration  or  malfunction. 
According  to  section  202{m)(3).  within  2 
years  of  EPA's  promulgating  regulations 
requiring  States  to  do  so.  all  States  with 
I/M  programs  must  amend  their  SIP  to 
provide  for  inspection  of  these  onboard 
diagnostics  systems.  The  EPA  will  issue 
revised  I/M  guidance  which  addresses 
onboard  diagnostic  inspections. 

(e)  Attainment  demonstration.  Section 
187(a)(7),  "Attainment  Demonstration 
and  Specific  Annual  Emission 
Reductions,"  applies  to  CO 
nonattainment  areas  with  a  design  value 
greater  than  12,7  ppm  at  the  time  of 
classification.  A  demonstration  of 
attainment  is  required  by  November  15. 
1992,  and  can  be  met  through 
application  of  a  modeling  analysis, 
following  the  guidance  contained  in  EPA 
"Guideline  on  Air  Quality  Models 
(Revised)." 

The  attainment  demonstration  must 
include  a  SIP  control  strategy,  which  is 
also  due  by  November  15,  1992.  The  SIP 
control  strategy  for  a  given 
nonattainment  area  must  be  designed  to 
ensure  that  the  area  meets  the  specific 
annual  emission  reductions  necessary 
for  reaching  attainment  by  the  deadline. 

(f)  Tracking  plan  implementation  and 
milestone  compliance.  Section  187(a)(2) 
requires  States  containing  CO 
nonattainment  areas  with  design  values 
above  12.7  ppm  to  submit  plans  that 
contain  forecasts  ''  of  VMT  for  each 
year  before  the  year  in  which  the  plan 
projects  attainment.  Subsequently,  the 
States  must  submit  annual  updates  to 
those  forecasts  and  report  on  how 
accurate  the  previous  forecasts  proved 
to  be.  The  annual  reports  containing 
estimates  of  VMT  must  be  preapred  for 
each  year  in  which  a  forecast  was 


' '  Guidance  for  preparing  the  forecasts  of  VMT  ii 
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required.  Contingency  measures, 
developed  in  accordance  with  section 
187(a)(3)  (see  section  III.B.2.(b)),  must  be 
implemented  if  either  the  annual 
estimates  of  actual  VMT  or  any  new 
VMT  forecasts  exceeds  the  earlier 
forecasts  included  in  the  State  plan, 
considering  the  tolerance  discussed 
above.  The  first  annual  reports  for  CO 
areas  (with  design  values  above  12.7 
ppm)  must  be  submitted  to  EPA  within  9 
months  after  the  first  full  calendar  year 
after  the  attainment  demonstration  is 
due  (i.e.,  the  reports  must  be  submitted 
by  September  1994).  These  reports  must 
contain  estimates  of  actual  VMT  in  the 
previous  year,  forecasts  of  VMT  in 
future  years,  and  verification  that 
contingency  measures  are  being 
implemented  if  the  actual  VMT 
estimates  for  the  previous  year  or  any 
new  VMT  forecasts  for  any  year  until 
the  attainment  year  exceed  any  earlier 
forecasts  in  the  State  plan.  The  reports 
must  also  show  that  the  control 
strategies  are  being  implemented  as 
projected  in  the  plan.  The  EPA  wants  to 
use  the  annual  reports  to  ensure  that 
VMT  forecasts  are  consistent  with  VMT 
estimates.  Furthermore,  a  serious  CO 
nonattainment  area  must  demonstrate 
by  March  31, 1996  that  it  has  "achieved 
a  reduction  in  emissions  of  CO 
equivalent  to  the  total  of  the  specific 
annual  emission  reductions  required  by 
December  31, 1995"  (section  187(d)(1)— 
Milestone  Demonstration). 

(g)  NSR.  All  CO  nonattainment  areas 
with  a  design  value  greater  than  12.7 
ppm  part  D  NSR  programs  meeting 
sections  172(c)(5)  and  173  requirements 
not  later  than  November  15, 1992,  in 
accordance  with  section  187(a)(7). 

3.  Serious  Areas 

(a)  Major  stationary  source  definition. 
As  specified  in  section  187(c)(1).  for 
serious  CO  nonattainment  areas  in 
which  stationary  sources  contribute 
significantly  to  CO  levels  (determined 
according  to  guidance  issued  in  the  May 
13. 1991  memorandum  from  William 
Laxton,  Director,  Technical  Support 
Division,  to  Regional  Air  Division 
Directors),  a  SIP  shall  be  submitted  by 
November  15, 1992  that  provides  that  the 
term  "major  stationary  source"  includes 
any  stationary  source  that  emits  or  has 
the  potential  to  emit  50  tons  per  year  or 
more  of  CO.  If  such  determination  is  not 
made  by  EPA  under  section  187(c)(1), 
then  "major  stationary  source"  includes 
any  stationary  source  that  emits  or  has 
the  potential  to  emit  100  tons  per  year  or 
more  of  CO. 

(b)  TCM's  equivalent  to  severe  ozone 
TCM's.  Serious  CO  areas  (and  Denver, 
Colorado)  must  adopt  and  implement 
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enforceable  TCM  s  m  con)unction  with 
other  control  measures  necessary  to 
comply  with  the  periodic  emissions 
reduction  requirements  of  the  1990 
CAAA.  The  TCMs,  which  are  required 
to  offset  any  growth  in  emissions  from 
growth  in  VMT  and  number  of  vehicle 
trips  and  to  achieve  necessary 
reductions  in  mobile  source  emissions, 
are  due  by  November  15. 1992.  States 
should  choose  from  the  list  of  TCM's 
and  other  measures  in  section  108(f). 
These  requirements  are  contained  in 
section  187(b)(2)  for  CO  areas  and 
section  187(a)(2)(B)  for  Denver.  See 
section  III. A. 5. (d)  above  (severe  ozone 
TCM's)  for  a  discussion  of  how  to 
calculate  growth  in  emissions  from 
growth  in  VMT. 

All  senous  CO  areas  covered  by  the 
clean-fuel  vehicle  fleet  program  (except 
for  areas  in  New  York  State,  should  any 
such  area  ultimately  be  bumped  to 
serious),  as  well  as  Denver,  must 
explain  why  any  section  108(f)  measure 
is  not  adopted,  what  proposed  emission 
reduction  measures  will  provide 
comparable  reductions,  or  why  such 
reductions  are  not  necessary  to  attain 
the  CO  NAAQS.  This  requirement  may 
be  met  by  an  attainment  demonstration 
using  EPA  modeling  techniques  that 
shows  the  other  adopted  control 
measures  are  sufficient  to  provide  for 
attainment  by  the  required  date. 

This  requirement  must  be  met  by  any 
serious  CO  area  meeting  the  section  246 
definition  of  "covered  area."  Section  246 
defines  "covered  areas"  as  areas  with  a 
CO  design  value  of  16  ppm  or  greater, 
excluding  those  areas  in  which  mobile 
sources  do  not  contribute  significantly 
to  CO  exceedances.  Of  the  three 
existing  areas  with  CO  design  values 
above  16  ppm.  EPA  anticipates  that  one 
(the  Steubenville.  Ohio  area)  may  be 
able  to  show  that  mobile  sources  do  not 
contribute  significantly  to  CO 
exceedances.  Thus,  at  the  minimum,  this 
requirement  would  apply  to  the  Denver 
and  Los  Angeles  areas.  Areas  that  are 
not  "covered  areas"  are  not  required  by 
this  provision  to  justify  their  rejection  of 
TCM's. 

(c)  Clean-fuel  vehicle  fleet  program. 
Section  246(a)(2)(B)  requires  that  all  CO 
nonattainment  areas  with  1980 
populations  of  250,000  or  more  and 
design  values  of  16.0  ppm  or  higher, 
submit  SIP  revisions  providing  for  clean- 
fuel  vehicle  fleet  programs  by  May  15, 
1994  (42  months  from  enactment). 

The  programs  must  require  a  specified 
percentage  of  fleet  vehicles  in  model 
year  1998  and  thereafter  to  be  clean-fuel 
vehicles  that  use  only  clean  alternative 
fuels  when  operating  in  the  area.  For 
light-duty  vehicles  and  light-duty  trucks, 
the  required  percentage  must  be  30 


percent  in  1998.  50  percent  in  1999.  and 
70  percent  in  2000  and  thereafter.  For 
heavy-duty  trucks,  the  percentage  must 
be  50  percent  in  each  such  year.  Light- 
duty  vehicles  and  light-duty  trucks  in 
fleets  participating  in  this  program  for 
these  model  years  must  also  meet  the 
title  II  clean-fuel  vehicle  standards  for 
model  year  2001.  If  light-duty  vehicles 
and  light-duty  trucks  of  6,000  pounds 
GVWR  or  less  are  not  available  in 
California  before  model  year  2001,  the 
phase-in  schedules  will  be  delayed 
accordingly. 

Some  of  the  major  program 
requirements  include  the  following:  That 
fuel  providers  make  clean  alternative 
fuel  available  to  fleet  operators:  that 
Federal  fleets  (except  certain  vehicles 
certified  by  the  Secretary  of  Defense  as 
needing  an  exemption  based  on  national 
security  grounds)  be  included  in  the 
program:  and  that  credits  consistent 
with  EPA  regulations  due  1  year  from 
enactment  be  issued  for  purchasing 
more  vehicles  than  required,  for 
purchasing  vehicles  that  exceed  the 
established  standards,  or  for  purchasing 
vehicles  prior  to  the  effective  date  of  the 
program.  In  addition,  certain  TCM's  may 
not  apply  to  covered  fleet  vehicles 
consistent  with  EPA  regulations. 

Areas  where  mobile  sources  do  not 
contribute  significantly  to  CO 
exceedances  may  be  able  to  obtain  a 
waiver  from  the  clean-fuel  program.  The 
reader  is  referred  to  the  discussion  in 
this  preamble  that  addresses  guidance 
on  waivers  for  mobile  source  measures, 
section  III.B.7. 

Each  State  subject  to  the  fleet 
program  may  submit  a  SIP  revision  by 
November  15, 1992  consisting  of  fully 
adopted  control  measures  as  a 
substitute  for  all  or  a  portion  of  the 
clean-fuel  vehicle  program  required  by 
section  246.  The  substitute  measures 
must  demonstrate  to  the  satisfaction  of 
the  Administrator  that  the  long-term 
reductions  in  CO  emissions  and  toxic 
substances  are,  at  a  minimum,  equal  to 
those  that  would  be  achieved  under  the 
clean-fuel  vehicle  program  or  the 
percentage  of  the  emissions  reductions 
attributable  to  the  portion  of  the 
program  for  which  the  revision  is  to 
substitute.  Substitute  measures  may  not 
include  any  other  measures  required  by 
the  Act. 

(d)  Milestone  and  attainment  failures 
(economic  incentive  programs). 
Economic  incentives  and  transportation 
control  programs  (as  described  in 
section  182(g)(4))  are  required  for 
serious  areas  under  several  different 
types  of  failure:  Failure  to  submit  a 
milestone  demonstration  (as  defined  in 
section  187(d)(1)).  failure  to  meet  the 
milestone  (section  187(d)(3)),  or  failure 


to  attain  the  standard  by  the  applicable 
attainment  date  (section  187(g]).  In  all 
such  cases,  the  State  shall  submit  a  plan 
revision  with  such  incentives  within  9 
months  of  failure.  The  EPA  urges  such  a 
State  to  initiate  the  development  of  a 
program  of  economic  incentives  and 
transportation  controls  as  soon  as  it  can 
reasonably  define  the  objectives  and 
scope  of  an  appropriate  program, 
without  waiting  until  such  a  failure 
occurs.  The  EPA  believes  that  early 
initiation  is  important  so  as  to  allow  for 
sufficient  time  to  develop,  implement. 
and  evaluate  the  effectiveness  of  the 
program.  Economic  incentive  programs 
are  discussed  in  more  detail  in  section 
III.G.3. 

(e)  Long-term  measures.  The  EPA 
recognizes  that  some  serious  CO 
nonattainment  areas  (and  perhaps  areas 
with  long-term  attainment  dates  for 
other  pollutants)  will  have  such  large 
emissions  reductions  requirements  that 
identifying,  developing,  and  adopting  in 
final  form  the  control  measures  that 
represent  the  areas  preferred  strategy 
for  their  demonstrations  of  attainment 
may  present  an  unreasonable  burden. 
The  EPA  believes  that  these  areas  may 
need  additional  time  to  fully  develop 
and  adopt  certain  "long-term"  measures 
that  would  be  the  preferred  means  to 
reach  attainment.  These  measures 
would  include  those  that  require 
complex  analyses  and  decision  making 
and  coordination  among  a  number  of 
government  agencies. 

The  EPA  intends  to  allow  these  areas 
reasonable  additional  time  to  complete 
full  development  and  adoption  under  the 
following  conditions: 

(1)  The  plan  containing  the 
demonstration  of  attainment  must 
identify  each  measure  for  which 
additional  time  would  be  needed  for  full 
development  and  adoption. 

(2)  The  plan  must  show  that  the  long- 
term  measures  cannot  be  fully 
developed  and  adopted  by  the  submittal 
date  for  the  attainment  demonstration. 

(3)  The  plan  must  contain  an 
enforceable  commitment  by  the  relevant 
agency  that  development  and  adoption 
will  occur  on  an  expeditious  schedule  to 
achieve  specified  emission  reductions 
from  each  long-term  measure  for  each 
year  through  the  attainment  year. 

(4)  The  plan  must  contain  "backstop" 
measures  that  would  be  implemented  to 
achieve  equivalent  emission  reductions 
unless  the  long-term  measure  is  adopted 
on  schedule. 

(5)  The  long-term  measures  must  not 
be  needed  to  meet  any  emission 
reduction  requirement  before  December 
31. 19S5. 
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The  "backstop"  measures  required 
under  condition  4  must  be  submitted 
with  the  1992  attainment  demonstration 
in  fully  adopted  form.  The  "backstop" 
m.easures  must  be  designed  to  go  into 
effect  automatically  on  a  schedule 
sufficient  to  achieve  all  of  the  reductions 
identified  with  each  long-term  measure 
for  each  year  through  the  attainment 
year.  The  "backstop"  measures  may 
represent  broad,  across-the-board 
reductions  in  emissions,  rather  than 
thoroughly  analyzed  and  developed 
control  measures.  For  this  reason,  F.PA 
does  not  anticipate  the  actual 
implementation  of  "backstop"  measures 
in  most  cases,  as  States  will  have  ample 
opportunity  to  submit  SIP  revisions 
incorporating  the  fully  developed  long- 
term  measures  and  deleting  the 
"backstop"  measures  from  the  SIP. 
Additionally,  if  a  long-term  measure 
cannot  be  developed,  then  the  State  has 
the  option  to  submit  a  SIP  revision 
identifying  a  fully  developed  and 
adopted  alternative  measure  to  replace 
the  original  long-term  measure  prior  to 
any  necessary  implementation  of 
"backstop"  measures. 

Thus,  a  State  may  find  that  progress 
can  be  achieved  with  measures  that  are 
fully  developed  by  the  1992  SIP 
submittal  date.  However,  the  State  may 
determine  that  expeditious  attainment 
of  the  NAAQS  is  impossible  unless  the 
SIP  also  includes  measures  which 
cannot  be  fully  developed  until  after  the 
1992  SIP  is  due  In  its  1992  SIP  submittal, 
the  State  must  clearly  describe  each  of 
these  long-term  measures  and  show  that 
each  measure  cannot  be  fully  developed 
and  adopted  until  a  specified  future 
date,  despite  expeditious 
implementation  efforts.  The  1992  SIP 
must  include  with  each  long-term 
measure  an  enforceable  schedule, 
binding  responsible  agencies  to  achieve 
identified  emissions  reductions  from 
each  measure. 

Along  with  these  provisions,  the 
State's  1992  SIP  submittal  must  include 
"backstop"  measures.  The  "backstop" 
measures  must  be  fully  adopted  and 
scheduled  for  implementation  to  achieve 
reductions  equivalent  to  those  assigned 
each  year  by  the  long-term  measures. 
When  each  long-term  measure  is  fully 
developed,  it  must  be  submitted  to  EPA 
as  a  SIP  amendment.  This  amendment 
would  also  propose  deletion  of  the 
associated  "backstops."  The  EPA's 
approval  of  the  long-term  measures 
would  also  rescind  from  the  SIP,  the 
"backstop"  measures. 

4.  "Not  Classified"  Nonattainment 
Areas 

(a)  General.  Nonclassifiable  CO  areas 
consist  of  "not  classified"  areas  The 


EPA  describes  areas  as 


noi  cias-? 


fied- 


if  they  were  designated  no^Ht^>lnm(^nt 
lioth  prior  to  enactment  and  Iparsu^nt  to 
section  107(d)(l)fC]  at  enactment,  and  if 
they  did  not  violate  the  primary  NAAQS 
for  CO  in  either  year  for  the  2-year 
period  1988  through  1989. 

Although  it  seems  clear  that  the  CO- 
specific  requirements  of  subpart  3  of 
part  D  do  not  apply  to  CO  "not 
classified"  areas,  the  1990  CAAA  are 
silent  as  to  how  the  requirements  of 
subpart  1  of  part  D,  which  contains 
general  SIP  planning  requirements  for 
all  designated  nonattainment  areas, 
should  be  interpreted  for  such  CO  areas. 
Nevertheless,  because  these  areas  are 
designated  nonattainment,  some  aspects 
of  subpart  1  necessarily  apply.  The  EPA 
interprets  the  requirements  under 
section  172(c)  for  these  areas  below. 
Applicable  revisions  to  the  SIP  are  due  3 
years  from  designation  under  section 
107(d)  (see  56  FR  56694). 

(1)  RACM.  Reasonably  available 
control  measures  are  required  for  areas 
needing  to  achieve  attainment.  Because 
"not  classified"  areas  may  be  already 
attaining  or  are  presumably  very  near 
attainment,  the  EPA  believes  that 
additional  RACM  controls  beyond  what 
may  already  be  required  in  the  SIP  are 
not  necessary  to  achieve  attainment  and 
are  therefore  not  required. 

(2)  Attainment  demonstration.  Section 
187(a)(7)  specifically  exempts  moderate 
areas  with  design  values  less  than  12.7 
ppm  from  requiring  an  attainment 
demonstration.  Because  these  moderate 
areas  are  exempt  from  this  requirement, 
it  would  seem  unreasonable  to  subject 
this  requirement  to  an  area  that  was  not 
violating  the  standard.  Therefore,  EPA 
will  presume  that  the  existing  SIP 
requirements  and  any  existing  and 
future  Federal  requirements  (e.g.,  the 
title  n  rules)  will  be  sufficient  to  provide 
for  attainment  in  these  areas. 

(3)  RFP.  A  RFP  requirement  assumes  a 
long  nonattainment  period.  The  fact  that 
a  "not  classified"  area  is  already  in  or 
near  attainment  obviates  the  need  for  an 
RFP  requirement. 

(4)  Emissions  inventory.  An  emissions 
inventory  is  specifically  required  under 
this  section  and  is  not  tied  to  an  area's 
proximity  to  attainment.  Moreover,  even 
if  these  areas  are  already  attaining  or 
near  attainment,  they  will  need  such  an 
inventory  to  develop  an  approvable 
maintenance  plan  under  section  175A. 
Therefore,  an  emissions  inventory  must 
be  included  in  the  SIP  revision  due  3 
years  from  designation. 

(5)  NSR.  Like  the  emissions  inventory 
requirement,  the  NSR  requirement  is  not 
tied  to  an  area's  proximity  to 
attainment,  and  therefore  exempting  a 


nonattainment  area  from  the  NSR 
requirements  is  not  allowed  by  the  Act. 
Furthermore,  the  new  NSR  program  is 
one  of  the  Act's  major  bulwarks  for 
preventing  further  deterioration  of  the 
Nation's  air  quality.  Therefore,  all 
nonattainment  areas,  including  "not 
classified"  areas,  are  required  to  adopt 
NSR  programs  meeting  the  requirements 
of  section  173,  as  amended. 

f6)  Monitoring.  Section  172  (b)  and  (c) 
explicitly  states  that  nonattainment 
areas  should  meet  the  "applicable" 
monitoring  requirements  of  section 
110(a)(2). 

(7)  Contingency  measures. 
Contingency  measures  are  not  required 
for  "not  classified"  areas  in  light  of  the 
fact  that  moderate  areas  with  a  design 
value  less  than  12.7  ppm  are  exempt 
from  the  contingency  measures 
requirement. 

(b)  Attainment  dates  for  "not 
classified"  areas.  Section  172(a)(2) 
requires  an  attainment  date  of  no  later 
than  5  years  from  an  area's  designation 
as  nonattainment.  For  areas  designated 
nonattainment  under  section 
107(d)(l)(C)(i)  (pre-enactment 
nonattainment  areas),  the  attainment 
date  is  November  15, 1995.  For  newly 
designated  areas,  the  attainment  date 
will  be  5  years  from  the  effective  date  of 
the  nonattainment  designation.  For 
areas  that  fail  to  attain  in  5  years,  EPA 
is  considering  one  or  more  of  the 
following  actions: 

(1)  If  an  area  fails  to  attain  5  years 
from  designation,  the  area  is  bumped  up 
to  moderate  if  the  area's  design  value  is 
at  least  9.1  ppm. 

(2)  If  an  area  fails  to  attain  5  years 
from  designation  the  area  retfiins  its 
"not  classified  "  status,  but  EPA  will 
tighten  Subpart  1  requirements.  This 
could  include  a  showing  of  enforceable 
rules  or  possibly  a  basic  I/M  program. 

(c)  "Not  classified"  CO  areas. 
Violations  are  determined  by  the 
number  of  nonoverlapping  exceedances 
greater  than  or  equal  to  9.5  ppm  during 
the  2-year  period  1988-1989.  If  the 
number  of  exceedances  in  either  year 
was  greater  than  or  equal  to  2,  the  area 
is  violating  the  CO  NAAQS. 

Once  it  has  been  established  that  the 
area  is  violating  the  standard,  the 
highest  second-highest,  nonoverlapping 
8-hour  measured  value  over  the  2-year 
period  is  the  design  value  for  the  area. 
The  design  value  determines 
classification.  A  CO  area  cannot  be 
classified  submarginal  because  a  design 
value  of  <9.5  ppm  is  not  violating  the 
standard  (i.e.,  there  are  less  than  two 
exceedances  in  each  of  the  2  years),  and 
f>n  area  can  only  be  submarginal  if  it  is 
violating  the  standard. 
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(1)  Requirements.  The  CO  areas 
termed  "not  classified"  are  analogous  to 
ozone  transitional  areas.  The  amended 
Act  does  not  provide  guidance  in 
subpart  3  for  CO  areas  that  fall  into  the 
"not  classined":  category.  However,  all 
nonattainment  areas,  including  "not 
classified"  areas,  are  subject  to  several 
of  the  requirements  in  subpart  1  of  the 
Act  as  discussed  above.  Specifically, 
section  172(b)  requires  a  SIP  revision 
'.vithin  3  years  of  designation.  The  SIP 
revision  must  meet  several 
requirements,  in  particular.  NSR. 
If  a  State  submits  a  request  for 
redesignation  to  attainment,  then  a 
proper  and  adequate  maintenance  plan 
as  defined  in  section  175A,  is  required. 
The  Administrator  announced  in  the 
November  6. 1991  Federal  Register  those 
CO  nonattainment  areas  that  did  not 
violate  the  NAAQS  during  the  24-month 
period  between  January  1. 1988  and 
December  31.1989.  For  such  areas,  the 
requirements  under  subpart  3  do  not 
apply. 

In  order  to  be  redesignated  to 
attainment,  a  "not  classified"  area  must 
provide  documentation  to  support  the 
conclusion  that  the  five  redesignation 
requirements  of  section  107(d)(3)(E) 
have  been  met.  For  a  discussion  of  the 
specific  State  actions  required  for 
satisfying  these  five  redesignation 
requirements,  see  "Redesignations" 
under  section  III.H5  of  this  notice. 

(2)  NSR.  By  November  15. 1993.  all 
such  "not  classified"  areas  must  submit 
rules  to  implement  the  new  part  D  NSR 
permit  requirements  of  sections  172(c)(5) 
and  173  of  the  1990  CAAA.  In  the 
meantime,  all  existing  NSR  rules  will 
remain  in  effect.  If  the  area  does  not 
have  an  approved  part  D  NSR  permitting 
program  and  a  State  wishes  to  issue  a 
permit  for  a  major  stationary  source  or 
major  modification  in  such  area  during 
the  interim  period,  the  State  permitting 
program  should  comply  with  the 
requirements  in  40  CFR  part  51, 
appendix  S.  until  the  new  part  D  NSR 
requirements  become  effective.'* 


"  If  a  "not  classified"  area  has  not  recorded  any 
violations  by  December  31. 1991.  and  is  in  the 
process  of  developing  a  maintenance  plan  per 
section  175A.  then  EPA  may  not  require 
nonattainment  NSR  rules.  However,  these  areas 
must  continue  to  apply  their  existing  NSR  program 
or  comply  with  the  NSR  permitting  requirements  of 
40  CFR  part  51.  appendix  S.  Prior  to  redesignation. 
these  areas  also  must  adopt  and  be  prepared  to 
implement  a  permitting  program  that  satisfies  the 
requirements  of  part  C  and  EPA's  regulations 
implementing  the  PSD  program.  Areas  should 
consider  the  need  for  offsets  under  the  part  C 
program  to  ensure  that  new  sources  do  not  "cause 
or  contribute"  to  an  increase  in  pollutant  levels  that 
would  take  the  area  out  of  compliance.  If  the  area  is 
found  to  be  out  of  compliance  and  the  statutory 
deadlines  for  adopting  amended  part  D  permitting 
rules  for  the  pollutant  in  question  have  passed,  EPA 


(3)  Failure  to  attain.  If  a  "not 
classified"  area  violates  the  NAAQS  at 
some  time  in  the  future,  then  it  will  be 
classified  in  accordance  with  Table  3, 
section  186(2).  Upon  classification,  the 
area  will  continue  to  be  subject  to  the 
requirements  under  subpart  1  and  those 
specific  provisions  under  subpart  3 
appropriate  to  the  classification  that 
would  have  applied  to  the  area  had  it 
been  so  classified  at  the  time  of  the 
notice  under  section  186(a)(2).  Under 
section  187(f).  the  Administrator  may 
adjust  any  applicable  deadlines  (other 
than  attainment  dates)  if  the  deadlines 
are  shown  to  be  infeasible. 

5.  Multi-State  CO  Nonattainment  Areas 

Section  187(e)  defines  a  "multi-State 
CO  nonattainment  area"  as  a  single  CO 
nonattainment  area  that  covers  more 
than  one  State.  Section  187(e)  also 
establishes  certain  requirements  for 
such  areas.  First,  each  State  in  a  multi- 
State  CO  nonattainment  area  must  take 
all  reasonable  steps  to  coordinate  both 
the  SIP  revisions  required  and  the 
implementation  of  SIP's  that  apply  in  the 
given  nonattainment  area.  Section  187(e) 
also  prevents  EPA  from  approving  any 
SIP  revision  submitted  under  this 
section  if  a  State  has  failed  to  meet  the 
above  requirements. 

Finally,  section  187(e)(2)  allows  a 
State  that  fails  to  provide  a 
demonstration  of  attainment  for  that 
State's  portion  of  a  multi-State  CO 
nonattainment  area  to  petition  EPA  to 
make  a  finding  that  such  State  could 
have  demonstrated  attainment,  but  for 
the  failure  of  one  or  more  other  States  in 
the  area  to  adequately  implement 
measures  required  under  section  187  for 
the  given  area.  If  EPA  makes  such  a 
finding,  then  the  sanctions  provisions 
under  section  179  for  failure  to  make  an 
adequate  attainment  demonstration 
shall  not  apply  to  the  State  awarded  the 
finding. 

Pursuant  to  section  187(e)(1),  EPA  is 
calling  on  each  multi-State  CO 
nonattainment  area  to  develop  a  joint 
work  plan  as  evidence  of  early 
cooperation  and  integration.  The  work 
plan  must  include  a  schedule  for 
developing  the  emissions  inventories, 
the  VMT  forecasts,  and  the  attainment 
demonstration  for  the  entire  multi-State 
area.  Each  State  within  a  multi-State  CO 
nonattainment  area  is  responsible  for 
meeting  all  the  requirements  relevant  to 
the  given  area. 

In  order  to  be  sufficient  to  avoid  a 
section  187(e)(2)  finding  of  failure  to 


may  impose  a  contniction  ban  pursuant  to  section 
113(a)(5)  until  such  time  as  the  area  adopts  a  part  D 
program  satisfying  the  NSR  requirements  of  the 
CAAA. 


derr.onstrafe  atlainment.  an  attainment 
demonstration  must  meet  the 
requirements  m  section  \8''{a]{7].  Refer 
to  section  lII.B.3.(e)  for  guidance  on 
developing  attainment  demonstrations. 
Note  that  moderate  multi-State  CO 
nonattainment  areas  with  a  design  value 
of  12.7  ppm  or  lower  at  the  time  of 
classification  are  not  required  to  meet 
the  requirement  of  developing  an 
attainment  demonstration  since  section 
187(a)  excludes  all  such  areas  from  any 
requirement  for  attainment 
demonstrations. 

6.  Areas  With  Significant  Stationary 
Source  Emissions 

Section  187(c)f3]  calls  for  the 
Administrator  to  issue  guidelines  and 
rules  for  determining  whether  stationary 
sources  contribute  significantly  to  CO 
levels  in  an  area.  In  the  case  of  a  serious 
area  in  which  stationary  sources 
contribute  significantly  to  CO  levels, 
section  18"(c)(l)  requires  the  State  to 
revise  the  definition  of  major  stationary 
source  in  that  area  to  include  any 
stationary  source  that  emits,  or  has  the 
potential  to  emit.  50  tons  per  year  or 
more  of  CO 

Guidance  on  the  definition  of  a 
significant  CO  stationary  source  area  is 
available  in  an  EPA  memorandum  dated 
May  13,  1391.  from  William  G.  Laxton, 
Director.  Technical  Support  Division, 
regarding  "Guidance  for  Determining 
Significant  Stationary  Sources  of 
Carbon  Monoxide."  The  guidance 
defines  a  significant  CO  stationary 
source  area  through  the  use  of  the 
results  of  dispersion  modeling  of  one  or 
more  stationary  sources  of  CO  in  the 
area.  The  reader  should  refer  to  that 
guidance  for  further  information. 

7.  Guidance  on  Waivers  for  Mobile 
Source  Measures 

The  waiver  provisions  of  section 
187(c)(2)  provide  the  Administrator  with 
discretionary  authority  to  waive  certain 
mobile  source  requirements  in  both 
moderate  and  serious  CO  nonattainment 
areas  where  mobile  sources  do  not 
contribute  significantly  to  CO  levels  in 
the  area.  Specifically,  the  Administrator 
may  on  a  case-by-case  basis  waive  any 
requirements  that  pertain  to 
transportation  controls.  I/M.  or 
oxygenated  fuels  where  the 
Administrator  determines  by  rule  that 
mobile  source  contribution  is 
convincingly  dcmonsirated  to  be 
insignificant  in  relation  to  the  cause  of 
the  area's  overall  CO  problem.  The  EP.A 
will  only  consider  granting  a  waiver 
from  controls  on  mobile  CO  sources 
under  section  187(c)[2)  if  it  is  clear  that 
mobile  sources  in  the  aggregate  do  not 
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contribute  significantly  to  the  CO 
nonattainment  problem,  and  there  is  a 
SIP  submittal  demonstrating  attainment 
of  the  CO  NA.^QS  by  the  required  date 
without  such  mobile  source  controls. 
This  would  be  m  addition  to  a  showing 
under  section  187(c)(3]  pertaining  to 
stationary  sources  that  "contribute 
significantly  to  carbon  monoxide  levels 
in  the  area."  The  attainment 
demonstration  should  use  EPA- 
approved  modeling  techniques;  i.e..  a 
complete  modeling  analysis  is  needed, 
considering  point,  area,  and  mobile 
source  emissions.  The  waiver  would  be 
granted  upon  approval  of  the  CO  SIP. 
The  waiver  of  mobile  source  measures 
would  no  longer  apply  if  a  subsequent 
maintenance  plan  demonstration  relied 
on  such  mobile  source  measures. 

C.  Particulate  Matter 

1.  Statutory  Background 

(a)  Designations.  On  the  date  of 
enactment  of  the  1990  CAAA,  PM-10 
areas  meeting  the  qualifications  of 
section  10~(d)(4lfB)  of  the  amended  Act 
were  designated  nonattainment  by 
operation  of  law.  These  areas  included 
all  former  Croup  I  areas  identified  in  52 
FR  29383  (August  7,  198")  and  clarified 
in  55  FR  45799  (October  31.  1990).  and 
any  other  areas  violating  the  PM-10 
NAAQS  prior  to  January  1,  1989  (many 
of  these  areas  were  also  identified  m  the 
October  31, 1990  Federal  Register 
notice).  All  other  areas  were  designated 
unclassifiable.  A  Federal  Register  notice 
announcing  all  of  the  areas  designated 
nonattam.ment  for  PM-10  at  enactment 
of  the  1990  C^AAA  and  classified  as 
moderate  was  published  m  56  FR  11101 
(March  15,  1991).  A  subsequent  notice 
correcting  certain  information  in  the 
March  15,  1991  notice  was  published  in 
56  FR  37654  (August  8,  1991).  Subsequent 
to  the  1990  CAAA  enactment  date,  EPA 
may  redesignate  any  of  these 
unclassifiable  areas  to  nonattainment  in 
accordance  with  section  107(d)(3).  On 
April  22, 1991  EPA  announced  in  56  FR 
16274  that  it  had  initiated  the 
redesignation  process  for  16  areas. 

(b)  Classifications  and  attainment 
dates.  Once  an  area  is  designated 
nonattainmjent,  section  188  of  the 
amended  Act  outlines  the  process  for 
classification  of  the  area  and  establishes 
the  area's  attainment  date.  In 
accordance  with  section  188(a).  at  the 
time  of  designation,  all  PM-10 
nonattainment  areas  are  initially 
classified  as  moderate  by  operation  of 
law.  A  moderate  area  can  subsequently 
be  reclassified  as  serious  either  before 
the  applicable  moderate  area  attainment 
date,  if  at  any  time  EPA  determines  the 
area  cannot  "practicably"  attain  the 


PM-10  NAAQS  by  this  attainment  date: 
or  following  the  passage  of  the 
applicable  moderate  area  attainment 
date,  if  EP.A  determines  the  area  has 
failed  to  attain  (see  section  188(b]). 

For  those  areas  which  were 
designated  nonattainment  upon 
enactment  of  the  1990  C,\A>^  by 
operation  of  law  where  EPA  determines 
that  the  area  cannot  "practicably"  attain 
the  NAAQS  by  December  31, 1994,  the 
amended  Act  specifies  certain  dates  by 
which  EPA  must  propose  to  reclassify 
appropriate  moderate  areas  as  serious 
(see  56  FR  58656,  November  21, 1991) 
and  take  final  action.  The  EPA  also  has 
discretionary  authority  under  section 
188(b)(1)  to  reclassify  any  of  these  areas 
as  serious  at  any  time,  if  EPA 
determines  they  cannot  practicably 
attain  the  PM-io  NAAQS  by  December 
31,  1994.'*  The  EPA  may  exercise  this 
discretion  where,  for  example,  EPA 
originally  believed  an  area  could  attain 
the  PM-10  NAAQS  by  December  31. 
1994  but  later  determines  that  it  cannot 
attain.  For  example,  EPA  may  find  an 
area  cannot  practicably  attain  by 
December  31,  1994  after  reviewing  the 
November  15.  1991  SIP  submittal  for  an 
area.  Or.  if  a  State  fails  to  submit  a  PM- 
10  SIP  for  an  area.  EPA  could  conclude 
that  the  area  could  not  practicably 
attain  the  standards  by  the  applicable 
attainment  date  based,  for  example,  on 
the  severity  of  the  nonattainment 
problem,  the  feasibility  of  controls,  and 
other  pertinent  factors.  Any  decision  by 
EPA  to  reclassify  an  area  as  serious  will 
be  based  on  facts  specific  to  the 
nonattainment  area  at  issue  and  will 


"  One  commenler  questioned  whether  EPA  has 
discretionary  authority  to  reclassify  an  area  "at  any 
time"  EPA  determines  the  area  cannot  practicably 
attain  the  PM-10  standards  by  the  applicable 
moderate  area  attainment  date.  Under  the  plain 
meaning  of  the  terms  of  section  188(b)(1)  EPA  has 
general  discretion  to  reclassify  at  any  time  before 
the  applicable  attainment  date  any  area  EPA 
determines  cannot  practicably  attain  the  standards 
by  such  date.  Accordingly,  section  188(b)(1)  Is  a 
general  expression  of  delegated  rulemaking 
authority.  In  addition,  subparagraphs  (A)  and  (B)  of 
section  188(b)(1)  mandate  that  EPA  reclassify  at 
specified  timeframes  any  areas  it  determines 
appropriate  for  reclassification  at  those  dales. 
These  subparagraphs  do  not  restrict  the  general 
authority  but  simply  specify  that,  at  a  minimum,  it 
must  be  exercised  at  certain  times.  This 
interpretation  furthers  the  overarching  purpose  of 
the  statute  m  that  reclassification  would  expedite 
the  application  of  additional  control  measures  in  the 
situation  where  EPA  finds,  after  the  mandated 
reclassification  rulemaking  and  before  the 
applicable  attainment  date,  that  an  area  cannot 
practicably  attain  the  elandards  This,  in  turn, 
would  expedite  ultimate  attamment  of  the  PM-10 
standards  In  8ummar>   EPA  believes  It  is  a 
reasonable  interpretati^jn  and  consistent  with  the 
plain  lanRuage  of  the  stalule  lo  construe  section 
188!bl(l)  such  that  ii  authorizes  EPA  to  reclassify  an 
area  as  appropnate  at  any  time  before  the 
applicable  attainment  date  and  mandates  that,  at  a 
minimum,  EPA  make  this  inquiry  at  specified  times. 


only  be  made  after  providing  notice  in 
the  Federal  Register  and  an  opportunity 
for  public  comment  on  the  basis  for 
EPA's  proposed  decision. 

The  EPA  does  not  believe  that 
reclassifying  moderate  areas  as  serious 
at  any  time  EPA  determines  that  an  area 
cannot  practicably  attain  the  standards 
by  the  applicable  attainment  date, 
rewards  areas  who  delay  development 
and  implementation  of  PM-10  control 
measures.  Rather,  EPA  believes  its 
policy  creates  an  incentive  for  the  timely 
submittal  and  effective  implementation 
of  moderate  area  SIP  requirements  and 
facilitates  the  PM-10  attainment 
objective.  For  example,  if  an  area  that 
fails  to  submit  a  timely  moderate  area 
SIP  is  reclassified,  this  does  not  obviate 
the  requirement  that  the  area  submit 
and  implement  RACM  consistent  with 
the  moderate  area  schedule. 
Accordingly,  the  area  could  be  subject 
to  sanctions  for  its  delay  in  submitting 
the  RACM  SIP  requirement  (see  sections 
llO(m)  and  179).  Further,  reclassification 
before  the  applicable  attainment  date 
will  ensure  that  additional  control 
measures  (i.e.  in  addition  to  RACM. 
serious  areas  must  implement  best 
available  control  measures  (BACM),  are 
implemented  sooner  and  will  expedite 
the  apphcation  of  more  stringent  new 
source  review  requirements  to  the  area 
(see  sections  188(b)(1)  and  189(b)(3)). 
Similarly,  where  an  area  submits  a 
timely  moderate  area  SIP,  EPA  may  not 
discover  that  the  area  cannot 
practicably  attain  until  some  time  after 
it  begins  implementing  its  moderate  area 
control  measures.  The  EPA  then  may 
want  to  reclassify  the  area  in  order  to 
facilitate  the  development  and 
implementation  of  BACM.  Finally,  a 
reclassified  area  must  demonstrate 
attainment  "as  expeditiously  as 
practicable"  and  no  later  than  specified 
dates  (see  section  188(c)(2)). 
Accordingly,  EPA  may  reclassify  an 
area  and  conclude  that  the  most 
expeditious  attainment  date  practicable 
for  the  area  is  a  time  prior  to  the  latest 
possible  attainment  deadline. 

For  areas  designated  nonattainment 
after  enactment  of  the  1990  CAAA.  EPA 
must  reclassify  appropriate  areas  as 
serious  within  18  months  of  the  required 
submittal  date  for  the  moderate  area 
SIP.  Taken  together  with  the  statutory 
requirement  that  these  SIP's  be 
submitted  18  months  after  being 
designated  nonattainment.  the  statute 
thus  requires  that  EPA  reclassify  the 
appropriate  moderate  area  as  serious 
within  3  years  of  the  nonattainment 
designation. 

Finally,  in  those  cases  where  EPA 
determines  that  an  area  has  failed  to 
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attain  the  N'AAQS  by  the  applicable 
attainment  date,  the  area  is  reclassified 
as  senous  by  operation  of  law  Tr.e.  EPA 
rr.ust  publish  a  notice  in  the  Federal 
Register  of  such  determinations  and 
consequent  reclassifications  within  6 
months  following  the  appUcable 
attainment  date. 

Sir.ce  this  General  Preamble 
addresses  only  the  control  measures 
recommended  for  moderate  PM-10 
nona'tainment  areas,  the  following 
discussion  has  been  limited  to  the 
d;tainm,ent  dates  for  moderate 
nonattainment  areas.  Section  188(c)(1) 
of  the  amended  Act  specifies  that  the 
initial  moderate  nonattainment  areas 
[those  designated  nonattainment  upon 
enactment  of  the  1990  CAAA)  are  to 
attain  the  PM-10  .N,\AQS  as 
expeditiously  as  practicable  but  no  later 
than  December  31. 1994,  unless  they  are 
reclassified  as  serious  (as  described 
above).  Areas  designated  nonattainment 
after  enactment  of  the  1990  CAAA  and 
classified  as  moderate  must  attain  the 
PM-10  NAAQS  as  expeditiously  as 
practicable  but  no  later  than  the  end  of 
the  sixth  calendar  year  after  the  area's 
designation  as  nonattainment. 

(c)  General  SIP  requirements.  As 
discussed  above,  States  must  develop 
and  submut  a  SIP  providing  for  the 
attainment  of  the  PM-10  NAAQS  for 
every  area  designated  nonattairunent 
and  classified  as  moderate  for  PM-10 
under  the  amended  Act.  Under  section 
lB9(a](2),  States  must  submit  a  SIP 
revision  (e^.  RACM/RACT  and 
attainment  demonstration)  for  the 
moderate  PM-10  areas  designated 
nonattairunent  upon  enactment  of  the 
1990  CAAA  by  November  15, 1992.  The 
N'SR  program  provisions  for  these  areas 
are  due  June  30, 1992.  States  must 
submit  SIP'S  for  those  PM-10  areas 
designated  nonattainment  after 
enactment  of  the  1990  CAA  within  18 
months  of  these  areas'  being  designated 
nonattairunent  for  PM-10. 

The  specific  PM-10  SIP  requirements 
applicable  to  moderate  nonattainment 
areas  are  set  forth  in  the  PM-10  subpart 
(subpart  4  of  part  D,  title  I).  These 
requirements  include  section  189(a) 
[NSR  permit  program,  attainment 
demonstration,  and  RACM/RACT); 
section  189(c)  (quantitative  milestones); 
and  section  189(e)  (PM-10  precursors). 
The  SIP'S  for  moderate  PM-10 
nonattainment  areas  must  also  meet  the 
general  provisions  applicable  to 
nonattainment  areas  set  forth  in  subpart 
1  of  part  D,  title  I  of  the  amended  Act  to 
the  extent  that  these  provisions  are  not 
otherwise  subsumed  by,  or  integrally 
related  to,  the  more  specific  PM-10 
requirements.  Whenever  possible  during 


•his  discussion  of  PM-10.  EPA  has 
clarified  the  relationship  between 
subparts  1  and  4.  All  SIP'S  must  also 
meet  the  applicable  regulatory 
requirements  set  forth  in  40  CFR  part  51 
except  to  the  extent  those  requirements 
are  inconsistent  with  the  amended 
Act.'*  The  EPA  will  provide  guidance  at 
a  later  date  for  those  SIP  requirements 
not  addressed  in  this  General  Preamble. 
The  discussion  below  is  intended  to 
provide  additional  background  on  some 
of  the  statutory  requirements  for 
moderate  PM-10  nonattainment  area 
SIP's  and.  in  some  cases,  to  provide 
guidance  on  these  statutory 
requirements. 

(d)  NSR  permit  program.  Section 
189(a)(1)  of  the  amended  Act  provides 
that  for  the  purpose  of  meeting  the 
requirements  of  section  172(c)(5),  each 
State  with  a  PM-10  nonattainment  area 
classified  as  moderate  must  submit  an 
implementation  plan  which  contains  a 
permit  program  meeting  the 
requirements  of  section  173  for  the 
construction  ofnew  and  modified  major 
stationary  sources  of  PM-10  (and  in 
some  cases  PM-10  precursors).  For  the 
initial  moderate  PM-10  nonattainment 
areas  designated  according  to  section 
107(d)(4),  States  must  submit  the  NSR 
permit  program  SIP  revision  to  EPA  by 
June  30, 1992.  For  PM-10  nonattainment 
areas  designated  after  enactment  of  the 
1990  CAAA,  States  must  submit  a  SIP 
containing  the  NSR  permit  program 
within  18  months  after  designation  of 
each  affected  area.  The  EPA  intends  to 
issue  proposed  regulations  for  the  NSR 
program  SIFs.  However,  in  today's 
General  Preamble.  EPA  has  provided 
guidance  on  the  NSR  permit  program 
requirements  which  is  intended  to  assist 
States  in  developing  and  timely 
submitting  their  June  30, 1992  NSR  SIP 
revision  for  the  initial  moderate  PM-10 
nonattainment  areas,  and  any  NSR  SIP 
revision  submittal  due  for  any 
additional  areas  designated 
nonattainment  for  PM-10  before  the 
NSR  regulations  are  finalized. 

(1)  Moderate  areas.  To  meet  the 
requirements  of  section  172(c)(5),  States 
must  implement  a  permit  program  that 
meets  all  the  permit  requirements  of 
section  173  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  of  PM-10.  As  defined 


'•The  1980 CAAA  include*  a  General  Savings 
Clause  (lee  section  193)  which  provides  thai 
regulatKMis  (or  guidance,  etc.)  in  effect  before  the 
enactment  of  the  1990  CAAA  shall  remain  in  effect 
after  enactment  However,  the  Savings  Clause  also 
provides  that  such  regulations  (or  guidance,  etc.) 
shall  remain  in  effect  "except  to  the  extent 
otherwise  provided  under  this  Act.  inconsistent 
with  any  provision  of  this  Act.  or  revised  by  the 
Administrator,"  Jd. 


in  section  302(j),  the  term  major 
stationary  source  means  any  stationary 
source  which  directly  emits,  or  has  the 
potential  to  emit,  100  tons  per  year  or 
more  of  PM-10.  The  emissions  offset 
ratio  for  such  sources  is  equal  to  or 
grater  than  1;1  as  specified  in  section 
173(c). 

Section  189(e)  makes  the  control 
requirements  applicable  to  major 
stationary  sources  of  PM-10  also 
applicable  to  major  stationary  sources 
of  PM-10  precursors.  For  the  purposes  of 
implementing  the  requirements  of 
section  189(e),  precursors  of 
secondarily-formed  PM-10  may  include 
VOC's  which  form  secondary  organic 
compounds,  SOj  which  form  sulfate 
compounds,  and  NO.  which  form  nitrate 
compounds.  Therefore,  the  control 
requirements  applicable  under  PM-10 
SIP'S  for  major  stationary  sources  of 
PM-10  shall  also  apply  to  major 
stationary  sources  of  these  potential 
precursors,  except  where  the 
Administrator  determines  that  such 
sources  do  not  significantly  contribute 
to  PM-10  levels  that  exceed  the  PM-10 
ambient  standards  in  the  area.  The  -Act 
leaves  unaddressed  the  question  of 
whether  each  specific  PM-10  precursor 
should  be  considered  together  or 
independently  in  deteimiininj?  major 
source  size  and  the  applicability  of 
section  173  (e.g.,  permit  requirements). 
However,  with  respect  to  ozone,  EPA's 
practice  has  been  to  consider  each 
specific  ozone  precursor  independently 
when  making  similar  determinations. 
Accordingly,  EPA  proposes  to  treat  PM- 
10  precursors  analogous  to  ozone 
precursors  and  also  consider  each 
specific  precursor  independently  when 
determining  source  size  and  whether 
section  173  provisions  apply.  Nothing  in 
this  guidance,  however,  would  preclude 
a  State  from  adopting  a  stricter  standard 
and,  thus,  proposing  to  consider  all 
specific  PM-10  precursors  together. 

(2)  Serious  areas.  Section  189(bl(3) 
defines  the  terms  "major  source"  and 
"major  stationary  source"  to  include  any 
stationary  source  or  group  of  stationary 
sources  located  within  a  contiguous  area 
and  under  common  control  that  emits,  or 
has  the  potential  to  emit,  at  least  70  tons 
per  year  of  PM-10.  Such  new  and 
modified  major  stationary  sources  that 
emit  PM-10  are  subject  to  the  permit 
requirements  of  section  173  and  the  PM- 
10  precursor  provisions  of  section  189(e). 
(e)  Attainment  demonstration.  Section 
189(a)(1)(B)  provides  that  States  with 
moderate  PM-10  nonattainment  areas 
must  submit  a  demonstration  (including 
air  qualify  modeling)  showing 
attainment  by  the  applicable  attam.menf 
date.  Alternatively,  the  State  must  show 
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that  attainment  by  the  applicable  date  is 
impracticable.  This  SIP  submittal  is  due 
on  November  15. 1992  for  the  moderate 
areas  designated  nonattainment  for  PM- 
10  at  enactment  of  the  1990  CA.^A  and 
within  18  months  for  those  moderate 
areas  designated  nonattainment  after 
enactment  of  the  1990  CAAA.  As  a 
necessary  adjunct  to  the  demonstration 
of  attainment,  the  SIP  submittal  must 
contain  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  PM-10  in  the  area,  as 
prescribed  in  section  172{r)i3). 

In  general,  attainment  demonstrations 
for  the  initial  moderate  nonattainment 
areas  should  follow  the  existing 
modeling  guidelines  addressing  PM-10 
(e.g..  "PM-10  SIP  Development 
Guideline"  (June  1987);  "Guideline  on 
Air  Quality  Models"  (Revised]: 
memorandum  from  Joseph  Tikvart  and 
Robert  Bauman  dated  July  5,  1990)  and 
any  applicable  regulatory  requirements. 
The  EPA  also  has  developed  a 
supplemental  attainment  demonstration 
policy  that  may  be  followed  for  initial 
moderate  PM-10  nonattainment  areas 
facing  special  circumstances.  That 
policy  statement  is  provided  in  appendix 
C5.  Attainment  demonstrations  for 
moderate  areas  designated  after 
enactment  of  the  1990  CAAA  will  be 
reviewed  in  accordance  with  the  general 
guidance  addressing  PM-10,  cited 
above,  and  any  other  applicable  EPA 
guidance  or  regulations  The 
supplemental  policy  also  noted  above 
will  not  apply  to  these  areas. 

(f)  RFP/quantitative  milestones.  The 
PM-10  nonattainment  area  SIFs  must 
include  quantitative  emissions 
reductions  milestones  which  are  to  be 
achieved  every  3  years  and  which 
demonstrate  RFP.  as  defined  in  section 
171(1),  until  the  area  is  redesignated 
attainment  (section  189(c)).  Under  the 
milestone  requirement,  the  States  must 
demonstrate  to  EPA  that  the  SIP 
measures  are  being  implemented  and 
the  milestones  have  been  met.  within  90 
days  after  the  milestone  due  date.  The 
EPA  must  then  determine  whether  or  not 
the  State's  demonstration  is  adequate, 
within  90  days  of  receiving  the 
demonstration. 

Under  section  18g(c),  the  State  is 
required  to  submit  a  SIP  revision  if  it 
fails  to  submit  the  quantitative 
milestone  demonstration,  or  EP.A 
determines  that  a  milestone  was  not 
met.  The  SIP  revision  is  due  within  9 
months  of  either  the  missed  reporting 
date  or  EPA's  determination  that  a 
milestone  was  missed.  The  SIP  revision 
must  assure  that  the  State  will  achieve 
the  next  milealone  by  the  applicable 


date  and/or  meet  the  P\f-10  attainment 
date  if  there  is  no  next  milestone. 

There  is  a  gap  in  the  law  that  the  text 
of  section  lft9(cl  does  not  articulate  the 
starting  point  for  counting  the  3-year 
penod.  The  EPA  believes  it  is 
reasonable  to  begin  counting  the  3-year 
milestone  deadline  from  the  due  date  for 
applicable  implementation  plan 
revisions  containing  the  control 
measures  for  the  area.  The  EIPA  believes 
if  is  reasonable  to  key  the  milestone 
clock  to  the  SIP  revision  containing 
cnntro!  measures  which  will  give  rise  to 
emission  reductions.  Further,  control 
measures  must  be  implemented  in  less 
than  3  years  after  the  SIP  revision 
containing  them  is  required  to  be 
submitted.  Therefore,  it  is  rea.sonable  to 
expect  that  some  reduction  m  emissions 
will  have  occurred  3  years  after  the  SIP 
revision  due  date.  The  EP.'\  believes  that 
measunng  the  3-year  period  from  the  SIP 
revision  due  date  is  also  reasonable. 
Essentially.  EPA  believes  it  would  t>e 
unreasonable  to  begin  counting  the  3- 
year  period  whenever  the  SIP  revision  iis 
submitted,  in  disregard  of  its  due  date. 
The  statute  contains  specific  SIP 
submittal  and  attainment  deadlines. 
These  deadlines  and  the  framework 
they  set  up  inform  FJ'A's  interpretation 
of  this  requirement.  Here.  FJ'A  believes 
that  the  law  contemplates  that  some 
improvement  in  air  quahty  be  made 
between  the  SIP  submittal  due  date  and 
ensuring  3-year  increments.  Further,  to 
begin  counting  from  the  date  of  actual 
SIP  submittal  and  not  its  due  date  would 
allow  those  States  that  submit  SIP's  late 
to  defer  meeting  their  quantitative 
milestones  and.  consequently,  to  defer 
making  RFP  toward  attamment  of  the 
PM-10  standard.  Thus,  the  first 
quantitative  milestone  deadline  for  the 
initial  PM-10  moderate  nonattainment 
areas  is  November  15.  1994;  3  years  after 
November  15.  1991  when  SIP  revisions 
containing  RACM  (including  reasonabiy 
available  control  technology)  are  due  for 
these  areas. 

For  the  initial  PM-10  moderate 
nonattainment  areas,  the  emissions 
reductions  progress  made  between  the 
SIP  submittal  (due  date  of  November  15. 
1991)  and  the  attainment  date  of 
December  31.  1994  (only  46  days  beyond 
the  .November  15.  1994  milestone  date) 
w^iil  satisfy  the  first  quantitative 
milestone.  The  de  minimis  timing 
differential  makes  it  administratively 
impracticable  to  require  separate 
milestone  and  attainment 
demonstrations.  Thus.  EISA's  policy  is  to 
deem  that  the  emissions  reductions 
progress  made  between  the  SiP 
submittal  due  date  and  the  attainment 
date  will  satisfy  the  quantitative 


milestone  requirement  for  these  areas. 
This  is  consistent  with  the  purpose  of 
the  niilestone  requirement  which  is  to 
"provide  for  emission  reductions 
adequate  to  achieve  the  standards  by 
the  apphcable  attainment  date"  (HJL 
Rep.  No.  490. 101st  Cong.,  2d  Sess.  267 
(1990)).  However,  the  Administrator  is 
required  to  determine  within  6  months 
after  the  applicable  attainment  date 
whether  a  nonattainment  area  has 
attained  the  standards  (sections  179(c) 
and  188(b)(2)).  Therefore,  consistent 
with  the  milestone  requirement,  within 
90  days  after  the  attainment  date.  States 
must  demonstrate  that  the  SIP  has  been 
implemented  and  the  area  has  attained 
the  standards  or  alternatively,  qualifies 
for  a  1-year  extension  of  the  attainment 
date  (section  I88(d)1  The  EPA  will  issue 
futiire  guidance    n  tin  RFP/quantitative 
milestone  re^i '>  -  <  ;  '^  for  those  areas 
designated  ni  li.  rtiti  IM-io 
nonattainment  after  enactment  of  the 
1990  CAAA  and  for  the  serious  PM-10 
nonattairmient  areas. 

(g)  PM-10  precursors.  Section  189(e) 
provides  that  the  applicable  control 
requirements  under  PM-10 
nonattaininer*  art  «  SIP  g  in  effect  for 
major  statinnan  si.  •< >  s  of  PM-10  are 
also  apphca:  ;<  i    ::.<'.n.i  stationary 
sources  of  PW   iv  ;  n,  :,-sors  except 
where  FJ'A  ct-irTTMii  h  ",;,.i;  ; 'U'  sources 
of  PM-10  precursti:s  ;:  ■  iji„.i  ■:  ijntribute 
significantly  to  I'M  10  i^\LLb  which 
exceed  the  PM-10  NAAQS  in  the  area. 
This  determination  will  be  based  upon 
air  quality  analysis  in  which  States 
assess  the  contribution  of  precursors. 
The  contribution  of  precursors  may  be 
nonexistent  Alternatively,  if  precursors 
do  contribute  to  nonattainment  States 
will  need  to  consider  both  the  source- 
receptor  relationship  and  the 
significance  of  precursor  contributions 
to  overall  nonattainment.  Factors  which 
may  be  considered  in  determining  the 
source-receptor  relationship  include 
source  mix  and  density,  nonattainment 
area  size,  meteorology,  and  topography. 
In  making  a  determination  regarding 
significance  and  the  need  to  control 
precursors  in  a  sf)ccific  area,  EPA  will 
rely  in  part  on  the  technical  information 
contained  in  the  State's  submittal, 
including  filter  analysis,  the  relative 
contribution  of  precursors  to  overall 
nonattainment  and  the  State's  RACT/ 
RACM  strategy,  among  other  factors. 
States,  however,  are  encouraged  to 
submit  additional  material  for 
consideration,  with  all  findings  made  on 
a  case-by-case  basis  due  to  the  high 
degree  of  variability  among 
nonattainment  areas.  There  will  be 
variability,  for  example,  in  the 
characteristics  of  the  area-wide 
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nonattainment  problem  in  Spokane. 
Washington,  which  may  warrant  a 
finding  of  significance  that  differs  from 
that  made  for  a  point  source  in  Clairton, 
Pennsylvania.  The  EPA  is  required  to 
issue  guidance  on  this  requirement.  This 
General  Preamble  contains  a  lengthy 
discussion  on  control  requirements  for 
PM-10  precursors  in  moderate 
nonattainment  areas  and  is  intended  to 
satisfy  the  requirement  for  guidance  to 
the  extent  such  guidance  is  required  for 
moderate  area  SIP's  having  control 
requirements  applicable  to  major 
stationarj'  sources  of  PM-10.  The  EPA 
intends  to  provide  additional  guidance, 
if  necessary,  on  control  requirements  for 
major  stationary'  sources  of  PM-10 
precursors  when  it  issues  proposed 
regulations  for  the  NSR  permit  program 
applicable  to  PM-10  nonattainment 
areas,  and  when  it  issues  guidance  on 
the  control  technology  requirements 
applicable  to  major  stationary  sources 
in  serious  PM-10  nonattainment  areas. 

(h)  /L4CAf//L4Cr.  Section  189(a](l)(C) 
of  the  amended  Act  requires  that 
moderate  area  SIP's  contain 
"reasonably  available  control 
measures"  for  the  control  of  PM-10 
emissions.  Section  172(c)(1)  of  the 
amended  Act.  in  turn,  provides  that 
RACM  for  nonattainment  areas  shall 
include  "such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
.  be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  *  *  *."  Thus,  read 
together,  these  provisions  require  that 
noderate  area  PM-10  SIP's  include 
RACM  and  RACT  for  existing  sources  of 
PM-10  emissions. 

Under  section  189(a)  (1).  (2)  of  the 
amended  Act,  initial  moderate  PM-10 
nonattainment  areas  (i.e.,  those  areas 
designated  nonattainment  upon 
enactment  of  the  1990  CAAA)  must 
submit  SIFs  containing  RACM/RACT 
control  measures  by  November  15, 1991, 
and  these  SIP's  must  provide  for  the 
implementation  of  RACM/RACT  no 
later  than  December  10, 1993.  Those 
areas  designated  nonattainment  and 
classified  as  moderate  after  enactment 
of  the  1990  CAAA  must  submit  SIP's 
containing  RACM/RACT  control 
measures  18  months  after  the 
nonattainment  designation  (see  section 
189(a)(2)(B)).  These  SIP's  must  provide 
for  the  implementation  of  RACM/RACT 
no  later  than  4  years  after  the  affected 
areas  are  designated  nonattainment, 
which  is  30  months  after  the  applicable 
SIP  submittal  deadline  (see  section 
189(a)(1)(C)). 

Note  that  serious  area  control 
requirements  are  briefly  described  here 
as  background  for  subsequent 


discussion  regarding  the  relationship 
between  moderate  and  serious  area 
control  measures.  As  discussed  above, 
moderate  PM-10  nonattainment  areas 
may  be  reclassified  as  serious.  Pursuant 
to  section  189(b).  States  having  areas 
that  are  reclassified  as  serious  must 
submit  SIP's  for  the  areas  containing 
BACM  which  includes  "the  application 
of  best  available  control  technology  to 
existing  stationary  sources"  (H.R.  Rep. 
No.  490. 101st  Cong.  2d  Sess.  267 
(1990)).'^  The  SIP's  containing  BACM/ 
BACT  provisions  must  be  submitted 
within  18  months  after  the  affected  area 
is  reclassified  as  serious  (see  section 
189(b)(2)).  These  SIP's  must  provide  for 
the  implem.entation  of  BACM/BACT  no 
later  than  4  years  after  being 
reclassified,  which  is  30  months  after  the 
BACM/BACT  submittal  is  due  (see 
section  189(b)(1)(B)). 

Under  section  190.  EPA  must  issue 
technical  guidance  for  RACM  and 
BACM  by  May  15, 1992  for  three  area 
source  categories:  Urban  fugitive  dust, 
residential  wood  combustion,  and 
prescribed  silvicultural  and  agricultural 
burning.  This  General  Preamble  satisfies 
EPA's  obligation  to  issue  guidance  on 
RACM  for  these  source  categories.  This 
guidance  also  updates  previously-issued 
guidance  regarding  RACT  for  large 
stationary  sources.  The  BACM  guidance 
to  facilitate  SIP  development  in  serious 
PM-10  nonattainment  areas  will  be 
issued  at  a  later  date. 

In  addition  to  requiring  RACM 
guidance  for  urban  fugitive  dust, 
residential  wood  combustion,  and 
prescribed  silvicultural  and  agricultural 
burning,  section  190  requires  that  EPA 
examine  other  source  categories 
contributing  to  nonattainment  of  the 
PM-10  NAAQS,  determine  if  additional 
guidance  for  RACM  and  BACM  is 
needed,  and  issue  any  such  guidance  by 
November  15. 1993.  This  document 
provides  RACM  guidance  for  sources  of 
fugitive  dust  (including  urban), 
residential  wood  combustion,  and 
prescribed  burning  (including 
silvicultural  and  agricultural).  The  EPA 
believes,  at  this  time,  that  these 
categories  of  sources  are  contributing  to 
nonattainment  of  the  PM-10  NAAQS.  To 
the  extent  that  these  categories  of 
sources  are  broader  than,  or  in  addition 
to,  those  expressly  identified  in  section 
190,  the  Administrator  is  by  today's 


notice,  determining  that  RACM  guidance 
should  be  issued  for  these  sources  and  is 
issuing  such  guidance.  Section  190  also 
requires  that  EPA  take  into  account  the 
emission  reductions  achieved  or 
expected  to  be  achieved  under  title  IV 
and  other  provisions  in  "issuing 
guidelines  and  making  determinations 
under  this  section."  In  deciding  whether 
to  issue  guidance  for  the  categories  of 
sources  addressed  in  this  document  and 
in  issuing  this  guidance.  EPA  has 
considered  such  emission  reductions. 
The  EPA  does  not  believe,  at  this  time, 
that  actual  or  expected  reductions  from 
Title  IV  or  other  provisions  will 
significantly  reduce  emissions  from 
these  sources.  Preliminary  guidance  on 
many  of  the  issues  addressed  herein 
was  issued  by  EPA  staff  on  April  2, 1991 
to  facilitate  PM-10  SIP  development  for 
moderate  nonattainment  areas. 


2.  Determination  of  RACM/RACT 

(a)  RACM.  The  suggested  starting 
point  for  specifying  R.^CM  in  each  SIP  is 
the  listing  of  available  control  measures 
for  fugitive  dust,  residential  wood 
combustion,  and  prescribed  burning 
contained  in  appendices  Cl.  C2,  and  C3. 
If  a  State  receives  substantive  public 
comment  demonstrating  through 
appropriate  documentation  that 
additional  control  measures  may  well  be 
reasonably  available  in  a  particular     , 
circumstance,  those  measures  should  be 
added  to  the  list  of  available  measures 
for  that  area.  The  RACM  is  then 
determined  for  the  affected  area's  SIP. 
While  EPA  does  not  presume  that  these 
control  measures  are  reasonably 
available  in  any  or  ail  areas.  EPA 
expects  States  to  prepare  a  reasoned 
justification  for  rejection  of  any 
available  control  measures.  If  it  can  be 
shown  that  one  or  more  measures  are 
unreasonable  because  emissions  from 
the  sources  affected  are  insignificant 
(i.e.,  de  minimis),  those  measures  may 
be  excluded  from  further  consideration 
as  they  would  not  represent  RACM  for 
that  area.'*  The  resulting  available 
control  measures  should  then  be 
evaluated  for  reasonableness. 
considering  their  technological 
feasibility  and  the  cost  of  control  in  the 


"  The  Act  does  nol  expressly  define  "best 
available  control  measures"  (including  "best 
available  control  technology")  for  PM-10 
nonattainment  purposes.  Guidance  on  "best 
available  control  measures"  (including  "best 
available  control  technology")  requirements  to 
facilitate  SIP  development  for  serious  PM-10 
nonattainment  areas  will  be  issued  by  EPA  at  a 
later  date. 


'•  Where  the  sources  affected  by  a  particular 
measure  contnbute  only  negligibly  to  ambient 
concentrations  that  exceed  the  N.\AQS.  EPA's 
policy  is  that  it  would  be  unreasonable  and 
therefore  would  nol  constitute  RACM  to  require 
controls  on  the  source  In  this  regard,  it  is  worth 
noting  that  the  inherent  authority  of  administrative 
agencies  to  exempt  de  minimis  situations  from 
regulation  has  been  recognized  in  contexts  such  as 
this  where  an  agency  is  invoking  a  de  minimis 
exemption  as  "a  tool  to  be  used  m  implementing  the 
legislative  design"  |see  Alabama  Power  Co.  v. 
Castle.  636  F  2d  323  380  (DC,  Cir  1979)). 


Federal  RegUtet  /  Vol.  57.  No.  74  /  Thursday,  April  16,  1992  /  Proposed  Rules 13541 


area  to  which  the  SIP  applies.  In  the 
case  of  public  sector  sources  and  control 
measures,  this  evaluation  should 
consider  the  impact  of  the 
reasonableness  of  the  measures  on  the 
municipal  or  other  governmental  entity 
that  must  bear  the  responsibility  for 
their  implementation  (e.g.,  paving  of 
unpaved  public  roads).  It  is  important  to 
note  that  a  State  should  consider  the 
feasibility  of  implementing  measures  m 
part  when  full  implementation  would  be 
infeasible.  The  SIP  submittal  to  EPA 
should  contam  a  reasoned  justification 
for  partial  or  full  rejection  of  any 
available  control  measures,  including 
those  considered  or  presented  dunng  the 
State's  public  hearing  process,  that 
explains,  with  appropriate 
documentation,  why  each  rejected 
control  measure  is  infeasible  or 
otherwise  unreasonable.  When  the 
process  of  determining  RACM  for  an 
area  is  completed,  the  individual 
measures  should  then  be  converted  into 
a  legally  enforceable  vehicle  (e.g.,  a 
regulation  or  permit  program)  (see 
sections  172(c)(6)  and  110(a)(2)(A)).  The 
regulations  or  other  measures  should 
meet  EPA's  criteria  regarding  the 
enforceability  of  SIP's  and  SiP  revisions. 
These  criteria  were  stated  in  a 
September  23. 1987  memorandum  (v«th 
attdchments)  from  ].  Craig  Potter 
As.sistant  Administrator  for  Air  and 
Radiation;  Thomas  L  Adams,  Jr., 
Assistant  Administrator  for 
Enforcement  and  Compliance 
Monitoring;  and  Francis  S.  Blake. 
General  Counsel,  Office  of  the  General 
Counsel,  entitled  "Review  of  State 
Implementation  Plans  and  Revisions  for 
Enforceability  and  Legal  Sufficiency." 
As  stated  in  that  memorandum,  SIP's 
and  SIP  revisions  which  fail  to  satisfy 
the  enforceability  criteria  should  not  be 
forwarded  for  approval  If  they  are 
submitted,  they  will  be  disapproved  if, 
in  EP.'\'s  judgment,  they  fail  to  satisfy 
applicable  statutory  and  regulatory 
requirements. 

The  technical  guidance  that  discusses 
in  detail  the  suggested  initial  measures 
in  appendices  Cl.  C2,  and  C3  and  that  a 
State  should  consider  in  determining 
which  of  the  measures  in  appendices  Cl, 
C2,  and  C3  are  technically  feasible  and 
economically  reasonable  in  a  particular 
area  is  contained  in  four  documents: 
"Control  of  Open  Fugitive  Dust 
Sources."  (EPA^50/3-8&-008) 
September  1988;  "Guidance  Document 
for  Residential  Wood  Combustion 
Emission  Control  Measures,"  (EPA-450/ 
2-89-015)  September  1989:  "Prescribed 
Fire  Smoke  Management  Guide"  (NFES 
No.  1279).  February  1985,  and 
"Prescribed  Fire  Plan  Guide"  (NFES  No. 


1939).  August  1986.  These  documents 
have  been  in  use  for  several  years  and 
are  based  on  substantia!  input  from 
State  and  local  agencies,  trade  groups 
and  associations,  and  control  experts 
"Control  of  Open  Fugitive  Dust  Sources  ' 
may  serve  as  an  example  in  analyzing 
control  costs  for  a  given  area.  Copies  of 
these  documents  may  be  obtained  by 
contacting  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  Virginia  221  fil. 

(b)  RACT  This  guidance  follows 
EPA's  historic  definition  of  RACT  as  the 
lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting 
by  the  application  of  control  technology 
that  is  reasonably  available  considering 
technological  and  economic 
feasibility  '»  The  RACT  applies  to  the 
"existing  sources  '  of  PM-10  stack, 
process  fugitive,  and  fugitive  dust 
emissions  (e.g..  haul  roads,  unpaved 
staging  areas)  (see  section  172(c)(1)). 
The  EPA  recommends  that  major 
stationary  sources  be  the  minimum 
starting  point  for  R.ACT  analysis. 
Generally,  EPA  recommends  that 
available  control  technology  be  applied 
to  those  existing  sources  in  the 
nonattainment  area  that  are  reasonable 
to  control  in  light  of  the  attainment 
needs  of  the  area  and  the  feasibility  of 
such  controls.  Thus,  EPA  recommends 
that  a  State's  control  technology 
analyses  for  existing  stationary  sources 
go  beyond  major  stationary  sources  in 
the  area  and  that  States  require  control 
technology  for  other  sources  in  the  area 
that  are  reasonable  to  control  in  light  of 
the  area's  attainment  needs  and  the 
feasibihty  of  such  control, '°  Specific 


guidance  on  the  evaluation  of  the 
technolojjn :h1  and  economic  feasibility 


of  confn 


>gy  for  existing 


■  •  See  for  example  44  FR  53726  (September  17, 
1979)  and  footnote  3  of  ;h8t  notice.  Note  that  EPA'» 
emissions  trndinj;  polir\-  Blaifmpni  hag  clarified  thai 
the  RACT  recjuirpment  mHV  tw  salmfied  by 
achieving  "RACT  eatiivaienf  eini»i»ion«  reduction* 
from  exislinj!  souroet. 

'"  Note  Uiat  Congress  hus  not  u»ed  the  word  "all" 
m  coniunrtior  w;th  RACT  in  either  the  earlier  law 
or  as  now  ampndpd  T>;un,  !'  is  possible  that  a  State 
could  demonstrate  ih«t  an  exijtins  source  in  an 
area  should  no*  be  »<itijec1  lo  a  control  technology 
especially  where  gucfi  oontrol  la  unreasonable  in 
liRht  of  (he  ar^a  9  aitanment  needs  or  infeasible. 
Even  if  EPA  was  required  lo  impose  control 
technoioHy  on  every  existing  stationarv  sourre, 
where  a  State  deraonstrates  that  svaiiabie  control 
terhnoiogj  for  a  sourte  is  infeasible  or  olberwiae 
unreasonable,  EPA  would  conclude  that 
reascmablv"  evsileble  rontrol  tpchnoloRi,'  for  that 
source  constitutes  no  control  or  staled  difTcrently. 
that  no  control  technotojo  for  the  source  ii 
■  reasonably'  available  As  referenced  above, 
section  17;|cl  of  the  amenaed  Art  pn^vides  tha' 
RACT  should  spply  to  "existinji  sourcj-s  ir  the  area 
This  IS  the  same  lanjniajie  that  appeared  in  ihe 
R.^CT  requirement  under  the  CAA  pnni-  to  the  19W1 
Amendments  (see  settion  172(b>(,^)  nf  the  pre  1990 
CAAA  law).  Llnder  Ihe  pre-amended  law  FPA  in 
effect  tnterpr»(ed  tb«  phntse  "exishng  sonrres  m  the 
area    as  il  is  interpreted  here  EPA  pelieves  that 
Conjirest  tkas  placed  its  impnoiatiir  on  if  not 


Stationary  sources  is  contained  in 
appendix  04. 

(c)  PM-10  precursors.  Section  189(e) 
of  the  amended  Act  provides  that  for  all 
PM-10  nonattainment  areas,  the  control 
requirements  applicable  under  PM-10 
SIP's  in  effect  for  major  stationary 
sources  of  PM-10  are  also  applicable  to 
major  stationary  sources  of  PM-10 
precursors,  except  where  EPA 
determines  that  such  sources  do  not 
contribute  significantly  lo  PM-10  levels 
which  exceed  the  PM-10  NAAQS  in  the 
area.  Thus,  for  example,  because 
moderate  PM-10  nonattainment  area 
SIP's  should  contain  RACT  for  major 
stationary  sources  of  PM-10,  they 
should  also  contain  RACT  for  major 
stationai^  sources  of  PM-10  precursor*, 
unless  EPA  determines  otherwise. 
Section  188(e)  also  requires  that  EPA 
issue  guidance  for  the  control  of  PM-10 
precursors.  This  discussion  represent* 
EPA's  guidance  for  controUing  PM-10 
precursors  for  major  stationary  sources 
in  moderate  PM-10  nonattainment 
areas. 

As  explained  earlier  (see  section 
Ill.C.l.(g)),  pursuant  to  the  requirement 
of  section  189(e),  EPA  intends  to  make  a 
formal  determination  as  to  whether 
major  stationary  sources  of  PM-10 
precursors  contribute  significantly  to 
PM-10  le\"el8  m  a  particular  area  when 
it  takes  rulemaking  action  on  the 
individual  moderate  area  SIFs. 
However,  a  determination  will  be  based 
on  air  quality  analyses,  on  any 
additional  technical  information 
discovered  by  individual  States  during 
SIP  development,  and  on  any  other 
studies  conducted  by  the  State  or  EPA 
which  may  help  to  indicate  whether 
major  stationary  sources  of  specific 
precursors  contribute  significantly  to 
PM-10  concentrations  in  a  particular 
area.  Therefore,  while  the  subsequent 
discussion  provides  guidance  as  to 
EPA's  implementation  of  section  189(e). 
and  gives  an  Indication  of  some  of  the 
factors  that  will  guide  ElPA's  findings 
under  this  section,  none  of  the  general 
views  expressed  herein  are  intended  to 
preclude  specific  findings  based  on 
reviews  of  individual  SIFs  for  PM-10 
nonattainment  areas. 

The  following  discussion  is  intended 
to  provide  initial  guidance  with  respect 
to  each  of  the  above  named  potential 


adopted  KPA  s  pnof  interpreto!"ii.  ^I  fv..\CT(see. 
e  i  »ert7f>r  tK2fm){ZHA]  of  the  amended  Act  »ee 
aU(  ^»*r»ifr  '<>S  nf  the  amended  Ad  (savings  cUuse 
prest  rvtni  i^crr  ^TA  grjidance  except  where 
Incont.s'.o:,;  »..;.  ifie  Clean  Air  Act  Amendments)). 
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PM-IO  precursors.  Since  the  potential  of 
SO?  and  NOi  emissions  to  contribute 
significantly  to  PM-10  exceedances  is 
more  regionally  dependent  than  VOC 
emissions,  the  following  discussion 
focuses  on  general  regional 
characteristics  attributable  to  SOi  and 
NOx  emissions.  In  the  western  United 
States,  (considered  west  of  the  100th 
meridian  for  the  purpose  of  this 
discussion).  EPA  believes  that  sources 
of  SOt  and  NOx  emissions  may 
contribute  to  exceedances  of  PM-10 
levels  in  several  major  metropolitan 
areas  (e.g.,  Los  Angeles.  Salt  Lake 
County,  Utah  County,  Denver  and  the 
San  Joaquin  Valley).  The  EPA's 
conclusion  with  respect  to  these  areas  is 
based  on  the  presence  of  factors  which 
enhance  the  likelihood  of  secondary 
formation  from  these  precursors,  such  as 
source  mix  and  density,  nonattainment 
area  size,  particular  meteorology,  and 
topography.  Where  nonattainment  areas 
are  relatively  small  in  size,  precursors 
are  usually  transported  out  of  the  area 
before  secondary  particles  can  form  in 
significant  quantity.  However,  due  to  the 
greater  size  of  the  areas  mentioned 
above,  pollutant  transport  between 
airsheds  is  considerably  diminished; 
consequently,  locally  emitted  PM-10 
precursors  remain  in  the  area  long 
enough  to  form  secondary  particles  and 
make  a  significant  contribution  to  the 
PM-10  problem  in  that  area.^'  The 
particularxombination  of  source  mix, 
meterology.  and  topography  in  these 
major  metropolitan  areas  rarely  occurs 
in  other  areas  in  the  West.  For  this 
reason.  EPA  believes  that  sources  of 
SO2  and  NOx  emissions  are  not  as  likely 
to  be  significant  contributors  to  the 
nonattainment  problem  in  those  other 
areas.  Therefore,  if  EPA  determines, 
based  on  information  contained  in  SIP 
submittals  and  any  other  available 
information,  that  major  stationary 
sources  of  SO2  and  NOx  in  the  Western 
United  States  do  not  contribute 
significantly  to  exceedances  of  the  PM- 
10  standard,  such  sources  would  not  be 
expected  to  meet  the  requirements  that 
apply  to  major  stationary  sources  of 
PM-10.  (eg..  RACT).  Further  discussion 
on  the  need  to  apply  RACT  in  PM-10 
nonattainment  areas  is  found  in  the 


- '  The  focus  here  and  elsewhere  on  transport 
between  airsheds  and  on  the  characteristics  of  the 
nonatldinment  area  flow  from  the  statutory 
language  of  section  189(e)  which  slates  that  in 
determining  not  to  require  RACT  for  major 
stationary  sources  of  precursors.  EPA  must  Tind  that 
the  sources  do  not  contribute  significantly  to  PM-10 
levels  which  exceed  the  NAAQS  "in  the  area." 
Thus,  this  provision  EPA  may  determine  that  major 
stationary  sources  of  precursors  in  a  nonattainment 
area  should  not  be  subject  to  RACT  because  the 
sources  do  not  contribute  significantly  to  PM-lO 
levels  in  the  same  area. 


sections  below  addressing  control 
requirements  for  PM-10  nonattainment 
areas  that  do/do  not  demonstrate 
attainment. 

Unlike  the  case  in  the  Western  United 
States,  as  a  general  matter,  pollutant 
transport  between  airsheds  in  the 
Eastern  United  States  can  be 
responsible  for  a  relatively  large  portion 
of  secondary  particle  concentrations  in 
nonattainment  areas.  Thus,  the 
determination  as  to  whether  sources  of 
PM-10  precursors  in  the  nonattainment 
area  would  contribute  significantly  to 
PM-10  concentrations  in  the  same  area 
is  correspondingly  more  difficult. 
Moreover,  the  characteristic 
contributions  of  the  subject  precursors 
vary.  Sulfate  compounds,  for  example, 
are  generally  known  to  be  present  in 
significant  quantities  in  many  eastern 
areas,  while  historically,  nitrate 
compounds  have  been  measured  in 
relatively  low  concentrations  throughout 
the  East.  As  explained  earlier,  and  as 
with  VOC's,  EPA  will  determine  the 
applicability  of  section  189(e)  based  on 
technical  and  any  other  available 
information  provided  by  States  in  their 
individual  SIP  submittals.  However, 
when  considering  whether  sources  in 
PM-10  nonattainment  areas  should  be 
required  to  adopt  PM-10  precursor 
control,  EPA  will  assess  the 
reasonableness  of  the  SIP  submittal  in 
light  of  the  fact  that  substantial  region- 
wide  reductions  of  SO2.  NOx.  and  VOC 
emissions  are  expected  to  result  from 
the  implementation  of  the  Act.  These 
emissions  reductions  may  mitigate 
precursor  contributions  due  to  PM-10 
concentrations.  The  EPA  will  also  take 
into  account  the  historically  low  nitrate 
concentrations  in  the  Eastern  United 
States. 

The  EPA  will  also  consider  the 
information  submitted  by  States 
containing  major  stationary  sources  of 
VOC's  in  areas  which  are  in 
nonattainment  for  PM-10  to  determine 
whether  VOC  emissions  from  such 
sources  do/do  not  contribute 
significantly  to  exceedances  of  the 
ambient  standard  in  their  particular 
area.  In  considering  the  reductions  to  be 
achieved  by  controlling  PM-10 
precursors  under  section  189(e). 
Congress  has  indicated  that  EPA  should 
take  into  account  reductions  achievable 
from  control  requirements  imposed  by 
other  sections  or  titles  of  the  1990  Act.^^ 


Thus,  along  with  their  information 
addressing  whether  VOC's  contribute 
significantly  to  PM-10  nonattainment  in 
their  area.  States  may  wish  to  include  in 
their  SIP  submittals  a  showing  that 
control  of  VOC  emissions  under  other 
Act  requirments  may  suffice  to  relieve 
them  of  the  need  to  adopt  PM-10 
precursor  controls  under  section  189(e). 
Any  such  finding  will  be  made  by  EPA 
based  on  information  provided  in  the 
individual  SIP  submittal.  Other  Act 
control  requirements  which  could  be 
considered  as  contributing  to  VOC 
reductions  are  where,  for  example,  areas 
which  are  nonattainment  for  PM-10  are 
also  nonattainment  for  ozone  and.  thus. 
are  already  required  to  apply  RACT  on 
sources  of  VOC  under  section  182(b)(2). 
The  VOC  reductions  may  also  be 
realized  from  new  or  modified  major 
stationary  sources  due  to  the 
implementation  of  NSR  programs  in 
ozone  nonattainment  or  attainment 
areas.  When  reviewing  a  SIP  submittal 
containing  a  request  for  an  exemption 
from  PM-10  precursor  controls  under 
section  189(e)  in  pat  because  of  actual  or 
expected  VOC  reductions  from  other 
control  requirements  of  the  1990  Act, 
EPA's  determination  will  include  an 
assessment  of  the  reasonableness  of  the 
submission.  This  assessment  by  EPA 
will  take  into  account  the  possible 
significance  of  differences  between 
control  strategies  for  PM-10  and  other 
pollutants  (e.g.,  requirements  imposing 
BACT  as  opposed  to  RACT.  and 
differences  in  attainment  deadlines). 

(d)  Condensible  PM-10.  Condensible 
particulate  matter  (CPM)  refers  to 
particles  which  form  in  the  atmosphere 
as  the  exhaust  gases  from  a  source  cool. 
The  CPM  emissions  form  particles  in  the 
PM-10  size  range  and  are  considered 
PM-10  emissions  (see.  e.g.,  "PM-10  SIP 
Development  Guideline,"  (June  1987)  at 
p.  5-32  and  55  FR  41547  (October  12, 
1990)).  The  EP.A  issued  guidance  on 
CPM  in  a  December  24. 1990 
memordandum  from  John  Calcagni  and 
William  Laxton  entitled  "Interim 
Guidance  on  Emission  Limits  and  Stack 
Test  Methods  for  Inclusion  in  PM-10 
SIP'S."  Generally.  RACT  for  sources  of 
CPM  will  be  reviewed  consistent  with 
this  guidance.  In  addition,  EPA  believes 
it  is  reasonable  and  therefore 


'■^  Congress  recognized  that  sources  of  PM-10 
precursors  may  be  otherwise  controlled.  For 
example,  the  House  Report  states  that  '|t|he 
Committee  notes  that  some  of  these  precursors  may 
well  be  controlled  under  other  provisions  of  the 
Act"  (H.R.  Rep.  No.  490. 101  st  Cong..  2d  Scss.  268 
(1990)).  Moreover.  Congress  expressly 
recommended  that  EPA  consider  other  provisions  of 


the  CAA  in  addressing  precursors.  The  House 
Report  states  as  follows:  "The  Committee  expects 
the  Administration  to  harmonize  the  PM-10 
reduction  objective  of  this  section  with  other 
applicable  regulations  of  this  Act  regarding  PM-10 
precursors,  such  as  NOx  '  (H.R  Rep  No  490  at  268|. 
Throughout  the  discussion  of  PM-10  precursors  EPA 
has  relied  on  the  actual  and  expected  reductions 
from  other  CAA  requirements  and  has  attempted  to 
reconcile  these  with  the  CAA's  PM-10  attainment 
objective. 
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constitutes  RACT  to  control  CPM  only 
where  CPM  is  a  significant  portion  of 
the  emissions  from  an  existing 
stationary  source.^'  Further  guidance  on 
the  identification  of  sources  where  a 
State's  RACT  analysis  should  consider 
CPM  is  found  in  "Assessment  of  the 
Controllability  of  Condensible 
Particulate  Matter."  published  in 
October  1990.  The  EPA  recognizes  that 
this  document  is  interim  guidance  and  is 
still  subject  to  review.  Also,  note  that 
EP,^  has  recently  proposed  to  add  a 
method  for  measuring  CPM  emissions 
from  stationary  sources  to  aopendix  M 
of  40  CFR  part  51  (55  FR  41546,  October 
12, 1990). 

(e)  TotaJ  suspended  particulate  (TSP) 
RACT.  Since  1979,  EPA  has  taken  action 
to  approve  a  number  of  TSP 
nonattainment  area  SIP's  that  require 
R.ACT  for  existing  stationary  sources  of 
TSP,  As  a  technical  matter,  RACT  level 
measures  to  control  TSP  em.issions 
generally  utilize  technology  that  also 
effectively  controls  PM-10  emissions. 
Thus.  EPA  believes  it  is  reasonable  to 
generally  presume  that  control 
technology  which  represents  RACT  for 
TSP  emissions  from  a  source  satisfies 
the  requirem.ent  of  RACT  for  PM-10 
emissions  under  the  amended  Act. 
However,  the  reasonableness  of  this 
control  technology  may  be  refuted  for  a 
particular  source  in  a  PM-10 
nonattainment  area  by  information 
which  indicates  that  a  level  of  PM-10 
control  greater  than  that  achieved  by  the 
TSP  RACT  would  constitute  RACT  for 
PM-10.  Further,  with  respect  to  controls 
on  stack  and  process  fugitive  emission 
points  that  represent  RACT  in  currently- 
approved  TSP  SIP's.  EPA  specifically 
recommends  that  the  emission  limits  be 
reviewed  in  light  of  improvements  in 
control  technology  and  reductions  in 
control  costs  that  may  now  make  lower 
emission  limits  reasonable.  In  addition. 
regulations  submitted  as  part  of  the  PM- 
10  SIP  should  be  reviewed  to  determine 
whether  they  meet  EPA  criteria 
regarding  enforceability,  as  noted  above 
(see  sections  172(c)(6)  and  110(a)(2)(A)). 
Consistent  with  the  previous  discussion 
on  RACM,  EPA  will  not  approve  any 
PM-10  SIP  containing  RACT  measures 
that  fail  to  meet  applicable  statutory 
and  regulatory  requirements  for  SIP 
enforceability. 


''  Where  CPM  emissions  are  a  negligibie  portion 
of  the  emissions  from  an  existing  stationary  source. 
EPA's  policy  is  that  such  control  may  be  excluded 
as  being  unreasonable  for  that  source  (See  also 
Alabama  Power  Co.  v.  Coslle.  636  F  7.d  323.  360 
(D.C,  Cir.  1979).  discussed  above).  RACT  for  the 
source  would  ihprefore  be  no  control  or.  stated 
alternatively.  EPA  would  conclude  that  control 
technology  for  the  source  is  not  "reasonably" 
available. 


In  those  PM-10  nonattainment  areas 
that  do  not  have  previously-approved 
part  D  TSP  nonattainment  area  plans, 
the  particulate  m.atter  regulations  for 
existing  sources  should  be  reviewed  to 
determine  if: 

(1)  Additional  controls  are  necessary 
to  meet  RACT  requirements. 

(2)  The  regulations  meet  EPA's 
enforceability  criteria.  Similarly, 
existing  regulations  controlling 
emissions  of  specific  PM-10  precursors 
should  be  reviewed  on  a  case-by-case 
basis  for  major  stationary  sources  in 
those  areas  and  RACT  analysis 
conducted  unless  the  Administrator- 
determines  the  source  does  not 
contribute  significantly  to  PM-10  levels 
which  exceed  the  NAAQS  in  the  area. 

Section  110(n)(l)  of  the  amended  Act 
provides  that  all  TSP  SIP's.  including 
any  revisions,  that  were  approved  or 
promulgated  by  EPA  before  enactment 
of  the  1990  CAAA  shall  remain  in  effect 
until  EPA  approves  or  promulgates  a 
revision  to  the  SIP  under  the  new  law. 
Further,  the  General  Savings  Clause. 
section  193  of  the  amended  Act.  states 
that  any  control  requirement  in  effect  or 
required  to  be  adopted  by  a  SIP  in  effect 
before  enactment  of  the  1990  CAAA  for 
any  area  that  is  a  nonattainment  area 
for  any  air  pollutant  may  not  be 
modified  unless  the  modification 
ensures  equivalent  or  greater  emissions 
reductions  of  such  air  pollutant.  Thus, 
under  section  110(n)(l),  existing 
provisions  of  TSP  SIP's  remain  in  effect 
until  such  provisions  are  revised  under 
the  new  law.  Also,  under  section  193. 
modifications  to  TSP  control 
requirements,  such  as  TSP  RACT. 
cannot  be  approved  unless  at  a 
minimum  they  ensure  equivalent 
emission  reductions  of  PM-10.** 

3.  SIP's  That  Demonstrate  Attainment 

The  SIP's  for  moderate  nonattainment 
areas  should  provide  for  the 
implementation  of  control  measures  for 
area  sources  and  control  technology  for 
stationary  sources  of  PM-10  emissions 
which  demonstrate  attainment  of  the 
PM-10  NAAQS  as  expeditiously  as 
practicable  and  no  later  than  the 
applicable  statutory  attainment  dates. 
Therefore,  if  a  State  adopts  less  than  all 
available  measures  but  demonstrates, 
adequately  and  appropriately,  that  (a) 
RFP  and  attainment  of  the  PM-10 
NAAQS  is  assured,  and  application  of 
all  such  available  measures  would  not 


result  in  attainment  any  faster,  then  a 
plan  which  requires  implementation  of 
less  than  all  technologically  and 
economically  available  measures  may 
be  approved.**  The  EPA  believes  it 
would  be  unreasonable  to  require  that  a 
plan  which  demonstrates  attainment 
include  all  technologically  and 
economically  available  control 
measures  even  though  such  measures 
would  not  expedite  attainment.  Thus,  for 
some  sources  in  areas  which 
demonstrate  attainment,  it  is  possible 
that  some  available  control  measures 
may  not  be  "reasonably"  available 
because  their  implementation  would  not 
expedite  attainment. 

As  provided  in  section  172(c)(9)  of  the 
amended  Act.  all  moderate 
nonattainment  area  SIP's  that 
demonstrate  attainment  must  include 
contingency  measures.  These  measures 
must  be  submitted  by  the  initial 
moderate  nonattainment  areas  no  later 
than  November  15. 1993  (See  section 
172(b)).**  These  measures  become 
effective  without  further  action  by  the 
State  or  EPA,  upon  determination  by 
EPA  that  the  area  has  failed  to  make 
RFP  or  to  attain  the  PM-10  NAAQS  by 
the  applicable  statutory  deadline.  These 
contingency  measures  should  consist  of 
other  available  control  measures  that 
are  not  included  in  the  control  strategy. 

One  basis  EPA  recommends  for 
determining  the  magnitude  of 
contingency  measures  is  the  amount  of 
actual  PM-10  emissions  reductions 
required  by  the  SIP  control  strategy  to 
attain  the  standards.  When  developing  a 
control  strategy  and  demonstrating 
attainment  with  dispersion  modeling, 
the  State  may  determine  that  some 
actual  emissions  must  be  reduced  and 
also  some  allowable  emission  limits 
must  be  reduced  to  the  levels  that  the 
sources  are  actually  emitting. 

The  contingency  measures  to  be 
implemented  if  an  area  does  not  attain 
the  standards  on  schedule  should  be  a 
portion  of  the  actual  emissions 
reductions  required  by  the  SIP  control 
strategy  to  bring  about  attainment. 
Therefore,  the  contingency  emissions 
reductions  should  be  approximately 
equal  to  the  emissions  reductions 


•*  A  moderate  PM-10  area  Is  a  nonattainment 
area  for  any  air  pollutant  within  the  meaning  of 
section  193.  Thus,  for  theM  areas,  any  modiricationf 
to  any  control  requirements,  including  TSP.  would 
have  to  ensure  equivalent  emission  reductions  of 
PM-10. 


"  See,  e.g..  44  FR  2037S  (April  4. 1S79)  See  also  56 
FR  5460  (Feburary  11. 1991). 

'*  This  deadline  constitutes  the  formal 
establishment  of  the  schedule  according  to  which 
the  initial  PM-10  moderate  nonattainment  areaa 
must  submit  the  contingency  measure  requirement. 
The  initial  PM-10  nonattainment  areas  were 
designated  nonattainment  upon  enactment  by 
operation  of  law.  See  section  107(d)(4)|B).  Under  the 
schedule  established  today,  contingency  measures 
must  be  submitted  no  later  than  3  years  from  the 
nonattainment  designations  for  these  areas  which. 
In  this  instance.  U  no  later  than  November  IS,  1993. 
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necessary  to  demonstrate  RFP  for  one 
year.  For  instance,  reductions  equal  to 
25  percent  of  the  total  strategy  would  be 
appropriate  for  a  moderate 
nonattainment  area  since  the  control 
strategy  must  generally  be  implemented 
within  a  3-  to  4-year  period  between  SIP 
development  and  the  attainment  date, 
and  since  RFP  generally  requires  annual 
incremental  reductions  in  emissions  to 
attain  the  standards. 

The  contingency  measures  should 
consist  of  other  available  control  ■ 
measures  beyond  those  required  to 
attain  the  standards  and  may  go  beyond 
RACM.  It  is  important  not  to  allow 
contingency  measures  to  obviate  an 
adequate  and  appropriate  control 
strategy  demonstration. 

Contingency  measures  must  be 
implemented  immediately  after  EPA 
determines  the  area  has  failed  to  make 
RFP  or  to  attain  the  standards,  i.e..  if  the 
shortfall  constitutes  a  fraction  of  the 
area's  annual  reduction  target,  the 
measures  to  be  implemented  should 
address  the  specific  deficiency 
indentity.  The  purpose  of  the 
contingency  measure  provisions  is  to 
ensure  that  corrective  measures  will 
automatically  become  effective  at  the 
time  that  EPA  makes  such  a 
determination.  The  EPA  is  required  to 
determine  within  90  days  after  receiving 
a  milestone  demonstration  and  within  8 
months  after  the  attainment  date  (or  1  or 
2  years  later  if  extensions  of  the 
attainment  date  are  granted),  whether 
these  requirements  have  been  met 
(sections  179(c],  188(b)(2)  and  189(c)(2)). 
Contingency  measures  must  be  fully 
adopted  and  take  effect  within  1  year 
without  further  legislative  action  once 
EP.A  makes  such  determinations. 

Moderate  areas  that  EPA  finds  have 
failed  to  attain  the  standards  by  the 
applicable  date  are  reclassified  as 
serious  areas  by  operation  of  law 
(section  188(b)(2)).  Guidance  for  serious 
areas  addressing  the  contingency 
measure  requirement  will  be  issued  at  a 
lafer  date. 

4  SIP'S  That  Do  Not  Demonstrate 
Attainment 

In  those  moderate  PM-10 
nonattainment  areas  where  the  State's 
control  strategy  cannot  demonstrate 
attainment  by  the  applicable  date 
mandated  in  the  Act.  the  State  should 
document  that  its  control  strategy 
represents  the  application  of  RACM. 
consistent  with  the  "determination  of 
RACM"  discussion  above,  to  existing 
sources.  The  EPA  believes  it  is 
reasonable  for  aU  available  control 
measures  that  are  technologically  and 
economically  feasible  to  be  adopted  for 


areas  that  do  not  demonstrate 
attainment. 

Areas  that  cannot  practically 
demonstrate  attainment  of  the  PM-10 
standards  by  the  applicable  attainment 
date  will  be  reclassified  as  serious  areas 
under  section  188(b)  and  will  be 
required  to  implement  BACM.  which 
includes  the  application  of  BACT  to 
existing  stationary  sources  (see  H.R. 
Rep.  No.  490, 101st  Cong..  2d  Sess.  276 
(1990)).  As  discussed  below,  for  those 
areas  that  will  be  reclassified  as  serious. 
EPA  believes  it  may  be  reasonable,  in 
some  limited  circumstances,  for  States 
to  consider  the  compatibility  of  RACM 
and  RACT  with  the  BACM  and  BACT 
that  will  ultimately  be  implemented 
under  the  serious  area  plans  for  those 
areas. 

In  the  case  of  RACM  for  area  sources. 
EPA  anticipates  that  any  future 
implementation  of  BACM  for  these 
sources  will  be  additive  to,  and  hence 
compatible  with.  RACM  This  is  because 
BACM  will  generally  consist  of  a  more 
extensive  implementation  of  the  RACM 
measures  (e.g..  paving  more  unpaved 
roads,  strengthening  the  components  of 
a  smoke  management  program,  imposing 
additional  requirements  to  improve  the 
performance  of  wood  burning  devices). 
Since  EPA  anticipates  that  RACM  and 
BACM  for  these  sources  will  be 
compatible,  the  SIP's  for  these  areas 
should  reflect  the  application  of 
available  control  measures  to  existing 
sources  in  moderate  nonattainment 
areas  as  determined  by  the  analysis 
described  above  for  RACM. 

As  discussed  previously,  the 
determination  of  RACT  for  specific 
stack  and  process  sources  includes 
consideration  of  the  technological  and 
economic  feasibility  of  control 
measures.  In  the  case  of  those  moderate 
PM-10  areas  that  were  designated 
nonattainment  upon  enactment  of  the 
1990  CAAA,  EPA  plans  to  reclassify 
those  areas  which  EPA  believes  cannot 
practicably  attain  by  December  31. 1994. 
Implementation  of  BACT  will  be 
required  for  sources  in  the  initial 
moderate  areas  that  EPA  so  reclassifies 
approximately  2  years  after  the  deadline 
for  implementation  of  RACT.*^  In  many 


"  L'nder  section  1Be(a).  oioderate  areaa 
designated  nonattainment  at  enactment  must 
Implement  RACM  (including  RACT)  by  December 
10, 1993.  Under  section  iae(b)  areas  reclassified  as 
serious  must  implement  BACM  (including  BACT) 
within  4  years  after  reclassification-  Thus,  if  EPA 
takes  final  action  to  reclassify  areas  in  1992.  they 
will  be  required  to  Impleoieni  BACT  approximaleiy 
2  years  after  the  December  la  1993  implementation 
deadline  for  RACT. 


instances,  the  installation  of  pollution 
controls  representing  IL'XCT  may  involve 
substantial  capital  expenditures  In  the 
event  that  BACT  is  later  required  for 
those  sources,  this  may  require  controls 
significantly  incompatible  with  those 
recently  installed  as  R.-XCT.  largely 
wasting  those  recent  expenditures. 
Under  such  circumstances,  the 
installation  of  controls  in  the  first  round 
of  SIP  planning  would  be  unreasonable. 
Acconiingly,  SIP  s  for  the  initial 
moderate  areas  reclassified  as  serious  in 
the  mandatory  reclassification 
rulemaking  for  these  areas  need  not 
require  major  changes  'o  the  control 
systems  for  specific  stack  and  process 
sources  where  a  State  reasonably 
demonstrates  that  such  changes  will  be 
significantly  incompatible  with  the 
application  of  BACT-level  control 
systems.  A  State's  demonstration  should 
include,  for  example,  showing  what  the 
State  believes  RACT  and  BACT  are  for 
the  source  and  why  they  are 
significantly  incompatible. 

In  the  case  of  fugitive  dust  associated 
with  stationary  sources.  EP.-\  anticipates 
that  the  implementation  of  BACT  will  be 
compatible  with  the  implementation  of 
RACT.  This  is  based  on  the  fact  that 
control  of  such  emissions  under  BACT 
will  generally  be  additive  to  RACT 
controls  (i.e..  consist  of  a  more  extensive 
apphcation  of  fugitive  dust  control 
measures  imposed  as  RACT).  Therefore. 
EPA  expects  that  to  the  extent  that 
control  of  these  sources  is 
technologically  and  economically 
feasible,  the  SIP's  for  these  areas  must 
refiect  the  apphcation  of  available 
control  technology  to  address  fugitive 
dust  emissions  associated  with 
stafionary  sources. 

(a)  Attainment  date  waiver 
nonanthropogenic  sources).  Under 
section  188(f)  of  the  amended  Act.  LP  A 
may  waive  attainment  dates  for  a 
moderate  area  wnere  EPA  determines 
that  nonantiiropogenic  sources  of  PM-10 
contribute  significantly  to  a  violation  of 
the  PM-10  NAAQS  m'the  area  Thus, 
those  States  having  modrrate  PM-10 
nonattainment  areas  where  significant 
contributions  to  PM-10  emissions  come 
from  sources  not  caused  by  humans 
directly  or  indirectly  may  request  an 
attainment  date  waiver.  However.  EPA 
may  only  waive  the  attainment  date  for 
those  moderate  areas  that  fully 
implement  their  modera'e  area  SIP 
requirements  (see  H.R.  Rep.  No.  490. 
101st  Cong..  2d  Sess.  265  (V990)).  Thus. 
any  State  having  a  moderate 
nonattainment  area  that  the  State 
believes  may  qualify  for  an  attainment 


date  waiv 


er  should  be  nevertheless 
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proceeed  with  SIP  development  and 

implementation. 

In  addition,  the  legislative  history 
suggests  that  Congress  contemplated  a 
narrow  definition  of  what  may  qualify 
as  "nonanthropogenic"  and  would  limit 
it  to  activities  where  the  human  role  in 
the  causation  of  the  pollution  is  highly 
attenuated  (see  generally  H.R.  Rep.  No. 
490).  "The  term  'anthropogenic  sources' 
is  intended  to  include  activities  that  are 
anthropogenic  in  origin.  An  example  of 
such  sources  is  the  dry  lake  beds  at 
Owens  and  Mono  Lakes  in  California, 
which  give  nse  to  dust  storms  that  are  a 
result  of  the  diversion  of  water  that 
would  otherwise  flow  to  such  lakes  and 
should  be  considered  anthropogenic 
sources"  (H.R.  Rep.  No.  490  at  26,5),  The 
EPA  intends  to  issue  additional 
guidance  on  the  scope  of  the  waiver 
provision  as  it  applies  to  both  moderate 
and  serious  PM-10  nonattainment  areas 
in  the  near  future. 

(b)  International  border  areas.  Under 
section  179B  of  the  amended  Act.  a  SIP 
for  a  moderate  PM-10  nonattainment 
area  affected  by  emissions  originating 
from  sources  outside  the  United  States 
shall  be  approved  by  the  Administrator 
provided  such  plan  meets  all  the 
applicable  requirements  under-the  Act 
(including,  for  example.  R.ACM/RACT). 
other  than  a  requirement  that  such  a 
plan  or  revision  demonstrates 
attainment  of  the  PM-10  NAAQS  by  the 
applicable  moderate  area  attainment 
date;  and  the  SIP  demonstrates  that  the 
area  would  attain  by  that  date,  but  for 
the  emissions  emanating  from  outside  of 
the  United  States.  Generally,  EPA 
expects  that  such  areas  will  be  adjacent 
to  international  borders  (e.g..  El  Paso. 
Texas:  Nogaies,  Arizona;  Imperial 
Valley,  California). 

D.  Sulfur  Dioxide 

1.  Designations 

The  Act,  following  the  1977  CAAA. 

gave  the  primary  authority  for  initiating 
designations  to  State  Governors. 
Ahhough  State  Governors  continue  to 
have  authority  to  initiate  the  designation 
process  (section  107(d|(3HD)).  the  1990 
C,'\AA  also  give  the  EP.^  the  authnri*_v 
to  initiate  and  to  promulgate 
designations  (sections  107(d)(1),  (3)). 

(a)  Classification  cate^sories.  In 
general,  areas  may  be  designated  as 
nonattainment.  attainment,  or 
unclassifiable  for  the  NAAQS  (section 
107(d)(1)(C)),  and  they  provide  authority 
and  schedules  for  designations  of  areas 
following  promulgation  of  a  new  or 
revised  NAAQS  (section  107(d)(1)(A), 
(B)). 

(b)  Basis  of  designation.  The  SOi; 
designations  can  be  made  on  the  basis 


of  modeling  or  monitoring  information 
which  indicates  attainment  or 
nonattainment  of  the  NAAQS  For 
example,  an  area  might  be  designated 
nonattainment  for  violation  of  the 
primary  SO;  NAAQS.  the  secondary 
Sa  NAAQS.  or  both.='^  .More  detailed 
information  about  the  basis  for 
designations  under  the  new  law  is 
provided  in  the  following  discussions. 

(c)  Mr-thods  p^  designations.  Some 
areas  were  designated  "by  operation  of 
law"  upon  enactment  of  the  1990  CAAA 
based  upon  their  status  immediately 
before  enactment.  Areas  which  were 
designated  nonattainment  by  operation 
of  law  (section  107(d)(1)(C))  are  listed  in 
40CFR  part  81. 

The  EP.'X  now  has  the  authority  to 
redesignate  additional  areas  as 
nonattainment  for  SO^.  The  first  step  in 
this  process  is  for  EPA  to  notify  the 
affected  Slate's  Governor  that  available 
information  indicates  that  the 
designation  of  an  area  in  the  State 
should  be  revised  (section  10~(d)(3)(A)). 
Section  107(d)(3)(A)  provides  that  EPA 
may  act  (i.e.,  notify  the  Governor  that  an 
area  should  be  redesignated)  "on  the 
basis  of  air  quality  data,  planning  and 
control  considerations,  or  any  other  air 
quality  related  considerations  the 
.Administrator  deems  appropriate."  No 
later  than  120  days  after  receiving  this 
notification,  the  Governor  should  submit 
appropriate  redesignations  to  EPA 
(section  107(d)(3)(B)).  If  the  Governor 
fails  to  act  within  120  days  of  this 
notification,  EPA  shall  promulgate  the 
appropriate  designation  (section 
107(d)(3)(C)).  If  the  Governor  does 
respond,  within  120  days  after  EPA 
receives  the  Governors  response,  EPA 
must  promulgate  a  redesignation  making 
any  modifications  EPA  deems  necessary 
(section  107(d)(3)(C)).  If  EPA  intends  to 
modify  the  Governor's  redesignation 
submittal,  then  EPA  must  notify  the 
Governor  of  the  modifications  no  later 
than  60  days  prior  to  the  date  EPA 
promulgates  the  redesignation  (section 
107[d)(31(C)). 

(d)  Cnteria  for  redesignation.  The 
revised  law  sets  forth  specific 
requirements  which  govern  the 
redesignation  of  an  area  from 
nonattainment  to  attainment  (section 
10:'(d)13j(El).  The  particular  criteria  for 
redesignating  nonattainment  areas  to 
attainment  (section  107(d)(3)(E))  include 
the  following:  The  area  has  attained  the 
NAAQS,  the  area  has  a  fully  approved 
(section  llOlkj)  implementation  plan,  the 


"•  Thf  pnm«r>  SO,  NAAQS  it  that  level  which  i* 

■ffquisiif  to  protect  !h*  public  health  '  (section 
10<»(h!(l!|  T^«>  •frondary  SO,  N.AAQS.  i(  that  level 
which  Id    rfqutsiip  to  prt'tfcl  the  public  welfare" 
iBPction  l(«|b)(2H- 


improvement  in  air  quality  is  due  to 
permanent  and  enforceable  emissions 
reductions,  the  area  has  a  maintenance 
plan  meeting  the  requirements  of  section 
175A.  and  the  area  meets  all  applicable 
requirements  under  section  110  and  part 
D.  The  Agency  will  issue  detailed 
guidance  for  States  seeking 
redesignation  of  nonattainment  areas  to 
attainment  at  a  later  date. 

2.  Classifications 

The  classification  provisions  (section 
172(a)(1))  give  EPA  the  authority  to 
classify  nonattainment  areas  for  the 
purposes  of  applying  attainment  dates 
(section  172(a)(2)(A)).  In  exercising  this 
authority,  EPA  may  consider  such 
factors  as  the  severity  of  the 
nonattainment  problem  or  the 
availability  and  feasibility  of  the 
pollution  control  measures.  Based  upon 
the  classification.  EPA  may  set  later 
attainment  dates  for  areas  with  more 
severe  air  quality  problems  (section 
172(a)(2)(A)).  At  the  present  time,  EPA 
does  not  intend  to  establish  a  specific 
classification  scheme  for  areas  which 
violate  the  primary  or  the  secondary 
Sa  NAAQS. 

3.  Plan  submission  Deadlines 

Submission  deadlines  for  States  to 
submit  implementation  plans  (part  D 
Plans)  for  SOj  NAAQS  are  given  in 
section  191.  Explicit  plan  submission 
deadlines  are  given  for  nonattainment 
areas  which  violate  the  primary  SOj 
NAAQS  (section  191).  Explicit  plan 
submission  deadlines  are  not  given  for 
nonattainment  areas  that  violate  only 
the  secondary  or  both  the  primary  and 
secondary  SOj  NAAQS,  however. 

(a)  Initial  nonattainment  areas.  States 
with  existing  nonattainment  areas  for 
the  primary  SOs  NAAQS  where  those 
areas  lack  fully  approved  SIP's. 
including  part  D  plans,  must  submit 
implementation  plans  (section  191(b)). 
These  implementation  plans  must  meet 
the  requirements  of  subpart  1  of  part  D. 
and  they  must  be  submitted  within  18 
months  after  enactment  of  the  1990 
CAAA  (i.e..  by  May  15. 1992). 

(b)  Subsequent  nonattainment  areas. 
States  with  areas  that  are  designated  or 
redesignated,  after  1990  CAAA 
enactment,  as  nonattainment  areas  for 
the  primary  SOj  NAAQS  must  submit 
implementation  plans  (section  191(a)). 
These  implementation  plans  must  meet 
the  requirements  of  part  D  and  the  plans 
must  be  submitted  within  18  months  of 
the  designation  or  redesignation. 

(c)  Secondary  NAAQS.  In  the  past. 
Congress  and  the  Agency  has  required 
more  expeditious  resolution  of 
nonattainment  for  pnmary  NAAQS  than 
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for  secondary  NAAQS.  Examples  of  this 
are  the  availability  of  18-month 
extensions  for  implementation  plan 
submittals  for  secondary  NAAQS 
(section  110(b)).  and  the  discretion 
allowed  in  dates  for  attainment  of 
secondary  NAAQS  (section 
110(a){2l(A)). 

For  areas  which  violate  both  primary 
and  secondary  NAAQS.  allowing 
separate  schedules  for  secondary  and 
primary  plans  unnecessarily 
complicates  the  plan  implementation 
and  processing.  Therefore.  EPA  expects 
secondary  NAAQS  attainment  plans  to 
be  submitted  on  the  same  schedule  as 
plans  for  the  primary  NAAQS  for  these 
areas. 

As  a  res-ult  of  the  1990  CAAA.  EPA 
has  the  authority  to  estabUsh  a  schedule 
for  submittal  of  a  secondary  NAAQS 
plan  or  plan  revision  (section  172(b)]. 
The  EPA  must  establish  this  schedule  at 
the  time  of  the  nonattainment 
designation.  The  SIP  must  be  submitted 
no  later  than  3  years  from  the  date  of  the 
fionattainment  designation.  Although 
the  law  allows  up  to  3  years  for  SIP 
submittal,  because  the  level  of  control  is 
no  more  difficult  to  establish  than  for 
the  prim.ary  NAAQS,  and  absent 
compelling  justification  by  a  State.  EPA 
will  require  SIP's  for  these  areas  within 
18  months  of  nonattainment  designation. 

4.  Attainment  Dates. 

In  the  1990  CAAA.  Congress  set 
specific  attaixunent  dates  for 
nonattainment  areas  which  were  found 
to  violate  the  primary  SOj  NAAQS.*' 
Attainment  dates  for  nonattainment 
areas  violating  either  just  the  secondary 
or  both  the  primary  and  secondary  SOj 
NAAQS  were  not  specified  although 
Congress  deleted  the  requirement  that 
the  secondary  NAAQS  be  attained  by  a 
"reasonable"  time  for  aftainment  of 
secondary  NAAQS  (section 
110(a)(2)(A)). 

The  1990  CAAA  require  attainment  of 
both  the  primary  and  secondary 
NAAQS  "as  expeditiously  as 
practicable"  (section  172(a)(2)  (A)  and 
(B)).  Although  the  1990  CAAA  give  EPA 


'"  The  1977  CAAA  con'inued  the  requirement 
from  the  1970  CAA  that  State*  »ubinjt 
ur.plementation  plani  which  provided  for 
•  ttaimnent  of  prtm«r>  NAAQS  "as  expeditiously  as 
practicable  but  *   *  *  in  iu>  case  later  than  three 
yean"  from  the  date  of  approval  of  the  plao  (1977 
CAAA  aectioii  110(a|(2KAj|.  For  aecoadary 
NA-^QS  attainment  wat  required  within  "a 
reasonable  time"  (section  tltXallZMA)  after  the  1977 
CAAA). 

For  part  D  nonattainment  areat  viie  1977  CAAA 
required  attauunant  for  both  pnniary  aad  aacondary 
NA.\QS  nonattainment  areas  "as  expeditiously  as 
practicable"  bvi'  'or  prrrary  standartis.  a  deadline 
of  Oecprr.ber  3".   1 982  wst  also  given  (part  O.  section 
r:u""l  i'ler  -ne  19~'C.AA%). 


authority  to  establish  flexible 
attainment  dates  (section  172(a)(2){A}- 
(C)).  this  flexibility  does  not  apply  to 
areas  which  have  specific  atteunment 
dates  (section  172(a)(2)(D)).  Specifically, 
the  flexibility  does  not  apply  to 
attainment  of  the  primary  SO2  NAAQS 
because  the  attainment  date  is  specified 
for  primary  SOi  nonattainment  areas 
(section  192).  but  it  does  apply  to 
secondary  SO2  NAAQS  because  the 
1990  CAAA  do  not  specify  an 
attainment  date  for  secondary  SOi 
nonattainment  areas. 

(a)  Initial  nonattainment  areas.  Areas 
which  were  designated  nonattainment 
at  the  time  of  enactment  (i.e.,  areas 
which  are  nonattainment  by  operation 
of  law),  must  attain  the  primary  NAAQS 
as  expeditiously  as  practicable  but  no 
later  than  5  years  after  enactment  of  the 
1990  CAAA  (i.e.,  by  November  15, 1995) 
(section  192(b)). 

(b)  Subsequent  nonattainment  areas. 
Areas  which  are  redesignated  as 
nonattainment,  subsequent  to  the 
November  15, 1990  date  of  enactment, 
must  attain  the  primary  NAAQS  "as 
expeditiously  as  practicable,"  but  not 
later  than  5  years  after  the 
nonattainment  designation  (section 
192(a)). 

(c)  Inadequate  plan  areas  (SIP  call 
areas).  Some  nonattainment  areas  have 
plans  which  were  approved  by  EPA 
before  enactment  of  the  1990  CAAA.  If, 
subsequent  to  the  plan's  approval,  EPA 
finds  that  such  a  plan  is  substantially 
inadequate,  the  plan  must  be  revised  to 
provide  for  attainment.  The  revised  plan 
must  provide  attainment  of  the  primary 
NAAQS  within  5  years  from  the  finding 
of  inadequacy  (section  192(c)). 

(d)  Attainment  of  secondary  NAAQS. 
The  1977  CAAA  set  the  attainment  date 
for  secondary  NAAQS  as  "a  reasonable 
time"  (section  110(a)(2)(A)).  This  was 
consistent  with  the  requirements  of  the 
1970  Act.  At  the  same  time,  for  the  new 
part  D  nonattainment  areas,  section 
172(a)(1)  established  the  attainment  date 
for  secondary  NAAQS  as  "as 
expeditiously  as  practicable."  The  EPA 
reiterated  in  regulations  that  "a 
reasonable  time"  after  plan  approval 
was  allowed  for  attainment  of  the 
secondary  NAAQS  (40  CFR  51.110(c)(1)). 

In  the  1990  CAAA.  Congress  provided 
for  attainment  "as  expeditiously  as 
practicable"  in  both  primary  and 
secondary  nonattainment  areas  (section 
172(a)(2)).  Congress  set  a  specific 
attainment  date  of  5  years  for  primary 
NAAQS  (see  above)  but  did  not  set  a 
specific  deadline  for  attainment  of 
secondary  NAAQS  (section  192).  A!  the 
same  time.  Congress  deleted  section 
llD(a)(2)(A).  which  had  stated  that 


attainment  datps  should  KtT.oraiiy  not 
exceed  3  \ears  from  plan  sutjmittal 
(section  llOL-iKZllA)).  This  implies  that 
the  only  test  for  the  approvabiiity  of  a 
secondary  N/X.'^QS  attainment  date  is 
whether  or  not  the  date  is  "as 
expeditiously  as  practicable"  (section 
172(a)(2)(B)). 

To  maintain  continuity  with  past 
program  guidance.  EPA  plans  to  allow 
attainment  with  the  secondary  NAAQS 
to  be  scheduled  on  the  basis  of  what  is 
expeditious  for  the  area  (section  193). 
Areas  which  are  nonattainment  for  the 
secondary  SOi  NAAQS  may  be  allowed 
additional  time  for  attainment  beyond 
the  deadlines  mandated  for  the  primary 
NAAQS.  In  general  EPA  will  rely  on  the 
substantive  provisions  of  40  CFR  51.340 
(subpart  R]  to  determine 
expeditiousness. 

Areas  which  are  nonattainment  for 
both  the  priman,'  and  secondary 
NAAQS  may  split  their  attainment 
dates,  i.e..  attain  the  primary  NAAQS 
within  5  years  and  attain  the  secondary 
NAAQS  as  expeditiously  as  practicable. 
This  will  be  acceptable  provided  that 
the  State  can  demonstrate  that  the 
secondary  N.AAQS  cannot  be  attained 
within  the  same  timeframe  as  the 
primary  NAAQS. 

5.  Nonattainment  Plan  Provision 

(a)  Overview.  The  1970  Act  required 
States  to  submit  implementation  plans 
which  would  indicate  how  the  State 
would  attain  and  maintain  the  NAAQS. 
The  requirements  for  these  general  SIP's 
were  listed  in  part  A,  section  110.  In  the 
19''7  CAAA.  requirements  for 
im.plementation  plans  in  nonattainment 
areas  were  given  in  part  D  (section  171- 
178).  These  requnements  addressed  a 
number  of  issues  including,  but  not 
limited  to,  attainment  dates,  permit 
requirements,  and  planning  procedures. 

The  1990  CA.A.A  have  not  made     ' 
significant  changes  in  the  plan 
requirements  for  SO7  nonattainment 
areas  (section  172).  For  this  "eason. 
States  may  generally  continue  to  rely  on 
past  guidance  for  SO:!  programs.  This 
position  IS  further  supported  by  the 
General  Savin.g8  Clause  contained  in 
section  193,  A  summary-  of  existing 
policy  and  guidance  may  be  found  in  the 
"SO,  Guideline."  the  "Guideline  On  Air 
Quality  Models  (revised),"  and  other 
documents  listed  in  Appendix  B  Despite 
the  continued  validity  of  past  guidance 
in  the  implementation  of  the  amended 
Act  for  SOj  NAAQS,  there  are  some 
a.-^as  of  policy  that  need  to  be  clarified. 
One  area  that  will  need  policy 
clarification  is  the  issue  of  plan 
approval  The  EPA  intends  to  consider 
only  the  final  rulemaking  status  of  the 
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STP  at  the  time  of  enactment  in 
relationship  to  the  requirements  of  the 
1990  CAAA.  This  is  consistent  with  the 
Savings  Clause  for  existing  plan 
provisions  (section  110(n)[l)|.  If  the 
nonattainment  area  had  a  part  D  plan 
that  was  approved  prior  to  enactment, 
the  EPA  will  not  require  a  new  part  D 
SIP.  For  these  areas,  a  new  part  D  SIP 
will  not  be  required  regardless  of 
whether  the  attainment  date  for  the  area 
had  passed  at  the  time  of  encactmenl  of 
the  1990  CAAA.  However,  if  the 
approved  plan  was  not  a  part  D  plan, 
the  State  will  have  to  submit  a  complete 
part  D  plan  to  EPA  for  approval  because 
pari  D  plans  are  requried  for 
nonattainment  areas  (section  191(b)). 

Policy  clarification  is  also  needed 
concerning  the  status  of  areas  that  lack 
approved  part  D  plans  and  that  contain 
a  SOj  emission  source  that  has 
permanently  shut  down.  A  minimum  of 
two  actions  are  required  for  States 
wishing  to  establish  that  these  areas  are 
inoperative  for  SIP  purposes. 

The  first  action  is  that  the  State  must 
provide  EPA  with  sufficient  evidence  to 
estabhsh  that  the  source  has  in  fact 
been  permanently  shut  down.  Three 
criteria  exist  for  establishing  permanent 
source  shutdown.  These  criteria  require 
proof  that  the  source  has  been 
inoperative  for  at  least  the  2  preceding 
years,  that  the  source  is  precluded  from 
resuming  operations,  and  that  the  source 
has  been  withdrawn  from  the  State's 
emissions  inventory. 

The  second  action  is  that  the  State 
must  establish  that  fully-approved  NSR 
and  PSD  programs  are  in  place  so  that 
the  source  would  be  required  to  undergo 
NSR  prior  to  start-up  if  it  were 
reactivated. 

After  the  State  has  completed  these 
actions.  EPA  will  consider  additional 
plan  requirements  of  such  areas  on  a 
case-by-case  basis.  Alternatively,  the 
State  may  choose  to  submit  complete 
pari  D  plans  to  EPA  for  these  areas.  As 
discussed  in  a  previous  section  on 
redesignalion,  section  107(d)(3)  provides 
that  a  nonattainment  area  must  meet  all 
the  requirements  set  forth  in  section 
107(d)(3)(E),  including  a  maintenance 
plan  consistent  with  section  175A, 
before  it  may  be  redesignated  to 
attainment.  The  EP.^  recognizes  that  this 
issue  is  of  immediate  concern  to  some 
States  and  Regions.  The  EPA  will  issue 
guidance  concerning  plan  requirements 
and  redesignation  requirements  in  the 
future. 

(b)  /sfiues—{\)  RACT  For  most 
criteria  pollutants,  RACT  is  control 
technology  that  is  reasonably  available 
considenng  technological  and  economic 
feasibility  (see  memorandum  from  R. 
Strelow,  December  9, 1976).  The 


definition  of  RACT  for  SOj  is  that 
control  technology  which  is  nectssar>  to 
achieve  the  NAAQS  (40  CFR  51.100  (o)). 
Since  SOi  RACT  is  already  defined  as 
the  technology  necessary  to  achieve 
NAAQS,  control  technology  which 
failed  to  achieve  the  SOt  N/XAQS 
would,  by  definition,  fail  to  be  SOj 
R.^CT. 

The  EPA  intends  to  continue  defining 
RACT  for  SCh  as  that  control  technology 
which  will  achieve  the  N.^AQS  within 
statutory  timeframes. 

(2)  RFP.  Section  171(1)  of  the  amended 
Act  defines  RFP  as  "such  annual 
incremental  reductions  m  emissions  of 
the  relevant  air  pollutant  as  are  required 
by  this  part  (part  D)  or  may  reasonably 
be  required  by  EPA  for  the  pu-f-pose  of 
ensuring  attainment  of  the  applicable 
national  ambient  air  quality  standard  by 
the  applicable  date.  "  This  dermition  is 
most  appropriate  for  pollutants  which 
are  emitted  by  numerous  and  diverse 
sources,  where  the  relationship  between 
any  individual  source  and  the  overall  air 
quality  is  not  expliciUy  quantified  and 
where  the  emission  reductions 
necessary  to  attain  the  NAAQS  are 
inventory-wide.  The  definition  is 
generally  less  pertinent  to  pollutants 
such  as  SOj  which  usually  have  a 
limited  number  of  sources,  relationships 
between  individual  sources  and  air 
quality  which  are  relatively  well 
defined,  and  emissions  control  measures 
which  result  m  swift  and  dramatic 
improvement  in  air  quality.  That  is  for 
SOj,  there  is  usually  a  single    step 
between  pre-control  nonattainment  and 
post-control  between  pre-control 
nonattainment  and  post-control 
attainment. 

Therefore,  for  SQi,  with  I's  disi  rmihlp 
relationship  between  emissions  and  air 
quality  and  significant  and  immediate 
air  quality  improvements.  RPT  will 
continue  to  be  construed  as  "adherence 
to  an  ambitious  compliance 
schedule."  '° 

(3)  Contingency  measures.  Section 
172(c)(9|  of  the  amended  Act  defines 
contingency  measures  as  measures  in  « 
SIP  which  are  to  be  implempnttni  if  iin 
area  fails  to  make  RFT  or  fails  to  attain 
the  NAAQS  by  the  applicable 
attainment  date  Contingency  mf^asures 
become  effective  without  further  action 
by  the  State  or  EPA.  upon  de-tprminatKin 
by  EPA  that  the  area  has  failed  to  (1) 
make  reasonable  further  progress  or  (2) 
attain  the  SOi  NAAQS  by  the  applir-able 
statutory  deadline.  These  contingency 


measures  shall  consist  of  other  available 
conlrul  measures  that  are  not  included 
in  the  control  strategy. 

The  EPA  interprets  the  contingency 
measure  provisions  as  primarily 
directed  at  general  programs  which  can 
be  undertaken  on  an  areawide  basis. 
Again,  SOi  presents  special 
considerations.  First,  for  some  of  the 
other  criteria  poUutants,  the  analytical 
tools  for  quantifying  the  relationship 
between  reductions  in  precursor 
emissions  and  resulting  air  quality 
improvements  remain  sub)ect  to 
significant  uncertainities,  in  contrast 
with  procedures  for  pollutants  such  as 
SOj.  Second,  emission  estimates  and 
attainment  analyses  can  be  strongly 
influenrpti  !v  i  n  er!\.  i  p'lmistic 
assumptions  iii.i'ut  (  !:;:r'-ni  efficiency 


and  rates 


;»ii  ( (  for  many  small 


'"  US.  Envlror.menta!  Pro'ectinr  Agpn 
of  .Mr  Qualify  Planning  »nd  SlarKJardm     < 
Dorumeni  for  Coirecticai  of  part  D  SlFi  ' 
Nonattainment  AresB.    (Reaearr.li  Tnanxif  Park. 
North  Cjirolin«   janua.'-y  2"   1964,  pajiP  23. 


sources.  !ii  (ontriis!  <  ui.trols  for  SOj  are 
well  undersiood  arui  are  far  less  prone 
to  uncerlaintv    Sinr.r  '^(\  ■  ontrol 
measures  are  t>>  ilefini;!"',  tirtsed  upon 
what  is  directly  and  quannfiably 
necee^arv'  'n  H",-iir  'hv  S(  v  N'.AAQS.  it 
would  \"^  unhkeiy  fur  «ii  ti'-»'ri  to 
implement  vbe  nef  eit^^v  er-.issions 
contn:)!  yet  fn  s  \v  Hti„iii  Oi»  NAAQS. 
TTierefore.  for  SCh  pmgrHms.  EPA 
interprets  "co.ntmgenry  measures"  to 
mean  that  the  Stntp  agency  has  a 
comprehensive  pn^vsrram  to  iden''';.' 
sources  of  vioiations  of  the  SOj  .N  A^QS 
and  to  undertake  an  aggressive  follow- 
up  for  compliance  and  enforcement, 
including  expedited  procedures  for 
(  «tFihH'(htna  enforceable  consent 
agreements  pending  the  adoption  of 
revised  SIFs. 

This  definition  of  minimum 
contingency  measures  for  SOj  does  not 
preclude  a  State  from  requiring 
additional  contingency  measures  that 
are  enforceable  and  appropriate  for  a 
particular  source  or  source  category. 

(4)  Stack  height  issues  and  remand. 
Three  provisions  of  the  stack  height 
rules  have  been  remanded  to  EPA  as  a 
result  of  the  court  decision  in  NRDC  v. 
Thomas,  838  F.2d  1224  (D.C  Cir.),  cert, 
denied,  109  S.Ct.  219  (1988).  The  EPA 
has  allowed  States  to  move  ahead  on 
affected  SIP  revisions  without  regard  to 
the  remanded  section  of  these  rules,  but 
with  the  caveat  that  the  States  must 
remain  aware  of  the  status  of  these 
rules,  and  may  be  required  to  take 
action  at  a  later  date  to  respond  to  any 
rule  revisions  resulting  from  the  remand 
(see,  "Interim  Policy  on  Stack  Hei^t 
Regulatory  Actions."  J.  Craig  Potter, 
April  22, 198a) 

(5)  Existing  modeling  protocols.  The 
amended  Act  requires  submittal  of  a 
complete  SIP  18  months  from  enactment 
or  nonattainment  designation  (section 
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191).  This  18-month  submittal,  supported 
by  a  guideline  model,  must  be  completed 
even  in  cases  where  the  modeling 
protocol  is  currently  under  review. 
Equivalent  models  to  those  approved  for 
regulatory  use  in  EPA's  "Guideline  on 
Air  Quality  Models  (Revised)"  might  not 
be  approved  in  sufficient  time  to 
complete  SIP  development  and 
submittal  within  the  statutory  deadline. 
Therefore,  States  should  proceed  with 
existing  guideline  models,  without 
deviation  from  the  model  guideline,  to 
fulfill  the  requirements  of  the  18-month 
SIP  submittal. 

If  States  and/or  source  owners  wish 
to  complete  work  on  alternative  models, 
they  may  do  so.  If  EPA  accepts  the 
alternative  models,  then  the  SIP  may  be 
revised  accordingly.  However,  if  the 
alternative  model  is  not  completed  in  a 
timely  fashion,  or  if  the  alternative  is 
unacceptable,  an  acceptable  regulation 
must  be  in  place  to  assure  expeditious 
attainment  and  to  avoid  sanctions  for 
failure  to  submit  a  SIP  (section 
172(c)(8)). 

The  Act  as  amended  in  1990  gives 
EPA  authority  to  prescribe  modeling 
procedures  to  determine  the  effect  of 
emissions  on  ambient  air  quality  (Part  D 
and  section  110(a)(2)(K)(i)).  The  EPA 
plans  to  rely  on  its  "Guideline  on  Air 
Quality  Models  (Revised)"  as  the  basis 
for  all  prescribed  procedures  and  is  in 
the  process  of  revising  40  CFR  part  51  to 
effect  this  requirement. 

(6)  Test  methods  and  averaging  times. 
The  NAAQS  are  expressed  as  maximum 
ambient  concentrations  that  are  to  be 
met  on  a  continuous  basis. 
Consequently,  States  must  demonstrate 
that  source  emission  limitations, 
averaging  times,  and  compliance 
monitoring  methods  are  sufficient  to 
assure  compliance  with  the  air  quality 
standards.  The  choice  of  a  monitoring 
technique  should  consider  regulatory 
needs,  monitoring  technology  costs,  and 
the  relative  benefits  of  one  technique 
versus  another. 
Continuous  emission  monitoring 
I   systems  (CEMS)  are  a  reliable  technique 
for  continuously  monitoring  emissions  of 
SO2  for  many  source  categories. 
Detailed  guidance  documents  for 
determining  CEMS  feasibility  in 
indiviudal  cases  are  listed  in  section 
ni.D.6.  of  this  preamble  (see  letters  from 
W.  Reilly  to  ].  Dingell,  April  10, 1991). 
Further  guidance  is  being  developed.  In 
general,  the  criteria  for  determining 
when  CEMS  are  appropriate  are  as 
follows: 

i.  Any  source  where  there  is  an 
established  new  source  performance 
standard  (NSPS)  which  requires  CEMS 
for  determining  compliance  should  rely 
on  this  method  in  the  SIP.  For  example. 


any  utility  boiler  that  physically  meets 
the  applicability  requirements  of  40  CFR 
part  60,  subpart  Da.  whether  it  is  an 
"existing  boiler"  under  40  CFR  part  60, 
subpart  Da  or  not.  must  have  CEMS  for 
NSPS  compliance  and  should  therefore 
rely  on  CEMS  for  SIP  compliance  as 
well. 

ii.  Any  source  that  has  other 
regulatory  requirements  with  CEMS  as 
the  compliance  method  should  rely  on 
CEMS  as  the  SIP  compliance  method  as 
well. 

The  feasibility  of  using  CEMS  as  the 
compliance  method  has  already  been 
established  for  sources  that  fall  into 
these  two  categories.  For  example,  in 
developing  NSre.  the  Agency  has 
already  considered  cost,  environmental, 
and  energy  impacts  for  these  standards. 
Where  CEMS  are  not  technically  or 
economically  feasible  in  other  cases, 
other  appropriate  continuous  monitoring 
techniques,  such  as  continuous 
compliance  of  relevant  process 
parameters  or  alternatives  approved  by 
EPA  under  title  IV.  would  be 
appropriate. 

(7)  Enforceability.  The  SIP  measures 
should  be  converted  into  a  legally- 
enforceable  vehicle  (e.g.,  a  regulation  or 
permit).  The  regulations  or  other 
measures  should  meet  EPA's  criteria 
regarding  the  enforceability  of  SIP's  and 
SIP  revisions. 

Guidance  on  enforceability 
requirements  has  been  provided  to 
Regional  Offices  in  various  memoranda 
(see  Bauman/Biondi  and  Potter/ Adams/ 
Blake  memoranda  listed  in  section 
III.D.6.  of  this  preamble.  Those  SIP's  and 
SIP  revisions  which  fail  to  satisfy  the 
enforceability  criteria  should  not  be 
forwarded  for  approval.  If  they  are 
submitted,  they  will  be  disapproved  if, 
in  EPA's  judgement,  they  fail  to  satisfy 
applicable  statutory  and  regulatory 
requirements. 

(8)  Maintenance  plans.  As  discussed 
previously,  section  107(d)(3)  of  the 
amended  Act  (see  subparagraphs  A  and 
E  of  section  107(d)(3)  as  well  as  section 
175A)  requires  that  nonattainment  areas 
must  have  a  fully-approved  maintenance 
plan  meeting  the  requirements  of  section 
175A  before  they  can  be  redesignated  to 
attainment.  Section  175A(a)  mandates, 
among  other  things,  that  a  State  must 
submit  a  SIP  revision  which  provides  for 
maintenance  of  the  NAAQS  for  at  least 
10  years  after  the  redesignation  to 
attainment  (section  175A(a)).  A 
subsequent  SIP  revision  providing  for 
maintenance  of  the  NAAQS  for  an 
additional  10  years  is  due  8  years  into 
the  first  10-year  maintenance  period. 

The  law  does  not  provide  any 
exceptions  to  the  maintenance  plan 
requirement.  Therefore,  in  addition  to 


meeting  all  pre-existing  requirements, 
areas  which  are  designated 
nonattainment  by  operation  of  law 
(section  107(d)(l)(C)(i)),  as  well  as  areas 
which  are  designated  nonattainment  in 
the  future  (section  107(d)(3)).  must  all 
submit  maintenance  plans  before  they 
can  be  redesignated  to  attainment. 

The  EPA  will  issue  guidance  on  the 
contents  of  section  175A  maintenance 
plans  at  a  later  date. 

(9)  NSR.  As  specified  in  section  302(j). 
for  SO2  nonattainment  areas  the  term 
major  stationary  source  means  any 
stationary  source  which  directly  emits, 
or  has  the  potential  to  emit.  100  tons  per 
year  or  more  of  SO2.  To  meet  the 
requirements  of  section  172(c)(5),  States 
must  submit  a  permit  program  that 
meets  all  the  permit  requirements  of 
section  173  for  the  construction  and 
operation  of  new  and  modified 
stationary  sources  of  SQz- 
6.  Sources  of  SO2  Policy  and  Guidance 

Unless  otherwise  noted,  the  guidance 
documents  and  sources  listed  below 
were  developed  by  the  EPA's  Office  of 
Air  Quality  Planning  and  Standards 
(OAQPS)  located  in  Research  Triangle 
Park,  Norih  Carolina.  The  EPA  plans  to 
address  additional  policy  questions  by 
periodically  issuing  memorandums 
which  offer  guidance  in  a  question-and- 
answer  format.  See  also: 
(a)  SCh  Guidance. 

(1)  SOj  Guideline,  October  1989. 

(2)  SO2  Guideline  Appendices, 
October  1989. 

(3)  Letter  from  William  Reilly  to 
Representative  John  Dingell,  in  response 
to  questions  and  GAO  report,  April  10, 
1991. 

(4)  Memorandum  from  Craig  Potter, 
Thomas  Adams,  and  Francis  Blake  to 
Air  Division  Director,  Regions  I-X, 
"Review  of  State  Implementation  Plans 
and  Revisions  for  Enforceability  and 
Legal  Sufficiency,"  September  23. 1987.     . 

(5)  Memorandum  from  Gerald  A. 
Emison.  Director,  OAQPS.  to  Air 
Division  Director,  Regions  I-X, 
"Transmittal  of  Reissued  OAQPS  CEMS 
Policy."  March  31. 1988. 

,(6)  "Approval  and  Promulgation  of 
Irnplementation  Plans:  Dearborn.  Lake. 
and  Porter  Counties.  Indiana,  "  54  FR 
612.  January  9. 1989. 

(7)  Memorandum  from  Robert  Bauman 
and  Rich  Biondi  to  Air  Branch  Chiefs. 
"SO2  SIP  Deficiency  Checklist." 
November  28. 1990. 

(8)  Memorandum  from  Gerald  Emison, 
Director.  OAQPS,  to  David  Kee. 
Director,  Air  Management  Division. 
Region  V,  "Need  for  a  Short-Term  BACT 
Analysis  for  the  Proposed  William  A. 
Zimmer  Power  Plant, "  November  24. 
1986. 
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(b)  SIP  Guidance.  (1)  Guidance 
Document  for  Correctjon  of  Part  D  SIP's 
for  Nonattainment  Areas,  January  27, 
1984. 

(2)  Memorandum  from  R.  Strelow  to 
Regional  Administrator,  Regions  i-X, 
"Guidance  for  Determining 
.AccepLabihty  of  SIP  Regulations  in  Non- 
Attainment  Areas."  December  9,  1976. 

(c)  Modeling  Guidance.  (1)  "Guideline 
on  Air  Quality  Models"  (Revised).  Julv 
1986. 

(2)  "Interim  Procedures  for  Evaluating 
Air  Quality  Models;  Experience  with 
Implementation,"  July  1985, 

(3)  Model  Cleonnghoiise. 

(dj  \'et\-  Source  Review  Guidance.  (1) 
Memorandum  from  Richard  Rhoads, 
Director  CPDD,  to  Division  Director. 
Regions  I-X,  "Growth  Restrictions  in 
Secondary  N'AAQS  Nonattainment 
Areas,"  dctober  28,  1980. 

(2)  New  Source  Review  Prevention  of 
Significant  Deterioration  and 
Nonattainment  Area  Guidance 
Notebook.  January  1988. 

(3)  Guidance  on  State  Operating 
Permit  Programs.  Federal  Register 
notice,  June  1989. 

(4j  .NSR  Electronic  Bulletin  Board. 
Computerized  Compilation  of  Previous 
and  Latest  NSR  Policy  Memoranda  and 
Technical  Information  Items,  Federal 
Register  notice,  January  1990. 

(5)  "Draft  Workshop  Manual  for  New 
Source  Review  (NSR)  Programs," 
December  1990. 

(6)  Memorandum  from  J.  Seilz, 
OAQPS.  to  Air  Division  Director, 
Regions  I-X.  "New  Source  Review 
(NSR)  Program  Transitional  Guidance," 
March  11,  1991. 

E.  Lead 

1.  Statutory  Background 

(a)  Designations.  In  1978,  when  EPA 
promulgated  the  lead  NAAQS,  EPA 
believed  that  implementation  and 
maintenance  of  the  lead  NAAQS  should 
be  in  accordance  with  the  SIP 
requirements  set  forth  in  section  110  and 
not  part  D.  TTie  EP,^  believed  that 
section  107 — and  and  part  D 
requirements — were  intended  by 
Congress  to  apply  only  to  N.AAQS 
which  were  set  pnor  to  1977.  In  these 
cases.  SIP's  had  already  been  adopted. 
the  attainment  dates  had  already 
passed,  and  the  SIFs  had  proven  to  be 
inadequate.  The  designation  process 
was  intended  as  a  mechanism  to  initiate 
new  SIP  revisions  for  those  existing 
NAAQS.  Since  the  attainment  date  for 
the  lead  NAAQS  at  that  time  had  not 
yet  arrived,  no  lead  SIP's  had  yet  been 
proven  inadequate.  Consequently,  lead 
did  not  meet  the  circumstanccB  which 
initially  resulted  tn  a  need  for 


nonattainment  designations  and  plhn 
revisions  under  part  D. 

The  Act.  as  amended,  clearly  drfines 
EPA  s  authority  to  designate  areas  for 
lead.  Secbon  107(d)!5)  authorizes  EPA  to 
require  States  to  designdtr  areas  (or 
portions  thereof)  as  nonattainment, 
attainment  or  unclassifiable  with 
respect  to  the  lead  NAAQS  m  effect  as 
of  the  date  of  enactment  of  the  1990 
CA.^A,^'  As  provided  in  section 
10"(d)!5),  these  lead  areas  are  to  be 
designated  pursuant  to  the  procedures 
outlined  m  section  107(d)(1)(A)  and  (B) 
except  that  certain  timeframes  of 
subparagraph  (B)  have  been  modified  by 
section  107|d}15),  Section  107(d)(1)(A) 
permits  FJ'A  to  require  the  Governors  of 
affected  States  to  submit  recommended 
designations  for  the  areas  EPA  seeks 
designated  in  a  timeframe  that  EPA 
deems  reasonable  This  timeframe, 
however,  can  be  no  sooner  than  120 
days  nor  later  than  1  year  after  the  date 
EP.'\  notifies  the  State  of  the 
requirement  to  submit  sue  h 
designations.  Section  107(d)(1)(B) 
requires  that  EP.-^  must  then  promulgate 
these  designations  no  later  than  1  year 
after  notifying  the  State  of  the 
requirement  to  designate  areas  for  lead. 
The  EPA  may  make  any  modifications 
deemed  necessary  to  the  designations 
submitted  by  the  State  (see  generally 
section  10"(d)(l)lBj  of  the  Act). 
However,  no  later  than  120  days  before 
promulgating  a  modified  area,  EPA  must 
notify  the  affected  State  and  provide  an 
opportunity  for  the  State  to  demonstrate 
why  an>  proposed  modification  is 
mapporpnate, 

If  the  Governor  of  an  affected  State 
fails  to  submit  the  required  lead 
designations,  in  whole  or  in  part  EPA  is 
required  to  promulgate  the  designation 
that  It  deems  appropriate  for  any  area 
(or  portion  thereof)  not  designated  by 
the  State. 

(bl  .Area  boundaries.  States  should 
identif}'  the  boundaries  of  the 
nonattainment  areas  when  submitting 
nonattainment  designations  for  lead,  A 
lead  nonattainment  area  consists  of  that 
area  which  does  not  meet  (or  that 
contributes  to  ambient  air  quality  in  a 
nearby  area  that  does  not  meet)  the  lead 
NAAQS  (see  section  10"(d)(l)  of  the 
amended  Act).  Generally.  EPA 
recom.mends  that  the  lead 
nonattainment  boundary  be  defined  by 


the  perimeter  of  the  county  in  which  the 
ambier>t  lead  monitor(s)  recording  the 
violation  is  located.  In  addition,  if  the 
ambient  monitor  measuring  violations  is 
located  near  another  county,  then  EPA 
recommends  that  the  other  county  also 
be  designated  as  nonattainment  for  lead. 
In  some  situations,  however,  a  boundary 
other  than  the  county  perimeter  may  be 
appropriate.  States  may  choose 
alternatively  to  define  the  lead 
nonattainment  boundary  by  using  any 
one.  or  a  combination,  of  the  following 
techniques:  Qualitative  analysis,  spatial 
interpolation  of  air  monitoring  data,  or 
air  quality  simulation  by  dispersion 
modeling.  These  techniques  are  more 
fully  described  in  "Procedures  for 
Estimating  Probability  of  Nonattainment 
of  a  PM-10  NAAQS  Using  Total 
Suspended  Particulate  or  PM-10  Data," 
December  1986.  The  EPA  recommends 
that  the  State  submit  a  defensible 
rationale  for  the  boundary  chosen  with 
the  Governor's  designation  for  an  area. 

(c)  Classification.'*  Section 
172(a)(1)(A)  of  the  amended  Act 
authorizes  EPA  to  classify  areas 
designated  as  nonattainment  for  the 
purposes  of  applying  an  attainment  date 
pursuant  to  section  172(a)(2)  or  for  other 
reasons.  In  detenninin^  the  appropriate 
classification.  EPA  may  consider  such 
factors  as  the  severity  of  the 
nonattainment  problem  and  the 
availabibty  and  feasibility  of  the 
pollution  control  measures  (see  section 
172(a)(1)(A)  of  the  amended  Act).  The 
EPA  may,  but  is  not  required  to.  classify 
lead  nonattainment  areas.  At  this  time, 
EPA  does  not  intend  to  classify  lead 
nonattaimnent  areas  with  respect  to  the 
lead  NAAQS  in  effect  on  date  of 
enactment  of  the  1990  CAAA.  That  is, 
while  section  172(a)(1)(A)  provides  a 
mechanism  to  classiJfy  nonattainment 
areas,  section  172(a)(2)(D)  provides  that 
the  attainment  date  extensions 
described  in  section  172(a)(2)(A)  do  not 
apply  to  nonattainment  areas  having 
specified  attainment  dates  under  other 
provisions  of  part  D.  Section  192(a) 
specifically  provides  an  attainment  date 
for  areas  designated  as  nonattaimnent 
for  the  lead  NAAQS  in  effect  at  the  date 
of  enacbnent  of  '.^r  l''90  CAAA. 
Therefore.  EPA  has  legal  authority  to 
classify  lead  nonattainment  areas,  but 


"  Secuofi  lOTIdHS)  of  the  arm-nded  Art  doe*  not 
indicate  that  al!  areas  of  the  Slate  rrsu»'  be 
dPStRTiafed,  ,^I  this  tine  FT.\  has  only  requested 
t.hd!  specified  areas  within  affected  States  1* 
desiRnnted.  Therefore,  moet  Slate*  and  the  Viisl 
maiDnty  of  the  areas  withjB  sfiecled  Stalei  will  ttiU 
have  no  d«»tgnBliCin»,  i  e..  wiii  not  be  designated  as 
atlainmenl.  nonatlsinment.  or  undasf  ;fj«!',lf  fur 
lead 


"  It  i«  important  to  note  that  classifications  and 
dssignaboos  ar«  separata  concepts.  Designations 
refer  to  an  area's  attainmenl  statu*  (i.e.  the  area  U 
designated  attainment,  nonattauunent  ot 
unclassifisble),  Qassiflcations  are  applied  to  areas 
designated  nonattainment  and  are  a  mechaiusm  for 
addreasHiji  difTerem  e>  araong  aooatUiHiinent  arvaa. 
For  exampo    rwuiticaiions  uaoaUjr  MMit  In 
applying  aaait.oTi*,  c,,,-!,;-  ,i'  ::,i'.->.,.ri-t  tun'  p";'->  >,t!".,i: 
longer  attainr,.  ■  •  ,'i.  ,'ii.,'   ■■•■>  '      ■     ■"  ,•■•-:■■, 
mon  »r^"ii»  iif-ribttainment  proOiemi 
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the  5-year  attainment  date  under  section 
192(a)  cannot  be  extended  pursuant  to 
section  172(a)(2)(D).  and  EPA  deems  it 
inappropriate  to  establish  a 
classification  scheme  within  the  5-year 
interval 

(d)  Plan  submission.  Generally,  the 
date  by  which  a  plan  must  be  submitted 
for  an  area  is  trigggered  by  the  area's 
nonattainment  designation.  For  areas 
designated  nonattainment  for  the 
primar>'  lead  NAAQS  in  effect  at 
enactment  of  the  1990  CAAA.  States 
must  submit  SIP's  which  meet  the 
applicabte  requirements  of  part  D  of  the 
Act  within  18  months  of  an  area's 
nonattainment  designation  (see  section 
191(a)  of  the  amended  Act). 

(e)  Attainment  dates.  Generally,  the 
date  by  which  an  area  must  attain  the 
lead  NAAQS  also  is  triggered  by  the 
area's  nonattainment  designation.  For 
areas  designated  nonattainment  for  the 
primary  lead  NAAQS  in  effect  at 
enactment  of  the  1990  CAAA,  SIFs  must 
provide  for  attainment  of  the  lead 
NAAQS  as  expeditiously  as  practicable 
but  no  later  than  5  years  from  the  date 
of  an  area's  nonattainment  designation 
(see  section  192(a)  of  the  amended  Act). 

2.  Pre-SIP  Submittal  Activities 

As  discussed  above,  any  States 
containing  an  area  designated  as 
nonattainment  with  respect  to  the  lead 
N  \AQS  in  effect  at  enactment  of  the 
1990  CAAA  must  develop  and  submit  a 
part  D  SIP  providing  for  attainment. 
Most  of  the  general  part  D 
nonattainment  plan  provisions  are  set 
forth  in  section  172(c).  The  SIP's 
submitted  to  meet  the  part  D 
requirements  must,  among  other  things, 
include  RACM,  RACT,  provide  for  RFP. 
contain  contingency  measures  and 
require  permits  for  the  construction  and 
operation  of  major  new  and  modified 
stationary  sources.  This  portion  of  the 
General  Preamble  does  not  address 
more  specifically  RACM,  RFP, 
contingency  measures,  or  some  of  the 
other  part  D  SIP  requirements  for  lead 
nonattainment  areas.  States  should 
nonetheless  proceed,  consistent  with 
more  general  guidance  on  part  D 
requirements  to  collect  information  and 
data  necessary  to  complete  SIP 
analyses.  A  listing  of  some  of  the 
specific  SIP  activities  States  should  be 
completing  is  described  below.  The  EPA 
will  continue  to  evaluate  the  need  for 
rr.ore  detailed  guidance  on  the  part  D 
lead  SIP  requirements  as  it  proceeds 
with  nonattairiment  designations  for 
lead. 

(a)  Nonattainment  NSR.  Previously, 
ireas  that  were  not  attaining  the  lead 
\.\AQS  were  not  designated  as 
nonattainment  and  therefore  were  not 


required  to  have  a  nonattainment  NSR 
program  consistent  with  section  173  of 
the  Act.  However,  now  that  there  will  be 
areas  designated  nonattainment  for 
lead,  a  nonattainment  NSR  program  is 
required  for  such  areas.  Specifically, 
section  172(c)(5)  requires  that  States 
having  areas  designated  nonattainment 
for  lead  submit  as  part  of  the  applicable 
SIP,  provisions  requiring  permits  for  the 
construction  and  operation  of  new  or 
modified  major  stationary  sources 
anywhere  in  the  nonattainment  area,  in 
accordance  with  section  173.  Further 
guidance  is  provided  in  the  March  11, 
1991  memorandum  from  John  Seitz. 
entitled  "New  Source  Review  (NSR) 
Program  Transitional  Guidance  to 
Implement  the  Clean  Air  Act 
Amendment  Changes  that  Affect  NSR" 
which  is  found  in  Appendix  D.  Among 
other  things,  the  March  11, 1991 
memorandum  addresses  the  interim 
NSR  requirements  applicable  to  an  area 
upon  its  designation  as  nonattainment 
for  lead  but  before  the  amended  law 
provides  for  submittal  of  itsMSR 
program.  The  EPA  generally 
recommends  that  States  evaluate  their 
existing  rules  to  determine  whether 
there  are  any  impediments  to 
implementing  a  nonattainment  NSR 
program  in  the  areas  designated  as 
nonattainment  for  lead. 

(b)  Emission  inventories.  An 
emissions  inventory  is  required  to 
determine  the  nature  and  extent  of  the 
specific  control  strategies  that  are 
needed.  Emissions  inventories  should  be 
based  on  measured  emissions  or 
documented  emission  factors.  The  more 
comprehensive  and  accurate  the 
inventory,  the  more  effective  the  control 
evaluation  (see  section  172(c)(3)  of  the 
amended  Act  which  specifies  that 
nonattainment  area  SIP's  include  "a 
comprehensive,  accurate,  current 
inventory  of  actual  emissions  from  all 
sources  of  the  relevant  pollutant  or 
pollutants  in  such  area  *  *  *").  The 
States  should  begin  to  evaluate  the  type 
of  emissions  inventory  that  needs  to  be 
developed  and  the  type  of  information 
that  needs  to  be  collected  to  support  a 
SIP  submittal.  Postponing  completion  of 
the  emissions  inventory  could 
jeopardize  the  submittal  of  the  lead  SIP 
within  the  statutorily-mandated 
deadlines. 

The  following  documents  provide 
further  information  for  lead  emissions 
inventory  development:  Draft  Manual 
"Updated  Information  on  Approval  and 
Promulgation  of  Lead  Implementation 
Plans,"  EPA,  |uly  1983;  "Guideline 
Series,  Development  of  an  Example 
Control  Strategy  for  Lead."  April  1979; 
and  "Guideline  Series,  Supplementary 


Guideline  for  Lead  Implementation 
Plans."  August  1978. 

(c)  Modeling  and  meteorological 
monitoring.  The  lead  SIP  regulations  at 
40  CFR  51^117  require  that  atmospheric 
dispersion  modeling  be  employed  for  the 
demonstration  of  attainment  for  areas  in 
the  vicinity  of  point  sources  listed  in  40 
CFR  51.117(aKl)."  To  complete  the 
necessary  dispersion  modeling, 
meteorological  and  other  data  will  be 
necessary.  At  this  time  Stales  should  be 
evaluating  whether  the  necessary 
meteorological  data  are  available  and,  if 
not,  determine  what  needs  to  be  done  to 
obtain  these  data  Dispersion  modeling 
should  follow  the  procedures  outlined  in 
the  "Guideline  On  Air  Quality  Models 
(Revised)."  The  "Guideline"  indicates 
that  if  on-site  meteorological  stations 
are  used,  12  months  of  data  are  required. 
Postponing  the  decision  to  determine 
whether  on-site  stations  need  to  be 
established  could  jeopardize  the 
submittal  of  the  lead  SIP  within  the 
statutorily-mandated  deadlines. 

(d)  Control  measures.  As  indicated 
above,  EPA  is  not  at  this  time  providing 
guidance  on  the  R,'\CM  measures 
specific  to  lead  SIP  s.  States  should, 
however,  continue  to  rely  on  guidance 
issued  for  the  control  of  particulate 
emissions.  In  light  of  the  fact  that  some 
SIP's  are  due  )uly  6,  1993.  EPA 
recommends  that  States  focus  their     - 
efforts  more  specifically  now  on 
evaluations  of  the  affected  lead  sources. 
The  EPA  believes  that  the  efforts  States 
should  undertake  include  an  assessment 
of  operation  and  maintenance  (O  &  M) 
and  work  practice  measures.  In 
addition.  State  efforts  should  identify 
and  analyze  control  measures  which 
reduce  process  fugitive  and  lead-bearing 
open  dust  emission  sources.  These 
evaluations  should  consider  the 
technological  feasibility  of  additional 
control  measures,  as  well  as  the  cost  of 
the  identified  options. 

3.  Transition  Issues 

(a)  Transition  from  pre-amended  law. 
As  mentioned,  under  the  pre-amended 
law  there  were  no  designations  for  lead. 


'3  Generally,  in  addition  to  meeting  applicable 
requirements  under  pan  D  of  title  1  of  the  amended 
Act.  SIP's  for  those  areas  designated  nonallammenl 
for  lead  must  also  meet  the  applicable  regulatory 
requirements  set  forth  in  40  CFR  part  51  except  to 
the  extent  those  requirements  are  inconsistent  with 
the  amended  Act.  The  1990  CAAA  include  a 
General  Savings  Clause  which  provides  that   - 
regulations  (or  guidance,  etc  )  in  effect  before  the 
enactment  of  the  Amendments  shall  remain  in  effect 
after  enactment  (see  section  193).  However,  the 
Savings  Clause  also  provides  that  such  regulations 
(or  guidance,  etc.)  shall  remain  in  effect  "except  to 
the  extent  otherwise  provided  under  this  Act. 
inconsistent  with  any  provisions  of  this  Act.  or 
revised  by  the  Administrator."  Id. 
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and  States  were  required  tu  submit  SIP's 
in  accordance  with  section  110.  The 
amended  law.  as  discussed,  now 
authorizes  EPA  to  designate  areas  for 
lead.  There  are  transitional  issues  raised 
by  the  changes  in  the  new  law  including, 
for  example,  the  s*atus  of  the  obligation 
to  submit  adequate  section  110  SIP's 
under  the  pre-amended  law  and  the 
status  of  any  approved  section  110  SIP's. 

(b)  Unapproved  or  inadequate  section 
110  SIP's.  Before  enactment  of  the  1990 
CAAA,  a  State  may  h.ive  failed  to 
submit  a  section  110  SIP  to  EPA.  it  may 
have  submitted  a  section  110  SIP  which 
was  not  approved  by  EPA,  or  it  may 
have  submitted  and  had  approved  a 
section  110  SIP  which  EPA  subsequently 
found  substantially  inadequate.  The  last 
situation  is  true  of  at  least  three  States. 
Specificallv.  prior  to  the  enactment  of 
the  CAAa!  EPA  issued  SIP  calls  for 
three  States  having  substantially 
inadequate  section  110  SIP's.  Except  for 
those  areas  designated  nonattainment 
for  lead,  section  110fnl|2)  requires  these 
States  to  continue  their  section  110 
planning  in  accordance  with  the  SIP 
calls  (or,  as  the  case  may  be,  in  response 
to  EPA's  1978  promulgation  of  the 
quarterly  1.5  p-g/m^  lead  standard)  and 
to  attain  the  .N'AAQS  by  the  applicable 
date  specified  in  section  110(m](2).  Any 
area  in  these  States  that  is  designated 
nonattainment  under  the  new  law  for 
the  existing  lead  N'AAQS  must  instead 
submit  a  part  D  SIF  that  comports  with 
the  applicable  requirements  in  subpart  1 
and  subpart  5,  including  the  SIP 
submittal  material  deadlines  and 
attainment  dates  in  sections  191  and  192 
of  subpart  5. 

The  EPA  intends  to  ensure  that  a 
State  whose  SIP  needed  correction  prior 
to  enactment  of  the  1990  CAAA  and  that 
expects  to  have  an  area  designated  as 
nonattainment  under  the  new  law, 
continues  to  progress  with  its  plan 
development  and  implementation  for 
that  area  as  provided  in  section 
110(n)(2).  Once  areas  are  designated 
nonattainment  for  the  existing  lead 
NAAQS.  the  State  must  complete  a  SIP 
providing  for  attainment  by  the  date  that 
is  as  expeditious  as  "practicable"  for 
any  such  newly-designated 
nonattainment  area.  In  reviewing  any 
future  SIP's  under  sections  191  and  192, 
EPA  will  consider  what  progress  could 
reasonably  have  been  accomplished 
both  prior  to  enactment  of  the  new  law 
and  after  enactment  but  before  the  area 
was  designated  nonattainm.ent. 

(c)  Approved  section  110  SIP's.  In  the 
situation  where  a  State  submitted  and 
EPA  approved  or  promulgated  a  section 
110  lead  SIP  before  the  1990  CAAA 
enactment,  then  all  pro%  isiors  of  such 


SIP  shall  remain  in  effect  unless  and 
until  EPA  approves  a  revision  under  the 
new  law  (see  section  110(n)(l)). 

F.  Nitrogen  Dioxide 

This  section  applies  primarily  to  the 
South  Coast  Air  Basin  of  California, 
which  is  the  only  designated  NOj 
nonattainment  area  in  the  Nation.  The 
basin  was  designated  nonattainment  by 
operation  of  law  (section  107(d)(1)(C). 
The  requirements  described  in  this 
section  would  also  generally  apply  to 
any  subsequently  designated  NOj 
nonattainment  areas.  Nothing  in  this 
guidance  prevents  a  SIP  for  a 
nonattainment  area  from  containing 
measures  more  stringent  than  the 
guidance  recommends. 

In  general,  the  Act,  as  amended  in 
1990,  does  not  require  significant 
revisions  in  the  NOj  NAAQS  program. 
The  General  Savings  Clause  (section 
193)  provides  for  general  program 
continuity  by  explicitly  preserving 
existing  rules,  policies,  and  guidance 
that  are  not  affected  by  Act  changes. 

1.  Designations 

The  1977  Act  gave  the  primary 
authority  for  initiating  designations  to 
State  Governors.  Although  State 
Governors  continue  to  have  authority  to 
initiate  the  designation  process  (section 
107(d)(3)(D)),  the  1990  CAAA  also  give 
the  Administrator  the  authority  to 
initiate  and  to  promulgate  designations 
(section  107(d)  (1)  and  (3)). 

In  general,  areas  may  be  designated 
as  nonattainment,  attainment,  or 
unclassifiable  for  the  NAAQS  (section 
107(d)(1)(A)  (i),  (ii).  and  (iii)).  The  1990 
CAAA  provide  for  designations  of  areas 
based  upon  the  attainment  status  for  the 
current  NAAQS  (section  107(d)(1)(C)): 
they  also  provide  authority  and 
schedules  for  designations  of  areas 
following  promulgation  of  a  new  or 
revised  NAAQS  (section  107(d)(1)  (A) 
and  (B)). 

The  revised  law  sets  forth  specific 
requirements  that  govern  the 
redesignation  of  an  area  from 
nonattainment  to  attainment  (section 
107(d)(3)(E)).  The  particular  criteria  for 
redesignating  nonattainment  areas  to 
attainment  (section  107(d)(3)(E))  include 
the  following  determinations:  The  area 
has  attained  the  NAAQS,  the  area  has  a 
fully  approved  (section  llO(k)) 
implementation  plan,  the  improvement 
in  air  quality  is  due  to  permanent  and 
enforceable  emissions  reductions,  the 
area  has  a  maintenance  plan  meeting 
the  requirements  of  section  175A,  and 
the  area  meets  al!  applicable 
requirements  under  section  110  and  part 
D.  See  "Redesignations  and 


Maintenance" 
document. 


under  III.H.6  of  this 


2.  Plan  Deadlines 

Submission  deadlines  for  States  to 
submit  implementation  plans  (part  D 
Plans)  for  NOi  are  given  in  section  191. 
Plan  submission  deadlines  are  explicitly 
given  for  nonattainment  areas  which 
violate  the  primary  NOj  NAAQS 
(section  191).  The  NOj  primary  and 
secondary  NAAQS  are  identical.  Thus, 
the  South  Coast  Air  Basin  must  submit 
an  implementation  plan  that  meets  the 
requirements  of  subpart  1  of  part  D,  and 
the  plan  must  be  submitted  within  18 
months  after  enactment  of  the  1990 
CAAA  (i.e..  by  May  15. 1992). 

States  with  areas  that  are  designated 
or  redesignated,  after  enactment,  as 
nonattainment  areas  for  the  NOj 
NAAQS  must  submit  implementation 
plans  (section  191  (aj).  These 
implementation  plans  must  meet  the 
requirements  of  part  D  and  the  plans 
must  be  submitted  within  18  months  of 
the  designation  or  redesignation. 

3.  Attainment  Dates 

In  the  1990  CAAA,  Congress  set 
specific  attainment  dates  for 
nonattainment  areas  that  were  found  to 
violate  the  NOj  NAAQS.  The  1990 
CAAA  require  attainment  of  the 
NAAQS  "as  expeditiously  as 
practicable"  (section  172(a)(2)  (A)  and 
(B)).  Although  the  1990  CAAA  give  EPA 
authority  to  establish  flexible 
attainment  dates  (section  172(a)(2)  (A)- 
(C)).  this  flexibility  does  not  apply  to 
areas  t^.at  have  specific  attainment 
dates  (section  172(a)(2)(D)).  Specifically, 
the  flexibility  does  not  apply  to 
attainment  of  the  NOj  NAAQS  because 
the  attainment  date  is  specified  in 
section  192. 

Areas  that  were  designated 
nonattainment  at  the  time  of  enactment 
(i.e.,  areas  that  are  nonattainment  by 
operation  of  law)  must  attain  the 
primary  standard  as  expeditiously  as 
practicable,  but  not  later  than  5  years 
after  enactment  of  the  1990  CAAA  (i.e.. 
by  November  15. 1995)  (section  192(b)). 
This  requirement  applies  to  the  South 
Coast  Air  Basin. 

Areas  that  are  redesignated  as 
nonattainment.  subsequent  to  the 
November  15. 1990  date  of  enactment, 
must  attain  the  primary  standard  as 
expeditiously  as  practicable,  but  not 
later  than  5  years  after  the 
nonattainment  designation  (section 
192(a)). 

4.  Nonattainment  Plan  Provisions 

The  1970  Act  required  States  to 
submit  implementation  plans  that  would 
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indicate  how  the  State  would  attain  and 
maintain  the  NAAQS.  The  requirements 
for  these  general  SlP's  were  listed  in 
part  A.  section  110.  In  the  1977  CAAA, 
requirements  for  implementation  plans 
in  nonattainment  areas  were  given  in 
part  D  [sections  171-178).  These 
requirements  addressed  a  number  of 
issues  including,  but  not  limited  to. 
attainment  dates,  permit  requirements, 
and  planning  procedures. 

The  1990  CAAA  have  not  made 
significant  changes  in  the  plan 
requirements  for  NOi  nonattainment 
areas  {section  172(c)).  For  this  reason. 
States  may  generally  continue  to  rely  on 
past  guidance  for  NOi  programs  in 
meeting  those  requirements.  This 
position  is  further  supported  by  the 
General  Savings  Clause  contained  in 
section  193.  1 

C.  Mew  Source  Review  (NSR) 
Nonattainment  Permit  Requirements 

This  section  of  the  General  Preamble 
describes  the  new  or  revised  NSR 
nonattainment  permit  program 
requirements  under  part  D  of  the 
amended  Act  and  generally  explains 
EPA's  interpretation  of  these 
requirements.  For  these  new  or  revised 
provisions,  the  provisions  discussed 
below  are  the  minimum  statutory 
requirements  States  must  use  to  revise 
their  existing  NSR  nonattainment  permit 
plan  provisions  (or  to  adopt  such 
provisions  if  none  exist)  which  must  be 
submitted  to  EPA  for  approval  by  the 
deadlines  set  forth  in  the  CAAA  of  1990. 
In  keeping  with  past  practice,  EPA 
intends  to  issue  regulations  setting  forth 
in  more  detail  the  requirements  for  an 
approvable  NSR  program. 

1.  Construction  Bans 

Under  the  1977  Amendments  to  the 
Act.  section  110{a)(2)(I)  of  the  statute 
required  EPA  to  place  certain 
nonattainment  areas  under  a  federally- 
imposed  construction  moratorium  (ban) 
that  prohibited  the  construction  of  all 
new  or  modified  major  stationary 
sources  in  nonattainment  areas  where 
the  State  failed  to  have  an 
implementation  plan  meeting  all  of  the 
requirements  of  part  D  of  the  Act.  The 
amended  Act  repeals  the  provisions 
previously  found  in  section  110(a)(2){l). 
The  amended  Act  also  contains  a 
Savmgs  Clause  in  section  110(n)(3)  that 
preserves  certain  existing  section 
110(a)(2)(I)  construction  bans  in  place 
before  November  15, 1990.  if  the  ban 
was  imposed  by  virtue  of  a  finding  that 
the  plan  for  the  area  did  not  contain  an 
adequate  NSR  permitting  program  as 
rpquired  by  section  172(b)(6)  of  the  1977 
Act,  or  the  plan  failed  to  provide  for 
timely  attainment  of  the  SO»  NAAQS  by 


December  31. 1982.  All  other 
construction  bans  imposed  pursuant  to 
section  110(a)(2)(I)  are  Hfted  as  a  result 
of  the  new  statutory  provision.  In 
accordance  with  new  section  110(n)(3), 
the  construction  bans  that  are  retained 
remain  in  effect  until  the  EPA 
determines  that  the  SIP  meets  either  the 
new  part  D  permit  requirements  or  the 
new  requirements  for  attainment  of  the 
NAAQS  for  SCh  under  subpart  5  of  part 
D.  as  applicable. 

Section  173  and  the  various  subparts 
of  title  I  of  the  amended  Act  contain  the 
requirements  for  issuance  of  a  NSR 
contruction  permit  to  a  new  or  modified 
major  source  in  a  nonattainment  area  or 
ozone  transport  region.  To  issue  such 
permits,  the  permit  authority  must  first 
find  per  section  173(a)(4)  that  "the 
Administrator  has  not  determined  that 
the  applicable  implementation  plan  is 
not  being  adequately  implemented  for 
the  nonattainment  area"  in  accordance 
with  the  requirements  of  part  D.  If  the 
Administrator  determines  that  the  SIP 
for  the  part  D  requirements  is  not  being 
adequately  implemented  for  the 
nonattainment  area  where  the  new 
source  or  modification  wants  to  locate, 
permits  that  would  otherwise  meet  the 
requirements  of  section  173  cannot  be 
issued. 

While  EPA  policy  generally  is  to 
impose  a  FIP  where  States  fail  to  adopt 
Clean  Air  Act  NSR  provisions,  section 
113(a)(5)  of  the  amended  Act  provides 
that  EPA  may  prohibit  the  construction 
or  modification  of  any  major  stationary 
source  in  any  area,  including  an 
attainment  area,  where  there  is  a 
violation  of  the  statute's  NSR 
requirements.  Specifically,  EPA  may 
apply  section  113(a)(5)  whenever  the 
Administrator  finds,  on  the  basis  of 
available  information,  that  a  State  is  not 
acting  in  compUance  with  any 
requirement  or  prohibition  of  the  Act 
relating  to  construction  of  new  sources 
or  the  modification  of  existing  sources. 
Upon  such  a  finding,  the  Administrator 
may  issue  an  order  prohibiting  the 
construction  or  modification  of  any 
major  stationary  source  in  any  area  to 
which  such  requirement  applies,  issue 
an  administrative  penalty  order  in 
accordance  with  the  requirements  of 
section  113(d).  or  bring  a  civil  action 
under  section  113(b).  Nothing  in  section 
113(a)(5)  precludes  the  EPA  from  taking 
other  enforcement  action  or 
commencing  a  criminal  action  under 
section  113(c)  at  any  time  for  any  such 
violation.  Section  113(a)(5)  is  discussed 
in  greater  detail  in  section  IV.B.2. 

2.  Emissions  Offsets 

The  1990  CAAA  clarify  and  expand 
the  basic  requirements  for  emissions 


offsets  already  contained  in  section  173 
of  part  D.  Moreover,  in  limiting  the 
States'  opportunities  to  set  up  a  growth 
allowance  (described  in  section  1II.G.3). 
the  19<W  CAAA  establish  emissions 
offsets  as  the  primary  regulatory 
mechanism  for  accommodating  major 
new  source  growth  without  jeopardizing 
the  Act's  mandate  for  reasonable 
progress  toward  NAAQS  attainment.  In 
light  of  such  statutory  changes,  each 
State  should  review  the  emissions  offset 
requirements  in  its  current  NSR  rules 
and  determine  what  revisions  are 
necessary  to  conform  those  rules  with 
the  criteria  described  below. 

(a)  RFP.  The  basic  requirement  in 
section  173(a)(1)  remains  the  same  in 
that  to  issue  a  permit  the  State  must 
demonstrate  that  the  new  source  growth 
does  not  interfere  with  the  approved 
demonstration  of  reasonable  progress 
for  the  area.  Such  growth  results  from 
new  or  increased  emissions  potential 
from  major  stationary  sources,  as  well 
as  from  emissions  from  minor  source 
growth  unaccounted  for  by  the  control 
strategy  in  the  EPA-approved  SIP. 

The  EPA  interprets  section 
173(a)(1)(A)  to  ratify  current  EPA 
regulations  requiring  that  the  emissions 
baseline  for  offset  purposes  be 
calculated  in  a  manner  consistent  with 
the  emissions  baseline  used  to 
demonstrate  RFP.  Regarding  the  amount 
of  offsets  that  is  necessary  to  show 
noninterference  with  RFP,  EPA  will 
presume  that  so  long  as  a  new  source 
obtains  offsets  in  an  amount  equal  to  or 
greater  than  the  amount  specified  in  the 
applicable  offset  ratio  (or,  where  the 
statute  does  not  specify  an  offset  ratio, 
in  an  amount  greater  than  1;1).  the  new 
source  will  represent  RFP.  In  general, 
this  presumption  may  be  overcome  only 
if  the  applicable  SIP  expressly  relies  on 
new  sources  to  generate  a  greater 
amount  of  reductions  than  set  forth  in 
the  statutory  offset  ratios.  The  offsets 
still  must  satisfy  the  section  173(c) 
requirements  as  discussed  below. 
The  EPA  regulations  at  40  CFR 
51.165(a)(3)(i)  presently  require  that 
offset  be  based  on  allowable  or  actual 
emissions,  depending  on  which  currency 
is  used  for  RFP  and  attainment 
demonstration  purposes.  Historically, 
RFP  often  has  been  tracked  primarily  by 
a  yearly  assessment  of  the  net  actual 
emissions  reductions  that  have 
occurred,  because  actual  emissions  best 
correlate  with  ambient  air  quality 
concentrations.  In  such  cases,  EPA 
regulations  disallow  the  use  of  "paper" 
offsets  based  on  SIP  allowable 
emissions  in  excess  of  actual  emissions, 
and  the  statutory  changes  do  not  call  for 
any  change  in  this  approach. 


Federal  Register  /  Vol.  57,  No.  74  /  Thursday,  April  16.  1992  /  Proposed  Rules 


13553 


(b)  Geographic  location  of  offsets. 
New  section  173(c)(1)  stipulates  that 
emissions  offsets  generally  must  be 
obtained  by  the  same  source  or  other 
existing  sources  m  the  same 
nonattainment  area.  However,  the 
statutory  provision  does  allow  offsets  to 
be  obtained  in  another  nonattainment 
area  under  two  specific  conditions.  First. 
the  other  nonattainment  area  must  have 
an  equal  or  higher  nonattainment 
classification  than  the  nonattainment 
area  in  which  the  source  would 
construct.  In  applying  this  provision,  the 
other  nonattainment  area  must  have  an 
equal  or  higher  nonattainment 
classification  for  the  same  pollutant.  For 
example,  a  proposed  major  new  source 
of  VOC  seeking  to  locate  in  a 
nonattainment  area  classified  as  serious 
for  ozone  could  possibly  obtain  emission 
offsets  in  another  ozone  nonattainment 
area  if  such  area  were  designated 
serious,  severe  or  extreme  for  ozone 

The  second  condition  is  that  the 
emissions  from  such  other 
nonattainment  area  must  contribute  to  a 
violation  of  the  NAAQS  in  the 
nonattainment  area  in  which  the  source 
would  construct.  The  showing  that  such 
contribution  from  sources  in  another 
nonattainment  area  exists  should  be 
acknowledged  and  verified  by  the 
permitting  authority.  Generally, 
dispersion  modeling  is  used  to  identify 
the  existence  of  such  impacts. 

(c)  Timing  of  offsets.  New  section 
173(c)(1)  also  adds  the  condition  that 
any  emissions  offsets  obtained  in 
conjunction  with  the  issuance  of  a 
permit  to  a  new  or  modified  source  must 
be,  "by  the  time  a  new  or  modified 
source  commences  operation,  in  effect 
and  enforceable  *   *   *   *."  This  new 
statutory  condition  for  offsets  augments 
an  existing  requirement  under  section 
1"3  that  provides  that  offsets  must  be 
"legally  binding"  before  a  permit  mav  be 
issued.  The  1990  CAAA  clarified  the' 
existing  requirement  by  requiring  that 
the  offsets  be  federally  enforceable 
before  permit  issuance  (see  revised 
section  173(a)).  Accordingly,  while  it  is 
possible  for  a  State  to  issue  a  permit  to 
construct  once  sufficient  emissions 
offsets  have  been  identified  and  made 
federally  enforceable  (generally  through 
a  permit  condition  made  to  the  permit  of 
the  existing  source],  the  State  must  also 
ensure  that  the  required  emissions 
reductions  actually  occur  no  later  than 
the  date  on  which  the  new  source  or 
modified  source  would  commence 
operation. 

(d)  Actual  emissions  reductions.  New 
section  173(c)(1)  includes  the  provision 
that  the: 


'Total  tonnage  of  increaspd  emissions 
from  the  new  or  modified  source  shall  be 
offset  by  an  equal  or  greflter  amount,  as 
applicable,  in  the  actual  emissions  of  such  air 
pollutant  from  the  same  or  other  sources  in 
the  area. 

The  Act  was  previously  silent  on  this 

issue;  however,  EPA's  current  policy 
concernmg  the  baseline  for  emissions 
offsets,  as  contained  in  the  part  51  NSR 
nonattainment  regulations,  provides  that 
the  offset  baseline  is  the  emissions  limit 
under  the  applicable  SIP  in  effect  at  the 
time  the  permit  application  is  filed, 
unless  the  State's  demonstration  of  RFP 
and  NAAQS  attainment  is  based  on 
actual  emissions,  or  the  applicable  SIP 
does  not  contain  an  emissions  limitation 
for  that  particular  source  or  source 
category  (see  existing  J  51,165{a)(3)(i)). 
The  new  statutorv'  requirement  provides 
that  emissions  increases  from  the  new 
or  modified  source  must  be  offset  by 
real  reductions  in  actual  emissions  As 
noted  above,  RFP  and  attainment 
demonstrations  generally  are  based  on 
actual  emissions.  However,  to  the  extent 
that  these  plans  are  based  on  allowable 
emissions,  offset  credit  for  reductions  in 
allowable  emissions  (as  necessary  to 
conform  with  the  requirements  of 
section  173(a)(l)j  is  appropriate,  but  will 
be  deemed  inadequate  if  there  is  not  a 
real  reduction  m  actual  emissions  that 
equals  or  exceeds,  as  applicable,  the 
increase  in  emissions  resulting  from  the 
operation  of  the  major  new  or  modified 
source. 

(e)  Creditable  reductions.  The  final 
condition,  added  under  new  section 
173(c)(2),  prevents  emissions  reductions 
otherwise  required  by  the  Act  from 
being  credited  for  purposes  of  satisfying 
the  part  D  offset  requirement.  For 
example,  reductions  required  to  meet 
RACT  and  acid  ram  reductions  pursuant 
to  statutory  requirements  are  not 
creditable  for  emissions  offsets. 
However,  the  statutory  language  does 
allow  reductions  that  are  achieved 
indirectly  pursuant  to  a  requirement  of 
the  C.\AA  (incidental  emission 
reductions)  to  be  credited  if  they  meet 
the  other  criteria  for  offsets  contained  in 
section  173(c)(1)  as  described  above. 
Section  112  of  the  CAAA  contains 
source  requirements  for  hazardous  air 
pollutants.  The  listed  hazardous  air 
pollutants  In  section  112(b)(1)  are  not 
exempt  from  regulation  under  the 
nonattainment  provisions  of  part  D. 
New  and  existing  sources  must  meet, 
where  applicable,  the  MACT  emissions 
limitations  as  promulgated  under  section 
112(d).  As  part  of  the  schedule  to  comply 
with  an  applicable  MACT  standard,  an 
existing  source  may  elect  to  comply  with 
the  early  reductions  requirements  of 
section  112(i)(5).  By  electing  to  achieve 


early  reductions,  an  existing  source 
may,  under  certain  conditions  outlined 
below,  meet  an  alternative  emission 
limit  in  lieu  of  meeting  an  applicable 
MACT  standard  for  a  period  of  6  years 
from  the  compliance  date  of  an 
otherwise  applicable  MACT  standard. 
Except  as  follows,  to  obtain  the  MACT 
compliance  extension,  the  reduction 
must  be  achieved  before  the  otherwise 
applicable  standard  is  first  proposed.  A 
source  may  also  obtain  an  extension  if  it 
achieves  the  early  reductions  after  the 
proposal  of  an  apphcable  MACT 
limitation  but  before  January  1, 1994. 
and  it  makes  an  enforceable 
commitment  to  achieve  such  reductions 
before  the  proposal  of  the  MACT 
standard. 

Emissions  reductions  of  the  hazardous 
air  pollutants  listed  in  section  112(b)(1) 
to  meet  a  standard  under  section  112(d), 
including  emissions  reductions  to  meet 
the  early  reductions  requirements  of 
section  112{i)(5).  are  not  creditable 
emissions  reductions.  These  reductions 
are  required  by  the  Act  and  therefore 
are  not  creditable  for  offsetting  emission 
increases  under  part  D  (section 
173(c)(2)). 

However,  any  emissions  reductions  in 
excess  of  the  required  MACT  standards 
or.  in  the  case  of  early  reductions  under 
section  112(i)(5).  any  emissions 
reductions  in  excess  of  90  percent  (or  In 
excess  of  95  percent  for  particulates) 
should  be  considered  surplus  and 
therefore  should  be  creditable  for 
offsetting  purposes  if  all  other 
applicable  requirements  are  met.  Also,  if 
emissions  of  a  pollutant  other  than  one 
of  the  specific  pollutants  required  to  be 
controlled  are  reduced  as  a  result  of 
complying  with  a  MACT  standard  (e.g., 
reductions  in  nontoxic  VOC's  that  are 
incidental  to  reductions  of  a  toxic  VOC 
that  is  subject  to  the  MACT  standard), 
or  if  reductions  are  achieved  pursuant  to 
a  State  requirement  that  goes  beyond 
the  requirements  of  the  Act,  such 
emissions  reductions  are  considered 
incidental  and,  therefore,  should  be 
considered  as  creditable  reductions  if  all 
other  conditions  for  a  creditable  offset 
are  met. 

For  purposes  of  equity,  EPA 
encourages  States  to  allow  sources  to 
use  pre-enactment  banked  emissions 
reductions  credits  for  offsetting 
purposes.  States  may  do  so  as  long  as 
the  restored  credits  meet  all  other  offset 
creditability  criteria  and  such  credits  are 
considered  by  States  as  part  of  the 
attainment  emissions  inventory  when 
developing  their  post-enactment 
attainment  demonstration.  For  VOC 
offsets.  It  18  important  to  note  that  such 
reductions  mu»t  be  uRed  in  accordance 
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with  the  offset  ratios  established  by  the 
1990  CAAA  for  the  different  ozone 
nonattainment  area  classifications. 
Existing  EPA  regulations  (40  CFR 
51.163(a)(3)(ii)(C](l])  prohibits  certain 
pre-enactment  banked  emissions 
reduction  credits,  i.e.,  reductions 
achievtd  by  shutting  down  existing 
sources  or  curtailing  production  or 
operating  hours,  from  being  used  in  the 
absence  of  an  EPA-approved  attainment 
plan. 

3.  Creditable  Emissions  Reductions  for 

Netting 

Except  for  the  provisions  of  subpart  2 
of  title  I.  the  1990  CAAA  generally  do 
not  affect  EPA's  current  procedures  for 
netting  emissions  decreases  and 
increases  (see  section  III.A.3-5).  Netting 
emissions  increases  and  decreases 
should  be  determined  consistent  with 
EPA"s  current  NSR  rules  and  EPA's 
"Emissions  Trading  Policy  Statement 
(ETPS)"  (51  FR  43823,  December  4. 1986). 
Use  of  pre-enactment  reductions  for 
netting  with  post-enactment  emissions 
increases  continues  to  be  available  to 
the  extent  allowed  under  State  rules. 
However,  because  these  reductions 
represent  emissions  that  are  not 
included  in  the  1990  base  year 
inventory,  States  should  consider  the 
post-enactment  increases  (less  post- 
enactment  decreases)  as  growth  even 
though,  for  applicability  purposes,  the 
source's  net  emissions  change  is  de 
minimis. 

Early  reductions  of  hazardous  air 
pollutant  (HAP)  emissions  under  section 
112(i)(5)  may  also  be  creditable 
emissions  reductions  for  netting.  The 
EPA  considers  early  reductions  under 
section  112(i)(5)  to  be  "surplus  "  under 
the  ETPS  and  creditable  for  netting.  As 
stated  above,  early  reductions  cannot  be 
used  as  creditable  reductions  for  offset 
purposes  due  to  the  statutory  Hmitations 
of  section  173(c)(2). 

4  Growth  Allowances  | 

Before  the  enactment  of  the  1990 
CAAA.  the  Act  provided  in  general  that 
States  could  establish  a  pollutant- 
specific  allowance  for  additional  growth 
in  any  designated  nonattainment  area 
by  controlling  existing  source  emissions 
beyond  the  amount  of  reduction 
required  to  demonstrate  RFP.  Based  on 
the  amount  of  excess  control  of  existing 
emissions,  section  172(b)(5)  of  the  1977 
.\ci  provided  that  States  could 

expressly  identify  and  queintify  the 
emissions,  if  any,  of  any  such  pollutant 
which  will  be  allowed  to  result  from  the 
construction  and  operation  of  major  new 
or  modified  stationary  sources"  m  a 
particular  nonattainmen:  area  Before 
t.^e  1990  C.\.\.\  section  1-3(1,-.  A) 


implied  that  the  emission*  reductions 
used  to  "allow"  the  new  emissions  from 
the  proposed  source  could  be  furnished 
by  controlling  existing  major  sources  to 
a  greater  degree  than  that  required  by 
RACT  or  by  controlling  minor  sources. 

Commensurate  with  the  above 
provision,  section  173(1)(B)  of  the  1977 
Act  required  that,  before  a  part  D  permit 
to  construct  could  be  issued  to  any 
major  new  or  modified  stationary 
source,  the  permitting  agency  had  to 
have  determined  that  "emissions  of  such 
pollutant  from  the  proposed  source 
would  not  cause  or  contribute  to 
emissions  levels  which  exceed  the 
allowance  permitted  *  *  *." 
Alternatively,  when  a  major  new  or 
modified  stationary  source  applied  for  a 
part  D  permit  (in  the  absence  of  an 
approved  growth  allowance), 
corresponding  emissions  reductions 
(offsets)  were  to  be  obtained  from 
existing  sources  as  a  prerequisite  for 
approving  the  new  construction.  These 
provisions  formed  the  basis  for  States  to 
develop  "growth  allowances"  in  their 
SIP'S. 

The  revised  Act  restricts  where  new 
allowances  may  be  established  and 
voids  certain  existing  growth 
allowances.  Revised  sections  172(c)(4) 
and  173(a)(1)(B)  limit  new  growth 
allowances  to  only  those  portions  of  a 
nonattainment  area  which  have  been 
formally  targeted  for  economic  growth 
by  the  Administrator,  in  consultation 
with  the  Secretary  of  Housing  and 
Urban  Development.  New  section  173(b) 
of  the  Act  invalidates  by  operation  of 
law  any  existing  growth  allowance  in 
any  nonattainment  area  that.either 
received  a  notice  that  the  SIP  was 
substantially  inadequate  under  section 
110(a)(2)(Hl(ii)  of  the  1977  Act.  or 
receives  a  notice  of  inadequacy  under 
new  section  110(k)(l)  of  the  amended 
Act.  Again,  section  173(a)(1)(B)  lifts  this 
restriction  from  targeted  economic 
growth  areas.  Where  a  growth 
allowance  is  no  longer  valid  or  cannot 
be  established,  a  proposed  major  new  or 
modified  stationary  source  in  a 
nonattainment  area  is  required  to  obtain 
emissions  offsets  on  a  case-by-case 
basis  in  order  to  obtain  construction 
approval 

5.  Analysis  of  Alternatives 

Before  the  enactment  of  the  1990 
CAAA,  section  172  of  part  D  contained  a 
provision  requiring  that,  in  the  case  of 
implementation  plans  that  could  not 
demonstrate  attainment  of  the  NAAQS 
for  ozone  or  carbon  monoxide  by 
December  31. 1982.  such  plans  must 
include 


*   *   ■  A  projp-arn  which  requires,  prior  to 
the  issuance  of  any  permit  *  *   '  an  analysis 
of  alternative  sites,  sizes,  production 
processes,  and  environmental  control 
techniques  for  such  proposed  source  which 
demonstrates  that  the  benefits  of  the 
proposed  source  significantly  outweight  the 
environmental  and  social  costs  imposed  as  a 
result  of  its  location,  construction,  or 
modification. 

The  1990  CA.AA  removed  this 
provision  from  section  172  and  added  it 
as  new  section  173(a)(5).  Consequently, 
such  analysis  and  demonstration  are 
now  prerequisites  to  the  issuance  of  any 
part  D  permit. 

6.  Control  Technology  Information 

Per  section  173(d),  the  States  must 
provide  that  the  control  technology 
information  from  permits  issued  under 
section  173  be  promptly  submitted  to 
EPA's  RACT/BACT/LAER 
clearinghouse,  to  other  States,  and  to  the 
general  public, 

7.  Innovative  Controls  for  Rocket 
Engines  and  Motors 

Under  section  173(e)  States  are 
authorized  to  allow  offsetting,  by 
alternative  or  innovative  means,  of 
emission  increases  from  rocket  engine 
and  motor  firing,  and  cleaning  related  to 
such  firing.  This  authorization  applies  to 
any  existing  or  modified  major  source 
that  tests  rocket  engines  or  motors 
imder  the  conditions  found  at  section 
173(e)  (1)  through  (4).  The  conditions 
require  that  a  proposed  modification  be 
solely  for  the  purpose  of  expanding  the 
testing  of  rocket  engines  or  motors  at  a 
facility  already  permitted  for  such 
purposes,  and  that  the  testing  is  required 
for  a  program  essential  to  the  national 
security  as  certified  m  wTiting  by  the 
appropriate  departments  and  agencies 
of  the  Federal  government.  Also,  the 
source  must  have  used  all  reasonable 
means  to  obtain  offsets,  all  available 
offsets  must  already  have  been  used, 
and  sufficient  offsets  must  not  be 
available  to  the  source.  Once  these 
criteria  are  met,  the  source  will  comply 
with  an  alternative  measure,  imposed  by 
the  permitting  authority,  designed  to 
offset  any  emissions  increases  not 
directly  offset  by  the  source. 

In  lieu  of  requiring  alternative  offset 
measures,  the  permitting  authority  may 
impose  an  emissions  fee  to  be  paid  to, 
and  used  by,  the  State  to  maximize 
emissions  reductions  in  the  area  of  the 
test  facility.  Section  173(e)(4)  caps  such 
fees  at  1.5  times  the  cost  of  stationary 
control  costs  adopted  in  the  area  during 
the  previous  3  years. 
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8.  Exemptions  for  Stripper  Wells 

Section  819  of  the  C.AAA  provides  a 
limited  exclusion  for  activities  related  to 
stripper  wells,  where  such  activities 
occur  in  certain  designated 
nonattainment  areas.  The  statutory 
provision  as  WTitten  applies  to  the 
production  of  oil  or  natural  gas  from  a 
stripper  well,  and  the  equipment  used  in 
the  exploration,  production, 
development,  storage,  and  processing  of 
such  stripper  well  oil  and  natural  gas. 
Stripper  wells  are  low-production  wells. 
Oil  stripper  wells  produce  less  than  10 
barrels  of  oil  per  day  and  natural  gas 
stripper  wells  (as  defined  in  the 
National  Gas  Policy  Act;  15  U.S.C. 
section  3318(b])  cannot  exceed  an 
average  of  60.000  cubic  feet  per 
production  day  during  a  90-day 
production  period. 

While  still  subject  to  the  general 
requi.-ements  under  sections  172  and  173 
of  the  Act  for  NSR  nonattainment  area 
permits,  including  requirements 
applicable  under  those  sections 
pursuant  to  subpart  1  of  part  D  of  the 
amended  Act,  these  activities  are  not 
required  to  satisfy  the  additional 
nonattainment  area  requirements 
enacted  under  new  subparts  2.  3,  4  and  5 
of  part  D  of  the  amended  Act.  Section 
819  of  the  1990  CAA.^  limits  this 
exclusion  to  PM-10,  ozone,  or  CO 
nonattainment  areas  classified  as 
marginal,  moderate,  or  serious  (and 
having  a  population  of  less  than 
350,000).  (subpart  5  of  part  D  provides 
no  additional  NSR  requirements  for 
sulfur  oxides,  nitrogen  dioxide,  or  lead 
nonattainment  areas.)  No  exclusion 
from  the  additional  requirements  of 
subparts  2  through  5  is  provided  for 
serious  PM-10,  ozone  or  CO 
nonattainment  areas  having  a 
population  of  350.000  or  more,  or  in 
severe  and  extreme  ozone 
nonattainment  areas. 

9.  OCS  source  Applicability 

Section  801  of  the  1990  CAAA  adds  a 
new  section  328  to  the  Act  entitled  "Air 
Pollution  from  Outer  Continental  Shelf 
Activities".  This  section  contains 
provisions  pertaining  to  the  control  of 
air  pollution  from  OCS  sources.  These 
provisions  necessitate  a  revision  of  the 
Federal  NSR  regulations  under  both  the 
PSD  and  NSR  nonattainment  permit 
programs  to  facilitate  implementation  of 
OCS  regulations.  The  OCS  regulations 
will  be  proposed  in  a  separate  EPA 
action  and  codified  at  40  CFR  part  55 
The  reader  is  referred  to  the  separate 
OCS  proposal  package  for  more  specific 
information  on  the  OCS  rules. 


10.  Tribal  Lands  .^ppllcabllity 

As  discussed  more  fully  in  section 
V.B.  of  this  preamble,  the  1990  CAAA 
grant  EP.^  the  authnnty  to  treat  Indian 
tribes  in  certain  respects  as  States,  and 
specifically  allows  Tribes  to  develop 
tribal  implementation  plans  for 
implementating  the  NAAQS  on  tribal 
lands.  Like  SIP's,  these  plans  must 
include  all  implementation  requirements 
set  out  in  the  Act,  including  complete 
NSR  programs  for  constructing  or 
modifying  existing  sources  located  on 
tribal  lands.  Further  guidance  on  the 
treatment  of  Indian  tribes  will  be 
provided  as  part  of  a  separate 
rulemaking  required  by  section  301(d)(2) 
of  the  Act. 

11.  Stationary  Source  Definition 

The  1990  CAAA  added  a  new 
definition  of  "stationary  source"  in 
section  302(z)  of  title  III  of  the  Act.  and 
amended  the  existing  definition  already 
contained  in  section  111(a)(3).  The 
addition  of  the  new  definition  appears 
to  strengthen  congressional  intent  that 
certain  internal  combustion  engines 
must  be  subject  to  control  under  State 
permit  programs,  while  requiring  the 
exclusion  of  those  internal  combustion 
engines  which  fall  under  the  newly 
defined  category  of  "nonroad  engines." 
Congress  authorized  EPA  to  establish 
emissions  standards  for  categories  of 
nonroad  engines  that  are  deemed  to 
contribute  significantly  to  pollution 
problems.  Such  authorization  preempts 
States  from  further  regulating  such 
sources  of  pollution  under  the  stationary 
source  permit  process.  The  EPA 
presently  beheves  that  most  internal 
combustion  engines  used  in  stationary 
applications  should  be  subject  to  the 
State  permit  process  for  stationary 
sources. 

12.  Temporary  Clean  Coal  Technology 
Demonstration  Projects 

Section  415(b)(2)  of  the  amended  Act 
provides  under  certain  conditions  an 
exemption  from  the  part  D  requirements 
of  title  I  for  the  installation,  operation, 
cessation,  or  remo\  al  of  a  temporary 
clean  coal  technology  demonstration 
project.  Section  415(b)(1)  specifict.  that 
clean  coal  technology  projects  are  those 
funded  under  the  Department  of  Energy- 
Clean  Coa!  technology  appropriations  or 
s;miiar  projects  funded  by  EPA  and 
limits  the  applicability  of  section  415  to 
existing  facilities. 

Under  section  415ibl[2],  to  qualify  for 
this  exemption,  a  temporary  clean  cnai 
demonstration  project  must  operHte  for 
no  more  than  5  years.  The  project  rr.ust 
also  comply  with  any  applicable  SIP  for 
the  area  in  which  the  pro|eci  is  located 


and  all  other  requirements  for  the 
attainment  and  maintenance  of  ambient 
air  quality  standards,  both  during  and 
after  the  project  Section  415(b)(4) 
requires  EPA  to  issue  rules  or 
interpretive  rulings  to  implement  this 
exemption.  As  required,  EPA  has 
proposed  such  changes  to  the  rules  for 
steam  electric  utility  units.  These 
proposed  changes  were  published  in  the 
Federal  Register  on  June  14, 1991  (56  FR 
27630).  Readers  are  referred  to  this 
notice  for  more  details  on  the 
appUcabihty  of  this  exemption.  Under 
section  415(b)(4).  these  rules  are  hmited 
to  those  areas  where  EPA  is  the 
permitting  authority.  Where  the  State  is 
the  part  D  permitting  authority,  the  State 
may,  but  is  not  required  to,  adopt  and 
submit  to  EPA  for  approval  rule  changes 
incorporating  the  section  415(b)(2) 
exemption  in  its  SIP. 

13.  Failure  to  Submit  NSR  Rules  By 
Statutory  Deadlines 

The  1990  CAAA  require  States  to 
adopt  SIP  revisions  subject  to  EPA 
approval  that  incorporate  the  new 
preconstruction  permitting  requirements 
for  new  or  modified  sources  that  were 
discussed  in  the  preceding  sections.  For 
instance,  new  permit  rules  for  PM-10 
nonattainment  areas  must  be  submitted 
to  EPA  by  June  30, 1992;  new  rules  for 
ozone  nonattainment  areas  must  be 
submitted  by  November  15. 1992;  new 
rules  for  most  CO  nonattainment  areas 
are  due  3  years  from  the  date  of  the 
nonattainment  designation.  The  EPA 
has  previously  announced  its 
interpretation  that  the  new  NSR 
requirements  did  not  go  into  effect  with 
passage  of  the  1990  CAAA  but  rather 
become  effective  in  accordance  with  the 
schedule  for  State  adoption  of  SIP 
revisions  (see  J.  Seitz,  "New  Source 
Review  (NSR)  Program  Transitional 
Guidance,"  p.  6  (March  11. 1991) 
(appendix  D)). 

If  these  deadlines  pass  without  States 
submitting  NSR  revisions,  EPA  may 
impose  sanctions  on  delinquent  States. 
Specifically,  the  Act  (in  two  separate 
provisions)  grants  EPA  the  authority  to 
impose  sanctions  based  on  several 
different  types  of  State  failures  including 
a  State's  failure  to  submit  a  SIP  or  SIP 
element,  or  a  State's  submitting  an 
inadequate  SIP  or  SIP  element  (see 
section  IV.B.2).  The  sanctions  include 
reducing  a  State's  highway  funds 
(section  179(b)(1))  or  i.m  rciis  ng 
emissions  offsets  (to  bi  his   .  to  1)  for 
new  and  modified  sour  <  ^    s*    tion 
179(b)(2)).  In  addition  to  th(  st  u'  :  cral 
sanctions,  section  IT^ffl^'Si  prijv.aes  that 
when  the  Administ.raior  finds  that  a 
S'Hfe  IS  no!  srt'.njj  in,  tiornpiidnce  witb 
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any  requirement  or  prohibition  relating 
to  NSR,  the  Administrator  may  issue  an 
order  prohibiting  the  construction  or 
modification  of  any  major  stationary 
source  in  any  area  where  such 
requirements  apply.  In  Slates  that  delay 
in  revising  their  SIP's  to  include  the  new 
preconstruction  permitting  requirements 
by  the  statutory  deadline,  EPA  may 
exercise  this  authority  by  proceeding 
under  section  113(a)(5)  whenever  a 
particular  new  source  attempts  to 
construct  without  meeting  the  NSR 
requirements  added  by  the  1990  CAAA. 
or  by  issuing  a  general  construction  ban. 
As  an  alternative,  the  Administrator 
could  issue  a  contingent  order 
prohibiting  construction  of  any  major 
new  or  modified  source  that  failed  to 
obtain  a  permit  that  met  the  amended 
statutory  NSR  requirements.  The  EPA 
will  provide  additional  information  on 
this  issue  in  its  NSR  regulatory  package. 

In  addition  to  imposing  statutorily 
requ.red  sanctions,  EPA  is  also  required 
bv  :he  statute  to  promulgate  a  FIP  when 
it'fmds  that  a  State  has  failed  to  make  a 
required  SIP  submittal  or  has  made  an 
incomplete  submission  (see  section 
IV  CI.  Pursuant  to  this  authority,  EPA  is 
developing  revised  NSR  regulations  that 
would  include,  at  40  CFR  part  52,  a 
Federal  NSR  nonattainment  permitting 
program  that  EPA  (or  the  State  pursuant 
to  a  delegation  agreement)  could 
implement  as  a  FIP  in  those  States  that 
fail  to  submit  NSR  regulations  by  the 
statutory  deadlines.  Because  of  the 
importance  of  the  increased  offset 
rd'ios.  reduced  source  thresholds,  and 
other  .NSR  changes  to  States'  overall 
attainment  effort.  EPA  presently  intends 
to  impose  this  NSR  FTP  on  any  State  that 
fails  to  adopt  its  own  NSR  regulations 
within  the  deadlines  established  by  the 
.Act.  In  addition,  or  until  such  time  as  the 
FIP  is  in  place.  EPA  may  impose  any  of 
t.Ke  sanctions  identified  above.  Of 
course,  once  it  receives  and  approves 
the  State's  NSR  regulations,  EPA  would, 
under  ordinary  circumstances,  withdraw 
the  FIP  and  any  sanctions  that  may  have 
been  imposed. 

H.  General 

1.  Part  D.  Subpart  l/Section  110  (to  the 
Extent  Not  Covered  Under  Pollutant- 
Specific) 

Subsections  (A)  through  (M)  of  section 
110(a)(2)  set  forth  the  elements  that  a 
SIP  must  contain  in  order  to  be  fully 
approved.  Although  Congress 
substantially  amended  section  110(a)(2) 
upon  enactment  of  the  amended  Act. 
many  of  the  basic  requirements  remain 
the  same. 

Amended  subsection  (A)  includes  the 
pnj-amended  subsection  (B)  requirement 


that  all  measures  and  other  elements  in 
the  SIP  be  enforceable.  The  amended 
provision  specifically  authorizes  SIP's  to 
contain  certain  nontraditional 
techniques  for  reducing  pollution — 
economic  incentives,  marketable 
permits,  and  auctions  of  emissions 
rights.  The  EPA  reads  this  language  to 
require  even  these  other  means  of 
achieving  reductions  to  be  enforceable. 
Section  172(c)(6).  one  of  the  general  SIP 
requirements  for  nonattainment  areas, 
also  includes  this  requirement  in 
essentially  the  same  language. 

Subsection  (B)  carries  forth  the  pre- 
amended  subsection  (C)  requirement  to 
monitor  and  compile  data  on  ambient 
air  quality.  The  EPA  historically  has 
promulgated  regulations  in  part  58  of  the 
CFR,  indicating  the  necessary  data 
States  need  to  collect  and  submit  as  part 
of  their  SIP.  The  existing  regulations 
remain  in  effect,  pursuant  to  section  193. 
to  the  extent  they  are  not  inconsistent 
with  the  new  law.  until  EPA  elects  to 
amend  them. 

The  enforcement  provisions  of  pre- 
amended  subsection  (D)  are  now  under 
subsection  (C).  While  this  provision 
retains  the  preexisting  requirement  that 
the  SIP  include  a  pre-construction 
review  for  all  new  and  modified 
stationary  sources,  it  deletes  the 
previous  provision's  specific  reference 
to  pre-construction  review  of  sources 
subject  to  NSPS. 

Amended  subsection  (D)  also  contains 
provisions  that  essentially  remain 
unchanged.  It  incorporates  language 
from  pre-amended  subsection  (E) 
requiring  States  to  include  SIP 
provisions  prohibiting  sources  from 
emitting  pollutants  that  would 
contribute  significantly  to 
nonattainment.  interfere  with 
maintenance  of  the  standard,  or 
interfere  with  PSD  or  visibility.'* 

Subsection  (E)  of  the  amended  Act 
incorporates  one  provision  from  pre- 
amended  subsection  (F) — clause  (E)(ii) 
reinforces  the  section  128  requirement 
that  the  SIP  contain  certain 
requirements  as  to  State  boards.  In 
addition,  clause  (E)(i)  of  the  amended 


**  The  pre-amended  section  110(8)(2)(E)  required 
SlFi  lo  contain  a  provision  prohibiting  stationary 
sources  from  emitting  an  air  pollutant  in  amounts 
which  will  "prevent  attainment"  in  another  State. 
The  amended  version  of  this  language  requires  a  SIP 
provision  that  prohibits  emissions  that  will 
"contribute  significantly  lo  nonattainment"  in 
another  State.  However.  EPA  Interpreted  the  pre- 
amended  language  in  the  manner  that  Congress 
expressed  in  the  amended  Act.  See  Air  Pollution 
Control  Dist.  v.  US.  EPA..  739  F.2d  1071. 1090-93 
(eth  Cir  1984).  In  the  Senate  Report  Congress  noted 
that  the  pre-amended  language  presented  an 
impossible  standard  and  noted  that  It  was  adopting 
"significantly  contribute"  to  clarify  when  a  violation 
of  that  requirement  would  occur.  S.  Rep.  No.  Z28, 
lOlst  Cong..  Isl  «es«.  21  (1989). 


Act  includes  the  pre-amendmenf 
subsection  (F)  requirement  that  States 
ensure  that  the  State  and/or  local 
governments  have  adequate  resources  to 
implement  the  plan.  This  includes  a  new 
requirement  that  the  State  ensure  that 
nothing  in  the  SIP  is  otherwise 
prohibited  by  any  other  State  or  Federal 
law.  Finally,  clause  (EKiii]  adds  a  new 
requirement— that  the  State  retain 
responsibility  for  ensuring  adequate 
implementation  in  cases  in  which  it 
relies  on  local  implementation  of  plan 
provisions. 

Subsection  (F)  carries  forth  the 
requirements  of  pre-amended  subsection 
(F)  that  concern  emission  monitoring. 
The  EPA  promulgated  monitoring 
regulations  at  §  51.210  of  the  CFR  and  in 
appendix  P  to  part  51.  Under  section  193, 
the  existing  regulations  remain  effective 
to  the  extent  they  are  not  inconsistent 
with  the  new  law,  until  EPA  elects  to 
amend  them. 

Amended  subsection  (G)  also  carries 
forth  a  provision  of  pre-amended 
subsection  [F].  States  must  provide 
authority  to  bnng  emergency  actions 
(comparable  to  that  granted  to  EP.'A  in 
section  303)  in  cases  where  a  source  or  a 
group  of  sources  present  an  imminent 
and  substantial  endangerment  to  the 
public  health.  The  EPA  has  also  adopted 
regulations  regarding  such  authority  in  ^ 
40  CFR  51.150.  and  these  regulations  will 
remain  effective  under  section  193,  to 
the  extent  they  are  not  inconsistent  with 
the  new  law,  until  EPA  amends  them. 

Subsection  (H)  was  not  revised  by  the 
amendments.  It  still  requires  States  to 
provide  for  the  revision  of  their  SIP's 
(commonly  referred  to  as  "SIP  calls")  in 
two  circumstances:  if  the  NAAQS  were 
revised,  or  if  EPA  made  a  finding  that 
the  plan  was  substantially  inadequate  to 
attain  the  standard.  New  section 
110(K)(5)  gives  EPA  the  authority  to 
issue  a  SIP  call. 

Amended  subsection  (I)  adds  a  new 
requirement  to  section  110(a)(2).  Itnow 
states  explicitly  that  any  plan  or  plan 
revision  must  meet  the  applicable 
requirements  of  part  D  (provisions 
relating  to  nonattainment  areas). 
Although  this  is  a  new  section  110(a)(2) 
provision,  it  does  not  add  a  new 
requirement  to  the  Act  as  a  whole.  The 
SIP'S  for  nonattainment  areas  have 
always  been  required  to  meet  the  part  D 
requirements. 

Subsection  (J)  has  also  been  retained 
in  its  preexisting  form.  It  continues  the 
requirement  that  SIP's  meet  the 
applicable  PSD  and  visibility 
requirements  and  the  associated 
consultation  and  public  notification 
provisions  of  sections  121  and  137.    ■ 
respectively. 
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Amended  subsection  fK)  reinforces 
EPA  s  au'honty  to  require  States  to  do 
air  quality  modeling.  Although  tins  is  a 
section  H0(d)(2j  provision,  Er.-^  has 
always  had  the  authority  to  require 
appropriate  modeling.  This  requirement 
will  be  met  if  the  State  submits  its  actual 
modeling  in  its  SIP  submittal,  and  EPA 
determines  that  the  submitted  SIP 
measures  are  approvable.  The  EPA 
currently  does  not  have  regulations 
concerning  modeling  for  the  SIP 
demonstration  purposes,^*  but  has 
issued  guidance  (e.g.,  "EPA's  Guideline 
on  Air  Quality  Modeling"  (1987]). 

The  pre-amended  provisions 
concerning  permitting  fees  has  been 
carried  over  in  subsection  (L).  Although 
the  language  of  this  provision  has  not 
changed,  in  light  of  the  new  permit 
provisions  of  the  amended  Act  (title  V), 
these  requirements  could  have  a 
different  impact  from  under  the  pre- 
amended  Act. 

Amended  subsection  (M)  is  a  new 
provision  requiring  States  to  provide  for 
consultation  and  participation  by  local 
political  subdivisions  affected  by  the 
SIP.  This  section  builds  on  several  other 
section  110(a](2]  requirements  that 
require  consultation  and  participation  in 
regard  to  specific  SIP  elements. 

2.  Conformity 

(a)  General  requirements.  Section 
176(c)  provides  the  framework  for 
ensuring  that  Federal  actions  conform  to 

air  quality  plans  under  section  110. 
Under  section  176(c],  before  any  agency, 
department,  or  instrumentahty  of  the 
Federal  Government  engages  in, 
supports  in  any  way.  provides  financial 
assistance  for,  licenses,  permits,  or 
approves  any  activity,  that  agency  has 
an  affirmative  responsibility  to  ensure 
that  such  action  conforms  to  the  SIP  or 

np, 

"Conformity  to  an  implementation 
plan"  is  defined  in  section  176(c)(1)  (A 
and  B)  of  the  Act  as  meaning 
"conformity  to  an  implementation  plan's 
purpose  of  eliminating  or  reducing  the 
serverity  and  number  of  violations  of  the 
national  ambient  air  quality  standards 
and  achieving  expeditous  attainment  of 
such  standards;  and  that  sucb  activities 
will  not  cause  or  contribute  to  any  new 
violation  of  any  standard  in  any  area; 
increase  the  frequency  or  severity  of  any 
existing  violation  of  any  standard  in  any 
area;  or  delay  timely  attainment  of  any 


'■■'  Under  the  PSD  provisions  of  section  320.  EPA 
has  historically  had  such  modeling  roles.  In 
addition.  EPA  has  used  these  rules  as  guidance  for 

other  purposes,  using  the  guidance  as  a  basis  for 

what  16  adequate  modeh.is  This  new  sulisec'ion  |K) 
requirement  ratifiee  EPA's  past  spplicaiior.  of  the 
rules,  as  itjIps  for  PSD  purptises  and  ss  jr-iidan,'*  fc" 
other  purposes. 


sUindard  or  any  required  interim 
pTiission  reductions  or  other  milestones 
ir.  any  area  " 

The  intent  of  these  provisions  is 
explained  in  the  Committee  Report; 

Through  the  evaluation  of  the  air  quality 
impacts  of  proposed  projecti  t»€fore  they  are 
undertaken,  the  conformity  provision  ia 
intended  to  foster  long  range  planning  for  the 
attainment  and  maintenance  of  air  quality 
standards,  and  to  assure  that  Federal 
agencies  do  not  take  or  support  actions  which 
are  in  any  way  inconsistent  with  the  effort  to 
achieve  NAAQS  or  which  fail  to  take 
advantage  of  opportunities  to  help  in  the 
effort  to  achieve  the  NAAQS.  (Committee 
expects  that  the  new  conformity  provisions 
will  be  especially  helpful  in  assuring  that  air 
quality  considerations  play  a  greater  role  in 
Federally  supported  transportation  planning 
efforts,  which  can  have  a  major  impact  on  air 
quality  and,  in  some  severely  polluted  areas, 
are  essential  as  part  of  the  program  for 
achieving  the  NAAQS  ("Committee  Report," 
page  222.) 

Section  176(c)(4)  required  EPA  to 
promulgate  general  criteria  and 
procedures  for  determining  conformity 
by  November  1991.  In  the  case  of 
transportation  plans,  programs,  and 
projects,  the  EPA  Administrator,  with 
the  concurrence  of  the  Secretary  of 
Transportation,  was  required  to 
promulgate  criteria  and  procedures  for 
"demonstrating  and  assuring" 
conformity  by  November  1991.  Section 
176(c)(4)(C)  requires  EPA  to  include  in 
such  procedures  a  requirement  that  each 
State  submit  to  EPA  and  the  DOT  by 
November  1992  a  revision  to  the 
implementation  plan  that  includes 
criteria  and  procedures  for  assessing  the 
conformity  of  any  plan,  program,  or 
project  subject  to  the  conformity 
requirements.  Until  this  revision  is 
approved  by  EPA,  existing  conformity 
provisions  in  the  SIP  remain  in  effect. 
The  criteria  for  determining 
transportation  conformity  ultimately 
require  the  existence  of  SIFs  which 
contain  estimates  of  emissions  from 
motor  vehicles.  Until  such  times  as  EPA 
approves  these  SIP's  however,  there 
exists  an  interim  period  with  criteria  for 
determining  transportation  conformity 
which  are  different  from  those  that  will 
apply  after  the  SIP  is  approved.  These 
interim  criteria  are  contained  in  section 
176(c)(3).  The  EPA  and  DOT  jointly 
issued  guidance  on  transportation 
conformity  for  this  interim  period  based 
on  these  enters  in  }une  1991. 

The  EPA's  transportation  conformity 
regulations  are  still  under  development, 
in  coordination  with  DOT.  On  October 
24,  1991.  EPA  and  DOT  jointly  issued 
further  guidance  indiratmg  that  the 
interim  transportation  guidance  issued 
on  )une  7,  1991  would  continue  in  effect 
until  the  agencies  promtilgated  final 


conformity  regulations.  It  is  unlikely  that 
final  regulations  will  be  available 
significantly  before  November  1992  to 
allow  States  to  submit  SIP  revisions 
addressing  conformity  by  November  15, 
1992,  the  date  the  statute  requires  EPA 
to  call  for  such  submittals  in  its 
regulations.  The  EPA  consequently 
anticipates  that  in  its  conformity 
regulations,  it  will  establish  a  later  date 
for  such  SIP  submittals  in  recognition  of 
the  impossibility  of  imposing  the  1992 
date.  The  EPA  intends  to  provide  States 
with  a  reasonable  period  to  develop 
conformity  regulations,  such  as  the  year 
that  Congress  had  in  mind  in  section 
176(c)(4)(C).  The  EPA  notes  for 
clarification  that  States  are  under  no 
duty  to  submit  conformity  regulations 
until  EPA  promulgates  its  regidations 
and  establishes  a  date  for  such 
submittals.  Detailed  guidance  on  the 
overall  conformity  program  will  be 
provided  in  later  rulemaking  actions. 
The  guidance  below  concerns  section 
176(c)(l)(B)(iii}  as  applied  to 
nonattainment  areas. 

(b)  Establishment  of  emission  budgets 
for  transportation-related  actions  in 
ozone  or  CO  nonattainment  areas.  In 
general.  Federal  actions  may  not  delay 
timely  attainment  of  any  standard  or 
any  required  interim  emission 
reijuctions  or  other  milestones  in  any 
area.  More  specifically,  after  the  interim 
period,  conformity  cannot  be  determined 
for  a  transportation  plan  or  program 
unless  a  determination  has  been  made 
by  the  metropolitan  planning 
organization  that  emissions  expected 
from  implementation  of  such  plans  and 
programs  are  consistent  with  estimates 
of  emissions  contained  in  the  applicable 
SIP.  The  EPA  interprets  these  provisions 
to  mean  that  the  combination  of 
highway  capacity  expansion,  highway 
extensions,  support  for  transit,  and 
TCM's  in  the  transportation  plan  and 
program  must  result  In  vehicle  emissions 
that  are  not  in  excess  of  those  contained 
in  the  SIP's  demonstration  of  RFP  and 
attainment,  despite  any  difference  that 
may  exist  between  the  area's  current 
and  forecasted  population,  employment, 
and  travel  demand  and  those  that  were 
assumed  at  the  time  of  SIP  preparation 
and  adoption.  In  other  words,  the 
conformity  provisions  envision  that  the 
SIP  will  create  an  emissions  budget  (for 
the  criteria  pollutant  and  its  precursors) 
for  highway  vehicles,  and  that  the 
transportation  planning  process  will  be 
required  to  produce  plans  and  programs 
that  will  result  in  emissions  within  that 
budget.  For  regional  pollutants  (o7one, 
NOi,  CO  in  some  areas,  and  PM-10  in 
some  areas)  the  transportation  planning 
process  is  not  required  to  demonstrate 
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again  that  the  budgeted  emission  level 
will  result  in  attainment.  (For  pollutants 
capable  of  forming  hot  spots  of 
nonattainment,  an  air  quality 
determination  is  required.) 

(1)  Areas  required  to  demonstrate 
RFP  and  attainment.  For  nonattainment 
areas  that  are  required  to  demonstrate 
RFP  and  attainment  by  a  future  year,  the 
SIP  revision  that  contains  those 
demonstrations  will  necessarily  contain 
statements  of  the  motor  vehicle 
emissions  for  future  years  on  which 
those  demonstrations  are  based.  These 
statements  will  become  the  emissions 
budgets  that  will  be  used  for  later 
conformity  determinations.  Budgets  will 
thereby  be  defined  for  a  number  of 
future  dates,  depending  on  the  RFP  and 
attainment  showings  required  for  the 
area  based  on  its  nonattainment  status. 
States  should  make  sure  that  these 
budgets  are  stated  clearly  and 
unambiguously  in  the  SIP.  For  example. 
assumed  temperature  inputs  and  the 
geographic  area  of  the  inventory  must 
be  stated  so  that  comparisons  can  be 
rr-.ade  later  on  an  accurate  basis.  The 
RFP  milestones  will  usually  be  defined 
in  terms  of  typical  seasonal  weekday 
emissions,  like  the  base  and  periodic 
inventory.  Attainment  demonstrations 
may  be  based  on  individual  episode 
days,  however.  If  so,  the  SIP  must 
contain  an  attainment  year  inventory 
expressed  on  the  same  basis  as  the 
other  milestone  inventories. 

The  1990  CAAA  allow  a  single  budget 
for  a  nonattainment  area  for  a  given 
criteria  pollutant  or  percussor.  However, 
States  have  the  option  of  specifying  the 
budgets  in  more  detail  or  disaggregation. 
For  example,  an  ozone  attainment 
demonstration  using  a  grid  model  will 
contain  estimates  of  vehicle  emissions 
for  many  small  grid  squares.  The  SIP 
may  provide  that  only  the  sum  of  vehicle 
emissions  from  all  grids  within  the 
nonattainment  area  will  apply  for 
purposes  of  conformity  determination, 
or  it  may  divide  the  area  into  subareas 
and  establish  a  budget  for  each.  This 
approach  would  provide  additional 
assurance  that  transportation  plans  and 
programs  will  result  in  emission  patterns 
that  will  produce  attainment.  Such  an 
approach  will  of  course  constrain  the 
transportation  planning  process,  and  it 
m.ay  later  be  found  useful  for  the  State 
to  submit  a  SIP  revision  showing  that 
some  other  distribution  of  emissions,  or 
even  a  different  emission  total,  is  also 
consistent  with  attainment.  A  SIP  may 
also  provide  for  alternative  emission 
budgets  each  of  which  is  shown  to 
produce  milestone  compliance  and/or 
attainment,  for  example,  different 
combinations  of  VOC  and  NO, 


emissions.  Finally,  a  SIP  that 
demonstrates  a  margin  of  safety  with 
respect  to  milestones  may  identify  a 
budget  for  conformity  purposes  which  is 
higher  than  expected  to  result  from  the 
measures  in  the  SIP,  but  is  consistent 
with  the  milestone  and  attainment  date 
requirements,  for  purposes  of  providing 
the  transportation  planning  process  with 
a  cushion  for  unexpected  growth  or  less 
than  expected  effectiveness  from  TCM's. 
This  sort  of  cushion  for  unexpected 
growth  is  only  a  suggestion  and  EPA 
wants  to  affirm  its  confidence  in  the  SIP 
planning  process.  This  does  not  change 
the  substantive  requirements  for  SIP 
approval,  however. 

(2)  Other  nonattainment  areas. 
Transitional,  submarginal,  and  marginal 
ozone  nonattainment  areas,  not- 
violating  CO  areas,  and  moderate  CO 
areas  with  design  values  of  12.7  ppm  or 
less  are  not  required  to  include  specific 
attainment  demonstrations  or  to  show 
compliance  with  interim  milestones. 
Consequently,  they  are  not  required  to 
contain  statements  of  future  emissions 
which  could  be  used  as  emissions 
budget  for  later  conformity 
determinations.  Nevertheless.  EPA 
believes  that  the  intent  of  section  176(c) 
is  to  make  conformity  a  meaningful 
process  for  these  areas,  rather  than  to 
release  the  transportation  planning 
process  of  all  rsponsibility  for  area-wide 
motor  vehicle  emissions.  On  the  other 
hand,  the  need  to  provide  emissions 
criteria  for  future  conformity 
determinations  should  not  defeat  the 
evident  congressional  intent  to 
temporarily  excuse  these  areas  from 
having  to  develop  and  implement 
control  strategies  beyond  vehicle  fieet 
turnover,  Federal  measures,  and 
required  measures  specified  for  them  in 
the  Act.  It  also  seems  clear  that 
Congress  did  not  intend  these  areas  to 
be  subject  to  any  serious  constraint  on 
VMT  and  industrial  activity  growth 
prior  to  the  date  on  which  they  are 
vulnerable  to  being  reclassified  for 
failure  to  attain.  To  satisfy  these  intents, 
these  States  should  choose  from  two 
options  as  described  below,  and  clearly 
indicate  their  selection  in  the  SIP. 

First  option:  The  State  may  elect  to 
extend  the  interim  conformity  criteria  of 
section  176(c)(3)(A)  for  the  entire  period 
prior  to  EPA  approval  of  either  a  section 
175(A)  maintenance  SIP  or— following 
bump  up— a  SIP  that  meets  RFP  and 
attainment  requirements.  These  interim 
criteria  would  otherwise  expire  when 
EPA  approves  the  conform.ity  SIP 
revision  described  in  section  IIl.H.l.a. 
The  most  important  of  these  criteria  is 
that  the  transportation  plan  and 
program  must  contribute  to  emissions 


reductions,  i.e.,  tl.dt  implementation  of 
the  plan  and  program  will  cause  lower 
emissions  than  if  new  projects  were  not 
implemented.  This  option  requires  the 
least  analysis  by  the  State,  but 
precludes  transportation  plan-caused 
increases  in  emissions  that  might  in  fact 
not  interfere  with  attainment  by  the 
deadline  due  to  the  large  reductions 
resulting  from  other  measures.  In  the 
joint  EPA/DOT  interim  conformity 
guidance,  these  areas  were  implicitly 
placed  under  this  option  and  will  remain 
there  unless  a  SIP  revision  exercising 
the  second  option  is  approved. 

Second  option:  The  State  may 
voluntarily  submit,  as  a  SIP  revision,  an 
attainment  demonsiration  and 
corresponding  motor  vehicle  emissions 
budget,  like  higher  classified  areas.  This 
may  show  that  transportation  plans  that 
cause  emissions  increases  are  in  fact 
compatible  with  attainment,  thereby 
providing  the  transportation  planning 
process  flexibility  to  adopt  such  plans 
later. 

[3]  Maintenance  plan.  More  specific 
guidance  on  the  content  of  maintenance 
plans  may  be  provided  at  a  date  closer 
to  when  Slates  will  be  preparing  these 
plans.  For  now.  States  should  be  aware 
that  transportation  planning  in  areas 
redesignated  to  attainment  and 
operating  under  a  maintenance  plan  will 
also  be  subject  to  the  emissions  budget 
concept.  A  budget  for  motor  vehicle 
emissions  must  be  estabUshment  in  the 
maintenance  plan  and  shown  to  be 
consistent  with  the  maintenance 
demonstration  in  light  of  expected 
emissions  from  other  sources. 

(4)  Emission  budgets  during  the 
replanning  period  immediately 
following  failure  to  meet  a  milestone  or 
failure  to  attain.  Failure  to  meet  a 
milestone  or  to  attain  by  the  expected 
date  may  be  due  to  inaccurate 
inventorying  of  1990  emissions, 
Lnaccurate  air  quahty  modeling,  excess 
growth  in  nonvehicle  emissions,  or 
excess  growth  in  vehicle  emissiona 
despite  the  operation  of  the  conformity 
process.  In  such  cases,  the  adequacy  of 
the  emissions  budgets  for  motor  vehicles 
is  called  into  question  and  nevv  budgets 
must  be  developed  as  part  of  the 
replanning  that  is  required  by  the  1990 
CAAA.  Until  a  new  SIP  is  approved  or  a 
Federal  plan  is  promulgated,  the 
previous  budgets  will  continue  to  be 
applied  for  demonstrating  conformity, 
(c)  Identification  and  scheduling  of 
transportation  contra!  measures. 
Section  176(c)(2)(B]  requires  that 
transportation  improvement  programs 
provide  for  timely  implementation  of 
TCM's  consistent  with  schedules 
mcluded  in  the  applicable  SIP  In 
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general,  EPA  will  allow  emission 
reduction  credit  only  for  TCM's  that  are 
fully  adopted  and  for  which  a 
sponsoring  agency  has  made  an 
enforceable  commitment  of  its  own; 
nevertheless,  the  provision  regarding 
transportation  improvement  programs 
will  be  an  im.portant  aid  to 
implementation.  Effective 
implementation  of  this  provision  will 
require  that  SIP's  adequately  describe 
TCM's  with  respect  to  their  design, 
location,  scope,  scale,  and 
implementation  schedule  including 
milestones  prior  to  full  adoption. 

3.  Planning  Requirements  Including 
Section  174 

Section  174,  Planning  Procedures,  was 
broadened  to  ensure  that  State  and  local 
authorities  share  in  the  development, 
implementation,  and  enforcement  of  the 
SIP.  This  section  requires  the  State  to 
certify  the  planning  organization  and  to 
identify  the  specific  State,  local,  or 
regional  agencies  that  will  develop, 
adopt,  and  implement  the  elements  of 
the  SIP,  In  addition,  a  new  subsection 
was  added  to  clarify  that  when  a 
nonattainment  area  includes  more  than 
one  State,  the  affected  States  may 
jointly  undertake  planning  procedures. 
States  are  required  to  review  and 
update,  as  necessary,  their  SIP  planning 
procedures  by  November  1992. 

Two  options  are  generally  available  to 
States  through  section  174:  To  continue 
using  the  planning  organization 
previously  certified,  or  to  certify  a  new 
planning  organization.  If  a  new  planning 
organization  is  certified,  section  174 
requires  that  organization  to  include 
elected  officials  or  local  governments  in 
the  affected  area  and  representatives  of 
the  State  air  quality  planning  agency, 
the  State  transportation  planning 
agency,  the  metropolitan  planning 
organization  designated  to  conduct  the 
continuing  cooperative  and 
comprehensive  transportation  planning 
process  for  the  area  under  section  134  of 
title  23,  U.S.C..  the  organization 
responsible  for  the  air  quality 
m.amtenance  planning  process,  and  any 
other  organization  with  responsibilities 
for  developing,  submitting,  or 
implementing  any  aspects  of  the  SIP. 

The  EPA  encourages  the  States  to 
certify  either  the  previous  organization 
or  a  new  organization  well  before  the 
November  1992  deadline.  Early 
certification  will  be  helpful  to  the 
various  agencies  that  must  meet 
deadlines  by  this  date. 

Additional  guidance  on  the  new 
section  174  provisions  is  contained  in 
the  update  of  the  1978  Transportation- 
Air  Quality  Planning  Guidelines  by  EPA 
and  DOT,  due  in  November  1991. 
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Previous  guidance  issued  by  EPA  and 
DOT  in  1977  specific  to  section  i:'4  was 
superseded  by  this  1991  update.  The 
EPA  will  soon  update  Subpart  M, 
Intergovernmental  Consultation,  of  the 
"Code  of  Federal  Regulations"  to  reflect' 
the  new  section  1''4  requirements. 

4.  Economic  Incentives 

Since  1980  EPA  has  developed  several 
programs  to  allow  industry  and  States 
more  flexibility  in  meeting  statutory 
requirements  of  the  W?  Act.  One  of 
these  initiatives  is  the  Emissions 
Trading  Policy  Statement  (ETPS)  (51  PR 
4,3814,  December  4,  19861  The  ETPS 
allows  source-specific  SIP  revisions  for 
sources  to  trade  emissions  reductions 
credits  (ERC  s]  with  other  sources  to 
meet  some  emission  limitations.  All 
ERCs  must  be  permanent,  real, 
quantifiable,  (federally)  enforceable. 
and  surplus  (i.e..  not  otherwise  needed 
for  an  attainment  strategy  or  other 
already  existing  control  requirements). 
The  ETPS  also  allows  States  to  develop 
and  adopt  generic  emission  trading 
programs  into  their  SIP.  To  receive  EPA 
approval,  a  generic  emission  trading 
program  must  contain  replicable 
procedures  to  ensure  that  all  ERCs  meet 
the  criteria  above. 

As  discussed  below,  the  CAAA 
include  several  new  economic  incentive 
programs  as  well  as  changing  statutory 
language  that  may  lead  to  modification 
to  existing  policies,  including  updating 
of  the  ETPS,  The  EPA  has  started  work 
to  inventory  potential  discrepancies 
between  the  ETPS  and  the  CAAA.  If 
warranted.  EPA  would  issue  a  policy 
interpretation  of  the  ETPS  that  EPA  will 
use  when  applying  the  ETPS  for  the  SIP 
approval  process. 

The  1990  CA.AA  encourage  iiuiovation 
th.'-ough  the  use  of  market-based 
approaches,  not  only  in  the  title  IV  acid 
rain  program,  but  also  in  title  1  SIP 
provisions.  The  use  of  economic 
incentives  are  explicitly  allowed  for  in 
the  genera!  SIP  requirements  (section 
110(a)(2)).  the  general  provisions  for 
nonattainment  SIPs  (section  172(c)(6)). 
and  in  the  system  of  regulations  for 
controlling  of  emissions  from  consumer 
or  commercial  products  (section 
183(e)l4)). 

Beyond  these  general  allowances  for 
economic  incentives,  use  or  considering 
the  use  of  an  option  to  implement 
economic  incentives  is  m.andated  in 
certain  cases.  These  cases  include  State 
failure  to  submit  a  compliance 
demonstration  or  to  meet  applicable 
milestones  for  RFP  for  serious,  severe. 
and  extreme  ozone  nonattainment  areas 
(sections  182(g)(3)  and  182(h))  and  State 
failure  to  submit  a  milestone 
demonstration,  to  meet  a  required 


specific  emissions  reductions  milestone, 
or  for  serious  CO  nonattainment  areas 
to  attain  the  standard  (sections 
ia7(d)(3).  187(g)). 

Section  182(g)(4)(A)  defines  such  a 
State  economic  incentive  program  as 
one  that  is  consistent  with  EPA  rules, 
the  pubhcation  of  which  is  mandated  by 
November  15, 1992  (section  182(g)(4)(B)). 
According  to  section  182(g)(4)(A),  the 
State  program  may  include  but  is  not 
limited  to.  systems  of  emissions  fees, 
marketable  permits,  or  State  fees  on  the 
sale  or  manufacture  of  products,  as  well 
as  incentives  and  requirements  to 
reduce  vehicle  emissions  and  VMTs, 
including  any  of  the  TCM's  in  section 
108(f). 

One  such  TCM  is  the  accelerated 
retirement  of  vehicles.  It  is  estimated 
that  in  some  areas  of  the  country,  as  few 
as  20  percent  of  the  vehicles  produce  up 
to  60  percent  of  the  total  vehicle 
emissions.  Because  of  less  stringent 
emission  standards,  deterioration, 
tampering,  malmaintenance,  old 
vehicles  can  emit  at  very  high  levels.  An 
accelerated  retirement  program 
encourages  the  removal  and 
destruction/recycling  of  these  older 
vehicles  by  offering  individuals  money 
of  their  "old"  cars.  An  incentive  is 
created  for  owners  to  voluntarily  trade 
in  these  vehicles  for  new.  lower  emitting 
vehicles. 

The  EPA  believes  that  an  accelerated 
retirement  program  can  be  an  important 
part  of  an  attairunent  strategy  by 
providing  greater  flexibiUty  to  industry 
in  complying  with  emission  standards. 
By  this  notice,  EPA  is  announcing  the 
availabihty  of  an  information  document 
of  the  accelerated  retirement  of  vehicles 
programs,  as  required  under  section 
108(f)-  The  document  outlines  the  theory 
behind  accelerated  vehicle  retirement, 
considers  desirable  elements  of  program 
design,  and  discusses  the  experience  of 
a  pilot  program  sponsored  by  UNOCAL 
Corporation  in  Southern  Cahfomia. 

States  may  include  scrappage 
programs  in  SIP  submissions.  Scrappage 
emissions  reductions  will  get  full  credit 
toward  SIP  attairunent  demonstrations. 
To  the  extent  permissible  by  law,  credits 
generated  through  scrappage  programs 
may  be  used  to  meet  air  quality 
limitations. 

The  EPA  interprets  182(g)(4)(A)  as 
allowing  a  broad  range  of  market-based 
strategies.  The  State  program  is  to  be 
"nondiscriminatory"  and  consistent  with 
inter-State  commerce  laws  (section 
182(g)(4)(A)). 

The  EPA's  economic  incentive  rules 
are  to  include  model  plan  provisions  for 
permitted  stationary  sources,  area 
sources,  and  mobile  sources,  as  well  as 
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guidelines  that  specify  how  revenues 
generated  by  the  plan  provisions  shall 
be  used  'section  182(g)(4)iB!l  These 
rules  will  address  issues  such  as  setting 
baselines,  banking  provisions. 
administrative  requirements  and 
consistency  with  the  title  V  Permitting 
Program,  titie  VII  Enhanced  Monitoring 
a-id  Compliance  Cerufication  F'rogram. 
and  other  provisions  discussed 
elsewhere  m  this  notice.  The  EP.^ 
currently  views  these  rules  as  guidance 
that  is  intended  to  encourage  early 
implementation  of  appropnate  econonuc 
incentive  programs  to  potentially  avoid 
such  failures  m  the  future.  The  EP.\ 
hopes  that  the  rules  will  stimulate 
innovative,  market-based  approaches, 
where  appropriate,  in  meeting  long-term 
milestones  and  goals.  The  EPA  also  will 
give  consideration  to  using  these  rules 
as  guidance  m  developing  Federal  rules 
and  FTP  strategies  when  necessitated  by 
State  failures  in  meeting  RFP  milestones. 
The  EPA  will  solicit  comments  on  its 
economic  incentive  program  rules  at  the 
time  of  proposal  of  that  rulemaking. 

The  EPA  encourages  the  development 
of  economic  incentive  programs  that 
increase  flexibility  and  stimulate  the  use 
of  more  cost-effective  strategiea,  as  well 
as  provide  incentives  for  continuing  to 
develop  and  implement  innovative 
emissions  reductions  technology  and 
strategies  beyond  those  specifically 
mandated  through  standards  and 
reg-ulations  However,  EPA  believes  that 
the  implementation  of  economic 
incentive  programs  must  also  meet  the 
standards  of  enforceability  currently 
fovind  ;n  traditional  regulatory  programs. 

The  .Agency  wishes  to  clarify  its 
position  regarding  mobile/stationary 
source  trading.  The  agency  is  very 
supportive  of  efforts  to  trade  emission 
reductions  among  mobile  and  stationary 
sources  to  the  extent  such  trades  would 
result  in  a  less  costly  mix  of  measures  to 
attain  the  standards  and  would  meet  the 
relevent  Clean  Air  Act  requirements. 
EP.\  will  work  with  states  and 
individual  sources  to  highlight  and 
develop  such  trading  opportunities  and 
will  be  taking  various  steps  to 
encourage  such  trades. 

In  particular,  EPA  will  clarify  which 
Clean  Air  Act  requirements  can  be  met 
by  trailing  emission  reductions  amorig 
mobile  and  stationary  sources  and  how 
such  trading  can  be  implemented, 
through  guidance  '.t  will  issue  as  part  of 
the  economic  incentive  rules  and 
elsewhere  as  necessary-.  This  guidance 
will  encourage  states  to  consider  such 
trades  as  they  develop  their  state 
implementation  plans. 

Mobile  source  programs  which  could 
generate  tradeable  credits  mciude,  but 
are  not  limited  to: 


•  An  accelerated  vehicle  retirement 
program, 

•  A  program  to  convert  cars  or  fleets 
to  cleaner  fuels,  and 

•  A  program  to  expand  the 
geographic  coverage  of  inspection  and 
maintenance  programs. 

States  can  allow  stationary  sources  to 
use  these  reductions  on  an  individual 
basis  to  meet  certain  emission  reduction 
requirements  or  to  generate  tradeable 
offsets  to  help  meet  new  source  review 
requirements  where  not  prohibited  by 
the  statute. 

5.  Section  172(c)(1)  Requirement  for  All 
Reasonably  Available  Control  Measures 
(RACM) 

Section  172(cl(l)  requires  the  plans  for 
all  nonattainment  areas  to  provide  for 
the  implementation  of  all  RACM  as 
expeditiously  as  practicable.  The  EPA 
interprets  this  requirement  to  impose  a 
duty  on  all  nonattainment  areas  to 
consider  all  available  control  measures 
and  to  adopt  and  implement  such 
measures  as  are  reasonably  available 
for  implementation  in  the  area  as 
components  of  the  area's  attainment 
demonstration. 

The  EPA  has  previously  interpreted 
the  RACM  provisions  of  the  pre- 
amended  Act.  The  EPA  is  today 
changing  its  prior  interpretation  and 
adding  specific  interpretations  with 
respect  to  1^4-10.  The  following 
discussion  explains  the  origins  of  EPA  s 
past  interpretation  and  the  rationale  for 
the  ciirrent  changes  to  that 
interpretation. 

The  EPA  previously  interpreted  this 
provision  under  the  pre-amended  Act  in 
its  guidance  at  44  FR  20372,  20375  (April 
4. 1979).  The  EPA  there  indicated  that 
where  measures  that  might  in  fact  be 
available  for  implementaton  in  the 
nonattainment  area  could  not  be 
implemented  on  a  schedule  that  would 
advance  the  date  for  attainment  in  the 
area.  EPA  would  not  consider  it 
reasonable  to  require  implementation  of 
such  measiu^s.  The  EPA  continues  to 
take  this  interpretation  of  the  RACM 
requirement. 

Also  in  the  1979  guidance,  EPA 
created  a  presumption  that  all  of  the 
TCM's  listed  in  section  108(f)  were 
RACM  for  all  areas,  and  required  areas 
to  specifically  justify  a  determination 
that  any  measure  was  not  reasonably 
available  based  on  local  circumstances. 
The  EPA  reiterated  that  guidance  at  46 
FR  7182.  7187  (January  22, 1981). 

However,  based  on  experience  with 
implementing  TCM's  over  the  years, 
EPA  now  believes  that  local 
circtimstances  vary  to  such  a  degree 
from  city-to-city  that  it  is  inappropnate 
to  presume  that  all  section  106^  f) 


measures  are  reasonably  available  in  all 
areas.  It  is  more  appropriate  for  States 
to  consider  TCM's  on  an  area-specific, 
not  national,  basis  and  to  consider 
groups  of  interacting  measures,  rather 
than  individual  measures. 

The  section  108(0  measures  should  be 
considered  by  States  as  potential  air 
quality  control  options.  Further,  the  list 
should  not  be  viewed  as  exhaustive,  but 
rather  indicative  of  the  types  of  TCM's 
Stales  should  consider  in  developing  the 
TCM  portion  of  their  control  strategy.  A 
recent  study  for  EPA  identified  more 
than  70  individual  measures  within 
broad  TCM  categories  that  could  be 
considered  as  potential  controls  (SAI, 
IT,  PES  9-90).  In  addition,  any  measure 
that  a  com.menter  indicates  during  the 
public  comment  period  is  reasonably 
available  for  a  given  area  should  be 
closely  reviewed  by  the  planning  agency 
to  determine  if  it  is  in  fact  reasonably 
available  for  implementation  in  the  area 
m  light  of  local  circumstances. 

Local  circumstances  relevant  to  the 
reasonableness  of  any  potential  control 
measure  involve  practical 
considerations  that  cannot  be  made 
through  a  national  presumption.  Vancus 
TCM  8  must  be  locally  coordinated  to 
minimize  contradictory  results  and 
maximize  mutually  supportive 
outcomes.  Feasibility  of  TCM 
implementation  can  thus  be  particularly 
complicated,  and  EPA  recognizes  the 
importance  of  assessing  candidate 
TCM's  in  die  context  of  each  particular 
area's  situation. 

Finallj.  with  respect  to  TCM's  or  any 
other  control  measures,  EPA  does  not 
beheve  that  Congress  intended  the 
RACM  requirement  to  compel  the 
adoption  of  measures  that  are  absurd, 
unenforceable,  or  impracticable  (see  55 
FR  38326,  September  18,  1990). 

The  EPA,  therefore,  concludes  that  it 
is  inappropriate  to  create  a  presumption 
that  all  of  the  measures  listed  in  section 
108(f)  are  per  se  reasonably  available 
for  all  nonattainment  areas.  All  States 
must,  at  a  minimum,  address  the  section 
108(f)  measures.  The  EPA  believes  that 
at  least  some  of  the  measures  will  be 
reasonably  available  for  implementation 
in  many  nonattainment  areas.  'Where  a 
section  108(0  measure  is  reasonably 
available,  section  172(c)(1)  requires  its 
implementation. 

The  Senate  managers'  explanation  of 
the  new  transportation  control 
provisions  Includes  a  statement 
endorsing  EPA's  1979  guidance  on 
RACM  as  recently  construed  by  the 
Court  of  Appeals  for  the  Ninth  Circuit  in 
Delaney  v.  EPA.  898  F.  2d  687  (1990).  136 
Cong.  Rec.  Sie971  (daily  ed.  Oct.  27. 
1990).  In  that  case,  the  court  held  that 
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EPA  was  bound  to  apply  its  then- 
applicable  1979  RACM  guidance  by  its 
own  terms,  which  created  the 
presumption  that  all  section  108(0 
measures  were  reasonably  available. 
However,  the  court  did  not  hold  that  the 
statute  required  such  an  interpretation 
of  the  RACM  requirement,  nor  that  EPA 
could  not  in  the  future  revise  its  RACM 
guidance.  The  EPA  remains  free  to  alter 
its  past  guidance  consistent  with  a 
reasonable  interpretation  of  statutory 
requirements  in  light  of  historical 
experience  implementing  TCM's 

The  legislators  who  cited  the  Delaney 
V.  EPA  decision  had  lobbied  in  the 
Senate  Committee  bill  for  a  requirement 
that  all  section  108(f]  measures  be 
implemented  in  severe  ozone 
nonattainment  areas.  This  position  was 
however  abandoned  in  the  final  Senate 
bill.  Any  statements  in  the  subsequent 
Senate  debates  concerning 
implementation  of  all  section  108(f) 
measures  therefore  do  not  necessarily 
reflect  the  views  of  the  Senate  as  a 
whole,  let  alone  the  entire  Congress. 

Finally.  EPA  also  notes  that  if  believes 
the  court  in  Delaney  v.  EPA 
mischaracterized  EPA's  guidance  in  one 
respect.  The  court  stated  that  in  light  of 
the  previous  presumption  that  section 
108(f]  measures  were  reasonably 
available,  "a  state  can  reject  one  of 
these  measures  only  by  showing  that  the 
measure  either  would  not  advance 
attainment,  would  cause  substantial 
widespread  and  long-term  adverse 
impact,  or  would  take  too  long  to 
implement."  Delaney.  at  692.  In  the  case 
before  the  court,  EPA  had  argued  that 
certain  measures  would  have 
substantial  widespread  and  long-term 
adverse  impact.  However.  EPA  believes 
that  its  revised  RACM  interpretation 
would  provide  for  the  rejection  of 
control  measures  as  not  reasonably 
available  for  various  reasons  related  to 
local  conditions  even  where  such  costs 
fell  short  of  substantial  widespread 
impact.  This  is  especially  true  in  the 
absence  of  a  presumption  that  any  given 
measure  is  per  se  reasonably  available. 

Section  177  permits  a  State  to  adopt 
and  enforce  new  motor  vehicle  emission 
standards  that  are  identical  to  those 
adopted  by  California  and  for  which  a 
waiver  under  section  209(a)  has  been 
granted.  The  EPA  is  not  able  at  this  time 
to  specify  the  emissions  reduction 
credits  that  may  be  available  to  a  State 
that  adopts  emissions  standards 
identical  to  California's  so-called  "Low 
Emission  Vehicle  (LEV)  program,"  The 
EPA  is  presently  developing  the  updated 
version  of  its  mobile  emissions  model— 
MOBILES— which  will  include  EPA's 
estim.ates  of  the  SIP  credits  available  to 


States  adopting  the  LEV  standards  The 
EPA  plans  to  complete  work  en  the 
model  in  June  1992,  at  which  time  it  will 
be  made  available  to  States  and  the 
public 

The  EPA  has  recently  been  asked 
whether  a  State,  which  requires  under 
section  177,  that  new  vehicles  sold  m  the 
State  comply  with  the  California 
standards,  must  also  require  that  those 
vehicles  use  the  fuel  or  fuels  upon  which 
they  were  certified  as  meeting  the 
California  standards.  The  EPA  is 
undertaking  a  legal  and  policy  review  of 
this  question. 

PM-10  is  different  from  Os  and  CO  in 
that  here  may  be  many  PM-10  areas 
where  mobile  sources  do  not 
significantly  contribute  to  the 
nonattainment  problem  in  the  area. 
Section  190  of  the  Act,  which  applies 
specifically  to  P.M-10.  recognizes  this 
distinction.  Section  190  specifies  those 
source  categories  for  which  EPA  is 
required  to  issue  guidance  on  RACM. 
Section  190  also  provides  that  EP.^  shall 
eii  amine  other  categories  of  sources 
contributing  to  nonattainment  of  the 
PM-10  standard  and  determine  whether 
additional  guidance  on  RACM  is 
needed.  Section  190  represents  a 
statutory  expression  of  those  sources 
generally  deemed  to  contribute  to  the 
PM-10  nonattainment  problem  and 
requires  that  EPA  determine  whether 
other  sources  contribute  to  the  PM-10 
nonattainment  problem  and,  as 
necessary,  issue  R.'^CM  guidance  for 
such  sources.  Thus,  in  the  discussion 
addressing  PM-10  RACM,  EPA  takes  the 
position  that  the  available  control 
measures  EPA  has  identified  in  its 
guidance  issued  under  section  190  are 
the  suggested  starting  point  for 
determining  RACM  Accordingly,  the 
affected  State  should  evaluate  these 
measures  and  other  measures  that  a 
commenter  demonstrates  may  well  be 
reasonably  available  in  an  area 
considering  their  technological  and 
economic  feasibility  in  the  area  to  which 
the  SIP  applies. 

The  EPA  received  comments 
requesting  that  additional  control 
measures,  including  the  TCM's 
identified  m  section  108(0  of  the 
amended  Act,  be  added  to  EPA's 
guidance  on  control  measures  issued 
under  section  190.  .W  this  time,  EPA  has 
insufficient  information  to  conclude  that 
the  sources  addressed  by  these 
measures  contribute  to  the  PM-10 
problem  in  a  sufficient  number  of  areas 
in  the  nation  such  that  section  190 
guidance  is  necessary.  Thus,  EP.A  does 
not  presently  believe  that  each  of  these 
measures  should  be  added  to  the  list  of 
measures  which  is  the  suggested  starting 


point  for  the  RACM  analysis  for  each  of 
the  PM-10  nonattainment  areas  in  the 
nation.  This  is  not  to  suggest  that  States 
should  ignore  such  measures.  In  those 
PM-10  nonattainment  areas  where 
mobile  sources  do  significantly 
contribute  to  the  PM-10  air  quality 
problem,  consistent  with  the  statement 
above  regarding  section  108(0  measures, 
the  State  must,  at  a  minimum,  address 
the  section  108(0  measures.  Similarly,  it 
follows  that  where  a  section  10e(f) 
measure  is  reasonably  available, 
sections  189(a)(1)(c)  and  172(c)(1) 
require  its  implementation. 

6.  Redesignations 

Section  107(d)(3)  of  the  Act  specifies 
the  procedures  and  reqirements  for 
changing  an  area's  designation. 
Subparagraphs  (A),  (B),  and  (C)  describe 
the  requirements  and  schedules  for  such 
changes  when  initiated  by  the 
Administrator.  An  additional  discussion 
of  the  reqirements  and  schedules  is 
provided  in  56  FR  16274  (April  22, 1991) 
describing  the  notification  of  States  that 
certain  PM-10.  SOj,  and  lead  areas 
should  be  redesignated. 

Section  107(d)(3)(E)  specifies  the 
conditions  under  which  the 
Administrator  may  approve  a 
Governor's  request  [submitted  in 
accordance  with  section  107(d)(3)(D)] 
for  redesignating  an  area  from 
nonattainment  to  attainment.  These 
conditions  are  as  follows: 

(1)  The  Administrator  has  determined 
that  the  NAAQS  has  been  attained. 

(2)  The  Administrator  has  fully 
approved  the  apphcable  implementation 
plan  under  section  llO(k). 

(3)  The  Administrator  has  determined 
that  the  improvement  in  air  quality  is 
due  to  permanent  and  enforceable 
reductions  in  emissions  resulting  from 
implementing  the  applicable 
implementation  plan  and  applicable 
Federal  air  pollutant  control  regulations 
and  other  permanent  and  enforceable 
reductions. 

(4)  The  Administrator  has  fully 
approved  the  maintenance  plan  for  the 
area  as  specified  in  section  175A. 

(5)  The  State  has  met  all  applicable 
requirements  for  the  area  under  section 
110  and  part  D. 

The  remainder  of  this  discussion 
describes  how  EPA  will  review  a  State 
request  to  redesignate  an  area  from 
nonattainment  to  attainment,  and  what 
criteria  EPA  will  use  in  determining 
whether  the  above  conditions  have  been 
met. 

(a)  Requests  submitted  before 
enactment.  Some  States  had  submitted 
requests  for  redesignation  prior  to 
enactment  of  the  1990  CAAA  that  EPA 
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was  unable  to  process  before 
enactment.  The  EPA  plans  to  review 
•.hese  requests  carefully  to  determine 
whether  the  above  conditions  (as 
described  further  under  "Requests 
Submitted  After  Enactment"),  Including 
the  maintenance  plan  requirement,  have 
been  essentially  satisfied  by  the  State's 
actions  under  the  provisions  of  the  Act 
pnor  to  enactment  of  the  1990  CAAA. 
The  EPA  wrill  determine  on  a  case-by- 
case  basis  what  additional  information 
IS  needed  in  order  for  the  requests  to  be 
approvable.  At  a  minimum,  an 
appropriate  maintenance  plan  showing 
maintenance  of  the  standard  at  least  10 
years  from  the  time  of  EPA  approval 
will  still  be  needed  before  the  request 
for  redesignation  is  considered 
complete. 

The  maintenance  plan  requirement  is 
not  applicable  in  the  very  narrow 
circumstance  where  the  amended  Act 
does  not  apply  to  the  redesignation.  At 
the  'ime  of  enactment.  November  15, 
199*1  two  redesignation  actions  were 
substantially  completed — the  Atlanta 
CO  redesignation  and  the  Green  Bay 
SOj  redesignation.  Because  the  States 
had  completed  all  necessary  action,  the 
Agency  had  done  everj-thing  but  prepare 
a  final  approval  notice,  and  no  adverse 
comments  were  received,  EPA 
determined  that  the  new  redesignation 
reauirements  were  not  applicable  (see 
56  FR  3-283  [Aag-ust  8, 1991);  57  FR  3013 
Qanuary  27.  1992)). 

States  should  consult  with  their  EPA 
Regional  Offices  to  determine  what 
additional  inionr;a:icn  is  needed  to 
supplement  their  requests  for 
redesignation,  including  information  to 
satisfy'  any  new  requirements  under 
section  110  or  subpart  1  of  part  D  of  the 
1990  C\.\.-\.  For  example,  EPA  plana  to 
assume  that  Lhe  operating  permits 
program,  requirements  of  title  V 
(including  the  requirement  for  permit 
fees)  that  will  be  implemented  in  States 
over  the  next  few  years  will  effectively 
satisfy  the  section  110(a)(2)(L) 
requiremiCnt  for  permit  fees  in  the 
subject  areas  (i.e.,  m  areas  for  which 
requests  for  redesignation  were 
submitted  pnor  to  enactment  of  the  Act). 
States  should  consult  with  the  Regional 
Offices  about  other  new  requirements 
under  section  110  or  subpart  1  of  part  D 
in  the  Act.  and  whether  any  additional 
State  actions  will  be  needed  to  satisfy 
those  requirem.ents. 

The  EPA  believes  that  the  language  of 
section  l(r'd)t3j(;E)(iii)  clearly  requires 
that  Lhe  emission  reductions  that  were 
achieved  and  enabled  the  area  to  attain 
Lhe  standard  must  be  linked  to 
enforceable  regulations.  Many  of  these 
regu^lalions  are  rules  representing  RACT 


as  required  for  an  area  before  and/or 
after  enactinent  of  the  1990  CAAA 
(depending  on  the  particular  area).  Even 
though  EPA  has  found  a  range  of 
deficiencies  in  State  RACT  rules  and 
has  notified  many  States  that  corrective 
action  is  needed,"  EPA  believes  that 
the  current  emphasis  for  areas  that  had 
submitted  a  request  for  redesignation 
prior  to  enactment  should  be  on  the 
enforceabihty  of  the  rules  in  place  at  the 
time  of  enactment.  Therefore,  for  these 
types  of  areas,  the  States  must  make 
whatever  corrections  are  necessary  to 
ensure  that  the  rules  are  and  continue  to 
be  fully  enforceable." 

As  a  matter  of  course,  EPA  will  not 
require  the  full  set  of  RACT  corrections 
(e.g.,  lower  source  size  applicability 
thresholds)  in  areas  that  had  submitted 
a  redesignation  request  prior  to 
enactment  and  that  were  not  violating 
the  standard  at  the  time  of  enactment 
Imposing  more  stringent  niles  (unless 
needed  for  maintenance)  appears  to  be 
uimecessary  since  applying  the  current 
State  rules  has  resulted  in  attainment  of 
the  standard.  In  other  words,  the 
uncertainty  of  mathematical  models  or 
other  techniques  for  projecting 
attainment  when  planning  first  occurred 
for  these  areas  strongly  supported  the 
need  for  any  possible  "margin  of  safety" 
that  might  be  provided  by  RACT 
measures  or  any  other  measures.  But 
now  that  attainment  has  occurred,  the 
Justification  or  need  for  the  margin  of 
safety  that  might  have  been  produced  by 
the  RACT  measures  (adopted  and 
implemented  in  a  manner  consistent 
with  EPA  guidance  and  poHcies)  is 
lessened.  However,  to  satisfy  the  goals 
of  section  107td)(3){E)(iii)  and  to  ensure 
the  soundness  of  the  maintenance  plan 
(discussed  below),  these  areas  still  must 
ensure  that  their  RACT  rules  are 
consistent  with  any  guidance  or  policies 
concerning  the  enforceability  of  rules 
(e.g.,  adopting  the  most  recent  EPA  test 
methods  and  procedures  available  at  the 
time  of  the  redesignation  request).  In 
addition  to  ensuring  that  appropriate 
RACT  corrections  have  been  made  to 
ensure  that  the  rules  are  enforceable, 
the  State  must  show  that  the  emission 
inventory  that  occurred  during  the  time 


••  The  EPA  Issued  SIP  calls  to  a  number  of  Sta'es 
in  1988  and  1969  requiring  that  they  correct  their 
RACT  rules  as  necessary  to  bt  consiitent  with  EPA 
guidance  and  poliaes.  In  addition,  new  tection 
182(a)(2)  specifically  requires  all  oxone 
nonattauunent  areas  with  a  marginal  or  above 
classification  to  correct  or  add  RACT  requirements 
for  complying  with  the  provision  of  pre-«nactnien( 
section  172(b). 

"  See  "Issues  Relating  to  VOC  Regulations, 
Cutpoints.  Deficiencies,  and  Deviations,"  U.S. 
Enviromnentsil  Protection  Agency.  Office  of  Air 
Quality  Ptsnnlng  and  Standards,  Air  Quality 
Management  Division.  May  25. 1968. 


of  no  violations  of  the  standard  is  based 
on  the  implementation  of  permanent  and 
enforceable  regulations  rather  than  a 
"temporary"  reduction  in  emissions. 
which  may  have  resulted  from  a 
suspension  of  industrial  production  or 
other  temporary  change  in  the  industrial 
or  economic  activity  in  the  area. 
Reductions  in  emissions  from 
shutdowns  are  considered  permanent 
and  enforceable  to  the  extent  those 
shutdowns  have  been  reflected  in  the 
SIP,  and  ail  applicable  permits  have 
been  modified  accordingly. 

During  the  pendency  of  these 
redesignation  requests,  EPA  will  not 
require  these  areas  to  adopt  amended 
NSR  program  elements.  However,  these 
areas  must  continue  to  apply  their 
existing  NSR  program  or  comply  with 
the  NSR  permitting  requirements  of  40 
CFR  part  51,  appendix  S.  Prior  to 
redesignation.  these  areas  also  must 
adopt  and  be  prepared  to  implement  a 
permitting  program  that  satisfies  the 
requirements  of  part  C  and  EPAs 
regulations  implementing  the  PSD 
program.  Areas  should  consider  the 
need  for  offsets  under  the  part  C 
program  to  ensure  that  new  sources  do 
not  "cause  or  contribute"  to  an  increase 
in  pollutant  levels  that  would  take  the 
area  out  of  compliance.  If  the  area's 
redesignation  request  is  rejected  and  the 
statutory  deadlines  for  adopting 
amended  part  D  permitting  rules  for  the 
pollutant  m  question  have  passed.  EPA 
may  impose  a  construction  ban  pursuant 
to  section  113(a)(5)  until  such  time  as  the 
area  adopts  a  part  D  program  satisfying 
the  NSR  requirements  of  the  CAA-A. 
The  requirements  of  the  applicable 
SIP  wiU  continue  in  force  and  effect 
even  after  the  request  has  been 
approved  and  the  area  has  been 
redesignated  to  attainment  except  to  the 
extent  the  maintenance  plan  shows  that 
such  measures  are  not  necessary  to 
maintam  the  standard.  The  requirement 
for  new  or  modified  control  measures  or 
regulations  for  these  areas  is  discussed 
below  under  "Improvement  in  Air 
Quality  Results  From  Implementation  of 
the  SIP." 

(b)  Requests  submitted  after 
enacLmenL  Any  requests  for 
redesignation  from  nonattainment  to 
attainment  that  are  submitted  to  EPA 
after  enactment  of  the  1990  CAAA  must 
satisfy  the  conditions  in  section 
107(d)(3)(E)  that  were  listed  at  the 
beginning  of  this  section  {I11.H.6). 
Certain  of  these  conditions  (listed 
above)  are  further  described  below. 

(1)  Determining  whether  the  area  has 
attained  the  ambient  standard.  The 
NAAQS  for  ozone  and  CO  are  specified 
in  40  CFR  50.9  and  508,  respectively. 
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Appendix  H  of  40  CFR  50.9 

(Interpretation  of  the  National  Ambient 
Air  Quality  Standards  for  Ozone] 
explains  the  procedures  for  detemunui^ 
whether  violations  of  the  ozone 
standard  have  occurred.  A  recent  EPA 
memorandum  '"  provides  additional 
guidance  on  calculating  "design  values" 
and  attainment  for  ozone  and  CO. 

Any  request  for  redesignation  should 
be  based  on  the  most  recently  available 
and  quality-assured  air  quality 
monitoring  data,  collected  in  accordance 
with  the  requirements  of  40  CFR  part  58. 

(2)  Full  approval  of  the  applicable 
implementian  plan.  Section  no(k)(3) 
allows  the  Administrator  to  approve  or 
disapprove  a  plan  revision  in  full  or  in 
part.  .Although  section  110(k){4)  provides 
for  conditional  approval  of  a  SIP 
revision  in  certain  circumstances,  a 
conditionally-approved  plan  revision  is 
not  to  be  treated  as  satisfying  the 
requirements  of  the  Act  until  the  entire 
revision  has  been  approved  as  satisfying 
the  Act  requirements.  Therefore,  in 
order  for  the  request  for  redesignation  of 
an  area  from  nonattainment  to 
attainment  to  be  approved,  the  State 
must  have  satisfied  all  requirements  of 
the  Act  that  apply  to  the  area.  The 
requirements  have  not  been  met  if  a 
revision  has  been  only  partially 
approved  (or  has  been  partially 
disapproved). 

(3)  Improvement  in  air  quality  results 
from  implementing  the  SIP.  Section 
107(d)(3)(E)(iii)  requires  that  prior  to 
approving  a  request  for  redesignation  of 
an  area  from  nonattainment  to 
attainment,  the  Administrator  must 
determine  that  the  improvement  in  air 
quality  has  resulted  from  permanent  and 
enforceable  emission  reductions 
resulting  from  implementing  the  SIP  and 
applicable  Federal  measures  and/or 
from  other  permanent  and  enforceable 
measures.  Before  it  makes  such  a 
determination.  EPA  will  require  that 
these  measures  satisfy  EPA  guidance  or 
rj'quirements  reearding  enforce,3bility, 
arii.^  tnat  the  emission  inventory  for  the 
area  during  the  time  in  which  attainment 
has  been  demonstrated  is  based  on 
permanent  and  enforceable  regulations 
or  measures. 

The  EPA  believes  that  the  language  of 
section  107(d)(3)[E)(iii)  clearly  requires 
that  the  emission  reductions  that  were 
achieved  and  enabled  the  area  to  attain 
the  standard  must  be  linked  to 
enforceable  regulations  in  the  SIP  T^e 
EP,^  will  assume  that  all  control 
measures  and  regulations  in  the  SIP  for 
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'"    Ozone  and  Carbon  Monoxide  DeBign  Value 
CHiruiHiiDni."  Wilham  G  L^tron  D\r»>c<i>r 
Technical  Support  Diviuon.  Offic«  erf  Ajr  Quality 
Planning  and  Standdrds.  )une  18,  1990. 


an  area  contribute  to  attainment  of  the 
standard.  Therefore,  any  request  for 
redesignation  to  attainment  must  show 
thdt  permanent  and  enforceable  rules 
are  in  place  to  implement  these 
requirements.  This  showing  will  also 
support  the  State's  demonstration  that  it 
has  met  al!  requirements  that  apply  to 
the  areas  under  section  110  and  part  D 
(discussed  below  under  "Meeting 
section  110  and  part  D  Requirements"). 

In  addition  to  showing  that  it  has 
developed  enforceable  rules  and 
measures  implementing  the 
requirements  that  apply  to  the  area,  the 
State  must  show  that  the  emission 
inventory  that  occured  during  the  time 
of  no  violations  of  the  standard  is  based 
on  the  implementation  of  permanent  and 
enforceable  reguJations  rather  than  a 
temporary  reduction  in  emissions,  which 
may  have  resulted  from  a  suspension  of 
industrial  production  or  other  temporary 
change  in  the  industrial  or  economic 
activity  in  the  area.  Reductions  in 
emissions  from  shutdowns  are 
considered  permanent  and  enforceable 
to  the  extent  those  shutdowns  have 
been  reflected  in  the  SIP  and  all 
applicable  permits  have  been  modified 
accordingly. 

(4)  A  fully  approved  maintenance 
plan.  The  State  must  submit  a 
maintenance  plan  in  accordance  with 
section  175A  for  any  area  the  State 
requests  be  redesignated  from 
nonattainment  to  attainment.  This  plan 
must  provide  for  maintenance  of  the 
standard  for  at  least  10  years  from  the 
anticipated  date  of  redesignation.  Eight 
years  after  the  redesignation  date,  the 
State  will  be  required  to  revise  its  SIP  to 
provide  for  maintenance  in  the  area  for 
an  additional  10  years  (beyond  the  first 
10-year  period). 

The  maintenance  plan  consists  of 
three  basic  components:  An  emission 
inventory,  a  maintenance 
demonstration,  and  contingency 
measures.  The  inventory  must  include 
the  emissions  that  occurred  during  the 
same  period  associated  with  attaining 
the  national  standard  The  EPA  plans  to 
issue  additional  guidance  on  preparing 
these  inventories  and  other  components 
(discussed  below)  of  the  maintenance 
plan. 

For  the  maintenance  demonstration. 
the  State  must  either  demonstrate  that 
the  future  emission  inventory  will  not 
exceed  the  inventory  that  existed  at  the 
time  of  the  request  for  redesignation.  or 
conduct  an  appropriate  modeling 
analysis  consistent  with  EPA's 
"Guidelines  on  Air  Quality  .Models"  that 
shows  that  the  future  mix  of  sources  and 
emission  rates  when  combined  with 
control  strategy-  for  the  area,  will  not 


cause  any  violations  of  the  ambient 
standard.  Under  either  alternative,  the 
State  must  identify  the  mechanism  that 
will  be  used  to  track  the  progress  of  the 
maintenance  plan.  Where  the 
maintenance  demonstration  is  based  on 
the  inventory,  the  State  may  choose  to 
periodically  update  the  emission 
inventory  or  periodically  review  the 
factors  used  to  develop  the  inventory  to 
determine  whether  any  significant 
changes  have  occurred.  Where  the 
demonstration  is  based  on  modeling,  the 
State  may  periodically  review  the 
assumptions  and  input  data  for  the 
modeling  analysis.  Such  reviews  and/or 
updates  may  typically  be  done  every  3 
years.  The  maintenance  plan  must 
contain  any  additional  measures  as 
necessary  to  ensure  that  the  standard 
will  not  be  violated.  Any  future 
measures  must  be  implemented  before 
any  violations  might  be  anticipated, 
based  on  tracking  of  the  emission 
inventory  (under  the  first  alternative, 
above)  or  the  modehng  assumptions  and 
input  data  (under  the  second 
a!temativ^e).The  maintenance  plan  must 
also  include  contingency  measures  to 
ensure  that  any  violations  can  be 
quickly  addressed  should  such 
violations  occur  after  the  area  is 
designated  to  attainment.  The  EPA  will 
review  each  request  for  redesignation  on 
a  case-by-case  basis  to  determine  what 
contingency  measures  are  needed  for 
possible  violations.  Section  175(d) 
requires  the  maintenance  plan  to 
contain,  at  a  minimum,  a  commitment 
for  the  implementation  of  all  measures 
that  were  part  of  the  control  strategy 
(i.e.,  the  SIP)  for  the  area  prior  to 
redesignation  should  violations  occur  in 
the  future.*'  The  plan  should  provide  for 
prompt  implementation  of  these 
measures  with  minima!  administrative 
action  on  the  part  of  the  State  or  other 
government  agency  responsible  for  its 
implementation. 

(5)  Meeting  section  110  and  subpart  1 
(of  part  D)  requirements.  In  order  to  be 
redesignated  from  nonattainment  to 
attainment,  an  area  must  have  met  all  of 


**  Thi(  provisioa  impliei  that  the  Stale  ivould 
have  removed  or  reduced  the  *tnt\gency  of  certain 
measures  in  the  SIP  after  the  area  was  redesignated 
to  attatnment.  The  EPA  Is  •olicftmg  comment  on  the 
circumstaocei  In  which  the  Slate  may  remove  or 
modify  measure*  that  are  apecirically  required  [*.%., 
enhanced  I/M|  or  are  required  at  part  of  the 
demonstration  of  attainment  Any  approach  would 
have  to  enaura  that  the  mainlananoe  pl«n  would 
prevent  future  vtolstion*  wlher  through  a  liiul  on 
overaiJ  emissions  or  a  rigorous  modeling  analysU, 
or  some  combination  EPA  alto  solicits  comment  on 
the  emiaaioa  UmH  and  modeling  analyeis  ahottld  be 
applied  For  •xampte,  ihoiild  •  tinul  oa  overmii 
emissions  be  required  at  least  for  some  penod 
beyond  the  time  the  area  is  designated  to 
•ttairunent? 
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the  applicable  requirements  in  section 
no  (regarding  general  provisions 
needed  in  a  SIP)  and  in  part  D 
(regarding  the  requirements  for 
nonattainment  plans).  Part  D  contains 
general  provisions  that  apply  to  all 
nonattainment  plans  and  certain 
sections  that  apply  to  specific  pollutants 
(e.g..  section  182  applies  for  ozone 
nonattainment  areas). 

Subpart  1  of  part  D  contains  the 
general  requirements  for  nonattainment 
plans.  Section  172(c)  describes  the 
provisions  required  in  nonattainment 
plans.  The  requirements  of 
subparagraphs  (1)  through  (9)  of  section 
l~2|c)  must  be  satisfied  before  a  request 
for  redesignation  can  be  approved.  In 
addition,  the  conformity  requirements  of 
section  176  must  be  met.  The  discussion 
below  describes  further  how  EPA  will 
assess  compliance  with  these 
provisions. 

(i)  RFP.  The  requirements  for  RFP  will 
not  apply  in  evaluating  a  request  for 
redesignation  to  attainment  since,  at  a 
minimum,  the  air  quality  data  for  the 
a.-ea  must  show  that  the  area  has 
already  attained.  Showing  that  the  State 
wi!'  make  RFP  towards  attainment  will, 
Lherefore.  have  no  meaning  at  that  point. 

(ii)  Emission  inventory.  The  emission 
inventory  requirements  of  section 
172(a)(3)  will  be  satisfied  by  the 
inventory  requirements  of  the 
maintenance  plan,  as  discussed  above, 
(iii)  Identification  of  certain  emission 
increases.  Section  172(c)(4)  requires  an 
area,  in  developing  its  plan  for 
attainment,  to  identify  expected 
emissions  increases  that  will  result  from 
new  or  modified  m.ajor  sources  in  a 
"zone  to  which  economic  development 
should  be  targeted*  according  to  section 
173(a)(l){B].  These  provisions  effectively 
allow  the  State  to  provide  a  "growth 
allowance"  for  sources  in  such  an  area 
in  lieu  of  the  offset  requirements  under 
section  173(a)(1)(A).  Since  this  is  an 
optional  alternative  to  requiring  the 
acquisition  of  offsets  under  section 
173(a)(ll(.A),  it  is  not  a  prerequisite  to 
redesignation.  Moreover,  once  the  area 
is  redesignated  attainment,  these 
provisions  will  not  apply  since  the  PSD 
requirem.ents  of  part  C  will  become 
effective  (see  discussion  in  next 
section). 

(iv)  NSR  Permit  program.  Generally, 
the  requirements  of  the  part  D  NSR 
permitting  nonattainment  program  will 
be  replaced  by  the  PSD  program  once  an 
area  is  redesijznated  'o  attainment.*" 


'"  See  footnote*  S  and  16. 


(The  exception  is  in  ozone  transport 
regions  where  the  part  D  NSR 
requirements  applicable  to  moderate 
areas  would  continue  to  apply  along 
with  PSD  (part  C)  requirements.) 
However,  to  ensure  that  the  PSD 
program  can  become  fully  effective 
immediately  upon  redesignation,  EPA 
will  require  an  area  to  make  any  needed 
NSR  corrections  to  their  part  C  NSR 
programs  prior  to  redesignation. 
(v)  Other  measures  to  provide 
attainment.  Since  attainment  will  have 
been  reached,  no  additional  measures 
are  needed  to  provide  for  attainment. 
The  need  for  additional  measures  to 
ensure  that  maintenance  continues  is 
addressed  under  the  requirements  for 
maintenance  plans.  Areas  should 
consider  the  need  for  offsets  under  the 
part  C  program  to  ensure  that  new 
sources  do  not  "cause  or  contribute  '  to 
an  increase  in  pollutant  levels  that 
would  take  the  area  out  of  compliance. 

(vi)  Compliance  with  section  110(a)(2). 
In  the  requests  for  SIP  redesignation, 
States  must  show  that  their  plans  satisfy 
the  requirements  under  section  110. 
These  requirements  specify  that  the 
plans  must  contain  enforceable  emission 
limits,  monitoring  requirements, 
procedures  to  prevent  interstate 
pollution  problems,  adequate  resources 
to  carry  out  the  control  programs,  and 
other  provisions  related  to  the 
development  and  administration  of 
effective  air  pollution  control  programs; 
a  more  detailed  discussion  of  these 
provisions  is  located  in  section  H.  States 
should  consult  writh  their  EPA  Regional 
Offices  if  additional  guidance  is  needed 
with  respect  to  section  110  requirements. 

(vii)  Equivalent  techniques.  The 
provisions  of  section  172(c)(8)  allow  the 
State  to  use  equivalent  techniques  for 
modeling,  inventorying,  or  other 
planning  activities  unless  EPA 
determines  that  the  techniques  are  less 
effective.  This  allowance  will  continue 
to  apply  with  respect  to  the 
requirements  of  the  maintenance  plan. 

(viii)  Contingency  measures.  The 
section  172(c)(9)  requirements  for 
contingency  measures  are  directed  at 
ensuring  RFP  and  attainment  by  the 
applicable  date.  These  requirements  no 
longer  apply  when  an  area  has  attained 
the  standard  and  is  eligible  for 
redesignation.  Furthermore,  section 
175(A)  for  maintenance  plans  (discussed 
above)  provides  specific  requirements 
for  contingency  measures  that 
effectively  supersede  the  requirements 
of  section  172(c)(9)  for  these  areas. 

(ix)  Conformity.  The  State  must  show 
that  the  section  176  requirements  of 
conformity  have  been  met.  The  SIP 
conformity  provisions  must  be 


consistent  with  EPA  guidance  issued 
pursuant  to  section  176(c)(4). 

(6)  Meeting  other  part  D  requirements. 
For  classified  ozone  areas,  the 
applicable  requirements  of  sections  182. 
184.  and  185  must  be  met.  For  CO  areas. 
the  applicable  requirements  of  section 
187  must  be  satisfied.  Satisfying  these 
requirements  for  redesignation  purposes 
IS  particularly  important  since  the 
contingency  measures  of  the 
maintenance  plan  will  require,  at  a 
minimum,  that  the  measures  in  place 
just  before  redesignation  be 
implemented  if  future  violations  occur. 

7.  Transition  Issues 

(a)  Phase  I!  of  SIP  calls.  Prior  to 
enactment  of  the  1990  CAAA,  the  EPA 
issued  SIP  calls  under  section 
110(a)(2)(H)  of  the  Act  to  many  areas 
based  on  a  finding  that  their  SIP's  were 
substantially  inadequate  to  provide  for 
timely  attainment  of  the  ozone  and/or 
CO  NAAQS.  In  these  SIP  calls,  EPA 
stated  that  States  should  respond  in  two 
phases  to  produce  SIP's  that  would  be 
adequate  to  attain  and  maintain  the 
standards.  The  EPA  first  required 
States,  in  Phase  I  of  their  responses,  to 
update  their  emissions  inventories  and 
make  corrections  in  previously  required 
regulations  imposing  RACT  on  existing 
stationary  sources.  Phase  I  responses 
were  due  generally  by  September  30, 
1989. 

The  EPA  advised  States  that  they 
could  delay  submitting  Phase  II 
responses  which  included  a  full 
attainment  demonstration  and  all 
additional  -egulations  necessary  to 
support  such  demonstrations,  until  EPA 
completed  its  policy  on  post-1987 
nonattainment  planning.  Since  EPA  did 
not  complete  its  post-1987  ozone/CO 
policy  in  anticipation  of  passage  of  the 
1990  CAAA.  EPA  has  never  set  a 
generally  applicable  date  for  Phase  II 
SIP  call  responses.  However,  the  basis 
underlying  the  SIP  call  remains  valid 
even  under  the  amended  Act.  The  SIP's 
for  the  affected  areas  are  still 
substantially  inadequate  to  attain  the 
relevant  NAAQS.  Since  the  date  for 
submitting  Phase  I  SIP  call  responses 
has  already  passed,  and  the  amended 
Act  requires  all  marginal  and  above 
ozone  nonattainment  areas  subject  to 
the  RACT-correction  aspects  of  the  SIP 
calls  to  submit  those  corrections  within 
6  months  of  enactment,  the  requirement 
for  Phase  I  responses  to  the  SIP  calls 
rem.ains  in  effect  for  these  areas.  Thus, 
these  areas  should  have  submitted 
RACT  corrections  by  May  15, 1991, 
pursuant  to  section  182(a)(2)(A)  (see 
Section  ni.A.2.(b)). 
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However,  as  to  Phase  !I  SIP  call 
responses,  the  amended  Act  alters  both 
the  substantive  requirements  and 
submission  deadlines  for  full  attainment 
demonstrations  and  their  component 
control  measures.  Thus,  although  the 
obligation  to  submit  a  SIP  adequate  to 
attain  and  maintain  the  NAAQS 
remains  in  all  SIP  call  areas,  both  the 
necessa-fT  elements  of  such  plans  and 
the  timing  of  the  plan  submissions  is 
now  governed  by  the  requirements  of 
sections  182  and  187  of  the  amended 
Act.  The  EPA  therefore  will  not  require 
Phase  II  SIP  call  response  submissions 
on  schedule  different  from  the  schedules 
established  by  those  sections.  States 
should  respond  to  Phase  II  of  the  SIP 
calls  by  making  the  submissions 
otherwise  required  by  sections  182,  184. 
and  187.  This  new  Phase  II  schedule 
supersedes  any  schedule  EPA  may  have 
established  for  any  area  prior  to 
enactment  of  the  1990  C.^AA 

It  should  be  noted  that  section  ITSfb) 
of  the  Act  restricts  the  use  of  growth 
allowances  by  all  areas  that  received 
SIP  calls  under  the  1977  Act.  Since  EP.^ 
is  keeping  the  prel990  C.\.A.A  SIP  calls 
in  effect,  use  of  a  growth  allowance  is 
restricted  in  any  area  that  received  a 
SIP  call  under  the  1977  Act, 

(b)  Construction  ban.  The  amended 
Act  repeals  the  provisions  found  in 
section  110(a)(2){I)  of  the  1977  Act 
requiring  EPA  to  impose  a  construction 
ban  in  nonattainment  areas  that  failed 
to  submit  plans  meeting  all  of  the 
requirements  of  part  D  of  the  Act,  The 
amended  Act  also  contains  a  savings 
clause  in  section  nO(n)(3)  that  preserves 
certain  existing  construction  bans. 
Construction  bans  remain  in  place  only 
where  imposed  by  virtue  of  a  finding 
that  the  plan  for  the  area  did  not  contain 
an  adequate  NSR  penr.itting  program  as 
required  by  section  172(b)(6)  of  the  1977 
.Act,  or  the  plan  failed  to  provide  for 
timely  attainment  of  the  SOs  NAAQS. 

Thus.  EPA  cannot  impose  or  maintain 
any  previously  im.posed  con.struction 
ban  that  was  based  on  a  finding  that  the 
plan  for  the  area  did  not  demonstrate 
timely  attainment  and  maintenance  of 
the  ozone  or  CO  N.AAQS.  The  EPA  is 
developing  a  rale  amending  its 
regulations  at  40  CFR  52.24  to  clarify  the 
limited  applicability  of  the  construction 
ban  and  appealing  the  individual 
sections  of  40  CFR  part  52  that  imposed 
the  construction  ban  in  each  ozone  or 
CO  nonattainment  area  where  the  ban 
was  imposed  solely  for  failure  to 
provide  for  timely  attainment.  Since  the 
amended  Act  no  longer  authorizes  EPA 
to  impose  bans  on  the  above  basis,  EPA 
interprets  the  enactment  of  the  Act's 
amendments  as  repealing  these  bans  by 


operation  of  law  as  of  the  date  of 
enactment  and  t.'-eat  those  amendments 
to  part  52  as  mere  administrative 
housekeeping  responsibilities.  The  EPA 
will  treat  those  areas  previously  subject 
to  the  construction  ban  under  these 
circumstances  as  no  longer  being 
subject  to  the  ban  after  the  date  of 
enactment. 

It  should  be  noted  that  where 
construction  bans  were  imposed  for 
failure  to  demonstrate  timely  attainment 
of  a  standard  (other  than  for  SOa)  and 
also  for  failure  to  contain  an  adequate 
NSR  program,  the  ban  will  remain  in 
effect  under  the  savings  clause  unless 
and  until  the  State  has  submitted  and 
EP.A  has  approved  such  a  permitting 
program.  However,  where  the  ban  was 
originally  imposed  based  only  upon  a 
finding  that  the  plan  did  not  provide  for 
timely  attainment  and  maintenance, 
event  if  the  area  in  fact  did  not  have  an 
approved  new  sou.-ce  permitting 
program,  the  savings  clause  by  its  own 
terms  will  not  preserve  the  construction 
ban.  Such  areas  should  of  course 
promptly  submit  adequate  permitting 
programs,  but  they  will  not  be  subject  to 
the  section  110(a)(2)(n  ban  in  the 
interim. 

(c]  SSR.  The  1990  C/\A.A  make 
numerous  changes  to  the  part  D  NSR 
permitting  requirements  for 
nonattainment  areas.  The  EPA  intends 
to  propose  rules  by  April  1992  to 
implement  the  .NSR  related  changes 
mandated  by  the  1990  CAAA,  In  the 
interim,  period  between  passage  of  the 
1990  CAA.'X  and  adoption  of  the 
Agency  s  regulations,  EPA  expects  that 
numerous  issues  regarding  the  1990 
C.\AA  will  arise,  A  March  11, 1991  EPA 
memorandum  signed  by  John  S.  Seitz, 
Director  of  the  Office  of  .^ir  Quality 
Planning  and  Standards,  sets  forth 
EPA's  position  on  the  most  important  of 
these  transitional  issues  involving  the 
part  D  NSR  program.  Additional 
transitional  guidance  will  be  provided 
as  needed. 

8.  General  Savings  Clause. 

New  Act  section  193  sets  forth  a 
"General  Savings  Clause"  governing 
retention  of  certam  types  of  previously 
enacted  or  m.andated  requirements. 
Under  section  193,  any  regulation, 
standard,  rule,  notice,  order  and 
guidance  issued  prior  to  November  15, 
1990,  shall  remain  m  effect  unless  it  is 
inconsistent  with  an>  provision  of  the 
1990  CAAA  or  is  revised  by  the 
Administrator.  No  control  requirement 
in  effect,  or  required  to  be  adopted  by 
an  order,  settlement  agreement,  or  plan 
in  effect  prior  to  November  15,  1990.  in 
any  nonattainment  area  for  any  air 
pollutant,  may  be  modified  after 


enactment  in  any  way  unless  the 
modification  will  result  in  equivalent  or 
greater  emissions  reductions  of  that 
pollutant. 

IV.  EPA  Requirements 

A.  SIP  Processing  Requirements 
1.  Completeness 

Section  110(k)(l)  required  EPA  to 
promulgate  by  August  15, 1991  (within  9 
months  of  enactment),  minimum  criteria 
that  any  SIP  submittal  must  meet.  The 
EPA  proposed  an  initial  set  of 
completeness  criteria  at  56  FR  23828 
{May  24, 1991)  and  finalized  them  at  56 
FR  42216  (August  28. 1991).  Those 
notices  describe  the  procedures  for 
assessing  whether  a  SIP  submittal  is 
complete  and.  therefore,  adequate  to 
trigger  the  Act  requirement  that  EPA 
review  and  take  action  on  the  submittaL 
The  completeness  criteria  provide  a 
procedure  and  criteria  that  enable 
States  to  prepare  adequate  SIP 
submittals  and  enable  EPA  reviewers  to 
promptly  screen  SIP  submittals,  identify 
those  that  are  incomplete,  and  return 
them  to  the  State  for  corrective  action 
without  having  to  go  through 
rulemaking. 

The  criteria  for  determining  whether  a 
submittal  by  the  State  is  complete  have 
been  separated  into  two  categories: 
administrative  information  and 
technical  support  information. 
Administrative  information  includes  the 
documentation  necessary  to 
demonstrate  that  the  State  has  adhered 
to  basic  administrative  procedures 
during  the  rule  adoption  process. 
Technical  support  information  includes 
the  documentation  that  adequately 
identifies  all  of  the  required  technical 
components  of  the  plan  submissions. 

When  a  submittal  is  determined  to  be 
complete,  EPA  will  inform  the  State  by 
letter  of  its  determination.  The  EPA  will 
then  begin  the  formal  review  for 
approvability.  If  a  submittal  is 
determined  to  be  incomplete,  it  will  be 
returned  to  the  State  with  a  letter  listing 
the  deficiencies.  Consistent  with  section 
110(k)(l)(B),  EPA  will  attempt  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submittal.  However, 
a  submittal  will  be  deemed  complete  if  a 
completeness  determination  is  not  made 
by  EPA  within  6  months  of  EPA's  receipt 
of  the  submittal. 

2.  Partial  Approvals 

(a)  Full,  partial,  and  limited  approval 
and  disapproval.  The  EPA  has  authority 
to  fully  approve  or  disapprove  a  State 
SIP  submittal  under  section  110(k)(3). 
However,  in  some  instances  a  State's 
submission  of  a  SIP  or  SIP  revision  will 


13566 


Federal  Register  /  Vol.  57.  No.  74  /  Thursday.  April  16,  1992  /  Proposed  Rules 


include  a  provision  that  does  not  comply 
with  one  or  more  applicable 
requirements  of  the  Act.  The  Agency 
must  disapprove  those  portions  of  a  SIP 
submittal  that  do  not  meet  the 
applicable  requirements  of  the  Act 
(section  110(k)(3)).  Where  the 
disapproved  portions  of  a  SIP  submittal 
are  separable  (i.e.,  disapproval  of  a 
provision  will  not  affect  the  stringency 
of  other  portions  of  the  SIP).  EPA  will 
partially  approve  the  SIP  and 
disapprove  those  separate  parts. 
However,  there  may  be  instances  where 
..nseparable  portions  of  the  SIP  submittal 
are  disapproved.  The  EPA  has 
interpreted  the  Act  to  provide  flexibility 
in  the  instance  where  a  submittal  as  a 
whole  serves  .to  improve  air  quality  by 
providing  progress  toward  attainment, 
RFP.  and/or  RACT.  yet  fails  to  comply 
with  all  of  the  Act's  requirements.  Such 
an  action,  called  a  limited  approval,  is 
not  considered  a  complete  action  on  the 
SIP  submittal.  To  complete  the  action, 
EPA  must  also  issue  a  limited 
disapproval  whereby  the  Agency 
disapproves  the  SIP  revision  request  as 
a  whole  for  failing  to  meet  one  or  more 
requirements  of  the  Act. 

(b)  Conditional  approval.  Under 
section  110(k)(4),  the  Administrator  may 
approve  a  plan  revision  based  on  a 
commitment  of  the  State  to  adopt 
specific  enforceable  measures  by  a 
specified  date  but  not  later  than  1  year 
after  the  date  of  EPA  approval  of  the 
plan  revision  that  incorporated  that 
commitment.  If  EPA  finds  that  the  State 
fails  to  meet  the  commitment  within  that 
year,  the  conditional  approval  would 
automatically  convert  into  a 
disapproval.  The  time  periods 
culminating  in  imposition  of  sanctions 
and/or  FIP's  do  not  begin  to  run  until  the 
conditional  approval  is  converted  to  a 
disapproval. 

B.  Sanctions  and  Other  Safeguards 

1.  Background  Under  1977  CAAA 

The  1977  CAAA  provided  for  two 
types  of  sanctions:  Construction  bans 
(i.e.,  a  ban  on  construction  or 
modification  of  major  sources  under 
section  110(a)(2)(I),  of  a  ban  on 
permitting  such  sources  under  section 
173(4))  and  various  forms  of  funding 
restrictions.  The  construction  bans 
automatically  applied  when  EPA 
disapproved  a  SIP  for  failure  to  meet 
Act  requirements  as  specified  under 
section  110(a)(2)(I);  the  permitting  ban 
applies  when  EPA  found  that  a  State 
failed  to  implement  a  SIP  provision  as 
specified  under  section  173(4).  In 
addition,  EPA  had  discretionary 
authority  under  section  ll,3(a)(5)  to 
impose  a  construction  ban  upon  finding 


that  a  State  was  not  acting  in 
compliance  with  NSR  permitting 
requirements  in  nonattainment  areas. 
The  EPA  also  had  authority  to  apply  the 
restrictions  on  air  grants  or  highway 
funding  under  section  176  (a)  and  (b),  or 
sewage  treatment  works  funding  under 
section  316(b). 

2.  Available  Measures  Under  1990 
CAAA 

The  1990  CAAA  revised  the  law 
concerning  sanctions  and  related 
measures.  It  sets  forth  specific  criteria  in 
section  179(a)  to  determine  when  EPA 
may  apply  two  types  of  sanctions 
specified  under  section  179(b):  Highway 
funding  restrictions,  and  increased 
emissions  offset  ratios  for  new  and 
modified  sources.  A  third  type  of 
sanction,  restrictions  on  air  grant 
funding,  is  provided  for  under  section 
179(a).  The  construction  ban  provisions 
of  section  110(a)(2)(I)  were  largely 
repealed  (see  section  III.G.l.).  However, 
several  other  provisions  of  the  Act 
provide  for  construction  bans  and  other 
sanctions  to  safeguard  against  increases 
in  air  pollution  due  to  SIP  planning  or 
implementation  failures. 

Section  179(a)  sets  forth  the  four  types 
of  findings,  disapprovals,  or 
determinations  (hereafter  referred  to  as 
"findings")  which  may  lead  to  the 
imposition  of  a  sanction:  That  a  State 
has  failed  to  submit  a  SIP  or  an  element 
of  a  SIP.  or  that  the  SIP  or  SIP  element 
submitted  fails  to  meet  the  completeness 
criteria  for  section  llO(k);  that  EPA 
disapproves  a  SIP  submission  for  a 
nonattainment  area  based  on  its  failure 
to  meet  one  or  more  plan  elements 
required  by  the  Act;  that  the  State  has 
not  made  any  other  submission  required 
by  the  Act  that  meets  the  completeness 
criteria  or  had  made  a  required 
submission  that  is  disapproved  by  EPA 
for  not  meeting  the  Act's  requirements; 
or  that  a  requirement  of  an  approved 
plan  is  not  being  implemented. 

(a)  Highway  funding  sanction. 
Consistent  with  the  procedures  and 
findings  described  below,  the  EPA  may 
(and  in  some  cases  miftt)  prohibit 
approval  by  the  Secretary  of 
Transportation  of  projects  or  grants 
(pursuant  to  title  23  of  the  U.S.C.)  in  the 
affected  nonattainment  area  except 
where  the  Secretary  has  determined  that 
the  purpose  of  the  project  or  grant  is  to 
improve  a  demonstrated  safety  problem. 
In  addition,  the  Act  provides  exemptions 
for  certain  projects  and  grants  that  are 
intended  to  minimize  air  pollution 
problems  (section  179(b)(1)). 

(b)  Emission  offset  sanction.  The 
emission  offset  sanction  provision 
(section  179(b)(2))  refers  to  the 
application  of  the  emission  offset 


requirements  of  section  173.  This 
sanction  applies  to  new  or  modified 
sources  or  emission  units  for  which  a 
permit  is  required  under  part  D  of  the 
amended  Act.  Under  this  sanction,  the 
ratio  of  emissions  reductions  that  must 
be  obtained  to  offset  increased 
emissions  (caused  by  the  new  or 
modified  source)  in  the  sanctioned  area 
must  be  at  least  2  to  1.  The  ozone  pre- 
sanction  ratio  ranges  between  1  to  1.5, 
depending  upon  the  classification  of  the 
area.  The  EPA  plans  to  promulgate 
Federal  nonattainment  rules  at  40  CFR 
52.10,  which  could  be  used  to  apply  this 
sanction. 

(c)  Grant  funding  sanction.  According 
to  section  179(a),  the  Administrator  may 
withhold  all  or  part  of  the  grants  that 
support  air  pollution  planning  and 
control  programs  that  the  Administrator 
may  award  under  section  105. 

(d)  Section  173(a)f-4)  permitting  ban. 
Section  173  of  the  amended  Act  contains 
the  requirements  that  must  be  met  to 
issue  a  NSR  construction  permit  for  a 
new  or  modified  major  source  in  a 
nonattainment  area.  A  prerequisite 
contained  in  section  173(a)(4)  for  issuing 
such  permits  is  that  the  permit  authority 
must  find  that  the  Administrator  has  not 
determined  that  the  applicable 
implementation  plan  is  not  being 
adequately  implemented  as  required  by 
part  D.  This  means  that  issuing 
construction  permits  for  major  _  - 
stationary  sources  under  section  173  is 
prohibited  if  the  Administrator 
determines  that  the  approved  SIP  for 
complying  with  the  part  D 
nonattainment  requirements  is  not  being 
adequately  implemented  for  the 
nonattainment  area  in  which  the  new 
source  wants  to  locate  or  in  which  the 
source  wishing  to  modify  its  facility  is 
located. 

(e)  Section  113(a)(5)  construction 
prohibition.  Section  113(a)(5)  authorizes 
EPA  to  prohibit  the  construction  or 
modification  of  specific  major  stationary 
sources  in  all  areas,  including 
attainment  areas,  and  to  take  other 
enforcement  actions  against  individual 
sources  whenever  the  Administrator 
finds  that  a  State  is  not  acting  in 
compliance  with  any  requirement  or 
prohibition  of  the  Act  related  to 
constructing  new  sources  or  modifying 
existing  sources.  The  authority  in 
section  113(a)(5]  may  also  be  used  to 
issue  general  construction  bans.  After 
making  a  finding  under  section  113(a)(5). 
the  Administrator  may  issue  an  order 
'prohibiting  the  construction  or 
modification  of  any  major  stationary 
source  in  any  area  tc  which  such 
requirement  applies,  issue  an 
administrative  penalty  order  in 
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accordance  with  the  requirements  of 
section  113(d),  or  bring  a  civil  action 
under  section  113(b).  Nothing  in  section 
113(a)(5)  shall  preclude  the  United 
States  from  commencing,  at  any  time,  a 
criminal  action  under  section  n3(r:]  for 
any  such  violation, 

(f)  Other  sanction  provisions.  Section 
llO(m)  includes  provisions  on  sanctions. 
The  EPA  will  be  discussing  those 
provisions  in  a  subsequent  Federal 
Register  notice. 

3.  Application  and  Timing  of  the  Section 
179  Sanctions 

Eighteen  months  after  the 
.'Administrator  makes  a  finding 
concerning  a  State  failure  (as  described 
below)  with  respect  to  a  specific  plan 
required  by  part  D  or  in  response  to  a 
SIP  call,  under  section  179(a),  the 
.A,dm;nistrator  must  apply  either  the 
highway  or  offset  sanctions  of  section 
f9{b)  unless  the  inadequacy  has  been 
corrected  to  EP.^'s  satisfaction.  The 
sanction  applied  will  be  chosen  on  a 
rase-by-case  basis  depending  on  the 
circum.stances  involved.  The  EP.\  must 
apply  both  sanctions  after  18  months  if 
the  Administrator  finds  a  lack  of  good 
faith  on  the  part  of  the  State,  or  after  24 
months  if  the  deficiency  is  not  corrected 
(within  6  months  after  the  first  sanction 
is  imposed). 

C.  Federal  Implementation  Plans  (FIP'sj 

The  Adm.inistrator  is  required  to 
promulgate  a  PIP  within  2  years  of 
f:nd;ng  that  a  State  has  failed  to  make  a 
required  submittal  or  that  a  received 
submittal  does  not  satisfy  the  minimum 
completeness  criteria  established  under 
section  110'k)(l)(A)  (see  56  PR  42216. 
August  26,  1991).  or  disapproving  a  SIP 
submittal  in  whole  or  in  part.  Section 
110(c)(1)  mandates  EPA  promulgation  of 
a  PIP  if  the  Administrator  has  not  yet 
approved  a  correction  proposed  by  the 
State  before  the  time  a  final  PIP  is 
required  to  be  promulgated.  Within  the 
Act's  general  provisions,  a  PIP  is  defined 
explicitly  to  allow  for  the  inclusion  of 
"economic  incentives,  such  as 
marketable  permits  or  auctions  of 
emissions  allowances"  (section  302(y)). 
The  EPA  views  the  use  of  economic 
incentives  in  the  context  of  a  PIP  as 
potentially  appropriate,  especially  in 
cases  of  failure  of  ozone  nonaltainment 
areas  to  meet  the  RPP  requirements. 
Such  incentives  may  focus  particularly 
on  permitted  sources.  In  developing  PIP 
strategies  that  include  economic 
incentives,  EPA  will  look  to  its  economic 
i.icentive  program  rules  (section 
182(g)(4))  due  to  be  published  November 
15.  1992.  as  guidance  in  developing  those 
elements  of  the  PIP,  Economic  incentive 


programs  are  discussed  in  more  detail  in 
section  III,G,3 

There  may  be  areas  where  EP,A  has  to 
promulgate  Pederal  NSR  regulations. 
The  EPA  intends  to  adopt  at  40  CPR 
52,10  Federal  nonattamment  area 
permitting  rules  that  EP.^  can  impose  in 
States  with  deficient  nonattainment 
NSR  permit  programs. 

V.  Miscellaneous 

A.  Relationship  of  Title  I  to  Title  V 

1.  Introduction 

The  purpose  of  this  section  is  to 
discuss  the  issues  originally  described  in 
the  title  V  rulemaking  preamble  (56  PR 
21712— May  10,  19911  The  three  main 
issues  discussed  here  are  how  a 
combination  of  SIPs  and  permits  can  do 
the  job  that  SIPs  now  do  by  themselves, 
the  extent  to  which  EPA  will  develop 
R.ACT  protocols  or  procedures,  and  how 
PP.A  will  approach  marketable  permits 
and  trading  of  allowances  in  ozone 
nonattainment  areas. 

The  approach  taken  here  begins  with 
the  purposes  of  a  SIP.  which  are  to  make 
demonstrations  (of  how  attainment, 
maintenance,  and  progress  will  be 
achieved),  and  to  provide  a  control 
strategy  that  will  achieve  the  necessary 
reductions  and  otherwise  meet  the 
requirements  of  the  Act. 

The  key  questions  are  what 
fundamental  principles  apply  to  SIP's, 
and  what  features  must  SIP's  and 
permits  have  to  implement  SIP  control 
strategies  and  to  satisfy  these 
principles?  The  fundamental  SIP 
principles  will  be  used  as  guiding 
criteria  for  judging  success  in  resolving 
the  issues  described  above. 

Per  a  number  of  reasons  explained 
below,  certain  elements  must  be 
contained  in  a  SIP  so  that  it  will  satisfy 
the  identified  principles  and  meet  the 
Act's  requirements  Other  elements 
could  be  contained  in  permits,  and  still 
other  elements  may  be  shared  and/or 
implemented  in  part  by  SIP's  and  in  part 
by  permits. 

Following  the  discussion  of 
funda.mental  SIP  principles  and 
associated  SIP  and  permit  features,  this 
section  proposes  ways  to  answer  the 
questions  raised  in  the  title  V  proposal, 

2.  Purposes  of  a  SIP 

One  purpose  of  a  SIP  is  to  perform 
demonstrations  of  how  various  goals 
will  be  achieved.  These  goals  are  of 
three  types;  Attainment  of  the  NAAQS. 
maintenance  of  the  NAAQS  once 
attainment  occurs,  and  prescribed  rates 
of  progress.  To  satisfy  these  purposes,  a 
number  of  assumptions  must  be  made  in 
the  SIP  regarding  baseline  emissions 
and  future  growth  m  various  sectors  of 


the  economy.  For  these  assumptions,  SIP 
planners  often  rely  on  projections  of 
population,  motor  vehicle  travel  or 
economic  indicators  made  by  other 
government  agencies,  and  projections 
made  by  the  air  pollution  control  agency 
regarding  the  future  effect  of  planned 
pollution  control  measures. 

These  assumptions,  control  strategies, 
and  measures  are  developed  as 
necessary  to  meet  the  attainment 
objectives  for  the  area  and  the  Act's 
requirements  (e.g..  RACT).  These 
assumptions  and  measures  are  key 
components  of  the  SIP.  It  is  important  to 
note  that  projections  of  the  effect  of 
planned  air  pollution  control  measures 
contained  in  the  SIP's  are  not  merely 
assumed  but  are  enforced  by  regulations 
adopted  as  part  of  the  SIP.  "Therefore,  if 
the  control  measures  are  not 
implemented  sufficiently  to  result  in 
required  reductions,  the  State  or  local 
agency,  or  EPA.  can  take  action  to 
enforce  implementation  of  the 
regulations.  This  provides  a  means  of 
achieving,  at  least  in  part,  the  goals  of 
attainment  and  further  progress  required 
in  the  Act. 

For  purposes  of  illustrating  the 
principles  and  elements  of  SIP's  that 
apply  to  sources,  the  discussion  below 
concentrates  more  on  elements  relevant 
to  implementing  the  control  strategies 
part  of  a  SIP.  rather  than  on  those 
relevant  to  the  demonstration.  This 
simplifies  the  discussion  and  reflects  the 
fact  that  the  purpose  of  the  permit  is  to 
implement  measures,  not  perform 
demonstrations,  which  is 
unquestionably  a  purpose  of  the  SIP. 

3.  Fundamental  Principles  for  SIP's/ 
Control  Strategy 

To  develop  an  effective  SIP  control 
strategy  and  to  achieve  the  desired 
result,  the  SIP  and  any  implementing 
instruments,  including  permits,  should 
adhere  to  certain  principles.  These 
principles  help  provide  assurance  that 
the  planned  emissions  reductions  will  be 
achieved.  These  principles  are  discussed 
in  EPA's  policy  on  emissions  trading 
contained  in  51  FR  43814  (December  4. 
1966). 

(a)  First  principle.  The  first  principle 
is  that  the  baseline  emissions  from  the 
source  and  the  control  measures  be 
quantifiable  (i.e..  a  specific  amount  of 
emissions  reductions  can  be  ascribed  to 
the  measures).  Baseline  emissions  must 
be  represented  accurately  in  the  SIP  in 
order  for  the  benefits  of  the  measure  to 
be  properly  quantified.  Furthermore,  the 
emissions  must  be  representative  of  the 
time  period  of  the  inventory.  Likewise, 
the  effect  of  the  measure  must  be 
identified  in  order  to  assess  the 
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contribution  to  '.he  nece'^sarv  "mtssions 
rf  ductior.3.  The  val'je  for  a  mpssurp'9 
effect  can  he  usf^d  as  a  limit  in  a 
rpfiu!  j'lon,  or  it  may  be  used  alone  or  in 
corr.bmation  w^th  assumptions  rpgarding 
ooerating  hours  or  production,  or  as  part 
of  the  projections  in  the  demonstrations. 

(b]  Second  principle.  The  second 
principle  is  that  the  measures  be 
enforceable.  Measures  are  enforceable 
when  they  are  duly  adopted  and  specify 
clear,  unambiguous,  and  measurable 
requirements.  A  legal  means  for 
ensuring  that  sources  are  in  compliance 
with  the  control  measure  must  also  exist 
in  order  for  a  measure  to  be  enforceable. 
This  principle  is  well  grounded  in  the 
Act.  New  section  110(a)(2)  of  the  Act 
requires  that  SlFs  include  "enforceable 
emission  limitations  and  other  control 
measures"  and  "a  program  to  provide 
for  the  enforcement  of  the  measures"  in 
the  plan.  Court  decisions  made  clear 
that  regulations  must  be  enforceable  in 
practice.  A  regulatory  limit  is  not 
enforceable  if.  for  example,  it  is 
impractica]  to  determine  compliance 
with  the  published  limit. 

(c)  Third  principle.  The  third  principle 
is  that  the  measures  be  replicable.  This 
means  that  where  a  rule  contains 
procedures  for  changing  the  rule, 
interpreting  the  nJe.  or  determining 
compliance  with  the  rule,  the  procedures 
are  sufTiciently  specific  and 
nonsubjeclive  so  that  two  independent 
entities  applymg  the  procedures  would 
obtaui  the  same  result. 

(d)  Fourth  principle.  The  fourth 
principle  is  that  the  control  strategy  be 
accountable.  This  means,  for  example, 
that  source-specific  limits  should  be 
permanent  and  must  reflect  the 
assumptions  used  in  the  SEP 
demonstrations.  It  also  means  that  the 
SIP  must  contain  means  (such  as 
operating  permits  issued  under  title  V] 
to  track  emission  changes  at  sources 
and  provide  for  corrective  action  if 
emissions  reductions  are  not  achieved 
according  to  the  plan.  The  Act  provides 
for  this  tracking  and  remedial  action  in 
its  requirements  for  meeting  milestones 
and  for  contingency  measures  in  SIFs. 
The  EPA  will  use  this  principle  to 
explore  options  for  tracking  emissions 
resulting  from  issuing  permits  or  permit 
amendments. 

The  principles  of  quantification, 
enforceability,  replicability.  and 
accountability  apply  to  all  SIP'S  and 
control  stra'eeips.  including  *hose 
involving  emissions  trading,  marketable 
permits  and  allowances.  The  EP.A.'8 
emissions  trading  policy  provides  'hat 
only  trades  producing  reductions  that 
are  surpfus,  enforceable,  permanent,  and 
quantifiable  can  get  credit  and  be 
banked  or  used  in  an  emissions  trade. 


4.  .Approaches  To  Ensurw  That  Permits 
f*roperiy  Support  SIP's. 

The  EPA  has  considered  various  ways 
that  permits  and  SIP's  can  be  configured 
to  complement  each  other  and  still  meet 
the  principles  discussed  above.  The 
following  discussion  covers  some 
approaches. 

The  SIP  remains  the  basis  for 
demonstrating  and  ensuring  attainment 
and  maintenaiu»  of  the  national 
ambient  air  quality  standards  (NAAQS). 
The  permit  program  collects  and 
implements  the  requirements  contained 
in  the  SIP  as  applicable  to  the  particular 
permittee.  Since  permit  must  incorporate 
emission  limitations  and  other 
requirements  of  the  SIP,  all  SIP 
provisions  applicable  to  a  particular 
source  wiD  be  defined  and  collected  into 
a  single  document.  The  applicable 
requirements  in  the  permit  would 
inchide  any  recent  SIP  changes,  whether 
as  a  result  of  a  State  or  local  SIP 
revision  or  of  a  FTP  action  by  EPA.  The 
EPA  intends  to  assist  in  the 
implementation  of  the  permit  program 
through  the  use  of  model  permits  for 
numerous  source  categories. 

As  previously  discussed,  title  V 
affords  sigruficant  operational 
flexibility.  The  relationship  between 
title  V  permits  and  SIP's  is  a  key  factor 
in  determining  the  extent  to  which 
operational  flexibiUty  is  available  to 
sources,  since  each  permit,  in  part  must 
assure  compUance  with  the  applicable 
implementation  plcin.  The  EPA 
recognizes  that  it  will  take  time  to 
complete  the  transition  from  a 
regulatory  system  where  SIP's  are  the 
primary  tool  for  implementing  and 
enforcing  the  Act,  to  one  where 
operating  permits  ultimately  assume 
primary  responsibibty  for   . 
implementation  and  enforcement 

The  EPA  is  considering  what  means 
will  aid  in  ensuring  a  smooth  transition 
to  increasingly  general,  and  thus  more 
flexible,  SIP's,  which  may  allow  permits 
rather  than  the  SIFs  to  specify  the 
details  of  how  SIP  limits  and  objectives 
apply  to  subject  sources.  In  particular, 
EPA  will  be  seeking  to  develop 
information  in  the  following  areas: 

(1)  The  most  efficient  ways  of 
implementing  requirements  of  SIP's 
throu^  permits,  such  as  moving  detail 
from  SIFs  to  permits; 

(2)  Flexible  ways  for  sources  to 
demonstrate  compHance  with 
reasonably  available  control  technology 
(RACT)  Kmits,  such  as  through  the  use 
of  protocols  for  defining  equivalency  or 
through  the  development  of  equivalency 
determinations  in  the  permitting  process 
(as  discussed  below);  and 


(3)  Expanded  use  of  emissions  trading 
and  marketable  permits  to  achieve  SIP 
objectives  as  well  as  providing  a  stable 
accountable  mechanism  for  tracking  and 
enforcing  emissions  reductions  at  a 
source. 

EP.A  will  be  adopting  provisions  to 
facilitate  the  movement  lowai-d  more 
flexible  SIP's  in  its  final  rules  to 
implement  title  V,  EPA  plans  to  include 
provisions  which  specify  that  no  permit 
revision  is  required  for  emission  trades 
through  economic  incentives  or 
marketable  permit  programs,  provided 
that  the  permit  contains  a  means  or 
process  for  implementing  the  program. 
Thus,  a  SIP  containing  a  genenc  trading 
rule  and  a  rpplicable  procedure  for 
implementing  the  rule  through  a  permit 
may  allow  trading  to  occur  without  a 
permit  revision,  provided  the  permit 
contains  the  replicable  procedure.  This 
is  similar  to  the  way  in  which  permits 
allow  sources  to  shift  among  alternate 
scenarios  that  were  initially  provided 
for  in  the  permit.  It  States  choose  to 
implement  trading  in  this  matter,  the 
provisions  of  the  permit  allowing  the 
trades  must  incorporate  all  of  the 
procedural  protections  contained  in  the 
underiying  SIP. 

States  may  also  elect  to  develop  SIFs 
that  set  forth  trading  and  compliance 
provisions  that  sources  could  use  to 
comply  with  SIP  limits.  The  SIP  would 
have  to  include  compliance 
requirements  and  procedures  for  the 
trade  which  are  sufficiently  specific  to 
demonstrate  compliance.  Such 
provisions  can  prove  useful  to  sources  in 
cases  where  permits  do  not  already 
provide  for  emission  trades. 

(a)  Increasing  flexibility  in  SIP's 
through  permits.  In  addition,  a  State 
may  choose  to  adopt  a  SIP  provision 
that  would  authorize  sources  to  meet 
either  the  SIP  limit  nr  an  equivalent  limit 
to  be  formulated  in  the  permit  system. 
The  permit  must  contain  the  equivalency 
determination,  as  well  as  provisions  that 
assure  that  the  resulting  emission  limit 
is  quantifiable,  accountable, 
enforceable,  and,  based  upon  replicable 
procedures,  is  equivalent  to  the  SIP 
limit.  Consistent  with  these 
requirements.  States  may  do  so  for  all 
appropriate  SEP  requirements  or  only  for 
specific  requirements  for  which  the 
State  determines  equivalency 
determinations  are  appropriate.  The 
determination  of  what  constitutes  an 
equivalent  limit  could  take  place  either 
during  the  permit  issuance,  or  renewal 
process,  or  as  a  result  of  the  significant 
permit  modification  procedures.  The 
State  retains  discretion,  subject  to  EPA 
veto,  to  decide  if  an  alternative  emission 
limit  is  justified  in  any  particular  case. 
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(b)  Developing  more  RACT protocols 
In  the  title  V  preamble,  the  EPA  said 
that  it  would  develop  more  flexible 
ways  for  sources  to  demonstrate 
compliance  with  RACT  limits.  One  way 
is  to  use  protocols  defining  equivalent 
means  of  compliance.  For  example,  m 
1980  EPA  released  the  "Can  Coating 
Policy,"  which  allows  cross-line 
averaging  for  can  coating  facilities  and 
provides  the  calculation  technique  for 
doing  so. 

The  EPA  IS  undertaking  a  study  to 
determine  the  extent  to  which  multi-day 
and  cross-line  averaging  can  be  used  to 
provide  specific  industries  more 
flexibility  in  meeting  their  VOC  RACT 
requirements.  This  project  is  focusing  on 
the  graphic  arts  and  aerospace 
industries.  For  this  study,  EPA  is  taking 
the  following  steps; 

(i)  Survey  the  can  coating  industry  to 
determine  how  the  protocol  has  been 
functioning  and  to  collect  data  on  daily 
and  monthly  emissions,  coating  usage 
end  V'OC  content.  These  data  will  be 
used  to  determine  whether  there  is  a 
good  and  stable  correlation  between 
daily  and  monthly  emissions  rates  and 
between  cross-line  and  line-by-line 
emissions. 

(ii)  Survey  aerospace  and  graphic  arts 
sources  to  collect  emissions  data, 
coating  usage  and  VOC  content  on  a 
daily  basis.  These  data  also  will  be 
analyzed  to  determine  the  variability  of 
emissions  from  day  to  day  and  line  to 
line. 

(iii)  Based  on  the  above  information, 
EP.'^  will  determine  the  appropriateness 
of  developing  procedures  for  time- 
averaging  and  hne-by-line  compliance 
for  the  graphic  arts  and  aerospace 
industries  and  issue  these  procedures  as 
appropriate. 

When  EPA  completes  this  process,  it 
will  then  assess  whether  it  is  feasible 
and  desirable  to  develop  procedures  for 
other  source  categories  for  which  such 
procedures  may  be  appropriate. 

(c)  Exploring  marketable  permits/ 
allowance  trading.  The  EPA  fully 
expects  that  the  use  of  emissions  trading 
and  economic  incentives  such  as 
marketable  permits  or  allowance  trading 
will  increase  as  the  Act  is  implemented. 
In  addition.  EPA  is  committed  to 
exploring  ways  to  reduce  the  cost  or 
burden  to  industry  through  the  use  of 
innovative  measures  that  use  the 
marketplace  to  reduce  costs.  And.  as 
mentioned  in  its  title  V  preamble,  the 
EPA  wants  to  find  ways  to  achieve  the 
goals  of  the  Act  without  requiring  time- 
consuming  SIP  revisions  for  every 
change  at  a  source. 

One  way  to  minimize  SIP  revisions  is 
through  the  use  of  replicable  SIP 
procedures  that  are  implemented  by  the 
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permit.  As  long  as  the  terms  of  the 
permit  complied  with  the  SIP  rule, 
changes  to  the  permit  could  be  made 
without  a  SIP  revision.  The  proposed 
title  V  regulation,  for  example,  would 
not  require  a  permit  change  for  emission 
trades  authorized  under  the  Act  if  such 
changes  were  implemented  consistently 
with  the  replicable  procedure  specified 
m  the  SIP, 

The  EPA  believes  that  the  same 
principles  discussed  previously  also 
should  apply  to  measures  such  as 
marketable  permits,  emission  trades  and 
allowances.  In  addition,  the  principles  of 
surplus  and  consistency  with  the  SIP 
should  also  apply  to  any  trading 
program.  For  example,  replicabiUty  must 
always  be  honored  to  assure  that 
consistent  and  predictable  benefits  are 
derived  from  a  marketable  permits 
program.  Also,  the  principle  that 
baseline  emissions  and  measures  should 
be  quantifiable  is  particularly  important 
when  applied  to  the  level  of  emission 
trading  that  might  occur  in  a  large  ozone 
nonattainment  area. 

The  EPA  does  not  believe  that  it  has 
enough  information  at  this  time  to  fully 
resolve  all  of  the  practical  questions 
mentioned  above  or  in  the  title  V 
preamble  regarding  marketable  permits, 
trading,  and  allowances.  The  EPA 
believes  that,  in  resolving  such 
questions  it  should  apply  the  same 
principles  mentioned  above,  namely, 
that  such  measures  should  be 
quantifiable,  accountable,  enforceable 
and  implemented  according  to 
replicable  procedures. 

B.  Tribal  Implementation  Plans 

Section  107  of  the  1990  CAAA  adds 
several  provisions  to  the  statute  that 
create  the  first  express  authority  for 
EPA  to  treat  Indian  tribes  as  States  for 
certain  Act  purposes.  Section  107  also 
allows  a  tribe  that  qualifies  for 
treatment  as  a  State  to  develop  and 
submit  to  EPA  a  tribal  implementation 
plan  (TIP)  for  implementation  of  the 
N.AAQS  on  tribal  lands  (see  Act 
sections  llO(o)  and  301(d)).  Under 
section  301(d)(2),  EPA  is  required  to 
promulgate  regulations  by  May  15, 1992 
for  treating  of  tribes  as  Stales.  Section 
301(d)(3)  states  that  EPA  may 
prom^ulgate  regulations  setting  forth  the 
elements  of  TIP's  and  procedures  for 
EP.^'k  action  on  them.  In  addition,  section 
301(d)(4)  states  that  where  EPA 
determines  that  treatment  of  Indian 
tribes  as  identical  to  States  is  not 
appropriate,  the  Agency  may  by 
regulation  provide  other  means  by 
which  EPA  will  directly  administer 
these  provisions.  In  the  preambles  to  the 
proposed  and  final  rules,  EPA  will 
discuss  other  issues  relating  to 


implementation  of  the  Act  on  tribal 
lands. 

C.  Section  1"'9H  Require  me !■;!■•, 

A  new  section  179B.  International 
Border  Areas,  was  added  to  the  statute. 
This  section  applies  to  nonattainment 
areas  that  are  affected  by  emissions 
emanating  from  outside  the  United 
States.  This  section  requires  EPA  to 
approve  a  SIP  if:  The  SIP  or  SIP  revision 
meets  all  of  the  requirements  applicable 
to  it  under  the  Act,  other  than  a 
requirement  that  it  demonstrate 
attainment  and  maintenance  of  the 
relevant  NAAQS  by  the  applicable 
attainment  date;  and  the  affected  State 
establishes  to  EPA's  satisfaction,  that 
the  SIP  or  revision  would  be  adequate  to 
attain  and  maintain  the  relevant 
NAAQS  by  the  applicable  attainment 
date  but  for  emissions  emanating  from 
outside  the  United  States.  Further,  any 
State  that  establishes  to  the  satisfaction 
of  EPA — with  respect  to  an  ozone,  CO, 
or  PM-10  nonattainment  area  in  such  a 
State — that  the  State  would  have 
attained  the  relevant  NAAQS  but  for 
emissions  emanating  from  outside  the 
United  States,  shall  not  be  subject  to  the 
following  provisions:  extension  of  the 
ozone  attainment  dates  pursuant  to 
section  181(a)(5).  the  fee  provisions  of 
section  185.  and  the  bump-up  provisions 
for  failure  to  attain  for  ozone  (section 
181(b)(2),*'  CO  (section  186(b)(2),  and/ 
or  PM-10  (section  188(b)(2)  NAAQS.*^ 


*'  Note  that  ths  itatute  contained  an  erroneous 
reference  to  section  18:(a)(2)  instead  of  181(b)(2). 

*'  As  noted,  section  179B(d)  stales  that  PM-10 
areas  demonstrating  attainment  of  the  standards 
but  for  emissions  emanating  from  outside  the  United 
States  shall  not  be  subject  to  section  188(b)(2) 
(reclassification  for  failure  to  attain).  By  analogy  to 
this  provision  and  applying  canons  of  statutory 
construction.  EPA  will  not  reclassify  before  the 
applicable  attainment  date  areas  wlich  can 
demonstrate  attainment  of  the  PM-10  standards  but 
for  emissions  emanating  from  outside  the  United 
States.  See  section  188(b)(1).  First.  EPA  believes 
section  179(Bj(d)  evinces  a  general  congressional 
intent  not  to  penalize  areas  where  emissions 
emanating  from  outside  the  country  are  the  but  for 
cause  of  the  f^-10  attainment  problems.  Further,  if 
EPA  were  to  reclassify  such  areas  before  the 
applicable  attainment  date.  EPA.  in  effect,  would  be 
reading  section  179(B)(d)  out  of  the  statute. 
Specifically,  if  EPA  proceeded  to  reclassify  before 
the  applicable  attainment  date  those  areas 
qualifying  for  treatment  under  section  179(B).  an 
area  would  never  be  subject  to  the  provision  in 
section  179(B)(d)  which  prohibits  EPA  from 
reclassifying  such  areas  after  the  applicable 
attainment  date  Canons  of  statutory  construction 
counsel  against  interpreting  the  law  such  that 
language  is  rendered  mere  surplusage  f-inally.  note 
that  secUon  179(B)(dj  contains  a  clearly  erroneous 
reference  to  carbon  monoxide  instead  of  PM-10  and 
that  this  section  contains  other  errors  See.  e.g.. 
section  179(B)(c)  reference  to  section  18e(b){9). 
which  does  not  exist. 
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In  demonstrating  that  a::  area  could 
attain  the  relevant  NAAQS  but  tor 
emissions  emanating  from  outside  the 
United  States,  approved  EPA  modeling 
techniques  should  be  used  whenever 
possible.  An  emission  inventory 
mcorporating  vehicle  emissions 
occurring  in  the  United  States  generated 
from  vehicles  registered  in  the  adjacent 
foreign  country  must  be  completed  by 
the  State  before  modeling  in  the  United 
States'  side  only  and  attempting  to 
demonstrate  attainment  The  EPA 
recognizes  that  adequate  data  may  not 
be  available  in  areas  outside  the  United 
States.  Therefore,  modeling  (consistent 
with  EPA's  "Guidance  on  Air  Quality 
Models,  Revised")  may  not  be  possible 
in  all  cases.  Because  very  few  areas  are 
I'kp'v  to  be  affected  by  this  provision, 
F  r A  will  determine  on  a  case-by-case 
5,i  -  s  vv>i^'*>'P'-  >he  State  has 
Sd'  sfa.:*  ):■  y  -nade  the  required 
dr  -^onoiration.  The  State  is  encouraged 
to  cc-^s'jh  wi*h  'hf^  EPA  Regional  Office 
in  ilev'^ioDirv,;  i--,  alternate 
de~i<!r.s*r:-:*i  !n  ■^i-  '^  ■■■■..'.?   V1f'"^c<?s  that 
the  S"  .•>"  Ti.iv  -A -I"'  ■  _;  cl  :^s:.!^"■  mclude: 
using  ozjine  ;>c  5ode«  that  do  not  involve 
intemai:ori,u  ■ran<;po!i  of  emissior.s  for 


modeling  (see  guidance  document 
entitled  "Criteria  for  Assessing  Role  of 
Transported  Ozone/Precursors  in  Ozone 
Nonattainment  Areas"),  running  the 
model  with  boundary  conditions  that 
reflect  general  background 
concentrations  on  the  U.S.  side, 
analyzing  monitoring  data  if  a  dense 
network  has  been  established,  and  using 
receptor  modeling  for  PM-10.  States 
should  confer  with  the  appropriate  EPA 
Regional  Office  to  establish  appropriate 
technical  requirements  for  these 
analyses. 

VI.  Other  RequireaMiiis 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA  is 
required  to  judge  whether  an  action  is 
"major"  and.  therefore,  subject  to  the 
requirement  of  a  regulatory  impact 
analysis.  The  Agency  has  determined 
that  this  action  is  exempt  from 
classification  as  "major"  because  it  is  a 
compilation  of  interpretive  rule  and 
general  statements  of  policy  as  definf  li 
in  the  Adminstrative  Procedures  Act 
(APA).  Nevertheless,  this  notice  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  lot  review. 


A  ciipy  of  ibe  draft  notice  as 
su':n:.t'f'd  to  0MI3.  any  documents 
accompanyiniJ  the  draft,  any  written 
comments  received  from  other  agencies 
(including  OMB).  and  any  written 
responses  to  these  comments  h.ive  been 
included  in  the  Docket, 

B.  RpQulatorv  FleyfbHity  Act 

V.  aer.e'.rT  the  .Agency  is  requi'ed  by 
section  55,3  of  the  .APA  or  any  other  law 
to  publish  genera!  notice  and  proposed 
rulemaking  for  any  proposed  rule,  the 
Agency  shall  propose  and  r.iake 
available  for  public  comrr.,'nt  an  inlidi 
regulatory  flexibility  analysis 

The  regulatory  flexibuitv 
requirements  do  not  apply  for  'he 
General  Preamble  because  it  i"  not  a 
r'''a'Jii'ory,'  action  m  the  context  of  the 
.\?\  or  the  Regulatory  Flexibility  Art 

Sole:  .'\ppcncicc8  \  tt'j'ough  E  wul  b*" 


published  :n  H  s^bseuuer/  Federal  Register 

D-.'"d   March  r*  r3*J2. 
VViliiam  K  Reiiiy. 
Adnuxi^^tr-jtKjr 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Parts  350,  355,  and  396 

IFHWA  Docket  Nos.  MC-91-7.  MC-91-15 
andlVIC-92-171 


BIN  2125-AC90 


I 


Motor  earner  Safety  Assistance 
Program 

agency:  Federal  Highway 
Adrr^ir.istration  (FHVt'A),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM).  


summary:  Thi3  notice  proposes 
revisions  to  the  Motor  Carrier  Safety 
Assistance  Program  (MCSAP)  which  has 
been  reauthorized  through  FY  1997 
pursuant  to  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991. 
The  MCSAP  provides  financial 
assistance  to  States  to  enforce  the 
Federal  Motor  Carrier  Safety  and 
Hazardous  Materials  Regulations  or 
compatible  State  regulations  pertaining 
to  commercial  motor  vehicle  safety.  The 
reauthorizing  legislation  contains  a 
r.  jmber  of  provisions  which  must  be 
incorporated  into  the  program  before  the 
fiscal  year  1993.  The  program  for  FY 
1992  remains  substantially  unchanged. 
and  the  existing  regulations  at  49  CPU 
pjrt  350  continue  to  govern  until  a  final 
rule  IS  issued.  The  revisions  proposed 
herein,  if  promulgated,  will  shape  the 
program  for  the  following  five  fiscal 
years,  and  comments  are  sought  with 
respect  to  those  revisions,  particularly 
those  aspects  of  the  proposal  where 
there  is  some  room  for  flexibility. 

This  proposal  also  incorporates  into 
part  350  a  requirement  from  the  Motor 
Carrier  Safety  Act  of  1990  that 
violations  found  during  inspections 
funded  under  MCSAP  be  corrected  and 
that  States  participating  in  the  MCSAP 
adopt  a  verification  program  to  ensure 
that  commercial  motor  vehicles  and 
operators  thereof  found  in  violation  of 
safety  requirements  have  subsequently 
been  brought  into  compliance.  Finally, 
this  notice  proposes  the  addition  of  a 
new  part  355  which  will  implement  the 
recommendations  of  the  Commercial 
Motor  Vehicle  Safety  Regulatory  Review 
Panel  intended  to  carry  out  the 
objectives  of  the  Motor  Carrier  Safety 
Act  of  1984  with  respect  to  achieving  the 
benefits  of  uniform  enforcement  of 
consistent  commercial  motor  vehicle 
safety  regulations  nationwide. 

These  latter  two  objectives  continue 
rulemaking  actions  that  had  been 
initiated  under  Dockets  No.  MC-91-7 
[RI.N  2125-AClll  and  No.  MC-91-15 


(RIN  2125-AC761.  Those  dockets  are 
now  closed. 

DATES:  Comments  must  be  received  on 
or  before  June  15, 1992. 
ADDRESSES:  Submit  written,  signed 
con.;r,er.ts  to  FKWA  Docket  No.  MC-92- 
17.  room  4232.  HCC-10,  Office  of  the 
Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Commenters 
may,  in  addition  to  submitting  "hard 
copies"  of  their  comments,  submit  a 
floppy  disk  (either  1.2  Mb  or  360Kb 
capacity)  in  a  format  that  is  compatible 
with  popular  word  processing  programs 
such  as  WordPerfect,  WordStar,  or 
MacWord.  The  software  used  should  be 
identified  by  the  commenters  (e.g., 
WordPerfect  5.1).  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m..  e.t..  Monday 
through  Friday,  except  legal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  pns*rard 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Retta  M.  Besse.  Office  of  Motor 
Carrier  Safety  Operations,  (202)  366- 
9579.  or  Mr.  Paul  L  Brennan,  Office  of 
the  Chief  Counsel,  (202)  366-0834, 
Federal  Highway  Administration.  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m.,  e.t.,  Monday  through  Friday, 
except  legal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Motor  Carrier  Safety  Assistance 
Program  (MCSAP)  was  first  authorized 
in  the  Surface  Transportation 
Assistance  Act  of  1982  (STAA)  (sees. 
401-404,  Pub.  L.  97-424.  96  Stat.  2097. 
2154  (49  U.S.C.  app.  2301  et  seq.]),  and 
reauthorized  in  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986  (sec.  12014. 
Pub.  L  99-570. 100  Stat.  3207.  3207-186). 
The  original  authorization  contained 
certain  conditions  States  would  have  to 
meet  to  be  eligible  for  financial 
assistance  and  established  fimding." 
levels  beginning  at  $10  million  for  FY 
1984  and  increasing  by  $10  million  each 
year  until  the  maximum  of  $50  million 
was  reached  in  the  final  year  of  FY  1988 
On  August  31, 1983.  the  FHWA 
published  an  interim  final  rule  with 
request  for  comments  establishing  the 
MCSAP  in  49  CFR  part  350  (48  FR 
39455).  With  a  few  minor  amendments. 
the  regulations  were  published  in  final 
form  in  the  Federal  Register  of 
September  27. 1984  (49  FR  38134).  and 
have  not  been  amended  since. 

The  reauthorizing  legislation  in  1986 
added  contract  authority  to  the  grant 
program,  extended  availability  of  funds 


for  obligation  three  years  beyond  the 
year  of  appropriation,  and  increased  the 
"fiindmg  levels  to  $50  million  per  year  in 
FYs  1987  and  1988,  and  to  $60  miUior 
per  year  in  FY's  1989  through  1991. 

Although  not  required  by  legislation, 
the  regulations  in  part  350  provided  an 
allocation  formula  for  the  distribution  of 
the  MCSAP  funds  to  the  various  States. 
Recognizing  that  few  States  had  existing 
motor  earner  safety  programs  and  hence 
most  States  would  be  unable  to  meet  the 
conditions  for  financial  assistance,  the 
regulations  established  two  types  of 
grants.  Small  development  grants  in 
fixed  amounts  were  made  available  to 
assist  States  in  reaching  minimum 
eligibility  requirements  for  the  receipt  of 
funds  to  reimburse  them  for  actual 
enforcement  activities.  Implementation 
grants  were  available  by  allocation 
form,ula  to  those  States  that  were  able  to 
meet  the  funding  conditions  to 
reimburse  them  for  the  Federal  share  (80 
percent)  of  the  cost  of  eligible 
enforcement  activities.  The  operative 
document,  which  provides  the  basis  for 
a  grant  agreement,  is  a  State 
Enforcement  Plan  (SEP)  describing  what 
activities  the  State  proposes  to 
undertake  in  the  succeeding  fiscal  year 
for  the  amount  requested  in  the  grant 
application. 

In  the  Motor  Carrier  Safety  Act  of 
1984  (the  1984  Act)  (49  U.S.C.  app.  2501 
et  s«-q].  Congress  clearly  embarked 
upon  a  plan  to  establish  the 
preeminence  of  Federal  regulation  in  the 
area  of  commercial  motor  vehicle  safety. 
The  1984  Act  first  required  the  Secretary 
of  Transportation  to  issue  or  reissue 
regulations  pertaining  to  commercial 
m.otor  vehicle  safety.  That  was 
accomplished  by  the  republication,  with 
some  minor  revisions,  of  the  Federal 
NIotor  Carrier  Safety  Regulations,  49 
CFR  parts  390  through  396.  under  both 
the  preexisting  authontv  in  49  U.S.C. 
3102  and  the  1984  Act  (53  FR  18058,  May 
19,  1988). 

Next,  the  1984  Act  created  a 
Commercial  Motor  Vehicle  Safety 
Regulatory  Review  Panel  (Safety  Pane!) 
comprised  of  the  Secretary  or  his 
delegate  as  chairman  and  14  members, 
seven  representing  the  interests  of  State 
and  local  regulatory  agencies  and  the 
other  seven  representing  the  interests  of 
business,  consumer,  labor  and  safety 
advocates.  The  mission  of  the  Safety 
Panel  was  to  assist  the  Secretary  in  the 
required  review  of  existing  State  laws 
and  regulations  affecting  commercial 
motor  vehicle  safety  to  determine  their 
consistency  with  the  Federal 
regulations.  The  Safety  Pane! 
accomplished  its  mission  with  the 
publication  of  its  report,  '•Achieving 
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Compatibility  of  State  and  Federal 
Safety  Requirements,"  in  August  1990, 
The  report  found  incompatible  safety 
laws  and  regulations  in  15  States  and 
the  District  of  Columbia,  and 
re;  ommended  that  the\  not  continue  to 
be  enforced  after  July  1.  1992. 

The  Safety  Panel  also  recommended 
that  the  FHWA  establish  procedures  for 
the  continual  review  and  analysis  of  the 
compatibility  of  Stale  safety  laws  and 
regulcjtions  with  the  Federal 
requirements.  Acting  on  these 
recommendations,  the  FflWA  published 
a  notice  of  proposed  nilemaking  on 
February  22,  1991  (36  FR  7319),  which 
proposed  to  incorporate  an  annual 
review  process  into  the  States'  required 
submissions  for  MCSAP  eligibility. 

Lastly,  the  1984  .^ct  aulhorized'the 
Secretary  to  preempt  State  laws  and 
regulations  affecting  commercial  m.otor 
vehicle  safety  which  were  found  to  be 
inconsistent  with  Federal  laws  and 
regulations.  Such  finding  would  have  the 
effect  of  rendering  the  inconsistent 
provisions  unenforceable,  but  the  law 
was  silent  as  to  the  means  by  which 
States  could  be  compelled  or  induced  to 
enforce  the  Federal  safety  rules  or  such 
State  rules  as  were  determined  to  be 
compatible.  The  MCS.AP  is  the  obvious 
means  by  which  this  void  can  be  filled. 

New  Legislation 

The  Intermodal  Surface 
Transportation  Efficiencv  Act  of  1991 
(ISTEA)  (Pub.  L  102-240"  105  Stat.  1914) 
was  signed  into  law  on  December  18. 
1991.  Tiile  IV  of  that  Act  is  the  Motor 
Carrier  Act  of  1991  (MCA  of  1991). 
section  4002  of  which  reauthorizes 
MCS.AP  at  gradually  increasing  funding 
levels  through  FY  1997.  The  new 
legislation  adds  several  conditions  for 
eligibility  for  participation  in  MCS.\p 
provides  MCSAP  funds  to  encourage  the 
States  to  include  certain  related 
enforcement  activities  in  their 
enforcement  program.s;  and  changes  the 
maintenance  of  effort  requirement.  The 
average  expenditure  by  a  State  on 
fundable  activities  over  the  three  fiscal 
years  preceding  enactment,  exclusive  of 
Federal  funds  and  State  funds  used  to 
match  Federal  funds,  becomes  the  basis 
on  which  the  level  of  effort  is  to  be 
maintained  in  the  year  of  the  grant. 

The  new  legislation  also  allows  for  in- 
kind  contributions  by  States  to  be 
counted  toward  their  matching  shares; 
increases  the  availability  of  allocated 
funds  for  expenditure  by  the  State  to  the 
\Tar  of  allocation  plus  one  year; 
specifically  authorizes  discretionary 
reallocation  of  unoblieated  funds: 
provides  for  an  administrative 
takedown  of  up  to  1.25  percent,  and 
earmarks  75  percent  of  that  takedown 


for  nonfederal  training:  and  requires 
minimum  funding  levels  for  certain 
specified  programs.  Finally,  the  Mi!',S.\ 
of  1991  mandates  the  development 
within  six  months  of  an  "improved" 
formula  and  process  for  allocation  of  the 
funds,  and  within  nine  months,  the 
issuance  of  regulations  specifying 
"guidelines  and  standards  for  ensuring 
compatibility  of  intrastate  commercial 
motor  vehicle  safety  laws  and 
regulations  with  the  Federal  motor 
carrier  safety  regulations." 

The  Proposal 

The  purposes  of  this  proposal  are:  (1) 
To  accommodate  all  of  the  revisions  to 
the  MCSAP  required  by  the  1991 
legislation  m  one  rulemaking  by 
amending  49  CFR  part  350  accordingly; 
[2]  to  incorporate  the  requirements  of 
the  Motor  Carrier  Safety  Act  of  1990 
(sec.  15,  Pub.  L  101-500, 104  Stat.  1218) 
with  respect  to  verification  of  correction 
of  out-cf-service  conditions  with  new 
prescriptions  in  the  1991  legislation;  and 
(3)  to  implement  the  Safety  Panel 
recommendations.  These  purposes  are 
intended  to  be  accomplished  in  one 
omnibus  rulemaking  action  covering  the 
MCSAP  in  part  350  and  preemption 
determinations  in  part  355. 

Because  so  much  of  the  existing  rule  is 
being  affected  by  the  new  legislation, 
the  FHWA  is  publishing  a  revised  part 
350  in  its  entirety,  rather  than  piecemeal 
insertions,  deletions  and  revisions,  for 
the  ease  of  the  reader. 

1  MCSAP  Conditions 

A.  Authority  and  Reciprocity 

Section  4002(a)(1)  of  the  ISTEA 
amends  the  existing  condition  of 
MCSAP  (49  U.S.C.  2302(b)(1)(d))  with 
respect  to  a  State's  right  of  entry  and 
inspection  authority  by  making  it 
commensurate  with  its  ability  to  carry 
out  the  State  Enforcement  Plan  (SEP) 
rather  than  its  authority  to  enforce  the 
compatible  State  rules,  regulations, 
standards  and  orders.  This  makes  the 
condition  more  relevant  in  that  the  State 
agency  responsible  for  conducting  the 
enforcemient  activities  projected  in  the 
State's  SEP  must  have  sufficient 
authority  to  do  those  tasks  effectively. 

Section  4002(a)(1)  also  adds  a 
reciprocity  requirement  to  the  extent 
that  States  receiving  MCSAP  funds  must 
recognize  and  accept  inspections 
conducted  in  other  jurisdictions 
pursuant  to  the  North  American  Uniform 
Driver/Vehicle  Inspection  Standards 
(NAUD/VIS)  (formeriy  known  as  the 
North  Amencan  Inspection  Standard). 
This  has  always  been  the  intent  of  the 
MCSAP  roadside  inspection  program, 
and  d.ite-coded  stickers  approved  by  the 


Commercial  Vehicle  Safety  Alliance 
(CVSA)  are  generally  accepted  as 
evidence  that  a  NAUD/VIS  inspection 
has  been  performed  within  the  time 
period  indicated  on  the  sticker 
(generally,  three  months).  The  mere 
presence  of  a  sticker  is  not  intended  to 
immunize  the  vehicle  or  the  driver  from 
inspection,  but  the  proposal  would 
require  that  the  sticker  be  accepted  as 
evidence  that  the  periodic  inspection 
requirement  of  49  CPU  part  396  (or 
equivalent  State  regulation)  has  been 
met  during  the  effective  period  of  the 
inspection  sticker,  and  that  trucks  with 
valid  stickers  should  be  given  low 
priority  during  roadside  inspections.  The 
proposed  regulation  incorporates  these 
changes  in  S  350.11(g). 

B.  Program  Effectiveness 

Section  4002(a)(4)  of  the  ISTEA  adds 
seven  paragraphs  to  section  402(b)(1)  of 
the  STAA  (49  U.S.C.  app.  2302(b)(1)) 
ensuring  that  the  SEP's  will  contribute  to 
the  overall  effectiveness  of  MCSAP  by 
providing  for  certain  conditions  in  the 
plan.  Some  of  these  conditions  are 
already  incorporated  in  varying  degrees. 
It  should  be  noted  that  some  of  the  new 
conditions  are  mandatory,  while  some 
are  optional,  and  still  others  are  to  be 
promoted  without  references  to 
resources.  While  it  is  FHWA's  intention 
to  require  addressing  these  conditions  in 
the  annual  SEP's.  comments  are 
requested,  particularly  from  State  and 
local  enforcement  officials,  on  the 
receptivity  of  such  initiatives  and  the 
relative  readiness  of  their  agencies  to 
undertake  the  necessary  improvements 
to  accommodate  these  activities. 

In  49  U.S.C.  app.  2302(b)(1):  1.  New 
paragraph  (H)  requires  that  if  the  State 
opts  to  use  its  MCSAP  funds  for  newly 
eligible  program  activities  described 
below  (size  and  weight  enforcement, 
drug  interdiction,  and  traffic 
enforcement),  the  State  must  ensure  that 
the  basic  commercial  motor  vehicle 
safety  program  is  not  diminished. 
Proposed  §  350.11(1)  contains  this 
requirement.  (See  discussion  below  on 
optional  programs.) 

2.  New  paragraph  (I)  provides  that  the 
SEP  must  ensure  that  fines  imposed  and 
collected  by  the  State  for  violations  of 
commercial  motor  vehicle  safety 
regulations  be  reasonable  and 
appropriate  and  that  the  State  will  seek 
to  implement  into  law  and  practice  the 
recommended  fine  schedule  published 
by  the  CVSA.  To  implement  this 
provision  proposed  §  350.11  (m)  requires 
this  assurance.  If  State  Hnes  are  not 
closely  in  line  with  the  recommended 
fine  schedule  published  by  the  CVSA. 
the  SEP  will  be  called  into  question,  and 
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it  couid  be  grounds  for  disapproval.  The 
FHWA  will  also  continue  to  work  with 
the  CVSA  in  its  efforts  to  review 
periodically  its  schedule  so  that  if  is 
maintained  as  an  effective  means  to 
promote  compliance  with  the  safety 
regulations  and  to  deter  violations. 

3.  New  paragraph  []]  requires  that  the 
SEP  be  coordinated  with  the  State 
Highway  Safety  Plan  developed  under 
section  402  of  title  23.  United  States 
Code.  Proposed  §  350.13(b)(5)  requires 
the  State  to  ensure  this  coordination, 
which  would  generally  be  done  through 
the  States'  highway  safety 
representatives  or  their  equivalent 

4.  New  paragraph  (K)  requires 
assurances  to  be  provided  in  the  SEP's 
of  the  48  contiguous  States  that 
participation  in  SAFETYNTT  be 
achieved  by  January  1, 1994.  Proposed 
S  350.11(n)  therefore  provides  for 
participation  in  SAFETYNET  by  January 
1.  1994.  As  SAFETYNET  is  continuing  to 
be  developed  and  expanded,  the  extent 
of  the  required  participation  will  be 
determined  by  the  FHWA  based  on  the 
minimum  data  needs  from  each  State  to 
support  a  comprehensive  and  effective 
safety  compliance  and  enforcement 
prograrr, 

SAFETY  NET  is  an  information  system 
which  supports  the  MCSAP  compliance 
and  enforcement  policies,  as  well  as  the 
direct  Federal  compliance  and 
enforcement  program.  The  system  is 
used  to  identify  motor  carriers  and 
compile  information  about  their  safety 
compliance  histories.  The  States  enter 
data  on  vehicles  and  drivers  inspected 
under  MCSAP  grants,  as  well  as 
commercial  motor  vehicle  accidents 
occurring  within  their  jurisdictions.  The 
system  is  then  used  to  plan  compliance 
efforts  with  respect  to  those  carriers  that 
evidence  safety  problems. 

5.  New  paragraph  (L)  provides  that  the 
State  must  give  assurances  in  the  SEP 
that  it  will  emphasize  and  improve 
enforcement  of  State  and  local  traffic 
safety  laws  and  regulations  pertaining 
to  commercial  motor  vehicle  safety. 
Proposed  §  350.11  (o)  will  reflect  this 
requirement.  The  States  are  encouraged 
to  use  MCSAP  funds  for  traffic  safety 
enforcement  related  to  commercial 
motor  vehicles,  provided  there  is  no 
diminution  in  the  effectiveness  of  their 
ex  s'  -5  MCSAP  efforts. 

6  New  paragraph  (M)  requires  the 
SEP  to  include  assurances  that  the  State 
will  promote  activities:  a.  To  enforce 
restrictions  on  the  use  of  alcohol  and 
dpjgs  by  commercial  motor  vehicle 
operators  that  would  remove  abusers 
from  the  highways,  specifically  through 
ready  access  to  detection  and  measuring 
equipment.  The  FWHA  is  currently 
s'udying  the  feasibility  of  roadside 


testing  for  alcohol  and  drug  use  by  track 
drivers,  and  will  shortly  be  proposing 
regulations  to  implement  the  drug  and 
alcohol  testing  requirements  of  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  (title  V  of  Pub.  L 
102-143. 105  Stat.  952  (49  U.S.C.  app. 
2717)).  It  is  hoped  that  the  overall  drug 
and  alcohol  testing  program  for 
commercial  motor  vehicle  operators  will 
eventually  include  a  random  roadside 
element,  and  the  FHWA  will  be  seeking 
the  cooperation  of  the  States  in  this 
effort.  In  the  meantime,  the  proposed 
regulation  will  call  for  the  necessary 
assurances  required  by  this  new 
provision. 

b.  To  train  MCSAP  enforcement 
personnel  in  the  recognition  of  drivers 
impaired  by  alcohol  or  drugs.  MCSAP 
funds  are  not  the  only  source  of 
financial  assistance  for  such  training 
activities  and  the  FHWA  encourages 
States  to  make  effective  use  of  other 
funds,  such  as  the  23  U.S.C.  402  funds, 
for  this  purpose. 

c  To  enforce  commercial  motor 
vehicle  licensing  requirements, 
especially  the  Conunercial  Drivers 
License  (CDL).  a  national  requirement 
for  the  operation  of  the  defined 
commercial  motor  vehicles,  effective 
April  1, 1992.  The  FHWA  intends  to  use 
the  resources  of  the  MCSAP  to  verify 
compliance  with  the  CDL  requirements, 
and  this  condition  has  been  included  in 
the  proposed  regulations. 

d.  To  improve  enforcement  of 
hazardous  materials  transportation 
regulations  by  encouraging  more 
inspections  of  shipper  facilities  and 
hazardous  cargo  on  commercial  motor 
vehicles.  The  proposed  regulation 
contains  a  requirement  that  the  SEP 
address  this  inihative. 

Proposed  9  350.13(b)(6)  requires  that 
these  assurances  be  provided  in  the 
SEP, 

7.  New  paragraph  (N)  requires  that  the 
SEP  also  provides  assurances  that  the 
State  will  promote:  a.  Effective 
interdiction  activities  with  respect  to  the 
transportation  of  controlled  substances 
by  commercial  motor  vehicle.  Such 
activities  are  now  eligible  at  the  option 
of  the  State  for  funding  under  the 
expanded  MCSAP,  provided  that  the 
basic  commercial  motor  vehicle  safety 
enforcement  program  is  not  diminished. 
The  FHWA  will  continue  to  work  with 
the  States  in  developing  effective 
interdiction  activities  to  the  extent  they 
are  consistent  with  the  objectives  of  the 
motor  carrier  safety  program,  and  the 
appropriate  assurances  are  required  in 
the  proposed  rule. 

b.  Effective  use  of  local  resources  in 
the  enforcement  of  commercial  motor 
vehicle  safety  and  hazardous  materials 


transportation  regulations.  While 
provision  for  such  assurances  is 
included  in  the  proposed  rule,  the 
FHWA  is  interested  in  comments  from 
State  and  local  agency  officials 
regarding  the  feasibility  of  integrating 
local  enforcement  activities.  We  are 
particularly  interested  in  how  these 
efforts  might  be  coordinated  "under  the 
supervision  and  direction  of  the  State 
motor  vehicle  safety  agency  " 

These  assurances  are  also  required  by 
proposed  §  350.13(b)(6)  to  be  included  in 
the  SEP. 

n.  Maintenance  of  Effort 

Section  4002(bj  of  the  ISTE.-X  amends 
the  maintenance  of  effort  requirement 
originally  provided  in  the  STAA  of  1982 
by  changing  the  base  period  for 
measuring  level  of  effort  from  the 
average  of  the  two  full  fiscal  years 
preceding  enactment  of  the  STAA  to  the 
average  of  the  three  full  fiscal  years 
preceding  enactment  of  the  ISTE.\.  This 
change  could  have  a  significant  impact 
on  participating  States  as  the  level  of 
expenditures  in  the  most  recent  period  is 
likely  to  be  considerably  higher  than 
that  of  the  earlier  period.  The  new 
provision  makes  it  clear  that  the  States 
need  not  count  any  Federal  funds  or 
State  funds  used  to  ma'rh  Federal  funds, 
but  continues  to  require  the  aggreaation 
of  expenditures  by  the  State  and  its 
political  subdivisions.  The  amended 
subsection  now  also  requires  the 
counting  of  expenditures  for 
enforcement  of  commercial  motor 
vehicle  size  and  v-eight  limitations,  for 
drug  interdiction  and  for  enforcement  of 
State  traffic  safety  laws  and  regulations 
as  those  activities  are  described  m 
section  4002(c)  of  the  ISTF>A,  which 
adds  a  new  subsection  (e)  to  section  402 
of  the  STAA. 

The  clear  intent  of  maintenance  of 
effort  provisions  is  that  Federal  funds 
are  made  available  to  supplement  State 
funds  and  not  to  replace  them.  The 
proposed  reeuldtion  carries  out  this 
intent  without  placing  any  undue 
burdens  on  the  States  during  a  time 
when  many  of  them  are  facing  fiscal 
problems  In  calculating  the  aggregate 
expenditures  in  the  base  period.  Spates 
need  only  count  actual  cost.s  of 
programs  in  which  MCSAP  funds  are 
intended  to  participate  in  the  projected 
year 

As  further  discussed  belew.  MCSAP 
funding  is  proposed  to  be  available  for 
three  types  of  grants.  If  a  S'.ite  intends 
to  continue  a  basic  commerc '.:!  motor 
vehicle  inspection  program  with  no 
involvement  of  local  junsdictions  and 
no  optional  enhancements,  it  need  only 
compute  actual  State  expenditures  on 
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commercial  motor  vehicle  and  molor 
carrier  inspectional  activities  over  and 
above  its  cost  in  matching  any  MCS.^P 
grants  and  exclusive  of  any  Federal 
funds  or  State  funds  used  to  finance  ar.y 
federally  sponsored  demonstration  or 
pilot  projects. 

If  a  State  intends  to  use  MCSAP  funds 
for  drug  interdiction  activities  involving 
commercial  motor  vehicles,  it  need  not 
count  any  State  or  local  expenditures 
associated  with  the  federally  sponsored 
Drug  Interdiction  Assistance  Program 
(DI.AP],  Similarly,  if  a  State  opts  to  use 
MCS.^P  funds  for  truck  size  and  weight 
enforcement,  the  eligibility  of  such 
enforcement  activities  is  limited  to 
specific  locations,  and  the  computation 
of  States  base  years  expenditures  on 
such  activities  m.ay  also  be  so  limited. 
The  computation  may  also  exclude  any 
State  funds  used  to  match  Federal 
expenditures  on  such  activities  or  State 
funds  used  to  participate  in  any 
federally  sponsored  joint  activities. 
Finally,  if  a  Slate  opts  to  use  MCSAP 
funds  for  enforcement  of  traffic  laws 
and  regulations  specifically  related  to 
commercial  motor  vehicle  operations, 
for  maintenance  of  effort  purposes,  it 
need  only  count  its  expenditures  in  the 
base  period  on  traffic  enforcement 
activities  that  were  so  specifically 
related. 

The  same  narrow  computation  should 
be  applied  to  expenditures  by  political 
subdivisions,  but  only  when  MCSAP 
funds  are  to  be  used  to  finance  activities 
by  those  political  subdivisions,  or  to 
replace  activities  formerly  performed  by 
those  jurisdictions. 

Alternatively,  for  ease  of  computation, 
a  State  may  tally  all  its  costs  related  to 
activities  currently  eligible  for  MCSAP 
funding,  average  them  over  the  past 
three  fiscal  years,  and  use  that  figure  for 
maintenance  of  effort  purposes. 

III.  Optional  Programs  and  Types  of 
Grants 

A.  Optional  Programs 

Section  4002(c)  of  the  ISTF.A  permits 
the  use  of  MCSAP  funds  for  related 
activities  that  go  beyond  enforcement  of 
Federal  rules,  regulations,  standards. 
and  orders  applicable  to  commercial 
motor  vehicle  safety  and  compatible 
State  rules,  regulations,  standards  and 
orders.  In  the  past.  Federal  funds  were 
made  available  for  pilot  projects  to 
demonstrate  the  effectiveness  of  such 
activities  when  conducted  in  relation  to 
com.mercial  motor  vehicle  safety 
enforcement,  and  this  is  the  first  time 
they  are  eligible  to  be  programmed  into 
the  SEP's  and  eligible  for  participation 
in  MCSAP.  Although  none  of  these 
programs  is  mandatory,  the  requirement 


that  SEP's  address  these  issues  and 
provide  satisfactory  assurances  that 
efforts  will  be  undertaken  to  improve 
these  areas  is  a  strong  indication  that 
Stcjtes  should  give  serious  consideration 
to  expanding  their  commercial  motor 
vehicle  inspection  programs.  Moreover. 
the  ISTEA  directs  an  improved  funding 
allocation  formula  and  process  to 
provide  incentives  to  the  States  for 
"innovative,  successful,  cost-efficient  or 
cost-effective  programs."  particularly  in 
the  areas  of  traffic  safety  enforcement 
when  coupled  with  inspections,  and 
increased  compatibility  of  commercial 
motor  vehicle  and  hazardous  materials 
regulations.  Consequently,  MCSAP 
funds  may  be  used  at  the  same 
participating  ratio  for  the  following  three 
program  activities  only  when  they  are 
carried  out  in  conjunction  with  an 
appropriate  type  of  inspection  of  the 
commercial  motor  vehicle  and  driver  for 
enforcement  of  State  or  Federal 
commercial  motor  vehicle  safety 
regulations: 

1.  Size  and  Weight  Limitations 

Eligible  activities  in  the  area  of  truck 
size  and  weight  limitation  enforcement 
are  relatively  restricted.  MCS.AP  funds 
may  be  used  for  enforcement  activities 
at  locations  other  than  fixed  weighing 
facilities.  Therefore,  State  weighing 
operations  using  portable  scales  in 
conjunction  witli  roadside  vehicle  and 
driver  safety  inspections  are  eligible  for 
MCS.\P  funding,  but  must  be  included  in 
the  SEP 

The  statute  also  mentions  weight 
enforcement  activities  at  specific 
geographical  locations  where  the  weight 
of  the  vehicle  can  significantly  affect  the 
safe  operation  of  the  vehicle  (such  as 
steep  grades  or  mountainous  terrain),  or 
at  seaports  where  intermodal  shipping 
containers  enter  and  exit  the  United 
States.  Weight  enforcement  activities  at 
these  locations  would,  of  course,  also  be 
eligible  for  MCSAP  funding  if  performed 
in  conjunction  with  commercial  motor 
vehicle  and  driver  safety  inspections. 
Such  weight  enforcement  activities  may 
be  conducted  at  fixed  weighing  facilities 
if  such  faculties  are  appropriately 
ii.icated 

2.  Drug  Interdiction 

The  effectiveness  of  drug  interdiction 
as  an  adjunct  of  commercial  motor 

vehicle  safety  inspections  was 
successfully  demonstrated  in  federally 
funded  pilot  projects  in  various 
jurisdictions  over  the  past  three  years. 
Making  interdiction  activities  eligible 
under  MCSAP  will  allow  for  further 
development  of  this  initiative.  The 
absolute  requirement  that  the  activities 
be  earned  out  in  conjunction  with  an 


appropnate  type  of  inspection  assures 
the  focus  on  commercial  motor  vehicle 
safety.  Each  SEP  containing  a  drug 
interdiction  element  will  be  reviewed 
carefully  with  the  applicant  State  prior 
to  approval.  An  important  element  of 
effective  drug  interidiction  efforts  is 
interjurisdictional  coordination  which 
the  FHWA  may  facilitate. 

During  FY  1992,  $800,000  is  earmarked 
for  drug  interdiction  activities,  which 
are  not  absolutely  required  to  be  carried 
out  as  part  of  a  driver/vehicle 
inspection.  Thereafter,  there  are  no 
requirements  that  any  specific  portions 
of  MCSAP  funds  be  expended  on  this 
activity.  It  will  be  an  eligible  cost  item 
and  will  have  to  compete  with  other 
specified  activities  funded  by 
supplemental  grants. 

3.  Traffic  Enforcement 

It  is  clear  that  this  newly  authorized 
use  of  MCSAP  funds  is  aimed  at 
deterring  violations  of  traffic  laws  and 
regulations  by  commercial  motor 
vehicles,  which,  because  of  their  size 
and  weight  or  hazardous  cargo,  and 
greater  exposure,  are  perceived  as 
substantial  threats  to  the  safety  of  other 
users  of  the  highway.  Thus,  because 
such  operational  offenses  as  reckless 
driving,  speeding,  tailgating  and 
disobedience  of  tragic  indicators,  when 
committed  in  a  large  commercial  motor 
vehicle,  have  the  potential  to  cause 
accidents  of  much  greater  magnitude 
than  passenger  cars,  it  is  logical  to 
emphasize  traffic  enforcement 
specifically  directed  at  commercial 
motor  vehicle  operations. 

Chice  again,  it  is  important  to  note 
that  such  activities  are  eligible  for 
MCSAP  funding  only  when  carried  out 
in  conjunction  with  appropriate 
inspectional  activity.  Therefore, 
although  it  is  listed  in  the  proposed 
regulation  as  an  eligible  activity,  the 
SEPs  projecting  such  activity  will  be 
reviewed  carefully  to  assure  consistency 
with  the  overall  commercial  motor 
vehicle  safety  enforcement  program. 

B.  Types  of  Grants 

The  existing  regulations  in  part  350 
provide  for  two  different  types  of  grants: 
development  and  implementation.  The 
reason  for  this  dates  back  to  the  original 
authorization  in  the  STAA  of  1982. 
Because  most  States  did  not  have  a 
motor  carrier  safety  program  and  could 
not  meet  the  conditions  for 
participation,  it  was  considered 
important  to  make  grants  available  to 
States  to  develop  such  programs,  i.e.. 
start-up  costs.  Now  that  virtually  all 
States  are  participating  or  have 
participated  in  MCSAP.  there  is  little 
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need  for  separate  development  grants. 
Therefore.  th:9  distinction  is  being 
eliminated  from  the  proposed  rule.  Small 
development  grants  would  still  be 
available  on  a  discretionary  basis  under 
limited  circumstances  in  a  new  category 
of  grants  proposed  in  this  rule. 

With  the  expansion  of  MCSAP  to 
include  eligibility  of  related  enforcement 
activities,  and  the  amended 
maintenance  of  effort  requirement,  the 
FfiWA  believes  it  is  necessary  to 
provide  a  mechanism  to  facilitate  the 
continuation  of  an  acceptable  base  level 
of  heretofore  successful  inspection  and 
enforcement  efforts.  The  FHWA  is 
proposing  to  establish  three  types  of 
grants  for  this  purpose.  The  different 
types  of  grants  also  relate  to  the 
improved  allocation  formula  and 
process. 

1.  Basic  Grant 

The  First  category,  and  by  far  the 
largest,  includes  basic  roadside 
inspections  and  carrier  reviews  aimed  at 
enforcing  Federal  rules,  regulations, 
standards  and  orders  appbcable  to 
commercial  motor  vehicle  safety  and 
compatible  State  rules,  regulations, 
standards  and  orders.  As  with  existing 
implementation  grants,  funding  for  these 
grants  will  be  distributed  among  the 
States  by  formula.  (See  below).  To  be 
eligible  for  a  basic  grant,  the  State  must 
meet  all  of  the  conditions  contained  in 
section  402(bKl)  of  the  STAA  of  1982,  as 
amended  by  the  ISTEA.  which  have 
been  included  in  the  proposed 
regulations.  It  is  intended  that  this  grant 
category  cover  the  lion's  share  of  the 
SEP's  and  include  all  the  customary 
activities  presently  funded  under 
MCSAP.  Since  nearly  all  driver/vehicle 
roadside  inspections  include  a  license 
check.  Commercial  Drivers  License 
(CDL)  enforcement  actiWties  will  also 
be  included  in  the  basic  grant. 

2  Supplemental  Grants 

The  second  category  would  include 
activities  that  augment  the  basic 
programs  and  are  optional  with  the 
States.  These  would  include  the  new 
legislative  initiatives,  e.g..  the  three 
optional  programs  discussed  above  (size 
and  weight  enforcement,  drug 
interdiction  and  traffic  safety 
enforcement).  Eligible  activities  might 
also  include  emphasis  areas  established 
by  FHWA  policy  in  consultation  with 
the  States,  or  trial  projects  to  determine 
the  feasibility  or  measure  the 
effectiveness  of  various  enforcement 
initiatives.  The  principal  purposes  of 
these  supplemental  grants  is  to  provide 
incentives  for  innovative  programs  that 
are  cost  effective  and  efficient,  and  to 
assure  that  the  level  of  obligations  for 


traffic  enforcement  activities  reaches 
the  level  mandated  by  the  legislation. 

The  FHWA  is  keeping  these 
supplemental  activities  separate  from 
the  basic  grants  to  assure  that  the 
bedrock  programs,  which  have  proven 
cost  effective  and  have  made  MCSAP  so 
successful  during  its  relatively  brief 
existence,  are  preserved. 

3.  Special  Grants 

This  category  includes  small 
development  grants  which  would  be 
available  to  those  few  States  (i.e., 
territories)  that  have  not  yet 
implemented  MCSAP  and  to  those  few 
States  which  may  have  discontinued,  or 
may  be  constrained  to  discontinue  in  the 
future,  their  MCSAP.  These  States  could 
be  eligible  for  small  grants  to  conduct 
activities  necessary  to  meet  or  resume 
the  conditions  for  a  full  basic  grant 
under  the  apportionment  formula.  Other 
States  could  use  these  grants  to  develop 
the  necessary  prerequisites  for 
expanded  activities.  Other  grants 
included  in  this  category  are  those  that 
would  be  intended  to  fulfill  a  specific 
charge  mandated  by  Congress  or  to 
engage  in  research  studies  to  compile 
statistical  data  or  other  information  in 
support  of  regulatory  efforts  and 
compliance  activities.  Enforcement  of 
licensing  requirements  under  the  CDL 
program,  in  effect  as  of  April  1. 1992. 
other  than  Ucense  checks  in  conjunction 
with  roadside  vehicle/driver 
inspections,  would  be  an  eligible 
activity  under  a  special  grant.  To  be 
eligible  for  this  category.  States  need  not 
be  eligible  for  basic  grants. 

rV.  Financial  Issue 

In  addition  to  increased  funding  levels 
over  its  6-year  life,  the  ISTEA  contains 
several  provisions  affecting  the 
financing  of  MCSAP.  These  Include  a 
mandate  to  develop  "an  improved 
formula  and  processes  for  allocation 
among  eligible  States  of  the  funds;"  new 
treatment  of  availability,  release,  and 
reallocation  of  unused  funds;  specific 
allowance  for  inclusion  of  in-kind 
contributions  of  a  State  in  determining 
costs  incurred:  and  administrative 
takedown  with  reservations  for 
specified  purposes;  and  directions  for 
minimum  funding  of  certain  activities. 
These  issues  are  discussed  below  and 
included  in  the  proposed  regulation  to 
the  extent  necessary  to  implement  the 
legislation.  For  some  provisions,  e.g., 
funding  levels  and  reservation  and 
earmarking  of  funds  required  by  the 
ISTEA.  no  regulatory  action  Is 
necessary. 


A.  Funding  Levels 

Section  40O2(e]  of  the  ISTEA  amended 
section  404  of  the  STAA  of  1982  by 
gradually  increasing  the  annual 
authorizations  for  the  period  covered  by 
the  Act.  as  follows: 


Fiscal  year 


Amount 


1992. 
1993. 
1994. 
1995. 
1996. 
1997. 


$65,000  000 
76,000,000 

8C,0O0  OlX) 
83,000  000 
86  000,000 
90  000,000 


Because  these  authorization  levels  are 
subject  to  annual  appropriations  from 
the  Highway  Trust  Fund,  there  is  no 
purpose  to  be  served  by  including  this 
information  in  the  regulation.  They  do. 
however,  reflect  a  considerable 
expansion  of  the  MCSi^P. 

B.  Improved  Allocation  Formula  and 
Processes 

Section  4002(k]  of  the  ISTEA  requires 
the  development  by  regulation  of  "an 
improved  formula  and  processes  for  the 
allocation  among  eligible  States  of  the 
funds  made  available  under  the  motor 
carrier  safety  assistance  prograrr.."  In 
developing  the  formula  and  processes. 
the  legislation  requires  consideration  of 
"innovative,  successful,  cost-efficient  or 
cost  effective  [Slate]  programs,"  with 
emphasis  on  "traffic  safety  enforcement 
activities  that  are  coupled  with  motor 
carrier  safety  inspections."  The 
legislation  also  requires  the  promotion 
of  "compatibility  of  State  commercial 
motor  vehicle  safety  and  hazardous 
materials  transportation  regulations 
with  the  Federal  safety  regulations." 

Heretofore,  virtually  al!  appropriated 
funds,  exclusive  of  those  withheld 
pursuant  to  statutory  mandate,  e.g., 
developed  of  the  CDL  program,  were 
mitially  distributed  by  for-nula.  Only 
unused  allocations  were  redistributed 
on  a  discretionary  basis.  To  implement 
the  various  requirements  of  the  ISTEA 
with  respect  to  specified  programs  and 
other  directed  expenditures,  the  F1IW,'\ 
believes  it  will  be  necessary  to  provide 
a  supplemental  pool  from  the  annua! 
formula  allocation.  The  proposed  rule 
reflects  FHWA's  intention  to  maintain, 
as  far  as  possible,  the  level  of  funds 
allocated  pursuant  to  formula,  i.e.,  basic 
allocation  formula,  at  least  as  high  as 
the  level  of  funds  distributed  by  formula 
in  FY  1991. 
1.  The  Basic  Allocation  Formula 

In  the  existing  regulation,  the  net 
appropriations,  after  deducting 
earmarked  expenditures  directed  in 
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legislation,  are  distributed  each  year  by 
allocation  formula  based  on  the 
following  factors  applied  in  equal 
proportion: 

a.  Road  mileage  (all  highways). 

b.  Vehicle  miles  travelled  (ail 
vehicles). 

c.  Number  of  commercial  vehicles 
over  10.000  pounds  (GVWR). 

d.  Population  (1980  census). 

e.  Special  fuel  consumption  (net  after 
reciprocity  adjustment). 

Each  of  these  factors  was  considered 
to  be  pertinent  to  determining  the 
relative  need  for  commercial  motor 
vehicle  safety  enforcement  efforts 
Without  some  limitations,  any  formula 
would  produce  a  situation  where  the 
large  and  populous  States  would  receive 
the  bulk  of  the  available  funds.  Because 
it  was  important  for  a  balanced  program 
that  every  State  be  afforded  the 
opportunity  to  participate  in  MCSAP. 
the  apportionment  formula  was  adjusted 
for  maximum  and  minimum  allocations. 
The  existing  rule  provides  for  a  ceiling 
to  be  established  administratively  each 
fiscal  year  and  for  a  minimum  allocation 
of  at  least  $225,000  per  State,  provided 
the  SEP  supported  that  level  of  funding. 
The  last  apportionment  formula  used  for 
distribution  of  MCSAP  funds  employed 
a  ceiling  of  $2,500,000,  which  affected 
only  two  States,  and  the  minimum  of 
8225,000,  which  was  applied  to  twelve 
States,  including  the  District  of 


Columbia,  Puerto  Rico,  and  four 
territories. 

The  FHWA  reviewed  the  cumn! 
formula,  the  factors  of  which  had  not 
been  recomputed  since  1987,  and 
updated  each  of  the  factors,  using  1990 
census  data  and  1990  highway  stutistics. 
Comparing  projections  using 
percentages  of  the  totals  for  PHfh  f<)'  tf>r 
and  for  combined  factors,  significant 
changes  m  the  relative  shares  of  a  few 
States  were  noted.  These  changes  were 
due  more  to  improved  data  than  to  any 
significant  events  affecting  the  factors 
A  projection  was  then  made  using  IfWi 
data,  but  substituting  lane  mileage  for 
road  mileage.  No  significant  differences 
were  noted,  and  those  that  did  exist 
were,  of  course,  reduced  when 
combined  with  the  other  factors 

Another  projection  was  made  after 
splitting  the  population  factor  so  that 
50%  of  that  factor  would  be  based  on 
population  and  the  other  50''t  on  land 
area.  As  might  be  expected,  a  dramatic 
difference  was  evident  for  the  Stale  of 
Alaska,  and  significant  changes 
occurred  with  respect  to  a  number  of 
States,  Land  area,  however,  is 
considered  remote  at  best  as  an 
indicator  of  need  for  commercial  motor 
vehicle  enforcement. 

A  final  projection  was  made  using  as 
additional,  equally  weighted  factors: 
Highway  trust  fund  contntiutions  and 
lane  miles.  This  had  a  somewhat 
moderating  effect  on  the  distribution 


1  t  s      0.3  percent  in 
0  2  percent  in  Illinois. 


both  before  and  after  6(iji.is;ing  fiT 
mmimums  nnd  mnxir^ums,  t'ut  the 
changes  were  ger.erhil\  niinur — the 
iiirgf'st  d:ffc! 
F'ljncia  and 

New  York  and  Pennsylvania.  The 
largest  increases  were  +0.12  percent  In 
Arkansas  and  North  Dakota. 

This  process  has  '.m  :i'i(-  FitW,^  to 
i:  onchide  there  is  no  compelling  reason 
to  change  ♦he  existing  formula. 
TVieref  sre  !h(  ex  •.ng  factors,  updated 
With  l*M)  autd  w .ii  provision  for  annual 
update  m  the  fut\ire.  are  being  proposed 
fr  r    St    :i  '*  (  improved  formula.  The 
f  ""  . ii!  v^      fe  i.sed  to  compute  annual 
dj  f    r:i  j;:!  rr  IS  using  adjustments  for 
nnnimum  auocations  of  0.5%  or  $250,000. 
whichever  is  greater.  The  current 
maximum  allocation  of  $2,500,000,  which 
is  not  specified  by  rule,  will  be  adjusted 
annually,  beginning  in  FY  1993,  based  on 
the  proportionate  increase  in  the  total 
funds  available  for  MCSAP  in  that  year. 
Both  the  minimum  and  maximum 
allocations  are  proposed  in  the  rule. 
This  formula  would  produce  a 
distribution  that  is  very  close  to  ciurent 
figures,  but  would  allow  for  growth  as 
the  authorizations  increase  in  the  later 
years  of  the  program.  Comments  are 
especially  sought  regarding  this  issue. 
The  following  table  compares  the  actual 
allocation  to  States  in  FY  1991,  and  the 
expected  allocation  for  the  basic  grants 
in  FY  1993. 


Comparison  of  FY  9i  Basic  Allocation  With  FY  93 


State 


FY  91  total 
ted  s^are 


FY  93 

pfOfectod 

share 


IncreaMFY 
91-FY93 


CWefence  FY 
91  &  FY  83 


AiaDama 

Alaska _ 

American  Samoa.., 

Arizoria  _ 

Arkar?&as „.,_«« 

Calitornia _ 

Coiofabo _ 

ConnectKXrt 

Delaware 

Drstrid 

Fionda.. 

Georgia „___... 

Guani 

HawaS 

i  da  ho 

Mlinma        

irxjiana „__.... 

iowa 

'.ansas    ___. 

Kentucky ___._ 

I  ouisiana ..._____ 

Maine  _ 

Maryland 

Massachusetts 

Michigan ...___ 

M  mnesota 

MrsSJSSippt  .____„ 

Missoim «f 

Montana 

Nebraska 

Nevada 


$935,798 

22&,000 

225,000 

646.800 

638.958 

2,500.000 

711,771 

437,534 

225.000 

225.000 

1,845.680 

1.404.728 

225.000 

225,000 

3M.463 

2.072.795 

1.433,969 

899.935 

902.299 

850,102 

791,338 

276,727 

719,797 

779,239 

1.696346 

1,134.569 

636,780 

1.201.003 

378,127 

652.916 

261,369 


J-   -M    OS 

286  000 

265.000 

768.7»4 

718.201 

3.031.910 

820.464 

515,484 

285,000 

285,000 

2,808,556 

1.803.642 

285,000 

285.000 

448.968 

2,529.747 

1.566.720 

1,082,756 

1.023.256 

1,070.564 

931,245 

317,938 

860.184 

906.733 

1,996,995 

1.333,431 

724.542 
1.461.495 

456.368 
736,885 
392,185 


267 
26.7 
267 
22.0 
124 
21.3 
15.3 
17  8 
267 
26.7 
52.2 
28.4 
26.7 
267 
12.7 
22.0 
9.3 
203 
13.4 
259 
17.7 
14.9 
19.5 
164 
17.8 
17.5 
13.8 
217 
207 
13.2 
50.1 


$250,307 

60.000 

60.000 

141.994 

79.243 

531.910 

106.693 

77.950 

60.000 

60.000 

962.876 

398,914 

60.000 

60,000 

50.505 

456.952 

132.751 

182.821 

120.957 

220,462 

139.907 

41,211 

140,387 

127.494 

302.649 

196.662 

87.782 

260.49? 

78.241 

85.969 

130.816 
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Comparison  of  FV  91  Basic  Allocation  vv  th  fy  93— Continued 


State 

FY  91  total 
»ed  sfiare 

FY  93 

protected 
s>iare 

Percent 

mcfease  FY 

91-fY  93 

Difference  FY 
91  &  FY  93 

225.000 

1,047.605 

420.501 

2.091.205 

1,355.389 

457.770 

225.000 

1.924,422 

1.004.040 

779.4,15 

2,067.357 

225,000 

225.000 

696,775 

345.534 

1.016.657 

2,500.000 

390,087 

225,000 

225.000 

1.021.173 

977,785 

350.134 

1.040.145 

286,963 

285,000 
1,236,264 

528  143 
2  584  200 
1  653  430 

496,375 

235,000 
2,366.125 

1  109  883 
940,383 

2  479,033 
285,000 
285,000 
895675 
421,226 

1,248  673 

3  031,910 
459  '32 
255,000 
235,000 

1  384,575 
1,172.851 

497.025 
1,297,802 

360,128 

26.7 
18.0 
25.6 
23.6 
22.0 
84 
26.7 
17.8 
10.5 
20.6 
16.6 
267 
267 
28.5 
219 
228 
21.3 
17.7 
26.7 
267 
356 
19.9 
420 
248 
255 

60  000 

hiinw  M*>tjc^                                                            .                     

'89  659 
1C',642 

New  ro»v      _          — X — _ 

492.995 
298,041 

38,605 

Srv^e'"  Ma'^a'-as              «..,......,     ..« - 

60  GOO 

Oxa^o'^a •> '■ 

341,703 
105,843 
160  948 

Pe^r'sy'.a'a « - - 

391  676 

pjer>o  P  CO       ..       . « •• 

60,000 

6C000 

S^..'^  Da"r'a ..« - - — 

■^Qnf^^^^ii^                                                                        *««««««« ; 

'98,900 

75  692 

232, 0"6 

Tetas               „.   _ 

53'  910 

^■*3'^                                                                                                                                                .              _„«.« 

69  045 

6*3  000 

v"!!*  is-a^s                                               »    .            — 

60  000 

/ras-'^iq';!''      ._ _ ~ 

363  402 
195  066 

*lV  SCOf^SlO „ „ ....' 

•*''0'-'K| ~ , 

'46  891 

257.657 

73.165 

SuC'Tj 

46.700.000 
300.000 

57,000,000 

Total - 

47,000.000 

57,000,000 

2  O 'her  Allocations 

As  noted  above,  the  ISTEA  provides 
that  certain  related  enforcement 
activities  are  eligible  for  MCSAP  funds 
if  they  are  carried  out  in  conjunction 
with  appropriate  commercial  motor 
vehicle  safety  inspections.  Although 
these  are  optional  activities,  the  statute 
requires  that  at  least  $4.25  million  be 
obligated  for  related  traffic  enforcement 
activities  in  FY's  1993. 1994.  and  1995. 
and  at  least  $5  million  in  FY's  1996  and 
1997.  It  makes  no  requirements  with 
respect  to  the  other  eligible  activities. 
h'jt  does  require  that  at  least  $1  million 
be  obligated  in  each  of  FY's  1993, 1994, 
and  1995  to  increase  enforcement  of  the 
CDL  requirements.  The  CDL 
enforcement  need  not  be  carried  out  in 
conjunction  with  appropriate 
commercial  motor  vehicle  inspections. 

The  allocations  are  to  be  made  in  such 
rr.anner  as  will  provide  incentives  for 
States  that  demonstrate  innovative,  cost 
effective  programs,  and  to  promote 
compatibility  of  State  regulations  with 
Federal  regulations. 

To  assure  access  to  funding  by  all 
States  interested  in  taking  advantage  of 
these  activities,  the  FHWA  is  proposing, 
at  least  for  FY  1993.  to  make  funds 
available  for  supplemental  grants  in  the 
same  proportion  as  funds  are  currently 
available  under  the  basic  allocation 
forrr.ula  If  soro  S'ates  decline  to  apply 


for  supplemental  grants  to  the  extent 
available,  the  excess  funds  will  be 
redistributed  proportionately  among 
those  States  that  are  able  to  make  use  of 
the  grants  for  innovative,  cost-effective 
programs,  including,  but  not  limited  to. 
traffic  enforcement  activities.  The 
method  for  distributing  supplemental 
grants  will  be  evaluated  annually,  but 
efforts  will  be  made  to  preserve 
proportional  availability. 

The  ISTEA  also  authorizes  the 
obligation  of  funds  not  to  exceed  certain 
amounts  per  fiscal  year  for  training  of 
hazmat  inspectors,  commercial  motor 
vehicle  information  system  review,  and 
a  truck  and  bus  accident  data  grant 
program.  It  further  directs  the  obligation 
of  at  least  certain  sums  per  fiscal  year 
for  research  and  development  and  for 
public  information. 

Only  by  using  a  flexible  distribution 
process  can  the  FHWA  assure  that  the 
legislative  directions  are  met.  Therefore, 
single,  specific  allocations  are  not 
provided  in  the  proposed  rule,  but  two 
new  types  of  grants  are  proposed  and 
described  above  to  accommodate  these 
incentive  programs.  Comments  are 
sought  regarding  improvements  to  the 
allocation  process  that  can  both  assure 
that  the  spending  directions  of  the 
legislation  are  complied  with  and  that 
the  funds  are  distributed  equitably. 


C.  Availability,  Release  and 
Reallocatior 

Section  4002(0  of  the  ISTE.\  amends 
section  404(c)  of  the  ST,\.A.  to  make  it 
clear  that  funds  made  available  under 
the  MCSAP,  including  funds  unobligated 
as  of  October  1.  1992,  shall  remain 
available  for  obligation  until  expended. 
It  also  provides  that  funds  allocated  to  a 
State  in  any  fiscal  year  shall  remain 
available  to  that  State  for  expenditure  in 
that  fiscal  year  and  in  the  succeeding 
fiscal  year.  Allocated  but  unexpended 
funds  must  be  released  for  reallocation 
only  after  remaining  unexpended  by  the 
State  for  two  fiscal  years. 

The  FHW.^  believes  this  creates  the 
opportunity  for  more  efficient 
management  of  State  programs  in  that 
unexpended  funds  need  not  be  returned 
but  may  be  earned  over  into  the  next 
Federal  fiscal  year.  In  effect,  this  means 
that  States  may  treat  allocated  Federal 
funds  on  a  first  m,  first  out  basis  so  that 
new  allocations  need  not  be  used  until 
after  existing  allocations  earned  over 
from  the  previous  fiscal  year  have  been 
expended.  To  avoid  the  build  up  of  large 
unexpended  balances  and  to  assure 
continuity,  the  proposed  rule  requires 
that  the  annual  SEP  provide  for 
activities  to  be  undertaken  in  the  year  of 
the  plan  that  will  use  all  MCSAP  funds 
currently  available.  That  way.  carry 
over  balances  will  be  kept  to  a 
minimum,  and  the  possibility  of  lapsing 
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during  the  six-year  life  of  current 
authorizations  virtually  eliminatpd. 

D.  In-kind  Contributions 

Another  amendment  was  included  in 

section  4002(d)  of  the  ISTEA  which 
authorizes  the  FHWA  to  include  in-kind 
contributions  by  a  State  in  determining 
the  costs  incurred  by  that  State  for 
which  the  80%  Federal  matching  share 
would  apply.  This  provision  is  not 
expected  to  bring  about  any  significant 
changes  in  current  procedures  since  the 
FHW.A  has  made  it  a  practice  to  allow 
costs  for  in-kmd  contributions  in  the 
admiinistration  of  the  MCSAP  n  'ho 
past. 

E.  Administrative  Takedown 

Section  4002(g)  of  the  ISTELA  provides 
for  an  annual  deduction  from  funds 
made  available  in  that  year  of  up  to  1.25 
percent  for  administration  of  the 
MCS.'\P.  The  same  section  al.so  provides 
that  at  least  75  percent  of  the  funds 
deducted  for  administration  be  used  for 
the  training  of  non-Federal  employees 
and  the  development  of  related  training 
materials. 

F  Specified  Programs 

Section  4002(h)  of  the  ISTF^X  provides 
funding  for  certain  specified  activities 
from  the  annual  authorizations  for 
MCSAP.  Without  any  further  legislative 
directions  in  appropriations  acts  or 
otherwise,  this  means  that  the  specified 
sums  will  be  reserved  from  the  annual 
appropriations  before  applying  the 
allocation  formula. 

In  some  cases,  the  specified  amounts 
are  maximums,  i.e.,  not  to  exceed,  and 
therefore,  there  is  room  for  the  exercise 
of  some  discretion  in  whether  the  full 
amount  should  be  expended  for  the 
specified  purpose.  In  other  cases,  the 
specified  amounts  are  minimums,  i.e., 
not  less  than;  the  only  room  for 
discretion  is  whether  more  than  the  full 
amounts  should  be  expended  for  the 
specified  purposes. 

The  specified  programs  and  funding 
mandates  are  as  follows: 

1.  Training  of  Hazmat  Inspectors 

Beginning  in  FY  1993,  not  less  than 
Si. 5  million  per  year  is  to  be  used  for 
grants  to  States  for  training  inspectors 
for  enforcement  of  Federal  regulations 
pertaining  to  transportation  of 
hazardous  materials  by  commercial 
motor  vehicle. 

2.  Commercial  Motor  Vehicle 
Information  System 

For  each  fiscal  year  starting  with  FY 
1992.  not  to  exceed  $2  million  may  be 
used  for  feasibihty  review  and 
development  of  a  Commercial  Vehicle 


Information  System  Program,  newly 
authorized  in  the  ISTEA,  which  will 
relate  vehicle  registration  to  motor 
carrier  safety  fitness.  Part  of  these  funds 
must  be  used  to  make  grants  to  States 
for  demonstration  projects. 

3.  Truck  and  Bus  Accident  Date  Grant 

Program 

For  each  fiscal  year  starting  in  FY 
1993.  not  to  exceed  $2  million  may  be 
used  for  grants  to  States  to  adopt  the 
recommendations  of  the  National 
Governors'  Association  with  respect  to 
the  collection  of  data  on  truck  and  bus 
accidents  leading  to  more  effective 
safety  programs. 

4.  Traffic  Enforcement  Activities 

For  FY's  1993,  1994  and  1995.  not  less 
than  $4.25  million  and  for  FY's  1996  and 
1997,  not  less  than  $5  million  shall  be 
used  for  traffic  enforcement  activities 
conducted  in  conjunction  with 
appropriate  commercial  motor  vehicle 
safety  inspections.  These  activities  are 
optional  with  the  States,  but  the 
expenditures  are  mandatory.  Therefore, 
the  activities  will  be  eligible  under  the 
proposed  MCSAP  rule,  and  States  will 
be  encouraged  to  pursue  such  activities. 

5.  Licensing  requirements 

For  FY  "s  1993. 1994  and  1995,  not  less 
than  Si  million  shall  be  used  to  increase 
enforcement  of  the  CDL  Program 
through  the  MCSAP.  Such  enforcement 
activities  will  be  eligible  under  the 
proposed  MCSAP  rule  and  States  will 
be  encouraged  to  pursue  them. 

6.  Research  and  development 

For  each  fiscal  year  in  which  funds 
are  authorized  for  MCSAP.  not  less  than 
S500.000  shall  be  for  research, 
development,  and  demonstration  of 
technologies,  methodologies,  analyses, 
or  information  systems  designed  to 
promote  MCSAP  purposes  and 
beneficial  to  all  jurisdictions.  Such  funds 
are  to  be  announced  publicly  and 
awarded  competitively,  whenever 
practicable,  to  any  State  or  to  other 
persons,  in  the  discretion  of  the 
Administrator. 

7.  Public  Education 

For  each  fiscal  year  in  which  funds 
are  authorized  for  MCSAP,  not  less  than 
$350,000  shall  be  used  to  educate  the 
motoring  public  on  how  to  share  the 
road  safely  with  commercial  motor 
vehicles.  Although  these  expenditures 
are  discretionary  with  the 
Administrator,  there  is  a  requirement  for 
consultation  with  appropriate  industry 
representatives. 


8.  Uniformity 

Section  4008  of  the  ISTEA  provides 
grant  authority  and  funding  of  $6  million 
per  year  for  FY  1993  through  FY  1997  for 
facilitating  State  participation  in  base 
State  vehicle  registration  and  fuel  tax 
agreements.  The  funds  must  be  made 
available  from  the  annual  authorizations 
for  the  MCSAP.  this  grant  program  will 
not  be  administered  as  part  of  the 
MCSAP.  Therefore,  this  program  is  not 
being  incorporated  into  the  proposed 
rule.  To  participate  in  this  grant 
program,  each  State  will  be  required  to 
identify  the  date  it  expects  to  join  the 
base  State  agreement,  if  it  is  not  already 
a  member.  The  amount  of  funds 
available  and  other  conditions  of  grant 
approval  will  be  determined  by  the 
FHWA  based  on  the  recommendations 
of  the  Base  State  Working  Group 
estabUshed  under  section  4008  of  the 
ISTEA. 

9.  Administrative  expense 

The  ISTEA  authorizes  the  annual 
deduction  of  1.25  percent  of  the  funds 
available  each  year  for  the  MCSAP.  but 
requires  that  at  least  75  percent  of  the 
amount  so  deducted  be  used  for  the 
training  of  non-Federal  employees.  The 
FHWA  has  never  used  the  authorized 
administrative  takedown  for  Federal 
expenditures,  and  does  not  intend  to  do 
so  in  the  future.  This  administrative 
expense  authorization  will  be  used  for 
training  purposes  as  needs  are 
identified. 

The  amounts  authorized  for  these 
specified  programs,  allowing  $1  million 
for  administrative  expenses,  total 
approximately  $18.5  million  for  each 
fiscal  year  from  1993  through  1997.  The 
funds  available  for  specified 
enforcement  activities,  i.e.,  CDL  and 
traffic  safety,  will,  to  the  extent  feasible, 
be  integrated  into  formula  allocations. 
Although  the  reservation  of  the 
remainder  of  these  funds  reduces  the 
amount  otherwise  available  for 
allocation  each  year,  the  programs  on 
which  the  reserved  amounts  must  be 
expended  can  be  very  beneficial  to  an 
effective,  coordinated  commercial  motor 
vehicle  safety  program.  The  FHWA 
intends  to  work  closely  with  the  States 
and  the  motor  carrier  industry  to 
maximize  the  potential  from  these 
initiatives. 

V.  Compatibility 

In  a  notice  of  proposed  rulemaking 
dated  February  22, 1991  (56  FR  7319. 
FHWA  Docket  No.  MC-91-7).  the 
FHWA  proposed  to  implement  the 
recommendations  of  the  Commercial 
Motor  Vehicle  Safety  Regulatory  Review 
Panel  in  its  report.  "Achieving 
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Compatibility  of  State  and  Federal 
Sdfety  Requirements"  (August  1990). 
The  Safety  Panel,  which  was 
commissioned  in  the  Motor  Carrier 
Safety  Act  of  1984  for  a  7-year  term, 
concluded  its  review  of  States' 
commercial  motor  vehicle  safety 
regulations  with  the  publication  of  this 
report.  A  copy  of  the  report  was  made 
available  in  that  docket,  and  will 
continue  to  be  available  in  the  docket 
established  for  this  rulemaking. 

The  Safety  Panel  review  concentrated 
on  the  broad,  cross-cutting  effects  of  the 
States"  safety  requirements  on  interstate 
motor  carrier  operations.  It  considered 
four  different  approaches  to  achieve 
compatibility  of  State  and  Federal 
regulations,  and  opted  for  the  MCSAP 
approach.  Noting  that  the  MCSAP 
regulations  require  a  continuous,  annual 
review  of  participating  States' 
requirements  and  commitments  to  adopt 
and  enforce  compatible  requirements  as 
a  condition  of  grant  acceptance,  the 
Safety  Panel  recommended  MCSAP  as 
the  primary  mechanism  for  achieving 
compatibility.  The  Safety  Panel  went  on 
to  recommend  that  July  1992  should  be 
the  effective  date  for  preemption  of 
inconsistent  State  requirements 
identified  in  the  report.  It  noted, 
however,  that  the  key  actions  in  the 
process  of  achieving  compatibility  will 
be  the  timing  of  preemption  and  the 
denial  of  MCSAP  funds. 

Acting  on  these  recommendations,  the 
FHWA's  February  22, 1991  proposal 
contained  requirements  for  an  annual 
review  by  each  State  of  its  laws  and 
regulations  pertaining  to  commercial 
motor  vehicle  safety,  an  analysis  of  their 
compatibility  with  the  Federal  Motor 
Carrier  Safety  Regulations,  and 
submission  of  the  results  to  FHWA  with 
certification  of  compliance.  The 
February  22  NPRM  also  included  a  chart 
showing  the  findings  of  the  Safety  Panel 
with  respect  to  the  compatibility  of  State 
requirements.  Inability  to  certify  or  a 
determination  of  incompatibility  could 
lead  to  the  initiation  of  a  proceeding 
prescribed  ia  section  208  of  the  MCSA 
of  1984  (49  U.S.C.  app.  2507)  to  have  the 
incompatible  State  requirement 
preempted. 

Comments 

The  FHWA  received  27  comments  to 
Docket  No.  MC-91-7.  which  included 
comments  from  State  enforcement  and 
regulatory  bodies,  industry 
representatives,  motor  carriers  and 
safety  consultants.  Of  the  ten  States  that 
commented.  Michigan,  Delaware, 
California  and  Washington  all 
expressed  various  levels  of  concern  and 
disagreement  with  the  proposal  The 
.Michigan  State  Police  believed  that  the 


responsibility  for  regulatory  review 
should  remain  with  the  Federal 
Government,  and  that  the  industry 
should  bear  the  burden  of  petitioning  for 
preemption  of  State  regulations  believed 
to  be  incompatible.  The  Washington 
Utilities  and  Transportation 
Commission  and  the  Alabama 
Department  of  Public  Safety  believed 
that  the  proposal  would  create  a  drain 
on  State  resources.  California  contended 
that  the  rule  would  have  a  substantial 
economic  impact  on  motor  carriers  and 
on  State  agencies.  California  also  found 
fault  with  the  proposal's  treatment  of 
the  critical  term  "compatible."  Delaware 
generally  supported  the  rule,  but 
suggested  that  farmers  whose  land  was 
on  or  near  a  State  border  may  be 
adversely  affected  if  they  were  required 
to  meet  presumably  higher  interstate 
regulatory  safety  standards.  The 
industry  was  generally  supportive  of  the 
proposal. 

The  FHWA  does  not  believe  that  the 
proposal  will  create  any  undue  burden 
on  States  to  review  their  laws  and 
regulations  annually.  The  most 
extensive  part  of  the  review  process  has 
already  been  completed.  For  35  States, 
compatibility  has  already  been 
established,  and  only  new  requirements 
must  be  reviewed  each  year.  For  the 
others,  inconsistent  requirements  have 
been  identified  and  efforts  are  already 
under  way  to  achieve  compatibility.  The 
process  has  been  given  an  excellent 
start,  and  continual  progress  toward 
compatibility  must  be  maintained.  The 
States  are  better  suited  in  this  regard 
since  they  are  in  a  better  position  to 
influence  the  development  of  consistent 
rules.  The  main  reason,  however,  for  the 
recommendation  that  States  perform  the 
annual  review  is  that  States  are  already 
required  to  do  this  as  part  of  the 
certification  process  as  a  condition  of 
MCSAP  funding  eligibility. 

The  FHWA  is  closing  Docket  No.  MC- 
91-7  and  including  the  proposed  rule  in 
this  present  rulemaking  action. 
Therefore,  the  public  will  have  a  further 
opportunity  to  comment  from  a  broader 
perspective  on  this  matter,  including  the 
way  the-FHWA  is  approaching 
preemption  by  adopting  the 
recommendations  of  the  Safety  Panel. 

Intrastate  Compatibility 

Section  4002(1)  of  the  ISTEA  directs 
the  Secretary  to  issue  final  regulations 
specifying  tolerance  guidelines  and 
standards  for  ensuring  compatibility  of 
intrastate  commercial  motor  vehicle 
safety  laws  and  regulations  with  the 
Federal  motor  carrier  safety  regulations 
under  the  MCSAP.  The  FHWA  has 
always  administered  the  MCSAP  in  a 
way  that  would  promote  the 


enforcement  by  Stale  agencies  of 
uniform  regulations  regardless  whether 
the  mspected  commercial  motor 
vehicli's.  drivers  or  motor  earners  were 
involved  m  interstate  or  intrastate 
commerce.  The  FH\V,\  has  consistently 
taken  the  position  that  this  was  the 
intent  of  MCSAP  as  originally  enacted 
in  the  ST.AA  of  1982.  and  this  provision 
confirms  that  position. 

Since  1988.  the  FHWA  has  been 
applying  informal  tolerance  guidelines 
in  determining  the  compatibility  of  the 
States'  enforcement  plans.  The  early 
stages  of  MCSAP  were  focused  on 
encouraging  States  to  participate  and  to 
adopt  and  enforce  compatible  safety 
standards.  States  were  considered 
eligible  for  participation  if  their  overall 
safety  requirements  were  generally  in 
line  with  the  major  provisions  of  the 
FMCSR.  The  MCS.^P  participation  was 
premised  on  the  States'  good  faith 
efforts  to  achieve  full  compatibility.  The 
policy  that  developed  was  that  as  long 
as  a  State  was  progressing  toward 
compatibility,  participation  could 
continue,  but  if  a  State  regressed 
significantly  away  from  compatibility, 
continued  participation  would  be  in 
jeopardy.  More  emphasis  was  placed  on 
regulations  that  affected  interstate 
commerce,  where  the  goal  has  been 
virtually  identical  regulations.  As  States 
adopted  the  FMCSR  as  their  own.  many 
were  providing  exemptions  for 
intrastate  operations.  Although  the 
intrastate  variances  were  tolerated  to  a 
greater  degree,  it  has  always  been  the 
FHWA's  policy  to  work  toward  eventual 
uniformity. 

The  policy  evolved  into  the  tolerance 
guidelines  under  which  inconsistencies 
were  identified  and  timetables  were 
established  with  the  State  for  achieving 
greater  compatibility.  The  legislation 
now  requires  this  heretofore  informal 
process  to  be  more  formally 
implemented  through  rulemaking. 
Consequently,  the  FHWA  is  proposing 
to  publish  its  revised  "Tolerance 
Guidelines"  as  an  appendix  to  part  350. 
Moreover,  the  proposal  includes  a 
definition  of  compatible  which 
incorporates  the  "Tolerance 
Guidelines." 

Combining  MCSAP  Conditions  and 
Preemption. 

This  proposal  offers  the  potential  for 
combining  preemption  determinations 
authorized  m  the  MCSA  of  1984  with  the 
necessity  to  meet  the  conditions  of 
MCSAP  to  be  eligible  for  financial 
assistance  as  a  means  to  achieve 
uniforrr.ity  of  commercial  motor  vehicle 
safety  regulations.  Realistically,  it  is 
more  stringent  regulations  by  States 
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affecting  interstate  commerce  that 
would  most  likely  be  the  subject  of 
preemption  determinations.  The  effect  of 
such  determination  is  that  the  State 
regulation,  if  it  is  more  stringent  without 
a  justifiable  safety  benefit,  would  be 
rendered  unenforceable.  More  lenient 
State  requirements  can  better  be 
handled  as  conditions  of  eligibilitv  for 
MCSAP  funding. 

The  proposal  presents  a  process  for 
making  such  determinations  which 
includes  annual  review  by  the  State  of 
its  laws  and  regulations  to  the  extent 
required  as  a  condition  of  MCSAP 
participation.  Ultim.ately.  any  decision 
to  preempt  the  incompatible  State 
requirement  must  be  the  subject  of 
notice  and  comment  ruiemrtking.  The 
proposed  rule  also  allows  for  petitions 
to  be  filed  by  any  interested  party, 
including  the  FTIWA  on  its  own 
initiative,  or  any  State,  for  review  of  any 
State  law  or  regulation  pertaining  to 
commercial  motor  vehicle  safety  for  a 
determination  of  compatibility.  Such 
petitions  are  to  be  considered  under  the 
procedures  in  49  CFR  Part  389, 
Rulemaking  Procedures. 

Alternatively,  and  this  would 
particularly  be  the  case  with  less 
stringent  State  safety  requirements,  the 
agency  may  use  the  withholding  of 
MCSAP  SEP  approval  upon  a 
determination  of  incompatibility. 

VI.  Verification  of  Out-of-Service  Orders 
and  Penalties  for  Violations  Thereof 

Subsection  (dj  of  the  MCSA  of  1990 
requires  the  Secretary  to  issue  a  final 
rule  establishing  procedures  to  ensure 
the  proper  and  timely  correction  of 
commercial  motor  vehicle  safety 
violations  noted  during  inspections 
funded  under  MCSAP,  This  rule  was  to 
be  issued  within  nine  months  after  the 
date  of  enactment.  The  legislation  also 
provided  that  the  rule  was  to  establish  a 
verification  program  which  shall  include 
a  nationwide  system  for  random 
reinspections.  a  program  of 
accountability,  and  a  system  for 
ensuring  that  appropriate  State  penalties 
are  assessed  for  failure  to  correct  out-of- 
service  violations. 

On  August  16. 1991.  the  FHVVA 
published  a  notice  of  proposed 
rulemaking  to  make  the  necessary 
amendments  to  parts  350  and  396  of  the 
FMCSR.  58  FR  40848,  Docket  No.  MC- 
91-15.  That  docket  is  now  closed,  and 
the  proposal  has  been  incorporated  with 
this  present  proposal,  which  will  give  all 
interested  parties  another  opportunity  to 
comment  on  the  means  the  agency  has 
chosen  to  implement  section  15(d)  of  the 
Motor  Carrier  Safety  Act  of  1990. 

Because  the  reauthonzation  of  the 
MCSAP  in  the  ISTEA  of  1991  will 


require  extensue  revision  of  49  CFR 
part  350.  the  HiWA  decided  to  avoid 
the  confusion  resulting  from  three 
separate  rulemakings,  all  dealing  with 
part  350,  and  instead  to  join  all  three  in 
[ine  composite  proposal.  This  will 
enable  all  interested  parties,  particularly 
the  State  agencies  involved  in  MCSAP, 
to  consider  all  provisions  in  the  proper 
context  Furthermore,  issuing  a  final  rule 
on  the  verification  program  now  would 
not  result  in  adoption  by  the  States  in 
their  MCSAP  until  the  next  fiscal  year. 
The  FlfvVA  believes  that  this  proposed 
rule  will  become  final  by  June  18, 1992, 
which  will  give  participating  States 
enough  time  to  incorporate  the  various 
provisions  of  the  rule  as  required,  into 
their  FY  1993  SEP  by  September  1, 1992. 

The  FHWA  received  33  comments  to 
the  proposal  regarding  verification 
procedures,  including  25  States  and  the 
Commertiial  Motor  Vehicle  Safety 
Alliance  (CVSA).  The  FHWA  proposed 
and  continues  to  propose  that  the 
requirements  for  comprehensive 
enforcement  of  out-of-service  orders  and 
random  reinspections  to  assure 
corrections  of  vehicle  and  driver  defects 
addressed  in  the  State  Enforcement 
Plans,  and  §  350.13  is  amended 
accordingly.  States  participating  in 
MCSAP  already  have  or  are  instituting 
some  form  of  reinspection  of  out-of- 
service  commercial  motor  vehicles  or 
drivers.  The  States  use  of  a  variety  of 
methods  to  ensure  compliance  with  out- 
of  service  orders  and  the  correction  of 
other  violations  discovered  during 
roadside  inspections.  These  include  on- 
site  reinspection,  terminal  reviews, 
covert  surveillance,  and  certifications  on 
the  return  copy  of  the  roadside 
inspection  report. 

States  having  employed  covert 
surveillance  report  that  the  percentage 
of  out-of-service  violators  was  generally 
low.  Nearly  all  commenting  States  agree 
that  reinspection  of  vehicles  and  drivers 
placed  out-of-service  is  necessary.  None 
favored  a  nationally  prescribed 
reinspection  program  or  a  nationally 
mandated  quota  for  reinspections.  There 
are  significant  differences  among  States 
regarding  enforcement  authority, 
jurisdiction,  resources  and  practices  that 
make  such  standard  programs 
impractical  and,  in  some  cases, 
counterproductive 

A  system  of  reinspections  suitable  for 
a  State  such  as  Oregon  with  its  24-hour 
ports  of  entry  would  not  work  in  a  State 
such  as  Texas,  where  there  are  no  24- 
hour  inspection  sites  and  roadside 
inspections  are  performed  by 
commissioned  troopers  on  a  random 
basis.  Similarly,  a  set  percentage  of 
rtMnspections  may  work  in  Oregon, 
where  the  safety  inspectors  are 


employed  full-time  in  that  capacity,  but 
would  be  extremely  difficult  for  Texas, 
where  the  commissioned  inspectors 
devote  approximately  25%  of  their 
working  tours  to  MCSAP  inspections 
and  the  remainder  to  general  law 
enforcement  duties.  Recognizing  the 
unique  characteristics  that  differentiate 
the  various  State  enforcement 
capabilities,  the  FHWA  is  proposing  to 
use  the  MCSAP  grant  process  to  afford 
each  State  the  opportunity  to  develop 
and  present  individualized  reinspection 
programs  to  effectively  address  the 
reinspection  and  verification  issues 
based  on  its  particular  circumstances. 

The  effectiveness  of  the  States' 
reinspection  and  verification  efforts 
negotiated  in  the  SEP  process  can  be 
monitored  through  the  SAFETYNET 
system  together  with  the  States'  own 
information  systems. 

The  FHWA  also  believes  that  the 
roadside  driver/vehicle  inspection  forms 
presently  used  by  States  are  sufficiently 
uniform  to  accomplish  the  aims  of  the 
new  1990  Act.  States  are  able  to  use 
existing  forms  to  enter  required 
information  on  to  SAFETYNET,  which  is 
being  developed  as  a  clearinghouse 
system  to  track  delinquent  motor 
carriers.  The  imposition  of  a  standard 
form  is  considered,  at  this  time,  to  be  an 
unnecessary  paperwork  burden. 

As  an  alternative  approach,  the 
FHWA  is  proposing  to  amend  9  396.9  of 
the  FMCSR  to  make  it  a  Federal 
requirement  that  motor  carriers  certify 
and  return  roadside  Inspection  forms  to 
the  issuing  agency  regardless  whether 
that  agency  is  Federal  or  State.  This  will 
facilitate  the  entry  of  information  into 
SAFETYNET  by  State  agencies  and  the 
tracking  of  the  certifications.  Motor 
carriers  will  then  be  held  accountable  in 
follow-up  reviews  conducted  by  the 
FHWA  or  State  enforcement  agencies. 

Penalties 

The  1990  Act  required  the  verification 
program  adopted  by  the  FHWA  to 
provide  a  system  for  ensuring  that 
appropriate  State  penalties  are  assessed 
for  both  failure  to  correct  safety 
violations  and  failing  to  return  or 
falsifying  inspection  report  certifying  to 
the  necessary  corrections.  Section  4009 
of  the  ISTEA  requires  the  establishment 
of  severe  sanctions  and  penalties  for 
violations  of  out-of-service  orders.  The 
ISTEA  penalties  include  CDL 
disqualifications  and  fines,  which  the 
States  must  adopt  at  the  risk  of  losing 
5%  of  their  Federal-aid  highway 
construction  funds.  These  penalties  will 
be  addressed  in  a  subsequent 
rulemaking  dealing  with  CDL  issues. 
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As  noted  earlier,  the  ISTEA  also 
requires  the  SEFs  to  ensure  that 
appropriate  fines  are  imposed  for 
violations  of  the  commercial  motor 
vehicle  safety  violations,  and  that  to  the 
maximum  extent  practicable,  they 
should  be  consistent  with  the 
recommended  fine  schedule  published 
by  the  Commercial  Motor  Vehicle  Safety 
Alliance. 

On  March  11, 1991.  the  FHWA  issued 
a  final  rule  establishing  a  penalty 
schedule  for  violations  of  notices  and 
orders,  including  out-of-service  orders, 
issued  under  the  authority  of  49  U.S.C. 
521(b).  56  FR  10179.  The  violations  were: 
Operating  after  being  placed  out-of- 
service  Of  before  repairs  were  made, 
requiring  or  permitting  the  operation 
after  being  placed  out-of-service.  the 
failure  to  return  written  certification  of 
correction  of  out-of-service  defects,  and 
the  false  certification  of  corrections.  The 
penalties  are  very  similar  to  the 
monetary  fines  mentioned  in  section 
4009  of  the  ISTEA.  They  are  up  to  $500 
per  violation  for  failing  to  return  the 
certification,  up  to  Sl.OOO  for  operating 
after  being  placed  out-of-service.  and  up 
to  $10,000  for  requiring  or  permitting 
such  operation.  Falsely  certifying  is 
treated  the  same  as  requiring  or 
permitting  the  operation  after  being 
placed  out-of-service  or  before 
necessary  repairs  were  made. 

In  addition  to  the  above,  the  CVSA 
recommended  fine  schedule  includes 
penalties  for  violations  of  out-of-service 
orders,  which  are  similar  to  the  Federal 
penalties.  In  consideration  of  the  above, 
the  FliWA  believes  there  is  sufficient 
guidance  available  for  use  by  States  in 
developing  reasonable  and  appropriate 
penalty  structures.  The  FHWA  is 
therefore  proposing  to  require  States  to 
address  the  penalty  issue  in  their  SEP's 
beginning  in  FY  1993.  where  progress 
toward  consistent  sanctions  can  be 
monitored.  The  lack  of  progress  toward 
State  penalty  structures  that  are 
reasonably  related  to  the  CVSA 
recommended  fine  schedule  could  mean 
rejection  of  SEP's  in  the  future. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  end  DOT  Regulatory 
Policies  and  Procedures 

The  action  proposed  by  the  FHWA  in 
this  document  will  amend  the  regulation 
governing  the  Motor  Carrier  Safety 
Assistance  Program,  which  has  been 
reauthorized  for  an  additional  six  years. 
The  proposal  restates  the  basic 
eligibility  requirements  for  participation 
in  MCSAP  and  adds  the  fijrther  program 
elements  required  by  the  ISTEA-  The 
FHWA  has  determined  that  this 


document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  The 
proposals  contained  in  this  document 
would  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  or 
lead  to  a  major  increase  in  costs  or 
prices,  or  have  significant  adverse 
effects  on  the  United  States  economy. 
The  economic  impacts  of  this 
rulemaking  that  will  occur  are  primarily 
mandated  by  the  statutory  provisions 
themselves.  A  regulatory  evaluation  is 
not  required  because  of  the  ministerial 
nature  of  this  action. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  the 
agency  has  evaluated  the  effects  of  this 
rule  on  small  entities.  This  rule  primarily 
relates  to  the  requirements  States  must 
meet  to  be  eligible  for  Federal  funding 
under  the  MCSAP.  This  rule  does  not 
impose  any  direct  requirement  on  small 
entities  that  will  result  in  increased 
economic  costs.  Based  on  this 
evaluation,  the  FHWA  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  Although  this  rule  relates  to  the 
requirements  that  States  must  meet  to 
be  eligible  for  Federal  funding, 
federalism  Implications,  though 
unavoidable,  have  been  kept  to  a 
minimum.  This  rule  does  implement 
express  preemption  provisions 
contained  in  the  MCSA  of  1984.  The 
preemptive  authority  therein  furthers  the 
goal  of  national  uniformity  of 
commercial  motor  vehicle  regulations 
and  their  enforcement,  as  intended  by 
Congress.  This  intention  was  evidenced 
in  the  STAA  of  1982,  creating  the 
MCSAP;  the  review  of  State  commercial 
motor  vehicle  safety  laws  and 
regulations  and  determinations  of 
compatibility  required  by  the  MCSA  of 
1984;  and  the  intrastate  compatibility 
provision  in  section  4002  of  the  ISTEA. 
The  FHWA  believes  that  the  proposal 
contained  in  this  document  is  consistent 
with  the  principles  and  criteria  in 
Executive  Order  12612  for  the 
implementation  of  express  statutory 
provisions. 


Executive  Order  123T2 
(Intergovernmental  Revwi^) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217. 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  of  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  the  existing 
49  CFR  part  350  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980.  44  U.S.C.  3501  et  seq..  and 
have  been  assigned  OMB  Control 
number  2125-0536.  Approval  for  the 
amended  requirements  in  this  proposal 
is  being  sought  from  the  OMB. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  set?)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  qualitj'  of  the  environment 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this  • 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Paris  330.  353, 
and  396 

Grant  programs — transportation. 
Highway  safety.  Highways  and  roads. 
Motor  carriers.  Motor  vehicle  safety. 
Penalties. 

Issued  on:  April  7, 1992. 
T.  D.  Larson,  , 

Administrator 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  49,  Code 
of  Federal  Regulations,  subtitle  B, 
chapter  111  as  set  forth  below. 

Authority:  49  use.  app  2301-2304.  250&- 
2507,  2-^'r.  49  use  3102;  Sec.  15<d).  Pub.  L 
101-500. 104  Stat.  1213, 1219;  49  CFR  148. 

Part  350  is  revised  to  read  as  follows: 

PART  350— COMMERCIAL  MOTOR 
CARRIER  SAFETY  ASSISTANCE 
PROGRAM 

Sec. 

350.1     Pur;K)se. 

350.3     Defmiiiors 


S-m; 

:j.s()5 

Po 

^sn" 

Ot 

35!!  q 

(R 

35<i  n 

C 

350.13 

s 

basic 

350.15 

c 

350.17 

K 

350  19 

c 

■S30.21 

D 

350.23 

A 

350.25 

E 

satisi 

350.27 

P 

Federal  Register  /  Vol.  57.  No.  74  /  Thursday,  April  Ifl,  1992  /   fVoposcd  Rules 


13583 


3M.5    Policy. 

350.7     Objective. 

3509    (Reserved) 

350.11     Conditions  for  basic  grant  approval. 

350.13    State  Enforcement  Plan  (SEP)  for  a 

basic  grant. 
350.15     Certification  of  compliance  by  State. 
350.17    Maintenance  of  effort. 
350.19    Grant  applioition  submisgion. 
350.21     Distnbution  of  funds. 
350.23    Acceptance  of  State  plan. 
350.25    Effect  of  failure  to  submit  a 

satisfactory-  Slate  plan. 
350.27    Procedure  for  withdrawal  of 

approval. 
3,t0.2S     Eligible  costs. 

Appendix  A  to  Part  350 — Guidelines  To 
Be  Used  in  Preparing  State  Enforcement 
Plan 

Appendix  B  to  Part  350— Fomi  of  State 
CertifiLation 

.\ppendix  C  to  Pari  330 — Tolerance 
Guidelines  for  .Adopting  Compatible 
Slate  Rules  and  Regulations 

§350.1     Purpose. 

The  purpose  of  this  part  is  topratcribe 
requi.'-ements  for  Federal  assistance  to 
States  for  programs  to  adopt  and 
enfo"ce  Federal  rules,  regulations, 
standards  and  orders  applicable  to 
commercial  motor  vehicle  safety  or 
compatible  State  rules,  regulations, 
standards  and  orders. 

§  350.3    Definitions. 

As  used  in  this  part: 

Administrator  means  the  Federal 
Highway  Administrator. 

Basic  allocation  means  only  those 
Federal  funds  distributed  by  the 
allocation  formula,  or  the  minimum 
funding  level  speciFied  in  this  part. 

Basic  grant  means  the  funds  available 
to  a  State  for  carrying  out  an  approved 
SEP,  which  include,  but  are  not  limited 
to: 

(1)  Recruiting  and  training  of 
personnel,  payment  of  salaries  and 
fringe  benefits,  the  acquisition  and 
maintenance  of  equipment  except  those 
at  fixed  weigh  scales  for  the  purposes  of 
weight  enforcement,  and  reasonable 
overhead  costs  needed  to  operate  the 
program; 

(2)  Commencement  and  conduct  of 
expanded  systems  of  enforcement; 

(3)  Establishment  of  an  effective  out- 
of-service  and  compliance  enforcement 
system;  and 

(4)  Retraining  and  replacing  st.iff  and 
equipment. 

Conimercial  motor  vehicle  means  any 
self-propelled  or  towed  vehicle  used  on 
the  public  highways  in  commerce  to 
transport  passengers  or  p.'-operty  when- 

{!)  The  vehicle  has  a  gross  vehicle 
weight  rating  or  gross  combination 


weight  rating  of  in  an  or  nn^re  pounds: 
or 

(21  The  \phiCH>  is  designed  to 
transport  more  than  15  passengers, 
including  the  driven  or 

(3)  The  vehicle  is  used  in  the 
transportation  of  hazardous  materials  in 
quantities  requiring  placarding  under 
regulations  issued  by  the  Secretary  of 
Transportation  pursuant  to  the  authority 
of  the  Hazardous  Material 
Transportation  Act,  as  amended  (49 
U.S.C.  app.  1801  etseq). 

Compatible  or  compatobility  means, 
in  relation  to  State  niles  pertaining  to 
commercial  motor  vehicle  safety,  having 
the  same  effect  as  the  Federal  Motor 
Carrier  Safety  Regulations  or  Hazardous 
Materials  Regulations  in  that  those  State 
rules  are  either  identical  or  fall  within 
the  guidelines  in  appendix  C  to  this  part. 

Driver/vehicle  out-of-service  order 
means  an  order  of  a  duly  authorized 
State  or  Federal  officer  or  agent  placing 
a  commercial  motor  vehicle  or  the  driver 
thereof  out-of-service  because  of  the 
existence  of  a  safety  violation 
constituting  an  imminent  hazard. 

Imminent  hazard  means  any  condition 
of  a  vehicle,  a  driver,  or  commercial 
motor  vehicle  operation  which  violates  a 
Federal  or  State  safety  regulation  and  is 
likely  to  cause  an  accident  or  a 
breakdown;  contribute  to  the  loss  of 
control  of  the  vehicle;  and  result  in 
serious  injury  or  death  if  not 
immediately  discontinued. 

Motor  carrier  means  a  for-hire  carrier 
of  passengers  or  property  by  motor 
vehicle  and  a  private  carrier  of  property 
by  motor  vehicle. 

State  means  a  State  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
or  the  Commonwealth  of  the  Northern 
Marianas. 

§  350.5    Policy. 

The  Federal  Highway  Administration 
(FFfWA)  policy  is  to  encourage  each 
State  to  enforce  uniform  motor  carrier 
safety  and  hazardous  materials 
regulations  for  both  interstate  and 
intrastate  motor  carriers  and  drivers. 
The  requirements  for  compliance  with 
safety  standards  in  one  State  should  be 
reasonably  consistent  with  the 
requirements  in  another  State.  A 
coordinated  program  of  inspection  and 
enforcement  activities  is  needed  to 
avoid  duplication  of  effort,  to  promote 
compliance  with  uniform  safety 
requirements  by  all  tyiJes  of  motor 
carriers,  and  to  provide  a  basis  for 
sanctioning  carriers  for  poor  safety 
performance. 


!:  350  7     Ob)ecttv«. 

The  objective  of  the  Motor  Carrier 
Safety  Assistance  Program  (MCSAP)  is 
to  reduce  the  number  and  severity  of 
accidents  and  hazardous  materials 
incidents  involving  commercial  motor 
vehicles  by  substantially  increasing  the 
level  and  effectiveness  of  enforcement 
activity  and  the  likelihood  that  safety 
defects,  driver  deficiencies  and  unsafe 
carrier  practices  will  be  detected  and 
corrected. 

5  3Wj'  1 1      Contl!tic>n«!.  'or  b«s'r  g'TJf-'* 
approval 

(a)  The  State  shall  agree  to  adopt,  and 
to  assume  responsibility  for  enforcing 
the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSR)  (49  CFR  parts  390 
through  399,  except  as  may  be 
determined  by  the  Administrator  to  be 
inapplicable  to  a  State  enforcement 
program)  including  highway  related 
portions  of  the  Federal  Hazardous 
Materials  Regulations  (FHMR)  (49  CFR 
parts  107, 171-173. 177, 178  and  180),  or 
compatible  State  rules,  regulations, 
standards,  and  orders  applicable  to 
motor  carrier  safety,  including  highway 
transportation  of  hazardous  materials. 

(b)  The  State  shall  conduct  an  annual 
review  of  all  its  laws  and  regulations 
pertaining  to  commercial  motor  vehicle 
safety  to  determine  their  compatibility 
with  the  Federal  Motor  Carrier  Safety 
and  Hazardous  Materials 
Transportation  Regulations.  The  review 
shall  be  carried  out  in  accordance  with 
part  355  of  this  chapter.  To  support  a 
State's  contention  of  compatibility,  the 
State  m^y  submit  opinions  from  the 
State's  Attorney  General  or  other  chief 
legal  officer  as  to  whether  existing  or 
proposed  State  laws,  rules,  regulations, 
standards,  or  orders  are  compatible  with 
the  FMCSR  and  FHMR. 

(c)  The  State  shall  submit  a  State 
Enforcement  Plan  (SEP)  for  the  conduct 
of  an  effective  safety  program.  Such 
plan,  upon  acceptance  by  the  FHWA. 
will  serve  as  the  basis  for  monitoring 
and  evaluating  performance  of  the  State 
under  the  grant,  and  will  be  resubmitted.- 
with  revisions  as  necessary,  in 
applications  for  reapproval  in  the 
following  years. 

(d)  The  SEP  shall  designate  the  lead 
State  agency  responsible  for 
administering  the  plan  for  the  State. 

(e)  The  agencies  named  to  perform 
functions  under  the  plan  shall  have  the 
legal  authority,  resources,  and  qualified 
personnel  necessary  to  enforce  the 
FMCSR  and  FHMR  or  compatible  State 
rules  at  the  time  the  State  implements 
the  approved  SEP. 
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(f)  The  State  shall  allocate  adequate 
funds  for  the  administration  of  the  SEP 
and  the  enforcement  of  the  FMCSR  and 
FHMR  or  compatible  State  rules. 

(g)  State  laws  shall  provide  for  right  of 
entry  and  inspection  adequate  to  carry 
out  the  SEP  and  provide  that  the  State 
will  grant  maximum  reciprocity  for 
inspections  conducted  pursuant  to  the 
North  American  Uniform  Driver/Vehicle 
Inspection  Standard,  through  the  use  of 

a  nationally  accepted  system  allowing 
ready  identification  of  previously 
inspected  commercial  motor  vehicles. 

(h)  The  State  shall  agree  to  prepare 
and  submit  all  reports  required  in 
connection  with  the  SEP  or  other 
conditions  of  the  grant  to  the  FHWA 
upon  request. 

(i)  The  lead  State  agency  shall  agree 
to  adopt  such  uniform  reporting 
requirements  and  use  such  uniform 
forms  to  record  work  activities 
performed  under  the  SEP  as  may  be 
established  and  required  by  the  FHWA. 

(j)  The  State  shall  require  registrants 
of  commercial  motor  vehicles  to  declare, 
at  the  time  of  registration,  knowledge  of 
the  FMCSR  and  FHMR  or  compatible 
State  rules,  as  applicable. 

(k)  The  statutory  authority  of  the  State 
to  regulate  motor  carriers  shall  extend 
to  private  motor  carriers  of  property  as 
well  as  for-hire  motor  carriers. 

(1)  The  State  shall  ensure  that 
commercial  motor  vehicle  weight 
enforcement,  drug  interdiction,  and 
traffic  enforcement  activities  funded 
under  this  program  will  not  diminish  the 
effectiveness  of  other  commercial  motor 
vehicle  safety  enforcement  programs. 

(m)  The  State  shall  take  appropriate 
steps  to  ensure  that  fines  imposed  and 
collected  by  the  State  for  violations  will 
be  reasonable  and  appropriate  and.  to 
the  maximum  extent  practicable,  will 
seek  to  implement  into  law  and  practice 
the  recommended  fine  schedule 
published  by  the  Commercial  Vehicle 
Safety  Alliance. 

(n)  The  State  will  participate  in  the 
SAFET\NET  no  later  than  January  1, 
1994. 

(o)  The  State  will  undertake  efforts  to 
emphasize  and  improve  enforcement  of 
State  and  local  traffic  laws  as  they 
pertain  to  commercial  motor  vehicle 
safety. 

(p)  The  State  will  ensure 
comprehensive  enforcement  and  random 
reinspection  of  vehicles  and  drivers 
placed  out-of-service. 

5  350  13     Stale  Er»o-cene"t  Plan   Sfr-'-'or 
a  oastc  grant. 

(a)  As  a  condition  of  the  basic  grant 
the  State  shall  submit  its  proposed  SEP 
or  update  thereof  to  the  FHWA  division 
office. 


(b)  The  SEP  shall: 

(1)  Provide  an  assessment  of  the 
commercial  motor  carrier  and  highway 
hazardous  materials  safety  problems 
within  the  State; 

(2)  Determine  the  average  of  the 
aggregate  costs  of  the  motor  carrier 
safety  enforcement  efforts  and,  if 
applicable,  size  and  weight,  traffic 
safety  enforcement  and  drug 
enforcement  efforts  incurred  by  the 
Slate  MCSAP  participating  agencies 
(and  political  subdivisions)  during  the 
three  full  fiscal  years  prior  to  October  1, 
1991,  exclusive  of  Federal  funds  and 
State  matching  funds  used  to  receive 
federal  funding; 

(3)  Demonstrate  that  the  State  has 
authority  to  regulate  and  plans  to 
enforce  its  regulations  with  respect  to 
private  carriers  of  property  as  well  as 
for-hire  motor  carriers;  and 

(4)  Describe  in  detail  the  objectives 
sought  to  be  achieved,  the  resources  to 
be  employed,  the  work  items  to  be 
performed,  the  unit  costs  where  feasible 
and  the  methods  to  be  used  to  measure 
effectiveness.  Specifically,  the  SEP  shall: 

(i)  Identify  other  agencies 
participating  in  the  plan  and  describe 
the  roles  of  each; 

(ii)  Identify  the  number  and  category 
of  personnel  employed  and  the 
specialized  training  provided; 

(iii)  Include  roadside  inspection 
activity  at  such  times  and  locations  as 
will  assure  comprehensive  enforcement; 

(iv]  Describe  the  proposed 
reinspection  activities  that  would  ensure 
motor  carriers  had  made  timely 
corrections  of  the  out-of-service  defects 
and  other  safety  violations  cited  on  the 
roadside  inspection  reports.  These 
activities  may  include,  but  are  not 
limited  to.  safety  and  compliance  review 
programs;  on-site  reinspection  activities; 
and  covert  surveillance  activities  and 
other  State  proposed  activities  approved 
by  the  FHWA; 

(v)  Describe  the  tracking  system  to  be 
used  by  the  State  to  ensure  that  the 
motor  carrier  has  certified  to  the 
correction  of  the  safety  violations  and 
returned  the  inspection  report  to  the 
issuing  agency. 

(5)  Be  coordinated  with  the  State 
highway  safety  plan  under  23  U.S.C.  402. 

(6)  Describe  the  methods  the  State 
will  use  to  promote: 

(i)  Removing  impaired  drivers  from 
the  highways  through  enforcement  of 
regulations  on  the  use  of  alcohol  and 
controlled  substances  and  by  ensuring 
ready  roadside  access  to  alcohol 
detection  and  measuring  equipment; 

(ii)  Appropriate  training  to  its 
personnel  on  the  recognition  of  drivers 
impaired  by  alcohol  or  controlled 
substances: 


(iii)  Er.forcement  of  requirements 
relating  to  the  licensing  of  commercial 
motor  vehicle  drivers,  including 
checking  the  status  of  commercial 
driver's  licenses: 

(iv)  Improve  enforcement  of 
hazardous  matenals  transportation 
regulation  by  encouraging  more 
inspections  of  shipper  facilities  and 
comprehensive  inspections  of  hazardous 
materials  loads; 

(v)  Effective  controlled  substance 
interdiction  activities  and  training  on 
strategies  for  carrying  out  such 
activities;  and 

(vi)  Effective  use  of  trained  and 
qualified  officers  and  employees  of 
political  subdivisions  and  local 
governments,  under  the  direction  and 
supervision  of  the  lead  agency,  in 
enforcement  of  commercial  motor 
vehicle  safety  and  hazardous  materials 
transportation  safety. 

(7)  Document,  if  funds  are  used  for 
vehicle  weight,  drug  interdiction  and/or 
traffic  law  enforcement,  that  such 
activities  are  carried  out  in  conjuncticn 
with  an  appropriate  type  of  vehicle  or 
driver  inspection. 

(c)  Guidelines  for  ihe  preparation  of 
the  SEP  are  provided  in  appendix  A  to 
this  part. 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  2125-0536) 

§  350.15    Certification  ct  compliance  by 
State. 

The  FHWA  will  accept  a  certification, 
executed  by  the  Governor,  the  State's 
Attorney  General  or  other  State  official 
specifically  designated  by  the  Governor, 
in  the  form  provided  in  appendix  B  to 
this  part,  that  the  S;a!e  is  in  compliance 
with  the  conditions  of  §  350.11.  The 
certification  shall  accompany  the  SEP 
and  be  made  part  thereof.  The 
certification  shall  be  supplemented  by  a 
copy  of  any  State  l.'ivv,  regulation  or 
forms  pertaining  to  commercial  motor 
carrier  safety  adopted  since  the  State's 
last  certification,  if  any,  which  bear  on 
the  items  listed  in  the  certification.  The 
certificate  should  acknowledge  that 
activities  described  in  §  350.11  will  be 
performed. 

§350.17    Maintenance  of  effort. 

(a)  No  SF.P  shall  be  approved  or  grant 
awarded  in  the  absence  of  a 
commitment  by  the  State  to  maintain  the 
aggregate  expenditure  of  funds  by  the 
State  for  m.otor  carrier  and  highway 
hazardous  materials  vehicle  safety 
programs. 

(b)  The  State  shall  determine  which  of 
the  following  two  options  it  will  use  in 
determining  its  mamtcirance  level  of 
effort: 
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(1)  The  aggregate  average  of 

expenditures  in  the  three  full  fiscal 
years  prior  to  October  1.  1991,  for  all 
programs  for  which  grant  funds  will  be 
used,  or 

(2)  The  aggregate  average  of 
expenditures  in  the  three  full  fiscal 
years  prior  to  October  1.  1991.  for  all 
programs  that  are  eligible  for  grant 
funding. 

(c)  The  aggregate  e.xpenditure  of  funds 
by  the  State  in  those  preceding  fiscal 
years  shall  be  exclusive  of  Federal  funds 
authorized  and  expended  for  motor 
carrier  and  highway  hazardous 
materials  safety,  size  and  weight,  traffic 
safety  and  drug  interdiction  enforcement 
purposes  and  any  State  matching  funds 
used  to  receive  Federal  funding.  The 
State  may  also  exclude  expenditures  for 
federally  sponsored  demonstration  or 
pilot  programs. 

(dj  For  the  purpose  of  determining  the 
State's  expenditures,  activities  to  be 
included  must  meet  the  most  current 
requirements  for  funding  eligibility 
under  the  grant  program. 

§350.19    Grant  application  submissloa 

A  State  shall  submit  its  application  to 
the  FHWA  division  office  on  or  before 
August  1  of  each  year.  The  time  for 
submitting  a  plan  may  be  extended  for  a 
period  not  to  exceed  30  calendar  days 
for  good  cause  shown.  Grants  are 
approved  for  the  fiscal  year  for  which 
application  is  made.  Failure  of  a  State  to 
submit  a  plan  for  any  given  fiscal  year 
will  preclude  consideration  of  grant 
approval  for  that  State  for  that  yp.ir 

§  350.21     Distribution  of  funds. 

(a)  Tlie  Federal  share  payable  to 
reimburse  States  for  eligible  costs 
incurred  in  the  administration  of  a 
commercial  motor  carrier  safety 
program  shall  not  exceed  80  percent. 

(bj  The  FUVV.A  will,  upon  request, 
waive  the  requirement  for  matching 
funds  to  be  provided  by  the  Virgin 
Islands,  American  Samoa,  Guam,  or  the 
Commonwealth  of  the  Northern 
Marianas. 

(c)  The  funds  available  to  any  State 
for  a  basic  grant  in  any  one  year  shall 
be  distributed  according  to  an  allocation 
formula  based  on  the  following  factors 
in  equal  proportion: 

(1)  Road  mileage  (all  highways); 

(2)  Vehicle  miles  travelled  (all 
vehicles); 

(3)  Number  of  commercial  vehicles 
over  10,000  pounds  (gross  vehicle  weight 
rating); 

(4)  Population  (199t)  census);  and 

(5)  Special  fuel  consumption  (net  after 
reciprocity  adiustment). 

(d)  Subject  to  the  availability  of  funds, 
the  individual  allocations  shall  be 


adjusted  so  that  no  State  qualifying  for 
an  award  shall  be  allocated  more  than  a 
ceiling  amount,  which  shall  be  no  less 
than  the  ceiling  amount  used  in  the 
previous  year's  distribution  process.  The 
ceiling  shall  be  increased  each  fiscal 
year  in  proportion  to  the  amount  of 
increase  in  the  funds  available  for 
distribution  in  that  fiscal  year.  The 
allocation  formula  shall  also  be  adjusted 
80  that  no  State  qualifying  for  an  award 
shall  be  allocated 

(1)  Less  than  the  basic  allocation  of 
funds  received  in  the  1991  fiscal  year, 
provided  the  SEP  continues  to  support 
that  level  of  funding;  or 

(2)  Less  than  0.5  percent  of  the  total 
amount  allocated  to  all  States  (or 
5250,000,  whichever  is  greater), 

(e)  Funds  will  be  allocated  to  States  in 
recognition  of  innovative,  successful, 
cost  efficient  or  cosi  effective  programs 
to  promote  commercial  motor  vehicle 
safety  and  hazardous  material 
transportation  safety  and  provide 
incentives  to  States  that  conduct  traffic 
safety  enforcement  activities  done  in 
conjunction  with  motor  carrier  safety 
inspections.  The  allocations  will  be 
done  in  three  separate  grants: 

(1)  Basic  grants— funds  used  to 
perform  commercial  vehicle  safety 
activities  such  as  driver/vehicle 
inspections,  safety  reviews  and 
compliance  reviews.  Allocation  for 
basic  grants  will  be  made  pursuant  to 
paragraphs  (c)  and  (d)  of  this  section. 
Unused  basic  allocations  will  be 
periodically  redistributed  in  the  same 
manner. 

(2)  Supplemental  grants — funds  used 
to  conduct  additional  activities  or 
innovative  programs  demonstrated  to  be 
effective  and  cost-efficient,  and  may 
include  emphasis  areas  established  by 
policy  in  consultation  with  the  States. 
To  be  eligible  for  a  supplemental  grant 

a  State  must  qualify  for  a  basic  grant. 
Unused  supplemental  grant  funds  will 
be  periodically  redistributed 
proportionately  among  those  States  that 
are  able  to  demonstrate  innovative, 
cost-effective  purposes  consistent  with 
the  objectives  of  this  part. 

(3)  Special  grants — funds  used  by 
States  to  meet  the  conditions  in  \  350.11 
regarding  eligibility  requirements  for 
basic  grants;  or  for  States  already 
participating  in  the  basic  program,  to 
develop  the  prerequisites  for  expanded 
activities  not  presently  part  of  their 
basic  programs.  Special  grants  are  also 
available  for  research  or  data  collection 
activities,  or  for  proie<;is  specifically 
identified  by  statute,  as.  for  example, 
commercial  drivers  license  enforcement. 
To  be  eligible  for  a  special  grant,  a  State 
need  not  qualify  for  a  basic  grant. 


(f)  Notwithstanding  any  other 
provisions  of  this  section,  funds  which 
have  not  been  awarded  to  States  under 
application  of  the  allocation  formula 
and  the  provisions  for  additional 
allocations  contained  in  this  section 
may  be  redistributed  at  the  discretion  of 
the  Administrator. 

(g)  The  funds  obligated  by  a  State  will 
remain  available  to  the  State  for  a 
period  of  the  fiscal  year  in  which 
obligated  and  the  next  full  fiscal  year. 
Any  unexpended  obligations  which  are 
to  be  carried  over  to  the  next  fiscal  year 
must  be  accounted  for  in  the  SEP  for 
that  fiscal  year.  Funds  must  be 
expended  in  the  order  in  which  they  are 
obligated. 

§  350.23    Acceptance  of  State  plan. 

(a)  Each  plan  will  be  reviewed  for 
content,  after  which  the  State  will  be 
notified  of  its  acceptance  or  rejection. 

(b)  The  time  for  submitting  a  plan  may 
be  extended  for  a  period  not  to  exceed 
30  calendar  days  for  good  cause  shown. 

(c)  Each  State  plan  shall  include  an 
analysis  of  the  effectiveness  of  its  prior 
year's  plan  in  reaching  the  stated 
objectives.  The  State  will  be  advised 
whether  any  changes  are  needed  in  the 
plan  or  in  its  intended  objectives. 

§  35C'.25     Eftpct  of  !atii„,;r«.  »g  »ut-."'"*  f, 
Rattstactory  State  plan. 

"■'.  N  4  ,   >..        ,  notified  in  writing 
that  approval  of  the  plan  is  being 
withheld  along  with  the  reasons  for  such 
action,  if: 

(1)  It  is  determined  that  a  plan  does 
not  meet  the  requirements  described  in 
§§350.11  and  350.13;  or 

(2)  It  is  determined  that  an  SEP  is  not 
adequate  to  ensure  effective 
enforcement  of  the  FMCSR  and  FHMR; 
or  compatible  State  rules. 

(b)  The  State  shall  have  30  calendar 
days  from  the  date  of  the  notice  to 
modify  the  plan  and  resubmit  it  for 
approval. 

§350.?'^     P^oredice  'oi  wifidrswa   of 
approval 

(a)  If  a  State  is  not  performing 
according  to  an  approved  plan  or  a  State 
is  not  adequately  enforcing  the  FMCSR 
and  FHMR.  or  compatible  State  rules, 
the  Administrator  shall  issue  a  written 
notice  of  proposed  determination  of 
nonconformity  to  the  Governor  of  the 
State  or  the  official  designated  in  the 
plan.  The  notice  shall  state  the  reasons 
for  the  proposed  determination  and 
inform  the  State  that  it  may  reply  in 
writing  within  30  calendar  days  from  the 
date  of  the  notice.  The  reply  would 
address  the  deficiencies  cited  in  the 
notice  and  provide  documentation  as 
necessary. 
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(b)  The  Administrator's  decision,  after 
notice  and  opportunity  for  comment, 
will  constitute  the  final  decision  of  the 
FHWA.  An  adverse  decision  will  result 
in  immediate  cessation  of  Federal 
participation  in  the  plan. 

(c)  If  the  State  does  not  respond  to  a 
notice  of  proposed  determination  of 
nonconformity  as  provided  in  paragraph 
(a)  of  this  section,  the  proposed 
determination  shall  become  the 
Administrator's  final  decision  with  the 
same  effect  as  paragraph  (b)  of  this 
section. 

(d)  Any  State  aggrieved  by  an  adverse 
decision  issued  under  this  part  m.ay  seek 
judicial  review  pursuant  to  5  U.S.C.  Ch. 

I 
§  3  SO  29    Eii{Hb)«  costs. 

,aj  Work  must  be  performed  pursuant 
to  an  acceptable  State  plan  in  order  for 
the  cost  of  that  work  to  be  eligible  for 
reimbursement.  The  eligible  costs  under 
the  grant  program  are  comprised  of  the 
allowable  direct  costs  incident  to  the 
State's  performance  and  its  allocable 
portion  of  allowable  indirect  costs,  less 
applicable  credits. 

(b)  The  primary  functions  to  be 
performed  under  a  basic  grant  are 
uniform  roadside  inspections  and  safety 
and  compliance  reviews  with  follow-up 
enforcement  actions  or  compliance 
measures.  Consequently,  the  major  cost 
will  be  compensation  and  expenses  of 
the  personnel  required  to  perform  these 
functions. 

(c)  Subject  to  paragraph  (c)(5)  of  this 
section,  funds  may  also  be  used  for: 

(1)  Enforcement  of  size  and  weight 
limitations; 

(2)  Detecting  the  unlawful  presence  of 
controlled  substances  in  a  commercial 
motor  vehicle  or  on  the  person  of  any 
occupant  (including  the  operator)  of 
such  a  vehicle; 

(3)  Enforcement  of  State  traffic  laws 
and  regulations  designed  to  promote 
safe  operation  of  commercial  motor 
vehicles: 

(4)  And  sanitary  food  transportation 
inspections  pursuant  to  49  U.S.C.  2808. 

(5)  Provided:  These  activities  are 
carried  out  in  conjunction  with  an 
appropriate  type  of  inspection  for 
enforcement  of  safety  regulations.  Size 
and  weight  enforcement  must  be 
conducted  at  locations  other  than  fixed 
weight  facilities,  at  specific  geographical 
locations  where  the  weight  of  a  vehicle 
can  significantly  affect  the  safe 
operation  of  the  vehicle,  or  at  seaports 
where  intermodal  shipping  containers 
enter  and  exit  the  United  States. 

(d)  Eligible  personnel  costs  include, 
but  are  not  limited  to: 
(1)  Recruitment  and  screening; 


(2)  Training; 

(3)  Salaries  and  fringe  benefits;  and 

(4)  Supervision. 

(e)  Equipment  and  travel  costs 
directly  related  to  the  primary  functions 
are  also  eligible  for  proportionate 
reimbursement.  These  costs  include,  but 
are  not  limited  to: 

(1)  Vehicles; 

(2)  Uniforms; 

(3)  Communications  equipment; 

(4)  Special  inspection  equipment; 

(5)  Vehicle  maintenance; 

(6)  Motor  fuel  and  oil;  and 

(7)  Travel  and  per  diem  expenses. 

(f)  Indirect  expenses  related  to 
facilities  used  to  conduct  inspections  or 
to  house  enforcement  personnel,  support 
staff,  and  equipment,  except  those 
related  to  fixed  weighing  facilities;  may 
also  be  eligible  to  the  extent  they  are 
measurable  and  recurring,  such  as  rent 
and  overhead. 

(g)  A  secondary  function  of  the 
MCSAP  is  to  develop  a  data  base  on 
which  to  coordinate  resources  and 
improve  efficiency.  Therefore,  costs 
related  to  data  acquisition,  storage,  and 
analysis  that  are  specifically  identifiable 
as  program  expenses  may  be  eligible  for 
reimbursement. 

(h)  Clerical  and  administrative 
expenses,  to  the  extent  they  are 
necessary  and  directly  attributable  to 
the  MCSAP,  are  eligible  for 
reimbursement. 

(i)  The  cost  of  acquisition  of  real 
property,  land  and  buildings,  is  not 
eligible  as  a  participating  cost  in  the 
MCSAP.  Expenditures  related  to  the 
improvement  of  real  property,  for 
example,  the  installation  of  lights  for  the 
inspection  of  vehicles  at  night  or  minor 
modifications  to  existing  structures,  are 
not  considered  acquisition  costs. 

(j)  The  eligibility  of  specific  costs  is 
subject  to  review,  and  such  costs  may 
be  necessary,  reasonable,  allocable  to 
the  approved  SEP.  and  allowable  under 
this  and  related  Federal  regulations. 

(k)  In-kind  contributions  are 
acceptable  if  they  represent  eligible 
costs  as  established  by  OMB  Circulars, 
agency  rule  or  policy. 

Appendix  A  to  Part  350 — Guidelines  To 
Be  Used  in  Preparing  Stale  Enforcement 
Plan 

1.  Designate  the  lead  Stale  agency;  The 
plan  should  indicate  the  agency  responsible 
for  administering  the  plan. 

2.  Define  the  problem:  In  assessing  the  level 
of  commitment  to  be  made  to  the  enforcement 
of  commercial  motor  carrier  and  highway 
hazardous  materials  safety  regulations,  the 
fallowing  factors  should  be  considered: 

(a)  Volume  of  commercial  motor  vehicle 
traffic; 


(b)  Type  of  commercial  motor  vehicle 
traffic; 

(c)  Volume  nf  commercial  motor  vehicle 
traffic  fransportina  hazardous  materials; 

(d)  Number  and  frequenq.'  (rate)  of 
commercial  motor  carrier  accidents: 

(e)  Severity  of  accidents  involving 
commercial  motor  carriers: 

(1)  Fatalities: 

(2)  Injuries;  and 

(3)  Property  damage. 

(f)  Seasonal  commercial  motor  carrier 
operational  patterns  within  the  State: 

(g)  Projected  impact  of  increased 
enforcement  (economic  and  operational): 

(h)  Ability  to  prevent  and/or  discourage 
commercial  motor  vehicle  operators  from 
circumventing  inspection  sites: 

(i)  Costs  related  to  the  elements  of  each 
State's  plan.  (This  information  may  or  may 
not  be  available  to  the  States  at  present.  To 
be  able  to  measure  program  effectiveness, 
however.  States  will  need  to  compile  this 
type  of  data.) 

(j)  Type  and  frequency  of  violations  of 
traffic  safety  laws  and  regulations  pertaining 
to  commercial  motor  vehicles  and  accidents: 
and 

(k)  Use  of  alcohol  and  controlled 
substances  by  commercial  motor  vehicle 
drivers. 

(1)  Problems  related  to  overweight  vehicles 
and  safety. 

3.  Determine  current  enforcement  efforts: 
The  plan  should  identify  the  activities 
currently  engaged  in  by  the  State  to  address 
the  commercial  motor  carrier  and  hazardous 
materials  safety  problems.  This  should 
include  a  description  of  existing  laws, 
regulations  and  compliance  activities,  as  well 
as  the  agencies  within  the  State  with 
enforcement  responsibilities,  the  resources 
devoted  by  these  agencies,  and  the  cost  to 
the  State  or  local  government  of  these  efforts. 

4.  Establish  the  objectives:  A  key  element 
in  each  plan  is  the  establishment  of  the 
objectives  sought  to  be  achieved  through  the 
use  of  Federal  funds.  The  objectives  should 
be  stated  in  terms  of  quantifiable 
measurements  of  results,  where  possible,  or 
at  least  of  effort.  Ideally,  the  objectives 
should  include  a  measurable  reduction  in 
highway  accidents  or  hazardous  materials 
incidents  involving  commercial  motor 
vehicles,  but  may  also  refer  to  quantifiable 
improvements  in  legislative  or  regulatory 
authorities,  problem  identification, 
enforcement  strategies  and  resource 
allocations.  Goals  should  be  identified  as: 

(a)  Short  term— the  year  beginning  October 
1  following  submission  of  a  MCSAP 
enforcement  plan. 

(b)  Medium  term — two  to  four  years  after 
submission  of  the  enforcement  plan. 

(c)  Long  term — five  years  beyond  the 
submission  of  the  enforcement  plan. 

(d)  Provision  for  review  and  update  of  the 
MCSAP  enforcement  plan. 

5.  Identify  the  resources:  The  plan  should 
detail  the  resources  to  be  used  in 
accomplishing  the  objectives,  and  should 
include: 

(a)  State  agencies  involved: 

(1)  Lead  agency;  and 
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(2)  Local  and  other  cooperating  poiitical 
Bubdivisions. 

(b)  Personnel  (from  each  agency  in\oJvodi 
.   (11  Line  functions; 
■  (2)  Staff  and  supervision,  and 

(3)  Administrative,  technicai  and  clerical 
(c|  Facilities; 

(1)  Inspection  sites  rpguiarl>  maintained; 
and 

(2)  Building  space  required, 
td)  Equipment 

(1)  Vehicles; 

(21  Communication  and  ADP;  and 

(3)  Other  specialized  tools 
(e|  Itemization  of  Cost.* 

(1)  Personnel  [salaries,  benefits,  etc.): 
(21  Equipment  (purchase,  rental,  fuel. 

maintenance,  depreciation,  salvage,  etc.):  and 
(3)  Facilities  (rent  and  overheadi 
6  Describe  the  practices  The  plan  should 

describe  how  the  resources  are  to  be 

employed  to  achieve  the  obiectives,  and 

should  discuss, 
(a)  Schedules  of  operation  of  inspection 

sites  and  units; 
(b|  Tactics  for  placing  vehicles  out  of 

service. 

(c)  Projected  number  of  annual 

(1)  Roadside  vehicle  inspections  including 
Commercial  Driver's  Licenses  checks;  and 

(2)  Safety  and  Compliance  Reviews. 

(d)  Methods  to  inspect  all  types  of  carnage. 
(e|  Strategy  for  preventing  circumvention 

or  avoidance  of  inspections 

(fl  Procedures  for  handling  hazardous 
materials  carriers,  and 

(gi  Superv  ision  and  recordkeeping. 

7.  Provide  for  evaluation;  Each  plan  should 
include  a  provision  for  self-evaluation  of  its 
effectiveness.  It  is  not  practicable  to  establish 
objective  minimums,  as  each  State  has 
unique  characteristics  and  varying  levels  of 
existing  enforcement  activity  The  FHWA 
will  cooperate  with  State  regulatory  and 
enforcement  agencies  by  gathering  useful 
information  and  experience  on  elements  of 
enforcement  practices  that  produce  positive 
results. 

The  bottom  line  objective  in  any  safety 

program  is  a  decrease  in  the  number  and 

seventy  of  accidents,  Mo'or  carrier  safety 
regulations  should  be  desianed  to  prescribe 
methods  to  eliminate  the  risks  of  accidents 
Compliance  with  such  regulations  should, 
therefore,  reduce  accidents.  The  States  are 
encouraged  to  design  their  programs  to  link 
their  enforcement  efforts  to  causes  of 
accidents,  whenever  possible,  and  to  develop 
the  data  necessary  to  demonstrate  the 
results.  In  assessing  State  Enforcement  Plans, 
the  FHVVA  will  be  particularly  attentive  to 
the  me'hods  b>  which  effectiveness  is  to  be 
e\  aluated.  and  will  provide  whatever 
assistance  is  feasible  in  developing 
m.easuremenl  factors. 

Appendix  B  to  Part  350— Form  of  State 
Certification 

1  (namel.  (title),  or  behalf  of  the  State  of 

as  requested  by  the  Federal 

Highway  Administrator  as  a  condition  of 
approval  of  a  grant  under  the  authority  of 
Sec,  402  of  the  Surface  Transportation 
Assistance  Act  of  1?I82  (Ptjb.  L  97-424).  do 
hereby  certify  as  follows; 


1.  The  State  (has  adopted!  (v^il!  adopt) 
commercial  motor  carrier  and  highwa> 
hazardous  matenale  safety  rules  and 
regulations,  which  (are)  (will  be! 
substantially  similar  to  and  consistent  with 
the  Federal  Motor  Carrier  Safety  Regulations 
and  the  Federal  Hazardous  Materials 
Regulations  (a  copy  of  the  existing  or 
proposed  State  rules  and  regulations  to  be 
attached  in  the  first  year  of  the  program). 

2  The  State  has  designated  (name  of  State 
commercial  motor  carrier  safety  agency!  as 
the  lead  agency  to  administer  the 
enforcement  plan  for  which  the  grant  is  being 
awarded,  and  (name  of  agencies)  to  perform 
functions  under  the  plan  These  agencies 
(have)  (will  have)  the  legal  authority, 
resources  and  qualified  personnel  necessary 
for  the  enforcement  of  the  State's  commercial 
motor  carrier  and  highway  hazardous 
materials  Bafet>  rules  and  regulations 

3  The  State  will  devote  such  of  its  own 
funds  as  may  be  necessary  to  provide  its 
matching  share  to  the  Federal  assistance 
provided  in  the  grant  to  administer  the  plan  it 
is  herewith  submitting,  and  to  enforce  the 
state  s  commercial  motor  carrier  safety  rules 
and  regulations  in  a  manner  to  be  consistent 
with  the  approved  plan. 

4.  The  laws  of  the  State  provide  the  State's 
enforcement  officers  right  of  entry  and 
inspection  sufficient  to  carry  out  the  purposes 
of  the  enforcement  plan  as  approved  and 
proMdes  that  the  State  will  grant  maximum 
reciprocity  for  inspections  conducted 
pursuant  to  the  North  American  Inspection 
Standard  through  the  use  of  a  nationally 
accepted  system  allowing  ready 
identification  of  pre\  lously  inspected 
commercial  motor  vehicles. 

5  The  State  shall  require  that  all  reports 
relating  to  the  program  be  submitted  to  the 
appropriate  Stale  agency  or  agencies:  and 
such  reports  will  be  m.ade  available  to  the 
Federal  Highwa  Administration  upon  request. 

6  The  State  will  adopt  such  uniform 
reporting  requirements  and  use  such  uniform 
forms  for  recordkeeping,  inspection,  and 
other  enforcement  activities  as  may  be 
established  by  the  Federal  Highway 
Administration. 

7  The  State  (has)  (will  have)  in  effect  a 
requirement  that  registrants  of  commercial 
motor  vehicles  declare  knowledge  of  the 
applicable  Federal  or  State  commercial  motor 
carrier  safety  rules  and  regulations. 

8  The  State  will  maintain  the  level  of  its 
expenditures  for  motor  carrier  safety 
programs  and.  if  applicable,  size  and  weight. 
traffic  safety,  and  drug  interdiction 
enforcem.ent  programs,  exclusive  of  Federal 
assistance,  at  least  at  the  level  of  its 
expenditures  for  these  purposes  during  the 
last  three  full  fiscal  years  immediately  prior 
to  October  1,  1991  The  level  of  expenditures 
determined  to  be  $ 

9  The  State  will  ensure  that  commercial 
motor  vehicle  weight  enforcement,  drug 
interdiction  and  traffic  enforcement 

activ  Hies  funded  under  this  program  will  not 
diminish  the  effectiveness  of  other 
com.mercial  motor  vehicle  safety  enforcement 
programs. 

10.  The  State  will  ensure  that  fines  imposed 
and  collected  by  the  State  for  violations  will 
be  reasonable  and  appropriate  and  provides 


liiat.  to  the  maximum  exirn"  p'm  !■!  uti'if  will 
seek  to  implement  mtn  Ihh  h'v.1  p'smi   r  the 
recommended  fine  si  t;(  duii  ;    •    ^'  i  :  '  \  the 
Commercial  Vehicle  Safety  Alliance 

11.  The  State  will  ensure  that  the  SEP  is 
coordinated  with  the  State  highway  safety 
plan  under  section  402  of  title  23,  U.S.  Code, 

12  The  State  will  participate  in  the 
SAFETYNET  no  later  than  January  1. 1994 

13.  The  State  will  undertake  efforts  to 
emphasize  and  improve  enforcement  of  State 
and  local  traffic  laws  as  they  pertain  to 
commercial  motor  vehicle  safety. 

Date . 

Location — ■ 1 

fSignaturel -^-^^ 


Appendix  C  to  Part  3'Ah-l olf-rdm  c 
(lUidelines  for  .Adopting  Cornp.dible 
State  Rule?!  and  Kegulations 

Construction 

The  goal  of  the  Federal  Highway 
Administration  (FHWA)  is  to  encourage  all 
States  to  ultimately  adopt  motor  carrier 
safety  and  hazardous  materials 
transportation  rules  and  regulations  identical 
in  all  respects  to  those  requirements  set  forth 
in  Federal  laws  and  regulations,  appliqable  to 
both  interstate  and  intrastate  commerce. 
Recognizing  that  there  are  circumstances 
unique  to  each  State  which  may  require 
special  attention  in  that  particular  Stale. 
FHWA  has  concluded  that  certain 
circumstances  may  warrant  limited 
deviations  from  the  Federal  standards  where 
the  Federal  regulations  do  not  apply. 

The  purpose  of  this  appendix  is  to  set  forth 
the  limits  ivithin  which  a  State's  deviations  to 
variances  in  adopting  motor  carrier  safety 
and  hazardous  materials  rules  may  extend 
and  still  be  considered  compatible  for 
funding  purposes  under  49  CFR  part  350 
These  limits  or  tolerances  are  applicable  for 
this  purpose  to  those  Stales  rules  or 
regulations  where  the  US  Department  of 
Transportation  also  has  jurisdiction  and 
where  Stale  rules  only  apply,  Tlie  tolerance 
standards  are  listed  below  in  two  categories 
setting  forth  allowable  variances  for  Stale 
rules  and  regulations  where  the  U.S, 
Department  of  Transportation  also  has 
jurisdiction  and  those  State  rules  and 
regulations  applicable  where  the  US 
Department  of  Transportation  does  not  have 
jurisdiction. 

The  FHWA  may  consider  and  approve 
variances  in  State  regulations  or  enforcement 
practices,  provided  a  State  can  demonstrate 
that  the  regulation  or  enforcement  practice 
achieves  substantially  the  same  purpose  as 
the  similar  Federal  rule  and  has  no  adverse 
impact  on  safety. 

When  two  or  more  tolerance  piidelines 
could  be  applied  to  a  particular  variance  in  a 
State's  regulations,  the  guideline  that  most 
readily  allows  the  vanance  lo  be  deemed 
compatible  should  be  applied.  These 
guidelines  delineate  the  maximum  tolerance 
FHWA  will  allow  short  of  total  withdrawal 
of  MCSAP  funding. 
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2.  Toiercnce  Cjiae lines  'or  State  Rules  and 
Regulations  Where  the  L' S.  Department  of 
Transportaljor  A; so  Hoids  Junsdiclion 

\.  States  shall  not  b€  required  to  adopt  40 
CFK  pans  TO"  394.  3%.  3<»  and  5§  I'niS, 
1  "1  19  and  1'7  807  as  aprlicasie  to  either 
interstaie  or  -.rtrasta'e  commerce,  A  State  is 
not  required  ;o  adopt  49  CFR  part  1'8  only  if 
the  State  can  still  enforce  Uie  standards 
contained  'herein. 

3  States  should  update  their  regulations  to 
make  them  compatible  with  the  FMCSRs/ 
FHMRs  This  updating  should  be  done  as 
soon  and  often  as  practical.  State's 
regulations  will  be  deemed  as  current/ 
compatible  if  rule  changes  have  been  entered 
Into  the  legislative/regulatory  adoption 
process  appropriate  for  that  State.  Failure  of 
the  adoption  process  to  bring  about  the 
required  change  may  result  in  a 
determination  that  the  State's  regulations  are 
incompatible. 

C.  State  rules  must  be  applicable  to  the 
same  extent  as  the  Federal  Motor  Carrier 
Safety  and  Hazardous  Materials  Regulations 
except  where  deviation  may  be  allowed  by 
part  355  of  this  chapter  and  this  appendix 

3.  Tolerance  Guidelines  for  State  Rules  and 
Regulations  Where  the  U.S.  Department  of 
Transportation  Regulations  Do  Not  Apply 

A.  State  rules  must  be  applicable  to  the 
same  extent  as  the  Federal  Motor  Carrier 
Safety  and  Hazardous  Materials  Regulations 
except  where  deviation  may  be  approved  by 
part  355  of  this  chapter  and  this  appendix. 

B.  States  may  exempt  from  all  or  part  of 
their  regulations  commercial  motor  vehicles 
with  a  GVWR  of  28.000  pounds  or  less. 
However,  vehicles  with  a  GVWR  of  28.000 
pounds  or  less  may  not  be  exempted  from 
either  the  motor  carrier  safety  regulation  or 
hazardous  materials  regulations  if  the  vehicle 
is  used  to  transport  hazardous  materials 
requiring  a  placard  or  if  the  vehicle  is 
designed  to  transport  more  than  15 
passengers,  including  the  dnver. 

C.  States  may  not  exempt  from  regulation 
motor  earners  based  on  the  type  of  carriage 
being  performed  (i.e.,  for-hire,  private). 

D.  Exemptions  granted  to  certain  industries 
by  a  State  prior  to  April  1988  and  accepted  by 
FHV('A  may  remain  valid.  Although  industry 
exemptions  are  strongly  discouraged,  a  State 
may  request  and  FHWA  may  approve  such 
an  exemption  after  the  State  has  submitted  to 
the  FHWA  documentation  which  will  allow 
evaluation  of  the  following  or  similar 
information: 

il)  Type  and  scope  of  the  industry 
exemption  requested; 

(2)  Type  and  scope  of  regulatory  exemption 
r^uested; 

!3j  Accident  information  related  to  that 
specific  industry — ratio,  frequency, 
comparative  figures,  etc.; 

(4)  Percentage  of  industry  affected — 
number  of  vehicles,  mileage  traveled,  number 
of  companies  involved,  etc; 

(5)  Inspection  information — number  of 
violations  per  inspection,  out-of-service 
information,  etc.: 

(6)  Other  regulations  enforced  by  other 
SM'e  aKerrcies  not  participating  in  the 
MCSAP- 

"  Commodity  transported — i.e..  hazardous 
matenais,  livestock,  grain,  etc.; 


(8}  Similar  exemptions  aranted: 

(9)  Reason  exemption  is  needed: 

(10)  Projected  effect  on  safety; 

(11)  The  State's  economic  environment  and 
its  ability  to  compete  in  foreign  and  domestic 
markets. 

E.  Regulatory  exemptions  based  on  the 
distance  a  motor  carrier  or  driver  operates 
from  their  home  terminal  are  not  deemed  to 
be  compatible.  This  prohibition  does  not 
apply  to  those  exemptions  already  contained 
in  the  Federal  Motor  Carrier  Safety 
Regulations  nor  to  the  extension  of  the 
mileage  radius  exemption  contained  tn  49 
CFR  395.8(1)  from  100  to  150  miles. 

F.  States  are  strongly  encouraged  to  apply 
the  identical  regulatory  and  enforcement 
schemes  to  both  interstate  and  intrastate 
carriers  as  set  forth  in  the  Federal  Motor 
Carrier  Safety  Regulations  when  regulating 
drivers'  hours  of  service.  However,  certain 
limited  tolerances  where  the  U.S.  Department 
of  Transportation's  hours  of  service 
regulations  do  not  apply  are  allowed. 
Specifically,  an  expansion  of  the  10-hour 
driving  rule  to  a  12-hour  driving  limit, 
provided  that  the  total  period  of  time  spent 
driving  and  on  duty  not  driving  is  not 
extended  to  more  than  16  hours  and  an 
increase  in  the  70-hour  rule  to  70  hours  in  7 
consecutive  days  or  80  hours  in  8  consecutive 
days  will  be  considered  compatible. 

G.  Drivers  operating  not  subject  to  the 
jurisdiction  of  the  U.S.  Department  of 
Transportation  may  drive  if  they  are  at  least 
18  years  old. 

H.  States  may  provide  grandfather  clauses 
In  their  rules  and  regulations  if  such 
exemptions  are  uniform  or  In  substantial 
harmony  with  the  Federal  standards  and 
provide  an  orderly  transition  to  full 
regulatory  adoption  at  a  later  date. 

I.  The  States  may  qualify  any  driver 
engaged  wholly  in  intrastate  commerce  who 
is  adversely  affected  by  ciirrent  State  medical 
standards,  upgraded  to  be  consistent  with 
pari  391  of  this  chapter,  even  it  the  States 
adopted  those  medical  standards  In  the  past. 
Drivers  identified  through  March  31. 1992.  as 
not  meeting  the  upgraded  State  standards 
may  also  be  qualified.  Such  a  driver  may 
remain  qualified  after  March  31. 1992.  as  long 
as  an  examining  physician  determines  during 
the  biennial  medical  examination  that 
existing  medical  or  physical  conditions  that 
would  otherwise  render  the  driver  not 
qualified  under  Federal  standards  have  not 
significantly  worsened  or  another  non- 
qualifying medical  or  physical  condition  has 
not  manifested. 

It  should  be  well  noted  that  the  FHWA  still 
considers  the  physical  quahfication 
standards  in  part  391  of  this  chapter  to  be  the 
minimum  standards  that  contribute 
significantly  to  commercial  motor  vehicle 
operational  safety.  The  FHWA  continues  to 
encourage  States  to  adopt  these  minimum 
standards  as  their  own  and  to  use  this 
grandfathering  option  judiciously  to  respond 
to  legitimate  hardships.  This  policy  should  in 
no  way  be  interpreted  as  discrediting  the 
medical  standards  adopted  in  part  391  of  this 
chapter. 

This  guideline  will  not  preclude  a  State  s 
adoption  of  or  continuation  of  a  waiver 
program  which  can  be  demonstrated  to  be 


based  on  sound  medical  judgment  combined 
with  appropriate  performance  standards 
causing  no  adverse  effect  on  safety. 
2.  Part  355  is  added  to  read  as  follows: 

PART  355— COMPATIBILITY  OF 
STATE  LAWS  AND  REGULATIONS 
AFFECTING  INTERSTATE  MOTOR 
CARRIER  OPERATIONS  ( 

Subpart  A— Ceneral  Appllcabfllty  and 
Definitions 

Sec. 

35.S.1  Purpose. 

355.3  .Applicability 

355.5  Definitions. 

Subpart  B — Requirwnenta 

355,21     Regulatory  Review. 
355.23     Submission  of  Results, 
355.25    Adopting  and  enforcing  compatible 
laws  and  regulations, 

Appendix  A  to  Part  355 — Guidelines  for  the 
Regulatory  Review 

Authority:  49  U  S  C  app  2505-2508;  49 
U.S.C.  504  and  3102;  49  CFR  1  48. 

Subpart  A— General  Applicability  and 

Definitions 

§  355.1    Purpose. 

(a)  To  promote  adoption  and 
enforcement  of  State  leva's  and 
regulations  pertaining  to  commercial 
motor  vehicle  safety  that  are  compatible 
with  appropriate  parts  of  the  Federal 
Motor  Carrier  Safety  Regulations. 

(b)  To  provide  guidelines  foi;  a 
continuous  regulatoi7  review  of  State 
laws  and  regulations. 

fc)  To  establish  deadlines  for  States  to 
achieve  compatibility  with  appropriate 
parts  of  Federal  Motor  Carrier  Safety 
Regulations  with  respect  to  interstate 
commerce. 

§  355.3    Applicability. 

These  provisions  apply  to  any  State 
that  adopts  or  enforces  laws  or 
regulations  pertaining  to  commercial 
motor  vehicle  safety  in  interstate 
commerce, 

§  355.5    DefirWtion*. 

Unless  specifically  defined  in  this 
section,  tei^ns  used  in  this  part  are 
subiect  to  the  definitions  in  49  CFR 
390.5— 

Compatible  or  compatibility,  in 
relation  to  State  laws  and  regulations 
pertdirung  to  commercial  motor  vehicle 
safety,  means  having  the  same  effect  as 
the  Federal  Motor  Camer  Safety 
Regulations  in  that  those  State  laws  and 
rpsulations  are  either  identical  or  fall 
within  the  guidelines  in  appendix  C  of 
part,  350  of  this  chapter. 

Federal  Motor  Carrier  safety 
Regulations  means  those  safety 
regulations  which  are  contained  m  parts 
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390.  391.  392.  393,  393,  and  396  of  this 
chapter. 

State  means  a  State  of  the  United 
States  and  the  District  of  Cohimbia. 

Subpart  B — Requirements 

§355.21     Regulatory  review, 

(a)  Ci'ncral  E.ich  St.ite  shall  annually 
analyze  its  laws  and  regul.^tions. 
including  those  of  its  political 
subdivisions,  which  pertain  to 
commercidl  motor  vehicle  safety  to 
determine  whether  its  laws  and 
rpgulations  are  compatible  with  the 
Federal  Motor  Carrier  Safety 
Regulations,  Guidelines  for  the 
regulatory  review  are  provided  in 
appendix  A  of  this  part. 

(b)  Responsibility.  The  State  agency 
designated  as  lead  agency  for  the 
administration  of  grants  made  pursuant 
to  part  350  of  this  subchapter  is 
responsible  for  reviewing  and  analyzing 
State  laws  and  regulations  for 
compliance  with  this  Part. 

(c)  State  Review.  (1)  The  State  shall 
determine  which  of  its  laws  and 
regulations  pertaining  to  commercial 
motor  vehicle  safety  are  the  same  as  the 
Federal  Motor  Carrier  Safety 
Regulations.  With  respect  to  any  Slate 
law  or  regulation  which  is  not  the  same, 
the  State  shall  identify  such  law  or 
regulation  and  determine  whether 

(i)  It  has  the  same  effect  as  a 
corresponding  section  of  the  Federal 
Motor  Carrier  Safety  Regulations; 

(ii)  It  applies  to  interstate  commerce; 

(iii)  It  is  more  stringent  than  the 
FMCSR  in  that  it  is  more  restrictive  or 
places  a  greater  burden  on  any  entity 
subject  to  its  provisions; 

(2)  If  the  inconsistent  State  law  or 
regulation  applies  to  interstate 
commerce  and  is  more  stringent  than  the 
FMCSR.  the  State  shall  determine: 

(i)  The  safety  benefits  associated  with 
such  State  law  or  regulation;  and 

(ii)  The  effect  of  the  enforcement  of 
such  State  law  or  regulation  on 
interstate  commerce. 

(3)  If  the  inconsistent  State  law  or 
regulation  does  not  apply  to  interstate 
commerce  or  is  less  stringent  than  the 
FMCSR,  the  Tolerance  Guidelines  for 
participation  in  the  Motor  Carrier  Safety 
Assistance  Program  in  part  350  of  this 
chapter  shall  apply. 

§  355.23    Submission  of  results. 


Each  State  sh 


all  su 


jmit  the  results  of 


its  regulatory  review  annually  with  its 
certification  of  compliance  under  49  CFR 
350.15.  it  shall  submit  the  results  of  the 

rpgulatorv'  review  with  the  certification 
no  later  than  August  1  of  each  year  with 
the  SEP.  The  State  shall  include  copies 

of  pprtinonf  laws  and  rpgulations. 


§  355.25    Adopting  and  enforcing 
com(>at)ble  laws  and  regulattona. 

(a)  General.  No  State  shall  have  in 
effect  or  enforce  any  State  law  or 
regulation  pertaining  to  commercial 
motor  vehicle  safety  in  interstate 
commerce  which  the  Administrator 
finds  to  be  incompatible  with  the 
provisions  of  the  Federal  Motor  Carrier 
Safety  Regulations. 

(b)  New  State  Requirements.  No  State 
shall  implement  any  changes  to  a  law  or 
regulation  which  makes  that  or  any 
other  law  or  regulation  incompatible 
with  a  provision  of  the  Federal  Motor 
Carrier  Safety  Regulations. 

(c)  Enforcement.  To  enforce 
compliance  with  this  section,  the 
Administrator  will  initiate  a  rulemaking 
proceeding  under  part  389  of  this 
chapter  to  declare  the  incompatible 
State  law  or  regulation  pertaining  to 
commercial  motor  vehicle  safety 
unenforceable  in  interstate  commerce. 

(d)  Waiver  of  Determination.  Any 
person  (including  any  State)  may 
petition  for  a  waiver  of  a  determination 
made  under  paragraph  (c)  of  this 
section.  Such  petition  will  also  be 
considered  in  a  rulemaking  proceeding 
under  part  389  of  this  chapter.  Waivers 
shall  be  granted  only  upon  a  satisfactory 
showing  that  continued  enforcement  of 
the  incompatible  State  law  or  regulation 
is  not  contrary  to  the  public  interest  and 
is  consistent  with  the  safe  operation  of 
commercial  motor  vehicles. 

(e)  Consolidation  of  Proceedings.  The 
Administrator  may  consolidate  any 
action  to  enforce  this  section  with  other 
proceedings  required  under  this  section 
if  the  Administrator  determines  that 
such  consolidation  will  not  adversely 
affect  any  party  to  any  such  proceeding. 

Appendix  A  to  Part  355 — Guidelines  for 
the  Regulatory  Review 

Each  State  shall  review  its  laws  and 
regulations  to  achieve  compatibility  with  the 
Federal  Motor  Carrier  Safety  Regulations 
(FMCSRs).  Each  State  shall  consider  all 
related  State  and  local  requirements  and  the 
effect  of  each  requirement  on  enforcement  of 
the  Stale's  motor  carrier  safety  regulations. 
The  documentation  shall  be  simple  and  brief. 

Scope 

The  State  review  required  by  S  355.21  may 
be  limited  to  those  laws  and  regulations 
previously  determined  to  be  incompatible  in 
the  report  of  the  Commercial  Motor  Vehicle 
Safety  Regulatory  Review  Panel  issued  in 
August  1990,  or  by  subsequent  determination 
by  the  Administrator  under  this  part,  and  any 
State  laws  or  regulations  enacted  or  issued 
after  August  1990. 

Applicability 

The  requirements  must  apply  to  all 
segments  of  the  motor  carrier  industry 
including  common,  contract  and  private 


carriers  of  property  and  fof-hire  carrier*  of 
passertgers. 

Definitions 

DePinitions  of  terms  must  be  consistent 
with  those  in  the  FMCSR.  For  example,  a 
commercial  motor  vehicle  is  a  vehicle 
operating  in  interstate  commerce  on  a  public 
highway,  that  (1)  has  a  gross  vehicle  weight 
rating  (GVWR)  of  10,001  pounds  or  more.  (2) 
is  designed  to  transport  more  than  15 
passengers  (including  the  dnver).  or  (3)  is 
used  to  transport  hazardous  materials  in  a 
quantity  requiring  placarding  under 
regulations  issued  by  the  Secretary  under  the 
Hazardous  Materials  Transportation  Act  (49 
U.S.C.  App.  1801-1813). 

Driver  Qualifications 

Require  a  driver  to  be  properly  licensed  to 
drive  a  motor  vehicle;  require  a  driver  to  be 
in  good  physical  health,  at  least  21  years  of 
age,  able  to  operate  a  vehicle  safely,  and 
maintain  a  good  driving  record;  prohibit  dru^ 
and  alcohol  abuse:  require  a  motor  carrier  to 
maintain  a  driver  qualification  file  for  each 
driver  require  a  motor  carrier  to  ensure  that 
a  driver  is  medically  qualified;  and  require  a 
motor  carrier  to  establish  an  anti-drug 
program  with  testing  of  drivers  prior  to 
emplo>Tnent,  periodically,  based  on 
reasonable  cause,  after  reportable  accidents, 
and  by  random  selection. 

Note:  The  requirements  for  testing  apply 
only  to  drivers  of  commercial  motor  vehicles 
as  defined  in  49  CFR  part  391.  subpart  tt. 

Driving  of  Motor  Vehicles 

Prohibit  possession,  use.  or  driving  under  - 
the  influence  of  alcohol  or  other  controlled 
substances  (while  on  duty):  and  establish  0.04 
percent  as  the  level  of  alcohol  in  the  blood  at 
which  a  driver  is  considered  under  the 
influence  of  alcohol. 

Parts  and  Accessories  Necessary  for  Safe 
Operation 

Require  operational  lights  and  reflectors; 
require  systematically  arranged  and  installed 
wiring:  and  require  brakes  working  at  the 
required  performance  level,  and  other  key 
components  included  in  49  CFR  part  393. 

Hours  of  Service 

Prohibit  a  motor  carrier  from  allowing  or 
requiring  any  driver  to  drive:  More  than  10 
hours  following  8  consecutive  hours  off  duty; 
after  being  on  duty  15  hours,  after  being  on 
duty  more  than  60  hours  in  any  7  consecutive 
days;  or  after  being  on  duty  more  than  70 
hours  in  any  8  consecutive  days. 

Require  a  driver  to  prepare  a  record-of- 
duty  status  for  each  24-hour  period.  T^e 
driver  and  motor  carrier  must  retain  the 
records. 

Inspection  and  Maintenance 

Prohibit  a  commercial  motor  vehicle  from 
being  operated  when  it  is  likely  to  cause  an 
accident  or  a  breakdown:  require  the  dnver 
to  conduct  a  walk-around  inspection  of  the 
vehicle  before  driving  it  to  ensure  that  it  can 
be  safely  operated:  require  the  driver  to 
prepare  a  driver  vehicle  inspection  report 
and  require  commercial  motor  vehicles  to  t>e 
inspected  at  least  annually. 


I 
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1.  Each  State  must  determine  whether  its 
requirements  affecting  interstate  motor 
carriers  are  "less  stringent"  than  the  Federal 
requirements.  Less  stringent  requirements 
represent  either  gaps  in  the  State 
requirements  in  relation  to  the  Federal 
requirements  as  summarized  under  item 
number  one  in  this  appendix  or  State 
requirements  which  are  less  restrictive  than 
the  Federal  requirements. 

a.  An  example  of  a  gap  is  when  a  State 
does  not  have  the  authority  to  regulate  the 
safety  of  for-hire  carriers  of  passengers  or 
has  the  authority  but  chooses  to  exempt  the 
carrier. 

b.  An  example  of  a  less  restrictive  State 
requirement  is  when  a  State  allows  a  person 
under  21  years  of  age  to  operate  a 
commercial  motor  vehicle  in  interstate 
commerce. 

2.  Each  State  must  determine  whether  its 
requirements  affecting  interstate  motor 
carriers  are  "more  stringent"  than  the  Federal 
requirements:  More  stringent  requirements 
are  more  restrictive  or  inclusive  in  relation  to 
the  Federal  requirements  as  summarized 
under  item  number  one  in  this  appendix.  For 
example,  a  requirement  that  a  driver  must 


have  2  days  off  after  working  5  consecutive 
days.  The  State  would  demonstrate  that  its 
more  stringent  requirements: 

a.  Have  a  "safety  benefit;"  for  example, 
result  in  fewer  accidents  or  reduce  the  risk  of 
accidents: 

b.  Do  not  create  "an  undue  burden  on 
interstate  commerce."  e.g..  do  not  delay, 
interface  with,  or  increase  the  cost  or  the 
administrative  burden  for  a  motor  carrier 
transporting  property  or  passengers  in 
interstate  commerce;  and 

c.  Are  otherwise  compatible  with  Federal 
safety  requirements. 

3.  A  State  must  adopt  and  enforce  in  a 
consistent  manner  the  requirements 
referenced  in  the  above  guidelines  in  order 
for  the  FHWA  to  accept  the  State's 
determination  that  it  has  compatible  safety 
requirements  affecting  interstate  motor 
carrier  operations.  Generally,  the  States 
would  have  up  to  3  years  from  the  effective 
date  of  the  new  Federal  requirement  to  adopt 
and  enforce  compatible  requirements.  The 
FHWA  would  specify  the  deadline  when 
promulgating  future  Federal  safety 
requirements.  The  requirements  are 
considered  of  equal  importance. 


PART  396— INSPECTION,  REPAIR, 
AND  MAINTENANCE 

3.  The  authority  citation  for  part  30fi  's 
revised  to  read  as  follows: 

Authority:  49  U  S  C.  app.  2509;  49  U.S.C- 
3102;  49  CVV.  1  48 

4.  Section  396.9  is  amended  by 
revising  paragraph  {d^(3)(ii)  to  read  as 
follows: 

?  396,9    Inspection  of  motor  vehicles  in 
operation. 

Id)  •    ■   • 

(3)-   •   ' 

(ii)  Return  the  completed  roadside 
inspection  form  to  the  issuing  agency  at 
the  address  indicated  on  the  form  and 
retain  a  copy  at  the  motor  carrier's 
principal  place  of  business  for  12 
months  from  the  date  of  the  inspection. 
[FR  Doc.  92-8535  Filed  4-15-92;  8:45  am) 

C'l,  .:HG  COCE  t<>^'y27-»* 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  50,  55,  200,  203,  204 

IDocketNo   B-92-'534   FP -,30<=>-P-011 

RIN2501-AB25  | 

HUD  Systems  for  Approva!  o?  Single 
Family  Housing  in  Subdivisions 

agency:  Office  of  ;r.e  Secretary.  HUD. 
action:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  parts  200  and  203  (and  make 
conforming  amendments  elsewhere  in 
HUD's  environmental  and  single-family 
coinsurance  regulations)  to  eliminate  the 
process  of  prior  HUD  review  of  new 
residential  subdivision  developments 
when  HUD  is  providing  mortgage 
insurance  on  home  loans  on  newly 
constructed  individual  dwellings  in  a 
subdivision,  and  the  loans  are  being 
processed  under  the  Direct  Endorsement 
program.  Because  almost  all 
applications  for  mortgage  insurance  are 
now  processed  by  Direct  Endorsement 
lenders,  and  because  most  local 
governments  have  adequate  subdivision 
development  regulations  and  land  use 
controls.  HLT)  believes  that  it  is  no 
longer  necessary  to  perform  subdivision 
reviews. 

DATES:  Comment  due  date:  June  15. 1992. 
ADDRESSES:  Interested  persons  are 
.: '.    -d  ■  )  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Cleric,  Office  of  General  Counsel,  room 
10276.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410.  FAXed 
comments  are  not  acceptable. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30  p.m. 
weekdays  at  f!~^  I'^'^ve  address. 

FOR  FURTHER  INFORMATION  COMTACT. 

Concerning  24  CFR  parts  200.  203,  and 
204.  Morris  Carter,  Director,  Single 
Family  Development  Division.  Room 
9272.  Telephone  (202)  708-2700. 
Concerning  24  CFR  parts  50  and  55, 
Richard  H.  Broun,  Director,  Office  of 
Environment  and  Energy,  room  7240, 
Telephone  (202)  708-2894,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW.,  Washington.  DC 
20410.  (These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORVATtON: 
I.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 


been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  and  approval  of  these 
requirements  is  pending.  The  public 
reporting  burden  for  each  of  these 
collections  of  information  is  estimated 
to  include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading.  Other  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development.  Rules  Docket  Clerk.  451 
Seventh  Street  SW..  room  10276, 
Washington,  DC  20410;  and  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  ATTN..  Desk 
Officer  for  HUD. 

II.  Introduction 

This  proposed  rule  would  amend  the 
Department's  regulations  to  eliminate 
prior  HUD  review  of  new  residential 
subdivision  developments  when  HUD  is 
providing  FHA  mortgage  insurance  on 
home  loans  on  newly  constructed 
dwellings  in  the  subdivision,  and  the 
loans  are  being  processed  under  the 
District  Endorsement  program.  Neither 
the  National  Housing  Act  nor  the 
National  Environmental  Policy  Act  of 
1969  mandates  subdivision  review  by 
HUD  for  applications  for  mortgage 
insurance  processed  by  a  Direct 
Endorsement  lender,  where  the 
construction  has  been  completed  before 
submission  of  the  application  for 
insurance. 

Since  nearly  all  applications  for 
mortgage  insurance  now  are  processed 
by  Direct  Endorsement  lenders,  and 
because  most  local  governments  have 
adequate  subdivision  development 
regulations  and  land  use  controls,  HUD 
believes  that  it  is  no  longer  necessary  or 
appropriate  to  perform  subdivision 
reviews.  HUD  review  of  new 
subdivisions  largely  duplicates  reviews 
performed  by  local  governments  and 
can  present  an  unnecessary  obstacle  to 
providing  affordable  housing.  Direct 
Endorsement  enables  a  lender  (that  is 
specially  qualified  in  terms  of 
experience  and  resources)  to  underwrite 
and  close  mortgage  loans  on  one-to-four 
family  properties  without  obtaining  a 
HUD  commitment  or  otherwise  enlisting 
the  Department's  involvement  before 
settlement.  After  closing,  the  lender 
applies  for  mortgage  insurance  by 


submitting  to  the  HUD  field  office  copies 
of  the  loan  instruments  and  supporting 
documentation.  The  lender  must  also 
evidence,  by  means  of  vanous 
certifications  prescribed  in  24  CFR 
200.163.  its  compliance  with  statutory 
and  regulatory  requirements  for  the 
FHA  program  under  which  insurance  is 
sought.'  HUD's  present  procedures 
require  DE  lenders  to  certify  that  the 
requirements  of  §  203.12(c)  have  been 
met,  i.e..  that  approval  of  the  subdivision 
was  obtained  tjefore  construction  of  the 
dwelling,  through  one  cf  the  four  current 
methods  of  subdivision  approval 
(Developer  Certification.  Local  Area 
Certification.  Improved  Area  Procedure 
or  reciprocity  with  V.'\  or  FmH.-X — 
discussed  below).  If  the  field  office  is 
satisfied  that  the  documents  and 
certifications  are  complete,  accurate  and 
in  good  order,  it  issues  a  mortgage 
insurance  certificate.  As  in  every  FHA- 
insured  loan,  the  Department  relies  upon 
the  lender  to  observe  program 
requirements  in  all  respects,  and 
document  I'.s  actions  accordingly.  Under 
Direct  Endorsement,  however,  the 
lender  acts  independently,  without  any 
prior  approval  of  the  borrower  or 
property  by  HUD,  although  the 
Department  does  review  selected  cases 
that  have  already  gone  to  settlement 
(chosen  either  at  random  or  for  cause) 
on  a  post-endorsement  basis. 

Because  HUD  would,  under  the 
revisions  in  this  proposed  rule,  perform 
no  prior  review  of  subdivisions.  HUD 
will  require  that  the  Direct  Endorsement 
lender  and  the  appraiser  sign  and 
submit  for  each  mortgage,  at  the  time 
HUD's  endorsement  is  requested,  an 
Appraiser/Underwriter  Checksheet 
addressing  fiood  hazards,  noise  levels, 
explosion  and  flam.mable  materials 
storage  hazards,  airport  runway  clear 
zones  and  toxic  waste  hazards.  The 
checksheet  is  attached  as  an  appendix 
to  this  proposed  rule.  Addressing  these 
specific  issues  will  assure  that  basic 
health  and  safety  factors  are  considered, 
and  that  the  future  marketability  of  the 
property  is  not  impaired. 

Certain  environmental  authorities  will 
not  be  applicable  to  HUD's  endorsement 
of  one  to  four  unit  mortgages;  these 
authorities  are  identified  and  discussed 
below  in  the  context  of  conforming 


'  The  discussion  of  Direct  Endorsement 
regulations  is  based  on  the  regulations  as  currently 
codified.  On  |une  2.5. 1991,  HUD  proposed  a 
reorganization  and  revision  of  the  Direct 
Endorsement  r^sulations  156  TO  29202),  If  that 
document  is  adopied  as  a  final  rule,  the  certification 
requirements  described  in  this  rule  would  be  set  out 
In  a  handtKKik.  rather  than  in  a  resulation,  and  the 
proposed  revision  of  i  200.163(c)(101  would  not  be 
made. 
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amendments  to  HUD's  environmental 
regulations  in  24  CFR  part  50. 

To  assure  continuing  appropriate 
attention  to  federal  fair  housing 
requirements  associated  with 
affirmative  marketing  of  multiple-unit 
housing  by  individual  builders  and 
developers,  the  rule  will  require  that  any 
initial  submission  by  a  lender  of  an 
application  for  mortgage  insurance  on  a 
property  located  in  a  new  subdivision. 
where  the  builder  or  developer  intends 
to  sell  five  or  more  properties,  must 
include  an  Affirmative  Fair  Housing 
Marketing  Plan  (AFHMP)  meeting  the 
requirements  of  24  CFR  part  200,  subpart 
M.  Upon  approval  by  HUD  of  any 
AFHMP  submitted  and  applicable  to 
both  the  builder  (or  developer)  and  to 
the  subdivision  in  which  the  initial 
property  is  located,  the  lender's 
obligation  with  reference  to  subsequent 
applications  for  mortgage  insurance  on 
other  properties  in  the  subdi\ision  for 
that  builder  would  be  limited  to 
identifying  the  existing  approved 
AFHMP.  Conforming  amend.ments  to 
fiUDs  rules  on  apphcabilily  of  AFHMP 
requirements  in  24  CFR  part  200,  subpart 
M,  and  a  conforming  amendment  to  the 
single  family  Coinsurance  rules  in  part 
204,  are  included  in  this  proposal. 

III.  Background 

.4   Gen  fro  I 

HUD  and  its  predecessor  agencies 
have  had  a  substantia!  and 
distinguished  role  in  formulating  and 
implementing  land  planning  and 
subdivision  practices  nationally.  The 
Federal  Housing  Administration's 
(FHA's)  earliest  pronouncement  on  this 
subject.  Subdivision  Standards,  was 
published  in  1937.  FHA  subdivision 
processing  requirements,  while  not 
mandated  by  legislation,  emphasized 
site  accessibility  and  marketability 
concerns,  including; 

1.  Streets  and  improvements; 

2.  Assessment  of  continuing  demand; 

3.  Appropriate  surroundings  and  topography; 

4.  Access  to  community  facilities; 

5.  Acceptable  public  utilities; 

6.  Zoning  and  restricuve  covenants; 

"  Conformity  with  local  governmental 

planning; 
B.  Adequate  use  restrictions;  and 
9.  Sound  local  assessment  and  tax  policy. 

These  factors  have  been  central  to  the 

Department's  subdivision  processing 
require.ments.  During  the  early  years, 
neither  the  Veterans  Administration 
(VA)  nor  the  Farmers  Home 
Administration  (FmHA)  attempted  to 
establish  competing  systems  for 
subdivision  or  buildmg  standards,  but 
relied  on  FHA's  lead  in  establishing 
appropriate  underwriting  techniques. 


Land  subdivision,  i.e.  the  developmrn! 
of  individual  lots  with  street  access, 
w-ater  supply,  sewer,  and  other  utilities 
and  amenities,  is  controlled  primarily  by 
cit\   county,  township,  a.id  parish  level 
local  governments.  Along  with  planning 
and  zoning,  land  subdivision  is  a 
function  delegated  to  the  local  level  of 
government,  receives  the  least  overview 
from,  higher  government,  and  is  not  (nor 
IS  It  likely  to  be)  regulated  by  the  federal 
government.  During  reconsideration  of 
HUD's  subdivision  review  process,  it 
has  become  apparent  to  the  Department 
that  local  government  processing  meets 
the  Department  s  significant  concerns. 
and  that  much  of  FH..A  s  processing  was 
redundant. 

B  Subdivision  Regulation 

In  1985,  the  Department  codified  its 
subdivision  processing  procedures  at  24 
CFR  203,12  The  original  regulation 
documented  the  general  policies  of  the 
Department  applicable  to  subdivision 
processing,  and  added  new  provisions 
for  "improxed  area  "  processing. 
Conceptually,  this  new  procedure 
recognized  that  a  partially  completed 
subdivision  (as  defined  in  the 
regulation)  that  has  received  local 
government  approval  and  provision  for 
continuous  mamtenance  of 
infrastructure,  and  whose  development 
or  construction  of  infrastructure  has 
proceeded  to  a  point  that  precludes  any 
major  changes,  need  not  be  subjected  to 
a  full  environmental  assessment  under 
N'EP.'X  The  Department  requires  that  an 
"Appraiser/Review  Appraiser 
Checksheef  (HUD  Form  54891)  be 
submitted  with  each  case,  after  the  Tirst 
four,  in  an  improved  area  to  ensure  that 
the  m.ost  common  environmental  site/ 
lot-specific  problems  do  not  affect  the 
home.  Having  put  that  regulation  into 
place,  HUD  had  four  primary  methods 
for  determining  the  acceptability  of 
proposed  construction  cases  in  new 
subdivisions.  (No  distinction  was  made 
between  cases  processed  by  the 
Department  and  those  processed  by 
Direct  Endorsement  (DE)  lenders.) 

These  four  methods  of  subdivision 
approval  are: 

1.  Developer  Certification; 

2.  Local  Area  Certification; 

3.  Improved  Area  prtDcedure;  and 

4  Accept.?nce  of  subdivisions  processed  by 
the  VA  or  the  FmHA,  in  accordance  with 
Section  535  of  the  Housing  Act  of  1949,  as 
added  by  section  523  of  the  Housing  and 
Urban-Rural  Recovery  Act  of  1983  (42 
use  14900) 

The  first  of  the  above-cited  methods 

requires  an  environmental  review/ 
assessment  of  the  subdivision  by  the 
Department  The  second  method 
requires  HUD  review  of  the  local 


pirinning  und  environmental 
requirements,  as  well  as  project-level 
HUD  review  of  specific  federal 
environmental  requirements  and 
statutes  that  local  authorities  do  not 
address.  The  third  method  requires  the 
aforementioned  Appraiser/Review 
Appraiser  Checksheet.  and  is  used  only 
in  cases  in  which  the  developer  has 
partially  completed  the  subdivision 
before  bringing  it  to  the  Department  for 
review.  The  fourth  method  reflects  the 
requirement  that  there  be  reciprocity 
among  federal  agencies  that  have 
housing  programs  with  similar 
environmental  and  processing  concerns 
applicable  to  direct  home  loan  (FmHA). 
home  mortgage  insurance  (FHA)  and 
home  loan  guarantee  (VA)  programs, 
discussed  below. 

C.  FHA-VA  Reciprocity  in  Subdivision 
Processing 

Section  535  of  the  Housing  Act  of  1949 
(as  enacted  in  section  523  of  the  Housing 
and  Urban-Rural  Recovery  Act  of  1983) 
provided: 

The  Secretary  of  Agriculture,  the  Secretary 
of  Housing  and  Urban  Development,  and 
Administrator  of  Veterans'  Affairs  shall  each 
accept  an  administrative  approval  of  any 
housing  subdivision  made  by  any  of  the 
others  so  that  not  later  than  Januar>'  1, 1984 
there  is  total  reciprocity  for  housing 
subdivision  approvals  among  the  agencies 
which  they  head. 

On  January  8. 1985.  VA's  Department 
of  Veterans  Benefits  issued  Interim 
Issue  26-85-1.  "to  terminate 
environmental  review  procedures  *  *  *" 
(subdivision  processing),  relying  instead 
on  state  and  local  requirements  "*  *  * 
to  provide  a  healthy  environment  and  to 
promote  well-planned  communities  and 
neighborhoods."  This  VA  position  was 
formally  adopted  in  a  final  rule 
published  in  October  1986  (38  CFR  part 
26). 

In  1988,  the  Congress  enacted  section 
1067  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act 
of  1988  (Pub.  L.  100-628.  approved 
November  7.  1988).  Section  1067 
amended  Section  535  to  mandate 
temporary  acceptance,  by  HUD,  of 
Certificates  of  Reasonable  Value  (CRVs) 
and  Master  Certificates  of  Reasonable 
Value  (MCRVs)  as  evidence  of 
subdivision  approval  by  the  Veterans' 
Administration.  Congress  has 
periodically  extended  this  mandate  by 
legislation,  and  legislation  currently 
pending  would  extend  it  again. 

The  amended  section  534  also 
requires  that  the  Secretary  recommend 
any  statutory  and  administrative 
changes  believed  to  be  necessary  to 
achieve  total  reciprocity  in  subdivision 
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processing  and  approvals.  This 
nropoaed  regulation  represents  the 
Department  s  view  of  an  approp.nate 
admnistralive  action  to  meet  ine  intent 
of  the  amended  sect;on  535. 

IV.  The  Proposed  Rule 

The  Depar'.rr,er.!  proposes  in  this  rule 
to  recognize  that  the  primary 
responsibihty  for  approval  of 
subdivisions  and  the  development 
process  belongs  to  state  and  local 
governments.  HUD  s  role  is  to  establish 
minimum  requirements  for  FHA 
insurance  and  to  ensure  that  those 
requiremicnts  are  met  before  insuring  a 
mortgage.  The  regulation  would  allow  a 
Master  Appraisal  Report  (MAR)  for 
properties  m  new  subdivisions  to  be 
issued  by  a  District  Endorsement  (DE) 
lender,  without  prior  FHA  review  or 
approval.  The  MAR  establishes  the 
appraised  value  for  all  properties  (or  for 
a  group  of  properties)  in  the  subdivision. 
and  13  used  as  a  method  of  streamlining 
the  mortgage  application  process  for  the 
honebuver  and  lender.  (MARs  also 
reduce  'he  appraisal  fees  that 
homebuyers  must  pay.)  The  Department 
proposes  to  continue  its  ctirrent  policy 
of  accepting  a  Master  Certificate  of 
Reasonable  Value  issued  by  the 
Department  cf  Veterans  Affairs  (VA)  in 
lieu  of  a  Master  Appraisal  Report 

To  accomplish  this  change  in 
proced'jres.  HUD  proposes  to  amend 
part  200  to  permit  a  Direct  Endorsement 
mortgagee  to  issue  a  master  appraisal 
report  (MAR)  for  multiple  properties  in  a 
new  subdivision,  or  a  VA  MCTRV  in  lieu 
of  a  MAR.*  The  rule  would  amend  24 
CFR  203  12  to  eliminate  the  current 
provisions  for  subdivision  approval  by 
either  the  Developer  Certification  or  the 
Local  .Area  Certification  process.  The 
Improved  Area  Processing  procedure 
would  be  retained,  but  the  mortgagee 
would  be  required  to  submit  an 
Appraiser/Review  Appraiser 
Checksheet.  containing  information 
specified  by  HUD.  as  a  prerequisite  to 
the  acceptability  of  lots  covered  by  the 
Checksheet. 

For  the  small  number  of  applications 
for  mortgage  insurance  still  processed 
by  HUD  (instead  of  by  Direct 
Elndorsement  lenders),  the  Improved 
A.rea  Processing  procedure  would  be  the 
only  processing  alternative  available  for 
properties  in  a  new  subdivision  (unless 
the  subdivision  is  approved  by  the 
Farmers  Home  Administration  (FmHA)). 


'  if  the  proposal  discussed  in  footnote  1  is 
adopted  as  a  final  rule.  th«  revision  of 
i  20aiS3(b|(J)  proposed  in  this  rule  would  not  be 
made,  nor  would  the  revised  |  203.12(c)(3)  refer  to 
that  provision.  Instead,  master  appraisal  reports  for 
Direct  Endonemant  cases  would  be  discussed  in  a 
revisioa  of  propoaed  1  203^ 


A  revised  i  203.12|ci  would  restrict 
processing  i.if  applications  m  new 
subdivisions  to  dwellings  lix--ated  in  an 
Improved  Area  or  in  an  FmHA-approved 
subdivision,  or  included  in  a  Master 
Appraisal  Report  issued  by  a  Direct 
Endorsement  mortgagee  underwriter  or 
a  VA  MCRV.  An  Appraiser/ Underwrter 
Checksheet  would  indicate,  for  each 
individual  property,  that  flood  hazards, 
noise,  explosion/flammable  m.^tenal 
storage  hazards,  airport  runway  clear 
zones,  and  toxic  waste  hazards  have 
been  considered.  The  appraiser  or 
underwrriter  could  reject  a  property  if  in 
his  or  her  opinion,  any  of  these  hazards 
would  adversely  affect  (1)  the  health  or 
safety  of  the  mortgagors  or  (2)  the 
continued  marketabihty  of  the  property. 
(HUD  does  not  contemplate  any 
significant  changes  in  the  Appraiser/ 
Review  Appraiser  Checksheet  (HUT) 
Form  54891)  that  is  required  where  the 
Improved  Area  Processing  procedure  is 
used.) 

A  new  MAR  Handbook  would  state  in 
detail  the  revised  processing  procedures. 
The  following  is  an  outline  of  the 
procedures: 

1.  The  local  government  would  have 
to  approve  the  proposed  subdivision, 
including  assurance  of  the  provision  of 
utility  service  and  acceptance  of  the 
responsibility  for  maintenance  of  the 
public  improvements. 

2.  The  Appraiser/Underwriter 
Checksheet  would  be  required  to  be 
signed  by  both  the  appraiser  and  the 
Direct  Endorsement  lender's 
underwriter.  In  addition,  for  properties 
located  in  FEMA-identified  special  flood 
hazard  areas,  a  Letter  of  Map 
Amendment  (LOMA)  or  Letter  of  Map 
Revision  (LOMR)  would  be  required  to 
be  submitted  for  the  affected  site,  at  the 
time  the  application  for  insurance  is 
submitted. 

3.  A  full  set  of  building  plans  and 
specifications,  and  lot  grading  plans  that 
relate  to  the  building  plans,  would  be 
provided  to  HUD  at  the  time  of 
endorsement. 

4.  To  obtain  maximum  loan-to-value 
financing,  the  builder  would  be  required 
to  obtain  approval  of  the  individual 
dwellings  from  HUD  (for  HUD- 
processed  cases  only),  from  the  Direct 
Endorsement  lender,  or  from  the  VA  (by 
its  issuance  of  a  CRV  or  MCRV),  before 
the  beginning  of  construction,  or, 
alternatively,  the  builder  would  be 
required  to  obtain  a  ten-year  warranty. 

5.  When  a  dwelling  is  complete,  an 
appraiser  or  a  fee  inspector  would  have 
to  perform  a  final  inspection  of  the 
dwelling  to, insure  that  the  requirements 
contained  in  the  plans  and 
specifications  for  the  subdivision  and 


the  dwelling  had  been  met.  The  Direct 
Endorsement  mortgagee  would  then  be 
able  to  underwrite  and  close  the  loan. 

6.  The  closed  loan,  with  all  of  the 
required  certifications  and  other 
documents,  would  be  submitted  to  HUD 
with  the  application  for  insurance. 
Following  a  review  to  ensure  that  the 
documentation  was  complete,  accurate 
and  in  good  order  (or  that  commitment 
conditions  are  met  in  HUD-processed 
cases],  HUT)  would  endorse  the 
mortgage  for  insurance. 

7.  HUD  would  perform  the  required 
post-endorsement  desk  and  field 
reviews  to  ensure  adequate  quality 
control. 

The  Department  believes  that  these 
changes  in  procedure  would  place  the 
responsibility  for  subdivision  review 
and  approval  clearly  where  it  belongs — 
in  the  hands  of  the  local  government 
which  has  the  authority  to  approve 
subdivision  construction.  The  proposal 
would  eliminate  costly  and  duplicative 
review  of  subdivision  development  by 
ITLT).  It  will  also  eliminate  the  time 
delays  home  builders  encounter  under 
the  current  subdivision  approval 
process.  HUD  believes  that  the 
provisions  of  this  regulation  will  not 
contribute  to  any  significant 
environmental  problems. 

In  FY  1991,  FHA  insured  65.679 
proposed  construction  cases.  Of  those, 
19.838  were  based  upon  VA/CRVs,  so 
that  HUT)  itself  processed  only  45,843 
units.  The  Department's  records  do  not 
identify  how  many  of  these  cases  were 
in  new  subdivisions  and  were  thus 
subject  to  §  203.12;  however,  HUD- 
processed  units  represented  only  about 
five  percent  of  the  single  family 
construction  starts  in  the  country  during 
that  year.  A  significant  portion  of  this 
five  percent  was  brought  to  the 
Department  through  the  Improved  Area 
process.  Accordingly,  only  a  very  small 
percentage  of  new  construction  comes 
under  FHA  review,  and  there  is  no 
indication  that  these  units  would  not  be 
built,  absent  FHA  mortgage  insurance. 

The  Department  proposed  that  the 
Appraiser/Underwriter  Checksheet  be 
required  for  all  individual  proposed 
construction  cases  m  new  subdivisions. 
except  (1)  those  processed  under  the 
Improved  Area  Process,  where  a 
separate  Appraiser/Review  Appraiser 
Checksheet  is  required  for  each  case;  or 
(2)  cases  located  in  a  subdivision 
approved  by  the  Farmers  Home 
Administration. 

Improved  Area  Process  applicants 
would  continue  to  use  Form  54891. 
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V.  Conforming  Amendments  to  Other 
HUD  Rules 

The  Department  also  proposes 

revisions  of  its  rules  at  24  CFR  parts  50 
and  55,  and  conforming  amendments  to 
the  Minimum  Property  Standards 
regulations  \n  part  200,  and  the  Single 
Family  Coinsurance  rules  at  part  204. 
These  revisions  are  discussed  below. 

A.  Revisions  in  Part  50 

The  rule  would  amend  24  CFR  part  50 
to  allow  an  exemption  from  the 
provisions  of  the  National 
Environmental  Policy  Act  (NEPA)  and 
related  authorities  for  HUD's 
endorsement  of  insurance  for  mortgages 
submitted  by  Direct  Endorsement 
lenders. 

Three  sections  of  current  part  50  are 
proposed  to  be  removed,  and  other 
miscellaneous  changes  are  proposed. 
The  sections  to  be  removed  are; 

§  50.22     Local  area  certification  (LAC). 
§50  36    Acceptance  of  envtronmpntal 

assessraenta  prepared  by  the  Veterans 

Administration. 
§  50.43     "Early  start"  procedures, 

B.  Other  Changes  in  Part  50 

References  relating  to  subdivision 
processing  and  approval  are  proposed  to 
be  removed  from  §§  50.17  and  50.21.  and 
from  appendices  A  and  B. 

C.  Additions  to  Part  50 

A  new  §  50.19  was  added  to  part  50  by 
an  intenm  rule  published  on  January  14, 
1992  entitled  "Environmental  Policy  for 
the  HOPE  Grant  Programs  (57  FR  1385), 
New  §  50.19  provided  for  an  exemption 
from  environmental  laws  and  authorities 
other  than  NEPA  for  the  approval  of 
planning  grants  under  the 
Homeownership  and  Opportunity  for 
People  Everywhere  (HOPE)  Programs. 
This  proposed  rule  would  revise  S  50.19 
to  exempt,  from  the  requirements  of  part 
50.  endorsement  actions  pertaining  to 
one-  to  four-family  homes  processed  by 
Direct  Endorsement  mortgagees.  The 
HUD  official  responsible  for  the 
approval  decision  on  a  given  action 
would  not  be  required  to  comply  with 
NEPA  or  the  environmental  authorities 
listed  in  §  50.4,  except  as  prescribed  in 
§  50.19.  The  Department  finds  that  these 
actions,  by  HUD,  on  one-  to  four-family 
homes  have  no  potential  effects  on  the 
human  environment,  and  that  these 
activities  are  not  subject  to  the 
requirements  of  the  environmental 
authonties  in  §  50.4,  except  to  the 
limited  degree  indicated.  However, 
compliance  with  the  National  Flood 
Insurance  Act  (which  is  referenced  in 
§  50.4),  would  be  required  to  the  same 
extent  as  for  activities  not  exempted  by 
this  section,  and  certain  additional 


specified  authorities  listed  in  5  50  4 

would  also  still  apply.  (See  discussion 
below) 
Under  the  part  50  revisions  proposed, 

exempt  activities  would  include  Hl'D's 
endorsement  of  insurance  on  mortjiHjjes 
submitted  by  a  Direct  EndorsenHi:!  'DE) 
lender  without  HUD  review  before  the 
completion  of  construction  and  loan 
closing  for  newly-constructed  homes 
under  mortgage  insurance  programs  for 
one  to  four  family  housing.  However,  the 
Appraiser/Underwriter  Checksheet 
would  have  to  be  completed  on  each 
action,  and  the  enriorspmenf  decision  is 
subject  to  24  CFR  ."51  303(a)(3),  which 
requires  a  notification  to  a  buyer  of  a 
home  in  a  Runway  Clear  Zone  or  Clear 
Zone. 

Certain  areas  of  concern  that  are  the 
subject  of  some  of  the  environmental 
statutes,  executive  orders,  and  HUD 
standards  included  in  present  §  50  4 
would  be  addressed  in  the  above-noted 
Appraiser/ Underwriter  Checklist, 
namely:  flood  hazards,  noise,  explosion 
and  flammable  materials  storage 
hazard,  airport  runway  clear  zones  and 
toxic  waste  hazards. 

HUD  has  determined  that  tht- 
following  §  30.4  environmental 
authorities  are  not  applicable  to  the 
exempt  activities,  historic  preservation, 
wetland  protection,  coastal  zone 
management,  wildlife,  endangered 
species,  wild  and  scenic  nvers.  air 
quality,  solid  waste  management,  and 
farmlands  protection.  With  reference  to 
these  matters,  the  requirements  of 
consultation  with  other  Federal  agencies 
on  actions  affecting  any  of  these 
concerns  do  not  apply  to  HUD  insurance 
endorsement  under  a  DE  process,  where 
the  cost-construction  request  for 
endorsement  is  the  first  site-specific 
HUD  action.  HUD's  opinion  is  that  EPA 
reviews  under  the  Sole  Source  Aquifer 
provisions  of  the  Safe  Drinking  Water 
Act  of  1974  (section  1424(e))  would  not 
be  applicable  to  post-construction 
requests  for  endorsement  under  this 
proposed  rule. 

D.  Revisions  to  Proposed  Part  55 

On  January  4,  1990,  the  Department 
published  a  proposed  rule  (55  FR  396- 
409)  that  would  add  a  new  part  55  to 
title  24  of  the  Code  of  Federal 
Regulations  (Floodplain  Management, 
and  Protection  of  Wetlands).  This  rule 
would  implement  the  requirements  of 
Executive  Order  11988.  Floodplain 
Management,  and  Executive  Order 
11990,  Protection  of  Wetlands,  and 
would  revise  24  CFR  200  926d 
(Construction  Requirements  in  the 
Minimum  Property  Standards)  to 
implement  the  requirements  of  the 
executive  orders, 


Under  Executive  Order  11968,  Federal 
agencies  are  to  avoid  supporting 
floodplain  development  or  otherwise 
adversely  affecting  floodplain  areas 
unless  it  can  be  demonstrated  that  there 
is  no  practicable  alternative  to  such  an 
action.  Executive  Order  11990  sets  as 
federal  policy  the  avoidance  of  federal 
assistance  for  new  construction  in 
wetlands.  Part  55  proposes  to  implement 
these  orders  principally  through  an 
eight-step  decision  making  process  in 
which  HUD  determines  whether  there  is 
a  practicable  alternative  to  undertaking 
an  action  in  a  floodplain  or  wetland,  and 
(if  not  and  the  Department  proposes  to 
go  ahead  with  the  action),  requires 
where  practicable  that  the  action  be 
designed  or  modified  to  minimize 
adverse  impacts  on  the  floodplain  or 
wetland.  Under  5  55.12,  all  or  part  of  the 
eight-step  decision  making  process,  or 
other  requirements  of  part  55,  would  be 
made  inapplicable  to  certain  HUD 
actions,  been  is*  Hi  'D  has  determined 
that  there  would  be  no  practicable 
alternative  to  the  action  outside  of  the 
floodplain  and  there  exists  no 
practicabtp  means  of  further  minimizing 
the  impart   .!  the  action. 

With  respect  to  properties  located  in  a 
wetland,  HUD  has  now  determmed  that, 
for  HUD  endorsement  of  mortgage 
insurance  for  loans  for  one-  to  four- 
family  dwellings  that  have  been 
processed  by  DE  lenders  without  prior 
HUD  review,  there  is  no  practicable 
alternative  to  the  action  outside  the 
wetland,  and  no  practicable  means  of 
further  minimizing  the  impact  of  the 
action,  since  at  the  initial  point  of  HUD 
processing,  the  dwelling  will  have 
already  been  built  and  sold  to  an 
eligible  mortgagor. 

Accordingly,  this  proposed  rule  would 
amend  the  previously  proposed  part  55 
to  indicate  that  HUD  endorsement  of 
mortgage  insurance  on  properties  that 
are  processed  by  a  DE  lender  and  are 
located  in  a  wetland  is  not  subject  to  the 
requirements  of  the  new  part  55.  The 
Department  anticipates  that  part  55,  as 
proposed  in  January  1990,  will  be 
promulgated  as  a  final  rule  soon.  Part  55, 
as  proposed,  also  would  make  the  eight- 
step  decision  making  process  in  {  55.20 
inapplicable  to  HUD  actions  involving 
the  disposition  of  individual  HUD- 
acquired,  one-  to  four-family  properties 
in  communities  that  are  in  good  standing 
under  the  National  Flood  Insurance 
Program  (NTIP).  HUD  has  not 
determined  that  individual  HUD  actions 
disposing  of  these  properties  would  be  a 
de  minimis  development  impact  on 
floodplains.  regardless  of  whether  the 
property  is  located  in  a  community  that 
is  in  good  standing  under  the  NFIP. 
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Therefore,  in  today's  rule  HUD  is 
proposing  to  amend  part  55  (as  it  was 
previously  proposed)  to  remove  the 
condition  that  the  property  being 
disposed  of  be  located  in  a  community 
ir.  good  standing  under  NFIP.  (All  of 
§  55  12.  as  proposed  in  the  1990  rule  and 
as  proposed  to  be  revised  in  this  rule,  is 
being  pubhshed  in  today's  document. 
The  portion  of  S  55.12  that  is  newly 
proposed  today  consists  of  a  revised 
paragraph  (b)(.3)  and  an  added 
paragraph  (c)(13).  In  other  respects, 
§  55  12  IS  unchanged  from  the  version 
proposed  m  the  1990  separate 
rulemaking,  which  remains  pending. 

F  MPS  Amendments 

HUD  is  also  proposing  an  amendment 
to  the  Minimum  Property  Standards  for 

one  and  two  family  dwellings  (MPS) 
with  respect  to  a  DE-processed  property 
that  is  located  in  a  floodplain.  when  the 
property  initially  is  submitted  to  the  DE 
lender  for  issuance  of  a  Master 
Appraisal  Report.  In  order  to  avoid 
unnecessary  Hooding  and  consequent 
property  damage,  HUD  is  proposing  to 
revise  24  CFR  200.928d  (Construction 
requirements)  to  require  that  a  DE 


lender  determine  whether  a  property  is 
located  in  a  100-year  floodplain  (as 
delineated  on  maps  of  the  Federal 
Emergency  Management  Agency 
(FEMA)).  Where  the  DE  lender 
determines  that  the  property  is  located 
in  a  floodplain.  the  lender  must  obtain 
from  FEMA  a  Letter  of  Map  Amendment 
(LOMA)  or  Letter  of  Map  Revision 
(LOMR).  and  must  submit  it  to  HUD 
with  each  application  for  insurance 
endorsement.  The  LOMA  or  LOMR 
serves  to  document  that  FEMA 
recognizes  that  the  property  is  not  in 
fact  (because  of  a  mapping  error),  or  is 
no  longer  (e.^.,  because  of  elevation  of 
the  property  during  construction),  in  the 
floodplain. 

It  is  HUD's  intention  that  the 
proposed  amendment  to  24  CFR 
200.926d  apply  to  all  types  of  property 
that  are  eligible  for  mortgage  insurance 
under  the  DE  program.  Since  four-unit 
dwellings  are  eligible  for  processing 
under  the  DE  program  and  are  intended 
to  be  covered  by  the  requirement  for  a 
LOMA  or  LOMR.  HUD  is  proposing  to 
amend  i  200.926(a)(1)  to  reflect  this 
coverage. 


G  Amendment  to  Part  204 

Section  204. 3(a)(2)  authorizes 
approved  single  family  coinsurance 
mortgagees  to  make  eligibility 
determinations  relating  to  the  mortgage. 
the  mortgagor,  and  the  property,  under 
instructions  and  standards  issued  by  the 
FH.^  Commissioner.  There  are  two 
exceptions  to  the  authority  set  out  in 
paragraph  (a),  one  of  which  is  for 
'Mortgages  covering  proposed 
construction  in  new  subdivisions  which 
have  not  been  approved  by  the 
Commissioner."  This  exception  is 
proposed  to  be  stricken  as  a  conforming 
amendment  to  this  rule. 

VI.  Other  Matters 

A  Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  3501-3520).  The  Department  has 
determined  that  the  following  provisions 
contain  information  collection 
requirements. 


Informafion  collectwn  fequirenient 

Sect)oo  o(  CFR 
affected 

No   of 

respondents 

No  0<        i 
cesponses      Total  annual       Hours  pet 
per          i     response          response 
respondent    j 

C-cx-O'e'-..^^  o>  A.30'is«»'  _'-'ie'v(iter  C^ecks^e«^ - 

Tot*  Hours  16.400 

20312(cH2) 

800 

B2 

65.600 

.25 

B  Execvlive  Order  12291 

This  rule  does  not  constitute  a  "major 
r'.>:e'  as  that  term  is  defined  in  section 
1(b)  of  the  Elxecutive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  1'.  1981.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  pnces  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment. 
productivitiy,  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
rarkets. 

The  Department  believes,  however. 
that  one  effect  of  the  rule  will  be 
significantly  to  reduce  barriers  to 
affordable  housing  and  that. 
accordingly,  significant  cost  savings  for 
housing  developers  and  housing 
purchasers  will  be  realized  as  a  result  of 
tne  rule. 


C.NEPA 

An  environmental  assessment  of  the 
effects  of  this  proposed  rule  has  been 
conducted  by  the  Department  and  a 
Finding  of  No  SigniHcant  Impact  with 
respect  to  the  environment  has  been 
made  in  accordance  with  HUD  ^ 

regulations  in  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

D.  Regulatory  Flexibility  Act 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  would  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities  The 
rule  would  have  the  effect  of  relieving 
regulatory  burdens  on  small  and  large 
businesses  alike. 


E.  Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12806.  The  Family,  has 
determined  that  this  rule  does  not  have 
a  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  Order  The 
rule  alters  the  administrative  procedures 
associated  with  subdivision  approval. 
but  it  has  no  direct  impact  on  family- 
related  concerns. 

/'  Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
State  or  local  governments,  or  on  the 
distribution  of  power  and 
responsibilities  between  them  and  other 
levels  of  government.  The  rule's  major 
effects  are  on  individuals  and 
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businesses.  To  the  extent  that  the  rule 
proposes  to  rely  on  state  and  local  law 
for  the  supervision  of  subdivision 
development  concerns,  its  Federalism 
impact  is  favorable  to  the  concept  of 
redistributing  authority  to  local 
government. 

G.  Semiannual  Agenda 

This  rule  was  listed  as  sequence 
number  1322  in  the  Department's 
Seminannual  Agenda  of  Regulations 
published  on  October  21. 1991  (56  FR 
53380.  53390)  pursuant  to  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in 

24  CFR  Part  50 

Environmental  assessments. 
Environmental  impact  statements. 
Environmental  policies  and  review 
procedures.  Categorical  exclusions, 

Exempt  activities. 

24  CFR  Part  55 

Floodplain  management  and  the 
protection  of  wetlands. 

24  CFR  Part  200 

Administrative  practice  and 
procedure,  Claims  Equal  employment 
opportunity.  Fair  housing.  Home 
improvement.  Housing  standards,  Lead 
poisoning.  Loan  programs — housing  and 
community  development,  Mortgage 
insurance.  Organization  and  functions 
(Government  agencies).  Reporting  and 
record  keeping  requirements.  Social 
security. 

24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement,  Loan  programs — housing 
and  community  development.  Mortgage 
insurance,  Reporting  and  record  keeping 

requirements. 

24  CFR  Part  204 

Mortgage  insurance. 

Accordingly,  24  CFR  parts  5a  55.  200 
and  203  are  proposed  to  be  amended  as 
follows: 

PART  50— PROTECTION  AND 
ENHANCEMENT  OF  ENVIRONMENTAL 
QUALITY 

1.  The  authority  citation  for  part  50 
would  be  revised  to  read  as  follows: 

Authority  42  U  S.C  3535(d). 

2.  In  §  50.1,  paragraph  (c)  would  be 
revised  to  read  as  follows: 

§50.1    Purpose  and  authority. 
•        •        *        ♦        • 

(c)  These  regulations  apply  to  all  HUD 
policy  level  action*  (as  defined  in 
S  50.16),  and  to  all  HUD  protect  kvel 


actions  except  to  the  extent  exempted 
under  S  50.19.  For  programs,  activities  or 
actions  not  specifically  identified,  or 
when  there  are  questions  regarding  the 
applicability  of  this  part  the  Assistant 
Secretary  for  Community  Planning  and 
Development  should  be  consulted. 
•        *        *         t        • 

3.  In  S  50.17.  the  introductorv' 
paragraph  and  paragraph  jaj  would  be 
revised  to  read  as  follows; 

§50.17    Pro^acts. 

Either  an  EA  and  a  FONSl  or  an  EIS 
for  individual  projects  shall  be 
completed  before  the  applicable 
program  decision  points  below  for 
projects  not  meeting  the  cntena  of 
S  50.19(a)  or  5  50.20,  and  shall  be 
reevaluated  and  updated  as  required  by 
§  50.37. 

(a)  New  Construction.  (1)  Mortgage 
insurance  or  other  financial  assistance 
for  multifamily  housing  projects,  nursing 
homes,  hospitals,  group  practice 
facilities  and  manufactured  home  parks 
Issuance  of  SAMA  Letter,  or  equivalent 
indication  of  site  specific  HI.TD  approval 
whichever  comes  first; 

(2)  Public  Housing:  Notification  of 
tentative  site  approval  (1977  procedures) 
or  PHA  proposal  approval  (1980 
procedures); 

(3)  Section  8  HAP  Program: 
Notification  of  selection  of  preliminarj- 
proposal. 

«        •        •        •        • 

4.  In  subpart  D,  S  50.19  would  t>€ 
revised  to  read  as  follows: 

§50.19    Exampt  actMtta*. 

(a)  Exemptions  from  the  requirements 
of  this  part.  The  Department  exempts 
certain  activities  from  the  requirements 
of  this  part.  Neither  NEPA  nor  the 
environmental  authorities  listed  in  5  504 
are  applicable,  except  that  compliance 
with  the  Flood  Disaster  Protection  Act 
of  1973  is  required  to  the  same  extent  as 
the  nonexempt  activities.  Activities 
exempt  from  the  requirements  of  this 
part  include  HUD's  endorsement  of  FHA 
insurance  on  mortgage  loans  submitted 
by  a  Direct  Endorsement  (DE) 
mortgagee,  without  HUD  revnew  before 
the  completion  of  construction  and  loan 
closing,  for  newly-constructed  homes 
under  the  mortgage  insurance  programs 
for  one-  to  four-family  housing,  except 
that: 

(1)  An  Appraiser/Underwriter 
Checksheet  must  be  completed  in 
accordance  with  24  CFR  203.12;  and 

(2)  Section  51.303(a)(3)  of  this  chapter 
shall  apply. 

(b)  Exemptions  from  environmental 
laws  and  authorities  other  than  NEPA 
The  Department  exempts  certain 
activities  from  the  requirements  of  this 


part  relating  to  review  under  and 
compliance  with  the  envin:)nmertai  lows 
and  authonties  listed  in  }  50  4  f>f  this 
Ptirt,  The  laws  and  authorities  lisicn  in 
i  50.4  of  this  part  are  not  apphcabl*^  to 
!hpsp  exempt  activities  Ac:t!\'i!i«'b 
pxempt  from  environmeniai  laws  and 
authorities  other  than  NEi'A  include  the 
approval  of  planning  g'-antf,  under  the 
ii()mi:'ovv'Tierj>hip  and  Opportunity  for 
People  Everywhere  (HOPE)  lYograms. 

§  S0.21     lAmerxJwll 

5.  In  S  50.21,  paragraph  \b)  would  !>♦- 
n^moved,  exjstmg  paragr«})h  \h\  wi:iuid 
become  an  undesignaied  i,ntr:njiiri(:ir\ 
parngraph,  and  paragraphs  ;1 1  and  [2.\ 
woiijd  be  redesignated  as  purhgrapris  !e 
<!r.d  (b),  rf3spectively 

;;  Sa22.  50.3«  and  50.43    I  Rtmov*dI 

6  Sf  ctions  50.22.  50  36  and  ,M  43 
wcuid  hv.  removed 

'  In  24  CFR  part  .W,  the  heading  for 
Hppendix  A  and  its'  iubhtading  arf 
prop<:)8ed  to  be  revised  to  rend  bs 
follows 

,^ppeDdlx  A — Format  for  Environmenlai 
Assoftsroenl  of  Hl'D  Projeffs,  IS 
DepartoMwit  of  Housmjj  and  Irhan 
Development 

•         »         .         ,         . 

8„  In  24  CFR  pari,  ,W,  the  heaiiing  for 
apyiPTidix  B  and  its  sutihead;rig  are 
proposed  to  L>e  revised  to  reaG  hr 
fi.'ilows: 

.A.ppendix  B — Format  for  Oalexoncalh 
Excluded  ProJ€»ct»,  I '.S  D«»partmen!  of 
Housing  and  Lrban  Development 


PART  55— FLOODPLAIN 
MANAGEMENT  AND  PROTECTfON  OF 
WETLANDS 

Part  55  as  proposed  tn  jve  R(iff'*<'?  '^  .''4 
CFR  subtitle  A  iS6  FR  ^^^.  j<ir;i:i=-v  4 
1P90)  is  amende<i  as  follows 

9,  The  authority  citation  for  pnrt  55 
would  read  as  follows 

,«iulhorit>  42  U.SC.  4001-41^.  Lxec:i]t;\ii 
Order  11968  [RoodpUiri  Managprr.no  ».  4*'  FTv 
269.51  (V°y  25,  19^7):  F.xpcut:v«  O-rier  1199C' 
(Prc-tection  of  Wetland*!.  M  FT*  2fl»el  'Uev 
25-  197,'j,  42  US.C  3M6(d! 

10.  Section  55  12  would  be  reviiH-o  to 
read  as  follows 

J5S.13    kn^>p»cabWty  of  74  cm  pan  S5  to 

certain  cata9ortat  o<  propoaad  acttont 

[a!  The  decision  making  steps  m 
{  55.20  (bj.  fc)  and  Ig)  (Sleps  2,  3.  and  7) 
shall  not  apply  to  the  following 
categories  of  proposed  action* 

[\]  H1_T)  actions  involving  the 
disposition  of  fTLT)-8cquir^  multifamily 
housing  prt>)ects  or  'bulk  sales"  ^J  Hl'D- 
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acquired  one-to  four-fdmiiy  properties  in 
communities  that  are  m  'he  Regular 
Prograrr.  of  the  National  Flood  Insurance 
Program  (NFIP)  and  in  good  standing 
('  e .  not  suspended  from  program 
eltgibih'y  or  placed  on  probation  under 
44  CFK  59  24] 

(2)  HUD  s  actions  under  section  223(f) 
of  the  National  Housing  Act  for  the 
purchase  or  refinancing  of  existing 
rr.ultifamily  hougmg  projects  in 
communities  that  are  in  good  standing 
under  the  NUP. 

(b)  The  decision  making  process  in 

§  55  20  shall  not  apply  to  the  following 
categories  of  proposed  actions: 

(1)  HUD  s  mortgage  insurance  actions 
for  the  purchasing,  mortgaging  or 
refinancing  of  existing  one-  to  four- 
family  properties  in  communities  that 
are  m  the  Regular  Program  of  the 
NdMona!  Flood  Insurance  Program 
(NFIP)  and  in  good  standing  (i.e.,  not 
suspended  from  program  eligibility  or 
placed  on  probation  under  44  CFR 
59  24!  where  the  action  is  not  a  critical 
action  and  the  property  is  not  located  in 
a  fioodway  or  coastal  high  hazard  area.; 

(21  Financial  assistance  for  minor 
repairs  or  improvem.ents  on  one-  to  four- 
fam-ily  properties  that  do  not  meet  the 
tnresholds  for    substantial 
improvement"  under  §  55.2(b)(9); 

(3!  HUT)  actions  involving  the 
disposition  of  individual  HUD-acquired. 
one-  to  four-fam.iiy  properties. 

(c)  This  part  shall  not  apply  to  the 
following  categories  of  proposed  HUD 
actions: 

(1)  HUD — assisted  exempt  activities 
described  in  24  CFK  58.34: 

(2)  Policy  level  ac'ions  described  at  24 
CFR  50  16  that  do  not  involve  site-based 
decisions: 

(3|  HLHD's  implementation  of  the  full 
disclosure  and  o'her  registration 
requirem.ents  of  the  Interstate  Land 
Sales  Disclosure  Act  (15  U.S.C.  1701- 
T'20!' 

(4!  \r.  action  involving  a 
repossession,  receivership,  foreclosure, 
or  sim.ilar  acquisition  of  property  to 
protect  or  enforce  HUT)  s  fmancial 
interests  under  previously  approved 
loans,  grants,  mortgage  insurance,  or 
other  HUD  assistance 

(5)  \  m.mor  amendment  to  a 
previously  approved  action  with  no 
additional  adverse  im.pact  on  or  from  a 
fioodplain  or  wetland: 

(6)  HUD  3  approval  of  a  project  site, 
an  incidental  portion  of  which  is 
situated  in  an  adiacent  fioodplain  or 
wetland,  but  only  if: 

fit  The  proposed  construction  and 
landscaping  activities  (except  for  minor 
grubbing,  ciear.ng  of  debris,  pruning, 
sodding,  seeding,  etc.)  do  not  occupy  or 
modify  the  we'iand,  the  100-year 


fioodplain,  or  the  500-year  fioodplain 
(for  Critical  Actions), 

(ii)  Appropriate  provision  is  made  for 
site  drainage,  and 

(iii)  A  covenant  or  comparable 
restriction  is  placed  on  the  property's 
continued  use  to  preserve  the  fioodplain 
or  wetland: 

(7)  An  action  for  interim  assistance  or 
emergency  activities  in  involving 
imminent  threats  to  health  and  safety, 
and  limited  to  necessary  protection, 
repair  or  restoration  activities  to  control 
the  imminent  risk  or  damage; 

(8)  HUD's  approval  of  financial 
assistance  for  a  project  on  any  non- 
wetland  site  in  a  fioodplain  for  which 
FEMA  has  issued: 

(i)  A  fmal  Letter  of  Map  Amendment 
(LOMA)  or  final  Letter  of  Map  revision 
(LOMR)  that  removed  the  property  from 
a  FEMA-designated  fioodplain  location. 
or 

(ii)  A  conditional  LOMA  or 
conditional  LOMR  if  the  HUD  approval 
is  subject  to  the  requirements  and 
conditions  of  the  conditional  LOMA  or 
conditional  LOMR; 

(9)  HUD's  acceptance  of  a  housing 
subdivision  approval  action  by  the 
Department  of  Veterans  Affairs  or 
Farmers  Home  Administration  in 
accordance  with  section  535  of  the 
Housing  Act  of  1949  42  U.S.C.  1490o); 

(10)  An  action  that  was.  on  the 
effective  date  of  this  part,  already 
approved  by  HUD  (or  a  grant  recipient 
subject  to  24  CFR  part  58)  and  is  being 
implemented  (unless  approval  is 
requested  for  a  new  reviewable  action), 
provided  that  §S  55.21  and  55.22  apply 
where  the  covered  transactions  under 
those  sections  have  not  yet  occurred.    * 
and  that  any  hazard  minimization 
measures  required  by  HUD  (or  a  grant 
recipient  subject  to  24  CFR  part  58) 
under  its  implementation  of  Executive 
Orders  11988  and  11990  prior  to  (Insert 
Effective  Date  of  This  Rule]  shall  be 
completed; 

(11)  Issuance  or  use  of  Housing 
Vouchers,  Certificates  under  the  Section 
8  Existing  Housing  Program,  or  other 
forms  of  rental  subsidy  where  HUD,  the 
awarding  community,  or  the  public 
housing  agency  that  administers  the 
contract  awards  rental  subsidies  that 
are  not  project-based  [i.e.,  do  not 
involve  site-specific  subsidies);  and 

(12)  Secondary  mortgage  operations  of 
the  Government  National  Mortgage 
Association  (GNMA). 

(13)  HUD  endorsement  of  mortgage 
insurance  on  one-  to  four-family 
properties  that  are  located  in  a  wetland 
(including  fioodplain  properties  with 
respect  to  which  FEMA  has  issued  a 
Letter  of  Map  Amendment  (LOMA)  or 
Letter  of  Map  Revision  (LOMR))  and 


have  been  processed  through 
construction  and  loan  closing  by  a 
Direct  Endorsement  (DE)  lender  without 
prior  HUD  review. 

PART  200— INTRODUCTION 

11.  The  authority  citation  for  part  280 
would  continue  to  read  as  follows: 

Autiiority:  Titles  I.  II,  National  Housing  Act 
(i:  U.S.C.  i7Cn-1715z-18):  sec,  7(d|. 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535ld)) 
Subparts  T  and  U  are  also  issued  under  sec. 
165.  Housing  and  Community  Development 
Act  of  1967  "(42  U.S.C-  3543);  subpart  T  is  also 
issued  under  sec.  KJl,  Housing  and  Urban 
Development  Act  of  1965  (12  U.S.C  l^-Qls). 
and  sec  203.  Housing  and  Community 
Development  Amendments  of  1978  (12  U.S.C. 

i7i5z-n) 

12  In  §  200.163.  a  new  sentence  would 
be  added  at  the  end  of  paragraph  (b)(3). 
and  paragraph  (c)(10)  would  be  revised, 
to  read  as  follows: 

§  200.163    Direct  endorsement 

•  t  «  •  « 

(b)  •   •   • 

(3)  *  *  *    The  mortgagee  may  issue  a 
master  appraisal  report  for  multiple 
properties  in  accordance  with 
requirements  prescribed  by  the 
Secretary. 
•        •         *        •        • 

(c)  •   •   • 

(10)  In  the  case  of  proposed  or  new 
construction  to  which  §  203.12  of  this 
chapter  is  applicable,  that  the  property 
covered  by  the  application  for  insurance 
is  inclu  led  in  a  Master  Appraisal  Report 
authorized  by  §  200.163(b)(3);  and 


Subpart  M— Affirmative  Fair  Housing 
Marketing  Regulations 

13  Section  200.615(a)  would  be 
revised  to  read  as  follows: 

$200,615    App(tcab4<tty. 

*  ft  •  •  • 

(a)  Multifamily  projects  and 
manufactured  home  parks  of  five  or 
more  lots,  units  or  spaces,  and  initial 
submissions  by  a  lender  for  an 
application  for  mortgage  insurance  on  a 
single  family  property,  where  the 
property  is  located  in  a  subdivision  and 
the  builder  or  developer  intends  to  sell 
fiv  e  or  more  properties  in  the 
subdivision,  or 
•         •        t         •        • 

14  Section  200.630  would  be  revised 
to  read  as  follows: 

§  200.630    Notice  of  housing  opportunttlee. 

The  Director  of  each  Field  Office  shall 
prepare  monthly  a  list  of  all  projects 
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covered  by  this  subpart,  and  of  a!!  initial 
submissions  by  lenders  for  single  family 
mortgage  insurance  where  the  property 
is  located  in  a  subdivision  and  the 
builder  or  developer  intends  to  sell  five 
or  more  properties  in  the  subdivision,  on 
which  commitments  have  been  issued 
during  the  preceding  30  days.  The 
Director  shall  maintain  a  roster  of 
interested  organizations  and  individuals 
(including  public  agencies  responsive  for 
providmg  relocation  assistance  and 
local  housing  authorities)  who  have 
expressed  a  wish  to  receive  the  monthly 
list,  and  shall  provide  the  list  to  these 
organizations  and  individuals. 

Subpart  S — Minimum  Property 
Standards 

15.  In  §  200.928.  the  section  heading 
and  paragraph  (a)(1)  would  be  revised 
to  read  as  follows: 

§  200.926    Minimum  property  standards  (or 
property  wtiicti  Is  not  multlfamlly  or  care- 
typa  property. 

(a)  ConstrvcUon  standards — (1) 
Applicable  structures.  The  standards 
identified  or  contained  in  this  section 
and  §5  200.926a-200.926e  shall  apply  to 
single  family  detached  homes,  duplexes, 
three-unit  homes,  and  to  living  units  in  a 
structure  where  the  units  are  located 
side  by  side  in  townhouse  fashion. 
Section  200.926d(c)(4)(iv)  shall  also 
apply  to  four-unit  homes. 

*  •        •        #        • 

16.  In  §  200.926d,  paragraph  (c)(l)(iij 
would  be  revised,  and  a  new  paragraph 
(c)(4)(iv)  would  be  added,  to  read  as 
follows: 

§  200.926d    Construction  requirements. 

*  -       •         •         •         • 

[c)  Site  design — {\)  General.  '   '   ' 
(ii)  With  the  exception  of  paragraph 
(c)(4)(iv)  of  this  section,  these  site  design 
standards  are  applicable  only  in 
communities  that  have  not  adopted 
criteria  for  site  development  applicable 
to  one  and  two  family  dwellings. 

*  •        •        «        • 

(4)  Drainage  and  flood  hazard 
exposure. '   '   ' 

(iv)  In  all  cases  in  which  a  Direct 
Endorsement  (DE)  mortgagee  submits  to 
HUD  for  endorsement  for  insurance  a 
mortgage  on  a  newly  constructed  one-  to 
four-family  dwelling  (including  a  newly 
erected  manufactured  home)  which  was 
processed  by  the  DE  mortgagee,  the  DE 
mortgagee  shall  determine  whether  the 
property  is  located  in  a  lOG-year 
floodplain  as  designated  on  maps  of  the 
Federal  Emergency  Management 
Agency  and.  if  so.  shall  obtain  a  final 
Letter  of  Map  Amendment  (LOMA)  or 
final  Letter  of  Map  Revision  (LOMR) 


before  submitting  the  application  for 
insurance  to  HUD.  Such  mor1>jag(»s  shall 
not  be  eligible  for  insurance  unless  the 
DE  mortgagee  submits  the  LO.MA  or 
LOMA  to  HUD  with  the  lender's  request 
for  endorsement. 


PART  203— MUTUAL  MORTGAGE 
INSURANCE  AND  REHABILITATION 
LOANS 

17,  The  authority  citation  for  part  203 
would  be  revised  to  read  as  follows: 

Authority:  Sees.  203.  211,  National  Housing 
.Act  (12  U,S,C.  1709,  1715b);  sec.  7(d). 
Department  of  Housing  and  Urban 
Devpiopmpnl  Act  (42  U.S.C.  3535(d)).  Subpart 
C  18  also  issued  under  sec.  230,  National 
Housins  Act  (12  U.S.C.  1715u). 

18.  Section  203.12  would  be  revised  to 

read  as  follows: 

§203.12    Mortgage  Insurance  on  proposed 
or  new  construction  In  a  new  subdivision. 

(a)  Applicability.  This  section  applies 
to  an  application  for  insurance  of  a 
mortgage  on  a  one-  to  four-family 
dwelling  constructed  m  a  new 
subdivision,  unless  the  mortgage  will  be 
secured  by  a  dwelling  that: 

(1)  Was  completed  more  than  one 
year  before  the  date  of  the  application 
for  insurance  or.  under  the  Direct 
Endorsement  Program,  was  completed 
more  than  one  year  before  the  date  of 
the  appraisal; 

(2)  Is  in  a  subdivision  in  w-hich  all 
development  construction  has  been 
completed  and  accepted  by  the  local 
jurisdiction  and  most  dwellings  hnve 
been  completed:  or 

(3)  Is  being  sold  to  a  second  or 
subsequent  purchaser, 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Subdivision  means  the  total  area 
containing  all  of  the  proposed  land 
development  activities,  building  or 
construction  operations  which  are  under 
centralized  control,  and  planned 
pnncipal  development  elements  lo 
support  the  creation  of  five  or  more 
dwelling  lots  (or  a  lesser  number  of  lots 
that  l-fUD  determines  to  be  appropriate 
to  require  applicability  of  this  section  m 
individual  cases), 

(2)  Improved  area  means  an  area  thut 
is  all  or  part  of  a  subdivision  and  is  at 
least  the  minimum  size  for  which  the 
local  government  is  willing  to  accept  the 
streets,  or  the  water  and  sewage 
systems  for  maintenance,  as 
appropriate. 

(3)  Partially  completed,  with  respect 
to  an  improved  area,  means  that: 

(i)  The  local  government  has  accepted 
the  plat  of  a  subdivision  or  of  an 
improved  area,  and  the  plan  for  its 


principal  development  elements  and 
rights-of-way: 

(ii)  All  government  approvals  lo  begin 
development  and  construction  in  the 
improved  area  have  been  secured; 

(iii)  All  development  or  construction 
of  the  improved  area's  streets,  water 
and  sewage  systems  and  utilities  has 
proceeded  to  a  point  that  precludes  any 
major  changes;  and 

(iv)  Provisions  are  in  place  for 
continuous  maintenance  of  the  streets 
and  water  and  sewage  systems  once  the 
improved  area  is  substantially 
completed. 

(4)  Substantially  completed,  with 
respect  to  an  improved  area,  means  that: 

(i)  With  the  exception  of  delays 
approved  by  the  local  government  and 
the  Secretary,  the  improved  area's 
principal  development  elements  have 
been  completed; 

(ii)  The  local  government  has  issued 
occupancy  permits  or  their  equivalent 
on  those  new  dwellings  being  processed 
for  conditional  commitments;  and 

(iii)  The  local  government  accepts,  or 
will  accept,  for  continuous  maintenance 
the  streets  and  the  water  and  sewage 
systems.  Where  local  acceptance  for 
maintenance  is  not  available,  adequate 
provision  for  private  maintenance  must 
be  demonstrated.  However,  with  respect 
to  private  water  and  sewer  systems,  the 
local  government  also  must  certify  that 
public  systems  are  economically 
infeasible,  or  that  the  property  is  served 
by  a  system  approved  by  the  Secretary 
under  Title  X  of  the  National  Housing 
Act. 

(5)  Principal  development  elements 
include,  without  being  limited  to, 
necessary  grading,  streets,  water  and 
sewage  systems,  utilities,  storm 
drainage,  and  community  facilities,  as 
well  as  measures  and  devices  for  the 
abatement  of  nuisances  and  hazards. 

(c)  Procedures.  (1)  Applications  for 
insurance  to  which  this  section  applies 
v»i!l  be  processed  in  accordance  with 
procedures  prescnbed  by  the  Secretary. 
r"hese  procedures  may  only  provide  for 
endorsement  for  insurance  of  a 
mortgage  covering  a  dwelling  that  is: 

(i)  Located  in  an  improved  area  in 
Bfcordance  with  terms  of  a  conditional 
commitment  issued  as  described  in 
paragraph  (d)  of  this  section; 

(ii)  .Approved  iinder  the  Direct 
Endorst  n.t  nt  IV  g-  ir  and  included  in  a 
Master  Apprw  h«,  R(  ;  ort  authorized  by 
J  200.16.3!  t,>  1(3;  of  'h;^  chapter  or  a 
Master  Certificate  of  Reasonable  Value 
issued  by  the  Dppartment  of  Veterans 
Affairs,  oir 

(iii)  Located  In  a  subdivision  approved 
by  the  Farmers  Home  Administration. 
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(:i  Unless  paragraph  (d)  of  this 
8ec:;on  applies,  or  unless  the  prapert>  is 
located  in  a  subdivision  approved  by  the 
Farmers  Home  Administration,  the 
r.nr*2dgee  m.ust  submit  an  Appraiser/ 
Underwriter  Checksheet  signed  both  by 
an  appraiser  who  meets  HUD  standards 
and  by  the  mortgagee.  The  appraiser 
shall  fieid-mspect  the  subdivision 
containing  the  m.ortgaged  property.  The 
Appraiser/Underwriter  Checksheet 
shall  be  m  a  form  prescribed  by  the 
Secretary  and  shall  cover, 
(i)  Flood  hazards; 
(ii)  Noise: 

(iii)  Explosive  and  flammable 
materials  storage  hazards; 

(iv)  Runway  clear  zones/clear  zones; 
(v  1  Toxic  w'39*e  hazards 
(3)  If  the  builder  (or  developer! 
intends  to  sell  five  or  more  properties  in 
the  subdivision,  an  Affirmative  Fair 
Housing  Marketing  Plan  (AFHMP) 
meeting  the  roquir^ments  of  24  CFR  part 
200,  subpart  M  must  be  submitted  and 
approved  by  HUTD  with  the  Rrst 
application  for  mortgage  insurance. 
Thereafter,  applica'ions  for  msurance  on 
other  properties  sold  by  the  same 
builder  (or  developer!  in  the  same 
subdivision  may  make  reference  to  the 
existing  previously  approved  AFHMP. 
(d)  Improved  areai-  The  conditional 
commitment  shall  require  that  the 
improved  area  be  at  leas'  substantially 
completed  before  cndorscm.ent  for 
insurance.  A  condi'ional  commitment  to 
insure  a  mortgage  on  a  dwelling  located 
in  an  imprtDved  area  m.ay  be  .ssu^-d 
when: 

(11  The  improved  area  is  at  least 
partially  completed. 

(21  There  is  vehicular  access  to  tne 
finished  lot  at  least  to  a  Ime  beyond  the 
subject  site  or  sites,  and  the  lot  and 
block  grading  a.-e  sufficiently  finished  to 
permit  the  appraiser  to  analyse  the 
influence  of  adjacent  areas  on  the 
subject  site  or  sites: 

(3)  Compliance  with  applicable 
r'^quiremenis  of  tne  i(x:al  aovemm*.>nt 
and  the  Secreta-y  can  tDe  aem.in-strateii 
and 

!4)  The  mortgagee  nas  submi^eti  an 
Appraiser -'Review  Aopraiser 
Cheniksneet,  in  a  form  prescnt^.d  b) 
HUD,  that  contains  information  on 
r;oodp;ain.s,  site  and  soil  suitabihty. 
proxirTii'y  to  natural  and  manmade 
haz.ards  including  Ham-mable  and 
explosive  materials,  historic 
preservation  sites  or  areas,  wetlands, 
cons'  ii  zon'^a,  proximity  to  highways  or 
ra:lrr,,i,Js   '   \.::  waste  sites,  airport 
haz^i--^s.  and  cj:"^-"  f:el.i  cundin-.jns  that 
wo'.l  :  t"--  •  :i-::f'r'J''.l,-}  f.''  rr^ortgage 
insurance  of  '.ne  lots  covered  by  the 


Appraiser/Review  Appraiser 
Checksheet. 
18A.  A  new  appendix  A  is  added  to 

part  20.1  '0  r*'! i  as  follows: 

Appendix  .\  to  Part  283 — Appratvsr/ 
L'Dderwriter  Checksheet  Direcl  Endorsement 
Processing  for  FHA  Mortga??*  insurance  on 
Sew  Homes.  U.S.  Department  of  Housing  and 
L  rtwn  Developnient 

Note:  Th'H  .n»"  Ksheet  is  to  be  included 
with  every  newly-constructed  home 
submitted  under  direct  endorsement.  The 
si^atures  of  the  appraiser  and  the  DE 
underwriter  indicate  that  these  issues  wpre 
taken  into  consideration  in  the  appraisal  and 
in  the  loan  underwriting  for  this  home  ll  is  to 
be  signed  by  a  licensed  professional  who  has 
personally  Field  inspected  the  subdivTiion 
containing  the  lot(»)  cited,  and  must  be  co- 
signed  by  the  DE  lender's  underwriter.  A 
single  checksheet  may  be  prepared  for  any 
subdivision,  but  a  signed  checksheet  must  b*> 
included  in  the  case  binder  for  each  home 


landfill  site,  or  a  site  on  the  EPA  Superfund 
!NPL)  list  or  equivalent  state  list?         Yes 
(     ) No (     1 
Comments.    ~ 


Subdivision  name: 
Lot  numbers: 


Field  Inspection  by: 
Date:  


Confirmation:  I  confirm  that  1  visited  the 

buildina  site  on  (date) and  that  [ 

have  evaluated  the  site  for  the  Five  factors 
Itsted  above.  These  were  considered,  along 
with  other  pertinent  factors,  in  determmina 
the  market  value.  The  property  is  subject  to 
the  following  conditions: 


Description: — 

1.  Flood  Hazards:  Is  the  property  located  in 
a  Special  Flood  Hazard  Area  (SFHA)? 

Yes(     )No(     ) 

(If  yes.  a  Letter  of  Map  Amendment/Revision 
is  required.) 
Indicate  the  flood  insurance  (FIRM)  map 

number  and  date 

Comments:    ^ ~ 

2.  Noise:  Is  the  property  located  within 
1.000  feet  of  a  major  road,  highway,  or 
freeway?         Ye8(    )  No  (    ) 

3.000  feel  of  a  railroad?         Yes  (    )  No  (     t 
1  mile  of  a  civil  or  5  miles  of  a  military 
airfield?         Yes  (    )  No  (    ) 
Comments: 

3.  Explosion/Flammable  Materials  Storage 
Hazard:  \a  the  property  located  within  view 
of  any  container  storing  explosive  of  fire- 
prone  materials?         Yes  (    )  No  (    ) 
Comments: 


4,  Runway  Clear  Zones/Clear  Zones:  Is  the 
property  within  3.000  feet  of  a  civil  or  military 
airport?         Yes  (     )  No  (     ) 

If  (he  above  question  is  answered  "yes, "  is 
the  property  in  a  runway  clear  rone/clear 
zone?         Yes(     )  No  (     ) 

If  within  a  runway  clear  lone/ciear  zone, 
has  the  mortgagor  signed  a  statement 
acknowledging  receipt  of  the  notification 
required  by  24  CFR  51.303(a)(3)? 
Comments:    . — ~~ 


Signature:  — ' 

Date:   — — 

Title 

Appraiser  8  CHUMS  .Number 

Di'-e*:!  Endorsement  Lender  Review  and 

Determination 

I  have  reviewed  the  above  factors,  (have 
I     1)  (have  not  (     ])  made  a  site  inspection, 
and  have  dptP'-'v;ned  that  the  property  is 
acceptable  for  secunty  and  loan  underwriting 
subiect  to  the  stated  conditions. 

Signature: "" 

Date:   ^ — ' 

Title 


5.  Toxic  Waste  Hazards:  Is  the  property 
within  3000  feet  of  a  toxic  or  solid  waste 


Underwriter  s  CHUMS  number 

PART  204— COINSURANCE 

19.  The  authority  citation  for  part  204 
would  continue  to  read  as  follows: 

Authority:  Sees,  244.  211.  National  Housing 
Act  (12  U.S  C  1715Z-9.  1715b|:  sec  ~{d]. 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

20.  Section  204,3{aj  would  be  revised 
to  read  as  follows: 

§  204.3    Authority  to  determine  ellglt>lllty. 

(a)  A  mortgagee  approved  for 
coinsurance  is  authonzed  to  make 
determinations  relating  to  the  eligibility 
of  the  mortgage,  the  mortgagor,  and  the 
property,  pursuant  to  instructions  and 
standards  issued  by  the  Commissioner, 
for  insurance  of  a  mortgage  with  respect 
to  any  mortgage  to  be  coinsured  by  the 
Commissioner  and  the  mortgagee, 
except  for  mortgages  financing  the  sale 
of  a  property  by  a  nonoccupant  seller 
who  acquired  title  to  the  property  during 
the  period  beginning  two  years  prior  to 
the  date  of  application  for  insurance. 
and  ending  on  the  date  of  such 
application, 
.         .         •         •         • 

Datnd  Apnl  7,  1992. 
jack  Kemp, 
Secretary^ 
[FR  Doc.  92-8588  Filed  4-15-92;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Technology,  Educational  Media,  and 
Materials  for  Individuals  With 
Disabilities  Program 

agency:  Department  of  Education. 
action:  Notice  of  proposed  funding 
priority  for  nscal  years  1992  and  1993. 


summary:  The  Secretary  proposes  a 
funding  priority  for  fiscal  years  1992  and 
1993  for  the  Technology,  Educational 
Media,  and  Materials  for  Individuals 
with  Disabilities  Program.  This  program 
is  administered  by  the  Office  of  Special 
Education  Programs.  The  Secretary 
proposes  this  priority  to  ensure  effective 
use  of  program  funds  and  to  direct  funds 
to  areas  of  identified  need  during  fiscal 
years  1992  and  1993. 
DATES:  Comments  must  be  received  on 
or  b-fore  May  18, 1992. 
ADDRESS:  All  comments  concerning  this 
proposed  priority  should  be  addressed 
to.  Linda  Glidewell,  Division  of 
Innovation  and  Development,  Office  of 
Special  Education  Programs. 
Department  of  Education.  400  Maryland 
■\venue,  SW.  (Switzer  Building,  room 
3095-M/S-2&40),  Washington.  DC  20202. 

FOR  FURTHER  INFORMATION  CONTACT. 

Linda  Glidewell.  Telephone:  (202)  732- 
1099.  Deef  and  hearing  impaired 
individuals  may  call  (202)  732-6153. 

SUPPLEMENTARY  INFO««IATIOM:  Thtl 

purpose  of  this  program  is  to  support 
projects  and  centers  for  advancing  the 
availability,  quality,  use,  and 
effectiveness  of  technology,  assistive 
technology,  educational  media,  and 
n.a'enaLs  in  the  education  of  children 
and  youth  with  disabilities.  In  creating 
part  G.  Congress  expressed  the  intent 
that  the  protects  and  centers  funded 
under  that  part  should  be  primarily  for 
the  purpose  of  enhancing  research  and 
development  advances  and  efforts  being 
undertaken  by  the  public  or  private 
sector,  and  to  provide  necessary 
linkages  to  make  more  efficient  and 
effective  the  flow  from  research  and 
development  to  application. 

The  Secretary  will  announce  the  final 
p-,  j-',ty  m  a  notice  in  the  Federal 
Register  The  final  priority  will  be 
determined  by  responses  to  this  notice. 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  priority,  and  the  quality  of 
the  applications  received.  The 
publication  of  this  proposed  priority 
does  not  preclude  the  Secretary  from 
proposing  additional  prionties,  nor  does 
It  limit  the  Secretary  to  funding  only  this 


priority,  subject  to  meeting  applicable 
rulemaking  requirements. 

This  program  as  well  as  the  absolute 
priority  support  AMERICA  200<\  the 
President's  strategy  for  moving  the 
Nation  toward  the  National  Education 
Goals,  by  seeking  to  help  children  and 
youth  with  disabilities  reach  the  high 
levels  of  academic  achievement  called 
for  by  the  National  Education  Goals. 

Note:  This  notice  of  proposed  priority  do^fi 
not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Federal  Register 

Proposed  Priority:  Under  34  CFR 
75.105(c)(3)  the  Secretary  proposes  to 
give  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  proposes  to  fund 
under  this  competition  only  apphcat.ons 
that  meet  this  absolute  priority. 

Proposed  Priority:  Practice  Improvenv  nt 
Center  on  the  Effective  and  Efficient  U»e  of 
Technology,  Media,  and  Materials  in  the 
Provision  of  Education  and  Related  Service* 
to  Children  and  Youth  with  DisabiliUes 
(CFDA  84.180N) 

Background 

Effective  and  efficient  use  of 
technology,  media,  and  materials  can 
support  two  objectives  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA):  (1)  Designing  instruction  to 
meet  the  unique  needs  of  children  with 
disabilities,  and  (2)  maximizing  the 
extent  to  which  children  with 
disabilities  can  be  appropriately 
educated  with  children  who  do  not  have 
disabling  conditions. 

Yet.  previous  Office  of  Special 
Education  Programs  supported  research, 
as  well  as  field-initiated  research,  has 
found  that  there  are  many  barriers  to  the 
effective  and  efficient  use  of  technology 
media,  and  materials  with  children  and 
youth  with  disabilities.  Many 
instructional  products  are  not  designed 
to  fit  the  needs  of  children  and  youth 
with  disabilities.  Technology,  media, 
and  materials  are  not  always 
compatible  with  the  curriculum  or  with 
other  instructional  procedures.  Assistive 
devices  are  not  always  fully  appropriate 
to  the  needs  of  specific  children  and 
youth  with  disabilities  or  the  settings  in 
which  they  must  function.  Teachers 
using  technology,  media,  and  materials 
do  not  always  have  access  to  sufficient 
training  and  assistance  in  the  schools. 


Purpose 

The  purpose  of  this  priority  is  to 
establish  a  national  practice 
improvement  center  the  mission  of 
which  would  be  to  promote  the  effective 
and  efficient  use  of  technology,  media, 
and  materials  by  improving  the 
professional  practices  of  special 


education,  related  services,  and  regular 
education  personnel  providing  special 
education  and  related  services  to 
children  and  youth  with  disabilities.  The 
center  must  be  national  in  scope  and 
must  encompass  the  full  range  of 
disabling  conditions. 

The  phrase  "technology,  media,  and 
matenals"  encompasses  a  broad  range 
of  products  and  systems,  including 
books  and  other  te.\tual  matenals. 
audiotapes,  videotapes,  videodiscs, 
computer  hardware  and  software, 
compact  disks  and  CD-ROM,  broadcast 
media  such  as  television  and  radio, 
multimedia,  and  other  products  and 
systems  that  store,  convey,  and  process 
information^  Specifically  included  are 
mstructional  technologies,  media,  and 
matenals.  as  well  as  "assistive 
technology  devices"  as  defined  in 
section  602(a)(25)  of  the  IDEA. 
Effective  and  efficient  use  of 
technology,  media,  and  matenals  is 
based  on  compatibility  with:  (a)  The 
needs  of  children  and  youth  with 
disabilities  and  their  families;  (b) 
curriculum,  instruction,  and  related 
services;  and  (c)  systems  and 
procedures  used  to  provide  special 
education  and  related  services  and  to 
promote  access  and  inclusion  in 
educational  activities.  Effective  and 
efficient  use  should  be  associated  with 
positive  outcomes  for  children  and 
youth  with  disabilities  and  their 
families. 

This  national  center  must  improve 
professional  practices,  which  include  a 
range  of  functions  performed  by 
teachers,  adm.inistrators,  and  others  in 
planning,  adminislenng,  delivenng,  and 
evaluating  special  education  and  related 
services.  Those  practices  are  based 
upon  professional  competencies  and 
attitudes,  and  on  organizational  factors 
such  as  policies,  resources,  and  linkages. 
Practice  improvement  may  entail 
professional  development, 
organizational  development, 
implementation  of  innovations. 
knowledge  access  and  use. 
collaboration  and  linking,  and  other 
processes  Practice  improvement  should 
be  associated  with  positive  outcomes  for 
children  and  youth  with  disabilities  and 
their  families. 

The  center  should  be  a  catalyst  and 
facilitator  which  collects  and  analyzes 
available  information,  validates  and 
extends  the  information,  tests 
approaches  for  improving  practices,  and 
promotes  the  exchange  and  use  of 
information 


Strategic  Plan 

Given  the  scope  and  magnitude  of  the 
center's  national  mission,  it  is  essential 
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for  the  center  to  formulate  a  strategic 
plan  to  focus  and  guide  its  efforts.  The 
strategic  plan  must  include: 

(II A  Statement  and  Justification  of 
Critical  Goals  for  Accomplishing  the 
Center's  Mission 

The  critical  goals  in  the  strategic  plan 
must  address  processes  that,  singly  or  m 
combination,  have  significant  potential 
for  improving  professional  practices  in 
the  efficient  and  effective  use  of 
tpchnology,  media,  and  materials,  The 
practices  of  teachers,  administrators, 
and  others  must  be  targeted  directly  or 
mdirectly.  The  goals  must  be  selected 
and  justified  on  the  basis  of  their 
potential  for  meeting  needs  and 
accomplishing  the  center's  mission 
productively  and  efficiently. 

(2)  An  Analysis  of  Factors  That  May 
Impede  or  Facilitate  Attainment  of  the 

Coals 

The  goals  must  be  analyzed  to 
identify  such  factors  as  needs. 
challenges,  resources,  and  issues  that 
m.ay  affect  their  attainment.  These 
factors  must  then  be  reflected  in  the 
objectives  and  activities  developed  for 
attaining  the  goals 

(3 J  A  Set  of  Objectives  and  Activities 

That  Translate  the  Goals  Into 
Operational  Plans  for  the  Center 

Although  the  strategic  plan  is  subject 
to  modification  during  the  course  of  the 
center's  operation,  it  must  be  developed 
as  a  five-year  plan.  Goals,  obiectives, 
and  activities  must  be  formulated  for 
this  entire  period.  The  plan  must  include 
five  general  types  of  activities — analysis 
and  synthesis  of  extant  information. 
research  studies,  developing  and 
supporting  networks  and  exchanges, 
knowledge  access  and  use,  and 
evaluation.  These  activities  are 
discussed  below.  Additional  activities 
may  be  performed  as  needed  to 
accomplish  the  center's  goals  and 
mission. 

A  plan  for  refining  the  proposed 
strategic  plan  during  the  initial  months 
of  the  project  and  a  plan  for  annually 
reviewing  and  revising  the  strategic  plan 
must  also  be  included. 

Required  Center  Activities 

Analysis  and  Synthesis  of  Extant 
Information 

The  center  must  provide  for  the 
ongoing  collection,  review,  and  analysis 
of  extant  information  on  the  use  of 
technology,  media,  and  materials  with 
children  and  youth  with  disabilities  and 
on  approaches  for  improving 
professional  practices.  Research 
findings  must  be  used,  if  available  For 


critical  topics  where  research  findings 
are  limited  or  inconclusive,  the  center 
must  use  information  such  as  program 
descriptions  and  evaluations,  theoretical 
papers,  policy  statements,  expert 
opinions,  etc.,  as  well  as  research 
findings.  Procedures  for  collecting. 
analyzing,  interpreting,  and  reporting 
informiation  must  be  rigorous  and 
systematic. 

Research  Studies 

The  center  must  conduct  or 
commission  carefully  targeted  research 
studies  for  validating  or  extending  its 

information  analyses  and  testing 
approaches  for  improving  practices  in 
the  use  of  technology,  media,  and 
materials.  Both  qualitative  and 
quantitative  techniques  may  be 
employed,  including  group  and  single 
subject  designs,  surveys,  case  studies, 
and  focus  groups. 

Developing  and  Supporting  Networks 

and  Exchanges 

The  center  must  establish  and 
maintain  contacts  with  institutions  of 
higher  education:  professional 
associations:  Federal,  State  and  local 
agencies:  projects  engaged  in  activities 
relevant  to  the  centers  mission; 
practitioners;  and  other  individuals  and 
organizations  who  can  contribute  to  the 
center  s  efforts.  These  contacts  are 
intended  to  facilitate  a  range  of 
activities.  For  example,  ongoing 
communication  with  members  of  the 
research  community  will  gain  access  to 
research  issues,  activities,  and  findings, 
allow  possible  research  collaboration, 
and  provide  a  means  for  distributing  the 
center's  findings  and  influencing  future 
research  trends  Ongoing 
communication  with  practitioners  wnd 
their  representative  groups  will  guide 
the  development  of  strategic  plans,  gain 
access  to  the  practitioners'  perspectives, 
obtain  knowledge  for  improving 
practice,  and  provide  a  means  for 
evaluating  and  distributing  the  center's 
products. 

Contacts  may  be  accomplished 
through  the  full  range  of  communication 
mechanisms,  mcludmg  in-person 
contact,  print  interaction  and 
procedures,  use  of  media  such  as 
electronic  networks,  and  computer  or 
telephone -based  conferencing. 

The  center  must  coordinate  its 
activities,  as  appropriate,  with 
recipients  of  grants  under  the 
Technology  Related  .Assistance  Act 
ll\ib,  L.  lo6-40"l.  In  addition,  the  center 
must  maintain  an  ongoing  exchange  of 
information  with  the  Center  to  Advance 
the  Quality  of  Technology,  Media,  and 
Matenals  for  Providing  Special 
Education  and  Related  Services  to 


Children  with  Disabilities  (CFDA 
&4.180M)  at  the  University  of  Oregon. 
This  ongoing  exchange  must  include  (1) 
sharing  information  about  ongoing 
activities  and  resources,  (2)  joint 
planning,  and  (3)  collaborating  in  each 
other's  activities,  to  the  extent 
appropriate. 

Knowledge  Access  and  Use 

Providing  access  to  knowledge  and 
promoting  its  use  are  critical  to  the 
center's  mission  and  must  include  a 
range  of  functions  beyond  increasing 
general  awareness  and  distributing 
center  information.  Knowledge,  access, 
and  use  activities  must  include 
communication  between  the  center  and 
targeted  audiences  and  exchange  of 
information  between  practitioners  and 
among  different  communities.  Activities 
must  also  be  tailored  for  various  uses  of 
information,  such  as  selection,  adoption, 
and  implementation  of  improved 
practices. 

Throughout  the  project,  the  center 
must  engage  targeted  audiences  in  the 
development,  exchange,  distribution, 
and  use  of  center  materials.  Formats  for 
the  exchange,  distribution,  and  use  of 
center  information  may  include  a  range 
of  media  formats  (e.g.,  videotape, 
audiotape,  etc.)  as  well  as  print  formats. 

Evaluation 

Evaluation  activities  must  address 
both  "proximal"  and  "distal"  effects  of 
the  center's  activities.  Proximal 
(immediate)  effects  include  impact  on 
audiences  having  direct  contact  with 
center  products,  information  and 
activities.  Distal  (more  long  term)  efTecls 
include  indicators  of  widespread  impact 
on  the  practices  of  special  education, 
related  services,  and  regular  education 
personnel  in  using  technology,  media, 
and  materials  with  children  and  youth 
with  disabilities.  Evaluation  activities 
must  reflect  a  clear  operational 
definition  of  professional  practices 
needed  for  the  effective  and  efficient  use 
of  technology,  media,  and  materials. 

Time  Frame 

The  Secretary  will  approve  a 
cooperative  agreement  with  a  project 
period  of  up  to  36  months.  The  Secretary 
may  make  a  continuation  award  for  an 
additional  two-year  project  period, 
subject  to  the  requirements  of  34  CFR 
75.253(a).  Activities  in  the  first  year 
must  include  staffing,  refinement  of  the 
strategic  plan,  specification  and 
implementation  of  activities  for  analysis 
and  synthesis,  research,  networks  and 
exchanges,  knowledge  access  and  use, 
and  evaluation.  At  the  beginning  of  each 
subsequent  year,  the  strategic  plan  must 
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[„  jp,..,~  p,-o  whether  to  continue 
t-e  ce-'-' :  jr  the  two  option  years,  in 
add;^;^'n  'd  considering  the  factors  in  34 
CFR  "5  25j!  ii  the  Secretary  will  also 
Lonsiaer  tr."  ce-.'-'S  performance  and 
the  added  cor.;r.ou;ion  to  the  purposes 
cf  the  project  that  would  accrue  from 
the  continuation. 

Intergovernmental  Review 

This  program  is  suDjeci  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foiter  an  intergovernmental 


partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  at  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 


c  omment  period,  m  room  3524.  Switzer 
Building  300  C  Street  SW..  Washington, 
DC,  bftween  the  hours  of  ft  30  am,  and  4 

P  m  ,  Monday  through  Friday  of  e.tch 
week  except  Federal  holidav  s 

App::cah!e  Program  Regulations:  34 
CFR  Dart  333,  as  amended  on  October 
::,  \<^>2.  56  FR  5468&-54:'03 

Program  Authority:  20  U  S  (;  '!4t<l, 
ir,.v.a'ios  of  Federal  Domes'ic  Assistance 
N,..riLipr  84  180  Techno!og>   Fducational 
Media,  and  Materials  for  In;!,viduals  with 
|,)'sa');!i':es  l-'roararr,! 

DdH-.d  March  5,  1*52 
Lamar  Alexander, 
5,.,;-.C:-v  r'Educatwr- 
W'V.  Df'C  9:^"3  Filed  4-t.V^q:  S  45  am) 
BILLIMO  COO€  »00©-01-*l 


Thursday 
April  16,  1992 


Part  VII 


Office  of 
Management  and 

Budget 


Cumulative  Report  on  Rescissions  and 
Deferrals;  Notice 


19  92 


UMI 


13606 


Federal  Register  -   V 


Th 


-sddv^  Apr:l  16.  1992  /  Notice 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferral* 

A?-:.  1    '.9*^:  '  ' 

Thi3  -pport  IS  s.b^  ."r-d  in  fulfillment 
of  the  requ.romfvi'  of  Section  1014(e)  of 
the  Cor.gressiO".a'.  Budget  and 
Impoundment  Control  Act  of  1974  (Pub. 
L  93-3441  Section  1014[e)  requires  a 
m.on'hly  report  lis'ing  all  budget 
author-.ty  for  this  fiscal  year  for  which. 
as  of  the  Hrst  day  of  the  month,  a  special 
messaaf  has  been  transmitted  to 
Cor,2'':'ss 


This  report  gives  the  status,  is  b 
April  1. 1992.  of  102  rescission  propose  s 
and  11  deferrals  contained  in  the  special 
messages  for  FY  1992.  These  messages 
were  transmitted  to  Congress  on 
September  30.  and  December  19. 1991. 
and  on  February  19.  March  10.  and 
March  20.  IP^" 
RPM  IssioRS  (Tabie  A  and  AUachment  A) 

As  ul  April  1. 1992. 102  rescission 
proposals  totaling  $5,679.5  million  wer* 
pending  before  Congress, 
n.-f-'-als  (Table  B  and  \ttarhment  B, 

As  of  April  1.  lyyi.  Si.irfou  n.iliiun  ir. 
budget  authority  was  being  deferred 
from  obligation.  Attachment  B  shows 


the  history  and  status  of  eat  h  deferral 
reported  during  FY  1992. 
Information  from  Special  Messages 

The  special  messages  containing 
ii^formation  on  the  rescission  proposal 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
Federal  Register  cited  below 
56  FR  50620,  Monday  Octob.er  ~,  wn 

56  FR  67402.  Monday,  Derember  30,  1W1 
,5-  FR  6644,  Wednesday,  Februa-y  2b. 

1992 
,S^  F'R  nUO.  Wednesday,  Apni  1,  1<»*^2 

57  F-R  11528  Friday,  Apni  3.  1992 
Richard  Darman. 

Director. 

BiLUMG  COOe  jnO-01-M 
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Attachments 
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DU'Aii:Ui.Hl  O*  AGRICULTURE 

Cooperative  State  Research  Service 
Bi,ulding  and  tacUities 


Cooperative  S-^'e  Hesflarr>  Servfce 


Extenston  Service 
Extension  Service.. 


Rescission 

Number 


ATTACHMENT  A 

Status  of  FY  1992  Reactssion  Proposals 

(Amounts  in  thousands  of  dollars) 


Aniounfs  Pending 
Before  Congress 
Less  than  t^ore  than         Date  of 

45  days  45  days         Message 


Amount 
Rescinded 


ArrMunI 

Previously 

Withheld 

and  Made 

Available 


Date 

Made         Cxingressbnat 
Available  Action 


R92-36 

?SC 

R92-3:' 

soo 

R92-38 

SO<j 

R92-39 

?  ro 

R92-4C' 

s:"^ 

R92-4' 

3  0SC 

P92-42 

22S 

R92-43 

225 

R92-44 

750 

R92-45 

94 

R92-46 

39 

R92-47 

38  7 

R92-48 

85 

ct92-49 

49 

R92-50 

'25 

R92-51 

185 

R92-52 

120 

R92-53 

134 

R92-54 

100 

RS2-55 

46 

R92-56 

200 

R92-57 

2S0 

R92-58 

50 

R92-59 

187 

R92-60 

140 

R92-61 

76 

R92-62 

64  7 

R92-63 

150 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 
3-20-92 
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ATTACHMENT  A 

Status  of  FY  1992  Rescission  Proposals 

(Amounts  In  thousands  of  dollars) 


A3  of  Apr!  1.  199? 
Agency/B  iffBau/Ac  count 


Rascission 
Numbar 


^«lrx'.«^  AgriculluTal  Utwary 

Na'nra'  Aqrcutu'al  Ubfary 

Af'^-tn  ann  Piani  inspection  Seneca 

•-.^■.a'^m^  »"d  axpenaas..^ „ , 


R92-64 


R92-35 


OrPARTMEMT  Of  COMMERCE 

National  T  ataoo«TifnunfcatDna  and 
'^jfrryjuon  Admlnistraftor 
PjWc  telaoommunlcatons  facHHtas, 
pjannmg  and  cj>nstruction 


R92-2 


Amounts  Paf»dlng 

__  Before  Congress 

Less  ttian  More  tttan        Data  of 

45  days  45  days        Massage 


soo 

100 


21  425 


3-20-9? 

3-20-92 


3-10-92 


Amount 
Pravtousty 
wiBifiaid 
Amount         ami  Made 
Raackidad     Avaflabla 


Daia 

Made        Congrasstonal 

AvaitaWa  Action 


^ 


s. 
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g. 

in 
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OEPARTMEMT  Of  DEFENSE 


Ooef  Bhoo  and  MalMsnanca 

C>pera*xi  and  matnianance,  Army _._ 

Opefssoo  and  mantanarce.  Navy 

Ooeraaon  and  mainienanca.  Marine  Corps 

Ooe<'a«on  and  mariter^ance.  AJr  Force 

Opefatfc>n  and  maintenance, 

Defense  Agenoes — 

Procurement 

Procu-ament  of  weapons  and  traclted 

combat  veWcles,  Army 

Procuremem  of  ammjnitton.  Army „. 

Aircraft  pfcxurement.  Navy «„^., 

Weapons  D«ocurement.  Navy 

SnipO'jiding  and  converstin.  Navy 

f>*>«f  p<Tx;urefT>eni.  Navy    


R92-3 

92.850 

R92-4 

104  650 

R92-5 

22.000 

R92-6 

4,500 

R92-7 


20.200 


R92-9 

110.000 

R92-10 

1.000 

R92-11 

262.000 

R92-12 

13.200 

R92-13 

238,100 

R92-101 

2.765.900 

R92-14 

41  300 

R92-102 

189  400 

3-10-92 
3-10-92 
3-10-92 
3-10-92 

3-10-92 


3-10-92 
3-10-92 
3-10-92 
3-10-92 
3-10-92 
3-20-92 
3-10-92 
3-20-92 
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f<:»s«a?T:;''   jevwopmeit.  "^ast,  and 

■■•ewa^.'    38>«cprieni,  test  and 

(?va,!  ja'icj!"  Navy 

'iBis^a"-.,'-  aev^cof^ef^t.  test,  and 
#Ta!.ja:x-K'   Aif  f  O'ce 


Milrtary 
Military 

Milnary 
MJr-arv 
Wsiaary 


COIStr-JCtOfl 
CCS-' J('3C^ 

:of^  SI  ruction 
consifuction, 
COnslrudon, 

conr^jCtion 

const' Lidoo. 
constf  jcton, 


Army 

Navy   

Ajf  force  

Defense  Agenaes 
Army  Natona!  Guard 
Aif  National  Guar^j 

ArTiy  Reserve 

Navai  Reserve  „ 


Rescission 
NumDer 


RS2-'5 
R92~"6 


R92--8 

R92-19 

R92-20 
R92-21 

R92--22 
R92-23 
R92-24 
R92-25 
R92-26 
R92-27 
R92-28 
R92-29 


ATTACHMEhfT  A 

Status  of  FY  t992  Rescission  Proposals 

(Amounts  In  itwusands  of  dollars) 


Amounts  Pending 

Before  Congress 

less  t^8^  More  than 

45  days  45  days 


*0  200 
154  800 


102,?OC 


140  600 


127  100 

375  900 

9  050 

17  400 

6000 

48  000 

16  565 

306 

2,749 

36  000 

Date  of 
Message 


10-92 
^0-92 


3- '0-92 

3-10-92 

3-10-92 
3-10-92 

3-10-92 
3-10-92 
3-10-92 
3-10-92 
3-10-92 
3-10-92 
3-10-92 
3-10-92 


o 


Amount 

Rescinded 


Amount 

Prevtously 

Withheld 

and  Made 

Available 


Date 

Made         Congressional 
Available  Action 


< 
o 

is 

z 

o 

I 

<< 

> 

n 


DEPARTMENT  Of  DEFENSE -CfVIL 

•.j:<«i^Kr  a-iC  -namtenance  general... 


R92-91 
R92-92 


30O0 
1.360 


3-20-92 

3-20-92 
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A3  Of  Apfil  1  „  1992 

A 'jt'fic  y^U  oT  eau/Account 


:h  p*B  -'Mf  H'-  O*^-  HEALTH  AND  HUMAJsf 

Hsa--"'  '-^»<30'j'^.»s  a-xi  Services 
•lea,"   e-jui^f^es  and  servces 


ATTACHMENT  A 

Status  of  FY  1992  Rescission  Proposals 

(Amounts  In  tfwusands  of  ctollars) 


Rescission 
Number 


.R92-30 


Amounts  Pending 

Before  Congress 

less  than  More  than 

45  days  45  days 


25  000 


Date  of 
Message 


!0-92 


AfTKJunt 
Rescinded 


Amount 
Prevtousty 

Withheld 
ar>d  Made 

Available 


Date 

Made         Congressional 
Available  Action 


I 

7i 
a 


"if  PARTMf  NT  Of  HOUSING  AND  URBAN 

DfVtLOPMENT 

H>  ",.-■;. • :;  f  * ' :;  g '  a  "IS 

Anf^uai  cortiDotons  for  assisted  housing 


R92-65 

R92-66 

R92-67 

R92-68 

R92-69 

R92-70 

R92-71 

R92-72 

R92-73 

R92-74 

R92-75 

R92-76 

R92~77 

R92-78 

R92-79 

R92-80 

R92-81 

R92-82 

R92-83 

R92-84 

R92-85 


S47659 
1  500 
1,000 
2.000 
150 
100 
1.200 
1  000 
1  300 
3900 
2500 
1  500 
500 
1,000 
1.000 
505 
65 
101 
1.500 
700 
1.000 


3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 

3-20-92 


< 
c 


en 

z 

c 


H 
c 

ca 
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ATTACHMENT  A 

Status  of  FY  1992  Rescission  Proposafs 

(Amounts  in  thousands  of  dollars) 


As  0?  April  1.  1992 

Agenr:y,'B  ijreau/Accouni 


Annua  :.o^-"  D^ions  fof  asssied  hous<ng 

Congre-ja'e  services  program , 

Flexible  «Mj!Ds»<lv  fund    

Policy  Dev^icD^e"'  and  Research 
ops^ar:'-  a^c  'ec^Totogy 


Amounts  Pending 
Before  Congress 

Date  of 
Message 

Amount 
Rescinded 

Amount 

Prevtously 

Withheld 

Rescission 
Number 

Less  tt>en 
45  days 

More  than 
45  days 

and  Made 
Available 

R92-86 

R92-1 
R92-31 

800 

16700 
26  000 

3-20-92 
2-19-92 
3-10-92 

R92-e7 


Date 

Made        Congressional 

AvaMat>ie         Action 


400 


3-20-92 


a 
o. 
n 
»i 

E- 

X 

■2. 
« 

ST 


}FPAR^MfNT  O*^  THE  IMTERIOR 

C'-:!-s*'jc*D^  

'■'ce-a*)"  o^  "16  national  par*  sysiem.  .... 
-1i,/93^  i3<  ^ndia"  Affairs 

Dpe'a'XDn  of  inoian  programs. 

Cr  s'-.,K'on 


R92-89 

7  700 

R92~90 

1,975 

R92-32 

S380 

R92-88 

8593 

3-20-92 

3-20-92 

3-10-92 
3-20-92 


< 

o 


--J 


DfP^mUEHT  OF  TRANSPORTATION 


'■  ecJe^a  ^aiiroad  Adrnintstration 
Uxa: -ai!  •reigwassisiance  _ „ R92-33 

rNVIRONMENTAL  PROTECTION  AGENCY 

f'flsea'ch  ana  deveopmeni     R92-98 

A::a'e~Te"'  co'~?'o<  and  compliance „ RS2-93 

R92-94 

R92-95 

R92-96 

B  _•  io"-i-  Bni-i  facilities R92-97 


9  880 


116 

1.250 

390 

70 

1  450 

20,000 


3-10-92 


3-20-92 
3-20-92 
3-20-92 
3-20-92 
3-20-92 
3-20-92 


> 
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ATTACHMENT  A 

Status  of  FY  1992  Rescission  Proposals 

(Amounts  in  ttiousands  of  Oollars) 


As  0(  April  1 .  1 992 

Agency./Bufeau/ Account 


Amounts  Pending 
Before  Congress 

Rescission  lessJfian  More  than         Oate  ot 

Number  45  days  45  days         Message 


Amount 

Prevtously 

Witfiheld 
Amount  and  Made 

Rescinded      Available 


Date 

Made         Congressional 
Available  Acton 


NATiONAl   AFRONAunCS  AND  SPACE 

Construciton o'  *:  'i^s     , 

Research  and  c  vacc  e^-    

TOTAL  <^i  V:  'ISiONS 


R92-99 

R92--'<30 


3  400 


1 X~92 


5,679.528 


X 


Z 
O 


H 

ar 
e 
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'ages 
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ATTACHME^f^  B 

Status  Of  FY  1992  Doterrals  -  As  of  April  1,  1992 

(Amounts  in  thousands  of  dollars) 


A  g«f>cy/B  ur  ea  u/Account 


f  -.'NCtS  Af'PROPRlATiO  TO 

TMf    PRfSiOENT 

imerna'if-'-a-  Secu^^tv  As.s<siarcs 

Econorric  SJtxx)-^  •^.-'x;    D92- ^ 

092-1 A 

f  ,, a, ,-.,.-,.  .-3<-j  fi^.^ncsr^q       092-8 

A(3e-K  >  fr-'  -^efiatonai  D^'eioDment 

tr-f,r-a^c'*  atsastf*  assistance 

E  iw    •  ve ^^-  2 

092- 2A 

CfflT^cD"  .-a-c^  arx!  transftion  fund D92-9 

[XE  P  ART  ME  NT  Of  AGRICULTURE 

Fo'95t  S«"*Tce 

C/x^pe'a've  wort v. - D92-  3 

t  «oe^«es  tyus^  disoosal ■••••  092- 10 

Timt)«f  savag«  sates. D92- 1 1 

Df  PARTMEKT  Of  DEFENSE  -  CTVIL 

WrtdiHe  Corts«'vaton,  Military 
Reservations 
WHdifte  consefvaton,  Defense D92-4 

Of  PARTMEMT  Of  HEALTH  AND 
HUMAN  SERVICES 

Sock*  Securty  Admimstraton 
Lir^ftatio"  on  admtnistrairye 
exper'ses     D92-  5 


Amounts  Transm  ttted 
Deferral       Original      Subsequent 
Number       Request      Change  (  +  ) 


Releases(-J      

Cumulatrve    Coogres- 
Date  of  0MB/  sionally 

Message        Agency        Required 


244777 


1  90S  CXX5 


40  704 


13,000 


48Z378 
101.006 
131,549 


1.416 


09-30-91 
12-19-91 
02-19-92 


09-30-91 


Congres- 
sional 
Action 


Cumulative 

Ad)u«t- 
ments  (>) 


Amount 
Deferred 

as  of 
4-1-92 


09-30-91 
1,6233^2        12-19-91  1,221,181 

12-19-91  996300 


09-30-91 
12483        02-19-92  42,731 

12-19-91 


135  434 


7,000 


93 


646  908 

9'1  700 

10  456 
13,000 


346  944 

101  006 
124  549 


1  324 


7317 


09-30-91 


7.317 


Is 


CO 

05 
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ATTACHME^f^  B 

Status  Of  FY  19^  Deferrals  -  As  o«  Apr II  1,  199? 

(Amounts  in  thousands  of  ctollars) 


AaancY/BufaaWAccount 


Amounts  Transmttted 
Oafeffai       Original      Subsaquem 
Number       Request      Change  (  +  } 


?fOA.prm'H^  Of  STATE 

BufMu  for  B*':jg»fl  Prograr^s 

U'^^'^d  'i'a'es  er^efg^ncy  refugee  and 

r  y;a'Ky:  assistance  tur>d,  eitecutwe , D92-6 

D92-6A 

X  PAffTMFNT  Of  TRANSPORTATION 

*  m.  i!'*^  aod  ftqutomem  (Ajrpon  and 
aifwav  tf-st  f-jod) „ 092-7 

'0T^,„  DfFERRALS     '. „ 


3COS3 


-^ ---  «e<««s«9tL Amount 

CunulaUve   Congres-    Congres-  CumuiatN-e  Deferred 
Date  of          0MB/          stonaify         mortal        Adjuai-  «8  of 

Message       Agency        Required       Action      ments{f}  4-1-92 


09-30-91 

?4,750        i2-'!9-91 


1  010.375 


25,000 


29  803 


09-30-91  1,010.375 


3.970.575  1.660.S45 


3.438.114 


2,193,006 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES  i 

ADMINISTRATION  i 

NATIONAL  AERONAUTiCS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Reguiatson 
Availability  on  Electronic  Bulletin 
Board  and  CD-ROM 

agencies:  Department  of  Defense 
DOD),  General  Services  Administration 
GSA],  and  National  Aeronautics  and 

Space  Administration  (NASA). 

action:  Notice  of  availability. 

FAR  Changes  A-.  ^:;ablp  on  Eleftron.c 
Bulletin  B  ^.:-ds  Thro;)4:h   \T*T  .ind 
Spnnt  Electronic  iE>Md.;i 

Changes  to  the  Federal  Acquisition 
RpB.:dtion  (FAR)  in  both  proposed  and 
f  ra:  nrm  are  now  available  on 
e  "cTor.ic  Bulletin  Boards  (EBB)  shortly 
a*'er  Federal  Acquisition  Circulars  and 
FToposed  Rules  are  published  in  the 
Federal  Register.  Changes  are  presented 
t    •  r    n  r  r  "  h  V  as  well  as  in  revised 
Sunsections,  Sections,  and  Clauses. 

//-  vv  to  Order:  The  FAR  changes  are 
a  vs.,:  able  through  th-  F.HE-  '3  all 
¥ ^ •■.:■? ^-d.  -jency  users  of  the  FTS2000 
'p;^'or'.r-. jnications  system  through  the 
FTS20(X'MAiL  electronic  mail  service  by 
contacting  their  Designated  Agency 
Representative  (DAR). 


Other  FAR  users  may  order   he  ;  HI; 
service  by  contacting  their  DAR  or 
current  telecommunication  supplier  and 
asking  them  to  arrange  for  access,  or  by 
requesting  service  from  AT&T  Mail  at  1  - 
800-624-5672,  or  service  from  SprintMa.l 
at  1-800-736-1130. 

The  EBBs  are  accessed  through 
normal  E-Mail  procedures.  Once 
connected  to  AT&T  Mail,  at  the 
"Command:"  prompt,  the  user  will  enter 
<READ  !FAMR:README.1>  for 
operating  procedures.  Once  connected 
to  SprintMail,  at  the  "Command?" 
prompt,  the  user  will  enter  <COMfH:)SF 
REGULATION  >  and  follow  menu  ad 
script  instructions. 

FAR/FIRMR  Complete  Regui  r  oris 
Available  on  CD-ROM  Through  thF 
Superintendent  of  Documwit 

The  full  text  and  forms  of  the  Fe d.  rai 
Acquisition  Regulation  (FAR      rd  ;h  ■ 
Federal  Information  Resources 
Management  Regulation  (FIRMR).  ai  rig 
with  several  information  resources 
management  and  acquisition  regulati  n 
publications,  are  available  on  a  single 
Compact  EHsc-Read  Only  Memory  (CI>- 
ROM).  The  entire  files  of  text  and  fon-  s 
are  updated  and  reissued  quarterly,  ar.d 
have  index  and  retrieval  functionsio 
search  for,  and  download,  required 
information. 

System  Requirements:  Following  is 
the  minimum  configuration: 


1   An  IBM  PC/XT/AT  or  compa'sble 
with  5'M)  KB  RAM, 
2.  \!S-DOS  V fusion  3  1  or  later. 
3  CD-ROM  dr;vp  w;:h  MS-DOS 
pxtcnsions  capable  of  reading  ISO  96«1 
f -irrrMi' 

How  to  Order:  Stock  Number  722-009- 
00000-2  for  Sice  per  year,  prepaid,  or  a 
Government  purchase  order  to: 
Suppnntendent  of  Documents.  PO  Box 
371954  or  FAX  202-512-2233.  Pittsburgh, 
FA  ;'./WV-~Q=.4 

T.:  --i--  wh  V'sa  -r  M  -sterCard, 
'•dcdicnc  Z^J2-~n3-^~^'^^ 

Contact  for  FAR  G  Coy le  Dodge, 
CSA  FAR  Electronic  Distribution 
Program.  Office  of  Federal  Acquisition 
Policy.  18th  &  F  Streets,  NW.,  room  4034, 
Washirii^ton,  DC  2M05,  telephone  202- 
501-2801  or  FTS  ,B-;41-28<n  (after  Apr':! 
20,  1992,  corr.mercia!  or  FTS  202-,">01- 

zumi 

F'-r  FIRMR  or  CD-ROM  S'ew.i'-t 
Randail,  GSA  IRMS  Regulations 
Analysis  Division,  18th  S  F  Streets 
\'W.."room  3224.  Washington,  DC  2(M05, 
telephone  202-501-4469  or  FTS  8-24! - 
4469  iafter  April  20,  1992.  commercial  or 
FTS  :ri2-501-4469]. 

D'O^'d  ,Arrd  \0.  1992. 
|«f«my  Olson, 

ActJng  Director.  Office  of  Federal  Acquisition 
Policy. 

[FR  Dor.   ■■Z-b~f)-  F  ,fd  4~'.V-^:  a  S5  .iT.i 
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Proclamation  6422  of  Apnl  11.  1992 

Pan  American  Day  and  Pan  American  Ueek.  1992 


By  the  President  of  the  I'nited  Stateu  of  Anu-nt  a 

A  Proclamation 

This  year,  the  peoples  of  the  An>r;r  ,s  art  deeply  mindful  of  our  common 
heritage  as  we  celob-atp  Chnstoph---  C.-^-'ibus's  historic  journeys  to  this 
rpgion  half  a  miHenn'jm  agri  Ye!  uxlay  we  celebrate  not  only  the  great 
meeting  of  cultures  that  was  inituitpd  by  Columbus  and  his  crew  but  also  our 
shared  commitment  to  democratir  ideals  and  to  the  advancement  of  human 
freedom  and  progress  throughout  the  Western  Hemisphere.  Those  shared 
aspirations  and  values  form  the  basis  of  the  unique  international  alliance  that 
we  celebrate  each  year  dunng  Pan  Ameru:an  Day  and  Pan  American  Week, 

The  inter- American  System  dates  back  to  IWM)  with  the  establishment  of  the 
Internationa!  Union  of  American  Republics— later  known  as  the  Pan  American 
Union,  Our  present  commitment  to  inter-Amencan  solidarity  and  freedom  is 
embodied  by  that  institution's  successor,  the  Organization  of  American  States. 

Recognizing  that  "the  historic  mission  of  America  is  to  offer  man  a  l.i-:'  ..f 

liberty,    and    a    favorable    envirnnm.en!    for 

aspirations,"   signatories   to    the   GAS   Char'e 

strengthen  the  peace  and  security  of  the  A.Tier 

causes  of  difficulties  among  them  and  'o  fatj;: 

disputes,  and  to  promiOte.  through  oor'ierati-v'e 

and  cultural  development.  Signatoni^s  u.}  th(=  0 

.  ■  the  true  significance  of  .Amc:-;!.,!."  s:^ 
ness  can  only  mean  the  consuliriatirin  o 
framework  of  democratic  instiU-'i-ins 
ty  and  social  justice  basesl  on  rpspec 


the  realization  of  his  just 
■  (igreed  to  \\.>:,,,  tnvs-tnpr  to 
i  ,in  states,  to  prevent  possible 
Ui'j-  t.ie  peaceful  settlement  of 
H(  tion.  their  economic,  social, 
AS  Ch a--**  r  al'^o  declared  that: 

:  ;i,;r ',  ,:   ii  good  neighborli- 

n  ■';  ^     oniinent,  within  the 

a  s).,;,  :n  of  individual  liber- 

r  the  essential  rights  of  man. 


.After  a  cenf'Ty  of  partnership    we  knrw  that  any  real  and  lasting  progress 


withm  the  Inter-.Amierican 
ment  to  this  ideal. 


n'S'err, 


riS  Kone 


hand  in  hand  with  our  commit- 


The  l.'nited  States  firmlv  \: 


)ei:eves  ii 


e  value  of  liie  inter  American  System  as 
a  force  for  promoting  peace  and  s'abdity  in  the  region.  In  recent  years,  the 
Organization  of  American  States  has  proved  to  be  an  effective  vehicle  not 

only  for  the  settlement  of  disputes  but  also  for  the  promotion  of  representative 
government  and  hum.an  rights.  With  tlie  principal  exception  of  Castro's  Cuba. 

we  have  come  close  to  achieving  tli* 
hemisphere.  Today  the  OAS  is  p!a\ 
democracy  in  Haiti  and  Peru. 


w  irid  s  first  completely  democratic 
a   H   K«  y   role  in  efforts  to  restore 


As  part  cf  their  expressed  com.mitmr-nt  to  (it  mocratic  ideals,  members  of  the 
OAS  have  recognized  that  all  human  beings  have  the  right  "to  attain  material 
well-being  and  spiritual  growth  under  circumstances  of  liberty,  dignity,  equali- 
ty of  opportunity,  and  economic  security."  Accordingly,  the  United  States  and 

Its  friends  and  neighbors  have  also  l)een  working  tugeiher  to  promote  invest- 
ment and  free  and  fair  trade  in  the  region,  to  alitni-iir'  tr;^  pr(  'dm-  of  ofTcial 
debt,  and  to  encourage  protection  of  the  er,v:ronm,er.'  'Thicse  wih^.s  f:,:--.  the 
heart  of  the  Enterprise  for  the  Ame.ncas  ln;tiat:\'e,  which  rpcent;\  ti-^-K  JiO:',.ther 
step  forward  with  the  establishment  of  the  Muitdateral  !n\'estTi]f'r:t  F;o;o.    This 


13622         Federal  Register    '  Vo:    5^    No.  74  /  Thursday.  Apr.!  16.  1992  /  Presidential  Documents 


new  fund  will  provide  targeted  support  for  Latin  American  countries  as  they 
transform  lumbering  state-run  industries   into   efficient  private   enterprises. 

Because  the  security  and  well-being  of  our  peop!es-and  the  stability  of  entire 
governments— also  depend  on  our  success  m  the  fight  against  drugs,  we 
remain  committed  to  achieving  the  goals  of  the  1990  Cartagena  Declaration, 
which  laid  the  foundation  for  the  development  of  a  comprehensive,  multilater- 
al anti-drug  strategy.  At  our  recent  summit  in  San  Antonio,  the  United  States 
and  six  of  our  Utin  American  neighbors  agreed  to  move  beyond  the  achieve- 
ments of  Cartagena  and  to  strengthen  interdiction,  alternative  development 
and  demand  reduction  efforts.  In  these  and  other  endeavors,  we  are  heartened 
by  the  prospect  of  extending  h,:-idn  freedom  and  progress  throughout  the 
hemisphere-from  Point  Barrow,  A!aska,  to  Puerto  Williams,  Chile,  and  to 
every  point  in  between. 

NOW  THEREFORE,  I.  GEORGE  BL'Sii  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  m  me  by  the  Constitution  and  laws 
of  the  United  States,  do  herebv  proclaim  Tuesday,  April  14.  1992,  as  Pan 
American  Day  and  the  week  of  April  12  through  April  18,  1992^  as  Pan 
American  Week.  I  urge  the  Governors  of  the  fifty  States  and  the  Common- 
wealth of  Puerto  Rico,  and  officials  of  other  areas  under  the  flag  of  the  United 
States,  to  honor  these  observancps  with  appropriate  ceremonies  and  activities, 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourteenth  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-two.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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Presidential  Documents 

[             Title  3— 

1 

The  President 

Presidential  Determination  No    92-20  iif  Apnl  3    1TO2 

Determination  Under  Section  402((:)(2:HA)   of  the    Trade   Ati   of 
1974,  as  Amended — Armenia.   Belarus.   kvrK>7.stan,   nud   Russia 

Memorandum  for  the  SecretarA   c^f  Stat« 


IHirsuar.t  tn  src'itr  4ri2ic){2)(A)  of  tM.-  Trade  Act  of  1974  (19  U.S.C. 
2432(c)(2)(A;i.  as  amended,  (the  "Act").  I  determine  that  a  waiver  by  Execu- 
tive order  of  the  application  of  «;•■-.•;  ns  (a)  and  (b)  of  section  402  of  the  Act 
with  respect  to  Armenia    Bel,irus    K .  t vzstan.  and  Russia  will  substantially 

promote  the  obiectivcs  r^  ^f^i  '..:::  40:: 


Yi:u  are  aathonzetl  ar 
Register 


,re( 


ted  to  publish  this  determination  in  tht  I « <it 


[FR  Dor    92  ■  9~  V 
Filed  4-15-92.  2.5(j  pm] 
Billing  code  3195-Cl-M 
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THE  VVlilTE  HOUSE. 
Washington.  April  3,  1992. 


Mitonai  notp   r   ;    h*  President's  message  to  Congress  on  trade  with  Armenia.  Belarus,  Kyrgyz- 

Rian  -d'.'.  Ho^s  a  m  •  -as?  ^fC  of  isR-.r- 14  of  the  Weekly  Compilation  of  Presidential  Documenta. 
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NUCLEAR  REGULATORY 
COMMISSIOM 

10  CFR  Parts  170  and  171 

RIN31S0-AE13 

Limited  Revision  of  Fee  Schedules 

agency:  Nuclear  Regulatory 

Commission. 

ACTIO**:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  make  two  limited  changes 
to  its  assessment  of  license  and  annual 
fees.  The  final  rule  assesses  license  fees. 
which  are  based  on  the  full-cost  method. 
quarterly  instead  of  semiannually  and 
establishes  a  lower  tier  small  entity 
annual  fee  for  those  licensees  that  are 
small  entities  with  relatively  low  annual 
gross  receipts  or  supporting  populations. 
These  final  amendments  are  intended  to 
improve  NRC  financial  management  and 
further  mitigate  the  impact  of  the  annual 
fee  on  small  licensees  with  relatively 
low  annual  gross  receipts  or  supporting 
populations. 

EFFECTIVE  DATE:  May  18, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

C.  James  HoUoway,  Jr..  Office  of  the 
Controller.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
Telephone  301^92-4301. 

SUPPLEMENTARY  INFORMATtOIC 

I.  Background. 

II.  Responses  to  Comirients. 

III.  Fmal  Action — Changes  Includeii  In  F'laal 

Rule. 
IV  Section-by-Section  Analysis. 

V.  Environmental  Impact:  Categorical 

E.xclusion. 

VI.  Paperwork  Reduction  Act  Statement. 

VII.  Regulatory  Analysis. 

VIII.  Rejniiatory  Flexibility  Certification/ 
Analysis. 

IX.  Backfit  Analysis. 


I.  Background 

The  NTIC  assesses  two  type?  of  fees: 

(1)  License  and  inspection  fees  are 
assessed  under  10  CFR  part  170  to 
recover  the  costs  to  the  NRC  of 
providing  individual  services  (»■  g., 
inspections  and  reviews  of  licen.se 
applications)  to  specific  appliCHnts  fur. 
and  holders  of,  NRC  licensee  and 
approvals. 

(2)  Annual  fees  are  assessed  under  10 
CFR  part  171  to  recover  NRC  generic 
and  other  regulatory  costs  not  rpcovered 
under  10  CFR  part  170. 

On  July  10,  1991  (56  FR  31472,,  the 
Commission  published  a  final  rule  that 
revised  the  fee  schedules  contained  m 
10  CFR  parts  170  and  171.  Thesp 
revisions  were  necessary  to  compiv  w;th 
the  Omnibus  Budget  Renoncihatmn  /Xct 
of  1990  (OBRA-OO),  This  Public  Law 
requires  that  the  NRC  recover 
apprcximafely  100  percent  of  \'s  budget 
authority  for  FY  1991  through  1995  from 
the  assessment  of  license  and  aruiual 
fees,  To  reduce  the  economic  impact  of 
the  annual  fees  on  small  entities,  the 
NRC  in  accordance  with  the  Rpgulatorv' 
Flexibility  Act  of  1980  (RFA)  established 
a  maximum  annual  fee  of  $l,8f)0  per 
licensed  category  for  those  licenspf  s 
that  qualify  as  small  entifies  ur.der  'he 
NRC's  size  standards 

The  NRC  adopted  size  stand.irds  for 
determining  which  N'RC  lirenscr? 
qualify  as  small  entities  on  Det.emtier  9 
1985  (50  FR  50241).  and  clarified  these 
Size  standards  on  November  6.  IPPI  i.=>6 
FR  56672),  The  NRC  size  stand  irds  for 
small  entities  are  as  follows 

1.  A  small  business  is  a  business  with 
annual  receipts  of  $3.5  million  or  less 
except  private  practice  physicians  for 
which  the  standard  is  annual  receip'5  cf 
Si  million  or  less. 

2.  A  small  organization  is  a  not  for- 
profit  organization  which  is 
independently  owned  and  operated  and 
has  annual  receipts  of  $3,5  million  or 
less. 

3.  Small  governmental  jurisdu  tions 
arc  governments  of  cities,  counties 
towns,  townships,  villages,  school 
districts,  or  special  districts  with  a 
population  of  less  than  50.000 

4.  A  smell  educational  institution  is 
one  that  is  (1)  supported  by  a  qualifying 
small  governmental  junsdiction.  or  (2) 
one  that  is  not  stale  or  publicK 
supported  and  has  500  employees  or 
less 


The  Commissi'ir  st,^'.--::  .  'f:tr'v  in 
establishing  thfse  s:?*'  star.au'ns  that 
the  term  "annual  hm  eipts"  is  liwu  m  -he 
same  manner  as  used  by  the  Smni! 
Business  Administration  (M        i    13 
CFR  121.402(b)(2)  annual  receip'^  h'< 
defined  "*   '   *  to  include  a!!  tpm  nuf  m 
whatever  iorrci  rpctivtni  I'r  hi  >  n.ed  from 
whatfx'pr  wxm.es  '    *    '     i '^4  't¥  ,:-..  W" 
Decern twr  n.  lv<B,«j 

C)r;  i.irmar>  9.  1*12  (57  FR  847),  the 
(  .in.rT.ission  put. Wished  for  comment 
pr(ipi)(it'<!  I'.mitf-ti  th  tinges  to  its  fee 
•k     <     kk  ,;   :    CFR  parts  170  and  171. 
i  :.i-  p.-^upostd  aiange  to  part  170  would 
reduce  the  interval  between  the  time  the 
NRC  provides  a  specific  service  and  the 
time  NRC  Usues  a  bill  for  that  service. 
The  proposed  change  would  result  in  all 
licensing  and  inspection  fees  being 
Allied  it  Iphst  quarterly.  The  proposed 
change  to  part  171  would  further  reduce 
the  impart  of  the  annua!  fees  on  some 
small  enti'ipt 

The  NRC  continued  the  maximum 
annual  fee  of  $1,800  per  licensed 
fiitegnn.'  p-'trtMi-'hp'''  '  :'>,  1^^  T^'  '""^f^  FR 
'i14~21.  for  tbnsp  ':^f^!p^;*^!;  U'  p:  ^I'PS  who 
I  i'uid  qtiahf\  !'i  a  small  entity  under  the 
.NRC  b  si2(  ■-■   :  iards.  In  addition,  the 
NRC  prnpospii  a  lower  tier  small  entity 
ftp  of  $40(1  per  liren^ed  c-itpaory  for 
smaii  businesses  and  nc  npn  fit 
organizations  with  reiHtr.tiv  '.  v*  ii:l,^.•^ 
aruiual  receipts  of  icx-  than  %J'>i  iXAJ  and 
small  govemrrier.trti  i.ns  :k  nins  with  a 
relatively  low  population  of  less  than 
20,000.  The  Commission  noted  that  this 
decision  balanced  the  objective  of 
OBRA-90  and  RFA  by  reducing,  but  not 
eliminatir»g.  the  impact  of  the  annual  fee 
on  small  entities. 

The  NRC  emphasized  that  the  scope 
of  the  proposed  rule  was  narrowly 
focused,  the  proposed  amendments  were 
limited  to  the  questions  of  (1)  whether 
and  how  the  pwri  1~0  license  fee  billing 
interval  shouia  tip  ir.odified  and  (2) 
whether  and  hi  w  ti  further  alleviate  the 
impact  of  the  p.i'  '"l  annua!  fees  on 
those  materia  !■  !  cpiusees  that  meet  the 
existing  NKC  '  i7r  ^'andards  for  a  small 
entity.  Thus,  the  Commission  stated  in 
the  proposed  rule  that  it  would  consider 
only  'hnpp  r(>rimp'"'«  which  addressed 
thef-p  'w'c  iiiipot'o's   The  Commission 
H  <.!  noted  that  it  was  nut  seeking,  and 
wruld  not  ronhidrr  rnmmpnts  (1) 
rp,ritinfi  to  a  chanjjp  in  ;hp  \RC'8 
existing  size  ptansl.irri^  i.nd*  r  which  a 
licensee  cj:>uld  qiiatifv  as  a  .'.nail  entity 
for  annual  fee  purposes.  (2)  suggesting 
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changes  in  the  structure  of  the  specific 
fee  categories,  or  (3)  suggesting  changes 
in  the  methods  for  allocating  costs  and 
calculating  the  annual  fees. 

The  agency  workpapers  that  support 
the  final  changes  to  10  CFR  parts  170 
and  171  are  available  in  the  Public 
Document  Room  at  2120  L  Street.  NW., 
Washington,  DC,  in  the  lower  level  of 
the  Gelman  Building. 

II  Responses  to  Comments 

Thirty-five  public  comments  were 
received  by  the  close  of  the  comment 
penod  on  February  10,  1992.  The 
Commission  has  received  and  evaluated 
an  additional  seventeen  comments 
which  were  received  by  close  of 
business  February  28,  1992,  for  a  total  of 
52  public  comments. 

Of  these  52  comments,  36  were  from 
persons  concerned  with  other  than 
power  reactors  (including  Federal  and 
local  government  agencies),  15  were 
from  utility  licensees  and  their 
representatives  and  one  from  a 
Congressman.  Copies  of  all  comment 
le"e'8  are  available  for  inspection  at  the 
Public  Document  Room. 

There  were  several  comments  that 
were  not  within  the  limited  scope  of  the 
proposed  rule  and.  therefore,  were  not 
evaluated  for  the  purpose  of  issuing  this 
final  rule.  Briefly,  these  commenters 
suggested  that — 

(1)  The  part  171  annual  fees  for  well 
loggers  be  eliminated  and  that  the  part 
1~0  licensing  and  inspection  fees  be 
returned  to  1988  levels: 

(2)  The  proposed  revisions  do  not 
solve  the  problems  faced  by  medical 
licensees; 

(3)  The  NRC  consider  taking  possible 
alternative  actions,  e.g.,  eliminating  the 
Regional  offices  and  consolidating  the 
personnel  in  the  Washington.  DC 
Metropolitan  area,  immediately 
instituting  a  hiring  freeze  and  eliminate 
all  unnecessary  personnel,  eliminate  or 
defer  lower  priority  research  and 
generic  rulemaking  activity,  etc.,  rather 
than  changing  the  existing  fee  structure; 

(4)  The  VRC  assesg  fees  based  on  the 
size  of  the  company,  the  number  of 
sources  or  amount  or  type  of  material 
possessed  under  the  license  and  the 
frequency  of  use  of  the  material;  and 

(5)  The  NRC  make  Congress  aware  of 
the  unanticipated  and  undesirable 
impact  of  100  percent  fee  recovery. 

Many  of  the  comments  which  were 
considered  were  similar  in  nature.  For 
evaluation  purposes,  these  comments 
have  been  grouped,  as  appropriate,  and 
addressed  in  the  context  of  the  narrow 
focus  of  the  rule. 


A.  Modification  to  10  CFR  Part  170 
License  Fee  Billing  Interval 

1.  Comment.  Fifteen  commenters 
addressed  the  proposed  change  to  the 
part  170  license  fee  billing  interval  from 
semiannually  to  quarterly.  Except  for 
one,  all  of  the  fifteen  commenters 
supported  the  proposed  change.  Most 
commenters  indicated  that  the  change 
will  provide  more  rapid  and  valuable 
feedback,  will  permit  hcensees  to  more 
readily  assess  and  budget  for  costs 
incurred  by  the  NRC  for  licensing 
activities,  and  will  provide  more  timely 
information  on  which  to  make  business 
decisions.  One  commenter,  however, 
preferred  the  existing  semiannual 
Interval  for  billing  part  170  licensing  fees 
and  indicated  that  the  company  could 
make  better  use  of  financial  resources. 
Another  commenter  indicated  that  if  the 
change  to  the  billing  interval  were  made, 
it  should  be  made  effective  for  FY  1993 
instead  of  FY  1992  because  budgets  for 
FY  1992  have  ab^ady  been  established 
and  are  based  on  the  semiannual  cycle. 

Response.  Given  the  support  by  the 
commenters  and  the  improvement  to 
NRC  financial  management,  the 
Commission  is  changing  the  billing 
interval  for  part  170  license  fees  from 
semiannually  to  quarterly.  The 
Commission  does  not  believe  that  the 
change  needs  to  be  deferred  until  FY 
1993  because  this  change  should  affect 
only  the  timing  of  the  bills  and  not  the 
total  amount  to  be  paid  from  FY  1992 
budgets.  Therefore,  the  change  will 
become  effective  30  days  after 
publication  of  the  final  rule. 

B.  Modification  to  10  CFR  Part  171 
Annual  Fees  for  Small  Entities 

The  comments  on  the  modification  to 
the  small  entity  annual  fee  ranged  from 
urging  adoption  of  the  proposed  change 
to  opposing  the  proposal.  Some 
commenters  indicated  that  the 
Commission,  while  taking  a  step  in  the 
right  direction,  had  not  gone  far  enough 
to  alleviate  the  economic  impact  of  the 
annual  fees  on  small  entities.  Other 
commenters  indicated  that  the 
Commission  had  gone  too  far  in 
proposing  a  lower  tier  small  entity  fee. 
Thus,  the  commenters  raise  two 
fundamental  questions.  First,  should  the 
Commission  adopt  a  lower  tier  small 
entity  fee?  If  the  answer  to  this  question 
is  yes,  then  the  second  question  is 
should  the  Commission  modify  the 
proposed  lower  tier  proposal  in  the 
proposed  rule?  The  comments, 
evaluation,  and  Commission  decision 
concerning  these  questions  are 
discussed  below. 


Should  the  Impact  on  Small  Entities  Be 
Further  Reduced? 

1  Comment,  Ten  commenters 
supported  the  proposed  change  to 
establish  a  lower  tier  small  entity  fee  of 
S400  for  FY  1992.  Another  seven 
commenters  also  supported  the 
proposed  changes  even  though  they 
believed  additional  reductions  should  be 
made.  These  commenters  indicated  that 
the  change  is  reasonable,  appropriate, 
and  necessary'  to  keep  small  businesses 
operating  and  people  employed.  These 
com.menters  indicated  that  without  the 
reduction,  it  would  not  be  cost  effective 
to  continue  to  operate.  In  addition. 
comme.Tters  indicated  that  the  change 
would  enable  companies  to  remain 
competitive,  would  draw  a  distinction 
between  ".Mom  and  Pop"  type 
operations  with  relatively  low  gross 
annua!  receipts  and  larger  companies 
with  receipts  of  up  to  S3. 5  million,  and 
would  permit  "micro"  businesses  to 
continue  to  operate. 

2.  Comment.  Sixteen  commenters 
opposed  the  proposed  change  in  the      ' 
small  entity  annual  fee.  These 
commenters  indicated  that,  while  they 
were  symoathetic  with  the  plight  of 
small  entities  and  endorsed  the  concept 
of  some  program  for  relief  to  prevent 
small  licensees  from  going  out  of 
business,  they  believed  that  other  larger 
licensees,  primarily  utilities,  should  not 
be  required  to  pay  for  the  shortfall 
through  an  additional  subsidy. 
Commenters  argued  that  this  is  yet 
another  example  of  the  "deep  pockets" 
argument  applied  by  the  NRC  without 
recognition  of  (1)  the  unfairness  of 
forcing  one  entity  to  pay  for  the  services 
provided  another;  and  (2)  the  potential 
impact  of  the  proposed  action,  for 
example,  the  payment  of  the  additional 
fees  (estim.ated  by  the  commenters  at 
$50,000  per  operating  reactor)  from 
funds  budgeted  for  plant  improvement 
programs  or  from  shareholder  equity, 
thus  affecting  the  financial  position  of 
the  licensee.  The  commenters  who 
opposed  the  proposed  change  noted  that 
NRC  research  and  generic  regulatory 
activities  associated  with  commercial 
applications  of  nuclear  gauges, 
radiopharmaceuticals,  and  radiography, 
for  example,  are  clearly  linked  to  the 
associated  categories  of  materials 
licensees.  Therefore,  these  commenters 
argue,  any  costs  associated  with  those 
NRC  activities  should  be  recovered  from 
those  licensees.  These  commenters 
indicate  that  to  do  othe^\^■ise  is  unfair 
and  a  violation  of  the  Congressional 
direction  that  annual  charges  be  fairly 
and  equitably  allocated.  One  commenter 
argued  that  if  an  .NRC  license  is 
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essential  to  a  company  and  the  NRC  is 
providing  benefits  to  the  company 
commensurate  with  the  annual  fees, 
then  fees  equal  to  or  greater  than  the 
current  small  entity  fee  of  $1,800  are  not 
unreasonable,  for  example,  the  annual 
fee  of  $1,800  for  businesses  with  gross 
annual  receipts  of  $200,000  is  less  than 
one  percent  of  the  receipts.  In  addition, 
the  commenters  indicate  that  the  current 
fee  structure  provides  an  adequate 
balance  between  OBRA-90  and  RFA 
and  that  changing  the  fee  structure  to 
benefit  one  group  of  licensees  at  the 
expense  of  another  moves  away  from 
the  definitively  recognized  balance  , 
achieved  in  the  original  rulemaking.  One 
commenter  indicated  that  any 
restructuring  of  fees  should  not  be  put 
into  effect  until  January  1.  1993.  or  later. 

Response.  After  considering  these 
comments  for  and  against  the  proposed 
rule,  the  Comm.i8sion  has  decided  to 
further  reduce  the  impact  of  the  annual 
fees  on  certain  licensees  who  qualif>'  as 
small  entities  under  the  NRC  size 
standards.  As  indicated  by  these 
comments,  any  reduction  to  the  annual 
fees  for  one  group  of  licensees  results  in 
increased  annual  fees  for  another  group 
in  order  to  meet  the  objectives  of 
OBRA-90  to  recover  100  percent  of  the 
budget  authority.  Therefore,  the  fee 
reduction  for  small  entities  may  be 
perceived  as  unfair  by  those  licensees 
whose  fees  would  increase.  However 
the  RFA  requires  the  NRC  to  consider 
alternatives  to  minimize  the  significant 
economic  impact  on  small  entities  that  it 
regulates. 

As  indicated  by  the  commenters.  the 
impact  of  the  existing  annual  fee  on 
small  entities  with  relatively  low  gross 
receipts  or  a  relatively  low  population 
makes  it  difficult,  if  not  impossible,  for 
them  to  continue  to  operate.  As 
indicated  in  the  proposed  rule,  the 
Commission  has  previously  received 
written  and  oral  comments  from  small 
materials  licensees  about  the  impact  of 
the  part  171  annual  fees.  Clearly,  some 
of  the  over  1.000  termination  requests 
received  by  the  NRC  since  the  revised 
fees  were  implemented  represent  these 
relatively  small  entities.  Members  of 
Congress,  in  many  of  the  more  than  100 
letters  the  NRC  has  received  from  them 
since  the  final  rule  was  published,  have 
expressed  concern  about  the  size  of  the 
annual  fees  and  their  economic  impact 
on  small  entities.  As  indicated  by  this 
discussion,  the  July  10. 1991,  final  rule 
has  negatively  impacted  some  small 
licensees.  Therefore,  consistent  with  the 
RFA.  the  Commission  believes  further 
reducing  the  annual  fee  for  those  small 
licensees  who  are  probably  impacted 


the  most  by  the  annual  fee  is 
appropriate. 

Should  the  Proposed  Lower  Tu^r 
Approach  and  Fee  Be  Modified? 

1.  Comment.  Several  comments  were 
received  indicating  that  while  .NRC  was 
taking  a  step  in  the  right  direction  in 
establishing  a  lower  tier  small  entity  fee 
of  $400,  the  proposal  did  not  go  far 
enough  in  alleviating  the  economic 
impact  of  the  annual  fees  on  small 
entities.  Commenters  indicated  that 
even  more  could  be  done  to  reduce  the 
burden  on  small  businesses  without 
violating  the  Commission's  statutory- 
mandate.  These  commenters  suggested 
that  the  NRC  extend  the  tiering  process 
to  include  all  licensees  who  could 
qualify  as  a  small  entity.  Under  such  a 
plan,  commenters  indicate  that  the  NRC 
would  establish  additional  tiers  or  levels 
of  fees.  Other  comments  suggested  that 
the  $400  should  be  reduced  One 
comment  suggested  that  the  rule 
establish  for  companies  with  gross 
annual  receipts  of  less  than  $50,000  a 
lower  tier  small  entity  fee  of  either  $1(X) 
a  year  for  the  license  or,  in  the 
alternative,  the  license  be  exempt  from 
fees.  Other  commenters  suggested  that 
NRC  adopt  the  $400  fee  for  gross  annual 
receipts  under  $250,000  but  establish  a 
sliding  scale  or  additional  fees  of  $800, 
$1,200.  and  $1,600,  for  gross  annual 
receipts  of  $500,000,  $750,000,  and  $1 
million,  respectively.  Small 
governmental  jurisdictions  also 
commented  that  additional  tiers  or 
levels  of  fees  be  established  to  reflect 
different  levels  of  population  between 
20,000  and  50.000,  Commenters  argued 
that  this  type  of  fee  schedule  would 
more  equitably  distnbute  the  burden  on 
small  businesses  based  on  the  licensee's 
ability  to  pay. 

2,  Comment.  Several  Commenters. 
however,  believe  that  the  proposed  rule 
has  gone  too  far  and  suggested  that  the 
NRC  increase  the  small  entity  fee.  These 
Commenters  suggested  that  the  NRC 
raise  the  current  maximum  annual  fee  of 
$1,600,  and/or  raise  the  $400  proposed 
lower  tier  small  entity  fee  in  order  to 
reduce  the  cost  burden  for  larger 
licensees.  Another  commenter  suggested 
that  the  lower  tier  small  entity  fee  be 
based  on  reducing  the  $1,800  k^  by  only 
30  or  50  percent  instead  of  by  "5  percent 
which  was  used  to  determine  the 
proposed  fee  of  $400. 

Response.  After  reviewuig  and 
evaluating  these  comments,  the 
Commission  has  established  one 
additional  lower  tier,  small  entity 
annual  fee  of  $400  per  licensed  category. 
While  this  change  does  not  eliminate  the 
impact  of  the  fees  on  small  entities,  it 
substantially  reduces  the  impact  for 


those  licensees  with  relatively  low  gross 
annual  receipts  of  less  than  $250,000  and 
for  small  governmental  jurisdictions 
with  a  relatively  low  population  of  less 
than  20,000.  At  the  same  time,  this 
change  does  not  substantially  increase 
the  amount  of  fees  that  large  entities 
would  be  required  to  pay  to  subsidize 
the  small  entities.  In  response  to 
comments  that  the  Commission  has  gone 
too  far  in  shifting  cost  to  the  larger 
hcensees.  the  Commission  notes  that  the 
amount  of  small  entity  subsidy  under 
the  proposed  rule  for  FY  1992  is 
approximately  $8  million  as  compared  to 
the  $5  million  assumed  in  the  FY  1991 
final  rule.  With  regard  to  the  comments 
that  the  Commission  has  not  gone  far 
enough  in  redurjng  the  impact  on  small 
entities,  the  Commission  notes  that, 
based  on  NRC,  Department  of 
Commerce,  and  National  Association  of 
Coimtles  data,  approximately  50  percent 
of  small  businesses  and  governmental 
Jurisdictions  would  be  eligible  for  a 
further  reduction  of  the  impact  of  the 
annual  fees. 

Any  reduction  in  fees  for  small 
entities  must  be  paid  by  other  NRC 
hcensees  Thcn^fnrr  consistent  with  the 
Commission  s  yi.-h.:    f  ni-imtaining  a 
reasonable  balaru  <  '  >*  '■*■*  een  the  OBRA- 
90  and  the  RFA  ;ht  (.C)  mission  does 
not  believe  any  other  reductions  to  the 
fees  should  be  made. 

In  summary,  the  Commission  beUeves 
that  this  change  to  the  small  entity  fees 
will  result  m  a  regulation  that  maintams 
a  reasonable  balance  between  the 
objectives  of  OBRA-90  and  the  RFA  and 
is  consistent  with  the  requirements  of 
these  two  laws. 

Other  Comments 

Several  other  comments  not  directly 
related  to  whether  to  further  reduce  or 
modify  the  impact  on  small  entities  are 
discussed  below. 

1.  Comment.  A  few  commenters 
suggested  th,.*  ;•  t  .  wer  tier  small  entity 
fee  of  $400,  if  in  pitmented  for  FY  1992, 
be  made  retroactive  to  FY  1991  because 
the  $400  fee  would  be  below  the  annual 
fee  levels  paid  in  FY  1991.  This  is 
necessary,  one  commenter  argues, 
because  of  the  confusion  surrounding 
the  Implementation  of  the  Initial 
materials  annual  fees.  The  fees,  which 
came  late  in  FY  1991.  left  many 
licensees  at  a  loss  as  to  how  to  pass 
these  increases  on  to  customers  without 
losing  business.  Other  commenters 
argued  that  they  should  either  be  given 
refunds  for  the  difference  between  what 
was  paid  in  FY  1991  and  the  revised 
$400  fee  or  be  given  a  credit  toward  the 
FY  1992  license  fee  based  on  the 
proposed  $400  fee.  One  conmienter 
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asked  whe'her  or  not  a  license  that  was 
terminated  v\Tihin  the  *\-mdow  of 
opportunity  provided  by  the  NRC  in  FY 
1991  couid  b*»  reinstnte<i  by  paymj?  tJhp 
proposed  $400  iawer  tifr  srna!!  entity 
fee.  Similarly,  if  the  conipany  applied  for 
a  new  license,  accompanied  by  the 
proper  Part  170  appi'tation  fee.  would 
the  applicant  be  subject  to  the  FY  1991 
annual  fee? 

Response.  The  recommended 
modificatioa  to  the  annual  fees  may  not 
be  made  retroactive  to  FY  1991  because 
this  would  result  m  the  \RC  not 
assessing  approximately  100  percent  of 
its  FY  1991  budget  authority,  which 
would  t3€  incons'sti^nt  >M'h  the 
requirements  of  OBR  A -9ij  Therefore, 
the  annual  fees  asses-sed  for  P'Y  1991 
will  not  be  changed.  The  $400  lower  tier 
small  en'ity  fee  wul  apply  to  FY  1992 
and  subseqae.at  years  unless  chanjaed  by 
rulemak;nx  If  a  licensee  eiected  to 
terminate  its  license  i^T.hin  the  time 
permitted  by  the  NRC  and  thereby 
avoided  paymen'  of  the  Fit'  1991  annual 
fee  but  now  wishes  to  have  the  license 
reinstated,  the  licensee  must  file  a  new 
application  with  the  NRC,  accompanied 
by  the  appropnate  sppUcation  fee.  as 
required  oy  10  CFR  part  170.  for  the 
activntieg  requested  in  the  new 
application.  Once  a  r.ftw  license  is 
issued,  the  license  will  become  subject 
to  the  renewal,  amendment,  and 
inspection  fees  of  10  CFR  part  170  and 
the  annual  fees  in  IQ  CFR  part  171.  If  the 
NRC  terminated  a  license  within  the 
period  allowed  by  the  NRC  and 
subsequently  issued  a  new  license  after 
October  1.  1991.  the  NRC  will  not  assess 
the  licensee  an  annual  fee  for  FY  1991. 
Licensees  who  wish  to  withdraw 
termination  requests  from  the  ^fRC  that 
are  pending  termination  on  the  effective 
date  of  tnis  final  rule  and  continue  their 
license(8).  may  do  so  upon  payment  of 
the  FY  1991  annual  fee.  The  licensee  will 
also  be  subject  to  the  FY  1992  annual 
fees. 

2.  Comment.  Several  conunents  were 
received  indicating  that  the  term  "gross 
annual  receipts"  should  be  redefined 
and  limited  to  only  the  income  derived 
from  activities  authorized  by  the  license 
(e.g..  nuclear  medicine  only)  rather  than 
receipts  der.ved  from  all  company 
activities.  A  group  medical  practice  with 
total  gross  annual  receipts  of 
approximately  $2  million  suggested  that 
the  annual  fee  be  based  on  the  receipts 
generated  by  only  the  nuclear  activities 
authorized  by  the  license.  They  indicate 
that  21  percent  of  the  group  practice 
income  is  from  the  office  practice  only 
and  less  than  10  percent  of  the  office 
income  is  derived  from  specific  nuclear 
medicine  procedures.  By  considering  the 


entire  private  prictice  gross  receipts  in 
establishing  the  level  for  the  small  entity 
fee.  commenters  indicated  that  NRC  is 
not  considering  the  economic  realities  of 
a  very  small  program,  in  particular  small 
hospitals  wbo  may  be  forced  to 
discontinue  services  for  rural  patients 
Commenters  argued  that  to  include  all 
gross  annual  receipts  is  not  fair  if  the 
greater  portion  of  that  income  has 
nothing  to  do  with  those  individuals  or 
departments  using  the  nuclear  license 

Response.  The  Commission  disagrees 
with  this  proposal  because  it  w  ould 
result  in  a  further  subsidy  from  the 
larger  entities  for  costs  not  directly 
related  to  them.  This  proposal  would 
also  result  in  NRC  licensees  subsidizing 
the  nuclear  portion  of  an  organization's 
business,  when  the  organization  itself  is 
not  wilUng  to  use  its  non-nuclear 
revenue  to  subsidize  its  nuclear 
operations.  The  Commission  does  not 
believe  that  this  would  be  appropriate 
As  previously  indicated  in  Section  L 
Background,  in  applying  the  gross 
receipts  criteria  for  determining  whether 
or  not  a  company  quahfies  as  a  small 
entity  under  the  existing  NRC  size 
standards,  the  NRC  used  the  term 
"receipts"  as  defined  and  used  by  the 
Small  Business  Administration  (SBAj  m 
the  SEA  size  standards.  SBA  defines 
receipts  "*  *  *  to  include  all  revenues  in 
whatever  form  received  or  accrued  from 
whatever  source  •  *  *" 

ni.  Final  Action — Changes  Included  In 
Final  Rule 

The  following  discussioa  adddresses 
the  &nal  limited  changes  to  10  CFR  parts 
170  and  171.  ^fo8t  ol  these  changes  were 
presented  in  thepn^wsed  rule  published 
on  lanuary  9, 1992  (57  FR  847), 

A.  Amendments  to  10  CFR  Part  170:  Fees 
for  Facilities.  Materials,  Import  and 
Export  Licensees,  and  Other  Regulatory 
Services 

The  NUC  is  making  one  change  lu  lU 
CFR  170.12.  This  change  would  amend 
paragraphs  (bK2).  (c«2).  (d)(2}.  (eKl).  (fl. 
and  (i)  of  {  170.12  to  reduce  the  billing 
interval  from  semiannually  to  quarterly 
for  reactor  and  certain  materials 
licensing  actions. 

B  Amendments  to  10  CFR  Part  171: 
Annual  Fees  for  Reactor  Operating 
Licenses  and  Fuel  Cycle  Licensees. 
Including  Holders  of  Certificates  of 
Compliance.  Registrations,  and  Quality 
Assurance  Program  Approvals  and 
Government  Agencies  Licensed  By  NRC 

The  NTIC  has  dianged  this  regulation 
as  follows: 

1.  The  NRC  is  amending  S  171.16  to 
further  reduce  the  impact  on  small 
entities  with  relatively  low  gross  annual 


receipts.  Although  the  NRC  will 
continue  the  maximum  annual  fee  of 
$1,800  per  licensed  category  for  certain 
small  entities  for  FY  1992.  the  NRC  is 
adding  a  second,  lower  tier  small  entity 
fee  of  $400  per  hcensed  category  Small 
businesses  and  non-profit  organizations 
with  gross  annual  receipts  of  less  than 
$250,000  and  small  governmental 
lunsdictions  with  populations  of  less 
than  20.000  will  qualify  for  the  lower  tier 
snail  entity  fee.  The  basis  for  this 
change  it  discussed  in  detail  in  the 
Rf'euiatory  Flexibility  Analysis  included 
as  .Appendix  A  to  this  final  rule 

Th»  Commission  believes  that  i.iy 
defining  relatively  small  gross  annual 
receipts  as  less  than  $250,000.  a 
Significant  number  of  small  entities 
(approximately  50%)  are  eligible  for  a 
further  reduction  of  the  impact  of  the 
annual  fees.  The  Commission  also 
believes  that  by  defining  a  relatively 
small  governmental  jurisdiction  as  a 
population  of  less  than  20,000. 
approximately  SO  percent  of  the  small 
governmental  junsdictions  are  eligible 
for  a  further  reduction  in  fees.  These 
annual  gross  receipt  and  population 
levels  help  ensure  that  those  licensees 
who  probably  would  be  impacted  the 
most  by  the  annua!  fee  would  pay  the 
lower  fee.  The  Commission  believes  that 
the  S400  fee  per  licensed  category  will 
ensure  that  ^e  lower  tier  small  entities 
would  receive  a  reduction  (e.g.,  75%  for 
qualifying  nuclear  gauge  licensees] 
substantial  enough  to  mitigate  any 
severe  impact  resulting  from  the  annual 
fee.  In  addition,  the  amount  of  the  small 
entity  costs  borne  by  other  licensees  are 
equivalent  to  the  $5.0  million  estim.ated 
in  the  current  rule,  increased  by  20''^  to 
account  for  the  FY  1992  budget  increase 
and  the  reduction  in  the  number  of 
material  iicenaee.s  due  to  license 
terminations. 

In  accordance  with  S  171  13,  the  .NRC 
will  continue  to  issue  quarterly  bills  for 
the  annua!  fees,  for  annual  fees  greater 
than  $100,000,  which  are  based  on  the 
current  10  CFR  part  171  annual  fee 
schedule  (56  FR  31506;  July  10.  1991).  In 
April  1992.  the  NRC  plans  to  publish  a 
proposed  rule  that  would  update  the 
part  171  annual  fees  and  the  part  170 
hourly  rate  and  flat  fees  based  on  the 
NRC's  FY  1992  appropnation. 

I'V'.  Section-By-Sectlon  Analysis 

The  folowmg  analysis  of  those 
sections  affected  under  this  final  rule 
provides  addibonal  explanatory 
information.  Ail  references  are  to  title 
10.  chapter  L  U.S.  Code  of  Federal 
Regulations. 
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Part  170 

Section  170.12  Payment  of  Fees 

Paragraphs  (b)(2).  (c)(2),  (d)(2).  (e)(ll, 
(f).  and  (i)  of  this  section  are  amended 
by  changmg  the  interval  at  which  the 
NRC  bills  applicants  and  licensees  from 
six  months  to  quarterly  This  change 
results  in  NRC  billing  "fees  for  hcensing 
and  approval  actions,  based  on  the  full 
cost  method  (i.e..  professional  staff 
hours  and  contractual  costs),  at 
quarterly  intervals  rather  than  every  s;\ 
months.  This  final  amendment  is 
applicable  primarily  to  reactors  and  fuel 
cycle  facilities  and  will  result  in  all  part 
170  full  cost  fees  being  billed  at  least 
quarterly.  Good  financial  management 
practice  requires  that  fee  billings  be 
made  as  promptly  as  is  possible. 
Licensees  commenting  on  the  proposed 
rule  have  supported  the  billing  interval 
change,  indicating  that  the  change  will 
provide  more  rapid  and  valuable 
feedback  with  the  NRC.  will  permit 
licensees  to  more  readily  assess  and 
budget  for  costs  incurred  for  licensing 
activities,  and  will  provide  more  timely 
information  on  which  to  make  business 
decisions.  The  Commission,  therefore, 
will  bill  license  fees,  based  on  the  full 
cost  method,  at  quarterly  intervals,  for 
example,  December,  March.  June,  and 
September. 

Pert  171 

Section  171.16  Annua!  Fees 
Materials  Licensees.  Holders  of 
Certificates  of  Compliance.  Holders  of 
Sealed  Source  and  Device  Registrations, 
Holders  of  Quality  Assurance  Program 
Approvals,  and  Government  agencies 
licensed  by  the  NRC. 

The  introduction  to  paragraph  (c)  is 
amended  (1)  to  provide  for  the 
continuation,  in  FY  1992,  of  a  maximum 
annual  fee  of  $1,800  per  licensed 
category  for  those  NRC  licensees  that 
meet  NRC  small  entity  size  standards 
and  (2)  to  establish  a  lower  tier  small 
entity  annual  fee  of  $400  per  licensed 
category  for  those  small  businesses  and 
non-profit  organizations  with  gross 
annual  receipts  of  less  than  $250,000  and 
for  those  small  goverr.mental 
jurisdictions  with  a  population  of  less 
than  20,000.  Data  from  an  .NRC  survey  of 
materials  licensees  and  the  Department 
of  Commerce  industry  census  show  that 
about  50  percent  of  small  businesses 
with  gross  annual  receipts  of  less  than 
$3.5  million  have  gross  annual  receipts 
of  less  than  $250,000.  Thus,  the 
Commission  is  defining  a  lower  tier  of 
small  businesses  with  relatively  low 
gross  annual  receipts  as  those  with 
gross  annual  receipts  of  less  than 
$250,000.  Under  this  definition,  the 
Commission  estimates  that  a  significant 


number  of  small  entities  would  qualify 
for  the  further  reduction  of  the  annual 
fee.  The  eligibility  criterion  also  helps 
ensure  that  those  small  businesses  who 
would  probably  be  impacted  the  most 
by  the  annual  fee  pay  the  lower  fee. 

The  Commission  has  used  a  similar 
approach  in  establishing  a  reduced 
annual  fee  for  the  small  governmental 
jurisdiction  standard  of  populations  of 
less  than  50.000.  Data  provided  by  the 
National  Association  of  Counties  show 
that  about  50  percent  of  the  counties 
located  in  non-Agreement  States  have  a 
population  of  less  than  20,000. 
Therefore,  the  Commission  is 
establishing  a  lower  tier  level  of  less 
than  20.000  population  m  order  for  a 
small  governmental  entity  to  qualify  for 
the  reduced  annual  fee  of  $400  per 
licensed  category.  This  action  ensures 
that  at  least  50  percent  of  the  cities. 
towms,  townships,  villages,  school 
districts,  and  other  special  districts 
would  also  receive  the  benefit  of  a 
reduced  annual  fee  because  these 
jurisdictions  are  typically  smaller  than 
counties. 

The  Commission  has  not  changed  its 
basic  definition  of  a  small  entity,  that  is. 
gross  annual  receipts  of  $3.5  million  or 
less  for  businesses  and  nonprofit 
organizations:  pnvate  practice 
physicians  with  gross  annual  receipts  of 
$1  million  or  less,  and  small 
governmental  jurisdictions  with  a 
population  of  less  than  50.000.  The 
Commission  notes  that  these  standards 
apply  to  the  licensee,  not  individual 
authorized  users  listed  in  the  license, 
and  that  a  subsidiary  of  a  large  entity 
does  not  qualify  as  a  small  entity  under 
the  NRC's  size  standards, 

I'nder  this  final  rule,  these  three 
groups  of  NRC  licensees  would  qualify 
for  one  of  the  two  reduced  annual  fees 
depending  on  the  level  of  the  annual 
gross  receipts  or  the  respective 
population.  A  licensee  with  gross  annual 
receipts  of  $1.5  million  will  pay  a 
maximum  small  entity  annual  fee  of 
$1,800  per  licensed  category,  A  licensee 
with  annual  gross  receipts  of  $200,000 
will  qualify  for  the  lower  tier  small 
entity  fee  of  $400  per  licensed  category. 
Private  practice  physicians  whose 
annual  gross  receipts  are  from  $250,000 
to  $1  million  will  pay  the  maximum 
annual  fee  of  $1,800  per  licensed 
category,  while  those  private  practice 
physicians  with  annual  gross  receipts  of 
less  than  $250,000  will  pay  the  reduced 
annua!  fee  of  $400  per  licensed  category. 
Licenses  issued  to  city  or  county 
governments,  for  example,  with  a 
population  of  less  than  20,000  will 
qualify  for  the  lower  tier  small  entity  fee 
of  $400  per  licensed  category.  The 
Commission  believes  that  this  two- 


tiered  approach  will  further  alleviate  the 
impact  of  fees  on  small  entities  with 
relatively  low  annual  gross  receipts  and 
on  smaller  governmental  jurisdictions. 

V.  Environmental  lrnp<ift  Cifegorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

\'I   Paperwork  Redu<!i,'tn   \'-''  Statement 

This  fuial  rule  contains  no  information 
collection  requirements  and.  therefore, 
is  not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq  ). 

Vn.  Regulatory  Analysis 

The  Omnibus  Budget  Reconciliation 
Act  of  1990  (Public  Law  101-508) 
requires  the  NRC  to  recover 
approximately  100  percent  of  its  budget 
authority  for  FY  1991  and  the  succeeding 
four  years  through  the  assessment  of 
license  and  annual  fees.  With  respect  to 
part  170,  this  final  rule  was  developed  to 
title  V  of  the  Independent  Offices 
Appropriation  Act  of  1952  (lOAA)  (31 
U.S.C  9701)  and  the  Commission's  fee 
guidelines.  The  limited  change  to  part 
170  revises  the  fee  billing  interval  to 
quarterly  for  those  Hcense  fees  that  are 
currently  billed  every  six  months.  This 
will  result  in  all  part  170  fees  being 
billed  at  least  quarteriy.  With  respect  to 
the  limited  changes  to  part  171.  the 
Commission  is  adjusting  the  maximum 
annual  fee  assessed  to  materials 
licensees  who  qualify  as  a  small  entity 
under  the  NRC's  size  standards. 
Although  the  Commission  will  continue 
the  $1,800  maximum  annual  fee  per 
licensed  category  for  small  entities,  it  is 
establishing  a  lower  tier  annual  fee  of 
$400  per  licensed  category  for  those 
small  materials  entities  that  have  annual 
gross  receipts  of  less  than  $250,000  and 
for  those  small  governmental 
jurisdictions  with  a  population  of  less 
than  20,000.  This  constitutes  the 
regulatory  analysis  for  this  final  rule. 

Vin  Regulatory  Flexibility 
Certification/Analysis 

The  NRC  is  required  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990  to 
recover  100  percent  of  its  budget 
authority  through  the  assessment  of 
license  and  annual  fees.  This  Act  further 
requires  that  the  NRC  establish  a 
schedule  of  charges  that  fairiy  and 
equitably  allocates  the  aggregate 
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ci.TSJur.!  of  tbese  chartjes  a-nons 
licer-»ee8 

The  ^fRC  i«  arnendinj?  its  r^'ifuijtior.i 
goveming  the  asseftsirvent  of  l;cense  ant: 
annual  fees  to  cai-e  two  limited 
revisions.  The  I'.mi'ed  changes  to  10  CFR 
part  170  assess  license  fees,  which  are 
based  on  the  full  cost  method  quarterly 
instead  of  »emiannLal!y  Thu  change 
affects  only  the  frequency  of  tbe  billings 
and  not  the  amount  of  the  fees  to  be 
billed,  in  additioa  thu  change  applies 
primarily  to  reactors  and  large  fuel  cycle 
facilities  that  are  no'  small  entities. 
Therefore,  the  Con-.mission  certifies  that 
the  chanae  to  10  CFR  part  170  doea  not 
h--'.  e  a  si^nifHiant  economic  impact  on  a 
substantia;  narr.bt^.-  of  small  entities. 

This  final  roie  continues  the  existing 
maximum  annxxai  fee  of  $1,800  per 
licensed  category'  for  small  entitiea  in  10 
CFR  part  171  of  the  Commission's 
regulations.  The  fmal  rule  establishes  a 
lower  tier  small  entity  annual  fee  of  $400 
per  licensed  category  for  those  NTIC 
materials  hcensees  who  can  qualify  as  a 
small  entity  under  the  existing  NRCs 
size  standa.'ds  and  whrse  annual  gross 
receipts  are  !es6  th.an  $250,000  or  for 
those  small  jjovemmental  jurisdictions 
who  have  a  population  of  leas  than 
20,000  This  reduced  annual  fee  is 
established  one  lp%el  or  tier  below  the 
current  $1,800  maximum  annual  fee  per 
licensed  cate«;ory.  The  basis  for  this 
Rna!  ar^endment  to  10  CFR  part  171  is 
discjssed  in  detail  In  the  regulatory 
flexfbihty  anaiys'?  which  is  included  as 
appendix  A  to  ttus  final  rule.  The 
rpgulatory  flexibility  analysis  haS  been 
prepared  in  accorjance  with  5  U.S.C. 
604  Consistent  with  the  requirements  of 
the  Rf^gulatory-  Flexibility  Act.  this 
change  to  10  CFR  part  171  further 
alleviates  the  mpact  of  future  annual 
fees  on  the  smallest  materials  licensees 

IX  BackiH  Anaiyisis 

The  VRC  has  determined  that  the 
bdckf't  rule  10  CFR  5ai09  does  not 
apply  to  this  final  rule  and,  therefore, 
that  a  bdckfit  analysis  is  not  required  for 

this  nn-jl  njle  because  these 
ar.endments  do  no!  require  the 
modification  of  or  additions  to  systems. 
st.'^jctures.  components,  or  design  of  a 

facility  ".'  ''"f  :"!>M'.I':  r-o:)r'  -s  -r  -r 
mar.  ^i-iC  .r.-'i  .icense  tar  a  idci.ity  <jt 
the  procedures  or  organization  required 
to  desi^jn.  construct,  or  operate  a  facility. 

List  of  Subjects  , 

10  CFR  Part  I  ro 
Byproduct  material  Import  and  export 


licenses,  Intergov mmt-ni  relations. 
Non-payment  p^^nfiitie*.  \ucierir 
materials,  Nudear  power  piants  and 
reactors.  Source  matenal  Special 
nuclear  materiaL 

10  CFR  Part  i'- 

Annual  cha-g»'S.  Byproduci  matenal, 
Intergovernmental  relations.  Non- 
payment penalties.  Nuclear  materials. 
Nuclear  power  plants  and  reactors. 
Source  cnateriaL.  Special  nuclear 
material  Holders  of  certificates, 
registrations,  or  approvals.  Penalties. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
and  5  USC.  552  and  553.  the  NRC  u 
adopting  the  following  amendments  to 
10  CFR  parts  170  and  171. 

PART  170— FEES  FOR  FACILITIES, 
MATERIALS.  IMPORT  AND  EXPORT 
LICENSES.  AND  OTHER  REGULATORY 
SERVICES  UNDER  THE  ATOMIC 
ENERGY  ACTION  Of  1954,  AS 
AMENDED 

1.  The  authority  citation  for  peirt  170 
continues  to  read  as  follows: 

Autboritr  31  i;.&C  9701.  96  Stat  lOSL  sec 
301,  Pub.  L  9Z-314.  86  Stat.  Z22  (42  U,S.C 
2201W)-.  sea  20L  68  Sut  1242.  as  amfndad 
(42  use.  5641V. 

2.  In  i  170.12.  paragraphs  {bK2).  (cK2). 
(d)(2).  (eHl).  IH.  and  (i)  are  revised  to 
read  as  follows: 

§  170.12    P8yrT«ni  erf  ♦«*». 

*  *  •  •  • 

(b)  Licertaefees.  *  *  * 

(2)  Fees  for  applications  for  permits 
and  licenses  that  are  subject  to  fees 
based  on  the  full  cost  of  the  reviews  are 
payable  upon  ratification  by  the 
Commission.  The  NRC  intends  to  bill 
each  applicant  at  quarterly  intenals  for 
all  accumulated  costs  for  each 
application  the  applicant  has  on  file  for 
Commission  review  until  the  review  is 
completed  Eadi  bill  wrill  identify  the 
applications  and  costs  related  to  each. 

(c)  Amendment  fees  and  other 
required  approvals.  *  *  • 

(2)  Fees  for  apphcations  for  licenw 
amendments,  other  required  approvals 
and  requests  for  dismantHng, 
decommtssioning.  and  termination  of 
licensed  activities  that  are  subject  to  the 
full  cost  of  the  review  are  payable  upon 
notlf«»tion  by  the  Commission.  The 
NRC  Intends  to  bill  each  applicant  at 
quarterly  intervals  for  all  accumulated 
costs  for  ea<^  application  the  apphrant 
has  on  file  for  Commission  review  until 
the  review  Is  completed  except  for  those 


costs  relating  to  amendment  and  other 
approvals  for  eariy  site  permits  that 
were  deferred  before  August  9,  1991 
These  costs  will  be  billed  in  a  deferred 
manner  consistent  with  that  addressed 
in  paraRraph  |d)(4)  of  this  section,  Flach 
bill  will  identify  the  applications  and 
costs  related  to  each. 

(d)  Renetvai  fees.  '  '  ' 

(21  Fees  for  applications  for  renewals 
that  are  subject  to  the  full  cost  of  the 
review  are  payable  upon  notification  by 
the  Commission.  Except  for  those  costs 
deferred  before  August  9.  1991.  as  noted 
m  paragraphs  (d)(3)  and  (d)(4)  of  this 
sectloa  the  N'RC  intends  to  bill  each 
applicant  at  quarterly  intervals  for  all 
accuir.alated  costs  for€>ach  application 
that  the  apphcant  has  on  file  for 
Comniissjon  review  imtil  the  review  is 
completed  Each  bill  will  identify  the 
applications  and  the  costs  related  to 
each. 

•  •  •  •  • 

(e)  .\pprovai  feiis  [1]  Fees  fur 
applications  for  materials  approvals  that 
are  not  subject  to  full  cost  recovery  of 
the  review  must  accompany  tlie 
application  when  it  is  filed.  Fees  for 
applications  or  preappiication 
consultations  and  reviews  subject  to  the 
full  cost  of  the  review  are  payable  upon 
notification  by  the  Commission  The 
NRC  intends  to  bill  each  applicant  at 
quarterly  intervals  until  the  review  is 
completed.  Each  bill  will  identify  the 
applications  and  the  costs  related  to 
each 

•  *         •         .         ♦ 

(f)  Special  Project  Fees.  Fees  for 
applications  for  special  projects  such  as 
topical  reports  are  based  on  the  full  cost 
of  the  review  and  are  payable  upon 
notification  by  die  Commission  The 
NRC  intends  to  bill  each  applicant  at 
quarterly  intervals  until  the  review  is 
completed  Each  bill  will  identif>'  the 
applications  and  the  costs  related  to 
each. 

•  ,         •         •         « 

(i)  Part  55  rei'ict\.-  ft'es.  The  costs  for 
Part  55  review  services  will  be  subject 
to  fees  based  on  NRC  time  spent  m 
administering  the  examinations  and 
tests  that  are  generally  given  at  the 
reactor  site  and  any  related  contractual 
costs  The  costs  also  include  related 
items  such  as  preparing,  revnewing,  and 
grading  of  the  examinations  and  tests. 
The  NRC  ir'.tends  to  bill  the  costs  at 
qj,artpriy  intervals  to  the  licensee 
employing  the  operators. 
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PART  171— ANNUAL  FEES  FOR 
REACTOR  OPERATING  UCENSES, 
AND  FUEL  CYCLE  LICENSES  AND 
MATERIALS  LICENSES,  INCLUDINQ 
HOLDERS  OF  CERTIRCATES  OF 
COMPUANCE.  REGISTRATIONS,  AND 
QUALITY  ASSURANCE  PROGRAM 
APPROVALS  AND  GOVERNMENT 
AGENCIES  UCENSEO  BY  NRC. 

3.  The  authority  citation  for  part  1~1  is 
revised  to  read  as  follows 

Authority^  SecUcn  7801.  Pub.  L  99-272. 100 
Stat  U&  as  amended  by  Sec.  5601  P-jb  L 
100-203,  ICn  Slat  1330.  as  amended  by  Sec 
3201.  Piib.  L  101-239.  103  Stat  2106  as 
amended  by  Sec.  etlOl.  Ihih  L  101-508.  :04 
Stat  1338  f«  O.S.C  2021b.  2213),  sec  301, 
Pub  L  92-014.  86  Stat.  222  (42  CSC 
22Cri(w));  &ec.  201.  88Sidt  1242.  m  amended 
(42U5.C5841). 

4  In  S  171.16.  the  introductory  text  of 
paragraph  Icj  is  revised  to  read  as 
follows 

}  171.16    AimuMi  Fees:  MUterial  Ucensees, 
Holdert  of  Certificates  of  Compliance, 
Holders  of  Sealed  Source  and  Device 
Reglstrationa,  Holders  of  Quality  Assurance 
Program  Approvals  and  Government 
agencies  licensed  by  the  NRC. 
*         •         •         *         • 

(cj  A  licensee  who  is  required  to  pay 
an  annual  fee  under  this  section  may 
qualify  as  a  small  entity  If  a  licensee 
qualifies  as  a  sniall  entity  and  provides 
the  Commission  with  the  proper 
certification,  the  Hcensee  may  pay 
reduced  annual  fees  for  FY  1992.  based 
on  gross  annual  receipts  or  if  the 
licensee  is  a  small  governmental 
lurisdiction  based  on  population  density, 
as  follows: 


muTP 
S-naft  txismosses  ana  smalt  not-tof-pfott   I    annuat 
cxgancalww  (gross  Einnuai  necwrts)       ,    te«  per 

licertsec! 
cstegcxy 


$250,000  to  ».5  in«on.. 

Less  man  $250,000. 

^''Tvate  pract)c«  physicians  (gross  annual 
receipts! 

$250,000  to  $1  0  mmtoo _ 

Less  than  $250,000  

Small  gowemmental  (urtsdknons  (popula- 
t)onJ 

20.000  to  60.000 

Less  than  2C  000 .__. 


$1,800 

400 


1,800 

4tj0 


1.800 

40C 


Dated  at  Rockville,  MB.-yldnd.  this  13th  day 
of  Apr!,  1992. 

F,>r  the  Nuclear  Regulatory  Commission. 
Samuel  ].  Cbilk, 
Secretary  of  the  Commission. 


Appendix  A  to  This  Final  Rule 
Regulatory  Flexibility  Analysis  for  the 
Limited  Amendnient  to  10  CFR  Part  171 
(Annual  Fees) 

I  Background 

The  Regulatory  Flexibility  ,\ct  of  1960 
(.1  U.S.C.  601  et  seq.j  establishes  as  a 
principle  of  regulatory  practice  that 
agencies  endeavor  to  fit  regulatory  and 
informational  requirements,  consistent 
with  applicable  statutes,  to  a  scale 
commensurate  with  the  businesses, 
organizations,  and  government 
jurisdictions  to  which  they  apply.  To 
achieve  this  principle,  the  Act  requires 
that  agencies  consider  the  impact  of 
their  actions  on  small  entities.  If  the 
agency  cannot  certify  that  a  rule  will  nol 
significantly  Impart  a  substantial 
number  of  small  entities,  then  a 
reguidtory  flexibility  analysis  Is  required 
to  examine  the  impacts  on  small  entities 
and  the  alternatives  to  manimize  these 
impacts. 

To  assist  in  considerinc  these  impacts 

iii-ider  the  Regulatory  Flexibihty  Act  the 
NRC  adopted  size  standards  fi.r 
de'ermirung  which  NRChcensees 
qualify  as  small  entities  on  Dece.mber  fl 
198.5  [50  FR  502411.  These  size  standards 
were  clarified  November  6  1991  (.^6  FR 
Seo^Z)-  The  NRC  size  standards  arf  as 
follows, 

(1)  A  small  business  is  a  business  with 
annual  receipts  of  S3, 5  million  or  less 
except  private  practice  physicians  fur 
which  the  standard  is  annual  receipts  of 
S;  million  or  less 

[2]  A  small  organization  is  a  not  ii„ir- 
profit  organization  v^hich  is 
mdependently  owned  and  of>er,Hted  and 
has  annua;  receipts  of  $3.5  nuiiion  or 
less, 

(3)  Small  governmental  jurisdictions 
are  governments  of  cities,  counties 
towns,  townships,  villages,  school 
districts,  or  special  di^'ncts  with  a 
popaiatlon  of  less  tha.'r  50.1XK) 

(4)  A  small  educahonal  institution  is 

one  that  is  (1)  supported  by  a  qualifying 
small  governmental  jurisdiction,  or  [2] 
one  that  is  not  state  or  publicly 
supported  and  has  500  employees  or 
less. 

F\iblic  Law  lOl-.'iOft,  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA-90J  requires  that  the  NRC 
recover  approximately  100  perr.ent  of  its 
budget  authonty,  less  appnipnations 
from  the  Nuclear  Waste  Fund,  for  Fiscal 
Years  (F"V]  1991  through  1996  by 
assessing  license  and  annual  fees   For 
FY  1991  the  amount  to  t>c  collected  was 
approximati  iy  $445  million,  and  for  F'Y 


1992.  the  amount  to  be  coller'ed  >(" 
approximately  $4B3  milhon 

To  comply  wtth  ORRA-9i3  •'-f 
Commission  prt>pofted  amend-ien's  to 
its  fee  regulations  in  10  CFf;  pw-is  TO 
and  1"!  on  Apr!  12,  ?-»^j:    '.ti  TK  14K~0). 
On  the  basis  of  a  tJ*rpiul  eva!uf'n>„)r-  of 
Q\v:  4v,M.!  comments,  the  ComTiiSsiiir", 
is^'.ied  a  fmai  rule  or.  luly  1[>  1991  fMi  FF 
314721  Consistent  with  the  Confen  ncc 
Report  accorrspanvma  the  h,i!i;:i.   [jiv. 
the  NRC  fairiy  and  eauiiMii.v  H'.]^it.h\fd 
its  b^udget  costs  This  resulted  irs  tfit 
assess;:ient  o'  annua!  fees  for  ai.  s,  .p.ssti 
of  !icense«'8,  including  those  cinssfs  of 
licensees  i^nt.h  «  substrtotial  numt>er  of 
small  entities 

n   Impat  I  on  Small  F^itiUet- 

The  comm'  nts  n^ceived  on  the 
proposed  FY  1991  fee  rule  revisions,  and 
small  entity  <  prtific.fions  received  in 
response  to  \  tie  fmai  FY  1991  fee  rule 

indicate  that  NRC  liter  sees  tha'  qualify 
as  small  entities  under  ttie  Nk!  '  s  sire 

standards  an' [)'-rn".H --I. \  'hi.s.     ■- i-i\sfd 
under  the  NR(,"t.  ma^i-'-iH,'?  ;,ri>g^Hri 
Therefnn-   l!,i;i,  anaivsis^  will  foois  on  the 
economic  impact  of  ttu'  Rnnual  fees  on 

materials  i ice n.tw •«,•.'- 

The  (^omiTi: SSli'ir.  s  b-.    '■(■-,•;:  n','ir:,!. 

result  in  substantial  fe>-t.  tx-j-i^  ina.'-ged 
ic  'hose  mdiNndiiais,  organizations,  and 

i.iimpanifts  that  are  licensed  under  the 

NRC  miStenHih  pniv'-am  (  H'  these 
r.ritenal  licen.sefs   the  NR(    estimates 
'.hat  about  25  per-t:i^'^;  |fi;>pmxim8tely 
2  ixw  licensees!  woi;i.,i  gi!al:f>  hk  a  small 
t'r;':!_v    Thcrefort--   i.n  recogni'ior.  nf  t!,iii 
•Siibstantia!  number  of  smwn  p'-tiVii-s   •.>,i 
NRC  requested  comments  from  »'r,h.  '. 
entities  on  the  pro;>'is.>o,  F">  ",  rWi  n.i( 
Comments  were  specific:.allv  ,rfijr,,cii'ed 
on  (1)  how  the  pniposed  ri-v-.'-' 
would  affect  e»i:Jt]  s  ;Ht*i«  ■:"  :\i  vi 
(2)  h(jw  the  regulhtifiti'i  ',,-,),;:;  lr> 
structured  to  further  ".,r;in--.;e  ; 
economic  impact  on  'tr      i  rs* 
still  meet  the  stat-itor-v  r,',,n ;■■:■!,)•►■ 
OBRA-90 

f    r  rTiHienals  lic^nsres.  the  increase 
in  fees  assi'ssed  m  Vy  twi  consisted  of 
(1)  an  increase  of  .15i  ;<e'   e::'  m  the 
l;c,en»f  and  mspectior  fct-h  it'.'irssed 
u.'ider  10  CFT?  Part  l"*''  n'vi    :    n  new 
annual  fee  assi^ssed  under  tc  C.W  fHrl 
171  that  ranges  fnun  $2^^  •'■  i-ve- 
$10,000.  A  ni]mt>er  of  nirie..:  en!;*ie!, 
indicated  t,nH!  I'll-  '.'.s  fxrcen'  i.:h, ,.'-ea»e  in 
license  h;vJ  mspei  tion  ft-.-f,  witfiough  not 
desirable,  wo-ild  not  h«\p  a  sifiiificant 
economic  Impa',  t  or-  ffii-rr.  Hi'wever. 
many  other  maierwik  oci-rssi'es 
commented  t,'.K!  '.he  r  eu  .icnual  fee 
would  have  r  ne«at:ve  ^  ..nomir  impact 
on  them  'Then'for->-,  t,tir  rT^ubilo-y 
flexibility  anH  >»;!.  i  rt  [     <  •  fjr  the  July 
10. 1901.  fma.  ^iu    h-  ■^,     .i*.  this 


)ns 
-e  and 


but 
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regulatorv'  fiexibility  analysis, 
concentrates  on  the  new  annual  fee. 

The  commenters  indicated  the 
following  results  if  the  annual  fees 
proposed  on  April  12, 1991,  were  not 
modified: 

•  Lar^ie  firms  would  gain  an  unfair 
competitive  advantage  over  small 
entities.  One  commenter  noted  that  a 
small  well-logging  company  (a  "Mom 
and  Pop"  type  of  operation)  would  find 
It  difficult  to  absorb  the  annual  fee, 
while  a  large  corporation  would  fmd  it 
easier.  Another  commenternoted  that 
the  fee  increase  could  be  more  easily 
absorbed  by  a  high-volume  nuclear 
medicine  clinic.  A  gauge  licensee  noted 
that,  in  the  very  competitive  soils  testing 
market,  the  annual  fees  would  put  them 
at  an  extreme  disadvantage  with  their 
much  larger  competitors  because  the 
proposed  fees  would  be  the  same  for  a 
two-person  licensee  as  for  a  large  firm 
with  thousands  of  employees. 

•  Some  firms  would  be  forced  to 
cancel  their  licenses.  One  commenter. 
with  receipts  of  less  than  $500,000  per 
year,  stated  that  the  proposed  rule 
would,  in  effect,  force  it  to  relinquish  its 
soil  density  gauge  and  license,  thereby 
reducing  its  ability  to  do  its  work 
effectively.  Another  commenter  noted 
that  the  rule  would  force  the  company 
and  many  other  small  businesses  to  get 
rid  of  the  materials  license  altogether. 
Commenters  stated  that  the  proposed 
rule  would  result  in  around  10  percent  of 
the  well  logging  licensees  terminating 
their  licenses  immediately  and 
approximately  25  percent  terminating 
their  licenses  before  the  next  annual 
assessment. 

•  Some  companies  would  go  out  of 
business.  One  commenter  noted  that  the 
proposal  would  put  it,  and  several  other 
small  companies,  out  of  business  or.  at 
the  very  least,  make  it  hard  to  survive. 

•  Some  companies  would  have 
budget  problems.  Many  medical 
licensees  commented  that,  in  these  times 
of  slashed  reimbursements,  the 
proposed  increase  of  the  existing  fees 
and  the  introduction  of  additional  fees 
would  significantly  affect  their  budgets. 
Another  noted  that,  in  view  of  the  cuts 
by  Medicare  and  other  third  party 
carriers,  the  fees  would  produce  a 
hardship  and  some  facilities  would 
experience  a  great  deal  of  difficulty  in 
meeting  this  additional  burden. 

Although  it  was  not  clear  to  what 
extent  these  impacts  would  materialize 
at  the  time  the  July  10, 1991.  final  rule 
was  promulgated,  it  was  clear  that  the 
proposed  annual  fees  would  be  a 
relatively  high  portion  of  the  gross 
revenues  of  some  licensees  and  far  less 
of  a  portion  for  other  larger  material 


licensees.  After  the  final  rule  was 
published,  approximately  1,000  hcense. 
approval,  and  registration  terminations 
were  requested.  Although  some  of  these 
terminations  were  requested  because 
the  license  was  no  longer  needed, 
indications  are  that  other  termination 
requests  were  due  to  the  economic 
impact  of  the  fees. 

The  NRC  continues  to  receive  written 
and  oral  comments  from  small  materials 
hcensees.  These  comments  indicate  that 
the  $3.5  million  threshold  for  small 
entities  is  not  representative  of  small 
businesses  with  gross  receipts  in  the 
thousands  of  dollars.  These  conmienters 
believe  that  the  $1,800  maximum  annual 
fee  represents  a  relatively  high 
percentage  of  gross  armual  receipts  for 
these  "Mom  and  Pop"  type  businesses. 
Therefore,  even  the  reduced  aimual  fee 
could  have  a  significant  impact  on  the 
ability  of  these  types  of  businesses  to 
continue  to  operate. 

Members  of  Congress,  in  many  of  the 
more  than  100  Congressional  letters  the 
NRC  has  received  from  them  since  the 
July  10. 1991.  final  rule  was  published. 
have  expressed  concern  about  the  size 
of  the  NRC  annual  fees  and  their 
economic  impact  on  Small  entities. 
Some  of  these  letters  have  suggested 
that  the  Commission  should  act  to 
further  reduce  the  economic  impact  on 
those  licensees  who  conduct  limited 
operations.  The  Small  Business 
Administration  (SBA),  while 
commending  the  Commission  for 
complying  with  and  using  the  RFA  in  the 
final  rulemaking,  suggested  that  the 
Commission  should  act  to  further 
alleviate  the  impact  of  the  fees  on  small 
businesses.  The  American  Nuclear 
Society  (ANS)  also  expressed  concern 
about  the  impact  of  the  annual  fees  on 
small  entities  and  suggested  that  the 
Commission  examine  alternatives  to 
further  reduce  the  impacts. 

Therefore,  the  NRC  concludes  that  it 
should  consider  additional  alternatives, 
in  accordance  with  the  RFA  because  of 
the  continuing  significant  impact  of  the 
annual  fees  on  a  substantial  number  of 
small  entities. 

III.  Alternatives 

Commenters  on  the  proposed  rule 
published  April  12, 1991.  and  comments 
received  subsequent  to  publication  of 
the  final  rule  on  luly  10, 1991,  suggested 
alternatives  to  reduce  the  impact  on 
small  entities.  These  comments  are 
categorized  as  follows: 

•  Base  fees  on  some  measure  of  the 
amount  of  radioactivity  possessed  by 
the  licensee  (e.g..  number  of  sources). 

•  Base  fees  on  thairequency  of  use  of 
the  licensed  radioactive  material  (e.g., 
volume  of  patients). 


•  Base  fees  on  the  NRC  size 
standards  for  small  entities. 

The  first  alternative  would  result  in 
the  annual  fee  being  in  direct  proportion 
to  the  amount  of  radioactivity  (eg.. 
number  of  radioactive  sources) 
possessed  by  the  licensee,  independent 
of  whether  the  licensee  meets  the  size 
standard  for  a  small  business.  Thus,  a 
large  diversified  firm  that  owns  one 
source  would  get  a  reduced  fee,  while  a 
small  entity,  whose  business  may 
depend  solely  on  the  use  of  radioactive 
materials,  would  pay  a  larger  fee 
because  it  has  more  than  one  source. 
Thus,  this  alternative  does  not 
necessarily  achieve  the  goal  of  the  RFA 
to  minimize  the  impact  on  small  entities. 
The  N'RC  also  believes  that  this 
approach  would  not  result  in  a  fair  and 
equitable  allocation  of  its  generic  and 
other  costs  not  recovered  under  10  CF'R 
pan  170.  Therefore,  the  NRC  rejected 
this  approach. 

For  similar  reasons,  basing  the  fee  on 
the  frequency  of  use  of  the  licensed 
radioactive  source,  the  second  suggested 
alternative,  would  not  necessarily 
reduce  the  cost  for  small  entities  that 
meet  the  size  standards  discussed 
earlier.  Therefore,  the  NRC  also  rejected 
this  approach. 

The  last  alternative  would  base  fees 
on  the  size  standards  that  the  NRC  has 
used  to  define  small  entities.  This 
alternative  would  ensure  that  any 
benefits  from  modifying  the  proposed 
fees  would  apply  only  to  small  entities. 
Three  basic  options,  each  using  the  NRC 
size  standards,  were  considered  for 
modifying  the  annual  fees  imposed  on 
small  entities; 

1.  Exempt  all  small  entities  that  meet 
the  size  standards  from  annual  fees. 

2.  Require  small  entities  to  pay  a  fixed 
percent  of  the  amount  of  the  fee  in  each 
of  the  specific  material  license  fee 
categories. 

3.  Establish  a  maximum  fee  for  small 
entities. 

Under  Option  1.  all  small  entities 
would  be  exempted  from  fees.  However. 
because  small  entities  would  not  pay 
any  of  the  generic  costs  attributable  to 
their  class  of  licensees  this  option  could 
be  viewed  as  inconsistent  with  the 
objectives  of  OBR.^-90.  Under  this 
option,  ail  the  annual  fees  attnbutable 
to  small  entities  would  be  paid  by  other 
NRC  licensees. 

Under  Option  2,  small  entities  would 
pay  a  percentage  (e.g..  50  percent)  of  the 
proposed  fee  for  each  specific  category 
of  material  license,  regardless  of  how 
small  or  large  the  fee  is.  This  option 
could  result  in  a  reduction  in  annual  fees 
that  are  already  relatively  small  and 
that  do  not  have  a  s'lyiificant  impact  on 
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a  substantial  number  of  small  entities 
Hov.  ever,  for  those  fee  categories 
assessed  large  annual  fees,  the 
percentage  of  reduction  may  result  in 

assessing  small  entities  licensed  under 
those  fee  categories  relatively  large 
annual  fees. 

Option  3  would  establish  a  maximum 
fee  for  all  small  entities  'Jnder  this 
option,  a  small  entity  would  pay  either 
the  smaller  of  the  annual  fee  for  the 
category  or  the  maximum  small  entity 
fee  This  alternative  strikes  a  balance 
between  the  requirements  of  OBRA-90 
and  the  RFA,  which  are  to  consider  and 
reduce,  as  appropriate,  the  impact  of  an 
agency's  regulatory  actions  on  small 
entities  Therefore,  the  NEC  has  adopted 
Option  3  as  the  most  appropriate  to 
reduce  the  impact  on  sma!!  entities. 

(V.  Maximum  Fee 

To  implement  Option  3,  the  NRC 
established  a  maximum  annual  fee  for 
small  entities.  The  RFA  and 
implementing  guidance  do  not  provide 
specific  guidelines  on  the  amount  or  the 
percent  of  gross  receipts  that  should  be 
charged  to  a  small  entity.  To  determine 
a  maximum  annual  fee  for  a  small 
entity,  the  NRC  examined  the  NRC  iO 
CFR  part  170  license  and  inspection  fees 
established  in  1991  and  the  1991 
Agreement  State  fees  for  those  fee 
categories  that  are  expected  to  have  a 
substantial  number  of  small  entities 
Because  these  fees  have  been  charged  to 
small  entities,  the  N'RC  believes  that 
these  fees  do  not  have  a  significant 
impact  on  them.  In  fact,  the  NRC 
concluded,  in  issuing  the  July  10.  1991, 
final  rule,  that  the  existing  materials 
license  and  inspection  fees  do  not  have 
a  significant  impact  on  small  entities. 

The  maximum  fees  per  year  charged 
in  1991  by  several  Agreement  States  and 
by  the  NRC  for  materials  license  fee 
categories  with  a  significant  number  of 
small  entities  are  shown  below. 


1991Mair. 

average 
total  tef 
per  year 


v.ashington.. 

Texas 

Illinois 

NRC     

NetKaska 

New  YofV 

Utah    


$3,760 

2  100 
2.00C 
1.690 
1.460 

1.030 

h4C 


Table  1  shows  the  estim.Hted  total  fees 
(Part  170  plus  Part  in)  for  materials 
licensees,  assuming  m^aximum  annual 
fees  for  small  entities  of  $2,000  or$l,50() 
and  an  average  numiber  of  licensing 
actions  and  inspections  per  year.  If  the 


maximum  annual  fee  for  small  entities  is 
established  at  $2.(X)0.  the  average  fee 
per  year  for  all  of  the  categories  would 
be  below  the  approximately  S^i.fVX) 
maximum  fee  charged  by  Agreement 
Stales,  except  for  radiography,  waste 
receipt  and  packaging,  and  broad-scope 
medical  licensees  The  broad-scope 
medical,  and  waste  receipt  and 
packaging  licensees  are  pnmarily  large 
entities.  Therefore,  with  a  $2,000 
maximum  small  entity  annual  fee  and 
the  average  license  and  inspection  fees. 
only  small  entities  who  are 
radiographers  would  pay  siighti>  mure 
than  the  current  maximum  Agreement 
State  fee  of  approximatel>  $3.8t,>U  li  the 
maximum  fee  is  reduced  liy  S2i>0  (from 
S2,0(X1  !o  $1,8001,  then  hi!  categories  of 
material  hcen.see8,  including 
radiographers,  would  pay  no  more  for 
each  category  than  the  1991  maximum 
Agreement  State  fee  of  about  $,^.800  \i 
the  licensee  qualifies  as  a  small  entity. 

By  establishing  the  maximum  annual 
fee  for  small  entities  at  $1,800,  the 
annual  fee  for  many  small  entities  will 
be  reduced  while  at  the  same  time 
materials  licensees,  including  small 
entities,  would  pay  for  most  of  the  FY 
1991  costs  ($22.3  million  of  the  total 
$27.2  million)  attnbutable  to  them. 
Thicrefore,  the  NRC  has  established  and 
will  continue,  for  FY  1992.  the  maximum 
annual  fee  (base  artnual  fee  plus 
surcharge)  for  certain  small  entities  at 
$1.8(X)  for  each  fee  catego."-;  covered  by 
each  license  issued  to  a  small  entity. 
Note  that  the  costs  not  recovered  from 
small  entities  are  allocated  to  other 
material  licensees  and  to  operating 
power  reactors. 

While  reducing  the  impact  on  many 
small  entities,  the  Commission  agrees 
that  the  currer.t  maximum  annual  fee  of 
$1,8(X)  for  small  entities,  when  added  to 
the  pH't  I'D  license  and  inspection  fees, 
may  continue  to  have  a  siynificant 
impact  on  materials  licensees  witn 
annual  gross  receipts  in  the  thousands 
of  dollars  Therefore,  the  Commission  is 
proposing  to  further  reduce  the  impact 
on  small  entities  with  rtlativelv  low 
g^QSs  annual  receipts. 

Cummenters  have  suggested  that  the 
NRC  could  reduce  the  impact  of  the  fees 
for  materials  licensees  by  basing  them 
or.  the  licensee's  nuclear  aipacity  (e.g 
the  number  of  sources  possef  sed.  the 
numsber  of  hospital  Iveds,  or  the  amount 
of  radioactive  matenal  possessed),  or 
the  frequency  of  use  of  the  radioactive 
matenal)  In  adopting  the  July  10  1991 
final  rule,  the  Commission  recognized 
that  inherent  differences  exist  in  the 
nuclear  capacity  and  the  frequcnc>  of 
source  use  for  many  of  the  classes  of 
materials  licensees  However,  as 
indicated  in  section  III  of  this  analysis. 


the  Commission  com  luoi  ^  i.nat  basing 
the  fee  on  the  numlhT  oi  sources, 
frequency  of  usf    jr  amount  of 
radioactive  rin'crirti  p^i.ss.ssed  does  not 
necessarily  reUutx^  tju-  impact  of  the  fees 
on  small  entities,  which  is  the  goal  of  the 
RFA.  The  Commi«won  continues  to 
believe  that  uniformly  allocating  the 
generic  and  other  regulatory  costs  to  the 
speci^c  hcense  to  determiif  the  amount 
of  the  annual  fee  is  a  'hit  and  equitable 
way  to  recover  its  costs  and  that 
establishing  reduced  annual  fees  based 
on  gross  receipts  (size)  or  population  is 
the  most  approprintr  approach  to 
minimize  the  imp H*    ■  small  entities. 
Consistent  with  this  approach,  the 
Commission  will  continue  the  $1,800 
maximum  annual  fee  per  licensed 
category  for  small  entities.  In  addition, 
the  Commission  proposes  to  create  a 
lower  tier  annual  fee  per  licensed 
category  for  small  entities  with 
relatively  small  gross  annual  receipts  or 
with  a  relatively  small  population. 

To  implement  this  proposal  relatively 
small  annual  receipts  must  first  be 
defined.  Based  on  data  from  an  NRC 
survey  of  materials  licensees  and  the 
Department  of  Commerce  industry 
census,  the  following  data  shows  the 
distribution  of  businesses  with  annual 
gross  receipts  of  less  than  $3.5  million. 


Oapan 

men*  of 

Annual  gross  recetpts 

survey 

CO*!*- 

fiMrc* 

(per 

oenO 

Law  man  $250K 

4S 

55 

$250-$499K 

14 

22 

%VllY.%7i^ 

e 

e 

$750-*999K - 

9 

6 

$1,0a>-»,50W(..*      ,  

24 

11 

As  this  table  shows,  45  to  55  percent 
(or  about  50%)  of  small  businesses  with 
gross  annual  receipt*  of  less  than  $3.5 
million  have  (;n>ss  annual  receipts  that 
are  less  than  iZau.OJU   Fhus.  by  defining 
relatively  small  gross  annual  receipts  as 
less  than  $250,000,  a  significant  number 
of  small  entities  would  be  eligible  for  a 
further  reduction  of  the  impact  of  the 
annual  fees.  This  level  would  also  help 
ensure  that  those  small  businesses 
which  probably  would  be  impacted  the 
most  would  pay  the  lower  fee. 

A  similar  approach  has  been  used  to 
define  a  relatively  small  governmental 
jurisdiction.  Using  1990  data  from  the 
National  Association  of  Counties,  the 
distribution  below  for  those  counties 
located  in  non-Agreement  Stips  with  a 
population  of  less  than  .SO.ix*)  shows 
that  a  population  level  of  less  than 
20,000  would  ensure  that  at  least  SO 
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percent  of  '.he  small  counties  would  be 
eligible  for  reduced  fees.  This  would 
also  ensure  that  at  least  50  percent  of 
o'.her  governmental  jurisdictions  (cities, 
•owr.s,  villages,  school  districts,  etc.) 
coi:id  also  receive  the  benefits  because 
these  other  junsdictions  are  typically 
smaller  than  counties. 


Popuiatioo 


^eM  T^"  5,300. 

5  X<^9  S99  

1  -;  x<^-  ' "»  599    , 

1  5  x>:- '  9  599 
2C  >X-2a  999 
25.X05C  Xf- 


Psfcont 
ol  total 


10 
18 
16 
14 
9 
33 


The  NRC  must  also  determine  the 
a~  junt  of  the  annual  fee  that  should  be 
assessed  to  lower  tier  small  entities 
;;e<;s  than  S250.000  in  gross  aiinual 
receipts  for  small  businesses  and  small 
non-profit  organizations,  or  less  than 
20.000  population  for  small 
governmental  jurisdictions).  The  RFA 
and  Its  implementing  guidance  do  not 
provide  specific  guidelines  on  the 
amount  or  percent  of  gross  receipts  that 
should  be  charged  to  a  small  entity.  In 
determming  the  amount  of  the  annual 
fee  for  lower  tier  small  entities,  the 
Commission  believes  that  the  reduced 
fee  should  retain  a  balance  between  the 
objectives  of  the  FRA  and  OBRA.  This 
balance  can  be  measured  by  (1)  the 
amount  of  costs  attributable  to  small 
entities  that  is  transferred  to  larger 
entities  (the  small  entity  subsidy);  (2)  the 
total  annual  fee  shall  entities  pay. 
relative  to  this  subsidy:  and  (3)  how 
much  the  annual  fee  is  for  a  lower  tier 
small  entity.  Nuclear  gauge  users  are 
used  to  measure  the  reduction  in  fees 
because  they  represent  about  40  percent 
of  the  material  licensees  and  most  likely 
would  include  a  larger  percentage  of 
lower  tier  small  entities  than  other 
classes  of  materials  licensees. 

Before  presenting  alternative  fees,  the 
NRC  notes  that  the  number  of  licensees 
filing  small  entity  certifications  for  the 
FY  1991  annual  fees  is  lower  than 
originally  estimated.  The  NKC  estimated 
3.000  certifications  in  the  current  r\ile, 
which  would  have  resulted  in  an 
estimated  cost  of  about  $5  miUion  in  the 
small  entity  subsidy.  On  the  basis  of  the 
response  to  the  FY  1991  billings,  the 
NRC's  estimate  now  is  that  there  are 
about  2.000  small  entities. 

The  data  below  shows  four  different 
alternative  lower  tier  small  entity  fees, 
their  impact  on  the  licensees,  and  their 
impact  on  the  balance  between  OBRA 

and  RFA 




Est)mated 

Estimated 

FY  1992 

Reductioo 

FY  1992 

annual 

Low«f  tier 

m  (06  for 

smaH  entity 

fees  paid 

small  entity 

gauge 

subsidy 

bysmaH 

annual  (ee 

users 

(doHwsin 

entities 

(pefcenl) 

rmllioos) 

(doflarain 
mHions) 

$1,200 

30 

$5.0 

$45 

900 

50 

6.3 

42 

700 

60 

5.5 

40 

400 

75 

6.0 

3.5 

consistent  with  the  objectives  of  OBRA- 
90.  Thus,  the  revised  fees  for  small 
entities  maintain  a  balance  between  the 
objectives  of  OBRA-90  and  the  RF.A. 

Table  i  —1991  Average  Total  Small 
Entity  Fees  Per  Year 


Each  of  the  alternative  lower  tier 
annual  fees  reduces  the  annual  fee  for 
qualifying  nuclear  gauge  licensees. 
However,  the  Commission  is 
establishing  an  annual  fee  of  $400  per 
licensed  category  for  the  lower  tier 
small  entities  because  this  amount 
should  ensure  that  the  lower  tier  small 
entities  receive  a  reduction  (57%  for 
small  gauge  users)  substantial  enough  to 
mitigate  any  severe  impact.  The  amount 
of  the  small  entity  subsidy  resulting 
from  this  fee  would  be  equivalent  to  the 
amount  estimated  in  the  July  10, 1991, 
final  rule,  increased  by  20  percent  to 
account  for  the  FY  1992  budget  increase 
and  the  reduced  number  of  material 
licensees  resulting  from  license 
terminations  after  the  FY  1991  rule 
became  effective.  Although  the  other 
reduced  fees  would  result  in  lower 
subsidies,  the  Commission  believes  that 
the  amount  of  the  associated  annual 
fees,  when  added  to  the  license  and 
inspection  fees,  would  still  be 
considerable  for  small  businesses  and 
organizations  with  gross  receipts  that 
are  less  than  $250,000  or  for 
govenmiental  entities  in  jurisdictions 
with  a  population  of  less  than  20,000. 

V.  Summary 

Comments  received  on  the  proposed 
rule  dated  April  12. 1991.  and 
implementation  of  the  final  rule  on  July 
10, 1991,  provide  evidence  that  the 
annual  fee  would  significantly  impact  a 
substantial  number  of  small  entities.  A 
maximum  annual  fee  for  small  entities 
strikes  a  balance  between  the 
requirement  to  collect  100  percent  of  the 
NRC  budget  and  the  requirements  to 
consider  means  of  reducing  the  impact 
of  the  proposed  fee  on  small  entities.  On 
the  basis  of  its  regulatory  flexibility 
analysis,  the  NRC  concludes  that  a 
maximum  armual  fee  of  $1,800  per 
licensed  category  for  small  entities  and 
a  maximum  lower  tier  small  entity 
annual  fee  of  $400  per  licensed  category 
for  small  businesses  and  non-profit 
organizations  with  gross  armual  receipts 
of  less  than  $250,000,  and  small 
governmental  entities  with  a  population 
of  less  than  20,000,  will  reduce  the 
impact  on  small  entities.  At  the  same 
time,  these  reduced  annual  fees  are 


License  fee  categofy 


Total  smalt  entrty  fee  ' 


Max  Max 

annual  annual 

fee  =  $2K  ,  fee=$l  5K 


Special     nuclear     matenal 

(SNM): 

1C.  Industrval  Gauges j      51-^^2 

ID.  All  otner  SNM     

Source  material 

2B  Sri<eic)ioq    — .. 

2C  Ottief  Source  Materv 

ais  

BvP'OducT  --latenal 

3  A  Marxjlactunng — 

txoad 

3B.  Manufacturing— Otfier 

3C.      Radtopfiarmaceuth 
cals  .  .        

3D.      Radioo^iarTTiaceuti- 
cais — manij-factunng 

3E-          irradiaiofs— self- 
shield 

3F.  ln'adtators—<  10,000 

a 

3G.  ln-adiato«-s—>  10,000 
a _ 

3H  Exempt  distribution— 

Device  review 

31.  E»ertpt  distnbutwn— 

No  oevKe  'eview 

3J  Gen  license — Device 

review 

3K.     Gen      licerrse — ^to 

(jevice  review       

3L  B&C^Broad     

3M  R&D— ewer  : — 

3N  Service  license — 

30  f^adiograpf^    

3P     Ajl   otner   tiyproduct 

matenats  

Waste  disposal   and  proc- 
essing 
■IB    Waste  receipt/ pacl^-  I 

aging  

iC    Aaste  'eceiD' — cb- 
cacKaqed 
Aei  logging 

5A  vveH  toggirrg    

Nuclear  lauriOrY" 

6A   Nuclear  laundry 

Human    use    of   byproduct 
source,  or  SNM 

■"A.  ''eieTtierapy     

^B  Medical— broad. — 

7C  Medical— ottier _.. 

Civil  detense 

8A  Civit  defense 
Device    product,  or  seated 
source  safety  evaluation; 
^A          Device 'product- 
Broad 

9B         Device /producl— 

Ot)^  

9<:.      Sealed     sources- 
Broad 
9D      Sealed     sources— 
Othef 


2.506 

463 

2,867 

3,560 
3.343 

3.207 

2.677 

1,699 

2.623  ! 

3.840 

2.815 

2,682 

2.679 

2.708 
3,210 
3.050 
^733 
4,050 

2,120 

4,680 
3,2'^6 
3.207 
3.030 


3.768 
4.360 
3,130 

1789 


3.200 

2.580 

1,530 

770 


$1,672 
2006 

-163 

2.367 

3.060 
2  843 

2,707 

2.177 

1,699 

2,123 

3.340 

2.315 

2,182 

2,179 

2.208 
2.710 
2.550 
2.233 
3.550 

2,120 

4,180 
2.716 
2.707 
2.530 


3288 
3860 
2,630 

1.789 


2.700 

2,060 

1,530 

770 


'  Bdsed  on  average  10  CFR  part  170  fees  plus 
maximum  arnua)  lees 

[FRDof  92-8947  Filed  4-16-92;  8;45am| 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  613 
RIN;  3052-AB29- 

Eligibility  and  Scope  of  Financing; 
Nondiscrimination  in  Lending 

agency:  Farm  Credit  Administration. 
action:  Final  rule. 


summary:  The  Farm  Credit 
Administration  (FCA),  by  the  Farm 
Credit  Administration  Board  (Board), 
adopts  final  regulations  amending 
subpart  E  of  part  613  of  FCA  regulations. 
governing  nondiscrimination  in  lending 
by  Farm  Credit  System  (System) 
iristitutions.  These  regulations  were 
published  as  proposed  regulations  on 
January  16.  1992,  57  FR  1882.  These  final 
regulations  implement  changes  made  in 
title  VIII  of  the  Civil  Rights  Act  of  1968 
by  the  Fair  Housing  Amendments  Act  of 
1988  (1988  Act),  The  amendments  to  part 
613  conform  FCA's  regulations  to  the 
requirements  of  the  statute  and 
implementing  regulations  promulgated 
bv  the  Department  of  Housing  and 
Urban  Development  (HUD).  The  final 
rule  adds  two  new  protected  categories, 
prohibits  discrimination  in  "residential 
real  estate-related  transactions,"  as 
defined  in  the  1988  Act,  revises  the 
Equal  Housing  Lender  Poster,  conforms 
complaint  processing  procedures,  and 
makes  technical  amendments 
referencing  HUD's  fair  housing 
regulations  and  the  Equal  Credit 
Opportunity  Act, 

EFFECTIVE  DATE:  The  regulations  shall 
become  effective  upon  the  e.xpiration  of 
30  days  after  publication  during  which 
either  or  both  houses  of  Congress  are  in 
session.  Notice  of  the  effective  date  will 
be  pul)lishpd  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  J.  Hays,  FCA  Examiner,  Policy  and 
Risk  Analysis  Division,  Office  of 
Examination,  Farm.  Credit 
Administration,  McLean,  VA  22102- 
5090.  (703)  883-4258.  TDD  (703)  883- 
4444. 

or 

Christine  C.  Dion,  Attorney.  Corporate 
and  Regulatory  Law  Division,  Office 
of  General  Counsel.  Farm  Credit 
Administration.  McLean,  VA  22102- 
5090,  (703)  883-4020,  TDD  ("03)  883- 
4444 

SUPPLEMENTARY  INFORMATION: 

I  General 

Prior  to  1988,  title  VIH  of  the  Civil 
Rights  Act  of  1968.  42  U.S.C.  3601  etseq., 


made  it  unlawful  to  discriminate  in  any 
aspect  of  the  sale,  rental,  and  financing 
of  a  dwelling  because  of  race,  color, 
religion,  sex,  or  nahonal  origin,  The  Fair 
Housing  Amendments  Act  of  1988. 
Public  Law  100-^30. 102  Stat,  1619  [1988 
Act),  amended  title  VIII  to  (1]  add 
prohibitions  against  discnmination  m 
housing  on  the  basis  of  handicap  and 
famihal  status  (having  one  or  more 
children  under  the  age  of  18),  (2)  expand 
coverage  of  the  prohibitions  by 
substituting  the  term  "residential  real 
estate-related  transactions"  for 
"financing"  of  housing,  (3)  strengthen 
administrative  enforcement  procedures 
and  private  civil  rights  of  action,  and  (41 
increase  monetary  damages  that  can  be 
awarded  where  discriminatory  housing 
practices  are  found.  The  1988  Act. 
effective  March  12,  1989,  designated  title 
VIII  as  the  Fair  Housing  Act,  The 
Department  of  Housing  and  Urban 
Development  (HUD),  pursuant  to  its 
authority  for  the  administration  and 
enforcement  of  the  Fair  Housing  Act 
published  regulations  on  Januar>  23, 
1989,  54  FR  3232,  which  interpret  the 
scope  of  the  coverage  provided  and  the 
nature  of  activities  made  unlawful  by 
the  1988  Act,  and  set  forth  procedures 
applicable  to  the  receipt  and  processing 
of  complaints  and  the  initiation  and 
conduct  of  formal  enforcemrnt 
proceedings. 

Section  808(dl  of  the  Fair  Housing  Act 
requires  all  agencies  (including  any 
Federal  agency  having  regulatory  or 
supervisory  authority  over  financial 
institutions)  to  administer  their 
programs  and  activities  relating  to 
housing  and  urban  development  in  a 
manner  to  further  affirmatively  the  goal 
of  fair  housing  and  to  cooperate  with  the 
Secretar>'  of  HUD  to  further  such 
purposes. 

Consistent  with  the  requirements  of 
section  808(dl  of  the  Fair  Housing  Act, 
the  FCA  proposed  amendments  to  its 
regulations  prohibiting  discnm.ination  in 
lending  to  conform  with  changes  made 
in  title  VIII  by  the  1988  Act  and  with 
HUD's  implementing  regulations.  The 
proposed  amendments  also  reflected  the 
lending  and  advertising  prohibitaions  of 
the  Equal  Credit  Opportunity  Act 
(ECOA)  and  Regulation  B.  12  CFR  part 
202,  of  the  Board  of  Governors  of  the 
Federal  Reser\e  System  (FRB).  which 
are  applicable  to  System  institutions.  In 
addition,  the  proposed  amendments  set 
forih  the  required  text  of  the  Equal 
Housing  Lender  Poster,  that  must  be 
publicly  displayed  by  System 
institutions,  showing  the  prohibitions 
contained  under  title  VIII,  as  amended 
by  the  1988  Act,  and  under  the  Equal 


Credit  Opportunity  Act  of  1974.  Public 
Law  93-495,  as  amtTHlcii  !>>  the  Equal 
Credit  Opportuni'v  .A,  ;  .Xmi  ndments  of 
1976.  Public  Law  94-239,  15  U.S.C.  1801, 
et  spq  See  57  FT^  1882  (January  16. 1992). 
Comments  concerning  the  proposed 
amendments  to  the  nondiscrimination  In 
lending  regulations  were  received  from 
the  Farm  Credit  Council  (FCC)  and  a 
Farm  Credit  Bank  (FOB).  The  FCC  stated 
that  Its  comments  represented  the 
collective  and  consensus  viewpoints  of 
Its  membership.  The  FCB  commented 
that  it  had  participated  in  the 
development  of  the  Farm  Credit 
System  s  comments  to  the  proposed 
nondiscrimination  in  lending 
regulations.  The  FCB  noted  that  it 
concurred  with  the  comments  submitted 
on  behalf  of  the  System  by  the  FCC. 

II,  Discussion  of  Comment' 

The  FCC  commented  thai  the 
reference  in  proposed  $  613.3150(a)  to 
"other  financial  services"  should  be 
changed  to  read  "other  fmancial 
assistance"  in  conformance  with  the 
definition  of  "residential  real  estate- 
related  transaction"  in  proposed 
5  613.3145(e).  It  also  noted  that  the  word 
residential"  should  precede  the  phrase 
"real  estate-related  transaction"  in 
proposed  J  613.3150(a). 

The  FCA  proposed  to  amend 
5  613.3150(a)  to  prescribe  a  general 
prohibition  against  discrimination  In 
lending  in  residential  real  estate-related 
transactions  on  any  prohibited  basis  as 
defined  by  the  Fair  Housing  Act.  The 
section  incorporates  the  statutory 
definition  of  "residential  real  estate- 
related  transaction"  set  forth  in 
§  613,3145(e).  The  FCA  agrees  with  the 
comment  diat  the  phrase  "other 
fmancial  assistance"  should  be 
substituted  for  the  phrase  "other 
financial  services"  to  mirror  the 
language  of  the  statute.  The  word 
"residential"  has  also  been  added  to 
correspond  to  the  statutory  definition 
set  forth  in  S  613.3145(e).  Paragraph  (a) 
of  S  613.3150  of  the  final  regulation  has 
been  revised  accordingly. 

The  FCC  also  noted  that  paragraph  (b) 
of  proposed  $  613.3150  addresses 
discrimination  "in  any  aspect  of  a  credit 
or  other  financial  service  transaction."  It 
stated  that  such  coverage  would  extend 
not  only  to  real  estate  loans,  but  also 
production  or  commercial  loans,  and 
other  noncredit  financially  related 
services  as  well.  The  FCC  asserted  that 
such  coverage  extends  beyond  the  Fair 
Housing  Act  and  its  implementing 
regulations,  which  apply  only  to  real 
estate-related  transactions. 
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Additionally.  Lhe  FCC  claimed  that, 
although  non-real  estate  cr^it 
traittactions  are  withm  'he  scope  31'  :he 
ECOA  and  Resr.ilation  B,  'he  FCA  ctes 
no  actbonty  for  the  proposed  covtrage 
cf  Hnancially  reia'ed  services,  whicn  are 
subfect  to  neither  the  Fair  Housing  Act 
nor  the  ECOA. 

The  FCA  does  not  agree  with  the 
comment  that  coverage  of  real  psta'e 
and  production  or  commert:iai  lOans  in 
paragraph  (bl  of  proposed  J  613.3150 
extends  beyond  the  Fa:r  Housir^  Act 
and  HUD's  :mpiemen!ing  regulations. 
The  FCA  agrees  tha!  coverage  under  the 
Fair  Housing  Act  and  HUD  s 
implementing  regulations  only  extends 
to  "residentid!  re'ii  estate-related 
transactions.    However  as  was  noted  in 
the  preamble  to  the  propo8ed  regulatioru 
paragraph  lb   of  §  613  :il,5<.;  prohibits 
discrimma'ion  on  any  prohibited  basis 
as  defined  b>  the  FCO.A  and  Regulation 
B.  The  ECO.-\  applies  to  all  credit 
business  or  personal,  without  regard  to 
the  nature  or  the  tj-pe  of  credit  or 
creditor.  All  business  credit,  that  is. 
credit  extended  for  business  or 
commercial  (including  agriculturaH 
purposes,  is  subject  to  the  general  nile 
(12  CFR  202.4)  <inder  Regulation  B  that: 
"A  creditor  shall  not  dtscrimuiate 
against  an  applicant  on  a  prohibited 
basis  regarding  any  aspect  of  a  credit 
transaction."  Section  202.3  of  Regulation 
B  sets  forth  limited  exceptions  and 
modified  requirements  for  business 
credit.  However,  in  all  other  respects, 
Regulation  B  applies  to  business  credit, 
which  includes  production  or 
conomercial  loans.  Furthermore,  real 
estate  loans,  as  credit  transactions,  are 
also  subject  to  the  ECO.A  and 
Regulation  B.  Real  estate  loans,  other 
than  "residential  real  estate-related 
transactions,"  are  not  subject  to  the  Fair 
Housing  Act  or  HUD's  Implementing 
regulations.  However,  "residential  real 
estate-related  transactions"  are  subject 
not  only  to  the  Fair  Housing  Act  and 
HUD's  implementing  regulations  but 
also,  as  credit  transactions,  to  the  ECOA 
and  the  FKB's  implementing  regulation. 
Coverage  of  'residential  real  estate- 
related  transactions"  under  the  Fair 
Housing  Act  does  not  preempt  coverage 
under  the  ECO.\.' 

The  FCA  also  does  not  agree  with  the 
comment  that  ''inanaally  related 
ser.-ices  are  subiect  'o  neither  the  Fair 
Housmg  Act  nor  the  ECOA  The  FCA 
notes  that  a  financially  related  service 
involving  the  appraisal  of  residential 


'  Section  12  of  Public  Law  10O-430  provides  that; 
"Nothing  In  the  Fair  Housing  Act  ••  aoKiided  by 
thia  Act  I  Pub  L  10O-t3O)  bonu  any  ri«ht.  pujottare. 
or  remedy  available  under  the  Constitution  or  any 
other  Act  of  the  Congress  not  go  amended." 


real  property  would  be  considered  a 
'residential  real  estate-related 
transaction."  (5  613.3145(e)(2)),  subject 
to  the  nondiacrimination  prohibitions  of 
the  Fair  Housing  Act  and  HUD's 
implementing  regulations,  as  prescribed 
in  paragraph  (a)  of  S  613.3150. 
Furthermore,  a  financially  related 
service  involving  a  credit  transaction  is 
subject  to  the  nondiscrimination 
prohibitions  of  the  ECO.A  and 
Regulation  B,  as  prescribed  in  paragraph 
(b)  of  9  613.3150.  A  noncredit  financially 
related  service  is  not  subject  to  the 
ECOA  and  Regulation  B. 

In  summary,  the  ECOA  and 
Regulation  B  prescribe 
nondiscrimination  prohibitions  for  any 
aspect  of  a  credit  transaction.  This 
coverage  would  include  commercial 
loans,  real  estate  loans,  and  financial 
services  which  involve  a  credit 
transaction.  Such  coverage  does  not 
extend  the  coverage  of  the  Fair  Housing 
Act  and  HUD's  implementing 
regulations  beyond  the  scope  of 
"residential  real  estate-related 
transactions."  Also,  coverage  under  the 
ECOA  for  "residential  real  estate- 
related  transactions"  is  not  preempted 
by  the  Fair  Housing  Act.  Accordingly, 
the  FCA  has  determined  that  the  phrase 
"any  aspect  of  a  credit  or  other  financial 
service  transaction"  contained  in  the 
proposed  paragraph  (b)  of  S  613.3150  is 
applicable  to  the  nondiscrimination 
prohibitions  of  the  ECOA  and 
Regulation  B.  However,  for  purposes  of 
clarification,  the  phrase  has  been 
modified  to  read  "any  aspect  of  a  credit 
transaction  or  a  financial  service 
involving  a  credit  transaction." 

The  FCC  further  commented  that  the 
phrase  "other  financial  service"  in 
paragraph  (c)  of  proposed  §  613.3150 
should  be  changed  to  read  "other 
financial  assistance"  to  more  closely 
parallel  the  definition  of  "residential 
real  estate-related  transaction." 

Paragraph  (c)  of  S  613.3150  was 
proposed  to  list  several  examples  of 
lending  practices  that  would  be 
prohibited  under  the  section.  As  has 
been  noted,  paragraph  (a)  of  the  section 
prohibits  discriminatory  lending  under 
the  Fair  Housing  Act  and  HUD's 
Implementing  regulations.  Paragraph  (b) 
of  the  section  prohibits  discriminatory 
lending  under  the  ECOA  and  Regulation 
B.  Because  paragraph  (c)  does  not 
include  all  prohibited  practices  and  is 
not  confined  to  the  requirements  of  the 
Fair  Housing  Act,  the  FCA  has 
determined  to  retain  the  reference  in  the 
paragraph  to  a  financial  service. 
However,  the  phrase  "other  financial 
service"  has  been  revised  to  read  "a 
financial  service  involving  a  credit 


transaction, "  to  conform  with  its 

rr.odification  in  paragraph  (b)  of 
§  613.3150. 

The  FCC  asserted  that  proposed 
I  613.3151,  barring  discrimination  in 
connection  with  all  applications  as 
prohibited  by  the  Fair  Housmg  Act  and 
Lhe  f'COA,  exceeded  the  terms  of  the 
ECO.A,  which  does  not  include  the 
categories  of  familial  status  and 
handicap.  The  FCC  noted  that  at  ail 
other  pomts  in  the  proposed  regulations, 
the  FCA  had  carefully  adhered  to  the 
differences  in  the  scope  of  the  two 
statutes.  The  FCC  also  questioned  the 
FCA's  authonty  to  include  the  word 
"service"  in  the  section  as  it  would 
extend  the  regulation's  coverage  to 
noncredit  services. 

Section  613.3151  was  proposed  to 
prohibit  discrimination  against  an 
applicant  for  an  ehgibie  loan  or  other 
eligible  service  on  any  prohibited  basis 
as  defined  by  the  ECOA  and  the  Fair 
Housing  Act.  to  emphasize  the 
importance  of  promoting  the  availability 
of  credit  to  all  creditworthy  applicants. 
The  FCA  notes  that  the  ECOA  and  the 
Fair  Hou.sing  Act  each  have  seven 
categories  of  individuals  protected 
against  discriminahon.  Five  of  the  seven 
categories  are  protected  under  both  the 
ECOA  and  the  Fair  Housing  Act.  The 
five  categones  the  statutes  have  in 
common  are  race,  color,  religion,  sex, 
and  national  origin.  The  Fair  Housing 
Act  has  two  additional  categones  of 
familial  status  and  handicap.  The  ECOA 
has  two  additional  categories  of  age  and 
marital  status.  "Residential  real  estate- 
related  transactions"  are  subject  not 
only  to  the  seven  categones  of  the  Fair 
Housing  Act.  but  also,  as  credit 
transactions,  to  the  seven  categones  of 
the  ECO.A.  Credit  transactions,  other 
than  "residential  real  estate-related 
transactions."  are  subject  to  the  seven 
categories  of  thie  ECOA  but  are  not 
subject  to  the  familial  status  and 
handicap  categories  of  the  Fair  Housing 
Act, 

In  order  to  clarify  the  protected 
categones  of  applicants  under  the  Fair 
Housing  Act  and  ECOA.  the  FCA  has 
revised  §  813.3151  m  the  final  regulation 
to  include  paragraphs  (a)  and  (b) 
Paragraph  (a)(l]  of  the  section  sets  forth 
the  categones  protected  from 
discnmmation  under  the  ECO.A  and 
Regulation  B.  Paragraph  (a)(2j  of  the 
section  sets  forth  the  categones 
protected  from  discrimination  under  the 
Fair  Housing  Act  and  HUU  s 
implementing  regulations.  Paragraph  (bj 
sets  forth  when  the  provisions  of 
paragraph  (a)  of  the  section  are 
applicable.  Additionally.  §  613.3151  nas 
been  revised  in  response  to  the  FCC's 
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concern  regarding  possible  extension  of 
the  terms  of  either  statute  to  noncredit 
transactions.  Specifically,  the  word 
"credit"  has  been  added  before  the 

word  "service." 

The  FCC  acknowledged  in  its 
comment  letter  that  the  FCA  had  stated 
in  the  preamble  to  the  proposed 
regulation  that  prohibitions  of  the  Fair 
Housing  Act  regarding  familial  status  do 
not  apply  with  respect  to  housing  for 
older  persons.  The  FCC  requested  that 
§  613.3160.  entitled  "Nondiscriminatory' 
advertising,"  specifically  exempt 
advertising  from  the  familial  status 
prohibition  in  respect  to  housing  for 
older  persons. 

Section  807(b)(1)  of  the  Fair  Housing 
Amendments  Act  (42  U.S.C.  3607(b)(1)) 
exempts  "housing  for  older  persons" 
from  the  prohibitions  against 
discrimination  because  of  familial 
status.  The  statutory  definition  of 
"housing  for  older  persons"  under  the 
1988  Act  comprises  three  categories  of 
housing:  (1)  Housing  provided  under  any 
State  or  Federal  program  that  the 
Secretary  of  HUD  determines  is 
specifically  designed  and  operated  to 
assist  elderly  persons:  (2)  housing 
intended  for,  and  solely  occupied  by, 
persons  62  years  of  age  or  older;  and,  (3) 
housing  intended  for,  and  solely 
occupied  by,  at  least  one  person  55 
years  of  age  or  older  per  unit,  provided 
that  various  criteria  are  met  (section 
807(b)(2)).  Subpart  E  of  HUD's 
implementing  regulations  effectuates  the 
exemption  in  the  1988  Act  relating  to 
housing  for  older  persons  (24  CFR 
100.300-100.304).  Part  109  of  HUD's 
regulations,  entitled  "Fair  Housing 
Advertising."  states  that  the  prohibitions 
regarding  familial  status  do  not  apply 
with  respect  to  "housing  for  older 
persons,"  as  defined  in  section  807(b]  of 
the  Fair  Housing  Act  (24  CFT^  109.5). 
Section  109.20(b)(7)  of  HUD's 
regulations  also  states  that  nothing  in 
part  109  restricts  advertisements  of 
dwellings  which  are  intended  and 
operated  for  occupancy  by  older  persons 
and  which  constitute  "housing  for  older 
persons"  as  statutorily  defined. 

As  was  noted  by  the  FCC,  the 
preamble  of  the  proposed  regulation 
advised  that  housing  for  older  persons 
was  exempted  under  the  Fair  Housing 
Act.  However,  the  FCA  determined  not 
to  specifically  set  forth  the  exemption  in 
the  proposed  regulation.  As  had  been 
discussed  earlier,  "residential  real 
estate-related  transactions,"  as  credit 
transactions,  are  subject  to  the 
prohibitions  against  discrimination  not 
onlv  of  the  Fair  Housing  Act  but  also  of 
the  ECOA.  The  ECOA  prohibits 
discrimination  against  applicants  on  the 


basis  of  age.  The  ECOA,doe8  not 
exempt  real  estate  or  housing  loans  for 
elderly  or  older  persons  from  its 
prohibition  against  discnmination  or:  the 
basis  of  age.  The  FCA  continues  to 
believe  that  specific  inclusion  of  the  Fair 
Housing  Act's  exemption  in  the  final 
regulation  may  create  the  impression 
that  real  estate-related  transactions 
relating  to  housing  for  older  people  are 
not  only  exempt  under  the  Fair  Housing 
Act  but  also  are  not  subject  to  the 
ECOA's  prohibitions  on  the  basis  of  a«e 
Therefore,  rather  than  include  the 
exemption  in  S  613.3160  of  the  final 
regulation,  the  FCA  has  chosen  to 
incorporate  the  exemption  by  reference 
to  its  applicable  statutory  and 
regu!ator>'  provisions. 

The  FCC  expressed  concern  regarding 
the  use  of  the  word  "dwelling    in  the 
proposed  regulation  and  in  the  Equal 
Housing  Lender  Poster  as  prescribed  by 
the  regulation.  The  FCC  claimed  that  the 
usage  of  the  word  "dwelling"  suggests 
that  the  scope  of  the  HUD-related 
requirements  extends  beyond  the 
definition  of  "residential  real  estate- 
related  transactions"  to  what  are 
traditionally  considered  "farm"  loans. 
The  FCC  requested  that  the  FCA 
acknowledge  that  it  does  not  intend 
such  an  extension. 

As  was  stated  in  the  preamble  to  the 
proposed  regulation,  the  word 
"dwelling"  was  substituted  for  the 
words  "rural  residence"  throughout  the 
regulations  to  conform  the  FCA's 
nondiscrimination  in  lending  regulations 
with  the  operative  language  of  the  Fair 
Housing  Act  and  HUD's  implementing 
regulations.  This  substitution  does  not 
change  the  requirement  of  the  FCA's 
eligibility  regulations  adopted  pursuant 
to  the  Farm  Credit  Act  of  1971,  as 
amended,  that  restnct  System 
institutions'  financing  of  rural  housing  to 
a  single-family,  moderate-priced 
dwelling  with  appropriate 
appurtenances,  which  is  or  will  be  used 
as  a  permanent,  year-round  home  by  the 
applicant  and  which  is  located  on  an 
appropriate  site  in  a  rural  area 
{§  613.3040  (a)(2)).  The  use  of  the  word 
"dwelling"  in  the  regulation  and  in  the 
poster  does  not  in  any  way  expand  the 
lending  authority  of  System  institutions. 
Nor  does  usage  of  the  word  "dwelling" 
in  any  way  expand  the  coverage  of 
HUD's  regulation  of  System  lending 
beyond  the  statutory'  definition  of 
"residential  real  estate-related 
transactions."  The  definition  of 
"residential  real  estate-related 
transactions  "  m  the  Fair  Housing  Act 
includes  not  only  the  making  of  loans  or 
the  provisions  of  other  financial 
assistance,  but  also  the  purchase  of 


loans  secured  by  residential  real  estate 
or  made  for  the  purchesc  !,:;<-•  ruction, 
improvement,  repair,  or  nia.r.'.c.nance  of 
a  dwelling.  The  definition  of  the  term 
also  includes  the  appraisal,  brokering, 
and  selling  of  residential  real  property. 
I>'nd:ng  by  System  institutions  which 
includes  such  activities  is  subject  to  the 
Fair  Housing  Act's  prohibitions  against 
discrimination  and  HUD's  implementing 
regulations,  as  well  as  the  ECOA's 
prohibitions  against  discrimination  and 
the  FRB  8  implementing  Regulation  B. 
Ltndmg  by  System  institutions  which 
does  not  fall  within  the  statutory 
defmition  of  "residential  real  estate- 
related  transactions"  is  only  subject  to 
the  prohibitions  against  discrimination 
set  forth  in  the  ECOA  and  Regulation  B. 

List  of  Sub)e(ts  m  12  (JU  Pari  611 

Aged,  Agriculture,  Banks.  Banking, 
Civil  rights. -Credit  Fair  housing.  Marital 
status  discrimination.  Religious 
discrimination.  Rural  areas.  Sex 
discrimination,  Signs  and  symbols. 

For  the  reasons  stated  in  the 
preamble,  part  613  of  chapter  VL  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  613— CUGIBILITY  AND  SCOPE 
OF  FINANCING 

1.-2.  The  authority  citation  for  part 
613  is  revised  to  read  as  follows: 

Authority:  Sees.  1.5, 1.7, 1.9,  l.ia  111.  2^ 
2.4.  2.12,  3.1.  3.7.  3.6,  3.22.  5.9.  5.17  of  the  Farm 
Credit  Act  12  U.S.C.  2013.  2015,  2017.  2018. 
2019.  2073.  2075.  2093.  2122,  212a  2129.  2143. 
2243,  2252;  42  U.S.C.  3601  el  seq.:  15  U.S.C 
1691  et  seq.;  12  CFR  202.  24  CFR  100, 109  and 
110. 


Subpart  E- 
Lendlng 


-Nondlscrtmlnatton  Ir 


5  613.3140    i Removed. 

3.  Section  613.3140  is  removed. 

4.  A  new  §  613.3145  is  added  to  read 
as  follow; 

§  613.3145    [>efin)tk>ns. 

For  the  purpose  of  this  subpart,  the 
following  deftnitions  shall  apply: 

(a]  Applicant  means  any  person  who 
requests  or  who  has  received  an 
extension  of  credit  from  a  creditor  and 
includes  any  person  who  is  or  may 
become  contractually  liable  regarding 
an  extension  of  credit. 

(b)  Dwelling  means  any  building, 
structure,  or  portion  thereof  which  is 
occupied  as,  or  designed  or  intended  for 
occupancy  as,  a  residence  by  one  or 
more  families,  and  any  vacant  land 
which  is  offered  for  sale  or  lease  for  the 
construction  or  location  thereon  of  any 
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such  building,  stnjc'urp  or  portion 
thereof 

(c)  Fam,!;cl  'ifc'vs  means  one  or  more 
individuals   who  have  not  atta;ned  the 
ase  of  18  yearsl  being  domiciled  with: 

ill  A  parent  or  another  person  having 
legal  custody  of  such  individual  or 
individuals,  or 

(2)  The  desiCTee  of  srjch  parent  or 
other  person  naving  such  custody,  with 
"■e  wn'ten  permission  of  such  parent  or 
,  ther  person. 

The  protections  afforded  against 
aiscnmmation  on  the  basis  of  familial 
status  shall  apoly  to  any  person  who  is 
pregnant  or  is  \t.  tne  process  of  securing 
legal  custody  of  any  individual  who  has 
not  attained  the  age  of  18  vears. 

(d)  Har.d:ccD  means  wth  respect  to  a 
person; 

(1)  A  physical  or  mental  impairment 
which  substantially  limits  one  or  more 
of  such  person  s  major  life  activities, 

(2)  A  record  cf  having  such  an 
impairment,  cr 

(3)  Being  regarded  as  havijig  such  an 
impairment,  but  such  term  does  not 
include  current,  illegal  use  of  or 
addiction  to  a  controlled  substance  (as 
defined  in  section  102  of  the  Controlled 
Substances  Act  [21  U  S.C.  802)). 

(e)  Residenbal  real  estate-related 
transaction  means  any  of  the  following; 

(1)  The  m.alcing  or  purchasing  of  loans 
or  providing  other  Hnancial  assistance: 

(i)  For  purchasing,  oonstnicbng. 
improving,  repai.ing.  or  maintaining  a 
dwelling;  or 

(ii]  Secured  by  residential  real  estate. 

(2)  V^.e  selLmg.  brokering,  or 
appraising  of  residential  real  property. 

5.  Section  613  3150  is  revised  to  read 
as  follows 

5  613.3150     Nondlacnmirvatksn  In  (•noUng 
and  oth«r  services- 

aj  No  f  arr  Credit  institution  may 
discnmmate  in  making  credit  or  other 
financial  assistance  available  in  a 
residential  reai  estate-related 
transaction,  or  In  the  terms  or  conditions 
of  such  a  transaction,  because  of  race. 
color,  religion,  sex,  handicap,  familial 
status,  or  national  origin. 

(b)  No  Farm  Credit  institution  may 
discnmmate  in  any  aspect  of  a  credit 
transaction  or  a  financial  service 
involving  a  credit  transaction  because 
of: 

(1)  Race,  color,  religion,  national 
origin,  sex.  marital  status,  or  age 
(provided  that  the  applicant  has  the 
capacity  to  enter  into  a  binding 
contractli  or 

(2)  The  fact  that  all  or  part  of  the 
applicant  s  income  der.ves  from  any 
public  assistance  pposrrami  or 

(3)  The  fact  that  the  applicant  has  in 
good  failr.  exercised  any  right  under  title 


VII  (Equal  Credit  Opportunity  Act)  of 
the  Consimier  Credit  Protection  Act 

(c)  Prohibited  practices  under  this 
section  include,  but  are  not  limited  to, 
discrimination  in  fixing  the  amoumt. 
Interest  rate,  duration,  or  other  terms  or 
conditions  of  any  loan  or  a  financial 
service  involving  a  credit  transaction  or 
in  the  purchase  of  loans  and  securities 
on  the  basis  of  race,  color,  religion,  sex. 
handicap,  familial  status  (having  one  or 
more  children  under  the  age  of  18), 
marital  status,  age  (provided  the 
applicant  has  the  capacity  to  enter  hito 
a  binding  contract),  or  national  origin. 

(d)  Nothing  in  this  subpart  shall  be 
deemed  to  change  the  eligibility 
requirements  imposed  by  the  Farm 
Credit  Act  of  1971.  as  amended,  or  any 
Farm  Credit  Administration  regulation 
adopted  pursuant  thereto. 

6.  New  55  613.3151  and  613.3152  are 
added  to  read  as  follows: 

§  613.3  ^  5. 1     *4ofid*scrifntnatK>n  in 
appiicatlona. 

iu;  No  Farm  Credit  institution  may 
discourage  or  refuse  to  allow,  receive,  or 
consider  any  application,  request,  or 
inquiry  regarding  an  eligible  loan  or 
other  eligible  credit  service  or 
discriminate  in  imposing  conditions 
upon,  or  in  processing,  any  such 
application,  request,  or  inquiry  on  the 
basis  of: 

(1)  Race,  color,  religion,  sex,  marital 
status,  age  (provided  that  the  applicant 
has  the  capacity  to  enter  into  a  binding 
contract),  or  national  origin,  as 
prescribed  under  btie  Vil  (the  Equal 
Credit  Opportunity  Act)  of  the 
Consumer  Credit  Protection  Act.  as 
amended  by  the  Equal  Credit 
Opportunity  Act  Amendments  of  1976 
(15  U.S.C  1601  et  seq.i  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System's  implementing  regulation  (12 
CFR  part  202):  and 

(2)  Race,  color,  reUgion.  sex,  national 
origin,  handicap,  or  familial  status,  as 
prescribed  under  title  VIII  (the  Fair 
Housing  Act)  of  the  Civil  Rights  Act  of 
1968,  as  amended  by  the  Fair  Housing 
Amendments  Act  of  1988  (42  U  S.C.  3601 
et  seq.],  and  the  Department  of  Housing 
and  Urban  Development's  implementing 
regulations  (24  CFR  part  100). 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  shall  apply  whenever 

(1)  An  application  is  made  for  any 
such  loan  or  other  credit  service;  or 

(2)  A  request  is  made  for  forms  or 
papers  to  be  used  to  make  application 
for  any  such  loan  or  other  credit  service; 
or 

(3)  An  Inquiry  is  made  about  the 
availability  of  such  loan  or  other  credit 
service. 


§613.3152    NondlscrlmlrMrtory  appratsat. 

No  Farm  Credit  institution  shall 
discriminate  agairist  any  person  on  the 
basis  of  race,  color,  religion,  sex. 
handicap,  familial  status,  or  national 
origin  when  conducting,  using,  or  relying 
upon  an  appraisal  of  residential  real 
property  that  is  subject  to  sale,  rental,  or 
other  financing  transaction. 

7.  Section  613.3160  is  amended  by 
removing  the  words  "rural  housing"  and 
adding  in  their  place  the  word 
"dwellings"  in  the  introductory  text  of 
paragraph  (b);  and  revising  paragraph 
(a),  to  read  as  follows: 

§  6 1 3.3 1 60     Nondiscrimlnatofy  8<tv*rtislr»g. 

(a)  A  Farm  Credit  institution  that 
directly  or  through  third  parties  engages 
in  any  form  of  advertising  shall  not  use 
words,  phrases,  symbols,  directions, 
forms,  or  models  in  such  advertising 
which  express,  imply  or  suggest  a  policy 
of  discrimination  or  exclusion  in 
violation  of  the  provisions  of  title  VIIl 
(the  Fair  Housing  Act)  of  the  Civil  Rights 
Act  of  1968,  as  am.ended  by  the  Fair 
Housing  Amendment  Act  of  1988  [42 
L'  SO  3601-3631);  the  Department  of 
Housing  and  Urban  Development's 
implementing  regulations  [24  CFR  parts 
TOO  and  109).  and  title  VU  (the  Equal 
Credit  Opportunity  Act)  of  the 
Consumer  Credit  Protection  Act.  as 
amended  by  the  Equal  Credit 
Opportunity  Act  Amendments  of  1976 
(15  use.  1691-1691f):  and  the  Board  of 
Governors  of  the  Federal  Reserv-e 
Svstem's  implementing  regulation  (12 
CFR  part  202),  or  this  subpart. 

•  *  •  •  • 

8.  Section  613.3170  is  revised  to  read 

as  follows: 

J  6 1 3.3 1 70    Equal  hou«tnfl  lender  poster, 
(a)  Each  Farm  Credit  institution  that 

makes  loans  for  the  purpose  of 
purchasing,  constructing,  improving, 
repairing,  or  maintaining  a  dwelling  or 
any  loan  secured  by  a  dwelling  shall 
post  and  maintain  an  Equal  Housing 
Lender  Poster  in  the  lobby  of  each  of  its 
offices.  The  poster  shall  be  in  a 
prominent  place  readily  apparent  to  all 
persons  seeking  such  loans. 

(bl  The  Equal  Housing  Lender  Poster 
shall  be  at  least  11  inches  by  14  inches 
in  size,  and  shall  bear  the  logotype  and 
legend  set  forth  in  §  613.3160(b)  of  this 
subpart  and  the  following  text: 

We  Do  Business  in  Accordance  With  Federal 
Fair  trending  Ls-ws 

(Thp  C:vii  Rights  Ad  of  1968.  as  amerxied 
by  the  \-»ir  Housing  .Amendments  Act  of 
1988). 

UNDER  •niE  FEDERAL  FAIR  HOUSING 
ACT.  IT  IS  ILLEGAL  ON'  THE  BASIS  OF 
RACE,  COLOR.  NATIONAL  ORIGIN. 
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RtUGION.  SEX.  HANaiCAP  OR  FAMIUAL 
STATUS  (HA VL\C  CHILDRiiN'  UNDKR  TliF. 
AGE  OF  \6l  TO 

•  Deny  a  loan  lor  Lh*  purpose  of 
purchvasms.  congtrucung.  improving, 
repfljnng.  ar  nwintainiag  8  dneUinji  o:  denj 
any  loan  secured  by  a  d\*er.ing:  or 

•  Di^icriminate  in  fixing  the  amount. 
interest  ra>e.  duration,  application 
procedures,  or  other  terms  or  conditions  of 
such  a  loan,  or  in  appraising  property 

If  \  ou  Believe  Yen  Have  Been  Discnrmnalecl 
Against,  You  Should  Send  a  CompiMat  to; 

.Assistant  Siecretary  fur  Fair  Housu!;;  and 
Equal  Opportunity,  Depa.'-trr.pr'  of  Hous!n:K 
and  Urbar  Deveioprrienl.  Washington.  OC 
20410.  l-80&-86e-877-  (Toll  Freel.  1-600- 
927-9275  (TDD),  for  processing  und>T  tlie 
Federal  Fair  Housirs  Art 

and  to: 

Farm  CredU  AdtBir,i».l."atio!^.  Oificf  of 

CiangreMionaJ  and  Public  ,Affai.-s,  i.W! 

Fanii  Credi!  Onve.  McLe«n,  V.A  22102- 

5090,  783-683-4056,  70i-8a.>-*444  {IDDi.  ior 

proces,sing  under  Fa.Tn  Credit 

AdministraJiDn  Rpg',jlH';ors 

Under  the  Eqaa)  CrwJit  Opportunity  .Act 

(The  ConOTimer  Credit  Protection  Act  as 

amended  by  the  EUjua!  Credit  Opportunity 

Act  Am.'ndments  fif  19"61 

It  Is  Ulagal  te  Disctiminflte  in  An;  Credit 
Transaction; 

•  On  the  basis  of  race,  color,  national 
origin,  religion,  sex.  marital  status,  or  age. 

•  fieOM'.se  income  is  frorr.  public 
assistance,  or 

•  Because  a  right  was  exercised  under  th* 
ConsLimfir  Credit  Fh-ofnction  Act. 

If  You  BelKyvB  \'tm  Haw  Been  DiscnmmattHi 
Against  You  Shoutd  Send  a  ConsplainI  to 

Farrr,  Crpdr!  .Adrnmistra'tor.  Offrp  n; 
Ccrgress'cmai  Rnd  P'j''>r-r  A^a;--;  1501 
Farrr  Credit  Dnve.  NkU'^r.,  VA  r:io:- 
5090,  7(B-883-t.156,  "0? -88.V^4-5 4  TDD) 

9.  A  new  |  613.3175  is  added  to  read 
as  follows: 

§613.ST75    Complaint* 

(a^  CcmiplamU  !>;gdrding 
discriminatian  m  iendir^  by  a  Farra 
Cre-iit  instiiulion  under  the  Fair  iloiisms 
Act  shall  be  referred  to  the  Assistant 
Secretary  fur  Fair  Ho!,:s:ng  and  Equal 
Oppcirtuaity.  United  States  Department 
of  Hou&ins  and  L'rtiAn  Deve(c)pment, 
Washmglon.  DC  20410,  and  to' the  Office 
of  Congressional  and  Public  .Affairs, 
Farm  Credit  AdrmmsTrntior..  McLean. 
Vj.-ginirt  22102-^090 

(b)  Complair.ts  repardmjj 
discrimination  in  lending  by  a  Farm 
Crt'dit  institution  under  the  Equal  Credit 
Opp-or^.unity  Act  »hHll  be  referred  to  the 
Off: re  of  Coogressional  and  Piihltc 
Affairs.  Farm  Credit  Adminrstration. 
McLean.  Vrrglnia  22102-5090. 


Uiited  Aprii  &  iaS2 
Curtl*  ML  Aaimnan. 

Spcrpterj.  farrr  Credrt  Acin:w::r:ra'!:>r  £.  >c \1 
ire  Doc.  K-WJM  Filed  4-lfe-PE  «-4S  nr-' 
BILUMG  COOE  «rOfr«1-M 


DEPAHTKIEIIT  OF  TRAfl»»ORTA7Km 
Federal  AvtaMon  Admlnistratton 

14CFRP«rt38 

!  Docket  Wo.  »1-»IM-t9»-AD:  ATn*fxJ-net?t 
39-«nB-.  AO  92-09-031 

AlrworlMaeM  Oirecttver,  McDormeH 
DoMfllM  Model  OC-«-B0  Series 
Airplanes  and  Model  MD-se  Atrptanes 

agency:  Federal  .Aviation 
Admmislrattoa  DOT.  ^ 

ACTION:  Finai,  rule. 


SUWVAWr;  Thrs  amendment  adopts  a 
r.i'^^  airwrrrthi.Tess  direrttve  (.^.D).  that  is 
applicaWe  to  cerlam  McDonnell  Dotiglas 
MiTde!  DC-<V-ftO  Benes  ai.rpianes  and 
Mode!  MD-68  airplanes.  This 
amendment  requires  that  all  landing 
gear  brakes  bt  inst>ec.tpri  for  wear  and 
replaced  if  the  wear  hmits  prescribed  in 
thw  proposal  are  not  met.  and  that  the 
new  wear  limits  be  inrorporated  into  the 
FAA -approved  tnaintenance  inspection 
program  This  amendment  is  prompted 
by  an  acctdent  in  which  a  transport 
category  atrp^ane  exef-iited  a  rejected 
takeoff  (RTO)  and  was  ttnable  to  stop  on 
the  runway  due  to  worn  brakes.  The 
H!  tions  specified  by  this  .AD  are 
intended  to  prevent  loss  nf  '>rake 
effectiver>eRS  during  a  high  er.e'^y  KTO, 
whic^  may  ce^tw  ftir'her  mctdents/ 
accidents. 
EFFECTIVE  DATE:  May  22.  1W2. 

ADDRESSES:  liiformatKjr,  canceminjj  this 
rule.Tiaking  acutwi  ma>  be  examined  et 
the  Federal  Aviation  .\dmini6lratior: 
(FAAJ.  Transport  Airplane  Directorate. 
Rules  Docket  1801  Lind  Avenue  SW^ 
Rentor..  WashJngtoa:  or  at  the  Lo» 
Angeles  Aircr.ift  Ce,^::'^  udtion  Office. 
FAA.  Transport  Airpi.irif  r>::i'i;torate. 
32.i9  East  Spring  Street   l.uiig  Beach. 
CaUumta  90806-2324 
FOR  FURTMEJ)  INFORMATION  CONTACT: 
.And"evv  Cfrerer,  AcDftpace  EnKsneer. 
Los  Angeles  y\jrcr«ft  Certification 
Office,  AVM-130L  FA.\.  Transport 
Directoraie.  3229  Ea.il  Spnr.g  Street 
Long  Beach.  Califomid  90H0t>-2a24. 
tt:iephonei318J  98&-5a^.  fax  1310J  9d**- 
5210. 

SUPPLEMENT  AMY  MFOMMTIOM:  A 
[)rii[)os,il  to  arriend  part  3^  of  the  Federal 
AviatKin  Reguiationfi  to  iricJude  an 
airwarthioess  directive  LAUl  that  \% 
appUrahie  to  certain  MrI>onneLi  Doug.a!- 


Model  DC-&-!«'  series  air^iiarwi  unc. 
M>:>dp'  Ml>-*8  fi,irvi8ne*  w,^»  putilis-hed 
ir.  '.tte  Federd  fUifciiitRr  on  i>rL:rmr>r:  lu 

1991  (56  FR  mi9-[  Tta:  ar'ior  iirT.,>owd 
to  require  tha'  bI;  lanriinK  tteii'  rrakf-s  tx- 
insfHTtpci  ki:  wrs:  anc.  rcpiB'"ie<.;  li  oi-v. 
wear     -:■  :i  art  rro;  met,  uTii  iritt-i  tHf 
rev.  wea'  iicciti  t*  inrii'~ni--M',fC  inti;  tru- 

(  ■'."'•.  aopi'^""n- f :'  mH'ri'f:^ i"f'  ;r::«':  >•'■""  r)' 

program. 

Interested  p'"'e"r!«  bfivf-  -xfT;  aiiotOeti 
an  opportoajtv  to  ;,r-:5  :7i.-if  re  the 
makinc  of  th,i>  anif-ridrtirr:'   Due 
conBiQeraruM  h«>  !..■•■■   v  •■■*■"■  to  the 
COBinents  re-o-n  e*-. 

Sf",  r:a'.  ( oran-.eji;erh  soppurt  then^ 

■■■    :  ■  '  lOO SrC. 

■'  .'ae  ,.-rwT):n«:'te»  sthics  "r.s"  iv- 
1    ,■':  'TC^z  smp^,;'  wa,f  .■.:..;i-f'<.;  .;:,.■  !»*<■■; 
sincf'  ii  doih  not  inr:h,;ii-  tiw  cost  of 
spare  part*  ar.d  flw  «tx.eit"."'f-r'  r-tpfnr 
brake  repinc,:rm«nt  dut  t."  '.*>f  '■i-O'i-'':  ;n 
in  brake  wetir  i,;:-i,",*  I'r.i  ^'fitin-f ';ier 
reqiffsts  &  reMsion  u.  the  iCL»rK?riic 
analysis  to  reflect  the  true  life  cycle  cost 
to  tbfr  itperatcif  The  FA.A  disagrees  that 
a  re*"tii"jr)r  th  nrceKsary    Hi!.'o^)oeiiT. 
recur'-usf  rxiiits  aur  V:   <  'ir,s;'r.H*iit->  >,,,-'.  ' 
not  been  JiKiuck-d  it-  cci^infini}'    nr::-,  i  hi-y 
of  AD  n.dernsMTtji,  The- i'ds"  h'  "»';:;ri;ir!<: 
brakes  it  cnrrHjdered  tc  Se  the  same  as 
or  simila:  !    t.hp  l-ict,  st^d  cost  in  a  part 
that  is  roi:flii»'!]k  rfpiscc  :    u'  i  :■»-?(•;«  sei 
costs  (rffiit'i  The  fstin-.fc'S'*  'jj---.:  -.r,  'Se 
econoxmc  raipwt  Kruu}  sii  «  p  'tjnt  f 
direct OQ«t.s  aHsf.iafeifM:  »  tr  '^e  initial 
compIianLf  MTin  tht  ,*. . ; 

Sex'era:  .cx'tniiryf'.itp'*  ev;'''Chi  ,  !jr:,i,,>  -n 
about  wpar  ims''^  f>t(iiieij  tsr.  f.;.*"(.:"j:. 
brakf'  p«rt»  a.^  iis;,*<t  ir,  the  pror 'iw-!' 
rule  t,..er7a!rj  H^■r>i«^)«*^  irsmj,  "r  j»f  pii^ 
numbi="J  SiH,'4.i21  '11  wi  ■;,,:-  ;-,p  r.f':":-ei  to 
remo^'p  ttw  t:'-a^.^•^  «•  n  t'i.-'xtt  .■;   v, ",.'■ 
limit  of  Jp  !nr.H  ht'-vrevc-    Air-  ,-rtli 
Braking  Sjfiiemi.  i.\BS'<;>  ,«r;ioinetef 
test  date  s;i!3.^*.Hntihtcf  k  1,  I"  •'!■  ' 
ma.x:""  .'t  -wrar  Urrvi-'  <ar  imj,  *  ^«»e. 
Also,  cp'-^air  he^mrywr^r-'  «,-;>! anes 
using  tjrait'  pflrt  narvber  ::<hI8HM.'~   " 
would  tie  rf>.quirp<i  ic  I'^'i'* '•*■«  trie  t''n*  '"i 
at  a  mflvimiiin  mih:  lirr,  :  of  j  inch, 
howe\  I"   ;  aiTiriMtne-s  slate  that  RTO 
speeds  ha-afA  wsneint  ■  difTcrenoeof  .7 
inch  ::■  aiicswfc'j'.i'  triif  wpb'  v^"*^  t^e 
same  brskf  insl«'te«  fir   f  :';k:r '  n-r;ct' 
airplriO*''.  whicti  hiif  t.  mf-\'n:i  -t,  wf-ar 
limit  1.2  irn";nes  ^ur!hf-    !-kf:n:,»    tp* 
data  aab«itK::r:hlf-»  n    "  ;.'>i''i  n.i  >  .niui: 
wear  limji  tor  thi*  ;  a-  :,;ii:-i •><•!■  (!!*>/■ 
when  ■-istaiK'i"  tn^  a  ',i-r\  ;>  w  r.gr.- 
airplane  Tt>e  criannentf  .•■  '"iietbat 
widi  !«gard  t-  i:it'».e  •»•■•■:- s,*'.  *'""  braljes. 
the  FAA  OC  n«  iv^.r.  i„i,  »,■ 
aneiysis  ana  nifi-i:ft..«'.u.-,  ; 
incorpoTBtiot  t«f  wea'  i-rrir, 
contrary  '  ■  ttjp  ir,a';i;'r-,  :. 
and  artflK  sifc  '1  &< 
"  .■  •  'hcM"  w«-.'i  ■  !  ; 


>hu 


!^M 


nts  be  increased  in 
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the  final  rule  to  match  the 
manufacturers  recommendations.  The 
FAA  agrees.  Since  the  issuance  of  the 
notice,  both  Bendix  and  .\Q?>  have 
conducted  dynamometer  tests  to  justify 
increased  brake  wear  limits.  The  FAA 
has  reviewed  this  data  and  has 
determaned  that  the  maximum  wear 
limits  for  the  subject  brakes  may  be 
increased.  The  F.AA  has  revised  the 
final  rjle  accordingly. 

Several  commenters  request  an 
extension  of  the  compliance  time  from 
180  days  to  270  days.  The  commenters 
have  concerns  regarding  availability  of 
sufficient  quantities  of  replacement 
parts  withm  the  compliance  time  as 
proposed.  The  FAA  disagrees  that  an 
extension  to  the  compliance  time  is 
warranted  based  on  the  unavailability 
of  parts  The  FAA  has  been  advised  by 
both  brake  maniJacturers  (Bendix  and 
.■\BS)  that  there  are  sufficient  quantities 
of  replacement  parts  available  for  the 
affected  lleet. 

The  sa.me  commenters  state  that  the 
proposed  compliance  time  of  180  days 
would  require  operators  to  schedule 
special  brake  removals  at  considerable 
expense  .\  compliance  time  of  270  days 
would  coincide  with  normal  brake 
remiQva!  schedules.  The  same 
commenters  also  request  that  the 
compliance  time  be  extended  to  270 
days  in  order  to  be  consistent  with  the 
com.pliance  time  afforded  to  Model  DC-9 
series  airplanes  by  AD  91-25-03, 
.■\mendment  39-8104,  (57  FR  182,  January 
3,  19^)2:  The  ¥\A  disagrees  that  an 
exte.'-.sion  of  the  compliance  time  is 
wa~anted.  Brakes  are  not  removed  at 
regularly  scheduled  intervals  now,  but 
are  continually  inspected  and  removed 
when  at  or  near  the  allowable  wear 
limit.  Over  the  180-day  compliance 
per.od.  operators  could  replace  brakes 
with  brakes  from  spares  that  are 
configured  to  the  new  allowable  wear 
limit;  this  would  limit  the  large  number 
of  brakes  needing  to  be  replaced  at  the 
end  of  the  180-day  compliance  period. 
The  com.pliance  time  for  the  Model  DC- 
9  se.ies  airplane  brake  AD  was  set  at 
270  days  in  order  to  provide  brake 
manufacturers  sufficient  time  for  the 
certification  process  of  a  redesigned 
brake,  and  to  produce  parts  needed  for 
operators  The  F.AA  considers  that  the 
compliance  time  for  this  AD  action,  as 
proposed,  represents  the  maximum 
interval  of  time  allowable  wherein  the 
m.odification  can  be  accomplished,  parts 
C0u.id  be  obtained,  and  an  acceptable 
level  of  safety  could  be  maintained.  The 
Y\A  has  determined  that  the  increase  in 
costs  associated  with  a  180-day 
compliance  time  is  mitigated  by  the 
increase  in  safety  to  the  flying  pubhc. 


Several  commenters  request  that  the 
wear  pin  limit  be  based  on  maximum 
gross  take  off  weight  (MGTOW]  rather 
than  airplane  model.  Certain  airplane 
models  can  operate  at  different 
MGTOW,  and  different  airplane  models 
can  operate  at  the  same  MGTOW.  For 
example,  Model  MD-88  airplanes  can 
operate  both  at  a  MGTOW  of  149.300  lb 
and  160,000  lb:  certain  Model  DC-9-83 
airplanes  (MGTOW— 160,000  lb)  are 
operating  at  the  lower  MGTOW  of  a 
Model  DC-9-82  airplane  (149.500  lb). 
The  FAA  concurs.  The  wear  limit  table 
in  paragraph  (a)  of  the  final  rule  has 
been  changed  by  removing  the  column 
listing  airplane  model  numbers,  and  by 
adding  MGTOW  information  to 
distinguish  between  wear  limits  on 
similar  brakes  that  are  operated  at 
different  MGTOW.  To  use  the  table,  an 
operator  first  will  need  to  consult  the 
pertinent  Airplane  Flight  Manual  (AFM) 
to  find  the  MGTOW  at  which  the 
airplane  is  operated;  then,  the  operator 
must  consult  the  table  in  paragraph  (a) 
to  determine  the  wear  limit  for  the  brake 
installed  on  the  airplane. 

After  earful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  AD. 

There  are  approximately  870  Mode! 
DC-9-80  series  and  Model  MD-68 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
503  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  40  work  hours  per 
airplane  to  accomplish  the  initial 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$12,000  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$7,142,600. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 


not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  it  is  contained  in  the 
Rule  Docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

.Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
am.ends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C  106(g);  and  14  CFR  11.89. 

§  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

92-09-03.  McDonnell  Douglas:  Amendment 
39-8228.  Docket  91-NM-239-AD. 

Applicability:  Model  DC-9-60  series  and 
MD-88  airplanes,  equipped  with  brake  part 
numbers  identified  in  paragraph  (a)  of  this 
,\D.  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  mam  landing  gear 
braking  effectiveness,  accomplish  the 
following; 

(a)  Within  180  days  after  the  effective  date 
of  this  AD.  inspect  the  brakes  having  brake 
pari  numbers  specified,  below,  for  wear.  Any 
brake  worn  more  than  the  maximum  wear 
limit  specified  below  must  be  replaced,  prior 
to  further  flight,  with  a  brake  within  this  limit. 


Douglas  brake  part  No. 


MaLximum 
wear  limit 
(lnc^es) 


Por  airplares  wtb  an  approved  Flight 
Manual  MGTOW  ot  149,500  tb 

2606892-1 — 

50C4321-3/-4/-5  all  Trapezoid  — , 

5004321-6  Ballnose 

6004321-6  Trapezotd ~... 

5004321-10  Buimose  

6004321-11  Trapezoid  (Standard) 

5004321-11  Trapezotd  (Rebalanced) 

5004321-12  Trapezoid        

5007898  Trapezotd _ - 

5007898-1  Trapezoid 


120 
065 
070 
0.75 
070 

too 

120 
070 
0  75 
0.80 
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Douglas  txake  part  No 

UaxniMn 
wear  ItfTvt 
(inches) 

^3'  airplar>e8  wrth  an  aptxoved  Ffigtrt 
Manual  UGTOW  of  \eOJ30C  ib 

?608892-1  _ 

5007898  BuSnose 

070 
0«5 

500r99»-1  TfBpszsd 

050 

(b)  Within  lao  days  after  the  efTcctive  date 
of  this  AD.  ii>c9Tpora't*  tlie  roaxTTmim  hrske 
wf«r  jiffii'ts  «pe«f»ed  tn  parsgraf*^  |aj  of  th» 
;\D.  inio  the  FAA-oppro'.  ed  maintenance 
insppction  program 

(c)  An  aJtemative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  may 
be  uspd  when  approred  by  the  Mnnagpr.  Lo.i 
Ap.Hfi*'*  AnTTBfl  Cffrttfrcdtion  Office  I  AGO) 
FAA.  Transport  Airplane  Directorate  The 
request  shnwid  be  forwwded  through  an  F.\,\ 
Princ.pal  MainleQanoe  Inspector,  who  mey 
concur  or  coeiment  «ctd  then  send  i;  to  thf 
Manager.  Lot  Aiigdes  AGO 

(d)  Special  fh^t  permits  tnny  be  ugued  in 
accordance  with  FAR  21  19"  and  21  199  to 
cpen>te  the  atrplane  to  a  locnttor  whpre  th*- 
requirements  of  tHis  AD  car  hf 
accomplished. 

(e|  Thu  MBendrnect  liecomes  efitctik-e  on 
May  22. 1992. 

Issued  in  Rentoa  Washington.,  on  April  6. 
1P92. 

DarreU  M  Pedersoa 

AL-itri)^  Manager.  T.nmpirK-i  Airplane 
Directorate.  Aircmfi  Certifawt.'jn  Senice. 
[FR  [)oc  92-6933  Fiie<l  4-16-92:  8:45  am] 
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l4CFRPart39 

( Docket  hto.  92-AME-12;  Amendment  39- 
8214:  AO92-0S-031 

Airworthiness  Directives;  HamMon 
Standard  Modet  14RF-9  PropeMer* 

AGENcr:  Federal  Anation 
Administration.  DOT. 
ACTION:  Final  nilp:  request  for 
comments. 


SUMMftAv:  This  amendment  aciopts  a 
new  airworthinesB  directi\-e  (AD1  that  iii 
applicable  to  HamiUcm  Standard  ModH 
14RF-9  propdlers.  This  action  requires 
i.-.sppctKJTis  for  excessive  tooth  wear, 
and  replacement,  if  necesgarj.  of 
propeHer  control  unit  (PCUl  servo 
ballscrew  interaal  apiine  iBJSj 
dssemblies.  This  amendrripnt  is 
prompted  by  reports  of  excessue  PCU 
servo  BIS  tooth  wear.  The  actions 
specified  in  the  AD  are  intended  to 
prevent  the  inability  to  control  Ihe 
propeller  blade  angle. 
dates:  FJfective  April  27.  1992. 

The  incorporation  by  reference  of 
certain  pwWications  hsted  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  April  27^ 
19<J2. 

Comments  far  lociusion  in  the  Kwies 
Docket  tnust  he  received  on  or  bt»fort 
May  7. 1992 

ADDRESSES:  Submit  cjimmenls  jn 
triplicate  to  the  Federal  Aviation 
Administrabon  {FAA, I,  New  EnRlcii.ti 
Region.  OfEice  of  the  AKaistant  Chief 
Qxrasel,  Attention:  Ruies  Dockrt  No 
P2-A\E-12. 12  New  En^l«nd  Rxenitive 
Park,  Buriington.  Massachusetts  01803 

The  service  tnforniBtion  referenced  tr 
this  .^D  may  be  obtained  from  Harr.iltcm 
Standard.  One  Hamilton  Road.  Windsor 
Locks,  Connecticut  06096-1010  This 
infomiation  may  be  examined  a!  the 
F  AA.  New  Ejigl«nd  Rej?ion.  Office  of  the 
Atisistant  Chief  Counsel,  room  31 1. 12 
New  Enf?!and  ExectJtive  Park 
Burlinptrm.  Massachusetts;  or  a!  the 
Office  of  the  Federal  Register,  llfX)  L 
Street  N'VV..  room,  &4m.  Washington.  DC, 
FOR  RMTNER  INFOHMATtON  CONTACT: 
Frank  Walsh.  BoBton  Aircraft 
Certification  Office,  ANT^VSO,  FAA  \ru 
K.'^.gland  Region.  Enjrinp  and  Pnrpe!!(- 
U;reclora;e,  Airrraft  Certificatinn 
Service,  12  New  England  Executive 
Park.  Burlington.  Massachusptt.";  01803- 
5299.  telephone  (6171  2'3-"0t>6:  fax  Ibl") 
2"CK2412 

SUPPLE MEWTAHV  IHFORMATIOW:  Four 
confirmed  cases  of  excess!\'e  prr^peHer 
control  unit  [Pd')  servo  ballscrew 
interna!  spline  (BIS)  tooth  wear  have 
been  frmnd  on  Eaibrtier  EMB-12C 
aircraft  Tnis  wear  has  affected  th*- 
ability  of  the  PCU  to  control  propeiier 
blade"  anj?ie  On  February  2a  1992.  the 
crew  of  an  Embraer  EMB-13fl  airrruft 
was  unable  to  fully  feather  the  ]7rapeHeT. 
Subsequent  inspection  oJ  the  PCI'  servo 
BIS  as.sfemlily  revealed  exceswveU  worn 
spline  teelh. 

In  three  prior  irvcidenlg.  diffin,iU)t> 
were  reported  in  feathennx  and 
controlling  the  propeller  blade  angle  on 
other  Embraer  EMB-120  aircraft.  AH  of 
the  aircraft  were  found  to  have 
excessively  worn  PCX'  servo  BIS  teeth. 
This  condihon.  if  not  corrected,  can 
result  in  the  inability  to  rantrol  the 
prnppIicT  blade  angle. 

T^e  F.A.A  has  reviewed  acd  approved 
Hamilton  Sta.ndard  Alert  Service 
Bulletin  No  URF-©^3-AS3.  dated 
March  12,  1992,  that  describes 
procedures  Sor  inspecuon  of  the  PCU 
strvo  BiS  fur  exces&jve  tooth  we«r.  itna 
repldUiment  if  necessary   of  PCL'  bervo 
BIS  aAsemblies. 

Since  an  unsafe  cuixlitKXi  has  br>en 
identified  that  is  likely  to  ex.8t  or 
develop  on  other  HanultLin  Stdnd<-,rcl 
Model  14RF'-9pj-opeiicrs  of  the  same 
type  design,  this  AD  is  beins  i8*v*ed  to 
require  initial  and  rfpebtivt'  m^^^fctions 


of  the  PCU  ter\i)  EIS  teeth  for  excessive 
wear,  and  replacement,  if  necessary,  of 
PCU*£er\o  BI„S  aiscaiiiLis  T'l.e  ..  'joxw 
arere<juired  l-j  he  aciuffipiitjijeu  in 
accordaoce  w:;!.  (ik  ser\  ice  bulletin 
described  firei;  ;t:i,v 

This  AD  requuTk  !h*i'  ,i,;;ii>ecaon 
results  be  ft>rwa.'-d»HJ  tt   'he  FAA.  The 
infomatiLtn  is  rfiedeii  !,>  \'i-'-:f>  (}-•.!  it.e 

inspection  sn^ervali  und  ( ::ti,-'-iri 

COntHineni.  u:  this  AD  fur  t'lc  Hari..::ii.ii 
Standard  KAotJe!  3  4RF-P  p^<f»t'.l^'■^  j^w 
.••!>"^'.r)tr  in  delectirt^  rvi.pssfx  <-,\  w.i'n 
PCU  8er\'0  B!S  '•■i-'.f'.  T"ht  :.^:iJ'■rT■.<1^,>r 
received  ■will  \n  eN-aJuB'p,:  d:  (U^f -^nine 
if  further  niiemnMnj;  wcijt,-  );■  rf><*dc'i 

Since  a  silutitmn  ensis  trini  t  i-<)um» 
the  immediatf  »dop'ior  n(  this. 
reguir'.'!3n  it  i*  fouiKl  Vr..-.'.  n  :>?<,  <  and  an 
opp(v"un!ty  fotf-  ;jr>c»T  p-jMn   i,,:omment 
heren.'i  ar*  impractJCialiit ,  and  that^ood 
cause  exist*  few  'r.ftii'.ni!  thii  «Tirndrnent 
e  f  fectiv  e  i  r  if  *  -.  s  •  h  ,i  y:  3  0  .  ;w  >■  >. 

Comment  InvUed 

Aithougti  this  action  is  in  the  fonzs  of  a 
linal  rale  that  si*t>i v p»  rcQ-;:"en"ip::!'k 
affecting  fHsbt  safety  «r>d    rn,     wa*  iiot 
preceded  iv  no^u.e  nrxi  af'  r>:rfi.>,-' unity 
for  public  commen;   f  iir:irnt';.ls  .h' 
invited  on Ifcu  'u.p  Inte-iMo'  pifv  ;  s 
are  inxiled  tr  ^Jnnrr.^•^,'  ::r:  t.^ls  rule  by 
submittinv  s,urh  VI -iMtT!  :,i^;,-i  views,  or 
argumfTitt  hi  they  may  desire. 
Comn3uni';atif»ns  should  idf^ti.S'  the 
Rules  Dui  K  ft  numl>er  aixl  tx'  »>,, 'imiried 
in  triplicate  to  the  «KiJ^t  ;><-  ->:  s  cified 
under  the  caption  -AI'!  )r  ;  ^  >ES."  AH 
comrmmJcations  Teoerved  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  <rf  the  <-.  rraents 
received.  Factual  infoi-n.j'    n  that 
supports  the  commentei's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  ihe  effectiveness  of  tiie  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed.   A 

Comn^ts  are  specifically  invited  on 
the  overall  regulator^',  economic, 
environmental,  and  mf-^'x  n  >-:>«•*  of 
the  rule  that  miglrt  *ug»<  s*  h  rot  d  to 
modify  tlie  fide.  All  comments  submitted 
will  be  availaUe.  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  perwrns.  A  report  that 
summarizes  each  FAA-pTjblic  contact 
concerned  wi'h  'h>-  s  i!  -.'.i-r  i  (!»*-■••<  ^D 
wiil  be  filed  us  ti>e  Rnt»  L*c>cA.f  • 

Commenters  w:shin«  tV  ¥  \.\  ' 
acknowiedse  receipt  oi  Xht-.r  cttm.T.enU 
submitted  tr  rfspiwip  to  t^-f.  nutice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  't^oixuneots  to 
Docket  Sumhr^  92  ANE-12."  The 
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postcard  will  be  date  stamped  and 
retur^.ed  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
•o  wairant  the  preparation  of  a 
Federalism  Assessment. 

The  F.-^A  has  determined  that  this 
reg'-ilaticn  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
nvolves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
re^latory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  "  f  sion  provided 
under  the  caption  adohesses. 

List  of  Subjects  in  14  CFR  Par^  3y 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

.Adoption  of  the  A.Tif'nampn' 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 

Aviation  Regulations  as  follows: 

PART  3*— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U5.C  app.  1354(a).  1421  and 
1423;  49  U.S.C  106(g);  and  14  CFR  11.89, 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

AD  92-08-03  Hamilton  Sundard.  Amendment 
39-8214  Doclcet  92-A.NE-12. 

Applicability:  Hamilton  Standard  Model 
14RF-9  propellers  installed  on  Embraer  EMB- 
120  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inabiUty  to  control  propeller 
blade  angle,  aa  a  result  of  propeller  control 


unit  (PCD)  servo  ballscrew  internal  spline 
(BIS)  tooth  wear,  accomplish  the  following: 

(a)  Inspect  the  PCU  servo  BIS  assembly  for 
excessive  tooth  wear  in  accordance  with  the 
Accomplishment  Instructions  of  Hamilton 
Standard  Alert  Service  Bulletin  (ASB)  No. 
14RF-«-61-A53.  dated  March  12, 1992.  as 
follows: 

(1)  For  a  PCU  servo  BIS  assembly  with 
1.800  or  more  hours  time  in  service  (TIS)  or 
unknown  TIS  on  the  effective  date  of  this  AD. 
inspect  within  200  hours  TIS  after  the 
effective  date  of  this  AD. 

(2)  For  a  PCU  servo  BIS  assembly  with  less 
than  1,800  hours  TIS  on  the  effective  date  of 
this  AD.  inspect  prior  to  the  accumulation  of 
1,800  hours  TIS,  or  within  200  hours  TIS  after 
the  effective  date  of  this  AD,  whichever 
occurs  later. 

(b)  Reinspect  the  PCU  servo  BIS  assembly 
for  excessive  tooth  wear  in  accordance  with 
the  Accomplishment  Instructions  of  Hamilton 
Standard  ASB  No.  14RF-0-61-A53,  dated 
March  12. 1992.  at  intervals  not  to  exceed  900 
hours  TIS  since  the  last  inspection  required 
by  this  AD. 

(c)  If  excessive  tooth  wear  is  found,  prior  to 
further  flight  replace  the  PCU  servo  BIS 
assembly  with  a  serviceable  assembly  in 
accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB  No. 
14RF-9-61-A53.  dated  March  12, 1992,  and 
thereafter  inspect  in  accordance  with 
paragraphs  (a)  and  (b)  of  this  AD. 

(d)  Report  the  results  of  the  initial  and 
repetitive  inspections  required  by  paragraphs 
(a),  (b).  and  (c)  of  this  AD  by  utilizing 
Appendix  1.  "Ballscrew  Inspection  Data," 
within  72  hours  of  the  inspection  to  the 
Manager.  Boston  Aircraft  Certification  Office. 
Engine  and  Propeller  Directorate,  Aircraft 
Certification  Service,  FAA.  12  New  England 
Executive  Park.  Burlington,  Massachusetts 
01803-5299,  Telex  Number  949301  FAAANE 
BURL,  fax  (617)  270-2412.  The  reporting 
requirements  of  this  AD  terminate  on  April  1, 
1993.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provision  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq]  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

Appendix  1 

Ballscrew  Inspection  Data 

The  following  information  must  be  reported 
and  sent  as  soon  as  possible  but  no  later  than 
72  hour*  afier  inspection  to:  Manager,  Boston 
Aircraft  Certification  Office.  Engine  & 
Propeller  Directorate.  Aircraft  Certification 
Service.  Federal  Aviation  Administration.  12 
New  England  Executive  Park.  Burlington. 
Massachusetts  01803-5299,  Fax:  (617)  27(V- 
2412. 
Company 


Actual  Time  on  PCU 
Time  Since  New  (Hours) 

Repair  (Hours) 

lnsj)ection: 

Accepted 

•Rejected  


Time  Since 


•  Please  indicate  in  comments  if  unit  was 
rejected  as  part  of  the  functional  check. 

No.  of  left  side  teeth  with  steps 

No.  of  nghf  side  teeth  with  steps 

Comments:    — 


(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  that 
provides  an  acceptable  level  of  safety,  may 
be  used  if  approved  by  the  Manager.  Boston 
Aircraft  Certification  Office.  ?.\A.  Enjjme 
and  Propeller  Directorate.  The  request  shall 
be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  add 
com.ments  and  then  send  if  to  the  Manager. 
Boston  Aircraft  Certification  Office, 

Note:  Infonr.ation  concerning  the  existence 
of  approved  alternative  methods  of 
complianci?  with  this  airworthiness  directive. 
if  any,  may  be  obtained  from  the  Pjigine  and 
Propeller  Directorate. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21197  and  21199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished 

(g)  The  inspection  and  replacement 
requirements  shall  be  done  in  accordance 
with  the  following  service  document: 


Date  of  Inspection  

PCU  Part  Number    

PCU  Serial  Number 

Aircraft  Serial  Number  - 
Position:  (please  check) 

Leftside    

Right  Side 

(please  circle): 
Estimated  Time  On  PCU 


Document  No. 

Pages 

Date 

WamiM/%n   *N*Ar>rtflfrt  ASB                

1-15 

3-12-92 

N*o    l4RF-9-€1-A63 
Total  Pages:  15 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  L'  S.C.  S52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Hamilton  Standard.  One  Hamilton 
Road,  Windsor  Locks.  Connecticut  0&.m>- 
1010.  Copies  may  be  inspected  at  the  FAA. 
New  England  Region.  Office  of  the  Assistant 
Ch:ef  Counsel,  room  311.  12  .New  England 
F.x'^cutive  Park.  Burlington,  Massachusetts:  or 
at  the  OffiM  of  the  Federal  Register.  1100  L 
Street  NW  .  room  8401.  Washington,  DC. 

|h)  This  amendment  becomes  effective  on 
April  27,  1992. 
Issued  in  Burlington.  Massachusetts,  on 

Apnl  10.  1992. 

jack  A.  Sam, 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc  92-8972  Filed  4-16-92;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  943 

Texas  Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcemen!  (OSM). 

Interior 

ACTION:  Final  rule;  approval  of  proposed 

amendment 

SUMMARY:  OSM  19  announcing  its 
decision  to  approve  a  proposed 
amendment  to  the  Texas  permanent 
regulatory  program  (hereinafter,  the 
"Texas  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment  deletes 
Texas'  revegetation  regulations  for 
surface  mining  activities  that  required 
grazing  of  range  or  pasture  land  during 
the  bond  liability  period.  The 
amendment  incorporates  the  additional 
flexibility  afforded  by  the  revised 
Federal  regulations. 
EFFECTIVE  DATE:  April  17,  1992 
FOR  FURTHER  INFORMATION  CONTACT: 
James  H,  Moncnef.  Telephone  (918)  581- 
6430. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Texas  Program 

On  February  16,  1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Texas  program,  General  background 
information  on  the  Texas  program, 
including  the  Secretar>'"s  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Texas 
program,  can  be  found  in  the  February 
27,  1980,  Federal  Register  (45  FR  12996) 
Subsequent  actions  concerning  the 
Texas  program  and  program 
amendments  are  codified  at  30  CFR 
943.15  and  943.16. 

II.  Proposed  Amendment 

By  letter  dated  December  23.  1991, 
Texas  submitted  a  proposed  amendment 
to  its  prograrrtunder  SMCRA 
(Administrative  Record  No.  TX-513J 
Texas  submitted  the  proposed 
amendment  on  its  own  initiative.  Texas 
proposed  to  delete  from  its  program 
Texas  Coal  Mining  Regulation  (TCMR) 
616,394.  which  applies  to  surface  mining 
activities  and  requires  grazing  during 
the  last  2  full  years  of  the  bond  liability 
period  on  lands  reclaimed  for  use  as 
range  or  pasture  land 

OSM  announced  receipt  cf  the 
proposed  amendment  in  the  January  10. 
1992.  Federal  Register  (57  FR  1136)  and 
in  the  same  notice  opened  the  public 
comment  period  and  offered  to  hold  a 


public  hearing  on  the  adequacy  of  the 
proposed  amendment  (Administrative 
Record  .No,  TX-526],  The  public 
comment  period  c1os(k1  on  February  10, 
1992, 

III  Director's  Findings 

After  a  thorough  review  pursuant  to 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  :'32.17.  the  Director 
finds,  as  discussed  below,  that  the 
proposed  amendment  as  submitted  by 
Texas  on  December  23,  1991,  is  no  less 
stringent  than  SMCRA  and  no  less 
effective  than  the  corresponding  Federal 
regulations. 

TCMR  816.394.  Grazing  Reclaimed 

Range  or  Pasture  Land 

Texas  proposed  to  delete  TCMR 
816.394  that  requires: 

"[wjhen  the  approved  postmining  land  use 
is  ranae  or  pasturp  iand,  the  reclaimed  land 

shall  be  used  for  livestock  grazi.i)!  at  a 
grazing  capacity  approved  by  the  (Railroad) 
Commission  (of  Texas]  approximateiv  fs^nal 
to  that  for  similar  non-mined  lands,  for  at 
least  two  full  years  of  Hability  required  under 
Section  .395(b)." 

The  2  full  years  of  liability  required  by 
referenced  TCMR  816-395(b) 
(specificially  TCMR  816,395(b)ll)  (i)  and 
(ii))  are  the  last  2  consecutive  years  of 
the  liability  period, 

OSM  previously  removed  the 
substantively  identical  corresponding 
Federal  requirement  for  surface  mining 
activities  at  30  CFR  816,115  that  an 
operator,  who  proposed  range  or 
pastureland  as  a  postmining  land  use, 
actually  use  the  land  for  grazing  during 
the  last  2  years  of  bond  liability  (48  FR 
40140.  40148;  September  2.  1983). 

OSM  also  removed  the  counterpart 
Federal  requirement  for  underground 
mining  activities  at  30  CFR  817.115. 
Unlike  OSM.  Texas  retains  the 
corresponding  requirement  for 
underground  mining  activities  at  TCMR 
817.559.  Texas'  retention  of  this 
requirement  for  underground  mining 
activities  does  not  render  its  regulations 
less  effective  than  the  Federal 
regulations. 

Because  Texas  proposed  to  delete  a 
regulation  for  which  OSM  had 
previously  removed  the  corresponding 
Federal  regulation,  the  Director  finds 
that  Texas  proposed  deletion  of  TCMR 
816.394  IS  consistent  with  the  Federal 
regulations. 

Therefore,  the  Director  approves  the 
proposed  deletion. 

IV.  Public  and  Agency  Comments 

Following  are  summaries  of  all 
written  comments  on  the  proposed 
amendment  that  were  received  by  OSM 

and  the  Direrior's  responses  to  them. 


Public  Comments 

OSM  solicited  public  comments  and 
provided  opportunity  for  a  public 
hearing  on  the  proposed  amendment.  A 
Texas  mining  and  reclamation 
association  and  a  mining  company 
provided  written  support  for  the 
proposed  amendment  (Administrative 
Record  Nos.  TX-523  and  TX-524). 
Because  no  one  requested  an 
opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held. 

Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i). 
OSM  solicited  comments  from  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  and  various 
other  Federal  agencies  with  an  actual  or 
potential  interest  in  the  Texas  program. 

The  U.S.  Fish  and  Wildlife  Service 
responded  that  it  had  no  comments  on 
the  proposed  amendment 
(Administrative  Record  No.  TX-514). 

The  National  Park  Service  responded 
that  the  proposed  amendment 
adequately  addressed  its  concerns 
(Administrative  Record  No.  TX-517). 

The  U.S.  Army  Corps  of  Engineers 
responded  that  if  found  the  proposed 
amendment  satisfactory  (Administrative 
Record  No,  TX-518). 

The  U.S.  Forest  Service  responded 
that  it  had  no  problem  with  the 
proposed  amendment  (Administrative 
Record  No.  TX-522). 

The  Bureau  of  Mines  responded  that  it 
had  no  comments  on  the  proposed 
amendment  (Administrative  Record  No. 
TX-525). 

Environmental  Protection  Agency  (EPA) 
Concurrence 

Pursuant  to  30  CFR  732.17(h)(nKii). 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  the  respect  to  any  provisions 
of  a  State  program  amendment  that 
relate  to  air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq] 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq] 

The  change  that  Texas  proposed  to  its 
regxilations  did  not  pertain  to  air  or 
water  quality  standards.  Nevertheless, 
OSM  requested  EPA's  concurrence  on 
the  proposed  amendment 
(Administrative  Record  No.  TX-515). 
EPA  did  not  respond. 

State  Historic  Preservation  Officer 
(SHPO)  and  Advisory  Council  on 
Historic  Preservation  (ACHP) 
Comments 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
is  required  to  solicit  comments  from  the 
SHPO  and  ACHP  for  all  amendments 
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!ha!  Tidv  r.Hve  ar.  effect  on  histor'c 
properties  The  Direc'cr  soiicitrtd 
comrr.ents  from  these  ofnces.  The  SiiPO 
responded  that  the  proposed 
arysendment  will  have  no  effect  with 
■espec!  to  the  consuitdtion  requirements 
0^  36  CFR  Part  8(X!  (Administrative 
Record  No.  TX-5161.  ACiiP  did  not 
respond. 

V  Director's  Decision 

Based  on  the  above  findings,  the 
LV''"or  ar^proves  the  proposed 
•>~:-p, .:--""■  as  submitted  by  Texas  on 
Dtremaer  23.  1991.  The  Director 
approves  :he  proposed  amendment  with 
the  provision  that  it  be  fuJly 
promulgated  in  identical  form  to  the 
rS.es  submitted  to  and  reviewed  by 
OSM  and  the  public 

The  Federal  regulations  at  30  CFR  part 
943  codifying  decisions  concerning  the 
Texas  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 

V'l  Prtx;edura!  Determinations 

National  Environmental  Policy  Act 

Pursuant  to  section  702(d)  of  SMCRA, 
30  U.S  C.  1292(d),  no  environmental 
impact  statement  need  be  prepared  on 

this  rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  IZ  1984.  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3,  4.  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Accordingly,  for  this  section 
OSM  is  exempt  from  the  requirement  to 
prepare  a  regulatory  impact  analysis, 
and  this  action  does  not  require  a 
regulatory  review  by  OMB.  The 
Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
^  U  S.C.  601  et  seq,).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  section  2  of  E.O. 
12778  (56  FR  55195,  October  25, 1991)  on 
Civil  Justice  Reform.  Th.e  Department  of 
the  Inter.or  has  determined,  to  the 
extent  allowed  bv  law.  that  this  rule 


meets  the  applicable  standards  of 
sections  2(a)  and  2(b)  of  E.0. 12778. 
Under  SMCRA  section  405  and  30  CFR 
884  and  section  503(a)  and  30  CFR  732.15 
and  732.17(h)(10),  the  agency  decision  on 
State  program  submittals  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
the  Federal  regulations.  The  only 
decision  allowed  under  the  law  is 
approval,  disapproval,  or  conditional 
approval  of  State  program  amendments. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  OMB  under  44  U.S.C 
3507. 

List  of  Subjects  m  30  CFR  Part  943 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  19, 1992. 
Raymood  L.  Lowria, 
Assistant  Director.  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forih 
below: 

PART  94 .1-- TEX  AS 

1.  The  authority  citation  for  part  943 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

4.  Section  943.15  is  amended  by 
adding  a  new  paragraph  (f)  as  follows 

;  943  15     App'-ovai  o*  regulatory  program 

amendmenu. 

•         •         •         *         • 

(f)  The  deletion  of  the  following  Coal 
Mining  Regulation  of  the  Raih-oad 
Commission  of  Texas  as  submitted  on 
December  23, 1991,  is  approved  effective 
April  17,  1992:  816.394,  regarding  grazing 
during  the  last  2  full  years  of  the  bond 
liabihty  period  on  lands  used  for  surface 
coal  mining  activities  and  reclaimed  for 
use  as  range  or  pasture  land. 
[FR  Doc.  92-«989  Filed  4-16-e2;  6:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CGD5-92-013J 

Drawbridge  Operation  Regulations; 
Nansemond  River— Western  Branch, 
Retds  Ferry.  VA 

agency:  Coast  Guard,  DOT. 
AcnoM:  Final  rule. 


summary:  This  amendment  removes  the 
regulations  for  the  bridge  across  the 
Western  Branch  of  the  Nansemond 
River,  mile  2.0,  Reids  Ferry,  Virginia, 
because  the  swing  bndge  has  been 
removed.  A  notice  of  proposed 
rulemaking  has  not  been  issued  for  this 
regulation  because  removal  of  the  bridge 
eliminates  all  need  for  regulation. 
EFTECrrvE  DATE:  These  regulations 
become  effective  on  April  17, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
iKnvi  B.  Deaton.  Bridge  Administrator, 
Fifth  Coast  Guard  District  at  (804)  398- 
6222. 
SUPPIXMENTARY  INFORMATKHC 

Drafting  Information 

The  drafters  of  this  notice  are  Linda  L 
Gilliam.  FYoject  Officer,  and  LT  Monica 
L  Lombardi.  FYoject  Attorney. 

Background  and  Purpose 

The  swing  bridge  across  the  Western 
Branch  of  the  Nansemond  River,  mile 
2.0,  in  Reids  Ferry,  Virginia,  was 
replaced  by  a  high  level  fixed  bndge 
along  the  same  alignment.  The  existing 
bridge  has  been  removed  making  it 
necessary  to  remove  33  CFR  117.1019. 
This  action  has  no  economic 
consequences.  It  merely  removes 
regulations  for  a  swing  bridge  that  no 
longer  exists. 

Regulatory  Evaluation 

This  action  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979).  Since  there  is  no  economic 
impact,  a  full  regulatory  evaluation  is 
unnecessary.  Furthermore,  the  Coast 
Guard  certif.es  under  5  U.S.C.  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economiic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
PapenA.'ork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism 

This  action  has  been  analyzed  under 
the  principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  preparation  of  a  federalism 
assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
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concluded  that  under  section  2.B.2.g.(5) 
of  Commandant  Instruction  M16475.1B, 
this  Final  rule  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  at  Commander 
(ob).  Fifth  Coast  Guard  District.  431 
Crawford  Street,  Portsmouth.  Virginia 
23704-5004, 

List  of  Subjects  in  33  CFR  Pari  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U  S  C  499;  49  CFR  \  46:  33 

CFRl,,05-l(g), 

§117.1019    [Removed) 

2.  Section  117.1019  is  removed. 

Dated:  April  3.  1992. 
W.T.  Leland. 

Rear  Admiral,  U.S.  Coast  Guard  Commander 

Fifth  Coast  Guard  District. 

[FR  Doc  92-8949  Filed  4-16-92:  a.45  amj 

BIUJNQ  CODE  M10-14-M 


33  CFR  Part  117 
[CGD5-92-014] 

Drawbridge  Operation  Regulations; 
Nansemond  River.  Suffolk,  VA 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARV:  This  amendment  removes  the 
regulations  for  the  US  460  bndge  across 
the  Nansemond  River,  mile  18.2.  Suffolk.. 
Virginia,  because  the  bascule  bridge  has 
been  removed.  A  notice  of  proposed 
rulemaking  has  not  been  issued  for  this 
regulation  because  removal  of  the  bridge 
eliminates  all  need  for  regulation, 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  April  17,  1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Ann  B.  Deaton,  Bridge  Admmistrator, 
Fifth  Coast  Guard  District,  at  (804)  398- 
6222. 

SUPPtEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  Linda  L. 
Gilliam.  Project  Officer,  and  Lt.  Monica 
L.  Lombardi.  Project  Attorney. 


Background  and  Purpose 

The  bascule  bridge  across  the 
Nansemond  River,  mile  18.2.  in  Suffolk 
Virginia,  was  replaced  by  a  high  level 
fixed  bridge  along  the  same  aligiimer,'. 
The  existing  bndge  has  been  removed 
making  it  necessary  to  remove  33  CFR 
117.1017.  This  action  has  no  economic 
consequences.  It  merely  removeB 
regulations  for  a  bascule  bridge  thfit  no 
longer  exists. 

Regulatory  Evaluation 


This  action  is  considered  t 


0  !)e  nori" 


major  under  Executive  Order  12291  ami 
nonsignificant  under  the  Depart.ment  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  Februar\-  26, 
1979).  Since  there  is  no  economic 
impact,  a  full  regulatory  evaluation  is 
unnecessary,  p-urthermore.  the  Coast 
Guard  certifies  under  5  U.S.C  605(b)  of 
the  Regulatory'  Flexibility  Act  (5  I'.S  C 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  .Act  j44  U.S.C. 
3501  et  seq). 

Federalism 

This  action  has  been  analyzed  under 
the  principles  and  criteria  contained  in 
Executive  Order  12612.  and  it  has  been 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  preparation  of  a  federalisrii 
assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2.g.(5) 
of  Commandant  Instruction  Ml6475,lB, 
this  final  rule  is  categoricallv  excluded 
from  further  envm^nmental 
documentation,  A  Categoncal  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  of  copying  at  Commander 
(ob),  Fifth  Coast  Guard  District.  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004. 

List  of  Subjects  in  33  CFR  Part  11? 

Bndges 

Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citatio.".  fur  part  117 
continues  to  read  as  follows: 


Authority  ^3 '. :  S  C  4i><>  4y  CW  ^  «i  :i3 

cyn  1  n,vi;K! 

§117.1017    I  Removed) 
2  St'(. ';■)!:  ■;:"■  lO:"  is  removed. 

Dated  April  3, 1992. 
V\  T  LeUnd. 

Hear  Admiral,  US.  Coast  Guard  Commander. 
Fifth  Coast  Guard  District 

[FR  Divf  92-8950  Filed  4-  IfV-Q;  B;45  am) 

WLUMQ  COOE  4«1»-14-N 


33  CFR  Part  165 

iCOTP  Louisville  Kentucky  Regulation  62- 

Oil 

Safety  Zone  Regutattons  Otito  River 
Mile  603  7  to  604.3 

agency:  Coast  Guard,  DOT. 
action:  Emergency  rule. 

summary:  The  Coast  Guard  is 
estdbiishing  a  safety  zone  for  the  Ohio 
River,  mile  603.7  to  604.3.  The  zone  is 
needed  to  protect  all  vessels  and 
spectators  from  a  safety  hazard 
associated  with  the  Kentucky  Derby 
Festival  fireworks  display.  Entry  into 
this  zone  is  prohibited  unless  authorized 
by  the  Captain  of  the  Port  Louisville, 
Kentucky 

EFFEcrtvE  DATES:  This  regulation 
'('    tries  effective  at  9:30  p.m.  EDST  on 
2t.  April  1992.  It  terminates  at  10:15  p.m. 
EDST  on  Spril  1992  unless  sooner 
terminated  by  the  Captain  of  the  Port 
Louisville,  Kentucky. 

FOR  FURTHER  INFORMAT»ON  COMTACT:  Lt 

D  L  HutLt^nsiT,  \:yc\::  sk: .•■■' r^^ 

SUI>»>L£MEMTAR¥  INFORMATION;  In 

accordance  with  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication 
due  to  the  short  notice  of  the  incident. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  damage  to  the  vessels 
involved. 

Drafting  Information 

The  drafters  of  this  regulation  are  Lt. 
D.L  Hutchinson,  project  officer  for  the 
Captain  of  the  Port  Louisville.  Kentucky 
and  LCDR  A.O.  Denny,  project  attorney. 
Second  Coast  Guard  District  Legal 
Office. 

Discussion  of  Regulation 

The  event  requiring  this  regulation 
will  begin  on  28  April  1992  at  9:30  p.m. 
EDST  Hnd  end  on  28  April  1992  at  10:15 
p.m  F.DST  The  fireworks  display  will 
take  place  between  mile  603.7  and  mile 
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604.3  on  the  Ohio  Rjver  The  river 
closure  is  needed  to  protect  river  traffic 
and  spectators.  The  Captain  of  the  Port 
Louisvule.  Kentucky  representative  T.av 
be  contacted  on  VHF  radio  Channel  16 
during  the  event. 

This  regalation  :3  issued  pursuant  to 
33  U.S.C  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  p«r*  185 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Manne  safety,  Navigation 
(water).  Security  measures.  Vessels, 

WatePA'ays, 

Regulation 

Ln  consideration  of  the  foregoing. 
subpart  C  of  part  165  of  title  33,  Code  of 
Federal  Reg^ulations.  is  amended  as 
follows: 

1.  The  aulhonty  citation  for  part  165 
continues  to  read  as  follows: 

.\ulhority:  J3  U  S  C,  1225  and  1231;  50 
L  S  C  rri.  49  CFR  l  +6  a.id  33  CFR  lJJ5-l(g). 

6CN4-1.  6,04->5  and  ieC-5. 

2.  A  new  §  1&5  T0209  i8  added  to  read 

as  follows; 

5  165.Tt)209    Sefety  Zone  Ot^to  Rtve<- ^OfT' 
Mile  603.7  to  604.3. 

fa]  Lccc::cr  Vr.e  following  area  is  a 
safery  zone  Ail  waters  of  the  Ohio  River 

Mile  603.7  to  604.3. 

•  h'  E^ect:ve  Date  This  regulation 
becomes  effective  at  9:3(}  p  m.  EDST  on 
28  Apnl  1992.  It  terminates  at  10:15  pJlL 
EDST  on  28  April  1992,  unless  sooner 
'erminated  by  the  Cap'am  of  the  Port 
Louisville.  Kentucky 

[c!  Regulations.  In  accordance  with 
the  general  regulations  m  Section  155,23 
of  this  part,  entry  mto  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Louisville.  Kentucky, 
or  a  Coast  Guard  Commissioned, 
Warrant,  or  Pe'ty  Officer  designated  by 
him. 

Dated  Apria  1:»2.  ' 

W  [.  Morani  It  . 

Carrrr.ander.  US.  Coast  Guard,  Captain  of  the 
Pon  Louisville.  Kentucky. 
;FR  Doc  t)2-8951  Tiled  4-1&-92;  445  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22  I 

(CC  Dockel  No.  90-€;  FCC  92-94] 

New  Method  for  Determtning  Cedutar 
Geographic  Service  Areas 

AQENCy.  Federal  Communications 

Com.Tission. 

kCTXiH:  Final  rule. 


summary:  The  FCC  adopts  rjl»-s 
specifying  a  new  methr>d  for 
determining  the  boundanes  of  tne 
geographic  areas  In  which  the  service  of 
cellular  systems  is  protected  (CGSAs). 
The  new  method  resxilts  in  CGSAs  that 
more  closely  resemble  the  actual 
coverage  area.  The  CGSAs  of  all 
existing  systems  are  modified  to 
conform  to  the  new  method.  The  rules 
are  amended  to  allow  licensees  to 
expand  cellular  system  coverage  within 
the  market  during  a  five-year  period 
after  initial  authorization  without  pnor 
Commission  approval.  Dates  for  filing 
updated  system  information  and 
applications  for  authority  to  construct 
and  operate  new  cellular  systems  in 
unserved  areas  are  clarified.  The 
purpose  and  intended  effect  of  these 
changes  is  to  faciUtate  the  processing  of 
applications  to  construct  and  operate 
new  cellular  systems  in  remaining  areas 
nf  th<?  co'intry  without  cellular  service. 
EFFCCnvf  DATt:  July  16, 1992. 

FOH  njBTHEH  INFORMATION  CONTACT: 

SUPPIEMFMTARY  IWFORMATJON; 

Paperwork  Reduction  ^ct. 

Public  reporting  burden  for  the 
collection  of  information  is  estimated  as 
follows: 


Sections/ Forms 

0MB 

Ess- 

motod 

■vw- 

age 

hour? 
fw 
re- 
sponse 

Estinwt- 
ed 

annua) 

spons«s 

S  22  903(b)...„ - 

J  22  903(d)(3)« 

H  22.9,  22.813, 
22  923 

3060-0486 
3060-0438 

2 

2 

10 
1200 

FCC  Fofm  401  .- 

FCC  Form  489 

K  22.924,  22.926 
i  22.925 

3060-0046 
3060-0318 
3060-0438 
3000-0438 

8 

3.62 

8 

e 

1000 

750 

20000 
1500 

These  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the 
collections  of  information.  Including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission,  Information  and  Records 
Management  Branch,  room  416, 
Paperwork  Reduction  Project, 
Washington,  DC  20554  and  to  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project  Washington,  DC 
20503. 


Regulatory  Flexibility 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980.  the  Commission's  final 
regulatory  flexibility  analysis  follows: 

/  .Weed  and  Purpose  of  This  Action 

In  this  Second  Report  and  Order,  ihe 
Federal  Communications  Commission 
adopts  a  new  method  for  determining 
the  geographic  areas  in  which  the 
service  of  cellular  systems  is  protected 
(the  cellular  geographic  service  area  or 
CGSA).  The  CGSAs  of  all  existing 
systems  are  modified  to  conform  to  the 
new  method.  Additionally,  the 
Commission  is  simplifying  the  licensing 
process  for  expanding  cellular  system 
coverage  within  the  market  during  a 
five-year  penod  after  initial 
authonzation  of  the  system.  Under  the 
new  rules,  such  expansions  may  be 
done  without  the  prior  approval  of  the 
Commission.  The  purpose  of  this  action 
is  to  encourage  the  further  development 
and  expansion  of  cellular  mobile 
telephone  service  in  the  United  States. 
The  action  is  necessary  to  facilitate  the 
processing  of  applications  to  construct 
and  operate  new  cellular  systems  in 
remaining  areas  of  the  country  without 
cellular  service. 

//.  Summary  of  the  Issues  Raised  by  the 

Public  Comments  in  Response  to  the 
Initial  Regulatory  Flexibility  .Analysis 

The  public  comments  in  this 
proceeding  did  not  address  regulatory 
flexibility  issues  specifically. 

///.  Significant  Alternatives  Considered 

The  Commission  considered 
variations  of  the  CGSA  determination 
method  adopted  herein,  and  found  the 
adopted  method  to  be  superior  to  the 
alternatives  considered  and  appropriate 
for  the  purpose  intended.  The  comments 
received  in  this  proceeding,  principally 
from  affected  parties,  generally  support 
the  action  taken  herein.  Enhancements 
and  clarifications  suggested  by  the 
commenters  were  considered,  and  some 
were  adopted. 

Summary  of  the  Second  Report  and 
Order 

The  following  is  a  summary  of  the 
Commission's  Second  Report  and  Order 
in  CC  Docket  No.  90-6,  adopted  March 
12.  1992  and  released  April  9. 1992.  The 
full  texts  of  all  Commission  decisions 
are  available  for  inspection  and  copying 
during  norma!  business  hours  in  the  FCC 
Dockets  Branch  (room  230],  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
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202^52-1422, 1114  21st  Street  NW.. 
Wa.shington,  DC  20036. 

1.  In  this  Second  Report  and  Order, 
we  amend  the  rules  governing  the 
licensing  of  statioTM  in  the  Domestic 
Public  Cellular  Radiotelephone  Service 
to  require  a  new  method  for  determining 
the  Cellular  Geographic  Service  Areas 
(CGSAs)  of  cellular  systems.  We  modify 
the  authonzations  of  existing  cellular 
systems  to  redefine  the  boundaries  of 
their  CGSAs  in  accordance  with  the 
new  method  Additionally,  we  amend 
the  rules  to  allow  licensees  of  cellular 
systems  to  expand  the  CGSAs  of  these 
systems  withm  thei!  markets  during  the 
five  year  fill-in  period  without  prior 
Commission  authorization,  instead  of 
filing  applications  for  authorization  of 
such  expansion  as  is  currendy  required 
licensees  will  be  required  only  to  notify 
the  Commission  of  the  added  or 
modified  cells.  Finally,  we  clarify 
certain  administrative  details 
concerning  application  filing 
requirements  for  unserved  areas. 

2.  The  Commission  initiated  this 
proceeding  by  in\nting  public  comment 
on  proposed  rules  for  acceptance  and 
processing  of  applications  for  authority 
to  operate  new  cellular  systems  m 
unserved  areas  [55  FR  4882.  February  12, 
1990]  On  September  26.  1991   we 
adopted  a  First  Report  and  Order  and 
Memorandum  Opinion  and  Order  on 
Reconsideration  ("First  Report")  (56  FR 
56503.  November  20.  1991)  that 
established  rules  and  procedures 
governing  the  filing  of  unserved  area 
applications.  On  that  same  day.  we 
adopted  a  Further  Notice  of  Proposed 
Rule  Making  ("Further  .Notice")  (56  FR 
58529.  November  20.  1991).  requesting 
comment  on  additional  proposals. 
Specifically,  we  proposed  to  adopt  rules 
to  determine  the  boundanes  of  CGSAs 
by  the  use  of  a  mathematical  formula,  to 
allow  licensees  to  expand  their  CGSA 
with:n  their  market  without  prior 
authorization,  to  limit  payments 
received  for  settlement  of  mutiially 
exclusive  applications  and  for 
v/ithdrawai  of  petitions,  and  to  l.mit  the 
assignment  or  transfer  of  cellular 
facilities  prior  to  commencement  of 
service. 

3.  initially,  we  believed  that  we  could 
accept  unserved  area  applications 
pending  action  on  these  pmposals. 
However,  it  has  becom.e  apparent  that 
by  ruling  on  the  CGSA  determination 
proposal  before  accepting  unsf  rved  area 
applications,  we  may  avoid  the  potential 
for  years  of  unpro;iuctive  litigation 
between  cellular  applicants  and 
licensees  over  the  disposition  of  the 
unserved  area  applications  that  wouid 
be  acceptable  under  the  old  CGS.\ 


determination  method  but  not  the  new 
one.  Because  we  wish  to  minimize 
further  delay  in  accepting  unserved  area 
applications,  we  act  separately  herein 
on  the  CGSA  determination  proposal 
and  related  procedural  issues.  We  will 
issue  a  separate  order  addressing  the 
other  proposals  in  the  near  future, 
4  The  pnncipal  objective  in  this 
proceeding  is  to  identify  areas  where 
cellular  service  is  not  being  provided, 
and  to  accept  applications  for  authority 
to  serve  those  areas.  The  Commission 
has.  to  this  point,  required  applicants  for 
cellular  authorizations  to  delineate  the 
CGSAs  of  their  proposed  systems 
simply  by  drawing  the  boundaries  on 
maps.  Except  for  certain  "75%  coverage" 
rules,  applicants  have  been  allowed 
corrpiete  freedom  to  determine  the  size, 
sh.ipe  and  locations  of  their  CGSAs. 
This  sometimes  leads  to  situations 
where  area  remains  unserved,  but 
because  it  Is  within  a  CGSA, 
applications  to  serve  it  can  not  be 
accepted. 

5.  To  cause  CGSAs  to  resemble  more 
closely  the  areas  actually  served,  the 
Commission  initially  proposed  to  modify 
all  CGS.^s  to  make  them  coterminous 
with  comxposite  outer  39  dB^.V/m  field 
strength  contours.  Public  comment 
convinced  us  that  reliable  cellular 
service  is  routinely  provided  with  a 
significantly  lower  field  stre.ngth,  and 
that  our  original  proposal  would  greatly 
underestimate  actual  coverage 
Consequertly.  m  the  First  Report,  we 
declined  to  adopt  this  pr-ipo.«ial. 

6.  In  the  Further  Notice,  we  proposed 
that  CGSAs  be  determined  by  use  of  a 
mathematical  formula.  See  new  47  CFR 
22.903(a)(ll.  (An  alternative  formula  for 
use  over  seawater  in  the  Gulf  of  Mexico 
was  also  proposed,  however,  action  on 
this  is  deft  rred  to  provide  affected 
parties  additional  time  to  study  radio 
wave  propagation  in  the  Gulf. 
Applications  for  unserved  areas  in  the 
Gulf  of  Mexico  MSA  will  not  be 
accepted  until  the  Commission  acts  on 
the  alternative  formula!  The  formula 
yields  the  radical  distance  from  a  cell 
transmitter  site  to  the  boundary  of  its 
service  area  as  a  function  of  antenna 
height  above  average  terrain  (HAAT) 
and  effective  radiated  power  (ERP).  The 
service  area  of  the  cell  is  the  geographic 
area  withm  this  ser\'ice  area  boundary. 
The  CGSA  ie  the  composite  of  the 
service  areas  of  all  the  cells  in  the 
system,  with  certain  exclusions.  See 
new  47  ere  22,903(c),  The  use  of  this 
formula  will  simplify  and  remove  a 
measure  of  uncertainty  from  the  process 
of  calculating  and  plotting  CGSAa. 

7.  There  is  general  agrf  emenf  amon^ 
the  commenters  that  thf  formula 


approach  is  beneficial  and  represents  as 
gnod  a  measure  of  cellular  system 
un  erage  as  any  other  model  available 
for  public  use.  Throughout  the 
comments,  there  was  one  common 
concern  about  the  formula — ^virtually  all 
of  the  commenters  requested  that  for 
areas  where  terrain  and  other  unique 
circumstances  affect  propagation,  the 
Commission  accept  alternative  coverage 
showings  in  lieu  of  the  formula. 

8.  We  adopt  the  formula  essentially  as 
proposed.  We  also  set  minimum  limits 
on  the  height  and  power  values  that  are 
used  in  the  formulas,  as  suggested  by 
one  of  the  commenters.  For  height  above 
average  terrain,  we  set  a  minimum  value 
of  100  feet,  which  has  been  a  standard 
engineering  practice  used  with  Carey 
procedures  for  many  years,  in  regard  to 
power,  we  specify  a  minimum  ERP  value 
of  0.1  Watt  or  27  dB  below  the  maximum 
ERP,  whichever  is  more  in  a  given 
situation.  Although  we  continue  to 
require  the  submission  of  maps 
depicting  CGSAs,  the  position  of  the 
CGSA  boundaries  will  be  officially 
determined  by  the  geographical 
coordinates  of  cell  sites  and  the 
authorized  distances  from  these  cell 
sites  contained  in  the  Commission's 
station  Hies. 

9.  We  agree  that  in  some  areas  the 
formula  approach  may  produce  a  CGSA 
that  differs  from  the  area  where  actual 
service  is  provided,  and  that  some 
continued  flexibility  is  warranted. 
Accordingly,  we  are  retaining  In  47  CFR 
22.903  a  provision  allowing  alternative 
coverage  showings.  However,  we  will 
consider  alternative  coverage  showrings 
only  when  the  change  to  the  CGSA  is 
substantial  and  justified  by  unique  or 
unusual  circumstances,  or  where  the 
formula  approach  is  clearly 
inapphcable.  This  is  necessary  to 
prevent  an  excessive  number  of 
alternative  coverage  shovdngs  which 
could  slow  down  our  processing  and 
thus  delay  service  to  the  public, 
particularly  in  situations  where  there  is 
little  benefit  in  deviating  from  the 
formula  approach. 

10.  In  the  original  notice  in  this 
proceeding,  we  requested  comments  on 
when  the  new  method  for  determining 
CGSAs  should  apply  to  existing 
systems.  It  is  clear  from  the  record  that 
the  majority  of  the  commenters  strongly 
believe  that  the  new  method  must  be  in 
place  before  any  unserved  area 
applications  are  filed.  Considering  the 
possible  confusion  that  could  result  from 
maintaining  two  methods  for 
determining  CGSAs,  we  agree  with  the 
commenters.  Consequently,  the  new 
method  of  determining  CGSAs  for  all 
currently  licensed  systems,  except  for 
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those  m  the  Gulf  of  Mexico  MSA.  must 
be  put  into  use  promptly  to  avoid  further 
delay  in  the  filing  of  unserved  area 
applications. 

11.  In  the  Further  Notice,  we  proposed 
to  allow  cellular  licensees  to  expand 
their  CGS,'\3  within  their  markets  during 
the  five  year  fill-in  period  without  prior 
authorization,  subject  to  certain  limits 
and  notification  procedures.  Currently, 
all  proposals  to  expand  a  CGSA  are 
considered  to  be  major  modifications, 
requiring  the  filing  of  an  application. 
public  notice  procedures  and  prior 
approval.  All  commenters  support  the 
proposed  change. 

12.  Adopting  our  proposal  to  allow 
CGSA  expansion  within  the  market 
during  the  five  year  period  without  prior 
approval  will  reduce  the  number  of 
applications  that  must  be  filed  and 
processed,  thus  avoiding  unnecessary 
delays  in  expansion  of  service. 
Therefore,  we  amend  47  CFR  22.9,  47 
CFR  22.913  and  47  CFR  22.923 
accordingly.  Licensees  will  be  required 
to  notify  the  Commission  of  additional 
or  modified  cells  by  filing  FCC  Form  489, 
as  is  now  required  for  additions  or 
modifications  that  do  not  change  the 
CGSA. 

13.  In  view  of  our  decisions  in  the 
Second  Report  and  Order,  we  are 
changing  the  date  on  which  updated 
system  information  must  be  filed  for 
cellular  systems  for  which  the  five  year 
fill-in  period  has  already  expired  or  will 
expire  before  September  14, 1992.  The 
new  date  for  filing  updated  system 
information  for  these  markets  is  July  16. 
1992.  The  date  of  the  window  for  filing 
Phase  I  applications  for  authority  to 
construct  and  operate  new  cellular 
systems  for  unserved  areas  in  these 
markets  will  be  announced  by  Public 
.Notice. 

14.  Authority  for  the  rule  amendments 
adopted  herein  is  contained  in  sections 
4  (i)  and{j)and303(r)of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151, 154{i).  154(j)  and 
303(r). 

15.  It  is  ordered  that  part  22  of  the 
Commission's  Rules  and  Regulations  is 
amended  as  set  forth  below,  effective 
July  16, 1992. 

18.  It  is  further  ordered  that  July  16, 
1992  is  set  as  the  date  for  filing  the 
required  system  information  update  for 
cellular  systems  in  markets  where  the 
five  year  fill-in  period  has  already 
expired  or  will  expire  on  or  before 
September  14, 1992. 

17.  It  is  further  ordered  that  the 
cellular  geographic  service  areas  of  all 
authorized  cellular  systems  except  those 
in  the  Gulf  of  Mexico  MSA  are  modified 
as  neces  sary  to  conform  to  the  new 


CGSA  determination  method  adopted 
herein,  effective  July  16, 1992. 

List  of  Subjects  in  47  CFR  Part  22 

Domestic  public  cellular 
telecommunications  service. 
Communications  common  carriers. 
Cellular  mobile  telephones. 

Title  47,  chapter  I,  part  22  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303.  4«  Stat.  1066. 1083. 
as  amended;  47  U.S.C.  154.  303. 

2.  In  i  22.6,  paragraph(b)(2){ii)  is 
removed  and  reserved. 

3.  Section  22.9  is  amended  by  revising 
paragraph  (d)(7)(ii)  and  adding  a  new 
paragraph  (d)(7)(iii)  to  read  as  follows: 

§  22.9    Standard  aou'lcation  forms  and 
permissive  changes  or  -^.ir.or  modifications 

for  the  public  mcD'"  <?e'v"~e 

•  «  * 

(d)  *  *  • 

(7)  •  *  * 

(ii)  A  change  to  or  addition  of  a  cell 
site,  provided  that  the  CGSA  is 
unchanged. 

(iii)  A  change  to  or  addition  of  a  cell 
site  during  the  five  year  fill-in  period, 
provided  that  the  service  area  boundary, 
determined  in  accordance  with 
S  22.903(a).  does  not  thereby  extend 
outside  of  the  RSA  or  MSA  except  in 
accordance  with  a  contract  pursuant  to 
5  22.903(d)(2). 

4.  Section  22.23  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

§  22.23    Amendment  of  apcncaMons  (See 
also  ;  22.918) 

•  *  •  • 

(c)  *   •  * 

(3)  In  the  Domestic  Public  Cellular 
Radio  Telecommunications  Service,  if 
the  amendment  would: 

(i)  Extend  the  service  area  boundary 
as  proposed  in  the  application  outside  of 
the  RSA  or  MSA,  except  in  accordance 
with  a  contract  pursuant  to 
S  22.903(d)(2);  or 

(ii)  After  the  five  year  fill-in  period, 
increase  the  Cellular  Geographic  Service 
Area  (CGSA)  beyond  that  proposed  in 
the  application. 
•        •        *        *        * 

5.  In  §  22.43.  paragraph  (c)(1) 
introductory  text,  remove  the  following 
phrase:  ",  in  markets  1-90,". 

6.  Section  22.43  is  amended  by 
removing  paragraphs  (d)(l)(vi), 
(d)(l)(vii)  and  (d)(l)(viii)  and  by  revising 
(d)(3)(vi)  to  read  as  follows: 

§22.43    Period  of  construction 


(d)  •  •  • 
(3)-  •  * 
(vi)  For  cellular  applicants  (or 

tentative  selectees)  the  proposed 
facility's  39  dB^i  contour  will  extend  into 
Mexico.  For  the  purpose  of  this 
paragraph,  the  distance  to  the  39  dB^i 
contour  is  deemed  to  be  equal  to  76=v  of 
the  distance  to  the  service  area 
boundary  as  defined  in  §  22,903, 
.         ♦        •        *        * 

7.  Section  22.117  is  amended  by 
removing  the  last  sentence  in  paragraph 
(b)(1).  which  currently  reads  "Cellular 
licensees  certify  that  the  39  dBjx 
contours  of  each  cell  remain  with  the 
CGS.\  • 

8.  In  §  22.902,  paragraphs  {b](4)(ii)  and 
(bl|4)!nj{Bj(3).  remove  the  words 
"Section  22.903(0"  every  place  they 
occur  and  add,  in  their  place,  the  word 
"§22.903". 

9.  In  §  22.902.  paragraph  fd)(4],  remove 
the  words  "39  dBu  contour"  every  place 
they  occur  and  add.  in  their  place,  the 
words  "service  area  boundary". 

10.  Section  22.903  is  revised  in  its 
entirety  to  read  as  follows; 

§  22.903    Cellular  geographic  service  area. 

The  Cellular  Geographic  Service  Area 
(CGS.'X)  of  a  cellular  system  is  the 
geographic  area  considered  by  the 
Commission  to  be  served  by  the  cellular 
system.  The  CGSA  is  the  area  within 
which  cellular  systems  are  entitled  to 
protection  and  withm  which  adverse 
effects  for  the  purpose  of  determining 
whether  a  petitioner  has  standing  are 
recognized. 

(a)  CGSA  determination.  The  CGS.^  is 
the  composite.of  the  service  areas  of  all 
of  the  cells  in  the  system,  excluding  any 
area  outside  the  MSA  or  RSA  boundary, 
except  as  provided  in  paragraph  (c)  of 
this  section,  and  excluding  any  area 
within  the  CGSA  of  another  cellular 
system.  The  service  area  of  a  cell  is  the 
area  within  its  service  area  boundary. 
The  distance  to  the  service  area 
boundary  is  calculated  as  a  function  of 
effective  radiated  power  (ERP)  and 
antenna  center  of  radiation  height  above 
average  terrain  (HAAT). 

(1)  The  radial  distance  from  a  cell 
transmitting  antenna  to  its  service  area 
boundary  is  calculated  as  follows; 

d  =  1.05xh'''^xp''" 

where  d  is  the  radial  distance  in  miles 
h  is  the  radial  antenna  HA.AT  in  feet 
p  is  the  radial  ERP  m  Watts 

(2)  [reserved] 

(3]  Where  the  actual  HAAT  is  less 
than  100  feet,  100  must  be  used  as  the 
value  for  h  in  the  formula  in  paragraph 
(a)(1)  of  this  section. 
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(4]  The  value  used  for  p  in  the  formula 

in  paragraph  (a)(1)  of  this  section  must 
not  be  less  than  0.1  Watt  or  27  dB  beiow 
(1/500  oF)  the  maximum  ERP  in  any 
direction,  whichever  is  more. 

(b)  Alternative  CGSA  determination. 
If  a  carrier  believes  that  the  method 
prescribed  in  paragraph  (a)  of  this 
section  produces  a  CGSA  that  departs 
significantly  from  the  geographical  area 
where  reliable  cellular  service  is 
actually  provided,  the  earner  may 
submit  for  the  Commission's 
consideration  a  depiction  of  what  the 
carrier  believes  the  CGSA  should  be. 
Such  submissions  must  be  accompanied 
by  one  or  more  supporting  propagation 
studies  using  methods  appropriate  for 
the  800-900  MHz  frequency  range, 
includLng  all  supporting  data  and 
calculations,  and/or  by  extensive  field 
strength  measurement  data.  For  the 
purpose  of  such  submissions,  cellular 
service  is  considered  to  be  provided  in 
all  areas,  including  "dead  spots", 
between  the  transmitter  location  and  the 
locus  of  points  where  the  predicted  or 
measured  median  field  strength  finally 
drops  to  32  dBfi  (i.e.  does  not  exceed  32 
dB^  further  out).  If.  after  consideration 
of  such  submissions,  the  Commission 
finds  that  adjustment  to  a  CGSA  is 
warranted,  the  Commission  may  so 
order. 

(c)  CGSA  extension  areas.  Areas 
outside  of  the  MSA  or  RSA  boundary, 
but  within  the  service  area  as  calculated 
using  the  method  of  paragraph  (a)  of  this 
section,  are  part  of  the  CGSA  only  under 
the  following  circumstances: 

(1)  During  the  five  year  fill-in  period  of 
the  system  in  the  MSA  or  RSA 
containing  the  extension,  the  licensees 
of  systems  on  the  same  frequency  block 
in  adjacent  MSAs  or  RSAs  may  agree 
that  the  portion  of  the  service  area  of 
one  system  that  extends  into  unser\'ed 
area  in  the  other  system's  MSA  or  RSA 
is  part  of  the  CGSA  of  the  former 
system. 

(2)  At  the  end  of  the  five  year  fill-in 
period  of  the  system  in  the  MSA  or  RSA 
containing  the  extension,  the  portion  of 
the  service  area  that  extends  into 
unserved  area  in  another  MSA  or  RSA 
becomes  part  of  the  CGSA,  provided 
that  the  licensee  of  the  system  so 
extended  files  a  system  information 
update  in  accordance  with  {  22.925. 

(3)  For  original  systems  in  MSAs, 
extensions  of  the  CGSA  authorized  by 
the  Commission  are  part  of  the  CGSA  to 
the  extent  authorized. 

(d)  Service  area  boundary  extensions. 
Cellular  systems  must  be  designed  to 
comply  with  the  requirements  of  this 
paragraph.  Apphcations  that  fail  to 
comply  with  these  requirements  are 
defective.  The  service  area  boundaries 


of  cells  may  extend  into  adjacent  MSAs 
or  RSAs  only  under  the  following 

circumstances; 

(1)  De  minimis  extensions.  Service 
area  boundaries  may  extend  into 
adjacent  MSAs  or  RSAs  if  such 
extensions  are  de  naninn.'^  and  are 
demonstrably  unavoidable  for  technical 
reasons  of  sound  engineering  df^ign. 
See  paragraph  {d)(3)[ii)  of  this  section 
for  additiorval  requirements  applicable 
only  to  unserved  area  systems 

(2)  Contract  extensions.  Licensees  of 
the  first  authorized  cellular  systems  on 
the  same  frequency  block  in  adjacent 
MSAs  or  RSAs  may  enter  into  contracts 
to  allow  service  area  boundary 
extensions  into  their  MSAs  or  RSAs 
during  the  five  year  fiU-in  period  of  the 
MSA  or  RSA  mlo  which  the  service  area 
extends, 

(3)  Unserved  art'i]  system  extensions. 
Cellular  systems  pmpoBed  for  unserved 
areas  must  be  designed  to  comply  with 
the  requirements  of  this  paragraph. 

(i)  The  service  area  boundaries  of  the 
cells  must  not  extend  into  the  CGSA  of 
any  other  licensee's  cellular  system  on 
the  same  frequency  block  or  into  any 
adjacent  MSA  or  RSA  where  the  five 
year  fill-m  period  has  expired. 

(ii)  The  service  area  boundaries  of  the 
cells  must  not  extend  beyond  the 
boundary  of  the  MSA  or  RSA,  except  as 
provided  m  paragraphs  (d)(3j(iii)  and 
id)(3)(iv)  of  this  section.  However,  the 
Commission  may  authonze  upon  request 
for  a  waiver  of  this  prohibition 
(pursuant  to  §  22.19),  de  minimis 
extensions  of  the  service  area 
boundaries  beyond  the  MS.^  or  RSA 
boundary,  provnded  that  the  sv'stem  is 
designed  to  serve  only  areas  within  the 
CGSA.  the  extensions  are  unavoidable 
because  of  irregular  terrain  or  unusual 
MSA  or  RSA  boundanes  and  the 
extensions  are  into  an  MSA  or  RS.-\  on  a 
frequency  block  for  which  the  five  v^ar 
fill-in  period  has  not  elapsed. 
Applications  containing  such  a  waiver 
request  must  also  contain  an  alternative 
proposal  without  extensions.  During  the 
remainder  of  such  five  year  fill-in 
penod.  systems  authorized  with  dp 
mininiis  extensions  pursuant  to  waiver 
must  accept  any  interference  from  and 
not  cause  any  interference  to  the  MSA 
or  RSA  system  (in  the  de  m.niwis 
extension  area).  Area  withm  de  minimis 
extensions  does  not  count  toward  the 
minimum  coverage  requirement  of 
§  22.924, 

(ill)  The  service  area  boundaries  of 
the  cells  may  extend  into  a  market  for 
which  the  five  year  fill-in  perwd  has  not 
elapsed  in  accordance  with  a  contract 
with  the  licensee  of  the  system  on  the 
relevant  frequency  block  in  thai  market, 
pursuant  to  paragraph  (d)(2)  of  this 


sec'don.  Area  wTthin  cont'.n,-t  cxti-'isKins 
counts  tow^ard  the  minimum  cov» '-i^< 
requirement    '  5  ..:  >i:4 

(iv)  Licen»»>ps   n  rruirkets  for  which 
the  five  vf'.ir  fi'l  ir  tn'nod  has  not 
t;!.i(>s<'i,j  niHv  ,<',^y'\\  '  "■  an  area  that 
includes  both      «<♦  '\  •  ci  area  in  an 
adjacent  markLt  anti  area  within  their 
market. 

11.  Section  22^3  is  amended  by 
revising  the  section  heading,  the 
introductory  text  of  paragraph  (a)  and 
paragraph  (d)  to  refld  «=  fnllnw« 

5  22  913    Cont»rrt  and  form  of  MSA 
applicattonft 

(a)  Contents.  Applications  for  new 
stations,  and  applications  for  or 
notifications  of  modified  facilities 
expanding  the  CGSA  of  existing  stations 
must  contain  the  following  exhibits; 

*  •        •        •        • 

(d)  Ehuing  the  five  year  fill-in  period, 
licensees  may.  pursuant  to  S  22.117(b), 
notify  the  Commission  (using  FCC  Form 
489)  of  facilities  modifications  that  do 
not  extend  the  CGSA  outside  of  the 
MSA  boundary,  except  those  in 
accordance  with  a  contract  pursuant  to 
S  22.903(d)(2).  Otherwise,  licensees  must 
apply  for  authority  to  modify  facilities, 
using  FCC  Form  401. 

12.  In  j  22.91  a  paragraph  (c)(2). 
remove  the  words  "39dBu  contours"  and 
add.  in  their  place,  the  words  "service 
area  boundaries". 

13.  In  S  22.923,  paragraph  (a)(1). 
remove  the  words  "Boundaries  of  the 
RSA,  CGSA(8),  and  39  dBu  contours 
must  be  dearly  indicated  required  by 
§  22.903(a).". 

14.  Section  22.923  is  amended  by 
revising  the  section  heading,  the 
introductory  text  of  paragraph  (a)  and 
paragraph  (c),  and  by  removing 
paragraph  (rt(l),  to  read  as  fn!!r>ivs: 

;  22  923     Content  and  form  of  RSA 
application  a. 

(a)  Applications  for  new  staUons,  and 
applicationt,  for  or  notificatione  of 
modified  facilities  expanding  the  CGSA 
of  existing  stations  must  contain  the 
following  exhibits: 

•  *        *        •        • 

(c)  During  the  five  year  fill-in  period, 
licensees  may,  pursuant  to  {  22.117(b), 
notify  the  Commission  (using  FCC  Form 
489)  of  facilities  modifications  that  do 
not  extend  the  CGSA  outside  of  the  RSA 
boundary,  except  those  in  accordance 
with  a  contract  pursuant  to 
§  22  9(i3(d)(2).  Otherwise,  licensees  must 
ap{  iv  for  authority  to  modify  facihties. 
using  FCC  Form  401 

15  In  f  22.924,  paragraphs  (b)(1)  and 
{b)(2l  are  amended  by  removing  the 
words    39  flBu  i  ontours"  every  place 
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they  occur  and  adding.  In  their  place,  the 
words  "service  area  boundaries  of  the 

cell(s)". 

16.  In  §  22.924,  paragraph  (b)(3)  is 
amended  by  removing  the  last  sentence, 
which  currently  reads  "See  §  22.903(c).". 

17.  Section  22.924  is  amended  by 
revising  paragraph  (c)(3)  lo  read  as 
follows: 

§  22.924     Content  ana  *o«-m  of  appfications 
for  unserved  areas 

(c)  •  *  • 

(3)  Each  application  must  propose  one 
and  only  one  CGSA. 
*        •        *        •        • 

18.  Section  22.925  is  revised  in  its 

entirety  to  read  as  follows: 

§22.925    System  Informatiofi  jodJte. 

Sixty  days  before  the  ena  oi  ine  five 
year  fill-in  period,  the  licensee  of  the     ^ 
each  cellular  system  authorized  on  each 
channel  block  in  each  cellular  market 
must  file,  in  triplicate,  a  full  scale  map.  a 
reduced  map,  and  an  updated  frequency 
utilization  chart.  These  maps  and  chart 
must  accurately  depict  the  cell  locations 
and  coverage  of  the  system  at  the  end  of 
the  five  year  fiU-in  period.  The  maps  and 
chart  must  be  filed  at  the  Mobile 
Ser\"ices  Division,  Common  Carrier 
Bureau,  Federal  Communications 
Commission,  Washington.  DC  20554.  If 
any  changes  to  the  system  occur  after 
the  filing  of  these  maps  and  chart,  but 
before  the  end  of  the  five  year  fill-in 
period,  the  licensee  must  file,  in 
triplicate,  additional  maps  and/or  charts 
as  necessary  to  insure  that  the  cell 
locations  and  coverage  of  the  system  as 
of  the  end  of  the  five  year  fill-in  period 
are  accurately  depicted. 

(a)  The  scale  of  the  full-size  map  must 
be  1;250,000.  regardless  of  whether  any 
different  scale  is  used  for  the  reduced 
map.  The  map  must  have  a  legend,  a 
distance  scale  and  correctly  labeled 
latitude  and  longitude  lines.  The  map 
must  be  clear  and  legible.  The  map  must 
accurately  show  the  cell  sites 
(transmitting  antenna  locations),  the 
entire  CGSA,  any  extension  of  the 
composite  service  area  boundary 
beyond  the  CGSA  and  the  relevant 
portions  of  the  cellular  market 
boundary.  The  date  the  map  was 
initially  drawn  or  revised  must  appear 
on  the  map. 

(b)  The  reduced  map  must  be  a 
proportional  reduction,  to  %^'i  x  11 
inches,  of  the  full-size  map  required  in 
paragraph  (a)  of  this  section,  unless  it 
proves  to  be  impractical  to  depict  the 
entire  cellular  market  by  reducing  the 
full-size  map.  In  such  instance,  an  8V»  x 
11  inch  map  of  a  different  scale  may  be 
substituted,  provided  that  the  required 


features  of  the  full-size  map  are  clearly 
depicted  and  labeled. 

19.  Section  22.926  is  revised  in  Its 
entirety,  to  read  as  follows: 

§  22.926     Map&. 

Maps  required  to  be  filed  by  rules  in 
subpart  K  of  this  part  must  meet  the 
requirements  of  this  section.  Maps  on  a 
scale  of  1:250.000  must  be  submitted  in 
duplicate,  except  for  system  information 
update  maps  required  by  S  22.925.  which 
must  be  submitted  in  triplicate.  Maps 
must  be  submitted  for  each  market  into 
which  the  CGSA  extends,  even  if  de 
minimis,  showing  the  extension  area  in 
the  adjacent  market,  marked  and 
labeled  for  the  adjacent  market.  Maps 
must  be  clear  and  legible,  and  must: 

(a)  Be  on  a  scale  of  1.250.000,  except 
as  otherwise  provided  in  this  part; 

(b)  Include  an  effective  date  (the  date 
when  the  CGSA  and  cell  site  depictions 
were  drawn  on  the  map  by  the  cellular 
carrier),  to  be  used  to  determine,  when 
several  maps  for  a  system  are  on  file  at 
the  Commission,  which  map  is  the  most 
recent; 

(c)  Have  the  scale,  latitude  and 
longitude  clearly  indicated; 

(d)  Have  a  clear  legend  identifying  the 
CGSA,  the  MSA  or  RSA  boundary,  any 
service  area  boundaries,  and  any  other 
features  relevant  to  the  cellular  system; 

(e)  Show  the  entire  CGSA  and  the 
entire  MSA  or  RSA  or  relevant  portions 
thereof,  and  the  composite  outer  service 
area  boundary,  in  any  portions  where 
the  CGSA  deviates  from  it; 

(f)  Have  all  cell  sites  plotted. 

20.  Section  22.930  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  22.930    Special  provtstons  for  alternative 
cellular  tectinologles  and  auxiliary  servtce». 

•  *  *  •  « 

(d)  The  CGSA  of  cellular  systems  is 
determined  on  the  basis  of  cellular 
facilities  only  (see  §  22.903). 
Furthermore,  the  service  areas  of 
auxiliary  service  facilities  must  be 
totally  contained  within  the  CGSA. 
Service  area  of  auxiliary  service 
facilities  does  not  count  toward  the 
construction  requirement  of  §  22.43(c). 
•         •        *        *        • 

Federal  Conununications  Commission. 

Williain  F.  Caton, 

Acting  Secretary. 

[PR  Doc.  92-8860  Filed  4-16-92:  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Higliway  Administration  ' 

49  CFR  Part  383 

1 FHWA  Docket  No.  MC-92-21  ] 

Commercial  Driver's  License;  Waiver 
for  Farm-Related  Service  Industries; 
Final  Disposition 

AQENCV:  Federal  Highway 
.'\dm!r.;stration  (FHWA),  DOT. 
action:  Notice  of  final  disposition. 

summary:  The  FHWA  is  allowing 
limited  waivers  from  49  CFR  part  383  for 
certain  employees  of  custom  harvesters, 
farm  retail  outlets  and  suppliers,  agri- 
chemical  businesses,  and  livestock 
feeders.  The  FHWA  is  authorizing  the 
States  to  waive,  at  their  option,  these 
employees  from  the  CDL  knowledge  and 
skill  testing  requirements,  and  issue 
these  employees  restricted  CDLs  for  a 
seasonal  period  or  periods  not  to  exceed 
a  total  of  180  days  in  any  12-month 
period,  subject  to  certain  conditions. 
The  FHWA  has  determined  that  this 
grant  of  limited  waiver  authority  would 
not  be  contrary  to  the  public  interest 
and  would  not  diminish  the  safe 
operation  of  comm.ercial  motor  vehicles. 
EFFECTIVE  DATE:  April  1.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
S\i  ]:.\  L.  iiochmdo.  Office  of  Motor 
Carrcr  Standards,  (2021  366-4001.  or  Mr. 
R,urr.jnd  W.  Cupnll  or  Mr.  Eric 
kuv\Mna  Office  of  the  Chief  Counsel, 
HCC-20,  (202)  366-0834.  Federal 
Highway  Administration.  Department  of 
Transportation.  4CX}  Seventh  Street  SW.. 
Washington,  DC  20590-00^1.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m..  e.t., 
Monday  through  Friday,  except  Federal 
holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Commercial  Driver's  License 
(CDL)  regulations,  issued  pursuant  to  the 
Commercial  .Motor  Vehicle  Safety  Act  of 
1986  ((tiUe  XII.  Pub.  L.  99-570,  100  Stat. 
3207,  3207-170)  (49  app,  U.SC.  2701  et 
seq.  ]].  are  found  at  49  CFR  part  383 
(1991).  Section  383.23  of  the  regulations 
sets  forth  the  general  rule  that,  effective 
April  1.  1992,  no  person  shall  operate  a 
commercidi  motor  vehicle  unless  such 
person: 

(1)  Has  taken  and  passed  a  knowledge 
test  and  if  applicable,  a  skills  test. 
which  meets  Federal  standards,  and 

(2)  Possesses  a  CDL.  which  is 
evidence  of  having  passed  the  required 
tests.  These  Federal  standards  ensure 
that  drivers  of  a  commercial  motor 
vehicle:  (1)  Have  a  single  driver's 
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license  and  a  single  driving  record,  (2) 
are  tested  for  the  knowledge  and  skills 
needed  to  drive  a  vehicle  representative 
of  the  vehicle  that  they  will  be  licensed 
to  drive,  and  (3)  are  disqualified  from 
driving  a  commercial  vehicle  when 
convicted  of  certain  criminal  or  traffic 
violations.  Drivers  who  will  be  operating 
commercial  vehicles  that  haul 
hazardous  materials  are  also  required  to 
take  and  pass  specialized  tests  to  obtain 
specific  endorsements  to  their  licenses. 

Accordingly,  as  of  April  1, 1992, 
drivers  of  commercial  motor  vehicles 
must  have  a  CDL  The  term  commercial 
motor  vehicle  (CMV]  is  defined  to 
include,  a  motor  vehicle: 

(1)  With  a  gross  combination  weight 
rating  of  26,001  or  more  pounds  inclusive 
of  a  towed  unit  with  a  gross  vehicle 
weight  rating  of  more  than  10.000 
pounds;  or 

(2)  With  a  gross  vehicle  weight  rating 
of  26,001  or  more  pounds;  or 

(3)  Designed  to  transport  16  or  more 
passengers.  Including  the  dnver,  or 

(4)  Used  in  the  transportation  of 
quantities  of  hazardous  materials  which 
require  the  vehicle  to  be  placarded 
under  the  Hazardous  Matenals 
Transportation  Regulations  (49  CFR  part 
172,  subpart  F).  49  CFR  383,5  (1991). 

CDL  Waivers 

Section  12013  of  the  Commercial 
Motor  Vehicle  Safety  Act  of  1986  (the 
Act]  authorizes  the  Secretary'  of 
Transportation  to  waive  any  class  of 
drivers  or  vehicles  from  any  or  all  of  the 
provisions  of  the  Act  or  the 
implementing  regulations  if  the 
Secretary  determines  that  the  waiver  is 
not  contrary  to  the  public  interest  and 
does  not  diminish  the  safe  operation  of 
commercial  vehicles.  The  Secretary  has 
delegated  his/her  waiver  authority  to 
the  FHWA  Administrator  pursuant  to  49 
CFR  1.48(v).  The  regulatory  procedures 
governing  the  issuance  of  waivers  are 
found  at  49  CFR  383.7  (1991). 

The  Federal  Highway  Administration 
(FTiWA)  has  granted  a  CDL  waiver  to 
military  personnel  operating  military 
vehicles  and  has  authorized  the  States 
to  exclude  certain  farmers  and 
firefighters  in  implementing  the  CDL 
regulations.  See  53  FR  37313,  September 
26, 1988.  With  respect  to  farmers,  the 
States  were  authorized  to  exempt 
drivers  of  farm  vehicles  which  are: 

(1)  Controlled  and  operated  by  a 
farmer; 

(2)  Used  to  transport  either 
agricultural  products,  farm  machinery, 
or  farm  supplies  to  or  from  a  farm; 

(3)  Not  used  in  the  operations  of  a 
comm.on  or  contract  motor  carrier  and 

(4)  Used  within  150  miles  of  the 
person's  farm.  In  this  notice  we  will 


refer  to  this  grant  of  waiver  authority  to 
the  States  as  the  "farm  waiver." 

Petitions  * 

The  FHWA  was  requested  to 

reconsider  its  previous  determinations 
f  I'Siceming  the  petition  for  CDL  waivers 
filf>d  by  custom  harvesters,  farm  retail 
oiiilets  and  suppliers,  and  agri-chemical 
businesses.  Livestock  feeders  aLso 
requested  similar  consideration  In 
addition,  the  FHWA  received  many 
comments  requesting  relief  from  the 
CDL  requirements  for  these  farm-related 
service  industries  in  response  to  the 
regulatory  review  notice  published  by 
the  Department.  See  57  FR  4744, 
February*  7,  1992  (OST  Notice  92-1; 
FHWA  Docket  92-12)  This  no'ice 
requested  public  comment  on 
unnecessary'  c:  burdensome  regulations 
that  impede  economic  growth  or  impose 
needless  cost  on  small  businesses. 
Copies  of  these  petitions  have  been 
included  as  supplemental  information  in 
the  docket. 

These  farm-related  service  industries 
contended  that  the  granting  of  a  CDL 
waiver  for  their  employees  would  not 
diminish  highway  safety  because  these 
employees  are  involved  in 
transportation  activities  to  no  greater 
extent  than  farmers,  which  are  seasonal 
and  mostly  limited  to  secondary,  rural 
roads  within  close  proximity  of  farms. 
Information  was  presented  that  the 
agricultural  sector  has  an  outstanding 
safety  record  when  compared  to  the 
transportation  industry  as  a  whole. 
These  industries  also  claimed  that  the 
costs  imposed  by  the  CDL  regulations 
would  clearly  outweigh  the  expected 
safety  benefits.  They  stated  that 
imposition  of  the  CDL  requirements  on 
their  industries  would  create  significant 
operational  and  financial  burdens  due  to 
the  seasonal  nature  of  the  agricultural 
business,  where  only  a  small  pool  of 
workers  is  available  to  assist  during  the 
periods  of  high  business  demand. 
Drivers  are  hired  to  transport 
agricultural  products  dunng  "pedK 
seasons,"  such  as  the  short  planting  and 
harvest  seasons,  and  consequently, 
many  of  these  employees  are  high 
school/college  students  and  retired  farm 
workers.  These  industnes  cannot  afford 
the  overhead  of  maintaining  an 
exclusive  work  force  of  full-time 
commercial  drivers,  nor  would  such  a 
work  force  be  needed  because 
transportation  is  incidental  to  their 
primary  business  purpose.  They 
asserted  that  imposition  of  the  CDL 
requirements  would  increase 
agricultural  transportation  costs  and 
result  in  higher  farm  production  costs 
and  consumer  prices. 


Response  to  Notice 

On  March  16,  the  FHWA  published  a 
notice  of  it8  intent  to  grant  limited 
waivers  to  farm-related  service 
industries.  56  FR  9100.  The  agency 
established  a  ten-day  comment  period  in 
order  to  reach  a  final  disposition  of  the 
proposal  by  the  April  1, 1992,  deadline 
for  the  CDL  program.  If  the  final 
disposition  was  favorable  to  the 
petitioners,  this  would  allow  States  to 
grant  relief  to  the  extent  that  they 
possess  the  administrative  discretion  to 
act  immediately. 

By  close-of-business  on  March  26,  the 
end  of  the  comment  period  for  this 
notice,  the  FHWA  had  received  a  total 
of  1371  responses  to  this  docket.  Table  1 
breaks  down  these  comments  by 
respondent  class. 

Table  i.— Respondents  to  the  Notice 
OF  Farm-Related  Service  Industry 
Waivers,  By  Category 


Designated    tarm-reiated    tervice    industry 

firms  «nd  associations 

Other  agncuttural  sector  firms  and  associa- 
tions....-  

State,  tocal.  and  Federal  agencies  and  as- 
sooatioris 

'  -ansportatioa  public  mteresl.  and  trade  as- 
sociatior« - 

Memben  ol  boV\  houses  o«  Congress  (total 
8tgr«tures) - -- 


Total  respondents . 


•1016 

83 

34 

16 

222 


1371 


•  In  additwn,  267  farm-felaled  irxJustry  firms  and 
associations  responded  to  Fhwa  Docket  MC-92- 
12. 


i  ,trm- Related  Servi(  r  [-i;;,! •.!!->  Kirms 

,,ind  Assof.iiitinns 

Of  the  122  custom  harvesters  who 
commented,  115  voiced  dissatisfaction 
with  the  exclusion  of  Group  A  vehicles 
from  the  scope  of  the  waiver,  seven 
indicated  support  for  the  waiver  as 
proposed. 

Farm  retail  suppliers  and  agri- 
chemical  businesses  supplied  880 
responses,  of  which  852  supported  the 
waiver  as  written.  The  remainder 
suggested  a  variety  of  expansions  of  the 
waiver  provisions;  one  firm  opposed  the 
waiver. 

Three  feedyard  firms  voiced  support 
for  the  waiver,  but  asked  that  it  be 
extended  to  their  full-time  employees  as 
well. 

Eleven  associations  of  farm-related 
service  industries  responded,  of  which 
10  supported  the  proposed  waiver. 
These  associations  suggested  various 
expansions  of  the  waiver  to  include 
Group  A  vehicles,  vehicles  of  husbandry 
when  towed,  intracompany  transfers  of 
grain,  raw  grain  dealers,  commercial 
feed  mills,  and  waivers  of  physical 
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examinations  and  drug  tests  for 
employees. 

Other  agrioilturaJ  sector  respondents 

Twenty  comments  from  farmmg  and 
ranching  assodations  favored  the 
w  aiver  w.th  such  exparsions  as  Group 
A  vehicles,  blanket  waivers  for  custom 
harvesters,  aviation  fuel,  gasoline,  and 
propane,  and  full-time  employees  of  the 
farm-related  service  industries. 

Fifty-two  agricultural  aviation 
concerns  and  groups  wished  to  include 
aviation  fuel  and  remote  landing  sites  in 
the  waiver's  scope 

Three  additional  groups — food 
processors  [2  rescnjnses).  cotton  ginners 
(8  responses),  and  one  well-digging 
firm — requested  inclusion  in  the 
FHWA  s  enumer?/:--!  of  farm-related 
service  industries  ? ;  'lat  their 
employees  would  be  eligible  for  the 
li.Tiited  waiver 

State  and  Local  agf-nties  and 
Associations 

Twenty  State  motor  vehicle 
a-  pirtmcnts  and  the  American 
Association  of  Motor  vehicle 
Administrators  responded  negatively  to 
the  proposal.  Examples  of  their 
objections  include  the  following: 

(1)  Seasonal  employees  are  drawn 
from  the  younger  and  older  members  of 
the  driving  population,  have  less 
experience  and  pose  a  greater  safety 
risk  than  full-time  personnel,  and  thus 
should  undergo  GDL  testing. 

(2)  The  waiver  itself,  and  particularly 
the  inclusion  of  two  hazardous  materials 
in  the  waiver,  is  detrimental  to  safety; 
the  FHWA  will  not  be  able  to  make  the 
required  determination  as  a  result. 

(3)  The  waiver  will  attract  the  poorest 
drivers  to  farm-related  service  industry 
emplojTnent. 

(4)  Without  a  mileage  restriction,  the 
waiver  could  be  abused  for  use  in  long- 
haul  transporiation  to  and  from  farms. 

(5)  The  short  comment  period  obviates 
proper  comment  from  States  and 
highway  safety  organizations. 

(6)  Giving  the  States  the  option  to 
grant  waivers  places  control  in  the 
hands  of  State  legislatures. 

(7)  Under  the  waiver,  a  person  could 
go  from  job  to  job  and  be  a  "full  time 
seasonal"  driver. 

Of  the  thirteen  other  comments  from 
State,  local,  and  Federal  agencies,  eight 
supported  the  waiver  concept  with 
various  modifications,  and  five 
(primarily  law  enforcement  agencies) 
opposed  it.  The  proponents  included  the 
Governor  of  Indiana,  who  wishes  to 
make  the  waiver  analogous  to  the 
existing  farm  waiver  provisions,  with  a 
relaxation  of  the  distance  limit  for 
custom  harvesters  and  tighter 


restrictions  on  hazardous  materials 
transport.  The  U.S.  Department  of 

Agriculture  suggested  tha^vehicle  Group 
A  be  waived. 

I  r  (fspiriation.  Public  Intea>st.  and 
Trade  Entities  and  Associations 

The  motor  carrier  industry — including 
eleven  trucking  associations  and  the 
Teamsters'  Union — expressed 
unanimous  opposition  to  the  waiver,  for 
many  of  the  same  reasons  adduced  by 
the  State  motor  vehicle  departments. 
Other  points  made  by  the  motor  carrier 
industry  include: 

(!)  The  waived  hazardous  materials 
pose  unacceptable  safety  risks,  and  bulk 
transportation  of  diesel  fuel  sho'Jd  meet 
a  high  standard  of  driver  competence. 

(2)  The  waiver  is  too  broad. 

Two  public  interest  organizations  and 
one  trade  association  raised  similar 
arguments.  In  addition,  a  public  utility 
association  suggested  that  public  utility 
drivers  be  waived. 

Members  of  Both  Houses  of  Congress 

The  FHWA  received  petitions  and 
letters  pertaining  to  this  waiver  that 
contain  222  signatures  of  U.S. 
Representatives  and  Senators.  All  but 
one  of  these  comments  supported  the 
waiver  as  proposed  or  with  expansions. 

The  FHWA  Determinatioo 

In  order  to  grant  any^waivers  from  the 
CDL  program,  the  Administrator  must 
determine  that  such  waivers  are  not 
contrary  to  the  public  intA^st  and  do 
not  diminish  the  safe  operation  of 
commercial  motor  vehicles,  as  required 
by  49  app.  U.S.C.  2711.  To  the  extent  the 
comments  seek  to  expand  waiver 
authority  beyond  that  which  was 
originally  proposed,  they  are  rejected. 

Public  Interest 

The  FHWA  finds  that  it  is  not 
contrary  to  the  public  interest  to  enable 
States  to  relieve  the  burdens  of  small 
agricultural  businesses  operating  in 
local  areas  by  waiving  the  knowledge 
and  skills  testing  for  CDL  applicants, 
subject  to  the  conditions  set  forth 
herein.  As  expressed  in  FHWA 
decisions  oh  previous  waiver  petitions, 
it  was  the  FHWA's  intent  to  prevent  a 
flood  of  waivers  that  eould  dilute  the 
obvious  benefits  of  the  CDL  program. 
Now  that  the  CDL  program  is  fully  in 
effect,  the  pubUc  interest  in  preventing 
the  proliferation  of  individualized 
waivers  has  been  achieved.  The 
businesses  eligible  for  waivers  operate 
in  much  the  same  manner  as  small 
farmers,  for  whom  relief  was  granted  in 
a  notice  published  on  September  26. 
1988  {53  FR  37313).  They  employ 
transient  workers  on  a  relatively 


temporary  basis  diring  peak  seHS(jns 
where  the  urgency  of  planting,  tending, 
harvesting  crops,  or  feeding  iivestack  is 
most  apparent.  The  ability  to  employ 
drivers  under  the  existmg  CDL 
requirements  is  diminished  because  of 
the  cost  in  terms  of  ft^es  and  the  time 
required  to  prepare  for  and  take  the 
prescribed  knowledge  and  skills  tests,  it 
is  not  contrary  to  the  public  interest  to 
allow  States  to  relieve  the  burdrns 
associated  with  these  tests,  provided 
restrictions  are  imposed  which  assure 
that  the  safety  objectives  of  the 
regulations  are  achieved.  Moreover,  this 
action  is  consistent  with  the  objectives 
outlined  in  the  President's  memorandum 
of  }anuar>'  28  to  Federal  agencies  on  the 
subject  of  reducing  unnect'ssar>'  burdens 
of  government  regulations. 

Safety 

In  previous  decisions  denying  waiver 
applications  from  farm  related  service 
entities,  it  was  determined  that 
petitioners  were  unable  to  overcome  the 
burden  of  establishing  the  absence  of 
any  adverse  irr.pact  on  safety.  The 
FHWA  recognizes  that  it  is  its  burden  to 
find  no  diminution  in  the  safe  operation 
of  commercial  motor  vehicles  before 
granting  any  v\'aivers.  The  FHW,^  has 
determined  that  any  increased  sdfety 
risks  can  be  eliminated  by  imposing  the 
restrictions  discussed  in  detail  below.  In 
making  pre\  ious  decisions  concerning 
the  granting  of  waive.-s  to  drivers  in  the 
agricultural  industries  included  in  this 
notice,  the  FHWA  did  not  consider  the 
restrictions  which  both  retain  the  CDL 
feature  of  removing  drivers  with  unsafe 
records  from  the  road  while  at  the  same 
time  placing  more  stringent  conditions  in 
place  of  the  testing  requirements.  With 
these  restrictions,  the  FHWA  finds  that 
waiving  the  knowledge  and  skills  tests 
for  applicants  described  in  this  notice 
would  not  diminish  the  safe  operation  of 
commercial  motor  vehicles 

Discussion  of  Safety  Restrictions 

The  conditions  under  which  restricted 
CDLs  will  be  issued  by  the  States  are 
discussed  below: 

Driving  History 

Several  of  tiie  comments  to  the  docket 
expressed  concerns  about  allowing 
inexperienced,  trnnsient  or  young 
drivers  to  operate  CMVs  without 
proving  their  full  qualification  by 
passing  the  CDL  tests.  For  example,  the 
American  Trucking  Associations  alleged 
that  "a  driver  could  obtain  this 
restricted  CDL  even  if  he  has  a  bad 
driving  record."  Similarly,  the  Ohio 
Department  of  Highway  Safety 
expressed  concern  about  'the  potential 
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of  abuse  of  the  system  being  proposed 
because  of  the  ability  of  drivers  who  are 
unable  to  pass  the  CDL  general 
knowledge  and  skills  test  requirements 
taking  the  option  of  obtaining  a 
'restricted  CDL'  pursuant  to  this 
proposed  waiver." 

To  address  the  safety  concerns  stated 
m  the  comments,  only  drivers  with  good 
driving  records  will  be  eligible  to 
receive  a  restricted  CDL.  Drivers  \%ho 
have  not  held  any  motor  vehicle 
operators  licenses  for  at  least  one  full 
year  will  not  be  eligible  for  this  waiver, 
under  any  circumstances.  Drivers  who 
have  between  one  and  two  years  of 
driving  experience  must  demonstrate  the 
good  record  requirem.ents  for  their  entire 
driving  history.  Drivers  with  more  than 
two  years  of  driving  experience  must 
meet  the  good  record  requirem.en'.s  for 
the  two  most  recent  years.  Similar  to  49 
CFR  383.77(a).  the  good  record  cnteria 
are: 

(1)  No  multiple  licenses; 

(2)  No  driver  s  license  suspensions, 
revocations,  or  cancellations  of  any 
kind; 

(3)  No  convictions  in  any  type  of 
motor  vehicle  for  driving  under  the 
influence  of  alcohol  or  drugs,  leaving  the 
scene  of  an  accident,  or  committing  any 
felony  involving  a  miotnr  vehicle; 

(4)  No  convictions  whatsoever  (in  any 
type  of  motor  vehicle  for  senous  traffic 
violations  (i.e..  speeding  at  15  miles  per 
hour  greater  than  the  posted  limit; 
reckless  driving:  improper  or  erratic  lane 
changes;  following  too  closely):  this 
represents  a  higher  standard  than  that 
required  in  49  CFR  383.77(a);  and 

(5)  No  convictions  for  accident- 
connected  traffic  law  violations,  and  no 
record  of  at-fault  accidents. 

The  good  record  requirements  as 
preconditions  to  receive  a  restricted 
CDL  will  substantially  contribute  to  the 
assurance  that  the  waiver  will  not 
adversely  affect  the  safety  of 
commercial  vehicle  operations. 

Time  Limit 

Many  commenters  who  opposed  the 
proposed  waiver  were  concerned  that 
the  restricted  CDL  holders  could  operate 
CMVs  year  round.  To  reduce  exposure 
and  potential  risk  and  to  preserve  the 
single  license  concept,  restricted  CDLs 
will  have  the  same  renewal  cycle  as  an 
unrestricted  CDL,  but  must  be  limited  to 
the  seasonal  period  or  periods  as 
defined  by  the  State  of  licensure; 
provided,  the  total  number  of  calendar 
days  in  any  12-month  period  for  which 
the  restricted  CDL  is  valid  does  not 
exceed  180.  If  a  State  elects  to  provide 
for  more  than  one  seasonal  penod,  the 
restricted  CDL  is  valid  for  CMV 
operation  only  during  the  currently 


approved  season,  and  must  be 
revalidated  for  each  successive  season. 
The  good  driving  record  must  be 
confirmed  prior  to  any  renewal  or 
revalidation.  The  restrirted  CDL  will 
serve  as  an  operator's  license  for 
vehicles  other  than  CMVs  The  seasonal 
restriction  will  be  coded  on  the 
restricted  CDL  with  a  time  frame  for 
authorized  CM'V  use  so  that  it  can  be 
easily  recognized  by  enforcement 
officials. 

By  incorporating  the  time  limit 
restriction.  FliWA  believes  that  States 
will  be  able  to  ensure  that  qualifying 
farm  related  service  industry  employees 
will  be  accommodated  only  when 
necessary  to  meet  peak  agricultural 
demands  and  other  agricultural  needs. 
States  must  subiect  each  restricted  CDL 
holder  to  the  driver  history  review 
discussed  above  at  each  repeat 
validation  or  issuance  to  ensure  the 
applicant  maintains  a  good  driving 
record.  The  drivers  covered  by  this 
waiver  will,  in  fact,  undergo  more 
frequent  scrutiny  and  meet  more 
stringent  record  requirements  than 
holders  of  unrestricted  CDLs.  The 
FLiWA  believes  that  the  time  limit,  in 
conjunction  with  the  other  requirements 
identified  herein,  will  constitute  an 
effective  and  practical  substitute  for 
knowledge  and  skills  testing  for  the 
specific  circumstances  and  drivers 
covered  by  this  action.  Accordingly,  the 
safety  of  commercial  motor  vehicle 
operations  will  not  be  diminished. 

Vehicles  Covered 

Many  commenters.  including  the 
custom  harvesters,  voiced 
dissatisfaction  with  the  exclusion  of 
Group  A  vehicles  from  the  proposed 
scope  of  the  waiver.  The  FliWA 
continues  to  believe  that  it  is  necessary 
to  require  that  drivers  who  operate 
heavier,  m.ore  complex  vehicles  take  the 
knowledge  and  skills  tests.  Therefore, 
operation  of  the  Group  A  vehicles  will 
continue  to  be  excluded  from  the  scope 
of  this  waiver.  Accordingly,  the 
restricted  CDL  will  authorize  the 
transportation  of  the  products  listed 
below  in  motor  vehicles  included  in  CDL 
Vehicle  Groups  B  or  C  only  {49  CFR 
383.91). 

Products  Covered 

Several  commenters  to  the  docket 
suggested  that  the  proposed  waiver 
could  allow  unqualified  drivers  to 
operate  CMVs  which  would  be  laden 
wiih  large  quantities  of  hazardous 
materials.  For  example,  the  American 
Trucking  Association  said  "(Djrivers  of 
vehicles  transporting  diesel  fuel  would 
be  exempt  from  testing.  This  product  is  a 
hazardous  material  that  is  transported 


in  bulk,  and  the  bulk  transportation  of  a 
hazardous  fuel  should  be  held  to  a  high 
standard."  Citizens  for  Reliable  and 
Safe  Highways  stated  that  unrestricted 

CDL  holders can  haul,  for 

example,  enormous  quantities  of  both 
EPA  placarded  and  non-placarded 
agrichemicals  *  *  *." 

In  consideration  of  these  comments, 
restricted  CDL  holders  will  be 
constrained,  for  transport  of  hazardous 
materials,  to  operating  CM'Vs  which 
carry  only  limited  quantities  of  two 
commodity  types;  Diesel  fuel  and 
fertilizers  (i.e.,  plant  nutrients). 

The  FHWA  understands  that,  of  Ibe 
designated  farm  related  service 
industries,  the  custom  harvesters  use  the 
largest  amount  of  diesel  fuel  on  a  daily 
basis.  Custom  harvesters  ordinarily 
work  in  units  of  six  combines  or  less, 
each  of  which  holds  150  gallons  of  diesel 
fuel.  Thus,  custom  harvester  fueling 
needs  are  in  the  range  of  450  to  900 
gallons  per  delivery.  Therefore  the 
FHWA  is  limiting  the  quantity  of  diesel 
fuel  transportable  under  this  waiver  to 
1000  gallons  or  less.  This  will  exclude 
from  the  waiver  large  shipments  of 
diesel  fuel. 

With  respect  to  fertilizers,  we 
understand  that  the  most  commonly 
used  fertilizers  requiring  placards  are 
anhydrous  ammonia  (transported  as  a 
liquid)  and  ammonium  nitrate  (a  solid) 
For  anhydrous  ammonia,  the  current 
regulations  at  173.315(m)  permit  the 
transportation  of  this  type  fertilizer  in 
non-specification  containers  if  such 
containers  have  capacities  of  3000 
gallons  or  less  and  meet  certain  other 
requirements.  Accordingly,  the  FHWA 
will  permit  restricted  CDL  holders  to 
transport  anhydrous  ammonia  and  other 
types  of  liquid  fertilizers  in  vehicles  or 
implements  of  husbandry  with  total 
capacities  of  3000  gallons  or  less  (i.e..  in 
Group  B  or  C  vehicles). 

The  Hazardous  Materials  Regulations 
classify  the  most  commonly  used 
placarded  solid  fertilizer,  ammonium 
nitrate,  as  an  "oxidizer,"  and  the  rules 
for  its  transportation  do  not  vary  with 
the  amounts  carried  over  the  placarding 
threshold.  Therefore,  the  FFTWA 
believes  that  this  waiver  need  not  place 
any  special  limits  on  the  quantities  of 
solid  fertilizers  carried,  beyond 
generally  preventing  holders  of 
restricted  CDLs  from  driving  any  Group 
A  vehicles.  FHWA  understands  that 
solid  fertilizers  requiring  placarding  are 
transported  to  farms  in  amounts  ranging 
from  12.000  to  16,000  pounds:  such 
amounts  as  these  can  be  readily 
accommodated  in  Group  B  and  C 
vehicle  configurations  available  to 
drivers  covered  by  this  waiver. 
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Because  the  hazards  associated  with 
ammonium  nitrate  increase  greatly 
when  It  IS  mixed  with  an  organic 
substance,  the  terms  of  the  waiver  shall 
prohibit  any  holder  of  a  restricted  CDL 
from  transporting  a  placarded  solid 
fertilizer  that  is  mixed  with  any  organic 
substance.  In  any  case,  this  waiver  shall 
not  exempt  compliance  with  the 
Department's  hazardous  materials 
regulations. 

Other  groups  suggested  adding 
hazardous  products,  such  as  aviation 
fuel,  gasoline,  pesticides  and  propane  to 
the  products  which  restricted  CDL 
holders  could  transport.  The  FHWA 
continues  to  believe  that  these  products 
pose  too  great  a  safety  risk  to  be 
subsumed  under  this  waiver.  Drivers 
transporting  all  placarded  hazardous 
materials  products  other  than  diesel  fuel 
and  fertilizers  will  be  required  to  pass 
the  knowledge  and  skills  tests. 

Transportation  Covered 

.■Vnother  area  of  concern  expressed  by 
the  commenters  who  opposed  the 
waivf»r  was  the  lack  of  any  mileage  limit 
on  the  use  of  resected  CDLs.  Many 
suggested  placing  mileage  limits  on  the 
waiver  to  ensure  that  it  would  be  Hmited 
to  localized  operations  within  specific 
geographic  areas. 

The  FTTWA  concurs  and.  therefore,  is 
including  a  mileage  limit  on  the  use  of 
restricted  CDLs  to  assure  that  the 
waiver  responds  to  strictly  local 
transport ri •ion  needs.  A  restricted  CDL 
driver  may  only  be  permitted  to  operate 
CMVs  withm  150  miles  of  the 
employer's  place  of  business  or  the  farm 
currently  being  served. 

("dustries  Covered 

Mary  commenters  to  the  docket 
suggested  expanding  the  scope  of  the 
waiver  to  additional  industries,  such  as 
farm  equipment  suppliers,  utilities,  or 
cotton  ginning  services.  These 
industries,  however,  were  not  intended 
to  be  included  in  the  proposed  waK-er 
and  are  not  included  here.  The  FHWA 
believes  that  such  an  expansion  is 
beyond  the  scope  of  this  action. 
Furthermore,  the  designated  industries — 
custom  harvesters,  farm  retail  outlets 
and  suppliers,  agri-chemical  businesses, 
and  livestock  feeders — are  easily 
identifiable  and  traditionally  serve  most 
of  the  small  agricultural  businesses  and 
farms.  Therefore,  use  of  the  restricted 
CDL  to  drive  a  CMV  in  activities  not 
related  to  employment  in  these 
desi^ated  industries  will  be  grounds  for 
revocation. 

SuTtmary  of  Waiver  Authority 

States  may.  at  their  discretion,  waive 
the  required  knowledge  and  skills  tests 


and  issue  restricted  CDLs  to  employees 
of  farm-related  service  industries,  as 
designated  above,  subject  to  the 
restrictions  herein.  A  restricted  CDL 
issued  pursuant  to  this  waiver  authority 
shall  meet  all  the  requirements  of  the 
CDL  regulations,  49  CFR  part  383.  except 
for  the  knowledge  and  skills  tests.  A 
restricted  CDL  issued  pursuant  to  this 
waiver  authority  shall  be  accorded  the 
same  reciprocity  as  a  CDL  meeting  all  of 
the  requirements  of  49  CFR  part  383.  The 
restrictions  imposed  on  the  issuance  of 
restricted  CDLs  are  not  intended  to  limit 
a  person's  use  of  it  in  a  non-CMV  during 
either  validated  or  non-validated 
periods,  nor  is  it  intended  to  affect  a 
State's  power  to  administer  its  driver 
license  program  for  operators  of  vehicles 
other  than  CMVs. 

The  restrictions  which,  in  effect 
substitute  for  the  knowledge  and  skills 
tests,  are  as  follows: 

(1)  Applicants  must  have  a  "good 
driving  record"  in  accordance  with  49 
CFR  383.77.  Drivers  who  have  not  held 
any  motor  vehicle  operators  license  for 
at  least  one  year  will  not  be  eligible  for 
this  waiver.  Drivers  who  have  between 
one  and  two  years  of  driving  experience 
must  demonstrate  the  "good  record" 
requirements  for  their  entire  driving 
history.  Drivers  with  more  than  two 
years  of  dnving  experience  must  meet 
the  "good  record"  requirements  for  the 
two  most  recent  years. 

(2)  Restricted  CDLs  will  have  the 
same  renewal  cycle  as  an  unrestricted 
CDL,  but  must  be  limited  to  the  seasonal 
period  or  periods  as  defined  by  the  State 
of  licensure;  provided,  the  total  number 
of  calendar  days  in  any  12-month  period 
for  which  the  restricted  CDL  is  valid 
does  not  exceed  180.  If  a  State  elects  to 
provide  for  more  than  one  seasonal 
period,  the  restricted  CDL  is  valid  for 
CMV  operation  only  during  the  currently 
approved  season,  and  must  be 
revalidated  for  each  successive  season. 
The  good  driving  record  must  be 
confirmed  prior  to  any  renewal  or 
revalidation. 

{3]  Restricted  CDL  holders  are  limited 
to  operating  Group  B  and  C  vehicles,  as 
described  49  CFR  part  383: 

(4)  Restricted  CDL  holders  may  not 
drive  vehicles  carrying  any  placarded 
quantities  of  hazardous  materials, 
except  for  diese!  fuel  in  quantities  of 
1000  gallons  or  less:  liquid  fertilizers 
(i.e..  plant  nutrients)  in  vehicles  or 
implements  of  husbandry  with  total 
capacities  of  3,000  gallons  or  less;  and 
solid  fertilizers  (i.e..  solid  plant 
nutrients)  that  are  not  transported  with 
any  organic  substance. 

(5)  Restricted  CDL  holders  may  not 
operate  a  commercial  motor  vehicle 
beyond  ISO  miles  from  the  place  of 


business  or  the  farm  currently  being 
served. 

[Title  XII  of  Pub  L  9<)-57a  100  Stat.  3207-170: 
49  U.S.C.  3102;  49  App  U.S.C.  2S05;  49  CFR 
1.4a.;  49  CFR  383  7. :  23  II  SC  3151 

Is-iiiied  on:  Apnl  13. 1992. 
T.D.  Larson. 
Administrator. 

(PR  Doc.  92-8897  Filpd  4-1S-a2:  10«)  amj 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

I  Docket  No  8»-l8;NoUce8I 

RIN2127-AE45 

Federal  Motor  Vehicle  Safety 
Standards;  Glazing  Materials 

AGENCY:  National  iiighway  Traffic 
bdft-ty  .Administration  (NfiTSA). 
Department  of  Transportation  (DOT! 

action:  Final  rule;  response  to  petition 
for  reconsideration. 

summary:  On  March  27.  1991,  NHTSA 
P'.'j'iishfd  a  final  rule  which  amended 
Safety  Standard  No.  305.  Giazirz; 
Materials,  to  specify  specimen  clamping 
of  glass  plastic  eiazms  Islazing  with  one 
or  more  layers  of  gia.ss  and  a  layer  of 
plastic  on  the  surface  facing  the  vehicle 
interior)  for  Test  26.  In  Test  26,  a  Hve 
pound  ball  is  dropf)ed  onto  specimens  of 
glazing  matenal  to  determine  whether 
the  material  has  satisfactory  penetration 
resistance.  In  respo:ise  to  a  petition  for 
reconsideration  from  Ford  this  final  rule 
amends  Standard  No  205  to  permit,  at 
the  option  of  the  manufacturer. 
specimen  clamping  of  giass-plastic 
glazing  in  two  other  drop  tests.  Test  9 
(that  determines  the  behavior  of  the 
glazing  under  impact  from  a  smaU.  hard 
object)  and  Test  12  (that  determines 
whether  the  glazing  has  a  certain 
minimum  strength  and  is  properly 
made). 

DATES:  The  amendments  in  this  final 
rule  are  effective  May  18, 1992.  Petitions 
for  reconsideration  of  this  final  rule 
must  be  filed  by  May  18, 1992. 

ADDRESSES:  Petitions  for 
reconsideration  should  refer  to  the 
above  docket  and  no'ice  numbers  and 
be  submitted  to  the  following; 
Administrator,  room  5220.  National 
Highway  1  raffic  Safety  .Administration. 
400  Seventh  Street  SW..  Washington. 
DC  20590.  It  is  requested  that  10  copies 
be  submitted. 
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FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Clarke  Harper.  Office  of  Vehicle 
Safety  Standards,  NRM-12,  room  5320, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street,  SVV.. 
Washington.  DC  20590  (202-36(>-2264). 
SUPPt£l*ENTARY  INFORMATION:  Safety 
Standard  No.  205,  Glazing  Motenals, 
specifies  requirements  for  glazing 
materials  that  are  used  in  motor 
vehicles.  The  standard  specifies  a 
number  of  performance  tests  which  must 
be  met  by  vanous  types,  or  items,  of 
glazing  matenais; 

On  March  27,  1991,  NffTSA  published 
in  the  Federal  Register  (56  FR  12569)  a 
final  rule  to  specify  specimen  clamping 
of  gldss-plasiic  glazing  (glazing  with  one 
or  more  layers  of  glass  and  a  isyer  of 
plastic  on  the  surface  facing  the  vehicle 
interior)  for  Test  26.  In  Test  26.  a  five 
pound  bail  is  dropped  onto  specimens  of 
glazing  material  to  determine  whether 
the  material  has  satisfactory  penetration 
resistance. 

The  rulemaking  concerning  clamping 
was  one  of  a  number  of  steps  that 
NHTSA  has  taken  to  facilitate  the  use  of 
glass-piastic  glazing,  which  can  reduce 
tne  risk  of  lacerative  injuries  in  crashes. 
The  agency  first  permitted  the  use  of 
glass-plastic  glazing  in  areas  requisite 
for  driving  visibility  in  a  final  rule 
published  m  the  Federal  Register  (48  FR 
52061)  on  November  16,  1983. 

NITTS.A  initiated  the  riiiemakiriR 
concerning  clamping  in  response  to  a 
petition  for  nilemakmg  from  Genera! 
Motors  (GMl,  That  company  slated  that 
the  existing  procedure  for  Test  26  was 
inappropnate  for  two-ply  glass-plastic 
glazing.  In  that  test,  a  five  pound  steel 
ball  is  dropped  onto  a  12  inch  by  12  inch 
specimen  of  glazing  from  a  height  of  12 
feet.  The  specimen  is  centered  on  the 
top  of  a  17'"g  inch  square  wood  frame 
with  an  11%  inch  square  opening.  A 
specimen  is  deemed  to  have  failed  if  the 
ball  passes  through  it.  For  traditional 
three-ply  high  penetration  resistant 
glazing,  the  nonaligned  cracks  in  the 
inner  and  outer  layers  of  glass,  resulting 
from  impact  with  the  ball,  provide  the 
specimen  sufficient  ngidity  to  remain  in 
the  test  fixture,  GM  reported  that  the 
two-ply  specimen,  which  is  more 
flexible,  is  pushed  through  the  frame  by 
the  ball  without  being  perwtrated  by  it 
That  company  argued  that  it  was 
therefore  necessary  to  allow  restraint  of 
the  test  sample  in  the  test  fixture  for 
Test  26. 

In  light  of  the  problem  reported  by 
GM.  NHTSA  published  a  notice  of 
proposed  rulemaking  (NPRjM) 
concerning  clam.pmg  in  the  Federal 
Register  (54  FR  41636)  on  October  11, 
1989.  The  agency  proposed  to  specify 


specimen  clamping  of  glass-plastic 
glazing  for  Test  26  and,  additicnally. 
requested  comments  on  the  advisability 
of  extending  the  clamping  procedure  to 
two  other  drop  tests.  Test  9  and  Test 
12.  Test  9  is  a  drop  test  in  whicti  a  seven 
ounce  round-nosed  dart  is  dropped  from 
30  feet.  The  test  measures  the  resistance 
to  impact  by  a  small  hard  obiect.  Test  12 
involves  the  dropping  of  an  eight  ounce 
steel  ball  from  a  height  of  30  feet  to 
determine  whether  the  glazing  has  a 
certain  minimum  strength  and  is 
properly  made. 

In  the  NPRM,  the  agency  indicated 
that  It  was  concerned  that  damping 
might  be  necessary  for  Tests  9  and  12. 
for  the  same  reason  it  was  necessary  for 
Test  28.  The  agency  noted,  however. 
that  the  obiects  dropped  in  those  tests 
are  considerably  lighter  than  the  five 
pound  object  used  in  Test  26  and 
therefore  appeared  less  likely  to  create 
the  problem  expenenced  in  conducting 
Test  26,  Further,  the  petitioner,  GM,  had 
not  indicated  a  need  for  clamping  the 
specimen  in  Tests  9  and  12.  NffTSA  also 
expressed  concern  that  specifying 
clamping  for  Tests  9  and  12  m.ight  have 
the  unintended  effect  of  modifying  the 
periormance  requi.rements  of  the 
glazing,  thereby  allowing  use  of 
materials  such  as  tempered  glass  that 
m.ay  result  in  glazing  designs  that  would 
create  obscured  vision  when  brt;ken. 
While  the  agency  stated  that  it  might, 
depending  on  the  comments,  specify 
clamping  for  Tests  9  and  12,  it  indicated 
that  It  was  inclined  not  to  do  80  absent 
evidence  of  a  clear  need.  See  54  FTR 
41641. 

While  the  March  1991  final  rule  did 
specify  clamping  of  glass-plastic  glazing 
for  Test  26.  NHTSA  declined  to  adopt 
the  proposal  to  specify  clamping  of 
glass-plastic  glazing  m  Tests  9  and  12. 
The  agency  noted  that  while  its 
concerns  about  possible  unintended 
effects  of  specifying  clamping  were  not 
confirmed  by  the  public  comments,  its 
review  of  the  comments  had  not  yielded 
any  data  that  strongly  supported  the 
necessity  for  clamping  in  either  test. 
NHTS.^  concluded  t.hat  amending  Tests 
9  and  12  was  not  uarranted  at  this  time. 
See  56  FR  12671. 

Ford  submitted  a  petition  requesting 
that  NHTS.^  reconsider  its  decision  not 
to  allow  clamping  of  giass-piastic 
specimens  for  Tests  9  and  12.  That 
company  stated  that  it  believed  that 
clamping  is  necessary  for  these  tests 
because,  in  its  testing,  developmental 
glass-plastic  specimens  had  on  occasion 
been  forced  through  the  frame  of  the  test 
fixture  by  the  impact  of  the  test 
projectiles,  Ford  stated  that  it  believed 
other  manufacturers  and  testing 
laboratones  would  have  simdar  results. 


Ford  also  indicated  thai,  in  support  of 
its  petition,  it  planned  to  perform  a 
series  of  Test  9  and  Test  12  tests  in  the 
near  future  and  would  provide  test 
results  to  the  agency  for  review.  That 
company  subsequently  conducted  19 
tests  on  two-ply  specimens  and 
provided  NHTSA  with  a  videotape  of 
the  tests.  The  videotape  showed  a  series 
of  tests  using  the  Test  12  procedure, 
with  a  0.5  pound  ball  dropped  from  30 
feet.  Twelve  of  the  tests  were  with 
undamped  specimens,  with  the 
remainder  using  clamp>ed  specimens. 
The  spedmens  were  3  aiKi  4  mm  glass 
coated  with  a  0Xi22  mm  layer  of  plastic 
The  undamped  specimens  in  the  Ford 
tests  bounced  and  changed  position  as  a 
result  of  being  impacted  by  the  0.5 
pound  ball.  In  two  of  the  tests,  the 
undamped  spedmens  bounced  far 
enough  out  of  position  to  fall  sideways 
through  the  test  stand. 

After  considering  Ford's  petition  for 
reconsideration.  NHTSA  has  decided  to 
amend  Standani  N     2ri'  'o  permit,  at 
the  option  of  the  manufacturer. 
specimen  clamping  of  glass-plastic 
glazing  in  Tests  9  and  12.  After 
reviewing  Ford's  petition  and  testing, 
the  agency  is  persuaded  that  the  existing 
test  procedure  is  inappropriate  for  at 
least  some  designs  of  two-ply  glass- 
plastic  glazing  since  the  specimen  may 
fall  sideways  throtigh  the  test  stand  as  a 
result  of  bouncing.  The  agency  notes 
that  the  problem  expenenced  in  Tests  9 
and  12  relates  to  the  bouncing  of  the 
undamped  specimen  after  the  initial 
impact  on  the  specimen,  whereas  in  Test 
28  the  problem  related  to  the  collapsing 
of  the  undamped  specimen  during  the 
initial  impact.  Thus,  the  Test  28  problem 
affected  the  test  results  at  the  point  of 
impact,  whereas  the  Tests  9  and  12 
fproblem  occurs  after  the  impact  and 
may  affect  the  *>  t'  f^'  suits  by  adding 
spedmen  damage  after  the  impact. 

Since  NHTSA  is  ujiaware  of  how 
general  the  problem  identified  by  Ford  is 
for  various  possible  designs  of  glass- 
plastic  glazing,  and  since  test  stringency 
is  not  directly  affected  by  whether  the 
specimen  is  clamped  or  imclamped 
(given  the  low  weight  of  the  objects 
dropped  in  Tests  9  and  12),  the  agency 
has  dedded  to  make  specimen  clamping 
optional  rather  than  mandatory  for 
Tests  9  and  12.  The  agency  is  specifying 
the  same  test  fixtiu^  for  holding  and 
clamping  glass-plastic  test  specimens  for 
those  tests  as  the  one  adopted  in  the 
March  1991  final  rule  for  Test  28.  The 
test  specimen  is  held  in  place  in  that 
fixtiu-e  by  an  upper  frame.  NHTSA  is 
also  spedfying  use  of  the  same  test 
fixture  for  testing  undamped  spedmens. 
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including  the  upper  frame  which  holds 
the  specimen  in  place. 

In  deciding  to  permit  clamping  of 
glass-plastic  glazing  in  Tests  9  and  12, 
NHTSA  has  considered  its  stated 
concerns  about  possible  unintended 
effects  of  modifying  the  performance 
requirements  of  the  glazing,  such  as 
allowing  use  of  materials  such  as 
tempered  glass  that  may  result  in 
glazing  designs  that  would  create 
obscured  vision  when  broken.  As 
indicated  above,  the  agency's  concerns 
were  not  confirmed  by  the  public 
comments  on  the  October  1989  P^RM. 
Moreover,  after  further  review  of  the 
concerns,  NHTSA  has  concluded  that 
permitting  clamping  of  glass-plastic 
glazing  in  Tests  9  and  12  would  not 
encourage  the  use  of  tempered  glass  in 
windshields.  The  agency  is  unaware  of 
any  plans  to  use  tempered  glass  in  , 
windshields  and  further  believes  that 
such  windshields  could  be  produced 
under  Standard  No.  205  in  the  absence 
of  today's  amendments.  Since  there  is 
no  evidence  that  manufacturers  plan  to 
use  tempered  glass  in  windshields  for 
vehicles  sold  in  this  country,  with  or 
without  today's  amendments,  the 
agency  has  decided  that  there  is  no  need 
to  address  possible  safety  concerns 
about  such  windshields  at  this  time. 

Today's  rule  relieves  a  restriction  by 
permitting  glass-plastic  glazing  to  be 
clam.ped  during  Test  9  and  Test  12 
testing.  The  rule  does  not  impose  any 
new  requirements.  While  the  rule  does 
specify  use  of  a  different  test  fixture  for 
testing  undamped  specimens,  use  of  the 
different  fixture  will  not  affect  the 
stringency  of  the  test  requirements.  The 
agency  is  unaware  of  any  manufacturer 
currently  using  glass-plastic  glazing  as 
original  equipment,  nor  is  there  any 
indication  that  glass-plastic  will  be  used 
in  the  near  future.  However,  the  agency 
wishes  to  encourage  manufacturers  to 
use  glass-plastic  and  believes  removing 
barriers  for  two-ply  glass-plastic  may 
encourage  its  use.  NHTSA  established 
an  effective  date  of  September  23, 1991 
for  the  amendment  specifying  specimen 
clamping  of  glass-plastic  glazing  for  Test 
26.  and  the  agency  believes  that  the 
possible  benefits  associated  with  that 
amendment  may  not  be  fully  realized 
until  today's  amendment  becomes 
effective.  NHTSA  therefore  finds  for 
good  cause  that  the  rule  should  become 
effective  30  days  after  it  is  published. 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1392(d)). 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 


applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Rulemaking  Analyses 

A.  Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  analyzed  this  final  mle 
and  determined  that  it  is  neither  "major" 
within  the  meaning  of  Executive  Order 
12291  nor  "significant"  within  the 
meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  This  final  rule  does  not 
require  the  use  of  glass-plastic  glazing 
but  instead  relieves  a  restriction  by 
permitting  glass-plastic  glazing  to  be 
clamped  during  Test  9  and  Test  12 
testing.  The  test  fixture  specified  for 
both  clamped  and  undamped  testing  is 
the  same  fixture  specified  for  Test  26. 
Thus,  manufacturers  and  others  testing 
glass-plastic  glazing  will  not  need  to 
purchase  any  additional  fixtures  to 
conduct  Test  9  and  Test  12  tests.  No 
additional  required  costs  are  imposed  on 
manufacturers  or  consumers.  The 
agency  has  determined  that  the 
economic  effects  of  this  rule  are  so 
minimal  that  a  full  regulatory  evaluation 
is  not  required. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regidatory  Flexibility  Act.  Based 
upon  the  agency's  evaluation,  I  certify 
that  this  final  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
indicated  above,  this  final  rule  does  not 
require  the  use  of  glass-plastic  glazing 
but  instead  relieves  a  restriction  by 
permitting  glass-plastic  glazing  to  be 
clamped  during  Test  9  and  Test  12 
testing.  No  additional  required  costs  are 
imposed  on  manufacturers  or 
consumers.  Therefore,  this  rule  will  not 
have  a  significant  economic  impact  on 
small  businesses  manufacturing  glazing 
or  vehicles,  or  on  small  businesses, 
small  organizations  and  small 
governmental  units  purchasing  glazing 
or  new  vehicles. 

C.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rulemaking 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 


Order  12612.  NHTSA  has  determined 

that  the  final  rule  has  no  Federalism 
implications  that  warrant  the 
preparation  of  a  Federalism 
Assessment. 

D.  National  Environmental  Policy  Act 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
NHTSA  has  considered  the 
environmental  impacts  of  this  final  rule. 
The  agency  has  determined  that  this 
final  rule  does  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

Ust  of  Subjects  in  49  CFR  Pari  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products, 
Tires. 

PART  571-{ AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U  S  C.  1392.  1401,  1403. 1407: 
delegation  of  authonty  at  49  CFR  1.50, 

2.  Section  571.205  is  amended  by 
revising  S  5.1.2.9(e)  to  read  as  follows: 

§571.205    Standard  No.  205,  Glazing 
Materials. 

***** 

(e)(1)  Except  as  provided  in 
S  5.1.2.9(e)(2),  glass-plastic  glazing 
specimens  tested  in  accordance  with 
Test  Nos.  9,  12  and  26  shall  be  clamped 
in  the  test  fixture  in  Figure  1  of  this 
standard  in  the  manner  shown  in  that 
figure.  The  clamping  gasket  shall  be 
made  of  rubber  3  millimeters  (mm)  thick 
of  hardness  50  IRHD  (International 
Rubber  Hardness  Degrees),  plus  or 
minus  five  degrees.  Movement  of  the 
test  specimen,  measured  after  the  test. 
shall  not  exceed  2  mm  at  any  point 
along  the  inside  periphery  of  the  fixture. 
Movement  of  the  test  specimen  beyond 
the  2  mm  limit  shall  be  considered  an 
incomplete  test,  not  a  test  failure.  A 
specimen  used  in  such  ar.  incomplete 
test  shall  not  be  retested. 

(2)  At  the  option  of  the  manufacturer. 
glass-plastic  glazing  specim^ens  tested  in 
accordance  with  Test  .N'os.  9  and  12  may 
be  tested  undamped.  Such  specimens 
shall  be  tested  using  the  fixture  in  Figure 
1  of  the  standard,  including  the  upper 
fram.e  (undamped)  which  holds  the 
specimen  in  place. 
***** 

Issued  on  April  13,  1992. 

Frederick  H.  Grubbe, 

Deputy  Administrator. 

[FR  Doc  92-8874  Filed  4-16-92;  8:45  amj 
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Federal  Transit  Adminlstratton 

49  CFR  Chapter  VI 

[Docket  No.  92-Cl 

Nomenclaturo  Changes 

agency:  Federal  Transit  AdmirusLralion, 
DOT. 

action:  Final  rule:  technical 
amendments. 

SUMMARY:  The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA]  changed  the  name  of  tiie  Urban 
Mass  Transportation  Administration 
(UMTA)  to  the  Federal  Transit 
Administration  (FFA).  ISTEA  also 
changed  the  name  of  the  underlying 
authorizing  act  previously  the  Urban 
Mass  Transportation  Act  of  1964  (UMT 
Act)  (Pub.  L  88-365),  to  the  Federal 
Transit  Act  (FT  Act).  Accordingly,  this 
technical  amendment  changes  the  name 
of  the  agency  in  the  heading  of  the 
chapter  in  which  FTA's  regulations  are 
issued,  chapter  VI  of  title  49  of  the  Code 
of  Federal  Regulations.  This  document 
also  redesignates  all  references  in 
chapter  VI  of  FTA's  regulations  This 
rulemaking  is  technical  in  nature,  and 
merely  implements  a  statutory  mandate 
EFFEcnvt  date;  December  la  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  E.  Schruth.  Federal  Transit 
Administration,  room  9316.  400  Seventh 
Street.  SW,,  Washington,  DC  20590  (202) 
366-4011. 

SUPPLEMENTARY  INFORMATION:  On 
December  18,  1991,  the  President  signed 
the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  (Pub.  L 
102-240),  providing  authorizations  for 
mass  transportation,  highways,  and 
highway  safety.  One  important 
provision  of  Title  III  of  this  legislation 
changed  the  name  of  the  Urban  Mass 
Transportation  Administration  (UMTA) 
to  the  Federal  Transit  Administration 
(FTA)  to  reflect  the  broader  mandate  of 
the  nation's  transit  program.  ISTEA  also 
changed  the  name  of  the  agency's 
authorizing  act,  previously  the  UMT  .Act 
of  1964  (UMT  Act),  to  the  Federal 
Transit  Act  (FT  Act). 

This  Document 

This  document  revises  the  agency 
name,  and  changes  the  name  of  the 
agency's  authorizing  act  to  reflect  the 
congressional  mandate  of  ISTEA.  This 
document  changes  the  name  of  the 
agency  in  the  heading  of  chapter  VI  of 
title  49  of  the  Code  of  Federal 
Regulations  and  redesignates  any 
reference  to  the  Urban  Mass 
Transportation  Administration  or  the 


Urban  Mass  Transportation  Ac  t  found 
in  this  chapter. 

FTA  finds  good  cause  for  maKmg  tins 
final  rule  effective  immediately,  since 
the  rule  is  merely  a  technical 
amendment  following  a  statutory  (  henge 
in  our  name  and  underlying  statute  The 
amendment  is  not  a  regulation  or  ruit 
for  the  purposes  of  Executive  Order  No. 
12291. 

For  the  reasons  set  out  above,  titi*'  49 
chapter  VI  of  the  Code  of  Federal 
Regulations  is  amended  under  the 
authority  of  sections  3003,  30O4  PutJ  L 
102-240,  105  Stat.  1914 


CHAPTER  VI— FEDERAL  TRA.NSIT 
ADMINISTRATION 

1  The  heading  of  chapter  VI  i,s 
to  read  as  set  forth  below 


PVl 


ised 


CHAPTER  VI— FEDERAL  TRANStT 
ADNMNISTRATION 

2.  In  chapter  VI,  remove  the  words 
"Urban  Mass  Transportation 
Administration",  and  add  in  their  place 
the  words  "Federal  Transit 
Administrabon".  wherever  they  Appear 

3.  In  chapter  VI,  remove  the  words 
Urban  Mass  Transportation",  and  a(iri 

in  their  place  the  words  "Federal  Mh«s 
Transit",  wherever  they  appear. 

4.  In  chapter  VI.  remove  the  acronym 
UMTA"  and  arid  in  its  place  the 

acronym  "FTA",  wherever  it  appears. 

5.  In  chapter  VI,  remove  "L^MT'  and 
add  in  its  place,  "FT". 

Issued  on,  Apnl  13.  1992, 
Brian  W  Clymer, 
Adfrj!nistnj!:)r 

[PR,  Doc,  92-8820  Kiied  4-16-92.  6:45  am] 
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DEPARTiyiEMT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 
RtN  1018-AB67 

Endangered  arHl  Threatened  Wildlife 
and  Plants:  Final  Ru4e  To  List  the 
Kanab  Amt>ersn8M  as  Endangered 

agency:  Fish  and  Wildlife  Service, 

Intenor. 

ACTION:  Final  rule. 

summary:  The  US  Fish  and  Wildlife 

StTMce  (Service)  determines  the  Kanab 
ambersnail  [Oxyiorna  hayOfiu  ssp. 
kanabensis)  to  be  an  endang<  red 
species  pursuant  to  the  Endangered 
Species  Ad  of  1973.  as  amended  |.-\r  ii. 
Critical  habitat  is  not  being  desixnatpd 
at  this  time.  Three  populations  of  this 
snail  are  known  to  exi«t:  Two  on 
wetlands  in  private  ownership  m  Kane 


County,  Utah,  and  (..'■if  m  G:<ina  Canyon 
National  f^arli  ir.  Coconino  County, 
Arizona  A  slatu*  survey  conducted  in 
: iM)  diS(overfH.i  that  one  Utah 
;■;!  puiH*i:''r:  wad  nemiv  PxtTpated,  while 
':■(•  ii'rirr  L  tab  pC'pu.aiiri':,  vs .•: •,  subjccted 
'!■■  maior  habitat  a!te';i!    i;'  .'I'lii 
cestruction.  The  Anioi.a  pL.puiation 
was  diacoverTMj  m  iwi.  An  emergency 
njie  determining  Xhe  Kanab  ambersnail 
to  b(-  Fndange'vd  wns  published  on 
Augu.st  8  1W1   hiu;  expired  on  April  3. 
1992 

EFFECTTVf  D*ri;  April  17, 1992. 

ADDRESSES  Tr  i  complete  file  for  this 

r    >    s.n\.i   aiif  fir  inspection  by 
a;  ;     niiiH  r  ■   .i,^;ing  normal  business 
hours,  at  the  Fish  and  Wildlife 
Enhancement  Office.  U.S.  Fish  and 
Wildlife  Service,  2060  Administration 
Building.  T45  West  1700  South.  Salt 
Lake  C:*>   i.'t.ih  B4104, 

FOR  rURTMES  INFORMATION  CONTACT 

1    rif;  i,-  ¥.n<^[iir.c  .-it  the  above  address. 

•-  ,.  priorie  iHOl;  624-4430  or  FTS  58&- 

44,10. 

SUPPUTMEWTAirv  tNFORMATlOM: 

HackgTTjund 

i'he  Kanab  ambersnail  is  a  terrestrial 
snail  in  the  family  Succineidae.  It  has  a 
mottled  grayish-amber  to  yellowish- 
amber  colored  shell.  The  shell  is  dextral 
(right-handed  spiral),  thin-walled,  with 
an  elevated  spire  and  a  broad,  patulous 
(expanded)  aperture.  Fully  mature 
individuals  are  about  14  to  19  mm  (Vi  to 
%  inch)  long.  7  to  9  mm  (V«  to  Vi  inch) 
in  diameter,  with  3V4  to  3%  wtiorit  in  a 
drawn  out  spire.  Its  eyes  are  borne  at 
the  ends  of  long  peduncles  (stalks), 
while  the  tentacles  are  reduced  to  small 
protuberances  at  the  base  of  the  eye 
stalks  (Pilsbry  1948,  Clarke  1991). 

Specimens  of  the  Kanab  ambersnail 
were  first  collected  in  1909  by  James 
Ferrios  from:  "  The  Greens',  6  miles 
above  Kanab,  on  Kanab  Wash,  on  a  wet 
ledge  among  moss  and  cypripediums" 
(Ferriss  1910,  Pilsbry  1948).  These 
specimens  were  originally  placed  in  the 
species  Sucxinea  hawkJnsi  (Ferriss  1910, 
Chamberlin  and  Jones  1929).  Henry 
Pilsbry  (1948)  transferred  these 
specimens  to  the  genus  Oxyloma  and 
erected  the  subspecies  kanabensis  in 
the  species  hoydeni  for  them.  Qarke 
(1991)  notes  that  Pilsbry 's  decision  to 
accord  the  Kanab  ambersnail 
subspeciCc  status  was  preliminary,  and 
that,  as  Pilsbry  himself  noted,  its 
taxonomic  status  should  be  reevaluated. 
Clarke  (1991)  and  Wu  (Colorado 
Museum  of  Natural  History  Boulder, 
pers.  -:i,)inni,,  lyf9::'  s,iWkr'«.*  ;Kil  the 
Kanaii  amtiersnai;  mav  ,.ii'*>  rve  full 
species  status  For  ttu  ;-ii ","■(•»■  of  this 
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listing  action,  the  Service  will  recognize 
this  taxon  at  the  subspecies  level.  If  the 
Kanab  ambersnail  is  later  recognized  at 
species  level,  this  will  not  affect  its 
designation  as  endangered. 

The  Kanab  ambersnail  lives  in 
ry.arshes  watered  by  springs  and  seeps 
at  the  base  of  sandstone  or  limestone 
ciiffs.  It  is  absolutely  associated  with  a 
pprennially  wet  soil  surface  or  shallow 
standing  water.  The  snails  also  are 
frequently  seen  just  within  the  mouths 
of  vole  burrows.  None  are  found  in  drier 
areas,  such  as  under  logs  or  in  other 
microhabitats  commonly  frequented  by 
other  land  snails  (Clarke  1991.  and  E. 
Spamer.  Philadelphia  Academy  of 
Natural  Science,  pers.  comm..  1992). 

The  presence  of  cattail  [Typha 
domingensis],  or  at  least  the 
permanently  wet  ground  which  cattail 
indicates,  is  believed  to  be  a  critical 
component  of  the  species  habitat.  The 
Kanab  ambersnail  is  most  densely 
aggregated  under  fallen  cattail  stalks  at 
the  edges  of  thick  cattail  stands. 
Vegetative  cover  is  a  necessity  for  the 
snails  (Clarke  1991).  Wetland  grasses 
and  sedges,  if  not  overgrazed,  also  will 
provide  suitable  habitat  for  the  species 
(B.  Lunceford.  private  Individual,  pers. 
comm..  1991).  The  American  robin 
[Turdus  migratorius]  has  been  observed 
to  feed  on  the  Kanab  ambersnail  and 
may  be  the  snail's  principal  natural 
predator  (Clarke  1991). 

The  Kanab  ambersnail  is  known  from 
three  populations.  The  two  Utah 
populations  are  about  2  km  (1.3  miles) 
apart  on  privately  owned  lands  in  the 
Kanab  Creek  drainage.  Other  likely  sites 
in  this  area  were  searched  on  foot  by 
Blaine  Lunceford,  a  knowledgeable  local 
biologist  from  Kanab.  Utah,  and  during 
the  Service's  sponsored  status  survey 
effort  (Clarke  1991).  but  no  other  Kanab 
ambersnail  colonies  were  discovered  in 
Utah.  In  1991.  a  third  population  was 
discovered  in  Grand  Canyon  National 
Park.  Arizona,  approximately  91  km  (57 
miles)  from  the  Utah  populations. 

The  larger  Utah  Kanab  ambersnail 
population  is  located  in  Three  Lakes 
Canyon,  a  tributary  drainage  of  Kanab 
Creek,  about  10  km  (6  miles)  northwest 
of  the  town  of  Kanab.  Utah.  The  Kanab 
ambersnail  occurs  throughout  the 
marshes  and  wet  meadows  which 
surround  the  "Three  Lakes"  ponds,  an 
area  about  1.3  km  (0.8  miles)  long  and  up 
to  90  m  (100  yards)  wide.  This 
population  was  estimated  to  have  as 
many  as  100.000  individuals  in  June 
1990.  Soon  thereafter,  a  significant 
portion  of  this  habitat  was  destroyed  by 
earth-moving  equipment  (Clarke  1991, 
U.S.  Fish  and  Wilolife  Service  1991).  In 
February  1991,  the  landowners  were 
alerted  by  a  Service  representative  to 


the  presence  of  this  imperiled  snail  on 
their  property.  At  that  time,  the  o%vners 
indicated  a  willingness  to  conserve  the 
Kanab  ambersnail. 

During  early  December  1991,  a 
flightless  flock  of  ten  domestic  gray  lag 
geese  and  a  domestic  mallard  duck  were 
released  on  Three  Lakes,  within  one  of 
the  habitat  areas  of  the  Kanab 
ambersnail,  further  jeopardizing  the 
species  population.  Most  of  these  birds 
were  captured  by  employees  of  the 
Service  and  the  Utah  Division  of 
Wildlife  Resources,  and  released  into 
suitable  waterfowl  habitat  not  harboring 
populations  of  the  Kanab  ambersnail.  It 
is  not  known,  at  this  time,  if  any  harm 
was  inflicted  on  the  Kanab  ambersnail 
population. 

The  smaller,  nearly  extirpated.  Utah 
population  occurs  in  a  marsh,  watered 
by  a  seep,  at  the  foot  of  a  cliff  in  Kanab 
Creek  Canyon.  The  Kanab  ambersnail 
was  once  common  at  this  site.  Though 
once  larger,  this  habitat  was  discovered 
to  have  been  reduced  to  a  long  narrow 
marsh  measuring  about  46  m  (150  feet) 
long  and  15  cm  (6  inches)  wide  in  1990. 
The  marsh  was  partially  dewatered  by  a 
ditch  and  drainpipe  installed  by  the 
landowner  to  provide  water  for 
domestic  livestock  that  graze  in  a  field 
between  the  marsh  and  Kanab  Creek. 
An  intensive  search  of  this  habitat  in 

1990  revealed  only  three  live  snails 
(Clarke  1991).  No  live  Kanab  ambersnail 
individuals  were  observed  at  this  site  in 

1991  (J.  England,  U.S.  Fish  and  Wildlife 
Service,  pers.  comm.,  1991). 

The  Arizona  population  was 
discovered  by  Earle  Spamer  as  a 
consequence  of  a  National  Park  Service 
sponsored  inventory  of  the  invertebrate 
fauna  in  Grand  Canyon  National  Park 
(Spamer  and  Bogan  1992a.  1992b).  This 
population  occurs  in  wetland  habitat  fed 
by  springs  cascading  down  the  cliffs  of 
the  canyon  wall  within  the  gorge  of  the 
Grand  Canyon.  The  wetland  where  this 
population  resides  is  approximately  100 
m  (109  yards)  long  and  10  to  30  m  (11  to 
33  yards)  wide  found  parallel  to  the 
Colorado  River.  Previous  to  1991. 
gastropod  surveys  of  the  Grand  Canyon 
had  failed  to  identify  any  populations  of 
the  Kanab  ambersnail  (Pilsbry  and 
Ferris  1911,  Daniels  1911,  Cockerell  1927. 
Henderson  1914,  and  Spamer  and  Bogan 
1992a,  1992b),  and  in  fact,  the  Genus 
Oxyloma  was  unknown  to  the  State  of 
Arizona  except  in  the  fossil  fauna 
(Bequaert  and  Miller  1973,  Spamer  and 
Bogan  1992a.  1992b). 

Federal  action  on  this  species  began 
on  May  22, 1984,  when  the  Service 
published  a  notice  of  review  of 
invertebrate  wildlife  for  listing  as 
endangered  or  threatened  species, 
which  included  the  Kanab  ambersnail  as 


a  category'  2  species  (49  FR  21664) 
Categor\-  2  comprises  species  for  which 
the  Service  has  mformation  indicating 
the  appropriateness  of  a  proposal  to  list 
the  species  as  endangered  or  threatened, 
but  for  which  more  substantial  data  are 
needed  on  biological  vulnerability  and 
threats.  On  January  6.  1989,  the  Service 
published  an  updated  notice  of  review 
of  animals  for  listing  as  endangered  or 
threatened  which  maintained  the  Kanab 
ambersnail  as  a  category'  2  species  (54 
FR  554). 

In  1990,  the  Service  commissioned  a 
status  survey  of  candidate  Utah  snails. 
including  the  Kanab  ambersnail.  The 
final  report  was  completed  in  April  1991 
and  concluded  that  the  Kanab 
ambersnail  was  in  immment  danger  of 
extinction  and  that  immediate  action 
should  be  taken  to  save  it  (Clarke  1991). 
The  Service  considered  the  information 
developed  in  the  1991  report  sufficient  to 
elevate  the  Kanab  ambersnail  from  a 
categor>'  2  to  a  categor>- 1  species.  The 
recent  precipitous  decline  of  the  snail, 
combined  with  the  species'  extreme 
vulnerability  to  further  habitat 
modification  or  other  catastrophic 
occurrences,  prompted  the  Service  to 
emergency  list  the  Kanab  ambersnail  as 
endangered  on  August  8,  1991  (56  FT^ 
37668).  This  emergency  protection 
expired  on  April  3. 1992.  The  Service 
published  a  proposed  rule  to  extend 
permanent  designation  of  this  species  as 
endangered  on  November  15. 1991  (56 
FR  58020).  That  proposed  rule 
constituted  the  Service's  final  petition 
finding  for  this  species. 

Summar>'  of  Comments  and 
Recommendations 

In  the  November  15,  1991.  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
Agencies,  County  Governments,  Federal 
Agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  Newspaper 
notices  concerning  this  proposed  action 
were  published  in  the  Salt  Lake  Tribune, 
the  Deseret  News,  and  the  Southern 
Utah  News  during  the  period  December 
3  to  Decembers,  1991. 

During  the  comment  period  between 
November  15. 1991.  and  January  14. 
1992.  two  written  comments  were 
received.  One  supported  the  listing 
proposal  and  provided  additional 
information  concerning  threats  to  the 
species.  One  acknowledged  the 
proposal,  but  neither  supported  nor 
opposed  listing. 
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Two  oral  comments  were  received. 

One  supported  listing.  The  other  was 
received  at  a  meeting  held  at  the  request 
of  the  Five  County  Association  of 

Governments  (southwestern  Utah). 
Representatives  of  the  Service  met  with 
representatives  of  Kane  County  to 
explain  the  Service's  rationale  for 
proposing  the  species  and  to  receive  the 
County's  comments.  The  County 
Commissioners  were  concerned  that  the 
listing  of  the  Kanab  ambersnail  had 
prevented  a  private  landowner  from 
developing  his  property  and  that  the 
Service  should  compensate  him  for  the 
loss  of  his  property  rights.  The  Service 
recognizes  that  potential  restrictions  m 
land  use  to  protect  the  Kanab 
ambersnail  could  limit  the  future 
development  plans  of  the  private 
landowner  and  is  working  through  a 
third  party.  The  Nature  Conservancy,  to 
acquire  the  necessarv'  interest  in  the 
habitat  of  the  Kanab  ambersnail  to 
ensure  its  continued  protection  while 
providing  the  landowner  fair  and 
reasonable  compensation. 

Information  regarding  the  Arizona 
population  was  not  received  until  after 
the  proposed  rule  was  published,  thus, 
the  Service  was  not  able  to  solicit  pubHc 
comments  regarding  that  population. 
The  fact  that  the  emergency  listing 
expired  on  April  3, 1992.  made  it 
impossible  to  publish  the  new 
information  and  extend  the  public 
comment  period.  The  status  of  the 
Kanab  ambersnail  is  so  precarious  that 
to  delay  the  final  listing  could  have 
serious  consequences  on  the  continued 
existence  of  the  species.  The  new 
population  in  Arizona  is  very  small  and 
located  on  National  Park  Service  lands. 
Its  discovery  does  not  change  the  fact 
that  the  species  is  in  danger  of 
extinction  throughout  its  range. 

Effective  Date 

The  Service  finds  for  good  cause 
under  the  Administrative  Procedure  Act 
(5  U.SC.  553(dl(3))  that  the  effective 
date  for  this  rule  is  the  date  of 
publication  m  the  Federal  Register.  This 
finding  is  based  upon  the  fact  that  this 
rule  continues  the  same  protective 
measures  of  the  emergency  rule  of 
August  8,  1991  (56  FR  37668)  for  the 
Kanab  ambersnail. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  determines  that 
the  Kanab  ambersnail  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  Section  4(a){l]  of 
the  Act  (16  U.S.C.  1531  et  seq.]  and 
regulations  (50  CFR  part  424) 


promulgated  to  implement  the  iistmg 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
m  Section  4(a)(1).  These  factors  and 
their  application  to  the  Kanab 
ambersnail  [Oxyloma  haydeni  ssp. 
kanabensis  Pilsbry)  are  as  follows: 

.4.  The  Present  or  Threatened 
Destructjon,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

As  noted  previously,  the  Kanab 
ambersnail  is  absolutely  associated  with 
a  perennially  wet  soil  surface  or  shallow 
standing  water  at  the  three  locations 
described  earlier.  This  habitat  type  is 
rare  in  extreme  south-central  Utah,  and 
similar  spring  habitat  inventoried  for 
snails  in  the  Grand  Canyon  revealed  no 
populations  of  the  Kanab  ambersnail 
except  at  one  small  unique  site. 

The  smaller  Utah  population  in  Kanab 
Creek  Canyon  was  seriously  reduced  in 
numbers  and  extent  by  the  recent 
dewatenng  of  its  limited  habitat  to 
provide  water  for  livestock.  This  activity 
nearly  extirpated  this  population,  with 
only  three  individuals  found  during  an 
extensive  search  of  its  habitat  in  1990 
(Clarke  1991). 

The  larger  Utah  population  in  Three 
Lakes  Canyon  was  estimated  to  number 
100.000  snails  in  )une  1990.  Early  in  1991, 
the  open  marshy  area  above  the 
uppermost  of  the  three  lakes  was  graded 
in  an  attempt  to  smooth  its  contours  to 
improve  its  aesthetic  appeal  for  future 
development  pun^oses  (Clarke  1991). 
The  private  landowner  had  seriously 
contemplated  draining  the  largest  pond, 
which  could  devastate  the  snail 
population,  but  appears  to  have 
abandoned  the  idea  for  the  time  being. 
The  private  landowner  also  has  plans 
for  building  a  retirement  home  and/or 
developing  a  recreational  vehicle  park 
and  campground  in  the  Three  Lakes 
area,  which  could  result  m  further 
habitat  alteration  or  destruction  (U.S. 
Fish  and  Wildlife  Service  1991). 

Historically,  the  snail's  Utah  habitat 
was  used  for  grazing  purposes,  which 
could  have  impacted  the  snails  in  the 
past  and  may  have  been  a  factor  in  the 
species'  current  limited  distribution.  A 
low  level  of  grazing  continues  in  the 
species'  known  habitat.  Hea\7  grazing 
removes  the  dense  protective  vegetative 
cover  which  shields  the  species  from  its 
avian  predators  !B,  Lunceford,  pers. 
comm.,  1991}. 

The  total  area  harboring  Kanab 
ambersnail  populatioris  is  extremely 
small  with  a  total  estimated  area  of  less 
than  40-5  ha  (100  acres),  l-ocalized 
natural  or  man-caused  catastrophic 
occurrences  have  the  potential  to 


destroy  any  one  of  the  species'  three 
habitat  areas  and  its  narrowly  endemic 
populations. 

B.  OveruUlization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Overutilization  is  not  known  to  be  a 
threat.  However,  the  Kanab  ambersnail 
may  be  vulnerable  to  collecting  either 
for  scientific  or  private  shell  collections. 
Due  to  its  size,  the  smaller  Utah 
population  is  exceptionally  vulnerable 
to  extinction  from  collection.  The 
Arizona  population  occurs  in  an  area 
that  receives  significant  intense  visitor 
usage  and  may  be  vulnerable  to 
trampling  or  incidental  molestation  from 
visitors  to  its  hmited  habitat  (L  Stevens, 
National  Park  Service,  pers.  comm., 
1992). 

C  Disease  or  Predation 

Disease  and  predation  are  not 
believed  to  be  major  problems  affecting 
the  continued  survival  of  the  Kanab 
ambersnail.  The  snail  is  preyed  upon  by 
the  American  robin  [Turdus 
migraton'us],  but  this  is  a  natural 
condition  (Clarke  1991).  At  present, 
predation  is  not  thought  to  be  significant 
to  the  species,  provided  crucial 
environmental  factors  that  reduce  the 
degree  of  predation  are  not  significantly 
altered,  such  as  loss  of  vegetative  cover. 

During  early  December  1991,  a 
flightless  flock  of  ten  domestic  gray  lag 
geese  and  a  domestic  mallard  duck  were 
released  on  Three  Lakes  within  one  of 
the  habitat  areas  of  the  Kanab 
ambersnail,  further  jeopardizing  the 
species'  population.  These  birds  were 
captured  by  employees  of  the  Service 
and  the  Utah  Division  of  Wildlife 
Resources,  within  a  veek  of  the  initial 
release,  and  relocated  to  other  suitable 
waterflow  habitat  not  harboring 
populations  of  the  Kanab  ambersnail.  It 
is  not  known,  at  this  time,  if  any  harm 
was  inflicted  on  the  Kanab  ambersnail 
population. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

No  Federal  or  State  laws  or 
regulations  mandate  protection  of  the 
Kanab  ambersnail  or  its  habitat  in  Utah. 
The  knowm  populations  occur  on  private 
lands  managed  primarily  for  commercial 
or  agricultural  uses.  The  Arizona 
population  occurs  within  the  Grand 
Canyon  National  Park  and  could  receive 
significant  protection  from  the  National 
Park  Service  through  existing  authorities 
protecting  the  natural  values  of  the  Park. 
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E.  Other  NattiraJ  or  Manmade  Factors 
A  ffecting  its  Continued  Existence 

AH  known  individuals  of  the  Kanab 
ambersnail  are  found  ia  two  «rall 
popuiations  with  very  small  total  areas 
in  Three  Lakes  Canyon  and  Kanab 
Creek  Canyon  in  Utah  {Clarke  1991)  and 
one  tv-ithifl  th«  Grand  Canyon  in 
Arirnna  fSr>*imf"-  h'-'I  r!<>aan  1992a. 
199:S]  Thesp  ex'-":T>  v  localized 
populations  tt.sv  ^v  vulnerable  to 
natural  di asters  sjr.h  as  extreme 
droaght  flood,  f-se.  or  disease.  It  also 
can  be  jpopardized  Oy  faaman  activities 
such  as  periodic  bum-ns!  to  improve  the 
area  tnr  cHffie  erazin^  or  other  economic 
act.    v   or  poisoning  of  the  pondf  »o 
{hai  opsirsbie  sport  fish  might  thrive 
(CUfKe  1991 )  The  Kanab  Creek  Canyon 
pop -id  lion  may  be  nearly  extirpated, 
but  is  potentially  important  as  a  source 
of  genetic  diversity  (Clarke  1991). 

The  Service  carefully  assessed  the 
best  scientific  and  commercial 
infonnation  available  regarding  the  past, 
present  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Kanab 
ambersnaii  as  an  endangered  species.  It 
is  restricted  to  three  known  populations, 
one  of  w^hich  may  be  extirpated.  Habitat 
loss  and  degradation  have  already 
drastically  reduced  population  levels  at 
the  Kanab  Creek  Canyon  site  and  may 
have  signtficantly  reduced  population 
numbers  at  die  TTiree  Lakes  Canyon 
site,  naoned  development  in  the  Three 
Lakes  Canyon  site  could  result  in  further 
habitat  loss  and  degradation.  The  Grand 
Canyon  popoiation  is  very  restricted 
and  highly  accessible  and  is  receiving 
intense  recreational  usage  from  visitors. 
Without  the  protection  of  the  Act,  the 
Kanab  ambersnaii  is  highly  susceptible 
to  additional  habitat  aad  population 
losses.  Elndangered  status,  which  means 
that  the  snail  is  in  danger  of  extinction 
throughout  a  significant  portion  of  its 
range,  is  a  more  accurate  assessment  of 
the  species'  status  than  threatened 
status. 

Cntical  Habitat  ' 

Section  4(a)(3)  of  the  Act  requires,  to 
the  maximum  extent  prudent  and 
determinable,  that  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that  it 
is  not  prudent  to  determine  critical 
habitat  for  the  Arizona  and  smaller  Utah 
populations  at  this  brae.  As  discussed 
under  Factor  B  in  the  "Summary  of 
Factors  Affecting  the  Species,"  the 
smaller  Utah  population  is  extremely 
vulnerable  to  the  threat  posed  by 
possible  overcnllection  for  this 


population.  The  rulemakine  identifies 
the  smaller  population's  h^s  -h'  ^s  Uf-mg 
adjacent  to  sandstone  cliffs  \^  K  h  >tH 
Creek  Canyon.  If  the  general  <*'«  h  vn  as 
cleariy  delineated  in  a  critical  habitat 
map,  it  woald  be  a  simple  matter  to 
locate  the  smaller  population  by  walking 
along  the  foot  of  the  diffs.  It  would  take 
only  one  instance  of  collection  to 
completely  eliminate  the  smaller 
population,  which  contained  three  live 
individuals  in  1990.  If  the  smaller 
population  is  genetically  different  from 
the  larger  population,  this  wonld  be  a 
significant  loss  to  the  subspecies'  gene 
pool. 

The  species'  Arizona  population  is  on 
Federal  lands  withm  the  Grand  Canyon 
managed  by  the  National  Park  Service. 
The  publication  of  its  precise  location 
may  increase  the  threat  of  habitat 
destruction  and  possible  incidental 
molestation  of  individuals  through 
increased  visitation  by  curious  visitors 
to  the  Grand  Canyon  (See  Factor  B  in 
the  "Summary  of  Factors  Affecting  the 
Species  ").  The  National  Park  Service  is 
aware  of  the  species  and  its  location 
within  the  Grand  Canyon  and  is 
mandated  to  protect  the  species  through 
the  Act  and  other  laws  and  regulations 
affecting  the  natural  resources  of 
national  parks. 

The  Service  made  a  proposal  to 
designate  critical  habitat  for  the  species' 
larger  Utah  population  in  the  proposed 
rule  (56  FR  58020).  The  Service  finds  that 
the  designation  of  critical  halntat  for 
that  larger  Utah  population  is  not 
presently  determinable.  Section  4(bK2) 
of  the  Act  reqoires  the  Service  to 
consider  economic  and  other  impacts  of 
designating  a  particular  area  as  critical 
habitat.  Because  of  all  the  work  that  had 
to  be  accomplished  in  the  short 
timeframe  (240  days)  between  the 
emergency  rule  and  the  due  date  for 
publishing  this  final  rule,  there  has  not 
been  time  to  accumulate  the  necessary 
information  for  determining  the 
economic  impacts  of  designating  the 
species'  critical  habitat.  The  Service  has 
deemed  it  prudent  for  the  conservation 
and  protection  of  the  Kanab  ambersnaii 
to  proceed  with  the  final  rule, 
designating  the  species  as  endangered 
without  critical  habitat  so  that  the 
protection  of  the  Act  will  not  lapse 
while  the  necessary  economic  analysis 
is  being  accomplished  for  the  species' 
proposed  critical  habitat,  as  authorized 
under  16  U.S.C.  §  1533(b)(6)(c)  and  50 
CFR  §  424.12(a). 

The  Act  requires  that  a  final  critical 
habitat  determination  must  be  made 
within  2  years  of  the  publication  date  for 
the  original  proposed  rule,  which  will  be 
November  15, 1993. 


Available  Conservation  Measures 

Conservd'ion  measures  provided  to 
species  hsted  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition. 
recovery  actions,  requireir.ents  for 
Federal  protection,  and  prohib:tior:s 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State 
and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States,  and 
requires  t.Sat  recover^'  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  Agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part  below 

Section  7f  a)  of  the  Act,  as  amended, 
requires  Federal  Agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  bemg 
designated.  Regulations  implementing 
this  intpraeency  cooperation  prnvisicm 
of  the  Act  are  codified  at  50  CFR  pari 
402.  Section  7(a)(2)  requires  Federal 
Agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat- 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  Agency  must  enter 
into  formal  consultation  with  the 
Service. 

The  two  known  Utah  populations  of 
the  Kanab  ambersnaQ  are  on  private 
lands.  The  Federal  Government  may 
have  programs  or  regulatory  authority 
capable  of  influencing  privately 
undertaken  activities  in  the  habitat  of 
the  Kanab  ambersnaii.  Private  activities 
involving  dredge  and  fill  of  wetlands 
will  be  required  to  have  a  section  404 
permit  issued  by  the  Corps  of  Fjigineers 
under  the  authority  of  the  Clean  Water 
Act.  In  addition,  the  landowners  may 
avail  themselves  of  technical  assistance 
offered  by  the  Soil  Conservation  Service 
for  onfarm  soil  and  water  conservation 
programs  which  may  affect  the  snail. 

The  Arizona  population  occurs  on 
Federal  land  within  Grand  Canyon 
National  Park  under  the  jurisdiction  of 
the  National  Park  Service.  The  National 
Park  Service  will  be  responsible  for 
ensuring  that  Federal  land  uses  and 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  the  Kanab 
ambersnaii. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  ana 
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exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue. 
hunt,  shoot,  wound,  kill,  trap,  or  coIIpc:. 
or  to  attempt  any  of  these],  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  a  commercial  activity  or 
sell  or  offer  for  sale  in  interstate  or 
foreign  commerce  any  listed  species.  l! 
also  IS  illegal  to  possess,  sell,  deliver 
carr\',  transport,  or  ship  any  such 
wildlife  that  is  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conser\'ation 
agencies 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  und«'r 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFTl  1~22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  sun.-iva!  of  the  species, 
,'ind/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities. 
Requests  for  copies  of  the  regulations  on 
animals  and  inquiries  regarding  them 
may  b*'  addressed  to  the  Office  of 
Managem.ent  Authority,  U.S.  Fish  and 
Wildlife  Service,  room  432,  4401  North 
Fairfax  Drive.  Arlington.  Virginia  22203 
(telephone  703/358-2093.  FTS  921-2093). 

National  Environmental  Policy  .A.ct 

The  Service  determ.ines  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  PoUcy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  Section 
4(a)  of  the  Art  of  1973.  as  amended.  A 


notice  outlining  the  Service's  reasons  for 
this  determination  was  published  in  the 
Federal  Register  on  October  25. 1983  (48 
FTi  492441, 
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PART  1  7. -...-„i  AMENDED! 

Accordingly,  part  17.  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1381-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat  3500,  unless  otherwise  noted. 

2.  Amend  S  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
"SNAILS,"  to  the  List  of  Endangered  and 
Threatened  Wildlife: 


517.11 
wildlife 

*  • 


rndan<jer«J  and  x'v-^a'.f^^d 


Status 


WhenHsted 


Critical 
tMtxtat 


Special 
rules 


Ambersnail,  Ka.aat5...,.- Oxyloma  ^yoeni USA  (AZ,  1/0- 


NA.. 


431.459 


NA 


Hfk 


Dated:  March  23, 1992. 
Richard  N.  Smith, 

Director.  Fish  and  Wildlife  Service. 
[PR  Doc.  92-8955  Filed  4-16-92:  8:45  am] 
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action:  Emergency  interim  rule;  request 
for  comments. 

summary:  The  Secretary  of  Commerce 
(SecretaiyJ  issue*  an  emergency  interim 
rule  that  would  prevent  preemption  of 
processing  opportunjties  for  shorcBide 
processing  plants  and  harvesting 
opportunities  for  whiting  catcher  vessels 
by  !:-r,:':nr  •>-•  .:^ount  of  the  1992 
Pac;fic  whitn^fi  iiarvest  guideline  that 
can  be  process^  at  sea  m  the  5-200 
tr.iie  CKCiusivi?  ?<:n".nT,i~  zone  (EEIZ). 
Th.s  r'jie  DrTiv<;p>  v-ss»':s  delivering  to 
shoreside  processors  with  priority 
access  to  the  harvest  of  whiting  and 
includes  a  mechanism,  to  redistribute 
whiting  that  will  be  unused  by  shoreside 
processing  to  at-se«  processors.  This 
action  is  necessary  to  promote  the  goaU 
and  objectives  of  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  by  preserving  some  of  the 
harvesting  opportunities  for  operators  of 
catcher  vessels  that  do  not  process,  by 
preventing  preemption  of  shoreside 
processirig  operations  by  at-sea 
processors,  and  by  promoting  the 
development  of  shoreside  processing 
opportunities  in  coesta!  communities 
while  continuing  to  allow  participation 
by  the  at-sea  processing  fleet. 
DATES;  This  emergency  interim  rule  is 
effective  froro  0001  hours  (local  time) 
April  15.  1992.  untU  2400  hours  (local 
time)  July  18. 1992.  and  may  be  extended 
for  an  adQiOoaai  90  days.  Comments  are 
invited  until  May  15.  199Z 
ADDRESSES:  Comments  may  be  mailed 
■ ;  F     i-d  A..  Schmitten.  Director. 
Ni.  -"v, .  ,■  Region,  National  Marine 
Fis;.c;r.es  ^rvice.  7600  Sand  Point  Way 
NE..  BIN  C1570O.  Seattle.  WA  98115- 
0070;  or  E.  Charles  Fullerton.  Director. 
Southwest  Region.  National  Marine 
Fisher-PS  =^  --.  ice,  501  West  Ocean  Blvd, 
suite  420t,  U.^  Beach  CA  90802-4213. 
Information  relevant  to  this  proposed 
rule  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  office  of  the 
NMFS  Northwest  Regional  Director. 
Copies  of  the  Environmental 
Assessment  can  be  obtained  from  the 
Pacific  Fishery  Management  Council. 
2000  SW.  First  Avenue,  suite  420, 

FOR  FURTHER  INFORMATION  CONTACT: 
V,  ;:;.am  L.  Robinson  at  206-526-6140.  or 
R  >drev  R  M'Jnnis  at  310-980-4040. 

SUPOCEMENTARY  INFORMAT  ON 

Sfcrfitarial  Action 

This  emergency  interim  rule  will  limit 
initially  the  amount  of  the  1992  Pacific 
whiting  (whiting)  harvest  guideline  of 
208.800.  metric  tons  (mt)  that  can  be 
processed  at  sea  in  the  EEZ  to  98.800  mt. 


Of  the  remaining  harvest  guideline. 
80.000  mt  is  available  for  processinjj 
onshore  and  the  remaining  30,000  mt  is 
resen,'ed  to  be  made  available  for  either 
shoreside  or  at-sea  processing,  except 
that  some  or  all  of  the  30,000  mt  reserve 
first  would  be  available,  if  needed,  to 
meet  shoreside  processing  needs  for  the 
remainder  of  the  year  Any  part  of  the 
80,000  mt  that  is  determined  not  to  be 
needed  for  shoreside  processing  may  be 
made  available  for  at-sea  processing. 
The  N'MFS.  Northwest  Regional  Director 
(Regional  Director),  will  monitor  the 
progress  of  the  Pacific  whiting  fishery 
during  the  year,  and  NMFS  will 
announce  in  the  Federal  Register  any 
release  of  the  reserve  or 
reapportionment  of  the  initial  allocation 
not  needed  by  shoreside  processors.  If 
the  effectiveness  of  this  emergency  rule 
is  extended  for  an  additional  90  days 
and  shoreside  processors  have  not 
processed  at  least  48,000  mt  (80%  of  their 
initial  allocation)  by  September  1.  the 
entire  30X)00-mt  reserve  will  be  made 
available  as  soon  as  possible  for  at-sea 
processing.  If  shoreside  processors  have 
processed  more  than  48.000  mt  by 
September  1,  the  reserve  will  not  be 
released  to  at-sea  processing  unless 
supporied  by  a  reassessment  of 
shoreside  processing  needs  on  October 
1.  On  October  1. 1992  (assuming  the 
effectiveness  of  this  rule  is  extended  for 
an  additional  90  days),  the  Regional 
Director,  after  consultation  with  the 
Pacific  Fishery  Management  Council 
(Council)  at  its  September  1992  meeting, 
will  determine  the  amount  of  the 
remaining  shoreside  allocation  and/or 
reserve  that  will  be  delivered  to 
shoreside  processors  during  the 
remainder  of  the  year,  and  make 
available  any  excess  to  at-sea 
processors. 

This  action  differs  in  two  respects 
from  the  recommendation  of  the 
Council,  adopted  at  its  March  9-13. 1992 
meeting  in  Seattle.  Washington.  First, 
this  rule  does  not  include  the  Council's 
recommendation  that  no  more  than  50 
percent  of  any  allocation  may  be  taken 
prior  to  June  1.  The  Council's 
recommendation,  in  part,  was  intended 
to  move  part  of  the  whiting  catch  to  later 
in  the  year  when  the  whiting  stock  will 
be  well  into  its  northern  migration,  thus 
shifting  more  of  the  harvest  to  the 
northerly  areas.  The  most  immediate 
benefit  of  this  recommenxiation  would 
have  been  to  reduce  the  harvest  of 
whiting,  and  thus  reduce  the  bycatch  of 
depressed  salmon  stocks  in  the  southern 
Oregon  and  northern  California  areas. 
The  Council  also  anticipated  that 
conservation  benefits  to  whiting  and 
long-term  increases  in  >neld  would  result 
from  spreading  the  harvest  over  a  longer 


season  (i.e  .  avoiding  a  pulse  fisherv  ). 
The  Council's  recommendation  is  not 
being  implemented  by  the  Secretary 
because 

(1)  This  part  of  the  Council's 
recommend  a  Hon  had  not  bepn  analyzed 
prior  to  the  Council  meeting,  nor  did  (he 
public  have  an  opportunity  to  comment 
on  it; 

(2)  The  Secretary  has  airpad> 
promulgated  an  April  15  season  opening 
and  is  processing  an  emergency 
regulation  to  impose  vanrius  restrictions 
on  the  whiting  fishery  for  the  explicit 
purpose  of  reducing  salmon,  and  to 
some  extent  rockfish,  bycatch  m  the 
southern  fishing  areas; 

(3)  Long-term  increases  in  yield  are 
not  likely  to  occur  because  of  the  short 
duration  (m.aximum  of  180  daysl  of  this 
emergency  action;  and 

(4)  The  Councils  record  did  not 
clearly  establish  that  the  proposed  limit 
would  contribute  to  the  conservation  of 
whiting. 

The  Secretary'  also  has  modified  the 
Council's  recommendation  by  pro\iding 
for  an  earlier  release  of  the  reserve  to 
at-sea  processors  if  deiivcnes  of  whiting 
to  shoreside  processors  do  not  reach 
48,000  mt  (60  percer.t  of  the  initial 
shoreside  allocation  of  80,000  mt)  by 
September  1.  This  action  is  intended  to 
ensure  full  utilization  of  the  whiting 
harvest  guideline  m  the  event  that  the 
Council's  expectations  for  shoreside 
processing  are  not  being  achieved.  It  is 
critical  that  fishennen  and  processors 
submit  any  ratch  information  required 
by  the  State  of  landing  at  the  earliest 
possible  dale  to  assure  inclusion  in  the 
estimate  of  shorebased  production. 

The  progression  of  this  fishery  will  be 
closely  monitored  b>  NMFS  and  if  it 
appears  that  the  harvest  guideline  may 
not  be  fully  utilized  when  the  Secretary 
consults  with  the  Counuii  regarding 
extension  of  this  90-day  emergency  rule 
for  an  additional  90  days,  the  Secretary 
may  consider  modifying  the  provisions 
for  reserve  release  and  reallocation  of 
unused  allocations  during  '.he  second  90- 
day  penod 

Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  EEZ  off  the  coasts  of 

Washington.  Oregoa  and  California  are 
managed  by  the  Secretary  according  to 
the  FMP  prepared  by  the  Council  under 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  The  FMP  is 
implemented  by  regulations  for  U.S. 
fishermen  at  50  CFR  part  663.  General 
regulations  applicable  to  U.S.  fishermen 
are  at  50  CFR  part  620.  The  FMP  has 
been  amended  five  times. 
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Pacific  whiting  is  the  largest 
gToundfish  resource  managed  by  the 
Council,  and  makes  up  over  50  percen! 
by  weight  of  the  potential  annual 
gro-jndfish  harvest  Pnor  to  1980,  this 
species  was  harvested  primarily  by 
foreign  fishing  vessels.  Foreign  directed 
fishmg  for  whiting  ended  in  1989  when 
nearly  all  the  available  whitmg  were 
allocated  to  U.S.  fishermen  under  joint 
venture  arrangements  with  foreign 
processors.  The  West  Coast  groundfish 
industry  and  coastal  communities 
viewed  this  growth  in  the  \menrdr. 
fishery'  as  a  major  boon  since  it 
generated  n-.illions  of  dollars  for  local 
economies.  However,  the  Council 
expected  that  this  ■"Americanization" 
would  occur  more  slowiy,  with  onshorp 
groundfish  processors  grHdually 
replacing  joint  ventures  when  the  snme 
fishing  vessels  that  delivered  to  foreign 
prncessors  began  delivering  to  shoreside 
processing  plants.  Iristead.  1991  brought 
great  changes  to  the  Pd.vJic  whiting 
fishery.  Alaska  pcibcK  fishenes  were 
greatly  restricted,  freeing  up  at-sea 
catcher/processor  and  motherships, 
which  m  pnor  years  had  fished  the 
entire  year  m  Alaska,  to  enter  the 
whiting  fishery  fcr  the  first  time.  The 
joint  ventures  were  eliminated  in  a 
single  year  with  most  of  the  increase  in 
domestic  production  coming  from  the  at- 
sea  processing  fleet  that  normally  fished 
in  Alaska,  rather  than  from  traditional 
fishing  vessels  that  deliver  to  shoreside 
processing  plants  or  in  whiting  joint 
ventures. 

The  at-sea  processing  fleet  (catcher/ 
processors  and  motherships)  is  capable 
of  harvesting  and/or  processing  large 
quantities  of  fish  in  a  relatively  short 
time.  Individually,  an  at-sea  processor 
can  process  as  much  as  200  to  600  mt 
per  day.  As  a  group,  the  fleet  could  take 
the  entire  whiting  quota  in  as  little  as  2 
months  or  less. 

Motherships  process  whiting 
delivered  at  sea  by  U.S.  catcher  vessels. 
Motherships  and  shoreside  processing 
plants  both  provide  markets  for  catcher 
vessels  displaced  from  the  joint  venture 
whiting  fishery  and  between  Alaska 
pollock  seasons. 

Although  shoreside  processors  had 
processed  only  about  8,000  mt  of  whiting 
in  1990.  industry  representatives  had 
expressed  their  intention  to 
substantially  increase  whiting 
production  m  1991  to  about  36,000  mt.  In 
response,  the  Council  was  concerned 
that  the  new  high-capacity  catcher/ 
processors,  with  no  previous  significant 
history  in  the  whiting  fishery  off 
V\  ashington.  Oregon,  and  California, 
would  displace  many  of  those  vessels 
that  harvested  whiting  in  the  past,  and 


would  preempt  exisb.ng  opportunities 
and  future  development  for  the 
shoreside  whitmg  processing  industry. 

.^s  a  result,  in  the  summer  of  1991  the 
Council  recommended,  and  the 
Secretary  approved  a  proposal  initially 
to  aliocHte  the  228.000  mt  whiting  quota: 
104,000  mt  to  catcher/processors:  88,000 
mt  to  catcher  vessels  that  do  not  process 
(which  includes  catcher  vessels  that 
delivered  vshiting  to  shoreside 
processing  plants  or  to  motherships); 
and  36.000  mt  reserved  for  either  group 
with  shoreside  processing  needs  having 
priority  access  (56  FR  43718,  September 
4. 1991).  The  1991  fishery  began  in  late 
March  and  by  Septem.ber  6, 1991,  when 
further  at-sea  processing  was  prohibited 
(.56  FR  46240,  September  11, 1991).  14 
cati.her,''processors  had  landed  117,000 
mt,  three  motherships  had  received 
about  78,000  mt,  and  about  14.000  mt 
was  thought  to  have  been  delivered  to 
onshore  processing  plants.  The  majority 
of  the  harvest  by  catcher/processors 
occurred  during  the  4-6  week  period 
from  early  April  until  late  May,  before 
the  vessels  left  for  the  Alaska  "B" 
pollock  season  which  opened  on  June  1. 
A  single  catcher/processor  continued  to 
operate  in  the  whiting  fishery  until  early 
August,  further  harvest  by  catcher/ 
processors  was  prohibited  on  August  29, 
1991  (56  FR  4:ri8,  September  4,  1991).  A 
single  molhership  continued  to  operate 
through  September  6  when  at-sea 
processtag  was  prohibited  (56  FR  46240. 
September  U.  1991)  At-sea  processing 
was  allowed  to  re.-^ume  by  motherships 
only  on  November  17, 1991  (56  FR  58321. 
November  19, 1991)  in  order  to  utihze 
7.000  mt  of  whiting  that  NMFS  had 
determined  was  surplus  to  the  needs  of 
onshore  processing  plants  for  the 
remainder  of  1991  At  the  time,  the 
shorebased  industry  projected  that  they 
would  process  26.000  mt  of  whiting  in 
1991.  Actual  shoreside  production  was 
about  20,500  mt  by  the  end  of  the  year 

The  shoreside  whiting  industry,  which 
has  produced  primarily  headed-and- 
gutted  product  in  the  past  has  grown 
slowly  over  the  past  several  years.  In 
the  past,  shoreside  processing  has  been 
constrained  by  prices,  markets,  seasonal 
availabihty,  and  texture  of  Pacific 
whiting  flesh.  Following  the  1991  season, 
shoreside  plant  operators  made 
significant  investments  to  expand  their 
operating  capacity,  and  to  develop  new, 
high  quality,  and  valuable  product 
forms,  especially  surimi,  and  develop 
markets.  In  addition,  significant 
improvements  have  been  made  in  the 
process  of  handling  whiting  prior  to 
processing  that  are  allowing  the 
shoreside  processing  industry  to 
overcome  previous  barriers  resulting 


from  rapid  deterioration  of  whiting  flesh 
after  capture. 

In  November,  1991,  NMFS  surveyed 
shoreside  processors  in  order  to 
determine  their  processing  intent  for 
1992.  Encouraged  by  the  Council's  desire 
to  foster  economic  development  and 
growth  in  coastal  communities  by 
establishing  priorities  for  shoreside 
processing.  12  shoreside  processors 
indicated  plans  to  purchase  and  process 
80,000  to  110.000  rat  of  whiting. 

One  of  the  Council's  goals  is  to 
maintain  stability  in  the  shore-based 
whiting  industry  by  providing  harvesting 
and  processing  opportunities  over  a  7  to 
8  month  seasoa  if  possible.  Such  a 
season  is  considered  necessary  to 
protect  existing  investments  by-assuring 
a  stable  supply  of  product  ov^t  a  long 
enough  time  for  processors  to  develop 
and  maintain  markets  for  whiting 
products. 

The  Council  also  views  the  growth 
and  development  of  the  shore-based 
whiting  industry  as  important  because 
other  major  Domestic  fisheries  that 
provide  product  to  shore-based 
processors  are  being  curtailed.  For 
example,  shoreside  processors,  which 
buy  most  of  the  West  Coast  commercial 
troll-caught  salmon,  are  facing 
unprecedented  cutbacks  due  to 
extremely  depressed  salmon  runs.  Some 
shoreside  processors  are  now  looking  to 
supplement  their  other  operations  by 
developing  new  products  and  marketing 
opportunities  for  whiting. 

The  Council  also  is  concerned  that 
preemption  of  harvesting  opportunities 
for  coastal  whiting  catcher  boats  will 
result  in  those  vessels  traitsferring 
fishing  effort  into  the  traditional 
groundfish  fisheries  for  rockfish. 
sablefish,  and  flatfish,  which  already  arc 
fully  utilized  and  heavily  restricted.  The 
increased  effort  from  former  joint 
venture  vessels  in  the  non-whiting 
groundfish  fishery  could  result  in 
shortened  seasons  and  more  restrictive 
trip  landing  and  frequency  limits  for  all 
groundfish  fishing  vessels,  could 
economically  disadvantage  many 
fishermen,  and  could  exacerbate  the 
current  problem  of  excessive  discards 
and  wastage  attributed  to  restrictive 
regulations.  To  the  extent  that  the 
Council  can  maintain  employntent  for 
the  traditional  joint  venture  catcher 
vessels  in  the  whiting  fishery,  or  divert 
effort  from  other  heavily  restricted 
groundfish  fisheries,  adverse  impacts  on 
the  other  groundfish  fisheries  will  be 
lessened. 

As  a  result  of  these  concerns,  the 
Council  recommended  at  its  November 
1991  meeting  a  regulatory  amendment 
that  would  allocate  the  1992  Pacific 
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whiting  harvest  guideline,  almost 
identical  to  this  emergency  interim  rule 
except  that  the  catcher/processors 
would  not  have  been  permitted  to 
harvest  whiting  (i.e..  catcher/processors 
could  only  act  as  motherships),  and  it 
did  not  include  the  same  September 
reserve  release  provision. 

On  January  17. 1992.  NMFS 
disapproved  the  Council's 
recommendation  because  the  Council's 
Environmental  Assessment/Regulatory 
Impact  Review  did  not  contain  sufficient 
analysis  or  documentation  of  national 
benefits  and  costs  to  justify  the 
proposed  action. 

NMFS  retiimed  the  proposal  to  the 
Council  and  recommended  that  the 
Council  either  reconsider  its 
recommendation  or  attempt  to  address 
some  of  NOAA's  criticisms  of  the 
proposal  and  the  supporting  analysis 
and  resubmit  a  modified  proposal.  Prior 
to  the  Council's  March  9-13. 1992 
meeting,  the  Council  and  NMFS  staff 
developed  additional  information  and 
analysis  within  a  cost/benefit 
framework  to  assist  the  Council  in 
drawing  economic  net  benefit 
conclusions  about  the  various  proposals 
under  consideration. 

At  its  March  1991  meeting,  the  Council 
addressed  both  of  NMFS's  major 
criticisms  by  restoring  participation  of 
the  catcher/processor  segment  in  the 
harvesting  of  the  whiting  resource,  and 
by  presenting  a  new  cost-benefit 
analysis  and  additional  socio-economic 
information.  The  new  cost/benefit 
analysis  demonstrated  that  the  total  net 
economic  gains  and  losses  to  the 
national  economy  from  the  various 
alternative  proposals  under 
consideration  all  fell  within  a  fairly 
narrow  range.  The  lack  of  large 
demonstrable  gains  or  losses  to  the 
national  economy  from  the  various 
alternatives  indicated  that  the  real 
impacts  of  the  proposals  are 
distributional  in  nature  and  that  other 
factors  such  as  social  benefits, 
community  employment  and 
development  benefits,  interactions  with 
other  fisheries,  relationship  to  regulatory 
programs  (such  as  limited  entry),  and 
consistency  with  the  goals  and 
objectives  of  the  FMP  are  important 
factors  in  determining  the  appropriate 
distribution  of  harvesting  and 
processing  opportimities  and  overall  net 
benefit  to  the  nation. 

The  Council's  recommendation  and 
the  action  taken  here  by  the  Secretary 
impose  an  initial  limit  on  the  amount  of 
Pacific  whiting  that  can  be  processed  at 
sea  of  98,800  mt.  This  imposes  costs  on  a 
segment  of  the  fleet  that  accounted  for 
the  processing  of  197,000  mt  of  whiting 
in  1991,  the  first  year  of  substantial 


participation  by  at-sea  catch/ 
processors.  In  1991,  catcher/processors 
caught  and  processed  117.000  mt  and 
motherships  received  deliveries  of  about 
80.000  mt.  Despite  the  initial  limit  of 
98.800  mt,  the  actual  amount  that  will  be 
processed  at  sea  during  1992  is 
unknown,  because  additional  amounts 
from  the  reserve  or  the  shoreside 
allocation  may  be  made  available  for  at- 
sea  processing  in  September  or  October. 
In  addition,  at-sea  processors  will  be 
able  to  compete  directly  for  any 
remaining  whiting  following  the 
expiration  of  this  emergency  rule  and 
any  extension  of  such.  The  Council's 
analysis  of  this  action  compared  to  an 
Olympic-style  fishery  with  no 
allocations,  and  based  on  actual 
participation  and  catch  rates  during  1991 
for  at-sea  catcher/processors  and 
motherships.  and  a  high  and  a  low 
estimate  of  shoreside  processing  rates 
for  1992,  indicated  that  this  action  could 
result  in  net  losses  of  about  $5  million 
for  catcher/processors  and  $4  million  for 
motherships.  Estimates  of  net  income 
gains  for  shoreside  processing  plants 
range  from  $3  million  to  $6  million  and 
for  catcher  vessels  a  net  gain  of  about  $2 
million.  In  total,  the  analysis  concludes 
that  the  alternative  recommended  by  the 
Council  "may  lead  to  upwards  of  $3-S4 
million  in  lost  economic  benefits  to  the 
Nation." 

Although  the  cost/benefit  analysis 
demonstrates  a  loss  in  net  economic 
benefits  to  the  Nation,  the  Council  took 
into  account  a  variety  of  social  and 
economic  factors  that  directly  affect  the 
economic  welfare  of  coastal 
communities  and  their  residents. 
Although  positive  net  economic  benefits 
to  the  Nation  are  important,  the  Council 
considered  that  a  greater  overall  net 
national  benefit  can  be  achieved  by 
allocating  the  resource  in  order  to 
preserve  harvesting  opportunities  for  the 
catcher  vessels  that  harvested  whiting 
in  the  past  and  to  foster  the 
development  of  shoreside  processing  of 
whiting  as  an  integral  part  of  the  social 
and  economic  infrastructure  of 
economically  depressed  coastal 
communities. 

The  Council  has  made  the 
preservation  of  harvesting  opportunities 
for  catcher  vessels  a  priority  for  several 
reasons.  First,  preserving  the 
opportunity  to  participate  in  the  whiting 
fishery  for  many  of  the  catcher  vessels 
that  previously  operated  in  this  fishery 
is  consistent  with  the  basic  philosophy 
behind  the  Council's  proposal  in 
amendment  6  to  the  FMP  to  implement  a 
hcense  limitation  limited  entry  program 
in  the  Pacific  groundfish  fishery, 
including  the  whiting  fishery.  Based  on 
historical  landings  during  the  1984-1988 


qualifying  window  for  limited  pntr, , 
only  catcher  vessels  initially  will  qualify 
for  a  permit  to  harv  est  groundfish, 
including  whiting.  Owners/operators  of 
catcher/processors,  which  only  fished 
experimentally  for  the  first  time  in  1990. 
with  1991  their  first  full  year  of 
participation,  will  not  qualify  for  initial 
permits.  Continued  participation  in  the 
whiting  fishery  by  catcher/processors 
beyond  the  expected  1994 
implementation  date  for  limited  entry, 
assuming  approval  of  amendment  6.  will 
depend  solely  on  whether  permits  are 
purchased  from  existing  catcher  vessels. 
Therefore,  the  Council's 
recommendation  is  intended  to  allow 
continuous  participation  by  catcher 
vessels  by  ensuring  that  catcher/ 
processors  do  not  preempt  them  during 
the  2  years  preceding  implementation  of 
the  limited  entry  program. 

Second,  the  Council  believes  that 
operators  of  catcher  vessels  previously 
dependent  on  a  combination  of  Alaskan 
fisheries  and  the  whiting  fishery  for  the 
majority  of  their  annual  income  will,  to 
some  degree,  be  displaced  into  the 
already  fully  utilized  groundfish  fishery 
for  non-whiting  groundfish  species  if 
catcher/processors  are  permitted  to 
preempt  their  participation  in  the 
whiting  fishery.  Management  systems 
for  non-whiting  groundfish  fisheries  are 
already  severely  strained  with  the 
implementation  of  more  and  more 
restrictive  landing  limits  during  the  last 
few  years.  The  Council's  limited  entry 
proposal,  as  well  as  its  current 
consideration  of  individual  quotas  for 
certain  sectors  of  the  groundfish  fishery 
are  intended,  in  part,  to  resolve  this 
issue.  In  the  interim,  however,  the 
Council  seeks  to  ensure  that  catcher/ 
processors,  which  are  new  entrants  to 
the  whiting  fishery,  do  not  force  the 
catcher  vessel  fieet  to  shift  to  non- 
whiting  groundfish  species  to  replace 
the  whiting  portion  of  their  annual 
income. 

The  Council's  recommendation 
provides  at  least  80.000  mt  of  the  1992 
whiting  harvest  guideline  for  shoreside 
processors  and  the  catcher  vessels  that 
deliver  to  them.  The  Council's 
recommendation  is  based  on  the 
premise  that  a  regional  distribution  of 
income  from  the  whitmg  fishery  that 
provides  substantial  benefits  to 
economically  depressed  coastal 
communities  represents  the  greatest 
social  and  economic  net  benefit  to  the 
Nation.  The  Council's  EA  describes 
coastal  communities  as  depressed  and 
in  some  cases  distressed  areas  with  few 
alternative  sources  of  revenue.  Severe 
declines  in  recreational  and  commericial 
salmon  fisheries  are  anticipated  in  the 
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immediate  future  which,  combined  with 
declines  in  shnmp,  Dunpencss  rrab  and 
certain  important  other  groundfjsh 
stocks,  are  expected  to  have  major 
adverse  economic  impacts  on  the  fishing 
component  of  the  coastal  community 
infrastructure.  Coastal  counties  in 
Oregon  and  Washington  rank  near  the 
lowest  of  ail  the  counties  in  each  State 
in  terms  of  per  capita  income   Although 
coastal  areas  continue  to  attract  tourist 
and  retirement  income,  they  have 
suffered  extensively  from  a  depressed 
timber  mduslry  and  reductions  in  the 
harvest  of  many  fish  stocks  m  response 
to  conservation  concerns  1  he  Council 
believes  that  shoreside  processing  of 
whiting  will  heip  diversify  the  regional 
fishing  and  processing  industry  within 
coastal  communities  aiding  them  to 
better  withstand  downturns  m  the 
harvest  of  other  fish  stocks  such  as 
Pacific  salmon  Significant  investment  in 
additional  whiting  processing  rapacity 
has  been  documented  by  the  Council. 
Most  of  this  investment  consists  of  the 
expansion  of  existmg  plant  capacity 
through  the  installation  of  ^vhitinp 
processing  capability 

The  Secretary  concurs  with  the 
Council's  recommendation  that  an 
emergency  exists  in  the  Pacific  whitint; 
fishei^.  In  the  absence  of  emergency 
action  by  the  Secretary,  an  Olympic- 
style  fishery  could  occur  with  the  high 
probability  that  the  mobile,  high- 
capacity,  at-sea  harvesting  and 
processing  fleet  could,  m  2  months  or 
less,  almost  totally  preempt  harvesting 
and  processing  opportunities  for  the 
shoreside  industry.  With  the  exception 
of  the  modifications  to  the  Council's 
recommendation  described  above,  the 
Secretary  is  implementing  the  Council's 
recommendation  under  Section  305(c)  of 
the  Magnuson  Act. 

For  the  purposes  of  this  emergency 
rule,  the  Secretary  includes  the 
following  definitions  of  shoreside  and 
at-sea  processing  to  facilitate 
implementation  and  enforcement  of  the 
management  scheme:  (1)  At-sea 
processing  means  processing  that  takes 
place  on  a  vessel  or  other  platform  that 
floats  and  is  capable  of  being  moved 
from  one  location  to  another,  whether 
shoreside  or  on  the  water;  (2)  shoreside 
processing  means  processing  that  takes 
place  in  a  facility  that  is  permanently 
fixed  to  land;  and  (3)  processing  or  to 
process  means  the  preparation  or 
packaging  of  Pacific  whiting  to  render  it 
suitable  for  human  consumption, 
industrial  uses  or  long-term  storage, 
including  but  not  limited  to  cooking, 
canning,  smoking,  salting,  drying, 
filleting,  freezing,  or  rendereing  into 
meal  or  oil,  but  does  not  mean  heading 


and  gutting  unless  additional 
pn  ;  .critior.  is  done  In  order  to  simphfy 
enforcement  of  and  compliance  with  this 
rule,  when  at-sea  processing  is 
prohibited,  vessels  in  the  fishery 
management  area  that  already  possess 
processed  whiting  may  not  take  and 
retain  or  receive  (except  as  cargo)  any 
additional  whiting. 

Any  whiting  harvested  from  0-200 
nautical  miles  offshore  and  any  whiting 
processed  within  the  jurisdiction  of  the 
United  States  will  be  counted  toward 
the  limits  imposed  by  this  rule. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (Assistant 
Administrator),  has  determined  that,  in 
order  to  be  effective,  this  rule  must  be 
implemented  before  or  concurrent  with 
the  start  of  the  whiting  season  on  April 
15.  The  action  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 
The  Assistant  Administrator  finds  that 
the  reasons  justifying  promulgation  of 
this  rule  on  an  emergency  basis  also 
make  it  impracticable  and  contrary  to 
the  public  interest  to  provide  prior 
notice  and  opportunity  for  comment  or 
to  delay  for  30  days  the  effective  date  of 
this  rule,  as  generally  required  by 
section  553  (b)  and  (d)  of  the 
Administrative  Procedure  Act.  The 
public  had  opportunities  to  comment  on 
the  substance  of  this  emergency  rule 
during  the  meeting  of  the  Council  and  its 
advisory  committees  in  March  1992. 
Furthermore,  the  public  participated  in 
the  September  and  November  1991 
Council  meetings  during  which  this  issue 
was  extensively  discussed.  The  public 
also  will  have  an  opportunity  to 
comment  on  the  emergency  measures 
during  the  30-day  comment  period 
provided  by  this  rule. 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(1)  of  that  order.  This  rule  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  regular  procedures  of  that 
Order. 

An  environmental  assessment  (EA) 
has  been  prepared  for  this  action  and 
the  Assistant  Administrator  concluded 
that  there  will  be  no  significant  impact 
on  the  human  environment.  A  copy  of 
the  EA  is  available  from  the  Regional 
Directors  (see  ADDRESSES 

This  emergency  ruit  di  ts  not  contain 
a  collection  of  information  for  purposes 
of  the  Paperwork  Reduction  Act. 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because,  as  an 
emergency  rule,  it  is  not  required  to  be 
promulgated  as  a  proposed  rule. 


This  emergency  rule  does  not  contain 
policies  with  known  federalism 
implications  sufficient  to  warrant 
preparation  of  the  federalism 
assessment  under  Executive  Order 
12612.  Washington.  Oregon,  and 
California  are  expected  to  implement 
state  regulations  compatible  with  the 
Federal  rule. 

The  NMFS  has  requestd  that  the 
States  of  Washington.  Oregon,  and 
California  concur  with  the  Council's 
finding  that  the  proposed  action  is 
consistent  with  the  States'  approved 
coastal  zone  management  rrpt-- nms. 

List  of  Subjects  in  50  CFR  Pan  663 

Administrative  practice  and 
procedure.  Fisheries.  Fishing.  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C  1601  et  seq. 

Dated:  April  13. 1992. 
Michael  F.  Tillman. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble.  50  CFR  part  663  is  amended 
as  follows. 


PART  663— f'AC'FiC  C 
GROUNDFtSH 


■AST 


1.  Ihe  autnority  citation  for  part  663     _ 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq 

2.  In  S  663.7,  new  paragraphs  (n)  and 
(o)  are  added  from  April  15. 1992.  until 
July  16, 1992  to  read  as  follows: 

§  $63.7    Protilbrtions. 
t         •         *         •         • 

(n)  Process  Pacific  whiting  in  the 
fishery  management  area  during  times 
or  in  areas  where  at-sea  processing  is 
prohibited. 

(o)  Take  and  retain,  or  receive  (except 
as  cargo).  Pacific  whiting  on  a  vessel  in 
the  fishery  management  area  that 
already  possesses  processed  Pacific 
whiting,  during  times  or  in  areas  where 
at-sea  processing  is  prohibited. 
«        •        ♦        *        • 

3.  In  %  663.23.  a  new  paragraph  (b)(5) 
is  added  from  April  15. 1992.  until  July 
16, 1992  to  read  as  follows: 

§  663.23    Catch  restrictions. 
.         .         .         •         • 

(h)  *   *   •  „         . 

(5)  Pacific  Whiting— 1992  Allocations. 

(i)  General.  For  purposes  of  this 

paragraph  (b)(5),  the  following  apply: 

(A)  At-sea  processing  means 

processing  that  takes  place  on  a  vessel 

or  other  platform  that  Hoats  and  is 

capable  of  being  moved  from  one 

location  to  another,  whether  shoreside 
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:-  or.  tne  wa:er.  If  at-sea  processing  is 
prohibited,  a  vessel  in  the  fishery 
management  area  that  already 
possesses  processed  Pacific  whiting 
may  not  take  and  retain,  or  receive 
(except  as  cargo).  Pacific  whiting. 

(B)  Processing  or  to  process  means  the 
preparation  or  packaging  of  Pacific 
whiting  to  render  it  suitable  for  human 
consumption,  industrial  uses  or  long- 
term  storage,  including  but  not  limited  to 
cooking,  canning,  smoking,  salting. 
drying,  filleting,  freezing,  or  rendering 
into  meal  or  oil,  but  does  not  mean 
heading  and  gutting  unless  additional 
preparation  is  done. 

(C)  Shoreside  or  onshore  processing 
means  processing  that  takes  place  in  a 
facility  that  is  fixed  permanently  to 
land. 

(D)  Estimates  of  the  amount  of  whiting 
processed  and  the  achievement  of  limits 
may  be  based  on  actual  amounts 
processed,  projections  of  amounts  that 
will  be  processed,  or  a  combination  of 
the  two.  and  are  in  round  weight  or 
round-weight  equivalents. 

(ii)  Allocations.  Initially,  no  more  than 
98.800  mt  of  the  1992  Pacific  whiting 
harvest  guideline  of  208.800  mt  is 
available  for  at-sea  processing;  80.000 
mt  is  available  for  shoreside  processing; 
and  the  remaining  30,000  mt  is  set  aside 
as  a  reserve.  Pacific  whiting  taken  and 
retained  shoreward  of  the  outer 
boundary  of  the  fishery  management 
area  or  processed  within  the  jurisdiction 
of  the  United  States  are  counted  toward 
the  harvest  guideline  and  allocations. 

(iii)  The  Reserve.  The  unharvested 
portion  of  the  reserve  is  available  for 
shoreside  processing  without  additional 
announcement  in  the  Federal  Register. 
The  reserve  may  be  made  available  to 
at-sea  processors  as  provided  in 
paragraphs  (b)(5)(v)  and  (vi)  of  this 
section.  If  at-sea  processors  exceed  their 


initial  limit  of  98,800  mt,  the  overage  will 
be  deducted  from  the  reserve. 

(iv)  Prohibition  Against  At-Sea 
Processing.  When  98,800  mt  of  the  1992 
Pacific  whiting  harvest  guideline  has 
been  processed  at-sea  and  until  any  or 
all  of  the  reserve  or  any  or  all  of  the 
initial  amount  available  for  shoreside 
processing  is  made  available  to  at-sea 
processors,  further  at-sea  processing  of 
Pacific  whiting  in  the  fishery 
management  area  will  be  prohibited  and 
further  taking  and  retaining,  or  receiving 
(except  as  cargo)  of  Pacific  whiting  by  a 
vessel  with  processed  whiting  on  board 
will  be  prohibited.  At-sea  processing 
also  will  be  prohibited  if  that  portion  of 
the  reserve  released  to  at-sea  processing 
is  exhausted  before  any 
reapportionment  is  made  under 
paragraph  (b)(5)(vi)  of  this  section. 

(v)  September  Assessment.  (A)  If  less 
than  48,000  mt  (60  percent  of  the  amount 
initially  available  for  shoreside 
processing)  is  processed  shoreside  by 
September  1.  the  30,000-mt  reserve  will 
be  made  available  for  at-sea  processing 
on  September  1  or  as  soon  as 
practicable  thereafter.  Shoreside 
processors  may  compete  for  the 
remaining  reserve  if  they  have  already 
processed  80,000  mt  after  the  reserve  is 
released  to  at-sea  processors. 

(B)  If  48.000  mt  or  more  is  processed 
shoreside  by  September  1.  the  reserve 
will  not  be  released  to  at-sea  processing 
before  October  1. 

(C)  For  the  September  assessment,  the 
Regional  Director  will  determine  the 
amount  of  Pacific  whiting  processed 
onshore  based  on  actual  amounts 
processed,  using  the  best  available 
information  from  state  catch  and 
landings  data.  Amounts  processed  at- 
sea  will  be  based  on  data  supplied  by 
NMFS-certified  observers. 


[\\]  Oclubpr  Reasse.?sment.  Any 
amount  of  the  harvest  guideline  that  the 
Regional  Director  determines  will  not  be 
needed  by  shoreside  processors  may  he 
made  available  for  at-sea  processing  on 
October  1  or  as  soon  as  practicable 
thereafter.  This  determination  will  be 
based  on  the  best  available  information 
on  actual  amounts  processed  from  state 
catch  and  landings  data,  the  survey  of 
domestic  processing  capacity  and  intent 
(0MB  Control  No  0648-0243!.  testimony 
received  at  the  September  1992  Council 
meeting,  and  other  relevant  information. 

[vii]  Announcements  The  Secretary 
will  announce  the  release  of  the  reserve 
and  any  reapportionments  of  the  harvest 
guideline  not  needed  by  shoreside 
processors  in  the  Federal  Register  The 
Secrefar,'  also  will  announce  in  the 
Federal  Register  when  the  initial  limit 
for  at-sea  processing,  or  additional 
amounts  made  available  for  at-sea 
processing,  have  been  reached,  at  which 
time  further  at-sea  processing  in  the 
fishery  management  area  will  be 
prohibited.  However,  in  order  to  prevent 
exceeding  the  limits  or  underutib.zing  the 
resource,  adjustments  may  be  made 
effective  immediately  by  actual  notice  to 
fishers  and  processors  (by  phone,  fax. 
Northwest  Region  computerized  bulletin 
board  (contact;  206-526-6128).  letter, 
press  release,  and/or  U.S.  Coast  Guard 
Notice  to  Mariners  (monitor  channel  16 
VHF)).  followed  by  publication  in  the 
Federal  Register,  m  which  instance 
public  comment  will  be  sought  for  a 
reasonable  period  of  time  thereafter.  If 
insufficient  time  exists  to  consult  with 
the  Council,  the  Regional  director  will 
inform  the  Council  in  writing  of  actions 
taken. 


[FR  Doc.  9;^fJ34  F.led  -^-14-92: 1;42  pm] 
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This   section   of   the   FEDERAL    REGISTER 
contains  notices  to  the  public  o^  the 
proposed  issuance   of  mles  and 
regulations.   The  purpose  of  these   notices 
IS  to  give  interested   persons  an 
opportunity  to  participate  in  the  rule 
making   prior   to   the   adoption   of   the   final 
rules 

ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

1  CFR  Part  305 

Coordination  of  Migrant  and  Seasonal 
Farmworker  Service  Programs 

agency:  Administrative  Conference  nf 

the  United  States. 

ACTION:  Request  for  public  commtmts. 

SUMMARY:  The  Administrative 
Conference's  Committee  on  Regulation 
has  under  consideration  a  draft 
recommendation  on  the  coordination  of 

federal  migrant  and  seasonal 
farmworker  programs.  Interested 
persons  are  invited  to  comment  on  the 

draft  recomimendation, 

DATES:  Please  submit  comments  by  May 
1, 1992. 

ADDRESSES:  Send  comments  to  David  M 
PrJtzker.  Administrative  Conference  of 
the  United  States.  2120  L  Street  N'W.. 
Suite  500.  Washington,  DC  20037. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Pritzker,  202-254-7020. 
SUPPLEMENTARY  INFORMATION:  The 
Ad.Timistrative  Conference's  Com.mittee 
on  Regulation  has  under  consideration  a 
draft  recommendation  concerning 
possible  improvements  in  the 
coordination  of  federal  programs  that 
provide  assistance  to  m.igrant  and 
seasonal  farmworkers.  The  proposed 
recommendation  is  based  in  part  on  a 
draft  report  written  by  Professors  Da\id 
Martin  of  the  University  of  Virginia  and 
Philip  Martin  of  the  University  of 
California.  The  draft  recommendation  is 
summ.arized  in  this  notice.  Copies  of  the 
full  text  of  the  draft  recommendation 
and  of  the  draft  report  arc  available 
from  the  Office  of  the  Chairman  of  the 
Administrative  Conference.  (Please  call 
Sharon  .A^l^.rsir.  202-254-7020). 

The  draft-Mopj!  mendation  urges 
estaV)h5hrr,erirp>  Executive  order  of  ar. 
Inter, -;gf",,;\  Coori.inating  Council  on 
migr.i";  and  seasonal  farmworker 
prumr.  'Tis  T^^  Council  would  be 
chark'fd  v\.:h  identifying  specific 


coordination  tasks  including  oversight  of 
relevant  programs,  with  particular 
attention  given  to  gaps  in  services  and 
uniustified  overlap  In  most  instances. 
primary  responsibility  should  be  given 
to  an  appropriately  chosen  lead  agency. 
The  recommendation  also  calls  for 
development  of  a  reliable  and 
com.prehensive  migrant  and  seasonal 
farmworker  population  census  system, 
independent  of  any  existing  specific 
programs. 

The  Conference's  Committee  on 
Regulation  will  meet  in  early  May  for 
further  consideration  of  the  draft 
recommendation  in  the  light  of  any 
comments  that  may  be  received.  At  that 
time,  the  committee  will  decide  whether 
to  approve  a  draft  recommendation  for 
consideration  by  the  Administrative 
Conference  at  its  plenary  session 
scheduled  for  [une  18  and  19, 1992. 
Comments  should  be  sent  to  the  address 
given  above,  not  later  than  May  1, 1992. 

Ddted:  Apnl  14,  1992. 
Jeffrey  S.  Lubbers, 

Research  Director. 

[FR  Doc.  92-9034  Filed  4-16-92;  8:46  am] 

BILUNG  C00€  811CH)1-II 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 
RIN;  3206-AD23 

Federal  Employees  Health  Benefits 
Program;  Opportunity  for  Certain 
Annuitants  to  Reenrotl 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  regulations. 

SUMMARY:  The  Office  of  Personnel 

.Management  (0PM)  is  reinstating  and 
expanding  its  proposal  to  revise  its 
Federal  Emiployees  Health  Benefits 
(,3FE}iB]  Program  regulations  to  permit 
reenroilment  for  certain  annuitants  and 
fonner  spouses.  The  reenroll.mcnt 
opportunity  is  extended  to  annuitants 
(including  survivor  annuitants)  and 
former  spouses,  as  defined  in  5  U.S.C. 
8901(10.  who  were  enrolled  in  FEHB, 
d.'X)pped  the  FTIHB  coverage  to  enroll  in 
a  health  mamtenai-.ce  organization 
(HMO)  .Medicare  risk  or  cost  plan  and 
subsequently  either  (1)  involuntary  lost 
the  Medicare  risk  or  cost  plan  due  to 
circumstances  beyond  their  control,  or 


(2)  voluntarily  disenrolled  from  a  risk  or 
cost  plan. 

DATES:  Comments  must  be  received  on 
or  before  June  16, 1992. 

ADDRESSES:  Written  comments  may  be 
sent  ta  Andrea  S.  Minniear.  Assistant 
Director  for  Retirement  and  Insurance 
Policy.  Retirement  and  Insurance  Group. 
Office  of  Personnel  Management.  P.O. 
Box  57.  Washington.  DC  20044.  or 
delivered  to  0PM.  room  4351. 1900  E 
Street,  NW„  Washington,  DC. 

FOR  FURTHER  INFORM ATIOH  CONTACT 

Abby  L  Block,  [ZUZ]  tjuo-aiai  or  r  i  a 
266-0191. 

SUPPLEMENTARY  INFORMATION:  On 

August  8, 1988,  0PM  published  proposed 
regulations  (53  FR  29686)  to  permit 
reenroilment  in  FEHB  for  certain 
annuitants  who:  (1)  Were  previously 
enrolled  in  FEHB,  (2)  dropped  the  FEHB 
coverage  to  enroll  in  a  Medicare  risk  or 
cost  plan  and  (3)  subsequently 
involuntarily  lost  the  Medicare  risk  or 
cost  plan  coverage  due  to  either  a  move 
out  of  the  plan  enrollment  area  or 
discontinuance  of  the  plan.  On 
November  6, 1989,  the  proposed 
regulations  were  withdrawn  (54  FR 
46621),  primarily  because  Public  Law 
101-78.  enacted  in  July  of  1989,  required 
0PM  to  submit  to  the  Congress,  by 
February  1990,  recommendations  to 
reform  the  FEHB  Program,  and  the 
process  of  developing  a  reform  proposal 
was  just  getting  underway.  At  this  time, 
we  believe  it  is  appropriate  both  to 
reinstate  the  proposed  regulations  and 
to  expand  the  FEHB  reenroilment 
opportunity  by  allowing  annuitants  who 
voluntarily  disenroU  from  a  risk  or  cost 
plan  for  any  reason  to  also  reenroll,  but 
only  during  the  annual  FEHB  open 
season.  We  also  are  proposing  to  allow 
former  spouses  the  same  reenroilment 
opportunity  under  the  same  provisions 
specified  for  annuitants. 

It  should  be  noted  that  a  number  of 
health  plan  carriers,  employee  and 
retiree  organizations,  and  Federal 
agencies  submitted  written  comments 
on  the  August  8. 1988,  proposed 
regulations.  While  those  comments 
received  as  a  result  of  the  earlier  notice 
will  be  given  equal  consideration  to 
those  received  as  a  result  of  this  notice, 
some  commenters  may  now  wish  to 
resubmit  or  provide  additional 
comments,  particularly  in  view  of  the 
expansion  of  the  proposed  regulations. 
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In  order  to  continue  FE>ffl  coverage 
after  retirement,  a  retinng  employee 
must  have  been  covered  by  the  FEHB 
Program  for  the  5  years  of  service 
immediately  before  retirement  or  :f  less 
than  5  years  for  all  penods  of  service 
during  which  he  or  she  was  eiisibie  for 
coverage.  The  FEHB  law  requires  that, 
to  qualify  for  continued  FEHB  coverage. 
survivor  annuitants  must  be  covered  as 
family  members  when  the  employee  or 
annuitant  dies.  Continuous  enroilment 
after  retirement  has  been  a  req  jirement 
of  the  FEHB  Progra.-n  since  its  nception 
in  1960.  Since  this  was  pnor  to  the 
enactment  of  Medicare,  errcliment  in 
HMO  risk  or  cost  con^j-acts  was  not  an 
issue 

Today,  the  Health  Care  Financing 
Administration  fHCF.A)  of  the 
Department  of  Health  and  Human 
Services  offers  individuals  who  are 
entitled  "o  Part  B  of  Medicare  an 
opport'iiruty  to  obtain  comprehensive 
health  care  services  from  an  HMO  under 
a  Medicare  risk  or  cost  contract.  Under 
these  contracts,  HCF.'X  pays  a  monthly 
capitation  payment  for  prerruum)  for 
each  Medicare  enrollee  to  the 
contracting  organjz.ation,  which  may 
also  charge  the  enrollee  a  monthly 
premium.  Because  of  this  financing 
arrangem.ent.  an  individual  may  be  able 
to  obtain  comprehensive  coverage  equal 
'0  what  IS  offered  under  the  FEHB 
p.Tigram  at  a  lower  overall  premium  cost 
by  enrolling  with  a  Medicare  risk  or  cost 
contracting  organization. 

Some  annuitants  have  expressed 
interest  m  enrolling  for  coverage  under  a 
Medicare  nsk  or  cost  contract,  but  are 
reluctant  to  drop  th.eir  FEHB  coverage 
because  they  cannot  (except  under  very 
limited  circumstances]  reenroU  in  the 
FEHB  program  onre  they  cancel.  Those 
who  do  enroll  undpr  a  Medicare  nsk  or 
cost  contract  and  m.aintam  their  FEIfB 
coverage  may  be  incurr.ng  an 
unnecessary  cost  by  ccntnbuti.ig  their 
share  of  premiums  for  duplicate  FHHB 
coverage.  This  also  results  in  an 
unnecessary  expenditure  by  the 
Government,  which  contributes  a 
substantial  portion  of  each  to»ai  FEHB 
premium.  We  ar^,  therefore,  proposing 
to  allow  annuitants  and  former  spouses 
who  cancel  their  FEHB  enrollment  for 
the  p'lrpose  of  enrolling  under  a 
Medicare  risk  or  cost  contract  under 
sections  1833  or  1876  of  the  Social 
Security  .Act  to  reenroll  m  FEHB  upon 
loss  of  their  Medicare  nsk  or  ccist 
contract  coverage  We  believe  "hat  this 
proposal  will  result  in  a  savings  to  the 
Government  and  to  enroliees  by 
eliminating  duplicative  premium  costs. 

We  also  are  proposing  to  extend  this 
reenroiimen'i  oppori'jnity  to  unclude 


former  spouses  who  are  currently 
enrolled  in  the  FEHB  Program  and  are 
eligible  to  enroll  in  a  Medicare  risk  or 
cost  contract.  We  believe  that  these 
individuals  should  have  the  same 
opportunity  to  drop  their  FEHB  coverage 
for  the  purpose  of  obtaining 
comprehensive  health  care  at  a  lower 
cost,  and  to  reenroU  in  the  FTJfB 
Program  if  they  lose  their  Medicare  nsk 
or  cost  contract  coverage  Furthermore, 
since  former  spouses  must  pay  both  the 
employee  and  the  Government  share  of 
the  cost  of  an  FEHB  enrollment,  our 
proposal  would  result  in  substantially 
greater  savings  to  them.  Currently  they. 
like  other  enroliees,  have  been  reluctant 
to  drop  the  FEHB  coverage  because  they 
know  they  cannot  reenroll  in  FEHB  once 
they  cancel. 

Annuitants'  and  former  spouses' 
requests  to  their  employing  office  to 
cancel  their  FEHB  enrollment  must  be 
accompanied  by  a  statement  they  are 
canceling  to  enroll  in  a  plan  under  a 
Medicare  risk  or  cost  contract.  The 
statement  must  provide  the  effective 
date  of  enrollment  In  the  risk  or  cost 
plan.  Failure  to  provide  this  statement 
may  result  in  forfeiture  of  the 
opportunity  to  reenroU  in  FEHB  at  a 
later  time. 

In  order  to  provide  unintemipted 
health  benefits  coverage  for  those  FEi4B 
enroliees  who  select  a  Medicare  nsk  or 
cost  contract,  we  are  proposmg  that  the 
effective  date  of  FEHB  cancellation 
would  be  the  day  before  the  date  the 
Medicare  risk  or  cost  contract  coverage 
takes  effect  as  shown  in  the  statement 
provided  by  the  enrollee. 

DisenroUment  from  the  Medicare  risk 
or  cost  plan  results  in  loss  of  coverage 
under  that  plan.  DisenroUment  may  be 
initiated  either  by  the  individual  or  by 
the  plan.  The  voluntary  disenrollment 
from  a  Medicare  risk  or  cost  plan,  and 
immediate  reenrollment  in  any  FEHB 
plan,  may  be  required  or  dictated  by 
either  of  the  circumstances  descnbed 
below; 

— ^The  enrollee: 

•  Moves  out  of  the  plan  enrollment 
area. 

— The  plan: 

•  Discontinues  its  Medicare  risk  or 
cost  contract  or  is  reconfigured  to  the 
extent  that  the  enrollee's  medical  care 
needs  are  disrupted; 

•  Loses  its  Medicare  risk  or  cost 
contract  for  any  reason. 

In  the  event  that  the  enrollee  dies 
while  covered  by  a  Medicare  risk  or  cost 
plan,  the  FEHB  reenrollment  opportunity 
transfers  to  his  or  her  eligible  survivors 

An  enrolled  risk  or  cost  plan  member 
may  voluntarily  di8eru*oll  from  that  plan 
at  any  time  for  any  reason.  However, 


individuala  who  voluntarily  disenroll 
from  a  risk  or  cost  plan  may  reenroll  in 
FEHB  only  during  the  next  available 
annual  FEHB  open  season,  like  other 
enroliees  who  make  voluntary  changes 
in  enrollments.  Therefore,  in  order  to 
assure  continuity  of  health  plan 
coverage,  annuitants  and  former 
spouses  who  wish  to  disenroll 
voluntarily  from  a  Medicare  risk  or  cost 
plan  and  reenroU  in  FEHB  with  no  break 
in  health  coverage  should  disenroll 
effective  at  the  end  of  the  same  calendar 
year  and  submit  the  FEHB  reenrollment 
election  to  their  employing  office  during 
the  announced  open  season.  usuaUy 
mid-November  thru  early-December  of 
each  year. 

Regardless  of  the  reason  for 
disenrollment,  the  annuitant  or  former 
spouse  wiU  be  responsible  for  notifying 
his/her  employing  office  and  providing 
documentation  from  the  risk  or  cost  plan 
confirming  the  date  of  disenrollment.  For 
an  involuntary  disenrollment  the 
reenrollment  in  FEHB  would  take  effect 
on  the  effective  date  of  disenrollment 
from  the  risk  or  cost  plan  as  shown  on 
the  documentation  from  that  plan.  For  a 
voluntary  disenrollment.  the 
reenrollment  in  FEHB  would  take  effect 
on  the  first  day  of  the  first  pay  period 
which  begins  in  January  of  the  next 
following  year, 

Executive  Older  12291.  Federal 
Reguladon 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  l(bl 
of  Executive  Order  12291.  Federal 
Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  smaU  entities 
because  they  relate  to  Federal 
employees  and  annuitants. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedures.  Government  employees. 
Health  insurance. 

Office  of  Personnel  Management. 
CoDstanca  Berry  N«wmaB. 
Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  part  890  as  follows: 

PART  89(X-FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Authority:  6  U.S.C  8913:  sec.  890  303  also 
issued  under  50  U3.C.  403p.  22  U.S.C.  4069c 
and  4069C-1;  Subpart  L  also  issued  under 
sec.  599C  of  Pub.  L  101-513, 104  Slat.  2064. 
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2.  Section  890.301  is  amended  by 
adding  paragraphs  (d)(3)(iii).  and  (g)(6) 
as  follows: 

§690.301     Opportunities  to  register  to 
enroll  and  change  enrollmenL 

*  *         *         *         • 

(3)-   *   • 

(iii)  An  annuitant  or  a  former  spouse, 
as  defined  in  5  U.S.C.  8901(10),  who 
canceled  enrollment  under  this  part  for 
the  purpose  of  enrolling  under  a 
Medicare  risk  or  cost  contract  under 
sections  1833  or  1876  of  the  Social 
Security  Act  may  register  to  reenroU. 

*  •  *  «  • 

(g)  Loss  of  coverage  under  Federal 
programs.    *   *   * 

(6)  An  employee  annuitant  who  had 
been  covered  under  this  part  smce  his  or 
her  first  opportunity  to  enroll  or  for  the  5 
years  immediately  preceding  the 
commencing  date  of  his  or  her  annuity 
or  monthly  compensation,  whichever  is 
shorter,  a  survivor  annuitant  who  has 
been  enrolled  or  was  otherwise  eligible 
to  enrol!  for  coverage  under  this  part,  o,- 
a  former  spouse  who  had  been  enrolled 
for  coverage  under  this  part  who  cancels 
enrollment  for  the  purpose  of  enrolling 
in  a  Medicare  nsk  or  cost  contract  and 
is  subsequently  disenrolled  from  the 
Medicare  risk  or  cost  contract  may 
register  to  reenroH  in  self  alone  or  in  self 
and  famiily  coverage  under  thi.s  part 
V^o!untar\'  disenrollment  from  a 
Medicare  risk  or  cost  contract  must  be 
made  in  conjunction  with  reenroilment 
during  the  next  available  open  season  to 
assure  continuing,  uninterrupted  heahh 
plan  coverage.  Involuntary 
disenrollment  provides  an  opportun;ty 
to  immediately  reenroll  under  this  part 
at  any  time  beginning  31  days  before 
and  ending  31  days  after  the 
disenrollment. 
***** 

3.  In  section  890.304,  paragraph  (d)  is 
amended  by  adding  the  following  two 
sentences  immediately  after  the  second 
sentence  to  read  as  follows: 

§  690.304    Termination  of  enrollment. 

•  «         •         *         « 

(d)  Cancellation.  *   *   *  If  an  annuitant 
submits  documentation  that  the 
cancellation  is  for  the  purpose  of 
enrolling  in  a  Medicare  risk  or  cost 
contract,  the  cancellation  becomes 
effective  on  the  day  before  the 
enrollment  under  the  Medicare  risk  or 
cost  contract  takes  effect.  Such 
documentation  must  be  submitted  to  the 
employing  office  within  the  period 
beginning  31  days  before  and  endmg  31 
days  after  the  Medicare  risk  or  cost 
contract  enrollment  takes  effect.*   *   * 


4.  Section  890.306  is  amended  by 
adding  a  new  paragraph  (']  to  read  as 
follows: 

§  690.306    Effective  dates. 

•  •         *         •         • 

(1)  Reenroilment  of  annuitant  The 
effective  date  of  an  annuitant  s 
reenroilment  under  §  890.301  (gljB)  is,  for 
an  involuntary'  disenrollment  from  a 
Medicare  risk  or  cost  contract  plan,  the 
date  showTi  on  the  documentation  from 
the  plan.  For  a  voluntan,'  disenrollmen!, 
the  effective  date  of  reenroilment  is  the 
first  day  of  the  first  pay  penod  which 
begins  in  }aniiar\'  of  the  next  fo!!nw;ng 
year 

5.  Section  890,806  is  amended  t)> 
redesignating  paragraph  (b)  as 
paragraph  (c)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  690.806    Effective  dates  of  coverage. 

•  «         *         «         * 

(b)  Reenroilment.  The  effective  date 

of  a  reenroilment  under  §  890.301(g)(6) 
is,  for  an  involuntary  disenrollment  from 
a  .Medicare  risk  or  cost  contract  plan, 
the  date  shown  on  the  documentation 
from  the  plan.  For  a  voluntary 
disenrollment,  the  effective  date  of 
reenroilment  is  the  first  day  of  the  first 
pay  period  which  begins  in  January  of 
the  next  following  year, 

•  *         •         »         * 

6  In  Section  890.807,  paragraph  (e)  is 
amended  by  adding  the  following 
immediately  after  the  second  sentence 
t,;;  read  as  follows: 

§  890.807    Termination  of  enroliment 

*  «  e  «  * 

(3)  Cancellation.  *   '   *   If  a  former 
spouse  submits  documentation  that  the 
cancellation  is  for  the  purpose  of 
enrolling  in  » Medicare  risk  or  cost 
contract  plan,  the  cancellation  becomes 
effective  on  the  day  before  the  coverage 
under  the  Medicare  risk  or  cost  contract 
takes  effect.  Such  documentation  must 
be  submitted  to  the  employing  office 
within  the  period  beginning  31  days 
before  and  ending  31  days  after  the 
Medicare  risk  or  cost  contract 
enrollment  takes  effect.  The  former 
spouse  and  family  m.embers.  if  any,  arc 
not  entitled  to  the  temporary'  extension 
of  coverage  for  conversion  or  to  convert 
to  an  individual  contract  for  health 
benefits.  Except  for  former  spouses  who 
provide  documentation  that  they  are 
canceling  for  the  purpose  of  enrollinjj  in 
a  Medicare  nsk  or  cost  contract  plan,  a 
foi-mer  spouse  who  cancels  his  or  her 
enrollment  may  not  later  reenroll.  •  *  * 

|FR  Doc,  92-8708  Filed  4-16-92,  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Pan  39 

i  Docket  N0.92-NM-31-AD] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42-300  and  -320  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  notice  proposes  the 

adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Aerospatiale  Model  ATR42-300 
and  -320  series  airplanes.  This  proposal 
would  require  modification  of  the  nose 
landing  gear  (NLG)  retraction  control 
logic,  and  a  functional  test  of  the  landing 
gear  retraction  manual  override  control. 
This  proposal  is  prompted  by 
investigation  results  which  revealed 
that  on  airplanes  with  manual  override 
capability  on  the  normal  landing  gear 
selector,  the  landing  gear  could  be 
raised  with  the  nose  wheel  not  centered, 
which  could  jam  the  nose  gear  in  the  up 
position.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent  a 
gear-up  landing. 

DATES:  Comments  must  be  received  by 

)  iT.r  8    1W2 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103.  . 
Attention:  Rules  Docket  No.  92-NM-31- 
AD,  1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056.  Comments  may 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale.  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03.  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton, 
WashinRton 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Gary  Lium,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton. 
Washington  98055-^1056;  telephone  (206) 
227-1112;  fax  (206)  227-1320. 
SUPPtEMENTARV  INFORMATION 

Ciimmenis  Invited 

ii.;drefa.t;a  persons  are  invited  to 
participate  in  the  making  of  the 
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proposed  ruie  by  submitting  such 

written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify'  'he  Rules  Docket  number  and 
be  submitted  in  triphcate  to  the  address 
specified  above.  All  comrn'onications 
received  on  or  before  the  closing  dete 
for  comments,  sppcified  above,  wiL  be 
considered  befnre  tailing  acMon  on  the 
proposed  rule  The  proposals  contained 
in  this  notice  may  be  changed  ;n  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envnronmental.  and  energy  aspects  of 
the  proposed  rule.  All  comiinents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons,  A  report 
summanzmg  each  FAA-public  contact 
concerned  wrh  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docke' 

Commen'ers  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made-  "Com.ments  ':, 
Docket  .Number  92-.V\f-31-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  com.menter. 

.Availability' of  NPRMs 

Ar.\  person  may  obtain  a  copy  of  this 
.NPRM  by  submitting  a  request  to  the 
F.AA.  Transport  Airplane  Directorate, 
-AWl-loa,  Attention:  Rules  Docket  No. 
92-N'M-31-AD,  1601  Und  Avenue  SW.. 
Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Gen6a!e  de  TAviation 
Civile  (DGACl.  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Aerospatiale  Model  ATR42-300  and  - 
320  series  airplanes  The  DGAC  advises 
that  recent  investigation  results  have 
revealed  that,  on  Model  ATR42  series 
airplanes  on  which  a  modification  had 
been  accomphshed  to  introduce  manual 
override  capability  on  the  normal 
landing  gear  selector  [Modification 
1694),  the  landing  gear  could  be  raised 
with  the  nose  wheel  not  centered.  This 
condition,  if  not  corrected  could  iam  the 
nose  gear  in  the  up  position,  which 
could  result  in  a  gear-up  landing. 

Aerospatiale  has  issued  Service 
Bulletin  ATR42-32-0O2a.  Revision  3. 
dated  February  12.  1991,  which 
descr  bes  procedures  to  modify  the  nose 
landing  gear  (NLG)  retraction  control 
logic  by  installing  new  electrical  wmng. 
and  to  perform  a  functional  test  of  the 
landing  gear  retraction  manual  override 


control.  When  incorporated,  this 
modificabon  will  prevent  the  possibility 
of  nose  gear  retraction  through  the 
override  logic  introduced  by 
Modification  1694.  The  DGAC  classified 
this  service  bulletin  as  mandatory  and 
issued  French  Airworthiness  Directive 
90-028-028(8)  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  NLd  retraction 
control  logic  and  a  functional  test  of  the 
landing  gear  retraction  manual  override 
control.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 

The  FAA  estimates  that  8  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  13  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  the  operators.  Ba^ed  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $5,720. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Fot  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  nde"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  wiii  not 


have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 

number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\utbority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

$  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Aerospatiale:  Docket  92-NM-31 -.A.D 

Applicability:  Model  ATR42-3O0  and  -320 
senes  airplanes  on  which  Modification  1694 
(Aerospatiale  Service  Bulletin  ATR42-32- 
0021)  has  been  accomplished  and  on  which 
Modification  2063  (Aerospatiale  Service 
Bulletin  ATR42-32-0028)  has  not  been 
accomplished,  certified  m  any  category. 

Compiiance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  possible  gear-up  landing, 
accomplish  the  ^llowmg: 

(a)  Withm  6  months  after  the  effective  date 
of  this  .AD.  moWy  the  nose  landing  gear 
(NLG)  retraction  control  logic  and  perform  a 
func'ion  test  of  the  landing  gear  retraction 
manual  override  control,  m  accordance  with 
Aerospa'iale  ServTcc  Bulletin  ATR42-32- 
002a  Revision  3,  dated  February  12,  1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
he  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  T\\e  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager. 
Standardization  Branch,  ANNt-113. 

(c)  Special  flight  permits  may  be  issued  tn 
accordance  with  FAR  21.197  and  21. 199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


Federal  Register  /  Vol.  57,  No.  75  /  Friday,  Apnl  17.  1992  /  JYoposed  Rules 


13671 


Issued  in  Rentoa  Wash'npton,  on  April  '. 
1992 

D.L.  Rlggin. 

Actir.g  Manager.  Tramport Airplane 
Directorate.  Aircraft Certipcation Senice 
(FR  Doa  92-8915  Filed  4-18-92:  8:45  am] 

8IUJMQ  CODE  «>10-t}-« 


14CFRPart39 

[Docket  No.  91-NM-63-A01 

Airworthiness  Directives;  Fokker 
Model  F-28  Mark  0100  Series  Airplanes 

agency:  Federal  .Aviation 
Adn^inistratioR,  DOT. 
ACTION:  Supplemental  .notice  of 
proposed  rulemaking:  reopening  of 
comment  period. 

SUMMARY:  This  notice  revises  an  earlier 

proposed  airwort-hiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F-2ft 
Mark  0100  series  airplanes,  that  would 
have  required  replacement  of  the  flight 
mode  panel  (FMP).  That  proposal  was 
prompted  by  reports  of  changes  in  the 
FMP  display  values  occurrmg  without 
crew  inputs  due  to  in-flight  vibration  that 
affects  the  rotary  encoders  This  action 
re\  ;se8  the  proposed  rule  b>'  requiring 
replacement  of  the  FMP  with  a  modified 
F\'P  that  is  not  subject  to  a  recently 
ider.'ined  manufacturing  process 
problem  associated  with  the 
replacem.ent  FMP  rotary  encoders- 
specified  in  the  original  notice  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  the  pilot  and  co- 
pilot from  receiving  inaccura'e  flight 
information  fheading.  altitude,  and 
vertical  speed  displays),  which  is 
necessary  for  safe  operation  of  the 
a:rplane. 

DATES;  Comments  must  be  received  by 
May  18, 1992. 

ADDRESSES:  Submit  com.ments  in 
triplicate  to  the  Federal  .Aviation 
.Administration  [FAA).  Transport 
Airplane  Directorate,  ANTvl-lOS, 
Attention:  Rules  Docket  No,  91-NM-63- 
.AD,  1601  Lind  Avenue  SW.,  Ronton. 
Washington  98055-4056.  Comments  ma> 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through  Friday. 
except  Federal  holidays. 

The  service  information  referenced  in 
me  proposed  rule  may  be  obtained  from 
Kokker  Aircraft  USA.'lnc.  1199  North 
Fairfax  Street,  Alexandria.  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW..  Renfon,  Washington. 
FOR  FURTHER  MFOMMATIOM  CONTACT: 
.Mr  Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch  ,ANM-113, 


FAA  Transport  Airplane  Directorate 
1601  Lind  Avenue  SW..  Renlon. 
Washington  98n5>-405e:  telephone  (206) 
22"-2U5:  fax  (206)  227-1320 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  ;n  the  making  of  the 
proposed  rule  by  submitting  sucii 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
fcr  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contamed 
in  this  notice  may  be  changed  m  light  of 
the  comments  received 

Comments  are  specificaliv  inv^'edon 
the  overall  regulatory  economiL., 
environmental,  and  energy  aspects  of 
the  proposed  rule. 

All  comments  submitted  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  m  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summanzing  each 
F.AA-public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
m  the  Rules  Docket. 

Commenters  wishing  the  FA.A  to 
acknowledge  receipt  of  their  comments 
submitted  m  response  to  this  notice 
must  submit  e  8elf-addre.s3ed,  stamped 
postcard  on  which  the  fcliowmg 
staiement  is  made:  "Comments  to 
Docket  Number  91-NM-63-AD,"  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

An\  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FA.A.  Transport  Airplane  Directorate. 
,A.\M-10.3,  Attention  rules  Docket  No. 

Ql-\M-63-AD,  1801  Lind  Avenue  SW, 
Rer'on,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  par'  ,39  of  the 
Federal  Aviation  Regulations  to  add  an 
airworthiness  directive  (AD),  applicable 
to  certain  Fokker  Model  F-28  Mark  0100 
series  airplanes,  \Aas  published  as  a 
nn'ice  of  proposed  rjlemaking  (NPRM) 
in  'he  Federal  Register  on  April  23  1991 
(56  FR  18553).  That  NPRM  would  have 
required  replacement  of  the  flight  mode 
panel  (l''MP).  That  NPRM  was  prompted 
liy  reports  of  changes  in  the  VMV  display 
values  occurring  without  crew  input,  due 
to  in-flighl  vibration  that  affects  the 
rotary  encoders.  That  condition,  if  not 
corrected,  could  result  in  the  pilot  and 
co-pilot  receiving  inaccurate  fiigh! 
information  (heading,  aititucip.  and 


vertical  speed  displays),  which  is 
necessary  for  snf*'  opernfion  of  the 
airplane. 

Since  tide  issusni.t-  rf  :\',,''  \Pr.M  two 
commenters  recurs  If  :  'ha*,  i.'-it  .".otice 
be  withdrawn  be  hiisp  o'  a 
manufar'tirins  priw-f-ss  [■'-'i^iicT! 
associaicd  wii:   ili^  rt-pia!  .'mcnt  FMP 
rotary  encoder*  spc  rfu- :  in  the 
proposed  rule.  Recent  test  results  have 
revealed  that  when  Installed, 
replacement  switches  with  a  data  code 
prior  to  91-22  have  a  potential 
premature  wf  .irHnii  t  haracteristic  which 
could  lead  to  a  pimUir  effect  of 
spontaneous  flight  r.ference  changes. 
Subsequep'K    Ihf  R:  Ksluchtvaartdienst 
(RLD).  whi.h  i«i  !hf  airworthiness 
authority  for  ih»  Netherlands,  has 
cancelled  N>   •"'■-lands  Airworthiness 
Directive  Pi.^  N  >  91-001,  dated  January 
11, 1991,  which  was  issued  to  address 
replacement  of  the  FMP  rotary  encoders 
as  described  in  Fokker  Service  Bulletin 
SBFl 000-22-022,  dated  December  21. 
1990. 

Fokker  has  issued  Service  Bulletin 
SBFl 00-22-031.  dated  September  9, 1991. 
that  supersedes  Fokker  Service  Bulletin 
SBFl  00-22-022,  and  describes 
procedures  for  replacement  of  the  FMP 
with  a  modified  FMP  that  is  not  subject 
to  the  addressed  problems.  (The  Fokker 
service  bulletin  references  Collins 
Service  Bulletin  SBFlOO-22-06  for 
additional  instructions)  Installation  of 
the  modified  FMP  will  prevent  display 
value  changes  due  to  nominal  vibration 
levels  present  in  flight  The  RLD 
classified  Fokker  Service  Bulletin 
SBFlOO-22-031  as  mandatory  and  issued 
Netherlands  Airworthiness  Directive 
BLA  No.  91-106  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

Upon  further  consideration  and 
review  of  this  new  data,  the  FAA  has 
determined  that  it  is  necessary  to  revise 
the  notice  to  require  replacement  of  the 
FMP  with  the  new  modified  FMP 
described  in  Fokker  Service  Bulletin 
SBFl  00-22-031. 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  detennined  that  it  is  necessary  to 
reopen  the  commpnt  period  to  provide 
additional  oppo.'-MriJy  for  public 
comment 

Additionally,  the  FAA  has  received 
new  information  concerning  the  current 
number  of  airplanes  of  U.S.  registry  that 
would  be  affected  by  the  proposal.  The 
initial  proposal  indicated  that  20  U.S.- 
registered  airplanes  would  be  affected 
by  the  proposal;  however,  current  data 
indicates  that  only  10  U.S.-regi8tered 
airplanes  would  b»'  :iff  •  'r-d.  The  correct 
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numbei  is  reflected  in  the  economic 
analysis  paragraph,  below. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Required  parts  would  be 
Bupphed  to  the  operators  at  no  cost. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  S550. 

The  regxilations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
venous  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
.3  not  a  "major  rule"  under  Executive 
Order  12291;  (2]  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact. 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 

safety,  Safety. 

The  proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
t.he  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 

F^dera!  Av  ation  Regulation  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autiionty:  49  U.S.C.  1354(a),  1421  and  1423; 
49  L  S  C  :06(al:  and  14  CFR  11.89. 

§39.13    [Amentled] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 

directive: 

Fokker  Docket  ffl-NM-63-AD, 
Applicability:  Model  F-28  Mark  0100  series 
airplanes,  certificated  in  any  category. 


Compliance:  Required  within  180  days  after 
the  effective  date  of  this  AD.  unless 
accomplished  previously. 

To  prevent  the  pilot  and  co-pilot  from 
receiving  inaccurate  flight  Information, 
accomplish  the  following: 

(a)  Remove  the  flight  mode  panel  (FMP), 
part  number  622-7477-301  or  622-7477-401. 
and  replace  it  with  an  FMP  having 
Modification  6  installed,  in  accordance  with 
Fokker  Service  Bulletin  SBFl 00-22-031.  dated 
September  9, 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch.  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  April  3. 
1992. 

fames  V.  Devany.  Acting  M<uiager. 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  92-8916  Filed  4-16-92;  8:45  am] 

BtUJNO  COOC  4S10-1»-M 


11  CFR  Part  71 

(Airspace  Docket  No  91-AGL-15] 

Proposed  Alteration  to  VOR  Federal 
Airway  V-526;  OH 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
realign  a  segment  of  Federal  Arway  V- 
528  between  DRYER  and  Youngstown. 
OH.  This  airway  is  being  utilized  as  an 
arrival  route  to  the  Cleveland  terminal 
area  from  the  east.  Realigning  the 
airway  would  provide  for  optimum 
utilization  of  that  airspace. 
dates:  Comments  must  be  received  on 
or    .  ''  -»■  lune  1.1992. 
addresses:  Send  comments  on  the 
proposal  in  triplicate  to;  Manager.  Air 
Traffic  Division.  AGL-50a  Docket  No. 
91-AGL-15,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  CL  80018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket.  Office  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue  SW..  Washington.  DC 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  dujnng  normal  business  hours 


at  the  office  of  the  Regional  Air  Traffic 

Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  P.  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration.  800 
Independence  .Avenue  SW,, 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  m 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
sta.mped  postcard  on  which  the 
following  statement  is  made: 
•'Comments  to  Airspace  Docket  No.  91- 
AGL-15." 

The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  the  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments,  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPR.V1) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention;  Public  Inquiry 
Center.  APA-220,  800  Independence 
Avenue  SW..  Washington,  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPFIM.  Persons 
interested  in  being  placed  on  a  mailing 
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list  for  future  NPRM's  should  also 
request  a  copy  of  Advisorj'  Circular  No. 
n-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  VOR  Federal  Airway  V-52B 
between  DR'V'ER  and  Youn^stown,  OH. 
This  airway  is  used  as  an  arrival  route 
to  the  Cleveland  terminal  area  from  the 
east  This  realignment  would  mcve  the 
airway  north  of  its  current  position  This 
action  would  improve  the  flow  of  traffic. 
The  VOR  Federal  airway  listed  in  this 
document  is  published  in  §  "1,123  of 
Handbook  7400  7  effective  November  1. 
1991.  which  IS  incorporated  by  reference 
m  14CFRn.l 

The  FAA  has  determined  that  thib 
proposed  regulation  only  involves  an 
established  body  of  technical 
reg'jlations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operatione!  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  nile"  under  DOT  Regula!or> 
Policies  and  Procedures  !44  FR  11041; 
February  26,  1979):  and  |3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Reguia'on.'  Flexibiiity  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviatior  safety,  VOR  Federal 
airways.  Incorporation  by  reference. 

The  Proposed  Amendmeui 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  .Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— I  AMENDED! 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  1' SC  app   1348(al.  1354(a). 
1510;  E.O   30854   24  FR  af.65  3  CFR  1  "iS^- 1  Qfi.i 
Comp..  p  3«9  49  I  ■  S  C.  106(8).  1*  <-^™  ^^-69 

§71.1    [Amended] 

2-  The  mcorporetiun  tjy  reference  in  14 
CFR  711  of  the  Federal  Aviation 
Administration  Order  7400.7, 
Compilation  of  Regulations,  published 
April  30.  1991.  and  effective  November 
1.  1991.  IS  amended  as  foiiows 


Sec.  71.123    DomesUc  VOR  Fetit  ml  Airways 
•         •         *         •         * 

V-526 

From  Nurthhrook   !L  ISl  Nor«htj'ix;>.  0«5 
and  Giper.  Ml.  310°  radials,  tr  Giper  From 
WfltprvHle.  0!f  INT  WstervTllp  113"  and 
DRYER  OH  25;-  rsdisii  DKYVSi  CJisrdon. 

r>M,  Vourifistowr.,  OH   tc.  Clanor,   P'\ 

Issued  in  Wfmhingtf^r,   rH',   or,  April  3.  1992. 
leny  W  Ball 

.'\ctir.i^  Manager.  Airspace-Rules  and 
.Aeronautical Information  Dnision. 
[FR  Dnr  92-89^.^  Filed  4-16-92:  8:45  am) 

BILLING  COOe   «S10-13-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  154,  157,  201  and  284 

1  Docket  No  RM8J-47-000,  et  ai.] 

Various  Ruiemaking  Oockets; 
Terminatlon  of  Rulemaking  Dockets 

i^sl.!^Mj  ,-\:,>ril  l,i  \mz 
AGENCY:  Federal  Energv  Regulator} 
Commission,  UOE. 
ACTION:  Termmatior,  of  rulemakins 
dockets 


summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
tenninatir,j?  eleven  rulemaking  dockets. 
These  vanous  actions  are  explained 
below  m  detail  bv  individual  docket 
number.  The  Commission  withdraws  the 
Notices  of  Proposed  Rulemaking  and 
denies  petitions  for  niiemeking  because 
they  are  moot  or  address  issues  which 
are  being  considered  in  other 
proceedings, 

DATES:  These  terminations  are  effective 
Ap-ii  n,  i!^2 

FOR  FURTHER  INFORMATION  CONTACT: 
Nina  M  Sandman,  Pipeline  Rates  and 
Valuation  Section,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington,  DC  20426,  (202)  20&- 
0447. 
SUPPLEMENTAPY  INFORMATION: 

Before  Comrrussione'b,  Mariin  L  Allday, 
Chairman,  Charles  A  Trabandt.  Elizabeth 
Anne  Moler,  jerr>' ).  Lan^don  snd  nra.^ko 
Terzic. 

Petition  of  the  Process  Gas 
Consumers  Group  and  The 
American  Iron  and  Steel  In- 
stitute for  the  Institution  of 
Rulemaking  Proceedinss  to 
Investigate  end  Ksiabush 
Rules  Relating  to  the  Impor- 
tation of  Natural  Gas RM8a-47-000 


Petition  oi  the  Stn'f  of  I.oims'- 
ana    Requfstinjj    Ke  Kvh':l;h 

tion       of       I'OIK  V        kf-Qul"!-;S 

Rate  Base  1  re«;nifi.:  ki 
Prepayments  Maoe  Unaer 
Take-or-Pay  Contracts RMBa-S4-O00 

Market  Ordering  Conditions 
in  Certificates  Issued  Under 
IB  CFR  parts  157  and  284 RM84-10-000 

Regulation  of  Natural  Gas 
Pipeline  ^'■>'■  Partial  Well- 
head Decontrol RM85-1-175 

Procedures  for  Pipeline  Re- 
covery of  Take-or-Pay  Pay- 
ments, Take-or-Pay  Buy- 
outs and  Contract  Reforrna- 
tion  Costs RM86-10-000 

Generic  Approach  to  Affili- 
ated Entities  Test RM88-2-000 

Five- Year  Take-or-Pay  Make- 
up Provisioas  in  Natural 
Gas  Producer  Pipeline  Con- 
tracts   RMBft-20-000 

Rulemaking  to  Amend  18  CFR 
154.38  and  201Jl(b) RM88-30-000 

In  the  Matter  of  Natural  Gas 
Supply  Association _.  RM88-24-000 

Petition  of  the  Process  Gas 
Consumers  Group,  el  ai  for 
Rulemaking  on  Cost  Alloca- 
tion and  Rate  Deaign RM»-W)00 

Petition  of  the  Pr-Hurpr  Asso- 
ciatiaQB  for  Sifi'irnent  of 
Policy  on  Rate  iieoign RM89-11-000 


Tennination  of  Rulemakins  Dorkpts 

Issued  April  1j.  \ifai.. 
I.  Introduction 

The  Federal  Energ>  Regulatory 
Commission  (Commission)  is 
terminating  eleven  pending  rulemaking 
dockets.  In  particular,  the  Commission  is 
withdrawing  two  Notices  of  Proposed 
Rulemaking  (NOPR)  and  dismissing  nine 
petitions  for  rulemaking.  The  instant 
proceedings  have  become  moot  or 
address  issues  which  are  being 
considered  in  other  proceedings. 
Accordingly,  these  proceedings  require 
no  further  Commission  action. 

In  Williams  Natural  Gas  Company  v. 
FERC (Williams).*  the  United  States 
Court  of  Appeals  for  the  DC.  Circuit, 
stated  that  an  agency's  discretion  isit 
its  height  when,  as  here,  it  chooses  not 
to  act.  However,  issuance  of  a  notice  of 
proposed  regulation  does  "oblige  the 
agency  to  consider  the  comments  it 
received  and  to  articulate  a  reasoned 
explanation  for  its  decision"  not  to 
implement  the  proposed  regulation.*  Of 
the  eleven  proceedings  here  involved,  in 
only  two  did  the  Commission  issue  an 
NOPR  and  receive  comments.  Below. 
the  Commission  considers  the  comments 


<  872  F.2<1  438 (DC.  Cir  IMS) 
'  872  F.2d  at  «S0. 
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Hied  by  the  parties  and  explains  its 
reasons  for  terminatms!  ihose  two 
proceedings  wiiiioLit  adopting  a  rule. 

In  the  other  nine  proceedings,  parties 
filed  petitions  for  the  Commission  to 
undertake  rulemaking  proceedings,  but 
the  Commission  has  taken  no  action  on 
those  petitions  and  no  record  has  been 
developed  '  Below  the  Commission  also 
gives  its  reasons  for  refusing  to 
undertake  the  requested  rulemaking 
proceedings  and  dismissing  the 
petitions. 

//.  Withdrawal  of  Notices  of  Proposed 

Rulemaking 

A  NOPR  Proposing  Elimination  of  5- 
Year  Make-up  Period 

On  luly  22.  1988.  in  Docket  Na  RM8&- 
lQ-000.  the  Commission  issued  a  NOPR 
to  eliminate  the  requirement  in  9  154.103 
of  Its  regulations  *  that  take-or-pay 
contracts  subject  to  the  Commission's 
jurisdiction  include  a  five-year  make-up 
period.*  The  Commission  stated  that  the 
purpose  of  the  proposed  rule  was  to  give 
producers  and  pipelines  the  widest 
possible  latitude  in  resolving  take-or- 
pay  problems. 

twenty  seven  comraenters  responded 
•o  the  NOPR  in  Docket  No.  RM8&-20- 
000.  The  proposed  rule  was  supported 
by  producers,  some  pipelines,  local 
distribution  companies  and  the 
.■American  Gas  Association.  Those 
commenters  agreed  with  the 
Connmission  that  the  make-up 
requirement  was  unnecessary  and  might 
even  be  an  impediment  to  negotiating 
new.  flexible,  market-responsive 
contracts.  Some  commenters,  however, 
opposed  repeal  of  the  five-year 
requirement.  They  generally  argued  that 
the  make-up  requirement  had  been 
helpful  in  mitigating  take-or-pay  and 
'.hat  eliminating  the  requirement  would 
worsen  a  pipeline's  negotiating  position 
in  contracting  for  future  gas  supplies. 

The  Commission  believes  that,  in  light 
of  the  passage  of  the  Wellhead 
Decontrol  Act  of  1989.*  as  well  as  the 
fact  most  pipelines  have  already 
substantially  addressed  their  taike-or- 
pay  problems,'  there  is  no  reason  to 


'  S«e  Vc.':-  -c.  Resources  Defense  Council  Inc.  v. 
S  £C.  /.VADO,.  806  F.2d  1031, 1045-7.  (D.C  Cir. 
1979).  drawing  a  diaUnction  betwe«n  ao  agency's 
refusal  to  undertake  a  rulemaking  (reviewable,  if  at 
all.  under  an  excee<lingly  narrow  standard]  and  Its 
decision  to  tenrunate  a  rulemaking  proceeding  after 
8  substantial  record  has  been  developed  through 
issuance  of  a  NOPR. 

♦  18  an  154  103  (1991). 

*  Tive-Year  Take-or-Pay  Make-up  ProvisioTW  in 
Natural  Gas  Producei^Pipeline  Contracts,  FERC 
Statutes  and  RegulatKms  \  32.464  (1988). 

•  Pub  L  No.  101-60. 103  Stat  157  (1988). 

'  Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol.  Order  No.  500-H.  Ill 
FERC  Slats  and  Regs  1  30.867  (1989).  reh'g  granted 


eliminate  the  five-year  makeup 
requirement  prior  to  the  January  1.  1993 
total  decontrol  of  first  sales  provided  for 
by  the  Wellhead  Decontrol  Act. 
Accordingly,  the  Commission  is 
withdrawing  this  NOPR.  Instead,  the 
elimination  of  the  five-year  make-up 
requirement  will  be  considered  as  part 
of  a  comprehensive  proposal  to  modify 
all  the  Commission's  regulations 
concerning  producers  to  reflect  the 
Wellhead  Decontrol  Act's  removal  of  all 
first  sales  from  the  Commission's 
jxirisdiction  on  January  1, 1993. 

The  five-year  make-up  requirement 
applies  only  to  producer-pipeline  take- 
or-pay  contracts  that  provide  for  a  first 
sale  of  gas  subject  to  the  Commission's 
NGA  jurisdiction.  Since  the  Wellhead 
Decontrol  Act  provides  for  the  removal 
of  all  first  sales  from  the  Commission's 
jurisdiction  by  January  1, 1993,  the  five 
year  make-up  requirement  will  have  no 
applicability  after  that  date  in  any 
event.  Perhaps  more  imp>ortanlly,  under 
that  Act,  any  gas  sold  under  a  contract 
that  the  parties  renegotiate  to  provide 
that  the  gas  will  not  be  subject  to  any 
maximum  lawful  price  is  removed  from 
the  Commission's  jurisdiction 
immediately.^  Thus,  the  Wellhead 
Decontrol  Act  ab^ady  allows  parties  to 
renegotiate  contracts  unconstrained  by 
the  regulatory  constraints  applicable  to 
Jurisdictional  contracts,  including  the 
five  year  make-up  requirement.  In  this 
context,  removal  of  the  five-year  make- 
up requirement  from  the  Commission's 
regulations  now  would  have  little 
impact,  if  any,  on  the  parties'  flexibility 
in  negotiating  take-or-pay  settlements. 
Moreover,  as  fully  discussed  in  the 
Commission's  Order  Nos.  500-H  and 
500-1,  most  pipelines  have  already 
substantially  addressed  their  take-or- 
pay  problems.'  Accordingly,  the 
Commission  believes  the  regulations 
proposed  in  Docket  No.  RP88-20-000  are 
not  needed  at  this  time,  and  the 
Commission  is,  therefore,  withdrawing 
this  NOPR  and  terminating  the  docket  in 
which  it  was  proposed. 

B.  NOPR  Proposing  Generic  Affiliated 
Entities  Test 

On  May  20, 1987,  in  revising  its  PGA 
regulations  generally,  the  Commission 
issued  a  NOPR  in  Docket  No.  RM86-14- 
000  to  establish  a  generic  test  for 
determining  whether  a  pipeline  had 
complied  with  the  Affiliated  Entities 


in  part  and  denied  In  part.  Order  No.  500-1,  ni  FKRC 
StaU  and  Regs.  1  30.680  (1990). 

*  In  addition,  various  other  categories  of 
jurisdictional  gas  are  removed  from  the 
Commission's  jurisdiction  before  January  1. 1993. 
including  gas  under  contracts  that  expire  or  are 
terminated. 

•  Supra,  f.n.  7. 


Test  set  forth  in  NGPA  section 
601(b)(l)(E].'°  More  specifically,  the 
Commission  proposed  that  amounts 
paid  by  a  pipeline  to  an  affiliate  or 
charged  for  its  own  production  will  be 
deemed  just  and  reasonable  if  the 
amounts  paid  do  not  exceed  the  average 
of  prices  paid  by  all  pipelines  to  non- 
affiliated producers  in  a  designated 
geographic  area  for  a  particular  type  of 
gas.  On  November  10, 1987,  in  adopting 
a  final  rule  revising  its  PGA  regulations, 
;n  Order  No.  483  (FERC  Stats  and  Regs 
I  30.778  at  p.  30,902),  the  Commission 
granted  a  motion  to  sever  the  property 
Affiliated  Entities  Test  from  the  final 
rule  and  established  a  separate  docket 
for  that  proposal  to  be  considered. 
[Docket  No.  RP88-2-000] 

Out  of  the  fifty-four  commenters  who 
responded  to  this  NOPR,  twenty-seven, 
comprised  of  producers,  producer-states 
and  pipelines,  urged  the  Commission  to 
withdraw  the  proposed  Affiliated 
Entities  rule  because  they  believed  it 
would  seriously  impair  the  ability  of  an 
affiliated  producer  to  acquire  new 
supplies  of  natural  gas  and  would 
ensnarl  the  affiliated  producer  in  royalty 
disputes  on  existing  and  future  leases. 

By  and  large,  those  commenters 
opposing  the  proposed  rule  argued  that 
there  was  no  rational  basis  for  the 
Commission's  departure  from  its 
utilization  of  the  case-by-case  method. 
They  believed  that  such  an  across-the- 
board  rule  was  simply  too  harsh.  Some 
commenters  expressed  the  view  that  the 
proposed  rule  was  illegal,  in  violation  of 
the  NGA.  contradictory  or  unjust.  One 
commenter  suggested  that  the 
Commission,  should  instead,  establish  m 
each  pipeline's  PGA  filing,  a  maximum 
volume  level  or  percentage  of  affiliated 
gas  for  each  category  the  pipeline  could 
flow  through  without  approval  of  the 
Commission.  One  commenter 
maintained  that  the  use  of  a  rule 
mandating  determinations  of  just  and 
reasonable  payments  based  on  a  generic 
comparability  standard  was 
inappropriate  without  a  showing  that 
interstate  pipelines,  on  an  industry-wide 
basis,  consistently  have  paid  affiliated 
producers  amounts  that  the  Commission 
deems  unjust  and  unreasonable. 
Another  commenter  averred  that  the 
Commission  had  failed  to  demonstrate 
that  a  generic  rule  would  respond 
adequately  to  the  myriad  of  distinctions 
between  the  parties  affected  by  the 
rulemaking.  Generally,  commenters 
wanted  the  Commission  to  keep  using 
its  case-by-case  determinations. 


'"  52  FR  20828  Dune  3.  1987).  FERC  Statutes  and 
Regulations.  Regulations  Preambles  \  32.443  (1987). 
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Only  6  commenters  favored  the 
proposed  rule  as  proposed.  These 
commenters  were  LDCs  who  were 
concerned  about  the  potential  dangers 
of  pipelines  favoring  their  affiliated 
entities.  The  fear  was  that  pipelines 
would  circumvent  regulations  by  paying 
excessive  prices  to  their  production 
affiliates. 

Agencies  have  discretion  to  determine 
whether  to  address  particular  issues 
through  individual  case-by-case 
adjudications  or  through  rulemaking 
proceedings  establishing  generic 
standards."  "[Tjhe  agency  *   *  'alone 
is  cognizant  of  the  many  demands  on  it, 
its  limited  resources,  and  the  most 
effective  structuring  and  timing  of 
proceedings  to  resolve  those  competing 
demands."  "^  Here,  having  considered 
all  the  comments  received  in  response  to 
the  NOPR.  the  Commission  had 
determined,  in  the  exercise  of  Us 
discretion,  that  the  issue  whether 
pipelines  have  violated  the  Affiliated 
Entities  Test  is  best  addressed  in  case- 
by-case  adjudications,  rather  than 
through  establishment  of  a  generic  test 
as  proposed  m  the  NOPR, 

Application  of  the  Affiliated  Entities 
Test  requires  determining  whether  the 
amount  paid  in  the  sale  between  the 
pipeline  and  its  affiliate  exceeds  the 
amount  paid  in  "comparable  first  sales 
between  persons  not  affiliated  with  such 
interstate  pipeline."  What  constitutes 
the  appropriate  comparable  sales  for 
purposes  of  making  this  comparison  is  a 
difficult  factual  issue  that  can  best  be 
determined  m  an  individual 
adjudication.  In  such  an  individual 
adjudication,  parties  have  the 
opportunity  to  gather  information  about, 
and  examine,  the  particular  transactions 
in  detail.  Unlike  a  generic  rule,  the  case- 
by-case  approach  allows  for  flexibility 
which  permits  a  wide  range  of  factors 
about  the  particular  sales  at  issue  to  be 
considered  m  determining  what  sales 
are  comparable  to  the  pipeline  affiliate  s 
sales  to  the  pipeline.  Consequently.  ;n 
any  individual  case,  the  proper  weight 
can  be  given  to  each  factor.  The 
Commission  agrees  with  the  opposing 
commenters  that  a  genenc  rule  could  not 
respond  adequately  to  the  myriad  of 
distinctions  between  the  thousands  of 
sales  potentially  affected  by  the 
proposed  nilemaking. 

Despite  the  advantages  of  individual 
adjudications  discussed  above,  a 
generic  rule  might  be  justified  as  a 


' '  SEC  V  Chenery  Corp..  332  U.S.  194  202-21(3 
(1947)   ^,'\.^CP  V   FPC.  425  US,  862,  228  119'6): 
Nflturai  Resources  Defense  Council.  Inc.  v.  SEC,  606 
F.2ci  1031   1055  (D  CCir  19~9), 

"  Natural  Resources  Defense  Council  Inc.  v. 
SEC,  606  F.2d  at  1056. 


means  of  reducing  administrative 
burdens,  if  tJie  Commission  were  faced 
with  large  numbers  of  cases  raising 
issues  concerning  the  Affiliated  Entities 
Test,  However,  in  recent  years  the  issue 
of  a  violation  of  the  Affiliated  Entities 
Test  has  rarely  required  litigation  in  rate 
cases.  Tliere  thus  appears  litde  need  for 
a  genenc  test  as  a  means  of  reducing 
administrative  burdens,  and  case-by- 
case  determinations  are  adequate  to  the 
task  of  ensuring  that  pipelines  not  pay 
excessive  amounts  in  making  purchases 
from  affiliates.  On  balance,  therefore, 
the  Commission  concludes  that  the 
advantages  of  case-by-case 
adjudications  in  allowing  for  individual 
consideration  of  the  particular  facts  of 
each  case  outweigh  any  benefits  that 
might  be  gained  through  establishment 
of  a  genenc  rule.  Accordingly,  the 
Commission  will  heed  the  advice  of  the 
majority  of  the  commenters  and 
withdraw  this  NOPR,  and  terminate  the 
docket  in  which  it  is  pending. 

Finally,  the  Commission  emphasizes 
that  our  action  here  is  limited  to 
deciding  not  to  establish,  through 
rulemaking,  a  generic  Affiliated  Entities 
Test  but  rather  to  use  case-by-case 
adjudications  for  resolving  issues 
concerning  the  Affiliated  Entities  Test. 
T'he  Commission  is  not  by  its  action  here 
m  any  way  addressing  the  standards 
that  will  be  used  m  those  individual 
adjudicatrons  for  purposes  of  applying 
the  Affiliated  Entities  Test.  Shortly 
before  issuance  of  the  proposal  for  a 
generic  test,  the  Commission  issued 
Opinion  No  269  in  Tennessee  Gas 
Pipeline  Co.,"  applying  the  Affiliated 
Entities  Test  in  a  specific  case.  In  that 
Opinion,  the  Commission  clarified  the 
standards  that  the  Commission  uses  in 
applying  that  test  m  individual  cases. 

///.  Dismissal  of  Petitions  for 
Rulemaking 

The  Commission  now  turns  to  the 
\  anous  petitions  for  rulemaking  in 
which  no  record  has  been  established. 
and  discusses  its  reasons  for  refusing  to 
undertake  rulemaking  proceedings  in 
response  to  those  petitions. 

A,  Proceedings  Involving  Take-or-Pay 
Related  Issues 

Three  of  the  petitions  for  rulemaking 
proceedings  that  the  commission  is 
terminating  in\o!ve  take-or-pay  related 
issues  On  fanuary  13.  1983.  in  Docket 
No.  RM83-5'MX)o!  the  State  of  Louisiana 
(Louisiana)  filed  a  petition  seeking  a 
modification  of  Commission  policy  to 
permit  pipelines  to  recover  carrying 
charges  on  take-or-pay  payments 


through  their  PGAs,  instead  of  requiring 
that  such  costs  be  recovered  through 
rate  base  treatment  in  section  4  rate 
cases.  In  support  of  its  petition. 
Louisiana  asserted  that  pipelines  would 
be  less  likely  to  cut  back  first  on  their 
takes  of  cheaper  gas  if  they  had  greater 
assurance  that  they  could  recover 
carrying  charges  on  take-or-pay  incurred 
for  more  expensive  gas. 

On  March  16, 1984,  in  Docket  No. 
RM84-10-000,  Associated  Gas 
Distributors  (AGD)  filed  a  petition  to 
amend  the  Commission's  regulations  to 
require  that  parties  to  contracts  for  the 
sale  of  any  Natural  Gas  Policy  Act 
(NGPA)  section  102  and  107  gas  that 
may  be  transported  and/or  sold  under 
Commission  authority,  certify  that  the 
underlying  contracts  are  sufficiently 
flexible  to  permit  adjustment  of  the  gas 
prices  to  reflect  changes  in  market 
conditions. 

On  May  20, 1986,  in  Docket  No.  RM86- 
lO-OOO,  Columbia  Gas  Transmission 
Corporation  (Columbia)  filed  a  petition 
requesting  that  the  Commission 
establish  a  policy  that  take-or-pay 
settlement  costs:  (1)  Are  variable  costs 
which  pipelines  can  only  recover 
through  their  commodity  rates;  (2) 
should  be  subject  to  a  searching 
prudence  inquiry;  (3)  cannot  be 
allocated  based  on  purchase 
deficiencies;  and.  (4)  that  downstream 
pipebnes  will  be  permitted  as-billed 
flow  through  of  any  costs  billed  to  them. 
As  its  basis  for  making  these  requests, 
Columbia  maintained  that  while  it  had 
resolved  its  contractual  problems  with 
producers,  its  upstream  suppliers  had 
not. 

The  Commission  has  determined  that 
no  further  action  is  necessary  in  any  of 
these  proceedings.  The  Commission  has 
considered  take-or-pay  related  issues  in 
its  Order  Nos.  500  and  528  series  of 
orders  and  in  the  individual  pipeline 
rate  proceedings  initiated  pursuant  to 
the  pohcies  established  in  those  orders. 
In  American  Gas  Association  v.  FERC 
(AGA  11).^*  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
affirmed  the  Commission's  decision  in 
Orders  No.  500-H  and  50Q-1  not  to  take 
action  under  Natural  Gas  Act  (NGA) 
section  5  to  modify  producer-pipeline 
take-or-pay  contracts.  The  court  upheld 
the  Commission's  decision  instead  to 
rely  on  individually-negotiated 
settlements — together  with  the  pipelines' 
right,  established  in  Order  No.  500,  to 
refuse  transportation  in  the  absence  of 
an  offer  of  take-or-pay  credits — to 
resolve  pipelines'  contractual  problems 


"  aa  FERC  I  81.306  (1987J. 


'•  912  F.2d  1498  fD.C  Cir  1990). 
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with  producers.'*  Ail  issues  concerning 
pipelines'  recovery  of  their  take-or-pay 
costs  from  their  customers  are  now- 
being  considered  in  pipehnes'  individual 
Order  No.  528  and  gas  inventory  charge 
proceedings. 

B  Proceedings  Involving  Issues 
Ccnceming  Open  Access 
Transportauon. 

On  June  9.  1966,  in  Docket  No  RM85- 
1-175.  the  Natural  Gas  Supply 
Association  (NCSA)  filed  an  er^efvpncy 
request  to  require  that  pipelines  sef  king 
implementation  of  Order  No.  4  !6 
through  settlements  of  preexisting  rates 
cases,  be  suDtect  to  certain  reporting 
requirements  and.  that  such  settlements 
be  limited  to  an  initial  term  of  one  year. 
NGS.A  stated  that  ;t  was  concerned  that 
new  shippers  misnt  not  have  a  full 
oppor'un.'y  to  participate  in  the 
settlements. 

On  }une  13. 1988,  in  Docket  .No.  RM<i8- 
24-000,  on  November  21.  1988.  '.n  Docket 
No,  R.Vl89-J-aXi  and  on  Febrjary  10. 
1989,  in  Docket  No.  RM89-ll-0Oa 
National  Gas  Supply  Asscaation.  PGC 
and  Producer  .Associations,  respectively, 
filed  three  separate  petitions  seeking 
Com.T.ission  rulemakings  on  the 
.dppropnate  design  of  transportation 
rates  to  reflect  the  development  of  open- 
access  transportation. 

These  ma'ters  ha've  been,  and  are 
oemg.  considered  ;n  individual  pipeline 
rate  proceedings,  the  Commission's  1989 
Policy  Statement  on  Rate  Design,'*  and 
the  current  raiemakmg  proceeding  in 
Docket  No  RM91-11-000.'' 
.-\ccordingiy,  there  is  no  need  to 
consider  the  masters  raised  in  the 
fnreaoinfi  petitions  for  rjlemaking  in 
Docket  Nos  RM88-24-000  RM89-3-000. 
and.  RM89-1 1-000  and  these  dockets 
vviil  be  terminated. 

C.  Other  Petitions  for  Rulemaking 

On  December  22.  1962.  m  Docket  No. 
R.M83-*7-0OO,  Process  Gas  Consumers 

Group  (PGC)  filed  a  petition  requesting 
that  the  Commission  and  the  Economic 
Regulatory  .'\dmini9traaon  iER,-\J:  '"  (1) 


program  expiird  or.  DecemOCT  i\.  '.JfX)  S«e  Order 
Nos.  50C-K,  56  TV  1-W*a  I'^pr!  -.Z.  lOr.  ^  FERC  Stal». 
i  Rem  <  30,91'  snd  SOO-L  5«  FT  T4fl4?    tune  25. 
lOOV,   S5  FERC  181.468. 

''  l->fenl«te  Safurai  G«»  P»pelin«  Rate  Desiga  *7 
FERC  181279  ,;98H(. 

' '  in  Re  P•.pell.^e  Service  ObJigaUon*  and 
iHe\;sion9  !o  RegtiUiions  Governing  Self- 
Impierrwntinyi  Trurnpor'aocTi  arcpr  Part  284  of  the 
Ccmmisnon  i  .Resutalions  Noljce  of  ?»r)po»<><l 
Ruie-Tisking  ls»ued  luiy  31,  :(W1,  56  rV  ZhVl  ,Auj. 
13,  19611.56  FERC  liJl.  1 -a    ISBl.. 

'•  On  Febn;a.'>  ~.  1869  -he  FR.*.  ^  au'aority  avtt 
the  imporrtlor  of  naPirsi  gas  was  TH.-Mfprrfd 
within  the  Oepartioent  of  En<»ry>  to  'h*  Offrc*  of 
Natural  Gas.  .A.isi«ian^  Secreidry  fnr  !■«,»■.,  i',n«rgy 
S^?  Dei?gd'.on  Order  a204-i;r   jjuet;  -fb--ary  7. 


Institute  a  proceeding  to  inquire  into  the 
need  for.  and  marketability  of.  imported 
natural  gas  and  what  pricing  or  rate 
conditions  should  be  attached  to  any 
import  authorizations  that  are  granted, 
and  (2)  establish  rules  concerning  the 
take-or-pay  terms  of  import  contracts.  In 
justifying  its  requests.  PGC  stated  that 
pipelines  al  that  time  (1982).  were 
proposing  to  import  gas  at  prices  higher 
than  those  available  for  domestic  gas. 

The  Secretary  of  Energy  has  delegated 
to  the  Assistant  Secretary  for  Fossil 
Energy,  not  this  Commission,  his 
authority  under  NGA  section  3  to 
authorize  imports  of  natural  gas,'*  In 
addition,  in  1984  the  Secretary  of  Energy 
issued  new  policy  guidelines  concerning 
the  Assistant  Secretary  s  exercise  that 
authority.*"  As  a  general  m.atter  under 
those  policy  guidelines,  the  Assistant 
Secretary  wiU  authorize  an  import 
where  the  contract  terms  are  sufficiently 
flexible  to  respond  to  changing  market 
conditions  for  the  duration  of  the  import. 
In  these  circumstances,  no  purpose 
would  be  served  by  considering  the  PGC 
petition. 

On  September  28, 198a  in  Docket  No. 
RM88-3O-0(X),  the  Railroad  Commission 
of  Texas  (Texas)  filed  a  petition 
requesting  the  Commission  to 
promulgate  a  rule  that  would  require 
natural  gas  companies  and  research 
organizations  to  direct  at  least  25 
percent  of  their  total  expenditure  on 
research  development  and 
demonstration  [RD&D)  plans  toward 
natural  gas  marketing  studies.  Texas 
stated  that  it  wanted  to  ensure  that 
money  would  be  available  for  the 
creation  and  expansion  of  natural  gas 
markets.  However,  a  request  of  this 
nature  is  more  appropriately  raised  m 
connection  with  an  application  seeking 
approval  of  an  annual  RD  &  D  plan,  eg. 
in  the  Gas  Research  Institute  s  fGRI) 
annual  filing  with  the  Commission. 

IV.  Conclusion 

In  consideration  of  the  foregoing,  the 
Commission  withdraws  the  Notices  of 
Proposed  Rulemaking  in  Docket  Nos. 
RM8a-2-000  and  RM88-20-000.  and 


1989.  5  Fe<ieral  Energy  CoideMTMia  (CCH)  \  TOOSl 
(1989).  For  convenience,  hereafter  thta  ordar  wiB 
refer  to  ERA  and  the  Assistant  Secretary  for  Fossil 
Energy  mterehangaably  ••  die  Asmtcnt  Secretary 

•»  See  TranaCaMda  Hpdine*  Ud.  v  FERC  8-8 
F.2d  401  (D.C  Cir.  ISBB). 

'°  New  Policy  Cuidehnes  and  Dakgation  Orders 
from  the  Secretai^  of  Energy  lo  EcoooDiic 
Regulatory  Admrnistrstion  and  Fprfpra!  Fncrsy 
Regulatory  Coauniasion  Reloftng  \n  (he  R«vutAt)on 
of  Imported  Natural  Gas.  Ut  V\i  WM  (Fob  ZL  1964). 
In  the  Policy  Cuideiioes  .Sidi^m^nt  and 
accompanying  Delegation  Orders,  the  Secretary 
also  clarified  the  division  of  authority  between  the 
Assistant  Secretary  for  Fossil  Energy  and  this 
Commission. 


denies  the  petitions  for  rulemaking  filed 
in  Docket  Nos.  RM83-47-00a  RMa3-64- 
000,  RM84-10-000,  RM85-1-175.  RM86- 
10-000.  RM88-30-000.  RM8ft-24-00a 
RM89-3-00a  and  RM8S-11-000.  These 
dockets  are  being  terminated  as  of  the 
date  of  issuance  of  this  Order. 
The  Commission  orders.  The 
proceedings  in  Docket  Nos,  RM8a-47- 
000.  RM83-54-00a  RM84-10-000,  RM85- 
1-175.  RMae-lG-OOO.  RM88-2-000. 
RM88-20-000,  RM88-30-000,  RM88-24- 
000.  RM89-;M)00  and  RM89-11-000  are 
terminated. 

By  the  Commission. 
Linwood  A.  Watsoa  Jr., 

Act;ng  Secretary. 

(FH  Doc.  92-8935  Filed  4-16-92;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[PS-260-«2] 

RIN  1545-AE26 

Deflnftlon  of  Passive  Investment 
Income 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  under  section  1362 
of  the  Internal  Revenue  Code  relating  to 
the  definition  of  passive  investment 
income.  An  S  corporation  with 
subchapter  C  earnings  and  profits  and 
excess  passive  investment  income  as 
defined  under  section  1362(d)(3)(D)  may 
be  subject  to  tax  under  section  1375, 
Moreover,  a  corporation's  subchapter  S 
election  terminates  if  the  corporation 
has  subchapter  C  earnings  and  profits 
and  excess  passive  investment  income 
for  three  consecutive  years.  Changes  to 
the  applicable  law  were  made  by  the 
subchapter  S  Revision  Act  of  1982,  the 
Tax  Reform  Act  of  1984,  the  Tax  Reform 
.'\ct  of  1986,  and  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988.  The 
proposed  regulations  affect  S 
corporations  and  their  shareholders  and 
are  necessary  to  provide  them  with 
guidance  to  comply  with  the  apphcable 
tax  law, 

DATES:  Written  comments  must  be 
received  by  June  1, 1992,  In  order  to 
testify  at  the  public  hearing  scheduled 
for  June  4, 1992,  at  10  am.,  requests  to 
speak  (with  outlines  of  oral  comments  to 
be  presented)  at  the  hearing  must  be 
received  by  May  15, 1992,  See  notice  of 
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hearing  published  elsewhere  in  this 
issue  of  the  Federal  Register. 
ADDRESSES:  Send  comments,  requests  to 
appear  at  the  public  hearing,  and 
outlines  of  oral  comments  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attention: 
CC:CORP:T:R:  [PS-280-82),  room  5228, 
Washington,  DC  20044, 
FOR  FURTHER  INFORMATION  CONTACT 
Concerning  the  hearing,  Carol  Savage, 
Regulations  Unit  (202)  377-S231  (not  a 
toll-free  number):  concerning  the 
regulation,  Andrea  Tucker,  (202)  566- 
4751  (not  a  toll-free  number). 
SUPPt^MENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h]l.  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs. 
Washington.  DC  20503,  with  copies  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer  T:FP, 
Washington,  DC  20224. 

The  collection  of  information  in  this 
regulation  is  in  $  1.1362-5(d)(iv).  This 
information  is  required  by  the  Internal 
Revenue  Service  to  determine  which  S 
corporations  elect  by  amended  return  to 
have  the  rules  of  the  proposed 
regulations  apply  to  years  pnor  to  the 
effective  date  of  those  regulations.  This 
information  will  be  used  to  monitor 
compliance  with  the  regulation.  The 
likely  respondents  are  small  businesses. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  particular 
circumstances.  Estimated  total  annual 
reporting  burden  for  S  corporation 
shareholders  filing  Form  1040X:  16,500 
hours.  The  estimated  annual  burden  per 
respondent  is  3  hours  and  18  minutes. 
Estimated  number  of  respondents;  5,000 
Estimated  annual  frequency  of 
responses  (for  reporting  requirements 
only):l. 

Background 

This  document  amends  the  Income 
Tax  Regulations  (26  CFR  part  1]  under 
section  1362  of  the  Internal  Revenue 
Code  of  1986,  as  amended  (the  "Code") 


These  amendments  are  necessary  to 
implement  section  1362  as  added  by 
section  2  of  the  subchapter  S  Revision 
Act  of  1982  and  as  amended  by  sections 
102  and  721  of  the  Tax  Reform  Act  of 
1984,  sections  511,  632,  and  701  of  the 
Tax  Reform  Act  of  1986.  and  sections 
1006(n(6)-(7)  and  1007(g)(9)  of  ihe 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  Proposed  regulations  undpr 
section  1362  were  published  on 
December  27,  1988  (53  FR  52190) 

The  preamble  to  those  regulations 
requested  comments  concerning  the 
appropriate  scope  of  the  passive 
investment  income  limitation,  includms 
public  comment  on  alternative 
definitions  that  would  distinguish 
passive  investment  income  from  income 
earned  in  the  active  conduct  of  a  trade 
or  business.  In  response  to  comments 
received,  this  notice  of  proposed 
rulemaking  replaces  portions  of  the 
proposed  regulations  published 
December  27, 1988. 

Explanation  of  Provisions 

Under  section  1362(d)(3)  of  the  Code, 
a  corporation's  S  election  terminates  if 
the  corporation  has  subchapter  C 
earnings  and  profits  at  the  close  of  three 
consecutive  taxable  years,  and.  for  each 
of  those  taxable  years,  more  than  25 
percent  of  the  corporation's  gross 
receipts  is  passive  investment  income. 
Additionally,  for  any  taxable  year  in 
which  an  S  corporation  has  excess 
passive  in\'estment  income  and 
subchapter  C  earnings  and  profits,  the  S 
corporation  may  be  subject  to  tax  under 
section  137.5  Passive  investment  income 
generally  includes,  with  a  number  of 
exceptions,  gross  receipts  derived  from 
royalties,  rents,  dividends,  interest, 
annuities,  and  sales  or  exchanges  of 
stock  or  securities.  Under  section 
137,5(b)(3].  the  section  1362ld)(3) 
definirion  of  passive  investment  income 
also  applies  for  purposes  of  section  1375. 

These  proposed  regulations  define 
passive  investment  income  for  purposes 
of  section  1362  and  section  13"5  and 
reflect  all  the  exceptions  contained  in 
the  statute  and  in  the  former  proposed 
regulations  to  the  definition  of  passive 
investment  income.  In  addition,  these 
proposed  regulations  generally  except 
from  the  definition  of  passive 
investment  income  gross  receipts 
derived  in  the  ordinary  course  of  certain 
trades  or  businesses. 

Thus,  under  these  proposed 
regulations,  royalties  are  limited  to 
those  not  derived  in  the  ordinary'  course 
of  a  trade  or  business  of  licensing 
property.  Royalties  also  do  not  include 
cop\Tight  royalties  as  defined  under 
section  543(a)(4),  mineral,  oil  and  gas 
royalties  as  defined  under  section 


543(aj(3);  amounts  received  upon 
disposal  of  timber,  coal,  or  domestic  iron 
ore  with  respect  to  which  the  special 
rules  of  section  631  [b)  and  (c)  apply:  or 
active  business  computer  software 
royalties  as  defined  under  section  543(d) 
{without  regard  to  paragraph  (d)(5)). 
Rents  do  not  include  amounts  earned  for 
the  use  of  property  if  significant  services 
are  rendered,  nor  do  rents  include 
produced  film  rents  as  defined  under 
section  543(a)(5).  Passive  investment 
income  does  not  include  interest  earned 
from  the  sale  of  property  or  the 
performance  of  services  in  the  ordinary 
course  of  a  trade  or  business,  or  gross 
receipts  directly  derived  in  the  ordinary 
course  of  a  trade  or  business  of  lending 
or  financing,  dealing  in  property, 
purchasing  or  discounting  accounts 
receivable,  notes,  or  installment 
obligations,  or  servicing  mortgages. 
Additionally,  under  these  proposed 
regulations,  the  Commissioner  may  by 
regulations,  revenue  ruling,  or  revenue 
procedure  exclude  from  the  definition  of 
passive  investment  income  other  income 
derived  in  the  ordinary  course  of  a 
corporation's  trade  or  business. 

These  proposed  regulations  under 
section  1362  are  proposed  to  apply  to 
taxable  years  of  corporations  beginning 
after  December  31. 1992.  An  S 
corporation  and  its  shareholders  may, 
however,  elect  to  apply  these 
regulations  to  the  extent  that  the  statute 
of  limitations  has  not  expired  for  S 
corporation  taxable  years  beginning  on 
or  before  December  31, 1992,  but  not  for 
any  taxable  year  beginning  on  or  before 
December  31,  1981.  This  election  may  be 
made  for  an  S  corporation  taxable  year 
by  filing  for  the  corporation  and  each 
shareholder  a  return  or  an  amended 
return  that  is  consistent  with  these  rules 
for  that  taxable  year  for  which  the 
election  is  made  and  each  subsequent 
taxable  year.  Furthermore,  an  S 
corporation  and  its  shareholders  may 
revoke  an  election  made  under  section 
1368(e)(3)  if  all  relevant  returns  are,  or 
are  amended  to  be.  consistent  with  the 
revocation. 

However,  corporations  described  in 
section  1362(d)(3)(E)  may  elect  to  apply 
these  rules  only  for  positions 
established  after  July  18. 1984,  in  taxable 
years  ending  after  such  date. 

To  the  extent  that  an  S  corporation 
and  its  shareholders  wish  to  elect  to 
apply  these  regulations  for  one  or  more 
prior  open  taxable  years  but  .cannot  file 
all  returns  consistent  with  the 
provisions  of  this  regulation,  the  Internal 
Revenue  Service  may  grant  relief  in 
appropriate  circumstances.  In  addition, 
the  Service  invites  public  comment  on 
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the  application  of  these  rules  to  prior 
taxdbie  years. 

Special  Analysis  | 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and.  therefore,  an 
:r.itial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  Written  comments  must  be 
received  by  June  1, 1992.  Requests  to 
speak  (with  outlines  of  oral  comments  to 
be  presented)  at  a  public  hearing 
scheduled  for  June  4. 1992.  at  10  a.m., 
must  be  received  by  May  15, 1992.  See 
the  notice  of  public  hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Rpsister 

I 
Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Andrea  Tucker 
of  the  Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries), 
internal  Revenue  Service.  However. 
other  persormel  from  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  their 
development. 

Li!,t  of  Sub  i eels  in  26  CFR  1.1361-0 A 
through  1.1388-1 

Cooperatives.  Income  taxes.  Reporting 
and  recordkeeping  requirements.  Small 
business. 

Proposed  Amendmt^rts  to  the 
Res;ulations 

I  he  proposed  amendments  to  26  CFR 
part  1  are  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1953 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  as  follows: 


Authority:  Sec  7805,  SBA  Stat  917:  26 
U.S.C.  7806. 


Par.  2.  Proposed  S  11362-0.  as 
published  in  the  Federal  Register  on 
December  27. 1988  (53  FR  52190).  is 
amended  by  revising  the  paragraph 
headings  for  5  1.1362-3(d)(5)  through 
(d)(6)  to  read  as  follows: 

•  *        •        *        • 

(5)  Passive  investment  income. 
(i)  In  general. 

(ii)  Definitions. 

(A)  Royalties. 
(1)  In  general. 

[2]  Royalties  derived  in  the  ordinary 
course  of  a  trade  or  business. 

[3]  Copyright,  mineral,  oil  and  gas. 
and  active  business  computer 
software  royalties. 

(B)  Rents. 

(1)  In  general. 

[2]  Provision  of  significant  services. 
[3]  Produced  film  rents. 

(C)  Dividends. 

(D)  Interest. 
[1]  In  general. 

(2)  Interest  on  obligations  acquired  in 
the  ordinary  course  of  a  trade  or 
business. 

(E)  Annuities. 

(F)  Gross  receipts  from  the  sale  of 
stock  or  securities. 

(G)  Other  income, 
(iii)  Special  rules. 

(A)  Options  or  commodities  dealers. 

(B)  Treatment  of  certain  lending, 
financing  and  other  businesses. 

(C)  Payment  to  a  patron  of  a 
cooperative. 

(iv)  Effective  date. 

(6)  Examples. 

Par.  3.  Proposed  5  1.1362-3.  as 
published  in  the  Federal  Register  on 
December  27. 1988  (53  FR  52193),  is 
amended  by  revising  paragraphs  9dX5] 
and  (6)  to  read  as  follows: 

§  1.1362-3    Termlnatlor  o'  election 

•  •         «         • 

(d)  Excess  passive  investment  income. 

•  *  • 

(5)  Passive  investment  income — (i)  In 
general.  In  general,  passive  investment 
income  means  gross  receipts  (as  defined 
in  paragraph  (d)(4)  of  this  section) 
derived  from  royalties,  rents,  dividends, 
interest,  annuities,  and  gains  from  the 
sales  or  exchanges  of  stock  or  securities. 

(ii)  Definitions.  For  purposes  of  this 
paragraph  (d)(5),  the  following 
definitions  apply: 

(A)  Royalties — [1]  In  general. 
Royalties  means  all  royalties,  including 
mineral,  oil,  and  gas  royalties,  and 
amounts  received  for  the  privilege  of 
using  patents,  copyrights,  secret 
processes  and  formulas,  good  will. 


trademarks,  tradebrands.  franchises, 
and  other  like  property.  The  gross 
amount  of  royalties  is  not  reduced  by 
any  part  of  the  cost  of  the  nghts  under 
which  they  are  received  or  by  any 
amount  allowable  as  a  deduction  in 
computing  taxable  income. 

[2]  Royalties  derived  in  the  ordinary 
course  of  a  trade  or  business.  Royalties 
does  not  include  royalties  derived  m  the 
ordinary  course  of  a  trade  or  business  of 
licensing  property.  Royalties  received  by 
a  corporation  are  derived  in  the 
ordinary  course  of  a  trade  or  business  of 
licensing  property  only  if,  based  on  all 
the  facts  and  circumstanct's,  the 
corporation — 

(;]  Created  the  property:  or 

[ii]  Performed  significant  services  or 
incurred  substantial  costs  with  respect 
to  the  development  or  marketing  (jf  the 
property 

(J)  Coyynght.  mineral,  oil  and ^as, 
and  active  business  computer  software 
royalties.  Royalties  does  not  include 
copyright  royalties  as  defined  under 
section  543(aj(4);  mineral,  oil  and  gas 
royalties  as  defined  under  section 
543(a)(3);  amounts  received  upon 
disposal  of  timber,  coal,  or  domestic  iron 
ore  with  respect  to  which  the  special 
rules  of  section  631(b)  and  (c)  apply;  and 
active  business  computer  software 
royalties  as  defined  under  section  543(d) 
(without  regard  to  paragraph  (d)(5)). 

[W\  Rents — (7)  In  genera!  Rents 
means  amounts  received  for  the  use  of, 
or  right  to  use.  property  (whether  re«l  or 
personal)  of  the  corporation. 

[2]  Provision  of  significant  services. 
Rents  does  not  include  payments 
received  for  the  use  of  or  nght  to  use 
property  if  the  corporation  also  provides 
significant  services  to  the  user  or 
occupant  for  the  payments.  Examples  of 
payments  not  trtaied  as  rents  include 
payments  for  the  use  of  rooms  or  other 
quarters  in  hotels,  boarding  houses, 
apartment  houses,  tounst  homes,  motor 
courts,  or  motels  if  significant  services 
are  rendered  to  the  occupant. 
Generally,  significant  services  are 
considered  rendered  to  the  occupant  if 
they  are  primarily  for  the  occupant's 
convenience  and  are  other  than  those 
usually  or  customarily  rendered  m 
connection  with  the  rental  of  rooms  or 
other  space  for  occupancy  only.  Maid 
service  supplied  by  a  hotel  is  an 
example  of  significant  services  rentiered 
to  the  occupant:  in  contrast,  the 
furnishing  of  heat  and  light,  the  cleaning 
of  common  areas  such  as  public 
entrances,  exits,  stairways  and  lobbies. 
the  collection  of  trash,  and  similar 
activities  are  not  significant  services 
rendered  to  the  occupant.  Payments  for 
the  use  of  entire  private  residences  or 
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living  quarters  in  duplex  or  multiple 

housing  units,  or  offices  in  an  office 
building,  or  similar  property,  senerally 
are  rents.  Payments  for  the  parking  of 
automobiles  ordinarily  are  not  rents. 
Payments  for  the  warehousing  of  goods 
or  "for  the  use  of  personal  property 
generally  are  rents  unless  significant 
services  are  rendered  in  connection  with 
the  payments. 

(,?)  Produced  film  rents.  Rent.s  does 
not  include  produced  film  rents  as 
defined  under  section  543(al(51 

(C)  Dividends.  Dividends  includes 
dividends  as  defined  in  section  316. 
amounts  to  be  included  in  gross  income 
under  section  551  [relating  to  foreign 
personal  holding  company  income  taxed 
to  U.S.  shareholders),  and  con.sent 
dividends  as  provided  in  section  565. 
See  paragraph  (d)(5](iii)(B)  and  IC)  of 
this  section  for  special  rules  for  the 
treatment  of  certain  dividends  and 
certain  payments  to  a  patron  of  a 
cooperative. 

(D)  Interest — {I]  !n  gerprn!  Interest 
means  any  amounts  received  for  the  use 
of  mioney  (including  tax-exemp!  interest 
and  amounts  treated  as  ir.'erest  under 
section  483, 1272, 1274,  or  7872].  See 
paragraph  (d]|5)(iii)(B)  of  this  section  for 
a  special  rule  for  the  treatment  of 
interest  derived  in  certain  businesses. 

[2]  Interest  on  oh/ipations  ocqvired  in 
the  ordinary  course  of  a  trade  or 
business.  Interest  does  not  inch'de 
interest  on  any  obligation  acquired  from 
the  sale  of  property  descnbed  in  section 
1221(1)  or  the  performance  of  services  in 
the  ordinary  course  of  a  trade  or 
business  of  selling  the  property  or 
performing  the  serv'ices. 

(E)  Annuities.  Annuibes  means  the 
entire  amount  received  as  an  annuity 
under  an  annuity,  endowment,  or  life 
insurance  contract,  if  any  part  of  the 
amount  would  be  includible  in  sross 
income  under  section  72. 

(F)  Gross  receipts  from  the  suie  of 
stock  or  securities.  Gross  receipts  from 
sales  or  exchanges  of  stock  or  securities 
(to  the  extent  of  gains  therefrom)  as 
described  in  paragraph  (d)(4)(u)lBl  of 
this  section  are  passive  investment 
income.  See  paragraph  {d)(5)(uiKB)  of 
this  section  for  a  special  rule  for  the 
treatment  of  gains  denved  m  certain 
businesses. 

(G)  Other  income.  Passive  investment 
income  does  not  include  other  income 
identified  by  the  Commissioner  by 
renulations,  revenue  ruling,  or  revenue 
procedure  as  income  derived  in  the 
ordinary  course  of  a  trade  or  business 

(iii)  Special  rules.  For  purposes  of  this 
paragraph  (d)(5).  the  following  special 
rules  apply: 

(A)  Options  or  commodities  dedrrs. 
In  the  case  of  an  options  dealer  or 


commodities  dealer,  "passive 
investment  income"  does  not  include 
any  gain  or  loss  (in  the  normal  course  of 
the  taxpayer's  activity  of  dealing  in  or 
fading  section  1256  contracts)  from  any 
section  1256  contract  or  property  related 
to  the  contract.  "Options  dealer." 
"commodities  dealer,"  and  "section  1256 
contract '  have  the  same  meaning  as  in 
section  1362(d)(3)(E)(ii). 

(B)  Treatment  of  certain  lending, 
financing  and  other  businesses. 
"Passive  investment  income"  does  not 
include  gross  receipts  that  are  directly 
derived  m  the  ordinary  course  of  a  trade 
or  business  of — 

[1]  lending  or  financing 

(:r)  dealing  in  property; 

(?)  purchasing  or  discounting  accounts 
receivable,  notes,  or  installment 
obligations;  or 

[4]  servicing  mortgages. 

Cain  (as  well  as  interest  income)  wiih 
respect  to  loans  originated  in  a  lending 
business,  or  interest  income  (as  well  as 
gain)  from  debt  obligHtions  of  a  dealer  in 
such  obligations,  constitute  grohs 
receipts  directly  derived  in  the  ordinary 
course  of  business  However,  interest 
earned  from  the  investment  of  idle  funds 
in  short-term  securities  does  not 
constitute  gross  receipts  directly  derived 
in  the  ordinary  coarse  of  business. 
Similarly,  a  dealer's  inoMne  or  gain  from 
an  item  of  property  is  not  derived  in  the 
ordinary  course  of  its  trade  or  business 
if  the  dealer  held  the  property  for 
investment  at  any  time  before  the 
income  or  gain  is  recognized. 

(c)  Payment  to  a  patron  of  a 
cooperative.  "Passive  investment 
Income"  does  not  include  amounts 
included  in  the  gross  income  of  a  patron 
of  a  cooperative  (within  the  meaning  of 
section  1381(a),  without  regard  to 
paragraph  (2)(A)  or  (C)  thereof)  by 
reason  of  any  payment  or  allocation  to 
the  patron  based  on  patronage  occtirring 
in  the  case  of  a  trade  or  business  of  the 
patron, 

(iv)  Effective  date.  This  paragraph 
(d)(5)  applies  to  taxable  years  of 
corporations  beginning  after  December 
31,  1992.  For  taxable  years  for  which  the 
statute  of  limitations  has  not  expired 
under  section  8511.  an  S  corporation  and 
its  shareholders  may  elect  to  apply 
these  regulations  for  S  corporation 
taxable  years  beginning  on  or  before 
December  31,  1992.  but  not  fnr  taxaWe 
years  beginning  on  or  before  December 
31, 1981  This  election  may  be  made  by 
filing,  for  the  corporation  and  each 
affected  shareholder,  a  return  or  an 
amended  return  that  is  consistent  with 
these  rules  for  the  taxable  year  for 
which  the  election  is  made  and  each 
subsequent  taxable  year.  However, 
corporations  described  in  paragraph 


(DM5)fiii)(A)  of  this  se.      >r  aiay  elect  to 
apply  these  rules  only  for  positions 
established  after  July  18, 1984,  in  taxable 
years  ending  after  such  date. 

(6)  Examples.  The  pririciples  of 
paragraph  (d)(4)  and  (d)(5)  of  this 
section  are  illustrated  by  the  following 
examples.  Unless  otherwise  provided  in 
an  example,  S  is  en  S  corporation  with 
subchapter  C  earnings  and  profits,  and 
S's  gross  receipts  fron)  operations  are 
gross  receipts  not  derived  from 
royalties,  rents,  dividends,  interest, 
annuities,  or  gains  from  the  sales  or 
exchanges  of  stock  or  securities.  S  is  a 
calendar  year  taxpayer  and  its  first 
taxable  year  as  an  S  corporation  it  1993, 

Example  1  Royalties  denved  in  ordinary 
course  of  trade  or  business,  (i)  In  1993.  S  has 
gross  recetpts  of  $75,000.  Of  this  amount. 
$5,000  is  from  royalty  payments  with  respect 
to  Trademark  A,  $8,000  is  from  royalty 
payments  with  respect  to  Trademark  B,  and 
$82,000  is  gross  receipts  from  operation*.  S 
created  Trademark  A,  but  S  did  not  create 
Trademark  B  or  perfonm  significant  services 
or  incur  substantia)  coats  with  respect  to  the 
development  or  marketing  of  Trademark  B 

(ii)  Because  S  created  Trademark  A,  the 
royalty  pajrmenfs  with  respect  fo  Trademark 
A  are  denved  in  the  ordinary  course  of  ^s 
businesa  and  are  rwt  included  tn  the  term 
"royalties"  for  purposes  of  determining  ,?s 
passive  investment  income  See  paragraph 
(d)(5)(ii){A)[;)  of  this  section.  However  the 
royalty  payments  with  respect  to  Trademark 
B  are  included  in  the  term  "royalties "  for 
purposes  of  determining  Ss  passive 
investment  income.  See  paragraph 
(d)(5)(ii)(A)(,?)  of  this  section.  S's  passive 
investment  income  for  the  year  is  $8,000,  and 
S's  passive  investment  income  percentage  for 
the  taxable  year  is  lO.er*  ($8,000/$75.000). 
This  does  not  exceed  25  percent  of  S's  gross 
receipts  and  consequently  the  three-year 
period  described  in  section  1382(d)(3J  does 
not  begin  to  run. 

Example  2.  Dividends;  gain  on  scle  of  stock 
held  for  investment  [i]  In  1993,  S  receives 
dividends  of  $10,000  on  stock  of  corporations 
P  and  O,  recognizes  a  gain  of  $25,000  on  sale 
of  the  P  stock,  and  recognizes  a  loss  of 
$12,000  on  sale  of  the  O  stock.  S  held  the  P 
and  O  stock  for  investment,  rather  than  for 
sale  in  the  ordinary  course  of  a  trade  or 
business.  S  has  gross  receipts  from 
operafiorui  of  $110,000. 

(li)  S's  gross  receipts  are  calculated  as 
follows: 

Cross  receipts  from  operations $110,000 

Cross  dividend  receipts lOOOO 

Gain  on  sale  of  P  stock  (Loaa  on  O 

stock  not  taken  into  account) 25.000 

Total  gross  receipts 145.000 

(iii)  S's  passive  investment  income  is 
determined  as  follows: 

Gross  dividend  receipts - $10,000 

Cain  on  sale  of  P  stock  (l.o»*  on  O 

stock  not  Ukcn  into  account) 25.000 

Total  passive  investment  income 35.000 

S's  passive  investment  Income  percentage  for 
its  first  year  as  an  S  corporation  Is  24  1* 
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($35.000/S145.CK)0).  This  does  not  exceed  25 
percent  of  5's  gross  receipts  and 
consequently  the  three-year  period  described 
In  section  1362(d)(3)  does  not  begin  to  run. 

Example  3.  Interest  on  accounts  receivable, 
netting  of  gain  on  sale  of  real  property 
investments,  (i)  In  1993.  S  receives  S6,000  of 
interest  on  accounts  receivable  arising  from 
5*8  sales  of  inventory  property.  S  also 
receives  dividends  with  respect  to  stock  held 
for  investment  of  $1,500.  In  addition.  S  sells 
two  parcels  of  real  property  (Property  J  and 
Property  K)  that  S  had  purchased  and  held 
for  investment.  S  sells  Property  J,  in  which  S 
has  a  basis  of  S5.000.  for  $10,000  (a  gain  of 
S5.000)  S  sells  Property  K.  in  which  S  has  a 
basis  of  $12,000.  for  $9,000  (a  loss  of  $3,000).  S 
h.is  gross  receipts  from  operations  of  $90,000. 

(ii)  S'b  gross  receipts  are  calculated  as 
follows: 

Gross  receipts  from  operations- $90,000 

Cross  interest  receipts — 6.000 

Cross  dividend  receipts 1.500 

Net  gain  on  sale  of  real  property 

Investments 2.000 

Total  grow  receipts ~ 99.500 

Under  paragraph  (d)(5)(ii)(D)  of  this 
sectioa  Ss  gross  interest  receipts  are  not 
passive  investment  income.  In  addition,  gain 
on  the  sale  of  real  property  ($2,000)  is  not 
passive  investment  income.  S'b  passive 
investment  income  includes  only  the  $1,500  of 
gross  dividend  receipts.  Accordingly.  S'b 
passive  investment  income  percentage  for  its 
first  year  as  an  S  corporation  is  1.51^ 
{$1.500/$99,500).  This  does  not  exceed  25 
percent  of  Sa  gross  receipts  and 
consequently  the  three-year  period  described 
in  section  1362(d)(3)  does  not  begin  to  run. 

Example  4.  Interest  received  in  the 
ordinary  course  of  a  lending  business,  (i)  In 
1993.  5  has  gross  receipts  of  $100,000  from 
loans  and  Investments  made  In  the  ordinary 
course  of  5*8  mortgage  banking  business.  This 
includes,  for  example,  mortgage  servicing 
fees,  interest  earned  on  mortgages  prior  to 
sale  of  the  mortgages,  and  gain  on  sale  of 
mortgages.  In  additioit  S  receives,  from  the 
investment  of  idle  funds  in  short-term 
securities,  $15,000  of  gross  interest  income 
and  $5,000  of  gain. 

(ii)  5's  gross  receipts  are  calculated  as 
follows: 

Gross  receipts  from  operations $100,000 

Gross  interest  receipts 15.000 

Gain  on  sale  of  securities .«. . 5.000 

Total  gross  receipts -...120.000 

(iii)  5's  passive  investment  income  is 
determined  as  follows: 

Gross  interest  receipts $15,000 

Gain  on  sale  of  securities 5.000 

Total  passive  investment  income 20.000 

5s  passive  investment  income  percentage 
for  its  first  year  as  an  S  corporation  Is  16.67% 
(S20.000/$120.000).  This  does  not  exceed  25 
percent  of.5'8  gross  receipts  and 
consequently  the  three-year  period  described 
in  section  1362(d)(3)  does  not  begin  to  run. 

Shirle>  D  Peterson. 
Commissioner  of  Internal  Revenue. 
FR  Doc.  92-8746  Filed  4-16-92:  8:45  am| 
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26  CFR  Part  1 

Definition  o?  Passrve  Investment 
IncoTie:  Hearing 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Notice  of  public  hearing  on 

proposed  regulations. 

SUMMARY:  This  document  provides 
nonce  oi  public  hearing  on  proposed 
regulations  relating  to  the  definition  of 
passive  investment  income. 
DATES:  The  public  hearing  will  be  held 
on  Thursday,  June  4. 1992,  beginning  at 
10  a.m.  Requests  to  speak  and  outlines 
of  oral  comments  must  be  received  by 
Thursday.  May  15, 1992. 
ADDRESSES:  The  public  heating  will  be 
held  in  the  Commissioner's  Conference 
Room,  room  3313,  Internal  Revenue 
Sei^ce  Building.  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Requests  to  speak  and  outlines  of  oral 
comments  should  be  submitted  to: 
Internal  Revenue  Service.  P.O.  Box  7604. 
Ben  Franklin  Station,  Attn: 
CC:CORP;T:R.  (PS-26(>-82).  room  5228 
Washington.  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Savage  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate), 
202-377-9236  or  (202)  566-3935  (not  toll- 
free  numbers). 

sucptEMEVTARY  information:  The 
-,  .   ,•    •    ;    :  •  public  hearing  is  proposed 
regulations  under  section  1362  of  the 
Internal  Revenue  Code  of  1986.  The 
proposed  regulations  appear  elsewhere 
in  this  issue  of  the  Federal  Register. 
The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  conunents  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Thursday. 
May  15. 1992,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consimied  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 


Internal  Revenue  Service  Building  until 
9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue 
Cynthia  E.  Grig.sby. 

Alternate  Federa '  Register  Liaison  Officer, 
Assistant  Chief  Counsel  /Corporate). 
[FR  Doc.  92-8747  Filed  4-16-92  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 

Maryland  Permanent  Regulatory 
Program;  Hydrologlc  Balance; 
Impoundments;  Civil  Penalties 

agency:  Office  of  Surface  Mining 
Reclarr-ntior.  and  Enforcement  (OSM), 

InteriL.ir 

action:  Proposed  rule. 

summary:  OSM  IS  announcing  the 
receipt  and  requesting  comments  on  a 
proposed  amendment  to  the  Maryland 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Maryland 
program)  under  the  Surface  Minins 
Control  and  Reclamation  Act  of  19"7 
(SMCR.^).  The  amendment  concerns 
changes  to  the  Code  of  Mar>-land 
Regulations  (COMAR)  required  by  OSM 
in  P'ederal  rulemaking.  56  FT^  37839, 
August  9.  1991.  The  changes  are 
subni'tted  to  satisfy  the  requirements  of 
30  CFR  916,16fb)-(g),  and  cover 
hydrologlc  balance,  impoundments  and 
civil  penalties. 

This  notice  sets  forth  the  times  and 
locations  that  the  Maryland  program 
and  the  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  subm,it 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  Wntten  comments  must  be 
received  on  or  before  4  p.m.  on  May  18. 
1992  to  ensure  consideration  in  the 
rulemaking  process.  If  requested,  a 
public  heanng  on  the  amendment  will 
be  held  at  9  a.m.  on  May  12,  1992. 
Requests  to  present  testim.ony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  on  May  4.  1992. 
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ADDRESSES:  Written  comments  and 

requests  to  testify  a  the  hearing  should 
be  mailed  or  hand  delivered  to.  Robert 

Giggi.  Director,  Harrisburg  Field  Office. 
at  the  address  listed  bebw.  Copies  of 
the  Manland  program,  the  proposed 
amendment,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
addresses  listed  below  dunng  normal 
business  hours,  Monday  through  Friday 
excluding  holidays. 

Each  requester  may  receive,  free  of 
change,  one  copy  of  the  proposed 
amendment  by  contacting  OSM"s 
Hamsburg  Field  Office. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement.  Hamsburg  Field 

Office.  Hamsburg  Transportation 

Center.  Third  Floor,  Suite  3C,  4th  and 

Market  Streets,  Harrisburg, 

Pennsylvania  17101,  Telephone:  (717) 

782-t03fi. 
Maryland  Bureau  of  Mines.  69  Hill 

Street.  Frosfburg,  Maryland  21532, 

Telephone:  (301)  689-4136. 

A  public  hearing,  if  held,  will  be  at  the 
Pen  Hams  Motor  Inn  and  Convention 
Center  at  the  Camp  Hill  Bypass  and  US. 
Routes  11  and  15.  Camp  \\\\l 
Pennsylvania,  or  at  some  other  location 
in  the  area  of  interested  parties. 
FOR  FURTHER  INfORMAT»ON  CONTACT. 
Robert  Biggi.  Director,  Hamsburg  Field 
Office.  Telephone  (717)  782-4036. 
SUPPUEMENTARV  IMFOftMATION.- 

I.  Background  on  the  Maryland  Program 

The  Secretary  of  the  Interior  approved 
the  Maryland  program  on  February  18. 
1982.  Information  on  the  background  of 
the  Maryland  program  including  the 
Secretary's  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  of  tlie 
Maryland  program  can  be  found  in  th^' 
February  18.  1982.  Federal  Register  ;47 
FR  7214-7217).  Subsequent  action.s 
concerning  amendments  to  the 
Maryland  program  are  in  30  CFH  920.15 
and  30  CFP.  920,16. 

II.  Discussion  of  Amendment 

The  Maryland  Bureau  of  Minrs 
(Bureau)  submitted  a  program 
amendment  to  OSM  on  February  7,  1992. 
The  amendment  (.Administrative  Record 
No.  MD-549.00)  is  in  response  to  the 
Director's  decision  as  set  forth  at  56  FR 
3:'839  (August  9,  1991)  in  connection 
with  a  program  amendment  filed  by 
Maryland  on  October  31.  1989 
(Administrative  Record  No  MD-428). 
The  October  31.  1989,  amendment 
addressed  the  third  phase  of  Maryland's 
response  to  OSM's  luly  8,  1986,  732" 
letter  (Administrative  Record  No  MD- 
351). 


In  a  letter  dated  February  13  1990 
(.•Administrative  Record  No  MD-^MO; 
Maryland  requested  OSM  to  withdraw 
COMAR  08.13.09.24  (Ponds  and 

Sediment  Control  Measures)  {r;)m  the 
October  31, 1989,  amendment  »o  that  the 
regulation  could  be  modified.  .Maryland 
submitted  changes  to  COMAR 
08.13.09.24  and  08  13,09.0lB 
(Administrative  Record  No  KrL)^4?i  on 
March  9.  1990.  OSM  considered  the 
changes  as  part  of  the  original 
amendnvent  in  the  August  9.  1991, 
Federal  rulemaking. 

In  the  August  9.  1991.  Federal 
rulemaking,  the  Director  found  that 
certain  amendments  were  not  as 
effective  as  their  Federal  counterparts, 
and  required  Maryland  to  correct  these 
deficiencies  in  accordance  with  .30  OR 
920.16(b)-(gi  (56  VR  37861.  August  9. 
1991).  The  proposed  regulation  changes 
are  discussed  below: 

1.  COMAR  06.13.09.Z3E(5)—Hydrologic 
Balance 

30  CF'R  920.16(b)  requires  Maryland  to 
amend  its  program  to  require  the 
operator  to  demon.'itrate  that  the 
operation  prevented  matenal  damage  to 
the  hydrolugic  balance  outside  the 
permit  areas,  before  the  regulatory 
authority  may  mcxiify  su.'^ace- water 
monitoring  requirements. 

The  Bureau's  revision  of  COMAR 
(.«.13.09.23E(5)  (a)  and  (b)  allows  the 
operator  to  discontinue  water 
monitoring  before  bond  release  if  it  can 
be  demonstrated  that  the  operation  has 
minimized  disturbance  to  the  hydrologic 
t)a!ance  m  the  permit  and  adjacent 
areas  and  prevented  material  damage  to 
the  hydrologic  balance  outside  the 
permit  area  and  water  quality  and 
quantity  are  suitable  to  support 
approved  post-maning  land  uses.  In 
addition,  the  operator  must  demonstrate 
that  monitoring  is  no  longer  necessary  to 
achieve  the  purposes  of  the  monitoring 
plan. 

2.  COMAR  08. 13  09 24H(7)— Inspections, 

and  COMAR  06. 13.09.24H(n)(aJ— 
Annual  Inspections 

30  CFR  920  Iflfr)  requires  Maryland  to 
amend  COMAR  ()8  13  09  24H{1)n)  and/ 
or  08  13.09.24HI9)  to  make  it  clear  that 
annual  inspections  of  mipoundmepts  are 
conducted  by  professional  enjiineers  or 
specialists  expenenced  in  the 
construction  of  impoundments 

The  Bureau  rearranged  the  provisions 
of  COM.'\R  08,13  09.24H,  and  the 
COM.AR  08  13  09  24ii|ri  [rtC.jJUdge  was 
deleted 

Proposed  COMAR  08  13  09.24(H)(7) 
(Inspections)  replaces  COMAR 
08,13,09,24H(6)  and  requires,  as  did 
COMAR  08,13  09  24H(6).  that  a  qualified 


specialist  under  the  direction  of  the 
professional  engineer,  to  inspect  all 
imponndments  under  constraction.  The 
professional  engineer  or  specialist  is 
required  to  be  experienced  tn  the 
construction  of  hnpotmdments. 

FYoposed  COMAF;  Of^.  13.09.24H(llKa) 
(Annual  Inspections)  replaces  COMAR 
08.13.09.24H(9)  (Annual  Inspections)  and 
requires  the  registered  professional 
engineer  or  specialist  to  be  experienced 
in  the  construction  of  impoundments. 

3.  COMAR  08.13.09.24H(3)(c}— Stability 

30  CFR  816.16(d)  requires  Maryland  to 
amend  COMAR  08.13.09.24H(2)|c)  to 
change  the  engineering  design  standard 
to  ensure  that  impoundment  stability  is 
comparable  to  a  1.3  minimum  static 
safety  factor.  OSM  set  out  the  specific 
changes  required  in  the  preamble  of  the 
August  9, 1991.  Federal  rulemaking,  page 
37844. 

The  Bureau's  old  COMAR 
08.13.09.24H(2)(c)  is  renumbered 
COMAR  08.13.09.24H(3)(c).  The  revised 
COMAR  0ai3.0Q.24H(3)(b)  to  make  it 
clear  that  its  provisions  are  applicable 
to  all  impoundments  not  meeting  the 
size  or  oilier  requirements  of  30  CFR 
77.216(a).  except  for  coal  mine  waste 
impounding  structures,  and  located 
where  failure  would  not  be  expected  to 
result  in  loss  of  Life  or  serious  property 
damage. 

The  Bureau  added  a  new  COMAR 
08.13.09.24H(3)(c)(i)  lo  rednce  the 
maximum  foundation  area  slope  from 
1:1  to  4:1. 

The  Bureau  also  revised  COMAR 
08.13.09.24H(3)(c)(v)  to  make  it  clear  that 
the  side  slopes  of  the  foundation  cutoff 
trench  may  not  be  steeper  than  1:1.  The 
Bureau  did  not  set  a  slope  ratio  in  the 
previous  counterpart  provision. 

4.  COMAR  08.13.09.24H(a}—CerUfied 
Report,  and  COMAR 

08.  J3.09.24H(ll)(b}— Annua!  Inspections 

30  CFR  920.16(e)  requires  Maryland  to 
include  in  the  certified  report  required 
after  each  inspection  conducted  during 
and  upon  completion  of  construction, 
the  specific  information  required  by  30 
CFR  816.49(a)(10)(ii).  OSM  found  that 
the  same  sp*'  Sh  t^'irnation  30  CFR 
816.49(a)(10Mii).  also  required  for  annual 
inspection  certified  reports,  was  in 
COMAR  08.13.09.24H(9)(b)  and  therefore 
no  change  is  required  for  annual 
Inspection  certified  reports. 

The  specific  information  that  OSM 
found  lo  be  adequate  for  annual 
inspection  certified  reports  is  moved 
from  COMAR  08.13.09.24H(9)(b)  to 
COMAR  08.13.09.24H(ll)(b), 

A  new  COMAR  08.13i».24H(8)  is 
added  and  requires  that  after  each 
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inspection  required  by  COMAR 
08  13  09  24H(7)  (Inspections),  the 
registered  profession.il  engineer  must 
submit  a  certified  report  to  the  Bureau 
that  the  impoundment  is  being 
constructed  in  accordance  with  the 
approved  plan  and  COMAR  08.13.09.24. 
Thus,  the  provision  captures  all  the 
requirements  of  COMAR  08.13.09.24, 
including  COMAR  08.13.09.24H(ll)(b) 
concerning  the  contents  of  the  certified 
report. 

5  COMAR  08.13.09.241— Post-Mining 
Rehabilitation  of  Sedimentation  Ponds. 
Diversions.  Impounds,  and  Treatment 
Facilities 

30  CFR  920.16(n  requires  Mar>'land  to 
arr.end  COMAR  08.13.09.241  or 
otherwise  amend  its  program  to  require 
that  all  temporary  structures  must  be 
removed  and  reclaimed  before  an 
operator  abandoned  a  permitted  area  or 
seeks  bond  release. 

The  Bureau's  revised  COMAR 
03.13.09.24l  requires  the  operator  to 
remove  temporary  structures  and 
reclaim  before  abandoning  the  permit 
area  or  seeking  final  bond  release. 

6  COMAR  06.13.09.410(1)  Informal 

R--v:ew 

3C  CFR  920.16(g)  requires  Maryland  to 
amer.d  COMAR  08.13.09.410(1)  to  allow 
a  person,  assessed  a  civil  penalty,  30 
days  to  request  an  assessment 
conference. 

Revised  COMAR  08.13.09.41  C{1) 
provides  a  person,  assessed  a  civil 
penalty,  30  days  to  request  an 
assessment  conferer'~p 

III.  Public  Comment  Procedures. 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comments  on  whether  the  amendments 
proposed  by  Maryland  satisfy  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Maryland  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "D.A.TES"  or  at 
locations  other  than  the  Harrisburg  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER 


INFORMATION  CONTACT'  by  4  p.m. 
on  May  4. 1992.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so.  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Harrisburg 
Field  Office  by  contacting  the  persons 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  such 
meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  Section  2  of  E.O. 
12778  (56  FR  55195,  October  25, 1991)  on 
Civil  Justice  Reform.  The  Department  of 
the  Interior  has  determined  that,  to  the 
extent  allowed  by  law,  the  regulation 
meets  the  applicable  standards  of 
section  2(a)  and  2(b)  of  E.0. 12778. 
Under  SMCRA  section  405  and  30  CFR 
part  884  and  section  503(a)  and  30  CFR 
732.15  and  732.17(h)(10),  the  agency 
decision  on  State  program  submittals 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  the  Federal 
regulations.  The  only  decision  allowed 
under  the  law  is  approval,  disapproval 
or  conditional  approval  of  State  program 
amendments. 

List  of  Subjects  in  30  CFR  Part  920 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 


Dated:  March  18,  1992. 
leffery  D.  Jarrett, 

Acting  Assistant  Director.  Eastern  Support 

Center 
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30  CFR  Part  920 

Maryland  Permanent  Regulatory 
Program;  Remining;  Preexisting 
Pollutional  Discharges 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  the 
receip'  and  requesting  comments  on  a 
proposed  amendment  to  the  Maryland 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Maryland 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
adds  a  new  Regulation  .29  to  the  Code  of 
Maryland  Administrative  Regulations 
(COM.A.R)  concerning  remining  of  areas 
with  preexisting  pollutional  discharges. 

This  notice  sets  forth  the  times  and 
locations  that  the  Mar>-land  program 
and  proposed  amendment  to  that 
program  a-t-e  available  for  pubhc 
inspection,  the  comment  penod  during 
which  interested  persons  may  submit 
written  comments  on  the  amendment, 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  May  1ft, 
1992  to  ensure  consideration  in  the 
ndemaking  process.  If  requested,  a 
public  hearing  on  the  amendment  will 
be  held  at  9  a^m,  on  May  12,  1992. 
Requests  to  present  oral  testimony  at 
the  hearing  must  be  received  on  or 
before  4  p.m.  on  May  4.  1992. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Mr. 
Robert  Biggi,  Director,  Harrisburg  Field 
Office,  at  the  address  listed  below. 
Copies  of  the  Maryland  program,  the 
proposed  amendment,  and  all  wntten 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 

Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Harrisburg  Field  Office. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Harrisburg  Field 

Office,  Harrisburg  Transportation 
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Center,  4th  and  Market  Streets,  Suite 

3C.  Harrisburg.  Pennsylvania  17101. 

Telephone;  (717)  782-4o36. 
Maryland  Bureau  of  Mines,  69  Hill 

Street,  Frostburg.  Maryland  21532. 

Telephone:  (,101)  689-4136. 

A  public  hearing,  if  held,  will  be  at  the 
Penn  Harris  Motor  Inn  and  Convention 
Center  at  the  Camp  Hill  Bypass  and  U.S. 
Routes  11  and  15.  Camp  Hill 
Pennsylvania,  or  at  some  other  location 
in  the  area  of  interested  parties. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Biggi,  Director,  Harnsburg  Field 
Office,  Telephone:  (717)  782-4036. 
SUPPLEMENTARY  INFORMATION: 

I  Background  on  the  Maryland  Program 

The  Secretary  of  the  Interior  approved 
the  Maryland  program  on  February  18, 
1982.  Information  on  the  background  of 
the  Maryland  program  including  the 
Secretary's  findings,  the  disposition  'if 
comments  and  a  detailed  explanation  of 
the  conditions  of  appro\ai  of  the 
Maryland  program  can  be  found  m  the 
February  18,  1992,  Federal  Register  [47 
FR  7214-7217).  Subsequent  actions 
concerning  amendments  to  the 
Maryland  program  are  m  30  Cre  920.15 
and  30  CFR  920.16. 

11.  Discussion  of  Amendment 

The  Maryland  Bureau  of  .Mines 
iBureau!  submitted  a  program 
amendment  to  OSM  on  February  5,  1992. 
The  amendment  (Administrative  Record 
No.  MD-524,02)  provides  for  remining  of 
areas  with  preexistng  pollufional 
discharges  and  adds  a  new  regulation, 
COMAR  08.13.09.29  (Reminmg  Areas 
with  Pollution  Discharges),  to  COMAR. 
The  amendment  allows  the  permittee 
relief  from  treating  those  preexisting 
discharges  that  will  not  be  encountered 
or  affected  dunng  remmmg  to  the 
effluent  li.mits  set  out  in  COMAR 
.08, 13.09. 24B.  Should  preexisting 
pollutional  discharge  be  encountered  or 
affected  by  the  reminmg,  the  effluent 
limitations  of  COM.-^R  08.13.09.24B  must 
be  met  with  no  exceptions. 

The  provisions  of  new  regulation 
COMAR  08.13.09.29  are  discussed 
below. 

1.  COMAR  08.13.09.29A.  Definitions. 

This  regulation  defines  those  terms 
necessary  to  establish  baseline  pollution 
data  and  minimum  treatment,  as  well  as 
bond  release  criteria,  for  each 
preexisting  discharge  not  encountered  or 
affected  by  reminmg.  The  term, 
"abatement  plan,"  defines  techniques 
that,  when  implemented,  reduce  the 
baseline  pollution  load.  The  term, 
"actual  improvement."  means  the 
reduction  of  the  baseline  pollution  load 


resulting  from  the  implementatiiri  uf  tnc 
approved  abatement  plan  except  that  a 
reduction  by  water  treatment  may  not 
be  considered  an  actual  improvement. 
The  term,  "baseline  pollution  load." 
defines  the  type  and  amount  of  pollution 
of  each  discharge.  The  term,  "best 
professional  judgement."  defines  the 
highest  quality  technical  opinion 
forming  the  basis  for  the  terms  and 
conditions  of  treatment  level.  The  term, 
"pollution  abatement  area,"  defines  the 
area  that  in  any  manner  could 
contribute  to  the  discharge(s)  in 
question. 

2.  COMAR  0a.13.09.29B.  Scope. 

This  regulation  restricts  COMAR 
08  13  09  29  to  remining  on  areas  mined 
prior  to  the  effective  date  of  Federal 
Surface  Mmmg  Control  and  Reclamation 

■  Act  of  1977  and  on  areas  where 
pollution  discharges  stili  exist. 

3.  COMAR  08.13.09.29C.  Applicability 

This  regulation  specifies  that  the 
preexisting  discharge  provisions  apply 
to  onlv  those  permits  issued  after  the 
pffectue  date  of  COMAR  08.13.09.29  or 
those  permit  revisions  under  COMAR 
08.13.09. 08B  under  certain  conditions. 

4.  COMAR  08.13.09.29D,  Application  for 

Authorization 

This  regulation  requires  the  permit 
applicant  to  provide  certain  additional 
information  relating  to  the  abatement 

area  and  abatement  plan  in  addition  to 
the  general  permit  application 
requirements  specified  at  COMAR 

08,1309,02. 

5.  COMAR  08.13.09.29E,  Approval  or 
Denial  of  Application 

This  regulation  lists  the  requirements 

the  applicant  must  satisfy  for  Bureau 
approval  of  the  application  including, 
but  not  limited  to,  owmership  and 
control  information,  and  the  basic 
requirement  that  at  least  one  preexisting 
discharge  is  located  on  the  pollution 
abatement  area. 

6.  COMAR  08.13.09.29F,  Special 
Performance  Standards  for  Remining 
Areas  with  Pollutional  Discharges 

This  regulation  requires  the  permittee 
to  comply  with  the  special  conditions 
concerning  the  preexisting  pollution 
discharges,  including  providing  progress 

reports, 

7  COMAR  0.^13.09.29G.  Treatment  of 

Disrhc.yes 

I'his  regulation  describes  the 
permittee  s  responsibilities  to  treat  the 
preexisting  pollution  discharges.  The 
regulation  also  specifies  when  treatment 


may  be  discontinued  and  when 
treatment  must  be  reinstituted. 

8.  COMAR  06.13.09.29H.  Criteria  and 
Schedule  for  Bond  Release 

This  regulation  requires  the  permittee 
to  comply  with  COMAR  08.13.09.15 
(Performance  Bonds),  as  well  as  the 
special  conditions  hsted  under  this 
regulation  for  the  preexisting  pollutional 
discharges  before  the  Bureau  will 
initiate  Reclamation  Phase  1,  D  and  III 
bond  releases. 

III.  Public  Comment  Procedure* 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comments  on  whether  the  amendments 
proposed  by  Maryland  satisfy  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Maryland  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES '  or  at  locations 
other  than  the  Harrisburg  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
'  c'rd  under  "FOU  FURTMCH  INFORMATION 
CONTACT"  by  4  p.m.  on  May  4, 1992.  If 
no  one  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audienc*" 
who  wish  to  comment  have  been  he»>>tl. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting  rather  than  a  pubhc 
hearing,  may  be  held.  Persons  wishing  to 


new 
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rreet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Harrisburs; 
Field  Office  by  contacting  the  p^rs'  ; 
listed  undfr     ROW  FURTHeR  IMFOmtATKiH 
CONTACT.'  AU  such  ry.Pfc'.r.gs  will  be 
open  to  the  public  and  if  possible, 
notices  of  mee^m^s  a  I!  be  posted  at  the 
locations  under    addresses."  A  written 
summary  of  each  meeting  will  be  made 
a  part  of  the  Administrative  Record. 

F'  ^rj:-ve  0-\der  12778 

This  rule  has  been  reviewed  under  the 
principles  »et  forth  in  Section  2  of  E.O. 
12778  (56  FK  55195.  October  25, 1991)  on 
Civil  Justice  Reform.  The  Department  of 
the  Interior  has  detennined  that,  to  the 
extent  allowed  ^■\  la  a   'he  rejfulation 
meets  the  applicable  standards  of 
section  2![n)  and  2(bl  of  E.0. 12778. 
Und'^-  SMCRA  sp-*ion  405  and  30  CFR 
pat^  834  ar,i  s-"  / m  503(a)  and  30  CFR 
732.15  and  732.17(h)(10).  the  agency 
decision  on  State  program  submittals 
roust  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  the  Federal 
regulations.  The  only  decision  allowed 
under  the  law  is  appro\'al.  disapproval 
or  conditional  approval  of  State  program 
amendments. 

List  of  Subjects  in  30  CFR  Part  920 

Ifiiergovemmental  relations,  Surface 
mining,  UtKlerground  mining. 

DHted:  March  la  1992. 
Jeffrey  D.  Jairett. 

Actmg  Assistant  Director.  Eastern  Support 

Center 

'PR  Do<.  nZ^m^  Fil^d  4-16-92;  6:45  am) 

8).^«G  CO0€  Uy«-0^~-U 


30  CFP  Part  944 

Utah  Permanent  Regulatory  Program 

AGENCv:  C)f£ice  of  Su.-^ace  Mmmg 
Recitunation  and  Enforcement  (OSM). 
Interior. 

AcnoK:  P-  !"  i«<  d  -ule;  reopening  and 
e\;er.i,.>n  o:  pub.;c  comment  period  on 
proposed  amendment 

SUMMAflY:  OSM  is  announcing  receipt  of 
revic  jp.s  pertaining  to  a  previously 
pro.cjset:  amendment  to  the  Utah 
permanent  regulatory  program 
(hereinafter,  the  "Utah  program")  under 
the  Surface  Mtning  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
rtViSions  for  Utah's  proposed  rules 
pertain  to  improvidently  issued  permits, 
termination  of  jurisdiction,  and  the 
Vegetation  Information  Guidelines.  The 
amendment  is  intended  to  revise  the 
Utah  program  to  be  consistent  with  the 
curresporwiing  Federal  regulations. 


This  notice  sets  forth  the  times  and 
locations  that  the  Utah  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection  and 
the  reopened  comment  period  during 
which  interested  persons  may  submit 
written  conmients  on  the  proposed 
amendment. 

DATES:  Written  comments  must  be 
— .  ■.  p-"  hy  4  pjn..  m.8.t.  May  4. 1992. 
ADO«£S&£$:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 

Copies  of  the  Utah  program,  proposed 
amendment,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours.  Monday  through  Friday, 
excluding  holidays.  Each  requester  may 
receive  one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Albuquerque  Field  Office. 
Robert  H.  Hagen.  Director.  Albuquerque 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  625 
Silver  Avenue,  SW„  Ste.  310. 
Albuquerque.  MM  87102.  Telephone: 
(50S)  766-1486. 
Utah  Division  of  Oil,  Gas  and  Mining. 
355  West  North  Temple.  3  Triad 
Center.  Ste.  350.  Salt  Lake  City.  UT     - 
84 'BO-lZOa.  Telephone-  f3nii  53R-5340. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hagea  Telephone:  (505)  766- 
148P 

SUPPtXMENTAftV   '.NfORMariOK 

I.  Background  on  the  Utah  Program 

On  January  21, 1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary's  findingSr  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21. 
1981.  Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning  Utah's 
pn^ram  and  program  amendments  can 
be  found  at  30  CFR  944.15,  944.16.  and 
944.30 

n.  Proposed  Amendment 

By  letter  dated  November  20. 1991. 
Utah  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA 
(administrative  record  No.  UT-691). 
Utah  submitted  the  proposed 
amendment  in  response  to  required 
program  amendments  at  30  CFR  944.16 
(a)  through  (m).  The  provisions  of  the 
Utah  Coal  Mining  Rules  that  Utah 
proposed  to  amend  are:  R645-100-200. 
definition  of  "valid  existing  rights;" 
R645-103-220.  areas  designated 
unsuitable  for  mining  by  act  of 
Cong.'^ss;  R645-300-100.  guidelines  for 


the  violations  review  criteria;  R645-301- 
111.400,  permit  application 
requirements;  R645-301-356.231, 
revegetation  success  standards;  R645- 
301^125,  ak  quality;  R645-301-.S28.,320, 
coal  mine  waste,  R645-301-553.800, 
thick  overburden:  R645-301 -742.224. 
sedimentation  ponds:  R645-301-512,140 
and  R645-301-"31.750,  cress  <;ec;ions 
and  maps;  R&45-100-400.  termination  of 
jurisdicdon:  and  the  Vegetation 
Information  Guidelines  (Please  note 
that  on  January  1.  1992,  Utah  recodified 
the  prefiX  of  its  Coal  Mining  Rules  from 
R614  to  R645  Above  OSM  cites  the  rules 
with  the  R645  prefix,  but  in  the  original 
December  5. 1991,  proposed  rule  Federal 
Register  notice  (discussed  below]  OSM 
cited  the  rules  with  the  R614  prefix) 

OSM  published  a  notice  in  the 
December  3,  1991.  Federal  Register  (56 
FR  63699)  announciio^  receipt  of  the 
amendm.ent  and  inviting  public  cf^T..'nent 
on  its  adequacy  (administrative  record 
No.  UT-697).  The  public  comment  period 
ended  Jfinuary  6, 1992 

During  its  review  of  \he  amendment, 
OSM  identified  concerns  relating  to  the 
provisions  of  the  Utah  Coa!  Mining 
Rules  at  R645-300-1 10,  improvidently 
issued  permits:  R64:>-100-4,50, 
termination  of  jun,<*diction,  and  the 
Vegetation  Information  Guidelines. 
OSM  notified  Utah  of  the  concerns  by 
letter  dated  January  29.  1992 
(administrative  record  No.  UT-722). 
Utah  submitted,  by  letter  dated 
February  28,  1992,  a  revised  amendment 
(administrative  record  No.  UT-737). 

III.  Public  Comment  Procedures 

OSM  1!.  reopenuig  the  comment  period 
on  t.he  proposed  Utah  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  proposed  amendment  in  light  of 
the  additional  mater.als  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732-l''(h|.  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  Cre 
732.15.  If  the  amendment  is  deemed 
adequate,  it  v\ill  become  part  of  the 
Utah  program. 

Written  comir.ents  should  be  specific, 
pertain  only  to  the  i.ssues  proposed  in 
this  rulemaking,  and  include 
explanations  m  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATF-S"  or  at 
locations  other  than  the  Albuquerque 
Field  Office  will  not  necessarily  be 
conside.'-ed  in  the  final  rulemaking  or 
irwzluded  in  the  administrative  record. 
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Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  section  2  of  E.O. 
12778  (56  FR  55195,  October  25,  1991)  on 
Civil  Justice  Reform.  The  Department  of 
the  Interior  has  determined,  to  the 
extent  allowed  by  law,  that  this  rule 
meets  the  applicable  standards  of 
sections  2(a)  and  2[b)  of  E.O,  12778. 
Under  SMCRA  section  405  and  30  CFTl 
884  and  section  503(a)  and  30  CFR  732.15 
and  732.17{h)(10).  the  agency  decision  on 
State  program  submittals  must  be  based 
solely  on  a  determination  of  whether  (he 
submittal  is  consistent  with  SMCR.'\  ar.d 
the  Federal  regulations.  The  only 
decision  allowed  under  the  law  is 
approval,  disapproval,  or  conditional 
approval  of  State  program  amendments. 

List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated  March  19.  1992. 
Raymond  L  Lowrie, 

Assistant  Director.  Western  Support  Center 
(FR  Doc  S2-898fl  Filed  4-1&-P2;  845  am) 

BIU-INO  CODC  4310-O5-II 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CGD7-92-10) 

Drawbridge  Operation  Regulations; 
Pinellas  Bayway  Structure  E,  Florida 

agency:  Coast  Guard,  DOT 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the  State  of 

Florida  (bridge  owner),  the  Coast  Guard 
proposes  to  change  the  regulations 
governing  the  SR  679  drawbridge 
(Bayway  E)  over  the  Gulf  Intracoastal 
Waterway,  mile  113.0,  St.  Petersburg. 
Pinellas  County.  Florida,  by  expanding 
the  current  regulated  period  to  include 
weekdays  and  to  change  the  opening 
frequency  from  15  minutes  to  20 
minutes.  This  proposal  is  being  made  to 
relieve  highway  congestion,  while  still 
meeting  the  reasonable  needs  of 
navigation. 

DATES:  Comments  must  be  received  on 
or  before  }une  1,  1992, 
ADDRESSES:  Comments  may  be  mailed 
to  Commander  (oan).  Seventh  Coast 
Guard  District,  909  SE.  Ist  Avenue. 
Miami.  FL  33131-3050,  or  may  be- 
delivered  to  room  406  at  the  above 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  For  information  concerning 
comments  the  telephone  number  is  305- 
350-4103. 


The  Commander,  Seventh  Coast 

Guard  District  maintains  the  public 
docket  for  this  rulemaking.  Commen's 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ian  .MacCartney.  Project  Manager  at 
(305)536-4103.' 
SUI>Pt-EMENTARY  INFORMATION: 

Request  for  comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
Ri!pmaking  by  submitting  written  data, 
views,  or  arguments.  FV-sons  submitting 
comm.ents  should  include  their  names 
and  addresses,  identif;,  this  rulemaking 
[CGD7-92-10]  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Each  person  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comm,ents. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Commander  (oan) 
Seventh  Coast  Guard  District  at  the 
address  under  ADDRESSES.  If  it 
determines  that  the  opportunity  for  oral 
presentations  vrill  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Ian 
MacCartney.  Project  Manager,  and  LT. 
J.M.  Losego.  Project  Counsel. 

Background  and  Purpose: 

This  drawbridge  presently  opens  on 
signal  except  that  from  9  a.m.  to  6  p.m. 
on  Saturdays,  Sundays  and  federal 
holidays,  the  draw  need  open  only  on 
the  hour,  quarter  hour,  half  hour  and 
three  quarter  hour.  The  State  of  Florida 
requested  that  the  bridge  open  only  on 
the  hour,  20  minutes  past  the  hour,  and 
40  minutes  past  the  hour,  daily,  from  9 
a.m.  to  7  p.m.  Study  of  the  highway 
traffic  and  bridge  opening  data 
indicated  that  severe  vehicular  traffic 
congestion  was  occurring  and  during 
some  periods  back  to  back  openings  did 
not  permit  accumulated  traffic  to  clear. 
This  change  is  being  made  to  relieve 
highway  congestion,  while  still  meeting 
the  reasonable  needs  of  navigation. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  is  presently  testing 
the  proposed  20  minute  schedule 


between  9  a  jn.  and  7  p.m.  daily.  Initial 
results  Indicate  this  schedule  has 
eliminated  back-to-back  openings 
which,  in  turn,  have  reduced  traffic 
delays  without  unreasonably  Impacting 
navigation. 

RfVi)iator\  i  '<  ,i  iLLition 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  We  conclude  this 
because  the  rule  exempts  tugs  with 
tows. 

'-m.til  Entities 

Under  the  Regulatory  FlexibiUty  Act    • 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
has  considered  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Since  tugs  with  tows  are 
exempt  from  this  proposal,  the  economic 
impact  is  expected  to  be  so  minimal,  the 
Coast  Guard  certifies  under  U.S.C. 
605(b)  that  this  proposal,  if  adopted,  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Infonnatioa 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism: 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12812,  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.b.2.g(5)  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  for  drawbridges  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
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C!  pyins  wher*  trdJcated  under 
ADDRESSES 

List  of  Subject  m  33  CFR  Part  vr 

Bndset 

For  the  reasons  set  out  in  the 
preamble  'iif  Coast  Guard  proposes  to 

■izjcr.d  13  CFR  -V-*  117  as  follows: 

PART  117— 0«AWBRlOGE 
OPERATKX  R€G0LATIO4S 

1.  The  a'jttionry  citatioa  for  part  117 
continues  to  read  as  follows: 

A uthonty  JJ  L  SC  49Q:  49  CFR  1.46;  33 

:   In  5  11'  2»7.  pHj-Hgraph  (d){3)  i« 
revised  to  pe*ici  as  foliows: 

§  117.287     Guff  rntrscoastal  i^ifenway 

(dj  ■    •    • 

(3)  The  draw  of  the  Pinellas  Bayway. 
Structure  T"  'SR  f-~9)  bridge,  mile  113.0 
at  St.  Pe»ersf>uJT;  Beach,  shall  open  on 
signah  except  that  from  9  a.m.  to  7  p.m. 
the  draw  need  open  only  on  the  hour.  20 
minutes  past  the  hour  and  40  minutes 
past  the  hour. 


Dated  Mart*  25.  1992. 
K.M.  BanaatyiMi. 

Ccptaw.  US.  Coast  Guard.  Commander, 
Seventh  Coast  Guard  District.  Acting. 
■n?  D       -5:  ?<JS;  FUed  4-16-92;  8:45  am] 

Bi;uJ»«i  coot  «t«-'4-« 


33  CFR  Part  117  I 

(CG013  92-O2i 

Drawbridge  Ooe<'at:on  Regutanons 
Columbia  Rjv«f,  Wa&nington 

*GEMCr:  Coaa:  Cucra.  DC  I 
ACTION:  P-ooTned  pale. 


summary:  The  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  the  Union  Pacific  railroad 
bridge  (Kalan  Bridge)  across  the 
Columbia  River,  mile  3234.  near 
Kennewick.  Washington.  Currently  the 
bridge  18  operated  under  provisions  of 
title  33  Code  of  Federal  Regulations,  part 
117,  General  Requirements,  which 
require  that  drawbridges  open  promptly 
and  fully  for  the  passage  of  vessels 
when  a  request  to  open  is  given.  In 
actual  practice,  the  drawspan  of  the 
Kalan  Bridge  is  maintained  in  the  open 
tn  na  visR'Kir!  position  and  is  only  closed 
fij,'  "•■^'  pts^aaf'  of  trams  orfor 
mdin'er.anr*"  The  proposed  change 
would  forrr.alize  the  procedure  for 
operation  of  the  bridge.  This  proposal  is 
being  made  to  establish  specific 
operating  regulations  for  the  Kalan 
Bndge.  This  should  relieve  the  present 
confusion  that  exists  among  bridge 


operators  and  waterway  users  regardmg 
proper  operation  of  the  bridge.  This 
action  should  relieve  the  bridge  owner 
of  the  burden  of  having  persons 
constairtly  available  to  open  the  draw 
and  should  still  provide  for  the 
reasonable  needs  of  navigation. 
OA^ES  Comments  must  be  received  on 
or  t,'  :   -•  I  me  1,1992. 
AOOfiESSES:  Comments  should  be 
mailed  to  Commander  (otui).  Thirteenth 
Coast  Guard  District.  915  Second 
Avenue.  Seattle.  Washington  98174- 
1067.  The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
915  Second  Avenue,  room  3410.  Normal 
office  hours  are  between  7:45  a.m.  and 
4:15  pjn^  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 

FO«  FURTHEH  WPOflMATlON  CONTACT: 
jj.-i.".  L.  .M„\cit;;i.  uii;e:.  Br.dge  i>ecuon. 
Aids  to  Navigation  and  Waterways 
Management  Branch.  (Telephone:  (206) 
553-58841 

Interestt'U  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  subinitTing  written  views,  comments. 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with,  or 
any  recommended  changes  in.  the 
proposal.  Persons  desiring 
ackjiowledgment  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Commander.  Thirteenth  Coast 
Guard  District  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
^u___,,j  -.^  i.j,L.i  of  comments  received. 

drafti»Kj  iNf  ormatkht.  The  drafters  of 
this  notice  are:  John  E.  Mikesell,  project 
officer,  and  Lieutenant  Laticia  J.  Argenti. 
project  attorney 

DlS-rUSSION  O'^  TXE  !»«OPOSED 

REGULATIONS;  111  Idtto.  at  the  request  of 
the  Union  Pacific  Railroad  Company,  the 
Coast  Guard  allowed  Union  Pacific  to 
operate  the  Kalan  Bridge  in  a  semi- 
automated  mode.  It  was  agreed  that  a 
regulation  change  was  not  necessary, 
provided  the  bridge  would  open 
promptly  and  fully  for  the  passage  of 
vessels  when  a  request  to  open  was 
given.  Experience  has  shown  that  the 
interests  of  navigation  and  of  the  brids^■ 
owner  would  be  better  served  by 
establishing  a  regulation  to  formalize 
operating  procedures. 

The  drawspan  of  the  Kalan  Bridge  is 
maintained  in  the  fully  open  to 


navigdtion  position  mth  no  drawtender 
m  attendance.  The  drawspan  is  lowered 
only  for  the  passage  of  trains  or  for 
maintenance.  In  the  semi-automated 
mode,  the  draw  is  remotely  operated 
from  operating  stations  located  at  either 
end  nf  the  bndge.  The  bnd^e  is 
equipped  with  ■  radar  beacon  (RACON) 
located  at  the  center  of  the  drawspan. 
which  responds  only  when  the  span  is  in 
the  fully  open  position.  The  bndge  is 
also  equipped  with  an  audible  alarm 
system,  directional  display  panels  and 
strobe  warning  hghts. 

FEOERAUSM  ASSESSMENT  AND 
CERTIF1CATIOI*:  TTiis  action  is  bt-mg 
analyzed  m  accordance  with  the 
principles  and  cntena  contained  m 
Executive  Order  12291  and  :t  is 
expected  that  the  proposed  rulemaking 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  .Assessment 

ECONOMIC  ASSESSMENT  AND 

certification:  These  pf-oposed 
regulations  ar«  considered  to  be  non- 
major  under  F.xecutive  Order  12291  on 
Federal  Rt^su'.afion  and  nonsignificant 
under  the  IJepartreent  of  Transportation 
regulatory  policies  and  procedures  (44 
FR  11034." February  26,  1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessarj'. 
The  proposed  action  would  not 
significantly  ciiange  the  current 
operation  of  the  bridge,  but  would 
provide  an  increased  level  of  safety,  in 
that  detailed  operating  procedures 
would  be  published. 

Pursuant  to  the  Regulatory  Fle.xibility 
Act  (5  U.S.C  601.  et  sec),  the  Coast 
Guard  certifies  that,  if  adopted,  the 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantia!  number  of  small  entities. 

ENVIRONMENTAL  ASSESSMENT  AND 
certification:  This  action  has  been 
reviewed  by  the  Coast  Guard  and  has 
been  deteTTjr.ed  to  be  r.aieconcally 
excluded  iroa\  furtiier  environmental 
documentation  under  the  authority  of  40 
CFR  1507.3  and  in  accordance  with 
paragraph  2.R.2.g,|,5i  of  the  N'EP.A 
Implementini;  procedures,  COMDTIMST 
M16475.1D.  \  cuoy  of  the  Categorical 
Exclusion  Certification  i.s  a\  ailable  for 
review  on  the  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges.  ^ 

Proposed  Regulations 

In  conside-stion  of  the  fu.-egoing.  the 
Coast  Guard  prf'po.ses  to  amend  part  117 
of  title  33.  Code  of  Fedfral  Regulations 
as  follows: 
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PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

l.The  authority  citation  for  pa;!  117 
continues  to  read  as  follo^vs: 

.Authority:  33  U.S.C.  4<»:  49  CJV.  1  4R    ri 
CFR  1  05-1  ig). 

2.  Section  117  1035  is  ^-pvispc  tn  remi 
as  follows: 

§  11 7. 1035    Columbia  Rtv«r. 

(a)  The  term  drn'-Atenapr.  as  mScU  ;n 
this  section,  shall  mean  'he  op+"-ator  of 
the  drawspan.  whether  that  person  mny 
be  a  train  crew  member,  maintenanre 
person,  or  an  officially  designated 
drawtender. 

(b)  The  draw  of  the  semi-automa'.ed 
Union  Pacific  railroad  hndge  (Kalan 
Bridge),  mile  323.4,  near  Kennewick. 
Washington,  is  normally  mainlamtMl  in 
the  fully  open  position  with  no 
drawtender  in  attendanrp.  A  rudar 
beacon  (RACON)  is  located  at  the 
center  of  the  drawspan.  The  RACON 
operates  only  when  the  drawspan  is 
fully  open,  by  responding  with  the 
Morse  letter  "K"'  to  X-band  radar 
signals.  When  necessary  to  close  it^e 
drawspan  for  the  passage  of  a  train  or 
for  maintenance,  a  drawtender  shall  be 
dispatched  to  operate  the  draw  from 
either  of  the  remote  control  stations 
located  at  the  ends  of  the  bridge. 
Operation  of  the  bridge  shall  be  as 
follows: 

(1)  The  drawtender  shall  broadcast  a 
radio  message  over  Channel  16-VHF  to 
all  vessels  in  the  vicinity  that  the  Kalan 
Bridge  will  be  closing  in  two  minutes.  If 
after  two  minutes  no  response  is 
received,  the  drawtender  shall 
broadcast  a  message  over  Channel  13- 
VHF  that  the  Kalan  Bridge  is  closing. 
Both  messages  shall  be  broadcast  twice. 

(2)  Pnor  to  activating  the  closing 
sequence  the  drawtender  shall  visually 
inspect  the  waterway  for  marine  traffic 
approaching  the  bndge.  The  closing 
sequence  shall  not  be  activated  until 
after  manne  traffic  has  cleared  the 
bridge. 

(3)  When  the  closing  sequence  is 
activated,  the  following  functions  occur 
automatically:  The  RACON  is 
deactivated,  red  strobe  lights  on  the  lift 
towers  and  on  the  channel  piers  start 
flashing,  a  downward  pointing  arrow- 
consisting  of  amber  colored  lights  is 
displayed  from  the  center  of  the 
drawspan  and  a  recorded  mess.ige  is 
broadcast  over  Channel  13-V'HF 
advising  that  the  Kalan  Bridge  is  closed 
to  river  traffic.  The  radio  message  is 
repeated  every  five  minutes,  the  red 
lights  continue  to  flash  and  the 
downward  pointing  arrow  is  displayed, 
until  the  lift  span  returns  to  the  up  and 
locked  position.  At  the  end  of  ten 


minutes,  a  horn  sounds  for  30  seconds, 
the  span  begins  closing  and  the 
centerspan  navigation  lights  turn  fron 
green  to  red.  The  horn  sounds  ';'r  <0 
seconds  at  10  minute  intervals,  untii  ■ht- 
lift  span  returns  to  the  up  and  ioci^ed 
positions 

i4|  If  for  any  reason  donng  the  clofting 
sequence  a  danger  is  posed  to  marine 
traffic,  the  closing  sequence  shall  be 
stopped  and  the  bndge  reopened  until 
the  threat  of  danger  has  passed. 

,,S)  If  ihe  bridge  \&  to  be  temporarily 
closed  for  maintenance  or  for  purposes 
other  than  the  passage  of  a  tram,  the 
lirawtender  shaii  continually  monitor 
Charixviis  13  and  16  for  calls  from 
approaiiung  vessels,  and  respond  to 
inquiries  fnjm  vessels  about  the  closure. 

(bl  ,^fter  a  train  lias  cleared  the 
brio^e.  the  drawtender  shall  raise  the 
drawspan  to  the  fuiiy  open  and  locked 
position,  at  that  time,  the  following 
functions  occur  automatically:  The 
RACON  is  reactivated,  the  arrow 
display  and  the  red  strobe  lights  are 
extinguished,  the  red  centerspan 
navigation  lights  return  to  green  and  a 
recorded  message  is  broadcast  over 
Channel  13-VHF  that  the  Kalan  Bridge  is 
open  for  marine  traffic. 

(7)  Bridge  status  information  may  be 
obtained  by  calling  the  commercial 
telephone  number  posted  at  the 
drawspan  of  the  bridge. 

(c)  The  draw  of  the  BurUngton 
Northern  railroad  bridge  at  mile  328.0, 
between  Pasco  and  Kennewick,  shall 
open  on  signal  from  8  a.m.  to  4  p.m.  At 
all  other  times  the  draw  shall  open  on 
signal  if  at  least  2  hour's  notice  is  given 
through  the  General  Yardmaster,  Pasco, 
Washington. 

Dated:  8  April  1992. 
I.e.  Card, 

Rear  Admiral  U.S.  Coast  Guard.  Commander, 

13th  Coast  Guard  District.  Acting. 

[FR  Doc  92-S953  Filed  4-16V-92;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

lFRL-4 124-51 

Approval  and  Promulgations  of 
Implementation  Plans;  Proposed 
Partial  Disapproval  of  New  Jersey 
Implementation  Plan  for  Ozone 

agency:  Environmental  Protection 

Agency 

action:  Notice  of  hearing. 

SUMMARY:  Notice  is  hereby  given  of  a 
puDhc  hearing  to  be  held  on  May  5, 1992. 


The  subiect  of  die  meeting  is  EPA's 
proposed  action  to  partially  disapprove 
the  New  Jersey  Implementation  Plan 
[SIP)  for  ozone  to  ^e  extent  that  the 
New  Jersey  SIP  does  not  provide  a  1.0 
pound  per  square  inch  (psi]  Reid  Vapor 
Pressure  (RVP)  tolerance  (or  ethanol 
blsids. This  prop.it«i  d  taction  was 
announced  in  the  Federal  RpRJ.'iter  on 
Februarys  i  '9.. 

DATES:  A  pu'  im:  h<  h'ttij!  will  be  held  on 
M.,\  :".    "iv>9^  S, >(r  '.(I  4  'IT  tr  4  p  rn   h'  the 
jaf  o!;  irt\ 't*  FpcIith    Hu  Ittir-s  .."ti  K'0(--'hi 
Plaza,  r    ti  ■«!.'>■-<     \<'w  "■'"'k  City,  N«w 
York  1027&.  CGr;m* ;  •*•  in  the  proposed 
rulemaking  must  ^»»^  ''^'  eived  no  later 
than  June  5, 1992.  Ail  correspondence 
should  be  directed  to  the  EPA  addresses 
shown  below, 

addresses:  Materials  relevant  to  this 
r^^.t making  have  been  placed  in  Docket 
A-91-44  by  EPA.  The  docket  is  locsted 
at  the  Air  Docket  Section  (LE-131),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460,  in 
room  M-1500,  Waterside  Mall,  and  may 
be  inspected  from  8:30  a.m.  to  12  noon 
and  1:30  to  3:30  p.m.,  Monday  through 
Friday.  A  reasonable  fee  may  be 
charged  for  copying  docket  material. 

Comments  should  be  submitted  (in 
duplicate  if  possible)  to  the  Air  Docket 
Section  at  the  above  address.  A  copy 
should  also  be  sent  to  Mr.  Alfonse 
Mannato  at  the  EPA  address  listed 
below:  U.S.  Environmental  Protection 
Agency,  Office  of  Air  and  Radiation,  401 
M  Street,  S.W.  (EN-397F),  Washington. 
DC  20460. 

^OB  FURTHER  INFORMATION  COWTACTT 
'   ■    ■  ■.. .    M..  ■    .,'.:        2.' (2'  ?tWt*i-k,. 
SOPPtEMtNTARY  tWFORMAT>OH:  On 

February  3, 1992,  EPA  pubhshed  a 
Notice  of  Proposed  Rulemaking 
proposing  to  disapprove  the  New  Jersey 
State  Implementation  Plan  (SIP)  for 
ozone  to  the  extent  that  the  New  Jersey 
SIP  does  not  provide  for  a  1.0  pound  per 
square  inch  (psi)  Reid  Vapor  Pressure 
(RVP)  tolerance  for  ethanol  blends.* 

This  proposal  was  in  response  to  a 
petition  for  reconsideration  of  the  New 
Jersey  SIP  approval  submitted  to  the 
Agency  by  the  Renewable  Fuels 
Association  (RFA)  Please  refer  to  the 
February  3,  1992  Federjil  Kev: o-ier  notice 
cited  above  for  detaueu  miurination 
about  EPA's  proposed  action  and 
rationale. 


■  "Approval  and  Promul^abon  of  Implementation 
Plana:  Propoeed  Partial  Diaapproval  of  New  )er»ey 
Implementation  Plan  for  Oxone."  58  /7?  3978 
(February  3, 1992). 

>  59  FR  3978  (February  3, 19S2) 
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EPA  did  not  pLdn  to  hold  a  public 
hearing  on  the  proposed  partial 
disapproval  of  the  New  Jersey  SIP. 
unless  such  a  hearing  was  requested. 


EPA  has  re.- 

pubilC    rirM'' 


;vec 


written  re 


;ir.  'hi?  proposed  pdiUai 
SIP  disaprr-o'.  .=  :    T'-----'"'f'  EPA  is 
K;v;ng  n  s^;  :e  :-f  a  :5u"',.  .  '-■■aring  to  be 
hf'id  on  Wv.  5,  wyj  'r^'~;  10:00  a.m.  to 
4  (X)  D  T.   a-  'he  Jacob  javits  Federal 
B:.i;di-a  2hF-'i^T^lPlizn   R^^m  305-C, 
Nt>w  YjrK  C:*;.    Nf'v\  >  -k,  tOZ'S.  EPA 
diso  gives  notice  tn-r  "•->  public 
comment  period  for  tr.e  proposed  partial 
disapproval  of  the  New  Jersey 
Implementation  Plan  for  Ozone  has  been 
extended  to  June  5.  1992. 


Dv 


^< 


Michael  Shapiro. 

•i:.'  "^'  l5j  5' :  ■;  Administrator  for  Air  and 
Radiation. 
I-TR  Due   3:-^ap>8  !^'ed  4-16-92:  8:45  am] 
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l^^^ERSTAT■E  commerce 

COMMISSION 

49CFR  Pa^t  ^035  '         , 

Ix  Parte  No   495] 

Bills  o'  Lading 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Proposed  rule;  Extension  of 

comment  due  date. 


suMMftBY  By  a  notice  of  proposed 
rulemaking  published  March  24, 1992,  56 
FR  10151,  the  Commission  prescribed  a 
comment  due  date  of  April  17. 1992.  On 
April  7, 1992,  The  National  Grain  and 
Feed  Association  (NGFA)  requested  an 
extension  to  May  18, 1992.  to  file 
comments.  NGFA  states  that  additional 
time  is  necessary  for  it  to  prepare 
comments  after  reviewing  an  ad  hoc 
railroad  industry  committee's  proposal 


for  developing  a  new  standardized  bill 
of  lading  for  the  railroad  mdustrv  The 
request  shall  be  granted 

DATES:  In-tial  comm.ents  are  due  b\'  May 
i  8- 1492 

ADDRESSES:  Send  an  original  and  10 
copies  of  comm.ents  referring  to  F.x  Parte 
\o,  495  to  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Com.mission,  Washington,  DC  20423 

FOR  FURTHER  INFORMATtON  CONTACT; 

R. chard  B,  Felder,  (202)  927-5610  (TDD 
f')r  the  heanng  impaired.  (202j  92~-.l"21). 

Decided:  Ar-i!  11  I*): 

By  the  Com-Tntsion  Sidncv  L  S\-:cki;ind. 
Jr..  Secretary 

Sidney  L  Strickland.  Jr., 

Secretary. 

fFR  Doc  9C-89f>4  Filed  4-  !':>  ^:  8  4.'  am) 
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This   section   oi   the   FEDERAL   REGJSTER 
contains  documems  other  than   rules  of 
proposed  rules  thai  are  appiicafc'e  to  the 
public.   Notices  of  hearmgs  and 
investigations,    comrrMttee   meetings,    agency 
decisiofis   and   mltngs,    delegations   of 
authority,   filing  of   petitcrw  and 
applications  and  agency  statements  of 
organization  and  tuncttons  are  examptes 
of  documents   appeanng   in   this  section 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Judicial  Review;  Public 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463). 
notice  is  hereby  given  of  a  meeting  of 
the  Committee  on  [udicial  Review  of  the 
Administrative  Conference  of  *he  United 
States.  The  meeting  will  be  held  at  330 
p.m.,  on  Thursday,  May  7.  1992.  at  the 
Administrative  Conference  of  the  United 
States,  suite  500.  2120  L  Street  WV  , 
Washington,  DC  (Library,  5th  floor). 

The  Committee  will  meet  for 
discussion  of  a  proposed 
recommendation  on  the  operation  of  llie 
Equal  Access  to  justice  Act  based  on  a 
study  by  Harold  Krent.  .Assistant 
Professor  at  the  University  of  Virginia 
Law  School. 

For  a  copy  of  the  proposed 
recommendation  or  further  information 
concerning  this  meeting,  conta  :t  Mary 
Candace  Fowler.  Office  of  the 
Chairman.  Administrative  Cor.fertnce  of 
the  United  States.  2120  L  Street  WV., 
suite  500  Washington,  DC.  (Telephone; 
202-254-7065.) 

Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  Office  of  the  Chairman 
at  least  one  day  in  advance.  The 
committee  chairman,  if  he  deems  it 
appropriate,  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting.  Any  members  of  the  public 
may  file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meeting.  Minutes  of  the  meeting  will  be 
available  on  request. 
.April  14. 199Z 
)«fFrey  S.  Lubber*. 
Research  Direcfcr 

[VH  Doc.  92-9035  Piled  4-16-92,  8:45  ami 
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DEPARTMENT  OF  AGRJCUtTURE 

Forest  Service 

Eastern  Regton:  lUmois.  Indiana.  Ohio, 
Michigan,  Minnesota,  Missouri,  New 
Hampshire,  Maine,  Pennsylvania. 
Vermont,  New  YorK  West  Virginia,  and 
Wisconsin;  Legal  Notice  of  Appea*a6*e 
Decisions 

agency:  Forest  Se.n,-K:p.  I'SDA 
ACTION:  Notice 

SUMMARY:  Deciding  Officers  in  the 

Fa.stem  Region  will  publish  notice  of 
decisions  siibjprf  to  adminisfrs'ivp 
appeal  under  36  CFR  part  217  in  the 
legal  notice  section  of  the  newspaper 
listed  m  the  Supplementary  Information 
section  of  this  notice.  As  provided  in  36 
CFR  217.5,  such  notice  shall  constitute 
legal  evidence  that  the  agency  has  given 
timely  and  constructive  notice  of 
decisions  that  are  subject  ! ") 
ddmtnistrartve  appeal.  Newsp;;p(r 
publication  of  notices  of  decisions  is  in 
addition  to  direct  notice  to  those  who 
have  requested  notice  in  writing  and  fo 
those  known  to  be  interested  in  or 
affected  by  a  specific  decision. 

dates:  Use  of  these  newspapers  fur 

purposes  of  publishing  legal  nctu  es  of 
decisions  subject  to  appeal  under  .36 
CFR  part  217  shall  begin  May  1.  1W2. 
FOR  FURTMEB  tHFOf»MATK>N  COMTACT 
j.)ni  Sue  Hanson.  RpgKinril  .Appf'als 
Coordinator,  Eastern  Region.  Keuss 
Federal  Plaza.  310  West  Wisconsin 
.Avenue,  Milwaukee.  Wisconsin  53203. 
Area  Code  414-362-3661. 
SUPPLEMENTARY  INFORMATkCN    I),  tiding 
Officers  in  the  Fastem  Rt-vii'Ti  '.viU  give 
legal  notice  of  decisions  sl!>|m  t  tu 
appeal  under  36  CFR  part  217  m  the 
following  newspapers  which  are  listed 
by  Forest  Service  administrative  unit 
Where  more  than  one  newspaper  is 
listed  for  any  unit,  the  first  newspaper 
listed  IB  the  pnmary  newspiiper  whuh 
shall  be  used  to  constitute  legnl 
evidence  that  the  agency  has  given 
timely  and  constructive  nonre  of 
decisions  that  are  subjert  to 
administrative  appeal.  As  provided  in  .it; 
CFR  217.5(d),  the  timeframe  for  appeal 
shall  be  based  on  the  date  of  publication 
of  a  nobce  of  decision  in  the  primary 
newspaper. 


IVt.isions  b>  the  Regional  Forester 

M   v\,:,,Ht>  [1  umaL  published  daily  in 
Miiwd-xec.  .Milwaukee  County, 
Wisconsin,  for  decisions  affecting 
National  Forest  System  lands  in  the 
States  of  Illinois,  Indiana,  Ohio, 
Michigan,  Minnesota,  Missouri,  New 
Hampshire,  Maine,  Pennsylvania, 
Vermont  New  York,  West  Virginia,  aod 
Wisconsin  and  for  any  decision  of 
Region-wide  impact. 

.■\lle>ihen>  National  FiTes!.  Pi'iiii'-i  f\  .i!;.i.i 

Forest  Supervisor  Decisions 

Warren  Times  Observer,  Warrea 
Warren  County,  Pennsylvania 

District  Rangers  Decisions 

ShrTield  Wstnrt:  Wa-ren  Times 

(Hts.Tver   'Adrn  r ,  Vi  arren  County. 

Pennsylvania 
Bradford  F>i strict  Bradford  Era, 

Bradfrl  M  Ki  an  County, 

Pennsylvania 
Marienville  District:  Oil  Qty  Derrick.  Oil 

City,  Venango  County,  Pennsylvania 
Ridgway  District:  RiUv  a    >  Record, 

Ridgway  Elk  rrn;-,!\    i-nnsylvania 

Chequamejjim  N..i!inn;il  Forest, 
Wisconsin 

Forest  Supervisor  Decisions 

\?ilwaukee  Sentinel,  published  daily  in 
Milwaukee,  Milwaukee  County. 
Wisconsin 

District  Rangers  Decisions 

Park  Falls  District:  Park  Falls  Herald. 

publish*^' 1  weekly  in  Park  FhIIs.  Prioc 

Coui.l^,  v\  ibL.i,.n.s:ii 
Glidden  District:  Gliddcn  Enterprise, 

published  weekly  in  Glidden,  Ashland 

County.  Wisconsin 
Washburn  District:  The  Daily  Press, 

pubhshed  driilv  >"  Ashland,  Ashlar>d 

County,  W  iJk.uns.n 
t  layward  District:  Sawyer  County 

Record,  pi!  iishid  weekly  in 

Havwarri,  S;v*v(  r  t  Duntv.  Wisconsin 
M.-.iiiird  Di'lrit-t.  Tnr  ^i.i'  \.'ws, 

published  we*'k]>  :'■  MfO'fn;     l.vloT 

County.  Wi'-consir 

Chippewa  National  Fore-U.  Miiuiei»o;j 

Forest  Supervisor  Decisions 

Dt  r;  dj  Pioneer,  published  daily  in 
Bemidji.  Beltrami  County,  Minnesota 
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District  Ranger  Decisions 

B!ackciu:K  D, strict:  Blackduck 

American,  published  weekly  in 

Blackduck,  Beltrami  County. 

Minnesota 
Cass  Lake  District;  Cass  Lake  times, 

published  weekly  in  Cass  Lake.  Cass 

Count\.  Minnesota 
D^er  River  District:  Western  Itasca 

R>=view.  published  weekly  in  Deer 

river,  Itasca  County,  Minnesota 
Marcell  District:  Western  Itasca  Review, 

published  weekly  in  Deer  R  ver  Itasca 

County.  Minnesota 
Walker  bist.-ict  Walker  Pilot 

Independent,  published  weekly  in 

Walker,  Cass  County,  Minnesota 

Green  Mountain  National  Forest. 
Vermont 

Forest  Supen'isor  Decisions 

Rutland  Herald,  published  daily  in 
Rutland.  Rutland  County,  Vermont 

District  Rangers  Decisions 

Manchester  District:  Rutland  Herald, 

published  daily  in  Rutland  Rutland 

County.  Vermont 
Bennington  Banner,  published  daily  in 

Bennington,  Bennington  County. 

Vermont 
Brattleboro  Reformer,  published  daily  in 

Brattleboro.  Windham  County, 

Vermont 
Rochester  District:  Rutland  Herald. 

published  daily  in  Rutland.  Rutland 

County,  Vermont 
Burlmton  Free  Press,  pubhshed  daily  in 

Burlington.  Chittenden  County, 

Vermont 
Middlebury  District:  Rutland  Herald. 

published  daily  in  Rutland.  Rutland 

County,  Vermont 
.Addison  County  Independent,  published 

twice  a  week  in  Middlebury,  Addison 

County,  Vermont 

Finger  Lakes  National  Forest.  New  \  ork 

Fo.-^i,:  Supervisors  &  District  Rangers 
f Hector  District)  Decisions 

Ithaca  journal,  published  daily  in  Ithaca. 
Tompkins  County,  New  York 

Hiawatha  National  Forest,  Michigan 

Forest  Supervisor  Decisions 

Daily  P-ess.  published  daily  in 

Escanaba.  Delta  County,  Michigan 
Mining  Journal,  published  daily  in 

Munising.  Alger  County,  Michigan 
Munising  News,  published  weekly  in 

Munismg.  .'Mger  County,  Michigan 
Evening  News,  published  daily  in  Sault 

Ste  Mane  Chippewa  County, 

.Michigan 
Sr  Ignace  News,  published  weekly  in  St. 

Ignace  Mackinac  County,  Michigan 


District  Rangers  Decisions 

Rapid  River  Daily  Press,  published 

daily  in  Escanaba.  Delta  County, 

Michigan 
Manistique:  Daily  Press,  published  daily 

in  Escanaba.  Delta  County,  Michigan 
Munising:  Mining  Journal,  published 

daily  in  Munising,  Alger  County. 

Michigan 
Munising  News,  published  weekly  in 

Munising.  Alger  County.  Michigan 
Sault  Ste.  Marie:  Evening  News, 

published  daily  in  Sault  Ste.  Marie. 

Chippewa  County.  Michigan 
St.  Ignace:  Evening  News,  published 

daily  in  Sault  Ste.  Marie.  Chippewa 

County.  Michigan 
St.  Ignace  news,  published  weekly  in  St. 

Ignace,  Mackinac  County,  Michigan 

Huron-Manistee  National  Forests, 
Michigan 

Forest  Supervisor  Decisions 

Cadillac  Evening  News,  published  daily 
in  Cadillac,  Wexford  County, 
Michigan 

District  Rangers  Decisions 

Baldwin  District:  Lake  County  Star, 

published  weekly  in  Baldwin.  Lake 

County,  Michigan 
Ludington  Daily  News,  pubhshed  daily 

in  Ludington,  Mason  County. 

Michigan 
Cadillac  District:  Cadillac  Evening 

News,  published  daily  in  Cadillac, 

Wexford  County.  Michigan 
Manistee  News  Advocate,  published 

daily  in  Manistee.  Manistee  County. 

Michigan 
Lake  County  Star,  published  weekly  i  n 

Baldwin.  Lake  County.  Michigan 
Harrisville  District:  Alcona  County 

Review,  published  weekly  in 

Harrisville,  Alcona  County,  Michigan 
Manistee  District:  Manistee  News 

Advocate,  published  daily  in 

Manistee.  Manistee  County.  Michigan 
Mio  District:  Oscoda  County  Herald, 

pubhshed  weekly  in  Mio,  Oscoda 

County,  Michigan 
Crawford  County  Avalanche,  published 

weekly  in  Grayling,  Crawford  County, 

Michigan 
Tawas  District:  Iosco  County  News 

Herald.,  published  weekly  in  East 

Tawas,  Iosco  County.  Michigan 
White  Cloud  District:  Fremont  Times- 
Indicator,  published  weekly  in 

Fremont.  Newaygo  County,  Michigan 
Muskegon  Chronicle,  published  daily  in 

Muskegon,  Muskegon  County, 

Michigan 
Grand  Rapids  Press,  published  daily  in 

Grand  Rapids.  Kent  County,  Michigan 
Big  Rapids  Pioneer,  published  daily  in 

Big  Rapids.  Mecosta  County.  Michigan 


Mark  Twain  National  Forest,  Missouri 

Forest  Superwsor  Decisions 

Rolla  Daily  News,  published  in  Rolla, 
Phelps  County,  Missouri 

District  Ranger  Decisions 

Ava/Cassville  District;  Spnngfield  News 

Leader,  published  daily  in  Springfield. 

Greene  County.  Missouri 
Cedar  Creek  Distnct.  Fulton  Sun. 

published  daily  in  Fulton,  Callaway 

County.  Missouri 
Doniphan  District;  Prospect  News, 

published  weekly  in  Doniphan,  Ripley 

County,  Missouri 
Eleven  Point  Distnct;  Current  Wave, 

published  weekly  in  Eminence. 

Shannon  County,  Missouri 
Rolla  District;  Rolla  Daily  News, 

pubhshed  daily  in  Rolla,  Phelps 

County.  Missouri 
Houston  District;  Houston  Herald, 

published  weekly  (Thursday)  in 

Fiouston.  Texas  County,  Missouri 
Poplar  Bluff  District;  Daily  American 

Republic,  pubhshed  daily  in  Poplar 

Bluff.  Butler  County,  Missouri 
Potosi  Distnct;  The  Independent-Journal, 

pubhshed  Thursday  in  Potosi, 

Washington  County,  Missouri 
Fredencktown  Ranger  Distnct;  The 

Democrat-News  published  Thursdays 

in  Fredencktowm,  Madison  County. 

Missouri 
Salem  Distnct;  The  Salem  News, 

published  Tuesday  and  Thursday  in 

Salenn,  Dent  County,  Missouri 
Willow  Spnngs  District;  West  Plains 

Daily  Quill,  published  daily  in  West 

Plains,  Howell  County,  Missoun 

Monongahela  National  Forest,  West 
Virginia 

Forest  Supervisor  Decisions 

Tine  Intermountain,  published  daily  in 

Elkins,  Randolph  County,  West 
Virginia 

District  Ranger  Decisions 

Cheat  District;  The  Parsons  Advocate. 

published  weekly  in  Parsons,  Tucker 

County,  West  Virginia 
Gaulf^y  Distnct;  The  News  Leader 

published  weekly  in  Richwood, 

Nicholas  County,  West  Virginia 
Greenbrier  District;  The  Pocahontas 

Times,  published  weekly  in  Marlinton. 

Pocahontas  County.  West  Virginia 
Marlinton  District:  The  Pocahontas 

Times,  published  weekly  in  Marlinton, 

Pochahontas  County,  West  Virginia 
Potomac  District:  The  Grant  County 

Press,  published  weekly  in  Petersburg, 

Grant  County,  West  Virginia 
White  Sulphur  Springs  District;  The 

Register/ Herald,  published  daily  in 
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Beckley,  Raleigh  County.  West 

Virginia 

Nicolet  National  Forest,  Wisconsin 

Fores!  Supen-isor  Decjsions 

Rhinelander  Daily  News  published  daily 
Sunday  through  Fnday  in 
Rhinelander,  Onieda  County. 
Wisconsin 

District  Ranger  Decisions 

Eagle  River  District,  Florence  District, 
Lakewood  District,  and  Laona 
District:  Rhinelander  Daily  News 
published  daily  Sunday  through 
Friday  m  Rhinelander,  Onieda 
County,  Wisconsin 

Ottawa  National  Forest,  Michigan 

Forest  Supervisor  Decisions 

Ironwood  Daily  Globe,  published  in 
Ironwood.  Gogebic  County,  Michigan 

District  Ranger  Decisions 

Bergland  District,  Bessemer  District. 

Kenton  District,  Ontonagon  District, 
and  Watersmeet  District:  Ironwood 
Daily  Globe,  published  in  Ironwood, 
Gogebic  County,  Michigan  Iron  River 
District,  Iron  River  Reporter, 
published  in  Iron  River,  Iron  County. 
Michigan 

Shawnee  National  Forest,  Illinois 

Forest  Supe.T/SiV  Decisions 

Southern  Illinoisian,  published  daily  in 
Carbondale.  Jackson  County.  Illinois 

District  Ranger  Decisions 

ElizabethtowTi  District,  Jonesboro 

District.  Murphysboro  District,  and 
Vienna  District:  Southern  Illinoisian, 
published  daily  in  Carbondale, 
Jackson  County,  Illinois 

Superior  National  Forest,  Minnesota 

Forest  Supervisor  Decisions 

Duluth  News-Tribune,  published  daily  in 
Duluth,  St  Louis  County,  Minnesota 

District  Rangers  Decisions 

Gunflint  Ranger  District:  Cook  County 
News-Herald,  published  weekly  in 
Grand  Manas,  Cook  County, 
Minnesota 

Kawishiwi  Ranger  District;  Ely  Echo. 
published  weekly  in  Ely,  St.  Louis 
County.  Minnesota 

LaCroix  Ranger  District:  Mesabi  Daily 
News,  published  daily  in  Virginia,  St. 
Louis  County.  Minnesota 

Laurentian  Ranger  District:  Mesabi 
Daily  News,  published  daily  m 
Virginia.  St.  Louis  County,  Minnesota: 
and  Lake  County  News-Chronicle, 
published  weekly  in  Two  Harbors, 
Lake  County.  Minnesota 


Tofte  Ranger  District:  Duluth  News- 
Tribune  published  daily  in  Duluth,  St. 
Louis  County.  Minnesota 

Hoosier  National  Forest.  Indiana 

Forest  Sijper\-isor  Decisions 

Sunday  Herald  Times,  published  in 
Bloomington.  Monroe  County,  Indiana 

District  Ranger  Decisions 

Brownstown  District:  Sunday  Herald 
Times,  published  in  Bloomington, 
Monroe  County,  Indiana 

Tell  City  District:  The  NVws,  published 
in  Tell  City,  Perry  County,  Indiana 

Wayne  National  Forest,  Ohio 

Forest  Supervisor  Decisions 

The  Athrns  Messenger,  published  in 

Athens,  Alhens  Countv,  Ohio 

District  Ranger  Decisions 

Athens  District:  The  Athens  Messenger, 

published  m  Athens,  Athens  County, 

Ohio 
Ironton  District:  The  Ironlon  Tribune, 

published  in  Ironton,  lawrence 

County.  Oh.o 

White  Mountain  National  Forest,  New 
Hampshire  and  Maine 

Fores!  Supervisor  Decisions 

The  Union  Leader,  published  daily  in 
Manchester,  County  of  Hillsborough. 
New  Hampshire 

District  Ranger  Decisions 

Ammonoosuc  Ranger  District:  The 

Union  Leader,  published  daily  in 

Manchester,  County  of  Hillsborough, 

New  Hampshire 
Androscoggin  Ranger  District:  The 

Union  Leader,  published  daily  in 

Manchester,  County  of  Hillsborough, 

New  Hampshire 
Evans  Notch  Ranger  District:  The 

Lewiston  Sun,  published  daily  in 

Lewiston,  County  of  Androscoggin, 

Maine 
Pemigewasset  Ranger  District:  The 

Union  Leader,  published  daily  in 

Manchester,  County  of  Hillsborough. 

New  Hampshire 
Saco  Ranger  District:  The  Union  Leader. 

published  daily  in  Manchester. 

County  of  Hillsborough,  New 

Hampshire 

Dated:  April  7. 1992. 
Floyd  (,  Marita, 
Regional  Forester. 
[FR  Doc.  92-8909  Filed  4-16-92:  8:45  am| 

BILLING  CODI    J4iO-li^M 


Animal  and  Plant  Health  Inspection 
Service 

IDocket  No.  92-041) 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact  Relative  to  issuance 
of  Permits  To  Field  Test  Genetically 
Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTtOM:  Notice. 

summary:  We  are  advising  the  public 
that  four  environmental  assessments 
and  findings  of  no  significant  impact 
have  been  prepared  by  the  Animal  and 
Plant  Heald)  Inspection  Service  relative 
to  the  issuance  of  permits  to  allow  the 
field  testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  these 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 
findings  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  Impact  statements  heed 
not  be  prepared. 

ADDRESSES:  Copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building.  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  hohdays. 

FOR  FURTHER  INFORMATtON  CONTACT. 
Dr.  Arnold  Foudin.  Deputy  Director. 
Biotechnology  Permits.  Biotechnology. 
Biologies,  and  Environmental  Protection, 
APHIS,  USDA.  room  850.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  2078Z  (301)  436-7612. 
For  copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact,  write  to  Clayton 
Givens  at  the  same  address.  Please  refer 
to  the  permit  numbers  listed  below 
w  -1  -    .^dering  documrr"; 

SUPPUMENTARV  fNFORMATJON:  The 

regu  ii!    '  s   :  "  (  11^  ;    "  340  (referred  to 
below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
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'he  United  States  The  regulations  set 
for'h  'he  procedures  for  obtaining  a 
limited  permit  for  the  im.portation  or 
interstate  movemen'  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  ttie  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Ser\  ice  (ARHS)  has 
stated  '.Va^  it  wo'jld  prepare  an 
f'H'.i'-onmental  assessment  and.  when 
necessary,  an  environmental  impact 
s'atement  before  issuir.g  a  permit  for  the 
rpiease  into  the  environment  of  a 
regulated  article  {see  52  FR  229G6J. 


In  th«  course  of  reMPvung  each  permit 
application.  APt lis  iisse^setl  tho  impact 
on  the  environmt-nt  uidt  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  AftflS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact  on 
the  quality  of  the  human  environment. 
The  environmental  assessments  and 
findings  of  no  significant  impact,  which 


are  based  on  data  submitted  by  the 

applicants  and  on  a  review  of  other 
relevant  literature,  provide  the  public 
with  documentation  of  APHIS'  review 
and  analysis  of  the  environmental 
impacts  associated  with  conductir^j  the 
field  tests 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  reiati\e  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Pennit  No 


91-324-01 


91-303-01 


91-353-02 


91-358-02 


Pw  n>inu6 


Frto-Lay.  tncorpofaled. 


Ffito-L«y.  Incorpcated. 


Uniwersity  o<  Califcynia.  at  Davis. 


Aopt>«cl  Siafcti  Technologies,  incorpofaied 


Date  issued 


Oganisni 


FieW  test  locatioo 


02-28-92  Potato  plants  genetically  engineered  to  etp^ess  a 
deiu-endotoxm  protein  hom  Bacillus  fhu-^^o'e'^s  s 
sutisp  tenebnorus  (Btt).  for  resistarce  to  !^e  Co'o- 
(ado  potato  beetle 

03-03-92  Po«aio  plants  geoeticaWy  engineered  to  e»D'ess 
stress  alleviating  eroymes.  m  ordc  to  ot'ai" 
tugher  lavets  of  stress  totorance  m  potato  lutiers 

03-06-92  Tomato  plants  geneticalty  engineered  to  express 
maize  trarKposabte  eie^ie^ts  ^ctvator  (Acl  and 
Dtssoaatnn  (OS) 

03-06-92  Potato  plants  genetically  engineered  lo  eicess  car 
tXJtiydrate  metatx)lism  genes 


Or^Oa  Co-jr-x^   W'sc:cw'sin. 


0"e^a  Cou"rv  w.sconsin 


Yo*o  Cou.-'t>.  Caii'o»'^a 


Garid    ForVs 
Oakola 


County.     Nortti 


The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U5.C.  4321  et  seq.). 
f2)  Regulations  of  the  Council  on 
F.nvnronmerital  Quality  for  Implementing 
the  Procedural  Provisions  of  NfEPA  (40 
CFR  r^.!-9  1500-1509).  (3)  USDA 
Rr".;  .'  ,*    r.s  trr^iementingNEPA  (7  CFR 
f  ..-•  V     A  -.i  '4i  APHiS  Guidelines 
:-p;f,men':na  NTPA  '44  FR  50381-50384. 
,A  ■2'.;«.^  :b   \'r^  ^,'  ,i  44  YH  5ir*2-^-ir'4 
.\  ,a,.--'  1'.  'J*~^ 

Done  in  Washington.  DC.  this  14th  day  of 
April  1992. 

Robert  MeRand.  ' 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 
|FR  Doc  92-8938  Filed  4-16-92;  8:45  am] 

B!..  VG  COOe  M10-34-« 


( Oocicet  No  K-046 1 

Receipt  of  Permit  AppWcattons  for 
Release  Into  tt>«  Envkonment  ct 
Genetkailly  Engineered  Orgar>lsms 

AGENCv:  Animal  and  Plant  Health 
ins:;ec-jon  Service.  USDA. 


actom:  Notice. 


suMMARr.  We  are  advising  the  public 
that  eight  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADO«ess£S:  Copies  of  the  apphcations 
reierenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  Siouth  Building. 
U.S.  Department  of  Agriculture.  14th 
Street  and  Independence  Avenue,  SV\ .. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  You  may  obtain  a  copy, 
of  these  documents  by  writinjj  to  the 
person  listed  under  FOR  FUR  HiER 
INFORMATION  CONTACT. 

FCS  FURTHtB  INFORMATION  CONTACT: 

L^f.  A:;.^.»i  tK^^C^.r..  Deputi  Director, 
Biotechnology  Permits.  Biotechnology. 
Biologies,  and  Environmental  Protection. 
Animal  and  Plant  Health  Inspection 


A.x>-rs1]on 


92-065-01.  renewal  of  permit 
91-007-06.    issued   on    05- 
-  03-91 


Applicant 


U.S.  DepartrT>ent  ot  Agnculture. 
Agricuttural  Research  Service 


Date 

received 


03-05-92 


Organism 


Service.  U.S.  Department  of  Agriculture, 
room  850.  Federal  Building,  6505  Belcrest 
Road,  Hyatts%ille.  MD  20782.  (301)  436- 
7612. 

SUPPLEMENTARY  iNFORMATKJN:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  The.'-e  Is  Reason  to 
Believe  Are  Plants  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (i.Tiporting.  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  im.portaticm  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Fiek)  test  location 


Potato  plants  genetically  e^ginee-ed  to  i  Bingham  Count,  ida^io  Aroostook 
express  a  mocfified  chicken  tysorvrrie  (  Countv  Maine.  Clay  County,  Minne- 
gene.  ;      sota.  Cass  and  Grand  Forks  Coun- 

ties. North  Dakota 


Federal  Register  /  Vol.  57,  No.  75  /  Friday,  Apnl  17.  1992  /  Notices 


13693 


Apptication 


Applicant 


Date 
recerved 


OoantsTi 


TieW  test  location 


9^-066-01., 


92  073-01 


92-073-02.. 


92-073-03.. 


92-07&-O1. 


92-076-02.. 


92-077-01., 


Holden  s  Foundation  Sfeas   in-  03-06  92 

corpofated 


An",e'ican  Cyanamid  Company....       03-13-92 


Morisanio    Agr,cuttj'ai   Compa-  03-13-92 

fiy. 


Mc-sario    ag-  cafu-i!    v'c.r-'pa  03-13-92 

ny. 


Monsanto   Ag'icultural   Compa-  03-16-92 

ny. 


Net)  York  State  Ag-icuitoral  Ex-  '       03-16-92 
penment  Station, 


Pioneef    Hi-Bred    :ntt'"'ationa!,         03-17-92 
Incorporated 


C(xn  p<ants  ger>e{K.3iW  engineered  to 
express  a  o'xTspfunottvicin  aceiyt 
transferase  iPA^'i  gene  tcx  toleraiwe 
to  the  netwrxJe  giufoynate 

Tobacco  plants  genetically  engineered 
10  express  an  a<:eto^rydroxyl  acid 
synthase  geoe  frofn  AratMkjpsiS  th»- 
hans  to  toiefan,:e  to  tf>e  herbtcidee 
siytonyiurea  and'  imidazotinooe. 

Scvtiean  plants  9en*.t>cally  er^gineered 
to  express  ttv?  en.rv^ie  'i-enotpyruvyl 
sh«kimate-3-ptx>s(>'-iaie  tyr^twee 

(EPSPS/  and  a  metabohzmg  ertzyme 
tor  tolerance  lc  tne  hert)<cide  9<yp*V>- 
sate 

Sovtjean  Plan's  ^(-net'caiN  e'xj.oi:.»-.,,< 
lc  express  fie  enrvme  5  t>'x>i [■■¥'>,»" 
snukimale-S-pT'iospnate  sv"''".as»- 

lEPSPSi  and  a  ■^vtatx^i.-^*..  »r ,-,'-'■.►. 
kx  to*erance  tc:  t'n-  N>'t»i,  «•.!•  j'.:  '. 
sate 

Torr\alo  ptants  :>■-.«,-■!<, o„%  (^■•!,;"'ie€fed 
to  express  an  eir-f^'in-Hpf-ta.  r^rtucide 
Oeto»'t«-a!«in  e'-.-»"-*  tor  tolerance 
to  tfie  herDciOf;  fv'Hjine 

Squash,  mek:>n  anr;  tomato  D'ants  ge- 
neticalty  enomeereo  to  express  the 
coal  protetn  g«*ne  o1  cucumbef 
n^osaic  virus  <i^hite  teal  strain,. 

Corn  plar'ts  cj<?ne;ifa!lv  engineered  to 
express  WM>at  germ  agglutinin  tor 
resistance  to  European  com  borer. 


Maui    County.    Hawaii; 
Iowa. 


Iowa   County, 


Cumt>er1and  County,  New  Jersey. 


Daviess  County.  Kentucky. 


Blue   Earth.    Watonwan,    and   Waseca 
Countie*,  Minnesota- 


Jersey  County.  Illinois. 


Ontano  County,  Hem  York. 


Kauai  County,  Mawaa. 


Done  in  Washington.  DC,  this  14th  day  of 
April  1992. 
Robert  Melland. 

Administraior.  Animal  and  Plant  Health 
Inspection  Sen-ice. 
(FR  Doc  92-8939  Filed  4-16-92;  8;45  am) 

BILLING  CODE  M10-J4-M 


CENTRAL  INTELLIGENCE  AGENCY 

Privacy  Act  of  1974:  Systems  of 
RecortJs 

agency:  Centra!  Intrlligence  Agency. 
action:  Notice  of  system  of  records. 

summary:  The  Central  Intelligence 
Agency  is  providing  notice  on  the 
existence  of  a  system  of  records  in  its 
current  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a). 
EFFECTIVE  DATES:  The  proposed  action 
will  be  effective  without  further  notice 
30  days  after  publication  of  this  notice  m 
the  Federal  Register  (May  18,  1992), 
unless  comments  are  received  which    , 
would  result  in  a  contrary 
determination. 

FOR  FURTHER  INFORMATION  CONTACT: 
)ohn  H.  Wright.  Information  and  Privacy 
Coordinator.  Centra!  Intelligence 
Agency.  Washington.  DC  20505, 
telephone:  (703)  351-2083. 
SUPPLEMENTARY  INFORMATION:  The 
record  system,  identified  as  CIA -72.  is 


entitled:  Inspector  General  Investigation 
and  Interview  Records  A  .system  report 
as  required  by  5  U  S,C,  552dir)  of  the 
Pn\'acy  Act  was  submitted  pursuant  to 
section  4b  of  Appendix  I  to  OMB 
Circular  No.  A-130.  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals,"  dated  12  December 
1985. 

Dated:  .April  9,  1992. 
Frank  ].  Ruocco, 
Deputy  Director  for  Administration. 

CIA-72 

SYSTEM  NAME: 

Inspector  General  Investigation  and 

Interview  Records. 

SYSTEM  LOCATION: 

Central  Intelligence  Agency, 

Washington.  DC  20,505 

CATEOOniES  OF  INDIVIDUALS  COVERED  Bv  tmf 

SYSTEM: 

Agency  employees.  ptTsons  with  a 
contractual  or  other  relationship  with 
'  the  Agency,  persons  who  are 
interviewed  by  or  provide  informaUon  to 
the  Office  of  Inspector  General,  and 
persons  involved  with  or  knowledge 
about  a  matter  being  investigated  by  the 
Office  of  Inspector  General. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Reports  of  interviews,  signed 
s'iiterr.ents.  cf)rrespondence,  reports  of 


investigations,  government  forms, 
cables  and  internal  CIA  memoranda. 

AUTHOR  cry  to«  unm-ntHAUci  or  the 

SYSTEM: 

National  Security  Act  of  1947,  as 
amended — Pub.  L  80-253. 

Central  Intelligence  Agency  Act  of 
1949,  as  amended— Pub.  L  81-110. 

Section  506(a).  Federal  Records  Act  of 
1950  (44  U.S.C.  3101). 

ROi/TINE  USES  Of  RECORDS  MAIKT  Ami'D  iN 
TMi  SYSTEM.  IMCLUDINO  CATIOORtIS  Of 
USERS  AND  TMI  FXIRPOSIS  Or  SUCH  UStS 

Used  by  members  of  the  Office  of 
Inspector  General  to  investigate  matters 
of  interest  or  concern  to  the  Director  of 
Central  Intelligence,  Inspector  General, 
and  senior  Agency  officials,  including 
allegations  of  misconduct  by  Agency 
employees.  Used  to  provide  information 
to  Agency  management  for  evaluating 
current  and  proposed  programs,  selected 
assignments,  and  requests  for  cash 
awards  or  promotions. 

A  record  from  this  system  of  records 
which  indicates,  or  relates  to,  a  violation 
or  potential  violation  of  law,  whether 
criminal,  civil,  or  regulatory  m  nature, 
and  whether  arising  by  general  statute 
or  particular  program  pursuant  thereto, 
may  be  disclosed  as  a  "routine  use"  to  a 
Federal,  state,  local  or  other  appropriate 
entity  or  individual  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation,  or  charged 
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vs  ,'h  the  responsibility  to  take 
appropna'e  administrative  action,  or 
rharsed  with  '.mplempnting  the  statute. 
or  rale,  reguiattcn.  or  order  issued 
pursuant  thereto 

A  ppco'd  in  this  3\s 'em  of  records 
rr.ay  be  di?rto«ed  as  a  "routine  use"  in 
the  course  of  presenting  evidence  to  a 
court,  maa^'itrate.  or  administrative 
tribunal,  including  disclosures  in  the 
course  of  settlement  negotiations,  and 
disclosures  made  pursuant  to  statutes  or 
rej  jlatior.s  governing  the  conduct  of 
5.-ch  proceedings. 

A  record  m  this  system  of  records 
ma>  be  disciosed  to  representatives  of 
the  Department  cf  justice  or  of  any  other 
agency  responsible  for  the 
representation  of  Agency  interests  in 
connection  with  a  judicial. 
administrative,  or  other  proceeding. 

POUCieS  KMO  PRACTICES  FOB  STO«lNG 
RETWEVIKO,  ACCCSSmO.  ilfTAMWtQ,  AM) 
D'SPOSINQ  O*  RECORDS  IK  THE  SyS"^Eir 


S-^ORAOE 

d :  s  ^   .a ;-,  .i 


■  disk,  microfilm,  magnetic 


RETRtEVABlUTY:  | 

By  name. 

SAFEOUAROir 

Files  are  stored  in  vaulted  areas  or 
approved  metal  filing  cabinets.  Access 
to  information  on  magnetic  disk  is  on  a 
limited  need-to-know  basis  and 
controlled  by  password  identifiers. 

RETENTION  AMO  OiSOOSAU 

Records  s'-  '-Mined  and  destroyed  in 
accordance  witn  the  records  control 
schedules  approved  by  the  Archivist  of 
the  United  States. 

SYSTEM  MAMAQ£R(S!  AND  ADDRESS: 

inspector  General.  Central 
Intelligence  Agency,  Washington.  DC 
20505. 

NOTinCAT»«»  P«OC€t>0«€: 

individuais  seeking  to  leara  if  this 
system  of  records  contains  information 
about  them  should  direct  their  inquiries 
to:  Information  and  Privacy  Coordinator, 
Central  Intelligence  Agency. 
Washington.  DC  20505. 

Identification  requirements  are 
specified  in  the  Central  InteUigence 
Agency  rules  published  in  the  Code  of 
Federal  Regulations  (32  CFR  1901.13). 
Individuals  must  comply  with  these 
T'^'.es 

RECOAO  ACCESS  fOOCEOWRCS: 

Request  from  individuals  should  be 
addressed  as  indicated  in  the 
notification  section  above. 


CONTESTIMO  RECOAD  PROCEDMIES: 

The  Central  Intelligence  Agency's 
regulations  for  access  to  individual 
rprords.  for  disputing  the  contents 
h-  TKuf.  and  for  appealing  an  initial 
determination  by  the  Central 
Intelligence  Agency  concerning  access 
to  or  correction  of  the  records,  are 
promulgated  in  the  Central  Intelligence 
Agency  rules  section  of  the  Code  of 
Federal  Regulations. 

RE  CO*rO  S  OiJ«  C  f   C  *  '■  6  G  (.W .  n> 

Agency  employees,  Federal,  state,  and 
local  officials,  private  citizens,  and 
foreign  nationals. 

|FR  Doc.  92-8OT9  Filed  4-16-92;  8:45  am| 


COMMISSION  OW  ClVn  R!GHTS 

Hearing  on  Racial  and  Et.hmc  Tensions 
In  American  Communities'  Poverty. 
Inequality  and  Oiscrimtrvation — A 
National  Perspective 

Notice  19  hereby  given  pursuant  to  the 
provisions  of  the  United  States 
Commission  on  Civil  Rights  Act  of  1983. 
Public  Law  98-183.  97  Stat.  1301.  as 
amended,  that  a  public  hearing  of  the 
U.S.  Commission  on  Civil  Rights  will 
commence  on  May  21. 1992,  beginning  at 
8:30  ajn.  in  the  Auditorium  of  the  Office 
of  Personnel  Management  located  at 
1900  E  Street.  NW.  (entrance  at  Virginia 
and  C  streets.  NW.). 

The  purpose  of  the  hearing  will  be  to 
gather  opinions  and  information  from 
researchers,  community  leaders, 
business  representatives  and  advocates, 
in  order  to  examine  the  underlying 
causes  of  racial  and  ethnic  tensions  in 
the  United  States. 

The  Commission  is  an  independent 
bipartisan  factfinding  agency  authonzed 
to  study,  collect,  and  disseminate 
information  and  to  appraise  the  laws 
and  policies  of  the  Federal  Government, 
and  to  study  and  collect  information 
concerning  legal  developments,  with 
respect  to  discrimination  or  denials  of 
equal  protection  of  the  laws  under  the 
Constitution  because  of  race,  color, 
religion,  sex.  age,  handicap,  or  national 
origin,  or  in  the  administration  of  justice 

Hearing  impaired  persons  who  will 
attend  the  hearing  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  Betty  Edmiston. 
Administrative  Services  and 
Clearinghouse  Divisioo  (202)  376-blU5. 
(TDD  202-376-8116),  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 


Dated  at  Washington.  DC.  April  13.  1W2 
tnima  .Monroig. 
Solicitor 
|FR  Doc  rj-8891  Filfd  4-  ltv-9:  8  4h  ami 

aiLLIMG  CODE  SMS-OI-K 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

I  Order  No   5741 

Expansion  of  Foreign-Trade  Zone  40 
Clevehind,  Ot>to 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
TQ34.  as  anr-.ended  (19  U.S. C  81;i-81u), 
and  the  Foreign-Trade  Zones  B<iard 
Regulations  (15  CFR  Part  4001.  the 
F<5reign -Trade  Zones  Board  (the  Board) 
adopts  the  following  Resolution  and 
Order 

W ■^p.TG.'^.  the  Cleveland-Cuyahoga 
County  Authority,  Grantee  of  Foreign- 
Trade  Zone  No  40,  has  applied  to  the 
Board  for  authority  to  expand  its 
general-purpose  zone  site  at  the  Port  of 
Cleveland,  Cleveiand.  Ohio,  within  the 
Cleveland  Customs  port  of  entry; 

iWherew^.  the  application  was 
'accepted  for  filing  on  lanuan,'  ,30  19mi 
and  notice  inviting  public  commen'  was 
given  in  the  Federal  Register  on 
February  20,  1991  (Docket  ~-91,  .56  FR 
6834): 

Whereas,  an  examifiers  committee 
has  investigated  the  application  in 
accordance  wtth  the  Board's  regulations 
and  recommends  approval. 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  Cleveland  area,  and 

Whereas,  the  EJoard  has  found  that 
'he  requirements  of  the  Foreign-Trade 
Zones  Act.  as  amended,  and  the  Brtard's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

.\'ow.  therefore',  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accordance  with  the 
application  filed  on  fanuary  30.  19^^1, 
su*.;pct  to  the  Act  and  the  Board's 
regulations  (as  revised,  56  FR  ,S079«)- 
50808,  10/8/91),  including  §  400  28 

Signed  dt  Washington.  DC.  this  10th  day  of 
April  1992 
Man  Dunn, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Chairman.  CummiUee  of 
.alternates.  Foreign  Trade  Zones  Board. 
|FR  Doc  92 -WW  Filed  4-1f>-92  8:45  ami 
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(Order  No.  S731 

ResoUitton  and  Order  Approving  With 
Restriction  the  AppUc«tk>n  of  the 
Board  of  Commiasioners  of  the  Port  of 
New  Orleans  for  Temporary  Special- 
Purpose  Suluone  Status;  Equitable 
Shipyards  (SMptHiMdlng);  New  Orleans, 
LA 

Proceedings  of  the  Foreign  Trade  Zones 
Board,  Washington.  DC 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  |une  18 
1934.  as  amended  (19  U  S.C  81a-81ul 
she  Foreigi:-Trade  Zones  Board  (the 
Boardj  adopts  the  following  Resolution 
and  Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

AHpr  consideration  of  the  apphcatiur.  o( 
'he  Board  of  Commissioners  of  the  Port  of 
New  Orleans,  grantee  of  Koifijjn  Trade  Zum 
2,  filed  wiih  Lhe  Foreign  Trdtie  Zones  Boarti 
(the  BoarH!  on  February  20,  1992,  requestinj; 
temporary  spec  in! -purpose  suhzone  status  dh 
tjt^half  of  the  Tnni'v  Marine  t'-roup.  Inc. 
(T>»1C|.  at  the  Ft^uitabip  Shipy>irris 
>hiphuildmg  facil-ty   located  in  New  Orleans. 
Louisiana,  v^athin  the  New  Orleans  Customs 
Pi^r'  of  F,ntr>,  for  the  completion  of  a  vessel 
(   American  Charnpuin    i  currently  being  buil! 
under  zone  procedures  ai  TMG'S  shipyard  in 
Escalawpa,  Mississippi  jSubzone  92A).  the 
Board,  finain^  !ha'  the  proposal  would  be  in 
the  publ'c  in'crrs;,  if  approval  we'"e  subject 
to  a  rest.Tctinn  rr^cjuinng  that  any  steel  mill 
product,  inrliiding  plate,  angles  shapes 
channels,  r^)lled  steel  8!(K:k,.  bars,  pipes  and 
tubes,  not  incorporated  into  merchandise 
otherwise  Classified,  and  which  is  used  in 
manufactunng.  shall  tie  subiecl  to  Customs 
duties  m  accordance  wiin  applicable  law.  if 
the  same  item  w  then  being  produced  by  a 
domestic  sleel  mill,  approves  the  application 
subject  to  the  fct^'going  restriction. for  a 
period  ending  .^pn\  1,  \99A 

The  appfr>vfl!  ifi  gubiect  to  the  FTZ  ,^r!  ami 
the  FTZ  Board's  regulations  (as  revised  56 
FR  50790-00806.  lO-B-m).  including  5  40<)  2B 
The  Se<::relar>  of  Oimmerce,  as  Chairman 
and  E)iecutive  Officer  of  the  Boanl  is  hereby 
authorized  to  issue  a  grant  to  authority  diui 
appropna'e  Board  OrOer 

Grant  of  Authority  for  Temporary 
Subzone  Status;  Equitable  Shipyards. 
New  Orleans.  l>oui8iana 

\'\'hereafi.  by  an  Act  of  Congress 
approved  June  18,  1934.  an  Act  "To 
provide  for  the  establishment  *   *  *  of 
foreign-trade  zones  in  ports  of  er.tr>  of 
the  United  Stf^tes,  to  evpedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C 
•  81a-81u!  (the  Act),  the  Foreign-Trade 
Zones  Board  {the  Board)  is  authorized  to 
grant  to  corporations  the  privilege  of 
establishing  foreign-trade  zones  m  or 
adjacent  to  U.S  Customs  ports  of  entry: 
Whpreos.  The  Board's  regulations  (15 
CFR  part  400)  provide  foi  the 


establishment  of  special -purpose 
subzones  when  existing  zone  fsr:!ities 
cannot  serve  the  specific  use  involved 
and  where  a  significant  puhht  hcnef'' 
will  result: 

Whereas,  the  Board  of  Commissioners 
of  the  Port  of  New  Orleans,  Grantee  of 
Foreign-Trade  Zone  No  2  ha*  made 
application  (filed  2-20-92,  FTZ  Docket 
:i-4»2.  5''  FR  6703,  2-27-92)  to  the  Board 
on  behalf  of  the  Tnnity  Manne  Group, 
Inc..  for  authority  to  establish  a 
temporary  special -purpose  subzone  at 
thiH  Equiiable  ShipyH-f-ds  shipbuilding 
fRcihty  m  New  Orleans.  Louisiana,  for 
the  completion  of  the  construction  of  a 
vessel  ("American  Champion"): 

il'hfreas.  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Art  and  the 
Board's  regulation.s  would  be  satisfied 
and  that  the  proposal  would  be  m  the 
f  iihlic  interest  if  approval  were  given 
subject  to  the  restriction  in  the 
resolution  accom.panying  this  action; 

.\'t)M    therp*nrp.  the  Board  hereby 
authorizes  the  establishment  of  « 
temporary  subzone  (until  April  1.  1994), 
at  the  Equitable  Shipyards  shipbuilding 
facility  in  New  Orleans,  Louisiana 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Subzone  2G.  at  the 
location  described  in  the  application. 
subject  to  the  restriction  in  the 
resolution  accompanying  this  action. 
and  to  the  FTZ  Act  and  the  Board's 
regulations  (as  revised.  56  FR  50790- 
50808,  l(V-*-cni.  including  {  400.28. 

Signt  d  at  VS  astungton.  DC.  this  lOth  daj  of 
April  1992,  pursuant  to  Order  of  the  Board. 
\laD  M  Dunn. 

i  .^.'.  isUm!  Secretary  of  Commerce  for  import 
Admmistraiion.  Chairman.  Committee  of 
Alternates.  Foreign-Trade  Zones  Board. 
|FR  Doc  92-8979  Filed  4-16-92:  8:45  am) 

BILLMG  CODE  3S10-Ofr-« 


International  Trade  Administratioo 

IA-6U-8011 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Fresh  Ktwitrutt  from 
New  Zealand 

AGENCY:  Import  .AaminiMratinn. 
International  Trade  Administration. 
Department  cif  Comrr.f-!  <■ 
EFFECTIVE  DATE:  Apnl  1"    15^2 
FOB  FURTHER  INFORM  A  TIOW  CONTACT 
Erii".  Warga.  Office  of  .'Vn'uiiimping 
Investigations,  Import  .Adnin;<:tra!ion, 
Internationa!  Trade  Administration  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW.. 


W  ashing'on,  DC  20230:  telephone:  (202] 

■""■,,-8922 

Finai  Determination 

We  determine  that  fresh  kiwifruil 
from  New  Zealand  is  'ring  or  is  likely 
to  be,  sold  in  the  IJniK'n  siii:(  •■  at  less 
than  fair  value,  as  provtdi-i   -  section 
735  of  the  Tariff  Act  of  1930,  as  amended 
(the  Act).  The  estimated  margins  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  publication  of  our  notice  of 
preliminary  determination  on  November 
27. 1991  (56  FR  80092)  the  following 
events  have  occurred. 

On  November  27. 1991.  the  N«'w 
Zealand  Kiwifruit  Marketing  b-  a;  : 
(NZKMB),  the  i,..,f  rt  Si-.,  .lent  m  this 
investigation,  requested   hat  the  final 
determination  be  pi;s:i)  ned  for  the 
maximum  time  permitted  under  the  Act 
We  published  a  notice  postponing  our 
final  determination  on  December  18. 
1991  (56  FR  65724).  Sales  verification 
took  place  December  3-7, 1991.  at 
respondent's  Auckland  office  and 
February  12-13. 1992.  at  the  office  of 
David  Oppenheimer  &  Company 
(Oppenheimer).  respondent's  North 
American  selling  agent.  Tlie  cost  of 
production  (COP)  venfication  took  place 
December  4-21. 1991.  We  received  a 
request  for  a  public  hearing  from 
petitioners  on  Dpremher  9. 1991.  Both 
petitioners  m::,  h  s;.j()ndent8  filed  case 
briefs  on  March  5. 1992.  and  rebuttal 
briefs  on  March  9. 1992.  A  public  hearing 
w  as  held  on  March  10. 1992. 

Scope  of  the  Investigation 

The  iir;Mii!< '  ( (  vered  by  this 
investigatisn  ii.  fresh  kiwifruit  from  New 
Zealand.  F^tKesswi  Kwifruit.  including 
fruit  jams,  (eiiiei^  p-isies,  purees,  mineral 
waters,  or  luiie*  maiie  from  or 
containing  kiwtfruji  .ire  not  within  the 
scope  of  this  imesugation. 

Fresr;  ^,  w  :>„:;  is  Currently 
class;'  It     rider  subheading 
0810.90,2c  tw    >f  the  Harmonized  Tnriff 
Schedule  (f  IT'S  1  Al-hnuwr-  t,'i<-  tn-^ 
subheading  is  provi.ie*;  for  ronveruence 
and  ciiStiims  p',;r;'>()ws  (!',.r  wr;!ten 
description   «'  :t\e  s  <.;«     i  this 
proceeding  it  aii>poftit;vi: 

Period  of  fn  ve<;ti)falion 

The  penod  o!  invesiigation  (POI)  is 
April  1, 1990.  through  March  31. 1991. 

Such  or  Similar  Comparisons 

We  made  such  or  similar  comparisons 
based  on  the  methodology  described  in 
the  preliminary  determination. 
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Fair  Value  Comparisons 

To  determine  whether  sales  of  fresh 
kiwifniit  from  New  Zealand  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  pnce  (USP)  to  the  foreign  market 
vdiue  iP"MV),  as  specified  in  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

;  'rited  States  Price 

We  calculated  USP  using  the 
methodology  described  in  the 
preliminary  determination.  Based  on  our 
findings  at  venfication.  we  modified 
respondent's  USP  database  as  follows: 
The  date  of  payment  was  changed  for 
two  invoices;  for  seven  sales,  the  date  of 
shipment  was  corrected;  U.S.  duty, 
brokerage  and  handling  amounts  were 
reallocated  to  all  fruit  on  board  the 
vessels  and  not  just  to  U.S.  fruit; 
inventory  carrying  expenses  were 
recalculated  for  some  sales  for  which 
shipment  dates  were  corrected; 
adjustments  for  repacking  costs,  U.S. 
direct  and  indirect  advertising  expenses, 
U.S.  satellite  coolstore  expenses,  U.S. 
satellite  coolstore-to-customer  foreign 
charges,  and  other  U.S.  expenses 
incurred  by  the  New  Zealand  Fruit 
Company  (the  marketing  company  in 
which  the  NZKMB  holds  an  interest) 
were  recalculated  for  all  U.S.  sales. 
General  and  administrative  expenses 
incurred  in  New  Zealand  and  incorrectly 
reported  as  indirect  selling  expenses 
were  dropped  from  the  database. 
Missing  payment  dates  were  set  to  the 
date  of  this  determination,  and  credit 
expenses  were  recalculated  for  certain 
sales.  When  respondent  was  unable  to 
determine  the  vessel  in  which  pallets 
arrived,  we  used  the  highest  correctly 
reported  amounts  for  duty,  brokerage, 
ocean  freight  and  inventory  carrying 
expenses  as  the  best  information 
available  (BIA).  We  also  corrected  the 
tray  conversion  factor  for  kiwifruit 
packed  in  one  pound  bags.  Finally, 
Canadian  sales  were  removed  from  the 
U.S.  sales  listing. 

Foreign  Market  Value 

In  accordance  with  section  773(a)(1) 
of  the  Act,  we  found  that  the  home 
market  was  not  viable  for  sales  of  fresh 
kiwifruit.  In  selecting  which  third 
country  market  of  those  having  an 
adequate  sales  volume  was  the  most 
appropriate  for  comparison  purposes, 
we  selected  Japan,  in  accordance  with 
19  CFR  353.49(b).  (See  Preliminary 
Determination  and  Fair  Value 
Comparison  Comment  2,  below  for  . 
further  discussion.) 

We  calculated  FMV  using  the 
methodology  described  in  the 


preliminary  determination.  Based  on  our 
findings  at  verification,  we  made 
changes  to  the  third  country  database  as 
follows:  expenses  associated  with  a 
consumer  survey,  previously  included  in 
direct  advertising  expenses,  were 
reclassified  as  an  indirect  selling 
expense;  a  portion  of  indirect  selling 
expenses  was  disallowed  because  it 
represented  U.S.  ocean  freight;  another 
portion  of  indirect  selling  expenses  was 
disallowed  because  it  represented 
general  and  administrative  expenses  of 
the  Auckland  office;  credit  days  were 
reduced  by  the  average  overstatement  of 
credit  days  on  verified  sales  (see  Fair 
Value  Comparison  Comment  13.  below); 
and  all  rebates  were  disregarded 
because  they  could  not  be  documented 
at  verification  (see  Fair  Value 
Comparison  Comment  11,  below).  In 
addition.  New  Zealand  coolstore 
charges  and  the  ocean  freight  expense 
for  one  vessel  were  recalculated.  For 
those  sales  for  which  there  was  no 
reported  date  of  payment,  we  set  the 
credit  expense  to  zero  as  BIA.  We  also 
corrected  the  tray  conversion  factor  for 
kiwifruit  packed  in  one  pound  bags. 

At  verification  it  was  also  determined 
that  approximately  12  percent  by 
volume  of  respondent's  third  country 
sales  had  not  been  included  in  the  third 
country  database.  As  BIA.  we 
distributed  the  volume  of  the  missing 
sales  equally  across  all  pricing  periods. 
Within  each  pricing  period,  we  looked  at 
the  percentage  of  above-cost  sales 
represented  by  each  combination  of 
countsize  and  pack  type.  We  then 
distributed  each  period's  volume  of 
missing  sales  according  to  each 
combination's  percentage  of  sales 
volume  within  the  period.  We  assigned 
to  each  portion  of  the  added  volume  the 
highest  net  price  in  the  pricing  period 
that  was  found  in  its  pack  type/ 
countsize  category. 

Cost  of  Production 

Petitioners  alleged  that  respondent's 
third  country  sales  of  fresh  kiwifruit 
were  made  at  prices  below  COP.  As 
stated  in  our  preliminary  determination, 
we  received  an  adequate  allegation  from 
petitioners  that  the  respondent  had  sales 
below  COP.  We  initiated  a  sales  below 
cost  investigation  of  respondent.  In  our 
preliminary  determination,  we  described 
a  sampling  method  by  which  we 
selected  20  growers  to  be  examined  for 
COP  purposes. 

While  the  respondent  did  not  obstruct 
our  COP  investigation,  one  of  the 
growers  was  unwilling  to  provide  the 
required  information,  one  of  the 
grower's  information  was  unverifiable, 
and  three  growers  did  not  participate  in 
the  verification  process.  As  detailed  in 


our  response  to  Grower-Wide  Comment 
1,  Cost  of  Production  Comments,  the 
Department  had  to  use  BIA  to  value 
these  growers'  costs. 

To  arrive  at  a  weighted-average  cost 
of  producing  kiwifruit  in  New  Zealand, 
we  relied  upon  the  submissions  of  the  15 
growers  whose  information  we  were 
able  to  verify  For  the  one  grower  who 
did  not  respond  to  our  questionnaire,  the 
one  grower  who  failed  verification,  and 
the  three  growers  who  did  not 
participate  in  the  Department's 
verification  process,  we  used  the  higher 
of  (1)  the  grower's  own  cost  data,  as 
adjusted  in  the  preliminary' 
determination:  (2)  the  highest  verified 
cost  for  a  farm  of  the  same  size  in  the 
same  region;  or  (3)  the  average  cost  for 
farms  or  different  sizes,  but  in  the  same 
region,  adjusted  for  farm  size. 

For  this  Final  Determination,  we 
based  capitalized  cultivation  costs  upon 
verified  data.  We  obtained  complete 
cost  information  from  eight  growers  and 
have  used  this  information  in  the  COP 
calculation  for  the  15  growers.  We  also 
calculated  the  average  per-hectare  cost 
of  establishing  a  kiwifruit  orchard  based 
on  the  verified  information  obtained 
from  these  eight  growers.  For  the  seven 
growers  who  were  unable  to  provide 
complete  costs  for  establishing  their 
orchards,  we  based  their  capitalized 
cultivation  costs  on  BIA.  As  BIA,  we 
used  the  calculated  verified  average  per- 
hectare  cost  of  establishing  a  kiwifruit 
orchard  multiplied  by  the  kiwifruit 
orchard  area. 

We  based  the  cost  of  related-party 
management  services  upon  verified 
data.  We  obtained  information 
regarding  the  salary  paid  to  unrelated 
managers  from  five  growers  and  have 
used  this  information  in  the  COP   - 
calculation  for  each.  For  those  growers 
who  retained  related-party  managers, 
we  based  their  management  costs  on 
BIA.  As  BIA  for  farm  management  costs, 
we  used  the  verified  wages  paid  to 
unrelated  farm  managers  and  calculated 
an  average  cost  per  hectare  As  BIA  to 
value  orchard  work  (other  than 
management)  performed  by  family  or 
other  related  parties,  we  relied  upon  the 
minimum  wage  rates  for  orchard 
workers  established  under  the  New 
Zealand  Labour  Relations  Act. 

We  adjusted  the  reported  number  of 
trays  sold  by  a  fruit  loss  rate  of  13 
percent,  which  was  taken  from  the 
NZKMB's  financial  statement.  Each 
farm's  total  costs  were  then  allocated 
over  the  adjusted  quantity  sold  to 
determine  the  cost  per  tray. 

We  calculated  a  simple  average  of  the 
individual  grower  costs  within  each 
subcategory  (designated  by  region  and 
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farm  size).  For  one  of  these 
subcategories,  there  were  no  remaining 
farms  in  the  subcategory  due  to 
misciassifications  reported  to  the 
Department.  For  this  subcategory,  as 
BI/\.  we  calculated  a  cost  based  on 
verified  costs  in  the  next  size  range 
within  the  same  region,  adjusted  by  the 
cost  ratio  between  the  same  farm  sizes 
in  the  other  region 

We  included  m  COP  the  cost  of 
materials,  farm  labor,  farm  overhead 
the  general  expenses  of  each  grower  and 
pack:ng.  The  growers  costs  per  single 
layer  tray  equivalent  (STE)  within  each 
subcategory  were  simple  averaged  to 
arrive  at  a  cost  per-STE  for  each 
subcategory.  We  calculated  a  vkeighiing 
factor  for  each  subcategory  based  on 
figures  on  New  Zealand  farm  production 
by  size  and  location.  Each  subcategory  s 
cost  was  then  multiplied  b)  that 
subcategory's  weighting  factor  The 
eight  resulting  amounts  were  then     . 
summed  to  arrive  at  the  overall 
weighted-average  farm  cost  per  STE. 
We  added  respondent's  coolstorage  and 
selling,  general  and  administrative 
expenses  (SG&Aj  to  the  weighted 
average  farm  cost  per  STE.  We  included 
in  the  G&A  calculation  insurance 
reimbursements  and  amortized 
expenses  In  addition,  respondent's  G&A 
expenses  that  were  incorrectly 
categorized  as  third  country  indirect 
selling  expenses  were  reclassified  as 
G&A.  Based  on  findings  at  verification. 
we  made  grower-specific  revisions  to 
the  COP  data  (see  Grower-Specific 
Comments,  Cost  of  Product  Comments 
below).  The  total  COP  was  calculated 
on  B  New  Zealand  dollar  per  SIT,  basis 
(NZS'STF.) 

Ba.'^ed  on  our  COP  analysis,  we  found 
that  between  ten  and  90  percent  of 
respondent's  sales  were  at  prices  above 
the  total  COP  of  fresh  kiwifruit 
Respondent  provided  no  information 
demonstrating  that  costs  would  be 
recovered  over  a  reasonable  period  of 
time.  Therefore,  we  disregarded  only 
below-cost  sales  because  thev  were 
made  in  substantial  quantities,  and 
limited  FM'V'  to  respondent's  above-cost 
Japanese  sales. 

Critical  Circumstances 

Petitioners  alleged  in  the  petition  that 
'"critical  circumstances"  exist  with 
respect  to  imports  of  fresh  kiwifruit  from 
New  Zealand.  In  our  preliminary 
determination,  we  concluded  that 
massive  imports  do  not  exist  bt?cause 
the  quantity  of  imports  in  the  periods 
examined  were  determined  to  be  related 
to  seasonal  vanations  and  thus  not 
massive  within  the  meaning  of  the  law 
Petitioners  have  not  raised  the  issue 
subsequently.  At  verification  we  found 


no  new  evidence  supporting  a  reversal 
(if  our  finding  in  ihe  preliminary 
determination  An  examination  of 
official  monthly  import  statistics  (IN' 
146)  has  also  revealed  no  evidence 
indicating  the  existence  of  cntic.al 
circumstances.  Therefore,  we  find  that 
there  is  nc^  basis  for  finding  that  cr'n.al 
circumstances  exist  under  1(4  CFK  3S3  16 
with  respect  to  imports  of  fn  s":  kiwifruit 
from  New  Z^^aland 

Currency  Conversion 

We  made  all  currenc>  conversions  in 
accordance  with  19  CFR  353.60  by  using 
the  exchange  rates  certified  by  the 
Federal  Reserve  Bank  of  New  York. 

Verification 

As  provided  m  section  776(b)  of  the 
Act.  we  verified  information  provided 
by  the  respondent  by  using  standard 
venfication  procedures,  including  the 
examination  of  rele\  ant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 

Fa:r  Value  Conipiir:son  Comments 

Comment  1:  Petitioners  contend  that 
only  "extraordinary  seasonalitv 
factors — which  are  not  present  in  the 
case  of  kiwifruit    would  allow  the 
Department  to  expand  the  IK^i  to  a  full 
year  as  it  did  for  the  preliminary 
determination.  According  to  petitioners, 
kiwifruit  pnces  do  not  fluctuate  for 
seasonal  reasons,  as  evidenced  by  past 
practice  Furthermore  they  contend  that 
kiwifruit  can  be  .'^lored  and  marketed  for 
up  to  12  months  after  hai-vest. 
demonstrating  its  non  perishable  nature. 

Petitioners  note  that  the  Department's 
regulations  stale  triat  the  Depa.'-tment 
"normally"  will  examine  at  ieast  60 
percent  of  sales  within  a  six  month  POI, 
and  that  using  a  six-month  POI  has  been 
the  Departmert  8  consistent  practice  In 
addition,  petitioners  argue  that  the 
standard  six-month  POi  would  itself 
capture  60  percent  of  annual  sales 

Respondent  contends  that  a  12-month 
PC!  IS  required  to  obtain  a 
representative  picture  of  its  pru  ;n>.' 
pract:(;es.  it  claims  that  higher 
I  i!i>ist;)rage  losses  and  costs  for 
repacking  reduce  the  feasibility  of 
bringing  the  kiwifruit  to  market,  and 
decreased  shelf  life  causes  prices  to 
drop  over  time. 

DOC  Position  We  agree  with 
respondent.  As  noted  in  our  preliminary 
determination,  the  normai  six  month 
POI  would  not  have  fallen  entirely 
Within  the  normal  selling  season:  a  six- 
morth  PO!  would  have  captured 
Japanese  sales  in  onlv  one  month. 


l-urthenriore,  a  SiX-rTiontf;  FH  <i  would 
h.-i\e  (liS})n.)p(>r;iona!(-iv  raptured  sales 
of  neanng  and  end  of  'h*  fruit's  useful 
commercial  life  Fmaiiy  with  regard  to 
perishability  tne  Department  has 
received  a  areni  deal  of  conflicting 
inforrriatiin  Siriw  perishability  may  be 
a  facio'  r;  pn- 1  irTii  is.  B  12-month  POI 
ensurfi  an  accurate  meiisun-  of  less 
than  fair  vOiue  il.T>V  ;  &Liies  Even  if.  as 
petitioners  contend,  perishabihty  is  not 
a  factor,  extending  the  POI  to  cover  a 
full  season  cannot  <'••'<  any 
distortions. 

Comment  2-  Rps!x)niit  it  contends  that 
Germany,  noi  lapHn.  is  ;'"e  most 
appropriate  th't:  (4.1  .r!-.  market.  The 
Departments  [';i!.i  uiir-;  relation  of  the 
Act  mandates  seiection  of  the  market 
"where  sales  are  more  similar"  when 
sales  volumes  are  large  in  more  than 
one  third  country  market.  According  to 
respondent  the  record  demonstrates 
that  significant  differences  exist 
between  kiwifruit  sold  m  japan  and  that 
sold  in  the  United  Sihk  s  The  record 
also  shows  that.  us.   >.  '•  spondenfs 
proposed  revised  tT.<<u  .ng criteria. 
German  sales  are  more  similar  to  U.S. 
sales  than  [apanese  sales  because  they 
would  priH  lU  .Tiore  matches  by  time 
period,  count  size,  and  packing  type. 
Furthermore,  the  Department  has,  in  the 
past,  selected  a  third  country  other  than 
that  with  the  largest  sales  volume  when 
the  Department  deemed  product 
comparability  to  be  a  factor  (e^..  Frozen 
Concentrated  Orange  juice  from  Brazil: 
Final  Results  of  Administrative  Review 
(55  FR  47S02  (1990))  (Brazilian  Orange 
Juice):  Final  Determination  of  Soles  at 
Less  Than  Fair  Value:  Fresh  and  Chilled 
Atlantic  Salmon  from  Norway  (56  FR 
7661  (1991))  [Norwegian  Salmon)). 

Respondent  further  argues  that,  with 
respect  to  market  structure,  the 
Department  found  in  Final  Results  of  the 
Second  Administrative  Review  of 
Certain  Fresh  Cut  Flowers  from 
Colombia  [S^  FF  2fA9l  {'.^or,]] 


[Colombian  F    w  r  *   uw 


i  f  erenoes 


between  the  U.S.  and  European  flower 
markets  militated  against  a  European 
third  country  selection.  That  decision 
was  based  on  the  tendencies  of  the  U.S. 
market  to  exhibit  surges  in  sales  volume 
around  certain  holidays  against  more 
steady,  consistent  European  sales. 
Similarly,  respondent  contends  that 
differen(  es  Utwcen  the  U.S.  and 
Japanese  nv^^nl  I  markets  weigh 
against  selei    ;ij.  j  n»Hn  as  the  third 
country  market  m  this  investigation.  The 
Japanese  and  U.S.  markets  have 
different  pricing  mechanisms, 
organization,  and  levels  of  development, 
and  respondent  does  not  control  sales 
from  coolstores  in  Japan  as  it  does  in  the 
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United  States-  According  'o  respondent, 
market  organization  m  [apan  has  a 
significant  effect  on  Japanese  kiwifruit 
prices.  In  japan,  respondent  has  an 
early,  upstream  exit  from  the  sales 
process:  whereas  in  the  United  States 
and  Germany,  the  first  unrelated  sale 
takes  place  farther  downstream  (after 
importation).  Respondent  also  cites  as  a 
market  difference  higher  retail  prices  in 
japan  which  permit  it  to  charge 
importers  higher  prices. 

Respondent  avers  that  the  Department 
could  have  verified  the  German  sales 
information.  According  to  respondent, 
use  of  the  unverified  German  sales 
would  be  permissible  since  other 
information  stood  up  under  verification. 

Petitioners  contend  that,  under  the 
criteria  for  third  country  selection  set 
forth  in  19  CFR  353.49(b).  japan,  not 
Germany,  is  the  appropriate  third 
country  for  comparison  purposes 
because  it  was  respondent's  largest 
export  market  during  the  POI.  Similarity 
in  markets  and  product  characteristics, 
the  two  regulatory  criteria  in  addition  to 
volume,  favor  neither  Japan  nor 
Germany.  With  respect  to  market 
structure,  differences  identified  by 
respondent  between  Japan  and  the 
United  States  lie  in  respondent's  own 
selling  practices,  not  in  the  structure  of 
the  markets  themselves.  Regarding 
product  characteristics,  petitioners  state 
that  the  high  percentage  of  matches 
achieved  in  the  Department's 
preliminary  determination  demonstrates 
the  comparability  of  merchandise  sold 
in  the  two  markets.  In  contrast  with 
Brazilian  Orange  Juice  and  Norwegian 
Salmon  where  merchandise  in  a 
different  form  or  of  dissimilar  quality  or 
size  was  sold  in  the  largest  third  country 
market,  significant  product  differences 
do  not  exist  between  Japanese  and  U.S. 
sales.  Minor  differences,  such  as  in 
count  size  and  packing,  do  not  constitute 
the  type  of  significant  product 
differences  which  have  in  the  past  been 
a  factor  in  the  Department's  third 
country  selection  process.  Furthermore, 
petitioners  argue  that  respondent's 
German  sales  information  was  never 
verified  and.  therefore,  cannot  be  used 
by  the  Department.  Petitioners  further 
assert  that  the  difference  in  fruit  age 
between  the  two  markets  is  irrelevant 
because  kiwifruit  is  not  perishable  and 
the  kiwifruit  sold  in  Japan,  if  anything, 
can  be  expected  to  reach  the  market 
later  than  that  which  is  sold  in  the 
United  States  at  the  same  time.  Finally, 
petitioners  state  that  respondent's 
argument  that  larger  fruit  is  sold  in 
japan  at  a  premium  is  irrelevant  since 
large  fruit  is  also  sold  in  the  United 
States. 


DOC  Position:  We  agree  with 
petitioners.  The  Department  normally 
determines  the  appropriate  third  country 
market  upon  receiving  a  response  to 
Section  A  of  its  questionnaire.  At  that 
point,  the  record  indicated  that  japan 
was  respondent's  largest  third  country 
market.  When  the  third  country 
selection  was  made,  the  record  revealed 
no  significant  factors  decisively  favoring 
Germany  with  respect  to  either  market 
organization  and  development,  or 
similarity  of  merchandise.  (See 
memorandum  to  Francis  J.  Sailer, 
August  9. 1991.)  Further,  we  «re  not 
convinced  that  information  submitted 
following  the  original  decision  requires 
that  another  third  country  selection  be 
made. 

Respondent  is  correct  that  the 
Department,  in  the  past,  has  relied  on 
such  factors  as  market  organization  and 
product  comparability  to  choose  one 
third  country  over  others.  The  decisions 
made  in  Norweigian  Salmon  and 
Brazilian  Orange  fuice  were 
extraordinary  and  involved  situations 
where,  unlike  in  this  case,  sales  in  the 
largest  third  country  market  consisted 
completely  or  largely  of  different  sizes, 
grades  or  types  of  merchandise  that  was 
unsuitable  for  comparisons  to 
merchandise  sold  in  the  United  States. 

In  this  case,  all  products  sold  to  japan 
were  sold  to  the  United  States.  The 
exact  percentage  of  identical  matches, 
given  highly  comparable  merchandise,  is 
not  a  factor  that  the  Department  can 
consider  at  the  time  the  third  country 
selection  must  be  made.  To  do  so  would 
set  an  unacceptable  and 
unadministrable  standard.  The 
Department  would  have  to  establish 
matching  criteria  and  then  make  price- 
to-price  comparisons  for  each  third 
country  to  determine  which  yields  the 
greatest  percentage  of  identical 
matches.  .Moreover,  even  if  the 
Department  had  considered  the 
percentage  of  identical  matches  in 
determining  the  appropriate  third 
country  in  this  case,  respondent's  failure 
to  report  12  percent  of  its  sales  to  Japan 
would  have  made  it  impossible  for  the 
Department  to  determine  the  percentage 
of  identical  matches  in  the  Japanese 
market. 

With  respect  to  market  organization 
and  development,  the  Department 
routinely  adjusts  for  the  transactional 
differences  cited  by  respondent  when 
making  price  comparisons.  The  fact  that 
market  demand  permits  respondent  to 
charge  higher  prices  in  japan  than  in 
Germany  does  not  constitute  or 
demonstrate  a  difference  in  organization 
or  development  that  would,  as  in 
Colombian  Flowers,  where  the 


merchandise  was  highly  perishable  and 
pnces  extremely  volatile,  lead  the 
Department  to  change  third  countries  for 
reasons  relating  to  market  structure. 

Comment  3.  Petitioners  contend  that 
the  Department  should  compare  US. 
sales  without  identical  third  country 
matches  to  sales  in  the  third  country  of 
similar  merchandise.  Petitioners  contend 
that  the  misreported  countsize  on  one 
selected  Japanese  sale  makes 
disregarding  all  countsizes  reasonable. 
Price  differences  are  minimal,  so  the 
closest  third  country  countsize  could  be 
used  where  no  identical  merchandise 
was  available  for  comparison  and.  if 
necessary,  the  Department  could  make 
weight-based  cost  adjustments  for 
differences  m  merchandise 
Alternatively,  the  Department  couid  use 
constructed  value  (CV)  for  companson 
to  unmatched  U.S.  sales. 

Respondent  contends  that  the 
Department  cannot  match  non-identical 
kiwifruit.  nor  can  it  make  non- 
contemporaneous  comparisons. 
Therefore,  unmatched  sales  should  not 
be  compared  at  all. 

DOC  Position:  We  continued  to 
exclude  from  our  comparisons  those 
U.S.  sales  that  do  not  have  identical 
matches  within  each  pricing  period.  We 
find  thai  the  percentage  of  US.  sales 
matched  to  sales  of  identical 
merchandise  in  japan  was  sufficiently 
high  (over  60  percent)  so  that 
comparisons  with  non-identicai 
merchandise  or  with  CV  were 
unnecessary.  Section  771(16){A)  of  the 
Act  expresses  a  preference  for 
compansons  of  identical  merchandise. 

Comment  4:  Petitioners  contend  that, 
with  respect  to  the  12  percent  of 
Japanese  sales  that  respondent  did  not 
report,  the  Department  should  assign  the 
highest  single  Japanese  sales  pnce  as 
BIA  and  assume  that  these  sales  matcn 
all  unmatched  sales  in  the  last  pricing 
period. 

Respondent  contends  that  the 
weighted-average  FMVs  were 
unaffected  by  the  omission  of  these 
sales  because  they  were  in  pncing 
periods  where  other  sales  were  reported 
and  prices  do  not  change  within  a 
period.  It  further  asserts  that  because 
very  few  of  the  omitted  sales  were 
below  ('OP.  the  COP  analysis  also  was 
unaffected  by  the  omission. 

DOC  Position:  We  agree  with 
petitioners  that  the  omitted  sales  should 
not  be  disregarded.  As  detailed  above  in 
the  Foreign  Mark  Value  section  of  this 
notice,  as  BIA.  we  divided  the  quantity 
of  unreported  volume  evenly  over  the 
six  pricing  periods.  Each  pricing  period's 
allocated  share  of  the  under-reported 
amount  was  then  allocated 
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(proportionally  by  share  of  volume 
within  the  period)  to  each  unique 
combination  of  countsize  and  packing 
type  that  was  sold  within  the  period  We 
then  assigned  the  highest  Japanese  price 
for  the  pricing  penod.  net  of  certain 
adjustments,  for  that  countsize/packing 
type  designation  to  the  quantity 
allocated  to  that  designation 

Comment  5:  Respondent  contends  that 
the  fact  that  kiwifruit  prices  declined 
during  the  POI  demonstrates  that 
kiwifruit  is  perishable  because,  with 
time,  post-sale  shelf  life  decreases  and 
fruit  loss  increases  Because  kiwifruit  is 
perishable,  the  Department  should  only 
compare  U.S.  sales  to  contemporaneous 
Japanese  sales  within  six  days  of  the 
U.S.  sale,  or  at  least  within  the  same 
month  or  pricing  period  as  was  done  in 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Winter 
Vegetables  from  Mexico  (45  FR  20512 
(1980))  [Mexican  Vegetables).  Fall 
Harvested  Round  White  Potatoes  ^rom 
Canada  (48  FR  51669  (19831)  {Canadian 
Potatoes),  and  Norwegian  Salmon. 
Respondent  states  that  the  Department  s 
preliminary  determination  methodology 
did  not  properly  account  for 
perishability  because  U.S.  sales  made 
after  the  last  Japanese  sale  had  no 
contemporaneous  sale  in  (apan  and. 
therefore,  should  have  been  dropped 
from  the  analysis.  Respondent  notes  that 
the  statute  permits  analysis  of  less  than 
100  percent  of  sales  for  purposes  of 
estimating  dumping  margins 
Alternatively,  respondent  argues  that 
the  Department  could  compare  U.S. 
sales  without  matches  in  Japan  to  sales 
in  Germany.  Use  of  CV  for  these  sales 
would  be  inappropriate,  according  to 
respondent,  because  CV  does  not  take 
into  account  differences  in  fruit  age 

Petitioners  contend  that:  (1)  Kiwifruit 
is  not  highly  perishable,  and  that 
historically  prices  are  fairly  stable  and 
tend  to  rise  over  time  as  supply 
diminishes:  (2)  Japanese  pnces  reflect 
the  lag  between  importation  of  the 
merchandise  and  its  arrival  in  the 
marketplace  and  (3)  prices  in  1991 
showing  a  downward  trend  were 
atypical.  The  Department  should  not 
depart  from  the  pricing  periods  used  in 
the  preliminary  determination  as  the 
results  would  be  a  measure  of  pricing 
discrimination  unrelated  to  he  pricing 
decisions. 

DOC  Position:  We  recognized  in  our 
preliminary  determination  that  the  trend 
toward  lower  net  prices  as  the  selling 
season  progressed  may.  to  some  degree, 
reflect  kiwifniifs  perishability. 
Accordingly,  w-e  divided  the  POI  into  s\\ 
periods,  using  respondent's  description 
of  the  sales  process  in  Japan  (wherein 


separate  pricing  periods  were 

negotiated)  as  the  only  reasonable 
means  of  determining  the  timing  of 
pricing  decisions  based  on  perishability 
concerns.  Petitioners  argument  that 
kiwifruit  can  reach  the  marketplace  as 
late  as  one  year  after  harvest  does  not 
demonstrate  that  kiwifruit  is  not 
perishable  to  some  degree  since 
increased  losses  from  lengthened  cool- 
store  periods,  and  Increased  storage  and 
repacking  costs,  are  possible. 

Respondent  s  submission  of  October 
4,  1991,  states  that  sales  to  Japan  are  of 
"younger'  fruit,  implying  that  the 
Japanese  importers  are  well  aware  of 
the  lag  in  time  between  purchase  and 
eventual  resale  when  negotiating  an 
acceptable  price  for  kiwifruit  purchased 
from  respondent:  the  prices  should 
reflect  this  knowledge.  Thus,  the 
comparison  of  US,  and  Japanese  prices 
in  the  last  pricing  penod  represents  end- 
of-season  prices  for  kiwifruit  in  both 
markets  Furthermore  respondeHt's 
failure  to  report  12  percent  of  its 
Japanese  sales  (alleged  by  respondent  to 
have  occurred  m  the  last  two  pncing 
periods)  renders  respondent 
substantially  responsible  for  ar\ 
difficulty  in  matching  sales 
contemporaneously  using  respondent's 
proposed  definitions  of 
contemporaneity  We  are.  therefore. 
maintaining  the  pricing  periods  used  in 
the  preliminary  determination  and  have 
not  truncated  the  last  pncing  period  as 
proposed  by  respondent. 

Comment  6:  Respondent  contends  that 
U.S.,  sales  shipped  aboard  the  Pioneer 
Reefer,  the  last  vessel  to  arrive  in  the 
United  States  during  the  1990-1^1 
season,  should  be  categorized  as 
distress  sales  because  the  fruit  was  in 
danger  of  rotting  and  had  to  be  sold  at 
deep  discounts  Respondent  further 
asserts  that,  as  distress  sales,  fruit 
shipped  aboard  the  Pioneer  Reefer  is 
outside  the  ordinary  course  of  trade  and 
should  be  excluded  from  the  LTFV 
comparisons  as  was  done  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Fabric  and  Expanded 
Neoprene  Laminate  from  Taiwan  (52  FR 
37193  (1987))  and  Final  Determination  of 
Soles  at  Less  Than  Fair  Value:  Certain 
Dried  Salted  Codfish  from  Canada  (50 
FR  20819  (1985)).  See  also.  Ipsao.  Inc.  v. 
United  States  687  F.  Supp  633,  642 
(1988).  and  714  F  Supp  1211,  1217  (1989), 
where  the  Court  ruled  that  the 
Department  had  the  discretion  to 
exclude  U.S.  sales  that  were  outside  the 
ordinary  course  of  trade. 

Respondent  also  argues  that  the 
kiwifruit  on  the  f*ioneer  Reefer  was  not 
the  same  as  that  normally  sold  in  the 
United  States  since  it  consisted  of 


countsizes  and  packing  forms  usually 
sold  in  Japan. 

Petitioners  contend  that  the  same 
merchandise  (by  size  and  packtype)  was 
sold  in  the  U.S,  market.  Petitioners 
further  assert  that  the  kiwifruit  aboard 
the  vessel  was  not  rotting  because  sales 
in  the  United  States  took  place  several 
months  after  the  arrival  of  the  vessel. 

DOC  Position:  We  agree  with 
petitioners.  The  ordinary  course  of  trade 
exclusion  (19  CFR  353.46(a))  is  for 
foreign  market  value  only.  In  an 
investigation,  however,  the  Department 
may  exclude  aberrational  sales  from 
comparison,  but  there  is  no  obligation  to 
do  so.  No  evidence  suggests  that  sales  of 
kiwifruit  from  the  Pioneer  Reefer 
shipment  were  outside  the  ordinary 
course  of  trade,  even  if  the  vessel  was 
originally  destined  for  japan.  The 
countsizes  and  packing  types  of  the 
kiwifruit  were  routinely  sold  in  the 
United  States.  The  fact  that  respondent 
expected  to  sell  the  fruit  in  Japan  also 
suggests  that  the  kiwifruit  had  a 
reasonable  shelf  life  remaining. 
Accordingly,  sales  of  kiwifruit  from  the 
Pioneer  Reefer  shipment  cannot 
properly  be  viewed  as  distress  sales  and 
were  not  excluded  from  the 
Department's  analysis. 

Comment  7:  Respondent  contends  that 
because  kiwifruit  is  a  perishable  product 
the  Department  should  disregard  sales 
below  the  cost  of  production  only  if  such 
sales  exceed  50  percent  of  total  sales 
volume.  The  Department  has  used  the  50 
percent  threshold  in  past  agricultural 
cases  such  as  Canadian  Potatoes 
because  end-of-season  prices  may  fall 
below  COP  and  fruit  loss  increases  at 
the  end  of  the  season.  Respondent 
argues  that,  since  limited  processing 
alternatives  for  kiwifruit  leave  below- 
cost  sales  the  only  option  for  sellers 
faced  with  fruit  rot  the  50  percent  lest  is 
even  more  appropriate  for  kiwifruit  than 
it  was  for  potatoes. 

Petitioners  contend  that  the  rationale 
for  the  50  percent  threshold,  set  forth  in 
Mexican  Vegetables,  and  the  recent 
application  of  that  rationale  in 
Norwegian  Salmon  show  that  the 
normal  10  percent  threshold  is 
appropriate  for  kiwifruit.  In  Mexican 
Vegetables,  the  Department  allowed 
below-cost  sales  of  up  to  50  percent  for 
products  where  "the  sellers  are  unable 
to  control  output  or  storage  and  for 
which  below  cost  selling  is  a  "normal 
part  of  opera  tions.'"  In  Norwegian 
Salmon,  the  Department  determined  the 
10  percent  threshold  was  appropriate 
because  salmon  farmers  could  control 
the  time  of  sale  of  their  output.  Because 
kiwifruit  is  storable  and  respondent 
exercises  control  over  distribution  and 
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pnce,  :r.e  50  percent  thresboJd  la  not 
appropnate  in  this  investigation. 

DOC  Positwru  We  agree  with 
petitioners.  The  purpose  of  the 
exception  is  to  account  for  situations 
where  sellers  frequently  have  no 
alternative  but  to  sell  at  prKes  below 
the  cost  of  production  (as  with  products 
that  will  rot  within  a  few  days  after 
harvest).  Notwithstanding  kiwifruit's 
similarities  to  potatoes,  the  precedent 
for  appl>-ing  the  50  percent  test  as  an 
exception  to  the  10  percent  threshold 
has  clearly  evolved  since  the  1933 
Canadian  Potatoes  determination.  In 
Canadian  Potatoes,  no  clear  rationale 
was  presented  for  departure  from  the 
normal  10  percent  threshold  and,  as 
such,  the  decision  to  apply  the  50 
percent  test  in  that  case  cannot  serve  as 
a  basis  for  a  decision  in  this  case. 
Because  kiwifruit  has  a  much  longer 
shelf  life  than  highly  perishable 
agricultural  products,  sellers  are  not 
faced  with  a  window  of  only  a  few  days 
within  which  to  sell  before  significant 
deterioration  occurs.  While  the 
commercial  life  of  kiwifruit  is  subject  to 
what  amounts  to  gradually  increasing 
perishability,  it  is  rtot  subject  to  day-to- 
day perishability  constraints.  This  long- 
term  perishability  is  not  what  the  50 
percent  exception  is  intended  to 
address. 

Petitioners  have  correctly  cited 
.\on%'eguin  Salmon  as  reflecting  the 
current  practice.  In  )ap&n.  the  market 
where  the  cost  test  is  being  applied, 
respondents  acknowledge  regular, 
controlled  prices  which  changed 
infrequently  during  the  one-year  POI. 
Similarly,  the  farmers  in  the  Norwegian 
Salmon  investigation  controlled  the 
timing  of  their  sales.  The  storabie  nature 
of  kiwifruit  aiui  infrequent  change  in 
prices  in  the  Japanese  market  dictate 
against  applying  the  exceptional  50 
percent  test. 

Comment  8:  Petitioners  contend  that 
the  portion  of  respondent's  reported 
Japanese  direct  advertising  expenses 
relating  to  a  survey  should  not  be 
classified  as  a  direct  advertising 
expense.  Therefore,  the  Department 
should  reduce  )apanese  direct 
advertising  expernes  to  exclude  the 
survey  anuNUit  as  well  as  any  amount 
not  clearly  identifiable  as  a  direct 
expense 

Respondent  notes  that  the  survey  was 
conducted  by  a  Japanese  advertising 
agency  to  gather  information  on 
Japanese  consumer  attitudes  toward 
kiwifruit.  As  such,  the  expense  was 
legitimately  categorized  as  direct: 
therefore,  there  should  be  no  change  to 
reported  Japanese  direct  advertising 
expenses. 


DOC  Position:  We  agree  with 
petitioners  that  a  survey  on  consumer 
attitudes  does  not  constitute  an 
advertising  expense.  Accordingly,  we 
have  recategorited  the  amount  spent  for 
the  survey  as  an  indirect  selling 
expense. 

Comment  9:  Petitioners  contend  that 
indirect  selling  expenses  in  Japan  should 
be  reduced  since  the  amount  reported 
incorrectly  includes  corporate  G&A 
expenses,  and  an  amoimt 
miscategorized  as  unrecovered  Japanese 
shipping  expenses  which  actually 
related  to  a  shipment  that  was 
eventually  sold  in  the  United  States. 
G*A  expenses  that  were  incorrectly 
allocated  to  sales  should  be  added  to 
G*A  expenses  reported  elsewhere  for 
COP/CV  calculation  purposes. 

Respondent  contends  that  the 
Auckland  office  administrative 
expenses  were  allocated  to  the  sales 
division  which  primarily  serves  the 
Japanese  market;  therefore,  these 
expenses  represent  a  direct  cost  of 
selling  to  the  Japanese  market  Similar 
costs  were  reported  as  an  indirect 
selling  expense  for  U.S.  sales.  According 
to  respondent,  unrecovered  shipping 
expenses  are  directly  related  to 
Japanese  sales  since  they  consist  of 
costs  incurred  for  the  Pioneer  Reefer,  the 
ship  originally  bound  for  Japan. 
Therefore,  no  revision  to  indirect  selling 
expenses  for  the  unrecovered  shipping 
expenses  is  appropriate. 

DOC  Position:  We  agree  with 
petitioners  that  the  Auckland  OfHce 
expenses  constitute  GAA  expenses.  The 
Department  does  not  allow  GAA 
expenses  incurred  in  the  home  market  to 
be  allocated  to  export  sales  for  purposes 
of  calculating  indirect  selling  expenses; 
G&A  expenses  are  calculated  on  a 
company-wide  basis  and  are  not  market 
specific  Furthermore,  nothing  on  the 
record  permits  us  to  determine  what,  if 
any,  fraction  of  the  total  figiire  reported 
is  not  G&A  and,  thus,  could  properiy  be 
allocated  to  Japanese  sales  However, 
respondent  is  correct  in  noting  that 
similar  expenses  were  also  reported  for 
the  U.S.  market;  therefore,  we  did  not 
make  a  deduction  to  USP  for  these 
expenses. 

Since  the  uiuecovered  shipping 
expenses  were  incurred  or  a  shipment 
of  merchandise  eventually  sold  to  the 
United  States,  vte  also  agree  with 
petitioners  that  respondent's 
categorization  of  this  charge  as  a  Japan- 
related  selling  expense  was  incorrect. 
We  have  revised  indirect  selhng 
expenses  accordingly  and  included 
these  costs  in  the  calculation  of 
corporate  G&A. 


Comrnert  ICt  Petitioners  contend  that 
respondent's  failure  to  document  one  of 
eight  selerted  sales  calls  into  question 
the  integrity  of  one  eighth  of  reported 
sales.  Also,  petitioners  express  doubt 
over  respondent's  explanation  of  its 
inability  to  document  this  sale 

Respondent  contends  that  the  sales 
listing  shows  this  sale  to  be  an  anomaly, 
and  that  the  Department  should  not 
resort  lo  BLA  because  one  anomalous 
entry  m  the  sales  listing  could  not  be 
verified.  DOC  Position.  We  agree  with 
respondent  that,  by  itself,  the  inability  to 
verify  one  of  the  preselected  sales  does 
not  ment  wholesale  use  of  BL'\.  In  the 
course  of  verification,  we  review  a 
number  of  sales  m  addition  lo  the 
preselected  transactions.  Of  the  many 
observations  from  the  third  county  sales 
listing  that  were  examined  at 
verification,  only  this  one  sale  could  not 
be  verified.  Further,  the  unvenfiable  sale 
did  not  appear  to  confer  an  advantage 
on  respondent. 

Comment  7  7  Because  respondent  was 
unable  to  document  a  reported  rebate 
for  one  preselected  sale,  petitioners 
assert  that  the  Department  should 
disallow  all  rebates  reported  for 
Japanese  sales.  DOC  Position.  \A  e 
agree.  Since  this  was  the  only  sale 
selected  for  verJication  for  which  a 
rebate  was  reported,  we  must  assume 
that  rebates  were  incorrectly  reported 
for  all  sales.  Accordingly,  we  have  not 
deducted  reported  rebates  on  Japanese 
sales  for  purposes  of  our  firial 
determination. 

Comment  12:  Petitioners  argue  that,  m 
light  of  the  Department's  discovery  at 
verification  that  the  count  size  had  been 
misreported  on  one  preselected  sale 
which  had  an  unusually  low  price,  the 
Department  should  disregard  all  sales 
which  have  iower-than-normal  prices  in 
the  third  country  sales  lisung. 
Altematively.  the  Department  should 
completely  disregard  countsize  when 
matching  L'  S.  sales.  DOC  Position:  We 
disagree.  Of  the  many  sales  examined  at 
verification,  an  incorrect  countsize  had 
been  reported  for  only  one  sale.  This 
was  a  reiativeiy  minor  rt porting  error 
that  does  not  constitute  a  reason  to 
suspect  any  senous  inaccuracies  overall 
in  countsize  reporting  by  respondent. 
Disregarding  countsize  altogether  in 
price  comparisons  would  by  unduly 
harsh- 

Comment  13:  Petitioners  contend  that 
credit  expenses  in  Japan  should  be 
revised  based  on  verification  findings 
that  actual  payment  dates  were  usually 
earlier  than  reported  payment  dates.  As 
BIA.  the  minimum  verified  credit  penod 
should  be  assumed. 
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Respondent  contends  that  reported 
credit  expenses  are  accurate  and.  thus, 
should  not  be  revised.  The  date  that  the 
bank  deposits  an  amount  in 
respondent's  account  should  not  be 
classified  as  the  date  of  payment  since 
respondent  is  still  being  charged  interest 
on  credit  extended  against  outstanding 
accounts  receivable.  The  correct  date  of 
payment,  as  reported,  is  the  date  upon 
which  the  bank  ceases  to  charge 
respondent  interest  against  the 
outstanding  accounts  receivable  Should 
the  Department  choose  to  calculate 
credit  based  on  the  date  that  the  bank 
credits  respondent's  account,  a 
circumstance  of  sale  adjustment  should 
be  made  for  the  interest  charged  by  the 
bank.  DOC  Position:  We  agree  with 
petitioners  in  part.  Verification  revealed 
that,  in  most  instances,  respondent  had 
the  use  of  funds  owed  by  its  customer 
earlier  than  the  date  reported  as 
payment  date.  Respondent's  claim  that 
the  bank  imposes  an  additional  charge 
after  this  date  was  not  reported  in  the 
questionnaire  response  and  was  not 
explained  at  verification.  We  must, 
therefore,  find  that  Japanese  credit  costs 
have  been  overstated.  However, 
because  the  overstatement  was  caused 
by  an  apparently  unintentional  error  in 
reporting  payment  date,  we  have  merely 
revised  the  credit  period  for  all  sales 
downward  by  the  average 
overstatement  found  at  verification. 

Since  respondent  could  not  document 
the  one  selected  sale  for  which  no 
payment  date  was  reported,  we  have 
also  set  credit  costs  equal  to  zero  for  all 
Japanese  sales  with  no  payment  date. 
Comment  14:  Petitioners  argue  that 
the  Department  should  base  the  final 
determination  on  BIA  because 
respondent  incorrectly  reported  return 
sales  and  a  sale  used  at  a  trade  fair  in 
the  U.S.  sales  listing. 

Respondent  contends  that  the  effect  of 
return  sales  on  adjustments  was 
demonstrated  to  be  negligible.  DOC 
Position:  We  agree  with  respondent  that 
total  BIA  IS  not  appropriate  because 
return  sales  did  not  significantly  affect 
adjustments  or  margin  calculations.  The 
returns  were  predominantly  small 
quantities  and  parts  of  sales  that 
otherwise  were  reported  elsewhere 

Comment  15:  Petitioners  assert  that 
U.S.  credit  expenses  should  be 
calculated  using  a  New  Zealand-dollar 
borrowing  rate  since  respondent  did 
borrow  in  the  home  market  at  this  rate, 
but  did  not  have  any  U.S.  dollar- 
denominated  borrowings.  Respondent 
asserts  that  the  U.S.  interest  rate  should 
be  used  because  credit  costs  are 
imputed.  DOC  Position:  W'e  agree  with 
respondent.  It  is  our  standard  practice  to 
calculate  credit  expenses  based  on  the 


U.S.-dollar  borrowing  rate  in  ESP 
situations  {See.  e.,^..  Final  Determination 

of  Sales  at  Less  Than  Fair  Value: 
Coated  Groundwood  Paper  from  France. 
56  FR  56380(199111 

Comment  16:  According  to  petitioners. 
two  separate  Oppenheimer  commission 
rates  should  be  used  rather  than  a 
weighted-average  annual  rate  because 
Oppenheimer  is  on  a  two-ttered 
commission  rate  system 

Respondent  argues  that  verification 
showed  the  actual  commission  rate  paid 
to  be  an  average  DOC  Position:  We 
agree  with  respondent  Verification 
showed  that,  although  Oppenheimer 
receives  preliminary  pa>ments 
throughout  the  selling  season,  a  final 
year-end  reconciliation  takes  place  and 
payment  is  ultimately  based  on  a 
weighted  average  of  the  two  commission 
rates. 

Comment  17:  Respondent  contends 
that  the  Department  must,  as  directed 
by  the  statute,  adjust  for  differences  in 
packing  costs  when  comparing 
differently  packed  identical 
merchandise.  Respondent  suggests  using 
information  it  gathered  from  unrelated 
packers  on  their  costs  for  various 
packing  types  to  calculate  packing  costs. 

Petitioners  contend  that  the  growers' 
actual  costs,  not  respondent's  estimates 
of  unrelated  packers'  costs,  are  the 
correct  basis  for  a  packing  adjustment. 
DOC  Position.  We  agree  with 
petitioners.  We  recognize  that  packing 
differences  exist  and.  where  possible, 
we  have  compared  US,  sales  to 
Japanese  sales  of  the  same  countsize 
and  packing  type.  Nevertheless,  the 
actual  cost  of  packing  to  growers  is  the 
only  appropriate  basis  for  any  packing 
adjustment,  and  we  have  made  such 
adjustments  accordingly.  Unrelated 
packers'  costs  are  not  relevant. 

Comment  18:  Respondent  contends 
that  sales  with  negative  net  U.S.  pnces 
should  be  excluded  from  the 
Department's  calculations  because  they 
are  not  truly  sales,  as  shown  at 
verification.  Alternatively,  the 
Department  should  set  sales  with  a 
negative  net  price  to  a  default  minimum 
of  $0.01.  According  to  respondent,  these 
sales'  overall  impact  on  the  weighted- 
average  margin  in  the  preliminary 
determination  was  disproportionate. 

Petitioners  contend  that  the  U.S.  sale 
with  a  negative  net  price  exam.ined  at 
verification  yields  what  amounts  to  an 
unreported  promotion  expense.  If  these 
sales  are  removed  from  the  sales  listing. 
the  new  expense  should  be  deducted 
from  remaining  U.S.  sales.  DOC 
Position:  We  disagree  with  both  parties. 
The  U.S.  sale  examined  at  verification 
revealed  nothing  inappropnate  about  its 
inclusion  in  the  sales  listing.  The 


transactions  in  question  simply 
represent  sales  with  adjusted  prices 
below  zero.  Setting  such  sales'  net 
prices  to  $0.01  would  incorrectly 
overstate  the  net  price  and  understate 
the  transaction  margin.  As  with  a  U.S. 
sale  with  an  adjusted  price  above  zero, 
both  the  magin  (the  amount  by  which 
the  weighted-average  FMV  exceeds  the 
adjusted  U.S.  price)  and  adjusted  price 
are  weighted  by  the  quantity.  Thus,  no 
disproportionate  impact  results  from  the 
inclusion  of  such  sales  in  our 
calculations. 

Comment  19:  Petitioners  contend  that 
respondent's  allocation  methodology  for 
Japanese  ocean  freight  was  incorrect 
and  resulted  in  this  charge  being 
overstated.  The  Department  should, 
therefore,  revise  Japanese  ocean  freight 
downwards. 

Respondent  contends  that  ocean 
freight  was  allocated  correctly,  as 
confirmed  at  verification,  and  that 
petitioners  have  misinterpreted  a 
salesman's  estimate  to  be  the  actual 
number  of  pallets  shipped.  DOC 
Position:  We  agree  with  respondent. 
Verification  revealed  no  discrepancies 
in  respondent's  ocean  freight  allocation 
methodology. 

Comment  20:  Respondent  contends 
that  incorrectly  reported  arrival  dates 
for  certain  Japanese  sales  should  be 
replaced  with  the  average  arrival  date. 

Petitioners  assert  that  the  Department 
should  resort  to  the  use  of  BIA  for  all 
U.S.  sales  data  in  view  of  the  data's 
general  unreliability. 

DOC  Position:  We  consider  this  error 
to  be  too  minor  to  call  into  question  the 
integrity  of  the  entire  U.S.  sales  listing. 
We  have  assigned  as  BIA  the  highest, 
product-specific  brokerage,  duty, 
inventory  carrying  expense  and  ocean 
freight  for  sales  that  respondent  could 
not  tie  to  a  particular  vessel. 

Cost  u!  Pr<Kiu(  tuin  Comments 

General  Comments 

Comment  1:  Respondent  contends  that 
COP  should  be  based  on  its  acquisition 
cost  plus  SG&A  expenses  because  it  is 
an  independent  reseller  unrelated  to  the 
growers.  This  would  be  consistent  with 
the  Department's  practice  of  using 
transfer  prices  between  a  manufacturer 
and  its  related  suppliers. 

Petitioners  note  that  section  773(b)  of 
the  Act  refers  to  the  "cost  of  producing 
the  merchandise  concerned."  not  the 
acquisition  price.  Using  respondent's 
acquisition  cost  would  be  inconsistent 
with  the  methodology  used  in 
Norwegian  Salmon  whereby  the 
Department  examined  the  cost  of 
producing  salmon  by  individual  salmon 
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farmers.  The  Departrnen*  only  accepts 
transfer  pnces  when  'hey  are  above 
COP  3nd  respondent  9  POf  payments  to 
growers  were  insufTioen!  (o  cover  costs. 

DOC  Pos:t:on:  We  agree  with 
petitioners  artd.  'nn.sjsten*  with  our 
practice,  have  bas^d  COP  ^n  grower 
production  costs  pl-js  cenam  of 
respondent's  costs  [See.  e.g.,  Norwegian 
Salmon].  Further,  transactions  between 
respondent  and  the  arrowers  are  not  at 
arm's  length  Growers  have  ahnost  no 
choice  but  to  sell  to  respondent.  The 
transaction  is  ongoing,  with  pavTnenfs 
being  made  by  respondent  to  the 
growers  throughout  the  season  based  on 
sales  results,  and  the  total  payment 
received  by  growers  is  not  negotiated 
between  growers  and  respondent,  but  is 
determined  by  the  total  sales  revenues 
of  respondent.  Further,  growers  actually 
3  ceo  tint  for  a  significant  n  amber  of  the 
Board's  members. 

Comment  2:  Respondent  contends  that 
the  Department's  stratified  sample  used 
in  calculating  COP  is  neither 
representative  nor  based  on  generally 
recognized  sampling  techniques  as 
required  under  section  777A  of  the  Act. 
Ihe  Department  did  not  take  into 
consideration  respondent's  contenbon  in 
solicited  comments  that  80  percent  of 
exports  to  the  Untied  States  were  from 
the  Bay  of  Plenty  region  of  New  Zealand 
and  that  only  farms  greater  than  two 
square  hectares  would  represent 
businesses,  not  hobby  farmers.  For  the 
growers  who  proved  to  be  incorrectly 
categorized  by  size  or  region  after  the 
Department  had  made  its  selection,  the 
Department  should  have  selected 
correctly  categorized  replacement  farms. 

Petitioners  contend  that  respondent 
cannot  challenge  the  incorrectly 
categorized  growers  since  these  powers 
were  improperly  categorized  by 
respondent  in  its  database.  According  to 
petitioners,  allowing  reseiection  would 
defeat  the  purpose  of  randomness.  In 
any  case,  simple  miscategonzation  is 
not  necessarily  an  indication  that  the 
sample  is  unrepresentative  of  the 
industry  as  a  whole. 

DOC  Position:  lYie  selection  was 
reasonable  and  in  accordance  with  the 
Act.  The  percentage  of  exports  to  the 
United  States  is  irrelevant  for  purposes 
of  testing  the  COP  of  fruit  sold  in  japan. 
And  the  presence  or  absence  of  hobby 
farmers  in  the  selection  is  also 
irrelevant  since  the  COPs  of  farms  under 
two  square  hectares  are  weighted 
according  to  share  of  production  volume 
as  reported  by  respondent.  Reseiection 
of  growers  determined  to  be 
miscategonzed  would  have  been 
inappropriate  because  it  would  have 
permitted  removal  of  randomly  selected 


growers  and  might  have  skewed  the 
results,  rendering  them  less  rehable. 

Proper  categorization  of  growers  was 
the  responsibihty  of  respondent.  At  the 
time  the  growers  were  selected,  the 
Department  had  no  alternative  but  to 
rely  on  the  information  that  respondent 
had  submitted  and  certified  to  be 
accurate.  In  any  case,  responded  has  not 
shown  that  the  selection  methodology 
was  inappropriate  or  produced 
unrepresentative  results. 

Comments:  Petitioners  contend  that 
respondent  incorrectly  reported 
insurance  recovered  and  tax  credit 
revemies  as  an  offset  to  SG&A  for 
purposes  of  calculating  COP. 

Respondent  contends  that  the 
Department  verified  the  accuracy  of  its 
costs. 

DOC  Position:  We  agree  with  the 
petitioners  in  part.  Tax  credit  revenues 
were  improperly  applied  as  an  offset  to 
SGAA  since  tax  recoveries  cannot  be 
used  to  offset  costs.  We  allowed  the 
insurance  recoveries  as  an  offset  to 
G&A  because  G4A  is  calculated  on  a 
company-side  basis  and  is  not  market- 
specific.  Furthermore,  we  calculated  the 
per-unit  cost  for  a  single  layer  fray 
equivalent  based  on  the  number  of  trays 
sold  net  of  losses. 

Comment  4:  Petitioners  contend  that, 
based  on  verification  findings,  a  higher 
coolstorage  cost  should  be  used  in  COP 
calculations. 

Respondent  contends  that  the 
Department  verified  the  accuracy  of  its 
costs. 

DOC  Position:  We  agree  with 
petitioners.  A  slight  understatement  of 
coolstorage  coats  was  noted  at 
verification.  COP  calculations  have  been 
adjusted  accordingly. 

Grower-  Wide  Comments 

Comment  1:  Respondent  argues  that 
growers  who  did  not  respond  or  whose 
responses  could  not  be  verified  should 
not  be  factored  into  the  Department  s 
COP  calculation.  Since  the  NZKMB  has 
been  cooperative  and  has  done  its  best, 
the  Department  should  not  use  adverse 
or  punitive  BIA  for  noncooperalive  or 
unverifiable  growers  over  which  the 
NZKMB  has  no  control.  To  do  so  would 
further  distort  the  already  flawed 
sample  and  would  unfairly  penalize  the 
NZKMB.  The  small,  family  nature  of 
some  grower  operations  made  normal 
verification  difficult  or  impossible.  As  in 
Norwegian  Sahnon,  an  average  COP 
should  be  calculated  using  information 
from  growers  who  responded  and  were 
verified.  Alternatively,  the  Department 
could  use  the  costs  of  verified  growers 
in  the  same  sample  ceil  (or  at  least  the 
same  size  category)  as  BIA.  The 
Department  should  have  no  reason  to 


believe  that  the  four  responding  growers 
whose  responses  were  unverified  under- 
reported  their  costs  because  the 
requirements  of  lax  reporting  of  costs 
resulted  in  no  incentive  to  understate. 

Petitioners  contend  that  the 
Department  must  use  adverse  BIA  for 
failed  growers'  COPs.  Use  of  verified 
growers'  costs  as  BIA  would  reward 
uncooperative  growers.  The  Department 
must  assume  failure  to  cooperate  was 
deliberate,  and  must  infer  that  the 
correct  information  would  yield  results 
unfavorable  to  respondents. 

DOC  Position:  Section  353.37  of  19 
CFR  indicates  that  the  Secretary  will 
use  the  best  information  available 
whenever  the  Secretary:  (1)  Does  not 
receive  a  complete,  accurate,  and  timely 
response  to  the  Secretary's  request  for 
factual  information;  or  (2)  is  unable  to 
verify,  withm  the  time  specified,  the 
accuracy  and  completeness  of  the 
factual  information  submitted.  In  this 
case,  grower  6  failed  verification. 
grower  15  did  not  respond  to  our 
questionnaire  and  growers  17.  18  and  20 
did  not  participate  in  the  Department  s 
verification  process.  Accordingly  we 
are  required  to  assign  to  these  growers  a 
cost  ba^ed  on  BIA.  [See  the  Cos!  of 
Production  section  of  this  notice  for  the 
methodology  used  to  calculate  BIA.) 

Conimpnt  2:  Petitioners  argue  that, 
wherever  the  Department  discovered 
unreportcKJ  orchard  establishment  costs 
at  verification.  BIA  should  be  based  on 
the  highest  reported  establishment  costs. 

Respondent  argues  that  a  grower's 
initial  investment  in  the  orchard  is  an 
asset  which  has  an  indefinite  useful  life 
when  properly  maintained,  is  equivalent 
to  equity  investments,  and  the 
Department's  practice  has  been  to 
exclude  expenses  that  increase  the 
value  of  land  and  not  include  the  cost  of 
equity  in  its  cost  analysis. 

Petitioners  argue  that  respondent's 
argument  is  too  broad.  Costs  such  as 
structures  are  fully  depreciable  items 
and  not  enhancements  of  land  value. 
Petitioners  argue  that  the  costs  incurred 
in  purchasing  kiwifruit  vines  and  in 
raising  them  to  a  productive  level  also 
should  be  included. 

Respondent  avers  that,  should  the 
Department  decide  to  include  prior  year 
expenses  m  current  production  costs, 
the  Department  must  exclude  a!! 
consumable  expenses,  such  as  fertilizer 
and  sprays,  land  clearance  and  other 
one-time  land  preparation  costs, 
persona!  expenses.  G4A  expenses  and 
interest  expenses. 

Respondent  also  asserts  that  it  is  not 
appropriate  to  capitalize  costs  of 
materials  that  are  consumed  in  less  than 
one  year.  These  types  of  expenses 
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normally  are  not  capitalized  under 
generally  accepted  accounting  principles 
and  it  is  often  impossible  to  separate  the 
amounts  spend  on  kiwifrjit  from  those 
spent  on  other  productive  crops  The 
labor  required  tn  the  early  stages  is 
minimal  until  the  vines  are  nearly  at  the 
productive  stage  Land-clearrince  costs 
should  no?  be  considered  a  capitalized 
cultivation  expense,  since  these  costs 
permanently  enhance  the  value  of  the 
non-depreciable  land  The  personal 
evpenses  of  the  growers,  such  as  auto 
and  house  depreciation  and  interest 
expenses  related  to  the  mortg<ij?e,  do  not 
represent  a  true  cost  of  producing 
kiwifniit,  but  are  merely  a  tax  break 
given  to  New  Zealand  farmers.  G8l.^ 
expenses  are  nnrmallv  expensed  m  the 
year  incurred 

Finally,  respondent  argues  thd*  the 
California  capitalized  cultivation  costs 
are  vastly  greater  (<}n  average,  twice 
that  reported  by  New  Zeaidnd)  than 
those  attributable  to  the  New  Zealand 
kiwifruit  industry  and  should  not  be 
used  as  BLA  by  the  Department  in  its 
final  detenninatior,  The  Department 
should  take  into  account  the  nature  of 
the  industry  ana  not  penalize  the  Board 
because  some  growers  lacked 
sophisticated  accounting  historu's 

DOC  Position  We  do  not  agree  v\:th 
petitioner  that  the  highest  repo.-ted 
establishment  cost  is  the  appropriate 
BL-^  when  the  Department  disrtivered 
unreportt»d  establishment  costs.  We  also 
do  not  agree  w:th  respondent  that  the 
initial  investment  has  an  indefinite 
useful  life  and  should  be  completely 
a't.'-.buted  to  the  ve.lue  of  the  land  The 
speciHc  costs  cf  developing  the  orchard 
are  no*  costs  which  necessarily  increase 
the  value  of  the  land.  They  relate  to 
establishing  a  kiwifruit  orchard  and 
should  be  recovered  during  the  life  of 
that  kiwifruit  orchard  Nor  should  all  of 
the  "consumsbie"  expenses  be  excluded 
from,  the  calculation  since  these  are  real 
costs  to  the  enterprise  which  must  be 
recove»^  within  a  reasonable  penod  of 
time 

We  calculated  an  average  per-hectare 
capitalized  cuhivation  cost  based  on  the 
verified  data  of  those  growers  who 
established  their  orchards  and  ha<1 
complete  financial  information 
regarding  capitalized  cultivation  costs 
[i.e    growers,  3,  4,  7,  8,  9.  10,  16,  and  19j. 
For  those  growers  who  purchased 
established  orchards  and  could  not 
determine  the  value  of  the  orchard  or 
whose  prior  year  financial  records  do 
not  lend  themselves  to  this  calculation, 
the  average  cost  per  hectare  was  used 
as  BIA.  This  average  per-hertare  cost 
was  then  applied  to  growers,  1.  2.  5, 12, 
13,  and  14  according  to  their  size.  The 


calculation  includes  all  costs  incurred 
by  the  farm  dunng  those  years  prior  to 
the  first  har\'est,  offset  by  revenue 
received  and  including  general 
expenses  These  costs  hfl\e  been 
incurred  m  raising  the  kiwifruit  vines  to 
a  productive  level  and  cannot  be 
ret  overed  until  a  crop  is  harvested. 

Conurcnt  3  Petitioners  dispute  the 
use  of  a  40-year  life  over  which  to 
amortize  capitalized  cultivation  costs. 
Petitioners  contend  that  the  cost  of  the 
support  structures  and  the  shelter  l)e!t.s 
should  be  amortized  over  the  actual 
useful  life  of  these  assets,  not  the 
purported  useful  life  of  the  kiwifmit 
vine.  Petilionfrs  insist  that  a  40-year 
useful  life  of  kiwifrui!  vines  is 
insupportable  and  should  be 
disregarded,  stating  that  there  is  little 
experience  with  an  actual  life  that  long 
and  repsondents  had  no  documented 
records  of  productive  vines  datirig  that 
far  back.  Furthermore,  kiwifruit 
production  in  .New  Zealand  has  become 
so  unprofitable  for  many  farms  that 
vineyards  are  being  pulled  out  m  enable 
the  land  lo  be  used  for  (  'n«  •  p^.-fiiises 

Respondent  arguei>  tnat  cdpiiduzed 
cultivation  costs  must  be  allocated  over 
a  m.inimani  of  45  years  Respondent 
contends  that  th*  Department  cannot 
rely  upon  .New  Zeaiiind  CAAP  or  tax 
law  because  all  such  ctisls  are  expensed 
in  the  year  incurred  A  properly 
maintained  orchard  may,  in  fact,  have 
an  indefinite  useful  life,  and  capitalized 
cultivation  costs  should  not  be  expensed 
at  all  because  the  value  of  the  land  has 
been  permanently  enhanced 
Rrspondtmi  supports  its  rJairr,  for  a  45- 
>ear  life  in  two  ways:  (ll 
Representatives  of  tlie  Departmcr;' 
visited  an  orchard  which  had  been 
established  m  1946,  and  (2)  the  L1,S 
International  Trade  Oimmission  (ITC) 
stated  that  the  useful  life  of  an  orchard 
IS  at  least  50  years 

DOC  Position  We  continue  lo  base 
our  calculations  on  a  20-year  life,  as  we 
did  in  our  preliminary'  dftermination. 
This  estimate  of  a  kiwifiuit  vine's 
productive  life  is  based  upon  an  article 
entered  into  the  record  )uiy  12, 1991. 
regarding  kiwifruit  production  in 
Cabfomia.  The  article  states  that 
"[m)ost  vines  are  expected  to  be 
productive  [fori  20  years  *  '   *."  Beutel, 
j.A..  Kiwifri/it  Production  in  Cafifomia. 
Family  Farm  Series:  1-6,  University  of 
California,  Davis  CahfomiR  (January 
19891- 

f.enerally  accepted  accounting 
principles  call  for  the  amortization  and 
recoverv  of  costs  over  the  "expected 
productive  life"  of  the  asset. 
Respondents  argument  for  a  40-  or  45- 
year  life  is  based  upon  an  anecdotal 


account  of  the  age  of  the  vines  in  oae 
orchard  in  new  Zealand.  Respondent 
was  not  able  i;  ffm  ide  documentation 
as  lo  the  age  i  '  srt  v  :ne6  during  our  visit 
to  this  orchard  T'si  Lnlemaliomil  Trade 
Commission  s  nicM:oD  of  a  lifespan  of 
"up  to**  (not  at  least)  50  years  references 
a  NZKMB-afTiliated  publication,  not  an 
independent  authonty.  Therefore,  the 
most  reliable  information  on  the  record 
suggests  th^t  the  "expected  productive 
life"  of  a  kiwifruit  orchard  is  20  years. 

Comment  4  Pt utmners  maintain  that 
the  purchase  pfio'  must  reflect  the 
orchard's  total  value  and  a  portion  of 
the  purchase  pnre  should  be  allocated 
to  the  capitaLz'  0  <  u.-v  r-iion  costs 
Petitioners  consider  respondent's 
assertion  that  Ihey  were  unable  to 
establish  the  portion  of  the  purchase 
price  attributable  only  to  the  orchard 
completely  implausible. 

Respondent  ar^if  ^  m  t  those  urowers 
who  purchased  exist; -^^  orchards  did  not 
incur  any  such  capitalized  cuhivation 
expenses.  If  the  land  was  purchased 
with  debt,  capitalized  cultivation  ootts 
are  captured  in  the  form  of  higher 
interest  costs.  If  the  land  was  purchased 
with  cash,  any  capitalized  cultivation 
costs  are  included  in  the  value  of  the 
lane  ^^hK:r  is  a  non-depreciable  asset. 
If  the  Department  were  to  impute  such 
costs  on  current  owners,  it  would  be 
double  counting  the  value  of  assets 
which  are  already  accounted  for  either 
in  terms  of  equity  oi  loans, 

DOC  Position:  We  disagree  with 
respondent  that  these  growers  who' 
purchased  existing  orchards  did  not 
incur  any  orchard  cultivation  costs 
These  costs  are  an  integral  part  of  the 
purchase  price  of  the  property.  Orchard 
cultivation  costs  are  not  included  in 
interest  expense,  nor  are  all  cultivation 
costs  considered  to  be  all 
nondepreciable  permanent 
enhancements  of  the  land.  (See  DOC 
position  to  Grower- Wide  Comment  2. 
Cost  of  Production  Comments.)  For 
those  growers  who  purchased  an 
established  orchard  and  were  unable  to 
detennine  the  portion  of  the  purchase 
price  attributable  to  the  orchard  value, 
we  used  as  BIA  the  average  capitalized 
cultivation  cost  per  hectare  calculated 
from  growers  with  verifiable  data 

Comment  5.  Petitioners  believe  that 
the  allocation  of  most  general  expenses 
on  the  basis  of  area  is  not  appropriate 
Because  most  of  these  expenses  often 
bear  no  relationship  to  farm  area,  it  is 
more  appropriate  to  allocate  costs  based 
on  the  cost  of  sales.  Additionally,  where 
the  property  is  used  solely  for  the 
production  of  kiwifruit.  atocating  costs 
to  unproductive  areas  improperly 
diminishes  these  costs.  Petitioners 
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assert  that,  to  the  extent  that  cost  of 
sales  for  some  growers  may  be 
unknown,  general  expenses  can  be 
directly  related  to  kjwifniit  by  basing 
the  allocation  on  kiwifruit  revenue. 

Respondent  contends  that  the 
allocation  of  costs  on  the  basis  of  area  is 
the  best  and  most  reasonable  method 
for  apportioning  costs  among  different 
products.  A  number  of  costs  do  vary  by 
area,  such  as  tax  rates,  interest,  fuel, 
some  machinery  costs,  and  common 
current  cultivation  expenses  if  the 
grower  has  multiple  orchard  products. 

DOC  Position:  We  agree  with 
petitioners.  However,  with  respect  to 
respondent's  argument,  fuel,  machinery, 
and  common  current  cultivation 
expenses  were  not  included  in  general 
expenses.  ,As  to  general  expenses, 
allocating  these  costs  over  area  causes 
them  to  be  disproportionately  allocated 
to  other  products  or  to  non-productive 
areas.  G&A  costs  are  general  expenses 
of  the  company  which  must  be  reported 
in  the  year  incurred.  The  Department 
has  allocated  these  expenses  to  all 
products  based  on  cost  of  sales.  In  this 
manner,  the  Department  can  best 
determine  whether  all  costs  have  been 
recovered  by  the  revenues  generated. 

Comment  8:  Petitioners  argue  that  the 
business  use  of  personal  residences  or 
cars  is  usual  for  growers  in  New 
Zealand,  and  represents  general  and 
administrative  expenses  which  should 
be  included  in  the  cost  of  production. 

Respondent  argues  that  the  personal 
expenses  reflected  in  the  tax  accounts 
resulted  from  New  Zealand  tax  law 
considerations  which  allow  farmers  to 
deduct  up  to  25  percent  of  a  number  of 
personal  expenses  from  farm  income  in 
calculating  their  income  taxes. 
Respondent  contends  that  in  no  instance 
did  a  grower  have  as  much  a8.25  percent 
of  the  personal  house  used  exclusively 
for  business.  Generally,  the  kitchen 
table  served  as  the  office.  Therefore,  it 
would  be  wholly  unfair  and  distortive  of 
the  true  costs  for  the  Department  to 
impute  a  "fair  market  value"  for  the  use 
of  personal  possessions  which  cause  the 
business  no  actual  costs.  For  the  final 
determination,  the  Department  should 
include  only  actual  costs  which  are 
incurred  in  kiwifruit  activities. 

DOC  Position:  We  did  not  include 
these  expenses  in  the  COP.  Based  upon 
our  observations  at  verification,  the 
growers  use  their  personal  residence 
only  for  keeping  the  books  and  records 
of  the  farm.  Usually  the  kitchen  table  is 
used  and,  in  fact,  that  is  where  most  of 
the  verifications  took  place.  With 
respect  to  their  persona!  cars,  most 
growers  had  trucks  or  other  vehicles 
which  were  used  exclusively  by  the 
farm,  the  costs  of  which  were  included 


in  COP.  The  usage  of  the  family  vehicle 
for  business  purposes  amounts  to  no 
more  than  running  errands — going  to  the 
accountant,  the  post  office,  etc.  In  any 
event,  the  business  use  of  the  residence 
and  the  personal  cars  is  much  less  than 
the  25  percent  deduction  allowed  by 
New  Zealand  tax  law.  Because  the 
actual  business  use  of  these  assets 
appears  to  be  minute,  we  will  not 
include  these  expenses  in  the  COP. 

Comment  7:  Petitioners  contend  that 
the  productive  area  used  by  respondent 
as  a  basis  for  allocation  was  under- 
reported  because  the  access  areas  that 
surround  orchards  (headlands  and 
sidelands]  were  not  included  in  the  total 
productive  area.  Petitioners  believe  that 
the  use  of  land  area  results  in  inaccurate 
allocations  and  that  the  cost  of  sales  is 
the  most  appropriate  allocation  method. 
However,  if  the  Department  continues  to 
use  productive  area,  the  headlands, 
sidelands  and  the  shelter  belt  areas 
should  be  included. 

Respondent  maintains  that,  if  the 
headlands  and  sidelands  are  included  in 
productive  area,  the  same  consideration 
must  be  given  for  comparable  areas 
needed  for  other  crops,  such  as  the 
wastelands  needed  for  fence  rows, 
streams  and  boundaries  of  a  grazing 
operation.  In  summation,  all  agriculture- 
related  costs  must  be  allocated  over 
productive  hectares,  or  all  costs  must  be 
allocated  on  productive  and  non- 
productive hectares. 

DOC  Position:  Because  G&A  and 
interest  expenses  were  calculated  as  a 
percentage  of  cost  of  sales,  the  effect  of 
excluding  the  headlands  and  sidelands 
from  productive  area  is  inunaterial  for 
the  remaining  overhead  costs  which 
were  allocated  based  on  productive 
area.  Therefore,  we  are  not  adjusting  the 
reported  productive  area. 

Comment  8:  Respondent  argues  that, 
should  the  Department  decide  to  use 
actual  unrelated  manager  salaries  as 
obtained  at  verification,  it  must  make  an 
adjustment  for  the  size  of  the  orchard. 
Respondent  substituted  a  nationwide 
measurement  of  the  market  rate  for 
kiwifruit  labor  for  the  grower  labor  costs 
in  its  financial  statements,  because 
these  costs  typically  bear  no 
relationship  to  the  commercial  value  for 
such  services  and  most  of  the  managers 
are  also  the  owners.  If  owner  labor  as 
reported  in  the  financial  statements  is 
used,  it  must  be  used  for  all  growers, 
even  those  whose  actual  wages  were 
less  than  that  reported  in  the  Board's 
response. 

Petitioners  argue  that  the  Department 
should  use  actual  farm  manager  wages 
wherever  possible  in  its  COP 
calculation.  Petitioners  consider 
respondent's  argument  that  wages  paid 


are  based  on  tax  consideration  as 
conjectural  and  unvenfiabie.  DOC 
Position:  We  are  using  the  actual 
uru-elated  farm  manager  salaries 
calculated  on  a  per-hectare  basis.  This 
figure  was  then  used  as  a  surrogate 
management  cost  for  those  growers 
whose  farm  managers  are  also  related 
parties  The  cost  per  farm  was  then 
calculated  based  upon  the  size  of  each 
farm  and  one  manager  per  farm.  This 
calculated  cost  more  closely  represents 
the  actual  farm  manager  wagers  paid  m 
New  Zealand,  adjusted  for  the  relative 
size  of  each  farm.  Also,  we  valued 
related-party  non-management  labor 
based  upon  the  minimum  wage  rates  for 
orchard  workers  in  new  Zealand 
established  under  the  New  Zealand 
Labour  Relations  Act. 

Comment  9:  Respondent  argues  that, 
according  to  the  CITs  ruling  in  Ipsco. 
supra,  the  Department  is  required  to 
allocate  costs  to  different  grades  on  the 
basis  of  sales  value.  Respondent 
contends  that  the  Department  cannot 
reject  an  aiiocation  of  average  costs  to 
reflect  differences  in  commercial  value 
on  the  grounds  that  cost  differences 
among  grades  cannot  be  quantified. 
Respondent  maintains  that  the  kiwifruit 
case  IS  precisely  the  same  as  Ipsco.  and 
it  is  clear  that  larger-size  fruit  have 
higher  commercial  values  than  smaller- 
size  fruit.  The  Department  should  either 
allocate  average  costs  on  the  basis  of 
value,  or  compare  average  prices  \o 
average  costs. 

Petitioners  argue  that  the  cost  of 
producing  kiwifruit  is  identical  for  all 
count  sizes.  Fruit  spanning  the  entire 
range  of  count  sizes  can  be  produced  on 
a  single  kiwifpjit  vine.  Petitioners  also 
refute  the  Ipsco  ruling  stating  that  the 
case  involved  sales  of  pnme  quality 
products  and  of  limited  service  co- 
products  of  lesser  quality  In  this  case, 
all  of  the  merchandise  is  of  the  same 
export  quality.  Therefore,  there  is  no 
justification  for  allocating  costs  across 
to  fruit  sizes.  DOC  Position:  Since  there 
was  no  firm  correlation  between  fruit 
size  and  net  pnce,  we  did  not  have  to 
determine  whether  to  a'locate  costs 
according  to  fruit  sizes. 

Grower-Specific  Comments 

Grower  1 

Comment  1:  Respondent  argues  that 
the  interest  expenses  associated  with 
loans  from  an  owner  should  be  excluded 
from  COP  in  accordance  with 
Department  policy. 

Petitioners  argue  that  any  interest 
expenses  that  were  necessary  to 
produce  kiwifruit  should  properly  be 
included  in  the  cost  of  production.  DOC 
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Position:  We  agree  with  petitioners 
There  was  no  evidence  that  the  interest 
rate  on  the  reiated-party  loan  did  not 
reflect  market  interest  rates:  therefore 

we  ir.cluded  the  interest  expense  in  the 
COP 

Grower  2 

Comnent  I.  Petitioners  assert  that. 
because  the  growers  sold  kiwifruit 
grown  on  the  property  during  the  period 
of  investigation,  some  portion  of  the 
purchase  price  of  the  property  should  he 
allocated  to  the  value  of  the  kiwifniit 
orchard,  despite  the  grower's  original 
intention  to  use  the  land  as  a  housing 
development.  The  fact  that  the  grower 
purchased  the  property  for  its  potential 
value  for  housing  development  is 
irrelevant  to  the  question  of  wha'  should 
be  included  in  the  COP 

Respondent  contends  that  the  grower 
purchased  the  land  soiely  for  its 
potential  as  a  residential  site,  and  paid 
nothing  for  the  existing  orchard 
Because  no  capitalized  cultivation  costs 
were  incurred  by  this  grower  either 
directly  or  indirectly,  the  DepHrtment 
has  no  basis  to  asetgn  capitalized 
cultivation  costs  to  this  grower  DOC 
Position:  We  used  the  BIA  capitalized 
cultivation  cost  for  this  grower.  The  fact 
that  the  grower  intended  to  use  the  land 
for  residential  development  is  not 
relevant.  It  was  eviaenl  at  verification 
that  this  grower  did  not  know  when  he 
might  be  able  to  start  subdividing  the 
land  into  individual  plots  and  that  this 
grower  may  continue  harvesting 
kiwifruit  for  several  years. 

Grower  3 

Comment  1  Petitioners  assert  that  thr 
cost  related  to  labor  hours  not  reported 
in  the  submission  should  be  added  to 
the  COP  They  state  that  labor  is 
required  to  operate  any  farm,  and  ttie 
COP  should  contain  an  adequate  labor 
component  regardless  of  hnw  the  grower 
handles  this  eiem.ent. 

Respondent  contends  that  part-time 
labor  costs  should  not  be  imputed  for 
this  grov\.er  because  the  owners  held 
other  full-time  jobs.  The  Department 
should  not  impu'e  "fair  market  values" 
for  costs  which  were  not  incurred.  DOC 
Position:  We  included  an  imputed 
amount  for  related-party  non- 
managemen*  labor  (see  Grower  Wide 
Comment  8),  In  previous  cases  where 
labor  has  been  performed  by  owners  or 
other  related  parties  and  for  which  no 
costs  were  irrcurred,  the  De-partment  has 
included  a  fair  market  value  for  related 
party  labor  (see  Conadian  Potatoes  and 
Final  Determination  o^ Sales  at  Less 
Then  Fair  Value  Certain  Red 
Raspberries  from  Canada  (50  FK  lybb 
(1985)). 


Grower  4 

Comment  7,  Petitioners  argue  tha'  the 
grower  8  statement  regarding  the 
amount  of  time  which  the  owners 
worked  on  the  farm  was  a  crude 
estimate  which  could  not  be  verified. 
Petitioners  contend  that  the  amount  of 
family  labor  is  likely  to  be  understated. 
rather  than  overstated  as  purported  by 
respondent. 

Respondent  argues  that  it  hupplied 
documents  at  verification  which 
indicated  that  one  of  the  two  owners 
had  a  full-time  job  elsewhere  during  the 
POL  Therefore,  only  the  cost  of  one  full- 
time  manager  should  be  included  in 
COP. 

DOC  Position  Based  upon  our 
findings  at  verification,  we  determined 
that  the  inclusion  of  two  full-time 
managers  was  an  overstatement  by  the 
grower  Therefore,  we  have  included  the 
cost  of  only  one  full  time  manager  and 
one  non-manngpmen^  worker  in 
Mccordance  with  our  methodology 
adopted  for  related-party  wages. 

Grower  5 

Comment  1:  Petitioners  contest 

respondent's  claim  that  interest  expense 
was  unrelated  to  kiwifruit  production 
because  it  resulted  from  the  failure  of 
original  financing  plans  in  the  purchase 
of  the  orchard  Petitioners  contend  that 
the  full  amount  of  the  interest  expense 
should  be  included  m  COP 

Respondent  argues  that  the  interest 
expenses  related  dirertl>  to  the 
unexpected  delays  assofialed  with  the 
sale  of  the  old  property  and  were 
un.-elated  to  the  financial  costs 
associated  with  running  the  orchard. 

DOC  P.isiiion  We  did  not  include  this 
ir.teresl  expense  m  the  COP  t)ecau»e  it 
specifically  relaKni  to  the  sale  of  this 
grower's  persona!  resirtenrc  The  grower 
incurred  this  interest  directly  as  a  result 
of  the  buyer's  failure  to  complete  the 
contract. 

Comment  2:  Petitioners  argue  that 
certain  costs,  including  advisory  fees. 
which  the  grower  claimed  should  be 
capitalized,  were  necessary  to  make  the 
vineyard  operable  and  thus  should  be 
included  in  the  COP  They  state  that 
restoration  costs  cannot  be  equated  with 
capitalized  cultivation  costs  because 
this  orchard  was  productive 
immediately.  Furthermore,  companson 
with  the  following  year  s  evpenses.  ;is 
respondent  has  proposed,  may  not  serve 
as  an  adequate  basts  for  a  normal  year's 
costs 

Respondent  argues  tn«l,.  li  prajryear 
capitalized  cultiviitson  costs  are 
included  in  the  current  year  costs  for 
other  growers,  then  the  restoration  oosts 
incurred  by  this  grower,  which  were  far 


greater  than  normal  cultivation  and 
maintenance  costs,  should  be  amortized 
over  the  same  period 

DOC  Pa  ,'  f  •  ■    W  (■  F.^ ■  f f  with 
respondert  Thr  restoration  costs  were 
incurred  u  ri-der  to  return  the  orchard  to 
an  operable  stnie  er  1  \^  ■"-»     .."t.drTTi 
to  be  capit«h7.aMt'  < "s's  .'*i:. ,  o"<i>-igtj 
we  have  ulUx  dt  d  these  costs  over  the 
same  penod.  ?'■  vf»;;  r-s  as  used  in  the 
amortiration  o'  t  s;  'alized  costs. 


Grower  7 

Comment  1:  Petitioners  maintain  that 
the  grower  should  not  be  allowed  to 
exclude  any  financial  statement 
expenses  as  non-kiwifruit  expenses,  nor 
should  any  income  from  grazing 
operations  be  offset  against  the  cost  of 
production,  because  the  grower's 
financial  statement  does  not  show  thai 
any  non-kiwifruil  costs  were  incurred. 

DOC  Position:  We  agree  in  part. 
Because  the  costs  related  to  grazing 
operations  could  not  be  separately 
identified,  these  costs  were  inc  l^.led  in 
the  COP  of  ki  wjfrujt.  According  >    y* 
allowed  the  grazing  income  as  an  offset 
to  production  c<^st8. 

Grower  10 

Comment  1:  Petitioners  argue  that  the 
verified  wages  paid  to  the  owners 
should  be  included  in  the  COP. 
Petitioners  state  that  the  Department 
should  not  accept  respondent's 
argument  based  on  alleged  tax 
motivations  for  determining  the  amount 
of  wages  to  be  pa  if'  i    'hp  owners. 

DOC  Position  V\t  rtLaiculated 
management  wages  based  upon  findings 
of  actual  cost  obtained  at  verification. 
Additionally,  we  included  the  cost  of 
one  part-time  non-management  laborer 
because  both  the  husband  and  wife 
work  in  the  business. 

Comment  2:  Respondent  argues  that 
all  interest  expenses  should  not  be 
included  in  the  COP  because  the  land 
has  a  value  as  an  investment  and  the 
loans  include  amounts  associated  with 
construction  of  the  residence. 

Petitioners  argue  that  land  not  used 
for  producing  kiwifruit  was  not  used  to 
produce  any  other  crop:  therefore,  all  of 
the  business-related  interest  should  be 
allocated  to  kiwifruit. 

DOC PosJtion:  We  agree  with 
petitioner.  This  grower's  only  productive 
crop  was  kiwifruit  aod  no  information 
was  provided  regarding  the  amount  of 
interest  relatei;  ii  t.*ie  personal 
resident    i;  a  .i  uni.^n  c  with  the 
methodoiugy  uoupict!  i  >f  all  growers, 
we  have  calculated  interest  expense  as 
a  percentage  of  cost  of  sales. 
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Grower  11 

Comment  1:  Petitioners  argue  that 
interest  expenses  contained  in  the 
financial  statements  which  were  not 
included  in  COP  should  be  included. 

DOC  Position:  We  disagree.  The 
interest  in  question  resulted  from 
accT'jals  on  the  grower's  books  which 
were  ultimately  reversed  off  the  books 
and  never  pa ;d  The  original  mortgage 
was  for  :he  purchase  of  the  property, 
whicn  included  the  personal  residence, 
the  kiwifruit  orchard,  and  a  deer  farm. 
The  mortgage  company  moved  the 
majority  of  its  investments  off-shore. 
resulting  in  large  foreign  exchange 
losses  which  were  passed  through  to  the 
grower  from  the  mortgage  company  by 
increasing  the  balance  of  the  mortgages. 
Interest  continued  to  accrue  on  this 
ever-increasing  mortgage  balance.  The 
mortgage  company  agreed  to  a 
settlement  with  the  grower  for 
substantially  less  than  the  balance  of 
the  mortgage  and  accrued  interest.  In 
the  year  subsequent  to  the  period  of 
investigation,  the  grower's  accountant 
recorded  the  settlement  and  write-off  of 
the  loan  and  the  accrued  interest.  Those 
interest  expense  items  which  related  to 
kiwifruit  were  included  in  the  COP. 

Grower  14  ] 

Comment  1:  Petitioners  contend  that, 
because  the  grower's  submitted  costs 
were  based  on  estimates  that  could  not 
be  verified,  the  Department  should  use 
as  BIA  the  COP  from  the  petition. 

Respondent  argues  that  this  grower 
had  to  use  estimates  because  it 
produced  over  eight  different  crops  and 
maintained  no  separate  costs  accounting 
systems.  The  methodology  used  by  the 
grower  may  indeed  be  the  most 
accurate.  Should  the  Department  reject 
the  response,  it  should  allocate  costs 
over  area.  Additionally,  given  the 
complete  and  thorough  cooperation  of 
this  grower,  there  is  no  reason  to  use 
BIA. 

DOC  Position:  We  did  not  use  the 
grower's  submission  because  the 
estimates  could  not  be  reconciled  to 
verifiable  data.  Therefore,  in  accordance 
with  the  methodology  adopted  for  all 
growers,  we  allocated  costs  over  area. 

Grower  16 

Comment  1:  Petitioners  state  that 
certain  costs  excluded  from  the 
submission,  such  as  the  loss  incurred  on 
the  sale  of  a  car,  insurance  costs,  and 
the  part-time  labor  of  a  partner,  should 
be  added  to  the  cost  of  production.  They 
also  argue  that  an  offset  to  COP  which 
was  unrelated  to  current  cost  should  not 
be  allowed. 


DOC  Position:  We  included  only  those 
items  which  related  to  the  current  cost 
of  producing  kiwifruit,  e.g.,  the  loss  on 
the  sale  of  the  car,  and  the  part-time 
labor  of  the  partner. 

Grower  19 

Comment  1:  Petitioners  contend  that 
interest  income  related  to  rental 
property  does  not  appear  to  be  related 
to  kiwifruit  production  and  should  not 
be  allowed  as  an  offset. 

Respondent  contends  that  petitioners 
misunderstand  the  methodology  used  by 
this  grower.  Interest  expense  related  to 
the  mortgage  on  the  residence,  which  is 
rented  separately  and  is,  thus,  a 
separate  business,  was  excluded  from 
the  COP  of  kiwifruit. 

DOC  Position:  We  do  not  agree  with 
the  petitioners.  Because  interest  expense 
was  calculated  as  a  percentage  of 
financial  statement  cost  of  sales,  we 
allowed  the  interest  income  to  be  offset 
against  interest  expense. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  fresh 
kiwifruit  from  New  Zealand  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  November 
27, 1991.  which  is  the  date  of  publication 
of  our  preliminary  determination  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  the  estimated  amount  by  which 
the  FMV  of  the  merchandise  subject  to 
this  investigation  exceeds  the  U.S.  price, 
as  shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Producer/ 

manufacturer/ 

exporter 

Wetghted- 

average 

margTn 

percentage 

Critical 
circum- 
stances 

NZKMB 

98  60 
96.60 

No. 

All  others 

No. 

ITC  Notification 

In  accordance  with  section  735(d]  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry  by  May  28, 1992. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
(U.S.C.  1673d(d)),  and  19  CFR 
353.20(a)(4). 


Datpd:  April  10.  1992. 
Alan  M.  Dunn, 

.Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  92-«982  Filed  4-16-92;  8  45  arr 

ntXING  COOC  3S10-OS-M 


Export  Certificate  of  Review 

action:  Notice  of  application. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review,  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Muiler.  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  202-377-5131. 

This  is  not  a  toll  free  number, 

SUPPLEMENTARY  INFORMATION:  Title  III 

of  the  Export  Trading  Com.pany  Act  of 
1982  (15  U.S.C,  4001-21)  authorized  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(bj(lj  of  the  Act 
and  15  CFR  :325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  sum.manzing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs.  Internationa! 
Trade  Administration.  Department  of 
Commerce,  room  1800H,  Washington, 
DC  20230  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  {5  US  C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  92- 
00006  '.  A  summary  of  the  application 
follows. 
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Summarj'  of  Application 

Applicant:  McChris  International,  6722 
S,  Lewis  906.  Tulsa,  Oklahoma  "4136 
Telephone.  918-493-2.594 

Application  No.:  92-00006 

Date  Deemed  Submitted:  April  3. 1992. 

Export  Trade 

(1)  Products  and  Services 

All  Products  and  Ser\'ices. 

{2J  Technology  Rights 

Intellectual  Property  rights,  including 
but  not  limited  to  patents,  trademarks, 
copyrights  and  trade  secrets,  that  relate 
to  Products  and  Services. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Terntory 
of  the  Pacific  Islands) 

Export  Trade  Activities  and  Methods  of 
Operation 

McChns  International  seeks  to  have 
certified.  The  manner  in  which  goods 
and  services  will  be  obtained  or 
provided;  the  manner  in  which  prices  or 
quantities  will  be  set;  exclusive 
agreements  with  U.S.  suppliers  or  export 
intermediaries:  temtonai.  quantity,  or 
pnce  agreements  with  U  S.  suppliers  or 
export  intermedianes;  restrictions  on 
membership  or  membership  withdrawal, 
exclusive  sales  or  marketing  agreements 
with  passover  clauses:  exclusi\'e  foreign 
distributorships  and  marketing 
arrangements:  agreements  on  fixing 
prices  for  export  and  maintaining  resale 
prices:  allocation  of  quotas  for  export; 
allocation  of  quotas  for  export  markets 
territories,  or  customers;  refusals  to 
deal:  exchange  of  price  and  other 
business  information:  finance  and 
insurance,  domestic  and  foreign. 
marketing  research,  technology 
licensing;  foreign  market  research. 
foreign  investments;  processing 
international  trade  transactions: 
advertising  to  facilitate  trade  sales  to 
foreign  clients;  and  international 
banking  arrangements  and  transactions 
that  facilitate  trade  in  world  wide 
markets. 

Definitions 

"Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product  or 
Service  or  Technology  Right. 


Dated   .^p^l  13,  1992. 
George  Muller, 

Director,  Office  of  Export  Trading  Company 
Affairs. 
|FR  Doc  9:-a885  Filed  4-16-92:  8:45  am) 
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Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
.^dmlnlstratlon,  Commerce, 
ACTION:  Notice  of  issuance  of  an  Export 
Trade  Certificate  of  Review.  Application 

No,  92-00001 

SUMMARY:  The  Department  of 
Commerce  has  issued  an  Export  Trade 
Certificate  of  Review  to  Aerospace 
Industries  .Association  of  America,  Inc. 
This  notice  summarizes  the  conduct  for 
which  certification  has  been  granted, 

FOR  FURTHER  INFORMATION  CONTACT: 

Cieorge  Muller,  Director,  Office  of  Export 
Trading  Company  Affairs  Internatiunal 
Trade  Administration,  20:-3~7-5131. 
This  18  not  a  toll-free  number 
SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  {15  U,S.C,  sections  4tWl-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review,  The  regulations  implementing 
title  HI  are  found  at  15  CFR  part  325 
(1990)  (50  I-^R  1804,  Ianuar>'  U.  1985), 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325, B(b;,  wi.ich 
requires  the  Department  of  Commerce  to 
pubhsh  a  summary  of  a  Certificate  in  the 
Federal  Register  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous 

Description  of  Certified  Conduct 

Export  Trade 

Export  Trade  Facilitation  Services 

Export  trade  promotion  and 
facilitation  activities,  consisting  of: 
Exchanges  of  information,  consulting: 
trade  show  participation;  marketing  and 
trade  promotion,  coordination  and 
negotiation  of  the  terms  and  conditions 
of  participation  in  trade  prt^motior 
activities  such  as  air  shows,  trade 
shows,  expositions,  exhibitions, 
conferences  or  similar  events 
negotiations  with  providers  of 
transportation,  insurance,  exhibits  and 
lodging  in  connection  with  such  trade 
promotion  opportunities;  and 
transportation  and  insurance  related  to 


the  promotion  of  products  produced  by 
the  industry  and  liaison  with  foreign 
government  agencies  and  foreign  trade 
associations. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Members  (in  Addition  to  Applicant) 

Aerojet,  a  Segment  of  GenCorp, 
Rancho  Cordova.  CA  (Controlling 
Entity:  GenCorp,  Fairlawn,  OR);  Allied- 
Signal  Aerospace  Company,  Torrance, 
CA  (Controlling  Entity:  Allied  Signal 
Inc.  Morristown,  NJ);  Aluminum 
Company  of  America,  Cleveland,  OH; 
American  Pacific  Corporation.  Las 
Vegas,  NV:  Argo-Tech  Corporation, 
Cleveland,  OH;  BASF  Structural 
Materials,  Charlotte,  NC  (ControlUng 
Entity;  BASF  Corporation.  Parsippany. 
N|):  Bechtel  National.  Inc  San 
Francisco,  CA  (Controlling  Entity: 
Bechtel  Group,  Inc.,  San  Francisco,  CA); 
Best  Foam  Fabricators,  Inc.,  Chicago.  IL: 
B,H.  Aircraft  Company,  Inc., 
Framingdale,  NY;  The  Boeing  Company. 
Seattle,  WA;  Chrysler  Technologies 
Corporation,  Arlington.  VA  (Controlling 
Entity:  Chrysler  Corporation,  Highland 
Park,  MI);  Coltec  Industries  Inc..  New 
York.  NY;  Dowty  Aerospace  Los 
Angeles.  Duarte,  CA  (Controlling  Entity: 
Dowty  Group  LTD,  ENGLAND  GL5 
ITOP):  E-Systems  Dallas  TX;  FMC 
Corporation.  Chicago,  IL;  GEC-Marconi, 
Wayne  NJ  (Controlling  EnUty;  GEC- 
PLC,  ENGLAND  WL«l  lER);  General 
Dynamics  Corporation,  St.  Louis,  MO; 
General  Electric  Company,  Fairfield,  CT; 
General  Motors/Hughes  Electronics,  Los 
Angeles.  CA:  (Controlling  Entity: 
General  Motors  Corp,,  Detroit.  MI);  The 
BF  Goodrich  Company,  Akron,  OH; 
Grumman  Corporation,  Bethpage.  NY; 
Gulfstream  Aerospace  Corporation, 
Savannah,  GA;  Harris  Corporation, 
Melbourne.  FL;  Health  Tecna  Aerospace 
Company,  Kent.  WA  (Controlling  Entity: 
CIBA-GEIGY,  Ardsley,  NY);  HEICO, 
Hollywood,  FL;  Hercules  Incorporated. 
Wilmington,  DE;  Hexcel  Corporation. 
Dublin.  CA;  Honeywell  Inc.. 
Minneapolis,  MN;  IBM  Corporation. 
Armonk,  NY;  ITT  Defense,  Inc., 
Arlington,  VA  (Controlling  Entity:  ITT 
Corporation,  New  York  NY);  Kaman 
Aerospace  Corporation,  Bloomfield,  CT 
(Controlling  Entity:  Kaman  Corporation, 
Bloomfield.  CT);  Lockheed  Corporation. 
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Calabassas.  CA;  Lord  Corporation.  Erie, 
PA:  The  LTV  Corporation.  Etellas.  TX; 
U>ca»  Aerospace,  Inc.  Brea.  CA 
(Controlling  Entity:  Lucas  Industries. 
ENGLAND  L^  3TX];  Martin  MarietU 
Corporation,  Bethesda.  MD;  McDonnell 
Doi]^ia«  Corporation.  Berkeley,  MO: 
Northrop  Corporation,  Lo«  Angeles.  CA; 
Ontario  Corporation.  Miinice.  !N;  Parker 
Hannifin  Corporation.  Cleveland,  OH; 
Precision  Castparts  Corporation. 
Portland.  OR.  Raytheon  Company. 
Lexington.  M.^  Rockwell  International 
Corporation,  Ei  Segundo,  CA;  Rohr 
Industries.  Inc..  Cbula  Vista,  CA;  Smiths 
Industries  Aerospace  &  Defense.  Grand 
Rapids,  MI  {Controlling  Entity:  Smiths 
Industries  PLC  ENGLAND  NWl  18DS); 
Teledyne,  Inc..  Los  Angeles,  CA;  Texas 
Instruments  Incorporated.  Dallas,  TX; 
Textron  Inc..  Providence.  RI;  Thiokol 
Corporation.  Ogden.  UT;  TRW  Inc., 
Cleveland.  OH;  United  Technologies 
Corporation,  Hartford,  CT: 
Westinghouse  EUectric  Corporation, 
Pittsburgh,  PA;  and  Williams 
International.  Walled  Lake.  MI. 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  AIA  and/or  one  or  more  of  its 
Members  may: 

a.  Engage  in  planning  and 
implementation  of  joint  export  trade 
promotion  and  facilitation  activities 
conducted  in  the  Export  Markets  such  as 
foreign  trade  shows,  aimed  at  promoting 
the  industry's  products  in  existing  or 
new  Export  Markets; 

b.  Agree  on  the  frequency,  level  of, 
duration  or  other  terms  and  conditions 
of  participation  in  joint  export  trade 
promotion  and  facilitation  activities 
conducted  in  the  Export  Markets,  such 
as  trade  shows,  for  the  purpose  of 
promoting  the  industry's  products  in 
Export  Markets;  and 

c.  Enter  info  agreements  where  in  AIA 
or  one  or  more  Members  acts  in  certain 
conntries  or  markets  as  the  Members' 
exclusive  or  non-exchsive  Export 
Intermediary  for  joint  export  trade 
promotion  and  facilitation  actt\'ities, 
such  as  trade  shows.  The  Export 
Intermediary  shall  be  responsible  for 
coordinating  the  level  of  participation  in 
joint  export  trade  promotion  and 
facilitation  activrties  by  AIA  and  its 
Members,  as  well  as  for  negotiating 
agreeTrsenfs  with  foreign  government 
agencies  Corporations  or  trade 
associations  concerning  terms  and 
conditions  of  participation, 
transportation,  insurance  coverage, 
lods'na    oral  transportation,  and  food 
3er\KP^  :r.  "onr^ection  with  stich  joint 
prorTK)'."''i;  ^rVvities. 

d.  agree  'o  .-efuse  to  attend  ar.y 
specific  air  show,  trade  show, 


exposition,  exhibition,  or  conference 
conducted  in  the  Export  Markets. 

2.  AIA  Members  may  exchange  and 
discuss  the  following  types  of 
information  solely  aboiit  Export 
Markets: 

a.  Information  (other  than  information 
about  the  costs,  output,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  domestic  orders,  terms  of 
domestic  marketing  or  sale,  or  United 
States  business  plans,  strategies,  or 
methods)  that  is  already  generally 
available  to  the  trade  or  public; 

b.  Information  specific  to  participating 
in  export  trade  promotion  and 
facilitation  activities  conducted  in 
Export  Markets,  such  as  trace  shows, 
including,  without  limitation, 
information  about  the  expenses,  costs, 
or  other  terms  and  conditions  of 
participation  in  such  activities, 
transportation,  intermodal  shipments, 
insurance,  commissiona,  documentation, 
customs,  duties  and  taxes:  and 

c.  Information  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  in  Export  Markets. 

3.  AIA  itself,  or  by  agreement  with 
Members  or  other  parties,  may  provide 
its  Members  the  benefit  of  any  export 
trade  promotion  and  facilitation 
activities  conducted  in  the  Export 
Markets. 

4.  Members  may  meet  to  engage  in  the 
activities  described  in  paragraphs  one 
through  three  above. 

5.  ALA  and/or  its  Members  may  refuse 
to  make  available  export  trade 
promotion  and  facilitation  activities,  or 
participation  in  activities  described  in 
paragraphs  one  through  four  above,  to 
non-Members. 

Definitions 

1.  "Export  Intermediary"  means  any 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  export 
trade  promotion  and  facilitation 
activities. 

2.  "Non-Member"  means  any  person 
other  than  AIA  and  the  Members  listed 
in  this  Certificate. 

Abbreviaiid  Amendment  Procedure 

New  AIA  Members  and  current  AIA 
Members  not  listed  in  this  Certificate 
may  from  time  to  time  be  incorporated 
in  this  Certificate  pursuant  to  the 
abbreviated  amendment  procedure 
described  below.  An  abbreviated 
amendment  shall  consist  of  a  written 
notification  to  the  Secretary  of 
Commerce  and  the  Attorney  General 
stating  changes  to  AIA  niembership, 
id«ntifjring  all  new  AIA  Members  that 


desire  to  become  a  Member  under  this 
abbreviated  amendment  procedure,  and 
certifying  fur  each  new  AIA  Member  so 
identified  its  sales  (if  any)  of  export 
trade  faohtation  services  Notice  of 
Members  so  identified  shall  be 
published  in  the  Federal  Register 
However,  AI.'X  rr.ay  withdraw  one  or 
more  individual  Members  from  the 
application  for  the  abbreviated 
amendment.  If  thirty  days  or  more 
following  publication  in  the  Federal 
Register,  the  Secretary  of  Commerce. 
w:-h  the  concurrence  of  the  .Attorney 
Gener.-sl,  determines  that  the 
incorporation  m  the  Certificate  of  these 
Members  through  the  abbreviated 
amendment  procedure  is  consistent  with 
the  standards  of  the  Act.  the  Secretary 
of  commerce  shall  amend  the  Cert;ficate 
of  Review  to  incorporate  such  Members, 
effective  as  of  the  date  on  which  the 
application  for  amendment  is  deemed 
submitted  If  the  Secretary  of  Commerce 
doe.'i  not  within  60  days  of  pubhcation  in 
the  Federal  Register  so  amend  the 
Certificate  of  Review,  such  amendment 
must  he  souaht  through  the  non- 
abbrev'.ated  amendment  procedure.  This 
same  procedure  may  be  utilized  by  AID 
to  delete  one  or  more  Members  from,  the 
Certificate. 

Terms  and  Conditions  of  Certificate 

(a)  In  ensaging  in  Elxport  Trade 
Activities  and  Methods  of  Operation. 
neither  AL\  nor  any  Member  shall 
intentionally  disclose,  directly  or 
indirectly,  to  any  other  Member  any 
information  that  is  about  its  or  any  other 
Member's  costs,  production,  capacity, 
inventories,  domestic  prices,  dom.estic 
sales,  dom.estic  orders,  terms  of 
domestic  marketing  or  sale,  or  U.S. 
business  plans,  strategies,  or  methods, 
unless  (i)  such  information  is  already 
generally  available  to  the  trade  or 
public;  or  (ii)  the  information  disclosed 
is  a  necessary  term  or  condition  (e.g.. 
price,  length  of  participation,  etc.)  of  an 
actual  or  potential  bona  fide  export 
trade  promotion  and  facilitation  activity 
and  the  disclosure  is  limited  to  the 
prospective  activity  sponsor. 

(b)  Any  agreement,  discussion,  or 
exchanges  of  information  under  this 
Certificafe  shall  be  in  connection  only 
with  actual  or  potential  bona  fide  export 
trade  promotion  and  facilitation 
activities  and  shall  be  on  an  event-by- 
event  basis  only,  and  shall  include  only 
those  Members  participating  or  having  a 
genuine  mterest  in  participating  in  the 
event. 

(c)  Participation  by  a  Member  in  any 
Export  Trade  Activity  or  Method  of 
Operation  under  this  Certificate  sha'l  be 
entirely  voluntary  as  to  that  Member 
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subject  to  the  honoring  of  contractual 
commitments  for  participating  in 
specific  export  trade  promotion  and 
facilitation  activities.  A  Member  may 
withdraw  from  coverage  under  this 
Certificate  at  any  time  by  giving  written 
notice  to  AIA,  a  copy  of  which  AIA  shall 
promptly  transmit  to  the  Secretary  of 
Commerce  and  the  Attorney  General. 

(d)  AIA  and  its  members  will  comply 
with  requests  made  by  the  Secretary  of 
Commerce  on  behalf  of  the  Secretary  of 
Commerce  or  the  Attorney  Genera!  for 
information  or  documents  relevant  to 
conduct  under  this  Certificate,  The 
Secretary  of  Commerce  will  request 
such  information  when  either  the 
Attorney  General  or  the  Secretary  of 
Commerce  believes  that  the  information 
or  documents  are  required  to  determine 
that  the  Export  Trade  Activities  or 
Methods  of  Operation  of  a  person 
protected  by  this  Certificate  of  Review 
continue  to  comply  with  the  standards 
of  section  303(a)  of  the  .^ct. 

A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
room  4102.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230. 

Ddted  April  13.  1992. 
George  Muller, 

Director.  Office  of  Export  Trading  Company 
Affairs. 
|FR  Doc.  92-8910  Filed  4-16-92;  8:45  am] 

BILLINQ  COOE  3S10-OW-M 


National  Oceanic  and  Atmospheric 
Administration 

Endangered  Species 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA. 
action:  Notice;  emergency  permit  for 
capture  of  sockeye  salmon  (P.503); 
receipt  of  application,  request  for 
comments  and  issuance  of  permit. 

Notice  is  hereby  given  that  the  Idaho 
Department  of  Fish  and  Game.  600 
South  Walnut  Street,  P.O.  Box  25.  Boise. 
ID  83707,  has  applied  in  due  form  for  a 
permit  to  take  Snake  River  Sockeye 
salmon  [Oncorhynchus  nerka]  for  the 
purposes  of  scientific  research  and 
enhancement  as  authorized  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  and  the  regulations 
governing  endangered  fish  and  wildlife 
(50  CFR  parts  217-222).  An  emergency 
permit  allowing  the  requested  activities 
for  research  on.  and  the  enhancement  of. 
Snake  River  sockeye  salmon  was  issued 
on  April  13,  1992.  This  emergency  permit 
IS  in  effect  pending  full  public  and 
governmental  review  of  the  application 
and  will  be  superseded  by  the  decision 


on  the  application,  or  until  July  31   1992, 
whichever  occurs  first. 

This  application  is  for  the  trapping  of 
adult  and  juvenile  Snake  River  sockeye 
in  order  to  obtain  individuals  for  the 
purposes  of  propagating  this  species  in 
captivity  and  to  tag  juveniles.  The 
captive  broodstock  will  help  to 
perpetuate  this  species  and  provide 
supplies  of  Snake  River  sockeye  for 
future  recovery  actions.  Releasing 
tagged  juveniles  will  provide 
information  concerning  their  survival 
through  the  hydroelectric  system  and 
aid  in  the  development  of  a  recovery 
plan  for  this  species. 

Under  the  regulations  governing 
endangered  fish  and  wildhfe  (50  CFR 
parts  217-222).  the  Director  may  waive 
the  30-day  comment  period  in  an 
emergency  situation  where  the  health  or 
life  of  an  endangered  animal  is 
threatened  and  no  reasonable 
alternative  is  available.  It  is  the  opinion 
of  the  NMF'S  that  the  issuance  of  this 
Permit  is  essential  for  the  survival  of 
individual  fish  and  of  the  species  as  a 
whole  as  the  )uveniie  sockeye  trapping 
program  is  a  crucial  activity  needed  to 
maintain  the  short-term  existence  of  the 
species  by  rapidly  increasing  the  size  of 
the  reproductive  population.  As  these 
activities  must  be  carried  out  when  the 
juvenile  sockeye  begin  their 
outmigration,  there  is  insufficient  time 
for  this  application  to  be  processed  and, 
thus,  issuance  of  an  emergency  permit  is 
necessary. 

Up  to  20  adult  Snake  River  sockeye 
salmon  [Onchorhynchus  nerka]  will  be 
captured,  measured,  maintained, 
spawned  and  the  resulting  progeny 
reared  for  use  as  broodstock. 

Up  to  4500  juveniles  will  be  captured 
over  the  course  of  the  migration  season 
(April  1-Iune  15).  All  will  be  implanted 
with  PIT  tages  for  future  monitoring 
purposes  L^p  to  450  will  be  retained  and 
transferred  to  IDFG  Eagle  Hatchery  for 
the  captive  broodstock  program.  Up  to 
50  will  be  released  above  Redfish  Trap 
in  order  to  make  juvenile  collection 
efficiency  and  abundance  estimates. 
The  remaining  fish  will  be  released 
downstream  of  the  collection  site. 

Wntten  data  or  views,  or  requests  for 
a  public  hearing  on  this  application, 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Manne  Fisheries  Service,  U.S. 
Department  of  Commerce.  1335  East- 
West  Hwy,,  room  7234,  Silver  Spring, 
MD  20910".  withm  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  heanng  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  action  would 
be  appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 


in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  Interested  persons  in  the 
following  offices  by  appointment: 
Office  of  Protected  Resources,  National 

Marine  Fisheries  Service,  1335  Easl- 

West  Hwy..  suite  7324,  Silver  Spring, 

MD  20910  (301/713-2289); 
Northwest  Region,  National  Marine 

Fisheries  Service.  NOAA,  7600  Sand 

Point  Way,  NE.  BIN  C15700— Building 

1.  Seattle.  WA  9811&-0070  (206/526- 

6150):  and 
Environmental  and  Technical  Services 

Division.  National  Marine  Fisheries 

Service.  911  North  East  11th  Ave.. 

room  620.  Portland.  OR  97232  (503/ 

230-5400). 

Dated:  April  13. 1992. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources. 
|FR  Doc.  92-8993  Filed  4-16-fl2;  8:45  am) 

BILLING  COOf  3510-J2-II 


DEPARTMENT  OF  COMMERCF 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Marine  Mammals 

agency:  National  Marine  Fisheries 

Service,  NOAA. 

action:  Receipt  of  application  for  permit 

(P77*57). 

Notice  is  hereby  given  that  Drs. 
William  Aron  and  Howard  Braham, 
Alaska  Fisheries  Science  Center, 
National  Marine  Mammal  Laboratory, 
7600  Sand  Point  Way,  NE.  Seattle,  WA 
98115,  have  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  for 
scientific  research  as  authorized  by  the 
Marine  Manrmal  Protection  Act  of  1972 
(16  U.S.C.  1361-1407).  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544).  and  the  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  Parts  217-222). 

The  applicants  proposed  to  collect  an 
unspecified  number  of  specimen 
materials  taken  from  dead  individuals  of 
all  species  of  pinnipeds,  all  species  of 
cetaceans,  and  sea  otters  that  were  (a) 
directly  taken  in  fisheries  for  such 
animals  in  countries  and  situations 
where  such  taking  is  legal:  (b)  killed 
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incidental  to  fishir.g  or  other  optrat.ons; 
fc)  found  dead  at  sea  or  D€ached;  or  (d) 
dead  of  natural  causes. 

Specimen  ma'.enais  will  De  collected 
worldwide  or.iy  from  animais  already 
dead  and  wiii  be  imported  ir/.o  the 
Lmted  States.  The  objective  Is  to  collect 
da:a  and  sperimen  materials  from  dead 
rr.ar.ne  rr.arr.rr.d.i  'o  determine  the 
biology  and  i.fe  h.s'.ory  of  each  species. 
Ir,;'nrrr.a':on  of  particular  interest 
ir-':„.^^s  age  determination,  natural  and 
f.shng  related  mortality  rates, 
pregr.arxy  rates,  calf  production  and 
feeding  habits,  distribution,  and  causes 
contributing  to  the  incidental  take  of 
animals  in  fishing  operations  or  their 
stranding. 

Because  specL-nens  will  be  collected 
on  an  opportunistic  basis,  it  is  not 
possible  to  identify  the  dates  or  exact 
locations  of  where  the  proposed 
collections  will  occur.  Specimens  may 
be  taken  at  any  time  during  the  year  and 
in  all  areas  worldwide  where  pinnipeds, 
cetaceans,  and  sea  otters  are  found. 
Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 
Written  data  or  views,  or  requests  for  a 
public  hearing  on  this  application  should 
be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce,  1335  East- 
West  Hwy..  room  7324,  Silver  Spring, 
Maryland  20910.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  applicants  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 
Documents  submitted  in  connection 
with  the  application  are  available  for 
review  in  the  following  offices: 
By  appcintment;  Permits  Division,  Office 
of  Protected  Resources,  National 
Marine  Fisheries  Service,  NOAA.  1335 
E,i?t-West  fiwy..  Suite  7324.  Silver 
Spnns,  Mar>  .and  20910  [301/713- 
2288!, 
Director.  SoD'hwe-;'  Re-aion,  .National 
Manne  Fisher-.es  Servce,  NOAA.  501 
W.  Ocean  Blvd.  Ur.g  Bea'  h. 
California  90802-4213  1 310,  960-4015); 
Director,  Northwest  Region.  National 
Marine  Fisheries  Service.  NOAA.  7600 
Sand  Point  Way.  NE  BIN  C15700, 


Seattle.  Washington  98115  (206/526- 

6150); 
Director.  Alaska  Region,  National 

Marine  Fisheries  Service.  NOAA, 

Federal  Bldg..  709  W.  9th  Street. 

Juneau.  Alaska  99802  (907/568-7221); 
Director,  Southeast  Region,  National 

Marine  Fisheries  Service,  NOAA.  9450 

Koger  Blvd.,  St.  Petersburg.  Florida 

33702  (813/893-3141); 
Director,  Northeast  Region,  National 

Marine  Fisheries  Service,  NOAA  One 

Blackburn  Drive.  Gloucester, 

Massachusetts  01930  (508/281-9200); 

and 
U.S.  Fish  and  Wildlife  Service.  Office  of 

Management  Authority,  4401  N. 

Fairfax  Drive,  Arlington.  Virginia 

22203(703/358-2104). 

Dated:  April  3, 1992. 
Nancy  Foster, 

Director.  Off  ice  of  Protected  Resources. 
National  Marine  Fisheries  Service. 

Dated:  April  10, 1992. 
Richard  K.  Robinson. 

Acting  Chief  Permit  Branch.  Office  of 

Management  Authority.  Fish  and  Wildlife 

Service. 

[PR  Doc.  92-8895  Filed  4-16-92;  8:45  am) 

WLUNG  COOE  3510-23-M 


COJi/MrTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Export  Visa 

Requirements  fof  Certain  Wool  and 
Man-Made  Fiber  Textile  Products 
produced  Of  Manufactured  in  Hungary 

April  13. 1962. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

visa  requirements  to  authorize  the  use  of 

a  new  visa  stamp  and  require 

manufacturer's  identification. 

EFPECTive  c  ATt:  May  1.  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 


■■".I  f  ri-(-T). 


in'p'nri',.;n.^i  Trade 


Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENT APV  INFORMATION: 

Authonty:  Executive  (JrOer  U651  of  Wdfch 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  [7 
U  S.C.  1854). 

The  Government  of  the  Republic  of 
Hungary  has  notified  the  United  States 
Government  that,  effective  on  May  1. 
1992,  it  will  begin  issuing  a  new  visa 
stamp  to  accompany  shipments  uf 
textile  products,  produced  or 


manufactured  in  Hungary  and  exported 
from  Hungary  on  and  after  May  1,  1992. 
Goods  exported  from  Hungary  during 
the  period  May  1. 1992  through  June  1. 
1992  shall  be  permitted  entry  if 
accompanied  by  either  the  old  visa  or 
the  new  visa  stamp. 

Also  effective  on  May  1. 1992,  for 
goods  produced  or  manufactured  in 
f  Itingary  and  exported  from  Hungary  on 
cind  after  May  1. 1992.  the  complete 
name  and  address  of  a  company 
dctually  involved  In  the  manufactunns 
process  of  the  textile  product  covered  by 
the  visa  shall  be  required  on  the  texhle 
visa  document. 

See  49  FR  8659.  published  on  March  8, 
19M-  , 

Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  A^recmpnts 

Committee  for  the  Implementation  of  Textile 
.Agr«'!nients 
April  13,  1992. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  March  5, 1984,  as  amended,  by  the 
Chairman,  Committee  for  the  Impiempntation 
of  Textile  Agreements.  That  directive  directs 
you  to  prohibit  entry  of  certain  wool  ar^d 
man-made  fiber  textile  products,  produced  or 
manufactured  m  Hungary  which  were  not 
propprly  visaed  by  the  Go\emment  of  the 
Republic  of  Hungary 

Effective  on  May  t.  1992,  y.iu  are  directed 
to  amend  further  the  direciue  dated  March  5, 
1984.  to  provide  for  the  use  of  a  new  vsa 
stamp  to  acxompany  shipments  of  textile 
products,  produced  or  manufactured  m 
Hungary  and  exported  from  Hungary  on  and 
after  .May  1.  1992.  Goods  produced  or 
manuf.3Ctured  in  Hungary  and  exported  from 
Hungary  dunng  the  penod  May  1.  1992 
through  fune  1.  1992  shall  be  permitted  entry 
if  accompanied  by  either  the  old  or  new  visa 
stamp.  Merchandise  exported  from  Hungary 
after  June  1,  1992  which  is  not  accompanied 
by  the  new  visa  stamp  shall  be  denied  entry. 
A  facsimile  of  the  new  visa  stamp  is  enclosed 
with  this  letter. 

The  Government  of  the  Repubuc  of 
Hungary  has  authon/.ed  the  following 
officials  to  issue  export  visas: 


S..:w'Oai  Erv¥i 
Deputy  Director 

dr  Vartiegyt  istvarw>e 
fomor*atars 

Cn««  o<  Spctior 

Baiia  Tamasre 
loetoado 
Clue*  o*  Section 

ar  Varga  Ao<Jrasn« 
tomurkatars 
Cri>et  0*  Seclioo 
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Also  effective  on  May  1, 1992,  for  goods 
produced  or  manufactured  tn  Hungary  and 
exported  from  Hungary  on  and  after  May  1, 
1992.  you  are  directed  to  require  that  the 
complete  name  and  address  of  a  company 
actually  involved  m  the  manufacturing 
process  of  the  textile  product  covered  by  the 
visa  be  provided  on  the  textile  visa 
document. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  which  includes  the  identification 
of  the  manufacturer  on  the  visa  dw  ument 
shall  be  denied  entry  and  a  new  visa  with  the 
manufacturer's  identification  on  the  visa 
document  must  be  obtained. 

The  Committpe  for  the  Ifnplemertatior.  of 
Textile  .Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo. 

Chairmar..  Cummittee  for  the  Impkwentotion 
of  Textile  Agreements. 


|FR  Doc  92-8923  ¥{.fd  4-16-92;  8:45  am) 

BILLiNG  COD€   35'0-DB-f 


Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  with  the 
Government  ot  Malaysia  on  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products 

April  13.  1992. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITAI. 

action:  Issuing  a  directive  to  the 

Corr.rr.issioner  of  Customs  establishing  a 

limit. 

EFFECTIVE  DATE:  Apn!  20.  1Qfl2 

FOR  FURTHEP  INFORMATION  CONTACT. 

Kim-Bang  Nguyen  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce 
(202)  377-4212.  For  informatior.  on  the 


quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6498.  For  information  on 
embargoes  and  quota  re-openings,  call 
(2021  377-3715.  For  information  on 
categories  on  which  consultations  hd\e 
been  requested,  call  (202)  3~-3"40. 

SUPPLCMCMTARY  INFOflMATlON: 

Authority-  Executive  Order  11551  i-f  M,r   > 
3.  19"2,  as  amended:  section  2CM  of  the 
.Agricultural  Act  of  1956,  as  amended  (7 
rSC  1854). 

On  March  28,  1992,  under  (he  terms  of 
the  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textiles  and  Textile 
F>roducts  and  Silk  Blend  and  Other 
Vegetable  Fiber  Apparel  .Agreement. 
effected  by  exchange  of  notes  dated  fuly 
1  and  11.  1985.  as  amended  and 
extended  by  a  Memorandum,  of 
Understanding  (MOU)  dated  O'  sober  12, 
1991,  between  the  Governments  of  the 
United  States  and  Malaysia,  the  United 
States  Government  requested 
consultations  w^ith  the  Government  of 
Malaysia  with  respect  to  rcbcs  a^id 
dressing  gowns  in  Categones  3,Wfi.f>0. 

The  purpose  of  this  notice  is  i(  ■  aitvise 
the  public  that,  pending  agrepm»T-''  rn  a 
m.Litually  satisfactory  solution 
concerning  Categories  350/650.  the 
Government  of  the  United  States  has 
decided  to  control  imports  during  the 
ninety-day  period  which  began  on 
March  28.  19<12  and  extends  through 
fune  25.  1992  at  a  level  of  2".878  dozen. 

If  no  solution  is  agreed  upon  in 
consultations  between  the  two 
governments,  CITA.  pursuant  to  the 
agreement,  may  later  establish  a  specific 
limit  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  Categories  350/650, 
produced  or  manufactured  in  Malaysia 
and  exported  during  the  prorated  period 
beginning  on  ]une  26.  1992  and 
extending  through  December  31, 1992.  of 
not  less  than  49,3,58  dozen. 

A  summary  market  stafemert 
concerning  Categories  350/650  fo!low<i 
this  notice 

Anyone  wishing  to  comment  or 
provide  data  or  mfnrmatn!!!  rf^k'-nrding 
the  treatment  of  Categories  350/650, 
under  the  agreement  with  Malaysia,  or 
to  comment  on  domestic  production  or 
availability  of  products  included  in 
Categories  350/650,  is  invited  to  submit 
10  copies  of  such  comments  or 
inform.ation  to  Auggie  D.  Tantillo, 
Chairman,  Committee  for  the 
Implementation  of  Textile  .Agreements, 
U.S.  Department  of  Commerce, 
Washington.  DC  2023O;  ATTN:  Helen  L 
l^Grande.  The  comments  received  will 
tip  cons;dered  in  thie  cfinie>t  of  the 


cunsuitBtions  with  the  ( .(n-prnmcnt  i  if 
M.lihV  SUi 

r^t'cause  the  exact  timsnjj  of  tJie 
i;,rir.su!'ritions  is  no!  \v\  ccrtdin, 
(  (>"'iment,'<  sh  ''\]\A  hr-  s'i.:t"T^.;*'r'd 
f.^rfirrpt!}'   CoTiTiprits  o\  :T':!onnation 
submitted  m  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
}!::«!  '   S  Dt  pa  rtment  of  Commerce, 
\  r.!,  ai.d  Ci  i.st.tution  Avenue.  NW.. 
Washington,  DC. 

F,.-:hi'r  i,  tiiriiiit-ri's  ma',  i>r  invted 
rt'gr.T».n,g  paftu  .lid,'  r(>rrirrH  ri's  ur 
Information  receivco  frtii",  t'le  public 
which  ttie  Lcimmittee  fnr  t>>e 
Impii'mentatiiih  of  r«-^xtiir  .Ayn'r-ments 
considers  apprcr-riate  f'lr  '...rvhf 
consideration 

The  soliciia'ion  "f  comments 
regarding  an>  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
w  Silver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)fl)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  350/650.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Malaysia, 
further  notice  wall  be  published  in  the 
Federal  Register. 

A  iK-icrption  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  !«  available  in  the 
CORREI.A  riC)\  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  h^  J'H  ft^    01, 
published  on  November  27,  1991  J.  Also 
see  56  FR  58369,  published  on  November 
19, 1991. 

Auggie  D,  Tantillo,  ,» 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

MarKt-t  Statcmt'nt  -  Maiiu  slrt 

!  ^-iteyiif^  15(1  hMk- -.-<  ..otior  and  man  mi»i)c 

fitHT  rtitx**  aril!  v,;r»'^Mr;v  Ki'WTlS 

March  1982 

Import  Situation  and  Conchision 

U.S.  imports  of  cotton  and  man-made 
fiber  robes  and  dressing  gowns. 
Category  350/65a  from  Malaysia 
reached  79.652  doren  in  1991.  49  percent 
above  the  53,546  dozen  imported  in  1990 
and  over  six  times  the  13.076  dozen 
importt-i]  in  iWi"  M.o<vvsia  shipped  154 
d07.  n  'f  -he  U.S.  in  l»b8. 

If  '•''.. irp  and  substantial  increase  in 
Category  350/650  imports  from  Malaysia 
is  causing  a  real  risk  of  disruption  in  the 


I 
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L'  S  market  for  cotton  and  man-made 
fiber  robes  and  dressing  gowns. 
U.S.  Production.  Import  Penetration,  and 
Market  Share 

U.S.  production  of  cotton  and  man- 
made  fiber  robes  and  dressing  gowns. 
Category  350/650.  declined  from 
3  385.000  dozen  in  1987  to  2.274,000 
dozen  :n  1990.  a  33  percent  decline.  This 
decline  continued  in  1991,  with 
production  falling  to  1.166.000  dozen 
du.nng  the  January — September  1991 
period.  29  percent  below  the  1.631,000 
dozen  produced  a  year  earlier.  In 
contrast.  U.S.  imports  of  cotton  and 
mdn-made  fiber  robes  and  dressing 
gowns  Category  350/850,  increased  from 
1,342,000  dozen  in  1987  to  1,983,000 
dozen  in  1991.  an  increase  of  48  percent. 

The  ratio  of  imports  to  domestic 
production  doubled,  increasing  from  40 
percent  in  1987  to  84  percent  in  1990. 
This  increase  continued  in  1991,  with  the 
ratio  of  imports  to  domestic  production 
reaching  123  percent  for  the  January — 
September  1991  period.  The  domestic 
manufacturers'  share  of  the  cotton  and 
man-made  fiber  robe  and  dressing  gown 
market  fell  from  72  percent  in  1987  to  54 
percent  in  1990,  a  drop  of  18  percentage 
points.  This  decline  in  market  share 
continued  in  1991.  with  the  domestic 
manufacturers  share  falling  to  45 
percent  for  the  January — September 
1991  period. 
D'jty-Paid  Value  and  U.S.  Producers'  Price 

Approximately  78  percent  of  Category 
3,30/650  imports  from  Malaysia  in  1991 
entered  the  U.S.  under  HTSUSA  number 
6208.92.0010  -  women's  man-made  fiber 
bathrobes  and  dressing  gowns.  These 
bathrobes  and  dressing  gowns  entered 
the  U.S.  at  landed  duty-paid  values 
below  U.S.  producers'  prices  for 
comparable  bathrobes  and  dressing 
gowns 

Committee  for  :he  Imp:':rT;eDtdtion  of  Textile 
.Agn^ements 
Apr,  13   \'^Z. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  July  31, 1991; 
pursuant  to  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other  Vegetable 
Fiber  Apparel  Agreement,  effected  by 
exchange  of  notes  dated  July  1  and  11, 1985, 
as  amended  and  extended  by  a  Memorandum 
of  Understanding  (MOU)  dated  October  IZ 
1991,  t)€tween  the  Governments  of  the  United 
States  and  Malaysia:  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3. 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  April  20, 1992,  entry 


into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile  products 
in  Categories  350/650,  produced  or 
manufactured  in  Malaysia  and  exported 
during  the  ninety-day  period  beginning  on 
March  28. 1992  and  extending  through  June 
25, 1992,  in  excess  of  27.878  dozen  '. 

Textile  products  in  Categories  350/650 
which  have  been  exported  to  the  United 
States  on  and  after  January  1, 1992  shall 
remain  subject  to  the  Group  II  limit 
established  for  the  period  January  1. 1992 
through  December  31, 1992. 

Textile  products  in  Categories  350/650 
which  have  been  exported  to  the  United 
States  prior  to  March  28, 1992  shall  not  be 
subject  to  the  ninety-day  hmit  established  in 
this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  92-8920  Filed  4-16-92:  8:45  amj 
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Ad|ustment  of  import  Limits  for 
Certain  Cotton,  Silk  Blend  and  Otfier 
Vegetable  Fiber  Apparei  Produced  or 
Mar.ijfacturad  '.n  Sc  Lanka 

April  10,  1992. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits, 

EFs^ECT  vE  ;;a   e:  April  10. 1992. 

f  OB  f  URTHER  INFORMATION  CONTACT 
^        .   mg  Nguyen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202J  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6580.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPtfMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 


The  current  limit  for  Categories  347/ 
348/847  is  being  reduced  for 
carryforward  used  and  the  sublimit  for 
Categories  33&-S/339-S  is  being 
increased  for  special  flexibility  within 
Categories  338/339. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  hfrS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101. 
published  on  November  27,  1991 ).  Also 
see  56  FR  29232,  published  on  June  28, 
1991, 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

April  10.  1992. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  June  21.  1991.  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool  and  man-made  fiber 
textile  products  and  silk  blend  and  other 
vegetable  fiber  apparel,  produced  or 
manufactured  in  Sn  Lanka  and  e.xported 
during  the  tweive-month  period  which  began 
on  July  1,  1991  and  extends  through  June  30. 
1992. 

Effective  on  .'\pril  10.  1992.  you  a.-e  directed 
to  amend  further  the  directive  dated  June  21, 
1991  to  adjust  the  current  limit  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Sr:  Lanka 


Categofy 

Adfusted  twetve-montti  limit ' 

347/348/847 

975,285    dozen    of    wtiicn    not 

mofe     man     657,395     dozen 

snail  be  in  Categories  347-T/ 

348- T, '847-1' 

338/339 

991521     dozen    of    whicti    not 

more     than     852,132     dozen 

shall  be  m  Categories  338-S/ 

339-S  ' 

'  Tile  limrt  has  not  been  ad.usteO  to  account  tof 
any  imports  exported  after  June  30,  1991 


'  The  limit  has  not  l>een  adjusted  to  account  for 
any  imports  exported  after  March  27. 1992. 


•Category 

6103  192015. 
6103  42 '020. 
6112  11  0050. 
6203.19.4020, 
6203.42.4010, 
6203  42.4035, 
621040  2035, 


347-T         only 
6103  19  4020, 

6103  42  1040, 
61 13  OC  0038 
6203  22  3020 
6203  42  4015 

6203  42  4045 


HTS  numt)efS 
6103  22  0030. 
6103  49  3010. 
6203  19  1020. 
6203  42  4005. 
6203  42  4025. 
6203  49  3020. 


62*120 '520      621120-3010     and 
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6211  32  0040, 
6104  12  0030, 
6104  29  2034 
6104  69.3022. 
6117  90  0042, 
6204  22  3040. 
6204  62  4005 
6204  62  4030 
6204  66  3010 
6211  20  1550. 
6217  90  0050, 

6103  29  2044. 

6104  29  2041 
6104  69  3038, 
611790  005;, 

6203  49  3045, 

6204  69  3052. 
6211  20  6040, 
621 '90  0070 

»  Category 
6103  22  0050. 
6106  90  3010. 
6110  20,2040. 
6112  11  0030 


Category  34ft-T  oily 
6K>4  19  2030 
6104,62  2010, 
6112  11  0060. 
6204  12  0O3C 
6204  29  4034. 
6204  62  4010. 
6204  62  4040 
6204  69  9010 
6211  20  6010. 


HTS  numtoefs 
6104  22  0040 
6104  62  2025, 

6113000042 
6204  19  3030 
6204  62  3000. 
6204  62  4020. 
6204  62  4050 
6210  50  2036. 
621142  0030     and 


Category  847-t    ©nty 

6103  49,3017, 

6104  29  2045. 
6112  19  2080 

6203  29  3046 

6204  29  4041 
6204  69  9044. 

621139  0040      621' 


K'S   riurrifters 

6103  49  3024 

6104  69  3034 
6-12  19209C. 

6203  49  3040 

6204  2S4047 
6211  20  3040 
49  0040     8'XJ 


338-S         or>tv 
6105  10  0010. 

6109  10  0027. 

6110  20,2066, 
and  6114  20  CX)05 


HfTS  nurooefs 
6105  10  0030. 
6110  20  1025. 
6110  90  0068. 

Caleoory    339-S 


only    HTS    nomt>efS    6104  22  0060     6'04  29  2049 
6106  100010,  6106  100030,  6l069020i0. 

6106  90  30"0,  6109  10  0070.  6110  20  1030 

6110202046,  6110202075  6ii0900070 

6112110040  6114  20  0010  and  6'179C  0022 

The  Committee  for  the  Implemen'aiion  of 
Textile  Ap-eements  has  delprmtned  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  oi  5 
U.S  C.  553(a)(1). 

Sincerely. 
.\uggie  D.  Tantiilo, 

Chairman.  Connnitee  forthe  Implementation 
of  Textile  Agreements. 
|FR  Doc.  92-8921  Filed  4-16-P2;  a45  am) 
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Request  for  Put>Uc  Comments  on 
Bilateral  Textile  Consultatiorts  witti  the 
Government  of  TttaJland  on  Certain 
Man-Made  Fiber  Textile  Products 

April  13. 1992. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT 

Ross  Arnold,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  US.  Department  of  Commerce, 
(202)  377^212, 

SUPPLEMENTARY  INFORMATION: 

.Authority:  Executive  Order  11651  ol  March 
3.  \9~2.  as  amended:  section  204  of  the 
Agnculrural  Act  of  1956,  as  amended  (7 
U.S.C.  18541. 

On  March  25. 1992,  under  the  terms  of 
the  Bilateral  Textile  Agreement  of 
September  3,  1991  between  the 
Governments  of  the  United  States  and 
Thailand,  the  United  States  Government 
requested  consultations  with  the 
Government  of  Thailand  with  respect  to 
man-made  fiber  bags  in  Category  669-P. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  between  the  two  governments 
during  the  ninety-day  consultation 
period,  CITA.  pursuant  to  the 
agreement,  may  later  establish  a  specific 


limit  for  the  entr\  and  withdrawal  from 
warehouse  fnr  consumption  of  tcxt.le 
products  m  Category  669-P,  prcuiut  i d  nr 
manufactured  in  Thailand  and  pxpcrTf d 
dunng  the  prorated  penod  beginning  on 
March  25.  1992  and  extending  through 
December  31,  1992  at  a  level  of  nci!  less 
than  2.455.3"5  kilogram.s 

Shipments  of  Category  66»-P  from 
Thailand  shall  continue  to  require  a 
Category  669  visa  until  furthcrnotice. 

A  summary  market  statement 
concerning  Category  6e9-P  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regardirij? 
the  treatm.ent  of  Category  669-P.  under 
the  agreement  with  the  Government  of 
Thailand,  or  to  comment  or  domestic 
production  or  availability  of  products 
included  in  Category  669-P.  is  invited  to 
submit  10  copies  of  such  comments  or 
information  to  .Auggie  D.  Tantiilo, 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements, 
U.S,  Department  of  Com.merce. 
Washington.  DC  20230;  ATTN:  Helen  L 
[^Grande.  The  comments  received  will 
be  considered  in  the  context  of  the 
consultations  with  the  Govt'mment  of 
Thailand. 

Because  the  exact  timinfl  of  the 
consultations  is  not  yet  certain. 
comments  should  be  submitted 
promptly  Comments  or  tnfornvitian 
submitted  m  response  to  this  notice  will 
be  available  for  publjc  inspection  in  tht^ 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commence. 
14th  and  Constitution  Avenue.  N'W  . 
Washington.  DC 

Further  comments  may  be  invited 
regarding  particular  comments  or 
mfurmation  received  from  the  public 
which  the  Committee  for  the 
l.mplementation  of  Textile  Agreements 
considers  appropridte  for  further 
consideration. 

The  solicitanon  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U  S.C.  .S53ia)(l)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  669-P,  Should  such  a  solution 
be  reached  m  consultations  with  the 
Govern.ment  of  Thailand,  further  notice 
will  be  published  in  the  Federal 
Register, 

A  description  of  the  textile  and 
apparel  categones  in  terms  of  Ifl'S 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Register  not  if  f  .V'  VV.  fn'"  '1 
pubhsheri  on  .November  27, 1991). 
Augjfie  D.  TanuUo. 
Chairman.  Committee  for  the  ImpJemenfatwn 

ofTextilr  ^x  -'  ■  ■"■■•.'•' 

Market  Sl.ilfmriil -■  '!  b.ji...,,i.£! 

(■.i(t('v<'r>,  Mi'*  y      \\<<\t'r,  M.ir.  K\.H\t  \  ibmt 

Mdrth  1992 

Import  Situation  and  CoacJusioa 

U.S,  imports  of  woven  man-made  fiber 
bags.  Category  e68-P,  from  Thailand 
reached  2759,102  kilograma  during  1991. 
79  percent  above  the  1.545.733  kilograms 
imported  in  1990.  Thailand  became  the 
second  largest  supplier  of  woven  man- 
made  fiber  baRS,  accounting  for  17 


r^nn,  6flii-P  imports  in 
I' a: land  was  ranked  third 


perrrnt 

1991 

am  •^■f.  '^e  —for  ■siippliers,  accoimting 

for  12  percent  of  total  imports  of  woven 

man-made  fiber  bags. 

The  sharp  and  substantial  increase  of 
Category  e69-P  imports  from  Thailand  is 
causing  a  real  r«k  of  disruption  in  the 
U.S.  market  for  woven  man-made  fiber 
bags. 
Import  Penetration  and  Market  Share 

U.S.  production  of  woven  man-made 
fiber  bags.  Category  669-P.  dropped  to 
19.400,000  kilograms  in  1991. 10  percent 
below  the  1990  level  and  18  percent 
below  the  1988  level.  In  contrast,  U.S. 
imports  of  woven  man-made  fiber  bags 
from  all  sources  reached  iajZ37.O00 
kilograms  in  1991. 31  percent  above  the 
1990  level  and  double  the  1988  level. 

The  U.S.  producers'  share  of  the 
woven  man-made  fiber  bag  market 
dropped  19  percentage  points  falling 
from  75  percent  in  lVttt8  tu  M  [:>erLent  in 
1991.  The  ratio  of  imp.  .rt;,  to  ounieslic 
production  incre.ise  i  !:i.m  -.j  {.nTcent  in 
1988  to  84  percert  :ii  .  i9l. 
DutyPaid  Value  i:  ''oductn' Phct 

Approximately  95  pf  rcent  of  Category 
669-P  imfwrts  from  Thaiiand  er 'er  the 
U.S.  under  liTS  numt-er  63^15.31.0020— 
sacks  and  t>ags  of  polyethylene  or 
polypolylene  stnp  weighing  under  1 
kilogram.  Thef*e  t.ags  entered  the  U.S.  at 
duty-paid  landeci  \'«Ive^  hwoow  W.S. 
producers'  pr,(  es  \vt  i  ■.yn^yinnibte  bags. 
|FR  Dor   u2-~ivr:-:  Pic^  4  ■a-.-K  ^.  4'.  am) 
Bii  1  i»C  COM'   }"!>••  c«  f 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

PrcK;urement  List,  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 
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action:  .•\dditions  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
ProcureTnent  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
bhnd  or  have  other  severe  disabilities. 
EFFECTIVE  date:  May  18, 1992. 
AOORE5SES;  Committee  for  Purchase 
from,  the  Blind  and  Other  Seve.'-ely 
Handicapped.  Crys'al  Square  5,  Suite 
IICT.  I'so  [efferson  Davis  Highway. 
Arlington,  Virginia  22202-3509 
'fOR  FURTHER  IMFORMATTON  CONTACT: 
Beverly  Milkman  ("03)  55"-n45 
SUPPtEMEHTARV  INFORMATION;  On 
lanuary  1".  24  and  February  28.  1992  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (57  FR  2081,  2894  a,".:: 
68141  of  proposed  additions  to  the 
Procurement  Lst. 

Ai'ter  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qudhfied  nonprofit  agencies  to  produce 
the  com.modities  and  provide  the 
services  at  a  fair  m.arlcet  price  and 
i.mpact  of  'he  addition  on  the  current  or 
m.ost  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
and  services  listed  below  are  suitable 
for  procurement  by  'the  Federal 
Government  under  41  L'S-C  46-48c  and 
41  CFR  51-2,4 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

1,  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
o'her  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  fiimish  the 
commodities  or  services  to  the 
Government. 

2,  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  or  services. 

3,  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  commodities 
or  services  to  the  Government 

4,  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  javits-Wagner- 
QDay  Act  (41  U  SC  46-^8cl  in 
connection  with  the  commodities  or 
services  proposed  for  addition  to  the 
Procurement  Last. 

Accordingly,  the  following 
commodiMPs  and  servnces  are  hereby 
added  to  the  Procurement  Last: 

Commoaines 

Pall.  Utility 

7240-00-889-3785 
-240-00-061-1163 
7:4O-00-060-«O06 


7240-00-246-1097 

Services 

Janitorial/Custodial.  Denver  Federal  Center. 

Buildings  75.  80  (  +  3  adjacent  trailers).  82. 

831C  no.  nOA  and  810,  Denver,  Colorado 
Janitorial/  Custodial.  Federal  Complex.  607 

Hardesty  Street,  Kansas  City.  Missouri. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Harold  G.  Fischer. 

Associate  Director  for  Facility  Operations. 
(FR  Doc  92-8945  Filed  4-1&-92;  8.45  am] 

BtUJNO  CODE  e«20-3»-M 


Procurement  Ijst,  Additions 

aqemcy:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

AftON:  Additions  to  Procurement  List. 

summary:  This  action  adds  to  the 
Procurement  List  wet  weather  parkas  to 
be  furnished  by  a  nonprofit  agency 
employing  persons  who  are  severely 
disabled. 

EFFECTIVE  DATE:  May  18. 1992. 
addresses;  Committee  for  Purchase 
from  tne  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  suite 
1107. 1755  Jefferson  Davis  Highway, 
,^^'ina»^^  Vir^ini^  22202-3'>rKl 

FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
February  14, 1992,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published  a 
notice  (57  FR  5420)  of  the  proposed 
addition  of  these  parkas  to  the 
Procurement  List.  While  no  comments 
were  received  during  the  public 
comment  period,  comments  were 
received  during  the  development  phase 
of  this  proposed  addition  to  the 
Procurement  List  from  the  current 
contractor  for  this  item.  The  contractor 
noted  that  this  contract  was  its  first 
contract  with  the  Government,  although 
it  had  been  a  subcontractor  on  several 
Government  contracts  for  items  of  this 
type.  It  also  stated  that  contracts  for  two 
of  these  items  had  been  lost  of  other 
Government  procurement  programs.  The 
contractor  stated  that,  except  for  one 
other  subcontract,  it  was  totally 
dependent  on  the  contract  for  this  parka. 
It  also  noted  that  it  had  purchased 
special  equipment  to  make  the  parka 
and  similar  items  which  would  be 
useless  on  other  types  of  items.  In 
response  to  a  staff  inquiry  about  these 
comments,  the  contractor  indicated  that 
it  had  previously  laid  off  more  than  half 


of  its  employees  because  of  its  inability 
to  obtain  new  business. 

Because  of  the  impact  which  adding 
the  total  Government  requirement  for 
this  parka  would  have  on  this 
contractor,  which  is  a  woman-owned 
small  business,  the  Committee  decided 
to  add  only  25%  of  the  Government 
requirement  to  the  Procurement  List. 
The  Committee  concluded  that  loss  of 
this  small  portion  of  the  Government 
requirement  for  the  parka  would  not 
have  a  severe  adverse  impact  on  this 
contractor.  It  would  also  not  deprive  this 
contractor  of  the  opportunity  to  use  its 
specialized  equipment  on  Government 
contracts  for  the  75%  of  the  requirement 
for  this  parka  which  remain  available 
for  competitive  bidding.  The  Committee 
also  noted  that  the  nonprofit  agency 
which  will  produce  the  parka  had 
estimated  that  production  of  the  parkas 
would  create  the  equivalent  of  eight- 
and-a-half  full-time  jobs.  Loss  of  a 
similarly  small  number  of  jobs  by  the 
current  contractor  was  not  judged  to 
cause  severe  adverse  impact  on  the 
contractor. 

The  Items  which  the  contractor  noted 
as  lost  to  other  Government 
procurement  programs  were  added  to 
the  Procurement  List  when  this 
contractor  was  a  subcontractor  to  the 
firm  producing  the  items  for  the 
Government,  The  Committee  noted  that 
only  a  portion  of  the  Government's 
requirement  for  one  of  these  items  was 
added  to  the  Procurement  List  leaving 
the  rest  of  the  requirement  available  for 
competitive  bidding.  As  a  subcontractor 
for  these  items,  this  contractor  was 
dependent  on  the  prime  contractor, 
rather  than  the  competitive  system,  for 
its  contracts  for  the  items.  The  partial 
addition  of  the  parka  to  the  Procurement 
List  will  afford  this  contractor  both 
prime  contract  and  subcontract 
opportunities  for  th^  portion  of  the 
Government  requirement  still  open  for 
competitive  bidding. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  at  a  fair  market  pnce 
and  impact  of  the  addition  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c  and 
41  CFR  51-2.4 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

1  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
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other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities. 

3.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  commodities 
to  the  Government, 

4.  There  are  no  known  regulatorv' 
alternatives  which  would  accomplish 
the  objectives  of  the  javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48cl  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Prjcurement  List: 

Tarka.  Wet  VVeaiher 
e40'>-00-001-1547 

eACb-oo-o(n-yb4S 

6405-00-001-1549 
8405-00-001-1550 
8405-00-001-1551 
34C 5-01 -053-9202 
{25%  of  the  Government's  Requirement) 

This  action  does  not  affect  contrdt  ts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

Harold  G.  Fischer, 

Assoaaie  Director  for  Facility  Operations. 

[FR  Doc.  92-8946  Filed  4-16-92;  8:45  am) 

BILLING  CODE  6870-33-U 


Procurement  List;  Proposed  Additions 
and  Deletion 

AGENCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped, 

ACTION:  Proposed  additions  to  and 

deletion  fro.m  Procurement  List. 


summary:  The  Committee  has  received 

proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  a  commodity  previously 
furnished  by  such  agencies. 

COMMENTS  MCST  BE  RECEIVED  ON  OR 

before:  May  18,  1992. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crj-stal  Square  5.  suite 
1107.  1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT. 

Beverly  Milkman,  (703]  557-1145 


SUPPt^MENTARY  INFORMATION:  Th.S 

notice  is  published  pursuant  to  41  I'  S.C. 
4"(a)(2)  and  41  CFR  51-2.3  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

.Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities 

1  certify  that  the  following  actn'"  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

1,  The  action  will  not  result  m  any 
additional  reporting,  recortikeepms  or 
other  compliance  requirements  fur  smaii 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government 

2.  The  action  dot's  no;  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  m  authorizing 
small  entities  to  furnish  the  commodities 
and  services  to  the  Government. 

4,  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  javits-Wagner- 
ODay  Act  (41  U.S  C  46-48c)  in 
connection  with  the  commodities  and 
sen.  ices  proposed  for  addition  to  the 
f^ocurement  Lis! 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(8)  underlying  the  certification 
on  which  they  are  providing  additional 
information 

It  18  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List: 

Commodities 

Stamp.  Rubber 

752O-00-NSH-0O45  thru 

"52O-0O-NSH-O(.»l 
.'Roiuircmpn's  fur  T-avis  Air  Force  Base,  CA 
onl>) 

Monprofit  A);pncy:  Pride  Industries. 
Rosevilie.  CA 
Pad,  Floor  Polishing  Machine 

-91O-01-0«<l-9084 

-910-01-090-9827 

-910-01-090-9828 

-910-01-090-9829 

7910-01-091-6958  « 

-910-01-091-8959 

7910-01-091-8960 

7910-01 -091-89f)l 

"910-01-091-8962 

-910-01-092-8502 

791 0-01 -092-8503 


791(V-i,n-f)iH'"^>03:' 

Nonprofit  Agency:  Beacon  Lighthouse  for 
the  Blind.  Wichita  Falls.  TX. 

Bag.  Plastic  r 

8105-01-195-8730 

81 05-01 -183-S768 

8105-01-183-9769 

Nonprofit  Agency:  Wichita  Industries  and 
Services  for  the  Blind,  Wichita.  KS  af  its 
facility  in  Pittsburg.  KS. 
Necktab,  Women's  Shirt 

8445-01-242-1009 

Nonprofit  Agency:  North  Bay 
Rehabilitation  Services.  Inc..  San  Rafael.  CA. 

Trunk  Locker  P."  u  rs 
8460-00-243   vvj 

(50%  of  the  Govemmenl's  Requirement) 
Nonprofit  Agency:  Mt.  Rogers  Community 

Mental  Health/Mental  Retardation  Services 

Board.  Wytheville.  VA. 

Ser\'ices 

Grounds  Maintenance 

FDA  Animal  Research  Facility  (MOD  I). 

8301  Muirkirk  Road 

Laurel.  Maryland 

Nonprofit  Agency:  Melwood  Horticultural 
Training  Center.  Upper  Marlboro.  MD. 

lanitorial/Custodial 

Old  Post  Office  Building 
Washington.  DC 

Nonprofit  Agency:  Davis  Memorial 
Goodwill  Industries.  Washington.  DC. 

lanitorial/Custodial 

IRS  Service  Center 
11630  Caroline  Road 
Philadelphia.  Pennsylvania 

Nonprofit  Agency:  A.C.E.  Industries.  Inc., 
Exion.  Pennsylvania. 
Microfilm  Reproduction 

Mare  Island  Naval  Shipyard 
Vallejo.  California 

Nonprofit  Agency:  V-Bar  Enterprises,  Inc.. 
Suisan  City.  CA. 

Deletion 

It  is  proposed  to  delete  the  following 
commodity  from  the  Procurement  List: 

Vise.  Mulfiposition 

5120-00-991-1907 

Harctid  (,„.    F'i-<  her, 

Associate  Director  for  Facility  Operations. 

IFR  Doc.  92-9082  Filed  4-16-92;  &45  am] 

Bii, .  ixG  coot  Mx^  n-m 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  MercantHe  Exch8r>g« 
Propo»«d  Futur«8  and  Option 
Contracts 

AQEMCv  (  ommodity  Futures  Trading 
Commission. 
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action:  Notice  of  availability  of  the 
terr-.s  and  conditions  of  proposed 
commodity  futures  and  option  contracts. 

summary:  !>'>  Chica^  Mercantile 

r\ -i.-ge  ^CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  Goldman  Sachs  Commodity 
Index  futures  and  options  on  those 
futures.  The  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96.  has  determined  that 
publication  of  the  proposal  for  comment 
I'l  in  the  p*bhc  interest  will  assist  the 
Commission  in  considering  the  views  of 
r.terested  persons,  and  is  consistent 
w.th  the  purposes  of  the  Commodity 
Fx- range  .\r*. 

DATES:  Commenls  .7;uSt  be  received  on 
or  before  May  18,  1992 
ADDRESSES:  Interested  persons  should 
sjbmit  their  views  and  comments  to 
lean  \.  Webb.  Secretary.  Commodrty 
F'j'ares  Tradtnc  Commis'iior!,  2033  K 
c,tree»  NW    VVi.-  -,;■:.-.,  DC  2056". 
Reference  sr.  ?-  :  be  made  to  the 
Goldman  Sachs  Commodity  Index 
futures  and  options  on  those  futures. 

FOR  FURTHER  INFORMATION  COHTACT 

F'.ease  contact  Stvpnen  Sht-rrod  of  Uu- 
Division  of  Economic  Analysis. 
Comm.odity  F-itures  Trad-rs 
Commi85>on,  2033  KStree'  NW,. 
V.'ashmston.  DC  20581.  te>e:,o'"V'  202- 

SUPPtXMENTARr  INFORMATION.  CopiCS 
0'  'he  'erm,5  n".:'.  coiJ::ians  of  the 
p's^posed  contract  »•!:  be  available  for 
,"';p^c*;on  at  the  Office  of  the 
Secretd.nat,  Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW.. 
Washington,  DC  20581.  Copies  of  the 
terms  ami  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

O'her  materials  submitted  by  the 
C.VIE  m  suppon  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulatrons 
thereunder  (17  CFR  part  145  (1987)). 
except  lo  the  extent  they  are  entitled  to 
confidential  treatmerH  as  set  forth  in  17 
CFR  145  and  145.9.  Requests  for  copies 
of  such  ma'.erals  should  be  made  to  the 
FOI.  Pnvacy  and  Sunshine  Act 
Com.pliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  ia  accordance  with  17  CFR 
145.7  and  145A 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
tf  rms  and  corvditionaof  thepn»f»ted 
con'rtict  ^-  A    -  respect  to  other 


materials  sobrnittedby  theCMh  m 
support  of  the  application,  abouki  send 
such  comments  to  jean  A.  Webb, 
Secretary.  Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW.. 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington.  DC.  on  April  13. 
1992, 

Gerald  Gay. 
Director 
(FR  Doc.  92-B896  Filed  4-16-92:  8:45  am| 

B1LLI»«  COOe  •3S1-01-M 


Oiited:  April  14.  1992. 

!.   M    R\num, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Deportment  of  Defense. 

|FR  W^.  P2-8P28  Filed  4-16-«2;  8:45  am) 

BILUNG  CODE  381CMD1-M 


OEPAflTMENT  OF  DEFENSE 

iy*lSc*'  o'  tr*  SfKT'-etarv 

DOD  Advisory  G'oup  on  Electron 
Debtees  Advisory  Committee  Meeting 

SUMMAUr:  V%  .jrking  Group  C  (Mainly 
Opto-Electronica)  of  the  DoD  Advi»or\ 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  aeision  meeting 

dates:  The  meeting  will  be  heW  at  0630 

Wednesday  and  Thiirsday.  29-30  April 

1992 

ACDHsssES:  The  meeting  will  be  held  at 

Center  lor  Night  Vision  Laboratory, 

Looft  Conference  Room.  Building  305. 

Fort  Belvoir.  VA. 

FOR  FU«TH€R  INFORMATKW  CONTACT. 

Gerald  V\fss   A* -rl)  S»'.T^'■.^'•,^t,  201: 
Crystal  Drive.  Suite  307.  Arlington. 
Virginia  22202. 
SUPPLfMENTARY  INFOfiMATlON:  The 

mission  of  the  Advisory  Croup  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Defense 
Advanced  Research  Projects  Agency 
aad  the  MiliUry  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  induatry,  universities  or  in  their 
laboratories.  This  opt-electronic  device 
area  inchides  «uch  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  witl  inclade  details  of 
classified  defense  programs  thronghout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  No.  92-463,  as  ameoded.  (5 
U.S.C.  App.  II  10(d)  (1988}),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 


DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  Working  Group  C  (Mainly 
Opto-Flectronicsl  of  the  DoD  Advisna 
Group  on  Electron  Devices  (.AGFD) 
announces  a  closed  session  meeting. 

dates:  The  meeting  will  be  held  at  0830, 
Wednesdny  and  Thursday,  13-14  May 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Ser\'ices,  Inc..  2011  Crystal  Drive. 
.Arlington.  VA, 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Weiss,  AGED  Secretariat,  20V. 
Crystal  Drive,  Suite  307,  Arlington. 
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SUPPtEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
.^dvanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices 

The  Working  Group  C  meeting  will  be 
Hmited  to  re\Tpw  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout 

In  accordance  with  section  10(d)  of 
Pub  L,  No.  92-463.  as  amended.  (5 
use,  App.  11 10(dj  (1988)1.  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1986).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public 

Dated   ,^pril  14.  1992, 
L.M.  Bynurn. 

Altcrrcte  OSD  ffdcrcl  Rf^fsterUcison 
Office'-  Department  of  Defense. 
|KR  D-K  92-8929  Filed  t-lfi-fla;  8:45  am] 
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Standards  of  Conduct  Working  Group 
of  the  DoD  Advisory  Panel  on 
Streamlining  and  Codifying  Acquisition 
Laws,  Section  800  of  Public  Law  101- 
510 

AGENCY:  Defense  Systems  Management 

College.  DoD 

ACTtOW:  Request  for  public  comment. 

SUMMARY:  The  Standards  of  Conduct 
Working  Group  of  the  DoD  Advisory 
Panel  is  reviewing  the  following  laws 
relating  to  the  false  claims,  procurement 
integrity,  and  acquisition  rule  making: 

31  U  S.C.  3729  et  seq.  False  Cliiims  A' '..  its 
qui  tarn  provisions,  and  acquisition  fraud 
statutes  generally,  in  context  of  the  buyer- 
seller  relationship; 

41  U.S.C.  423.  procurement  integrity,  and 
certain  other  related  statutes:  and 
Acquisition  rule  makmg 

Request  comments  and  susgestuu^s 
related  to  False  Claims  in  the  following 
areas: 
— The  relationship  between  the  False 

Claims  Act  (FCAj  and  the  Contracts 

Disputes  Act  (CDAj. 
The  FCA  and  the  DoD  Volunteer 

Disclosure  Program. 
— The  CDA  process  when  fraud  iS 

suspected. 
—Whether  Boards  of  Contract  Appeals 

'BCAs)  should  be  authorized  by 

statute  to  accept  references  of 

acquisition  issues  from  Federal 

Courts? 
—The  extent  to  which  it  is  desirable  to 

place  acquisition  related  qui  tam 

actions  under  seal? 
— Whether  and/or  to  whdt  extent 

go%  ernment  acquisition  personnel 

may  act  as  relators? 

—  FCA  penalties  when  cost,  billing  or 
other  repetitive  acquisition  practices 
are  challenged. 

— The  relators'  share  of  the  FCA 

penalties  when  the  relator  was 

involved? 

Request  comiments  and  suggestions 
concerning  procurement  integrity  in  the 
following  areas: 
— Employment  discussions. 
— Gratuities. 
— F^roprietary  and  source  selection 

information, 

—  Revolving  door'  provisions. 
— Certification  requirements. 

Request  comiments  and  suggestions 
relating  to  the  acquisition  rule  making 
process  in  the  following  areas; 
— The  relationship  between  the  DoD, 
OFPP.  and  other  federal  agencies  in 
terms  of  changes  to  the  Federal 
Acquisition  Regulation  (FAR). 
— The  process  currently  followed  in 

changing  the  FAR. 
— Factors  which  inhibit  or  delay  the 
FAR  change  process 


The  Work  Group  also  solicits 
suggestions  concerning  other  laws 
directly  related  to  standards  of  conduct. 

Individuals  and  organizations  wishing 
to  provide  information  to  the  Working 
Group  are  encouraged  to  contact  Mr. 
Robert  D,  Waliick,  Steptoe  and  Johnson, 
1330  Connecticut  Ave,.  NW., 
Washington.  DC  20036  (202)  429-8111. 

Dated:  April  14,  1992, 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

jFR  Doc,  92-8931  F;ifd  +-16-92;  8:45  am) 
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Office  of  the  Secretary  of  Defense 

DoD  Advisory  Group  on  Electron 
Devices:  Advisory  Committee  Meeting 

summary:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 

DATES:  The  meeting  will  be  held  at  0900, 

Thursday,  30  Apnri992, 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.  2011  Crystal  Drive,  suite 
307,  Arlington,  'VA  22202 

FOR  FURTHER  INFORMATION  CONTACT: 

Warner  Kramer,  AGED  Secretariat,  2011 
Crystal  Drive,  suite  307.  Arlington.  VA 
22202. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
developmient  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
inckides  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  det.njs  thrf:ii;j,*-,out. 

In  accordance  with  sei Lon  in  ,•)  of 
Public  Law  92-463.  as  amfnccd,    5 
U.S.C.  app,  II  10(d)  (1988)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.SC,  552b{c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 


Dated:  April  14. 1992. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  92-6926  Filed  4-16-92;  6:45  am) 
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DOD  Advisory  Group  on  Eleetror! 
Devices.  Notice  of  Advisory 
Committee  Meeting 

summary:  Working  Group  A 
(.Microwave  Devices)  of  the  DoD 
Advisory  Group  on  Electron  Devices 
(AGED)  announces  a  closed  session 

meeting. 

DATES:  The  meeting  will  be  held  at  1800, 
Wednesday,  13  May  1992. 

ADDRESS:  The  meeting  will  be  held  at 

I  i\  ntt  Regency  Monterey,  Oak  Tree 
Room,  Monterey,  CA. 

FOR  FURTHf P  INFORMATION  CONTACT: 

\N  i,:f;  i^t  .'•■■v.iich.  Ai  •;  ii  ^>'  ■  ;■(  '  ^nat, 
2011  Crystal  Drive,  suite  307,  Arlington, 
Virginia  1Z7r? 

SUPPLEMENTARY  INFORMATtON;  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  unversities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classiHed  defense  programs 
throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  92-463,  as  amended,  (5  U.S.C. 
app.  II  10(d)  (1988)).  if  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  Usted  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  April  14, 1992. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[PR  Doc.  92-8927  Filed  4-16-92;  8:45  am) 
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Federal  Register 


F>:dav    April  17.  19fl2  /  Notices 


000  Advisory  Group  on  Electron 
0«vlce8;  Advisory  Commltte*  Meeting 

SJMMAttY:  The  Dv'J  \  :•'  '.sor.  (r-nup  on 

Electr-ir  D^-v    «»s    A.G£D)  announces  a 

closed  session  meetiog. 

OATES:  The  rr.eeting  will  be  held  at  0900. 

T.-sda}    :  J  May  1992. 

ADDRESSES:  The  rreeting  will  be  held  at 

P-jhsades  Insti^v/"  •  "  Research 

Services.  Inc.  2011  Crystal  Drive.  One 

Crystal  park,  suite  307.  Arlington. 

V  -?-.;a 

fOB  FURT>»€R  INFORMATION  CONTACT; 

f»    ^y  Ter->.  AGED  Secretariat.  2011 
C-\  sal  Drive.  One  Crystal  Park,  suite 

V"   Arlingten.  Virginia  22202. 

SUPPI-EMEMTABV  INFORMATION    The 

rr.tssion  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
fur  .Act^utsiiion.  the  Director.  Defense 
Advanced  Research  Projects  Agency 

and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  r<?SP9'^''  irfd  development 
n-ng'-sms  v^'titch  're  Mihtary 
lj^':)ar*r>«»r5f'»  pror^^^e  to  initiate  with 
inaus'r)-  universities  or  in  their 
!abora*(5nes  The  agenda  for  this 
-  tr'"ns!  wUi  inc'iLide  programs  on 
Rddidtiun  Hardened  Devices- 
Microwave  Tub*"*  D;spi.-ns  ari  Lasers. 
The  review  vv'i'H  ;nc.ijae  ae*-  /-^  of 
cK-!SS.r:ed  :1k-'.--,-'  -;-    ^-.t^-.s  ■.l.'-oughout- 

Ir  ^ccordaiK-f'  w"  section  10(d)  of 
Fjt  I.  No.  92-4o^.  da  amended.  (5 
!•  '^  C  App  11 101  d)  (1988)).  it  has  been 
determined  that  this  Advisory  Group 
r'.eetirxg  concerns  matters  listed  in  5 
use.  5S2b{cJ{l)  (1988).  and  that 
accordingly,  this  meeting  will  be  dosed 
to  the  public. 

U.'ed   Apnll4.1992.  i 

L  .M.  ByoMm. 

AI'.ernoteOSD  Federal  Register.  Liaison 
Officer.  Deportrrteryt  of  Defense 
|FR  Doc.  92-^930  filed  4-16-92:  8:45  am^ 

aiLU»*G  COO€  M1<M)1-«II 


OOO  Advisory  Panel  on  StreamUnin^ 
and  Codifying  Acquisition  Laws 

AGENCv;  Defense  Systems  Management 


College. 

ACTIOM:  Notice  of  meeting. 


summary:  Open  to  the  public  on  May 
la  ;«:  starting  at  8:30  a.m.  at  the 
D    •  -if  Systems  Management  College 
1.-.  B-:.d*ngl«4  on  Fort  Bdvoir,  VA  The 
panel  will  hear  presentations  ard 
recommendations  by  the  task  f(  '■  >  "r 
its  review  of  the  lower  priority  id  .«. «     rid 


by  the  various  panel  workuig  groups  on 
the  statutes  tbey  have  reviewed  to  drte. 

For  further  information  contact  Ma  for 
lean  Kopala  at  (703)  35S-2665. 

Dated;  April  14. 1M2. 
Linda  M.  Bynum. 

A  Itemcte  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc  9Z-m32  R»ed  ♦-16-92;  8:45  am] 

BILUMG  COOC  3«10-01-«l 

[).;.'p-^<se>  I  i:,>g",''CS  Agency 

Privacy  Ac*  o'  '9  M   Amend  a  record 
sys'ern 

AGE sct:  Defense  Logistics  Agency,  DOU 
ACT  ott  Amend  a  record  system. 

SUMMARY:  The  Defense  Logistics 
Agency  proposes  to  amend  one  existing 
system  of  records  to  its  inventory  of 
systems  of  records  notices  subject  to  the 
Privacy  Act  of  1974  (5  U.SX:.  552a).  as 

DATts;  The  proposed  action  will  be 
effective  without  further  notice  on  May 
18, 1992.  unless  comments  are  received 
which  would  result  in  a  contrary 
df' —  ■'  rition. 

AOOSESSES:  Defense  Logistics  Agency. 
DLA-XAM,  Cameron  Station, 
Alexard-T   V'\  ?:''*r»4  i*ion 

FOB  FURTHER  mrORMATlOW  CONTACT 

Ms.  Susan  Salus  at  (202)  274-6234  or 

supPLEMENTApy  iNFOflMATioN;  The 
complete  inventory  of  Defense  LogistKs 
Agency  record  system  notices  subject  to 
the  Privacy  Act  of  1974.  as  amended, 
have  been  published  in  the  Federal 
Register  as  follows: 

50  PR  22897.  May  29, 1985  (DOD  Compilation. 
chan$!ei  follow) 

50  FR  5188a  Dec.  20. 1985 

51  FR  27443.  Jul.  31. 1988 

51  FR  30104.  Aug.  22, 1986 

52  FR  35304.  Sep.  18, 1987 

52  FR  37495,  Oct.  7,  T967 

53  FR  04442.  Feb.  1«.  1988 
53  FR  0»965.  Mar  28. 1988 
53  PR  21511.  \\M.  a  1988 
53FR2610O.  iul.  11. 1988 
53  FR  32091.  Aug.  23. 1988 
53  FR  39129.  Oct.  5.  1988 
53  FR  44937.  Nov  7.  1988 

53  FR  48708,  Dec.  Z  1988 

54  FR  11997.  Mar.  23. 1989 

55  VTK.  21918.  May  SO.  1990  (DLA  Address 
Directory) 

55  FR  32284,  Aug.  8.  1990 
55  FR  34050.  Aug.  21. 1990 
55  FR  427S5.  Oct  23. 1900 

55  FR  5317a  Dec.  27, 1990 

56  m  5606.  Feb.  13, 1991 
56  FR  8987.  Mar.  4, 1991 
56  FR  11207.  Mar.  IS.  1991 
56  FR  1963a  Apr.  Jtt  1981 
56  FR  35852.  lul.  29. 1991 


seF'RSCai'.  Oc!  ::-.  1991 

56  FR  55910,  Oci   jC  1991  » 

56  FR  5600rOc;   '^l   19<n 

56  FR  65745   n«T    W  'Vi^ 

The  specific  change  to  the  record 
system  being  amended  is  set  forth 
bekjw  This  notice  is  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974.  as  amended.  (5  U.S.C.  552a). 
which  requires  the  submission  of  an 
altered  system  report 

Dnled:  April34.1992. 
L.  M.  B>num, 

A  ilcrnoie  OSD  federal  Rfgisler  Liaison 
Officer  Department  of  Defense 

S32201   DMOC 

SYSTEM  NAME 

Vni)  |ob  Opportunity  Bank  Service 


fM,. 


4   1991.  56  FR  898' 


CHANCE: 
SYSTEM  NAME 

Delete  entry  and  replace  with 
"Defense  Outreach  Referral  System 
(DORS)  . 
ire  Doc.  92-8925  Filed  04-16-92;  8:45  am) 

BiLL'lxG  CODf   Mi(M)1-f 


DEPARTMENT  Of  EDUCATION 

(CFDA  No*-:  84.133A.  84.1338,  84  1330.  and 
84  133E! 

National  Histttute  on  Disabttity  and 
RehabiHtatlon  Research  Notice  Invrting 
Applications  for  New  Awartte  Under 
Certain  Programs  for  Fiscal  Year  1992 

Notice  to  .Applicants  This  notice  is  a 
complete  application  package.  The 
notice  contain*  information,  application 
forms,  and  instructions  needed  to  apply 
for  a  grant  under  these  competitions. 
The  final  pnonttes  for  the  proijrams 
included  in  th;s  consolidated  application 
package  are  published  in  this  issue  of 
the  Federal  Register  This  consolidated 
application  package  includes  the  c:losing 
dates.  estirr:rtfed  funding,  and 
application  forms  necessary  to  apply  for 
awards  under  any  of  these  programs. 
Potential  applicants  should  consult  the 
statement  of  the  final  priorities 
published  i.n  thistssue  to  ascertain  the 
substantive  requirements  for  their 
applications. 

The  estimated  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  mai<,e  awards  m  any  of 
these  categones,  or  to  any  specrfk: 
number  of  awards  or  funding  levels, 
unless  otherwise  sjjecified  in  statute. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EIKiARl  'M 
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CFR  parts  74.  75.  77,  80.  81,  82,  85.  and 
88:  and  the  following  program 
regulations; 

Research  and  Demonstration  Program 
(CFDA  No  84.133A)  34  CTR  parts  350 
and  351. 


Rehabilitation  Research  and  Training 

Centprs  fCFDA  No,  84  133B)  34  CFR 
parts  350  and  352- 

Knowledge  Dissemi-iation  ami 
Utilization  Program  jCTOA  Nn  m  133D) 
34  CFR  pHrts  3.50  and  3.S5. 


Rehabilitation  Enginpprfnj?  Centpr* 
Program  (CFDA  N:    '-4  ;  r->¥  ■■  14  '  TP 
parts  350  and  353. 


APPLICATION  NOTlCtS  fOR  PiSCAl  '"EAR  1  992  RESEARCH  AND  Df  MC)*-':  ^R« ''ON  PROGRAM  CFDA  NO.  84.133A 


.fxJifXj  Dntxify 


Parentir>g  witr>  a  disatxUty — — . 

Braitl«'  ite-a:*  _ ■ „ — - - — 

Re^a^'l^l^*'on  o'  visualtv  rr-ipairec;  oWer  cwsons  _ - 

Sapporieo  A'-cicvmenl  fof  peisons  xnt^  severe  ph>-sica'  :)isatuiiiie»^___.„ _ - 

irTCfOving  V-.i)  '•un.jiorial  u!ilit>  o'  roOotics  iriroogri  enrwmceo  sensory  faedback - 

Dernonstratio"  oi  comp'ere'^sive  'eriatuinauor  s«?fvi.  e«,  pr:«jrams  'Of  ifxSvKluais  wIt^  traumatic  bfam 

Vocational  etlucation  fo»  persCTW  ««It^  t/ajriatic  bram  -niu'v  

VocatiC'Tia'  eOLicatiO'^  moOets  tc  students  wnf.  senscrv  disabilities  

Pwpaf"^  young  oGfsors  wth  oeatrw&s  ic  TiaAp  optimal  ijse  of  mlerpfelef  sefvlCM 

Case  management  of  secondary  complications  and  disaDUities  resulting  ttom  diabetes 


Oeedline  fof 
Mnammaiol 
■p^licstioos 


June  1 
June  1 
Juna  1 
June  1 
June  1 
June  1 


1992. 
1992. 
1992. 
1992. 
1992. 
1992 


June  1,  1992. 
Jwie  1.  1992. 
June  1,  1992. 
June  1.  1992. 


EstimalAd 

No   Of 

awanjs 


I    EtAmated 


1(50.000 
T2S.O0O 

150.000 

150,000 
175.000 
295.000 

126,000 
125.000 
125,000 
125.000 


Protect 


38 
36 
30 
36 
36 
36 

3» 

aa 

36 
36 


Purpose 

Research  and  Demonstration  Proiects 
support  research  and  demonstrations  m 
single  project  areas  on  problems 
encountered  by  individuals  with 
disabilities  in  their  daily  activities. 
These  projects  may  conduct  research  on 
rehabilitation  techniques  and  services, 
including  analysis  of  medical,  industrial, 
vocational,  social,  psychiatric, 
psychological,  recreational,  economic, 
and  other  factors  to  improve  the 
rehabilitation  of  individuals  with 
disabilities. 

Selection  Criteria 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  imder  this  program: 

(a)  Potential  Impact  of  Outcomes: 
Importance  of  Program  (Weight  3.0).  The 
Secretary  reviews  each  application  to 
determine  to  what  degree 

(1)  The  proposed  activity  relates  to 
the  announced  priority: 

(2)  The  research  is  likely  to  produce 
new  and  useful  information  (research 
activities  only); 

(3)  The  need  and  target  population  are 
adequately  defined; 

(4)  The  outcomes  are  likely  to  benefit 
the  defined  target  population; 

(5)  The  training  needs  are  clearly 
defined  {training  activities  only); 

(6)  The  training  methods  and 
developed  subject  matter  are  likely  to 
meet  the  defined  need  (training 
activnties  only);  and 

(7)  TVie  need  for  information  exists 
{utihzation  activities  only). 

(b)  Potential  Impact  of  Outcomes- 
Dissem.ination/Utilization  (Weight  3  O- 


The  Secretary  reviews  each  application 
t.o  determine  to  what  degree — 

1  The  research  results  are  Ukely  to 
become  available  to  others  working  in 
the  field  (research  activities  only); 

(2)  The  means  to  disseminate  and 
promote  utilization  by  others  are 
defined; 

(3)  The  training  methods  and  content 
are  to  be  packaged  for  dissemination 
and  use  by  others  (training  activities 
only);  and 

(4)  The  utilizatiDH  anprtiai  h  is  likely 
to  address  the  defineij  reed  (atilization 
activities  only). 

(c)  Probability  of  Achieving  Proposed 
Outcomes:  Program /Project  Design 
(Weight  5.0).  The  Secretary  reviews 
each  application  to  determine  to  what 
degree — 

(1)  The  objectives  of  the  project(s)  are 
clearly  stated; 

(2)  The  hypothesis  is  sound  and  based 
on  evidence  (research  activities  only); 

(3)  The  project  design/methodology  is 
likely  to  achieve  the  objectives; 

(4)  The  measurement  methodology 
and  analysis  is  sound  (research  and 
development /demon.strafidn  activities 
only); 

(5)  The  conceptual  mode!  (if  used)  is 
sound  (development/demonstration 
activities  only); 

(6)  The  sample  populations  are  correct 
and  significant  (research  and 
devdopment/demonstration  activities 
only); 

(7)  The  huTidn  subjects  are 
sufficiently  prnterted  (research  and 
development  /demonstration  activities 
only); 


(8)  The  device(8]  or  model  systena  is  to 
be  developed  in  an  appropriate 
environment; 

(9)  The  training  content  is 
comprehensive  and  at  an  appropriate 
level  (training  activities  only); 

(10)  The  training  methods  are  likely  lo 
be  effective  (training  activitje*  only); 

(11)  The  new  materials  (if  developed) 
are  Hkely  to  be  of  high  qualify  and 
uniqueness  (training  activities  only); 

(12)  The  target  populations  are  linked 
to  the  project  (utilization  activities  only); 
and 

(13)  The  fomat  of  the  dissemination 
medium  is  the  best  lo  achieve  the 
desired  result  (utilization  activities 
only). 

(d)  Probability  of  Achieving  Proposed 
Outcomes:  Key  Personnel  (Weight  4i)). 
The  Secretary  reviews  each  applicatton 
to  determine  to  what  degree — 

(1)  The  principal  investigator  and 
other  key  staff  have  adequate  training 
and/or  experience  and  demonstrate 
appropriate  potential  to  conduct  the 
proposed  research,  demonstration, 
training,  development,  or  dissemination 
activity; 

(2)  The  principal  investigator  and 
other  key  staff  are  familiar  with 
pertinent  literature  and/or  methods; 

(3)  All  required  disciplines  are 
effectively  covered; 

(4)  Commitments  of  staff  time  are 
adequate  for  the  project;  and 

(5)  The  apphcant  is  likely,  as  part  of 
its  nondiscriminatory  employment 
practices,  to  encourage  applications  for 
employment  from  persons  who  are 
members  of  groups  that  traditionally 
have  been  tmderrepresented,  such 
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(i)  Members  of  racial  or  ethnic 
minority  groups: 
(ii)  Women: 

(iii)  Handicapped  persons;  and 
(iv)  The  elderly. 

(e)  Probability  of  Achieving  Proposed 
Outcomes:  Evaluation  Plan  (Weight  1.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  There  is  a  mechanism  to  evaluate 
plans,  progress  and  results; 

(2)  The  evaluation  methods  and 
objectives  are  likely  to  produce  data 
that  are  quantifiable;  and 

(3)  The  evaluation  results,  where 
relevant,  are  likely  to  be  assessed  in  a 
service  setting. 

(f)  Program/Project  Management: 
Plan  of  Operation  (Weight  2.0).  The 
Secretary  reviews  each  application  to 
determine  to  what  degree — 

(1)  There  is  an  effective  plan  of 
operation  that  insures  proper  and 
efficient  administration  of  the  project(s); 


(2)  The  applicant's  planned  use  of  its 
resources  and  personnel  is  likely  to 
achieve  each  objective: 

(3)  Collaboration  between  institutions, 
if  proposed,  is  likely  to  be  effective:  and 

(4)  There  is  a  clear  description  of  how 
the  applicant  will  include  eligible 
project  participants  who  have  been 
traditionally  underrepresented,  such 

as — 

(i)  Members  of  racial  or  ethnic 
minority  groups: 

(ii)  Women; 

(iii)  Handicapped  persons;  and 

(iv)  The  elderly. 

(g)  Program/Project  Management- 
Adequacy  of  Resources  (Weight  1.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  facilities  planned  for  use  are 
adequate: 

(2)  The  equipment  and  supplies 
planned  for  use  are  adequate;  and 


(3)  The  commitment  of  the  applicant 

to  provide  administrative  support  and 
adequate  facilities  is  evident. 

(h)  Program ''Proiect  Management: 
Budget  and  Cost  Effectiveness  (Weight 
10).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  The  budget  for  the  pro)ect(sj  is 
adequate  to  support  the  activities: 

(2)  The  costs  are  reasonable  in 
relation  to  the  objectives  of  the 
project(s):  and 

(3)  The  budget  for  subcontracts  ("if 
required)  is  detailed  and  appropriate. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
public  and  private  nonprofit  and  for- 
profit  agencies  and  organizations, 
including  institutions  of  higher 
education  and  Indian  tribes  and  tribal 
organizations. 

Program  Authority:  29  U.S.C.  761a  and  762. 
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Funding  pnofity 


Rural  rehabihtadon  sefv»ce  cJelivefy   

Co«timunity-based  positive  appf oaches  to  the  management  of  excess  tjehaviors . 
Substance  atxise  and  disatsUity _ _ ~~ 


■  Deadhne  tof 
transmittal  of 
applications 


June  16.  1992 
June  16.  1992 
June  16,  1992 


Estrmated 

a*a'3s 


Estimated 

size  o< 

awards  ipef 

year) 


Project 

period 

(rnonths) 


$500,000 
500.000 
500.000 


60 

60 
60 


Purpose: 

Rehabilitation  Research  and  Training 
Centers  conduct  coordinated  and 
advanced  programs  of  rehabilitation 
research,  provide  training — including 
undergraduate,  graduate,  and  in-service 
training — to  research  and  other 
rehabilitation  personnel,  and  assist 
individuals  to  more  effectively  provide 
rehabilitation  services.  Each  RTC  must 
collaborate  with  institutions  of  higher 
education 

Selection  Cntena: 

Tne  S>;  'tdr>  uses  the  following 
selection  criteria  to  evaluate 
applications  under  this  program. 

(a)  Relevance  and  importance  of  the 
research  program 

(20  points).  The  Secretary  reviews 
each  application  to  determine  to  what 
degree — 

(1)  The  proposed  activities  are 
responsive  to  a  priority  established  by 
the  Secretary  and  address  a  significant 
need  of  a  disabled  target  population  and 
rehabilitation  service  providers: 

(2)  The  overall  research  program  of 
the  Center  includes  appropriate 
interdisciplinary  and  collaborative 


research  activities,  is  likely  to  lead  to 
new  and  useful  knowledge  in  the 
priority  area,  and  is  likely  to  become  a 
nationally  recognized  source  of 
scientific  knowledge;  and 

(3)  The  applicant  demonstrates  that 
all  component  activities  of  the  Center 
are  related  to  the  overall  objective  of  the 
Center,  and  will  build  upon  and 
complement  each  other  to  enhance  the 
likelihood  of  solving  significant 
rehabilitation  problems. 

(b)  Quality  of  the  research  design 

(35  points).  The  Secretary  reviews 
each  application  to  determine  to  what 
degree — 

(1)  The  applicant  proposes  a 
comprehensive  research  program  fur  the 
entire  project  period,  including  at  least 
three  interrelated  research  projects; 

(2)  The  research  design  and 
methodology  of  each  proposed  activity 
are  meritorious  in  that — 

(i)  The  literature  review  is  appropriate 
and  indicates  familiarity  with  ctirrent 
research  in  the  field: 

(ii)  The  research  hypotheses  are 
important  and  scientifically  relevant; 

(iii)  The  sample  populations  are 
appropriate  and  significant; 


(iv)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective: 

(v)  The  data  analysis  methods  are 
appropriate:  and 

(vi)  The  applicant  assures  thai  human 
subjects,  animals,  and  thf  environment 
are  adequately  protected:  and 

(3)  The  application  discusses  the 
anticipated  research  results  and 
demonstrates  how  those  results  would 
satisfy  future  reseach,  including 
generation  of  new  hypotheses  where 
applicable. 

(c)  Quality  of  the  training  and 
dissemination  program 

(25  points).  The  Secretary  reviews 
each  application  to  determine  the  degree 
to  which — 

(1)  The  proposed  plan  for  training  and 
dissem. nation  provides  evidence  that 
research  results  will  be  effectively 
disseminated  and  utilized  based  on  the 
identification  of  appropriate  and 
accessible  target  groups:  the  proposed 
training  material  and  methods  are 
appropriate:  the  proposed  activities  are 
relevant  to  the  regional  and  national 
needs  of  the  rehabilitation  field:  and  the 
training  materials  and  dissemination 
packages  v.ill  be  developed  m  alternate 
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media  that  are  usable  by  peopie  with 
various  types  of  disabilities. 

(2)  The  proposed  plan  for  training  and 
dissemination  provides  for — 

fi)  Advanced  training  m  rphai)ili!iilion 
research; 

(ii)  Training  rehabihtation  se;  vice 
personnel  and  other  appropriate 
individuals  to  improve  practitioner  skills 
based  on  new  knowledge  derivp<:i  from 
rpsearch; 

(in)  Training  packages  that  rri.ike 
research  results  available  to  service 
providers,  researchers,  educators, 
disabled  individuals,  parents  and 
others: 

(;v]  Technical  assistance  or 
consultation  that  is  responsive  to  the 
concerns  of  service  providers  and 
consumers;  and 

(v)  Dissemination  of  research  findings 
through  puDlication  in  professional 
journals,  textbooks,  and  consumer  and 
other  publications,  and  through  other 
appropriate  media  such  as  audiovisual 
materials,  and  telecommunications. 

(cf)  Quality  of  the  or^cmzot.an  ard 
managen-:ent 

[20  points).  The  Secretar>  rp\  lews 
each  application  to  detprmine  the  degree 
to  which — 


(1  j  The  staffing  plan  for  th«  Center 
provides  evidence  that  the  prefect 
director,  research  director,  training 
director,  principal  investigators  antj 
ether  personnel  have  appropriate 
training  and  expenence  m  disciplines 
required  to  conduct  the  p)ropo»«d 
activities;  the  commitment  of  staff  'ime 
iS  adequate  to  conduct  all  pmposeti 
activities:  and  the  Center,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  ttiat  its  pfrftcnncl 
are  selected  for  employment  without 
regard  to  race,  color,  national  crij^m, 
gender,  age.  or  handicapping  conditions 

(2)  The  budgets  for  the  Center  and  for 
each  component  protect  ar^  reasonatilp 
adequate,  and  cost  effertive  for  thf 
proposed  activities: 

(3)  The  facilities.  equipm.ent.  i-.ud  other 
resources  are  adequate  and  are 
appropriately  accessible  to  persons  with 
disabilities; 

(4)  The  plan  of  t.perationp  ;s  adequate 
to  accomplish  the  Onter's  otiiec  t-ves 
and  to  ensure  proper  and  effin«»nt 
management  of  the  Center: 

(5)  The  proposed  relationships  with 
Federal.  State,  and  local  rehabilitation 
service  providers  »nd  consumer 
ctrganizalions  are  likely  to  ensure  that 
thp  Center  program  is  relevant  and 


applicable  to  the  needs  of  consumers 

and  tervice  pnn  in^rs; 

'fi'l  The  pas!  perforrrirtn*  >■  anii 

■A  ■cfimplishmmis  <><  thr  fpp'ii  j^r' 

nilicate  ,in  abilit\   in  ,■■  firny'-ii-'p 

sucfps'ifijilv'  thf  r;^'"T'"**'''i,l  scope  of 

work 

,1    ,.?!(  '  demonstrates 
I  ommilment  and  support  by 
;*ufion  and  opportunities  for 
.  r>  activities  and 
::  vv  ith  other  institutions; 


(7)  'V^.C   .4? 

appn    r  I'f 

the  hcs' •:' 

interdisci;  1 

collaboratio 

and 

(8)  The  plan  for  evaluation  of  the 
Center  provides  for  an  annual 
assessment  of  the  outcomes  of  the 
research,  the  iapatt  of  ;h  e  '  ^^i  i  r : ns  ^  r  .1 
dissemination  »ctivit  US  )ri  m    .  ~vi  : 
populatior:s  Hrid  t"ie  extent  to  wtuch  the 
overall  oL/)t;>.i..eb  iiove  been 
accompfished. 

Eligible  Applicants;  Institutions  of 
higher  ediicsfion  and  pubKc  or  private 
agencies  ar  i  >  neanizations.  including 
Indian  tnbes  and  tribal  organizations, 
are  eligible  to  apiply  for  awards  under 
this  program. 

Prttsiam  \ulhnrtf\    .^^  U.S.C.  78i 


Application  Notices  for  Fiscal  Year  1992  Knowledge  Dissemination  and  UiiniAT.Of*  Projects  Of  DA  No.  84.t33D 


FurKti^g  pncsr^v 


Deadline  (of  trans.Tiitt*  o*  app"catiof^5 


^eqiO'-.ai    ir'orr^ia:ior.    Excna-xjes— Regions  i  Jir*  1.  1992.. 
IV,  Vll,  VIII  »od  X.  \ 


Esflmated  No  of 


(pery««f) 


O^^  p*»^ 


Regwos  fV.  Vfl,  vm.  »" 


'.■■'"^.OOO 


p6hotf 
(nxmris) 


Purpose 

The  Knowledge  Dissemination  and 
Utilization  Program  is  designed  to 
support  activities  that  will  ensure  that 
rehabilitation  knowledge  generated  from 
projects  and  centers  funded  by  the 
Institute  and  other  sources  is  fully 
utilized  to  improve  the  lives  of 
individuals  with  disabilities 
Organizations  applying  under  the 
priority  for  Regional  Information 
Exchange  programs  must  submit  copies 


of  their  appIicaficTs  tj?  f,-(h  State 
Vocational  Rphaf';'i':i*,  i-;  .Agency  and 
Rehabilitation  Agenr>  :  >r  ",p  Blind 
within  the  Region  for  Khu.h  they  are 
applying 

Selection  Chtaria 

To  evaluate  applicatiuMs  .jiuier  this 
program,  the  Secrc'a'A  >jsv%  ir.i  s«im€ 
selection  criteria  as  tJicse  puti...-.,;  ed 
above  under  the  Research  and 

npTionstration  Program.  84  irU.-X. 


Eligible  AppTicants:  Parties  p!.>,  Lif  to 
apply  for  grants  under  this  proji:  an,  .>« 
public  and  private  noin:  if.;  and  for- 
profit  agencies  and  orK«-:ii-«'  'or.s. 
including  institutions  >f  r.;g!ui 
education  and  Indian  tnbes  and  tribal 
organizaticHis  Applirfltiorr*  wi?l  be 
accepted  for  1  i»*iirtn-nfi('  (,f  l-.i.jf  ation 
Regions  IV.  Vli  VUl,  .?nci  X. 

Program  Authority:  29  U.S.C.  7ei(a).  762(a). 
and  762(b)(5). 


Application  Notices  for  Fiscal  Year  t992  Behabilitatkx  t  wiiNf  er'^^g  Centers  CFDA  Mi  m  i  3.^F 


FurKJ»n<3  tXTOrltv 

Deadline  f(>  t'ansmittai  0*  acptpcations                           ^n   ■:■'          ^a-'C 

PWJed 
pwtod 

Re'iaba.'tatio"  Tactwoiogv  Serwces  m  vocational  fi«ftaC«iit»- 

Jurw  t6   1992                                                                — . 

t 

SSOQUOOO 

m 
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Purpose 

Rehabilitation  Engmeenng  Centers 
[REC]  conduct  coordina'ed  programs  of 
advanced  research  of  an  engineering  or 
technological  nature,  in  order  to  develop 
and  test  new  engineering  solutions  to 
problems  of  disability,  to  develop 
s>  stems  for  the  exchange  of  technical 
and  engineenng  information  and  to 
LTiprove  the  distribution  of  technological 
devices  and  equipment  to  individuals 
with  disabilities.  Each  REC  must  be 
located  m  a  clinical  rehabilitation 
setting  and  is  encouraged  to  collaborate 
With  institutions  of  higher  education. 

Selection  Cnteria 

The  Secretary  uses  the  following 
selection  cntena  to  evaluate 
applications  under  this  program. 

(a)  Relevance  and  importance  of  the 
research  program 

(25  points).  The  Secretary  reviews 
each  application  to  determine  to  what 
desr^e — 

[IJ  The  proposed  activities  are 
responsive  to  a  priority  established  by 
the  Secretary  and  address  a  significant 
need  of  a  disabled  target  population  and 
rehabilitation  service  providers; 

(2)  The  overall  research  program  of 
the  Center  includes  appropriate 
interdisciplinary  and  collaborative 
research  activities,  is  likely  to  lead  to 
new  and  useful  knowledge  in  the 
priority  area  and  to  the  development  of 
new  technology  or  new  applications  of 
existing  technology,  and  is  likely  to 
become  a  nationally  recognized  source 
of  infomation  on  technology  in  the 
priority  area:  and 

(3)  The  applicant  demonstrates  that 
all  component  activities  of  the  Center 
are  related  to  the  overall  objectives  of 
the  Center,  and  will  build  upon  and 
complement  each  other  to  enhance  the 
likelihood  of  finding  solutions  to 
Significant  rehabilitation  problems. 

(bj  Quality  of  the  research  design 

f2S  points).  The  Secretary  reviews 
each  application  to  determine  to  what 

degree— 

(11  The  applicant  proposes  a 
corp.prehensive  program  of  research  for 
the  total  project  period,  including  at 
least  three  interrelated  research 
proiects. 

12]  Tne  research  design  and 
r.e*riodo;osy  of  each  proposed  activity 
are  mentor.ous  in  that — 

(i)  The  literature  review  is  appropriate 
and  indicates  familiarity  with  the  state- 
of-the-art  and  current  research  in 
rehabilitation  technology: 

(i)  The  research  hypotheses  are 
important  and  scientifically  relevant; 


(iii)  The  sample  populations  are 
appropriate  and  significant; 

(iv)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective: 

(v)  The  data  analysis  methods  are 
appropriate:  and 

(vi)  The  applicant  assures  that  human 
subjects,  animals,  and  the  environment 
are  adequately  protected: 

(3)  The  plan  for  development,  clinical 
testing,  and  evaluation  of  new  devices 
and  technology  is  likely  to  yield 
significant  products:  and 

(4)  The  application  discusses  the 
anticipated  research  results  and 
demonstrates  how  those  results  would 
satisfy  the  original  hypotheses  and 
could  be  used  for  planning  additional 
research,  including  the  generation  of 
new  hypotheses  where  applicable. 

(c)  Quality  of  the  dissemination  and 
utilization  program 

(25  points).  The  Secretary  reviews 
each  application  to  determine  the  degree 
to  which — 

(1)  The  proposed  plan  for 
dissemination  provides  evidence  that 
research  results  will  be  effectively 
disseminated  and  utilized  based  on  the 
identification  of  appropriate  and 
accessible  target  groups:  the  proposed 
activities  are  relevant  to  the  regional 
and  national  needs  of  the  rehabilitation 
field;  and  dissemination  packages  will 
be  prepared  in  a  form  usable  by 
individuals  with  all  types  of  disabilities; 

(2)  The  proposed  plan  for 
dissemination  and  utilization  of  the 
research  and  development  provides 
for— 

(i)  Orientation  programs  for 
rehabilitation  service  personnel  to 
improve  the  application  of  rehabilitation 
technology; 

(ii)  Programs  which  specifically 
demonstrate  means  for  utilizing 
rehabilitation  technology: 

(iii)  Technical  assistance  and 
consultation  that  are  responsive  to 
concerns  of  service  providers  and 
consumers:  and 

(iv)  Dissemination  of  research 
findings  through  publication  in 
professionals  journals,  textbooks,  and 
consumer  and  other  publications,  and 
through  other  appropriate  media  such  as 
audiovisual  materials  and 
telecommunications,  in  an  effort  to 
make  research  results  accessible  to 
manufacturers,  rehabilitation  service 
providers,  and  researchers,  educators, 
disabled  individuals  and  their  families 
and  others;  and 

(3)  There  is  an  appropriate  plan  to 
ensure  the  distribution  and  utilization  of 
new  devices  and  technology. 


[dj  Quality  of  the  organization  and 
management 

(25  points).  The  Secretary'  reviews 
each  application  to  determine  the  degree 
to  which — 

(1)  The  staffing  plan  for  the  Center 
provides  evidence  that  the  principal 
investigator  and  other  personnel  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  the 
proposed  activities;  the  commitment  of 
time  for  all  staff  is  adequate  to  conduct 
all  proposed  activities;  and  the  Center, 
as  part  of  its  nondiscriminatory 
employment  practices,  will  ensure  that 
its  personnel  are  selected  for 
employment  without  regard  to  race. 
color,  national  origin,  gender,  age,  or 
handicapping  condition. 

(2)  The  budgets  for  the  Center  and 
each  of  the  proposed  activities  are 
reasonable,  adequate,  and  cost-effective 
for  the  proposed  activities; 

(3)  The  facilities,  equipment,  and  other 
resources  are  adequate  and  are 
appropriately  accessible  to  persons  with 
disabilities; 

(4)  The  plan  of  operations  is  adequate 
to  accomplish  the  Center's  objectives 
and  to  ensure  proper  and  efficient 
management  of  the  Center 

(5)  The  proposed  relationships  with 
Federal.  State,  and  local  rehabilitation 
service  providers  and  consumer 
organizations  are  likely  to  ensure  that 
the  Center  program  is  relevant  and 
applicable  to  the  needs  of  consumers 
and  service  providers; 

(6)  The  past  performance  and 
accomplishments  of  the  applicant 
indicate  an  ability  to  complete 
successfully  the  proposed  scope  of 
work; 

[7]  The  application  demonstrates 
appropriate  commitment  and  support  by 
the  host  institution  and  opportunities  for 
interdisciplinary  activities  and 
collaboration  with  other  institutions; 
and 

(8)  The  plan  for  evaluation  of  the 
Center  will  assess  annually  the 
outcom.es  of  the  discrete  and 
interrelated  research  projects,  the 
i.-Tipact  of  the  training  and  dissemination 
activities  on  the  target  populations,  and 
the  extent  to  which  the  overall 
objectives  have  been  accomplished. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
public  and  private  nonprofit  and  for- 
profit  agencies  and  organizations. 
including  institutions  of  higher 
education  and  Indian  tribes  and  tribal 
organizations. 

Program  .\uthority;  29  U.S.C.  760,  762(b)(2). 
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Instructions  for  Transmittal  of 
.Applications 

(a)  If  an  applicant  wants  to  apply  for  a 
grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to;  U.S.  Department  of  Education, 
Application  Control  Center.  Attention: 
(CFDA  «  [Applicant  must  insert  number 
and  letter]).  Washington.  DC  20202-4725. 
or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4.30  p  m. 
(Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  St  [Applicant  must  insert  number 
and  letterj),  room  «3633,  Regional  Office 
Building  «3.  7th  and  D  Streets,  SW., 
Washington,  DC  20202. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  maiimg: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark, 

(2)  A  legibly  m.ail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing; 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  US.  Postal  Service. 

Notes:  (1)  The  US.  Postal  Service  does  not 

uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the  application 
a  stamped  self-addressed  postcard  containing 
the  CFDA  number  and  title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department— in  Item  10  of  the  .Application  for 
Federal  Assistance  (Standard  Form  4241  the 
CFDA  number— and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

Part  I;  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev  4- 
88))  and  instructions. 

Part  II:  Budget  Form— Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  III:  Application  Narrative. 


Additional  Materials 

Estimated  Public  Reporting  Burden. 

.'\ssurance8 — Non-Construction 
FYograms  (Standard  Form  424B) 
Certification  Regarding  Lobbyinj; 
Debarment.  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014)  and 
instructions. 

(.Note:  ED  Form  ED  SO-aiH  is  :ni.---ided  for 
the  use  of  primary  participants  and  should 
not  be  transmitted  to  the  Department.) 

Disclosure  of  Lobb>ing  Activities 
(Standard  Form  LLI.  (if  applicable))  and 
instructions:  and  Disclosure  of  Lobbymg 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A  ) 

.Aji  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

For  Further  In^ormanon  ContC'-U  The 
National  Institute  on  Disability  and 
Rehabilitation  Research.  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202. 
Telephone:  (202)  732-1141.  deaf  and 
heanng-impaired  persons  may  call  (202) 
732-5373  for  TDD  services. 

Authority:  29  U.S.C.  760-762. 

Dated   April  10.  1992. 
Robert  R.  Daviia, 

Assistant  Secretary.  Off  ice  of  Special 
Education  and  Rehabilitative  Services. 

Appendix 

Application  Forms  and  Instructions 

Applicants  are  ad\  sed  to  reproduce  and 
complete  the  application  forms  in  this 
Section.  Applicants  are  required  to  submit  an 
original  and  two  copies  of  each  application 
as  provided  in  this  Section. 

Frequent  Questions 

1  Can  I  get  an  extension  of  the  due  date? 
Nol  On  rare  occasions  the  Department  of 

Education  may  extend  a  closing  date  for  all 
applicants  If  that  occurs,  8  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 

I'xceptions  to  the  due  date  made  for 

individual  applicants 

2.  What  should  be  included  in  the 
application? 

The  application  should  include  a  project 
narrative,  vitae  of  key  personnel,  end  a 
budget,  as  well  as  the  Assurances  fLirrr.fe 
included  in  this  package  Vitae  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specifically 
pertinent  to  th.s  proposed  project.  The 


budgets  for  both  the  first  year  and 
subsequent  project  years  should  be  included. 

If  collaboration  with  another  organization 
is  involved  in  the  proposed  activity,  the 
application  should  include  assurances  of 
participation  by  the  other  parties.  Including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to  include  general 
letters  of  support  or  endorsement  in  the 
application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widely  known  in  the  field,  it  would  be 
helpful  to  include  the  instrument  in  the 
application. 

Many  applicatiorM  contain  voluminous 
appendices  that  are  not  helpful  and  in  many 
cases  cannot  even  be  mailed  to  the 
reviewers.  It  is  generally  not  helpful  to 
include  such  things  as  brochures,  general 
capability  statements  of  collaborating 
organizations,  maps,  copies  of  publications, 
or  descriptions  of  other  projects  completed 
by  the  applicant 

3.  What  format  should  be  used  for  the 
application? 

NIDRR  generally  advises  applicants  that 
they  may  tirganize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  May  I  submit  applications  to  more  than 
one  program? 

Competition  in  NIDRR  or  more  than  one 
application  to  a  program? 

Yes.  You  may  submit  applications  to  any 
program  for  which  they  are  responsive  to  the 
program  requirements.  You  may  submit  the 
same  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also  submit 
more  than  one  application  in  any  given 
competition. 

5.  What  is  the  allowable  indirect  cost  rate? 
The  limits  on  indirect  costs  vary  according 

to  the  program  and  the  type  of  application. 

The  statutory  limit  for  indirect  charges  in 
the  Rehabilitation  Research  and  Training 
Centers  program  is  15  percent  of  total  project 
costs. 

Applicants  in  the  R&D,  DiU.  and  REC 
programs  must  limit  indirect  charges  to  the 
organization's  approved  rate. 

6.  Can  profitmaking  businesses  apply  for 
grants? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  or  profit  on  the 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project. 

7.  Can  individuals  apply  for  grants? 

No.  Only  organizations  are  eligible  to  apply 
for  grants  under  NIDRR  programs. 

8.  Is  there  a  cost-sharing  or  matching 
requirement? 

Cost-sharing  is  required  in  the  Research 
and  Demonstration  Projects  program,  with 
certain  exceptions  noted  in  the  law;  and  the 
Knowledge  Dissemination  and  Utilization 
program.  For  the  Rehabilitation  Engineering 
Centers,  the  Secretary  has  the  option  to 
require  matching.  It  is  generally  the  practice 
of  the  agency  to  require  cost-sharing  under 
this  program. 

There  is  no  set  rale  for  cost-sharing.  The 
cost-sharing  is  negotiated  at  the  time  an 


13724 


Federal  Re^isU'r   :'  Vol.  57.  No.  75  /  I  ' 


Apr! 


1992  /   Notices 


award  IS  made  and  is  not  pari  of  the 
evaluation  of  the  application. 

9.  Can  NIDRR  staff  advise  me  whether  my 
project  IS  of  interest  to  NIDRR  or  likely  to  be 
fund'^'j' 

No  Nil,  ^.-  s-aff  can  advise  you  of  the 
requirements  of  the  program  in  which  you 
pTjpose  to  submit  your  application.  However, 
staff  cannot  advise  you  of  whether  your 
subject  area  or  proposed  approach  is  likely  to 
receive  approval. 

10.  Kow  do  I  assure  that  my  application 
wii!  be  referred  to  the  most  appropriate  panel 
for  review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  !i-d  (  r DA  number, 
including  alphait*'-  ^i     cxls.  on  the  Standard 
Form  424.  and  including  the  title  of  (be 
:>riority  to  which  they  are  responding. 


11.  How  soon  after  submitting  my 
application  can  I  find  out  if  it  will  be  funded? 

The  time  from  closing  date  to  grant  award 
date  varies  from  program  to  program. 
Generally  speaking.  NMDRR  endeavors  to 
have  awards  made  within  five  to  six  months 
of  the  closing  date.  Unsuccessful  applicants 
generally  will  be  notiHed  within  that  time 
frame  as  well  For  the  purpose  of  estimating  a 
project  start  dat&  the  a^^licant  should 
estimate  approximately  six  months  from  the 
closing  date,  but  no  later  than  the  following 
September  30. 

12.  Can  I  call  NIDRR  to  find  out  if  my 
application  is  being  funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  apiplicants  by 
letter.  The  results  of  the  peer  review  cannot 
be  released  except  through  this  formal 
notification. 


13.  If  my  applicaf^on  !S  siif  cpssful.  can  I 
assume  I  will  ge!  ihf  rpr,u"s!i'd  budget 
amount  in  subsequent  years? 

No.  Those  budget  projections  are  necessary 
and  helpful  for  planning  purposes.  However, 
a  complete  budget  and  budget  justification 
must  be  submitted  for  each  year  of  the 
project  and  there  will  be  negotiations  on  the 
budget  each  year. 

14.  Will  all  approved  applications  be 
funded? 

No.  It  often  happens  that  the  peer  review 
paf>els  approve  for  funding  mof  appHrations 
than  NIDRR  can  fund  wsthtn  nvrti'ah'p 
resourrf<(   A:;p!if  .nnN  v,ha  rt-p  dppnnfd  but 
not  funded  ri'p  p-M-o'i'^gt'd  to  consider 
submitting  sirr  :»r  Hpplr  rit»on!i  in  foture 
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10 


II 


5*-.  -etpia^atory 

Date  app'xation  »ub~.:tle<J  Ic  Fe-de'a'  a?f  ^rv  *nr 
State  J  «ppi;caD.e-  &  appl.cant »  cl-  trc,  :  -.-i:t>cr 
(tf  appUcabiei 

Slate  as«  on, y   ifapp'icabie 

If  Lhis  appticatior  i»  tc  cortinue  c  "e^.t^  tn 
ei.i'-ag  award,  enter  present  Fece^a  ident.j,er 
r.uT.ber   If  for  a  n«*  project,  lea^*  t;,*nit_ 


Legal   name  o' 
(>rga,r,  ::atior,  .4 
ass.stan-ce  act. 


.  -  a  '• 


c  c 


■■^',de-  -.ane  me 
.e  '  e  anc  ffi  i  :,>f  the 
a?p''.car,t,  arJ  r^tre  anc  i€.r::r"  ne  •igt"tM>'  of  the 
person  l&  cc'act   c    r-,atters   rt.ote^    to   this 

a  p  tD  ^c  3 1 1 L-  r 

Ente-  E'rp-o-e'  Ice-t J'cat,,-"   '^  .mberCElN)  as 
assigr-.ed  by  tn*  Irif-a    Reve-^e  Servic*, 

Enter    t^*   aporor'  ate     e'te-    in    the   space 

provided 

ChecK  app'op-Late  >  i  a-  ;  enter  appropriate 
letter  i'  ir,  tre  space  '>   p''-'-  ded 

—  "New"  rr.ea-'s  a  re*  as^.star.ce  award 

—  "Continuat-c-r"  T.ea~s  a,-,  ext-en-^^r-n  for  an 
addiuor.ai  far.d.-.g'bLjdget  pe'.c-d  ''..r  a  project 

with  apro^ecte^  cc,~p'et,^':  da'.e 

—  "Rev'.sion'  rr.ears  a' .  cha-'.i^e  :r  ::.e  tt-eral 
Government »  fi'.ar.c.a.  oo ,  .gat. on  or 
contingent  '.ar-;!/-)  froT.  an  et..i'inj 

ofc'ligat.,3r 

Narr.e  of  Federa,  agerc .  frc~'-w»-  ^"  assistance  is 
b«.ng  requested  *itn  th.»  spp^cstion. 

Ut«  the  Catalog  of  Fe<ieral  [>:''-,e'?tic  K-^ 
nurr.b*:  and  Lilie  of  itit  p-og'tm  una* 
asjutance  ii  reque»ied 

Enter  a  brief  descnpt-ve  tit.e  .i*'  '.he  p- 
iTiore  than  one  progratr.  ;»  srv:,,,«",    yv 
appen<l  an  erplan-at^on  on  a  aepii-ate  > 
appropriate  (eg  ,  conslrucuor  or  'eai  p-::>j>*rc 
projecUi.  attach  a  map  showing  p--;,f^t    :x»t, 
For  preappiications.  uae  a   aepa^atf   »-•?'.   ' 
p-cvide  a  lurr.rrary  descr.pt, o-  c'tr  s  project. 


,  ,Unce 
■    *  r,  .ch 

-  <> "    if 
he^l     If 


t,  f,'  eet  for  preappUcaUons  and  applications  subnr.itled 
t:}  (,t:4ii')  applicant  c^rtifvcation  that  States  which  have 

,   F*e.  ..t  ve'>rder  !  2372  and  have  selected  the  program 
rr  '  to  review  me  ap^iicant'i  lubn-.ission 

tterri  Entrv 

12      List  on;y  Uie  targest  politicai  erl.ties  affected 

0  g    State  countiea,  cities  1 

13.     Self  »rp',anat^:!ry 

14  1. 151  t-*  f  applicants  Conjfressional  District  and 
«-v  Dvnct  s:  affected  by  the  program  or  project 

15  .ikmount  requested  or  to  be  contributed  during 
ihe  frit  fundingbudget  p«riod  by  each 
c  "'r.bator  Value  of  in-kind  contributions 
sMijld  be  included  on  appropriate  lines  as 
appiicatle  If  th.e  action  will  result  m  a  doHar 
fna.-ige  to  an  existing  award,  irniicale  onh  the 
9  ^  ^- :  of  the  change  For  decrcasM.  enclose  the 
iTii:,',^nt4  iP  parentheses  If  both  basic  and 
(«.,:  p  pTiental  amounts  are  included,  iho* 
r 'paKdcwn  on  an  attached  sheet  For  multiple 
[./r  ygra.T-,  funding  use  totals  and  she*  breakdown 
!,.^  'g  iarr.e  categories  as  item  15 

16  Applicants  sncuid  con-.act  the  Sute  Single  Point 
of  Conurt  fSPOC;  for  Federal  EKecutive  Order 
123''2  to  determine  whether  the  application  is 
subject  tc  the  State  intergovernmental  revie* 
process 

17  TV.'.s  question  applies  to  the  applicant  organi 
la;.;--:     not    the    p*rson    who    lijns    as    the 
a  /.",o',ied  representative    Categories  of  debt 

.-.Njde  delinquent  audit  disallowances,  loans 

i, -id  u.»es 

18  To  t*  Sigr^ed  by  the  authorized  representative  of 
tre  applicant  A  copy  of  the  governing  body's 
« .ii.'-.oriiation  for  you  to  sign  lhi»  apf>iication  as 
afTiciai  rtpresenUtive  must  be  on  Hie  in  the 
tpp  leant «  ofHce  (Certain  Fe<ieral  agencies  may 
require  that  this  aulhoriration  be  submitted  as 
;kart  of  trie  application  ) 
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INSTRUCTIONS  FOR  THE  SF-424A 


General  Instructions 

This  forra  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs  In  pre 
paring  the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  bt  separately 
shown  for  different  functions  or  activities  within  the 
program  For  some  programs,  grantor  agencies  may 
re<juire  budgets  to  be  separately  shown  by  function  or 
activity  For  other  programs,  grantor  agencies  may 
re<)uire  a  breakdown  by  function  or  activity  Sections 
A,B,C.  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments  In  the  latter  case, 
Sections  A,B.  C.  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods  All  applications  should 
conuin  a  break(k>wn  by  the  object  ciess  categories 
shown  in  Lines  a-k  of  Section  B 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (bi 

For  applications  pertaining  to  a  sir^gU  Federal  grant 

program  (Federal   Domestic  Assistance   Catalog 

number)  and  not  rtquiring  a  functional  or  activity 

breakdown,  enter  on  Line  1  under  Column  (a)  the 

catalog  program  title  and  the  catalog  nutrber  in 

Column  (b) 

For  applications  peruining  to  a  Bin^it  program 
requmng  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num 
ber  in  Column  (b)  For  applications  perUining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  acUviiy,  enter  the  catalog 
program  title  on  each  line  m  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b) 

For  applications  pertaining  to  multiple  progrgms 
where  one  or  more  programs  rtquirt  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown  Addtional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required 
However,  when  more  than  one  sheet  is  used  the  first 
page  should  provide  the  summary  totals  b>  programs 

Lines  1-4.  Columns  (c)  through  (g.) 

For  new  apphcationt .  leave  Columns  ('1  ard  (d'  blank 
For  each  line  entry  m  Columns  (a!  and  ibi.  enter  sn 
Columns  (e).  (0.  and  (g)  the  appropriate  amounts  of 
funds  needed   to  support  the   project   for   the   first 
finding  penod  (usoally  a  yearl 


Lines  1-4,  Columns  (ct  through  ig.i  s  contmuedi 

For  ccUinuing  grarU  program  appiicatioit,  subntul 
these  forms  before  the  end  of  each  furiding  penod  as 
required  by  the  grarlw  agerxiy  Enier  ir.  C-olumru  (rl 
and  (d)  the  estimated  amounts  of  fundi  which  wi.^ 
remain  unobligated  al  the  ertd  of  the  grant  funding 
period  only  if  the  Federal  grantor  agertcy  inatructior.* 
provide  for  this  Otherwise  letv*  these  tcluEiin 
blank  Enter  in  columns  le)  and  if  the  amounts  of 
funds  needed  for  the  upcoming  period  The  amour  ts) 
in  Column  (gl  should  b*  the  sum  of  tmounn  m 
Columns  (e)  and  iC\ 

For  %uppltrr^rUal  granti  and  cKanget  to  »ii»lin| 
grants,  do  not  use  Columns  'c  tnd  (d'  Erirr  ,r. 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Coiumn  (f  the  amoiini  of 
the  increase  or  decrease  of  non  Federal  funds  Ir, 
Column  (g)  enter  the  new  ix>u:  budgete<J  imourt 
(Federal  and  non  Federal:  ••-, .th  includes  the  tciial 
previous  authonied  budgeteC  amoanLs  plus  or  m,.nus, 
as  appropriate,  the  amounts  shown  m  Col  jmr,!  •n  snrf 
id  The  amountfsi  ir,  Colu.T-.r  (g'  shDL'd  not  et;u«l  th.r 
sum  ofamour.ts  in  Cc!umr\f   t  ■  a;\d  'S. 

Lina  5 —  Sho*  the  tii-tsls  for  a     ri,  i„:'-, :■  s  ■.^s4-c 

Section  B  Budget  Categories 

In  the  column  headings  i  1'  ihro,.j;':-  4  ,  r^:/"  '.hf  t.'.  f«. 
of  the  same  prograrriS,  furxLoris,  ii,r>d  acUv.iiei  shown 
en  LiT»es  1-4.  ColuTin  («;,  Sectiu^.  *,  When  •ddjt.-or.al 
sheets  are  prepared  for  Section  A,  provide  i,rr-;i:»r 
column  headings  on  each  shett  For  each  progrim 
function  or  aclivit)'  fill  m  the  t^otal  n»<ju.'e'T>ents  fc 
funds  (both  Federal  and  n-:-  Ff^e'-al'  hy  -^b'^-t  c'ass 
categories 


Lines  8a-l  —  Shc«  the  t.-n,ji  '^ 
column 


6g  'a-  €h.  LT.  eacr. 


Line  8j  -  Sho*  '.^e  snount  of  indirect  cost 

Line  6k  -  Enur  me  i«lb,  cf  •t.-.j-i*  or.  L.r.tt  t.  »-ia 
6j  For  all  applicat-on»  for  rew  gririts  »r.c 
conlmuation  grantj  the  LCi'-a  amount  m  cc.un:,-:,  ,">,, 
Line  6k,  should  be  the  same  as  the  loul  amoi^ni  »hi*T» 
m  SecUon  A.  Column  'g;,  L.ne  5  For  »^pp;f  rr.f ', « 
grants  and  changes  ic-  graru  Uie  LoUl  amount  of  the 
increase  or  decrease  as  shown  ir  Co:. ^mns  1 1  '4  L.-.t 
Bk  should  be  the  same  as  'J-<*  i-rr.  of  Lhe  amo'xnU  m 
Secuon  A,  Columns  le:  and  <S.  c-  1  me  J 
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Line?- EnUT  th«  eitis^iU*!  tnK-i-:.  of.ro--'-f     'i-v 
trp*cte<l  to  EX  g«n*r«t*<i  from  '-ha  f>ro,i*c*.    rv  ■>(  •  ». 
or  lubtrtct  tAu  amount  froE  '-n*  Usui  pr^^-ec*  i-    ^' 
Show  under  '.ht  program  narratjvt  ita'f  ri»-       '  t 
aat_re  and  »ourc«  of  -j^comt  The  e«t;~.axi  t-^^.  -' 
proffTtm  income  may  b«  corn;de'e<i  by  i"^*  '*<:•" t 
grantor  agency  in  determiniag  tne  lotai  amount  of  in« 
grant 
Section  C.  Noo  FedermJ  Reaourcee 

Line*  S- 11  -  Enter  amounu  of  nonPede'i:  -*««'.:'•-»■« 
lh*t  will  be  uaed  on  the  grant  If  st'k.rsd  ::x>r:r!:-^-_->'^i 
art  included,  provxde  a  bnef  •rplara-.-or;  o-  •  »«p«ri':* 
aheet 

Coiuouj  Ui  -  Enter  tl-^e  prograrc  i;t.«*  ictnv.cjk. 

to  Column  (a),  Section   A    A   breaiac;*-    b> 

function  or  acunty  ii  not  neceatar* 

Coiuaui  fbi  -  Enter  Lhe  rorU-^.E)i.t..ori  u:-  t*  tr.ti*' 

by  the  applicant. 

Column  (c  -  Enter  the  amo'ur.t  of  ihe  Su',*  » 

caah  and  Lti-kjnd  contriftuijon  J  ir>t  applicant  :% 

not  a  Sute  or  State  agency  Appi.ca-nt*  wr.ich  a-e 

a  Sute  or  Sute  ageneiei  ihou'd   iet^e    :''■  t 

column  biarJt 

ColuniLn  idi  -  Enter  tn.e  amount  of  cas^  and    : 

kind  contribut.or.i  to  be  made  frj-ri  a  .  o'."»- 

•ourtres 

Column  .e' -  Enter  U3tas  3'Co'_T-«<   b  *---: 

(d; 

Lin*  12  —  Enter  t--.e  tou-  for  eacn  of  Co:  .-r:,ns  rb)-(e). 
The  amount  in  Column  t  ihcw:d  b*  ec  ..s  'o  •-' 
amount  on  Line  5  Column  T,  Sect. on  A 

Section  D  Forecasted  Cash  Needa 

Line  13  -  Enter  the  amount  of  ca$n  neif^iec  d,  :;  ..d-'j?- 
from  the  grantor  agency  d-r„"g  ths  '^.'•s:  yf^A' 

Bti-^.NG  coot  «OCh-C'-C 


ljfl#  14    ~  Enter  tn#  tmourt  of  caah  from  ail  other 
».  ., >--^»  -^^Kitrt  b>  quarter  dunng  the  firtt  year 

l„j,r.#  ;  5   ■  F ".:■»■'  'J".<t  totja'i  of  aroo'unti  on  Linea  13  and 

>*(~oon  E    Budget  Eatlmatea  of  Federal  Funda 
N>*ded  for  Balance  of  the  Project 

UoM  1«  li  -  Enur  m  Column  (a)  the  aame  grant 
program  uuei  ihown  m  Column  (»),  Section  A  A 
br*aadowT!  by  function  or  activity  if  not  neceaaary  For 
i«w  appiicationt  and  continuation  gr»nt  applications, 
tnter  in  the  proper  columna  amount*  of  Federal  funds 
•  h.ch  wll  be  needed  to  compleU  the  program  or 
project  ov*'  th.e  succeeding  funding  period*  (uaually  in 
yean  Th J  »e<:uon  need  not  be  completed  for  revuions 
amendmenu.  change*,  or  lupplemenU)  to  funds  for 
the  JTArrent  year  of  a»i*Unf  granU 

if  more  uiAn  four  lines  are  needed  to  list  the  program 
tj  ties  *ub'nit  addiuonal  schedule*  as  necessary 
Une  20  -  Enter  the  tou!  for  each  of  the  Columns  (h\- 
f  Wht':  additional  schedules  are  prepared  for  this 
'Section,  annotate  accordingly  and  show  the  overall 
u?uiii  or.  this  hne 

S«cooD  F  Other  Budget  Information 

Line  11  -■  U»«  th.s  space  to  explain  amounts  for 
.nd... («.,«:  d^'»ct  object-class  cost  categorie*  that  may 
»Pl)*A.T  u>  b<  Out  of  the  ordinary  or  to  explain  the 
■aeuiis  a§  '«:-.ired  by  the  Federal  grantor  agency 
Lin*  22  -  Enter  the  type  of  indirect  rate  (provisional. 
pr«i:if  ij»-"..ned,  final  or  fixed)  that  will  be  in  effect 
d-,r-,ng  m*  '..nding  period,  the  estimated  amount  of 
tt-t  baw  to  «h.ch  the  rate  is  applied,  and  the  total 
■.nd  rect  eip«-,  se 
Un«  Z3  -  Provide  anj  other  explanation*  or  commenu 

de«"M  '■«»<-fS&a,ry. 
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Its   nKda:.]  sour;  <  ■;  sa'henng  and  Office  of  Management  and  Budget. 
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0M«  ApTKOvat  No  03<«  OC«t) 


ASSURANCES  -  NON CONS^PUCTJON  PROGRAMS 

Nol«:  Certain  of  these  assurances  nay  not  b«  applicable  to  your  prr:ect  or  program  ff  you  have  questions. 
;>4ease  conuct  tiie  awarfling  agency  Further,  certain  Federal  awarding  agencies  may  require  appUcar,:s 
Vo  certi/y  to  a<itl:tionai  aasurances    if  such  is  the  case,  you  vwll  bf  notified 

As  the  duly  aulhon:ed  repres^-.iauve  of  ihe»pp}icant  Icerti/y  that  the  apT?iicajit  


Has  the  legal  author  '.y  to  apply  for  Federal 
assistance,  and  ihe  institutional,  managerial  and 
financial  capability  (incijding  funds  sufficient  to 
pay  the  non-Federal  share  of  prefect  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  protect  described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  And  J  app''>p'.dte, 
the  State,  through  any  authorized  represe"^'  -e, 
access  to  and  the  nght  to  examine  t'll  revo-':s, 
books,  papers,  or  documents  related  u::  t.ne  i*A'd, 
and  will  establish  a-proper  accounting  system  in 
accordance  with  genera  y  accepted  accounting 
standards  or  agency  direct,  ves 

Will  establish  safeg'uardi  to  prsr, ;bit  employees 
from  using  their  pos.tio's  fcr  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organuaUona!  corj^ict  of  mt^'es'  or  t^-rsonal 
gain 

Will  mitiate  and  complete  the  work  within  the 
applicable  t:me  frame  ailer  receipt  of  approval  of 
the  awarding  agency 

Will  comply  with  the  ! n  t e  r  g o  ■'  e  -  "  ~  "^  il 
Personnel  Act  of  19~0  ^-42  U  S  C  }i  •4""28  4~63) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  t^»  '■.inffp- 
statutes  or  reg-jiat.ors  spe<:ined  \~  .Apw-.d.t  A  of 
OPM"s  Standards  fcr  a  Merit  SysKr-  of  F'erwr.nel 
Administration  '5  C  F  R  91-0,  Subpar*  s-i. 

Will  comply  with  ail  Federal  sut^tes  relating  to 
nondiscrimination  These  include  but  are  not 
limited  to  (a)  Title  \1  of  the  Civ;!  Rights  Act  of 
1964  (P  L  S8-352I  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  AmendmenLs  of  1972,  as 
amended  i 20  U  SC  J5  1681  163.3,  and  ir«-5  1686). 
which  prohibits  discrimination  on  tr.e  ba-,.j  of  sex- 
fc)  Section  504  of  the  Rehabiliiation  Act  of  197  3  an 
amended  (29  L"  S  C  i  T94i.  wr.:ch  pror.bits  o  s 
crimination  on  tne  basis  of  handicaps  ci  the  *.^e 
Discrimination  Art  of  1975,  as  arre-^t-:  42 
L  SC  55  6101  6107),  which  prohibits  discrim- 
ination on  the  basis  of  age 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (PL  92  255K  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse  (0 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prf.ver;t.or  Treatment  and  Rehabilitation  Act  of 
19^0  P  L  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism,  (gl  }}  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U  S  C  290  dd-3  and  290  ee 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records,  (h)  Title 
VIII  of  the  Civn!  Rights  Act  of  1968  (42  U  S  C  5 
3601  et  seq  ),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing,  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(si  under  which 
application  for  Federal  assistance  is  being  made 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statutc(s)  which  may  apply  to 
the  application 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Properly 
Acquisition  Policies  Act  of  1970  (PL  91-646' 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
Triese  requirem.ents  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases 

Will  co~.piy  with  the  provisions  of  the  Hatch  Art 
(5  use  §}  1501-1508and  7324-7328)  which  limit 
the  jwlitical  activities  of  employees  whose 
principal  em.ployment  activities  are  funded  in 
whole  or  ir.  part  with  Federal  funds 

W.ll  comply,  as  applicable,  with  the  provisions  of 
the  Da.s  Bacon  Act  (40  U  SC  J§  276a  to  27t^a 
7),  the  Copeland  Act  (40  U  SC  5  276c  and  18 
U  S  C  55  8"4i  and  the  Contract  Work  Hours  and 
<;*'*>•,  Standards  Act  (40  U  SC  $}  327-3331, 
regarding  labor  standards  for  federally  assisted 
construction  subagreemerts 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a'  of  the 
Flood  DisasterProtection  Actof  1973iP  L  93-234) 
which  requires  recipients  in  a  special  Hood  haiard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more 

11.  Will  comply  with  environmenul  standards  whicn 
may  be  prescnbe^d  pursuant  to  the  foiiowmg  ia) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL  91  190)  and  Executive 
Order  (EO)  11514,  (b)  notiHcation  of  violating 
facilities  pursuant  to  EO  11738.  (c)  protection  of 
wetlands  pursuant  to  EO  11990,  (d)  evaluation  of 
flood  haiards  in  floodplains  in  accordance  with  EO 
11988,  (e)  assurance  of  project  consistency  with 
the  approved  Stale  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  US  C  {§  1451  et  seq  t  sO 
conformity  of  Federal  actions  to  Sute  (Clear  Air) 
Implementation  Plans  under  Section  176\c*  of  ihe 
Clear  Air  Act  of  1955,  as  amended  (42  L'  S  C  5 
7401  et  seq  ),  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended.  (PL  93-523),  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended.  (PL 
93-205) 

12  Will  comply  with  the  Wiid  and  Scenic  Rivers  Act 
of  1968  (16  US  C  §1  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13  Wii:  ass;st  the  B»ar(i. 
compliance  *  ar  Sf  r ;  .• 
Historic  i^resc.r^al;"^  A-: 
i:  S  C  4-Lr  EO  1  -5 
protection  of  histf.'.i 
Archaeolvg'.ca:  8:iJ  H,-' 
1974 i 16  C  S  C   4f9a  1  e 


O'lC     t" 

seq  ). 


14    W 1 1  i   c  0  m  p  1 V    »■ ;  1  n    P  L     ii  ■■ 
proterlion  of  hjrr.ar.  s.-!  ^erii 
developmeni,  and  re:au>d  ar; 
this  award  of  ass.sunce 


cv  ;r  assuring 
^  ;  ^.f  N  b'  '■■nai 
as  an-.e-.Cf-a  il6 
t  ^tification  and 
(  r ties),  and  the 
reservation  Act  of 

4  .*■  r  (■  ^  8  •  '.1  ;ng  the 
>  vt-ci  in  research. 
met  supported  by 


15  Will  comply  with  the  Utx:-raior\   Ar.rT- 
Act  of  1966  (P  L    89  544.  as  aTiended    "'   "    "- 
2131  et  Req  )  pertaining  to  the  care.  hBrsci;.,^K    «* 
treatment  of  warm   blooded    snimeis    he 
research.  Leaching,  or  other  ertivities  5.j'.  ;>■ 
this  award  of  assistance 

16  Will  comply  with  tlie  l^ad  Based  Fa..,r:.:,  F\ 
Prevention  Act  i42  U  S  C  5  5  4^01  f.  %*■■; 
prohibits    the    use    of    ^  e  a  ci    r  a  >  c  a    r  o 


are 

.  r 


c   for 

td  hv 


f> 

.  nich 
t    in 


construction    or    rei 
strucfvires 


■  a  :. ,  t  r,    ■„  ;'    r  t  sidence 


17  Will  cause  to  b«  performed  '.'u 
and  compliance  audits  ;r  a* 
Smgle  Audit  Art  of  1984 

18.  Will  comply  with  aii  Bpp'i.cat:;e 
other  Federal  laws,  executive 


''-—-  a! 

f  ntsof  all 

^5-ulalion8 


and  policies  gover'-,.r,g  th;s  p-i.e^aiT. 


:na-jbe  Of  a. 
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CERTIFICATIONS  REGARDING  LOBBYING  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS.  AND  DRUG- FREE  WORKPLACE  RHQUIREMENTS 


AppLioTits  thould  rtiar  to  the  rcfuiation*  cuad  Oeiow  to  dMermtne  thr  cerufKsnor  to  which  they  art  raquued  to  attHL  Avpbcanti 
thcKiid  tiio  wv>rw  live  \i\gtnxtioi\t  (or  ctmficmton  i/Kiuded  in  th«  reroiatxini  before  completing  iKu  form.  SisBatuR  otfmis  fonn 
provide*  for  cooiDliance  with  certifKation  reqxureineiia  undtsr  X  CFk  Pan  £1  "New  Re«tnctioni  on  Lobbytng^  and  U  CFR  Part  85, 
Xiovemment-wTde  De6*nr>«nt  aivi  9u»pen«ior  fNof>pi-(xuretT>«rt/  tivl  Governxnene-wid*  Rec^uiremcMtt  fcr  Urus-Fra»  Wortcpl*c* 
(Gnmti) "  TTve  c«rnfic«t)on«  ih*!!  tw  treated  at  *  tnatcn*:  •■pp"-wruiior  of  (»rt  upon  whjch  reiunc*  will  be  placed  when  the  Ovpartxnent 
0<EducitX)n  detenruncatoiward  the  covered  OTLnsactiorv  grant,  or  axsperaave  tgraenwrB 


1.  LOBBYING 

A*  required  bv  Section  13S2.Titi«  J'  o<  the  L'  S  (,,i»j*,  »■.:. 
iB-pleirpntad  at  54  CFR  Part  82.  fo''  pertovi  entertrs  '"»  • 
rrmt  rir  i-ooperativie  igTeetnent  over  SI  00.000,  •*  defineii  •'  M 
CFR  Pan  82.  Sectwna  SI  i JS  ard  82  1 IJ,  the  appiKarw  cersirw* 
that 

Ca)  So  FederiJ  approprutad  funds  Kav*  bes-r  p*^.'  ar  *  ,11  be 
p*jd,  by  or  on  behalf  of  the  undertiRrted ,  eo  ir  v  p«»r-«>r  fr;r 
mfluenojig  or  attsmptin^  to  influenc*  »r  offjcer  .»  «r  ptovew 
of  ary  agerK-y,  a  MeirbeT  of  Corr-ess,  *r  offjcei  or  ev  ptoyee 
of  Gjr^T^sa,  or  ar  arpkiyBe  of  i  Meir.ber  of  Corirr%»  .n 
connection  with  the  makins  of  anv  Fede^I  grant  >j--e  e-'er^ng 
irto  of  ary  cooperatrve  ig^^cmen-  ard  t^•«•  ^xter-sji  - 
cortiruanon.  renewal,  amend mert  or  -"  :xi,';<3tion  oi  ary 
Federvl  gran  or  cooperaUv«  igreemert 

(b!  liany  Kind*  other  than  Federa.!  appropruied  turds  "uvt 
been  paid  or  will  be  paid  to  any  perv.jr  to-  Lr>flutf"c.-«  or 
attempting  to  trJlueivce  an  office'  or  err  nov  ae  o-  tr  v  «>;>•-,  ,    j 
Member  of  Corcret*.  ar  offtcer  of  emptoyae  of  CorKrei*.  x  i-_ 
emrioyee  of  a  MuembeT  of  Congrest  w  cornectior  w  •i,'-  -.n  .>. 
FederaJ  grant  or  cooperative  azreerrvent.  the  -jridr^-irT-pd  i-^all 
complete  and  »ubtTut  Standard  Form    LLL  "Di»cio»ur»  (^>"t\ 
to  Report  Lobcym^"  in  aoosrdanoe  wii„*  its  jiwnxrtxiri, 

ic)  Tne  undersi^Tied  t>^U  require  ii\3i  the  language  of  this 
certification  be  inciiided  in  the  award  documents  for  all 
ruba wards  at  al!  Qen  (LnciDdmg  »abg-ants,  contracts  under 
grants  and  ctx>penr: v-e  agreements  t^  subcontracts)  and  that 
all  aubrecpieni*  iftiu  cen:,^  and  J  k  :<:>««  aocordingly. 


2.  DEBARMENT,  SUSPENSION.  AM)  O  Ui'LH 

RESPONSiarLm  matters 

Aj  roq-uined  by  Exarucve  Ode  1 7S4»  Deha  ■--.^■'  i  and 
Suapenoon,  and  jriptcmentad  at  i»  CF5»'  Par  "P   >■  -^ 
pro«pect3\*  pan>apants  in  prtmarv- covrret;  ■-»,' w.,  -     '  ••   »-■ 
defined  at  M  CFR  Far.  85,  becoo^j  S£  1C5  ar>d  izr.U 

K  The  applicant  certiAea  that  a  a--d  Pts  print-'pe!'- 

U)  Are  T\£M  pneaenUy  debarred,  lufpended,  propc^td  for 
debannerit.  deLianed  inelig.bie,  or  vT>luna-n'v  txcl  jtj&i  •-inr 
covered  Lranjaccorj  by  ariv  Federal  deparrrr^eri   i'  *^f^<y. 

(b;  Have  not  wuKin  a  three-yaar  penod  preond^rg  this 
appbcat}or  beer  convvrtad  of  or  rad  a  civj  nxl jment  nntitred 

agiunal  them  for  ooinmiaaion  of  fraud  or  a  cnin.iri«,  ci«-*er,*«'   ■» 
CDnnecDon  with  abtajun^  attempting  toootain.  or  perf  ' — .rg 
a  pubbc  (Federal  State,  or  »ocaD  tranaaccon  or  contra*^  ,i'>;..T 

a  public  trmnaactjcw.  violation  of  Feden:  or  Stat*  ir:,- ,..c 

•tatutea  or  comm.i«*ion  o*'  embeznewent,  theft,  torisfr. 
bribery,  faJaifvcatJon  or  dearrjctjon  of  nacortt  mtjlrg  -i,*^ 
Kateanents,  or  receivmg  atDlen  properry 

(c)  Are  not  preaentJy  Indicted  rot  or  oi  herwi*f  cnm.."L* , :  ■•■ 
cjviify  charged  by  a  jovemmenu,  encry  :Fedcrai.  Stativ  ar 
kxai)  with  comauKion  of  any  of  tv  cH'eruiei  cr_rrvf-ated  in 
paragraph  ( 1  Kb)  of  this  cenincaiion,  aAd 


M)  Have  not  within  a  thiee-ycar  period  precedine  this 
application  Sad  one  or  more  public  trmniactxins  (Federal.  Siaie, 
or  ioca!'!  terr^inated  for  cauae  or  default,  and 

H    V.  -   '¥  the  applicant  ts  unable  to  oertify  to  any  of  the 
itj*i-~'en:s  ir  this  certiftcatton.  he  or  she  shall  attach  an 

ri  -  ..A  -J nor  to  this  apphcaoor. 


J    V  K  'v..  G-FR  EE  WORKPLACE 

'  C R  ANTFES  OTHER  THAN  LNDrVIDUALS) 

Ai  rt,,  ..red  by  the  Drua-Free  Workplace  Ad  of  1988,  and 
tmp*rr  ersieti  at  J4  CFRTan  85,  Subpart  F,  for  grantees,  as 
dw .-*c  at  M  CFR  Pan  85,  Sertion*  S5.6QS  and  85,610  - 

A    T\r  ip^'.^icani  certifies  that  it  w^J  or  will  continue  to 

p rt '  ■ ;-; t-  a  i  r-g-  '-ve  workplace  by 

(a)  Publishing  a  statement  notifying  employees  that  the 

unla  <-^^\h  rr\ar  -fav-mre,  distributxm,  dispensing  possessjon,  or 
uftp  :.!'  1  r-oftrclied  substance  is  prohibited  ir  the  grantee  ( 
wj- 1;  .di-s  arid  specifying  the  actiortB  thai  will  be  taiten  against 

<■-  -, vf*s  ti .-  vioiatjon  of  such  prohibmon, 

(b)  Establishing  an  on -going  drug  free  awareness  program  to 
Inform  employees  ab<xit~ 

(1)  The  dangers  of  d.oig  abuse  m  the  workplace, 

(2)  The  grantee's  poix7  of  tnaintainirga  drug-free  workplace, 

O)  Any  avsUable  drug  counaelirig,  rehabilitation,  and 

er-  pio vae  assistance  programs,  and 

-4   Tt-je  penalties  that  may  be  impoaed  upon  empkiyees  for 
dru^  arose  vioiatioru  occumng  m  the  workplace; 

u:   Waijni  'i  a  requirement  that  each  employee  to  be  engaged 
LI  Lht  jperfortrance  of  the  grant  be  g?ven  a  copy  of  the 

»uaftr>eri  required  by  paragraph  (a), 

(d)  N.ftiVng  the  employee  in  the  statement  required  by 
parsp-aph  ia.1  that,  as  a  conditxin  of  entptoyment  under  Lr>e 

grar.:,,  the  em.pksyee  wiU- 

0)  Ab.de  by  the  terms  of  the  statcnert,  and 

CT  NcK^'y  the  empioyiFT  In  writing  of  his  or  her  conviction  for  a 
vit,,ation  of  >  cnrruna]  drug  stanite  occurring  In  the  workpiact; 
nc  tma  trar  tivr  calendar  days  after  stach  oonvktlon, 

i«  Ndti.'vinK  the  agency,  in  writing,  within  10  caienda;  lays 
aJter  rtsc-etv^.^g  notice  under  subparagraph  (dXD  from  an 
einpioveear  cxnerwiae  receiving  actual  notice  of  such 
cDrv-vTion    Employers  of  convicted  employees  muat  provide 
noooe.  indsiding  position  btle,  to   Director,  Grants  and 
Cortracti  Service.  XJS  Department  of  Ediacation.  400 
Mar^a.Td  Av«m«,  S  W  (Room  3l2i  CSA  Regional  Office 
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BiijldinpNo  3'.  Wishington,  DC202a2-<571.  Nobc*  shail  ir 
elude  the  Klentihcauon  numberts)  of  eachaftected  grant 

(fl  Tikjrg;  one  of  the  foUowng  »ctjons,  witlttP  30  calendar  Aiy-, 
of  receiving  notice  under  »ubparapaph  (dX2).  with  respect  to 
»ny  employee  who  is  *o  conwcteid- 

(1  i  Ttking  »ppropnjte  personnel  •ctjon  against  tuch  »n 
employee,  up  to  »nd  includuig  temMnMM*. consistsxl  tfxth  tlw 

rBQu:remeni$  of  the  Rehabibution  Ka  of  !973.  a  amended,  or 

(2)  Reo'jinng  such  errpbyee  to  participattMtisfactoniv  ir  i 
drug  ikui*  lisistance  or  rehabiliuiion  pfcwrajn  »pprov"ed  to' 
tuch  purposes  by  •  Federal,  State,  or  local  heaith,  !»»■  rr  K^t.- 
meni,  or  other  appropriate  agency 

U)  Making  *  good  faith  effort  to  continue  to  nxauitain  a  drug 
tree  workplace  through  Im piemen taoon  ot  parapaphi  U ;. 
(b).  ic).  (d),  (e).  and  t/I 


8    The  grantee  may  inse,n  ir  the  ipic-e  prowdaj  beiov>  Lhf 
nie<s5  few  the  peit-orrrancp  of  work  done  u<  conneaioT'  wur.  iT>e 
ipecific  gram 

Raceof  Pe..r«»'-r-ji.ice  (S<T?p!  add'-«s  ary,  CDunty  suit,  rip 
code! 


DRUG-FREE  WORkJ  l.A(  K 
(GRANTEES  WHO  ARh  lM)i\  IDl 


\  iJ> ' 


Am  required  by  the  Drug  f  rtt  Wc>ri.;-ii*tT  Kcf  ot  ^■ihh  ji-.u 

implemented  at  34CFR  Pan  85  S',J^^a''  ^  h^f  tmnfrr^  »s 
denned  a!  M  CFR  Pan  R5,  St\i,ior,i  iS  tnJ'.  arwi  E,'^  ji: ... 

A,  Aj  acorvdttion  of  the  gram,  1  crrAty  ifa;  ;  wll  no*  rT^gip 

in  the  unlawful  ova nutactu re  <ji«rtHJt,k>*i,  d«if->rTiv4n)t,  fx» 
•ession,  or  u»e  of  *  ct>ntrtjlk«ij  tuffManoe  in  corkl  i^ciing  ary 
activiry  with  the  g'^ii  a.'^d 

B.  If  convTctad  ol  t  cnr  i^\^  il'_»  r.^-i-T'x'  n--(.j,!ir,K  "v-  j 
Violation  occurring  dunrg  thecond lkt  o*  any  cram  inrtrvnj, 
I  w»JJ  report  the  conv-irtion.  i.n  wntmj.  withuv  fO  caJenAjr 
<l«y«  oi  the  cor>VKticm.  to  THrerto'  L,rt  r.»  a nd  Omra.  tj 
Servian.  US  Department  o«  EaJuhiii^ia,  ♦OCi  kUp.'Li,-.:t 
Avenue,  S  W  (Room  31 21  C^A  Repwna!  Offvcr  fkuldir^ 
Nb,  31.  Waahington,  DC  202C3AS".  ^io^i{T  ihal  im:'at.ip 
the  tderttftcjitior  nutr.ber<»)  of  ear'-.  a*tettKj  gran* 


Choi-k  ' — :  1*'  *>CT  fp  <o/o:ivi!>cf-^  0'  file  that  are  not  iderri,f'ie>' 
here. 


Ai  t.^eduiv  au*.hof-„-i?d  t>r-eM:T,t-as!ve  of  the  applicant  i  bienH--'i  t^«r*ifv  t,fat  tSeappiK'a^'  will  comply  wnt''  '-mi:*:- 


t- 


AWEOFAPPUCANT 


PR/AWARD  NUMBER  AND/C*  PVa,  .ta  NAME 


PrLnTED  NAM£  ANX>TTni'0F7bTHbwai)'R£PR£Sea  ATIVT 


ED  S.K)C1 1  t  -iJ  :'K<v:a,.<-.  ED  80-OOC? 
obwietc) 


pg  rp  r,  ,„,;,/ ^--^>"J«  rpr\    1?  8.*'  rr* 'V~-0010,  5/90,  and  ED  85-001 1.  S/90.  **^icharr 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


Thjs  coti/icahori  is  iwuired  bv  the  Deparrrrvent  of  Education  r?s->.)lao<:>r«  impiemenhng  Executive  Order 
12549,  Debinnent  arid  Suspertfion.  34  tFR  Part  85,  for  all  lower  tier  transActiora  meeting  the  threshold 
and  tier  requirements  scaled  ai  Section  &5  1 1 0 


ht 


■  recji 
liistructiona  fca^  Certification 

1  By  »igning  and  iubmimn^  thi*  propcwal  th« 
pro»pertive lower  tier  paroapam  i»  provKiing  t 
certincation  let  out  beftrw. 

2-  T>\«  cernficatior  Ir  this  cJau««  b  a  material 
upruenuDor  oi  fmci  upon  wtuch  reiitnct  w»»  piaced 
w  Kct  thiJ  tranaactior  wai  entered  mto.  1/  rt  a  Liter 
determined  that  the prospectrve  lower  oer  panwpant 
knowingjy  renderea  an  errooeDua  cenifkation.  ir 
addition  to  other  remedies  avaiiabie  lo  the  Federmj 
Covemmerrt.  the  depamneni  or  agertcy  with  whKh 
thi«  tranaaction  onginated  may  puitvtt  av«ilable 
remedies,  including  »ujpensjor  *nd/or  debarwert. 

3.  The  prospective  lower  oer  participant  ihal!  pr::".-...;  p 
jnmeaiate  wntten  ncxice  to  tn«  person  to  whicr.  th.« 

Eroposal  IS  submitted  d  at  any  mne  the  prospective 
)wer  tier  participant  ieami  that  iti  certsTicaiion  W4s 
erroneous  when  submitted  or  has  become  errop«.v.>. 
by  reason  ot  changed  circumstances 

4,Theterm5"coveTefl  transaction.*  "detar^' 
"suspended,"  "ineligible,"  "iower  tier  covered 
tnnsaction,"panicipant,""penDr,"pnmai>  ro".«?red 
transactior."  "pnncipa;."  'proposal.'  and  "voiurur.ly 
excluded,"  as  used  m  this  clause,  Kavethe  mear.irp 
lei  out  in  the  Defirunons  and  Coveraae  lecooni  Dt 
ruiM  implementing  Execunv«OaeTi2S49    >ounu> 
contaa  trve  person  to  which  this  proposal  m  submitted 
for  assistance  in  ootainirg  s  copy  oi  those  reg-jlations. 

5.  The  proapectjve  lower  tier  p»rtinpant  «eree»  Ir, 
submitting  »is  proposaJ  that,  should  tne  ^rfopcM^J 
covered  transaction  be  entered  into,  it  ihail  not 
knowingly  enter  into  any  lOwer  oci  covereii 
transactioh  with  a  person  who  is  detarred 
su$peI^ded,  declared  ineligible,  or  volunan.v 
excfuded  from  parocpation  in  this  covered 
transaction,  uruess  luthonzed  by  the  department  or 
agency  with  which  this  transactior  onginated. 


Certification 


6   TSe  prospective  bwer  tier  partjdpant  further 

•  srca  bv  lubminLng  iMsjproposa]  that  it  will 
inf^ude  the  diute  iiOed  "CertifWatx>n  Reprding 
r)et>4.rmer,t,  Suspensioi^  Ineligibility,  and  Voluntary 
t  iciusion-Lower  Tier  Covered  Tranaadlons," 
without  modiftation,  in  all  lower  tJei  covered 
tr»n**ctions  «nd  tn  ai]  sobaudon*  for  lower  tier 
rcvf5-od  transact»r^. 

'    A  pertKipant  \r.  »  cnverod  transaction  may  rely 
upon  1  certificaoop  oi  a  proapective  part*dpint  in  a 
lower  tier  covered  tranaaction  that  it  is  not 

defcirred  suspended,  ineligible,  or  voiuntanly 
exci-jded  from  the  covwed  transactiorv  unless  it 

t,-TCwt  that  the  certificabon  is  erroneous.  A 
p*,txip*nf  trjv  deade  the  method  and  frequency 
bv  w  hkh  tt  determines  the  eligibility  of  its 

p^-„'vcpa;«    Each  ' 
■■Tc,i,.r«!  to,  rhec 


partjcipanl  may,  but  is  not 
k  the  Sonprocutwnent  List 


s    V)U-aRg  contained  in  the  foregoing  shall  be 
tonstrjed  to  require  esabbshment  of  a  »v«em  of 
iTtxinii  ir  order  to  render  tn  good  faith  the 
an-.ncjtion.  requued  by  tMsaauae.  The  knowledge 
»n<i  '.ntormitior  o<  t  pamapant  is  not  required  to 
eic«ed  t.hai  wmcIs  is  normally  poasessed  by  a 
prudert  person  m  the  ordinary  course  of  business 
deaiirgi 

9    Eicer*  for  transactions  authorized  under 
^-Jr»^'•J^^  S  of  these  inHnictions.  if  a  pvartiapant  in 
a  ctjverwj  transAction  knowingly  enters  mto  a  kiwer 
tier  covrrvi  transaction  with  a  person  who  is 
iu,s;-'ended  debajTBd,  ineligible,  or  volununly 
cMiijded  trom  panic, pation  in  this  transaction,  In 
id^rtwn  to  other  rwmedies  available  to  the  Federal 
Cijv^rr  rr^ent,  the  department  or  agency  with  which 
L^ij  tnnwic^on  onginated  may  pursue  available 
rerT^K^d  les  Lncijrd  ^g  luspension  and/or  debarment. 


,-  J ve  lower  tier  partJO  par. t  cm  fies.  bv  subrrj.»4€T,  of  this  proposal,  that  neither  it  nor  its 
ijijs  are  presently  debarred.  mspeTvied  prppo-sed  for  debarment,  aedUred  ineligible,  or 
inly  e«iuded  from  partiapanon  in  thjs"iTar,sa..-tion  by  any  FederaJ  department  or  ageiKy. 


(1)  The] 

vdunl 

(2)  Where  t>«  prospective  lower  tier  partiapan*  is  anal:>ie  to  ctrtifv  to  any  of  the  statements  in  this 
certifianon,  such  prospective  p»rtiapan«  shaiJ  attach  an  expian*tx>n'to  this  proposal. 


I 

Trpe 

'    ' 

4 

Nam 

D 

Conj 

6 

Fede 

8 

fede 

^iAME  OF  »LPPUCA.\-r 


n<'    A  W,*tRD  NTJMBER  AND/OR  PROTECT  NAME 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 


1       T^p*  ot  itiir'ti  *cl«on: 


□     i     con!' 
b    gfjrit 


aci 


d    loan 


2.      StAlin  o(  f  ni«ta!  Action: 


r     posru^jff* 


\      f i    *     "    !  J<  '""l^, 

j      I J   £.    ''i*'  >•' ■■d'  (,  'ia"<^ 


4       Name  ind  Addfe*»  ol  Reporting  Enlitv 


:j    p- 


D     Subj-*a',lf-f 


C  i>rit,'es\ii>nit  Oivim  I,  (^  tnotvn 


fc        frdffjl  Dtpittment  Agency: 


S       l(  Krporiing  fnli!>  ir  Nu    4  tt  !»<il>*<»»rdre    tnler  S^n%e 
A/id  Addrcsv  ot  Pf;!T-ir 


Cont;feiv«>n*l  Orvtricl.  i/ known: 


?       fede«»l  PrfH^iirr:  •si'T>rT>f v:  ripbor^ 


C  f^DA  Numbe'    'f  ii'H'"".  ihlf 


8       frdf-il  Actit^^  Numbe'    ■'  known: 


9       Amud  AiTKtuni.  ('  k' 


10     t     Stme  *nd  Addte*^  f.t  lobbying  f  nttfy 

■  '  !-.,'-•  .■',  ,'■    !ai' namt'    hfif  name,  k\Ii: 


b    ifMjivH>u*h  frrtorminj  5f '^ifpt  'mctuding  iddfesi  •' 


(afftich  C onltoujhon  S^f^ 


'^^ceJlJ(yl 


Amouni  oi  Pitmenl     :  heck  atl  that  ippty)'. 


n    Type  ot  Pitment      H,  rk  a//  thif  apply  I: 


D  actual         D  planr**: 


12     fofrr  ot  Parmt-n!  ,<  *<e<:k  a'/  t/iaf  apply): 

C     a    cash 

C      b    in^kir-.j    •>pr<.>t,      riJ^,•f 


D     c     co-Tw'Mi  St  !>*■■. 

i C    c,  i.,.'-'-:- tif  -  ;  tee 

C     e    c.'HerTd 


14     Bfief  Dewfiplion  of  Servite*  Periormed  or  lo  be  frrtormr^  »nd  Daleu!  of  Se-^nt    trvtludi't^  L.MHrn*..  rmp-ktrr't^i- 
O'  Memberiil  conUded   i<*>  Piymml  trxJicj'.ed  in  t!efn  11 


j*f  ^'  ^  *  ^^^i/^^^'o"  ^/hm'*'_i_'  V-i  I  '    ■;«^  f*  '^j^eiiary) 


IS     Conlinualton  Sh«~elik)  Sf  LllA  ttucbed  D  »et  D  Nc 


»     J«t  '     i^wJ"     •♦*«-•■     »»*.Arn  »     wM     (Am  *d     br     U'*      >■»■      *t>0'«     •K*»'     ih    ^ 

«rM^^.>4rilT   v^  wife  (M  OMlklM*  hjf   Pk/t*«    «r>«fi«(  tnn     «^o   p«rMxf   «*k)   ia^    kc 
t  Uj  JCi.  w^d  "o*   ''^Xf  IKiT  f  IOC  OUC  ^   •A  h  •»-  *  U.*..*^ 


Stgniiure 
Prin!  Nimr 

Title      _ 

Telephone  Hij 


Daic 


Hdttti  ih^  Oniy. 


TT 


Vi  *«Tid*.ftE   *  WH    -  111 
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iNrreucnoNs  for  coMPunoN  of  sf-ull,  diso-OSuri  of  LOBiviNC  AcnvmES 

Thjf  cfiwdoture  term  jKiJI  be  co*T.pi«tfd  by  tS*  rrpo^.rg  t-nety  ¥A^O\er  uifcjw«rde«  of  prtm«  FcderiJ  reop>«nt.  at  th« 
inituDoo  or  receipt  oi  t  co*efe^  frdeni  »aJo*\  or  «  mjtenJ  change  to  i  prei«k>ui  Wr^  punvunt  to  trtle  J1  Ui  C 
tecoon  VJS2.  T>»€  filif>f  o^  «  form  J«  require<i  fo»  each  payment  or  igree<Tv«rK  to  nuke  payment  to  try  lobbying  er^tity  (or 
influeftarg  or  »nempt»pg  to  inftuerice  in  o^ficef  or  rmpJoyre  of  any  afency,  t  Member  o<  Congmi.  an  officer  or 
empkjy**  o*  ConfrMt.  or  u\  employee  of  i  Memfce*  of  Confrrti  in  corwsection  with  ■  cxjwered  ^edenJ  aclJorv.  U««  the 
Sf-U-l-A  Corvtinuaoof)  Sh«ei  for  adciitkyvai  irformaDon  If  Che  tpace  on  the  form  it  i»\a<lequate.  Complete  all  itemi  that 
apply  tor  both  the  tnrtiaJ  filing  aryj  mate rul  charge  rep<xl.  tHer  to  t^.e  impietrwrfinng  guidance  publiihed  by  the  Office  of 
Management  and  Budget  for  additiooai  )nformitK:*v 

1.  Identify  the  type  ol  cove<T»d  fnitrti  toxxy  tor  «wri.ch  tob^rying  •ctMry  >t  and/or  K*»  been  tecured  to  influence  Ihc 
outcome  of  a  covered  Federal  action- 

2.  Identify  the  itatu*  of  the  covered  Federal  action 

J.   Identify  the  approprute  dainficatJon  of  thit  report,    M  thn  t»  i  toiio-vp  repon  caused  by  a  mater<al  change  to  the 

InformatJcn  pr«v*oirtiy  reported,  enter  the  »»»r  *n<l  auAnr-f  m  w*~.K.n  the  chArrge  occurred.  Inter  the  date  of  the  Ujt 
prev%out*y  lubrivned  repot  by  thu  repcwung  r-f  nrv  kjt  thn  co'Tti  Ftderai  actWDn. 

4.  Enter  the  full  name,  addreja,  dty,  lUie  »ixi  up  axJe  o<  th*  r«-p<xt)n|  ervnty  lr»dude  Cor>gre»wonal  Dislnct  <( 
knowTv  Check  the  approprvaie  clatufvcatxjn  od  the  feportiri  entrty  that  dipugrxatet  tf  h  It.  or  eipecu  to  be.  a  pnme 
or  «uba>ward  recipient  Idenpfy  the  Oef  of  the  mttawanJee  t  g,  the  9r»t  »ub*warde«  o<  the  prwT»e  «  the  1«  tier. 
Subawrardt  indude  but  are  not  limjjed  to  lutKortracti,  subgrtnii  tnd  cor>tTact  awardi  WKJer  grarti. 

5-  tf  the  Ofganojoon  filing  fhe  report  m  nt^  a  cr>e<:;»t  "Subawardee",  then  mtet  the  Ml  name,  tddrnt.  Qf>.  «'*ie  »'>d 
op  code  of  the  pny^t  feflerai  recip***"!  (rv(u<j*  Cor%^Tr%iot\M  D<«rkl.  If  knoo^x. 

i  Enter  the  name  of  the  Federal  agfncr  mji».,r|  -h*  r»»rd  or  k«n  commrtmerM  Irydude  at  leait  or>e  orgaruiaiiorval 
level  below  agency  name,  )f  known.   Fo*  exar^p**   OeoarsTv*^!  o<  Trtmporutloo.  United  States  Coast  Guard 

7.  Enter  the  Fede'ii  V'opim  nA,-««  or  dc«rption  ho*  tfx  citv^tk)  ffier-il  acDon  (item  1).  If  knowT\.  enter  the  full 
Catalog  of  Fece'il  Oorr.eitic  *ii:i:iA..:(t  'CJC-aj  ^.timixrr  'or  pxnti.  cooperiuve  agreements,  loans,  and  loan 
commiime-nfs 

•.  Enter  the  most  app'opniie  ft<^r'ki  -<jent:*'.mf  rt^r^.t^r'  r>».r:.it>ie  *or  the  FeOeriJ  action  idenofied  in  item  1  (eg, 
Re<juest  for  ^oposaJ  (RFf)  nurrc.*-  inviuiwr.  to.  Bid  cFgi  number  grant,  arv>ou»Kement  ruj»T>bef:  the  contract 
frart.  or  loan  award  r^urvotr-  •►,«  »pf,i.<4:K,>r%prtr.(x/<i.*j  contro*  rnjmt>ef  iss>gT%ed  by  the  Federal  agency).  Include 
pre'iiet.  e  g,  "SiP-DE-'XKfOi  • 

9.    For  a  covered  FeO'-iJ  acton  r^t'f  •.-»'<"-t  ^jt  t-t-r^  an  «w»ra  o*  Soat,  (jsmmrtrrveni  by  the  Federal  agency,  enter  the 

Fede'aJ  amcHint  ol  iNe  rwarC-'oan  ■:'>'^-~„!t-^i'"i  tor  *i«  prvn*  f  o"!  x-icr^ofied  in  Item  4  or  5 

10,  (a) Enter  the  ^.^-i  r.ame    add'en.  cs    tuie  ana  np  ctKie  :>«  tt*  lofebytng  entrty  engaged  by  the  reporting  entity 

identified  m  ;<rm  «  lo  'influerKf  ;.^<  c;>r-n^  f«Jeraj  actwx 

fb'lEnter  the  fuU  rva,''^e-I  o(  :^<•  ■•^■Jfv^ctt-ii'ii'  pe'^on^ini  M>»v-icf-f    and  irKJude  Ml  addresi  >1  different  from   10  Ui 
Enter  Lilt  Name,  hnr  ^atxt    tr^i  M*-:)alr  irutuJ  '.m:,' 

11,  Enter  the  amour'  o'  cor^penuoon  tiid  w  T«u)'\jib*v  nrpe<^«)  to  be  paid  tnr  the  reporting  enuty  diem  4)  to  t^e 
lobbying  entiry  {item  toi  trvcbcit*  w+w'jh**  3^«  p«vm*ni  hai  be*^  m*c>€  'actuall  Of  "nil  be  made  cplanned).  Check 
all  boies  that  ippN  H  t^'i  rs  i  '"■jtr^jii  r»»~i{e  'Ttx>fT.  mtpt  i:S*  ioimuliljve  arryxnt  of  payment  made  or  planned 
to  be  n\ade 

12,  Check  the  appr-jpnate  booeti,  0,e<-k  rf  !xn*i  tKit  ajipry    iJ  payment  n  made  through  an  tn-kif»d  coninbution. 

specfy  the  nature  ano  fVu*  ot  tV  m  tjnci  pjvme^L 

11.    (^^♦ck  the  appTT^pj^aie  boi<n)    Oct*  tB  bcui*-t  that  apfiir    if  other,  fpecrfy  nature, 

14.  Provide  a  ipeofH:  and  detailed  descnpoon  al  the  %erncn  tt\4i  i?*  totofar*  has  performed,  or  will  be  empected  to 
perform,  and  thv  daie^i)  of  any  »«w<n  re»xtert^   trxSude  kii  p»TC>antonr  and  reialed  »ctnnfy.  f»ot  just  time  spent  m 

actual  contact  w«th  FeOerai  orf^OAiv   idenoN   !h«   frtierti  offkiaxu  o*  err-iptoyeett>  oonuded  or  the  offkerts). 
emptoyeetj).  or  Memfee'ril  of  CongT-ti  th»,s  ■-Trt  ctyw.»ctr«t 

15.  Check  wf%ether  or  not  a  SF-lLL-a  Contifxutioo  She*"  n  h  in>c,,rnrd. 

14.   The  certifying  o?*a*  i^a.1  iif  tr-d  it'r  t^r  to*'",,  p«nr!  hii.t-.».  f-.i/ne  tJtJe.  and  telephone  number 


Puhfcc  tpCKTint  b<*de«  k»  tfv^  coa«:T>cin  oT  r^iorwv*^x»l  ■« 

rTO»vy»><  u>  *»»»»ft  Vi  ■mwi.iil  pf  mpartyt.  in« 

•naWjCBom.  mwc+i^h  n«orn  dau  lOirtTv  taflw-mj  »«d 

m  wn  aew  laorr!  o4  *«•  ujirtww  o<  tn«annaOon.  mcludwif  •uSgei'X"'^ 

•or  i^^urir^  tfw  b»*r>*n.  vo  !^»  Or»K»  o<  MjA^r^nr**  w*!! 

»v«>f  rt  ^w».ww»  Infcjraa*  froro  (m4*-0O4*l 

W»»h.»^on.  0  C    20^03 

UMI 
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0  ,>*»-«»•♦ 
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DEPARTMEMT  Of  ENERGY 

Restricted  Eligibility  for  Awards  to 
Educational  Institutions  Serving  Large 
Numbers  of  Students  From  Indian 
Tribes  Having  Treaty  Protected 
Interests  at  the  Hanf  ord  Site 


agency:  U.S.  Department  of  Energy 
(DOEj,  Richbnd  Field  Office. 

ACTION:  Notice  of  intent  to  make 
nnancial  astistance  awards  on  a 
restricted  eligibility  basis. 

summary:  The  DOE  Richland  Field 
Office,  in  accordance  with  10  CFR 
600.7(b)(1)  and  10  CFR  800.9(a)(2)  gives 
notice  of  the  availability  of  solicitation 
DE-SGO&-9aiLl2457  for  proposals  from 
educational  institutions  serving 
proportionately  large  numbers  of  Native 
American  stiidents  from  federally 
recognized  tribes  having  been 
prevTOusiy  recognized  as  affected  by 
projects  at  the  Hanford  Site.  The 
solicitation  requests  proposals  for 
assistance  to  enhance  math  and  science 
educational  programs  that  serve  Native 
A.Tiencan  students  from  the  Yakima 
Indian  Natiian.  the  Confederated  Tribes 
of  the  Umatilla  Indian  Reservation,  and 
the  Nez  Perce  Tribes.  Eligibility  for  this 
assistance  isrestncted  to  educational 
institutions  and  school  districts  which 
serv  e  proportionately  large  numbers  of 
students  from  these  communities. 

BACKGROUND:  The  Richland  Field  Office 
(RL)  Native  American  Outreach  Program 
is  part  of  an  effort  to  implement  the 
Departmental  policy  of  support  for 
science,  mat&ematics.  and  engineering 
education  outlined  in  Secretary  of 
Energy  Notioe  23-90,  particularly  for 
under-represented  minorities.  RL,  which 
is  responsible  for  the  Hanford  Site  in  the 
State  of  Washington,  is  restricting  this 
educational  issistance  program  to 
entities  that  serve  large  numbers  of  the 
children  of  the  Yakima,  Umatilla,  and 
Nez  Perce.  The  Hanford  Site  is  located 
on  land  ceded  to  the  United  States  in  the 
treaties  of  \SE>o  by  the  Yakima  Indian 
Nation  and  tie  Confederated  Tribes  of 
the  Umatilla  Indian  Reservation.  In 
addition,  the  Nez  Perce  Tnbe  has  treaty 
protected  fisking  nghts  on  the  Columbia 
River  which  flows  through  the  Hanford 
Site.  These  tribes  were  previously 
recognized  as  affected  parties  with 
regard  to  the  Basalt  Waste  Isolation 
Pilot  Project. 

SCOPE:  .\  maximum  of  tBMB^iv 
evaiiable  in  FY92  for  enhancemoit  of 
math/science  curricula.  Instruction,  and 


teaching  facihtifii/tools.  Fjrids  will  be 
allotted  so  as  to  bene&t  each  of  the 
affected  groups.  DeadHne  for 
apf>lic»tion9  is  May  31, 1992. 

Eligible  educational  entities  may 
obtain  copies  of  the  solicitation  from  the 
person  named  below: 

FOR  FURTHER  INFORMATION  CONTACT: 

Marji  W.  Parker,  U.S.  Department  of 
Energy,  Richland  Field  Office. 
Procurement  Division.  A7-60,  P.O.  Box 
550,  Richland,  WA  99352.  Telephone: 
(509)  378-2029. 

Dated:  April  7. 1992. 
P.  E.  RasmusMD, 

Acting  Director.  Procurement  Division. 
Richland  Field  Office. 

|FR  Doc.  92-8975  Filed  4-16-92:  8:45  am) 
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Bonneville  Power  Administration 

Snake  River  Sockeye  Salmon 
Sawtooth  Valley  Project  1992  Juvenile 
and  Adult  Trapping  Program 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Finding  of  No  Significant  Impact 
IFONSI)  for  BPA's  Proposed  Funding  of 
Snake  River  Sockeye  Salmon  Sawtooth 
Valley  Project — 1992  Juvenile  and  Adult 
Trapping  Program. 

SUMMARY:  BPA  proposes  to  continue 
funding  a  program  initiated  in  1991  to 
conserve  and  begin  rebuilding  the  Snake 
River  sockeye  salmon  [Onchoryncbus 
nerka]  run  in  the  Sawtooth  Valley  of 
southcentral  Idaho.  Proposed  actions  for 
1992  include:  Trapping  juvenile  O.  nerka 
migrating  out  of  Redfish  Lake  and 
Alturas  Lake,  and  transporting  them  to  a 
facility  near  Boise,  Idaho,  for  rearing 
until  matiuity;  and  trapping,  holding, 
and  spawning  adult  Snake  River 
sockeye  returning  to  Redfish  Lake  and 
rearing  their  progeny  to  maturity. 

BPA  has  prepared  an  environmental 
assessment  (EA),  DOE/EA-0604,  that 
describes  the  potential  environmental 
effects  of  the  1992  Juvenile  and  Adult 
Trapping  Program.  DOE  has  determined 
that  the  proposed  action  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment, 
within  the  meaning  of  the  National 
Eavironflaental  Policy  Act  of  1969 
(NEPA).  Therefore,  the  preparation  of  an 
environmental  impact  statement  (EIS)  is 
not  required  and  DOE  is  issuing  this 
FONSI. 


FO«  PURTHEW  PROJECT  INFORMATION 
CONTACT:  Mr.  John  Rowan,  EA  Manager, 
Bonneville  Power  Administration — PGA, 
P.O.  Box  3621.  Portland.  Orf^on  97308, 

telephone  (503)  230-4238, 

FOR  GENERAL  INFORMATKM  ON  DOC  NCPA 
PROCEDURES  OR  STATUS  OF  A  NEPA 
REVIEW  CONTACT:  Carol  M,  Borgstrom. 

Dirpctor.  Office  of  NEP.A  Oversight,  E}1- 
25.  U  S.  Department  of  Energy.  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585:  telephone  (202) 
S86-t600  or  l-800-472-2"56. 

FOR  COPIES  OF  THE  EA  CONTACT 

Bonneville  Power  Administrations 
P^jblic  Involvement  office  in  Portland- 
Telephone  numbers.  voice/TTY,  for  the 
Public  Involvement  office  are;  230-3478 
in  Portland;  and  toll-free  (800)  622-4519 
for  the  rest  of  the  United  States. 

BACKGROUND;  On  Apnl  2,  1991,  the 
National  Marine  Fishenes  Service 
(NMFS)  proposed  to  list  the  Snake  River 
sockeye  salmon  as  endangered  under 
the  Endangered  Species  Act  of  1973,  as 
amended  (ESA).  On  May  3, 1991,  the 
Idaho  Department  of  Fish  and  Game 
(IDFG),  in  coordination  with  the 
Shoshone-Bannock  Tribes  (SBT)  and  the 
University  of  Idaho  (U  of  I),  requested 
BPA  funding  of  an  interim  emergency 
effort  to  save  Snake  River  sockeye 
salmon. 

On  May  9, 1991,  BPA  received 
approval  from  the  Council  on 
Environmental  Quality  (CEQ)  to  proceed 
WTth  funding  the  emergency  effort  under 
alternative  arrangements  for  NTPA 
compliance,  pursuant  to  40  CFR  1506.11 
of  the  CEQ  regulations.  Documents 
prepared  in  support  of  alternative  .N'EP.A 
compliance  arrangements  covered  the 
1991  trapping  and  rearing  of  juvenile  O. 
nerka  migrating  out  of  Redfish  Lake  in 
the  Sawtooth  Valley  of  Idaho  and  the 
1991  trapping,  holding,  and  spawning  of 
adult  Snake  River  sockeye  returning  to 
Redfish  Lake.  While  BPA  is  currently 
funding  this  emergency  effort,  additional 
funding  has  been  requested  by  IDFG,  the 
SBT,  the  U  of  I  and  N'MFS  that  continues 
the  effort  started  in  the  spring  of  1991  to 
conserve  and  rebuild  the  Snake  River 
sockeye  salmon  run.  On  November  20, 
1991.  Snake  River  sockeye  salmon  were 
officially  listed  by  NMFS  as  endangered 
under  the  ESA.  The  listing  took  effect  on 
December  20, 1991. 

PROPOSED  ACnON:  BPA  proposes  to 
fund  the  1992  Snake  River  Sockeye 
Salmon  Juvenile  and  Adult  Trapping 
Program.  The  proposed  action  is  very 
similar  to  actions  taken  in  1991.  During 
the  spring  1992  outmigration  from 
Redfish  and  Alturss  Lakes,  juvenile  O 
nerka  would  be  trapped  and  transported 
to  the  Eagle  Fish  Health  Facility  located 
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outside  of  Boise,  Idaho.  There  the 

juveniles  would  be  reared  to  maturity, 
spawned  and  their  progeny  released 
back  into  the  Snake  River  system.  BPA 
is  preparing  an  EIS  that  will  analyze  the 
potential  environmental  effects  of 
alternative  release  strategies  for  these 
progeny. 

During  late  summer  1992,  adult  Snake 
River  sockeye  salmon  returning  to 
Redfish  Lake  would  be  trapped, 
transported  to  the  Sawtooth  Hatchery 
and  spawned.  The  above-referenced  EIS 
will  be  used  to  evaluate  alternative 
release  strategies  for  the  progeny  of  the 
captive  brookstock  program. 

Alternatives  considered  in  the  EA 
included:  Use  of  the  1991  juvenile 
trapping  site  for  the  1992  juvenile 
trapping  effort:  use  of  the  Sawtooth 
Hatchery  for  rearing  juvenile  O  nerka 
trapped  in  1992;  trapping  adults  at 
Lower  Granite  Dam  in  1992;  No  Action, 
wherein  BPA  would  not  fund  1992 
juvenile  and  adult  trapping  efforts;  and 
the  Proposed  Action,  as  described  in  the 
above. 

SUMMARY:  For  further  discussion  of  the 
need  for  the  proposed  action,  the 
proposal,  a  description  of  potential 
environmental  effects,  and  the 
alternatives,  see  the  EA 

The  proposed  action  enables  entities 
responsible  for  management  of  the 
Snake  River  sockeye  salmon  to  conserve 
remaining  Snake  River  sockeye  salmon 
in  order  to  begin  rebuilding  the  run  in 
the  Sawtooth  Valley.  If  no  action  were 
taken  to  trap  juvenile  outmigrants.  they 
would  be  allowed  to  migrate 
downstream  through  the  Salmoa  Snake 
and  Columbia  River  system  toward  the 
Pacific  Ocean.  Because  current  numbers 
of  sockeye  migrating  out  of  Redfish  Lake 
are  so  low  and  mortality  rates  through 
their  life  cycle  are  high,  it  is  likely  that 
the  Snake  Rivers  sockeye  salmon  would 
cease  to  exist  under  the  No  Action 
alternative.  By  trapping  outmigrating  o. 
nerka.  fisheries  management  entities 
have  the  best  chance  for  conserving  the 
species  and  beginning  the  rebuilding 
effort.  If  no  action  were  taken  to  trap 
adult  Snake  River  sockeye  salmon 
returning  to  Redfish  Lake,  they  would  be 
allowed  to  migrate  into  the  lake  and 
spawn  naturally.  Because  there  are  so 
few  adults  expected,  juvenile  mortality 
rates  in  the  natural  environment  would 
likely  result  in  few  progeny  being 
available  for  outmigration  from  the  lake. 
Consultation  with  IDFG.  the  SBT.  and 
the  U.S.  Forest  Service  (Sawtooth 
National  Forest  and  Sawtooth  National 
Recreation  Area)  has  revealed  no 
controversy  and  no  unusual 
environmental  conce.T.s  associated  with 
the  proposed  actions.  Assessment  of  the 


proposed  actions  did  not  reveal  any 
unknown  or  unique  risks  or  any  highly 
controversial  effects  BPA  consulted 
with  the  U.S.  Fish  and  Wildlife  Service 
and  NMFS  pursuant  to  section  7  of  the 
ESA.  USFWS  stated  that  the  proposed 
1992  juvenile  and  Adult  Trapping 
Program  would  not  likely  feopardir.e  the 
continued  existence  of  endangered  or 
threatened  species,  or  adversely  modify 
or  destroy  their  cntical  habitat  On 
February'll,  1992,  USFWS  stated  that 
the  proposed  1992  Juvenile  and  Adult 
Trapping  Program  will  have  no  adverse 
impact  on  bald  eagles  and  wolves  or 
their  habitat.  On  Apnl  8.  1992,  NMFS 
issued  a  No  jeopardy  Biological  Opi.".:iin 
on  BPA's  proposed  funding  of  IDECi  s 
juvenile  trapping  and  reanng  program 
and  adult  trapping  program  Although 
NMFS  has  not  yet  issued  a  Biological 
Opinion  on  the  NMFS'  portion  of  the 
project  [hatching  eggs  and  rearing  the 
progeny  from  adults  trapped  this  year). 
BPA  expects  a  No  jeopardy  Biological 
Opinion.  The  Idaho  Departm.ent  of  Fish 
and  Game  and  the  National  Marine 
Fisheries  Service  must  have  ESA 
Section  10  permits  to  implement  the 
proposed  program.  The  EA  has  not 
identified  any  significant  effect  on  the 
quality  of  the  human  environment  as  a 
result  of  the  proposed  1992  juvenile  and 
Adult  Trapping  Program.  In  fact,  the 
proposed  action  should  contribute  to  the 
quality  of  the  human  environment  by 
conserving  and  rebuilding  a  run  of 
salmon  in  Idaho  that  has  great  cultural 
and  histoncal  value  to  the  people  of  that 
state  and  much  of  the  rest  of  the  Pacific 
Northwest. 

In  a  related  EIS.  the  Sawtooth  Valley 
Project  (formerly  Stanley  Basin)  EIS, 
BPA  will  evaluate  the  potential 
environmental  effects  of  the  following 
proposed  actions  and  alternatives; 
Continuation  of  trapping  and  rearing 
juvenile  o.  nerka  migrating  out  of 
Redfish.  Alturas.  and  other  Sawtooth 
Valley  lakes  during  .^p^l.  May.  and 
June:  continuation  of  trapping,  holding, 
and  spawning  of  adult  sockeye  returning 
to  Redfish  Lake:  release  of  juvenile 
sockeye,  denved  from  juvenile  and  adult 
trapping  efforts,  back  into  the  Snake 
River  system;  removal  or  modification  of 
barriers  in  Sawtooth  Valley  that  block 
upstream  migration  of  anadromous  fish: 
fertilization  of  Redfish  Lake  and  other 
selected  Sawtooth  Valley  nursery  lakes 
to  improve  productivity  for  sockeye 
salmon;  and,  continuation  of  research  to 
determine  the  relationship  between 
sockeye  salmon  and  kokanee  salmon. 
DETERMINATION:  Based  on  information  in 
the  EA.  as  summarized  here,  the 
proposed  1992  Juvenile  and  Adult 
Trapping  Program  does  not  constitute  a 


major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
NEPA.  Therefore,  the  preparation  of  an 
EIS  for  the  proposed  action  is  not 
required  and  DOE  is  issuing  this  FONSL 

Issued  in  Washington.  DC.  on  April  9, 1992. 
Peter  N.  Bnish. 

Acting  Assistant  Secretary  Environment 
Safety  and  Health. 
(FR  Doc.  92-6977  Filed  4-16-«2;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP92-'!53-DOO' 

Texas  Gas  Transmission  Corp  . 
Limited  Waiver  of  Tariff  Provisions 

Apnl  13,  1992. 

Take  notice  that  on  April  9. 1992. 
pursuant  to  9  385.206  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  a  petition  seeking  a  limited  waiver 
of  section  9  of  its  FT  Rate  Schedule.<i|i 
order  to  allow  the  assignment  on  a 
permanent  basis  of  firm  capacity  held 
by  Southern  Gas  Company  (Southern)  to 
the  City  of  CarroUton,  Kentucky 
(CarroUton). 

Texas  Gas  states  that  it  is  filing  the 
instant  petition  to  request  the  waiver  of 
section  9  of  its  FT  Rate  Schedule,  as 
contained  in  First  Revised  Volume  No. 
2-A  of  its  FERC  Gas  Tariff,  which  may 
be  necessary  to  allow  the  permanent 
assignment  by  Southern  to  CarroUton  of 
the  Agreement.  Texas  Gas  states  that 
both  CarroUton  and  Southern  have 
requested  Texas  Gas  to  seek  the 
necessary  authorizations  to  permit  such 
an  assignment. 

Texas  Gas  states  that  CarroUton  has 
indicated  its  arrangements  with 
Southern  to  provide  the  firm 
transportation  service  for  its  system 
supply  has  proved  unacceptable  and 
wishes  to  become  the  shipper  under  the 
Agreement,  so  it  can  have  operational 
control  over  the  transportation 
arrangement  and  increase  its  supply 
flexibiUty.  Southern  and  Texas  Gas 
have  agreed  to  such  assignment,  upon 
receipt  of  the  appropriate  and  necessary 
approvals. 

Texas  Gas  requests  waiver  of  section 
9  of  its  FT  Rate  Schedule  which  contains 
the  terms  and  conditions  of  its  Capacity 
Assignment  Program,  so  that  Southern 
can  assign  its  firm  capacity  on  Texas 
Gas  directly  to  Carrollton  on  a 
permanent  basis. 
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Any  person  desiring  to  ne  hfard  ')r  to 
protest  said  filing  snoald  fne  a  Tiofor  ■ 
intervene  or  protest  with  tne  Federal 
Enet^y  RpKuidtory  Corr, mission.  825 
N'ort!^.  Capitoi  StTPct  \E.   VVaBhir^fjton. 
DC  2t>426.  in  dccoraance  with  18  CFR 
38521 4  and  385-211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  20. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson,  Jr.. 
Acting  Sec  retary. 
|FR  Doc.  92-8937  Filed  4-16-92;  8:45  am] 
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Office  of  Conservatton  and 
Renewable  Energy 

State  Energy  Advisory  Boara:  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  86  StaL  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  State  Energy  Advisory  Board. 

Date  &  Time:  May  7,  1992—9  a.m.  to  4:45 
p  m  and  May  8. 19&2— 9  a.m.  to  5  p.m. 

Place:  Latham  Hotel  3000  M  Street.  NW.. 
Waahingtoa  DC  20007.  202-726-SOGa 

Contact:  Sarah  Kirchen.  U.S.  Department  of 
Enerxy.  Office  of  Technical  &  Financial 
Assistance.  CE-50.  Conservation  ft 
Reneiwable  Enersy.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585,  202- 
586-1893. 

FAX:  2(E-5a6-5145. 

Purpose  of  the  Board:  To  make 
recommendations  to  the  Assistant  Secretary 
for  Conservation  and  Renewable  Energy 
regarding  energy  efficiency  goals  and 
objectives  and  programmatic  and 
administrative  poiicies  related  to  the  State 
energy  efficiency  grant  programs,  and  to 
otherwise  carry  out  the  Board's 
responsibilities  as  designated  la  the  State 
Energy  Efficiency  Programs  Improvement  Act 
of  1990  (P.L  101-440). 

Purpose  of  the  Meeting:  To  establish  the 
Board's  operating  structure,  consider  the 
Department  of  Energy's  proposed  changes  to 
the  Weatheri2ation  Assistance  Program  and 
identify  other  important  issues  affecting 
energy  efficiency  and  renewable  energy 
technology  deployment 

Tentative  Agenda  I 

•  Intent  ofP.LlOl^MO 

•  Review  of  Advisory  Committee 
Procedures  and  Report  Requirements 

•  OTFA  Program  Overview* 

•  Briefing  on  Oil  Overcharge  Status 


•  New  OTFA  Initiatives 

•  Discuss  Proposed  WAP  RegulaUoos 

•  Identify  STEAfi  Coals  and  Deliverables 
Public  Participalkm:  The  meeting  is  spen 

to  the  public.  The  chairperson  of  the  Board  ii 
empowered  to  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of  business. 
Any  member  of  the  public  who  wishes  to 
make  an  oral  statement  pertaining  to  ageodfl 
items  should  contact  Sarah  Kirchen  at  the 
address  or  telephone  number  listed  above. 
Requests  must  be  received  at  least  five  days 
prior  to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation  on 
the  agenda. 

Transcript:  Available  for  public  review  and 
copying  at  the  Public  Reading  Room,  room 
1E--190,  Forrestal  Building,  lOOO  Independence 
Avenue.  SW..  Washington.  DC.  between  9 
a.m.  and  4  p.m..  K4onday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washingtoa  DC,  on  April  13, 
1992. 

Marcia  L  Mocris, 

Deputy  Advisory  Committee  h4onagem€nt 
Officer. 
[FR  Doc  92-aB74  Filed  4-16-92:  8:45  am] 

BHXiMG  CODE  •450-01-11 


Office 


fFE 


f-ossi!  Es^e-'gy 


HO 


lnK,Q,cp,  Cia.5  Corrpany.  Order  Granting 

3i3nxeT  A 'Tior'^alton  to  import  and 

£  «poi"!  Nature,  Gas  F^o-^  and  to 
Cafiaoa  and  Mexico 

AGE^4CY:  Office  of  Fossil  Energy, 
Department  of  Energy, 

ACTION:  Notice  of  an  order  granting 
blanket  authorization  to  import  and 
export  natural  gas  from  and  to  Canada 
and  Mexico. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Enserch  Gas  Company  blanket 
authorization  to  import  up  to  200  Bcf  and 
export  up  to  200  Bcf  of  natural  gas  from 
and  to  Canada  and  Mexico,  over  a  two- 
year  period  commencing  with  the  date 
of  the  first  import  or  the  first  export. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  April  la  1992. 
ChaH«s  F.  Vacek. 

Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy ■ 
|FR  Doc.  92-B478  Filed  4-16-92;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL -4124-31 

GuideKne*  for  Oxygenated  Gasoline 
Waivers  under  Section  21l<mK3KC)  of 
the  Clean  Air  Act  as  Amended 

agency:  Environmental  Protection 
Agency. 

ACT10I4:  \otice  of  availability  of 
jji.iiielines. 

summary:  The  Environmental  Protection 
Agency  (FJ'.A)  is  announcing  the 
availability  of  guidelines  for  oxygenated 
gasoline  v\'aivers  under  section 
211(m)(3)(C]  of  the  Clean  Air  Act  as 
amended 

AOORESSCS:  Persons  wishing  to  receive 
copies  of  these  guidelines  should 
contact  Ms.  Angela  Youns  at  (2021  280- 
2637.  After  Apnl  3,  1992.  Ms.  Young  may 
be  reached  at  (202)  233-9010.  Written 
requests  for  guidelines  may  be  sent  to: 
Ms.  Angela  Youns.  Field  Operations  and 
Support  Division  {EN-397F),  401  M 
Street.  SW.,  Washington,  DC  20460. 

Materials  relevant  to  t.hese  guidelines 
have  been  placed  in  Docket  A-91-04  by 
FP.A.  The  docket  is  located  in  the  Air 
Docket  Section  (LE-131),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washingtan  DC:  20460  in 
room  M-i500  of  VVaterSide  Mdil  and 
may  be  inspected  from  830  a.m.  to  noon 
and  1:30  p.m.  to  3:30  p.m.  Monday 
through  Friday.  A  reasonable  fee  may  be 
charged  for  copying  docket  material. 

EPA  utilized  the  Regulatory 
Negotiation  process  m  developing 
proposed  waiver  guidelines.  NJaterials 
relevant  to  the  Regulatory  .Negot.ation 
have  been  placed  m  Docket  A-91-17  by 
EPA.  The  dorket  is  located  at  ttie 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
•or  information  on  the  suhs'dn';\e 
content  of  the  guideiines.  please  t  ontact 
Mr.  Alfonse  Mannato  at  (202)  26O-9040. 
After  Apnl  3.  1992.  Mr.  Mannato  may  be 
reached  at  (2021  233-9010.  For  copies  of 
the  guidelines,  please  contart  Ms 
Angela  Young  a'.  :he  phone  numt;^  :-s 
sperifed  m  the  '"ADDRESSES"  secnon. 

SUPPLEMENTAPY  INf^ORMATION:  Ser  tion 

211(m){3)fC)  of  the  Clean  .A:r  Act  as 
amended  by  the  Clean  Air  Act 
Amendments  of  1990  (  "the  Acf)  allows 
any  person  to  petition  the  Adminis'^ator 
to  delay  the  effective  date  of  an 
oxygenated  gasoline  program  re(;uired 
under  section  211(m)  of  the  Act.  If  the 
Administrator  determines  that  there  is, 
or  is  likely  to  be.  for  any  subject 
nonattainment  area  inadequate 
domestic  supply  of,  or  distribution 
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capacity  for,  oxygenated  gasoline 
meeting  the  requirements  of  section 
211(m)  or  fuel  additives  ("oxygenates) 
npressary  to  meet  such  requirements. 
then  the  Administrator  shall  delay  the 
effective  date  of  the  required  program 
for  one  year.  Upon  petition,  the 
Administrator  may  delay  the  effective 
date  for  one  additional  year. 

On  September  3.  19^1.  EP.A  published 
B  Notice  of  Proposed  Guidelines  in  the 
Federal  Register.'  EPA  utilized  the 
Regulatory  Negotiation  process  in 
developing  the  proposed  guidelines  For 
a  detailed  discussion  of  the  Regulatory 
Negotiation  process  as  it  relates  to  the 
proposed  guidelines,  please  refer  to  the 
September  3,  1991  notice. 

EPA  IS  announcing  the  availability  ot 
gLideiines  for  waiver  petitions 
submitted  under  .section  2n(m)|Ji|C"). 
The  guidelines  discuss  the  contents  of 
such  petitions,  guidelines  for  decisions. 
as  well  as  other  relevant  factors. 

Interested  parties  may  receive  copies 
of  these  guidelines  from  Ms.  Angela 
Young  at  the  EPA  address  listed  above. 

Dated;  Aprii  a  19«2. 
William  G.  Rosenberg, 
Assistant  Administrator  for  Air  and 
Radiation. 
[Pit  Doc.  92-8967  Filed  4-16-92:  8:45  arr.| 

BILUNG  COOC  6S60-5&-M 

[ER-FRL-4124-21 

Environmental  Impact  Statements  and 
Regulations;  Availability  o1  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  30,  1992  Through  April 
03,  1992  pursuant  to  the  Environmental 
Review  Process  (ERP],  under  section  3(t9 
of  the  Clean  Air  Act  and  section 
102(2;!'  !  of  the  National  Environmental 
Policy  Art  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statem.ents  (EISs)  was  published  m  VR 
dated  April  10,  1992  (57  FR  U^'^] 

Draft  EISs 

ERP  No.  D-AFS-KB5138-CA  R.iting 
EC2,  Red  Hiii  Planning  Area  Timber 
Sale.  Implementation,  Sequoia  National 
Forest,  Tule  River  Ranger  District, 
Tulare  County.  CA. 

Summary 

EPA  expressed  environmental 

concerns  regarding  potential  impacts  to 
water  quality,  air  quality  and  cumulative 


.5f,  yv  4  iWj  (Spplember  3, 1<W1 ). 


losses  of  wildlife  habitat  EPA  reque!!tpd 
information  m  the  FEIS  concemmg 
cumulative  impacts  to  wildlife  habitat 
and  air  and  water  qualitv  from  the  Red 
Fl  11  and  other  planned  timber  sales 

KRP  N.T  D-ROP~G81()05-TX  Ra'inp 
FC2,  [effprson  County  Federal 
Correctional  Complex.  Construction  and 
Operation.  Cify  of  Beaumont  If^fft^rson 
County.  TX. 

Summary 

EPA  had  environmental  concerns  with 
the  lack  of  sufficient  information  in  the 
following  areas  hazardous  waste,  prime 

farmland  and  wetUnds  EP.A 
rerommended  the  following: 
Development  of  a  waste  minimization 
plan,  cl-irification  of  prime  farmland 
acreage,  additional  information 
rpgardma  the  wildlife  habitat  value  of 
wetland  areas  and  completion  of  a 
wetlands  delineation  so  that  imp.n  •;*  fo 
wetlands  can  be  Quantified 

Final  EISs 

FRP  No.  F- AFS-Lb5152-AK  Knp  B«y 
Timber  Harvest  Protect,  Availability  of 
Timber  to  the  Alaska  Pulp  Long-Term 
Timber  Sale  Contract.  Timber  Sale  and 
Road  Construction.  Implementation 
Tongass  National  Forest.  Baranof 
Islands.  AK. 

Summary 

EPA  continued  to  have  concer-is  with 
the  potential  effect  of  the  action 
alternatives  on  water  quality.  A  water 
quality  monitoring  plan  should  be 
developed  prior  to  project 
implementation  to  d^'monstrute  tn.it 
Alaska's  Water  Quality  Standards  will 
be  met  and  fishenes  are  protected. 

Regulations 

ERP  No.  R-NSF-A991 93-00  45  CFR 
Part  641— Environmental  Assessment 
Procedure  for  Proposed  .National 
Science  Foundation  Actions  in  the  US 
Antarctica  Program.  Proposed  Rule;  157 
FR  7355). 

Summary 

EPA  had  concerns  that  the  procedures 
described  in  the  proposed  rule  appear  to 
more  closely  ^ef!^>ct  the  pro\'isions  of 
E.0. 12114.  EPA  expressed  concerns  in 
the  context  of  whether  the  proposed  rule 
embodies  all  of  the  relevant 
requirements  of  the  Protocol,  and 
recommended  that  NSF  provide 
clarification  on  several  sections  of  the 
proposed  rule. 

Dated:  April  14.  1992. 
Richard  E.  Sanderson, 
Dirpctor.  Office  of  Federal  Activities. 
|FR  Doc.  P:-AP91  F  lod  4-16-92;  8i4S  am) 

B'lLiNG  COO€  •seo-KMd 


[EB-fWL-4 174-1] 

Environmental  Impact  Statements; 
AvatlabUlty 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
:-'W5076  or  (202)  260-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  April  6, 1992  through 
April  la  1992  pursuant  to  40  CFR  1506.9. 

EIS  No.  920117.  Draft  EIS,  FHW.  NY. 
Northern  State  Parkway  Widening 
Project,  Construction  from 
Meadowbrook  State  Parkway 
Interchange  to  Wantagh  State  Parkway 
Interchange.  Funding.  Town  of  North 
Hempstead,  Nassau  County,  NY.  Due: 
]une  1, 1992,  Contact:  Harold  ).  Brown 
(518)  472-3616. 

EIS  No.  9201ia  Final  EIS.  COE.  N], 
DE.  PA,  Delaware  River  Comprehensive 
Navigation  Channel  Improvement, 
Beckett  Street  Terminal  in  New  lersey 
through  Ph;l  sii(  iphia  Habor, 
Implementation,  Several  Counties,  NJ, 
DE  and  PA.  Due:  May  la  1992.  Contact: 
jerry  I  F.is.j.ale  (215)  59~-6MO 

EIS  N'^  '^..W119.  Draft  EIS,  AFS.  W>. 
Union  Pds,-,  Road  Relocation  Project, 
ConnPHtiri^  linon  Pass  hurto  nnd  Green 
River  Lakes  Rodd.  impienH>m.:tion, 
Bridger-Teton  Nati  nn]  hn  st   Cnedale 
Ranger  District.  Fremont  and  Subiette 
Counties.  WY.  Due:  June  1. 1992. 
Contact:  Kurt  Nelson  (307)  \->*-r  4.4. 

EIS  No.  920120,  Draft  Elb,  t  H»V.  CT. 
Prospect  Street  Bypass,  Improvement, 
Mixmaster  exit  No.  55  from  I-&4  onto 
Governor  Street  to  US  5  in  the  vicinity  of 
Goodwin  Pr     k  Funding.  NPDES, 
section  10  .1! d  +)4  Permits.  Town  of  East 
Hartford,  H-.-'f  ;d  County,  CT.  Due: 
June  8, 1992,  Contact:  James  J.  Barakos 
(203)  240-3705. 

EIS  No.  920121.  Final  EIS,  SCS.  MO, 
Town  Branch  Watershed  Protection 
Plan,  Flood  Reduction  and  Fish  and 
Wildlife  Improvements,  Funding  and 
section  404  Permit.  City  of  Albany. 
Gentry  County.  MO.  Due:  May  18, 1992, 
Contact:  Russell  C.  Mills  (314)  876-0900. 

EIS  No.  920122.  Draft  EIS,  AFS.  OR. 
Quosatana  and  Bradford  Timber  Sales 
and  Integrated  Resource  Projects, 
Implementation,  Siskiyou  Nabonal 
Forest.  Gold  Beach  Ranger  District. 
Curry  County,  OR,  Due:  June  1. 1992. 
Contact:  Susan  Mathison  (503)  247-6651. 

EIS  No.  920123.  Draft  EIS.  UAF,  MO, 
Whiteman  Air  Force  Base  (AFB) 
Minuteman  II  of  the  351st  Missile  Wing 
Deactivation.  Implementation,  Johnson 
County.  MO.  Due:  June  1, 1992.  Contact: 
Joseph  Doyle  (804)  764-7844. 

EIS  No.  920124.  Draft  Supplement, 
AFS,  MT,  Lost  Silver  Timber  Harvest 
Project.  Timber  Sale  and  Road 


13744 


Federal  Register  /  Vol.  57.  No.  75  /  Friday.  April  17,  1992  /  Notices 


Construction.  Implementation.  Flathead 
National  Forest.  Horse  Ranger  District, 
Flathead  County,  MT.  Due:  June  01. 1992. 
Contact:  Allen  Christophersen  (406)  387- 
5243. 

EIS  No.  920125.  Final  EIS,  GSA,  MD. 
Baltimore  Health  Care  Financing 
Administration  Consolidation  (HCFA), 
Sites  Selection  and  Funding.  Woodlawn 
Area.  Baltimore  County,  MD,  Due:  May 
18. 1992.  Contact:  Harold  Quinn  (215) 
656-5680. 

EIS  No.  920126.  Final  EIS.  DOE.  CA. 
WA.  ID,  OR,  Adoption— Pacific  and 
Altamont  Natural  Gas  Transmission 
Pipeline  Construction,  Operation  and 
Maintenance,  Authorization  of  Import 
Licenses  for  Canadian  Natural  Gas 
Shippers,  section  10  and  404  Permits, 
extending  from  Canada  through  CA. 
WA,  ID  and  OR. 

Contact:  P.J.  Fleming  (202)  586^819. 

The  US  Department  of  Energy,  has 
Adopted  the  US  Federal  F.nergy  Regulatory 
Commission's  final  EIS  filed  with  the 
Environmental  Protection  Agency  on  5-16-91. 

Amende<i  Notices 

EIS  No,  910401,  Draft  EIS,  FAA,  MN, 
Minneapolis-St.  Paul  International 
Airport.  Runway  4-22  Extension, 
Funding,  Wold-Chamberlain  Field. 
Hennepin  County,  MN,  Due:  May  1. 
1992.  Contact:  Glen  Orcutt  (612)  725- 
7221. 

Published  FR— 11-15-91  Review  period 

e.xtended. 

EIS  No.  920068,  Draft  EIS,  SFW,  NJ, 
Delaware  River  Watershed  Basin, 
Introduction  of  an  Anadromous 
Salmonid  Species.  Implementation. 
Funding.  Delaware  River,  Nj,  Due:  June 
5, 1992.  Contact:  Ronald  Essig  (617)  965- 
5100. 

Published  FR— 03-13-52— Review  period 
extended. 

Dated:  April  14,  1992.  | 

Richard  E.  Sanderson, 
Director.  Off  we  of  Federal  Activities. 
[FR  Doc  92-8992  Filed  4-16-92:  8:45  am] 

BILLING  :00€  55«<>->C-M 


National  Drinking  Water  Advisory 
Council;  Open  Meeting 

Under  section  (l)(a)(2)  of  Public  Law 
92^23,  "The  Federal  Advisory 
Committee  Act."  notice  is  hereby  given 
that  a  meeting  of  the  National  Drinking 
Water  Advisory  Council  established 
under  the  Safe  Drinking  Water  Act.  as 
amended  (P.L.  99-339],  will  be  held  at  9 
a.m.  on  May  7, 1992  and  at  8:30  a.m.  on 
May  8, 1992,  at  the  Hyatt  Regency 
Bellevue,  900  Bellevue  Way  NE., 
Bellevue.  Washington.  98004.  Council 


Subcommittees  will  hold  their  meetings 
on  May  4  and  5. 1992. 

The  purpose  of  the  meeting  will  be  to 
seek  Council  advice  and  comments  on 
major  program  issues.  These  issues 
include:  Primacy,  Comprehensive  State 
Ground  Water  Protection  Programs  and 
Standard  Setting.  A  panel  of  experts  will 
discuss  Alternative  Financing 
Mechanisms  to  fund  state  program 
implementation  costs  on  May  7,  1992. 

The  meeting  will  be  open  to  the 
public.  The  Council  encourages  the 
hearing  of  outside  statements  and  will 
allocate  a  portion  of  its  meeting  time  for 
public  participation.  Oral  statements 
will  be  limited  to  ten  minutes.  It  is 
preferred  that  there  be  only  one 
presenter  for  each  statement.  Any 
outside  parties  interested  in  presenting 
an  oral  statement  should  petition  the 
Council  by  telephone  at  (202)  26Q-2285. 
The  petition  should  include  the  topic  of 
the  proposed  statement,  the  petitioner's 
telephone  number  and  should  be 
received  by  the  Council  before  May  1, 
1992. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Council  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  the  members 
before  any  final  discussion  or  vote  is 
completed.  Statements  received  after 
the  meeting  will  become  part  of  the 
permanent  meeting  file  and  will  be 
forwarded  to  the  Council  members  for 
their  information. 

Any  member  of  the  public  wishing  to 
attend  the  Council  meeting,  present  an 
oral  statement,  or  submit  a  written 
statement,  should  contact  Ms.  Charlene 
Shaw,  Designated  Federal  Official. 
National  Drinking  Water  Advisory 
Council.  U.S.  Environmental  Protection 
Agency,  Office  of  Ground  Water  and 
Drinking  Water  (WH-550A),  401  M 
Street  SW..  Washington,  DC  20460  or  at 
(202)  260-2285. 

Dated:  April  6. 1992. 
James  R.  Elder. 

Director,  Office  of  Ground  Water  and 
'Drinking  Water 
(FR  Doc.  92-8958  Filed  4-16-92;  8:45  am) 

BILUNG  CODE  6560-SO-M 


lFHL-4124-4) 

Science  Adviso^'y  Board,  Radiation 
Adw'isor>  Committee,  open  Meeting. 
May  21-22,  1992 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB)  Radiation 
Advisory  Committee  (RAC)  will  meet  on 
May  21-22. 1991  at  the  JW  Marriott 


Hotel,  on  Pennsylvania  Avenue  at 
National  Place,  1331  Pennsylvania 
Avenue  NV\'.,  Washington,  DC.  The 
Hotel  telephone  number  is  (202)  393- 
2000.  The  meeting  will  begin  at  8:30  a.m. 
Thursday  May  21  and  end  no  later  than 
5  p.m.  Friday  May  22,  The  meeting  is 
open  to  the  public  and  seating  is  limited. 

The  primary  purpose  of  the  meeting  is 
to  allow  the  Committee  to  consider  three 
issues.  One  is  the  Office  of  Radiation 
Program's,  "Reevaluation  of  EPA's 
Methodology  for  Estimating  Radiogenic 
Cancer  Risks".  This  review  began 
February  10-12  and  is  described  more 
fully  in  the  January  29.  1992  Federal 
Register  announcement  (page  3429J  of 
the  Committee's  February  meeting. 
Copies  of  the  Agency's  Reevaluation 
can  be  obtained  by  calling  Dr.  Jerry 
Puskin  (202/260-9633). 

The  second  is  a  review  of  the  Office  of 
Drinking  Water's,  "Suggested  Guidelines 
for  the  Disposal  of  Drinking  Water 
Treatment  Wastes  Containing 
Naturally-Occurring  Radionuclides," 
issued  in  1990  as  a  Public  Water  Supply 
Guidance.  The  Guidelines  document 
was  developed  and  reviewed  inside  and 
outside  of  EPA.  Organizations 
participating  in  the  development  and 
review  include:  a  special  committee  of 
the  Conference  of  Radiation  Control 
Program  Directors:  the  Department  of 
Energy;  several  EP.'^  program  offices 
and  regions;  the  Nuclear  Regulatory 
Commission;  and  selected  states.  With 
the  assistance  of  the  Office  of  Radiation 
Programs  (ORP)  the  ODW  exercised 
initiative  in  creating  this  document  in 
support  of  the  regulation  of 
radionuclides  in  drinking  water. 

Existing  and  anticipated  regulations 
would  require  water  supply  systems  that 
distribute  water  containing  uranium, 
radium,  or  radon  in  excess  of 
established  levels  to  remove  these 
radionuclides.  Treatment  of  these  water 
supplies  can  concentrate  the 
radionuclides  in  the  treatment  wastes. 
The  stated  purpose  of  the  EPA 
Guidelines  document,  which  addresses 
the  management  of  these  wastes,  is  "to 
guide  waste  treatment  facilities  and 
State  and  local  regulators  toward  safe 
and  responsible  waste  management 
practices,"  Copies  of  the  Guidelines 
document  can  be  obtained  by  calling  the 
Safe  Drinking  Water  Hotline'(80G/426- 
4791). 

Having  consulted  with  ODW  staff,  the 
Committee  plans  to  address  the 
following  questions: 

1.  In  the  Guidelines  document,  the 
ODW  summarized  well-documented 
drinking  water  treatment  technologies 
and  disposal  practices  (The  summary 
does  not  include  a  critical  evaluation  of 
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trpdtment  technoloRies  for  BAT 
idenUfication  and  costing  purposes 
\\  huh  appears  in  a  different  document  ) 
.\r('  the  relevant  available  treatment 
!i'i  .'inologies  and  avBilabie  disposal 
practices  correctiy  characterized? 

2.  The  ODVV  compiled  background 
and  technical  cntena  from  many 
sources.  Are  the  background  matenals 
and  numerical  cntena  used  in  creating 
the  1990  Guidelines  document  stiil 
scientifically  supportable  and  current. 
especially  in  terms  of  specific  limits  for 
solid  waste  disposal? 

3.  Are  (he  rationale  and  guidance  for 
selection  of  treatment  technologies  and 
waste  disposal  practices  clear? 

4.  Is  the  recommended  radiation 
exposure  guidance  for  workers 
complete,  approph.Jte,  and  clear? 

5.  Are  there  other  important  issues 
that  should  be  addressed  in  the 
Guidelines  document? 

Thirdly,  the  Comm.ittee  will  consider 
additional  activities  for  FY92. 

For  details  concerning  this  meeting, 
including  a  draft  agenda,  piease  contact 
Mrs.  Kathleen  Conway  (before  May  1) 
or  Mrs.  Dorothy  Clark  (until  the  date  of 
the  meeting),  Science  Advisory  Board 
(A-lOlF).  U.S.  Environmental  Protection 
Agency.  401  M  Sireet,  SW.,  Washington, 
DC  20460.  Telephone;  (202]  26a-6552  and 
FAX:  (202)  260-7118.  Members  of  the 
public  v.  ho  wish  to  make  bnef  oral 
presentations  to  the  Comm.ittee  should 
contact  Mrs.  Conway  no  later  than 
Friday.  May  1, 1992  in  order  to  be 
included  on  the  Agenda.  An  additional 
15  minutes  will  be  reserved  each  day  for 
public  comment  not  scheduled  in 
advance.  VVntten  state,Tients  of  any 
length  (at  least  30  copies)  may  be 
provided  to  Mrs.  Conway  for 
distribution  to  the  Committee.  Materials 
received  before  May  1  will  be  mailed  to 
the  Committee,  m.aterials  which  arrive 
later  will  be  distributed  at  the  meeting. 
The  Science  Advison>  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
prev-oLisly  submitted  oral  or  written 
statements. 

D.ilec  Aprils.  1992. 
Donald  G.  Barnes, 
Director.  Science  Advisory  Board. 
|FR  Do<    q.Miflf*  Fiit'd  4-16-92;  fl:45  ami 
BILUNG  CODE  656a-50-U 


[FRL-4 124-61 

Bayou  aux  Carpes  Site.  LA; 
Amendment  to  October  16,  1985  Clean 
Water  Act  Section  404(c)  Final 
Determination 

agency:  Envronmental  Protection 
.-\gency. 


action:  Notice  of  amendment  of  section 
404(c]  final  determination  and  notice  of 
availability. 

SUMMARY:  The  Environmental  Protection 
Agency  (FJ'A)  has  amended  the  October 
16,  1985  Clean  Water  Act  section  404|c) 
Final  Determination  concerning  the 
Bayou  aux  Carpes  site  in  Jefferson 
Parish.  Louisiana,  to  add  the  following 
exceptions:  (1)  Discharges  of  dredged  or 
fill  m.aterial  for  the  purpose  of  relocating 
the  below  ground  Shell  Pipe  Line 
Corporation  (Shell)  pipeline,  and  (2) 
discharges  of  dredged  or  fill  material  for 
purposes  of  conductmg  routine 
operation  and  maintenance  of  this  Shell 
pipeline,  provided  dredged  or  fill 
material  is  placed  in  piles  with  breaks  in 
between  to  allow  sheet  flow  to  adjacent 
wetlands.  EPA  concludes  that  these 
proposed  activities  will  not  result  in 
unacceptable  adverse  effects  under 
section  404(c).  This  amendment  does  not 
provide  authorization  under  section  10 
of  the  Rivers  and  Harbors  Act  of  1899  or 
section  404  of  the  Clean  Water  Act  for 
Shell's  proposed  discharges.  Shell  must 
obtain  authorization  from  the  Corps  of 
Engineers  in  order  to  proceed  with  the 
discharges  associated  with  its  proposed 
activities  governed  by  these  statutes  at 
the  Bayou  aux  Carpes  site. 
EFFECTIVE  DATE:  The  amendment  was 
efferti'vp  February  28.  1992  upon 
signature  of  EP.'^'s  Assistant 
Administra'or  for  Water. 
FOR  FURTHER  INFORMATION  CONTACT: 
Specific  details  are  available  from 
Joseph  P  DaVia  (EPA)  at  (202)  260-1602. 
Copies  of  the  amendment  are  available 
through  the  EPA  Wetlands  Hotline  at 
(800)  832-7828. 

SUPPLEMENTARY  INFORMATION!  Section 
404[c.j  of  tne  Clean  Water  Act  authorizes 
EPA  to  prohibit  or  restrict  the  use  of 
portions  of  wafers  of  the  United  States 
for  discharging  dredged  or  fill  material. 
In  December,  1991,  Shell  Pipe  Line 
Corporation  petitioned  EPA  to  modify 
its  1985  section  404(c)  Final 
Determination  concerning  the  Bayou 
aux  Carpes  site  to  enable  it  to  relocate  a 
below  ground  pipeline  to  allow 
completion  of  a  Federal  hurricane 
protection  levee  project  adjacent  to  the 
site,  and  to  conduct  future  routine 
operation  and  maintenance  of  the 
pipeline. 

EPA  announced  Shell's  request  for 
amendment  of  the  Bayou  aux  Carpes 
Final  Determination  and  requested 
public  comment  in  the  January  31, 1992 
Federal  Register  |57  FR  3757).  EPA 
frirmaliy  notified  the  Corps  of  Engineers 
Headquarters  of  the  Shell  petition  and 
requested  any  comments  on  Shell's 
proposal.  EPA  also  mailed  copies  of  the 


Federal  RegistOT  notice  to  other  parties 
believed  to  be  interested  in  the  proposed 
action. 

There  were  no  comments  from  the 
public  received  by  EPA  in  response  to 
the  Feder«!  Ki  gister  notice.  Corps 
Headqudfttib  lesponded  in  a  February 
18, 1992  letter  to  EPA  and  recommended 
that  EPA  give  full  consideration  to  the 
request  by  Shell  to  undertake  the 
activity.  Corps  Headqueu'ters  also  stated 
that  based  on  information  provided,  it 
appears  that  only  minimal  and 
temporary  impacts  associated  with  the 
project  would  be  necessary  to  facilitate 
pipeline  relocation  and  maintenance. 
Further,  Corps  Headquarters  indicated 
that  they  had  coordinated  their  response 
with  the  Corps  of  Engineers  New 
Orleans  District  Office  and  the  District 
was  gathering  information  to  review  the 
project  in  accordance  with  Corps  of 
Engineers  regulatory  requirements. 
According  to  Corps  Headquarters, 
during  the  permit  review  process,  the 
District  will  consider  permit  conditions 
to  minimize  impacts  to  wetlands  within 
the  proposed  project  area. 

EPA  carefully  reviewed  Shell's 
proposal,  comments  submitted  by  the 
Corps  of  Engineers,  and  the  existing 
Bayou  aux  Carpes  section  404(c) 
administrative  record.  Based  on  this 
review,  EPA  concluded  that 
environmental  impacts  associated  with 
the  Shell  pipeline  relocation  activity 
would  not  result  in  unacceptable 
adverse  effects  to  the  Bayou  aux  Carpes 
section  404(c)  area.  In  reaching  this 
decision,  EPA  considered  that  (1)  the 
environmental  impacts  are  minor  and 
temporary  because  the  project  is 
confined  to  an  area  approximately  0.43 
acres  in  size  and  the  project  involves  a 
maximum  discharge  of  300  cubic  yards 
of  dredged  or  fill  material  for  a  period  of 
approximately  two  weeks;  (2)  the 
impacted  area  will  be  restored  to  pre- 
project  contours  when  the  project  is 
complete;  (3)  the  Shell  pipeline 
relocation  is  a  precautionary  action 
necessary  to  facilitate  the  enlargement 
of  a  Federal  hurricane  protection  levee 
adjacent  to  the  section  404(c)  area;  and 
(4)  Shell  evaluated  and  attempted 
alternate  methods  of  pipeline  relocation 
which  were  unsuccessful. 

With  regard  to  the  Shell  request  to 
except  from  the  Bayou  aux  Carpes  Final 
Determination  future  discharges 
associated  with  routine  operation  and 
maintenance  of  this  pipeline,  EPA  has 
determined  that  this  request  is 
equivalent  to  the  existing  exception 
described  in  the  October  16, 1985  Bayou 
aux  Carpes  Final  Determination  for 
routine  operation  and  maintenance 
activities  of  the  Southern  Natural  Gas 
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Corr.pany  pipeline  also  located  within 
the  area  restricted  by  EPA's  action 
under  section  404(c).  No  information  has 
been  provided  which  suggests  that  such 
maintenance  has  had  greater  impacts 
than  expected. 

Dated:  March  31.  1992. 
Martha  G.  Prothro, 

Acting  Assistant  Administrator  for  Water 
!FR  Doc.  M-8965  Filed  4-16-92:  8:45  am) 

BttUNQ  C00£  8560-S<MI 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Contro* 

Technical  Advisory  Committee  tor 
Diabetes  Translation  and  Community 
Control  Pro9rams^  Meetwig 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
fPub.  L.  92-463),  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
committee  meeting. 

Name:  Technical  Advisory  Committee  for 
Diabetes  Translation  and  Community  Control 
Programs. 

Time  and  Date:  8  a.m. -4:30  p.m..  Tuesday. 
May  19.  1992. 

Place:  Ramada  Renaissance  Hotel  Atlanta 
Airport.  4736  Best  Road.  College  Park, 
Georgia  30337.  (Exit  Riverdale  Road  off  1-65.) 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  is  charged  with 
advising  the  Director,  CDC  regarding 
prionties  and  feasible  goals  for  translation 
activities  and  community  control  programs 
designed  to  reduce  risk  factors,  morbidity, 
and  mortality  associated  with  diabetes  and 
Its  complications.  The  Committee  advises 
regarding  policies,  strategies,  goals  and 
objectives,  and  priorities:  identifies  research 
advances  and  technologies  ready  for 
translation  into  widespread  community 
practice;  recommends  public  health  strategies 
to  be  implemented  through  community 
interventions;  advises  on  operational 
research  and  outcome  evaluation 
nethodologies;  identifies  research  issues  for 
further  clinical  investigation:  and  advises 
regarding  the  coordination  of  programs  with 
Federal,  voluntary,  and  private  resources 
involved  in  the  provision  of  services  to 
p«>ople  with  diabetes. 

Matters  to  be  Discussed:  The  Committee 
will  continue  to  discuss  specific  objectives 
related  to  translation  for  Technical  Advisor>' 
Committee  for  Diabetes  Translation  and 
Community  Control  Programs.  In  addition, 
the  Committee  will  discuss  issues  related  to 
current  research  and  science  that  is  ready  fc- 
translation  into  communitywide  practice. 
Division  of  Diabetes  Translation  staff  will 
provide  updates  on  diat>etes  control  activities 
and  programs  currently  operational  within 
and  outside  of  the  Division. 

Agenda  items  are  subject  to  change  as 
prionties  dictate. 

Contact  Person  for  More  Information: 
Frederick  C.  Murphy,  Program  Analyst. 


Division  of  Diat>etes  Translation,  National 
Center  for  Chronic  Disease  Prevention  and 
Health  Promotion,  CDC.  1600  Clifton  Road. 
NE.  (K-10).  Atlanta,  Georgia  30333,  telephone 
404/488-5005  or  FTS  236-5005. 

Dated:  April  10. 1992. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination 
Centers  for  Disease  Control. 

(FR  Doc.  92-8912  Filed  4-16-92;  8:45  am) 
BILUNQ  COOC  4160-1»-M 


NatJonai  Cor-nmittee  on  Vital  and 
Hea:?^  Statistics  iNCVMSi 
SuDcomrifttee  on  Mental  Healtn 
Statistics  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS).  Centers  for  Disease  Control, 
announces  the  following  committee 
meeting. 

Name:  NCVHS  Subcommittee  on  Mental 
Health  Statistics. 

Time  and  Date:  9:30  a.m.-4  p.m..  May  22. 
1992. 

Ptace:  Room  337A-339A,  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue.  SW.,  Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  subcommittee  will  continue 
deliberations  initiated  at  previous  meetings 
regarding  the  collection  and  analysis  of 
institutional  and  person  oriented  longitudinal 
data  on  children  and  youth  with  mental 
disorders.  The  subcommittee  will  also  review 
recent  developments  in  the  area  of  disability 
statistics  particulariy  as  they  relate  to 
proposed  activities  at  NCHS  and  the  National 
Academy  of  Sciences. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D.,  Executive  Secretary, 
NCVHS.  NCHS,  room  1100,  Presidential 
Building.  6525  Belcrest  Road,  Hyattsville, 
Maryland  20782.  telephone  number  301/436- 
7050  or  FTS  436-7070. 

Dated:  April  10, 1992. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 

(FR  Doc.  92-6911  Filed  4-16-92;  8:45  am| 

BILLING  CODE  4160-1»-M 


Fooc  a'^d  D'.j<3  Admirnstratlon 
[Docket  NO.91E-04 761 

DeterminaiiOn  o*  Regulatory  Review 
Period  tor  Purposes  of  Patent 

EitensiO".  De-matop' 

AGENCY:  Food  and  Drug  Administration. 

H}IS. 

action:  Notice. 


summary:  The  Food  and  Drug 
.Administration  {FD.-\)  has  determined 
the  regulatory  -eview  period  for 
Dermatop*  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 

ADDRESSES:  Written  comments  and 
pp'stions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Adm.inistration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 

FOR  FURTHER  INFORMATION  CONTACT: 

joel  Sparks,  Office  of  Health  Affairs 
{HPt"-201.  Food  and  Drag 
Administration,  SSiTO  Fishers  Lane, 

F.ifkvi!!p  MD  2085',  301^143-1382. 

SUPPLEMENTARY  INFORMATION:  The  Drug 

Pnce  Ccmpetitior.  ar.d  Patent  Term 
Restoration  .Act  of  1984  (Pub,  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item.  C'^uman  drug 
product.  anim,a!  drug  product,  m.edical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulaton,-  review  by 
PDA  before  the  item  was  n-,arketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  cf  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  hum.an  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FD.A's  determination  of  the 
length  of  a  regulator^'  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Dermatop". 
Dermatop*  (prednicarbate)  is  indicated 
for  the  relief  of  the  inflammatory  and 
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pruritic  manifestations  of  corticostoroid- 
responsive  dermatoses.  Subsequent  to 
this  approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Dermatop*  (U.S.  Patent 
No.  4.242.334)  from  Hoechst 
Aktiengesellschaft,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration. 
FDA,  in  a  letter  dated  January  30.  1992. 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Dermatop* 
represented  the  first  comm.ercial 
marketing  of  the  product.  Shortly 
thereafter,  'he  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  detenr.ined  that  the 
applicable  regulatory  review  period  for 
Dermatop*  is  3,532  days.  Of  this  time, 
1,4,''.0  days  occurred  during  the  testing 
ph£  se  of  the  regulatory  review  period, 
wh'le  2.062  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1,  The  Date  an  Exemption  Under  Section 
505(1)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  Became  Effective 

lanuary  21, 1982.  The  applicant  claims 
January  22, 1982.  as  the  date  the 
investigational  new  drug  application 
(IND)  became  effective.  However.  FD.'\ 
records  indicate  that  the  IND  effective 
date  was  January  21, 1982,  which  was  30 
days  after  FDA  receipt  of  the  IND. 

2.  The  Date  the  .Application  Was 
Initially  Submitted  With  Respect  to  the 
Human  Drug  Product  Under  Section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act 

January  10, 1986.  FDA  has  verified  the 
applicant's  claim  that  the  new  drug 
application  (NDA)  for  Dermatop*  (NDA 
19-568)  was  submitted  on  January  10, 
1986. 

3  The  Date  the  Application  Was 
.Approved 

September  23,  1991.  VDA  has  verified 
the  applicant's  claim  that  NDA  19-568 
was  approved  on  September  23.  1991. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  2  years  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  June  16. 1992.  submit  to  the 


Dockets  Management  Branch  (address 
above)  written  com.ments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  October  14. 1992.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FD.A  investigation.  (See  H.  Rept.  857, 
Part  1.  90th  Cong.,  2d  sess..  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  April  7, 1992. 
Stuart  L  Nightingale, 
Associate  Commissioner  for  Health  Affairs. 

[FR  Doc.  92-8872  Filed  4-16-92;  8:45  am) 

BILLING  CODE   <'60-01-M 


National  Institutes  of  Health 

National  Cancer  Institute;  Meeting  of 
the  National  Cancer  Institute  Frederick 
Cancer  Research  and  Development 
Center  Advisory  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Institute  Frederick 
Cancer  Research  and  Development 
Center  Advisory  Committee,  June  11  and 
12, 1992,  Building  549.  Executive  Board 
Room,  NCI  Frederick  Cancer  Research 
and  Development  Center.  Frederick, 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  June  11  from  8:30  a.m.  to 
approximately  9:30  a.m.  to  discuss 
administrative  matters  such  as  future 
meetings,  budget  and  informational 
items  related  to  the  operation  of  the  NCI 
Frederick  Cancer  Research  and 
Development  Center.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  June  11 
from  approximately  9:30  a.m.  to 
adjournment  on  June  12  for  a  discussion 
of  the  previous  site  visit  reviews  of  the 
.AIDS  Vaccine  Program  under  contract 
with  Program  Resources.  Inc.  and  the 


Laboratory  of  Chromosome  R  (!ir>fiy 
under  contract  with  Advanctni 
BioScience  Laboratories,  Inc.  During  the 
closed  portion,  a  site  visit  review  of  the 
Molecular  Mechanisms  of 
Carcinogenesis  Laboratory  under 
contract  with  ABL-Basic  Research 
Program  will  be  conducted. 

These  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
contractor,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Carole  Frank,  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31.  room  10A06. 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892.  Tel.  (301)  496-5708.  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 

Dr.  Cedric  W.  Long.  Executive 
Secretary,  Frederick  Cancer  Research 
and  Development  Center  Advisory 
Committee.  National  Cancer  Institute 
Frederick  Cancer  Research  and 
Development  Center,  P.O.  Box  B, 
Frederick.  Maryland  21702-1201,  Tel. 
(301)  846-1108.  will  furnish  substantive 
program  information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower. 
93.399,  Cancer  Control ) 

Dated:  April  8, 1992. 
Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

[FR  Doc.  92-8881  Filed  4-15-92;  8:45  am) 

BILLING  COOC  4140-01-M 


National  Cancer  institute.  Meetings  o! 
the  National  Cancer  Advisory  Board 
and  Its  Subcommittees 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board, 
National  Cancer  Institute,  and  its 
Subcommittees  on  May  5-6, 1992.  The 
full  Board  will  meet  in  Conference  Room 
10.  6th  Floor,  Building  3lC.  National 
Institutes  of  Health,  9000  Rockville  Pike. 
Bethesda.  Maryland  20892.  Meetings  of 
the  Subcommittees  of  the  Board  will  be 
held  at  the  times  and  places  listed 
below.  Except  as  noted  below,  the 
meetings  of  the  Board  and  its 
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Subcooimittees  will  be  open  to  the 
public  to  discuss  issues  relating  to 
committee  business  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

A  portion  of  the  Board  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  provisions  set  forth  in  sections 
553b{c)(4)  and  552b(c)(6),  title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
disciissions  couid  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  coQstitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Office, 
National  Cancer  Institute.  National 
I.astitutes  of  Health,  room  10A06, 
Building  31.  9000  Rockville  Pike. 
Bethesda,  Maryland  20892  (301/496- 
5708)  will  provide  a  summary  of  the 
neeting  and  roster  of  the  Board 
.  members,  upon  request. 

\'ame  of  Committee:  National  Cancer 
■^.d%'i3or>'  Board. 

E<eciilfve  Secretary:  Mrs.  Barbara  Bynum. 
Building  3t.  room  10A03.  Bethesda.  MD  20892: 
(3C1)49&-5147, 

Dates  of  Meeting:  May  5-6. 1992 

Ptace  of  Meeting:  Building  31C,  Conference 
Room  la 

Op?r  Msv  '■ — 8  am.  to  approximately  3 
p  m. 

Agenda:  Reports  on  activities  of  the 
Presidenfii  Cancer  Panel:  the  Director's 
Report  on  the  National  Cancer  Institute:  and 
Scientific  Presentations;  Subcommittee 
Reports:  and  New  Business. 

Closed:  May  5 — 3  p.m.  to  recess. 

Agenda:  For  review  and  discussion  of 
individual  grant  applications. 

Open:  May  6 — 8  a.m.  to  adjournment. 

Agenda:  Policy  and  Scientific 
Presentations.  Mini  Symposium, 
S'jbcommittee  Reports;  and  New  Business. 

Abme  of  Committee:  Subcommittee  on 
Informatioo  axwi  Cancer  Control  for  the  Year 
2000. 

Executive  Secretary:  Mr.  Paul  Van  Nevel. 
Building  31.  room  10A31.  Bethesda,  MD  20892; 
(301)  496-6631. 

Date  of  M*^t-^e  May  5, 1992. 

Place  of  vf.  ofjru.  Building  3lC.  Conference 

^  I 

Open:  7  ear  lo  8  ajn.  ' 

Agenda:  To  discuss  PDQ  Licensing  Policies. 

Name  of  Committee:  Subcommittee  on 
Activities  and  Agenda. 

E<ecu!ive  Secretary:  Dr.  Paulette  Gray. 
v.  es'wocKl  Bu.lding.  room  850,  5333  Westbard 
Avenijp.  Bp'hfsds  MD  20892:  (301)  496-7173. 

Dote  of  Mf^'rs  Ma;.  5.  1992. 

Place  of  Meeting:  Building  31  A,  room 
10A03. 

Open:  12  p.m.  to  1  pjn. 


Agenda:  Discussions  nvili  address  the 
Board's  format  agenda  items  and  activities  of 
the  NCAR 

Name  of  Committee:  Subcommittee  on 
Minority  Health.  Research  and  Training. 

Executi^  Secretary:  Dr.  Vincent  Cairoii. 
Executive  Plaza  North,  room  232.  Bethesda. 
MD  20892:  (301 J  496-8580. 

Date  of  Meeting:  May  5,  1992. 

Phce  ofMeelmg:  Building  31C.  Conference 
8. 

Open:  \  p.m.  to  2  p.m. 

Agenda:  To  discuss  the  update  on  Research 
Training  on  Native  Americans  and  new 
procedures  at  NIH  to  collect  data  on  minority 
participation  on  Institutional  Training  grants. 

Name  of  Committee:  Subcommittee  on 
Planning  and  Budget. 

Executive  Secretary:  Ms.  Iris  Schneider. 
Building  31.  room  11A48.  Bethesda,  MD  20892; 
(301)  496-5534. 

Date  of  Meeting:  May  S.  1992. 

Place  of  Meeting:  Building  3lC.  Conference 
Room  9. 

Open:  1  p.m.  to  2  p.m. 

Agenda:To  discuss  Policy  and  Funding 
Issues  for  OIC  and  Merit  Awards. 

Name  of  Committee:  Subcommittee  on 
Aging  and  Cancer. 

Executive  Secretary:  Dr.  Marvin  Kalt.  ' 
Building  31.  room  10A03.  Bethesda.  MD  20892 
(301)496-4218. 

Date  of  Meeting:  May  5, 1992. 

Place  of  Meeting:  Building  31 C.  Conference 
9. 

Open:  2  p.m.  to  3  pjn. 

Agenda:  To  review  coordination  of 
activities  in  cancer  and  aging  with  other  units 
of  the  Federal  Covemment  and  with  outside 
public  and  private  funding  Agencies. 

Name  of  Committee:  Subcommittee  on 
Women's  Health  and  Cancer. 

E<ecutn-e  Secretary:  Ms.  Iris  Schneider.  • 
Building  31.  room  11A48.  Bethesda.  MD  20892: 
(301)  496-5534. 

Date  of  Meeting:  May  5. 1992. 

Place  of  Meeting:  Building  31C.  Conference 
8. 

Open:  2  pjn.  to  3  p.m. 

Agenda:  Report  on  breast  implant  task 
force:  future  agendas. 

Name  of  Committee:  AIDS  Subcommittee. 

Executive  Secretary:  Dr.  Judith  Karp. 
Building  31.  room  11A23.  Bethesda,  MD  20892; 
(301)496-3503. 

Date  of  Meeting:  May  5, 1992. 

Place  of  Meeting:  Building  3lC.  Conference 
6 

Open:  Immediately  following  the  recess  of 
the  NCAa 

Agenda:  To  discuss  recent  developments  in 
AIIK5  Lymphoma. 

Name  of  Committee:  Subcommittee  on 
Cancer  Centers. 

Executive  Secretary:  Dr.  Brian  Kimes. 
Executive  Plaza  North,  room  300.  Bethesda. 
MD  20882:  (301)  496-8537. 

Date  of  Meeting.  May  5, 1992. 

Place  of  Meeting:  Building  3lC  Conference 
9. 

Open:  Immediately  following  the  recess  of 
the  NCAB  meeting. 

Agenda:  To  discuss  Final  Draft  of  Cancer 
Centers  Support  Grant  Guidelines  and  NC! 


Policy  with  regard  to  changes  in  Cancer 
Centers  Directors. 

Name  of  Committee:  Subcommittee  on 
Environmental  Carcinogenesis. 

Executive  Secretary:  Dr.  Richard  Adamsoa 
Building  31.  room  11A03.  Bethesda,  MD  20892; 
(.301)  496-6618. 

Date  of  Meeting:  May  5. 1992. 

Place  ofMeetim  Boiivlng  3lC,  Conference 
9. 

Open:  6  p.m.  lo  adjournment. 

Agenda:  To  discuss  electric  magnetic  fields. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers;  (93J93.  Cancer  Cause  and 
Prevention  Research.  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  oj.aST,  Cancer  Centers 
Support:  93.398.  Cancer  Research  Manpower 
93.399,  Cancer  Control.) 

Dated:  April  9. 1992. 
Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 
|FR  Doc  92-38-8  F  led  4-16-92:  8:45  amj 

BILLING  CC(D£  •   W-C'-* 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Meetings  of  ttw  National  Deafness  and 
Ottier  Communication  Disorders 
Advisory  Cour>cil  and  Its  Researcb 
Subcommittee 

Pursuant  lo  Public  Law  92-463.  notice 
is  hereby  givpn  of  the  meetings  of  the 
National  Deafr.ess  and  O'^er 
Communication  Disorders  Advisory 
Council  and  its  Research  Subcommittee 
on  May  12-14, 1992.  at  the  National 
Institutes  of  Health.  9000  Rockviiie  Pike. 
Bethesda,  Man,  (and.  The  meeting  of  the 
full  Council  will  be  hdd  m  Conference 
Room  6.  Building  3lC.  and  that  of  the 
subcommittee  m  Conference  Room  7, 
Building  31C. 

The  meeting  of  tfte  Research 
Subcommittee  will  be  open  to  the  public 
on  May  12  from  2  p.m.  until  3  p.m.  for 
the  discussion  of  policy  issues.  The 
meeting  of  the  full  Council  will  be  open 
to  the  public  on  May  13  from  8:30  a.m. 
until  recess  at  approKimately  4  p.m.  for 
a  report  from  the  Institute  Director  and 
discussion  of  extramural  policies  and 
procedures  at  the  National  Institutes  of 
Health  and  the  National  Institute  on 
Deafness  and  Other  Communication 
Disorders. 

In  accordance  uith  the  provisions  set 
forth  in  section  552b(c)(4)  and  552b(c)(6). 
title  5.  use  and  section  tOfdl  of  Public 
Law  92-463,  the  meeting  of  the  Research 
Subcommittee  on  May  12  will  be  closed 
to  the  public  from  3  p.m.  to  adjournment. 
The  meeting  of  the  full  Council  will  be 
closed  to  the  public  on  May  14  from  9 
am.  until  adjournment.  The  closed 
portions  of  the  meetin.^3  will  be  for  the 
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review,  discussion,  and  evaluation  of 
individual  grant  applications.  The 
.ipphcations  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
!n\'asion  of  personal  privacy. 

Further  information  concerning  the 
Council  and  Subcommittee  meetings 
may  be  obtained  from  Dr.  John  C. 
Dalton,  E,\ecutive  Secretary.  National 
Institute  on  Deafness  and  Other 
Communication  Disorders.  Executive 
Plaza  South,  room  400B,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892.  301-496-8693.  A  sum.mary  of  the 
meetings  and  rosters  of  the  m.embers 
may  also  be  obtained  from  his  office. 
Closed  captioning  will  be  available 
throughout  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 


Related  lo  Dedfness  and  Other 
Communicative  Disorder';) 

Dated   .'Vpni  fl.  1992. 
Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 
'FR  Doc  P2-e8»0  Filed  4-16-92;  8:45  am] 

BILLING  CODE  4140-01-M 


Natonal  Heart  Lung,  and  Blood 
Institute;  Meeting 

P,.rsuant  to  Public  Law  92-463.  notice 
IS  hereby  given  of  the  meeting  of  the 
follow  ing  Heart,  Lung,  and  Blood 
Special  Emphasis  Panel. 

This  meeting  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  Special  Emphasis  Panel  (SEP) 
business  for  approximately  one  half 
hour  at  the  beginning  of  the  first  session 
of  the  meeting  Attendance  by  the  public 
will  be  limited  to  space  available.  This 
meeting  will  be  closed  thereafter  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b{c)(6).  title 


5,  U.S.C.  and  section  10(d)  of  Public  Law 
92-463,  for  the  review,  discussion  and 
evaluation  of  individual  contract 
proposals.  These  contracts  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  National  Heart,  Lung,  and 
Blood  Institute,  Westwood  Building, 
room  7A15.  National  Institutes  of 
Health,  Bethesda.  Maryland  20892, 
telephone  301-496-7548,  will  furnish 
meeting  information  upon  request.  Since 
it  is  necessary  to  schedule  meetings  well 
in  advance,  it  is  suggested  that  anyone 
planning  to  attend  the  meeting  contact 
the  Scientific  Review  Administrator  to 
confirm  the  exact  date,  time,  and 
location. 


Meetings 


NHLBi   SEP   on   Ri^P  'of   the   Atnerosclerosis  Risk  in 

Communities  lAPiC) 
Or   Lynn  Amefxte 
Tel,  30l-'i96-8ei8 


1992 


Apfil  29-30 


Tmm 


8  p.m.. 


Location 


Hyatt  Regency. 
Bet^e«da.  MD. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos  93  ai~.  Heart  and  Vascular 
Diseases  Research:  93,838.  Lung  Diseases 
Research:  and  93  839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
ficalth,) 

Dated:  April  9. 1992. 
Susan  K.  Feldman, 

Comnhttee  Management  Officer.  NIH. 
|FR  Doc.  92-6879  Filed  4-16-92;  8;45  am] 

BILLING  CODE  4140-01-M 


National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Meetings 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meetings  of  the 
committees  of  the  National  Institute  of 
General  Medical  Sciences  for  June  and 

July  1992, 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  committee  business  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available. 

These  meetings  will  be  closed 
thereafter  in  accordance  with  provisions 
set  forth  m  sections  552b|c)(41  and 
552b(cK6j,  title  5,  LI,S,C.  and  section 


10(d]  of  Public  Law  92-463.  for  the 
review,  discussion,  and  evaluation  of 
individual  research  training  grant  and 
research  center  grant  applications.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs,  Ann  Dieffenbach.  Public 
information  Officer,  National  Institute  of 
General  Medical  Sciences,  National 
irstitutes  of  Health,  building  31.  room 
4A52,  Bethesda,  Maryland  20892 
(Telephone:  301-496-^7301).  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  committee  members. 

Substantive  program  information  may 
be  obtained  from  each  scientific  review 
administrator  whose  name,  room 
number,  and  telephone  number  are 
listed  below  each  committee. 

Name  of  Committee:  Cellular  and 
Molecular  Basis  of  Disease  Review 
Committee. 

Scientific  Review  Administrator  Dr. 
Carole  Latker,  room  9A10,  Westwood 
Building.  Telephone:  301-496-7125. 

Dates  of  Meeting:  June  4-5. 1992. 


Place  of  Meeting:  Hyatt  Regency 
Hotel,  One  Bethesda  Metro  Center. 
Bethesda,  Maryland  20892. 

Open:  June  4,  8:30  a.m.-9:30  a.m. 

Closed:  June  4.  9:30  a.m.-5  p.m.;  June  5. 
8:30  a.m.-adjoumment. 

Name  of  Committee:  Genetic  Basis  of 
Disease  Review  Committee. 

Scientific  Review  Administrator  Dr. 
Arthur  Zachary.  room  9A14,  Westwood 
Building.  Telephone:  301-496-7125. 

Date  of  Meeting:  June  8. 1992. 

Place  of  Meeting:  Holiday  Inn,  5520 
Wisconsin  Avenue.  Chevy  Chase. 
Maryland  20815. 

Open:  June  8,  8:30  a.m.-9:30  a.m. 

Closed:  June  8,  9:30  a.m.-adjoumment. 

Name  of  Committee:  Pharmacological 
Sciences  Review  Committee. 

Scientific  Review  Administrator  Dr. 
Irene  Glowinski,  room  9A10.  Westwood 
Building.  Telephone:  301-496-7125. 

Date  of  Meeting:  June  15. 1992. 

Place  of  Meeting:  Building  3lC, 
Conference  Room  8,  National  Institutes 
of  Health,  Bethesda.  Maryland  20892. 

Open:  June  15.  8:30  a.m.-9:30  a.m. 

Closed:  June  15.  9:30  a.m.- 
adjoumment. 

Name  of  Committee:  Minority  Access 
to  Research  Careers  Review 
Subcommittee. 
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Scientific  Review  Administrator:  Dr. 
Helen  Sunshine,  room  9A18,  Westwood 
Building.  Telephone:  301^96-7585. 

Dates  of  Meeting:  June  22-23. 1992. 

Place  of  Meeting:  Building  31 C. 
Conference  Room  7,  National  Institutes 
of  Health.  Bethesda,  Mar>'land  20892. 

Open:  June  22.  8:30  a.m.-9:30  a.m. 

Closed:  fune  22,  9:30  a.m.S p.m.,  June 
23,  8:30  a.m.-adjoumment. 

Name  of  Committee:  Minority 
Biomedical  Research  Support  Review 
Subcommittee. 

Scientific  Review  Administrator  Dr. 
Ernest  Marquez,  room  9A13,  Westwood 
Building.  Telephone:  301-402-0635. 

Dates  of  Meeting:  July  16-17, 1992. 

Place  of  Meeting:  Building  31C. 
Conference  Room  8,  National  Institutes 
of  Health.  Bethesda.  Maryland  20892. 

Open:  July  18,  8;30  a.m.-9:30  a.m. 

Closed:  July  16,  9:30  a.m.-5.  p.m.,  July 
17,  8  3C  a  m  -adjournment. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-859.  93-862.  93-863,  93-880, 
National  Institute  of  General  Medical 
Sciences.  National  Institutes  of  Health) 

Dated:  April  8.  1992. 

Susaij  K.  Feldmj.T, 

Committee  Management  Officer,  NIH. 

(PR  Doc  9:-8M2  Filed  4-16-92:  8:45  am| 

B'UJMG  COOC  4t40-01-M 


National  Institute  of  General  Medical 
Sciences;  Meeting  of  t^e  National 
Advisory  General  Medical  Sciences 
Council 

Pursuant  to  Public  Law  92-463,  notice 
IS  hereby  given  of  the  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council.  National  Institute  of 
General  Medical  Sciences.  National 
Institutes  of  Health,  on  May  18-19. 1992. 
Building  31.  Conference  Room  10, 
Building  31.  Bethesda,  Maryland. 

This  meeting  will  be  open  to  the 
public  on  May  18.  Building  31, 
Conference  Room  10.  from  10  a.m.  to  12 
noon  and  from  4:30  p.m.  to  5:30  p.m.  for 
openmg  remarks;  report  of  the  Director. 
NIGMS.  and  other  business  of  the 
Council.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b{cH4}  and  552b(c)(6). 
title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  on  May  18  from  12  noon  to 
4.30  p.m..  and  on  May  19  from  8:30  a.m. 
until  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  discussions  of 
these  applications  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 


and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer.  National  Institute  of 
General  Medical  Sciences.  National 
Institutes  of  Health.  Building  31.  room 
4A52,  Bethesda.  Maryland  20892. 
telephone:  301-496-7301  will  provide  a 
summary  of  the  meeting,  roster  of 
council  members.  Dr.  W.  Sue  Shafer. 
Executive  Secretary,  NAGMS  Council. 
National  Institutes  of  Health.  Westwood 
Building,  room  938,  Bethesda,  Maryland 
20892.  telephone:  301^96-7061  will 
provide  substantive  program 
information  upon  request 

(Catalog:  of  Federal  Domestic  Assistance 
Program  Not.  93-621.  Biophysics  and 
Physiological  Sciences;  93-859. 
Pharmacological  Sciences;  93-862.  Genetics 
Research;  93-663.  Cellular  and  Molecular 
Basis  of  Disease  Research:  93-880.  Minority 
Access  Research  Careers  (MARC);  and  93- 
375.  Minonty  Biomedical  Research  Support 
IMBRS] 

Dated:  April  8. 1992. 
Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  92-8883  Filed  4-16-92:  8:45  am] 

nUJMG  CODE  4t4»-01-« 
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Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Cancer  Biology-Immunology  Contracts 
Review  Committee,  National  Cancer 
Institute,  National  Institutes  of  Health. 
June  10-12, 1992.  Bethesda  Ramada  Inn. 
Embassy  I  Conference  Room.  8400 
Wisconsin  Avenue,  Bethesda.  MD, 
20814. 

This  meeting  will  be  open  to  the 
public  on  June  10  from  8:30  a.m.  to  9:30 
to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
title  5,  U.&C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  on  June  10  from  9:30  a.m.  to 
recess  and  on  June  11  and  12  from  8:30 
a.m.  to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  These  proposals  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 


constitute  a  clearly  unwarranted 
invasion  of  personal  pnvacy. 

The  Committee  Management  Officer. 
National  Cancer  Institute.  Building  31, 
room  10A06.  Natior.al  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members  upon  request. 

Dr.  Lalita  D.  Palekar,  Scientific 
Review  Adrr.inistrator.  Cancer  Biology- 
Immunology  Contracts  Review 
Committee,  5333  Westbard  Avenue, 
room  805,  Bethesda,  Maryland  20892 
(301/496-7575)  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
F*revention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research:  93.395. 
Cancer  Treatmpr.t  Research;  93.396.  Cancer 
Biology  Research.  93.397.  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower; 
93.399,  Cancer  Control.) 

Dated:  April  9. 1992. 
Susan  K.  Feldman. 

Committee  Management  Officer.  NIH. 
[FR  Doc.  92-8877  Filed  4-16-92;  8:45  am) 

BILLIMC  CODE  4140-Ci-W 


Public  Health  Service 

Statement  of  Organization.  Functions 
and  Delegations  of  Authority;  Office  of 
the  Assistant  Secretary  for  Health 

PartH,  P.ibi!'  Heaith  S,:'rv,rp  (PHS), 
Chapter  HA  (Ofike  of  the  Assistant 
Secretary  for  Health),  of  the  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Fleal'h  and  Human    . 
Services  (DHf  iS)  (42  FR  61318, 
December  2. 1977,  as  amended  most 
recently  at  56  FR  33937,  July  24. 1991)  is 
amended  to  reflect  changes  in  the 
Mission  and  functions  of  the  Office  of 
Minority  Health,  Office  of  the  Assistant 
Secretary  for  Health,  relating  to 
implementation  of  the  provisions  of  title 
XVII.  section  1707  of  the  Public  Health 
Service  (PHS)  Act  Public  Law  101-527. 
"Disadvantaged  Minority  Health 
Improvement  Act  of  1990." 

Office  of  the  .\ssistant  Secretary  ff)r 
Health 

Under  Chapter  HA  O'fice  of  the 
Assistant  Secretary  for  Health.  Section 
HA-20.  Functions,  delete  in  its  entirety 
the  statement  for  the  OfTice  of  Minority 
Health  (HAM)  and  add  the  following: 

Office  of  Minority  Health  (HAM) 

The  Deputy  .Assistant  Secretary  for 
Mmonty  Heaith  serves  as  the  Director 
of  the  Office  and  principal  advisor  to  the 
ASH  for  heaith  program  activities  that 
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address  minoriiy  populations,  develops 
policies  for  the  improvement  of  the 
health  status  of  minonty  populdtiors, 
and  coordinates  all  PHS  minority  health 
activities.  In  discharging  these 
responsibilities,  the  Director  receives 
advice  from  the  PHS  Minority  Health 
Coordinating  Committee  and  the 
Advisory  Committee  on  Minority 
Health. 

The  Office  is  responsible  for 
implementing  previsions  assigned  to  it 
by  title  XVIL  section  1707  of  the  PHS 
Act  (Public  Law  101-527. 
■  Disadvantaged  Minonty  Health 
Improvement  Act  of  1990").  The  Office. 
by  providing  Department-wide 
leadership  working  with  PHS  agencies 
and  other  DHHS  OPDlVs  and 
STAFFDIVs.  establishes,  coordinates. 
and  advocates  policies,  programs,  and 
activities  for  the  improvement  of  the 
health  of  minorities.  The  Office:  (1) 
Develops  public  health  policies  for 
improving  the  health  status  of  minority 
populations;  (2)  establishes  goals  and 
objectives  for  DHHS  and  PHS  activities 
relating  to  minority  populations,  to 
include:  (a)  Developing  reporting  and 
moni'oring  requirements  for  these  goals 
and  objectives,  and  providing  periodic 
progress  reports  to  the  ASH  and  the 
Secretary:  (b)  coordinating  the  process 
for  and  the  conduct  of  program  planning 
and  development  activities  concerning 
minority  health  within  DHHS  that  relate 
to  disease  prevention,  health  promotion, 
service  delivery,  and  research:  and  (c) 
reviewing  PHS  agency  budgets  during 
form.ulation  to  ensure  that  budget 
requests  are  consistent  with 
requirements  for  established  goals, 
objectives,  and  priorities:  (3)  enters  into 
interagency  agreements  with  other  PMS/ 
Federal  organizations  to  increase 
participation  of  mmoriues  in  health 
sen'tce  and  promotion  programs;  (4) 
operates  a  National  Minority  Health 
Resource  Center,  disseminating  health 
information,  promoting  education  in  and 
awareness  of  health  prom.otion  and 
disease  prevention,  and  providing 
technical  assistance  in  the  analysis  of 
issues  and  problem.s  relating  to  minority 
health;  (5)  supports  research, 
demonstrations,  and  evaluations  to  test 
new  and  innovative  models  that  support 
program  goals  and  objectives;  (6) 
develops  a  broad  range  of  health 
information  and  health  promotion 
materials  and  teaching  curricula;  (7) 
coordinates  efforts  to  promote  minority 
health  programs  and  policies  in  the 
voluntary  and  corporate  sectors;  (8) 
ensures  that  program  information  and 
senices  are  provided  equitably  and  in 
the  proper  language  and  cultural 
context;  (9)  neRotia'ps  and  awards 


grants  and  enters  into  cooperative 
agreements  and  contracts  with  public 
and  nonprofit  entities;  and  (lOi 
:  0'  -dnates  correspondence  control  and 
executive  secretariat  functions. 

Division  of  Policy  Coordination  (HAM2) 

The  Division:  (1)  Develops  DHHS- 
wide  plans  for  updating  and  refining 
goals  for  minority  health  program.s,  and 
activities;  12)  reviews  the  budget 
requests  of  PHS  agencies  to  ensure 
requirements  are  adequate  and 
consistent  with  the  Secretary's  health 
goals  and  the  Minority  Health  Strategic 
Plan;  (3)  coordinates  the  development 
and  implementation  of  PHS  plans  and 
special  initiatives;  (4)  negotiates  and 
monitors  interagency  agreements 
between  the  Office  of  Minority  Hedt'h 
and  other  Federal  organizations;  (5) 
analyzes  current  and  prospective 
Federal  activities  that  affect  minority 
health,  and  recommends  program 
initiatives  to  improve  the  health  of 
minorities;  (6)  plans,  coordinates  and/or 
conducts  studies  and  evaluations 
relitmg  to  the  occurrence  of  diseases 
and  health  problems  in  minority 
pcipuiations;  (7)  plans  and  conduf.'s 
statistical  and  data  analyses:  (8) 
coordinates  evaluations,  legislative 
activities,  and  reports  to  Corcrt'ss;  and 
(9)  provides  staff  support  to  th-^  PHS 
Minonty  Health  Coordinating 
Committee. 

Division  of  Information  Dissemination 

(HAM3) 

The  Division:  (11  Manages  minority 
health  information,  education  and 
awareness  activities,  including 
operation  of  the  National  Minority 
Health  Resource  Center:  (2)  manages 
public  information  activities,  and  media 
and  pre5.s  relations;  (3)  negotiates  and 
m:onitors  letters  of  agreement  between 
the  Office  of  Minority  Health  and  non- 
Federal  organizations;  (4)  plans  and 
conducts  national  and  regional 
conferences,  workshops  and  seminars 
on  minority  health  issues,  problems,  and 
concerns;  (5)  provides  technical 
assistance  to  Federal  and  State  agencies 
for  the  promotion,  development,  and 
conduct  of  minority  health  programs;  (6) 
plans  and  coordinates  effort  to  promote 
minority  health  programs  and  policies  in 
the  voluntary  and  corporate  sectors;  (7) 
manages  exhibits  and  develops  visual 
and  oiher  graphic  materials  for  OMH; 
and  (8)  provides  staff  support  to  the 
Advisory  Committee  on  Minority 
Health. 

Division  of  Community  Demonstrations 
and  Assistance  (HAM4) 

In  administering  minority 
demonstration  programs  the  Division: 


Jl)  Directs  the  PHS  involvement  in  the 
Secretary's  Minority  Males  in  Crisis 
Initiative  and  manages  the  Minority 
Male  Grant  Program,  and  develops, 
coordinates  and  provides  technical 
assistance:  (2)  manages  the  HIV/AIDS 
Demonstration  Program,  and  develops, 
coordinates  and  provides  technical 
assistance  for  the  HIV/AIDS  programs; 
(3)  manages  the  Minority  Community 
Health  Coalition  Demonstration  Grant 
Program  and  develops,  coordinates,  and 
provides  technical  assistance  for 
coalition  grantees;  and  (4)  manages  a 
program  of  bilingual  support  services 
and  assistance. 

Division  of  Management  Support 
(HAMS) 

The  Division:  (1)  Plans  and  directs 
financial  management  activities, 
including  budget  formulation  and 
execution;  (2)  administers  the  grants, 
cooperative  agreements,  and  contracts 
development,  review  and  award 
process;  (3)  provides  liaison  on 
personnel  management  activities  with 
the  OASH  personnel  office;  (4)  provides 
administrative  services  in  support  of 
OMH;  and  (5)  serves  as  the  focal  point 
for  the  support  of  ADP,  word  processing 
and  telecommunications  equipment  and 
systems  for  the  Office. 

Dated:  March  30. 1992. 
Louis  W.  Sullivan, 
Secretary. 
(FR  Doc  92-8890  Filed  4-16-92;  &45  am| 

BILUNO  COOC  4««0-17-« 


National  Institutes  of  Health. 
Statement  of  Organl2,atioa.  Funrttofis, 
and  Delegations  of  Authority 

Fart  H,  c/idpter  iiiN  i.\ational 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27. 1975.  as 
amended  most  recently  at  57  FR  10038. 
March  23, 1992)  is  amended  to  reflect  the 
following  changes  in  the  Office  of  the 
Director.  National  Institutes  of  Health 
(NIH):  (1)  In  the  Office  of  Equal 
Opportunity  (OEO)  (HNAD):  establish 
(a)  the  EEO  Complaints  Management 
and  Adjudication  Branch  (HNAD2);  (b) 
the  Affirmative  Employment  and 
Programs  Branch  (HNAD3);  and  (c)  the 
Program  Planning  and  Evaluation 
Branch  (HNAD4).  These  changes  will 
enable  the  OEO  to  increase  its  activities 
in  (1)  developing  and  monitoring 
affirmative  employment  initiatives;  (2) 
developing  and  disseminating  relevant 
policy  and  program  guidance 
information  documents;  (3)  producing 
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more  timely  statistical  analyses  to 
improve  NIH's  Federal  Equal 
Opportunity  Recruitment  Program 
(FEORP)  oversight  responsibilities;  (4) 
conducting  analyses  to  identify  problem 
areas;  and  (5)  presenting  EEO  training 
and  proactive  seminars  to  correct 
identified  problems. 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows:  (1) 
Under  the  heading  Office  of  Equal 
Opportunity  (HNAD).  insert  the 
following: 

EEO  Complai.nts  Management  and 

Adjudica'ion  Branch  IHNAD2) 

This  brancn  is  responsible  for  all 
matters  pertaining  to  the  processing  of 
discrimination  complaints  concerning 
NIH  employees  or  applicants  in  all  pay 
plans  (SES.  CM.  GS.  wage  grade,  staff 
fellows,  visiting  scientists,  expert 
consultants,  and  Public  Health  Service 
(PHS)  Commissioned  Corps  Officers). 
Functionally,  the  Branch: 

(1)  Maintains  a  pre-complaint 
counseling  system  for  the  NIH 
community; 

(2)  Manages  NIH  EEO  dispute 
resolution  efforts  during  all  phases  of 
the  process; 

(3)  Conducts  EEO  investigations  of 
NIH  formal  complaints; 

(4)  Reviews  and  analyzes 
investigative  files  and  prepares 
proposed  dispositions  (Pds)  for  the 
signature  of  the  Director.  NIH,  on  formal 
discrimination  complaints  filed  against 
the  Agency,  ensuring  that  the  Pds  are 
technically  correct  and  legally  sound; 

(5)  Addresses  management  problems 
identified  in  the  investigation  and 
presents  recommendations  for 
corrective  action; 

(6)  Identifies  those  complaints  that 
should  be  settled  and  prepares 
appropriate  documents,  incorporating 
necessary  corrective  actions  into  the 
settlement  agreements: 

(7)  Manages,  monitors,  and  reviews 
the  Commissioned  Corps'  complaint 
management  system  to  ensure  proper 
processing  of  complaints; 

(8)  Monitors  discrimination 
complaints  to  identify  patterns  of 
discrimination  throughout  the  NIH; 

(9)  Recommends  changes  to  NIH 
policies  or  procedures  that  could  lead  to 
discrimination  complaints  and  organizes 
data  to  support  recommended  changes 
to  procedures  and  policies; 

(10)  Prepares  responses  to  inquiries 
(i.e..  Congressional  or  community)  on 
EEO  complaints; 

(11)  Represents  the  Director,  OEO.  at 
infernal  (NIH.  ICD)  and  external  (PHS. 
DHHS.  EEOC)  meetings  related  to 
complaint  processing  and  adjudication; 


(12)  Presents  information  to  senior 
managers  on  the  complaint  process  and 
complaint-related  matters;  and 

(13)  Serves  as  the  focal  point  for 
coordinating  administrative  matters 
relating  to  the  Office  of  Personnel 
Management  (OPM).  Merit  Systems 
Protection  Board.  EEOC.  Justice 
Department,  and  DHHS  Office  of  the 
General  Counsel  when  they  participate 
in  NIH  complaint  matters. 

Affirmative  Employment  and  Programs 
Branch  (HNAD3) 

This  Branch  is  responsible  for 
managing  the  NIH  Affirmative 
Employment  Plan  (AEP).  assisting  in  the 
development  and  preparation  of  the  NIH 
AEP  and  FEORP  Plans,  and  designing, 
developing,  and  conducting  EEO 
training  for  members  of  the  NIH 
community.  Functionally,  the  Branch; 

(1)  Develops  specific  affirmative 
recruitment  and  employment  initiatives 
to  meet  the  special  needs  of  NIH  EEO 
groups; 

(2)  Provides  technical  assistance  on 
affirmative  employment  and  FEORP 
matters  to  managers  and  officials 
throughout  the  NIH; 

(3)  Participates  with  the  Program 
Planning  and  Evaluation  Branch  in  the 
development  of  data  systems  to  suppor' 
affirmative  employment  and  FEORP 
planning  and  reporting  requirements; 

(4)  Develops  EEO  and  AEP  training 
modules  and  conducts  EEO  and  AEP 
training  throughout  the  NIH; 

(5)  Plans  and  coordinates  the 
organization  and  provision  of  training  in 
EEO  counseling,  investigations,  and 
complaints  management; 

(6)  Periodically  conducts  training 
sessions  on  complaints  processing  for 
OEO  and  NIH  staff  and  other  identified 
individuals  as  necessary; 

(7)  Coordinates  with  ICDs  engaged  in 
carrying  out  EEO  training  to  ensure  that 
their  EEO  training  objectives  and 
curricula  are  consistent  with  the  total 
NIH  mission,  goals,  and  objectives; 

(8)  Plans,  develops,  conducts,  or 
provides  for  training  sessions, 
workships.  seminars,  and  special 
demonstration  projects  in  the  areas  of 
Civil  Rights  and  EEO; 

(9)  Identifies  EEO  training  and 
education  needs  and  assesses  the 
effectiveness  of  EEO  training  activities 
throughout  NIH; 

(10)  Provides  training,  consultation, 
and  technical  assistance  to  EEO  and 
personnel  officials; 

(11)  Evaluates  the  adequacy  of  Special 
Emphasis  Programs  within  NIH  and 
appropriate  ICDs; 

(12)  Analyzes,  researches,  and 
monitors  the  employment  status  of  EEO 
groups  within  NIH  and  recommends 


action  to  increase  their  participation  in 
the  workforce: 

(13)  Conducts  community  outrench 
activities,  in  conjunction  with  DPM  nnd 
the  ICDs.  to  increase  minority 
representation  in  new  hires  and  career 
opportunities; 

(14)  Examines  organizational 
personnel  policies  and  practices  to 
identify  and  eradicate  barriers  to  full 
participation  of  all  EEO  groups  in  NIH 
employment  opportunities; 

(15)  Assists  ICDs  in  devising  action- 
oriented  initiatives,  recruitment  plans, 
milestones,  and  objectives  to  increase 
the  employment  opportunities  of  all  EEO 
groups; 

(16)  Coordinates  with  ICDs  engaged  in 
carrying  out  Special  Emphasis  activities, 
serves  on  departmental.  .\'!H,  and 
agency  com.m.ittees  and  work  groups  to 
ensure  effective  coordination  of  Special 
Emphasis  Programs,  and  maintains 
liaison  between  other  governmental 
offices,  educational  institutions,  and 
community  groups;  and 

(17)  Initiates  and  oversees  the 
planning  and  presentation  of  annual 
NIH  cultural  observances  and  EEO 
educational  seminars  or  programs. 

Program  Planning  and  Evaluation 
Branch  (HN.\D4) 

This  Branch  is  responsible  for 
conducting  on-site  reviews,  providing 
program  analyses  to  the  Director,  OEO. 
and  ICD  management  officials. 
concerning  EEO,  AEP  and  FEORP.  and 
developing  the  annual  MH  AEP  and 
FEORP  Plans.  This  Branch  is  also 
responsible  for  developing  policy  and 
guidance  issuances  and  increasing  the 
EEO  awareness  of  NIH  managers.  EEO 
officials,  and  their  staffs.  Functionally. 
the  Branch: 

(1)  Develops  and  utilizes  efficient 
methods  and  procedures  to  evaluate 
program  effectiveness: 

(2)  Reviews  and  recomm.ends  to  the 
Directors.  OLO,  approval  of  ICD  AEP 
and  FEORP  Plans, 

(3)  Prepares  statistical  analyses  of 
EEO  data  and  interprets  data  relevant  to 
program  needs; 

(4)  Develops  and  utilizes  statistical 
research  methods  for  projects,  collects 
data  on  various  aspects  of  EEO.  and 
prepares  and  issues  statistical  reports 
on  such  projects; 

(5)  Develops  and  maintains  a  unifonn. 
comprehensive  database  to  support  the 
reporting,  planning,  monitoring, 
evaluating,  and  forecasting  activities  of 
the  OEO: 

(6)  Provides  mathematical  and 
statistical  data  processing  capabihty  for 
the  OFO  and  compiles  stiected  reports 
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for  response  to  interna!  and  external 
EEO  data  inq\iiries; 

(7)  De\'eiop8  new  or  modified  methods 
to  analyze  work  force  profiles. 
manpower  distribution,  and  over..i!l  F.FO 
effectiveness; 

(8)  Monitors  and  evaluates  Nii-I 
implementation  of  the  AEP  and  FEORP 
throjgh  data  analyses,  quarterly 
updates,  and  on-site  reviews  of  ICD 
programs; 

(9)  Develops  and  d:!>se.Tiindtes  \IH 
policy  for  affirmative  employment 
planning  and  mo."iitor.ng  in  compliaice 
with  EEOC  and  0PM  regulations  and 
Fedpral  laws: 

(10)  Collects,  controls,  and  analyzes 
data  pertaining  to  the  processing  of 
disc;  imination  complaints;  and 

;ll)  Issues  operating  policies  and 
guidelines  on  the  NIH  complaints 
management  system. 

Date:  Mrifh  24,  1<«2. 
Bemadine  Healy, 
Director.  NIH. 
[FR  Doc.  92-8884  Filed  4-16-92;  8:45  amj 

BILLING  CODE  4'40-01-M 


Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  tor 
Clearance 

Each  Friday  the  Public  Health  Service 
IPHS)  publishes  a  list  of  information 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(ONfB)  for  clearance  m  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday,  Apnl  10 
1992. 

(Call  PHS  Reports  Clearance  Officer 
on  202-245-2100  for  copies  of  package) 

1.  Requirements  for  a  Special  Permit 
to  Import  Cynomolgus,  African  Green,  or 
Rhesus  Monkeys  into  the  United 
States— 0920-0263— .A  special  perm.it 
procedure  has  been  established  for  all 
importers  of  cynomolgus.  African  green 
or  Rhesus  monkeys.  Registered 
importers  of  these  non-human  primates 
must  subm.it  a  written  plan  to  the 
Director  of  the  Centers  for  Disease 
Control,  30  days  before  importation. 
specifying  importation  procedures  and 
quarantine  processes.  Respondents: 
Business  or  other  for  profit;  Small 
businesses  or  organizations;  Number  of 
Respondents:  20;  Number  of  Responses 
per  Respondent:  5:  A  verage  Burden  per 
Response:  .28  hours:  Estimated  Annual 
Burden:  26  hours. 

2.  Surveys  for  Assessing  th>^  In^pni.t  of 
the  1990  Medicare  Legislation  on 
Mammography  Usage  in  the  NCI 
Mammography  Consortium — 0925- 
0351— As  of  January  1, 1991,  biennial 


screening  mammogram.s  tor  t  o\  err'j 
females  ages  65+  became  a  Medicare 
covered  service,  A  baseline  survey  was 
conducted  in  1991.  This  submission  is 
for  approval  to  conduct  a  comparable 
li^3  survey  to  assess  the  impact  of  this 
new  benefit.  Rt'spondents:  Individuals 
or  households;  Nimiber  of  Respondents: 
.^.526;  Number  of  Responses  per 
ResponJerl:  1;  A  verage  Burden  per 
Response:  033  hours;  Estimated  Annual 
Burden:  2.265  hours. 

3  Evaiua'ion  of  Recniitment  Practices 
for  Short<ige  job  Categones — New — The 
respondents  will  be  those  who  currently 
hold  iobs  in  the  job  series  groups  and 
grade  levels  of  interest:  those  who  have 
left  the  Centers  for  Disi'  *sr-  Control 
(CDC)  or  the  Agency  for  Toxic 
Substances  &  Disease  Registry  (ATSDR) 
jobs  since  January  1, 1990  and  those 
who  decline  job  offers.  The  respondent 
information  is  intended  to  be  used 
internally  by  CDC  or  ATSDR  officials 
and  by  personnel  within  the  Centers, 
especially  those  responsible  for 
recruitment  and  retention  of  high-level 
scientific  and  technical  personnel 
Respondents:  Individuals  or  households; 
Num.ber  of  Respondents:  353;  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  per  Response:  -25  hours; 
Estimated  Annua!  Burden:  88  hours. 

4  Round  1  of  the  Feasibility  Study  for 
the  Household  Component  of  the 
NatioHcil  Medii  ai  F.xpend;ture  Survey 
(NMES)— New— This  is  Round  1  of  a 
study  which  will  lest  methods  for 
enhancing  the  quality  of  data  on  medical 
care  and  expenditures,  for  improving  the 
efficiency  of  data  collection  and  assess 
the  willingness  of  potential  respondents 
to  participate.  Respondents:  Individuals 
or  households;  Number  of  Respondents: 
850;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response.-^. en  hours;  Estimated  Annual 
Burden:  1.537  hours. 

OMB  Desk  Officer.  Shannah  Koss- 
.McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address: 

Human  Resources  and  Housing  Branch, 
New  Executive  Office  Building,  room 
3002,  Washington,  DC  20503. 

l'h\llis  M.  Zucker, 

Acting  Deputy  Assistant.  Off  ice  of  Health 

Planning  and  Evaluation. 

|FR  Doa  92-8889  Filed  4-1ft-92;  8:45  amj 

Billing  COOt  <iW-i".lil 


National  Institute  on  Deafness  and 
Otf>er  Communication  Disorders; 
Meetings  of  the  National  Deafness  and 

Other  Communication  Disorders 
Advisory  Board  and  the  Ad  Hoc  Smeii, 
Taste  and  Touch  and  Cherrycsensory 
Disorder  Subcommittee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  meetings  of  the 
National  Deafness  and  Other 
Communication  1 '  h'  r  ;»  rs  Advisory 
Board  and  the  Ad  \iui.  Smell  Taste  and 
Touch  and  Chemosensory  Disorders 
Subcommittee. 

The  meeting  of  the  National  Deafness 
and  Other  Communication  Disorders 
Advisory  Board  will  take  place  on  April 
27. 1992,  from  8:30  a.m.  to  4:30  p.m.  in 
Conference  Room  6,  Building  31,  0- 
Wing,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892.  The  meeting  will  be  open  to  the 
public  to  discuss  the  Board's  activities 
and  to  present  special  reports. 
Attendance  by  the  public  will  be  limited 
to  the  space  available. 

The  meeting  of  the  Ad  Hoc  Smell, 
Taste  and  Touch  and  Chemosensorj' 
Disorders  Subcommittee  will  take  place 
on  April  2a  1992.  from  8:30  a.m.  to  4  p.m. 
in  Conference  Room  9,  Building  31,  C- 
Wing,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda.  Maryland 
20892.  The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  2  p.m.  so  that  the 
Subcommittee  may  compare  the 
research  portfolio  of  the  Institute  to  the 
Research  Plan,  identify  changes  in  the 
field  since  the  Plan  was  developed, 
recommend  levels  and  areas  of  research 
activity,  and  suggest  potential 
initiatives.  Attendance  by  the  public  will 
be  limited  to  the  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  public  law  92-483, 
the  meeting  will  be  closed  to  the  public 
from  2  p.m.  until  adjournment  for  the 
discussion  and  recommendation  of 
individuals  to  serve  on  a  scientific  panel 
to  update  the  smell,  taste  and  touch  and 
chemosensory  disorders  section  of  the 
Research  Plan.  These  discussions  could 
reveal  personal  information  concerning 
these  ndividuals,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  these  meetings  and  a 
roster  of  members  may  be  obtained  from 
Mrs.  Monica  Davies.  National  Institute 
on  Deafness  and  Other  Communication 
Disorders.  Building  31.  room  3C08, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  301-402-1129,  upon 
request. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173.  Biological  Research 
Related  to  Deafness  and  Other 
Communicative  Disorders) 

Dated:  April  a  1992. 
Susan  K.  Fetdman, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  92-9067  Filed  4-16-92:  8:45  am) 

BILLING  CODE   4i4C-C'-*r 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  P\z">Pr.r.q  and 
Development 

i  Docket  No  N-92-191;,  FR-2934-N-;4) 

Federal  Property  Suitable  as  Facilities 
To  Assist  ttie  Horreies3 

AGENCY;  O^ice  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

action:  Notice.  I 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possibility  use  to 

a?-;^'  '^e  homeless. 

ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-4300:  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPUEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24. 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
use.  11411).  as  amended.  HUD  is 
publishing  this  notice  to  identify  Federal 
buildings  and  other  real  property  that 
HLT)  has  reviewed  for  suitability  for  use 
to  assist  the  homeless.  The  properties 
were  reviewed  using  information 
provided  to  HUD  by  Federal 
landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  notice  is  also  published  in 
order  to  comply  with  the  December  12, 
1988  Court  Order  in  National  Coalition 
for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-00 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 


unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS, 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning,  U.S.  Public 
Health  Service.  HHS,  room  17A-10,  5600 
Fishers  Lane.  Rockville,  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  56  FR  23789  (May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  yvill  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  Notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions  or 
write  a  letter  to  James  N.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code],  the  date  of 
publicatio.T  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 


For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  GSA:  Ronald  Rice.  Federal 
Property  Resources  Services.  GSA,  18th 
and  F  Streets  NW.,  Washington.  DC 
20405:  (202)  501-0067;  Dept.  of  Veterans 
Affairs;  Douglas  Shinn,  Management 
Analyst.  Dept.  of  Veterans  Affairs,  room 
414  Lafayette  Bldg.,  811  Vermont  Ave. 
NW.,  Washington.  DC  20420;  (202)  233- 
8474;  (These  are  not  toll-free  numbers). 

Dated:  April  9.  1992. 

Paul  Roitman  Bardack, 

Deputy  Assistant  Secretory  for  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  04/17/92 

Suitable/Available  Properties 

Buildings  (by  State) 

California 

Bldg.  20— VA  Medical  Center 

Wiishire  &  Sawtelle  Blvds. 

Los  Angeles  Co;  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number:  979210003 

Status:  Unutilized 

Comment:  8758  gross  sq.  ft.,  one  story 
wooden,  requires  complete  restoration 
meeting  standards  of  national  preservation 
laws  and  guidelines 

Pennsylvania 

Bldg.  25— VA  Medical  Center 
Delafield  Road 

Pittsburgh  Co:  Allegheny  PA  15215- 
Landholding  Agency:  VA 
Property  Number:  979210001 
Status:  Unutilized 

Comment:  133  sq.  ft.,  one  story  brick  guard 
house,  needs  rehab 

Land  (by  State) 

Tennessee 

Cates  Casting  Field 

Mississippi  River  and  Tributaries  Project 

Hwy.  22 

Tiptonville  Co:  Lake  TN  38079- 

Landholding  Agency:  GSA 

Property  Number:  319210010 

Status:  Excess 

Comment:  57X)  acres,  remote  area,  subject  to 

periodic  flooding 
Loading  Site 
Cates  Casting  Field 

Mississippi  River  and  Tributaries  Project 
Tiptonville  Co:  Lake  TN  3807^ 
Landholding  Agency:  GSA 
Property  Number  319210011 
Status:  Excess 
Comment:  8.3  acres,  remote  area,  subject  to 

periodic  flooding 
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Suitable/ Lina\ai!ciblp  Properties 

Buildings  (by  S:a:cj 

Pennsylvania 

Bldg.  3— VA  Medical  Center 
University  Drive  C 
Pittsburgh  Co:  Allegheny  PA  15240- 
Landholding  Agency:  VA 
Property  Number:  979210002 
Status:  Unutilized 

Comment:  Approx.  2765  sq.  ft.,  two  story 
brick  residence,  needs  rehab 

|FR  Doc.  92-8667  Filed  4-16-92;  8:45  am) 

BILLING  CODE  4210-2«-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

WY-920-41-5700;  WYW10.'4'41 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1). 
a  petition  for  reinstatement  of  oil  and 
gas  lease  WYW107474  for  lands  in  Uinta 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessees  have  agreed  to  the 
amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $10.00  per  acre,  or 
fraction  thereof,  per  year  and  16% 
percent,  respectively. 

The  lessees  have  paid  the  required 
S500  administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  oi 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  \VYW107474  effective  January  1, 
1992,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the  « 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  J.  Lewis, 

Supervisory  Land  Law  Examiner. 
[FR  Doc.  92-8924  Filed  4-16-92;  8:45  am) 

BILLING  CODE  4310-22-M 


[CO-050-4212-13: 
Notice  of  Realty  Action 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  realty  action, 

exchange  of  public  lands  in  Gilpin 

County,  Colorado;  segregation  of  land 

from  mineral  entry. 


SUMMARY:  The  following  public  land  has 
been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  1716: 

Sixth  Pnniipal  Mcruii.in.  Colorado 

T.3S..R.72W., 

Sec.  17:  All  Public  L^nd 

Sec.  18:  All  Public  Land 

Containing  700  acres,  more  or  less,  in 
Gilpin  County. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  private  lands 
of  equal  dollar  value  from  Shepard  and 
Associates  of  Boulder,  Colorado. 

The  purpose  of  the  exchange  is  to 
obtain  private  land  containing  important 
riparian,  wildlife,  recreation  and  other 
public  values,  while  disposing  of 
scattered  parcels  of  public  land  which 
are  scattered,  difficult  to  manage  tracts. 
Disposal  of  the  public  land  will  serve 
important  local  economic  development 
needs.  The  proposed  exchange  is 
consistent  with  the  objectives  of  the 
land  use  plan  for  the  affected  lands. 

Any  differences  in  the  appraised 
values  of  the  offered  and  selected  lands 
will  be  equalized  through  acreage 
adjustments  or  cash  payment. 
dates:  Interested  parties  may  submit 
written  comments  to  the  Canon  City 
District  Manager,  on  or  before  June  1, 
199: 

ADDRESSES:  Bureau  of  Land 
N' :    .u.  rr.i  nt.  Canon  City  District.  P.O. 
Box  2200,  Canon  City  CO  81215-2200. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stu  Parker.  (719)  275-0631 
SUPPLEMENTARY  INFORMATiON:  The 
c\cfid::ge  wul  i::vLi\e  u,::i  :he  surface 
and  subsurface  estates  and  will  be 
subject  to  valid  existing  rights  on  both 
the  offered  and  selected  lands.  This 
notice  segregates  the  public  lands 
described  above  from  entry  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  for  2  years 
from  publication  or  until  patent  issues. 
Any  adverse  comments  will  be 
evaluated  by  the  District  Manager  who 
may  vacate,  modify,  or  continue  this 
realty  action  and  issue  a  final 
determination. 

Stuart  A.  Parke-. 

Acting  District  Manager. 

[FR  Doc.  92-8flP'  F^'p^  4-16-92;  8:45  am] 

BILUNG  CODE  4:"r^JB  « 

'WY-030-4212-14:  WYV/  125199] 
Realty  Action:  Fremont  County   WV 
agency:  Bureau  of  Land  Management, 


ACTION:  Notice  of  realty  action: 
proposed  direct  sale  of  public  land 
parcel  in  Fremont  County,  Wyoming. 

summary:  The  Bureau  of  Land 
Maiingement  has  received  a  proposal  to 
sell  the  following  described  public  lands 
to  the  Fremont  County  Solid  Waste 
Disposal  District  pursuant  to  sections 
203  and  209  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  43  U.S.C. 
1713, 1719: 

Sixth  Principal  Meridian 

T.  34  N..  R.  96  W., 

Sec.  26.  WV4W'/iNEV4,  NWV4.  NEy«SWV«, 
NW'ASEV*. 
The  above  lands  aggregate  280  acres. 

The  Fremont  County  Solid  Waste 
Disposal  District  is  proposing  to 
purchase  80  acres  of  public  land  which 
they  presently  lease  for  a  sanitary 
landfill  under  Recreation  and  Public 
Purposes  Lease  WYW  79452,  and  an 
additional  200  acres  for  future 
expansion  of  the  sanitary  landfill  The 
existing  80  acre  lease,  WYW  79452. 
would  be  cancelled  simultaneously  with 
the  issuance  of  the  patent  for  the 
proposed  sale  of  the  280  acres.  This 
sanitary  landfill  is  known  as  the  Sand 
Draw  landfill  which  serves  the  Riverton 
Area  as  well  as  the  nearby  rural  and 
industrial  areas.  The  Sand  Draw  landfill 
has  the  potential,  due  to  its  location  and 
physical  characteristics,  to  become  the 
primary  centralized  sanitary  landfill  for 
this  portion  of  Fremont  County.  The 
Fremont  County  Solid  Waste  Disposal 
District  must  have  an  independent  third 
party  complete  a  landfill  transfer  audit 
which  is  an  assessment  of  the 
conditions  of  the  landfill  prior  to  title 
transfer.  The  independent  third  party 
must  then  sign  a  statement  that  no 
significant  risk  to  human  health  and  the 
environment  exists  before  the  proposed 
sale  would  proceed. 

The  proposed  direct  sale  to  the 
Fremont  County  Solid  Waste  Disposal 
District  would  be  made  at  fair  market 
value.  Additionally.  Fremont  County 
Solid  Waste  Disposal  District  would  be 
required  to  subm.it  a  nonrefundable 
application  fee  of  $50.00  in  accordance 
with  43  CFR  subpart  2720  for 
conveyance  of  all  unreserved  mineral 
interests  in  the  lands. 

The  proposed  sale  is  consistent  with 
the  Lander  Resource  Management  Plan. 
The  planning  document  and 
environmental  assessment  covering  the 
proposed  sale  will  be  available  for 
review  at  the  Bureau  of  Land 
Management,  Lander  Resource  Area, 
Lander  Wyoming. 

Conveyance  of  the  land  would  be 
subject  to  the  following: 
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1.  Reservation  of  a  right-of-way  for 
ditches  or  canals  pursuant  to  the  Act  of 
August  30. 1890.  43  U.S.C.  945. 

2.  Reservation  of  oil  and  gas  to  the 
United  States  with  the  right  to  prospect, 
explore,  and  develop  the  same  in 
accordance  with  the  provisions  of  the 
federal  mineral  laws  in  force  at  the  time 
of  disposal. 

3.  BLM  oil  and  gas  leases,  serial 
numbers  WYC  068828  and  WYC  068994. 

4.  BLM  right-of-way  senal  number 
VVYM  86050  for  a  power  transmission 
Ime  held  by  Riverton  Valley  Electric 
Association.  Inc.  | 

5.  Any  other  valid  existing  rights 
including  rights-of-way  that  are 
identified  during  the  evaluation  process. 

The  public  lands  involved  are  within 
the  East  Beaver  Common  Allotment  No. 
1801.  The  grazing  permittee's  are  Ed 
Virden.  [ohn  Osborne.  Edna  Bringolf, 
Robert  W.  Hamilton,  and  John  Hancock 
Mutual  Life  Insurance  Company.  Inc. 
These  permittee's  have  either  signed  a 
waiver  of  their  2-year  notice  of 
cancellation  of  grazing  privileges  or  are 
being  served  a  2-year  notice  prior  to 
cancellation  of  a  portion  of  their  grazing 
permits,  and  that  notification  is  being 
sent  with  a  copy  of  this  Notice  of  Realty 
Action.  The  grazing  privileges  would  not 
be  cancelled  if  the  lands  are  not  sold. 

The  public  lands  described  above 
shall  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  upon 
publication  of  this  notice  in  the  Federal 
Register.  The  segregative  effect  will  end 
270  days  from  the  date  of  the 
publication,  upon  issuance  of  a  patent. 
or  upon  publication  in  the  Federal 
Register  of  a  termination  of  the 
segregation,  whichever  occurs  first. 

FOR  FURTMtp  mfo«**k^'C*i  co»<tact: 
jj.:?,  ki;..>,  .\:t.a  Si^r.^^t:.  :-...:.aer 
Resource  Area,  125  Sunflower,  P.O.  Box 
589,  Lander.  Wyoming  82520.  (307)  332- 

7822. 

SL.PPi_£MENTARy  iMfOPMA*  ON    Fof  3 

period  of  forty  five  [45]  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
Submit  comments  to  the  Area  Manager. 
Bureau  of  Land  Management,  Lander 
Resource  Area.  P.O.  Box  589.  Lander. 
Wyoming  82520.  Any  comments  will  be 
evaluated  by  the  BLM  Wyoming  State 
Director  who  may  sustain,  vacate,  or 
rp.odify  this  proposed  realty  action. 

Dated:  April  6. 1992. 
(ack  Kelly. 

Area  Manager. 

|FR  Doc.  92-6886  Filed  4-16-92;  8:45  am] 


COMMISSION 


^=iDE 


I  Investigation  No.  731-TA-516  (Final)I 


Fresh  Kiwltruit  From  New  Zei'and  a 
Commission  OetefmJnatlon  to  Conduct 
a  Portion  of  the  Hearing  in  Camera 

agency:  U.S.  International  Trade 

Commission. 

action:  Closure  of  a  portion  of  a 

Commission  hearing  to  the  public. 

SUMMARY:  Upon  request  of  respondent 
in  the  above-captioned  final 
investigation,  all  participating 
Commissioners  have  determined  to 
conduct  a  portion  of  the  Commission 
hearing  scheduled  for  April  14, 1992.  in 
camera.  See  Commission  rules  207.23(a). 
201.13  and  201.35(b)(3)  (19  CFR  207.23(a). 
201.13  and  201.35(b)(3)).  The  remainder 
of  the  hearing  will  be  open  to  the  public. 
The  Commission  has  determined  that 
the  10-day  advance  notice  of  the  change 
to  a  meeting  was  not  possible.  See 
Commission  rule  201.35(a).  (c)(1)  (19 
CFR  201.35(a).  fc)fl)) 
FOR  FURTHER  l^i  *■•  0  h  m  a  '  :.)  h  C  0  *J  ^  A  C  r 
Andrea  C.  Cassun,  tsq.,  Oiin.e  oi  ilie 
General  Counsel.  U.S.  International 
Trade  Commission.  500  E  Street.  SW., 
Washington,  DC  20436.  telephone  (202 
205-3105.  Hearing  impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  {202, 
205-1810 

SUPPtEMENTAR Y  INFOfl  M  a  -       .    The 
Commission  believes  that  good  cause 
exists  in  this  investigation  so  as  to  make 
it  appropriate  to  hold  a  portion  of  the 
hearing  in  camera.  In  light  of  the 
desirability  of  affording  a  full  discussion 
at  the  hearing  of  business  proprietary 
pricing  data,  responses  of  four  identified 
individual  growers  to  the  Commission's 
questionnaire,  and  the  business 
proprietary  data  of  the  sole  importer  of 
the  product  under  investigation,  the 
Commission  has  determined  to  reserve 
15  minutes  of  the  time  allotted  for 
respondent's  presentation  to  the 
discussion  of  these  matters.  In  making 
this  decision,  the  Commission 
nevertheless  reaffirms  its  belief  that 
whenever  possible  its  business  should 
be  conducted  in  public. 

Respondent's  in  camera  presentation 
will  be  limited  to  a  discussion  of  the 
specific  business  proprietary 
information  (BPl)  mentioned  above, 
followed  by  questions  from  the 
Commission  as  appropriate.  Petitioner 
will  then  have  an  opportunity  to 
respond,  and  may  also  be  questioned  by 
the  Commission  as  appropriate.  For  the 
in  camera  discussion,  the  room  will  be 


cleared  of  all  persons  except  those  who 
have  been  granted  access  to  BPI  under  a 
Commission  administrative  protective 
order  (APO)  and  are  included  on  the 
Commission's  APO  service  list  in  this 
investigation.  See  19  CFR  201.35(b)(1). 
(2).  In  addition,  if  an  individual  grower's 
BPI  will  be  discussed  in  the  rebuttal 
portion  of  the  tn  camera  session,  that 
grower,  if  present  at  the  hearing,  may  be 
granted  limited  access  to  the  closed 
rebuttal  session.  See  19  CFR  201.35(b)(1). 

(2). 

All  those  planning  to  attend  the  in 
camera  portions  of  the  hearing  should 
be  prepared  to  present  proper 
identification. 

Authority:  The  General  Counsel  has 
certified,  pursuant  to  Commission  Rule  201.39 
(19  CFR  201.39)  that,  in  her  opinion,  a  portion 
of  the  Commission's  hearing  in  the  above- 
captioned  investigation  may  be  closed  to  the 
public  to  prevent  the  disclosure  of  BPI. 

Issued:  April  13. 1992. 

By  order  of  l.he  Commission. 
Kenneth  R.  Mason. 
Secretary. 
|FR  Doc.  92-8S8S  Filed  4-16-92:  8:45  am| 

BILLING  COOC  7020-02-M 


[Investigation  Nos.  731- 

a-d  551  (P'CiiminarY!! 


^A-54B,  5^9   55C 


Scifur  Dyes  From  Chms.  Hong  Kong 
India,  and  the  United  Kingdom 

agency:  United  States  International 
Trade  Commission. 
action:  Institution  and  scheduling  of 
preliminary  antidumping  investigations. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  Nos.  731-TA- 
548.  549.  550  and  551  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  use.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry'  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  China.  Hong  Kong.  India, 
and  the  United  Kingdom  of  sulfur  dyes. ' 


'  Sulfur  dyes  are  synthelic  organic  colcring  matter 
or  preparations  based  oa synthetic  or^^anic  coloring 
matter  containing  sulfur  they  are  obtained  by  high 
temperature  sulfurizalion  of  organic  material 
containing  hydro«y.  nitro.  or  amino  groups,  or  by 
reaction  of  sulfur  or  alkaline  sulfide  with  aromatic 
hydrocarbons.  Such  preparations  are  of  a  kind  used 
for  coloring  any  material  or  used  as  ingredients  in 
the  manufacture  of  colorin^i  preparations.  For  the 
purposes  of  these  investigations,  sulfur  dyes  include 
sulfur  I  at  dye».  which  have  i>een  assigned  the 
following  color  index  numbers:  Vat  Blue  42.  43.  44. 
45.  47. 49.  and  so  and  reduced  Vat  Blue  4:  and  43. 

Conlinuf-d 
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provided  for  in  subheadings  3204,15 
3204.19.30.  3204,19,40.  and  3204  19,50  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  May  26, 
1992. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201].  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 

EFFECTIVE  DATE:  April  10,  1992, 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  Baker  (202-205-3180).  Office  of 
Investigations,  US.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

SUPPLEMENTARV  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  April  10, 1992,  by  Sandoz  Chemicals 
Corporation,  Charlotte.  NC. 

Participation  in  the  Investigations  and 
Public  Service  list 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  §  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 


All  forms  of  sulfur  dyes  are  covered,  whether  in 
their  reduced  (leuco)  or  oxidized  slale.  presscake. 
paste,  powder,  concentrated,  or  so-called  "pre- 
reduced,  liquid  ready-to-dye"  forms.  (However, 
under  note  3  to  chapter  32  of  the  HTS,  heading  3204 
does  not  cover  pigments  dispersed  in  nonaqueous 
media,  in  liquid  or  paste  form,  of  a  kind  used  in  the 
manufacture  of  paints,  including  enamels,  or  to 
other  preparations  of  headings  3207-3210,  inclusive. 
3212.  3213.  and  3215.) 


Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  I  nder  an 
Administrative  Protecti\e  Order  j  \P()) 
and  BPI  Service  Last. 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register,  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO 

(  onference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  May  1, 1992,  at  the  U.S. 
International  Trade  Commission 
Building.  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Debra  Baker 
(202-205-3180)  not  later  than  April  28. 
1992,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  Submissions 

As  provided  in  §  §  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
May  6, 1992,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigations. 
Parties  may  file  written  testimony  in 
connection  with  their  presentation  at  the 
conference  no  later  than  three  (3)  days 
before  the  conference.  If  briefs  or 
written  testimony  contain  BPI.  they  must 
conform  with  the  requirements  of 
§  §  201.6.  207.3,  of  the  Commission's 
rules. 

In  accordance  with  §  §  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 


19JU.  title  VU.  This  notice  is  puDiisnea 
pursuant  (o  S  207.12  of  the  Commission's 
rules. 

By  order  of  the  Commission. 

Issued:  April  13. 1992. 

Kenneth  R.  Mason, 

Secrelary. 

(FR  Doc.  92-8908  Filed  4-16-92;  8:45  am) 

WLUNG  COOC  7020-02-M 


INTERSTATE  COMMERCE 
COMMISStON 


Dockf  No   AB'^ 


SuD-No.  230)1 


Chtcago  and  North  Weste'T 

Transpoilation  Company- 

Abandonment — Between  Norfolk  and 
Chadron,  NE;  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
Chicago  and  North  Western 
Transportation  Company  to  discontinue 
service  over  its  319.7-mile  Hne  of 
railroad  between  milepost  83.3  near 
Norfolk  and  milepost  404.5  near 
Chadron,  NE. 

A  certficate  will  be  issued  authorizing 
discontinuance  of  service  unless  within 
15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy)  to  enable  the  rail  service  to  be 
continued;  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  must  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section.  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C  10905 
and  49  CFR  1152.27. 

Decided:  April  10, 1992. 

By  the  Commission,  Chairman  Philbin.  Vice 
Chairman  McDonald.  Commissioners 
Simmons,  Phillips,  and  Emmett. 
Commissioner  Simmons  concurred  with  a 
separate  expression.  Vice  Chairman 
McDonald  dissented  with  a  separate 
expression. 

Sidney  L.  Strickland,  |r.. 
Secretary. 
(FR  Doc.  92-8957  Filed  4-16-92:  8:45  am| 
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Intent  to  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

Tnis  IS  to  provide  riuii^c  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  The  parent  corporation  is  Manville 
Corporation  with  its  principal  place  of 
business  at  717  17th  Street.  Denver. 
Colorado  80202. 

2.  The  wholly  owned  subsidiaries 
which  will  participate  in  the  operations 
are  a»  follows; 

(i)  Schuller  International,  Inc.  717  17th 
Street,  Denver,  Colorado  80202. 
Incorporated  in  State  of  Delaware. 

(ii)  Riverwood  International 
Corporation.  100  Cumberland  Circle, 
suite  1600,  Atlanta.  Georgia  30339, 
Ir,corporated  in  State  of  Delaware. 

Sidfley  L  Strickland,  Jr.. 

Secrefc- 

(FR  Doc.  92-8963  Filed  4-16-92;  8:45  am] 

eiLUMG  COOe  7035-01-« 


(Finance  Docket  No  32034J 

B4E  Raitfoad,  Inc.— Acquisition  and 
Operation  ExeTiption — Consoiidatec 
Bail  Corporation 

B&E  Railroad  Inc.  (B&E).  a  non- 
carrier,  has  filed  a  verified  notice  for  an 
exemption  to  acquire  and  operate 
portions  of  Consolidated  Rail 
Corporation's  (Conrail)  South  Fork 
Industrial  Track,  between  Milepost 
16.2:^  (formerly  Milepost  15.2±:)  and 
Milepost  19.7 ±  (formerly  Milepost 
18.9±),  and  the  Eureka  Branch,  between 
Milepost  0.0  and  Milepost  .289±, 
located  In  the  Borough  of  Windber  and 
partly  in  the  Township  of  Paint, 
Somerset  County,  PA.  The  exemption 
became  effective  on  April  1, 1992. 

Under  the  proposal.  B&E  will  assume 
Conrail's  common  carrier  obligation,  but 
Conrail  will  provide  contract  rail  service 
under  a  transportation  service 
agreement  between  the  two  parties.  If 
that  agreement  is  terminated.  B&E  will 
contract  with  another  operator  for 
equivalent  rail  service  or  will  provide 
the  rail  service  itself. 

Any  comments  must  be  filed  with  the 
Comr.iission  and  served  on  Richard  R. 
Wilson,  Vuono.  Lavelle  &  Gray,  2310 
Grant  Building.  Pittsburgh,  PA  15219. 

This  notice  is  filed  under  49  CFR 
1 150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  nied  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 


Decided:  Apnl  10.  199Z. 

By  the  Commission,  David  M  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr.. 

Secretary. 

[PR  Doc.  92-6956  Filed  4-16-92,  8:45  am) 

8ILUMC  COOE  7t)3&-01-«l 


fFlnance  Docket  No.  32026) 

rik'VM   Mf^"es2*3  4  E;is!e'"-'  Railroad 

Co^D  - Conr-crt  E 'fp'^'iptiO'^  — Black  Hills 

>t  Weste'"-  p,;''i'0:=!d  Corp. 

agency:  inierstaie  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  Pursuant  to  49  U.S.C.  10505, 
the  Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343,  elseq.,  the  continuance  in  control 
by  Dakota.  Minnesota  &  Eastern 
Railroad  Corporation  of  Black  Hills  & 
Western  Railroad  Corporation  when  the 
latter  becomes  a  rail  carrier  by  acquiring 
and  operating  an  approximately  175- 
mile  rail  line  from  the  Chicago  and 
North  Western  Transportation  Company 
located  in  Nebraska.  South  Dakota,  and 
Wyoming,  The  exemption  is  subject  to 
standard  employee  protective 
conditions.  The  exemption  is  related  to 
the  notice  of  exemption  in  Finance 
Docket  No.  32025. 

DATES:  The  exemption  is  effective  on 
May  17, 1992.  Petitions  for  stay  must  be 
filed  by  April  27, 1992  and  petitions  for 
reopening  must  be  filed  by  May  7, 1992. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32028  to:. 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioner's  representatives: 
Bryan  D.  Olsen,  1935  Piper  Jaffray 

Tower,  222  South  Ninth  Street. 

Minneapolis.  MN  55402, 
and 
Louis  E.  Gitomer,  suite  210,  919  18th 

Street.  NW..  Washington,  DC  20006 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660;  (TDD 
for  hearing-impaired;  (202)  927-5721). 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from;  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone;  (202) 
289-4357/4359.  (Assistance  for  the 
hearing-impaired  is  available  through 
TDD  services  (202)  927-5721), 

Decided:  April  9. 1992. 


By  the  Commission.  Chairman  Philbin,  Vice 
Chairman  McDonald,  Commissioners 
Simmons.  Phillips,  and  Emmett. 
Sidney  L.  Strickiand.  |r.. 
Secretary. 
[FR  Doc.  92-8962  Filed  4-16-92;  8:45  am] 

BILUNG  C00£  r03S-Ol-*l 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

;  Training  and  Empfoyment  Guidance  Letter 
CTEGL)  No  6-S1! 

Job  Training  Partnership  Act:  Closeout 
of  State  Grants 

AGENCV:  Employmer.t  and  Training 
Administration.  Labor. 
action:  Notice;  closeout  of  grants  to 
States  under  Job  Training  Partnership 
Act  Titles  II-A,  II-B,  and  III. 

SUMMARY:  .Appended  is  Training  and 
Employment  Guidance  Letter  (TEGL) 
No.  6-91,  informing  States  of;  (a)  The 
Employment  and  Training 
Administration's  (ETA)  intent  to 
closeout  expired  funds  m  Job  Training 
Partnership  Act  (JTPA)  Titles  II-A,  II-B, 
and  III  programs,  including  Title  III 
National  Reserve  awards;  and  (b) 
related  policies  and  procedures  being 
implemented  by  ETA  to  accomplish 
closeout.  JTPA  sec.  161(b)  pro%'ides  that 
"funds  obligated  for  any  program  year 
(July  1-June  30]  may  be  expended  by 
each  recipient  during  that  program  year 
and  the  two  succeeding  program  years 
*  *  *."  Since  funds  are  no  longer 
available  for  expenditure  beyond  three 
years  of  Federal  obligation,  while  the 
Governor-Secretary  agreement 
continues  in  effect  on  a  continuing-years 
basis,  a  process  is  necessary  for 
closeout  of  fu.nding  authority  on  a  year- 
by-year  basis.  While  the  JTPA  closeout 
regulation,  20  CFR  629.45,  is  reserved, 
TEGL  6-91  provides  reconciliation  and 
closeout  policy  and  procedures  to  State 
grantees.  Reconciliation  of  JTP.A  Titles 
II-A,  II-B,  and  III  (formula  and  National 
Reserve  funds)  by  year  of  appropriation 
has  occurred  each  year  since  1986. 
ETA's  obligations,  expenditures,  and 
cash  receipts  records  were  reconciled 
with  State  JTP.A  accounting  records  for 
the  period  from  Transition  Year  (TY) 
1983  through  Program  Year  (PY)  1988. 
Reconciliation  will  occur  again  as  part 
of  the  closeout  process 

FOR  FURTHER  INFORMATION  CONTACT: 

judi  Fisher.  Division  of  Fiscal  Policy, 
Office  of  the  Comptroller.  Employment 
and  Training  Administration, 
Department  of  Labor.  200  Constitution 
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Avenue,  NW..  room  C-5317, 
Washington,  DC  Telephone  (202)  535- 
6762. 

Signed  at  Washington,  DC.  this  13th  day  of 
March.  1992. 

Roberts  T.  {ones. 

Assistant  Secretary  of  Labor. 

Kooerts  T.  Jones. 

Ass.'s'.av!  St'crelar}-  of  Labor 

Ctoseout  of  Expired  Funds  of  |TP.\ 
Titles  n-,\,  II-B  and  III  Programs 

1.  Purpose.  To  inform  States  of  (a) 
ETA's  intent  to  close  expired  funds  in 
the  Job  Training  Partnership  Act  (JTPA) 
Titles  !!-A,  H-P  a-^d  III  programs, 
including  T;'!e  III  National  Reserve 
awards,  and  (b)  related  policies  and 
procedures  bemg  implemented  lay  ETA 
to  accomplish  closeout. 

2.  Refprencps 

a.  Section  161  [hj  of  the  Job  Training 

Partnership  Act,  dated  October  13, 
1982. 

b.  National  Defense  Authorization  Act. 

Public  Law  101-510,  Section 
1405(bM3) 

c.  Training  and  Employment  Information 

Notice  (TEIN]  No.  21-89  dated 
March  12,  1990, 

3.  Background.  Reconciliation  of  ]'Vr\ 
Titles  n-A.  U-^,  and  III  (formula  and 
National  Reserve  funds)  by  year  of 
appropriation  has  occurred  each  year 
since  1986.  In  that  process.  ETA  s 
records  of  obligations,  expenditures  and 
cash  receipts  were  reconciled  with  State 
JTPA  accounting  records  for  the  period 
from  the  Transition  Year  [TY]  1983 
through  Program  Year  (PY)  19H8 
Reconciliation  will  occur  again  as  part 
of  the  closeout  process.  The  Nationdl 
Defense  Authorization  Act  revised  the 
procedures  to  be  used  by  Federal  staff 
for  closing  expired  appropriation 
accounts.  Based  on  this  .A.ct  ETA  will 
abolish  expired  appropriation  accounts 
after  5  years.  JTPA  provides  at  section 
161(b)  that  "funds  obligated  for  any 
program  year  may  be  expended  by  each 
recipient  during  that  program  year  and 
the  two  succeeding  program  years 

*  *  *"  Since  funds  are  no  longer 
available  for  expenditure  beyond  three 
years  of  Federal  obligation,  while  the 
Govemor-Secretfiry  agreement 
continues  in  effect  or.  a  continuing  years 
basis,  a  process  is  necessary  for 
closeout  of  funding  authority  on  a  year- 
by-year  basis.  Regulatory  authority  for 
closeout  is  "Reserved"  at  20  CFR  629.45. 
This  Training  and  Em.ployment 
Guidance  Letter  (TEGL]  is  t>eing  issued 
at  this  tune  in  liec  of  regulations. 

4.  Scope  and  Policy  This  TEGL 
provides  reconrdietion  and  closeout 
policy  and  procedures  applicable  to 
JTPA  Titles  fl-A,  Il-B  and  III  programs. 


Closeout  will  occur  of  expired  Federal 
funds,  i.e.,  funds  which  ha\e  been 
obligated  and  available  for  expenditure 
for  three  program  years.  Hie  JTPA  grant 
is  a  continuing  grant  and  the  Governor- 
Secretary's  Agreement  will  still  be  in 
effect. 

It  is  ETA's  policy  that  the  closeout  of 
expired  JTPA  funding  authority  does  not 
affect:  (1)  The  right  of  ETA  to  disallow 
costs  and  recover  funds  on  the  basis  of  a 
later  audit  or  other  review;  (2)  the 
obligation  of  the  recipient  to  return  any 
funds  due  as  a  result  of  later  refunds, 
corrections,  or  other  transactions;  (3) 
records  retention  requirements;  (4) 
property  management  requirements;  or 
(5)  audit  requirements.  It  is  also  ETA's 
policy  not  to  accept  revised  expenditure 
reports  for  closed  years. 

5.  Procedures.  ETA  will  dose  out 
JTPA  continuing  grants  on  a  year-by- 
year  basis,  for  each  year  for  which  the 
time  limitation  for  expenditure  has 
expired.  Closeout  for  a  year  of  expired 
funds  will  be  a  two-step  process. 

a.  Financia!  Reconciliation.  The  ETA 
will  continue  to  conduct  a  financial 
reconciliation  between  records  that  are 
kept  at  the  State  level  and  those  at  the 
Federal  level.  Financial  reconciliation 
will  be  conducted  to  ensure  that  Federal 
and  State  records  are  in  agreement  for 
obligations,  expenditures  and  Federal 
cash  receipts.  When  Federal  and  State 
records  are  in  agreement  on  all  three 
items,  ETA  will  then  initiate  step  two  to 
close  a  specific  year(s)  of  expired  funds. 

b  Closeout.  ETA  will  notify  the  State. 
by  certified  mail,  that  since  the  financial 
reconciliation  found  our  respective 
records  to  be  in  agreement  and  that  the 
t  r-ie  limitation  for  expenditure  of  a 
s;  t  cific  year(s)  funds  has  expired,  it  is 
FT  \  s  intent  to  close  its  records  for  that 
>f  .iri^i  Closeout  will  occur  when  the 
obligations,  expenditures  and  Federal 
cash  receipts  of  a  given  year  of  funds 
are  equal  and  the  recipient  has  been 
notified. 

In  cases  where  expenditures  are  less 
than  obligational  authority,  the 
difference  will  be  deobligated  during  the 
closing  process.  Expenditures  in  excess 
of  obligational  authority  are  not 
allowable.  In  cases  where  expenditures 
(not  exceeding  obligational  authority) 
are  less  than  net  cash  receipts,  the 
recipient  must  refund  the  difference  to 
the  Department  of  Labor  (DOL).  If 
necessary,  a  Finding  and  Determination 
will  be  issued  when  cash  receipts  in 
excess  of  expenditures  are  not  refunded 
to  DOL.  Recipients  will  be  advised  to 
draw  down  funds  when  cash  receipts 
are  less  than  expenditures.  Final  cash 
receipts  should  be  no  greater  than  the 
lesser  of  the  expenditures  or  the 
obligation  authority. 


The  recipient  will  have  30  calendar 
days  after  issuance  of  the  initial  intent 
to  close  notification  to  provide  any 
additional  information  to  be  considered. 
At  the  end  of  30  calendar  Abj^.  if  no 
response  has  been  received  from  the 
recipient,  a  second  letter  will  be  sent 
notifying  the  recipient  that  the  records 
will  be  closed  in  an  additional  30 
calendar  days.  The  initial  process  for 
closing  funding  authority  will  cover  the 
period  TY  1983  through  Program  Year 
(PY)  1988  for  fTPA  Titles  H-A.  Il-B  and 
III,  (including  Federal  Reserve  awards) 
and  transferred  Comprehensive 
Employment  and  Training  Act  funds. 
Subsequent  closeout  cycles  will  cover 
subsequent  years. 

6.  Inquiries.  Questions  concerning  this 
TEGL  should  be  directed  to  Judi  Fisher 
on  (202)  535-8782  or  Harry  Roberson  on 
(202)  535-0731. 

7.  Effective  Date.  This  TEGL  is 
effective  immediately.  The 
reconciliation/closeout  process  will 
begin  shortly  after  issuance. 

|FR  Doc  92-6905  Piled  4-16-92;  8^4S  am] 
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Empioymef-i  Standard*  Adrrnnist's'ion 

Wage  and  Hour  OiviEion,  M.njmuT- 
Wa^es  for  federal  and  Fadcaiiy 
Assisted  Constructtor^.  General  Wage 
Determination  Deci8»oris 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  acvxxdance  with  29 
era  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat  1494.  as  amended,  40 
use.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  b>  u-i   -     relary  of  Labor  in 
accordance  with  ihe  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall  in 
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accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersede  as  decisions  thereto,  contain 
r.o  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  everv-  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  frnge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  'GPO)  document  entitled 
General  Wage  Determinations  Issued 
Under  THe  Davis-Bacon  And  Related 
Acts,    shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevaihng  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Fmployment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  N'W.,  room  s-3014,  Washington. 
DC  20210. 

Vlodifications  to  General  U  age 
Determina'ior  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 


are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 


Maryland: 
Mb91-32  (Feb.  22, 

p.  All. 

1991). 

Mississippi: 

MS91-21  (Feb.  22. 

p.  All. 

1991). 

MS91-23  (Feb.  22, 

p.  All. 

1991). 

MS91-24  (Feb.  22. 

p.  All. 

1991). 

MS91-25  (Feb.  22, 

p.  All. 

1991). 

MS91-26  (Feb.  22. 

p.  All. 

1991). 

MS91-27  (Feb.  22, 

p.  All. 

1991). 

New  Jersey: 

NJ91-2  (Feb.  22.  1991).. 

p.  701.  pp.  705-7C 

NJ91-3  (Feb.  22.  1991).. 

p.  721,  p.  725. 

Pennsylvania: 

PA91-4  (Feb.  22,  1991). 

p.  985,  pp.  986. 

988. 

PA91-18  (Feb.  22, 

p.  1085,  p.  1087. 

1991). 

PA91-20  (Feb.  22, 

p.  1099,  pp.  1100, 

1991). 

1103. 

PA91-21  (Feb.  22, 

p.  1107.  p.  iioa 

1991). 

Rhode  Island: 

R191-1  (Feb.  22,  1991).. 

p.  1149.  p.  1152. 

West  Virginia: 

WV91-3  (Feb.  22, 

p.  1445,  pp.  1446. 

1991). 

1448,  1453,  pp. 

1455.  1458b. 

Volume  II 

Illinois: 

IL91-1  (Feb.  22, 1991) .. 

p.  69,  pp.  71.  73. 

75. 

IL91-7  (Feb.  22,  1991) .. 

p.  137.  p.  138. 

IL91-13  (Feb.  22, 

p.  183.  p.  185. 

1991). 

Nebraska: 

NE91-1  (Feb.  22,  1991). 

p.  All. 

NE91-2  (Feb.  22,  1991). 

p.  All. 

NE91-3  (Feb.  22,  1991). 

p.  All. 

NE91-5  (Feb.  22,  1991). 

p.  All. 

NE91-9  (Feb.  22.  1991). 

p.  All. 

NE91-10  (Feb.  22. 

p.  All. 

1991). 

NE91-11  (Feb.  22, 

p.  All. 

1991). 

Texas: 

TX91-36  (Feb.  22. 

p.  All. 

1991). 

TX91-43  (Feb.  22, 

p.  All. 

1991). 

TX91-45  (Feb.  22, 

p.  All. 

1991). 

Volume  III 

California: 

CA91-4  (Feb.  22, 

p.  All. 

1991). 

Nevada: 

NV91-7  (Feb.  22. 

p.  All. 

1991).                         * 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacnn  and  related  Acts. 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Rela'ed  .A.cts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscnptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  f202)  "83- 
3238. 

When  ordering  subscnption(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
genera!  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year. 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  13th  day  of 
April  1992. 
Alan  L.  Moss. 

Director.  Division  of  Wage  Determinations. 
|FR  Doc.  92-8817  Filed  4-16-92;  8:45  am) 
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Employnfient  and  Training 
Administration 

1  Employment  and  Training  Order  No.  2-921 

Unemployment  Compensation  for 
Federal  Employees  (UCFE)  Program 
Coverage  Rulings  of  "Federal  Service  ' 

Employm.ent  and  Training  Order  No. 
2-92  redelegates  to  the  Director. 
Unemployment  Insurance  Service,  the 
authority  and  assignment  of 
responsibility  for  making  rulings  of 
"Federal  Ser\ice"  for  UCFE  program 
purposes  under  5  U.S.C.  8501-8509.  The 
Employment  and  Training  Order  No.  2- 
92  is  published  below. 

Dated:  April  10. 1992. 
Roberts  T.  Jones, 

Assistant  Secretary  of  Labor. 

Directive:  Employment  and  Training  Order 
No.  2-92. 

To:  National  and  Regional  Offices. 

From:  Roberts  T.  [ones.  Assistant  Secretary 
of  Labor. 

Subject:  Redelegation  of  Authority  and 
Assignment  of  Responsibility  to  the  Director, 
Unemployment  Insurance  Service,  for  Making 
Rulings  of  Tederal  Service"  under  the 
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Unemploymer'  Con.pensation  fcr  Federal 
Employees  (UCFE)  Program. 

1.  Purpose.  To  redeJegate  authority  and 
assign  responsibility  to  the  Director, 
Unemploy^neat  Insurance  Service,  for 
"Federal  Service"  rulings  required  in  carrying 
out  the  operation  and  provisions  of  the  UCFE 
prograii. 

2.  DIreclhTS  Affected  Secretary's  Order  4- 
75,  dated  April  16, 1975.  and  Manpower 
Adfr.tnistration  Order  4-75,  dated  July  14, 
1975. 

3.  Redeiegatior..  The  Director, 
Unemploy«ent  Insurance  Service,  is 
redelegated  authority  and  assigned 
responsibility,  in  lieu  of  the  Assistant 
Secretary  of  Labor,  to  render  determinations 
of  "Federal  Service"  for  UCFE  program 
purposes  under  Titie  5  U.S.C.  6501-6509. 

4.  Effective  Date.  This  Order  is  effective  on 
the  date  of  issaance. 

(FR  Ooc  92-8907  Filed  4-16-92;  8:45  am| 
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((UCFE)  P'og'sm  Coverage  Ruiiog  No 
92- V 

Unempioyment  Compensation  for 
Fede.'-al  Employees;  Agricultural 
Promotion  Boards  and  Marketing 
Agreement  and  Order  Administrative 
Committees 

Pursuant  to  Einployment  and  Training 
Order  No.  2-^  the  Director. 
Unemploytnerit  Insurance  Service,  has 
determined  that  services  performed  in 
the  employ  of  the  Agricultural 
Promotion  Boards  and  Marketing 
Agreement  and  Order  Administrative 
Con-.m'.rtees  (within  the  Department  of 
Agriculture}  constitute  "Federal 
Sen-ice"  within  the  meaning  of  5  U.S.C. 
B-SOlfl!  for  UCFE  program  coverage 
purposes.  The  Director.  Unemployment 
Insurance  Service,  has  also  determined 
that  members  of  such  boards  and 
committees  who  are  appointed  by  the 
Secre'a-y  of  Agr!cu!t;.re  are  excluded 
from  UCFE  program  coverage  by  5 
U.S.C,  8.501  {lt(K}  The  UCFE  Program 
Coverage  Ruling  No  92-1  is  published 
below. 

Dated:  April  10, 1992. 
Roberts  T.  Jones. 

Ass'.s'.cn'  Secretary  of  Labor. 

Ruling:  Each  of  the  below  listed  boards  and 
committer  is  an  "instrumentality  of  the 
United  Slates"  and  services  performed  in  the 
employ  of  s!l  s-jch  boards  and  committees  is 
"Feder,jl  service"  w;thin  the  meaning!  of  5 
U.S.C.  8S01(34;  The  National  DHirv  r-omolkm 
and  Research  Board  \7  U.SC  4501  J}5i3,  7 
CPR  part  11501,  ttie  Honry  Board  (~  L  S.C. 
^Hr.  -465 Z,  7  CPR  part  1240).  the  Nalu^nal 
Pi.td'0  Proraotion  Boa-d('  LLS.C  2611-2627.  7 
CFR  pafi  120" J.  the  Cotton  Board  ("  U.S.C. 
2101-2118:  7  CFR  pa.-t  1205'.  the  Nationai 
Pork  Board  (7  U.S  C  4801-4819:  7  CFR  part 
1250*.  1+i.P  Cartipmens  Bopf  P'omtjlion  and 
Rr^r'aTn  Board  f  U  SC  2<-Jr>i-2911;  7CFR 


part  1260J,  the  Fgg  Board  f7  U.S.C  2^01-2716; 
7  CFR  part  1250)  and  44  marketing  agreement 
and  order  Bdmi-nistrative  committees  (see 
enclosed  list)  established  under  7  U.S.C.  601- 
674  (7  CFR  parts  905-99B).  Members  of  such 
boards  and  ownmittees  who  are  appointed  by 
the  Secretary  of  Agricultwe  are  excluded 
from  program  coverage  by  5  U.S.C.  6501(1  )(K). 

Prior  Ruling  A  ruling  on  UCFE  program 
coverage  of  niarket'.ng  agreement  and  order 
administrative  committees  was  issued  on 
|une  20, 1957.TiiJ«  1992  fuiuig  supersedes  the 
1957  ruling  and  u  now  controlling  for  UCFE 
program  ooversge  purposes  of  these 
agricultural  ppocnotjon  boards  and  marketing 
agreement  and  order  administrative 
committees.  b»o  subsequent  amendments  to 
title  7  of  the  United  Sutes  Code  have  altered 
the  nature  or  characteristics  of  these  boards 
and  committees  upon  which  our  ruling  was 
based.  Nor  have  there  been  any  amendments 
to  5  use.  6501(1)  nvhich  are  relevant  to  the 
coverage  of  such  boards  and  committees.  The 
addition  of  section  8509  by  section  1023(b)  of 
the  Omnibus  Reconciliation  Act  of  1980  (P.L. 
96-JJ99)  did  not  affect  coverage  of  the  UCFE 
program. 

Statement  of  Facts:  In  holding  that 
employees  of  such  committees  perform 
"Federal  service."  i  have  relied  on  the 
following  factors: 

1.  The  primary  function  of  these 
committees  is  to  act  as  agents  for  the 
Secretary  of  Agriculture  in  carrying  out  the 
policy  declared  by  Congress  at  7  U.S.C  «02. 

2.  Such  committees  have  the  authority  to 
appoint  employees,  agents,  and 
representatives,  and  to  determine  the  salaries 
and  duties  of  such  individuals. 

3.  The  members  of  such  committees,  as 
well  as  employees  and  agents,  are  subject  to 
removal  by  the  Secretary  of  Agriculture. 

4.  Every  act  of  such  committees  is  subject 
to  approval  by  the  Secretary  of  Agriculture. 

5.  No  November  29, 1945,  the  Internal 
Revenue  Ser\-ice  ruled  that  services 
performed  in  the  employ  of  certain 
administrative  committees  esUblished  by  the 
Secretary  of  Agriculture  under  the 
Agricultural  Marketing  Agreement  Act  were 
exempt  from  the  provisions  of  the  Federal 
Unemployment  Tax  Act  by  reason  of  the 
exclusion  from  the  definition  of 
"employment"  in  26  U.Sil  1607(c)  (now. 
without  relevant  change,  section  3306(c)(6)  of 
the  Internal  Revenue  Code  of  1986).  Abo,  on 
October  15, 1952,  the  Director  of  the  Bureau 
of  Employees'  Compensation  (now  the  Office 
of  Workers'  Compensation  Programs)  ruled 
that  5>ersonne1  of  the  Federal  Milk  Market 
Administrators  are  "em^^yees"  within  the 
meaning  of  the  Federal  Employees' 
Compensation  Act. 

6.  Such  committees  ere  authorized  to  incur 
such  expenses  as  the  Secretary  of  Agriculture 
finds  reasonable. 

7.  The  funds  to  cover  the  expenses  of  such 
committees  are  raised  by  assessments,  paid 
to  the  oomrmnees  bv  thf  covered  industries 
and  enforcea'M^p  t-^  tne  Sf  cresary  of 
Agriculture  tn  the  Dirtricl  Courts  of  the 
United  Slates 

e.  The  decision  in  United  Stales  versus 
Levine.  129  F.2d  745  I2d  Cir.  1942)  found  that 
a  Market  Administrator  teslablished  by  order 
of  the  Secretary  of  Agriculture  under  the 


Agricultural  Marketing  Agreement  AtJ)  was 
an  agency  of  the  United  States.  Further,  as 
recently  as  1984,  the  Supreme  Court  cited 
with  approval  the  Levine  opinion  finding  that 
a  Market  Administrator  was  an  agency  of  the 
United  States  \DiKon  vwsus  United  States. 
104  set.  1172. 11''9-11W(1964)). 

9.  The  Internal  Revenue  Service  affirmed, 
in  a  letter  from  ]eTry  E  Holmes  to  Mary  Ann 
Wyrsch,  dated  No\'ember  26, 1990,  that  there 
is  no  change  in  the  positions  taken  in  the 
above  cited  rulings. 

Discvssion/Anahsis:  With  regard  to  the 
promotion  boards,  the  purpose  of  these 
entities  is  to  carry  out  coordinated  programs 
of  research  and  promotion  designed  to 
strengthen  the  competitive  position  of  each 
covered  commodity  and  to  maintain  and 
expand  domeslic  and  foreign  markets  for 
American  producers  of  each  such  commodity 
{e.g..  7  U.S.C.  2101  with  respect  to  the  Cotton 
Board).  Although  the  purpose  and  authorizing 
statutes  of  these  entities  are  different  from 
the  marketing  committees,  their  manner  of 
creation  and  method  of  operation  are  nearly    ' 
identical. 

As  with  the  marketing  committees,  the 
promotion  boards  are  created  by  order  of  the 
Secretary  of  Agriculture  [e.g..  7  U.S.C.  2104 
and  21061a)  with  respect  to  the  Cotton  Board). 
Their  members  are  selected  by  the  Secretary 
of  Agriculture  [e.g..  7  U.S.C.  2106(b})  and  are 
subject  to  removal  by  the  Secretary  le.g..  7 
CFR  1205J23).  The  boards  have  authority  to 
appoint  employees  and  to  determine  the 
salaries  and  duties  of  such  individuals  \e.g..  7 
CFR  1205.328(b)).  The  actions  of  these  boards 
are  subject  to  the  approval  of  the  Secretary  of 
Agriculture  [e.g..  7  U.S.C.  2106(cl).  These 
boards  are  authonzed  to  incur  auch  expenses 
as  the  Secretary  of  Agriculture  finds 
reasonable  [eg..  7  CFR  1205.330(a)).  The 
funds  to  cover  the  expenses  of  these  boards 
are  raised  by  assessments  paid  to  the  boards 
by  the  covered  industry  afld  eBforoeable  by 
the  Secretary  of  Agriculture  in  the  District 
Courts  of  the  United  Stales  [e.g..  7  l!,S.C, 
2106(e)  and  ni2(b}:  7  CFR  12tK.515(d)). 

In  the  Internal  Revenue  Service's  letter  of 
November  36. 1990,  referenced  above,  the 
Department  of  Labw  was  informed  that: 

*  *  •  it  appear*  that  an  administrative 
committee  established  tinder  the  Agricultural 
Marketing  Agreement  Act  of  1937  virould 
qualify  as  a  wholly  owned  instrumentality  of 
the  United  States  Government  under  current 
law.  Under  aection  S3BB(cK«)  of  the  Intemal 
Revenue  Code  of  1986  *  *  '.services 
performed  in  the  employ  of  an 
instrumentality  of  the  United  States  wholly  or 
partially  owned  by  the  United  States  are 
excepted  from  the  definition  of  employment 
for  FUTA  (Federal  Unemplo>-ment  Tax  Act) 
purposes.  If  a  txjmmittee  is  similar  to  the 
committee  described  in  the  1945  ruling,  it 
appears  that  the  committee  would  constitute 
a  wholly  or  partially  owned  instrumentality 
of  the  United  States  under  section 
3306(c)(6)  *  *  *.  An  examination  of  the 
relevant  Code  of  Federal  Regulations 
provisions  discloses  that  organizations 
created  under  the  Agricultural  MaAeting 
Agreement  Act  of  1937  are  subject  to  the 
same  overriding  auttrority  of  the  Secretary  of 
Agriculture.  In  addition  to  The  factors 
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enumerated  in  the  1945  ruling,  we  note  the 
extensive  crntrol  over  the  assets  of  the 
committees  that  the  Secretary  of  Agriculture 
may  exercise  under  the  applicable 
regulations.  Therefore.  *  *  *  it  appears  that 
service  performed  in  the  employ  of  such 
committees  are  excepted  from  employment 
as  service  performed  in  the  employ  of  an 
instrumentality  of  the  United  States 
Government.  Thus,  with  regard  to  the 
conclusions  in  the  1945  ruling,  our  conclusion 
with  respect  to  entities  similar  to  the  entity 
described  in  the  ruling  would  appear  to  be 
that  services  for  the  entities  would  be 
excepted  from  employment  by  section 
3306(c)(6)  of  the  Internal  Revenue  Code  as 
services  performed  for  a  wholly  or  partially 
owned  instrumentality  of  the  United  Stales. 

The  reasons  stated  above  support  the 
conclusion  sta'.ed  in  the  first  paragraph  of 
this  ruling  that  employees  hired  by  the 
boards  and  committees  (as  distinguished 
from  members)  of  all  of  the  agricultural 
boards  and  committees  referred  to  herein  are 
covered  by  the  UCFE  program.  The 
employing  agency  may  not  participate  in  the 
UCFE  program  for  the  board  and  committee 
m.embers  due  to  the  exclusion  at  5  U.S.C. 
850iri)(K). 

This  coverage  ruling  is  issued  pursuant  to 
redelegation  of  authority  from  the  Assistant 
Secretary  of  Labor,  in  Employment  and 
Training  Order  No.  2-92.  dated  March  20. 
1992.  which  is  authorized  by  section  6  of 
Secretary's  Order  No.  4-75  (40  Fed.  Reg. 
18515)  (as  amended  by  Secretary  Order  No. 
14-75). 

Dated:  March  24. 1992. 
Mary  Ann  Wyrsch, 
Director.  Unemployment  Insurance  Service. 

List  of  44  Agricultural  Marketing  Agreement 
and  Order  Administrative  Committees  as  of 
.March  1. 1991  (7  U.S.C.  Parts  905-993) 

905  Citrus  Administrative  Committee — 
Florida 

906  Texas  Valley  Citrus  Committee 

907  Navel  Orange  Administrative 
Committee— California  &  Arizona 

908  Valencia  Orange  Administrative 
Committee — California  and  Arizona 

910  Lemon  Administrative  Committee — 
California  and  Arizona 

911  Florida  Lime  Administrative 

915  Florida  Avocado  Administrative 
Ccmf.ittee 

916  Ncr'arine  Administrative  Committee — 
California 

917  Control  Committee — California 
Pear  Commodity  Committee 
Plum  Commodity  Committee 
Peach  Commodity  Committee 

918  Georgia  Peach  Industry  Committee 

919  Colorado  Peach  Administrative 
Committee 

920  Kiwifruit  Administrative  Committee — 
California 

921  Washington  Fresh  Peach  Marketing 
Committee 

922  Washington  Apricot  Marketing 
Committee 

923  Washington  Cherry  Marketing 
Committee 

924  Washington-Oregon  Fresh  Prune 
.Marketing  Committee 


925  California  Desert  Grape  Administrative 
Committee 

926  Tokay  Grape  Industry  Committee — 
California 

927  Winter  Pear  Control  Committee — 
Oregon.  Washington,  and  California 

9-8  Papaya  Administrative  Committee — 
Hawaii 

929  Cranberry  Marketing  Committee — 
Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan.  Oregon,  Minnesota, 
Washington,  and  Long  Island,  New  York 

931  Northwest  Fresh  Barllett  Marketing 
Committee — Oregon  and  Washington 

932  California  Olive  Committee 

945  Idaho-Eastern  Oregon  Potato  Committee 

946  State  of  Washington  Potato  Committee 

947  Oregon-California  Potato  Committee 

948  Colorado  Potato  Administrative 
Committee 

950  Maine  Potato  Committee  (currently 

inactive) 
953  Southeastern  Potato  Committee — 

Virginia  and  North  Carolina 
955  Vidalia  Onion  Committee — Georgia 
9'S  Idaho-Eastern  Oregon  Onion  Committee 
959  South  Texas  Onion  Committee 
955  Texas  Valley  Tomato  Committee 
966  Florida  Tomato  Committee 
9('.7  Florida  Celery  Committee 
971  South  Texas  Lettuce  Comm.ittee 
979  South  Texas  Melon  Committee 

981  Almond  Board  of  California 

982  Filbert/Hazelnut  Marketing  Board — 
Oregon  and  Washington 

984  Walnut  Marketing  Board — California 

985  Far  West  Spearmint  Oil  Administrative 
Committee 

987  California  Date  Administrative 

Committee 
989  Raisin  Administrative  Committee — 

California 
993  Prune  Marketing  Committee — California 
998  Peanut  Administrative  Committee — 

Georgia 

[FR  Doc.  92-8906  Filed  4-16-92;  8:45  am] 

BILLING  CODE  4S10-3O-M 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

1.  Skyline  Coal  Company 

(Docket  No.  M-92-26-C| 

Skyline  Coal  Company.  RD  «2,  Box 
580,  Shamokin,  Pennsylvania  17872  has 
filed  a  petition  to  modify  the  Application 
of  30  CFR  75.1400  (hoisting  equipment: 
general)  to  its  No.  1  Slope  (I.D.  No.  36- 
07129)  located  in  Northcumberiand 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  a  slope  conveyance 
(gunboat)  without  safety  catches  to 
transport  persons. 


2.  Michigan  Energy,  Inc. 
[Docket  No.  M-92-27-C) 

Michigan  Energy,  Inc.,  100  Kerney 
Road,  Williamsburg,  Kentucky  40769  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.313  (methane  monitor)  to 
its  Mine  No.  1  (I.D.  No.  40-OOGOO)  located 
in  Campbell  County.  Kentucky.  The 
petitioner  proposes  to  use  a  hand-held 
continuous  duty  methane  and  oxygen 
monitor  on  permissible  three-wheel 
tractors  with  drag  bottom  buckets. 

i   P,ir,i:pr)nt  Coa!  Corporation 

(Docket  No.  M-92-28-C| 

Paramont  Coal  Corporation,  P.O.  Box 
800,  Wise,  Virginia  24293  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.326  (aircourse  and  belt  haulage 
entries)  to  its  Deep  Mine  No.  18  (I.D.  No. 
44-06583)  located  in  Wise  County, 
Virginia.  The  petitioner  proposes  to  use 
a  low-level  carbon  monoxide  detection 
system  in  all  belt  entries  used  as  intake 
aircourses  to  monitor  the  air  at  each  belt 
drive  and  tailpiece. 

4.  Paramont  Coal  Corporation 

(Docket  No.  M-92-29-C) 

Paramont  Coal  Corporation,  P.O.  Box 
800,  Wise,  Virginia  24293  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1105  (housing  of  underground 
transformer  stations,  battery-charging 
stations,  substations,  compressor 
stations,  shops,  and  permanent  pumps) 
to  its  Deep  Mine  No.  18  (I.D.  No.  44- 
06583)  located  in  Wise  County,  Virginia. 
The  petitioner  proposes  to  use  a  carbon 
monoxide  monitoring  system  in  the  belt 
entry  splits  of  air  instead  of  ventilating 
directly  info  the  return. 

5.  Carter  Mining  Company 

[Docket  No.  ,M-92-30-C] 

The  Carter  Mining  Company,  P.O.  Box 
3007,  Gillette,  Wyoming  82716  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  77.403(a)  (mobile  equipment 
rollover  protection  structures  (ROPS))  to 
its  Caballo  Mine  (I.D.  No.  48-01034) 
located  in  Campbell  County,  Wyoming. 
The  petitioner  proposes  to  use  the 
Model  594H  sideboom  pipelaying  tractor 
with  rollover  protection  structures 
(ROPS)  meeting  the  U.S.  Army  Corps  of 
Engineers  performance  criteria  for 
crawler  tractors  (U.S.  Army  Corps  of 
Engineers,  Safety — General  Safety 
Requirements  EM  385-1-1  (June  1, 1997)) 
to  move  conveyor  frames  of  a  bucket 
wheel  mining  system.  There  are  no 
Society  of  Automotive  Engineers  (SAE) 
ROPS  performance  criteria  for  such 
tractors.  The  petitioner  states  that  the 
alternate  method  would  provide  the 
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same  measure  of  protection  to  miners  as 

the  standard 

6.  Peabody  Coal  Company 

[Docket  No.  M-92-31-C) 

Peabody  Coal  Company,  P.O.  Box 
1990.  Henderson,  Kentucky  42420-1990 
has  filed  a  petition  to  m.odify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  its  Camp  1  Underground  Mine  (l.D. 
No.  15-02~09)  located  in  Union  County, 
Kentucky.  Due  to  hazardous  roof 
conditions,  the  petitioner  proposes  to 
have  a  certified  person  monitor 
methane,  oxygen,  and  the  airflow  at 
least  once  a  week  instead  of  traveling 
the  return  aJrcourse  in  its  entirely. 

7.  Leeco,  Inc. 

[Docket  No.  M-92-32-C) 

Leeco,  Inc  .  TOO  Coal  Drive,  London, 
Kentucky  40~41-8~99  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1701  (abandoned  areas,  adjacent 
mines;  drilling  of  boreholes)  to  its  Mine 
No.  62  (l.D.  No.  15-16412)  and  its  Mine 
No.  63  (l.D.  No.  15-16413)  both  located  in 
Perry  County,  Kentucky.  The  petitioner 
proposes  to  drill  horizontal  testholes 
into  the  coal  seam  in  advance  of  the 
working  face  within  the  drill  zone. 

8.  Dominion  Coal  Corporation 

[Dockfl  .\o.  .VI-9;-33-Ci 
Dominion  Coal  Corporation,  P.O.  Box 

'0.  Vansant.  Virginia  24656  has  filed  a 
petition  to  modify  the  application  of  30 
CP'R  75.1701  (abandoned  areas,  adjacent 
mines:  drilling  of  boreholes)  to  its 
Uominion  No  1  Mine  (l.D,  44-05254),  its 
Dominion  No,  6  Mine  (ID  44-06486).  its 
Dominion  No.  7  Mine  (ID  44-06499).  its 
Dominion  No.  8  Mine  (l.D,  44-06555),  its 
Dominion  No.  10  Mine  (ID  44-05160).  its 
Dominion  No  12  Mine  (l.D.  44-06592),  I's 
Dominion  No.  14  Mine  (ID.  44-053184). 
its  Dominion  No.  15  Mine  (l.D.  44-06628) 
its  Dominion  No.  16  Mine  (ID.  44-06643) 
its  Dom.inion  No  17  Mine  (l.D,  44-0617") 
its  Dominion  No.  18  Mine  (ID,  44-06577) 
its  Dom.inion  No.  19  Mine  (l.D,  44-06639] 
its  Dominion  No,  21  Mine  (l.D.  44-06644) 
its  Dominion  No.  22  Mine  (l.D,  44-06645) 
its  Dominion  No,  25  Mine  (I,D,  44-05923) 
and  Its  Young's  Branch  No,  15  Mine  (ID 
44-03264)  all  located  in  Buchanan 
County,  Virginia,  The  petitioner  requests 
a  modification  to  allow  for  a  20-foot  cut 
to  be  taken  in  the  face. 

9.  Consolidation  Coal  Company 

[Docke!  No  M-9:-34-C| 

Consolidation  Coal  Company,  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241- 
1421  has  filed  a  petition  to  modify  the 
application  30  CPTl  75.1105  (housing  of 
underground  transformer  stations. 


battcr>  -charging  stations,  substations. 
compressor  stations,  shops,  and 
permanent  pumps)  to  its  Dilwoeth  Mine 
(ID  No  36-04281)  located  in  Greene 
County.  Pennsvlvania.  The  petitioner 
proposes  to  enclose  the  electric 
equipment  in  a  monitored  fireproof 
structure  instead  of  ventilating  the 
equipment  to  the  return. 

10.  Cordero  Mining  Company 

[Docket  No.  M-92-35-Ci 

Cordero  Mining  Company.  P.O.  Box 
1449,  Gillette,  Wyoming  82717-1449  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  77,1607(u]  (loading  and 
haulage  equipment;  operation)  to  its 
Cordero  Mine  (l.D.  No.  48-00992)  located 
in  Campbell  County,  Wyoming.  The 
petitioner  proposes  to  use  a  portable 
hydraulic  unit  (power  pack)  for  towing 
heavy  equipment  instead  of  tow  bars. 

11  Cordero  Mining  Compan; 

[Docket  No.  M-S2-36-C1 

Cordero  Mining  Company,  P.O.  Box 
1449.  Gillette.  Wyoming  82717-1449  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  ':'  206(c)  to  its  Cordero  Mine 
(l.D.  No.  48-00992)  located  in  Campbell 
County,  Wyoming.  Instead  of  using 
ladder  backguards,  the  petitioner 
proposes  to  use  a  permanent  fall 
prevention  system  that  would  include  a 
ngid  rail  or  a  steel  cable  rope  with  a 
grabbing  deMce  that  locks  in  place 
automatically  to  prevent  falls. 

12.  Island  Creek  Coal  Compans 

[Docket  No  M-92-37-CJ 

Island  Creek  Coal  Company,  Star 
Route  Box  425.  Mount  Storm,  West 
Virginia  26~39  has  filed  a  petition  to 
.modify  the  application  of  30  CFR  75.1002 
to  its  .North  Branch  Mine  (l.D.  No.  46- 
U1309),  its  Dobbin  Mine  (l.D.  No.  46- 
05480),  and  its  Ixiurei  Run,  Portal  No.  2 
Mine  (l.D.  No  46-04190)  all  located  in 
Grant  County.  West  Virginia.  The 
petitioner  proposes  to  use  high-voltage 
cables  to  power  longwall  equipment. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  room.  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
com^ments  must  be  postmarked  or 
recened  in  that  office  on  or  before  May 
18,  1992.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 


Dated:  April  10. 1992. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 

and  Variances. 

[FR  Doc.  92-8961  Filed  4-16-92;  8:45  am) 
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Pension  and  Welfare  Benefit^ 

Adm,inistratiOP 

,  Proi^'bilefl'  T  r ansae ttof  E  le"!!::'!!©-  'i'i    ;5; 
Exception  Applicattof"  No   D-654f:   »»i  a' 

Grant  ot  Individual  Exemptions; 

Metropolitan  Life  Insu'^ance  Compsny, 
et  a! 

agency:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  the  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Sec-rtarv'  of  !.,ahr>'- 

STATUTORY  FiNDiMOS:  In  accordance 
with  section  408(a)  of  the  Act  and/or 
section  4975(c)(2)  of  the  Code  and  the 
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proc'^dur'-s  s^r  f""n  sn  :9CFR  pari  2570, 
subpar*  B  :'5  FH  j.::r.n  .  S2847  Augusf 
;0,  1990)  and  based  up«3n  the  entire 
record,  the  Department  make«  the 
following  findings: 

(a)  The  exemptions  are  adminisfrativefy 
feasible: 

(b)  They  are  in  the  interests  of  the  plans 
and  their  participants  and  beneficiarie*;  and 

(c)  They  are  protective  of  the  n^hts  of  the 
participants  and  beneFiciaries  of  the  plans. 

Vfetropol.idn  Lf«  Insurance  Cotnpaay, 
Loc_a!ed  m  Se-v  York,  NT 

t-v-n  ted  Transaction  Exemption  92-25; 
F  X  o'^ptjon  Application  Na  D-8546| 

Exemption 

The  restrictions  of  section  406(a). 
406(b)ll).  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply. 
effective  March  29. 1991.  to  the  cash 
purchase  by  the  general  account  of 
Metropolitan  Life  Insurance  Company 
(Met)  of  the  debt  and  equity  interests  in 
real  estate  properties  (the  Shared 
Properties)  held  in  an  open-ended 
commingled  real  estate  separate 
account  (Account  RE)  in  which  certain 
pians  (the  Participating  Plans)  have 
invested:  provided  that:  (1)  The  terms  of 
the  purchase  were  not  less  favorable  to 
the  Participating  Plans  than  similar 
terms  negotiated  at  arm's  length 
between  unrelated  third  parties:  (2)  the 
transaction  was  approved  by 
independent  fiduciaries  of  the 
Participating  Plans,  acting  on  behalf  of 
the  Participating  Plans;  and  (3)  the 
purchase  price  paid  by  Met  for  Account 
RE's  aggregate  equity  and  debt  interests 
!n  the  Shared  Properties  was  not  less 
than  'he  fair  market  value  of  such 
jnterest  on  March  29, 1991,  the  date  the 
purchase  was  consununated,  as 
determined  by  independent,  qualified 
appraisals. 

EFFECTIVE  DATE;  This  exemption  is 
effect:-,  e  .March  29. 1991. 

Written  Coromeots 

The  Department  received  no  requests 
for  hearing  and  one  written  comment 
^rom  the  applicant  with  respect  to  the 
notice  of  proposed  exemption  (the 
Notice).  In  that  letter,  the  applicant 
informed  the  Department  that  they 
wished  to  correct  certain  typographical 
errors  and  other  information  published 
in  the  Notice.  Accordingly,  the  following 
information  is  incorporated  into  the 
granted  exemption,  as  corrected:  (a)  In 
the  f  rst  sentence  of  section  number  six 
of  the  Summary  of  Facts  and 
Representations,  the  name  of  James  Felt 
Realty  Services  (Felt  Realty)  incorrectly 


included  the  abbreviation,  "faic."  As 
correctly  indicated  in  that  same 
sentence.  Felt  Realty  is  an 
unincorporated  division  of  Grubb  and 
Ellis;  and  (b)  in  the  last  unnumbered 
paragraph  of  section  number  seven  of 
the  Summary  of  Pacts  and 
Representations,  portions  of  the  second 
and  third  sentences  were  omitted.  The 
correct  wording  of  these  sentences  is 
indicated  below  with  the  omitted 
language  underlined: 

In  the  opinion  of  Felt  Realty.  Account  RE's 
proportional  share  of  the  face  value  of  these 
mortgages  was  small  making  it  unnecessary 
to  apply  discounts  for  high  interest  rates  or 
premiums  for  low  interest  rates,  and  the 
small  amount  of  income  affected  by 
accounting  for  interest  rate  variations  on 
these  loans  had  little  substantive  impact  on 
the  value  of  Account  RE's  share  of  the 
portfolio.  Therefore.  Felt  Realty  concluded 
that  it  was  not  necessary  to  adjust  the  asset 
value  of  the  portfolio  because  of  these  third 
party  mortgage  debts  and  that  any  interest 
rate  variation  from  market  on  the  mortgage 
assets  did  not  significantly  affect  the  overall 
value  of  the  Shared  Properties  in  the 
portfolio. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  February  25. 1992,  at  57  FR  6530. 
FOR  FURTHER  IKFCRMa'  On  CONTACT: 
Angelena  C  Le  bianc  oi  uie  iJt'partment, 
telephone  (202)  523-«883.  (This  is  not  a 
toll-free  number.) 

Eckler  Industries,  Inc.  Retirement  & 
Savings  Plan  (the  Plan),  Located  in 
Titusville,  Florida 

[Prohibited  Transaction  Exemption  92-2fl; 
Exemption  Application  No.  D-8623| 

Exemption 

The  restrictions  of  section  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  loan  (the 
Loan)  of  $265,000  from  the  Plan  to  Eckler 
Industries.  Inc.  (the  Employer),  a  party 
in  interest  with  respect  to  the  Plan, 
provided  the  terms  of  the  transaction 
are  at  least  as  favorable  to  the  Plan  as 
those  the  Plan  could  obtain  in  a  similar 
transaction  with  an  uruelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  11. 1991  at  58  FR  46336.  The 
Department  wishes  to  correct  a 
typographical  error  in  paragraph  3  of  the 
Summary  of  Facts  and  Representations 
in  the  notice,  showing  the  amount  of  the 
loan  as  $65,000.  The  correct  amount  of 


the  loan  is  S265.000,  as  stated  m  the  firs! 
paragraph  of  the  notice,  and  as  may  hf 
deduced  bv  the  correct  statement  in 
paragraph  3  that  "a  loan  onginatiun  fee 
of  one  peri;ent  of  the  Loan  amount 
($2.65f)  would  be  assessed  upon  making 
the  Loan." 

Written  Comments  and  Hearing 
Re()uests 

The  Department  received  four  written 

comments  regarding  the  proposed 
exemption  and  no  requests  for  a 
hearing.  Tnree  of  the  letters  oppose  the 
proposed  exemption;  the  fourth 
expresses  concerns  but  does  not 
specifically  oppose  the  proposed 
exemption.  Three  of  the  coni.T.ent  letters 
question  why  the  Elmployer  intends  to 
borrow  from  the  Plan,  rather  than  from  a 
third  party.  One  of  the  letters  asks  how 
the  Plan  Lmstee  can  be  unbiased  when  it 
is  receiving  fees  from  the  Employer  to 
manage  the  Plan.  In  response  to  the.se 
comments.  Sun  Bank.  N.A  .  the  Plan 
trustee  (the  Tnjsteej  states  that  the  Plan 
and  the  participants  should  benef:!  from 
the  Loan  because  the  rate  of  return  on 
the  Loan  is  substantially  higher  than  the 
rate  of  return  oth<°rv.'ise  available  for 
comparable  fixed  inro.T>e  investments. 
The  Trustee  states  further  that  although 
it  does  receive  fees  from  the  Employer 
to  manage  the  Plans  assets,  the  Tmstee 
has  an  independent  fiduciary  duty  to  the 
participants  of  the  Plan,  and  the  Trustee 
has  additional  independence  in  that  the 
Trustee  cannot  be  fired  without  cause 
during  the  term  of  the  Loan. 

This  letter  also  asks  whether  the 
Department  has  reviewed,  or  merely 
accepted,  the  Trustee's  financial 
analysis  supporting  its  determination 
that  the  subject  loan  is  ;n  the  Plan's  best 
interest,  and  what  responsibiiity  the 
Department  has  for  monitoring  the 
Trustee's  and  the  Employer's 
compliance  w".h  the  terr/;9  and 
conditions  of  the  loan.  In  this  regard,  the 
Department  notes  that  before  proposing 
an  exemption  in  a  loan  transaction  of 
this  type,  the  Department  requires  that 
an  independent  fiduciary  (in  this  casf. 
the  Tnisteej  be  appointed  to  represent 
and  protect  the  interests  of  the  plan  and 
its  participants  and  beneficiaries.  In  this 
regard,  the  designated  fiduciary  must  be 
a  qualified  person  or  eptify,  who  is 
sufficiently  unrelated  to  the  parties 
involved  in  the  transaction.  As  such,  this 
minimizes  the  potential  for  a  conflict  of 
interest.  It  also  enables  the  Department 
to  rely  upon  the  independert  fiduciary's 
special  expertise  and  judgment.  Thus,  in 
undertaking  fiduciary  responsibilities, 
the  independent  fiduciary  must  assume 
ell  nsks  incidental  to  the  exercise  of  its 
judgment. 
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In  reviewing  the  transaction,  the 
Department  requires  that  the 
independent  fiduciary  provide  a 
comprehensive  analysis  and 
representations  as  to  the 
appropriateness  and  suitability  of  the 
proposed  loan.  In  making  this 
determination,  the  fiduciary  uses  his  or 
its  expertise  in  assessing  the  specific 
terms  of  the  transaction  against  the 
investment  objectives  of  the  plan.  The 
Department  further  requires  the 
independent  fiduciary  to  monitor  the 
transaction  throughout  its  duration  and 
to  take  any  and  all  steps  necessary  and 
proper  to  protect  the  interests  of  the 
plan. 

Three  of  the  comment  letters  also  ask 
whether  the  exemption  would  permit  the 
Employer  to  make  additional  loans  from 
the  Plan.  In  response,  the  Department 
notes  that  the  exemptio.n  covers  only 
one  loan  in  the  amount  of  $265,000. 

Two  of  the  comment  letters  express 
concern  about  the  financial  stability  of 
the  Employer  and  the  Plan,  One  letter 
also  questioned  the  amount  of  time 
given  to  employees  to  comment  on  the 
proposed  exemption.  This  letter  also 
expresses  the  view  that  em.ployces 
prefer  less  risky  Plan  investments  and 
posed  questions  regarding  the  Plan's 
participant-loan  program,  which  is  not 
directly  involved  In  either  this 
exemiption  or  the  loan  in  question  In 
response,  the  Trustee  provides  the 
following  information  and  financial 
data. 

(a)  The  protective  features  of  the  Lou  p. 
include  certain  safeguards,  among 
others:  fi)  The  loan  is  secured  by 
collateral  that  has  been  valued  by  an 
independent  appraiser;  (ii)  the  loan-to- 
value  ratio  in  this  case  is  65%;  (lii)  as 
noted  above,  the  rate  of  return  from  the 
Loan  is  substantially  higher  than  that 
from  similar  investments  which  the  Plan 
could  obtain;  (iv)  although  the  l.,oan  was 
originally  limited  to  5265,000,  after  the 
contribution  for  the  1990/91  Plan  year, 
the  Loan  will  be  an  even  smaller 
percentage  of  the  Plan's  assets. 

(b)  The  Employer  has  certified  that 
notice  was  provided  to  the  Plan 
participants,  in  accordance  with 
Department  of  Labor  regulations.' 


'  The  applicant  has  declared,  under  the  penalties 

of  periury,  that  on  September  2.3.  1991,  the  Employer 
furnished  notice  to  hII  inlerested  parlies  in 
accordance  with  the  method  described  in  the 
application  for  enemplion.  which  stales  that  notice 
of  the  proposed  exemption  will  be  provided  to  all 
Plan  participants  and  beneficiaries  under  two 
methods  (11  By  posting  the  notice  conspicuously  «! 
the  sites  where  all  other  employee  notices  are 
posted,  and  (2|  by  certified  mail  to  retired 
participants  ami  beneficiaries.  The  notice  permitted 
comments  to  be  submitted  through  October  26.  1991 


(t)  Although  the  assets  of  the  Plan  did 
decrease  between  September  30.  1990 
and  January  1991.  the  decrease  was 
caused  by  the  employment  termination 
and  distribution  of  Pian  assets  to  former 
employee-participants;  the  Plan  did  not 
lose  money  due  to  investment 
performance. 

[d)  .'\  single  Plan  participant  loan  was 
made  around  August  1989  before  this 
Trustee  was  appointed.  However,  based 
upon  a  review  of  the  borrower's  Plan 
account,  from  the  allocations  prepared 
by  the  prior  record  keeper,  that  loan 
(approximate  loan  balance=$1.200)  is 
well  within  the  various  applicable 
participant-loan  limiitations.  The  ability 
to  borrow  money  is  covered  by  the 
Summ.ary  Plan  Description,  which  has 
been  distributed  to  Plan  participants. 
according  to  the  applicant. 

The  T-i^iStee  represents  that  it  has 
reviewed  the  financial  stability  of  the 
Employer  with  respect  to  the  proposed 
exemption  and  the  liquidity 
requirements  of  the  Plan.  In  this  regard. 
the  Trustee  has  determined,  based  on 
audited  financial  statements  of  the 
Employer's  most  recent  two  fiscal  years, 
that  the  Employer  exhibits  a  capacity  to 
service  the  Loan  with  an  average 
cushion  of  approximately  $258,000  each 
year  and  that  the  ratio  of  (a)  the 
F-.Tiployer's  total  cash  before  debt 
amortization  (including  the  Loan)  each 
year,  to  (b)  the  Employer's  total  debt 
service  (including  the  Loan)  each  year, 
equals  1.3.  For  a  loan  from  the  Trustee 
to  the  Employer's  affiliate,  the  Trustee 
requires  such  ratio  to  be  only  1.05. 

Regarding  the  Plans  liquidity 
requirements,  the  Plan  administrator  has 
advised  the  Trustee  that  withdrawal 
activity  from  the  Plan  for  the  past  five 
years  has  averaged  30  distributions 
totalling  S63.090  per  year  and  the  Plan 
administrator  is  not  aware  of  any 
pending  retirements  in  the  next  several 
years  Further,  no  terminations  in  the 
F.m.ployer's  staffing  level  are  expected. 
The  Trustee  concludes,  therefore,  that  if. 
as  expected,  the  withdrawal  activity 
from  the  Plan  remains  at  the  average 
level,  the  Loan  should  not  subject  the 
Plan  to  liquidity  problems. 

After  considering  the  entire  record. 
including  the  written  comments 
received,  the  Department  believes  that 
the  information  submitted  provides  a 
sufficient  basis  to  support  the  Trustee's 
determination  that  the  Loan  is  in  the 
Pian  s  best  interest  and  has  decided  to 
grant  the  exemption  as  proposed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs,  Miriam.  Freund,  of  the  Dupa.'-tment, 
telephone  (202)  523-8194  (This  is  not  a 

toil-free  number ) 


River  Oaks  ft  Trust  Compan\  (>n)up 
Trust  for  Quabfied  Trusts  of  Emplojee 
Benefits  Plans  (ROTC  Group  Trust) 
Located  in  Houston,  TX 

(Prohibited  Transaction  Exemption  92-27; 
Exemption  Application  Nos.  E>-8738,  I>-6741 

and  n-R-'4?I 

Exemption 

The  restrictions  of  sections  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  series  of 
cash  loans  not  to  exceed  $811,703.  made 
from  time  to  time,  (the  Loans),  to  the 
ROTC  Group  Trust  by  the  River  Oaks 
Trust  Company  (ROTC),  a  party  in 
interest  with  respect  to  the  qualified 
employee  benefit  plans  (the  Plans)  that 
participate  In  the  ROTC  Group  Trust, 
provided  (1)  no  collateral  is  required  of, 
and  no  interest  charges  or  other 
expenses  are  incurred  by.  the  ROTC 
Group  Trust  or  the  Plans;  (2)  the 
proceeds  of  the  Loans  are  used  only  to 
honor  written  requests  of  the  Plans  for 
withdrawals  from  the  ROTC  pooled 
investment  funds  which  have  invested 
in  Sentinel  Real  Estate  Fund  (SRE  Fund); 
(3)  the  Loans  are  in  lieu  of  the  periodic 
redemptions  that  have  been  suspended 
by  the  SRE  Fund;  (4)  repayment  of  the 
Loans  is  restricted  to  cash  obtained 
from  the  SRE  Fund  by  the  ROTC  Group 
Trust  pursuant  to  redemption  requests; 
and  (5)  funds  received  from  the  SRE 
Fund  in  excess  of  the  amount  of  the 
Loans  will  be  retained  by  the  ROTC 
Group  Trust  and  then  allocated  to  the 
Plans  that  participate  in  the  ROTC 
Group  Trust's  investments  in  the  SRE 
Fund. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  tothe  notice  of 
proposed  exemption  published  on 
December  24  TWl   at  v,  FR  66650. 

RM  FURTHER  INFORMATION  CONTACT: 
Mr.  C.E  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 

toll-free  number.) 

I,dH«rt!  S   Une    I)  I)  S   Ta'>;'f!  Hfiiem  Plan 
(the  Plan)  Located  in  Mempiu*.  TemMsaee 

(Prohibited  Transaction  Exemption  92-28; 
Exemption  Application  No.  D-8797J 

Exemption 

The  restrictions  of  sections  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  past  and 
continuing  loan  made  by  the  Plan  to 
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Fci  vard  S  Une,  D  D  S.  (Dr.  Lane),  a 
trustee  of  the  Plan  and  a  party  m 
interest  with  respect  fo  the  Plan, 
provided  the  following  conditions  are 
satisfied:  (1)  The  loan  represents  less 
than  25%  of  the  assets  of  Dr.  Lane's 
account  in  the  Plan;  (2)  the  interest  rate 
for  the  loan  was  at  terms  at  least  as 
favorable  to  the  Plan  as  those  required 
by  a  third  party  tender  at  the  time  the 
loan  was  entered  into:  (3)  the  loan  is 
coilaterdlizfid  by  real  property  having  an 
appraised  fair  market  value  not  less 
tnan  1  '•i  tim?s  the  principal  amount  of 
the  loan;  and  (4)  Dr.  Lane  is  the  only 
paxtic-.pant  in  the  Plan  to  be  affected  by 
•^e  transaction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exerrption  published  on 
ManJi  11. 1992  at  57  FR  8685. 
EPFECTivf  date:  ITiis  exemption  is 
p'".^-'c;:\e  De*  .=  "  '->>■-  V.   I'^i 
FOR  rjRTMCW  tNFO«MAT(OM  CONTACT; 
Gar>'  H  LefVowitz  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number  ) 

General  Informatioa  I 

The  attention  of  interested  persons  is 
dir^c'ed  to  the  following: 

fl )  The  fact  that  a  transaction  is  the 
s  jDiect  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  jjarticipants  and 
benefciaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 
401  (a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 


representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemptioru 

Signed  at  Washington,  DC  this  14lh  day  of 
April.  1992. 
Ivan  Strasfeid, 

Director  of  ExempLion  Determinotiona, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Deportment  of  Labor. 
jFR  Doc.  92-8959  Filed  4-16-92;  8;45  ami 
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P-opcsed  E  lefTip'fOfis,  Mouniain 
States  Bani..  C  •>"  rron  T-js!  «^uncl  "A", 
EtAl. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
fniiucs  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Nk>tice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state;  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  roust 
also  state  the  issues  to  be  addressed 
and  include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649.  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW., 
Washington.  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 


received  will  be  available  for  public 
Inspection  in  the  Public  Documen's 
Room  of  Pension  and  Welfare  Benefia 
Administration.  U  S.  D»'partment  of 
Labor,  room  N'-5507,  200  Constitution 
Avenue,  N'W  .  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  providod  to  all  interested 
persons  in  the  ma."..ncr  aRreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  m  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposc-d 
exempt'.on  as  pubiished  in  tb.e  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  fo 
request  a  heanng  (where  appropriate). 

SUPPtEMENTARV  INFORMATION:  The 

p.-opotved  exemptions  were  requested  m 
appIi<;ations  filed  pursuant  to  s«^ction 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  m 
accordance  with  procedures  set  forth  in 
29  CFF  part  2570,  subpart  B  (55  FR 
32836,  32847,  .A.ugust  10,  1990).  Effective 
December  31.  197a  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FH 
47713.  October  17,  1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  isstie  exemptions  of  the  typi; 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  uf  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  apphcations  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  co:-nplete 
statement  of  the  facts  and 
representations. 

Mountain  States  Banli  Common  Trust 
Fund  "A  '  (the  Fund)  Located  in  Denver. 
Colorado 

(.Application  No.  0-8758) 

Proposed  Exemption 

The  Deparl.T.ent  is  considering 
granting  an  exemption  under  the 
authority  of  section  408fa)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a)'anu  4061b)(lj  and  ib)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  49"5  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E]  of  the  Code  shaU  not  apply 
fo  the  proposed  sale  by  the  Fund  to 
Mountain  States  Bank  (the  Bank),  a 
party  in  interest  with  respect  fo  the 
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retirempnt  plans  participating  in  the 
Fund,  of  SIX  promissory'  notes  (the 
Notes)  in  order  to  facilitate  the  Fund's 
liquidation,  provided  (a)  the  sales  price 
is  not  less  than  the  fair  market  value  of 
the  N'otes  on  the  date  of  the  sali>  and  (bl 
no  investment  management  fee. 
advisory  fee,  undensTiting  fee,  sales 
com.mission,  or  similar  compensation  is 
paid  to  the  Bank  in  connection  with  said 
sale. 

Summary  of  Facts  and  Representations 

1.  The  Bank  is  a  state  chartered  bank 
organized  under  the  bankmp  iaws  of  the 
State  of  Colorado.  Its  principal  office  is 
located  m  Denver.  Colorado.  The  Fund 
was  established  by  the  Bank  in  1971  to 
serve  as  an  investment  vehicle  for 


retirement  plans  The  Bank  serves  as  the 
t-iistee  of  the  Fund,  which  is  the  only 
common  trust  fund  managed  by  the 
Bank  The  Fund  has  a  total  asset  value 
of  approximalely  $2,860,000.  of  which 
approximately  S70.000  is  invested  in 
corporate  bonds.  $2..'>40.(X)0  is  invested 
m  United  States  Treasury  Notes,  and 
$70,000  in  a  United  States  Government 
Bond  Fund.  The  balance  of 
approximately  $180,000  is  invested  in 
the  Notes,  which  are  secured  by  first 
deeds  of  trust  on  real  estate. 

2.  The  Bank  has  determined  that  the 
Fund  should  be  liquidated.  The  principal 
reasons  for  the  proposed  liquidation  are 
the  increasing  costs  associated  with 
maintaining  the  Fund,  the  availability  of 
numerous  alternative  managed 


investments  returning  similar  yields 
without  increased  risks,  and  the  fact 
that  the  Fund  has  been  reduced  in  size 
so  that  there  are  only  23  remaining 
participating  retirement  plans  (the 
Plans).  The  Bank  is  authorized  to 
liquidate  the  Fund  pursuant  to  section  2 
of  article  X  of  the  Declaration  of  Trast. 
The  liquidation  and  distribution  of 
assets  to  the  Plans  can  easily  be 
accomplished  by  selling  the  corporate 
bond  and  Treasury  note  portfolio. 
However,  the  applicant  explains  that  the 
sale  of  the  Notes  will  be  more  difficult 
because  there  is  no  established  market 
for  the  Notes. 

3.  The  information  submitted 
describing  and  valuing  the  Notes  is 
summarized  in  the  following  table: 


Borrower - Berger 

Date  Note  was  Made - - 5/S/78 

Original  Lo«n  Ajnt - ~ —  $20,000 

Maturity  Date 5/5/98 

Interest  Rate <. ™.i. '. 9  00% 

Present  Balance  6/28/91 ~ $11,094.72 

Est.  Value  6/24/91 - -....  $10,753.00 


Davis 

Greer 

Pear 

Sellers 

Stanton 

7/20/77 

4/3/78 

9/19/77 

6/30/77 

9/10/76 

$25,000 

$127,000 

$45,000 

$45,000 

$80,000 

7/20/97 

4/5/92 

9/19/92 

7/1/92 

9/10/96 

8.50% 

9.75'S 

8.50% 

850% 

8.75% 

$12,374.15 

$105,156.91 

$7,463.04 

$5,102.85 

$35,597.84 

$11,847,09 

$105,020.21 

$7,388.41 

$5,463,65 

$34,540.58 

Thus,  the  total  original  amount  of  the 
loans  documented  by  the  Notes  was 
$342  sTOO,  their  to'a!  present  (i.e., 
outstanding)  balance  as  of  June  28, 1991 
was  $176,762  51,  and  their  total 
estimated  value  as  of  June  24, 1991  was 
$175,012.94.  The  estimated  values  shown 
abo\e  were  determined  by  Mr.  Zelie 
Berenbaum.  President  of  .National 
Mortgage  Company,  as  of  June  24, 1991, 
calculating  that  the  market  on  that  date 
would  require  a  yield  of  10*56  to  maturity 
on  the  loans  documented  by  the  Notes. 
The  applicant  represents  that  there  is  no 
relationship  between  the  Bank  and  Mr. 
Berenbaum  or  National  Mortgage 
Company  or  any  of  its  other  principals. 
4.  The  applicant  represents  that  none 
of  the  borrowers  under  the  Notes  is  a 
party  in  interest  with  respect  to  any  of 
the  Plans.  The  applicant  explains  that 
each  of  the  bo.Towe'-s  was  originally 
referred  to  the  trus'.  department  by  the 
comimercial  lending  department  of  the 
Bank  but  that  each  loan  was  made 
directly  by  the  Fund  to  the  borrower. 
The  applicant  states  that  the  Fund 
initially  made  the  loans  documented  by 
the  Notes  because  the  loans  constituted 
a  good  investment  for  the  fund  at  the 
time  t.he  loans  were  made,  as 
determined  b>  the  Bank,  acting  in  its 
capacity  as  trustee  for  the  Fund, 
.'\ccording  to  the  applicant,  all  payments 
under  the  .Notes  have  been  made  timely 
to  date,  fttl  of  the  loans  represented  by 
the  Notes  are  current,  none  of  the  loans 
are  in  default,  and  tne  Fund  nas  never 


incurred  any  expenses  with  respect  to 
the  Notes. 

5.  The  Bank  has  determined  that  it  is 
possible  to  sell  the  Notes  and  believes 
that  the  best  pnce  can  be  obtained  by 
selling  all  six  of  the  Notes  as  a  package 
The  Bank  states  that  potential  buyers 
are  limited  to  mortgage  lenders.  Based 
on  its  evaluation  of  the  situation,  the 
Bank  believes  the  highest  price  that  will 
be  paid  by  an  independent  third  party 
purchaser  will  be  paid  by  other 
mortgage  lenders  in  the  area.  The  Bank 
has  solicited  offer*,  and  two  offers  to 
purchase  the  Notes  have  been  received: 
one  irom  Colorado  State  Bank  and  the 
other  from  National  Mortgage  Company. 
The  price  offered  by  both  bidders  is  a 
price  that  will  yield  a  10%  annualized 
rate  of  return  to  the  purchaser,  or 
approximately  $175,000.  The  applicant 
represents  that  there  is  no  relationship 
between  the  Bank  and  these  bidders  or 
their  principals. 

6.  The  applicant's  states  that  the 
unpaid  principal  balance  of  the  Notes 
( "book  value")  at  June  28. 1991.  was 
approximately  $178,762.  The  applicant 
explains  that  the  interest  rate  carried  by 
each  Note  represented  the  fair  market 
rate  at  the  time  the  loan  was  made  from 
the  Fund,  but  that  as  interest  rates  have 
increased  since  the  loans  were  made, 
the  fair  market  value  of  the  Notes  have 
therefore  dt^cxeased  to  approximately 
$2,000  less  than  the  unpaid  principal 
balance  of  the  Notes,  This  is  the  basis 
for  the  discount  from  the  unpaid 
principal  balance  required  to  return  a 


yield  of  10%  per  annum,  mentioned  by 
both  of  the  above  mentioned  bidders. 

7.  The  Bank  proposes  to  purchase  the 
Notes  from  the  Fund  for  an  amount 
equal  to  the  greater  of  (i)  their  aggregate 
unpaid  principal  balance  plus  unpaid 
interest  accrued  at  the  date  of  the 
purchase,  or  (ii)  their  fair  market  value 
as  of  the  purchase  date.  Thus,  the 
applicant's  states  that  the  price  offered 
by  the  Bank  exceeds  the  highest 
purchase  price  offered  by  the 
independent  third  parties  by 
approximately  $2,00a  The  appUcant 
represents  that  the  method  of  payment 
of  the  proposed  sale  price,  will  be  a 
lump  sum  cash  payment,  equal  to  the 
purchase  price,  on  the  date  of  the  sale. 
The  applicant  represents  further  that  the 
Bank  will  not  receive  any  investment 
management  fee,  advisory  fee, 
underwriting  fee,  sales  commission,  or 
similar  compensation  in  connection  with 
the  proposed  sale. 

8.  By  letter  dated  January  24, 1992. 
Kenneth  L  Walker,  Dallas  Regional 
Director  of  the  Federal  Deposit 
Insurance  Corporation  (the  FDIC). 
advised  that  the  FDIC  will  not  object  to 
the  proposed  disposition  of  the  Notes,  as 
described  in  the  preceding  paragraph, 
provided  the  following  conditions  are 
satisfied:  (a)  The  Department  approves 
the  Bank's  application  for  exemption:  (b) 
all  Fund  participants  are  notified  and 
sign  approval  acknowledgments;  (c)  the 
aggregate  purchase  amount  under  the 
proposed  disposition  is  not  less  than  the 
estimated  market  value  of  the  Notes — 
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otherwise,  the  Notes  should  be 
purchased  by  the  Bank  at  market  value; 
(d)  Bank  cotinsel  provides  the  bank  with 
a  written  opinion  regarding  contingent 
liability/conflict  of  interest  matters  as 
they  relate  to  the  proposed  transaction: 
and  (e)  the  Bank's  Board  of  Directors 
approves  the  proposed  transaction.  The 
applicant  represents  that  all  of  these 
requirements  have  been,  or  will  be 
satisfied,  as  explained  below.' 

(a)  If  the  proposed  exemption  is. 
granted,  the  first  condition  will  be  met. 

(b)  When  the  Bank  notifies  Fund 
participants  of  this  proposed  exemption, 
it  will  also  send  a  letter  to  each  Fund 
participants  advising  of  the  proposed 
disposition  of  the  Notes,  as  described  in 
paragraph  7,  above,  and  requesting  the 
participant  to  acknowledge  receipt  of 
that  letter  and  to  approve  the  proposed 
disposition  of  the  Notes. 

(c)  The  applicant  represents  that  the 
aggregate  purchase  price  of  the  Notes 
will  be  their  unpaid  principal  balance 
plus  accrued  interest  to  the  purchase 
date,  but  in  no  event  less  than  their  fair 
•narket  value. 

(d)  Mr.  Wilbur  M.  Pryor.  of  Ireland. 
Stapleton.  Pryor  &  Pascoe,  P.C,  counsel 
to  the  Bank,  has  supplied  his  opinion, 
dated  March  17,  1992,  to  the  Bank 
regarding  its  contingent  liability  and  any 
potential  conflict  of  interest  relating  to 
t.he  proposed  transaction.  Mr.  Pryor 
states  that  the  opinion  was  accepted  by 
the  Bar.k  s  directors.  The  opinion  states 
that  there  is  obviously  a  technical 
conflict  of  interest  when  the  Bank  deals 
with  itself  and  buys  and  sells  mortgage 
assets  from  one  department  of  the  Bank 
to  another  however,  the  commercial 

s  de  of  the  Bank  and  its  trust  department 
can  make  sure  that  no  party  is  injured 
by  the  proposed  transaction,  which  is 
precisely  the  result  in  this  case:  All 
Notes  will  be  purchased  at  a  price  not 
less  than  fair  market  value,  resulting  in 
no  (or.  at  most,  only  de  minimus)  injury 
or  damages  to  either  the  Fund 
participants  or  the  Bank.  The  opinion 
also  states  that  with  respect  to  any 
contingent  liability,  this  aspect  will 
remain,  but  if  the  transaction  proceeds 
as  outlined  above  and  as  stated  in  the 
letter  to  each  participant,  the  Bank  will 
have  no  significant  contingent  liability 
because:  (1)  The  total  fair  market  value 
of  the  Notes  is  less  than  1%  of  the 


'  The  Depart.Tieni  wishes  to  note  that  the 
requirements  descnbed  in  paragraph  8.  above,  are 
those  which  the  FDIC  has  requested  of  the  applicant 
pursuant  to  the  FDlCs  authority  to  supervise  state- 
chartered  banks  under  the  Federal  Reserve  Act.  In 
this  regard,  the  Department  notes  that  it  has 
considered  all  of  the  information  submitted  by  the 
applicant,  including  the  requirements  imposed  by 
the  FDIC.  in  determining  to  propose  exemptive 
relief. 


capital  of  the  Bank.  (2)  no  person  will 
have  been  damaged,  and  (3)  the  FDIC 
has  approved,  and  the  Department  will 
approve,  the  proposed  transaction. 

(e)  The  applicant  represents  that  at  its 
monthly  meeting  held  March  18. 1992. 
the  Bank's  directors  resolved  that,  upon 
approval  of  the  FDIC  and  the 
Department  and  upon  recommendations 
of  the  Bank's  Trust  Investment 
Committee,  the  Board  of  Directors 
unanimously  approves  the  liquidation  of 
the  Fund  and  authorizes  and  directs  the 
Trust  Department  to  take  the  necessary 
steps  to  liquidate  the  Fund  based  upon 
values  as  of  the  date  of  liquidation,  and 
to  distribute  the  proceeds  to  the 
participants  as  soon  thereafter  as 
practical. 

9.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a)  of  the  Act  because: 

(a)  The  sale  will  be  a  one-time 
transaction  for  cash; 

(b)  The  sale  price  will  exceed  the 
value  determined  by  bids  offered  by  two 
unrelated  banks  to  purchase  the  Notes, 
and  will  equal  the  greater  of  (i)  the 
unpaid  principal  balance  on  the  Notes 
plus  accrued  interest  to  the  date  of  the 
sale,  or  (ii)  the  fair  market  value  of  the 
Notes  as  of  the  sale  date; 

(c)  The  Bank  will  not  receive  any 
investment  management  fee.  advisor> 
fee,  underwrriting  fee,  sales  commission, 
or  similar  compensation  in  connection 
with  the  proposed  sale;  and 

(d)  The  sale  will  facilitate  the 
liquidation  of  the  Fund  and  the 
distribution  of  all  of  its  assets  to  the 
Plans 

FOB  RJRTHEH  INFORMATION  CONTACT: 

Mrs.  Miriam  Freund.  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Richmond,  Fredericksburg  and  Potomac 
Railway  Company  Employee  Thrift  and 
Investment  Plan  (the  Plan)  Located  in 
Richmond,  Virginia 

(Application  No.  D-6921| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847.  August  10.  1990).  If  the 
exemption  is  granted  the  restrictions  of 
sections  406(a).  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  (1)  interest-free  extensions  of  credit  to 


the  Plan  (the  Advances)  by  the 
Richmond,  Fredericksburg  *  Potomac 
Corporation  (RFP),  a  party  in  interest 
with  respect  to  the  Plan,  with  respect  to 
guaranteed  investment  contract  number 
GA-5250  (the  GIG)  issued  by  Mutual 
Benefit  Life  Insurance  Company  of  New 
Jersey  (Mutual  Benefit):  and  (2)  the 
Plan's  potential  repayment  of  the 
Advances  (the  Repayments):  provided 
that  (a)  all  terms  of  such  transactions 
are  no  less  favorable  to  the  Plan  than 
those  which  the  Plan  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party,  (b)  no  interest  and/or 
expense  are  paid  by  the  Plan,  (c)  the 
Advances  are  made  only  in  lieu  of 
payments  due  from  Mutual  Benefit  with 
respect  to  the  GIG.  (d)  the  Repayments 
are  restricted  to  amounts  received  by 
the  Plan  from  Mutual  Benefit  or  any 
other  responsible  party  making 
payments  pursuant  to  the  GIG.  and  (e) 
the  Repayments  shall  in  no  event 
exceed  the  amounts  actually  received  by 
the  Plan  from  Mutual  Benefit  and  other 
responsible  parties  with  respect  to  the 
GIG. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
individual-account  plan  with  provisions 
for  salary-reduction  contributions.  As  of 
June  30.  1991,  the  Plan  had  total  assets 
of  approximately  $9,894,619.87  and 
approximately  136  participants.  The 
Plan  is  sponsored  by  the  Richmond, 
Fredencksburg  and  Potomac  Railway 
Company  (the  Rail  Company),  a 
Delaware  corporation  with  its  principal 
place  of  business  in  Richmond,  Virginia. 
Investment  decisions  with  respect  to 
Plan  assets  are  made  by  the  individual 
participants,  who  direct  the  investment 
of  their  Plan  accounts  among  investment 
options  chosen  by  an  investment 
committee  (the  Committee)  comprised  of 
three  employees  of  the  Rail  Com.pany. 
The  custodial  trustee  of  the  Plan  is 
.NationsBank  of  Virginia.  .N.A.  (the 
Trustee)  in  Richmond,  Virginia. 

2.  RFP  is  a  Virginia  corporation  with 
its  principal  place  of  business  in 
Richmond.  Virginia.  RFP  formerly 
owned  and  operated  a  railroad,  which 
was  sold  to  the  Rail  Company  effective 
October  10,  1991  (the  Acquisition).  .As 
part  of  the  Acquisition,  most  RFP 
employees  engaged  in  the  railroad 
operations  were  hired  by  the  Rail 
Company  upon  the  Acquisition.  Prior  to 
the  Acquisition,  RFP  had  maintained  a 
section  401(k)  profit  sharing  plan  (the 
Previous  Plan)  which  is  the  predecessor 
of  the  Plan.  As  part  of  the  Acquisition. 
the  Rail  Company  assumed  sponsorship 
of  the  Previous  Plan  and  changed  its 
name  to  the  Plan's  current  name,  to 
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reflecl  the  new  sponsorship  and  the 
continuation  of  the  f*rev!ous  Plan  as  the 
Plan.  All  participants  in  the  Previous 
Plan,  including  RFP  eTipioyees  who 
were  not  hired  by  tr.e  Ra;!  Company 
upon  the  Acquisitiun,  became 
participants  in  the  Plan,  and  all  assets  in 
the  Previous  Plan  became  assets  of  the 
Plan,  upon  the  Acquisition.  RFP  has 
established  a  new  401(k)  profit  sharing 
plan  (the  new  RF7'  Plan),  and  the  Rail 
Company  and  RF?  desire  that  the  RFP 
employees'  ir.terests  under  the  Plan  be 
transferred  to  the  New  RFP  Plan  (the 
Participant  Transfer).  RFT  and  the  Rail 
Company  have  agreed  that  the 
Participant  Transfer  is  to  be 
accomplished  by  means  of  a  transfer  by 
the  Plan  of  cash,  equal  to  the  total 
interest  of  RFP  employees  in  the  Plan,  to 
the  New  RFP  Plan, 

3.  Under  the  Previous  Plan. 
participants  were  offered  several 
options  for  the  investment  of  the  salary- 
reduction  contributions  in  their 
accounts,  including  a  "guaranteed  fund" 
{the  G  Fund)  which  invested  primarily  in 
guaranteed  investment  contracts  issued 
by  insurance  companies,  as  selected  by 
the  Corr.miHee  The  assets  in  the  G 
Fu"d.  now  included  among  the  assets  of 
the  Plan,  include  the  G!C,  contact  GA- 
5250  issued  by  Mu'ual  Benefit  on 
la.nuary  1.  igPl.*  Forr^aHy  entitled  a 
"group  annuity  contract  "  RFP 
represents  that  the  GIC  is  a  guaranteed 
investment  contract  beanng  interest  on 
deposits  at  the  rate  of  8  percent  per 
annum,  effective  for  three  years  RFP 
represents  that  as  of  Decem.her  31,  1991 
the  CIC  had  an  accumulated  book  value, 
representing  total  deposits  plus  accrued 
interest  less  previous  withdrawals,  of 
$1,573,324.  The  G!C  provides  for 
periodic  deposits  cf  participants- 
account  contnbutions  in  accordance 
With  the  Plan,  and  euthonzes  periodic 
'.Mthdrawals  by  the  Plan  (the 
Withdrawals)  to  fund  the  payment  of 
Plan  benefits 

4,  On  luiy  16,  1991.  Mutual  Benefit 
vsas  taken  into  consevatorship  by  the 
insurance  commissioner  of  the  State  of 
New  Jersey,  and  paymients  have  been 
suspended  mdefuiiteis  on  Mutual 
Benefit's  group  annuity  contract.s. 
including  the  GIC  held  by  the  Plan  On 
July  la  1991.  the  Committee  directed  tr.e 
Trustee  to  discontinue  deposits  under 
the  GIC.  The  Committee  also  notified 
Plan  participants  that  until  further 
notice,  withdrawals  from  tne  G  Fund  are 


■•'  Th«  Departmeni  nole«  that  the  decisions  to 

acquire  and  hold  ttip  CliC  a-e  jjovemed  by  the 
nduciar\  rp'spnrjsibilitj  rvq  jiremeris  of  parH. 
subtirie  8.  tiile  I  of  •♦w  ^c<  In  f»iis  regard,  the 
Departmifrt  her«ii  i«  not  prooosmg  relief  for  Bv.) 
violations  of  par  4  which  m«>  have  un»er  as  « 
result  of  the  acquisition  and  holding  of  me  GIC 


limited  to  the  interests  of  the 
participants  in  C  fund  assets  other  than 
the  GIC.  RFP  represent?  that  it  is 
uncertain  whether  or  to  what  extent 
Mutual  Benefit  will  be  able  to  make  any 
furlher  p^v^ents  or  honor  any 
WithcrawHi  requests  pursuant  to  the 
terms  of  the  GIC. 

As  a  result  of  this  development.  RFP 
represents  that  the  Plan  is  prevented 
from  paying  benefits  which  would  be 
funded  by  5ie  Withdrawals, 
representing  participants'  interests  in 
the  GIC.  Further.  RFP  represents  that  the 
Participant  Trairsfer  is  prevented 
because  the  Plan  lacks  the  cash 
representing  RFP  employees'  interests  in 
the  GIC.  which  would  otherwise  be 
funded  by  a  Withdrawal  from  the  GIC. 
to  be  transferred  to  the  New  RFP  Plan. 
RFP  wishes  to  ensure  that  the  G  Fund 
receives  the  amounts  due  under  the  GIC 
to  fund  benefit  payments  and  to  enable 
the  Participant  Transfer.  RFP  is 
proposing  the  Advances  to  accomplish 
this  objective  and  is  requesting  an 
exemption  under  the  terms  and 
conditions  described  herein. 

5.  RFP  proposes  the  Advances  as 
interest-free  loans  at  such  times  and  in 
such  amounts  as  would  be  required 
under  the  terms  of  the  GIC  to  fund 
benefit  payments  and  to  enable  the 
Participant  Transfer.  RFP  represents 
that  the  Advances  are  proposed  in  order 
to  place  the  Plan  m  the  same  financial 
position  it  would  have  been  in  without 
Mutual  Benefit  8  adverse  developments. 
The  Advances  wil!  be  made  pursuant  to 
a  written  agreement  between  RFP  and 
the  Plan  (the  Agreement)  embodying  all 
terms  of  the  extension  of  credit  and  its 
repayment.  TTie  Agreement  provides 
that  if,  at  any  time.  Mutual  Benefit  fails 
to  pay  to  the  Plan  any  amount  due  as  a 
Withdrawal  m  accordance  with  the 
terms  of  the  CIC.  ther,  RFP  will  advance 
to  the  Plan  the  ditferer.ce  between  the 
amount  due  to  the  Plan  under  the  GIC 
and  the  amount  paid  to  the  Plan  by 
Mutual  Benefit,  if  any,  when  such 
payment  is  due  under  the  GiC  RFP 
represents  that  the  Advance 
representing  RFP  employees'  interests  in 
the  C!C,  to  be  transferred  by  the  Plan  to 
the  New  RFP  Plan  as  the  Participant 
Transfer,  wiii  be  determined  on  the 
basis  of  the  GlCs  arcunuiiated  book 
value  at  the  time  of  the  Participant 
Transfer,  without  regard  to  the 
suspension  of  GIC  payments  by  Mutual 
benefit 

The  .^dva'ices  required  of  RFP  under 
the  Agreement  include  a  final  Advance 
(the  Fu-.al  Pa_vmen»)  to  the  Plan  upon  the 
matiiri!)  date  of  the  GIC  December  31. 
1993.  or  on  any  sooner  date  on  which  a 
termination  of  the  Plan  is  effective,  in 


the  full  amount  due  the  Plan  under  the 
GIC  terms  as  of  such  date,  reduced  by 
any  amount  paid  to  the  Plan  by  Mutual 
Benefit  with  respect  to  such  Final 
Payment  and  any  previous  Advance  by 
RFP  attributable  to  such  Final  Payment 
obligation.  Under  the  Agreement,  the 
Plan  is  required  to  notify  RFP  promptly 
of  any  failure  by  Mutual  Benefit  to  make 
any  requested  Withdrawal  payment 
when  due.  and  RFP  is  required  to 
transfer  to  the  Plan  funds  in  the  amount 
of  the  appropriate  Advance  under  the 
Agreement  within  three  business  days 
of  such  notice. 

Repayment  of  the  Advances  under  the 
Agreement  is  limited  to  payments  made 
to  the  Plan  pursuant  to  the  GIC  by 
Mutual  Benefit  or  by  any  conservator, 
trustee  or  other  person  performing 
similar  functions  %vith  respect  to  Mutual 
Benefit,  or  by  any  state  guaranty  fiuid  or 
other  person  or  entity,  other  than  RFP, 
acting  as  a  surety  or  insurer  with  respect 
to  Mutual  Benefit  No  other  Plan  assets 
will  be  available  for  repayment  of  the 
Advances.  If  payments  by  or  on  behalf 
of  Mutual  Benefit  are  not  sufficient  to 
repay  fully  the  Advances,  the 
Agreement  provides  that  RFP  will  have 
no  recourse  against  the  Plan,  or  against 
any  participants  or  beneficiaries  of  the 
Plan,  for  the  unpaid  amount  To  the 
extent  the  Plan  receives  amounts  with 
respect  to  the  GIC  from  or  on  behalf  of 
Mutual  Benefit  in  excess  of  the  total 
amount  of  Advances,  such  additiortal 
amounts  will  be  retained  by  the  Plan. 

With  respect  to  any  GIC  payment 
made  by  or  or  behalf  of  Mutual  Benefit 
and  received  by  the  Plan  at  a  time  when 
no  payment  is  scheduled  under  the  GIC. 
the  Agreement  provides  that  such 
payment  shall  be  applied  (1)  first  to 
reduce  the  accumulated  book  value  of 
the  GIC  and  (2)  then  to  repayment  of 
Advances  under  the  Agreement  but 
only  after  all  amounts  due  the  Plan 
under  the  GIC  have  been  received  by 
the  Plan. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  critena  of  section  408(a)  of 
the  Act  for  the  following  reasons: 

(1)  The  Advances  will  preserve  the 
Plan's  rights  with  r^-sfwH  t  to  the  GIC  and 
enable  the  Plan  'u  r^m.nn  in  the  same 
position  whii  h  **>■;  .1  nsult  from  full 
and  timely  p<  iwori,  :t  t  under  the  GIC 
by  Mutual  Benefit 

(2)  The  Plan  wiU  pay  no  interest  or 
incur  any  expenses  with  respect  to  the 
Advances; 

(3)  Repayment  of  the  Advances  will 
be  restricted  to  payments  by  Mutual 
Benefit  or  other  responsible  parties  with 
respect  to  the  QIC  and  no  other  Plan 
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assets  will  be  involved  in  the 
transactions; 

(4)  Repayment  of  the  Advances  will 
be  waived  to  the  extent  the  Plan  recoups 
less  from  or  on  behalf  of  Mutual  Benefit 
on  the  disposition  of  the  GIC  than  the 
total  amount  of  the  Advances:  and 

(5)  The  Repayments  shall  in  no  event 
exceed  the  amounts  actually  received  by 
the  Plan  from  Mutual  Benefit  and  other 
responsible  parties  with  respect  to  the 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number ) 

V  ital  Sij^ns.  Ir,c  Savings  and  Protection 

Plan  (the  Plan;  Lorated  :n  Totowa,  New 
]ene\ 

[Application  No  D-8923]  I 

Proposed  FAempt'on 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
PR  32836.  32847,  August  10, 1990).  If  the 
exemption  is  granted  the  restrictions  of 
sections  406(a),  406  (b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  (1)  the  past  and  proposed  extension 
of  credit  to  the  Plan  (the  Advances)  by 
Vital  Signs,  Inc.  (the  Employer),  the 
sponsor  of  the  Plan,  with  respect  to 
three  guaranteed  investment  certificates 
(the  GICs)  issued  by  Mutual  Benefit  Life 
Insuf-ance  Company  of  New  Jersey 
(Mutual  Benefit);  and  (2)  the  potential 
repayment  of  the  Advances  by  the  Plan; 
provided  that  (a)  no  interest  and/or 
expenses  are  paid  by  the  Plan;  (b)  the 
Advances  are  used  only  in  lieu  of 
withdrawals  due  from  the  GICs;  (c) 
repayment  of  the  Advances  is  restricted 
Jo  cash  pf-Qceeds  paid  to  the  Plan  by  or 
on  behalf  of  Mutual  Benefit  with  respect 
to  Mutual  Benefit's  obligations  under  the 
GICs'  and  (d)  repayment  of  the 
Advances  will  be  waived  to  the  extent 
the  Plan  receives  less  from  the 
disposition  of  the  GICs  than  the  total 
3r:o'jr:t  of  the  Advances. 

EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of  March  31, 

1992 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
individual-account  plan  allowing  for 
salary-reduction  contributions, 
sponsored  by  the  Employer  and  its 
wholly-owned  subsidiary,  Vital  Signs 


Sales  Corp.  The  Employer  is  a  New 
Jersey  public  corporation  engaged  in  the 
design,  manufacture,  and  marketing  of 
single-patient-use  medical  products  for 
anesthesia,  respiratory  and  related 
critical  care  application.  The  trustee  of 
the  Plan  is  the  Dreyfus  Trust  Company 
(the  Trustee).  As  of  June  30, 1991,  the 
Plan  had  192  participants  and  total 
assets  of  $811,023.75. 

2.  The  Plan  provides  that  participants 
may  direct  the  investment  of  the  assets 
in  their  individual  Plan  accounts  (the 
Accounts),  and  the  Employer  and  the 
Trustee  are  responsible  for  selecting  the 
range  of  investment  alternatives.  As  of 
June  30. 1991,  the  investment 
alternatives  were  limited  to  various 
investment  funds  managed  by  Mutual 
Benefit  (the  Funds)  under  group  contract 
number  GA-7465.  The  Funds  include  a 
guaranteed  certificate  account  (the  GO 
Fund),  offering  investments  in  Mutual 
Benefit  guaranteed  investment 
certificates  which  provide  a  fixed, 
guaranteed  rate  of  interest  (the  Contract 
Rate)  over  a  specified  term  for  funds 
deposited  during  a  defined  period.  As  of 
June  30, 1991.  a  total  of  $322,187.11. 
constituting  100  percent  of  the  GC  Fund 
and  approximately  40  percent  of  the 
Plan's  assets,  was  invested  in  three 
Mutual  Benefit  guaranteed  investment 
certificates  (collectively,  the  GICs): 
Certificate  *0001,  purchased  on  October 

1. 1988,  for  contributions  made  from 
October  1, 1988  to  September  30, 1989, 
with  a  Contract  Rate  of  9.10  percent  and 
a  maturity  date  of  September  30, 1993; 
certificate  #0002,  purchased  on  October 

1. 1989,  for  contributions  made  from 
October  1. 1989  to  September  30, 1990, 
with  a  Contract  Rate  of  7.15  percent  and 
a  maturity  date  of  September  30. 1992; 
and  certificate  #0003.  purchased  on 
October  1, 1990.  for  contributions  made 
from  October  1. 1990  to  September  30, 
1991  (The  Employer  represents  that  no 
contributions  were  made  under 
certificate  #0003  after  June  30, 1991), 
with  a  Contract  Rate  of  7.10  and  a 
maturity  date  of  September  30, 1993.  The 
GICs  are  payable  from  the  general 
assets  of  Mutual  Benefit.  As  of  June  30, 
1991,  81  percent  of  the  Plan's 
participants  had  invested  in  the  GICs. 

3.  The  Employer  represents  that  at  the 
time  each  GIC  was  issued,  the  Standard 
&  Poors  rating  of  Mutual  Benefit  was  AA 
and  the  A.M.  Best,  Inc.  rating  was  A  +  . 
During  1991,  the  ratings  of  Mutual 
Benefit  dropped  substantially,  and  on 
July  16. 1991  Mutual  Benefit  was  placed 
under  the  conservatorship  of  the  New 
Jersey  Insurance  Commissioner.'  The 


Employer  represents  that  the 
conservatorship  mandates  a  complete 
and  indefinite  moratorium  on  all 
transfers,  payments  or  distributions  by 
Mutual  Benefit  with  respect  to 
outstanding  guaranteed  investment 
contracts,  including  the  GICs,  Since  July 
16, 1991,  all  Plan  assets  invested  in  the 
GICs  have  been  frozen  pursuant  to  the 
conservatorship,  and  the  Plan  is 
prevented  from  accomplishins  benefit 
payments,  participant  loans.  P^und 
transfers,  in-service  withdrawals, 
termination  distributions  and,  with 
limited  exception,  cash  surrenders 
(collectively,  the  Withdrawal  Events) 
with  respect  to  participant  accounts 
invested  in  the  GICs.  In  order  to  provide 
the  Plan  with  the  necessary  liquidity  to 
enable  the  fulfillment  of  all  Plan 
obligations  to  participants  and 
beneficiaries,  in  lieu  of  withdrawals 
from  the  GICs.  the  Employer  has 
arranged  for  the  extension  of  credit  to 
the  Plan  in  the  form  of  the  Advances 
and  is  requesting  an  exemption  for  such 
transaction  under  the  terms  and 
conditions  described  herein. 

4.  The  Employer  proposed  the 
Advances  to  provide  the  Plan  with 
sufficient  cash  needed  to  accomplish  the 
Withdrawal  Events.  The  Advances  are 
made  pursuant  to  a  written  agreement 
between  the  Employer  and  the  Plan  (the 
.Agreement)  embodying  all  terms  of  the 
extension  of  credit  and  its  repayment. 
Under  the  Agreement,  the  Employer 
becomes  obligated  to  make  the 
Advances  up  to  an  amount  equal  to  the 
total  accumulated  book  values  of  the 
GICs  as  of  March  31, 1992  (the 
Agreement  Guaranty).  The  accumulated 
book  value  of  each  GIC  is  the  amount  of 
all  principal  deposits  thereunder  plus 
interest  at  the  certificate's  stated  rate. 
less  previous  withdrawals  therefrom. 
The  Agreement  pro^des  that  at  any 
time  Mutual  Benefit  fails  to  pay  to  the 
Plan  amounts  due  under  the  GICs  for 
any  Withdrawal  Event  or  as  a  payment 
scheduled  under  one  of  the  GICs  (the 
Scheduled  Payments),  the  Employer  will 
advance  to  the  Plan  the  amount  needed 
to  accomplish  such  Withdrawal  Event, 
determined  in  accordance  with  the 
Agreement  Guaranty,  .Accordingly, 
whenever  the  Plan  is  required  to  fund  a 
Withdrawal  Event  or  Mutual  Benefit  is 
required  to  make  any  scheduled 
payment  to  the  Plan  under  the  terms  of 
the  GICs,  the  E.mployer  will  pay  to  the 
Plan  the  amount  then  due  as  a 
withdrawal  or  a  Scheduled  Payment, 


'  The  Department  notes  that  the  decisions  to 
invest  in  the  GICs  are  governed  by  the  nduciary 
responsibility  requirements  of  part  4.  subtitle  B.  title 


1  of  the  Act  in  this  regard,  the  Department  herein  is 
not  proposing  relief  for  any  violations  of  part  4 
which  may  have  arisen  as  a  result  of  Ihe  acquisition 
and  holding  of  Ihe  GICs. 
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reduced  by  any  amoan!  actually  paid  b\ 
or  on  behalf  of  Mutual  Benefit  with 
respect  to  such  withdrawal  or  Scheduled 
Payment  The  total  amounts  so 
advanced  by  the  Employer  will  not 
exceed  the  Plan's  total  principal 
deposits  in  the  GlCs.  plus  interest 
thereon  at  the  applicable  Contract  Rates 
through  March  31   1992  The  Plan  is 
required  to  notify  the  Employer 
promptly  of  any  failure  by  Mutual 
Benefit  to  make  any  payment  due  under 
the  GIC,  and  the  Employer  is  required  to 
transfer  to  the  Plan  funds  in  the  am.ount 
of  the  appropriate  Advance  under  the 
.Agreement  with  three  business  days  of 
such  notice. 

Repayment  of  the  Advances  under  the 
Agreement  is  limited  to  payments  made 
to  the  Plan  pursuant  to  the  GICs  by 
Mutual  Benefit  or  by  any  conservator, 
trustee  or  other  person  performing 
similar  functions  with  respect  to  Mutual 
Benefit,  or  by  any  state  guaranty  fund  or 
other  person  or  entity,  other  than  the 
Employer,  acting  as  a  surety  or  insurer 
with  respect  to  Mutual  Benefit.  No  other 
Plan  assets  will  be  available  for 
repayment  of  the  Advances.  If  payments 
by  or  on  behalf  of  Mutual  Benefit  are  not 
sufficient  to  repay  fully  the  Advances, 
the  Agreement  provides  that  the 
Employer  will  have  no  recourse  against 
the  Plan,  its  trustee  or  a'ny  Plan  assets, 
for  the  unpaid  amount.  To  the  extent  the 
Plan  receives  amounts  with  respect  to 
the  GICs  from,  or  on  behalf  of  Mutual 
Benefit  m  excess  of  the  total  a.mount  of 
Advances,  such  additional  amounts  will 
be  retained  by  the  Plan  and  allocated 
among  the  accounts  of  participants  in 
the  guaranteed  certificate  account. 

With  respect  to  any  GIC  payment 
received  by  the  Plan  at  a  time  when  no 
payment  is  scheduled  under  the  GIC.  the 
Agreement  provides  that  such  payment 
shall  be  applied  (1)  first  to  reduce  the 
accumulated  book  value  of  the  GIC.  and 
(2]  then  to  repayment  of  Advances 
under  the  Agreem.ent.  but  only  after  all 
amounts  due  the  Plan  under  the  GIC 
have  been  received  by  the  Plan. 

5.  The  Employer  represents  that  an 
Advance  was  made  pursuant  to  the 
Agreement  on  March  31.  1992.  in  order 
to  execute  the  instructions  of  Plan 
participants  who  directed  transfers  of 
their  Account  investments  out  of  the  GC 
Fund  into  one  of  the  other  Funds  offered 
by  the  Plan.  Accordingly,  the  Employer 
requests  that  the  exempiion.  if  granted, 
be  effective  as  of  March  31.  1992,  which 
was  the  date  of  the  Plan  participants' 
first  regular  quarterly  opportunity  for 
Fund  'ransfer  directions  to  have  arisen 
after  the  Employer  requested  the 
exemption  proposed  herein.  The 
Employer  represents  that  as  of  April  3, 


1992,  152  of  156  Plan  participants  with 
Acnnint  investments  in  the  GICs  had 
requested  either  a  termination 
distribution  or  an  mtra-Fund  transferor 
their  interests  in  the  GICs.  The  Employer 
represents  that  as  of  April  3. 1992,  the 
remaining  four  participants  had  not 
executed  any  written  instructions 
concerning  their  interests  in  the  GICs, 
despite  a  notification  mailed  by  the 
Employer  on  March  18, 1992  and  a 
reminder  notification  which  was  sent 
certified  mail  on  April  1, 1992.  The 
Employer  represents  that  any  transfer  or 
distribution  requests  received  after 
March  31, 1992  and  during  the  month  of 
April  1992  will  be  accommodated  on 
April  30, 1992.  With  respect  to  any 
Account  balances  which  are  not 
distributed  or  transferred  out  of  the 
GICs  as  of  Apnl  30. 1992  (the  Remainder 
Accounts),  the  participants  will  retain 
the  quarterly  transfer  opportunities 
subsequent  to  April  30, 1992.  The 
Remainder  Accounts  will  be  determined 
in  accordance  with  the  Agreement  and 
will  cease  to  earn  interest  after  March 
31, 1992.  Distributions  from  the 
Remainder  Accounts  after  March  31. 
1992  will  continue  for  hardship 
withdrawals,  loans,  termination 
distributions,  and  quarterly  intra-Fund 
transfers  in  accordance  with  the  terms 
of  the  Agreement. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons: 

(1)  The  Advances  will  guaranty  the 
Plan's  earnings  under  the  GICs  at  their 
stated  interest  rates  through  March  31. 
1992  and  will  protect  completely  the 
Plan's  principal  investments  in  the  GICs; 

(2)  The  Advances  will  enable  the  Plan 
to  resume  the  ability  to  accomplish  the 
Withdrawal  Events; 

(3)  The  Plan  will  pay  no  interest  or 
incur  any  expenses  with  respect  to  the 
Advances; 

(4)  Repayment  of  the  Advances  will 
be  restricted  to  payments  by  or  on 
behalf  of  Mutual  Benefit  with  respect  to 
the  GICs  and  no  other  Plan  assets  will 
be  involved  in  the  transactions;  and 

(5)  Repayment  of  the  Advances  will 
be  waived  to  the  extent  the  Plan  recoups 
less  from  or  on  behalf  of  Mutual  Benefit 
on  the  disposition  of  the  GIC  than  the 
total  amount  of  the  Advances. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  Wiliett  of  the  Department  (202) 
523-8881.  (This  is  not  a  toll-free 
number.) 


Blue  Crri-^s  and  Blur  S'tneiri  of  NevA 
|en»ev    Inr ,.  ManajjerTifT-'i  Cniplnv  ees 
Savings  and  Investmer!  V.,ir:  i\hr  FMan) 
Located  ir  \ev\,i:t.    \ia\  jersey 

(Application  So.  U-8935| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If  the 
exemption  is  granted  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  (1)  the  proposed  guaranty  by  Blue 
Cross  and  Blue  Shield  of  New  Jersey, 
Inc.  (the  Employer),  the  sponsor  of  the 
Plan,  of  the  maturity  values  of  each  sub- 
fund,  plus  interest  thereon  (together,  the 
Guaranteed  Amount),  under  group 
annuity  contract  number  GA-3814  (the 
GAC)  issued  to  the  Plan  by  Mutual 
Benefit  Life  Insurance  Company  of  New 
Jersey  (Mutual  Benefit);  (2)  the  proposed 
extensions  of  credit  to  the  Plan  by  the 
Employer  (the  Advances)  as  advances 
on  the  Guaranteed  Amount;  and  (3)  the 
Plan's  potential  repayment  of  the 
Advances  (the  Repayments);  provided 
that  (a)  all  terms  of  such  transactions 
are  no  less  favorable  to  the  Plan  than 
those  which  the  Plan  could  obtain  in 
arm's-length  transactions  with  an 
unrelated  party,  (b)  no  interest  and/or 
expenses  are  paid  by  the  Plan,  (c)  the 
Advances  are  made  only  in  lieu  of 
payments  due  from  Mutual  Benefit  with 
respect  to  the  GAC,  (d)  the  Repayments 
shall  not  exceed  the  lesser  of  (1)  the 
total  Advances,  or  (2)  the  Guaranteed 
Amount,  and  (e)  the  Repayments  shall  in 
no  event  exceed  the  amounts  actually 
received  by  the  Plan  for  Mutual  Benefit 
and  other  responsible  third  party  payors 
with  respect  to  the  GAC. 

Summar)  of  f  ait.s  and  Kepresentations 

1.  The  Plan  is  a  defmed  contribution 
plan  with  approximately  1,102 
participants  as  of  December  31, 1991. 
The  Employer  is  a  New  Jersey 
corporation  engaged  in  the  health 
insurance  industry,  with  its  principal 
place  of  business  in  Newark.  New 
Jersey.  As  of  December  31, 1991,  there 
were  total  assets  of  approximately 
$26,808,382  in  the  Plan.  The  trustee  of 
the  Plan  is  the  Midlantic  National  Bank 
(the  Trustee)  in  Edison.  New  Jersey. 

2.  Contributions  to  the  Plan  on  behalf 
of  Plan  participants  are  maintained  in 
individually-directed  participant 
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accour.ts  (the  Accour.fs).  Paruc-.pants 
may  invest  then  Acoovnt  balanre?  in 
ore  of  two  ^nvestT.ant  f-ir.ds  'AithLO  the 
Plan:  a  fued  iTiCome  fur.d  (the  F.l.  Fund), 
v^hich  invests  pnma-iiy  in  group  arjiuity 
contracts  issued  by  various  insura-nce 
companies,  and  a  common  stock  fund 
{the  Stock  Fund).  As  of  DeceT:ber  31. 
1991.  the  F  I.  F'jnd.  w'th  assets  of 
$18,075,410,  constituted  about  67.42 
percent  of  the  total  assets  of  the  Plan. 
Discretion  o*.  er  investment  of  the  assets 
ir.  the  F.!.  Fund  is  exercised  by  a 
committee  (the  Committee),  comprised 
of  and  appointed  by  directors  of  the 
Employer. 

3  Amount  the  assets  in  the  F.I.  Fund 
is  the  GAC.  which  was  originally  issued 
to  the  Pl^T  by  Mutual  Benefit  on 
October  1  I'^&O.  and  was  amended  and 
restated  tn  its  entirety  on  )anuary  1, 
1^;38  •  The  terms  of  the  C7AC  provide  for 
a  separate  sub-fund  (the  Sub-funds)  for 
deposits  during  each  calendar  year. 
Each  S'jb-fund  provides  its  own 
guaranteed  interest  rate  (the  Contract 
Rd'e)  and  ma^jnty  date  (the  Maturity 
Date).  For  example,  one  Sub-fund 
c  .-5!St8  of  con'nbutions  deposited  from 
January  1  1987  'hrough  December  31, 
1987.  proNides  a  Contract  Rate  of  8.05 
percent,  and  m.atures  on  December  31. 
1991.  Under  ttie  G.AC  terms, 
withdrawals  from  the  Sub-funds  by  the 
P^a.-.  prior  '0  the  MaUirity  Dates  (the 
Withdrawals)  are  authorised  to  fund 
Account  distnbutKjns  to  Wan 
participants,  transfers  by  participants  of 
their  Accounts  from  the  F.I.  Fund  to  the 
Stocit  Fund,  and  participant  loans 
(collectively,  the  Withdrawal  Events). 
The  term.s  of  t.ne  Plan  provide  that  any 
participant  rr.ay  elect  to  receive  his  or 
her  d^stnbu'i on  of  Pi'in  STiefits  in 
annuity  form,  and  ^he  G.\C  terms 
provide  that  such  an  annuity  will  be 
purchased  bv  withdrawing  from  the 
appropriate  Sub-funds  the  amounts 
necessary  t3  purchase  a  separate 
annuity  contract  for  the  bertefit  of  the 
annuity -elect. ra  participant. 
Accordingly,  the  Withdrawal  Events 
also  include  distributions  by  purchase  of 
annuities  for  those  participants  who  so 
elect.  The  Employer  rr presents  that  as 
of  December  31,  1991.  the  GAC  had  a 
face  value  of  $.5,355,037,  representing 
total  principal  deposits  in  the  Sub-funds 
plus  accrued  interest  at  the  Contract 
Rate  less  previous  Withdrawals.  The 
C.'\C  constitutes  approximately  30 


'  V-."  D'^parmenl  notes  thai  Ihc  Commitlee't 
dec:«or>i  lo  *-r);,ir-  ^r.i  n.>fd  Itte  GAC  «f« governed 
by  the  fiduciary  .-erp47ru>iri,biy  lequircnients  of  p«it 
4.  subiiile  B.  title  I  of  (he  Act.  la  tiiie  propowd 
exemption,  the  Deiwrtnient  i«  not  propostng  relief 
for  »uj  vTolaTiong  of  part  4  which  may  have  arisen 
a%  a  result  of  the  scqamticn  stxS  hoWing  of  Ihe 
OAC. 


percent  of  the  assets  in  the  F.I  Fund  and 
approximately  20  percent  of  the  total 
assets  held  by  the  Plan  as  of  December 
31, 1991. 

4.  The  Employer  represents  that  on 
July  18. 1991  Mutual  Benefit  was  placed 
in  rehabilitation  by  the  insurance 
commissioner  of  the  State  of  New  Jersey 
(the  Commissioner),  and  the  Supenor 
Court  of  New  jersey  imposed  a 
moratorium  on  maturity  and  most  other 
payments  with  respect  to  Mutual  Benefit 
group  annuity  contracts.  iiKiluding  the 
GAC  held  by  the  Plan.  The 
Commissioner  and  Mutual  Benefit  are 
proceeding  with  the  development  of  a 
plan  of  rehabilitation  with  respect  to  all 
of  Mutual  Benefit's  obHgations 
outstanding  as  of  the  commencement  of 
the  rehabilitation.  The  Employer 
represents  that  there  is  no  assurance 
that  the  GAC  Sub-Funds  will  continue  to 
earn  interest  at  the  Contract  Rates  until 
their  Mattnity  Dates,  and  that  it  is 
likewise  unknown  what,  if  any,  rate  of 
interest  will  be  earned  on  Sub-Funds 
which  mature  and  remain  unpaid. 

As  a  result  of  these  developments,  the 
Employer  represents  that  the  Plan's 
inability  to  make  Withdrawals  from  the 
GAC  severely  ctirtails  the  Plan's 
performance  of  obligations  relating  to 
Withdrawal  Events,  with  respect  to 
participants  whose  Accounts  are 
invested  in  the  F.l.  Fund.  The  Employer 
proposes  lo  guaranty  that  the  Plan  will 
receive  the  Maturity  Values  of  the  Sub- 
Funds  and  actmed  interest  thereon  (the 
Guaranty)  and  to  make  \he  Advances  to 
provide  the  F.I.  Fund  with  the  ability  to 
fulfill  all  Plan  obligations  with  respect  to 
Accounts  invested  in  the  GAC.  An 
exemption  is  requested  for  the 
Guaranty,  the  Advances,  and  the 
potential  Repayments  of  the  Advances 
under  the  terms  and  conditions 
described  herein. 

5.  The  proposed  transactions  are 
detailed  in  an  agreement  (the 
Agreement)  between  the  Emplo>'er  and 
Tr\istee,  under  which  the  Employer 
agrees  to  guaranty  the  amounts  due 
from  Mutual  Benefit  under  the  terms  of 
the  GAC,  plus  interest  at  a  rate 
designated  in  the  Agreement.  Under  the 
terms  of  the  Agreement,  the  Employer 
agrees  to  pay  to  the  Plan  the  Guaranteed 
Amount,  defined  as  the  sum  of  the 
stated  value  of  each  Sub-fund  upon  its 
Maturity  Date  (inchiding  accrjed 
interest  to  Maturity  Date),  determined 
without  regard  to  any  reduction  in  value 
resulting  from  the  Mutual  Benefit 
rehabilitation  proceedings  (the  Maturity 
Value),  plus  in'^rest  on  the  Ma?!rit>- 
Value  after  the  Maturity  Date  at  the 
greater  of  (a)  the  rate  of  interest  being 
credited  to  group  annuity  contracts 


under  the  Mutual  Benefit  plan  of 
rehabilitation  (the  Rehab  Rate),  or  (bj 
the  twelve-month  U.S.  Treasury  bill  rate, 
determined  as  of  the  auction 
immediately  preceding  January  1  of  each 
calendar  year.  Under  the  Agreement,  the 
Employer's  obhgation  to  pay  the 
Guaranteed  Amount  to  the  Plan  is 
reduced  by  Third  Party  Recoveries 
defined  as  the  total  amounts  actually 
received  by  the  Plan  from  Mutual 
Benefit,  its  successors  or  assigns,  or  any 
guaranty  fund  or  other  association 
(collertively.  the  GAC  Payors)  with 
respect  to  the  GAC. 

The  Guaranteed  Amount  is  payable 
by  the  Employer  to  the  Plan  no  la'er 
than  the  later  of  (a)  the  final  Sub-fund's 
maturity  date,  December  31. 1994.  or  (b) 
thirty  days  follov^ng  the  date  on  which 
the  Tni.stee  determines  that  there 
Terr-.p.'.ns  no  reasonable  prospect  of  the 
Plan  3  receiving  any  further  Third  Parly 
Reco\priP8.  Under  the  terms  of  the 
Agreement,  the  Employer  is  also 
required  !o  make  the  Advances.  The 
Advcf.ces  will  be  in  the  fonr  of 
payments  to  the  Plan,  credited  toward 
the  Guaranteed  Amount,  at  such  times 
end  in  such  amounts  necessary-  to 
enable  the  Plan  to  fund  Withdrawal 
Even  is. 

In  return,  the  Trustee  agrees  to  make 
the  Repaymients,  which  are 
reimbursement.j  to  the  Em.ployer  for  the 
Advances,  but  only  if  the  sum  of  the 
Advances  plus  all  Third  Party 
Recoveries  exceeds  the  Guaranteed 
Amount.  The  Agreement  states  that  the 
Repayments  are  limited  to  the  lesser  of 
(a)  the  amount  by  which  the  Third  Party 
Recoveries  plus  all  Advances  exceeds 
the  Guaranteed  .Amount,  or  (b)  the  tot.al 
Advances.  The  Employer  will  not  charge 
or  receive  any  interest  on  the  Advances 

6.  Ir  summary,  the  applicant 
repre.sents  that  the  proposed  transaction 
satisfins  the  criteria  of  section  408fri]  of 
the  Act  for  the  following  reasons: 

(1)  The  Plan  wiU  be  relieved  of  any 
further  risk  and  uncertainty  with  .-especJ 
to  paymenis  due  from  Mutual  Bi'nefit 
under  the  GAC; 

(2j  The  proposed  transaction  will 
enable  the  F.I.  Fund  to  accomplish  all 
Withdrawal  Events; 

(3)  The  Plan  will  receive  the  full 
Maturity  Values  under  the  GAC;  and 

(4)  The  Repayments  by  the  Plan  >^^l! 
rot  exceed  the  anxjunts  actually 
received  by  the  Plan  from  Mutual 
Benefit  and  other  responsible  third 
parties  with  respect  to  the  GAC. 

FOB  FURTHER  W«POR*IATK>tl  CONTACT 

Mr  Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 

toll-free  number.) 


Federal  Register  /  Vol.  57.  No.  75  /  Friday,  April  17,  1992  /  Notices 


13~73 


Exports,  Inc.  401  (k)  Savings  Plan  (the 
Plan),  Located  in  Blaine,  Washington 

[.\pplication  No.  D-8948J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  sn 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a).  406(b){l)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  Plan  of  three 
Guaranteed  Investment  Contracts  (the 
CICs)  of  Fidehfy  Bankers  Life  Insurancp 
Company  (FBL)  to  Exports,  Inc. 
(Exports),  a  party  in  interest  with 
respect  to  the  Plan,  provided  the 
following  conditions  are  satisfied;  (1) 
The  sale  is  a  one-time  transaction  for 
cash; 

(2)  The  Plan  receives  no  less  than  the 
fair  market  value  of  the  GICs  at  the  time 
of  the  transaction; 

(3)  The  Plan's  independent  fiduciary, 
Judith  Goode  Moran,  CPA  (Moran)  has 
determined  that  the  proposed  sales  price 
is  not  less  than  the  current  fair  market 
value  of  the  GICs;  and 

(4)  Moran  has  determined  that  the 
proposed  transaction  is  appropriate  for 
the  Plan  and  in  the  best  interests  of  the 
Plan  and  its  participants  and 
beneficiaries. 

Summary  of  Facts  and  Representations 

1.  Exports,  the  Plan's  sponsor,  was  a 
privately  held  corporation  that  engaged 
in  operating  duty-free  stores  at  the 
Canadian  border.  The  Plan  is  a  Code 
section  401(k)  defined  contribution  plai^. 
which  was  terminated  as  of  April  30. 
1991  due  to  the  acquisition  of  Exports' 
business  by  Duty  Free  International  All 
Plan  assets  were  held  in  one  trust,  The 
Plan's  trustee  is  Charles  Jeff  Cushm.an 
The  Plan  had  894  participants  and 
assets  with  a  fair  market  value  of 
approximately  S582.908  as  of  the  date  of 
termination.  In  accordance  with  Plan 
provisions,  all  participants  elected 
immediate  distnbution  of  funds  from  the 
terminating  Plan. 

2,  The  assets  of  the  Plan  were  held  by 
Prudential  Securities  and  included 
shares  in  the  Prudential  Utility  Fund, 
Equity  Fund,  Global  Fund  and 
Government  Plus  Fund,  which  were 
mutual  funds  purchased  at  the 
individual  participant  s  option  with 
salary  deferrals  and  company  matching 
contributions.  Included  m  the 


investm.ent  options  was  a  short-term 
money  fund  consisting  of  Prudential 
Moneymart  Fund,  certificates  of  deposit 
and  the  three  GICs  which  were 
purchased  through  Prudential  Securities. 
3,  The  GICs  provide  guaranlcpd  rates 
of  interest  and  are  identified  as  fuliows. 
(1)  Contract  «6056998  issued  by  FBL  on 
August  27,  1990.  with  an  initial  deposit 
of  $20,000.  a  guaranteed  interest  rote  of 
8.5%  and  a  maturity  date  of  .August  27, 
1991;  (2)  Contract  «605058"  issued  by 
FBL  on  December  14.  1989,  with  an 
initial  deposit  of  $20,000.  a  guaranteed 
interest  rate  of  8.25%  and  a  maturity 
date  of  December  14.  1991;  and  (3) 
Contract  2r0981343  issued  by  FBL  on 
August  28,  1988.  with  an  initial  deposit 
of  S20.000.  a  guaranteed  interest  rate  of 
8.5'\.  and  a  maturity  date  of  August  28, 
1991-  The  GICs  were  allocated  only 
a.T.ong  participants  choosing  the  short- 
term  money  fund  investment  option  for 
all  or  a  portion  of  their  contributions, 
and  represented  approximately  11%  of 
ail  Plan  assets.  There  have  been  no 
withdrawals  from  the  GICs. 

4  On  May  13.  1991,  the  State 
Corporation  Commission  of  the 
Commonwealth  of  Virginia  was 
appointed  receiver  of  i-13L  by  the  Circuit 
Court  for  the  City  of  Richmond.  Under 
the  Receivership  Order  and  Virginia 
law,  the  Deputy  Receiver  and  his 
representatives  have  the  sole  right  to 
conduct  FBLs  business  According  to  a 
letter  from  the  Deputy  Receiver  to  FBL's 
condition  from  becoming  hazardous  to 
policyholders.  The  Deputy  Receiver 
ordered  a  a  moratorium  on  cash  value 
payments  resulting  form  policy  loans, 
cash  or  surrender  values,  surrenders, 
withdrawals,  lapses  and  similar 
payments  pending  his  further  direction. 
As  a  result  of  these  developments. 
Exports  could  not  liquidate  its  money 
fund  holdings  and  distribute  benefits  to 
participants  pursuant  to  the  termination 
of  the  Plan.  All  other  assets  of  the  Plan 
were  liquidated  and  distributed  by  July 
25.  1991. 

5  Exports  questions  the  ability  of  FBL 
to  honor  its  obligations  and  especially 
Its  ability  to  do  so  in  a  timely  manner  in 
order  to  complete  the  liquidation  of  the 
Plan.  Accordingly,  Exports  proposes  to 
protect  the  interests  of  the  affected 
participants  by  purchasing  the  GICs 
from  the  Plan  at  face  value  plus  accrued 
interest  through  the  date  of  purchase,  at 
the  GICs'  guaranteed  interest  rates. 
Moran,  the  Plan's  independent  trustee. 
has  determined  that  the  proposed 
purchase  price  for  the  GICs  equals  or 
exceeds  the  current  fair  market  value  of 
the  GICs  in  light  of  the  financial 
condition  of  FBL.  Moran,  certified  public 
accountant  m  Bellevue.  Washington,  has 
been  retained  bv  the  Plan  as 


independent  fiduciary  to  review  the 
proposed  transaction  in  order  to 
determine  whether  the  transaction  is 
appropriate  for  the  Plan.  Moran 
represents  that  she  does  not  work  for  or 
have  any  affiliation  with  Exports,  other 
then  the  performance  of  independent 
accounting  services  for  the  Plan.  She 
further  represents  that  her  compensation 
for  services  rendered  to  the  Plan 
accounts  for  less  than  one  percent  of  her 
annual  gross  income.  Moran  represents 
that  she  understands  and  accepts  her 
duties,  responsibilities  and  liabilities  as 
a  fiduciary  to  the  Plan  under  the  Act. 

6.  Moran  represents  that  she  has 
investigated  the  market  conditions  and 
prospects  for  recovery  with 
representatives  of  both  FBL  and  the 
receiver  appointed  by  the  court.  She  has 
concluded  that  a  significant  risk  does 
exist  in  the  Plan's  continued  holding  of 
the  GICs.  Moran  represents  that  she  has 
determined  that  it  is  In  the  best  interest 
of  the  Plan  and  its  participants  for 
Exports  to  purchase  the  GICs 
immediately  at  the  proposed  price  so 
that  all  financial  risk  is  assumed  by 
Exports  instead  of  the  Plan.  By 
consummating  the  transaction,  the  Plan 
participants  would  receive  full 
distribution  pursuant  to  Plan 
termination.  Moran  also  states  that 
since  the  costs  of  the  transactions  will 
be  borne  by  Exports  and  not  the  Plan, 
there  is  no  further  risk  to  the  Plan  by 
engaging  in  the  proposed  transaction. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  because: 

(1)  The  Plan  will  receive  cash  for  the 
GICs  in  the  amount  of  the  face  value  of 
the  GICs  plus  accrued  interest  as  of  the 
sale  date,  which  Moran  has  determined 
to  be  equal  to  or  in  excess  of  the  fair 
market  value  of  the  GICs; 

(2)  The  transaction  will  enable  the 
Plan  to  avoid  any  risk  associated  with 
the  continued  holding  of  the  GICs  and  to 
make  full  distributions  to  Plan 
participants  pursuant  to  Plan 
termination; 

(3)  The  Plan  will  not  incur  any 
expenses  related  to  the  transaction: 

(4)  Moran  had  determined  that  the 
proposed  sale  of  the  GICs  by  the  Plan  to 
Exports  at  the  proposed  price  is  in  the 
best  interests  of  the  participants  and 
beneficiaries  of  the  Plan. 

FOR  FURTHER  INFORMATION  CONTACr 

Gary  H.  Lefkowitz  of  the  Department. 
telephone  (202)  525-8881.  (This  is  not  a 
toll-free  number.) 
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SynoTjistic  Marketing.  fnc„  Profi! 
Sharing  Plan  (tfas  Plan).  I/icatrd  in  S"pv\ 
York.  New  York 

(Application  No.  D-89^] 

Proposed  Exemption 

The  Department  is  ccpsirf^  ",-.< 
granting  an  exerrpti  )n  under  the 
aut.nonty  of  s^-ction  4<'>8,'a)  of  the  Act 
dnd  section  4975{c](Zi  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  m  29  CFR  part  2370,  subpart  B  (55 
FV.  32336,  32&4",  August  la  1990).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(ai,  406  (bjilj  and  (b)(2)  of  the 
Act  and  t.he  s.in:t:-jn3  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
*o  ihe  proposed  cash  purchase  by 
Randolph  .Aversano's  (Mr.  Aversano) 
indi\ndua!!> -directed  account  (the 
Account]  in  the  Plan  of  two  parcels  of 
unimproved  real  property  (collectively; 
the  Prop*?rty'  :rorr,  Mr  Aversano  and  his 
Wife  Mrs  jane  Ayemano,  parties  hi 
interest  with  r^^pect  to  the  Plan; 
provKled  that  th^  fo'lowirjj  conditions 
are  satisfied: 

[a]  The  pncJ?  paid  by  t^e  Account  will 
be  the  aggregate  fair  market  va;;j^  of  the 
Property  at  the  time  of  the  ^-je  as 
determ.ned  by  an  Lndeper.de-.t.  qualified 
appraiser 

ibj  The  prop<jse'j  purcn^^se  wiU  be  a 
one-lime  casti  transdcfon, 

(cj  The  Account  *viii  pay  no  expeiwes 
associated  with  the  purchase.  ar>d 

[i]  The  proposed  purciiase  w.ll  not 
exceed  25%  of  the  assets  of  the  Account 

Summary  of  Facts  and  Repr»»^entation«( 

1.  The  Plan,  estaDiisned  Febrjary  1, 
1975.  is  a  def.ned  contribution  profit 
sharing  plan  which  as  of  Jemiary  31. 
1991  had  24  participants.  The  Plan 
perarats  each  partiapant  to  direct  the 
investment  of  the  vested  amount  of  his 
individually  directed  account  At  of 
January  31  1991.  the  Plan  had  total 
assets  of  S2.505.930  and  the  Account  had 
asse'9  of  S851.483.  Mr.  Aversano.  Jeffrey 
Paseitmer  and  William  Ha^nnan  are 
the  trustees  of  the  Plan.  The  Plan  is 
sponsored  by  Synergistic  Marketing.  Inc. 
(the  Employer),  a  New  York  corporation 
incorporated  on  February  1. 1972.  Mr. 
Aversano  is  the  president  of  the 
Employer,  Mr.  Paseltiner  is  the  vice- 
president  of  the  Employer  and  Mr. 
iiigerman  is  the  secretary  ar»d  the 
treasurer  of  the  feapioyer.  The  Employer 
is  engaged  m  the  marketing  and  sales 
promotion  business. 

2  Mr.  and  Mrs.  Aversano  desire  to 
seil  two  parcels  of  vacant  land  (Parcel  1 
and  Parcel  2)  to  the  Account  The 
P^f-perty  is  located  in  Palm  Beach 


County.  Florida  and  was  prirchased  in  a 
cash  transaction  by  Mr.  and  Mrs. 
Aversano  in  April  of  1988  from 
Landmark  Land  Company  of  Florida. 
Inc.  (Landmark),  an  unrelated  third 
party.  It  is  represented  that  no  trustee  or 
any  other  employee  of  the  Employer 
own  any  property  adjacent  to  any  of  the 
Parcels.  The  original  acquisition  price 
for  Parcel  1  was  $85,000  and  for  Parcel  2 
it  was  $65,000,  for  an  aggregate 
acquisition  price  of  $150,000.  At  the  time 
the  proposed  purchase  is  consummated, 
the  Property  will  be  unencumbered  by 
any  mortgages  and  hens,  except  for 
certain  covenants  inherent  in  tfie 
Property  which  are  set  forth  in  the 
Special  Warrfinty  Deeds  (the  Deeds) 
which  were  executed  between 
Landmark  and  Mr.  and  Mrs.  Aversano 
at  the  time  of  original  acquisition. 
Specifically,  the  Deeds  provide  that  the 
Property  is  subject  to  certain  easements, 
taxes,  zoning  ordinances  and 
restrictiona  imposed  by  the  developer 
(the  Easements). 

3.  The  Property  was  appraised  on 
December  12, 1991  by  Jack  Whalen,  SUA 
(Mr.  Whalen),  an  independent  qualified 
appraiser  with  Paira  Beach  Appraisers  & 
Consultants,  Inc.  Parcel  1  and  Parcel  2. 
which  are  vacant  land,  are  located, 
respectively,  in  Fairiane  Conrt,  Lot  13 
and  Lot  12,  Block  2  in  the  City  of 
Wellington,  county  of  Palm  Beach  in  the 
State  of  Florida.  In  determining  the  fair 
market  value  of  the  Property,  Mr. 
Whalen  rehed  on  the  Sales  Comparison 
Approach  and  concluded  that  as  of 
December  12, 1991,  the  fair  market  value 
of  Parcel  1  was  $80,000  and  the  fair 
market  value  of  Parcel  2  was  $90,000. 
The  applicant  represents  that  before  the 
purchase  is  consummated,  an  updated 
appraisal  will  be  performed  to 
determine  the  fair  market  value  of  the 
Property  as  of  that  date.  Mr.  Whalen 
maintains  that  the  Easements  are  not 
adverse  to  the  value  of  the  Property.  Mr. 
Aversano  desires  that  the  Account 
acquire  the  Property  for  investment 
purposes  because  he  believes  the 
Property  offers  significant  potential  for 
appreciation. 

4.  The  proposed  purchase  is 
administratively  feasible,  protective  and 
in  the  best  interest  of  the  Account.  The 
fair  market  value  of  the  Property  has 
been  determined  by  a  qualified, 
independent  appraiser,  and  the  Account 
will  pay  no  more  than  the  aggregate  fair 
market  value  of  the  Property  at  the  time 
of  the  purchase.  The  purchase  will  be  a 
one-time  cash  transaction  and  all  costs 
associated  with  the  purchase  will  be 
borne  by  Mr.  and  Mrs.  Aversano.  The 
proposes!  purchase  will  provide  greater 
diversification  of  the  Account's  assets 
and  will  involve  less  than  25%  of  the 


Account's  total  assets.  .Also,  Mr. 
Aversano  is  the  only  Plan  participant  to 
be  affected  by  the  proposed  transaction 
and  he  desires  to  consummate  the 
transaction. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a)  of  the  Act  and  section 
497j[cH2)  of  the  Code  because; 

(a)  The  proposed  purchase  wi\]  be  a 
on»>-'inie  cash  transaction; 

(b)  The  pnce  paid  by  the  Account  will 
be  the  aggregate  fair  market  value  of  the 
Property  at  the  time  of  the  sale  as 
determined  by  an  independent  qualified 
appf-aiser 

(c!  The  .Account  will  pay  no 
rommtssion.s  or  expenses  associated 
■A-!'h  the  purchase; 

(d)  The  proposed  purchase  will  not 
exceed  25%  of  the  assets  of  the  Account; 
and 

(e)  Mr.  Aversano  is  the  only  Plan 
participant  to  be  affected  by  the 
proposed  transaction  and  he  desires  tu 
consummate  the  transaction. 

Notice  to  Interested  Persons 

Bt'cduse  the  only  Plan  assets  involved 
in  the  proposed  transaction  are  those  in 
Mr.  Aversano's  Account  and  he  is  the 
only  participant  affected  by  the 
proposed  transaction,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Comments  and  hearing  requests  on  the 
proposed  exemption  are  due  30  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  L'zlyan  of  the  Department 
telephone  (202]  52:3-6883.  (This  is  not  a 
toll-free  number.) 

Palm  Springs  Mirror  and  Glass,  Inc. 
Money  Purchase  Pension  Plan  (the 
Money  Purchase  Pension  Plan)  and  the 
Palm  Springs  Mirror  and  Glass,  Inc. 
Restated  Profit  Sharing  Plan  (the  Profil 
Sharing  Plan;  Collectively,  the  Plans), 
Located  in  Cathedral  City.  CA 

(Applicatyon  Nos.  rV-8855  an<j  D-885a. 
respectively) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authon'y  of  section  4081a)  of  the  Act 
and  section  4975(c){2]  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  m  29  CFR  Dart  2570,  subpart  B  {55 
FR  3Z8?S,.  32847,  August  10,  1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406fa),  406(b)(1)  and  fb)[2]  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
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Code,  hy  reason  of  section  4975(c.)ll)  (A] 
through  (El  of  the  Code  shall  not  apply 
to  proposed  loans  (the  Loans)  by  the 
Plans  of  an  amount  that  will  not  exceed 
S"2.000  to  Valley  Investment  (the 
Partr'.prship),  a  party  in  interest  with 
respect  to  the  Plans,  provided  the 
following  conditions  are  satisfied: 

(1)  The  terms  of  th.-'  Loans  are  at  least 
as  favorable  to  the  Plans  83  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(2)  The  Loans  will  not  exceed  25 
percent  cJ  the  assets  of  either  Plan: 

(3)  The  Loans  are  secured  by  a  first 
mortgage  on  certain  real  property  (the 
Property),  which  has  been  appraised  by 
a  qualified,  independent  appraiser,  to 
ensure  that  the  fair  market  value  of  the 
Property  is  at  least  1.50  percent  of  the 
amount  of  the  Loans; 

(4)  Throughout  the  duration  of  the 
Loans,  the  fair  market  value  of  the 
collateral  remams  at  least  equal  to  150 
percent  of  the  outstanding  balance  of 
such  Loans;  and 

(5)  T  he  independent  fiduciary,  who 
has  initially  determined  that  the 
proposed  Loans  are  appropnate 
investment|  for  the  Plans,  monitors  the 
rppa\  ~ienl  of  the  Loans  and  enforces  the 
rights  of  the  Plans. 

Summary  of  Facts  and  Representations 

1.  The  Plans,  which  are  not  parties  in 
interest  with  respect  to  each  other 
witliin  the  meaning  of  section  3(14)  of 
the  Act.  consist  of  the  Money  Purchase 
Pension  Plan  and  the  Profit  Sharing 
Plan,  As  of  September  30.  1990,  th^ 
Money  P-orchase  Pension  Plan  had  six 
participants  and  the  Profit  Sharing  Plan 
had  seven  participants,  six  of  wham 
were  common  to  the  Money  Purchase 
Pension  Plan,  .*.iso  as  of  September  30. 
1990,  the  Money  P'urchase  Pension  Plan 
and  the  Profit  Sharing  Plan  had  net 
assets  of  5136,213  sndS343.915, 
respectively.  The  trjstees  of  the  Plans 
(the  Trustees)  are  Uarryl  Ovesen, 
Sandra  Ovesen  and  Shern  Sale.  The 
Trustees  make  investment  decisions  for 
the  Plans. 

2.  Palm  Springs  Mirror  and  Gidss.  inc. 
(the  Empioyerj.  operates  a  retail  glass 
and  mirror  shop  and  functions  as  a 
mirror  and  glass  subcontractor  for 
constpjction  contracts  in  Southern 
California.  The  Employer  is  a  California 
corporation  that  has  been  m  business  in 
the  Coacheila  Valley  since  19.59.  At 
present,  the  Employer  conducts  its 
operations  from  a  commercial 
condominium  complex  located  at  34-f)40 
Date  Palm  Drive,  Cathedral  City, 
California. 

3.  The  Partnership  is  a  general 
partnership  organized  and  existing 
under  the  laws  of  the  State  of  California. 


The  Partnership  was  formed  in  1979  for 

the  purpose  of  acquiring  real  property 
located  in  Cathedral  City,  California. 
The  Partnership  is  comprised  of  twelve 
partners  among  whom  include  Darryl 
and  Sandra  Ovesen.  Three  of  the 
partners  also  serve  as  officers  of  the 
Fmpiiyer,  These  individuals  are  Darryl 
0\e&en,  Virginia  Clark  and  Fred 
Pershing.  Since  1982.  the  Partnership  has 
leased  the  Property  in  I's  entirety  to  the 
Employer.  Currently,  the  Employer  pays 
the  Partnership  a  monthly  rental  of 
$4,000. 

4.  At  present,  the  Property  is 
encumbered  by  a  first  deed  of  trust.  The 
deed  of  trust  secures  a  note  held  by  an 
unrelated  party,  First  Community  Bank 
of  the  Desert  (FCB)  of  Cathedral  City. 
California.  The  loan,  dated  March  12, 
1990.  :s  in  the  ongina!  pnncipa!  amount 
of  $213,000,  The  note  carries  a  vanahle 
interest  rate  of  2  percent  ovpr  the  FtJB's 
prime  rate  and  it  contains  no 
prepayment  penalties."  The  VCB  loan 
matures  on  March  15,  1997  and  it  calls 
for  83  consecutive  monthly  payments  of 
pnncipal  and  interest  with  each 
payment  in  the  am.ount  of  $3,783.  As  of 
November  30. 1991,  the  F'CB  loan  had  an 
outstanding  pnncipa!  balance  of 
$148,271.  In  addition,  the  applicant 
rcpreFPr.ts  that  all  payments  under  such 
loan  have  been  paid  m  a  timely  manner 
and  there  have  never  been  any  defaults 
or  delinquencies  by  the  Partnership. 

5.  The  Partnership  proposes  to  repay 
its  outstanding  indebtedness  to  FCB  by 
obtaining  partial  financing  from  '^'' 
Plans  and  supplying  the  remaining  funds 
from  its  own  reserves."  To  achit^v  e  this 
objective,  the  Partnership  requests  an 
adm.inistrative  exemption  from  the 
Department  m  order  to  borrow  $72  000 
from  the  Plans  Of  the  total  Loan 
am.ount.  the  Profit  Shanng  Plan  will  |pnd 
the  Partnership  $45,400  and  the  Monpy 
Purchase  Pension  Plan  will  lend  %'M  fx,*'> 
to  the  Partnership.  The  proposed  Loaris 
will  represent  approximately  13  percent 
of  the  assets  of  the  Profit  Shanng  Plan 
and  approximately  20  percent  of  the 
assets  of  the  Money  Purchase  Pension 
Plan, 

6.  Both  Loans  will  be  evidenced  by 
promissory  notes.  The  notes  will  carry 
interest  at  the  rate  of  11  65  percent  per 
annum  over  8  five  year  period  and 
ront.iin  no  prepayment  penalties.  The 


notes  will  require  that  the  Pe-tnership 
pay  monthly  ins:.!  Jmrnis  tii  tru'  Plans  of 
both  principal  and  :  ■■'•'  will  be 

derived  from  the  rei;,i   ;  ?  "  i  ♦  is  that 
the  Partnership  rcucivf-s  frori  v..i: 
Employer.  With  rfspec-  "    ihe  t-^oLt 
Sharing Plnr  .i'  .;   he  Mi  rn  y  Purchase 
Pension  Plan.  :tu  n  ui   r  >  payments  of 
principal  and  interns;  wl,  he  $639  and 
$379.  respectively.  Said  principal 
amount  will  be  fully  amortized  over  the 
five  year  duration  of  each  Loan.  In 
addition  to  paying  the  Plans  monthly 
installments  of  principal  and  interest 
the  Partnership  will  be  required  to  pay 
the  Plans  a  Loan  origination  fee  of  two 
percent 

7.  The  Loans  wtt   i.  «-     .red  by  a  first 
deed  of  tnis;  nn  tht  i'n).*  -tv  as  the 
Partnership  will  havt  f  ifflled  the  terms 
of  its  obligation  w    '   Y't'B  nnd  have 
obtained  a  rele„s«  i*  *  r»  *'  m.  The  deed 
of  trust  will  ^►*■'  <iu'>  roi  .I'dt-d  ti,  n-'^ect 
each  Plan's  s»'runt\'  ir.;ert>st  in  the 
collateral.  In  Addition,  the  Partnership 
will  insure  the  !*• 
loss  and  design-'p  th»'  f*:.i 
pa  y ees  of  such  i  '  '  1 1  c  e . 

At  all  timef>  th 
the  Loans,  the  P' 
market  value  of 
the  aggregate  ci 
balance  of  such 
value  of  the  Prt ; 
below  this  level 


vMinst  casualty 
ins  as  the  loss 


»  As  of  MrtrrJi  12  19<>0  PCB>  rrime  rate  of 
interest  h  as  10  percpni  per  annum,  that,  [he 
MUprPSl  rnif  »ppi»Hi  to  'h*  unpaid  prinopal  balBfice 
of  ihf  no'e  was  2  ppiT,fnt  ctvpt  tCB  h  pr.me  rale. 
resulting  In  an  tniUsI  mleresl  rale  of  12  percent  per 
annum. 

•  In  this  rejjsrii  the  »ppli<jtnl  not»-»  that  the 
additional  furvis  th«i  »iil  he  provided  hy  the 
Partnership  will  not  !>e  derived  from  the  subfecl 
[.oans. 


'  ■  !>;* out  the  duration  of 

r.p"y  will  have  a  fair 
f.t  ;,  ,>it  150  percent  of 
"•     '  ^mg  principal 
I,;vt"«-   If  h:-w.'ver.  the 
..■-•>■  shi';tii;:  ever  fall 
M'  !   i'  hn  Anderhoh, 
who  will  serve  on  behalf  of  the  Plans  as 
the  independent  fiduciary  for  the  Ix)ans, 
will  require  that  the  Partnership  pledge 
additional  collateral  to  maintain  the 
collateral  to  loan  ratio  or  call  the  Loans. 

8.  The  Property  that  will  secure  the 
Loans  has  been  appraised  by  Mr.  Roger 
D.  Meyer.  CREA,  an  independent 
appraiser  from  Rar>rho  Mirage, 
California.  In  an  app'usjil  report  dated 
January  17, 1990.  Mr  Mt  yr  has  placed 
the  fair  market  vali.'     '  •*  e  Property  at 
$813,200.  In  an  i.pd.t.  '  ..;  praisal  report 
dated  February  IS,  19yi.  Mr.  Meyer 
states  that  his  opinion  of  value  remains 
the  same  as  that  stated  in  his  earlier 
appraisal  report.  The  applicant  proposes 
to  obtain  an  updated  appraisal  of  the 
Property  from  Mr.  Meyer  in  order  to 
establish  the  fair  market  value  of  the 
Property  prior  to  the  closing  of  the 
Loans. 

9.  By  letter  dated  June  la  1991.  Mr. 
Steven  S.  Gralla,  Vice  President  of  the 
Bank  of  California  (BankCal)  of  Palm 
Spnngs.  California,  a  third  party  lending 
institution,  represents  that  BankCal 
would  make  a  loan  in  the  amount  of 
$72,000  to  the  Partnership  carrying  a 
fixed  rate  of  interest  of  11.625  percent 
per  annum  and  req;,ir.ng  a  balloon 
payment  at  the  end  ui  its  live  year 
duration.  In  addition,  BankCal  would 
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charge  the  Partnership  a  loan  origination 
fee  of  2  percent  plus  out  of  pocket 
expenses. 

10.  As  stated  above,  Mr.  Anderholt 
w\\\  serve  as  the  independent  fiduciary 
for  the  Plans  with  respect  to  the  Loans. 
Mr  Anderholt  represents  that  he  has  25 
years  of  experience  as  a  real  estate 
attorney  and  that  he  has  served  as 
trustee  of  inter  vivos  trusts  and  deeds  of 
trust.  In  addition,  he  states  that  he  is  not 
related  in  any  way  to  the  Employer  or 
its  principals,  either  by  common  officers 
or  directors  or  through  debt 
relationships  or  family  relationships.  Mr. 
Anderholt  also  represents  that  although 
he  has  limited  fiduciary  experience 
under  the  Act.  he  has  consulted  with 
counsel  experienced  with  the  Act 
regarding  the  duties,  responsibilities  and 
liabilities  imposed  by  the  Act  on  plan 
fiduciaries  and  he  asserts  that  he 
understands  and  acknowledges  his 
duties,  responsibilities  and  liabilities  in 
acting  as  a  fiduciary  with  respect  to  the 
Plans. 

Mr.  Anderholt  believes  that  the 
proposed  transactions  are  in  the  best 
interest  of  the  Plans  and  their 
participants  and  beneficiaries  because 
the  terms  of  the  Loans  compare 
favorably  with  the  terms  of  similar 
transactions  between  unrelated  parties. 
In  this  regard,  Mr.  Anderholt  states  that 
the  proposed  Loans  offer  the  Plans  a 
relatively  high  rate  of  return  (11.65 
percent)  at  less  risk  compared  to 
alternative  investments  having  similar 
rates  of  return.  He  also  explains  that  the 
risk  is  perceived  to  be  less  because  the 
Loans  will  be  secured  by  a  first  deed  of 
trust  on  the  Property  which  has  been 
valued  at  several  times  in  excess  of  the 
Loan  amounts. 

Before  formulating  his  opinion 
regarding  the  appropriateness  of  the 
proposed  transactions,  Mr.  Anderholt 
states  that  he  examined  the  Plans' 
overall  investment  portfolios, 
considered  the  liquidity  requirements  of 
the  Plans,  examined  the  diversification 
of  the  Plans"  assets  in  light  of  the 
proposed  Loan  investments  and 
considered  whether  such  Loans 
complied  with  the  Plans'  investment 
objectives  and  policies.  Based  upon  this 
analysis,  Mr.  Anderholt  has  concluded 
that  the  proposed  transactions  comply 
with  the  Plans'  investment  objectives 
and  policies  because  the  transactions 
offer  the  Plans  a  relatively  high  rate  of 
return  on  secure  terms. 

Besides  determining  that  the  proposed 
loans  are  appropriate  Investments  for 
the  Plans,  Mr.  Anderholt  has  reviewed 
the  financial  condition  of  the 
Partnership  in  order  to  establish 
whether  it  would  be  able  to  repay  the 
proposed  Loans.  In  this  regard.  Mr. 


Anderholt  states  that  he  has  examined 
the  most  recent  financial  statements  for 
Partnership.  In  his  opinion,  the 
Partnership  will  not  be  adversely 
affected  by  the  proposed  Loans  and  it 
will  able  to  repay  such  indebtedness. 
Mr.  Anderholt  states  that  his  opinion  is 
based  upon  the  fact  that  the  Partnership 
has  been  repaying  the  FCB  loan  and  the 
proposed  Loans  will  represent  a 
refinancing  of  the  existing  obligation. 
Mr.  Anderholt  notes  that  the  Partnership 
has  been  able  to  meet  its  obligations 
under  the  FCB  loan  based  upon  its 
revenue  and  expenses  and  its  capital 
does  not  appear  to  be  impaired  in  any 
fashion. 

Mr.  Anderholt  states  that  he  will 
monitor  the  proposed  Loans  throughout 
their  duration  on  behalf  of  the  Plans.  In 
addition,  he  represents  that  he  will  take 
any  appropriate  actions  to  safeguard  the 
interests  of  the  Plans. 

11.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  statutory  criteria  for  an  exemption 
under  section  406(a]  of  the  Act  because: 

(a)  Mr.  Anderholt,  who  will  monitor 
and  enforce  the  proposed  Loans  on 
behalf  of  the  Plans  as  the  independent 
fiduciary,  has  determined  that  the  Loans 
are  in  the  best  interests  of  the  Plans  and 
their  participants  and  beneficiaries; 

(b)  The  Loans  will  be  secured  by  a 
first  deed  of  trust  on  the  Property; 

(c)  The  Property,  which  has  been 
appraised  by  Mr.  Meyer,  has  a  fair 
market  value  that  is  greatly  in  excess  of 
150  percent  of  the  aggregate  Loan 
amount; 

(d)  Mr.  Anderholt  will  ensure  that  the 
collateral  for  the  Loans  remains  at  least 
equal  to  150  percent  of  their  outstanding 
principal  balance; 

(e)  The  terms  of  the  proposed  Loans, 
including  the  interest  rate,  represent  no 
less  than  fair  market  value  terms;  and 

(f)  The  proposed  Loans  will  not 
represent  more  than  25  percent  of  the 
assets  of  each  Plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 


responsibility  provisions  of  section  404 
of  the  .\c\.  which  among  other  things 
require  a  fiduciar}'  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act:  nor  does  it 
affect  the  requiiement  of  section  401(a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  4G8(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code. 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutorj'  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction:  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  miaterial  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  14th  day  of 
April,  1992. 
Ivan  Strasfeid, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor 
[FR  Doc.  92-8960  Filed  4-1&-92;  8:45  am] 

BILLI^♦C  CODE  45i0-r9-« 


NATIONAL  COMMISSION  ON 
SEVERELY  DISTRESSED  PUBLIC 
HOUSING 

Meeting 

AGENCY:  National  Commission  on 
Severely  Distressed  Public  Housing. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  according  with  the  Federal 
Au\  isory  Committee  Act,  Public  Law 
92^63.  as  amended,  the  National 
Commission  on  Severely  Distressed 
Public  Housing  announces  a  forthcoming 
meeting  of  the  Commission. 
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DATE:  April  30,  1992.  9:30  a.m  -^  p.m. 
ADDRESS:  The  Mayno\ver  Hotel,  1127 
Connecticut  Avenue.  NW..  Washington, 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carmeiita  Pratt,  Administrat)ve  Officer. 
The  National  Commission  on  Severely 
Distressed  Public  Housing,  1100  L  St.'-ert. 
N'VV.,  »-i:i,  Washington.  DC  20005. 
1202)27S-6933. 

Carmeiita  R.  Pratt, 

A  dn  i  ir.  rs  tr<  >  t:  ve  Officer. 

[¥V.  Dor.  q2-8fi<i3  Filed  4-16-92;  8:45  am] 

BILLING  COOC  eS3O-07-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the 

Humanities 

Agency  Information  Collection  Under 
OMB  Review 

AOEMCV:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH]  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  PapetTvork  Reduction 
Ad  (44  U.S  C  chapter  35). 
DATES:  Comments  on  this  inform<itiaii 
collection  must  be  submitted  on  or 
before  May  18.  1P92. 
ADDRESSES:  Send  comments  io  .Ms. 
Susan  Daisey.  Assistant  Director, 
Grants  Office.  Ndtional  Endowmeni  for 
the  Humanities.  1100  Pennsylvania 
Avenue.  NW..  room  310.  Washington, 
DC  20506  (202-"86-04'M)  and  Mr.  Dani*-! 
Chenok,  Office  of  Management  and 
Bud,eet,  New  Execubve  Office  Building, 
726  Jackson  Place.  NW  .  room  3002, 
Washington,  DC  20503  (202-395-731bj. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  Daiscy,  A,ssi.slant  Director. 
Grants  Office,  Nationai  Endowment  for 
the  ffumanifies,  1100  Pennsylvania 
Avenue,  NW.,  room  310,  Washington. 
DC  20506  (202)  786-0494  from  whom 
copies  of  forms  and  supporting 
docurr.pnts  are  available 
SUPPLEMENTARY  INFORMATION:  All  of  the 
entrips  are  grouped  into  new  forms, 
revisions,  extensions,  or  remslatements. 
Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  {!) 
The  title  of  the  form;  (2)  the  agency  form 
number,  if  applicable;  (3]  how  often  the 
form  m.usf  be  filled  out:  (4)  who  'aiI!  be 
required  or  asked  to  report;  (5)  what  the 


f  )rm  \Mil  be  used  for,  (6)  an  estimate  of 
thf  nu.mber  of  responses,  (7)  the 
frequency  of  response:  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  i  il 
out  the  form;  (9)  an  estimate  of  the  intnl 
annual  reporting  and  recordkeepins 
burden.  None  of  these  entries  are 
subject  to  44  U.S.C.  3504(h). 

Category:  Revisions 

Title:  Centers  for  Advanced  Study 
Program:  Guidelines  and  application 
forms,  interim  reports,  and  final 
narrative  performance  rep-irt-)  ^.ir 
centers;  follows'  final  report 
questionnaires. 

Form  X'unityer  Not  Applicable. 

Frcquoncy  of  CoUetAwn:  Annual 

Flespondents:  Nonprofit  research 
libraries  and  museums,  Amencan 
research  centers  overseas,  and  other 
independent  centers  for  ad',  ar.;  ed  stmiy 

Use:  Application  for  funding,  program 
t\  aluation,  and  compliance. 

Eat/mated  Number  of  Respondents:  57 
per  year. 

Frequency  of  Flesponne.  Once. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  10.25  per 
respondent. 

Estimated  Total  Annual  Reporting 
and  Recordkeeping  Burden  11 04  h  ours 

Thomas  S.  Kingston, 

Assistant  Chairman  for  L>peroti<nis. 

|FR  Doc.  92-8894  Filed  4-lft-92;  8:45  ami 

eiLUNG  C00€  7S36-0>-« 


If  in  tbecot)'^'^  of  a,>v'''f8lion  review 
it  becomes  ne<  ess.r  v  fi  >r  the  Council  to 

discuss  non-piiMi'  f':i.ii,(ial  •■■fiTT^3t»on 


ary 


Arts  National  Council;'  Meeting 

Pursuant  to  section  10ia)(2)  of  the 
Federai  Advisory  Corr.miMce  .\i  !  (Public 
Lavw  92-4b3),  as  amended,  notn  e  is 
hereby  given  that  a  meeting  of  :ho 
National  Council  on  the  Arts  wiil  lie 
held  on  May  1.  1992.  from  9  a.m  -.'^  ,-W 
p.m.  and  on  May  2  from  8:30  a,T,-4  p  m. 
in  room  M-09  at  the  .Nancy  hanks 
Center,  1100  Pcnnsvivania  Avenue. 
NW.,  Washmgton.be  20506. 

T'-is  meeting  will  be  open  to  the 
|.)L.hiic  on  a  space  available  basis.  The 
topics  for  d'sciission  will  include 
opening  remarks.  Arts  Education 
update,  discussion  about  Individual 
Artists,  Congressional  update,  FY  94 
Budget  discussion,  Reauthorization 
discussion,  and  Program  Review  and/or 
Guidelines  and/or  Application  Review 
for  the  .^rts  in  Education.  Challenge/ 
Advancement,  Dance.  Design  .Arts. 
Exp.insion  Arts,  Folk  Arts.  International, 
Literature,  Ixicals,  Media  Arts.  Museum, 
Music  Policy,  PlanniiYg  and  Retiearch, 
i^esenting  h  Commissioning.  Slate  h 
State  &  Regional,  Theater,  .and  Visual 
Arts  Programs. 


,i!h''":t  indiv'du.f's  hw  h  a«i  •«. 
■■form.ition,  Si^l'.nntted  wish  v:'ant 

appliCattO'l'R    \hf  (  JUtrn"'!  wm!'  I'O  \r^\o 

closed  sessaai  fi>r  th,tt  I'mOfd  f;;:rT»o9e 
only  pursuant  to  siih«e(  t)i>;-  li  114:  .if 
section  552b  of  title  5,  l'ri)t>-d  Slates 
Code  Such  clc^Mir^-  wouMi  hf'  in 
acco'  i<;ri.  >'  v«. ■•",  the  Ct'tprr-i.aation  of 
the  Chainn.tn  o'  Ma-t  h  fi,  VWl. 

Any  interef-'  o  |w -»)ons  may  attend,  as 
observ^'c  r,"  ■•,   :  :■•  -1,  ,-.t:--s  and 
revievi's  whK.!-  art'  op*'r.  t.,;  Uir  piihlic. 

If  you  need  special  a'  ( on-  ■lodHiions 
due  to  a  disability,  pleas*;  n  niat  t  the 
Office  of  Special  Constituera  u  s 
National  Endowmir.!  f,  r  the  Aris  nno 
Pennsylvania  Ave;  a    \\\ 
Washington,  ix:  2i:>.soh.  2(t2  >a2  sr-.z. 
TTY  202/682-M9«i.  at  leant  m-\'en  f7J 
days  prior  to  t^e  -n.'efing 

Further  info "Tia'';-'n  w;'',  rf'>''-r'-,,  ,.  to 
this  meeting  i.«n  iic  att„oi.-d  '"um  M.i 
\  V  onne  M.  Sabine,  Advisory  Commlllee 
Management  Officer  National 
Endowment  for  thi  ,\r\h,  \Aa«MnK'on 
DC  2i«m,  or  rail  13)21:  6tt2   M:'3 
Yvonne  Si.  babiDe, 

Director,  Council  and  Panel  Operations 
Notional  Endowment  for  the  Arts. 
|FR  Doc.  92-8994  Filed  4-14-82;  8:45  am) 
B';, .  mc.  Cue*  's.-''  t'^  m 


National  Councft  orr  the  Hurnanfttes: 
Meeting 

April  6, 1992. 

Pursant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
in  Washington.  DC  on  May  7-a.  1992. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Humanities  with 
respect  to  policies,  programs,  and 
procedures  for  carrying  out  her 
functions,  and  to  review  applications  for 
financial  support  and  gifts  offered  to  the 
Endowment  and  to  make 
recommendations  thereon  to  the 
Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building.  1100  Pennsylvania 
Avenue,  NW..  Washington,  DC.  A 
portion  of  the  morning  and  afternoon 
sessions  on  May  7-«,  1992,  will  not  be 
open  to  the  public  pursuant  to 
subsections  |c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  tiUe  5.  United  States 
Code  because  the  Council  will  consider 
information  that  may  disclose:  Trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
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privileged  or  confidential:  information  of 
a  personal  nature  the  disclosure  of 
vshich  will  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy;  and  information  the  disclosure 
of  which  would  significantly  frustrate 
implementation  of  proposed  agency 
action.  I  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  September  9. 1991. 

The  agenda  for  the  sessions  on  May  7 
1992,  will  be  as  follows: 

8.30-9  a.m. 
Coffee  for  Council  Members — room  526 
(Open  to  the  Public) 

Committee  \teetings  i 

(Open  to  Public) 
Policy  Discussion 

9  am. -10  a.m. 

Education  Programs — room  M-14 
Fellowship  Programs — room  315 
Fhiblic  Programs — room  415 
Research  Programs/Preser^'ation  and 

Access — room  507 
Slate  Programs  and  Office  of  Outreach — 

room  M-07 

10  a.m.  until  Adjourned  | 
(Closed  to  the  Public 

Discussion  of  specific  grant  applications 
before  the  Council 

3  p.m.  until  Adjourned 

Jefferson  Lecture  Committee — room  430 
(Closed  to  the  Public) 
Discussion  of  Jefferson 
Lecture  Nominees 

The  morning  session  on  May  8. 1992. 
will  convene  at  9  a.m..  in  the  1st  Floor 
Council  Room.  M-09.  and  will  be  open 
to  the  public.  The  agenda  for  the 
morning  session  will  be  as  follows: 

(Coffee  for  Staff  and  Councjl  members  will  be 
served  from  8:30-9  a.m.) 

Minutes  of  the  Previous  Meeting  Reports 

A.  Introductory  Remarks 

B.  Introduction  of  New  Staff 

C.  Contracts  Awarded  in  the  Previous 
Quarter 

D.  Dates  of  Future  Council  Meetings 

E.  Status  of  Fiscal  Year  1992  Funds 

F.  legislative  Report 

G.  Fiscal  Year  1993  Appropriation  Request 
H.  Fiscal  Year  1994  Budget  Planning 

I.  Committee  Reports  on  Policy  and  General 

Matters  Overview 
1.  Education  Programs 
2  Fellowship  Programs 
3.  Preservation  and  Access  Programs 

4  Research  Programs 
5.  Public  Programs 

6  State  F'rograms  and  Office  of  Outreach 
7.  Jefferson  Lecture 

The  remainder  of  the  proposed 
meeting  will  be  given  to  the 
consideration  of  specific  applications 
(closed  to  the  public  for  the  reasons 
stated  above). 

Further  information  about  this 
meeting  can  be  obtained  from  Mr.  David 
C  Fisher,  Advisory  Committee 


Management  Officer,  Washington,  DC 
20506.  or  call  area  code  (202)  786-0322. 
TDD  (202)  786-0282.  Advance  notice  of 
any  special  needs  or  accommodations  is 
appreciated. 
David  C.  Fisher. 

Advisory  Committee  Management  Officer. 
|FR  Doc.  92-8892  Filed  ♦-lft-92;  8:45  am] 
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NUCLEAR  REGUL_ATORY 
COMMISSION 

(Docxe;  Nos  SO-237,  50-249,  50-254,  and 

SO- 2651 

Com-nonwealth  Edison  Co.,  Dresden 
and  Quad  Cities  Nuclear  Power 
Stations.  Correction  to  Environmental 

.Assessment  and  Finding  o*  No 

S'gniftcant  trnpact 

By  letter  dated  November  12. 1991, 
Commonwealth  Edison  Company  (the 
licensee]  requested  an  exemption  from 
certain  Type  B  {local  leak  rate)  testing 
requirements  of  appendix  J  to  10  CFR 
part  50  relating  to  the  Dresden  and  Quad 
Cities  two-ply  containment  penetration 
expansion  bellows. 

The  related  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  (Environmental 
Assessment)  was  published  in  the 
Federal  Register  on  February  6, 1992  (57 
FR  4651).  The  Environmental 
Assessment  referred  to  Dresden  Nuclear 
Power  Station.  Units  1  and  2,  and  should 
have  referred  to  Units  2  and  3. 
Therefore,  the  referenced  Environmental 
Assessment  is  hereby  corrected  to  apply 
to  Dresden  Nuclear  Power  Station.  Units 
2  and  3. 

Dated  at  Rockville.  Maryland  this  10th  day 
of  April. 

For  the  Nuclear  Regulatory  Commission. 
Richard  |.  Barrett. 

Director.  Project  Directorate  ///-2.  Division  o'" 
Reactor  Projects  III/IV/V.  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  92-8941  Filed  4-16-92;  8:45  am) 
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(Docket  No«.  50-237,  50-249.  50-554  and 
50-2651 

Con-!'^on»¥ea!tn  Edison  Co,  (Dresden 
Nuclear  Power  Station,  Units  2  and  3: 
Quad  Cities  Nuclear  Power  Station, 

Units  1  and  2),  Correction  to 
E.«emp?ion 

fay  leiter  dated  November  12, 1991, 
Commonwealth  Edison  Company  (the 
licensee)  requested  an  exemption  from 
certain  Type  B  (local  leak  rate]  testing 
requirements  of  appendix  J  to  10  CFR 
part  50. 


On  February  6, 1992.  the  Commis,sion 
granted  the  requested  exemption  which 
was  published  in  the  Federal  Register  on 
February  14.  1992  (5~  FR  5493),  In  that 
Exemption.  Dresden  Nuclear  Power 
Station  was  referred  to  as  Units  1  and  2 
and  should  have  been  referred  to  as 
I'nits  2  and  3.  Therefore,  the  referenced 
Exemption  is  hereby  corrected  to  apply 
to  Dresden  Nuclear  Power  Station,  Units 
2  and  3. 

Dated  at  Rockville.  Maryland  this  9th  day 
of  April. 

For  the  Nuclear  Regulatory  Commission. 

Bruce  \.  Boger. 

D:  fdor.  Dn  :sion  of  Reactor  Projects  IIl/lV/ 
V.  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc  92-8942  Filed  4-16-92;  8:45  am) 
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[Docket  No.  7&-3070-ML,  ASLBP  No  91- 
641-02-ML  (Special  Nuclear  Material 
License*; 

Louisiana  Energy  Services,  L.P. 
(Claiborne  Enrichment  Center);  Notice 
of  Prehearing  Conference 

April  13. 1992. 

Please  take  notice  that  a  prehearing 
conference  will  be  held  in  the  captioned 
proceeding  at  10  a.m.  on  May  5.  1992  in 
the  Nuclear  Regulatory  Commission 
Hearing  Room.  Fifth  Floor,  4350  East 
West  Highway,  Bethesda,  Maryland. 

The  purpose  of  the  prehearing 
conference  is  to  discuss  the  setting  of  a 
schedule  for  further  actions  in  the 
proceeding  and  the  taking  of  appropriate 
measures  to  advance  the  hearing 
process. 

It  is  so  ordered. 

Bethesda.  Maryland.  April  13, 1992. 

For  the  Atomic  Safety  and  Licensing  Board. 
Morton  B.  Margulies, 
Chairman.  Administrative  Law  Judge. 
[FF  Doc  92-8P98  Filed  4-16-92:  8:45  am] 

BILLING  CODE  7590-01-*! 


(Docket  No,  50-219) 

GPU  Nuclear  Corp.  and  Jersey  Central 
Power  &  Light  Co.  (Oyster  Creek 
Nuclear  Generating  Station); 
Exemption 

I 

The  GPU  Nuclear  Corporatiuu  and 
ItTsey  Central  Power  &  Light  Company 
(GPUN/the  licensee)  are  the  holders  of 
Facility  Operating  License  No.  DPR-IR, 
which  authorizes  operation  of  the 
Ovster  Creek  Nuclear  Generating 
Station,  (the  facility)  at  steady  state 
reactor  core  power  levels  not  in  excess 
of  1930  megawatts  therm.a!  This  facility 
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is  a  boiling  water  reactor  located  in 
Ocean  County,  New  Jersey.  The  license 
provides,  among  other  things,  that 
Oyster  Creek  Nuclear  Generating 
Station  is  subject  to  all  rules, 
regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  revision  to  10  CFR  Part  55, 
"Operators'  Licenses,"  which  became 
effective  on  May  26, 1987,  established 
requirements  for  the  adm.mistration  of 
operating  tests  on  nuclear  power  plant 
simulators.  These  regulations,  in 
conjunction  with  10  CFR  50.54(1-1), 
require  the  use  of  simulation  facilities 
when  administering  operating  tests  for 
initial  licensing  and  requalification. 
These  regulations  further  require  that  a 
simulation  facility  used  to  administer 
operating  tests  after  May  26,  1991,  be 
certified  or  NRC-approved.  By  letters 
dated  September  5.  1990.  and  December 
6,  1991.  GPUN  requested  exemptions 
concerning  the  schedule  requirements 
for  certification  and  use  of  a  plant- 
referenced  simulator. 

I! 

Section  55.45(b)(2)(iii)  of  10  CFR  part 
55  requires  that  facility  licensees  submit 
a  certification  for  use  of  a  simulation 
facility  consisting  solely  of  a  plant- 
referenced  simulator  no  later  than  48 
months  after  the  effective  date  of  this 
rule,  that  is,  by  March  26, 1991,  by  filing 
NRC  Form-474,  "Simulation  Facility 
Certification."  On  September  5, 1990, 
GPUN  requested  an  exemption  from  the 
filing  requirements  of  10  CFR 
55.45(b)(2)(iii]  to  allow  for  the  submittal 
of  NRC  Form-474  after  March  26, 1991, 
but  no  later  than  December  31,  1991.  In 
addition.  GPUN  requested  an  exemption 
from  the  requirement  of  10  CFR 
55.45{b)(2)(iv)  to  allow  the  facility  to 
continue  to  administer  the  simulation 
facility  portion  of  the  operating  tests  on 
the  Nine  Mile  Point  Unit  1  (NMP-1) 
simulator  until  the  new  Oyster  Creek 
plant-referenced  simulator  is  certified. 
By  letter  dated  February  6, 1991,  GPUN 
provided  additional  information  in 
support  of  these  requests.  On  M:irch  25, 
1991,  the  exemptions  were  granted  until 
December  31.  1991.  On  December  6. 
1991.  GPUN  requested  exemptions  of  the 
same  requirements  until  December  31, 
1992. 

The  licensee  intends  to  comply  with 
10  CFR  55.45(b)(1)  by  certifying  a  plant- 
referenced  simulator.  GPUN  proposes  to 
submit  NRC  Form-474  no  later  than 
December  31.  1992,  following  completion 
of  acceptance  testing  and  to  use  the 
NMP-1  simulator  for  operator  training 
and  examination  until  the  facility's 
plant-referenced  simulator  is  certified. 

The  licensee  entered  into  a  contract 
for  construction  of  a  plant-referenced 


simulator  m  January  1988.  The  simulator 
was  originally  scheduled  to  be  ready  for 
training  by  October  17.  1990.  Due  to 
technical  difficulties  encountered  in 
modeling  the  facility's  nuclear  steam 
supply  system  (NSSS),  the  vendor 
previously  projected  that  the  simulator 
would  not  be  ready  for  training  until 
December  15. 1991.  The  initial 
exemptions  were  requested  because  the 
simulator  would  not  be  ready  for 
certification  by  March  26, 1991.  The 
exemption  herein  was  requested  due  to 
the  vendor's  inability  to  overcome  the 
technical  difficulties  in  modeling  the 
facility's  NSSS  in  sufficient  time  to 
submit  N'RC  Form-474  by  December  31, 
1991. 

Ill 

The  Commission  has  determined  that 
pursuant  to  10  CFR  55.11,  the 
exemptions  to  10  CFR  55.45(b){2)(iii)  and 
10  CFR  55.45(b)(2)(iv)  are  authorized  by 
law  and  will  not  endanger  life  or 
property  and  are  otherwise  in  the  public 
interest.  Furthermore,  the  Commission 
has  determined,  pursuant  to  10  CFR 
50.12(a),  that  special  circumstances  of  10 
CFR  50.12(a)(2)(v)  are  applicable  in  that 
these  exemptions  will  provide  only 
temporary  relief  from  the  applicable 
regulation  and  the  licensee  has  made 
good  faith  efforts  to  comply  with  the 
regulations.  These  exemptions  grant  a 
12-month  extension  of  the  exemptions 
previously  granted  on  March  25, 1991, 
for  submittal  of  the  Oyster  Creek 
Nuclear  Generating  Station  simulation 
facility  certification.  Good  faith  efforts 
to  comply  with  10  CFR  55.45(b)(2)(iii) 
and  10  CFR  55.45(b)(2)(iv)  were  made  as 
follows; 

(1)  On  May  20, 1987,  GPUN  finalized  a 
simulator  specification. 

(2)  In  January  1988  GPUN  entered  into 
contract  with  a  vendor  for  construction 
of  a  plant-referenced  simulator. 

(3)  In  March  1988  GPUN  organized  a 
simulator  management  department  in 
recognition  of  the  effort  required  to 
acquire,  modify,  operate,  maintain  and 
effectively  use  the  simulator. 

(4)  The  contract  schedule  called  for 
the  simulator  to  be  ready  for  training  by 
Octoberl7, 1990. 

(5)  The  contract  included  a  penalty  to 
provide  incentive  for  the  vendor  to  meet 
the  schedule  and  this  penalty  was 
effected. 

(6)  GPUN  asked  the  vendor  to  hire  an 
outside  consultant  to  evaluate  the  NSSS 
model  and  recommend  corrections. 

(7)  GPUN  asked  the  vendor  to  pursue 
the  purchase  and  development  of  a 
proven  NSSS  model  as  a  contingency. 

(8)  GPUN  is  conducting  factory 
acceptance  testing  of  the  simulator  in 


parallel  with  continued  NSSS  model 
development. 

(9)  Certification  testing  will  be 
completed  at  the  vendor's  site  as  part  of 
the  factory  acceptance  testing,  rather 
than  at  the  facility  after  delivery. 

(10)  GPUN  compressed  the 
development  schedule  by  modifying  the 
factory  acceptance  testing  program, 
including  GPUN  undertaking  a  portion 
of  the  vendor's  test  program. 

(11)  By  letter  dated  March  2, 1992, 
GPUN  notified  the  NRC  that  the  vendor 
had  signed  a  letter  of  intent  with  a  third 
party  to  provide  a  proven  NSSS  model. 

(12)  GPUN  implemented  control  room 
operator  training  activities  designed  to 
compensate  for  the  lack  of  a  plant 
specific  simulator.  A  special  safety 
inspection  was  conducted  by  the  NRC 
from  January  27  to  January  30, 1992.  and 
this  compensatory  training  was  found  to 
be  adequate. 

The  Commission  hereby  grants  an 
exemption  from  the  scheduler 
requirements  of  10  CFR  55.45(b)(2)(iii) 
for  submittal  of  NRC  Form-474, 
"Simulation  Facility  Certification." 
Furthermore,  the  Commission  hereby 
grants  an  exemption  from  the 
requirement  of  10  CFR  55.45(b)(2)(iv)  for 
the  administration  of  the  simulation 
facility  portion  of  operating  tests  only  on 
certified  or  approved  simulation 
facilities  after  May  26, 1991,  to  allow 
GPUN  to  use  the  Nine  Mile  Point  Unit  1 
simulator  for  the  1992  annual  licensed 
operator  requalification  operating  tests. 
These  exemptions  are  effective  until 
December  31, 1992. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (57  FR  12349). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockvilie,  Maryland  this  10th  day 
of  April  1992. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects — ////, 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  92-8943  Filed  4-16-92;  8:45  am] 
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OFFICE  OF  MANAGEMt:NT  AND 
BUDGET 

Budget  Rescissions  ana  De'errais 

On  April  9, 1992,  the  President 
transmitted  28  Special  Messages 
proposing  the  rescission  of  FY  1992 
budgetary  resources.  These  Special 
Messages  transmitted  to  the  House  and 
Senate  contained  a  Presidential 
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transmiitdl  memorandum,  proposed 
changes  in  appropriations  language,  and 
o'her  technical  informar.on  For 
additional  information  or  fiesp  Special 
.Messages,  contact;  0MB.  BuOaet  Review 
Y  and  Concepts  Divtsion,  room  6202.  New 


Pesc'SSfOn 
NjTioef 


Executive  Office  Building.  Washington. 
DC  20503.  (202)  395-4632. 

The  reasons  for  these  rescission 
proposals  are  that  the  projects:  (1  j  Do 
not  contribute  to  national  security;  (2) 
have  been  terminated:  (3)  are  not 
affordable  within  the  Defense  budget;  or 


(4)  are  excess  to  requirements  and 
(  dP.not  be  efficiently  and/or  effectively 
used  during  the  period  of  funding 

availabiiity. 
The  amounts  proposed  for  rescission 

a^e  as  follows- 


RescissKjn  Proposals 


Budgetary 

resources 

propose<l  for 

resossKX^  (m 

miltioos  oi 

doiiafs) 


R92-103 

P92-104 

P92-105 
R92-106 

-92-107 

C92-108 

R92-nO 
P92-111 
-92-112 

=92-113 

i=92-'-5 
B92-116 
H92-H7 
P92-118 

=  92-'  '9 
R92-'20 
P5;--21 
-52-122 
R92-123 
R92-124 

-•-:-*;-5 

p ':-  2  -  •  2*5 
S92-127 
P32-12S 
P92-129 
P92-130 


Department  of  Defense: 
Procurement 

Aircraft  procurement.  Army  (0MB  identification  code  21-2031-0-1-051) : 

Procurement  of  weapons  and  tracked  comtjat  vetiicles.  Army  (OMB  identif.cat.on  co(4e  21-2033-0-1- 

061). 
Procurement  of  weapor^s  and  tracked  comtiat  wehtdes.  Army  (OMB  identif^ca"  c--^  cc'f'.e  2' -2033-0-'- 

051). 
Procurement  of  weapons  and  tracked  combat  vehicles.  Army  (Of/8  identification  cctle  2^-2033-0-1- 

051^ 

A,-    i"  ;:'ocurement.  Navy  (OMB  identificatton  code  17-1506-O-1-051) 

A  rc-a-  orocurement.  Navy  (OMB  identification  code  17-1506-0-1-051) ~. 

Weaoor^s  procuremef>t.  Navy  (OMB  identification  code  17-1507-0-1-051) 

Weaoc^s  Dfocuremeot,  Navy  (OMB  identticalioo  code  17-1507-0-1-051) „ 

Weapons  CKOcurement  f^vy  (OMB  iderrtificatKX>  code  17-1507-0-1-051). 

Or«r  procurement  Navy  (OMB  identificiitK-^  cc^u>  17-181O-O-1-051) _. 

Ottief  procurement.  Navy  (OMB  idenWicar  X      .i^  •    -1810-0-1-051) — 

Other  procurement.  Navy  (OMB  idef>tticr«>r       i*     '-1810-0-1-051) _ 

Procurement,  Manne  Corps  (OMB  idenjjtu..ri;K_,.   .lk>.  17-1109-0-1-051)...„ 

Nationai  guard  and  reserve  equipment  (OMB  identiAcation  code  97-0350-0-1 -05 1 ) 

National  gua.'-d  a.od  reserve  equipment  (OMB  identification  code  97-0350-0-1-051) 

Nationai  guard  and  reserve  equipment  (OMB  iderrtification  code  97-0350-0-1-051) — 

Nationaf  guari  and  reserve  equiprw"*  *nwR  ;r)ootjficatkx>  code  97-0350-0-1 -051 )..._ 

NaticK^ai  guard  a'vj  reserve  equip*^" f 'V-  «y"-f  *k:aT)on  code  97-0350-0-1-051) — 

f^tjonai  guard  and  reserve  equipm^'-t  "-^/p  r^^^fjfx-atKX^  ctxle  9^-0350-0-1-051). 
Naitcw-ai  guard  and  reserve  equipn^--  •  K"t*^h  :vnwi(  .ation  rxxJ*  9'-0.?6O-0-i-O51). 
Ka'ncjrai  gi,.i>»'d  and  reserve  equtpm^-"  ■.'''*^^  i*''ti*!!::-itK^"  :ooe  97.-0350-0-1-051). 


Na'":^-ai  gu.a-;'  y<i  reserve  equipr>o<-^'  {<  -Vt.  ..^.•^■^'^(  .i'-^—  ■I'yc-^ 
^eseaiiT'.  r,»?v«'.;.cr.f-t,  T .?st  and  EvaJuatioo: 

A,~,    :  vfr  o^  •  -.ra-^on  code  21-2040-0-1-051) 

A,,  ->:fe   iva  «3entj»ication  code  57-3600-0-1-051) 

t ,  c  r  o   •  M3  Identification  code  57-3600-0-1-051) 

Pcrw-se  Age^c  OS  0*.<B  I'l^ntificaton  code  97-0400-0-1-051).. 
De'e^s*^  A,p«?fv:  t.s  */«  idenUficatKxi  code  97-0400-0-1-051).. 
O't-^s.;  *.3f»rc*'^.     "MB  identilfcatjoo  code  97-0400-0-1-051).. 


350-0-1-051) 


133 
225 

196 

ie 

15 

8 

130 

4 

60 

ID 

4 

2 

7 

21 

799 

67 

9 

45 

15 

20 
60 


4 
3 
249 
5 
6 
70 


id--fsC,  Murr.  I 

As^ocrate  Director  par  Legislative  Reference 

and  Administration. 

(FR  Doc  9C-98~!  FiiH  4-1.6-92.  &45  am] 
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SECURITIES  AND  EXCHANGE 
C0MMISS40N 

\Rei.  No,  IC- 18650;  812-^706' 

Colonial  Advanced  Strategies  Gold 
Trust,  et  at. 

Ad-:!  10.  1992. 

AGENCY:  Secup'ies  and  Exchange 
Commission  {the  "SFC"  or 
■  Commission  '|. 


AC  "Of*:  Notice  of  Application  for 
Exemption  under  the  Investrre-  ' 
Company  Act  of  1940  (the  "I'M)  Ac'  j 

Applicants:  Colonial  Advanced 
Strategies  Ck)ld  Trust,  Colonial 

California  Tax-Exempt  !>  ist  Critor.ia] 
Trust  UL  Colonial  Trust  i.  Coionidi 
Income  Trust.  Colonial  International 
Equity  Index  Trust  (Colonial  Tmst  V, 
Colonial  Michigan  Tax  F.xempt  Trust. 
Colonial  Mione'^u^.-i  Tdx  K.x.erap!  Trasi 
Colonial  Trust  ii  C-tHMUdi  New  York 
Tax-Elxemp*  Insi  <j>ionidi  OhtoTa.x 
Exempt  Trust,  {"■'xonirii  Smaii  Stocit 
Index  Trust.  Coionidl  Strntegic  income 
Trust.  Colonial  Trust  IV.  Colonial  United 
States  Equity  Index  Trust,  and  Colonfl! 
Trust  VI  (the  "Trusts"),  and  Cobriiai 


Management  Associates.  Inc. 
(Colonial"). 

Relevant  1940  Act  Sections:  Order 
requested  under  section  6(c)  for 
exemptions  from  sections  2<a)(32). 
2[at(35|.  18(f).  18(g).  18(i|.  22(c).  and 
22(dl  of  Lhe  1940  Act  and  rule  22c-l 
tnere  under. 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  the  Trusts  to: 

(a )  Issue  three  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities,  one  of  which 
would  convert  into  another  class  with  a 
lower  rule  I2t>-1  distribution  fee  after  a 
specified  period,  and 

(b)  assess  and,  under  certain 
circumstances,  waive  a  contingent 
deferred  sales  charge  (CDSC")  on 
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certain  redemptions  of  shares  of  one 
class. 

Filing  Date.  The  application  was  filed 
on  March  29.  1991  and  amended  on 
December  6,  1991,  April  6.  1992.  and 
April  9,  1992. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Any  interested  person  miay 
request  a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pm  ,  on 
May  5, 1992  and  should  be  accompanied 
by  proof  of  service  on  applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fif'h 
Street.  NVV,,  Washington,  DC  20549; 
Applicants,  One  Financial  Center, 
Boston.  Massachusetts  02111. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maura  A.  Murphy,  Staff  Attorney,  at 
(202)  272-77-9,  or  Barry  D  Miller,  Senior 
Special  Counsel,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation! 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 

Applicant  s  Representations 

1,  Each  of  the  Trusts  is  an  open-end 
management  investment  company 
registered  under  the  1940  Act.  Some 
Trusts  have  multiple  series,  each  of 
which  has  separate  investment 
objectives  and  policies  and  segregated 
assets  (hereinafter,  series  of  Trusts  are 
referred  to  as  "Funds').  Colonial  serves 
as  the  Funds'  investment  adviser  and 
principal  underwriter. 

2,  Applicants  request  that  relief  also 
apply  to  any  open-end  investment 
comipany  that  becomes  a  member  of  the 
same  "group  of  investment  companies," 
as  defined  in  rule  na-3  under  the  1940 
.^ct,  with  the  Funds. 

3,  With  the  exception  of  two  series, 
the  Funds  currently  offer  one  class  of 
shares  to  the  public  at  net  asset  value 
plus  a  front-end  sales  load.  Colonial 
Money  Market  Fund  C'CMMF"),  a  series 
of  Colonial  Trust  11,  and  Colonial  Tax- 
Exempt  Money  Market  Fund 
("CTEMMF"),  a  series  of  Colonial  Trust 
IV,  offer  shares  to  the  public  without  a 


front-end  sales  load.  Some  of  the  Funds 
also  pay  service  fees  to  Colonial, 
pursuant  to  rule  12b-l  plans,  of  0.25%  of 
average  daily  net  assets.  Two  series  of 
Colonial  Trust  III  each  pay  "stepped" 
rule  12b-l  fees  (as  described  below)  that 
do  not  exceed  0.35%  annually  of  average 
net  assets.  In  addition,  the  Funds,  except 
CMMF  and  CTEMMF,  have  received  an 
order  of  the  Commission  permitting  the 
imposition  of  a  CDSC  on  purchases  of 
$1,000,000  or  more  and  the  waiver  of 
such  CDSC  in  certain  circumstances. 
Colonial  Advanced  Strategies  Gold 
Trust,  et  aJ.,  Investment  Company  Act 
Release  Nos.  18013  (Feb.  21, 1991) 
(notice)  and  18056  (Mar.  20, 1991) 
(order). 

4.  Applicants  propose  to  establish  a 
multiple  distribution  arrangement  (the 

"Dual  Distribution  System")  to  enable 
each  of  the  Funds  to  offer  investors  the 
option  of  purchasing  shares  that  would 
be  subject  to: 

(a)  A  front-end  sales  load  (except  for 
CMMF  and  CTEMMF,  which  have  no 
front-end  sales  load)  and  in  some  cases 
a  rule  12b-l  service  fee  ("Front-End 
Option"),  or 

(b)  A  CDSC,  a  rule  12b-l  distribution 
fee,  and  in  some  cases  a  rule  12b-l 
service  fee  ("Deferred  Option"). 

5.  In  addition,  certain  Funds  will  offer 
a  third  class  of  shares  with  no  sales 
charge,  distribution  fee,  or  service  fee  to: 

(a)  Profit  sharing  plans  of  Colonial 
and  its  affiliates, 

(b)  Current  and  retired  officers, 
directors,  trustees,  and  employees  of 
funds  advised  by  Colonial, 

(c)  Directors,  officers,  and  employees 
of  Colonial  and  its  affiliates, 

(d)  Registered  representatives  and 
employees  of  financial  service  firms 
(and  their  affiliated  companies)  that  are 
parties  to  selling  agreements  with 
Colonial,  and 

(e)  Such  persons'  families  and  their 
beneficial  accounts  (collectively 
"Affiliated  Investors").' 

6.  If  the  requested  relief  is  granted, 
each  Fund  may  create  two  new  classes 
of  shares.  The  existing  class  of  shares  of 
each  Fund  is  subject  to  the  Front-End 
Option,  and  will  be  designated  Class  A. 
Securities  subject  to  the  Deferred  Option 
will  be  designated  Class  B,  and 
securities  offered  only  to  Affiliated 
Investors,  not  subject  to  any  sales  load 
or  rule  12b-l  plan  payment,  will  be 
designated  Class  C. 


•  Although  the  Funds  propose  to  offer  Ihree 
classes  of  shares,  only  two  of  those  classes  will  be 
offered  to  the  general  public.  Therefore,  applicants 
have  chosen  the  term   Dual  Distribution  System "  to 
describe  their  multiple  distribution  arrangement. 


7.  Each  class  will  represent  interests 
in  the  same  Fund  and  will  be  identical 
except  that: 

(a)  The  fees  charged  to  Class  A  and 
Class  B  shares  under  each  such  class's 
rule  12b-l  plan  will  be  applied  only 
against  each  such  class, 

(b)  Class  B  will  be  subject  to  a 
distribution  fee  and  in  some  cases  a 
service  fee,  Class  A  will  be  subject  in 
some  cases  to  a  service  fee,  and  Class  C 
will  not  be  subject  to  any  distribution  or 
service  fee, 

(c)  Class  B  shares  may  be  subject  fo  a 
higher  transfer  agency  fee  than  Class  A 
or  Class  C  shares, 

(d)  Class  A  and  Class  B  shareholders 
each  will  have  exclusive  voting  rights 
with  respect  to  the  rule  12b-l  plans 
applicable  to  their  respective  classes  of 
shares, 

(e)  Class  B  shares  will  convert 
automatically  to  Class  A  shares  after  a 
period  not  to  exceed  eight  years  from 
issuance,  and 

(f)  Each  class  will  have  different 
exchange  privileges. 

8.  Under  the  Front-End  Option,  an 
investor  will  purchase  Class  A  shares  at 
net  asset  value  plus  (except  for  CMMF 
and  CTEMMF)  a  front-end  sales  load. 
The  sales  load  will  be  reduced  for  larger 
purchases  and  under  a  right  of 
accumulation  or  a  letter  of  intention. 
The  sales  load  also  will  be  subject  to 
other  reductions  permitted  by  section 
22(d)  of  the  1940  Act  and  rule  22d-l 
thereunder  and  set  forth  in  the 
registration  statement  of  each  Fund.  In 
addition.  Class  A  shareholders  of 
certain  Funds  will  be  assessed  an 
ongoing  service  fee  under  a  rule  12b-l 
plan  equal  to  0.25%  of  average  daily  net 
assets.  Alternatively,  each  of  the  two 
series  of  Colonial  Trust  III  that  pay 
"stepped"  rule  12b-l  fees  will  continue 
to  assess  a  rule  12b-l  fee  in  an  amount 
equal  to  the  amount  of  service  fees  paid 
by  Colonial,  based  upon  the  age  of 
shares,  but  limited  to  0.35%  annually  of 
average  daily  net  assets.  Colonial  will 
use  proceeds  from  the  sales  loads  and 
service  fees  primarily  to  pay  initial 
commissions  and  ongoing  service  fees  to 
financial  service  firms  with  respect  to 
amounts  purchased  and  maintained  in 
the  Funds  by  clients  of  financial  service 
firms  and  to  defray  Colonial's  expenses 
with  respect  fo  providing  services  to 
investors  choosing  the  Front-End 
Option. 

9.  Under  the  Deferred  Option,  an 
investor  will  purchase  Class  B  shares  at 
net  asset  value  without  the  imposition  of 
a  sales  load  at  the  time  of  purchase. 
Shares  purchased  under  the  Deferred 
Option  will  be  subject  to  a  distribution 
fee,  under  a  rule  12b-l  plan,  expected  to 
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be  0.75%  annually  of  average  net  assets 
of  Class  B  shares,  and  in  some  cases  a 
rule  12b-l  service  fee  which,  with  the 
exception  of  CMMF  and  CTEMMF  (see 
below),  will  be  the  same  as  that  applied 
to  Class  A.  In  addition,  an  investor's 
proceeds  from  a  redemption  of  Class  B 
shares  made  within  a  specified  period, 
not  to  exceed  six  years,  from  the 
investor's  purchase  may  be  subject  to  a 
CDSC  paid  to  Colonial.  Colonial  will  use 
the  rule  12b-l  fees  and  CDSC  proceeds 
primarily  to  offset  its  prior  commission 
payments  to  financial, service  firms  and 
to  pay  service  fees  to  financial  service 
firms.  In  addition.  Colonial  will  use  the 
rule  I2i>-1  fees  and  CDSC  to  offset  its 
Fund  marketing  costs  and  its  imputed  or 
actual  interest  expenses  on  amounts 
paid  to  financial  service  firms  in  the 
form  of  Commissions.  Colonial  also  may 
use  such  amounts  to  pay  additional 
compensation  to  financial  service  firms 
and  other  costs  of  Colonial's  distribution 
activities,  including  employee  salaries, 
bonuses  and  other  overhead  expenses. 

10.  Class  B  shares,  other  than  those 
purchased  through  the  reinvestment  of 
dividends  and  distributions,  will  convert 
automatically  to  Class  A  shares  of  the 
same  Fund  at  net  asset  value  at  the  end 
of  a  period  not  to  exceed  eight  years 
from  purchase. 

11.  Shares  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Class  B 
shares  also  will  be  Class  B  shares. 
However,  for  purposes  of  conversion  to 
Class  A,  all  such  Class  B  shares  will  be 
considered  to  be  held  in  a  separate  sub- 
account. Each  time  any  Class  B  shares 
in  the  shareholder's  Fund  account  (other 
than  those  in  the  sab-account]  convert 
to  Class  A.  a  pro  rata  portion  of  the 
Class  B  shares  in  the  sub-account  also 
will  convert  to  Class  A.  The  portion  will 
be  determined  by  the  ratio  that  the 
shareholder's  Class  B  shares  converting 
to  Class  A  bears  to  the  shareholder's 
total  Class  B  shares  not  acquired 
through  dividends  and  distributions. 

12.  The  conversion  of  Class  B  shares 
to  Class  A  shares  is  subject  to  the 
continuing  avaiiabihty  of  a  ruling  of  the 
Internal  Revenue  Service  to  the  effect 
that  the  conversion  of  shares  does  not 
constitute  a  taxable  event  under  federal 
income  tax  law.  The  conversion  of  Class 
B  shares  to  Class  A  shares  may  be 
suspended  if  such  a  ruling  is  no  longer 
available.  In  the  event  that  conversions 
of  Class  B  shares  do  not  occur.  Class  B 
shares  would  continue  to  be  subject  to 
the  higher  distnbution  fee  and  any 
higher  transfer  agent  costs  attending  the 
Deferred  Op'ion. 

13  Cy.'^^l  and  CTEMMF.  both  of 
which  are  money  market  funds  that 
currently  do  not  have  a  front-end  sales 


load  or  rule  1 2b-l  service  fee.  will  offer 
Class  B  shares,  subject  to  a  distribution 
fee.  service  fee.  and  CDSC.  (a)  so  that 
Class  B  shareholders  of  other  Funds  will 
have  access  to  a  money  market  fund 
without  the  imposition  of  a  CDSC  on  an 
exchange,  and  so  that  the  time  for 
automatic  conversion  to  Class  A  shares 
will  continue  to  elapse  while  Class  B 
shareholders  hold  shares  of  CMMF  and 
CTEMMF.  and  (b)  in  connection  with  a 
dollar  cost  averaging  program  under 
which  amounts  initially  invested  in 
CMMF  and  CTEMMF  are  exchanged 
automatically  for  Class  B  shares  of  one 
or  more  other  Funds  on  a  scheduled 
basis.  The  prospectus  for  CMMF  and 
CTEMMF  will  state  that  Class  B  shares 
are  only  for  temporary  investments  and 
that  unlike  most  money  market  funds, 
Class  B  shares  of  CMMF  and  CTEMMF. 
are  subject  to  a  CDSC.  a  distribution  fee 
and  a  service  fee. 

14.  Certain  Funds  also  will  offer  Class 
C  shares,  which  will  not  be  subject  to  a 
sales  charge,  a  distribution  fee.  or  a 
service  fee.  Class  C  will  not  be  offered 
publicly,  but  will  be  offered  to  Affiliated 
Investors.  Once  a  Fund  begins  to  offer 
Class  C  shares,  an  investor  eligible  to 
purchase  Class  C  shares  will  not  be 
permitted  to  purchase  Class  A  or  Class 
B  shares  of  that  Fund.  If  a  Fund  does  not 
offer  Class  C  shares,  Affiliated  Investors 
who  wish  to  purchase  shares  of  that 
Fund  will  be  required  to  purchase  Class 
.A  shares. 

15.  Colonial  will  furnish  the  Trustees 
of  the  Funds  with  quarterly  and  annual 
statements  of  distribution  revenues  and 
expenditures  for  each  respective  class  of 
shares  that  has  a  rule  12b^l  plan,  in 
compliance  with  paragraph  {b)(3)(ii)  of 
rule  12b-l,  to  enable  the  Trustees  to 
decide  whether  to  make  the  findings 
required  by  paragraphs  (d)  and  (e)  of 
rule  12b-l.  Applicants  recognize  that 
expenses  directly  attributable  to  the  sale 
of  one  class  of  shares  cannot  be 
presented  to  the  Trustees  to  justify 
either  the  distribution  or  service  fees  of 
another  class  of  shares.  Principal  direct 
expenses  will  be  sales  commissions  that 
require  no  allocation  between  Class  A 
and  Class  B.  Other  direct  expenses  will 
be  allocated  between  Class  A  and  Class 
B  according  to  the  ratio  that  the  sales  of 
each  class  bears  to  the  total  sales  of 
both  classes.  Class  C  will  not  pay  any 
distribution  expenses  because  the  cost 
of  distributing  Class  C  shares  will  be  de 
minimis.  Prospectuses  for  Class  C 
shares  will  be  produced  at  Colonial's 
expense  and  there  will  be  no  other  costs 
for  marketing  Class  C  shares.  This  sales 
structure  is  designed  to  reflect  the 
different  distribution  costs  find  related 
administrative  expenses  incurred  in 
connection  with  the  sale  of  Class  A  and 


Class  B  shares  on  the  one  hand,  and  the 
sale  of  Class  C  shares  on  the  other. 

16.  Class  A  sharps  of  a  Fund  wil!  be 
exchangeable  only  for  Class  A  shares  of 
other  Funds.  Cla-'s  B  sharp?  of  a  Fund 
will  be  exchangea'ole  only  for  Class  B 
shares  of  other  Funds.  Cla"^s  C  shares  of 
a  Fund  generally  wii!  be  pxchanj?«'able 
only  for  Class  C  shares  of  other  Funds. 
or  for  Class  A  sharps  of  a  Fund  that 
does  not  offer  Class  C  shares,  in  which 
case  such  sharps  may  be  exchanged 
back  into  Class  C  shares  of  Funds  that 
offer  Class  C.  Exchar.ge  pnv.leges 
applicable  to  each  of  Class  A,  Class  B, 
and  Class  C  share?.  w:!l  comply  with 
Rule  lla-3  u.nder  the  1940  Act. 

17.  Under  the  Dual  Distribution 
System,  all  exppnses  incurred  by  a  Fund 
will  be  borne  proportionately  by  each 
class,  based  on  relative  net  assets, 
except  for  the  differpnt  dstnbution  and 
service  fees,  possibly  transfer  agency 
fees,  and  any  other  incremental 
expenses  properly  attributable  to  a  class 
which  the  Commission  shall  approve  by 
an  amended  order,  and  which  will  be 
borne  directly  by  each  rpspective  class. 
Because  of  the  ongoing  distnbution  fee 
and  potentially  higher  transfer  agency 
fee  paid  by  the  holders  of  Class  B 
shares,  the  net  income  aUributable  to 
and  the  dividends  payable  on  Class  B 
shares  will  be  lower  than  the  net  income 
attributable  to  and  the  dividends 
payable  on  Class  A  shares.  In  addition, 
because  Class  C  shares  will  not  bear 
any  rule  12b-1  fees,  the  net  income 
attributable  to  and  the  dividends 
payable  on  Class  C  snares  will  be  higher 
than  the  net  income  attributable  to  and 
the  dividends  payable  on  either  Class  A 
or  Class  B  shares. 

18.  Applicants  will  offer  Class  A  and 
Class  B  shares  to  the  ptiblic  throu^  a 
single  prospectus.  Class  C  shares  will  be 
offered  through  a  separate  prospectus. 
Where  the  performance  results  of  Class 
A  and  Class  B  shares  of  a  Fund  are 
shown  in  its  pro8pe':tuf*  and  any 
advertising  matenais.  the  Fund  will 
clearly  disclose  the  difference  in  thp 
performance  of  thosp  classes  of  shares. 
Shareholder  reports  will  disclose  the 
respective  expenses  and  perfcrrra.ice 
data  of  all  three  ciasses.  Where 
advertising  matenais  are  intended  to  be 
available  only  to  persons  eligible  for 
Class  A  and  Class  B  shares  on!>  Class 
A  and  Class  B  performance  will  be 
shown.  Only  Class  C  performance  will 
be  shown  in  matenais  available  only  to 
Affiliated  Investors. 

19.  Apphcants  also  seek  an  exemption 
from  sections  2(ai!321,  2ia)|35).  22(c1. 
and  22(d)  of  the  1940  Act  and  rule  2:0-1 
thereunder  to  permit  the  Funds  to  assess 
a  CDSC  on  redemption;,  of  Class  B 
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shares,  and  to  permit  the  Funds  to  waive 
the  CDSC  for  certain  types  uf 
redemptions.  The  CDSC  will  comply 
with  the  NASD  sales  load  limitations 
and  the  provisions  of  proposed  rule  &<:.- 
10. 

20.  The  CDSC  will  not  be  imposed  on 
redemptions  of  (a)  shares  purchas(?d 
more  than  six  years  pnor  to  the 
redpmptions  (the  "CDSC  penod  )  or  (bi 
on  Class  B  shares  derived  from 
reinvesiment  of  distnbutior.s. 
Furthermore,  no  CDSC  will  be  imposed 
on  an  amount  which  represr-nts  an 
increase  in  the  sharehoidf^r's  account 
resulting  'rom  capital  appreciation.  The 
amount  of  any  CDSC  will  be  c^iiculaled 
based  on  the  lower  of  the  net  as3»rt 
value  at  the  time  of  purchase  or  at  the 
time  of  redemption  as  required  by 
proposed  rule  6r,-10  under  the  1940  Act. 
In  determining  the  rate  and  applicability 
of  a  CDSC,  it  will  be  assumed  that  a 
redemption  is  n^ade  first  of  shares 
representing  capital  apprecialior^  next 
of  shares  representing  reinvestment  of 
distributions,  and  finally  of  other  shares 
held  by  the  shareholder  for  the  longest 
period  of  time.  In  addition,  redemplton 
requests  placed  by  shareholders  who 
own  both  Class  A  and  Class  B  shares  of 
a  Fund  will  be  satisfied  first  by 
redeeming  the  shareholder's  Qass  A 
shares,  unless  the  shareholder  haa  matie 
a  specific  efection  to  redeem  Class  B 
shares-  The  Funds'  comphance 
procedures  will  reflect  this  p<jbcy. 

21.  .Applicants  seek  to  waive  the 
CDSC  on  redemptions: 

(a)  Following  the  death  or  disability, 
as  defined  m  section  72(m)(7]  of  the 
Internal  Revenue  Code,  of  a  shareholder 
if  redemption  is  made  within  one  year 
after  death  or  diaabihty. 

(b}  !n  connection  with  distributons 
from  an  IRA  or  other  qualified 
retirement  plan  as  described  m  the 
application. 

(c)  In  connectwjn  with  redemptions 
pursuant  to  a  Fund's  systematic 
withdrawal  plan  but  limited  to  12%  of 
the  original  account  amount  annually, 
and 

(d)  Redemptioiw  pursuant  to  the 
Funds'  right  to  liquidate  an  account  A 
the  net  asset  value  of  shares  held  in  the 
account  is  less  than  the  then  effective 
minimum  account  size. 

22.  If  a  Fund  determines  to 
discontinue  any  waiver  or  reduction  of  a 
CDSC,  the  disciosure  in  the  Fund's 
prospectus  will  be  revised 
appropriately.  Also,  any  Class  B  shares 
purchased  pnor  to  the  termination  of 
such  waiver  wi'l  have  the  CDSC  waived 
or  reduced  as  provided  in  the  Fund's 
prospectus  at  the  time  the  investor 
purchased  the  ahares- 


Applicants'  Legal  Analj-sis 

1.  Applicants  seek  an  exemption  from 
sections  18(g),  18(f)(1).  and  18(1)  to  the 
pxtent  the  proposed  issuance  and  sale  of 
Class  A.  Class  B,  and  Class  C  shares 
representing  interests  in  the  Funds  may 
(a)  result  in  a  senior  security,  as  defined 
by  sertion  18(g),  the  issuance  and  sale  of 
which  would  be  prohibi'ed  by  section 
1B{f)n).  and  (b)  violate  the  equal  voting 
requirements  of  section  18(i).  .Applicants 
believe  that  the  Dual  Distribution 
System  does  not  raise  any  of  the 
(.onrems  thfit  section  18  was  designed  to 
dmeii'irHte,  M  does  not  involve 
borrawinj;s  and  does  not  affect  the 
Funds'  extsting  assets  or  reserves,  fn 
addition,  it  will  not  increase  the 
speculative  character  of  the  Funds' 
sh.ires  l>ecausp  ail  such  shares  wilF 
participate  pro  rata  m  all  appreciation, 
in'  i)me  and  expenses  with  the  exception 
of  the  diffenns;  rule  12h-l  fees  and  any 
differ  ns  transfer  apenry  costs  payable 
h\  each  class. 

2  .Applicants  believe  thai  thi,  Du.il 
Uistrbution  System  will  facilitate  the 
distnbLif'on  of  shares  and  provide 
mxpstors  with  a  broader  choice  as  to  the 
me'hod  of  purchasing  shares.  In 
.-,dd:tion,  applicants  believe  that  owners 
of  each  class  of  shares  may  be  relieved 
of  a  portion  of  the  fixed  costs  normally 
associated  with  investing  in  mutual 
funds  since  sucii  costs  would, 
potentially,  be  spread  over  a  greater 
number  of  shares  then  they  would  be 
otherwise.  Moreover,  the  establishment 
of  Class  C  shares  would  permit  the 
Funds  to  offer  their  shares  to  AfTibated 
i.ivesfors  under  arrangements  that 
would  attract  investors  to  the  Funds, 
benefiting  holders  of  all  classes. 

3.  The  Funds  are  aware  of  the  need  for 
full  disclosure  of  the  Dual  Distribution 
System  m  each  Fund's  prospectus  and 
statement  of  additional  information. 
Information  provided  by  Appluuints  to 
any  newspaper  or  similar  lis'ing  of  the 
Fund's  net  asset  values  and  public 
offering  prices  will  present  separately 
the  Class  A  shares  and  Class  B  shares. 
Class  C  performance  information  will 
not  be  advertised  to  the  general  public 
but  may  be  made  availahle  to  Class  C- 
eligible  investors. 

4.  Applicants  seek  an  exempuon  f->>m 
-ertions  2ia)(a2),  2(ali35).  22lcl,  and 
^'2ld)  of  the  1940  Act  and  rule  22^,-1 
thereunder,  to  the  extent  necessary  tu 
permit  the  imposition  and.  under  certain 
circum.stances,  waiver  of  a  CDSC 

5  Applicants  believe  that  a  CDSC  wiil 
not  restrKit  a  sharehokier  from  re  eivinjj 
a  proportionate  share  of  a  Fund  s 
current  net  assets  upon  redemption,  but 
will  merely  defer  the  deduction  of  a 


sales  charw  and  make  it  contingent 
upon  dri  f.  f  p*    h  ■!  rrirv  never  occur. 

6  Applicants  believe  that  the 
imposition  of  the  CDSC  on  Class  B 
shares  of  the  Funds  is  fair  and  in  the 
best  interests  of  their  shareholders.  The 
proposed  Dual  Distribution  System 
permits  Class  B  shareholders  to  have  the 
advantage  of  greater  investment  dollars 
working  for  them  from  the  tune  of  their 
purchase  of  Class  B  shares  of  the  Funds 
than  if  a  sales  load  were  impoeed  at  the 
time  of  purchase  as  is  the  case  with 
Class  A  shares. 

7.  The  imposition  of  the  CDSC  under 
the  circumslances  (h-'h  i    -li  i<t>ove  is 
appropriate  in  hght  i>t  ine  rvtationship 
between  the  CDSC  an.:     .«  rule  12b-l 
plans  to  '''f  tdfU' it'll  ;  \  irir  Funds. 
Proceeds  from  i'ie  '  I)S<    will  be  paid  to 
Cokmial.  which  will  in  tun)  ist^  those 
amo\int8  to  recover  enrd*  r  i.^v  nents  of 
sales  comni.sstnrij*  as,  J  ii'  i it !, My  certain 
other  distribution  expenses  including 
service  fees  for  ongoing  services  to 
investors.  Under  the  rule  12b-l  plans, 
the  Funds  will  pay  an  annual  fee  to 
Colonial  as  compensation  for  expenses 
related  to  the  offering  of  Class  B  shares. 
These  expenses  include  but  are  not 
limited  to  the  payment  of  sales 
commissions  and  incentive 
compensation  to  finanaal  service  firms, 
advertising  and  promotional  costs, 
including  the  cost  of  printing  and 
distributing  prospectuses  and 
statements  of  additional  information  to 
prospective  in^eo^'T" 

Applicant's  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  follow  me  rnnditicms: 

1.  Each  class  of  sr  ,  >  s  wiU  represent 
interests  in  tht'  saine  jKirtfoHoof 
investments  ol  tie  Vaud.  and  be 
identical  in  all  respec  t,s.  except  as  set 
forth  below    Iht  iiv  f^fHrcnces  among 
the  classes  uf  s:..,'-ry    )  itif  Fund  will 
relate  solely  to: 

(a)  The  impact  of  the  disproportionate 
payments  made  under  the  rule  12b-l 
plans,  the  incremental  transfer  agency 
costs  attributable  to  the  Qass  B  shares 
of  the  Fimd.  and  any  other  iruyementa! 
expenses  subsequently  identified  that 
should  be  properly  allocated  to  one 
class  which  shall  be  approved  by  the 
SEC  pursuant  to  an  amended  order; 

(b)  The  fact  that  the  classes  will  vole 
separately  with  respect  to  the  Fund's 
rule  12b-l  plans; 

(c)  The  different  exchange  privileges 
of  the  classes  of  shares; 

(d)  The  designation  of  each  class  of 
shares  of  the  Fund;  and 
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(e)  The  fact  that  Class  B  shares 
automatically  convert  to  Class  A  shares 
after  a  period  of  time. 

2.  The  Trustees  of  each  of  the  Trusts, 
including  a  majority  of  the  independent 
Trustees,  will  approve  the  Dual 
Distribution  System.  The  minutes  of  the 
meetings  of  the  Trustees  of  each  of  the 
Trusts  regarding  the  deliberations  of  the 
directors  with  respect  to  the  approvals 
necessary  to  implement  the  Dual 
Distribution  System  will  reflect  in  detail 
the  reason  for  the  Trustee's 
determination  that  the  proposed  Dual 
Distribution  System  is  in  the  best 
interests  of  both  the  Funds  and  their 
respective  shareholders  and  such 
minutes  will  be  available  for  inspection 
by  the  Commission  staff. 

3.  Cn  an  ongoing  basis,  the  Trustees 
of  the  Trusts,  pursuant  to  their  fiduciary 
responsibilities  under  the  1940  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
between  the  interests  of  the  two  or 
among  the  three  classes  of  shares.  The 
Trustees,  including  a  majority  of  the 
independent  Trustees,  shall  take  such 
action  as  is  reasonably  necessary  to 
eliminate  any  such  conflicts  that  may 
develop.  Colonial  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  Trustees.  If  a  conflict 
arises.  Colonial  at  its  own  cost  will 
remedy  such  conflict  up  to  and  including 
establishing  a  new  registered 
management  investment  company. 

4.  Any  rule  12b-l  plan  adopted  or 
amended  to  permit  the  assessment  of  a 
rule  12b-l  fee  on  any  class  of  shares 
which  has  not  had  its  rule  12b-l  plan 
approved  by  the  public  shareholders  of 
that  class  will  be  submitted  to  the  public 
shareholders  of  such  class  for  approval 
at  the  next  meeting  of  shareholders  after 
the  initial  issuance  of  the  class  of  shares 
to  the  public.  Such  meeting  is  to  be  held 
within  16  months  of  the  date  that  the 
registration  statement  relating  to  such 
class  first  becomes  effective  or.  if 
applicable,  the  date  that  the  amendment 
to  the  registration  statement  necessary 
to  offer  such  class  first  becomes 
effective. 

5.  The  Trustees  of  the  Trusts  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  service 
expenditures  complying  with  paragraph 
{b)(3)(ii)  of  rule  12b-l.  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  service  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  distribution  or  service  fee 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  service  of  a 
particular  class  will  not  be  presented  to 
the  Trustees  to  justify  any  fee 
attributable  to  th.it  class.  The 


statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  Trustees  in  the  exercise 
of  their  fiduciary  duties. 

6.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day.  and  will  be 
in  the  same  amount,  except  that 
distribution  and  services  payments 
relating  to  each  respective  class  of 
shares  will  be  borne  exclusively  by  that 
class  and  any  incremental  transfer 
agency  costs  relating  to  Class  A  and  B 
shares  will  be  borne  exclusively  by 
those  classes. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the  three 
classes  and  the  proper  allocation  of 
expenses  among  the  various  classes  has 
been  reviewed  by  an  expert  (the 
"Expert")  who  has  rendered  a  report  to 
the  Applicants,  which  has  been  filed  as 
an  exhibit  to  amendment  No.  1  to  this 
Application,  that  such  methodology  and 
procedures  are  adequate  to  ensure  that 
such  calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30{a]  and 
30(b)(1)  of  the  1940  Act.  The  work 
papers  of  the  Expert  with  the  respect  to 
such  reports,  following  request  by  the 
Funds  (which  the  Funds  agree  to  make), 
will  be  available  for  inspection  by  the 
SEC  staff  upon  the  written  request  to  the 
Fund  for  such  work  papers  by  a  senior 
member  of  the  Division  of  Investment 
Management  or  of  a  Regional  Office  of 
the  Commission,  limited  to  the  Director, 
an  Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial  Analyst, 
an  Assistant  Director  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
System"  and  the  ongoing  reports  will  be 
"Special  Purpose"  reports  on  the 
"Design  of  a  System  and  Certain 
Compliance  Tests"  as  defined  and 
described  in  SAS  No.  44  of  the  AICPA. 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 


8.  The  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions  of 
the  various  classes  of  shares  and  the 
proper  allocation  of  expenses  among 
such  classes  of  shares  and  this 
representation  has  been  concurred  with 
by  the  Expert  m  the  initial  report 
referred  to  in  condition  (")  above  and 
will  be  concurred  with  by  the  Expert,  or 
an  appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
(7)  above.  .Applicants  agree  to  take 
immediate  corrective  action  if  the 
Expert,  or  appropriate  substitute  Expert, 
does  not  so  concur  in  the  ongoing 
reports, 

9.  The  prospectuses  of  the  Funds  will 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund, 

10.  Coionia!  will  adopt  compliance 
standards  as  to  when  Class  A,  Class  B 
and  Class  C  shares  may  appropriately 
be  sold  to  particular  investors 
Applicants  will  require  all  persons 
selling  shares  of  the  Fund  to  agree  to 
conform  to  such  standards.  Applicants' 
compliance  standards  will  require  all 
investors  eligible  to  purchase  Class  C 
shares  of  a  Fund  offenng  such  shares  to 
invest  m  Class  C.  rather  than  Class  A  or 
Class  B,  shares  of  such  Fund. 

11.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  of  the  Trusts  with  respect  to 
the  Dual  Distribution  System  will  be  set 
forth  in  guidelines  which  will  be 
furnished  to  the  Trustees  as  part  of  the 
materials  setting  forth  the  duties  and 
responsibilities  of  the  Trustees. 

12.  Each  Fund  will  disclose  in  its 
prospectus  the  respective  expenses, 
performance  data,  distribution 
arrangements,  services,  fees,  sales 
loads,  deferred  sales  loads,  and 
exchange  privileges  applicable  to  each 
class  of  shares  offered  through  the 
prospectus.  Class  A  and  Class  B  shares 
will  be  offered  and  sold  through  a  single 
prospectus.  If  Class  C  shares  of  a  Fund 
are  offered  solely  through  a  separate 
prospectus,  the  prospectus  for  the  Class 
A  and  Class  B  shares  of  that  Fund  will 
identify  the  existence  of  the  Class  C 
shares  of  the  Fund  and  will  identify  the 
persons  eligible  to  purchase  such  shares, 
and  the  Class  C  prospectus  will  identify 
the  existence  of  the  Fund's  Class  A  and 
Class  B  shares.  The  shareholder  reports 


Federal  Register  /  Vol.  57,  No.  75  /  Fnday,  Apnl  V.  l'.W2  /  Notn  rs 


1 1  "Ha 


of  each  Fund  will  dysclose  the  respfjctive 
expenses  and  performance  data 
applicable  to  each  class  of  shares  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fond  as  a  whole  general!;, 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however.  wiU  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  sui.h 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the 
expenses  or  performance  data 
applicable  to  Class  A  or  B  shares,  it  vi  ill 
disclose  the  expenses  and/or 
performance  data  applicable  to  both 
classes.  Advertising  materials  leflectmg 
the  expenses  or  performance  data  for 
Class  C  shares  will  be  available  only  to 
Class  C  eligible  investors.  The 
information  provided  by  Applicants  for 
publiciition  in  any  newspaper  or  similar 
listing  of  the  Funds'  net  asset  values  and 
public  offering  prices  will  separately 
present  Class  A  and  Class  B  shares. 

13.  The  Applicants  acknowledge  (hat 
the  grant  of  the  exemptive  order 
requested  by  the  application  wiil  not 
imply  SEC  approval,  authorization,  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Funds  may  make 
pursuant  to  their  rule  12b-l  distnbution 
or  service  plans  in  rpMance  on  the 
exemptive  order. 

14.  Class  B  shares  will  convert  into 
Class  A  shares  on  the  basis  of  the 
relative  net  asset  veluf^s  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee.  or  other  charge. 

15.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  1940  Act  (Investment  Company  Ad 
Release  No.  16619  (Nov.  2.  1968)),  as 
such  ru!e  is  currently  proposed  and  as  it 
may  be  reproposed,  adopted,  or 
amended. 

For  (.he  Commission,  by  the  Dn')^)on  of 
Investment  Manasfinerit.  an<Jf r  deie^atecl 
authority. 

Margaral  H.  MtFariand. 
Deputy  S>icretary. 
(FR  I3ot-  Q2-8900  Filed  4-16-92;  8:45  ami 
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Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  (Act) 

April  !0.  T?<C- 

Notice  is  hereby  given  that  the 
following  filmg(s)  has/have  born  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  int*^ 


terested 


persons  are  referred  to  the 
applicaticin(8)  and/or  declaration(9)  for 


complete  statements  of  the  proposed 
trnnsact»on(»)  summarized  beiow.  The 
rtpplicat;on(s)  and  or  d«'ciar«tion(8)  and 

any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commi&sion's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
f  omment  or  request  a  heanng  on  lh> 
appUcation(s)  and/or  decLarationisi 
should  submit  their  views  in  wntiP.>(  by 
.May  4.  1992  to  the  Secretary.  Set  i^  .:hs 
and  Exchange  Commission,  \\ashi!;w:,"t;,. 
DC  30549.  and  8er\'e  a  copy  on  the 
relevant  applicant(.s)  and/or 
declarant(s]  at  the  address(es)  spec  ified 
below  Proof  of  service  (by  affkiavit  or, 
tn  case  of  an  attorney  at  law  by 
certificate]  should  be  filed  with  th<' 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copi  of 
any  notice  or  order  issued  in  th«  matter. 
After  said  date,  the  app!ication(sI  and/ 
or  dprlrtrat!on(s),  as  filed  or  as 
amended,  may  be  granted  arKJ  'or 
permitted  to  become  effective. 

System  Energy  Resources,  Inc.  ef  al  ("T)- 
7946) 

System  Energy  Resources,  Inc. 
("SERI").  1340 Echelon  Parkway 
Jackson,  Mi»«)88ippi  39213,  Arkans.is 
Power  *  Light  Company,  P  O  Box  .VSl. 
Little  Rock,  Arkansas  72203.  Ixtuislana 
Power  h  Light  Company,  317  Baronne 
Street.  New  Orleans,  Louisiana  70112, 
Mississ.ppi  Power  &  Light  Company, 
P  O  Box  1640,  lackson,  Mississippi 
39205  and  New  Orleans  Public  Serv!' e 
Inc..  317  Biironne  Street,  New  (Cleans, 
Louisiana  70112,  electric  public  utility 
subsidiary  companies  of  Enttrgy 
Corporation  ("Enterj?y"'),  PO  b<ix  !iUX)5, 
New  Orleans.  Louisiana  70161  a 
registered  holding  company,  and 
F.nlergy.  have  filed  an  appiiCHtion 
declaration  under  sectjons  6(a},  7,  U^'J 
and  12(c)  of  the  Act  and  rules  42,  45,  50 
and  50(a)(5)  there-undnr, 

SERl  proposes  to  issue  and  sell,  in  one 
or  more  series,  through  December  31, 
1994.  up  to  S500  miliion  aggregate 
princijjal  amount  of  fi.'st  mortgage  bonds 
("Bonds").  Each  series  of  Bonds  will 
have  such  interest  rate,  mat'inty  date, 
redemption  and  sinking  fund  provisions, 
be  secured  by  such  means  be  sold  in 
such  manner  and  at  such  price  and  have 
such  other  terms  and  conditions  ss  m.iv 
be  determined  through  negotiatum  an<j 
approved  by  the  Commi-ssion 

in  order  to  provide  additional  secunry 
for  its  obligations  under  the  Bonds.  SERl 
rr.ay  determine  to  enter  into  one  or  more 
assignments,  for  the  benefit  of  the 
holders  of  the  Bonds,  of  its  rights  vnon 


an  Availability  Agreement  piH^uant  to 

the  terms  of  one  c  r  rror*-  A*^  wnents  of 
Availability  Apn>»rri<>Tii  (  ,>r-fnand 
Agreement  f";\ssiv'n!nfnts").  in  such 
event,  Arkaiis,ji-  !><  a-  r  >>  Lishl 
Company,  Ldinsi.mrt  Pr-w*"  f,  Light 
Company.  Missusippi  »    wt  r  i  Light 
Company  and  Nf  v*  ( ^  !•  .jn"-  ^Hlbl^c 
Service  hn;.  (collectively.  "Operating 
Companies")  and  parties  to  the 
Availability  Agreement,  will  be  reqirired 
to  consent  to  and  join  in  such 
Assignments.  Under  the  Availability 
Agreement,  each  of  the  Operating 
Companies  has  agreed  to  pay  SERI  each 
month,  for  the  right  to  receive  capacity 
and  energy  from  Grand  Gulf  1  nuclear 
generating  station,  a  certain  proportion 
of  SERTs  operating  expenses  as  defined 
therein. 

Furthermore.  SERI  may  determine  to 
enter  into  one  or  more  assignments,  for 
the  benefits  of  the  holders  of  the  Bonds, 
of  its  rights  under  a  Capital  Funds 
Agreement  pursuant  to  the  terms  of  one 
or  more  additional  Supplementary 
Capital  Funds  Agreement  and 
Assignments  ("Supplementary 
Agreements").  In  such  event,  Entergy,  a 
party  to  the  Capital  Fund*  Agreement, 
will  be  required  to  consent  to  and  join  in 
any  such  Supplemental  Agreementa. 
Under  the  Capital  Funds  Agreement. 
Entergy  has  agreed  to  fumiab  SERI 
sufTicient  capital  to  enable  SERI  to 
mamtain  a  minimum  of  35%  equity  ratio, 
as  defined  therein,  to  pay  indebtedness 
when  due  and  to  keep  Grand  Gulf  1 
nuclear  generating  station  in  conunercia) 
operation 

SERI  proposes  \u  use  the  net  proceeds 
derived  from  the  issuance  and  sale  of 
the  Bonds  for  general  corporate 
purposes,  including,  but  not  hmited  to, 
the  payment  of  construction  costs  and 
nuclear  fuel  costs,  the  tspayment  of 
short-  and  long-term  borrowings  and 
other  working  capital  needs. 

SERI  further  proposes  to  use.  in 
addition  to,  or  as  an  alternative  for.  the 
net  proceeds  from  the  i»sijar>ce  and  sale 
of  the  Bonds,  other  av.iii.iriiF  funds  to 
acquire  and  '■•'♦ire  it  ht  \  time  prior  to 
December  31,  1^*94  *  v  ineans  of  tender 
offer,  open  market  nt  potiated  or  other 
forms  of  purchflsrs.  or  rcdfmption,  in 
whole  or  tn  part  prior  'o  their  respective 
maturili^'i   'ii!>'  i-r  mort'  <t'fvs  . 'f  s^kl's 
outstanding  fi-i-t  m'r-U?He»^  i'l.nds 
("Outstanding  Rmds  !  rn  an  aggregate 
amount  of  up  lo  $500  million.  This 
authorization  to  acquire  and  retire  the 
Diifstanding  B<^nds.  if  granted,  will 
rr}  i.ice  the  .juihonzation  previously 
granted  in  HCAK  No  r.^^'U-'  fMay  a 
1990)  for  SERI  to  hc  cu '•"  -^nd  retire  an 
aggregate  amount  of  up  ti  5400  million 
of  the  Chit9tandin«  Ponns 
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SERI  may  place  the  Bonds  by 
competitive  bidding  or  under  an 
exception  from  competitive  bidding. 
Therefore.  SERI  has  requested  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  under 
subsection  (a)(5)  thereunder.  SERI  may 
begin  negotiations  with  respect  to  the 
issue  and  sale  of  the  Bonds  by  means  of 
negotiated  public  offerings  or  private 
placements. 

Consolidated  Natural  Gas  Co.  (n)-~948; 

Consolidated  Natural  Gas  Co. 
("Consolidated"),  a  registered  public 
utility  holding  company,  CNG  Tower, 
Pittsburgh.  Pennsylvania  15222-3199. 
has  filed  an  application-declaration 
pursuant  to  sections  6(a).  7  and  12(c)  of 
the  Act  and  rules  42  and  50(a)(5) 
thereunder. 

By  order  dated  October  30. 1986 
(HCAR  No.  24224)  In  file  number  70- 
7286.  the  Commission  authorized  CNG, 
through  December  31. 1988,  to:  (1) 
Purchase  on  the  open  market  up  to  4 
~illion  shares  of  its  outstanding 
common  stock,  S2.75  par  value  per  share 
("Common  Stock");  (2)  hold  such 
repurchased  shares  as  treasury  stock 
("Treasury  Stock");  and.  (3)  reissue  from 
time  to  time  through  December  31. 1988, 
the  Treasur>'  Stock  for  general  corporate 
purposes  and  in  connection  with  various 
employee  benefit  plans.  The  expiration 
date  for  such  authorizations  has 
extended  to  December  31, 1990  by  order 
dated  December  20. 1988  (HCAR  No. 
24781)  and  further  extended  to 
December  31. 1993  by  order  dated 
October  19. 1990  (HCAR  No.  25175). 

In  addition,  by  orders  dated  April  10. 
1991  (HCAR  No  25294)  in  file  number 
70-7838  ( "SIP  Order")  and  December  11. 
1991  (HCAR  No.  25425)  in  file  number 
70-7095  ("LTIP  Order"),  the  Commission 
authorized  Consolidated  to  acquire 
Common  Stock  through  the  exchange 
and  tax  withholding  provisions  of  its 
Stock  Incentive  Plan  ("SIP")  as  well  as 
the  tax  withholding  provisions  of  its 
Long  Term  Incentive  Plan  ("LTIP"), 
respectively.  Consolidated's  SIP 
contains  exchange  and  withholding 
provisions  which  authorize  the 
Company  to  acquire  shares  of  Comm.on 
Stock  which  are  the  subject  of  a 
previously  granted  award  and  hold  it  as 
Treasury  Stock.  Pursuant  to  the  terms  of 
the  LTIP.  participants  with  restricted 
stock  awards  can  elect  to  have  their 
shares  of  Common  Stock  withheld 
("Withheld  Shares")  upon  termination  of 
the  restrictions  on  such  awards  in  order 
to  satisfy  mandatory  tax  withholding 
obligations,  and  Consolidated  was 
authorized  to  acquire  such  Withheld 
Shares  and  hold  them  as  Treasury 
Stock.  Neither  the  SIP  Order  nor  the 


LTIP  Order  gave  Consolidated  the 
authority  to  reissue  the  Common  Stock 
acquired  through  each  plan  (and  held  as 
Treasury  Stock). 

Consolidated  now  proposes  to 
consolidate  its  reports  of  all  its  Treasury 
Stock  transactions — acquisitions  and 
reissuances — under  this  file  number  70- 
7948  on  the  quarterly  certificates  of 
notification.  Separate  reports  under  file 
numbers  70-7095.  70-7286  and  70-7838 
would  no  longer  be  made.  Acquisitions 
would  be  identified  by  source  (i.e..  open 
market  purchases  or  acquisitions 
through  the  LTIP  and/or  SIP),  but 
reissuances  would  be  reported  in  the 
aggregate.  Consolidated  is  proposing  to 
simplify  the  administrative  process  of 
maintaining  the  corporate  records  on 
Treasury  Stock  acquisitions  and 
reissuances.  By  simplifying  the  reporting 
and  administrative  process  of  Treasury 
Stock  transactions,  Consolidated  will  be 
able  to  decrease  the  manhours  devoted 
to  the  administration  of  maintaining  the 
Treasury  Stock  records. 

Consolidated  also  proposes  to  reissue 
from  time  to  time,  through  December  31, 
1995,  shares  of  its  Common  Stock 
acquired  pursuant  to  either  the 
provisions  of  Consolidated's  LTIP  or 
SIP.  Similar  to  the  reissuance  of  the 
open  market  purchases  held  as  Treasury 
Stock.  Consolidated  proposes  to  reissue 
from  time  to  time  the  reacquired  shares 
from  the  LTIP  and  the  SIP  for  general 
corporate  purposes  and/or  in 
connection  with  employee  benefit  plans. 

Consolidated  also  requests 
authorization  through  December  31, 
1995:  To  acquire  through  open  market 
purchases  a  total  of  4  million  additional 
shares  of  its  Common  Stock;  to  hold  all 
these  shares  as  Treasury  Stock;  and  to 
reissue  such  Treasury  Stock  in 
connection  with  various  employee 
benefit  plans  and  for  corporate 
purposes.  Upon  Commission  approval  of 
this  filing,  no  further  acquisitions  or 
issuances  of  Common  Stock  would  be 
made  under  File  No.  70-7286. 

Central  Power  and  Light  Company  (70- 

7945) 

Notice  of  Proposal  to  Amend  Articles  of 
Incorporation  to  Modify  Certain  Terms 
of  Preferred  Stock:  Order  Authorizing 
Proxy  Solicitation 

Central  Power  and  Light  Company 
("CPL"),  539  N.  Carancahua  Street. 
Corpus  Christi,  Texas  78401-2431,  a 
wholly  owmed  public-utility  subsidiary 
company  of  Central  and  South  West 
Corporation,  a  registered  holding 
company,  has  filed  a  declaration  under 
sections  6(a).  7  and  12(e)  of  the  Act  and 
rules  62  and  65  thereunder. 


CPL  proposes  to  modify  certain  terms 
of  Its  money  market  cumulative 
p-eferred  stock  ("MMP"),  and  Us  auction 
prefeiTcd  stock  ("APS"),  series  A  and 
series  B.  (collectively.  "Preferrrd  Stock") 
relating  to  the  maximum  rates  which 
may  result  from  an  auction  ("Maximum 
Rates")^  Dividend  rates  on  the  shares  of 
Preferred  Stock  are  set  by  CPL  every  49 
days  at  the  rate  resulting  from  a  "dutch" 
auction  conducted  by  an  auction  agent 
for  the  particular  series  of  Preferred 
Stock.  Under  the  terms  of  the  Preferred 
Stock,  the  Maximum  Rate  on  any 
auction  date  is  the  product  of  (i)  the  bG 
days  .\A  composite  commercial  paper 
rate  ('  CP  Rate")  multiplied  by  (iij  a 
percentage  based  on  the  prevailing 
rating  of  the  particular  series  of 
Preferred  Stock  in  effect  at  the  close  of 
business  on  the  business  day 
immediately  preceding  such  auction 
date  (the  "A.^  Rate  Multiple").  The 
Maximum  Rates  are  therefore, 
expressed  as  a  percentage  of  the  CP 
Rate  according  to  the  following  table. 


Prevailing  rating 


AA/aa  or  above 

A/a 

BBB/baa 

Below  BBB/baa 


Percent- 
age 0* 

CP  rate 
(AA  rate 
multiple) 


110 
120 
130 
150 


The  rating  assigned  by  Standard  and 
Poor's  Corporation  ("S&P ')  and  Moody's 
Investors  Service.  Inc  (Moody's '),  to 
the  Preferred  Stock  is  the  prevailing 
rating.  In  the  case  of  a  split  rating,  the 
prevailing  rating  for  the  MMP  is  the 
higher  of  the  two  ratings  and  the 
prevailing  rating  for  the  .^PS  is  the 
lower  of  the  two  ratings. 

CPL  proposes  to  amend  its  Restated 
Articles  of  Incorporation  (the  "Articles") 
to  increase  the  A.'^  Rate  Multiples  used 
to  determine  the  .Maximum  Rates  for  its 
Preferred  Stock  as  follows: 


Prevailing 

rating 

Percent- 
age of 
CP  rate 
(AA  rate 
multiple) 

AA-/aa3  or  above....- 

150 

A-/a3 

-200 

BBB-/baa3 

225 

Below  BBB-/baa3 

275 

CPL  also  proposes  to  amend  its 
Articles  so  that  in  the  case  of  a  split 
rating,  the  prevailing  rating  for  both  the 
MMP  and  the  APS  will  be  the  lower  of 
the  two  ratings  by  S&P  and  Moody's. 


Federal  Register  ;   Vol.  57,  No.  75  /  Friddv.  April  r 


199. 


ices 


1,^87 


Finally,  CPL  proposes  to  amend  its 
Articles  with  respect  to  the  Preferred 
Stock  to  permit  its  board  of  directors  to 
increase  the  AA  Rate  Multiples  in  the 
future,  and  thus  increases  the  Maximum 
Rates,  without  the  appro%al  of  holders 
of  the  Preferred  Stock  should  the  board 
of  directors  deem  it  necessary.  The 
Articles  will  provide  that  at  the  option 
of  the  board  of  directors,  the  AA  Rate 
Multiples,  and  the  resulting  Maximum 
Rates  may  be  increased  as  follows: 


Prevailing  rating 


AA-/aa3  or  above 

A-/a3 

BBB-/baa3 

Below  BBB-/baa3 


Percentage  of 
CP  rate  (AA 
rate  nnultipie) 


Up  to  175 
Up  to  225 
Up  to  250 
Up  to  300 


The  board  of  directors  may  also 
designate  higher  AA  Rate  Multiples  than 
those  referred  to  above  upon  receipt  of 
an  opinion  of  counsel  to  CPL  that  the 
use  of  higher  AA  Rate  Multiples  will  not 
adversely  affect  the  federal  income  tax 
treatment  of  the  Preferred  Stock. 

Under  Texas  law  and  CPL's  Articles, 
the  proposed  amendments  will  require 
approval  of  two-thirds  of  the  holders  of 
the  MMP,  APS  series  A  and  APS  series 
B  as  the  amendments  relate  to  that 
series.  CPL  proposes  to  call  special 
meetings  of  the  holders  of  shares  of  the 
Preferred  Stock  and  requests  authority 
to  solicit  proxies  from  the  Preferred 
Stockholders  for  approval  of  the 
proposed  amendments.  CPL  has  filed  its 
proxy  solicitation  material  and  requests 
that  its  declaration  with  respect  to  the 
solicitation  of  proxies  for  voting  by  the 
Preferred  Stockholders  to  approve  the 
proposed  amendments  be  permitted  to 
become  effective  as  provided  in  rule 
62(d). 

It  appearing  to  the  Commission  that 
CPL's  declaration  regarding  the 
proposed  solicitation  of  proxies  should 
be  permitted  to  become  effective 
forthwith,  pursuant  to  rule  62: 

It  is  ordered.  That  the  declaration 
regarding  the  proposed  solicitation  of 
proxies,  be,  and  it  hereby  is,  permitted 
to  becom.e  effective  forthwith,  under  rule 
62  and  subject  to  the  terms  and 
conditions  prescribed  in  rule  24  under 
the  Act. 

For  the  Commission,  by  the  Division  of 
investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
|FR  Doc.  92-8899  Filed  4-16-92;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notfce  16101 

Advlsoi7  Committee  to  the  United 
States  Section  International 
Commission  for  the  Conservattoo  of 
Atlantic  Tunas:  Partially  Closed 
Meeting 

The  Advisory  Committee  to  the 
United  States  Section  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
will  meet  on  April  28, 1992,  at  the 
National  Oceanic  and  Atmospheric 
Administration,  National  Marine 
Fisheries  Service  (NMFS),  Second  Floor 
Conference  Room,  Silver  Spring  Metro 
Center  Building  *2, 1335  East-West 
Highway,  Silver  Spring,  Maryland.  The 
morning  session  will  be  open  to  the 
interested  public  and  will  begin  at  9  a.m. 
The  Committee  will  review  the 
decisions  reached  at  the  1991  ICCAT 
mieeting,  highlight  on-going  scientific 
preparations,  and  identify  outstanding 
issues  requiring  preparation  for  the  1992 
interim  and  annual  ICCAT  meetings. 

The  Advisory  Committee  will  meet  in 
closed  session  during  the  afternoon  of 
April  28.  The  session  will  not  be  open  to 
the  public  inasmuch  as  the  discussion 
will  involve  classified  matters  pertaining 
to  the  United  States  negotiating  position 
to  be  taken  at  the  upcoming  ICCAT 
annual  meeting  in  Madrid.  Spain, 
November  9-13. 1992.  The  members  of 
the  Advisory  Committee  will  examine 
various  options  for  the  U.S.  negotiating 
position  at  the  November  meeting,  and 
these  considerations  must  necessarily 
involve  a  review  of  classified  materials. 
Accordingly,  the  determination  has  been 
made  to  close  this  portion  of  the  meeting 
pursuant  to  section  19(d)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
1,  section  10(d)  and  5  U.SC.  552(c)(1) 
and  (c)(9). 

The  publication  of  this  notice  has 
been  unavoidably  delayed  due  to  the 
fact  that  meeting  space  initially  secured 
for  the  Advisory  Committee  meeting 
became  unavailable,  and  arrangements 
for  a  different  meeting  site  needed  to  be 
secured. 

Requests  for  further  information  on 
the  meeting  should  be  directed  to  Mr. 
Brian  S.  Hallman,  Deputy  Director. 
Office  of  Fisheries  Affairs  (OES/OFA). 
room  5806,  U.S.  Department  of  State, 
Washington,  DC  20520-7818.  Mr. 
Hallman  can  be  reached  by  telephone 
on  (202)  647-2335  or  by  FAX  on  (202 
647-1106. 


Dated:  April  15, 1992. 
David  A.  Coison, 

Deputy  Assistant  Secretary.  Oceans  and 
Fisheries  Affairs. 
|FR  Doc.  92-9079  Filed  4-1&-92;  8:45  am) 
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DEPAHTMLNT  QF  TRANSPORT AIiON 

F  e  d  e  r  n  ?  A  v  i  .i  1 1  o  "  A  d  "■•  t  n  i  s  t  r  ,3  *  i  o  < , 

RTCA,  inc.  Special  Committee  "b'* 
Minimum  Operationai  PeriorrrMnce 
Standards  for  AirbO'rne  Navtgatio'' 
Equipment  Using  Global  Pofvt-on.-iy 
System  iGPS)   Notice  o*  Meet:'->q 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.,  Appendix  I),  notice  is 
hereby  given  for  the  twenty-first  meeting 
of  Special  Committee  159  to  be  held 
May  7, 1992,  in  the  RTCA  conference 
room.  1140  Connecticut  Avenue.  NW., 
suite  1020,  Washington.  DC  20036. 
commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Approval  of  minutes  of  the 
twentieth  meeting  held  on  January  8-10, 
1992,  RTCA  paper  no.  XXX-92/SC159- 
XXX;  (3)  Review  working  group  progress 
and  identify  issues  for  resolution;  (a) 
GPS/GLONASS;  (b)  GPS/GIC:  (c)  GPS/ 
Other  Navigation  Systems;  (d)  GPS/ 
Precision  Approach  and  Runway 
Incursion  Detection;  (e)  Fault  Detection 
and  Isolation;  (4)  Consideration  of 
change  1  to  RTCA/DO-208,  RTCA  paper 
no.  283-92/SC159-349  (enclosed);  (5) 
Review  of  EUROCAE  activities;  (6) 
Assignment  of  tasks;  (7)  Other  business; 
(8)  Date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC.  on  April  7, 1992. 
Joyce  J.  Gillen, 
Designated  Officer. 
|FR  Doc.  92-8918  Field  4-16-92:  8:45  amj 
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RTCA,  Inc.;  Meeting  of  Joint  RTCA 
Special  Committee  135  and  EUPOCAE 
WorWng  GrxMip  14  on  Environmental 
Conditions  and  Teat  PT0c«dure8  tor 
Airborne  Equipment 

Pursuant  to  section  10(a)(2)  of  the 
Fede'-a!  Advisor>'  Committee  Act  (P.L. 
92-463.  5  U.S-C..  appendix  I),  notice  is 
hereb>  givpn  far  the  eighteenth  meeting 
of  Special  Conimittee  135  to  be  held 
Way  5-''  1992.  in  the  EUROC.^E  Offices. 
r  Rue  Hamelm.  '5~83  Pans  Cedex  16. 
F-ar.ce.  commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows;  (Ij  Joint  Chairman's  opening 
remarks— define  purpose  and  desired 
outcomes;  (2]  Introduction  of  attendees; 
(3)  Approval  of  SC-135s  seventeenth 
r.eetins's  minutes.  RTCA  paper  no.  280- 
9 1,'SC  135-337;  (4)  Review  milestones  for 
completing  the  next  revision  of  00-160/ 
FD-14;  (5)  Identify  outstanding  issues 
and  proposed  changes  to  the  various 
sections  iexcep*  sections  20.0.  22.0.  and 
23.0):  (61  Rpviev^  status  of  section  20.0; 
reoor*  on  woricing  group  activity  relative 
':  RF  susceptiOi.iry  problems;  (7) 
Rf  .  ;e*v  the  latest  draft  of  section  22.0 
(RTCA  paper  no.  101-92/SC135-341) 
relative  to  SC-13o  comments  received 
following  final  circulation;  (8)  Identify 
outstanding  issues  and  proposed 
changes  to  section  23.0;  (9)  Other 
business;  (10)  Establish  date  and  place 
of  next  SC-135  meeting  and  future  joint 
meetings  of  SC-135  and  WG-14. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
\\\'b.  the  approval  of  the  Chairman. 
rr.emDers  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretanat  1140  Connecticut  Avenue 
NW  ,  Suite  1020  Washington.  DC  20036; 
(202)  833-9339  Any  member  of  the 
public  may  presen"  a  written  statement 
to  '"e  committee  at  any  time. 

i5s^«?d  in  Washington.  DC.  on  April  7. 1992. 
(o>ce  ].  C*liaa. 
Des  ^-aied  Of^rcer 
|FR  Doc  92-8917  Filed  4-16-02;  8:45  am) 

B)LU«»G  CO0€  ««M>-1>-M 


Intent  To  Rule  on  Applicattor  To 
lmpo«e  and  U««  the  Revenue  From  a 
Passenger  FaciUty  Charge  <PFC)  at 
Erie  International  Airport  Erie,  PA 

AGE.SCY;  Federal  Aviation 
AdT.;ri9traUon  (FAA).  DOT. 
Acnoft  Notice  of  intent  to  rule  on 

application. 

summary:  The  F.AA  proposes  to  rule 
and  invites  public  comment  on  the 
apc.:ca-.:on  to  i.Tipose  and  use  the 


revenue  from  a  PTC  at  Erie  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990)  (Pub. 
L  101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
u:    .  •  -«•  May  18. 1992. 

AOORESses:  Comments  on  this 
apphcation  may  be  mailed  or  delivefed 
in  triplicate  to  the  FAA  at  the  following 
address:  Harrisburg  Airports  District 
Office.  3911  Hartrdale  Dr..  suite  1,  Camp 
Hill,  PA  17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Rosemary  N. 
Palmer,  A-A^,  Airport  Director  of  the 
Erie  Municipal  Airport  Authority  at  the 
following  address:  4411  West  12th 
Street,  Erie.  PA  16505. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Erie 
Municipal  Airport  Authority  under 

5  I'W  2T  if  pfl-^  ISA 

FOR  FO«TMER  IMF0«MAT10N  CONTACT 

L.W.  Walsh,  Manager  Harrisburg 
Airport  District  Office.  3911  Hartzdale 
Dr,  suite  1.  Camp  HilL  PA  17011.  717- 
782-4548.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPtiMEKTARY  •••FORMATtON:  The  FA  \ 

p.-.w    M  ,  to  rule  and  incites  puoiic 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Erie 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  April  1. 1992.  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Erie  Municipal  Airport  Authority 
was  substantially  complete  within  the 
requirements  of  S  158.25  of  part  158.  The 
FAA  will  approve  or  disapprove  the 
applicatkm.  In  whole  or  in  part  no  la>er 
than  July  la  1992.  The  following  is  a 
brief  overview  of  the  appUca  *\  f  m 
Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  July  1, 

1992. 
Proposed  charge  expiration  date:  March 

1.1999. 
Total  estimated  PFC  revenue  $2.90.5,1 '0 
Brief  description  of  proposed  pro)ect(s; 

— Avigation  Easement  (AlP-08-87 
matching  funds) 

—Runway  20  rehabilitation  (AIP  13-90 
matching  funds) 

— Ramp  expansion;  Security 


Improvements;  R/W  10-28 
conversion  into  taxiway;  Design 
Runway  6-24  rehabilitation  (.AIP- 
14-91  matching  funds) 
— Land  acquisition  for  ATC  line  of  ■ 
site  (AIP  15-91  matching  funds!   . 
—Construct  Runway  6-24  (AIP 

matching  funds) 
— Materia! /Equipment  storage 

building 
— Purchase'  safety  equipment 
— Teminfll  restroom  &  energy         , 

rem.odeu.Tg 
— Telephone  System 
— Noise  mitigation 
— Environmental  and  Planning  for 

Runway  6-24  extension 
— Terminal  Handicapped  access 
— Rehabilitate  cargo  apron 
— Secunt%  equipment 
— Replace  terminal  building  HVAC 
— Apron  lighting 
— Taxiway  C  rehabilitation 
— Commuter  walkway. 
Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  .None 
Any  person  may  inspect  the 
application  m  person  at  the  FA.A  office 
listed  above  under  "FOR  further 
INF0RMAT10M  CONTACT"  and  at  the  FAA 
reg'onal  Airports  office  located  at: 
Federal  Aviation  Administration. 
F'tzgp.'-ald  Federal  Building,  JFK 
inte.-nationai  Airport,  Jamaica.  .NY 
11430. 

AEA-600 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  E.ne 
Municipal  Airport  Authority. 

Issued  in  Jamaica,  New  York  on  April  8. 
1992 

Louis  P.  DeRose. 

Manager.  Airports  Division.  Eastern  Region. 
[FP  Doc  92-8913  Filed  4-16-92;  8:45  am) 

BILUNG  CO0€  «10-13-« 


Federal  Transit  Administration 

Charter  Services  Demonstration 
Program;  Establishment  of  an 
Advisory  Committee;  Meeting 

agency:  Federal  Transit  Administration, 

DOT 

action:  Notice  of  establishment  of  a 

Federal  Advisor>'  Committee;  notice  of 

meeting, 

SUMMARY:  This  notice  announces  the 
establishment  of  an  advisory  committee 
to  assist  the  Federal  Transit 
Administration  (FTA)  in  developing 
reg.i'dtions  to  establish  h  charter 
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servicps  demonstration  program 
mandated  by  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA).  This  statutorily  mandated 
advisory  committee,  equally 
representative  of  public  transit 
operators  and  privately  owned  charter 
companies,  will  provide  a  forum  for 
discussion  of  key  issues  relating  to  the 
effectiveness  and/or  need  for  the 
modification  of  the  current  charter 
service  regulation. 

Today's  notice  includes  the  advisory 
committee  charter,  including  a  list  of 
organizations  the  Department  has 
invited  to  participate.  This  notice  also 
announces  a  meeting  of  the  advisory 
committee,  which  is  open  to  the  public. 
DATES:  Meeting  Date:  The  first  meeting 
of  the  advisory  committee  will  take 
place  on  May  4, 1992  from  8:30  a.m.  to  5 
p.m. 

ADDRESSES:  The  advisory  committee 
meeting  will  be  held  in  room  2230  at  the 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  DC, 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rita  Daguiliard,  Office  of  the  Chief 
Counsel,  Federal  Transit  Administration 
(TCC-32],  at  202/366-1936. 

SUPPLEMENTARY  INFORMATION: 

Bdckground 

On  December  18, 1991,  the  President 
signed  into  law  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  (Pub.  L.  102-240)  providing 
authorizations  for  mass  transportation, 
highways,  and  highway  safety  for  the 
next  six  years.  The  purpose  of  this  Act 
is  to  "develop  a  National  Intermodal 
Transportation  System  that  is 
economically  efficient,  environmentally 
sound,  provides  the  foundation  for  the 
Nation  to  compete  in  the  global 
economy  and  will  move  people  and 
goods  in  an  energy  efficient  manner". 

Title  III  of  the  Act  relates  to  the  mass 
transit  program.  Specifically,  section 
3040  of  title  III  requires  the  FTA  to  issue 
regulations  implementing  a  charter 
services  demonstration  program  in  not 
more  than  4  states,  which  would  allow 
transit  operators  to  provide  charter 
service  to  meet  the  needs  of 
government,  civic,  charitable,  and  other 
community  activities  which  would  not 
otherwise  be  met  in  a  cost-effective  and 
efficient  manner.  Section  3040  also 
provides  that  in  developing  such 
regulations,  the  FT.A  shall  consult  a 
board  that  is  equally  represented  by 
public  transit  operators  and  privately 
owned  charter  services. 


Major  Issues 

The  demonstration  program  has  been 
mandated  in  response  to  concerns 
expressed  by  local  transit  operators 
about  the  existing  charter  3er\'ice 
regulation.  It  is  intended  that  these  new 
demonstration  regulations  will  grant 
public  transit  operators  additional 
flexibility  that  is  not  afforded  under  the 
existing  charter  regulations,  without 
creating  undue  competition  for  privately 
owned  charter  operators.  The  results  of 
the  demonstration  program  will  help  to 
determine  the  most  effective  method  for 
providing  charter  services  to  local 
communities,  and  whether  the  current 
regulations  need  to  be  modified. 

To  implement  this  statutory  mandate, 
the  FTA  has  established  a  Federal 
Advisory'  Committee,  effective  March 
16, 1992.  Appended  to  this  preamble  is 
the  Charter  for  the  Charter  Services 
Demonstration  Program  Federal 
Advisory  Committee  and  a  list  of 
member  organizations. 

Meeting  Procedures 

The  meeting  of  the  Charter  Services 
Demonstration  Program  Advisory 
Committee  will  be  on  May  4. 1992,  at 
8:30  a.m.  to  5  p.m.  The  goal  of  the 
committee  is  to  provide  advice  and 
recommendations  on  means  to 
implement  regulations  for  the  charter 
services  demonstration  program.  More 
specifically,  the  committee  will  advise 
the  FTA  on  guidelines  for  selecting  sites 
for  the  demonstration  program, 
determining  the  length  of  the 
demonstration  program,  as  well  as 
procedures  to  be  followed  by  localities 
participating  in  the  program. 

Interpreters  and  assistive  listening 
devices  are  available  for  persons  with 
hearing  impairments  and  written 
materials  and  hearing  transcripts  are 
available  in  accessible  formats,  upon 
request.  All  meetings  of  the  Charter 
Services  Demonstration  Program 
Advisory  Committee  are  open  to  the 
public. 

.Xppendix — Charter  Services 
Dfrnonsfration  Program  Federal 
Ad\  isor\  Committee  Charter 

Department  of  Transportation,  Federal 
Transit  Administration,  Charter,  Charter 
Demonstration  Program.  Advisory 
Committee 

I.  Purpose.  This  charter  establishes  a 
Federal  Advisory  Committee  for  the 
Secretary  of  Transportation  (DOT)  and 
the  Administrator  of  the  Federal  Transit 
Administration  (FTA)  to  provide  advice 
on  the  establishment  of  a  charter 
services  demonstration  program.  The 
guidelines  for  the  Committee's 
operations  are  set  in  accordance  with 


the  Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  1,  and  DOT  regulations  on 
Federal  Advisory  Committees,  4ff  CFR 
part  95. 

II.  Sponsor  and  Office  Providing 
Support  Services.  The  FTA  will  be  the 
sponsor.  Support  services  will  be 
provided  by  the  FTA  Office  of  the  Chief 
Counsel  and  the  Office  of  Technical 
Assistance  and  Safety. 

III.  Scope  and  Objectives. 

(a)  The  goal  of  the  FTA  Charter 
Demonstration  Program  Advisory 
Committee  is  to  provide  advice  and 
recommendations  on  means  to 
implement  regulations,  in  not  more  than 
4  states,  to  permit  transit  operators  to 
provide  charter  services  for  the  purpose 
of  meeting  the  transit  needs  of 
government,  civic,  charitable,  and  other 
community  activities  which  would  not 
otherwise  be  served  in  a  cost-effective 
and  efficient  manner. 

(b)  The  Committee  will  advise  the 
Secretary  of  DOT  and  the  FTA 
Administrator  on  the  development  of  a 
charter  demonstration  program  which 
will  grant  public  transit  operators  with 
additional  flexibility  that  is  not  afforded 
under  the  existing  charter  services 
regulations,  but  will,  to  the  maximum 
extent  feasible  not  create  undue 
competition  for  privately  owned  charter 
services. 

(c)  To  this  end,  the  Committee  will 
advise  on  guidelines  for  selecting  sites 
for  the  demonstration  program, 
determining  the  length  of  the 
demonstration  program,  as  well  as 
procedures  to  be  followed  by  localities 
participating  in  the  program.  These  will 
include  procedures  for  determining  the 
types  of  organizations  which  will  be 
allowed  to  contract  directly  with  FTA 
recipients  for  charter  service,  for 
identifying  unmet  transit  needs,  and  for 
monitoring  and  collecting  data  on  the 
demonstration  program. 

(d)  It  is  intended  that  the  results  of 
this  demonstration  program  will  provide 
the  FTA  and  DOT  with  information  to 
determine:  (1)  The  most  effective 
methods  for  providing  charter  services 
to  local  communities;  and  (2)  whether 
the  current  regulations  are  in  need  of 
modification. 

(e)  The  Committee  shall  act  solely  in 
an  advisory  capacity  to  the  FTA  and 
DOT,  and  shall  neither  exercise  any 
program  management  responsibility  nor 
make  decisions  directly  affecting  the 
matters  on  which  it  provides  advice. 

IV.  Duties. 

Consistent  with  the  scope  and 
objectives  described  in  Section  III  of  this 
Charter,  the  Committee  is  authorized  to: 
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(a)  Assist  the  FTA  and  DOT  in 
implementias  regulations  establishing  a 
cha.'ier  services  demonstration  program; 

(b)  Assist  the  FTA  and  DOT  in 
formulating  guidelines  for  determining 
the  T.os:  eH'ective  means  of  conducting 
d-.'.~-    '  :ormg  the  demonstration 

(c)  Advise  the  FTA  and  DOT  on 
means  for  ensuring  a  balance  between 
the  needs  of  public  transit  operators  for 
greater  flexibility  in  providing  charter 
services,  and  the  interests  of  private 
charter  providers. 

(d)  Provide  a  forum  for  discussion  of 
key  issues  relating  to  the  effectiveness 
and/or  need  for  modification  of  the 
current  charter  services  regulation. 

V.  Membership. 

(a)  The  Committee  will  consist  of 
twenty  to  twenty-five  organizations  and 
individuals  designated  by  the 
Administrator  of  the  FTA  after 
consultation  a    -    -e  Secretary.  (See  list 
at  end  of  this  P^e  irr.cjie.) 

(b)  Consistent  with  Section  3040  of  the 
Federal  Transit  Act  of  1991.  public 
transit  providers  and  privately  owned 
charter  services  will  be  equally 
represented  on  the  Committee. 

VI.  Chairperson.  The  Chairperson  will 
be  appointed  by  the  FTA  Administrator. 

VII.  Meetings. 

(a)  The  Committee,  and  any 
subcommittee(s).  will  meet  and 
terminate  at  the  call  of  the  FTA 
Administrator.  The  FTA  will  prepare  the 
meeting  agenda. 

(b)  Eiach  committee  and  subcommittee 
meeting  will  be  open  to  the  public. 

(c)  Detailed  minutes  of  each  meeting 
will  be  kept  and  their  accuracy  certified 
to  by  the  Committee  Chairperson.  The 
minutes  will  include  the  time  and  place 
of  the  meeting,  a  record  of  the  persons 
present,  a  complete  summary  of  matters 
discussed  and  conclusions  reached,  if 
any.  by  the  Committee  or  any 
subcommittee. 

VIII.  Compensation  for  Non- 

Qf^r.    -r  Tf.n-  su^mbers.  Non-Federal 
government  members  serve  without 
compensation,  but  may  be  reimbursed 
for  expenses, 

IX.  Estimated  Annual  Cost  to  the 
Government  Some  cost  to  the 
government  is  anticipated.  However, 
subject  to  the  authorization  and 
availability  of  funding,  should  costs  be 
incurred,  in  no  event  will  those  cost 
exceed  $15,000  and  one  quarter  person 
years  of  government  staff  time,  which  is 
the  ceiling  for  this  Committee.  No 
Federal  staff  positions  are  being 
allocated  to  the  Committee  on  a  full- 
time  basis. 

X.  Public  Interest.  The  formation  and 
use  of  the  Committee  is  determined  to 
be  in  the  public  interest  in  connection 


with  the  performance  of  duties  imposed 
on  DOT  by  law. 

XI.  Effective  Date.  This  charter  is 
effective  on  March  16. 1992. 

Charter  Services  Demonstration 
Program  Advisory  Committee 

Membership  List 

Public  Transit  Operators  and  their 
Representatives 

1.  Capital  Area  Transportation 

Authority.  Lansing.  Michigan 

2.  Metropolitan  Transit  Authority  of 

Harris  County.  Houston.  Texas 

3.  Monterey-Salinas  Transit  Authority. 

Monterey.  California 

4.  Central  Oklahoma  Transit  Authority. 

Oklahoma  Qty.  Oklahoma 
5  Toledo  Area  Transit  Authority. 
Toledo,  Ohio 

6.  Mass  Transit  Administration. 

Baltimore,  Maryland 

7.  Metropolitan  Atlanta  Regional  Transit 

Authority,  Atlanta.  Georgia 

8.  Fhnellas-Suncoast  Transit  Authority. 

Clearwater.  Florida 

9.  Greenville  Transit  Authority. 

Greenville.  South  Carolina 

10.  American  Public  Transit  Association. 

Washington.  DC. 

11.  Michigan  Department  of 

Transportation,  Lansing.  Michigan 

12.  Sacramento  Area  Council  of 

Governments.  Sacramento. 
California 

Privately  Owned  Charter  Senices  and 
their  Representatives 

1.  Indian  Trails  Bus  Company.  Oswosso. 

Michigan 

2.  American  Bus  Association, 

Washington,  DC 

3.  Lake  Front  Lines,  Brookpark,  Ohio 

4.  American  Coach  Lines.  Tuxedo. 

Maryland 

5.  Academy  Bus  Tours,  Newark.  New 

Jersey 

6.  Kerrville  Bus  Lines.  San  Antonio. 

Texas 

7.  Antelope  Valley  Bus.  Lancaster, 

California 

8.  Hotard  Destinations  Services,  New 

Orleans.  Louisiana 

9.  Airport  Ground  Transportation  Assn.. 

Knoxville,  Tennessee 

10.  Arrow  Stage  Lines.  Phoenix,  Arizona 

11.  California  Bus  Association.  San    , 

Francisco.  California 

12.  Northfield  Lines,  Inc.,  Northfield, 

Minnesota 

Issued  on:  Apnl  14. 1992. 
Brian  W.  Clytner, 

Adnnnistrator. 

|FR  Doc.  92-«970  Filed  4-16-92:  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

1  Docket  No.  92-16;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1989  Mitsubishi 
Galant  Super  Salon  Passenger  Cars 
Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 

ac^on:  Request  for  comments  on 
petition  for  determination  that 
nonconforming  1989  Mitsubishi  Galant 
Super  Salon  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  requests 
comments  on  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  for  a 
determination  that  a  1989  Mitsubishi 
Galant  Super  Salon  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  May  18. 1992. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
[Docket  hours  are  from  9:30  a.m.  to  4 
p.m.) 

FOR  FURTHER  INFOfTMATlON  CONTACT; 

Ted  Bavler.  Office  of  Vcnicie  Saieiy 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION; 

Background 

Under  section  108(c)(3j{A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  {the  Act).  15  U.S.C. 
139(c)(3)(A)(i),  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31. 1990,  unless  NHTSA 
has  determined  that 

(1)  the  motor  vehicle  is  *  *  '  substantially 
similar  to  a  motor  vehicle  originally 
manufactured  for  importation  into  and  sale  in 
the  United  State*,  certified  under  section  114 
|of  the  Act),  and  of  the  same  model  year 
*  *  •  as  the  model  of  the  motor  vehicle  to  be 
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compared,  and  is  capable  of  being  readily 
modified  to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards  ■   '   *   * 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  N'JffSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports.  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  No. 
R-90-009)  has  petitioned  NHTSA  to 
determine  whether  1989  Mitsubishi 
Galant  Super  Salon  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  Champagne 
believes  is  substantially  similar  is  the 
1989  Mitsubishi  Galant  that  Mitsubishi 
Motors  Corporation  offered  for  sale  in 
the  United  States  and  certified  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  states  that  it  has 
carefully  compared  the  Galant  Super 
Salon  with  the  Galant.  and  found  that 
they  are  substantially  similar  with 
respect  to  most  applicable  Federal 
motor  vehicle  safety  standards. 
According  to  the  petitioner,  the  two 
vehicles  are  structurally  the  same  and 
differ  mainly  with  respect  to  engine  size. 
The  petitioner  observed  that 
manufacturers  generally  design  only  a 
few  basic  body  shells,  which  they  then 
equip  with  a  multitude  of  engine  size 
and  cosmetic  or  comfort  options.  The 
petitioner  expressed  the  opinion  that 
every  model  does  not  find  its  way  into 
every  market,  however,  owing  to 
salability  considerations  or  yearly 
changes  in  restrictions  such  as  emission 
control  requirements.  The  petitioner 
asserts  that  the  1989  Galant  Super 
Salon,  as  originally  manufactured, 
conforms  to  many  of  the  Federal  motor 
vehicle  safety  standards  in  the  same 
manner  as  its  U.S.  counterpart,  or  is 
capable  of  being  readily  modified  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  1989  Galant  Super  Salon  is  identical 
to  its  U.S.-compar.ion  model  with 
respect  to  compliance  with  Standards 
Nos.  102  Transmission  Shift  Lever 
Sequence  *   *  *.  103  Defrosting  and 
Befogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 


Hoses.  107  Reflecting  Surfaces.  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems.  116  Brake  Fluids.  124 
Accelerator  Control  Systems.  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System.  204  Steering 
Control  Rearward  Displacement.  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components.  207  Seating 
Systems.  209  Seat  Belt  Assemblies,  210 
Selt  Belt  Assembly  Anchorages,  211 
Wheel  Nuts,  Wheel  Discs  and  Hubcaps. 
212  Windshield  Retention.  214  Side  Door 
Strength.  216  Roof  Crush  Resistance, 
and  219  W'indshield  Zone  Intrusion. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  1989  Galant  Super 
Salon  comply  with  the  Bumper  Standard 
found  in  49  CFR  part  581. 

The  petitioner  also  contends  that  the 
1989  Galant  Super  Salon  is  capable  of 
being  readily  modified  to  meet  the 
following  standards,  in  the  manner 
indicated: 

Standard  No.  101  Controls  and 
displays:  (a)  Substitution  of  a  lenS 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Sandard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a ) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkers; 
(b)  installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  M'Tors: 
Replacement  of  the  passenger's  cutside 
rearview  mirror,  which  is  convex  but 
does  not  bear  the  required  warning 
statement. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
era  belt  webbing-actuated  microswitch 
in  the  retractor  for  that  belt;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer. 


Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  and  the  evaporative  emissions 
collection  canister. 

Standard  No.  302  Flammability  of 
Interior  Materials:  Treatment  of  interior 
materials  with  a  fire  retardant  spray 
that  meets  or  surpasses  all  vertical  and 
horizontal  flame  spread  requirements. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should 
refer  to  the  docket  number  and  be 
submitted  to:  Docket  Section.  National 
Highway  Traffic  Safety  Administration, 
room  5109.  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  the  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition  will 
be  published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  dale:  May  la  1992. 

Authority:  15  U.S.C.  1397(c»(3)  lA)(i)(II)  and 
(C){iii);  49  CFR  593A  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  13. 1992. 
William  A  Boebly. 

Associate  Administrator  for  Enforcement. 
|FR  Doc.  92-8875  Filed  4-16-92;  8:45  am) 
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( Docket  No.  92- 1 7;  Nottce  1  j 

Rece.p*  C.I  Pe;-?ic:"'  'o'  Determination 

That  NoncorJo'TSing  1 '^6  5  Da'rripr 
LJmoiJS'nes  A^f  !:'"'giDie  '<■■■■ 
lr-pCi!i'3tiG"i 

,".c.f  Ncv:  National  Highway  Traffic 
hciUiv  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1985 
Daimler  Limousines  are  eligible  for 
importation. 

s  jmm  r*RY:  This  notice  requests 
comments  on  a  petition  submitted  lo  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  for  a 
determination  that  a  1985  Daimler 
Limousine  car  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safely 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
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was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  modified  to  conform  to  the 
standards. 
DATES:  The  closing  date  for  comments 

"-  p'^'ition  is  May  18. 1992. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street  SW.,  Washington.  DC  20590. 
[Docket  hours  are  from  9:30  a.m.  to  4 

n  m  I 

FO^  FURTHER  INFOBVATiON  CON'ACT: 

Ted  Bavler.  Office  ot  Vehicle  Safety 
ComDliance.  NHTS.A  f202-366-S306). 

SUPPLEMESi'^APV  !NPOP'*«A"'-ON 

Background 

Under  section  108{c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C. 
1397(c){3)(A)(i).  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31. 1990.  unless  NHTSA 
has  determined  that 

(I)  the  motor  vehicle  is  *  '  '  substantially 
similar  to  a  motor  vehicle  originally 
manufactured  fo:  importation  into  and  sale  in 
the  United  States,  certified  under  section  U4 
|of  the  Ac!),  and  of  the  same  model  year 
*  *  *  as  the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being  readily 
modified  to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards  •  •  •   • 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTS.'\  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency  then 
'  publishes  this  determination  in  the 
Federal  Register. 

Wallace  Environmental  Testing 
Laboratories.  Inc.  of  Houston.  Texas 
("WETL")  (Registered  Importer  No.  R- 
90-005)  has  petitioned  NHTSA  to 
determine  whether  1985  Daimler 
Limousines  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 


standards  are  eligible  for  importation 
into  the  United  States.  The  vehicle 
which  WETL  believes  is  substantially 
similar  is  a  1985  Daimler  Limousine  that 
was  certified  by  its  manufacturer.  Jaguar 
Cars  Inc..  as  complying  with  all 
applicable  Federal  motor  vehicle  safety 
standards.  The  petitioner  furnished  a 
letter  from  Jaguar  Cars  Inc.  stating  that 
it  "certified  the  4.2  htre  Daimler 
limousine  for  (the)  1985  model  year"  and 
further  stating  that  "two  were  brought  in 
as  complying,  certified  cars." 

The  petitioner  stated  that  it  performed 
a  careful  evaluation  of  the  non  U.S. 
certified  1985  Daimler  Limousine,  and 
determined  that  it  is  substantially 
similar  to  its  U.S.  counterpart.  Based  on 
this  evaluation,  the  petitioner  contends 
that  the  non-U. S.  certified  1985  Daimler 
Limousine,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  counterpart,  or  is  capable  of 
being  readily  modified  fo  conform  to 
those  standards. 

Specifically,  the  petitioner  claims  that 
the  two  models  are  identical  with 
respect  to  compliance  with  Standards 
Nos.  102  Transmission  Shift  Lever 
Sequence.  *  *  *,  104  Windshield  Wiping 
and  Washing  Systems.  105  Hydraulic 
Brake  Systems,  106  Brake  Hoses.  107 
Reflecting  Surfaces.  109  New  Pneumatic 
Tires.  113  Hood  Latch  Systems.  116 
Brake  Fluid.  118  Power  Window 
Systems,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints.  203 
Impact  Protection  for  the  Driver  From 
the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems.  209 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages.  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps.  212 
Windshield  Retention,  216  Roof  Crush 
Resistance.  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  addition  of  certain  other 
symbols  visible  and  accessible  to  the 
driver  when  restrained  by  a  lap  and 
shoulder  belt. 

Standard  No.  103  Defrosting  and 
Defogging  Systems:  Replacement  of  the 
defrosting  system  with  one  utilized  in 
U.S.  certified  vehicles. 


Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp  and 
taillamp  lenses:  (b)  installation  of 
sidemarkers  and  reflectors. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirrors: 
(a)  Replacement  of  the  driver's  outside 
rearview  mirror;  (b)  replacement  of  the 
passenger's  outside  rearview  mirror 
with  one  bearing  the  required  warning 
statement. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assem.bly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  belt 
webbing-actuated  microswitch  in  the 
driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer  (c)  installation  of  U.S.  model  lap 
belts  in  the  rear  seats. 

Standard  No.  214  Side  Door  Strength: 
Installation  of  reinforcing  beams. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve. 

Additionally,  the  petitioner  stated  that 
depending  on  the  country  for  which  the 
1985  Daimler  Limousine  was 
manufactured,  its  bumpers  may  have  to 
be  replaced  with  ones  capable  of 
withstanding  a  2.5  m.p.h.  impact  to 
comply  with  the  Bumper  Standard  found 
in  49  CFR  part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should 
refer  to  the  docket  number  and  be 
submitted  to:  Docket  Section.  National 
Highway  Traffic  Safety  Administration, 
room  5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  ihe  petition  will 
be  published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 


Federal  Register  /  \  ol 


No.  "5  /  Fncicis    A; 
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Commc'ii  ('csintri.!'*'  M.i>  18,  1992. 
Authonly:  15  U.S.C.  1397(c)l3HA)li)(lI)  and 
(Cj(iii):  49  CFR  593.8:  delegations  of  authority 

«'49CFR1.30and  501  8. 

Is-s'jed  on   .^prli  13.  1992. 
William  \.  Boehly. 

Associafp  Adrmnistraior  for  Enforcement. 
IPR  Doc.  9:--88"6  Fiicd  4-16-92:  8:45  am) 
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This  section   of   the   FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the   "Government  in  the  Sunshine 
i-.'    o,jb    L    94-409)   5   use    552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORA  nON: 


o:  / 


\gency  Meeting 


Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10  30  a.m.  on  Tuesday,  April  21, 1992. 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2).  (c)(4).  (c)(6).  (c)(8). 
(c)(9](A)(ii).  and  (c)(9)(B)  of  Title  5. 
United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Recommendation  regarding  the  liquidation 
of  a  depository  institution's  assets  acquired 
by  the  Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidation  agent  of  those 
assets: 

Case  No.  47.799— Sunbelt  Savings.  FSB. 
Dallas.  Texas 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings,  termination- 
of-insurance  proceedings,  suspension  or 
removal  proceedings,  or  assessment  of  civil 
money  penalties)  against  certain  insured 
depository  institutions  or  officers,  directors, 
employees,  agents  or  other  persons 
participating  in  the  conduct  of  the  affairs 
thereof: 

Names  of  persons  and  names  and  locations 
of  depository  institutions  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(6),  (c)(8).  and 
(c)(9)(A)(ii)). 

Note:  Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda 

Personnel  actions  regarding  appointments, 
promotions,  administrative  pay  increases. 
rtjassignments.  retirements,  separations, 
removals,  etc.: 


Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2]  and  (c](e)  of 
the  'Government  in  the  Sunshine  Act '  (5 
use.  552b  (c)(2)  andtc)(6)). 

Matters  relating  to  the  possible  closing  of 
certain  insured  banks: 

Names  and  locations  of  banks  authorized 
to  be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8).  (c)(9)(A)(ii). 
and  (c)(9)(B)  of  the  "Government  in  the  - 
Sunshine  Act"  (5  U.S.C.  552b  {c)(8).  (c)(A)(ii). 
and  (c)(9)(C)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
N.W.,  Washington,  D.C. 

Requests  for  further  inform.ation 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  April  14. 1992. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
[PR  Doc.  92-9018  Filed  4-14-92;  4:18  pmj 

BILLING  COOE  S714-01-M 

FP^fBAi,  DfPOSiT  INSURANCE 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  April  21, 1992,  to  consider  the 
following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  tJie 
standing  committees  of  the  Corporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Discussion  Agenda 

Memorandum  and  resolution  re:  Notice 
soliciting  public  comment  on  the  rights  and 
capacities  in  which  deposit  accounts  are 
maintained  and  for  which  the  Corporation 
provides  deposit  insurance  coverage 
pursuant  to  Part  330  of  the  Corporation's 


rules  and  regulations,  entitled  "Deposit 
Insurance  Coverage." 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  337  of  the  Corporation's 
rules  and  regulations,  entitled  "Unsafe  and 
Unsound  Banking  Practices,"  which 
amendments  allow  an  insured  nonmember 
bank  to  make  extensions  of  credit  to  its 
executive  officers  for  any  purpose  other  than 
education  or  to  finance  a  residence  if  the 
aggregate  outstanding  balance  on  such  loans 
to  the  executive  officer  does  not  exceed  the 
higher  of  2.5  percent  of  the  bank's  capital  and 
unimpaired  surplus  of  or  S20.000;  provided 
that  in  no  event  may  such  extension  of  credit 
exceed  $100,000. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
N.W.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated;  April  14, 1992. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 

Executive  Secretary. 

(FR  Doc.  92-9019  Filed  4-14-92;  4:18  pm] 

BILUNG  COOE  6714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  .Agency  .Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:02  a.m.  on  Tuesday,  April  14, 1992, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following: 

Matters  relating  to  the  probable  failure  of  a 
certain  insured  bank. 

Recommendations  concerning 
administrative  enforcement  proceedings. 

Matters  relating  to  the  Corporation's 
liquidation  activities. 

Request  for  exemption  of  the  cross- 
guaranty  provisions  of  the  Federal  Deposit 
Insurance  Act. 

Matters  relating  to  the  Corporation's 
corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  CC. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  T.Timothy  Ryan,  jr.  (Office  of 
Thrift  Supervision),  concu.-red  in  by  Vice 
Chairman  Andrew  C.  Hove.  Jr.. 
Chairman  William  Taylor,  and  Director 
Stephen  R.  Steinbnnk  (Acting 
Comptroller  of  the  Currency;,  thnt 
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Corporation  business  required  its 
consideration  of  tiie  matters  on  less  than 
seven  days'  notice  to  the  public:  th.;'  i;-! 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  m.atters  could  be 
considered  in  a  closed  meeting  by 
authoritv  of  subsections  (r)(2),  (c)(4]. 
(c)(61,  (cK8).  (c)(9)lA)(i;).  tc)(9)(B).  and 
(cjllO)  of  the  "Government  in  the 
Sunshine  Acf  (5  U.S.C.  552b(c)(2).  (c)(4). 
lr:)16).  (c)|8),  (c)!9)(A)(ii),  and  (c)(9)(B), 
and  !c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Buildirs  'o;  a'cd  a' 
55(>-17th  Street.  N.W,.  V'vdsnmg'un,  DC 

Dated;  April  14. 1992. 
!"t'(ipral  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Deputy  Executive  Secretary. 
;FR  Doc  92-9020  Filed  4-16-92;  4;18  pm| 

BILLING  CODE  6714-01-li 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 

April  22,  1992 

PLACE:  Marnner  S.  Eccles  Federal 

Re-^ervp  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W..  Washington,  D.C.  20551. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  revisions  to  Regulation  Y  (Bank 
Holding  Companies  and  Change  in  Bank 
Control)  regarding  permissible  nonbanking 
activities  for  bank  holding  companies 
(proposed  earlier  for  public  comment);  (a) 
Full  service  brokerage  and  financial  advisory 
activities  (Docket  No.  R-0706);  (b)  Investment 
adviser  activities  (Docket  No.  R-0698);  and  (c) 
High  residual  value  leasing  transactions 
(Docket  No.  R-0694). 

2.  Consideration  of  proposals  to  modify  the 
Board's  Section  20  securities  orders  regarding 
director,  officer  and  employee  interlocks. 
cross-marketing  activities,  and  the  purchase 
and  sale  of  U.S.  agency  securities.  (Proposed 
earlier  for  public  comment;  Docket  No.  R- 
0701) 

3.  Consideration  of  proposals  to  reduce 
unnecessary  regulatory  burden. 

4.  Proposed  amendments  to  Regulation  O 
(Loans  to  Executive  Officers,  Directors,  and 
Principal  Shareholders)  and  Regulation  Y 
(Bank  Holding  Companies  and  Change  in 
Biink  Control)  to  implement  the  Federal 
Deposit  Insurance  Corporation  Improvemcn; 
Act  of  1991.  (Proposed  earlier  for  public 
comment;  Docket  No.  R-0747) 


5.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note;  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of 

Governors  of  the  Federal  Reserve  System. 

WHshir.wton,  D.C.  20.';.'1 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr  Joseph  R.  Coync, 
Assistant  to  ine  Board:  (202)  452-3204. 

Dated;  April  15. 1992. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  r\or  92-0144  Fiipd  4-15-92;  3:50  pm| 

BiLL:HG  CODE  t:  '0-C''  •« 

BOARD  OF  GOVERNORS  OF  THE  f  EDEHAc 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approxlmateiy  11  a.m.. 

W  ednesaav    \pril  22, 1992.  following  a 

recess  at  the  conclusion  of  the  open 

meetin^ 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

STATUS:  C!o',«'(i 

MATTERS  TO  BE  CONSIDERED 

1.  Proposed  acquisition  of  cash  material 
handling  systems  within  the  Federal  Reserve 

System. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
prrv'r^.:<;'v  n-"n'.:nrf'r'  r^pf'-r^z 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  tu  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  April  15, 1992. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc  92-9145  Filed  4-15-92:  3:50  pm| 

BILLING  CODE  6:i0-01-«l 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Meeting 


TIME  AND  DATf  4:00  p.m.,  Thursday, 
Apni  23,  lyyz. 

PLACE:  Shilo  Inn,  Yellowstone  Room.  780 
Lindsay  Blvd..  Idaho  Falls,  ID  83402. 

S'f'llTuS:  O;  .  " 
BOARD  BRIEFINGS. 

1.  Central  Liquidity  Facility  Report  on  CLF 
Lending  Rate. 

2.  Insurance  Fund  Report. 

3.  Legislative  Update. 

MA-^TFBS  TO  BE  CONSir^FWFD 

i.  Appm^  ill  VI  .MiMuifs  ui  t-u-vious  Open 
Meeting. 

2.  Proposed  Interpretive  Ruling  and  Policy 
Statement;  No.  92-1,  Securities  Activities. 

3.  Proposed  Rule;  Section  700.1,  NCUA's 
Rules  and  Regulations.  Derinitions— Risk 
Assets. 

4.  Proposed  Rule;  Section  701.33.  NCUA's 
Rules  and  Regulations.  Reimbursement, 
Insurance  and  Indemnification  of  Officials 
and  Employees. 

c    i„., ,,„.,  .1  -r.-.. ,„,.,., 

FOR  MORE  INFCMRMATlON  CONTACT:  Bccky 

Baker,  Secretary  of  the  Board, 
Telephone  (202)  682-9600. 

Becky  Baker. 

Secretary  of  the  Board. 

|FR  Doc  92-9098  Filed  4-15-92;  8:45  am| 

BILLING  CODE  753S-01-M 

ST*TF  JUSTICE  !NS"riTUTF 
TIME  AND  DATE. 

9:00  a.m.  to  5:00  p.m..  May  1, 1992. 
9:00  a.m.  to  5:00  p.m..  May  2, 1992. 
place:  Poco  Diablo,  1752  South 
Highway,  Sedonz,  Arizona  86336 
STATUS:  The  meeting  will  be  open  to  the 

MASTERS   TO  BE  tONS!DlRt,  D: 

POPTioMS  OPEN  TO  TMt  PUBLIC:  Busincss 

llif»;iiii^.  buaiu  ui  UiitiiulS  policy 

discussions,  and  review  of  concept 
papers  and  grant  applications. 
PORTIONS  CLOSED  TO  THE  PUBUC: 

Discussion  of  internal  personnel 
policif"- 

CONTACT  PERSON  FOR  MORE 

INFORMATION  David  I.  Tevelin. 

Executive  Director,  State  Justice 

Institute.  1650  King  Street,  Suite  600. 

Alexandria.  Virginia  22314;  (703)  684- 

6100. 

David  I.  Tevelin. 

Executive  Director 

|FR  Doc.  92-9068  Filed  4-l&-«2: 11:47  am) 
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DEPARTMENT  OF  THE  TREASURY 

Deparimentai  Offices 

Privacy  A;t  of  '9:4'  Sfiier-s  c* 
Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
I   S  C.  552a)  and  the  Office  of 
M  ^nagement  and  Budget  (0MB)  Circular 
v. a.  A-130,  the  Department  of  the 
Treasury  has  completed  a  review  of  its 
Privacy  Act  systems  of  records  notices 
to  identify  minor  changes  that  will  more 
accurately  describe  these  records. 

The  systems  notices  are  reprinted  in 
their  entirety  following  the  Table  of 
Contents.  Changes  are  editorial  in 
nature  and  consist  principally  of 
changes  to  system  locations  and  system 
manager  addresses,  retention  and 
disposal  schedules,  revisions  to 
organizational  titles,  and  transfers  of 
functions.  The  U.S.  Mint  has  re- 
numbered its  Privacy  Act  system 
notices,  as  shown  in  the  Table  of 
Contents.  The  names  of  four 
Departmental  Offices  systems  of  records 
and  15  Internal  Revenue  Service 
system.s  of  records  were  revised  to 
reflect  changes  due  to  re-organizations 
which  have  taken  place  since  the 
notices  were  last  published.  The  former 
titles  are  indicated  in  the  Table  of 
Contents. 

.■\  total  of  12  systems  have  been  added 
to  the  Department  of  the  Treasury's  list 
of  systems  of  records.  A  total  of  14 
systems  have  been  deleted  in  this 
publication. 

Dated;  March  26, 1992. 
Da\-id  M.  Nunimy, 
/loo  istar^t  Secretary 
(Management]. 

New  Systems  of  Records  Since  March  2   .  laa 

Departmental  Offices 

Treasurj/DG  .191— OIG/Management 

Information  System,  published  April  4, 1991 

(56  FR  13849). 
Treasurj'/DO  .200-FinCEN  Data  Base. 

published  July  24, 1990  (55  FR  30074). 
Treasury /DO  .201 — Fitness  Center  Records, 

published  August  15, 1991  (56  FR  40656). 
T-»>  isurj  /DO  202 — Drug-Free  Workplace 

p-ogram.  published  April  15. 1991  (58  FR 

15131). 
Treasury /DO  .205 — Executive  Information 

System  (EIS).  published  March  2a  1991  (56 

FR  12973). 
Treasury/DO  .2M — Office  Tracking  System 

(OTS).  published  March  26, 1991  (56  FR 

12578). 

Office  of  ibe  Comptroller  of  the  Currency 

Treasury/OCC  J15— Telephone  Usage 
Information  System,  published  November 
:S.  1990  (.55  FR  49475). 


Internal  Revenue  Sen' ice 

Treasury/IRS  90.018— Expert  Witness 
Library,  published  November  15, 1989(54 
FR  47648). 

Bureau  of  the  Public  Debt 

Treasury /BPD  .004 — Controlled  Access 

Security  System,  published  November  15, 

1989  (54  FR  47647). 
Treasury/BPD  .005 — Employee  Assistance 

Records,  published  December  4, 1990  (55 

FR  50075). 
Treasury/BPD  .006— Health  Services  Program 

Records,  published  November  19, 1991  (56 

FR  58414). 
Treasury/BPD  .007— Gifts  to  Reduce  the 

Public  Debt  published  December  27,  1990 

(55  FR  53231). 

Deletions 

Departmental  Offices 
Treasury /DO  .154— Private  Relief  Bill 
System. 

Bureau  of  Engraving  and  Printing 
Treasury /BEP  .029— Petition  of  Eleclkma. 
Treasury /BEP  .037— Union  Index. 

United  States  Customs  Service 

Treasury/CS  .037— Cargo  Security  File. 
Treasury/CS  .051 — Complaints  Against 

Customs  Personnel. 
Treasury/CS  .093— Federal  &  New  York 

Licenses  for  Commercial  Importation  of 

Alcoholic  Beverages. 
Treasury/CS  .112— Immediate  Delivery 

Violation  Record. 
Treasur>'/CS  .152— Motor  Vehicle  Operator's 

Identification  Card. 
Treasury/CS  .194 — Treasury  Payroll 

Informatioa  System. 
Treasury/CS  .228— Temporary  Importation 

Violation  Record. 
Treasury/CS  .287 — Customs  Automated 

Licensing  Information  System  (CALIS). 

Financial  Management  Service 
Treasury/FMS  All— Individual  Retireooenl 
Cards.  SF  2806. 

Internal  Revenue  Service 

Treasury/IRS  42.012— Combined  Case 
Control  Files. 

Treasurj'/IRS  90.014 — Management  Files 
Maintained  by  Operations  Division  and  ;r  e 
Deputy  Chief  Counsel  (Management  and 
Operations.  Associate  Chief  Counsels 
((Litigation)  and  (Technical  and 
International)). 

Table  of  Contents 

Departmental  Offices  (DO J 

DO  .002 — Treasury  Integrated  Management 
Information  System  (TIMIS)  (formiriy 
known  as  Treasury  Payroll  Information 
System  (TPIS)). 

DO  .003 — Personnel  Working  Files. 

DO  .004 — Personnel  Security  System. 

DO  .005 — Grievance  Records. 

DO  .007 — General  Correspondence  Files. 

DO  .010 — Office  of  Domestic  Finance. 
Actuarial  Valuation  System. 

DO  .052— Travel  Records. 

DO  .053 — Emergency  Preparedness 
Information  Program. 


DO  .060— Correspondence  Files  and  Records 

on  Employee  Complaints  and/or 

Dissatisfaction. 
DO  i)62 — Executive  Inventory  Files. 
DO  .065 — Appointment  at  Above  the 

Minimum  Rate  of  the  Grade  Files. 
DOM6 — Combined  Applicant/Applicant 

Correspondence  Files. 
DO  iVi7— Detailed  Employee  Files. 
LKO  IXS8 — Time-In-Grade  Exception  Files. 
!)■;)  X"  .^-Automated  Systems  Division,  ASD 

F^-tjprt  Recording  System  (formerly 

Automated  Systems  Division  Work 

Assig.^.ment  and  Control  Form). 
DO  1  :i — Office  of  Foreign  Assets  Control 

Census  Records. 
DO  .114 — Foreign  Assets  Control 

Enforcement  Records. 
DO  .118 — Foreign  Assets  Control  Licensing 

Records. 
DO  .144  General  Counsel  Litigation  Referral 

and  Reporting  System 
DO  .149 — Foreign  Assets  Control  Legal  Files^ 
DO  15(1 — Disclosure  Records. 
DO  .15&— Tax  Court  judge  Applicants. 
DO  .183— Private  Relief  Tax  Bill  Files-Office 

of  the  Assistant  Secretary  for  Tax  Policy. 
DO  190 — General  Allegations  and 

Investigative  Records. 
DO  .191 — OIG  Management  Information 

System. 
DO  .193 — Employee  Locator  and  Automated 

Directory  System  (formerly  Treasury 

Employee  Locator  System). 
DO  .194 — Document  Delivery  Control  System. 
iJO  .196 — Security  Information  System 

(formerly  Physical  Security  Information 

System). 
DO.200— FinCEN  Data  Base. 
DO  .201 — Fitness  Center  Records. 
DO  .202 — Drug-Free  Workplace  Program 

Pprords. 
IX)  .205 — Executive  Information  System 

(EIS). 
DO  .206— Office  Tracking  System  (OTS). 

Bureau  of  Alcohol,  Tobacco,  a.nd  Firearms 

ATF  001— Administrative  Record  System. 
ATF002 — Correspondence  Record  System. 
ATF  003 — Criminal  Investigation  Report 

Systein. 
ATF  004 — Fiscal  Record  System. 
ATFOri".^Frecdom  of  Inforrnation  Requests. 
AlTO^I^i — internal  Security  Record  System. 
ATF  Ot;"— Personnel  Record  System. 
AT?'  0«)6 — Regulatory  Enforcement  Record 

Systera. 
ATF' 009 — Technical  and  Scientific  Services 

Record  System. 

Comptroller  of  the  Currency 

CC  004 — Cons  ;r^-r  Complaint  Information 

Systpm. 
CC  .012 — Freedom  of  Information  Index  and 

Log. 
CC  .013 — Enforcement  and  Compliance 

Information  System. 
CC  .014 — Investigation  Files/Employee 

Reference  File. 
CC  .015 — Chain  Banking  Organizations 

Systf-m. 
CC  016 — Litigation  Information  System. 
CC  J!2'l— Professional  Qualifications  Records 

for  Municipril  Securities  Principals,  and 

Municipal  Sp'  '..rities  Rf^presentatives. 
CC  .3GO— Adniinistrdtive  Personnel  System. 
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CC  .310 — FindRcial  Sy':!eTi  (former'.v  Fiscal 

Personnpl  System). 
CC  .315 — Telephone  Usage  Information 

System 
CC   ?2(} — C'rent-rtii  Personnel  System. 
t:C  .>00 — Chief  Counsel  s  Management 

Information  System. 

L  .S.  Customs  Sen'ice 

CS  .00'— Acceptable  L«  vel  of  Competence. 

Negative  Determination. 
rs  002— Accident  Reports. 
CS  .005 — Accounts  Receivable. 
CS  .009 — Acting  Customs  Inspector 

(Excepted). 
CS  .014— Adip-lce  Requests  (Legal)  (Pacific 

Region). 
CS  .021— Arrest/Seizure/Search  Report  and 

Notice  of  Penalty  File. 
CS  02:— Attorney  Case  File. 
CS  .028 — Baggage  Declaration. 
CS  .030— Bar.knipt  Pa  rtips  In -Interest. 
CS  .0:?1— Bills  Issued  Files. 
CS  032 — Biographical  Files  (Headquarters). 
(S  040— Carrier  File. 
CS  .041 — Cartmen  or  Lightermen. 
CS  .042 — Case  and  Complaint  File. 
CS  .043 — Case  Files  (Regional  Counsel — 

South  Central  Region). 
CS  .044 — Certificates  of  Clearance. 
CS  .045— Claims  Act  File. 
CS  .CW&— Claims  Case  File  . 
CS  .049 — Claims  (Receivable  and  Payable). 
CS  0.50 — Community  Leader  Survey. 
CS  053 — Confidential  Source  Identification 

File. 
CS  .054 — Confidential  Statements  of 

Employment  and  Financial  Interests. 
CS  .056 — Congressional  and  Public 

Correspondence  File. 
(  s  (■'— Container  Station  Operator  Files. 
C"-  i'58 — Cooperating  Individual  Files. 
CS  '.X;l — Court  Case  F.le. 
CS  .064— Credit  Card  File. 
CS  .067— Bark  Secrecv  Act  Reports  File. 
CS  .068— Custom*  Brokers  File. 
CS  0" — Disciplinary  Action.  Grievance  and 

Appeal  Case  Files. 
CS  i"~3— Dis'  irsure  of  Information  File. 
C-  Oot — Dock  Passes- 
CS  Ofet— F.~p!oyee  Relations  Case  Files. 
CS  092— Exit  Interview. 
CS  .096— Fines,  Penalties  and  Forfeiture 

Control  and  Information  Retrieval  System 
CS  .098 — Fmes.  Penalties  and  Forfeitures 

Records. 
CS  .099 — Fines.  Penalties  and  Forfeiture 

Records  (Supplemental  Petitions). 
CS  .100 — Fines,  Penalties  and  Forfeiture 

Records  (Headquarters). 
CS  .105 — Former  Employees. 
CS  ,109 — Handicapped  Employee  File. 
CS  .122 — Information  Received  File. 
CS  .123— Iniury  Notice. 
CS  .125— Intellipence  Log. 
CS  .127- Iniernal  Secu.-ty  Records  System. 
CS  .129 — Investigations  Record  System. 
CS  .133 — Justice  Department  Case  File. 
CS  .136 — All  Liquidated  Damage  Penalty,  and 

Seizure  Cases;  Prior  Violators  (formerly 

Liquidated  Damage  Cases:  Prior  Violators) 
CS  .137 — Last  of  Vessel  Agents  Employees. 
CS  .138 — Litigation  Issue  Files. 
CS  .144— Mail  Protest  File. 
CS  .146 — Military  Personnel  and  Civilian 

Employees"  Claims  Act  File. 


CS  .151 — Motor  Vehicle  Accident  Reports 
CS  156 — Narcotics  Violator  File. 
CS  159 — Notification  of  Personnel 

Managemer.'  Div  iston  when  an  Employee 

is  placed  under  investigation  by  the  OfBce 

of  Internal  AHairs. 
CS  .161— Optional  Retirement  List. 
CS  .162 — Organization  (Customs)  and 

Automated  Position  Management  System 

(COAPMS). 
CS  .163 — Outside  Employment  Requests. 
CS  .165— Overtime  Earnings. 
CS  .170— Overtime  Reports. 
CS  .172— Parking  Permits  File. 
CS  .180— Payroll  Record  of  Employees  NOT 

Covered  by  Automated  System. 
CS  .182— Penalty  Case  File. 
CS  .186— Personnel  Search. 
CS  .190— Personnel  Case  File. 
CS  .193 — Operating  Personnel  Folder  Files. 
CS  .196 — Preciearance  Costs. 
CS  .197 — Private  Aircraft/Vessel  Inspection 

Reporting  System. 
CS  .201— Property  File,  Non-Expendable. 
CS  .206 — Regulatory  Audits  of  Customhouse 

Brokers. 
CS  .207 — Reimbursable  Assignment  System. 
CS  .208 — Restoration  of  Forfeited  Annual 

Leave  Cases. 
CS  .209 — Resumes  of  Professional  Artists. 
CS  .210 — Revocation  of  I.  D.  Privileges  and 

"Cash  Basis  Only"  for  Reimbursable 

Services  List. 
CS  .211— Sanction  List 
CS  .212— Search/Arrest/Seizure  Report. 
CS  .214— Seizure  File. 
CS  .215— Seizure  Report  File. 
CS  .217— Set  Off  Files. 
CS  .219 — Skills  Inventory  Records. 
CS  .220 — Supervisory  Notes  and  Files. 
CS  .224 — Suspect  Persons  Index. 
CS  .226 — Television  System. 
CS  .227 — Temporary  Importation  Under  Bond 

(TIB)  Defaulter  Control  System. 
CS  .232— Tort  Claims  Act  File. 
CS  .234— Tort  Claims  Act  File. 
CS  .238 — Training  and  Career  Individual 

Development  Plans. 
CS  .239 — Training  Records 
CS  .243 — Customs  Automated  Travel  System 
CS  .244 — Treasury  Enforcement 

Communications  System. 
CS  .249 — Uniform  Allowance-Unit  Record. 
CS  .251 — Unscheduled  Overtime  Report. 
CS  .252— Valuables  Shipped  Under 

Government  Losses  in  Shipment  Act. 
CS  .256— Violator's  Case  Files. 
CS  .260 — Warehouse  Proprietor  Files. 
CS  .262 — Warnings  to  Importers  in  Lieu  of 

Penalty. 
CS  .26&-— Military  Personnel  and  Civilian 

Employee's  Claim  Act  File. 
CS  .269 — Accounts  Payable  Voucher  File. 
CS  .270 — Background-Record  File  on  Non- 
Customs  Elmpioyees. 
CS  .271 — Cargo  Secunty  Record  System. 
CS  .272— Currency  Declaration  File  (Customs 

Form  47901 
CS.273— Err,pios?p  Oetits. 
CS  .274 — Importers.  Brokers,  Carriers. 

Individuals  and  Sureties  Master  File. 
CS  .277 — Drive-b  License  File. 
CS  .276 — Automated  Commercial  System 

(ACS). 
CS  .284 — Personnel  Verification  System. 
CS  .285— Automated  Index  to  Central 

Enforcement  Files. 


CS  Appendix  A 

BureAu  of  Engra\'ing  and  Printing 

BEP  .002— Personal  Property  Claim  File. 
BEP  .004 — Counseling  Records. 
BEP  .005 — Compensation  Claims. 
BEP  .006— Debt  Files  (Employees). 
BEP  .014 — Employees  Production  Record. 
BEP  .015— Executive  Profiles. 
BEP  .016 — Employee  Suggestions. 
BEP  .020 — Industrial  Truck  Licensing 

Records. 
BEP  .021— Investigative  Files. 
BEP  .022— Monthly  Equal  Employment 

Opportunity  Activity  Report 
BEP  .023 — Motor  Vehicle  Licensing  Records 
BEP  .027 — Programmable  Access  Security 

System  (PASS). 
BEP  .035— Tort  aaims  (Against  the  United 

States). 
BEP  .038— Unscheduled  Absence  Record. 
BEP  .040 — Freedom  of  Information  and 

Privacy  Act  Requests. 
BEP  .041 — Record  of  Discrimination 

Complaints. 
BEP  .042— Informal  EEO  Complaint 

Processing  Records. 
BEP  .043 — Parking  Program  Records. 
BEP  .044— Personnel  Security  Files  and 

Indices. 

Federal  Law  Elnforcement  Training  Center 

FLETC  .001— FLETC  Payroll/Personnel 

Records  System. 
FLETC  .002— FLETC  Trainee  Records 
FLETC  .003— FLETC  Confidential  Financial 

Records. 
FLETC  .004 — FLETC  Administrative 

Employee  Records. 

Financial  MorjEcnient  Service 

FMS  .001— Administrative  Records. 
FMS  .002 — Payment  Issue  Records  for 

Regular  Recurring.  Benefit  Payments. 
FMS  .003 — Claims  and  Inquiry  Records  on 

Treasury  Checks,  and  International 

Claimants. 
FMS  .005— FMS  Personnel  Records. 
FMS  .007 — Payroll  and  Pay  Administration. 
FMS  .008 — Personnel  Security  Records. 
FMS  .010 — Records  of  Accountable  Officers' 

Authority  with  Treasury. 
FMS  .012— Pre-complaint  Counseling  and 

Complaint  Activities. 
FMS  .013— Gifts  to  the  United  States. 

Internal  Reveout-   ht  .  i  e 

IRS  00.001  Correspondence  Files  and 

Correspondence  Control  Files. 
IRS  00.002 — Correspondence  Files/Inquiries 

About  Enforcement  Activities. 
IRS  10.001— Biographical  Files,  Public  Affairs. 
IRS  10.004 — Subject  Piles.  Public  Affairs. 
IRS  21.001— Tax  Administration  Resources 

File,  Office  of  Tax  Administration 

Advisory  Services  (formerly  Tax 

Administration  Advisors  Resources  File) 
IRS  22.003 — Annual  Listing  of  Undelivered 

Refund  Checks. 
IRS  22.011— File  of  Erroneous  Refunds. 
IRS  22.026— Form  1042S  Index  by  Name  of 

Recipient. 
IRS  22.027 — Foreign  Information  System 

(FIS). 
IRS  22.032 — Individual  Microfilm  Retention 

Register. 
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IRS  22.034 — Individual  Returns  Files. 

Adjustments  and  Miscellaneous 

Documents  Files. 
IRS  22.043 — Potential  Refund  Litigation  Case 

Files. 
IRS  22.044— P.O.W.-M.I.A.  Reference  File. 
IRS  22.054 — Subsidiary  Accounting  Files. 
IRS  22.059— Unidentified  Remittance  File. 
IRS  22.060— Manual  Accounting  Replacement 

System  (MARS)  (formerly  Unit  Ledger 

Cards). 
IRS  22.061 — Wage  and  Information  Returns 

Processing  (IRP)  File. 
IRS  24.013 — Combined  Account  Number  File. 

Returns  Processing  (formerly  Combined 

Account  iNumber  File,  Returns  and 

Information  Processing). 
IRS  24.029 — Individual  Account  Number  File 

(lANF).  Returns  Processing  (formerly 

Individual  Account  Number  File  (lANF), 

Returns  and  Information  Processing). 
IRS  24.030— Individual  Master  File  (IMF), 

Returns  Processing  (formerly  Individual 

Master  File  (LMF),  Returns  and  Information 

Processing). 
IRS  24.046— Business  Master  File  (BMF), 

Returns  Processing  (formerly  Business 

Master  Fili  (BMF).  Returns  and 

Information  Processing). 
IRS  24.070— Debtor  Master  File  (DMF). 
IRS  26.001— Acquired  Property  Records. 
IRS  26.006— Form  2209.  Courtesy 

Investigations. 
IRS  26.00&— IRS  and  Treasury  Employee 

Delinquency. 
IRS  26.009— Lien  Files  (Open  and  Closed). 
IRS  26.010 — Lists  of  Prospective  Bidders  at 

Internal  Revenue  Sales  of  Seized  Property. 
IRS  26.011— Litigation  Case  Files. 
IRS  26.012— Offer  in  Compromise  (OIC)  File. 
IRS  26.013— One  Hundred  Percent  Penalty 

Cases. 
IRS  26.014 — Record  21,  Record  of  Seizure  and 

Sale  of  Real  Property. 
IRS  26.01 »— Returns  Compliance  Programs 

(RCP). 
IRS  26.019 — Taxpayer  Delinquent  Accounts 

(TDA)  Files  including  subsystems:  (a) 

Adjustments  and  Payment  Tracers  Files, 

(b)  Collateral  Files,  (c)  Seized  Property 

Records,  (d)  Tax  Collection  Waiver,  Forms 

900,  Files,  and  (e)  Accounts  on  Child 

Support  Obligations. 
IRS  26.020 — Taxpayer  Delinquency 

Investigation  (TDI)  Files. 
IRS  26.021— Transferee  Files. 
IRS  26.022 — Delinquency  Prevention 

Programs. 
IRS  30.003— Requests  for  Printed  Tax 

Materials  Including  Lists. 
IRS  30.004— Security  Violations. 
IRS  32.001— Travel  Expense  Records. 
IRS  32.003 — Schedules  of  Collections  and 

Schedules  of  Canceled  Checks. 
IRS  34.003 — Assignment  and  Accountability 

of  Personal  Property  Files. 
IRS  34.005 — Parking  Space  Application  and 

Assignment. 
IRS  34.007— Record  of  Government  Books  of 

Transportation  Requests. 
IRS  34,009— Safety  Program  Files. 
IRS  34  012 — Emergency  Preparedness  Cadre 

Assignments  and  Alerting  Rosters  Files. 
IRS  34.013— Identification  Media  Files 

System  for  Employees  and  Others  Issued 
IRS  ID. 


IRS  34.014 — Motor  Vehicle  Registration  and 

Entry  Pass  Files. 
IRS  34.016 — Security  Clearance  Files. 
IRS  34.018 — Integrated  Data  Retrieval  System 

(IDRS)  Security  Files. 
IRS  36.001 — Appeals,  Grievances  and 

Complaints  Records. 
IRS  36.002— Employee  Activity  Records. 
IRS  36.003 — General  Personnel  and  Payroll 

Records. 
IRS  36.005 — Medical  Records. 
IRS  36.008 — Recruiting,  Examining  and 

Placement  Records. 
IRS  36.009 — Retirement,  Life  Insurance  and 

Health  Benefits  Records  System. 
IRS  37.001— Abandoned  Enrollment 

Applications. 
IRS  37.002— Files  Containing  Derogatory 

Information  About  Individuals  Whose 

Applications  for  Enrollment  To  Practice 

Before  the  IRS  Have  Been  Denied  and 

Applicant  Appeal  Files. 
IRS  37.003— Closed  Files  Containing 

Derogatory  Information  About  Individuals' 

Practice  Before  the  Internal  Revenue 

Service  and  Files  of  Attorneys  and 

Certified  Public  Accountants  Formerly 

Enrolled  to  Practice. 
IRS  37.004 — Derogatory  Information  (No 

Action). 
IRS  37.005 — Present  Suspensions  and 

Disbarments  Resulting  from  Administrative 

Proceedings. 
IRS  37.006 — General  Correspondence  File. 
IRS  37.007— Inventory. 
IRS  37.008— Register  of  Docketed  Cases  and 

Applicant  Appeals. 
IRS  37.009 — Enrolled  Agents  and  Resigned 

Enrolled  Agents  (Action  pursuant  to  31 

CFR,  10.55(b)). 
IRS  37.010— Roster  of  Former  EnroUees. 
IRS  37.011 — Present  Suspensions  from 

Practice  Before  the  Internal  Revenue 

Service. 
IRS  38.001— General  Training  Records. 
IRS  42.001— Examination  Administrative  File. 
IRS  42.008 — Audit  Information  Management 

System  (AIMS). 
IRS  42.013— Project  Files  for  the  Uniform 

Application  of  Laws  as  a  Result  of 

Technical  Determinations  and  Court 

Decisions. 
IRS  42.014 — Internal  Revenue  Service 

Employees'  Returns  Control  Files. 
IRS  42.016— Classification/  Centralized  Files 

and  Scheduling  Files. 
IRS  42.017 — International  Enforcement 

Program  Files. 
IRS  42.021 — Compliance  Programs  and 

Projects  Files. 
IRS  42.027 — Data  on  Taxpayers  Filing  on 

Foreign  Holdings  (formerly  Data  on  Foreign 

Corporations). 
IRS  42.029 — Audit  Underreporter  Case  Files. 
IRS  42.030— Discriminant  Function  File  (DIF). 
IRS  44.001— Appeals  Case  Files. 
IRS  44.003 — Unified  System  for  Time  and 

Appeals  Records  (Unistar)  (formerly 

Appeals  Case  Data). 
IRS  44.004— Art  Case  File  (formerly  Artist 

File). 
IRS  44.005— Expert  Witness  and  Fee 

Appraiser  Files. 
IRS  46.00? — Case  Management  and  Time 

Reporting  System,  Criminal  Investigation 

Division. 


IRS  46.003— Confidential  Informants, 

Criminal  Investigation  Division. 
IRS  46.004 — Controlled  Accounts  (Open  and 

Closed). 
IRS  46.005 — Electronic  Surveillance  File. 

Criminal  Investigation  Division. 
IRS  46.009 — Centralized  Evaluation  and 

Processing  of  Information  Items  (CEPIIs). 

Criminal  Investigation  Division. 
IRS  46.011— Illinois  Land  Trust  Files, 

Criminal  Investigation  Division  (formerly 

Land  Trust  Files,  Criminal  Division). 
IRS  46.015 — Relocated  Witnesses,  Criminal 

Investigation  Division. 
IRS  46.016 — Secret  Service  Details,  Criminal 

Investigation  Division. 
IRS  46.022 — Treasury  Enforcement 

Communications  System  (TECS),  Criminal 

Investigation  Division. 
IRS  48.001— Disclosure  Records. 
IRS  48.008— Defunct  Special  Service  Staff  File 

Being  Retained  Because  of  Congressional 

Directive. 
IRS  49.001 — Collateral  and  Information 

Requests  System. 
IRS  49.002 — Competent  Authority  and  Index 

Card-Microfilm  Retrieval  System. 
IRS  49.003— Financial  Statements  File. 
IRS  49.007 — Overseas  Compliance  Projects 

System. 
IRS  49.008 — Taxpayer  Service 

Correspondence  System. 
IRS  50.001— Employee  Plans/Exempt 

Organizations  Correspondence  Control 

Records  (Form  5961). 
IRS  50.003— Employee  Plans/Exempt 

Organizations.  Reports  of  Significant 

Matters  in  Technical  (M-5945). 
IRS  60.001 — Assault  and  Threat  Investigation 

Files.  Inspection. 
IRS  60.002— Bribery  Investigation  Files, 

Inspection. 
IRS  60.003 — Conduct  Investigation  Files, 

Inspection. 
IRS  60.004 — Disclosure  Investigation  Files. 

Inspection. 
IRS  60.005 — EnroUee  Applicant  Investigation 

Files,  Inspection. 
IRS  60.006 — Enrollee  Charge  Investigation 

Files,  Inspection. 
IRS  60.007 — Miscellaneous  Information  File. 

Inspection. 
IRS  60.008— Security,  Background,  and 

Character  Investigation  Files,  Inspection. 
IRS  60.009 — Special  Inquiry  Investigation 

Files,  Inspection. 
IRS  60.010— Tort  Investigation  Files, 

Inspection. 
IRS  70.001— Individual  Income  Tax  Returns. 

Statistics  of  Income. 
IRS  90.001— Chief  Counsel  Criminal  Tax  Case 

Files. 
IRS  90.002— Chief  Counsel  Disclosure 

Litigation  Case  Files  (formerly  Chief 

Counsel  Disclosure  Litigation  Division 

Case  Files). 
IRS  90.003— Chief  Counsel  General 

Administrative  Systems. 
IRS  90.004— Chief  Counsel  General  Legal 

Services  Case  Files. 
IRS  90.005— Chief  Counsel  General  Litigation 

Case  Files. 
IRS  90.006— Former  Chief  Counsel 

Interpretative  Case  Files  (formerly  Chief 

Counsel  Interpretative  Division  and 
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Employee  Plans  and  Exempt  Orjjanization 
Division,  and  Associate  Chief  Counsel 
(Technical  and  Intemationai;  Case  Files). 

IRS  90.00'' — Chief  Counsel  Legislation  and 
Regulatinns  Division,  Emptoyee  Plans  and 
Exempt  Organizations  Uu  ision,  and 
Associate  Chief  Cour.set  (Technical  and 
Inlpmationai)  Correspondence  and  Private 
Bill  File. 

IKS  90.009 — Chief  Counsel  Field  Services 
Case  Files  (formerly  Chief  Tax  Lit.gadop 
Case  Flies). 

IRS  90  CIO — Digest  Room  Files  Containing 
Briefs.  Legal  Opinions  and  Digests  of 
Documents  Generated  Internally  or  by  the 
Department  of  Justice  Relating  to  the 
Administration  of  the  Revenue  laws. 

IRS  90  on— Attorney  Recruiting  Files 
(for-neriy  Employee  Recruiting  Files 
Ma  r'amed  by  the  Operations  Division). 

IRS  90  013— l-egal  Case  Fiies  of  the  Chief 
Counsel.  Deputy  Chief  Counsel  and 
Associate  Chief  Cocinsfls  fljiigation). 
(Domestic).  (Intern&tionall.  and  [Employee 
Benefits  and  Exempt  Organizations) 
(formerly  Legal  Case  Files  of  the  Chief 
Counsel.  Deputy  Chief  Counsel  (Policy  and 
Programsl  and  iManagement  and 
Operations),  Associate  Chief  Counsels 
(Litigation)  and  (Technical)  and 
(Intemationail). 

IRS  90015— Referenct  Records  of  the  Library 
in  the  Office  of  Chief  Counsel. 

IRS  90.016 — Counsel  Automated  Tracking 
System  (CATS)  Records  (formerly  RepoJts 
and  Inforn-.ation  Retrieval  Activity  (RIRA) 
Computer  and  Microfilm  Records /Counsel 
Automated  Tracking  Systems  (CATS)). 

IRS  9aOt7 — Correspondence  Control  and 
Records  .Associate  Chief  Counsel 
(Technicdi  and  Intemationai). 

IRS  ofi  018— Expert  Witness  Library. 

IRS  .Appendix  A. 

United  States  Mint 

Mint  .001 — Cash  Receivable  Accounting 
Information  System  (formerly  known  as 
Mint  D03!. 
Mint  .002 — CuTent  E.mployee  Security 
Identification  Record  (formerly  known  as 
Mint  JOObl 

Mini  .003 — Employee  and  Former  Employee 
Travel  and  Training  Accounting 
Information  Systerr.  ifo.-merly  known  as 
Mint  .000]- 
-   Min'  .004 — F;mployees.  Former  Employees 
and  Members  of  the  f^iKlic.  Medical 
Records.  Personnel  Records  Occupational 
Safety  and  Health,  Acciden'  and  in|ury 
Records,  and  Claims  for  Injuries  or  Damage 
Compensation  Records  (formerly  known  a* 
Mint  .OO/'V 

Mint  .005 — Employee — Supervisor 

Perform.^nce  Evaluation.  Coupsehns,  and 
Tirr.e  and  Attendance  Records  (formeriy 
known  as  Mint  .009), 

Mint  .006 — Examination  Reports  of  Coins 
Forwarded  to  Mint  from  U  S  Secret  Service 
(fo-mer!y  known  as  Mint  ,010) 

Mint  .007 — General  Correspondence 
(formerly  known  as  Mint  .011  i 

Mint  .OOS—Crlminal  Investigation  F'lies 
(fonnerty  kno%vn  as  Mint  .012) 

Mint  .009 — NumismaUc  Coin  Operations 
System  (NUCOS)  Records.  CviStomer 
Mailing  List  Order  Processing  Record  for 


Com  Sets.  Medals  and  Numismatic  Items. 

and  Records  of  llndeiivered  Ordc-s 

(formeriy  known  as  Mint  ,013). 
Mint  01 0 — Purchases  and  Sales  of  Precious 

Metal  fformeriv  known  as  Mint  .014). 
Mint  .011— Redemption  of  Llncurrent  or 

Mutilated  Corns  ifoTneHv  known  hs  Mint 

.015). 
Mint  .012 — Grievances.  Union/ Agency 

Negotiated  (formerly  known  as  Mint  X)16) 

Bureau  of  the  Public  Debt 

BPD  .001— Personnel  and  Administrative 

Records. 
BPD  XXa — United  States  Savings  Type 

Securities. 
BPD  .003— United  States  Securities  (Other 

than  Savings  Type  Securities). 
BPD  .004 — Controlled  Access  Security 

System. 
BPD  .005— Employee  Assistance  Records. 
BPD  .006 — Health  Services  Program  Records 
BPD  .007— Gifts  to  Reduce  the  PuWk;  Debt. 

United  SUiie"!  Savings  Bonds  nivisiuii 

USSBD  .001— Savings  Bonds  Employee 

Records  System. 
USSBD  .002— Savings  Bonds  Sales 

Promotion/Volunteer  Record  System. 
USSBD  .003 — Savings  Bond  Sales  Record 

System 

United  Slates  Secret  Service 

USSS  .001— Administrative  Information 

System. 
L'SSSv002— Chief  Counsel  Record  System. 
USSS  .003 — Criminal  Investigation 

Information  System. 
USSS  .004— Financial  Management 

InfoiTnation  System. 
USSS  JOOS — Freedom  of  Information  Request 

System. 
USSS  .006 — Non-Crimina!  Investigation 

Information  System. 
USSS  .007— Protection  Information  System. 
USSS  .008— Public  Aflairs  Record  System 
USSS  .009— Training  Information  System. 

Systems  Covered  by  This  Notice 

This  notice  covers  aii  systems  of 
records  adopted  up  to  December  31, 
1991. 

Treasury/DO  .002 

SVSTEM  NAME; 

Treasury  Integrated  .^?anagement 
Informatioti  System  (TINllS)— Treasury/ 
DO. 

SYSTEM  location: 

The  system  management  siafi  of 
TIMiS  IS  located  at  1500  PennsyKan  a 
Ave..  NW.  Treasury  Annex  Buildmg, 
room  4153-Anne)c  Washington  IX: 
20220.  The  TIMIS  processing  site  is 
located  at  the  United  States  Department 
of  A,gncuhure  National  Finance  Center. 
13800  Old  GentiHy  Road.  New  Orleans, 
LA  -O-fH) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  TMl 
SYSTEM 

Cijrrent  and  historical  payroll/ 

;.:erboranel  data  of  employees  of  all 


Treasury  bureaus  and  organizations. 
Certain  non-Trctis.iry  agencies,  which 
receive  payrnti  fifrsonnel  services  from 
Treasury  under    luss  servicing 
agreements,  will  be  moving  to  a  system 
of  their  choice. 

CATEGORIES  Of  RECORDS  IK  THl  S  ■  S^r  M 

Information  contained  in  the  records 
of  thp  f'«,!";tinK  s\"=.tt"^T.  ii '■■•::  ••'  e  new 
TIMlb  bysicm  u-iciuUu  s.i._r.  aata  as:  (1) 
Employee  identification  and  status  data 
such  as  name,  social  security  number, 
date  of  birth,  sex.  race  and  national 
origin  desigr.iit.i    ..Nckrds  received, 
suggestions.  wu:k  i.v,nedule,  type  of 
appointment  education,  training  courses 
attended,  veterans  preference,  and 
military  service.  (2)  Employment  data 
such  as  service  computation  for  leave, 
date  probationary  period  began,  date  of 
performance  rating,  and  date  of  within- 
grade  increases.  (3)  Position  and  pay 
data  such  as  position  identification 
number,  pay  plan.  step,  salary  and  pay 
basis,  occupational  series,  organization 
location,  and  accounting  classification 
codes.  (4)  Payroll  data  such  as  earnings 
(overtime  and  ni^t  differential), 
deductions  [Federal,  state  and  local 
taxes,  bonds  and  allotments),  and  time 
and  attendance  data.  (5)  Employee 
retirement  and  Thrift  Savings  Plan  data. 
(6)  Tables  of  data  for  editing,  reporting 
and  processing  personnel  and  pay 
actions.  These  include  nature  of  action 
codes,  civil  service  authority  codes, 
standard  remarks,  signature  block  table, 
position  title  table,  financial 
organization  table,  and  salary  tables. 


ft  l'  '  '.'QW 
SVSTCmt 


'■>    FC'«'  ll«A'N"rrNA»«ri    c 


The  Office  of  Personnel  Management 
Manual  50  U.S.C.  App.  1705-1707;  31 
U.S.C.  and  Departmental  Circular  145 
and  830.  The  Department  of  the 
Treasury  Fiscal  Requirements  Manual  5 
U.S.C.  301:  FPM  Letter  298-ia  Office  of 
Personnel  Management  Federal 
Personnel  Manual  (Chapter  713 
Subchapter  3A). 

PUR»>0SE(S) 

The  purposes  of  the  system  include, 
but  are  not  limited  to:  (l)  Maintaining 
current  and  historical  p,i\  roll  records 

which  are  used  u  i  sinp..!!  and  audit 
pay  entitlenii  r.i  ;.  r.      rd  hibtory  of  pay 
transactions,  to  rii  >-r.i  oedui  tinr.s,  leave 
accrued  and  t-jki  ri.  tx  :, u.  due  and 
issued  taxes  pd   ;  r,  u.;>taining  and 
distributing  Leave  and  Earnings 
Statement.s.  currimencc  and  'rrr::nate 
allotme:;!,s,  a"s<*')-r  :;?^....rn'h  aiiO 
process  L:.iin.,s,  <i;,d  i^<  r  ...--'ainmg 
current  and  hibluriwH.  pt  ;  :>'>;>nel  records 
and  preparing  Individual  administrative 
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transactions  relating  to  education  and 
training,  classification;  assignment; 
career  development;  evaluation; 
promotion,  compensation,  separation 
and  retirement;  making  decisions  on  the 
rights,  benefits,  entitlements  and  the 
utilization  of  individuals;  providing  a 
data  source  for  the  production  of 
reports,  statistical  surveys,  rosters, 
documentation,  and  studies  required  for 
the  orderly  personnel  administration 
within  Treasury. 

BOUTiNE  USES  OF  SECOROS  MA.N'ASES    H 
THE  SYSTEM,  INCLUDiNG  CA'-EGOO  ES  Of 
USERS  AND  THE  POBPOSES  OF  SUCH  vSE 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Furnish  data  to  the  Department  of 
Agriculture,  National  Finance  Center 
(which  provides  payroll/personnel 
processing  services  for  TIMIS  under  a 
cross-servicing  agreement)  affecting  the 
conversion  of  Treasury  employee 
payroll  and  personnel  processing 
services  to  TIMIS;  the  issuance  of 
paychecks  to  employees  and 
distribution  of  wages;  and  the 
distribution  of  allotments  and 
deductions  to  financial  and  other 
institutions,  some  through  electronic 
funds  transfer  (2)  furnish  the  Internal 
Revenue  Service  and  other  jurisdictions 
which  are  authorized  to  tax  the 
employee's  compensation  with  wage 
and  ta.x  information  in  accordance  with 
a  withholding  agreement  with  the 
Department  of  the  Treasury  pursuant  to 
5  U.S.C.  5516,  5217.  and  5520,  for  the 
purpose  of  furnishing  employees  with 
Forms  VV-2  which  report  such  tax 
distributions;  (3)  provide  records  to  the 
Office  of  Personnel  Management,  Merit 
Systems  Protection  Board,  Equal 
Employment  Opportunity  Commission, 
and  General  Accounting  Office  for  the 
purpose  of  properly  administering 
Federal  personnel  system.s  or  other 
agencies'  systems  in  accordance  with 
applicable  laws.  Executive  Orders,  and 
regulations:  (4)  furnish  another  Federal 
agency  information  to  effect  interagency 
salary  or  administrative  offset,  except 
that  addresses  obtained  from  the 
Internal  Revenue  Service  shall  not  be 
disclosed  to  other  agencies;  to  furnish  a 
consumer  reporting  agency  information 
to  obtain  commercial  credit  reports;  and 
to  furnish  a  debt  collection  agency 
information  for  debt  collection  services. 
Current  mailing  addresses  acquired  from 
the  Internal  Revenue  Service  are 
routinely  released  to  consumer  reporting 
agencies  to  obtain  credit  reports  and  to 
debt  collection  agencies  for  collection 
services;  (5)  disclose  information  to  a 
Federal,  state,  local  or  foreign  agency 
-aintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 


other  pertinent  information  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (6) 
disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation  or  settlement 
negotiations  in  response  to  a  subpoena 
where  relevant  or  potentially  relevant  to 
a  proceeding,  or  in  connection  with 
criminal  law  proceedings;  (7)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (8)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (9)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relates  to  civil  and  criminal 
proceedings;  (10)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (11)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (12)  provide  wage 
and  separation  information  to  another 
agency,  such  as  the  Department  of  Labor 
or  Social  Security  Administration,  as 
required  by  law  for  payroll  purposes; 
(13)  provide  information  to  a  Federal, 
state,  or  local  agency  so  that  the  agency 
may  adjudicate  an  individual's 
eligibility  for  a  benefit,  such  as  a  state 
employment  compensation  board, 
housing  administration  agency  and 
Social  Security  Administration;  (14) 
disclose  pertinent  information  to 
appropriate  Federal,  state,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of,  or  for  implementing  a 
statute,  regulation,  order,  or  license, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil,  or  criminal 
law  or  regulation;  (15)  disclose 
information  about  particular  Treasury 
employees  to  requesting  agencies  or 
non-Federal  entities  under  approved 
computer  matching  efforts,  limited  to 
only  those  data  elements  considered 
relevant  to  making  a  determination  of 
eligibility  under  particular  benefit 
programs  administered  by  those 
agencies  or  entities  or  by  the 
Department  of  the  Treasury  or  any 
constituent  unit  of  the  Department,  to 
improve  program  integrity,  and  to  collect 


debts  and  other  monies  owed  under 
those  programs  (i.e..  matching  for 
delinquent  loans  or  other  indebtedness 
to  the  government). 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  may  be  made  pursuant  to 
5  U.S.C.  552a(b)(l'2)  and  section  3  of  the 
Debt  Collection  Act  of  1982:  debt 
information  concerning  a  government 
claim  against  an  individual  is  also 
furnished,  in  accordance  with  5  U.SC. 
552a{b)(12)  and  section  3  of  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365), 
to  consumer  reporting  agencies  to 
encourage  repayment  of  an  overdue 
debt.  Disclosures  may  be  made  to  a 
consumer  reporting  agency  as  defined  in 
the  Fair  Credit  Reporting  Act.  15  U.S.C. 
1681a(f)  or  the  Federal  Claims  Collection 
Act  of  1966.  31  U.S.C.  701(a)(3). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  media,  microfiche,  and  hard 
copy.  Disbursement  records  are  stored 
at  the  Federal  Records  Center. 

RETRIEVABILITV: 

Records  are  retrieved  generally  by 
social  security  number,  position 
identification  number  within  a  bureau 
and  region,  or  employee  name. 
Secondary  identifiers  are  used  to  assure 
accuracy  of  data  accessed,  such  as 
master  record  number  or  date  of  birth. 

SAFEGUARDS: 

Entrance  to  data  centers  and  support 
organization  offices  are  restricted  to 
those  employees  whose  work  requires 
them  to  be  there  for  the  system  to 
operate.  Identification  (ID)  cards  are 
verified  to  ensure  that  only  authorized 
personnel  are  present.  Disclosure  of 
information  through  remote  terminals  is 
restricted  through  the  use  of  passwords 
and  sign-on  protocols  which  are 
periodically  changed.  Reports  produced 
from  the  remote  printers  are  in  the 
custody  of  personnel  and  financial 
management  officers  and  are  subject  to 
the  same  privacy  controls  as  other 
documents  of  like  sensitivity. 

RETENTION  AND  DISPOSAL' 

The  current  payroll  and  personnel 
system  and  the  Treasury  Integrated 
Management  Information  System 
(TIMIS)  master  files  are  kept  on 
magnetic  media.  Information  rendered 
to  hard  copy  in  the  form  of  reports  and 
payroll  information  documentation  is 
also  retained  in  automated  magnetic 
format.  Employee  records  are  retained 
in  autorr.ated  form  for  as  long  as  the 
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employee  is  active  on  the  system 
(separated  employee  records  are 
maintained  in  an  'inactive"  status). 
Files  are  purged  in  accordance  with 
Treasury  Directives  Manual  TD  25-02. 
"Records  Disposition  Management 
Program," 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  Treasury  Integrated 
Managem.ent  Information  System 
(System  Manager  for  IIMIS).  1500 
Pennsylvania  Avenue.  NW,  Treasury 
Annex  Building,  Room  4153-Annex, 
Washington.  DC  20220. 

NOTIFICATION  PROCEDURE 

Individuals  wishing  to  be  notified  if 
they  are  identified  m  this  system,  or  to 
gain  access  to  records  maintained  in  the 
system,  must  submit  a  written  request 
containing  the  following  elements:  (1) 
Identification  of  the  record  system:  (2) 
identification  of  the  category  and  types 
of  records  sought;  and  (3)  at  least  two 
items  of  secondai-y  identification  (e.g. 
employee  name  and  date  of  birth, 
employee  identification  number,  date  of 
employment  or  simuiar  information).  The 
individual's  identity  must  be  verified  by 
one  other  identifier,  such  as  a  photocopy 
of  a  driver's  license  or  other  official 
document  bearing  the  individual's 
signature  Alternatively,  a  notarized 
statement  may  be  provided.  Address 
inquiries  to  Assistant  Director. 
Disclosure  Services,  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue, 
NW,  Room  1054-  \!T.  ■Washington,  DC 
2U220. 

RECORD  ACCESS  PROCEDURES: 

See  notification  procedures  above. 

CONTESTING  RECORD  PROCEDURES: 

See  notification  procedures  above. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
records  is  provided  by  or  verified  by  the 
subject  of  the  record,  supervisors,  and 
non-Federal  sources  such  as  private 
employers. 


SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
Treasury/DO  .003 

SYSTEM  NAME; 

Personnel  Working  Files— Treasury/ 
DO. 

SYSTEM  LOCATION: 

Office  of  General  Counsel;  Office  of 
the  Assistant  Secretary  for  International 
Affairs;  Deputy  Assistant  Secretary 
(Management)  for  Information  Systems: 


Office  of  Foreign  Assets  Control; 
Facilities  Management  Division;  and 
Office  of  the  Assistant  Secretary  for  Tax 
Policy.  For  addresses,  see  Systems 
Managers  below. 

CATEGORIES  OF  INDIVIDUALS  COVERtO  B)   THE 

SYSTEM: 

Past,  present,  and  prospective 

employees  for  the  above-named  offices. 

CATEGORIES  OF  RECORDS  IN  TMi  SYSTEM 

Personnel-type  records  such  as  the 
following:  SF  50  and  52  (personnel 
action);  171  (Employment 
Qualifications);  Resumes;  1012  (Travel 
Voucher);  70-02.1  (Travel  Authorization): 
Personnel  Data  Summary  Sheet; 
employee  training  information:  position 
descriptions:  letters  of  appreciation, 
counseling,  or  reference;  corrective 
actions:  recommendations  for 
promotions;  suspensions;  performance 
appraisals:  evaluations;  awards; 
certification  and  appointment;  and 
worker's  comipensation  forms. 

AUTHORITY  FOR  MAINTENANCE  OF  TMi: 
SYSTEM: 

5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAIf^ED  :►. 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (2)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (3)  pro\ade  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  7111  and  7114;  and  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

For  records  maintained  by  the  Deputy 
Assistant  Secretary  (Management)  for 
Information  Systems,  disclosures  are  not 
made  outside  the  agency. 

POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEVABILITY: 

Alphabetically  by  name. 


SAPEGUAROS: 

T(  cured  file  cabinet  or  locked  safe 
with  a  limited  number  of  authorized 
employees  permitted  access. 

RETENTION  AND  DISPOSAL: 

In  some  offices,  files  on  present  and 
former  employees  are  kept  for  duration 
of  employment  and  thereafter  for 
reference  purposes.  In  other  offices,  files 
are  given  to  employees  upon  resignation 
or  are  destroyed.  For  prospective 
employees,  files  may  be  kept  three  to 
five  years,  then  destroyed. 

SYSTEM  MAKAQrR(S)  AND  ADDRESS: 

Administr       t  (ti'ficer.  Office  of  the 
General  Counsel.  Department  of  the 
Treasury.  Room  3006-MT.  1500 
Pennsylvania  Ave..  NW,  Washington, 
DC  20220: 

Administrative  Officer,  Administrative 
Office,  OASIA,  Department  of  the 
Treasury.  Room  5116-MT,  1500 
Pennsylvania  Ave.,  NW.  Washington, 
DC  20220: 

Administrative  Contact.  Deputy 
Assistant  Secretary  (Management)  for 
Information  Systems.  Department  of 
the  Treasury,  Room  2464-MT.  1500 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20220; 

Director.  Office  of  Foreign  Assets 
Control.  Department  of  the  Treasury, 
Room  2233-Anx,  Washington,  DC 
20220; 

Director.  Facilities  Management 
Division.  Department  of  the  Treasury, 
Room  1204  MT,  1500  Pennsylvania 
Ave..  NW.  Washington,  DC  20220. 

Advisor  to  the  Assistant  Secretary, 
Office  of  Tax  Policy.  Department  of 
the  Treasury.  Room  1104-MT.  1500 
Pennsylvania  Ave..  NW.  Washington. 
DC  20220. 

NOTIFiCA'-ON  PROCtOUWl. 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  the  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system: 
(2)  provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment,  or  similar  information). 
Address  inquiries  to  Assistant  Director. 
Disclosure  Services  (see  "Record  access 
procedures"  below).  In  some  offices, 
individuals  may  review  their  own  record 
by  verbal  request  to  the  system 
manager. 

p  t  c  o  B  D  »  c  c  r  s  s  PB  oc  t  ::i  t;  r  f  s: 

Assistant  Director.  Disclosure 
Services,  Department  of  the  Treasury. 
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Room  1054  MT.  1500  Pennsylvania  Ave.. 

\\V  VVashincton.  DC  20220. 

COhTES-'ING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above.  i 

RECORD  SOURCE  CATEGORIES" 

information  m  this  system  may  have 
been  provided  by  (1)  the  individual.  (2) 
the  Personnel  Office.  (3)  the  employees 
supervisors.  (4)  an  interview,  and  (5) 
prior  employers. 

SYSTEMS  EXEMPTED  rROtd  CEBT»,« 
PROVISIONS  Cf  THE  ACT 


Treasury /DO    0O4  I 

S'TSTEM  NAME: 

Personnel  Security  System— 
Treasury/DO. 

SVSTEM  LOCATION: 

Fjr  mdividuais  in  category  (a).  Room 
1302  Main  Treasury  Building.  1500 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220.  For  individuals 
;n  category  (b).  Room  1322  Main 
Treasury  Building,  1500  Pennsylvania 
Avenue.  NW,  Washington,  DC  20220. 

categories  of  imoiviooacs  covered  8t  the 
system: 

d}  Current  and  former  senior  officials 
of  '"0  Department  and  Treasury 
bureaus,  and  those  within  the 
Department  who  are  involved  in 
Personnel  Security  matters,  (b)  Current 
and  former  government  employees  or 
applicants  occupying  or  applying  for 
sensitive  positions  in  the  Department. 

CATEGORIES  OF  BECO«0«  m  TVE  S^'SrUM: 

Background  investigations  and  FBI 
and  other  agency  name  checks; 
investigative  information  relating  to 
personnel  investigations  conducted  by 
the  Department  of  the  Treasury  and 
other  Federal  agencies  and  departments 
on  preplacement  and  postplacement 
basis  to  make  suitability  and 
employability  determinations  and  for 
granting  security  clearances.  Card 
records  comprised  of  Notice  of 
Personnel  Security  Investigation  (TD  F 
67-32.2)  or  similar,  previously  used  card 
indexes,  and  an  automated  data  system 
{mini  computer)  reflecting  identification 
data  on  incumbents  and  former 
employees,  and  record  type  of  E.O. 
10450  investigations  and  degree  and 
date  of  security  clearance,  if  any. 

AUTHORITY  FOR  MAINTENANCE  OF  TMf 
8VSTEM. 

E.0. 10450.  sections  2  and  3.  and  E.O. 

12356,  part  4. 


ROUTINE    iS£5  Of  Rf  COROS  MAIMTAINEO  IN 

TME  SVSTEM,  iHCLKlOtHG  CATEGORiES  OF 
:.;5EPS  »»*C  ^^E   OijOPCJES  OF  SUCH  USES: 

iiit'^t;  ituuiLis  diiu  luiurmauun  m 
these  records  may  be  used  to  disclose 
information  to  departmental  officials  or 
other  Federal  agencies  relevant  to,  or 
necessary  for.  making  suitability  or 
employability  retention  or  security 
clearance  determinations. 

POUCIES   ASO   PRAC'",8'S   COB   S'OR^NG, 
RETRIEV'N':.    A'TC^SSina    RFTAi'NINO  AND 
DISPOSING  Ot-  «€C':>«0«  iN  TM6  SYSTEHC 

storage: 

File  folders,  index  cards,  and 
magnetic  media. 

RrrRIEVABIUTV: 

Records  are  retrieved  by  name. 

SAFEGUAimS: 

Records  are  stored  in  locked  metal 
containers  and  in  locked  rooms.  They 
are  limited  to  officials  who  have  a  need 
to  know  in  the  performance  of  their 
official  duties  and  are  required  to  sip-^ 
an  accpss  form. 

HETEN'-'ON  AND  OiS(>OSAU 

Active  files  are  retained  during 
incumbent  tenure  and  are  subject  to 
update  personnel  investigation.  Files  of 
employees  who  effect  intra-agency 
transfers  (between  Treasury  bureaus) 
are  automatically  transferred  to  the 
gaining  bureaus.  When  an  employee 
transfers  to  another  government  agency 
or  leaves  the  Federal  government,  files 
are  retained,  separate  from  the  active 
files,  for  five  years.  Background 
investigations  completed  by  0PM  may 
be  returned  to  that  agency  or  destroyed. 
Card  indexes  are  periodically  updated 
to  reflect  changes  and  maintained  as 
long  as  needed. 

SYSTEM  MANAGER(S)  AND  AOORESS: 

Director  of  Security,  Room  1302  Main 
Treasury  Building.  1500  Pennsylvania 
Avenue.  NW..  Washington,  DC  20220. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  informed  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  the 
system  must  submit  a  written,  signed 
request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  identify  the  category  and  type  of 
records  sought;  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  employee  identification 
number,  dates  of  employment,  or  similar 
information).  Address  inquiries  to 
Assistant  Director,  Disclosure  Services 
(see  "Record  access  procedures" 
below). 


RECORD  ACCESS  PROCEDURES: 

Assistant  Director.  Disclosure 
Services,  Department  of  the  Treasury, 
Room  1054  MT.  1500  Pennsylvania 
A\  pr;if>,  NW,.  Washington.  DC  20220. 

CONTESTING  RECORD  PROOECURES: 

See    Record  access  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

T'jie  i.nforrr.ation  provided  or  verified 
by  applicants  or  employees  whose  files 
are  on  record  as  authonzed  by  those 
concerned,  information  obtained  from 
current  and  former  employers,  co- 
workers, neighbors,  acquaintances, 
educational  records  and  instnirtors.  Hod 
police  and  credit  rerxird  checks. 

SYSTEMS  EXEMPTED  FIK>M  CERTAIN 
PROVtStONS  Of  THE  ACT. 

This  svstem  is  exempt  from  5  U  S.C. 
552a(r)(3),  (d),  (e)(1).  (e)(4)(G).  through 
ie)(4!(r|.  and  (H  of  the  Privacy  Art 
pursuant  to  5  I'.S.C.  552a(k)(5!. 

Treasury/DO  .005 

SYSTEM  NAME: 

C-ievance  Records — Treasurj/iX). 

SYSTEM  LOCATION; 

These  records  are  located  in 

personnel  or  designated  offices  in  the 
bureaus  in  which  the  grievances  were 
filed. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  TMC 
SVSTEM: 

Currp;;t  or  former  Federal  employees 
who  have  submitted  grievances  with 
their  b'jreaus  in  accordance  with  part 
771  of  the  OtTice  of  Personnel 
Sfanagemenfs  (0PM)  regulations  (5  CFTl 
part  771 ).  the  Treasury  Employee 
Grievance  System  (TPM  Chapti-:  7;ij,  or 
a  negotiated  procedure. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

The  svstem  contains  records  relating 
to  grievances  filed  by  Treasury 
employees  under  part  771  of  the  OPM's 
regulations.  These  case  files  con'am  all 
documents  related  to  the  gnevante 
including  statements  of  witnesses, 
reports  of  interviews  and  hearings, 
examiner's  findings  and 
recommendations,  a  copy  of  the  original 
and  final  decision,  and  related 
correspondence  and  exhibits.  This 
system  includes  files  and  records  of 
internal  grievance  and  arbitration 
systems  that  bureaus  and/or  the 
Department  may  establish  through 
negotiations  with  recognized  labor 
organizations. 
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AUTHORITY  FOR  MAINTENANCE  Of  THE 
system: 

5  U-S  C.  1302,  3.101,  3302,  E  O,  1057-  3 
CFR  1954-1958  Comp,.  p.  218;  E,0.  ia98~ 
3  CFR  1959-1963  Comp..  p.  519:  agency 
employees,  for  personal  relief  in  a 
matter  of  concern  or  dissatisfaction 
which  is  subject  to  the  control  of  agency 
management. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INO-UOINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used:  (1)  To 
disclose  pertment  information  to  the 
appropriate  Federal,  state,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation:  (2)  to  disclose 
information  to  any  source  from  which 
additional  information  is  requested  in 
the  course  of  processing  in  a  grievance 
to  the  extent  necessary  to  identify  the 
individual,  inform  the  source  of  the 
purpose(s)  of  the  request,  and  identify 
the  type  of  information  requested;  (3)  to 
disclose  information  to  a  Federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  individual,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
requesting  the  agency's  decision  on  the 
matter;  (4)  to  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  to  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court;  (6)  by  the 
National  Archives  and  Records 
Administration  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2908;  (7)  by  the 
bureau  maintaining  the  records  of  the 
Department  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  pubhshed 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference;  (8) 

to  disclose  information  to  officials  of  the 


Merit  Systems  Protection  Board, 
including  the  Office  of  the  Special 
Counsel,  the  Federal  Labor  Relations 
Authority  and  its  General  Counsel,  the 
Equal  EmplojTnent  Opportunity 
Commission,  or  the  Office  of  Personnel 
Management  when  requested  in 
performance  of  their  authorized  duties; 
(9)  to  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
Counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation  or  settlement 
negotiations  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings:  (10)  to  provide  information 
to  officials  of  labor  organizations 
reorganized  under  the  Civil  Service 
Reform  Act  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
work  conditions. 

POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVING.  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM. 

STORAGE 

File  folders. 

RETRlEVABIUTY 

By  the  names  of  the  individuals  on 
whom  they  are  maintained. 

SAFEGUARDS: 

Lockable  metal  filing  cabinets  to 
which  only  authorized  personnel  have 
access. 

RETENTION  AND  DoPOSAL. 

Disposed  of  3  years  after  closing  of 
the  case.  Grievances  filed  against 
disciplinary  adverse  actions  are 
retained  by  the  United  States  Secret 
Service  for  4  years.  Disposal  is  by 
shredding  or  burning. 

Sv-STEM  MANAOER(S)  AND  ADDRESStS 

ATF  (Alcohol.  Tobacco  and  Firearms) 
Chief,  Personnel  Division,  1200 
Pennsylvania  Avenue.  NW,  Room 
1211,  Washington.  DC  20226. 

CUSTOMS 

Director.  Office  of  Human  Resources, 
2120  L  Street.  NW  Washington.  DC 
20229. 

E&P  (Engraving  and  Printing)  Chief. 
Office  of  Industrial  Relations.  14th  &  C 
Streets.  SW.  Room  202-13A.  E&P 
Annex.  Washington,  DC  20228. 

FLETC  (Federal  Law  Enforcement 
Training  Center).  Personnel  Officer. 
Building  94.  Room  lF-14,  Glynco.  GA 
31524. 

FMS  (Financial  Management  Service) 
Director.  Personnel  Management 
Division.  401  14th  Street.  SW.  Room 


444.  Liberty  Loan  Bldg..  Washington. 

DC  20227. 
IRS  (Internal  Revenue  Service)  Director. 

Human  Resources  Division.  1111 

Constitution  Avenue.  NW.  Room  1408 

IR.  Washington.  DC  20224. 
DO  (Departmental  Offices)  Chief. 

Personnel  Resources.  Room  1316  MT. 

1500  Pennsylvania  Ave.,  NW, 

Washington.  DC  20220. 
PD  (Public  Debt)  Director.  Personnel 

Management  Division,  300 13th  Street. 

SW.  Room  446-4,  E&P  Annex. 

Washington.  DC  20239. 
SB  (Savings  Bonds)  Personnel  Officer. 

1111  20th  Street.  NW.  Room  225. 

Vanguard  Building.  Washington,  DC 

20226. 
SS  (Secret  Service)  Chief.  Personnel 

Division,  1800  G  Street,  NW,  Room 

901,  Washington  DC  20223. 

Mint 

Assistant  Director  for  Personnel,  633  3rd 

Street.  NW,  Room  651,  Washington. 

DC  20004, 
OCC  (Office  of  Comptroller  of  the 

Currency)  Director.  Human  Resources. 

250  E  Street,  SW.  Washington,  DC 

20219. 
OTS  (Office  of  Thrift  Supervision) 

Director,  Human  Resources  Division 

2nd  Floor,  1700  G  Street,  NW, 

Washington.  DC  20552, 

Records  pertaining  to  administrative 
grievances  filed  at  the  Departmental 
level:  Director,  Human  Resources 
Directorate.  Room  4150-Annex. 
Pennsylvania  Ave.  at  Madison  Place. 
NW,  Wa'iliinplnn  nr  20220. 

NOTIFICATION  PWOCtDtJHf 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  They  may.  however,  contact  the 
agency  personnel  or  designated  office 
where  the  action  was  processed, 
regarding  the  existence  of  such  records 
on  them.  They  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified:  (1)  Name. 
(2)  date  of  birth.  (3)  approximate  date  of 
closing  of  the  case  and  kind  of  action 
taken.  (4)  organizational  component 
involved. 

PfCOnC'  ».CCES,S  PROCEDURES: 

It  IS  requiied  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  However,  after  the  action  has 
been  closed,  an  individual  may  request 
access  to  the  official  copy  of  the 
grievance  file  by  contacting  the  bureau 
personnel  or  designated  office  where  the 
action  was  processed.  Individuals  must 
provide  the  following  information  for 
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their  records  to  be  located  and 
identified:  (1)  Name.  (2)  date  of  birth,  (3) 
approximate  date  of  closing  of  the  case 
and  kind  of  action  taken,  (4) 
organizational  component  involved. 

cok^j:?t  ^G  PECO«o  pnocErt'jOES 

Rev.ew  of  requests  fro:r,  individuals 
seeking  amendment  of  their  records 
which  have  been  the  subject  of  a 
judicial  or  quasi-judicial  action  will  be 
limited  in  scope.  Review  of  amendment 
requests  of  these  records  will  be 
restricted  to  determining  if  the  record 
accurately  documents  the  action  of  the 
agency  ruling  on  the  case,  and  will  not 
include  a  review  of  the  merits  of  the 
action,  determination,  or  finding. 
Individuals  wishing  to  request 
amendment  to  their  records  to  correct 
factual  errors  should  contact  the  bureau 
personnel  or  designated  office  where  the 
grievance  was  processed.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified:  (1)  Name,  (2]  date  of  birth,  (3) 
approximate  date  of  closing  of  the  case 
and  kind  of  action  taken,  (4) 
nr^arjT^h'nna!  rorpr'nn«>nt  involved. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided:  (1)  By  the  individual  on 
whom  the  record  is  maintained,  (2)  by 
testimony  of  witnesses,  (3)  by  agency 
officials,  (4)  from  related 
correspondence  from  organizations  or 
persons. 

SYS"^EMS  EXEMerrEO  "n?©**  CEaT»,M 

PSOVi3(ON3  OF  'WE  AC: 

None. 

Treas..ry   DO    007 

s»s'E«  "^ame: 

Ge.-ierai  Correspondence  Files — 
Treasury /DO. 

Departmental  Offices,  Department  of 
the  Treasury,  1500  Pennsylvania  Ave., 
N'W,  Washington,  DC  20220. 
Components  of  this  record  system  are  in 
the  following  offices  within  the 
Departmental  Offices: 

Office  of  Foreign  Assets  Qjntrpl 

Office  of  Tax  Policy 

Office  of  the  Assista.nt  Secretary  for 

International  Affairs 
Office  of  the  Executive  Secretary 
Off'"e  of  OTerations,  P-jblic  Liaison 

CA-ECO«IES  Of  iKD-wIOoAlS  COVEPcO  B«   "  «£ 
S'STTAK 

.Members  of  Congress,  U.S.  Foreign 
Service  officials,  officials  and  employees 
of  the  Treasury  Department,  officials  of 
municipalities  and  state  governments, 
and  the  general  public  foreign  nationals, 
members  of  the  news  media,  businesses. 


officials  and  employees  of  other  Federal 
Departments  and  agencies. 

CATEGORIES  OF  BECOfiC^S    •<  IiE  S^^STEM. 

Incoming  correspondence  and  replies 
pertaining  to  the  mission,  function,  and 
operation  of  the  Department,  tasking 
sheets,  and  internal  Treasury 
memorandum.  This  system  of  records 
also  contains  a  list  of  individuals  who 
have  asked  to  be  advised  of 
amendments,  announcements,  etc., 
pertaining  to  regulations  administered 
by  the  Office  of  Foreign  Assets  Control. 

autmormr  for  mawttenahce  of  the 
system: 

5  U.S.C.  301. 

PURPOSE(S): 

To  manage  the  high  volume  of 
correspondence  received  by  the 
Departmental  Offices  and  to  accurately 
respond  to  inquiries,  suggestions,  views 
and  concerns  expressed  by  the  writers 
of  the  correspondence.  It  also  provides 
the  Secretary  of  the  Treasury  with 
sentiments  and  statistics  on  various 
topics  and  issues  of  interest  to  the 
Department. 

ROt.:"'  *:f   ..-"^S'S  ''"   f!fC')^DS  Ma.:n-;-  'yED  tN 
THE  SYSTEM  .HC^uD>N'G  Ca'FGOn.fS  OF  USERS 
AND  THE  PURPOSES  OF  Si  Cn  jSES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Provide  information  to  a  congressional 
office  In  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (2)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (3)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  7111  and  7114;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  inform.ation 
pertinent  to  the  investigation;  (5)  provide 
information  to  appropriate  Federal, 
State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license;  (6) 
provide  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings. 


POLICtES  ANO  PIIACnCES  FOR  STORIMO, 
RETRIEVING.  ACCESSINQ,  RETAINING  ANO 
DtSfOSINO  OF  RECORDS  M  THE  SVSTEM: 

STORAGE: 

Paper  records,  file  folders  and 
magnetic  m.edia. 

RETFIEV  ability: 

By  ndme  of  individual  or  letter 
number,  address,  assignment  control 
number,  or  organizational  relationship. 

SAFEGUARDS: 

Access  is  limited  ta  a  jlhorized 
personnel  with  a  direct  need  to  know. 
Rooms  containing  the  records  are  locked 
after  business  hours.  Some  folders  are 
stored  in  locked  file  cabmets  in  areas  of 
limited  accessibility  except  to 
employees.  Others  are  stored  ir. 
electronically  secured  areas  and  vaults. 
Access  to  electronic  records  is  by 
password. 

RETENTION  ANO  DISPOSAL; 

Some  records  are  mai:;:.i.r!ed  for  three 
years,  then  destroyed  by  buming.  Other 
records  are  updated  periodically  and 
m.aintained  as  long  as  needed.  Some 
electronic  records  are  periodically 
updated  and  maintained  for  two  years 
after  date  of  response;  hard  copies  of 
those  records  are  disposed  of  after  three 
months  in  accordance  with  the  NARA 
schedule.  Paper  records  of  the  Office  of 
the  Executive  Secretary  are  stored 
indefinitely  at  the  Federal  Records 
Center. 

SYSTEM  MANAGERtS)  ANO  ADDRESSES: 

Director,  OfPce  of  Foroign  Assets 
Control,  U.S.  Treasury  Department. 
Room  2233.  Treasury  Annex,  1500 
Pennsylvania  Ave.,  NW.  Washington, 
DC  20220. 
Freedom  of  Information  Act  Officer,  or 

Director,  Correspondence  Unit.  Office 

of  Ta.x  Policy,  U.S.  Treasury 

Department,  Room  1124-MT,  15.KJ 

Pennsylvania  .Ave.,  NVV,  Washi.igton, 

DC  20220 
Director,  OASi.-X  Secretariat,  US 

Treasury  Department.  Room  54-:2-MT, 

1500  Pennsylvania  Ave  .  N\V, 

Washington.  DC  20220 
Office  of  the  Executive  Secretary.  U.S. 

Treasury  Department,  Room  3419-MT. 

Washington.  DC  20220 
Director,  Office  of  Operations,  Office  of 

Public  Liaison.  U.S.  Treasury 

Department,  Room  4404-Mf. 

Washington.  DC  20220 

NOTIFICATION  PROCEDURE: 

Individuals  w;shing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  to  gam  access  to  records 

maintained  in  this  system  may  inquire  in 
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accordance  with  instructions  apppRring 
at  31  CFR  part  1,  subpart  C.  appendix  A. 
Individuals  must  submit  a  wnttpn 
request  contain'.ig  the  following 
elements;  (1)  identify  the  record  system; 
(2)  identify  the  category  and  type  of 
records  sought;  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  eniployee  identification 
number,  dates  of  employment  or  similar 
information).  Address  inquiries  to 
Assistant  Director,  Disclosure  Services 
(see  "Record  access  procedures" 
below). 

RECORD  ACCESS  PROCEDURES: 

Assistant  Director,  Disclosure 
Services.  Department  of  the  Treasury, 
Room  10.^j4-MT,  1500  Pennsylvania  Ave.. 
\\V.,  Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Rpcord  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  who  have  corresponded 
with  the  Departmental  Offices,  other 
governmental  agencies  (Federal,  state 
and  local),  foreign  indi\idu;iis  and 
official  sources. 

SYSTEMS  EXEMPTED  FROM  CERT  ASM 
PROVISIONS  OF  THE  ACT. 

.None. 


Treasury/DO  .010 

SYSTEM  NAME: 

Office  of  Domestic  Finance,  Actuarial 
Valuation  System— Treasury/DO. 

SYSTEM  location: 

Departmental  Offices.  Office  of 
Government  Financing,  Office  of  the 
Government  Actuary,  1500  Pennsylvania 
Avenue,  NVv'.,  Washington,  DC  20220. 

categories  of  individuals  covered  by  thl 
system: 

Participants  and  beneficiaries  of  the 
Foreign  Service  Retirement  and 
Disability  System  and  the  Foreign 
Service  Pension  System.  Covered 
employees  are  located  in  the  following 
agencies:  Department  of  State, 
Department  of  Agriculture,  United 
States  Information  Agency,  Agency  for 
International  Development.  Peace 
Corps,  and  the  Department  of 
Commerce. 

CA-^tGORIES  OF  RECORDS  !N  THE  SYSTE.M: 

hifcrmation  in  the  system  is  as 
follows:  Active  Records:  Name;  social 
security  number  salary;  category -grade; 
year  of  entry  into  system;  service 
computation  date;  year  of  birth;  year  of 
resignation  or  year  of  death,  and  refund 
if  any:  indication  of  LWOP  status  (if 
any):  Retired  Records:  Same  as  actives; 


annuity;  year  of  separation;  cause  of 
separation  (optional,  disability, 
deferred,  etc.);  years  and  months  of 
service  by  type  of  service;  single  or 
married;  spouse's  year  of  birth; 
principal's  year  of  death;  number  of 
children  on  annuity  roll;  children's  years 
of  birth  and  annuities 

A'JTHO'^'TY  FOR  M«tNTENftNCE  Or   !>£ 

S''S''!.S' 

22  U.S.C.  1101. 

t  :.ijr-->..u  uses  or  records  MAiN^ft'^FO  tw 

The  S",-STEM,  I»<'CLJ~.NG  CATSGO'^ltS  OF' 
USEHS  AND  THE  PURPOSES  Of  SJCH  USES: 

Data  regarding  specific  Uivi.w...oals  is 
released  only  to  the  contributing  agency 
for  purposes  of  verification. 

POLICIES  i.HD  PRACTICES  FOR  STORING 
BFTRIEVI^G.  ACCESSIWQ.  RSTAINiNG,  AND 
D!S?OS'.MG  OF  fi£CC;U>S  IN  THE  SYSTEM: 

STORAGE: 

Data  are  on  computer  tapes  and 
computer  printouts. 

retrievability: 

Alphabetically.  ^ 

SAFEGUARDS: 

Records  are  stored  in  the  Actuary's 
office.  Access  is  restricted  to  employees 
of  the  Office  of  the  Government 
Actuary. 

RETENTION  AND  DISPOSAL. 

Records  are  retained  on  a  year-to-year 
basis.  When  agencies  whose  pension 
funds  are  valued  forward  new  records 
for  valuation,  older  records  are 
discarded. 

StStcm  manager(s:.  and  address 

The  Government  Actuary, 
Departmental  Offices.  1500 
Pennsylvania  Ave..  NW.,  Washington. 
DC  20220. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  identify  the  category  and  type  of 
records  sought;  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  employee  identification 
number,  dates  of  employment  or  similar 
information).  Address  inquiries  to 
Assistant  Director,  Disclosure  Services 
(see  "Record  access  procedures" 
below). 

RECORD  access  PROCEDURES: 

Assistant  Director,  Disclosure 
Services,  Department  of  the  Treasury. 
Room  1054-MT.  1500  Pennsylvania  Ave.. 
NW..  Washington,  DC  20220. 


CONTESTING  BECORC  PfiCXlOUHf  E: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Del*..      •  .11  tuarial  valuation  are 
provided  by  organizations  responsible 
for  pension  funds  listed  under  "category 
of  individual,"  namely  the  Department 
of  State.  Department  of  Agriculture. 
-United  States  Information  Agency, 
Agency  for  International  Development. 
Peace  Corps,  and  the  Department  of 
Commerce. 

SYSTEMS.  I  *  f  MPTf  D  FROM  CERTAIN 

PROV'SiONS  oi"'  Tr'f  act: 


Treasury 'DO  .052 

SVSTEM  name: 
Travel  Records — Treasury/DO. 

S»STEM  location; 

Financial  Management  Division. 
Room  1010  MT,  1500  Pennsylvania  Ave^ 
NW..  Washington.  DC  20220. 

CATEGORIES  Of'  INOIViCoALS  CQVtB'fC  B»   "?  Hf 

system: 

Ail  individuals  authorized  to  perform 
travel  for  the  Departmental  Offices. 


CArrGORifS  Of  Rf  CORDS 


•('   S*STf„M 


DO  F  70-02.1  (10-87),  Department  of 
the  Treasury  Departmental  Offices 
Travel  Authorization  Form,  with  the  SF 
1012.  Travel  Voucher,  which  details 
travel  performed  and  expenses  incurred 
with  necessary  receipts  to  support  the 
claim  for  reimbursemf "'  '"  '^^  •■■aveler. 

authority  FOR  MAINTENANC I   &f  THE 
8YSTE  U 

5  U.S.C.  5701-5709. 

ROU'TIKE'  -J'SES  or  RtCOROS  M  »;N-' ft  !«ir  5  IN 
■Iiil  S'<ET'IM,  INCLLfO'-NG  Ci'fr.C'ifiifS   nf 
USERS  AND  Ti-'S.  r>uPI>OSl"S  Of  S'JCM  i.:SES: 

These  recoras  ana  miormatiun  in 
these  records  may  be  used  to:  (1) 
Disclose  pertinent  information  to 
appropriate  Federal,  state,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (2) 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (3)  provide 
-information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
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proceedings:  (4)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114:  (5)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation:  (6)  furnish 
another  federal  agency  information  to 
effect  inter-agency  salary  offset;  to 
furnish  another  federal  agency 
information  to  effect  interagency 
administrative  offset,  except  that  no  IRS 
address  information  will  be  disclosed  to 
another  agency  from  this  system;  to 
furnish  a  consumer  reporting  agency 
information  to  obtain  commercial  credit 
reports;  and  to  furnish  a  debt  collection 
contractor  information  for  debt 
collection  services.  Current  mailing 
addresses  acquired  from  the  Internal 
Revenue  Service  and  which  become  a 
part  of  this  system  are  routinely 
released  to  consumer  reporting  agencies 
to  obtain  credit  reports  and  to  debt 
collection  agencies  for  collection 
services  as  necessary;  (7)  disclose 
information  to  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  Counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation  or  settlement 
negotiations  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 

DISCL0S^JR£S  TO  COHi^Mt;^  SEPORTINQ 
AGENCiES: 

Disclosures  pursuant  to  552a(b){12). 
Disclosures  of  debt  information 
concerning  a  government  claim  against 
an  individual  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f)  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701  fa  )f  311 

POUCIES  AND  t>flACT!C£S  COB  S-QCING 
RETt^lEViNG,  ACCESSING,  BE^AINiNG  AND 
DISPOSING  OF  RECOPDS  iN  the  S''STEM 

STORAGE. 

Original  document  forms  in  file 
cabinet. 

RETRiEv  ability: 

Filed  by  name  on  a  fiscal  year  and 
appropriation  basis. 

SAFEGUARDS:  ' 

Non-sensitive  material  handled 
routinely  in  regular  file  cabinet  Access 
to  system  is  limited  to  those  agency 
officials  who  need  to  use  this 
information  as  a  part  of  their  daily  or 
periodic  work  assignments. 


RETENTION  AND  DISPOSAL: 

Presently  retained  for  three  years  and 
then  forwarded  to  the  Federal  Records 
Center  for  an  additional  seven  years, 
then  burned  or  shredded. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director.  Financial  Management 
Division,  Room  1010  MT.  1500 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20220. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request  containing 
the  following  elements:  (1)  Identify  the 
record  system;  (2)  identify  the  category 
and  type  of  records  sought;  and  (3) 
provide  at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
Address  inquiries  to  Assistant  Director. 
Disclosure  Services  (See  "Record  access 
procedures"  below). 

RECORD  ACCESS  PROCEDURES: 

Assistant  Director.  Disclosure 
Services.  Department  of  the  Treasury. 
Room  1054. 1500  Pennsylvania  Ave.. 
N'W..  Washington.  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Facts  and  figures  are  presented  by  the 
individual  who  performed  the 
authorized  travel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Treasury/DO  .053 

SYSTEM  NAME: 

Treasury  Emergency  Preparedness 
Information  Program — Treasury/DO. 

SYSTEM  LOCATION: 

Emergency  Preparedness  Division 
(EPD).  1500  Pennsylvania  Ave..  NW.. 
Room  1308.  Washington,  DC  20220. 

CATEGORIES  OF  INDIVIDU A.  S  COVERED  BV  THE 
SYSTEM: 

(1)  Treasury  Emergency  Management 
Team  Members  (Teams  Alpha,  Bravo 
and  Charlie),  (2)  Key  Treasury 
Personnel. 

CATEGORIES  OF  RECOnDS  ix  'Mf  SVSTEM: 

(1)  Emergency  Management  Team 
Member  Lists  (by  Departmental  Offices 
and  by  Treasury  Bureau  listing);  name, 
position  title,  office/agency.  (2)  Key 
Treasury  Personnel  Alert  Notification 


Lists;  name,  telephone  numbers  (office 
and  home),  office/agency.  (3) 
Information  by  individual  application 
for  Permanent  Badge  for  FEMA  Special 
Facility;  name,  datp  of  birth,  physical 
identification. 

authority  for  maintenance  of  the 
system; 

Treasury  Directive  [TD]  23-01,  Civil 
Emergency  Preparedness  Planning, 
January  29,  1987;  Office  of  Emergency 
preparedness  (OEP)  Circular  9100.2, 
April  12. 19"2;  Executive  Order  12656, 
November  18. 1988:  FEMA  ORDER  SF 
1210.1.  Procedures  for  access  to  Areas  A 
and  B  of  the  Federal  Emergency 
Management  Agency  Special  Facility. 
July  29. 1985;  FEMA  Form  SF-86-12.  July 
1985.  Request  for  Continual  Access  to 
the  FEMA  Special  Facility. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  disclosed  to  the 
Federal  Emergency  Management 
Agency. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DiSFOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

(1)  Magnetic  tapes,  punch  cards  and 
reports,  and  computer  diskettes. 
Emergency  Management  Team  Lists  and 
Alert  Notification  Lists:  Master  copies 
maintained  in  EPD  office.  Copies  are 
prepositicned  within  the  Departmental 
Offices,  Telecommunications  Center, 
Treasury  Emergency  Operating 
Facilities  (TAOF  and  FEMA,/SF).  (2) 
Request  for  permanent  badge  for  FEMA 
Special  Facility:  original  filed  with  the 
Federal  Emergency  Management 
Agency  (FEMA).  Copy  filed  in  EPD 
office. 

retrievability: 

Indi'xed  by  name. 

SAFEGUARDS: 

Treasury  Master  Records  are  stored  in 
lockable  cabinets  or  secure  rooms; 
access  is  limited  to  officials  who  have  a 

.".pf  d  .for  the  information:  employees  are 
trained  to  make  only  authorized 
disclosures. 

RETENTION  AND  DISPOSAL: 

(1)  Emergency  .Manage.iient  Team 
Mem.ber  List,  and  (2)  Key  Treasury 
Personnel  Alert  Notification  Lists  are 
updated  upon  resignation,  retirement  or 
transfer  of  assigned  employee.  Obsolete 
lists  are  destroyed  by  shredding  or 
diskette  erasure.  (3)  Badges  are 
retrieved  and  returned  to  FEMA  for 
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accountability  and  destruction  when 
employee  no  longer  has  official  need  for 
pass. 

SYSTEM  MANASER(S)  AND  ADORESS. 

Emergency  Coordinator,  15(X) 
Pennsylvania  Ave..  NW.,  Room  1308, 
Washington,  DC  20220. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  :n  this 
system  must  submit  a  request  containing 
the  following  elements:  (1)  Identification 
of  the  record  system:  (2)  idtrntifiraticn  cf 
the  category  and  type  of  records  sought. 
and  (3)  at  least  two  item.s  cf  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  sunilar  information). 
Address  inquiries  to  Assistant  Director, 
Disclosure  Services  (See  'Record  access 
procedures"  below). 

RECORD  ACCESS  PROCEDURES: 

Assistant  Director.  Disclosure 
Services,  Department  of  the  Treasury, 
Room  1054,  1500  Pennsvlvania  Avenue, 
\\V.,  Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 

above. 

RECORD  SOURCE  CATEGORIES: 

The  information  m  these  records  was 
provided  by  or  venfied  by  the  subject  of 
the  rpcord,  em.pioyers,  and  co-wnrkcr.s. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  TWe  ACT 

None. 
T'easury/DO  .060 

SYSTEM  NAME: 

Correspondence  Files  and  Records  on 
Employee  Complai;Us  and/or 
Dissatisfaction— Treasury /DO. 

SvsTEM  location: 

Cff.cp  (:f  Personnel,  Room  4150 — 
Annex.  Pennsylvania  Avenue  at 
Madison  Place,  \'W..  Washi'i.st('r,.  DC 
20220. 

categories  of  indtvidualis  covered  bv  the 
system: 

Former  and  current  Department 
employees  who  have  submitted 
complaints  to  the  Office  of  Personnel  or 
whose  correspondence  concerning  a 
matter  of  dissatisfaction  has  been 
rrfcrrcd  to  the  Office  of  Personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Ccrrrspo!:d;':ir,o  dv':i'.irig  with  former 
and  current  employee  complaints. 


AUTHOR  try  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  I '  S  C    3'11 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGOR.ES  Of- 
USERS  AND  THE  PURPOSES  OF  9UCM  USES 

These  rernrds  and  mfomiation  in 
these  records  may  be  used  to:  (1) 
Disclose  pertinent  Information  to 
appropriate  Federal,  state,  and  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of  or  for  enforcing  or 
implem.enting.  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  civil  or 
criminal  law  or  regulation;  (2)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  Individual  to  whom  the 
record  pertains;  (3)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation 

POLICIES  AND  PRACTICES  FOR  STORtNQ. 
FETRIEVIKO.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTSM; 

STORAGE: 

File  folders,  file  cabinets. 

RETRIEV  ABILITY: 

By  bureau  and  employee  name. 

SAFEGUARDS; 

Maintained  in  filing  cabinet  and 
released  only  to  Office  of  Personnel 
staffer  other  Treasury  officials  on  a 

need-to-know  basis. 

BETEHTION  AND  DISPOSAL: 

Kt'  ords  are  maintained  and  disposed 
of  in  accordance  with  Department  of  the 
Treasury  Directive  25-02,  "Records 
Disposition  Management  Program"  and 
ihp  General  Records  Schedule. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  iiu.man  Resources 
Directorate,  Department  of  the  Treasury, 
Room  4150 — Annex  Pennsylvania 
Avenue  at  Madison  Place  NW., 
Washington  DC  2011Q. 

NOTIFICATION  PROCEDURE: 

Persons  mqiiiring  as  to  the  existence 
of  a  record  on  themselves  may  contact: 
Assistant  Director,  (Human  Relations) 
Department  of  the  Treasury,  Room 
4150 — Annex.  Pennsylvania  Avenue  at 
Madison  Place,  NW.,  Washington,  DC 
20220.  The  inquiry  must  include  the 


individual's  name  and  employing 
bureau. 

p  ■•  c  o  eic  A  c  c  t  ss  pnoc  r  du  r  i  s 

Persons  seekii^.g  access  to  records 
concerning  themselves  may  contact:  The 
Director,  Human  Resources  Directorate, 
Department  of  the  Treasury.  Room 
4150 — Annex,  Pennsylvania  Avenue  at 
Madison  Place,  NW.,  Washington,  DC 
20220.  The  inquiry  must  include  the 
individual's  name  and  employing 
bureau. 

CONTESTINa  neCORD  PROCEDURfcS: 

Individuals  wishing  to  request 
amendment  to  their  records  to  correct 
factual  error  should  contact  the  Director 
of  Personnel  at  the  address  shown  in 
Access,  above.  They  must  furnish  the 
following  information:  (a)  Name;  (b) 
employing  bureau;  (c)  the  information 
being  contested;  (d)  the  reason  why  they 
believe  information  is  untimely, 
inaccurate,  incomplete,  irrelevant,  or 
unnecessary. 

BtCOHD  SOU«C€  CATfcGOBitS 

Current  and  former  employees,  and/or 
representatives,  employees'  relatives. 
Congressmen,  the  White  House, 
management  officials. 

S1STEMS  r>FM.PT(Ci  FOOM  CTP^M". 
PROVISIONS  OF  THE  ACT; 

None. 


Trsasu' 


0  .062 


s  ■'■  s  'T  (•  M  NAM  e: 
Executive  Inventory  Files — Treasury/ 

nn 

SYS-'tM  location: 

Room  4150— Annex.  Pennsylvania 
Ave.  at  Madison  Place,  NW., 
Washinston.  DC  20220. 

c*Tic.ORiltS  o^  iNCuvtouAi-S  covintiJ  u«  '••■»(. 

SvCT{  M 

All  SES  and  GS-16, 17  and  18 
employees  of  the  Department  of  the 
Treasury. 

CATECiOP'FS  OF  Rf  CORDS  IN  THE  SYtTEM: 

A  I.;, I.;  v>cb^. ..,.,. on  of  identifying 
biographical  data,  work  experience, 
education,  professional  activities, 
honors,  special  qualifications  and 
references. 


A  .- '"  'r^  O  R  : 


(  j  '.I  J-    MA    >>  '  I  K  ;.,  > 


-f  ,Tr  T^^'C 


SYSTtSA. 

Executive  Order  11315. 

B0'.JT;>*F    uses   OF   Rff'O'JDS   MAINT  t 'N{,::     •H 
■'ME  SVSTFM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  records  in  this  system  may  be 
disclosed  to  a  Congressional  office  in 
order  to  compile  statistical  information 


i:i9i2 
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on  SES  participants.  Information  in  the 
records  may  also  be  shared  with  the 
Office  of  Personnel  Management  and 
other  Federal  agencies  in  compiling 
reports  or  to  correct  information 
maintained  by  0PM  on  Treasury 
Executives. 

poucies  AND  poAcices  for  s'oo'vg 

RETRIEVING,  ACCESSiNG,  RETAINING,  AHO 
DISPOSING  O*  PECOPCS  IN  "-(E  S-'S'EM 

STORAGE: 

r,;t-  Cc.Dinets.  i 

retrievabiuty: 
.Numerically  by  bureau  and  position 

number.  i 

SArEQUARDS: 

.\ccess  is  limited  to  authorized 
I  reasury  personnel  and  management 
officials  on  a  need-to-know  basis. 

RETENTION  AND  DISPOSAL: 

The  records  are  kept  as  long  as  the 
employee  is  assigned  to  an  SES  or  GS- 
16, 17,  or  18  position,  except  for 
employees  who  retire.  The  records  on 
retirees  are  kept  for  approximately  one 
year  from  their  date  of  retirement.  The 
records  are  destroyed  by  burning. 

SYSTEM  MANAGERiS,  AND  ACDRESS: 

Director.  i4umdr.  Resources 
Directorate.  Room  4150 — Annex, 
Pennsylvania  Ave.  at  Madison  Place. 

NW    Washington  Dr  20220. 

NOTIFICATION  P«OC£!;U«E. 

Director,  Human  Resources 
Directorate,  Room  4150 — Anne.x. 
Pennsylvania  Ave.  at  Madison  Place, 
NW..  Washington,  DC  20220.  The 
individual  needs  to  provide  his/her 
name,  present  organizational 
assignment,  position  title  and  grade. 

RECORD  ACCESS  PflOCEOURES: 

S-.-^'  ",  _  ■;fication  ahme 

CONTESTING  RECORD  PROCEDURES 

See  notification  procedure  above. 

RECORD  SOURCE  CATEGC»iES 

The  SF-171  IS  providea  by  the 
employee  to  their  servicing  personnel 
office. 

SYSTEMS  EXEMPTED  FPOM  Cia'A  ^ 
PROVISIONS  OF  THE  ACT. 

None. 

TreaS'jry.'DO    C65  | 

S/STEM  NAME 

Appointment  at  Above  the  Minimum 
Rate  of  the  Grade  Files— Treasury/DQ. 

SYSTEM  LOCATION 

Room  4150-Annex,  Pennsylvania  Ave. 
at  Madison  Place.  NW,  Washington.  DC 
20220. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE       CONTESTING  RECORD  PROCEDURES: 


persons  proposed  for  employment  by 
the  Department  of  the  Treasury  at  a 
salary  rate  above  the  minimum  rate  of 
the  grade. 

CATEGORIES  OF  RECORDS  ih  THE  SYSTEM. 

A  collection  of  documents  required  for 
requesting  approval  of  appointments  at 
a  salary  rate  above  the  minimum  rate  of 
the  grade,  including:  Personal 
Qualifications  Statement  (SF-171); 
Position  Description  (OF-8);  letters  of 
justification;  and  general 
correspondence  requesting  approval  of 
the  action. 

AUTHORITV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  5333. 

ROUTINE  USES  OF  RECOi^yi  Vi  n'A^NFD  IN 
-^'.    S'S-!M,  INCLUDING  CATEGO=  ES  Of 
USER3  AhiS  THE  PURPOSES  CF  SUCH  USES: 

The  information  may  be  used  for 
review/audit  purposes  by  the  Office  of 
Personnel  Management. 

POUCIES  AND  PRACTICES  FOc    ;':,R  NG 
RFTRIEVINO,  ACCESSIN  G    «  F  -  *  '  *<  ^  s  G    A  N ':; 

DISPOSINQ  OF  RECCnns  in  '"F  S  '■'  '5  M 

STORAGE: 

File  cabinets. 

retrievabiuty: 

Indexed  by  name  in  log  and  filed 
chronologically. 

safeguards: 

Access  is  limited  to  authorized 
Treasury  personnel  and  management 
officials  on  a  need-to-know  basis. 

retention  and  disposal: 

Records  are  retained  for  two  years 
and  are  destroyed  by  standard 
destruction  methods  including  burning. 

SYSTEM  MANA0ER(S)  AND  ADDRESS: 

Director.  Human  Resources 
Directorate.  Room  4150-Annex. 
Pennsylvania  Ave.  at  Madison  Place. 
NW.  Washington.  DC  20220. 

NOTIFICATION  PROCEDURE: 

Director.  Human  Resources 
Directorate,  Room  4150-Annex, 
Pennsylvania  Ave.  at  Madison  Place, 
NW.  Washington.  DC  20220.  The 
individual  is  required  to  provide  his/her 
name  and  the  Treasury  organizational 
assignment,  position  title,  grade/salary, 
and  date  of  most  recent  appointment 
above  the  minimum  rate  of  the  grade 
requested. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 


See  "Notification  procecLire"  above. 

RECORD  SOURCE  CATEGORIES: 

The  documents  which  constitute  this 
•iystem,  and  which  are  listed  under 
Categories  of  Records,  came  from  the 
individual  applicant,  his/her  servicing 
personnel  office,  the  Office  of  Personnel 
Management,  and  other  concerned 
management  officials  within  the 
Department  of  the  Treasury. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 


Treasury/DO  .066 

SYSTEM  NAME: 

C  ;rr.bined  Apphcant/ Applicant 
Correspondence  File— Treasury/DO. 

SYSTEM  LOCATION: 

Room  4150-Annex,  Pennsylvania  Ave. 
at  Madison  Place,  NW.  Washington,  DC 
20220. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  sent  applications. 
or  have  asked  questions  about 
employment  in  the  Department  of  the 
Treasury,  or  whose  applications  or 
questions  have  been  referred  to  the 
Department  of  the  Treasury  by  others 
for  reply. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

S'ar.dard  .•XppHcations  for  Federal 
Employn-ien:  (SF-1~1),  ResuT.es 
providing  a  reflection  of  such  personal 
or  job-related  experience  as  the  writer 
elected  to  furnish.  Correspondence  from 
applicants  and  responses  thereto, 
ranging  from  general  inquiries  to  specific 
complaints  about  alleged  practices, 
treatment,  or  requirements. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Tht'^e  records  may  be  disclosed  to  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  v,hom  the  record  pertains. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

Fvf  rahinels, 

RETRIEVABILTTY: 

Alphabetically  by  name  of  applicant. 
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SAFEGUARDS: 

Access  IS  limited  to  authorized 
Trcasurv'  personnel  and  management 
officials  on  a  need-to-know  basis, 

RETENTION  AND  DISI>OSAL: 

Files  are  maintained  for  two  years, 

then  burned 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Human  Resources 
Directorate,  room  4150-Anne\. 
Pennsylvania  Ave.  at  Madison  P!ai  e 
\\V,  Washington.  DC  20220. 

NOT!FICATION  PROCEDURE: 

Director.  Human  Resources 
Directorate,  room  4150- Annex, 
Pennsylvania  Ave.  at  Madison  Place, 
NW,  Washington,  DC  20220.  Since  the 
system  is  filed  alphabetically,  only  the 
applicant's  name  is  required. 

RECORD  ACCESS  PROCEDURES: 

Director,  Human  Resources 
Directorate,  room  4150-.A.nnex. 
Pennsylvania  Ave  at  Madison  Place, 
NW,  Washington.  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOUffCE  CATEGORIES: 

Applications  (SF-171.  resumes]  from 
the  genera!  public,  including 
correspondence  initially  addressed  to 
the  President,  Congressmen,  or  Senators 
are  transmitted  to  this  office  because 
they  deal  with  Treasury  matters,  issues, 
or  employment. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Treasury/DO    067 

SYSTEM  NAME: 

Detailed  Employee  Files— Treasury/ 

DO, 

SYSTEM  LOCeTION: 

Rc::r;.  4l5'>Annc\.  Pennsylvania  Ave. 
a!  Madison  Place,  NW,  Washington,  DC 
20220. 

categories  of  individuals  covebeo  bv  the 
system; 

Departm.ent  of  the  Treasury 
employees  whose  detail  to  other 
positions,  or  other  Government 
employees  whose  details  to  the 
Department  of  the  Treasury,  require 
approval  at  the  Departmental  level. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence  requesting  appro\  ;i! 
of  details  and  Request  for  Personnel 
Action  lSF-52)  which  documents  the 
detail  and  reflects  approval  of  it.  In 


some  instances  there  may  also  be  a 
Personal  Qualifications  Statement  (SF- 
I~l),  and  attachments.  Position 
Description  (OF-8).  and  Request  for 
Approval  of  Non-Competitive  Action 
fSF-591 

AUTHORITY  FOR  MAINTENANCE  Of^  TmE 
SYSTEM: 

5  U.S.C.  3341-3349. 

ROUTINE  USES  OF  RECORDS  MA  NTAIMED  >U 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OE  SUCH  USES: 

These  records  may  be  diSLioseo.  to  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
D!SPCG:Na  OF  RECORDS  IN  ThE  SVSTEM: 

STORAGE: 

File  cabinets. 

RETRIEVABILITY: 

Indexed  by  name  in  log  and  filed 
chronologically. 

SAFEGUARDS: 

Access  is  limited  to  authorized 
Treasury  personnel  and  management 
officials  on  a  need-to-know  basis. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  2  years  and 
are  destroyed  by  standard  destruction 
methods  including  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS; 

Director,  Human  Resources 
Directorate,  Room  4150-Annex, 

Pennsylvania  Ave.  at  Madison  Place, 
\VV,  W  i^hington.  DC  20220. 

NOTIFICATION  PROCEDURE: 

Director,  Human  Resources 
Directorate,  Room  4150-Annex, 
Pennsylvania  Ave.  at  Madison  Place, 
NW,  Washington,  DC  20220.  The 
individual  is  required  to  provide  his/her 
name  and  the  Treasury  organizational 
assignment,  position  title,  grade/salary, 
and  approximate  date  of  the  detail 
requested  requiring  approval  at  the 
Departmental  level 

RECORD  ACCESS  PROCEDURES: 

Director,  Human  Resources 
Directorate,  Room  4150-Annex, 
Pennsylvania  Ave.  at  Madison  Place, 
NW,  Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES 

See  "Record  access  procedures" 

above 

RECORD  SOURCE  CATEGORIES: 

The  documents  which  constitute  this 
system,  and  which  are  listed  under 
Categories  of  Records,  came  from  the 


employee's  servicing  personnel  office, 
and  other  concerned  management 
officials  within  the  Department  of  the 
Treasury. 

«:vS''t,MS  I  >  I  MP'-'IC  rnOM  CEP^'Ai't 
PBC'viS.OKS  Of    '^^F   ACT: 

None. 

Treasury/DO    068 

SVS''CM   NAME: 

i  iiiic-iii-Grade  Exception  Files — 
Treasury/DO. 

SYSTEM   tOCA'''ON 

Room  4150- Annex,  Pennsylvania  Ave. 
at  Madison  Place,  NW,  Washington,  DC 
20220. 

':  A^EGORiES  Of  inDiViDuAlS  COvtPEu  tY  TME 

svs-'em: 

Persons  employed  by,  or  proposed  for 
employment  by,  the  Department  of  the 
Treasury  and  for  whom  an  exception  to 
Time-In-Grade  Restrictions  is  sought. 

CATEGORllS  OF  RECORCiS  IN  THE  system: 

A  v^v/xcvww..  ^i  . ^^.nents  required  for 

approval  of  exceptions  to  Time-In-Grade 
Requirements  including:  Request  for 
Approval  of  Non-Competitive  Action 
(SF-59);  Personal  Qualifications 
Statement  (SF-171);  Position  Description 
(OF-8);  and.  in  some  instances.  Request 
for  Personnel  Action  (SF-52);  and 
memoranda  of  iustification. 

authority  for  malktenanci  o*  '  me 
svstem: 

5  U.S.C.  301,  and  5  U.S.C.  1104. 

POi;''iNf  USES  OF  RECORDS  UbiN^t'Hf:Z    H 
THE  SVST'EM,  INCLUDING  CA'-EGORifS  0? 

,.jSERS  and  the  puRt>c&fs  Of  SUCH  .jsfS: 

Information  from  these  records  may 
be  disclosed  to  (1)  the  Office  of 
Personnel  Management  for  audit  of 
exceptions  granted,  and  (2)  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

POLICIES  AND  PRAC^iCrS  TOW  STrfflVG 
Ri,TR|fVrNG     ACCESS'NC     R|  "■  A'N:k<':;,;     AKD 
r;,  ■t:pcSiNG   or    PECClRrl-      ■>•    ''^('    '■   -'I'FW 

S  '"  OR  A-; J  £ 

rue  cabinet. 

ofTBiF  /ABILITY: 

ihucAcd  by  name  in  log  and  filed 
chronologically. 

;SAH  GUARDS 

Access  is  limited  to  authorized 
Treasury  personnel  and  management 
officials  on  a  need-to-know  basis. 
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Notices 


P  E  TENTION  iMM>  IMSK>SAi: 

Records  are  retained  for  2  years  and 
are  destroyed  by  standard  destruction 

methods  including  burning. 

SYSTEM  MANAOEIl(S)  AMO  AOIMESS: 

Director.  Human  Resources 
Directorate,  Room  4150-Annex, 
Pennsylvania  Ave.  at  Madison  Place, 
NVV.  Washington.  DC  20220. 

NOTIFICATION  pnocer  ..=E,  I 

Director,  Human  Resources 
Directorate.  Room  4150-Annex, 
Pennsylvania  Ave.  at  Madison  Place, 
NW,  Washington,  DC  20220.  The 
individual  is  required  to  provide  his/her 
name  and  the  Treasury  organizational 
assignment,  position  title,  grade/salary. 
and  approximate  date  of  the  Time-In- 
Grade  exception  requested. 

RECORD  ACCESS  PAOCEOURES: 

Directo.',  Human  Resources 
Directorate,  Room  4150-Annex, 
Pennsylvania  Ave.  at  Madison  Place. 
NW,  Washington.  DC  20220. 

See  "Record  access  procedures" 


BECORO  SOURCE  CATEGOSiES. 

The  documents  which  constitute  this 
system,  and  which  are  hsted  under 
Categories  of  Records,  came  from  the 
individual  employee  or  applicant,  his 
servicing  personnel  office,  and  other 
concerned  management  officials  within 
the  Department  of  the  Treasury. 


•4IN 


Pi^Ov  SiONS  Of  r«E  AC- 

None.  I 

T-easary'DO    0": 

3  'S'tM  name: 

.•\a;omated  Systems  Division.  ASD 
Project  Recording  System — ^Treasury/ 
DO. 

S'ST^M  LOCATION 

Room  B-91.  Main  Treasury.  1500 
Pennsylvania  Ave.,  NW,  Washington. 
DC  20220.  I 

CA'EGO«'ES  0-  INDIVIDUALS  COVERED  BY  TWE 

SYSTEM; 

Personnel  in  Automated  Systems 
Division. 

CATEGORIES  0=  "ECOOIDS    N  THE  SYSTEM: 

List  of  prujc^u  dr.v^  ;.me  spent  on  each 
project.  List  of  projected  project 
milestone  dates  and  actual  dates 

completed. 


AUTMOaiTV  f&a  aAiN~cNA^^C£  OF  THE 
S'STEM: 

5  L.S  C.  301. 


HO     -  «*.=:    './^^^•i  C>'   aECOfDS  MAIVTAiMED  IN 
TH€  3  •'<-'¥.     sC.'-in-HQ  ri^FGOWlES  Of 
USERS  AND  THE  PijB:   :  *:  FS  Of  SUCH  USES: 

Disclosures  a:.  :._.  .:.-_j  outside  the 
Department 

POLICIES  AND  PRACTICES  FC-  ^  '     a  n  ;, 
RETRIEVINO.  ACCCSSMQ,  RE^^  NiNG    AND 
DISPOSING  OF  RECORDS  IN  "^  •'   S    S    f  M 

STORAGE: 

Paper,  magnetic  media. 

RETRIEVAWUTV; 

Indexed  by  project.  Retrieved  by 
project,  name  or  code  identifier. 

SAFEGUARDS: 

Under  supervision  of  responsible 
manager  during  working  hours.  Room 
locked  at  other  times. 

RETENTION  ANO  D4SPOSAL: 

Retained  18  months,  then  erased  or 
discarded. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Director,  Automated  Systems 
Division,  room  1136,  Main  Treasury, 
1500  Pennsylvania  Ave.,  NW, 
Washington.  DC  20220. 

NOTIFICATION  PROCEDURE: 

Director,  Automated  Systems 
Division,  room  1138,  Main  Treasury. 
1500  Pennsylvania  Ave.,  NW, 
Washington.  DC  20220.  Identifying 
information — name. 

RECORD  ACCESS  PROCEDURES: 

Written  request  to:  Automated 
Systems  Division,  room  1136,  Main 
Treasury,  1500  Pennsylvania  Ave..  NW. 
Washington.  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  Access  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  furnished  by  ASD  staff 
members. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
Treasury/DO  .111 

SYSTEM  NAME: 

Office  of  Foreign  Assets  Control 
Census  Records — ^Treasury/DO. 

SYSTEM  UKATION: 

Office  of  Foreign  Assets  Control 
Treasury  Annex.  Washington,  DC  20220. 

CATEGORIES  OF  INOIV<Dv,A>  S  '..OVEaEO  B"  THE 
SYSTEM: 

Although  most  reporters  in  the  Census 
in  this  system  of  records  are  not 
individuals,  such  censuses  reflect  some 
small  number  of  U.S.  individuals  as 
holders  of  assets  subject  to  U.S. 


jurisdiction  which  are  blocked  under  the 
various  sets  of  Treasury  Department 
regulations  involved 

Ca^EGOPsES  OF  RECORDS  IN  THE  S'-STEM: 

Reports  of  several  cf  nsuses  of  U.S.- 
based.  foreign-owned  assets  which  have 
been  blocked  at  any  time  since  1940 
under  Treasury  Department  regulations 
found  under  31  CFR  subpart  B.  chapter 
V. 

AUTHORITY  FOR  MAiNTENANCE  OF  THE 
SYSTEM: 

50  L'.S.C.  App.  5(bj.  22  L'.S.C.  2370(a);  • 
50  U.S.C.  1701  et  spq.:  and  31  CFR 
chapter  V. 

RO'JTINE  USES  OF  RECORDS  MAiHTTAINED  IN 
THE  SYSTEM.  INCUIOINO  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  information  to  appropriate 
state  agencies  which  are  concerned  with 
or  responsible  for  abandoned  property; 
(2)  disclose  information  to  foreigri 
governments  in  accordance  with  forma! 
or  informal  international  agreements;  (3) 
provide  information  to  a  Congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (4]  provide 
information  to  third  pa.'-ties  during  the 
course  of  ar.  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation;  (5)  provide 
certain  information  to  appropriate 
senior  foreign-policy-making  officials  in 
the  Department  of  State. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
OiSPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

1950  Census  of  Blocked  Chinese 
Assets  are  stored  in  folders  in  file 
cabinets  in  the  offices  of  Foreign  Assets 
Control,  and  at  the  Federal  Records 
Center;  1964  Census  of  Blocked  Cuban 
Assets  are  stored  m  folders  in  file 
cabinets;  1970  Census  of  Blocked 
Chinese  Assets  are  stored  in  folders  and 
on  computer  printout  ir.  file  cabinets, 
1980  censuses  of  Iranian  Assets  and 
Iranian  Claims  are  stored  in  folders  and 
on  magnetic  tape  in  file  cabinets:  1983 
comprehensive  update  of  blocked  assets 
under  Foreign  Assets  Control 
Rfgulations,  Foreign  Funds  Control 
Regulations,  and  Cuban  Assets  Control 
Regulations  are  stored  in  Treasury 
computers  and  in  folders  in  file  cabinets: 
1986  Libyan  "mini-census"  of  blocked 
assets  are  stored  in  file  folders  and  on 
computer  d  skettes. 
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retrievability: 


By  name  of  holder  or  custodian  or 
owner  of  blocked  property. 

SAFEGUARDS: 

Locked  room,  or  in  locked  file 
cabinets  located  in  areas  in  which 
access  is  limited  to  Foieign  .Assets 
Control  employees.  Computerized 
records  are  password-protected. 

RETENTION  AND  DISPOSAL; 

Records  are  periodically  updated  and 
maintained  as  long  as  needed.  When  no 
longer  needed,  records  are  retired  to 
Federal  Records  Center  or  destroyed  m 
accordance  with  established 
procedures. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director.  Office  of  Foreign  Assets 
Control,  roomi  2233-.Annex,  Department 
of  the  Treasury,  NW,  Washington  DC 
20220. 

MOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  .f 
they  are  named  in  this  system  of 
records,  or  to  gain  access  to  records 
maintained  in  the  system,  must  submit  a 
written  request  containing  the  following 
elements:  (1)  identify  the  record  system.; 
(2)  identify  the  category  and  type  of 
record  sought:  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  employee  identification 
numiber,  dates  of  employment  or  similar 
information).  Address  inquiries  to 
Assistant  Director,  Disclosure  Services 
(See  "Record  access  procedures" 
below  ) 

RECORD  ACCESS  PROCEDURES: 

Assistant  Director,  Disclosure 
Services,  Department  of  the  Treasury, 
room  1054.  1500  Pennsylvania  .Ave,.  \W. 
Washington,  DC  20220. 

CONTESriNO  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Custodians  or  other  holders  of 
blocked  assets, 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None, 
Treasury/DO    114 

SYSTEM  NAME: 

P^oreign  Assets  Control  Enforcement 
Records — Treasury/DO. 

SYSTEM  LOCATION: 

Office  of  Foreign  Assets  Control. 
Treasury  Annex,  Washington,  DC  20220. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  engaged  in  or 
who  are  suspected  of  having  engaged  in 
transactions  and  activities  prohibited  by 
Treasury  Department  regulations  found 
at  31  CFR  subpart  B,  chapter  V. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM 

Documents  related  to  suspected  or 
actual  violations  of  relevant  statutes 
and  regulations  administered  by  the 

Office  of  Foreign  .Assets  Control. 

AUTHORITY  FOR  MAINTENANCE  Or  THE 
S>STEM: 

50  U  S  C.  App.  5(b);  50  U.S.C.  1701  et 
seq-  22  US  C  287(c);  22  U.S.C.  2370(a): 
and  31,  CFR,  chapter  V;  100  Stat.  1086. 
as  amended  by  !U  P- -^  756,  Pub.  L  99- 
631. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOIMO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  information  to  appropriate 
Federal  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order  or  license:  (2)  disclose  information 
to  a  Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  official 
functions;  (3)  disclose  information  to  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosure  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations  or  in  response  to 
a  subpoena  or  m  connection  with 
criminal  law  proceedings;  (4)  disclose 
information  to  foreign  governments  in 
accordance  w  ith  formal  or  informal 
international  agreements;  (5)  provide 
information  to  a  Congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM 

STORAGE: 

F;ie  folders  and  magnetic  media. 

RETRIEVABILITY: 

By  name  of  individual. 


SAFEGuaBCS; 


Folders  in  locked  file  cabinets  are 
located  in  areas  of  limited  accessibility. 
Computerized  records  are  password- 
protected. 


RETEN-iON  iNT 


■spcsal; 


RecoiQs  are  penudically  updated  and 
are  maintained  as  long  as  necessary. 
When  no  longer  needed,  records  are 
retired  to  Federal  Records  Center  or 
destroyed  in  accordance  with 
established  procedures. 

SYSTEM  MANAGCRfSl  AND  ADDRESS: 

Director,  U;..^l  ^i  J  ^leign  Assets 
Control,  Room  2233-Annex.  U.S. 
Treasury  Department.  Washington,  DC 

20220. 

NOTIFICATION  PROCIDURE 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

HICORO  ACCESS  PROCrC'UBES: 

Ihis  system  oi  recurus  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTfKiC  RfCORD  PBOCEOljeiES: 

See    Recuru  dccess  piuuodures" 
above. 

RICORD  SOuRCt  C*''lOOPiIS 

From  the  individual,  from  the  Office  of 
Foreign  Assets  Control  investigations, 
and  from  other  federal,  state  or  local 
agencies. 

SVETIMS  IXEMPTfO  FBOM  CFffUlN 
PROVISIONS  Of  TM£  ACT 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3),  (d).  (e)(1).  (e)(4).  (G).  (H).  (I), 
and  (f)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a(k)(2). 

Trf-isury  ''DO     *  *8 

S'vS''EM  mame: 

roreign  Assets  Control  Licensing 
Records — Trea  sury  /DO. 

svsTiM  lOCA'^ion: 

Office  of  Foreign  Assets  Control. 
Treasury  Annex,  Washington,  DC  20220. 

CATEGORIES  OF  rNOrVIOUALS  COVFREO  BY  THE 

S  V  S  T  f  M 

Applicants  for  permissive  and 
authorizing  licenses  under  Treasury 
Department  regulations  found  at  31  CFR 
subpart  B,  chapter  V. 

CATEOORIES  OF  RECOROS  IN  THE  tVSTEM: 

Applications  i_:  Ii-^sury  Ucenses — 
together  with  related  and  supporting 
documentary  material  and  copies  of 
licenses  issued. 
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Ar  : 


1992  /  Notices 


A  JTMORITY  FO«  MAINTENANCE  OF  THE 

S'STEIH; 

50  Li.S.C.  App.  5(b):  22  U.S.C.  2370(a]; 
22  U.S.C.  287[c);  50  U.S.C.  1701  et  seq.; 
31  CFR.  chapter  V;  100  Stat.  1086.  as 

aT.pndpdbvHI  Rp';  7^R  Pub.  L.  9^-631. 

ROL-TiNE  'jSES  OC  SCCOor^  M»!NTAIN€0  IN 

THE  SVSTEM,  .NC'-J'JiHG  CA    liOC''  -S  'if 
LSER3  AMO  THE  fHiRK>S£S  Of  SuCH  wS£S: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  infonnation  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violation  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license:  (2) 
disclose  information  to  the  Department 
of  State.  Commerce.  Defense  or  other 
federal  agencies,  in  connection  with 
Treasury  licensing  policy  or  other 
matters  of  mutual  interest  or  concern;  (3) 
disclose  information  to  a  Federal,  State, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 
official  functions:  (4)  disclose 
information  to  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosure  to  opposing  counsel  or 
witnesses,  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  in  response  to  a  subpoena 
or  in  connection  with  criminal  law 
proceedings;  (5)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements:  (6)  provide  information  to  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

POl!C;ES  AMD  Pt?AC~XES  FOB  s^0=  •^G 
PETRiEViNG,  ACCESSING.  HE' A  >,■'...;  .is;; 
D  SPOSiSC  (yc  RECORDS  IN  '-■=  ".  •  ■=  'f  M 

S'csage; 
r  ;is  folders  and  magnetic  media. 

PETWIEVABIUTY: 

The  records  are  retrieved  by  license 
or  letter  number. 

SAFEGUARDS: 

Folders  m  locked  filed  cabinets  are 
located  in  areas  of  limited  accessibility. 
Computerized  records  are  password- 

r"otected. 

I 

SETEHTlOf*  AND  OtSPOSAi- 

Records  are  periodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed.  When  no  longer  needed, 
records  are  retired  to  Federal  Records 
Center  or  destroyed  in  accordance  with 
established  procedures. 


SYSTEM  MANAGEi«(S)  A>.D  AI>Df;£3S: 

Director.  Office  of  Foreign  Assets 
Control,  Room  2233-Annex.  Department 
of  the  Treasury.  Washington,  DC  20220. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  to  gain  access  to  records 
maintained  in  the  system  of  records, 
must  submit  a  written  request 
containing  the  following  elements:  (1) 
Identify  the  record  system;  (2)  identify 
the  category  and  type  of  records  sought: 
and  (3)  provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Assistant  Director, 
Disclosure  Services  (See  "Record  access 
procedures"  below). 

RECORD  ACCESS  PROCEDURES: 

Assistant  Director,  Disclosure 
Services,  Department  of  the  Treasury. 
Room  1054, 1500  Pennsylvania  Ave.. 
NW,  Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 


RECORD  SOURCE  CATEGORIES: 

Applicants  for  Treasury  Department 
licenses  under  regulations  administered 
by  the  Office  of  Foreign  Assets  Control. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Treasury/DO  .144 

SYSTEM  name: 

General  Counsel  Litigation  Referral 
and  Reporting  System — Treasury/DO. 

SYSTEM  location: 

U.S.  Department  of  the  Treasury, 
Office  of  the  General  Counsel,  1500 
Pennsylvania  Avenue  NW,  Washington, 
DC  20220. 

CATEGORIES  OF  INDIVIDUALS  COVERED  S<   '-£ 
SYSTEM: 

Persons  who  are  parties,  plaintiff  or 
defendant,  in  civil  litigation  or 
administrative  proceedings  involving  or 
concerning  the  Department  of  the 
Treasury  or  its  officers  or  employees. 
The  system  does  not  include  information 
on  every  civil  litigation  or 
administrative  proceeding  involving  the 
Department  of  the  Treasury  or  its 
officers  and  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  consists  of 
index  cards  and  a  computer  data  base 
containing  information  related  to 
litigation  or  administrative  proceedings 


involving  or  concer"ing  the  Department 
of  the  Treasury  or  its  officers  or 
employees. 

authoritv  for  maintenance  of  the 

svstem: 

5  U.S.C.  301:  31  U.S.C.  301.  , 

ROUTIS-E  USES  OF  RECORDS  MA'NTAiNED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  pertinent  information  to 
appropriate  Federal,  State,  or  foreign 
agencies  responsible  for  investigating  or 
prosecuting  the  violations  of  or  for 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation:  (2) 
disclose  information  to  a  Federal,  State, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency  s  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3) 
disclose  infonnation  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  Utigation,  or  settlement 
negotiations  in  response  to  a  subpoena 
or  in  connection  with  criminal  law 
proceedings;  (4)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (5)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  m.ade  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(6)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (7)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 

RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

The  index  cards  are  maintained  in  a 
file  box.  The  computerized  records  are 
maintained  in  computer  data  banks  and 
printouts. 

retrievability: 

The  index  cards  are  filed 
alphabetically  by  the  name  of  the  non- 
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govi'mment  party  involved  in  the  r.jsr 
The  computer  information  is  sorted  by 
court  level,  by  a  date  indicating  whether 
the  case  record  concerns  a  new  or  old 
case  or  by  a  date  indicating  whether  the 
case  record  has  been  updated 
subsequent  to  the  prior  mcnlhly  report. 

SAKEGUABDS: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authorized  personnel. 

RFTiNr.ON  AND  DISPOSAL; 

The  index  cards  are  maintained 
during  the  pending  litigation  and  for 
approximately  three  years  thereafter. 
They  are  then  destroyed.  The  compuior 
information  is  maintained  dunng  the 
pending  litigation  and  is  deleted  from 
the  system  once  !he  case  is  resoived. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  General  Counsel 

(Legislation,  Litigation,  and  Regulation]. 
Office  of  the  General  Counsel. 
Department  of  the  Treasury,  1500 
Pennsylvania  Ave.,  NW..  Washington. 
DC  20220. 

NOTIFKATJON  PPOCEOUWE: 

Individuals  wishing  to  be  notifif^d  if 
they  are  named  tn  this  system  of 
records,  or  gam  access  to  records 
mamtamed  in  this  system  must  submit  a 
written  request  containing  the  following 
elements;  (1)  An  identification  of  the 
record  system:  and  (2)  an  identification 
of  the  category  and  type  of  records 
sought.  This  system  contains  records 
that  are  exempt  under  31  CFR  1  36.  5 
U.S,C.  552a(j)(2);  and  (k)(2).  Address 
inquiries  to  Assistant  Director. 
Disclosure  Services.  Department  of  the 
Treasury,  Room  1054  MT.  1500 
Pennsylvania  Ave.,  NVV.,  Washington, 
DC  20220 

RECORD  ACCESS  PROCEDURES: 

Assistar.!  Director,  Disclosure 
Services,  Departm.ent  of  the  Treasury, 
Room  1054, 1500  Pennsylvania  Ave., 
NW,  Washington,  DC  20220, 

CONTESTING  RECORD  PROCEDURES; 

See  "Record  access  procedures" 

cbcvp. 

RECORD  SOURCE  CATEGORIES: 

Treasury  Department  Legal  Division, 
Department  of  Justice  Legal  Division. 

SYSTEMS  EXEMPTED  FROM  CEBTA'N 
PROVISIONS  OF  THE  ACT: 

This  system  is  ext-rnut  from  5  U.S.C. 
552a(d),  (e)(1).  (ejl3),  (e)(4)(C),  (H),  (1). 
and  (f)  of  the  Privacy  Act  pursuant  to  5 
r  S  C.  552a(k)(2), 


TreriSury/DO    U9 

SYSTEM  NAME: 

Fortigii  .-Assets  Control  Legal  Files — 
Treasury/DO, 

sySTEvi  locatkjh: 

U,S.  Department  of  the  Treasury, 
Room  2101-Annex.  Washington.  DC 

20220, 

CA'EGOniES  OF  iNDiVIDUALS  COYl-PtD  Bi    tHt 

sv  s'*:  m: 

Persons  who  are  or  who  have  been 
parties  in  litigation  involving  the  Office 
of  Foreign  Assets  Control  or  statutes 
and  regulations  administered  by  the 
agency  found  at  31  CFR  subpart  B. 
chapter  V. 

categories  of  RECORDS  IN  THE  SVSTM 

Information  and  documents  relating  to 
litigation  involving  the  Office  of  Foreign 
Assets  Control  or  statutes  and 
regulations  administered  by  the  agency. 

flLTTHORITY  FOR  MAINTENANCE  OF  TM6 

system; 

.1  U,S,C,  301;  50  U,S.C.  App.  5(b);  50 
U.S.C.  1701  et  seq:  22  U,S,C,  2370(a). 

routine  uses  of  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
UStRS  AND  THE  PURPOSES  OF  SUCH  uStS 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Prosecute,  defend,  or  intervene  in 
litigation  related  to  the  Office  of  Foreign 
Assets  Control  and  statutes  and 
regulations  administered  by  the  agency; 
(2)  disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order  or  license:  (3)  disclose  information 
to  a  Federal,  State,  or  local  agency, 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 
official  functions;  (4)  disclose 
information  to  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings;  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  Inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 


POLICIES  AND  ff-t-'  • 

BfTBIFVPNO,    *C(  »•-'■>.> 

Disr>'0?i)*«ri  o*  Bi      >-  ■ 


C[    -   »in    >. 


«NO 


STORAGE. 

Folders  in  file  cabinets  and  magnetic 
media. 

RETRIEVABtUTV. 

By  name  of  private  plaintiff  or 
defendant. 

SAFEGUAROS: 

Folders  in  locked  file  cabinets  are 
located  in  areas  of  limited  accessibility. 
Computerized  records  are  password- 
protected. 

RETEPmON  AND  DISPOSAL: 

Records  are  periodically  updated  and 
maintained  as  long  as  needed. 


■  s  T  r  I 


»A>^AGtR:S     «•«  t 


Administrative  Officer,  Room  3006- 
MT,  U.S.  Treasury  Department, 
Washington,  DC  20220. 

K 0 '"■r-\ c A T 1 0 N  p R CH- 1, :;i u re: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  identify  the  category  and  type  of 
records  sought;  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  employee  identification 
number,  dates  of  employment  or  similar 

RECORD  ACCESS  PROCtOURLS. 

Address  inquiries  to  Assistant 
Director.  Disclosure  Services, 
Department  of  the  Treasury,  Room  1054. 
1500  Pennsylvania  Ave,,  NW, 
Washington,  DC  20220. 

CONTESTINQ  RECORD  PROCEDURES: 

See  "Record  access  procedures'" 
above. 

RECORD  s  o  -J  K  c «:  c  * '  (  'j  o  -i '  E  S: 

Pleadings  and  oiner  materials  filed 
during  course  of  a  legal  proceeding, 
discovery  obtained  pursuant  to 
applicable  court  rules;  materials 
obtained  by  Office  of  Foreign  Assets 
Control  investigation;  material  obtained 
pursuant  to  requests  made  to  other 
Federal  agencies;  orders,  opinions,  and 
decisions  of  cc;'*' 

?vc-r{-M5  tYrMPrr;  (ROW  CtRlAiH 

p'Rf,".'  s>OKS  cf  ■'•-•»  *ct: 
None. 

Trcasury.'tX)    ''50 

S  '•  S'T  M  NAME: 

L»,=^..ur,L.re  Records— Treasury/DO. 
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srsTEM  location: 

Departmental  Offices,  Department  of 
the  Treasury.  1500  Pennsylvania  Ave.. 
^:\V  Washington  DC  20220 

CATEGORIES  OF  IMD'V'OUALS  COVERET  B>   *-^E 
SYSTEM. 

Individuals  who  have  submitted 
requests  for  information  to  the 
Departmental  Offices  or  who  have 
appealed  initial  denials  to  the  requests. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Requests  for  records  or  information 
pursuant  to  the  Freedom  of  Information 
Act,  5  U.S.C.  552,  and/or  the  Privacy 
Act,  5  U.S.C.  552a,  internal  processing 
documents,  memoranda,  and  referrals 
are  kept  by  the  Disclosure  Office. 
Copies  of  requested  records  are  kept  by 
the  prc^ram  office  responsible  for 
fulfilling  the  request. 

Aw'HOB'"''  =0B  Mi  N  'c^<ANCE  OF  THE 
5 '-5 'EM; 

;  „.S.C.  552,  5  U.S.C.  552a,  31  CFR 
part  1. 

BOw~'NE  '^SEi  Of  BCCOP;.  ?  »,:.-.  ',-.;. NED  IN 
--IE  SVSTEM    !NC^'JD'm:  CA'-GOn  F  3  OF 
i^SFPS  ANO  T,<E  »UO»05ES  OF  S  .Ch  JSES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  information  to  other  agencies 
when  required  for  coordination  of 
response  or  referral;  (2)  disclose 
information  to  the  Department  of  Justice 

Fnf   ^ofo^r^inri   |avV    SUltS 

POUCIES  AND  P«?ACT1CES  FOB  :~-C=  xC 
SETBIEVING,  ACCHSSnG    RE'4>.SC    *SD 
DISPOSING  Of  SECOSOE    N  ^HF  S-S-EM 

S-QRAGE; 

Paper  files,  magnetic  media. 

R£TB:EVABiLir.: 

By  name  and  case  number. 

SAFEGUARDS: 

Sioied  in  filing  cabinets.  Access 
limited  to  individuals  with  need  to  know 
or  legitimate  right  to  review. 

RETENTION  AND  OSOOSAL; 

Retained  .:;  a^..o.-dance  with  the 
provisions  of  the  Departmental  records 
management  procedures. 

SYSTEM  MANAGEflfS)  AND  ADDRESS: 

\^- .-'-::' [jr-       :.  J.sclosure 
Services.  Department  of  the  Treasury, 
Room  1054, 1500  Pennsylvania  Ave., 
\  W,  Washington,  DC  20220. 

Deputy  Assistant  Secretary  (Law 
K.Tforcement),  Department  of  the 
Treasury,  Room  4328. 1500  Pennsylvania 
Ave.,  NW,  Washington,  DC  20220 

Freedom  of  Information  Act  Officer  or 
Director.  Correspondence  Unit.  Office  of 
Fax  Policy.  Department  of  the  Treasury. 


Room  1124. 1500  Pennsylvania  Ave., 
NW,  Washington,  DC  20220 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  identify  the  category  and  type  of 
records  sought;  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  employee  identification 
number,  dates  of  employment  or  similar 
information).  Address  inquiries  to 
Assistant  Director,  Disclosure  Services 
at  the  above  address. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  who  make  Freedom  of 
Information  Act  requests,  federal 
officials  responding  to  Freedom  of 
Information  Act  requests,  and 
documents  from  official  records., 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
Treasury/OO  .156 

SYSTEM  name: 

Tax  Court  Judge  Applicants — 

Treasu.ry/DO. 

SYSTEM  LOCATION: 

Department  of  the  Treasury.  Office  of 
the  General  Counsel.  Room  3000  MT. 
1500  Pennsylvania  Ave..  NW, 
Washington.  DC  20220. 

CATEGORIES  OF  INDIVIDUALS  COVERED  B.  ^HE 
SYSTEM: 

Individuals  requesting  consideration 
for  appointment  to  Tax  Court 
judgeships 

CATEGORIES  OF  RECORDS  iM  THE  SYSTEM: 

Information  concerning  the 
qualification  of  individuals  for 
appointment  to  the  Tax  Cour« 

AUTHORrrV  FOR  MAINTENANCE  OF  ZHt 

system: 
26  U.S.C.  7443. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  iN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 

jst«s  j>^:,  '-'  s>|j«5>ose:s  Of  such  jses: 

iniormauon  irom  tnis  system  may  be 
disclosed  to  the  White  House  with 
recommendations  to  the  President  on 
appointments  to  the  Tax  Court. 


POLICIES  AND  PRACTICES  FOR  8TORINQ, 
RETRIEVINQ,  ACCESSING.  RETAININQ.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

F:ie  cabinets. 

RETRlEVABILir/: 

By  name  of  individual. 

SAFEGUARDS; 

The  files  are  kept  in  locked  cabinets 
vvith  a  limited  number  of  employees 

permitted  access. 

RETENTION  AND  DISPOSAL; 

The  records  relating  to  individuals 
date  from  1981  and  are  destroyed  at  the 

end  of  each  administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrative  Officer,  Office  of  the 
General  Counsel,  Room  3006-MT,  1500 
Pennsylvania  Ave.,  N^,  Washington, 
DC  20220. 

nCTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  Identify  the  category  and  type  of 
records  sought;  (3)  Provide  at  least  two 
items  of  secondary  identification  (date 
of  birth,  employee  identification  number, 
dates  of  employment  or  similar 
information).  Address  inquiries  to 
Assistant  Director,  Disclosure  Services 
(See  "Record  access  procedures" 
below). 

RECORD  ACCESS  PROCEDURES: 

Assistant  Director,  Disclosure 
Services.  Departmert  of  the  Treasury, 
room  1054  .Ml.  1500  Pennsylvania  Ave., 
NW,  Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

Si'f  '  Reru'd  access  procedures" 

RECORD  SOURCE  CATEGORIES: 

Individual  concerned  and  letters  of 
recommendation  from  other  individuals 
submitted  at  the  request  of  the 
individual  and/or  the  Depart.ment 

SYSTEMS  EXEMPT  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 


Treasury/DO  .183 

SYSTEM  NAME; 

Private  Relief  Tax  Dili  Files — C)''fice  of 
the  Assistant  Secretary  for  Tax  Policy — 
Treasury/DO. 
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SVSTEM  location: 

Room  4040-Kfr,  1500  Pennsylvar.M 
Ave..  NW.  Washington,  DC  20220. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEIH: 

Individuals  who  have  had  p.-.v.ite 
relief  tax  bills  introdured  in  Congress  en 
their  behalf. 

CATEOORtES  Of  RECOODS  IW  TMI  SVSTEM: 

Congressional  Committee  or  OMD 
request  for  Treasury  views  on  ;>roposed 
legislation,  plus  comments  on  pnjposal 
from  offices  or  bureaus  of  Trt;^'^su^y  pin,'! 
the  Internal  Revenue  Service  data 
concerning  the  issues  involved  and  that 
unit's  rerommendation.  .ind  the  rrport  of 
the  Treasury  on  the  FiJI, 

AUTMOfllTY  FOR  MAINTENAHCE  OF  THE 
SYSTEM: 

5U.S.C.  30-1. 

ROUTINE  USES  OF  RECORDS  MAirTTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  from  this  system  niav  he 
disclosed  to  0MB  and  Congress. 

r>oucies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

File  folders. 

retrievabiuty: 

By  bill  numbers  or  na:TiP  of  p<  r-sop.  for 
whom  relief  is  souglit. 

safeguards: 

Access  iirmted  to  Tcx  Policy 
personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  penodicaiiy  updated  to 
reflect  changes  and  maintained  as  long 
as  needed  until  shipped  to  National 
Archives  and  Records  .'Xdministration. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Technical  Infonr.ation  Specialist, 

room  4040-Nfr,  IJJOO  Pennsylvrin-a  Avp., 
NW,  Washington.  DC  20220. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  li 

tiiey  are  nam.ed  in  this  system,  of 
records,  or  gam  access  to  records 
maintained  m  this  system  nust  sub.^i;  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  identify  the  category  and  type  of 
records  sought;  and  (3)  provide  at  least 
two  Items  of  secondary  identification 
(d.ite  of  birth,  employee  identificaiior. 
number,  dates  of  employment  or  siiiiii.ir 
information).  Address  inquiries  to 
Assistant  Director,  Disclosu.-e  S>ervices 
(See  "Record  access  procedures" 
below]. 


RECORD  ACCESS  PROCEDURES: 

.•\ssistdnt  Uwf'ctoT,  Disclosure 
S' Tvices.  Dep  irtnient  of  the  Treasury, 
room  1054-Nrr,  1500  Pennsylvania  Ave., 
NW,  Washington,  DC  20220. 

CONTESTIWO  RECORD  PROCEDURES 

See  A( cess  above. 

RECORD  SOUKCE  CATEGORIES: 

i'nncipaily  the  C^ongrcsb  and  the 
Internal  Revenue  Service. 

SVSTEMS  EXEMPTED  FROM  CEPTt  •« 
PROVISIONS  Of  THE  ACr. 

None. 
Treasury /DO    1M 

S'STEM  NAMt: 

General  Allegations  and  Investigative 
Records — Treasury/DO. 

SYSTEM  LOCATION: 

Off.fc  of  the  Inspector  General,  ICC 
Buildir.g.  12C1  Constitution  Ave.  NW., 
VVash'.nclon,  DC  20423. 

CATEGORIES  OF  INDIVIDUALS  COVERED  EY   THE 
SYSTEM: 

(A)  Current  and  former  employees  of 
the  Department  of  the  Treasury  and 
persons  whose  association  with  current 
and  former  employees  relate  to  the 
alleged  violations  of  the  Department's 
rules  of  conduct,  the  Office  of  Personnel 
Managem.ent  merit  system,  or  any  other 
criminal  or  civil  misconduct,  which 
affects  the  integrity  or  facilities  of  the 
Department  of  Treasury.  The  names  of 
individuals  and  the  files  in  their  names 
may  be;  [1)  Received  by  referral;  or  (2) 
initiated  at  the  discretion  of  the  Office 
of  the  Inspector  General  in  the  conduct 
of  assigned  dubes.  (B)  Individuals  who 
are:  Witnesses;  complainants; 
confidential  or  nonconfidential 
informants;  suspects;  defendants; 
part  es  who  have  been  identified  by  the 
Otfice  of  the  Inspector  General, 
constituent  units  of  the  Department  of 
Treasury,  other  agencies,  or  members  of 
the  general  public  in  connection  with  the 
authorized  functions  of  the  Inspector 
General.  (C)  Current  and  former  senior 
Treasury  and  bureau  officials  who  are 
the  subject  of  investigations  initiated 
and  conducted  by  the  Office  of  the 
Inspector  General. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(A)  Letters,  memoranda,  and  other 
documents  citing  complaints  of  alleged 
criminal  or  administrative  misconduct. 
IR)  investigative  files  which  include:  (1) 
Reports  of  investigations  to  resolve 
allegations  of  misconduct  or  violations 
of  law  with  related  exhibits,  statements, 
affid  r.its,  records  or  other  pertinent 
documents  obtained  daring 
investigations;  {2]  transcripts  and 


documentation  concerning  requests  and 
approval  for  consensual  (telephone  and 
consensual  nontelephone]  monitoring: 
(3)  reports  from  or  to  other  law 
enforcement  bodies;  (4)  prior  criminal  or 
noncriminal  records  of  individuals  as 
they  relate  to  the  investigations;  and  (5) 
reports  of  actions  taken  by  management 
personnel  regarding  misconduct  and 
reports  of  legal  actions  resulting  from 
violations  of  statutes  referred  to  the 
Department  of  Justice  for  prosecution. 

AUTHORfT>'  rOB  MAIwrH-AWCF  OF  TMF 
SVSTEM: 

31  VS.C.  321. 


ROUTINE  USES 
THE  SYSTEM 
USERS  AND  Tf 


Of  i-l  (,  C'RDS  M,  it  .K  •  A  «.t  ;,;  ".. 
Nr  L  ,.;  D '  n  C,  ;:  *  '  I  ij  ORIES  OF 
f  P...s-',j-l  S  O*   SUCH  USES: 


These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  information  to  the  Department 
of  Justice  in  connection  with  actual  or 
potential  criminal  prosecution  or  civil 
litigation;  (2)  disclose  pertinent 
information  to  appropriate  Federal, 
State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  or 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation;  (3)  disclose 
information  to  a  Federal,  State,  or  local 
agency,  maintaining  civil,  criminal  or 
other  relevant  enforcement  information 
or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
employee,  or  the  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations  in  response  to  a 
subpoena  or  in  connection  with  criminal 
law  proceedings:  (5)  provide  information 
to  a  congressional  office  in  response  to 
an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(6)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (7)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 
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POLICES  AND  PRACTICES  =0R  S'ORINQ 
flETBIEVINO.  ACCESSING.  fiV^A  H'SG  ANC 
DISPOSING  OF  RECORDS  IN  "wr  S^S'HM 

STORAGE: 

V^pcT  records  in  file  jackets  and 
magnetic  media  maintained  in  locked 
safes. 

retrievabiuty: 

.•\lphabetically  by  name  and  by  case 
number. 

safeguards; 

Records  and  word  processing  disks 
are  maintained  in  locked  safes  and  all 
access  doors  are  locked  when  office  is 
vacant.  The  records  are  available  to 
Office  of  the  Inspector  General 
personnel  who  have  an  appropriate 
security  clearance  on  a  need-to-know 
basis.  I 

RETENTIO**  AND  DISPOSAL: 

investigative  files  are  stored  on-site 
for  three  years  and  indices  to  those  files 
are  stored  on-site  for  five  years.  The 
word  processing  disks  will  be  retained 
indefinitely;  however,  they  will  be 
updated  periodically  to  reflect  changes 
and  will  be  purged  when  the  information 
is  no  longer  required.  Upon  expiration  of 
their  respective  retention  periods,  the 
investigative  files  and  their  indices  are 
transferred  to  the  Federal  Records 
Center,  Suitland,  Maryland,  for  storage 
and  in  most  instances  destroyed  by 
burning,  maceration  or  pulping  when  20 
years  old. 

SVS^EM  MANAGERlS.  ASC  iODRESS: 

Inspector  General.  Room  2412-MT. 
1500  Pennsylvania  Ave.  N\V.. 
Washington,  DC  20220. 

NO'IFICAT-ON  PROCEDURE: 

Pursuant  to  5  U.S.C.  552a  {j){2)  and 
(k){2),  this  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PflOCEO-^RES 

See  "Notification  Procedures"  above. 

CONTESTING  RECORD  P«OCED  JPES: 

'^^  •'  '  Vo'ification  Pruurrdures"  above. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  Individuals'" 
above.  This  system  contains 
investigatory  material  for  which  sources 
need  not  be  reported. 

SYSTEMS  EXEMPTED  FROM  C£B-i,N 
P<»OVISlONS  Of  TME  ACT: 

; .:  5  system  is  exempt  from  5  U.S.C. 
552(a)(cK3)(4),  (d)(l)(2)(3)(4),  (e)(l){2)(3). 
(4)  (G).  (H),  and  (I),  (e)  (5)  and  (8),  (f)  and 
(g)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a  (j)(2)  and  (k)(2). 


T  eTsjry/DO  .191 
SYSTEM  NAME: 

OIG  Management  Information  System 
(MIS). 

SYSTEM  location: 

Office  of  Inspector  General  (OIG),  all 
headquarters,  regional  and  field  offices. 
(See  appendix  A.) 

CATEGORIES  OF  INDIVfDUALS  COVERED  Sv  tme 
SVSTEM: 

Current  and  former  employees  of  the 
Office  of  Inspector  General. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  MIS  Personnel  system  records 
contain  OIG  employee  name,  office, 
start  of  employment,  series/grade,  title, 
separation  date;  (2)  MIS  tracking 
records  contain  status  information  on 
audits,  investigations  and  other  projects 
from  point  of  request  or  annual  planning 
through  follow-up  and  closure;  (3)  MIS 
Timekeeping  records  contain  assigned 
projects  and  distribution  of  time;  (4)  MIS 
Equipment  Inventory  records  contain 
assigned  equipment;  (5)  MIS  Travel 
records  contain  dates,  type  of  travel  and 
costs;  (6)  MIS  Training  records  contain 
dates,  title  of  training,  and  costs. 

«,;-«ORlTV  FOR  MAINTENANCE  OF  THE 

S' j'cM: 

Inspector  General  Act  of  1978  (Pub.  L 
95-452).  as  amended.  5  U.S.C.  301  and  31 
use.  321. 

PURPOSE: 

The  purpose  of  the  MIS  system  is  to; 
(1)  Manage  effectively  OIG  resources 
and  projects;  (2)  capture  accurate 
statistical  data  for  mandated  reports  to 
the  Secretary  of  the  Treasury,  the 
Congress,  the  Office  of  Management  and 
Budget,  the  General  Accounting  Office. 
The  President's  Council  on  Integrity  and 
Efficiency  and  other  federal  agencies; 
and  (3)  provide  accurate  information 
critical  to  the  OIG's  daily  operation, 
including  employee  performance  and 
conduct. 

ROUTINE  USES  OF  RECORDS  MAN^AiNED  iN 
TME  SVSTEM.  INCUIDINQ  CATFcoRsES  OF 
USERS  AND  TME  PURPOSES  Of  SjCh  sjSES: 

(1)  A  record  from  the  system  of 
records,  which  indicates,  either  by  itself 
or  in  combination  with  other 
information,  a  violation  or  potential 
violation  of  law,  whether  civil  or 
criminal,  and  whether  arising  by  statute, 
regulation,  rule  or  order  issued  pursuant 
thereto,  may  be  disclosed  to  a  Federal, 
State,  local,  or  foreign  agency  or  other 
public  authority  that  investigates  or 
prosecutes  or  assists  in  investigation  or 
prosecution  of  such  violation,  or 
enforces  or  implements  or  assists  in 
enforcement  or  implementation  of  the 


ttatute,  rjle.  regulation  or  order  (2)  A 
record  from  the  system  of  records  may 
be  disclosed  to  a  Federal,  State,  local,  or 
foreign  agency  or  other  public  authority, 
or  to  private  sector  (i.e.,  non-Federal, 
State,  or  local  government)  agencies, 
organizations,  boards,  bureaus,  or 
commissions,  which  maintain  civil, 
criminal,  or  other  relevant  enforcement 
records  or  other  pertinent  records,  such 
as  current  licenses  in  order  to  obtain 
information  relevant  to  an  agency 
investigation,  audit,  or  other  inquiry,  or 
relevant  to  a  decision  concerning  the 
hiring  or  retention  of  an  employee  or 
other  personnel  action,  the  issuance  of  a 
security  clearance,  the  letting  of  a 
contract,  the  issuance  of  a  license,  grant 
or  other  benefit,  the  establishment  of  a 
claim,  or  the  initiation  of  administrative, 
civil,  or  criminal  action.  Disclosure  to 
the  private  sector  may  be  made  only 
when  the  records  are  properly 
constituted  in  accordance  with  agency 
requirements;  are  accurate,  relevant. 
timely  and  complete;  and  the  disclosure 
is  in  the  best  interest  of  the  Government. 
(3)  A  record  from  the  system  of  records 
may  be  disclosed  to  a  Federal.  State, 
local,  or  foreign  agency  or  other  public 
authority,  or  private  sector  (i.e.,  non- 
Federal,  State,  or  local  government) 
agencies,  organizations,  boards, 
bureaus,  or  commissions,  if  relevant  to 
the  recipient's  hiring  or  retention  of  an 
employee  or  other  personnel  action,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  the  issuance  of  a 
license,  grant  or  other  benefit,  the 
establishment  of  a  claim,  or  the 
initiation  of  administrative,  civil,  or 
criminal  action.  Disclosure  to  the  private 
sector  may  be  made  only  when  the 
records  are  properly  constituted  in 
accordance  with  agency  requirements; 
are  accurate,  relevant,  timely  and 
complete;  and  the  disclosure  is  in  the 
best  interest  of  the  Government.  (4)  A 
record  from  the  system  of  records  may 
be  disclosed  to  any  sou.'-ce.  private  or 
public,  to  the  extent  neccssar>'  to  secure 
from  such  source  information  relevant  to 
a  legitimate  agency  investigation,  audit, 
or  other  inquiry.  (5)  A  record  from  the 
system  of  records  may  be  disclosed  to 
the  Department  of  Justice  when  the 
agency  or  any  component  thereof,  or 
any  employee  of  the  agency  in  his  or  her 
official  capacity,  or  any  employee  of  the 
agency  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  the 
United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
use  of  such  records  by  the  Department 
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of  Justice  is  deemed  by  the  agency  to  be 
relevant  and  necessary  to  the  htigation 
and  the  use  of  such  records  by  the 
Department  of  justice  is  therefore 
deemed  by  the  agency  to  be  for  a 
purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records.  (6)  A  record  from  the 
system  of  records  may  be  disclosed  m  a 
proceeding  before  a  court  or 
adjudicative  body,  when  the  agency,  or 
any  component  thereof,  or  any  employee 
of  the  agency  in  his  or  her  official 
capacity,  or  any  employee  of  the  agency 
in  his  or  her  mdividua!  capacity  where 
the  agency  has  agreed  to  represent  the 
em.ployee,  or  the  United  States,  where 
the  agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
agency  determines  that  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation  and  the  use  of  such  records  is 
therefore  deemed  by  the  agency  to  be 
for  a  purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records.  (7)  A  record  from  the 
system  of  records  may  be  disclosed  to  a 
.Member  of  Congress  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  Member  of  Congress  made  at 
the  request  of  that  individual.  (8)  A 
record  from  the  system  of  records  may 
be  disclosed  to  the  Department  of 
justice  and  the  Office  of  Government 
Ethics  for  the  purpose  of  obtaining 
advice  regarding  a  violation  or  possible 
violation  of  statute,  regulation,  rule  or 
order  or  professional  ethical  standards. 
(9)  A  record  from  the  system  of  records 
may  be  disclosed  to  the  Office  of 
Management  and  Budget  for  the  purpose 
of  obtaining  its  advice  regarding  agency 
obligations  under  the  Privacy  Act,  or  in 
connection  with  the  review  of  private 
relief  legislation.  (10)  A  record  from  the 
system  of  records  may  be  disclosed  in 
response  to  a  subpoena  issued  by  a 
Federal  agency  having  the  power  to 
subpoena  records  of  other  Federal 
agencies  if,  after  careful  review,  the  OIG 
determines  that  the  records  are  both 
relevant  and  necessary  to  the  requesting 
agency's  needs  and  the  purpose  for 
which  the  records  will  be  used  is 
compatible  with  the  purpose  for  which 
the  records  were  collected.  (11)  A  record 
from  the  system  of  records  may  be 
disclosed  to  a  private  contractor  for  the 
purpose  of  compiling,  organizing, 
analyzing,  programming,  or  otherwise 
refining  records  subject  to  the  same 
limitations  applicable  to  U.S. 
Department  of  Treasury  officers  and 
employees  under  the  Privacy  Act.  (12)  A 
record  from  the  system  of  records  may 
be  disclosed  to  a  grand  jury  agent 


pursuant  either  to  a  Federal  or  State 
grand  jury  subpoena,  or  to  a  prosecution 
request  that  such  record  be  released  for 
•he  purpose  of  its  introduction  to  a 
grand  jury  provided  that  the  Grand  Jury 
channels  its  request  through  the 
cognizant  U.S.  Attorney,  that  the  U.S. 
Attorney  has  been  delegated  the 
authority  to  make  such  requests  by  the 
Attorney  General,  that  she  or  he 
actually  signs  the  letter  specifying  both 
the  information  sought  and  the  law 
enforcement  purpose  served.  In  the  case 
of  a  State  Grand  Jury  subpoena,  the 
State  equivalent  of  the  U.S.  Attorney 
and  Attorney  General  shall  be 
substituted.  (13)  A  record  from  the 
system  of  records  may  be  disclosed  to  a 
Federal  agency  responsible  for 
considering  suspension  or  debarment 
action  where  such  record  would  be 
relevant  to  such  action.  (14)  A  record 
from  the  system  of  records  may  be 
disclosed  to  an  entity  or  person,  public 
or  private,  where  disclosure  of  the 
record  is  needed  to  enable  the  recipient 
of  the  record  to  take  action  to  recover 
money  or  property  of  the  United  States 
Department  of  the  Treasury,  where  such 
recovery  will  accrue  to  the  benefit  of  the 
United  States,  or  where  disclosure  of  the 
record  is  needed  to  enable  the  recipient 
of  the  record  to  take  appropriate 
disciplinary  action  to  maintain  the 
integrity  of  the  programs  or  operations 
of  the  Department  of  the  Treasury.  (15) 
A  record  from  the  system  of  records 
may  be  disclosed  to  a  Federal,  state, 
local  or  foreign  agency,  or  other  public 
authority,  for  use  in  computer  matching 
programs  to  prevent  and  detect  fraud 
and  abuse  in  benefit  programs 
administered  by  an  agency,  to  support 
civil  and  criminal  law  enforcement 
activities  of  any  agency  and  its 
components,  and  to  collect  debts  and 
over  payments  owed  to  any  agency  and 
its  components.  (16)  A  record  from  the 
system  of  records  may  be  disclosed  to  a 
public  or  professional  licensing 
organization  when  such  record 
indicates,  either  by  itself  or  in 
combination  with  other  information,  a 
violation  or  potential  violation  of 
professional  standards,  or  reflects  on 
the  moral,  educational,  or  professional 
qualifications  of  an  individual  who  is 
licensed  or  who  is  seeking  to  become 
licensed.  (17)  A  record  from  the  system 
of  records  may  be  disclosed  to  the 
Office  of  Management  and  Budget,  the 
General  Accounting  Office,  the 
President's  Council  on  Integrity  and 
Efficiency  and  other  Federal  agencies 
for  mandated  reports. 


DISCLOSURE  TO  CONSUMER  REPOfmNO 

AGENCIES 

Debtor  mformation  may  also  be 
furnished,  in  accordance  with  5  U.S.C. 
552a(b)(12)  and  section  3  of  the  Debt 
Collection  Act  of  1982,  to  consumer 
reporting  agencies  to  encourage 
repayment  of  an  overdue  debt. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
HETREV  NG.  ACCESStNQ.  RETAINtNa  AND 

rj '  s  po  s '  N  G  o  f  ore  c;  f :::.  s  <h  ''  h  f  5  i  s  "■  r  m 

S  T  O  RAG  E, 

raper  records  and  magnetic  media. 

RfTRlEV  ABILITY: 

Mjst  files  are  accessed  by  OIG 
employee  name,  employee  number, 
office,  or  cost  center.  Some  records  may 
be  accessed  by  entering  equipment  or 
project  information. 

Sftff  GUARDS: 

Access  is  limited  to  OIG  employees 
who  have  a  need  for  such  information  in 
the  course  of  their  work.  A  central 
console  is  located  in  a  departmental 
computer  room  which  is  staffed  during 
normal  business  hours  and  locked  at 
other  times.  Terminals  and  paper  copies 
are  maintained  in  offices  which  are 
staffed  during  normal  business  hours 
and  locked  at  other  times.  Access  to 
records  on  magnetic  media  is  controlled 
by  computer  passwords.  Access  to 
specific  MIS  records  is  further  limited 
and  controlled  by  computer  security 
programs  limiting  access  to  authorized 
personnel. 

RETEIfriON  AND  DISPOSAL: 

Records  are  periodically  updated  to 
reflect  changes  and  are  retained  as  long 
as  necessary. 

?;  '■  s  ■■  f  w  y  A  N  '•  (",  t-  p  ■  '  '  «  N  D  AOORESS: 

Assistani  inspector  General  for 
Policy,  Planning  and  Resources,  Room 
7210. 1201  Constitution  Avenue,  NW., 
Washington,  DC  20220. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  to  gain  access  to  records 
maintained  in  this  system  may  inquire  in 
accordance  with  instructions  appearing 
in  31  CFR  part  1,  subpart  C,  appendix  A. 
Individuals  must  submit  a  written 
request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  identify  the  category  and  type  of 
records  sought;  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  employee  identification 
number,  dates  of  employment  or  similar 
information).  Address  inquiries  to 
Assistant  Director.  Disclosure  Services 
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(see  "Record  Access  Procedures' 

below). 


RECORD  ACCc.ii  f<^*: 


.  =  ES; 


Assistant  Director,  Disclosure 
Services.  Department  of  the  Treasury. 
Room  1054. 1500  Pennsylvania  Avenue. 
NVV..  Washington.  DC  20220. 

CONTESTING  Bf  coo?"  ooOCEDURES: 

i^^    Kc__:-  ."i-^^^.,  procedures" 
above. 

=  tCO!»D  so^^"':;  ':a';3c=  =s: 
Cu.Tent  anU  lormer  employees  of  the 


QIC 

S-3'EVS  EJEMf'E-  '■ 


ERTAIN 


Appendix  A 
Headquarters: 

Department  of  Treasury 

Office  of  Inspector  General 

Office  of  the  Assistant  Inspector  General  for 

Policy,  Planning  and  Resources 
Room  7210 

1201  Constitution  Avenue,  NW. 
Washington,  DC  20220 

Field  Locations:  Contact  System  Manager  for 

addresses. 
Department  of  Treasury 
Office  of  Inspector  General 
Office  of  the  Assistant  Inspector  General  for 

Investigations 
Office  of  the  Regional  Inspector  General  for 

Investigations.  Central  Regional  Office 
Chicago.  IL  80605 
Department  of  Treasury 
Office  of  Inspector  General 
Office  of  the  Assistant  Inspector  General  for 

Investigations 
Office  of  the  Regional  Inspector  General  for 

Investigations.  Southern  Regional  Office 
Houston.  TX  77057 

Department  of  Treasury 

Office  of  Inspector  General 

Office  of  the  Assistant  Inspector  General  for 

Investigations 
Office  of  the  Regional  Inspector  General  for 

Investigations 
VVeslem  Regional  Office 
El  Segundo.  CA  90245-4320 
Department  of  Treasury 
Office  of  Inspector  General 
Office  of  the  Assistant  Inspector  General  for 

Audit 
FLETC  Field  Office 

Federal  Law  Enforcement  Training  Center 
Clynco.  GA  31524 
Department  of  Treasury 
Office  of  Inspector  General 
Office  of  the  Assistant  Inspector  General  for 

Audit 
Office  of  th«  Regional  Inspector  General  for 

Audit 
Northeastern  Regional  Office.  Boston.  MA 

02222-105E 

Department  of  Treasury 
Office  of  Inspector  General 
Office  of  the  Assistant  Inspector  General  for 
Audit 


Office  of  ine  Kegional  Inspector  General  for 

Audit 
Northeastern  Regional  Office 
New  York  Field  Office 
New  York.  NY  10048 
Department  of  Treasury 
Office  of  Inspector  General 
Office  of  the  Assistant  Inspector  General  for 

Audit 
Office  of  the  Regional  Inspector  General  for 

Audit 
Northeastern  Regional  Office 
Philadelphia  Field  Office 
Philadelphia.  PA  19106 
Department  of  Treasury 
Office  of  Inspector  General 
Office  of  the  Assistant  Inspector  General  for 

Audit 
Office  of  the  Regional  Inspector  General  for 

Audit 
Central  Regional  Office 
Chicago,  IL  60603 
Department  of  Treasury 
Office  of  Inspector  General 
Office  of  Assistant  Inspector  General  for 

Audit 
Office  of  the  Regional  Insptector  General  for 

Audit 
Central  Regional  Office 
Chicago  Field  Office 
Chicago,  IL  60605 
Department  of  Treasury' 
Office  of  Inspector  General 
Office  of  the  Assistant  Inspector  General  for 

Audit 
Office  of  the  Regional  Inspector  General  for 

Audit 
Central  Regional  Office 
Indianapolis  Field  Office 
Indianapolis,  IN  4627B 
Department  of  Treasury 
Office  of  Inspector  General 
Office  of  the  Assistant  Inspector  General  for 

Audit 
Office  of  the  Regional  Inspector  General  for 

Audit 
Southern  Regional  Office 
Houston.  TX  77057 

Department  of  Treasury 

Office  of  Inspector  General 

Office  of  the  Assistant  Inspector  General  for 

Audit 
Office  of  the  Regional  Inspector  General  for 

Audit 
Southern  Regional  Office 
Miami  Field  Office 
Miami.  FL  33131 

Department  of  Treasury 

Office  of  Inspector  General 

Office  of  the  Assistant  Inspector  Genera!  for 

Audit 
Office  of  the  Regional  Inspector  General  for 

Audit 
New  Orleans  Field  Office 
New  Orleans,  LA  70130 
Department  of  Treasury 
Office  of  Inspector  Genera! 
Office  of  the  Assistant  Inspector  General  for 

Audit 
Office  of  the  Regional  Inspector  General  for 

Audit 
Western  Regional  Office 
El  Segundo.  CA  90425-4320 
Department  of  Treasury 


Office  of  Inspector  General 

Office  of  the  Assistant  Inspector  General  for 

Audit 
Office  of  the  Regional  Inspector  General  for 

Audit 
Western  Regional  Office 
San  Francisco  Field  Office 
San  Franrisf-n  TA  94103 

T'MSury.'DO  -""93 

S'S-EM  NAME: 

Lnpijj  f_e  Locator  and  Automated 
Directory  System — Treasury /DO. 

s  -s-EM  location: 

Main  Treasury  Building,  1500 
Pennsylvania  Ave..  NW,  Washington. 
DC  20220. 

CATEGORIES  Of  INOIVICUAlS  CCv'Et^EO  a»  The 

S'Ste.m: 

;:.:v;.-.T.dtJon  on  all  employees  of  the 
Department  is  maintained  in  the  system 
if  the  proper  locator  can!  is  provided. 

CATEOOWES  Of  RECORDS  IN  THE  SYSTEM 

Name,  office  telephone  number, 
bureau,  o^ice  symbol,  building,  room 
number,  home  address  and  phone 
number,  and  person  to  be  notified  in 
case  of  emergency. 

A'JTHORITV  FOR  WAiNTENANCE  OP  T«E 
SYSTEM: 

5  U.S.C.  301. 

SOC'NE  JSES  OF  RECORDS  MAfNTAiNEO  IN 
THE  SYSTEM,  'NCLUDING  CATEGORIES  OF 
USERS  AND  -mE  PURPOSES  OF  SUCH  USES. 


lJ: 


i  are  not  made  outside  of 


the  Department. 

POLtCiES  AND  PRACTICES  FOR  STORING, 
RETRIE/INQ,  »CCESSt»»Q,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  T^E  SYSTEM 

S'ORAGfJ 

Hard  copy  and  magnetic  media. 

RfR)EVJ>BtUTy: 

iiidexed  by  name  and/or  block  code 
numbers. 

SAFEGUARDS; 

All  records,  iru.'  ;i3ing  computer 
system  and  ail  termmais  are  located 
within  secure  space.  Only  authorized 
personnel  h.-ne  arcc'is 

RETENnO««  AND  DISPOSAL. 

Records  are  kept  as  long  as  needed, 
updated  periodically  and  destroyed  by 

burn.r.g 

S'STEM  MAhAOER(S)  AND  ADDRESS 

('■   f:.  ]'e!ecarr;mur!ica!;ons 
(.■pt';-;iv,ijns  Branch.  Room  1121 -.MI.  la* 
pi'nnsylvania  fKxe  .  NVV,  Washington. 
DC  20220. 
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NOTIFICATION  PROCEDURE: 

See  "System  Manager'"  above. 

RECORD  ACCESS  PROCEDURES; 

See  "System  Manager"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "System  Manager    above. 

RECORD  SOURCE  CATEGORIES: 

information  ;s  provided  by  individual 
employees.  Necessary  changes  made  if 

requested. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
Treasury/DO  .194 

SYSTEM  NAME: 

Document  Delivery  Coniroi  S\stem — 
Treasury. 

SYSTEM  LOCATION: 

Department  of  the  Treasury, 
Information  Services  Division,  Room 
5030-Nfr,  1500  Pennsylvania  A\  erue. 
N'W.,  Washington,  DC  20220. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Department  employees  who  are 

library  users. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

Employees  who  borrow  library 
n.aterials  or  receive  current  news 
publications  or  library  matena!  on 
distribution. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5U.S,C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosures  are  not  made  outside  the 

Department. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

Records  of  items  borrowed  from  the 
Treasury  Library  collection  and 

distribution  lists  for  publications  are 
maintained  m  computer  disk  and  tape 
files.  Hard  copy  printouts  of  data  are 
used  for  working  copies  to  update 
computer  data  bases.  Computer  files  ar*^ 
maintained  by  name  of  subscriber  or 
borrower,  office  locator  information, 
office  billing  code  (for  subscription 
control  module}  and  tiiie  of  publication. 

RETRIEVABILrrY: 

Data  can  be  retrieved  from  the  system 
by  borrower  name,  office  or 
organization,  and  publication  title. 


SAFEGUARDS: 

Access  to  the  computerized  systems 
on-line  requires  knowledge  of 
identification  codes  and  protocols  for 
calling  up  the  data  files;  printed  lists  of 
borrower  names  are  kept  in  a  locked 
file.  Access  to  the  necessary  protocols 
and  identification  codes  is  limited  to 
staff  of  the  Readers  Services  Branch 
responsible  for  maintenance  and 
oversight  of  the  circulation  and 
distribution  functions. 

RETENTION  AND  DISPOSAL: 

Only  current  data  are  maintained  on- 
line; hard  copy  of  computer  data  for  the 
circulation  and  distribution  functions  is 
kept  on  a  current  basis  only. 

SVSTEM  MANAGERfS)  AND  ADDRESS: 

Assistant  Direc'or.  l.^or.iry  n:id 
Information  Services,  Department  of  the 
Treasury,  Room  5030-MT,  1500 
Pennsylvania  Ave.,  NW.,  Washington, 

lie  :o2:o, 

NOTIFICATION  PROCEDURE: 

Inquiries  shouid  be  addressed  to 
Ass;s*ar.t  Director.  Disclosure  Services, 
Department  of  the  Treasury,  Room  1054- 
MT,  1500  Pennsyh  ania  Ave.,  NW., 
Washington  DC  20220. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

Si'f  'Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Charge-out  records  completed  by 
borrowers.  Requests  for  distribution 
submitted  by  Treasury  officials  and 
employees. 

SYSTEMS  EXEMPTED  FROM  Crf»^*'N 
PROVISIONS  OF  THE  ACT: 

None.  , 


Treasury/DO  .^96 
SVSTEM  NAME: 

Security  Information  System — 
Treasury/DO. 

SYSTEM  LOCATION: 

Components  of  this  system  are 
located  in  the  following  offices  within 
the  Departmental  Offices:  Office  of 
Security,  Room  1302  MT,  1500 
Pennsylvania  Avenue,  .NW., 
Washington.  DC  20220,  and  Assistant 
111  rector.  Security,  Safety  and  Parking, 
Administrative  Operations  Division, 
Room  1212  MT,  1500  Pennsylvania 
Avenue.  NW.,  Washington,  DC  2^220 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

(1)  Department  of  the  Treasury 
officials  who  classify  documents  with  a 


national  security  classification,  i.e..  Top 
Secret,  Secret,  or  Confidential.  (2)  Each 
Department  of  the  Treasury  official,  by 
name  and  position  title,  who  has  been 
delegated  the  authority  to  downgrade 
and  declassify  national  security 
information  and  who  is  not  otherwise 
authorized  to  classify  a  document  at  its 
present  classification  level.  The 
authority  may  only  be  delegated  by  the 
Secretary  or  the  Assistant  Secretary  of 
the  Treasury  (Management).  (3)  Each 
Department  of  the  Treasury  official,  by 
name  and  position  title,  who  has  been 
delegated  the  authority  for  original 
classification  of  national  security 
information,  exclusive  of  officials 
specifically  authorized  original 
classification  authority  by  31  CFR  part  2. 
Delegations  of  Top  Secret  original 
classification  authority  require  that  the 
authorizing  official  be  the  Secretary  or 
the  Assistant  Secretary  of  the  Treasury 
(Management).  (4)  Each  Department  of 
the  Treasury  office  by  name  and 
position  title  delegated  the  authority  to 
derivatively  classify  national  security 
information  in  accordance  with  an 
approved  classification  guide  or  on  the 
basis  of  source  documents.  (5)  Each 
Department  of  the  Treasury  official  whn 
does  not  have  original  classification 
authority  for  national  security 
information  and  who  is  not  authorized 
to  downgrade  and  declassify  national 
security  information,  but  who  may 
control  and/or  decontrol  officially 
limited  information.  (6)  An  alphabetical 
listing  of  Department  of  the  Treasury 
employees  who  have  valid  security 
violations  as  a  result  of  the  improper 
handling,  safeguarding,  or  storage  of 
classified  national  security  and  officially 
limited  information.  (7)  Department  of 
the  Treasury  personnel  concerned  with 
classified  national  security  and  officially 
limited  information  who  have 
participated  in  a  security  orientation 
program  regarding  the  salient  features  of 
the  security  requirements  and 
procedures  for  the  handling  and 
safeguarding  of  such  information. 

CA'''f&OP  tS  or  BtCO«DS  IN  TM|.   S'S'f  M 

The  following  records  are  maintained 
by  the  Director  of  Security:  (1)  Report  of 
Authorized  Downgrading  and 
Declassification  Officials,  (2)  Report  of 
Authorized  Classifiers,  (3)  Report  of 
Authorized  Derivative  Classifiers,  (4) 
Designation  of  Controlling/ 
Decontrolling  Officials,  and  (5)  Record 
of  Security  Violation.  The  Assistant 
Director,  Security,  Safety  and  Parking 
maintains  the  following  records:  The 
Physical  Security  Orientation 
Acknowledgement. 
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ftUTHO«1T>  FOf»  MAINTENANCE  OF  THE 
Svstem; 

Elxecutive  Order  No.  12356,  dated 
April  2.  198Z  Title  31.  Subtitle  A.  Part  2. 
and  Treasury  Directives  71-02.  dated 
May  14, 1990,  and  71-04.  dated  June  13. 
1990. 

Puav>OS€tSi: 

The  system  is  designed  to  (1)  oversee 
compliance  with  Executive  Order  No. 
12356  and  Departmental  programming 
and  implementation,  (2)  ensure  proper 
classification  of  national  security 
information,  (3)  record  details  of  valid 
security  violations  and  (4)  assist  in 
determining  the  effectiveness  of 
information  security  programs  affecting 
classified  and  officially  limited 
information. 

BOC-HNE  USES  OP  RECORDS  MAINTAINED  IN 
THE  SYS-'EU,  INCLUDING  CATEGORIES  Of 

USERS  AND  THE  FnjoPCSi:  C'C  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to  disclose 
information  to  appropriate  Federal 
agencies  and  for  enforcing  or 
implementing  a  statute,  rule,  regulation 
or  order.  i 


pc.iC'ES  ANO  pt>A<r-\ce»l 
RfcTRiEviNQ,  *ccE3S'NQ,i«fTiMm»i8  imo 

DISPOSING  Of  9EC0B0S  -H  TME  ?YS"¥ 
STORAGE; 

r{ard  Copy  paper  files. 

RcTRjEWABILmr. 

Manually  filed  and  indexed  by  office 
or  bureau,  date,  name  of  official  and 
position  title,  where  appropriate. 

SAfEGvA.^OS;  ' 

Secured  in  security  equipment  to 
which  access  is  limited  to  personnel 
with  the  need  to  know. 

RETENTION  ANO  DISPOSAL:  I 

With  the  exception  of  the  Record  of 
Security  Violation,  which  is  maintained 
for  a  period  of  two  years,  and  the 
Security  Orientation  Acknowledgement, 
the  remaining  records  are  destroyed 
and/or  updated  on  an  annual  basis. 
Destruction  is  effected  by  shredding  or 
other  comparable  means. 

SYSTENI  MANAGEPI5:  AN":   irOSE^S 

Director  of  Security,  1302  Main 
Treasury  Building,  1500  Pennsylvania 
Avenue  NW..  Washington,  DC  20220, 
and  Assistant  Director,  Security,  Safety 
and  Parking,  Administrative  Operations 
Division,  Room  1212  MT,  1500 
Permsylvania  Avenue.,  NW., 
Washington.  DC  20220. 

sc"C'Cat;o»<  p^octDune: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 


records,  or  to  gain  access  to  records 
maintained  in  this  system,  must  submit 
a  written  request  containing  the 
following  eie.iirints:  (1)  Identify  the 
record  system:  (2)  identify  the  cateqory 
and  types  of  rnoords  sought;  and  (3) 
provide  at  Ic  i,-t  two  items  of  secondary 
identificatic  ,  'Jate  of  birth,  employee 
identificatio:.  .amber,  dates  of 
employmen'  :r  .similar  information)  to 
the  Assistc-n'  D  rector.  Disclosure 
Services,  f^'e'    Record  access 
procedures    biiow), 

RECORD  ACC'.SS  i^i^OCEDURES:        '' 

Assistaii"  r    :ctor,  Disclosure 
Services,  D-  ^  .rnient  of  the  Treasury. 
Room  1054  M  T.  1500  Pennsylvania  Ave.. 
NW..  Wast   j.r    n.  DC  20220. 


CONTESTING 

See  "Rec 
above. 


s:     RO  PROCEDURES: 

rJ  .<cces8  procedures" 


RECORD  SOUfOt 

The  sourr.  . 
office  and  i 
Departmem  ^ 
information    .  - 
violation  is  r 
the  Treasury 


ATEQORtES: 

. '  t  the  information  are 
iu  employees  of  the 
'he  Treasury.  The 
-nceming  any  security 
uorted  by  Department  of 
Nf  curity  officials  and  the 
U.S.  Department  of  State  security 
officials  as  concerns  Treasury  personnel 
attached  to  US.  diplomatic  posts  or 
missions. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Treasury/DO  .200 

SYSTEM  NAME: 

FinCEN  Data  Base— Treasury/DO. 

SYSTEM  LOCATION: 

The  Financial  Crimes  Enforcement 
Network,  3833  North  Fairfax  Drive. 
Arlington,  Virginia  22203. 

CATEGORIES  OF  INDIVIDUALS  COVERED  Bf  f»L 
SYSTEM: 

(1)  Individuals  who  relate  in  any 
manner  to  official  FinCEN  efforts  in 
support  of  the  enforcement  of  the  Bank 
Secrecy  Act  and  money-laundering  and 
other  financial  crimes.  Such  individuals 
may  include,  but  are  not  limited  to. 
subjects  of  investigations  and 
prosecutions;  suspects  in  investigations: 
victims  of  such  crimes;  witnesses  in 
such  investigations  and  prosecutions: 
and  close  relatives  and  associates  of 
any  of  these  individuals  who  may  be 
relevant  to  an  Investigation;  (2)  Current 
and  former  FinCEN  personnel  whom 
FinCEN  considers  relevant  to  an 
investigation  or  inquiry:  (3)  individuals 
who  are  the  subject  of  unsolicited 
information  possibly  relevant  to 
violations  of  law  or  regulations,  who 


offer  unsolicited  information  relating  to 
such  violations,  who  request  assistance 
from  FinCEN  and  who  make  inquiries  of 
FinCEN. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Every  possible  iype  of  information 
that  contributes  to  effective  law 
enforcement  may  be  maintained  in  this 
system  of  records,  including,  but  not 
limited  to,  subject  files  on  individuals, 
corporations,  and  other  legal  entities: 
information  provided  pursuant  to  the 
Bank  Secrecy  Act;  information  gathered 
pursuant  to  search  warrants;  statemeqts 
of  witnesses;  information  relating  to 
past  queries  of  the  FinCEN  Data  Base: 
criminal  referral  information;  complaint 
information:  identifying  information 
regarding  witnesses,  relatives,  and 
associates:  investigative  reports:  and 
intelligence  reports. 

iJTMOSSTV  FOR  MAINTENANCE  OF  THE 

S'STFM: 

5  L.S.C.  Ml.  31  U.S.C.  5311  e!  seq.;  31 
CFR  part  103;  Treasury  Department 
Order  No.  lOS-08  f.^pn!  2S,  1990). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 

THE  SYSTEM  .NCLUDiNG  CATEGORIES  OF  USERS 
asa  THE  PURPOSES  OF  SUCH  USES: 

Records  ;r,  'h;s  s;.  s!em  may  be  used 
to:  (1)  Provide  r  sponses  to  queries  from 
Federal,  State,  territorial,  and  local  law 
enforcement  and  regulatory  agencies, 
both  foreign  and  domestic,  regarding 
Bank  Secrecy  Act  and  other  financial 
crime  enforcement:  (2]  furnish 
information  to  other  Federal,  State, 
local,  territorial,  and  foreign  law 
enforcement  and  regulatory  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  where 
FinCEN  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation:  (3) 
furnish  information  to  the  Department  of 
Defense,  to  support  its  role  in  the 
detection  and  monitoring  of  aerial  and 
maritime  transit  of  illegal  drugs  into  the 
United  States  and  any  other  role  in 
support  of  law  enforcem.ent  that  the  law 
may  mandate;  (4)  respond  to  queries 
from  LNTERPOL  in  accordance  with 
agreed  coordination  procedures 
between  FinCEN  and  INTERPOL:  (5) 
furnish  information  to  individuals  and 
organizations,  in  the  course  of 
enforcement  efforts,  to  the  extent 
necessa.'^-  to  elicit  iiiformation  pertinent 
to  financial  law  enforcement;  (6)  furnish 
information  to  a  court,  magistrate  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  coimsel  or 
witnesses  in  the  course  of  civil 
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d.scovery,  litigation  c:  sft'ie-ncrit 
npootiations,  in  response  to  a  suhpyena. 
or  in  connection  wifh  cwv  nr  rnir.ina! 
Lvv  proceedings;  (7)  furnish  mformatic; 
to  ti^ie  news  rr.edia  in  accordance  with 
the  guidelines  contained  in  28  CFR  50.2, 
which  relate  to  en  :!  and  criminal 
proceedings;  and.(8j  furnish  information 
to  the  EJepartment  of  State  and  the 
Intelligence  community  to  further  those 
agencies'  efforts  with  respect  to  nationa, 
security  and  the  foreign  aspects  of 
irtprnational  narcotics  trafficking, 

r>Ou;C!ES  AND  PBftCTICES  FCn  STORING, 
RETRIEVING,  ACCESSING.  «ETA!NiNG  ANO 
OiSPOSINO  OF  RECORDS  IN  ^MF  S-STtM' 

STORAGE; 

Magnetic  media  and  hard  copy. 

PE'=?iFVAeujTY: 

By  name,  address,  or  unique 
:  ^pi'ifv'ng  number. 

SAFEGUARDS: 

Ail  FinCEN  personnel  accessing  the 
system  v.ili  have  successfully  passed  a 
background  investigation.  FinCEN  will 
furnish  information  from  the  system  of 
records  to  approved  personnel  only  on  a 
"need  to  know"  ba.s.s  using  passwords 
and  access  control.  Procedural  and 
physical  safeguards  to  be  utilized 
include  the  logging  of  all  queries  and 
periodic  review  of  such  query  logs; 
compartmentalization  of  information  to 
restrict  access  to  authorized  personnel; 
physical  protection  of  sensitive  hard 
copy  information;  encription  of 
electronic  communications;  intruder 
alarms:  and  24-hour  building  guards. 

RETENTION  AND  DISPOSAL: 

FinCEN  personnel  will  review  records 
each  time  a  record  is  retrieved  and  on  a 
periodic  basis  to  see  whether  it  should 
be  retained  or  modified.  FinCEN  will 
dispose  of  all  records  after  six  years  and 
will  never  retain  any  record  for  more 
than  seven  years.  Records  will  be 
disposed  of  by  erasure  of  magnetic 
media  and  by  shredding  and/or  burning 
of  hard  copy  documents 

SYSTEM  MANAGER(S)  AND  ADDRESS. 

Director,  Financial  Crimes 
Enforcement  Network,  3833  North 
Fairfax  Drive,  Arlington.  Virginia  22203. 

MOTIFICATION  PROCEDURE: 

Pursuant  to  5  U  S,C.  552a(j)(2).  (k)(l). 
and  (k){2),  this  system  of  records  may 
not  be  accessed  for  purposes  of 
determining  if  the  system  contains  a 
record  pertaining  to  a  particular 
individual. 

RECORD  ACCESS  P«K)C£DU«£S 

See  "Notification  Procedure"  above. 


CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  oi  Individuals 
Covered  by  the  System"  above.  The 
system  contains  material  for  which 
sources  need  not  be  reported. 

S'STTMS  EXEMPTED  PROM  CERTaiX 
PPOVtSIOWS  Of  THE  ACT 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3),  (c)(4).  (d)(1).  (d)(2),  (d)(3). 
(e)(1).  (e)(2),  (e)(3),  (e)(4)(G),  (H).  and  (I), 
(e)(5).  (e)(8).  (f),  and  (g)  of  the  Privacy 
Act  pursuant  to  5  U.S.C.  552a(j){2).  {k)(l) 
and(k)(2). 

SYSTEM  NAME: 

Fitness  Center  Records — ^Treasury/ 
DO. 

SYSTEM  LOCA'lOi-. 

Department  oi  the  Treasury.  1500 
Pennsylvania  Avenue,  NW., 
Washington.  DC  22020. 

Cft''EGO:i!ES  Of  INDI  ViD  .;  AI.S  CO^FPr':  8 '•    ''"f 

i :  tdsur j  Department  employees  who 
have  applied  for  membership  and 
participate  in  the  Treasury  fitness 

program 

CATEGORIES  OF  RECORDS  IN  THE  SYSTLM. 

Name,  job  title,  addresses,  date  of 
birth,  age.  sex;  name,  address,  and 
telephone  number  of  personal  physician; 
name,  and  address  and  telephone 
number  of  emergency  contact;  health 
and  exercise  history:  physician's 
clearance;  informed  consent  form, 
waiver  and  release  form,  program 
interest  survey  form:  fitness  assessment 
results:  and  results  of  health  tests  taken 
by  the  Fitness  Center  members. 

AUTHORITY  FOB  TMF  M*snthha><CE  O'"  Tf,f 

system: 

5  U.S.C.  301. 

The  records  are  collected  and 
maintained  to  provide  the  Fitness 
Center  contractor  with  written 
documentation  of  user's  membership 
status.  The  records  enable  the 
contractor  to  identify  the  current  fitness 
level  and  potential  health  risks  faced  by 
each  user.  The  collection  of  these 
records  provides  essential  baseline 
information  allowing  the  contractor  to 
prescribe  the  appropriate  exercise 
program  to  each  user. 


ROCTtNE   USES  OF  RfCOfii;:)?  MAiN''A   NfD  r-, 
TrtF   SVSTEM    INCLUDING  CA^FOOR'FS   OF 
USrnS  AND  TMf  PDBoosfJ  C  S.-":-H  ,,:;;,;■ 

No  disclosures  will  be  made  outside 

the  Denartrnpntal  Offices 


PO'-'C  f  ' 


r.s["   '.'Ht'C'  iC  f  * 

h  G   *  c ;;  {  s  J  ■  N  ( > 
-'.'  o'  «E  c,  ;,>K :,.)!- 


F<E  '  A   h 


Paper  records  and  magnetic  media. 

RETRIEVAB4UTY: 

By  name  and  membership  number. 

SAFEGUARDS: 

Records  are  stored  in  locked  cabinets 
in  a  locked  room.  Access  is  limited  to 
authorized  employees  of  the  contractor 
responsible  for  servicing  the  records  in 
the  performance  of  their  duties. 

RETENTION  AND  DISPOSAL: 

Active  records  are  retained 
indefinitely.  Inactive  records  are  held 
for  three  years,  then  are  destroyed  by 
shredding. 


SYSTEM  M! 


AND  ADDRESS: 


Director.  Administrative  Operations. 
Department  of  the  Treasury.  Room  1212- 
MT,  1500  Pennsylvania  Ave.,  NW. 
Washington.  DC  20220.  Name  of  the 
contractor  will  be  provided  by  the 
system  manager  upon  request. 


NOTIF  ' 


<=ES: 


Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  A.  Inquiries  should 
be  addressed  to  Assistant  Director, 
Disclosure  Services.  Departmental 
Offices.  Room  1054-MT.  1500 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

RECORD  ACCESS  PROCEDURES: 

Inquiries  should  be  addressed  to  the 
Assistant  Director.  Disclosure  Services. 
Departmental  Offices,  Room  1054-MT. 
1500  Pennsylvania  Avenue.  N'W., 
Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedures"  above. 

RECORD  so ..  =-  '■  i  C  »  '•  f  C.  O  f  ■  f  S 

The  source  oi  tne  data  is  the  Treasury 
Department  employee  who  has  applied 
for  mem.bership,  contractor  personnel 
and  the  emplc.'^"''!  personal  physician. 

SYSTEMS  FXFMrTf  ;:,  f«OM  CF'»"'«'N 

PROV'S  ON' 5  '■:"■  '"f  ».r'' 
None. 
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SVST&M  MAME: 

Dri!g-Free  Workplace  Program 
Records — ^Treasury/DO. 

SYSTEM  location: 

Records  are  located  within  Personnel 
Resources,  Workforce  Effectiveness, 
Room  1325-MT.  Department  of  the 
Treasury,  Departmental  Offices,  1500 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  202 2n 

CATEOOa  f  3  OF  ..ND:¥::^AL3  COVERED  BY  TME 
system: 

Employees  of  Departmental  Offices. 

CATEGORIES  Of  RECOHOS  IN  THE  SYSTEM: 

Records  related  to  selection, 
notification,  testing  of  employees,  drug 
test  results,  and  related  documentation 
concerning  the  administration  of  the 
Drug-Free  Workplace  Program  within 
Depart-cntal  Ofrces. 

AJTMOSi"^*  COR  MA  s  'ENANCe  Of   r^E 
system: 

Pud.  L.  100-71:  5  U.S.C.  7301  and  7361; 
21  U.S.C.  812;  Executive  Order  12564. 
"Drug-Free  Federal  Workplace". 

purpose(s): 

T.ie  system  will  be  established  to 
maintain  records  relating  to  the 
selection,  notification,  and  testing  of 
Departmental  Offices'  employees  for  use 
of  illegal  drugs  and  drugs  identified  in 
Sc^'pd'j'ps  I  ^r']  I!  of  21  U.S.C.  81" 

routine  uses  of  0£CO«*DS  MAINTAiNEO    S 
THE  SYSTEM,  iNCLJOJ'.G  C*teG0«».ES  OF 
USERS  ANO  THE  PURP03E  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  disclosed  to  a 
court  of  competent  jurisdiction  where 
required  by  the  United  States 
Government  to  defend  against  any 
challenge  against  any  adverse  personnel 
action. 

POLICIES  AND  P«(AC^IC£S  ^OB  5*00. •♦G 
RETPIEV'NG    ACCE?'!"-'.  BC^A  S. -(G  ti-40 
DlS:>OS!NG  OF  KE:  JRDS    «.  -HE  S'S'EM 

S'OOAGE: 

Records  consist  of  paper  records 
maintained  in  file  folders  and  magnetic 
media. 

OETRIEVABIUTY: 

Records  are  retrieved  by  name  of 
employee,  position,  title,  social  security 
number.  l.D.  number  (if  assigned),  or  any 
combiration  of  these. 

SAFE3-ARD5  ' 

Records  will  be  stored  in  secure 
containers,  e.g.,  safes,  locked  filing 
cabinets,  etc.  Access  to  such  records  is 
restricted  to  individuals  having  direct 
responsibility  for  the  administration  of 


the  agency's  Drug-Free  Workplace 
Program.  Procedural  and  documentary 
requirements  of  Pub.  L.  100-71  and  the 
Department  of  Health  and  Human 
Services  Guidelines  will  be  followed. 

RETENTION  ANO  DISPOSAU 

Records  are  retained  for  two  years 
and  then  destroyed  by  shredding, 
burning,  or,  in  case  of  magnetic  media, 
erasure.  Written  records  and  test  results 
may  be  retained  up  to  five  years  or 
longer  when  necessary  due  to 
challenges  or  appeals  of  adverse  action 
by  the  employee. 

SYSTEM  MANAOER  AND  ADDRESS: 

Departmental  Offices  Drug  Program 
Coordinator.  Department  of  the 
Treasury,  1500  Pennsylvania  Ave.,  Room 
1325-Mt.  Washington.  DC  20220. 

NOTIFICATION  PROCEOURE." 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
attention  of  the  Assistant  Director. 
Disclosure  Senices.  Departmental 
Offices.  1500  Pennsylvania  Ave..  Room 
1054-MT,  Washington,  DC  20220. 
Individuals  must  furnish  their  full  name. 
Social  Security  Number,  the  title,  series, 
and  grade  of  the  position  they  occupied, 
the  month  and  year  of  any  drug  test(s) 
taken,  and  verification  of  identity  as 
required  by  31  CFR  part  1,  subpart  C, 
appendix  A. 

OECORO  ACCESS  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
attention  of  the  Assistant  Director. 
Disclosure  Services,  Departmental 
Offices,  1500  Pennsylvania  Ave.,  Room 
1054-MT.  Washington,  DC  20220. 
Individuals  must  furnish  their  full  name. 
Social  Security  Number,  the  title,  series, 
and  grade  of  the  position  they  occupied, 
the  month  and  year  of  any  drug  te8t(s) 
taken,  and  verification  of  identity  as 
required  by  31  CFR  part  1,  subpart  C, 
appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Treasury  rules 
for  accessing  records,  for  contesting 
contents,  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  31  CFR  part 
1,  subpart  A,  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Records  are  obtained  from  the 
individual  to  whom  the  record  pertains: 
Departmental  Offices  employees 
involved  in  the  selection  and 
notification  of  individuals  to  be  tested: 


contractor  laboratories  that  test  urine 
samples  for  the  presence  of  illegal  drugs; 
Medical  Review  Officers:  super\'isors 
and  managers  and  other  Departmental 
Offices  official  engaged  in  administering 
the  Drug-Free  Workplace  Program;  the 
Employee  Assistance  Program,  and 
processing  adverse  actions  based  on 
drug  test  results. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PRCVISiONS  OF  THE  ACT: 

None. 
Treasury/DO  .205 

SYSTEM  NAME: 

Executive  Information  System  (EIS) — 
Treasury/DO. 

SYSTEM  location: 

Office  of  Ad.T.i.'iistration.  Automated 
Systems  Division.  Computer  Operations 
Branch.  15th  and  Penns\  h  ania  Avenue, 
NW..  Washington.  DC  20220. 
Components  of  this  records  system 
consist  of  the  following  Treasury 
Department  constituent  units  and  other 
government  agencies:  Departmental 
offices.  Internal  Revenue  Service.  U.S. 
Customs  Service,  Financial  Management 
Service,  US.  Mint,  Bureau  of  Engraving 
and  Printing,  Savings  Bonds  Division, 
Office  of  Thrift  Supervision.  Comptroller 
of  the  Currency.  Bureau  of  the  Public 
Debt,  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  U.S.  Secret  Service,  and  the 
Federal  Law  Enforcement  Training 
Center;  the  U.S.  Department  of 
Commerce.  Executive  Of  ice  of  the 
President.  Office  of  Management  and 
Budget,  Counsel  of  Economic  Advisors, 
and  the  Federal  Reserve  Board  in 
Washington.  DC. 

INDIVIDUALS  COVERED  BY  THE 


categories  of 
system: 

Err.piojees 
and  records  in  the  EIS. 


>g  individual  accounts 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

NdT.os,  titles,  office  addresses,  and 
office  pho:ie  numbers  of  all  EIS 
subscnbers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301. 

PURPOSE(S): 

fhe  primary  purpose  of  the  system  is 
to  provide  a  facility  for  the  electronic 
exchange  of  information  between 
employees  in  the  Departmental  offices. 
All  system  subscribers  have  access  to 
the  following:  (1)  Electronic  mail 
messages  to  other  EIS  users:  (2)  Word 
processing  documents;  (3)  Calendars 
and  time  management;  (4)  Desk 
management  functions;  (5)  Economic 
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information  in  the  form  of  current 
domestic  and  international  economic 
indicators  conveyed  in  tabular,  text  and 
graphic  formats. 

nOUT'Ni  USES  OF    RECOHOS   Mt.NTftlStO   :►. 

TnE  s^'STEM.  :>»CLur'»«5  categories  Of 
USERS  AND  Trt£  Purposes  Of  socm  uses 

Disclosures  are  not  made  outside  of 
the  Departmental  offices,  bureaus  of  the 
U.S.  Department  of  the  Treasury,  and 
the  other  Government  departments  that 
are  system  subscriber? 

POUCIES  AND  PBACTICES  FOB  STORING, 

RETRIEVING,  ACCESSiNG.  RETA:ni»»G,  A\D 

disposing  of  records  in  ^we  s'gtem: 

s-orage; 
V'    :■  f  He  media. 

retrievabjuty: 
By  name  of  system  subscriber. 

safegl'ABds; 

Access  is  limited  by  a  computer  sign- 
on  procedure  which  includes  access 
identification  and  a  password  protection 
as  well  as  individual  file  protection 
features.  Security  features  of  the  system 
include:  automatic  expiration  of  all 
passwords  and  security  log  records  of 
unsuccessful  attempts  to  log  on  or  to 
access  other  users'  files. 

CETEN-^iON  ANO  DISPOSAL. 

The  records  are  retained  for  the 
duration  of  a  subscriber  account  and 
stored  for  thirty  days  on  magnetic  media 
after  the  account  is  deleted. 

SVSTEM  MANACER(S)  AND  ADDCESS: 

L...e;,  CL-puu;:  D-l:u:..;.s  Branch. 
Automated  Systems  Division.  Room  B- 
91. 15th  and  Pennsylvania  Avenue,  NW.. 
Washington.  DC.  20220 

NOTIFICATSON  PROCEDURES 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C.  appendix  A.  Inquiries  should 
be  addressed  to  Assistant  Director. 
Disclosure  Services.  Departmental 
Offices.  Room  1054-MT.  15th  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC.  20220. 

RECORD  ACCESS  PROCEDURES. 

Inquiries  should  be  addressed  to  the 
Assistant  Director,  Disclosure  Services, 
Departmental  Offices.  Room  1054-MT. 

15th  and  Pennsylvania  Avenue.  NW., 

Washington.  DC.  20220 

CONTESTINQ  RECORD  PROCEDURES. 

See  notification  procedures  above. 


RECORD  SOURCE  CATEGORIES:      " 

Individual  Executive  Information 

System  subscriber 

SYSTEMS  EXEMPTED  rarv  CT^'a  s 
PROVISIONS  C  ">-t-   4C" 

None. 

T'easj'-y  CO  .206 

SVSTEM  NAME: 

Oifice  Tracking  System  (OTS) — 
Treasury/DO. 

S'STFM  lOC*tiO>< 

Office  of  Administration,  Automated 
Systems  Division,  15th  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC.  20220 

CATCGOR'ES  OF  iSOrVDUSLS  CC>  FRED  BY  THE 
SVSTEM 

Departmental  offices  employees 
granted  access  to  the  OTS  and 
individuals  who  correspond  with  the 
Departmental  Offices. 

Ca''EGOR^ES  O^  RECORDS  IN  THE  SYSTEM: 

i,u..:;  p.uLc  ^: ::Lspondence  will 

have  a  record  generated  in  OTS 
containing  the  name  of  the  addresser, 
addressee,  initials  of  the  approving 
individual  and  the  name  of  the 
individual  assigned  to  respond  or  take 
action.  This  correspondence  consists  of 
letters  to  or  from  the  public,  Congress  or 
othor  agencies,  and  internal  memoranda. 

AijTKOHi"'*  fOR  MA  N'ENANCE  OF  THE 
SYSTEM; 

5  use.  301. 
PURPOSE: 

The  primary  purpose  of  the  system  is 
to  provide  a  facility  to  track  the  status  of 
incoming  and  internally  generated 
correspondence  within  an  office.  It 
provides  management  information 
related  to  action{8)  required  and  the 
responsible  individual. 

POu^lNE  JSES  OF  RECORDS  MA.N'AiHf  r    N 
THE  SVSTEM.  INCLUDING  CATEGORIES  Of 
USERS  AND  TME  P'JPIKJSES  Of  SJC  -  L,SflS 

Disclosures  are  not  made  outside 
Departmental  Offices. 

POLJCiES  AND  practices  for  S^'OfiiKCi. 
BETRIEVING.  ACCtSSING.  RETAINING,  ANC 
D  SPOSiNG  OF  RECORDS  IN  THE  SvSiTM 

storage: 
Magnetic  media. 

I5ETB:EVAH1UTV 

1  ne  records  may  be  retrieved  by  name 
of  writer,  name  of  addresses,  or  subject 
of  document. 

SAFEGUAPDS 

Access  IS  imiiled  by  a  computer  sign- 
on  procedure  which  includes  access 


identification  and  a  password  protection 
as  well  as  individual  file  protection 
features. 

RETENTION  ANO  DISPOSAL: 

The  records  are  retained  at  the 
discretion  of  the  OTS  user  who  may 
electronically  delete  or  file  the  records. 
All  records  are  saved  to  a  backup 
magnetic  media  at  least  once  a  month. 
Thesp  r^rrlia  ,Trp  rpl;-ined  for  two  years. 

SYSTEU  MAt«ACLft.,S,  AMD  ADDRESS: 

Chief,  Automated  Systems 
Development  Branch.  Automated 
Systems  Division,  Room  5457. 15th  and 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records,  or  seekii\g  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C.  appendix  A.  Inquiries  should 
be  addressed  to  Assistant  Director. 
Disclosure  Services.  Departmental 
Offices.  15lh  and  Pennsylvania  Avenue, 
NW..  Washington.  DC  20220. 

RECORD  ACCESS  PROCEDURES: 

Inquiries  should  be  addressed  to  the 
Assistant  Director.  Disclosure  Services, 
Departmental  Offices,  15th  and 
Pennsylvania  Avenue,  NW., 

Washington  DC  20220 

CONTESTING  HfCOf^:,:  P"f'r,,  t  ::jjb(  s; 

See  notification  procedures  above. 

RECORD  SOURCE  C  a    I  v,-^*-  I  S 

The  source  of  data  in  OTS  is  letters  or 
m.emoranda  from  Treasury  officials, 
other  agencies,  members  of  Congress, 
the  public  or  the  press. 


J,  ■  =  •  1  w-  -■  t.f  *»f"  I.  :    t  ' 


RTAIN 


None 
Treas  .  . 


.001 


SYSTEM  NAME: 

Administrative  Record  System — 
Treasury/ATF. 

SVSTFM    „0r  k^iOH 

Bureau  oi  Alcohol,  Tobacco  and 
Firearms.  1200  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20226. 
Components  of  this  record  system  are 
geographically  dispersed  throughout  the 
Bureau's  field  offices.  A  list  of  field 
offices  is  available  by  writing  to  the 
Chief,  Disclosure  Branch.  Room  4412. 
1200  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20226. 
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CATEGOBieS  0«  INOIVIOUALS  COVEBED  BY  THE 
SVS-'EM: 

(1)  Present  empioyees  ol  the  Bureau  of 
AIT.  (2)  Former  employees  of  the 
Bureau  of  ATF.  (3)  Claimants  against  the 
Bureau  of  ATF 

CATEGORIES  OF  RECORDS  IN  THg  S/STEM: 

(1)  Accident  Report — non-vehicle.  (2) 
Accident  Report — vehicle.  (3) 
Accountability  records  for  Government 
property.  (4)  Credit  card  purchases.  (5) 
Disability  reports.  (6)  Fatality  reports. 
(7)  Motor  pool  records.  (8)  Injury  reports. 
(9)  Motor  vehicle  operator's  records.  (10) 
Chief  Counsel  and  Regional  Counsel 
memoranda  and  opinions. 

AJ-'iO-'--   fO-   y»'NTENANCE  Of  THE 
SYSTEM: 

(1)  Federal  Claims  Collection  Act.  (2) 
Federal  Employees  Compensation  Act. 
(3)  Federal  Property  and  Administration 
Services  Act  of  1949,  as  amended.  (4) 
Federal  Tort  Claims  Act.  (5)  Military 
Personnel  and  Federal  Employees  Claim 
Act.  (6)  Occupational  Safety  and  Health 
Act  of  1970.  (7)  Small  Claims  Act.  (8)  5 
use.  1302.  3301,  3302. 

BOi-'iNE   -SeS  0^  -RECORDS  MAiMTAINED  ;M 

THE  S-'S'F'.'    :■<:-.:    ■   :  -ATEGORIES  Of 

usEss  Axo  ^«E  ^lhposes  Of  SUCH  uses: 

A  record  in  this  system  may  be 
disclosed  as  a  routine  use  to:  (1) 
Employees  of  government  agencies 
when  required  or  authorized  to  be 
released  by  statute,  regulations  or 
Executive  Order  (2)  any  third  party,  to 
the  extent  necessary,  to  collect  relevant 
information  from  the  third  party, 
provided  that  the  information  is  needed 
by  the  Bureau  to  render  a  decision  in 
regard  to  an  ad.ministrative  matten  (3) 
appropriate  Federal,  state,  local  or 
foreign  agencies  responsible  for 
enforcing  administrative,  civil  or 
criminal  laws;  hiring  or  retention  of  an 
employee;  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit;  (4)  a  court,  magistrate  or 
administrative  tribunal  in  the  course  of 
presenlin,^  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  or  in 
preparation  for  civil  discovery, 
litigation,  or  settlement  negotiations,  in 
response  to  a  subpoena,  or  in 
connection  with  criminal  law 
proceedings;  (5)  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978.  5  U.S.C.  7111  and  7114;  (6)  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(7)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 


an  agency's  functions  relating  to  civil 
and  criminal  proceedings. 

POUCIES  AM    .-»^A':  ■' iCf  S   t'C«   STDH"-.G, 
BF^5»iev».G    ACCESSING.  H?''Ai»<ING.  AMD 
D  '~.»OS  »•   .    :f  i^ECOROS  IN   -Hf   SV5*EM 

STORAQE: 

Active  records  stored  in  file  folders  in 
security  filing  cabinets.  Inactive  records 
stored  in  file  folders  at  Federal  Records 
Centers. 

retrievabiuty: 

Records  are  retrievable  by  name  of 
individual. 

safeguards: 

Direct  access  restricted  to  personnel 
in  Department  of  the  Treasury  in  the 
performance  of  their  duty.  Transmitted 
to  routine  users  on  a  "need  to  know" 
basis  or  where  "a  right  to  access"  is 
established,  and  to  others  upon 
verification  of  the  substance  and 
propriety  of  the  request.  Stored  in 
lockable  metal  file  cabinets  in  rooms 
locked  during  non-duty  hours. 

RETENTION  ANO  DISPOSAL: 

Records  are  retained  in  accordance 
with  General  Records  Schedules 
Numbers  1  through  20  issued  by  the 
National  Archives  and  Records 
Administration,  and  Bureau  of  Alcohol, 
Tobacco  and  Firearms  records  control 
schedules  numbers  101  and  201  and 
disposed  of  by  shredding  or  burning. 

SYSTEM  MANAOER(S)  ANO  ADDRESS: 

Chief.  Administrative  Services 
Division.  Bureau  of  Alcohol.  Tobacco 
and  Firearms.  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20226. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  addressed  to: 
Privacy  Act  Request.  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  1200 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20226.  Requests  may  be 
delivered  personally  to  Room  4412. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms,  1200  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20226. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  records  made 
by  mail  should  be  addressed  to:  Privacy 
Ad  Request.  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  1200 
Pennsylvania  Avenue.  NW.. 
Washington.  DC.  Requests  may  be 
delivered  personally  to  Room  4412. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  1200  Pennsylvania  Avenue. 
NW..  Washington.  DC  20226.  Appeals  of 
determinations  refusing  amendment  of 
records  should  be  addressed  to:  Privacy 
Act  Appeal.  Bureau  of  Alcohol.  Tobacco 
and  Firearms.  1200  Pennsylvania 


Avenue.  NW.,  Washington,  DC  20226. 
Appeals  may  be  delivered  personally  to 
Room  4412,  Bureau  of  Alcohol,  Tobacco 
and  Firearms.  1200  Pennsylvania 
Avenue.  .\VV  ,  Washington,  DC  20226. 

CONTESTING  RECORD  PROCEDURES: 

See  Access  abo\  f 

RECORD  SOURCE  CATEGORIES: 

(ij  Administrative  records.  (2) 
Claimants.  (3)  Doctors.  (4)  Employee 
records.  (5)  Fiscal  records.  (6)  Former 
employees  of  the  Bureau  of  ATF.  (7) 
Fonner  employers.  (8)  General  Services 
Administration.  (9)  Individuals  who 
have  information  relevant  to  claims.  (10) 
Inspections  records.  (11)  Internal 
Investigation  reports.  (12)  Police  reports. 
(13)  Present  employees  of  the  Bureau  of 
ATF  n4i  Supervisors.  (1.5)  Witnesses. 

S    S-'EMS  EXEMPTED  FROM  CERTAIN 
PROVISIOHS  OF  THE  ACT: 

None. 

Treasury /ATF  .002 

SYSTEM  NAME: 

Correspondence  Record  System — 
Treasury/ATF. 

S'STEM  location: 

Bureau  of  Alcohol.  Tobacco  and 
Firearms,  1200  Pennsylvania  Avenue, 
NW..  Washington,  DC  20226. 
Components  of  this  record  system  are' 
geographically  dispersed  throughout  the 
Bureau's  field  offices.  A  list  of  field 
offices  is  available  by  writing  to  the 
Chief.  Disclosure  Branch,  room  4412, 
1200  Pennsylvania  Avenue.  NW., 
Washington,  DC  20226. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Persons  v.ho  correspond  with  the 
Bureau  requesting  information  relating 
to  Bureau  personnel.  (2)  Persons  who 
correspond  with  the  Bureau  requesting 
information  relating  to  Bureau  activities. 
(3)  Persons  who  correspond  with  the 
Bureau  requesting  rulings, 
interpretations,  or  technical  and 
scientific  matters  of  a  general  nature.  (4) 
Persons  who  correspond  with  others  and 
whose  correspondence  is  referred  to 
ATF  for  response.  (5)  Persons  referred  to 
in  correspondence  with  the  Bureau.  (6) 
Authors  and  publishers  of  technical  and 
scientific  matters  relating  to  Bureau 
activities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Ccrrespondence  with  individuals  who 
contact  the  Bureau  requesting 
information  relating  to  Bureau  personnel 
and/or  activities.  Chief  Counsel  and 
Regional  Counsel  memoranda  and    - 
opinions. 
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AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  use,  301,  Execut;\T  Order  T1222- 

ROLTHNE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

A  record  in  this  system  may  be 
disclosed  as  a  routine  use  to:  (Ij 
Employees  of  government  agencies 
when  required  or  authorized  to  be 
released  by  statute,  regulations  or 
Executive  Order;  (2)  any  third  party,  to 
the  extent  necessary,  to  collect  relevant 
information  from  the  third  party, 
provided  that  the  information  is  needed 
by  the  Bureau  to  render  a  decision  in 
regard  to  an  administrative,  fiscal  or 
personnel  matter:  (3)  appropriate 
Federal,  state,  local  or  foreign  agencies 
responsible  for  enforcing  administrative, 
civil  or  criminal  laws;  hiring  or  retention, 
of  an  employee;  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit;  (4)  a  court,  magistrate  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  or  in 
preparation  for  civil  discovery, 
litigation,  or  settlement  negotiations,  in 
response  to  a  subpoena,  or  in 
connection  with  criminal  law 
proceedings:  (5)  a  congressional  office  in 
response  to  an  inquiry  m^ade  at  the 
request  of  the  individual  to  whom  the 
record  pertains:  (6)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50  2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  crimiinal 
proceedings. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining, 
disposing  of  records  ih  the  system: 

storage; 

Active  records  stored  in  file  folders  in 
security  filing  cabinets.  Inactive  records 
stored  in  file  folders  at  Federal  Records 
Centers. 

retrievabiuty: 

Records  are  retrieved  by  name, 
subject  matter  and  date  of 
correspondence. 

safeguards; 
T'-ansmtted  to  routine  users  on  a 
need  to  know  "  basis.  Stored  in 
lockable  file  cabinets  in  rooms  locked 
during  non-duty  hours. 

retention  and  disposal; 

Records  are  retained  in  accordance 
with  General  Records  Schedules 
numbers  1  through  20  issued  by  the 
National  Archives  and  Records 
Administration,  and  Bureau  of  Alcohol, 
Tobacco  and  Firearms  Records  Control 


Schedules  numbers  101  and  201  and 
d:>posed  of  by  shredding  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director  (Congressional  and 
Media  Affairs),  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20226. 

NOTIFtCATION  PROCEDURE 

Inquiries  should  be  addressed  to: 
Privacy  Act  Request,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  1200 

Pennsylvania  Avenue.  NW., 
Washington.  DC  20226,  Requests  may  be 
delivered  personally  to  Room  4412, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  1200  Pennsylvania  Avenue. 
NW..  Washington,  DC  20226. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  accfss  to  records  made 
by  mail  should  be  addressed  to:  Privacy 
Act  Request,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  1200 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20226,  Requests  may  be 
delivered  personally  to  room  4412, 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  1200  Pennsylvania  Avenue. 
NW,  Washington,  DC  20226.  Appeals  of 
determinations  refusing  amendment  of 
records  should  be  addressed  to:  Privacy 
Act  Appeal,  Bureau  of  Alcohol,  Tobacco 
and  Firearms.  1200  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20226. 
Appeals  may  be  delivered  personally  to 
room  4412,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  1200  Pennsylvania 
Avenue,  NW..  Washington,  DC  20226. 

CONTESTING  RECORD  PROCEDURES 

See  Access  above. 

RECORD  SOURCE  CATEGORIES 

Persons  who  correspond  with  the 
Bureau  on  general,  technical  or  scientific 
matters. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT; 

Treasury./ATF  .003 

SYSTEM  NAME: 

Criminal  Investigation  Report  System 

— Treasury /ATP. 

SYSTEM  location: 

Bi;r(  Hu  of  .Alcohol,  Tobacco  and 
Firearms.  1200  Pennsylvania  Avenue, 
NW„  Washington.  DC  20226. 
Components  of  this  record  system  are 
geographically  dispersed  throughout 
Bureau  of  Alcohol,  Tobacco  and 
Firearms'  field  offices,  A  list  of  field 
offices  is  available  by  writing  to  the 
Chief,  Disclosure  Branch,  room  4412, 


1200  Pennsylvania  Avenue.  NW„ 
Washington,  DC  20226. 


C»-EGO«"fS  Of   in:''.   :>..-*,•;  COVERED  BY  THE 
SYSTEM. 

(1)  Criminal  offenders  or  alleged 
criminal  offenders  acting  alone  or  in 
concert  with  other  individuals  and 
suspects  who  have  been  or  are  under 
investigation  for  a  violation  or 
suspected  violation  of  laws  enforced  by 
the  Bureau.  (2)  Criminal  offenders  or 
alleged  criminal  offenders  acting  alone 
or  in  concert  with  individuals  who  have 
been  referred  to  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  by  other  law 
enforcement  agencies,  governmental 
units  and  the  general  public.  (3) 
Informants.  (4)  Persons  who  come  to  the 
attention  of  the  Bureau  in  the  conduct  of 
criminal  investigations,  (5)  Persons  who 
have  been  convicted  of  a  crime 
punishable  by  imprisonment  for  a  term 
exceeding  one  year  and  who  have 
applied  for  relief  from  disabilities  under 
Federal  law  with  respect  to  the 
acquisition,  receipt,  transfer,  shipment, 
or  possession  of  firearms  and  explosives 
and  whose  disability  was  incurred  by 
reason  of  such  conviction.  (6)  Victims  of 
crimes.  (7)  Witnesses. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(a)  Records  containing  information 
compiled  for  the  purpose  of  identifying 
individual  criminal  offenders  and 
alleged  offenders  and  consisting  only  of 
identifying  data  and  notations  of  arrest, 
the  nature  and  disposition  of  criminal 
charges,  sentencing,  confinement, 
release,  and  parole  and  probation 
status:  (b)  Records  containing 
information  compiled  for  the  purpose  of 
a  criminal  investigation,  including 
reports  of  informants  and  investigators, 
and  associated  with  an  identifiable 
individual;  (c)  Records  containing 
reports  identifiable  to  an  individual 
compiled  at  various  stages  of  the 
process  of  enforcement  of  criminal  laws 
from  arrest  or  indictment  through 
release  from  supervision;  (d)  Records 
compiled  and  maintained  by  the  Bureau 
as  generally  described  in  (a),  (b),  and  (c) 
above  including  the  following:  (1) 
Abandoned  property  reports.  (2)  ATF 
Criminal  Investigation  Reports  (not 
resulting  informal  prosecution  reports). 
(3)  ATF  referrals  to  foreign,  Federal, 
state,  and  local  law  enforcement 
agencies.  (4)  Chief  and  Regional  Counsel 
opinions.  (5)  Contemporaneous 
investigative  notes.  (6)  Criminal 
investigatory  correspondence  from  and 
to  foreign.  Federal,  slate  and  local  law 
enforcement  agencies.  (7)  Criminal 
intelligence  information  on  individuals 
suspected  to  be  violating  ATF  laws  and 
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regulations.  (8)  Documentary  proof  of 
defendant's  criminal  record,  identity,  or 
lack  of  registration  of  NS.A.  (as 
amended)  firearmfs).  (9)  FBI  Criminal 
Record  Reports.  (10)  Fingerprints  and 
palmprints.  (11)  Fugitive  arrest  warrants, 
(12)  Handwriting  exemplars.  (13)  Index 
cards,  violation  and  reputation.  (14) 
Illicit  liquor  and  raw  material  surveys. 
(15)  Laboratory  reports  of  evidence 
analysis.  (16)  Memoranda  of  expected 
testimony  of  witnesses.  (17)  Organized 
crime  members  violating  or  suspected  of 
violating  ATF  laws.  (18)  Parole  and 
pardon  reports.  (19)  Personal  histories 
(address,  employment,  social  security 
number,  financial  background,  physical 
description,  etc).  (20)  Photographs.  (21) 
Purchase  of  evidence  records.  (22) 
Records  of  electronic  surveillance  by 
ATF.  (23)  Records  received  in  response 
!o  summons  and  subpoenas.  (24)  Reliefs 
from  disability.  (25)  Reports  of  interview 
with  witnesses.  (28)  Search  warrants 
and  afTidavitfl  for  search  warrants.  (27) 
Seized  property  reporis.  (28)  Significant 
criminals,  armed  and  dangerous, 
firearms,  explosives,  liquor,  and 
wagering.  (29)  Special  agent's  daily 
activity  diary  (accessible  by  date  only). 
(30)  State  and  local  law  enforcement 
criminal  investigative  reports,  (31) 
Statements  of  defendants.  (32) 
Statements  of  witnesses.  (33)  Summons 
and  subpoenas  issued  pursuant  to 
criminal  investigations.  (34)  Voice 
prints.  (35)  Wagering  tax  suspected 
violators.  (36)  Warning  and  demand 
letters.  (37)  Criminal  violation  reports  (a 
formal  report  compiling  all  or  portions  of 
the  foregoing  for  prosecutive  purposes). 

AUTHORt"^  s^O«  MilVTNSNCE  :)«■  ~^Z 

System: 

(1)  26  U.S.C.  chapters  35  and  40;  (2)  26 
U.S.C.  chapters  51  and  52;  (3)  26  U.S.C. 
chapter  53,  as  amended:  (4)  26  U.S.C. 
chapters  61  through  80,  as  amended;  {5} 
27  U.S.C.  chapter  8.  as  amended 
(Federal  Alcohol  Administration  Act); 
(6)  18  U.S.C.  chapter  40;  (7)  18  U.S.C. 
chapter  44:  (8)  18  U.S.C,  chapter  59;  (9) 
18  U.S.C.  App.  1201-1203  (Title  VU  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1%8,  as  amended  by  Title  III  of 
the  Gun  Control  Act  of  1968);  (10)  22 
U.S.C.  section  414,  (Mutual  Security  Act 
of  1954,  as  amended);  (11)  5  U.S.C. 
sections  901  and  903,  5  U.S.C.  App. 
(Reorganization  Plan  of  1950),  Treasury 
Order  221.  5  U.S.C  section  301. 

nO'JTlKE  USES  0*^  RECOBOS  MAI«<T*IHEO  IM 
THE  SYSTEM.  iNCt-UOlMQ  CATEGOmtS  O* 
USERS  AMD  TmE  PtJRPOSE'i  Of  S'JCM  USES: 


•hf 


If;  purpose  oi  ir.is  system  ia  lo 
suppress  traffic  in  illicit  untaxpaid 
distilled  spirits:  to  enforce  the  Federal 
laws  relating  to  the  illegal  possession 


and  use  of  firearms,  destructive  devices, 
explosives,  explosive  materials,  and 
wagering  activities;  and  to  assist 
Federal,  state,  local  and  foreign  law 
enforcement  agencies  in  reducing  crime 
and  violence.  A  record  in  this  systen:; 
may  be  disclosed  as  a  routine  use  to:  (1) 
Employees  of  other  government 
agencies  when  required  or  authorized  to 
be  released  by  statute,  regulations  or 
Executive  Order  (2)  third  parties  during 
the  course  of  an  investigation  to  the 
extent  necessary  to  obtain  information 
pertinent  to  the  investigation;  (3) 
appropriate  Federal,  state,  local  and 
foreign  agencies  for  the  purpose  of 
enforcing  and  investigating 
administrative,  civil  or  criminal  laws 
relating  to  the  hiring  or  retention  of  an 
employee;  issuance  of  security 
clearance,  license,  contract,  grant  or 
other  benefit;  (4)  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  or  in 
preparation  for  civil  discovery, 
litigation,  or  settlement  negotiations,  in 
response  to  a  subpoena, or  in 
coruiection  with  criminal  law 
proceedings;  (5)  INTERPOL  and  similar 
criminal  intelligence  gathering 
organizations  for  the  purpose  of 
identifying  and  suppressing  the 
activities  of  international  and  national 
criminals  and  terrorists;  (6)  appropriate 
Federal,  state,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (7)  insurance  companies 
making  determinations  regarding  claims 
in  cases  that  the  Bureau  has  conducted 
or  is  conducting  an  arson  investigation; 
(8)  a  congressional  office  in  response  to 
an  inquiry  of  the  individual  to  whom  the 
record  pertains;  (9)  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978,  5  U.S.C.  7111  and  7114;  (10)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceef1i^o« 

POLICIE3  ftNO  »«i;ii,  rsf  '.- '-i  fOP  STOPiNQ. 
RETRIEVINO,  ACCESSING    '4E-'4iMti*a  «ul 
DISPOSING  OP  RCC0A03  iH  THE  SYSTEM: 

STORAQC: 

Active  records  stored  in  file  folders  in 
security  filing  cabinets.  Inactive  records 
stored  in  file  folders  at  Federal  Records 
Centers.  Records  also  stored  on 
magnetic  tape  at  ADP  Division, 


TechnicHl  and  Scientific  Services 
Branch  of  Bureau  Headquarters  and  at 
•hf  IRS  DaM  QT.te-.  Detroit,  MI, 
Recorda  an?  stored  in  on-line  mass 
computer  storage  at  San  Diego,  CA 
(Treasury  Elnforcement  Communications 
System). 

RETRfEVABJUrr: 

Records  are  retrievable  by  name,  date 
of  birth,  social  security  number,  unique 
identifier,  investigation  number,  serial 
number  of  fireann,  or  a  combination  of 
any  of  these;  plus  date  and  geographical 
location  of  incident  giving  rise  to 
investigation. 

SAFEGUARDS: 

Direct  access  rtstric'ed  to  personnel 
in  Department  of  Treasury  in  the 
performance  of  their  duty.  Transmitted 
to  routine  users  on  a    need  to  know  ' 
basis  and  to  others  upon  ver.flcation  of 
the  substance  and  propriety  of  Lhe 
request.  Stored  in  iockable  file  cabinets 
in  rooms  locked  dunng  non  duty  hours 

RETENTION  AND  DISPOSAL; 

Records  are  retained  in  accordance 
with  Genera!  Records  Schedules 
numbers  1  through  20  issued  by  the 
National  Archives  and  Records 
Administration,  and  Bureau  of  Alcohol. 
Tobacco  and  Firearms  Records  Control 
Schedules  numbers  101  and  201  and 
disposed  of  by  shredding  or  burning. 
Records  on  tape  or  on-line  mass  storage 
are  disposed  of  by  d'g  ;r.ssir.;^ 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director  (Law 
Enforcement),  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  1200 
Pennsylvania  Avenue.  NW,  Washington, 
DC  20228. 

NOTIFICAT-.ON  PROCEDURE: 

The  Director  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  exempted 
this  system  of  records  from  compliance 
with  the  provisions  of  5  U.S.C.  552a 
(e)(4)(G). 

RECORD  ACCESS  PROCEOURES: 

The  Director  cf  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  determined 
this  system  of  records  to  be  exempt  from 
compliance  with  the  provisions  of  5 
U.S.C.  552a  (e)(4)(H). 

CONTESTING  RECORD  PHOCEDURES: 

The  Director  of  the  Eure>;u  of  Alcohol, 
Tobacco  and  Firearms  has  determined 
this  system  of  records  to  be  exempt  from 
compliance  with  the  provisions  of ' 
U.S.C  552a  (e)(4)(H). 
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RECORD  SOURCE  CATEGORIES: 

The  Director  of  the  Bureau  of  Alcohol 

Tobacco  and  Firearms  has  determined 
this  system  of  records  to  be  exempt  from 
compliance  with  the  provisions  of  5 
U  S,C,  532a  (el{4!{I). 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

Exempt  under  5  U.S.C.  552a  (j)  and  31 
CFR  1.36. 

Treasury,' AT F  .004 

SYSTEM  NAME: 

Fiscal  Record  System — Treasury/ 

ATF 

SYSTEM  LOCATION: 

B ::rpau  of  Alcohol,  Tobacco  and 
Firearms,  1200  Pennsylvania  Avenue, 
N\V,  Washington.  DC  20226. 
Components  of  this  record  system  are 
geographically  dispersed  throughout  the 
Bureau's  field  offices.  A  list  of  field 
offices  is  available  by  writing  to  the 
Chief,  Disclosure  Branch,  Room  4412, 
1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20226. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

[Ij  Present  employees.  (2)  Former 
employees.  (3)  Recipients  of  rewards.  (4) 
Vendors  furnishing  goods  and  services 
to  the  Bureau. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Advance  of  Funds.  [Z;  Agreements. 
(3)  Contracts.  (4)  Designated  Agents  or 
recommended  Designated  Agents.  (5) 
Designated  timekeepers  and  alternates. 
(6)  Em.ployee  pay  records.  (7)  Purchase 
orders.  18)  Payment  vouchers.  (9)  Time 
and  attendance  records.  (10)  Travel  and 
moving  vouchers.  (11)  Travel  request 
and  authorization.  (12)  Chief  Counsel 
and  Regional  Counsel  memoranda  and 
opinions. 

authority  for  maintenance  of  the 
system: 

(1)  5  U.S.C.  sections  901  and  903,  5 
U.S.C.  App.  (Reorganization  Plan  No.  26 
of  1950).  Treasury  Order  221:  5  U.S.C. 
section  301.  (2)  Executive  Order  6166  fas 
amended). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

A  record  in  this  system  may  be 
disclosed  as  a  routine  use  to;  (1) 
Employees  of  government  agencies 
when  required  or  authonzed  to  be 
released  by  statute,  regulations  or 
Executive  Order;  (2)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50  2 
which  relate  to  an  agency  s  functions 
relating  to  civil  and  cnminal 


proceedings;  (3)  any  third  party,  to  the 
extent  necessary,  to  collect  relevant 
information  from  the  third  party, 
provided  that  the  information  is  needed 
by  the  Bureau  to  render  a  decision  in 
regard  to  an  administrative,  fiscal  or 
personnel  matter;  (4)  appropriate 
Federal,  state,  local  or  foreign  agencies 
responsible  for  enforcing  administrative, 
civil  or  criminal  laws:  hiring  or  retention 
of  an  employee;  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit;  (5)  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  or  in 
preparation  for  civil  discovery, 
litigation,  or  settlement  negotiations,  in 
response  to  a  subpoena,  or  in 
connection  with  criminal  law 
proceedings;  (6)  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978,  5  U.S.C.  7111  and  7114;  (7)  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

POLICIES  AND  PRACTICES  FOR  S-'ORING 
RETRIEVING.  ACCESSiNO.  RETAINING,  *KC 
DISPOSING  OF  RECORDS  IN  TME  SVSTFM 

STORAGE: 

Active  records  stored  in  file  folders  in 
security  filing  cabinets.  Inactive  records 
stored  in  file  folders  at  Federal  Records 
Centers.  Records  also  stored  on 
magnetic  tape  at  the  IRS  Data  Center, 
Detroit.  MI. 

RETRIEVABILrrV: 

Records  are  retrievable  by  name,  date 
of  birth,  social  security  number, 
employee  identification  number,  or  a 
combination  of  any  of  these  four. 

SAFEGUARDS: 

Direct  access  restricted  to  personnel 
in  Department  of  Treasury  in  the 
performance  of  their  duty.  Transmitted 
to  routine  users  on  a  "need  to  know" 
basis  or  where  "a  right  to  access"  is 
established,  and  to  others  upon 
verification  of  the  substance  and 
propriety  of  the  request.  Stored  in 
lockable  file  cabinets  in  rooms  locked 
during  nonduty  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  General  Records  Schedules 
numbers  1  through  20  issued  by  the 
National  Archives  and  Records 
Administration,  and  Bureau  of  Alcohol. 
Tobacco  and  Firearms  records  Controls 
Schedules  numbers  101  and  201  and 
disposed  of  by  shredding  or  burning. 
Records  stored  on  tapes,  discs  or  in  on- 


line mass  storage,  are  disposed  of  by 
degaussing. 

Chief,  Fiscal  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20226. 

MCTiriCA^'!ON  PROCf  :7:.."Pr 

inquiries  snouia  oe  aadressed  to; 
Privacy  Act  Request.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20226.  Requests  may  be  delivered 
personally  to  Room  4412.  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
•  DC  20226. 


HECOBD  ACCfSS  PROCEDURES: 


Rl 


records  made 


by  mail  should  be  addressed  to:  Privacy 
Act  Request,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20226.  Requests  may  be  delivered 
personally  to  Room  4412,  Bureau  of 
Alcohol,  Tobacco  and  Firearms.  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20226.  Appeals  of  determinations 
refusing  amendment  of  records  should 
be  addressed  to:  Privacy  Act  Appeal. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  1200  Pennsylvania  Avenue. 
NW,  Washington,  DC  20226.  Appeals 
may  be  delivered  personally  to  Room 
4412,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  1200  Pennsylvania  Avenue. 
NW,  Washington.  DC  20226. 

CONTESTINQ  RECORD  PPOCEDURE8: 

•    \ccess  al; 

RECORD  SOURCe  CATEGORIES: 

(1)  Former  employees  of  the  Bureau  of 
ATF;  (2)  IRS  Data  Center;  (3)  Present 
employees  of  the  Bureau  of  ATF;  (4) 
Surviving  spouse  of  deceased  personnel; 
(5)  Vendors  of  necessary  goods  and 
services  for  operations  of  Bureau  of 
ATF. 

S'S'tMS  i:  ,«!•  MP''f  :::■  mot^  cI'H'ain 
PROVISIONS  o«"  ^Hf  act: 


TreasiO'ATF  .005 

SYSTEM  name: 

Freedom  of  Information  Requests — 
Treasury/ATF. 

St'Stem  i,„oc«  t''ON: 

Bureau  of  Alcohol.  Tobacco  and 
Firearms.  1200  Pennsylvania  Avenue, 
NW.  Washington.  DC  20226. 
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CA-EGOH'r-3  0«    SD'^'CKJALS  CCVEBSD  S  ■■  the 
SYSTEM; 

Individuals  who  are  requesting 
information. 

CATEGORIES  OF  RtCOftOS  IN  TM€  Sf^SIEM. 

Correspondence  pursuant  to  the 
Freedom  of  Information  Act,  internal 
processing  documents  and  memoranda, 
referrals  and  copies  of  requested 
records,  and  Chief  Counsel  and  Regional 
Counsel  memoranda  and  opinions. 

AjTMOBiTv  cQo  ma;k^!:ma»ice  of  'm«; 
srSTEM: 

Freedom  of  Information  Act,  5  U.SC. 
552 

ROUTINE  JS,"3  Of   P€CC>G.»  MA'-*"-!  >»c  3  -N 
THE  SYSTEM  NCLUOinG  CATE'J&«^bS  O* 
USERS  AND  'We  PURPOStS  Of  SuC  .  JS-S 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  information  to  other  agencies 
when  required  for  coordination  of 
response  or  referral;  [2]  disclose 
information  to  the  Department  of  Justice 
for  defending  law  suits;  (3)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POLICIES  AKD  P«».^CTtCES  FO«  STORIHC. 
RETRIEVING,  ACCESStNG,  RETAiNIHO,  AND 
OlSPOSIOta  OF  RECORDS  'H  THE  SVS'EM 

STORAGE:  I 

f  jie  folders. 

RE'^WEVABtUTY: 

Dj  na.-ne  of  requester(8)  and  date  of 
request. 

safeguards: 

Filed  in  filing  cabinet  and  released 
only  to  individuals  with  legitimate  right 
to  review.  i 

RFTENTiCW  A>iD  ->  SPOSAL: 

In  accorartin.r  .vuh  the  provisions  of 
the  Act  and  Departmental  records 
management  procedures. 

SYSTEM  MANAGER<S)  AND  ADOttESS: 

Chief.  Disclosure  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms.  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20226. 

NO'  FiCATiON  procedure: 
See  System  manager. 

RECCftO  ACCESS  PROCEDURES: 

See  System  manager. 

CONTESTING  RECORD  PROCEDURES: 

See  Svstem  rr.anagcr. 


ftcck:;  so'jrce 


.0';iE  = 


Individuals  who  make  Freedom  of 
Information  Act  requests.  Federal 


officials  responding  to  Freedom  of 
Information  Act  requests  and  documents 
from  official  records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Treasury/ATF  .006 

SYSTEM  name: 

Internal  Security  Record  System — 
Treasury/ATF. 

5  VSTEM  location: 

Bureau  of  Alcohol,  Tobacco  and 
Firearms,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20226. 

C  ATEGORIES  OF  individuals  CO f^fD  EV  The 

5  VSTEM: 

(1)  Present  employees  of  the  Bureau  of 
ATF.  (2)  Former  employees  of  the 
Bureau  of  ATF.  (3)  Applicants  for 
employment. 

CATEGORIES  OF  RECORDS  m  '  -t  SYSTEM; 

(1)  Records  containing  investigative 
material  compiled  for  law  enforcement 
purposes  including  reports  relating  to: 
(a)  Conduct  of  employees,  (b)  Integrity 
of  employees.  (2)  Records  containing 
investigative  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment  or 
access  to  classified  information 
including  reports  relating  to  security 
clearances  of  employees. 

authorrrv  for  ma'mtenance  of  the 
system: 

18  U.S.C.  201,  Executive  Order  10450, 
Executive  Order  11222. 

routine  uses  of  RECORDS  MA  ht«  mfD  iN 

the  SYS  aw,    'iCLUOINO  CA '•tCO'i.tS  :>f 
USERS  AMC  THE  PURPOSES  Of  SuC^.  US£:S: 

This  system  is  used  to  assure  the 
Bureau  Director,  the  Department  of  the 
Treasury,  and  the  public  that  the  Bureau 
is  taking  strong  and  vigorous  steps  to 
maintain  the  highest  standards  of 
integrity,  loyalty,  conduct,  and  security 
among  Bureau  personnel.  When  a 
criminal  investigation  results  in  a 
compilation  of  information  contained  in 
this  system,  the  information  so  compiled 
shall  be  transferred  to  the  ATF  Criminal 
Investigation  Report  System  and  shall 
become  a  part  of  that  system  for  all 
purposes  of  the  Privacy  Act  of  1974.  A 
record  in  this  system  may  be  disclosed 
as  a  routine  use  to:  (1)  Employees  of 
other  government  agencies  when 
required  or  authorized  to  be  released  by 
statute,  regulations  or  Executive  Order; 
(2)  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (3)  appropriate  Federal, 


state,  local  and  foreign  agencies  for  the 
purpose  of  enforcing  and  investigating 
administrative,  civil  or  criminal  law 
relating  to  the  hfring  or  retention  of  an 
employee:  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit;  (4)  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  or  in 
preparation  for  civil  discovery, 
litigation,  or  settlement  negotiations,  in 
response  to  a  subpoena,  or  in 
connection  with  criminal  law 
proceedings;  (5)  appropriate  Federal, 
State,  local  or  foreign  agencies 
responsible  for  Lnvestigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (6)  a  congressional  ol'fire  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (7)  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Sen-ice  Reform  Act  of 
1978.  5  U.S.C.  7111  and  7114:  (8)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings. 

POLICIES  AND  practices  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
disposing  of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Active  records  stored  in  file  folders  in 
security  filing  cabinets.  Inactive  records 
stored  in  file  folders  at  Federal  Records 
Center. 

RETRIEVABILffY: 

Records  are  retrievable  by  name. 

SAFEGUARDS: 

Direct  access  restricted  to  personnel 
in  Department  of  the  Treasury  in  the 
performance  of  their  duty.  Transmitted 
to  routine  users  on  a  "need  to  know" 
basis  and  to  others  upon  verification  of 
the  substance  and  propriety  of  the 
request.  Stored  in  lockable  metal  file 
cabinets  in  rooms  locked  during  non- 
duty  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  General  Records  Schedules 
Numbers  1  through  20  issued  by  the 
National  Archives  and  Records 
Administration,  and  Bureau  of  Alcohol, 
Tobacco  and  Firearms  Records  Control 
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Schedules  Numbers  101  and  201  and 
disposed  of  by  shredding  cr  burning 

SYSTEM  MANAGERfS)  AKO  ADCWESS: 

A?5!siar;t  Director  (Internal  Affairs). 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  1200  Pennsylvania  .'\ venue. 
N\V.  Wash'ngton.  DC  20226. 

NOT;FiCATtO»4  PflOCEOURE: 

The  Director  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  determined 
this  system  of  records  to  be  exempt  frorr 
compliance  with  the  provisions  of  5 

U.SC.  55:a!e)(4)(Gl, 

RECORD  ACCESS  PROCEDURES: 

The  Director  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  determined 
this  system  of  records  to  be  exempt  from 
com.oliance  with  the  provisions  of  5 

U  S  C.  552afp)(4](Hl. 

CONTESTINC  RECORD  PROCEDURES: 

See  Access  above. 

RECORD  SOURCE  CATEGORIES: 

(1)  Employees  of  th:s  Bureau:  f2) 
Internal  lnvest\fiat:ve  report  forms;  (3) 
Witnesses;  (4)  Informants;  (5)  Federal, 
state  and  local  enforcement  agencies;  (6) 
Employers;  (7)  Educational  institutions; 
(8j  Credit  agencies:  (9)  Neighbors:  flOl 
References;  111)  Professional 
Organizations;  (12)  Other  government 
agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

Purtions  exempt  under  5  U.S.C. 
552a (k)  (relating  to  security  clearances) 
and  5  U.S.C.  552a{k)(2)  (relating  to 
conduct  and  integrity)  and  31  CFR  1.36. 

Treasury/ATF  .007 

SYSTEV  MAME; 

i  i  'scnr.'A  Record  System — ^Treasury/ 
ATF. 

svsTPM  locatjon: 

Bv-reau  of  Alcohol,  Tobacco  and 
Firearms,  1200  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20226. 
Components  of  this  record  system  are 
geographically  dispersed  throughout  the 
Bureau's  field  offices.  A  list  of  field 
offices  is  available  by  writing  to  the 
Chief,  Disclosure  Branch,  Room  4412, 
1200  Pennsylvania  Avenue,  NW.. 
V/ashington,  DC  20226. 

CATEGORiES  Cf  INDIVIDUALS  COVERED  BY  THt 
SYSTEM: 

(1)  Present  Employees  of  the  Bureau  of 
ATF.  (2)  Former  Employees  of  the 
Bureau  of  ATF.  (3)  Applicants  for 
employment  with  ATF.  , 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(Ij  Allotment  and  Dues.  (2)  Annual 
Tax  Reports.  (3)  Applicants  for 


employment.  (4)  Applicatinn.s  f  t 
reassignment,  (5)  Awards,  honors,  end 
fellowship  records,  (6)  Classification 
appeal  records.  (7)  Death  claim  records. 
(8)  Educational  history.  (9)  Employee 
indebtedness  records.  (10)  Employees 
qualified  as  Grievance  Examiners.  (11) 
Employee  Suggestions,  (12)  Employee 
historj'.  (13)  Employee  relations  case 
file.  (14)  Equal  employment  opportunity 
case  file  (15)  Health  maintenance 
records,  (161  Insurance  records.  (17) 
Militan,'  histon,'.  (18)  Occupational 
injuries,  disabilities,  and  Worker's 
Compensation  Records.  (19)  Official 
personnel  folder.  (20)  Outside 
employment  and  identification  numbers, 
business  or  professional  records.  (21) 
Outside  employment.  (22)  Outside 
financial  interests.  (23)  Overtime  and/or 
Premium  Pay  records.  (24)  Performance 
evaluation  records.  (25)  Personal 
history.  (26)  Position  description 
records.  (27)  Promotion/Selection 
Certificates  Records.  (28)  Property 
custody  records.  (29)  Retirement 
records.  (30)  Security  clearance  records. 
(31)  Statement  of  career  goals.  (32) 
Supervisory  or  managerial  potential 
records.  (33)  Temporary  assignments 
and  details.  (34)  "Time  application 
reports  and  records.  (35)  Training 
record.  (36)  U.S.  Savings  Bond 
participation  records,  (37)  Upward 
mobility  applications.  (38)  Vehicle 
accidents  (39)  Withholding  tax  records. 
(40)  Work  schedule  records.  (41)  Chief 
Counsel  and  Regional  Counsel 
memoranda  and  opinions. 

authority  fob  MAINTENANCE  OF  THf 
SYSTEM: 

(Ij  5  U.S.C.  cfiapter  29,  subchapter  U. 
(2)  5  U.S.C.  chapters  31  and  33.  (3)  5 
U.S.C.  chapter  43.  (4)  5  U.S.C.  chapter  45. 
(5)  5  U.S.C.  chapter  51.  (6)  5  U.S.C. 
chapter  55.  subchapter  IIL  (7)  5  U.S.C. 
chapter  61.  (8)  5  U.S.C.  chapter  75.  (9)  5 
U.S.C.  chapter  83.  (10)  5  U.S.C.  section 
301.  (11)  5  U.S.C.  4503.  (12)  5  U.S.C. 
section  5101-5115.  (13)  5  U.S.C.  section 
7151-7154,  (14)  5  U.S.C.  section  7901.  (15) 
PubUc  Law  92-261  (Equal  Employment 
Act  of  1972).  (16)  Public  Law  93-579. 
(Federal  Employees  Compensation  Act). 
(17)  Occupational  Safety  and  Health  Act 
of  1970.  (18)  Executive  Order  10561.  (19) 
Executive  Order  11222.  (20)  Executive 
Order  11478.  (21)  Executive  Order  11491. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  iH 
THE  SYSTEM,  tNCLUDiNG  CATEGORIES  OF 
USERS  AMD  THE  PURPOSES  OF  SUCH  USES: 

A  record  in  this  system  may  be 
disclosed  as  a  routine  use  to:  (1) 
Employees  of  government  agencies 
when  required  or  authorized  to  be 
released  by  statute,  regulations  or 
Executive  Order;  (2)  any  third  party,  to 


the  exterj!  n<  t,et,bir\.  to  collect  relevant 
information  fnn  •?«  tr-rd  party, 
provided  the*   ;!e  ,r  :     T::ation  is  needed 
by  the  Bureau  to  render  a  decision  in 
regard  to  a  personal  matter,  (3) 
appropriate  Federal,  state,  local  or 
foreign  agencies  responsible  for 
enforcing  administrative,  civil,  or 
criminal  laws;  hiring  or  retention  of  an 
employee;  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit  (4)  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  or  in 
preparation  for  civil  discovery, 
litigation,  or  settlement  negotiations,  in 
response  to  a  subpoena,  or  in 
connection  with  criminal  law 
proceedings;  (5)  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978.  5  U.S.C.  7111  and  7114;  (6)  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(8)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings. 

P-OUCIE8  AND  PRACTICES  FOR  STOPiNG 
BfTR)Ev/iNQ.  «CCf  SSINO,  RfTAiMifto 

DISPOSING  O*  Rf,CC>«DS  IN  TKF  !IYS'"Fli«: 

S''OR,aGF 

Active  records  stored  in  file  folders  in 
security  filing  cabinets.  Inactive  records 
stored  in  file  folders  at  Federal  Records 
Centers.  Records  also  stored  on 
magnetic  tape  at  the  IRS  Data  Center, 
Detroit.  Ml.  Records  are  stored  in  on- 
line mass  computer  storage  at  San 
Diego,  CA  (Treasury  Enforcement 
Communications  System). 

RETRIEVABItmr 

Records  are  retrievable  by  name,  date 
of  birth,  social  security  number, 
employee  identification  number,  or  a 
combination  of  any  of  these  four. 

SAFEGUARDS: 

Direct  access  restricted  to  personnel 
in  Department  of  Treasury  in  the 
performance  of  their  duty.  Transmitted 
to  routine  users  on  a  "need  to  know" 
basis  or  where  "a  right  to  access"  is 
established,  and  to  others  upon 
verification  of  the  substance  and 
propriety  of  the  request.  Stored  in 
lockable  file  cabinets  in  rooms  locked 
during  nonduty  hours. 

RETENTIO»«'  AND  OWPOSAL, 

r.tt.- i.'Lis  ure  iti^nec  m  accordance 
with  General  Records  Schedules 
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r, umbers  1  through  20  issued  by  the 
National  Archives  and  Records 
Administration,  and  Bureau  of  Alcohol. 
Tobacco  and  Firearms  Records  Control 
Schedules  numbers  101  and  201  and 
disposed  of  by  shredding,  burning  or  by 
degaussing. 

SVSTtM  MANAOER<S)  4H0  A'DntS 5: 

Comptroller.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  1200 
Pennsylvania  Avenue.  NW.  Washington. 
DC  20226. 

MQTiFicATioN  Ptioceoune: 

The  Director  of  the  Bureau  of  Alcohol. 
Tobacco  and  Firearms  has  exempted 
'his  system  of  records  from  compliance 
with  the  provisions  of  5  U.S.C. 
552a(e)(4)(G).  | 

SECOPO  ACCESS  t>«OCEDUBES: 

The  Director  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  exempted 
this  system  of  records  from  compliance 
with  the  provisions  of  5  U.S.C. 
552a(e)(4){H]. 

coMTESTmo  RECona  pnoceouPES 
See  Accp'^a  a:jo\  -: 

RECORD  SOURCE  CATEGORIES; 

(1)  Administrative  Records.  (2) 
Applicants  for  employment  with  the 
Bureau.  (3)  Acquaintances.  (4)  Business 
and  professional  associates.  (5) 
Creditors.  (6)  Criminal  records.  (7) 
Educational  institutions  attended.  (8) 
Employee  records.  (9)  Equal 
Employment  Opportunity  Commission. 
(10)  Financial  institutions.  (11)  Fiscal 
records.  (12]  Former  employees.  (13) 
Former  employers.  (14)  Inspection 
records.  (15)  Internal  investigation 
reports.  (16)  Internal  Revenue  Service. 
(17)  Military  records.  (18)  Outside 
employers.  (19)  Physicians.  (20)  Police 
reports.  (21)  Position  classification 
specialists.  (22)  Psychiatrists.  (23) 
References.  (24)  Supervisors.  (25) 
Training  officers.  (26)  Unions, 
accredited.  (27)  Office  of  Personnel 
Management.  ^28)  Witnesses 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  Of  TXE  ACT. 

Exempt  under  5  U.S.C.  552a(k)  and  31 
CFR  1  36. 

Treasury/ ATF  .003 

SYSTEM  NAME;  I 

Regulatory  Enforcement  Record 
System — Treasury /ATF. 

SYSTEM  location: 

Bureau  of  Alcohol.  Tobacco  and 
Firearms,  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20226. 
Components  of  this  system  of  records 
are  also  geographically  dispersed 


throughout  ATF's  regional  and  field 
offices.  A  list  of  field  offices  is  available 
by  writing  to  the  Chief.  Disclosure 
Branch,  room  4412, 1200  Pennsylvania 
Avenue.  NW.  Washington.  DC  20226. 

categories  OF  INDIVIOUAUS  CO.  F be::  B'  t-e 

system: 

(1)  Individuals  who  have  been  issued 
permits  or  licenses,  have  filed 
applications  with  ATF.  or  have 
registered  with  ATF  as:  (a)  Brewers;  (b) 
Claimants  for  refund,  abatement,  credit, 
allowance  or  drawback  of  excise  or 
special  occupational  taxes;  (c) 
Collectors  of  firearms  or  ammunition;  (d) 
Importers  or  wholesalers  of  beer,  wine 
or  distilled  spirits;  distillers,  rectifiers, 
bottlers,  or  warehousemen  of  distilled 
spirits;  or  Wine  producers;  (e) 
Individuals  who  produce,  receive,  blend, 
store  or  treat  wine  or  distilled  spirits  for 
experimental  or  research  purposes;  (f) 
Individuals  who  establish  experimental 
distilled  spirits  plants;  (g)  Liquor  bottle 
manufacturers:  (h)  Manufacturers  of 
stills;  (i)  Manufacturers,  importers,  or 
dealers  of  firearms  or  ammunition;  (j) 
Manufacturers,  importers,  dealers,  or 
users  of  explosive  materials;  (k) 
Manufacturers,  proprietors  of  export 
warehouses  or  importers  of  tobacco 
products;  (1)  Non-beverage  drawback 
claimants:  (m)  Operators  of  pilot 
brewing  plants;  (n)  Possessors  of  stills 
and  related  equipment;  (o)  Proprietors  of 
vinegar  plants,  fruit-flavor  concentrate 
plants  or  class  6  bonded  warehouses;  (p) 
Proprietors  of  bonded  wine  cellars. 
Bonded  wineries,  tax  paid  wine  bottling 
houses,  or  bonded  wine  warehouses;  (q) 
Reprocessors  or  rebottlers  of  specially 
denatured  spirits;  (r)  Retailers  of  beer, 
wine  or  distilled  spirits;  (s)  Users  of  tax- 
free  alcohol,  dealers  or  users  of 
specially  denatured  spirits,  or 
recoverers  of  specially  denatured  or 
completely  denatured  spirits;  (t) 
Individuals  who  establish  alcohol  fuel 
plants;  (u)  Exporters  of  beer,  wine  and 
distilled  spirits  subject  to  drawback.  (2) 
Individuals  who  are  employed  by 
businesses  engaged  in  the  activities 
specified  in  paragraph  1  and  who  are 
officers,  directors,  holders  of  10  percent 
or  more  of  the  outstanding  stock, 
designated  agents,  or  responsible 
persons.  (3)  Individuals  who  are  not 
qualified  to  engage  in  any  of  the 
activities  listed  in  paragraph  1,  but  who 
are  assessed  excise  or  special 
occupational  taxes.  (4)  Individuals  who 
submit  Offers  in  Compromise. 

CA"  GOeiES  '.Jf  aeCOWOS  IN  THE  SYSTEM: 

Records  containing  investigative 
material  compiled  for  law  enforcement 
purposes  which  may  consist  of  the 
following:  (1)  Abstracts  of  offers  in 


compromise.  (2)  Administrative  law 
judge  decisions.  (3)  Assessment  records: 
(a)  Notices  of  proposed  assessments,  (b) 
Notices  of  shortages  or  losses,  (c) 
Notices  to  IRS  to  assess  taxes,  (d) 
Recommendation  for  assessments.  (4) 
Claim  records:  (a)  Claims,  (b)  Letters  of 
claim  rejection,  (c)  Sample  reports,  (d) 
Supporting  data,  (e)  Vouchers  and 
schedules  of  payment.  (5)  Comments  on 
proposed  rulemakings.  (6)  Complaints 
from  third  parties.  (7)  Correspondence 
concerning  records  in  this  system  and 
related  matters.  (8)  Financial 
statements.  (9)  Inspection  and 
investigation  reports.  (10)  Joint  demands 
on  principals  and  sureties  for  payment 
of  excise  tax  liabilities.  (11)  Letters  of 
reprimand.  (12)  Lists  of  permittees  and 
licensees.  (13)  Lists  of  officers,  directors 
and  principal  stockholders.  (14)  Mailing 
lists  and  addressograph  plates.  (15) 
Notices  of  delinquent  reports.  (16)  Offers 
in  compromise.  (17)  Operation  records: 
(a)  Operating  reports,  (b]  Reports  of 
required  inventories,  (c)  Reports  of 
thefts  or  losses  of  firearms — who 
maintains  records,  (d)  Reports  of  thefts 
of  explosive  materials — who  maintains 
records,  (e)  Transaction  records,  (f) 
Transaction  reports.  (18)  Orders  of 
revocation,  suspension  or  annulment  of 
permits  or  licenses.  (19)  Regional  and 
Chief  Counsel  opinions  and  memoranda. 
(20)  Reports  of  violations.  (21)  Permit 
Status  records.  (22)  Qualifying  records: 
(a)  Access  authorizations,  (b) 
Advertisement  records,  (c)  Applications, 
(d)  Bonds,  fe)  Business  histories,  (f) 
Criminal  records,  (g)  Diagrams  of 
premises,  (h)  Educational  histories,  (i) 
Employment  histories,  (j)  Environmental 
records,  (k)  Financia!  data.  (1)  Formula 
approvals,  (m)  Label  approvals,  (n) 
Licenses,  (o)  Notices,  (p)  Permits,  (q) 
Personal  references,  (r)  Plant  profiles,  [sj 
Plant  capacities,  (t]  Plats  and  plans,  (u) 
Registrations,  (v)  Sample  reports,  (w) 
Signature  authorities,  (x)  Special 
permissions  and  authorizations,  (y) 
Statements  of  process.  (23)  Show  cause 
orders.  (24)  Tax  records:  (a)  Control 
cards  relating  to  periodic  payment  and 
prepayment  of  taxes,  (b)  Excise  and 
special  tax  returns,  (c)  Notices  of  tax 
discrepancy  or  adjustment. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

SYSTEM: 

(1)  26  U.S.C.  5172.  (2)  26  U.S.C.  5271 
{b)(l).  (3)  26  use.  5356.  (4)  26  U.S.C. 
5401.  (5)  26  use.  5417.  (6)  26  U.S.C. 
5502(b).  (7)  26  U.S.C.  5511(3).  (8)  26 
U.S.C.  5521(a).  (9)  26  U.S.C.  5179(a).  (10) 
22  U.S.C.  204(c).  (11)  26  U.S.C.  5105.  (12) 
26  U.S.C.  5275.  (13)  26  U.S.C.  5301fb). 
(14)  26  U.S.C.  5132.  (15)  26  U.S.C.  5042 
(a)(2).  (16)  26  use.  7011.  (17)  26  U.S.C. 
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5712.  (18)  18  U.S.C  923(al,  (19)  18  U.S.C. 
923(b).  (201  18  use  843(a).  (21)  22 
U.S  C  414  (22)  26  use  4401(a).  (23)  26 
U.S.C  6001   (24)  26  use.  6(ni(a).  (25)  26 
U.S.C.  5001.  (26)  26  U.S.C.  5021-5023. 
[27]  26  U.S  C.  5041.  (28)  26  U  S.C.  5051 
(29)  26  U.S.C.  6201.  (30)  26  U.S.C  5008 
(31)  26  U.S  C  5044.  (32)  26  U.S.C.  5056. 
(33)  26  U.S  C.  5705.  (34)  26  U.S.C. 
6423(b).  (35)  26  U.S.C.  5009(a).  (36)  26 
U.S.C.  5006(a).  (37)  26  U.S.C.  5055.  (38)  26 
U.S.C  5062(c).  (39)  26  U.S.C.  5106.  (40)  26 
U.S.C.  5131ic.}  .  (41)  26  U.S.C.  5064.  (42) 

26  U.S  C.  7122.  (43)  27  U.S  C.  207.  (44)  18 
U.S.C.  843(d).  (45)  18  U.S.C.  923(f).  (46) 

27  use.  204(e).  (47)  26  U.S.C.  5312(a). 
(48)  26  use  5042(a)(3).  (49) 
Reorganization  Act  of  1949.  5  U.S.C. 
sections  901  seq.  ct.:  Revenue  Act  of 
1951.  section  618:  Treasury  Department 
Order  221  (37  FR  11696.  dated  June  19. 
1972).  (50)  5  U.S.C.  301.  (51)  26  U.S.C. 
5181. 

POU-r-.H^  USES  Of  RECOBOS  MAfNTAIHED  IK 
THE  SVSTEM,  INCLUDING  CATEGORiES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

The  pun>ose  of  this  system  is  to 
determine  suitabiJity.  eligibility  or 
qualifications  of  individuals  who  are 
engaged  or  propose  to  engage  in 
activities  regulated  by  ATP;  achieve 
compliance  with  laws  under  ATFs 
jurisdiction;  assure  full  collection  of 
revenue  due  from  legal  industries: 
eliminate  commercial  briberj'.  consumer 
deception  and  other  improper  trade 
practices  in  the  distilled  spirits,  beer  and 
wine  industries;  interact  with  Federal, 
state  and  local  governmental  agencies  in 
the  resolution  of  problems  relating  to 
industrial  development,  revenue 
protection,  public  health,  ecology,  and 
other  areas  of  joint  jurisdictional 
concern.  When  a  criminal  investigation 
results  in  a  compilation  of  information 
contained  in  this  system  of  records,  the 
information  shall  be  transferred  to  the 
Treasury  .\TF — Cnnr.inal  Investigation 
Report  System  and  shall  become  part  of 
that  system  for  all  purposes  of  the 
Privacy  Act  of  1974.  A  record  in  this 
system  m.ay  be  disclosed  as  a  routine 
use  to:  (1}  Employees  of  other 
governmental  agencies  when  required  or 
authorized  to  be  released  by  statute, 
regulations  or  Executive  Order;  (2)  any 
third  party  to  the  extent  necessar>-  to 
collect  or  venfy  information  pertinent  to 
the  Bureau's  decision  to  grant,  deny  or 
revoke  a  license  or  permit:  to  initiate  or 
complete  an  investigation  of  violations 
or  alleged  violations  of  laws  and 
regulations  administered  by  the  Bureau; 
(3)  appropnate  Federal,  state,  local  or 
foreign  agencies  for  the  purpose  of 
enforcing  administrative,  civii  or 
criminal  laws:  hiring  or  retention  of  an 
employee;  issuance  of  a  secunty 


clearance,  license,  contract,  grant  or 
other  benefit;  (4)  a  court,  magistrate,  o^ 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  or  in 
preparation  for  civil  discovery, 
litigation,  or  settlement  negotiations,  in 
response  to  a  subpoena,  or  in 
connection  with  criminal  law 
proceedings;  (5)  INTERPOL  and  similar 
national  and  international  intelligence 
gathering  organizations  for  the  purpose 
of  identifying  international  and  national 
criminals  involved  in  consumer  fraud, 
revenue  evasion  or  crimes;  (6)  foreign 
governments  m  accordance  with  formal 
or  informal  international  agreements;  (7) 
appropriate  Federal.  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (8)  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(10)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  C.F.R.  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings. 

POuaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAIWINC. 
DtSPOStNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Active  records  stored  in  file  folders  in 
filing  cabinets;  card  forms  in  card  filing 
cabinets:  and  on  magnetic  tapes  or 
microfiche  at  IRS  Service  Centers,  ATF 
Headquarters,  or  Department  of  the 
Treasury. 

RETR  IE  V  ABILITY: 

Records  are  retrievable  by  name, 
permit  or  license  number,  or  by 
document  locator  number. 

SAFEGUARDS: 

Direct  access  restricted  to  personnel 
in  the  Department  of  Treasury  in  the 
performance  of  their  duty.  Transmitted 
to  routine  users  on  a  "need  to  know" 
basis  and  others  upon  verification  of  the 
substance  and  propriety  of  the  request. 
Stored  in  file  cabinets  in  rooms  locked 
during  non-duty  hours. 

RETENTION  AND  DtSPOSAL: 

Records  are  retained  in  accordance 
with  General  Records  Schedules 
numbers  1  through  20  issued  by  the 
National  Archives  and  Records 
Administration,  and  Bureau  of  Alcohol. 
Tobacco  and  Firearms  Records  Control 


Schedules  numbers  101  and  201  and 
disposed  of  by  shredding,  burning  or  by 
degaussing. 

SVSTFM  MANAOERfS)  AND  ADDAnt: 

.\j„„„.u;l  Director  (Compliance 
Operations).  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  1200 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20226. 

NOTir-CA'.ON  PSOCEDLiRE: 

1  lie  Uiieuioi  oi  liie  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  determined 
this  system  of  records  to  be  exempt  from 
compliance  with  the  provisions  of  5 
use.  552a(e)(4)(G). 


BH 


»cci  s;-  ppocf; 


jHfS: 


The  Director  ol  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  determined 
this  system  of  records  to  be  exempt  from 
compliance  with  the  provisions  of  5 
use.  552a(e)(4)(H). 

CC»*TS"N'„.  CCCOHC.  moCElMJRES: 

See  Access  above. 

RECORiJ  scH^BiCT  fA-rnostrs: 

(1)  Acqubir.tanceb  i^j  Bureau 
Personnel.  (3)  Business  and  Professional 
Associates.  (4)  Creditors.  (5)  Criminal 
Records.  (6)  Financial  Institutions.  (7) 
Former  Employers.  (8)  Internal  Revenue 
Service.  (9)  Military  Records.  (10) 
Physicians.  (11)  Psychiatrists.  (12) 
References.  (13)  Police  Reports.  (14) 
Witnesses.  (15)  Federal  Law 
Enforcement  Agencies,  (16)  State  Law 
Enforcement  Agencies.  (17)  Local  Law 
Enforcement  Agencies.  (18)  State 
Regulatory  Agencies.  (19)  Federal 
Regulatory  Agencies,  (20)  Local 
Regulatory  Agencies.  (21)  Chief 
Counsel's  Opinions.  (22)  Regional 
Counsel's  Opinions.  (23)  Chief  eounsel's 
Memoranda.  (24)  Regional  Counsel's 
Memoranda.  (25)  Field  Investigation 
Reports.  (26)  Third  Parties. 

SYSTEMS  EXEI«PTID  FROM   CFR'AIN 
PROVISIONS  OF  TMi  ACT. 

L^tn.^:  u.Ul:  5  U.S.C.  552a(k)(2)  and 
31  CFR  1.36. 

"  -esSiKy  •' A"'f      PCS 
S  •  S  TM  NAME: 

Technical  and  Scientific  Services 
Record  Svstem — Treasury/ATF. 

S*S"''EM  i.OC*T)On: 

Bureau  of  Alcohol.  Tobacco  and 
Firearms.  1200  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20226. 
Components  of  this  record  system  are 
geographically  dispersed  throughout 
Bureau  of  Alcohol.  Tobacco  and 
Firearms'  field  offices.  A  list  of  field 
offices  is  available  by  writing  to  the 
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Chief,  Disclosure  Branch,  Room  4412. 
1200  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20226. 

CATEGORtES  OF  INDIV:0'-A^S  COVERED  B>  ^ME 
SYSTEM; 

(1]  Applicants  to  register  firearms 
under  the  National  Firearms  Act.  (2) 
Applicants  for  Surplus  Military  Firearms 
under  the  Director  of  Civilian 
Marksmanship  Program.  (3)  Importers  of 
implements  of  war  as  defined  under  the 
Mutual  Security  Act  of  1954  and  the 
Arms  Export  Control  Act  of  1976.  (4) 
Licensed  importers  registered  under  the 
Mutual  Security  Act  of  1954  and  the 
Arms  Export  Control  Act  of  1976.  (5) 
Manufacturers  of  National  Firearms  Act 
who  are  exempt  from  payment  of 
Special  (Occupational)  tax  provisions. 

(6)  Non-Bureau  chemists  certified  to 
make  analysis  of  alcoholic  beverages. 

(7)  Persons  involved  in  explosives 
tagging  and  detection  program.  (8) 
Registered  owners  of  National  Firearms 
Act  firearms.  (9)  Special  (Occupational) 
taxpayers  as  defined  under  Title  II  of 
the  Gun  Control  Act  of  1968.  (10) 
Victims  of  explosives.  (11)  Individuals 
involved  in  Government  funded 
research  projects.  | 

CATEGOWES  OE  RECORDS  'K  THE  SYS'EM 

(1)  Alterations  of  registered  National 
Firearms  Act  firearms.  (2)  Applications 
for  surplus  military  firearms.  (3) 
Applications  to  register  firearms  and 
destructive  devices  under  the  National 
Firearms  Act.  (4)  Applications  to  import 
articles  on  the  United  States  Munitions 
list.  (5)  Blueprints.  (6)  Certifications  of 
payment  of  Special  (occupational)  tax 
payments.  (7)  Changes  of  address  for 
owners  of  firearms  registered  under  the 
National  Firearms  Act.  (8)  Claims  for 
erroneous  Special  (Occupational)  taxes 
payments.  (9)  Descriptions  of 
Inventions.  (10)  Delinquency  notices 
regarding  proof  of  importation  of 
National  Firearms  Act  Firearms.  (11) 
Explosive  reports.  (12)  Non-Bureau 
chemists'  statements  of  qualification. 
(13)  Patent  information.  (14) 
Registrations  of  firearms  and  destructive 
devices  under  the  National  Firearms 
Act.  (15)  Registration  of  war  trophy 
firearms.  (16)  Requests  and 
authorizations  for  temporary  movement 
and/or  temporary  storage  of  National 
Firearms  Act  firearms.  (17)  Technical 
and  scientific  data.  (18)  Transaction 
records  concerning  National  Firearms 
Act  firearms.  (19)  Trade  secrets.  (20) 
United  States  Government  contracts  to 
manufacturers  of  National  Firearms  Act 
firearms.  (21)  Chief  Counsel  and 
Regional  Counsel  memoranda  and 
opinions. 


AUTMO«ITY  FOB  MAINTENANCE  OF  THE 

SVS'EM 

(1)  18  U.S.C.  chapter  40;  (2)  18  U.S.C. 
Chapter  44;  (3)  18  U.S.C.  section  3056;  (4) 
26  U.S.C.  sections  6001(a),  5001,  5008, 
5009(a),  5006(a).  5021-5023,  5041, 
5042(a)(2),  5051,  5053,  5056,  5062(c),  5705, 
6201.  6423(b).  5105.  5106,  5131(c),  5132. 
5172,  5172(b)(1),  5275,  5301(b),  5356,  5401, 
5417,  5502  (b),  5511;  (3).  5521  (a).  5179(a). 
5712,  7011;  (5)  27  U.S.C.  sections  204(c); 
(6)  26  U.S.C.  chapter  35;  (7)  Executive 
Order  10973.  as  amended  by  Executive 
Order  11432. 

ROUTINE  USt:;  Of   RECOfiDS  MAINTAINED  IN 
THE  S-S'EM     NCl-OiNG  CATEGORIES  OF 
USERS  AXD  "«€  fnjRPOSES  OF  SUCM  USES: 

The  purpose  of  this  system  is  to 
provide  technical  and  scientific  support 
and  expertise  to  Criminal  and 
Regulatory  Enforcement  activities  of  the 
Bureau;  to  other  Federal,  state,  local  and 
foreign  law  enforcement  agencies;  and 
to  industries  involved  in  activities 
regulated  by  the  Bureau.  When  a 
criminal  investigation  results  in  a 
compilation  of  information  contained  in 
this  system,  the  information  so  compiled 
shall  be  transferred  to  the  ATF  Criminal 
Investigation  Report  System  and  shall 
become  a  part  of  that  system  for  all 
purposes  of  the  Privacy  Act  of  1974.  A 
record  in  this  system  may  be  disclosed 
as  a  routine  use  to:  (1)  Employees  of 
other  governmental  agencies  when 
required  or  authorized  to  be  released  by 
statute,  regulations  or  Executive  Order; 
(2)  any  third  party  to  the  extent 
necessary  to  collect  or  verify 
information  pertinent  to  the  Bureau's 
decision  to  grant,  deny  or  revoke  a 
license  or  permit;  to  initiate  or  complete 
an  investigation  of  violations  or  alleged 
violations  of  laws  and  regulations 
administered  by  the  Bureau;  (3) 
appropriate  Federal,  state,  local  or 
foreign  agencies,  for  the  purpose  of 
enforcing  administrative,  civil,  criminal 
laws;  hiring  or  retention  of  an  employee; 
issuance  of  a  security  clearance,  license, 
contract,  grant  or  other  benefit;  (4)  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5)  INTERPOL 
and  similar  national  and  international 
intelligence  gathering  organizations  for 
the  purpose  of  identifying  international 
and  national  criminals  involved  in 
consumer  fraud,  revenue  evasion  or 
crimes;  (6)  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (7) 
appropriate  Federal,  state,  local  or 


foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation. 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (8) 
insurance  companies  making 
determinations  regarding  claims  in 
cases  that  the  Bureau  has  conducted  or 
is  conducting  in  an  arson  investigation: 

(9)  a  congressional  office  in  response  to 
an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(10)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Active  records  stored  in  file  folders  in 
filing  cabinets;  on  3  x  5  and  5x8  cards 
stored  in  card  file  cabinets;  on  microfilm 
reels:  magnetic  tape  reels  and  discs. 

RETRIEVABIUTY; 

Records  are  retrievable  by  name,  by 
unique  identifier,  control  number,  serial 
number  of  National  Firearms  Act 
firearms. 

SAFEGUARDS: 

Stored  in  file  cabinets  locked  during 
non-duty  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  Genera!  Records  Schedules 
numbers  1  through  20  issued  by  the 
National  Archives  and  Records 
Administration,  and  Bureau  of  Alcohol. 
Tobacco  and  Firearms  Records  Control 
Schedules  numbers  101  and  201  and 
disposed  of  by  shredding  or  burning. 
Records  stored  on  tape  discs  or  on-line 
mass  storage  are  disposed  of  by 
degaussing. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director  (Compliance 
Operations).  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20226. 

NOTIFICATION  PROCEDURE: 

The  Director  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  determined 
this  system  of  records  to  be  exempt  from 
compliance  with  the  provisions  of  U.S.C. 
552a{e)(4)(G). 


Federal  Register  /  Vol.  57.  No,  75  /  Friday.  April  17,  1992    '  Notices 


1393' 


RECORD  ACCESS  PROCEDURES: 

The  Director  of  the  Bureau  of  Alcohol 
Tobacco  and  Firearms  has  determined 
this  system  of  records  to  be  exempt  from 
compliance  with  the  provisions  of  5 
U.S.C.  552a{e)(4)(H), 

CONTESTING  RECORD  PROCEDURES: 

See  Access  above 

RECORD  SOURCE  CATEGORIES: 

(1)  Individuals.  (2)  Companies.  [3) 
Corporations.  (4)  Firearms  Licensees.  (5) 
Explosive  Licensees.  (6)  Explosive 
Permittees.  (7)  Bureau  personnel.  (8) 
Federal  law  enforcement  agencies,  (9) 
State  law  enforcement  agencies.  (10) 
Local  law  enforcement  agencies.  (11) 
Foreign  law  enforcement  agencies.  (12) 
Federal  Regulatory  agencies.  [13)  State 
Regulatory  agencies.  (14)  Local 
Regulatory  agencies.  (15)  Non-Bureau 
Chemists. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

Exempt  under  5  U.S.C.  552a(k)(2)  and 
31  CF'Rl.Se. 

Treasury/Comptroller  ,004 

SVSTEM  NAME: 

Consumer  Complaint  Information 
System  (CCIS)— Treasury/Comptroller. 

SYSTEM  location: 

Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW.  Washington, 
DC  20219,  Components  of  the  CCIS  are 
geographically  dispersed  throughout  six 
(6)  district  offices,  (See  addresses  listed 
in  Appendix  of  OCC  District  Offices.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  Bv  THE 
SYSTEM: 

Persons  who  file  complaints  against 
banks  either  directly  or  through  second 
parties,  e.g,  attorneys,  Congressional 
representatives  or  others  who  make 
inquiries  about  banks  or  banking  issues. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  recoras  are  maintamed  in  three 
general  categories:  Correspondence; 
computer  tapes;  and  hard  copies  of 
computer  generated  reports.  Data 
contained  in  these  records  are:  The 
name  and  address  of  the  writer  or  their 
representative;  the  name  and  charter 
number  of  bank;  the  date  of  incoming 
letter;  the  date  letter  received  by  the 
OCC;  numerical  codes  identifying  the 
nature  of  the  complaint,  the  source  of 
the  complaint,  and  the  type  of 
resolution;  identification  of  the  district 
and  the  person  assigned  to  examine  the 
complaint;  the  resolution  date;  and,  if 
appropriate,  the  amount  of 
reimbursement. 


AUTMORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

12  U,S,C,  1.  ef,  seq  ,  5  L'.SC,  301,  15 
U  S,C,  41  et.  sea 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

Hard  copy  computerized  reports  are 
used  to  monitor  the  system,  provide 
data  for  the  Annua!  Report  to  Congress 
and  inquiries  from  other  agencies,  public 
and  private.  Redacted  copies  of  the  files 
may  be  used  in  response  to 
Congressional  inquiries  on  specific 
subjects. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SVS'FM 

STORAGE: 

Records  in  active  use  are  stored  in  file 
cabinets  in  the  processing  offices. 
Resolved  complaints  and  inquiries  are 
stored  in  the  office  having  primary 
responsibility  for  the  bank,  generally  the 
field  office.  Complaints  regarding  banks 
with  over  one  billion  dollars  in  assets 
are  stored  in  the  appropriate  district 
office.  Complaints  which  appeal  the 
district  office's  resolution  and 
complaints  and  inquiries  received  from 
Congressional  sources  are  stored  in 
Central  Files  in  the  Washington  Office 
or  in  the  Congressional  Liaison  office. 
Active  computer  tapes  are  secured  in 
the  Information  Systems  and 
Technology  Division  and  the 
computerized  reports  are  stored  in  file 
cabinets 

RETRIEVABIUTV: 

Correspondence  records  are  retrieved 
from  the  appropriate  office  using  the 
bank  and  complainant's  or 
Congressman's  or  Senator's  name.  Other 
records  are  retrieved  using  the 
complainant's  or  inquirer's  name  or  the 
identification  number  assigned  to  the 
correspondence. 

SAFEGUARDS: 

Access  to  locations  where  active 
complaint  and  inquiry  files  are  located 
is  controlled.  Computer  tapes  are  also 
located  in  a  controlled  access  location. 
Inactive  files  are  located  in  locked  file 
rooms. 

RETENTION  AND  DlSPOSAU 

(a)  Consumer  complaint 
correspondence  generating 
administrative  action  is  part  of  the 
permanent  bank  record  set  that  is 
retained  at  OCC  for  three  calendar 
years,  then  transferred  to  Washington 
National  Records  Center  (WNRC)  and 
offered  to  National  Archives  and 
Records  Administration  when  30  years 
old.  (b)  Consumer  complaints  and 


inquiries  of  a  routine  nature  are  held  for 
two  years,  then  may  be  transferred  to 
WNRC,  and  destroyed  when  five  years 
eld.  (c)  Computer  tapes  and  one  record 
copy  of  reports  are  retained  in  OCC  for 
three  years,  then  transferred  to  WNRC, 
and  offered  to  NARA  when  20  years  old. 

S»S''"fM   M&NAGEWlS'   AND    tDUBtSS 

Director.  Compliance  Management. 
Comptroller  of  the  Currency.  250  E 
Street.  SW,  Washington,  DC  20219; 
Director,  Congressional  Liaison 
(Congressional  inquiries  records  only), 
250  E  Street,  SW,  Washington.  DC  20219. 

NO  * :  ^  iC  A  Tio»«  P'-  OC  f"  D  i,j  R  t 

Inaividuais  wno  wisn  to  be  notified  if 
they  are  named  in  the  system  or  to  gain 
access  to  records  maintained  in  the 
system  may  write  or  call  the  Director  of 
Compliance  Management  to  obtain  this 
information.  They  must  provide  their 
name,  address,  name  of  subject  bank, 
complaint  identification  number,  if 
available,  and  the  approximate  date. 
The  requesting  individual  will  only  be 
provided  an  affirmative  or  negative 
answer.  If  additional  information  is 
requested,  procedures  under  access 
must  be  followed. 

ftfCORD  ACCESS  PWOCEDURE*; 

.  v^^Lbb  ■._  .;  :^^^;_  _„n  be  requested 
by  writing  to  the  Deputy  Comptroller  of 
Communications,  Comptroller  of  the 
Currency,  250  E  Street,  SW,  Washington. 
DC  20219. 

CON'^ESTiNG  HECOHu   PPOCI  :;>i-'BFS 

Decisions  Dy  tne  aistnci  oinces  can 
be  appealed  to  the  Director  of 
Compliance  Management.  Such  an 
appeal  is  the  final  level  of 
administrative  action  available  to 
persons  filing  complaints. 

RECORD  SOURCE  C  Af'EOORiES: 

i  lit  ihiiia.  bwui^-t  lb  ;;om  the  person 
filing  a  complaint  against  a  national 
bank  or  the  person  making  an  inquiry 
about  a  bank  or  banking  issue. 
Subsequent  sources  are  from  bank 
correspondence,  bank  files,  or  from 
reports  based  on  on-site  investigations. 

SvSTEMS  EXEMPTED  FROM  ttP'«  "■ 
PROVISIONS  OF    THE    ACT: 


"'^ea!»u''>   Cc"^ip!''Oiie'  .012 

SYSTEM  NAME. 

Freedom  of  Information  Index  and 
Log — Treasury/Comptroller. 

i..ompirouer  of  the  Currency,  250  E 
Street.  SW.  Washington.  DC  20219. 
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CATIOO«ltS  0»  IMO(VIOtlALS  COVERtO  3V  TMf 
SYSTEiyt 

Pf!rson3  making  requests  under  the 
Freedom  of  Information  Act  fFOIA). 

CATEGORIES  OF  RECORDS  IN  THC  SYSTEM: 

Li!  of  names  of  persons  making 
-    ;  ■   •-  under  the  Freedom  of 

In:,  :-'  -'ion  Act. 

AUTxonrrt  for  maintenahce  of  ^hc 

SVSTEW: 

12  U.S.C.  1  and  12  U.S.C.  a  5  U.S.C. 

301. 

Rounw  uses  of  records  ma!nt&;nec  m 

THE  SVSTEI*,  iNCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCW  USES; 

Any  party  within  or  outside  of  the 
office  of  the  Comptroller  of  the  Currency 
or  the  Department  of  Treasury  who 
wishes  to  review  the  Freedom  of 
Information  Act  request  log  may  do  so 
bv  contacting  or  writing  to  the  Director 
of  Communications. 

ROUCIES  AND  PflACnCES  FOR  STORING, 

retrieving,  accessing,  regaining,  and 
disposhw  of  records  in  the  svs^^m 

storaqe: 
Magnetic  media. 

retrievabil.ty:  ' 

Log  is  arranged  sequentially  by  case 
number  of  a  Freedom  of  Information  Act 
request.  Log  entries  can  be  sorted  by 
name  of  requester. 

SAFEGUARDS: 

l'■r.'.r;<_^.^ .:  :\:e>  cabinet. 

RETENTION  AND  DISPOSAL; 

Records  are  updated  periodically  to 
reflect  changes  and  are  maintained  as 

lone  as  needed. 

SrSTEM  MANAOER(Si  AND  AO&RESS: 

Deputy  Comptroller,  Communications, 
250  E  Street.  SW,  Washington.  DC  20219. 

NOTIFICATION  PflOCEOURE: 

Ir.  iividuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request  containing 
the  following  elements:  (1)  Identify  the 
record  system;  (2)  Identify  the  category 
and  type  of  records  sought;  (3)  Indicate 
the  location  of  the  Comptroller  of  the 
Currency  Office  where  the  record  might 
be  stored;  and  (4)  Provide  at  least  two 
items  of  secondary  identification  (date 
of  birth,  employee  identification  number, 
date(s)  of  employment  or  similar 
information). 

RECORD  ACCESS  P«OCE0VIR£S; 

Persons  wishing  to  review  the  FOIA 
log/index  should  contact  the  Deputy 
Comptroller,  Communications,  250  E 
Street.  SW.  Washington,  DC  20219. 


CONTESTINQ  NtCOPO  PnOCEOORtS: 

3ubmit  requests  to  the  Deputy 
Cmnptroller,  Communications  at  the 
above  address. 

RECORD  SOURCE  CATEGORIES: 

Persons  making  requests  under 
Freedom  of  Information  Act. 

5-S^fMS  EXEMrrCOniOM  CFR-'AtM 

pRovisfONS  or  TH«  act: 
None. 

Treasury /ComptroUer  .013 

S'-S -tM  NAME: 

Enforcement  and  Compliance 
Information  System — Treasury/ 
Comptroller. 

SYSTEM  location: 

Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 

CATEGORIES  O*  'KO  vIC>,.Al.5  CGVtRED  BY  THE 

system: 

Individuals  and  entities  involved  in 
actual  or  suspected  fraudulent  activities, 
or  other  violations  of  law.  and  bank 
directors,  officers  and  shareholders 
named  in  administrative  enforcement 
actions,  actual  or  potential  witnesses  in 
investigations  and  enforcement  actions. 

CATEGORIES  OF  KrcO«»:,S  :^^  THS  SYSTEM: 

These  records  contain  information 
identifying  the  individual,  describing  the 
known  or  suspected  criminal  activity  or 
violation  of  law  enforcement  action  in 
which  the  individual  is  involved  or 
named,  giving  the  bank  name  and 
location,  and  where  applicable,  the  law 
enforcement  agency  to  which  referred 
and  date  referred,  indicating  if  a  grand 
jury  subpoena  has  been  issued, 
indicating  other  actions  and  identifying 
the  OCC  attorney.  These  records  also 
include  evidentiary  material,  transcripts 
of  testimony,  documents  prepared  for 
administrative  or  court  proceedings, 
correspondence  and  staff  memoranda. 

AUTMOnrrV  for  MAINTENA>JCf   or  '^ME 

SYSTEM: 

12  U.S.C.  481. 1817{j),  1818.  and  1820; 
15  U.S.C.  78c(a)(34),  781(i),  78u.  78o-4. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CA  TSGOBES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used  to:  (1)  Provide  the  Department  of 
Justice  with  periodic  reports  which 
indicate  the  number,  place  and 
individual  identity  of  outstanding 
potential  criminal  violations  of  the  law 
which  have  been  referred  to  the 
Department;  (2)  provide  the  Office  of  the 
Comptroller  of  the  Currency  with 
statistical  information  to  respond  to 
general  information  requests  from  the 


Congrr-ss.  [3j  disclose  infonn.3tion  to 
foreign  governments  in  accordanre  with 
formal  or  !nfnnr,al  intem.Ttiona! 
agret'ments;  (4)  d!,sc!ose  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  i50.2 
which  covers  release  of  info.Tnation 
relating  to  civil  and  criminal 
proceedings;  (5)  disclose  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinrnt  to  the 
investigation;  (6)  provide  information  or 
records  to  any  othpr  appropriate 
domestic  or  forei><n  govern.7iental 
agency  or  self-regulatory  or',^anization 
charged  with  the  responsibility  of 
administering  law  or  investigating  or 
prosecuting  violations  of  law  or  charged 
with  enforc.mg  or  imDlementing  a 
statute,  rule,  regulation,  order  or  license; 

(7)  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  disclosure  to  opposing  counsel 
or  potential  or  actual  witnesses  in  the 
course  of  discovery,  in  litigation  or 
settlement  negotiations,  or  in  response 
to  a  subpoena,  where  relevant  or 
potentially  relevant  to  the  processing; 

(8)  disclose  information  of  federally 
insured  financial  institutions  in 
connection  with  such  institutions'  hiring 
or  retention  of  an  employee,  when 
considered  approprs.Hte;  (9)  disclose, 
when  considered  appropriate, 
information  to  a  bar  association,  the 
American  Institute  of  Certified  Public 
Accountants,  or  other  professional 
organization  pe.-formmg  similar 
functions,  for  possible  disciplinary 
action;  (10)  disclose  information  to 
members  of  Congress  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(11)  disclose  information  to  any  person 
with  whom  the  Comptroller  contracts  to 
reproduce,  by  typing,  photocopying  or 
other  means,  any  record  within  this 
system  for  use  by  the  Comptroller  and 
its  staff  in  connection  with  their  official 
duties  or  to  any  person  who  is  utilized 
by  the  Comptroller  to  perform  clerical  or 
stenographic  functions  relating  to  the 
official  business  of  the  Comptroller. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETr^lEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  will  be  maintained  in  general 
correspondence  files,  enforcement 
actions  and  investigatory  files,  criminal 
referral  files,  in  card  files  and  on 
computer  disks. 

RETRIEVABlLITY: 

Some  records  will  be  indexed  by  bank 
name  and  location.  In  addition,  records 
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on  computer  discs  or  in  enforcement 
action,  investigaton,-,  or  criminal  referral 
files  will  be  indexed  by  name  of 
individual.  Records  on  computer  discs 
will  also  be  indexed  by  code  provision 
known  or  suspected  to  be  violated. 

SAFEGUARDS: 

Correspondence  files  are  stored  in  the 
Office's  Centra!  File  room  and  may  only 
be  retrieved  by  authorized  personnel. 
Enforcement,  investigation. .and  criminal 
referral  files  are  stored  in  lockable  file 
cabinets  and  accessible  only  to 
authorized  personnel.  Card  files  will  be 
stored  in  lockable  file  cabinets. 
Computer  discs  will  be  accessible  only 
to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  periodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed. 

SYSTEM  MANAaER(S)  AND  ADORESS: 

IJirector,  Enforcement  and 
Compliance  Division,  and  Director, 
Securities  and  Corporate  Practices 
Division.  Law  Department,  Comptroller 
of  the  Currency,  250  E  Street,  SW, 
Washington,  DC  20219. 

NOTIFICATION  PROCEDURE 

Certain  records  in  this  system  are 
exempt  from  notification  requirements 
under  5  U.S.C.  552a(k)(2)  of  the  Act  as 
relating  to  investigatory  material 
compiled  for  law  enforcement  purposes. 
Requests  relating  to  records  not  subject 
to  the  exemption  should  contain  the 
following  elements:  (1)  Identity  of  the 
records  system:  (2)  identity  of  the 
category  and  type  of  records  sought:  (3) 
the  location  of  the  Comptroller  of  the 
Currency  office  where  the  record  might 
be  Stored;  and  (4)  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 

RECORD  ACCESS  PROCEDURES 

Submit  requests  to  Director,  Public 
Affairs,  250  E  Street,  SW,  Washington. 
DC  20219, 

CONTESTING  RECORD  PROCEDURES: 

Sub.T.it  requests  to  Director,  Public 
Affairs.  250  E  Street,  SW,  Washington. 

DC  20219 

RECORD  SOURCE  CATEGORIES: 

F.xarranations  of  national  banks  by 
national  bank  examiners;  investigations 
performed  by  agency  attorneys  and 
notifications  from  the  Department  of 
Justice,  other  Federal  and  State  law 
enforcement  agencies,  and  other  Federal 
and  State  bank  regulatory  agencies; 
filings  made  with  the  Office  of  the 
Comptroller  of  the  Currency  pursuant  to 


law;  communications  and  documents 
received  by  the  agency  in  the  course  of 
its  bank  supervisory  activities. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

Components  of  this  system  have  been 
designated  as  exempt  from  5  U.S.C. 
552a(j){4).  To  the  extent  that  the 
exemption  under  5  U.S.C.  552a(j)(4)  does 
not  apply,  the  exemption  under  5  U.S.C. 
552a(k)(2)  apphes. 

Treasury/Comptroller    014 

SYSTEM  NAME: 

Investigation  Files/Employee 
Reference  File — Treasury/Comptroller. 

SYSTEM  location: 

Comptroller  of  the  Currency,  Human 
Resources  Division,  250  E  Street,  SW, 
Washington,  DC  20219.  Components  of 
this  system  are  geographically  dispersed 
throughout  six  (6)  district  offices. 
Contact  District  Offices  for  addresses  of 
field  offices  within  their  jurisdiction. 
(See  addresses  listed  in  Appendix  of 
OCC  District  Offices.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  B  «  -r^c 
SYSTEM: 

Applicants  for  employment  and 
employees  of  Comptroller  of  the 
Currency. 

CATEGORIES  OF  RECORDS  IN  THi;  SVSTEM 

Compilation  of  material  for  a 
determination  regarding  employability 
and/or  Security  Clearance. 

AUTHORITY  Pon  MAINTENANCE  OF  THE 
SYSTEM; 

12  U.S.C.  1  and  12  U.S.C.  9,  5  U.S.C. 
301,  and  5522,  EO  10450  and  EO  12356. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORiTS  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

Disclosures  are  not  made  ouisiae  the 
Department. 

POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVING,  ACCESSING.  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Locked  steel  file  cabinets  located  in  a 
locked  room  secured  with  a  combination 
lock,  security  touchpad  entry,  security 
card  access  or  key  and  a  safe  with 
combination  lock  [safe  is  in  Washington 
office  only). 

RETRIEVABIUTY: 

Filed  m  alphabetical  order. 

SAFEGUARDS: 

Combination  locks  are  changed  once 
a  year,  security  touchpad  combinations 
are  changed  when  a  personnel  staff 
member  leaves  the  OCC,  and,  in  all 


locations,  only  security-cleared 
employees  within  the  Human  Resources 
area  have  access. 

RETENTION  AND  OISPOSAU 

Materials  are  retained  for  three 
months  after  employee  leaves  and  the 
records  are  disposed  by  shredding. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Deputy  Comptroller  for  Resource 
Management,  Comptroller  of  the 
Currency,  250  E  Street.  SW.  Washington, 
DC  20219. 

f. 0'^' ■  f  I C  A  T , ON  PROC  i:  0 L,  t! E, 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request  containing 
the  following  elements:  (1)  Identify  the 
record  system;  (2)  Identify  the  category 
and  type  of  records  sought;  (3)  Provide 
at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 

RECORD  ACCESS  PROCEDURES: 

Deputy  Comptroller,  Communications, 
250  E  Street,  SW,  Washington,  DC  20219. 


cONTt; 


PCC^'KD  PPOCt; 


-PLS: 


Submit  requests  to  the  Deputy 
Comptroller.  Communications  at  the 
above  address. 

Btc::iH:j'  souRCt  d^i-.of.ts: 

The  information  contained  in  these 
records  is  provided  by  subject  of  the 
record — employers,  co-workers,  friends, 
neighbors  and  associates,  and  finances. 

SYSTEMS  EX  FMPTFIJ  F»OM  CERTAIN 
PROVISIONS  OF   THE    AC 

Portions  of  this  system  have  been 
designated  as  exempt  from  certain 
provisions  of  the  Privacy  Act  pursuant 
to  5  U.S.C.  552a(k)(5). 

■^-e.isu'y.Compt'-olie''  .015 

S'  STEM  NAME: 

L.'.a.i.  Bunking  Organizations 
System — Treasury/Comptroller. 

S' STEM  loca'"ion: 

Office  of  the  Comptroller  of  the 
Currency;  250  E  Street,  SW,  Washington, 
DC  20219;  1114  Avenue  of  the  Americas, 
Suite  3900.  New  York,  NY  10036; 
Marquis  One  Tower.  Suite  600,  245 
Peachtree  Center  Avenue  N.E..  Atlanta, 
GA  30303;  One  Financial  Place,  Suite 
2700,  440  South  LaSalle  Street.  Chicago, 
IL  60605;  2345  Grand  Avenue.  Suite  700, 
Kansas  City,  MO  64108;  1600  Lincoln 
Plaza,  500  North  Akard,  Dallas.  TX 
75201;  50  Fremont  Street.  Suite  3900.  San 
Francisco,  CA  94105. 
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CATtGCniES  OF  (NDfVtOUAiJ  COVtBED  BY  THE 

system: 

Individuals  who  directly,  indirectly,  or 
in  concert  with  others,  own  and/or 
control  a  chain  banking  organization. 

CATEOO«I£S  OF  RECOBOS  m  THE  SYSTEM: 

The  Chain  Banicing  Organizations 
System  consists  of  word  processing  and 
microprocessing  programs  which 
perform  editing,  updating  and  reporting 
functions  on  two  types  of  data:  |1)  Name 
of  an  individual  (or  group  of  individuals 
acting  in  concert)  that  owns  or  controls 
a  chain  banking  organization  and  (2) 
mformation  concerning  individual  chain 
banks,  such  as:  name,  location,  charier 
-ii.-nber.  charter  tv'pe.  date  of  last 
examination,  percentage  of  outstanding 
stock  owned  by  controlling  individual  or 
group  and.  .f  app'-cable  name  of 
.r.termed!a:e  hc.c.r.g  e";:.:;  ar.d 
percentage  of  it  held  by  controlhng 
irdiv-d-d!  or  group 

aiitwowty  fob  maintenance  of  txc 
system; 

12  U.S.C,  1,  12  U.S.C.  481, 12  U.S.C 

1817(j). 

R<HJTm«  LtSES  Of  «ECO«0«  MAi»rrAI»4ED  'H 
THi  SYSTEM,  IWCLUOtHO  CATECCmtES  OF 
USERS  AND  THE  PURPOSE  OF  SUCM  USES: 

The  system  may  be  used  to:  (1) 
Disclose  information  about  specific 
chain  banking  organizations  to  other 
financial  institution  supervisory 
authorities  for  (a)  Coordination  of 
examining  resources  when  the  chain 
banking  organization  is  composed  of 
banks  cr  financial  institutions  subject  to 
multiple  supervisory  jurisdiction;  (b) 
coordination  of  evaluations  and  analysis 
of  the  condition  of  the  consolidated 
chain  group;  (c)  coordination  of 
supervisory,  corrective  or  enforcement 
ac'ions.  (2)  Disclose  information  to  the 
extent  provided  by  law  or  regulation 
and  as  necessary  to  report  any  apparent 
violations  of  law  to  appropriate  law 
enforcement  agencies,  (3)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rale,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation.  (4)  Disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 


other  benefit.  (5)  Disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings.  (6)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POLICIES  t.'^D  PVAC'CiS  fC  STO«iNQ, 
RFTRIEV  SG    ACCFSSiNG,  RETAINING  AND 
01SPOSi'«r,  OF  RECPRPS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  m  a 
computer  data  base  and  on  computer 
floppy  disks  or  hard  copy  printouts 
stored  in  file  cabinets. 

SE^BiEvABIUTV: 

All  retrievable  records  are  indexed  by 
district  location,  state,  alphabetically  by 
surname  of  the  individual(s)  and/or 
entity  controlling  the  chain  banking 

orcanization, 

SAfEGUAROS. 

Access  to  records  in  electronic 
storage  systems  is  restricted  by  user 
identification  procedures  and  passwords 
which  limit  access  to  authorized 
employees  of  the  Office,  Computer  disks 
and  hard  copy  printouts  will  be  stored  in 
locked  file  cabinets  when  the  Office  is 
vacant. 

RETENTION  A.NO  disposal; 

Records  are  generally  maintained  in 
electronic  storage  disks  in  an  off-line 
capacity  until  needed.  Certain  records 
are  archived  in  off-line  storage.  All 
records,  including  those  in  printout  form, 
are  periodically  updated  to  reflect 
changes  and  maintained  as  long  as 
needed. 

SYS -EM  MANAGER(S)  ANO  ADDRESS: 

Senior  Deputy  Comptroller  for  Bank 
Supervision  Operations,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20019. 
District  Offices — The  Deputy 
Comptroller  for  each  District  is 
responsible  for  assuring  the  accuracy 
and  routine  maintenance  of  that  portion 
of  the  System  applicable  to  the  district. 

NOTIFICATION  PROCEDURE: 

Individuals  who  wish  to  be  notified  if 
they  are  named  in  the  system  shall 
submit  a  signed,  written  request  to  the 
appropriate  District  Office  (or  to  the 
System  Manager  at  the  address  listed). 
The  request  must  contain:  (1)  The 
requestor's  name  and  address;  (2)  the 
name  of  the  system  of  records;  and  (3) 


the  name  and  location  of  the  bank(s) 
which  they  control  individually  or  in 
concert  with  others.  In  order  to  avoid 
excessive  delay  and  unneeded 
correspondence,  individuals  requesting 
notification  should  simultaneously 
request  access  to  records  pertaining  to 
them. 

RECORD  ACCESS  PROCEDURES: 

F^ortions  of  this  system  of  records  may 
be  accessed  under  the  Privacy  Act  for 
purposes  of  inspection  by  identified 
controlling  individuals  for  the  express 
purpose  of  venfying  that  their 
relationships  are  accurately  recorded. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  who  wish  to  contest  a 
record  in  the  system  must  submit  a 
signed  written  request  to  the  Senior 
Deputy  Comptroller  for  Bank 
Supervision  Operations.  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 

The  requests  should  contain:  (1)  The 
name  and  address  of  the  individual 
contesting  the  record:  (2)  the  name  of 
the  system  of  records;  (3)  the  name  and 
location  of  the  chain  bank(s]  which  they 
reportedly  control  individually  or  in 
concert  with  others:  and  (4)  the  specific 
information  being  contested  and  the 
reason  for  contesting  (it  is  believed  to  be 
inaccurate,  irrelevant,  incomplete,  etc.). 

RECORD  SOURCE  CATEGORIES: 

Information  that  identifies  chain 
banking  groups  primarily  is  gathered 
from:  (Ij  Examination  reports  and 
related  materials:  (2)  regulatory  filings; 
and  (3)  Change  in  Bank  Control  Notices 
filed  pursuant  to  12  U.S.C.  1817(j), 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Treasory/Comptrofler  .016 

SYSTEM  NAME: 

Litigation  Information  System  (US) — 
Treasury /Comptroller. 

SYSTEM  LOCATION: 

Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW.  Washington, 
DC  202lb 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM; 

US  will  cover:  (a)  Individuals  who  file 
administrative  or  judicial  claims  against 
the  OCC  and/or  officials  or  employees 
of  the  OCC  in  their  capacity  as  such, 
against  whom  the  OCC  files  claims,  or 
who  are  parties  to  chiims  in  which  the 
OCC  participates,  but  is  not  a  party,  (b) 
All  other  individuals,  including  actual  or 
potential  witnesses,  involved  in 
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I'tiention  brought  by  or  against  the  OCC 

or  !p  which  the  OCC  participates  as  a 
nonparty. 

CATEGORIES  OF  BECOROS  IN  TMf  SYSTEM: 

Ali  record.s  generated  in  conncc'ion 
with  the  iitigdtion  including  evidentiary 
material,  transcripts  of  testimony, 
documents  prepared  for  administrative 
or  judicisi  proceedings,  corrrspondence, 
requests  for  information  pursuant  to  12 
CFR  4.19,  and  staff  memoranda. 

AUTMORrrv  EOR  MAIWTENAKCE  OF  THE 

system: 

12U.S.C.1  and  481,  15U.S.C. 
:8c(a)(34).  781(!).  78tv^. 

ROUTINE  US^S  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  StK:H  USES: 

The  information  contained  in  these 
records  may  be  used  to.  (1)  Provide  the 
Department  of  Justice  w.ih  pleadings, 
m.emoranda,  correspondence,  litigation 
reports,  and  other  documnnts  that  will 
assist  it  in  the  preparation  of  litigation 
involving  the  OCC:  (2)  disclose 
information  to  the  news  media  in 
accordance  with  guidelines  contained  m 
28  CFR  50.2,  which  covers  the  release  of 
information  relating  to  civil  and  criminal 
proceedings;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  m  the  course  of  presenting 
evidence,  including  disclosure  to 
opposing  counsel  or  potential  or  actu.d 
witnesses  in  the  course  of  discovery,  in 
litigation  or  settlement  ncgotirdtions,  or 
in  response  to  a  subpoena,  where 
relevant  or  potentially  relevant  to  the 
proceeding;  (4)  provide  information  or 
records  to  any  other  appropriate 
domestic  or  foreign  governmental 
agency  or  self-regulatory  organization 
charged  with  the  responsibility  of 
administering  law  or  investigating  or 
prosecuting  violations  of  law  or  charged 
with  enforcing  or  implementing  statutes, 
rules,  regulations  or  orders  pursuant 
thereto;  (5)  disclose  information  to  bank 
and  consumer  groups;  (6)  di.-<close 
information  to  any  person  with  whom 
the  OCC  contracts  to  reproduce,  by 
typing,  photocopy  or  other  means,  any 
record  within  the  system  of  records  for 
use  by  the  OCC  and  its  staff  in 
connection  with  their  official  duties  or  to 
any  person  who  is  utilized  by  the  OCC 
to  perform  clerical  or  stenographic 
functions  relating  to  the  official  business 
of  the  OCC. 

POLICIES  AND  PRACTICES  FOR  STOftlNQ. 
RETRIEVING,  ACCESSING.  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

Records  comprising  this  system  arc 
maintained  in  file  folders  kept  in 
lockable  file  cabinets. 


RETRIEVABItmr. 

Access  to  the  records  is  by  name  of 
the  Individual  litigant(8). 

SaFEOUAPDS: 

Records  are  accessible  only  to 
authorized  personnel. 

RETENTION  AND  D1S»>CS«L: 

Records  are  updated  periodically  to 
reflect  changes  and  are  maintained  as 
long  as  needed. 

SYSTEM  MANAGER(Sl  AND  ADDRESS: 

Director,  Litigo:; m  IJivision,  Law 
Department,  Compt-oi'er  of  the 
Currency,  250  E  Street.  SW,  Washington, 
DC  20219. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  the  system  or  to  gam 
access  to  records  maintained  in  the 
system  must  submit  a  request  containing 
the  following  elements:  (1)  Identity  of 
the  record  system:  (2)  identity  of  the 
category  and  type  of  records  sought;  (3) 
the  location  of  the  Comptroller  of  the 
Currency  office  where  the  record  might 
be  stored;  and  (4)  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  err.plnyment  or  similar  information). 

RECORD  ACCESS  PROCEDURES: 

Submit  requests  to  Deputy 
CtmptroHer.  Communications,  250  E 

S'r<-et,  SW,  Washington,  DC  20219. 

CONTESTING  RECORD  PROCEDURES; 

Submit  comments  to  Deputy 
Comptroller,  Communications,  250  E 
Street,  SW,  Washington,  DC  20219. 

RECORD  SOURCE  CATEGORIES: 

individuals  who  file  claims  against  or 
otherwise  are  involved  in  legal 
proceedings  with  the  OCC  and/or  an 
official  or  employee  thereof  in  his  or  her 
capacity  as  such;  communications  and 
documents  generated  or  received  by  the 
OCC,  its  officials  or  employees  in  the 
course  of  the  legal  proceedings; 
applications  and  other  filings  made  with 
the  OCC  pursuant  to  law. 

S'STEMS  EXEMPTED  FROM  CtHTAIN 
PROVISIONS  OF  THE  ACT: 

iNone. 


Treasury/Comptroller 


:1 


SYSTEM  NAME: 

Professional  Qualifications  Records 
for  Municipal  Securities  Principals, 
Municipal  Securities  Representatives — 
Treasury /Comptroller. 

SYSTEM  LOCATION; 

Office  of  the  Comptroller  of  the 
Currency.  250  E  Street  SW,  Washington, 


DC  20219.  Records  stored  in 
computerized  files  are  maintained  off 
premises  at  the  National  Association  of 
Securities  Dealers,  9513  Key  West 
Avenue,  Rockville.  Maryland  20850. 

CATIOORSCS  Of  1H.0I'V1L>UALS  GOV!  Bf  D  6. »   TNf 
SYSTEM: 

Persons  who  are  or  seek  to  be 
associated  with  a  municipal  securities 
dealer  or  a  government  securities 
broker/dealer  which  is  a  national  or 
District  of  Columbia  bank,  or  a 
department,  division,  or  subsidiary  of 
any  such  bank,  in  the  capacity  of 
municipal  securities  principals, 
municipal  securities  representativea,  or 
government  security  associated  person. 

CATEOOme*  OF  RECORDS  iH  rut  SVSTtM: 

These  records  i.-!  :^.:.  .u.L;._:>a^ 
information,  detailed  educational  and 
occupational  histories,  certain 
professional  qualifications,  examination 
information,  disciplinary  histories,  and 
information  concerning  the  terminabon 
of  employment  of  individuals  covered 
by  the  system.  Identifying  information 
includes  name,  address  history,  date 
and  place  of  birth,  and  may  include 
Social  Seruritv  nimher 

authority  fop  maintekanci  of  t'mf 
Svsti:m 

SecUon  15B(c)(5),  17  and  23  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78o-4{c)(5).  78o5(b)(ii).  78q  and 
78w)  and  the  general  authority  of  the 
National  Banking  Laws,  12  U.S.C.  1  et 
seq.  . 

«OU"'fMf  usrs  or  records  M*l*rTArNED  'N 

TMt  SVS'^'tM.  INCLUDING  C*TIC0R1IS  Or 
JSF-RS  AND  THE  PURPOSFS  Or  SUCH  U'St  S 

The  mtormation  contained  m  these 
records  may  be  subject  to  the  following 
uses:  (1)  Referral  to  the  appropriate 
governmental  authority,  whether 
Federal,  State,  local,  or  foreign,  or  to  the 
appropriate  self-regulatory  organization, 
of  such  information  as  may  indicate  a 
violation  or  potential  violation  of  law. 
regulation  or  rule.  (2)  Referral  to  the 
appropriate  court,  magistrate,  or 
administrative  law  judge  of  such 
information  as  may  be  relevant  to 
proceedings  before  any  such  court  or 
judicial  officer.  (3)  Disclosure  of  such 
information  as  may  aid  in  the  resolution 
of  any  action  or  proceeding:  (a)  In  which 
the  Federal  oecurities  or  banking  laws 
are  at  issue;  (b)  In  which  the  propriety  of 
any  disclosure  of  information  contained 
in  the  system  is  at  issue;  or  (c)  To  which 
the  Comptroller  of  the  Currency  or  a 
past  or  present  member  of  its  staff  is  a 
party  or  otherwise  involved  in  an 
official  capacity.  (4)  Disclosure  to  a 
Federal,  State,  local,  or  foreign 
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governmental  authority,  or  to  a  self- 
regulatory  organization,  of  such 
information  as  may  be  necessary  to 
obtain  from  such  authority  or 
organization  additional  information 
concerning  the  qualifications  of  an 
individual  covered  by  the  system.  (5) 
Disclosure  of  such  information  as  may 
be  necessary  to  respond  to  a  request 
from  a  Federal,  State,  local,  or  foreign 
governmental  authority,  or  from  a  self- 
regulatory  organization,  for  information 
needed  in  connection  with  the  issuance 
of  a  license,  granting  of  a  benefit,  or 
similar  action  by  such  authority  or 
organization  affecting  an  individual 
covered  by  the  system.  (6)  Disclosure  of 
such  information  as  may  be  necessary  to 
respond  to  any  Congressional  inquiry 
undertaken  at  the  request  of  an 
individual  covered  by  the  system. 

POLICIES  AND  PflACTICES  FOB  SCORING, 
RETRIEVING,  ACCESSING.  BETA.NSNG  AND 
DISPOSING  Of  RECORDS  IN  THE  S>S'EM: 

STORAGE: 

Records  are  maintained  in  file  folders 
and  on  magnetic  media. 

RETRIEVABIUTY:  I 

Records  are  indexed  by  name  of 
individual  and  NASD  assigned  number. 

SAFIGUAROS: 

File  folders  are  stored  in  lockable 
metal  cabinets  and  computer  memory 
discs  are  accessed  only  by  Authorized 
Personnel. 

RETENTION  AND  OISPOSA^ 

Records  are  updated  periodically  to 
reflect  char>ges  and  maintained  thirty 
(30)  years. 

SrSTEM  MANAGERl'Sl  AND  ADO«ESS: 

Deputy  Comptrouer  uf  Cumpliance, 
250  E  Street  SW,  Washington.  DC  20219. 

NOTIFICATION  PPOCEDURE; 

Inquiries,  including  name,  date  and 
place  of  birth,  should  be  addressed  to 
the  System  Manager.  Inquirers  may  be 
required  to  include  a  notarized 

statement  attestin2  to  identity. 

RECORD  ACCESS  PflOCEDORES: 

Same  as  notification  procedure. 

CONTESTING  RECORD  PROCED„a£S 

Same  as  notification  procedure. 

RECORD  SOURCE  CATEGORIES: 

T.^c-se  .ndividuals,  and  municipal  and 
U.S.  Government  securities  dealers 
described  in  the  section  entitled 
"Categories  of  Individuals  Covered  by 
the  System."  provide  the  bulk  of  the 
information  in  the  system.  Additional 
input  is  provided  by  Federal,  State, 
local,  and  foreign  governmental 


authorities,  and  by  self-regulatory 
organizations,  which  regulate  the 
securities  industry. 

SYSTEMS  t  «  F  w  -  -  E  0  FROM  CERTAIN 
PROVISIONS  O.c  THE  ACT. 

None. 

Treasury/Comptroller  .300 

SVSTEM  name: 

Administrative  Personnel  System — 
Treasury/Comptroller. 

system  location: 

Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW.. 
Washington,  DC  20219.  Components  of 
this  system  are  geographically  dispersed 
throughout  six  (6)  district  offices. 
Contact  District  Offices  for  addresses  of 
field  offices  within  their  jurisdiction. 
(See  addresses  listed  in  appendix  of 
OCC  District  Offices.) 

iTEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employment  related  administrative 
records.  This  system  contains  internal 
control  type  information  about 
employees  and  contractual  users  of 
agency  facilities  and  systems.  The  type 
of  records  found  within  this  system  are: 
List  of  individuals  who  are  issued 
building  passes,  credit  or  identification 
cards,  parking  permits,  accountable 
property  and  travel  documents;  lists  of 
individuals  who  perform  specialized 
duties  (building  wardens,  relocation 
teams,  safety  officers,  and  civil  defense 
officers);  reports  about  individuals  who 
are  involved  in  accidents  while 
employed,  and  authorization  codes  for 
use  of  internal  computer  systems. 

AUTHORrfY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

General  authority— 12  U.S.C.  1  and  9, 
5  U.S.C.  301.  Specific  authority  is 
derived  from  a  number  of  laws, 
regulations  and  Executive  Orders. 
Individuals  wishing  to  obtain  more 
detailed  information  should  write  to  the 
Deputy  Comptroller,  Communications, 
250  E  Street.  SW.,  Washington,  DC 
20219. 


•^N6   SVS EM    IX' 

USERS  AND  THE 


nf  toon's   MA'N^aiNFD  IN 
jn-HG  CA''f-GO"iES  OF 
l.atHSSfS  OF  SUCH  USES: 


A  record  in  tnis  system  may  be 
disclosed  as  a  routine  use  to:  (1)  The 
Office  of  Personnel  Management  (OPM) 
for  the  purpose  of  complying  with 
regulations  issued  by  the  OPM;  (2)  the 
General  Services  Administration  (GSA) 
for  the  purpose  of  complying  with 
regulations  issued  by  the  GSA;  (3)  the 
Department  of  Labor  for  the  purpose  of 
investigating  claims  for  work  related 
injuries. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTkM: 

STORAGE: 

f  lie  folders,  magnetic  tape,  lists  and 
forms. 

RETRIEVABILITY: 

Records  are  retrieved  primarily  by 
name  (filed  alphabetically  by  category 
of  records);  secondary  identifiers  are 
used  to  assure  accuracy  (date  of  birth. 
social  security  number  or  employee 
identification  number). 

SAFEGUARDS: 

Records  are  stored  in  lockable 
cabinets  or  secure  rooms;  access  is 
limited  to  officials  who  have  a  need  for 
the  information;  employees  are  trained 
to  make  only  authorized  disclosures. 

RETENTION  AND  DISPOSAL: 

Personnel-type  records  are  retained 
for  thirty  (30)  days  after  termination.  All 
other  records  are  retained  and 
destroyed  in  accordance  with  published 
disposition  and  retention  schedules. 
Individuals  wishing  more  detailed 
information  should  write  to  the  Deputy 
Comptroller,  Communications,  250  E 
Street,  SW.,  Washington,  DC  20219. 

SYSTEM  MANAGERlS)  AND  ADDRESS: 

Senior  Deputy  Comptruiier  fur 
Administration,  250  E  Street,  SW.. 
Washington.  DC  20219;  Director, 
Multinational  and  Regional  Bank 
Supervision,  250  E  Street,  SW„ 
Washington,  DC  20219  (multinational 
records  only). 

NOTIFICATION  PROCEDURE. 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  musi  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  Identify  the  category  and  type  of 
records  sought;  (3)  Indicate  the  location 
of  the  Comptroller  of  the  Currency  office 
where  last  employed:  (4)  Provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  employee  identification 
number,  dates  of  employment  or  similar 
information). 

RECORD  ACCESS  PROCEDURES: 

Access  to  a  record  cm  be  requested 
by  writing  to  the  Deputy  Comptroller. 
Communications,  250  E  Street,  SW., 
Washington,  DC  2021P 

CONTESTING  RECORD  PROCEDURES: 

SLibmit  requests  to  the  Deputy 
Comptroller,  Communications  at  the 
above  address. 


Federal  Register  /  Vol.  57.  No.  75  /  Friday.  April  1",  1W2  /  Notices 


139?3 


RECORD  SOURCE  CATEGORIES: 

The  information  in  these  records  wds 
provided  by  or  verified  by  the  subject  of 
'he  rerord,  employers  and  ro-workers 

SYSTEM  EXEMPTED  FROM  CERTAIN  PRC  VISIONS 
OF  THE  ACT: 

None. 
Treasury /Comptroltef  .310 


SYSTEM  NAME: 

Findncial  Sys'.em- 
Comptrolier. 


•Treasury/ 


SYSTEM  LOCATION: 

Office  of  the  Comptroller  of  '.he 
Currency  and  Financial  Management 
Division.  250  E  Street,  SVV.,  Washington. 
DC  20219.  Components  of  this  system 
are  geographically  dispersed  throughout 
six  (6)  district  offices  as  well  as 
Washington,  DC.  (See  addresses  listed 
in  Appendix  of  OCC  District  Offices.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  past  employees  of  the 
Office  of  the  Com.ptrollt  r  of  the 
Currency. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contams  payrcl!  and 
disbursement  type  records  including: 
Travel  records,  de-bt  information,  and 
information  about  employees.  The  types 
of  records  fo'ind  within  this  system  are: 
Award,  allowance,  salary,  fund 
advancement  justification  and 
disbursement  records;  personnel 
information:  leave  information;  payroll 
deductions  for  taxes,  life  and  health 
insurance,  financial  institutions. 
retirement  funds  including  the  Federal 
Employees  Retirement  System  and  the 
Civil  Service  Retirement  System.  Thrift 
Savings  Plan,  and  rh.mtablp  groups. 

authority  for  maintenance  of  the 
system: 

General  authority — 12  D.S.C  1,  5 
U.S.C.  301.  Individuals  wishmg  to  obtain 
more  detailed  information  should  write 
to  tfie  Deputy  Comptroller, 
Communications.  Office  of  the 
Comptroller  of  the  Currency, 
Communications,  250  E  Street,  SW., 
Washington,  DC  20219. 

routine  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  r-vo-iis  dp.d  information  in 
these  records  mav  be  used  fo:  (1) 
Furnish  the  Internal  Revenue  Service 
and  other  jurisdictions  which  are 
authorized  to  tax  the  employee's 
compensation,  with  wage  and  Inx 
information  in  accordance  with  a 
withholding  agreement  with  the 
Depart.ment  of  the  Treasury  pursuant  to 


5  use.  5516.  5517.  and  5520:  (2)  furnish 
the  Office  of  Personnel  Management 
lOPM)  with  data  to  update  the  Central 
Personnel  Data  File  and  other  statistical 
reports  as  required  for  the  purpose  of 
complying  with  rejjulations  issued  by 
0PM.  (3)  famish  another  Federal  agency 
information  to  effect  interagency  salary 
offset;  to  furnish  another  Federal  agency 
information  to  effect  interagency 
administrative  offset,  except  that 
addresses  obtained  from  the  Internal 
Revenue  Service  shall  not  be  disclosed 
to  other  governmental  agencies;  and  to 
furnish  a  debt  collection  agency 
information  for  debt  collection  services. 
Current  mailing  addresses  acquired  from 
the  Internal  Revenue  Service  are 
routinely  released  to  debt  collection 
agencies  for  collection  services;  (4)  the 
General  Services  Administration  (GSA) 
for  the  purpose  of  complying  with 
regulations  issued  by  GSA;  (5)  the 
General  Accounting  Oi'fice  for  the 
purpose  of  conducting  audits;  (6)  entities 
designated  to  receive  pavTol! 
deductions;  (7)  Department  of  Labor  to 
determine  eligibility  for  unemployment 
benefits;  (8)  disclose  information  to  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  Counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation  or 
settlement  negotiations  in  response  to  a 
subpoena,  or  in  connei  t    n  with 
criminal  law  prorpr'.ir  :s 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Uiscicisures  pursuant  to  5  U.S.C. 
>5:i  i;  1 12)  and  section  3  of  the  Debt 
Collection  Act  of  1982;  Debt  information 
concerning  a  government  claim  against 
an  individual  is  also  furnished  in 
accordance  with  5  U  S  C.  552afb)(12) 
and  section  3  of  the  Debt  Collection  Act 
of  1982  (Pub.  L.  97-365),  to  consumer 
reporting  agencies  to  encourage 
repayment  of  an  overdue  debt. 

POLICIES  AND  PRACTICES  FOR  STOR'NG. 
RETRIEVING.  ACCESSING.  RETAINiVG    AND 
DISPOSING  OF  RECORDS  IN  THE  S^S^'tM; 

STORAGE: 

Maintained  in  file  folders,  magnetic 
media  including  computer  discs  and 
tapes,  microfiche,  and  hard  copy 
printout.  Disbursement  records  are 
stored  at  the  Federal  Records  Center. 

retrievabiuty: 

Records  are  retrieved  primarily  by 
name  (filed  aiphabetically).  or  an 
assigned  identification  number  (Social 
Security  Number  or  an  assigned 
identification  number).  Secondary 
identifiers  are  used  to  assure  accuracy 
of  data  assessed,  including  date  of  birth. 


Social  Security  number,  or  employee 
identification  number. 

SAFEGUARDS: 

File  folders  are  stored  in  lockable 
cabinets  or  secure  rooms;  access  is 
limited  to  officials  who  have  a  need  for 
the  information;  employees  are  trained 
to  make  only  authorized  disclosures. 
Computer  records  are  accessed  only  by 
authorized  personnel. 

RFTENTION  AND  DiSPOSAL, 

Payroil  and  disDursemenl  records  are 
retained  by  the  Office  in  accordance 
with  the  Comptroller  of  the  Currency's 
Comprehensive  Records  Disposition 
Schedule.  Individuals  wishing  further 
information  should  write  to  the  Deputy 
Comptroller,  Communications,  250  E 
Street,  SW.,  Washington,  DC  20219. 

system  MAHAGER(S)  *>*D  *DDI»tSS 

Deputy  Comptroller  for  Systems  and 
Financial  Management,  250  E  Street, 
SW..  Washington.  DC  20219. 

WQ-'IFiCATlON  PfiOCtDURE 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  or  contest  any  records  contained 
in  the  system  must  submit  a  request 
containing  the  following  elements:  (1) 
Identify  the  record  system;  (2)  Identi^ 
the  category  and  type  of  records  sought; 
(3)  Indicate  the  location  of  the 
Comptroller  of  the  Currency  office 
where  last  employed;  and  (4)  Provide  at 
least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 

OFCOHD  ftCOESS  PROCEDVjnfS 

bubraii  requtsl  to  'itit  L>eputy 
Comptroller.  Communications,  250  E 
Street,  SW    W.ishington.  DC  20219. 

coKT^srwQ  m  :oRD  PROcrouRtS" 
bee  Recora  access  procedures  above. 

PI^CORD  SOURCI  C«TfGORIEa: 

iijf:  liiiurmahuii  cuii'iained  in  these 
records  is  provided  by  or  verified  by  the 
subject  of  the  record  and  OCC 

emnlov^es. 

SVSTTMS  C,  ir'MPTfD   FROM   tf  BT*m 
t^BCVi'StOKS  or  ^"M£   »CT 

None. 

"^ "  <"  a  s  u '  V   C  ofTi  p !  r ;,-)  net    315 

Telephone  Usage  Information  System 
(TUIS)— Treasury/Comptroller. 
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SYSTEM  location: 

Office  of  the  Comptroller  of  the 
Currency.  250  E  Street.  SW.. 
Washington.  DC  20219.  In  addition, 
components  of  the  TUIS  are 
geographically  dispersed  throughout  six 
OCC  district  offices.  (See  addresses 
listed  in  appendix  of  OCC  District 
Officesl. 

categories  of  individuals  coveheo  bv  the 
system: 

inoividuals  (generally  OCC  employees 
and  contractor  personnel)  who  make 
telephone  calls  and  individuals  who 
receive  telephone  calls  placed  from  or 
charged  to  OCC  telephones.    _ 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

The  TUIS  wiii  contain  records  relating 
to  the  use  of  OCC  telephones  to  place 
local  or  long  distance  calls,  whether 
through  commercial  systems,  the 
Federal  Telecommunications  System 
(FTS)  or  similar  systems:  records 
indicating  assigmnent  of  telephone 
numbers  to  employees;  records  of  any 
charges  billed  to  OCC  telephones; 
records  relating  to  location  of  OCC 
telephones;  and  the  results  of 
administrative  inquiries  to  determine 
responsibility  for  the  placement  of 
sp'^cific  !oca!  or  liris  distance  calls. 

authority  fo«  maifttenance  of  the 
system: 

12  U.S.C.  1. 12  U.S.C.  93a.  12  U.S.C 
481,  5  use.  301. 

ROUTINE  USES  Of  RECORDS  MA>«<TAINED    N 
THE  SYSTEM,  INCLUDING  CATEGORIES  O^ 
USERS  AND  P\J«POS£S  Of  SUCH  USES. 

Records  and  information  contained  in 
these  records  may  be  disclosed,  as  is 
necessary:  (1)  To  employees  of  the  OCC 
to  determine  their  individual 
responsibihty  for  telephone  calls;  (2)  To 
a  telecommunications  company 
providirijj  telecommunications  support 
to  perm;t  sen.  icing  the  account;  (3)  To 
respond  to  any  Congressional  inquiry 
L.^dertaken  at  the  request  of  an 
i.".dividual  covered  by  the  system;  (4)  To 
respond  to  a  request  for  discovery  or  for 
tre  appearance  of  a  witness,  to  the 
extent  that  information  that  is  disclosed 
IS  relevant  to  the  subject  matter 
involved  in  a  pending  judicial  or 
administrative  proceeding;  (5)  In  a 
proceeding  before  a  court  or 
adjudicative  body  to  the  extent  that 
information  or  records  are  relevant  and 
necessary  to  the  proceeding;  (6)  In  the 
event  that  the  material  in  this  system 
ndicates  a  violation  of  law,  whether 
civil  or  criminal  or  regulatory  in  nature, 
and  whether  arising  by  general  statute. 
or  b>  regulation,  rule  or  order  issued 
pursuant  thereto;  in  such  circumstances, 
the  relevant  records  may  be  used  by  the 


appropriate  agency,  whether  Federal. 
State,  local  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto;  (7)  To  furnish 
another  Federal  agency  information  to 
effect  an  interagency  salary  offset,  or  an 
interagency  administrative  offset,  or  to 
furnish  a  debt  collection  agency 
information  for  debt  collection  services. 
Current  mailing  addresses  acquired  from 
the  Internal  Revenue  Service  are 
routinely  released  to  debt  collection 
agencies  for  collection  services,  but 
shall  not  be  disclosed  to  other 
goverrmiental  agencies. 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12):  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  {15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVma  ACCESSING,  RETAINING  AND 

Cr  '^^KyS'HG  Of  "FftOCirJS    :»•  ''-if  S'S^Fsi 

STORAGE: 

These  records  are  maintained  in  a 
computer  data  base  and  on  magnetic 
media,  or  on  hard  copy  print-outs  stored 

in  file  cabinets. 

«fc'H.E.A8iLlTV: 

Records  are  retrieved  by  employee 
name  or  identification  number,  by  name 
of  recipient  of  telephone  call,  or  by 
telephone  numbers. 

SAFEGUARDS: 

Access  to  records  in  electronic 
storage  systems  is  restricted  by  user 
identification  procedures  and  passwords 
that  limit  access  to  authorized 
employees  of  the  OCC.  Computer  discs 
and  hard  copy  print-outs  will  be  stored 
in  file  cabinets  accessible  by  authorized 
personnel  only.  File  cabinets  will  be 
locked  after  regular  business  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  as  provided 
in  National  Archives  and  Records 
Administration  General  Records 
Schedule  12. 

SYSTEMS  MAS,4r,taiS    A«iD  aDD«ESS; 

Deputy  Director,  Telecommunications. 
Systems  Support  Division.  Office  of  the 
Comptroller  of  the  Currency,  835 
Brightseat  Road,  Landover,  MD  20785. 
District  Offices — The  District 
Administrator  for  each  district  is 
responsible  for  assuring  the  accuracy 


and  routine  maintenance  of  TUIS 
records  applicable  to  the  district. 

NOTIFICATION  PROCEDURE: 

Individuals  who  wish  to  be  notified  if 
they  are  named  in  the  system  or  to  gain 
access  to  records  maintained  in  the 
system  must  submit  a  signed,  written 
request  to  the  System  Manager  at  the 
address  listed,  or  to  the  appropriate 
District  Administrator.  The  request  must 
contain  the  requester's  name,  address, 
and  at  least  two  items  of  secondary 
identification  (date  of  birth,  social 
security  number,  employee 
identification  number,  dates  of 
employment,  or  similar  information), 
and  must  state  that  the  requester  wishes 
to  be  notified  if  he  or  she  is  named  in 
the  TUIS,  or  to  gain  access  to  records 
maintained  in  the  TUIS.  Inquirers  may 
be  required  to  include  a  notarized 
statement  attesting  to  identity. 

RECORD  ACCESS  PROCEDURES: 

See  .\otifiCdtion  Procedure,  above. 

CONTESTING  RECORD  PROCEDURES: 

See  \ot:f;  ,ation  Procedure,  above. 

RECORD  SOURCE  CATEGORIES; 

Telephone  assignment  records.  Call 
Detail  Reports,  and  results  of 
administrative  inquiries  relating  to 
assignment  of  responsibility  for 
placement  of  specific  local  or  long 
distance  calls. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT:  '' 


Treasury/Comptroller  .320 

SYSTEM  NAME: 

General  Personnel  System — Treasury/ 
Comptroller. 

SYSTEM  LOCATION: 

Office  of  the  Comptroller  of  the 
Currency,  250  E  Street.  SW., 
Washington,  DC  20219  Components  of 
this  system  are  geographically  dispersed 
throughout  six  (6)  District  Offices.  (See 
addresses  listed  in  Appendix  of  OCC 
District  Offices.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  past  e.mployees  and 
applicants  for  employment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employment  related  biographical  and 
performance  m.aterial.  This  category  of 
records  is  typically  identified  as 
personnel-type  records  and  contains 
data  about  employees  and  applicants. 
The  records  found  within  this  category 
include:  Performance  evaluations; 
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educationa!,  errployment.  medical  and 
military  histories:  employee  benefit 
applications,  forms  and  claims,  travel 
and  relocation  claims;  locator  and 
emergency  contact  information; 
dependent  and  beneficiary  information; 
physical  and  qualification  descriptions; 
financial  interest  statements;  personal 
and  family  assets,  liabilities  and  other 
interests  in  business  enterprises. 

authority  for  maintenance  of  the 
system: 

General  authority— 12  U.S.C.  1  and  9. 
5  U.S.C.  301.  Specific  authority  is 
derived  from  a  number  of  laws. 
regulations  and  Executive  Orders. 
Individuals  wishing  to  obtain  more 
detailed  information  should  write  to  the 
Deputy  Controller,  Communications.  250 
E  Street.  SW..  Washington.  DC  20219. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

A  record  m  this  system  may  be 
disclosed  as  a  routine  use  to:  (1)  The 
Office  of  Personnel  Management  (0PM) 
for  the  purpose  of  complying  with 
regulations  issued  by  the  0PM;  (2)  the 
Veterans  Administration  (VA)  for  the 
purposes  of  determining  veterans 
preference  and  pension  benefits;  (3)  the 
Equal  Employment  Opportunity 
Commission  for  the  purpose  of  providing 
minority  information  and  case  reports; 
(4)  respond  to  requests  from  labor 
organizations  for  names  of  employees 
and  identifying  information;  (5)  the 
Department  of  Labor  for  the  purpose  of 
reporting  health  and  safety  matters;  (6) 
the  General  Services  Administration 
[GSA]  for  the  purpose  of  complying  with 
regulations  issued  by  GSA:  (7)  the  Merit 
System.s  Protection  Board  for  the 
purpose  of  providing  necessary 
information  relating  to  employee 
appeals;  (8)  the  Department  of  Labor  to 
provide  information  relative  to 
Unemplo\ment  Compensation  and 
0\VCPfld;ms. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Fiie  folders,  magnetic  media, 
microfiche,  printouts,  lists  and  forms. 

RETRIEVABILITY: 

Records  are  retrieved  primarily  by 
name  (filed  alphabetically  by  category 
of  records).  Secondary  identifiers  are 
used  to  assure  accuracy  (date  of  birth, 
Social  Security  number  or  employee 
identification  number). 

SAFEGUARDS: 

Records  are  stored  in  lockable 
cabinets,  electronic  data  bases  requiring 


stn:uri!y  access  codes  or  secure  rooms; 
access  is  limited  to  officials  who  have  a 
need  for  the  information;  employees  are 
trained  to  make  only  authorized 
disclosures.  Records  maintained  with 
vendors  are  under  contractual  obligation 
to  maintain  confidentiality. 

RETENTION  AND  DISPOSAL; 

Most  personnel-type  records  are 
retained  for  thirty  (30)  days  after 
termination,  at  which  time  they  are 
transferred  to  the  Federal  Records 
Center  or  destroyed.  Some  records  are 
retained  for  varying  periods  of  time  in 
accordance  with  Federal  Personnel 
Manual  Regulations.  Individuals  wishing 
more  detailed  information  should  write 
to  the  Deputy  Controller. 
Communications,  250  E  Street,  SW., 
Washington.  DC  20219. 

SYSTEM  MANAQER(S)  AND  ADDRESS 

Deputy  Comptroller  for  Resource 
Management,  250  E  Street,  SW., 
Washington,  DC  20219. 

NOTIFICATION  PROCEDURE 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements;  (1)  Identify  the  record  system; 
(2)  Identify  the  category  and  type  of 
records  sought;  (3)  Indicate  the  location 
of  the  Comptroller  of  the  Currency  office 
where  last  employed  or  where 
application  for  employment  was  made; 
(4)  Provide  at  least  two  secondary 
identifications  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 

RECORD  ACCESS  PROCEDURES: 

Deputy  ConiplroUer,  Communications, 
250  E  Street,  SW.,  Washington,  DC 
20219. 

CONTESTING  RECORD  PROCtDURlS 

Submit  requests  to  the  Deputy 
Comptroller,  Communications.  250  E 
Street,  SW„  Washington,  DC  20219. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
records  was  provided  or  verified  by  the 
subject  of  the  record,  employers,  co- 
workers, friends,  neighbors  and 
associates  listed  as  references,  financial 
and  educational  institutions. 

SYSTEMS  EXEMPTED  FROM  CERTA'N 
PROVISIONS  OF  THE  ACT: 

None. 


Treasury   Cornpirotier    SOO 
SYSTEM  NAME: 

Chief  Counsel's  Management 
Information  System — Treasury/ 
Comptroller. 

SvsTt  w  lOCi  '  'On: 

Office  of  the  Comptroller  of  the 
Currency.  250  E  Street,  SW., 
Washington.  DC  20219.  Physical 
components  of  this  system  are  also 
located  in  district  offices. 

CATEGORIES  OF  tNDIViDv;Ai..S  COVIRLG  B'»   ^'-l 
SYSTEM: 

Individuals  who  have  requested 
information  or  action  from  the  Law 
Department  of  the  Comptroller  of  the 
Currency  and  individuals  referenced  in 
documents  received  by  the  Law 
Department  in  the  course  of  the 
Agency's  bank  supervisory  functions. 

CATEGORIES  OF  RECORCS  IN  TMl  SvSi'lM 

The  Chief  Counsel's  Management 
Information  System  consists  of  one 
database:  The  Work  Assignment  and 
Control  System;  Information  contained 
in  the  system  includes,  inter  alia,  name 
of  the  author  and/or  correspondent  and 
the  organization  to  which  the  author/ 
correspondent  belongs,  the  date  of  the 
correspondence,  the  city,  state  and 
region  in  which  correspondent 
organization  is  located,  the  work  type, 
the  bank  involved,  and  the  subject. 

AUTHORITY  FOR  MAINTrNftNCE  O'  'wf 
SYSTEM 

12  use.  1, 12  U.S.C.  9, 12  U.S.C.  481, 
5  U.S.C.  301. 

ROUTINE  USES  OF  Rf  COHDS  MAiK'-'tir-fO  tH 
THE  SYSTEM,  INCl.JDiN*G  CATEGOPrtS  Of 
IJSfRS  AND  THE  PIJRPOSE  Of  SaCH  USES: 

liltrac  ifcLUjuij  aiivj  iniuitiiauuii  m  tlie 

records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
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tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLiCES  AMD  PflACTiCES  f^OB  S^OaiNG, 
RETRiEV'NG.   ACCESStNG.  RE^4;N'NC     AND 
OiSPOSlMG  0^  RECORDS  ifi  th£  S'S-fM: 

STORAGE: 

These  records  are  maintained  in 
computer  data  banks,  computer  tapes 
and  printouts,  and  in  file  cabinets. 

petrievabjuty: 

Ail  records  are  indexed  on  a  variety 
of  data  fields  including  correspondent 
name  and  location,  bank  name  and 
location,  subject,  statutory  provisions, 
and  date. 

SAFEGJAROS;  I 

All  records  are  indexed  through 
computer  indices.  Only  employees 
within  the  Law  Department  with  proper 
user  identification  and  passwords  have 
access  to  the  computer  banks. 
Employees  are  trained  to  make 
authorized  disclosures  only  to  those 
individuals  who  have  a  need  for  the 
information.  Passwords  and  user  IDs  are 
changed  frequently 

PETEN^IOW  ANO  DlSPOSi^ 

Records  are  generally  maintained  in 
tne  on-line  data  bank  until  it  is 
determined  that  on-line  access  is  not 
required.  Thereafter  the  records  are 
archived  in  an  off-line  storage  system. 
Records  in  file  cabinets  are  maintained 
indefinitely 

S'STEM  MAXAaE«(S)  Af*0  AOOflESS. 

t.  ".ecutive  AriSistant  to  the  Chief 
Counsel,  Comptroller  of  the  Currency. 
250  E  Street.  SW..  Washington.  DC 
20219. 

NO'iPtCATlON  =>WOCED>J«£ 

individuals  wishing  to  be  notified  if 
they  are  named  in  the  system  or  to  gain 
access  to  records  maintained  in  the 
system  must  submit  a  request  containing 
the  following  elements;  (1)  Identity  of 
the  record  system;  (2)  identity  of  the 
category  type  of  records  sought  (3)  the 
location  of  the  Comptroller  of  the 
Currency  Office  where  the  record  might 
be  stored;  and  (4)  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment,  or  similar  information). 
The  system  contains  records  which  are 


exempt  underS  U.S.C.  552a(j)(2)  or 
552a(k)(2). 

RECORD  ACCESS  PROCEDURtS: 

Same  as  Notification. 


COMTESTMHO  RECORD  paoCE:.  jtfS: 

Same  as  Notificatiun.  Requests  should 
be  submitted  to:  Deputy  Controller. 
Communications.  Comptroller  of  the 
Currency.  250  E  Street  SW.. 
Washington.  DC  20219. 

RECORD  SOURCE  CATEOORIES: 

Materials  received  by  the  Law 
Department  from  various  sources 
including,  inter  alia,  persons  involved  in 
sending  inquiries  to  the  Law  Department 
and  documents  received  by  the  Law 
Department  in  the  course  of  the 
Agency's  bank  supervisory  function. 
The  Chief  Counsel's  Management 
Information  System  contains  certain 
records  which  have  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

SYSTEMS  EXEMPT  FROM  CERTAIN  PaOvSiONS 
OF  THE  ACT 

This  system  is  exempt  from  5  U.S.C. 
552a  {c)(3){4).  (d)(l){2K3)(4). 
(e)(l)(2)(3)(4).  (G).  (H).  and  (I),  (e)  (5)  and 
(8).  (f)  and  (g)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a  (j)(2)  and 
(kK2). 

Treasury/Customs  .001 

SYSTEM  NAME: 

Acceptable  Level  of  Competence. 
Negative  Determination-Treasury/ 

Customs. 

SVSTEM  locatiom: 

Located  in  Customs  Headquarters 
Offices  and  in  each  Regional.  District. 
SAC.  and  appropriate  post  of  duty. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SVSTEM: 

Any  employee  of  U.S.  Customs 
Service,  who  receives  a  negative 
determination  regarding  acceptable 
level  of  competence. 

CATEGORIES  OF  RECORDS  IN  THE  S / STEM 

Employee's  name,  social  security 
number,  position  description,  grade,  and 
correspondence  containing  specific 
reasons  for  negative  determination.  ■• 

AUTMORrrVFOn  UAtSTtiiuCE  OP  THE 

system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAiNTAlHEO  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PUPPOSJFS  OF  SUCH  USES: 

These  records  _       ;   formation  in 
these  records  may  be  used  to:  (1) 
Disclose  pertinent  information  to 


appropriate  Federal.  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of.  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  o-  potential  violation  of 
civil  or  criminal  law  or  regulation;  (2) 
disclose  information  to  a  Federal.  State, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant  or  other  benefit;  (3) 
disclose  information  to  a  court. 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  unions 
recognized  as  exclusive  bargaining 
representatives  under  the  Civil  Service 
Reform  Act  of  1978,  5  L'.S.C.  7111  and 
7114:  (6)  provide  information  to  third 
parties  duri.ag  the  course  of  ao 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  ANO  PRACTICES  FOR  STOfiNG, 
RETRiEVlNG,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECOROS  IN  THE  SYSTEM: 

STORAGE; 

Records  are  maintained  in  file  folders 
and  stored  in  locked  file  cabinets. 

retrievabiuty: 

The  records  are  filed  by  the 
individual's  name. 


safeguards: 
Stored  in  locked  cabinets. 

retention  AND  disposal: 

Records  are  retained  until  the 
employee  leaves  the  Customs  Service. 

system  manager(s)  and  address: 

Director,  Labor  and  Employee 
Relations  Division.  OfHce  of  Human 
Resources.  Customs  Headquarters,  or 
Regional  Labor  and  E.Tiployee  Relations 
Division.  Regional  Headquarters,  or 
appropriate  managerial  official  in 
employee's  district  SAC.  port  or  post  of 
duty  offices. 
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NOTIFICATION  PROCEDURE: 

Correspondence  with  systems 
manager. 

RECORD  ACCESS  PROCEDURES. 

Correspondence  with  systems 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Correspondence  with  systems 
manager. 

RECORD  SOURCE  CATEGORIES: 

Inforrr.dtion  is  furnished  by  the 
employee,  employee's  supervisor  and 
the  Merit  Systems  Protection  Board. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 


None. 
■'reasury/Customs  .002 

SYSTEM  NAME; 

Accident  Reports-Treasury/Customs. 

SYSTEM  LOCATION: 

Logistics  Management  Division, 
Southeast  Region,  99  SE.  5th  Street, 
Miami,  FL  33131;  Logistics  Management 
Division,  U.S.  Customs  Service.  211 
Main  Street,  San  Francisco,  CA  94105. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  employee  of  Southeast  R>'gion 
who  has  had  an  accident  on 
Government  property  or  in  an  official 
vehicle  since  1973. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Standard  Government  forms  dealing 
with  accidents  and  personal  injuries. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  use.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 
Elxecutive  Order  11807  and  section  19  of 
Occupational  Health  and  Safety  Act  of 
1970;  5  U.S.C.  8101-8150,  8191-8193. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
employee's  beneficiary  in  event  of  death 
following  the  accident  or  injury  or  to 
employee's  agent  in  case  of  disability; 
(2)  disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (3) 
disclose  information  to  a  Federal.  State, 


or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (4) 
disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (5)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Each  case  folder  is  maintained  in  an 

unlocked  drawer  in  chronological  order 

by  date. 

retfievabiuty: 

Each  case  is  identified  by  employee 

:-,.ime  and  da:e  of  accident. 

SAFEGUARDS: 

The  metal  container  described  above 
IS  maintained  within  the  area  assigned 
to  the  Logistics  Management  Division 
within  the  Southeast  Region 
Headquarters  Building.  During  non- 
working  hours  the  room  in  which  the 
metal  container  is  located  is  locked. 

retention  and  disposal; 

Accident  Record  files  are  retained  in 
accordance  with  the  Records  Disposal 
Manual. 

system  MANAGER(S)  and  ADDRtSS: 

Director,  Logistics  Management 
Division,  Southeast  Region, 
Headquarters,  99  SE.  5th  Street; 
Logistics  Management  Specialist, 
Logistics  Management  Division,  U.S. 
Customs  Service,  211  Main  Street,  San 
Francisco,  CA  94105. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 


contestino  record  proclqures: 
See  Access,  Customs  appendix  A. 

record  source  CATlGORitS: 

Information  originates  with  employees 
who  have  been  injured  and/or  have 
been  involved  in  accidents  during  the 
exercise  of  their  official  duties.  Also 
included  are  witness  reports  and 
statements,  the  employees'  supervisors' 
statements  and  doctors'  reports. 

S-'STfM  ExtMP'^f  D  rnOM  C  r  f  '  .1,  s  PROVISIONS 

Cjf  THf   AC 


Treasury/Cuslortis  .005 

SYSTEM  NAME. 

Accounts  Receivable — Treasury/ 
Customs. 

S'«  STf:M  ,.oc*T>0N; 

Fmancial  Management  Division,  U.S. 
Customs  Service,  Northeast  Region,  100 
Summer  Street,  Boston.  MA  02110; 
Financial  Management  Division,  District 
and  Ports,  99  SE  5th  Street,  Miami,  FL 
33131;  U.S.  Customs  Service,  Financial 
Management  Division.  Increase  and 
Refund  Section,  6  World  Trade  Center," 
New  York,  NY  10048;  Financial 
Management  Division,  U.S.  Customs 
Service,  South  Central  Region,  1440 
Canal  Street,  New  Orleans,  LA  70112. 


CA'^rcoBifs 


.i*L.s  covfpj:::  fi> 


SYSTEM. 

Persons  owing  money  for  Customs 
duties  and  services  and  money  owed  to 
persons  for  overpayment  of  excessive 

duties  and  services. 

CAffcGORitS  Of  RECORDS  .N  Tm(   S  '  S  - 1  M 

Correspondence  and  documentation 
of  telephone  calls  with  debtors  and 

creditors  or  their  reorpsentatives. 

Authority  for  maiktlnancl  Of  t.me 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Rp^'<^'"^  as  amended. 

routine  uses  or  RI  cords  MAINT*rNEO  IN 

THE  SYSTEM    iHCluOiNG  C*''IG0«.I'S  OF 
USERS  A»JC  TMf   PiiRPOSfS  OF  Sl'Ch  -jses: 

1  nese  rucui Lis  dtiu  liiiuiiiia'uvjii  in  trie 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 
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POUCIES  ANO  PRACTICES  FOR  STORING 
RETRIEVING.  ACCESSING,  RETAINING. 
DISPOSIMO  OF  RECORDS  IN  THE  S»-S'EM 

STORAGE: 

Dd'.a  ,s  stjred  in  file  folders  which  are 
contained  in  an  unlocked  metal  file 

cabinet- 

RETRiEVABn-mr: 

The  file  is  retrieved  by  the  name  of 
the  individual  which  is  kept  in 
alphabetical  order  within  the  work  area 
of  the  Collection  Section. 

SAFEGUARDS: 

The  files  are  located  within  an  office 
that  is  locked  during  non-working  hours. 
The  building  is  guarded  by  uniformed 
security  police  and  only  authorized 
persons  are  permitted  entry  to  the 
building.  i 


RETENTION  AND  DISPOSAL: 


I'he  fue  iS 


1  t:  vd  1 1  icLi   u 


ntil  collection  or 


refund  is  effected  and  two  (2)  years 
thereafter,  then  destroyed. 

SVSTEM  MANAGER^S^  AND  AOOAESS: 

D;.-t'Ct„:.  t.z^r.^:^'.  .Management 
Division,  U.S.  Customs  Service,  100 
Summer  Street,  Boston.  MA  02110; 
Director  of  Financial  Management,  99 
SE.  5th  Street.  Miami,  FL  33131;  Regional 
Commissioner,  U.S.  Customs  Service,  6 
World  Trade  Center,  New  York,  NY 
10048;  Financial  Management  Division. 
I  .S.  Customs  Service.  South  Central 
Region,  1448  Canal  Street,  New  Orleans. 

NOTiFiCATION  PflOceowRE: 
S-,  J  Customs  appendix  A. 

PECORO  ACCESS  PROCEDUflS. 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

->...  Aa:.'"^^.  Customs  appendix  A. 

F^ECORO  SOURCE  CATEGORtES: 

The  information  in  the  system  is 
obtained  from  data  gathered  from  the 
automated  billing  system  and  ports  of 
entry. 

S'STEM  EXEMP^D  raOM  CE°^a",  »qC.'  S  CNS 
OF  THE  ACT: 


T-easury-'Cuf.toms  .009 

S'STEM  NAME. 

Acting  Customs  Inspector 
(F.xcepted) — Treasury/Customs, 


SVSTEM  location: 

Inspection  and  Control  Division,  U.S. 
Customs  Service.  Southwest  Region, 
5850  San  Felipe.  Suite  500,  Houston,  TX 
77057;  Office  of  the  District  Director.  San 
Diego.  CA;  Offices  of  the  Port  Directors, 


San  Ysidro,  CA;  Calexico,  CA;  Tecate. 
CA  Andrade.  CA  San  Diego  Barge 
Office;  U.S.  Customhouse.  PO  Box  111. 
District  Director's  Office.  St.  Albans,  VT 
05478. 

CATEGORIES  OF  IHIWVIOtJA^S  COHERED  Bv  TM£ 
SVSTEM: 

Employees  or  members  of  other 
Federal  agencies  who  are  designated  by 
the  District  Directors  as  Customs 
Inspectors  {Excepted). 

CATEOOfUES  OF  RECORDS  IN  THE  Sv  STEM: 

System  has  name,  social  security 
number,  rank  or  grade  and  duty  station 
of  the  individual. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

P  -  S  '  E  M: 

5  U.S.C  301;  Treasury  Department 
Order  No.  155,  Revised,  as  amended. 

ROUTINf  U'ScS  OF  Sf  .CO«C.S  MAiN'SiNEO  IN 

TXr    i-H"fU     .hC: ":><NQ  C  ATEGOF<lES  OF 

VSLHS  AJia  THL  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESS4NQ,  RETAINING, 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

CF  55  forms  kept  in  manila  folders  in 
file  cabinet. 

retrievabiuty: 
Filed  alphabetically. 

safeguards: 

During  non-working  hours  the  offices 
and/or  buildings  in  which  records  are 
located  are  locked. 

retention  and  disposal: 

Until  individual  transfers  or 
designation  is  cancelled.  Form  is  then 
destroyed. 

SYSTEM  MANAGER(S)  An     >a  )RESS: 

Director.  Inspection  ana  Control 
Division.  U.S.  Customs  Service. 
Southwest  Region,  5850  San  Felipe.  Suite 
500.  Houston,  TX  77002;  District 
Director.  Port  Directors,  and  Division 
Directors,  within  the  San  Diego  Customs 
District  (see  appendix  A.);  District 
Director,  U.S.  Customs  Service.  St. 
Albans.  VT  05478.  District  Director,  1. 
LaPontilla  Street.  Old  PO  Box  2112,  San 
Juan,  PR  00901. 


NOTIFICATION  PROCEDURE; 

Sep  Customs  appendix.  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Inforrna'iujn  is  supplied  by  the 
individual  and  his  or  her  agency. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

N  :r.p. 
Treasury/Customs  .014 

SVSTEM  NAME: 

Advice  Requests  (Legal)  (Pacific 
Region) — ^Treasur>', /Customs 

SVSTEM  LOCATION: 

office  of  the  Regional  Counsel.  211 
Main  Street.  San  Francisco,  CA  94105. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 

SVSTEM: 

Liiiividuais  who  are  the  subject  of  any 
request  for  legal  advice  by  another 
office  within  Customs,  another 
Government  agency,  or  the  private 
individual  himself  An  exflmple  would 
be  a  request  by  a  District  Director  for 
advice  as  to  whether  or  not  a  violation 
of  a  Customs  law  for  which  a  penalty 
may  be  assessed  has  occurred.. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

Intra-agency  or  inter-agency 
memoranda  and  reports  of  investigation 
and  other  documents  submitted  by  the 
requesting  office  for  use  in  handling  the 
request.  Correspondence  from  the 
private  individual  submitting  the 
reques* 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  use.  301;  Reorganization  Plan  No. 
1  of  1950;  Treasury'  Department  Order 
No.  165.  Revised,  as  amended; 
Reorganization  Plan  No.  1  of  1965. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  informatior:  m  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  locdl  agency, 
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maintaining  civ.l,  criminal  or  other 
relevant  enforcement  informdtion  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3]  disclose  information  tc; 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlem.ent  negotiations,  in  response  to  a 
subpoena,  or  m  connection  with 
criminal  law  proceedings:  i4l  priAid.; 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  tc  civi!  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STOWIKJ, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted  m  an 
alphabetical  file  folder  which  is  filed  in 
an  unlocked  drawer  wi;h;n  a  metal  file 
cabinet. 

retrievabiuty: 

Each  case  file  is  identified  in  a  manual 
alphabetical  card  fiie  by  the  name  of  the 
individual  who  is  the  subject  of  the 
request  and  m  the  alphabetical  file 
folder  within  the  metal  file  cabinet  by 
the  name  of  the  individual  who  is  the 
subject  of  the  request 

SAFEGUARDS: 

The  metal  file  cabinet  described 
above  is  maintained  within  the  area 
assigned  to  the  Office  of  the  Regional 
Counsel  within  the  Federal  Building. 
During  nonworking  hours  the  room  in 
which  the  metal  file  cabinet  is  located  is 
locked,  and  access  to  the  building  is 
controlled  at  all  times  by  uniformed 
guards. 

RETENTION  AND  DISPOSAL; 

Request  for  legal  advice  Tiles  are 
retained  until  there  is  no  longer  any 
space  available  for  them  within  the 
metal  file  cabinet,  at  which  time  files  are 
transferred  to  the  Fedora!  Record  Center 
or  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Regional  Coiinsei,  211  M.-.in  Street, 
San  Francisco,  CA  94105. 

N0T1FICATK>N  PROCEDURE: 

See  Customs  appendix  A. 


RECORD  SOURCE  CATEGORIES: 

Information  corr.es  f;om  the 
memoranda  or  correspondence  from  the 
office  or  individual  requesting  the 
advice  and  from  any  supporting 
documents  that  office  or  individual  may 
transmit. 

SYSTEMS  EXEMPTED  FROM  CEBTAIW 
PROVISIONS  OF  THE  ACT 

This  system  is  exempt  from  u  U.S.C. 
552a  (c)(3).  (d)(1),  (d)(2).  (d)(3).  (d)(4), 
(e)(1),  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 

552a(k)(2). 

Treasury /Custom*  .021 

SYSTEM  NAME: 

Arrest/Seizure/Search  Report  and 
Notice  of  Penalty  File-Treasury/ 

Customis. 

SYSTEM  location: 

Oif.ce  of  the  District  Director  of 
Customs,  Room  228.  United  States 
Customs  Service,  335  Merchant  Street, 

Honolulu.  HI  96813. 

CATEGORIES  Of  IWDiVIOUALS  COVERED  BY  THE 
SYSTEM: 

Pers(.ins  who  are  suspected  of 
attempting  to  smuggle,  or  have 
smuggled,  merchandise  or  contraband 
into  the  United  States:  individuals  whb 
have  undervalued  merchandise  upon 
entry  into  the  United  States;  vessels  and 
aircraft  which  have  been  found  to  be  in 
violation  of  Customs  1hw« 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names  of  individuals,  vessels, 
aircraft;  identifying  factors;  nature  of 
violation  or  suspected  violation; 
circumstances  surrounding  violation  or 
suspected  violation:  date  and  place  of 
violation  or  suspected  violation;  and  on- 
site  disposition  actions. 

AUTHORITY  FOR  MAINTENANCE  C»   thE 

system: 

5  use.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAiWTAlNCO  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USEPS  AND  THE  PURPOSES  Of  SUCH  UStS: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
jenforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 


relevant  enforcement  Information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

OOLlCiES  AHD  PRACTVCrS  FOR  STORlMi 
BFTRlEVtNG,    ACCESSING,  Rt'AtHING, 
DISPOSING  Of  RICORPS  i.M  Th(  SrS^fM 

STORAGE 

Each  report  is  assigned  a  case  number 
and  filed  accordingly  in  a  locked,  metal 
file  located  in  the  Office  of  the  District 
Director. 

RfTtiiE,  ,'ABiLrrv: 

Eacn  report  is  identified  in  a  manual 
alphabetical  card  file  by  the  name  of  the 
individual,  vessel  or  aircraft. 

SAM  GUARDS 

In  addition  to  being  stored  in  a  locked 
metal  cabinet,  these  records  are  located 
in  a  locked  room,  the  keys  of  which  are 
controlled  and  issued  only  to  authorized 

personnel. 

RETE.VTlOJ*  AND  DIEPCSAL; 

These  records  are  retained  for  one 
year  (1)  or  until  action  has  been 
completed. 

SYSTEM  UANAG£R(S)  AND  ADDRESS: 

Dislr.c;  i.,.rector  of  Customs.  U.S. 
Customs  Service.  Post  Office  Box  1641. 
Honolulu.  HI  96806. 

systems  exempted  from  CERTAIN 
PROVISIONS  OP  THE  ACT. 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (d)(1).  (d)(2),  (d)(3),  (d)(4), 
(e)(1).  (e)(4)  (G).  (H),  and  (I)  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2). 


13930 


Federal  Register  /  Vol.  57.  No.  75  /  Friday,  April  17,  1992  /  Notices 


Treasury/Customs  .022 

S/STEM  NAME: 

Attorney  Case  File — Treasury/ 
Customs. 

SYSTEM  LOCATtOH- 

The  Chief  Counsel,  U.S.  Customs 
Service  Headquarters,  1301  Constitution 
Avenue.  \\V  ,  Washington,  DC  20229; 
Office  of  the  Regional  Counsel  of  each 
Region  (for  addresses  see  "Regional 
Commissioner  of  Customs"  section, 
appendix  A).  District  Counsel  of 
Customs,  200  E.  Bay  Street.  Charleston. 
SC  29401:  District  Counsel  of  Customs, 
880  Front  Street.  Room  5-S-9,  San  Diego, 
CA  92188;  District  Counsel  of  Customs. 
P.O.  Box  2450.  San  Francisco.  CA  94216: 
District  Counsel  of  Customs,  c/o  Special 
Agent  in  Charge,  909  1st  Avenue,  Room 
4100,  Seattle,  WA  98174;  District 
Counsel  of  Customs,  6585  Montana 
Street,  Suite  100,  El  Paso.  TX  79925; 
Resident  Counsel.  U.S.  Customs  Service 
Academy.  Building  67-FLETC,  Glynco, 
CA  31524:  Assistant  Chief  Counsel 
(GIT).  U.S.  Customs  Service,  Room  258. 
26  Federal  Plaza.  New  York.  NY  10007; 
Assistant  Chief  Counsel  (NFC),  National 
Logistics  Finance  Center,  U.S.  Customs 
Service.  P.O.  Box  68914.  Indianapolis,  IN 
4627a 

CATEQORIES  OF  IND'VIOUAwS  COVERED  3'  TwE 
SYSTEM: 

individuals  who  are  subject  of 
adverse  actions,  equal  employment 
opportunity  complaints,  unfair  labor 
practice  complaints,  and  grievances: 
individuals  who  are  the  subject  of 
Customs  license  or  other  administrative 
revocation  or  suspension  proceedings: 
individuals  who  are  the  subject  of  or 
have  requested  legal  advice  from  the 
various  offices:  individuals  requesting 
access  to  information  pursuant  to  any 
statute,  regulation,  directive,  or  policy  to 
disclose  such  information,  including 
individuals  who  are  the  subject  of  a 
Federal  or  state  administrative  or 
judicial  subpoena:  individuals  who  have 
filed  or  may  file  claims  under  the 
various  Federal  claims  acts:  individuals 
who  are  parties  in  litigation  with  the 
United  States  government  or  subunits  or 
employees  or  officers  thereof,  in  matters 
which  affect  or  involve  the  United 
States  Customs  Service:  individuals  who 
are  seeking  relief  from  fines  and 
penalties  and  forfeitures  assessed  for 
violations  of  the  law  and  regulations 
administered  by  Customs;  individuals 
who  have  outstanding  Customs  bills 
submitted  for  collection;  and  individuals 
who  have  challenged  contracting 
decisions  of  the  agency. 


CA-EGOfiiES  OF  RECOBOS  iN  THE  SYSTEM: 

This  system  of  records  consists  of  a 
computer  database  containing 
information  designed  to  allow  the 
system  manager  to  track  matters  which 
have  come  into  his  or  her  office.  The 
categories  of  records  maintained  in  the 
file  folders  which  are  indexed  by 
computer  system  are  personnel  actions; 
administrative  revocation  or  suspension 
proceedings;  intra-agency  or  inter- 
agency memoranda,  reports  of 
investigation,  and  other  documents 
relating  to  the  request  for  legal  advice; 
claims  and  cases  in  administrative  and 
judicial  litigation;  requests,  information, 
records,  documents,  internal  Customs 
Service  memoranda,  or  memoranda 
from  other  agencies  and  related 
materials  regarding  the  disclosure  of 
information. 

Ao'^mOS!'*  fO«  MAINTENANCE  OF  THE 

system: 

5  U.S.C.  301:  Treasury  Department 
Order  No.  165.  Revised,  as  amended;  28 
U.S.C.  2672,  et  seq.;  28  CFR  14.1.  et  seq.: 
31  CFR  3.1.  et  seq.;  31  U.S.C.  3701  et  seq.; 
31  CFR  part  4;  5  U.S.C.  552.  31  CFR  part 
1.  Reorganization  Plan  No.  1  of  1965; 
Government  employee  laws  found  in 
Title  5  of  the  United  States  Code: 
government  contracting  laws  found  in 
Titles  31.  4a  and  41  of  the  United  States 
Code:  and  the  Customs  laws  and 
regulations  found  in  Title  19  of  the 
United  States  Code  and  Code  of  Federal 
Regulations,  respectively 

ROUTINE  USES  OF  RECORDS  MAIn'^A  NEO  \H 
THE  SYSTEM,  INCLUDING  CATEGORSES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation:  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 


settlement  negotiations,  in  responsr  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING,    . 
RETRIEVING,  ACCESSING,  RETAINING, 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  computerized  indices  are 
maintained  in  computer  data  base.  Each 
file  is  maintained  in  a  numbered  file 
folder  which  is  filed  in  an  unlocked 
drawer  in  the  responsible  attorney's 
office,  a  metal  file  cabinet,  or  a  storage 
room  at  the  local  system  manager's 
location. 

RETRIEVABIUTY: 

Through  the  use  of  the  computer 
located  at  the  local  system  manager's 
location,  each  file  is  retrievable  by 
name,  number  and  title. 

SAFEGUARDS: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authorized  personnel.  During 
non-working  hours  the  rooms  in  which 
the  files  are  located  are  locked.  During 
working  hours,  the  rooms  in  which  the 
files  are  located  are  under  control  of  the 
staff  of  the  local  systems  manager. 

RETENTION  AND  DISPOSAL: 

The  file  folders  are  retained  in 
accordance  with  the  Federal  Records 

Retention  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS. 

See  systems  location  above. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  originates  from  the  subject 
individual.  U.S.  Customs  employees. 
Reports  of  Investigation,  Customs 
penalty  case  files,  other  government 
agencies,  parties  involved  in 
administrative  and  judicial  litigation, 
administrative  proceedings  regarding 
disciplinary  action  taken  against 
Customs  Service  employees,  Equal 
Opportunity  complaints,  unfair  labor 
practice  complaints,  parties  involved  in 
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administrative  revocation  or  suspension 
proceedings,  individuals  or  emploj,ee8 
requesting  iega!  advice,  and  from  the 
parties  requesting  disclosure  of 
information 

SVSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

This  svstem  Is  exempt  from  5  L'S.C. 
552a(c)(3).(dl(l),(d|(2).  (d)(3).  (dj(4), 
(e)(1).  (e)(4)tG).  (H)  and  (I),  and  if)  of  the 
Privacy  Act  pursuant  to  5  US.C. 
552a(k)(2). 

Treasury/Customs  .028 

SYSTEM  name: 

Bdggage  Declaration-Treasury/ 
Customs. 

SYSTEM  LOCATKJN: 

Ix>catcd  at  the  District  and  Port 
Di-fctors'  offices  in  the  Region. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  required  to  make  a  written 
baggage  declaration. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address,  items  declared  and 
value. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301:  Treas.iry  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDtNO  CATEGORIES  OF 

USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  fur  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  ioca!  agency. 
m.aintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  m.agistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  d;scover\.  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 


information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  t.he 
request  of  the  individual  to  whom  ;;>e 
record  pertains;  (5)  provide  mfonriution 
to  the  news  media  in  accordance  with 
guidelines  contained  m  28  CFR  50.2 
which  relate  to  an  agency  s  functions 
relating  to  civil  and  criminal 
proceedings;  (b)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  mfonrjation  pertinent  to  the 
investiga'ujn. 

POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVING,  ACCESSING,  RETAINING, 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

In  file  folders  in  file  cabinet. 

RFTRlEVABIUTY: 

v\  r,  ;~.e,  d.H'f>  and  flight  number. 

SAFEGUARDS: 

.•\\aiiabie  to  authorized  Customs 
personnel  only. 

RETENTION  AND  DtSPOSAU 

¥:pe  entry  deciara*:ons  are  retained 
iur  tnree  (3)  years,  then  destroyed. 
Dutiable  declarations  are  retained  for 
three  years  at  the  port,  seven  years  at 
the  Federal  Record  Center,  and  then 
destroyed. 

SYSTEM  MANAOERfS)  AND  ADORESS* 

District  and  Port  Direciurs. 

NOTIFICATION  PROCEDURE: 

Sep  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES. 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES 

The  individual  who  files  the  baggage 

declartition. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

Treasury/CusfOfTts    050 

SYSTEM  NAME: 

Bankrupt  Parties-in-Interest — 
Treasury /Customs. 

SYSTEM  location: 

U.S.  Customs  Service,  Director, 
National  Finance  Center,  P.O.  Box 
68907,  Indianapolis.  Indiana  46268. 

categories  of  individuals  covered  b*  the 
system: 

Inaividuals  indebted  to  U.S.  Customs. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM. 

Listed  by  name,  ainirt  ss,  port  of 
service,  bill  number,  and  dollar  amount 
of  delinquent  •^rp^'Rhlei 

AUTMOBITY  FOB  MA''N'Tf  WAWCit    01^    Tltl 

firSTlM 

Public  Law  89-508.  the  "Federal 
Claims  Collection  Act  of  1966;"  5  U.S.C 
301;  Treasury  Department  Order  No.  165. 
Revised,  as  amended. 

POUTIkl  OSES  Of  RFCOBOS  M*tNT*»Nf  D  iN 
■'HI  SYSTEM.  INCLUDING  CATEOORilS  O^ 

OSERS   AND  ^Hf   Ptini>OSIS   Of   »LK;rt  tJMS 

inese  rucorus  ano  uiiuiMialiuii  m  ihe 

records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  crimirial  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

f'OLiC:;|S  AVD  WRAC'itCf  S  F'OIB  STORING 
RCanVING,    ACCESSING    miA'WHC.    AND 
;jiSPOSrNC.  Of  RICO«OS  m  THE  SVSTfcM. 

S'-ORA&t, 

Cases  are  maintained  in  Tile  folders  at 
work  site. 

RETRtCVABIUTY: 

Alphabetical  order  by  name. 
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SAFEGUARDS; 

Thcso  cases  are  placed  in  locked 
cabinets  during  non-working  hours.  The 
building  is  guarded  by  uniformed 

security  police. 

RETENTION  AND  DlSPOSA^.  ' 

As  satisfaction  is  received,  cases  are 
closed.  Records  are  maintained  per 
Records  Control  Nfanual  FIS-4  No.  124. 

SYSTEM  MANAGERIS!  AND  AOOPESS 

Director,  U.S.  Customs,  National 
Finance  Center,  6026  Lakeside 
Boulevard,  Indianapolis.  IN  46268. 

NO't^lCAPON  PftOCED'.jfIE 

See  Customs  appendix  A. 

fECORO  ACCESS  PROCEDURES: 

S-...  c..^'  ■•--  •:;.•'.  A 

CONTESTIMO  RECORD  PROCEDURES 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGOf  !f  S 

The  source  of  information  is  obtained 
from  individuals,  bankruptcy  courts. 
Customhouse  brokers,  and  sureties. 

SVSTEM  EXEMPTED  F3CW  CEO"*  N  s^'Ov    -V'Os-;! 
OF  THE  ACT 


Treasury'Custorr.s  .031 

SYSTEM  NAME; 

Bills  Issued  Files — Treasury/Customs. 

SYSTEM  location; 

D'-.'-ector,  U.S.  Customs.  National 
Finance  Center,  P.O.  Box  68907. 

CATEGORIES  OF  IND'VIOOAuS  COkEPED  Bt   'h-: 

Svstem: 

I.idividuals  to  whom  bills  have  been 
issued. 

CATEGORiES  OF  RECORDS  IN  TH£  S'S'EM 

Correspondence  received  from  or  sent 
to  Individuals  in  relation  to  bills  issued 
by  the  United  States  Customs  Service. 

AUTMORITY  FOR  MAINTENANCE    OF    'mE 

system; 

5  use.  301:  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUT'NE  USES  OF  RECORDS  MAINTAINED  'N 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AMD  THE  PURPOSES  OF  SUCH  USES: 

These  records  a.ad  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 


regulation:  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains:  (5)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUCIES  AND  PflACTICES  FOR  STORINQ, 
RFrmEVINQ,  ACCESSING,  RETAININQ,  AND 
DISPOSiNQ  OF  RECORDS  '»<  twf  S  -S^EM: 

storage: 

Individual  alphabetical  file  folders  in 
file  cabinet. 

RETRIEVABIUTY: 

Access  by  name  of  individual. 

SAFEGUARDS: 

The  file  cabinet  is  maintained  in  the 
offices  of  the  Regional  Commissioner, 
North  Central  Region,  Chicago,  IL. 
During  non-working  hours  the  room/ 
building  in  which  the  file  is  located  is 
locked.  Access  is  limited  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Correspondence  is  maintained  for  a 
period  of  three  (3)  years  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  U.S.  Customs,  National 
Finance  Center,  P.O.  Box  68907. 
Indianapolis,  Indiana  46268. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECCUD  A-CCtSS  PROC£UjaES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  P^OCEDoRES: 

See  Access,  Customs  appendix  A. 


RECORD  SOURCE  CATEGORIES: 

The  informdtion  consists  of  copies  of 
letters  or  memoranda  issued  to  or 
received  from  individuals.  Records  of 
phone  calls  and  copies  of  documents 
related  to  the  individual's  transaction. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 


Treasury/Customs  .032 

SYSTEM  NAME; 

Biographical  Files  (Headquarters) — 
Treasury/Customs. 

SYSTEM  LOCATION: 

Public  Information,  Division,  U.S. 
Customs  Service  Headquarters,  1301 
Constitution  Avenue,  .NW.,  Washington, 
DC  20229,  and  the  Regional  Public 
Information  offices  located  at  the 
addresses  listed  in  Customs  appendix  A. 

categories  of  individuals  covered  by  the 

system: 

General  biographical  records  are 
maintained  on  all  Customs  employees 
for  news  release  and  public  information 

purposes. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

General  biographical  information 
including  home  add.'-ess.  date  and  place 
of  birth,  educational  background,  work 
experience,  honors  and  awards, 
hobbies,  and  other  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

SYSTEM; 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USERS: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Ser\ice  Reform  Act  of  1978.  5 
U.S.C.  7111  and  7114. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM 

STORAGE; 

Information  is  maintained  in  file 
cabinets  in  the  Public  Information 
Division  at  Customs  Headquarters. 

RETRIEVABIUTY: 

File  folders  are  identified  by  the  name 
of  the  person  and  are  filed  in 
alphabetical  order. 
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SAFEGUARDS: 


The  office  in  which  the  records  are 
located  is  locked  during  non-worWing 
hours  and  the  building  is  guarded  by 
uniformed  guards. 

RETENTION  AND  DISPOSA^. 

Files  are  retained  during  the 
individual's  tenure  as  an  employee  of 
the  Customs  Service,  after  which  the 
files  are  destroyed. 

£>STEM  WANAGER(S(  AND  ADDRESS 

Director,  Public  Information  Division, 
U.S.  Customs  Service  Headquarters, 
1301  Constitution  Avenue,  NW., 
Washington,  DC  20229. 

NOTIFICATION  PROCEDURE: 

■-^f't'  Customs  appendix  A. 

r!ECORO  ACCESS  PROCEDURES: 

Sec  Customs  aopendix  A. 

CONTESTING  RECORD  PROCEDURES. 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  individual  involved,  Customs 
personnel  officers  and  co-workers. 

SYSTEM  EXEMPTED  r^OM  CEP-^A'N  PROV'SiQNS 
OF  THE  ACT; 

\one. 

Treasury/Customs    040 
SYSTEW  NAVE: 

Carrier  File-Treasury/Customs. 

SYSTEM  LOCATION: 

Located  in  the  Office  of  the  District 
Director,  Terminal  Island,  San  Pedro, 
C-'\:  Office  of  the  District  Director,  San 
Diego,  CA;  Offices  of  the  Port  Directors, 
Los  Angeles  International  Airport,  Los 
Angeles,  C.A.;  Office  of  the  District 
Director,  Terrace  and  International 
Streets,  Nogales,  AZ  85621:  San  Ysidro, 
CA;  Tecatc,  CA;  Calexico,  CA;  Andradc. 
CA;  San  Diego  Barge  Office;  and  the 
Offices  of  the  Customs  Patrol  Division, 
San  Diego,  CA;  San  Ysidro,  CA; 
Calexico,  CA;  Tecate.  CA;  see  Custom.s 
appendix  A. 

CATEGOBIES  OF  iNOIV  D'JA^S  COvT.  RET   BY   ''hE 
SYSTEM: 

Officers  or  owners,  employees, 
associates  of  Customs  Bonded  Carriers. 

CATEGORIES  OF  RECORDS  !N  THE  SYS-^EM, 

Name,  date  of  birth,  social  security 
number,  place  of  birth  and  other 
information  relating  to  Officers, 
Associates,  employees,  etc.,  of  Bonded 
Carriers. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 

SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended, 
and  the  Customs  Regulations. 

ROUTINE  USES  OF  RECORDS  MAlN-^AlNED    H 
^HE  SYSTEM.  INCLUDING  CATECORif  S  OF 
USERS  AND  THE  PURPOSES  OF  SUCM  uStS 

These  records  and  information  m  tne 
records  maybe  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  ASO  PRACTICES  FOR  S'ORiNr; 

RETRIEVING.  ACCESSING.  RE'AiNING,  AnD 
niSPOSiNG  OF  RECORD^  t?'  "''^F  S»  S"  FA' 

STORAGE: 

la  folder  in  file  cabinet. 

RtTRifcv  ability: 

Filed  by  name  of  company  or 
individual. 

SAFEGUARDS:' 

Building  locked  during  non-working 
hours. 

plTention  and  disposal: 

KtLuiUs  ieiaincu  until  obsolete,  then 
destroyed  by  burning. 

S''STEM  MANAGER(Si  AND  AD3Rf5;s 

District  Director,  Port  Directors,  and 
Division  Directors  within  the  San  Diego 


Customs  District;  District  Director, 
Terminal  Island.  San  Pedro,  CA,  and 
Port  Director,  Los  Angeles  International 
Airport,  Los  Angeles  District;  District 
Director,  U.S.  Customhouse,  Nogales, 
AZ  85621.  (See  Customs  appendix  A.) 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PKiDCtDuRfcS. 

See  Customs  appendix  A. 

(;  o  N  ■'  f ':  '  ■  N  G  "5  f  c:  c  «3  ::"■■  i  >  r  ■ .  r  s  :;:' . .  ^  e  s: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Customs  Bonded  Carriers'  employees 
and  correspondence. 

SYS "  I.  w  t  :■' !  M  '■■  ■■  f  :    '  '-'  ■  ■  M     I  '•' "  '-  '.  =  ■"■  ■■  '.   '■     "- '-! 
OF  THE  ACT: 

None. 
'   p ,i < .,  ry  /Customs  .04 1 

S»  S"l  M   NtME: 

Carlmen  or  Lightermen-Treasury/ 
Customs. 

SYSTEM  LOCATION: 

Customs  ports,  districts,  and  regional 
offices.  (See  Customs  appendix  A.) 

*    !         c     -    OF  INDIVIDUALS  COVERED  BV  THE 

s>s;tM. 

Individuals  and  firms  who  have 
applied  for  or  hold  a  license  as  a  bonded 
cartmen  or  lighterman  and  individuals 
employed  by  cartmen  or  lightermen. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Interna!  Customs  Service  memoranda 
and  related  materials  regarding 
applicafions  for  licenses  and 
identification  cards,  reports  of 
investigations  for  approving  these 
licenses  and  identification  cards  and 
card  files  showing  outstanding 
identification  cards  and  their  location. 
Files  also  include  fingerprint  cards. 

AL:TMOfi'''Y    f  ",it5   WAiNTrN&M'f   ''T   '^mE 
S  ■  5  '  I  M 

5  U.S.C.  301;  Treasury  Department 
Order  No.  265,  Pp>"^"'^  -><=  -mended. 

FOV^'Hf  U?F?  OF  Pf  <  Of:<i  MA  NT»iMp(j  iM 

"  "  f    £  ■  S  '  f  >.»    . »»  r,  I  J  :::> :  n  r,  ?■  *  '  j  .:-  ;>(4  (  <;  oF 
USERS  AND  THE  PURPUSfcS  OF  SuCM  USES: 

These  records  and  the  information  in 
these  records  may  be  used  to:  (1) 
Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
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civil  or  criminal  law  or  regulation;  (2) 
disclose  ioioniMtion  to  a  Federal.  State. 
OT  local  ^eacy.  maintaining  civil, 
crincul  or  other  relevant  enforcement 
information  or  other  pertinent 
inforauition.  wliich  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit:  (3) 
disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  htigation.  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceediags:  (4)  pwovide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation.  i 

POUCIES  AND  PWACTiCf  S  =^CB  S'^'NC. 

RErBiHV«*»<l,  ACCESSifKG.  RETAINING 

D  SPC3tNG  Of  RECOOOS  'S  ^"£  S-S'SW 

STORAGE: 

The  information  in  this  system  is 
contained  in  a  metal  file  cabinet  in  the 
office  maintaining  the  system,  or  on 
magnetic  disc. 

RETPiEVABfUTV: 

Each  case  file  is  identified  in  a  manual 
alphabetical  card  file  by  the  name  of  the 
licensed  cartman  or  lighterman  and  in 
the  alphabetical  file  folder  by  the  name 
of  the  lM:,ea*ed  cartman  or  lighterman. 
Each  employee's  record  is  filed  in  a 
manual  alphabetical  card  file  cross- 
referenced  with  company  names. 

SA=^EGU4aDS: 

The  file  is  placed  in  a  metal  file 
cabinet  at  the  work  site.  At  locations 
where  work  is  not  performed  on  a  24- 
hour  basis  the  work  area  is  locked  and 
only  authorized  persons  are  permitted  in 
the  building.  i 

PE'-EN-nON  AND  disposal: 

't.,ci  are  reviewed  at  least  once  a  year 
at  which  twne  cancelled  I.D.  cards  may 
be  removed.  Closed  CF 3078s  may  also 
be  removed,  but  normally  are  held  for 
approKimately  three  years  in  case  a  new 
application  is  received  from  the  same 
company  or  transferred  to  another 
company  after  a  new  investigation. 

SVSTEM  M/kWAGEUfS^  ANO  ADOftCSS: 

Pu"  D.r"'--  >-s  D  s--.ct  Directors,  and 
Regional  Commissioners  of  the  U.S. 
Customs  Service.  (See  Customs 
appendix  A.) 

NCTincATio**  PwoceooRE: 
See  Customs  appendix  A. 


SYSTEM--    F  «  <:  MfTTj.  ;-    ,;-  an  >j)  '"  E  c"'  6,  'N 

PROVISIONS  Of   T.-.£  ACT. 

This  system  is  exempt  from  5  U.S.C. 
552a  tc)(3).  (dltl).  {d)(2).  (d)(3).  (d)(4). 
(e)(1).  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
privacy  Act  pur8«ant  to  5  U.S.C. 
552a(k)(2). 

Treasury/Custom*  M2 

SYSTEM  NAME: 

Case  and  Complaint  File-Treasury/ 

Customs. 

SYSTEM  LOCATIOH: 

Office  of  the  Regional  Counsel.  U.S. 
Customs  Service,  North  Central  Region, 
55  E.  Monroe  Street.  Room  1417. 
Chicago.  IL  60603. 

CATEGOniES  OF  INOrVfOUALS  COVERED  BY  THE 

SYSTEM: 

Any  individual  initiating  a  court  case 
or  against  whom  a  court  case  is  brought; 
any  individual  involved  in  a  personnel 
action,  either  initiating  a  grievance, 
discrimination  complaint  or  unfair  labor 
practice  complaint  against  the  U.S. 
Customs  Service  or  against  whom  a 
disciplinary  or  other  adverse  action  is 
initiated;  claimants  or  potential 
claimants  under  the  Federal  Tort  Claim 
Act;  individuals  involved  in  accidents 
with  U.S.  Customs  Service  employees; 
U.S.  Customs  Service  employees 
involved  in  accidents;  persons  seeking 
relief  from  fines,  penalties  and 
forfeitures  and  restoration  of  proceeds 
from  the  sale  of  seized  and  forfeited 
property,  requesters  under  the  Freedom 
of  Information  Act. 


CATEGOR! 


Bf  CO  SO' 


The  system  contains  the  individual's 
name,  the  type  of  case,  the  uniform  filing 
guide  number,  the  Regional  Counsel's 
office  file  number,  by  whom  the  matter 
was  referred,  the  district  where  the 
action  originated,  if  applicable. 

AUTHORITY  F  >P  Ml  »,'    sAivCt   Of  THE 
SYSTEM: 

5  U.S.C.  301:  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  iH 
THE  SYSTEM.  MCLUOiNO  CATEGORIES  O^^ 
USERS  AND  THE  f>'.- « r-'j S i:  S  0(   SUCH  uSES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  rrfate  to  an  agency's 
fufH:tions  relating  to  civil  and  criminal 
proceedings;  (2)  Provide  informatic«i  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  W78.  5 
U.S.C.  7111  and  7114. 


POLICIES  AND  PRACTICES  FOB  STOPI».G. 
RETWEVIMG.  ACCESSING,  RETAINING  AND 
O  SF>OSIMG  OF  RECOROS  IN  THE  SVSTEM: 

STORAGE: 

tdch  alphabetical  card  is  inserted  in  a 
metal  file  drawer. 

RETRiEVASILfTV: 

Each  card  is  identified  alphabetically 
by  the  individual's  name  described  in 
Category  of  Individual  and  the  filing  is 
alphabetically  used  by  last  name. 

SAFEGUARDS; 

The  metai  Mia%  drawer  containing  the 
alphabetical  cards  described  above  is 
maintained  within  the  area  assigned  to 
the  Office  of  the  Regional  Counsel. 
North  Central  Region  at  55  E.  Monroe 
Street,  Chicago.  IL  60603.  During  non- 
working  hours,  the  room  in  which  the 
metal  filing  drawer  is  located  is  locked 
and  access  to  the  building  is  controlled 
at  all  times  by  uniformed  guards  with  a 
check-in  sy^era  for  employees.  Only 
employees  of  the  Regional  Counsel's 
office  and  authorized  building  personnel 
have  kpy:  t^  fhe  building. 

RETENTION  AMC  OlSPOSAU 

These  files  are  retained  until  there  is 
no  longer  space  available  for  them 
within  the  metal  filing  drawer  at  which 
time  the  oldest  cards  for  closed  files  will 
be  transferred  to  the  storage  area  within 
the  confines  of  the  office.  "The  storage 
area  is  a  large  area  containing 
cardboard  boxes  and  metal  storage 
cabinets,  unable  to  be  locked. 

SYSTEM  MANAGER{S)  AND  ADDRESS: 

Regional  Counsel  of  Customs.  Room 
1417.  United  States  Customs  Service.  55 
E.  Monroe  Street.  Chicago.  IL  60603. 

NCTIFlCATtON  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEIMJRES: 

See  Custorr.s  appendix  A, 

CONTESTING  RECORD  PROCEDURES: 

See  Access.  C<-is'o"  s  appendix  A. 

WECOSO  SOURCE  CATEGORIES: 

The  information  contained  on  these 
cards  originates  with  the  initiation  of 
any  action  by  an  individual  which  is 
channeled  th.'-ough  the  Regional 
Counsel's  office.  Additional  information 
is  identifying  mformation  for  locating 
the  particular  case  file  relating  to  the 
court  case,  pwsonnel  action,  tort  claim, 
relief  petition,  or  request  under  the  = 
Freedom  of  lnfo^^^at!on  .Act. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  or  TMF  ACT' 

None. 
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Treasury/Customs  .043 

SYSTEM  name: 

Case  Flies  tRegional  Counsel-South 
Central  Region) — Treasury/Customs. 

SVSTEM  LOCATION: 

The  system  is  located  at  1440  Canal 
Street.  New  Orleans.  LA  70112,  Office  of 
the  Regional  Counsel,  South  Central 
Resion,  United  States  Customs  Service. 

categories  of  individuals  covered  by  the 
system: 

(1)  The  first  category  of  individuals  on 
whom  records  are  maintained  in  the 
system  includes  employees  who  have 
filed  adverse  actions,  equal  em.pioyment 
opportunity  complaints,  and  grie\  ances 
within  the  South  Central  Region; 
employees  who  have  filed  tort  clain-.s 
under  the  Military  Personnel  and 
Civilian  Employees  Act;  employees  of 
the  Regional  Counsel's  staff  with  regard 
to  travel,  training,  evaluations,  and  other 
related  personnel  records:  and 
applications  for  employment  submitted 
to  the  Office  of  the  Regional  Counsel  by 
prospective  employees.  (2)  The  second 
category  of  individuals  on  whom 
records  are  maintained  in  the  system 
includes  those  individuals  not  employed 
by  the  agency  who  have  filed  equal 
employment  opportunity  complaints; 
tort  claims  under  the  Federal  Tort 
Claims  .Act;  tort  claims  filed  under  the 
Small  Claims  Act;  individuals  who  have 
outstanding  Custom.s  bills  submitted  for 
collection;  individuals,  corporations, 
partnerships,  and  proprietorships  who 
have  filed  supplemental  petitions  on 
fines,  penalties,  and  forfeitures  within 
the  South  Central  Region;  files  relating 
to  individuals,  corporations, 
partnerships,  and  proprietorships  upon 
whom  criminal  case  reports  are 
prepared  pending  litigation  and 
prosecution  for  violation  of  19  U.S.C. 
1305.  18  U.S.C.  542.  18  U.S.C.  545,  18 
use.  549,  18  use.  1001.  18  U  S  C  496. 
and  18  U.S.C.  371;  on  individuals, 
corporations,  partnerships,  and 
proprietorships  who  have  filed 
supplemental  petitions  submitted  in  civil 
and  technical  violations  for  19  U.S.C, 
1592.  19  U.S.C.  1453.  19  U.S.C.  1448,  19 
U.S.C.  1584,  irregular  deliveries, 
shortages  and  overages;  and 
miscellaneous  civil  and  technical 
violations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  categories  of  records  maintained 
in  the  system  are  personnel  actions;  tort 
claims;  collection  efforts:  supplemental 
petitions  for  fines,  penalties,  and 
forfeitures  cases  in  the  South  Central 
Region;  criminal  case  reports  for 
pending  litigation  and  prosecution  of 
cases  in  the  South  Central  Region; 


supplemental  petitions  for  civil  and 
technical  violations  committed  within 
the  South  Central  Region;  and 
employment  applications  for  positions  in 
the  Office  of  the  Regional  Counsel, 
South  Central  Region. 

AUTHORITY  FOR  MAINTENANCE  OF  ^HE 

system: 

5  use.  301;  Treasury  Department 

Order  No.  165.  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  iN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  mjRPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  ci\nl  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVING,  ACCESSING.  RETAINING, 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

The  records  are  currently  maintained 
in  alphabetical  file  folders  which  are 
filed  in  two  steel  filing  cabinets  in  the 
Office  of  the  Regional  Counsel,  South 
Central  Region,  and  they  are  maintained 
under  lock  and  key  outside  the  ordinary 
business  hours. 

retrievability: 

Records  maintained  by  the  Office  of 
the  Regional  Counsel,  South  Central 


Region,  are  retrievable  by  identifying 
the  character  of  the  record  (i.e.,  adverse 
action,  grievance,  tort  claim,  criminal 
case),  then  by  comparable  statute  or 
regulation,  and  then  alphabetically  by 
name  and  identifier.  In  addition,  each 
case  file  is  similarly  identified  on  the 
alphabetical  file  folder  within  the  steel 
filing  cabinet. 

safeguards: 

The  steel  filing  cabinets  described 
above  are  maintained  within  the  area 
assigned  to  the  Office  of  the  Regional 
Counsel,  1440  Canal  Street,  New 
Orleans.  LA  70112.  During  non-working 
hours  the  room  in  which  the  locked  steel 
cabinets  are  located  is  locked,  and 
access  to  the  building  is  controlled  at  ail 
times  by  uniformed  guards.  The  policies 
and  practices  of  the  Office  of  the 
Regional  Counsel  regarding  access 
controls  are  that  only  members  of  the     -' 
staff  of  the  Office  of  the  Regional 
Counsel  have  access  to  the  records 
maintained  by  the  office. 

RETENTION  AND  CMSPOSiO: 

Individual  records  are  placed  into  a 
file  of  closed  cases  by  category  as  stated 
above,  and  within  each  category  by 
name.  The  oldest  closed  cases  are 
forwarded  to  the  Federal  Records 
Center  in  accordance  with  the  Treasury 
Records  Control  Manual. 

SvS''f,M   MAt.AG£»!S'i   AND   AC>DBf«,S 

The  agency  official  responsible  for  the 
system  of  records  maintained  by  the 
Office  of  the  Regional  Counsel  is  the 
Regional  Counsel,  South  Central  Region, 
United  States  Customs  Service,  1440 
Canal  Street,  New  Orleans,  LA  70112. 

notification  procedure: 
See  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  categories  of  sources  of  records  in 
this  system  are  the  individual  himself 
and  files  compiled  by  the  United  States 
Customs  Services  by  using  employers, 
other  government  agency  resources, 
financial  institutions,  educational 
institutions  attended,  and  previous 
employers.  Additional  information  in 
these  files  is  also  derived  from  reports  of 
investigation  regarding  the  enforcement 
of  civil  or  criminal  statutes, 
administrative  proceedings  regarding 
disciplinary  action  taken  against 
Customs  Service  employees,  equal 
opportunity  complaints,  investigations 
of  tort  claims,  the  processing  of 
interoffice  memoranda  information 
requested  under  the  Freedom  of 
Information  Act,  and  the  investigation 
regarding  the  collection  of  debts  due  the 
Government. 
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SYSTEWS  EXEMITED  fT»OM  CERTAIN 
f>4(OVtS<OMS  C*  THE  ACT. 

ThiS  system  is  exempt  from  5  U.S.C. 
552a  lc)(3).  (dMU  (dK2).  (dM3).  (d)(4). 
feKl].  (e)(4KG).  (H)  and  (I),  and  (f)  of  the 
Pr.vacv  Act  pnirjuant  to  5  U.S.C. 

552a(k)(2). 

Treasury /Customs    044  1 

SYSTEM  NAME: 

Ce-^ificates  of  Clearance-Treasury^ 

SYSTEM  LOCATJOiT 

f  ;nar.aa!  Management  Division,  U.S. 
Customs  Sen-ice.  100  Summer  Street, 

Boston.  M\a::iio 

CATEGOWES  Of  l»*0«VKK(Ai_S  COVERED  BY  rwc 
SYSTEM: 

All  employees  ot  the  Northeast 
Reg'.ca.  Boston.  .MA,  who  have 

tr-jr.sferred.  reti.-£'c!  o'  resigned. 

CATEGO«WES  Of  RECORDS  IM  THE  SYSTEM 

Documented  detailed  information  on 
an  "in-house"  prepared  form  indicating 
that  the  employee  has  returned  aU 

Covemment  property  in  his/her 
personal  passession  and  that  the 
employee  has  cleared  ail  debts  owing  to 
Customs  such  as  unearned  uniform 
allowances  and  travel  advances. 

AUTV(0«mr  FOf«  XlAtWTEI^ANCE  0^  TH£ 

system: 

5  L'.S.C.  301.  TrtdSu.."}'  Department 
Order  No.  165,  Revised,  as  amended. 

R0UT1»«  USES  Of  R6CO«OS  MAiNTAiHcD  IS 
THE  SYSTEM,  mCLUDING  CATEGORIES  0.= 
USERS  AHO  THE  PUIW>OSES  OF  SUCM  oSES 

Thf  ie  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains:  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
use.  nil  and  7114. 

POLICIES  •♦«  PRACTICES  FOR  STOS^IWG. 

RETRIEVIttO,  ACCeSSI»»G.  RE-ftlNING    AND 
DiSPOSJMC  Of  RECOflOS  IN  THE  SYSTEM: 

STORAGE: 

D'".-^  15  stored  in  file  folders  by 
District  and  name  of  employee  in  a 
metal  file  cabinet  in  the  work  area  of  the 

RETRIEVABJUTY: 

The  fUe  is  retrievable  by  District  and 
name  of  employee. 

SAFEGUAROS: 

The  hie  u  located  within  an  office 
that  IS  locked  during  non-working  hours. 
The  building  is  guarded  by  unifotroed 


security  police  and  only  authorized 
persons  are  permitted  entry  to  the 
building. 

RETENTION  AMO  D<SpO&Al 

The  files  are  kept  (or  10  years  and 
then  destroyed. 

SYSTEM  MANAQER(S«  AND  ADDRESS 

Director,  Financial  Management 
Division,  US.  Customs  Service,  100 

Summer  ^•'•'^o'  Po<-tnn  MA  021ia 

NOTIFICATION  PflOCEOURE. 

See  Customs  appendix  A. 

See  Customs  appendix  A. 

C0VE3--NC  RiCORc  p«.oceoijnES: 
ot,-c  Acccba.  (.^usiuriia  appendix  A. 

RECORD  SOURCE  CATEOOAIES: 

The  information  contained  in  the 
system  originates  at  the  District  where 
the  individual  is  employed 

SVSTEM  EXEMPTED  FROM  CERTAIN  PROVISIOWS 
Of  "H«  ACT 

None. 

T'ea'iu.'v  'Customa    04S 

SYS"^tM  O.AME: 

(  \ct  File — Treasury/Customs. 

s  'S''tM  location; 

Office  of  the  Regional  Counsel,  Room 
7422.  New  Federal  Building.  300  N.  Los 
Angeles  Street  Los  Angeles,  CA  W053 

CATEGOsnCS  af  '*l.CHViOuA^S  C0>^ERED  by  THE 

system: 

Current  or  former  Customs  employees 
who  have  filed,  or  may  file  claims  under 
the  Military  Personnel  and  Civilian 
Employees'  Claim  Act  of  1964  for 
damage  to  or  loss  of  personal  property 
incident  to  their  service. 

CATEQOWCS  OF  RECORDS  IN  THE  SYS^^m 

Documents  relating  to  the 
administrative  handhng  of  the  claim  and 
documents  submitted  by  the  claimant  in 
support  of  the  claim. 

AUTMORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

31  U.S.C.  240-243;  31  CFR  part  4: 
Treasury  Department  Administrative 
Circular  No.  131,  August  19, 1965. 

ROUTINE  USES  Of  RECOflOS  MAINTAINED  IN 

THE  SYSTEM.  ''^CvJOiHG  CATEGORIES  Of 
USERS  AND  TME  PURPOSES  Of  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to;  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains:  (2)  provide  information 
to  unions  recogoized  as  exclusive 


bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1976,  5 
U.S.C.  7111  and  7114. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
CHSPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Each  case  file  is  inserted  nu.oierically 
in  a  file  folder  which  is  filed  m  an 
unlocked  drawer  within  a  metal 
container. 

RETRIEVABtUrr 

Ertch  case  file  is  identified 
numerically  in  the  file  folder  within  the 
metal  container  by  the  name  of  the 
perjion  who  has  filed  or  may  hie  a  ciaim. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  area  assiened 
to^e  Office  of  the  Regional  Counsel 
within  the  .New  Federal  Budding.  During 
non-workiog  hours  the  room  m  which 
the  metal  container  is  located  is  locked, 
and  access  to  the  building  is  controlled 
at  ail  times  bv  uniformed  guards. 

RETENTION  AND  DISPOSAL: 

These  files  are  retained  mdefi.'-.Keiy  or 
until  there  is  no  longer  any  space 
available  for  them  within  the  metal 
container,  at  which  time  the  oldest 
closed  flies  are  transferred  to  the 
Federal  Ref;ords  Center 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Regional  Counsel.  Room  "422.  .New 
Federal  Building.  300  .N.  Los  Angeles 
Street,  Los  Angeles,  CA  9(X)53 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A 

RECORD  ACCESS  PROCEDURES: 

Sff  Cus'orr.s  append: x  A 

CONTESTING  RECORD  PROCEDURES: 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  ir.formatior.  coniained  in  these 
files  originates  with  a  Treasury 
Department  Form  No  3079.  Civilian 
Employee  Claim  for  Lo.-^s  or  Damage  to 
Personal  Property,  which  is  completed 
and  filed  wi'h  the  Customs  Service  by 
the  claimant.  Addibonal  information 
contained  :n  these  files  may  be 
separately  provided  by  the  claimant  or 
by  the  claimiant's  supervisor.  Where  a 
claim  is  not  filed,  the  information  is 
limited  to  the  investigative  reports  of 
damage  to  or  loss  of  personal  property 
of  a  Customs  employee. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  Of  THE  ACr. 

None. 
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Treasury/Customs  .046 

SYSTEM  name: 

Claims  Case  File — Treasury/Customs. 

SYSTEM  LOCATKMH: 

Office  cf  Regional  Counsel  of 
Customs,  10  Causeway  Street.  Boston. 
MA  02222;  Office  of  the  District  Counsel 
of  Customs,  55  Battery  Street,  San 
Francisco.  CA  94126:  Office  of  the 
Regional  Counsel  of  Customs,  Suite  550. 
5850  San  Felipe  Street.  Houston,  TX 
77057. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

Parties  who  have  filed  claims  for 
damage  or  injury  against  the 
Government,  or  against  whom  the  • 
Government  has  a  claim  for  damage  or 
injury  in  matters  which  affect  or  involve 
the  U.S.  Customs  Service;  private 
individuals  or  Government  employees 
who  are  involved  in  the  incident  which 
gave  rise  to  the  claim. 

CATEGORIES  OF  RECORDS  IN  THE  S»STEM 

Reports  relative  to  the  circumstances 
of  the  claim  (including  accident  reports 
provided  by  Customs  personnel,  agents' 
inve.'.tigative  reports,  correspondence 
between  Customs  and  the  claimant  or 
his  representative);  reports  relative  to  an 
individual's  ability  to  pay  a  claim  for 
damages. 

AUTHORITY  FOB  MAINTENANCE  OF  THE 
SYSTEM: 

28  use.  2672  et  seq  :  28  CFR  part  14; 
31  CFR  part  3;  5  U.S.C.  301: 
Reorganization  Plan  No.  1  of  1950; 
Trensurj'  Department  Order  No.  165. 
Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUEMNG  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  Slate,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 


a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50^  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation 

POLICIES  AND  PRACTICES  FOR  STORIMG. 
RETBiEVING.  AND  ACCESSING,  RETAINING 
DiSPOSING  OF  RECORDS  IN  T^IE  SVSTEM: 

STORAGE: 

Records  maintained  in  file  folders. 

RETBIEVABiLITV: 

Kt^^^rus  indexed  by  name  of 
individual  making  a  claim  or  against 
whom  a  claim  is  made,  cross-referenced 
file  with  name  of  Government  employee. 
if  any,  involved.  ^ 

SAFEGUARDS: 

Open  case  files  maintained  in  file 
cabinets  with  access  by  Regional 
Counsel  and  his  staff  only;  closed  case 
files  maintained  in  locked  cabinet  with 
keys  retained  by  Regional  Counsel  and 
staff  only. 

RETENTION  AND  DISPOSAu 

Retained  until  there  is  no  longer  any 
space  available  within  metal  cabinets, 
at  which  time  the  oldest  files  are 
transferred  to  the  Federal  Records 

Center. 

SYSTEM  MANAGf  RiS)  AND  AODRESS 

Regional  Counsel  of  Customs.  10 
Causeway  Street.  Boston,  MA  02222; 
District  Counsel  of  Customs,  55  Battery 
Street,  San  Francisco,  CA  94120; 
Regional  Counsel  of  Customs,  Suite  550, 
5850  San  Felipe  Street.  Houston,  TX 
77057. 

NOTIFICATION  PfOCEOJBE 

See  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES 

The  information  contained  in  these 
files  is  received  from  U.S.  Customs 
employees,  reports  of  investigation, 
credit  checks,  private  individuals 
involved  in  the  claims,  other 
Government  agencies  and  other 
individuals  with  pertinent  information. 


SYSTEMS  EltEMPTEO  FPOM  CERTAIN 

PROVISIONS  OF  THE  »,C' 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  {d)(l).  {d)(2),  (d)(3).  (d)(4), 
(e)(1).  (e)(4)  (G),  (H)  and  (I) ,  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 

552a(k)(2). 

Tre;is.j"*  'Customs    049 

SvS'f  M  NAME: 

Claims  (Receivable  and  Payable) — 
Treasury /Customs. 

SYSTEM  location: 

Financial  Management  Division,  U.S. 
Customs  Service,  Northeast  Region,  100 

Sum^ip'- '^''•f'^t  Ho!:ir>n  MA  n^iin 

CATFGCR.-:  b  Of  INOfVIDUALE  COvXREC  Br  T^ii 

Persons  who  have  presented  claims 
for  payments  by  Customs  or  one 
involved  in  debts  due  Customs. 

CATEGORH  S  Of  BFC0R05  is  ^«t    '■  •  '•• >  V 

Documented  detailed  mlormation 
concerning  the  claims  or  debts  involved 
in  each  case  and  related  financial  data 
on  individuals  involved  in  the  debt  or 
claim. 

AUTHOR"  >■  fCt  WA  H-lNA-^Cf  (:!>  THE 
SVSTEM: 

5  use.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

fiOJ^^NE   USES  Of    RECORDS   MAINTAINED   IN 
T-^E    SVSTEM.  INClUUIMj  CATEGORIIS  Of 

V;SF«S  AND  TMf  P-UBPOSES  Of  Such  uSffe 

These  records  and  mformation  tn  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
use.  7111  and  7114 

PO».,iC.(S  ANC  PSAC'iCES  fOB  S''0».»«G, 
RfTRiFViNG,   *KC   ACCESSING     RE^'A'N'NG 
DiSK)SinG  Of  RECORDS  IN  THE  SYSTEM, 

STORAGE: 

Data  is  stored  in  file  folders 
maintained  in  a  metal  file  cabinet  under 
the  physical  security  of  the  Chief. 
Accounting  Branch  of  the  Financial 
Mapppemeni  Division. 

RETRlEVABtUTV. 

The  file  is  retrieved  by  the  name  of 
the  individual  on  subject  matter. 

SAEEGUARDS' 

i  nc  iiies  are  located  within  an  office 
that  is  locked  during  non-working  hours. 
The  building  is  guarded  by  uniformed 
security  police  and  only  authorized 
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persons  are  permitted  entry  to  the 

building. 

RETENTION  ANS  OiSPOSAL: 

The  files  on  unusual  cases  are  kept  as 
long  as  needed  for  reference;  routine 

SYSTEM  MANAGER(SJ  AND  AOOBESS! 

Director.  Financial  Management 
Division,  U.S.  Customs  Service,  100 

Summer  Street.  Boston,  MA  02110. 

NOTiFICATiO*<  PWOCEDuPE: 

See  Customs  appendix  A. 

RECORD  ACCESS  RROCEOURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PflOCEOURES: 

S.p  A     •  --  c;   stoms  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  the 
svstem  is  obtained  from  the  Personnel 
Department  and  the  Payroll  Data 
Center. 

SYSTEM  EXEMP'EO  fROM  CEO'4'N  BR0y'S<0»<3 
OF  THE  ACT: 

None.  I 

Treasury  Custo^-s    050 

SVSTEM  NAME 

Community  Leader  Survey — 

Treasury /Customs. 

SYSTEM  LOCATION: 

Equal  Employment  Opportunity 
Officer,  U.S.  Customs  Service, 
Southwest  Region,  500  Dallas  Street, 
Suite  1240,  Houston.  TX  77002. 

CATEGORIES  OF  ■»<D:V'OijA.,S  COvE'cgD  Bv   't-e 

system; 

The  names,  titles,  and  organization  of 
persons  who  may  be  construed  to  be 
occupying  a  community  leadership  role 
and  who  may  be  in  a  position  to  furnish 
information  or  have  some  influence  in 
regard  to  the  equal  employment 
opportunity  program  area. 

CATEGORIES  OF  OECOROS  IN  THE  SYSTEM: 

These  rcu^fUa  uuiUiSt  of  a  card  index 
of  the  names,  titles,  and  organization  of 
community  leaders. 

AUTHORITY   rOH  MA'^TCSASCE  OF  the 
S'STEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  iNCLuOiN3  CA-'EGORSES  OF 
USERS  AND  THE  PURPOSES  OF  SUCM  USES: 

Tr.ese  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 


record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLICIES  AND  PRACTICES  f  Of  STOR  KG. 
HETRIEVINQ,  AND  ACCESSINC.    bf-aming 
DISPOSING  OF  RECORDS  IN  T.ME  SYSTEM; 

STORAGE: 

An  alphabetical  card  listing  filed  in  a 
metal  file  cabinet. 

RETRIEVABILrTY: 

Listed  and  filed  alphabetically. 

SAFEGUARDS: 

The  metal  file  cabinet  described 
above  is  maintained  within  the  area 
assigned  to  the  Equal  Employment 
Opportunity  Officer.  During  non- 
working  hours  this  office  area  is  locked 
and  access  to  the  building  is  controlled 
at  all  times  by  uniformed  guards. 

RETEN"f'0»<  ftkiO  rnSooSA^ 

To  be  useful,  this  information  file 
must  be  kept  current.  Non-current  files 
will  be  destroyed  locally. 


;  "  E  M  M  .1  »,  A  C,  E  B 1  S     *  H  C 


-.BE! 


Equal  Employment  Opportunity 
Officer,  U.S.  Customs  Service, 
Southwest  Region,  500  Dallas  Street, 
Suite  1240.  Houston,  TX  77002. 

NOTIFICATION  procedure: 

See  Customs  appendix  A. 

record  access  procedures: 

See  Customs  appendix  A. 

contesting  record  procedures: 
See  Access,  Customs  appendix  A. 

RECORD  source  CATEGORIES: 

The  information  included  in  these  files 
is  developed  from  local  agencies  (city, 
county,  state,  and  Federal)  and  from 
local  civic  organizations. 

system  EXEMPTED  FROM  CERTAN  ^^OOV'SIONS 
OF  THE  ACT: 

None. 
Treasury/Customs  .053 

SYSTEM  name: 

Confidential  Source  Identification 
File — Treasury /Customs. 

SYSTEM  location: 

Components  of  this  system  are 
located  in  the  Office  of  Enforcement, 
U.S.  Customs  Service  Headquarters,  and 
the  Office  of  Internal  Affairs,  U.S. 
Customs  Service  Headquarters,  1301 
Constitution  Avenue,  NW..  Washington. 
DC  20229. 


categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  (sources)  supplying 
confidential  information  to  the  U.S. 
Customs  Service,  Office  of  Enforcement 
and  Office  of  Internal  Affairs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  some  or  all  of 
the  following  information:  Name  (actual 
or  assumed),  source  (identifying) 
number,  date  number  assigned,  address, 
citizenship,  occupational  information. 
date  and  place  of  birth,  physical 
description,  photograph,  miscellaneous 
identifying  number  such  as  social 
security  number,  driver's  license 
number,  FBI  number,  passport  number. 
Customs  Form  4621  documenting 
information  received  from  confidential 
source,  amount  and  date  cf  monetary 
payment  made  to  source  for  information 
supplied,  criminal  record,  copy  of 
driver's  license,  and  copy  of  alien 
registration  card. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No,  165,  Revised,  as  amended;  19 
r  SC.  1619;  and  18  U  S.C.  chapter  27. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosures  are  not  made  outside  the 
Department. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

Records  are  kept  in  locked  cabinets. 
Access  during  working  hours  is  limited 
to  authorized  personnel. 

RETRIEVABILITY: 

Office  of  Enforcement  and  Office  of 
Internal  Affairs — The  name  of  each 
source  is  filed  in  both  alphabetical  order 
and  by  location  of  the  submitting  office. 

SAFEGUARDS; 

In  addition  to  being  stored  in  secure 
metal  cabinets  with  government 
approved  locks,  the  files  are  located  in 
closely  watched  rooms  of  the  Office  of 
Enforcement  and  the  Office  of  Internal 
Affairs.  Personnel  miaintaining  the  files 
are  selected  for  their  reliability,  among 
other  qualities,  and  afforded  access  only 
after  having  been  cleared  by  a  full  field 
investigation.  During  non-working  hours 
the  rooms  in  which  the  records  are 
located  are  locked  and  access  to  the 
building  is  controlled  by  uniformed 
security  guards. 
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RETENTiON  AND  DISPOSAL; 

The  Office  of  Enforcement  destroys  a 
file  when  it  no  longer  has  any  utility  by 
either  shredding  or  burning;  the  Office  of 
Internal  Affairs  reviews  files  annually 
for  relevance  and  necessity,  and  when  a 
file  no  longer  has  any  utility,  it  is 
destroyed  either  by  shredding  or 
burning. 

Svs-^EM  MANAGER(8)  AND  ADDRESS: 

Asbisiant  Commissioner,  Office  of 
Enforcement.  U.S.  Customs  Service 
Headquarters,  1301  Constitution 
Avenue.  NW..  Washington,  DC  20229. 
for  those  components  of  the  system 
maintained  by  the  Office  of 
Enforcement;  Director,  Office  of  Internal 
Affairs  (Integrity  Management),  U.S. 
Customs  Service  Headquarters,  1301 
Constitution  Avenue,  NW.,  Washington, 
-DC  20229,  and  for  those  components  of 
the  system  maintained  by  the  Office  of 
Internal  Affairs. 

S-STEMS  E«EMPTED  FROM  C?BTA.N 
P«OVISiONS  OF  THE  ACT 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (c)(4).  (d)(1).  (d)(2],(dH3), 
{d)(4),  {e)(l),  (e)(2).  (e)(3).  (e)(4)  (G).  (H) 
and  (I).  (5)  and  (8),  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2)  and  (k)(2). 

Treasury  XtiStoms    054 

S'STEM  NAME; 

Confidential  Statements  of 
Employment  and  Financial  Interests — 
Treasury /Customs. 

sv STEM  location: 

Located  in  each  Headquarters  and 
Regional  Office. 

CATEGORIES  OF  jMD'.'X^uAlS  CC,£R£0  6'-   '-^E 
SVSTtM: 

i  r.use  employees  as  listed  in  Treasury 
Personnel  Manual  Chapter  735  subpart 
C,  Section  O.73S-320.  and  the  currently 
effective  edition  of  Customs  Circular 
PER-2-PER  (Subject:  Personnel; 
Departmental  Rules  of  Conduct  and 
Requirements  Concerning  Financial 
Statement). 

CATEGOniES  Of  RECORDS  IN  THE  SYSTEM: 

Form  TD  3087,  Confidential  Statement 
of  Employment  and  Financial  Interests. 

ftUTHOBiTr  FOR  MAIN'^EMANCE  Of-'  ^HE 

System: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended 

ROUTINE  USES  OF  BECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUOtNG  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  Of  SUCH  USES 

These  records  and  mforrriatiun  in  t;.c 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate  - 


Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or    . 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery.  Utigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

PO'JCES  AND  PRACTICES  FOa  S'OS'NC 
BE'RIEVING.  AND  ACCESSING    Bt'ftttjiNf. 

r^socsJNG  OF  REConos  in  thf  s-s^r  m 

S' OB  age; 
Records  are  maintained  in  file  folders. 

retrievabiuty: 

Records  are  indexed  by  name. 

SAFEGUARDS: 

Records  are  maintained  in  locked 
safe. 

RETENT:CN  4ND  DiSOGSA.- 

Recoras  are  destroyed  two  (2)  years 
after  employee  leaves  a  position  in 
which  a  statement  is  required,  or  two  (2) 
years  after  the  employee  leaves  the 
agency,  whichever  is  earlier. 

S-S^EM  MANAGER  AND  ATJDfiESS 

Assistant  Commissioners, 
Headquarters,  and  Regional 
Commissioners. 

NC'if'lCA^'ON  PROCEDURE; 

Write  to  systems  manager. 

c'CORD  ACCESS  PROCEDURES' 

.1     te  lu  systtnis  n.r...ujif'r. 

C  ON  T  ESTJNG  RECORD  PROCEDURES: 

Write  to  systems  nanaser. 

flECORD  SOURCE  CA''cGO«ifcS. 

Individuals  required  to  submit  Form 
TD  3087. 


S  •  ;-  T  r  M    i,    «  f  MC  •  F  ,"    f  BOM    '  I  fJ  -   «  ■^    PC  '■    '»  ■  •     I'.K*^ 

Ct   '  ni  a;'  ' 

None. 
Treasury/Customs  .056 

Congressional  and  Public 
Correspondence  File — ^Treasury/ 
Customs. 

SYSTEM  location: 

Workforce  Effectiveness  and 
Development  Staff.  U.S.  Customs 
Service.  1301  Constitution  Avenue.  NW. 
Washington.  DC  20229. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Those  persons  sending  letters  of 
inquiry  or  complaint  concerning 
Customs  activities  and  procedures. 

CATEGORIES  Of  RECORDS  IN  THC  SYSTEM: 

incoming  correspondence,  the 
agency's  reply,  and  related  materials. 


NCE  OF  THE 


AUTHORITY  FOR  M  f   k 

system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  v  ',   -.  ■  t.   Ni  ;. 

THT  S^S'FW    .•..:,  „  '■■■N'    r,  A  ■■  t  '.ORiESOF 
USERS  AND  THt  PtjBPoM.  s  O'    iUCM  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  7111  and  7114. 

PC..:C!fS  ANT'  onaC''!:  f  S  ^'O"  S'^ORING, 
(ti'Bif  v'^hG    iCCFSSiNG    nt  "  6  NING,  AND 

ois^O'S'KC.  Of  13 (  c o >» '"I '-  ■••  ■•  ■".   •-■■•■•!  M 
STORAGE: 

Correspondence  records  are 
maintained  in  file  folders  and  on  a 
computer  system. 

RETRIEVABILmf: 

Correspondence  records  are  identified 
by  the  name  of  the  person  making 
inquiry  or  complaint.  They  are 
retrievable  by  name. 

SAFEGUARDS: 

Access  to  the  records  is  granted  only 
to  authorized  Customs  personnel.  During 
non-working  hours  the  room  in  which 
the  records  are  located  is  locked  and 
access  to  the  building  is  controlled  by 
uniformed  security  police. 


13960 


Federdi  Resi-,ter  /  Vol.  57.  No.  75  /  Friday,  April  17.  1992  /  Notices 


OETENTIOW  AND  DiSPOSAU 

Zr.L  :c^^.^s  are  .T.amtained  from  two 
to  five  years  and  then  destroyed  or 
retired  to  the  Federal  Records  Center  as 

appropriatp 

SVS'EM  MANAGERiSi  ASD   ATiDSESi. 

Director,  Workforce  Effectiveness  and 
Development  Staff,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW, 
Washington,  DC  20229. 

NOTIFICATION  PROCEDURE: 

PECOPD  ACCESS  PROCEQjRES 

See  Customs  appendix  A. 

CJN''EC''''NG  3r:;-,Q;;  OOOCEDURES: 

See  Access,  Cusloms  appendix  A. 

PECCRO  SOURCE  CATEGORIES: 

Correspondence  and  related  records 
and  materials. 

SYSTEM  ErEWP"'EO  cooM  Ceara  ^  PROVISIONS 


T'easLiry/Customs  .057 

s^i'E'.^  '-^ame: 

Container  Station  Operator  Files — 
T-casur>7Customs.  i 

S  r^STEM  LOCATION: 

Offices  of  District  Directors,  North 
Central  Region,  Chicago,  IL  (see 

rn<;tnm=;  appendix  A). 

CA^EGOB  ES  OF  INDIVIDUALS  CG.EfED  BY  THE 

SYS^E'': 

Present  and  past  container  station 
operators  and  employees  that  require  an 
investigation  and  related  information. 

CATEGORIES  0^  =ECORDS  IN  THE  SYSTEM: 

Report  of  imKswgations,  application 
and  approval  or  denial  of  bond  to  act  as 
container  station  operator  and  other 
Customs  Ser\ice  memoranda.  Names, 
addresses,  social  security  numbers,  and 
dates  and  places  of  birth  of  persons 
employed. 

Au-lO=»   '*    -CK    MA   N-£SANCE  OF  THE 

SVS'EM: 

J  _  5.C.  301;  Treasury  Department 
Order  .\o.  165,  Revised,  as  amended: 
Customs  Regulations,  part  19. 

aOU^'KE  uStS  OF  RECORDS  MAINTASEO  IN 
THE  5-S^eM     N:.'jDrNG  CA'EGQP  £S  OF 
^SEPS  ASO  '-E  --'.ocoSES  OF  SUCH  USES: 

1. ".;.;-_  :  —  .„o  _..d  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 


the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Records  are  maintained  in  file  folders 
and  stored  in  file  cabinets  in  each 
District  Director's  office  within  the 
North  Central  Region,  Chicago.  IL. 

retrievability: 

Each  file  is  identified  by  the  name  of 
the  container  station  operator. 

SAFEGUARDS: 

The  file  cabinets  are  maintained 
within  the  area  assigned  to  the  District 
Director.  During  non-working  hours,  the 
room  and/or  building  in  which  the  file 
cabinet  is  located  is  locked. 

RETENTION  AND  OISPOSAL: 

These  files  are  disposed  of  in 
accordance  with  the  Treasury  Records 
Control  Manual.  Employee  name  data 
retained  for  period  of  employment  with 
container  station  operator. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

District  Director,  each  district  within 
the  North  Central  Region,  Chicago,  IL. 
(See  Customs  appendix  A.) 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 


CONTESTING  RECORD  PROCEDURES: 

See  Access,  Castoms  appendix  A. 

PECORO  SOURCE  CATEGORIES: 

I  ;,e  informatio.i  m  !his  f;!e  originates 
from  the  individual  applicant  for 
container  station  operator  bond,  from 
reports  of  investigation  and  other 
Customs  memoranda. 

SYSTEMS  EXEMPTED  FROM  CERTAiN 
PROVISIONS  OF  THE  ACT: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  (d)(4), 
(e)(1),  (e)(4)  (G),  (H)  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2). 

"^>:as>j-y 'Ct'Stoins    053 

svSTEM  name: 

Cooperating  Individual  Files — 

Treasury /Customs. 

SYSTEM  LOCATION; 

These  files  are  located  in  regional  and 
local  Customs  Office  of  Enforcement 
Offices  within  the  United  States.  (See 
Customs'  appendix  A.) 

ca'egories  of  indiv.doals  cc^i'm  ev  the 
s »  s^em: 

Fci  5ons  providing  confidential 
information  to  the  U.S.  Customs  Service 
Office  of  Enforcement. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEV: 

These  records  include:  Assumed 
names;  actual  names;  code  numbers; 
addresses; 'telephone  numbers;  physical 
descriptions:  miscellaneous  identifying 
numbers  such  as  social  security 
numbers,  driver's  license  number,  etc.. 
date  individual's  record  was 
established;  amount  and  date  of  reward 
paid  for  information  supplied. 

AUTHORITV  FOR  MAINTENANCE  OF  "HE 
SVSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUi-'NE  USES  OF  RECORDS  MAINTAINED  <H 
THE  SYSTEM,  fVCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosures  are  not  made  outside  the 

Department. 

POLICIES  AND  PRACTICES  FOR  STORING,  ASD 
RETRIEVING.  ACCESSING.  RETAINING. 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

All  files  and  indices  relating  to 
cooperating  individuals  are  stored  in 
metal  file  cabinets  secured  with 
combination  locks  in  a  government 
secured  building. 
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retrievabiuty: 

The  name  of  each  coopera'ing 
individual  is  filed  m  alphabetical  order 
by  assumed  name  and  by  actual  name. 
The  indices  are  maintained  in  the  same 
alphabetical  order  and  are  also  cross- 
referenced  by  the  Office  of  Enforcement 
alphanumeric  code  number.  All  other 
identifying  data  is  used  for  verification 
of  identity  rather  than  method  of 
retrieval. 

safeguards: 

In  addition  to  being  stored  in  secure 
metal  cabinets  with  government 
approved  locks,  the  metd!  files  are  kept 
locked  when  not  in  use  and  located  in  a 
closely  watched  room  of  the  Office  of 
Enforcement.  Personnel  maintaining  the 
files  are  selected  for  their  reliability 
among  other  qualities,  and  they  are 
afforded  access  only  after  having  been 
cleared  by  a  full  field  investigation.  The 
files  are  given  the  same  treatment  as 
material  classified  as  Secret.  During 
duty  hours.  Office  of  Enforcement 
personnel  maintain  visual  control  and 
during  off-duty  hours  the  area 
containing  the  files  is  locked. 

RETENTION  AND  DISPOSAL: 

Retention  periods  have  been 
established  for  records  contained  in  the 
file  in  accordance  with  the  Treasury 
Records  Control  Manual.  When  a  file  no 
lo.nger  has  any  utility,  it  is  destroyed 
either  by  shredding  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Assistant  Regional  Commissioner 
(F.nfc-rccment);  the  Special  Agent  in 
charge  m  regional  SAC  Offices;  and  the 
Resident  Agent  in  charge  in  suboffices 
of  the  Special  Agent  in  charge.  (See 
Customs  appendix  A.) 

SVSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACr. 

This  svste.rn  is  exempt  from  5  U.S.C, 
552a(c)(3],{d)(l).  (d)(2),  l(dK3).(dK4), 
{e)(l),  (e)(4)(G),  (H]  and  (I),  and  (f]  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2). 

Treasury/Customs   061 

SYSTEM  name: 
Court  Case  File— Treasury/Customs. 

SYSTEM  location: 

Office  of  the  Regional  Counsel.  Room 
7422,  New  Federal  Building,  300  N.  Los 
Angeles  Street.  Los  Angeles,  CA  90053; 
Office  of  the  District  Counsel,  555 
Battery  Street,  San  Francisco,  CA  94126; 
Office  of  the  Regional  Counsel,  U,S. 
Customs  Service,  North  Central  Region. 
55  E.  Monroe  Street,  Room  1417, 
Chicago,  IL  60603;  Office  of  the  District 


Counsel,  909  First  Avenue,  Seattle. 
Washington  98174 

CATEGORIES  OF  INDIVIDUALS  COVEBf  D  B  •-   '«( 
SYSTEM: 

Persons  who  are  parties  in  litigation 
with  the  United  States  Government  or 
subunits  or  employees  or  officers 
thereof,  in  matters  which  affect  or 
involve  the  United  States  Customs 
Service. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM. 

Court  documents  with  exhibits, 
reports  of  investigations,  internal 
Customs  Service  memoranda 
summarizing  or  relating  to  the  matter  in 
controversy  and  other  background 
information  relating  to  the  subject 
matter  or  origin  of  the  litigation. 

AUTHORITY  FOR  MAINTENANCI  C"  ThI 
SYSTEM; 

28  U.S.C.  2676, 19  U.S.C.  1603,  5  U.S.C. 
301:  E.O.  6166;  Treasury  Department 

Order  No.  165,  Revised,  as  amended 

ROUTINE  USES  OF  RECORDS  MAINTAINED  'h 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES. 

I  !.rse  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  i.ndication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 


pOljcies  and  practicf.s  for  storing,  and 

RETRIFVING,  ACCESSING,  Rf-'AiMiNG 
O'SPO'StMC  Of  RfCORDS  'S  ''«(   S'S^fM: 

S'OHAGE 

Each  case  file  is  inserted  in  a 
numerical  file  folder  which  is  filed  in  an 
unlocked  drawer  within  a  metal 
container, 

p(    =5  i  V  ability: 

Lacn  case  file  is  identified  by  the 
name  of  the  person  against  whom  the 
Government  has  initiated  the  litigation, 
or  by  the  name  of  the  person  who 
initiated  the  litigation  against  the 
Government. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Office  of  the  Regional  Counsel. 
During  non-working  hours  the  room  in 
which  the  metal  container  is  located  is 
locked,  and  access  to  the  building  is 
controlled  at  all  times  by  uniformed 
guards. 

:  lined  until  there  is 

no  longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  closed  files  are 
transferred  to  the  Federal  Records 

Center 

SYSTEM  MANAGLRtSj  AND  ADDRtSS: 

Regional  Counsel.  Room  7422,  United 
States  Customs  Service.  300  N.  Los 
Angeles  Street,  Los  Angeles,  CA  90053; 
District  Counsel,  U.S.  Customs  Service. 
555  Battery  Street,  San  Francisco,  CA 
94126;  Regional  Counsel,  Room  1417. 
U.S.  Customs  Service,  55  E.  Monroe 
Street,  Chicago,  IL  60603;  District 
Counsel,  U.S.  Customs  Service,  909  First 
Avenue,  Seattle,  Washington  98174, 

notification  procedure: 

See  Customs  appendix  A. 

fSLCORD  SOuHCt.  C6TfG0Hi£S: 

The  information  contained  in  these 
files  originates  with  a  request  by  a 
District  Director  to  the  appropriate 
United  States  Attorney  that  he  institutes 
suitable  judicial  action  to  enforce  the 
forfeiture  of  merchandise  and  vehicles, 
or  the  value  thereof,  which  had  been 
imported  or  used  in  violation  of  the 
Customs  laws,  and  upon  which  final 
administrative  action  has  taken  place. 
Information  in  this  file  also  originates 
with  the  filing  of  a  complaint  by  a 
private  person  against  the  Government, 
and  by  the  filing  of  a  complaint  by  the 
Government  against  private  persons  or 
former  employees  to  enforce  the 
collection  of  debts  due  the  Government. 
Information  in  the  files  is  also  derived 
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from  reports  of  investigation  regarding 
the  enforcement  of  civil  or  criminal 

statutes  and  denial  of  tort  claims. 

SYSTEMS  EXEMPTED  rSOM  CERTStM 

*>flOviS'0»ts  Of  TKC  *cr 

This  system  is  exempt  from  5  U.S.C 
552a  (c)(3).  (d)(1),  (d)(2).  (d)(3).  (d)(4). 
(e)(1).  (e)(4)  (G).  (H)  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a  (k:1f2). 

Treasury/Customs  .0*4 

SYSTEM  name; 

Credit  Card  File — Treasury/Customs. 

stsTEM  location: 

Oiiilc  of  Logistics  Management,  U.S. 
Customs  Service  Headquarters,  1301 
Constitution  Avenue,  NW..  Washington, 

DC  2f)22q. 

CATEGO«ieS  Of    MOIViDyAtS  COVEBEB  B»  th6 
SVSfE«r. 

rieadquarters  Customs  Service 
employees  to  whom  national  gasoline 
credit  cards  have  been  issued. 

CATEGORIES  OF  RECO«OS  ^  '^t  S^STE'r 

C''":  ■  <'^:d  r.u.Tibers,  udmei..  a,id 
sigra'  :'■  s  of  employees  to  whom  credit 
cards  have  been  issued,  and  the  date  of 

issuance. 

AJTMOB!'^''  fQB  MA  wTEnai^ct  0^  '-^i 
SVSTEM: 

5  US  C.  301;  Treasury  Department 
O-u^r  No.  185,  Revised,  as  amended. 

ttOUTiKE  V/'S£3  Of  PCCOPOS  MA  •". '*.■•«£  0    N 
THE  STSTEM,  INC'^iJTMIiKJ  CA-^GOPtES  OF 
USEffS  AND  TVtE  PURPOSES  Of  SUCX  JSES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains:  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
I'  S  C  ^111  a-i'i  7114 

POi.iCiE'S  *\0  P04C~!CE3  fOo  S"3f''<C, 
RETRIEVia.  ACCESSING,  RE'AiKIKG.  ASC 
DISPOSING  Of  RECORD*  '•«  Tvf  S-«57Em; 

STORAGE; 

Alphabetically  by  name  or  by  credit 
card  number.  , 

RFTRIEVilBtUTV: 

A  portion  of  the  index  cards  are 
identified  by  the  name  of  the  person  to 
whom  the  credit  card  was  issued  in  the 
case  of  credit  cards  which  have  been 
permanently  assigned  to  higher  level 
Customs  Service  ofTicers  and  such  index 
cards  are  filed  alphabetically.  The 
remainder  of  the  index  cards  relate  to 
credit  cards  which  are  issued  to 


Customs  Service  officers  or  employees 
on  a  one-transaction  basis,  and  these 
index  cards  are  filed  by  the  applicable 
credit  card  number. 

SAFEG^AADS: 

Index  cards  are  maintained  and 
stored  in  a  secured  room  with  limited 
accessibility.  The  building  is  guarded  by 
uniformed  security  police,  and  only 
authorized  persons  are  permitted  in  the 
building. 

Index  cards  filed  alphabetically  by 
name  are  filed  during  the  period  that  the 
officials  named  thereon  are  in 
possession  of  the  credit  cards,  and  then 
these  index  cards  are  retained  (for  audit 
purposes)  when  the  o^cials  are  no 
longer  in  possession  of  the  credit  cards. 
Index  cards  are  filed  by  office  titles  and 
contain  receipt  signatures. 

SYSTEM  UANAGER<S)  AND  ADDRESS: 

Director.  Headquarters  Services 
Division,  Office  of  Logistics 
Management,  U.S.  Customs  Service 
Headquarters,  1301  Constitution 
Avenue,  NW.,  Washington.  DC  20229. 

NOTincATiOM  procedure: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  Pf  OC£L>v,RES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system  is 
obtained  from  Customs  Se^ice  records 
and  is  also  furnished  by  the  officers  or 
employees  to  whom  the  credit  cards 

have  been  iss-jed. 


PROV»SiC^''S  ■:>•   ->"f 


•  ct: 


Nofk- 


Treasury /Custom*  .06/ 

SVSTEflNAME: 

Bank  Secrecy  Act  Reports  File — 
Treasury/Customs. 

SYSTEM  LOCATtON: 

Computerized  Records;  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW., 
Washington.  DC  20229;  Treasury 
Enforcement  Communications  System, 
San  Diego,  CA,  with  computer  terminal 
access  in  various  Customs  and  IRS 
regional  offices.  Originals:  4790" s — 
Customs  ports  of  entry  or  departure; 
4789" s — Internal  Revenue  Service, 
Detroit,  MI;  90.22-l'&— Internal  Revenue 
Serv  ice,  Detroit,  MI;  8362's — Internal 
Revenue  Service,  Detroit,  MI. 


CATEGORIES  OF  INDtVIDOALS  IN  THE  SYSTEM: 

Listing  of  individuals  who  filed  Form 
4790  (Currency  and  Monetary 
Instrument  Report).  Form  4789  fCL'-r'ncy 
Transaction  Report),  Form  90  22-1 
fFor*!!2n  Biinking  Account  Report).  Form 
83t)2  (Current  V  Transaction  Report  \:y 
CASINOS). 

CATEGORIES  Of^  RECORDS  IN  THE  SYSTEM: 

Name  of  individuals  and  other  entities 
filing  the  above-referenced  forms, 
reports  of  the  owners  of  monetary 
instruments,  the  amounts  and  kinds  of 
currency  or  other  monetary  instruments 
transported,  reported,  or  in  foreign 
banking  accounts,  accounts  numbers, 
addresses,  persona!  identifiers,  dates  of 
birth,  etc. 

AUTHORrrv  FOB  MAINTENANCE  O'  TWE 
SVSTE**: 

31  use.  5311  et  seq:  5  U.S.C.  301;  31 
CFR  part  103;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation:  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency. 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosiires  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  giidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civii  and  criminal 
proceedings:  (5)  provide  information  to 
third  parties  dunng  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING, 
DISPOSING  OF  RECORDS  IN  THE  8VSTEMI: 

STORAGE: 

Magnetic  tapes  (original  4790's  are 
siored  at  the  appropriate  Customs  port 
of  entry  or  departure,  origina!  4789's  are 
stored  by  IRS  in  Detroit,  Ml.  ongmal  90 
22-1's  are  stored  at  Internal  Revenue 
Service.  Detroit,  MI  and  original  8362  s 
are  stored  at  Internal  Revenue  Service, 
Detroit,  MI. 

retrievability: 
By  name  and  other  unique  identifiers. 

SAFEGUARDS: 

Procedurdi  and  physical  safeguards 
are  utilized  such  as  accountability  and 
receipt  access,  guards  patrolling  the 
area,  restricted  access  and  alarm 
protection  systems,  special 
communication  security,  etc. 

RETENTION  AND  DISPOSAL: 

Indefinite. 

SYSTEM  MANAQEn(S)  AND  ADDRESS; 

Assistant  Commissioner,  Office  of 
Enforcement,  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual.  (See  5  U.S.C. 
552a  (e)(4)(G)  and  (0(1).). 

RECORD  ACCESS  PROCEDURES! 

This  system  of  r«cor''s  may  not  be 
accessed  under  the  Privacy  Act  for  the 
purpose  of  inspection. 

CONTESTING  RECORD  PROCEDURES: 

Since  this  system  of  records  may  not 
be  accessed  for  purposes  of  determining 
if  the  system  contains  a  record 
pertaining  to  a  particular  individual  and 
those  records,  if  any,  cannot  be 
inspected,  the  system  may  not  be 
accessed  under  the  Privacy  Act  for  the 
purpose  of  contesting  the  content  of  the 
record. 

RECORD  SOURCE  CATEGORIES: 

This  system  contains  investigatory 
material  compiled  for  law  enforcemeni 
purposes  whose  sources  need  not  be 
reported. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT; 

This  svstem  is  exempt  from  5  U.S.C. 
552a  (c)(3),  {c)(4),  (d)(1),  (d)(2),  (d)(3), 
(d)(4),  (e)(1).  (e)(2),  (e)(3),  (e)(4)  (G),  (H) 
and  (I).  (5)  and  (8).  (f)  and  (g)  of  the 
Privacv  Act  pursuant  to  5  U.S.C  552a 
{j)(2)  and  (k)(2). 


Treasury/Customs  .069 


SYSTEM  NAME: 

Customs  Br! 
C\istoms 


rs  F:t  Treasury/ 


SYSTEM  LOCATION: 

Office  of  the  Chief  Counsel,  Broker 
C(  .-phance  and  Evaluation  Branch. 
()ff;ce  of  Trade  Operations;  U.S. 
Cistoms  Service  Headquarters,  1301 
(.institution  Avenue,  NW.,  Washington, 
DC  :0229.  and  Customs  regional,  district 
rsiia  port  offices 

CATEGORIES  OF  INDIVIDUALS  CCVtREO  B*  '«t 
SYSTEM: 

Ljcc:^;sfH:  rustoms  brokers,  em.ployees 
of  cusioms  brokers,  individuals  or  firms 
who  have  applied  for  a  broker's  license. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

internal  Customs  Service  memoranda 
and  related  material  regarding  proposed 
administrative  disciplinary  action 
against  customs  brokers  for  violation  of 
the  regulations  governing  the  conduct  of 
their  business;  broker  applications  and 
related  material;  notification  of  change 
of  business  address,  organization,  name, 
or  location  of  business  records;  status 
reports;  requests  for  written  approval  to 
employ  persons  who  have  been 
convicted  of  a  felony. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

19  U.S.C  1641: 19  CFR  part  111;  5 
U.S.C.  301;  Treasury  Department  Order 
No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Thf  "-e  r(N;ords  and  information  in  the 
records  rr.ay  be  used  to:  (1)  Disclose 
pi  Mir.ent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
^e  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  fo 
opposing  counsel  or  witnesses  in  the 


course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50,2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

l!>Oi.!CIE,S  AND  PRACTICES  'OH.  S''C»BiN(:", 
Rf:TRIFViNG,   HCCESSING,   BfTAJNSNG 
0;SP0SIMG  OF  HECOHOS  iN  TMt  Sv.STtM, 

STOHAGE: 

Each  case  file  is  inserted  in  an 
alphabetical  file  folder  which  is  filed  in 
drawers  that  are  capable  of  being 
locked  and  are  locked  at  the  close  of 
business.  Some  records  are  in  a  separate 
room  which  is  locked  at  other  than 
official  hours.  File  cards  covering 
individual  customhouse  brokers, 
corporations,  partnerships  and  trade 
names  are  in  files  not  capable  of  being 
locked,  but  the  entire  area  is  locked  at 
night. 

Rf^RitVABIIJTY: 

Lai^ii  case  file  is  identified  in  a  manual 
alphabetical  card  file  by  the  name  and 
in  the  alphabetical  file  folder  within  the 
metal  container  by  the  name  of  the 
customs  broker  or  employees  of  customs 
brokers. 

safeguards: 

The  files  described  above  are 
maintained  in  Customs  Service 
Buildings.  During  non-working  hours  the 
room  in  which  the  files  are  located  is 
locked,  and  access  to  the  building  is 
controlled  after  business  hours  by 
electronic  access  and  alarm  systems 
and  during  business  hours  access  is 
controlled  at  all  times  by  a  U.S.  Customs 
Service  employee. 

pr^TNTiON  ANc  Disposal: 

Broker  files  ana  records  of  broker's 
employees  are  kept  indefinitely.  They 
are  periodically  updated  and  removed  to 
an  inactive  file,  as  necessary. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Counsel;  Director,  Field 
Operations  Division,  Office  of  Trade 
Operations,  U.S.  Customs  Service 
Headquarters,  1301  Constitution 
Avenue,  NW.,  Washington,  DC  20229, 
Customs  regional  commissioners, 
district  directors,  and  port  directors. 

HOTiriCA''!0>«  pwocE ::)ure: 
See  Customs  Appendix  A. 
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BECOBO  SOCBCE  CATSGOBIES: 

The  information  ccntdined  in  these 
files  originates  from  audits  of  or 
investigations  into  the  conduct  of 
customhouse  brokers'  businesses, 
applications  for  licenses,  references  as 
to  character,  court  records,  and  local 
credit  reporting  services,  as  well  as 
reports,  notifications,  and  other 
applications  filed  by  brokers  pursuant  to 
statutory  and  regulatory  requirements. 


srsTEfc*s  f-i'^'fz::  '^■ 


ffTAJN 


PROVISION*  Of  Tri£  At  r; 

This  system  is  exempt  from  5  U.S.G. 
552a  (c)(3).  {d)(l).  (dl(2),  {d)l3).  (d)(4), 
(e)(1),  (e)(4)  (G).  (H)  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.SC. 
552a  (k)(2). 

Trsasury'C^sfcr'*  .077 

SYSTEM  MAME: 

Disciplinary  Action,  Grievance  and 
Appeal  Case  Fiies-Treasury/Customs. 

Si  STEM  lOCATKJft 

Loca.ed  in  the  Ofiire  of  Human 
Resources.  Customs  Headquarters,  and 
in  each  Regional,  SAC  Port,  and 

anpropriatp  :>oh*  of  dutv  ofMc;^3. 

CATEGORIES  Z>   .NO.V  OuA^S  CCiFscj  81   THE 
SYSTEM 

Customs  employees  on  whom 
disciplinary  action  is  pending  or  has 
occurred,  and  employees  who  have  filed 


cn^v  ".  pces 


inri 


.^nnf;^!-;. 


CATlGOfltES  OF  RE CC«»CrS  IM  ''>'f  STTE**: 

Records  on  such  action  as  leave 
restriction  letters,  reprimands, 
suspensions,  adverse  actions,  i3tCM  and 
grievance  and  appeals  by  employees. 
Copies  of  correspondence,  management 
requests  for  assistance,  evidentiary 
materials  on  which  action  is 
contemplated,  proposed  or  taken, 
regulato.'-y  material,  examiners*  reports, 
etc. 

5  U.S.C.  301:  Treasury  Departmfent 

Ori^P'-  \'o    In."    Rpv'<;pf?    a<!  ampnr?-^d. 

SO0^;>.E  --JES  or  HECCSDS  WA  K^'AiXED  .M 
'■HE  SYS'EM,  '^fCL^OtNG  CA'^tGOfllES  0^ 
USERS  AHD  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  infonnation  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 


Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
infonnation  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50-2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

PCiiClES  AND  PRACTICES  FOR  STORING, 
cr    "EVINO,  ACCCSSWO,  RFTAMimO, 
DISPOSING  O*  RECOPO*  •«  '>-«  S^STm 

storage: 
Records  are  stored  in  manila  folders. 

RETRIEVABIUTV: 

Records  are  indexed  by  name. 

SAFEGUARDS: 

Records  are  maintained  in  a  locked 

file. 

RETENTIOM  ANO  DISPOSAL: 

Grievance  records  are  maintained  for 
3  years;  discipline  and  adverse  action 
records  are  maintained  for  four  years; 
and  appeals  are  maintained  for  5  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Labor  and  Employee 
Relations  Division,  Office  of  Human 
Resources.  Customs  Headquarters,  or 
Regional  Labor  and  Employee  Relations 
Division,  or  appropriate  managerial 
official  in  em.ployee's  district,  port,  or 
post  of  duty. 

NOTIFICATION  PROCEDURES: 

Write  to  system  manager. 

RECORD  ACCESS  PROCEDURE: 

Request  from  system  manager. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Supervisors  and  supervisory  records 
and  notes;  evidentiary  materials 
supporting  planned,  projKJsed,  or 
accomplished  actions;  grievance  letters 


submitted  t)y  empioyee.  grievance 
examiner,  etc. 

SVSTJMS  EXEMPTED  FROM  Cti^T^if^ 
PROV!SIO><S  OF  THE  ACT: 

This  system  is  exempt  from  5  U  SC. 
552a  (c)(3).  (d)(1),  (d)(2),  (d)(3),  (d)(4), 
(e)(1),  (e)(4)  (G),  (K)  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C 

352a  {kV2]. 

Treasurv  Costoms  .078 

SYSTEM  NAME: 

Disclosure  of  Information  File — 
Treasury /Customs. 

SYSTEM  location: 

Office  of  Pf'Eior  :!  C"i:p.s--I,  Room  125,' 
U.S.  Customhouse,  40  Sou:h  Gay  Street. 
Baltimore,  MD  21202:  Office  of  the 
Regional  Counsel,  U  S.  Customs  Service. 
North  Central  Region,  55  E.  Monroe 
Street.  Room  1417,  Chicago,  IL  60603; 
Office  of  the  Regional  Counsel,  211  Main 
Street,  San  Francisco,  C.^  94105. 

CATEOOPiES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM; 

Persons  requesting  access  to 
information  pursuant  to  the  Freedom  of 
Information  Act  or  any  other  statute, 
regulation,  directive  or  policy  to  disclose 

si-.ch  inforrr-'ition. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Requests,  information,  records, 
documents,  internal  Customs  Service 
memoranda,  or  memoranda  from  other 
agencies  and  related  mdierials  regarding 
disclosure  of  the  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  552,  31  Ci-'R  part  1,  19  CrH 
part  103,  5  U.S.C.  301;  Treasury 
Department  Order  No.  165,  Rex-ised,  as 
amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  SN 
T.ic  SYSTEM,  INCLUDING  CATEGORIES  OF 
L'SEKS  AND  THE  PURPOSES  OF  SKH  USES: 

These  records  and  irJonTiat.:."  :n  the 
records  may  be  used  to  disclose 
information  to  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  setdement 
negotiations,  in  response  to  a  subpoena. 
or  in  connection  with  criminal  law 
proceedings. 
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POLICIES  AND  PRACTICES  FO«  STORING, 
RETRIEVIMG,  ACCESSING,  RETAINING, 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted  in  file  folder 
which  is  filed  in  an  unlocked  drawer 
within  a  metal  container. 

RETRIEVAWUTY-. 

Each  case  file  is  identified  in  the  file 
folder  within  the  metal  container  by  the 
name  of  the  person  requesting 
disclosure. 

safeguards: 

The  metal  container  described  above 
ib  maintained  within  the  area  assigned 
to  the  Office  of  the  Regional  Counsel 
within  the  Customhouse.  During  non- 
working  hours  the  room  in  which  the 
metal  container  is  located  is  locked,  and 
access  to  the  building  is  controlled  at  all 
times  by  uniformed  guards. 

RETENTION  AND  DISPOSAL: 

Customhouse  broker  files  are  retained 
until  there  is  no  longer  any  space 
available  for  them  within  the  metal 
container,  at  which  time  the  oldest  files 
are  transferred  to  the  Federal  Records 
Center. 

SYSTEM  MANAGEBtS)  AND  ADDRESS 

Regional  Counsel,  Room  125,  U.S. 
Customhouse,  40  South  Gay  Street 
Baltimore,  MD  21202;  Regional  Counsel. 
Room  141''.  U.S.  CustoTiS  Service,  55  E. 
Monroe  Street.  Chicago.  IL  60603, 
Regional  Counsel  211  Mam  Street.  San 
Francisco,  CA  94105. 

NOTIFICATION  PROCEDURE; 

See  Customs  appendix  A. 

!?EC0R0  SOURCE  CATEGORIES; 

The  information  contained  in  these 
flies  originates  from  the  requests  for 
information  filed  with  the  Customs 
Ser\'ice  which  may  pertain  to  any 
information  contained  in  the  files  of  the 
U.S.  Customs  Service. 

SYSTEMS  EXEMPTED  FROM  CEPTAiH 
POOVISION8  OF  THE  ACT: 

Th:s  system  is  exempt  from  5  U.S.C. 
552a  {c)(3).  (d)(1),  (d)(2),  (d)(3),  (d)(4), 
(e)(1).  (e)(4)  (G).  (H)  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a{k)(2). 

Treasury/Customs   08'' 

SYSTEM  NAM£: 

Dock  Passes-Treasury/Customs. 

SYSTEM  LOCATION; 

Dibtnct  Director's  Office,  U.S. 
Customs  Service,  228  Federal  Building. 
335  Merchant  Street,  Honolulu  HI  96813. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Consulate  staff  members,  brokers, 

pr)\'atf'  mdiMtiuals.  etc. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM 

Form  lists  fuliowins  information:  Pass 
number;  port;  date  of  issue;  name  of 
individual;  organizational  affiliation; 
expiration  date  of  pass;  and  vessel 
name 

AUTHORITY  FOR  MAIfTTENANCE  OF  THE 

SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  QF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 


TV- 


if'se  records  ar.c.  in! 


ation  in  the 
records  may  be  used  to  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POLICIES  AND  PRACTICES  FOR  STORING, 

RETRIEVING,  ACCESSING,  RETAINING, 
OiSPOSINQ  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

3x5  card  box,  loose  leaf  binder. 

retrievabiuty: 

B;.  nan-ie, 

SAFEGUARDS: 

Building  locked  during  non-working 
hours. 

RETENTION  AND  DISPOSAL: 

Retained  until  expiration. 

SYSTEM  MANAQER(S)  AND  ADDRESS. 

District  Director.  U.S.  Customs 
Service,  228  Federal  Building,  335 
Merchant  Street,  Honolulu,  HI  96806. 

NOTIFICATION  PROCEDURE 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES 

See  Custorr.s  apr-*''"'---*-  A 

CONTESTING  RECORD  PROCEOURES 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES 

Individual  applicants. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 

PftOYISiONS  Of  THE  ACT. 

None. 
Treasury-'Customs  ,063 

SYSTEM  NAME; 

Employee  Relations  Case  Files — 
Treasury/Customs. 

SYSTEM  location: 

Off:ce  of  iiaman  Resources,  U.S. 
Customs  Service,  Washington,  DC 


20229,  and  in  each  Headquarters, 
Region,  District  SAG  and  appropriate 
post  of  duty  office, 

CATEGORrfS  C><'  IHO'YIOijA.,  5  C  Ci.  f  B'T:    P-    ^-f 
SYSTEM. 

Records  maintained  on  the  benefit 
aspects  of  employment  such  as. 
workers'  and  unemployment 
compensation,  leave,  health  and  life 
insurance,  retirement  suggestions, 
awards,  etc.  and  employees  who  have 
requested  assistance  with  these 
programs 

CATEGORIES  OF  RECORDS  iN  THE  SYSTEM: 

Copies  of  initiating  correspondence 
and  Customs  correspondence  and  any 
forms  submitted  by  or  completed  on 
behalf  of  the  employee 

«,,-"wC>«!T^'    FOR   MAINTINANC*   C>>    "'HL 
S  '•  S  '  t  M 

b  iJ.b.C.  301;  Treasury  Department 
Order  No  165,  Revised,  as  amended. 

ROUTINE  ,„;st  S  Of  Bt  c  !"in:;!S  ma.n' *,,Nf  :,",  's 

THt   SVSTTM,  INCIUDING  £  « -!  CV:'?Ci( '■   Or 
USERS  AND  THE  PURPOSES  Of  SUCn  uSl^. 

These  records  and  information  in  the 
records  may  be  used  to;  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLICIES  ANC  PRACTICES  rOR  S'"OR  ^^G, 
RF'T'Bif viNG,   ACCCS-SING,   RI'AtNING 
DiSr'OS^NG  O*'  Rf  CO«0S  !►«  the   "=  •<■"'(  M: 

tr.'-,0AGE: 

Records  are  maintained  in  file  folders. 
Kecoras  are  mdexed  by  name. 

SAFEGu-ARDS 

R(;uufu9  are  maintained  in  a  locked 
file. 

RETEK'iOtt  AND  LiSPOtAi,. 

Maintained  for  period  of  time 
employee  remains  with  Customs, 
Records  destroyed  upon  separation  of 
employee. 


SYSTf  M   M  AN  ,6f,t',  R'  1      ,»  '•r 


sFSS: 


Director,  Labor  and  Employee 
Relations  Division,  Office  of  Human 
Resources,  U.S.  Customs  Service, 
Washington.  DC  20229,  Regional  Labor 
and  Employee  Relations  Divisions,  and 
in  District,  SAC,  Port  and  appropriate 
post  of  duty  offices. 
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nO-^'FXatiom  ppocedure: 

Write  to  systems  manager — providing 
your  iiame  and  social  security  account 
number. 

BECOBO  ACCESS  PROCEOUPES: 

Write  to  systems  manager. 

COffTESTING  RECORD  PROCEDURES: 

Write  to  systems  manager. 

BECCRO  SOURCE  CATEGORIES 

Individuals  and  offices  depending  on 
the  problem.  , 

SYSTEMS  EXEMPTED  tnOM  CEPTiiN 
PROVISIONS  OF  THE  ACT. 

None.  I 

T'easu''> 'd-stCTis    C'92 
SVSTEM  HAVE: 

Exit  Interview-Treasury/Cusfoms. 

SYSTEM  location: 

Off.ce  of  Haman  Resources  (OHR) 
Division,  Washington,  DC. 

categories  of  iho'viduals  ccveseci  b»  'f^e 
system: 

K.T.ployees  terminating  from  the 
Customs  Service.  ] 

categories  Of  RECOBOS  :N  ^^-E  S'STEM 

Individual's  name,  position,  time  in 
grade  and  position,  time  with  Customs, 
organization  designation,  supervisor's 
name  and  answers  to  various  questions 
about  employment  with  Customs. 

AUTHORITY   FOR  MAINTENANCE   OE   '-E 
SYSTEM: 

5  l'  S.C.  301;  Treasury  Department 
Order  N'o.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MArN^AiNEO    N 
TME  SYSTEM.  INCLUOINQ  CATEQOR'ES  OF 
USERS  AND  THE  PURPOSES  OF  SUCM  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provTdelnformation 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
use  ■^111  and  "114 

POLICIES  AND  PRACTICES  EOR  S'CO  SG, 
RETRIEVING.  ACCESSING,  RE'A  NiNQ 
DISPOSING  OF  RECORDS    N  '«E  GvS'EV- 

STORAGE; 

Forms  are  kept  in  manila  folders. 

retrievability: 
By  organization  or  by  name. 

safegjapds  I 

Locked  oftice. 


RETENTION  AND  DISPOSAL: 

Retained  in  accordance  with  the 
requirements  of  the  Treasury  Records 
Control  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Human  Resources  Division. 
(See  location  above.) 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  departing 
employee  and  employee's  supervisor. 

SYSTEMS  EXEMPTED  FROM  Cim  A.H 
PROVISIONS  OF  THE  ACT: 

None. 

Treasu'Ti' 'Customs  .096 

St  stem  name: 

Fines,  Penalties  and  Forfeiture  Control 
and  Information  Retrieval  System — 
Treasurv/Customs. 

5- STEM  wOCA'^on: 

U.S.  Customs  Service,  Office  of  Trade 
Operations,  Fines,  Penalties  and 
Forfeiture  Branch,  1301  Constitution 
Avenue,  NW.,  Washington,  DC  20229. 
and  each  Customs  Service  District 
Office  in  the  United  States  and  Puerto 
Rico. 

CATEGORIES  OF  INDIVIDUALS  COVERED  8¥  THE 

s  -  s ' E  m: 

Individuals  and/or  businesses  who 
have  been  fined,  penalized  or  have 
forfeited  merchandise  because  of 
violations  of  Customs  and/or  related 
laws  or  breaches  of  bond  conditions. 

CATEGORIES  Of  RECORDS    -.  'nE  SvSTEM: 

Individual  and  business  names, 
address,  personal  identifying  numbers, 
date  and  type  of  violation,  parties 
entitled  to  legal  notice  or  who  are 
legally  liable,  case  information,  bond 
and  petition  information,  and  actions 
(administrative)  taken  by  U.S.  Customs. 
Also  included  are  actions  taken  by 
violator  priorto  the  disposition  of  the 
penalty  or  hquidated  damage  case. 

AUTHOflrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED    N 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 


pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING, 
DISPOSING  OF  RECORDS  IN  TWE  SYSTEM: 

STORAGE: 

[1]  fiard  copy  Customs  Form  5955a 
(Notice  of  Liquidated  Damages  Incurred 
and  Demand  for  Payment)  and  Customs 
Form  151  Search/Arrest/Seizure  Report. 

RETRIEVABILITY: 

Case  number. 

SAFEGUARDS: 

Ail  inquiries  are  made  by  officers  with 
a  full  field  background  investigation  on 
a  "need-to-know"  basis  only.  Procedural 
and  physical  safeguards  are  utilized 
such  as  accountability  and  receipt 
records,  guards  patrolling  the  area, 
restricted  access  and  alarm  protection 
systems,  special  communications 
security,  etc. 

RETENTION  AND  DISPOSAL: 

A  maximum  of  11  years.  Erasure  of 
disc/tapes  and  shredding  and/or 
burning  of  hard  copy  Customs  Form 
5955a. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Office  of  Trade  Operations, 
U.S.  Customs  Service.  1301  Constitution 
Avenue,  .\'W.,  Washington,  DC  20229 
and  the  District  Directors  of  Customs  for 
each  Customs  District  in  the  United 
States  and  Puerto  Rico. 
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NOTIFICATION  P«OCCOO<»E 


See  Custorr.s  appendix  A 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  BECOBO  PROCEDURES 

See  access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Customs  Form  5955a  (Notice  of 
Penalty  or  Liquidated  Damages  Incurred 
and  Demand  for  Payment)  and  CF  151 
(Search/Arrcst/Seizare  Report) 
prepared  by  Customs  employees  at  the 
lime  and  place  where  the  violation  has 
occurred. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  Of  THE  ACT 

None 

Treasury /Customs   093 

svstemname: 

Fines.  Penalties  and  Forfeitures 
Records — ^Treasury /Customs. 

SYSTEM  LOCATIOfe 

Customs  district  offices.  (See  Customs 
appendix  A.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  8V  THE 
SYS'^EV: 

Indiv  iduals  and  firms  who  have  been 
administratively  charged  with  violations 
of  Customs  laws  and  regulations  and 
other  laws  and  regulations  enforced  by 
the  Customs  Service. 

CA-EGORIES  OF  RECORDS  IN  THE  SYSTEM; 

Entry  documentalion.  notices, 
investigative  reports,  memoranda, 
petitions,  recommendations,  referrals 
and  dispositions  of  fines,  penalties  and 
forfeiture  cases. 

ftUTMORlTY  FOR  MAINTENANCE  OF  TME 
SYSTEM: 

5  U.S.C-  30\.  Treasury  Department 
Order  No.  165,  Revised,  as  amended.  19 
U.S.C.  66,  161  a,  1624: 19  CFR  parts  171 
and  172 

ROUTINE  USES  OF  RECORDS  MAINTAINED  !N 
THE  SYSTEM,  INCUJD«NG  CATEGORIES  OF 
USERS  A1«0  THE  PURPOSES  OF  SUCH  USES: 

These  records,  and  mformatj-n  .n  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 


evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  or  in  response 
to  a  subpoena,  in  connection  with 
criminal  law  proceedings;  (3)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POtlClES  AND  PRACTICES  FOR  ETOB  *tG 
RETRIEVING,  ACCESSING,  RETASNtMG, 
D'SPOStNG  OF  RECORDS  IN  THE  S>STEM 

STORAGE: 

The  records  are  maintained  in  folders 
in  locked  file  cabinets  and  safes  and  in 
the  automated  FP&F  module  in  the 
Automated  Commercial  System  (ACS). 

retrievabiuty: 

The  records  are  filed  either  by 
numerical  sequence  using  year  and  port 
code,  name  of  individual  and/or 
company,  with  a  cross  reference 
available  through  ACS. 

SAFEGUARDS: 

Uunng  nor.  working  hours,  the  records 
are  maintained  in  locked  file  cabinets, 
locked  buildings  and  buildings  guarded 
by  uniform  guards  or  security  detection 
devices. 

RE'"ENTlO*l  AND  DISPOSAL 

The  records  are  retained  for  one  to 
three  years  after  which  they  are  either 
destroyed  or  forwarded  to  the  Federal 
Records  Center.  Automated  records  are 
periodically  updated  to  reflect  changes 
and  maintained  as  long  as  needed. 

SYSTEM  MANAQER(8*  AND  ADDRESS: 

'u  j':',i  '  Directors  ::'.  ("us'u.Tis  (See 
Customs  appendix  A.) 

NOTIFICATION  PROCEDURE 

bee  Customs  appendix  .'\. 

RECORD  SOURCE  CATEGORIES: 

Information  and  representations 
supplied  by  importers,  brokers  and  other 
agents  pursuant  to  the  entry  and 
processing  of  merchandise  or  in  the 
clearing  of  individuals  or  baggage 
through  Customs.  Information  also 
includes  information  gathered  pursuant 
to  Customs  investigations  of  suspected 
or  actual  violations  of  Customs  and 
related  laws  and  regulations  and 
recommendations  and  information 
supplied  by  other  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTA  N 
PROVISIONS  Of  THE  ACT: 

1  h  s  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1).  (d)(2).  (d)(3).  (d)(4). 
(e)(1),  (e)(4)  (G).  (H)  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a  (k)(2). 


Tfeas,.r'v   Cas»o'';s    r*99 


SYSTEM  NAME: 


Fines.  Penalties,  and  Forfeiture  Files 
(Supplemental  Petitions) — ^Treasury/ 
Customs. 

SYSTEM  LCvC*'>0»r 

Office  ui  ii.t  District  Counsel,  555 
Battery  Street,  San  Francisco,  CA  94126: 
Office  of  Counsel,  Room  7422.  New 
Federal  Building.  300  North  Los  Angeles 
Street.  Los  Angeles.  CA  90053;  Office  of 
the  Regional  Counsel.  U.S.  Customs 
Service.  North  Central  Region.  55  E. 
Monroe  Street.  Room  1417.  Chicago,  IL 
60603;  Office  of  the  District  Counsel,  909 
First  Avenue.  Seattle.  Washington 
98174. 

CATFCORiFS  or  WDfVIDUSlS  COVFBrr  Ev  THE 
S  •  S  '  f  M 

Individuals  who  have  filed 
supplemental  petitions  for  relief  from 
fines,  penalties  and  forfeitures  assessed 
for  violations  of  the  laws  and 

resiiiations  administered  bv  Customs. 

CATEGOBitS  01    AECOfiDS  IN  ■'HI   SrS'ftM 

Petitions  and  supplemental  petitions 
and  other  documents  filed  by  the 
individual;  reports  of  investigation 
concerning  the  fine,  penalty  or 
forfeiture;  and  documents  relating  to  the 
internal  review  and  consideration  of  the 
request  for  relief  and  decision  thereon. 

«_-'wDk:^>  roB  WAIK'T  N*fJf  r  OF  THE 
S'S^EM, 

5  U.S.C.  301;  19  U.S.C.  1618;  19  CFR 
parts  171  and  172;  Treasury  Department 
Order  No.  165.  Revised,  as  amended; 
Reorganization  Plan  No.  1  of  1965. 

R'jL.""Ht'   iJ%f;S  Of   RICORDS   MAIN'*    Nt,::   IN 
"mE   Si'S'^EM,   fUCLUOlNG   C*-'IGOB   I,  S   Of- 
,„.Sf  RS  A»«D  THf  PURPOSES  Of  Si.,iC,w  oSES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
the  Department  of  Justice  or  aif 
individual  United  States  Attorney  to 
assist  that  Department  or  United  States 
Attorney  when  suit  is  filed  by  the 
Government  in  civil  prosecution  of  the 
fine,  penalty  or  forfeiture;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
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requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  or  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  C>='AC"CES  f^OO  S*OR  si 
0£TpiEv-sa,  ACCESSING,  BE**  SNG 
O'SPOSiNG  OF  HECORCS  .N  'HE  S'S'EM. 

S'ORAGE.  I 

Each  case  file  is  inserted  in  a 
numerical  file  folder  which  is  filed  in  an 
unlocked  drawer  within  a  metal  file 
cabinet.  i 

HE^B  e/AB:LlTY: 

Each  case  file  is  identified  in  a  manual 
alphabetical  card  file  by  the  name  of  the 
petitioner  and  in  the  numerical  file 
folder  within  the  metal  file  cabinet  by 
the  name  of  the  petitioner. 

SArEG^ARCS: 

The  metal  file  cabinet  described 
above  is  maintained  within  the  area 
assigned  to  the  Office  of  the  Regional 
Counsel  within  the  Federal  Building. 
During  nonworking  hours  the  room  in 
which  the  metal  file  cabinet  is  located  is 
locked,  and  access  to  the  building  is 
controlled  at  all  times  by  uniformed 
guards. 

BETEN'  ON  AND  disposal; 

Supplemental  petition  files  are 
retained  until  there  is  no  longer  any 
space  available  for  them  within  the 
metal  f;ie  cabinet,  at  which  time  the 
oldest  files  may  be  transferred  to  the 
Federal  Records  Center. 

S'S'EM  MANAGEO'S     A '.C'  ADDRESS: 

District  Counsel,  555  Battery  Street. 
San  Francisco,  CA  94126;  Regional 
Counsel,  Room  7422,  U.S.  Customs 
Service,  300  N.  Los  Angeles  Street,  Los 
Angeles,  CA  90053;  Regional  Counsel. 
Room  1417,  U.S.  Customs  Service,  55 
East  Monroe  Street,  Chicago,  IL  60603; 
District  Counsel,  909  First  Avenue, 
Seattle.  Washington  98174. 

NOTIFICATION  PBOCEDURE: 

See  Cjstoms  appendix  A. 


RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these  files  is 
obtained  from  the  individual  petitioning 
for  relief  and  from  the  District  Director 
of  Customs  within  whose  jurisdiction 
the  fine,  penalty  or  forfeiture  action  lies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (d)(1),  (d)(2),  (d)(3),  (d)(4). 
(e)(1).  (e)(4)  (G).  (H)  and  (1).  and  (0  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2). 

Treasury/Customs  .100 

SYSTEM  NAME: 

Fines,  Penalties  and  Forfeiture 
Records  (Headquarters)-Treasury/ 

Customs. 

SYSTEM  location: 

Penalties  Branch,  International  Trade 
Compliance  Division,  U.S.  Customs 
Service  Headquarters,  1301  Constitution 
Avenue.  NW..  Washington,  DC  20229 
and  Fines.  Penalties,  and  Forfeiture 
Offices  at  each  Customs  Service  District 
Office  in  the  United  States  and  Puerto 
Rico. 

CATEGORIES  OF  INDIVIDUALS  COVERED  Bv  'hE 
SYSTEM: 

Records  are  maintained  on  persons 
who  have  been  administratively  charged 
with  violating  Customs  and  related  laws 
and  regulations  and  on  persons  who 
have  applied  for  awards  of 
compensation  for  providing  information 
regarding  such  violations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Entry  documentation,  notices, 
investigative  and  other  reports, 
memoranda  of  information  received, 
petitions,  recommendations,  referrals 
and  dispositions  of  fines,  penalties  and 
forfeiture  cases  and  applications  for 
awards  of  compensation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended;  19 
U.S.C.  66, 1618, 1624;  19  CFR  parts  171 
and  172. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGOR  ES  OF 
USERS  AND  THE  PURPOSES  OF  SUCm  uSES 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 


violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency. 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING. 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  kept  in  file  cabinets  in 
the  office  and  central  file  room  of  the 
International  Trade  Compliance 
Division  at  U.S.  Customs  Service 
Headquarters  and  in  the  storage 
facilities  for  the  Fines,  Penalties  and 
Forfeitures  Office  in  each  Customs 
Service  Districts. 

retrievabiuty: 

The  records  are  filed  chronologically 
with  a  case  number  given  to  each  file. 

SAFEGUARDS: 

i  he  records  are  maintained  in  the  U.S. 
Customs  Service  Headquarters  building 
which  is  guarded  by  security  police. 
During  non-working  hours,  the  central 
file  room  is  locked  and  the  building  is 
guarded  by  security  police.  Records  are 
maintained  in  each  Customs  Service 
District  buildings. 

RETENTION  AND  DISPOSAL; 

The  records  are  generally  retained  for 
five  years  after  closing  of  the  case.  The 
records  are  then  forwarded  to  the 

Federal  Records  Centpr 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Penalties  Branch.  International 
Trade  Compliance  Division,  U.S. 
Customs  Service  Headquarters.  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229,  and  each  Fines,  Penalties  and 
Forfeitures  Officer  for  the  United  States 
Customs  Service  Districts. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 
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RECORD  SOURCE  CATEGORIES: 

Information  arid  representations 
supplied  by  importers,  brokers  and  other 
agents  pursuant  to  the  entry  and 
processing  of  merchandise  or  in  the 
clearing  of  individuals  or  baggage 
through  Customs.  Records  also  includes 
information  gathered  pursuant  to 
Customs  investigations  of  suspected  or 
actual  violations  of  Customs  and  related 
laws  and  regulations  and 
recommendations  and  information 
supplied  by  other  agencies. 

SYSTEMS  EXEMPTED  FROM  CESTA  N 
PROVISIONS  OF  THE  ACT: 

Th.s  system  is  exempt  from  5  U.S.C. 
552a  {c)(3).  (d)(1),  (d)(2),  (d)(3),  (d)(4), 
(e)(1),  (e)(4)  (G),  (H)  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2). 

Treasury/Customs  -105 

SVSTEM  NAME: 

f    :-  t  [  F.TTiployees-Treasury/Customs. 

SYSTEM  LOCATION: 

Ldboratory  Division,  Room  1508,  630 
Sansome  Street,  San  Francisco,  CA 

f^  4 11-1 

CATEGORIES  OF  INDIVIDUALS  COVERED  Bv   THE 
SVSTEM- 

All  past  employees  of  the  Customs 
Laboratory 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM. 

Contains  copies  of  personnel  action 
notices. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

SYSTEM: 

5  r  S  C  301;  Treasury  Department  No. 
165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains:  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Senice  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLICIES  AND  PRACTICES  FOB  STOWING 
RETRIEVING,  ACCESSING,  RETAINING. 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Records  are  maintained  in  file  folders 
and  Stored  in  a  metal  file  cabinet. 

RETRIEVABILITV; 

The  recorc  is  filed  alphabetically  by 
name. 


SAFEGUARDS: 

The  file  is  stored  m  a  metal  file 
cabinet  in  a  private  inner  office  of  a 
government  building  protected  by  24- 
hour  guard  service  with  limited  access. 
The  file  is  only  used  on  a  "need-to- 
know"  basis  and  only  by  the  laboratory 
employees. 

RETENTION  AND  DISPOSAL: 

Retamed  m  accordance  with  the 
Treasury  Records  Control  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS 

Director,  Laboratory  Division,  U.S. 
Customs  Service,  630  Sansome  Street, 
Room  1508.  San  Francisco.  CA  94111. 

NOTIFICATION  PROCEDURE 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDUPES; 
CONTESTING  RECORD  PROCEDURES. 

See  Access,  Customs  appendix  A. 

BECOSO  SOUSCE  CATEGORIES: 

Information  contained  in  personnel 

actio'^  f''lf><! 

SYSTEMS  EXEMPTED  F«0M  CERTAIN 
PPOVISiONS  OF  THE  ACT: 

None. 

Tfeasury 'Customs    109 

S'S'EM  NAME: 

1  iji. J. capped  Employee  File- 
Treasury /Customs. 

s 'STEM  location: 

Human  Resources  Division.  Regional 
Commissioner  of  Customs,  55  East 
Monroe  Street.  Suite  1501,  Chicago.  IL 
6060'' 

CATEGOOiES  Of  (NDiViDuALS  COvXRLC  B '.   ThL 
S  >'STEM 

All  employees  identified  as 
handicapped, 

CATEGORIES  OF  RECORDS  !N  THE  SYSTEM 

Indicates  employee's  home  and 
organizational  location  and  various 
physical  and  mental  handicaps, 
infirmities  and  conditions.  Also  shows 
veteran"?  v^'p^frfvcp 

AUTHORITY  FOR  MAiNTEN&MCE.  Qf  T.hE 
SYSTEM 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  iH 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

These  records  and  information  in  the 
records  maybe  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 


record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

Fi;:.',  .::ES  an::'  P'HA': <•■'.'  '•  '  op  s'ORinO. 

D I  S  f*0  S '  **  G  O  ^    R  E  '"  '■■''  ?■'  "■  ^'    ^   '  ■■■^  '■   ^  ' '"  MM 

storage: 

List. 

retrievabiuty: 

Lists  employees  alphabetically  by 
district. 


None  at  present  and  none  required. 

retention  and  disposal: 

Employee's  name  removed  from  list  at 
time  of  termination. 

S'S'EM  wtsft.,.:(. '- ''.     '-NO  ADDRESS: 

Director.  Human  Resources  Division. 
(See  Customs  appendix  A.) 

NOTIFICATION  procedure: 

See  Customs  appendix  A. 

REtO«D  ACCtSS  fWO(,tDURES: 

See  Customs  appendix  A. 

CONTESTING  Hfcoo;:-  ph;  ■•"  f  ;■  ,^»f  S: 
See  Access,  Customs  appendix  A, 

RECORD  SOURCE  CATEGORIES: 

Data  furnished  by  employee  and 
employee's  physician. 

PROVISIONS  <'f   "•'F  «    ^: 

None 
Treasury /Customs  .122 

S^iiTLV.  h.AME: 

Information  Received  File— Treasury/ 
Customs. 

SYSTEM  location: 

District  Division,  Room  200.  United 
States  Customhouse,  La  Marina,  Old 
San  Juan,  PR  00901;  Office  of  the  Special 
Agent  In  Charge,  423  Canal  St.  .New 
Orleans,  LA  70130;  Office  of  the  District 
Director,  880  Front  Street,  San  Diego,  CA 
92318;  Offices  of  the  Port  Directors.  San 
Ysidro,  CA,  Tecate,  CA.  Calexico,  CA. 
Andrade.  CA;  San  Diego  Barge  Office, 
Offices  of  the  Special  Agent  In  Charge. 
San  Diego.  CA.  San  Ysidro,  CA., 
Calexico,  CA.,  Tecate,  CA;  Los  Angeles 
Region.  Office  of  the  District  Director. 
423  Canal  St..  New  Orleans,  LA  70130; 
Special  Agent  In  Charge.  Room  213. 
International  Trade  Center,  250  N. 
Water  Street,  Mobile,  AL  36602; 
Intelligence  Support  Staff  (Pacific 
Region),  Room  7514.  300  N.  Los  Angeles 
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Street,  Lcs  Angties,  CA  90053;  Special 
Agent  In  Charge,  300  Ferry  Street, 
Terminal  Island  San  Pedro,  CA  90731; 
Resident  Agent  in  Charge,  Office  of 
Enforcement,  P.O.  Box  1385,  Nogales, 
AZ  85621:  Special  Agent  In  Charge. 
Room  7N-FB-05.  301  VV.  Congress. 
Tucson,  AZ  85701. 

CATEfiGRlES  OF  INO^VIDUAlS  CCvXtiEO  9Y  -v,E 
SYSTEM: 

Persons  m  whom  Custom?  2nd/or 
other  government  agencies  are 
interested  from  a  law-enforcement  and/ 
or  security  point  of  view. 

CATEGOPIES  OF  PECOBOS  IH  THE  SYSTEM: 

Name,  dlidi.  Odie  ol  birth  or  age, 
personal  data,  addresses,  home  and 
business  telephone  number,  occupation, 
background  information,  associations, 
license  number  and  registration  number 
of  vehicle,  vessel  and/or  aircraft,  etc. 

AUTMOSfnr  FOB  MAIS-TENAVCE  OF  tke 
SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165  Poviood.  as  amended. 

ROUTINE  USES  OF  SECORDS  MAINTAINED  IN 

THE  SYSTEM,  IHCLUCiMG  CATEGOBIES  OF 
USERS  ANO  THE  PURI>OSES  Of  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to;  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State.  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)^  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 


obtain  information  pertinent  to  the 
investigation. 

POUOES  AND  PAACTtCES  FOB  STOBING 
RP-^t€VNQ,  ACCCSSINO,  RETA.NINO, 
O'  P*^  S  XG  OF  RECORDS  IM  THE  SYSTEM: 

STORAGE: 

Files  are  kept  in  a  locked  metal 

cabinet. 

RETRiE.  ability: 

Records  are  filed  within  a  metal  file. 

SAFEGUARDS: 

The  files  are  located  within  an  ofTice 
that  is  locked  during  non-working  hours. 
The  building  is  guarded  by  a  central 
alarm  system  which  is  monitored  by 
local  law  enforcement  agencies,  and 
only  authorized  persons  are  permitted  in 
the  building. 

RETENTION  ANO  DISPOSAl: 

Files  are  retained  for  a  period  of  three 
(3)  years  after  which  they  are  destroyed. 

SYSTEM  MANAaER(S)  ANO  ADDRESS: 

Director,  Special  Agent  In  Charge, 
United  States  Custom  Service,  Room 
200,  La  Marina.  Old  San  Juan,  PR  00901; 
Special  Agent  In  Charge,  423  Canal  St., 
New  Orleans,  LA  70130;  Chief,  Air 
Branch.  U.S.  Customs  Service,  Bldg.  240, 
Homestead  Air  Force  Base,  Homestead, 
FL  33039;  Director,  Regional  Agent  In 
Charge,  423  Canal  St.,  New  Orleans,  LA 
70130;  District  Director,  Port  Directors, 
and  Division  Directors  within  the  San 
Diego  Customs  District:  Intelligence 
Support  Staff  (Pacific  Region),  Room 
7514,  300  N.  Los  Angeles  Street.  Los 
Angeles,  CA  90053;  Special  Agent  In 
Charge,  300  Ferry  Street.  Terminal 
Island,  San  Pedro,  CA  90731;  Resident 
Agent  in  Charge  of  Enforcement,  P.O. 
Box  1385.  Nogales,  AZ  85621;  Special 
Agent  in  Chai-gc,  Room  7N-FB-05,  301 
W.  Congress,  Tucson,  AZ  85701  (see 
Customs  appendix  A). 

SYSTEM:-,   f  i;  :i^  ?■■'€■;;   K^OM  (.  f  ^  '  A  N 
PROVISIONS  OF  THE  ACT: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (d)(1),  (d)(2).  (d)(3).  (d)(4), 
(e)(1).  (e)(4)  (G),  (H)  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2). 

Treasury/Customs  .123 

SYSTEM  name: 

Injury  Notice-Treasury/Customs. 

SYSTEM  location: 

Regional  Commissioner.  423  Canal 
Street,  New  Orleans,  LA  70130;  District 
Director,  423  Canal  Street,  New  Orleans, 
LA  70130;  District  Director,  150  N.  Royal. 
Mobile,  Alabama  36802;  Special  Agent- 
in-Charge,  108  Decatur  St.,  New  Orleans, 


LA  70150;  Special  Agent-m-Charge.  951 
Governmeri!  St  ,  Mobile,  AL  36604. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM; 

Individuals  who  sustain  an  Injury  in 
performance  of  duty  as  an  employee  of 
U.S.  Customs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  date  of  bi.-th.  ho.7ie  addiess. 
organization,  place  of  injurj'.  date  and 
hour  of  injury,  dependents,  occupation, 
cause  of  injury,  nature  of  injury, 
statement  of  witness,  supervisor's  report 
of  injury. 

authority  for  mafmtenance  of  the 
system: 

Sections  19  and  24  of  the 
Occupational  Safety  and  Health  Act  of 
1970;  84  Statute  1609,  1614,  29  US  C.  603. 
673  and  the  provisions  of  Executive 
Order  11807. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
the  Department  of  Labor  for  that 
agency's  official  use;  (2)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  {3)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114 

POLICIES  AND  PRACTICCS  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING, 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  ir.forniat'o.n  in  t.his  system  :s 
contained  on  CA  forms.  The  CA  forms 
are  filed  in  folders.  alpha'Detically,  and 
placed  in  a  metal  file  cabinet. 

RETRIEVABIUTV: 

Each  CA  form  is  identified  by  the 
name  of  the  injured  employee  and  filed 
alphabetically  m  a  folder. 

SAFEGUARDS: 

The  binder  is  placed  within  a  metal 
file  container  located  within  an  office 
that  is  locked  during  non-working  hours. 
The  building  is  guarded  by  uniformed 
security  personnel  and  only  authorized 
persons  are  permitted  in  the  building. 

RETENTION  ANO  DISPOSAL: 

Notice  of  injury  reports  are 
maintained  in  the  employee's  OPF  and 
disposed  of  in  accordance  with  the 
Treasury  Records  Control  Manual. 
Copies  maintained  by  the  systems 


Federal  Register  /  Vol.  57,  No.  75  /  Friday,  Apr; 


]«92   /  Notices 


139-1 


manager  are  maintained  at  location  for 
two  years  and  then  destroyed. 

SVSTEM  MANAGER(S)  AND  ADDRESS: 

Reg;on<i!  Commissioner.  423  Canal 
Street.  New  Orleans.  lA  70130;  District 
Director.  423  Canal  St.,  New  Orleans. 
I..^  70130;  District  Director,  150  N.  Royal 
St.,  Mobile,  Alabama  36602;  Special 
Agent-in-Charge,  108  Decatur  St.,  New 
Orleans.  LA  70130:  Special  Agent-in 
Charge,  951  Government  St.,  Mobile, 
Alabama  36604. 

NOTIFICATION  PROCEDURE: 

Sc<'  C'j'^tor'iS  cipipenil;x  .-X. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  m  this  system 
'i;-  Kinates  with  and  consists  solely  of 
ir;^  rmdtion  supplied  by  the  injured 
("r.pioure.  his  supervisor,  appropriate 
A  :;:iess  and  attending  physician  on  CA 
forms 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT 

None. 
Treasury /Customs    125 

SYSTEM  NAME: 

I.".tp!l!2ence  Log-Treasury/Customs. 

SYSTEM  LOCATION: 

U.S.  Customs  Air  Branch,  Bldg.  240 
PNfTUM,  Homestead  Air  Force  Base, 
Hom.estead,  FL  33030. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  are  believed  to  be 
involved  in  activities  which  constitute, 
or  may  develop  into,  possible  violation 
of  Customs  and  related  law-s. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Internal  Customs  Service  memoranda 
and  related  materials  regarding  the 
activities  of  individuals,  vessels,  or 
aircraft  believed  to  be  involved  in  acts 
which  are  contrary  to  Customs  and 
related  laws. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  use  301,  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES; 

These  records  and  information  in  the 
records  may  be  used  to;  (1)  Disclose 
pertinent  information  to  appropriate 
Federal  State  local,  or  foreign  agencies 


responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  o! 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

The  intelligence  log  is  maintained 
within  a  security  area. 

retrievabiuty: 

A  manual,  master  card  index,  is 
maintained  for  the  entire  system.  This 
index  includes  name  and/or  numerical 
identifier. 

SAFEGUARDS: 

Ihe  information  files  and  master  card 
index  are  located  within  an  office  which 
is  locked  during  nonworking  hours.  The 
building  is  guarded  by  U.S.  Air  Force 
Military  Police  and  only  authorized 
persons  are  permitted  in  the  building. 

RETENTION  AND  DISPOSAL: 

These  files  are  retained  until  such 
time  that  it  has  been  determined  that 
there  is  no  longer  a  need  for  their 
existence,  at  which  time  the  oldest  files 
are  destroyed  under  Customs 
supervision. 

SYSTEM  MANAGER(S)  AND  ADDRESS 

Chi.  f,  Air  Branch,  U.S.  Customs,  PM- 
TUM  Bid  240.  Homestead  Air  Force 
Base.  Homestead,  FL  33039. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT; 

This  svstem  is  e,\empt  from  5  U.S.C. 
552a  {c)(3),  (dKl).  (d)(2),  (d)(3),  (d)(4). 
(e)(1).  (e)(4)  (G),  (H)  and  (I),  and  (f)  of 


the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2). 


reasury 


.IStOr^iS    .127 


Intemal  Security  Records  System — 

Treasiirv /Customs. 

S*STEM  location; 

Office  of  Internal  Affairs.  U.S. 
Customs  Service  Headquarters.  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229;  Investigation  Files,  and 
information  relating  to  investigations 
conducted  bv  Internal  Affairs. 


.  A'tGOPitS  Of  -NO'ViDjAlS 


I  RED  BY  THE 


SYSTEM: 

Present  and  past  employees, 
applicants  for  positions  that  require  an 
investigation,  and  others  that  are 
principals  or  others  in  an  investigation, 
or  integrity  issue. 

C*''fGOP!tS  Of  RECORDS  :N  '^ « r   ^I'^TM; 

bacKgrounu  mvesiigauun  lues  and 
integrity  investigation  files. 

fti.,'''MORrTY   tOR   MAiWlNAXCI    0'    ''nf 
S^'S-^'EM: 

G  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

fiOiJ'IM   iJStS  OF  RCCOROS  MAINTAINED  in 

■THf  Sv'ST'EM    INC.JDING  C  iT(C.ORIES  OF 
USERS  AND  '"HE   PijRPCSf  S  Of  SuCm  JS!  S 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 


1397 


Federal  Re<;isli  r  /  Vol.  57.  No.  75  /  Friday,  April  1".  19<^2  /  Notices 


record  pertains;  (5)  provide  Information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
inves'ication. 

POLICIES  *»*D  P«Ar"iCES  ?0R  3'~«lhG, 
RrmiEViNG    ACCESS-!<G    SET4(>j!»,T 
D(SPOSi««Q  C?  RECCaOS  iN  rwf  S^STE*!: 

storage; 

Investigative  records  are  maintained 
in  computers  as  well  as  in  file  folders 
and  stored  in  metal  security  cabinets 
secured  by  government  approved  three- 
position  combination  locks. 

betsievabiuty: 

These  records  are  indexed  by  name 
and/or  numerical  identifier  in  a 
computer.  . 

SAFEQUAROS: 

In  addition  to  being  stored  in  secure 
metal  containers  with  goverrunent 
approved,  combination  locks,  the  metal 
containers  are  located  in  locked  rooms, 
the  keys  of  which  are  controlled  and 
issued  to  the  custodians  of  the  files.  The 
security  specialists  and  administrative 
personnel  who  maintain  the  files  are 
selected  for  their  experience  and 
afforded  access  only  after  having  been 
cleared  by  a  full-field  background 
investigation  and  granted  appropriate 
security  clearances  for  critical  sensitive 
positions.  Those  departmental  officials 
who  may  occasionally  be  granted  access 
consistent  with  their  positions  to  employ 
and  concur  in  the  granting  of  security 
clearances  have  also  been  investigated 
prior  to  filling  critical-sensitive 
positions. 


RETEV.QN  AND 


SPCSAU 


The  file  records  are  maintained  as 
long  as  the  subject  of  the  investigation  is 
employed  by  the  U.S.  Customs  Service 
and  for  one  (1)  year  after  the  subject 
terminates  employment.  The  files  are 
then  transferred  to  the  Federal  Records 
Center.  Once  files  are  transferred,  they 
are  retained  for  the  following  periods  of 
time  by  the  Federal  Records  Center  and 
then  destroyed:  Background 
investigations — 5  years.  Conduct  and 
special  inquiry  investigations — 5  years. 

SYSTEM  UANAGER(S)  AND  ADDRESS: 

Director.  Office  of  Internal  Affairs 
(Program  Management  Staff).  U.S. 
Customs  Service  Headquarters,  1301 
Constitution  Avenue,  NW..  Washington. 
DC  20229. 


RECORD  SOURCE  CATEGORIES: 

Sources  of  information  are: 
Employers;  educational  institutions; 
police;  government  agencies;  credit 
bureaus;  references;  neighborhood 
checks;  confidential  sources;  medical 
sources;  personal  interviews;  military, 
financial,  citizenship,  birth  and  tax 
records;  and  the  applicants  or 
employee's  personal  history  and 
application  forms. 

SYSTEMS  EXEMPTED  FROM  CEP^  <•« 
PROVISIONS  OF  THE  ACT 

This  system  is  exempt  from  5  U.S.C. 
552a  {c)(3).  (c)(4),  (d)(1),  (d)(2).  (d)(3). 
(d)(4),  (e)(1).  (e)(2).  (e)(3),  (e)(4)  (G).  (H) 
and  (I).  (5)  and  (8).  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2).  (k)(2)  and  (k)(5). 

Treasury/Customs  .129 

SYSTEM  ■<*.«£. 

Investigations  Record  System — 
Treasury /Customs. 

SYSTEM  LOCATKMC 

All  Office  of  Enforcement  offices 
located  within  each  Customs  Ser\'ice 
Region  in  the  United  States  and  within 
each  Office  of  Enforcement  office 
located  in  a  foreign  country.  (See 
Customs  appendix  A.) 

categories  of  individuals  covered  sn  the 
system: 

Records  are  maintained  on 
individuals  who  may  bear  some 
necessary  relevance  to  investigations 
conducted  within  the  scope  of  authority 
of  the  Office  of  Enforcement,  United 
States  Customs  Service.  The  categories 
include  but  are  not  limited  to:  (1)  Known 
violators  of  U.S.  Customs  laws;  (2) 
Convicted  violators  of  U.S.  Customs 
and/or  drug  laws  in  the  U.S.  and  foreign 
countries;  (3)  Fugitives  with  outstanding 
warrants.  Federal  or  State;  (4)  Suspect 
violators  of  U.S.  Customs  or  other 
related  laws;  (5)  Victims  of  violations  of 
the  U.S.  Customs  or  related  laws. 

categories  of  records  in  the  system: 

The  subject  records  may  contain  any 
identifying  or  other  relevant  information 
on  subject  individuals  which  might 
relate  to  the  following  categories  of 
investigations:  Smuggling.  Diamonds  & 
Jewelrj"  Smuggling.  Liquor;  Smuggling, 
Narcotics;  Smuggling.  All  Othen 
Prohibited  Importations;  Navigation. 
Airplane  and  Vehicle  Violations; 
Neutrality  Violations;  Illegal  Exports. 
Baggage  Declaration  Violations; 
Customhouse  Brokers  and  Customs 
Attorneys;  Applications  for  Licenses; 
Theft.  Loss.  Damage  and  Shortage; 
Irregular  Deliveries;  All  Other  Criminal 
Cases;  Currency  Violations.  Organized 


Crime;  Personnel  Derelictions:  Other 
Departments.  Bureaus  and  Agencies; 
Federal  Tort  Claims;  Personnel 
Background  Investigations. 
Undervaluation  and  False  Invoicing; 
Petitions  for  Relief;  Drawback;  Marking 
of  Merchandise:  Customs  Bonds; 
Customs  Procedures;  Collections  of 
Duties  and  Penalties;  Trademarks  and 
Copyrights;  Foreign  Repairs  to  Vessels 
and  Aircraft.  Classification;  Market 
Value;  Dumping;  Countervailing  Duties. 

AOrHORtTV  FCS  MAiNTENA»*CE  Of  THE 
SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended;  19 
U.S.C.  2072;  Title  19.  United  States  Code; 
Title  18,  United  States  Code. 

ROUTINE  USES  OF  RECORDS  MAINTAtMED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency. 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discover.',  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessarj'  to 
obtain  information  pertinent  to  the 
investigation. 
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POUCtES  AND  PRACTICES  FOR  STORIMG. 
RETRIEVJNQ,  ACCESSING.  RETAIMtNO, 

Disposing  or  records  m  the  system: 

STORAGE: 

Records  are  maintained  in  both  hard 
copy  files  and  on  microfiche  which  are 
plared  in  locked  mefal  containers. 

retrievabiuty: 

The  record  system  is  indexed  on  3  x  5 
file  cards  by  the  individual's  name  and/ 
or  identification  number  and  by  the 
investigative  case  numbers  to  which  the 
information  relates.  The  hard  copy  and 
microfiche  records  are  retrieved  by 
means  of  the  investigative  case 
numbf^'s 

SAFEGUARDS: 

A!!  records  are  held  in  steel  cabinets 
and  are  maintained  according  to  the 
requirements  of  the  United  States 
Customs  Records  Manual  and  the 
United  States  Customs  Security  Manual. 
Access  is  limited  by  visual  controls 
and/or  a  lock  system.  During  normal 
working  hours,  files  are  either  attended 
by  responsible  Office  of  Enforcement 
employees  or  the  file  area  is  restricted. 
The  office  in  which  the  records  are 
located  is  locked  during  non-working 
hours  and  the  building  is  patrolled  by 
uniformed  security  guards. 

retention  and  disposal; 

The  index  cards,  the  hard  copies  and 
microfiche  records  are  retained  in 
accordance  with  standard  Customs 
Service  record  retention  and  disposal 
procedures. 

SVSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commission»^r,  Office  of 
Enforcement,  U.S.  Custo.ns  Service 
Headquarters.  1301  Constitution 
\\  enue,  NW.,  Washington.  DC,  20229. 

SYSTEMS  EXEMPTED  FSOM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system,  is  exempt  from  5  U.S.C. 
552a  {c){3),  (c)(4),  (d)(1),  (d)(2),  {d)(3), 
(d)(4).  (e)(1),  (e)(2),  (e)(3),  (e)(4)  (G).  (H) 
and  (I),  (5)  and  (8).  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2)  and  (k)(2). 

Treasure/Customs  .133 

SVSTEM  NAME: 

Justice  Department  Case  File — 
Treasury /Customs. 

SYSTEM  location: 

O'fiee  of  the  Chief  Counsel.  U.S. 
Customs  Service  Headquarters.  1301 
Constitution  Ave.,  N\V.,  Washington, 
DC.  20229.  Office  of  the  Regional 
Counsel.  Northeast  Region,  10 
Causeway  Street.  Boston.  MA  02222. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  TV* 

SYSTEM: 

Persons  who  are  parties  m  litigation 
with  the  United  States  Government  or 
subunits  or  employees  or  officers 
thereof,  in  matters  which  affect  or 
involve  the  United  States  Customs 
Service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM 

i.iug-jii;)::  ftpori  rtLiLiests  d:  ^i 
responses  thereto,  reports  of 
investigations,  internal  Customs  Ser\'ice 
memoranda  summanzing  or  relating  to 
the  matter  in  controversy  and  other 
background  information  relating  to  the 
subject  matter  or  origin  of  the  litigation. 

AUTHORi-^V  FOR  MAINTENANCE  O^  THE 
SYSTEM: 

28  U.S.C.  507;  19  U.S.C.  1603;  5  U.S.C 
301;  E.O.  6166;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAfNTA  NED    K 
THE  SYSTEM.  INCLUDING  CATEGORIES  O" 
LSERS  AND  THE  PURPOSES  OF  SUCM  UStS: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
the  Department  of  Justice  or  direcdy  to 
United  States  Attorneys  upon  request  to 
assist  in  representing  the  interests  of  the 
Government,  the  agency  or  officer  or 
employee  involved  in  the  litigation,  or  \o 
other  agencies  involved  in  the  same  or 
similar  litigation;  [2]  disclose  pertinent 
inform.ation  to  appropriate  Federal, 
State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  prorf  ►■'dings;  (5)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (8)  provide  information  to 
third  parties  during  the  course  of  an 


investigation  to  the  extent  necessary  to 

obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  fHAC'lCFS    FOB   £TO«»>-a. 

RFTSIEVING     ACCF'iS!f.G.   BITAINIWC. 

[.■•'.POSi>*G  or  Ki-rcRDS  :K  THf  5vS'fM: 
fr'O'Q.ACie: 

Each  case  file  is  inserted  in  file  folder 
which  is  filed  in  an  unlocked  drawer 
within  a  metal  container. 

Rf  P.K  V  idBlL  'TV 

Each  case  file  is  identified  in  the  file 
folder  within  the  metal  container. 

S&fBGUARDS: 

1  :.t:  riiricil  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Office  of  the  Counsel.  During  non- 
working  hours  the  room  in  which  the 
metal  container  is  located  is  locked. 


Rf- 


ys.   *KD   O^S.f»<j&A», 


Ttie  files  are  retained  until  there  is  no 
longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  files  are  transferred  to 

fVip  pPilfral  Rp<  offlp  Cpnipr 

StSTEM  MANACER\S)  and  li:>€>HlS&. 

Chief  Counsel.  U.&  (  a.^i   ins  Service 
Headquarters.  1301  Constitution 
Avenue.  NW..  Washington,  DC  20229: 
Regional  Counsel,  Northeast  Region,  10 
Causeway  Street,  Boston,  MA  02222. 

»<eT)J'lCAT'ON  PROCtOUWI 

'  < .  ( -astoms  appendix  A. 

RfCOB::i  «MXWCI  CATfGO«ifS; 

ihe  mformanon  contamca  in  these 
files  originates  with  the  request  from  an 
appropriate  customs  official,  the 
Department  of  Justice  or  directly  from  a 
United  States  Attorney  or  other 
Government  agency  or  officer  which 
results  in  a  communication  regarding  the 
particular  case.  Information  in  this  file  is 
also  derived  from  reports  of 
investigation  regarding  the  enforcement 
of  civil  or  criminal  statutes  or 
regulations,  administrative  proceedings 
or  any  matter  affectmg  or  invohrtng  the 
United  States  Cus'f  !r '  S«»rvice  or  its 
officers  or  empi'    us 

SYSTEMS  EXEMPTED  FROM  CtR'^'AIN 

PROV'SIONS   Of    ^»f    ACT 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1).  (d)(2).  (dH3).  (d)(4), 
(e)(1),  (eM4)  [Cy  (H)  and  (1).  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C 
552a  (k)(2}. 
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Treasury/Customs  ,136 


I 


SVSTEM  name: 

Aii  Liquidated  Damage.  Penalty,  and 
Seizure  Cases;  Prior  Violators — 
Treasury/Customs.  , 

SVSTEM  LOCATiON: 

Off  :>•  rf  -ne  District  Director,  Fines 
and  Penalties  Office.  U.S.  Customs 
Service.  2  India  Street.  Boston.  MA 
02109,  and  Office  of  the  District  Director. 
Fines  and  Penalties  Office.  U.S.  Customs 
Service.  P.O.  Box  1490.  St.  Albans,  VT 
05478. 

CATEGORIES  Of  tNOtViDJii-S  COVrPF"'  B*  *-' 

svStem; 

Prior  violators  of  Customs  Laws:  e.g. 
Customhouse  brokers,  individual  TIB 
violators,  liquidated  damage  cases, 
penalty  cases,  and  seizure  cases. 

CATEG0«1ES  of  BECOBDS  M  the  SvS'FM 

\arre  and  case  nuriiOf' 

authority  for  maintenance  of  Th£ 
SVSTEM; 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTINE  USES  0*  RECORDS  MAINTAINED    N 
■^ME  SVSTEM,  rNC4.UD(N0  CATEGOWtES  OF 
USERS  AND  TXE  PURPOSES  OF  SUCH  USES 

T".e>e  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary-  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
^-imip.al  law  proceedings 

POuaES  AND  PRACTICES  FOR  S^OPiNG 
RETRIEVING,  ACCESSING.  RETAINING. 
DISPOSING  OF  RECORDS  ;S  ^HE  S'S'EM 

STORAGE; 

Stored  on  3  x  5  index  cards  and  in  file 
folders. 


bftrievabiuty: 

Alphabetically:  by  name. 

SAFEGUARDS: 

In  file  cabinet  in  locked  room  when 
not  in  use. 

RETENTION  AND  DISPOSAL: 

Boston  District  files  are  kept  for  two 
years  and  then  destroyed  on  site.  St. 
Albans  District  files  are  kept  for  five  (5) 

years  and  then  destroyed 


SYSTEM  MaSA.,i£ 


.*NJ   A.:jDSESS 


Fines  and  Penalties  Officer.  U.S. 
Customhouse,  Boston,  MA  02109.  Fines 
and  Penalties  Officer,  Post  Office  and 
Customhouse  Building,  St.  Albans.  VT 

n.'4"R 

See  Customs  appendix  A. 

a  I C  0  "  '■'  A  C  C  f  '■.  •:,  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Information  is  received  from  the 
individual  at  the  time  the  violation 
occurs  and  from  penalty  notices  which 
are  issued  in  the  Penalties  section.  Also, 
the  Office  of  Investigations  provides  any 
information  developed  during  its 
investigation. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVIS'ONS 
OF  THE  ACn 

None. 
Treasury/Customs  .137 

S  ■  S  "EM   NAME: 

List  ot  Vessel  Agents  Employees — 
Treasury/U.S.  Customs. 

S'S    tM  LOCATION: 

Offices  of  District  Directors,  North 
Central  Region,  Chicago,  IL  (see 
Customs  appendix  A). 

CATEGORIES  OF  INDIVIDUALS  COVERED  B*  the 

system: 

Persons  employed  by  Vessel  agents. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names,  addresses.  Social  Security 
numbers,  and  dates  and  places  of  birth 
of  persons  employed. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

BOOTINE  USES  Of  ff  C'jRDS  MAiN'' AiNED  IN 
'hF  S'STEM.  INCLun-Nfi  Cft'EGOO'tS  OF 
uSt^S  ANDTHE  PUWObES  Of  Sut-  USES. 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 


information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING, 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

Open  file. 

RETRIEVABILITY: 

Alphabetical  listing  of  employees  by 
vessel  agent  name. 

SAFEGUARDS: 

The  file  described  is  maintained  in  the 
Offices  of  the  District  Directors  in  North 
Central  Region.  Chicago.  IL.  During  non- 
working  hours  the  room/building  in 
which  the  file  is  located  is  locked. 
Access  limited  to  authorized  Customs 
personnel. 

RETENTION  AND  DISPOSAL; 

Employee  name  retained  for  period  of 
employment  with  vessel  agent  agency. 

SYSTEM  UANAGER(S)  AND  ADDRESS: 

Dis'.ric:  Director,  as  appropriate,  in 
North  Central  Region,  Chicago,  IL  (see 
location  above). 

NOTIFICATION  PROCEDURE: 

See  Custu.T.s  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Submission  of  data  by  importing 
carrier  or  his  agent. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

Treasury/Customs    138 

SYSTEM  NAME: 

Litigation  Issue  Files — Treasury/ 
Customs. 

SYSTEM  LOCATION: 

Office  of  Assistant  Chief  Counsel, 
Customs  Court  Litigation,  Second  Floor. 
26  Federal  Plaza,  New  York.  NY  10007. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Parties  in  litigation  before  the  United 
States  Customs  Court  (or  subunits  or 
employees  or  officers  thereof),  and  other 
individuals  with  knowledge  of  the  issues 
in  controversy,  e.g.,  trade  witnesses, 
foreign  or  domestic  manufacturers,  etc. 


Federal  Register  /  Vol.  57,  No.  75  /  Friday    Apni  17    1«W2  /  Notices 


13975 


CATEGOntES  OF  RECORDS  IN  THE  SVSTf ««: 

LiUgcJticn  ropor;  reqursts  ,;;.:' 
responses  thereto,  reports  of 
investigations,  internal  Customs  Service 
memoranda  summanzing  or  relating  to 
the  matter  in  controversy  and  other 
background  information  relating  to  the 
subject  matter  or  origin  of  the  htigation. 

AUTMORirr  FOR  MAINTENANCE  OF  THE 

system: 

19  i;,S  C.  15;4-15:b.  5  U.SC.  31)1. 
1  ''vsury  Departmt'nt  Order  No.  165, 

ili'v  >'■{!  .is  iimendf-d. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCM  USES: 

These  records  and  inform. iticr;  ir  I'm- 
r.-v,ords  rr.ay  be  used  to:  (1)  D.-tl.vv  to 
the  Department  of  Justice  upon  req'jest 
to  assist  that  Department  in  representing 
the  interests  of  the  Government,  or 
agency  involved  in  the  hi.jiation,  (^j 
disclose  pertinent  infonnation  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of.  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (3) 
disclose  information  to  a  Federal,  State, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  secunty  clearance,  license, 
contract,  grant,  or  other  benefit;  (4) 
disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  htigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (5)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relates  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUCiES  AND  PRACTICES  FOR  STORING, 
PETRIEVINiS.  ACCESSING,  f!ETAINlNG, 
DISPOSING  OF  RECORDS  IN  THP  SYSTEM 


STORAGE; 

Each  issue  file  is  inserted  in  a 
numerical  file  folder  (accordine  to 


■^svp) 


which  is  filed  in  an  unlocked  dr.wpr 
within  a  metal  container. 

RETRiEVABrLmr: 

Each  issue  filed  is  cross-indexed  in 
me  following  card  files:  (a)  By  name  of 
party — plaintiff;  (b)  by  issue;  and,  (c)  by 
tides  of  decided  cases. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Office  of  the  Assistant  Chief 
Counsel  within  the  Federal  Building.  At 
all  limes  the  room  in  which  the  metal 
container  is  located  is  locked,  and 
access  to  the  building  is  controlled  at  all 
times  by  uniformed  guards. 

RETENTION  AND  DISPOSAL: 

i'hcse  flits  are  rttc^.ried  until  there  is 
no  longer  any  space  available  for  them 
within  the  m.t '.('  n  rtainer,  at  which 
time  the  oldt  *  t  fi  .  «■  are  transferred  to 
the  Federal  Records  Center. 

SYSTEM  MANAOER<S)  AND  AOORCSS 

Assist,  rs!  Chief  Counsel,  Cijr.tom8 
Court  Liti^.ition.  Second  Floor,  26 

Fedf-'.-il  Pt.ij.i.  New  York  VY  rxfi" 

NOTIFICATION  PROCEDURE: 
RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESriKG  RECORD  PROCEDURES. 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORirS: 

The  information  combined  in  these 
files  originates  with  the  receipt  of 
protest  reports  (based  on  infonnation 
supplied  by  the  subject  individuals  or  by 
their  authorized  agents  or  attorneys) 
from  the  various  Districts  and/or 
litigation  report  requests  from  the 
Department  of  Justice  which  results  in  a 
written  report  to  that  Department 
regarding  the  facts  of  the  particular 
case. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PHOYISlONS  OF  THE  ACT: 

This  system  is  exempt  from  5  U.S.C. 
552a(c){3).  (d)(1).  (d)(2),  (d)(3),  (d)(4), 
(e)(1),  (e)(4).  (G).  (If),  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 

552jfkif2l. 

Treasury 'CustO"is  .'144 

SYSTEM  name: 

M:    fV'  test  File — Treasurj'/Customs. 

SYSTEM  location: 

Foreign  Mail  Branch,  1751  NW  79th 
Avenue.  Miami,  FL  3316©;  District 
Director  of  Customs,  3180  Bladensburg 
Rd.,  NE.,  Washington.  DC  20018;  620 


East  10th  Avenue.  Anchorage.  AK  99501: 
215  1st  Avenue  North.  Great  Falls.  MT 
59401;  335  Merchant.  Honolulu,  HI  96813; 
909  First  Avenue.  Seattle.  WA  98714; 
U.S.  Customs  Mail  Facility,  Room  416. 
1675— 7th  Street.  Oakland,  California 
94645. 

c:*:f  ;jo«f(fs  Of  'nu'vidualS  covtfiD  r.*  "ii 

Individuals  who  have  filed  foimal 
protest  of  the  amount  of  duty  assessed 
against  mail  parcels. 

Letters,  invoices,  and  other  pertinent 

doriiments  pertainins  to  protests. 

Ai.j^mOR:'Y  ^'OH  maintenance  Of  the 

s^sTrw 

5  U.S.C  301;  Treasury  Department 

Order  No.  16.^.  Revised,  as  amended. 

«>OU-i!«lt  USHS  Of  Rf€0«r..3  MAiNltiWfD  l* 
TMI,   SvS^llt.  'NCLlXJINO  CATEGCK^ItS  Of 
USERS  AND  THE  PURPOSES  OF  SUCM  U&Uk. 

These  records  and  information  in  the 
records  may  be  used  to  provide 
infonnation  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  nertnins 

POLIC-IS  AUC  P«At.'iCJ5.  ( '::b  ^''ORINQ, 
RETRIf  VilyG    ACCfSSING,,   RrTAlNING 
DISPOS'NG  or   RlCOeOS  ih  Thi   S '  •■"  I  X: 

STORAGE. 

Records  are  kept  in  file  folders  within 
a  metal  file  cabinet 

«t  TRIEV  All  -.iTY: 

KecorCa  are  retrievable  by  nan>*  or 

protest  number. 

SAf^tu;.,  aros: 

Access  is  limited  to  appropriate 
personnel  and  the  office  is  locked  during 

non-working  hours. 


RtTtNTi|_>j  tm 


'SPC'S*. 


Records  are  maintained  and  disposed 
of  in  accordance  with  the  Treasury 

Records  Control  Manual. 

SYSTEi*  MAhAOtMiS)  A>*D  ADOHISS: 

District  Director  of  Customs.  1751  NW 
79th  Avenue,  Miami.  FL  33166:  3180 
Bladensburg  Rd..  NE..  Washington,  DC 
20018;  620  East  10th  Avenue.  Anchorage. 
AK  99501;  215  1st  Avenue  North,  Great 
Falls.  MT  59401;  335  Merchant. 
Honolulu,  HI  96813;  511  NW.  Broadway. 
Portland,  OR  97209;  555  Battery  Street. 
San  Francisco.  CA  94126;  909  First 
Avenue.  Seattle.  WA  98714. 

NOTIFtCATIO»»  PROCf  OURI: 

See  Cu.->it.Miij  t.iy'yi,nQ\x  J\. 
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RECORD  ACCESS  PROCEOORES:      I 

';.  .   C    ■.•  :-..     ::•-:-   -V 

CONTESTING  RECORO  PROCEDURES. 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CA-EC;C°  E3 

Source  of  information  is  from  the 
sender,  the  addressee,  the  Customs 
value  records,  and  the  manufacturer  of 
the  item. 

SySTtMS  EXEMPTED  FROM   CE"'4;N 
PROVISIONS  Of  THE  AC^ 

None. 

Treasury 'CusTo~s    '  i". 

SYSTEM  NAME: 

Military  Personnel  and  Civilian 
Employees'  Claims  Act  File— Treasury/ 

Customs.  . 

SYSTEM  location: 

Oifice  of  the  Chief  Counsel,  U.S. 
Customs  Service  Headquarters.  1301 
Constitution  Avenue,  NW.,  Washington. 
DC  20229;  Office  of  the  Regional 
Counsel.  Room  125.  U.S.  Customhouse, 
40  S.  Gay  Street,  Baltimore,  MD  21202; 
Regional  Counsel,  U.S.  Customs  Service. 
6  World  Trade  Center.  New  York.  NY 
10048. 

CATEGOH  ES  0=  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  filing  claims  under  the 
Military  Personnel  and  Civilian 

p-Y,r,l^,_  noc'   rlai-ng   Act  of  1964. 
CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  relating  to  the 
administrative  handling  of  the  claim  and 
documents  submitted  by  the  claimant  in 
support  of  the  claim.  ' 

&uThOR!"!'v  s^oa  ui  s-?sa>.C£  OF  THE 
SYSTEM: 

31  U.S.C.  240-243;  5  U.S.C.  301;  31  CFR 
part  4;  Treasury  Department 
Administrative  Circular  No.  131,  August 
19. 1965;  Treasury  Department  Order  No. 
165.  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MA!M-'ft'NEC  IN 
THE  SYSTEM,  INCLUDING  CA'EGOO  tS  C- 
LSERS  AND  THE  PURPOSES  OF  SuCM  USES: 

T.'-.ese  records  and  information  in  the 
records  may  be  used  to  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains, 

POLJC'ES  AND  POAC^CES  fC=  S'On  NO 
RETRIEVING.  ACCESSnG    regaining 
DISPOSING  OF  RECORDS  IN  the  SYSTEM 

STORAGE; 

Each  case  file  is  inserted 
alphabetically  in  a  file  folder  which  is 
filed  in  an  unlocked  drawer  within  a 
metal  container. 


retrievability: 

Each  case  file  is  identified  in  a  manual 
alphabetical  card  file  by  the  name  of  the 
person  who  filed  the  claim  and 
alphabetically  in  the  file  folder  within 
the  metal  container  by  the  name  of  the 
person  who  filed  the  claim. 

SAFEGUAROS: 

The  metal  container  described  above 
is  maintained  within  the  Customs 
Service  Building.  During  nonworking 
hours  the  room  in  which  the  metal 
container  is  located  is  locked,  and 
access  to  the  building  is  controlled  at  all 
times  by  uniformed  guards. 

RETENTION  AND  DISPOSAU 

These  files  are  retained  until  there  is 
no  longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  files  are  transferred  to 
the  Federal  Records  Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Counsel,  U.S.  Customs  Service 
Headquarters,  1301  Constitution 
Avenue.  NW.,  Washington.  DC  20229; 
Regional  Counsel.  U.S.  Customhouse.  40 
S.  Cay  Street.  Baltimore.  MD  21202; 
Regional  Counsel,  U.S.  Customs  Service. 
6  World  Trade  Center.  New  York.  NY 
10048. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  originates  with  the  Treasury 
Department  Form  No.  3079,  Civilian 
Employee  Claim  For  Loss  or  Damage  to 
Personal  Property,  which  is  completed 
and  filed  with  the  Customs  Service  by 
the  claimant.  Additional  information 
contained  in  these  files  may  be 
separately  provided  by  the  claimant  or 
by  the  claimant's  supervisor. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Treasury/Customs  .151 

SYSTEM  NAME: 

Motor  Vehicle  Accident  Reports — 
Treasury/Customs. 

SYSTEM  LOCATION: 

Each  Logistics  Management  Division, 
in  each  Customs  Regional  Headquarters 
(.see  Customs  appendix  A). 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM; 

U.S.  Customs  employee  involved  in  an 
automobile  accident  while  on  official 

duty. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

.Name,  social  security  number,  home 
address, 'telephone  number,  age.  title, 
date  of  accident,  place  of  accident, 
make,  year,  license  number  of  vehicles, 
description  of  accident,  information  on 
driver  of  other  vehicle. 

A  J'HORiTy  FOR  MAINTENANCE  OF  THE 
SYSTEM; 

5  U.S.C.  301;  Treasury  Administrative 
Circular  No.  131.  dated  August  19. 1965. 
as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
■^ME  SYSTEM,  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  >1SES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation:  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations  or  in  connection 
with  criminal  law  proceedings;  (4) 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (5)  provide 
information  to  the  news  media  in 
accordance  wuth  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings:  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 
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POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING, 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted  m  an 
alphabetical  file  folder  which  is  filed  in 
an  unlocked  drawer  in  a  metal  file 
cabinet. 

retrievabiuty: 

Each  case  file  is  in  a  file  folder 
designated  by  the  name  of  the  Customs 
employee  involved  in  the  automobile 
accident. 

SAFEGUARDS: 

The  metal  file  cabinet  described 
above  is  maintained  within  the  area 
assigned  to  the  Regional  Safety 
Coordinator  within  the  office  of  the 
Regional  Commissioner  of  Customs. 
Access  to  the  building  during  non- 
working  hours  is  controlled. 

retention  and  DISPOSAL- 

F;les  are  maintained  at  location  for 
two  years  and  then  transferred  to  the 
Federal  Records  Center  where  they  are 
retained  for  four  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Each  Director,  Logistics  Management 
Division  in  each  Regional  Headquarters 
(see  Customs  appendix  A  for 
addresses). 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

S'C  Customs  appendiX  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  these  files 
originates  from  the  employee  involved 
in  the  automobile  accidents,  police 
report  and  report  of  investigation 
conducted  by  the  Office  of  Internal 
Affairs. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

Nr:ne 
Treasury/Customs    156 

SYSTEM  NAME: 

Narcotic  Violator  File-Treasury/ 
Customs. 

SYSTEM  LOCATION: 

Fines,  Penalties  and  Forfeitures 
Office,  District  Director  of  Customs, 
Room  603.  U.S.  Federal  Building,  111 
West  Huron  Street.  Buffalo,  NY  14202. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  "'ME 
SYSTEM: 

Persons  who  have  been  lound  in 
possession  of  any  controlled  substance 
within  the  Buffalo  District. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTf  M 

Alphabetized  cross  reference  oi 
violators'  names  and  the  associated 
case  numbers  assigned  to  these 

individuals. 

authority  for  maintenance  of  the 
system: 

5  use.  301;  Treasury  Department 
Order  No,  165.  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAtNT-f^  ;NED  iN 
THE  SYSTEM.  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  Of  SUCH  LISL-S 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foieign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation:  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
'  tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena  or  in  connection  with  criminal 
law  proceedings;  (4)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining. 
disposing  of  records  in  the  system: 

storage: 
Open  card  file  (3  x  5)  is  kept  in  metal 

flip  file. 

retrievabiuty: 

.Narcotic  violator  files  are  cross- 
referenced  by  a  3  X  5  alphabetized  card 


which  contains  both  name  and  case 

number 

Open  card  file  kept  in  the  Fines, 
Penalties  and  Forfeitures  Office  which  is 
locked  after  working  hours.  During 
working  hours,  a  staff  person  is  always 
in  the  office.  The  building  is  under  24 
hour  guard. 

R t  ■■  I  h ' I o H  t.u '":  D I s f(j sal; 

File  system  has  a  purge  date  of  two 
years  after  which  cross  reference  cards 
are  destroyed  and  case  numbered  file  is 
no  longer  accessible  by  name  of  the 

individual. 

s.sTiu  MAN£aER(s)  and  address: 

District  Director,  United  States 
Customs  Service.  Room  603,  111  West 
Huron  Street.  Buffalo.  NY  14202. 

NOTIFiCA'^CN  PROCEDURE; 

See  Customs  appendix  A. 

RECO  R  V  «  C  C  f  S  S  f  B'  O  C  t  D ■  w  (  s : 

See  Customs  appendix  A. 

CCMteSTING  RECORD  PROCEDURES: 

bee  Access,  Customs  appendix  A. 
RECORD  SOURCE  CATEGORIES: 

The  information  in  these  files  is 
obtained  from  Search /Arrest  and 
Seizure  Reports  transmitted  to  the  Fines, 
Penalties  and  Forfeitures  Office  by  ports 
and  stations  within  the  District. 

SVSTEMS  EXEMPTED  FROM  C  r  R'  «  N 
PROVISIONS  OF  THE  ACT: 

None. 
Treasury/Customs  .159 

S  V  S  '■  f  M  ••  ft  w  (  .  , 

Notification  of  Personnel  Management 
Division  when  an  employee  is  placed 
under  investigation  by  the  Office  of 
Internal  Affairs-Treasury/Customs. 

SYSTEM  location: 

Human  Resources  Division,  500  Dallas 
Street.  Houston,  TX  77002. 

CA'fGOB:FS  OF  INDIVIDU  A  i  .<^  CCvf  PfT    BV  THE 
SYSTEM: 

Customs  employees  who  are 
suspected  of  misconduct. 

C«TECORifS  0»    RtCC'RC'iS   iN   'Ht    c,  ■.  ^.  M' M 

A  written  or  telephonic  notification 
made  by  the  Office  of  Internal  Affairs 
that  an  investigation  has  been  opened 
on  an  individual  employee. 

AUTmORITv  rOR  MA'N''E^ANCF  OF  thF 
SYSTEM. 

5  U.S.C.  301;  Treasury  Department 
Order  No,  165,  Revised,  as  amended. 
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ROUTINE  USES  0=-  PECCaS  V  i  '.""•ainEO  IN 
THE  SVS'EM,  INC^O  SG  C>»"::iO=  =S  OF 
CSE'S  4SC  T^<E  »^aoCSES  OF  SUCH  USES: 

1  p.f^f  it-Lufus  a.iu  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
FederaL  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation:  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena  or  in  connection  with  criminal 
law  proceedings:  (4)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 


PC'-.X'E3  *'<::  Pf  AC  CE3  =os  '!■•:;=  ni,, 

PETRiE^iNG,  ACCESS  SG    RE'4  ».  sc 
DiSPOSiNG  OF  RECOaOS  ,N  THE  SfSVEM; 

S'ORAGE: 

Notifir.ations  provided  by  the  Office  of 
Internal  Affairs  are  maintained  in  a  file 
folder  and  stored  in  a  metal  security 
cabinet  equipped  with  a  lock. 

R£-S'.E.'43i:-J"T 

The  file  contains  the  name  of  the 
employee;  therefore,  retrievability  is  by 

the  individual's  name. 

s*«:egua«ds; 

A  metal  container,  described  above,  is 
maintained  within  the  area  assigned  to 
Personnel  Management  in  the  One  Allen 
Center  Building.  During  non-working 
hours  the  room  in  which  the  metal 
container  is  kept  is  locked,  and  access 
to  the  building  is  controlled  at  all  times 
by  uniformed  guards. 


RETENTION  AND  DISPOSAL: 

The  name  file  is  retained  until 
notification  has  been  received  that  the 
investigation  has  been  canceled  or  on 
receipt  of  a  report  of  investigation  from 
the  Office  of  Internal  Affairs. 

SVSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Human  Resources  Division. 
500  Dallas  Street.  Houston.  TX  77002. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  only  source  of  notification  that  an 
employee  has  been  placed  under 
, investigation  is  the  Regional  Director, 
Internal  Affairs. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  Of  THE  ACT 

This  system  is  exempt  from  5  U.S.C. 
552a  {c)(3).  (dKl).  (d](2);  (d)(3).  (d)(4). 
(e)(1).  (e)(4).  (G).  (H).  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2). 

Treasury/Customs  .161 

SYSTEM  name: 

Optional  Retirement  List— Treasury/ 

Customs. 

SYSTEM  tOCATKMr 

Office  of  Human  Resources,  U.S. 
Customs  Service,  1301  Constitution 
Avenue.  NW..  Washington.  DC  20229. 

CATEGORIES  Of  mOIVIOUALS  COVER  EC  3«  t^e 

system: 

All  employees  who  are  eligible  for 
optional  law  enforcement  retirement. 

categories  Of  RECORDS  IN  THE  S '  S  "  t  " 

Name,  organization  code,  ana  service 
computation  date,  social  security 
number  and  retirement  code. 

AUTHOflrrY  FOR  MAINTENAH'  E  OF  THE 

system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 


ROUTINE  OSES  OF  RE CO»OS  »**  stained  IN 
THE  system,  including  '.  ,a ''f  GOWES  OF 
USERS  AND  THE  PURPOSES  Of  SJCH  USES 

These  records  and  iiuoiniaiiun  .n 
these  records  may  be  used  to:  (1) 
Provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (2)  provide 
information  to  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 


19:^8,  5  U.S.C.  7111  and  7114;  (3) 
determine  qualification  for  FERS 
position. 

POLICIES  *N0  r'RAC'^ICES  t^Oa  STORING. 
RETRIEV'Na.  ACCESSING  RETAINING.  AND 

D'SPOSiNG  OF  R£C0Rt3S  iN  Ti-tF  SYSTEM; 

STORAGE: 

Maintained  in  a  locked  file  cabinet. 

RETRiEVASIUTV: 

By  name. 

Accessible  only  to  the  Personnel 
Officer  and  to  designated 
representative.  The  areas  in  which  these 
records  are  stored  is  locked  during  non- 
working  hours,  and  the  building  guarded 
by  uniformed  security  police. 

RETENTION  ASG  D'.SPOEAU; 

Records  are  retained  for  two  years 
then  drstroycd. 

SYSTEM  WANAGEStS't  AND  AJORESi. 

Director  Enforcement  Division.  Office 
of  Human  Resources,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW.. 
Washington.  DC  20044. 

NOTIFICAT.OM  PROCEDURES. 

Director  Enforcement  Division,  Office 
of  Human  Resources.  U.S.  Customs 
Service.  1301  Constitution  Avenue.  NW.. 
Washington.  DC  20044 

RECORDS  ACCESS  PROCEDURES. 

Director  Enforcement  Division,  Office 
of  Human  Resources,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW.. 
Washington.  DC  20044. 

CON-^ESTiNG  RECORDS  PROCEDURES 

Write  to  System  Manager. 

PECOPC  SOURCE  CATEGORIES: 

1  ne  infomidtion  is  obtained  from  the 
.  TIPS 

S>STEM  EXEMPTED  FROM  CERTAIN  PROV'SIONS 
Cf  THE  ACT:  ,, 


Treasury  .'Custonis    162 

SYSTEM  NAME. 

Organization  (Customs)  and 
Automated  Position.  Management 
System  (COAPMS)-Treasury/Customs. 

SYSTEM  location: 

Human  Resources  Division.  U.S. 
Customs  Service.  Washington,  DC 
20229. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Customs  employees  by 
organizational  entity. 
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CA-'EGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Pi''.;':'.5n  control  number  and  other 
personnel  data  such  as  social  security 
number,  date  of  birth,  name,  etc. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

SYSTEM: 

5  U.S.C.  301;  Treasury  Department 

Orrlpr  \'o   "! fiS  Rpvi-^pd   fls  ampndpd 

RGUTiNE  USf  S  OF  RECORDS  M4!NTAiNXD  iH 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES. 

Thtse  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLICIES  AND  PRACTICES  FOR  STQR  NG. 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTFM 

STORAGE: 

!-'      rds  are  stored  on  mag-tape. 

retrievability: 

Records  are  indexed  by 
organizational  segment,  code,  position 
control  number,  and  name. 

SAFEGUARDS: 

Limited  access. 

RETENTION  AND  DISPOSAL 

Records  are  maintained  on  magtapes 

Mntil  employee  separafif^n 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Human  Resources  Division, 
U.S.  Customs  Service,  Washington,  DC 
20229. 

NOTIFICATION  procedure: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES. 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

■~>ee  Access,  Custor.is  appendix  A. 
RECORD  SOURCE  CATEGORIES: 

CO.M^MS  is  composed  of  four  basic 
mputs — CF-105 — Position  Change 
Form — presently  prepared  by  the 
Headquarters  Personnel  Branch  and 
operating  offices:  Post  of  Duty  Codes — 
established  by  the  Accounting  Division; 
Ceilings — established  by  the  Budget 
Division:  and  CF-112 — a  Request  for 
PPBS  Code  and  Standard  Abbreviation 
of  Position.  In  addition  to  these  four 
sources,  the  IRS  payroll  tape  has  many 
inputs— 1150, 1125,  50,  52,  union  dues, 
etc.,  and  Accounting  tape  K  from  IRS. 


SYSTEM  EXEMPTED  FROM  CERTAIN  PROV'SiON"; 
Of  THE  ACT' 

None. 

Treasury 'CuStot^s    '63 

SvS'EV  NAME: 

Uuiside  Employment  Requests — 
Treasury /Customs. 

s>  S'tw  ^ccation: 

Located  in  Headquarters  and  regional 
offices  and/or  appropriate  District,  Port, 
or  post  of  duty  office  of  employee 
making  request. 

CATEQOR:?^  of  iNOiVIOUAi,  S  COVERED  BV  THE 
SYSTEM: 

All  employees  engaged  in  outside 
employment 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Outside  pmplo\rr:ent  rpquest. 

authority  for  vainttnanct  of  the 

svstem: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTiNE  USES  OF  RECORDS  MA:Ntaikk;:  'N 
THE  St  STEM,  INCLUDJNG  C A-^ EG;3S:if„S  C" 
USERS  AND  THE  PURPOSES  OF  SuCM  oSfcS 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Ser\'ice  Reform  Act  of  1978.  5 

}'  C,C    "111    r."H  71 1.4 

POLICES  AND  PRACTICES  FQR  STOR'^G, 
RETRIEVING.  ACCESSING,  RETAiNING,  fth,;; 
DISPOSING  OF  RECORDS  IN  thf  S'S'fM: 

STORAGE; 

CF-3031  kept  in  manila  folder. 

RETRlE'v  ABILITY: 

By  employee  name. 

SAFEGUARDS: 

Locked  file  cabinet  or  limited  access 

offices. 

PETENTION  AND   D-SPCSAk.. 

Until  disengagement  from  outside 
employment  or  employee  separation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Appropriate  managerial  official  in 
each  headquarters,  region,  district,  SAC, 

port  of  employee 

NOTIFICATION  PROCEDURE. 

Write  to  System  Manager,  provide 
your  name  and  social  security  number. 

RECORD  ACCESS  PROCEDCRES: 

Write  to  S>stt;i,  .Mah.jger. 


CONTESTING  RECORD  PROCEDURES: 

Write  to  System  Manager,  specify 
changes  you  are  requesting  and  provide 
your  name  and  social  security  number. 

RECORD  SOURCE  CATEGORIES: 

Employee  submission  of  Form  CF- 
3031. 

system  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 
Treasury/Customs  .165 

system  name: 

Overtime  Earnings — Treasury/ 
Customs. 

SYSTEM  location: 

Inspection  and  Control  Division,  San 
Francisco  District,  555  Battery  Street. 
Room  111,  San  Francisco.  CA  94126; 
Inspection  and  Control  Division,  Pacific 
Region,  300  N.  Los  Angeles  Street,  Los 
Angeles,  CA  90012;  Los  Angeles  District. 
Airport  Division,  Los  Angeles 
International  Airport,  5758  W.  Century 
Boulevard,  Los  Angeles,  CA  90045; 
District  Director,  300  S.  Ferry  Street. 
Terminal  Island,  San  Pedro,  CA  90731; 
District  Director,  International  and 
Terrace  Streets,  PC  Box  670,  Nogales, 
AZ  85621;  San  Diego  Barge  Office; 
Offices  of  the  Port  Directors:  San  Ysidro, 
CA;  Andrade,  CA;  Calexico.  CA; 
Douglas,  AZ;  Las  Vegas,  NV;  Lochiel, 
AZ;  Lukeville,  AZ;  Naco.  AZ;  Oxnard. 
CA;  Phoenix,  AZ;  San  Luis  Obispo.  CA; 
San  Luis,  AZ;  Sasabe,  AZ;  Tecate,  CA: 
Tucson,  AZ.  Office  of  the  Regional 
Commissioner,  North  Central  Region, 
Inspection  and  Control  Division,  55  E. 
Monroe  Street.  Suite  1501,  Chicago,  IL; 
Pembina,  ND;  Detroit.  MI;  Minneapolis. 
MN;  Cleveland,  OH;  St.  Louis,  MO; 
Duluth,  MN;  Milwaukee.  WI.  Chief 
Inspector,  1790  W.  Port  Boulevard, 
Miami.  FL  33132;  Port  Director  of 
Customs,  Port  Everglades,  FL;  Port 
Director  of  Customs,  West  Palm  Beach, 
FL;  Director,  Airport  Operations,  Miami 
International  Airport;  Office  of  the 
Supervisory  Warehouse  Officer,  U.S. 
Customhouse,  Room  103,  2nd  and 
Chestnut  Streets,  Phitedelphia,  PA 
19106;  U.S.  Customs  Service,  Honolulu 
International  Airport,  Honolulu,  HI 
96816. 

£    I         RIES  OF  INDIVIDUALS  COVERED  BV  THE 
StSTEM: 

Inspection  and  Control  employees 
participating  in  overtime  assignments. 

CATEGORIES  OF  RECORDS    N     -f   «■       iw 

Name  and  the  total  current  monetary 
earnings  computed  to  the  nearest  dollar. 
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svsTEu; 

5  V.S.C.  301;  Treasury  Department 
Order  No.  165.  revised  as  amended. 

ROUT'NE  USES  OF  RECOODS  M*i*<T4iNeD  i»« 
THE  SYS'^EM    >hpC^UO!NG  CA'EGOR  rS  Of 
LSEBS  »NO  TrJE  tnjaooSES  Of  SuC-  JSES: 

these  records  may  be  used  to:  (1) 
Provide  information  to  a  Congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (2)  provide 
information  to  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978.  5  U.S.C.  7111  and  7114. 

pOl.:C.ES  and  PoaC'CES  ^oa  ;*:"  sC. 
RETRIEVING,  ACCESSiMG    nc-AN'SG    An: 
DISPOSING  OF  RtCCa-DS  '»i  ^'^E  3»9'Efv« 

S'OflAG€; 

1  ijc  information  is  stored  on 
government  internal  control  personal 
computer  data  disks  and  the  information 
on  eaminss  is  updated  on  a  daily  basis. 

fi£TRIEV*S4UTr: 

The  individual's  name  appears 
a'phabetically. 

SAFEGUAROS: 

The  room  where  the  records  are  kept 
is  locked  at  other  than  regular  working 
hours.  Passwords  are  required  for 
access  to  records. 

Or'E'^""0N  ASC  O.S»C5J-: 

The  mformaiion  on  each  employee 
constantly  changes  and  is  maintained  as 
long  as  the  employee  is  working  in  the 

S  f  STEM  MA^tAC£Ri3j  AM2  AOQRESSES: 

Supervisory  Customs  Inspector, 
Station  1.  U.S.  Customs  Service.  555 
Battery  Street.  Room  111,  San  Francisco. 
C.^  94125;  Supervisory  Customs 
Inspector,  Inspection  and  Control 
Division.  Pacific  Region.  300  N.  Los 
.'\igeles  Street.  Room  7508,  Los  Angeles. 
C.^  90012;  Director,  (Airport).  Los 
Angeles  International  Airport,  5758  W. 
Century  Boulevard,  Los  Angeles.  CA 
90045:  District  Director;  300  S.  Ferry 
Street,  Terminal  Island,  San  Pedro.  CA 
90731;  District  Director,  International 
and  Terrace  Streets.  P.O.  Box  670. 
Nogales.  AZ  85621;  San  Diego  Barge 
Office;  Port  Directors:  San  Ysidro.  CA: 
Andrade.  CA;  Calexico.  CA;  Douglas. 
AZ:  Las  Vegas,  NV;  Lochiel.  AZ; 
h  jkeville.  AZ;  Naco.  AZ;  Oxnard.  CA; 
Phoenix.  AZ;  San  Luis  Obispo,  CA;  San 
Luis,  AZ;  Sasabe,  AZ;  Tecate,  CA; 
Tucsoru  AZ.  Director,  Inspection  and 
Control  Division.  North  Central  Region. 
55  E.  Monroe  Street.  Suite  1501.  Chicago. 
IL  60603;  District  Directors:  Chicago.  IL: 


Pembina.  ND:  Detroit,  MI;  Minneapolis. 
MN;  Cleveland.  OH;  St.  Louis.  MO; 
Duluth.  MN;  Milwaukee,  WI.  District 
Director  of  Customs,  77  S.E.  5th  StreeL 
Miami,  FL  33131;  District  Director  of 
Customs.  U.S.  Customhouse,  2nd  and 
Chestnut  Streets,  Philadelphia.  PA 
19106;  District  Director  of  Customs.  U.S. 
Customs  Service.  Honolulu.  HI  96819. 

N0TIFICAT10M  PROCEDURE: 

See  Customs  appendix  A. 

RECORDS  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORDS  PROCEDURES: 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  actual 
overtime  earnings  made  by  each 
employee  in  the  system. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  TME  ACT: 

None. 
Treasury/Customs  .170 

SYSTEM  NAME: 

Overtime  Reports— Treasury/ 
Customs. 

SYSTEM  LOCATION: 

U.S.  Customs  Ser\ice.  Office  of 
Investigations.  South  Central  Region. 
RDI.  1440  Canal  Street,  New  Orleans. 
LA  70112;  SAC  600  South  Street,  Room 
444.  New  Orieans.  LA  70130;  SAC.  P.O. 
Box  1704,  Mobile.  AL  36601;  RA.  1719 
West  End  Building,  Room  303.  Nashville, 
TN  37203. 

CATEGORIES  OF  INOIVIOUALS  COVERE  ::  8'      HE 
SYSTEM: 

All  special  agents  in  region  certified  to 
receive  premium  compensation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Numbers  of  hours  worked  by  special 
agents  over  and  above  the  normal  40- 
hour  week. 

AUTHORITY  FOR  ViiM-f  NAnCE  D^^  THE 
SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  rev'<^"^  '"=  ^mended. 

ROUTINE  USES  OF  RECO««OS  MAINTAINED  IN 
TXE  SYSTEM.  INC4.UOING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Provide  information  to  a  Congressional 
office  in  response  to  an  inquiry  made  a! 
the  request  of  the  individual  to  whom 
the  record  pertains;  (2)  provide 
information  to  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Ser\'ice  Reform  Act  of 
1978,  5  U.S  C.  7111  and  7114. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Ihese  for.TJS  a.^e  maintained  in  file 
folders  in  a  locked  cabinet. 

PE'RiEVABlUTy; 

Files  are  kept  in  alphabetical  order. 

SAFEGUARDS: 

During  non-wo-kmg  hours  the  rooms 
in  which  the  above  described  containers 
are  located  are  locked. 

RETENTION  AND  OtSPOSAlJ 

These  files  dre  destroyed  three  years 
after  special  agent  leaves  agency  or 
office. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

ResiUc.-.t  A^cv.:.  U.S.  Lus\o7i.$  Service. 
6125  Interstate,  Bay  11,  Shreveport,  LA 
71109;  Resident  Agent  in  Charge,  c/o 
Drug  Enforcement  Agency,  Little  Rock. 
AR  72211;  Resident  Agent.  Hoover 
Building,  Ste.  2163,  8312  Florida 
Boulevard.  Baton  Rouge.  LA  70806; 
Resident  Agent,  1  Government  Plaza, 
Rm.  423,  2909  13th  Street,  Gulfport,  MS 
39501;  Resident  Agent  in  Charge.  U.S. 
Customs  Service,  U.S.  Federal  Building, 
Ste.  230.  lackson.  MS  39269;  Resident 
Agent  in  Charge,  Station  1,  Box  10182, 
Houma.  LA  70363-5990;  Resident  Agent 
in  Charge.  101  E.  Cypress  Street,  Ste. 
106.  Lafayette.  LA  70502;  Resident 
Agent.  811  Bayou  Pines  Blvd.,  Lake 
Charles,  LA  70601;  Resident  Agent.  81'' 
Bayou  Pines  Blvd..  Lake  Charles,  LA 
70601;  New  Orleans  Aviation  Branch, 
P.O.  Box  980.  Belle  Chasse,  LA  70037. 

NOTIFICATION  PROCEDURE: 

Ser-Cu^-    -^  ,:;-  - 'iix  A. 

RECORD  ACCESS  PROCEDURES: 

Customs  appendix  A. 

CC^TES'iNG  RECORD  PROCEDURES 

See  Access.  Customs  appendix  A. 

PtC0t50  SOURCE  CATEGORIES: 

iiif  iRfurmation  contained  in  these 
files  originates  with,  and  consists  solely 
of  information  supplied  by  employees. 

SVSTEMS  EKEMP^O  FflO¥  CEP"^4iN 
PROVISIONS  OF  THE  ACT 

None. 

Treasury '  Custorr>8     172 
S'S^EM  NAME 

Parking  Permits  File — ^Treasury/ 

rijslo.rns, 

S'STEM  1.0CAT10!<: 

Office  of  Logistics  Management.  U.S. 
Customs  Service  Headquarters.  1301 
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Constitution  Ave..  NW..  Washington.. 
DC  20229. 

categories  of  twwvtouals  covered  bv  tme 
system: 

Organizational  units  and  persons 

holding  parking  permits. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEIT. 

Name  of  persons  issupd  parting 
permits,  and  number  of  parking  sp^jes 
assigned. 

AUTMORITV  FOR  MAIWTENAtiCE  OF  THE 
SYSTEM; 

5  U.S.C.  301:  Treasury  Departm.'Pt 
Order  No.  16.5.  revised  as  amended 

ROUTINE  USES  OF  RECORDS  UAINT AIMED  IM 
TME  SYSTEM.  !NCU»D«NO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  US£S: 

These  records  and  inforrr.a'ion  in 
these  records  may  be  used  to,  jl) 
Provide  information  to  a  Congressional 
office  m  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains:  [2]  provide 
information  to  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Art  of 
1978.  5  U  S.C.  7111  and  7114 

POLICIES  AMD  PRACTICES  FOR  STORtWG, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  TME  SYSTEM: 

STORAGE: 

Paper  files. 

RETRIEVABILrTY: 

By  name. 

SAFEGUARDS: 

O'Tice  kicked  at  night. 

RETENTION  AND  DISPOSAL: 

Retained  until  changed. 

SYSTEM  MAKAGER(S)  AND  ADDRESS: 

Director.  Headquarters  Services 
Division,  Office  of  Logistics 
.Munagement.  U  S.  Customs  Service 
Headquarters.  1301  Constitution 
Avenue.  NW..  Washington.  DC  20229. 

NOTIFICATION  PROCEDURE: 

See  Customs  apprrthx  ,A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  .\. 

CONTESTING  RECORD  PROCEDURES; 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Information  is  comp:ied  v\hen  parking 
permit  is  assigned. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT. 

.None, 


Treasury/Customs  .ISO 

SYSTEM  NAME; 

Payroll  Record  of  Employees  Not 
Covered  by  the  Automated  System — 

Treasury /Customs. 

SYSTEMS  location: 

Financial  Man.4gemf:it  iJivision,  U.S. 
( Aistoms  Service,  Northeast  Region.  100 

S;,-nmer  Street.  Boston,  MA  02110. 

CATtGORIFS  OF  IHOIVIDUALS  COVCBtD  BY  THE 
SYSTEM: 

Records  of  various  types  of  earnings 
and  taxes  withheld  from  employees  who 
are  not  covered  by  the  automated 

p.rvTOil  system. 

CATEGORIES  OF  RECORDS  IN  TME  SVSTIM 

?<(-..:•:.  de'.iil  of  earniry=  ;;:    •  :u:»,Co. 

AUTHORITY  FOR  MAINTENANCE  OF  TME 

SYSTEM: 

5  U.S.C.  301;  Treasury  Department 

Order  No  16.5,  revised  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 

USEPS  AND  THE  PURPOSES  OF  SUCH  USES 

'ineae  records  and  information  ;n 
these  records  may  be  used  to:  (1) 
Provide  information  to  a  Congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  th<^  individual  to  whom 
the  record  pt  rt._iir.s.  (2)  provide 
information  to  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978,  5  U-S.C  71 ;  !  or.d  7114. 

POLICIES  AND  FRACTICES  FOR  STOBIWQ 
RETRiEViNG,  ACCESSiNG.  RETAINING,  HHV. 
D'St»OElMG  OF  RECOSOS  >N  THE  SYSTEM 

STORAGE: 

Data  is  placed  in  a  file  folder 
maintained  in  an  unlocked  file  cabinet 
located  within  the  Payment  Section 
work  area. 

RETRIEVABtUTY! 

Edcn  fiifc  IS  identified  by  the  name  of 
the  individual. 

SAFEGUARDS: 

The  nie  is  located  within  an  office 
that  is  locked  during  non-working  hours. 
The  building  lo  gu.i.'^ied  by  uniformed 
security  police  a:.;  ut.j  authorized 
persons  are  permiitua  entry  to  the 
building. 

RETENTION  AND  DfSPOSAL: 

The  flies  are  retained  for  two  years  on 
the  premises  and  then  sent  to  the 
Federal  Records  Center  vvhere  they  are 
retained  for  thre^:  y<  hrs  and  then 
destroyed. 


SYETliM  MANA^ERlS,)  AND  *E>t>«tSS, 

Director,  Financial  Management 
Division.  U.S.  Customs  Service,  100 
Summer  Street.  Boston,  MA  021ia 

See  Customs  appendix  A. 

RtcoRD  «.,'.:, : ESS  woceoohes: 
See  Lusiom.s  appendix  A. 

CO«TE«T1l«3  Rf  CORD  PROCEDURES: 

"^ee  .Arc-        •  'ndix  A. 

«tCOf*D  SOLmCJE  CAIIOORitS 

The  information  in  the  system 
originates  from  the  individual's 
preparation  of  his/her  travel  voucher 
and  compensation  forms. 

Sf  KTIMS   F»KMPT(Ci   fROM  Lf,  «»'!  HtN 
PROVISIONS  Of  THt  ACT: 

None. 

■'  rs,as.>'  y  'Ci,f:c  T:f,      '  (-.2. 

Penalty  Case  File — Treasury/ 

SrSTtM  ..ocatiok: 

Office  of  Regional  Counsel  U.S. 
Customs  Service,  10  Causeway  Street. 

Boston  MA  02222. 

CA^'IGOWItS  Ol    INOIYIOWALS   COV|«lD   Ev    l^l 

s<'S"em: 

incividuals  who  have  submitted 
supplemental  petitions  in  relation  to 
penalties,  claims  for  liquidated  damages 
or  forfeitures  of  property  which  are 
being  processed  by  the  U.S.  Customs 
Service.  Northeast  Region  and  which 
have  been  referred  to  the  Regional 
Commissioner  of  Customs.  Northeast 
Region 

CATEG0R.L&  Of  R4CO(tO«  .H  THL  •;  'S'  (  w 

(1)  Reports  relative  to  the 
circumstances  of  an  alleged  violation 
(including  any  Customs  forms  or 
documents  relating  to  the  incident, 
agents'  investigative  reports,  seizure 
reports);  (2)  Reports  relative  to  an 
individual's  economic  interest  in  a 
penalty  case;  (3)  Investigative  reports 
relative  to  claims  made  in  petitions  for 
relief  (4)  Recommendations  made  by 
other  Government  agencies  that  have  an 
interest  in  the  case. 

,*u'"'HO«i-'v  rem  mnvtHUHCf  o*  ''he 
SYSTEM. 

5  U.S.C  301;  Treasury  Department 
Order  No.  165,  revised  as  amended. 

RO'C'-f'NE    USrS   or    Ef  roWDS  M*,rKT,*,lNrC   -N 

TH|   SVSTIM    iMCiJD'NO,  CA'tG-ORIIS   Ot 
,iJSI»5  ,AND  'Mf  Puet'OSfS  0»   'i-,JC>^  ,.,«■»•-, 

inese  recorus  and  ininrmaiion  in 
these  records  may  be  used  to:  (1) 
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Disclose  pertinent  information  to 
appropriate  Federal.  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of.  or  for  enforcing  or 
irtiplementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (2) 
disclose  information  to  a  Federal,  State, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant  or  other  benefit;  (3) 
disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connections  with  criminal  law 
proceedings;  (4)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POlK:iES  AHD  f^AC'tCES  fOo  SCORING. 
RETH1EVINQ.  ACCESSING,  RETAiNIKG,  AND 
CXSfKJSiNG  OF  SECOROS  iH  THE  St-STEM. 

S'OflAGE; 

Records  are  maintained  in  file  folders. 

BE'R  evabiuty: 

Records  are  indexed  by  name  of 
alleged  violator. 

safegjahcs. 

Open  case  files  maintained  in  file 
cabinets  with  access  by  Regional 
Counsel  and  his/her  staff  only;  closed 
case  files  maintained  in  locked  file 
cabinets  with  keys  retained  by  Regional 
Counsel  and  his/her  staff  only. 

BE'HS'^iOi  ASC  C'S^OSAu 

Retained  until  there  is  no  longer  any 
space  available  within  metal  cabinets, 
at  which  time  the  oldest  files  are 
transferred  to  the  Federal  Records 

Center. 

SYSTEM  MAMAG£«!S     and  ADoaeSS: 

Office  of  Regional  Counsel,  U.S. 
Customs  Service.  10  Causeway  Street. 
Boston.  MA  02222. 

NOTICICATION  PROCEDuSe  I 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEOlJOE  ^-i 

See  Exempdon  ut'iow. 


CONTESTING  RECORD  PROCEDURES: 

Sep  Exemption  be! 

PtCC'HO  SOvjWCE  CATEGO«-ES: 

The  information  contained  in  these 
files  is  received  from  U.S.  Customs 
employees,  reports  of  investigation, 
petitions  for  relief,  other  government 
agencies  with  an  interest  in  the  case  and 
members  of  the  general  public  who  have 
pertinent  information 

SYSTEMS  EXEMPTio  FWOM  r  f  =-a.n 
PROVISIONS  Of  'HF  &     ' 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (d)(1).  (d)(2),  (d)(3),  (d)(4). 
(e)(1).  (e)(4)  (G),  (H)  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.  C. 
552a  {k)(2). 

Treasury /Customs  .186 

SYSTEM  N4ME: 

Personnel  Search — Treasury/ 

Customs. 

SYSTEM  location: 

Office  of  Enforcement,  600  South 
Street.  New  Orleans.  LA  70130;  Special 
Agent  in  Charge.  951  Government  Street. 
Suite  700.  Mobile.  AL  36604.  U.S. 
Customs  Service,  Honolulu  International 
Airport.  Honolulu.  HI  96810;  Ports  of 
Entry,  Nogales.  AZ  (District). 

categories  of  individuals  covered  by  the 
system: 

Individuals  indicating  unlawful  or 
suspicious  activity  that  might  result  in  a 
Customs  violation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address,  phone  number,  place 
of  business,  physical  description, 
associates,  vessel,  automobile,  or 
aircraft  identified  with  make,  year, 
license  number  and  registration  of 
vehicles,  area  of  activity,  method  of 
operation  and  other  relevant  and 
necessary  information  on  individuals 
suspected  of  activity  contrary  to  law. 

autnorpty  for  maintenance  of  the 
system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  revised  as  amended. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  pertinent  information  to 
appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of.  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 


civil  or  criminal  law  or  regulation:  (2) 
disclose  information  to  a  Federal.  State 
or  local  agency  maintaining  civil. 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license. 
contract,  grant,  or  other  benefit;  (3) 
disclose  information  to  a  court. 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  maintained  in  standard 
Customs  file  folders  in  locked  metal 
cabinets. 

RETRIEVABILITY: 

Records  are  indexed  by  identifying 
file  number  and  manually  retrieved. 

SAFEGUARDS: 

File  maintained  in  locked  metal  file 
cabinet,  the  keys  of  which  are  controlled 
by  the  custodian  of  the  files.  Those 
departmental  officials  who  may 
occasionally  be  granted  access, 
consistent  with  their  positions,  have 
been  cleared  by  a  full  background 
investigation  and  granted  appropriate 
security  clearance  for  critical  sensitive 
positions.  Dunng  non-working  hours,  the 
room  housing  the  metal  cabinets  is 
locked. 

RETENTION  ANO  DISPOSAL: 

Negative  Search  Reports  are 
destroyed  after  a  five  year  period. 
Method  of  disposal  is  shredding. 

SVSTEM  MANAGER(S)  AND  ADDRESS: 

Duector.  Office  of  Enforcement.  U.S. 
Customs  Service.  600  South  Street,  New- 
Orleans,  LA  70130;  District  Directors/ 
Port  Directors,  as  applicable,  in  North 
Central  Region,  Chicago,  IL;  Special 
Agent  in  Charge,  951  Government  Street, 
Mobile,  AL  36G04;  District  Director  of 
Customs.  U.S.  Customs  Service, 
Honolulu,  HI  96819;  Port  Directors  at  the 
various  ports  of  entry  in  the  Nogales.  AZ 
(District). 
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NOTIFICATION  PBOCEDUnE; 

Sf^e  Customs  dpptTuliX  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A, 

CONTISTtNG  RECORD  PROCEDURES: 

See  Access.  Customs  appendix  A. 

RECORD  SOUnce  CATEGORIES 

The  information  ;n  this  system 
originates  with,  and  consists  soit'iy  of, 
information  supphed  bv  thf:  md-vidual 
being  searched  and  the  patrol  officer 
doing  the  search. 

SYSTEM  EXEMPTED  F«K)M  CERTAIN  PROVtStOKS 
OF  THE  ACT 

This  system  is  exempt  frorr.  5  IJ.S.C. 
552a  (r,)(3),  (d)(1).  (d)(21.(d)(3(.UJ)t4), 
(e)(1).  (e)(4)  (G),  (H),  and  (Ij,  and  (fj  of 
the  Privacy  Act  pursuant  to  5  U.S.C 
552a(k){2). 

Treasary/Customs    19C 

SYSTEM  name: 

Personnel  Case  File — Treasury/ 

Customs 

SYSTEM  LOCATIOH: 

Office  of  the  Chief  Counsel,  U.S. 
Customs  Service  Headquarters.  1301 
Constitution  Avenue.  NW..  Washington 
DC  20229;  Office  of  the  Regiondi 
Counsel.  U.S.  Customs  Service,  North 
Centra!  Regional,  55  E.  Monroe  Street. 
Room  1417.  Chicago.  IL  6060.1.  Hegiondl 
Counsel  of  Customs.  6  V\  orid  Frade 
Center.  .New  York.  NY,  10O48.  Uif)>.fc  of 
Regional  Counsel,  211  Main  Street.  San 
Francisco.  CA  94105. 

CATEGORIES  OF  fKO'VIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  or  ^jrrr  .>:  Customs  Service 
employees  against  whom  disciplinary 
action  has  been  proposed  or  taken,  who 
have  filed  grievances,  and  who  have 
filed  complaints  under  the  Equal 
Opportunity  [EO)  Program,  in  most 
cases  where  administrative  proceedings 
have  been  instituted. 

CATEGORIES  Of  RfCORDS  IN  T>«  SYSTEM: 

Reports  of  !nvest:g^tl^n  iT-'o  .i^iifv'fd 
employee  misconcuct,  interna:  Customs 
Service  memoranda  recommending 
disciplinary  action,  document^  rplating 
to  the  institution  or  condui  i  pf 
disciplinary  proceedings,  doio'in-pts 
relating  to  the  filing  and  administrative 
disposition  of  form.a)  and  informal 
grievances  and  documents  relating  to 
the  filing  and  adininistralive  disposition 
of  EO  complaints. 

AUTHORITY  FOR  MAJNTENANCt  OF  THE 
SYSTEM: 

Title  5,  United  States  Code;  5  U.S.C. 
301;  Title  5  Code  of  Federal  Regulations; 


Treasury  Departmental  Order  No.  155. 

revised,  as  amprdfii 

ROUTIME  USES  Of  RECOMOS  MAINTAINED  tH 
THE  SYSTEM,  IMCLUDtMO  CATtOORIES  OF 
USERS  AND  THE  PURPOSES  Of  SUCH  USiS 

Tht■s^•  ret.ords  and  ir.fui-md'J'jri  ;■!  ".he 
recoids  may  be  used  to:  (1)  Disclose 
pertinent  information  to  the  Office  of 
Personnel  Management  (OPM)  in 
connection  with  administrative  hearings 
and  to  the  Department  of  Justice  in 
connection  with  court  proceedings 
resulting  from  appeals  from  decisions 
rendered  at  the  administrative  level;  (2) 
disclose  pertinent  information  to 
appropriate  Federal.  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (3) 
disclose  information  to  a  Federal,  State, 
or  local  agency,  m.aintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  o'her  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (4) 
disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedmigs;  (5)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  m  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLiCIES  AND  PRACTICES  FOP  8TO«r«.ri, 

retr1evu«g,  accessing,  retatnvno,  and 
disposing  of  records  in  the  systim 

storage: 

Each  case  file  is  inserted 
alphabetically  in  an  unlocked  drawer 

within  a  metal  container. 

RETRIED  ABILITY; 

Each  case  file  is  identified  in  a  manual 
alphabetical  card  file  by  name  of  the 
person,  and  each  case  file  is  similarly 
identified  in  alphabetical  order  within 
the  metal  container. 


i  lit;  uiddl  container  described  above 
is  maintained  within  the  Customs 
Service  building.  During  nonworking 
hours,  the  room  in  which  the  metal 
container  is  located  is  locked.  Access  to 
the  building  is  controlled  at  all  times  by 
uniformed  guards 

These  files  are  retained  until  there  is 
no  longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  files  are  transferred  to 

thp  ppdnral  Ri'rnr<i<j  C<>n'er 

SYSTtM  «A\AGtR(S;  AMC  AOORtSi, 

Chief  Counsel.  U.S.  Customs  Service 
Headquarters  ;  v  i  'i institution 
Avenue,  NW  ,  vVuinuii^lon.  DC  20229; 
Regional  Counsel  of  Customs,  U.S. 
Customs  Ser\i( «    North  Central 
Regiona.   hU  i,  M u;  i  «  Street,  Room 
1417,  Chicago,  IL  60603;  Regional 
Counsel  of  Customs,  New  York,  NY 
10048;  Regional  Counsel  of  Customs,  211 
Main  Street,  San  Francisco,  CA  9410S. 

NOT»F>CAT»OW  PfKKEDWRf- 

■ .    (   i>ti  ,"-1  '\:  ;..*-■.  :  ■.  A 

RECORD  SOURCE  CATEGORIES. 

The  information  contained  in  these 
files  results  from  investigation  into 
alleged  misconduct  on  the  part  of 
Customs  Service  employees, 
recommendations  from  appropriate 
Customs  Service  field  personnel  that 
disciplinary  proceedings  be  instituted 
against  Customs  Service  employees,  the 
filing  of  EO  complaints  by  Customs 
Service  employees,  the  statements  of 
Customs  Service  employees  including 
the  employees  who  are  directly  affected 
by  the  administrative  proceedings,  and 
statements  or  other  information 
provided  by  private  nongovernmental 
individuals 

pflOvts'ONS  OF  THi  act: 

I  nis  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1).  (d)(2).  (d)(3).  (d)(4). 
(e)(1).  (e)(4)  (G).  (H)  and  (1).  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.&C. 
552a(k)(2). 

S  "STTSI   htA**E: 

Operating  Personnel  Folder  Files — 

Trp;4«iin.  /CiiitnniS. 

SYSTEM  locatiom: 

Files  are  located  in  Headquarters, 
Regional,  District,  Port  and  other  post  of 
duty  offices  throughout  the  Customs 
Service  depending  upon  post  of  duty  of 
employee.  (See  Customs  appendix  A.) 
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CATEGORIES  OF  tHOWiDu*LS  COVERED  8»   Th£ 
SfSTEM; 

Customs  employees,  present. 

CATEGORIES  OF  RECORDS    N  t-(E  S'S'EM 

In  addition  to  the  appropriate 
Personnel  offices,  records  are  also 
maintained  by  district,  port,  or  other 
post  of  duty  management  on  personnel 
matters  such  as.  but  not  limited  to  name. 
Social  Security  number,  awards,  letters 
of  appreciation,  promotions,  step 
increases,  memoranda,  forms  and 
materials  related  to  hiring,  address,  pay. 
transfer  and  separation,  service  time, 
salary,  phone,  education,  society 
memberships,  publications,  skills, 
chronological  work  history,  position 
descriptions,  reports  of  discussions  held 
with  employee  regarding  performance, 
copies  of  letters  written  to  employee 
concerning  performance,  overtime 
hours,  seniority  status,  leave,  overtime 
earnings,  productivity,  locator  card 
information,  and  related  employment 
records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
Svstew: 

5  use.  301;  Treasury  Department 
0-der  No.  165,  Revised,  as  amended. 

ROuTtHE  USES  OF  RECORDS  MAIMTAmED  IM 
THE  S^'STEin,  IXCLUOmG  CATEGORIES  OF 
LiSERS  AMD  rxf.  ROR!>OSES  OF  SUCH  USES; 

1  --'^e  rf:_  ru?  ^r:.:  t,'"_  -"idtion  in  the 
records  may  be  used:  (a)  To  disclose  to 
the  public  for  employment  and  salary 
verification  upon  request,  (b)  To 
disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of.  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation,  (c)  To 
disclose  information  to  a  Federal,  State, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit,  (d)  To 
disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings,  (e)  To  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 


Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114.  (f)  To  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUCIES  *"-:    PeACnCESFOB  STORING, 
RETRIEVINQ,  ACCESSING.  RETAINING    AND 
DISPOStNa  OF  RECORDS    M  'HE  S-'Stem 

S 'OB  AGE: 

Records  are  maintained  in  file  folders, 
and/or  on  index  cards,  and/or  ledgers. 

RETRIEVABiUTY: 

Records  are  indexed  by  name,  or 
Social  Security  number. 

SAFEGUARDS: 

Records  are  located  in  lockable  metal 
file  cabinets  or  in  secured  rooms  with 
limited  access. 

RETENTIOM  AND  DISPOSAU 

When  the  employee  leaves  the 
Customs  Service  through  transfer  or 
other  separation,  the  file  will 
immediately  be  forwarded  to  the  office 
maintaining  the  Official  Personnel 
Folder.  There  it  %vill  be  screened  to 
insure  that  it  contains  no  documents 
that  should  be  permanently  filed  in  the 
Official  Personnel  Folder  other  than 
exact  duplicates  of  papers  already  so 
filed.  The  file  and  its  contents  will  then 
be  destroyed. 

SYSTEM  MANA0ER(8)  AND  ADDRESS: 

Director,  Human  Resources  Division 
in  each  Region  or  Headquarters,  or 
managerial  official  in  appropriate  posts 
of  duty  of  employee.  (See  Customs 
appendix  A.) 

NOTincATioN  procedure: 
See  Customs  appendix  A. 

record  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  employee,  from  personnel 
actions  as  noted  in  official  personnel 
folders,  and  from  supervisor. 

OF  THE  ACT: 

None. 
Treas'j'v 'Customs  .196 

si3r£M  name: 

Preclearance  Costs-Treasury/ 
Customs. 


SYSTEM  tOCATlON: 

Financial  Management  Division.  U.S. 
Customs  Service,  Northeast  Region.  100 
Summer  Street,  Boston,  MA  02110. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

.'\;1  Customs  Inspectors  and  Foreign 
Service  employees  of  North  Central 
Region,  who  are  stationed  at  Toronto 
and  Montreal,  Canada. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM. 

Salaries,  living  allowances  and 
benefits  paid  to  employees  who  are 
stationed  at  Toronto  and  Montreal, 
Canada. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  US  C  301.  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USERS: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C,  7111  and  7114:  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 
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policies  and  practices  fob  storing, 
retrieving,  accessing,  retaining, 
disposing  of  records  in  the  system: 

storage: 

Data  is  stored  in  a  file  folder  within 
two  metal  file  cabinets  in  the  work  area 
of  the  Budget  Section. 

retrievability: 

The  file  is  identified. as  the 
"Preclearance  Record"  which  contains 
tlie  names  of  all  employees  listed  in 
alphabetical  order  with  corresponding 
costs  associated  with  each  employee. 

SAFEGUARDS: 

The  file  is  located  within  an  office 
that  is  locked  during  non-working  hours. 
The  building  is  guarded  by  uniformed 
security  police  and  only  authorized 
persons  are  perm.itted  entry  1o  the 
building. 

RETENTiON  Af;D  DISPOSAL: 

The  files  arc  kept  for  three  years  and 
then  destroyed. 

SY5TEM  MANAG£R(S)  AND  ADDRESS; 

Director,  Financial  Management 
Division,  U.S.  Customs  Service,  ICX) 
Summer  Street,  Boston,  MA  02110. 

NOTIFICATION  PROCEDURE; 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Ciis'-^T-.s  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  the 
system  is  obtained  from  the  Bi-weekly 
Comprehensive  Payroll  Listing,  Treasury 
Form  2979,  supplied  by  the  Payroll  Data 
Center. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

T  easury/Cusloms  .137 

SYSTEM  name: 

Private  Aircraft/Vessel  Inspection 
Reporting  System-Treasury/Customs. 

SYSTEM  LOCATION: 

Office  of  Enforcement,  U.S.  Customs 
Service,  1301  Constitution  Avenue.  NW., 

Washington.  DC  20229. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Names  of  pilots  and  vessel  masters 
arriving  in  the  United  States. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names  and  personal  identifiers  of 
pilots,  vessel  masters,  and  owners  of 
vessels  with  appropriate  registration 


and/or  documentation  numbers  and 
characteristics,  and  arrival  dates  at  port 

of  entrv. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROU-^lNE  USES  OF  RECORDS  MAINTAiNEO  >H 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES. 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other  ' 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigatinn 

POLICIES  AND  PRACTICES  FOR  STORNG, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DiSPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE. 

Magnetic  disc  and  tape  storage; 
microfiche. 

By  individual  name,  private  aircraft/ 
vpsspI  registration  number  vessel  name. 

SAFEGUARDS: 

.'Ml  inquiries  are  made  by  officers  with 
full  field  background  investigation  on  a 
"need-to-know"  basis  only.  Procedural 
and  physical  safeguards  are  utilized 
such  as  accountability  and  receipt 
records,  guards  patrolling  the  area, 
restricted  access  and  alarm  protection 
systems,  special  communications 
security,  etc. 


RETENTION  AND  disposal: 

The  records  are  periodically  dated  to 
reflect  changes  and  maintained  as  long 
as  needed,  then  destroyed.  (Minimum  of 
five  years  for  aircraft  arrival  reports.) 

SYSTEM  MANA0ER(8)  AND  ADDRESS: 

Assistant  Commissioner,  Office  of 
Enforcement,  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW..  Washington. 
DC  20229. 

N c ■' i r  1  c * ' i o •.  pp. G C I D w' R e: 

See  Customs  appendix  A. 

P  E  C  0  f  D  «  C  C  f  S  S  PC  Of  t  '1 1,.  ft  (  s: 

bee  Customs  appenaix  A. 

COMTE8TINQ  RECORD  PROCrDURtS: 

Sec  ,^ccess.  C;.  ;':.dixA. 

RtCO«D  SOOKCl  CATCGOPiCS: 

Proposed  Customs  Form  178  (Private 
Aircraft  Inspection  Report)  which  will 
be  prepared  by  Customs  officers, 
unnumbered  forms  prepared  by  vessel 
masters  or  owners  who  report  their 
arrival  to  a  United  States  port  of  entry, 
and  other  Federal  agencies. 

SYSTEMS  EXEMPTED  FROM  CFO'AiN 
PROVISIONS  or  THE  ACT: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  {d)(l).  (d)(2).  (d)(3).  (d)(4), 
(e)(1),  (e)(4)  (G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 

fkirji 


T't:. 


.stoms  .201 


SYSTEM  name: 

Property  File — Non-Expendable — 
Treasury/Customs. 

SYSTEM  location: 

Offices  of  District  Directors,  North 
Central  Region,  Chicago,  IL  (see 
Customs  appendix  A.);  Office  of 
Logistics  Management,  U.S.  Customs 
Headquarters,  1301  Constitution 
Avenue,  NW.,  Washington,  DC  20229; 
Office  of  the  District  Director,  San 
Diego,  CA;  Offices  of  the  Port  Directors: 
San  Ysidro,  CA;  Tecate,  CA;  Calexico, 
CA;  Andrade,  CA:  San  Diego  Barge 
Office,  and  the  Offices  of  the  Customs 
Patrol  Division,  San  Diego,  CA;  San 
Ysidro,  CA;  Calexico,  CA;  Tecate,  CA; 
District  Directors  Office.  Entry  Control 
Section  (see  Customs  appendix  A.); 
United  States  Customs  Service,  Room 
228,  Federal  Building,  335  Merchant 
Street,  Honolulu,  HI  96813;  Logistics 
Management  Division,  Southeast 
Region;  U.S.  Customs  Service.  99  SE.  5th 
Street,  Miami.  FL  33131;  Federal 
Building,  Room  198,  511  NW.  Broadway, 
Portland,  OR  97209;  Office  of  District 
Director,  Administrative  Officer,  United 
States  Customs  Service,  555  Battery 
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Street.  Room  319.  San  Francisco.  CA 
94126. 

CATEGORiES  Of  ;ND   .iOuALS  COVERED  BV  THE 
S'STEM: 

E.T.ployees  issued  non-expendable 
property. 

Ci^EGOR'ES  Of  I'ECOT'S  'S  '-lE  SYSTEM: 

Receipts  for  badges,  cap  insignias. 
bonded  warehouse  keys,  identification 
cards.  Government  driver's  licenses, 
firearms  and  other  non-€xpendable 
property. 

AijTnOC'^v  '0=!  VAiS''r:»«Af4CE  OF  THE 

s/stem: 

5  L'.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROu^  NE  USES  o<^  Rf  cccr-r".  ma  ••■^i  \s::;  in 

TV.H  SVSTEM,  iNCl.JOI-NG  CA-EGC^lES  Of 
USERS  AND  THE  PunE>CS£S  0>  SUCH  USERS: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
use.  7111  and  7114. 

PO-.C.eS  AMD  OWACT  CES  t^Ca  S'0=?  ^(C 

RETB'Ev'NG    ACCESSING    RE"*  NINl. 

C  S=OSJNG  OF  SECOROS  iN  TS£  S-5:E.V. 

S*0=AGE  I 

Locived  file  cabinet. 

retrievabjuty: 

Folders  identified  by  individual's 
name. 

5ic,-G:„AR0S: 

Daring  non-working  hours  the  room/ 
building  in  which  the  file  is  located  is 
locked.  Access  limited  to  authorized 

Customs  persc""f'' 

retention  ANO  DtSPOSAU 

Until  employee  separates/transfers. 
Iransfer  to  National  Personnel  Records 
Center  (NPRC).  (CPR).  St.  Louis.  MO. 
thirty  days  after  employee  is  separated. 

S'S'EM  MAJ*AGERIS'  AND  ft:")0=»:i3: 

District  Directors  m  Nor.n  Central 
Region,  Chicago,  IL;  Director,  Office  of 
Logistics  Management,  U.S.  Customs 
Service.  Headquarters,  1301  Constitution 
Avenue,  NW..  Washington.  DC,  20229; 
District  Director,  Port  Directors,  and 
Division  Directors  within  the  San  Diego 
Customs  District  (see  Customs  appendix 
A.);  Chief,  Headquarters  Support 
Branch.  Logistics  Management  Division. 
U.S.  Customs  Service  Headquarters. 
1301  Constitution  Avenue.  N'W.. 
Washington.  DC  20229;  Local  Property 
Officer.  Room  228,  Federal  Building, 


Entry  Control  Section,  335  Merchant 
Street.  Honolulu.  HI  96813;  Director. 
Logistics  Management  Division.  United 
States  Customs  Service.  Southeast 
Region.  99  SE.  5th  Street.  Miami,  Florida 
33131;  District  Director.  Federal 
Building,  Room  198.  511  NW.  Broadway, 
Portland.  OR  97209;  Administrative 
Officer.  U.S.  Customs  Service.  555 
Battery  Street.  Room  319,  San  Francisco. 
CA  94126. 

NonncATiON  pkoceoure: 

See  Customs  appendix  A. 

record  access  procedures: 
See  Customs  appendix  A. 

contesting  record  PROCEDURES: 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system 
consists  of  receipts  of  employees 
receiving  non-expendable  property. 

system  exempted  FROHI  certain  PROVISIONS 
Of  THE  act; 

None. 
Treasury/Customs  .206 

SYSTEM  NAME: 

Regulatory  Audits  of  Customhouse 
Brokers-Treasury/Customs. 

SYSTEM  LOCATKHC 

Regulatory  Audit  Division,  United 
States  Customs  Service  Headquarters. 
1301  Constitution  Avenue.  NW.. 
Washington,  DC  20229.  and  at  each  of 
the  seven  regional  offices  of  Regulatory 
Audit  (see  Customs  appendix  A  for 
addresses). 

categories  of  moivtouals  covered  by  the 
system: 

Persons  licensed  to  do  business 
pursuant  to  19  U.S.C.  1641. 

CATEGOmES  Of  RECORDS  IN  THE  SYSTEM: 

Audit  reports  of  customs  broker 
accounts  and  records;  correspondence 
regarding  such  reports;  Congressional 
inquiries  concerning  customs  brokers 
and  disposition  made  of  such  inquiries; 
names  of  officers  of  customs  broker 
firms,  license  numbers  and  dates  issued 
and  district  covered. 

authority  e    «  m  a  ntenance  of  the 
system: 

19  U.S.e.  1641;  19  CFR  part  111.  5 
U.S.C  301;  Treasury  Department  Order 
No.  165,  Revised,  as  amended. 

ROUTINE  WSE3  Of  R€C0«03  MAtHTAiNED  IN 
THE  SYSTEM    t»«CLl»0<NO  CATEGO«!FS  Of 
users  ANO  THE  o-.iRPCiScS  OF  SUCH  USES: 

These  recon-  r   :  nformation  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 


Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency. 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3) 
disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena. 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  A.VD  PWACTiCeS  fOR  STORING. 
RETRIEVING,  SAFEGUARDING.  RETAINING,  AND 
DiSPOSiNG  OF  RECORDS  !N  THE  SYSTEM: 

SOCAGE 

Each  custom  broker  permanent  file  is 
inserted  in  alphabetical  order  by  name 
of  the  firm  in  an  unlocked  drawer  within 
a  metal  file  cabinet  located  in  one  or 
more  regulatory  audit  offices.  Each 
customs  broker  workpaper  file  is 
similariy  stored,  but  maintained  in 
numerical  order  by  audit  report  number. 

retrievabiutv: 

Each  broker  permanent  file  is  readily 
retrievable  when  the  name  is  given, 
while  the  workpaper  file  is  retrievable 
after  obtaining  the  audit  report  file 
number  from  within  the  permanent  file. 

SAFEGUARDS: 

The  files  described  above  are 
maintained  within  the  respective 

regulatory  audit  offices.  During 
nonworking  hours,  the  offices  in  which 
the  files  are  located  are  locked.  ^ 

RETENTION  ANO  DISPOSAL: 

Customhouse  broker  files  are 
generally  retained  in  each  office  at  least 
three  years,  after  which  they  are  placed 
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in  General  Service  Administration  long- 
term  archival  storage 

SYSTEM  MANAGER{S)  AND  ADDRESS. 

Director,  Office  of  i^. t'g^..j:ory  Audit, 
United  States  Customs  Service 
Headquarters,  1301  Constitution 
Avenue,  NW..  Washington,  DC  20229, 
and  the  Regional  Directors,  Regulatory 
Audit  at  each  of  the  seven  regional 
offices  (see  Customs  appendix  A  for 
addresses) 

KOTIFICATION  OPOCEOORE- 

See  Customs  appenaix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  originates  in  connection  with 
customs  broker  audits  conducted  by  the 
regional  regulatory  audit  staffs.  The 
audits  may  be  supplemented  with 
information  furnished  by  the  Office  of 
the  Regional  Counsel,  Office  of 
Enforcement,  and  the  Office  of 
Regulations  and  Rulings.  These  audits 
include  examinations  of  brokers 
business  records,  including  data 
maintained  in  support  of  client  customs 
business. 

SYSTEMS  EXEMPTED  FROM  Cf RTA  N 
PROVISIONS  OF  THE  ACT: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  (d)(4). 
(e)(1),  (e)(4)  (G).  (H)  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2). 

T'casur>  •■  Custom- s    ^'07 

SYSTEM  NAME 

Reimbursable  Assignment  System — 
Treasury /Customs. 

SYSTEM  location: 

U.S.  Customs  Service  Headquarters, 
1301  Constitution  Avenue,  NW., 
Washington,  DC  20229. 

CATEGORIES  OF  INOIVSDUALS  COVEi'fD  BV  '■we 
SYSTEM; 

Custom.s  Service  employees  who 
perform  reimbursable  services  and 
parties  in  interest  for  whom 
reimbursable  services  are  performed. 

CATEGORIES  OF  RECORDS  IN  the   StS^EM 

Name,  address,  Social  Security 
number  or  importer  of  record  number 
assigned  by  the  Customs  Service, 
listings  of  reimbursable  overtime 
assignments  of  Customs  employees,  bills 
and  refund  checks  issued  to  parties  in 
interest,  travel  expenses  incurred  by 
Customs  employees  in  connection  with 
the  reimbursable  services. 


AUTHORITY  FOR  MAINTEKANCF  OP  'he 
SYSTEM: 

19  U.S.C.  261,  267,  and  1451;  19  CFR 
24.16  and  24.17;  5  U.S.C.  301;  Treasury 
Department  Order  No.  165.  Revised,  as 
amended. 

ROUTINE  USES  OF  RECORDS  MA'KJ'' AiNF  ^^  'N 
THE  SYSTEM,  INCLUDING  CATEGORIES  O^ 
USERS  AND  THE  F»URPOSES  OF  SUCH  USES: 

These  records  and  inforniation  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  7111  and  7114. 

POLlCifS  AND  PRACTICES  FOR  S^OP:H-G 
RETRIEVSNG.  ACCESSING,   RE^A.^-NG,   A  >-.  ::■ 
C-.SPOSiNG  OF  RECORDS  <H  '--l  S'"^'!*.' 

S^'ORAGE: 

The  information  in  this  system  is 
contained  in  a  computerized  system 
utilizing  magnetic  tape  storage 

techniqi;'""^ 

RETRIEVABILITY; 

The  information  in  this  system  is 
retrieved  by  the  individual's  Social 
Security  number  or  by  the  individual's 
importer  of  record  number. 

SAFEGlJAROS: 

Procedural  and  physical  safeguards 
are  utilized  such  as  accountability  and 
receipt  access,  guards  patrolling  the 
area,  restricted  access  and  alarm 
systems. 

HtT-c^no^  AND  DiSt'OS-Al, 

The  records  in  this  system  are 
retained  in  accordance  with  the 
requirements  of  the  Treasury  Records 

Control  Manual 

SYSTEM  MANAGER(S)  AND  ADDRESS. 

Director.  Accounting  Division.  U.S. 
Customs  Service  Headquarters,  1301 
Constitution  Ave.."NW..  Washington, 
DC  20229. 

NOT,r  iCATfON  PROCEDURE 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

•^PP  Pi:c;'.     ■    ..        :    '    t'l(!ix    A. 

CONTESTING  RECORD  PROCEDURES 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGCS'tS 

The  information  in  this  system 
originates  with  the  receipt  of  a  request 
for  reimbursable  services  from  the  party 
in  interest.  In  addition,  information  in 
this  system  is  derived  from  Customs 
Form  5106  (Notification  of  Importer's 


Number/Application  lor  Importer  s 
Number)  which  is  filed  with  the 
Customs  Service  by  the  importer,  and 
from  Customs  Form  6082  (Work  Ticket) 
which  is  filed  by  the  Customs  Inspector 
who  performed  the  reimbursable 

<;  p  rv  i  r  p  9 

StSTtM  LXLMPTED  FROM  CLP'AIN  PROVISIONS 
OF  THE  ACT 

None. 
Treasury/Customs  .208 

SYSTEM  NAME: 

Restoration  of  Forfeited  Annual  Leave 
Cases — Treasury /Customs. 

■^i  -S'FM  .  :>'::  ation: 

Located  in  the  Executive  Management 
Staff  of  each  region  and  Headquarters 
according  to  list  in  Customs  appendix  A. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SVSTEM: 

Employees  of  the  U.S.  Customs 
Service  who  have  applied  for  restoration 
of  forfeited  annual  leave. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

Employee  applications  for  restoration 
of  leave.  Management  decisions  on 
employee  applications  for  restoration  of 
leave.  Applicable  regulations. 

a  i,;  ■' "  o  r i  tv  for  m  *  *.  "  f  k  a  >. '  i  :5  f  the 
system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  Of  '- 1   on;  '  ma  ■,  '  t  nEO  IM 

the  SYSTEM.  iM'.... ;.  N'>  '■■ '. -r  (.(j«ifcS  OF 
USERS  AND  THi  p,  i-;'  'I'-  :j   «■  jCH  USES: 

These  records  and  mformation  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
Other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
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settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUCIES  ANO  P«ACTCiS  FOB  S'OBinG, 

BETRleVING.  4CCES5  s?.    a£-4'S  sG    AHD 

DISPOSING  OF  :'ECC=:::s   N  T-;  system: 
STOflAGE; 

Records  are  stored  in  manila  folders. 

BETKiEVAflitlTY: 

Records  are  indexed  by  name. 

SAFEG'JARDS: 

Returiii  are  maintained  in  locked 
files. 

Records  are  retained  in  accordance 
with  the  requirements  of  the  Treasury 
Records  Control  Manual. 

SYSTEM  MANAGE -'.S,  AND  AO:;H£SS: 

Director,  E.xeculive  Management  Staff 

in  each  resion  and  Headquarters. 

NOTIFiCATlO*!  P«DCEO--Rc 

See  Customs  appendix  A. 

HECORD  ACCESS  3^0C£DUSES: 

bee  Customs  appendix  A. 

CONTHSTINC  R6C0«0  PROCEDURES: 

S-  -    \      s'^,  C"stnr:s  appendix  A. 

RECOnO  SOURCE  CATECjCm:£S. 

Evidential  matenals  supporting 
employee  applications  for  restoration  of 
forfeited  annual  leave.  Evidential 
materials  supporting  management 

S'S'-EM  EXEMPTED  ?aOM  C£0'A  H  »>«0VISIONS 
OF  TXE  ACT 


Treasury, XjS'o-s    r09 
SVSTEM  NAME. 

Resumes  of  Professional  Artists — 
Treasury/Customs.  i 

S'STEM  LOCA'-iOS: 

i'iUd  uiCt^iwT.  New  York  Seaport 
Area,  6  World  Trade  Center,  New  York, 
NY  10046. 

CATEGORIES  C-    NOIVIDUALS  COVERED  BV  THE 

S'S^EM. 

Professional  Artists.  | 

CA^EGCS  ES  OF  RECORDS  IN  THE  SYSTEM: 

Ai  US'  s  name  and  professional  art 
background. 

«,*''CO'^y  rOS  MA  >'£NANCE  OF  THE 

s -stem: 

']  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 


ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SVSTEM.  INCLUDING  CATEGOC  ES  Of 
USERS  AND  THE  PURPOSES  OF  SjCw   JSF  S 

These  records  and  information  in  the 
records  may  be  used  to  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVINQ.  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECOAOS  IN  THE  SYSTEM: 

STORAGE: 

Paper. 

RETRIEV  ABILITY: 

Alphabetical  listing. 

SAFEGUARDS: 

Filing  cabinet,  office  locked  at  end  of 
day 

RETENTION  ANO  DISPOSAL: 

Records  are  disposed  of  in  accordance 
with  the  requirements  of  the  Treasury 
Records  Control  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Area  Director  New  York  Seaport 
Area.  6  World  Trade  Center,  New  York. 
NY  10048. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Resume  information  provided  by 
artist. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
Treasury/Customs  .210 

SYSTEM  NAME: 

Revocation  of  I.D.  Privileges  and 
'"Cash  Basis  Only"  for  Reimbursable 
Services  List-Treasury/Customs. 

SYSTEM  location: 

Financial  Management  Division- 
Districts  and  Ports,  99  SE  5th  Street. 
Miami.  FL  33131. 

CATEGORIES  OF  IN04VI0UALS  COVERED  BY  THE 
SVSTEM: 

Corporate  and  Individual  Brokers. 
Importers,  Carriers,  and  Private 
Individuals. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Corporations  and  individuals  in 
financial  difficulty. 


AUTMORfTy  FOa  MAINTENANCE  OF  THE 
SVSTEM; 

5  U.S.C.  301;  Treasury  Depariment 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  W 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  ANO  TVI€  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICES  AND  PRACTICES  fC<^  S 'OP  NG, 
RETRIEVING,  ACCESSING,  RETAINING. 
D'SPOSiNG  OF  RECORDS  IN  THE  StSTEM, 

S-OCiGE: 

Flies  are  maintained  in  an  unlocked 
drawer  \A,Mt}-,;n  a  metal  file  cabinet. 

RETRiEVABlUTY: 

Alpha  File  in  Manila  Folder  by  Month. 

SA.r£  GUARDS: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Financial  Management  Division 
within  the  Customs  Service  Building. 
During  non-working  hours  the  room  in 
which  the  metal  container  is  located  is 
locked. 

RETENTION  ANO  DISPOSAL: 

These  files  are  retained  as  prescribed 
by  GAD  Regulations  or  until  there  is  no 
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longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  files  are  transferred  to 

tVp  FedpTMl  Rprnrds  Cpntpr 

S  'STEM  MAMAC£R(S)  AND  AOOfieSS. 

Director  of  Financial  Management.  99 
SE  5th  Street.  Miami.  FL  33131. 

NQ-'.FlCATiON  PROCE0l,aE 

See  Customs  appendix  A. 

CECOSO  access  PHCCESL'PFS 

bee  Lusioms  appenaix  A. 

CONTESTING  RECORD  PBOCEDURFS 

See  Access.  CusiLi.ha  aj-'j^t^iuix  A. 

RECOBD  SOURCE  CATEGORIES: 

Utr.e.'dted  m  house  by  Accounting 
Personnel  from  delinquent  bill  listings 
and  open  file  of  outstanding  bills. 
Additionally,  feedback  from  Districts 
and  Ports  on  bankrupt  firms  and  from 
Regulatory  Audit  Division  on  firms  in 
Financial  difficulty  or  under 
investigation. 

S'STEM  EXE.MPTED  FROM  CF^'^A^N  oROVISiONS 
Of  THE  ACT 


None. 
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S  "S'EM  NAME: 

Sanction  List,  Treasury/Customs. 

S'S'-E'^  location: 

Director.  U.S.  Customs.  National 
Finance  Center,  PO  Box  68907. 
Indianapolis.  Indiana  46228. 

CiTEGOBiES  0=  ;N0(ViC.jiL5  COvERtD  B-    '-•■ 
S'STEM: 

i  erior.i  who  are  indebted  to  the 
United  States  Government  for  bills  that 
are  unpaid  and  past  due. 

CATEGORIES  Of  RECCDS  <N  THE  SYSTEM: 

i^ihUng  IS  issueu  vvern..y  showing 
individual's  name  and  address  plus 
number  and  amount  of  unpaid  and  past 

due  hii!<;. 

aUThOn''^V   fO«  W  4  A'EN  ANCE    Of    THE 
c  V  S'CM 

5  U.S.C-  .301;  Treasury  Department 
nrrli-'r  Nn    Ir,"    Rpvispd.  as  wmpndf'd, 

BOo^!\E  USES  Of  RE COPDS  MAiNTA;~Er  'N 
T"c  S'STEM,  »NCLUOiN&  CATEGORIES  Of 
iSERS  ANO  THE  PURPOSES  OF  SoCH  USERS. 

These  records  and  information  in  the 
records  may  be  used  to  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 


POLICIES  AND  PRACTICES  FOR  STOWMG. 
RfRiEViNG,  ACCESSING,  BETAiNtNG, 
DISPOSING  OF  RECOROS  IN  THE  SYSTtM: 

STORAGE: 

Each  sanction  list  is  stored  in  a  file 
drawer  in  an  unlocked  file  cabinet. 

RF^ntEVABiUTy; 

■r  ,   .  Don  list  is  identified  by 
month  and  year  of  issuance. 

i  ne  fiie  cabinet  described  above  is 
maintained  within  the  area  assigned  in 
the  Customs  Office.  During  nonworking 
hours  the  room  and/or  building  in  which 
the  file  cabinet  is  located  is  locked. 

Pt  ''EN^  C>*«  *SD  T'SOOSAL: 

Retained  in  Customs  Office  for 
minimum  of  one  year.  Disposal  in 
accordance  with  Records  Control 
Manual 

SYSTEM  MANAG£R(S)  AND  AOSRESS. 

Director,  U.S.  Customs.  National 
Finance  Center,  PO  Box  68907. 

^nd^^^.■^nn!iR.  Indiar-.a  46022. 

NC^if  ■CATiOM  PROCEDCHE 

See  Customs  appendix  A. 

Pt  cc  ■=::  iccEfS  ppocr^;-,,sES: 
See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

Spp  Aocpss.  CLs'orr.5  appendix  A. 

PtCOOO  SOURCE  Ca-EGORiES: 

The  information  in  this  listing  is 
secured  from  CF  6084  Bill  Form  issued  to 
each  individual  and  correspondence 
files  maintained  for  individuals. 

S-STEM  FXEMP'ET  re  CM  Ct  c"  i»   ><  !"SOv   S  '  C  N' ' 
OF  THE  AC. 

None. 

■''e:>sary 'C..,;sto-^S  .212 

I  VS/^EM   NAME: 

Search/Arrest/Seizure  Report — 

Trrasurv/Customs. 

5-  S'EM  lOCATjON: 

Office  of  Enforcement  Offices  of  the 
U.S.  Customs  Service.  (See  Customs 
appendix  A.) 

.  A'EGOS:tS  OF  !».;■  VOuA..S  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  or  may  have 
violated  a  law  of  the  United  States. 

Name,  alias,  aate  ol  birin.  age. 
personal  data,  addresses,  home  and 
business  telephone  numbers, 
occupation,  background  information, 
associations,  license  number  and 
registration  number  of  vehicle,  vessel 
and/or  aircraft,  mode  of  entry  of 


individual  or  contraband,  fingerprints, 
pictures,  declaration  forms,  cash 
receipts,  receipt  for  seized  goods,  all 
other  forms  pertinent  to  the  case,  such 
as  Notice  to  Master,  etc. 

A  .  i  ■■"  "'>«:"•    '  O  fi    ki.  A  '  S  ''■  f  »•  »  K  '  E  Of  THE 

S«STEM. 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUT'Nf    ,.„SfS  O'   nrCOnr'S  Ui'M'c   Nt  D  IK 

THE  S''  S'f  "Hi,    iMCi,  i-'tMHG  C  A'-f  ;,on.f  S  Of 
USEPi    *'>:     "-f   P-fi!-''>SIS  O*    "-■.-'-:  SES: 

These  records  and  information  m  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings:  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 


POLICIES  A  ^ 

PETRI  ev^N  c 
OISPC  •••»!■  • 

STORAGE: 


•  ft  i  S  FOR  STORING, 

f<"5  ".G    RETAINING,  AND 

,,,-.«;  .;  iMTHE  SYSTEM: 


Each  case  is  placed  in  a  folder  which 
is  filed  in  numerical  order  according  to 
the  assigned  case  file  number.  These 
files  are  kept  in  a  locked  metal  cabinet. 


RETRIEVABIUTY: 


The  above-mentioned  case  file 
numbers  are  cross-indexed  by  name  to 
such  numbers,  and  cards  are  filed 
alphabeticaliy  within  a  metal  file  box. 
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SAFEGUARDS: 

The  metal  file  cabinet  and  the  metal 
file  box  are  located  within  an  office  that 
is  locked  during  nonworking  hours. 

RETENTION  AND  DISPOSAL: 

These  cases  are  retained  for  a  period 
of  three  years  after  which  they  are 
•destroyed  together  with  related  index 
cards. 

sys'em  ma-.a:,?:  s   an^  address: 
Special  Agent  in  Charge.  (See 

rnstome  appendix   A  1 

'"E'EVS  EXEMPTED  FROV  CERTAIN 
PROVISIONS  OP  THE  ACT: 

Thi.s  svs'.Pin  is  exempt  from  5U.S.C. 
552a  (c)('3).  (d)(1).  (d)(2).  (d)(3).  (d)(4). 
(e)(1).  (e)(4)  (G).  (H)  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a  (k)(2). 

T'e-sury/Customs  .214 


Seizure  ¥A> 


-Treasury/Customs. 


SYSTEM  LOCATION: 

Special  Agent  in  charge.  Room  508, 
U.S.  Customs  Service,  6  World  Trade 
Center,  New  York,  NY  10C48. 

CATEGOPIES  OF  INDIVIDUALS  COVERED  BY  THE 

5 "STEM: 

Ship  masters,  ship  crew  members, 
longshoremen,  vessels,  private  aircraft, 
private  vessels,  individuals  from  whom 
seizures  have  been  made,  or  upon  whom 
Memoranda  of  Information  Received 
and  Reports  of  Investigation  have  been 


CATEGO^.cS  Of  ^cCCROS  IN  THE  SYSTEM: 

Memoranda  of  Information  Received 
and  Reports  of  Investigation  which  are 
reports  from  law  enforcement  agencies 
of  suspects  or  arrests.  Reports  of 
Seizures  by  Customs,  other  information 
indicating  violators  or  suspected 
violators. 

Aj-^C^  --   -  :=  v..    .TENANCE  OF  THE 
S  -  S-EM. 

5  U.S.C.  301. 

PO'.-'Ne  vSi'  :, -  =Ec;i=os  va  ■■.■a  ■«? '. 

THE  -■;-£«  %:.  ,:;■.'-  CATEGORIES  OF 
tSHo^  A^C  '-£  'wK PCS-: 3  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  reguldtion,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 


Federal,  Slate,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  vvith 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manila  files  within  metal  Tile  cabinets. 

RETRIEVABIUTV: 

Alphabetical;  for  aircraft  or  car  by 
number:  by  seizure  number;  by  name  of 
individual. 

SAFEGUARDS: 

Room  has  a  24-hour  guard  and  is 
locked. 

RETENTION  AND  DISPOSAL: 

Seizure  files  are  maintained  for  three 
years  after  final  disposition.  Memoranda 
of  Information  Received  are  maintained 
as  long  as  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Patrol  Division,  U.S. 
Customs  Service,  6  World  Trade  Center, 
.New  York,  NY  10048. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PRO      S  CNS 
OF  THE  ACT: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  {d){4), 
(e)(1),  (e)(4)  (G).  (H)  and  (I),^nd  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2). 

Treasury/Customs  .215 

SYSTEM  NAME: 

Seizure  Report  File — Treasury/ 

Customs. 

SYSTEM  location: 

U.S.  Customs  Mail  Facility,  Room  416, 
1675  7th  Street,  Oakland,  CA  94615. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BV  the 
SYSTEM: 

Individuals  to  whom  prohibited 
merchandise  is  addressed. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address,  property  description, 
estimated  foreign  value,  duty,  domestic 
value,  circumstances  of  seizure,  sender, 
section  of  law  violated,  delivery  to  San 
Francisco  seizure  clerk. 

AUTHORITY  f^O"  MAI«.te*. ANCE  OF  thf 

system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  W 
THE  SYSTEM.  INCL;.D1NG  CATEGORIES  O^ 
USrrs  AND  THE  PURPOSES  OF  SUCH  USES: 

::.L,.L,  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STO'.tNG, 
RETR.tVING.  ACCESSING,  RETAINING,  AND 
DiSPOSiNG  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE; 

The  information  in  this  system  is 
contained  on  Customs  Form  6051 
Custody  Receipt  for  Retained  or  Seized 
Property  and  Customs  Form  151- 
Search/Arrest/Seizure  Report.  These 
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forrris  ar*^  p;.iced  v.  ithin  file  folders 
which  arf  locatrd  'n  a  metal  file  cabinet. 

RETRIEVftBIUTY: 

Edth  Seizure  Report  and  Custody 
Receipt  (stapled  together)  are  identified 
by  the  name  of  the  person  to  which  the 
seized  items  are  addressed  and  the 
names  are  filed  by  seizure  number  by 
fiscal  year. 

SAFEOUAROS: 

The  file  folders  are  placed  within  a 
metal  cabinet  which  is  located  within  an 
office  that  is  locked  during  non-working 
hours.  The  building  is  guarded  by 
uniformed  security  police  and  only 
authorized  persons  are  permitted  in  the 
building. 

Last  three  fiscal  years  records  are 
kf  pt  in  a  file  cabinet  in  the  office. 

SYS'"£M  WiANAGEf»(S)  AXD  AOCFtSS. 

Chief.  Mail  Branch.  See  location 
above. 

NC~nC«TlON  PROCEDURE: 

See  Ca3to."ns  appendix  A. 

SECORO  ACCESS  PROCEDURES: 

Sep  Customs  appendix  .\. 

CCN-tSTtNG  RECORD  PROCEOui^iS 

See  Access.  Customs  appendix  A. 

--:CCRO  SOURCE  CATEGCF'ES 

The  information  in  this  system 
originates  with  and  consists  of 
inform.ation  obtained  from  mail 
shipments. 

S'S'^EM  EXEMPTED  F=>OM  CERTAIN  PAOV'SiOSS 
Or  THE  ACT. 

None. 

T'-e3Tu<'\  /Cystcms  ,2''  ' 
S  -  S'tM  »iiflME' 

Set  Off  Files— Treasury/Customs. 

SYSTEM  LOCATION 

Financial  Mdiidgement  Division.  99 
SE.  5th  Street.  Miami.  PL  33131. 

CATEGORIES  OF  JNOIVIDUALS  COVERED  BY  the 
SYSTEM; 

importer  of  Record,  customhouse 
broker,  parties  in  interest. 

CATEGORIES  OF  RECORDS    K  THE  S-S-^EM: 

Name,  address,  identification  number, 
copies  of  refund  checks  and  copies  of 
set  off  bills. 

AUTHORITY  FOR  MAINTENANCE  Of  TH£ 
SYSTEM: 

5  U.S.C  301,  TredSjrv  Department 
Order  No,  165,  Revised  h'=  a:-'-  "df  d 


ROUTINE  USES  OF  RECORDS  KAINT AINEO    N 

THE  .SvSTEM.  INCLUOIMG  CATEGORIES  O^ 

USE  as  A>.0  THE  PURPOSES  OF  SUCH  uSr- S 

These  records  and  information  m  the 
records  may  be  used  to;  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation:  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
crimin;''  l^w  prnr.ppdines. 

PDL'f^'ES  AND'  P«AC':C.ES  ;"0P  S"  C  =- •  n  ... 
PETSitvING,  ACCESSING.  RE- A' Hi  *«•■■■:    *  ^•• 
O.S-^OiiNG  OF  OECOPOS  :"  ^■■•'f   S-  j'tS*. 

STORAGE. 

Files  are  maintained  in  an  unlocked 
drawer  within  a  metal  file  cabinet. 

Kf  o.t .  Ad'„„;Ty: 

File  iclders  with  individual's  name 
annotated  with  set  off 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Financial  Management  Division 
within  the  Customs  Service  Building. 
During  non-working  hours  the  room  in 
which  the  metal  container  is  located  is 
locked. 


ifTFN" 


:,N  AND  DiSPOSAU 


ihese  flies  die  itidined  as  prescribed 
by  GAD  Regulations  or  until  there  is  no 
longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  files  are  transferred  to 
the  Federal  Records  Center. 

S  'S^M  MA>«AGE«(S)  AND  ADORtSS: 

L),.'-eu.;.jr  ui  F.na.nc;ai  Nianagement.  99 
SE.  5th  Street,  Miami,  FL  33131. 

»,CTiF(CATtoN  procedure: 
See  Customs  appendix  A. 


bee  CusiultiS  dplj^'lnJ:^  .-^ 
CONTESTING  RECORD  PROCEDUNES: 

c;pp  ^r^f^<;c,  Ci^'tirr.s  appendix  A. 

RECORO  SOURCt  CATEGORIES: 

District  Directors.  Port  Directors. 
Import  Control  Officers.  External 
Auditors  and  Other  Customs  Employees. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
Treasury/Customs  .319 

SYSTEM  NAME: 

Skills  Inventory  Records— Treasury/ 

Customs. 

SYSTEM  LOCATION; 

Human  Resources  Division.  US. 
Customs  Service.  Washington.  DC 
20229. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  are  maintained  in  this  system 
on  Customs  personnel  in  grades  GS-13 
and  above. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Data  elements  to  provide  a  complete 
skills  profile  of  the  employee. 

AUTHORITV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINf  -"rf  t»r  PFrOROS  MAINTAINED  IN 
THE  $VS'     ^     *  ^"0  CATEGORIES  OF 

USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to;  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  197B.  5 
use  7111  and  7114. 

POUCIIS  *••;,   P^A'-  -  .  f  ■■  '■  •   ••  ;  ■     '    >  ■ 

nr-nu:,  MG,  Af.  cf  SS1N&  rl:  wnsnG,  A.na 

J    St-C=.  Ht.  '■'   "^  <"'■  -'  '■    •>  THE  SYSTEM: 

S'  :".'j  AG! 

Records  are  maintained  on  a  Customs 
Fnrm  1  ?i  find  Mag-tape. 

RETB.tvAeii-rrr: 
Rpcorrts  are  indexed  by  name. 

SA>ei*o*HuS. 

Records  are  maintained  in  locked  file 
and  limited  access  to  computer  system. 
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RETENTION  AND  ^ISPOS-^L. 

Records  are  maintained  until 
separation  of  an  employee  from  the 
Customs  Service. 

S^S'EV  MASAGE3!S,i  A».C  AODaESS: 

Director,  Human  Resources  Division, 
U.S.  Customs  Service,  Washington,  DC 
20229. 

SOTlFICATtON  PBOCEDURE: 

-  •  •■  ^   -  •   "■■">  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 


CONTEST 


:'"..BES: 


See  Access,  Customs  appendix  A. 

BECCD  SOURCE  CATEGORIES: 

Ci  -l_i  ;vhich  is  prepared  by  the 
employee. 

S»  STEMS  EXEMPTED  FROM  CERTAIN 
PROViSiOftb  Of  THE  ACT: 

"•.'one. 


.sto  "S    220 


3/STEM  NAME 

Supervisory  Notes  and  Files  SF-7B- 
Treasury/Customs. 

SYSTEM  locatjoh: 

Records  are  located  with  the 
immediate  super.isor  or  at  the 
immediate  supervisor's  operating  office. 
fSee  Customs  appendix  A.) 

c4-ec0a  es  of  noiviouals  covered  by  the 
system: 

Customs  emDlovees. 

Cx'EGOa  ES  Of  "cCOROS  ■■H  THE  SYSTEM: 

SF-7B  card  contains  identical 
information  to  that  contained  on  SF-7 
card;  in  addition  it  can  have  attached  or 
separately-maintained  supervisory  notes 
concerning  an  employee's  performance 
on  the  job,  conduct,  counseling  sessions, 
training  recommended  or  taken,  awards 
granted,  emergency  contact  information, 
job  assignments,  to  be  used  for 
administration  resource  purposes  in 
recommending  or  authorizing  discipline, 
recognition,  assignment  of  performance 
rating,  training,  job  assignments,  leave 
requests,  and/or  similar  matters. 

A'J'iOBlTV   C0«   MAiN-ESANCE    OF  THE 
SYSTEM. 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  PECORDS  MAiN^AiNED    N 
THE  SYSTEM,  INCLUCNG  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Thebe  records  a.nd  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 


record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  (n  the  sys"? m" 

storage: 

Records  are  stored  in  manila  folders 
or  special  file  cabinets. 

retrievability: 

Records  are  indexed  by 
organizational  code  and  name. 

safeguards: 

Records  are  stored  in  lockable  metal 
filing  cabinets  or  in  a  secured  room. 
Alternative  storage  facilities  may  be 
employed  provided  they  furnish  an 
equivalent  or  greater  degree  of  physical 
security. 

retention  and  disposal: 

Records  are  retained  while  employee 
is  employed,  and  are  destroyed  upon 
separation. 

system  manager(s)  and  address: 

Director,  Labor  Employee  Relations 
Division,  Office  of  Human  Resources, 
U.S.  Customs  Service,  1301  Constitution 
Avenue,  NW.,  Washington.  DC  20229. 
(See  Customs  appendix  A.) 

NOTIFICATION  PROCEDURE: 

Write  to  systems  manager  specifying 
type  and  location  of  information 
requested  and  name  and  provide  your 
social  security  number  and  supervisor's 
name,  title  and  office  location. 

RECORD  ACCESS  PROCEDURES: 

Write  to  systems  manager. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  systems  manager. 
RECORD  SOURCE  CATEGORIES: 

Form  SF-50,  employee  and  employee's 
supervisors. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Treasury/Customs  .224 

SYSTEM  name: 

Suspect  Persons  Index — Treasury/ 
Customs. 

SYSTEM  location: 

U.S.  Customs  District  Officers  located 
at  the  following  addresses:  620  E.  10th 
Avenue,  Anchorage,  AK  99501;  215  1st 
Avenue,  No.,  Great  Falls,  MT  59401;  335 
Merchant,  Honolulu,  HI  96813;  511  NW. 
Broadway,  Portland,  OR  99209;  555 


Battery  Street,  San  Francisco,  CA  94126: 
First  &  Marion  Sts..  Seattle,  WA  98714. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 

SYSTEM. 

Persons  suspected  of  violation  of 
Customs  Laws. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

\  :::>:  and  related  file  number. 

aj-hority  for  maintenance  of  the 
system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  w'SES  OF  RECORDS  MAINTAINED  !N 
THE  SVS-EM.  INCLUDING  CATEGORIES  OF 
USERS  AND  TME  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACT!CES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  folders  and  stored  in 
metal  file  cabinets. 

RETRIEVABILrrV: 

The  office  and  building  are  locked 
during  non-working  hours. 


Federal  Register  /   Voi    5",  No 


/  F 


April  17.  1992  /  Notices 


13993 


SAFEGUARDS: 

Alph.ibeticai  b>  use  of  cross  ir:dex. 

RETENTION  AND  DISPOSAL; 

Records  are  maintained  and  disposed 
of  in  accordance  with  Records  Disposal 

Manual 

SYSTEM  MANAOER(S)  AND  ADDRESS 

District  Director  of  Customs.  See 

locatiof.  al)o\p 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  Of  THE  ACT: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (dUD.  (d)(2),  (d)(3),  (d)(4), 
(e)(1).  {e)(4)  (G),  (H)  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552afk)(2) 

Treasury/Customs  .226 

sv^STEM  name: 

Television  System — Treasury/ 
Customs 

SYSTEM  location; 

Oft'ice  of  Port  Director.  U.S.  Border 
Station,  San  Ysidro,  CA  92073. 

CATEGORIES  OF  INDIVIDUALS  COVERED  B»  TmE 
SYSTEM: 

Persons  involved  in  incidents  related 
to  a  secondary  search  and  subsequent 
disturbance  while  entering  the  United 
States  from  Mexico. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM 

An  audio-video  cassette  recording  of 
persons  being  escorted  into,  as  well  as 
inside,  the  secondary  offices  of  the 
Customs  area  of  the  Port  of  Entry. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM; 

5  U  S.C  3C1.  Treasury  Department 
Order  No.  165,  revised,  as  amended,  and 
the  Customs  Regulations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Tnese  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessar>'  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 


individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POL!C;ES  AND  PRACTICES  FOR  STORING 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  TME  S^-S^FM: 

S^'ORAGE: 

Audio-video  cassette. 

BE^BJEVABILlTY 

By  subject's  name,  date,  and  time. 

SAFEGUARDS: 

Cassettes  are  under  control  of  Port 
Director  and  released  only  to  the  courts 
when  subpoenaed  or  when  requested  to 
be  reviewed  by  subject  and  his  attorney. 

RETENTION  AND  DISPOSAL: 

.\..  cufas^ttth  With  incidents  are 
retained  for  six  months.  Those  on  which 
some  action  may  be  taken  are  retained 
for  one  year  or  close  of  the  case. 
Cassettes  are  reusable.  Therefore, 
erasure  occurs  when  new  recording 
takes  place. 

S'tSTEM  MANAGER(Sl  AND  ADDRESS 

Port  Director.  U.S.  Border  Station,  San 
Ysidro.  CA  92073. 

NOTIFICATION  PROCEDURE 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES; 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES 

S--f  A:  ,  f '-S    ii'".  ■.  1 

RECORD  SOURCE  CATEGORIES. 

A^jio-video  recording  of  persons 
being  escorted  into  the  Customs  area. 

SYSTEMS  EXEMPTED  FROM  01=^ ~  t.'^ 

PROVISIONS  OF  THE  ACT; 


Trpas.j-'v  "Ct->stO''^"is 


S  ■•  S  '  f  M    X  A  M  E 


leiiipuidiy  Importation  Under  Bond 
(TIB)  Defaulter  Control  System— 
Treasury/Customs. 

U.S.  Customs  Service,  Office  of 
Enforcement  Support,  1301  Constitution 
Avenue,  NW,  Washington.  DC  20229. 

CA-(GO«*'f  S  0<    'NOtVIDUALS  C:-;vl=  UK'   t,  ■    "HE 
SYSTEM: 

Individuals  who  have  been  denied 
T.I.B.  privileges  because  of  failure  to  pay 
outstanding  liquidated  damages. 

CA'fGORifS  C'f  OECORCS  'S  'Kf   S'>''-;'rv 

inciviauai  s  name,  personal 
identifying  numbers  and  characteristics, 
address,  company  and  case  description, 
etc. 

AU'THOR'^'V  rOF  M&'N^FK'ANCEOFTHE 

E  V  S  ■■'■  t  M 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  revised,  as  amended. 

RO'J"^'"<E  'JSFS  0«"  Pf  CORT'S  Mi  >VAINED  IN 

'■mi;  s>s'em  ihc.w'Osnc  '■■  t "KjORies of 

1,'SERS  AND  'i^f   PlJ«c><5S(-S  0'   SiJCHUSES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 
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PCLtClES  ANO  PRACTICES  fCM  STOPIHG, 

RETRiEVtNG,  ACCESSING.  RETAINING.  ANO 
DISPOSiNO  OF  RECORDS  :V  ^UE  SYSTEM; 

STORAGE 

(1;  Magnetic  disc  asd  tape  stordge;  (2) 
}  lard  Copy;  (3)  Microfiche  files. 

retbievabiuty: 
Indexing  is  by  violator  name. 

SAFEGUARDS: 

A:i  :nq_..-;j3  are  made  by  officers  with 
full  field  background  investigations  on  a 
"need  to  know"  basis  only.  Procedural 
and  physical  safeguards  are  utilized 
such  as  accountability  and  receipt 
records,  guards  patrolling  the  area, 
restricted  access  and  alarm  protection 
systems,  special  communications 
security'  etc. 

RETENTION  mND  DiSPOSAw 

Records  are  disposed  of  in  accordance 
with  the  requirements  of  the  Treasury 
Records  Control  Manual. 

S    STEM  «AHAGER'S;  A».D  ADOSESS; 

Assistant  Commissioner,  Office  of 
Enforcement  Support,  U.S.  Customs 
Service,  1301  Constitution  Avenue.  NW, 
Washington,  DC  20229. 

NOTIFICATION  PaOCEOtmE: 

SpeCs-  --  .--.-^x  A. 

RECORD  ACCESS  POOCEDORES- 

See  Customs  appendix  A, 

COKTESTING  RECOSC  Pcn.'.j  j^oj  «; 

See  Access,  above. 

RECORD  SOURCE  CATEGOAICS: 

Customs  officers  completing  Customs 
Form  164  (TECS-TIB  Defaulter  Control). 

S'?.TEM3  E»EMP^ECi  f»CW  Cf  a'AIM 
PROVIStO»«S  0*  Twf  liCT. 

T'easjrvjCoSior.s  .232 

S-STEM  HA.V<E. 

Tort  Claims  Act  File — ^Treasury/ 

Customs. 

SYSTEM  LOCATION: 

Office  of  the  Regional  Counsel,  Room 
7422,  New  Federal  Building,  300  N.  Los 
Angeles  Street.  Los  Angeles,  CA  90053; 
Regional  Counsel  of  Customs,  6  World 
Trade  Center.  New  York.  NY  1004«; 
Office  of  the  Regional  Counsel,  U.S. 
Customs  Service.  North  Central  Region, 
55  E.  Monroe  Street,  Room  1417. 
Chicago,  IL  60603;  Office  of  Regional 
Counsel,  Suite  1220,  500  Dallas  Street. 
Houston,  TX  77002;  Office  of  the  Chief 
Counsel,  U.S.  Customs  Service 
tieadquarters,  1301  Constitution 
Avenue,  NW,  Washington.  DC  20229; 
Office  of  District  Counsel,  555  Battery 


Street.  San  Francisco,  CA  94126;  and 
Office  of  District  Counsel  909  First 
Avenue,  Seattle,  Washington,  98174. 

categories  of  inoivumjals  co  <  epe  o  b  '  ^ht 
system: 

Private  persons  who  have  filed  or  may 
file  claims  under  the  Federal  Tort 
Claims  Act  for  property  damage  or 
personal  injury  allegedly  caused  by  a 
wrongful  or  negligent  act  or  omission  on 
the  part  of  a  Customs  Service  employee 
while  acting  within  the  scope  of  his 
employment 

CATEGORtES  OF  RECORDS  IN  " "f  S'STEM: 

Reports  of  Investigation  regarding 
accidents  involving  Customs  employees, 
documents  relating  to  the  administrative 
handling  of  the  claims  filed  thereon,  and 
documents  submitted  by  the  claimant  in 
support  of  the  claim. 

AUTHORITY  >  JK  m  A  »■    E  ».A»lCE  OF  THE 

system: 

28  U.S.C  2672,  et  seq;  28  CFR  14.1,  et 
seq:  31  CFR  3.1.  et  seq;  Treasury 
Department  Administrative  Circular  No. 
131,  dated  August  19, 1965. 

routine  uses  of  RECCHL=  Mi  n-'-NED  -m 
THE  system,  including  Cft'E.^    P'ES  OF 
users  ANO  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civiL  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 


POUCIES  AND  PRACTICES  FOR  STOR»<C 
RETRieVWa  ACCESSING,  RETAMUNG,  ANO 
DISPOSING  Or  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

Each  case  .^i!e  is  inserted  in  a 
numerical  file  folder  which  is  filed  in  aa 
unlocked  drawer  within  a  metal 
container. 

RETRiEVAatLITY: 

Each  case  file  is  identified  in  the 
numerical  file  folder  within  the  metal 
container  by  the  r,n:r\e  of  the  perenri 
who  has  filed  or  m.^.y  f.Je  a  tidirr 

SAFEGUARDS; 

During  non-working  hours  the  room  in 
which  the  metal  container  is  located  is 
locked,  and  access  to  the  building  is 
controlled  at  all  times  by  uniformed 
guards. 

RETENTION  ANO  DtSPOSAU 

Tort  claim  files  .ire  retained  until 
there  is  no  longer  any  space  available 
for  them  within  the  meta!  container,  at 
which  time  the  oldest  closed  files  are 
transferred  to  the  Federal  Records 
Centers. 

SYSTEM  MANAOER(S)  A.VO  ADDRESS: 

RogiOP.il  Counsel,  Room  7422,  United 
States  Customs  Service,  300  N.  Los 
Angeles  Street,  Los  Angeles.  CA  90053; 
Regional  Counsel,  L'  S.  Customs  Si^rvice. 
6  World  Trade  Center.  New  York.  NY 
10048;  Regional  Counsel  of  Customs, 
Room"1417,  U.S.  Customs  Service,  55  FL 
Monroe  Street,  Chsr ^iso,  IL  60603; 
Regional  Counsrl,  Suite  1220,  U.S. 
Customs  Service,  500  Dallas  Street. 
Houston,  TX  77002;  Chief  Counsel,  U.S. 
Customs  Service  Headquarters,  1301 
Constitution  .Avenue.  NW,  Washington, 
DC  20229;  Ot.nce  of  District  Counsel,  55 
Battery  Street,  San  Francisco,  CA  94126; 
and  Office  of  District  Counsel,  909  First 
Avenue,  Seattle,  Washington  98174. 

NOTiFiCATSON  procedure: 

See  Customs  appendix  A. 

RECORD  SCH^«»CE  CATEGOr.lES: 

The  information  contained  in  these 
files  originates  with  a  Standard  Form  95 
(Claim  for  Damape  or  Injury )  which  is 
completed  and  fded  with  the  Customs 
Service  by  the  claimant.  Using  these 
forms  as  a  basis,  investigations  are 
conducted  by  authorized  Customs 
Service  inx  estigativc  personnel  in  order 
to  determine  the  facts  surrounding  the 
claims.  During  these  investigatiors 
information  may  be  elicited  from 
Customs  Service  employees,  private 
persons,  or  any  other  parties  who  m.^iy 
have  information  regarding  the  facts 
surrounding  the  claims.  When  a  claim  is 
not  filrd.  the  information  is  limited  to 
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the  investigative  reports  o!  the  propcty 
damage  or  personal  injury 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIOMS  OF  THE  ACT: 

This  system  is  exempt  froir.  5  I'.S  C. 
552a  (c)(3).  (dl(l),(d)(2i.(dji3),(dli4], 
(e)(1).  (e)(4)  (G),  (Hj  and  (I),  and  jfl  of 
the  Privacy  Act  pursuant  to  SI'S  C 
552a  (k)(2). 

Treasury/Customs  .234 

SYSTEM  name: 

Tort  Claims  Act  Fiie— Treasury/ 
Customs. 

SYSTEM  location: 

Offices  of  the  District  Directors.  North 
Central  Region,  Chicago.  DL  60603.  (See 
Customs  appendix  A.) 

categories  of  (nwviduals  covered  bv  the 
system: 

All  individuals  presenting  claims  of 
damage  to  personal  property  resulting 

from  Customs  activities. 

categories  of  records  in  the  system: 

Written  damage  claims  supported  by 
«->timates,  bills,  claim  forms  and  interna! 
Customs  Service  memoranda. 

authority  for  maintenance  of  the 
system: 

31  CFTl  part  3;  5  U.S.C.  301;  Treasury 
Department  Order  No.  165.  revised,  as 
amended. 

ROUTINE  uses  of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  including  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

These  records  and  information  in  the 
records  may  be  used:  To  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING    AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Filed  in  cabinets  in  the  District 
ni rectors  offices. 

RETRlEVABiLITY: 

Folders  filed  in  alphabetical  sequence 

SAFEGUARDS: 

File  cabinets  are  located  within  the 
area  assigned  in  the  Customs  office. 
During  non-working  hours  the  room  in 
which  the  cabinets  are  tocated  is  locked. 

RETENTION  AND  DISPOSAL: 

Retained  m  District  Directors  offices 


I  or 


three  years  then  transferred  to  the 


Federal  Records  Centers  for  seven  years 
and  three  months  prior  to  destruction. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

District  Director  as  appropriate  in  the 
N.irth  Central  Region.  Chicago,  IL.  (See 

(>:t.:nms  appendix  A  ] 

NOTIFICATION  procedure: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Custorris  append: \  .\- 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  above. 

RECORD  SOURCE  CATEGORIES; 

The  information  in  this  system 
originates  with  a  written  claim 
submitted  by  the  claimant,  as  well  as 
information  supplied  on  Standard  Form 
95  and  internal  Customs  memoranda. 

SYSTEMS  EXEMPTED  FROM  CEB^A'N 
PROVISIONS  OF  THE  ACT: 


Treasury/Customs  .238 

SYSTEM  NAME: 

Training  and  Career  Individual 
Development  Plans— Treasury/Customs. 

SYSTEM  LOCATION: 

Loidtt-d  .11  the  Human  Resources 
Division  of  each  region  and 
headquarters  and/or  district,  ports,  and 
post  of  duty  of  employees. 

categories  of  individuals  covered  b  •  ''rte 
system: 

\'.\  V  S  Customs  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SvSrtM 

Records  are  maintained  on  training  or 
Other  development  activities  completed 
and/or  planned  for  individual 
employees,  whether  for  programs  such 
as  Executive  Development  or  Upward 
Mobility,  or  other  special  emphasis 
development  programs.  Records  also 
include  such  things  as.  but  not  limited  to 
skills,  abilities,  education,  experience, 
career  plans  and  goals,  and  other 
related  information. 

AwTHORI'TY   FOR  MAINTfN*HC£   OF    '■>-! 

System: 

:;  L.S.C.  301;  Treasury  Department 
Order  No.  165,  revised,  as  amended. 

ROUTINE  USES  Of  RECORDS  MAINfAiNEC  in 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of 
WSERS  AND  THE  PURPOSES  OF  SUCH  USES 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 


POLICIES  AND  PRACTICES  FOR  S^'ORiNu 
RETRIEVING,   ACCESSING     RETAINiHG     and 

Disposing  of  records  in  thi  s»s:em 

S  ■'  0  R  A  G  E 

Records  are  located  in  file  folders, 
and/or  official  personnel  folder. 

OF^RFVABILITV: 

ixcv-uiiis  are  indexed  by  name. 

SAFFGUAROS: 

I. ..cords  are  maintained  in  locked  file 
or  office. 

B.  f  ■  (  N  -^  1 0  N    *  »«  f '   0 1  S  ' 0  h  A,  J. 

Records  are  retained  until  separation 
or  until  employee  is  no  longer  part  of  a 
special  emphasis  program. 

S'S'tM  MAMAOERiS,  ANC>  ADDRESS: 

Director.  Human  Resources  Division, 
in  each  region  and  headquarters. 

NOTif. CATION  PROCEDURE: 

bet  Cubiuiiis  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Cust'"'!'-  .Tnprnnix  A 

CONTESTING  RtCORB  PROCLDuRLS. 

See  Access,  above. 

RECORD  SOURCE  CATEOORIES: 

Information  is  obtained  from  the 
employee  and  supervisors. 

PROV.SiONS  OF  THE  ACT. 

None. 
Treasury/Customs  .239 

Training  Records — Treasury/Customs. 

SYSTEM  LOCATION: 

Scheduling  Office.  U.S.  Customs 
Service  Academy,  FLETC. 

Ci'fGOHifS  OF  INDIVIDUALS  COVERED  BV  THE 

S  •  S  ■  f.  M 

Customs  employees  who  have 
completed  training.  ^i 

C»Tf  GORES  or  RECORDS  IN  THE  SYSTEM: 

bica.iv^ui^  i  urm  182,  Request, 
Authorization,  Agreement  apd 
Certification  of  training.  Selected 
information  also  recorded  in  individuals 
permit  record,  and  a  copy  qf  the  form  is 
filed  in  the  individual's  official 
personnel  folder. 

*  w T  M o B ,  '■>  ^  0 P  V  A  -.  •  [  >.  ANCE  OF  THE 

5  *■  =  ■"■  EM: 

a  U.S.C.  301;  Treasury  Department 
Order  No.  165,  revised,  as  amended. 
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ROUTINE  uses  OF  RECORDS  lilAiXTAlNED  IM 
THE  SYSTEM.  INCLUOLNG  CATEGOOIES  OF 
USERS  AHD  THE  PU^POSCS  Of  SUCM  US£S. 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978.  5 
US.C  7111  and  7114.  , 

POLiClES  AND  PS!4C-  CFS  eon  ITOWNO, 

RE'KIEV!NG.  ACCtr":.3.fya.  HiTAMMaMO 
DISPOSING  or  PECJPDS    N  T.-E  3»S'Ey: 

Storac^e: 

Records  are  maintained  in  file  folders. 
on  file  cards,  on  training  forms,  or  on 
discs.  I 

Records  are  indexed  by  name. 

safeguards: 

Records  are  maintained  in  a  locked 
file  or  room,  or  with  limited  access. 

RETEX'^0^  AnO  DtG'CSAL; 

Records  are  maintained  for  up  to  three 
years  after  employee  separates  from  the 

Service. 

SYSTEM  VAfiAGcSiS)  AND  ACORcSi.- 

-  National  Director  of  Training.  U.S. 
Customs  SVC  Academy.  FLETC. 

NOTIFICATION  PffOCEOUtKl 

U.S.  Customs  Service  Academy. 
Building  70— FLETC,  Glynco.  GA'  31524. 


RICOSQ  a; 


procedures: 


U.S.  Customs  Service  Academy, 
Building  70— FLETC  Glynco.  GA  31524. 

CON-'s<>r.),a  t»ECD-,a  ofoceouoes: 

Li.  w-i:.;.T.s  ^,,:.i^^.  C.cctor,  Office 
of  Human  Resources,  1301  Constitution 
Avenue,  NW.,  Washington.  DC  20229. 

RECOm)  SOURCE  CATEGORIES: 

Information  for  this  file  is  obtained 
from  supervisors,  managers,  instnKtors, 
educational  institutions,  and,' or  training 
facilities  such  as  the  OfTice  of  Personnel 
Management,  Department  of  the 
Treasury,  etc. 

SVSTtUS  EXEMPTED  CROM  CEB-A:« 
PSOV!SIONS  Ce  THE  ACT: 

None. 

SVSTEM  MAME; 

Customs  Automated  Travel  System — 
Treasurj/Customs. 


SYSTEM  LOCATIOM: 

U.S  Customs  Sei-vice.  National 
Finance  Center,  6026  Lakeside, 
Indianapolis,  IN  46268. 

CATEGORIES  OF  iNOtVIOUA.ji  C0Vt3tD  B>  TmE 
SYSTEM: 

Customs  Service  employees  who 
travel  on  official  business.  Private 
individual  traveling  on  behalf  of  U.S. 

Customs  Sprvice. 

CATEGORIES  OF  RECORDS   M     .^E  SYSTEM. 

Travel  authorizations,  travel 
vouchers,  and  travel  advance  records, 
which  contain  the  employee's  name, 
residence,  place  and  mode  of  travel, 
travel  dates,  month  of  travel  advance, 
expenses  incurred,  amount  of  travel 
advance,  amount  of  advance 
outstanding  and  division  code. 

AUTHORrry  for  MAINTEN*  ^    r  or  T-.C 

system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  revised,  as  amended. 


-, '  ■   ;;^;.,  „>  «*i  N''A,N£D  it- 
,irn».c.  CA'tGOCiES  OF 
vs>.~-.  t-;  Of  SUCH  USES: 


ROUTINE  USES  Cf 
THE  SYSTEM,  INC . 
USERS  AND  THE  >' 

These  records  and  information  m  tJie 
records  may  be  used  to;  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (3)  disclose  to 
another  federal  agency  information  to 
effect  inter-agency  salary  offset;  (4) 
disclose  to  another  federal  agency 
information  to  effect  inter-agency 
administrative  offset.  However,  no  IRS 
obtained  address  shall  be  disclosed  to 
another  federal  agency;  (5)  disclose  to  a 
consumer  reporting  agency  information 
to  obtain  commercial  credit  reports;  (6) 
disclose  to  a  debt  collection  agency 
information  for  debt  collection  services. 
Current  mailing  addresses  acquired  from 
the  Internal  Revenue  Service  which 
become  a  part  of  this  system  are 
routinely  released  to  consumer  reporting 
agencies  to  obtain  credit  reports  and  to 
debt  collection  agendes  for  collection 
services. 

Routine  users  outside  the  Department 
are  other  federal  agency  personnel 
offices:  The  Office  of  Personnel 
Management.  U.S.  Department  of  Labor, 
Office  of  Employees  Compensation: 
State  unemployment  offices:  union 
representatives,  arbitrators,  and  other 
third-parties  who  have  responsibilities 
under  a  Customs  Service-union  contract 
or  Executive  Order  11491.  as  amended, 
for  the  administration  of  the  Federal 
labor-management  relations  program  as 


described  in  the  routine  use:  creditors; 
Federal  agencies;  consumer  reporting 
agencies  to  obtain  credit  rppc-fs:  debt 
collection  agencies:  Members  of 
Congress;  next-of-kin:  and  voluntary 
guardian  and  other  representative  or 
successor  in  interest. 

DISCLOSURE  TO  CONSUMER  REPORTtNO 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C.  552a 
|b){12)  and  section  3  of  the  Debt 
Collection  Act  of  1982:  Debt  information 
concerning  a  Government  claim  against 
an  individual  is  also  furnished,  in 
accordance  v^r.h  5  U.S.C.  552a  (b)(12] 
and  section  3  of  the  Debt  Collection  Act 
of  1982  (Public  Law  97-365),  to  coni,umer 
reporting  agencies  to  encourage 
repayment  of  an  overdue  debt. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVSKG.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  information  in  this  system  is 
Stored  on  tapes  in  a  computer  system 
utilizing  magnetic  disc  storage 
techniques,  and  on  microfiche 
maintained  within  the  .National  Finance 
Center. 

RETRIEVABJUTV: 

The  :nf.)rnria;ion  is  retrievable  in  the 
system  by  ACT  number,  social  security 
number,  organization  code  or  other  key 
indicators. 

SAFEGUARDS: 

Access  to  the  automated  system  is 
limited  to  personnel  and  strictly 
controlled  through  the  issuance  of 
Operator  Identification  Numbers  and 
riaqc-words  which  are  regularly  updated. 

RETENTION  AND  OtSPOSAL: 

The  records  in  this  system  are 
retained  and  disposed  of  in  accordance 
with  the  requirements  of  the  Records 
Control  Manual. 

SYSTEM  MAtiAGER(S)  AND  ADDRESS: 

Directors,  U.S.  Customs  Servir c. 
National  Finance  Center,  6026  Lakeside 
Boulevard,  Indianapolis,  IN  46268; 
Director,  Executive  Management  Staff  in 
each  region  and  headquarters.  (See 
appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

Director.  U.S.  Customs  S^Tvire, 
National  Finance  Cen'er.  6026  Lakeside 
Boulevard.  Indianapolis.  IN  462fia 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PnOC£Oi(nE&: 

See  Access,  above. 
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RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system  is 
derived  from  information  supplied  by 
the  tra\-eling  individual  and  from 
organizational  and  accounting 
information  maintained  by  the  Customs 
Service. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Treasury/Customs    244 


Sv  $"!■£¥  NAME: 

Treasury  Enforcement 
Communications  System  (TECS) — 
Treasury/Customs. 

SYSTEM  tOCATlOUC 

Office  of  Enforcement,  U.S.  Customs 
Service.  1301  Constitution  Avenue.  NW, 
Washington.  DC  20229. 

categories  of  individuals  covered  bv  the 
system: 

(Ij  Violators  or  huspected  violators  of 
U.S.  Customs  or  related  laws  (some  of 
whom  have  been  apprehended  by 
Customs  officers);  (2)  Individuals  who 
are  suspected  of,  or  who  have  been 
arrested  for,  thefts  from  international 
commerce;  (3)  Convicted  violators  of 
U.S.  Customs  and /or  drug  laws  in  the 
United  States  and  foreign  countries;  (4) 
Fugitives  with  outstanding  warrants — 
Federal  or  state;  (5)  Victims  of  U.S. 
Customs  law  violations;  (6)  Owners, 
operators  and/or  passengers  of  vehicles. 
vessels  or  aircraft  traveling  across  U.S. 
borders;  (7)  Individuals  participating  in 
financial  transactions  reported  under 
the  Bank  Secrecy  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SvS-'EM 

Every  possible  type  of  information 
from  a  variety  of  Federal,  state  and  local 
sources,  which  contributes  to  effective 
law  enforcement  may  be  maintained  in 
this  system  of  records.  Records  include 
but  are  not  limited  to  records  pertaining 
to  known  violators,  wanted  persons, 
lookouts  (temporary  and  permanent), 
reference  information,  regulatory  and 
compliance  data.  Information  about 
individuals  includes  but  is  not  limited  to 
name,  alias,  date  of  birth,  address, 
physical  description,  various 
identification  numbers  (i.e.,  seizure 
number),  details  and  circumstances  of  a 
search,  arrest,  or  seizure,  case 
information  such  as  merchandise  and 
values,  methods  of  theft,  etc. 

authobltv  for  maintenance  of  the 
S'^stem: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  revised,  as  amended. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES. 

These  recoris  ;r  ri  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  Informabon  to  appropriate 
Federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract  grant  or 
other  benefit;  (3)  disclose  information  to 
a  court  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POtJCIES  AND  PRACTICES  FOR  STORiNC. 
RETRiEVING,  ACCESSING,  RETAINING,  ANC 
D  SPOSING  OF  RECORDS  IN  TXE  SYSTEM 

STORAGE: 

Magnetic  disc  and  tape,  laser  optical 
disks,  microfiche,  and  hard  copy. 

retrievabiuty: 

By  name;  unique  identifiers,  address, 
or  in  association  with  an  enforcement 
rpnnrt  or  Other  system  document. 

safeguards: 

(1)  All  officers  making  inquiries  have 
had  a  full  field  background  investigation 
and  are  given  information  on  a  "need-to- 
know"  basis  only.  (2)  Procedural  and 
physical  safeguards  are  utilized  such  as 
accountability  and  receipt  records, 
guards  patrolling  the  area,  restricted 
access  and  alarm  protection  systems, 
special  communications  security,  etc. 

fi£-EN^iON  AND  disposal: 

Review  is  accomplished  by  Customs 
officers  each  time  a  record  is  retrieved 


and  on  periodic  basis  to  see  if  it  should 
be  retained  or  modified.  Since  both 
temporary  and  permanent  records  are 
maintained,  period  of  retention  will  vary 
with  type  of  record  entered.  The  records 
are  disposed  of  by  erasure  of  magnetic 
tape  or  disc,  and  by  shredding  and/or 
burning  of  hard  copy  documents. 

SVSTtM   MftHAOf  3lS  1   *NC'    HlOflT SS: 

Assistant  Lorr.missioner.  uffice  of 
Information  Management  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW., 
Washington.  DC  20229. 

s  •  s'f  MS  f  «tMc*TFr>  raoM  rrp^iiN 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (c)(4).  (d)(1).  (d)(2).  (d)(3). 
(d)(4).  (e)(1).  (e)(2).  (e)(3).  (e)(4)  (G).  (H) 
and  (I).  (5)  and  (8).  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(i)(2|  and  (k)(2). 


Tfe.?«,.jrv  'CuSl.JiT'.i   .,^49 
SVSTtM  name: 

Uniform  Allowances- 
Treasury/Customs. 


-Unit  Record — 


I-inanciai  Management  Division.  99 
S.E.  5th  Street  Miami.  FL  33131; 
Management  Services  Branch. 
Administration  Division.  District 
Director,  San  juan,  PR  00903;  Financial 
Management  Division.  U.S.  Customs 
Service,  Northeast  Region.  100  Summer 
Street,  Boston,  MA  02110. 


Cj6''E&0W:fS 


i(  .   ri  ■  T>«e 


I-  V  STEM: 

U.S.  Customs  Employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name-Record  of  Uniform  Allowance 
Payments. 

AUTHORITY  FOR  MA  '« "  i  n  i  •<CE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No  165,  revised,  as  amended. 

ROUTINE  L'Sis  ;::■'■  nfcowDS  MAiw*  s! :,.  im 
'  H [,  s  »■  s  ■' f  **    '•** (  t-  J 0 1  n Cj  C  1 ' !  J  Ci 6  i  t  *■  OF 
USERS  AND  THE  PUKPC'SLS  Of  ScL^-  JSES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 
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POLICES  AND  PfiAC''CES  fOH  S'C'P  >.C 
RETRiEvlN':;.   ACCESSING     Of'A   S   SC 
OiSPOS'Xa  0-  OECOhDS    S  THE  SYSTEM: 

STOPAGE: 

r      s  are  maintained  in  an  unlocked 
drawer  within  a  metal  file  cabinet. 

Sr^O^E.  A5  LITV: 

Aipnaoet  by  name.  Appropriation 
Accounting  Document  Number. 

SAFEGUARDS 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Financial  Management  Division 
within  the  Customs  Service  Building. 
During  non-working  hours  the  room  in 
which  the  metal  container  is  located  is 
locked  and  access  to  the  building  is 
controlled  by  uniformed  guards. 

«(ETES'"ON  AND  C  S^OSfi.-. 

These  files  are  retained  as  prescribed 
by  GAO  Regulations  or  until  there  is  no 
longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  files  are  transferred  to 
the  Federal  Records  Centers. 


•,EB 


)OESS: 


svs'EM  mana; 

Direction  of  financial  ."vianagement,  99 
S.E.  5th  Street,  Miami,  FL  33131;  District 
Director.  U.S.  Customs  Service,  P.O.  Box 
2112,  Old  San  Juan,  PR  00903;  Director. 
Financial  Management  Division,  U.S. 
Customs  Service,  100  Summer  Street, 
Boston.  MA  02110. 

NOTiFiCAT;0»<  PBOCE  JwBE. 

See  Customs  appendix  A. 

PECOoo  ACCESS  ^°dc;d.^es: 
See  Customs  appenaix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  .Access,  abo'.-" 

PECORO  SC'.RCE  CA-ECCRiES: 

From  memoranda  received  from 
Districts.  Data  transcribed  from 

Payment  Vouchers 

SVS^EMS  EXEMPTED  EPCM  CES'A  N 
PP0ViSiC»iS  OF  ^"E  ACT: 


JreasijPf   Cusro  — s    2'-' 

SYSTEM  NAME. 

Unscheduled  Overtime  Report 
(Customs  Form  31) — Treasury/Customs. 

SYSTEM  location: 

Director,  Office  of  Operations,  6 
World  Trade  Center,  Room  508,  New 
York.  NY  10048. 


categooies  of  nc 

SYSTEM: 


'DijAlS  COVfPED  o»  -^"F 


Special  Agents  assigned  to  the  office 
of  Regional  Director  of  Investigations 


authorized  to  rticeive  unscfieduled 
overtime  remuneration. 

categories  of  RECORDS  IN  THE  SYSTEM: 

Customs  Form  31  enumerates  the 
nature  of  overtime  performed,  the 
number  of  hours  and  the  date  on  which 
the  overtime  was  performed  and  the 
case  number  of  investigation. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  uses  OF  RECORDS  MAINTAINE  :     ^ 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  7111  and  7114. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining, 
disposing  of  records  in  the  system: 

storage: 

The  information  in  this  system  is 
contained  on  CF  31,  the  forms  are 
contained  within  a  file  folder  and  are 
placed  in  a  metal  file  cabinet. 

netrievability: 

By  name. 

SAFEGUARDS: 

The  file  cabinet  is  maintained  within 
the  area  assigned  to  the  Regional 
Director  of  Investigations.  New  York, 
within  the  Customhouse.  During  non- 
working  hours  the  complex  in  which  the 
file  is  located  is  locked  and  access  to  the 
building  is  controlled  at  all  times  by 
uniformed  guards. 

RETENTION  AND  DISPOSAL: 

The  forms  are  destroyed  after  three 
(3)yea-° 

SYSTEM  MANAGER^S;  AND  ADORESSl 

Regional  Director  of  Investigations. 
(See  Customs  appendix  A.) 

NOTIFICATION  PftOCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system 
originates  from  the  Special  Agent  who 
performs  the  linscheduled  overtime. 


SYSTEMS  EXEMPTED  FROM  CEBTAIN 

PP0V!SI0*<3  OF  THE  ACT: 

None. 

T'easu'V''Custcms  ,252 

SYSTEM  name: 

Vaiuaoles  Shipped  Under  the 
Government  Losses  in  Shipment  Act — 
Treasury/Customs. 

system  location: 

District  Director  of  Customs.  610  S. 
Canal  Street,  Chicago,  IL  60607. 

CATEGOR'ES  OF  INOIVIDUALS  COVERED  E^   THE 
SYSTEM: 

Customs  employees  collecting  and 
transmitting  funds  to  cashier  for  deposit. 

Cfl"-f:GOR!ES  OF  RECORDS  IN  T«E  SvSTEM: 

Name  of  employee,  collection 
document  serial  numbers,  amount  of 
collection. 

AUTMORIT-y   FOR  MAINTENANCE  OF   THE 
SYSTEM: 

Section  300.30,  Customs  Accounting 
Manual;  5  U.S.C.  134f;  5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
JSERS  AND  THE  PURPOSES  OF  SUCH  USES; 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
those  officers  and  employees  of  the 
Customs  Service  and  the  Department  of 
the  Treasury  who  have  a  need  for  the 
records  in  the  performance  of  their 
duties;  (2)  disclose  records  as  required 
in  administration  of  the  Freedom  of 
Information  Act  (5  U  B.C.  552). 

policies  and  practices  for  storing, 
retrieving,  accessing.  retaining, 
disposing  of  records  in  the  system 

storage: 

Filed  in  folders  with  the  individual's 
name  appearing  at  the  top  thereof  in  a 
file  cabinet. 

RETWEVABILITV: 

Each  record  folder  is  filed  by  name  of 
individual. 

SAFEGUARDS: 

The  cabinet  described  above  is 
maintained  within  the  area  assigned  in 
the  Customs  office.  During  nonworking 
hours  the  area  in  which  the  cabinet  is 
located  is  secured. 

RETENTION  AND  OISPOSAU 

Retained  for  three  years  and  then 
forwarded  to  FRC  for  seven  years 
retention. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

District  Director,  as  appropriate,  in  the 
North  Central  Region,  Chicago.  IL. 
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NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORO  ACCESS  PROCEDURES 

See  Customs  append'  <l  A 

CONTESTING  RECORD  PROCEDURES. 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES 

Data  submitted  by  individual  Customs 
employee  involved. 

SYSTEMS  EXEMPTED  FROM  CERTA'N 

PBOVISIONS  OF  THE  feCT' 

None. 
T'easury/Custo^ns  .?5fi 

SVSTEM  MAME: 

,  Violator's  Case  Files— Treasury/ 

Customs. 

System  location 

District  Director  of  Customs,  U.S. 
Customs  Service,  Main  and  Stebbins 
Streets.  St.  Albans.  VT  05478. 


individual,  or  issLnnt  e  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POl,IC!ES  AND  PRACT.CFS  FOB  S*C",MG. 
RE-TiiEVlNG,   aCCtSStNG.  RETA^f.'NG     LK!" 
C'SPOSING  Of  fiECOPC'S  IN  T^f_  s  .<  rr... 

STORAGE: 

File  folders  and  3X5  index  cards. 


CATEGORIES  OP  INClVlDuA(_S  CGV£aE3  B<   T*^t 
SYSTEM: 

individuals  involved  in  smuggling. 
Filing  false  invoices,  documents  or 
statem.ents,  violators  of  Customs  bonds, 
or  any  violation  of  Customs  laws. 

CATEGORIES  OF  RECORDS  m  THE  SYSTEM: 

Individuals  name  and  address.  Social 
Security  number  and  physical 
description;  alias,  occupation,  type  of 
violation,  previous  record,  driver's 
license,  passport  number,  notes  from 
inspectors  involved,  and  any  other 
supporting  documents 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  r  SC.  301, 1  reasury  Department 

C  '-^dfr  No.  165,  Revised,  as  amended, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  m  the 
records  may  be  used  (o;  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
(T.forcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  ti-  :• 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 


RlT«;EWABil.'T¥; 

Filed  by  case  number. 

SA'^tGJAROS; 

r  lies  are  under  the  supervision  of 
Fines,  Penalties  and  Forfeitures  Officer 
from  8  a.m.  to  5  p.m.,  Monday  through 
Friday.  All  other  hours,  office  remains 
locked. 

PE'tVlON  aSD  OISPOSA,i_ 

Files  are  maintained  in  the  office  of 
the  Fines,  Penalties,  and  Forfeitures 
Officer  for  a  period  of  five  years  or  six 
years.  At  the  conclusion  of  this  period, 
they  are  destroyed  by  shredding. 

S'S^EM  MANAGER(S)  AND  ADDRESS; 

District  Director,  U.S.  Customs 
Sprvicp  St,  Albans.  VT  05478. 

SYSTEMS  EXEMPTED  FROM  CEBTA.N 
PROVISIONS  OF  THE  ACT 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2).  (d)(3).  (d)(4). 
(e)(1),  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 

(k)(2).  ^ 

Treasury 'Customs    260 
SVSTEM  NAME: 

Warehouse  Proprietor  Files — 

Treasuny'/Customs. 

S<'STEM  tOCATIOt*; 

Offices  of  District  Directors.  North 
Central  Region,  Chicago,  IL  60603.  (See 
Customs  appendix  A  1 

CATEGORIES  OF  INDIVIDUALS  COvf  Of  ,-  B"   ^nf 

SYSTEM: 

Freseiit  and  pa^-t  warehouse 
proprietors  and  employees  that  require 


an  investigation  and  related 
information. 

CATEOORIES  Of  RFCORDS  IN  THE  SYSTEM: 

Report  oi  ....tow^alions,  application 
and  approval  or  denial  of  bond  to  act  as 
warehouse  proprietor  and  other 
Customs  Service  Memoranda.  Names, 
addresses.  Social  Security  numbers,  and 
dates  and  places  of  birth  of  persons 
employed. 

A  _  -  .iCiR  '  ■•   •  J  '■  w  A  i  N  '■ !  V  ft  mCE  of  THE 
SVSTEM: 

Customs  Regulations,  part  19,  5  U.S.C. 
301. 

ROUTWf   .,  SfS  Of  Pf  (;i:si-i:"!',r  Uk'n'i  NED  IN 
THE  S.-.5TEM,  .»«C.L,.i:>'»»<j  t«-f&uB'rs  OF 
USEf<S  AHO  "nfi  P..,niK":.lb.  C   S.-..L  n,  jSES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  In  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  In  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POi,lClI,S   AND   PRACTICES   fO«  STOBiWG 
HfTSiEVlNQ,  ACCESSING,  Rf^AlHiNG,  *Ha 
D'SPOS'NG  OF  RECORDS  IN  rnt  S"'  S'l  M 

S'OfiAGt. 

Records  are  maintained  in  file  folders 
and  stored  in  file  cabinets  in  each 
District  Director's  office  within  the 
North  Central  Region.  Chicago,  IL  60603. 
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BETniEVABILITY: 

Each  file  is  identified  by  the  na(ne  of 
the  warehouse  proprietor. 

SAFEGUARDS: 

The  file  cabinets  are  maintained 
within  the  area  assigned  to  the  District 
Director.  During  non-working  hours  the 
room  and/or  building  in  which  the  file 
cabinet  is  located  is  locked. 

PETENTION  AND  DISPOSAL. 

Employee  name  data  retained  for 
period  of  employment  with  warehouse 

prnprip'nr 

SVSTEM  MANASERySy  AND  ADDRESS. 

District  Director,  as  appropriate  in  the 
North  Central  Region,  Chicago,  IL  60603. 
(See  Customs  appendix  A.) 

NOTIFICATION  PROCEDURE: 

s.c  Ti^'oms  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  file  originates 
from  the  individual  applicant  for 
warehouse  proprietor's  bond,  from 
reports  of  investigation,  and  other 
Customs  Memoranda.  i 

S 'STEMS  EXtMP-^H^  ""CM  Z~  =  ~.'-  N 
PROVISIONS  OF  THE  ACT. 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (d)(1),  (d)(2),  (d)(3),  (d)(4). 
(e)(1).  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a{k)(2). 

S'S'EM  lAME: 

vv  arnings  to  Importers  in  Lieu  o 
Penalty — Treasury/Customs. 

S'STEM  lOCATIOM: 

Locatedin  the  Office  of  the  District 
Director,  880  Front  Street.  San  Diego.  CA 
92318:  Offices  of  the  Port  Directors.  U.S. 
Border  Station.  San  Ysidro,  CA  92073: 
P.O.  Box  189,  Tecate,  CA  92080:  P.O.  Box 
632.  Calexico.  CA  92231:  235  Andrade 
P.oad,  Winterhaven.  CA  92283;  Andrade, 
CA:  San  Dieso  Barcc  Offirp. 

CATEGORIES  CF  'NDiV'O'^A.S  CO'.  E»J,::  B.    :«£ 
SVSTEM: 

Individuals  and  firms  in  violation  of 

Custi^ms's  laws 

CATEGORIES  OF  RECORDS  m   THE  SYSTEM. 

Brief  record  of  violation  and  warning. 

altthority  for  maintenance  of  t.h£ 
system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 


routine  uses  of  records  MAINTA'SEO  in 

the  system,  including  cateoores  of 
users  and  the  purposes  of  such  uses: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING, 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

Maintained  on  5  x  7  cards. 

RETRIEVABILITY: 

Alphabetically  indexed. 

SAFEGUARDS: 

Not  accessible  to  other  than  Customs 
officers. 

RETENTION  AND  DISPOSAL: 

The  records  are  disposed  of  in 
accordance  with  the  Treasury  Records 
Control  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

District  Director.  Port  Directors,  and 
Division  Directors  within  the  San  Diego 
Customs  District.  (See  Customs 
appendix  A.) 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access.  Customs  appendix  A. 


RECORD  SOURCE  CATEGORIES: 

Customs  Officials. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 

PROVISIONS  OF  THE  ACT; 

None. 
Treasury/Customs  .268 

SYSTEM  NAME: 

Military  Personnel  and  Civilian 
Employees'  Claims  Act  File-Treasur>'/ 
Customs. 

SYSTEM  LOCATION: 

Office  of  the  Regional  Counsel,  Suite 
1220.  500  Dallas  Street.  Houston.  TX 
77002 

CATEGOSifj  OF  INDIVIDUALS  COVERED  BV  The 
SVSTEM: 

Current  or  former  Customs  employees 
filing  claims  under  the  Military 
Personnel  and  Civilian  Employees' 
Claims  Act  of  1964. 

CATEGORIES  OF  RECORDS  IN  THE  System 

Documents  relating  to  the 
administrative  handling  of  the  claim  and 
documents  submitted  by  the  claimant  in 

support  of  the  claim. 

AL-THOPiTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

31  U.S.C.  240-243;  31  CFR  part  4; 
Treasury  Department  Administrative 
Circular  No.  131,  August  19.  1965;  5 
U.S.C.  301;  Treasury  Department  Order 
No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAIKED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  A^<0  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

PCXiES  A»,0  PRACTICES  FOR  STOR'NG, 
RETRIEVING.  ACCESSING,  RETAINING. 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted 
alphabetically  in  a  file  folder  which  is 
filed  in  an  unlocked  drawer  within  a 

rnptq!  rnnlfiinpr. 

rethievabiuty: 

Each  case  file  is  identified 
alphabetically  in  the  file  folder  within 
the  metal  container  by  the  name  of  the 
person  who  filed  the  claim. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Office  of  the  Regional  Counsel 
(12th  floor),  500  Dallas  Street.  Houston, 
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TX  7"^002.  During  non-working  hours  the 
room  m  which  the  metal  container  is 
located  is  locked,  and  access  to  the 
building  is  controlled  at  all  times  by 
uniformed  security  guards  provided  by 
the  lessor. 

RETENTION  AND  DISPOSAL; 

These  files  are  retained  until  closed  at 
which  time  the  closed  files  are 
transferred  to  the  Director,  Logistics 
Management  Division,  Office  of  the 
Regional  Commissioner,  Houston,  TX. 
for  ultimate  transportation  to  the 
Federal  Record  Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS 

Rpsop.dl  Counsel.  Suite  1220,  United 
States  Custom.s  Service,  500  Dallas 
Street,  Houston.  TX  77002. 

NOTiFiCATlON  PnOCEDUBE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES 

^•■!'  Cubioms  dp}H/r:ui\  \ 

CONTESTING  RECORD  PROCEDURES. 

S,^e  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES. 

The  information  contained  in  these 
files  originates  with  the  Treasury 
Departm.ent  Form  No.  3079,  Civilian 
Employee  Claim  For  Loss  or  Damage  to 
Personal  Property,  which  is  completed 
and  filed  with  the  Customs  Service  by 
the  claimant.  Additional  information 
contained  in  these  files  may  be 
separately  provided  by  the  claimant  or 
by  the  claimant's  supervisor. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 

Treasury 'Customs    269 

SYSTEM  NAME 

Accounts  Payable  Voucher  File- 
Treasury /Customs. 

SYSTEM  uocation: 

Financial  Management  Division,  U.S. 
Customs  Service,  South  Central  Region. 
1440  Canal  Street,  New  Orleans,  LA 
70112.    . 

CATEGORIES  OP  INDIVIDUALS  COVERED  BV  TmE 
SYSTEM 

All  South  Central  Region  personnel  to 
whom  travel  and  other  disbursements 
are  made.  All  individuals  who  provide 
goods  and  services  to  the  South  Central 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM. 

ln\  oices  and  travel/other  vouchers 
and  supporting  disbursements 
schedules. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 

SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAIHtC    •- 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

T'  (  sf  rccirdh  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.SC  ■'^Vi  ard  ''111 

POLICIES  AND  PRACTICES  FOR  S^Oi^i^G, 
RETRIEVING,  ACCESSING,  RETAINING, 
DISPOSING  OF  RECORDS  IN  THE  S  '  S  '  E  M: 

STORAGE. 

File  folders  in  unlocked  file  cabinets. 

By  name. 

Usage  limited  to  Regional  personnel; 
cabinets  are  located  in  rooms  which  are 
locked  during  non-working  hours. 

RCTf>,TiON  AND  DISPOSAL, 

in  accoraance  with  Records  Control 
Manual;  records  are  disposed  of  when 
no  longer  needed. 

S'-STEM  MANAGER(S)  AND  ADDRESS: 

Uireclor,  Financidi  Mandgement 
Division,  U.S.  Customs  Service,  South 
Central  Region,  1440  Canal  Street,  New 

Oi-Ip.Tns  I,A  70112. 

hOT'.FlCATlON  PROCEDURE 

See  Customs  appendix  A. 

RECOOD  ACCESS  PROCEDURES, 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

bee  Access.  Custonis  appendix  A. 
RECORD  SOURCE  CATEGORIES: 

Invoices  and  travel/other  vouchers 
submitted  by  the  individual. 

SYSTEMS  EXEMPTED  FROM  CERTaiK 
PROVISIONS  OF  THE  ACT; 

None. 

T,'easLj^y' Customs  ,2''0 

SYSTEM  NAME: 

Background — Record  File  of  Non- 
ri'stnm<;  Fmployees-Treasury/Customs. 

SYSTEM  location: 

Offices  of  District  Directors,  and  Port 
Directors.  For  addresses.  (See  Customs 
appendix  A.) 


CATEGORIES  OF  iNDiViDuALS  COViRtD  B ''   THt 
S'S'FM 

i'resent  and  past  non-Customs 
personnel  requiring  a  background 
investigation  to  be  granted  a  permit  to 
conduct  Customs  business. 

CATEGORIES  OF  RECORDS  IN  TME  SYSTtld: 

i\Cf>o.;  ^;  L.>.v,i.^;-.-..c  ...vLsiigations. 
names,  addresses.  Social  Security 
numbers  and  date  and  place  of  birth, 

etc  of  non-Customs  emplovccs, 

A',.  -"0»''*  .FOR  MAtNTthANCt  O'  tmj 

S  '  S  "  F  M  ■ 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  ReviseH  a*  amonriprt 

PO'J'TNE  USES  OF  nTCOnns  Mm  N''  »  Nf  !     "■ 
'■  «  E    S  *  :>  "  t  M    I'  N  C  u  J  Cm  ►*  G   C  A  "  I  G  O  R  '  I  S   O  '■ 
■^,  SfPS  »k,t;)  THf  j>,jR  POSES  01   SJCHUSES; 

i iitbe  ifcuius  duu  luiuiiuaiion  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

PO;.,,!C!ES  AND  F^AC^iCIS  '  O"   S'OiO  NG. 
Bf'OiEv    NG,   ACCE'SSiNG     Ht'A   N   NG,   AN''- 
D  St>OS^NG  Of  RECORDS  IN  T«f   SrS'tM 

S'OMAGi 

Records  are  maintained  in  file  folders 
and  stored  in  file  cabinets  in  the  District 
Director's  office.  Records  are  also 
maintained  in  computer  format  in  ports 
providing  internal  aircraft  arrival/ 
departure  services. 


14C02 
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R£TRI£VASUJTY: 

Each  file  is  identified  by  Ihe  name  of 
the  non-Customs  employee 

SAFEGU*«0»T 

rhc  f.ic  cabinets  are  maintained 
.vithin  the  area  assigned  to  the  District 
Director.  During  non-working  hours  the 
room  and/or  building  in  which  the  file 
cabinet  is  located  is  locked.  Computer 
format  are  maintained  in  locked  access 
areas  within  each  respective  district 
and/or  port  office. 

OET^N-nO**  HHO  D(SPOS*U 

Uc;:a  IS  retained 


t-r. 


during  Lhe  period  the  non-Customs 
employee  requires  admittance  to 

restricted  areas. 

SYSTEM  MAMAGER(S)  AND  ADDRESS. 

District  Directors  and  Port  Directors 
(For  addresses,  see  United  States 
Customs  Service — appendix  A.) 

NOTIFICATION  P«OCEOURE: 

See  Customs  appendix  A. 

RECOPO  ACCESS  PR0CEDUPE5. 

'-'■•  C  .^foms  appenc  ^  > 

COtfrtSTINQ  RECORD  PROCEDURES; 

See  .^ccrss.  Customs  appendix  A. 

RECORD  SOOBCE  CATEGORIES. 

The  information  in  this  file  originates 
from  the  individual  non-Customs 
employee  granted  a  permit  to  conduct 
Custom's  business  and  from  reports  of 
background  investigation  which  include 
interviews  of  Customs  personnel  and 
private  parties  and  from  other  Customs 
internal  docjmen's. 

SYSTEMS  EXEMPTED  caOM  C£"-A», 
PPOVISiCNS  Of  T"£  ACT. 

Ti..i  3>  sicfii  13  cAempt  from  5  U.S.C. 
552a  (c)(3).  (c)(4),  (d)(1),  (d)(2),  (d)(3). 
(dj(4).  (eKl).  (e)(2).  (e)(3).  {e)(4)  (G).  (H) 
and  (I),  (5)  and  (B),  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U  S.C  552a 
(j)(2)  and  (k)(2]. 

Treasu'V 'Customs    27  l 
S'STEM  NAME. 

Cargo  Secunty  Record  System — 
Trfiasury/Customs. 

SYSTEM  LOCATION: 

District  Director.  423  Canal  Street 
New  Orleans,  LA  70130;  District 
Director,  P.O.  Box  2748.  Mobile,  AI, 

;?riBm. 

CATESORrEC  Of  \HV^-V\0'JALZ  CO^EAcO  BY  THf 
S'STEM: 

Drivers  of  motor  vehicles  or  licensed 
cartmen  and  lightermen;  properties  and 
operators  of  each  class  of  Customs 
bonded  warehouse  and  their  employees. 


CATEOOWES  OF  RECORDS  :N  I  Hi.  SYSTEM: 

Records  on  drivers  of  motor  vehicles 
contain  information  relating  to  personal 
statistical  data,  physical  characteristics, 
history  of  past  employment,  previous 
five  years  residences,  alias  (if  any), 
citizenship,  military  records,  criminal 
record  other  than  traffic  violations,  use 
of  narcotic  drugs,  and  photograph.  Name 
of  operator  of  bonded  warehouse  and 
employees. 

au'MORrrv  for  maik^ekaw^e  o'^  '-"■w 

5  U.S.C  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGOR  E  S  O  - 
USERS  AND  THE  PURPOSES  OF  SUCH  USES; 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigatioa  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
cnminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  SlCRiNG, 
RETRIEVING.  ACCESSING,  RETAINING, 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folder  with  Customs  Form  3078. 
Customs  Form  73,  Photographs,  and 
correspondence;  For  bonded 
warehouses,  file  folder  contains 
Customs  Form  3581  and  names. 


addresses,  and  Social  Security  number 
of  all  employeps;  al!  stored  in  metal  file 
cabinet.  Alphabetical  list  of  current  IJD. 
cards  issued  on  drivers  retained  in  file 
folder  and  stored  in  desk  drawer. 

RETRlEVABLiTV; 

By  individual  name  or  corporate 

name. 

SAFEGUARDS: 

Locked  metal  file  cabinet  and  desk 
drawer  of  customs  employee;  building 

spriirpd  affpr  hour?. 

RETE.NTION  AND  DISPOSAL; 

Information  on  drivers  is  retained  in 
an  active  file  until  revoked  or  cancelled. 
After  revocation  or  cancellation,  the 
information  folder  is  placed  in  an 
inactive  file  for  a  period  of  five  years, 
after  which  time  the  records  are 
disposed  of  in  accordance  with  the 
General  Ser\'ices  Administration 
Records  Disposal  Manual.  Information 
on  proprietor  bonded  warehouse 
operators  and  employees  is  retained  on 
file  until  Customs  bonded  operations 
cease  and  are  discontinued,  then  are 
maintained  in  an  inactive  file  for  a 
period  of  three  years.  Final  disposition 
is  in  accordance  with  the  GSA  Records 
Disposal  ManuaL 

S^S'^EM  MAhiAGEH(S!  AND  ADDRESS: 

District  Director,  423  Canal  Street, 
New  Orleans,  L\  70130;  District 
Director,  P.O.  Box  2748,  Mobile.  AL 
36601. 

NOTIFICATION  PROCEDURE; 

'-■-i'  Customs  dpptiniiix  A. 

RECORD  ACCESS  PROCEDURES: 

Spp  Ciistoni?  .irnendix  A.  ' 

COVTESTtNG  RECORD  PROCEDURES: 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from 
applicant  (individual  or  corporation) 
and  from  reports  of  investigation  on 
drivers  obtained  from  Regional  Director, 
Invpsfioatinns  17  S  Customs  Service. 

SfS^tMS  tXL.MPTEO  FROM  CERTAIN 
fflOVISIONS  OF  THE  ACT: 

This  system  is  exempt  from  5  U.S.C. 
5522  (c)(3).  (d)(1).  (d)(2).  (d)(3).  (d)(4).  (e) 
(1),  (e)(4)  (G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552d 
(k)(2). 

■Tr,?asL'v 'Custorrs  .2"'2 

SYSTEM  NAME. 

Currency  Declaration  File  (Customs 
Form  4790) — Treasury/Customs. 
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SYSTEM  location: 

Law  Enforcement  Systems  Division 
rS  Customs  Servicp,"P.O.  Box  85145, 
Sdn  Diego.  CA  92138  (for  addresses  of 
District  Directors,  see  Customs  appendix 

A) 

CATEGORIES  OF  INDIVIDUALS  COVE»ED  BY  TME 
SYSTEM: 

Individuals  departing  from  or  enterin,t; 
the  country  who  filed  IRS  Form  4790. 

CATEGORIES  OF  RECORDS  (N  THE  SYSTEM: 

Name,  identifying  number,  birthdate. 
<iddress.  citizenship,  visa  date  and 
p'are,  immigration  alien  number,  kinds 
■  ^r-l  amounts  of  monetary  instruments. 
.id.i-ess  in  the  United  Stijtes  or  abroad, 
pnShport  niimber  and  country,  and 
arrival  or  dopariure  information. 

AUTHORITY  FOR  MAINTENANCE  Or  THE 
SYSTEM: 

31  U.S,C.  1101;  5  U.S.C.  301;  Treasury' 
Department  Order  No.  165,  revised,  as 

amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES; 

Disclosures  are  not  made  outside  the 
Department. 

policies  and  practices  for  storing. 
retrieving.  accessing,  retaining,  and 
disposing  of  records  in  the  system 

storage: 

The  Form  4790  is  maintained  in  a  file 
folder  or  binder  in  an  initial  file  cabinet. 
Information  is  stored  chronologically  in 
TECS  II 

retrievabiuty: 

They  are  indexed  and  filed  by  name 
and  date  in  the  folder  or  binder.  They 
can  be  retrieved  by  computer  and 
printed. 

SAFEGUARDS. 

The  office  and  building  are  locked 
during  non-working  hours.  Electronic 
data  is  limited  to  persons  cleared  for 
access  to  the  data. 

RETENTION  AND  OISPOSAU 

The  records  are  retained  from  one  to 
five  years  and  then  destroyed. 

SvSTEM  MANAGER(S)  AND  ADDRESS 

District  and  Port  Directors  of  Customs. 

NOTIFICATION  PROCEDURE 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES 

S.^e  Castcims  appor-.J.x  A 
CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 


RECORD  SOURCE  CATEGORIES: 

The  information  on  the  Customs  Form 
4790  originates  from  the  individual  or 
Customs  agent  reporting  the  bringing  in 
or  taking  out  of  currency  or  monetary 
instruments  exceeding  10,000  dollars. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 


Treasury.'Customs  ,:^3 
SYSTEM  NAME: 

Employee  Debts-Treasury/Customs. 

S'STEM  LOCATION 

Fmancial  Management  Division.  U.S. 
Customs  Service,  100  Summer  Street. 
Boston.  MA  02110. 

CATEGORIES  Of  INDIVIDUALS  COvfRtO  R<    ''"i 
SYSTEM. 

Employees  involved  in  transfer  within 
the  Government  for  which  the 
Government  is  pursuing  collection  for 
overpayment  of  travel  expenses  or 
overpayment  for  maintaining  uniforms. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

K(  cords  reflecting  the  documents 
involved  in  the  overpayment  and 
correspondence  with  the  employee 
involved  and  his  representative, 

A^'ThORITY  fob  MAlNTEN&><CE  Of   '"t 

evstem: 

>  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  'K 
THE  SYSTEM,  INCLUDING  CATEGQBiES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  uStS 

These  records  and  information  in  me 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 


subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

i>C>..!CilS  A*«0  l>«AC'iClS  f-on  S''OBi»«C,i 
«t-Blf  VINO,   ACCESSING    Bt^'»fHiNi;.     *nO 
DISPOSING  OF  RECOUDS  iN  TMf  S'S'tM 

S''0«AG£ 

Data  is  stored  in  a  file  folder  located 
in  a  file  cabinet  under  the  physical 
securitv  of  the  Operating  Accountant. 

METRtv  ability: 
Records  are  indexed  by  name. 

S  A  >•■  t  C. ,,  A  P  ;j  s 

The  file  is  located  within  an  office 
that  is  locked  during  non-working  hours. 
The  building  is  guarded  by  uniformed 
security  police  and  only  authorized 
persons  are  permitted  entry  to  the 
building. 

o  r  ■'  f  •» '  ■  o  h  «  N  I' ,  [)  I  s  I o  s  A  u 

The  file  is  retained  until  the  debt  is 
collected  and  then  destroyed.  Unusual 
cases  are  retained  as  a  reference  for 
similar  type  cases. 


.'<:  ^ r  M  M  «  N  .e  G  r  o i  '• 


INC  ADDRESS: 


ijireciur,  riiitiin,icii  Management 
Division.  U.S.  Customs  Service,  100 
Summer  Street.  Boston.  ?4A  02110. 

NOTiFiCATic  pncrr :-.,;«£: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  append'^  ■'^ 

CONTESTING  RECORD  PROCtUuHLS. 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  the 
system  originates  from  the  employee, 
other  Regions  of  Customs,  and  the 
Payment  Section  of  the  Financial 
Management  Division. 

SYSTEMS  EXEMPTED  FROM  rrc^iiN 
PROVISIONS  OF  '    t   * 

None. 


T  '  t,"  .1  s  i. 


Cjstt: 


s  .274 


S  ■  S'(  W   ^AMt 

Importers,  Brokers,  Carriers. 
Individuals  and  Sureties  Master  Files- 
Treasury /Customs. 
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CATECOBtES  Of  INDjy.'OUALS  COVE»«ED  E''  ^hE 
SrSTEM: 

Brokers,  importers,  Individuals, 
Carriers,  and  Sureties. 

CATEGORIES  09  RECORDS  M  rm  SfS^EJi 

Copies  of  correspondence  incoming 
and  outgoing,  copies  of  bonds,  entries, 
bills,  data  center  listings. 

AUTMOfllTf  FOB  •nA.'MT^MAMCE  OF  'm(; 

system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  Of  RECOfiOS  MAiWTA.Ne"    •< 
TME  SYSTEM,  IMCkUDtNQ  CATEGO«;ES  Of 
USEflS  AND  THE  PURPOSES  0^  SJCH  LiSES 

These  reccxis  and  iniorr.-.d'ion  in 
these  records  may  be  used  to  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POLICIES  AND  PflACTtCES  fO"  S"0«1K'G. 
RETBIEVIMG,  ACCESSINQ.  n£'A:«<iNa    HNS 
DISPOSING  Of  RECORDS  IN  TMt  pvs-  =  w 

STORAGE. 

F.  -  b  dre  maintained  in  as  unlocked 
drawer  within  a  metal  file  cabinet. 

Alphabetical  by  name  appearing  on 
correspondence. 

SAf^EGUARCS: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Financial  Management  Division 
within  the  Customs  Service  Building. 
During  non-working  hours  the  room  in 
which  the  metal  container  is  located  is 
Inrkp'^ 

BETEN-'.'ON  AXO  DiSPOSAC 

These  files  are  retained  until  there  is 
no  longer  any  space  available  for  them 
within  tlie  metal  container,  at  which 
time  the  oldest  files  are  transferred  to 
the  Federal  Records  Centr- 

SYSTEM  MANA<3CR<S)  ANO  AOORE&S. 

Director  of  Financial  Management,  99 
S.E.  5th  Street,  Miami,  FL  33131. 

NOTIFICATION  PROCEDUNE: 

S^"-  iJ  .-■    ~  -  ippendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURE  S: 

See  Access,  Customs  appendix  A. 

RECORD  SOUnCE  CATEGORIES: 

Cvj.-respondence,  C-siuma  Ser\'ice 
Data  Center,  Districts  and  Porta. 


SYSTEMS  EXEMPTED  f«OM  ;  t  iJ-A.M 
PROVISIONS  OF  THE  ACT: 

None. 
Treasury/Customs  .277 

SYSTEM  name: 

Drivers  License  File-Treasury/ 
Customs. 

SYSTEM  location: 

Logistics  Management  Division,  US. 
Customs  Service,  211  Main  Street,  San 
Francisco,  CA  94105. 

categories  of  INDIVIDUALS  COVERED  BY  THE 

system: 
Present  and  past  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personal  information  furnished  by 
employee  before  being  issued  a 
government  drivers  license.  It  may  also 
include  information  from  National 
Driver  Register  Service  if  they  have  any 
information  on  the  indi\ndual. 

SYSTEM 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RFCCSDS  W4!WTArNE"3  'N 
THE  S'S'EM,  'KCL  :.;ri!»<Q  CATEGOf^tES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
National  Driver  Register  Service  to 
determine  whether  they  have  any 
information  on  the  individual  which 
would  concern  the  employee's 
suitability  for  receiving  a  government 
drivers  license;  (2)  provide  information 
to  a  congressional  office  in  response  to 
an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

POUCIES  ANO  «>RftCTlCES  FOR  STORING. 
RETRIEVING    ft  :    f  SSINQ,  RETAINING.  »ND 
DISPOS'»«C   j»   !?r':0O0'>    N  "'^r  SVS'"EW- 

STOflA<i£. 

The  information  in  this  system  is 
contained  on  Standard  Form  47 
(physical  fitness  inquiry  for  motor 
vehicle  operators)  and  Treasury  Form 
2770  [application  for  motor  vehicle 
operator's  ID  card  and  operator's 
record).  These  forms  are  kept  in  a  desk 
file. 

RETRIEVABILiTV: 

Each  set  of  forms  for  a  particular 
employee  is  numbered  and  those 
numbers  are  shown  on  an  index  sheet  as 
pertaiJting  to  the  particular  employee. 

SAFEGUARDS: 

The  desk  in  which  the  records  are 
kept  is  within  an  office  which  is  locked 
during  non-working  hours. 


RETENTION  AND  DISPOSAL. 

Form.t  are  retained  in  this  system  in 
accordrince  with  the  requirements  of  the 
Treasury  Records  Control  ManuaL 
Forrris  of  past  employees  who  were 
issued  drivers  licenses  are  periodically 
destrovcd. 

SYSTEM  MA'.AGERjS)  AND  ADDRESS: 

Li)j;ibiii;s  Management  Speciahst, 
Logistics  Management  Division,  U.S. 
Customs  Service,  211  Main  Street,  San 
Francisco,  CA  <Min5. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES' 

See  Access.  Customs  append;:*  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  th;a  system 
originates  with,  and  consists  solely  of, 
information  supplied  by  the  applicants 
on  forms  SF-47  and  form  2770.  There  fs 
a  possibility  that  in  the  future  there  w-,U 
be  a  response  from  the  National  Dnver 
Register  Service  on  a  pdrticular 
applicant.  At  the  present  time  there  are 
none  in  this  system  of  records. 

SV STEMS  EXEMPTED  FROM  CERTAIN    , 
PROVISIONS  OF  THE  ACT: 

.\ontr. 
Treasury/Cjstoms  .278 

SYSTEM  NAME: 

Automated  Commercial  System 
(ACS) — Treasury /Customs. 

SYSTEM  LOCATION: 

The  Computer  is  located  in 
Newingfon,  Virginia.  Computer 
terminals  are  located  at  Customhouses 
and  ports  throughout  the  United  States 
and  at  U.S.  Customs  Headquarters, 
Washington  DC  (For  addresses  of 
Customhouses,  see  Customs  appendix 
A.) 

CATEGORIES  OF  INOIvaoALS  COVERED  B>  tke 
SYSTEM: 

U.S.  Customs  Service  employees  and 
individuals  involved  in  the  import  trade. 

CATEGORIES  OF  RECORDS  IN  THE  SYS'EM: 

The  s^siem  data  base  is  comprised  oi 
commodity  and  merchandise  processing 
information  reldtinj?  to  Customs 
administration  of  trade  laws.  The 
following  system  files  may  contain 
information  about  U.S.  Customs 
Services  employees  and/or  individuals/ 
companies  invoked  in  the  import  trade. 
(1)  ACS  Security  Files:  Contains 
randomly  established  five-digit 
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identification  codes  assigned  to 
Customs  Service  employees  authorized 

to  use  the  system.  The  file  consists  of 
the  names  and  social  security  number  of 
all  Customs  Service  employees  using  the 
remote  terminals  to  input  information 
into  the  systt!m.  (2)  ImporttT/'Broker/ 
Consignee  Bond  Files  and  FP  and  F 
Violator-Protest  files:  Records  consist  of 
importer  of  record  number,  importer 
name  and  address,  type  of  importation 
bond,  expiration  dale,  surety  code, 
violation  statistics  and  protest 
information.  The  importer  of  record 
number  is  used  as  the  method  of 
accessing  the  files.  The  number  is 
assigned  by  any  cr.e  of  throe  code 
formats  according  to  availability  and  the 
following  hierarchy.  The  first  choice  is 
the  IRS  Err.ployer  Identification  Number 
(EIN).  The  vast  majority  of  importers 
have  the  EI.N"  because  of  the  business 
necessity  of  it.  The  second  alternative  is 
the  Social  Security  number  {SSN').  The 
third  alternative  is  a  Customs-assigned 
number.  This  file  is  referenced  during 
entry  processing  to  verify  that  the 
individual  or  company  making  entry  is 
authorized  to  import  and  is  properly 
bonded.  (3)  Entry  Files:  A  record 
consists  of  a  three  digi*  Cus'oms — 
assigned  Customhouse  broker  or 
importer  number  (non-SSN)  and  the 
name  and  address.  The  file  is  referenced 
durmg  entry  processing  to  validate  the 
entry  file  code  and  is  used  to  direct 
system  output  to  the  broker  or  importer. 
{4}  Corporate  Surety  Power  of  Attorney 
and  Bond  Files.  The  data  consists  of 
names  of  agents  who  arc  auihorized  to 
write  a  Customs  bond  and  their  SSN.  a 
three-digit  surety  code  (non-SSN) 
assigned  by  the  Customs  Accounting 
Division,  the  surety  name  and  Customs 
bond  information.  (5)  Liquidator  File  .A 
record  consists  of  a  Customs-assigned 
three-digit  liquidator  identification  (non- 
SSN)  and  a  Customs  employee's  name. 
The  em.ployce's  liquidator  code  is  inp;i; 
into  the  system  as  a  means  of 
maintaining  quality  control  and  an  audit 
trail  on  entries  liquidated.  (6)  Foreign 
Manufacturer/Shipper  File:  The  file 
contains  an  identification  code 
constructed  using  a  formula  based  on 
name  and  address,  manufacturer  narr.e 
and  address  reported  by  importers  and 
brokers  on  Customs  entry  forms  or 
electronic  formats. 

CAPBICR  FILES: 

Inis  file  consists  of  carrier  names  and 
codes  (non  SSN)  which  are  4 
characters — Standard  Carrier  Agent 
Code  (SC.A)  for  vessel  carriers  and  2  or 
3  character — International  Air  Transport 
Association  (lATA)  for  air  carriers.  This 
code  is  used  to  validate  data  input  to  the 
manifest  and  entry  processing  systems 


and  to  direct  system  output  to  the 

carrier. 

authcritv  ror  main'ekance  of  the 
system: 

19  U.S.C.  66.  1448,  1481,  1483, 1484, 
1505.  and  1624. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  >M 
THE  SYSTEM.  INCLUDIN3  CATEGORiCS  OF 
USERS  AND  THE  PURPOSES  CF  SUCH  USES 

These  records  and  information  in  the 
records  may  be  used  to:  (1 )  Disclose  to 
the  Bureau  of  the  Census  by  providing 
magnetic  tapes  coritaining  foreign  trade 
data;  (2)  disclose  pertinent  information 
to  appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  crim.inal  law  or  regulation;  (3) 
disclose  information  to  a  Federal,  State, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (4) 
disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING.  AND 

Disposing  or  records  in  the  system: 

STORAGE: 

M.ij^netic  Media, 

retrievability: 
By  identification  codes  and/or  name. 

SAFEGUARDS; 

Access  to  computer  area  is  controlled 
by  a  security  pass  arrangement  and 
personnel  not  connected  with  the 
operation  of  the  computer  are  prohibited 
from  entering.  The  building  security  is 
protected  by  a  uniformed  guard.  At  the 
ports  of  processing,  terminal  rooms  are 
under  close  supervision  during  working 
hours  and  locked  after  close  of  business. 
The  system  security  officer  issues  a 
unique  priv.ife  f!\e  digit  identification 


code  to  each  authorized  user.  Access  to 
the  Customs  computer  from  other  than 
system  terminals  is  controlled  through  a 
security  software  package.  Users  must 
input  a  unique  identification  code  and 
password  during  the  terminal  log-in 
procedure  to  gain  access  to  the  system. 
The  password  is  not  printed  or 
displayed  at  the  port  of  processing.  The 
system  vaUdates  the  user  ID  by 
transaction  type,  thereby  limiting  a 
system  user's  access  to  information  on  a 
"need-to-know"  basis.  A  listing  of 
identification  codes  of  authorized  users 
can  be  printed  only  by  request  of  the 
security  officer.  The  passwords  are 
changed  periodically  to  enhance 
security. 

RFTiNT'OK  an;:  disi>osal; 

Files  are  penodically  updated  to 
reflect  changes,  etc..  and  are  disposed  of 
in  accordance  with  the  requirements  of 
the  Treasury  Records  Control  Manual. 

SYSTEM  MANAGERfS)  AND  ADORFSS; 

Director,  Uii-ci,  J.  .\„;..:..^'.ed 
Systems.  Customs  Service 
Headquarters.  1301  Constitution 
Avenue.  NW.,  Washington.  DC  20229,  is 
responsible  for  all  data  maintained  in 
the  files 

NOTinCATKM  PROCEDURE. 

See  Customs  appendix  A. 

RtCORD  ACCESS  f»ROClDURtS. 

See  Customs  appendix  A. 

cCN''i5'''>M:i  RrciL::i-c  fwcH: to ■..'«»■& 
See  Access,  Customs  appendix  A. 

RECORD  SC' iJ H C i  C  * T  f  G O B  K  s 

The  system  data  base  contains  data 
received  on  authorized  Customs  forms 
or  electronic  formats  from  individuals 
and/or  companies  incidental  to  the 
conduct  of  foreign  trade  and  required  by 
the  Customs  Service  in  administering 
the  tariff  laws  and  regulations  of  the 
United  States. 

SYSTEMS  exempted  from  <:.  t  b'  aik 
PROVIStONS  or  »HF  ecT. 

None 

'  '  e.isurv  '  C  u'Sloms    2&4 

SfSTtM  name; 

Personnel  Verification  System 
(PVS) — Treasury/Customs. 

SYSTEM  LOCATIOM: 

Office  of  the  Comptroller,  U.S. 
Customs  Service.  1301  Constitution 
Avenue.  NW..  Washington.  DC  20229. 
and  Regional  Offices  of  the  U.S. 
Customs  Service.  (See  Customs 
appendix  A.) 
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CATEGORIES  Of  INOtVIDUALS  COVERED  B*  T"E 
SVSTEM: 

A-:norized  Customs  personnel  and 
non-Customs  personnel  who  have 
received  authorization  to  use  the 
Regional  Communications  Centers. 

CATEGORIES  OF  RECORDS  IN  'HE  SfS'EM 

Individual  identifiers  including  but  not 
limited  to  name,  office  address,  home 
address,  office  telephone  number,  home 
telephone  number,  badge  number,  Social 
Security  number,  radio  call  sign,  page 
number,  organization,  and  unit. 

AUTHORITY  FOR  MAINTENANCE  2^  the 

Svstem: 

5  U.S.C  301:  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAiMTAiNEC  iN 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of= 
USERS  AMO  THE  PURPOSES  OF  SUCH  USES. 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLiClES  AND  PRACTICES  ^DR  3*CS  \C, 
RETRIEVING,  ACCESS'NG    aETA.SNC    As:- 
DISPOSING  OP  PECC»".S  'N  'HE  S>S'EM 

S-ORAGE: 

(1)  Alphabetic  or  numerical  listings  or 
card  files:  (2)  microfiche:  (3]  magnetic 
disc  and  tapes;  (4)  other  electronic 
storage  media. 


a  ETRIEV  ABILITY: 

By  name,  call  sign,  paging  number. 
Social  Security  number,  badge  number, 
organizational  code. 

SAFEOUAftOS: 

Records  are  located  in  controlled 
access  areas  with  alarm  protection 
systems.  Offices  are  staffed  twenty-four 
hours  a  day.  seven  days  a  week. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  the  system 
until  such  time  as  the  individual  is  no 
longer  authorized  usage  of  the  Regional 
Commurucations  Center.  Disposal  is  by 
erasure  of  disc/tapes,  shredding  and/or 
burning  of  listings  or  card  files,  and 

bu''"iTio  nf  rr^irrnfirhp. 

SYSTEM  MANAGE«I,SJ  AND  AOOKESS 

Assistant  Commissioner,  Office  of  the 
Comptroller,  U.S.  Customs  Service.  1301 
Constitution  Avenue.  NW..  Washington. 
DC  20229. 

NOTIFICATION  procedure: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  sources  include  but  are  not 
limited  to  (1)  the  individual  to  whom  the 
record  relates:  (2)  internal  Customs 
Service  records;  (3)  Personnel 
Verification  Sheet. 

SYSTEMS  f  <  tMP'EO  FROM  CERTAIN 
PROVISIONS  Of  THE  ACT: 

None. 
Treasury/Customs  ^85 

SYSTEM  name: 

Automated  Index  to  Central 
Enforcement  Files — Treasury/Customs. 

SYSTEM  location: 

Office  of  Enforcement,  U.S.  Customs 
Service,  1301  Constitution  Avenue  NW., 
Washington,  DC  20229. 

CATEGORIES  OF  INDIVIDUALS  COVERED  Br  Th£ 

system: 

(1)  Known  violators  of  U.S.  Customs 
laws.  (2)  Convicted  violators  of  U.S. 
Customs  and/or  drug  laws  in  the  United 
States  and  foreign  countries.  (3) 
Suspected  violators  of  U.S.  Customs  or 
other  related  laws.  (4)  Private  yacht 
masters  and  pilots  arriving  in  the  United 
States. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

A  listing  of  Memoranda  of 
Information  Received.  Reports  of 
Investigations;  Search/ Arrest/Seizure 


Reports.  Penaities,  and  Forfeitures, 
reports  required  by  Pnvate  .Aircraft 
Reporting  System,  reports  required  by 
the  Pnvate  Yacht  Reporting  System, 
reports  on  vessel  violations.  Reports 
relating  to  an  individual,  various  other 
correspondence  (letter,  memoranda, 
etc.).  which  related  to  an  individual  in 
the  Treasury  Enforcement 
Communications  System. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

SYSTEM: 

5  U.S.C.  301  and  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 
Authority  for  the  collection  and 
maintenance  of  the  report  included  in 
the  system  is;  19  U.S.C.  1603;  19  U.S.C. 
1431;  19  U.S.C.  66;  31  CFR  part  103. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  crim.inal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  disc  and  tape,  microfiche. 

retrievabiuty: 

Nun.e,  personal  identification 
numbers.  Customs  case  number, 
document's  central  file  number. 
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SAFECUAROS: 

(1)  MI  Central  Files  users  must  have  a 
full  field  l)af.kgrour!d  investigation.  (2) 
The  "need  to  know'  principle  applies. 
(3)  Procedural  and  physical  safeguards 
are  utilized  such  as  accountability  and 
receipt  records,  guard  patrolling 
restricted  areas,  alarm  protection 
systems,  special  comimunication 
security.  (4]  Access  is  limited  to  all 
Office  of  Enforcement  terminals  and  all 
Law  Enforcement  Systems  Division 
Headquarters  and  Newington,  VA 
terminals 

RETENTION  AND  DISPOSAL: 

Records  will  be  maintained  in  the 
Automated  Index  to  Central 
Enforcement  files  for  as  long  as  the 
associated  document  or  microfiche  is 
retained.  Records  will  be  dr'-'r-jyed  by 
erasure  of  the  magnein  disc  ri!  d  iij 
burning  the  microfiche. 

SYSTEM  MANAGEfl(S)  AND  ADDRESS: 

Assistant  Comm,:ssioner.  Office  of 
Enforcement,  U  S.  Cuslom.s  Service.  IJOI 
Constitution  Avenue.  NW  .  Washington. 
DC  20229. 

SYSTEMS  EXEMPTED  FROM  CERTAIM 
PROVISIONS  OF  THE  ACT 

This  system  is  exempt  from  5  US.C. 
552a{cl{3).  (c)(4).  (d)(1),  (d)(2),  (d)(3). 
(d)(4).  (e)(1).  (e)(2).  (e)(3),  (e)(4)  (G).(H) 
and(I),  (5)and(8),  (f)and(glofthe 
Privacv  Act  pursuant  to  5  U.S.C  552a 
(j)(2)  and  {k)(2). 

I  NolificjJtion.  Record  Access  and 
.Amendment  Prociedurt^s 

United  SlalFS  Cusiom'<  Spr\ir;r 

Appendix  A 

Notification  and  Record  Access 
Procedures:  Requests  by  an  individual  to  be 
notified  if  the  system  of  rf^cords  contains 
records  pertaining  to  him  and  requesting 
access  to  the  records  shall  be  in  wriimg  v»ith 
envelope  and  letter  clearly  marked  "Privacy 
Act  Request"  and  directed  to  the  Director, 
Office  of  Rpgulutions  and  Rulings,  U.S. 
Customs  Service.  1301  Constitution  Avenue, 
NW,  Washington.  DC  20229,  or  to  the 
Regional  Commissioner  of  the  region  in 
which  the  records  ere  located  (see  addresses 
below). 

The  request  may  1  e  presented  in  person 
between  the  hours  of  9  a.m.  and  4:30  p.m. 
Where  the  request  is  presented  in  person,  the 
requester  shall  present  adequate 
identification  to  establish  his  identity,  and  a 
comparison  of  his  signature  and  those  in  the 
records  may  be  made  where  the  records 
contain  the  signature  of  the  person  to  whom 
the  records  pertain.  If  an  individual  is  unable 
to  provide  the  requisite  documents  for 
identification  purposes,  he  may  be  required 
to  make  a  signed  statement  asserting  identity 
and  stipulating  that  he  understands  that 
knowmglv  or  willfully  seeking  or  obtaining 
access  to  records  about  another  person  under 


false  pretenses  is  punishable  by  a  fine  of  not 
more  than  S.5.000. 

Where  the  request  is  made  in  writing,  it 
shall  be  accompanied  by  a  notarized 
statement  executed  by  the  requester 
asserting  identity  and  stipulating  that  he 
understands  that  knowingly  or  willfully 
seeking  or  obtaining  access  to  records  about 
another  person  under  false  pretenses  is 
punishable  by  a  fine  of  not  more  than  $5,000. 
A  comparison  of  his  signature  and  those  in 
the  records  may  be  m.ade  where  the  records 
contain  the  signature  of  the  person  to  whom 
the  records  pertain. 

Amendment  Procedures:  Requests  by  an 
individual  contesting  the  context  of  a  record 
within  a  system  of  records  shall  be  in  writing 
with  the  envelope  and  letter  clearly  marked 
"Privacy  Act  Amendment"  and  directed  to 
the  Director,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW,  Washington,  DC 
20229,  or  to  the  Regional  Commissioner  of  the 
region  in  which  the  records  are  located.  (See 
addresses  below.) 

II.  Location 

Addresses  of  Headquarters,  U.S. 
Customs  Service,  Regional 
Commissioners  of  Customs,  Regional 
Directors  [Interna!  Affairs),  District 
Directors  of  Customs,  and  Customs 
Office  of  Enforcement  field  offices: 
U.S.  Customs  Service  Headquarters,  1301 

Constitution  Avenue,  NW.  Washington,  DC 

20229. 
Regional  Comm.issioner  of  Customs,  10 

Causeway  Strof  t  Boston.  MA  02110.  (617) 

223-7506. 
Regional  Commissioner  of  Customs.  55  EL 

Monroe  Street,  Chicago,  IL  60603.  (312)  353- 

4731. 
Regional  Commissioner  of  Customs,  5850  San 

Felipe  Street,  Houston,  TX  77002.  (713)  953- 

6843. 
Regional  Commissioner  of  Customs.  300  N. 

Los  Angeles  Street.  Los  Angeles.  CA  90053. 

(213)  688-5900. 
Regional  Commissioner  of  Customs.  909  SE. 

First  Avenue.  Miami.  FL  33131.  (305)  536- 

5952. 
Regional  Commissioner  of  Customs,  423 

Canal  Street.  New  Orleans.  LA  70112,  (304) 

589-6324. 
Regional  Commissioner  of  Customs.  6  World 

Trade  Center.  New  York.  NY  10048.  (212) 

466-4444. 

Office  of  Internal  Affairs  Field  Offices 

Regional  Director  (Internal  Affairs).  10 

Causeway  Street.  Boston.  MA  02110. 
Regional  Director  (Internal  Affairs),  Room 

502,  6  World  Trade  Center,  New  York.  NY 

lOOiS. 
Regional  Director  (Internal  Affairs).  444 

Bricknell  Avenue.  Miami.  FL  33101. 
Regional  Director  (Internal  Affairs).  423 

Canal  Street.  New  Orleans.  LA  70112. 
Regional  Director  (Internal  Affairs).  5850  San 

Felipe  Street.  Houston.  TX  77002. 
Regional  Director  (Internal  Affairs).  Suite 

1539,  55  E.  Monroe  Street,  Chicago,  IL 

60603. 
Regional  Director  (Internal  Affairs),  Suite 

7558,  P.O  Box  951,  Main  Post  Office,  Los 

Angeles.  CA  90053. 


Customs  District  Offices 

(Note:  New  York  has  Area  Directors 
instead  of  District  Directors).  The  Regional 
office  is  identified  in  parenthesis  at  the  end. 
Anchorage.  Alaska  99501/620  E.  Tenth  Ave. 

Suite  101  (907)  271-4043  (Pacific  Region) 
Baltimore.  Maryland  21202/40  S.  Gay  Street 

(301)  962-2666  (Northeast  Region) 
Boston.  Massachusetts  02222/10  Causeway 

Street  (617)  565-6147.  (Northeast  Region) 
Buffalo,  New  York  14202/111  W.  Huron  Street 

(716)  846-4374  (Northeast  Region) 
Charleston.  South  Carolina  29402/200  E.  Bay 

Street  (803)  724-4312  (Southeast  Region) 
Charlotte  Amalie.  St.  Thomas  Virgin  Islands 

00801 /Main  P.O.  Sugar  Estate  (809)  774- 

2530  (Southeast  Region) 
Chicago.  Illinois  60607/610  S.  Canal  Street 

(312)  353-6100  (North  Central). 
Qeveland.  Ohio  44114/55  Erieview  Plaza 

(216)  522-4284  (North  Central) 
Dallas/Fort  Worth.  TX  75261/700  Parkway 

Plaza.  P.O.  Box  619050  (214)  574-2170 

(Southwest) 
Detroit.  Michigan  48226/477  Michigan 

Avenue  (313)  226-3177  (North  Central) 
Duluth.  Minnesota  55802/515  W.  First  St..  209 

Federal  Building  (218)  720-5201  (North 

Central) 
El  Paso.  TX  79985/Bldg.  B.  Room  134,  Bridge 

of  the  Americas,  P.O  Box  9516  (915)  534- 

6799  (Southwest) 
Great  Falls.  Montana  59401/600  Central 

Plaza,  Suite  200  (406)  453-7631  (North 

Central) 
Honolulu,  Hawaii  96806/335  Merchant  St,. 

P.O.  Box  1041  (808)  541-1725  (Pacific) 
Houston/Galveston,  TX  77052/701  San 

Jacinto  St..  P.O.  Box  52790  (713)  226-2334 

(Southwest) 
Laredo,  Texas  78041 /Lincoln  )uarez  Bridge, 

PO.  Box  3130  (512)  726-2267  (Southwest) 
Los  Angeles/Long  Beach.  California  90731, 

300  S.  Ferry  St.,  Terminal  Island  (213)  514- 

6001  (Pacific) 
Miami,  Florida  33131/77  SE.  5th  Street  (305) 

536-4101  (Southeast) 
Milwaukee,  Wisconsin  53202/517  E. 

Wisconsin  Ave.  (414)  291-3924  (North 

Central) 
Minneapolis,  Minnesota  55401/110  S.  Fourth 

Street  (612)  348-1690  (North  Central) 
Mobile.  Alabama  36652/150  Wall  St.,  PO. 

Box  2748  (205)  690-2106  (South  Central) 
New  Orleans.  Uuisiana  70130/432  Canal  St. 

(504)  589-6353  (South  Central) 
New  York  Seaport  Area.  New  York.  New 

York  10048/Customhouse.  6  World  Trade 

Center  (212)  466-5817.  Kennedy  Aiiport 

Area.  Jamaica.  New  York  11430/Cargo 

BIdg.  80,  Room  2E  (718)  917-1542  (New 

York) 
Newark  Area,  Newark.  New  Jersey,  07114/ 

Airport  International  Plaza  (201)  645-3760 

(New  York) 
Nogales.  Arizona  85621 /International  and 

Terrace  Sts.  (602)  287-3637  (Southwest) 
Norfolk.  Virginia  23510/101  E.  Main  St.  (804) 

441-6546  (Southeast) 
Ogdensburg,  New  York  13669/127  N.  Water 

St.  (315)  393-0660  (Northeast) 
Pembina,  North  Dakota  58271 /Post  Office 

Bldg.  (701)  825-6201  (North  Central) 
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Philadelphia.  Pennsylvania  19106/2nd  &      ' 

Chestnut  Sts..  Room  102  (215)  597-4605 

(Northeast) 
Port  Arthur.  Texas  77642/4550  75th  St.  (409) 

724-0087  (Southwest) 
Portland.  Maine  04112/312  Fore  St..  P.O.  Box 

4688,  (207)  '80-3326  (Northeast) 
Portland.  Oregon  97209/511  NW.  Broadway. 

(503)  221-2865  (Pacific) 
t'-ovidence.  Rhode  Island  02903/24 

Weybosset  St  (401)  528-5080  (Northeast) 
St.  Albans.  Vermont  05478/Main  h  Strebbins 

St..  P.O.  Box  111.  (802)  524-6572  (Northeast) 
St.  Louis.  Missouri  63105/7911  Forsyth  Bldg.. 

Suite  625,  (314)  425-3127  (North  Central) 
San  Diego.  California  92188/880  Front  St.. 

Suite  5-S-9.  (619)  557-5360  (Pacific) 
San  Francisco.  Califcmia  94126/555  Battery 

St..  P.O.  Box  2450.  (415)  556-4340  (Pacific) 
San  luan.  Puerto  Rico  00903/P.O.  Box  2112. 

(809)  723-2091  (Southeast) 
Savannah.  Georgia  31401/1  East  Bay  St..  (912) 

944-4256  (Southeast) 
Seattle,  Washington  98174/909  First  Ave.. 

(206)  442-0554  (Pacific) 
Tampa.  Florida  33605/4430  East  Adams  Dr  . 

Suite  301.  (813)  228-2381  (Southeast) 
Wdshington.  DC  20041 /P.O.  Box  17423. 

Gateway  1  Bldg.  Dulles  International 

Airport,  Chantilly,  VA  22021,  (202)  566-8511 

(Southeast) 
Wilmington,  North  Carolina  28401 /One 

Virginia  Ave.,  (919)  343-;601  (Southeast) 

Customs  Enforcement  Field  Offices 

Assistant  Regional  Commissioner 

(Enforcement)  Northeast  Region,  Room  801. 

10  Causeway  Street.  Boston.  MA  02222 

(Northeast  Region) 
Resident  Agent  in  Charge.  P.O.  Box  388, 

Derby  Line.  Vermont.  05830 
Resident  Agent  in  Charge.  P.O.  Box  400. 

Houlton.  Maine  04730 
Resident  Agent  in  Charge.  P.O  Box  4688 

(DTS).  Portland.  Maine  04112 
Resident  Agent  in  Charge.  Federal  Building. 

Suite  318. 150  Court  Street,  New  Haven.  CT 

06510 
Special  Agent  in  Charge.  P.O.  Box  68.  Rouses 

Point,  New  York  12979 
Special  Agent  in  Charge,  40  South  Gay  Street. 

Room  424,  Baltimore,  Mar>land  21202 
Special  Agent  in  Charge.  Second  and 

Chestnut  Street.  Room  200.  Philadelphia. 

PA  19106. 
Resident  Agent  in  Charge.  Room  826,  Federal 

Building.  1000  Liberty  Avenue.  Pittsburgh. 

PA  15222 
Assistant  Regional  Commissioner 

(Enforcement)  New  York  Region.  6  World 

Trade  Center.  Room  716.  New  York.  NY. 

10048  (New  York  Region) 
Special  Agent  in  Charge.  JFK  International 

Airport.  Building  75.  2nd  floor,  Jamaica. 

N.Y. 11430 
Special  Agent  in  Charge.  Airport 

International  Plaza.  Suite  400.  Routes  1  and 

9  South,  Newark,  N.J.  07114 
Resident  Agent  in  Charge.  Leo  O'Brien 

Federal  Building.  North  Pearl  Street.  Room 

746.  Albany,  N.Y.  12207 
Resident  Agent  in  Charge,  575  Johnson 

Avenue.  2nd  floor.  Bohemia.  New  York 

11716 
Assistant  Regional  Commissioner 

(Enforcement)  South  Central  Region.  423 


Canal  Street.  Room  337.  New  Orleans.  L.^ 

70130  (Southcentra!) 
Resident  Agent  in  Charge.  8312  Florida 

Boulevard,  Suite  216B.  Baton  Rouge,  LA 

70806 
Resident  Agent  in  Charge.  Air  Investigations, 

P.O.  Box  980.  Belle  Chase.  LA  70037 
Resident  Agent  in  Charge,  600  Beacon 

Parkway  West.  Suite  725,  Birmingham,  AL 

35209 
Resident  Agent  in  Charge,  P.O.  Box  700, 

Dauphin  Island,  AL  36528 
Resident  Agent  in  Charge.  Security  Building. 

Room  600.  2301 14th  Street.  Cul^ort.  MS 

39501 
Resident  Agent  in  Charge.  Station  1,  P.O.  Box 

10182.  Houma.  LA  70363 
Resident  Agent  in  Charge.  100  West  Capitol 

Street.  Suite  1418.  Jackson.  MS  39289 
Resident  Agent  in  Charge.  825  Kaliste 

Saloom.  Brandywine.  II.  Suite  200. 

Lafayette.  LA  70508 
Resident  Agent.  811  Bayou  Pines  Drive,  Lake 

Charles,  LA  70601 
Resident  Agent  in  Charge,  10825  Financial 

Parkway.  Suite  321,  Little  Rock.  AR  72211 
Special  Agent  in  Charge.  951  Government 

Street,  Suite  700,  Mobile,  AL  36604 
Resident  Agent  in  Charge,  4721  Trousdale 

Drive.  Suite  216.  Nashville,  TN  37220 
Special  Agent  in  Charge.  108  Decanter  Street. 

New  Orleans,  LA  70130 
Resident  Agent  in  Charge,  610  Texas  Street. 

Suite  610,  Shreveport,  LA  71101 
Assistant  Regional  Commissioner 

(Enforcement)  Southwest  Region,  5850  San 

Felipe  Street,  Suite  500,  Houston.  TX  77057 

(Southwest) 
Resident  Agent  in  Charge.  421  Cold  Avenue. 

SW..  Albuquerque.  NM  87103 
Resident  Agent  in  Charge.  P.O.  Box  9640. 

Alpine,  TX  79830 
Resident  Agent  in  Charge.  P.O.  Box  99. 

Austin.  TX  78767 
Resident  Agent  in  Charge.  P.O.  Box  4500. 

Brownsville.  TX  78521 
Resident  Agent  in  Charge,  P.O.  Box  2159. 

Corpus  Christi,  TX  78403 
Special  Agent  in  Charge.  400  South  Record 

Street.  Suite  600,  Dallas  TX  75242 
Resident  Agent  in  Charge.  P.O.  Box  1169.  Del 

Rio.  TX  78841 
Resident  Agent  in  Charge.  P.O.  Box  1818, 

Deming  NM  88030 
Resident  Agent  in  Charge,  P.O.  Box  1076, 

Douglas,  AZ  86508 
Resident  Agent  in  Charge.  160  Garrison 

Street,  Eagle  Pass,  TX  78852 
Special  Agent  in  Charge.  6501  Boeing  Drive. 

Building  G,  El  Paso,  TX  79925 
Resident  Agent  in  Charge,  P.O.  Box  12. 

Falcon  Heights,  TX  78545 
Resident  Agent  in  Charge,  P.O.  Box  HH. 

Flagstaff  AZ  86001 
Resident  Agent  in  Charge.  P.O.  Box  570. 

Galveston,  TX  77553 
Special  Agent  in  Charge.  4141  East  Northbelt. 

Suite  300,  Houston,  TX  77032 
Resident  Agent  in  Charge,  P.O.  Box  2128, 

Laredo,  TX  78044 
Resident  Agent  in  Charge.  P.O.  Box  7150.  Las 

Cruces.  NM  88006 
Resident  Agent  in  Charge.  P.O.  Drawer  189. 

Lukeville,  AZ  85341 
Resident  Agent  in  Charge,  1701  West 

Business  83,  Suite  508.  McAllen.  TX  78501 


Resident  Agent  in  Charge.  3500  NW.  56th 

Street.  Suite  200,  Oklahom.i  City.  OK  73112 
Resident  Agent  in  Charge.  3010  North  2nd 

Street.  Suite  201.  Phoenix.  AZ  85012 
Resident  Agent  in  Charge.  4550  75th  Street. 

Port  Arthur,  TX  77642 
Resident  Agent  in  Charge.  P.O.  Drawer  H. 

Presidio.  TX  79845 
Resident  Agent  in  Charge.  1802  NE.  Loop  410, 

Suite  302,  San  Antonio,  TX  78217 
Resident  Agent  in  Charge,  P.O.  Box  458,  Sells. 

AZ  85634 
Special  Agent  in  Charge.  555  East  River  Road. 

Tucson.  AZ  85704 
Resident  Agent  in  Charge,  P.O.  Box  5757. 

Yuma.  AZ  85364 
Assistant  Regional  Commissioner 

(Enforcement),  Pacific  Region.  P.O.  Box 

1309  MPO.  Los  Angeles.  CA  90053  (Pacific) 
Resident  Agent  in  Charge.  P.O.  Box  100199. 

Anchorage.  AK  99501 
Resident  Agent  In  Charge.  P.O.  Box  535, 

Astoria,  OR  97103 
Resident  Agent  in  Charge.  P.O.  Box  1360, 

Blaine,  WA  98230 
Resident  Agent  in  Charge  (Calexico).  1661 

West  Main  Street,  Suite  306,  El  Centre,  CA 

92243 
Resident  Agent  in  Charge.  P.O.  Box  209.  Coos 

Bay.  OR  97420 
Resident  Agent  in  Charge,  P.O.  Box  465. 

Eureka.  CA  95502 
Resident  Agent  in  Charge.  P.O.  Box  12465. 

Fresno.  CA  93778 
Resident  Agent  in  Charge  (Guam).  P.O.  Box 

2508.  Agana.  Guam  96910 
Resident  Agent  in  Charge  (LAX).  222  North 

Sepulveda  Boulevard.  Suite  200.  El 

Segundo,  CA  90245 
Resident  Agent  in  Charge.  P.O.  Box  329. 

Oceanside.  CA  92054 
Resident  Agent  in  Charge  (Orange  County). 

15941  Red  Hill  Avenue.  Suite  200.  Tustin. 

C.^  92680 
Resident  Agent  in  Charge.  P.O.  Box  6155. 

Oxnard.  CA  93031 
Resident  Agent  in  Charge.  Federal  Office 

Building.  138  West  First  Struet.  Room  216. 

Port  Angeles.  WA  98352 
Resident  Agent  in  Charge.  P.O.  Box  2841. 

Portland.  OR  97208 
Resident  Agent  in  Charge.  1755  E.  Plumb 

Lane,  Airport  Plaza,  Suite  229.  Reno.  NV 

89502 
Resident  Agent  in  Charge.  P.O.  Box  214666. 

Sacramento.  C\  95821 
Special  Agent  in  Cha.'-ge.  401  West  A  Street, 

Suite  305,  San  Diego,  CA  90101. 
Special  Agent  in  Charge.  1700  Montgomery 

Street,  Suite  445,  San  Francisco,  CA  94111. 
Resident  Agent  in  Charge  (SFO).  San 

Francisco  International  Airport.  P.O.  Box 

251747.  San  Francisco,  CA  94128. 
Resident  Agent  in  Charge.  Courthouse  and 

Federal  Building.  280  South  First  Street. 

Suite  190,  San  Jose.  CA  95113. 
Resident  Agent  in  Charge.  406  Virginia 

Avenue,  San  Ysidro.  CA  92073. 
Special  Agent  in  Charge.  Federal  Office 

Building.  909  First  Avenue.  Room  4100, 

Seattle,  WA  98174. 
Resident  Agent  in  Charge.  West  904 

Riverside.  Room  332.  Spokane,  WA  92210. 
Assistant  Regional  Commissioner 

(Enforcement)  North  Central  Region,  55 
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East  Monroe  Street.  Sii:te  1501,  Chicago,  IL 

60603  (North  Ccntrnl). 
Speciril  .Asent  in  Charse,  610  South  Canal 

Street.  Roo.Ti  HSl.  Chicago.  IL  60607. 
Resident  .Asent  in  Charge  (Cincinnati),  Suite 

200,  207  Grandview  Drive,  Fort  Mitchell. 

KY  41017. 
Special  Agent  m  Charge  (Cleveland) 

Commerce  Place.  7123  Pearl  Road,  Room 

305,  Middleburg  Heights.  OH  44130. 
Resident  Agent  in  Charge,  -a  E  Chestnut 

Street,  Room  411.  Columbus,  OH  42315. 
Special  Agent  m  Charge.  P.O.  Drawer  3609. 

Denver,  CO  80294. 
Special  Agent  in  Charge,  McNamara  Federal 

Building,  477  Michigan  Avenue.  Room  350, 

Detroit.  MI  48228. 
Resident  Agent  in  Charge.  P.O.  Box  791, 

Great  Falls.  MT  59403. 
Resident  Agent  in  Charge.  P.O.  Box  51366. 

Indianapolis.  I.N'  46251. 
Resident  Agent  in  Charge.  2701  Rockcreek 

Parkway.  Suite  206,  North  Kansas  City.  MO 

64117. 
Resident  .Agent  in  Charge.  P.O.  Box  92847, 

Milwaukee,  WI  53202. 
Special  Agent  in  Charge.  Federal  Office 

Building.  212  Third  Avenue  South.  Room 

154.  Minneapolis.  MN  55401. 
Resident  Agent  in  Charge.  P.O.  Box  192, 

Pembina.  ND  58271. 
Resident  .Agent  in  Charge.  114  Market  Street, 

Room  942.  St   Lou:s.  MO  63101. 
Resident  Agent  in  Charge.  1745  W.  1700  S.. 

Room  1124.  Salt  Lake  City.  UT  84104. 

Treasury/BEP  .002 


SYSTEM  name: 

Personal  Property  Claim  File — 

■p.;isurv/BEP. 


T 


SYSTEM  LOCATION: 

Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets.  SW.,  Washington.  DC 
20220. 

categories  of  individuals  covered  by  the 
system: 

Civilian  officers  and  employees  of  the 
Bureau  of  Engraving  and  I^-nting.  former 
employees  and  their  survivors  having 
claim  for  damage  to  or  loss  of  personal 
property  incident  to  their  service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  investigative  and 
adjudication  documents  relative  to 
personal  property  damage  claim. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Military  Personnel  and  Civilian 

Employees'  Claims  Act  of  1964.  as 
amended.  Public  Law  88-558. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  Stale,  local  or  foreign  agencies 
responsible  for  investigating  or 


prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discoverj'.  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (7)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  TMS  SvSTf  M 

STORAGE: 

K.if  folder, 

retrievabilpty: 
By  name. 

SAFEGUARDS 

Access  is  limited  to  Office  of  Chief 

Counsel  staff. 

RETENTION  AND  DISPOSAL: 

Retained  three  years  after  case  is 
closed,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  Chief  Counsel,  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets,  SW.,  Washington.  DC  20228, 

NOTIFICATION  PROCEDURE: 

Disclosure  Officer,  Bureau  of 
Engraving  and  Printing.  14th  and  C 
Streets.  SW..  Washington.  DC  20228. 


RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 
See  "Notification  procedure"  above, 

«  I  i.  O  R  U  S  O  i„;  R ;-  f    "  &  -  I  G  O »-. '  I  S 

Individuals  having  claim  for  damage 
to  or  loss  of  nersonal  Drooertv. 

s  V  s '  (,  MS  f  .■  s,  MP  -  r ::;  •  oom  cibt  ain 

poo  V'S.O»«S  O'    "'-'f    ACT; 

None. 
Treasury/BEP  .004 

SYSTEM  NAME: 

Counseling  Records — Treasury/BEP. 

svs^tM  location: 

Bureau  of  Engraving  and  Printing.  14th 
and  C  Streets,  SW„  Washington.  DC 

20228. 

C  A  ■  f  GOPit  S  Of  INDIVIDUALS  COVERED  BY  THE 

t ' s  •  f  m: 

Employees  whose  actions  or  conduct 
warrants  counseling. 

C  A  T  t,  G  (..  fi  I !.  5  OF  RECORDS  IN  THE  S  v  i. "  t  w 

Contains  correspondence  relative  to 
counseling  information  and  follow-up 

reports. 

s>STrM: 

:,  ^  S.C.  301. 

ROUTINE  USES  OF  R  [  C  0  B  D  S  M  A  i  N  '  A .  ►.  K.  ^  h* 
THE  SYSTEM,  INCLUDING  can  GOP't  :S  0( 
USERS  AND  THE  PURPOSES  OF  SUCH  OSES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
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criminal  law  pfoceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains,  contingent  upon  that 
individual  signing  a  release  of 
information  form;  (5)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (6)  provide  general 
educational  information  to  unions 
recognized  as  exclusive  bargaining 
representatives  under  the  Civil  Service 
Reform  Act  of  1978.  5  U.S.C.  7111  and 
7114;  (7)  provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUCtES  AND  PRACTICES  FOR  STORING, 
BETRieVING.  ACCESS  KG,  RETAININQ,  AMD 

DS^-CS'SG  C  RECORDS  IN  THE  SYSTEM: 


"osa: 


'.ed  in  file  folders. 


RETRIEVASJUTV: 

By  name. 

SiFcGuARDS: 

Locked  in  file  cabinets;  access  is 
limited  to  EEO  and  Employee 
Counselins  Services  staff. 


RETEST'CN  ANO 


=  50SA^ 


Retained  for  one  year  after  close  of 
file,  then  destroyed. 

S^S^EM  WANAGER(S)  AND  ADDRESS: 

r...  J  ^.'.d  Employee  Counseling 
Services  StafT  Manager.  Bureau  of 
Engraving  and  Printing.  14th  and  C 
Streets,  SW.,  Washington,  DC  20228. 

NO'lEtCATKM*  P«OCECURE: 

Disclosure  Officer.  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets,  SW.,  Washington,  DC  2022a 

RECOflO  ACCESS  PROCEDURES. 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PnOCE  jU»E'-. 

See  "Notification  procedure  '  above. 

RECORD  SOURCE  CATEGORIES 

l-'idividuai  empioyet; 

SYSTEMS  EXEMPTED  FROM  CERTAiN 
PROVISIONS  Of  TME  ACT; 

None. 

Treasu'^y/'BEP  -DOS 

S-STEM  NAME: 

Compensation  Claims — Treasury/ 
BEP. 


SVSTEM  locatiom: 

Compensation  Division.  Office  of 
Industrial  Relations.  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets,  SW.  Washington.  DC  20228. 

CATEGORIES  OF  IMDIVIOUALS  COVERFO  BY  THE 
SYSTEir 

Bureau  of  Engraving  and  Printing 
employees  incurring  work -connected 
injuries  or  illnesses,  who  make  claims 
under  Federal  Employee  Compensation 
Act  for  medical  expenses,  continuation 
of  pay  or  disability. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

All  pertinent  documentation,  including 
investigative  reports,  medical  reports, 
forms,  letters  to  BEP  Office  of  Financial 
Management  authorizing  continuation  of 
pay.  Labor  Department  reports,  etc. 
relative  to  work-connected  injuries  or 
illnesses  of  employees. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Federal  Employees  Compensation 
Act.  as  amended.  Public  Law  93-416. 

ROUTTME  USES  OF  RfCjeCiS  M.-.-h^A  Hl-D  iN 

THE  SYSTEM    1NC;„U1'"-HC.  ",A 't '■.■:.5«-ES  OF 
USERS  ANO  -HE  oi   ••■f-''^~f--  Of  ScCw  JSES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit:  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4j  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  the  news  media  in  accordance  with 


guidelmes  contained  m  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (7)  provide  information  to 
unions  recognized  as  e.xclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  7m  and  7114:  (8)  provide 
information  to  third  parties  dunng  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SrSTEM: 

STORAGE. 

File  folder. 

RETRieVAeSUTY; 

Name  and  date  of  injury. 

Locked  file  cabinets;  access  is  limited 
to  Safety  Managers  and  Compensation 
Claims  staff. 

RETENTION  AND  DISPOSAL; 

Retained  for  a  period  of  employment 

plus  30  ytars.  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Office  of  Industrial  Relations, 
Bureau  of  Engraving  and  Printing.  14th 
and  C  Streets,  SW,  Washington.  DC 
20228. 

NOTIFICATION  PROCEDURE: 

Disclosure  Officer,  Bureau  of 
Engraving  and  Printing,  14Lh  and  C 
Streets.  SW  Washington,  DC  20228. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTWC  RECORD  PROCEDURES: 

See  'Notification  procedure"  above. 

RECORD  SOURCE  CATEGOfMES: 

Health  Unit  Daily  Report.  .Notification 
of  Public  Health  Service 
Recommendations,  private  medi;,al 
providers.  Safety  and  Occupational 
Health  Division  Reports,  Employee's 
supervisors  reports,  and  information 
provided  by  employee. 

SYSTEMS  EXEM1»TED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None.  , 

Treasury/BEP  .006 

SYSTEM  NAME: 


DeJ»  Files  (Employees! — Treasury/ 


r-1  r-  T 
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SYSTEM  location: 

Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets,  SW.  Washington,  DC 
2022R 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Bureau  of  Engraving  and  Printing 
employees  on  whom  debt  complaints 
are  received. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM 

Contains  employee's  name,  complamt 
information,  court  judgements, 
counseling  efforts,  receipts,  and  final 
disposition  of  complaint 

AUTHORITY  FOR  MAINTENANCE  OF  THC 

system: 

Federal  Personnel  Manual. 

routine  uses  of  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUC-NG  CATEGOR'ES  CF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  iniurn-.ation  m  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute. 
njle,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains:  (6)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (7)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S  C  nn  and  7114;  (8)  provide 


information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORING. 

RETRIEVING.  ACCESSING,  RETtiNiNG.   AND 
DISPOSING  OF  RECORDS  IN  T,^f  SvS"  FM: 

STORAGE: 

NT.iintained  in  file  folders. 

RtTRI£VABIUTY: 

By  name. 

SAFLGOfiHDS; 

Maintained  in  locked  cabinets;  access 
is  limited  to  Employee  and  Labor 
Relations  Branch  personnel. 

RE'ENTiON  AND  CiSPOSAL. 

Retained  for  two  years,  then 
destroyed. 

SYSTEM  MANAGEBfS)  AND  ADDRESS: 

Lf... :,  (Jli.^t.  „:  ;.'j_-:;..-.  i^elations, 
Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets,  SW.  Washington,  DC 
20228. 

NOTlFICATiCN  PROCEDURE 

Disclosure  Officer,  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets,  SW.  Washington.  DC  20228. 

RECORD  ACCESS  PROCEDuRtS 

See  "Notification  procedure "  abWe. 

CONTESTING  RECORD  ptJOCf^DijBf  S 

See  "Notification  procedure"  above. 

RtCORD  SOURCE  CATEGORtfS 

Employees,  Complainants,  and  Court 
Judgments. 

SYSTEMS  EXEMPTED  FROM  CfcR'AiN 
PROVISIONS  OF  THE  act: 

None 

Treasury/ BE P    OU 

S'STEM  name: 

t.n:^:_i  Le  8  Productidn  Record — 
Treasury/BEP. 

SYSTEM  location: 

Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets.  SW.  Washington.  DC 
20228. 

CATEGORiJS  OF  iNOi'w 'DUALS  COvf  RELJ  e  »    "hF 
SYSTEM: 

All  current  Bureau  of  Engraving  and 
Printing  employees. 

CATEGORIES  OF  RECORDS  IN  The  SvS'EM 

Contains  employee's  name,  dates. 
work  hours,  record  of  production, 
history  of  work  assignments,  training, 
work  performance,  and  progress  reports. 


AUTmOB!''v    for   Wfl    N^ESANCf    O'    '"I 
SvSTtM 

5  U.S.C.  301,  4103  and  4302. 

ROUTINE  USES  OF  RECORD      M  e   s  '  AINEO  IN 

-..f   =.  -."  'i  M    ■',■  L     '}  hG  CATEQOBIES  OF 
. ,  ,  t  H  S  A  K : ;  'HIP ,,  B  PO  SES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (7)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 


F'O'L  i(: .!  s  AND  pt'ii. ■; 

R  E  '  Fr  f  .  ■  N  G    A^i'.t.  '-,  S  '  N 

:i'sr>n«=:^G  Of  rlcor:; 

STORAGE: 


iN  TMt  StiiTLM: 


Maintained  in  data  entry  diskettes, 
file  folders  and  production  books. 


PFTRiF  V  ABILITY: 


Indexed  by  name,  work  code  number 
and  cross-referenced  by  project  number. 
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SA=^EGUA«OS: 

Maintained  in  locked  cabinets  or 
desks;  access  is  limited  to  personnel 
having  a  "need-to-know." 

RE-EN^ION  *N0  DiSt>OSAL; 

hetained  i.nree  years,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  Chief  Counsel;  Equal 
Employment  Opportunity  and  Employee 
Counseling  Services  Staff;  Chief,  Office 
of  Industrial  Relations;  Chief.  Office  of 
Currency  Production;  Chief,  Office  of 
Design  and  Engraving  Technology; 
Chief.  Office  of  Stamp  Production;  Chief, 
Office  of  Production  Support:  Chief. 
Office  of  Procurement;  Chief,  Office  of 
Production  Management;  Chief,  Office  of 
Public  Affairs;  Chief  Office  of  Currency 
Standards;  Chief.  Office  of 
Environmental  Systems:  Chief,  Office  of 
Advanced  Counterfeit  Deterrence; 
Address:  Bureau  of  Engraving  and 
Printing;  14th  and  C  Streets.  SW, 
Washington.  DC  20228. 


CATECOK 


it  afrr'ODS  \h  tme  SYSTEM" 


SO^  =!C4' 


=occedure: 


Disclosure  Officer,  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets.  SW.  Washington.  DC  20228. 

BECORD  »CCESS  fOCEDURES: 

See  "Notification  procedure"  above. 

CON-EST)<sO  BECCa-  =^OCEDURES: 

'~ ■  ■     ^.      iiL,di:u;i  p. ucedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  furnished  by  employee, 
developed  by  supervisor  or  by  referral 

document. 

SYSTEMS  EXEIv-^TEJ  FROM  CERTA.N 
PBC/)S'OHS  OF  THE  ACT: 

None. 

T-eas-.,-y  Sr^^  .015 

S'S'EM  SAME: 

L^cLuiive  Profiles — Treasury /BEP. 

S  'STEM  LOCATIOM: 

Office  of  Security,  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets.  SW,  Washington,  DC  20228. 

CATEGORIES  0=  INO'V'D'jaLS  COVERED  BY  THE 

S'S'EM 

The  system  contains  vital  personal 
information  about  high-level  Bureau 
executives  and  their  families.  These 
executives  who  occupy  high-level  and/ 
or  sensitive  positions  may  be  targets  for 
criminal  extortion,  kidnapping  or  other 
violent  acts.  The  individuals  to  be 
covered  by  the  system  are  designated  by 
the  Director,  Bureau  of  Engraving  and 
Printing,  and  are  participating  in  the 
program  voluntarily. 


The  systera  contains  pt-rbundi 
information  about  key  Bureau 
employees,  their  spouses,  children  or 
other  persons  in  the  household.  The 
employees'  neighbors  or  other  persons 
who  might  have  knowledge  of  family 
members'  locations  are  listed  with 
addresses  and  phone  numbers.  Also 
included  are  fingerprints,  samples  of 
handwriting,  and  photographs  of  any 
residences  and  automobiles  owned  by 
the  key  employee  and/or  their  families. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301. 

ROUTINE  USES  OF  RECOe:  S  MAIK^A  NED    S 
THE  SYSTEM,  INCLUOIhG  CA    ECGRiES  Of 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

In  the  event  of  emergency  situations, 
information  may  be  released  to 
appropriate  Federal,  state,  or  local  law 
enforcement  agencies. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folder  in  a  sealed  envelope. 

retrievabiuty: 
By  name  or  position  of  employee. 

SAFEGUARDS: 

Locked  file  cabinet;  access  is  limited 
to  Office  of  Security  managers  and  duty 
officers. 

RETENTION  AND  DISPOSAL: 

Retained  during  employee's  tenure 

with  Bureau,  then  destroved. 

SYSTEM  MANAGER(S)  A.VC  ADDRESS: 

Chief.  Office  of  Security,  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets.  SW,  Washington.  DC  20228. 

NOTIFICATION  PROCEDURE: 

Disclosure  Officer.  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets,  SW,  Washington,  DC  20228,  and 
direct  personal  contact  by  employee 
with  system  manager. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Designated  key  personnel  on  a 
voluntary  basis. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 


Treasury/BEP  .016 

SYSTEM  NAME: 

Employee  Suggestions — Treasury/ 
BEP. 

SVSTEM  LOCATION: 

Bureau  of  Engravi.-g  and  Printing.  14th 
and  C  Streets,  SW  Washington.  DC 
20228. 

CATEGORIES  CF  INDIVIDUALS  COVERED  BY  THE 

S/STHM: 

All  Bureau  of  Engraving  and  Printing 
employees  submitting  suggestions  under 
the  incentive  award  program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  employees  suggestion, 
reviewer  evaluation  and  final 
disposition  information. 

AU-^H0R!TY  FOR  MAINTENANCE  OF  Tue 

system; 
Title  5,  U.S.C.  4502(c). 

ROt/TlNE  USES  OF  RECORDS  MAINTAINED  !N 
THE  SVSTEM,  tNCUiOOWS  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate       . 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of  or  for 
enforcing  or  implementing,  a  statute. 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
Other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (4]  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings:  (6)  provide  information  to 
unions  recognized  as  exclusive 
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bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  7111  and  7114;  (7)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
D'SPOSINO  OF  RECORDS  IN  THC  SYSTEM: 

STORAGE: 

Muintained  in  file  folders,  as  well  as 
on  computer  disks. 

retrievability: 
Indexed  by  name, 

SAf-EGUABDS: 

Maintained  in  locked  file  cabinets; 
access  is  limited  to  Compensation 
Division  Personnel  and  the  employee's 

supervisor. 

RETENTION  AND  DISPOSAL: 

Retained  for  three  years  following 

date  of  submission,  then  destroyed 

SYSTEM  MANAGFR(S)  AND  ADDRESS: 

Chief.  Office  of  Personnel,  Bureau  of 
Engraving  and  Printing.  14th  and  C 
Streets.  SW,  Washington,  DC  2022R. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  identified  in  this  system  or  gam 
access  to  records  maintained  in  the 
system  must  submit  a  request  containing 
the  following  elements:  (1)  Identification 
of  the  record  system:  (2)  identification  of 
the  category  and  types  of  records 
sought:  (3]  At  least  two  items  of 
identification  (e.g.,  name  and  date  of 
birth,  employee  identification  number, 
date  of  employment  or  similar 
information).  .Address  inquiries  to 
Disclosure  Officer,  Bureau  of  Engraving 
and  Printing.  14th  and  C  Streets,  SW, 
Washmgton.  DC  20228. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  employee,  employee's 
supervisor  and  review  committee. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

N'one. 
Treasury/BEP  U)20 

SYSTEM  P4AME: 

Industrial  Truck  Ucensing  Records— 
Treasury/BEP. 


SYSTEM  LOCATION: 

Bureau  of  Engraving  and  Printing,  14lh 
and  C  Streets,  SW,  Washington.  DC 

20228. 

CATEGORIES  OF  INDIVIDUALS  COVEHK}  8  »  tmi 
SYSTEM: 

Bureau  of  Engraving  and  Printing 
employees  designated  to  operate  self- 
propelled  material  and/or  machinery 
handling  equipment. 

CATEGORIES  Of  RECOADS  IN  THE  S-ST;m: 

Record  of  employee  phyi-  ^  m 
examination,  testing,  license  number 
and  issue  date  for  purpose  of  operating 
one  or  more  types  of  material  handling 
equipment  used  within  the  Bureau  of 
Engraving  and  Printing. 

AUTHORITY  FOR  MAINTENANCE  O*  THE 

system: 

5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAIKTAlHEO  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosures  are  nut  made  outside  the 
Department. 

rOLICIES  AND  PRACTICES  FOR  STORIHG, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

File  folder  and  card  file. 

retrievabiuty: 

By  name. 

SAFEGUARDS: 

i.ocked  file  cabinet,  access  is  limited 

111  Materials  and  Industrial  Services 

Division  staff. 

retention  and  DtSPOSAU 

Destroyed  three  years  after  license 
revocation. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

.Manager,  .Materials  ar-,d  Industrial 
Services  Division,  Office  of  Materials 
Management.  Bureau  of  Engraving  and 
Printing,  14th  and  C  Streets,  SW. 
Washington.  DC  20228. 

NOTIFICATIOIH  PROCEDURE: 

Disclosure  Officer.  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets,  SW,  Washington,  DC  20228. 

RECORD  ACCESS  PROCEDURES: 

Si'C  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Supervisor's  request,  results  of 
physical  examination,  and  data 
obtained  during  training  or  practical 
tests. 


SYSTEMS  EXEMPTED  FPOM  CFRTAtH 

PRCV'SIONS  OF    TMf    ACT 

None. 

T'-eaS  :ry  'BcP   .021 
c  V  <;  T'  c  m  n  A  !,•  f  ; 

invesligalive  Files — Treasury/BEP. 

svsTCM  location: 

Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets,  SW,  Washington,  DC 
20228,  and  Bureau  of  Engraving  and 
Printing,  Western  Currency  Facility, 
9000  Blue  Mound  Road,  Fort  Worth, 

Tuypq   7R1T! 

CATIGORItS  or  tNDCi.'IDO«,.  S  COVERED  BY  THE 
SYSTEM: 

Employees,  Separated  Bureau 
Employees,  Employee  Applicants, 
Visitors  to  the  Bureau,  News-Media 
Correspondents,  Contractor  and  Service 
Company  Employees  (Current  and 
Separated). 

c*fEGORirs  or  nf  co«ds  ;•<  ^hi  s^s^em: 
Category:  Secuniy  l-ues.  Heisunnel 
Clearance  Requests,  Case  Files,  Bank 
Shortage  Letters.  Contractor  Files, 
Currency  Discrepancy  Reports. 
Intelligence  Files.  Stamp  Discrepancy 
Reports,  Case  Records,  Correspondence 
from  the  Public  concerning  Security 
Matters,  Security  Files  Reference 
Record.  Employee  Indebtedness  Record, 
Type  of  Information:  Character 
references.  Police  force  reports.  Previous 
employment  verifications.  Newspaper 
articles,  Social  Security  numbers, 
Laboratory  reports  to  include 
handwriting  results  and  latent 
fingerprint  examinations.  Law 
enforcement  criminal  and  subversive 
record  checks.  Court  records.  Security- 
registers,  Residency  information. 
Reports  of  shortages  or  thefts  of  Bureau 
products  including  subsequent 
investigations.  Personnel  records  of 
various  types.  Fingerprint  card, 
Photograph,  Names  of  individuals 
including  those  at  contractor  plants  who 
worked  on  a  shortage  involving  Bureau 
products.  Credit  checks.  Background 
investigation  reports  conducted  by 
Office  of  Personnel  Management. 
Bureau  of  Engraving  and  Printing,  the 
Internal  Revenue  Service  and  other 
Federal  Investigative  Agencies, 
Disciplinary  action  recommended  and/ 
or  received.  Military  record  forms  and 
extracted  information.  List  of  Bureau 
employees  granted  security  clearances. 
Processes  served,  i.e.  summons, 
subpoenas,  warrants,  etc..  Personnel 
security  case  numbers,  dates — case 
opened  and  closed,  and 
recommendations.  Certificate  of 
Security  Clearance.  Reports  of 
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violations  of  Bureau  regulations  and 
procedures.  Bureau  visitor  control 
documents.  Correspondence  relating  to 
individuals,  Claims  of  indebtedness 
from  firms  and  collection  agencies  and 
other  sources,  and  assorted  documents. 
Tape-recorded  testimony,  Type  of 
Information:  Bureau  investigation 
reports.  Information  supplied  by  Law 
Rnforcement  agencies.  Applicant 
interview  record.  Anonymous  tips 
concerning  Bureau  employees.  Official 
investigative  statements.  Names  of 
those  requesting  security  assistance  and 
report  of  the  assistance  rendered,  other 
pertinent  Governmental  records, 
education  records  and  information.  Date 
of  Birth  and  physical  description  of 
individual  in  the  files. 

•  UTWOniTV  FOn  MAm'EXANCE  OF   THE 
SYSTEM. 

Executive  Order  10450  and 
implementing  Treasury  and  Bureau 
Regulations  and  31  U.S.C.  427. 

ROUTINE  USES  O^  RECORDS  MAINTAINED    N 
THE  SYSTEM,  INCLUDING  CATEGOPIES  OF 
USERS  AND  THE  PURPOSES  OF  SuCM  USES, 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary-  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry-  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 


relating  to  civil  and  criminal 
proceedings;  (7)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (8)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLiCiES    *ND   OBAC'ICES   >  O"  STQRiHG. 
BE'BifviNG,    ACCESS  Sd,   BE^AJSING, 
DiSP'OSiN'u  0»^  R£CO«OS  iN  TmE  svstem: 

storage: 

File  Folders,  3x5  Index  Cards.  5x8 
Index  Cards,  Loose-leaf  Binders,  Ledger. 
Recording  Tape,  and  Microfiche. 

cc 'O'E  .aaiUTY: 

.Numerically  by  case  number  and  year, 
alphabetically  by  name  and  social 
security  number,  and  alphabetically  by 
Company  name. 

safeguards: 

Access  is  limited  to  Office  of  Security 
and  Western  Currency  Facility  staff. 
Records  are  maintained  in  locked  file 
cabinets  and  secured  computers. 

RETEMTION  AND  OiSPOSAU 

Destroy ea  wimin  yO  days  following 
notification  that  an  applicant  for 
employment  was  not  hired;  or  on 
notification  of  an  employee's  death,  or, 
within  five  years  after  separation  or 
transfer  of  incumbent  employee;  or.  five 
years  after  expiration  of  contractual 
relationship. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Chief,  Office  of  Security,  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets,  SW..  Washington.  DC  20228; 
Head.  Security  and  Accountability 
Control  Branch,  Bureau  of  Engraving 
and  Printing,  Western  Currency  Facility. 
9000  Blue  Mound  Road,  Fort  Worth. 
Texas  76131. 

NOTIFICATIGN  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  identified  in  this  system  op  gain 
access  to  records  maintained  in  the 
system  must  submit  a  request  containing 
the  following  elements:  (1)  Identification 
of  the  record  system:  (2)  identification  of 
the  category  and  types  of  records 
sought:  (3)  At  least  two  items  of 
identification  (e.g.,  name  and  date  of 
birth,  employee  identification  number, 
date  of  employment  or  similar 
information).  Address  inquiries  to 
Disclosure  Officer,  Bureau  of  Engraving 
and  Printing,  14th  and  C  Streets.  SW.. 
Washington,  DC  20228. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 


CONTESTING  RECORD  PROCEDURES: 

Scf-  'Wotification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

The  sources  of  the  information  are  the 
individual  concerned  and  information 
supplied  by  Federal,  Sfate  and  local 
investigative  agencies,  credit  bureaus, 
financial  institutions,  court  records, 
educational  institutions,  and  individuals 
contacted  concerning  the  person  being 
investigated. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

This  svstem  is  exempt  from  5  L'.S.C. 
552a(c)(3).  (d).  (el(l),  (e](4)(G),  (e){4)(H]. 
(e)(4)(l)  and  (f]  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a  (k)(2). 

Treasury/BEP  .022 

SYSTEM  NAME: 

Monthly  Equal  Employment 
Opportunity  Activity  Report — Treasury/ 
DEP. 

SYSTEM  location: 

Bureau  of  Engraving  and  Printing,  14:h 
and  C  Streets.  SW,  Washington.  DC 
20228. 

categories  of  individuals  covered  by  the 

system: 

Minority  and  female  employees 
receiving  significant  appointments  and 
promotions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name  and  Position  of  Promotion  or 

Appointment. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Affirmative  .-\ction  Plan  for  Fiscal 
Year  1980  [5-year  plan),  Title  VII,  Civil 
Rights  Law.  as  amended  of  1964. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (3)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Serv  ice  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 
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policies  and  pbactices  for  8t0rimq, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  w  the  system: 

storage: 

Maintained  in  file  ioiders. 

retrievabiuty: 

Cross-referenced  by  month  and 
employee's  name. 

safeguards: 

Access  !S  limited  to  Bureau  Equal 
Emplovnirnt  Opportunity  staff  and  is 
maintained  in  lodged  combination  safe. 

RETENTION  AND  DISPOSAL. 

Retained  five  >ears  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Director  or  Equal  Opportunity 
Manager,  Office  of  the  Director,  Bureau 
of  Engraving  and  Printing,  14th  and  C 
Streets,  SW.  Washington.  DC  20228 

NOTIFICATION  PROCEDURE: 

Disclosure  Officer.  Bureau  of 
Elngraving  and  Printing,  14th  and  C 
Streets,  SW.  Washington.  DC  20228. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  prcicedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Personnel  Action  Records  maintained 

by  Eupervisor. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

,\onP. 
Treasury/BEP  .023 

SYSTEM  name: 

Motor  Vehicle  Licensing  Records — 
Treasury/BEP. 

SYSTEM  LOCATION: 

Bureau  of  En;zravir;«  and  Printing,  14th 
and  C  Streets.  SW,  Washington.  DC 
20228. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Bureau  of  Engraving  and  Printing 
employees  designated  to  operate 
passenger  vehicles,  trucks,  and/or  vans 
for  Bureau  business. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Record  of  employee  physical 
examination,  testmg.  license  number 
and  issue  date  for  purpose  of  operating 
passenger  and/or  truck  vehicles. 

authorrry  for  maintenance  of  the 
system: 

5  US.C,  301. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  hajs 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4]  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (7)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

File  folder  and  card  file. 

PETRIEVABILITY. 

By  name. 

SAFEGUARDS: 

kept  in  locked-file  cabinets;  access  is 
limited  to  Manager,  Materials  and 
Industrial  Services  Division. 

RETENTION  AND  DISPOSAL: 

Retained  three  years,  then  destroyed. 


EVSTEM  MflSAGFRiSi  AND  ADDHESS: 

.M-... .,(>..:,  \U\i:.^.i,  o;.„  industrial 
Services  Division,  Office  of  Materials 
Management,  Bureau  of  Engraving  and 
Printing;  14th  and  C  Streets,  SW, 
Washington,  DC  20228. 

*i0^ir,iCAT  ON  PROCEDURE: 

ijisciosure  Officer,  Bureau  of 
Engraving  and  Printing;  14th  and  C 
Streets,  SW,  Washington,  DC  20228. 

sfcor::  accfss  f«^ccrDURES: 
bee    ."\uiiiiL..juuii  procedure"  above. 

CONTESTtNO  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

HE.CORD  SOuflCt  CAltGOKIliS 

Supervisor's  request,  results  of 
physical  examination,  and  data 
obtained  during  training  or  practical 
tests. 

SVSTFMS   rXFMFTfD   FROM   Cf P^i^H 
PROVISIONS  OF  THE  ACT; 

None. 

■'•easur'y   BFP    C;''7 

SYSTEM  NAME 

Programmable  Access  Security 
System  f^A«= '5^— Treasury/BEP. 

SYSTEM  LOCATION: 

Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets,  SW,  Washington.  DC 
20228  and  Bureau  of  Engraving  and 
Printing,  Western  Currency  Facility, 
9000  Blue  Mound  Road,  Fort  Worth, 
Texas  76131. 

C*'-fGOfi^ES  Of   iNOiVlDuA^S  C.-^vlRlC  b  i    :  .-il 
SvS-EM: 

Uuieau  of  Engraving  and  Printing 
Employees  (Washington,  DC,  and  Fort 
Worth,  Texas);  employees  of  the  Bureau 
of  the  Public  Debt  (BPD)  who  are 
assigned  to  work  at  the  12th  and  C 
Streets  SW.  Washington,  DC,  facility: 
And  employees  of  other  U.S. 
Government  agencies  who  have  been 
cleared  for  access  to  the  Bureau  of 
Engraving  and  Printing  and  issued  BEP 
Access  Badges;  and  contractor  and 
service  company  employees  of  the 
Bureau  of  Engraving  and  Printing  and 
the  Bureau  of  Public  Debt  who  have 
been  cleared  for  access  to  either  bureau. 

C  «  '  F  G ;:;;  M I E  S  0  f  R  f  C  C' "  C  S    n  "  •  ■(  f  E  '  S  '  I  M 

(A)  The  following  information  is 
maintained  concerning  all  individuals 
who  are  issued  BEP  and  BPD  access 
badges  with  photographs:  Photograph; 
full  name;  Social  Security  number;  date 
of  birth;  badge  number  badge 
photograph  background  color, 
supervisory  status,  work  telephone; 
work  area  number,  BEP  access 
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clearance  level;  dale  BEP  access  level 
granted:  date  last  security  background 
investigation  was  completed;  type  of 
last  security  background  investigation 
conducted:  BEP  access  level;  BEP  access 
time  zone;  date  access  badge  issued; 
date  access  badge  voided;  time,  date 
and  location  of  each  passage  through  a 
security  control  point.  (B)  In  the  case  of 
BEP  and  BPD  employees  and  contractors 
issued  "Temporary  Access"  badges  and 
contractors  and  other  issued  "No 
Escort"  badges,  in  lieu  of  his/her  BEP 
access  badge  with  photograph,  the  same 
information  as  in  paragraph  A  (above)  is 
kept.  (C)  Official  visitors,  contractors, 
and  others  issued  "Escort  Visitor" 
badges:  No  information  is  maintained  in 
the  BEP  PASS. 

AJTMOBITY  FO«   MAiHTEMiNCE    ~f    '-"F 
SYSTEM: 

•.  r  S  C  ^21   ^  V,9,C.  :?oi. 

SOUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
"JSEBS  AND  THE  PURPOSES  OF  SUCH  USES; 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (7)  provide  information  to 


unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  7111  and  7114;  (8)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinpnt  fn  thp  investieation. 


POLtClE S  ANC  •-> 0  A C  " ■  C  f  ,- 
RETRIEVINQ,  a:  I'.f  SS^NG 
DISPOSING  Of  RECORDS 


nf  -r a.siHG.  AND 
H  THE  S-'S'EM- 


STORAGE: 

Magnetic  media  and  computer 
printouts. 

rethievabiuty: 

Numerical  by  PASS/badge  number, 
alphabetically  by  last  name,  and 
appropriate  index  by  subject. 

safeguards: 

Records  are  maintained  in  locked 
cabinets  in  a  locked  room;  access  is 
limited  to  Physical  Security  Branch  staff. 
Office  of  Security,  Senior  management 
of  the  Office  of  Security,  the  staff  of 
Internal  Review  Division.  Office  of 
Management  Control,  and  at  the  Fort 
Worth.  Texas,  facility.  On-line  CRT 
terminals  are  installed  in  a  locked 
computer  room  in  two  (2)  24-hour 
manned  police  offices  and  selected 
Office  of  Security  staff  offices  which  are 
locked.  These  latter  terminals  are  on 
lines  that  are  manually  activated  and 
deactivated  in  the  PASS  computer 
facility.  Access  to  these  terminals  is 
Iknited  to  Office  of  Security  staff. 
Passwords  further  limit  the  extent  of 
access  to  computer  stored  information. 
BEP.  BPD  and  other  U.S.  Government 
agency  managers  and  supervisors  have 
access  to  information  pertaining  to  their 
subordinates  for  official  purposes  as 
specified  in  the  Record  Source 
Categories. 

retention  and  disposal: 

Retention  period  is  for  two  (2)  years. 

svstem  manager(s)  and  address: 

Head,  Physical  Security  Branch. 
Office  of  Security.  Bureau  of  Engraving 
and  Printing.  14th  and  C  Streets.  SW, 
Washington.  DC  20228  and  Head. 
Security  and  Accountability  Control 
Branch,  Bureau  of  Engraving  and 
Printing.  Western  Currency  Facility. 
9000  Blue  Mound  Road.  Fort  Worth. 
Texas  76131. 

notification  procedure: 

Individuals  wishing  to  be  notified  if 
they  are  identified  in  this  system  or  gain 
access  to  records  maintained  in  the 
system  must  submit  a  request  containing 
the  following  elements:  (1)  Identification 
of  the  record  system:  (2)  identification  of 
the  category  and  types  of  records 


sought:  (3)  At  least  two  items  of 
identification  (e.g..  name  and  date  of 
birth,  employee  identification  number, 
date  of  employment  or  similar 
information).  Address  inquiries  to 
Disclosure  Officer,  Bureau  of  Engraving 
and  Printing.  14th  and  C  Strrets,  SW, 
Washington,  DC  20228. 

record  access  procedures: 
See  notification  above. 

contesting  record  PROCEDURES: 

See  notification  above. 

PECORD  SOURCE  CATEGORIES: 

The  individual  concerned,  his/her 
super\'isor,  or  an  official  of  the 
individual's  firm  or  agency. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT; 

None. 


Treasury/BEP  .035 

SYSTEM  KA^«E: 

Tort  Claims  (Against  the  United 
States)— Treasury/BEP.  " 

SYSTEM  location: 

Bureau  of  Engraving  and  Printing,  14th 
find  C  Streets.  SW,  Washington.  DC 
20228. 

CATEGORiES  OF  INDIVIDJALS  CCVEBEO  B<   THE 
SYSTEM: 

Individuals  and/or  organizations 
making  claim  for  money  damage  against 
the  United  States  for  injur>'  to  or  loss  of 
property  or  personal  injury  or  death 
caused  by  neglect,  wrongful  act.  or 
omission  of  a  Bureau  of  Engraving  and 
Printing  employee  while  acting  within 
the  scope  of  his  office  or  employment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  investigative  and 
adjudication  documents  relative  to 
personal  injury  and/or  property  damage 
claims. 

authority  for  maintenance  OF  THE 
SVSTEM: 

Federal  Tort  Claims  Act.  Title  28 
U.S.C.  2672,  Public  Law  89-506. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES. 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
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regijlation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  cnminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  v^'itnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains:  (5)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
use.  7111  and  7114;  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PHACTICES  FOn  STOniNQ, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

F:;f'  f.iiJer. 

betrievability: 
By  name. 

SAFEGUARDS: 

Access  is  limited  to  Office  of  Chief 
Counsel  staff. 

retention  and  disposal: 
Retained  three  years,  then  destroyed. 

system  managep(s1  and  address: 

Office  of  Chit^f  Counsel,  Bureau  of 
Engraving  and  Printing,  14th  and  C 
streets,  SW,  Washington,  DC  2(1228. 

NOTIFICATION  PROCEDURE: 

Disclosure  Ofiicer,  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets.  SW,  Washington,  DC  20228. 

RECORD  ACCESS  PROCEDURES: 

See  notification  above. 

CONTESTING  RECORD  PROCEDURES: 

See  notification  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  or  organization  s  claim 
and/or  investigative  reports. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 


Treasury/BEP  .038 

SYSTEM  NAME. 

Unscheduled  Absence  Record — 

Treasury 'BEP 

SYSTEM  LOCATION. 

!;.;reau  of  Engraving  and  Printing,  14th 
and  C  Streets,  SW,  Washington,  DC 
20228. 

categories  of  individuals  covthed  hv  'mt 
system: 

Ail  Bureau  of  Engraving  and  Printing 
employees  who  have  had  unscheduled 
absences. 

categories  or  records  in  the  system: 

Record  contains  chronological 
documentation  of  unscheduled 
absences. 

authority  FOB  MAINTENANCE  OF  THE 
SYSTEM- 

5  U.S.C.  301. 

routine  uses  cf  records  maintained  in 

THE  system,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES, 

These  records  and  information  in  the 
records  may  be  used  to;  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute. 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
use.  7111  and  7114:  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 


POllCJfS  AND  PRACtClS  FOR  STOR'iHG 
BE^RIEViNO,   ACCESSING,   H E  '  AiNING 
ri'SPOSING   Cf    HECOHDS  IN  THE  S  *  S  U  M, 

STORAGt  / 

Maintained  in  file  folders. 

ar'Rit  w  abiuty: 
By  name. 


Kept  in  locked  file  cabinets;  access  to 
these  records  is  restricted  to  Supervisor 
and  authorized  timekeeping  personnel. 

retention  ,«iNC  C  SPOSA,  . 

Retained  for  one  year  following 
separation  or  transfer,  then  destroyed. 

SvcTfM  MANAQER(S)  ANO  ADDRESS: 

Ciiifi,  Office  of  Inuuaiiiai  Relations, 
Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets,  SW,  Washington.  DC 
20228. 

notification  procedure: 

Disclosure  Officer,  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets,  SW,  Washington,  DC  20228. 

RECORD  ACCESS  PROCFDURFS: 


CONTESTING  ntCORO  PROCtUviRES. 

See  notification  above, 

RLCORD  SOURCt  CATEGOP.ltE- 

Individual  employee's  lime  and 
attendance  records,  and  his/her 
supervisor 

SYSTEMS  EX f  MP"  I  0  ••»(:■»<  ::  t  t  '■■  t  h 
PROVISIONS  OF  'TtiE   a;"' 

None. 

■''reasury    BE  i-     040 
S,  V  s  '  E  M  NAM  F 

Freedom  of  Information  and  Privacy 
Acts  Requests — Treasury/BEP. 

SYSTEM  LOCATKMT 

Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets.  SW.  Washington.  DC 
20228. 

CATEGORIES  O^  iNDiViPl-iAi  S  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  requesting 
Information. 

C/.-'tGORiES  OE  RCCORnS  'N  'HE  "SYSTEM: 

Corresponaence  pursuant  to  the 
Freedom  of  Information  and  Privacy 
Acts;  internal  processing  documents  and 
memoranda,  referrals  and  copies  of 
requested  records. 
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S'ST-EM: 

Freedom  of  Information  Act.  5  U.S.C. 
552.  31  CFR  part  1.  and  Privacy  Act  of 
1974,  5  U.S.C.  552a. 

ROi.''^lNE  oSES  OF  RECORDS  MA  NTAiNED  IN 
THE  SYSTEM.  iNCLUD^^IG  CATEGORIES  OF 
USERS  AS3  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to;  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (3)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (4)  provide  information 
to  unions  recognized  as  e.xclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
use.  7111  and  7114. 

POLX'ES  ASO  PRAC^iCES  Foa  5  '  C  o  >.G 
RE"'RiEVING,  ACCESSING    RETAiNiKO    A^jO 
D  SP0S:NG  Of  BECOfiCS  iN  THE  S'3T£M, 

S-ORAGE 

File  folders  locked  in  filing  cabinet. 

retrievabiuty: 

By  name  of  requester(s)  and  date  of 
request. 

SAFEGUARDS 

Filed  in  locked  filing  cabinet  and 
released  only  to  those  parties  authorized 
pursuant  to  the  Freedom  of  Information 
Act  or  the  Privacy  Act. 

RCTENTIOM  ANO  DISPOSAL: 

D>5i>osition  as  prescribed  by  General 
Beuords  Schedule  14  issued  by  the 
\ational  Archives  and  Records 
Administration. 

S»STEM  MANAGERiSi   AND   ADDRESS, 

Of.'^ice  of  Management  Ser\'ices, 
Bareau  of  Engraving  and  Printing,  14th 
and  C  Streets,  SW..  Washington.  DC 
20228 

NOTIFICATIOM  (»«OCEOUnE: 

Disclosure  Officer  Bureau  of 
r  ngraving  and  f*rintmg,  14th  and  C 
Streets.  SW  .  Washington,  DC  20228. 


ECOBO  ACCESS  PHOCEOU«€S: 

See  notification  above. 


CONTESTINQ  RCCORO  PROCEDURES: 

See  notification  above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  who  make  Freedom  of 
Information  and/or  Privacy  Act 
requests.  Federal  officials  responding  to 
Freedom  of  Information  and/or  Privacy 
Act  requests  and  documents  from 
official  records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Treasury/BEP  .041 

SYSTEM  name: 

Record  of  Discrimination 
Complaints — Treasury/BEP. 

SYSTEM  location: 

Bureau  of  Engraving  and  Printing.  14th 
and  C  Streets.  SW..  Washington.  DC 
20228. 

categories  of  individuals  covered  b  •  '^■'<e 
system: 

Employees  who  have  initiated 
discrimination  complaints. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Data  developed  as  a  result  of  inquiry 
by  the  person  making  the  allegation  of 
discrimination. 

AUTHORITY  FOR  MAIMTF*..  ik*rE  0^  tme 

system: 
Executive  Order  11478. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  iN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information 
contained  in  the  records  may  be  used  to: 
(1)  Disclose  to  EEOC  to  adjudicate 
discrimination  complaints;  (2)  disclose 
pertinent  information  to  appropriate 
Federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 


tribunal  in  the  rou.-^se  of  presenting 
evidence,  includi.ns  disclosures  to 
opposino  counsel  or  witnesses  in  the 
course  of  civil  discover^',  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5]  provide 
information  to  a  congressional  office  in  . 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114:  (7)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation 


policies  and  practices  for  storing, 
retrieving,  accessing,  retaining. 
dssposing  of  records  in  the  system; 

storage: 

\t  ur''  i.ned  in  file  folders.  Locked  in 
combination  safe. 

retrievabiuty: 
By  name  and  case  number. 

safeguards: 

Access  IS  limited  to  Complainants  and 
Equal  Employment  Opportunity  Staff; 
maintained  in  lf)cked  combination  safe. 

RETENTION  AND  OISPOSAU 

Retained  four  years  after  resolution, 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Manager.  EEO  and  Employee 
Counseling  Services  Staff,  Bureau  of 
Engraving  and  Printing.  14th  and  C 
Streets,  SW,  Washington,  DC  20228. 

NOTIFICATION  PROCEDURE: 

Disclosure  Officer,  Bureau  of 
E.ngraving  and  Printing,  14th  and  C 
Streets,  SW,  Washington,  DC  20228. 

RECORD  ACCESS  PROCEDURES: 

See  notification  above. 

CONTESTING  RECORD  PROCEDURES: 

Sue  notification  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  employees  who  have 
discrimination  complaints. 

systems  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT; 

None. 
Treasury/BEP  .042 

SYSTEM  name: 

Informal  EEO  Complaint  Processing 
Records — Treasury /HEP. 
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SYSTEM  location: 

Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets.  SW,  Washington,  DC 
20228. 

categonies  of  individuals  covered  by  the 
system: 

Employees  who  register  informal  EEO 
complaints. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  information  and  data 
developed  through  counseling  sessions 

and  appropriate  inquiries. 

AUTHORITY  FOn  MAINTENANCE  OF  THE 
SYSTEM: 

Executive  Order  11478. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
EEO  Complaint  Investigator  to  perform 
investigations;  (2)  disclose  pertinent 
information  to  appropriate  Federal. 
State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (7]  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 


»>OLlCIES  AND  PRACTICES  FOR  STORING 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTFM: 

storage: 

M  iiiitained  in  file  folders. 

betrievabiutv: 

By  name. 

SAFEGUARDS: 

Locked  in  a  combination-lock  safe. 
Access  is  limited  to  EEO  Specialists  and 
Counselors. 

retention  AND  DISPOSAL, 

Retained  four  years  after  resolution  of 

case,  then  destroyed. 

SYSTEM  WANAGEB(S.)  AND  ADDHtSS 

Equal  Employment  Opportunity  Staff, 
Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets,  SW,  Washington,  DC 
20228. 

notification  procedure: 

Disclosure  Officer.  Bureau  of 
Engraving  and  Printing.  14th  and  C 
Streets.  SW.  Washington,  DC  20228. 

RECORD  ACCESS  PROCEDURES: 

Same  .^s  -i*"^'. »' 

contesting  RECORD  PROCfcOURtS 

Same  as  above. 

RECORD  SOURCE  CATEGOPIES 

Individual  complainants  and  other 
employees  and  supervisors  necessary  to 
make  an  appropriate  inquiry. 

SYSTEMS  EXEMPTED  FROM  CtPTAiN 
PROVISIONS  OF  THE  act: 

NOHP 

Treasury  'BEP    043 
SYSTEM  NAME: 

Parking  Program  Records — Treasury/ 

BFP 

system  location: 

Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets,  SW,  Washington,  DC 
20228. 

categories  of  individuals  cover  to  Ei*  'wt 
SYSTEM: 

Bureau  and  Non-bureau  personnel 
who  have  applied  for  carpool  parking 
privileges. 

categories  of  RECORDS  IN  THE  SYSTEM: 

Parking  space  applicant  information — 
shows  applicant's  name  and  address, 
vehicle  make,  model  and  year,  vehicle 
license  number,  state  registration,  work 
hours,  work  component,  home/work 
phone  numbers. 


AUTHORITY  FOR  MAINTtNANCf 
system: 

5  U.S.C.  301. 


if  THE 


ROl^TlNC    uSfS   Of    BECOPCS   Mt   ►.■'*   M  C     N 
Tr-t  SYSTEM,  !t^CL„D'NG  CA'"FGOBiFS  Of 
USERS  «n:'  Twf   Pijppos,'  S  OF  SUCH  USES: 

Disclosures  are  noi  made  outside  the 
Department. 

poliCils  akc  PBt!::','Cf:s  '■(::!«  s''„:-w^ng. 
retrieving,  Ai:;;£SS'NG   Br'''*..N  ►,(■■■,   tno 

DISPOSING  Ot   PtCO«DS  <H  '  hI   s-b'tM. 

S'Cpa^-e: 

5x8  card  file  lettersize  file  folders, 
and  microcomputer  floppy  disks. 

RETRIEV  ability: 

Alphabetically  by  applicant,  or 
parking  space  number. 

S  /i  r  f  G  i.j  A  P  c  S 

Accebs  lb  limited  to  Office  of 
Management  Services  staff  and 
maintained  in  a  locked  office. 

BF''FI'C''ON   AND   rXSPOSAL: 

ucs ii  u  V  t-'u  upvjii  uiiange  in.  or 
revocation  of.  parking  assignment. 

5  •,  s  '  I:  M  M  A  h  A  i::,  itxs    A  ►.  [,:  * :.)  r:  kiss: 

Chief,  Office  of  Management  Services, 
Bureau  of  Engraving  and  Printing.  14th 
and  C  Streets,  SW,  Washington,  DC 
20228. 

NOTIFICATION  PROCEDURE: 

Disclosure  Officer,  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets,  SW,  Washington,  DC  20228. 

record  access  procedures: 

Srr  notification  above. 

tCNTtS'iNG  BfcCOHD  PROCEDURES: 

See  notification  above. 

IKCO  R  ::■  s  o  Kj  B  c  I  c  A  -'  f  G  c  e  ■  i  <;, 
Parking  permit  applicants. 

r  .<:-TM  f  »f  •^r-rn  ^noM  CERTAIN  PROVISIONS 

None. 

"■'  '  p  ;i  s  .„. '' >■    Bf  P     ,'  -J  J 

s  •  «, '  t  w  N  f.  me: 

Personnel  Security  Files  and  Indices — 
Treasury /BEP. 

SYsnM  location: 

Bureau  of  Engraving  and  Printing.  14th 
and  C  Streets,  SW.,  Washington.  DC 
20228. 

CATlGOS.fcS  OF  individuals  COVERED  BV  THE 

system: 

Employee  applicants,  current  and 
former  Bureau  employees,  contractor 
and  service  company  employees. 

CA^FGOR:rS  Of   Rf  CORDS  !N  THE  SYSTEM: 

ihvcai,f,o...c  ..,i,^:;,.,^;.on  related  to 
personnel  investigations  conducted  by 
the  Bureau  of  Engraving  and  Printing 
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Security  office  and  other  Federal.  State, 

and  local  Ast"-"" 

ALfTMOniT'   COB  MA  S'£SA,S££  OF  THE 

S'STEM: 

EJcecutive  Order  10450. 

pcurmE  USES  o*^  recobds  maintained  m 
tmg  svstem.  i«<cluo!no  categories  of 
lseps  ano  tme  purposes  of  such  uses: 

Ihese  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  the  news  media  in  accordance  with 
guidehnes  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (7)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (8)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLiC  6S  ASO  PRACTICES  F0«  STORING, 

P£TP:EV1NG,  ACCESSING.  R£"'AiNiNC    ANO 
D'SPOSING  OF  SECOBDS  'M  TWE  S  '5^5  V 

S'OPAGE: 

tuti  Folders:  3x5  "  Index  cards,  and 
Microfiche. 

BE'^EVABIUTV: 

Alphabetically  by  name. 


safeguards: 

Access  is  limited  to  Office  of  Security 
staff  and  records  are  maintained  in 
locked  file  cabinets. 

retention  and  disposal: 

Destroyed  within  90  days  following 
notification  that  an  applicant  for 
employment  was  not  hired;  or  upon 
notification  of  employee  death;  or  within 
five  years  after  separation  or  transfer  of 
incumbent  employee;  or  five  years  after 
expiration  of  contractual  relationship. 

system  MANAGER(S)  A-J      ft: dESS: 

Chief.  Office  of  Security.  Bureau  of 
Engraving  and  Printing.  14th  and  C 
Streets,  SW..  Washington,  DC  20228. 

notification  procedure: 

Disclosure  Officer.  Bureau  of 
Engraving  and  Printing.  14th  and  C 
Streets.  SW..  Washington,  DC  20228. 

record  access  procedures: 

Same  as  above. 

CONTESTHMi  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  employee  and  information 
supplied  by  other  Federal  Investigative 
Agencies. 

SVSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c){3).  (d),  (e)(1).  (e)(4)(G).  (e)(4)(H), 
(e)(4)(I),  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(k)(5). 

Treasury /FLETC  .001 

SYSTEM  name: 

FLETC  Payroll/Personnel  Records 
System — Treasury /FLETC. 

SYSTEM  location: 

FLETC,  Office  of  Administration. 
Building  94.  Clynco.  GA  31524. 

categories  of  individuals  covered  by  the 

SYSTEM: 

Present  and  former  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

All  payroll  records  including  Standard 
Forms  50  and  52.  time  and  attendance 
reports,  leave  status,  health,  employee 
training.  Equal  Employment  Opportunity 
and  personnel  records  consisting  of 
records  other  than  those  described  and 
reported  by  the  Office  of  Personnel 
Management  on  behalf  of  all  agencies. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  301.  5  U.S.C  4101  et  seq.: 
Executive  Order  No.  11348,  dated  April 
20. 1967.  Treasury  Order  217  (Revision 


1).  dated  July  1. 1970,  and  Treasury 
Order  140-01.  dated  January  13.  1987. 

BOUTINS  USES  OF  RECORDS  WAJNTAINEO  'M 
TME  SYSTEM,  INCLUDING  CATEGORiES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  to  the  individual's  parent 
agency  and  Federal  regulatory  agencies 
on  a  "need  to  know"  basisjvhich 
include  the  Department  of  Labor, 
Department  of  Health  and  Human 
Services.  Merit  Systems  Protection 
Board.  Federal  and  Labor  Relations 
Authority.  Equal  Employment 
Opportunity  Commission  and  the  Office 
of  Personnel  Management  concerning 
pay,  leave,  benefits,  retirement 
deductions,  and  other  information 
necessary  for  0PM  to  carry  out  its 
governmentwide  personnel  management 
functions.  These  records  and 
information  in  the  records  may  be  used 
to:  (1)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  crixninal  law  or  regulation:  (2) 
disclose  information  to  a  Federal,  State, 
or  local  agency,  maintaining  civil. 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3) 
disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discoverj',  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedir^;  (4)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (5)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains: 
(6)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings:  (7)  provide 
information  to  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
197a  5  U.S.C.  7111  and  7114:  (8)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
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necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  S'0>?>Ni 
RETRIEVING,  ACCESSING.  RtTAlNlfKl,  AND 
DISPOSING  Of  «ECOROS  IN  THE  SYSTEM: 

STORAGE 

Paper  files,  microfiche  and  computer. 
1  he  computers  at  Giynco  access  the 
TPIS  and  PERNflTS  payroll  and 
personnel  systems  described  and 
reported  by  the  Department  of  the 
Treasury. 

RETRIEVABIUTY: 

Social  Security  Number,  name,  or 

position. 

SAFEGUARDS: 

Physical  security,  personnel  screening, 
access  codes,  and  security  checklists  are 
all  used  to  prevent  unauthorized 
disclosure  of  records. 

RETENTION  AND  DISPOSAL 

Disposition  as  prescribed  by  General 
Records  Schedules  1  and  2  issued  by  the 
National  Archives  and  Records 
Administration.  For  more  information 
contact:  Records  Retention  Officer, 
FLETC,  Building  94.  Giynco,  GA  31524. 

SVSTEM  MANAGERtS'  AND  AOORCSS 

Assistant  Director  lAdminisiration). 
Building  94.  FLETC,  Giynco.  GA  31524. 

NOTiFlCATiO»<  PROCE0u«£. 

The  individual  must  provide  full 
name.  Social  Security  Number,  and  date 
of  employment  with  the  Center  to  the 
System  Manager. 

RECORD  ACCESS  PROCEDURES 

By  written  request  to  the  System 
Nlanaoer. 

CONTESTING  RECORD  PROCEDURES 

See  Access  above. 

PECORD  SOURCE  Cft'^EnORIES 

The  employee  on  whom  the  record  is 
maintained,  prior  employers,  and 
FLETC. 

SvS-'EMS  EXEMPTED  FROM  CE«'A'N 
PROVISIONS  OF  THE  ACT' 
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S'STEM  NAME: 

FLETC  Trainee  Records — Treasury/ 
FLETC. 

SYSTEM  LOCATION: 

Buildings— 39.  46,  67.  94.  210.  221,  252, 
and  262.  Giynco.  GA  31524:  Building— 
19.  Marana,  AZ  85653-.  and  Building  119, 
Artesia.  NM  88210. 


CATEGORIES  OP  INDIVIDUALS  COVERED  BV  THE 

system: 

Any  person  who  otlicially  attends  a 
Center  Basic  or  Advanced  Training 
Program. 

CATEGORIES  OF  RFCORD5  IS  "'hE  S»S^EM 

Persoiiai  bdt.kgruunu  iuioiiiiciiiuii 
supplied  by  the  trainee;  grades  and 
performance  or  conduct  evaluations, 
advisory  letters  to  parent  agencies,  class 
rosters/photographs  and  relevant 
health/physical  conditioning  records. 

AUTHORITY  POR  MAIN''ENANCF  OF  THE 

SvSTEM 

Treasury  Order  No.  217  (Revision  1). 
dated  July  1, 1970.  Treasury  Order  140- 
01,  dated  January  13. 1987.  and 
Memorandum  of  Understanding  for  the 
Sponsorship  and  Operation  of  the 
Consolidated  Federal  Law  Enforcement 
Training  Ceraer.  dated  September  30. 
1970. 

ROJ-'tNE  USES  OF  RECORDS  MA  N'A  MO    N 
^ME  SYSTEM,  IMCLUDI*»Q  CATFGCiES  C" 
USERS  AND  THE  PURPOSES  OF  SUCH  L/Sf  : 

Disclosure  upon  request  to  the 
individual's  parent  agency,  to  a 
prospective  Federal  employer,  and  to 
other  government  officials  involved  in 
training  or  research.  These  records  and 
information  in  the  records  may  be  used 
to:  (1)  Disclose  to  the  Office  of  Personnel 
Management  cor;  i  mingpay,  leave, 
benefits,  retirement  deductions,  and 
other  information  necessary  for  OPM  to 
carry  out  its  govemment-wide  personnel 
management  functions;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  o^  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 


international  agreements;  (6)  provide 
mformation  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (7)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  Cre  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (8)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (9)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

■-■  ■;    '.    f  S    AH'.'}    I'f.  AC  ■■    ;:  (  S    '  OC   s  '  ;■,;,;    ^Q, 
■irrajf^    .,,__,     ACCCSS-SG     RF-AIHINC,     A**" 
DIS ST  S : N G  or  B  f  c  C> H D S  ;  n   '  ■■-  f    ":  -  ■■.  " '  >.' 

S' OK. AGE; 

Magnetic  disc  and  tape,  and  paper 

files. 

PE  ruiE  .■AUi^iTV: 

Name,  class  number,  and  Social 
Security  number. 

SAFEGUARDS: 

Access  to  these  systems  of  records 
will  be  controlled  by  software, 
hardware,  and  other  physical  security 
procedures.  Software  will  be  used  to 
ensure,  in  all  technically  feasible  ways, 
that  data  cannot  be  made  available  to 
unauthorized  persons.  User-identifiers 
and  passwords  will  be  used  where 
feasible  to  protect  the  data.  Physical 
security  will  protect  all  terminals, 
magnetic  disc  and  tapes  filed  from 
access  by  unauthorized  persons.  Offices 
will  be  locked  except  when  authorized 
persons  are  present.  Warehoused  paper 
records  are  secured,  the  building 
alarmed,  and  access  controlled  by  the 
Records  Management  Officer. 

RETENTION  AND  DISi'OSA. 

Computer  print-out  records  are 
destroyed  within  six  months  of 
production.  All  other  records  are 
retained  and  disposed  of  in  accordance 
with  the  General  Records  Schedule 
iswed  by  the  National  Archives  and 
Records  Administration.  For  more 
information  contact:  Records 
Management  Officer,  FLETC,  Building 
94,  Giynco  GA  31524 

S.;--M."  MAJ»iC.i;HiS     A-.L,.  AQDRESS: 

Assistant  Director  (Administration), 
Office  of  Administration.  Building  94. 
FLETC,  Giynco.  GA  31524. 

HO  T . '  ■  c  * ' .  o-»<  PRO  c  I  ::■ ..  >•'  i 

The  mdividual  must  provide  full 
name.  Social  Security  number,  date  of 
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birth,  parent  agency,  type  of  course  and 
approximate  dates  of  attendance  to  the 
System  Manager. 

BIECOOO  ACCESS  POfjCtO-f^ES: 

By  wrj'.tcn  request  to  the  System 

Manager. 

CO>»TES*  NC  RECORD  PRCCE  Il^f^ES: 

See  Access  above. 

RlCORD  source  CATEGORIES; 

The  trainee  himself  and  members  of 
the  staff  responsible  for  processing  the 
grading,  rating  or  evaluating  of  the 

trniripP- 


S'STE'.'C  '■     rMP^EC  fBOM 

P50VIS  ■:  ^•3  oi-'  '-IB  act: 


Tre3Si;ry'FLETC  .003 


EST  AIN 


Z.    STlM  na.ve. 

FLETC  Confidential  Financial  Records 
Treasury/FLETC.  i 

svsTEM  location: 

:  :  "TC,  Building  94,  Glynco.  GA  31524. 

C*TEG  J?!ES  OF  INDIVIDUALS  COVERED  BY  THE 
S'S'EM: 

Err.ployees  in  positions  where  the 
basic  duties  and  responsibilities  require 
the  incumbent  to  exercise  judgment  in 
making  a  Government  decision  or  in 
faking  Government  action  on 
contracting  or  procurement.  Specifically, 
ail  officials  graded  SES  or  GS/GM-15 
and  above. 

CaTEGOO  E3C-  PECOHDS  IN  THE  SYSTEM: 

.Ail  .u.uin.aiion  required  by  or  related 
to  employment  and  financial  interests  of 
select  GS-12  and  above  employees. 

i'jT^OO'Ty  POP  Ma  STCNANCE  OF  THE 
5    STEM; 

Federal  Personnel  Manual  Chapter 
"34  and  Executive  Order  11222. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SvS^EM.  INCLUDING  CATEGORIES  OF 
L'SERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

To  provide  certification  to  the  Office 
of  Personnel  Management  that 
Statements  of  employment  ^nd 
Financial  Interests  are  on  file  for  each 
employee  and  special  Government 
employees  required  to  submit  such 
statement  under  the  regulations  of  the 
employing  agency.  Also,  information  for 
the  agency  head  only  to  be  disclosed 
upon  his  determination  or  that  of  the 
Chairman  of  the  Office  of  Personnel 
Management  for  good  cause  shown. 
These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local  or  foreign  agencies 
'-sponsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 


enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (7)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114:  (8)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STQ!*  t  ; 
RETRIEVING,  ACCESSING,  RETAINING,  A^O 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  files. 

retrievability: 

Name. 

safeguards: 

Physical  security,  personnel  screening 
and  security  checklist  are  all  utilized  to 
prevent  unauthorized  disclosure  of 
records. 

RETENTION  AND  DISPOSAU 

Retained  and  updated  annually  and 
destroyed  by  shredding  at  the  departure 
of  employee  from  FI.ETC  rolls. 


SYSTEM  MAS  AGE  Ri, 


AND  *0Df(£S5. 


Director,  FLETC,  Building  94.  Glynco, 
GA  31524. 


NOTIFICATION  PROCEDURE; 

The  individual  must  provide  full 
name,  date  of  birth,  dates  of 
employment  with  the  Center  to: 
Director,  FLETC,  Building  94,  Glynco, 
GA  31524. 

RECORD  ACCESS  PROCEDURES: 

By  formal  letter  to  the  System 
Manager. 

CONGESTING  RECORD  PROCEDURES: 

See  Access  above. 

RECORD  SOURCE  CATEGORIES: 

The  employee  on  whom  the  record  is 
maintained. 

S'STEMS  EXEMPTED  FROM  CERTftIN 
PROVISIONS  OF  THE  ACT: 

\nr,.-' 
Treasjry/FLETC  .004 

SYSTEM  name: 

FUETC  Administrative  Employee 
Records — Treasury/FLETC. 

SYSTEM  location: 

For  Locator,  Identification,  Vehicle/ 
Driver,  Lost  and  Found,  and  Key 
records:  Buildings  1  and  94.  For  Training 
Management  System  Instructor  Records, 
Equipment  Control  or  Property  Pass/ 
Accountability  records:  Buildings  1, 18, 
28,  29,  46,  67.  68,  94.  142,  200,  205,  210, 
221,  252,  and  262.  All  buildings  are 
located  at  Glynco.  GA  31524. 

CATEGORIES  OF  iNDlViOUALS  COVERED  BV  THE 
SYSTEM: 

Students,  current  employees,  past 
employees,  employees  of  tenant 
agencies,  contractor  employees,  guests. 

and  visiting  personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Locator  records,  Identification 
records.  Training  Management  System 
Instructor  Records,  Vehicle  Registration 
and  Driver  Violation  records.  Equipment 
Control  records,  Property  Pass/ 
Accountability  records.  Lost  and  Found 
records,  and  Key  records. 

AUTHORITY  FOR  THE  MAINTENANCE  OF  THE 
SVSTEM: 

Treasury  Order  217,  dated  July  1, 1970. 
revised,  and  Treasury  Order  140-01. 
dated  January  13, 1987. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  PURPOSES  OF  SUCH  USES: 

Disclosure  to  the  contract  employer, 
the  individual's  parent  agency,  and 
Federal  regulatory  agencies  on  a  "need 
to  know"  basis.  These  records  and 
information  in  the  records  may  be  used 
to:  (1)  Disclose  pertinent  information  to 
appropriate  Federal.  State,  local  or 
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foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of.  or  for  enforcing  or 
implementing,  a  statute,  inle,  regulation,. 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
r  ivil  or  criminal  law  or  regulation;  (2j 
disclose  information  to  a  Federal.  State. 
or  local  agency,  maintaining  civil. 
crim.inal  or  other  re!e\ant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  erant.  or  other  benefit;  (J) 
disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (5)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(6)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (7)  provide 
information  to  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  .^c !  of 
1978,  5  U.S.C.  7111  and  7114;  (8)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation;  (9)  provide 
FLETC  Management  the  information 
necessary  to  properly  manage  and 
control  available  resources  and  to 
properly  manage  student/staff  support 
services. 

POUCIES  AND  PRACTICES  FOB  STOBING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

Paper  files  and  computer. 

RETRIEVABIUTV: 

Name,  Social  Security  number,  or 

employer. 

safeguards: 

Physical  security,  personnel  screening 
and  security  checklists  are  all  used  to 
prevent  unauthorized  disclosure  of 
records. 


RETENTION  AND  DISPOSAL: 

Disposition  as  prescribed  by  the 

(  Piora!  Records  Schedules. 

Si'STEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director  (Administration). 

F    '.-JiP.g  ^>4.  Fl.ETC.  Clynco.  GA  31524. 

NOTIFICATION  PROCEDURE: 

Ihe  individual  must  provide  full 
name,  social  security  number,  and  dates 
of  duty  at  the  Center  to  the  System 
Manager. 

RECORD  ACCESS  PROCEDURES: 

By  written  request  to  the  System 
Manager. 

CONTESTING  RECORD  PROCrDJRf  S: 

^.  e  Access  abo'.  • 

RECOHO  SOURCE  CATEGORIES: 

The  employee  on  whom  the  record  is 
maintained,  employers,  and  FLETC. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

Treasury 'TMS  .001 

SYSTEM  NAME: 

Administrative  Records — Treasury/ 
Financial  Management  Service. 

SYSTEM  location: 

Financial  Management  Service,  U.S. 
Department  of  the  Treasury,  Liberty 
Center  Building.  Room  206.  401 14th 
Street.  SW,  Washington,  DC  20227.  Also. 
please  see  appendix  I 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  TME 

SYSTEM: 

Financial  Management  Service 
personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM 

(1)  Motor  Vehicle  Drivers  Permits.  (2) 
Motor  Vehicle  Accident  Reports.  (3) 
Parking  Permits.  (4)  Distribution  List  of 
individuals  requesting  various  Treasury 

publications.  (5)  Treasury  Credentials. 

authority  for  maintenance  of  the 

system: 

5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM.  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
GSA  for  drivers  permits,  parking 
permits,  accident  reports,  and 
credentials;  (2)  disclose  to  GPO  for 
servicing  public  on  Treasury 
publications;  and  (3)  disclose 
mfonr.ation  to  foreign  governments  in 
accordance  with  forma!  or  informal 
international  agreements. 


POLICIES  AND  PRACTICES  FOR  STORING 

RETRIEVING,   ACCESSING.  BET  AiNIMG,   AMD 
DISPOSING  Of  RfCORDS  IN  Twf   %.^'S^tM 

S  -OSA'iE 

Hardcopy  and  microcomputer. 

retrievabiuty: 
By  name  and  by  Treasury  publication. 

SAFEGUARDS: 

Locked  containers.  Administrative 
Procedure — names  are  not  given  to 
anyone  except  those  who  control  the 

listing. 


BETENTiO*!  ftNC 


JPCJ'AU 


(1)  Motor  Vehicle  Drivers  Permits — 
destroy  3  years  from  date  of  separation 
or  3  years  after  rescission  of 
authorization.  (2)  Distribution  List — 
destroy  one  year  after  declared 
obsolete.  (3)  Motor  Vehicle  Accident 
Reports — six  years  after  closure  of  the 
case.  (4)  Parking  permits  and  Treasury 
Credentials — destroy  3  months  after 
return  to  issuing  officer 

SYSTEM  MANAQER(S)  AND  AaORLSS: 

Director,  Facilities  Management 
Division.  Financial  Management 
Service,  U.S.  Department  of  the 
Treasury.  Liberty  Center  Building.  Room 
206,  401 14th  Street,  SW,  Washington. 
DC  20227.  Director.  Program  Review 
Division.  Room  241.  same  address  as 
above,  for  Treasury  Credentials. 

NOTIFICATION  mOCEOURE: 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  sent  to  the  Disclosure 
Officer.  Financial  Management  Service. 
U.S.  Department  of  the  Treasury.  Liberty 
Center  Building.  401 14th  St..  SW. 
Washington,  DC  20227.  All  individuals 
making  inquiries  should  provide  with 
their  request  as  much  descriptive  matter 
as  is  possible  to  identify  the  particular 
record  desired.  The  Systems  Manager 
will  advise  as  to  whether  the  Service 
maintains  the  record  requested  by  the 
individual. 

RECORD  ACCfSS  P-Bf>Cf  DURES: 

;;.Li.viuUv;iS  :   .i-oiong  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer  at  the 
address  shown  above.  All  individuals 
are  urged  to  examine  the  rules  of  the 
U.S.  Department  of  the  Treasury 
published  in  31  CFR  part  1.  subpart  C 
concemiri);  n  ;  orements  of  this 
Departmeril  with  respect  to  the  Privacy 
Act  of  1974.  / 

CONTESTING  RECORD  P«OC  t  DijefS: 

See  Access  above. 
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RECORD  SOURCE  CATEGORIES: 

Financial  Management  Service 

personnel. 

SYSTEMS  EXEMPTED  FROM  CER-'A.N 
PROVISIONS  OF  TME  ACT 

None. 
Treasury/FMS  .0C2  j   ■ 

SYSTEM  NAME: 

PdyT.e.".t  issue  Records  for  Regular 
Recurring  Benefit  Payments — Treasury/ 
Financial  Management  Service. 

SYSTEM  LOCATIOM: 

Financial  Management  Service,  U.S. 
Department  of  the  Treasury,  Liberty 
Center  Building,  401 14th  Street.  SW, 
Washington.  DC  20227.  Records 
maintained  in  Financial  Centers  in 
seven  Regions:  Austin.  TX;  Birmingham. 
AL;  Chicago,  IL;  Kansas  City,  KB; 
Philadelphia,  PA:  San  Francisco,  CA; 
and  Washington.  DC.  Also  maintained 
in  all  Federal  Record  Centers  by  NARA. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

[1]  Beneficiaries  of  Title  II  of  the 
Social  Security  Act. 

(2)  Beneficiaries  of  Title  XVI  of  the 
Social  Security  Act. 

(3]  Beneficiaries  of  the  Civil  Service 
Retirement  System. 

(4)  Beneficiaries  of  the  Railroad 
Retirement  System. 

(5)  Beneficiaries  of  the  Department  of 
Veterans  Affairs. 

(6)  Holders  of  Series  H  and  HH  Bonds 
(interest  payment!. 

categories  of  RECOflOS  IN  THE  SYSTEM; 

Payment  issue  records  for  regular 
recurring  benefit  payments  showing 
name,  check  number  and  symbol,  or 
other  identification,  address,  account 
number,  payment  amount,  and  date  of 
issuance  for  each  of  the  categories  of 
individuals  listed  above. 

authority  for  maintenance  of  the 
system: 

5  U.SC.  301:  Executive  Order  6166, 
dated  June  10. 1933. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 


These  records  an 


jrmation  in  the        DPrsonnel. 


rule,  regulation,  order,  or  license'  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation:  (4)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (5)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (6)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements:  (7)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (8)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (9)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  7111  and  7114;  and  (10)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVIWQ,  ACCESSING,  betainimG,  AND 
DISPOSING  OF  OECOCDS  'N  ThC  SvSTEM: 

STORAGE. 

Microfilm-magnetic  tape  for 
categories  of  individuals  1  through  6. 

retrievabiuty: 

By  account  number. 

SAFEGUARDS: 

Computer  password  system,  card-key 
entry  system,  limited  to  authorized 


records  may  be  used  to:  (1)  Disclose  to 
banking  industry  for  payment 
verification;  (2)  disclose  to  Federal 
investigative  agencies.  Departments  and 
agencies  for  whom  payments  are  made, 
and  payees;  (3)  disclose  pertinent 
information  to  appropriate  Federal. 
State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute. 


HETtNTiON  AND  DISPOSAL: 

Indefinitely. 

SYSTEM  MANAGER'S    AND  ADDRESS: 

Chief.  DisDursmg  Ullicer.  Fmancial 
Management  Service.  401 14th  Street. 
SW.  Washington.  DC  20227. 

NOTIFICATION  PROCEDURE; 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 


Disclosure  Officer,  Financial 
Management  Ser\-ice,  401  14th  Streot. 
SW,  Washington,  DC  20227.  All 
individuals  making  inquiries  should 
provide  with  their  request  as  much 
descriptive  matter  as  is  possible  to 
identify  the  particular  record  desired. 
The  Systems  Manager  will  advise  as  to 
whether  the  Service  maintains  the 
record  requested  hy  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  info.'Tnation 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer  at  the 
address  shown  above.  All  individuals 
are  urged  to  examine  the  rules  of  the 
U.S.  Depart.ment  of  the  Treasury 
published  in  31  CFR,  part  1,  subpart  C 
concerning  requirements  of  this 
Department  with  respect  to  the  Privacy 
Act  of  1974. 

CONTESTING  RECORD  PROCEDURES: 

See  Access  above. 

RECORD  SOURCE  CATEGORIES: 

Voucher  certifications  by 
Departments  and  agencies  for  whom 
payments  are  made. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  The  ACT: 

N  one. 
Treasury/FMS  .003 

SYSTEM  name: 

Claims  and  Inquiry  Records  on 
Treasury  Checks,  and  International 
claimants — Treasury /Financial 
Management  Service. 

SYSTEM  LOCATION: 

Financial  Management  Service.  U.S. ' 
Department  of  the  Treasury.  Prince 
Georges  Building  II.  3799  East-West 
Highway,  Room  106.  Hyattsville,  MD 
29782  and  Financial  Management 
Service,  U.S.  Department  of  the 
Treasury,  401  14th  Street.  SW, 
Washington.  DC  20227, 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Payees  and  holders  of  Treasury 
checks,  (2)  Claim.ants  awarded  benefits 
under  the  War  Claims  Act  and  the 
International  Claims  Settlement  Act  of 
1949. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Treasury  check  claim  file:  Treasury 
check,  claim  of  payee  with  name  and 
address,  settlement  action  taken,  (2) 
Awards  for  claims  for  losses  sustained 
by  individuals, 
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AUTMORITY  FOR  MAIHTENAMCE  OF  THE 

system: 

5  U.S.C.  301;  (1)  For  Treasury  check 
claims— 31  U.S.C.  71  with  delegation  of 
authority  from  Comptroller  General  of 
the  United  States:  (2)  International 
claims— 50  U.S.C.  2012:  22  U.S.C.  1627, 
1641,  1642. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES. 

(1)  Information  is  routinely  disclosed 
to  endorsers  concerning  checks  for 
which  there  is  liability,  Federal 
agencies.  State  and  local  law 
enforcement  agencies,  General 
Accounting  Office,  Congressional  oTices 
and  media  assistance  offices  on  behalf 
of  payee  claimants,  (2)  International 
Claims— Information  in  files  is  used  by 
claimants  (awardees)  and  their 
representatives.  Foreign  Claims 
Settlement  Commiission.  and 
Congressmen.  These  records  and 
information  in  the  records  may  be  used 
to:  (1)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of.  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (2) 
disclose  information  to  a  Federal,  State, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3) 
disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law- 
proceedings;  (4)  disclose  information  to 
foreign  governments  in  accordance  with 
fonnal  or  informal  international 
agreements;  (5)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(6)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (7)  to  provide 
information  to  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Sen-ice  Reform  Act  of 


1978,  5  U.S.C,  7111  and  7114.  and  (8) 
provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation. 

POUCIES  AND  PRACTICES  FOR  STORING 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTIM: 

STORAGE: 

(1)  Claim  file  folders,  card/paper 
checks,  microfilm,  and  magnetic  media, 
(2)  Correspondence  files.  (3)  Claim  file 
folders. 

retrievabiuty; 

(1)  Name  of  payee  and  check  number 
and  symbol.  (2)  Alpha  cross-reference  to 
case  number.  (3)  Name  of  claimant  or 
alpha  reference  to  claim  number. 

SAFEGUARDS: 

tl)  Secured  building,  (2)  Secured  files 
in  secured  building. 

retention  and  DISPOSAL. 

(1)  Claim  files  and  checks,  six  years 
seven  months;  Microfilm,  indefinitely. 

(2)  Correspondence  files — seven  years. 

(3)  Claim  file  folders— indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Category  1;  Director,  Adjudication 
Division,  Financial  Management 
Service,  Prince  George  Center  II,  3700 
East-West  Highway,  Hyattsville.  MD 
20782.  Category  2:  Comptroller. 
Directorate,  Financial  Management 
Service,  401 14lh  St.,  SW,  Washington, 
DC  20227. 

NOTIFICATION  PROCEDURE: 

inquiries  under  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer,  Financial 
Management  Service,  401 14th  St.,  SW. 
Washington,  DC  20227.  All  individuals 
making  inquiries  should  provide  with 
their  request  as  much  descriptive  matter 
as  is  possible  to  identify  the  particular 
record  desired.  The  Systems  Manager 
will  advise  as  to  whether  the  Service 
maintains  the  record  requested  by  the 
individual. 

RECORD  ACCESS  PROCEDURES 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to:  Disclosure  Officer,  Room  112, 
Financial  Management  Service.  U.S, 
Department  of  the  Treasury,  401 14th 
Street.  SW.,  Washington,  DC  20226.  All 
individuals  are  urged  to  examine  the 
rules  of  the  U.S.  Department  of  the 
Treasury  published  in  31  CFR  part  1. 
subpart  C  concerning  requirements  of 


this  Department  with  respect  to  the 

Privacv  Act  of  1974 

CONTfSTiNO  RECORD  PBOCtDuRtS: 

See  Access  above. 

PECORD  SOURCf  CA'^'EGORIES: 

(1)  Individual  payees:  of  Treasury 
checks,  endorsers  of  Treasury  checks, 
investigative  agencies,  contesting 
claimants.  (2)  Awards  certified  to 
Treasury  for  payment  by  Foreign  Claims 
Settlement  Commission. 

StSTEMS  exempted  rRO'M  CFP'«''W 
PROVISIONS  OF  THE  ACT 

None. 

S'STEM  NAME: 

FMS  Persormel  Records— Treasury/ 
Financif;)  Mfinagement  Service. 

SYSTEM  LOCATION: 

Financial  Management  Service.  U.S. 
Department  of  the  Treasury,  401  14th  St.. 
SW.  Washington.  DC  20227;  Financial 
Management  Service,  U.S.  Department 
of  the  Treasury.  Prince  Georges  Building 
II,  3700  East-West  Highway,  Hyattsville. 
MD  20782. 

CATEOORiFS  Of  :*^D".  Tji.,, ti.,S  CnvrREP  p,--  THC 
SYSTEM: 

All  Employees  of  Service  (Separated 
employees — in  certain  cases)  and 

apolicants. 

CATEGOSIES  Of   PECORDS  iN  'f-t   6  '  S  T  fw 

(1)  Locator  Cards.  (2)  Incentive 
Awards  Record.  (3)  Official  Personnel 
Folder.  (4)  Personnel  Roster.  (5)  Logs  of 
SF-52'8,  (6)  Correspondence  File.  (11) 
Position  Listings.  (8)  Position 
Descriptions  with  Evaluation 
Statements.  (9)  Personnel  Management 
Evaluation  Survey  Reports.  (10) 
Applicant  Supply  File.  (11)  Request  for 
Certification  File.  (12)  Merit  Promotion 
File.  (13)  Exit  Interview  File.  (14) 
Performance  File.  (15)  Statistical 
Reports — retrievable  by  names:  (a) 
Personnel  Status  Report,  (b)  Ad  Hoc 
Retiree  Report,  (c)  Monthly  EEO  report, 
(d)  Direct  Hire  Authority  Report,  (e) 
Registers  Worked  File,  (f)  Statements  of 
Employment  and  Financial  Interest,  and 
(g)  Other  similar  files  or  registers.  (16) 
Training  Course  Nominations.  (17) 
Evaluation  of  Training  Program.  (18) 
Tuition  Assistance  Files.  (19)  Senior 
Executive  Service  Development  File.  (20) 
Management  Development  File. 


AUTMORi'V    fOB   MAiN'^'fNANCr 


HE 


SYSTEM: 

Executive  Order  10561.  dated 
September  13, 1954,  Federal  Personnel 
Manual,  and  Title  5  of  U.S.C.  Code. 
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ROUTINE  USES  Of  RECORDS  MAIKTAIMEO  iW 
TME  SVSTEM,  INCi-UD'KG  CATEGORtES  OF 
USERS  *N0  THE  PURPOSES  CF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute. 
pjle,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a  " 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  2S  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (7)  To  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114,  and  (8)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation 

POUCIES  AND  PflACnCES  FOR  STORING 
RETRIEVING,  ACCESStHG,  REGAINING,  AND 
D1SP0S;HQ  Of  RECO  'DS  'N  tme  sys^em^ 

STORAGE: 

i  idrd  copy  and  magnetic  storage. 

BETRlEVABl'-iTY: 

Alphabetically  by  name;  also  in  some 
instances  by  organization,  then  Social 
Security  number. 

SAFEGUARDS: 

Secured  building,  secured  room,  and 
locked  cabinets.  Non-FMS  access  is 
limited  to  investigators  from  OPM,  etc., 


members  of  Fair  Employment  staff  and 
Union  officials. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  and  disposed 
of  in  accordance  with  General  Records 
Schedules  issued  by  the  National 
Archives  and  Records  Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Personnel  Management, 
Financial  Management  Service,  U.S. 
Department  of  the  Treasury,  401 14th  St., 
SW.  Washington,  DC  20227, 

NOTIFICATION  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer,  Financial 
Management  Service,  401 14th  St.,  SW, 
Washington,  DC  20227.  All  individuals 
making  inquiries  should  provide  with 
their  request  as  much  descriptive  matter 
as  is  possible  to  identify  the  particular 
record  desired.  The  Systems  Manager 
will  advise  as  to  whether  the  Service 
maintains  the  record  requested  by  the 
individual. 

RECORD  ACCESS  PKOCfcDu.R£S. 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer  at  the 
address  shown  above.  All  individuals 
are  urged  to  examine  the  rules  of  the 
U.S.  Department  of  the  Treasury 
published  in  31  CFR  part  1,  subpart  C 
concerning  requirements  of  this 
Department  with  respect  to  the  Privacy 
Act  of  1974. 

CONTESTING  RECORD  PROCEDURES: 

See  Access  above. 

RECORD  SOURCE  CATEGORIES: 

Applicant  Personnel  Action  Forms 
{SF-50),  SF-171  (Completed  by 
applicant).  Payroll  Actions  References, 

Fdiir.a;ionnl  Institutions,  etc. 

S  .  S  'EMS  Ea£MPTED  FROM  CERTAIN 
PMOVIStONS  OF  THE  ACT 

.N'one. 
Treasury/FMS  .007 

SYSTEM  name: 

Payroll  and  Pay  Administration — 
Treasury/Financial  Management 
Service. 

SYSTEM  LOCATION: 

Financial  Management  Service,  U.S. 
Department  of  the  Treasury,  Prince 
Georges  Building  II,  370O  East- West 
Highway,  Room  106,  Hyattsville,  MD 
20782. 


categories  of  inofviouals  covered  by  the 

system: 

All  Employees  of  the  Service  and 
Separated  Employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Official  Payroll  Folder  (a)  Levy  and 
Garnishment  Records,  (b)  SF-1192— 
Savings  Bond  Authorization,  (c)  SF- 
1199A— Allotment  of  Pav  to  Saving 
Account,  (d)  Copies  of  SF-50 — 
Notification  of  Personnel  Action,  (e) 
Withholding  Tax  Exemptions,  (f)  Copy 
of  Health  Benefit  Designation,  (g)  Copy 
of  Life  Insurance  Forms,  (h)  Payroll 
Change  Slips,  (i)  Combined  Federal 
Campaign  Designations,  fj)  Copy  of  SF- 
1150.  (2)  Time  and  Attendance  Reports 
(a)  SF-71  Request  for  Leave,  (b)  Court 
Leave  Documents,  (c)  Request  for 
Advancement  of  Leave.  (3)  Payroll 
Comprehensive  Listing  (a)  Current 
Payment  Information,  (b)  Record  of 
Leave  Earned  and  Used,  (c)  All 
Deductions  from  Pay.  (d)  Personnel 
Information  such  as  Grade,  Step.  Salary, 
Title,  Date  of  Birth.  Social  Security 
Number,  Veterans  Preference,  Tenure, 
etc.  (4)  Payroll  Control  Registers. 

authority  for  maintenance  of  the 

system: 

Title  5 — Pay,  Leave  and  Allowances. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  permitted  to  Federal 
Agencies  and  to  State  and  Local 
Agencies  for  tax  purposes. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy,  microfiche,  and  magnetic 

media. 

RETRIEVABIUTY: 

By  Social  Security  number. 

SAFEGUARDS: 

Secured  building,  secured  room  and 
locked  cabinets. 

RETENTION  AND  DISPOSAL:  ' 

Records  are  stored,  maintained  and 
disposed  of  in  accordance  with  General 
Records  Schedules  issued  by  the 
National  Archives  and  Records 
Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Personnel  Management 
Division,  Financial  MnnaBeiyent 
Service,  401 14th  St.,  SW,  Washington, 
DC  20227, 
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NOTIFICATION  PROCEDURE; 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer ,  401  14th  St.,  SVV, 
Washington,  DC  20227.  All  individuals 
making  inquiries  should  provide  with 
their  request  as  much  descriptive  matter 
as  IS  possible  to  identify  the  particular 
record  desired.  The  Systems  Manager 
will  advise  as  to  whether  the  Service 
maintains  the  record  requested  hy  the 
individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer  at  the 
address  shown  above.  All  individuals 
are  urged  to  examine  the  rules  of  the 
U.S.  Department  of  the  Treasury 
published  in  31  CFR  part  1.  Subpart  C 
f  onceming  requirements  of  this 
Department  with  respect  to  the  Privacy 
Act  of  19"4, 

CONTESTING  RECORD  PROCEDURES. 

See  Access  above. 

RECORD  SOURCE  CATEGORIES 

From  individual  Service  employees. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

.\one. 
Treasury/FMS  .008 

SVSTEM  NAME: 

Personnel  Security  Records — 
Treasury/Financial  Management 
Service. 

SVSTEM  location: 

Financial  Management  Service,  U.S. 
Department  of  the  Treasury,  Prince 
Georges  Building  II.  3700  East-West 
Highway,  Room  106,  Hyattsville,  MD 
20782. 

categories  of  individuals  covered  by  the 
system; 

Financial  Management  Service 
Employees,  contractor  employees,  and 
applicants  for  position  in  the  Service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Results  of  investigations,  national 
agency  checks  and  written  inquiries, 
and  Other  limited  investigations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Title  5,  U.S.C,  Chapter  73,  Executive 
Order  10450,  as  Amended,  and  Treasury 
Order  102-3. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

The  records  are  re\iewfj  for  i!,e 
purpose  of  determining  the  suitability  of 
Service  employees,  contractor 
employees,  and  applicants  and  granting 
security  clearances  for  employees  in 
sensitive  positions.  Users:  Federal 
Agencies.  Federal,  State  and  Local  Law 
Enforcement  Agencies;  and  credit 
bureaus.  These  records  and  information 
in  the  records  may  be  used  to:  (1) 
Disclose  pertinent  information  to 
appropriate  Federal.  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (2) 
disclose  information  to  a  Federal,  State, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3) 
disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (5)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(6)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (7)  provide 
information  to  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978,  5  U.S.C.  7111  and  7114,  and  (8) 
provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation. 

POUCIES  AND  PRACTICES  FOR  STOBINQ 
RETRIEVING,  ACCESSING,  RETAINING, 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

File  folders  and  computers  (automated 
system  now  in  design  stage). 


retwevabjuty: 

Filed  alphabetically  by  name  and 
Social  Security  Number. 

Stored-in  a  safe  cabinet  secured  with 
a  combination  lock  and/or  magnetic 
media.  Access  to  the  records  is 
restricted  to  key  personnel  who  have 
been  granted  clearances  to  occupy 
critical-sensitive  positions. 

RF^fNTIOh   AND   D'ISPOSAl,, 

The  records  on  employees  are 
retained  by  the  Service  during  their 
employment.  The  records  on  applicants 
not  selected  and  separated  employees 
are  destroyed,  sent  to  the  Federal 
Records  Center,  or  returned  to  the 
investigating  agency. 

SVSTEM  MANAGERl'Sl  AND  ADDRFSS 

Direct^;,  i  i.'.ii^:...L.  .M<i;.^^i.;..cnt 
Division,  Financial  Management 
Service,  401 14th  Street  SW, 

Washinston,  DC  20227. 

NOTinCATIOh  PROCEDURE- 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer,  401 14th  Street.  SW. 
Washington,  DC  20227.  All  individuals 
making  inquiries  should  provide  with 
their  request  as  much  descriptive  matter 
as  is  possible  to  identify  the  particular 
record  desired.  The  Systems  Manager 
will  advise  as  to  whether  the  Service 
maintains  the  record. 

B  f  c  o  ci  r  A  .c  c  f  s  5  »«  o  c  f ,  D  vj » I  s 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
wTite  to  the  Disclosure  Officer.  All 
individuals  are  urged  to  examine  the 
rules  of  the  U.S.  Department  of  the 
Treasury  published  in  31  CFR  part  1, 
subpart  C  concerning  requirements  of 
this  Department  with  respect  to  the 
Privacy  Act  of  1974. 

CON'EST:nG  RECORr:  PBOCIDjSFS 

See  Access  above. 

H  f  c  0  p.  c  s  o  ...J  tt  c  t  t  A  ■•  I ;:,  o  r  ■  f  s 

Sources  are  applicants,  employers, 
former  employers,  contractor  employers, 
references,  fellow  workers,  neighbors, 
educational  authorities,  military  records, 
police  and  criminal  records,  credit 
records  and  others  as  required. 

SVS'^EMS   EXEMPTtC   rHOM.   CfS"A'>. 
PROVISIONS  Of   TMf  ACT. 

None 


14028 


Federa!   Kpt-isfer  /  Vol.  57.  No.  75  /  Friday,  April  17.  1992  /  Notices 


Treasjrv   =MS  .010 
SYSTEM  NAME: 

Records  of  Accountable  Officers' 
Authority  with  Treasury — Treasury/ 
Financial  Management  Service. 

SYSTEM  location: 

Financial  Management  Service,  U.S. 
Department  of  the  Treasury,  Liberty 
Center  Building.  401 14th  Street.  SW. 
Washington.  DC  20227. 

CATEGORIES  0^  :^3l ViO;. A^,3  CO.  c^■t,C  Bv  THE 

system: 

(1)  Regional  Directors.  (2)  Certifying 
Officers.  (3)  Agent  Cashiers.  (4) 
Designated  Agents 

CATEGORIES  OF  RECORDS  M  Tn£  SvSTtM: 

Records  are  maintained  on  the  above 
listed  accountable  officers  showing  the 
designation  or  removal  of  the  officer  to 
dct  in  the  specified  capacity  pursuant  to 
a  proper  authorization. 

AUTMCPrr*  FOP  UIAINT^HAHC^  Of  '"c 
SYSTEM. 

5  U.S.C.  301:  Executive  Older  6166. 

dated  June  10. 1933. 

ROUTINE  USES  0FBCC0R3S  MAiN^AI^ED  'H 
THE  SvS"fEM,  INC1.JCING  CATGCaiES  Of- 
USERS  AXD  '■ME  SHJflPOSES  OF  SUCH  USES: 

Thr?'  '"     -  s  :■  !    .formation  in  the 
records  may  be  used  to:  (1)  Disclose  to 
Banking  institutions,  Federal  Reserve 
Banks,  and  Government  agencies  for 
verification  of  information  on  authority 
of  accountable  officers  to  determine 
propriety  of  actions  taken  by  such 
mdividuals:  (2)  disclose  pertinent 
information  to  appropriate  Federal, 
State,  local  or  foreign  agencies 
.'•esponsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract  grant,  or 
ether  benefit:  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
t.ibunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery.  Htigation.  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5)  disclose 


information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (6)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains:  (7)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (8)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  and  (9)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUCIES  AND  PRACTICES  f-  n  3    n«M,G 
RETRIEVING,  ACCESSINO,  ft  E  ^  Ji  N  N  G    A  >  O 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Card  files;  magnetic  file. 

RETRIEV  ability: 

By  name. 

SAFEGUARDS: 

Regional  Directors'  files  are  locked. 

RETENTION  AND  DISPOSAL: 

Hard-copy  records  are  maintained 
and  disposed  of  in  accordance  with 
General  Records  Schedules  issued  by 
the  National  Archives  and  Records 
Administration;  Payment  issue  records 
are  updated  periodically  and  maintained 
on  microfiche  indefinitely. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief,  Disbursing  Officer,  Financial 
Management  Service,  U.S.  Department 
of  the  Treasury,  401 14th  Street,  SW, 
Washington,  DC  20227. 

N0T1FKAT10N  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer.  Financial 
Management  Service,  401 14th  St..  SW, 
Washington.  DC  20227.  All  individuals 
making  inquiries  should  provide  with 
their  request  as  much  descriptive  matter 
as  is  possible  to  identify  the  particular 
record  desired.  The  Systems  Managel" 
will  advise  as  to  whether  the  Service 
maintains  the  record  requested  by  the 
individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer.  All 
individuals  are  urged  to  examine  the 
rules  of  the  U.S.  Department  of  the 


Treasury  published  in  31  CFR  pa.-t  1. 
subpart  C  concerning  requirements  of 
this  Department  with  respect  to  the 
Privacy  Act  of  1974. 

CONTESTING  RECORD  PROCEDURES: 

See  Access  abo\e. 

RECORD  SOURCE  CATEGORIES; 

Government  Departments  and 
Agencies  requiring  services  of  Treasury 
Department  for  issuance  and  payment  of 
Treasury  checks. 

■SVS'^MS  EXEMPTED  FPOM  CERTAtM 
PROVISIONS  OF  THE  ACT. 

None. 

Treasury/FMS  ,0i2 

SYSTEM  nan;e: 

Pre-complaint  Counseling  and 
Complaint  Activities — Treasury/ 
Financial  Management  Service. 

SYSTEM  LOCATION: 

Financial  Management  Service.  U.S. 
Treasury  Department.  Prince  Georges 
Building  II.  3700  East-West  Highway, 
Room  1014.  Hyattsville.  MD  20782. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Employees  seeking  services  of  FJJO 

Counselors 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Monthly  pre-complaint  activity 
reports  from  seven  Financial  Centers 
and  Headquarters. 

authority  fop  mai^jtenasce  qc  tw£ 
system: 

5  U.S.C.  7154.  42  U.S.C.  200e-16; 
Executive  Order  11478;  and  5  CFR  part 
713. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  m 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  TME  PURPOSES  OF  SUCH  USES: 

Used  to  keep  records  on  EEO 
Counseling  activities  for  monthly 
submission  to  Treasury. 

POLICIES  AND  P«ACT'C£S  FOR  STORING. 
RErriEVING,  ACCESSING,  RJTAiNiNG,  AND 
DiS;-OSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE. 

File  cabinet. 

RETRIEVABIUTV: 

Filed  by  stotion  and  da'e  of  receipt. 

SAFEGUARDS: 

St. if:'  -  .pervision  is  maintained  during 
the  day.  Records  are  kept  locked  m  the  • 
nies- 

RETENTION  AND  DISPOSAU 

Reports  destroyed  at  the  end  of  four 
years. 
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SYSTEM  MAMAGEi)(S)  AND  ADDRESS: 

EEO  Officer,  Fir.anciai  Mar.agerr.ent 
Service.  Prince  Georses  Building  11,  3700 

F.i-'  West  H\ghi'.-:iv  Room  1014, 
Hvr^'-svilip  MI)  ?rra: 

N0TIF1CAT!0»*  PJ^OCEO'JWE: 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer.  401  14th  Street,  SW., 
Washington.  DC  20227.  All  individuals 
making  inquiries  should  provide  with 
their  request  as  much  descriptive  matter 
as  is  possible  to  identify  the  particular 
record  desired.  The  Systems  Manager 
will  advise  as  to  whether  the  Service 
maintains  the  record  requested  by  the 
individual. 

RECOflO  tXCESS  PROCEDURES. 

1,  .ir*  liuni  -  rpquesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer.  All 
individuals  are  urged  to  examine  the 
rules  of  the  U.S.  Department  of  the 
Treasury  published  in  31  CFR,  part  1, 
subpart  C  concerning  requirements  of 
this  Depart rr.^t  wth  respect  to  the 
Privacv  Art  c''  1  J "4 

CO«<TESTt»*G  RECORD  PROCEDURES 

S"-  Arress  above, 

RECORD  SOURCE  CATtOORIES 

Monthly  submissions  by  Financial 
Genters  and  Headquarters. 

SVSTEMS  EXEMP-TE?  FROM  CER' AN 
*>BCV!SlO»*S  Of  THE  ACT: 


T-easu.-y'FMS    ti,.i 

SYSTEM  NAME. 

Gifts  to  the  United  States— Treasurj'/ 
Financial  Management  Service. 

S»S'E¥  location: 

Financial  Management  Service,  U.S. 
Department  of  the  Treasury,  401 14th 
Street.  SW,  Washington,  DC  20227. 

CA-'cGO«l€:S  O'  ;*iCJ'VIDU*.,S  COVERED  B'   '^E 

System: 

Donors  of  inten'ivos  and  testamentary 
♦  gifts  to  the  United  States. 

CA-EGORIES  Of  RECOPDS  IN  T.4E  S'S^EM: 

Correspondence,  copies  of  wills  and 
court  proceedings,  and  other  material 
related  to  gifts  to  the  United  States. 

AJThOBIT-r  f 0«  MAINTENANCE  OF    THE 
S'S'EM: 


31  U.S.C  3113. 


ROUTINE  USES  Of  RECORDS  MArNT AIMED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

D-SL-'^'^  ITti  aZ'l  ::'.-  "'_._  1l  v  :.'.■:  ■-''    of 

the  Department. 

PO-iCtES  ANO  PRACTICES  FO«  S'ORiHG 
PfTmEVlNd,  ACCESSING,  REGAINING,  Aur' 
OiSPOSiNG  OF  RECORDS  IN  ^Mf  SvSTf  M 

storage: 

:c  r.'ibinets. 

RETRiEVABIUTV: 

Name  of  donor. 

£4,  =  EGuSS0S 

Access  is  limited  to  persons  on  official 

RETEhTlOK  AND  OiSPOSAl. 

Records  are  maintained  for  10  years. 

S'S'EM  MANAGEH^Si  AhO  A:>D"^SS 

Comptroller,  Diiectorate,  Financial 
Management  Service.  401 14th  Street. 
SW.  Washington.  DC  20227. 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  identify  the  category  and  type  of 
records  sought;  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of,birth.  employee  identification 
number,  dates  of  employment  or  similar 
information).  Address  inquiries  to 
Disclosure  Officer  (See  "Record  access 
procedures"  belowV 

RECORD  ACCESS  PROCEDURES: 

Disclosure  Officer,  Financial 
Management  Service.  U.S.  Department 
of  the  Treasury,  Liberty  Center  Building. 
401  14th  Street.  SW..  Washington.  DC 
20227. 

C0NTESTINQR6CORC  PROCEDURES: 

See  '"Record  a..L-  ^  -  ''tlures" 
above. 

RECORD  SOURCE  CATECORitS 

inaiviouais.  executors,  administrators 
and  other  involved  persons. 

S-S^EMS  tXCMPTG  EBOM  CER'i;h 
PROViS'ONS  0«'  •'^f'   «CT 


Appendix  I 

Motor  Vehicle  Dnvers  Permits 

\.  Prince  Georges  Center  IL  3700  East-West 
Highway.  Room  101,  Hyattsville.  MD  20782. 

Motor  Vehicle  Accident  Reports 

1.  Liberty  Center  B^jiWing,  401  14th  Street. 
SW,  Room  444.  Washington.  DC  20227. 

2.  Ardmore  East  Business  Center.  3361-L  75th 
Avenue.  Landover.  MD  20785. 


Parking  Permits 

1.  Prince  George  Center  IL  3700  East-West 
Highway.  Roofn  101.  Hyattsville.  MD  20782. 

Distribution  List 

1.  Ardmore  East  Business  Center.  3361-L  75th 
Avenue,  Landover,  MD  20785. 

2.  Union  Center  Plata,  941  N.  Capitol  Street. 
NE.,  7th  Floor.  Washington.  DC  20227. 

3.  Liberty  Center  Building.  401 14th  Street. 
SW.  Room  259.  Washingloa  DC  20227. 

Treasury  Credentials 

1.  Liberty  Center  Building.  401 14th  Street. 
SW,  Room  241.  Washington,  DC  20227. 

Treasury /IRS  OOiWI 

SYS'tM  i^ame: 

Correspondence  Files  and 
Correspondence  Control  Files — 

Treasury/IRS. 

Various  offices  of  the  Internal 
Revenue  Service  maintain  files  of 
correspondence  received.  (See  IRS 
Appendix  A  for  addresses.) 


SrSTEM. 

(1)  Initiators  of  the  correspondence. 
(2)  Persons  upon  whose  behalf  the 
correspondence  was  initiated.  (3) 
Subjects  of  the  correspondence. 

(IJ  Correspondence  received.  (2) 
Responses  to  correspondence.  (3) 
Associated  records.  Special  Categories 
of  correspondence  may  be  included  in 
Other  systems  of  records  described  by 
specific  notire*  f  iee  arc  -o.r  tamed  in 
connection  nith  a  vanet\  o: 
cor'fspondenc*  received  and  the  uses 
vary  widely  in  accordanc*  with  the 
content  of  tise  corrwpondence 
Correspondence  m«>  include  letiers. 
telegrsnis  mpmorandH  of  telephonp 
ca:'  -   and  other  fonn*  of  commumcBtlon. 


A-j-^ Homry  »o*»  iiiAJ*rri»iAMCl  or  t>h 

S*?^M. 

--  •■    V,,:  :a  I.  S  '■;  -ao:  hno 


'W2. 


aOWlNI  USfS  O*  »tC0«01  llAIWTA»i«I)  SY 
-Mf  SvmM,  INO-UOfWO  CAT»00<Wti  o# 
USERS  AND  THE  PURPOSt  W  WUOi  U«lt 

Disclosures  cf  ■'  '.-ri'-  on,:  n'^rr: 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice.  Disclosure  may  be 
made  during  judicial  processes;  (2) 
Appropriate  Federal.  State,  local,  or 
foreign  agencies  responsible  for 
enforcing  or  implementing  a  statute, 
rule,  regulatioa  order  or  license:  (3) 
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disclose  information  to  a  Federal.  State, 
or  local  agency,  or  other  public  authority 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 
bureau's  or  authority's  hiring  or 
retention  of  an  individual,  or  issuance  of 
a  security  clearance,  license,  contract, 
grant  or  other  benefit:  (4)  disclose 
relevant,  non-privileged  information  to  a 
court,  magistrate,  or  administrative 
tribunal,  including  the  presentation  of 
evidence,  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (5)  provide  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (6)  provide  information  to  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains: 
(7)  provide  information  to  the  news 
media,  in  accordance  with  guidelines 
contained  in  28  CFR  50.2,  concerning 
this  agency's  functions  relating  to  civil 
and  criminal  proceedings:  (8)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
Chapter  71  when  relevant  and  necessary 
•o  their  duties  of  exclusive 
representation;  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  P«ACT!CES  "^OR  S'ObnG 
BETHIEVINQ,  ACCESSING,  RE'A  N  — G    AND 

DISPOSING  Of  RECORDS  iH  "^^E  S*S"EM; 

STORAGE: 

Paper  records,  microfiche,  and/or 
magnetic  media.  i 

BETRiEVABlLrTY: 

Controlled  items  are  generally 
retrievable  by  name,  but  it  depends 
upon  the  controls  established  locally.  No 
centralized  index  exists. 

SAFEGUARDS: 

A^.cdb3  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AMD  DISPOSAL; 

Recoras  are  maintained  in  accordance 
with  the  Records  Disposition 
Handbooks,  IRM  1(15)59.1  through  IRM 
1(15)59.32.  Generally,  disposition  varies 
in  accordance  with  the  nature  of  the 
correspondence  file. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Head  of  the  Office  maintaining  the 
file.  (See  IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  office  believed  to 
have  received  the  correspondence.  (See 
IRS  appendix  A  for  addresses.) 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  supplied  by  the  initiators 
of  the  correspondence  and  information 
secured  internally  from  other  systems  of 
records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Treasury/IRS  00.002 

SYSTEM  NAME: 

Correspondence  Files/Inquiries  About 
Enforcement  Activities — Treasury/IRS. 

5 'STEM  location: 

National  Office,  Regional  Offices, 
District  Offices,  Internal  Revenue 
Service  Centers,  Detroit  Computing 
Center,  Martinsburg  Computing  Center, 
and  the  Austin  Compliance  Center.  (See 
IRS  appendix  A  for  addresses.) 

:  a-i    ories  of  individuals  covered  by  the 
System: 

(1)  Initiators  of  correspondence.  (2) 
Persons  upon  whose  behalf  the 
correspondence  was  initiated.  (3) 
Persons  who  are  subjects  of  the 
correspondence.  Includes  individuals  for 
whom  tax  liabilities  exist,  individuals 
who  have  made  a  complaint  or  inquiry 
relative  to  an  Internal  Revenue  tax 
matter,  or  individuals  for  whom  a  third 
party  is  interceding  relative  to  an 
interna!  Revenue  tax  matter. 

CATEGOB'tS  0(   =.'tCO».DS  .N  ^HE  SYSTEM; 

Taxpayer  name,  address,  taxpayer 
identification  number  (if  appHcable), 
information  about  tax  matters  (if 
applicable),  chronological  investigative 


history.  Other  information  relative  to  the 
conduct  of  the  case  and/or  the 
taxpayer's  compliance  history  (if 
applicable).  Correspondence  may 
include  letters,  telegrams,  memoranda  of 
telephone  calls,  and  other  forms  of 
commiiniratinn. 

AUTHORITY  FOR  MA.NTEMANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801  and 
7802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
TWE  SVSTEM,  iNCLUDtNG  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice;  (2)  disclose 
information  to  appropriate  Federal, 
state,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license;  (3) 
disclose  information  to  a  Federal,  state, 
or  local  agency,  or  other  public 
authority,  maintaining  civil,  criminal  or 
Other  relevant  enforcement  information 
or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 
bureau's  or  authority's  hiring  or 
retention  of  an  individual,  or  issuance  of 
a  security  clearance,  license,  contract, 
grant,  or  other  benefit;  (4)  disclose 
relevant,  nonprivileged  information  to  a 
court,  magistrate,  or  administrative 
tribunal,  including  the  presentation  of 
evidence,  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings:  (5)  provide  information  to  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains: 
(6)  provide  information  to  the  news 
media,  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  concerning  this 
agency's  functions  relating  to  civil  and 
criminal  proceedings;  (7)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
Chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (8)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation:  (9)  provide  information  to 
other  agencies  to  the  extent  provided  by 
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law  or  regulation  and  as  neressarv  !n 
report  apparent  violation  of  iow  to 
appropriate  law  enforcement  agencies; 
(10)  provide  information  to  states,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  or 
possessions  of  the  United  States,  to 
assist  m  the  admiristnition  of  tax  laws. 

POUCIES  AND  PROCEDUHES  FOR  sTOfiiNu. 
RETRtEVIWG,  »CCESSING,  RETAINING,  AND 
OlSPOSmO  OF  RECORDS  IN  TMf  SYSTEM: 

storage: 
Paper  records  and/or  magnetic  media. 

retrievabiuty: 

Controlled  items  are  generally 
retrievable  by  name,  but  it  depends 
upon  the  controls  established  locally.  No 
centralized  index  exists. 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETE^iTlON  HMD  DISPOSAL. 

Records  are  maintained  in  accordance 
with  the  Records  Disposition 
Handbooks,  IRM  1(15)59.1  through  !RM 
1(15)59.32.  Generally,  disposition  varies 
in  accordance  with  the  nature  of  the 
correspondence  file. 

SVSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioners,  Regional 
Commissioners,  District  Directors. 
Internal  Revenue  Service  Center 
Directors,  and  the  Austin  Compliance 
Center  Director.  (See  IRS  appendix  A  for 
addresses.) 

NOTIFICATION  PROCEDURE; 

This  system  is  exempt  from  the 
notification  provisions  of  the  Privacy 
Act. 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  from  the 
Access  and  Contes'  provisions  of  the 
Privacy  Act. 

CONTESTING  RECORD  PROCEDURES; 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amend.mpnt  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Th:s  system  of  records  cuntain.s 
investigaton,'  materia!  compiled  for  lavs 
enforcement  purposes  whose  sources 
need  not  be  reported 

SVSTEiyiS  EXEtnPTED  FROM  CERTAIN 
PROVlStOMS  OF  THE  ACT: 

This  system  has  been  designated  d^ 
exempt  from  certain  provisions  of  the 
Privacy  Act. 


Treasury/IRS  10-001 

SYSTEM  NAME: 

Biographical  Files,  Public  Affairs — 

Treasury/IRS, 

SYSTEM  LOCATION: 

National  Office,  Regional  Offices. 
District  Offices,  Internal  Revenue 
Service  Centers,  and  the  Austin 
Compliance  Center.  (See  IRS  appendix 
A  for  addresses.) 

CATEGORIES  OF  fNO!VD-JALS  COi-rREC  BY  THE 

SVSTEV 


IRS  employees. 

CA'^EGORIES  OF  RE CO««OS  IK  THE  SYSTEM: 

Kcv.ijr  J5  jre  biographical  data  and 
photographs  of  key  IRS  employees. 

AUTHORITY  rOR  MA'NTE^ANCt  OF  ThF 

system: 

5  U.S.C  301. 

ROUTINE  USES  OF  RECORDS  MAIN-GAINED  IM 
THE  SYSTEM.  INCLUD'NG  CA'EGOR'ES  Of 
USERS  AND  THE  PURPOSES  OF  SOCh  USIS 

These  records  and  information  in 
these  records  may  be  used  to  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains.  Information  contained 
in  this  system  may  be  included  in  news 
releases  issued  to  the  media  and  the 
public. 

POLIUES  AND  PROCEDURES  FOR  STORING 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE 

I'aper  fiies  or  magnetic  media. 

RETRIEVABILrrr 

By  name. 

SAFEGUARDS. 

Office  doors  locked  at  night. 

RETENTION  AND  DISPOSAL 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAGER<S)  AND  ADDRESS 

Assistant  to  the  Commissioner  (PubUc 
Affairs),  National  Office;  Regional. 
District,  Internal  Revenue  Service 
Center,  and  Austin  Compliance  Center 
Public  Affairs  Officers.  (See  IRS 
.Mppondix  A  for  addresses). 

NOTIFICATION  PROCEDURE: 

iiidividuHis  .seeking  to  determine  if 


BFCO«D  ACCESS  P«OCEJX»FS: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Assistant  to  the 
Commissioner  (Public  Affairs).  IRS. 
Washington.  DC  20224,  for  National 
Office  file.  See  appendix  A  for 
appropriate  addresses  for  regional  and 
district  office  or  service  center  files. 

COMTESTtNG  orro«D  t^orr'>:.j«»rs: 

See  "Recora  access  proceuures" 
above 

BECOHD  SO'Jfii_f  Cft't&0«ilS: 

Information  is  supplied  by  the  IRS 
official  on  an  IRS  biographical  data 
form 

SYSTEMS  LI<.LMP1L:j  from  ClR^AlN 
PROVISIONS  OF  THE  ACT 

None. 


[■)  {. 


ord 

ire  in 


this  system  of  records  cnntair! 

pertaining  to  themselves  m,.iv 
accordance  with  instructiori.s  a[::>p<-a,';r' 
at  31  CFR  pari  1.  subpart  C  append  ^ 
Inqujnes  should  be  addressed  ah  ii^ 
"Record  access  procedures"  below. 


Subject  Files.  Public  Affai 
Treasury/IRS. 

SYSTEM  LOCATIOM: 

National  Office,  Regional  Offices, 
District  Offices.  Internal  Revenue 
Service  Centers,  and  the  Austin 
Compliance  Center.  (See  IRS  appendix 
A  for  addresses). 

fATfOORKS   Of    INDIVUX:*,.,?    COVtPir'   P  -    "h' 
SYSTEM: 

In  general  records  are  maintained  on 
individuals  whose  names  have  been 
mentioned  in  the  press  in  connection 
with  their  relationship  with  IRS. 

CATEGOB't*-   O*    HtCORDS   IN   THl    S  •  .S  '  IW 

The  records  include  correspondence, 
newspaper  chppings,  inter-office 

memoranda  «nr!  similar  documents. 

AlTTMORrrY  FO«  «ftlNTE„N*NCt  OF   THE 
•S  .  S  "*■  f  M 

5  U.S.C.  301. 

«Oi.;'"tNE    USES   Of   BECORDS   MAIW^ilNtO  m 
THl    SvSTf'M     INCiUOlNG  CA'EGORlES   Of 
vStRS  AND  THE  PUReOSES  O'   SUCh  uSf  S 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  provided  in 
response  to  inquiries  from  the  media 
and  the  public 
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POUCIES  AND  PWOCEDURES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETA.'NING,  AND 
DISPOSING  OF  RECORDS  IN  "HE  SYSTEM; 

STORAGE: 

Paper  files  or  magnetic  media. 

retrievability:  I 

Alphabetically  by  subject. 

SAFEGUARDS 

Office  doors  locked  at  night. 

RETENTION  ANO  DISPOSAL: 

Records  are  .T.u..-.:u.ned  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAGER<S)  ANO  ADDRESS: 

.Aii.sta.'^;  to  the  Commissioner  (Public 
.\ffairs).  National  Office;  Regional, 
District,  Internal  Revenue  Service 
Center,  and  Austin  Compliance  Center, 
Public  Affairs  Officers  (see  IRS 
appendix  A  for  addresses). 

N0TIFICAT10M  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES 

Ir.dividuais  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager  in 
the  office  where  the  records  are  located. 

contesting  PECOBD  PBOCEO'jRtS 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Records  generally  are  clippings  from 
newspapers,  magazines,  and  similar 
sources,  internal  documents  and 
memoranda. 

SYSTEMS  EXEMPTED  FROM  CERta  ^ 
PROVISIONS  OF  THE  AC 

None. 
Treasury/IRS  21.001 

system  NAME: 

Tax  Administration  Resources  File, 
Office  of  Tax  Administration  Advisory 
Services — Treasury/IRS. 

system  location:  I 

Office  of  the  Assistant  Commissioner 
'International),  950  L'Enfant  Plaza,  SW, 
Fourth  Floor.  Washington,  DC  20024. 


categories  of  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Past  and  potential  tax  administration 
advisors  who  have  served  or  indicated 
an  interest  in  serving  on  advisory 
assignments,  and  selected  officials 
engaged  in  tax  administration  and 
related  fields. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applicant  roster  database,  locator 
cards  and  lists  with  names,  addresses, 
telephone  numbers,  and  organizational 
affiliations  of  officials  engaged  in  tax 
administration:  work  assignment  or 
application  folders  of  past  and  potential 
tax  administration  advisors,  which 
contain  employment  history, 
information,  medical  abstracts,  security 
clearances,  and  passport  information; 
bio-data  sketches  on  IRS  employees  and 
others  engaged  in  tax  administration 
and  related  fields. 

AUTHORITY  FOR  MAiK'tiJ  A  NCf   of   'nf 
SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7801  and  7802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 

USERS  AND  THE  Pl.JRPO=.fc5.  Of  SiJCw  JSES 

Maintained  fur  use  uy  Uiiice 
management  officials  as  a  reference  in 
obtaining  and  presenting  information 
related  to  tax  administration,  and  for 
administrative  selection  and  processing 
of  overseas  and  domestic  assignments. 
The  records  and  information  in  these 
records  may  be  used  to:  (1) 

Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individuaUo  whom  the  record  pertains; 
(2)  disclose  information  to  the 
Department  of  Justice  for  the  purpose  of 
litigating  an  action  or  seeking  legal 
advice.  Disclosure  may  be  made  during 
judicial  processes. 

POLICIFS    AND   SOTi' F  :::i-„;RF  S   ►•  Of"   SCORING, 

HF-p  ;./><.,,    .; CfSSiNO    ai''M\UiHG.  ASD 

r^iSPOSiNG  '.It   F)tCO«DS  iN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

RETRIEVABILITY: 

By  individual  name. 

SAFEGUARDS: 

Access  limited  to  authorized  office 
personnel.  File  folders  kept  in  locked  file 
or  locked  room. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  disposed  of  when 
they  are  no  longer  needed  for  official 
use. 


SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Assistant  Commissioner 
(International).  Internal  Revenue 
Service,  950  L'Enfant  Plaza,  SW,  Fourth 
Floor,  Washington,  DC  20024. 

NOTIFICATION  procedure: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C.  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Records  access  procedures"  below. 

RECORDS  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Office  of  the 
Assistant  Commissioner  (International), 
Internal  Revenue  Service,  950  L'Enfant 
Plaza,  SW.,  Fourth  Floor,  Washington, 
DC  20224 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

record  source  CATEGORIES: 

From  the  individual,  from  the 
organization  with  which  he  or  she  is 
associated,  or  from  other  knowledgeable 
experts  in  the  field  of  Tax 
Administration. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None 
Treasury/IRS  22.003 

SYSTEM  NAME: 

.•Xnnual  Listing  of  Undelivered  Refund 
Checks — Treasury/IRS. 

SYSTEM  LOCATION: 

District  Offices  and  Internal  Revenue 
Service  Centers.  (See  IRS  appendix  A 
for  addresses). 

categories  of  individuals  covered  by  the 
system: 

Taxpayers  whose  refund  checks  have 
been  returned  as  undeliverable  since  the 
last  Annual  Listing  of  Undelivered 
Refund  Checks  was  produced. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Taxpayer  entity  information  (Name, 
Street  Address.  City.  State.  Zip  Code 
and  social  security  number)  and  records 
containing  tax  module  information  (Tax 
Period.  .Amount  of  Credit  Balance  and 
Control  Document  Locator  Number]. 
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AUTHORITY  FOR  MAINTENANCE  OF  THE 
system: 

5  U.S.C.  301;  2B  L'  S  C  7002,  7801  and 
7802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES; 

Disclosure  of  returns  and  return 
information  may  be  made  on  as 
provided  by  26  U.S.C.  6103.  Individuals 
entitled  to  undeliv  erable  refund  checks 
will  be  notified  of  such  checks  by 
publication  of  their  names  in  the  news 
media. 

POLICIES  AND  PROCEDURES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

Paper  documents  stored  in  files  or  on 
magnetic  media. 

retrievability: 

ijy  ta.xpayer  name  or  taxpayer  social 
security  number  (SSN). 

SAFEGUARDS: 

Access  control  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

retention  and  DISPOSAU 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SVSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Taxpayer  Services).  Officials 
maintaining  the  system— District 
Directors  and  Internal  Revenue  Service 
Centers  Directors.  (See  IRS  appendix  A 
for  addresses.) 

NO'i'^lCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
■Record  access  procodurps"  below. 

«ECORD  ACCESS  PROCEDORES 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
district  office  servicing  the  areas  in 
which  the  individual  resided  at  the  time 
he  or  she  filed  the  return  which  created 
the  undeliverable  refund.  (See  IRS 
appendix  A  for  addresses.) 

CONTESTING  RECORD  PROCEDURES. 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 


RECORD  SOURCE  CATEGORIES: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account. 

SYSTEMS  EXEMPTED  FROM  CEP^«;x 
PROVISIONS  OF  THE  ACT: 

None. 


Treasury/IRS  22 


01  ' 


SYSTEM  NAME; 

File  of  Erroneous  Refunds — Treasury/ 
IRS. 

SVSTEM  location: 

Internal  Revenue  Service  Centers. 
(See  IRS  appendix  A  for  addresses.) 

CATEGORIES  OF  ISDIVIDUALS  COVFRfP  By  THE 
SYSTEM 

Taxpayers  issued  erroneous  refunds. 

CATEGORIES  OF  PFCORDS  IN  THE  SYSTEM: 

Case  refeiLi.oi:  i.,.n\e,  number,  control 
number,  date  of  erroneous  refunds, 
statute  expiration  date,  status  of  case, 
location,  correspondence  and  research 
material. 

ajTMORlT>-  FOR  MA1NTF.MANCE  OF  THE 
SYSTEM. 

5  U.S.C.  301;  26  U.S.C.  7602,  7801  and 
7802.' 

ROUTtWE  USES  OF  RECORDS  MAINTAINED  IN 
^ME  SYSTEM,  INCLUDING  CATEGORIES  Of 
oSERS  AND  THE  PURPOSES  OE  SuCw  uSf  S 

ijibCio&Lire  of  returns  ai.^  :l.\^:., 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  PROCEDURES  FOB  S'-QRiNG. 

RETRIEVING.  ACCESSING,  RETAIN, NG.  UNC: 
DISPOSING  Of  RECORDS  iN  ^HE  S'S'FM 

STORAGE: 

P.I  per  document  files. 

«etrievabil!Ty: 

By  Social  Security  Number  (SSN)  or 
Employer  Identification  Number  (EIN). 

SAFEGUARDS: 

Access  control  will  not  be  less  than 
those  provided  by  the  Manager's 

Q,...,ritv  Handbook.  IRM  1(16)12. 

RETENTION  AND  DISPOSAL; 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  retained  for  four 
years  and  then  destroypc^ 

SYSTEM  MANAOER(S)  AND  ADDRESS. 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Returns  Processing).  Officials 
maintaining  the  system — Internal 
Revenue  Service  Center  Directors.  (See 
IRS  appendix  A  for  addresses.) 


NOTIFICATION  PROCEDURE 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C.  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

BECOBD  ACCESS  PROCFDaHES: 

...u. . ,^^L,,ii  ii.i.K...(5  o^cess  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  areas  in  which  the 
individual  resides.  (See  IRS  appendix  A 
for  addresses.) 

C  (j  N  ■•  E  S ''  ■  M  C  R  t  C  O  o  r   PROCEDURES: 

26  U.b.U  7852(8]  prohibits  Privacy  Act 
amendment  of  tax  records. 

f.:tCOFiD  SOuBCE  CAUGOWiES: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account. 

SYS'  f  '<  f  >  I  MPTED  FROM      t    ■     «    N  PROVISIONS 
OF  ThE  ACT. 

None. 
Treasury/IRS  22.026 

Form  1042S  Index  by  Name  of 
Recipient — Treasury/IRS. 

SYSTEM  location: 

Philadelphia  Internal  Revenue  Service 
Center,  Mid-Atlantic  Region,  11601 
Roosevelt  Boulevard,  Philadelphia,  PA 
19154. 

t-(  G     '  f «.  OF  INWVIOOALS  COVERED  BY  THE 
SYSTEM: 

Non-resident  aliens  and  U.S.  citizens 
living  abroad  whose  taxes  are  covered 
by  IR  Chapter  3  Withholding. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include  taxpayer's  name, 
address,  tax  data,  country  of  residence 
and  employer  identification  number  and 
name  of  withholding?  agent. 

t  jT  HOB:  T  V   r  Q(j  M  A'  N"  f  N  AmCE  OF  THE 
S  •r^EM; 

o  ^.S.C.  301;  26  U.S.C.  7602.  7801  and 
7802. 

P;.::-;„, 'MNE   u'StS  C'»   B !  C  :j  H  (::,i  s  ma  k^AiNEOIN 

thI  S>'S''"EM,  iHC..,JDiNG  C,(s' f  :'.Gf.'f  S  C 
vJStRS  ANC  TMl   (>JRPCSIS  O'f   S:.i;:,"  ,jif  1 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 
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POLICIES  kUD  PROCEDURES  FOP  STORING. 
PETBIEVING,  ACCESSING,  RETAINING,  a'iD 

DISPOSiNC  0^  RECORDS  iN  TxE  SVS'EM 

STORAGE. 

V!    -ofilm. 

retrievab;^ty. 
By  taxpayer  name.  j 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's  and 
Document  Security  Handbook,  IRM 

in  6112. 

PET5NT)ON  AND  DISPOSAL 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IR.M  1(15)59.1  through  IRM  1(15)  59.32. 
Generally,  records  are  retained  at  the 
Service  Center  for  5  years  and  then  at  a 
Federal  Records  Center  for  25  years. 

SYSTEM  MANAG:PiSi  »N0  A0CSe>3 

Official  prescnbing  policies  and 
practices — Assistant  Commissioner 
(Returns  Processing).  Official 
maintaining  the  system — Philadelphia 
Infernal  Revenue  Service  Center 
Director.  (See  IRS  appendix  A  for 

MOT1F1CAT1CN  PflCCEC'JF'E. 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Records  access  procedures"  below. 

RECORD  ACCESS  poOCEDUPES: 

Indiv;u_j.o  o^t;.-....^  -..cess  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to:  Director,  Philadelphia 
Internal  Revenue  Ser\ice  Center,  Mid- 
Atlantic  Region,  11601  Roosevelt 
Boulevard.  Philadeiphia.  PA  19154. 

CON-'ESTIHO  s^FCORD  PPOCEDoKES. 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 

HTPndment  cf  tax  -' — -ds. 

PECORO  SOURCE  CATEGORIES: 

Tax  retams  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account. 


S'STEMS  EXfMCTr^  -j^; 
PPOV;3l.'3S3  0^  'H!;  ACT 


T'e-ssury    IRS  22  02; 


■  \!N 


SYSTEM  NAME: 

Foreign  Information  System  (FIS) — 
Treasury/IRS, 


SYSTEM  location: 

National  Office,  Regional  Offices, 
District  Offices,  Philadelphia  Internal 
Revenue  Service  Center,  and  its 
servicing  Federal  Records  Centers,  and 
the  Detroit  Computing  Center.  (See  IRS 
appendix  A  for  addresses.) 

categories  of  individuals  covered  b<  tk£ 
system: 

Taxpayers  who  file  Form  5471, 
Information  Return  with  Respect  to  a 
Foreign  Corporation  and  Form  5472, 
Information  Return  of  a  Foreign  Owned 
Corporation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Taxpayer  entity  records  (name, 
address,  identification  number),  foreign 
corporation  identification,  information 
relating  to  stock,  U.S.  shareholders. 
Earnings  and  Profits,  Balance  Sheet,  and 
other  available  accounting  information 
relating  to  a  specific  taxable  period. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801  and 
7802. 

ROUTINE  USES  OF  RECORDS  MA  «^«  NFO  in 
THE  SYSTEM,  INCLUDING  CATF        o  f  S    )F 
USERS  AND  THE  PURPOSES  Of  S  .  <:>■  _  S  E  5 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

policies  .1^:  .  >  cedures  for  storino, 
retrieving,  accessing,  retaining  and 
disposing  of  records  in  the  sys't  m 

storage: 

Magnetic  media.  (Various  tables  are 
published  from  this  media.) 

retrievability: 

Documents  are  stored  and  retrieved 
by  document  locator  numbers. 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager'  and 
Document  Security  Handbook.  IRM 
1(16)12. 

retention  and  oisposau 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  206  for 
Service  Centers.  IRM  1(15)59.26. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Returns  Processing).  Officials 
maintaining  the  system — Directors, 
Internal  Revenue  Service  Centers.  (See 
IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 


accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  areas  in  which  the 
individual  resides.  (See  IRS  appenUiA  A 
for  addresses.) 

CON^FSTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Tdx  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 

PROVISIONS  OF  THE  ACT 

None. 

Treasury/IRS  22.032 

S'S'EM  name; 

Individual  Microfilm  Retention 
Register — Treasury/IRS. 

SYSTEM  LOCATKHC 

Internal  Revenue  Service  Centers  and 
the  Martinsburg  Computing  Center.  (See 
IRS  appendix  A  for  addresses.) 

CflTEGOR;Fi  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Categories  of  individuals  on  whom 
records  are  maintained  are:  For 
Individual  Master  File  (IMF)  registers — 
Individuals  who  file,  or  may  be  required 
to  file,  individual  tax  returns  such  as 
Form  1040. 1040.^.  or  1040EZ. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM. 

Abstracts  of  tax  and/or  entity 
modules  that  have  been  removed  from 
the  IMF.  These  abstract  records  indicate 
the  taxpayer  name,  identification 
number,  specific  tax  returns  filed, 
document  locator  number,  tax  years, 
debit  and  credit  amounts,  balances  and 
other  transactions  which  have  been 
recorded  relative  to  the  modulefs). 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  301:  26  U.S.C.  7602.  7801  and 
7802. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES; 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  2GU.S.C.  6103. 

POLICIES  AND  PROCEDURES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Microfilm  tape. 

RETRIEVABILITV: 

IMF  Reference  Register  (for  IMF 
Register  only),  taxpayer  identification 
number,  tax  period,  name,  and  type  of 
tax.  Methods  of  retrievability  are 
explained  in  the  Research  Operations 
Handbook.  IRM  36(66)0. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's  and 
Document  Security  Handbook,  IRM 
1(16)12 

RETENTION  AND  DISPOSAL; 

Ri  ;ords  are  maintained  in  accordance 
With  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Returns  Processing).  Officials 
maintaining  the  system — Internal 
Revenue  Service  Center  Directors,  and 
the  Martinsburg  Computing  Center 
Director.  (See  IRS  appendix  A  for 
addresses.) 

SOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  vk'ith  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B, 
Inquiries  should  be  addressed  as  in 
"Rprord  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C.  appendix  13.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  areas  in  which  the 
individuals  resides.  (See  IRS  appendix  A 
for  addresses.) 

CONTESTING  RECORD  PROCEDURES: 

.26  U-S.C.  7852(6)  prohibits  Privacy  Act 
amendment  of  tax  records. 

SECORD  SOURCE  CATEGORIES: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 


in  the  administration  of  the  individual's 
tax  account. 

SYSTEMS  EXEMPTED  FROM  CERT*  n 
PROVISIONS  OF  THE  ACT: 

Treasury/IRS  22.034 

SYSTEM  NAME: 

Litiiv  idi.al  Returns  Files,  Adjustments 
and  Miscellaneous  Documents  Files — 
Treasury/IRS. 

SYSTEM  LOCATION: 

Internal  Revenue  Service  Centers  and 
Federal  Records  Centers.  (See  IRS 
appendix  A  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  Bv  THE 
SYSTEM: 

Taxpayers  or  return  preparers  who 
have  had  changes  made  to  their 
accounts,  or  have  had  information 
posted  to  the  Individual  Master  File  or 
other  tax  accounting  files  as  a  result  of 
filing  returns,  applications,  or  other 
documents,  or  as  a  result  of  actions 
initiated  by  the  Service.  A  record  will  be 
maintained  for  those  taxpayers  whose 
individual  income  tax  overpayments 
have  been  retained  or  transferred  from 
the  IMF  to  apply  against  past  due  child 
and/or  spousal  support  payments  as 
reported  to  IRS  by  the  states  under 
Public  Law  97-35. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

A  \a.n(;;>  of  records  reflecting  tax 
matters  which  have  served  as  input 
documents  or  supporting  documentation 
for  entries  on  the  Individual  Master  File, 
or  other  tax  accounting  files,  including 
tax  return  forms,  declarations, 
applications,  case  records,  processing 
documents,  vouchers,  computer  notices, 
posting  and  correction  forms.  Interest 
Equalization  Tax  Forms,  withholding 
allowance  certificates,  and  similar 
records.  Information  will  be  maintained 
as  to  the  name,  SSN.  address  of 
individuals  owing  past  due  child  and/or 
spousal  support  payments  submitted  by 
states  under  Public  Law  97-35.  Also 
maintained  will  be  the  name  of  the 
submission  state,  the  amount  owed,  and 
the  amount  of  any  individual  income  tax 
overpayment  retained  and  transferred  to 
the  state  to  apply  against  the  amount 
owed.  IRS  administrative  files  (i.e.. 
examination,  collection,  underreporter, 
criminal  investigation,  etc.)  are  not 
included  in  this  system  of  records. 

AUTHORITY  FOR  MAINTENANCE  OF  "HE 
SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602.  7801  and 
7802. 


ROUTINE   USES  OF   RECORDS   maintained   in 
THE   SYSTrM.   INCLUDING   CATEGORtiS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  uSfS 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  US  C.  6103. 

POLtCiES  ANO  P*>OCf  CHjRIiS  r  Of  S-'OniNG 
RETBlFviNG.  ACCESSING.  RfTAsNiNG  ANi 
DISPOSING  OF  RECORDS  iN  THE  SYSTEM 

STORAGE; 

Paper  document  files  or  magnetic 
media. 

retrievabiuty: 

Documents  are  stored  and  retrieved 
by  document  locator  numbers  and  by 
taxpayer  name.  The  document  locator 
numbers  can  be  determined  by 
reference  to  the  Individual  Master  File 
entries  for  the  individual  to  whom  they 
relate. 

SiFEOijftRDS; 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RI'TENTiON   ftN£3  DiSIX")SA,. 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  206  for 
Service  Centers,  IRM  1(15)59.28. 

S'STEM   MANAGI«iS'    AND   ADTlRfSS 

Ullicial  prescribing  policies  and 
practices — Assistant  Commissioner 
(Returns  Processing).  Officials 
maintaining  the  system — Internal 
Revenue  Service  Center  Directors.  (See 
IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECOPD  ACCESS  PHOCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  area  in  which  the, 
individual  resides.  (See  IRS  appendix  A 
for  addresses.) 

CONTISTING  fiECOWD  PROCtuvjWtS 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RFCORD  SOURCE  CATFOORIES: 

.uA  ;..  ;o.;.i .  „.;.l:  filings  made  by 

the  individual  and  agency  entries  made 
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in  the  administration  of  the  individu.Tl's 

tax  account. 

SYSTEMS  EXEMPTED  FROM  CESTA.N 
PROVISIONS  OF  Twc  ACT: 


Treasury.  IBS  22  :-i3 

SYSTEM  NAME; 

Potential  Refund  Litigation  Case 
Files— Treasury/IRS. 

SYSTEM  location: 

Internal  Revenue  Service  Centers  and 
Federal  Records  Centers.  (See  IRS 
appendix  A  for  addresses.) 

CATEGORIES  or  iNOr,"aUALS  COVE  =  EC  B-   --f. 
S^'STEM: 

Taxpayers  who  have  indicated  to  the 
Service  that  they  may  file  suit  against 
the  Service  for  a  refund. 

CATEGORIES  OF  REC0  =  ~3  'H  Tug  S  .  STEM: 

Forms  filed  by  the  taxpayer  and  case 
documents  determined  by  the  Service  to 
be  related. 

AUTXORIT>  FOR  MA:S~E«<A»<Ce  f  T^g 
SYSTEM: 

5  use.  301;  28  U.S.C.  7602,  7801  and 
7302. 

ROUTINE  USES  OF  RECORDS  MAIHTAINED  'M 
THE  SYSTEM,  IMCLUDING  CATEGOWIES  OF 
USERS  AMD  THE  PURPOSES  Of  SUCH  USES: 

Disclosure  of  returns  and  reiorn 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUC5ES  AND  PROCED  JRES  FOR  S'ORiNC 
RETRIEVING,  ACCESS'NC.  RETAINiMtt.  ANC 
DISPOStNQ  OF  RECORDS  IN  THE  Sti'EW 

STORAGE; 

Fdp*;:  document  files. 

RETHievAaiLrry: 
By  taxpayer  name.  I 

SAFEQUAROS. 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETEHTtOH  A»lO  DISPOSAL; 

Records  are  .Tiaintained  in  accordance 
with  Records  Control  Schedule  206  for 

S.  r\-i.-e  Cf^r'p-s.  !F\«  1(15)59.26. 

SYSTEM  MANAGER(S|  A>«0  ACORESS: 

Of.'.c;-n  prescribing  policies  and 
practices — Assistant  Commissioner 
(Returns  Processing).  Officials 
maintaining  the  system — Internal 
Revenue  Service  Center  Directors.  (See 
IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

Individi^ais  sef>kir.g  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 


accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  area  in  which  the 
individual  resides.  (See  IRS  appendix  A 
for  addresses.) 

CONTESTINQ  RECOnQ  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 

tax  account. 

S  '  S  •■  r  M  3  E I  f.  M  P  -'  F  :.i  K  R  o  M  CERTAIN 
PROVISIONS  OF  '-if    »CT: 

None. 
Tre?»<5iiry/IRS  22.044 

SYSTEM  NAME: 

P.O.W.-M.I.A.  Reference  File— 
Treasury/IRS. 

SYSTEM  location: 

District  Offices  and  the  Austin 
Internal  Revenue  Service  Center.  (See 
IRS  appendix  A  for  addresses.) 

Cft'ECORIES  OF  1nr"/'t>tjaiS  C0V€RE3  b»  the 

P.O.W./M.l.A.-origmated  from 

npnartmpnf  nf  Defenfie  lists. 

CA''EGOBIES  O*  RtCO«DS  IN  'HE  SYSTEM: 

Lists  of  P.O.W./M.I.A..  Regulations. 
Rulings,  and  Instructions  as  to  how  to 
handle  specific  tax  questions  relating  to 
their  special  tax  status,  copies  of 
individual  tax  returns,  claims,  and  other 
documents  germane  to  specific  cases. 

A ....  -  hOR!  t  r  F  on  M  a  '  N  ■'  f  H.  AmC  E  Of    'Hi 

system: 

5  U.S.C.  301;  26  U.S.C.  7602.  7801  and 
7802, 

aOV'Mt  USFS  OF  RECORDS  MAi»J^A!NED  :•< 
THE  SvS^FM    IMCLUOIHG  CATFOOntES  OF 
USERS  AND  'nf  «,ja^lSFS  Of  5t;CH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  oneCEOURES  FQR  S^^ORING 
RETRIEVING.  *CC£SSI»»0    RETAINING.  ANO 

DtSPOSI»<G  OF  BEC.onoS   'H  Twf    SYSTM 

STORAGE: 

Paper  documents  in  file  folders. 


RETRIEVABIUTV: 

Cases  filed  alphabetically  by  last 
name. 

SAFEGt-flPOS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  .Handbook.  IRM  If  16)12. 

RETENTION  AND  DISPOSAL 

Records  are  per.odically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed. 

SYSTEM  MANAGER(S]  ANO  ADDRESS: 

Official  prescr.uing  policies  and 
practices — As  si  slant  Commissioner 
(Taxpayer  Services).  Officials 
maintaining  the  system — Austin  Internal 
Revenue  Service  Center  Director  and 
District  Directors.  (See  IRS  appendix  A 
for  addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  pari  1.  subpart  C.  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures  "  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  con'd;r!ed  in  this  system  of 
records  may  inqui'-e  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Austin  Interna!  Revenue  Service  Center 
or  the  Directo.'-  of  the  District  Office 
servicing  the  area  in  which  the 
individual  resides.  (See  IRS  rtppendix  A 
for  addresses.) 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  record'^ 

RECORD  SOURCE  CATEGORIES: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  or  THE  ACT: 

None. 
Treasury/IRS  22.054 

SYSTEM  NAME: 

Sijbsidiary  Accounting  Files — 

Treasury/IRS. 

SYSTEM  LOCATION: 

District  Offices  and  Internal  Revenue 
Serv  ice  Centers.  (See  IRS  appendix  A 
for  addresses.) 


Federal  Register  /  Vol.  57.  No.  75  /  Friday.  April  17.  1992  /  Notices 


14037 


CATEOORtES  OP  mOtVIOUALS  COVERED  BV  THE 
SYSTEM: 

The  categories  of  individuais  on 
whom  records  are  maintained  are 
taxpayers  affected  by  one  or  more  of  the 
transactions  reflected  in  the  categories 
of  records  listed  below, 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  types  of  records  maintained  in  the 

system  are  docu.ments  containing  entity 
information  (name,  address,  social 
security  number  or  employer 
identification  number  and  other 
information  necessary  to  identify  the 
taxpayer)  and  accounting  information 
relevant  to  one  of  the  following 
categories:  Funds  held  pending 
disposition  and  not  applied  to  the 
taxpayer's  liability  at  present, 
properties,  tangible  or  intangible,  now  in 
the  custody  of  the  Internal  Revenue 
Service,  counterfeit  money 
misappropriation  or  robbery  of  internal 
Revenue  Service  funds,  credits  which 
cannot  be  applied  to  a  specific  taxpayer 
account  at  this  time,  accounts 
transferred  to  other  Service  Centers  or 
agencies,  substantiation  for  the  receipt 
of  funds  collected  by  the  Service  for 
other  agencies,  abatem.ents  or 
assessments  of  tax  on  individuais, 
deposits  received  from  taxpayers, 
refunds  to  taxpayers,  taxpayer  accounts 
written  off  by  the  Service  as 
uncollectible,  credits  allowed  taxpayers 
requiring  special  consideration  due  to 
processing  constraints,  litigation,  seized 
and  acquired  property  and  Offers-in- 
Com.promise,  A  General  Ledger  with  all 
fiscal  accounting  information  is 
maintained  within  the  RACS  system 
which  is  an  automated  accounting 
control  system. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  :f:)Q2.  "oOl,  and 
-802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103 

POLICIES  AND  PROCEDURES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Accounting  files  consist  of  paper 
documents  and  computer  printouts 
stored  in  files. 

RETHIEVABILPfY: 

By  social  security  number,  name,  or 
document  locator  number. 


SAFEGUARDS: 

Access  controls  will  not  be  less  ihiir, 
those  provided  by  the  K^anager  s 
Security  Handbook.  IRM  l[16jl2. 

RETENTION  AND  DISPOSAL. 

Records  are  maintained  in  accordance 
vkith  Records  Disposition  Handbooks 
IRM  1(15)59.1  through  IR.M  1(15)59.32. 
Generally,  records  are  retired  to  Federal 
Records  Centers  and  retrieved  by 
request  from  authorized  individuals 
when  account  substantiation  is 
necessary. 

SYSTEM  MANAGEB(S)  AND  ADDRESS. 

Official  prescribing  policies  an.d 
practices — Assistant  Commissioner 
(Returns  Processing).  Officials 
maintaining  the  system — District 
Directors  and  Internal  Revenue  Service 
Center  Directors.  [See  IRS  appendix  A 
for  addresses  ] 

NOTIFICATION  PROCEDURE: 

iniii\iduals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  them.seives  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C.  appendix  B 
Inquiries  should  be  addressed  as  in 


R( 


access  procedures"  below. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seek.ng  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  area  in  which  the 
individual  resides.  (See  IRS  appendix  A 
for  addresses) 

CONTESTING  RECORD  PROCEDURES. 

26  use.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account.  Some  Justice  Department 
investigations  are  an  additional  source 
for  the  information  contained  in 
litigation  case  files. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Treasurv/IRS  22.059 

SYSTEM  NAME: 

I'.nidentifieii  Remittance  File — 

Treas;:r\,iRS 

SYSTEM  location; 

Internal  Revenue  Service  Centers. 
(See  IRS  appendix  A  for  addresses.) 


categories  OF  INOrVIOUALS  COVERED  BY  TMC 

system: 

Remittances  which  have  been 
received  but  cannot  be  positively 
identified,  either  as  to  taxpayer  who 
sent  it  or  the  tax  period  to  which  it  is  to 
be  apphed. 

C*TEGORilS  0»  RfCC^iO!!  IN  th|  S^S'-fM 

Each  record  contains  a  fourteen  digit 
unidentiHed  remittance  (UR)  control 
number,  the  amount,  received  date,  and 
all  known  identifying  data.  In  addition, 
the  URF  contains  a  record  of  all 
doubtfully  applied  Estimated  Tax  (ET) 
credits.  The  ES  record  contains  the 
taxpayers'  name,  address,  type  of 
payment,  taxpayer  identification 
number,  tax  period,  received  date, 
money  amount,  and  the  transaction 
document  locator  number  'D!.N'^ 

AUTHORrry  FOR  M*»>fTENAHCf    JF   THE 

system: 
5  U.S.C.  301;  26  U.S.C.  7602,  7801.  and 

7Bn2 

ROUTINi:  US[,S  OF  RECORDS  M  AiN''' AiNF  D  M 
THE  SYSTEM,  SNCLUDINO  CATIOORitS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES. 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 

prnvidnd  hv  2R  tl  S  r  fiin-l 

POLICIES  AMD  PROCEDURfS  FOR  STOR-KG 
RETRIEVING,  ACCESSING,  RETAILING.  *WD 
dSPOSIWC.  OF  RECORDS  IN  TME  SvStem. 

STORAGE; 

Disk  storage.  , 

BfT'HIE  V  ABILiTY: 

By  remittance  amount,  unidentified 
remittance  control  number,  taxpayer 
name. 

SAFtGvJ&HDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

Rr^'EN^lON   ANO  OtSPOSAl 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  kept  180  days 
after  the  amount  is  reduced  to  zero 
balance. 

system  MANAOFRCsT  and  ADDBfSS 

practices — Assistant  Commissioner 
(Returns  Processing).  Officials 
maintaining  the  system — Internal 
Revenue  Service  Center  Directors.  (See 

IRS  npppndix  A  for  oHdresses.) 

NOTIFICATION  PROCtDURE, 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
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accordance  w.th  instructions  appearing 
a'  31  CFR  part  1.  subpart  C.  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Pf  cord  dcccss  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

I.-.u.  v'.duals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing-at  31  CFR  part  1. 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  area  in  which  the 
individual  resides.  (See  IRS  appendix  A 
for  addresses! 

CONTESTING  RECORD  PROCEDURES: 

26  U  S  C  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Remittances  received  from  taxpayers 
that  cannot  be  positively  identified 
either  as  to  the  taxpayer  who  sent  it  or 
the  t>pe  of  tax  to  which  it  is  to  be 
applied. 

SYSTEMS  EXEWPTEO  FROM  CEa''A'N 
PROVISIONS  O^  TME  ACr. 


Treasury/IRS  22.060 

SYSTEM  NAME:  I 

Manual  Accounting  Replacement 
5,  s'-^-r  fM,\RS)— Treasury/IRS. 

SYSTEM  locatjom: 

Internal  Revenue  Service  Centers  and 
Federal  Records  Centers.  (See  IRS 

aopendix  A  for  addresses. 1 

CATEGORIES  Of  INDtViDuAuS  COvE^EO  8'   Th£ 
SYSTEM: 

Records  are  maintained  on  taxpayers 
having  accounts  with  the  Internal 
Revenue  Service  which  are  not 
compatible  with  the  normal  master  file 
processes;  e.g..  penalties,  transferee 
assessments,  termination  assessments, 
excise  protest  accounts.  Master  File 
overflow  accounts,  culpable  and  non- 
petitioning  spouses,  Forms  1042. 1040- 
NR,  926.  5330,  4720,  990-AR  (Penalty) 
and  any  pre-ADP  returns.  Also,  a  record 
will  be  maintained  for  those  taxpayers 
vshose  individual  income  tax 
overpajTnenl  has  been  retained  and 
transferred  from  the  IMF  to  apply 
against  past  due  child  and/or  spousal 
support  payments  as  reported  to  IRS  by 
the  States  under  Public  Law  97-35. 

CATEGORIES  Of  RECORDS  IH  THE  SYSTEM: 

The  categories  of  records  maintained 
h.-e  taxpayer  entity  records  (name, 
address,  taxpayer  identification  number 
or  employer  identification  number  and 
other  indicators  relevant  to  entity 
maintenance)  and  records  containing 


tax  module  information  (the  tax  return. 
the  tax  period,  the  balance  due  or  credit 
balance,  and  transactions  which  have 
been  recorded  relative  to  the  module). 
Information  will  be  maintained  as  to  the 
name.  SSN.  address  of  individuals 
owing  past  due  child  and/or  spousal 
support  payments  submitted  by  the 
States  under  Public  Law  97-35.  Also 
maintained  will  be  names  of  the 
submission  state,  the  amount  owed,  and 
the  amount  on  any  individual  income 
tax  overpayment  retained  and 
transferred  to  the  state  to  apply  against 
the  amount  owed. 

AUTHORITY  FOR  MAINTE  SAN  CE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602.  7801  and 
7802. 


BO,,-"   Nt    '_Sc5   OF  IWCOIWS  MAINTAINED  IN 

THE  System,  inciuoino categories  of 

USERS  AND  TME  PURPOSES  Of  SoCM   uSES 

Disclosure  ol  returns  ana  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  PROCEDURES  FOR  STORING 
RETRIEVINC,  ACCESStNO,  RETAINIftO  ANO 
DISPOSING  OF  RECORDS  IN  THE  System 

STORAGE: 

Card  file  or  magnetic  media. 

retrievabiuty: 

By  taxpayer  name,  taxpayer 
identification  number  (social  security 
number  or  employer  identification 
number),  or  document  locator  card. 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Returns  Processing).  Officials 
maintaining  the  system — Internal 
Revenue  Service  Center  Directors.  (See 
IRS  append'if  A  fnr  addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C.  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  ^elow. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 


instructions  appearing  at  31  CFR  part  1, 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  area  in  which  the 
individual  resides.  (See  IRS  appendix  A 
for  addresses  ) 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e]  prohibits  Privacy  Act 
amendment  of  tax  records 

RECORD  SOURCE  CATEGORIES: 

I.ix  retur.TS  and  other  filings  made  by 
the  individual  ard  agency  entries  made 
in  the  administration  of  the  individual's 
account. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  TME  ACT: 

■None. 
TreasurynRS  22.061  - 

SYSTEM  NAME: 

Wage  and  Information  Returns 
Processing  (IRP)  File— Treasury/IRS. 

SYSTEM  LOCATION: 

Martinsburg  Computing  Center. 
.Martinsburg,  West  Virginia  25401. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  TME 
SYSTEM 

pf  .;p.t'"'s  of  various  types  of  income; 
wages,  dividends;  interest;  rents  and 
royalties;  medical  payments;  capital 
gains  distributions:  nontaxable 
distributions;  pensions,  annuities, 
retired  pay  or  IRA  payments;  patronage 
dividends,  distributions,  and  allocations; 
fishing  crew  payments:  sales  or 
redemption  of  securities,  future 
transactions,  commodities,  bartering 
exchange  transactions;  original  issue 
discount;  distributions  and  prizes; 
currency  transactions;  state  tax  refunds; 
unemployment  compensation, 
agricultural  payments,  taxable  grants, 
indebtedness  forgiveness;  non- 
employees  compensation;  gambling 
winnings;  and  miscellaneous  income. 

CATEGORIES  OF  RECORDS  IN  TME  SYSTEM: 

Records  maintained  are  records 
representing  certain  wage  and 
information  returns:  Forms  VV-2,  W-2P, 
the  1087  and  1099  series;  currency 
transaction  reports;  state  tax  refunds; 
statements  of  sales  of  equity  obligations; 
and  records  of  agricultural  subsidy 
payments.  Information  included  on  each 
record  identifies  the  recipient  of  the 
income  (name,  address,  taxpayer 
identifying  number,  and  other  indicators 
relating  to  payee  identification), 
identifies  the  income  payer  (very  similar 
information),  and  identifies  the  type(s) 
and  amount(s)  of  income. 
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AUTMOniTY  FOB  MAINTENANCE  OF  THE 

system: 

5  U.S.C.  301;  26  U.S.C.  7602.  7801  and 
7802 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  I' S.C.  6103, 

POLICIES  AND  PROCEDURES  FOR  STORINC, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

Magnetic  media. 

RETRIEV  ABILITY: 

By  taxpayer  social  security  number 
and  name  control. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1[15)59.1  through  IRM  1(15)59.32. 
Generally,  until  tax  year  1974,  records 
were  maintained  until  processed.  After 
tax  year  1974,  records  are  maintained 
for  four  years  and  then  magnetically 
erased. 

SYSTEW  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Returns  Processing).  Officials 
maintaining  the  system — Internal 
Revenue  Sen.)ce  Center  Directors.  (See 
IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

This  system  has  been  designa'ed  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 


Trea«ury/IRS  24.013 

SYSTEM  NAME: 

Combined  Account  Number  File, 
Returns  Processing — Treasury/IRS. 

SYSTEM  location: 

Internal  Revenue  Service  Centers. 
(See  IRS  appendix  A  for  addresses.) 

categories  of  individuals  covtrkd  bv  th| 
system: 

Individuals  and  businesses  having 
specific,  current  business  with  IRS. 

CATEGORIES  OF  RECORDS  IN  TM*  SYS^Et.*- 

Taxpayer  entity  recorus  iLafi.c, 
address,  taxpayer  identification  number, 
and  filing  requirements  related  to  entity 
liability);  and  tax  modules  (specific  tax 
returns,  tax  years,  and  transactions 
which  have  been  recorded  relative  to 
the  module)  when  specifically  requested 
by  a  service  center,  or  if  a  notice  for 
balance  of  tax  due  has  been  issued;  a 
specific  tax  period  is  in  taxpayer 
delinquent  account  status  (TDA);  a 
specific  tax  period  is  either  credit  or 
debit  balance;  no  return  has  been  posted 
and  the  return  due  date  (RDD)  has 
passed;  or  when  a  specific  tax  period  is 
in  taxpayer  delinquent  return  (TDI) 
status. 

AUTHORITY  FOR  MAINTENAr4CE  Of  THE 
SYSTEM: 

5  U.S.C.  301.  26  U.S.C.  7602,  7801  and 
7802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  >H 
THE  SYSTEM,  IWCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

D,-t,  ^isurp  of  ri-^'orn*-  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUCIES  AND  PROCEDURES  FOR  STORING. 

RETRIEVING,  ACCESSING.  RETAINING.  AND 
DiS'^OSING  OF  RECORDS  (N  TWE  «VSTVM 

STORAGE: 

Disk  storage. 

retrievabiuty: 

By  social  security  number  or  employer 
identification  number. 


Revenue  Service  Center  Directors.  (See 
IRS  appendix  A  for  addresses.) 


SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  DISPOSAL; 

Records  are  maintained  in  accordance 
Aith  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
Returns  Processing).  Officials 
maintaining  the  system — Internal 


Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  I,  subpart  C  appendix  B. 
Inquiries  should  be  addressed  as  in 

"RprnrrlQ  arrp<;«  prnr  pf!iirf"s"  aboVC. 

RECORDS  ACCESS  PROCEDURES.  ' 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  area  in  which  the 
individual  resides.  (See  IRS  appendix  A 
for  addresses.) 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORT    SOijRCI   C  ATI,  GOBIES: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account 

rvSTMS  rxrMf"!:;:'  from  cfr'ain 
phcv'S-:j>4S  Of  ''>iE  <o: "' 

None. 

'^  easury/IRS  24.029 

svs'f  M  name: 

iiiuividual  Account  Number  File 
(lANF).  Returns  Processing— Treasury/ 
IRS. 

svj'FM  locatiom: 

liiiciiiai  Revenue  Service  Centers. 
(See  IRS  appendix  A  for  addresses.) 

c  a '  i  g  o' ■"■  i f  s  0 *  in oiviou als  covered  bv  the 
svstem: 

Individuals  having  specific,  current 
business  with  IRS. 

;:/-TfGOR:ES  '}'   "S'CCtDS  '^'  ''xt    S*f*fV 

Taxpayer  entity  records  (name, 
address,  taxpayer  identification  number, 
and  filing  requirements  related  to  entity 
liability):  and  tax  modules  (specific  tax 
returns,  tax  years,  and  transactions 
which  have  been  recorded  relative  to 
the  module)  when  specifically  requested 
by  a  service  center,  or  if  a  notice  for 
balance  of  tax  due  has  been  issued;  a 
specific  tax  period  is  in  taxpayer 
delinquent  account  status  (TDA);  a 
specific  tax  period  is  either  credit  or 
debit  balance;  no  return  has  been  posted 
and  the  return  due  date  (RDD)  has 
passed;  or  when  a  specific  tax  period  is 
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1".  taxpayer  delinquent  return  (TDi) 

s '  J  *  ^  s 

AOTMORrrY  F0«  MAINTENANCE  OF  ^ME 
SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602.  7801  and 
7602. 

ROUTtNE  USES  Of  «ECOODS  MAINTAINED    x 
THE  SYSTEM,  INCLUOtNQ  CATEGORIES  O*^ 
USE«3  AND  TWE  PVJRPOSES  Of  SUCH  USES 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C  6103. 

POUCIES  ANO  PflOCEDUSES  FOB  S'^CNG 
RETRIEVING,  ACCESSING.  BETAiNiNG,  AND 
DISPOSING  Of  RECORDS  iN  THE  SirSTEM. 

storage: 
Disk  storage. 

RETRIEVABILrrY: 

By  social  security  number. 

SAFEGUARDS: 

.ess  controls  will  not  be  less  than 


in  the  administration  of  the  individual's 
tax  account. 

PROVISIONS  OF  THE  ACT; 

\"nnp. 

't  IS  .'>/IRS  24.030 

S'STEM  mame: 

Individual  Master  File  (IMF).  Returns 
Processing — Treasury/IRS. 

SYSTEM  location: 

Martinsburg  Computing  Center, 
Martinsburg.  West  Virginia  25401. 


o  ts  OF  INDIVID  .»- 


■CVTPrO  BV  THE 


A; 

those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  ANO  DISPOSAL; 

K^      -  :,  T-f  .-naintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAOER<S)  ANO  AOORESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Returns  Processing).  Officials 
maintaining  the  system — Internal 
Revenue  Service  Center  Directors.  (See 
IRS  appendix  A  for  addresses.) 

NO'lFlCATtON  PROCEOUfle 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  I,  subpart  C.  appendix  B. 
Inquiries  should  be  addressed  as  in 
'Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individud.a  set^.r.^  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  I. 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  area  in  which  the 
individual  resides.  (See  IRS  appendix  A 
for  addresses.) 

CONTESTING  RECORD  PROCEDURES 

26  U.S.C.  7852te)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CA-'EGO«!ES 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 


SYSTEM. 

Taxpayers  who  file  Federal  Individual 
Income  Tax  Returns  (i.e..  Forms  1040. 
1040A.  and  1040EZ)  and  power  of 
attorney  notifications  for  individuals. 

CATEGOB  f  s  Ot   "■■  :  -raOS  ^N  THE  SYSTEM: 

Taxpayer  eniuy  records  (name, 
address,  identification  number  (SSN). 
and  other  indicators  pertaining  to  entity 
maintenance,  including  zip  code),  and 
tax  modular  records  which  contain  all 
records  relative  to  specific  tax  returns 
for  each  applicable  tax  period  or  year. 
Modular  records  for  authorization 
information  (name,  address, 
identification  number  and  type  of 
authority  granted,  and  the  name  of  the 
representative(s)  for  the  taxpayer. 
Modular  records  for  the  representative 
(name,  address  and  unique 
identification  number).  Recorded  here 
are  tax  transactions  such  as  tax  amount, 
additions,  abatements  of  tax  payments, 
interest  and  like  type  transactions 
recorded  relative  to  each  tax  module, 
power  or  attorney  authorization 
transactions,  and  a  code  identifying 
taxpayers  who  threatened  or  assaulted 
IRS  employees.  An  indicator  will  be 
added  to  any  taxpayer's  account  who 
owes  past  due  child  and/or  spousal 
support  payments  and  whose  name  has 
been  submitted  to  IRS  by  a  state  under 
provisions  of  Public  Law  97-35. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801  and 
7802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  S^^Tfu    IMCLUOING  CATEGORIES  OF 

USE='»  *"«;:   THE  PURPOSES  Of  SjCm  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  **<c  fHoc  F  ;:)ijaf  s  fon  S'ORing. 
RETRIEVING,  aCCESSsNG  «E''AiNiNG,  AND 
DISPOSING  Of   ofrCODS  'N  ■''-F  S<'SteM: 

S'OaiQE: 

Mdgnetic  media. 


retrievabiuty: 

By  taxpayer  identification  number 
(social  security  number  or  employer 
identification  number)  and 
alphabetically  by  name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

retention  and  disposal: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  the  code  identifying 
taxpayers  who  threatened  or  assaulted 
IRS  employees  may  be  removed  five 
years  after  initial  input. 

system  manager(s)  and  address: 

OfiiCial  prescribing  pohcies  and 
practices — Assistant  Commissioner 
(Returns  Processing).  Officials 
maintaining  the  system— Internal 
Revenue  Service  Center  Directors.  (See 
IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

ir.d.viduals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  I.  subpart  C.  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCtOuRES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  I. 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  the  District  Director  or 
the  Internal  Revenue  Service  Center 
Director  servicing  the  area  in  which  the 
individual  resides,  (See  IRS  appendix  A 
for  addresses.) 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Treasury/IRS  24.046 

SYSTEM  NAME: 

Business  Master  File  (BMF),  Returns 
Processing — Treasury/IRS. 
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SYSTEM  location: 

Martinsburg  Computinj?  Center, 

Martinsburg.  West  Virginia  25401- 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM; 

Persons  in  a  sole  proprietary  role  ulni 
file  Excise  Tax  Returns  (Form  720), 
Wajjf'ing  Returns  [Forms  llC  and  730). 
Highway  Use  Returns  (Form  2290).  and 
U.S.  Fiduciary  Return  (Form.  1041)  and 
Estate  and  Gift  Taxes  (Forms  706. 
706NA,  and  709).  The  latter  can  be 
indiuduals  not  in  a  sole  proprietorship 
role. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Taxpayer  entity  records  (namie, 
address,  taxpayer  identification  number 
(TIN)  which  may  be  either  EL\  or  SSN, 
and  other  indicators  pertaining  to  entity 
maintenance,  including  zip  code),  and 
tax  modules  which  are  all  the  records 
relative  to  specific  tax  returns  for  each 
applicable  tax  period.  Recorded  are  tax 
transactions  such  as  tax  amount, 
s'atements/additions  to  tax,  payments, 
interest  and  like  type  transactions 
relative  to  each  tax  module. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  501;  26  US  C   7602.  "BOl  and 
"802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  use.  6103. 

POLICIES  AND  PROCEDURES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  media. 

RETRIEVABILITY: 

By  name,  type  of  tax.  and  identifying 

number, 

SAFEGUARDS: 

Access  Controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 

with  Records  Disposition  Handbooks, 
IRM  1(15)59,1  through  IRM  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — ."XEsistant  Commissioner 
(Returns  Processing).  Officials 
maintaining  the  system — Internal 
Revenue  Service  Center  Directors.  (See 
IRS  appendix  A  for  addresses.) 


NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  I,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
■  Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  area  in  which  the 
individual  resides.  (See  IRS  appendix  A 
for  addresses.) 

CONTESTING  RECORD  PROCEDURES 

26  U.S.C.  7852le)  prohibits  Pnvacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES. 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  *Cr. 

None. 

Treasury/IRS  24.070 

SYSTEM  name: 

Dt  litor  Master  File  (DMF)— Treasury/ 

SVSTEM  LOCATION: 

Martinsburg  Computing  Center. 
Niartinsburg.  West  Virginia  25401. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  TMi 
SYSTEM: 

Individuals  who  have  deUnquent 
obligations  to  a  Federal  or  State  agency. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

Entity  records  (names  and  social 
security  numbers),  the  amount  owed  by 
the  individual,  the  name  of  the  Federal 
or  State  agency  to  whom  the  debt  is 
owed  and  a  cross-reference  number 
(SSN)  of  the  spouse  in  the  case  of  a 
jointly  filed  return. 

authority  for  maintenance  0>=  the 

system: 

5  U.S.C.  301;  26  U.S.C.  6305.  6402(c) 
and  6402(d);  31  U.S.C.  3720A. 

ROUTINE  USES  OF  RECORDS  MAIKTAINtD    N 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 


POLICIES  AND  PROCEDUHIFS  f^Ofi  J-'ORING 
RETRirVING,  ACCESSING  BtTArNlUG  ANO 
DISPOSING   OF    BfCOKDS   l^i   "Ml    s,s-f  M 

STORAGE. 

Magnetic  tape  and  disk  file. 

Rt  TRitvAeiLiTY: 

By  name,  address,  and  social  security 
number. 

SiTEGbinns: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RfTEHTiON  AND  DiSeO&A... 

The  mformalion  is  kept  for  one  year 
and  then  destroyed.  A  new  Debtor 
Master  File  is  established  each  year. 

SVS''IM  MA^AC.tB(Sl   ANC   ACt,!H(SS 

Officials  prescribing  policies  and 
practices — Assistant  Commissioner 
(Returns  Processing)  and  Assistant 
Commissioner  (Information  Systems 
Management).  Officials  maintaining  the 
system — Director,  Returns  Processing 
and  Accounting  Division.  (See  IRS 
Appendix  A  for  addresses.) 

MOTtFCATION  PHOCEDURl 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  I,  subpart  C.  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

P  f  C  O  B  D  A  ("  C  I  S  S  P«  DC  f  D  O  R  f  < 

individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  District  Director  or 
the  Internal  Revenue  Service  Center 
Director  servicing  the  area  in  which  the 
individual  resides.  (See  IRS  appendix  A 
for  addresses  ) 

CONTESTING   fltCCHO  P«OC(DuHES: 

Individuals  seeking  to  contest  any 
record  contained  in  this  system  of 
records  must  contact  the  agency  to 
whom  the  debt  is  owed. 


Names,  SSNs,  and  obligation  amounts 
are  supplied  by  the  Federal  or  state 
agency  to  whom  the  delinquent 
obligation  is  owed. 

«1V5"^FMS  fXtMP^FD   rsOM  crP'',«'K 
PROVISIONS  or  THl  ACT- 


None. 


.-.   y   t' 


'» 


14042 


Federal  Register       Vol.  57.  No.  75  /  Friddv.  April  17.  1992  /  Noticea 


Treasury/IRS  KM^ 

SyST€M  NAME: 

A:^.  :":  P-operty  Records — 


Treasury/IRS. 

SYSTEM  location: 
District  Offices.  (See  IRS  appendix  A 

for  addresses.) 

categories  of  individuals  coveseo  b'  '"«€ 
system: 

Delinquent  taxpayers  whose  property 
has  been  acquired  by  purchase  by 
government  or  right  of  redemption. 

categories  of  records  in  the  system: 

Taxpayer  name,  address,  taxpayer 
identification  number,  revenue  officer 
reports. 

authority  for  maintenance  of  the 
system; 
5  U.S.C  301;  26  U.S.C.  7801  and  7802. 

roottne  uses  of  records  maintained  in 

THE  system,  including  CATEGORIES  OF 
USERS  AMD  TV.E  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C  6103. 

POLICIES  ANO  PROCED'JSES  .=  0«  S'03'NG. 
RETRIEVING.  ACCESSING.  RETAiNING.  ANO 
DISPOSING  OF  RECORDS  iN  THE  SYS'EM 

STORAGE: 

Paper  records  and  magnetic  media. 

RtTRIEVABIUTY: 

h\  taxpayer  name,  taxpayer 
identification  number  (social  security 
number  or  employer  identification 
number),  seizure  number. 

SAFEOUARDS 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  ANO  DISPOSAIJ 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IR.M  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAGERS  ANOADDOESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system — District  Directors.  (See  IRS 
appendix  A  for  addresses.) 

NQTiFiCAT'CN  PROCEDUSE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 


CONTESTINO  RECORD  MOCSOURSS: 

28  U.S.C  7852(e)  prohibits  Privacy  A: 
amendment  of  tax  records. 

RECORD  SO'jnCE  CATEGORIES: 

This  o^aic.n  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 

need  not  be  reDorted. 

S^  S  ''EMS  f  »  EMPTEO   PROM  CfcW' AiN 
PROVIStONS  OF  THE  ACT. 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act 


Treasury/IPS  ?^  006 


SYSTEM  NAME: 


Form  2209,  Courtesy  Investigations — 
Treasury/IRS. 

S  ^'  3  '  Ir  M   ■-.  OC  A  ■"'  ■ '  J  N 

District  Offices,  Internal  Revenue 
Service  Centers,  and  the  Austin 
Compliance  Center.  (See  IRS  appendix 
A  for  addresses.) 


exemption  from  self-employment  tax. 
Offers  in  compromise  and  related 
activities;  i.e.,  follow-up  on  defaulted 

installments,  secure  payments  on 
collateral  agreements,  etc.  Maximize 
cnmphance  with  withholding 
requirements  on  alien's  earnings;  other 
miscellaneous  uses. 

AUTMORmr  FOR  MAWrrEMAMCE  OF  TM6 
SYSTEM: 

5  U.S  C  Wl :  26  U.S.C.  7801  and  7802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

D'sciosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUCIES  AND  PROCEDURES  FOR  STORINQ, 
RETRIEVINQ,  ACCESSING.  RETAINING.  ANO 
DISPOSING  OF  RECORDS  IN  TME  SYSTEM: 

STORAGE; 

Paper  records  and  maKnetic  mndla. 


CATEGORJES  OF'NO!VtDUAl.S  CCVERED  BY  THE 

Taxpayers  on  whom  a  delinquent 
account  or  delinquency  or  other 
investigation  is  or  was  located  in  one 
IRS  district  offices,  but  the  individual  is 
now  living  or  has  assets  located  in  the 
jurisdiction  of  another  IRS  District 
office.  Taxpayers  on  whom  an 
investigation  has  been  initiated  for 
purposes  of  securing  information 
necessary  for  federal  tax  administration 
purposes. 

CATEGORIES  OF  RECORDS  IN  T^f  SYSTEIC 

Contains  taxpayer  name,  current  and 
former  addresses,  taxpayer  identifying 
number,  if  known.  Contains  the 
information,  including  class  of  tax.  if 
applicable,  or  information  concerning 
the  action  desired  to  be  taken.  The  name 
and  address  of  party  that  was 
contacted,  chronological  investigative 
history  and/or  information  secured.  The 
following  types  of  investigations  are 
included  in  this  system;  Form  SSA-1273 
cases — Notice  of  determination  of  FICA 
wages — issued  when  SSA  obtains 
evidence  that  wages  paid  to  claimant 
have  not  been  recorded  on  his  earnings 
record;  requests  for  data  needed  in  proof 
of  claim  cases;  applications  for 
discharge  of  property  from  tax  lien; 
service  of  tax  court  subpoenas; 
complaints  of  employers  failing  to 
provide  withholding  statements; 
recovery  of  unassessable  erroneous 
refunds;  Form  SSA-7010  cases — Request 
for  preferential  investigation.  This  is  a 
request  for  preferential  treatment  (over 
other  SSA  cases)  on  an  earning 
discrepancy  case.  Secure  application  for 


rethievabiuty: 

Retrievable  by  taxpHver  name  and 
ta.xpayer  identification  number  (social 
security  number  or  employer 
identification  number). 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Managers 
Security  Hcindbook.  IR.M  1(16)12. 

RETEirnON  ANO  DISPOSAU 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IR.M  1(15)59.32. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system — District  Directors.  Internal 
Revenue  Service  Center  Directors,  and 
the  Austin  Compliance  Center  Director. 
(See  IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  78ri2(ej  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  sys'em  of  records  contains 
investigatory  material  compiled  for  law 
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enforcement  purposes  whose  sources 
need  not  be  reported. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  has  been  designdted  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury/IRS  26.008 

SYSTEM  NAME: 

IRS  and  Treasury  Employee 
Delinquency — Treastiry/IRS. 

SYSTEM  location; 

National  Office,  Regional  Offices, 
District  Offices,  Internal  Revenue 
Service  Centers,  and  the  Austin 
Compliance  Center.  (See  IRS  appendix 
A  for  addresses.) 

categories  of  individuals  covered  by  the 

system: 

IRS  and  Treasury  employees  who  are 
shown  on  the  Master  File  as  delinquent 
in  meeting  Federal  tax  requirements. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Taxpayer  name,  social  security 
number,  address,  fact  of  IRS  or  Treasury 
employment  code,  District  location  code 

authorrrv  for  maintenance  of  the 
system: 

5  U.S.C.  301;  26  U.S.C.  7801  and  7802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
providedby  26  U.S.C.  6103. 

POUCIES  AND  PROCEDURES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

RFTRIEVABIIITY: 

By  taxpayer  name  and  taxpayer 
identification  number  (social  security 
number  or  employer  identification 

number). 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  DISPOSAU 

Rerords  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(]5)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system — Assistant  Commissioner 
(Collection),  Regional  Commissioners. 


District  Directors,  Internal  Revenue 
Service  Center  Directors,  and  the  Austin 
Compliance  Center  Director.  (See  IRS 

appendix  A  for  addresses  I 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 

to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 

for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
FVivacy  Act. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  AST. 

None. 
Treasury/IRS  26.009 

SYSTEM  NAME: 

Lien  Files  (Open  and  Closed) — 

Treasur\/IRS. 

SYSTEM  LOCATION: 

District  Offices.  (See  IRS  appendix  A 
for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Taxpayers  on  whom  Federal  tax  liens 

ha\e  been  filed. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

Taxpayer  name,  address,  taxpayer 
identification  number,  information  about 
basis  of  assessment  including  class  of 
tax,  period,  dollar  amount.  Open  and 
closed  Federal  tax  liens  including: 
Certificates  of  Discharge  of  Property 
from  Federal  Tax  Lien;  Certificates  of 
Subordination;  Certificates  of  Non- 
Attachment;  Exercise  of  Government's 
Right  of  Redemption  of  Seized  Property: 
Releases  of  Government's  Right  of 
Redemption.  Federal  tax  lien 
information  entered  in  Treasury 
Enforcement  Communications  System. 

AUTHORITY  FOR  MAINTENANCE  Or  the 

system: 

5  L  S  C,  301;  26  U.S.C.  6323.  7801  and 
7802. 


ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 

USERS  AND  THE  PURPOSES  Of  SUCH  USf  S: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Notices  of 
lien  and  the  index  thereto  are  available 
to  the  public. 

POLICIES  AND  PROCt'DURES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETASNING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE 

Paper  records  and  magnetic  media. 

RfTRIEVABlLfTV 

by  taxpayer  name  and  taxpayer 
identification  number  (social  security 
number  or  employer  identification 

numbpf! 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 

Security  f^andbook   IRM  1(16)12. 

RETENTION  AND  DISPOSAL. 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 

IRM  1  f1 51SQ  1  thrnnch  IRM  1  fl  "iLSg.SZ. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system — Assistant  Commissioner 
(Collection),  Regional  Commissioners, 
District  Directors  and  Infernal  Revenue 
Service  Center  Directors.  (See  IRS 
sppenriW  A  f"T  addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  2,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

fifCORD  ACCESS  PflXJCtOuRrS. 

inaiviauais  seeKing  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  District  Director  of 
each  District  where  records  are  to  be 
searched.  (See  IRS  appendix  A  for 
addresses.)  This  system  contains  copies 
of  public  records,  the  originals  of  which 
are  filed  in  accordance  with  the  laws  of 
each  state,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  or 
possessions  of  the  United  States. 

CONTESTING  RECOm>  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Ac 
amendment  of  tax  records. 
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RECOffO  SOmtOE  CATCOOmCS: 

Tax  returns  and  other  filings  made- by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account. 

SYSTEM  EXEMPTtO  FOOM  CERTAIN  t>R0VtSIO»iS 
Of  THE  ACT- 

,  \     .)  ,      " 

Treasury/IRS  2€0'0 

SYSTEM  MAM£: 

Lists  of  Prospective  Bidders  at 
Interna!  Revenue  Sales  of  Seized 
Pro  pp-*y— Treasury /IRS. 

SYSTEM  L0CATK3N: 

District  Offices.  (See  IRS  appendix  A 
for  addresses.) 

CATEGOBIES  OP  INDIVIDUALS  COVERED  BY  TM€ 
SYSTEM, 

Individuals  who  have  requested  that 
they  be  notified  of  Internal  Revenue 
sales  of  seized  property. 

CATEGORIES  OF  RECORDS  IN  THE  S-'S^EM 

Name  and  address  and  phone  number 
(if  provided). 

AUTHORITY  FOR  MAJ»rTE»«AMCE  OF  TK€ 

SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7801  and  7802. 

ROUTINE  USES  OF  RECORDS  MAiVA'SED  iN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCm  ,j5ES 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  Slate,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation:  (2)  disclose  relevant,  non- 
privileged  mformation  to  a  court 
magistrate,  or  admmistrative  tribunal 
including  the  presentation  of  evidence, 
includiiig  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena. 
or  in  connection  w.th  cr;minri'  law 
proceedings, 

POUCtES  AMD  PRACTICCS  FOR  STORIMQ. 
RETWEVINQ,  ACCESStMQ,  RTTAHMMQ.  AND 
OtSPOSIttO  or  RECORDS  IM  T>«  SYBTEtT 

storage: 
Papfr  records  and  magnetic  media. 

RETR1EV  ABILITY; 

By  ".ame  of  prospective  bidder. 


safeguards: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IPM  1(16)12. 

retention  and  disposal: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

S  .  3'FM  u.iN4aER(S)  AND  AOO-'^ESS 

Utticial  prescribing  policies  and 
practices-Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system-District  Directors.  (See  IRS 
appendix  A  for  addresses.) 

Individuals  seeking  to  determine  If 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C.  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

record  access  procedures: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
District  Office  servicing  the  area  in 
which  the  individual  resides.  (See  IRS 
appendix  A  for  addresses.) 

CONTESTINO  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Supplied  voluntarily  by  the  subject 

prospective  bidder. 

S  *  S  'E  MS  f  « i  MPTED  FROM  CERTAIN 
PflOVISiONS  Of  THE  ACT: 

None. 

Trea-^ury/IRS  2S.011 

SYSTEM  name: 
Litigation  Case  Files — ^Treasury/IRS. 

S'S^EM  LOC*rto»(: 

District  Offices.  (See  IRS  appendix  A 

for  addre<<sps '' 

CATtOORif.S  CJtf  iNO(ViDiJAi.S  CO^/E«EO  8V  THE 

SYSTEM 

Taxpayers  on  whom  Federal  tax 
assessments  have  been  made  but 
against  whom  litigation  has  been 
initiated  or  is  being  considered  by  the 
government  or  who  have  instituted  suits 
against  the  government. 

cateqorie«;  of  records  -m  the  systehh: 

Taxpayer  r.dme,  dvidru&a,  taxpayer 
identification  number,  information  about 


basis  of  assessment,  including  class  of 
tax,  period,  and  dollar  amount.  This  file 
includes:  Suit  to  Reduce  Tax  Claim  to 
Judgement:  Suit  for  Failure  to  Honor  a 
Levy:  Suit  to  Enforce  Federal  Tax  Lien^ 
Suit  Against  Transferee;  Suit  to  Set 
Aside  Fraudulent  Transfer:  Suit  to 
Recover  Erroneous  Refund:  other  suits 
include  those  which  the  United  States 
may  intervene  to  assert  a  Federal  tax 
lien;  a  proceeding  to  require  opening  of 
a  safe  deposit  box.  etc.  The  following 
suits  against  the  United  States  are  also 
included  in  this  file:  Quiet  Title  Suit; 
Foreclosure  of  Mortgage  or  other  Lien; 
Partition;  Condemnation;  Interpleader; 
Refund  Suits  Involving  lOO-Percent 
Penalty  Assessments;  Injunction  Suits 
under  Freedom  of  Information  Act.  Also 
included  in  Litigation  Files  are 
Individuals  against  whom  bankruptcy 
proceedings  are  pending:  decedent 
estates  in  probate  with  outstanding 
Federal  tax  liabilities;  individuals 
executing  Assignments  for  the  Benefit  of 
Creditors:  individuals  in  Receivership 
Proceedings:  individuals  conducting  a 
bulk  sale:  summons  referrals:  subpoena 
flies:  advisory  opinions;  collateral 
security  agreements:  revenue  officer 
reports;  and  various  other  legal 
instruments  and  correspondence. 

ALTTMORrrY  FOR  MAINTENAMCE  Of  THE 

SYSTEM: 

5  U,SC,  301,  ,26  U.S  C.  7801  and  7802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  tNCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C,  6103. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE; 

Paper  records  and  magnetic  media. 

retrievabiuty: 

By  taxpayer  name,  taxpayer 
identification  number  (social  security 
number  or  employer  identification 
number). 

safeguards: 

Access  controls  wil!  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  m  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32, 

SYSTEM  MANA0CR<S)  AND  AOORCSS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
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[Collection],  Officials  maintaining  the 
system — District  Directors.  (See  IRS 

appendix  A  for  addresses.) 

NOTinCATION  PfiOCEDURE: 

This  sys'THi  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertainina 
to  a  particular  individual. 

RECORD  ACCESS  PflOCEOURES: 

This  system  of  records  m.-!y  no;  hp 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTINO  RECORD  PROCEDURES; 

26  U.S.C.  78.52(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORSES: 

This  system  of  records  contains 
investigatory  matenal  compiled  f'T  l.nv 
enforcement  purposes  whose  sources 
need  not  be  reported. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 

Pri\-ary  Act. 

Treasury/ IRS  26.012 

SYSTEM  NAME: 

Offer  ;n  Compromise  (010)  File — 
Treasury/IRS. 

SYSTEM  location: 

Regional  Offices.  Distnrl  Offices. 
Internal  Revenue  Service  Centers,  and 
the  Austin  Compliance  Center  (See  IRS 
appendix  A  for  addresses.) 

categories  of  individuals  covered  by  the 
system: 

Taxpayers  who  have  submstttd  an 
offer  to  compromise  a  liability  imposed 
by  the  Internal  Revenue  Code. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Form  2315.  used  to  control  offer  cases, 
contains  space  for  entering  taxpayer 
name,  address,  taxpayer  identification 
number,  and  all  other  pertinent 
information  for  identifying  and  assigning. 
the  OIC  investigation.  The  file  conta.ns 
ell  records,  documents,  reports  and 
work  papers  relating  to  the  assignment. 
in\  estigation,  review  and  adjudication 
of  the  offer.  This  includes  such  items  as 
the  onginal  offer,  results  of  property 
records  checks,  interviews  with  third 
parties  and  the  taxpayer,  ccllaterel 
income  agreements,  financial 
statements,  tax  return  copies,  and  oth:^r 
information  submitted  by  the  taxpaver 

authority  for  maintenamct  of  the 
system: 

5  U.S.C.  301;  26  U.S.C.  7801  and  7802. 


ROUTINt  uses  Of  nCORDS  MAMTAINCO  m 
THE  SYrrEM,  mCLUDIHa  CATECORKS  OF 
users  AND  THE  MJIWOSCt  OF  »JCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  This 
includes  disclosure  to  the  extent 
necessary  to  permit  public  inspection  of 
any  accepted  offer-in-compromise  as 
required  by  26  U  S  C.  6103(k){l). 

POLICIES  AND  PRACTICES  FOR  ETOR  NS. 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYS' EM 

STORAGE; 

Paper  records  and  magnetic  media. 

RrraievABiLrrv: 
By  taxpayer  name. 

safeouaros: 

Aci^tsb  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETENTION  AND  DISPOSAL' 

Records  are  nidintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  !RM  1(15)59.32. 

SYSTEM  MANAGER{S)  ANO  ADDRESS: 


Off) 


Trcsc 


ng  policies  and 


practioes — Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system — Regional  Commissioners, 
District  Directors.  Internal  Revenue 
Service  Center  Directors,  and  the  Austin 
Compliance  Center  Director.  (See  IRS 
appendix  A  for  addres.scs  ) 

NOTIFICATION  PROCEDURE; 

lbs  system  of  records  may  not  be 
.iccessed  for  purposes  of  determining  if 
the  system  contains  a  record  pert.r.ning 

*.■■  a  particular  individual. 

RECORD  ACCESS  PROCEDUWES: 

This  system  of  records  .may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PWOCCDURf  S: 

26  U.S  C.  7852ie)  prohibits  Pnvacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported.  If  an  offer  is 
accepted,  an  Abstract  and  Statement 
which  identifies  the  taxpayer,  the 
liability,  the  amount  compromised  and 
the  basic  circumstances  of  the  case  is 
made  available  for  public  inspection  in 
accordance  with  Executive  Order  10386 
and  Executive  Order  10906. 


SYSTEMS  EXElWPTtD  FttOM  CEBTa.n 
PWOVIStONS  OF  THl  ACT" 

I  tiiS  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury 'IRS   ?6.013 

E"'s T u  same: 

One  Hundred  Percent  Penalty  Cases — 
Treasury/IRS. 

S^STIM  i.OCATI0N 

District  Offices,  Internal  Revenue 
Service  Centers,  and  the  Austin 
Compliance  Center.  (See  IRS  appendix 
A  for  addresses.) 

CA'tGORlCS  O'  iN::iiV,D;„.'«.  I.  S  COvtfttC  8'-    "■-<f 
SYSTEM. 

Individuals  against  whom  Federal  tax 
assessments  have  been  made  or  are 
being  considered  as  a  result  of  their 
being  deemed  responsible  for  payment 
of  unpaid  corporation  withholding  taxes 
and  social  security  contributions. 

CATEGORIES  OF  PfXORDS  "«  THl  SvS^f  fc*; 

Taxpayer  name,  address,  taxpayer 
identification  number,  information  about 
basis  of  assessment,  including  class  of 
tax.  period,  dollar  figures,  waiver 
extending  the  period  for  asserting  the 
100-percent  penalty  (if  any)  and 
correspondence. 

AUTHORITv  fOB  maikTn;4».( 'F   .'r  "-<r 
SYSTEM: 

5  use.  301:  26  U.S.C.  7801  and  7802. 

n  0  U ''  '  N I  o  S  t  S  O  F  B  f  C  C  n  ! 6  UA.M^  klhtt.  ih 

Th(    S'STEM,   .NCUDinG   C*-!     .    •!-    f  "^i    (■■■■ 
UStPS  AND  TMt  PURF>OMS  Of   SOCK  jst  s: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 

nrnvided  hv  26  U.S.C.  fi103. 

(■•OLICiES  and  PPAC^ICtS   fOK   ^.^:)flMC, 
BfPJEVIHG,  ACCESSING.  l<f  'A  »>  NG    An;:i 
DiSPCSING  0^  PECOBCS  IN  '^nr  Ei'5'tM 

STORAGE. 

Paper  records  and  magnetic  media. 

RETRIEVABItlTV; 

By  individual,  or  corporation  name, 
taxpayer  Identification  number  (social 
security  number  or  employer 
identification  number). 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

Bf^FNTION  AMD  disposal; 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
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SrSTEU  MANAGER(S)  ANO  ADDRESS: 

Official  prescribing  policies  and 
practices:  Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system:  District  Directors.  Internal 
Revenue  Service  Center  Directors,  and 
the  Austin  Compliance  Center  Director. 
(See  IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

This  systc.T.  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
a^iendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Th.5  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 

SYSTEMS  EXEMPTED  FROM  CEa^A  n 
PROVISIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 

P—.T-v  A- 

Treasury  .'ISS  26  0  '  1 
SYSTEM  NAME. 

Record  21.  Record  of  Seizure  and  Sale 
of  Real  Property — ^Treasury/IRS. 

SYSTEM  location: 

Dibinct  Offices  (See  IRS  appendix  A 
for  addresses.) 

categories  of  iSD'v  D'-»^S  CO  .E^EO  BY  THE 
SYSTEM: 

L".dividuals  against  whom  tax 
assessments  have  been  made  and 
whose  real  property  was  seized  and 
sold  to  satisfy  their  tax  liability.  Also 
name  and  address  of  purchaser. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

Taxpayer  name,  address,  taxpayer 
identification  number,  information  about 
basis  of  assessment,  including  class  of 
tax,  period,  dollar  amounts,  property 
description. 

AUTHORITY  FOR  MA'N'EkiANCE  Of  thj 
SYSTEM 

5  use.  301;  26  U.S.C.  7801  and  7802 

ROUTINE  USES  OF  RECORDS  MAINTAINED  (N 
THE  SYSTEM.  INCLUDING  CATEGORIES  Of^ 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

The  contents  of  this  system  of  records 
evidences  chain  of  title  to  real  property 
and  is  a  matter  of  public  record. 


POUCIES  AND  PRACTICES  FOR  STORING, 

(tfTjtieviMQ    ACCESSING,  RETAINING.  AND 
0  =  SS>OS'NQ  OF  RECORDS  IN  TmE  SYSTEM; 

S''0«AG£ 

Paper  records  and  magnetic  media. 

RETRIEV  ability: 

By  taxpayer  name,  taxpayer 
identification  number  (social  security 
number  or  employer  identification 
number)  and  seizure  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAOER<S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Collection);  Officials  maintaining  the 
system — District  Directors.  (See  IRS 
appendix  A  for  addresses.) 

NOTIFICATION  paOCEDv^RE: 

Individuals  seeKing  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PnOCEOURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  or  individuals  may 
appear  in  person  at  the  Office  of  the 
District  Director  for  each  District  whose 
records  are  to  be  searched.  (See  IRS 
appendix  A  for  addresses.) 

CONTEST1NO  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SGjacE  CarEGORIES: 

This  system  ot  records  evidences 
chain  of  title  to  real  property  and  is  a 
matter  of  public  record.  (See  "Categories 
'"f  records  in  the  system"  above). 

S^STWg  f  YEMPTEO  FROM  CERTAIN 

o=Qv    S'OnS  Of  ^HE   *C^' 

None. 
Treasury/IRS  26.016 

SYSTEM  »»AME 

Returns  v^ompliance  Programs — 
Treasury/IRS. 


SYSTEM  LOCATION: 

District  Offices,  Internal  Revenue 
Service  Centers,  and  the  Austin 
Compliance  Center.  (See  IRS  appendix 
A  for  addresses.)  ^ 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  TME 
SYSTEM; 

Taxpayers  who  may  be  delinquent  in 
filing  or  paying  Federal  taxes. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  name,  address, 
taxpayer  identification  number  (if 
known)  and  information  concerning  the 
potential  tax  liability.  Returns 
Compliance  Programs  involve  any  type 
of  Federal  tax  administered  by  the 
Collection  Division  and  are  conducted  in 
accordance  with  section  "601  of  the 
Interna!  Revenue  Code.  RCP  programs 
can  be  initiated  by  the  National  Office. 
Regional  Offices,  or  by  individual 
districts. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  r,S  C,  301,  26  use,  :'801  and  :'802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C,  6103 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

Paper  records  and  magnetic  media. 

retrievabiuty; 

By  taxpayer  name,  taxpayer 
identification  number  (social  security 
number  or  employer  identification 
number). 

SAFEGUARDS; 

Access  controls  will  not  be  less  than 
those  provided  by  the  Managers 
Security  Handbook,  IRM  1[16]12. 

RETENTION  AND  OtSPOSAU 

Records  are  maintained  m  accordance 
with  Records  Disposition  Handbooks, 
IRM  If15j59  1  through  IR.M  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS; 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Collection),  Officials  maintaining  the 
system — District  Directors,  Internal 
Revenue  Service  Center  Directors,  and 
the  Austin  Compliance  Center  Director. 
(See  IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE; 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
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the  system  contains  a  record  pertaining 
to  a  particular  inciividual 

RECORD  ACCESS  PBOCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTfNG  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohib:'s  Pr  vacy  Act 
amendment  of  tax  rerorr!s 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  or  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury/IRS  26.019 

SYSTE.M  NAME: 

Taxpayer  Delinquent  Account  (TDA) 
Files,  including  subsystems:  (a) 
Adjustments  and  Payment  Tracers  Files, 
(b)  Collateral  Files,  (c)  Seized  Property 
Records,  (d)  Tax  Collection  Waiver. 
Forms  900,  Files,  and  (e)  Accounts  on 
Child  Support  Obligations— Treasury/ 
■RS. 

SYSTEM  LOCATION". 

District  Offices,  Internal  Revenue 
Service  Centers,  and  the  Austin 
Compliance  Center  (See  IRS  appendix 
.\  for  addresses.) 

categories  of  individuals  covered  bv  the 
system: 

Taxpayers  on  whom  Federal  tax 
assessments  have  been  made,  and 
persons  who  owe  child  support 
obligations 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Taxpayer  name,  address,  taxpayer 
identification  number,  information  about 
basis  of  assessment,  including  class  of 
tax.  period,  dollar  amounts, 
chronological  investigative  history, 
canceled  checks,  amended  returns, 
claims,  collateral  submitted  to  stay 
collection,  copies  of  notices  of  Federal 
tax  liens,  revenue  officer  reports, 
waivers  to  extend  statutory  period  for 
collection,  etc.  and  similar  information 
about  person-s  who  owe  child  support 
obligations.  This  system  includes 
Installment  Agreement  Files;  Delinquent 
Accourt  Inventory  Profile  (DAIP): 
Currently  Not  Collectible  Register. 
Currently  Not  Collectible  Register  (over 
$25,000];  Advance  Dated  Remittance 
Check  Files:  Currently  Not  Coliectibie 
Accounts  Files:  File  of  taxpayer  r.amfs 
entered  in  the  Treasury  Enforcement 


Communications  System  and  a  code 
identifying  taxpayers  that  threatened  or 

assaulted  IRS  employees. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7801  and  7802. 

ROUTINE  USES  OF  RECORDS  MAINTAINILD  m 
THE  SYSTEM.  INCLUDING  CATEQORtE3  Of 
USERS  AND  THE  PURPOSES  Or  SUCH  USIS 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  28  U.S.C.  6103. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAiMNG.  AND 
DISPOSING  OF  RECORDS  IN  TMf  SYSTEM. 

STORAGE: 

F'aper  records  and  magnetic  media. 

RETRIEVABSLiTY: 

By  taxpayer  name,  or  name  of  person 
who  owes  child  support  obligations,  and 
taxpayer  identification  number  (social 
security  number  or  employer 
identification  number). 

SAFEGu;.inDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAGERfS)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system — Assistant  Regional 
Comimissioners  (Collection).  District 
Directors.  Interri  il  Ri  ■>  enue  Service 
Center  Directors,  and  the  Austin 
Compliance  Center  Director.  (See  IRS 
appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 

to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 

for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES 

26  U.S.C.  7852(e]  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
rrforcement  purposes  whose  sources 
need  not  be  reported. 


SVSTFMS  lYEMFTED  FROM  CERTAIH 

PRCViStONS   or  TMF   *CT 

This  system  has  been  desi^ated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treeturv.RS  2S.oaO 

SVS't  M   k,AME: 

Taxpayer  Delinquency  Investigation 
(TDI)  Files— Treasury/IRS. 

SVS-'tK'  L0C*Tii3N: 

District  Offices  and  Internal  Revenue 
Service  Centers.  (See  IRS  appendix  A 
for  addresses.) 

CATEGORIES  OF  INDIVIDlj  A .,  S  '. ...  v  I-  B  f  r-  fi .    •  -  f 

svstfm: 

payers  believed  to  be  delinquent 
in  filing  Federal  tax  returns. 

CATrGOKifs  0'"  prcoans  is  '■ r  <:.■«<•-(■  >■ 

iaxpayer  name,  aaaress,  laxpajer 
identification  number,  information  from 
previously  filed  returns,  information 
about  the  potential  delinquent  retum(8), 
including  class  of  tax.  chronological 
investigative  history;  Delinquency 
Investigation  Inventory  Profile  (DIIP) 
and  a  code  identifying  taxpayers  that 
threatened  or  assaulted  IRS  employees. 

AUTHORITY  FOR  MAINTENANCE  OF  TH« 

5  U.S.C.  301;  26  U.S.C.  7801  and  7802. 

ROUTINE  USES  Of  RECORDS  M«i  ^'*Nrr    N 
THE  SVSTftd,  ft«CUiO»NQ  CATt  i,i  n  f  f-  01 

LiSf  RS  *ND  ■•'■•r  P'jBPOSf !  or  «oCM  USES: 

L/i»LiuoLi:  I'  uj  ifiuriih  aiivi  Tetum 

information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUCIES  AND  PRAC^'CFS  f-Of  STORING, 

RETRIEVING,  ACCESS  NG    fit  'a  NiNQ.  AND 

DISPOSING  or  "r  C  C  p:"'S    n  ••••■?   cvc-im 

storage: 
Paper  records  and  magnetic  media. 

retrievabiuty: 

By  taxpayer  name,  taxpayer 
identification  number  (social  security 
number  or  employer  identification 
number). 

<:  e.f  fg.jar;:3S: 

.'\cccss  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IPM  1(16)12. 

retention  a»j^  r  'posal: 

Records  o.l-  i:uiiiitained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MAKaCFP'"^'  «VD  aODRESS: 

Offit,.u.  y.^j^. 6  ^,^..^.es  and 

practices — Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system — District  Directors  and  Service 
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Center  Directors.  (See  IRS  appendix  A 
for  addresses.) 

NOTIFICATION  PflOCEDoaE. 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTtNQ  RECORD  PROCEDURES: 

26  U  S  C.  7852(e)  prohibits  Privacy  Act 

r:-""d~.enf  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Tr.s  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exe.r.pt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury/IRS  26.021  j 

S'STEM  NAME: 

Transferee  Files — Treasury/lRS 

SYSTEM  location: 

District  Offices.  Internal  Revenue 
Service  Centers,  and  the  Austin 
Compliance  Center.  (See  IRS  appendix 

A  for  addre^.=!es.) 

CATEGORIES  OF  INDIVKJUA^S  COVEBED  6  t-  THE 
SYSTEM 

Includes  taxpayers  on  whom  tax 
assessments  have  been  made  but  who 
have  allegedly  transferred  their  assets  in 
order  to  place  them  beyond  the  reach  of 

the  government. 

CATEGORIES  OF  RECORDS  IN  THE  S'STEM 

Taxpayer  name,  address,  taxpayer 
identification  number,  information  about 
basis  of  assessment,  including  class  of 
tax.  period,  dollar  amounts.  Also,  the 
name,  address,  taxpayer  identification 
number  and  related  information  about 
transferee. 

AUTMORI'nr  FOR  VA'S''ESANCE  Cc  'HE 
SYSTEM: 

5  U.S.C.  301:  26  U.S.C  7801  and  7802. 

ROUTINE  USES  OF  RECORDS  MAlNTAsSED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  TME  PURPOSES  OF  SUCH  USES 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 


POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  BETaiNING,  AND 
DISPOSING  Of  RECORDS  IH  the  SYSTEM- 
STORAGE 

Paper  records  and  magnetic  media. 

retrievabiuty: 

By  taxpayer  name,  taxpayer 
identification  number  (social  security 
number  or  employer  identification 
number). 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETENTION  ANO  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 

IRM  insl59.1  through  IRM  lfl5159.32. 

S»S'EM  MANAOEHlS.I  AND  ADDRESS 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system — District  Directors,  Internal 
Revenue  Service  Center  Directors,  the 
Director  of  the  Detroit  Computing 
Center,  and  the  Austin  Compliance 
Center  Director,  (See  IRS  appendix  A  for 
addresses.) 

NOTIf  ICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particulai-  '"rl'vidual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

contesting  Rfcco«o  procedures 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 

SfS'FVS  E,<tv  =  'E,::i  FaCM  C,  r  = '' 4IN 
provisions  of  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury/IRS  26.022 

system  NAME: 

Delinquency  Prevention  Programs — 
Treasury/IRS. 

s 'STEM  location: 

District  Offices,  Internal  Revenue 
Service  Centers,  and  the  Austin 
Compliance  Center.  (See  IRS  appendix 
A  for  addresses.) 


categories  of  individuals  covered  bv  the 

system: 

Taxpayers  having  a  history  of  Federal 
tax  delinquency , 

categories  OF  RECORDS  IN  THE  SYSTEM: 

Taxpayer  name,  taxpayer 
identification  number,  address,  filing 
requirements,  chronological 
investigati\e  history. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  i;  S  C  301.  26  L'.S  C,  7801  and  7802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  mav  be  made  only  as 
provided  by  26  L',S,C.  6103. 

POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

RETRIEVABIUTY: 

By  taxpayer  name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IR.M  1(16)12. 

RETENTTON  AND  DISPOSAL; 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system — District  Directors.  Internal 
Revenue  Service  Center  Directors,  the 
Detroit  Computing  Center  Director,  and 
the  Austin  Compliance  Center  Director. 
(See  IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE; 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records, 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
am.endment  of  tax  records 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
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enforcement  purposes  whose  sources 
need  not  be  reported 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certam  provisions  of  the 
Privacy  Act. 

Treasury/IRS  30.003 

SYSTEM  NAME: 

Requests  for  Printed  Tax  Materials 
Including  Lists — Treasury/IRS. 

SYSTEM  tOCATION: 

National  Office,  1111  Constituncn 
Avenue.  NW,  Washington.  DC  20224. 

categories  of  individuals  covered  by  the 
system: 

Files  ircliide  those  individuals  that 
request  v.-frious  IRS  printed  materials 
such  as  publication  1045,  reproduction 

proofs,  etc. 

categories  of  records  in  the  system: 

Name  and  address  of  individual  or 
company  wanting  to  receive  District 
Director's  newsletters,  and/or  ordpnng 
tax  forms  materials  on  certain 
distribution  programs  (i.e.  tax 
Practitioner  Program:  Bank,  Post  Office 
and  Library  Program;  Reprodiicible 
Forms  Program,  etc).  A  cross  reft-rer.ce 
index  may  be  developed  to  identify  and 
control  requests. 

AUTHORrrv  for  maintenance  of  the 
system: 

5  use.  301. 

routine  uses  of  records  maintained  in 
the  system,  including  categories  of 

users  and  the  PURPOSES  OF  SUCH  USES: 

Records  may  be  used  to:  (1)  Disclose 
information  to  mailing  or  distribution 
services  contractors  for  the  purpose  of 
executing  mailouts.  order  fulfillment,  or 
subscription  fulfillment;  (2)  disclose 
information  to  mailing  or  distribution 
services  contractors  for  the  purpose  of 
maintaining  mailing  lisis, 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCItS: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Disclosure  of  debt 
information  concerning  a  claim  against 
an  individual  m.ay  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C  1681a)  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(e)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:  ■*► 

Magnetic  media,  paper  records  or 

mailing  plates. 


RETRIEVABIUTY: 


Alph.iljctjf.Hily  or  ruimerically,  by  zip 


SAFEGUARDS: 

Access  controls  wiil  not  be  less  than 
those  provided  for  bv  the  Manager's 
Security  llandbook, 'iRM  1(16)12. 

RETENTION  AND  DISPOSAL; 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  301 — 
General  Record  Schedule  13,  Printing, 
Binding.  Duplication,  and  Distribution 

Rf-conis.  IRM  If  15  '-9  ?l 

SYSTEM  MANAGER(S)  AND  ADDRESS. 

Chipf  Publishing  Services  Branch, 
l.nternai  Revenue  Service,  1111 
Constitution  Avenue,  NW,  Washington. 
DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  Below. 

RECORD  ACCESS  PROCEDURES 

Ind;\  idu.-.ls  seeking  access  to  any 
•■('(  ord  contciined  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instnictions  appearing  at  31  CFR  part  1, 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  the  Chief,  Publishing 
Services  Branch,  Internal  Revenue 
Service,  1111  constitution  Avenue.  NW, 
Washington.  DC  20224. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

The  information  is  supplied  by  the 
individual  and/or  company  making  the 
request.  The  Service  adds  data 
pertaining  to  the  fulfillment  of  the 
request. 

SYSTEMS  EXEMPTED  FROM  CFH^AIN 
PROVISIONS  OF  THE  ACT: 

Nor- 
Treasury/IRS  30.004 

SVSTEM  NAME: 

Security  Violations — Treasury/IRS. 

SVSTEM  LOCATION: 

National  Office,  Regional  Offices, 
District  Offices.  Internal  Revenue 
Service  Centers,  and  the  Austin 
Compliance  Center.  (See  IRS  appendix 
A  for  addresses.) 


CATEGORIES  OF  INDIVIDUALS  COVtRED  B>    i  mi 

SYSTEM 

\  iuid'r'<;  r'  IRS  Sr-;-'v  Regulations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name  of  violator,  circumstances  of 
violation  (date,  time,  actions  of  violator. 

etc],  SUpe'*\'i *''^''\'  f^r^i'^p  tpl^on 

AirrHORIT>    fOB   MAiNTCNANCl    0'    THE 
SVSTEM 

5  U.S.C.  301. 


UOUTiNr  usiis  Of  nrcowos  uAiHTAiurv  in 

THE  S  "  S  Tt  M    INC  L  U  D I N  G  C  A  T  I:  GOB  1 1  S   Of 

USERS  AND  THE  PURPOlitS  0«'  SUCK  liSI  S 

Kecorus  may  be  usea  to;  ilj  i  ne 
Department  of  justice  for  the  purpose  of 
litigating  an  action  or  seeking  legal 
advice.  Disclosure  may  be  made  during 
judicial  processes.  (2)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
reco*"H  ^^pfi^^iric 

POLIC'fcS  AND  PB,*C''iCfS  FC:;B  S'OH'NG 
RETRIEVING    ACCESSING,   Rf'AINiSG     t^HVl 
DISPOSING  or  RECORDS  IN  ■''HE  SvS''FM. 

SrORAGE. 

File  folder  (notices  of  violation).  3x5 
inch  card  file,  and  electronic  storage. 

RFTRirVABtL!TV: 

0-5  lU^..tl  card  file — by  name. 

SAFCOUAROS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12.  Access 
to  lateral  file  cabinets  by  security  officer 
and  staff  only. 

RETENTION  AND  DISPOSAL: 

Recorc-   .:t  '       tained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Property,  Security,  and  Records 
Unit,  National  Office,  Regional  Office. 
District  Offices,  Internal  Revenue 
Service  Center,  and  Austin  Compliance 
Center  Security  Officers.  (See  IRS 
anpendix  A  for  addresses.) 

WO'TIUCATION  fROCEDOUt 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedure"  below. 

RECORD  ACCES.«  PROCEDURES: 

.:.j.,  I.  .v>v.ij.i  bi  i..",..,^,  ^^cess  to  any 
record  contained  in  this  system  of 
records  or  seeking  to  contest  its  content, 
may  inquire  in  accordance  with 
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instructions  appearing  at  31  CFH  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager  in 
the  office  where  the  records  are  located. 

CONTESTINa  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above.  i 

RECORD  SOU«CE  CATEGORIES: 

ContrdCl  Guard  i  u.'"v:,e  and  Security 
Inspections. 

SrSTEMS  EXEMP-^ED  rROM  CER'Aix 
PROVISIONS  OF  THE  AC^ 


Treasury  '!RS  32  001 


SYSTEM  NAME. 

Travel  Expense  Records,  Treasury/ 
IRS. 

SVSTEM  locatiom: 

.N'auondi  Office,  Regional  Offices, 
District  Offices,  Internal  Revenue 
Ser\'ice  Center,  Detroit  Computing 
Center,  Martinsburg  Computing  Center 
and  the  Austin  Compliance  Center.  (See 
!RS  appendix  A  for  addresses .1 

CATEGORIES  Of  INOiVlOUALi  COVEHEO  Bf  TMfc 
SVSTEM: 

All  IRS  employees  who  have  incurred 
travel  or  moving  expenses  in 
conjunction  with  official  business. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  travel  advances, 
personal  travel  vouchers,  household 
move  vouchers.  Forms  W'-2,  Schedule  of 
Disbursements,  GAO  decisions/rulings. 
Transportation  Requests,  Overdue 
Notices.  Certification  of  Deposits, 
Government  Bills  of  Lading  &  Forms 
2221  (Schedule  of  Collections).  Records 
are  for  the  purpose  of  maintaining 
accurate  financial  accounting  of  travel 
and  moving  expenses  of  employees. 

AUTHORrrY  POR  MAINTENANCE  Of  THE 
SfSTEM; 

5  use.  Chapter  57;  26  U.S.C.  6011(b) 
and  6109;  Executive  Order  9397. 11012 
and  11609. 

ROUTINE  USES  Of  RECORDS  MAiNTaiNPD    H 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of 

USERS  AND  TME  PURPOSES  Of  SUCH  US£5. 

Records  and  information  contained  in 
these  records  may  be  disclosed:  (1)  To 
the  Department  of  Justice  for  the 
purpose  of  litigating  an  action  or  seeking 
legal  advice.  (2)  To  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains.  (3)  During 
administrative  and  judicial  processes. 
(4)  To  another  federal  agency 
information  to  effect  inter-agency  salary 
offset;  to  furnish  a  consumer  reporting 


agency  information  to  obtain 
commercial  credit  reports:  to  furnish  a 
debt  collection  agency  information  for 
debt  collection  services:  to  furnish  a 
consumer  reporting  agency  with 
delinquency  and  default  data  available 
to  private  sector  credit  Erantors. 

DISCLOSURE  TO  CONSUMER  bepoRTi^q 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Disclosures  of  debt 
information  concerning  a  claim  against 
an  individual  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(e)). 

POUCIES  AND  PRACTICLS  FOH  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  !N  TME  S^'STEM: 

STORAGE: 

Magnetic  media  or  paper  records. 

retrievabiuty: 
Alphabetically  or  numerically. 

S  A  r  t '-, :.,  A  it  OS; 

Access  is  restricted  to  designated 
Fiscal  Management  employees,  to 
individuals  concerned  on  a  need-to- 
know  basis,  and  to  administrative 
offices  through  the  authority  of  the 
Travel  Management  Supervisor.  As 
required,  IRS  Internal  Audit  and 
Security  have  access  to  the  files. 

BE'"'»j'  On  a-.,;'  :;  !Si-'C'^  al: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  retired  to  Federal 
Records  Centers  after  one  to  three 
years. 

SYSTEM  MANAQER(S)  ANO  ACORESS: 

Chief,  Office  of  Fumin-iai  Uperations, 
National  Office,  or  Chief.  Accounting 
Section.  Regional  Offices.  (See  IRS 
appendix  A  for  addresses.) 

notification  procedure: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 


be  addressed  to  the  system  mnnagor  in 
the  office  where  the  records  are  located. 

contesting  record  PROCEDURES: 

See  "Record  access  procedures" 
above. 

record  SOURCE  CATEGORIES: 

information  is  supplied  by  employees, 
by  GAO  as  required,  and  by  consumer 
reporting  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  TME  ACT; 

None. 
Treasury/IRS  32.003 

SYSTEM  NAME: 

Schedules  of  Collections  and 
Schedules  of  Canceled  Checks — 
Treasury/IRS. 

SYSTEM  LOCATION: 

National  Office  and  Regional  Offices. 
(See  IRS  appendix  A  for  addresses.) 

categories  of  individuals  covered  by  thb 
system: 

Employees  of  Internal  Revenue 
Service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

Checks  received  from  employees  in 
connection  with  jury  duty  and 
overpayments.  System  maintained  to 
place  all  collections  under  security 
control  promptly  upon  receipt  and  to 
record  amount  of  deposit  to  general 
ledger  control  accounts. 

AUTHORITY  FOR  MAINTENANCE  OF  TME 
SYSTEM; 

5  U.S.C,  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
TME  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  a.^d  information  contained  m 
these  records  may  be  used  to:  (1) 
Disclose  information  to  the  Department 
of  Justice  for  the  purpose  of  litigating  an 
action  or  seeking  legal  advice. 
Disclosure  may  be  made  during  judicial 
processes;  (2j  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(3)  disclose  information  to  furnish 
another  Federal  agency  to  effect  inter- 
agency salary  offset;  to  furnish  a 
consumier  reporting  agency  information 
to  obtain  commercial  credit  reports;  to 
furnish  debt  collection  agency 
information  for  debt  collection  services; 
to  furnish  a  consumer  reporting  agency 
with  delinquency  and  default  data 
available  to  private  sector  credit 
grantors. 
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DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosurps  pursuant  to  5  I'.S.C. 
552a{b)(12j.  Disclosures  of  debt 
information  concerning  a  claim  against 
an  individual  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  lB81a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C,  3:'01(a)(31). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

retbievability: 
By  name  and  social  security  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 
Generally,  records  are  maintained  in 
locked  file  cabinets. 

retention  and  disposal; 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)  59.1  through  IRM  1(1,5)  59  32 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Office  of  Financial  Operations. 
.National  Office,  or  Chief,  Accounting 
Section,  Regional  Offices.  (See  IRS 
appendix  A  for  addresses.] 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 

this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appeanng 
at  31  CFR,  part  1.  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
Record  access  procedures"  below: 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CP'R,  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager  for 
each  office  where  the  records  are 
located, 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Empiujees,  District  Directors, 
Regional  Commissioners. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 


Treasury/IRS  34.003 

SYSTEM  NAME: 

Assgrment  and  Accountability  of 
Personal  Property  Files— Treasury/IRS. 

SYSTEM  LOCATION: 

Na:  onai  Ot'fice,  Regional  Offices, 
IJ  .strut  Offices,  Internal  Revenue 
Service  Centers,  Detroit  Computing 
Center,  Martinsburg  Computing  Center, 
,ind  the  Austin  Compliance  Center.  (See 
IRS  appendix  A  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  Bv  rnr 
SYSTEM: 

All  individuals  receiving  Government 
property  for  temporary  use  and  repair. 

CATEGORIES  OF  RECORDS  IN  THI  SvSTCM; 

Descriptions  of  property,  receipts, 
reasons  for  removal,  and  property 
passes. 

authorrt>  for  maintenance  of  tht 

system: 

5  U.S.C.  301 

ROUTINE  USES  OF  RECORDS  MAINTAINtO  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

RiTords  and  information  contained  in 
these  records  may  be  used  to:  (1) 
Disclose  information  to  the  Department 
of  Justice  for  the  purpose  of  litigating  an 
action  or  seeking  legal  advice. 
Disclosure  may  be  made  during  judicial 
processes;  (2)  disclose  pertinent 
information  to  appropriate  Federal, 
state,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation:  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal 
including  the  presentation  of  evidence. 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation. 


POLICIES  AND  PFIACTICES  FOB  STOHinG 
RETRIEVING,   ACCISSING.   RFTAINING     *►»:; 
DISPOSING  or  RECORDS  IN  THE  S»STtM 

S'^OBAGE; 

Information  is  stored  on  various  forms 
and  ledgers  maintained  in  locked  filing 
cabinets. 

nf;"T'nif,  V  ABU. 'TV 
Indexed  alphabetically  by  name. 

StrfOuAPOS: 

Ai..i,»  .sb  controls  will  not  be  less  than 
those  provided  for  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  DISPOSAL; 

Recc;„t>  u:l  .r.a.ntained  in  accordance 
with  Records  Control  Schedule  301 — 
General  Records  Schedule  18.  Security 
and  Protective  Services  Records,  IRM 
1(15)59.31. 

<;vSTE,M  MANAGFRfS-   ANC   ADDRESS: 

cniel.  Space  aiiu  i^iuperty  Branch  and 
Chief.  National  Office  Facilities 
Management  Branch.  National  Office: 
Regional  Commissioners.  District 
Directors.  Internal  Revenue  Service 
Center  Directors.  Computing  Center 
Directors,  and  the  Austin  Compliance 
Center  Director.  (See  IRS  appendix  A  for 

NOTIFICATION  PROCtDURtS: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C.  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

BEcoRr;  ACCESS  pbO'Ceduhfs 

imJiMUuaib  bt-t-Miig  an,t-bs  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager  in 
the  office  where  the  records  are  located. 

CO'»-TES"NG  PFCORC  P«50CEOURE8: 

Sef^    Kenji Li  auut-nb  procedures" 
above. 

PECORD  SOt;RCt  CA-'lGOPilS 

Individuals  who  receive  property  or 

request  properU' 


■n  'J  c  c  p  c 


SYSTEMS  EXEMP-'tr!  rnoM  CLRTA;.H 
PROViStCWS  Of  ''Ml    .aC' 

None. 
Treasury/IPS  34  ons 

SYSTEM  NAME: 

Parking  Space  Application  and 
Assignment — Treasury/IRS. 
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SYSTEM  loc*tk)h: 

Nd'.cr. jI  CTice,  Regional  OfHces, 
District  Offices.  Internal  Revenue 
Service  Centers.  Detroit  Computing 
Center,  Martinsburg  Computing  Center, 
and  the  Austin  Compliance  Center.  (See 
IRS  appendix  A  for  addresses.) 

CATEGORIES  Of  iNOiVIDOALS  COVERED  BV   THE 

SYSTEM: 

intemdi  Revenue  Service  employees 
who  apply  for  assignment  of  carpool  or 
reserved  parking  spaces. 

CATEGORIES  OF  RECORDS  IM  THC  8Y8TE1*: 

CG;-.:a;.",s  ::.ij  .".a.'ne,  position  title, 
organization,  vehicle  identification, 
arrival  and  departure  time,  and  service 
computation  date  of  individual  or 
principal  carpool  applicant  Contains 
name,  place  of  employment,  duty 
telephone,  vehicle  license  number  and 
service  computation  date  of  applicants, 
individuals  or  carpool  members,  for 
parking  spaces.  | 

AUTMORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301.  I 

ROUTINE  USES  O*  RECORDS  MAINTAINE"   !N 
THE  SYSTEM,  INCLUOtHQ  CATEGORIES  0»^ 

USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  may  be  used  to:  (I)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice.  Disclosure  may  be 
made  during  judicial  processes;  (2) 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains. 

policies  and  practices  for  storing, 
retrieving,  accessing.  retaining,  and 
disposing  of  records  in  twe  system: 

storage: 

M -.ntained  on  an  8Vi  X  10  inch  or 
other  local  form.  ] 

RETBIEVABIUTY 

indexed  by  name  of  individual  or 
principal  carpool  applicant 

SAFEGUARDS; 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 
Generally,  records  are  maintained  in  a 
file  cabinet  in  a  locked  room. 

RETENTION  AND  DISPOSAL; 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  301 — 
General  Records  Schedule  11,  Space  and 
Maintenance  Records,  IRM  1(15)59.31. 

SYSTEM  MANAGERS)  AND  ADORC8S: 

Ch:-:'.  SdWo-i:  Office  Protective 
Programs  Staff.  National  Office; 

Reoional  Commissioner?.  District 


Directors,  Internal  Revenue  Service 
Center  Directors,  Computing  Center 
Directors,  and  the  Austin  Compliance 
Center  Director.  (See  IRS  appendix  A  for 
addresses.) 

NOriFfCATION  PBOCEDURES: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C.  appendix  B. 
Inquiries  should  be  addressed  as  in 
'■Record  access  procedures"  below, 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager  in 
the  office  where  the  records  are  located. 

CONTESTWO  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  applying  for  parking 
spaces. 

SYSTEMS  EXEMPTED  FROM  CE?" t.:N 
PROVISIONS  OF  THE  ACT. 

None. 

^  ?T5.irY/IRS  34,007 

S-S'£M   NAME 

Record  of  Government  Books  of 
Transportation  Requests — Treasury/ 
IRS. 

SYSTEM  location: 

National  Office,  Regional  Offices, 
District  Offices,  Internal  Revenue 
Service  Centers.  Detroit  Computing 
Center,  Martinsburg  Computing  Center, 
and  the  Austin  Compliance  Center.  (See 
IRS  appendix  A  for  addresses.) 

ca  'ec.081e3  of  individuals  covered  by  the 

S'»S'em: 

iKb  employees  issued  Transportation 
Requests. 

CATEGO«l£S  OF  RECORDS  iN  THE  SYSTEM: 

Form  496.  alphabetical  card  record  by 
name  or  the  serial  numbers  of 
Transportation  Requests  issued  to  the 
employee;  and  Form  4678,  numerical  list 
by  serial  number  listing  the  name  of  the 
employee  to  whom  issued. 

AUTHORir-*  FOR  MAIKTENAJiCf  Of  TMS 

system; 

5  ij.S.C.  301. 


routine  uses  of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

Records  and  information  from  these 
records  may  be  used  to;  (1)  Disclose 
information  to  the  Department  of  Ju.stice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice  Disclosure  may  be 
made  during  judicial  processes;  (2) 
disclose  information  to  a  congressional 
office  in  response  to  an  inquiry'  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (3)  disclose 
information  to  another  Federal  agency 
to  effect  interagency  salary  offset;  to 
furnish  a  consumer  reporting  agency 
information  to  obtain  commercial  credit 
reports;  to  furnish  a  debt  collection 
agency  information  for  debt  collection 
services;  to  furnish  a  consumer  reporting 
agency  with  delinquency  and  default 
data  available  to  private  sector  credit 
grantors. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Disclosures  of  debt 
information  concerning  a  claim  against 
an  individual  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  lc>B6  {31  I'SC, 
3701(a)  (3)). 

POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING.  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

Paper  dorumen's. 

RETRIEVABIUTV: 

B\  name  or  serial  number. 

SAFEGUARDS; 

Access  controls  will  not  be  icss  than 
those  provided  for  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  301 — 
Genera!  Records  Schedule  9.  Trave'  and 
Transportation  Records,  IRM  1(15)59.31. 

SYSTEM  MANAOER(S)  ANO  ADDRESS: 

Administrative  Officers.  National 
Office:  Regional  Commissioners,  District 
Directors,  Internal  Revenue  Service 
Center  Directors,  Computing  Center 
Directors,  and  the  Austin  Compliance 
Center  Director.  (See  IRS  appendix  A  for 
addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
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accordance  with  instructions  appearing 

at  31  CFR  part  1.  subpart  C.  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  m  this  s\stem  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appeanng  at  31  CFR  part  1, 
subpart  C.  appendix  B,  Inquiries  should 
be  addressed  to  the  system  manager  in 
the  office  where  the  records  are  located. 

CONTESTtNO  RECORD  PROCEDURES: 

See  "Record  accrss  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Government  Books  of  Transportation 
Requests  and  employees  to  whom  books 
were  issued. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 


Treasury/IRS  34.009 

SVSTEM  NAME: 

Safety  Program  Files — Treasury/IRS. 

SYSTEM  LOCATION: 

National  Office,  Regional  Offices. 
District  Offices,  Internal  Revenue 
Service  Centers,  Detroit  Computing 
Center,  Martinsburg  Computing  Center, 
and  the  Austin  Compliance  Center.  (See 
IRS  appendix  A  for  addresses.) 

categories  of  twdivlduaus  covered  by  the 
system: 

IRS  employees  and  others  involved  in 
an  IRS  motor  vehicle  accident,  an 
accident  or  injury  on  IRS  property,  or  a 
tort  or  personal  property  claim  against 
the  Service.  All  individuals  issued  an 
IRS  driver's  license  are  covered  by  this 
system. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  driving  records  and  license 
applications,  motor  vehicle  accident 
reports,  lost  time  and  no-lost  time 
personal  injury  reports,  tort  and 
personal  property  claims  case  files, 
informal  and  formal  investigative  report 
files. 

authorfty  for  maintenance  of  the 
system: 

5  U.S.C.  301;  Executive  Order  12196. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCUKMNQ  CATEOOfUES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
Information  may  be  made  only  as 
provided  by  26  US.C  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to;  (1)  Disclose 


information  to  the  Department  of  Justice 
f:jr  the  purpose  of  litigating  an  action  or 
seeking  legal  advice  Disclosure  may  he 
made  during  judicial  processes.  (2) 
provide  information  to  the  Department 
of  Labor  in  connection  with 
investigations  of  accidents  occurring  in 
the  work  place;  (3)  provide  information 
to  other  federal  agencies  for  the  purpose 
of  effecting  interagency  salary  offset  or 
interagency  administrative  offset;  (4) 
provide  information  to  consumer 
reporting  agencies  in  accordance  with  31 
U.S.C.  3711(f);  (5)  provide  information  to 
a  debt  collection  agency  for  debt 
collection  ser\  ices;  (6)  disclose  pertinent 
information  to  appropriate  Federal, 
state,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcirig  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  when 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (7)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(8)  provide  information  to  Officials  of 
labor  organizations  recognized  under  5 
U.S.C  chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation;  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C, 
552a(b){12).  Disclosures  of  debt 
information  concerning  a  claim  against 
an  individual  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  use.  1681(0)  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)  (3)). 

POLICIES  AND  PRACTICES  FOR  STORINQ. 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

I''rtper  documents. 

retrievabiuty: 
Indexed  alphabetically  by  name. 

SAFEGUARDS: 

Access  controls  will  not  hv.  luss  Uian 
those  required  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 
Generally,  access  is  restricted  to  official 

use  by  IRS  employees. 

RETEimON  AND  OtSPOSAL; 

Records  are  maintained  in  arrordanre 
with  Records  Control  Schedule  301  — 


General  Records  Schedule  1. 10,  and  18; 
Records  Control  Schedule  114  for 
Facilities  Management  Division — 
National  Office,  IRM  1(15)59.1(14):  and 
Records  Control  Schedule  212  for 
Regional  Commissioner,  Assistant 
Regional  Commissioner  (Resource 
Management)  and  District  Director,  IRM 
1(15)59.2(12). 

SYSTEM  MANAGtRiSf  AND  ADORtSS 

Safety  Management  Officer,  Office  of 
Research,  Planning  and  Development, 
Human  Resources  Division  and  Chief. 
National  Office  Facilities  Management 
Branch,  National  Office;  Chief,  Facilities 
Management  Branch,  appropriate 
Regional  or  District  Office;  Computing 
Center  Directors;  and  the  Austin 
Compliance  Center  Director.  (See  IRS 
appendix  A  for  addresses.) 

NOTIFICATION  PROCf  dure: 

Individual!.  hetK.i.g  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C.  appendix  B, 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RtCORD  ACCtSS  PBOCtDwRfcS; 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  or  seeking  to  contest  its  content, 
may  inquire  in  accordance  with 
instructions  appearing  in  31  CFR  part  1. 
subpart  C  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager  in 
the  office  w^n^rp  tVip  rrrnrd<;  nre  located. 

CONTESTING  RECORD  PROCEDURES; 

S'  »■  Record  access  procedures** 
above. 

RIXORD  SOUSCE   CATTGORit.S: 

Information  originates  from  IRS 
employees,  private  individuals  and 
private  parties. 

S  V  S TE MS  E  X  F  M P' (  D  r  BOM  C  I  R  '■  «.  ■  N 
PROVISIONS  Of  ^■■►'f  ACT: 

iNone 

Treasury  HRS  34  Q12 
SVSTEM  NAME 

tlmergency  Preparedness  Cadre 
Assignments  and  Alerting  Rosters 
Files— Treasury/IRS. 

SvSTrM  LOCATION- 

.National  Oiiice,  Regional  Offices, 
District  Offices,  Internal  Revenue 
Service  Centers,  and  tr;>  /*    stin 
Comphance  Center.  (See  iRS  appendix 
A  for  addresses.) 
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CATtGOfllES  OF  INDfVIDUALS  COVERED  BY  THE 
SVSTEM: 

K  ••.  IRS  and  Trpasury  persnnnel. 

CATEGORIES  OF  RECORDS  <N  THE  SYSTEM: 

Cadre  assignments-personal 
information  on  employees;  i.e.,  name, 
address,  phone  number,  family  data, 
security  clearance,  relocation 
assignment,  etc.  Alerting  rosters-current 
listing  of  individuals  by  name  and  title 
stating  their  work  and  home  address 
and  phone  numbers. 

authority  for  maintenance  of  the 
system: 

5  US.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED    N 
THE  SYSTEM,  INCUIDINQ  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES 

Records  and  ir.forir.dtior,  from  thoH" 
records  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice.  Disclosure  may  be 
made  during  judicial  processes;  (2) 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains. 

POtlCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING.  ANO 
DISPOSING  OF  RECORDS  W  THE  SYSTEM: 

STORAGE: 

Individual  forms,  correspondence  kept 
in  file  folders,  and  electronic  storage. 

RETRIEVABILrrV: 

Cddre  assignments  are  filed  by 
relocation  site  and  alerting  rosters  by 
title  of  list.  I 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETENTION  ANO  DISPOSAL: 

R-  cords  dre  maintained  in  accordance 
with  Records  Control  Schedule  301 — 
General  Records  Schedule  18,  Security 
and  Protective  Services  Records,  IRM 
1(15)59.31. 

SYSTEM  MANAGER'S)  ANO  ADDPtSS: 

C:;.t.i".  i:.,:,.^^.  Scc„;.;;,  ^cJ.:on. 
Facilities  Standards  Branch,  Facilities 
and  Information  Management  Support 
Division,  National  Office.  Regional 
Office.  District  Office,  Internal  Revenue 
Service  Center,  and  Austin  Compliance 
Center  Security  Officers.  (See  IRS 
appendix  A  for  addresses.) 

NOTIFICATIOM  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 


at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 

"RprnrH  arrp.ss  nrnrpdures"  below. 

RECORD  ACCESS  >>ROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager  in 
the  office  where  the  records  are  located. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 

above 

RECORD  SOURCE  CATEGORIES: 

Provided  by  individuals  themselves. 

SYSTEMS  EXEMS"ED  FROM  CERTAIN 
pnOviSiONS  0*^  i"Mf  ACT 


Treasur>    !RS   34.0U 
SYSTEM  NAME. 

Identification  Media  Files  System  for 
Employees  and  Others  Issued  IFS  ID — 

Treasurv'/IRS. 

S-'STEM  ..OCATiON. 

National  Office,  Regional  Offices, 
District  Offices,  Internal  Revenue 
Service  Centers,  Detroit  Computing 
Center,  Martinsburg  Computing  Center, 
and  the  Austin  Compliance  Center.  (See 
IRS  appendix  A  for  addresses.) 

CATEGO«!ES  Of    NCiVOviAlS  COVERED  BY  THE 
SYSTEM: 

IRS  employees  having  one  or  more 
items  of  identification  and  federal  and 
non-federal  personnel  working  in  or 
visiting  IRS  facilities. 

CATEGOO'ES  Of  BETORDS    ><  the  SYSTEM: 

Records  contain  individual  s  name, 
home  address,  and  other  personal 
information  and  reports  on  loss,  theft,  or 
destruction  of  pocket  commissions, 
enforcement  badges  and  other  forms  of 
identification. 

AUTHORITY  ^OO  M4'WT!:«<anCF  OF  TME 
SYSTEM: 

5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
^SEOS  AHO  THE  PURPOSES  OF  SUCH  USES; 

Records  and  information  from  these 
records  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice.  Disclosure  may  be 
made  during  judicial  processes;  (2) 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains. 


POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Corrpspondence  file  folders,  3X7  inch 
card  files,  and  magnetic  media. 

HETRIEVABIUrrY: 

Indexed  separately  by  name  and 
Identification  Media  serial  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12.  Acc.-ss 
to  the  records  is  restricted  to  officidl  use 
of  Internal  Revenue,  The  files  are  stored 
m  loci«.ed  secunty  containers  m  offices 
that  are  secured  during  non-work  hours. 

RETENTION  ANO  DISPOSAL 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  301 — 
General  Records  Schedule  11,  Space  and 
Maintenance  Records,  IRM  1(15)59.31. 

SYSTEM  MANAQER<S)  ANO  ADDRESS: 

Chief,  F^hysical  Security  Section, 
Facilities  Standards  Branch,  Facilities 
and  Information  Management  Support 
Division,  and  Chief,  Property,  Security 
and  Records  unit,  National  Office: 
Regional  Offices,  District  Offices, 
Internal  Revenue  Ser\'ice  Center  and 
Austin  Compliance  Center  Security 
Officers. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 
Individual's  name,  SS.N,  address  and 
type  of  ID  media,  plus  the  approximate 
date  that  he/she  was  issued  and/or 
returned  the  particular  item  of 
identification,  would  have  to  be 
furnished  to  the  Service  office  that 
issued  the  item  for  the  Service  to  be  able 
to  ascertain  whether  or  not  the  system 
contains  a  record  about  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appeanns  at  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager  in 
the  offices  where  the  record  is  located. 

CONTESTING  RECORD  PROCEDURES: 

See    Records  access  procedures" 
above. 
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RECORD  SOURCE  CATEGORIES: 

Information  is  generated  by  specific 
personnel  action  and  is  initially 
gathered  on  an  application  for 
employment.  The  information  .s 
confirmed  by  the  newly  hired  employee 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PfiOVIStONS  Of  THE  ACT: 

None. 
Treasury/IRS  34,014 

SVSTEM  name: 

Motor  Vehicle  Registration  and  Ernr>' 
Pass  Files — Treasury/IRS. 

SYSTEM  location: 

Internal  Revenue  Service  Centers  and 
the  Austin  Compliance  Center.  (See  IRS 
appendix  A  for  addresses.) 

categories  of  individuals  covered  by  the 
system: 

Individuals  requiring  continued  access 
to  the  facility  and  parking  area 
violators. 

categories  of  records  IN  TME  SYSTEM: 

Name  of  employee,  registered  owner 
of  vehicle,  branch,  telephone  number, 
description  of  car.  license  number, 
employees  signature,  name  and 
expiration  date  of  insurance,  parking 
violations,  decal  number. 

AUTHORrrY  for  maintenance  of  the 

SYSTEM: 

5U.S.C.  301, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
TME  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  and  information  from  these 
records  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice.  Disclosure  may  be 
made  during  judicial  processes;  (2) 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

P'lle  folders  and  card  files. 

RETHIEVABIUTY: 

Indexed  by  name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  th-m 
those  provided  bv  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 


IRM  1(15)59.1  through  IRK!  1(15)59.32. 
Generally,  records  are  periodicJilly 
updated  to  reflect  changes  and 
maintained  as  long  as  needed 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Security  Function  at  Internal 
Revenue  Service  Centers  and  the  Austin 
Compliance  Center.  (See  IRS  appendix 

A  for  addresses  ) 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  aeterrr.me  if 
this  system  of  records  contains  a  recorc 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
■at  31  CFR  part  1,  subpart  C.  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager  in 
the  of! ice  where  the  record  is  located. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

l.nfonnation  is  supplied  by  individual, 
except  for  parking  violations 
information  which  is  supplied  by 

Security  guard  personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
Treasury/IRS  34016 

SYSTEM  NAME: 

Security  Clearance  Files — Treasury/ 
IRS 

SYSTEM  LOCATION; 

National  Office,  Regional  Offices. 
District  Offices,  Internal  Revenue 
Service  Centers,  and  the  Austin 
Compliance  Center.  (See  IRS  appendix 
A  for  addresses) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

Employees  of  the  internal  Revenue 
Service  reqiiiring  a  security  clearance, 
having  their  security  clearance 
cancelled  or  transferred  and  individuals 
who  have  violated  IRS  security 
regulations  regarding  classified  national 
.security  information. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  contain  individual's  name, 

employing  office,  date  of  security 
clearance,  level  of  clearance,  reason  for 


the  need  for  the  national  security 
clearance,  and  any  changes  in  such 
clearance.  Security  violations  records 
contain  name  of  violator,  circumstance 
of  violation  and  supervisory  action 
takf>n 

*UTMO«ITV  fOn  tAAlH^lHAHCt   O*   IHt 
S>STFM 

5  U.S.C.  301. 

ROUTINF  USES  Of  RECORDS  UKIH''  MHfD  IW 

THt  SVSTIiM,  IKCIUDING  Ci'TGORitS  D»' 
USERS  AND  TMt   PURI>OSf  S  OF  SiJCM  IJSCS 

kecoras  and  inionnation  from  tnese 
records  may  be  used  to:  (1)  Disclose 
Information  to  the  Department  of  justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice.  Disclosure  may  be 
made  during  judicial  processes;  (2) 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (3)  provide 
information  to  agencies  and  on  a  need- 
to-know  basis  to  determine  the  current 
status  of  an  individual's  security 
clearanro 

POLICIES  AND  PWftCTiCtS  roB  S'OHiNQ, 
RETRIEVING.  ACCESSING,  RETAINING,    AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTfir. 

STORAGE: 

Correspondence  file  folder*. 

RETRItVABILITY 

Indexed  by  name  and  cross  filed  by 
functional  area. 

SAFEGUARDS: 

A_L.Lbi  uontrols  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12.  Stored 
In  locked  security  container  in  onices 
which  are  locked  or  guarded  during  non- 

RETENTICm  AND  DISPOSAL. 

Records  are  maintained  in  accordance 
with  Records  DisfKisition  Handbooks, 

IRM  in.'^l.^q  1  thrnnch  IRM  1f1 5159.32. 

S*STEM  MANAQER{S)  AND  ADDRESS. 

Chief,  Physical  Security  Section. 
Facilities  Standards  Branch.  Facilities 
and  Information  Management  Support 
Division.  National  Office,  for  security 
violations;  and  Chief,  Employment 
Branch,  Personnel  Division.  National 
Office  for  security  clearances. 

NOTinCATtCW  PROCEDURE 

inuiviuuais  seeking  lo  determine  if 
this  system  of  records  contains  a  record 
I>ertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 
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RECOnO  ACCESS  P«OCEOURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  or  seei<ing  to  contest  its  content, 
may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  appropriate  system 
manager. 

CONTESTING  RECORD  PROCEDURES; 

S'e  "Record  access  procedures' 
above. 

RECORD  SOURCE  CATEGORIES: 

information  is  provided  by  the 
employee,  his/her  supervisor  or 
employee's  personnel  record.  Security 
violation  information  is  obtained  from  a 
variety  of  sources,  such  as  guard 
reports,  security  inspections. 
supervisor's  reports.  Internal  Audit 
Reports,  etc. 

SYSTEMS  EXEMPTED  FROM  CER-'A  w 
PROVISIONS  Of  TWE  ACT: 

None. 

Treasury.'IRS  U.Z'.a 

SVSTEM  NAME;  ' 

Integrated  Data  Retrieval  System 
(IDRS)  Security  Files— Treasury/IRS. 

SYSTEM  location: 

Dstrict  Offices,  Internal  Revenue 
Service  Centers,  and  the  Austin 
Compliance  Center.  (See  IRS  appendix 

A  for  addresses.) 

CATEGORIES  OF  INOtVIOUALS  COVEaEO  a'      mE 
8>STEM: 

Individual  employees  who  input  or  are 
authorized  to  input  IDRS  transactions  or 
who  are  subjects  of  IDRS  inputs. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Record  logs  of  the  employees  who  are 
authorized  access  to  IDRS  and  of 
employee  inputs  and  inquiries  processed 

through  IDRS  •prTriinHl« 

AUTHORITY  FOR  MAINTENANCE   CF   THE 
SYSTEM 

5  U.S.C.  301;  26  U.S.C.  7602,  7801  and 

7802- 

RO'J"'INE  'JSES  OF  RECOUPS  MAiNTAiNEO  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  0*= 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

Disclosures  are  not  made  outside  the 
Department. 

POLICIES  AHO  PRACTICES  fcr  Stcb^NG 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  Of  RECORDS  IN  THE  S^S^EM 

STORAGE: 

Magnetic  media,  disk,  flat  paper,  lists, 
and  card  files. 


retrievasiuty: 

Indexed  by  employee's  social  security 
number  or  employer  identification 
number.  Also  retrievable  by  the  name  of 
the  taxpayer  who  is  subject  of  IDRS 
inputs. 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

retention  and  disposal: 

Records  are  maintained  in  accordance 
with  Record  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Program  Management  and 
Evaluation  Section.  Information  System 
Risk  Management  Branch,  Systems 
Management  Division,  Information 
System  Management.  National  Office. 

notification  procedure: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFT?  part  1.  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

Rf COBO  ACCESS  PROCEDURES. 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Austin  Compliance  Center,  or  Internal 
Revenue  Service  Center  or  District 
Office  servicing  the  area  in  which  the 
individual  resides.  (See  IRS  appendix  A 
for  addresses.) 

contesting  record  procedures: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  ■:,  * ''I  GO«iES. 

Information  is  supplied  by  the  IRS 
employee  on  standard  personnel  forms 
and  computer  generated  records  of  all 
inputs  to  IDRS.  Data  may  also  be 
retrieved  from  other  published  systems 
of  records  used  in  the  processing  of  this 
system. 

systems  exempted  from  certain 

provisions  of  the  act: 

None. 
Treasury/IRS  36.001 

system  name: 

Appeals.  Grievances  and  Complaints 
Records — Treasury/IRS. 


SYSTEM  location: 

National  Office.  Regional  Offices, 
Distnct  Offices.  PODs,  Interna!  Revenue 
Service  Centers,  Detroit  Computing 
Center,  Martmsburg  Computing  Center, 
and  the  Austin  Compliance  Center.  (See 
IRS  appendix  A  for  addresses). 

CATEGORIES  Of  INOrVIOUALS  COVERED  BY  THE 
SYSTEM: 

Appiic;i.nts  for  Federal  employment, 
current  and  former  Federal  employees 
(including  annuitants)  who  submit 
appeals,  grievances,  or  complaints  for 
resolution. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  contains 
information  or  documents  relating  to  a 
decision  or  determination  made  by  an 
agency  or  other  appropriate  action 
organization  (e.g..  Office  of  Personnel 
Management.  Equal  Employment 
Opportunity  Commission,  .Merit  Systems 
Protection  Board)  affecting  an 
individual.  The  records  consist  of  the 
initial  appeal  or  complaint,  letters  or 
notices  to  the  individual,  record  of 
hearings  when  conducted,  materials 
placed  into  the  record  to  support  the 
decision  or  determination,  affidavits  or 
statements,  testimonies  of  witnesses, 
investigative  reports,  instructions  to  an 
agency  about  action  to  be  taken  to 
comply  with  decisions,  and  related 
correspondence,  opinions  and 
recommendations, 

authority  for  maintenance  of  the 
system; 

5  U.S.C.  1302.  3301,  3302,  4308,  5115. 
5338.  5351.  5388,  7105,  7151,  7154,  7301, 
7512.  7701  and  8.347.  Executive  Order 
9830,  10577,  10987,  -11222,  11478  and 
11491:  and  Fub.  L  92-261  (EEO  Act  of 
1972),  and  Pub,  L  93-2.59 

ROUTINE  USES  OF  RECORDS  MAINTAINED  iN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES. 

D!s(.;ijsurp  of  returns  and  return 
information  may  be  only  made  as 
provided  by  26  I'.S.C.  6103,  Records 
other  than  returns  and  return 
information  m.ay  be  used  to:  (1)  Provide 
information  to  a  Member  of  Congress 
regarding  the  status  of  an  appeal, 
complaint  or  grievance;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomies  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations:  (3)  disclose  information  to  a 
Federal,  state,  or  local  agency. 
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maintaining  ci\  i!.  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (4)  provide  information  to 
the  Depa.'tment  of  Justice  for  the 
purpose  of  litigating  an  action  or  seeking 
legal  advice.  Disclosure  may  be  made 
during  judicial  processes;  (5)  provide 
information  to  other  agencies  to  the 
extent  provided  by  law  or  regulation 
and  as  necessary  to  report  apparent 
violations  of  law  to  appropriate  law 
enforcement  agencies;  (6)  provide 
records  and  information  to  the  Office  of 
Personnel  Management.  Merit  Systems 
Protection  Board  or  Equal  Employment 
Opportunity  Commission  for  the 
purpose  of  properly  administering 
Federal  Personnel  Systems  in 
accordance  wi;h  applicable  laws. 
Executive  Orders  and  regulations,  (7j 
disclose  relevant,  non-privileged 
information  to  a  court,  magistrate,  or 
adm.inistrative  tribunal,  including  the 
presentation  of  e\idence,  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (8)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  inform.ation  pertinent  to  the 
investigation.  (10)  provide  information 
to  a  congressional  office  in  response  to 
an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Card  files,  flat  paper,  lists,  forms, 
folders,  binder,  microfilm  and 
microftche.  punch  card,  and  magnetic 
media. 

retrievabiuty: 

Indexed  by  the  names  and  case 
number  of  the  individuals  on  whom  they 
are  maintained. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  the  Manager's 
Security  Handbook, 'IR.M  i;i6)12.  This  is 
also  in  conformance  w  ith  existing  EEOC 
regulations. 


RETENTION  AND  DISPOSAL 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  301 — 
General  Records  Schedules.  IRM 
1(15)59.31. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

(dj  EEO  Discrimination  Complaint 
Records — Regional  Complaints  Center 
Directors:  (b)  all  other  records — 
Director,  Human  Resources  Division,  or 
Chief,  Personnel  Branch,  appropriate 
office  (See  IRS  appendix  A  for 
addresses  1 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  to: 
District  Director  for  each  District  whose 
records  are  to  be  searched;  Service 
Center  Director  for  each  Service  Center 
whose  records  are  to  be  searched: 
Director.  Martinsburg  Computing  Center 
(for  computing  center  employees  only); 
Director,  Detroit  Computing  Center  (for 
computing  center  employees  only); 
Director.  Austin  Compliance  Center  (for 
compliance  center  employees  only): 
Regional  Commissioner  for  each 
Regional  Office  whose  records  are  to  be 
searched;  Director.  Personnel  Division, 
National  Office;  Assistant 
Commissioner  Human  Resources. 
National  Office;  Regional  Counsel  for 
each  region  whose  records  are  to  be 
searched;  Assistant  Chief  Counsel 
(Disclosure  Litigation)  for  records  in  the 
National  Office  of  Chief  Counsel.  (See 
IRS  appendix  A  for  addresses.) 
Individuals  should  provide  their  name, 
date  of  birth,  agency  in  which  employed, 
and  the  approximate  date,  and  the  kind 
of  action  taken  by  the  agency  when 
making  inquiries  about  records. 

RECORD  ACCESS  PROCEDURES: 

individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  the  appropriate  official 
listed  above.  Individuals  should  provide 
their  name,  date  of  birth,  POD, 
approximate  date,  and  the  kind  of  action 
taken  by  the  agency  when  requesting 
access  to.  or  contest  of,  records. 

CONTESTING  RECORD  PROCEDURES: 

Sue    Record  access  procedures" 
above. 


RECORD  SOURCE  CATEGORIES: 

(1)  Individual  to  whom  the  record 
pertains;  (2)  Agency  and/or  other 
authorized  Federal  officials;  (3) 
Affidavits  or  statements  from  employee; 
(4)  Testimony  of  witnesses;  (5)  Official 
documents  relating  to  the  appeal, 
grievance,  or  complaints;  (6) 
Correspondence  from  specific 
organization  or  persons. 

SVS'^EMS  EXEMPTED  FROM  CFRT*iN 

PROVISIONS  0'  THt  ACT 

None. 

T'easu'"y1RS  36  OC: 

S  •S"'EW   NftMf 

Employee  Activity  Records — 

Treasur>'/IRS. 

SvS^'tM  LOCATION 

National  Office,  Regional  Offices, 
District  Offices,  PODs,  Internal  Revenue 
Service  Centers,  Detroit  Computing 
Center,  Martinsburg  Computing  Center, 
and  the  Austin  Compliance  Center.  (See 
IRS  appendix  A  for  addresses.) 

CATEGORIES  Of  INDfViOUALS  COvf  R(,  •:   p«    •  nf 
SYSTEM: 

Current  and  former  employees  of  the 
Internal  Revenue  Service. 

CATEGORIES  Of  RECORDS  IN  thj   SvS'IM 

This  system  contains  records  ana 
information  relating  to  voluntary 
employee  activities  and  functions  which 
are  not  directly  related  to  the  mission  of 
the  IRS  or  any  of  its  functional 
components.  These  records  will  contain 
the  names  of  participants  and  such  other 
information  only  to  the  extent  that  it  is 
necessary  for  the  operation  of  the 
activity. 

AUTHOR''^"*    f  OB  •MAIN'^tHANCt   0«    TmL 
SYSTEM. 

ROU"-NE  uSt:S  Of  WfCORDS  MAiN"4»  »«(  C  ih 
TMf   SVSTEM,  INC.i.UDING  CA'fCOHflS  OF 
USERS  AMD  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  information  to  the  Department 
of  Justice  for  the  purpose  of  litigation  an 
action  or  seeking  legal  advice. 
Disclosure  may  be  made  during  judicial 
processes;  (2)  disclose  relevant, 
nonprivileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (3)  provide  information  to 
officials  of  labor  organization 


14053 


Federal  Register 


April  17,  1992  /  Notices 


recognized  under  5  U.S.C.  chapter  71 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation;  (4) 
provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation;  (5)  provide  Infonnation  to 
a  Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

POLICIES  AND  PSACTICES  FOB  STOWING, 
BE'^IEV'NG.  ACCESSING.  RET4IN:Na,  AND 
DISPOSING  OF  RECORDS  IN  THE  SvS''>J 

STORAGE: 

Paper  records  and  magnetic  media. 

RETPlEVABtUTY: 

Indexed  by  the  name  of  the 
individuals  on  whom  they  are 

maintained. 

SAFEGUAflOS;  I 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12.  This  is 
in  conformance  with  existing  0PM 

reeulations. 

RETENTION  AND  OtSPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IR.M  1(15)59.32. 

SVS'^EM  MANAG£3(S)  AND  AaORESS: 

Superv  isor  of  the  organizational 
segment  participating  in  the  activity. 
(See  IRS  appendix  A  for  addresses.) 

NOTIFICATTON  PT>OCEDURe; 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 
Inquiring  individuals  need  only  provide 
their  name. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager  or 
the  individual  designated  to  maintain 
the  record.  Inquiring  individuals  need 
only  provide  their  name. 

CONTESTING  RECORD  PROCEDURES: 

See    Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  derived  only  from  the 
individual  to  whom  the  record  pertains. 


SYSTEMS  EXEMPTED  FROM  CERTAIN 

PROVISIONS  OF  THE  act: 
None. 

Treasury/IRS  36.003 

SYSTEM  name: 

General  Persormel  and  Payroll 
Records — Treasury/IRS. 

SYSTEM  LOCATKM: 

National  Office.  Regional  Offices. 
District  Offices.  PODs.  Internal  Revenue 
Service  Centers.  Detroit  Computing 
Center,  Martinsburg  Computing  Center, 
and  the  Austin  Compliance  Center. 
Payroll  records  are  maintained  at  the 
Detroit  Computing  Center.  (See  IRS 
appendix  A  for  addresses.) 

■:af -"jOO'ES  of  INDIV"-;iJftl?  CCVtFRED  RV  THE 
S  -  S '  e  «* 

Prospective,  current  and  former 
employees  of  the  IRS. 

CATEGORIES  OF  RECORDS  IN  THE  SfSTEM: 

This  system  consists  of  a  variety  of 
records  relating  to  personnel  actions 
and  determinations  made  about  an 
individual  while  employed  in  the 
Federal  service.  These  records  contain 
data  on  individuals  required  by  the 
Office  of  Personnel  Management  (OPM) 
and  maintained  in  the  Official  Personnel 
Folder  (OPF).  The  OPF  may  also  contain 
letters  of  commendation;  awards  from 
non-Federal  organizations; 
recommendations  for  Federal  awards; 
awards;  reprimands;  adverse  or 
disciplinary  charges;  records  relating  to 
life  insurance,  health  insurance, 
designation  of  beneficiary;  training;  and 
other  records  which  OPM  and  IRS 
require  or  permit  to  be  maintained  in  the 
OPF.  This  system  also  includes  records 
which  are  maintained  in  support  of  a 
personnel  action  such  as  a  position 
management  or  position  classification 
action,  a  reduction-in-force  action 
(including  such  documents  as  retention 
registers  and  notices),  and  priority 
placement  actions.  Other  records 
maintained  about  an  individual  in  this 
system  are  evaluation  records,  including 
appraisal,  expectation  and  payout 
records;  employee  performance  file 
(EPF)  records  (includes  performance 
ratings);  suggestion  files:  award  files; 
financial  and  tax  matters;  back  pay  files; 
jury  duty  records;  special  emphasis 
programs  records,  such  as  Upward 
Mobility  and  Handicapped;  outside 
employment  statements;  clearance  upon 
separation;  Unemployment 
Compensation  Records;  adverse  and 
disciplinary  action  files;  supervisory 
drop  files;  records  relating  to  personnel 
actions  correcting  a  pay  problem; 
employment  of  relatives;  furlough/recall 
records;  work  measurement  records; 


emergency  notification,  employee 
locator  and  current  address  records; 
other  records  relating  to  the  stntus  of  an 
individual;  Executive  Resources  rce:ords 
and  Senior  E.\ecutive  Service  records; 
Management  Careers  Program  records; 
and  correspondence  files  pertaining  to 
any  personnel  information  contained  in 
this  notic'\  Payroll  records  included  m 
this  system  are  data  storage  and  file 
records  system  for  processing  payroll 
and  personnel  actions,  consisting  of 
records  of  time  and  attendance,  leave. 
tax  withholding,  bond  purchases  and 
issuances,  emergency  salaries,  overtime 
and  holiday  pay,  optional  payroll 
deductions,  and  minority  group 
designator  codes. 

AUTHORITY  FOR  WAIVTE.SANCE  OF  TV^E 
SVSTEM: 

5  U.S.C.  301. 1302.  2951.  4118,  4308  and 
4506;  and  Executive  Order  10561. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  tS 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
tSERS  AND  THE  PURPOSES  OF  SUCH  USES. 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Provide  information  to  a  prospective 
err.ployer  of  an  IRS  employee  or  former 
IRS  employee;  (2]  provide  data  to  update 
Federal  Automated  Career  Systems 
(FACS),  Executive  Inventory  File,  and 
security  investiga'ions  index  on  new 
hires,  adverse  actions,  and  terminations; 
(3)  provide  information  to  a  Federal, 
state,  or  local  agency,  other 
organizations  or  individuals  in  order  to 
obtain  relevant  and  pertinent 
information  about  an  individual  which  is 
necessary  for  the  hinng  or  retention  of 
an  individual;  letting  of  a  contract;  or 
the  issuance  of  a  license,  grant  or  other 
benefit;  (4)  request  information  from  a 
Federal,  state,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  or  other  pertinent 
agencies:  [5)  provide  information  to  the 
Department  of  Justice  for  the  purpose  of 
litigating  an  action  or  seeking  legal 
advice.  Disclosure  may  be  made  during 
judicial  process;  (6)  provide  information 
to  other  agencies  to  the  extent  provided 
by  law  or  regulation  and  as  necessary  to 
report  apparent  violation  of  law  to 
appropriate  law  enforcement  agencies; 
(7)  provide  information  or  records, 
where  there  is  an  indication  of  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  to  any  other  appropriate  agency, 
whether  Federal,  state,  or  local,  charged 
with  the  responsibility  of  investigating 
or  prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  rule,  regulation,  or  order  issued 
pursuant  thereto  or  upon  request  of  such 
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agency  when  the  agency  is  investigating 
the  possible  violation  of  their  rules  or 
regulations;  (8)  provide  records  to  the 
Office  of  Personnel  Management,  Mer;t 
S>'stems  Protection  Board,  Equal 
Employment  Opportunity  Commission. 
and  General  Accounting  Office  for  the 
purpose  of  properly  administering 
Federal  Personnel  systems  or  other 
agencies'  systems  in  accordance  with 
applicable  laws.  E.xecutive  Orders,  and 
applicable  regulations;  (9)  provide 
information  to  hospitals  and  similar 
institutions  or  organizations  involved  in 
voluntarj'  blood  donation  activities;  (10| 
prd\ide  information  to  educational 
institutions  for  recruitment  and 
cooperative  education  purposes;  (11) 
provide  information  to  a  Federal,  state. 
or  local  agency  so  that  the  agency  may 
adiudicate  an  individual's  eligibility  for 
a  benefit,  such  as  a  state  unemployment 
compensation  board,  housing 
administration  agency  and  Social 
Security  Administration:  (12)  provide 
information  to  financial  institutions  for 
payroll  purposes;  (13)  provide 
information  to  another  agency  such  as 
the  Department  of  Labor  or  Social 
Security  Administration  and  state  and 
local  tax.:ng  authorities  as  required  by 
law  for  payroll  purposes;  (14)  provide 
information  to  Federal  agencies  to  effect 
inter-agency  salary  offset;  to  effect  inter- 
agency administrative  offset  to  the 
consumer  reporting  agency  for  obtaining 
commercial  credit  reports;  and  to  a  debt 
collection  agency  for  debt  collection 
services,  (15)  provide  information  to 
officials  of  labor  organizations 
recognized  under  5  U.S.C,  chapter  71 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation;  (16) 
provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation;  (17)  provide  information 
to  a  congressional  office  in  response  to 
an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(18)  disclose  relevant,  non-privilcged 
information  to  a  court,  magistrate,  or 
administrative  tribunal,  including  the 
presentation  of  evidence,  disclosure  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (19)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (20)  disclosure  of 
information  about  particular  Treasury 
employees  may  be  made  to  requesting 
Federal  agencies  or  non-Federal  entities 


under  approved  computer  matching 
efforts,  limited  to  only  those  data 
elements  considered  relevant  to  making 
a  determination  of  eligibility,  under 
particular  benefit  programs 
administered  by  those  agencies  or 
entities  or  by  the  Department  of  the 
Treasury  or  any  constituent  unit  of  the 
Department,  to  improve  program 
integrity,  and  to  collect  debts  and  other 
monies  owed  under  those  programs. 

OlSCtOSURE  TO  CONSUMER  REPORTINQ 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12)  Disclosures  of  debt 
information  concerning  a  claim  against 
an  individual  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  use.  leaiaim  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3-'01(a)f3]l 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  m  TME  SYSTEM; 

STORAGE: 

Magnetic  media,  discs,  forms, 
punched  cards,  flat  paper,  lists,  card 
files,  forrr^s.  folders,  binders,  microfilm 
and  microfiche. 

RETRIEVABIUTV: 

Records  are  indeved  b.v  any 
combination  of  name,  birthdate,  social 
security  number,  or  employee 
identification  number. 

SAFEGUARDS: 

Access  controls  will  be  not  less  than 

those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12.  This  is 
also  in  conformance  with  existing  OPM 

and  CAO  repulations 

RETENTION  AND  DISPOSAL; 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  301— 
General  Records  Schedules,  IRM 
1(15)59.31. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Human  Resources  Division, 
and  Chief,  Personnel  Branch. 
appropriate  office  (See  IRS  Appendix  A 
for  addresses);  Executive  Secretary, 
Executive  Resources  Board  (for 
executive  resource  records). 

NOTIFICATION  PROCEDURE: 

IndiMduals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CF'R  part  1,  subpart  C.  appendix  B. 
Inquiries  should  be  addressed  to: 
District  Director  for  each  District  whose 
records  are  to  be  searched;  Service 
Center  Director  for  each  Service  Center 


wliose  records  are  to  be  searched; 
Director,  Martinsburg  Computing  Center 
(for  computing  center  employees  only); 
Director,  Detroit  Computing  Center  (for 
computing  center  employees  only); 
Director.  Austin  Compliance  Center  (for 
compliance  center  employees  only); 
Regional  Commissioner  for  each 
Regional  Office  whose  records  are  to  be 
searched;  Director.  Human  Resources 
Division,  National  Ofilce;  for  each 
appropriate  Division  in  the  National 
Office;  Regional  Counsel  for  each  region 
whose  records  are  to  be  searched; 
Assistant  Chief  Counsel  (Disclosure 
Litigation)  for  records  in  the  National 
Office  of  Chief  Counsel;  (See  IRS 
appendix  A  for  addresses.)  Inquiries 
should  include  name,  date  of  birth, 
social  security  number  and  post-of-duty. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  the  appropriate  official 
listed  above.  Former  IRS  employees  who 
wish  to  gain  access  to  their  records 
should  direct  such  a  request  in  writing, 
including  their  name,  date  of  birth,  and 
social  security  number,  to:  National 
Personnel  Records  Center.  National 
Archives  and  Records  Administration, 
9700  Page  Boulevard,  St.  Louis,  Missouri 
63132. 

CONTESTING  RECORD  PROCFOURrS: 

See  "Record  ul,l-t;^si^  pruueiiures" 
above. 

RECORD  SOURCl  CATJOORIES: 

Information  in  this  system  of  records 
either  comes  from  the  individual  to 
whom  it  applies  or  is  derived  from 
information  supplied  by  that  individual, 
except  information  provided  by  agency 
officials.  Payroll  information  is  compiled 
from  existing  master  records,  i.e., 
employees'  official  personnel  folders,  or 
the  employee.  Information  is  also 
obtained  directly  from  an  employee, 
payroll  coordinator,  or  administrative 
officer. 

SYSTtMS  EXFMPTtO  FBOM  C.FRt*IN 

PROVISIONS  or  THE  ACT 

None. 

SvS-ftM  NAME: 

Medical  Records — Treasury /IRS. 

SYSTEM  location: 

(1)  Applicants  and  current  IRS 
employees:  National  Office,  Regional 


14060 


Federal  Register  ,'  Vt 


\n,  75  /  Fri 


U  tl  v . 


April  17,  1992  /  Notices 


0:'';:es,  D'.str,::!  Off  rt  s,  PODs,  Internal 
Revenue  Service  Ccr'en.  Detroit 
Con^-pi-itTB  Center,  Martinsburg 
Computing  Center,  and  the  Austin 
Compliance  Center.  (See  IRS  appendix 
A  for  addresses):  (2)  Former  IRS 
employees:  National  Personnel  Records 
Center,  9700  Page  Blvd..  St.  Louis. 
Missouri  63132.  Records  may  also  be 
maintained  in  the  offices  listed  under  (1) 
above. 

CATtaORIES  OF  tNO^VOuAi-S  COVCBEO  BY  THE 

system: 

(1)  Applicants  for  IRS  employment;  (2) 
Applicants  rejected  on  medical  grounds; 

(3)  Applicants  for  disability  retirement 
under  the  Civil  Service  Retirement  Law; 

(4)  IRS  employees;  (5)  Former  IRS 
employees;  (6)  Visitors  of  IRS  offices 
who  require  medical  attention  while  on 
the  premises.  i 

CATEGORIES  OF  SECORDS  '-H  '^»i  SYSTEM: 

(1]  Applications  for  IRS  employment 
containing  information  relating  to  an 
individual's  medical  qualifications  to 
hold  a  position  in  the  IRS:  (2) 
Applications  rejected  on  medical 
grounds.  Information  relating  to  an 
applicant's  rejection  for  a  position 
because  of  medical  reasons:  (3) 
Disability  retirement  records, 
information  relating  to  an  individual's 
capability  (physical  or  mental)  to 
satisfactorily  perform  the  duties  of  the 
position  he  or  she  holds  or  held;  (4) 
Health  unit  medical  records  (Federal 
civilian  employees);  (5)  Information 
relating  to  an  employee's  participation 
in  an  occupational  health  services 
program;  (6)  Qualification  examinations 
(Federal  employees).  Information  relates 
to  pre-employment,  or  periodic  re- 
qualification  medical  examinations  to 
assure  that  the  incumbents  are  qualified 
(physically  and  mentally)  to 
satisfactorily  perform  the  duties  of  the 
position;  (7)  Fitness-for-duty 
examinations.  Information  relating  to  a 
medical  examination  to  determine  an 
individual's  physical  or  mental 
condition  with  respect  to  ability  to 
satisfactorily  perform  the  duties  of  the 
position  held;  (8)  Alcohol/drug 
employee  assistance  records. 
Information  relating  to  employee 
participation  in  the  Federal  Civilian 
.•Mcoholism  and  Drug  Abuse  Program; 
(9)  Injury  Compensation  Records. 
Information  relating  to  on-the-job 
injuries  of  employees  and  former 
employees;  (10)  Records  relating  to  the 
Blood  Donor  Program;  (11)  Records 
relating  to  drug  testing  program. 


«i;tmO*»'TV  F0«  MAtWTENANCf  O*  TME 

Medical  Information  relating  to  the 
Retirement,  Life  Insurance  and  Health 
Benefits  Programs — 5  U.S.C.  chapters  81. 
87,  and  89.  Information  for  Federal 
employment — 5  U.S.C.  3301.  Information 
relating  to  the  Alcoholism,  Drug  Abuse 
and  Employee  Assistance  Programs — 
Public  Laws  91-616  and  92-255  as 
amended  by  Public  Law  93-282  in  regard 
to  confidentiality  of  patient  records. 
Information  relating  to  the  Occupational 
Health  Program— 5  U.S.C.  7901. 
Information  relating  to  workmen's 
compensation — 5  U.S.C.  8101. 
Information  relating  to  drug  testing — 5 
U.S.C.  7301. 

ROUTtNE  USES  OF  mCOROS  MAINT«iwEO  in 
THE  SYSTEM,  INCLIMMNQ  CATEOORiES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  and  information  contained  in 
these  records  may  be  used  to:  (1) 
provide  information  to  other  Federal 
agencies  responsible  for  other  Federal 
benefits  programs  administered  by  the 
Office  of  Workers'  Conrpensation 
Programs;  Retired  Military  Pay  Centers; 
Veterans  Administration;  Social 
Security  Administration;  Office  of 
Personnel  Management;  Private 
contractors  engaged  in  providing 
benefits  under  Federal  contracts;  (2) 
disclose  information  to  the  Department 
of  Justice  for  the  purpose  of  litigating  an 
action  or  seeking  advice.  Disclosure  may 
be  made  during  judicial  processes;  (3) 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains.  (4)  disclose 
information  to  other  agencies  to  the 
extent  provided  by  law  or  regulation;  (5) 
disclosure  may  be  made  to  the 
appropriate  Federal,  state  or  local 
agency  where  there  is  an  indication  of  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature;  (6)  Federal,  state,  or  local 
agencies  in  order  to  obtain  or  release 
relevant  and  pertinent  information  to  an 
agency  decision  concerning  the  hiring  or 
retention  of  an  individual,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract  or  the  issuance  of  a  license, 
grant  or  other  benefit;  (7)  disclose 
information  to  the  Public  Health  Service; 
(8)  disclose  information  to  an 
individual's  private  physician  where 
medical  considerations  or  the  content  of 
medical  records  indicate  that  such 
release  is  appropriate;  (9)  disclose 
information  to  an  agency  designated 
employee  representative  where  such 
representative  is  required  by  the  Office 
of  Personnel  Management;  (10)  disclose 
information  to  hospitals  and  similar 
institutions  or  organizations 


participating  in  blood  donor  activities; 
(11)  disclosure  of  Alcoholism,  Drug 
Abuse,  and  Employee  Assistance 
records  are  limited  under  Public  Laws 
91-€16,  92-255.  and  93-282:  (12)  disclose 
information  to  the  Equal  Employment 
Opportunity  Commission  when  needed 
to  resolve  a  complaint:  (13)  disclose 
relevant,  non-privileged  information  to  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (14)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (15)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING!,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

-Magnetic  media,  discs,  flat  paper, 
lists,  forms,  folders,  card  files,  microfilm 
and  microfiche. 

RETRIEV  ABILITY: 

Records  are  indexed  by  name,  social 
security  number,  date  of  birth  and/or 
claim  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Managers 
Security  Handbook.  IRM  ;{16)12. 

RETENTION  AND  DISPOSAL; 

Records  are  maintained  m  accordance 
with  Records  Control  Schedule  301 — 
General  Records  Schedules.  !RM 
1(15)59.31. 

SYSTEM  MANAGEP(S)  AND  ADDRESS: 

Director,  Human  Resources  Division, 
or  Chief,  Personnel  Branch,  appropriate 
office;  Associate  Chief  Counsel  (Finance 
and  Management),  Regional  and  District 
Counsels.  (See  IRS  appendix  A  for 
addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  to: 
District  Director  for  each  District  whose 
records  are  to  be  searched;  Service 
Center  Director  for  each  Service  Center 
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whose  records  are  to  be  searched; 
Director,  Marlinsburg  Computing  Center 
(for  Computing  Center  employees  only). 
Director,  Detroit  Computing  Center  (for 
Computing  Center  employees  only): 
Director,  Austin  Compliance  Center  (for 
Compliance  Center  employees  only); 
Regional  Commissioner  for  each 
Regional  Office  whose  records  are  to  be 
searched;  Director,  Human  Resources 
Division.  National  Office;  Assistant 
Commissioner  (Human  Resources  and 
Support).  National  Office:  Regional 
Counsel  for  each  region  whose  records 
are  to  be  searched:  Assistant  Chief 
Counsel  (Disclosure  Litigation)  for 
records  in  the  National  Office  of  Chief 
Counsel.  [See  IRS  appendix  A  for 
dddresses.j  Former  employees  should 
direct  inquiries  to:  The  National 
Personnel  Records  Center,  9700  Page 
Blvd.,  St.  Louis.  Missouri  63132. 
Individuals  requesting  information 
about  this  system  of  records  should 
provide  their  full  name,  date  of  birth, 
social  security  number,  name  and 
address  of  office  in  which  currently  or 
formerly  employed  in  the  Federal 
service,  and  annuity  account  number,  if 
any  has  been  assigned. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  appropriate  official 
listed  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 

above. 

RECORD  SOURCE  CATEGORIES: 

(1)  The  individual  to  whoir;  the  record 
pertains;  (2)  private  physicians;  (3) 
Medical  institutions:  (4)  Office  of 
Workers  Compensation  Programs;  (5] 
Military  Retired  Pay  Systems  Records; 
(6)  Federal  civilian  retirement  systems 
other  than  Civil  Service  Retirement 
System:  (7)  Gen;?rai  Accounting  Office 
pay,  leave  allowance  cards,  (8)  0PM 
Retirement.  Life  Insurance  and  Health 
Benefits  Records  System:  (9)  OPM 
Personnel  Management  Records  System 

SYSTEMS  EXEMPTED  FROM  CtBTAJN 
PROVISIONS  OF  THE  ACT: 

None. 
Treasury/IRS  36.008 

SYSTEM  NAME: 

Recruiting,  Examining  and  Pictcement 
Records — Trea8ur>/IRS. 


SYSTEM  LOCATION: 

National  Office.  Regional  Offices, 
District  Offices.  PODs,  Internal  Revenue 
Service  Centers,  Detroit  Computing 
Center,  Martinsburg  Computing  Center, 
and  the  Austin  Compliance  Center,  (see 
IRS  appendix  A  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERf  0  BY  THE 
SYSTEM; 

Applicants  for  IRS  employment, 
current  and  former  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  information 
relating  to  education,  training, 
employment  history  and  earnings,  tests, 
results  of  written  tests,  test  scores, 
qualification  determinations, 
evaluations,  appraisals  of  potential, 
interview  records,  responses  to  test 
items  and  questionnaires,  honors,  and 
awards  or  fellowships.  Other 
information  maintained  in  the  records 
includes  military  service,  date  of  birth. 
birthplace.  SSN,  home  address.  Records 
may  also  be  maintained  on  suitability 
determinations,  employee  participation 
in  special  emphasis,  placement  and 
recruiting  programs,  and  employee 
turnover  records.  This  system  also 
includes  correspondence  files  relating  to 
the  above  mentioned  records.  Personnel 
research  and  test  validation  records  are 
included  in  this  system. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  1302,  3109.  3301,  3302.  3304. 
3306,  3307,  3309,  3313,  3317,  3318,  3319, 
3326,  3349.  4103,  5532,  5533  and  5723; 
Executive  Order  10577  and  11103. 

routine  uses  of  records  maintained  IN 
THE  system,  including  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  informdtion  in 
these  records  may  be  used  to  (1 - 
Disclose  information  to  tne  Department 
of  Justice  for  the  purpose  of  litigating  an 
action  or  seeking  it.-^til  advice. 
Disclosure  may  be  n;ade  during  judicial 
processes;  (2)  disclose  information  to 
other  agencies  to  the  extent  provided  by 
law  or  regulation  and  as  necessary  to 
report  apparent  violations  of  law  to 
appropriate  law  enforcement  agencies; 

(3)  disclose  information  and  records  to 
the  Office  of  Personnel  .Management, 
Merit  Systems  Protection  B^Dard  or  the 
Equal  Elmployment  Opportunity 
Commission,  for  the  purpose  of  properly 
adrr.inistenng  Federal  Personnel 
Systems  in  accordance  wiih  applicable 

.laws.  Executive  Orders  and  regulations; 

(4)  refer  applicants  to  officials  of  Federal 
government  agencies  for  purposes  of 
consideration  for  placement  in  poMtions 
for  which  an  applicant  has  appliwi  and 
is  qualified,  to  state  and  local 


governments  with  permission  of  an 
applicant  for  the  purpose  of  employment 
consideration;  and  to  refer  current  IRS 
employees  to  Federal  agencies  for 
consideration  for  transfer,  reassignment, 
and  promotion;  (5]  disclose  information 
to  educational  institutions  in  connection 
with  recruiting  efforts;  (6)  disclose 
information  or  records  where  there  is  an 
indication  of  a  violatiop  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  to  any  other 
appropriate  agency,  whether  Federal, 
state  or  local  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule;  (7)  request  information 
from  a  Federal,  state  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  or  other  pertinent 
information,  such  as  licenses,  if 
necessary  to  obtain  relevant  information 
to  an  agency  decision  concerning  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit;  (8) 
provide  information  to  a  Federal  agency, 
in  response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  letting  of  a  contract,  or 
issuance  of  a  license,  grant,  or  other 
benefit  by  the  requesting  agency  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting 
agency's  decision  on  that  matter  (9) 
disclose  relevant,  non-privileged 
information  to  a  court,  magistrate,  or 
administrative  tribunal  including  the 
presentation  of  evidence,  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (10)  provide 
information  to  oHlcials  of  labor 
organizations  recognized  under  5  US.C. 
chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (11)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (12)  provide  information 
to  a  Congressional  office  in  response  to 
an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

POttCltS  AND  !>«*CnCES  fOB  STOB1WG 
RFTR»cviNG    ACCESSIMO,  wrTArntNO    »NO 
DISPOSING  Of  RfCOROS  (N  TMt  f  vSTWr 

storage; 


iched  cards,  discs, 
a  per.  microfilm, 
microfiche,  forms  and  folder*. 


card  i.iCS,  lists,  flat 


14062 


Federal  Register   '  Vol.  57.  No.  75  /  Friday,  April  17,  1992  /  Notices 


retpievabiuty: 

Records  are  indexed  by  name, 
combination  of  birth  date,  social 
security  account  number,  and  an 
identification  number  that  is  applicable. 

SAFEGUARDS: 

Access  Controls  will  not  be  less  than 
those  provided  for  by  the  Manager's 
Security  Handbook,  IRM  1(16)12.  This  is 
in  conformance  with  existing  0PM 
regulations. 

RETEMTION  ANO  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  301 — 
General  Records  Schedules,  IRM 

lf15159  31 

SYSTEM  MANAGERiS)  AND  ADDRESS: 

Director,  Human  Resources  Division, 
or  Chief.  Personnel  Branch,  appropriate 
office.  (See  IRS  appendix  A  for 
addresses.)  i 

NOTIFICATION  PROCEDURE: 

Individuals  see^.ng  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  to: 
District  Director  for  each  District  whose 
records  are  to  be  searched;  Service 
Center  Director  for  each  Service  Center 
whose  records  are  to  be  searched: 
Director.  Martinsburg  Computing  Center 
(for  Computing  Center  employees  only); 
Director.  Detroit  Computing  Center  (for 
Computing  Center  employees  only); 
Director,  Austin  Compliance  Center  (for 
Compliance  Center  employees  only); 
Regional  Commissioner  for  each 
Regional  Office  whose  records  are  to  be 
searched:  Director,  Personnel  Division, 
National  Office:  Assistant 
Commissioner  (Human  Resources  and 
Support),  National  Office;  or  other 
appropriate  official.  (See  appendix  A.) 
Individuals  should  provide  name,  date 
of  birth,  social  security  number, 
identification  number  (if  known), 
approximate  date  of  record,  and  title  of 
examination  or  announcement  with 
which  concerned 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  appropriate  official 
as  listed  above.  This  system  of  records 
may  not  be  accessed  for  purposes  of 
inspection  or  for  contest  of  content  of 
Treasury  Forms  4825  (Evaluation  of 
Candidates  for  Initial  Executive 
Placement)  and  Treasury  Form  4245 


(Report  of  Managerial  Potential) 
prepared  prior  to  September  27, 1975. 

COWES'iNG  RFCORD  PBOCEOORES: 

See  "Record  access  procedures" 
above. 

SfcCORD  S0UHC£  CATEGORIES: 

Information  in  this  system  of  records 
either  comes  from  the  individual  to 
whom  it  applies  or  is  derived  from 
information  he  or  she  supplied,  except 
reports  from  medical  personnel  on 
physical  qualification;  results  of 
examination  which  are  made  known  to 
applicants  and  vouchers  supplied  by 
references  the  applicant  lists, 

•YSTCM8  EKEMP-Tf  0  !^nOM  CEWAIN 
PROVISIONS  0»  THE  *C^ 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

T-easury   iRS  36.009 

S'-  S*EM   XAME: 

Retirement,  Life  Insurance  and  Health 
Benefits  Records  System — Treasury/ 
IRS. 

SYSTEM  location: 

National  Office.  Regional  Offices, 
District  Offices.  PODs.  Internal  Revenue 
Service  Centers,  the  Detroit  Computing 
Center,  Martinsburg  Computing  Center, 
and  the  Austin  Compliance  Center  (see 
IRS  appendix  A  for  addresses.)  For 
former  employees:  Records  Division, 
Bureau  of  Retirement,  Insurance  and 
Occupational  Health,  Office  of 
Personnel  Management,  Boyers, 
Pennsylvania. 

cateqories  of  ino'vousls  covered  by  the 
system: 

(1)  IRS  employees  who  are  covered  by 
the  Civil  Service  Retirement  System 
(CSRS)  or  the  Federal  Employees 
Retirement  (FERS):  (2)  IRS  employees 
who  have  either  declined  or  are  covered 
by  the  Federal  Employees'  Group  Life 
Insurance  Program  or  the  Federal 
Employees'  Health  Benefits  Program. 

CATEGORIES  Of  RtCOBOS  IN  THE  SYSTEM; 

(1)  Documentation  of  Federal  service 
creditable  under  CSRS/FERS;  (2) 
Documentation  of  coverage  or 
declination  of  coverage  under  the 
Federal  Employees'  Group  Life 
Insurance  Program,  and  the  Federal 
Employees'  Group  Life  Insurance 
Program,  and  the  Federal  Employees' 
Health  Benefits  Program;  (3) 
Documentation  of  claim  for  refund  or  for 
annuity  benefits  under  CSRS/FERS;  (4) 
Documentation  of  claim  for  survivor 
annuity  or  death  benefits  under  CSRS/ 
FERS;  (5)  Medical  records  supporting 
claims  for  disability  retirement  under 


CSRS/P'ERS;  (6)  Designations  of 
beneficiary  for  benefits  payable  under 
CSRS/FERS  or  the  Federal  Employees' 
Group  Life  Insurance  Program:  (7)  All 
other  information  necessary  to  enable 
offices  to  recruit  annuitants  for  short 
term  assignments  and  to  send  them 
requested  publications. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  chapters  83.  87,  and  89. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Provide  information  to  the  Office  of 
Workers'  Compensation  Programs, 
Veterans  Administration  Pension 
Benefits  Program,,  Social  Security  Did 
Age,  Survivor  and  Disability  Insurance 
and  Medicare  Programs,  and  Federal 
civilian  employee  retirement  systems 
other  than  the  Civil  Service  Retirement 
System,  when  requested  by  that 
program  or  system  or  by  the  individual 
covered  by  this  system  of  records,  for 
use  in  determining  an  individual's  claim 
for  benefits  under  such  system;  (2) 
provide  information  necessary  to 
support  a  claim  for  life  insurance 
benefits  under  the  Federal  Employees' 
Group  Life  Insurance  Program  to  the 
Office  of  Federal  Employees'  Group  Life 
Insurance.  4  East  24th  Street.  .New  York. 
NY.  10010;  (3)  provide  information 
necessary  to  support  a  claim  for  health 
insurance  benefits  under  the  Federal 
Employees'  Health  Benefits  Program  to  a 
health  insurance  carrier  or  plan 
participating  in  the  program;  (4)  disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice.  Disclosure  may  be 
made  during  judicial  processes;  (5) 
provide  information  to  other  agencies  to 
the  extent  provided  by  law  or  regulation 
and  as  necessary  to  report  apparent 
violations  of  law  to  appropriate  law 
enforcement  agencies:  (6)  disclose 
information  to  a  Federal,  state,  or  local, 
agency,  maintaining  civil,  criminal  or 
other  relevant  enforcement  information 
or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (7)  provide  information 
and  records  to  the  Office  of  Personnel 
Management  for  the  purpose  of  properly 
administering  Federal  Personnel 
Systems  in  accordance  with  applicable 
laws.  Executive  Orders  and  regulations: 
(8)  provide  information  to  an  agency 
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designated  emplovf^e  representative 
when  such  representative  is  required 
under  OfHce  of  Personnel  Manajjement 

regulations:  (9)  provide  information  to 
hospitals  and  similar  institutions  to 
verify  an  employee  s  coverajje  in  the 
Federal  Employees'  Health  EJenefits 
Program:  (10)  provide  information  to  the 
Equal  Employment  Opportunity 
Commission  when  needed  to  resolve  a 
complaint:  (11)  disclose  relevant,  non- 
privileged  information  to  a  court. 
magistrate,  or  administrative  tribunal 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settJement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  cnminai  law 
proceedings;  (12)  provide  information  to 
officials  of  labor  organizations 
recognized  under  5  U.S.C.  chapter  71 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation:  (13) 
provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation,  (14)  provide  information 
to  a  Congressional  office  in  response  to 
an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining.  and 
disposing  of  records  in  the  system: 

storage: 

Magnetic  media,  punched  cards,  discs, 
forms,  flat  paper,  card  files,  lists,  folders, 
microfilm  and  microfiche. 

retrievabiuty: 

Records  are  indexed  by  name,  social 
security  number,  birth  date,  and  by 
annuity  or  death  claim  number. 

safeguaros: 

Access  Controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12.  This  is 
also  in  confo.-m.ance  with  existing  0PM 
regulations. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  m  accordance 
with  Records  Control  Schedule  301  — 
General  Records  Schedules,  IRM 
1(15)59.31. 

SYSTEM  MANAOER<S)  AND  ADDRESS: 

Director,  Human  Resources  Division, 
and  Chief,  Personnel  Branch, 
appropriate  office.  Associate  Chief 
Counsel  (Finance  and  Management), 
Regional  and  District  Counsels.  (See  IRS 
appendix  A  for  addresses.) 

NOTIFICATtON  PROCEDURE: 

(1)  Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 


pertaining  to  themselves  may  inquire  In 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C  appendix  B 
Inquiries  should  be  addressed  to: 
District  Director  for  each  District  whose 
records  are  to  be  searched;  Service 
Center  Director  for  each  Service  Center 
whose  records  are  to  be  searched; 
Director,  Martmsburg  Computing  Center 
(for  Computing  Center  employees  only); 
Director,  Detroit  Computing  Center  (for 
Computing  Center  employees  only); 
Director,  Austin  Compliance  Center  (for 
Compliance  Center  employees  only); 
Regional  Commissioner  for  each 
Regional  Office  whose  records  are  to  be 
searched;  Director,  Human  Resources 
Division.  National  Office;  Assistant 
Commissioner  (Human  Resources), 
National  Office;  Regional  Counsel  for 
each  region  whose  records  are  to  be 
searched;  Assistant  Chief  Counsel 
(Disclosure  Litigation)  for  records  in  the 
National  Office  of  the  Chief  Counsel 
(See  IRS  appendix  A  for  addresses);  (2) 
if  the  individual  is  retired  from  Federal 
se.-^'ice  he  should  direct  inquiries  ta 
.Associate  Director  for  Compensation. 
Office  of  l^ersonnei  Management.  1900  E 
Street.  NW,  Washington.  DC  20415;  (3)  if 
the  individual  is  not  retired,  but  has 
been  separated  from  Federal  service,  he 
should  direct  inquiries  to:  National 
Personnel  Records  Center.  9700  Page 
Blvd..  St.  Louis.  Missouri  63132. 

RECORD  ACCESS  PROCEDURES; 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  appropriate  official 
listed  above.  Individuals  requesting 
information  in  this  system  of  records 
should  provide  their  full  name,  date  of 
birth,  social  security  number,  claim 
number,  if  assigned,  and  the  POD  in 
which  currently  or  formerly  employed. 

CONTESTING  RECORDS  PROCEDURES 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  s>'stem  is 
obtained  from  the  following  sources:  (1) 
The  individual  whom  the  information  is 

bout;  (2)  GAO  Pay.  I^ave  and 
Allowance  Records  System:  (3'  OPM 
Personnel  Management  Records  System; 
(4)  NARA  National  Personnel  Records 
Center:  (5)  OPM  Medical  Records 
System;  (6)  Federal  civilian  retirement 
systems  other  than  Civil  Service 
Retirement  System  and  Federal 
Employees'  Retirement  System;  (7) 
.M;htary  retired  pay  system  records;  (8) 


Office  of  Workers  Corr.pensdtun 
Programs;  (9)  Veterans  Administration 
Pension  Benefits  Programs;  (10)  Social 
Security,  Old  Age,  Survivor  and 
Disability  Insurance  and  Medicare 
Programs. 

SrSTEMS  IXEMPTTD  mOH  CERTAlH 
PROVISIONS  O'  TH(:  ACT. 

None 

Treasury  .'IRS   3"  00! 
SYSTEM  name: 

Abandoned  Enrollment 
Applications — Treasury/IRS. 

S''STf  M   i.  OtCit'lON: 

Washington  National  Records  Center. 
National  Archives  and  Records  Service, 
General  Services  Administration, 
Washington,  DC  20409. 

CATEGORIES  OF  INOIVtOUALS  COvtRlCi  B'   THE 
S  VS  Tt  M 

Individuals  who  applied  for 
enrollment  to  practice  before  the 
Internal  Revenue  Service  but 
subsequently  abandoned  their 

applications. 

CATEGORItS  Of  RtCORDS  \H  THt  S*STfc»i. 

Apphcation  for  enrollment  to  practice 
before  the  Internal  Revenue  Service  and. 
in  some  cases,  information  regarding 
individuals'  fitness  for  enrollment 

AUTMO«»rr>   fOP   MAIKTEHANCI    OF    THF 

SYSTEM: 

31  use.  330. 

ROUTINE  USES  Of"  RECORO  MAiW'T  AIKI,  rj  iN  '"HI 
SVSTEM,   INCLUDING   CATEGORIES  Of    USEHS 
AND  THE  PXIRPOSES  OF  SJCh  USES, 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal  State,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
implementing,  a  statute,  rule,  regulation, 
order  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (2) 
disclose  information  to  a  Federal.  State 
or  local  agency  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  Individual,  or 
issuance  of  a  security  clearance,  license, 
contract  grant,  or  other  benefit;  (3) 
disclose  relevant,  non-privileged 
information  to  a  court  magistrate,  or 
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administrative  tribunal  including  the 
presentation  of  evidence,  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (4)  provide 
information  to  a  Congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (6)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 

POUCIES  AMO  PRACTICES  FOB  STOflING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  S^S^EM 

STORAGE: 

Original  application  form  and 
information  relating  to  it. 

retwievabiuty: 
Indexed  by  name  of  applicant. 

SAFEGUARDS: 

Those  safeguards  in  effect  at  Federal 

Records  Center. 

RETENTION  AND  OlSPOSAw 

Records  are  penodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed. 

SVSTEM  MANAaER(S)  AND  ADDRESS. 

Director  of  Practice,  HR:DP,  Internal 
Revenue  Service,  1200  Pennsylvania 
Ave..  NW,  Washington.  DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
'ecords,  or  gain  access  to  records 
maintaii  ed  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  Identify  the  category  and  type  of 
records  sought;  (3)  Provide  at  least  two 
items  of  secondary  identification  (date 
of  birth,  employee  identification  number, 
dates  of  employment  or  similar 
information).  Inquiries  should  be 
addressed  as  in  "Record  access 
procedures"  below 

RECORO  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  Practice. 
HR;DP  Internal  Revenue  Service,  1200 


Pennsylvania  Avenue.  NW.  Room  1413. 
Washington.  DC  20224. 

CONTESTING  RECORO  PPOCEDuRE' 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
may  have  been  provided  by  (1)  the 
applicant;  (2)  individuals;  (3)  the  Internal 
Revenue  Service:  (4)  other  government 
agencies,  and  (5)  professional 
organizations. 


S  »  ST'EMS  E  xf  MP"'  :::  rso«< 

PROVISIONS  or  '^'t  act: 

Nar,L 

Treasurv/IRS  37.002 

S'STEM   >#AMt 

Files  containing  Derogatory 
Information  About  Individuals  Whose 
Applications  for  Enrollment  To  Practice 
Before  the  IRS  Have  Been  Denied  and 
Applicant  Appeal  Files— Treasury/IRS. 

SYSTEM  LOCATKMl: 

(1)  Internal  Revenue  Service.  Office  of 
Director  of  Practice.  1200  Pennsylvania 
Avenue.  NW.  Room  1413.  Washington. 
DC  20224;  (2)  Washington  National 
Record  Center.  National  Archives  and 
Records  Administration.  General 
Services  Administration.  Washington. 
DC  20409. 

CATEGORIES  OF  mOPJiDliALS  COVERED  BY  TME 
SYSTEM: 

Individuals  whose  applications  for 
enrollment  to  practice  before  the 
Internal  Revenue  Service  have  been 
denied,  including  those  who  have 
appealed  such  denial. 

CATEOOB'ES  Of  at!:o«DS  'K  '*■£   SvSTEM: 

Information  relating  to  individuals' 
applications  and  eligibility  for 
enrollment  to  practice  before  the 
Internal  Revenue  Service. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

31  U.S.C.  330. 

ROUTIM  ,„s-:'B  :::if  hecosciS  main'^ained  in 
THE  SYS''EM    'HCcUC-iNG  CATEGORIES  OF 
USf  PS  ANT    'Hf  tnjHPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  state,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 


of  a  violation  or  potpntial  violation  of 
civil  or  criminal  law  or  regulation;  (2) 
disclose  information  to  a  Fedrral,  State 
or  local  agency  maintaining  civil. 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  Ucense, 
contract,  grant  or  other  benefit;  (3) 
disclose  r*^levant.  non-privilej^ed 
information  to  a  court,  magistrate,  or 
administrative  tribunal,  including  the 
presentation  of  evidence,  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  m  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (4)  provide 
information  to  a  Congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (6)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 

poucies  and  practices  for  storing, 
retrieving.  accessing.  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

File  folders. 

hetrievabiuty: 
Indexed  by  name  of  individual. 

SAFEGUARDS: 

Locked  doors.  Access  is  limited  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Dispose  25  years  after  case  closed; 
transfer  to  Federal  Records  Center  5 
years  after  case  closed  except  for  a 
random  selection  of  a  small  number  of 
disciplinary  cases  to  'oe  made  at  5  year 
interv^als  for  retention. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Practice,  HRDP,  Internal 
Revenue  Service,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20224. 

NOTIFICATION  PROCEDURES: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  Identify  the  category  and  type  of 
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records  sought:  (3)  Provide  at  least  two 
items  of  secondary  identification  (date 
(,f  birth,  emplo\ee  identification  number, 
dates  of  employment  or  similar 
information).  Inquiries  should  be 
addressed  as  in  "Record  access 
procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  m  this  system  of 
records  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
vMth  instructions  appearing  at  31  CFR 
part  1,  subpart  C,  appendix  B.  Inquiries 
should  be  addressed  to  the  Director  of 
Practice,  HR;DP,  Internal  Revenue 
Service.  12(X)  Pennsylvania  Avenue. 
NVV,  Room  1413.  Washington.  DC  20224. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
may  have  been  provided  by:  (1) 
Individuals:  (2)  the  Internal  Revenue 
Service:  (3)  other  Government  agencies, 
and  (4)  professional  organizations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT. 

This  systm  is  exempt  from  5  U.S.C. 
552a  {c)(3),  (d),  (e](l),  (e)(4)(g).(e)(4)(h). 
(e)(4)(I)  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a{k.)(2). 


Treasury,'lRS  37.003 

SYSTEM  NAME; 

Closed  Files  Containing  Derogatory 
Information  About  Individual's  Practice 
Before  the  Interna!  Revenue  Service  and 
Files  of  Attorneys  and  Certified  Public 
Accountants  Formerly  Enrolled  to 
Practice — Treasury /IRS. 

SYSTEM  location: 

(Ij  Internal  Revenue  Service,  Office  of 
Director  of  Practice,  1200  Pennsylvania 
Avenue.  K\M..  Room  1413,  Washington, 
DC  20224:  (2)  Washington  National 
Records  Center.  National  Archives  and 
Records  Service,  General  Services 
Administration,  Washington,  DC  20409. 

categories  of  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

individuals  eligible  to  practice  before 
the  Internal  Revenue  Service  (attorneys, 
certified  public  accountants  and 
enrolled  agentsl. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Inform.ation  relating  to  individuals' 
enrollments  to  practice  before  the 
Internal  Revenue  Service  and 
derogatory  and  other  information 
regarding  such  practice. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

31  use  330 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U  S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  state,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (2) 
disclose  information  to  a  Federal,  state, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3) 
disclose  relevant,  non-privileged 
information  to  a  court,  magistrate,  or 
administrative  tribunal,  including  the 
presentation  of  evidence,  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  Congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (6)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedinp"! 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining.  and 
Disposing  of  records  in  the  system; 

STORAGE. 

File  folders. 

RETRIEVABIUTV: 

Indexed  by  name  of  individual. 

SAFEGUARDS: 

Lockt-d  doors.  Access  is  limited  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Dispose  25  years  after  case  closed; 
transfer  to  Federal  Records  Center  5 


years  after  case  closed  except  for  a 
random  selection  of  a  small  number  of 
disciplinary  cases  to  be  made  at  5-year 
intervals  for  retention. 

S'S'EM  MAHACER(S;'  An::  *3D«(:SS: 

Director  of  Practice.  HR;DP.  Internal 
Revenue  Service,  1200  Pennsylvania 
Avenue,  NW.,  Room  1413,  Washington. 
DC  20224. 

NO'-ificA-'io*!  poocedore: 

iiiuiviuudis  wishiiig  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  Identify  the  category  and  type  of 
records  sought;  (3)  Provide  at  least  two 
items  of  secondary  identification  (date 
of  birth,  employee  identification  number, 
dates  of  employment  or  similar 
information).  Inquiries  should  be 
addressed  as  in  "Record  access 
procedure''"  b'^l'^w 

RECORD  ACCESS  PflOCEDURtS: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1,  subpart  C.  appendix  B.  Inquiries 
should  be  addressed  to  the  Director  of 
Practice,  HR:DP.  Internal  Revenue 
Service,  2200  Pennsylvania  Avenue, 
NW,  Room  1413,  Washington.  DC  20224. 

CON''^'f  S'^'mO  RFCORC  l>HOCf  DuRfS: 

See  "Record  access  proceaures" 
above. 

RECORD  SOURCE  tATlGORHS: 

Information  contained  in  this  system 
may  have  been  provided  by:  (1) 
Individuals,  (2)  Internal  Revenue 
Service.  (3)  other  government  agencies, 
and  (4)  professional  organizations. 

SvS^FMS  FXEMPTED  FROM  CfB'*  X 
PROVISIONS  0»"  THE  AC 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d),  (e)(1),  (e)(4)(G),  (e)(4)(H). 
(e)(4)(I)  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(k)(2). 

Treasi^ry  'IRS 


004 


•f  W  KftME: 


Derogatory  Information  (No  Action)— 

Treasurv/IRS 


EtSTtM  location; 


Internal  Revenue  Service,  Office  of 
Director  of  Practice,  1200  Pennsylvania 
Avenue,  NW.,  Room  1413,  Washington. 
DC  20224. 
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CATtGOB»€S  Of  K«MVttKJ»LS  COVCWEO  BV  T»4€ 

Attorneys,  certified  public 
acr.n.intants.  enrol!ed  asents  and  others. 

CA-'EGORIES  or  ReCOflDS  1^  THf  SVSTE**: 

Such  files  contain  derogatory 
information  concerning  attorneys, 
certified  public  accountants,  and 
enrolled  agents  and  others  over  whom 
there  is  no  current  jurisdiction,  where 
such  information  is  subject  to  future 
development,  or  where  such  information 
is  not  sufficiently  serious  to  be  currently 
considered  a  case  file. 

A  JThOR'.TY  FOfl  MAm'HSANCE  OF  THE 

srSTEM: 

31  use.  330.  I 

ROU'iNE  USES  OF  BC-OSCS  Mi.^'afMtD  '»< 
THE  SYSTEM.  INCl-UOiNG  CATEGOH'CS  0-- 
wS£»S  AND  THE  PURPOSES  Of  SUCH  JS£S 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  state,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (2) 
disclose  information  to  a  Federal,  state, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3) 
disclose  relevant,  non-privileged 
information  to  a  court,  magistrate,  or 
administrative  tribunal,  including  the 
presentation  of  evidence,  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains:  (5)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (6)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 


POUCIES  AND  PRACTICES  FOR  STORING, 

RETRIEVING,  ACCESSING,  RE^A  NING,  AND 
D'S'>0«>'NQ  OF  RECORDS  IN   'ME  Sv<;teM: 

S-OHAOi- 

File  folders. 

retrievabhjty: 
Indexed  by  name  of  mdividual. 

SAFEGUARDS: 

Locked  doors.  Access  is  limited  to 
authorized  personnel. 

RETENTION  AND  OISPOSAU 

Dispose  after  5  years  by  burning, 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Director  of  Practice,  HR:DP,  Internal 
Revenue  Service.  1200  Pennsylvania 
Avenue,  NW.,  Room  1413.  Washington, 
DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  Identify  the  category  and  type  of 
records  sought;  (3)  Provide  at  least  two 
items  of  secondary  identification  (date 
of  birth,  employee  identification  number, 
dates  of  employment  or  similar 
information).  Inquiries  should  be 
addressed  as  in  "Record  access 
procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1,  subpart  C,  appendix  B.  Inquiries 
should  be  addressed  to  the  Director  of 
Practice,  HR:DP,  Internal  Revenue 
Service,  2200  Pennsylvania  Avenue, 
NW,  Room  1413,  Washington,  DC  20224, 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
may  have  been  provided  by  (1) 
individuals,  (2)  the  Interna!  Revenue 
Service,  (3)  other  government  agencies, 
and  (4)  professional  organizations. 

SYSTEMS  EXEMPTED  f>>C'M  CtRTftN 
PROVISIONS  OF  THE  ACr. 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d),  (e)(1),  (e)(4)(G),  (e)(4)(H), 
(e){4)(I)  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(k)(2). 


Treasury/tRS  37.005 

SYSTEM  NAME: 

Present  Suspppsiors  and  Disbarments 
Resulting  from  AdT.-nistrative 
Proceeding — Trerisury/iRS. 

SYSTEM  LOCATION: 

(1)  Internal  Revenue  Service,  Office  of 
Director  of  Practice.  1200  Pprnsylvania 
Avenue,  NW,  Room  1413,  Washington. 
DC  20224;  (2)  Washington  National 
Records  Center,  National  Archives  and 
Records  Service.  General  Services 
Administration.  Washington.  DC  20409. 

categories  of  individuals  covered  bv  twe 
system: 

Individuals  formerly  eligible  to 
practice  before  the  Internal  Revenue 
Service  but  now  either  suspended  or 
disbarred  from  such  practice  after  being 
accorded  due  notice  and  opportunity  for 
hearing. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  relating  to  indi\iduals' 
enrollment  to  practice  before  the 
Internal  Revenue  Service,  derogatory 
and  other  information  regarding  such 
practice,  and  record  of  proceedings. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

S/S'EM: 

31  U.S.C,  330. 

R0UT;NE  uses  of  RECORDS  MAIHTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Transfer 
information  regarding  suspension  or 
disbarment  of  attorneys,  certified  public 
accountants  and  enrolled  agents  to 
professional  organizations;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
implementing,  a  state,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (3) 
disclose  information  to  a  Federal,  state, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (4) 
disclose  relevant,  non-privileged 
information  to  a  court,  magistrate,  or 
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administrative  tribunal,  including  the 

presentation  of  evidence,  disclosures  to 
opposing  counsel  or  witnesses  m  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
Subpoena,  or  in  connection  with 
cnmmal  law  proceedings.  (5)  pro\ide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  informatio,'-^ 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (7)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 

POLICIES  AND  PRACTICES  FOB  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEVABILITY; 

Indexed  by  name  of  individual. 

SAFEGUARDS: 

Locked  doors.  Access  is  limited  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Dispose  25  years  after  case  closed; 
transfer  to  Federal  Records  Center  5 
years  after  case  closed  except  for  a 
random  selection  of  a  small  number  of 
disciplinary  cases  to  be  made  at  5-year 
intervals  for  retention. 

SYSTEM  MANAGER(S)  AND  ADDRESS 

Director  of  Prdctico,  HR:DP,  internal 
Revenue  Service,  1200  Pennsylvania 
Avenue.  NW.  Washington,  DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  Identify  the  category  and  type  of 
records  sought;  (3)  Provide  at  least  two 
items  of  secondary  identification  (date 
of  birth,  employee  identification  number, 
dates  of  employment  or  similar 
information).  Inquiries  should  be 
addressed  as  in  "Record  access 
procedures"  below, 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1,  subpart  C,  appendix  B.  Inquiries 


should  be  addressed  to  the  Dirtrtor  cf 
Practice,  HRDP,  Internal  Revenue 
Service,  1200  Pennsylvania  Avenue, 
Room  1413,  Washington,  DC  20224. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  p'-ocedures" 


RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
may  have  been  provided  by:  (1) 
Individuals,  (2)  Internal  Revenue 
Service,  (3)  other  government  agencies, 
and  f4]  professional  organizations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c]{3),  (d).  (e)(1),  {e)(4)(G),  (e)(4)(H), 
(e)(4)(I)  and  (fl  of  the  Privacy  Act 

pursuant  to  5  U  S  C  552a(k)(2). 

Treasury/IRS  37.006 
SYSTEM  NAME: 

General  Correspondence  File — 
Treasury/IRS 

SYSTEM  LOCATION: 

Internal  Rev  enue  Service,  Office  of 
Director  of  Practice,  1200  Pennsylvania 
Avenue,  NW,  Room  1413,  Washington. 
DC  20224 

categories  of  individuals  coveree  bt  'f-e 
system: 

General  public. 

categories  OF  RECORDS  IN  THE  SVSTEM. 

General  inquiries  and  comments  from 
the  general  public. 

authority  for  MAINTENANCE  Or  'MF 

SYSTEM: 

31  U.S.C.  330. 

ROUTINE  USES  OF  RECORDS  MAINTAtNED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6203.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  state,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
implementing,  a  state,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (2) 
disclose  information  to  a  Federal,  state, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 


hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3) 
disclose  relevant,  non-privileged 
information  to  a  court,  magistrate,  or 
administrative  tribunal,  including  the 
presentation  of  evidence,  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains:  (5)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (6)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  any  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 

POLICIES  »N0  PRACTICES  rOB  STORING 

RETRitviMO,  *CCESSI»*G    BE''-*!HIMC.    AND 

D'SPOSiNG  Of  becob::!S  ik  'Mr  s»s'''rM, 

storage: 

F''f'  fnldprs. 

RETRlEVABluTY: 

Correspondence  is  indexed 
alphabetically  by  writer. 

Stft  GUARDS: 

Lui.Kt  d  doors.  Access  is  limited  to 
authorized  personnel. 

Rf  "'f  S'iOh  ANC  D'SWDSAL: 

Destroyed  after  3  years. 

S'-S'EM  UANAGFRIS!  AND  AODRESS: 

iJirecUT  ul  Practice,  iiKiDH,  Internal 
Revenue  Service,  1200  Pennsylvania 
Avenue,  Room  1413,  Washington,  DC 

20224 

notification  procedure: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  Identify  the  category  and  type  of 
records  sought;  (3)  Provide  at  least  two 
items  of  secondary  identification  (date 
of  birth,  employee  identification  number, 
dates  of  employment  or  similar 
information).  Inquiries  should  be 
addressed  as  in  "Record  access 
procedures"  below. 

RECORD  ACCESS  PROCEDlIRE  «i 

Individuals  seekmg  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
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contents,  may  ir.qu.re  :n  accordance 
with  instructions  appearing  at  31  CFR 
part  1,  subpart  C,  appendix  B.  Inquiries 
should  be  addressed  to  the  Director  of 
Practice,  HR;DP,  Internal  Revenue 
Service,  1200  Pennsylvania  Avenue. 
Room  1413.  Washington.  DC  20224. 

CONTESTINC  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  so JBCE  CATEGO-i£S: 

Information  contained  in  this  system 
has  been  provided  by  the  general  public 

SYSTEMS  EXEMPTED  "«0M  CERTfttN 
ROOVISIGNS  OF  TME  ACT- 

None. 

Treasury/IRS  3'  OC? 

SYSTEM  SAME; 

In\  eniory — Treasury/IRS. 

SYSTEM  LOCATtOM: 

Internal  Revenue  Service,  Office  of 
Director  of  Practice,  1200  Pennsylvania 
Avenue.  NW..  Room  1413,  Washington, 
DC  20224. 


•F   .ND' 


,Ai.S 


.  EBE"   B^ 


CATEGORIES 
SYSTEM: 

(1)  Attorneys,  certified  public 
accountants  and  enrolled  agents  about 
which  alleged  misconduct  in  their 
practice  before  the  Internal  Revenue 
Service  is  being  reviewed  and 
evaluated;  (2)  Appraisers  who  have 
been  referred  to  the  Director  of  Practice 
for  review  and  evaluation  of  conduct 
which  resulted  in  assessment  of  a 
penalty  under  26  U.S.C.  6701(s):  and  (3) 
Applicants  for  enrollment  to  practice 
before  the  Internal  Revenue  Service 
whose  applications  are  being  reviewed 
and  evaluated. 

CATEGORIES  Of  RECORDS  m  TWE  SYSTEM 

Information  relating  to  individuals' 
enrollment  or  eligibility  to  practice 
before  the  Internal  Revenue  Service,  and 
information  relating  to  their  conduct  in 
such  practice;  and  information  relating 
to  appraisers  and  applicants  for 
enrollment. 

AUTHORPTY  rOR  M&tN"^NA>4CE  Of  Tv>« 
SVSTEM, 

31  U.S.C.  330.  I 

ROUTlA«E  USES  Of  RECORDS  MAIH-^AINED    Ni 
THE  SrSTEM.  IMCi-UOiHG  CA-'EGOHiES  0=^ 
USERS  AND  THE  PURPOSES  OF  SUCm  ^S£S 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  state,  or  foreign  agencies 


responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (2) 
disclose  information  to  a  Federal,  state, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3) 
disclose  relevant,  non-privileged 
information  to  a  court,  magistrate,  or 
administrative  tribunal,  including  the 
presentation  of  evidence,  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
-ecord  pertains;  (5)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (6)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 

POUCiES  AND  P«4C"  C-5  'Oa  STORING, 
RETRIEVINO,  ACCESSIMC    ncaiMlxa    AND 
DISPOSING  OF  RECORDS  IN  t^-e  s^S^EM: 

storage: 

File  folders. 

RETHIEVABHJTV: 

Indexed  by  name  of  individual. 

SAFEGUARDS: 

Locked  doors.  Access  is  limited  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Dispose  25  years  after  case  closed; 
transfer  to  Federal  Records  Center  5 
years  after  case  is  closed  except  for  a 
random  selection  of  a  small  number  of 
disciplinary  cases  to  be  made  at  5-year 
intervals  for  retention 

SYSTEM  MANAGER(S)  AND  AOCRESS: 

Director  of  Practice,  HR:DP,  Internal 
Revenue  Service,  1200  Pennsylvania 
Avenue,  NW.,  Room  1413,  Washington, 
DC  20224. 

NOTIFICATIO*.  fttoctO'..  nf 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 


recoriis.  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  Identify  the  category  and  type  of 
records  sought;  (3)  Provide  at  least  two 
items  of  secondary  identification  (date 
of  birth,  employee  identification  number, 
dates  of  employment  or  similar 
information).  Inquiries  should  be 
addressed  as  in  "Record  access 
procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  'n  my 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1,  subpart  C,  appendix  B.  Inquiries 
should  be  addressed  to  the  Director  of 
Practice,  HR:DP,  Internal  Revenue 
Service,  1200  Pennsylvania  Avenue. 
Room  1413.  Washington,  DC  20224. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
may  have  been  provided  by:  (1) 
Individuals,  (2)  Internal  Revenue 
Service,  (3)  other  government  agencies, 
and  (4)  professional  organizations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d),  (e)(1),  (e)(4)(G),  {e){4)(H). 
(e)(4)(I)  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a{k)(2). 

Treasury/IRS  37.008 

SYSTEM  NAME: 

Register  of  Docketed  Cases  and 
Applicant  Appeals — Treasury/IRS. 

SYSTEM  location: 

Internal  Revenue  Service.  Office  of 
Director  of  Practice,  1200  Pennsylvania 
Avenue,  NW.,  Room  1413,  Washington, 
DC  20224. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM; 

Individuals  agatn.st  whom  complaints 
have  been  filed  with  the  Office  of 
Director  of  Practice  pursuant  to  title  31, 
CFR.  subpart  C.  §  10,54,  for  alleged 
violation  of  the  regulations  governing 
practice  before  the  Internal  Revenue 
Service  and  individuals  who  have 
appealed  to  the  Secretary  of  the 
Treasury,  the  denials  of  their  application 
for  enrollment  to  practice  before  the 
Internal  Revenue  Service. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Record  of  actions  taken  in  cases 
docketed  for  hearings  and  record  of 
actions  taken  on  appeals  from  denials  of 
applications  for  enrollment. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM; 

31  U.S.C.  330. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  A.'JD  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  state,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (2) 
disclose  information  to  a  Federal,  state, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3) 
disclose  relevant,  non-privileged 
information  to  a  court,  magistrate,  or 
administrative  tribunal,  including  the 
presentation  of  evidence,  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  htigation.  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedmgs;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  the  request 
of  the  individual  to  whom  the  record 
pertains;  (5)  provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (6)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 

POLICIES  AND  PRACTICES  FOR  STORING, 

RETRIEVSNG.  ACCESSING.  RETAINING,  ANO 
DSPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Loose-leaf  binders. 

RETRIEVABILrrV: 

Indexed  by  complaint  number  and  by 
name  of  the  individual. 


SAFEGUARDS: 

Locked  doors.  Access  is  limited  to 
authorized  personnel. 

RETENTION  ANO  DISPOSAL: 

Records  are  periodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

U  ri !  !ur  of  Practice,  HR:DP,  Interna! 
Revenue  Service,  1200  Pennsylvania 
.'Xvenue  NW.,  Room  1413,  Washington, 

DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 

(2)  Identify  the  category  and  type  of 
records  sought:  (3)  ftovide  at  least  two 
items  of  secondary  identification  (date 
of  birth,  employee  identification  number, 
dates  of  employment  or  similar 
information).  Inquiries  should  be 
addressed  as  in  "Record  access 
procedures"  below. 

RECORD  ACCESS  PWOCEOURES: 

Individuals  spf.King  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1,  subpart  C,  appendix  B.  Inquiries 
should  be  addressed  to  the  Director  of 
Practice,  HR:DP,  Internal  Revenue 
Service.  1200  Pennsylvania  Avenue, 
R.,om  1413,  Washington,  DC  20224. 

COKTESTiNG  RECORD  PROCEDURES 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES. 

Information  contained  in  this  system 
may  have  been  provided  by:  (1)  This 
office,  (2)  administrative  law  judges  and 

(3)  the  Internal  Revenue  Service. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT; 

None. 

Treasury/IRS  37  C09 

SYSTEM  NAME: 

Enrolled  Agents  and  Resigned 
Enrolled  Agents  (Action  pursuant  to  31 
CFR  10.55(b)}— Treasury/IRS. 

SYSTEM  location: 

(1)  Internal  Revenue  Service,  Office  of 
Director  of  Practice,  1200  Pennsylvania 
Avenue,  NW.,  Room  1413,  Washington, 
DC  20224;  (2)  Washington  National 
Records  Center,  National  Archives  and 


Records  Service,  General  Services 
Administration,  Washington,  DC  20409. 

CfiTfGOR'f  "^  Of  -Nf-  V  :)i.j6;,s  covEFi ::  r  ■•  the 

SYSTEM: 

Those  individuals  who  are  currently 
enrolled  to  practice  before  the  Internal 
Revenue  Service  and  those  who  were 
formerly  enrolled  to  practice  before  the 
Internal  Revenue  Service  and  who 
resigned  from  such  enrollment. 

CATEGOWitS  Of  RftOKDS  IN  thi  S'SifcW. 

Information  relating  to  individuals' 
applications  for  enrollment  to  practice 
before  the  Internal  Revenue  Service  and 
derogatory  and  other  information 
, regarding  svi'^'^  nmrtirp 

AUTHORITY  FC>«  «i A ;K-Tf  «(*,»., CI  OF  THE 

S'-'S"^M 

31  U.S.C.  330. 

ROflNE  USES  OF  RECOROS  MftiWftiHfn  iH 
THE  SVS''EM,  iNCi,;JD!NG  tA^SCOOitS  (■■■» 
USERS  AND  TMf  PURPOSES  Of  SUC"  USfS. 

Disclosure  of  returns  ana  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  state,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
implementing,  a  statute,  rule,  regulation, 
order  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (2) 
disclose  information  to  a  Federal,  state, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3) 
disclose  relevant,  non-privileged 
information  to  a  court,  magistrate,  or 
administrative  tribunal,  including  the 
presentation  of  evidence,  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (6)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  26  CFR  50.2 
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1.V  hich  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 

POUCIES  AND  «>«»ACTICES  POn  S-'OR  HG. 
RETBiEVtNQ,  kCCESSINQ,  RETAi»<!NG,  AND 
DiSPOSiMG  Of  PECOBDS  IN  TmE  S'SteM 

STo«*Ge. 
File  folders. 

PETB,EV*3iLl'V 

i.iaexed  by  name  of  individual 

SAFEGUARDS: 

Locked  doors.  Access  is  limited  to 
authorized  personnel. 

RETENTION  AsD  Disposal; 

[1.--         ".  >t-cir3  after  enrollment. 

SYSTEM  MAKAGER<S)  AND  ADDRESS: 

Director  of  Practice.  HRiDP.  Internal 
Revenue  Service.  1200  Pennsylvania 
Avenue,  NVV..  Room  1413,  Washington, 
DC  20224. 

NO-^iF'CAT:ON  PflOCEDuHE. 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  Identify  the  category  and  type  of 
records  sought;  (3)  Provide  at  least  two 
items  of  secondary  identification  (date 
of  birth,  employee  identification  number, 
dates  of  employment  or  similar 
information).  Inquiries  should  be 
addressed  as  in  "Record  access 
procedu.'es"  below. 

RECORD  ACCESS  PROCEDURES. 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1,  subpart  C,  appendix  B.  Inquiries 
should  be  addressed  to  the  Director  of 
Practice.  HR:DP,  Internal  Revenue 
Serv  ice,  1200  Pennsylvania  Avenue, 
Room  1413,  Washington,  DC  20224. 

CON-'ESTiNQ  OECORD  PROCEDURES: 

i'.^    r.---..:  -__ess  procedures" 
above. 

PECOBD  SOi.PCE  C*-EaOS.ES 

ir.iormation  contained  in  this  system 
may  have  been  provided  by  (1) 
individuals,  (2)  Internal  Revenue 
Service;  (3)  other  government  agencies, 
and  (4)  professional  organizations. 

SYSTEMS  E«EMPTEO  FPOM  CES'A  H 
PPOVSIOHS  Of  THE  ACT: 

T    5  s.  stem  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d),  (e)(1),  (e)(4)(G),  (e)(4)(H), 
{e)(4){I)  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(k)(2). 


Tf-jsury/IRS  37.010 

S  »■■;  'f  M  ^ame:     ■ 

Roster  of  Former  EnroUees — 
Treasury/IRS. 

SVSTEM  location: 

Internal  Revenue  Service,  Office  of 
Director  of  Practice,  1200  Pennsylvania 
Avenue,  NW..  Room  1413,  Washington, 
DC  20224. 

CATEGORIES  OF  INDIVIDUALS  COVERED  B  '  The 
SVSTEM: 

Attorneys  and  certified  public 
accountants  who  were  enrolled  to 
practice  before  the  Internal  Revenue 
Service  prior  to  enactment  of  the 
Agency  Practice  Act.  Title  5  U.S.  Code, 
section  500  and  former  enrolled  agents 
who  do  not  renew  their  enrollment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  individuals' 
names,  addresses,  professions,  the  dates 
of  their  enrollments  and  the  expiration 
dates  of  such  enrollments. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

SVSTEM: 

31  U.S.C.  330. 

PC'JTiNF  UStb  C-f  PFCOBDS  MA'VTA-NEO  IN 
USERS  an;     •  -E    =vBt>OSES  OF  SUCH  USES: 

Disc .,  _.  ._,_rns  and  return 

information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  state,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
implementing,  a  statute,  rule,  regulation, 
order  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (2) 
disclose  information  to  a  Federal,  state, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3) 
disclose  relevant,  non-privileged 
information  to  a  court,  magistrate,  or 
administrative  tribunal,  including  the 
presentation  of  evidence,  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry.made  at  the 


request  of  the  individual  to  whom  the 
record  pertains:  (5)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation:  (6)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Loose-leaf  binders. 

RETRIEVABIUTV 

Indexed  by  profession  (i.e.,  attorney 
or  certified  public  accountant)  and  by 
the  individual's  name. 

SAFEGUARDS: 

Locked  doors.  Access  is  limited  to 

authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  periodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed. 

SVSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Practice,  HR:DP,  Internal 
Revenue  Service,  1200  Pennsylvania 
Avenue,  NW.,  Room  1413,  Washington. 
DC  20224. 

NOTIFICATION  PROCEDURE: 

individuals  wishing  to  be  notified,jf 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  Identify  the  category  and  type  of 
records  sought;  (3)  Provide  at  least  two 
items  of  secondary  identification  (date 
of  birth,  employee  identification  number, 
dates  of  employment  or  similar 
information).  Inquiries  should  be 
addressed  as  in  "Record  access 
procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1,  subpart  C,  appendix  B.  Inquiries 
should  be  addressed  to  the  Director  of 
Practice,  HR:DP,  Internal  Revenue 
Service,  1200  Pennsylvania  Avenue, 
Room  1413,  Washington,  DC  20224 

CONTESTING  RECORD  PROCEDURES: 

See    Record  access  procedures" 
above. 
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RECORD  SOUBCf  CATEOORIES: 

Information  contained  m  records  m 
this  system  has  been  provided  by:  (1) 
Individuals  and  (2)  the  Internal  Revenue 

Ser\''ite. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACr 

None. 


Treasury/IRS  37.011 

SYSTEM  NAME: 

Present  Suspen.sions  from  Practice 
Before  The  Intfrnal  Revenue  Service — 
Treasury/IRS. 

SYSTEM  location: 

(1)  Internal  Revenue  Service,  Office  of 
Director  of  Practice,  1200  Pennsylvania 
Avenue,  NW.,  Room  1413,  Washington. 
DC  20224;  (2)  Washington  National 
Records  Center,  National  Archives  and 
Records  Service,  General  Services 
Administration.  Washington.  DC  20409. 

CATEGORICS  OF  INDIVIDUALS  COVERED  BY  TWE 

system: 

Aiiorneys,  certified  public 
accountants  and  enrolled  agents  wrho 
have  offered  their  consent  to  voluntary 
suspension  from  practice  before  the 
Internal  Revenue  Service. 

CATEGORIES  OF  RECO?>OS  IN  THE  SYSTEM: 

Information  relating  to  individuals' 
enrollment  or  eligibility  to  practice 
before  the  Internal  Revenue  Service, 
derogatory  and  other  information 
relating  to  their  conduct  in  such 
practice. 

AUTHOfitTV  FOR  MAINTENANCE  OF  THE 
SYSTEM; 

31  U.S.C.  330. 

ROUTINE  USES  OF  RECORDS  MAIMTAINB>IN 

THE  SYSTEM,  INCLUDING  CATEOOWieSOf 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used:  Disclosure  of 
returns  and  return  inform.ation  may  be 
made  only  as  provided  by  26  U.S.C. 
6103.  Records  other  than  returns  and 
return  information  may  be  used  to:  (1) 
Disclose  pertinent  information  to 
appropriate  Federal,  state,  or  foreign 
agencies  responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (2) 
disclose  information  to  a  Federal,  state, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 


hiring  or  retention  of  an  indivKiuHi,  oir 
ij^suance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3) 
disclose  relevant,  non-privileged 
information  to  a  court,  magistrate,  or 
administrative  tribunal,  including  the 
presentation  of  evidence,  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (6)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 

POLiCIES  AND  PRACTiCES  FOR  S'ORJNC. 
PETRtEVING.  ACCESSING,  RETAINING,  *.HD 
DISPOSING  OF  RECORDS  IN  THE  SvS^FM 

STORAGE: 

File  folders. 

RETRIEVABILmr: 

Indexed  by  name  of  individual. 

SAFEGUARDS: 

Locked  doors.  Access  is  limited  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Dispose  25  years  after  case  closed; 
transfer  to  Federal  Records  Center  5 
years  after  case  closed  except  for  a 
random  selection  of  a  small  number  of 
disciplinary  cases  to  be  made  at  5-year 
intervals  for  retention. 

SYSTEM  MANAGER(E)  AND  ADDHFSS: 

Director  of  Practice,  HK;DP,  internal 
Revenue  Service,  1200  Pennsylvania 
Avenue,  NW.,  Room  1413.  Washington. 

DC  20224 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  Identify  the  category  and  type  of 
records  sought;  (3)  Provide  at  least  two 
items  of  secondary  identification  (date 
of  birth,  employee  identification  number, 
dates  of  employment  or  similar 
information).  Inquiries  should  be 
addressed  as  in  "Record  access 
procedures"  below. 


Rf  CORD  ACCESS  P»»OCf  DIIRFS 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1.  subpart  C.  appendix  B.  Inquiries 
should  be  addressed  to  the  Director  of 
Practice.  HR.DP.  internal  Revenue 
Service.  1200  Pennsylvania  Avenue, 
Room  1413.  Washineton.  DC  20224. 

CONTESTING  RCCO»D  PROCl-OuHlS 

See  "Record  access  procedures' 
above. 

RECORD  SOURCC  CATEOORIES: 

Information  contained  in  this  system 
may  have  been  provided  by:  (1) 
Individuals.  (2)  the  Internal  Revenue 
Service,  (3)  other  government  agencies, 
and  (4)  professional  organizations. 

SYSTEMS  I  >  f  wi  •  f :    f  ROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  is  exempt  from  5  U.S.C 
552a(c)(3).  (d).  {e)(l).  (e)(4)(G),  (e)(4)(H), 
(e)(4)(I)  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(k)(2). 

Treasury/IRS  38.001 

SYS'i  M  k|,,'',Vt 

General  Training  Records — Treasury/ 
IRS. 

SYSTEM  location: 

National  Office.  Regional  Offices. 
District  Offices,  Internal  Revenue 
Service  Centers.  Detroit  Computing 
Center.  Martinsburg  Computing  Center 
and  the  Austin  Compliance  Center,  (See 
IRS  appendix  A  for  addresses  1 

categories  of  individuals  ;  0  v(  hed  by  the 
system: 

IRS  employees  who  have  participated 
in  or  who  may  be  scheduled  for  training 
activities  (students,  instructors,  program 
managers,  etc.).  Other  Federal  or  non- 
Govemment  individuals  who  have 
participated  in  or  assisted  with  training 
programs  (students,  instructors,  course 
developers,  interpreters,  etc.). 

CATEGORIES  OF  RECORDS  IN  THf  S    i    I  J 

Variety  of  records  containing 
information  about  an  individual  related 
to  training,  such  as:  Course  rosters, 
student  registrations,  nomination  forms, 
course  evaluations,  instructor  lists, 
individual  development  plans, 
counseling  records,  examination 
materials,  payment  records,  and  other 
recordations  of  training  necessary  for 
reporting  and  evaluative  purposes.  Some 
records  within  this  system  may  also  be 
contained  in  TR/IRS  36.003.  General 
Personnel  Records. 
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AUTHORITY  FOB  MAINTENANCE  Of  THE 
SVSTEM 

5  use.  chapter  41;  Executive  Order 
1134fl 

ROUTINE  USES  Of  HECOnOS  MAINTAINED  •►< 
THE  SYSTEM.  INCLUDING  CA-^EGOniES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

Records  and  information  from  these 
records  may  be  used  to:  (1)  Disclosure  of 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice.  Disclosure  may  be 
made  during  judicial  processes;  (2) 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains:  (3)  provide  input 
data  for  the  automated  Training  CPDF  at 
the  Office  of  Personnel  Management. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  TWE  SYSTEM: 

STORAGE: 

Magnetic  media,  index  cards,  forms, 
or  flat  paper. 

RETRIEVABIUTY: 

Computer  records  are  indexed  by 
social  security  account  numbers,  course 
titles,  dates  of  training,  location  of 
training  and  by  specific  employee 
information  (i.e..  name,  title,  grade,  etc.): 
other  records  are  indexed  by  name  and 
coarse  title. 

SAFEGUARDS: 

Access  Controls  will  not  be  less  than 
t.".ose  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 
Individual  computer  records  are 
available  to  those  persons  at  0PM. 
Treasury  or  IRS  who  are  directly 
involved  with  the  training  function. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  301 — 
General  Records  Schedules,  IRM 

1(15159.31. 

SYSTEM  MANAGERISi  AID  AOOBESS 

.Mi  Branch  Chiefs.  Training  and 
Development  Division,  and  Office  of  the 
Assistant  Commissioner  (International), 
at  the  National  Office;  Chiefs.  Training 
and  Development  Branches,  and  Chiefs. 
Human  Resources  Branches,  at  Regional 
and  District  Offices  and  Internal 
Revenue  Service  Centers;  training 
managers  at  the  Detroit  and  Martinsburg 
Computing  Centers  and  the  Austin 
Compliance  Center.  (See  appendix  A  for 
addresses.) 

NOTIFICATION  PROCEDURE. 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 


accordance  with  instructions  appearing 
at  31  CFR.  part  1.  subpart  C,  appendix  B 
Inquiries  should  be  addressed  as  in 

"Record  access  procedures"  below. 

HECOflD  ACCESS  PROCtOi..(3ES 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager(s) 
in  the  office(s)  where  records  to  be 
searched  are  located.  (See  appendix  A 
for  addrf  °"^"'=  ^ 

CONTESTING  RECORD  PROCEDURES. 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

information  is  extracted  from 
participant  registration  forms,  individual 
development  plans,  skill  surveys, 
personnel  records,  and  other  forms  as 
may  be  developed  and  prescribed  by 
OPM,  Treasury,  and  IRS  Training 
Personnel. 

S'S"'tM   f  KEMC-c::    ;oc«   CrSTAiN   PBOVISIONS 
Of  TM£  ACT: 

None. 

Treasury/IRS  42.001 

System  name; 

Examination  Administrative  File — 
Treasury/IRS. 

SYSTEM  LOCATION: 

Office  of  the  Assistant  Commissioner 
(Examination)  and  Office  of  the 
Assistant  Commissioner  (International), 
National  Office;  Regional  Offices, 
District  Offices.  Internal  Revenue 
Service  Centers,  and  the  Austin 
Compliance  Center.  (See  IRS  appendix 
A  for  addresses.) 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 

S'S'FVI 

Any  taxpayer  who  is  being  considered 
for  examination  or  is  being  or  has  been 
examined  for  tax  determination 
purposes,  i.e..  income,  est&te  and  gift, 
excise,  or  employment  tax  liability. 

CA'^f  GOBIES  OF  RECORDS  IN  THE  SYSTEM 

Records  containing  investigatory 
materials  required  in  making  a  tax 
determination  or  other  verification  in 
the  administration  of  tax  laws  and  all 
other  related  sub-files  directly  related  to 
the  processing  of  the  tax  case.  This 
system  also  includes  other  management 
material  related  to  a  case  and  used  for 
tax  administrative  purposes,  including 
the  appeals  process  and  systems 
formerly  published  as  42.018,  42.023,  and 
42.025. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 

SYSTEM: 

5  U.S.C  301,  26  use  "602,  7801,  and 
7802 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  "use,  6103. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  documents,  machine-sensible 
data  media,  microfilm. 

4 

retrievabiuty: 

By  tdxpayer's  name,  taxpayer 
identification  number  (social  security 
number  or  employer  identification 
number)  and  document  locator  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  the  Manager's 
Security  Handbook,  "iRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  202  for 
Examination — Regional  and  District 
Offices.  IR.M  1(15)59.22. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Officid!  prescribing  policies  and 
practices — Assistant  Commissioner 
(Examination)  and  Assistant 
Commissioner  (International):  Officials 
maintaining  the  system — Assistant 
Commissioner  (Examination),  Assistant 
Commissioner  (International)  District 
Directors,  Internal  Revenue  Service 
Center  Directors,  and  the  Austin 
Compliance  Center  Director.  (See  IRS 
appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

7h:s  system  is  exempt  from  the 
notification  provisions  of  the  Privacy 
Act 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  from  the  access 
and  contest  provisions  of  the  Privacy 

Act. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

(1)  Taxpayers'  returns;  (2)  taxpayer's 
books  and  records;  (3)  informants  and 
third  party  information:  (4)  city  and 
state  governments;  (5)  other  P'ederal 
agencies;  (6)  examinations  of  related 
taxpayers;  (7)  examinations  of  other 
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taxpayers,  and  (8)  taxpayer's 
representative. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROV'SIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury/IRS  42.008 

SYSTEM  name: 

Audit  Information  Management 
System  (AIMS)— Treasury/IRS. 

SYSTEM  LOCATION: 

This  system  is  composed  of  (1) 
computer  files  located  at  each 
jurisdictional  IRS  Service  Center  [where 
tax  return  is  under  examination  control); 
(2)  video  terminals  located  at  each 
jurisdictional  district  (served  by  an  IRS 
Service  Center),  National  Office,  and  the 
Austin  Compliance  Center;  and  (3)  group 
control  card  forms  5345  and  5354 
(including  temporary  and  interim 
processing  files  for  management  and 
control  purposes),  located  at  each 
jurisdictional  district  office.  Items 
described  under  (3)  above  are  subfiles  of 
the  AIMS  System.  (See  IRS  appendix  A 
for  addresses) 

categories  of  individuals  covered  by  the 

system: 

Taxpayers  whose  tax  returns  are 

under  the  jurisdiction  of  the 
Examination  Division.  Examiners 
assigned  to  taxpayer  cases. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Tax  return  information  from  the 
Master  File,  Tax  return  status  and 
location  changes.  Examination  Closing 
information  on  examined  and  non- 
examined  tax  returns,  examiner's  name, 
including  related  internal  management 
information  and  a  code  identifying 
taxpayers  that  threatened  or  assaulted 
IRS  employees. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  301;  26  U.S.C.  7602.  7801  and 

"802 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 

providedby  26  U.S.C.  6103 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Computer,  microfiche,  paper. 


RETRIEVABILrTY: 

By  taxpayer  identification  number 
(social  security  number  or  employer 
idt^v.tifiration  number). 

SAFEGUARDS: 

.\     t  ss  controls  will  not  be  less  than 

thos-  pr  I  ded  for  by  the  Manager's 
Sec^r.-A  it.indbooV,  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

( ctiiputer  Record:  Examined  closings, 
surveyed  claims  and  some  types  of  non- 
exam.ined  closings  are  dropped  from  the 
data  base  60  days  after  closing  or  when 
assessment  verification  is  completed, 
whichever  is  later.  The  balance  of  non- 
examined  closings  are  dropped  at  the 
end  of  the  month  following  the  month  of 
closing.  Paper  Records:  Generally,  AIMS 
forms  are  destroyed  within  90  days  of 
the  closing.  Exceptions  include:  (1)  The 
charge-out  which  becomes  part  of  the 
case  file  and  is  sent  to  the  Federal 
Records  Center  with  the  case;  (2) 
Examination  request  forms  which 
become  the  Examination  group's  control 
card;  and  (3)  The  Examination  group's 
control  card  v^hich  is  retained  in  a 
closed  file  for  3  years  (in  the  case  of 
field  examinations)  and  90  days  (in  the 
case  of  office  examinations).  Authority: 
Records  Disposition  Handbooks.  IRM 
1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Ofiiuiai  prescribing  policies  and 
practices — Assistant  Commissioner 
(Examination).  Officials  maintaining  the 
system — Assistant  Regional 
Commissioners  (Examination),  District 
Directors,  Internal  Revenue  Service 
Center  Directors,  and  the  Austin 
CompHance  Center  Director.  (See  IRS 
appendix  A  for  addresses.) 

NOTIFICATION  PROCEDUPE: 

This  system  is  exempt  from  the 
notification  provisions  of  the  Privacy 

Art 

RECORD  ACCESS  PROCEDURES. 

This  system  is  exempt  from  the  access 
and  contest  provisions  of  the  Privacy 

.Art 

CONTESTING  RECORD  PROCEDURES: 

^h  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Tax  Returns  and  Examination  files. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT; 

This  system  has  been  designed  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 


Trea5ur>.;RS   42.013 


SVSTEM   SAME: 

Project  Files  for  the  Uniform 
Application  of  Laws  as  a  Result  of 
Technical  Determinations  and  Court 
Decisions — Treasury/IRS. 

iJistnct  oiiicfs.  (See  IRS  appendix  A 
for  addresses.) 


CATt  GOR:lS  Of    iND 


1 B  k:  e 


SVSTEM: 

Individuals  grouped  as  to  project,  i.e., 
individual  shareholders  of  a  corporation 
where  a  determination  having  a  tax 

effect  has  been  made. 

CATtGORitS  OF-  RkCORDS  iN  '""l  S  «  S  T IM 

Listing  of  individuals  and  their  income 
tax  information. 

AUTHORITY  tO"  MAiktfhanCF  OF  ThE 
SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602.  7801  and 
7802. 

ROL'TINE  USES  Or  Bt  CORDS  MA  .K'' A  :M  :::    H 

TKE   SVSTEM     INC^JOiNG   CA'IGCMitS   OF 

USERS  AND  TMf"  PURWDSf  S  Of   SUCH  ,jSf  S 

DisclosuiL  „;  :i.:^::.^  _:._  :•-'---'- 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUOES  AND  PRACTICES  FOP  STOP  NG 
RFTRieVIKG,  ACCE,SSi^^G    BfTAiNiNG    AND 
rsiSPOSING  OF   RfCOR:>S  ■»«  ■'■.-£   S'-'S'^IW 

stowage: 

r  documents  and  magnetic  media. 

RtTRievABlLlTY: 

By  taxpayer's  name  and  social 
security  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  a;_  ::^  ntained  in  accordance 
with  Records  Control  Schedule  102  for 
Examination  Division — National  Office. 
IRM  1(15)59.12. 


I  STLM  MAKAGl'-' 


am:  a [■■ : ' B ( 


Officials  prescribing  policies  and 
practices — Assistant  Commissioner 
(Examination)  and  Assistant 
Commissioner  (International).  Officials 
maintaining  the  system— Director  of 
District  where  the  taxpayer  resides.  (See 
IRS  appendix  A  for  addresses.) 

NOTinCATIOH  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
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at  31  CFR  part  1.  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Ir.divid^a.3  seeki.ig  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  District  Director  in 
the  District  where  the  records  are 
located.  (See  IRS  appendix  A  for 
addresses.) 

CONTESTING  RECORD  PROCEDURES. 

26  use.  "b52iej  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

(1)  Shareholder  records,  (2) 
individual's  tax  return,  and  (3) 
examination  of  related  taxpayer. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  Of  THE  ACT: 


Treasury/IRS  42.014 

SYSTEM  NAME. 

Internal  Revenue  Service  Employees' 
Returns  Control  Files — Treasury/IRS. 

SYSTEM  location: 

District  Offices  (See  IRS  appendix  A 
for  addresses.) 

CATEGORIES  Of  iNO'VtO'JALS  COVE!?ED  B*  TME 
SYSTEM: 

Any  individual  who  is  employed  by 
the  Internal  Revenue  Service. 

CATEQORIES  OF  RECORDS  IN  TME  SYSTEM: 

Alphabetical  listing  of  employee, 
income  tax  return  information  including 
prior  examination  results  and  other  tax 
related  information. 

AUTMORfTY  t^OR  MAINTENANCE  OF   '»-£ 
SYSTEM: 

5  L;  S.C.  301;  26  U.S.C.  7602.  7801  and 
7802. 

ROUTINE  USES  Of  RECORDS  MAINT41HED  x 
THE  SYS"^M,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PLfRPOSES  Of  SoCh  USES 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  documents,  machine-sensible 
data  media,  microfilm. 


retrievabiuty: 

D>'  err.pic;. ee's  nar 
secunty  n'simDer, 


•f  and  social 


SAFEOUAROS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  periodically 
updated  to  reflect  changes  and  retained- 
as  lone  as  the  intiivifliLsl  i.s  employed. 

SVSTEM  MANAGER^S,  AND  AOORESS: 

O^icial  prescribing  policies  and 
practices — Assistant  Commissioner 
(Examination).  Officials  maintaining  the 
system — Director  of  District  where 
individual  resides.  (See  IRS  appendix  A 
for  addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C  appendix  B.  Inquiries  should 
be  addressed  to  the  District  Director  in 
the  District  where  the  records  are 
located.  (See  IRS  appendix  A  for 
addresses.) 

CONTESTING  RECORD  PRO C  f  D-BtS 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES. 

Employee's  tax  return. 

S'3'IMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 


■■'''e.:is„.,'v  "CiS  42.016 

SYSTEM  name: 

Classification/Centralized  Files  and 
Scheduling  Files — Treasury/IRS. 

SvS-5  M  LOCATION: 

District  Offices.  Internal  Revenue 
Service  Center,  and  the  Austin 
Compliance  Center.  (See  IRS  appendix 
A  for  addresses.) 

CATEGORIES  OF  INOIViDuA;  S  COVERED  BY  TMB 

SYSTEM: 

Individuals  whose  returns  or  claims 
are  classified  for  examination. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

indiVidudls'  tax  rpturns/ruiuns  and 
other  information,  including  information 
reports  considered  in  screening/ 
classifying  of  an  individual's  return  or 
claim  for  refund. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

SYSTEM: 

5  U.S.C.  301:  26  U.S.C  7602,  7801  and 
7802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  US  C  6103. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  documents,  computer  printouts, 
magnetic  media. 

retrievability: 

By  taxpayer's  name  and  social 
security  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Returns/claims  accepted  as  filed  are 
returned  to  System  of  Records  22.034. 
Returns/claims  selected  for  examination 
become  part  of  System  of  Records 
42.001.  Other  information  is  retained 
until  associated  with  returns/claims  or 
two  years,  whichever  occurs  first. 
Authority:  Records  Disposition 
Handbook  IRM  1(15)59.1  through  !R.M 
1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Examination).  Officials  maintaining  the 
system — District  Directors,  Internal 
Revenue  Service  Center  Directors,  and 
the  Austin  Compliance  Center  Director. 
(See  IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

This  system  is  exempt  from  the 
notification  provisions  of  the  Privacy 
Act. 

RECORD  ACCESS  PROCEDURES; 

This  system  is  exempt  from  the  access 
and  contest  provisions  of  the  Privacy 

Art. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
a.Ticndment  of  tax  records. 
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RECORD  SOURCE  CATEGORIES: 

(Ij  Tax  returns.  (2)  requests  from 
taxpuver.  and  (3)  requests  from 
Collection  Division  for  prompt 
examination. 

SYSTEMS  EXEMPTED  FROW  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 

Privacy  Act. 

Treasury/IRS  42.017 

SYSTEM  NAME; 

International  Enforcement  Program 
Files— Treasury/IRS. 

SYSTEM  location: 

Office  of  the  Assistant  Commissioner 
(International),  National  Office;  District 

Offices,  and  Internal  Revenue  Service 
Centers.  (See  IRS  appendix  A  for 
addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  EV  THE 
SYSTEM: 

Any  individual  having  foreign 
business/financial  activities. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM 

Listing  of  individuals,  identification 
numbers  (if  known),  summary  of  income 
e.xpenses,  financial  information  as  to 
foreign  operations  or  financial 
transactions,  acquisition  of  foreign 
stock,  controlling  interest  of  a  foreign 
corporation,  organization  or 
reorganization  of  foreign  corporation 
examination  results,  information  . 
cnncprninc  potential  tnx  liabilitv,  etc. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801  and 

7802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYS'EM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  returrt- 
information  may  be  made  only  as 
provided  bv  26  U.S.C.  6103. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM 

STORAGE: 

Paper  documents,  microfilm,  machine 
sensible  magnetic  media. 

RETRIEVABILir/: 

By  individual's  name  and  social 
security  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  the  Manager's 
Security  Handbook, 'iRM  1(16)12. 


RETENTION  AND  DISPOSAL; 

K- ^    nis  are  maintained  in  accordance 
with  Rtcords  Disposition  Handbooks, 
IRM  1(15]59.1  through  IRM  1(15)59.32. 

(  .  ri  r;  /.    rt      -  :>-  .-e  periodically 
Ur'-idtL'..;  '.Ij  rLt'i'M. t  .,  'langes  and  retained 
as  long  as  the  individual  has  substantial 
foreign  business/financial  activities. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Officials  prescribing  policies  and 
practices — Assistant  Commissioner 
(Examination)  and  Assistant 
Commissioner  (International).  Officials 
maintaining  the  system — Assistant 
Commissioner  (International).  District 
Directors,  Internal  Revenue  Service 
Center  Directors.  (See  IRS  appendix  A 
for  addresses.) 

NOTIFICATION  PROCEDURE: 

This  system  is  exempt  from  the 
notification  provisions  of  the  Privacy 
Act. 

RECORD  ACCESS  PROCEDURES 

This  system  is  exempt  from  the  access 
and  contest  provisions  of  the  Privacy 
Act. 

CONTESTING  RECORD  PROCEDURI.S 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  *^\  records. 

RECORD  SOURCE  CATEGORIES: 

(1)  European  treaty  countries,  (2) 
individual's  tax  returns,  (3)  examination 
of  related  taxpayers,  and  (4)  public 
sources  of  inform.ation. 

SVS-'EMS  EXEMPTED  FROM  C:  PTAn 
PROVISIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury/IRS   '^2  Cv ' 

SYSTEM  NAME. 

Compliance  Programs  and  Projects 
Files— Treasury/IRS. 

SYSTEM  location: 

National  Office,  Regional  Offices, 
District  Offices,  Internal  Revenue 
Service  Centers,  and  the  Austin 
Compliance  Center.  (See  IRS  appendix 
,\  for  addresses.) 

categories  of  individuals  covered  by  '^"f 
system: 

T.ixpayers  that  may  be  involved  in 
tax  evasions  schemes,  including 
withholding  noncompliance  or  other 
areas  of  noncompliance  grouped  by 
industry,  occupation,  or  financial 
transactions,  and  other,  e.g.,  return 
preparers,  political  contributions, 
corporate  kickbacks,  questionable 
Forms  VV--4, 


C*TEGOflit,S  OF  RECORDS  m  TmC  SYS-^fM 

Records  pertaining  to  individuals  in 
projects  and  programf= 

AUTH0R*''V  FO"  Mft'VFNSNCf  C'f  TMl 

Sv'JTfM 

5  U.S.C.  301;  26  U.S.C.  7602,  "801  and 


ROi,.i'''iNf    wStS.  OP   Rf  CORDS  WAiK"'t  N'(  :.  '.h 
T  M  E    S  V  S  '■  f ,  M .   '  N  C  L  U  O I  N  G   C  *  T  F  G  O  R  . !  «-    O  F 
USERS  AND  THE  P.jRPOStS  OF  SUCH  USES: 

Disclosure  ^:  ;l  „  ;is  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSINQ,  RBTAi»<  '-G    »ND 

Disposing  Of"  BF CORPS  IN  'TMF  s> ;■■■■  t  m: 

STORAGE; 

i  upc;  records,  machine-sensible  data 
media,  microfilm,  and  magnetic  media. 

Pt  ■'Pie  ■.  ABaiTY: 

By  taxpayer's  name  and  social 
security  number  or  document  locator 
number. 

s  A  f  t  G  ...■  A  f  ':•  s 

Access  controls  will  not  be  less  than 
those  provided  for  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  f-N.;  G  SPCSAU 

'W-4  paper  case  files  and  National 
Computer  Center  (NCC)  magnetic  tape 
records  are  destroyed  two  years  after 
the  cases  have  been  inactive.  Records 
associated  with  the  examination  of 
returns  are  disposed  of  in  accordance 
with  the  established  Retention  Schedule 
1(15)59.22.  Records  Control  Schedule. 
Records  not  associated  with  the 
examination  of  returns  will  be  destroyed 
at  the  completion  of  the  program  or 
project,  or  in  accordance  with  Records 
Disposition  Handbooks.  IRM  1(15)59.1 
through  IRM  1(15)59.32. 

SYST i,  M  d' i. N ft G (SIS'  AM G  A 0 r B f  ss: 

Ollicial  prescriDing  policies  and 
practices — Assistant  Commissioner 
(Examination).  Officials  maintaining  the 
system — District  Directors,  Internal 
Revenue  Service  Center  Directors,  and 
the  Austin  Compliance  Center  Director. 
(See  IRS  appendix  A  for  addresses.) 

NQTif  iCATiON  PROCEDGRfc 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

PEC0RC5  ACCESS  PROCFDuRtt 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 
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COKTEmi»0  R£CO«0  OWOCEDOHES" 

26  US.C.  785:  p    p:.-:/;  u  !-;vacy  Act 
amendment  of  tax  records. 

RECORD  SOOf»CE  CATEGORtES: 

[Ij  Tdxpdyer  s  retain,  i^j  taxpayer's 
books  and  records.  (3]  informants  and 
third  party  information,  (4)  city,  state 
government.  (5)  other  Federal  agencies. 
(6)  examinations  of  related  taxpayers, 
and  '")  taxpayer's  employer. 

SYSTEMS  EXEMPTED  FROM  CEWTAiN 
PROVISIONS  OF  TME  ACT- 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act 

T-'easury/IRS  42  027  I 

SYSTEM  NAME 

Data  on  Taxpayers  Filing  on  Foreign 

Holdinjzs — Treasury/IRS. 

SYSTEM  LOCAnON: 

Office  of  the  Assistant  Commissioner 
lintemational).  National  Office, 
Regional  Offices,  District  Offices, 
Philadelphia  Internal  Revenue  Service 
Center,  and  the  Detroit  Computing 
Center,  (see  IRS  appendix  A  for 
addresses.) 


RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)  59.1  through  IRM  1(15)59.32. 
Generally,  records  are  disposed  of 
within  three  years. 

S  •  s  ■■■[  M  yA»,AGf  =;''i  •  A». :   ADOecss 

Utlicial  prescribing  policies  and 
practices — Assistant  Commissioner 
(International),  National  Office. 
Officials  maintaining  the  system — 
District  Directors;  Regional 
Commissioners:  Assistant 
Commissioner  (Examination)  and 
Assistant  Commissioner  (International), 
National  Office;  Director,  Detroit 
Computing  Center;  Director,  Returns 
Processing  and  Accounting  Division. 
National  Office.  (See  IRS  appendix  A  for 
addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 


CATEGOR'ES  OP  >nO<ViOUAl?  COVFcrp  R"  THE       RECORD  ACCESS  PROCEDURES: 


SYSTEM. 

Individuals  required  to  file  Form  5471. 
Information  Return  with  respect  to  a 
Foreign  Corporation. 

CA'EOORIES  OF  RECOBDS  iN  '"HE  S'S'EM 

Names  of  individuals  filing  on  foreign 
ho!fi'"5'' 

AUTMOn'rY  FOR   MAlN'Esat;E    Df    IrtE 
SYS"^EM; 

5  U.S.C.  301.  26  U.S.C.  7602.  7801  and 
7802. 

ROUTINE  USES  OP  aECOROS  MA.S'A.Sf  P  it 
THE  SYSTEM,  INCLUDING  CA'EGOP'ES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  JS£S. 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 

provided  by  26  U.S.C.  fiTOI. 

POLICIES  AMD  PRACTICES  FOR  S'OntNO. 
RETRIEVING,  ACCESSING,  REGAINING,  AND 
DISPOSING  OF  RECORDS  ^N  THE  SYSTEM. 

STORAGE; 

St  t^netic  tape  in  Detroit  Computing 
Center  and  Philadelphia  Service  Center; 
Paper  at  other  listed  locations,  machine- 
S'''nsible  data  media  and  microfilm. 


RETW1EVAB1UTY 


3  udme. 


r 


SAFEGUARDS: 

•A".  :f'ss  con':'j:3  will  not  be  less  than 

t,-.  -^p  provided  by  the  Manager's 
5ecu-;'y  HdPdoook,  IRM  1(16)12. 


Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C  appendix  B.  Inquiries  should 
be  addressed  to  the  District  Director  for 
each  district  whose  records  are  to  be 
accessed  or  contested,  or  to  the 
directors,  or  Assistant  Commissioner 
(International)  in  the  case  of  records  in 
the  National  Office.  (See  IRS  appendix 
A  for  addresses.) 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

P'orm  5471  only. 

SYSTEMS  EXEMPTED  FROM  CC  '  '  A  s 
PROVISIONS  OF  THE  ACT. 

None. 
Treasury/IRS  42.029 

S  'S  't  M    NAME: 

Audit  Underreporter  Case  Files — 
Treasury/IRS. 


IntLrnai  Revenue  Service  Centers, 
Martinsburg  Computing  Center,  and  the 
Austin  Compliance  Center.  (See  IRS 
appendix  A  for  addresses.) 


categories  of  individuals  covered  by  the 
system: 

Recipients  of  income  who  appear  not 
to  have  declared  on  their  income  tax 
returns  (Forms  1040,  1040A,  and  1040EZ) 
all  income  paid  fo  them  m  the  tax  year 
under  study 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  are  taxpayer  (i.e.. 
payee)  entity  records  containing  payee 
name,  address,  taxpayer  identification 
number,  and  other  indicators  relating  to 
entity  maintenance:  and  income  records 
containing  the  types  and  amounts  of 
income  received/reported,  and 
information  identifying  the  income 
payer. 

authority  for  maintenance  of  the 

system: 

5  U.S.C.  301;  26  US  C  "fyii,  7801  and 
7802. 


routine  uses  of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
nrnvidnd  hy  26  U  SC  6103 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maanefic  media. 

RETRIEVABIUTY; 

By  matching  social  security  number 
and  name  control. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Physical  Security 
Handbook.  IRM  1(126)41. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  retained  for  one 
year  and  then  magnetically  erased. 

SYSTEM  MANACER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Examination).  National  Office.  Officials 
maintaining  the  system — Internal 
Revenue  Service  Centers  Directors  and 
the  Austin  Compliance  Center  Director. 
(See  IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 

to  a  particular  individual. 
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RECORD  ACCESS  PROCEDURES: 


This  system  of  records  may  not  be 

accessed  for  purpose  of  inspection  or  for 
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C0?.TE3TING  RECORD  PROCEDURES. 

:G  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

REConn  sooHCE  categories: 

Information  returns  filed  by  payers 
and  Forms  1040,  1040A.  and  1040EZ. 

E-GTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Trcasury/!PS  42  030 
SVS'EM  NAME: 

Discriminant  Function  File  (DIF) — 

Trp.TSvin'/iRR. 

SYSTEM  LOCATiON. 

Internal  Revenue  Service  Centers  and 
the  Austin  Compliance  Center.  (See  IRS 
appendix  A  for  addressee  ) 

CATEGCRicS  OF  'NDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  whose  mcome  tax  returns 
have  a  DIF  Score  higher  than  a  cutoff 
score  determined  by  Elxamination  and 
International,  indicating  high  audit 
potential,  based  on  formulae  prescribed 
by  Examination. 

CATrGOfiitS  OF  PECOROS  iS  TWE  SYSTEM: 

Document  Locator  Number  of  the 
return,  the  Regional  and  District  Offices 
of  the  taxpayer,  the  taxpayer's  DIF 
Score  and  data  from  the  individual's 
Income  Tax  Return  needed  to  conduct 
an  audit  of  his/her  return. 

S>STE.W: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801  and 
7802. 

RO',.i"f;?'>?  VSIS  or  PEZCROS  MA!!'4TJMNEa  :»i 
T.-<C  SYSTlM.  INCLJDifiC  CA'tOCSIES  0- 
'-SERS  tSO  THE  F'^^KrCSE  OF  SUCH   ^SEE: 

Disclosure  of  returns  and  return 
information  may  be  m.ade  only  as 
provided  by  26  U.S.C.  6103. 

POLtCiES  AKD  PRACTiCSS  FOR  STCPtNG. 
RETRIEVING.  ACCESSING.  FErAtNiHG.  ANO 
DiSPCS!NG  OF  RrCORDS  IN  THE  SYSTEM: 

STORAGE- 

Magnetic  tape  and  computer  printout. 

RETRIEVABiLITY: 

By  individual's  social  security 
number. 


SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  the  Manager's 

Securitv  Handbook,  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Record  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  disposed  of  after 
three  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS. 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Examination)  and  Assistant 
Commissioner  (International).  Officials 
maintaining  the  system — Internal 
Revenue  Service  Center  Directors,  and 
the  Austin  compliance  Center  Director. 
(See  IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEOURE: 

This  system  of  records  may  not  be 
accessed  for  purpose  of  determining  if 
the  system  contains  a  record  pertaining 

to  a  particular  individual. 

fiECORD  ACCESS  PROCEDURES 

This  system  of  records  may  not  be 
accessed  for  the  purpose  of  inspection 
or  for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDU^itS 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

!n'Ji<. !';(:.!!  i^  Mx  rf^turn  irfnrmation. 

SYSTEMS  EXEMPTED  FROM  C5FTA:ft 
PROVISIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

T-e?S:.j''V    I'^S   44  or  1 

Appeals  Case  Files — Treasury/IRS. 

SYSTEM  location: 

Office  of  the  National  Director  of 
Appeals,  National  Office;  Regional 
Directors  of  Appeals  (See  IRS  appendix 

A  fnr  .qdnrpssps.1 

CATE  iOfi^ES  OF  INDIVIDUALS  COVERED  BY  TMg 

Taxpayers  who  disagree  with 
examiner's  findings  and  proposed 
adjustments  and  seek  administrative 
review 

CATEGOR  ES  CF  RECORDS  IN  THE  SYSTEM; 

I ,.  \  -■  :  .: ::-  K:  venue  Agents'  Reports. 
Appeals  Supporting  Statements,  case 
correspondence,  legal  opinions,  work 
papers,  and  Appeals  closing  actions. 


AUTHORrrV  FOK  MAN^f  ^A^CE   OF  THE 
S''  3TFM: 

^o  U.S.C.  7801  and  7802. 

ROl~IVF  f^F?  Cr  nr-CT,^  MAT»rTf.iMFD  ■"< 
„  sf  (-.  V  AN      -     !    r>i  niv  Hf  t      f   ■-   ,CM  USES: 

^ ;„  .,.  .,:..: .  leturn 

information  may  be  made  only  as 
provided  by  28  U.S.C.  6103. 

POLICIES  ANO  PRACTICES  rOB  E'Ofi  ^jG. 
RETRIEVING.  ACCESSING    pi     an-.       AND 
DISPOSING  OF  RFCC't'TS  tN  TVf    t,  v  c  ■■  (  m 

STORAGE: 

Paper  records  and  magnetic  media. 

retrievabiuty: 

By  name  of  taxpayer. 

Sfcft -:..■£ COS: 

Locked  file  cabinets,  locked  doors, 
IRS  employees  access  data  only  on  a 
need  to  know  basis. 

Records  are  maintained  in  accordance 
with  Record  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Records  are  disposed  of  by  shredding. 

SvSTFM  MAKAGERfS'  AND  ADDRESS 

:..„:..:._:.  LM'tj'.' _:  _:  -\;  ^  .■.j:'-.  internal 
Revenue  Service.  901  D  Street  SW..  Box 
68,  Washington,  DC  20024;  Regional 
Directors  of  Appeals  (see  IRS  appendix 
A  for  addresses.) 

NOTIFICA^:OW  PCDCFnURE: 

This  s>bitrtii  <ji  iccords  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 

to  a  p;5rticular  individual. 

RECORC  ACCtSS  PnoCfOURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 

for  contest  cf  content  of  records. 

CONT^STiNC   PtCOBD   PRCCl'DUHtE 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 

need  not  be  reported. 

s .  s  T  [  M  5;  F  >. !  M  p  -^  ir  r;  f  n  o  ».■  c  t  m  ■:  a  .  n 

PROVISIONS   Of    '"r    ACT: 

This  s_\3i'jiii  lias  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Tre3',.jrV    'R?    44.003 
SYSTEM  NAME: 

Unified  System  for  Time  and  Appeals 
Records  (Unistar) — Treasury/IRS. 
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SYSTEM  LCKATtON: 

Office  of  the  National  Director  of 
Appeals.  National  Office:  Regional 
Directors  of  Appeals  (See  IRS  appendix 
A  for  addresses.) 

CATEGORiES  OF  iNOv^OuAvS  CO'iiaiO  B'   "^i 
SrSTEM; 

Taxpayers  who  disagree  with 
fcKaminer's  Findings  and  proposed 
adjustments  and  seek  administrative 
review. 

CATEGOaiES  Of  RECORDS  IN  THE  S*S'EM 

Databases  which  produce 
management  information  on  case 
inventory  by  taxpayer  name,  tax  year, 
amount  of  tax  in  dispute,  settlement 
amount,  and  professional  time  required 
to  arrive  at  settlement.  | 

AU'^NOat"^  FO«  MAiS'-E»«ANCE  OP  THE 
SrSTEM. 

26U.sC.  7301  and  7802. 

R0U"ri««E  USES  O*  RECORDS  MA-S^A  NED    N 
THE  SVSTEM,  INC;.UOIKG  CA'EGOOES  OF 
USERS  AND  TH£  PURPOSES  Of  SOCh  uSES 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U  S.C.  6103. 

POtlCES  AND  PRACTICES  FOR  SCORING, 
RETRIEVNG,  ACCeSSlMG,  RETAINING,  AND 
D'SPOStVG  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

Magnetic  media,  diskette,  hard  disk. 

RE^RIE  ^ability:  | 

By  taxpayer's  name  and/or  taxpayer 
identification  number  (social  security 
number  or  employer  identification 
number)  and  by  work  unit  number. 

SAFEGUARDS: 

iRS  personnel  access  data  only  on  a 
need-to-know  basis  and  use  passwords 
to  access  system  information. 

RETEMTION  AND  DISPOSAU 

ft'  ,   -Js  are  maintained  in  accordance 
with  Record  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANACER(S)  AND  ADDRESS: 

.'>j'    -^^  .1  D. rector  of  Appeals,  Internal 
Revenue  Service,  901  D  Street  SW..  Box 
68.  Washington.  DC  20024:  Regional 
Directors  of  Appeals  (See  IRS  appendix 
A  for  addresses.) 

NOTIFICATION  PROCEDURE:  I 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 


HECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager(s) 
in  the  office  where  records  to  be 
searched  are  located. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account.  Also,  time  reports  prepared 
by  Appeals  Officers. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 


Treasury/IRS  44.004 


SYSTEM  NAME: 

Art  Case  File 


-Treasury/IRS. 


SYSTEM  LOCATION: 

Office  of  the  National  Director  of 
Appeals,  National  Office:  Regional 
Directors  of  Appeal  (see  IRS  appendix  A 
for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  B  '  t^je 
SYSTEM: 

Famous  or  noted  artists  whose  works 
have  been  evaluated  by  the  Art  Panel  or 
its  staff  for  use  in  a  taxpavcr  case. 

CATEGORIES  OF  RECOnDS  ,H  th£:  S'S'^cM 

Commissioner's  Art  Panel  or  its  staff 
decisions  on  values  of  works  of  art  by 
named  artists  and  appraisal 
documentation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301:  26  U.S.C.  7602.  7801.  7802. 
and  7805(a). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigation  an  action  or 
seeking  legal  advice:  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  state.  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 


the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
^egu^atlon:  (3)  disclose  information  to  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (4)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (5)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (6)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains: 
(7)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings:  (8)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

PETRIEVABIUTV: 

Indexed  by  taxpayer,  artist,  and 
appraiser  name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15159.1  through  IRM  1(15)59.32. 
The  system  has  been  retained  since    - 
1968. 

SYSTEM  MANAGER(S)  AND  ADDRESS; 

National  Director  of  Appeals,  Internal 
Revenue  Service,  901  D  Street.  SW..  Box 
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68.  Washiiigron,  DC  20024;  Regional 
Diroctors  of  Appeals  (See  IRS  apprndix 
A  for  addros.sps.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  National  Director  of 
Appeals,  Internal  Revenue  Service,  901 
D  Street,  SW..  Box  68,  Washington.  DC 
20024. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Art  panel  and  staff  decisions  and 
appraisal  documentation. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
Treasury/IRS  44.005 

SYSTEM  NAME: 

Expert  Witness  and  Fee  Appraiser 

Files— Treasurv/IRS. 

SYSTEM  LOCATION; 

Office  of  the  National  Director  of 
Appeals,  National  Office;  Regional 
Directors  of  Appeals  (See  IRS  appendix 
A  for  addresses.) 

CATEGORIES  OF  INDIVIDUftLS  COVERED  Bv  '>'E 
SYSTEM: 

Actual  and  potential  expert  witnesses 
for  litigation  and  fee  appraisers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

BiographiL.i:  ^.^f'!'  :'  b.  application 
letters,  or  hst  of  expert/appraiser  names 
by  specialty 

AUTHORITY  FOR  VAiN'SKfiNCE  C-f   THE 
SYSTEM' 

5  U.S.C.  301;  26  U.S.C.  7602,  7801.  7802, 

Hnd  7805(^1 

ROUTINE  USES  Or  RECORDS  MAINTAINED    '-. 
THE  S'-STEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 


information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  and  action 
and  seeking  legal  advice;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  state,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (5)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (6)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(7)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (8)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  S'^C'-^^.Q 
PETBIEVii^G,  ACCESS;Nr,,  RETAINING,  Af*i;: 
D!SfCSi^G  OF  RECORDS  >h  ^wt   S  •  S'E  V 

STOWAGE 

Paper  records. 

BETOiEVABILITY: 

Indexed  by  taxpayer  and  expert 
witness/appraiser  name. 

SAFEGUARDS: 

Access  Controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1{16)12. 


RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  though  IRM  1(15)59.32. 
Records  are  periodically  updated  to 
reflect  changes  and  maintained  as 
needed. 

SYSTLM  manager;!;  AM)  A0D'":E£S 

National  Director  of  Appeals,  Internal 
Revenue  Service,  901  D  Street.  SW..  Box 
68,  Washington,  DC  20024;  Regional 
Directors  of  Appeals.  (See  IRS  appendix 

A  for  addresses  1 

NOTIFICATION  PKOCtOU«f«: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR,  part  1,  subpart  C.  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

nE-rcPc  /. ccfss  f>prcFD!j'>ES: 

iiiui \  lu uaia  atrtrMiig  aucess  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its  content 
may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  National  Director  of 
Appeals,  Internal  Revenue  Service.  901 
D  Street.  SW.,  Box  68,  Washington,  DC 
20024 

c  0  N  ■'  E  s "'  ■  N  ''<  "  i  c  c  R ::  ^' «  ck  t  o  j  i- 1 S: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CAK  GOfitS: 

Varied,  generally  from  the  named 
individual,  often  unsolicited. 

•svtvcMC  f  •jfMP^FC  «'Bir>M  rrc*iN 

p«(  'V  S';3>.s  or  '"HI,  Av.  '• 
None. 

Treasury/IRS  46.0K 

Case  Management  and  Time 
Reporting  System,  Criminal 
Investigation  Division — Treasury/IRS. 

s>  STEM  location: 

National  Office,  Regional  Offices, 
District  Offices.  Internal  Revenue 
Service  Centers.  Detroit  Computing 
Center,  and  the  Austin  Compliance 
Center.  (See  IRS  appendix  A  for 
addresses.) 

categories  of  individuals  covered  by  the 
system: 

Subjects  and  potential  subjects  of 
Criminal  Investigation  Division 
investigations.  Special  Agents,  U.S. 
District  Court  Judges  and  U.S. 
Attorneys. 
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C*TE0O«IES  OF  BECORDS  IN  THE  SYSTEM 

Pt'sonal  and  financial  information     .. 
developed  in  criminal  tax  investigations, 
potential  tax  investigations  and  in 
projects  including  information  from 

o'her  Federal,  state  and  Inrat  agencies. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  L'  S  C  301;  26  U.S.C.  7602,  7801  and 

ROUTINE  USES  OF  RECORDS  MAINTAINED  'H 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES. 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 

provided  in  26  U  5  C  6103 

POUCIES  AND  PRACTICES  FOR  STORiNG, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE. 

Paper  records  in  binders,  magnetic 
media,  computer  discs,  computer 

printouts 

RETRIEVABlUrr. 

By  taxpayer's  name,  case  number  and 


RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 


-  M=;  ■■  I  FMFT"'  f  nOM  '■ 


'AIN 


social  security  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  DISPOSAL; 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRN!  1(15)59.1  though  IRM  1(15)59.32. 

SYSTEM  MANAGERO)  AND  ADOBESS 

OtfiCiai  prescribing  pom-ics  and 
practices — Assistant-Commissioner 
(Criminal  Investigation).  National 
Office.  Officials  maintaining  the 
?>.  stem — Assistant  Commissioner 
(Criminal  Investigation);  Regional 
Commissioners.  District  Directors. 
Ir'.tprna!  Revenue  Service  Center 
Directors,  the  Detroit  Computing  Center 
D  -ector,  and  the  Austin  Compliance 
Center  Director.  (See  IRS  appendix  A  for 
addresses). 

NOTIFICA'-'ON  PROCEDURES. 


if 


This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  ii 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PR0CED:.PES 

Tr.:s  system  of  recoras  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 


CONTESTING  RECORD  PROCECURES 

26  U.S.C.  7do2[K)  proniuiis  Privacy  Act 
amendment  of  tax  records. 


PROV'SiO'*«S  Of  ^'"t  *c^ 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 

Privacy  Act. 

Teasury /IRS  46.003 

S«=>  'EM  ^At4E: 

Confidential  Informants.  Criminal 
Investigation  Division — Treasury/IRS. 

SYSTEM  location: 

District  Offices.  (See  IRS  appendix  A 
for  addresses] 

C  4  ^EGORIES  OF  INDIVIDO  Ac  SCO  v  !  -i  <-.  0  9  Y  THE 
SYSTEM: 

Confidential  Informants;  Subjects  of 
Confidential  Informant's  Reports. 

CATEGORIES  Of   of      /OOS  IN  THE  S'S^EM 

Memorandums,  Index  Cards,  Related 
Data 

Ai/'HOR'^Y   tyn  MAINTENANCE  OF  THE 

8VSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602.  7801  and 
7802. 

ROUTINE  USES  Of   RfCOBDs  Ma  n'taiIsiED  in 
^■"E  S'S'FM     nC,i0.mG  CA'EOOR!E3  0F 
USERS  A.ND  T.-E  .P'J.R.fOSES  O.F  SUCH  USES. 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 

nrovided  bv  2(i  U.S.C.  Rin3 

POviC.f'n  4*«C  PRACiCES  FOR  STOR'NG, 
PfTO  f  w  NG    ACCESSING,  RETAINING.  AND 
O.SPCS.Na  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

retrievabiuty: 

By  confidential  informant's  name  and 
number  or  name  in  informant's  report. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  though  IRM  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Criminal  Investigation),  National 
Office.  Officials  maintaining  the 
system — District  Directors.  (See  IRS 
appendix  A  for  addresses.) 


NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

ThiS  s\  s;em  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

^6  U.S.C.  r852iej  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law- 
enforcement  purposes  whose  sources 
need  not  be  reported. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury/IRS  46.004 

SYSTEM  name: 

Controlled  Accounts  (Open  and 
Closed)  Treasury/IRS. 

SYSTEM  LOCATION: 

District  Offices,  Internal  Revenue 
Service  Centers,  the  Martinsburg 
Computing  Center,  and  the  Austin 
Compliance  Center.  (See  IRS  appendix 
A  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Subjects  and  potential  subjects  of 
criminal  tax  investigation 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM. 

Criminal  Investigation  Information 
and  Control  Notices;  Lists  of  names  and 
related  data:  Lists  of  action  taken: 
Transcripts  of  account. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801  and 
7802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  (N 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE; 

Paper  records  and  magnetic  media. 

RETRIEVABIUTY: 

By  name  or  social  security  number. 
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SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  OrSPOSAU 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  though  IRM  1(15)59.32. 
Paper  records  are  destroyed  one  year 
after  the  close  of  the  investigation. 
Magnetic  tape  is  erased  three  months 
after  the  close  of  the  investigation. 

SYSTEM  MANAGER(S)  AND  ADDRESS 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Criminal  Investigation),  National 
Office.  Officials  maintaining  the 
system— District  Directors,  Internal 
Revenue  Service  Center  Directors,  the 
Martinsburg  Computing  Center  Director, 
and  the  Austin  Compliance  Center 
Director.  (See  IRS  appendix  A  for 
addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  District  Director  for 
each  District  where  records  are  to  be 
searched  (See  IRS  appendix  A  for 
addresses). 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendm.ent  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

District  Office  Personnel;  Service 
Center  Personnel,  Form  4135.  Criminal 
Investigation  Control  Notice. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
Treasury/IRS  46.005 

SYSTEM  NAME: 

Electronic  Surveillance  File,  Criminal 
investigation  Division — Treasury/IRS. 

SYSTEM  LOCATION: 

National  Office.  1111  Constitution 
Avenue,  NW..  Washington.  DC  20224. 


CATEGORIES  OF  INDIVIDUAtS  COVERED  BV  THE 

SYSTEM: 

Subjects  of  electronic  surveillance. 
Individuals  who  have  been  subjects  of 
queries  by  other  agencies. 

C4TEGORIES  or  RECORDS  IN  THE  SYSTEM: 

information  relaung  to  conduct  of 
electronic  surveillance. 

AUTHORITY  fCP  MAIf^TfivANCe   Of  T»;E 

system: 

5  L  S.C.  301;  26  U.S.C.  7602,  7801  and 
7802. 

routine  USfS  OF  RECORDS  MA'KTAINEO  'H. 
THE  SYSTEM,  INCLUDING  CATEQO«IES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  L-Sf  S 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  PRACTICES  FOR  STQCiiNC 
RETRIEVING.  ACCESSING,  RET AINiNCi.  AND 
DISPOSING  OF  RECORDS  IN  THE  S>S^f  M 

STORAGE: 

Paper  records  and  magnetic  media. 

retrievabiuty: 

By  names,  addresses,  and  telephone 
numbers. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETENTION  AND  DISPOSAL; 

Recordb  are  mdintamed  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  though  IRM  1(15)59.32. 
Generally,  records  are  periodically 
updated  to  reflect  changes  and 
maintained  as  long  as  neerio'! 

SYSTEM  MANAGER(S)  AND  ADDRESS. 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Criminal  Investigation)  National  Office. 
Officials  maintaining  the  system — 
Director,  Office  of  Investigations  (See 
IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEDLRE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  oi  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTINO  RECOM)  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 


enforcement  purposes  whose  sources 
need  not  be  reported. 


S  ■.•  s  '  f  M  S  r  >  f  M  f" '  I  D  '  «  O  M  ;  f  f*    *  X 
PROVISIONS  OF  THE  ACT. 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury/IRS  46.009 

SYSTEM  name: 

Centralized  Evaluation  and  Processing 
of  Information  Items  (CEPIIs),  Criminal 
Investigation  Division — Treasury/IRS. 

SYSTEM  LOCATION: 

District  Offices,  Internal  Revenue 
Service  Centers,  and  the  Austin 
Compliance  Center.  (See  IRS  appendix 
A  for  addresses.) 

CA'tGOBiE  S  0»   iMDiV '[  ^„  f..  S  COvf  t!I  ::  P  ■    "-I 
S  •  STEM: 

Taxpayers  about  whom  the  Internal 
Revenue  Service  has  received 
information  alleging  a  violation  of  laws 
within  IRS  jurisdiction,  potential 
subjects  of  investigation. 

C  AT(  GOtS'it  S  .;»    t-t  CG"!/:. «:     ty   •■••<('    S'"''IW 

Copies  ol  income  tax  returns,  special 
agent's  reports,  revenue  agent's  reports, 
reports  from  police  and  other 
investigative  agencies,  memoranda  of 
interview,  question-and-answer 
statements,  affidavits,  collateral 
requests  and  replies,  information  items, 
newspaper  and  magazine  articles  and 
other  published  data,  financial 
information  from  public  records,  case 
initiating  documents  and  other  similar 
and  related  doniments. 

dUTWORITY  FOR  MAiNTLNA.HCt  OF  THE 

s  ■>  ■:■  T  I,  M : 

5  U.S.C.  301;  26  U.S.C.  7602.  7801  and 

7Rn2. 

K  ■')  ,.;  -■'Kf..    U  S  I  S   0  f    «  t  C  C  0  D  S;    M  A   »s  ■'  A  ■  K  E  D  IN 
■TMI    S^KTtM    .'NCLL'OiHG   CA-'fGORlf  S  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
providedby  26U.S.C.  6im 

POLICIES  AND  PRACTICES  FOB  SK   b  '.r, 
RETRIEVING.  ACCESSING    RfIA   NiNG     t  N  ! 
DISPOSING  OF   RfCOUDS  .N   ^Hf    «:■.  c-f  « 

STORAGE. 

Paper. 

RtTRIf  VA8ILITY: 

By  name. 

SArEGiJ.«BDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 
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RETEMTK>f<  AMD  OtSPOSAU 

Rti^j.-Js  are  m^-.-^ta^ied  in  accordance 
VN  th  Records  Disposition  Handbooks. 
IRM  1(15)59.1  though  IRM  1(15)59.32. 
Paper  records  are  disposed  of  after  use. 

SYSTEM  MANAOERtS)  AND  AOOftESS 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Criminal  Investigation)  National  Office. 
OTicials  maintaining  the  system — 
District  Directors.  Internal  Revenue 
Serv  ice  Center  Directors,  and  the  Austin 
Compliance  Center  Director.  (See  IRS 
appendix  A  for  addresses.) 

N0T1FICATK3N  PROCEDURE. 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  P«OCECilR£S 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCECKJRES 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECOf<0  SOURCE  CATEQOmCS: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 

SYSTEKtS  EJtEMPTED  PWOM  CERTAiN 
P«OV1SION3  OF  THE  *CT: 

This  system  nas  oeen  designated  as 
exempt  from  certain  provisions  of  the 
P-vacy  Act. 

Treasury 'IRS  46  OH 

SVSTEM  NAME 

Illinois  Land  Trust  Files.  Criminal 
I.-ivestigation  Division — Treasury/IRS. 

SYSTEM  location: 

Chicago  District  Office.  Springfield 
D  strict  Office,  and  the  Kansas  City 
Ir.'emal  Revenue  Service  Center.  (See 
IRS  appendix  A  for  addresses.) 

categories  Of  inDiV'DUAlS  CCVFOEC  B'-   -Hf 
SYSTEM: 

Ber.eficiaries  of  Land  Trusts.  Related 

individuals. 

CATEGORIES  Of  RECORDS  iN  TH£  s»S^6M 

Notices  of  Fiduciary  Relationships. 
Rela'^d  correspondence 

AUTXORITY  FOR  MftlNTENANCE  OF  THg 

system: 


ROinNF  USES  OF  RECORDS  MAtVTAtNEO  IM 

■^HE.  S'S'iM    nc.,.j:h»'!'.  ::,a 'f copies  of 

USERS  ANO  The.  otjncKiSt  S  OF  SUCH  USES, 

Disclosure  ^i  rtiumia  ar.o  Ic'hjJTi 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  ANO  PRACTICES  FOR  ?'OP'VO 
RETRIEVING.  ACCESSINO,  RETAINING    ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  magnetic  tape. 

retrievabiuty: 

By  taxpayer  and  beneficiary  name; 
trust  and  social  security  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 

IRM  1(15)59.1  though  IRM  1(15).59.32. 

SvSTEIi  MANAGE'Eti.Sl  AND  ADDRESS 

Chicago  District  Director.  Springfield 
District  Director,  and  the  Kansas  City 
Internal  Revenue  Service  Center 
Director.  (See  IRS  appendix  A  for 
addresses.) 

NOTinCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C.  appendix  R 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  3«0ttju«ES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to:  District  Director. 
Chicago  District,  Internal  Revenue 
Service.  230  South  Dearborn  Street. 
Room  2890.  Chicago.  Illinois  60604. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 


Financial  institutions,  Fiduciary 
reports  and  Notices  of  Fiduciary 
Relationships. 


5  c  s  c,  wv  26 1:  sc 

•M)2 


'Wl  'Wl  and 


S  ■»  S  •  E  M  S  E  «  E  M  P  '■  f  --   F  »0«i 

PROVisio»<s  o*  'i-if  Acr. 
None. 


::(«■' A  IN 


Treasury/IRS  46.015 

SYSTEM  NAME: 

Relocated  Witnesses.  Criminal 
Investigation  Division — Treasury/IRS. 

SYSTEM  location: 

Office  of  the  Assistant  Commissioner 
(Criminal  Investigation),  National 
Office.  1111  Constitution  Avenue.  NW., 

Washington,  DC.  20224 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THF 

SYSTEM: 

Relocated  witnesses. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documentation  and  relocdtion 
information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

S'i'STEM: 

5  U.S.C.  301,  26  U.S.C.  7002.  7801  and 
7802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES; 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103 

policies  and  practices  for  storing, 
retrieving.  accessing.  retaining,  and 
disposing  of  records  in  the  system; 

storage: 
Paper. 

RETRIEVABILiTY: 

By  name. 

SAFEGUARDS: 

Access  controls  wii!  no!  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IR.M  If  16)12. 

RETENTION  AND  DISPOSAL; 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.3Z 
Generally,  records  are  periodically 
updated  to  reflect  changes  and 
maintained  as  long  as  needed. 

SYSTEM  MANAGER^S)  AND  ADDRESS. 

Assistant  Commissioner  (Criminal 
Investigation).  Internal  Revenue  Service. 
1111  Constitution  Avenue,  NW.. 
Washington,  DC  20224 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 
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CONTESTING  RECORD  PROCEDURES; 

26  U.S.C.  7852(e)  prohibits  Privacy  A 

amendment  of  t;tx  reri 


'■  (J  s 


RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
noed  not  be  reported. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PriOVISIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasurv/IFiS  46.016 

SVSTEM  NavE: 

Secret  Service  Details,  Criminal 
Investigation  Division— Treasury/IRS. 

SYSTEM  LOCATION; 

National  Office,  Regional  Offices  and 
District  Offices.  (See  IRS  appendix  A  for 
addresses.) 

categories  of  individuals  covered  by  the 
s^'STEm: 


Special  Agent? 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM. 

List  of  Criminal  Investigation 
participants  and  correspondence 
between  Criminal  Investigation  and 
Secret  Service. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SVSTEM: 

5  L.S.C.  301:  26  U.S.C.  7602,  7801  and 
7802. 

ROUTINE  USES  Or  RECORDS  MAINTAi^tO  --H 
THE  SVSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

Records  and  information  contained  in 
these  records  may  be  disclosed  to  the 
Department  of  Justice  for  the  purpose  of 
litigating  an  action  or  seeking  legal 
advice.  Disclosure  may  be  made  during 
judicial  processes.  ' 

POLICIES  AND  PRACTICES  FOR  STORiNG, 
RETRIEVING.  ACCESSING.  RETAINING.  A*;0 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE 

Paper. 

RETRIEVABILITV: 

By  r^ome. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 

!hose  provided  bv  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 

with  Records  Disposition  Handbooks 
iRM  1(15)59.1  through  IRM  ni5j59.32. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

()!f:f  :ol  prescribing  policies  and 
p.^actices — Assistant  Commissioner 
(Criminal  Investigation),  National 
Office.  Officials  maintaining  the 
system — Assistant  Commissioner 
(Criminal  Investigation),  Regional 
Commissioners,  District  Directors.  (See 
IRS  appendix  A  for  addresses.) 

NOTiF.C.tTiON  rtiCCEDUPE. 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  s;.  s'.tni  _:  :.,  _:as  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORO  PftOCEOURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
Amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

1  nis  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 

nppd  rnt  be  rejinrtp;!. 

SYSTEMS  EXEMPTrr;  ■^noM  Cts'AlN 
:>ROVi£'ONS  Or  ^I'E  act: 

inis  system  has  oeen  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

'''e-sur-v/iPS  J6,022 

SYSTEM   KAME; 

i  icubuiy  Enforcement 
Communications  System  (TECS), 
Criminal  Investigation  Division — 

Treasury /IRS. 

s»STiM  location: 

National  Office,  Regional  Offices, 
District  Offices,  Internal  Revenue 
Service  Centers,  and  the  Austin 
Compliance  Center.  (See  IRS  appendix 


descriptions,  various  identification 
numbers,  details  and  circumstances 
surrounding  the  actual  or  suspected 
violator. 

*,,  "HCf-    ■  ■•'    (  ij'B   WtiK'  T  NANCE  OF  THE 

<-»»:  ■  F  M 

u  ^.^i.C.  301;  26  U.S.C.  7602,  7801  and 
7302. 

routine  USES  OF  RECOftOS  MAINTAINED  IN 

THE  S  ■>  S  "  F  M    ;►.  r  „  ij  T ,  N  0  CATEGORIES  OF 
USERS  AKC  'Ht  p-;.R"<';SES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

PCI,.  ,C  ■!  S   AN-;   PftAC'''CI  '    K'tf   5:  ■'CI'mNG, 
C  i  ■"  H !  I  ■■i  ■■H  (":      b  („  t  i  5  S   N  G     K  i  '■  A  I  N  ■  N  G     *  ^  " 
[:■   St-D';   KG   Of    RfCCHLS   IN   '"rit    S-rS'IK*. 

SI  ij  ^  A  si  E: 
Disc. 


A   fr 


.AAr 


CA'EGOHItS  OF  INSiVlCUA^S  COVEBtO  Bv  THE 
S'^STE'.l- 

Fugitives,  subjects  of  open  and  closed 
criminal  investigations,  subjects  of 
potential  criminal  investigations, 
subjects  with  Taxpayer  Delinquent 
Accounts  against  whom  Federal  Tax 
Liens  have  been  filed  and  other  subjects 
of  potential  interest  to  criminal 
investigation  such  as  witnesses  and 
associates  of  subjects  of  criminal 
investigations  or  related  to  a  matter 
under  Crim.inal  Investigation 
jurisdiction. 

CATEGORIES  OF  RECORDS  IN  THE  S>STfcM; 

Name,  date  of  birth,  social  security 
number,  address,  identifying  details, 
aliases,  associates,  physical 


>;("■»-■  f  \  tl: 


TV: 


By  name,  social  security  number  or 
other  unique  identifier. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  OISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Fugitives  until  apprehended.  Other 
records  are  deleted  when  no  longer  of 
potential  use  for  criminal  investigation 
case  or  informational  purposes. 
Cancellation  after  10  years. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Criminal  Investigation)  National  Office. 
Officials  maintaining  the  system — 
Assistant  Commissioner  (Criminal 
Investigation),  Regional  Commissioners. 
District  Directors,  Internal  Revenue 
Service  Center  Directors,  and  the  Austin 
Compliance  Center  Director,  (see  IRS 
appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCf SS  eoOCEDURES: 

This  !>vaii;i..  wi  .1  cords  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTES^'IMG  RFCORO  (»f> f>C f  ri Li RES: 

26  U.b.c.  /oj^it-j  piuijiu.^b  Privacy  Act 
amendment  of  tax  records. 


14064 


Federal  Register  /  \'f 


Nn    -5  /  FndHV,  April  1',  1992  /  Notices 


RECOAO  SOURCE  CATE0OR4CS; 

This  sys'em  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 

SYSTEMS  EXEMPTED  FPOM  CEBT/kjn 
PROVISIOWS  OF  THE  ACT 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury/IRS  4S,00i 

SYSTEM  MAME: 

Disclosure  Records — ^Treasury/IRS. 

SYSTEM  LOC*T!0»«- 

National  Office,  Regional  Offices, 
District  Offices,  Internal  Revenue 
Service  Centers,  Detroit  Computing 
Center,  Martinsburg  Computing  Center. 
and  the  Austin  Compliance  Center.  (See 
!RS  appendix  A  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERPD  BY  'WE 
SYSTEM; 

(1)  Subjects  of  requests  for  disclosure 
initiated  by  the  Department  of  Justice, 
including  suspects  or  persons  related  to 
the  violation  of  Federal  laws;  persons 
who  have  initiated  legal  actions  against 
the  Federal  Government,  persons 
identified  as  strike  force  targets  or 
related  to  organized  crime  activities, 
persons  under  investigation  for  national 
security  reasons,  persons  believed  by 
the  Internal  Revenue  Service  to  be 
related  to  violations  of  Federal  laws 
other  than  the  Internal  Revenue  Code. 
(2)  Persons  under  investigation  by  other 
executive  departments  or  congressional 
committees  for  whom  tax  information 
has  been  requested  pursuant  to  28 
U.S.C.  6103.  (3)  Persons  who  are  parties 
to  criminal  or  civil  non-tax  litigation  in 
which  the  testimony  of  IRS  employees 
has  been  requested.  (4)  Persons  who 
have  applied  for  Federal  employment  or 
presidential  appointments  for  which 
preemployment  tax  checks  have  been 
requested  and  applicants  for 
Department  of  Commerce  "E"  Awards, 
(5)  Requesters  for  access  to  records 
pursuant  to  26  U.S.C.  6103,  the  Freedom 
of  Information  Act,  5  U.S.C.  552,  and 
initiators  of  requests  for  access, 
amendment  or  other  action  pursuant  to 
the  Privacy  Act  of  1974,  5  U.S.C.  552a.  (6) 
individuals  identified  by  or  initiating 
correspondence  or  inquiries  processed 
or  controlled  by  the  Disclosure  function 
or  relating  to  the  foregoing  subjects. 

CATEGORIES  OF  RECORDS  m  THE  SYSTEM: 

Requests  for  records,  information  or 
'estimony.  responses  to  such  requests, 
supporting  documentation,  processing 
records,  copies  of  items  provided  or 
withheld,  control  records  and  related 


files.  Department  of  Justice,  and  IRS 
replies  to  such  requests.  (1)  Copies  of 
related  authorizations  to  IRS  officials 
permitting  such  disclosures  and.  in  some 
instances,  their  responses.  (2)  Copies  of 
individuals'  tax  information, 
memoranda  for  file,  notations  of 
telephone  calls,  file  search  requests,  etc. 

AL— MORfTY  rOR  MAIV-HTNANCE  OF  TME 

5  U.S.C.  301.  552  and  552a;  26  U.S.C 

piira  7Rni  and  7m?.. 

»OV'^i<1t  ■.,:Sf  S  or  SfCOBOS  MAlKT»iMED  l»* 
THE  S*S'£M     H':..'^t>tH<i  CATEGORIES  OF 
USERS  AWD  r.HE  PtJRPOSLS  OF  SUCM  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice;  (2)  report  apparent 
violations  of  law  to  appropriate  law 
enforcement  agencies;  (3)  disclose 
debtor  information  to  a  Federal  payor 
agency  for  purposes  of  salary  and 
administrative  offsets,  to  a  consumer 
reporting  agency  to  obtain  commercial 
credit  reports,  and  to  a  debt  collection 
agency  for  debt  collection  services;  (4) 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (5)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings, 

DISCLOSURES  TO  CONSUMpa  BrocoNG 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b](12]:  Disclosures  may  be  made 
from  this  system  to  consumer  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a{f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S*^  -iTmfaW^ri 

POLICIES  XNi'  WA.r.'iCf  S  f'C'ti  SCORING, 
RETRIEVING    aCCeSS^^a    HETAiNING,  AND 
DISJ>OSING  Of  RECOfiDS  K*  ->IF  SYSTEM: 

storage: 

Paper  records  in  alphabetical  or 
chronological  order  within  subject 
categories  and/or  such  automated  or 
electronic  record-keeping  equipment  as 
may  be  locally  available.  No  centralized 
index  exists.  Accountings  of  disclosure 
of  tax  related  records  pursuant  to  5 
U.S.C.  552a{c)  or  26  U.S.C.  6103(p)(3)  are 
posted  to  the  Individual  Master  File  and 
retrievable  by  Social  Security  Number, 
or  to  the  Business  Master  File  and 
retrievable  by  Employer  Identification 
Number. 


RETRIEVA8IUTV: 

Records  are  generally  retrievable  by 
name  of  individual,  aUhough  category  of 
record  and  chronoiogica!  period  may  be 
necessary  to  retrieve  some  records.  The 
social  security  number  is  necessary  to 
access  accountings  of  disclosure  posted 
to  the  Individual  Master  File.  The 
employer  identification  number  is 
necessary  for  access  to  the  Business 
Master  File. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IR.M  1(16112. 

RETENTION  AND  DISPOSAL; 

Rt  'ords  are  maintained  in  accordance 
v\    n  Records  Disposition  Handbooks. 
IRM  1(15)59  1  through  IRM  1(15)59.32. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Official  prescribing  policies  and 
practices — Director,  Office  of 
Disclosure,  National  Office.  Officials 
maintaining  the  system — Director, 
Office  of  Disclosure,  National  Office; 
Regional  Commissioners,  District 
Directors.  Internal  Revenue  Service 
Center  Directors,  the  Austin  Compliance 
Center  Director,  or  other  official 
receiving  or  servicing  requests  for 
records.  (See  IRS  appendix  A  for 
addresses.) 

NOTIFICATION  PROCEDURE: 

Requesters  seeking  to  determine  if 
accountable  disclosures  about  them 
have  been  made  should  request  an 
accounting  of  disclosure  pursuant  to  5 
U.S.C.  552a(c)  and  26  U.S.C.  6103(p)(3)  of 
the  District  Director  for  the  area  in 
which  they  reside,  individuals  seeking 
to  determine  if  this  system  of  records 
contains  a  record  pertaining  to 
themselves  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1,  subpart  C,  appendix  B.  Inquiries 
should  be  addressed  to  the  District 
Director  for  the  area  of  residence  or  to 
the  official  believed  to  be  maintaining 
the  record  of  interest  (See  IRS  appendix 
A  for  addresses.)  This  system  contains 
some  records  of  law  enforcement 
activities  which  may  not  be  accessed  for 
purposes  of  determining  if  the  system 
contains  a  record  pertaining  to  a 
particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  nf  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

2G  use.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 
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RECORD  SOURCE  CATEOORtES: 

Requests  for  disclosure,  records  being 
evaluated  and  processed  for  disclosure 

and  related  information  from  other 
systems  of  records.  This  system  may 
contain  investigatory  material  compiled 
for  law  enforcement  purposes  whose 
sources  need  not  be  reported 

SYSTEMS  EXEMPTED  FROM  CERTAIH 
PROVISSONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury/IRS  48.008 

SYSTEM  NAME: 

Defunct  Special  Service  Staff  File 
Being  Retained  Because  of 
Congressional  Directive — Treasury/IRS. 

SYSTEM  location: 

National  Office.  1111  Cor.sntution 
Avenue.  N'W..  Washington.  DC  20224. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM; 

individuals  suspected  of  violating  the 
Interna!  Revenue  laws  by  the  Special 
Service  Staff  before  its  discontinuation 
on  August  23.  1973. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Internal  Revenue  Service  Master  File 
printouts:  returns  and  field  reports; 
information  from  other  law  enforcement 
government  investigative  agencies; 
Congressional  Reports,  and  news  media 
articles. 

AUTHORITY  FOB  MAINTENANCE  OF  THE 

system: 

5  U.S.C  301  26  U  P  C.  7801  and  7802. 

ROLTINE  USES  OF  RECORDS  MAINTAtNED  IN 
THE  SYSTEM.  INCLUDING  CA  rEQORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  This  file  is 
no  longer  being  used  by  the  Internal 
Revenue  Service.  The  Special  Service 
Staff  was  abolished  August  13,  1973. 
Records  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice:  (2)  disclose 
information  to  Congressional 
Committees  and  individuals  making 
Freedom  of  Information  requests 
pertaining  to  themselves. 

POUCIES  AMD  PftACnCES  POR  STORtNO, 
RETRIEVINa,  ACCESSINO.  RETAIMNa,  ANO 
DISPOSINO  OF  RECORDS  IN  THE  rrSTEM: 

STORAGE: 

Paper  records  maintained 
alphabetically  by  individual  and 
organization  contained  in  vault  at  IRS 
National  Office. 


retrievabiuty: 

Alphabetical!}  b>  name 

SAFEGUARDS: 

Access  controls  will  not  be  loss  than 
those  provided  by  the  Manager  s 
Security  Handbook.  IRM  1(16)12.  No  IRS 
official  has  access  to  these  records 
except  for  retrieval  purposes  in 
connection  with  Congressional  or 
Freedom  of  Information  inquiries  and 
litigation  cases. 

RETENTION  AND  DISPOSAL." 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbook. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Initially  retained  solely  for 
congressional  committees'  inquiries, 
these  records  are  currently  being 
retained  because  of  their  possible 
historical  significance  under  Archival 
statutes.  Consideration  of  their 
historical  significance  is  in  abeyance 
pending  resolution  of  the  Archivist  right 
to  access  tax  information  under  the 
Internal  Revenue  Code 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Uisciosure,  Internal 
Revenue  Service.  1111  Constitution 
Avenue,  NW..  Washington.  DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES 

individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director,  Office  of 
Disclosure.  Internal  Revenue  Service, 
1111  Constitution  Avenue,  NW.. 
Washington,  DC  20224.  In  addition,  this 
system  may  contain  some  records 
provided  by  other  agencies  which  are 
exempt  from  the  access  and  contest 
provisions  of  the  Privacy  Act  as 
published  in  the  Notices  of  the  Systems 
of  Records  for  those  agencies. 

CONTESTING  RECORD  PROCEDURES: 

2b  L'.S.C.  7852(e)  prohibits  iV;var>  Act 
tirricndment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

News  media  articles,  ta\pH\'ers' 
returns  and  records,  informant  anci  third 
party  information,  other  Federal 
agencies  and  examinations  of  reia'cti  or 
other  taxpayers. 


BYSTCMS  EXEMPTED  FItOM  CERTAIN 

pBovisio»rt  OF  THE  act: 

Information  from  another  agency's 
exempt  system  of  records  duplicated  In 
this  system  of  records  retains  the 
exempt  status. 

TreasurytRS  ««0C1 

SYSTEM  NAME: 

Collateral  and  Information  Requests 
System — Treasury/IRS. 

s>STEM  location: 

The  central  files  for  this  system  are 
maintained  at  the  Office  of  the  Assistant 
Commissioner  (International).  950 
L'Enfant  Plaza,  SW.,  Fourth  Floor, 
Washington,  DC  20024.  A  corresponding 
system  of  records  is  separately 
maintained  by  the  foreign  posts  located 
in:  (1)  Bonn,  Germany,  (2)  Sydney, 
Australia:  (3)  Caracas,  Venezuela:  (4) 
Riyadh,  Saudi  Arabia;  (5)  Nassau. 
Bahamas:  (6)  London.  England;  (7) 
Manila.  Philippines;  (8)  Mexico  City, 
Mexico;  (9)  Ottawa,  Canada;  (10)  r^ris. 
France;  (11)  Rome.  Italy;  (12)  Sao  Paulo. 
Brazil;  (13)  Singapore  and  (14)  Tokyo, 
Japan.  Inquiries  concerning  this  system 
of  records  maintained  by  the  foreign 
posts  should  be  addressed  to  the 
Assistant  Commissioner  (International). 

C*'FGO«iES  Of   INCMV'&uAlS  COVtRtl.   0'    ''"t 
SvSTEM, 

u  111  led  States  Citizens,  Resident 
Aliens.  Nonresident  Aliens. 

CATEGORIES  Of  KtCOROS  m  THf   S'fSffM 

Records  of  interviewing  witnesses 
regarding  financial  transactions  of 
taxpayers;  employment  data;  bank  and 
brokerage  house  records:  probate 
records;  property  valuations;  public 
documents;  payments  of  foreign  taxes; 
inventories  of  assets;  business  books 
and  records.  These  records  relate  to  tax 
investigations  conducted  by  the  Internal 
Revenue  Service  where  some  aspects  on 
an  investigation  must  be  pursued  in 
foreign  countries  pursuant  to  the  various 
tax  treaties  between  the  United  States 
and  foreign  governments.  The  records 
also  include  individual  case  files  of 
taxpayers  on  whom  information  (as  is 
pertinent  to  carrying  out  the  provisions 
of  the  convention  or  preventing  fraud  or 
fiscal  evasion  in  relation  to  the  taxes 
which  are  the  subject  of  this  convention) 
is  exchanged  with  foreign  tax  officials  of 
treaty  countries. 

AUTHORtTY   fOn  MAINTlNANCt    O*    TMf 
SYSTEM: 

3  U.S  (,:.  301    2ti  i:  S.C  7U02.  7801,  and 
7602. 
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RO'JTINE  USES  OP  RECOBDS  MAtNTaiNEC  >H 

THE  SYSTEM.  INCLUDING  CA'EGOBifS  Of 
USfBS  ftSO  THE  PijRPOS'^3  OF  SUCH  USES: 

D.o -._:_  _;  :l.:_.:.-  dnd  return 

information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  A>-D  PSACTiCFS  fOR  S'OCiKC. 
BE"^n:FVNG    ACCESS  NG    rtE'A  »,   SG    i  S ;; 
C^S^C'S^NG  OF  PEC0  =  "3S    N  ■  -E   ?'5'f 


s-orage; 
.'"dper  records. 

RETRIEV  ability: 

F'.  ta''Daver  name. 


SAfEG'.ArDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 

Srcurity  f  r.inrihnnk.  IRM  1(16)12. 
PETENTiOK  AND  OiSPCSAU 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  disposed  of  after 
three  years.  ( 

SVS'EM  WA«.4-E!--:5'  4SC  aaoPESS; 

(International),  950  L'Enfant  Plaza,  SW.. 
Fourth  Floor,  Washington,  DC  20024. 

NGT.F'CA*  c^  pp::'~u'?e: 

inis  sysiem  oi  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 

to  a  particu'T"  inHividual. 

RECORD  ACCESS  ;>ROC£OURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

PFC0  =  3  SO-^:?   CA'EGOa  ES: 

Records  of  examinaiions  of  taxpayers, 
interviews  of  witnesses,  etc.  where 
some  aspects  of  an  investigation  must 
be  pursued  in  foreign  countries  pursuant 
to  various  tax  treaties  between  the 
United  States  and  foreign  governments. 

SYS-'EMS  EXEMPTED  from  CEB'i   '. 
PROVISIONS  OF  THE  ACT. 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 

Privarv  Art 


Treasury  iRS  49.002 


SYSTEM  NAME. 


Competent  Authority  and  Index 
Card — Microfilm  Retrieval  System — 
Treasury/IRS. 


SYSTEM  location: 

Office  of  the  Assistant  Commissioner 
(International).  950  L'Enfant  Plaza,  SW., 
Fourth  Floor,  Washington,  DC  20024. 

categories  of  INDIVIDUALS  COVERED  BY  THE 

system: 

U.S.  citizens,  resident  aliens, 
nonresident  aliens  whose  tax  matters 
come  under  the  jurisdiction  of  the  U.S. 
competent  authority  in  accordance  with 
pertinent  provisions  of  tax  treaties  with 
foreign  countries. 

categories  of  records  in  the  system: 

Individual  case  files  of  taxpayers  who 
request  relief  from  double  taxation  or 
any  other  assistance  that  is  pertinent  to 
carrying  out  the  provisions  of  income 
tax  treaties. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  301.  26  U.S.C.  7602.  7801.  and 
7802;  applicable  treaties. 

routine  uses  of  records  maintained  in 

THE  system,  including  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING    tsO 
DISPOSING  OF  RECORDS  IN  THE  SYS    EM: 

STORAGE: 

Paper  and  microfilm  records. 

RETRIEV  ability: 

By  taxpayer  name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1{15)!59.1  through  IRM  1(15)59.32. 
Generally,  records  may  be  disposed  of 
after  ten  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Assistant  Commissioner 
(International),  950  L'Enfant  Plaza,  SW., 
Fourth  Floor.  Washington.  DC  20024. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 

to  a  partiCul^""  inHUMnal 
RECORD  ACCESS  PROCEDURES. 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  the  records. 


CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Rt;--)aes;s  for  relief  from  double 
taxation. 

Sv  STEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  s;,  bt'-;r.  .has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act 

T-easur,-'!RS  49,003 

SYSTEM  NAME: 

Financial  Statements  File — Treasury/ 
IRS. 

SYSTEM  location: 

Office  01  the  Assistant  Commissioner 
(International).  950  L'Enfant  Plaza,  SW., 
Fourth  Floor,  Washington,  DC  20024. 

CATEGORIES  OF  INDIVIDUALS  COVERED  3*  ThE 
SYSTEM: 

Taxpayers  who  submitted  financial 
statements  when  interviewed  overseas 

hv  Fxamination  Branch  emplnvpes. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Financial  statements. 

AjTMOPiTY   FOC  MAINTENANCE   OF  THE 
S'    STEM: 

:  L  S  C.  301;  26  U.S.C.  7602.  7801,  and 
7802. 

ROUTINE  USES  OF  RECOROS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  -^HE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLiCiES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  iN  THE  SYSTEM 

S'ORAGE: 

Paper  records. 

RETRIEVABILITY: 

B\  Vrvp.Tyer's  name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  DISPOSAL; 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  disposed  of  after 
two  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner 
(International),  950  LEnfant  Plaza.  SW.. 
Fourth  Floor,  Washington  DC  20024. 
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NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  irstructions  appeanng 
at  31  CFR  part  1,  subpart  C.  appendix  B 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Indniduals  seeking  access  to  any 
record  contained  m  this  svstrm  of 
records  may  inquire  in  accordance  with 
Instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B  Inquiries  should 
be  addressed  to  the  Assistant 
CorTimissioner  (Intprnationaij,  950 
L  Enfant  Plaza.  SW  .  Fourth  Floor. 
Washington.  DC  20024 

CONTESTING  RECORD  PROCEDURES: 

2b  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records 

RECORD  SOURCE  CATEGORIES: 

Overseas  F.xammation  branch 
employees. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVIStOMS  OF  THE  ACT: 

Treasury/IRS  49.007 

SYSTEM  name: 

Overseas  Compliance  Projects 
System — Treasury/IRS. 

SYSTEM  L0CATK)N: 

The  central  files  for  this  system  are 
maintained  at  the  Office  of  the  Assistant 
ComrTiissioner  (International).  950 
L'F.nfant  Plaza,  SW.,  Fourth  Floor. 
Washington.  DC  20024.  A  corresponding 
system  of  records  is  separately 
maintained  by  the  foreign  posts  located 
in:  (Ij  Bonn.  Germany:  (2)  Sydney, 
Australia;  (3)  Caracas,  Venezuela;  (4) 
Rivadh,  Saudi  Arabia;  (5)  Nassau, 
Bdh.imas;  (6)  London,  England;  (7) 
Manila.  Philippines:  (8)  Mexico  City, 
Mexico;  (9)  Ottawa.  Canada:  (10)  Paris. 
France;  (11)  Rome.  Italy;  (12)  Sao  Paulo. 
Brazil;  (13)  Singapore  and  (14)  Tokyo. 
Japan.  Inquiries  concerning  this  system 
of  records  maintained  by  the  foreign 
posts  should  be  addressed  to  the 
Assistant  Commissioner  (International) 

categories  of  h*0<viouals  covered  by  tmb 
system: 

United  States  Citizens,  Resident 
Aliens,  Nonresident  Aliens. 

categories  OF  RECORDS  IN  THE  SYSTEM: 

Docu.ments  and  factual  data  relating 
to:  (1)  Persona!  expenditures  or 
investments  not  commensurate  with 
known  income  and  assets;  (2)  receipt  of 
significant  unreported  income;  (3) 
improper  deduction  of  significant  capital 


or  personal  living  expenses:  (4)  failure  to 
file  required  returns  or  pay  tax  due;  (5) 
omission  of  assets  or  improper 
deduction  or  exclusion  of  items  from 
state  and  gift  tax  returns. 

AUTHORITY  FOR  MAINTENANCE  Of  THE 
SYSTEM; 

5  f.S.C.  301.  26  U  SC.  "b02.  7801,  and 
7802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

Di'^.'..ios,ire  of  returns  and  return 
information  may  be  made  onJy  as 
provided  by  26  U.S.C.  6103. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records. 

RETRIEVABlUTV: 

By  iiixpayer  name. 

SAFEGUARDS: 

Ac  cess  controls  will  not  be  less  than 
provided  for  by  the  Physical  and 
Document  Security  Handbook.  IRM 

1(16)41. 

RETENTION  AHP  DISPOSAL. 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  disfHJsed  of  after 
3  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS. 

.Assistant  Commissioner 
(International).  950  L'F^nfant  Plaza,  SW.. 
F:::';rth  Floor,  Washington,  DC  20024. 

NOTIFICATION  PROCEDURE; 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determirung  if 
the  system  contains  a  record  pertaining 

t{!  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(6]  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Documents  and  data  relating  to 
income  and  expense  items  concerning 
income,  Estate  and  Gift  tax  returns. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  s\  stem  has  been  designated  as 
exempt  from  certain  provisions  of  the 

Privacy  .'\ct. 


Treasury/IRS  49  008 

SYSTEM  NAME. 

1  -xpayer  Service  Correspondence 
System— Treasury/IRS. 

SvS^EM   L  OCA  ■■'■ion: 

This  system  is  separately  maintained 
by  each  one  of  the  14  overseas  posts  of 
the  Office  of  the  Assistant 
Commissioner  (Internationa!)  located  in: 
(1)  Bonn,  Germany.  (2)  Sydney. 
Australia;  (3)  Caracas.  Venezuela;  (4) 
Riyadh.  Saudi  Arabia;  (5)  Nassau. 
Bahamas:  (6)  London.  England;  (7) 
Manila,  Philippines;  (8)  Mexico  City, 
Mexico;  (9)  Ottawa,  Canada;  (10)  Paris, 
France;  (11)  Rome,  Italy;  (12)  Sao  Paulo, 
Brazil;  (13)  Singapore  and  (14)  Tokyo. 
Japan.  Inquiries  concerning  this  system 
of  records  maintained  by  the  foreign 
posts  should  be  addressed  to  the  Office 
of  the  Assistant  Commissioner 
(International).  950  LEnfant  Plaza.  SW., 
Fourth  Floor,  Washington.  DC  20024. 

CA^T-FGORIES  Of   INDIVIDUALS  COVfRED  Bt  -rHI 
SYSTEM: 

United  States  Citizens,  Resident 
Aliens,  Nonresident  Aliens. 

CATfGORIFS  OF   »f  CORDS   IH   T  Mf   S'S^'I'M 

Correspondence  from  taxpayers, 
foreign  post  personnel  and  the  Office  of 
the  Assistant  Commissioner 
(International)  headquarters  offices  in 
Washington,  DC. 

SYSTEM; 

5  use.  301:  26  U.S.C.  7602,  7801.  and 
7802. 

ROUTINE  USES  Of  BECORDS  WAiK'AiNEC  iN 
THE  SYSTEM,  INCLUDING  CA^^IGOB'f  S  Or 
USERS  AND  THE  PU«(*OSES  Or  SjCh  uSCS 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

PO'UCIES   AND  PHAC'^ICf  S  fC'B   S''OUi>.C., 
RfTflif  viMG,   ACCISSINQ    Rf  AINIWC,    ANO 

d!sf»osing  of  records  '.h  th£  system. 
S'^orage: 
Paper  records. 

RETRirvABiL'TY: 
b)  iaikpayer  name. 

SAFEOUAROS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Ha"dV^"^'l-    IRM  1(16)12. 

RCTENTION  AMD  DISPOSAU 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  disposed  of  after 
three  years. 
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SYSTEM  MANAGERlS)  AND  ADOBESS: 

Assistant  Commissioner 
(International).  950  L'Enfant  Plaza.  SW.. 
Fourth  Floor,  Washington.  DC  20024. 

NOTIFICATION  PBOCEDOHE; 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C,  appendix  B. 
Ir.quiries  should  be  addressed  as  in 
"Kf  cnrd  acrps";  ornrpdurfis"  below. 

RECORD  ACCESS  f>R0C£DURE3. 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  the  Assistant 
Commissioner  (International).  9.50 
L  Enfant  Plaza.  SW..  Fourth  Floor. 
Washington.  DC  20024. 

CONTESTING  RECCaO  PRCCED'JKES 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Taxpayers  and  the  Office  of  the 
.Assistant  Commissioner  (International) 
foreign  posts  and  headquarters  offices. 

SYSTEMS  EXEMPTED  '^BOM  CER'SiN 
PPOVISIONS  OF  THE  AC 

None. 

T'easorv   IR?   5G  0C1 

S'STEM  SAME 

Employee  Plans/Exempt 
Organizations  Correspondence  Control 
Record  (Form  5961)— Treasury/IRS. 

SYSTEM  ^CC4'"0W 

National  Office.  1111  Constitution 

Avenue.  N^A'.,  Washinaton,  DC  20224. 

CATEGORIES  OF  iNC-V'DyAL3  COVERED  8r   'HE 
SYSTEM: 

Requestors  of  letter  rulings,  and 
subjects  of  field  office  requests  for 
technical  advice  and  assistance  and 
other  correspondent'" 

CATEGORIES  Of  RECORDS  IN  TH£  SrSTEM: 

Contains  the  name.  date,  nature  and 
subject  of  an  assignment,  and  work 
history.  Subsystems  include  case  files 
that  contain  the  correspondence, 
internal  memoranda,  and  related 
material.  They  also  include  digests  of 
issues  involved  in  proposed  revenue 
rulings 

AUTHORtTY  FOR  MAiN'^ENANCE  OF  r'~i 
system: 

'>)  U.S.C.  7801.  7802.  and  7805. 


BO;."  nE   wSF 
y.HE   SvS'EM 

USE  "S  a 'JO  ' 


►'ecoctjS  maintained  in 

....OiKG   CA'-'EGORiES  OF 
ijOPCSES  OF  SUCH  USES 


Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  28  U.S.C.  6103  and  26  U.S.C. 
6104  where  applicable. 

POUCIES  AND  practices  ""OR  S'ORiNO. 
RETRIEVING,  ACCESSING    at 'A  *("<:;    AND 
disposing  of  records  in  the  S    S'E  V 

STORAGE: 

Paper  records,  microfiche  and 
magnetic  media. 

retrievabiuty: 
Indexed  by  name. ' 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

retention  and  disposal: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  104  for 
Employee  Plans/Exempt 
Organizations — National  Office,  IRM 
1(15)59.14. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner  (Employee 
Plans/Exempt  Organizations).  1111 
Constitution  Avenue,  NW..  Washington, 
DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C.  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Assistant 
Commissioner  (Employee  Plans/Exempt 
Organizations).  1111  Constitution 
Avenue.  NW..  Washington.  DC  20224. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES:       ' 

Individuals  requesting  rulings  or 
information  and  field  offices  requesting 
technical  advice  or  assistance. 

SVS'rMS  exempted  rROM  certajv 


:nS. 


<f  *■: 


None. 


Treasury/IRS  50.003 

system  name: 

E.^lployee  Plans /Exempt 
Organizations  Report  of  Significant 
Matters  in  Technical  (M-5945) — 
Tr<^asury/IRS. 

SYSTEM  LOCATION: 

National  Office,  1111  Constitution 
Avenue.  NW.,  Washington.  DC  20224. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individual  subjects  of  letter  ruling 
requests,  technical  advice  requests  etc.. 
where  a  "Report  of  Significant  Matter  in 
Technical."  has  been  prepared  because 
of  the  presence  of  a  matter  significant  to 
tax  administration. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  'Reports  of  Significant 
Matter  in  Technical ' 

AUTMORfTV  FOB  MAINTENANCE  OF  THE 

system: 

26  U.S.C.  7801.  7802.  and  7805. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  !N 
THE  system.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103  and  26  U.S.C. 
6104  where  applicable. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records. 

hetrievability: 
Indexed  by  name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  104  for 
Employee  Plans/Exempt 
Organizations — National  Office,  IRM 
1(15)59.14. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner,  (Employee 
Plans/Exempt  Organizations),  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

NOTIFICATION  PROCEDURE: 

lndi\iduais  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  p  I't  1   s'jbpa.'-l  C,  appendix  B. 
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Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  systpm  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  the  Assistant 
Commissioner.  (Employee  Plans/Exempt 
Organizations),  Internal  Revenue 
Service.  1111  Constitution  Avenue.  NW., 
Washington.  DC  20224. 

COWTEST1MG  RECORD  PROCEDURES: 

26  U.S  C  78S2(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Individual  subjects  of  letter  ruling 
requests,  technical  advice  requests,  etc  . 
where  a  "Report  of  Significant  Matter  in 
EP/EO"  has  been  prepared. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACr. 

None. 
Treasury/IRS  60.001 

SYSTEM  NAME: 

Assault  and  Thre.it  Investigation 
Files.  Inspection — Treasury/IRS. 

SYSTEM  LOCATION: 

Office  of  the  Chief  Inspector,  National 
Office:  Regional  Inspectors'  Offices;  as 
well  as  offices  of  the  District  Directors. 
(See  IRS  appendix  A  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Individuals  attempting  to  interfere 
with  the  administration  of  Internal 
Revenue  laws  through  threats,  assaults 
or  forcible  interference  of  any  officer  or 
employee  while  discharging  the  official 
duties  of  his  position,  or  individuals 
classified  as  potentially  dangerous 
taxpayers,  based  on  verifiable  evidence 
or  information  that  fit  the  following 
criteria:  (1)  Taxpayers  who  physically 
assault  an  employee;  (2)  taxpayers  who 
have  on  hand  a  deadly  or  dangerous 
weapon  when  meeting  with  an 
employee  and  it  is  apparent  their 
purpose  is  to  intimidate  the  employee; 
(3)  taxpayers  who  make  specific  threats 
to  do  bodily  harm  to  an  employee;  (4) 
taxpayers  who  use  animals  to  threaten 
or  intimidate  an  employee;  (5)  taxpayers 
who  have  committed  the  acts  set  forth  in 
any  of  the  above  criteria  (1)  through  [4), 
but  whose  acts  have  been  directed 
against  employees  of  other 
governm.ental  agencies  at  Federal,  state, 
county,  or  local  levels;  (6)  taxpayers 
who  are  not  classifiable  as  potentially 
dangerous  through  application  of  the 
above  criteria  [IJ  through  [5),  but  who 

y 


have  demonstrated  a  clear  propensity 
toward  violence  through  acts  of  violent 
behavior  to  a  serious  and  extreme 
degree  within  the  five  (5)  year  period 
immediately  preceding  the  time  of 
classification  as  potentially  dangerous; 
and  (7)  persons  who  are  active  members 
in  chapters  of  tax  protest  groups  that 
advocate  violence  against  IRS 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(Ij  Document  citing  the  complaint;  (2) 
Documentary  evidence  (i.e.,  threatening 
letter);  (3)  Report  of  investigation,  with 
possible  statements,  or  affidavits  as 
exhibits,  and  related  tax  information;  (4) 
Report  of  legal  action,  if  case  is 
prosecuted;  (5)  Local  police  record  of 
individual  named  in  case;  (6)  FBI  record 
of  individual  named  in  the  case. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7608,  7801.  and 
7802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  IHCLUD4NQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES. 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103  Records 
Other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency 
maintaining  civil,  criminal  or  other' 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena. 
or  in  connection  with  criminal  law 
proceedings:  (4)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 


an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUCIES  AND  PRACTICES  FOR  STORING, 

RETRIEVING    ACCESSING,  RETAINING    AND 
DtSPOStNO  Of  RFCOBDS  IN  TMt  S'S'tM: 

STORAGE. 

Paper  records,  in  folders,  maintained 
in  file  cabinets,  or  on  magnetic  media. 

BF'PiEV  ABILITY: 

by  name  of  individual  to  whom  it 
applies,  cross-referenced  third  parties 
and/or  by  case  number. 

SAFIGUABDS 

Ai-i-tbij  <-untrols  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 
Accessible  to  Inspection  personnel  on  a 
need-to-know  basis,  all  of  whom  have 
been  the  subject  of  background 
investigations. 

RtTENTION   AND  DISPOSA.. 

Records  are  maintained  in  accordance 
with  IRM  Part  X,  Inspection.  Exhibit 
(10)100-2. 

SVSTEM  MANAGE RiS:  AND  ADDRESS 

Chief  Inspector,  Internal  Revenue 
Service.  1111  Constitution  Avenue,  NW., 
Washington.  DC  20224. 

NOTIFICATION  PflOCEDURf 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

i  ■   !•  ^j    I  ■:   "^  t  V.  mpt  and  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTINQ  RECORD  PROCEDURES: 

26  U.S.C.  7B52(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

BECOBD  SOURCE  C*'"f&OBif  S: 

Inis  system  ol  records  contains 
investigatory  material  compiled  for 
criminal  law  enforcement  purposes 
whose  source^  npprt  nnt  Kp  rpported. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasu'-y    iRS  6C  OK 

S'S^'EM  name: 

bribery  Investigation  Files, 
Inspection — ^Treasury/IRS. 
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SYSTEM  LOCATiOM; 

Office  of  the  Chief  Inspector.  National 
Office  and  Regional  Inspectors"  Offices. 

;See  IRS  appendix  A  fnr  addi-pcsf:  1 

CATEGORIES  Of  INDIVIDUALS  COVERCD  Sv  ■'«€ 

SvSTEM: 

Employees  and/or  former  employees 
of  the  Treasury  Department;  taxpayers 
and  non-IRS  persons  whose  alleged 
criminal  actions  may  affect  the  integrity 
of  the  Internal  Revenue  Service. 

CATEClORiES  Or  a.ECOBDS  iN  'HE  S  f  ,J-EM 

[\]  Report  of  investigation  including 
exhibits,  affidavits,  transcripts,  and 
documentation  concerning  requests  and 
approval  for  consensual  telephone  and 
consensual  non-telephone  monitoring; 
(2)  Report  of  legal  action  concerning  the 
results  of  prosecution;  (3]  Prior  criminal 
record  of  subject. 


'hO^ 


=  CR  UAih:~E>'A»»CE  0  = 


S-'STEM. 

5  U.S.C.  301;  26  U.S.C.  7602.  7608,  7801. 
and  7802;  Executive  Order  11222. 

BCcTlNE  USES  Of  SECOROS  WAItfrAINED  IN 
TvcE  SVSTEM,  !»*C^..3ING  CATEGORIES  OF 
USERS  AND  'HI  PURPOSES  OF  SUCH  USES: 

D;5c.Qsu.''e  c:  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  enforcing  or 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  hcense,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulations;  (2) 
disclose  information  to  a  Federal.  State, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3) 
disclose  relevant,  non-privileged 
information  to  a  court,  magistrate,  or 
administrative  tribunal,  including  the 
presentation  of  evidence,  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  the  news  media  in  accordance  with 


guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

policies  and  pflactices  for  storiho, 
retrieving,  accessinq.  retaining,  and 
disposing  of  records  in  the  systcim: 

storage: 

Paper  records,  in  folders,  maintained 
in  file  cabinets,  or  on  magnetic  media. 

RETRIEVABIUTV: 

By  name  of  individual  to  whom  it 
applies,  cross-referenced  third  parties, 
and/or  by  case  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 
Accessible  to  Inspection  personnel  on  a 
need-to-know  basis,  all  of  whom  have 
been  the  subject  of  background 
investigations. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  IRM  Part  X,  Inspection,  Exhibit 
(10)100-2. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Inspector,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  N\V., 
Washington,  DC  20224. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTINQ  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for 
criminal  law  enforcement  purposes 
whose  sources  need  not  be  reported. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 


Treasury/tRS  60.003 

SYSTEM  NAME: 

Conduct  Investigation  Files, 
Inspection — Treasury/IRS. 

SYSTEM  LOCATION: 

Office  of  the  Chief  Inspector.  National 
Office  and  Regional  Inspectors'  Offices. 
(See  IRS  appendix  A  for  addresses.) 

CATEao«:r;s  of  individoals  covered  by  the 
system; 

Employees  and  former  employees  of 
Internal  Revenue  Service,  and  other 
Bureaus  and  Services  within  the 
Department  of  the  Treasury. 

categories  of  records  in  the  system: 

(1)  Document  citing  complaint  of 
alleged  misconduct  or  violation  of 
statute;  (2)  Report  of  investigation  to 
resolve  allegation  of  misconduct  or 
violation  of  statute,  with  related  exhibits 
of  statements,  affidavits  or  records 
obtained  during  investigation;  (3)  Report 
of  action  taken  by  management 
personnel  adjudicating  any  misconduct 
substantiated  by  the  investigation;  (4) 
Report  of  legal  action  resulting  from 
violations  of  statutes  referred  for 
prosecution. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  301;  26  U.S.C.  7602,  7608,  7801. 
and  7802;  Executive  Order  11222. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  (N 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 

USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S  C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
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disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  ci\il 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena. 
or  in  connection  with  criminal  law 
proceedings:  (4)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (6)  provide 
information  to  third  parties  during  the 
course  of  en  investigation  to  the  extent 
necessa,'-y  to  obtain  information 
pertinent  to  the  investigation;  (7) 
disclose  information  to  the  Department 
of  Justice  for  the  purpose  of  litigating  an 
action  or  seeking  legal  advice. 
Disclosure  may  be  made  during  judicial 
processes. 

POUCIES  *ND  PWACTICES  FOB  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  in  folders,  maintained 
in  file  cabinets,  and  on  magnetic  media. 

RETRIEVABIUTY: 

By  name  of  individual  to  whom  it 
applies,  cross-referenced  third  parties. 
and /or  by  case  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 
Accessible  to  Inspection  personnel  on  a 
need-to-know  basis,  all  of  whom  have 
been  the  subject  of  background 
investigations. 

RETENTION  AND  DISPOSAL: 

Kfcords  are  maintained  in  accordance 
with  IRM  Part  X,  Inspection,  Exhibit 
(10)100-2. 

SVSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  inspector,  Internal  Revenue 
Service.  1111  Constitution  Avenue,  NW., 
Washington,  DC  20224 

NOTIFICATION  PROCEDURE: 

Tnis  system  of  records  miay  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES; 

This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records 


RECORD  SOURCE  CATEGORIES: 

Deportment  of  Treasury  personnel 
and  records,  taxpayers  (complainants, 
witnesses,  confidential  informants), 
other  Federal  agencies,  State  and  local 
agencies,  tax  returns  and  related 
documents,  personal  observations  of  the 
investigator  and  subjects  of  the 
in\estigation 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PnOVlSIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury /IRS  60.004 

SYSTEM  NAME: 

Disclosure  Investigation  Files. 
Inspection — Treasury/IRS. 

SYSTEM  location: 

Office  of  the  Chief  Inspector,  National 
Office  and  Regional  Inspectors'  Offices. 
(See  IRS  appendix  A  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  B»   th( 
SYSTEM: 

(i)  Internal  Revenue  Service 
employees  and/or  Government  contract 
employees  at  IRS  Facilities,  who  have 
allegedly  disclosed  confidential  tax 
information;  (2)  Federal,  state  and  local 
Government  employees  who  have 
allegedly  disclosed  confidential  Federal 
tax  information.  (3)  Tax  return  preparers 
who  have  allegedly  disclosed 
confidential  Federal  tax  information. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(;;  Doca.'nent  ciung  the  complaint  of 
the  alleged  criminal  or  administrative 
violation;  (2)  Investigative  report, 
including  statements,  affidavits  and  any 
other  pertinent  documents  supporting 
the  investigative  report,  which  will  be 
attached  as  an  exhibit:  (3)  Report  of 
legal  action  if  case  is  accepted  by  U.S. 
Attorney  for  prosecution;  (4)  Report  of 
action  by  management  personnel  if  case 
is  referred  for  administrative 
adjudication. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  ISC.  301;  26  U.S.C.  7602.  7608.  7801. 
and  7802;  Executive  Order  11222. 

ROUTINE  USES  OF  RECORDS  MAINTAIKED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to;  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  Slate,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 


enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation 

POLICIES  AND  PRACTICES  fOP  STO«,NG, 
Rf-'RIEVINQ.  ACCESSING.  RETAJNING,  AND 

DISPOSING  OF  RfCOBDS  in  thi:   S  ■' ^  '  f  M 

STORAGE. 

Paper  records,  in  folders,  maintained 
in  file  cabinets,  or  on  magnetic  media. 

«(  'T'Hif  V  ABILITY: 

By  name  of  individual  to  whom  if 
applies,  cross-referenced  third  parties, 
and /or  by  case  number. 


Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 
Accessible  to  Inspection  personnel  on  a 
need-to-know  basis,  all  of  whom  have 
been  the  subject  of  background 

in  vestig;-ftinn<; 
RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  IRM  Part  X.  Inspection.  Exhibit 
(10)100-? 

SYSTEM  MANAGER^S)  AND  ADDRLSS. 

Chief  Inspector.  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 
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NOTIFICATION  PBOCEDURE; 

Tr.:i  sysiem  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  OP-OCFDOPES: 

This  system  of  records  is  exempt  and 
may  not  be  accessed  for  purposes  of 
inspection  or  for  contest  of  content  of 
records. 

COMTESTIHQ  RECORD  PflOCEOOHES; 

:c  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECOaO  SC„BCE  CATEGORIES: 

This  systsm  oi  records  contains 
investigatory  material  compiled  for 
criminal  law  enforcement  purposes 
whose  sources  need  not  be  reported. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 

PROVISIONS  OF  Tv<E  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasu^'lRS  eC  005 

SYSTEM  NAME: 

Er.roliee  .Applicant  Investigation  Files, 

Inspection — Treasury /IRS. 

SYSTEM  LOCAT  ON.  ' 

Office  of  the  Chief  Inspector,  National 
Office  and  Regional  Inspectors'  Offices. 
(See  IRS  appendix  A  for  addresses.) 

caigob.es  of  ■ndivx'^al,,s  ;:.?  =  ?::  by  the 
system: 

Former  employees  and  non-IRS 
persons  who  apply  for  enrollment  to 
practice  before  IRS  under  the  provisions 
cf  Circular  230. 

CATEGO«.ES  Of  RECO^OS    H  '>:t  S'S':?-*: 

Investigative  reports  on  non-IRS 
employees  covering  derogatory  results 
of  checks  of:  FBI  files:  Inspection  files; 
local  police;  Examination,  Criminal 
Investigation  and  Collection  Division 
f:les:  and  verification  of  Federal  tax 
filing  status.  Also,  appropriate 
documents  attached  as  exhibits  showing 
results  of  above  file  checks. 

AUTHCB'~»  f  OR  VA.s-^siis-E  OF  THE 
SYS'EM; 

26  U.S.C.  7801  and  7802. 

ROUTINE  ..SES  Of  PECO  =  CE  MA.S'AINEO  IN 
THE  SYSTEM.  INC-UOING  CATEGORIES  OF 
USEPS  ANO  -WE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 


responsible  for  or  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the' bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PflACTICES  FOR  STORINC, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  in  folders,  maintained 
in  file  cabinets  and  on  magnetic  media. 

retrievabiuty: 

By  name  of  individual  to  whom  it 
applies,  cross-referenced  third  parties, 
and/or  by  case  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 
Accessible  to  Inspection  personnel  on  a 
need-to-know  basis,  all  of  whom  have 
been  the  subject  of  background 
investigations. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  IRM  Part  X.  Inspection.  Exhibit 
(10)100-2. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Inspector,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 


NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine  if 
this  system  contains  a  record  pertaining 
to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

r 

I.ndiViduals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Chief  Inspector, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852ie)  prohibits  Privacy  Act 
amendment  of  fax  records. 

RECORD  SOURCE  CATEGORIES: 

The  Internal  Revenue  Service,  the 
Federal  Bureau  of  Investigation,  and 
local  police  departments. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT; 


Treasury,'IRS  60.006 

SYSTEM  NAME; 

Enrollee  Charge  Investigation  Files, 
Inspection — Treasury /IRS. 

SYSTEM  LOCATION: 

Office  of  the  Chief  Inspector,  National 
Office  and  Regional  Inspectors'  Offices. 
(See  IRS  appendix  A  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  8v  THE 

S^rSTE.v; 

IRS  employees  or  former  employees, 
tax  practitioners,  attorneys,  certified 
public  accountants  or  enrolled  persons. 

CATEG0-5ES  OF  RECORDS  IN  T«E  SVSTEM: 

A  documented  complaint  or  request 
for  investigation  allegir\g  criminal  or 
administrative  misconduct  affecting  IRS 
integrity.  A  report  of  investigation, 
including  exhibits  such  as  affidavits, 
statements  or  documents  which  have 
been  reviewed.  A  report  of  legal  action 
resulting  from  violations  of  statutes 
referred  for  prosecution. 

AUTHORiTY  FO:*  MAINTENANCE  OF  THE 
SYSTEM; 

26  U.S.C.  7608,  7801,  and  7802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
TWE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES; 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 


Federal  Register  /  Vol.  57.  No.  75  /  Friday,  April  17.  •!P92  /  Notirps 


14093 


provided  by  28  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potenfiai 
violation  of  civil  or  criminal  law  or 
regulation;  [2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  s.ibpoena, 
or  in  connection  with  cnminal  law 
proceedings;  (4)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains: 
(5)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORINa, 
RETRIEVING,  ACCESSING,  RETAINING.  ANO 
DISPOSING  Of  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

Paper  records,  in  folders,  maintained 
in  file  cabinets  or  on  magnetic  media. 

RETRIEVABJUrr: 

By  name  of  individual  to  whom  it 

applies,  cross-referenced  third  parties, 
and /or  by  case  number, 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 
Accessible  to  Inspection  personnel  on  a 
need-to-know  basis,  all  of  whom  have 
been  the  subject  of  background 
investigations. 


RETENTION  AND  DtS^OSAL' 

Records  are  maintained  in  accordance 
with  IRM  Part  X.  Inspection,  FxhiVnt 

|10!l(X)-2. 

SYSTEM  MANAOER(S)  AMD  ADO«»ES$: 

Chief  Inspector.  Internal  Revenue 
Service.  1111  Constitution  Avenue,  VW., 
Washington.  DC  20024. 

NOTIFICATION  PROCEDURE: 

This  s\  stem  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  sv'stem  is  e\t,TTipt  and  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  use.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

DHpiji'tm'T.i  of  Treasury,  personnel 
and  reco.rds.  other  Federal  agencies, 
taxpayers/complainants,  state  and  local 
agencies,  tax  returns,  newspapers, 
person  acquainted  with  the  individual 
under  investigation,  subjects  of  the 
investigation,  and  personal  observations 
of  the  investigator. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury/iRS  60.007 

SYSTEM  name; 

Miscellaneous  Information  File. 
Inspection — Treasury/IRS. 

SYSTEM  LOCATtOM: 

Office  of  the  Chief  Inspector.  National 
Office  and  Regional  Inspectors'  Offices. 
(See  IRS  appendix  A  for  addre.sses.l 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  and  former  employees  of 
the  Internal  Revenue  Service;  Tax 
Practitioners  (Attorneys,  Certified  Public 
Accountants.  Enrolled  Persons,  Return 
Preparers);  alleged  tax  violators: 
persons  whose  actions  or  alleged 
actions  indicated  a  threat  to  IRS 
employees,  facilities,  or  the  integn'y  of 
the  tax  system;  confidential  informants; 
and  reputed  members  of  the  organized 
criminal  element. 

CATEGORIES  Of  RECORDS  iN  TME  SYSTEM: 

(Ij  Complaint  t>'pe  information 
regarding  IRS  employees  which  is  not,  in 
itself,  specific  or  significant  enouKh  u-> 
initiate  an  investigation  when  received. 


(2)  Allegations  of  bribery  and  gratuities 
by  taxpayers  and/or  their 
representatives  which  are  not  by 
themselves  specific  or  significant 
enough  to  initiate  an  investigation  when 
received.  (3)  Allegations  of  misconduct 
by  tax  practitioners,  enrolled  persons,  or 
tax  preparers  which  are  not  by 
themselves  specific  or  significant 
enough  to  initiate  an  investigation  when 
received.  (4)  Any  information  received 
or  developed  by  Inspection  that  has  a 
bearing  on  IRS,  but  is  not  of  itself 
specific  or  significant  enough  to  initiate 
an  investigation  when  received.  (5) 
Information  received  by  Inspection 
pertaining  to  alleged  violations  enforced 
by  other  agencies  or  divisions  of  IRS. 
copies  of  which  are  referred  to  those 
respective  agencies  or  divisions.  (6) 
Photographs  and  descriptive  data  of 
some  IRS  employees  and  of  persons 
arrested  by  Inspection.  (7)  Information 
concerning  lost  or  stolen  Government 
documents,  property,  credentials,  or  IRS 
employee  personal  property  lost  or 
stolen  on  Government  premises.  (8)  List 
of  persons  in  state  or  local  government 
agencies  working  under  state 
agreements  and  having  access  to  federal 
tax  information.  (9)  Newspaper  or 
periodical  items  about  IRS.  (10) 
Newspaper  items  regarding  attorneys, 
CPA's,  Tax  Practitioners,  or  Return 
Preparers  arrested,  indicted,  convicted 
or  under  investigation  by  other  agencies. 
(11)  Allegations  of  threats,  assaults, 
forcible  interference,  or  other  violence 
type  activity  aimed  at  employees  or 
facilities  of  IRS  which  are  not  by 
themselves  specific  or  significant 
enough  to  initiate  an  investigation  when 
received.  Information  regarding 
Inspection's  mission  which  does  not  fall 
into  any  of  the  above  categories. 

AUT'MOBIT'T    FO'P  MAIK^'lMANCt    Of    'Hi 
SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602.  7606.  7801 
and  7802;  Executive  Order  11222. 

ROU'INI    USES  or   BICORDS   MAIWTAtNfD   I* 
THE  SVST'EM,  INCLJOING  CATiGORIfS  Of 
USERS  AND  THE  PURPOSES  Of  SUCM  U&i.S. 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records  and 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  Std'i    i  >cal.  or  foreign  agencies 
responsible  lur  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
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regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal,  including  the  presentation  of 
evidence,  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains: 
(5)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  4ND  PRACTICES  FOR  STORING, 

BfRiEVKsG    ACCESSING,  RETAINING,  ANO 

CISPOSiNG  0<"  =HCOBDS  '^  '-f  ?  ■  S^'M' 

STORAGE: 

Paper  records,  in  folders,  maintained 
in  file  cabinets,  or  on  magnetic  media. 

oE"5  E. ability: 

By  r.d.T.e  of  individual,  subject,  or 
incident  involved,  by  name  of  cross- 
referenced  third  parties,  and/or 
information  item  number. 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12. 
Accessible  to  Inspection  personnel  on  a 
need-to-know  basis,  all  of  whom  have 
been  the  subject  of  background 
investigations. 

flETENTlOK  ASO  OiSPOSiLI 

Records  are  mairitHined  in  accordance 
with  IRM  Part  X.  Inspection,  Exhibit 
(10)100-2. 

SYSTEM  MAMAGEB(S5  AND  ADOCESS: 

Chief  Inspector,  liUcii.ai  Revenue 
Service.  1111  Constitution  Avenue.  NW.. 
Washington,  DC  20224. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 


RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Department  of  Treasury  personnel 
and  records,  newspapers  and 
periodicals,  taxpayers  (complainants, 
witnesses,  and  informants),  state  and 
local  government  agency  personnel  and 
records,  and  anonymous  complainants. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury/IRS  60.008 

SYSTEM  name: 

Security.  Background  and  Character 
Investigations  Files,  Inspection — 
Treasury/IRS. 

SYSTEM  location: 

Office  of  the  Chief  Inspector,  National 
Office  and  Regional  Inspectors'  Offices. 
(See  IRS  appendix  A  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVEREC  BY  THE 
SYSTEM: 

Current,  former  and  prospective 
employees  of:  Internal  Revenue  Service. 
Office  of  the  Secretary  of  the  Treasury. 
Office  of  the  General  Counsel,  Office  of 
the  Treasurer  of  the  United  Slates, 
Office  of  the  Comptroller  of  the 
Currency,  Office  of  International 
Finance,  Financial  Management  Service 
(formerly  Bureau  of  Government 
Financial  Operations),  Bureau  of 
Accounts,  Bureau  of  Engraving  and 
Printing,  Bureau  of  the  Mint,  Bureau  of 
the  Public  Debt,  U.S.  Savings  Bonds 
Division,  Federal  Law  Enforcement 
Training  Center,  and  Private  Contractors 
at  IRS  Facilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Federal  Employment  Application 
Forms;  (2)  Results  of  National  Agency 
Checks  (prior  reports  and  records  from 
FBI  Investigative  Files,  Fingerprint  Files, 
Office  of  Personnel  Management, 
Defense  Central  Index  of  Investigations, 
House  Committee  on  Internal  Security, 
and  Coast  Guard  Intelligence);  (3) 
Employees'  Tax  Account  Histories;  (4) 
Results  of  Employees'  Tax 
Examinations;  (5)  Employees'  Financial 
Statements;  (6)  A  summary  report,  a 
narrative  report,  notes  and/or  written 
replies  resulting  from  the  investigator's 
inquiries  into  the  subject's  scholastic 
record,  prior  employment,  military 


service,  references,  neighbors, 
acquaintances  or  other  knowledgeable 
sources,  police  records  and  past  credit 
record;  (7)  Report  of  action  taken  by 
management  personnel  adjudicating  any 
derogatory  information  developed  by 
the  investigation;  (8)  Report  of  legal 
action  resulting  from  violations  of 
statutns  referred  for  prosecution. 

AJTHORrv  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7608.  7801 
and  7802;  Executive  Order  10450; 
Executive  Order  11222. 

ROUTINE  USES  OF  RECOROS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 


POLICIES  AN! 
RETRIEVING, 
DISPOSING  0 


RETRIEVABIL 

By  name 
applies,  crc 
and/or  by  > 

SAFEGUARD! 

Access  c 
those  provi 
Security  H, 
Accessible 
need-to-kn 
been  the  si 
investigatK 


CONTESTING 


amendmen 
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POLICIES  AND  PRACTICES  FOR  8TOWHQ, 
RETniEVING,  ACCESSING,  RFTAININO,  AND 
DISPOStNQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  ir,  foidcrs.  riidintained 
m  file  cabinets,  or  on  magnetic  media. 

RETRIEVABILmr: 

By  name  of  individual  to  whom  it 
applies,  cross-referenced  third  parties, 
and/or  by  case  number. 

SAFEGUARDS: 

Access  controls  will  not  be  ies.s  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  l(lBil2. 
Accessible  to  Inspection  F'ersonnel  on  a 
need-to-know  basis,  ail  of  whom,  h.ive 
been  the  subject  of  background 
!r.\'i>stigations. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  IRM  Part  X.  Inspection.  Exhibit 
[10)100-2, 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Inspector,  Internal  Revenue 
Service,  nil  Constitution  .Avenue,  N'W  . 
Washington,  DC  20224. 

NOTIFICATION  PROCEDURE 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  wnth  instructions  appearing 
at  31  CP'R  part  1.  subpart  C.  appendix  B 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  tlsis 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1.  subpart  C.  appendix  B  Inquiries 
should  be  addressed  to  the  Chief 
Inspector.  Internal  Revenue  Service. 
nil  Constitution  Avenue,  N\V., 
Washington.  DC  20224, 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Employment  Application  Forms 
submitted  by  subjects  of  investigation 
Financial  information  from  subjects. 
Federal,  state  and  Local  Government 
Agencies  (Police,  Court  and  Vital 
Statistics  records).  Credit  Reporting 
Agencies.  Neighbors  (former  and 
present).  References.  Former  and 
present  employers  and  coworkers.  Other 
third  party  sources.  Schools.  Tax 
Returns  and  Examination  Results. 
Information  provided  by  the  individual 
under  investigation. 


SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  Of  THE  ACT: 

This  system  has  been  cesis'iiited  ,n"? 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Trea»ury/IRS  60.009 

SYSTEM  NAME: 

Special  Inquiry  Investigation  Files. 
Inspection — Treasury/ IRS. 

SYSTEM  LOCATION: 

Office  of  the  Chief  Inspector,  National 
Office  and  Regional  Inspectors'  Offices. 
(See  IRS  appendix  A  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERES  Bv  THE 

SYSTEM: 

Kniplov  ees  or  former  employees  of  the 
Trf-asiiry  Department  and  the  Internal 
Revenue  Service.  Non-employees  whose 
alleged  criminal  actions  may  affect  the 

integrity  of  the  Internal  Revenue 

Sf:T\  ice. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

A  documented  complaint  from  some 
source  alleging  criminal  or 
administrative  misconduct  affecting 
Interna!  Revenue  S€r\ice  integrity. 
Reports  of  integrity  reviews  and  tests  for 
deterrence  and  detection  of  fraud  or 
corrupt  practices  and  serious  control 
weaknesses.  A  report  of  investigation  to 
resolve  the  complaint,  or  the  suspected 
problem  detected  by  integrity  reviews 
and  tests  including  exhibits  of  IRS  or 
public  documents  re%icwpd  during  the 
investigation, 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

SYSTEM: 

5  use  301,  26  use.  7602.  7608.  7801 
and  7802;  Executive  Order  11222. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  tN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103,  Records 

other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 


individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (6)  provide 
Information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIFS  AND  PRACTICFS  FOB  STCkRING. 

RETRIEVING,  ACCESSING,  RETAtNmG,  AND 
DISPOSING  OF  RECORDS  IN  The  SvStem 

STORAGE: 

Paper  records,  in  folders,  maintained 
in  file  cabinets,  and  on  magnetic  media. 

RETRIEVABlLirv: 

By  name  of  individual  to  whom  it 
applies,  cross-referenced  third  parties, 
subject,  or  other  identifier  and/ or  by 
case  number. 

SAFFGijftROS' 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 
Accessible  to  Inspection  personnel  on  a 
need-to-know  basis,  all  of  whom  have 
been  the  subject  of  background 

invpsfipafinns 
RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  IRM  Part  X.  Inspection.  Exhibit 
(10)100-2. 

SYSTEM  MANAGERfSl  AND  ADDRESS 


Chief  Ir.s^ 


Kl  venue 


Service,  1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

NOTIFICATION  procedure: 

This  system  of  rtcords  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 

to  a  particular  indivirlual. 

RtCORD  ACCrSS  PROCtOURtS. 

This  syst  "    b »  m  :  pt  and  may  not  be 
accessed  for  purposes  of  Inspection  or 
for  contest  of  content  of  records. 
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CONTESTING  RECOfiO  PROCEDURES: 

26  use.  r852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEOOAIES: 

Tdxpdyers  (complainants,  witnesses, 
confidential  informants).  Federal,  State 
and  local  government  agencies' 
personnel  and  records  (police,  court, 
property,  etc.).  newspapers  or 
periodicals.  Department  of  the  Treasury 
personnel  and  records,  financial 
institutions  and  other  private  business 
records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act.  i 

Tre?sury'iPS  60  0^0 

SVSTEM  NAME: 

Tort  I.".vestigation  Files,  Inspection — 
Treasury/IRS. 

SYSTEM  location: 

Office  of  the  Chief  Inspector,  National 
Office  and  Regional  Inspectors'  Offices. 
(See  IRS  appendix  A  for  addresses.) 

categories  of  ino'v  goals  covepf  □  8»  'he 
system: 

F..Tiployees  of  the  Department  of  the 
Treasury  and  non-Federal  persons 
involved  in  accidents  on  property  under 
Department  of  the  Treasury  jurisdiction 
or  with  Department  of  the  Treasury 
employees. 

ca-^egories  of  records  in  the  system: 

Report  of  investigation  including 
exhibits  such  as  SF-91,  Operator's 
Report  of  Motor  Vehicle  Accident;  SF- 
91  A,  Investigation  Report  of  Motor 
Vehicle  Accident;  SF-92A,  Report  of 
Accident  Other  Than  Motor  Vehicle; 
SF-94,  Statement  of  Witness;  Optional 
Form  26,  Data  Bearing  Upon  Scope  of 
Employm.ent  of  Motor  Vehicle  Operator. 
In  addition,  attached  as  exhibits  might 
be  a  Police  Report  of  the  accident; 
copies  of  insurance  policies  of  the 
involved  drivers;  photographs  of  the 
scene  or  vehicles  after  the  accident; 
Treasury  Department  vehicle 
maintenance  record,  medical  records. 

*UTM0R:TV   for  MAiKTf MANCE   of   ■'"E 

system: 

5  L'  S  C.  301:  26  U.S.C.  7602.  7608.  7801 
and  7802;  Executive  Order  11222. 

ROUTINE  USES  OF  RECORDS  MAINTAINED    N 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PVIRPOSES  OF  SUCW  USES 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 


information  may  be  used:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

poucies  and  practices  for  stortng, 
retrievinq,  accessing,  retaining.  and 

Disposing  of  secosds  in  'he  system 

STORAGE. 

Paper  records,  in  folders,  maintained 
in  file  cabinets,  or  on  magnetic  media. 

retrievabiuty: 

By  name  of  individual  to  whom  it 
applies,  cross-referenced  third  parties, 
and/or  by  case  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 
Accessible  to  Inspection  personnel  on  a 
need-to-know  basis,  all  of  whom  have 
been  the  subject  of  background 
investigations 

RETENTION  AND  0ISK>SAL: 

Records  are  maintained  in  accordance 
with  IRM  Part  X,  Inspection,  Exhibit 
(10)100-2. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Inspector.  Internal  Revenue 
Service,  1111  Constitution  Avenue.  N'W.. 
Washington,  DC  20224 

NOTIFICATtON  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  m  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  the  Chief  Inspector, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Department  of  Treasury  personnel 
and  records.  Federal.  State  and  local 
police  agencies,  witnesses,  subjects 
involved  in  the  investigation,  hospitals 
(medical  records),  doctors  (medical 
records  and  persona!  observations), 
personal  observations  of  the 
investigator,  automobile  repair  facilities, 
insurance  companies,  attorneys, 
Federal,  State  and  local  driver  license 
records,  and  Federal  and  State  vehicle 
registration  records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

Treasury/IRS  70.001 

SYSTEM  name: 

Individual  Income  Tax  Returns, 
Statistics  of  Income — Treasury/IRS. 

SYSTEM  location: 

Primary — Detroit  Computing  Center 
Secondary — (a)  Interna!  Revenue 
Service,  Statistics  of  Income  Division, 
National  Office:  (b)  Treasury 
Department.  Office  of  Tax  Analysis;  (c) 
Treasur>'  Department.  Office  of 
Economic  Modeling  and  Computer 
Applications;  (d)  Health  and  Human 
Services  Department.  Parklawn 
Computer  Center:  (e)  Federal  Records 
Centers:  (f)  Congress  of  the  United 
States,  Joint  Committee  on  Taxation. 
(See  IRS  appendix  A  for  addresses.) 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Tdxpayers  selected  for  an  annual 
statistical  sample. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM 

Sources  of  income,  exemptions, 
deductions,  income  tax,  and  tax  credits 
as  reported  on  Forms  1040.  1040A  and 
1040EZ  U.S-  Individual  income  tax 
return,  The  records  are  used  to  prepare 
and  publish  annua!  statistics,  with 
respect  to  the  operations  of  the  tax  laws 
and  for  special  statistical  studies  and 
compilations.  The  statistics,  studies,  and 
compilations  are  designed  so  as  to 
prevent  disclosure  of  any  particular 
taxpayer's  identity. 

authority  for  maintenance  of  the 
system: 

26  use  6108, 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.610J. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

RETRIEVABIUTV: 

Each  miagnetic  tape  record  is 
identified  by  social  security  number  and 
a  unique  document  locator  number 
assigned  by  the  internal  Revenue 
Service.  Those  with  sole  proprietorship 
income,  in  addition,  contain  employer 
identification  number,  if  reported  by  the 
taxpayer. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IPM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  arc  maintained  in  accordance 
with  Records  Disposition  Handbook, 
IR.M  1(15)59,1  through  IRM  1(15)59.32. 
Input  records  are  disposed  of  after 
publication  of  the  statistics,  except  for 
input  records  for  high  income  taxpayers 
for  tax  years  prior  to  1967  which  are 
disposed  of  after  40  years.  Output 
records  are  retained  as  long  as  they  are 
needed. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Assistant  Commissioner  (Returns 

Processing).  Interna!  Revenue  Service, 
1111  Constitution  Avenue,  iWV., 
Washington,  DC  20224. 


NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 

for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  I'  S  C  "852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Pr;rr,ar\ ,  Forms  TWO.  li>iOA.  and 
1040EZ,  U.S.  Individual  Income  Tax 
Returns.  Secondary:  Form  SS-5. 
Application  for  a  social  security  number, 

SYSTEMS  EXEMPTED  FROM  CERTAJN 
PROVISIONS  OF  THE  ACT: 

This  s\  ste:Ti  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Prnnry  .^ct. 

Treasury/IRS  90.001 

SYSTEM  NAME: 

Chief  Counsel  Criminal  Tax  Case 
Files  Each  Regional  Counsel  Office  and 
District  Counsel  Office  maintains  one  of 
these  systems.  The  National  Office 
maintains  one  of  these  systems.  The 
information  in  this  notice  applies  to  all 
62  offices— Treasury/IRS. 

SYSTEM  LOCATION: 

The  addresses  of  the  .National  Office, 
each  Regional  Counsel  Office  and  each 
District  Counsel  Office  are  listed  in  the 
Appendix.  (See  IRS  appendix  A.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Taxpayers  and  related  parties 
against  whom  tax-related  criminal 
recom.m.endations  have  been  made.  (2) 
Taxpayers  and  related  parties  on  whom 
advice  has  been  requested  concerning 
investigation  for  tax-related  offenses.  (3) 
Persons  who  have  filed  petitions  for  the 
remission  or  mitigation  of  forfeitures  or 
who  are  otherwise  directly  involved  as 
parties  in  forfeiture  matters,  judicial  or 
administrative. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Internal  Control  Records.  (2)  Legal 
and  administrative  files  including 
investigative  reports, 

AUTMORITV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5U.S.C.  301:26U.S.C--8C.:. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  Ih 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

Disclosure  of  returns  and  reiurr, 
information  may  be  made  only  as 


provided  by  26  U.S.C.  6103.  Records 
Other  than  return  and  return  information 
may  be  used  to:  (1)  Disclose  information 
to  the  Department  of  Justice  for  the 
purpose  of  litigating  an  action  or  seeking 
legal  advice:  (2)  disclose  pertinent 
information  to  appropriate  Federal, 
State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (5)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (6)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(7)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (8)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

PCUCIES  AND  PRACTICES  FOB  STORING 
RETBIEVINQ,  ACCESSING.  RETAINING,  *NC 
DISPOSING  OF  RECORDS  IN  THE  StSTtM. 

STORAGE: 

Paper  records  and  magnetic  media. 

RETRIEVABIUTV: 

Records  are  retrievable  by  the  name 
of  the  person  to  whom  they  apply. 
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SAFEGUAAOS: 

R^'  r  rds  are  locked  up  during 
nonworking  hours  and  during  periods 
when  the  work  area  is  vacant.  Access  is 
strictly  controlled  and  limited  to 
employees  who  have  a  need  for  such 
records  in  the  course  of  their  work. 
Background  checks  are  made  on 
employees.  All  facilities  where  records 
are  stored  have  access  limited  to 
authorized  personnel  or  individuals  in 
the  company  of  authorized  personnel. 

RETEMTIO**  »HO  CMSPOSAL; 

Legal  files  are  generally  retired  to  the 
Federal  Records  Center  (FRC)  one  year 
after  they  are  closed.  The  FRC  will 
retain  "significant  case"  files  an 
additional  19  years  and  dispose  of  them 
20  years  after  they  are  closed.  Other 
legal  files  are  retained  in  the  FRC  4 
years  after  they  are  transferred  to  the 
FRC  and  disposed  of  5  years  after  they 
are  closed.  Duplicate  National  Office 
monitoring  files  are  destroyed 
immediately  upon  notification  that  the 
field  has  closed  its  file.  National  Office 
unjacketed  case  files  (e.g..  appeals  for 
which  no  monitoring  files  exist:  FOIA 
requests,  search  warrants,  formal 
technical  advice  and  miscellaneous 
legal  opinions)  are  retained  for  ten  years 
after  closing.  National  Office  original 
centralized  grand  jury  files  and 
administrative  case  files  are  maintained 
indefinitely.  Files  transferred  from  other 
functions  are  returned  to  the  source 
when  no  longer  needed. 

SVSTtM  UANAOEOtS)  AND  AOOPESS: 

L^-r.  t.j^.zT.:^.  Counsel  is  the  system 
manager  of  the  systems  in  his  or  her 
Region.  The  Assistant  Chief  Counsel 
(Criminal  Tax)  is  the  system  manager  of 
the  National  Office  system.  The 
addresses  are  in  the  appendix.  (See  IRS 
appendix  A.) 

NO'  F'CA''tON  f*«'>'EOU'»£  | 

1  nis  system  oJ  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  records  pertain  to  a  particular 
individual  as  the  records  are  exempt 
under  5  U.S.C.  552a(d)(5)  and/or 
552a(j)(2). 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  the  purposes  of  inspection 
or  for  contest  of  content  of  records  as 
the  records  are  exempt  under  5  U.S.C. 
552a(d)(5)  and/or  552a(j){2). 

CONTESTING  <>ECOBO  PROCEDURES: 

26  L'.S.C.  7352(ej  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOijOCE  CATaOBisS: 

Taxpayers  and  their  representatives; 
Department  of  Treasury  personnel;  other 


Federal  agencies:  State,  local,  and 
foreign  governments;  witnesses; 
informants:  parties  to  disputed  matters 
of  fact  or  law;  other  persons  who 
communicate  with  the  Internal  Revenue 
Servir° 

SYSTEMS  LXlM!n.D  FROM  C£RTA;N 
PROVISIONS  OF  THE  ACT 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury/IRS  90.002 

SVSTEM  NAME: 

Chief  Counsel  Disclosure  Litigation 
Case  Files— Treasury/IRS. 

SYSTEM  location: 

Office  of  the  Assistant  Chief  Counsel 
(Disclosure  Litigation),  Internal  Revenue 
Service,  Office  of  Chief  Counsel,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

categories  of  individuals  covered  by  the 
system: 

Persons  who  communicate  with  the 
Service  regarding  disclosure  matters  or 
who  are  involved  with  a  disclosure  issue 
involving  the  Service,  or  who  are  the 
subjects  of  investigations  made  by  the 
Internal  Security  Division  if  their  cases 
are  referred  to  Disclosure  Litigation  for 
criminal  violations  of  disclosure  laws. 

categories  of  records  in  the  system: 

(1)  Legal  Case  and  Administrative 
Case  Files;  (2)  Internal  Control  Records 


'lKAMf:r 


HE 


AUTHORTfv  f  "    s 

system: 

5  U.S.C.  301;  26  U.S.C  7801. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCIUDINQ  CATEGORIES  Of 
USERS  ANO  THC  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice;  (2)  disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 


necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  crirninn!  law 
proceedings;  (5)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  infonr.al  international 
agreements;  (6)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(7)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50,2  which  relate  to 
an  agency's  functions  reiating  to  civil 
and  criminal  proceedings;  (8)  provide, 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RE-^R!EVING,  ACCESSING,  RETAINING,  AMD 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Legal  case  and  administrative  case 
files:  Paper  records.  Internal  control 
records:  Paper  records  and  magnetic 
media. 

retrievability: 

Records  are  retrievable  by  the  name 
of  the  person  to  whom  they  apply,  cross- 
referenced  third  parties,  issues, 
attorneys  assigned,  and  by  case  number, 

SAFEGUARDS: 

A  background  investigation  is  made 
on  personnel.  Offices  are  located  in  a 
security  area.  Access  to  keys  to  these 
offices  is  restricted.  All  facilities  where 
records  are  stored  have  access  limited 
to  authorized  personnel  or  individuals  in 
the  company  of  authorized  personnel. 

RETENTION  ANO  DISPOSAL: 

Legal  files  are  generally  retired  to  the 
Federal  Records  Center  (FRC)  1  year 
after  they  are  closed.  "Significant  Case" 
files  are  retained  an  additional  29  years 
and  disposed  of  30  years  after  they  are 
closed.  Other  legal  files  are  retained  in 
the  FRC  5  years  after  they  are 
transferred  to  the  FRC  and  disposed  of  6 
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years  after  they  are  cioscd  Other 
records  are  retained  in  the  Duision  for 
the  same  time  periods  as  described 
above. 

SVSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Chief  Counsel  (Disclosure 
Litigation),  Internal  Revenue  Service. 

Office  of  Chief  Counsel,  1111 
Constitution  A\enue,  \"\V  .  Washington. 
DC  20224 

NOTIFICATION  PROCEDURE: 

This  system  may  not  be  accessed  for 
purposes  of  determining  if  the  records 
pertain  to  a  particular  individual  as  the 
records  are  exempt  under  5  U.SC.  552a 
(d)(5)  and/or  (k)(2). 

RECORD  ACCESS  PROCEDURES: 

This  system  ma\  not  be  accessed  for 
purpose  of  inspection  or  for  contest  of 
content  of  records  as  the  records  are 
exempt  under  5  U.SC.  552a  (d)(5)  and/or 
(k)(2). 

CONTESTING  RECORD  PROCEDURES; 

26  U.S  C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Persons  who  communicate  with  the 
agency  regarding  disclosure  matters; 
Department  of  Treasury  employees; 
State,  local,  and  foreign  governments; 
other  Federal  agencies:  witnesses; 
informants;  parties  to  disputed  matters 
of  fact  or  law, 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury/IRS  90.003 

SYSTEM  NAME: 

Chief  Counsel  General  Administrative 
Systems.  Each  of  the  7  Regional  Counsel 
Offices  and  54  District  Counsel  Offices. 
each  of  the  10  functions  in  the  National 
Office,  the  Office  of  the  Chief  Counsel, 
and  the  Office  of  the  Deputy  Chief 
Counsel,  the  Offices  of  the  Associate 
Chief  Counsels  (Enforcement  Litigation), 
(Internationa!),  (Domestic),  (Finance  and 
Management),  and  (Employee  Benefits 
and  Exempt  Organizations)  maintain  a 
General  Administrative  System.  This 
notice  applies  to  all  78  of  these  offices — 
Treasury/IRS. 

SYSTEM  LOCATION; 

The  location  of  these  systems  are 
listed  in  the  Appendix,  (See  IRS 
Appendix  A.) 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

(1)  Past,  present  and  prospective 
employees  of  the  Office  of  Chief 

Counsel.  (2)  Tax  Court  Witnesses. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Employee  Performance  Folders 
and  employee  records  other  than 
Official  Personnel  Files  of  the  Office  of 

Personnel  Management  and  the  Merit 
Systems  Protection  Board.  (2)  Time 
cards  and  attendance  rosters.  (3) 
Financial  records  such  as  travel 
expenses,  Notary  Public  expenses, 
moving  expenses,  expenses  of  Tax 
Court  witnesses  and  miscellaneous 
expenses.  (4)  Em.ployee  recruiting 
records. 

AUTHORITY  FOR  MAINTENANCE  OF  TMF 

SVSTEM; 

5  U  S  C.  301;  26  U.S.C.  7801. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.SC.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice:  (2)  disclose 
information  to  the  Office  of  Personnel 
Management  and  the  Merit  Systems 
Protection  Board  for  appropriate 
Personnel  actions:  (3)  disclose  pertinent 
information  to  appropriate  Federal, 
State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations;  (4)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (5)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (6)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 


agreements;  (7)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(8)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (9)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (10)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigatinn 

K>LICIES  AND  PRACTICES  f=0«  SLOPING 
RETBIEVING,  ACCESSING,  RfTAiNiNG,  AND 
DiSI>OSING  0«  RECORDS  IN  THE  S'SifVI 

STORAGt 

Paper  records  and  magnetic  media. 

Records  are  generally  retrievable  by 
the  name  of  the  person  to  whom  they 
apply. 

S*rt:G',..AHDS  ^ 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authorized  personnel  or 
individuals  in  the  company  of 
authorized  personnel. 


Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Records  are  updated  periodically  to 
reflect  changes  and  maintained  as  long 
as  needed. 

SYSTr  M  M  &  N  iGER(S)  AND  ADDRESS: 

Eucii  tM-giunal  Counsel  is  the  system 
manager  of  the  systems  in  his  or  her 
Region.  Each  Assistant  Chief  Counsel  is 
the  system  manager  of  the  system  in  his 
or  her  function.  The  Chief  Counsel,  the 
Deputy  Chief  Counsel  and  the  Associate 
Chief  Counsels  (Enforcement  Litigation). 
(Domestic).  (International).  (Finance  and 
Management),  and  (Employee  Benefits 
and  Exempt  Organizations)  are  the 
system  managers  of  the  system  in  each 
of  their  Offices.  (See  IRS  Appendix  A 
for  addresses.) 

NQTiFicA-'iON  procedure: 

iiiuiviuutiis  Set-Mag  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C,  appendix  B. 
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Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

BECORO  ACCESS  POOCEDUBES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C  appendix  B.  Inquiries  should 
be  addressed  to  the  Regional  Counsel  of 
the  Region  in  which  the  records  are 
located  or  the  Assistant  Chief  Counsel 
(Disclosure  Litigation)  in  the  case  of 
records  in  the  National  Office.  The 
addresses  are  listed  in  the  appendix. 
Information  leading  to  the  identity  of  a 
confidential  source  is  exempt  pursuant 
to  5  U.S.C.  552a(k){5). 

CONTES-'NG  CJECORD  P^OCfcQ^JS£S: 

See  ■  Recora  access  proceaures" 
above. 

RECORD  SOURCE  CATEGORIES; 

Employees.  Department  of  Treasury 
personnel;  Tax  Court  witnesses:  Office 
of  Personnel  Management  and  Merit 
Systems  Protection  Board;  other  Federal 
agencies;  State,  local,  and  foreign 
governments:  references:  former 
employers. 

SVSTtMS  EXEMPTED  f^ROM  CERTAIN 
PHC.iaOHS  OF  THE  AC 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury/!RS  90.004 


Cr.ief  L,c  jnsel  General  Legal  Services 
Case  Files.  Each  of  the  seven  Regional 
Counsel  Offices  and  the  National  Office 
maintain  a  General  Legal  Services  Case 
File  System.  The  information  in  this 
notice  applies  to  all  eight  of  the  offices — 
Treas'_:r\'/IRS. 


SfS' 


-EM  ^OCAT.ON.  I 

The  addresses  of  the  National  Office 
and  each  Regional  Counsel  Office  are 
listed  in  the  appendix.  (See  IRS 
appendix  A.) 

CA-^EGCR.':S  Of  i*-:)i -/'DUALS  COVERED  BY  THE 
S>5TEM 

Persons  involved  in  litigation,  actions, 
investigations  or  cases  falling  within  the 
jurisdiction  of  the  General  Legal 
Services  function  including  persons  (1) 
who  are  parties  in  personnel  matters,  as 
well  as  discrimination  and  labor 
management  relations  matters,  of  the 
Internal  Revenue  Service,  Chief 
Counsel's  Office  or.  in  some  instances, 
other  agencies  in  the  Treasury 
Department;  (2)  who  are  parties  in 
practitioner  actions  under  the 
jurisdiction  of  the  Director  of  Practice  or 


the  Joint  Board  of  Actuaries;  (3)  who  are 
parties  in  procurement  matters  and 
under  the  Federal  Claims  Collection  Act 
(as  amended  by  the  Debt  Collection 
Act);  (4)  who  are  parties  in  litigation  or 
administrative  claims  involving  alleged 
violations  of  the  United  States 
Constitution,  the  Federal  Tort  Claims 
Act,  the  Military  Personnel  and  Civilian 
Employee  Compensation  Act,  relief  of 
accountable  officers  for  loss  of 
Government  funds,  claims  or  suits  for 
rewards,  acts  of  officers  or  employees 
acting  within  the  scope  of  their 
employment,  or  official  acts  of  officers 
or  employees  not  directly  relating  to 
Federal  tax  issues  but  relating  to  the 
Internal  Revenue  Service;  (5)  who  are 
parties  in  miscellaneous  matters 
referred  to  the  General  Legal  Service:  (6) 
who  are  the  subjects  of  investigations 
made  by  the  Internal  Security  Division  if 
the  case  is  referred  to  General  Legal 
Services  (7)  who  are  officials  of  the 
Internal  Revenue  Service  and  Chief 
Counsel's  Office  required  to  file  a 
Financial  Disclosure  Statement  under 
the  Ethics  in  Government  Act  of  1978;  (8) 
who  have  corresponded  regarding  a 
matter  under  consideration  within 

Gen^rpl  I  poa1  ^prv'irp"; 

CATEGORIES  Of  RECOROS  m  THC  S-'STEIKC 

(1)  Legal  case  and  administrative  case 
files.  (2)  Internal  control  cards.  (3) 

Correspondence  files. 

AUTHORmf   *  ..R   MA.N-tHAKLJ  Of    T!-(£ 

system: 

5  U.S.C.  301;  26  U.S.C.  78m 

ROUTINE  USES  Of  RECORDS  MAIS'J  NED   N 
THE  SYSTEM,  INCLUDING  C*te30!5|ES  0» 
USERS  AND  THE  PURPOSES  Of  SUCH  USES 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purposes  of  litigating  an  action  or 
seeking  legal  advice:  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing,  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations;  (3)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 


clearance,  license,  contract,  grant,  or 
other  benefit:  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  (he  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (5]  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements:  (6)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains:  (7)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civii  and  criminal 
proceedings:  (8)  provide  information  to 
officials  of  labor  organizations 
recognized  under  5  US  C.  Chapter  71 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation;  (9) 
provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation;  (10)  provide  information 
to  the  Director  of  Practice  and  Joint 
Board  of  Actuaries  in  practitioner 
disciplinary  matfers:  (11)  provide 
information  to  the  Office  of  Personnel 
Management  in  personnel. 
discrimination  and  labor  man.Hgement 
matters;  (12)  provide  information  to 
arbitrators,  the  Federal  Labor  Relations 
Authority,  includi.pg  the  Office  of  the 
General  Counsel  of  that  authority,  the 
Fcdcr,"il  Service  Impasses  Board  and  the 
Federal  Mediation  and  Conciliation 
Service  in  labor  management  matters; 
(13)  provide  inform.ation  to  the  Merit 
Systems  Protection  Board,  including  its 
Special  Counsel,  in  Personnel, 
Discrimination,  and  Labor  Management 
matters;  (14)  provide  information  to  the 
Equal  Employment  Opportunity 
Commission  in  Personnel, 
Discrimination,  and  Labor  Management 
matters;  (15)  provide  information  to  the 
General  Services  Administration  in 
property  management  matters;  (16) 
provide  information  to  the 
Administrative  Assistant  of  the 
Executive  Resources  Board  as  to 
Financial  Disclosure  Statements,  who 
makes  the  statements  available  to  the 
public  as  required  by  law;  (17)  provide 
information  to  other  federal  agencies  for 
the  purpose  of  effectuating  interagency 
salary  offset  or  interagency 
administrative  offset:  (18)  provide 
information  to  the  Office  of  Government 
Ethics  in  conflict  of  interest,  conduct, 
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financial  statement  reporting,  and  other 
ethiral  matters. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  US.C. 
552a(b)(12).  Disclosures  of  debt 

information  concerning  a  claim  against 
an  individual  may  be  made  from  th;s 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act.  15  U.S.C.  16aia(f)  or  the  Federal 
Claims  Collection  Act  of  1966.  31  U  S  C. 
3701(a)(3). 

POLICIES  AND  PRACTtCES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

RETRIEVABILrrV: 

Records  are  retrievable  by  the  name 
of  the  person  to  whom  they  apply,  If 
more  than  one  person  is  involved  m  a 
given  case  then  it  is  generally 
retrievable  only  by  the  first  named 
person. 

SAFEGUARDS: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authorized  personnel  or 
individuals  in  the  company  of 
authorized  personnel. 

RETENTION  AND  OtSPOSAC 

Legal  files  are  generally  retired  to  the 
Federal  Records  Center  (FRC)  1  year 
after  the  cases  are  closed.  The  FRC  w  il! 
retain  "significant  case"  Hies  an 
additional  19  years  and  dispose  of  thein 
20  years  after  they  are  closed,  Othf?r 
legal  files  are  retained  in  the  FRC  4 
years  after  they  are  transferred  to  the 
center  and  disposed  of  5  years  after  they 
are  closed.  Other  records  are  retained 
for  the  same  time  periods  described 
above. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Each  Regional  Counsel  is  the  system 
manager  of  the  system  in  his  or  her 
Region.  The  Assistant  Chief  Counsel 
(General  Legal  Services)  is  the  system 
manager  of  the  National  Office  system. 
The  addresses  are  m  the  Appendix.  (See 
IRS  appendix  A.) 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual  as  the  records 
are  exempt  under  5  U.S.C.  !J52iiid)(,T) 
and/orlk)t2). 


RECORD  ACCESS  PfK>CCDU«CS: 

This  system  of  records  m-TV  not  be 
accfissed  fur  purposes  of  inspection  nr 
for  contest  of  content  of  records  as  the 
records  are  exempt  under  5  U.S.C. 

552a(d)(5)  and/nr  (k'i:' 

CONTESTING  RECORO  PROCEDURES: 

26  U.S.C  7852(e)  prohibits  Privacy  Act 
am.endment  of  tax  records 

RECORD  SOURCE  CATEGORIES: 

Taxpayers  and  iheir  rep-t  sentati'.es 
Department  of  Treasury  personnel;  other 
Federal  agencies:  State,  local,  and 
foreign  governments,  witnesses; 
informants;  parlies  to  disputed  matters 
of  fact  or  law;  other  persons  who 
communicate  with  the  Internal  Revenue 
Service. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

ThiS  system  has  been  design.iied  as 
exempt  from  certain  provisiuns  of  trie 
Privacy  Act. 

Treasury/IRS  90.005 

SYSTEM  NAME: 

Chief  Counsel  General  Luigalion  Case 
Files.  Each  Regional  Counsel  Office  and 
each  District  Counsel  Office  maintains 
one  of  these  systems.  The  National 
Office  maintains  one  of  these  systems. 
The  information  in  this  notice  applies  to 
all  62  offices — Treasury/IRS. 

location: 
The  addresses  of  the  National  Office, 

each  Regional  Counsel  Offif.e  and  each 
District  Counsel  Office  are  listed  m  the 
Appendix.  (See  IRS  appendix  A) 

CATEGORtES  OF  tNDfVtDUALS  COVERED  BY  THE 

system: 

(1)  Taxpayers  or  other  individuals 
involved  in  matters  referred  to  the 
General  Litigation  function  including:  (a) 
Taxpayers  with  outstanding  tax 
liabilities  or  with  potential  outstanding 
tax  liabilities:  |b)  persons  from  whom 
information  is  bemg  sought  [summons); 
(c)  persons  requesting  information 
(disclosure);  (d)  present  or  former 
Internal  Revenue  Service  employees 
who  are  being  or  may  be  sued  in 
connection  with  their  duties  or  who 
have  been  called  upon  to  testify  in 
pnv.i'e  litigation;  (e)  persons  who  are  or 
:;:,•:},  be  liable  to  the  United  States  on 
non-tax  claims:  (f)  persons  who  have 
submitted  offers  m  compromise  of 
federal  faxes  (2)  Persons  who  have 
corresponded  regarding  a  matter  under 
consideration  withm  the  General 
Litigation  function. 

CATEGORIES  Of  RECORDS  M  THE  SYSTEIC 

(I)  Legal  and  Administrhtivp  Files.  (2) 
Internal  Control  Records.  (3)  Offer  in 


Compromise  Files.  (4)  Corresponderrp 
Files. 

AUTHOmXY  fCyH  MAINTIHAWCI  Of   T«E 

SU.S.C.  301;28U.S.C.7801 

ROUTINE  USES  OF  RECORDS  WAWT*>KfC  m 
THE  SVSTEM.  INCLUDING  C«TfGORHS  Or 
USERS  AND  THE  PURPOSES  0^'  SUCH  WSI  S 

Disclobure  of  r('t:,rTis  ana  reiuni 
informati  Jii  ituh  l-f  n.iule  only  as 
provided  by  26  U.S.C.  6103.  Records 
Other  than  returns  and  return 
information  may  be  used  to:  (1)  Provide 
information  to  other  Federal  agencies 
holding  funds  of  taxpayer  for  the 
purpose  of  collecting  a  Uability  owed  by 
the  taxpayer,  (2)  disclose  information  to 
the  Department  of  Justice  for  the 
purpose  of  litigating  an  action  or  seeking 
legal  advice;  (3)  provide  information  to 
State  and  local  taxing  authorities  for  the 
purpose  of  enforcing  Federal  tax  laws; 

(4)  provide  information  to  Federal  state 
and  local  regulatory  authorities  for 
purposes  of  collection  of  Federal  taxes; 

(5)  disclose  pertinent  information  to 
apprcpriiTte  Fedr-nl.  State,  local,  or 
fort  .>;:i  uk*  ;h  >  *  r.  sponsible  for 
investi^.:,   -k  i'  prosecuting  the 
violatioi  -    f,  1  r  for  enforcing,  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license  u'-r-r  '^.r  disclosing 
agency  becomes  bwarf^  ff  «n  indication 
of  a  violation    '  in  unt  .t;  v  uletionof 
civil  or  crimuifii  uiv,  ur  'egu  abon;  (6) 
disclose  informal  tn  tu  a  Federal,  State, 
or  local  agency,  ni<i.   ;.ir.irB  civil. 
criminal  or  other  -f  h  \«'.'  (rifn^i  ement 
information  or  ct;  >  r  {>.  rtr  >    • 
information,  whiuri  nut  requested 
information  relevant  to  or  necessary  to 
the  requesting  agenr v's  or  the  bureau's 
hiring  or  retention  of  p.n  individual  or 
issuance  of  a  sti  ir  !v  <  i  arance.  license, 
contract,  grant  or  oilier  benefit;  (7) 
disclose  rt  !<  vant,  non-privileged 
information  to  a  <  n  irt,  m.fcistrate,  or 
administrative  tritiuna)  i:u  .udingthe 
presentation  of  evidence,  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (8)  disclose 
information  to  foreign  governments  in 
accordance  wiih  'Urmal  or  informal 
international  agreements;  (9)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains:  (10)  provide  information 
to  the  new"  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (11)  provide  information  to 
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off^cidis  of  labor  organizations 
recognised  under  5  U.S.C.  chapter  71 
u  hen  relevant  and  necessary  to  their 
duties  of  exclusive  representation;  (12) 
provide  information  to  third  parties 
during  the  course  of  an  investigation  fo 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
irvestigation 

POLICIES  *N0  WIACTICES  FOR  STORING. 
RETHIEVIMO,  ACCESSIMO,  RE^*IMtt«l,  AND 
CMSPOSINO  OF  RECORDS  IN  THE  SYSTEM 

STORAGE. 

Paper  records  and  magnetic  media. 

BE'RIEVABILfTV: 

All  records  are  retrievable  by  the 
name  of  the  persons  to  whom  they 
apply.  Some  internal  control  records  are 
retrievable  by  names  of  taxpayers  and 
related  taxpayers,  attorneys  assigned, 
subject  matter,  and  certain  key 
administrative  dates. 

SAFEQUAROS: 

Access  IS  limited  to  employees  who 
have  a  reed  for  such  records  in  the 
coLirse  of  their  work  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
!.rr-:;ted  to  a'Jthor'zed  personnel  or 
i.-!dividuals  in  the  company  of 
a.'honzed  personnel. 

RETtMTlON  AMD  D<SPOSAI_- 


National  Of 


Regional,  and  District 


co.ir.se!  legal  files  are  generally  retired 
to  t.ne  Federal  Records  Center  (FRC)  one 
sear  after  they  are  closed.  The  FRC  will 
re'am  "significant  case"  files  an 
additional  24  years  and  dispose  of  them 
2  j  years  af'er  the  cases  are  closed. 
0'"ier  legal  files  are  retained  in  the  FRC 
9  years  after  they  are  transferred  to  the 
Center  and  disposed  of  10  years  after 
the}  are  closed.  Other  records  are 
retained  in  the  Division  for  the  same 
t.me  periods  described  above.  Files 
transferred  from  other  functions  are 
returned  to  the  source  when  no  longer 
reeded, 

SYSTEM  MANAOER(S)  AND  AOOflESS: 

F.ach  Regional  Counsel  is  the  system 
rr.anager  of  the  systems  in  his  or  her 
Region.  The  Assistant  Chief  Counsel 
(General  Litigation)  is  the  system 
manager  of  the  National  Office  system. 
The  addresses  are  m  the  appendix.  (See 
IPS  appendix  A.) 

K0T1F1CAT!0*«  P«OCEDORE: 

Must  of  the  recoras  m  this  system 
ray  not  be  accessed  for  purposes  of 
determining  if  the  records  pertain  to  a 
particular  individual  as  the  records  are 
exempt  under  5  U.S.C.  552a  (d)(5)  and/or 
(kK2). 


RECORO  ACCESS  PROCEDURES: 

This  system  may  not  be  accessed  for 
purposes  of  inspection  or  for  contest  of 
content  of  records  as  the  records  are 
exempt  under  5  U.S.C.  552a  (d)(5)  and/or 
(k)(2). 

C0MTE8T1N0  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

HECOflP  SCHjRCt  CATEGORIES: 

idxpayers  and  tneir  representatives: 
Department  of  Treasury  personnel:  other 
Federal  agencies:  State,  local,  and 
foreign  governments;  witnesses; 
informants;  parties  to  disputed  matters 
of  fact  or  law;  other  persons  who 
communicate  with  the  Internal  Revenue 
Service. 

S»'S^EMS  eiEMC^EO  fHOM  CER"'*iN 
PHOViSlOMS  Of  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 

Pri\arv  Art. 

Treas.,>fy  IBS  W.OCKj 

S*STEMNAMt 

Former  Chief  Counsel  Interpretative 
Case  Files— Treasury/IRS. 

SYSTEM  location: 

Office  of  the  Associate  Chief  Counsel 
(Domestic).  Internal  Revenue  Service, 
1111  Constitution  Avenue.  NW.. 
Washington.  DC  20224. 

CA^EGORSES  Of  INCXViDuAcS  COVERED  BY  THE 
SYSTEM: 

Individual  taxpayers  concerning 
whom  legal  issues  were  referred  to  the 
Interpretative  Division  (pre-October  1 . 
1988)  for  opinion. 

CATEGORIES  Of  RECO«D8  IN  THE  SYSTEM: 

(1)  Legal  Case  Files  and  Advisory 
Opinions;  (2)  Correspondence  Files;  (3) 
Internal  Control  Records. 

«i.,'HO0:'y  F0»  MAINTENANCE  OF  THE 
SYSTEM: 

5  use.  301:  26USC  7801 

ROUTINE  USES  Of  RECORDS  MAINTAJNED  IN 
THE  SrS'^EM,  mCLUOtHQ  CATE0O«IE3  Of 
USERS  AND  THE.  PURPOSES  Of  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  28  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing,  or  implementing,  a  statute, 


rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  ci\  li  or  criminal  law  or 
regulation:  (3)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  inform.ation,  which  has 
requested  information  relevant  to  or 
necessarj'  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings:  (5)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (6)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains: 
(")  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings:  (8)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S,C. 
chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation:  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation:  (10)  provide  information 
to  the  Social  Security  Administration  to 
consult  about  a  matter  involving  legal 
issues  concerning  the  imposition  of 
Social  Security  taxes:  (11)  provide 
informiation  to  the  Department  of  Labor 
or  the  Pension  Benefit  Guaranty 
Corporation  concerning  the  Employee 
Retirement  Income  Security  Act. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STOWAGE: 

All  records  in  the  system  are 
maintained  in  paper  format.  Internal 
control  records  are  also  maintained  on 
magnetic  media, 

RETHIEVABIUTV: 

Legal  Case  and  Advisory  Opinion 
files  and  Internal  Control  records  are 
retrievable  by  case  name  or  title 
assigned  to  the  project  (which 
sometimes,  but  not  always,  corresponds 
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with  the  name  of  the  individual 
taxpayer).  Pnvate  Relief  Bill  files  are 
retnevaole  by  the  H.R.  or  S  number  for 
each  Congress.  Correspondence  files  are 
retrievable  by  the  name  of  the 
individual  who  initiated  the 
correspondence. 

SAFEGUARDS: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Backj^round  checks 
are  made  on  employees.  Ail  facilities 
where  records  are  stored  have  access 
limited  to  authonzed  personnel  or 
individuals  in  the  companv  of 
authorized  personnol 

RETENTtON  AMD  DISPOSAL: 

General  Counsel  Memorandums, 
Office  Memorandums,  and  legal  case 
files  are  retained  indefinitely  in  the 
National  Office. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Chief  Counsel  (Domestic), 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington. 

DC  20324. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C,  appendix  B 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  containpd  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  vvith 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendi.x  B.  Inquiries  should 
be  addressed  to  the  Associate  Chief 
Counsel  (Domestic),  Attn;  CC:CORP:T. 
Internal  Revenue  Service.  1111 
Constitution  Avenue,  N'U'  ,  Washington, 
DC  20224. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 

amendment  of  t.jx  records. 

RECORD  SOURCE  CATEGORIES: 

Ta.xpayers  and  their  personal 
representatives;  Department  of  the 
Treasury  personnel;  Congressional 
docu.T.ents:  other  Federal  agencies; 
State,  local,  and  foreign  governments: 
other  persons  who  communicate  with 
the  Internal  Revenue  Service. 

SVSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 


Tre«sury/»BS  90.007 

SVSTEM  NAME: 

Chief  Counsel  Legislation  and 

Regulations  Division.  Employee  Plans 
and  Lxempl  Organizations  Division,  and 
,A.ssociate  Chief  Counsel  (Technical  and 
International)  Correspondence  and 
Pnvate  Bill  Files— Treasury/IRS. 

SYSTEM  LOCATION. 

Lt"g!s!ation  and  Regulations  Division, 
in'ernul  Revenue  Service,  Office  of 
Chief  Counsel,  1111  Constitution 
Avenue,  Washington.  DC  20224; 
Err;pIo\ee  Plans  and  Elxempt 
Organizations  Division  and  Associate 
Chief  Counsel  (Technical  and 
International),  same  address. 

CATEGORIES  OF  INDr/IDU'ALS  COVERED  ev  THE 
SYSTEM: 

[l]  i'ersor.3  who  have  corresponded  to 
the  Service,  the  Department  of  the 
Treasury,  the  White  House  or  Members 
of  Congress  regarding  a  matter  in  which 
the  Legislation  and  Regulations  Division 
or  the  Employee  Plans  and  Elxempt 
Organizations  Division  was  asked  to 
draft  a  reply.  (2)  Persons  on  whose 
behalf  private  relief  bills  were 
introduced  in  Congress  involving  tax 
related  matters. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Correspondence  Files:  (2)  Private 
Relief  Bill  Legal  Files;  (3)  Internal 
Control  Records. 

AUTHORITY  FOR  MAINTENANCE  OF  tmE 

system: 

5  U  S,C.  301  and  26  U.S.C.  7801 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

Disciosurt  of  rt'r^rns  and  rf'iuni 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  These 
records  and  information  in  these  records 
may  be  used  to:  (1)  Disclose  information 
to  the  Department  of  Justice  for  the 
purpose  of  litigating  an  action  or  seeking 
legal  advice;  (2)  disclose  pertinent 
information  to  appropriate  Federal, 
State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing,  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  crimindi  law  or 
regulation;  (3)  discliKt-  information  to  a 
Federal,  State,  or  Iol  ai  awi-ncy, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 


the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (5)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements:  (6)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains:  [7]  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (8)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  197a  5 
U.S.C.  7111  and  7114;  (9)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation;  (10) 
provide  information  to  the  agency  or 
individual  who  directed  correspondence 
to  the  Legislation  and  Regulations 
Division  for  the  Division  to  draft  a 
response. 

(>Oi!C;ES  AND  PflACTiCrS  FOR  STOfiiNG. 
Rf'RiEV'NG     tCCE'SSiNG,   RfTAiNtXG,    *.XD 
D'SPOS^NC,  OF  RECORDS  M  THE  SYSTtW. 

STO«AGt: 

Paper  records  and  magnetic  media. 

Correspondence  files  are  retrievable 
by  the  name  of  the  individual  who 
initiated  the  correspondence.  Private 
Relief  Bill  files  are  retrievable  by  the 
H  R  or  S.  number  for  each  Congress. 

SAFEGUARDS 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authorized  personnel  or 
individuals  in  the  company  of 

anthon'/pd  pprsnnnfl. 
RETENTION  AND  OlSPOSAU 

Correspondence  files  are  generally 
disposed  of  after  3  years.  Private  Relief 
Bill  files  are  periodically  updated  to 
reflect  changes  and  are  maintained  as 
long  as  needed.  Internal  control  records 
are  generally  disposed  of  after  2  years 
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or  whpn  no  longer  useful.  Auth:  IRM 

SVSTEM  MANAOER(S)  AND  ADDRESS 

Di-ector.  Legislation  and  Regulations 
b  .  -    -  Ir-'e-^al  Revenue  Service, 
0-:  :-  ofC-  ^^' Counsel.  1111 
Constitution  Avenue,  Washington.  DC 
:o:24;  Director,  Employee  Plans  and 
E  >.empt  Organization  Division,  same 
address.  With  respect  to  international 
issues,  the  Associate  Chief  Counsel 
(Technical  and  International)  is  the 
s'.  stPTi  manager 

NCTIFICATIOW  PROCEDURE. 

Individuals  seeking  to  determine  if  the 
system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
Inquiries  should  be  addressed  to  the 
Director  of  the  Disclosure  Litigation 
Division.  The  address  is  listed  in  the 
appendix.  (See  IRS  appendix  A.) 

RECORD  ACCESS  PROCEDORES 

Ir.dividuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  or  seeking  to  contest  its  content, 
may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Disclosure  Litigation  Division.  The 
address  is  listed  in  the  appendix.  (See 
IRS  appendix  A.) 

CONTESTING  RECORD  PROCEQUOES 

See  Access  above.  i 

BECORD  SOURCE  CATEGORIES: 

Pe.-sons  vv.-.G  ir..:.oi;e  correspondence 
rtferred  to  the  Legislation  and 
Regulations  Division:  Congressional 
documents:  taxpayers  and  their 
representatives:  Department  of  Treasury 
personnel:  other  Federal  agencies:  state, 
local,  and  foreign  governments: 
witnesses:  informants. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVlSlO»»S  Of  THE  ACT; 

None. 

Treasury 'iRS  9C.009 

SYSTEM  NAME: 

Chief  Counsel  Field  Services  Case 
F  ies.  Each  Regional  Counsel  Office  and 
each  District  Counsel  Office  maintains 
one  of  these  systems.  The  National 
Office  maintains  one  of  these  systems. 
The  information  in  this  notice  applies  to 
all  62  offices-Treasury/IRS. 

SVSTEM  LOCATION 

The  addresses  of  the  National  Office, 
each  Regional  Counsel  Office,  and  each 
District  Counsel  Office  is  listed  in  the 
Appendix.  (See  IRS  appendix  A.) 


CATEOORiES  OF  INDIVIDUALS  COVERED  BV  THE 
S'S'EM 

(1)  Taxpayers  who  have  filed  petitions 
with  the  Tax  Court  or  suits  for  refunds 
of  Federal  taxes.  (2)  Taxpayers  upon 
whom  the  issuance  of  a  statutory  notice 
is  or  was  contemplated  whose  case  has 
been  referred  to  the  Tax  Litigation 
function.  (3)  Taxpayers  who  are  the 
subject  of  formal  or  informal  advisory 
opinions  during  the  investigative  stage 
of  the  case  or  while  under 
administrative  processing.  (4)  Persons 
who  have  corresponded  regarding  a 
matter  under  consideration  within  the 
Tax  Litigation  function. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Legal  Case  and  Administrative 
Case  Files.  (2)  Internal  Control  Records. 
(3)  Correspondence  Files 

AUTWOR-TV  FOR  MAINTENANCt  Of  THE 

S  ■  S  '  '  M 

5  U.S.C.  301;  26  U.S.C.  7801. 

ROUTINE  USES  OF  RECORDS  maintained  in 
THE  SVSTEM,  INCtUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice:  (2)  disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing,  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations:  (3)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (4)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (5)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements:  (6)  provide  information  to  a 
congressional  office  in  response  to  an 


inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains: 
(7)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2.  which  relate  to 
an  agency's  functions  relatins  to  civil 
and  criminal  proceedings:  (8)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation:  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 


POLICIES  and  practices  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE; 

r.tprr  records  and  magnetic  media. 

RETRIEVABIUTV: 

Records  are  retrievable  by  the  name 
of  the  person  to  whom  they  apply. 

SAFEGUARDS: 

Access  IS  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authorized  personnel  or 
individuals  in  the  company  of 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Legal  files  are  generally  retired  to  the 
Federal  Records  Center  (FRC)  one  year 
after  they  are  closed.  The  P'RC  will 
retain  "significant  case"  files  an 
additional  29  years  and  dispose  of  them 
30  years  after  they  are  closed.  Other 
legal  files  are  retained  in  the  FRC  9 
years  after  they  are  transferred  to  the 
Center  and  disposed  of  10  years  after 
they  are  closed.  Other  records  are 
periodically  updated  to  reflect  changes 
and  maintained  as  long  as  needed.  Files 
transferred  from  other  functions  are 
returned  to  the  source  when  no  longer 
needed. 

SVSTEM  MANAGER(S)  AND  ADDRESS: 

Each  Resjional  Counsel  is  the  system 
manager  of  the  systems  in  his  or  her 
Region.  The  Assistant  Chief  Counsel 
(Field  Services)  is  the  system  manager 
of  the  National  Office  system.  The 
addresses  are  in  the  appendix.  (See  IRS 
appendix  A ) 

NOTIFICATION  PROCEDURE: 

This  system  may  not  be  accessed  for 
purposes  of  determining  if  the  records 
pertain  to  a  particular  individual  as  the 
records  are  exempt  under  5  U  S.C. 
552a(dH5)  and/or  (k)(2). 
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RECORD  ACCESS  PROCEDURES: 

This  system  may  not  be  accessed  for 
purposes  of  inspection  or  for  contest  of 
content  of  records  as  the  records  are 
exempt  under  5  U.S.C.  552afd)(5)  and/or 
(k)(2). 


CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohTuits  Pri 
amendment  of  tax  records. 


V  Act 


RECORD  SOURCE  CATEGORIES: 

Taxpayers  and  their  representatives; 
Department  of  Treasury  personnel;  other 
Federal  agencies;  State,  local,  and 
foreign  governments;  witnesses; 
informants;  parties  to  disputed  matters 
of  fact  or  law;  other  persons  who 
communicate  with  the  Internal  Revenue 
Service. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 

Privarv  Act. 


Treasury/IRS  90.010 

SYSTEM  NAME: 

Digest  Room  Files  Containing  Briefs, 

Legal  Opinions,  and  Digests  of 
Documents  Generated  internally  or  by 
the  Department  of  Justice  Relating  to  the 
AdiTT.nistrat'on  of  the  Revenue  Laws — 
Treasury,' IRS. 

SYSTEM  location: 

Office  of  the  Associate  Chief  Counsel 
(Finance  and  Management),  Internal 
Revenue  Service.  Office  of  Chief 
Counsel,  1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

categories  of  INDIVIDUALS  COVERED  BY  TME 

system: 

Taxpa\ers  who  have  sought  lntern..il 
Revenue  Service  rulings  and/or  legal 
opinions  on  tax  problems  and  those 
whose  cases  are  being  or  have  been 
adjudicated. 

categories  Of  RECORDS  IN  TME  SYSTEM: 

(1)  Iniornal  Control  Records:  |2)  Briefs. 
(3)  Legal  Opinions. 

AUTHORITY  FOR  MAINTENANCE  OF  TME 
SYSTEM: 

5  L'S.C.  301;26l'Sr..  "BOl. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disciosuie  of  ri'turns  and  ret  am 
information  m.ay  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  justice  Department 
personnel  for  research  purposes;  (2) 
disclose  pertinent  information  to 
appropriate  Federal.  State,  local,  or 
foreign  agencies  responsible  for 


investigating  or  prosecuting  the 
violations  of,  or  for  enforcing,  or 
implementing,  a  statute,  rule,  regulation, 
order,  oi  hcense,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulations;  (3) 
disclose  information  to  a  Federal,  State, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (4) 
disclose  relevant,  non-privileged 
information  to  a  court,  magistrate,  or 
administrative  tribunal  including  the 
presentation  of  evidence,  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (3)  disclose 
information  to  foreign  governments  in 
accordance  with  forma!  or  informal 
international  agreements;  (6)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (7)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (8)  provide  information  to 
officials  of  labor  organizations 
recognized  under  5  U.S.C.  chapter  71 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation;  (9) 
provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation. 

poucies  and  practices  for  storing 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  svstem 

storage: 

P.ipvr  records  and  magnetic  media. 

retrievability: 

Records  are  retrievable  by  the  name 
of  the  person  to  whom  they  apply. 


safeguards: 

Records  are  kept  in  a  secured  area. 
Access  is  limited  to  authorized 
personnel.  Users  of  the  system  must 
show  IRS  identification  and  sign  a 
register  each  time  the  room  is  used. 
Background  checks  are  made  on 
employees. 

RETENTION  AND  DISPOSAL: 

Briefs,  legal  opinions,  and  digests  are 

retained  indefinitely. 


SYSTEM  MANAGERIS)  AND  ADDRESS. 

Associate  Chief  Counsel.  (Finance 
and  Management),  Internal  Revenue 
Service.  Office  of  Chief  Counsel  1111 
Constitution  Avenue.  NW..  Washington. 
DC  20224. 

NOTIFICATION  PROCFDORF 

This  System  niav  iiut  be  accessed  for 
purposes  of  determining  if  the  records 
pertain  to  a  particular  individual  as  the 
records  are  exempt  under  5  U.S.C. 
552a(d)(5)  and/or  (k)(2). 

RECORD  ACCESS  PROCFDUBtS 

This  system  may  not  be  accessed  for 
purposes  of  inspection  or  for  contest  of 
content  of  records  as  the  records  are 
exempt  under  5  U.S.C.  552a(d)(5)  and/or 
(k)(2). 

CONTESTING  RECORD  PHOCtOURtS. 

^u  L  b  C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RtCOnO  SOvHCl   CA'r&ORIIS 

Department  of  Treasury  personnel; 
Department  of  Justice  personnel; 
taxpayers  and  their  representatives; 
other  Federal  agencies;  witnesses; 
informants;  State,  local,  and  foreign 
governments;  parties  to  disputed  matters 
of  fact  and  law;  other  persons  who 
communicate  with  the  Internal  Revenue 
Service. 

SVSTEMS  eXtMP-TID  FROM   C  f  f"  *  l  N 
PROVISIONS  OF  TME  ACT. 

.  :..i  i;,  btem  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury/IRS  90.011 

SYSTEM  NAME: 

Attorney  Recruiting  Files- 
Treasury /IRS. 

SVSTf  M  LOCATION 

Uifice  ol  the  Associate  Chief  Counsel 
(Finance  and  Management).  Internal 
Revenue  Service.  Office  of  Chief 
Counsel,  1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224. 

CA-fGOB'tS  Of  .NJ.iVDuAiS  CCVtRtD  B1  "THE 
SVSTEW 

Persons  who  have  applied  for  attorney 
positions  with  the  Office  of  Chief 
Counsel,  both  National  Office  and  field. 

CATtGORlES  OF  RLCORDS  IN  thl  SvS^'M: 

Attorney  Files  and  lists  of  eligible 
applicants;  Internal  Control  Records. 

*UTHO«'i''l    ''OB    MAiH'CHfiNC  f    0»     '"I 

SYSTEM. 

5  U.S.C.  301;  26  U.S.C.  7801 
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THE  SVSTEin,  tNCUtW^W  C*TlOO«iES  Of 
USERS  AMD  THE  PURPOSES  Of  SUCH  USES 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  cnminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  relevant,  non- 
priviieged  informabon  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil  - 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (5)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (6)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(7)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (8)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (10)  provide  information 
to  the  Office  of  Personnel  Management 
and  Merit  System  Protection  Board  for 
appropriate  personnel  actions. 


oi:)'^:C'(.s  *N0  pflAcr>ces  ro*  sto«i»«q. 

BE'aiEv'HQ   *ccessi»*<i.  airAmiHQ,  awo 

0*Si>OSlHO  Of   RSCOSOS  i«i  THE   SYSTEM; 
STOAAOE: 

Applicant  files  and  internal  control 
records:  paper  records  and  magnetic 
media. 

retrievabiuty: 

Records  are  retrievable  by  the  name 
of  the  person  to  whom  they  apply. 

SAFEOUAROS: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authorized  personnel  or 
individuals  in  the  company  of 
authorized  personnel. 

RETENTION  AND  OtSPOSAiJ 

The  attorney  applicant  files  and  other 
records  are  periodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed. 

SVSTEM  UANAaER(S)  AND  ADDRESS: 

Associate  Chief  Counsel  (Finance  and 
Management),  Internal  Revenue  Service, 
Office  of  Chief  Counsel.  1111 
Constitution  Avenue.  NW.,  Washington. 
DC  20224. 

NonncATiON  procedure: 

Individuals  seeking  to  determ.ine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C.  appendix  B. 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

R  f'  C  O" '-  ACCESS  fHl  OC  t  D  'J  R  E  S: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C  appendix  B.  Inquiries  should 
be  addressed  to  the  Assistant  Chief 
Counsel  (Disclosure  Litigation).  Internal 
Revenue  Service.  1111  Constitution 
Avenue,  NW..  Washington.  DC  20224, 
Information  leading  to  the  identity  of  a 
confidential  source  is  exempt  pursuant 
to  5  U.S.C.  552afk)(5] 

CONTESTING  RECORC   PROCEDURES; 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CAfEGORieS: 

Applicants,  Department  of  Treasury 
Personnel;  Office  of  Personnel 
Management;  other  Federal  agencies; 
State,  local,  and  foreign  governments; 
references,  former  employers. 


SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

This  system  has  been  designated  as 

exempt  from  certain  provisions  of  the 
Privacy  Ac!, 

Treasury/IRS  90.013 

SVSTEM  name: 

Legal  Case  Files  of  the  Chief  Counsel. 
Deputy  Chief  Counsel  and  .'\ssociate 
Chief  Counsels  (Litigation),  (Domestic). 
(International),  and  (F.mployee  Benefits 
and  Exempt  OrganizationsJ — Treasury/ 
IRS. 

SVSTEM  LOCATION: 

Office  of  Chief  Counsel.  Internal 
Revenue  Service.  1111  Constitution 
Avenue,  N U    U  ashington,  DC  20224. 

categories  of  individuals  covered  by  the 
system: 

Persons  whose  cases  at  one  time 
involved  important  issues  or  unusual 
circumstances  which  were  brought  to 
the  attention  of  the  above  persons  (or 
their  predecessors). 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Legal  CHse  files  wiiich  include  internal 
control  records  of  such  case  files  of  both 
the  persons  currently  holding  the  above 
positions  and  those  who  previously  held 
such  positions. 

AUTMORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM; 

5  U.S.C.  301;  26  U.S.C  "801 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUC«  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  L'.S.C.  6103.  Records 
Other  than  returr.s  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  [ustice 
for  the  purpose  of  litigating  an  action  or 
seeking  leaai  advice:  (2)  disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agenoks 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing,  or  implementing,  a  statute, 
rule,  regulation,  order,  or  li'^ense.  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retenuon  of  an 
individual,  or  issuance  of  a  security 
clearance,  Lcense,  contract,  grant,  or 
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other  benefit:  (4)  disclose  relevant,  non- 
pnvileged  information  to  a  court, 
magistrate,  or  administrative  tribunal. 
mciuding  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (5)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreem.ents:  (6)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry'  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(7)  provide  information  to  the  news 
media  m  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (8)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PftACTICES  FOR  STORING. 
RETRIEVING,  *CCESSI»<G,  RETAINING,  AND 

disposing  of  records  in  the  system: 
storage: 
P<iper  records  and  magnetic  media. 

retrievabiuty: 

Records  pertaining  to  individuals  are 
retrievable  by  the  name  of  the  person  to 
whom  they  apply. 

safeguards: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authorized  personnel  or 
individuals  in  the  company  of 
authorized  personnel. 

RETENTION  AND  DiSPOSAL: 

Records  are  periodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Counsel,  Deputy  Chief  Counsel, 
or  the  Associate  Chief  Counsels, 
respectively.  Internal  Revenue  Service, 
nn  Constitution  Avenue,  NW., 

Washington,  DC  20224, 

NOTIFICATION  PROCEDURE; 

This  system  may  not  be  accessed  for 
purposes  of  determining  if  the  records 
pertain  to  a  particular  individual  as  the 
records  are  exempt  under  5  U.S.C. 
552a(d){5)  and/or  (k)(2). 


RECORD  ACCESS  PROCEDURES: 

This  system  may  not  be  accessed  for 
purposes  of  inspection  or  for  contest  of 
content  of  records  as  the  records  are 
exempt  under  5  U.S.C.  552a(d)(5)  and/or 

(k)(?l. 

CONTESTING  RECORD  PROCEDURES; 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Taxpayers  aaC  their  representatives; 
Department  of  Treasury  personnel:  other 
Federal  agencies;  State,  local,  and 
foreign  governments;  other  persons  who 
communicate  with  the  Internal  Revenue 
Service. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury/IRS  90.015 

SYSTEM  name: 

Reference  Records  of  the  Library  in 
the  Office  of  Chief  Counsel-Treasury/ 
IRS. 

SYSTEM  location: 

Office  of  the  Associate  Chief  Counsel 
(Finance  and  Management),  Internal 
Revenue  Service,  Office  of  Chief 
Counsel,  1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

CATEGORIES  OF  iMOiVIDUAlS  COVERED  B*   "^l 
SYSTEM: 

(1)  Taxpayers  who  have  sought 
Congressional  tax  relief  by  means  of  a 
Private  Bill.  (2)  IRS  employees  who 
charge  out  books. 

CATEGORIES  OF  RECORDS  IN  THE  SiSTfM 

(1)  Numerical  and  alphabetical  list;.-. 
of  Private  Relief  Bill  and  files  r^ia'c  " 
the  Bill.  (2)  Charge  cards  and 
library  loan  forms 

ALTMOBtTY  FOR  MAINTENAxCt  ^ 
SYSTEM:  0 

5  U.S.C.  301;  26  :    -^A>0\ 


ROUTINE  USES  OF  RE 
THE  SYSTEM.  INCL 
USERS  AND  THE  PO» 

Records  may  be' 


NOS   MAlN'AtN€0  'N 

CATEGOOltS  O 

o*  SUCH  USES: 
'd  to:  11 J  Disclose 


pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing,  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  relevant,  non- 
privileged  information  to  a  court, 


magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (3)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(4)  provide  information  to  the  news 
-  media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (5)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (6)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRAC-'KrtS   fOB  S':.!R'KG 
BETRIEVINQ,   ftCCfSSlUG    flf^litHiHQ     AMU 
DISPOSING  OF  RECOR-;S  <H  ^m  S  '',^'fM 

S  ^  O  "  A '".  E 

Paper  records  and  magnetic  media. 

RF^n  FvABiuTV: 

Kecuids  are  retrievable  by  the  name 
of  the  individual  to  whom  they  pertain 
and  Private  Bill  material  can  also  be 
rptrip\  ed  bv  H.R.  or  S.  number. 

SAFLGUARDS. 

Although  access  is  limited  to 
authorized  individuals,  this  material 
would  be  available  to  any  person 
through  a  Freedom  of  Information  Act 
request. 

t,t,Tiox  *NO  disposal: 

"J«*^^.:.:.iined  in  accordance 

with  Records  Wifepsition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Records  are  regularly  updated.  If  the 
library  materials  to  which  the  references 
pertain  are  no  longer  in  the  library 
collection,  the  reference  cards  are 
destroyed. 

SYSTEM  MANAaER(S)  AND  »00«»FSS: 

AssuLidie  Chief  Coui.bt..  li  .nance  and 
Management),  Internal  Revenue  Service. 
Office  of  Chief  Counsel,  1111 
Constitution  Avenue.  NW.,  Washington, 
DC  20224. 

NOTsnCATsON   PflOCEDUHE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C.  appendix  B. 
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Inquiries  should  be  addressed  as  in 
'Record  acr.f'ss  procedures"  below. 

RECOffO  Access  PflCCEOURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
ip.structions  appearing  at  31  CFR  part  1, 
subpart  C  appendix  B.  Inquiries  should 
be  addressed  to  Assistant  Chief  Counsel 
[Disclosure  Litigation),  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW.. 
Washington.  DC  20224. 

COMTESTIHa  RCCOm)  P«OCCDO«f  S: 

See  "Record  access  procedures" 
above. 

RECORD  SOUACe  CATCOORie& 

S!d:f'  .i'.  to  V, n:  :i^  r*-;.-.r.:'nce 
information  pertains. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 

Treasury/IRS  90.016 

SYS'^EM  NAME: 

Counsel  Automated  Tracking  System 
fC.^TS!  Records— Treasury/IRS, 

SYSTEM  location: 

Computer  Records:  Detroit  Computing 
Center,  1300  John  C  Lodge  Drive. 

Detroit,  Michigan  48226. 

CATEGORIES  Of  tNDlVIDOA-S  COVEREO  B^   '"H£ 

system: 

v'.J  Taxpayers  who  initiated  suits  for 
refund  in  district  courts  or  the  Claims 
Court.  (2)  Taxpayers  who  have  filed 
petitions  with  the  United  States  Tax 
Court.  (3)  Taxpayers  who  have 
.'equested  rulings  from  the  Service  in 
those  cases  in  which  the  request  has 
been  referred  to  the  Office  of  Chief 
Counsel  for  a  legal  opinion.  (4) 
Taxpayers  who  have  been  involved  In 
h;igdtion  concerning  the  collection  of 
taxes.  (5)  Taxpayers  whose  cases  were 
the  subject  of  technical  advice. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

S^ -'.-_■  :j.  .'jgdl  f;.-.-s  and  Ince.xes 
(including  taxpayer  name:  uniform  issue 
list  number:  key  dates:  subject  matter 
name  of  attorney  and  office  handling  the 
case:  and  miscellaneous  remarks.) 

AUT><ORmr  FOR  MAINTENANCE  Of  THE 

system; 

5  I'  S  C  301:  26  U.S.C.  7801. 

ROUTINE  USES  Of  RECORDS  MMHTtkiHED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of 
USERS  ANO  THE  PURPOSES  Of  SUCH  USES: 

Discios'iie  of  retu.Tis  a.'^.d  retu.Ti 
i.". formation  may  be  maae  only  as 
provided  by  28  U.S.C.  6103.  Records 
Qfher  than  retu.-ns  and  return 


information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action, 
seeking  legal  advice,  or  for  research 
purposes:  (2)  disclose  pertinent 
information  to  appropriate  Federal. 
State,  locaL  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing,  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation:  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (4)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (5)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (6)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
[7]  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings:  (8)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
chapter  71  when  relevant  and  necessvy 
to  their  duties  of  exclusive 
representation:  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  ORACTKTf S  fO«  STOWING, 
Rf'Rlf  YINO.   ACCESSINQ,   RETAINING.   AND 

0!Sposjn<3  Of  !»eco«os  jn  the  system: 

STORAoe: 

Skeletal  legal  files  and  indexes  are 
stored  on  magnetic  media.  Input 
documents  are  on  paper.  The  CATS 
system  also  allows  access  by  interactive 
terminal. 

retrievmmutv: 

Records  are  retrievable  by  legal  jacket 
number,  the  name  of  the  person  to 
whom  they  apply,  and  by  name  of  the 


attorney  to  whom  the  cases  are 

assigned. 

SAFEQUAROS: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authonzed  personnel  or 
individuals  in  the  company  of 
authonzed  personnel.  Passwords  are 
required  in  the  Counsel  Automated 
Tracking  System  to  access  system 
information. 

RETENTION  ANO  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbook.s, 
IKM  1(15)59,1  through  IR.M  l(15j59.31 
Magnetic  media  will  be  periodically 
updated  to  reflect  changes  and 
maintained  as  long  as  needed. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Associate  Chief  Counsel  (Finance  and 
.Management).  Internal  Revenue  Service, 
1111  Constitution  Avenue.  NW., 
Washington,  DC  20224. 

NOTIFICATION  PROCEDURE: 

Most  of  the  records  in  this  system 
may  not  be  accessed  for  pu.'-poses  of 
determining  if  the  records  pertain  to  a 
particular  individual  as  the  records  are 
exempt  under  5  U.S.C.  552a  (d)(5]  and/or 
(k)(2).  An  individual  who  wishes  to 
determine  whether  the  system  contains 
any  records  pertaining  to  himself  which 
are  not  exem.pt  m.ay  address  inquiries  to 
the  Assistant  Chief  Counsel  (Disclosure 
Litigation).  1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224, 

RECORD  ACCESS  PROCEDUREr 

Most  of  the  records  in  this  system 
may  not  be  accessed  for  purposes  of 
inspection  or  for  contest  of  content  of 
records  as  the  records  are  exempt  under 
5  U.S.C.  552a  (d)(5)  and/or  (k)(2). 
Individuals  seeking  access  to  any  record 
which  is  not  exempt,  or  seeking  to 
contest  its  content,  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix  B. 
I:iqu:ries  should  be  addressed  to  the 
Assistant  Chief  Counsel  (Disclosure 
Litigation)  whose  address  is  listed 
above.  Taxpayers  seeking  to  adjust 
records  which  affect  the  determination 
of  a  tax  assessment  or  the  balance  due. 
should  utilize  existing  procedures  for 
doing  so,  as  substantive  tax  matters  are 
not  subject  to  the  amendment  provisions 
of  the  Privacy  Act. 

CONTCSTHM  RCCOAO  PftOCCOUAeS: 

See  "Record  access  procedures" 
above. 
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RECORD  SOURCE  CATEGOmCS: 

Taxpayers  and  their  representatives; 
Department  of  Treasury  personnel:  other 

Federal  agencies.  State,  local,  and 
foreign  governments:  witnesses; 
informants:  parties  to  disputed  matters 
of  fact  or  law;  other  persons  who 
communicate  with  the  Internal  Revenue 
Service. 

SYSTEMS  EXEMPTED  FROM  CERTAIM 
PROVISIONS  Of  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  th(» 
Privacy  Act. 

Treasury/IRS  90.017 

SYSTEM  NAME: 

Correspondence  Control  and  Records, 
.Associate  Chief  Counsel  (Technical  and 
international) — Treasury /IRS. 

SYSTEM  location: 

National  Office  [See  IRS  ,jppend;:\  A.) 

categories  of  individuals  covered  by  tmt 

system: 

Individual  subjects  of  letter  njltnes, 
technical  advice,  memorandum  and 
other  correspondence  from  the  Office  of 
the  AssfKiate  Chief  Counsel  (Technical 
and  International). 

CATEGOmES  or  RECORDS  IN  THE  SYSTEM: 

Cards,  disks  and  tapes  coniuin^r.g 
taxpayer  names,  dale  of 
correspondence,  issue,  and  related 
information,  mcluding  in  some  cases  the 
conclusions  reached,  and  related  letter 
ruling,  technical  advice,  memorandum 
and  other  correspondence  f;les- 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S  C.  301,  26  U.S.C.  7B01.  7802.  7602. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  mav  be  made  only  as 
provided  by  26  U.S.C.  6103.  These 
records  and  information  in  these  reconJs 
may  be  used  to:  fl)  Disclose  information 
to  the  Department  of  Justice  in 
connection  with  actual  or  potential 
criminal  prosecution  or  civil  litigation, 
and  in  connection  with  requests  for  legal 
advice,  (2)  disclose  pertinent 
information  to  appropriate  Federal. 
State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute. 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 


Federal.  State,  or  local  agency 
maintaining  civiL  crim.ina!  or  other 
relevant  enforcement  informalivin  or 
other  pertinent  information,  which  has 
requested  informati  m  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  s-f  (  ir.ty 
clearance,  license,  contra-  i.  g'  i"'  '  r 
other  benefit;  (4)  disclose  .nforn^.jii.in  to 
a  court,  magistrate,  or  aan.i;..i;:ative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosure  to 
opposing  counsel  or  vwitnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  respcnpe  to  a 
subpoena,  or  in  connection  w;:h 
criminal  law  pnjceedmgs;  (5)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (6)  provide 
information  to  a  congressional  ofTice  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (7)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (8)  proA  ide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  197a.  5 
U.S.C.  7111  and  7114,  (9)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  informaUon 
pertinent  to  the  investigation. 

POUtClES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSINO,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  magnetic  media,  and 

tapes. 

RETRIEVABILITY: 

Iruiexed  by  n.i'-ne  .ind  control  number. 

SAFEGUARDS; 

Safeguards  will  not  be  less  than  those 
provided  by  the  Physical  and  Document 
Securit\  Handbook.  IRM  1(16)41. 

RETENTION  ANO  OlSPOSAU 

Cards.  disks  and  tapes  are 
periodically  updated  and  maintained  as 
long  as  needed  Related  files  are 
destroyed  or  retired  over  varying 
numbers  of  years  as  specified  in  the 
Records  Control  Schedule,  IRM 
2(15)59.1(10). 

SYSTEM  MANAGER(S)  ANO  AOORESS: 

Associate  Chief  Counsel  (Technical 
and  International).  National  Office.  (See 
IRS  appendix  A.) 


NOTIFICATION  PWOCEDORt: 

Indivi(ju.>is  stH'kiritf  U)  determine  if  the 
system  e^  rpff'-iH  <  ..n'HTf  a  ri^rnrd 
pertaining'  t',  ::''•:  /-nvrs  ni.>>  .i.,,uirein 
accordar,  .  w    r  t:  >    .    hons  appearing 
at  31  Ci-K  pa,'.  1,  s..LV"rt  C,  appendix Bw 
Inquiries  should  be  addressed  lo  the 
Associate  Chief  Counsel  (Technical  and 
International),  National  Office.  (See  IRS 
appendix  A.) 


Pl.COPt 


:,t  "IS  PR0Cf::iuRES: 


Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  or  seeking  to  contest  its  content, 
may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Associate  Chief 
Counsel  (Technical  and  international), 
National  Office.  (See  IRS  appendix  A.) 

CONTESTING  RECORD  PnOCFDURES: 

26  U.b.L-  :  t>.-..-,L-,  pfLiii'j.is  Privacy  Act 
amendment  of  tax  records. 

R  f  C  O  f^  □  SOU  «  C  t  C  A  ■'  E  G  0  R  .  I,  S 

Individual  subjects  of  letter  rulings, 
technical  advice  memorandums,  and 
other  correspondence,  field  office 
personnel. 

SYSTEMS  fxiMprfD  rnOM  certain 

PROVISIONS  Of  TMl"  AC: 

None. 

Expert  Witness  Library— Treasury/ 
IRS. 

SYSTEM  location: 

Office  of  the  Assistant  Chief  Counsel 
(Field  Services).  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW..  Washington. 
DC  20224. 

CATEOORiFS  OF  INDIVIDUALS  COVf  BfT   Rv   '"!' 
SYSTEM; 

Potential  expert  witnesses  for  tax 
litigation  in  a  variety  of  areas  of 

expertise. 

CAT'lGOflltS  OF   RICOBDS   M   '^Ml    S>'S'IM 

Names,  addresses,  and  phone 
numbers  of  expert  witnesses  who  have 
been  used  either  by  IRS  or  taxpayers  in 
litigation.  The  library  also  contains 
evaluations  of  the  performance  of  each 
expert,  copies  of  transcripts  where 
experts  have  testified  and  copies  of  the 
experts'  reports. 

AC'MORiTt    FOK  MAlK'f  KANCI    O'"    THE 

svstfm: 

5  U.S.C.  301;  26  U.S.C  7602,  7801,  7802, 
and  7805(a). 
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ROUTINE  USES  Of  «ECO«OS  MAINTAINED  iN 
THE  SV8TEM,  IMCtilOINQ  CATHQOBieS  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES; 

Disc^os  _-e  of  returns  and  return 
infor^.dt.or,  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
in  connection  with  requests  for  legal 
advice:  (2)  disclose  information  to  a 
Federal,  state,  or  local  agency 
ndir.fainir.g  civil,  criminal  or  other 
relevant  enforcement  information  or 
o'her  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  or  retention  of 
a  security  clearance,  license,  contract, 
grant,  or  other  benefit:  (3)  disclose 
relevant,  non-privileged  information  to  a 
court,  magistrate,  or  administrative 
tribunal,  including  the  presentation  of 
evidence,  disclosures  to  opposing 
cour.se!  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena 
where  relevant  or  potentially  relevant  to 
t.he  proceeding:  (4)  provide  information 
to  a  Congressional  office  in  response  to 
an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains: 
(5)  provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation. 

POUCIES  AMD  PSACTiCES  POR  STOR'hG, 
RETRlEVtHQ,  ACCESSING.  RETAINiNC.  AND 
dSPOSiNQ  OF  RECORDS  IN  "'"'E  S^S^IM 

STORAGE: 

Pdoe-  records  and  magnetic  media. 

RETRIEVABfUTY: 

Indexed  by  name  and  subject  matter 
expertise. 

SAFEGUARDS: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Furthermore, 
access  to  the  paper  files  is  controlled  by 
a  designated  attorney  in  the  Tax  Shelter 
Branch.  Access  to  the  expert  witness 
library  indices  on  magnetic  media  are 
controlled  by  the  Tax  Shelter  Branch, 
The  Tax  Shelter  Branch  is  locked  during 
nonworking  hours.  All  facilities  where 
records  are  stored  have  access  limited 
to  authorized  personnel  or  individuals  in 
the  company  of  authorized  personnel. 
Background  checks  are  made  on 
employees.  Access  controls  will  not  be 
less  than  those  provided  by  the 
Manager's  Security  Handbook,  IRM 
1(16)12. 


Rf^wioN  AND  disposal: 

The  ffLuidB  wal  be  periodically 
updated  to  reflect  changes  and 
maintained  as  long  as  needed. 

<<vS^EM  MANAOeR(S)  AND  ADDRESS: 

Assistant  Chief  Counsel  (Field 
Services).  Internal  Revenue  Service. 
Office  of  Chief  Counsel.  1111 
Constitution  Avenue.  NW..  Washington. 
DC  20224. 

MOT1FICA"C'«t  !>«C>CE0URE: 

Individuals  seeKing  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C.  appendix  B, 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

Rf.COBO  ACCESS  P*!0C£DURE: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  the  Assistant  Chief 
Counsel  (Disclosure  Litigation).  Internal 
Revenue  Service.  1111  Constitution 
Avpni.P  M.V    Wa'ihinBtnn.  DC  20224. 

CONTES"'!NG  RECORDS  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

oSCCmo  SOyOCf  CATEGORIES: 

.  v;.„.-.c^:.  i. „;.<.:.„  for  the  IRS  and 
expert  witnesses  themselves. 

S  -  3'FMS  f  lEMPTED  F»OM  CFRTAIM 
PROVISIONS  O-f  TME   AC 

Nor.e 

T'eaSo'j   iS5  Apt>«nd'«  A 

This  appendix  contains  the  addresses  of 
Treasury/IRS  system  locations  along  with  the 
title  of  the  principal  system  managerfs)  at 
each  location.  Other  system  managers  at 
these  locations  are  individually  noted  in  the 
text  of  the  system  notices.  Generally, 
inquiries  under  Treasury/IRS  systems  should 
be  addressed  to  the  office  where  the  records 
in  question  are  located.  For  Regional  and 
District  Office  records,  this  would  be  the 
office  with  jurisdiction  over  the  area  where 
the  individual  resides.  For  Internal  Revenue 
Serv  ice  Center  records,  this  would  be  the 
serv  ice  center  where  the  individual  files 
Federal  income  tax  returns. 

National.  Office  Internal  Revenue  Service 

Assistant  to  the  Commissioner  (Equal 

Opportunity) 
Assistant  to  the  Commissioner  (Public 

Affairs) 
Assistant  Commissioner  (Collection) 
Assistant  Commissioner  (Information 

Systems  Development) 
Assistant  Commissioner  (Information 

Systems  Management) 


Assistant  Comrr.issioner  (Employee  Plans 

and  Exempt  OrEamzationsI 
Ai'^istant  Commissioner  (Planning  and 

Research) 
Assistant  Commissioner  (Finance/Controller) 
Assistant  Commissioner  (Human  Resources 

and  Support) 
Assistant  Commissioner  (Returns  Processing) 
Assistant  Commissioner  (Criminal 

Investigation) 
Assistant  Commissioner  (F.xHmination) 
Assistant  Commissioner  (Taxpayer  Sen.  ices] 
Assistant  Commissioner  (International) 
Assistant  Commissioner  (Procurement) 
Chief  Inspector 
Director,  Office  of  Disclosure 

The  address  for  all  of  the  above  systems 
managers  with  the  exception  of  the  Assistant 
Commissioner  (International),  noted  below,  is 
as  follows: 
1111  Constitution  Avenue,  NW.,  Washington, 

DC  20224 
Assistant  Commissioner  (International)  950 

L'Enfant  Plaza,  S\V.,  Fourth  Floor, 

Washmston.  DC  20024 

Addresses  of  the  Detroit  Computing  Center. 
Martinsburg  Computing  Center,  and  the 
Austin  Compliance  Center 

Di.-ector,  Detroit  Computing  Center,  1300  John 
C.  Lodge  Drue,  Detroit,  Michigan  48226 

Director,  Martinsburg  Computing  Center,  P.O. 
Box  1208.  Martinsburg,  West  Virginia  254<:!l 

Director.  Austin  Compliance  Center,  P.O.  Box 
2986.  Stop  1000  AUCC,  Austin,  Texas  78768 

Addresses  of  Regional  Offices,  District 
Offices,  and  Internal  Revenue  Service 
Centers 

Centra!  Region 

Regional  Commissioner.  Internal  Revenue 

Service,  Rm,  7112,  John  Weld  Peck  Federal 

Building.  550  Main  Street.  Cincinnati,  Ohio 

45202 
District  Director,  Internal  Revenue  Service. 

P,0.  Box  1818.  Cincinnati.  Ohio  45201. 
District  Director,  Internal  Revenue  Service, 

P,0,  Box  99181,  Cleveland,  Ohio  44199 
District  Director,  Internal  Re\  enue  Service, 

P.O.  Box  330500,  Stop  =1,  Detroit,  Michigan 

48232-6500 
District  Director.  Internal  Revenue  Service, 

P.O.  Box  44687,  Stop  10,  Indianapolis. 

Indiana  46244 
District  Director.  Internal  Revenue  Service. 

P.O.  Box  1735,  Stop  100,  Louisville. 

Kentucky  40201 
District  Director.  Interna!  Revenue  Service, 

425  Juliana  Street.  Parkersburg,  West 

Virginia  26101 
Director,  Interna!  Revenue  Service  Center. 

Central  Region,  201  W.  Second  Street. 

Covington.  Kentucky  41019 

Mid-Atlantic  Region: 

Regional  Commissioner.  Internal  Revenue 

Service.  841  Chestnut  Street,  Philadelphia. 

Pennsylvania  19107 
District  Director,  Internal  Revenue  Service. 

George  Fallon  Building,  31  Hopkins  Plaza. 

Baltimore.  Mar>land  21201 
District  Director.  Internal  Revenue  Service. 

P.O.  Box  939.  Newark.  New  Jersey  07101 
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District  Director,  Internal  Revenue  Spr\'?cp, 

W  ).  Green  Federal  BuiWing.  600  Arch 

Street,  Philadelphia,  Pennsylvania  19106 
District  Director,  Inlema!  Revnue  Servite. 

1000  Liberty  Avenue,  Room  1139. 

Pittsburgh,  Pennsylvania  15222 
District  Director,  internal  Revenue  Service, 

400  North  Eighth  Street.  Richnior.J,  Virgi:),,^ 

23240 
Distnr!  Director,  Intemai  Revenue  Service, 

844  King  Street,  Wilmington,  Delaware 

19801 
Director.  Intemai  Revenue  Service  Center. 

Mid-Atlantic  Region,  11601  Roosevelt 

Boulevard,  Philadelphia.  Pern.<!ylvania 

19154 

Midwest  Region: 

Regional  Commissioner,  Intemai  Revenue 

Service.  300  South  Riverside  Plaza,  Fourth 

Floor,  Chicago,  Illinois  60606-6683 
District  Director.  Internal  Revenue  Service, 

Federal  Buitdipg,  115  Fourth  .Avenue,  SE, 

Aberdeen.  South  DaKota  57401 
District  Director.  Interna!  Revenue  Service, 

230  South  Dearborn  Street.  Room  2890, 

Chicago.  Illinois  60604 
District  Director,  Internal  Revenue  Service, 

Federal  Building,  210  Walnut  Street,  Des 

Moines,  Iowa  50309 
District  Director,  Intemai  Revenue  Service. 

Federal  Building  and  Post  Office,  653 

Second  Avenue,  North  Fa^o,  North  Dakota 

58102 
District  Director,  Internal  Rrvrr,  le  S*"-\  ice 

Federal  Building.  Second  Fitwr.  301  Somh 

Park  Avenue,  Helena  Mon;,.na  59626-0016 
District  Director,  Lntemal  Revenue  SerMce, 

Federal  Building  and  Court  Hou.se,  310 

West  Wisconsin  Avenue,  Milwaukee. 

V\  Ksconsm  53203 
District  Director.  Intemai  Revenue  Service, 

Federal  Office  Building  106  South  Fiiteenlh 

Street,  Omaha,  Nebraska  68102 
District  Director.  Internal  Revenue  Senice  H 

W,  Wheeler  Station,  P.O.  Box  154a.  St, 

Louis.  Missouri  63188 
District  Director,  Internal  Revenue  Service. 

Federal  Building  and  Court  House,  316 

North  Robert  Street.  St.  Paul,  Minnesota 

55101 
District  Director,  Intemai  Revenue  Service. 

P.O.  Box  19203.  Springfield,  Illinois  62794- 

9203 
Director.  Intemai  Revenue  Service,  Midwest 

Region.  PO.  Box  24551.  Kansas  City, 

Missouri  64131 

North-Atlantic  Region 

Regional  Commissioner,  Intemai  Revenue 
Service.  90  Church  Street.  New  York.  New 
York  10007 

District  Director.  Internal  Revenue  Service, 

)ohn  F,  Kennedy  Federal  Building, 

Government  Center,  Boston,  Massachusetts 

02203 
District  Director,  Internal  Revenue  Service,  6fl 

Sewall  Street,  Augusta,  Maine  04330 
District  Director,  Intemai  Revenue  Scrvn  e, 

Leo  W,  O'Brien  Federal  Building.  Clinton 

Avenue  and  North  Pearl  Street,  Albany, 

New  York  12207 
District  Director,  Intemai  Revenue  Service. 

120  Church  Street.  New  York.  New  York 

10007 
District  Director,  Internal  Revenue  Service,  35 

Tillary  Street.  BrookH-n,  New  York  11201 


Dist'K  t  Director,  Interna!  Revenue  Service. 

Ill  West  Huron  S'reet,  Buffalo.  New  York 

14202 
District  Director  Internal  Revenue  Service, 

Courthouse  Plara.  119  Main  Sti»*t. 

BuHington.  Verniont  f*MO! 
Pistnct  Dire<  tr)r  Internal  Revenoe  Service. 

V\  illiam  R.  Ci>ttpr  Federal  Buitding,  Stop 

204, 135  High  Street.  Harlforii  fonn.-*  'mit 

06103 
District  Director,  Internal  Revenue  Service, 

Federal  Building.  80  Daniel  Street. 

Portsmouth,  New  Hampshire  03801 
District  Director,  Intemai  Revenue  Service. 

380  Westminster  Mall.  Providence.  Rhode 

Island  02903 
Director,  Inten\al  Revenue  Service.  North- 
Atlantic  Region,  Stop  100,  310  Lowell 

Street,  Andover,  Massachusetts  06501 
Director.  Intemai  Revenue  Service  Center, 

North-Atlantic  Region,  Stop  100, 1040 

Waverly  Avenue,  Holtsville,  New  York 

11799 

Southeast  Region 

Regional  Commissioner,  Intemai  Revenue 

Service,  P.O.  Box  926,  Stop  100-R,  Atlanta, 

Georgia  30370 
District  Director,  Internal  Revenue  Service, 

401  West  Peachtree  Street  NW.,  Atlanta. 

Georgia  30365 
District  Director,  Internal  Rex  erue  Service, 

500  Twenty-second  Street  South. 

Brmmeham.  Alabama,  35233 
District  Director,  Intemai  Revenue  Service. 

1835  Assembly  Street.  Coiurr.bia,  Sooth 

Carolina  29201 
District  Director.  Intemai  Revr.^  Service. 

320  Ffdcral  Place.  Groensburo,  Ncr'.;i 

Carolina  27401 
District  Director,  Intemai  Revenue  Service, 

Suite  504, 100  W,  Capitol  Street.  Suite  504, 

Jackson.  Mississippi  39289 
District  Director.  Intemai  Revenue  Service, 

Federal  Office  Building.  400  West  Bay 

Street,  {acksonville,  Florida  32202 
District  Director,  Intemai  Revenue  Service, 

801  Broadway,  Nashville,  Tennessee  37203 
District  Director,  Intemai  Revenue  Service. 

(Stop  6)  700  West  Capitol.  Little  Rock, 

Arkansas  72201 
District  Director.  Intemai  Revenue  Service. 

(Stop  6)  501  Magazine  Street,  New  Orleans, 

Louisiana  70130 
District  Director,  Intemai  Revenue  Service, 

One  University  Drive,  Building  B,  Ft. 

Lauderdale,  Florida  33324 
Director,  Intemai  Revenue  Service  Center, 

Southeast  Region,  4800  Buford  Highway, 

Chamblee,  Georgia  30341 
Director,  Infernal  Revenue  Service  Center, 

Southeast  Region,  PO,  Box  30309,  Airport 

Mail  Facility.  Memphis,  Tennessee  38130 

Southwest  Region: 

Regional  Commissioner,  Intemai  Revenue 

Service.  4050  Alpha  Road,  Twelfth  Floor, 

Dallas.  Texas  75244--1203 
District  Director,  Intemai  Revenue  Service, 

517  Gold  Avenue  SW..  Albuquerque.  New 

Mexico  87102 
District  Director,  Intemai  Revenue  Service, 

Stop  lOOD  AUS,  300  East  Eighth  Street, 

Austin,  Texas  78701 
District  Director,  Intemai  Revenue  Service. 

1919  Smith  Street,  Houston,  Texas  77002 


District  Director.  Internal  Revenue  Service, 

308  West  Twenty-fkrst  Street.  Cheyenne. 

Wyoming  82001 
District  Director,  Intemai  Revenue  Service,  - 

Stop  1000  DAL.  1100  Commerce  Street. 

Dallas,  Texas  75242 
District  Director,  Intemai  Revenue  Service, 

600  Seventeenth  Street.  Stop  1000  DEN, 

Denver.  Colorado  80202-2490 
District  Director,  hitemal  Revenue  Service, 

2120  North  Central  Avenue.  Phoenix, 

Arizona  85004 
District  Director,  Intemai  Revenue  Service, 

465  South  400  East,  Salt  Lake  City.  UUh 

84111 
District  Director.  Intemai  Revenue  Service, 

200  NW.  Fourth  Street.  Oklahoma  City, 

Oklahoma  73102 
District  Director,  Intemai  Revenue  Service, 

412  South  Main  Street,  Wichita,  Kansas 

76202 
Director,  Intemai  Revenue  Service  Center, 

Southwest  Region,  3651  South  Interregional 

Highway,  Austin,  Texas  73301 
Director,  Intemai  Revenue  Service  Center. 

Southwest  Region.  1160  West  1200  South 

Street.  Ogden  Utah  84201 

Western  Region 

Regional  Commissioner,  Intemai  Revenue 

Service.  Room  511, 1650  Mission  Street, 

Room  511,  San  Francisco,  California  94103  . 
District  Director,  Intemai  Revenue  Service, 

949  East  Thirty-sixth  Avenue.  Anchorage, 

Alaska  99508 
District  Director,  Intemai  Revenue  Service, 

Box  041,  550  West  Fort  Street,  Boise,  Idaho 

83724 
District  Director,  Internal  Revenue  Service, 

PIKK  Federal  Building.  300  Ala  Moana. 

Honolulu,  Hawaii  96850 
District  Director.  Intemai  Revenue  Service, 

2400  Avila  Road,  Laguna  Niguel,  California 

92677 
District  Director,  Infernal  Revenue  Service. 

300  North  Los  Angeles  Street,  Lot  Angeles. 

Califomia  90012 
District  Director,  Intemai  Revenue  Service, 

1220  SW.  Third  Avenue,  Portland,  Oregon 

97204 
District  Director.  Intemai  Revenue  Service. 

4750  West  Oakey  Boulevard,  Las  Vegas. 

Nevada  89102 
District  Director,  Infernal  Revenue  Service, 

4330  Watt  Avenue,  North  Highland, 

Califomia  95660 
District  Director,  Intemai  Revenue  Service, 

Stop  »  SF-4-0-37,  »450  Golden  Gate 

Avenue,  San  Francisco,  California  94102 
District  Director,  Intemai  Revenue  Service,  55 

South  Market  Street,  San  |ose,  Califomia 

95113 
District  Director,  Internal  Revenue  Service, 

915  Second  Avenue,  Seattle,  Washington, 

98174 
Director,  Intemai  Revenue  Service  Center, 

Westem  Region,  5045  East  Butler  Avenue, 

Fresno.  Ca'iforria  9TO88 

'\(iOre«!>*'s  ui  I., hi*!  (:.<ni,n-*«*i.  ^:i-v".>rul 
Counsei.  i)i-slni  t  l.tKsn^el,  unci  Ri>y,iinal 

Director  o(  "Nppeul'i  Otfu^s 

National  Office 

Office  of  the  National  Director  of  Appeals. 
Office  of  Chief  Counsel,  Intemai  Revenue 
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St'i-i-ce.  901  D  Street.  SVV..  Box  68. 
Washington,  DC  20024 

Office  of  the  Assistant  Chief  Counsel 
(Criminal  Tax).  Office  of  Chief  Counsel. 
I-temal  Revenue  Service,  1111  Constitution 
'Xtenue,  NVV..  Washington,  DC  20224 

Office  of  the  Assistant  Chief  Counsel 
fOisclosure  Litigation).  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue,  NW..  Washington. 
DC  20224 

Office  of  the  Assistant  Chief  Counsel 
(General  Legal  Services),  Office  of  Chief 
Counsel,  Internal  Revenue  Service.  1111 
Constitution  Avenue,  NW..  Washington. 
DC  20224 

Office  of  the  Assistant  Chief  Counsel 
(General  Litigation),  Office  of  Chief 
Counsel.  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW..  Washington. 
DC  20224 

Office  of  the  Assistant  Chief  Counsel 
(Corporate).  Office  of  Chief  Counsel. 
Internal  Revenue  Service,  1111  Constitution 
Avenue.  NW..  Washington,  DC  20224 

O'"'"  ce  of  the  Assistant  Chief  Counsel  (Income 
TdK  and  Accounting),  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW..  Washington. 
DC  20224 

Office  of  the  Assistant  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations],  Office  of  Chief  Counsel. 
Internal  Revenue  Service,  1111  Constitution 
Avenue,  NT/V..  Washington.  DC  20224 

Office  of  the  Assistant  Counsel  (Field 
Services).  Office  of  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Avenue.  NW..  Washington,  DC  20224 

Office  of  the  Assistant  Chief  Counsel 
(Financial  Institutions  and  Products), 
Office  of  Chief  Counsel.  Internal  Revenue 
Ser\  ice.  1111  Constitution  Avenue,  NW.. 
Washington.  DC  20224 

Office  of  the  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
Office  of  Chief  Counsel,  Internal  Revenue 
Service.  1111  Constitution  Avenue.  NW.. 
Washington.  DC  20224 

Chief  Counsel.  Deputy  Chief  Counsel, 
Associate  Chief  Counsels  (Litigation). 
(Domestic),  (International),  (Finance  and 
Management)  and  (Employee  Benefits  and 
Fxe.Tipt  Organizations),  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue,  N'W..  Washington. 
DC  20224 

Regional  Counsel  Offices  \ 

North-Atlantic  Region  I 

Regional  Counsels  Office,  IRS.  North- 
Atlantic  Region.  7  World  Trade  Center. 
Twenty-fifth  floor.  New  York.  New  York 
10048 

District  Counsel  Offices 

District  Counsel's  Office,  IRS,  7  World  Trade 

Center,  Twenty-fourth  Floor,  New  York. 

.New  York  10048 
D  Mnct  Counsel's  Office.  IRS.  Leo  W.  O'Brien 

Federal  Building.  Clinton  Avenue  and  N. 

Pearl  Street.  Albany,  New  York  12207 
D  strict  Counsel's  Office,  IRS.  10  Causeway 

Street.  Room  401,  Boston,  Massachusetts 

02222-1061 


District  Counsel  9  Office.  IRS  Brooklyn 

OfTice,  1600  Stewart  Avenue,  Suite  601. 

Uniondale.  New  York  11590 
District  Counsel's  OfTice,  IRS.  28  Church 

Street.  Guaranty  Building.  Suite  500. 

Buffalo.  New  York  14202 
District  Counsel's  Office.  IRS,  333  East  River 

Drive.  Suite  200,  Commerce  Center  One, 

Hartford.  Connecticut  06108 
Regional  Director  of  Appeals.  90  Church 

Street.  New  York.  New  York  10007 

Mid-Atlantic  Region: 

Regional  Counsel  Office 

Regional  Counsel's  Office.  IRS,  Mid-Atlantic 
Region,  641  Chestnut  Street.  Room  360. 
Philadelphia.  Pennsylvania  19107 

District  Counsel  Offices 

District  Counsel's  Office.  IRS.  Room  10424. 

600  Arch  Street,  Philadelphia,  Pennsylvania 

19106 
District  Counsel's  Office.  IRS,  Room  4100.  200 

St.  Paul  Plaza.  Suite  2602.  Baltimore. 

Maryland  21202 
District  Counsel's  Office.  IRS,  Room  904.  970 

Broad  Street.  Newark,  New  Jersey  07102 
District  Counsel's  Office.  IRS.  1001  Liberty 

Center,  Room  601  C,  Pittsburgh, 

Pennsylvania  15222 
District  Counsel's  Office.  IRS,  2727  Enterprise 

Parkway,  First  Floor,  Richmond,  Virginia 

23240 
District  Counsel's  Office,  IRS,  4620  Wisconsin 

Avenue,  N'W..  Fourth  Floor.  Washington. 

DC  20016 
Regional  Director  of  Appeals,  Room  950,  615 

Chestnut  Street.  Philadelphia,  Pennsylvania 

19106 

Southeast  Region 

Regional  Counsel  Office 

Regional  Counsel's  Office,  IRS,  Southeast 
Region,  Suite  2110,  401  West  Peachtree 
Street.  NW..  Atlanta,  Georgia  30365 

District  Counsel  Offices 

District  Counsel's  Office,  IRS,  Suite  1400.  401 

West  Peachtree  Street.  NW.,  Atlanta. 

Georgia  30365 
District  Counsel's  Office,  IRS,  Room  340,  500 

Twenty-second  Street,  South.  Birmingham. 

Alabama  35233 
District  Counsel's  Office.  IRS,  Room  509,  320 

Federal  Place.  Greensboro,  North  Carolina 

27401 
District  Counsel's  Office,  IRS,  Box  35027. 

Federal  Office  Building.  400  West  Bay 

Street.  Room  564,  Jacksonville,  Florida 

32202 
District  Counsel's  Office,  IRS,  Room  1114, 

Federal  Office  Building.  51  SW  First 

Avenue,  Miami,  Florida  33130 
District  Counsel's  Office,  IRS,  Room  703,  U.S. 

Courthouse.  801  Broadway,  Nashville, 

Tennessee  3720^-3814 
District  Counsel's  Office.  IRS,  917  Hale  Boggs 

Building,  501  Magazine  Street,  New 

Orleans,  Louisiana  70130 
Regional  Director  of  Appeals,  625  Federal 

Office  Building,  Suite  2118,  401  West 

Peachtree  Street,  NW,.  Atlanta,  Georgia 

30365 


Cfflra!  Rfgion 

Regional  Counsel  Office 

Regional  Counsel's  Office,  IRS,  Room  7510, 
John  Weld  Peck  Federal  Building,  550  Main 
Street,  Cincinnati,  Ohio  45202 

District  Counsel  Offices 

District  Counsel's  Office.  IRS.  Room  7525. 

John  Weld  Peck  Federal  Building  550  Main 

Street.  Cincinnati.  Ohio  45202 
District  Counsels  Office,  IRS,  Suiie  810,  One 

Cleveland  Center.  1375  East.  Ninth  Street. 

Cleveland.  Ohio  44114 
District  Counsel's  Office.  IRS.  1870 

Mc.N'amara  Building,  4"  Michigan  Avenue. 

Detroit.  Michigan  48226 
District  Counsel's  Office,  IRS,  513  Minton- 

Capehart  Federal  Building,  575  N. 

Pennsylvania  Street.  Indianapolis,  Indiana 

46204 
District  Counsel's  Office.  IRS,  Suite  1100 

Heyburn  Building.  332  West  Broadway, 

Louisville.  Kentucky  40202 
Regional  Director  of  Appeals.  Room  5405. 

John  Peck  Federal  Building,  550  Main 

Street.  Cincinnati.  Ohio  45202 

Midwest  Region 

Regional  Counsel  Office 

Regional  Counsel's  Office.  IRS.  230  South 
Dearborn  Street,  Suite  3410.  Chicago. 
Illinois  60604 

District  Counsel  Offices 

District  Counsel's  Office,  IRS,  219  South 

Dearborn  Street,  Room  1342.  Chicago, 

Illinois  60604 
District  Counsels  Office.  IRS,  439  Federal 

Building,  210  Walnut  Street,  Des  Moines. 

Iowa  50309 
District  Counsel's  Off-re.  IRS.  Room  242. 

Federal  Building,  301  South  Park  .Avenue. 

Helena.  Montana  59626 
District  Counsels  Office.  IRS.  2:'00  Federal 

Office  Building,  911  Wdlnu!  Street.  Kansas 

City,  Missouri  64106 
District  Counsel's  Office,  IRS,  ~bO  Hcnrj 

Reuss  Federal  Plaza,  Suite  760,  310  West 

Wisconsin  Avenue,  Milwaukee.  Wisconsin 

53203 
District  Counsels  Office,  IRS,  3101  Federal 

Building,  215  North  Seventeenth  Street, 

Omaha.  Nebraska  68101 
District  Counsel's  Office,  IRS.  Room  720.  320 

West  Washington  Street.  Springfield, 

Illinois  62701 
District  Counsel's  Office.  IRS,  Third  Floor, 

Chouteau  Center.  133  S  Eleventh  Street,  St, 

Louis.  Missouri  63102 
District  Counsel's  Office.  IRS.  Galtier  Plaza, 

Suite  650. 175  East  Fifth  Street,  St.  Paul, 

Minnesota  55101 
Regional  Director  of  Appeals,  230  S. 

Dearborn  Street,  Room  3280.  Chicago. 

Illinois  60604 

Southwest  Region 

Regional  Counsel  Office 

Regional  Counsel's  Office,  IRS,  Southwest 
Region,  40.50  Alpha  Road.  Fourteenth  Floor. 
Dallas.  Texas  75244-4203 
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District  Counsel  Offices 

District  Counsel's  Office,  Room  326,  123 

Fourth  Strppt.  SVV..  Albuquerque,  Now 

.Mexico  87102 
District  Counsel  s  Office,  IRS,  Room  W)l,  m) 

East  Eighth  Street,  Austin.  Texas  78701 
District  Counsel's  Office,  IRS,  Room  12.\24, 

Stop  20O0  DAL  1100  Commerce  Street, 

Dallas,  Texas  75242 
District  Counsel's  Office.  IRS,  Suite  :.(>0,  1244 

Speer  Boulevard.  Denver.  Colorado  80204 
District  Counsel's  Office.  IRS,  Suite  3.S0,  lOBoO 

Richmond  Avenue.  Houston,  Texas  77042- 

4775 
District  Counsel's  Office.  IRS,  Suite  320,  500 

West  Main.  Oklahoma  City.  Oklnhon-.a 

73102 
District  Counsel's  Office.  Suite  1500,  3225  N 

Central  Avenue,  Phoenix,  Arizona  85012 
District  Counsel.  Room  131.  Wallace  F. 

Bennett  Federal  Building.  125  South  Stale 

Street.  Salt  Lake  City.  Utah  84138 
ReSional  Director  of  Appeals.  4050  Alpha 

Road,  Fourteenth  Floor,  Dallas,  Texas 

75244-4203 

V\'estern  Region: 

Regional  Counsel  Office 

Regional  Counsel's  Office.  IRS.  Western 
Regkin.  Room  514, 1650  Mission  Street,  San 
Francisco.  California  94103 

District  Counsel  Offices 

District  Counsel's  Office,  IRS,  Room  607,  949 

East  Thirty-sixth  Avenue,  Anchorage, 

Alaska  99508 
District  Counsel's  Office,  Box  024,  550  West 

Fort  Street,  Boise.  Idaho  83724 
District  Counsels  OfHce,  7V19  PIKK  Federal 

Building,  300  Ala  Moana  Bcu!f'\.>rd, 

Honolulu,  Hawaii  96850 
District  Counsel's  Office,  Fourth  Floor,  Chet 

Holifield  Building,  2400  Avila  Road,  Laguna 

.\igue!,  California  92656 
District  Counsel's  Office,  IRS,  4750  Oakey, 

Suite  403,  Us  Vegas.  Nevada  89102 
District  Counsel  s  Office.  IRS.  3018  Federal 

Building,  300  N.  Los  Angeles  Street.  Los 

Angeles,  California  90012 
District  Counsel's  OiTice,  IRS,  222  SW. 

Columbia,  Suite  450,  Portland.  Oregon 

97201 
District  Counsel's  Office.  IRS.  4330  Watt 

Avenue.  Suite  470.  North  Highlands. 

California  95660 
District  Counsel's  Office,  IRS,  Suite  901.  701  B 

Street.  San  Diego.  California  92101 
District  Counsel's  Office,  IRS,  Room  504, 160 

Spear  Street,  San  Francisco,  California 

94105 
District  Counsel's  Office.  IRS.  Suite  505,  55 

South  Market  Street.  San  Jose,  California 

95113 
District  Counsel's  Office,  IRS.  2710  Federal 

Building,  915  Second  Avenue,  Seattle, 

Washington  98174 
District  Counsel's  Office.  IRS.  950  Hampshire 

Road,  East  Pavilion,  Thousand  Oaks. 

California  91361 
Regional  Director  of  Appeals,  Room  515. 1650 

Mission  Street,  San  Francisco.  California 

Q4in3 


Treasury/United  States  Mint    001 

SVSTEM  NAME: 

Cash  Receivable  Accounting 
Information  System — Treasui^/United 
States  Mint, 

SVSTEM  LOCATION: 

United  States  Mint.  Judiciary  Square 
Building,  633  3rd  Street.  NW. 
Washington.  DC  20220:  United  States 
Mint,  5th  and  Arch  Streets.  Philadelphia, 
PA  19106;  United  States  Mint.  320  West 
Colfdx  Avenue,  Denver,  CO  80204: 
United  States  Mint.  155  Hermann  Street. 
San  Francisco,  CA  S4102;  United  States 
Mint,  •V\'est  Point,  NY  10996;  United 
States  Bullion  Depository.  Fort  Knox. 
KY  40121. 

categories  of  individuals  covered  by  tme 

system: 

Employees  and  former  employees  of 
the  United  States  Mint  and  the  general 
public  who  have:  (a)  Served  on  jury  duty 
when  employed  by  the  United  States 
Mint:  (b)  Paid  for  lost  Government 
property  belonging  to  the  Mint;  (c) 
Purchased  numismatic  items  from  Mint 
sales  outlets;  and  (d)  Have  obtained 
travel  advances. 

CATEOORIES  Of  RECORDS  tN  THE  SYSTEM: 

(1)  Receivables  due  from  Mint 
employees,  former  employees  and 
general  public  for  lost  Government 
property  and  cash  sales  of  over-the- 

counler  numismatic  items;  and  (2) 
Receivables  due  from  Mint  employees 
and  former  employees  who  have 

outstanding  travel  advanres. 

AUTHORITV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  use.  5537  and  31  U.S.C  5111  (a)(3). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
TME  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  TME  PURPOSES  OF  SUCH  USES; 

These  records  and  ir.forrr.ation  .r.  the 
records  may  be  used  to  disclose 
information  to;  (1)  Accounting  offices, 
managers,  supervisors  and  government 
officials  pertaining  to  cash  receivables 
and  debts  owed  the  Government;  (2) 
appropriate  Federal,  state,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of.  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license;  (3)  a  Federal,  state,  or 
local  agency,  maintaining  civil,  criminal 
or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hirmg  or  retention  of  an  employee,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (4)  a 


court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
court-ordered  subpoena,  or  in 
connection  with  criminal  law 
proceedings;  (5)  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (6)  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(7)  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50,2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (8)  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978.  5  U.S.C.  7111  and  7114;  (9)  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POi-iCltS  AKtD  PRikC'CfS  FOP  STORING 
RETRIEVING.  ACCESSING    Rt'TAiNiNQ,  AND 
DISPOSING  OF  RfCORDS  iN  Tm|   svS'f  M 

STOFlAGf 

i'aper  documents. 

RrruievABiuTv: 

Name  or  number  substitute: 

SAFfcGuAROS 

Storage  in  filing  cabinets  with  access 
by  authorized  accounting  personnel. 

BFTENTlON  AMD  DISPOSAL: 

L '_ :. - :  J ,  : :     :  J 3  control  schedule, 
GAO  rules  and  regulations.  United 
States  Mint  Records  Control  Schedule. 
Records  are  destroyed  in  accordance 
with  National  Archives  and  Records 

Adrnini'itr;ifinn  recnlatinns. 
SYSTEM  MA.NAGER|,S)  AND  ADOHISS: 

Financial  Manager.  United  States 
Mint.  Judiciary  Square  Building.  633  3rd 
Street.  NW.  Washington.  DC  20220; 
Budget  and  Accounting  Officer.  United 
States  Mint,  5th  and  Arch  Streets, 
Philadelphia.  PA  19106;  Budget  and 
Accounting  Officer.  United  States  Mint. 
320  West  Colfax  Avenue.  Denver.  CO 
80204;  Budget  and  Accounting  Officer. 
United  States  Mint,  155  Hermann  Street. 
San  Francisco.  CA  94102;  Chief, 
Accounting  Division,  United  States 
Mint,  West  Point,  NY  10996; 
Administrative  Officer,  United  States 
Bullion  Depository,  Fort  Knox,  KY  40121. 

NOTIFICATION  PROCEDURE: 

Refer  t;    -j  ^  ■  n  manager(s)  and 
address.  An  employee  or  former 
employee  is  required  to  show  an 
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identification  ?uch  as  fa)  Employfi' 
identification   'h;  Dover's  license:  (c) 
Other  means  of  identification,  including 
social  secvint>'  number  and  date  of  birth. 

RECORD  Access  P«OCEOO«ES: 

For  informa*!  "^  -'"  procedures  for 
gaining  access  *  3  and  contesting 
records.  ird:v  duals  may  contact  the 
following  official;  Chief.  Executive 
Secretariat.  United  States  Mint. 
Judiciary  Square  Building,  Room  715.  633 
3rd  Street.  NW.  Washington.  DC  2022a 

COirrESTINO  HECORO  P«OC£DUREt. 
RECORD  SOURCE  CATEQORCS; 

IS  Mint  employees  and  appropriate 
agency  officials. 

SYSTEMS  EXEMPTED  FROM  CERTWN 
PROVISIONS  Of  TM£  ACT. 

Treasury/United  States  M,ni  .002 

SYSTEM  name: 

C  .-^nt  Employee  Security 
Identification  Record — Treasury/United 

States  Mint. 

SYSTEM  location: 

United  States  Mint,  Judiciary  Square 
Building.  633  3rd  Street  NW. 
Washington.  DC  20220:  United  States 
Mint.  5th  and  Arch  Streets.  Philadelphia. 
PA  19106:  United  States  Mint  320  West 
Colfax  Avenue.  Denver.  CO  *  2i)4, 
United  States  Mint.  155  Hermann  Street, 
San  Francisco.  CA  94102;  United  States 
Mint.  West  Point,  NY  10996:  United 
States  Bullion  Depository.  Fort  Knox. 
KY  40121. 

CATEOOWJCS  Of  WOIVtOUALS  COVERED  »Y  TM£ 
SYSTEM: 

Current  United  States  Mint 
employees. 

C4TEOO«MES  Of  RECORDS  •*<  THE  SYSTEM. 

Sf  u-:".'  :"':"-.'■:   "  s-. s-.-ti  is  used  to 
ver'-.  ?-'  p'"  adm.ttance  to  restricted 
are  1  -i  .\  • "  n  the  Mint  facilities.  The  card 
record  (M;"t  Form  8925)  provides  the 
name  of  the  employee,  date  and  place  of 
birth,  desr-riptive  data  on  height,  weight, 
hair  and  eyes;  office  and  division  in 
which  employed:  along  with  photograph 
and  signature  of  the  employee.  The 
record  also  indicates  approval  by 
facility  management  for  the  issuance  of 
personal  identification  to  the  employee, 
which  is  subsequently  carried  by  the 
employee.  1 


AUTHORITY  f OR  MAlHTENAWCf  Of  THE 

SYSTEM: 

40  L:  S.C.  318-318C. 


ROUTlNi   USES  Of  WfCOWOS  MA»WTAW«er)  m 

THE  SVS-^SM    mCLUOiHG  CATEGORIES  Of 

USERS  ANC  ^H£  (>^j«l>OSES  OF  SUCM  USES' 

These  records  and  information  in  the 
records  may  be  used  to  disclose 
information  to:  (1)  Appropriate  Federal, 
state,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license;  (2]  a 
Federal  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 
clearance,  license,  contract  grant  of 
other  benefit:  (3)  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  court- 
ordered  subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements;  (5) 
a  congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(6)  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (7)  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

(►'31,.IC1£S  AND  =^AC-''rfS  «^0«  STORIMQ 
BI'HiEV'Nf,     A  ""i,  e  SSiN.-;,     Hf'AlNlNG,   AUD 
DiSPOSlWfi  Of  »EXO«OS  IIN  TMJ  SYSTEM: 

STORAGE: 

Records  are  5'  x  8'  cards  filed  in 
Kardex  Binder  or  circular-type  index 
system,  and  in  a  database. 

RETmEVABtUTY: 

Alphabetical  by  name. 

SAFEGUARDS: 

Maintained  in  secure  area  by  seciirity 
officers 

RETENTIOM  AMO  OtSPOSAL: 

Records  are  retained  until  separation 
of  the  employee  and  are  destroyed  upon 
termination  in  accordance  with  National 
Archives  and  Records  Administration 
rules  and  regulations 

SVSTEM  MANAQEnfS)  AND  ADDRESS: 

Security  Officer  (Coordinator). 
Treasury  Department,  United  States 
Mint.  Judiciary  Square  Building.  633  3rd 
Street,  N'W.  Washington,  DC  20220; 


Security  Officer  (Facility  Managf>r), 
!  'r.ted  States  Mint,  5th  and  Arch 
S'ret'ts.  Philadelphia,  PA  19106.  S^Tiinty 
Officer  (Facility  Manager),  United  States 
Mint.  320  West  Colfax  Avenue.  Denver. 
CO  80204.  Secunty  Officer  (Facility 
Mfinager).  United  States  Mint.  155 
Hermann  Street.  San  Francisco,  CA 
94102;  Security  Officer  (Facility 
Manager).  United  Slates  Mini.  West 
Point  NY  10996.  Secunty  Officer 
(Facility  Managerl,  United  States  Bullion 
Depository.  Fort  Knox,  KY  40121. 

MOTlfTCATION  PROCEDURE: 

Refer  to  S>s!err.  manager(s)  and 
address.  An  employee  is  free  to  examine 
his  card  record  upon  request,  after 
properly  identifying  himself  as  the 
subject  of  record.  The  following  are  used 
as  proof  of  identity:  (a)  Employee 
identification;  (bj  Driver  s  license;  and 
(c)  Other  acceptable  identifying 
documents. 

RECORD  ACCESS  PROCEOU«ES; 

Fur  information  on  procedures  for_ 
gaining  access  to  and  contesting 
records,  individuals  may  contact  the 
following  official:  Chief.  Executive 
Secretariat.  United  States  Mint, 
Judiciary  Square  Building.  Room  715,  633 
3rd  Street.  NW,  Washington.  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

Refer  to  Record  access  procedures. 

RECORD  SOURCE  CATEGORIES: 

Personal  information  pnmded  by  the 
employee  and  identification  approval  by 
management  staff 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Treasury /Unite<j  States  Mint    CK)3 

SYSTEM  NAME: 

Employee  and  Former  Employee 
Travel  and  Training  Accounting 
Information  System— Treasury/United 
States  Mint 

SYSTEM  LOCATION: 

United  States  Mint.  ludicarj'  Squnre 
Building.  633  3rd  Street.  N'W. 
Washington,  DC  20220;  United  States 
Mint.  5th  and  Arch  Streets,  Philadelphia, 
PA  19106;  United  States  Mint,  320  W  est 
Colfax  Avenue,  Denver,  CO  80204, 
United  Slates  Mint.  155  Hermann  Street, 
San  Francisco,  CA  94102,  United  States 
Mint,  West  Point.  NY  10996;  United 
States  Buil-.on  Depositorj'.  Fort  Knox, 
KY  40121 
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cateqories  of  individuals  covercd  bv  the 
system: 

Employees  and  former  employees  of 
the  United  States  Mint  who  have 
engagpd  m  travol  and  training. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

(1)  SF  1166  Voucher  and  Schedule  of 
P.ivments  with  supporting  documents 
such  as:  (d)  SF  1012  Travel  Voucher;  (b) 
SF  1028  Application  and  Account  for 
Advance  of  Funds;  (2)  Travel 
Authorities;  (3)  Government  Travel 
Request  SF  1169:  (4)  Request. 
Authorization,  Agreement  and 
Certification  of  Training. 

AUTHORITY  FOR  MAINTENANCE  OF  •'ME 
SYSTEM: 

5  U.S.C.  chapters  41  and  57. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  disclose 
information  to;  (1)  Accounting  offices, 
.nanagers.  supervisors  and  government 
officials  pertaining  to  cash  receivables 

,and  debts  owed  the  Government;  (2) 
appropriate  Federal,  state,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license;  (3]  a  Federal,  state,  or 
local  agency,  maintaining  civil,  criminal 
or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  employee,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (4)  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
court-ordered  subpoena,  or  in 
connection  with  criminal  law 
proceedings;  (5)  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (6)  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

'.  (7)  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (8)  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978.  5  U.S.C.  7111  and  7114;  (9)  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 


obtdin  information  pertinent  to  the 

irvpstigation. 

POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVING,  ACCESSING.  RETAINING    AMD 
DISPOSING  OF  RECORDS  IN  tmi  SYSTEM. 

STORAGE 

Paper  documents. 

retrievability: 
Name  or  number  substitute. 

SAFEGUARDS: 

Stored  m  filing  cabinets  with  access 
by  authorized  accounting  personnel. 

RETENTION  AND  DISPOSAL; 

General  Records  Control  Schedule, 
GAO  rules  and  regulations.  United 
States  Mint  Records  Control  Schedule 
are  destroyed  in  accordance  with 
National  Archives  and  Records 
Administration  regulations. 

SYSTEM  MANAGER(S)  AiXD  ADDRESS: 

Financidi  Manager,  United  States 
Mint.  Judiciary  Square  Building.  633  3rd 
Street.  NW,  Washington.  DC  20220; 
Budget  and  Accounting  Officer.  United 
States  Mint.  5th  and  Arch  Streets, 
Philadelphia.  PA  19106;  Budget  and 
Accounting  Officer.  United  States  Mint. 
320  West  Colfax  Avenue.  Denver,  CO 
80204;  Budget  and  Accounting  Officer, 
United  States  Mint,  155  Hermann  Street, 
San  Francisco.  CA  94102:  Chief. 
Accounting  Division,  United  States 
Mint,  West  Point,  NY  10996; 
Administrative  Officer.  United  States 
Bullion  Depository.  Fort  Knox.  KY  40121. 

NOTIFICATION   PROCEOURE 

Refer  to  System  manager(s)  and 
address.  An  employee  or  former 
employee  is  required  to  show  an 
identification  such  as;  (a)  Employee 
identification;  (b)  Driver's  license;  and 
(c)  Other  means  of  identification 
including  social  security  number  and 
date  of  birth. 

RECORD  ACCESS  PROCEDJURS: 

For  information  on  procedures  for 
gaining  access  to  and  contesting 
records,  individuals  may  contact  the 
following  official;  Chief,  Executive 
Secretariat,  United  States  Mint, 
Judiciary  Square  Building,  Room  715,  633 
3rd  Street,  NW,  WHshinfitnn.  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

Refer  to  Record  access  procedures. 

RECORD  SOURCE  CATEOOR.ES: 

United  States  Mint  employees  and 

appropriate  agpnrv  nffiriak 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 


Treasury  United  States  Mint    004 

Si-STEM   NAME 

Lii.p.^>txb.  Former  Employees  and 
Members  of  the  Public,  Medical 
Records,  Personnel  Records, 
Occupational  Safety  and  Health. 
Accident  and  Injury  Records,  and 
Claims  for  Injuries  or  Damage 
Compensation  Records — Treasury/ 
United  States  Mint. 

Sv<5T(M  !  OC«''OM: 

Lui^diiuii  aiid  Category  of  Records 
Maintained:  United  States  Mint, 
Judiciary  Square  Building,  633  3rd  Street, 
NW,  Washington,  DC  20220— Accident/ 
Injury/Illness  Records.  Vehicle 
Accident,  and  Claims  against  the 
Government;  United  States  Mint.  5th 
and  Arch  Streets.  Philadelphia,  PA 
19106 — Accident/Injury /Illness  Records. 
Health  Records,  Motor  Vehicle  Accident 
Data.  Claims  against  the  Government. 
Safety  Equipment  Logs,  and  Operators 
Training/Licensing;  United  States  Mint, 
320  West  Colfax  Avenue,  Denver.  CO 
80204;  Accident/Injury/IUness  Records, 
Health  Records,  Motor  Vehicle  Accident 
Data,  Claims  against  the  Government, 
Safety  Equipment  Logs,  and  Operators 
Licensing;  United  States  Mint,  155 
Hermann  Street,  San  Francisco,  CA 
94102;  Accident/Injury/Illness  Records. 
Health  Records,  Motor  Vehicle  Accident 
Data.  Claims  against  the  Government, 
Safety  Equipment  Logs,  and  Operators 
Training/Licensing;  United  States  Mint. 
West  Point.  NY  10996;  Accident/Injury/ 
Illness  Records.  Health  Records.  Motor 
Vehicle  Accident  Data.  Claims  against 
the  Government,  and  Safety  Equipment 
Logs;  United  States  Bullion  Depository. 
Fort  Knox,  KY  40121;  Accident/Injury/ 
Illness  Records,  Motor  Vehicle  Accident 
Data,  and  Claims  against  the 
Government. 

CATfGORIFS  Of  INDIVIDUALS  COVfRFD  BY  THE 
SV8TEW 

United  States  Mint  employees,  former 
employees  and  members  of  the  public. 

CATEGORIES  Of  RECOflOS  IN  THF  Svstfm: 

Rpfpr  \'o  S\stpm  loratior 

AUTHORIT*  FOP  ma-ntenance  0»   '"!■ 
SYSTEM: 

29  U.S.C.  668;  E.0. 11807.  28  U.S.C. 
2680  et  seq:  31  U.S.C.  3701  and  3721;  and 
31  CFR  parts  3  and  4. 

RO','''  N!  ,..ists  i',:it  BfcoB'r.if  utun't  Kti    •- 

Tlii   G'fSTEM.  iNC,  iJOlNG  ;:A'IQO«if5    ■'"!> 
USERS  *n:-!  'Ml   RURPOSIS  Of  SUCH  ,,jsf« 

These  records  and  information  in  the 
records  may  be  used  to  disclose 
information  to:  (1)  Appropriate  Federal, 
state,  local,  or  foreign  agencies 
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responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license;  (2)  a 
Federal,  state,  or  local  agency, 
maintaining  civiL  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit;  (3)  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  court- 
ordered  subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements;  (5) 
a  congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(6)  the  news  media  in  accordance  with 
(guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (7)  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation:  (8) 
physicians  providing  medical  services  or 
advice  to  Mint  management  and/or 
employees,  or  to  private  physicians  of 
Mint  employees,  for  the  purpose  of 
assisting  in  making  medical  diagnoses 
or  treatment. 

PCUOeS  AMD  PRACTKES  FO«  STO«INO. 
RETRtEVIMa.  ACCCSStMG.  CSTAJNIMa.  AKG 
DI$PO*l»«0  Of  »«ECO«OS  m  T>l€  svstem: 

storaqe; 
Paper  documents. 

RETWIHVABtUTr 

B\  name. 

SAFEQUAJtOS: 

Loci(.ed  file  cabinets  available  to 

authorized  personnel  only. 

RETEMT10M  ANO  DISPOSAL: 

Records  are  retained  in  accordance 
v\  'h  General  Records  Control 
Srneduies.  and  United  States  Mint 
Records  Control  Schedules;  are 
destroyed  in  accordance  with  National 
Archives  and  Records  Administration 
rules  and  regulations. 

SYSTEM  lrlAMAOC«<S)  ANO  AOOAESS: 

Chief,  OSHA'Ti'A  S'nf^  T-^-iv  ■■> 
Department.  United  S«a»e^  Mm? 
Judiciary  Square  Build-na  633  Jrd  Street, 
NVV.  VVdshmgior..  DC  ZK2G:  Safety 


Officer.  United  States  Mint.  5th  and 
Arch  Streets.  Philadelphia.  PA  19106; 
Safety  Manager.  United  States  Mint  320 
West  Colfax  Avenue.  Denver  CO  80204; 
Safety  Manager,  United  States  Mint  155 
Hermann  Street.  San  Francisco.  CA 
94102;  Security /Safety  Officer.  United 
States  Mint.  West  Point.  NY  10996; 
Administrative  Officer.  United  States 
Bullion  Depository,  Fort  Knox.  KY  40121. 

NOT1FICATIOM  PROCEDURE: 

Refer  to  System  managerfs)  and 
address.  An  employee  or  former 
employee  is  required  to  show  an 
identification  such  as:  (a)  Employee 
identification;  (b)  Driver's  license;  and 
(c)  Other  means  of  identification, 
including  social  seciihty  number  and 
date  of  birth. 

RECOflP  ACCESS  «»«OC£DORES: 

(■ur  iiiiuiiiirtiiuii  on  procedures  for 
gaining  access  to  and  contesting 
records,  individuals  may  contact  the 
following  official:  Chief.  Executive 
Secretariat  United  States  Mint, 
judiciary  Square  Building,  Room  715.  633 
3rd  Street,  NW,  Washington,  DC  20220. 

COH'tS'i-Q  RtCORD  P«OC£UU«fcS: 

Refer  to  Record  access  procedures. 

Employees,  supervisors,  medical  staff, 
general  public,  and  visitors  to  the 
facilities  of  the  United  States  Mint 

s  ■  i  -EMS  e  «eMP"Ei:'  -«o*ii  CERTAiH 

PROVISIONS  OF  THE  ACr. 


'PrtSj^V 


■  tec   Sures  Mint  J305 


SiSTEM  MAMC. 

Employee — Supervisor  Performance 
Evaluation.  Counseling,  and  Time  and 
Attendance  Records — Treasury/United 
States  Mint. 

S»S'fM   ^.OCATICN 

United  States  Mint,  155  Hermann 
Street.  San  Francisco,  CA  94102;  United 
States  Mint  320  West  Colfax  Avenue, 
Denver.  CO  80204;  United  States  Mint. 
Judiciary  Square  Building,  633  3rd  Street, 
NW.  Washington.  DC  20220;  United 
States  Mint  5th  and  Arch  Streets, 
Philadelphia,  PA  19106;  United  States 
Mint.  West  Point,  NY;  United  States 
Bullion  Depository.  Fort  Knox.  KY  40121; 
and  United  States  Mint  Customer 
Service  Center,  Matlahd  Building,  10001 
Aerospace  Road,  Lanham.  MD  20706 

CATtaOSies  Of  iHDiy:0oAL3  COVERED  BY  THE 
3 'STEM: 

Lnited  States  Mint  employees  and 
former  employees. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  necessary  for  managers 
and  supervisors  to  effectively  carry  out 
supervisory  re.sponsibilities.  Included 
are  such  reco'-ds  as:  Copies  of  personnel 
actions,  performance  appraisal  including 
production  and  control,  disciplinary 
actions,  overtime  reports,  tardiness 
reports,  wori^  a.sstgnments.  trdinng 
reports,  applications  for  employment, 
home  addresses,  leave  reports, 
employee  awards  (Supervisors  maintain 
varying  combinations  of  the  above 
records.  Some  supervisors  may  maintain 
all  or  none  of  the  above  records 
depending  upon  the  nature  and  size  of 
the  operation  or  organization  and  the 
number  of  individuals  supervised.) 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM; 

5  U.S.C.  30)  and  FPM  Supplement  99-   ■. 
1.  section  3. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUOIMa  CATEGORIES  OF 
USERS  AMD  THE  PURPOSES  OF  SUCH  USES: 

These  rf;cords  and  information  in  the 
records  may  be  used  to  disclose 
information  to:  (1)  Appropnate  Federal, 
state,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license;  (2)  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other       ' 
relevant  enforcement  information  or 
other  pertinent  infc^rm^tion,  which  ha.s 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  ar, 
employee,  or  issuance  of  a  security 
clearance,  license,  contract,  grnni,  or 
other  benefit  (3)  a  court  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposins  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  court- 
ordered  subpoena  or  in  connection  with 
criminal  law  proceedings;  (4)  foreign 
governments  in  accordance  with  fnm-,al 
or  informal  international  agreements;  (5) 
a  congressional  office  m  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(6)  the  news  media  in  accortiance  with 
guidelines  contained  in  28  CFK  50  2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (7)  third  parlies  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 
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POLICIES  AND  MUCTICES  FOH  STOftUtO, 
RETRIEVINO.  ACCCSSINQ,  RETAINtMO,  ANO 
DISPOSING  OF  nCCOftOS  m  THE  SYSTEM: 

STORAGE: 

Paper  documents  maintained  m 
folders.  . 

RETRIEVABMJTV: 

H\  name. 

SAFEGUARDS: 

Store-d  m  file  cdbinets  and  desks  of 
supervisors. 

RETEKTIOH  AHO  DISPOSAL: 

Retained  as  long  as  employee  is  under 

their  supervision 

SYSTEM  MANAOEn<S)  AMD  ADOftESS: 

Associate  and  Assistant  Directors  and 

Director's  Staff,  United  States  Mint. 
Judiciarv'  Square  Buildms,  633  3rd  Street, 
NW.  Washington,  DC  20220,  and 
Customer  Service  Center,  Matiand 
Baildine,  10001  Aerospace  Road, 
Ixanham,  MD  20''06;  Superintrndent. 
United  States  Mint,  5th  and  .^rch 
Streets,  Philadelphia,  PA  im06; 
Superintendent,  United  States  Mint.  320 
West  Colfax  Avenue,  Denver,  CO  80204; 
Superintendent,  United  States  Mmt   155 
Hermann  Street,  San  Francisco,  CK 
94102;  Superintendent.  United  States 
Mint.  West  Point.  NY  10996;  Officer-in- 
Charge.  United  States  Bullion 
Depository.  Fort  Knox.  KY  40121 

NOTIFICATION  PROCEDURE; 

Refer  to  System  managerfs)  and 
address.  Employee  or  former  employee 
is  required  to  show  identification  such 
as;  identification  card,  driver's  license. 

RECORD  ACCESS  PROCEDURES: 

For  information  on  procedures  for 
gaming  access  to  and  contesting 
records,  individuals  may  contact  the 
following  official;  Chief.  Executive 
Secretariat.  United  Stales  Mint. 
Judiciary  Square  Building.  Room  715.  633 
3rd  Street.  NW,  Washingtoa  DC  20220 

CONTESTING  RECORD  PROCEOURCt: 

Refer  to  Record  access  procedures 

RECORD  SOURCE  CATEGORIES: 

Employees,  previous  employers,  and 
appropriate  agency  officials. 

SYSTEMS  CKEMPTEO  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None 
Treasury/United  StatM  MUnt  .006 

SYSTEM  name: 

Examination  Reports  of  Coins 

Forwarded  to  Mint  from  U.S.  Secret 
Service — ^Treasury/United  Slates  Muil. 


trrrsM  lOCATMMc 

United  States  Mint   |udiriar\  Squnrp 
Building.  633  3rd  Street  NW 
Washinjjton  DC  20220 

CATEGORIES  Of  fMOtVTOUALS  COVERED  Bv  TMf 
SYSTEM: 

Individuals  from  whom  U.S.  Secret 
Ser\  ice  has  seized  coins  suspected  to  be 
counterfeit  or  fraudulently  altered. 

CATEGORIES  OF  RECORDS  IN  TMI  SYSTEM. 

Reports  prepared  for  U.S.  Secret 
Service  regarding  tht  examination  of  the 
questioned  com  or  coiii.s  by  United 
States  Mint. 

AUTHORITY  FOR  MAIMTENAMCE  Or  THE 
SYSTWr 

1.8  U.S.C.  331,  465.  488.  4B9  4»1  unc 
491. 

ROUTINE  uses  OF  RECORD!  MAtWT AIMED  iM 
THE  SYSTEM,  INCLUOtNO  CATEOORICS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

I  hese  rpf:ords  and  information  in  the 
re(,;ords  may  be  useti  to  disclose 
information  to:  (1)  Accounting  offices, 
managers,  supervisors  and  government 
officials  pertainins  to  cash  receivables 
and  debts  owed  the  Government  (2) 
appropriate  Federal,  state,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of.  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation 
order,  or  license;  (3)  a  Federal,  stale,  or 
local  agency,  maintaining  civil,  criminal 
or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  »- 
the  requesting  agency's  or  the  bureai;  <* 
hiring  or  retention  of  ar  ^^^r,y^^,\"p..  ar 
issuance  of  a  security  t  Ud.Mn.  e   id  tfr.v. 
contract,  grant,  or  other  benefits  (4)  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settiemen!  negotiations,  in  response  t--  a 
court^ordered  subpoena,  or  m 
connection  with  criminal  ;<)vv 
proceedings;  (5)  fortMgn  govemnifnts  in 
accordance  with  formal  or  mfor'Tini 
international  agreements;  |6I  a 
congressional  office  In  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(7)  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50  2 
which  relate  lo  an  agency  s  functions 
relating  lo  civil  and  cnminai 
proceedings;  (8j  third  parties  during  the 
course  of  an  investigation  lo  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 


POUCWS  A»«0  P«ACT»C«t  FOR  8TOIWI»0 

RETMEVIMC.  ACCEKSMQ.  RCTAimNQ    AMO 
DtSPOSlNG  or  RECORDS  m  TH»  S»ST|M 

STORAGE 

Paper  documents. 

Rf  Ti>iev*8iu'''r: 
By  name. 

SAFfQUAKOt 

Files  are  kept  In  locked  metal  file 
cabinets  in  areas  accessible  only  to 
authorized  agency  officials. 

RETENTION  A»»0  OfSrOSAC 

Retained  in  accordance  with  United 
States  Mint  Records  Control  Schedule. 

SYSTEM  MAMAOEJ«iS;  AMO  AOOMCSS: 

Assistant  Director  for  Technology, 

Unite  i  S»^' -^  M  nt.  fudiciary  Square 
Buildmu  h.t  >  u:   .Street.  NW, 
U.ishinKton.UC  20220. 

not»fk;atk>*  fH^CKxoijmf^ 

Refer  to  System  manager(s)  and 

address. 

RtCO«t3  ACCESS  P»»OqMK*«tS; 

For  information  on  procedures  for 
gaining  access  to  and  contesting 
records,  individuals  may  contact  the 
following  o^icial:  Chief.  Executive 
Secretariat  United  States  Mint 
Judiciary  Square  Building,  Room  715,  633 
•d  S"ee.   \\\    Washington,  DC  2022a 

COWTESTINO  RECORD  PWOCEXXiRf  S 

k"'er  t:    Kei  ',;'■;;  <)(■;  ebb  procedures. 

RECORD  SOaRCf  CATtOORlES.' 

'iite«:  M .<;•■>  :-■«•■  > <■'  .■■^(■•-vice. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 

fmOVISIONS  OF  THE  ACT 

As  auttionzed  by  5  U.S.C  552a  (j)  and 
(k).  this  system  is  exempt  from  the 
following  provisions:  subsections  (c)(3). 
(d).  (e)(1).  (e)(4)(G),  (h)  and  (I)  and  (Q  of 
5  U.S.C.  552a. 

Treasury 'l>r«t»<J   Slfll^t  **«rTl    SX<7 

SYSTEM  NAME: 

General  Correspondence — Treasury/- 
United  States  Mint. 

SYSTEM  LOCATIOM: 

United  States  Mint  Judiciary  Square. 
633  3rd  Street.  NW,  Washington.  DC 

20220  and  Cristprnpr  SpTice  Center, 
Matiand  Bciidinji,  "ux!:  Aerospace 
F  ':i''   Laysnarr.   Mi)  .S,)"* 

CATlOORItS  O*  INDIVIDUALS  COVIRfD  B*   TMf 
SYSTEM 

MtT'iiien.  q[  iht'  pi;:;;lii"    'V1.',-!i,!»"i,  of 
i  1   ngress.  Mint  o!Ik.;h!s  and  officials 
i'ro;n  other  Federwt  agencies. 
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CATEGORIES  OF  BECOROS  IN  THE  SYSTEM: 

ir.Lur.'..ng  currc.-jpj.ndence  and  replies 
pertaining  to  the  mission,  function  and 
operation  of  the  United  States  Mint. 

AUTHOBITV  FOB  MAINTENANCE  OF  THE 
SYSTEM 

31  U.S.C.  5131  and  5132. 

ROUTINE  USES  Of  RECORDS  I«IAINt».heo  '" 
THE  SYSTEM.  INCLUDING  CATEGORIES  0*= 
USERS  AND  THE  (>URPOSE3  OF  SdCH  UStS: 

These  records  anu  iniuftiiaUon  in  the 
records  may  be  used  to  disclose 
information  to;  (1)  Appropriate  Federal, 
state,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license:  (2)  a 
Federal,  stale,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  court- 
ordered  subpoena,  or  in  connection  with 
criminal  law  proceedings:  (4)  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements:  (5) 
a  congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(6)  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings:  (7)  third  parties  during  the 
coarse  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUCieS  AND  PRACT'CES  FOB  3"^0BNC 
RET'i'IEViNG.  ACCESSiMG    OE'A*.  >.G     is" 
O^SPOSi'JG  Of  Bc,;c  =  D5    S  'mE  S'S'-'jI: 

STOAACe. 

Paper  documents.  | 

ot'OiEV  ASi^.'TY: 

By  name  of  correspondent. 

SAFEGUARDS: 

Mdi.-iiained  in  limited  access  area 
available  only  to  appropriate  agency 
officials.  I 

RETENTION  AND  DISPOSAU 

In  accordance  with  the  National 
Archives  and  Records  Administration's 
General  Records  Control  Schedule  and 


the  United  States  Mint  Records  Control 
Schedule.  Destroyed  in  accordance  with 
National  Archives  and  Records 
Administration  regulation 

SYSTEM  MANAOER(S)  AND  ADDRESS. 

Chief,  Administrative  Programs 
Division,  United  States  Mint,  Judiciary 
Square  Building,  633  3rd  Street.  NW. 
Washington,  DC  20220. 

NOTIFICATION  PROCEDURE! 

Refer  to  System  Manager  for 
addresses  to  which  inquiries  may  be 
addressed  and  addresses  at  which  the 
individual  may  present  a  request  as  to 
whether  a  system  contains  records 
pertaining  to  himself/herself.  The 
individual  must  supplv  his/her  name. 

RECORD  ACCESS  PHOCEDcWcS 

For  information  on  procedures  for 
gaining  access  to  and  contesting 
records,  individuals  may  contact  the 
following  official:  Chief,  Executive 
Secretariat.  United  States  Mint, 
Judiciary  Square  Building,  633  3rd  Street. 
NW,  Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

Refer  to  Record  access  procedures. 

RECORD  SOURCE  CATEGORIES: 

The  general  public.  Members  of 
Congress  and  Federal  officials. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Treasury/United  States  Mint  .008 

SYSTEM  NAME: 

Criminal  Investigations  Files — 
Treasury/Mint. 

SYSTEM  LOCATION: 

United  States  Mint,  Judiciary  Square 
Building,  633  3rd  Street,  NW, 
Washington.  DC  20220. 

CATEGORIES  OF  INDIVIDUALS  COVEBf  D  e>   'h£ 

system: 

Mint  employees  and  members  of  the 
public  suspected  of  criminal  misconduct 
against  the  United  States  Mir« 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM. 

Name  of  individual,  location  of  Mint 
facility,  and  reports  by  security 
personnel  of  the  U.S.  Mint. 

authority  for  maintenance  of  the 
system: 

Title  18  U.S.C. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  disclose 
information  to:  (1)  Appropriate  Federal. 


state,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license:  (2)  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (3)  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  court- 
ordered  subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements:  (5) 
a  congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains: 
(6)  the  news  media  in  accordance  witii 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings:  (7)  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORING. 

RETRIEv'lNG.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  documents. 

retrievability: 

By  name. 

SAFEGUARDS: 

Files  are  kept  in  a  locked  metal  file 
cabinet  in  an  area  accessible  to 
authorized  agency  officials. 

RETENTION  AND  DISPOSAL: 

Retained  in  accordance  with  United 
States  Mint  Records  Control  Schedule; 
are  destroyed  in  accordance  with 
National  Archives  and  Records 
Administration  rules  and  regulations. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Mint  Security  Office,  United  States 
Mint.  Judiciary  Square  Buildinq.  633  3rd 
Street.  NW,  VVashington,  DC  20220. 

NOTIf  ICATON  PROCEDURES: 

Refer  to  System  manager(s)  and 
address. 


RECORD  ACCE 

For  inforn 
gaining  acce 
records,  ind. 
following  of 
Secretariat, 
judiciary  Sq 
3rd  Street,  N 

CONTESTING  F 

Refer  to  R 

RECORD  SOUR 

United  Stc 
enforcement 


Treasury/Unl 

SYSTEM  NAME 

.\iniismdl 
(NUCOS)  R« 
List.  Order  F 
Sets,  Medal; 
Records  of  I 
Tre;isury/M 

SYSTEM  LOCA 

United  Sti 
Building,  63: 
Washington 
Service  Cen 
Aerospace  F 

CATEGORIES  C 

SYSTEM: 

Members 


ROUTINE  USE! 
THE  SYSTEM. 
USERS  AND  Tl 

These  rec 
records  maj 

information 
managers,  s 
officials  per 
and  debts  o 
appropriate 
foreign  ager 
investigatin 
violations  o 
implementii 
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RECORD  ACCESS  PROCEDURES: 

For  information  on  procedures  for 
gaining  access  to  and  contesting 

records,  individuals  may  contact  the 
following  official:  Chief.  Executive 
Secretariat.  United  States  M:nt. 
ludiciary  Square  Building.  Room  715.  633 
3rd  Street.  NW,  Washington.  DC  20220. 

CONTESTING  RECORD  PROCEDURES; 

RffiT  to  Rpcord  access  procedures. 

RECORD  SOURCE  CATEGORtES: 

United  States  Mint  and  other  law 
enforcement  officials. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

.•\s  authorized  by  5  U.S.C.  552a  (j)  and 
(k).  this  system  is  exempt  from  the 
following  provisions,  subsections  (c)(3), 
(d),  (e)(l],  (e)(4)(G).  (H).  and  (I)  and  (f) 

of  5  U.S.C.  ,S52a. 

Treasury/United  States  Mint    009 

SYSTEM  NAME. 

Niiiusmatic  Con;  Operations  System 
(N'UCOS)  Records:  Customer  Mailing 
List.  Order  Processing  Record  for  Coin 
Sets.  Medals  and  Numismatic  Items,  and 
Records  of  Undelivered  Orders — 
Treasury/Mint. 

SYSTEM  location: 

United  States  Mint.  Judiciary  Square 

Building.  633  3rd  Street.  NW, 
Washington.  DC  20220  and  Customer 
Service  Center.  Matland  Building,  lOOo: 
•Aerospace  Road.  Lanham,  MD  20706. 

categories  of  INDfVtOUAtS  COVERED  BY  TME 
SYSTEM; 

•Members  of  the  public. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names,  addresses,  order  history-  of 
customers  puchasmg  numismatic  items 
and  of  individuals  who  wish  to  receive 
notification  of  numismatic  offerings  by 
the  Mint. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

31  U.S.C.  5111.  5112.  5132  and  31  CFR 
part  92. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  (N 
THE  SYSTEM,  INCLUOtMG  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  disclose 
information  to;  (1)  .'Accounting  offices. 
managers,  supervisors  and  government 
officials  pertaining  to  cash  receivables 
and  debts  owed  the  Government;  (2) 
appropriate  Federal,  state,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation. 


order,  or  license,  (3)  a  Federal,  state,  or 
local  agency,  maintaining  civil,  criminal 
or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requ»'stpd 
information  relevant  to  or  necc-sn'-i,  t:? 
the  requesting  agency  s  or  the  bureau  s 
hiring  or  retention  of  a\\  employee,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (4)  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
court-ordered  subpoena,  or  in  , 
connection  with  criminal  law 
proceedings;  (5)  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements:  (6)  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(7)  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (8)  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVING.  ACCESSING.  RETAINING    AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  tape,  discs,  paper  and  cards: 

RETRIEVABILrTY: 

Name,  customer  number  or  order 
number, 

SAFEGUARDS: 

CRT.  password  protection;  only 
designated  persons  may  request 
computer  generated  reports.  Access  to 
any  information  pertaining  to  any 
individual  is  limited  to  only  those 
individuals  requiring  the  information  to 
accommodate  handling  of  transactions 
with  the  customers.  Separation  of 
functions;  source  documents  maintained 
in  one  division  and  programming 
systems  in  another. 

RETENTION  AND  DISPOSAL: 

in  accordance  with  the  National 
Archives  and  Records  Administration 
General  Records  Control  Schedule  and 
the  United  States  Mint  Records  Control 
Schedule;  are  destroyed  in  accordance 
with  National  Archives  and  Records 
Administration  regulations.  Customer 
names  and  addresses  are  maintained  as 
long  as  they  a.^e  active. 


SYSTEM  MANAQER(S|  AMC  ADDRESS 

.■\s''<  viHie  Dirertdf  !''v  M.i  ■->.  >'t;"g_ 
Judiciary  Square  Building,  633  3rd  Street. 
N'W    VV-5<;hington,  DC  20220. 

NOTIFICATION  PROCCOURE: 

Refer  to  System  managerts)  and 
address.  Individuals  should  supply  order 
number  as  provided  on  order  card  or 
copy  of  both  sides  of  canceled  check: 
customer  number  which  appears  on  pre- 
printed order  cards  or  or  face  of  check. 

HfcCORD  ACCESS  PBCfCtDUBtS 

For  information  on  procedures  for 
gaining  access  to  and  contesting 
records,  individuals  may  contact  the 
following  official:  Chief,  Executive 
Secretariat.  United  States  Mint 
Judiciary  Square  Building,  Room  715.  633 
3rd  Street,  NW.  Washington.  DC  2022a 

CONTFSTmG  RFCORn  PBOCFOURES: 

'■■  !■.  ■  '  'cedures. 

RECORO  SOURCE  C»rfOORttS 

Members  of  the  public  and 
appropriate  government  ofTicials. 

SYSTEMS  eXEMPTEO  F»OM  CF«>f«.«» 
PROVISIONS  Of  TMt  ACT 

None. 


'ea&ury  ..  un-lfjiC!   stale,*   M(n( 


',0 


S^S^FM  NAME: 

I'urchases  and  Sales  of  Precious 
Metals — Treasury/United  States  Mint 

KVSTEM  LOt*TK>«j: 

United  States  Mint,  Judiciary  Square 
Building,  633  3rd  Street.  NW. 
Washington,  DC  20220;  United  States 
Mint,  5th  and  Arch  Streets,  Philadelphia. 
PA  19106;  United  States  Mint,  320  West 
Colfax  Avenue,  Denver.  CO  80204; 
United  States  Mint,  155  Hermann  Street, 
San  Francisco,  CA  94102:  United  States 
Mint,  West  Point  NY  10996. 

CATEGORIES  Of  iNCi'V'OuAi  s  rovTBr;-  p»  *wr 
SYSTEM: 

General  public  and  Government 
agencies  who  had  precious  meta! 
transactions  with  the  United  States 
Mint. 

CJi.'^Ft:,0«i[S  O'   RfCORD?   <h   ''Hf    s,',-iM 

Records  ol  sales  and  purchases  ot 
precious  metals, 

AUT'KOH:T>    fOB   MAiN^'ESANCl    01'    THE 

system: 

31  U.S.C.  5116,  5121,  5122,  5131,  and 
5132. 

BOC'TINE   OSfS   Of    RtCOBOS   M  Aih  -  fi 'NED  IN 
TMF   SVSTEM     tKCL.UOI«*G   CA^ao^^if^,   Of 
USERS  AND  TME  PURPOSES  O'   SUCH  VSIS. 

These  records  and  information  in  the 
records  may  be  used  to  disclose 
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information  to:  (1)  Accounting  offices, 
managers,  super\'isors  and  government 
officials  pertaining  to  cash  receivables 
and  debts  owed  the  Government;  (2) 
appropriate  Federal,  state,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license:  (3)  a  Federal,  state,  or 
local  agency,  maintaining  civil,  criminal 
or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  employee,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (4)  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
court-ordered  subpoena,  or  in 
connection  with  criminal  law 
proceedings:  (5)  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (6)  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(7)  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (8)  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978,  5  U.S.C.  7111  and  7114;  (9)  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  4KD  OBAClCES  "00  S^OoisC 
RETRIEVING    ACCESS'SG,  aE-A-s  sG    4»<0 

DISPOSING  OF  aECORD*;  N  ^«e  S'STem: 

STORAGE: 

Paper  documents  and  computer 
magnetic  tapes; 

RETRIEVABILITV: 

Name. 

SAFEGUARDS: 

.v.;  :.j.  file  cabinet  with  locks  and 
secured  area  available  to  authorized 
personnel  only. 

RETENTIOM  AND  DISPOSAL: 

United  States  Mint  Records  Control 
Schedule. 

SVSf  EM  WASA.j;  a:S     4'.DA0OPc-)3 

Assistant  L):;ector  tor  i'rocureniont. 
United  Slates  Mint,  Judiciary  Square 
Building.  633  3rd  Street.  NW. 


Washington,  DC  20220;  Budget  and 
Financial  Officers,  United  States  Mint. 
5th  and  Arch  Streets.  Philadelphia.  PA 
19106;  Budget  and  Accounting  Officer, 
United  States  Mint,  320  West  Colfax 
Avenue.  Denver.  CO  80204;  Budget  and 
Accounting  Officer,  United  States  Mint, 
155  Hermann  Street.  San  Francisco,  CA 
94102;  Chief,  Accounting  Division, 
United  States  Mint.  West  Point.  NY 
10996. 

NOTIFICATION  PROCEDURE: 

Refer  to  System  manager(s)  and 
address.  Member  of  the  general  public 
or  Government  agency  is  required  to 
produce  proper  identification  to  satisfy 
the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

For  information  on  procedures  for 
gaining  access  to  and  contesting 
records,  individuals  may  contact  the 
following  official:  Chief,  Executive 
Secretariat,  United  States  Mint. 
Judiciary  Square  Building,  Room  715,  633 
3rd  Street.  NW,  Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

Refer  to  Record  access  procedures. 

RECORD  SOURCE  CATEGORIES: 

General  public;  agency  officials;  and 
other  Federal  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Treasury/United  States  Mint  .011 

SYSTEM  name: 

Redemption  of  Uncurrent  or  Mutilated 
Coins — Treasury/United  States  Mint. 

SYSTEM  LOCATION: 

United  States  Mint,  5th  and  Arch 
Streets,  Philadelphia.  PA  19106. 

CATEGORIES  OF  INDIVIDUALS  COV€RED  Bv  ^HE 
SYSTEM: 

General  public,  financial  institutions, 
and  other  Government  agencies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  of  names,  addresses  and 
reference  numbers  pertaining  to  those 
submitting  mutilated  or  uncurrent  coins 
for  exchange 

authority  for  ma.nrc.nance  of  the 
system: 

31  U.S.C.  5120  and  31  CFR  part  100. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  disclose 
information  to;  (1)  Accounting  offices, 
managers,  supervisors  and  government 
officials  pertaining  to  cash  receivables 


and  debts  owed  the  Government;  (2) 
appropriate  Federal,  state,  local,  or    - 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation. 
order,  or  license:  (3)  a  Federal,  state,  or 
local  agency,  maintaining  civil,  criminal 
or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  employee,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (4)  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
court-ordered  subpoena,  or  in 
connection  with  criminal  law 
proceedings;  (5)  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (6)  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(7)  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (8)  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978,  5  U.S.C.  7111  and  7114;  (9)  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  documents. 

retrievability: 

B\  n.iirie  or  reference  number. 

SAFEGUARDS: 

Mffnl  flip  rnhinpf  with  lock. 

RETENTION  AND  DISPOSAL: 

Retained  in  accordance  with  United 
States  Mint  Records  Control  Schedule; 
are  destroyed  in  accordance  with 
National  Archives  and  Records 
Administration  rules  and  regulations. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Budget  and  Accounting  Officer, 
United  States  Mint,  5th  and  Arch  Street, 
Philadelphia,  PA  19106. 
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NOTIFICATION  PflOCEOURE: 

Refer  to  System  Manager(s)  and 
address.  Individual  is  required  to  supply 
name  and  if  available,  reference  and/or 
settlement  number. 

RECORD  ACCESS  PROCEDURES: 

iov  information  on  procedure  for 
gaining  access  to  and  contesting 
records,  individuals  may  contact  the 
following  official:  Chief.  Executive 
Secretariat.  United  States  Mint, 
judiciary  Square  Building,  Room  715,  633 
3rd  Street.  NVV.  Washington.  DC  20220. 

CONTESTING  SECORD  PROCEDURES: 

Refer  to  Record  access  procedures. 

RECORD  SOURCE  CATEGORIES: 

General  public.  Financial  institutions, 
and  other  Government  agencies. 

SVSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

Treasury/United  States  Mini  .0^: 

SVSTEM  NAME: 

Grievances.  Union/Agency 
Negotiated — Treasury /United  States 
Mint. 

SYSTEM  location: 

United  States  Mint,  Judiciary  Square 
Building.  633  3rd  Street,  NW, 
Washington,  DC  20220;  United  States 
Mint,  5th  and  Arch  Streets,  Philadelphia. 
P.-\  19106:  United  States  Mint.  320  West 
Colfax  Avenue.  Denver,  CO  80204; 
United  States  Mint,  155  Hermann  Street. 
San  Francisco.  CA  94102;  United  States 
Mint.  West  Point.  NY  10996;  United 
States  Bullion  Depository.  Fort  Knox. 
KY  40121. 

categories  of  INDIVIDUALS  COVERED  6V  THE 
SYSTEM: 

Employees  and  former  employees  of 
the  United  States  Mint 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  contains 
information  or  documents  relating  to 
employee  grievances  filed  under 
provisions  of  negotiated  grievance 
procedures,  including  decision  of 
appropriate  third  parties  where 
applicable. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Executive  Orders  11491. 11616. 11636 
and  11838;  negotiated  agreements 
between  the  IJnited  States  Mint  and 
exclusively  recognized  labor  unions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1  hese  records  and  informdtion  in  the 
records  may  be  used  to  disclose 


information  to:  (1)  Appropriate  Federal, 
state,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license;  (2)  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  court- 
ordered  subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements;  (5) 
a  congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains: 
(6)  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (7)  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978.  5  U.S.C.  7111  and  7114;  (8)  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investieation. 

policies  and  practices  for  storing 
retrieving.  accessing,  retaining   and 
Disposing  of  records  in  the  system 

storage: 

These  records  are  maintained  in  file 
folders  or  binders. 

retrievability: 

These  records  are  filed  by  the  names 
of  the  individuals  on  whom  they  are 
maintained  or  by  the  subject  of  the 
grievance. 

SAFEGU40DS 

Access  to  and  use  of  these  records  are 
limited  to  those  agency  officials  whose 
official  duties  require  such  access. 

RETENTION  AND  DISPOSAL: 

Retained  in  accordance  with  the 
United  States  Mint  Records  Control 
Schedules;  are  destroyed  in  accordance 
with  National  Archives  and  Records 
Administration  rules  and  regulations. 

system  MANAGER(S)  and  ADDRESS: 

i  uf  current  and  former  employees: 
Personnel  Officer,  United  States  Mint. 


Department  of  the  Treasury,  judiciary 
Square  Building.  633  3rd  Street.  NW. 
Washington.  DC  20220.  Personnel 
Officer.  United  States  Mint.  5th  and 
Arch  Streets.  Philadelphia,  PA  19106. 
Personnel  Officer.  United  States  Mint. 
320  West  Colfax  Avenue.  Denver.  CO 
80204.  Personnel  Officer.  United  States 
Mint.  155  Hermann  Street,  San 
Francisco.  CA  94102.  Administrative 
Officer.  United  States  Mint.  West  Point. 
NY  10996.  Administrative  Officer. 
United  States  Bullion  Depository.  Fort 
Knox.  KY  401-1 

NOTIFICATION  procedure: 

Individuals  who  have  filed  a 
grievance  are  aware  of  that  fact  and 
have  been  provided  a  copy  of  the 
record.  They  may,  however,  contact  the 
Personnel  Officer  indicated  above 
regarding  the  existence  of  such  records 
pertaining  to  them.  It  is  necessary  to 
furnish  information  sufficient  to  verify 
the  identity  of  the  requester  such  as  full 
name,  date  of  birth,  a  brief  description 
of  the  grievance  and  the  approximate 
date  of  submission 

RECORD  ACCtSS  PHOCfDURIS: 

Individuals  who  have  filed  a 
grievance  about  a  decision  or 
determination  made  by  an  agency  or 
about  conditions  existing  in  an  agency 
already  have  been  provided  a  copy  of 
the  record.  The  contest,  amendment,  or 
correction  of  a  grievance  record  is 
permitted  during  the  prosecution  of  the 
grievance  to  whom  the  record  pertains. 
However,  after  a  grievance  case  has 
been  closed,  an  individual  may  gain 
access  to.  or  contest  the  official  copy  of 
the  grievance  record  by  writing  the 
appropriate  Personnel  Officer  indicated 
above.  Individuals  should  provide  their 
name,  date  of  birth,  a  brief  description 
of  the  grievance  and  the  approximate 
date  of  submission. 

C  (:>  N  •■  f  •;  ■-■■■  NG   B  !:  C  O  B  :~    PB  l,.H   (  C'  ■,  '  fi  (  s . 

Refer  to  Record  access  procedures. 

PECOe;:-  SOi,BCf   C  * ''FGOWiFS. 

The  sources  ot  these  records  are  as 
follows:  (a)  Individual  to  whom  the 
record  pertains;  (b)  Agency  officials:  (c) 
Affidavits  or  statements  from 
employee(s);  (d)  Testimonies  of 
witnesses;  (e)  Official  documents  and 
correspondence  relating  to  the 
grievance. 

S"'-;''I'MSi   fl(MI'-tE:   fUO'M   i.lK"  A'.H 
P«t:vv  IMONS  O'    '"f    »C'' 

None. 
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T'easury/BPO    001 

SYSTEM  MAME. 

Personnel  and  Administrative 
Records — Treasury /BPD. 

SYSTEM  locahon: 

Bureau  of  the  Public  Debt: 
Washington.  DC:  Parkersburg.  WV: 
Ravenswood.  WV. 

CATEGOOieS  OF  INDiV)DijA-S  CCVT»ED  3".'  ~HE 
SYSTEM 

Past,  present,  and  prospective 

CATEGORIES  OF  RECORDS  'N  THE  SYSTEM: 

All  personnel  records  not  mentioned 
in  this  system,  but  maintained  at  the 
Bureau,  are  considered  to  belong  to  the 
Office  of  Personnel  Management  and 
will  be  reported  by  that  agency  (1) 
Personnel  Folders  (Temporary  side): 
Contain  the  following  types  of  records 
or  information  apart  from  official 
records,  but  which  may  duplicate  or 
supplement  official  records;  Pre- 
employment  records  and  vouchers; 
orientation  records;  requests  for 
personnel  action;  requests  for  training; 
performance  evaluation  records;  letters 
of  reference:  debt  correspondence; 
correspondence  between  an  employee 
and  the  personnel  office:  disciplinary 
action  papers;  duplicate  copies  of 
personnel  actions:  payTolI.  leave,  and 
retirement  benefits  data;  compensation 
forms  and  reports  relating  thereto:  tax 
check  records;  reduction-in-force  data: 
requests  for  outside  employment;  merit 
promotion  applications:  and  credit  and 
employment  verification.  (2)  Locator 
File:  Contains  the  employee's  office  and 
home  address  and  telephone  numbers, 
emergency  notification  information,  and 
indication  of  permission  or  denial  to 
disclose  this  information  upon  inquiry. 
(3)  Applications  for  Employment  File: 
Contains  inquiries  concerning 
employment,  applicants'  resumes,  and 
correspondence.  (4)  Career  Development 
Program  for  Lower  Level  Employees 
(CADE]  Files:  Contain,  but  are  not 
limited  to,  all  pertinent  information, 
such  as  applications,  vouchers, 
correspondence,  developmental  plans, 
and  appraisal  forms  of  candidates  for 
the  program.  (5)  Security  Investigation 
Files:  Contain  background  information 
and  the  results  of  investigations 
conducted  by  Internal  Revenue  Service, 
U.S.  Secret  Service,  or  other  federal 
agencies,  on  Bureau  attorneys  and 
certain  other  employees.  (6)  Awards 
Case  Files:  Contain  reports  and 
background  data  concerning  awards  for 
employees.  (7)  Informal  Equal 
Employment  Opportunity  Complaint 
Files:  Contain  records  of  informal  EEC 
complaints  and  discussions  thereon 


which  have  not  reached  the  level  of 
formal  complaints.  (8)  Administrative 
Grievance  Files:  Contain  informal  or 
formal  grievance  complaints  and 
background  documentation.  (9)  General 
Correspondence  Files:  Contain  inquiry 
and  reply  letters  and  documentation 
concerning  general  administrative, 
policy,  transactional,  and  personnel 
matters.  (10)  Union-related  Files: 
Contain  formal,  informal,  contractual, 
and  administrative  grievance 
complaints;  background  documentation; 
and  reports  of  union  dues  participation, 
(n)  Merit  Promotion  Files:  Contain 
records  of  competitive  promotion 
actions,  including,  but  not  limited  to, 
vacancy  announcements,  candidates 
considered,  assessments  of  candidates, 
and  disposition  of  applications.  (12)  Exit 
Interview  Files:  Contain  records  of  an 
employee's  critique  of  the  Bureau,  final 
interview,  and  supervisors" 
recommendations.  (13)  Suitability  Files: 
Contain  information  documenting  the 
suitability  for  employment  of 
prospective  and  current  employees,  such 
as  arrest  records.  National  Agency 
checks,  and  background  information. 
(14)  Budget  Files:  (a)  Employee  Travel 
Records  File:  Contains  travel  vouchers, 
authorizations,  and  receipts  for  travel 
which  an  employee  performed  in 
connection  with  official  business  and 
which  is  reimbursable  by  government 
funds,  (b)  Comprehensive  Listing  of 
Employee  Master  File:  Contains  salary, 
grade,  leave,  retirement,  health-life 
insurance,  tax,  payroll  deduction,  and 
other  information,  (c)  Time  and 
Attendance  Records:  Contain  the  daily 
posting  of  an  employee's  leave  and 
attendance.  (15)  Medical  Records  File: 
Contains  preappointment  and  fitness- 
for-duty  medical  reports  and  records. 
(16)  Employee  Relations  Files:  Contain, 
but  are  not  limited  to,  retirement  and 
compensation  information.  (17) 
Confidential  Financial  Statements  File: 
Contains  personal  financial  statements 
required  by  certain  employees  as 
defined  in  the  Department's  Minimum 
Standards  of  Conduct.  (18) 
Classification  Appeals  File:  Contains 
statements  and  pertinent  information 
relating  to  the  adjudication  of  an  appeal. 
(19)  History  of  Employment  File: 
Contains  service  record  cards. 

AUTHOWTV  «)«  MA  "(TtNai-Cf  O*  twf 

system: 

Title  5  U.S.C:  Federal  Personnel 
Manual;  and  Executive  Order  11478,  as 
amended. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  IHCLUOWG  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

A  rocord  ot  ;nforn-iatiun  L'-om  a  record 
maintained  in  this  system  of  records 
may  be  disclosed  as  a  routine  use  to:  jl) 
The  Office  of  Personnel  Management  or 
the  Merit  Systems  Protection  Board 
upon  authorized  request;  (2)  other 
federal  agencies  for  the  purpose  of  their 
hiring:  (3)  other  federal  agencies,  state 
unemployment  agencies,  and  others 
when  necessary  for  employee 
compensation;  (4)  contractors  of  the 
Department  for  the  purpose  of 
processing  personnel  and  pay  records; 
(5)  creditors  or  potential  creditors  to 
verify  debt  complaints  or  employment 
data;  (6)  next-of-kin,  voluntary 
guardians,  and  other  representative  or 
successor  in  interest  of  a  deceased  or 
incapacitated  employee  or  former 
employee;  (7)  other  federal  agencies  to 
effect  salary  or  administrative  offset  foi 
the  purpose  of  collecting  a  debt;  (8)  a 
consumer  reporting  agency,  including 
mailing  addresses  obtained  from  the 
Internal  Revenue  Service  to  obtain 
credit  reports;  (9)  a  debt  collection 
agency,  including  mailing  addresses 
obtained  from  the  Internal  Revenue 
Service,  for  debt  collection  services;  (10) 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (11)  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit;  (12)  a  court,  magistrate,  oj 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena;  (13)  unions  recognized  a.- 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1375,  5  U.S.C.  7111  and  7114.  arbitrators, 
and  other  parties  responsible  for  the 
administration  of  the  federal  labor- 
management  program  if  needed  in  the 
performance  of  their  authorized  duties; 
(14)  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  tp 
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obtain  information  pertinent  to  the 
investigation;  and  (15)  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains, 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

Debt  information  concerning  a 
Government  claim  against  an  employee 
is  also  furnished,  in  accordance  with  5 
U.S.C.  5.52a(b)(12)  and  section  3  of  the 
Debt  Collection  Act  of  1982.  to  consumer 
reporting  agencies  to  encourage 
repayment  of  an  overdue  debt. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

Electronic  media,  paper,  and 
microform. 

RETRIEVABIUTY: 

By  nam.e  or  Social  Security  number. 

SAFEGUARDS: 

Inform.ation  is  contained  in  secure 
buildings  or  in  areas  which  are  occupied 
by  officers  and  responsible  employees 
of  the  Bureau  who  are  subject  to  the 
Bureau's  personnel  screening 
procedures  and  to  the  Treasury 
Department  Code  of  Conduct 
Information  stored  m  electronic  media  is 
safeguarded  by  automatic  data 
processing  security  procedures  in 
addition  to  physical  security  measures. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  m  accordance 
with  National  Archives  and  Records 
Administration  {N'ARA)  and  0PM 
retention  schedules.  All  records  are 
destroyed  by  incineration,  maceration, 
or  shredding.  Records  in  electronic 
media  are  electronically  erased  using 
accepted  techniques. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  administrative  records — 
Commissioner.  Bureau  of  the  Public 
Debt,  Washington,  DC  20239-0001.  For 
personnel  records — Director,  Division  of 
Personnel  Management,  Bureau  of  the 
Public  Debt.  Washington,  DC  20239- 
0001 . 

NOTIFICATION  PROCEDURE: 

Address  administrative  inquiries  and 
initial  requests  for  correction  of  records 
to:  Privacy  Act  Request,  Commissioner. 
Bureau  of  the  Public  Debt,  Washington. 
DC  20239-0001.  (202)  3:'6-4300.  Addre.ss 
personnel  inquiries  and  initial  requests 
for  correction  of  records  to:  Privacy  Act 
Request,  Director,  Di\  ision  of  Personnel 
Management.  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-0001.  (202)  447- 
1297;  or  Privacy  .^ct  Request.  Personnel 


Officer.  Savings  Bond  Operations  Office. 
Bureau  of  the  Public  Debt.  Parkersburg, 
WV  26106-1328,  (304)  420(1143. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  request 
access  to  records  relating  to  them  or 
who  wish  to  request  correction  of 
records  they  belie\  e  to  be  in  error 
should  submit  such  requests  pursuant  to 
the  procedures  set  out  below  in 
compliance  with  the  applicable 
regulations  (31  CF'R  part  1,  subpart  C). 
Requests  which  do  not  comply  fully  with 
these  procedures  may  result  in 
noncompliance  with  the  request,  but  will 
be  answered  to  the  extent  possible. 

Requests  for  access  to  records:  (1)  A 
request  for  access  to  records  should  be 
in  writing,  signed  by  the  individual 
concerned,  and  clearly  indicate  that  the 
request  is  made  pursuant  to  the  Privacy 
Act  of  19~4  The  Bureau  reserves  the 
right  to  require  additional  verification' of 
an  individual  8  identity.  (2)  The  request 
must  specify  the  Bureau  system  of 
records  within  which  the  desired 
records  are  located  as  well  as  the 
categories  of  records  within  the  system. 
These  categories  are  set  out  in  the 
applicable  system  of  records 
description,  (3)  Requests  for  records 
concerning  a  deceased  or  incapacitated 
individual  should  be  accompanied  either 
by  evidence  of  the  requester's 
appointm.ent  as  legal  representative  of 
the  estate  or  the  individual  or  by  a 
statement  attesting  that  no  such 
representative  has  been  appointed  and 
giving  the  nature  of  the  relationship 
between  the  requester  and  the 
individual.  (4)  The  request  must  state 
whether  the  requester  wishes  to  be 
notified  that  the  record  exists  or  desires 
to  inspect  or  obtain  a  copy  of  the  record 
If  a  copy  of  the  record  is  desired,  the 
requester  must  agree  to  pay  the  fees  for 
copying  the  documents  in  accordance 
with  31  CFR  part  1,  subpart  C. 

Requests  for  correction  of  records:  (1) 
A  request  by  an  individual  for 
correction  of  records  should  be  in 
writing,  be  signed,  and  clearly  state  that 
the  request  is  made  pursuant  to  the 
Privacy  Act  of  1974.  (2)  The  request  for 
correction  should  specify:  (a)  The  dates 
of  records  in  question,  (b)  the  specific 
records  alleged  to  be  incorrect,  (c)  the 
correction  requested,  and  (d)  the 
reasons  therefor.  (3)  The  request  must 
include  any  available  evidence  in 
support  of  the  request. 

Appeals  from  an  initial  denial  of  a 
request  for  correction  of  records:  (1)  An 
appeal  from  an  initial  denial  of  a  request 
for  correction  of  records  must  be  in 
v\riting,  be  signed  by  the  individual 
involved,  and  clearly  state  that  it  is 
made  pursuant  to  the  Privacy  Act  of 


1974.  (2)  All  appeals  must,  to  be  handled 
under  the  Privacy  Act  procedures,  be 
delivered  to  the  address  set  forth  for 
submission  of  appeals  within  35  days  of 
the  individual's  receipt  of  the  initial 
denial  of  the  requested  correction.  (3) 
All  appeals  must  also  specify:  (a)  The 
records  to  which  the  appeal  relates,  (b) 
the  date  of  the  initial  request  made  for 
correction  of  the  records,  and  (c)  the 
date  that  the  initial  denial  of  the  request 
for  correction  was  received.  (4)  All 
appeals  must  also  specify  the  reasons 
for  the  requester's  disagreement  with 
the  initial  denial  of  correction  and  must 
include  any  applicable  supporting 
evidence.  (5)  Appeals  should  be 
addressed  to  the  Commissioner,  Bureau 
of  the  Public  Debt.  Washington,  DC 
20239-0001.  or  as  otherwise  provided  in 
the  applicable  appendix  to  31  CFR  part 
1,  subpart  C. 

CO«rfSTI»iO  re:  CORD  f»«OC  F  DiJBf  •-:. 

See  "Notification  Procedure"  and 
"Record  Access  P'rocedures  " 

RtCORO  SOURCE  CATEGORIES. 

Information  on  records  in  the  system 
is  furnished  by  the  individuals  listed  in 
"Categories  of  Individuals"  or  their 
authorized  representatives,  by  creditors, 
by  supervisors,  medical  personnel,  other 
employees,  or  as  the  result  of  security 
investigations. 

SV'STEM  EMEMP^'EC  H»OM   CSPTAiK  f'BCv    S'O'-S 
OF  THE  ACT: 

None 

Treasury  'BPD  OCI 
SYSTEM  NAME: 

United  States  Savings  Type 
Securities — Treasury /BPD. 

S'S-'EW  iOC*^!OH: 

Bureau  of  the  Public  Debt: 
Washington,  DC;  Parkersburg,  WV;  and 
Ravenswood,  WV.  Federal  Reserve 
Banks  and  Branches  located  at:  Atlanta. 
CA:  Baltimore,  MD:  Birmingham,  AL; 
Boston,  MA:  Buffalo,  NY;  Charlotte,  NC: 
Chicago.  IL:  Cincinnati,  OH;  Cleveland. 
OH;  Dallas.  tX;  Denver.  CO:  Detroit,  MI: 
Houston,  TX;  Jacksonville,  FL;  Kansas 
City.  MO;  Little  Rock.  AR:  Memphis.  TN: 
Los  Angeles.  CA;  Louisville.  KY:  Miami. 
FL;  Minneapolis.  MN;  Nashville.  TN; 
New  Orleans,  LA;  New  York,  NY; 
Oklahoma  City,  OK;  Omaha,  NE; 
Philadelphia,  PA;  Pittsburgh,  PA; 
Portland,  OR;  Richmond,  VA;  Salt  Lake 
City,  UT;  San  Antonio.  TX;  San 
Francisco.  CA;  Seattle.  WA;  and  St. 
Louis.  MO. 
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CATTOOntES  OF  INOfVtOOAi.8  COVCREO  Br  TWt 
SYSTtHr. 

Present  and  former  owners  of, 
claiman'9  to,  persons  entitled  to,  and 
inquirers  concerning  United  Slates 
savings-type  securities  and  interest 
thereon — including,  but  not  limited  to. 
United  States  Savings  Bonds.  Savings 
Notes.  Retirement  Plan  Bonds,  and 
Individual  Retirement  Bonds. 

CATEGORIES  Of  RECORDS  m  THE  SVSTEM: 

(1)  Issuance:  Records  relating  to 
registration,  issuance,  and 
correspondence  in  connection  with 
issuance  of  savings-type  securities.  (2) 
Holdings:  Records  documenting 
ownership,  status,  payments  by  date 
and  account  numbers,  and  inscription 
information;  interest  activity; 
correspondence  in  connection  with 
notice  of  change  of  name  and  address; 
non-receipt  or  over-  and  underpayments 
of  interest  and  principal;  and  numerical 
registers  of  ownership.  Such  records 
include  information  relating  to  savings- 
type  securities  held  in  safekeeping  in 
conjunction  with  the  Department's 
program  to  deliver  such  securities  to  the 
owners  or  persons  entitled.  (3) 
Transactions  (redemptions,  payments. 
and  reissues):  Records,  which  include 
securities  transaction  requests;  interest 
activity;  legal  papers  supporting 
transactions;  applications  for  disposition 
or  payment  of  securities  and/  or  interest 
thereon  of  deceased  or  incapacitated 
owners;  records  of  retired  securities; 
and  payment  records.  (4)  Claims: 
Records  including  correspondence 
concerning  lost,  stolen,  destroyed  or 
mutilated  savings-type  securities;  bonds 
of  indemnity;  legal  documents 
supporting  claims  for  relief;  and  records 
of  caveats  entered.  (5)  Inquiries:  Records 
of  correspondence  with  individuals  who 
have  requested  iriformation  concerning 
savings-type  securities  and/or  interest 
thereon. 

AUTHORITy  FOR  MAI^TTNANCE  Of  'WE 

SVSTEIVt: 

31  U.S.C.  3101  et  seq.  and  5  U.S.C.  301. 

ROUTINE  USES  Of  RECORDS  MAl»rr*lNED  W 
TM€  SYSTEM,  IMCLUOmC  CATEGORIES  01= 
USERS  AND  THE  PURPOSES  OF  SUCH  USES; 

A  record  or  iniorm<ition  from  a  record 
maintained  in  this  system  of  records 
may  be  disclosed  as  a  routine  use  to:  (1) 
Agents  or  contractors  of  the  Department 
for  the  purpose  of  administering  the 
public  debt  of  the  United  States;  (2) 
next-of-kin.  voluntary  guardian,  legal 
representative  or  successor  in  interest  of 
a  deceased  or  incapacitated  owner  of 
securities  and  others  entitled  to  the 
reissue,  distribution,  or  payment  for  the 
purpose  of  assuring  equitable  and  lawful 
disposition  of  securities  and  interest;  (3) 


either  co-owner  for  bonds  registered  in 
that  form  or  to  the  beneficiary  for  bonds 
registered  in  that  form,  provided  that 
acceptable  proof  of  death  of  the  owner 
is  submitted;  (4)  the  Internal  Revenue 
Service  for  the  purpose  of  facilitating 
collection  of  the  tax  revenues  of  the 
United  States;  (5)  the  Department  of 
Justice  in  connection  with  lawsuits  to 
which  the  Department  of  the  Treasury  is 
a  party  or  to  trustees  in  bankruptcy  for 
the  purpose  of  carrying  out  their  duties; 

(6)  the  Veterans  Administration  and 
selected  veterans  publications  for  the 
purpose  of  locating  owners  or  other 
persons  entitled  to  undeliverable  bonds 
held  in  safekeeping  by  the  Department; 

(7)  other  federal  agencies  to  effect 
salary  or  administrative  offset  for  the 
purpose  of  collecting  debts;  (8)  a 
consumer  reporting  agency,  including 
mailing  addresses  obtained  from  the 
Internal  Revenue  Service,  to  obtain 
credit  reports;  (9)  a  debt  collection 
agency,  including  mailing  addresses 
obtained  from  the  Internal  Revenue 
Service,  for  debt  collection  services;  (10] 
contractors  conducting  Treasury- 
sponsored  surveys,  polls,  or  statistical 
analyses  relating  to  the  marketing  or 
administration  of  the  public  debt  of  the 
United  States;  (11)  appropriate  Federal. 
State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license;  (12)  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations  or  in  connection 
with  criminal  law  proceedings  or  in 
response  to  a  subpoena;  (13)  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(14)  disclose  through  computer  matching 
information  on  individuals  owing  debts 
to  the  Bureau  of  the  Public  Debt  to  other 
Federal  agencies  for  the  purpose  of 
determining  whether  the  debtor  is  a 
Federal  employee  or  retiree  receiving 
payments  which  may  be  used  to  collect 
the  debt  through  administrative  or 
salary  offset;  (15)  to  disclose  through 
computer  matching  information  on 
holdings  of  savings-type  securities  to 
requesting  Federal  agencies  under 
approved  agreements  limiting  the 
information  to  that  which  is  relevant  in 
making  a  determination  of  eligibility  for 
Federal  benefits  administered  by  those 
agencies;  and  (16)  to  disclose  through 
computer  matching,  information  on 
individuals  with  whom  the  Bureau  of  the 
Public  Debt  has  lost  contact,  to  other 
Federal  agencies  for  the  purpose  of 


utilizing  Ir'AcT  forwarding  sen.-ices  to 
advise  these  individuals  that  they 
should  contact  the  Bureau  about 
returned  payments  and/or  matured 
unredeemed  securities. 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

Debtor  information  is  aiso  furnished, 
in  accordance  with  5  U.S.C.  552a  (b)(12) 
and  section  3  of  the  Debt  Collection  Act 
of  1982,  fo  consumer  reporting  agencies 
to  encourage  repayment  of  an  overdue 
debt. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  are  stored  in 
their  original  form  in  file  cabinets,  as 
information  in  electronic  media,  or  on 
microform. 

RETRIEVABILITY- 

Information  can  be  retrieved 
alphabetically  by  name,  bend  serial 
numbers,  or,  in  some  cases,  numerically 
by  social  security  number.  In  the  case  of 
securities,  except  Series  G  savings 
bonds,  registered  in  more  than  one 
name,  information  relating  thereto  can 
only  be  retrieved  by  the  name,  or,  in 
some  cases,  the  social  security  number 
of  the  first-named  co-owner. 

SAFEGUARDS: 

Information  is  contained  in  secure 
buildings  or  in  areas  which  are  occupied 
either  by  o^'ficers  and  responsiiile 
employees  of  the  Department  who  are 
subject  to  personnel  screening 
procedures  and  to  the  Treasury 
Department  Code  of  Conduct  or  by 
agents  of  the  Department  who  are 
required  by  the  Department  to  riiaintain 
proper  control  over  records  while  in 
their  custody.  Additionally,  since  in 
most  cases,  numerous  steps  are  involved 
in  the  retrieval  process,  unauthorized 
persons  would  be  unable  to  retrieve 
information  tn  meaningful  form. 
Information  stored  m  electronic  media  is 
safeguarded  by  automatic  data 
processing  security  procedures  in 
addition  to  physical  security  measures. 

RETENTION  AND  DISPOSAL; 

Rpr.ords  of  holdings,  forms, 
documents,  and  other  legal  papers 
which  constitute  the  basis  for 
transactions  subsequent  to  original  issue 
are  maintained  for  such  time  as  is 
necessary  to  protect  the  legal  rights  and 
interests  of  the  United  States 
Government  and  the  persons  affected,  or 
otherwise  until  they  are  no  longer 
historically  significant.  Other  records 
are  disposed  of  at  varying  intervals  in 
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accordance  with  records  retention 
schedules  reviewed  and  approved  by 

the  National  Archives  and  Records 
Administration  (N'ARA).  All  records  are 
destroyed  by  shredding,  incineration,  or 
maceration.  Records  in  electronic  media 
are  electronically  erased  using  accepted 
techniques. 

SVSTEM  MANAGER<S)  AMD  AOORESS: 

Commissioner,  Bureau  of  the  Puhdic 
D.-bt,  Washington,  DC  2023'J-aO01. 

NOTIFICATKM  PROC£OURE: 

Address  inquiries  and  initial  requests 

for  correction  of  records  to-  Privacy  Act 
Request.  Assistant  Commissioner, 
Sijvings  Bund  Operations  Office,  Bureau 
of  the  Public  Debt.  Parkersburg,  WV 
26106-1328.  (304)  420-6516.  Inquiries 
should  include  the  full  name,  social 
security  number,  address,  and  security 
serial  number(s).  if  known. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wi.^h  to  request 
access  to  records  reldting  to  them  or 
who  wish  to  request  correction  of 
records  they  believe  to  be  in  error 
should  submit  such  requests  pursuant  to 
the  procedures  set  out  below  in 
compliance  with  the  applicable 
'pgulations  {31  CFR  part  1.  subpart  C). 
Requests  which  do  not  comply  fully  with 
these  procedures  may  result  in 
noncompliance  with  the  request,  but  will 
he  answered  to  the  extent  possible. 

Requests  for  access  to  records:  (1)  A 
request  for  access  to  records  must  be  m 
writing,  signed  by  the  individual 
concerned,  clearly  indicate  that  the 
request  is  made  pursuant  to  the  Privacy 
Act  of  1974.  The  Bureau  reserves  the 
right  to  require  additional  verification  of 
an  individual's  identity.  (2)  The  request 
must  specify  the  Bureau  system  of 
records  within  which  the  desired 
records  are  located  as  well  as  the 
categories  of  records  within  the  system. 
These  categories  are  set  out  in  the 
.ippiicable  system  of  records 
description.  (3j  In  the  case  of  rt-quesis 
for  information  concerning  holdings  of 
securities,  the  type  of  security  involved 
(e.g..  Series  E  and  EE  savings  bonds. 
Series  H  and  HH  savings  bonds,  savings 
notes,  retirement  plan  bonds)  must  be 
specified.  Additionally,  the  request 
should,  to  the  extent  possible,  specify: 
The  approximate  date  of  issue,  serial 
number(s),  exact  form  of  registration. 
social  security  number  and  address. 
Requests  which  do  not  furnish  all  or 
some  of  the  above  information  will  be 
complied  with  to  the  extent  possible,  but 
may  be  subject  to  the  requirement  that 
additional  identifying  evidence  be 
furnished.  (4)  Requests  for  information 
concerning  records  of  holdings  of 


securities,  except  Series  G  savings 
bonds  registered  in  co-ownership  form, 
must  be  accompanied  by  the  name  and, 
wherever  possible,  the  social  security 
number  of  the  first-named  co-owner. 
Requests  for  information  conceminvj 
securities  registered  in  beneficiary  form 
must  also  be  accompanied  by  the  name 
and  social  security  number  of  the  owner 
thereof  and,  if  made  bv  the  beneficiary, 
must  be  accompanied  by  proof  of  death 
of  the  registered  owner.  (5)  Requests  for 
records  of  holdings  or  other  information 
concerning  a  deceased  or  incapacitated 
individual  should  be  accompanied  either 
by  evidence  of  the  requester's 
appointment  as  legal  representative  of 
the  estate  or  the  individual  or  by  a 
statement  attesting  that  no  such 
representative  has  been  appointed  and 
giving  the  nature  of  the  relationship 
between  the  requester  and  the 
individual.  (6)  The  request  must  state 
whether  the  requester  wishes  to  be 
notified  that  the  record  exists  or  desires 
to  inspect  or  obtain  a  copy  of  the  record. 
If  a  copy  of  the  record  is  desired,  the 
requester  must  agree  to  pay  the  fees  for 
copying  the  documents  in  accordance 
with  31  CFR  part  1,  subpart  C. 

Requests  for  correction  of  records;  (1) 
A  request  by  an  individual  for 
correction  of  records  should  be  in 
writing,  be  signed,  and  clearly  state  that 
the  request  is  made  pursuant  to  the 
Privacy  Act  of  1974.  (2)  The  request  for 
correction  should  specify:  (a)  The  dates 
of  the  prior  correspondence  with  the 
Bureau  concerning  the  records  in 
question;  (b)  the  specific  records  alleged 
to  be  incorrect;  (c)  the  correction 
requested;  and  (d)  the  reasons  therefor. 
(3)  The  request  must  include  any 
available  evidence  in  support  of  the 
request. 

Appeals  from  an  initial  denial  of  a 
request  for  correction  of  records;  (1)  An 
appeal  from  an  initial  denial  of  a  request 
for  correction  of  records  must  be  in 
writing,  be  signed  by  the  individual 
involved  and  clearly  state  that  it  is 
made  pursuant  to  the  Privacy  Act  of 
1974.  (2)  All  appeals  must,  to  be  handled 
under  the  Pnvary  Act  procedures,  be 
delivered  to  the  address  set  forth  for 
submission  of  appeals  wnthin  35  days  of 
the  individual's  n?ceipt  of  the  initial 
denial  of  the  requested  correction.  (3) 
All  appeals  must  specify  (a)  the  records 
to  which  the  appeal  relates,  (b)  the  date 
of  the  initial  request  made  for  correction 
of  the  records,  and  (c)  the  date  that 
initial  denial  of  the  request  for 
correction  was  rfM:eived  (4)  A\\  appfMis 
must  also  specify  the  reasons  for  thi^ 
requestor's  disagreement  with  the  initial 
denial  of  correction  and  must  include 
(iny  applicable  supporting  evidence.  (5) 
Appeals  should  be  addressed  to  the 


Commissioner.  Bureau  of  the  Pubhc 
Debt,  Washington.  DC  20239-0001.  or  as 
otherwise  provided  in  the  applicable 
appendix  to  31  CFR  part  1.  subpart  C 

CONTESTH«0  RfCOfTO  W»OCf  txmf  S 

See  "Notificatio:^.  i':!;<,.i.U-ri,    and 
"Record  Access  Procedures." 

RECORD  SOU«Ct  CAftGOnHS 

Information  on  records  in  this  system 
is  furnished  by  the  individuals  or  their 
authorized  representatives  as  listed  in 
"Categories  of  Individuals"  and  issuing 
agents  for  securities  or  is  generated 
within  the  system  itself. 

SvS'^EIil  lXtMP~'lD  PROM  Cf-'Alh,   t>«OVIStONS 
Of   THE  ACT 

None. 

T'e»»j'-y'BPD    ;X:,:> 

SvSTEm  HAMC 

United  States  Securities  (Other  than 
Savings  Type  Securities) — Treasury/ 
BPD. 

S'STtM  LOCATIOH 

bureau  of  ine  Public  Debt: 
Washington.  DC:  Parkersburg.  WV;  and 
Ravens  wood.  WV;  Federal  Reserve 
Banks  and  Branches  located  at;  Atlanta, 
GA;  Baltimore,  MD:  Birmingham.  AL; 
Boston,  MA;  Buffalo.  NY;  Charlotte.  NG 
Chicago,  IL;  Cincinnati.  OH;  Cleveland. 
OH:  Dallas.  TX;  Denver.  Ca  Detroit.  MI; 
Houston.  TX;  Jacksonville.  FU  Kansas 
City.  MO:  Little  Rock.  AR:  Los  Angeles. 
CA;  Louisville.  KY;  Memphis.  TN; 
Miami.  FL;  Minneapolis,  MN;  Nashville, 
TN;  New  Orleans.  LA:  New  York.  NY; 
Oklahoma  City.  OK:  Omaha.  NE: 
Philadelphia.  PA:  Pittsburgh.  PA; 
Portland.  OR;  Richmond.  VA;  Salt  Lake 
City.  UT;  San  Antonio,  TX;  San 
Francisco.  CA;  Seattle,  WA:  and  Sl 
Louis,  MO 

CATFCORIES  O*  INOiV  iDU  A,...-!  C  in  v  f  H  «• ';.  B 'f   '  hc 
S'STtM: 

Present  and  former  owners  of. 
subscribers  to.  claimants  to.  persons 
entitled  to,  and  inquirers  concerning 
United  States  Treasury  securities 
(except  savings-type  securities)  and 
interest  thereon  and  such  securities  for 
which  the  Treasury  acts  as  agent 
including,  but  not  limited  to,  Treasury 
Bonds,  Notes  and  Bills;  Adjusted  Service 
Bonds;  Armed  Forces  Leave  Bonds:  and 
Federal  Housing  Administration 
nehenture« 

CATEGORtES  Of  M COflOS  »t  THt  SrSTlMC 

i: :  Is'i'i.t"'  I'  H>"  ■•.•r'*s  relating  to 
tenders  ti  !«   '"criptions,  advices  of 
shipment,  requests  (applications)  for 
original  issue,  and  correspondence 
concerning  erroneous  Issue  and 
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nonreceipt  of  securities.  (2)  Holdings: 
Records  of  ownership  and  interest 
activity  on  registered  or  recorded  United 
States  securities  (other  than  savings- 
type  securities);  change  of  name  and 
address  notices:  correspondence 
concerning  errors  in  registration  or 
recordation:  nonreceipt  or  over  and 
underpayments  of  interest  and  principal; 
records  of  interest  activity:  records  of 
unclaimed  accounts;  and  letters 
concerning  the  New  York  State  tax 
exemption  for  veterans  of  World  War  I. 

(3)  Transactions  (redemptions, 
payments,  reissues,  transfers,  and 
exchanges):  Records  which  include 
securities  transaction  requests;  legal 
papers  supporting  transactions; 
applications  for  transfer,  disposition,  or 
paym.ent  of  securities  of  deceased  or 
incompetent  owners;  records  of  Federal 
estate  tax  transactions:  certificates  of 
ownership  covering  paid  overdue  bearer 
securities;  records  of  erroneous 
redemption  transactions:  records  of 
retired  securities:  and  payment  records. 

(4)  Claims:  Records  including 
correspondence  concerning  lost,  stolen, 
destroyed,  or  mutilated  United  States 
securities  (other  than  savings-type 
securities)  or  securities  for  which  the 
Treasury  acts  as  agent  and  interest 
coupons  thereon:  bonds  of  indemnity: 
legal  documents  supporting  claims  for 
relief;  and  records  of  caveats  entered. 

(5)  Inquiries:  Records  of  correspondence 
with  individuals  who  have  requested 
information  concerning  United  States 
Treasury  securities  (other  than  savings- 
type  securities)  or  securities  for  which 
the  Treasury  acts  as  agent.  (6)  All  the 
above  categories  of  records  except  "(4) 
Claims"  include  records  of  Treasury 
Bills,  notes,  and  bonds  in  the 
TREASURY  DIRECT  Book-entry 
Securities  System, 

AUTHOSl-V  FOR  MAINTENANCE  OF  THE 

system; 

•  ;■  s  r  iini  (>>  =an  qpfj  5U.S.C.  301. 

POU'  Ht  JSES  OF  PECCR33  M/s  STAINEO  IN 
THE  SVS'EM.  iNCluD'MG  CATEGORIES  OF 
USERS  ANO  THE  PURPOSE  OF  SUCH  USES: 

A  record  or  information  from  a  record 
maintained  in  this  system  of  records 
may  be  disclosed  as  a  routine  use  to:  (1) 
Agents  or  contractors  of  the  Department 
for  the  purpose  of  administering  the 
public  debt  of  the  United  States:  (2) 
next-of-kin,  voluntary  guardian,  legal 
representative  or  successor  in  interest  of 
a  deceased  or  incapacitated  owner  of 
securities  and  others  entitled  upon 
transfer,  exchange,  distribution,  or 
payment  for  the  purpose  of  assuring 
equitable  and  lawful  disposition  of 
securities  and  interest;  (3)  any  of  the 
owners  if  the  related  securities  are 


registered  or  recorded  in  the  names  of 
two  or  more  owners;  (4)  the  Internal 
Revenue  Service  for  the  purpose  of 
facilitating  the  collection  of  the  tax 
revenues  of  the  United  States;  (5)  the 
Department  of  Justice  in  connection  with 
lawsuits  to  which  the  Department  of  the 
Treasury  is  a  party  or  to  trustees  in 
bankruptcy  for  the  purpose  of  carrying 
out  their  duties;  (6)  the  Veterans 
Administration  when  it  relates  to  the 
holdings  of  Armed  Forces  Leave  Bonds 
to  facilitate  the  redemption  or 
disposition  of  these  securities;  (7)  other 
federal  agencies  to  effect  salary  or 
administrative  offset  for  the  purpose  of 
collecting  debts;  (8)  a  consumer 
reporting  agency,  including  mailing 
addresses  obtained  from  Internal 
Revenue  Service,  to  obtain  credit 
reports;  (9)  a  debt  collection  agency, 
including  mailing  addresses  obtained 
from  the  Internal  Revenue  Service,  for 
debt  collection  services:  (10)  contractors 
conducting  Treasury-sponsored  surveys, 
polls,  or  statistical  analyses  relating  to 
marketing  or  administration  of  the 
public  debt  of  the  United  States:  (11) 
appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license;  (12)  a  court,  magistrate, 
or  administrative  tribunal  in  the  course 
of  presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena;  (13)  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains:  (14)  disclose  through 
computer  matching  information  on 
individuals  owing  debts  to  the  Bureau  of 
the  Public  Debt  to  other  Federal 
agencies  for  the  purpose  of  determining 
whether  the  debtor  is  a  Federal 
employee  or  retiree  receiving  payments 
which  may  be  used  to  collect  the  debt 
through  administrative  or  salary  offset; 
(15)  disclose  through  computer  matching 
information  on  holdings  of  Treasury 
securities  to  requesting  Federal  agencies 
under  approved  agreements  limiting  the 
information  to  that  which  is  relevant  in 
making  a  determination  of  eligibility  for 
Federal  benefits  administered  by  those 
agencies;  and  (16)  disclose  through 
computer  matching,  information  on 
individuals  with  whom  the  Bureau  of  the 
Public  Debt  has  lost  contact,  to  other 
Federal  agencies  for  the  purpose  of 
utilizing  letter  forwarding  services  to 
advise  these  individuals  that  they 
should  contact  the  Bureau  about 


returned  pciyments  and/or  mc'.tjred 
unredeemed  securities 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

Debtor  information  is  also  furnished, 
in  accordance  with  5  U.S.C.  552a  (b)(12) 
and  section  3  of  the  Debt  Collection  Act 
of  1982,  to  consumer  reporting  agencies  ' 
to  encourage  repayment  of  an  overdue 
debt. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  are  stored  in 
their  original  form  in  file  cabinets,  as 
information  in  electronic  media,  or  on 
microform. 

RETRIEVABILITV: 

Information  can  be  retrieved  by  Social 
Security  or  account  number,  or,  in  some 
cases,  alphabetically  by  name  or 
numerically  by  security  serial  number. 
In  the  case  of  securities  registered  in 
more  than  one  name,  information 
relating  thereto  can  generally  only  be 
retrieved  by  Social  Security  number  or 
by  the  name  of  the  first-named  owner. 

SAFEGUARDS: 

Information  is  contained  in  secure 
buildings.  Federal  Records  Centers,  or  in 
areas  which  are  occupied  either  by 
officers  and  responsible  employees  of 
the  Department  who  are  subject  to 
personnel  screening  procedures  and  to 
the  Treasury  Department  Code  of 
Conduct  or  by  agents  of  the  Department 
who  are  required  by  the  Department  to 
maintain  proper  control  over  records 
while  in  their  custody.  Additionally, 
since  in  most  cases,  numerous  steps  are 
involved  in  the  retrieval  process, 
unauthctfized  persons  would  be  unable 
to  retrieve  information  in  a  meaningful 
form.  Information  stored  in  electronic 
media  is  safeguarded  by  automatic  data 
processing  security  procedures  in 
addition  to  physical  security  measures. 
Additionally,  for  those  categories  of 
records  stored  in  computers  with 
terminal  access,  the  information  cannot 
be  obtained  or  modified  without  proper 
passwords  and  preauthorized  functional 
capability. 

RETENTION  AND  OiSPOSAU 

Records  of  holdings,  forms, 
documents,  and  other  legal  papers 
which  constitute  the  basis  for 
transactions  subsequent  to  original  issue 
are  maintained  for  such  time  as  is 
necessary  to  protect  the  legal  rights  and 
interests  of  the  U.S.  Government  and  the 
persons  affected,  or  otherwise  until  they 
are  no  longer  historically  significant. 
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Other  records  are  disposed  of  at  varying 
intervals  in  accordance  with  records 
retention  schedules  reviewed  and 
approved  by  the  National  Archives  and 
Records  Administration  (N'.A.RA),  Al! 
records  are  destroyed  by  shredding, 
incineration,  or  maceration.  Records  in 
electronic  media  are  electronically 
erased  usir^g  accepted  techniques. 

SYSTEM  MANAQERfS)  AND  ADDRESS. 

Commissioner.  Bureau  of  the  Pubhc 
Debt,  Washington.  DC  2D239-Wm. 

K0TIF1CAT10N  PROCEDURE: 

Individuals  may  submit  their  requests 

fur  determination  if  the  systr-m  contains 
records  pertaining  to  them  or  for  access 
to  records  as  provided  under  "Records 
access  procedures"  and  "Requests  for 
dccess  to  records".  Contesting  records 
procedures  or  requests  for  correction  of 
rt^cords  and  appeals  from  an  initial 
denial  of  a  request  for  correction  of 
records  m.ay  be  submitted  as  provided 
under  the  applicable  heading  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  request 
access  to  records  relating  to  them  or 
who  wish  to  request  correction  of 
records  they  believe  to  be  tn  error 
should  submit  such  requests  pursuant  to 
the  procedures  set  out  below  in 
compliance  with  the  applicable 
regulations  (31  CFR  part  1,  subpart  C). 
Requests  which  do  not  comply  fully  with 
these  procedures  may  result  in 
noncompliance  with  the  request,  but  will 
be  answered  to  the  extent  possible. 

Requests  for  access  to  records  (1) 
Request  by  individuals  about  securities 
they  own:  (a)  For  Treasury  bills,  notes, 
or  bonds  held  In  the  Treasury  Direct 
Book — entry  Securities  System: 
Individuals  may  contact  the  nearest 
Federal  Reserve  Bank  or  Branch  or  the 
Bureau  of  the  Public  Debt  as  listed  in 
appendix  1  to  this  system  of  records 
Individuals  should  provide  sufficient 
information,  including  their  Social 
Security  number,  to  identify  themselves 
as  owners  of  securities  and  sufficient 
information,  including  account  number, 
to  identify  their  Treasury  Direct  account, 
(b)  For  all  other  categories  of  records  in 
this  system  of  records:  Individual 
owners  should  contact:  Office  of  the 
Assistant  Commissioner  (Securities  and 
Accounting  Services).  Bureau  of  the 
Public  Debt.  Washington.  DC  20239- 
0001.  Requests  should  contain 
information  to  identify  themselves 
including  name,  address,  and  Social 
Security  number:  the  type  of  security 
involved  such  as  a  registered  note  or 
bond,  an  Armed  Forces  Leave  Bond, 
etc.;  and,  to  the  extent  possible,  specify 
the  loan,  issue  date,  denomination, 


exact  form  of  registration,  and  other 
information  about  the  securities.  (2) 
Requests  by  individuals  who  are 
representatives  of  owners  or  their 
estates  require  appropriate  authority 
papers.  Write  to:  Office  of  the  Assistant 
Commissioner  (Securities  and 
Accounting  Services),  Bureau  of  the 
Public  Debt,  Washington.  DC  2023&- 
0001,  to  obtain  information  on  these 
requirements.  (3)  In  all  cases;  The 
request  for  information  will  be  honored 
only  if  the  identity  and  right  of  the 
requester  to  the  information  have  been 
established, 

CONTESTING  RECORDS  PROCEDURES: 

(1)  A  request  t)y  an  individual 
contesting  records  procedures  or  for 
correction  of  records  should  be  in 
writing,  be  signed,  and,  in  order  for  the 
Privacy  Act  procedures  to  apply,  state 
that  the  request  is  made  pursuant  to  the 
Privacy  Act  of  1974.  (2)  The  request 
should  specify;  (a)  The  dates  of  the  prior 
correspondence  with  the  Bureau  or  a 
Federal  Reserve  Bank  or  Branch 
concerning  the  records  in  question,  (b) 
the  specific  records  involved,  (c)  the 
change  or  correction  requested,  and  (d) 
the  reasons  therefor.  (3)  The  request 
must  include  any  available  evidence  in 
support  of  the  request  and  should  be 
sent  to:  Assistant  Commissioner 
(Securities  and  Accounting  Services), 
Bureau  of  the  Public  Debt.  Washington. 
DC  20239-0001. 

Appeals  from  an  Initial  Denial  of  a 
Request  for  Correction  of  Records:  (1) 
An  appeal  from  an  initial  denial  of  a 
request  for  correction  of  records  must  be 
in  writing,  be  signed  by  the  individual 
involved,  and.  m  order  for  the  Privacy 
Act  procedures  to  apply,  state  that  it  is 
made  pursuant  to  the  Privacy  Act  of 
1974.  (2)  Ail  appeals  must,  to  be  handled 
under  the  Privacy  Act  procedures,  be 
delivered  to  the  address  set  forth  for 
submission  of  appeals  within  35  days  of 
the  individual's  receipt  of  the  initial 
denial  of  the  requested  correction.  (3) 
All  appeals  must  specify;  (a)  The 
records  to  which  the  appeal  relates,  (b) 
the  date  the  initial  request  for  correction 
of  the  records  was  made,  and  (c)  the 
date  that  initial  denial  of  the  request  for 
correction  was  received.  (4)  All  appeals 
must  also  specify  the  reasons  for  the 
requester's  disagreement  with  the  initial 
denial  of  correction  and  must  include 
any  applicable  supporting  evidence.  (5) 
Appeals  should  be  addressed  to  the 
Corrimissioner.  Bureau  of  the  Public 
Debt.  Washington.  DC  20239-0001,  or  as 
otherwise  provided  in  the  applicable 
appendix  to  31  CFR  pari  1,  subpart  C 


RECORD  SOURCE  CATEGORIES: 

information  contained  m  records  in 
the  system  is  furnished  by  the 
individuals  or  their  authorized 
representatives  as  listed  in  "Categories 
of  Individuals,"  or  is  generated  within 
the  sj'stem  itself 

SYSTEM  EXEll»»n-ED  FROM  CfUTaiw  imOviS)(>«S 
OF  THE  ACT 

None. 
Appendix 

This  appendix  lists  the  place*  thai  may  t>e 
contacted  by  individuals  when  inquiring 
about  their  securities  accounts  maintained  in 
Treasury  Direct  The  initials  "FRB  '  stand  for 
Federal  Reserve  Bank  or  Branch. 

FRB  Atlanta 

Visits:  104  Marietta  Street  NW..  Atlanta. 
Georgia:  Mail:  104  Marietta  St.,  NW.,  Atlanta. 
GA  30303;  Telephone:  (recording)  404-521- 
8657  (other)  404-521-8673. 

FRB  Baltimore 

Visits:  502  South  Sharp  Street,  Baltimore, 
Maryland;  Mait.  P.O.  Box  1378,  Baltimore, 
MD  21203;  Telephone:  301-576-3300 

niB  Birmingham 

Visits:  1801  Fifth  Avenue.  North. 
Birmingham.  Alabama;  Mail:  P.O.  Box  10447. 
Birmingham.  AL  35832;  Telephone'. 
(recording)  205-731-8702;  (other)  205-731- 
8708. 

FRB  Boston 

Visits:  600  Atlantic  Avenue.  Boston. 
Massachusetts;  Mail:  P.O.  Box  2076,  Boston. 
MA  02106;  Telephone  (recording)  617-573- 
3805;  (other)  617-e73-38ia 

FRB  Buffalo 

Visits:  160  Delaware  Avenue.  Buffalo,  New 
York:  Mail:  P.O.  Box  961,  Buffalo.  NY  14240 
0961;  Telephone:  (recording)  716-849-5158: 
(other)  716-«4»-603a 

FRB  Charlotte 

Visits:  530  East  Trade  Street  Charlotte. 
NC:  Mail:  P.O.  Box  30248,  Charlotte,  NC 
28230;  Telephone:  (recording)  704-358-2424; 
(other)  704-358-2100. 

FRB  Chicago 

Visits:  230  South  LaSalle  Street  Chicago, 
Illinois;  Mail:  P.O.  Box  834.  Chicago.  IL  6069a 
Telephone,  (recording)  312-786-1110.  (other) 
312-322-5369. 

FRB  Cincinnati 

Visits:  150  East  Fourth  Street.  Cincinnati. 
Ohio:  Mail:  P.O.  Box  999.  Cincinnati.  OH 
45102;  Telephone:  513-721-4787.  ext.  334. 

FRB  Cleveland 

Visits:  1455  East  Sixth  Street.  Cleveland. 
Ohio:  Mail:  P.O.  Box  6387,  Cleveland,  OH 
44101:  Telephone:  216-579-2490. 

FRB  Dallas 

Visits:  400  South  Akard  Street.  Dallas. 
Texas;  Mail:  Securities  Dept..  Station  K.  400 
South  Akard  Street  Dallas.  TX  75222: 
Telephone.  214-651-6362. 
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FRB  Denver 

Visits:  1020  16th  Street.  Denver.  Colorado; 
Mail:  P.O.  Box  5228.  Terminal  Annex. 
Denver.  CO  80217:  Telephone:  (recording) 
303-572-2475:  (other)  303-572-2470  or  2473. 

FRB  Detroit 

Visits:  160  West  Fort  Street.  Detroit. 
Michigan:  Moil:  P.O.  Box  1059.  Detroit.  MI 
48231;  Telephone,  (recording)  313-963-^936; 
(other)  313-964-6157. 

FRB  Houston 

Visits:  1701  San  Jacinto  Street.  Houston, 
Texas;  Mail:  P.O.  Box  257a  Houston.  TX 
77252:  Telephone.  713-659--M33. 

FRB  Jacksonville 

Visits:  800  West  Water  Street,  Jacksonville, 
Florida;  Mail:  P.O.  Box  2499.  Jacksonville.  FL 
32231-2499;  Telephone,  (recording)  904-632- 
1178;  (other)  904-632-1179  or  1190. 

FRB  Kansas  City 

Visits:  925  Grand  Avenue.  Kansas  City. 
Missouri:  Maih  P.O.  Box  440,  Kansas  City. 
MO  64198;  Telephone,  (recording)  816-881- 
2767;  (other)  816-881-2409. 

FRB  Little  Rock 

Visits:  325  West  Capitol  Avenue,  Little 
Rock.  Arkansas;  Mail:  P.O.  Box  1261,  Little 
Rock.  AR  72203;  Telephone.  501-372-5451, 
ext.  272. 

FRB  Los  Angeles  ' 

Visits:  950  South  Grand  Avenue,  Los 
Angeles.  California;  Mail:  P.O.  Box  2077. 
Terminal  Annex.  Los  Angeles,  CA  90051: 
Telephone.  213-624-739a 

FRB  Louisville 

Visits:  410  South  Fifth  Street.  Louisville, 
Kentucky:  .Mail:  P.O.  Box  32710.  Louisville. 
KY  40232:  Telephone,  (recording)  502-568- 
9232;  (other)  502-568-9236  or  9238. 

FRB  Memphis 

Visits:  200  North  Main  Street.  Memphis. 
Tennessee;  Maih  P.O.  Box  407.  Memphis.  TN 
38101:  Telephone.  901-52^-7171,  ext.  225  or 
641. 

FRB  Miami 

Visits:  9100  NW.  Thirty-Sixth  Street, 
Miami,  Florida;  Mail:  P.O.  Box  520647.  Miami. 
FL  33152;  Telephone,  (recording)  305-593- 
9923;  (other)  305-591-2065. 

FRB  Minneapolis 

Visits:  250  Marquette  Avenue.  Minneapolis. 
Minnesota:  Mail:  250  Marquette  Avenue, 
Minneapolis.  MN  55480:  Telephone: 
(recording)  612-340-2051;  (other)  612-340- 
2075.  , 

FRB  Nashville 

Visits:  301  Eighth  Avenue,  North.  Nashville. 
Tennessee:  Mail:  301  Eighth  Avenue,  N., 
Nashville.  TN  37203-4407;  Telephone:  615- 
251-7100. 

FRB  New  Orleans 

Visits:  525  St.  Charles  Avenue.  New 
Orleans.  Louisiana;  Mail:  P.O.  Box  61630. 
New  Orleans.  LA  70161:  Telephone: 
(recording)  504-522-1659;  (other)  504-586- 
1505.  ext.  293. 


FRB  New  York 

Visits:  33  Liberty  Street,  New  York.  New 
York;  Mail:  Federal  Reserve,  P.O.  Station. 
New  York.  NY  10045:  Telephone,  (recording) 
212-720-5823:  (other)  212-720-6619. 

FRB  Oklahoma  City 

Visits:  226  Dean  A.  McGee  Avenue, 
Oklahoma  City,  Oklahoma,  Maih  P.O.  Box 
25129.  Oklahoma  City,  OK  73125;  Telephone: 
(recording)  405-270-866ft  (other)  405-270- 
8652. 

FRB  Omaha 

Visits:  2201  Famam  Street,  Omaha, 
Nebraska;  Mail:  2201  Famam  Street,  Omaha. 
NE  68102;  Telephone,  (recording)  402-221- 
5638:  (other)  402-221-5636. 

FRB  Philadelphia 

Visits:  Ten  Independence  Mall, 
Philadelphia,  Pennsylvania;  Mail:  P.O.  Box 
90.  Philadelphia,  PA  19105;  Telephone. 
(recording)  215-574-6580;  (other)  215-574- 
6680. 

FRB  Pittsburgh 

Visits:  717  Grant  Street.  Pittsburgh. 
Pennsylvania;  .Mail:  P.O.  Box  867,  Pittsburgh, 
PA  15230-0867.;  Telephone:  (recording)  412- 
261-7988:  (other)  412-261-7863. 

FRB  Portland 

Visits:  915  S.W.  Stark  Street.  Portland. 
Oregon;  Mail:  P.O.  Box  3436,  Portland,  OR 
97208:  Telephone,  (recording)  503-221-5931: 
(other)  503-221-5932. 

FRB  Richmond 

Visits:  701  East  Byrd  StrPet.  Richmond. 
Virginia:  Mail:  P.O.  Box  27622.  Richmond,  VA 
23261:  Telephone.  804-697-8000. 

FRB  Salt  Lake  City 

Visits:  120  South  State  Street.  Salt  Lake 
City,  Utah;  Maih  P.O.  Box  30780.  Salt  Lake 
City.  LT  84130;  Telephone,  (recording)  801- 
322-7911;  (other)  801-322-7900. 

FRB  San  Antonio 

Visits:  126  East  Nueva  Street.  San  Antonio. 
Texas;  Mail:  P.O.  Box  1471.  San  Antonio.  TX 
78295:  Telephone,  (recording)  512-224-2141, 
ext.  311;  (other)  512-224-2141,  ext.  303  or  305. 

FRB  San  Francisco 

Visits:  101  Market  Street,  San  Francisco, 
California;  P.O.  Box  7702,  San  Francisco,  CA 
94120;  Telephone,  (recording)  415-882-9798: 
(other)  415-974-2330. 

FRB  Seattle 

Visits:  1015  Second  Avenue.  Seattle, 
Washington;  Mail:  Securities  Services  Dept., 
P.O  Box  3567.  Terminal  Annex,  Seattle.  WA 
98124:  Telephone,  (recording)  206-442-1650; 
(other)  206-442-1652. 

FRB  St.  Louis 

Visits:  411  Locust  Street,  St.  Louis. 
Missouri;  Maih  P.O.  Box  14915,  St.  Louis.  MO 
63178:  Telephone,  (recording)  314-444-8602; 
(other)  314-444-8665. 

United  States  Treasury,  Washington,  DC. 

Visits:  Bureau  of  the  Public  Debt,  Securities 
Transactions  Branch,  1300  C  Street.  SW.. 


Washington.  DC.  Ma,!.  Bureau  of  the  Public 
Debt.  Division  of  Customer  Senices. 
Washington.  DC  2n2.3*-0O01;  Telephone:  202- 
287-4113:  Device  for  hearing  impaired.  202- 
287-4097, 

Treasury/BPO  .004 

SYSTEM  NAME: 

Controlled  Access  Security  System— 
Treasiir>/BPD, 

SYSTEM  location; 

Bureau  of  the  Public  Debt. 
Parkersburg,  West  Virginia. 

categories  of  individuals  covered  by  the 
system: 

Bureau  of  the  Public  Debt  employees. 
employees  of  contractors  and  service 
companies,  and  ofricial  visitors. 

categories  of  records  in  the  system: 

A  record  is  created  for  each  access  to 
designated  areas  and  contains  the 
individual's  name;  card  number;  work 
shift;  access  level,  time.  date,  and 
location  of  each  use  of  the  access  card 
at  a  proximity  card  reader. 

authority  for  maintenance  of  the 
system; 

31  L'  S.C.  321:  41  CFR  101-20.103. 
routine  uses  of  records  maintained  in 

THE  system,  including  CATEGORIES  OF 
users  and  the  PURPOSES  OF  SUCH  USES; 

A  record  or  information  from  a  record 
mamfdined  in  this  system  may  be 
disclosed  as  a  routine  use  to:  (1) 
Appropriate  Federal.  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of.  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  license;  (2)  a  Federal.  State,  or 
local  agency  maintaining  civil,  criminal 
or  Other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3)  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presentina 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  or  in  connection 
with  criminal  law  proceedings,  or  in 
response  to  a  subpoena:  (4)  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C  "I'll  and  7114.  arbitrators  and 
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othpr  piirties  responsible  for  the 
administraticn  of  the  Federal  labor- 
nianagement  program  if  needed  in  the 
performance  of  their  authorized  duties. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  media  and  paper  records. 

retrievabiuty: 

information  on  individuals  can  be 
retrieved  by  name  or  card  number. 

SAFEGUARDS; 

Both  the  central  system  and  the 
peripheral  system  will  have  limited 
accessibility.  Paper  records  and 
magnetic  disks  are  maintained  in  locked 
fiie  cabinets  with  access  limited  to  those 
personnel  whose  official  duties  require 
access,  such  as  the  systems  manager, 
Bureau  security'  officials,  and  employee 
relations  specialists.  Access  to  terminals 
is  limited  through  the  use  of  passwords 
to  those  personnel  whose  official  duties 
require  access,  as  for  paper  records. 

RETENTION  AND  DISPOSAL; 

The  retention  period  is  for  three  years: 
then  the  records  are  destroyed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director.  Division  of  Administration. 
Savings  Bor.d  Operations  Office.  200 
Third  Street.  Parkcrsburg,  West  Virginia 
2610&-1328. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  and  initial  requests 
for  correction  of  records  to:  Director, 
Division  of  Administration,  Savings 
Bonds  Operations  Office.  Parkersburg, 
West  Virginia  26106-1328, 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  request 
access  to  records  relating  to  them  or 
who  wish  to  request  correction  of 
records  they  believe  to  be  in  error 
should  submit  such  requests  pursuant  to 
the  procedures  set  out  below  in 
compliance  with  the  applicable 
regulations  (31  CFR  part  1,  subpart  C) 
Requests  which  do  not  comply  fully  with 
these  procedures  may  result  in 
noncompliance  w  ith  the  request,  but  wil! 
he  answered  to  the  extent  possible. 

REQUESTS  FOR  ACCESS  TO  RECORDS: 

(1)  A  request  for  access  to  records 
should  be  in  writing,  signed  by  the 
individual  concerned,  identify  the 
system  of  records,  and  clearly  indicate 
that  the  request  is  made  pursuant  to  the 
l^ivacy  Act  of  1974,  The  Bureau 
reserves  the  right  to  require  additional 
verification  of  an  individual's  identity, 
(2)  The  request  should  be  submitted  to 


the  following;  Director.  Division  of 
Administration.  Savings  Bond 
Operations  Office.  Parkersburg,  West 
Virginia  26106-1328.  (3)  The  request 
must  state  whether  the  requester  wishes 
to  be  notified  that  the  record  exists  or 
desires  to  inspect  or  obtain  a  copy  of  the 
record.  If  a  copy  of  the  record  is  desired, 
the  requester  must  agree  to  pay  the  fees 
for  copying  the  documents  in 
accordance  with  31  CFR  part  1.  subpart 
C.  (4)  Requests  for  records  concerning  a 
deceased  or  incapacitated  individual 
should  be  accompanied  either  by 
evidence  of  the  requester's  appointment 
as  legal  representative  of  the  estate  or 
by  a  statement  attesting  that  no  such 
representative  has  been  appointed  and 
giving  the  nature  of  the  relationsmp^ 
between  the  requester  and  the 
individual. 

REQUESTS  FOR  CORRECTION  OF  RECORDS 

(1)  A  request  by  an  individual  for 
correction  of  records  should  be  in 
writing,  signed  by  the  individual 
involved,  identify  the  system  of  records. 
and  clearly  state  that  the  request  is 
made  pursuant  to  the  Privacy  Act  of 
1974.  The  Bureau  reserves  the  right  to 
require  additional  verification  of  an 
individual's  identity,  (2)  The  initial 
request  should  be  submitted  to  the 
following:  Director,  Division  of 
Administration.  Savings  Bond 
Operations  Office.  Parkersburg,  West 
Virginia  26106-1328  (3)  The  request  for 
correction  should  specify  (a)  The  dates 
of  records  in  question;  (b)  the  specific 
records  alleged  to  be  incorrect:  (c)  the 
correction  requested:  and  (d)  the 
reasons  therefor.  (4)  The  request  must 
include  any  available  evidence  in 
support  of  the  request. 

APPEALS  FROM  AN  INITIAL  DENIAL  OF  * 
REQUEST  FOR  CORRECTION  OF  RECORDS: 

(11  An  appeal  from  an  initial  denial  of 
a  request  for  correction  of  records  must 
be  in  writing,  signed  by  the  individual 
involved,  identify  the  system  of  records, 
and  clearly  state  that  it  is  made 
pursuant  to  the  Privacy  Act  of  1974.  The 
Bureau  reserves  the  right  to  require 
additional  verification  of  an  individual's 
identity.  (2)  An  appeal  must,  to  be 
handled  under  the  Privacy  Act 
procedures,  be  addressed  to  the 
following:  Commissioner.  Bureau  of  the 
Public  Debt,  Washington.  DC  20239-0001 
(or  as  otherwise  provided  for  in  the 
applicable  appendix  to  31  CFR.  part  1. 
subpart  C).  w  ithin  35  days  of  the 
individual's  receipt  of  the  initial  denial 
of  the  requested  correction.  (3)  An 
appeal  must  also  specify:  (a)  The 
records  to  which  the  appeal  relates;  (b) 
the  date  of  the  initial  request  made  for 
correction  of  the  records,  and  (c)  the 


date  that  the  initial  denial  of  the  request 
for  correction  was  received.  (4)  An 
appeal  must  also  specify  the  reasons  for 
the  requester's  disagreement  with  the 
initial  denial  of  correction  and  must 
include  any  applicable  supporting 
evidence.   » 

CONTESTING  RECORD  PROCFDURES: 

Set  'Notification  Pioi-ciJure"  and 
"Record  Access  Procedures." 

BfCORD  SOuflCt  CA^EGORKS 

The  individual  concerned,  his/her 
supervisor,  or  an  official  of  the 
individual's  Tirm  or  agency. 

SVSTEM  EKEMP^EC  fBOM  CI  B'  *IN  PRCviStOM* 
Of  THE  ACT: 

None 

Treasury -BPD  OCe, 
SYSTEM  NAME 

Employee  Assistance  Records — 
Treasury/BPD. 

SYSTEM  LOCATION; 

Bureau  of  the  Public  Debt.  30O-13th 
Street.  SW..  Washington.  DC  20239;  200 
Third  Street.  Parkersburg,  West  Virginia 
26106;  and  Elwood  and  Race  Streets. 
Ravenswood.  West  Virginia  26164.  This 
system  also  covers  Public  Debt 
employee  assistance  records  that  are 
maintained  by  another  Federal,  State,  or 
local  government,  or  contractor  under 
an  agreement  with  Public  Debt  to 
provide  the  Employee  Assistance 
Program  (EAP)  functions.  The  system 
location  of  entities  under  an  agreement 
with  Public  Debt  is  available  from  the 
system  manager. 

CATEGOnifS  OF  INDiVICXJtlS  COVFI»FC  pv  -"ME 
S*STEM 

Public  Debt  employees  and  former 
employees  who  will  be  or  have  been 
counseled,  either  by  self-referral  or 
supervisory-referral  regarding  drug 
abuse,  alcohol,  emotional  health,  or 
other  personal  problems.  Where 
applicable,  this  system  also  covers 
family  members  of  these  employees 
when  the  family  member  utilizes  the 
services  of  the  EAP  as  part  of  the 
employee's  counseling  or  treatment 
process. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTtM: 

This  &>btem  con'.a..-.s  records  of  each 
employee  and.  in  some  cases,  family 
members  of  the  employee  who  have 
utilized  the  Employee  Assistance 
Program  for  a  drug,  alcohol,  emotional, 
or  personal  problem.  Examples  of 
information  which  may  be  found  in  each 
record  are  the  individual's  name,  social 
security  number,  date  of  birth,  grade,  job 
title,  home  address,  telephone  numbers. 
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supervisor's  name  and  telephone 
number,  assessment  of  problem,  and 
referrals  to  treatment  facilities  and 

outcomes 

AUTHCRrry  fob  UlA.H-tHAHCE  OF  THE 

Svstem: 

5  U.S.C.  301.  7361.  7362.  7904;  44  U.S.C. 
3101. 

ROUTINE  USES  OF  RECOBDS  MA'N^4I>.E3  IN 
THE  SVSTEM.  iNCLUDfMG  CA-'FGOP  e:S  OP 
US£«S  AND  THE  PURPOSES  Qf^  S^CH  ,^S£S; 

These  records  and  information  in 
these  records  may  be  disclosed  to:  (1) 
An  entity  under  contract  with  Public 
Debt  for  the  purpose  of  providing  the 
EAP  function;  (2)  medical  personnel  to 
the  extent  necessary  to  meet  a  bona  fide 
medical  emergency  in  accordance  with 
the  Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records  regulations  (42 
CFR  part  2):  (3)  qualified  personnel  for 
the  purpose  of  conducting  scientific 
research,  management  audits,  financial 
audits,  or  program  evaluation,  provided 
individual  identifiers  are  not  disclosed 
in  any  manner,  in  accordance  with  the 
Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records  regulations  (42 
CFR  part  2);  (4)  a  third  party  upon 
authorization  by  an  appropriate  order  of 
a  court  of  competent  jurisdiction  granted 
after  application  showing  good  cause 
therefor,  in  accordance  with  the 
Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records  regulations  (42 
CFR  part  2);  (5]  the  Department  of 
Justice  or  other  appropriate  Federal 
agency  in  defendir^  claims  against  the 
United  States  when  the  records  are  not 
covered  by  the  Confidentiality  of 
Alcohol  and  Drug  Abuse  Patient 
Records  regulations  at  42  CFR  part  2. 

POLICIES  AND  ^PAC^vCeS  FCfi  S^ORiNG. 
RETB;EV)WG,  accessing,  BE"'AtN;Nf3,  AMD 
DiSPCSlHG  OF  RECORDS    N  TVE  S  f'S'EM 

storage: 
Paper  records  and  magnetic  media. 

retrievabhjty: 

These  records  are  retrieved  by  the 
name  and  social  security  number  of  the 
individual  on  whom  they  are 

maintained. 

SAFEGUARDS: 

Records  are  stored  in  locked  safes 
with  combination  locks.  Only 
individuals  with  a  need-to-know  have 
access.  Automated  records  are 
protected  by  restricted  access 
procedures.  Access  to  records  is  strictly 
limited  to  agency  or  contractor  officials 
with  a  bona  fide  need  for  the  records. 
These  records  are  always  maintained 
apart  from  any  other  system  of  records. 

When  Public  Debt  contracts  with  an 
entity  for  the  purpose  of  providing  the 


EAP  functions,  the  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 
The  contractor  will  surrender  to  Public 
Debt  all  of  these  records  as  well  as  any 
new  records  at  the  time  of  contract 
termination.  Also,  when  the  disclosure 
of  records  is  requested,  the  contractor 
will  not  make  the  determination  about 
whether  the  records  may  be  disclosed. 

RETENTION  AND  DISPOSAL: 

The  retention  period  is  three  (3)  years 
after  termination  of  counseling  or  until 
any  litigation  is  resolved.  If  an  employee 
is  no  longer  employed  by  Public  Debt, 
records  are  retained  for  three  (3)  years 
after  the  official  date  of  termination. 
Then  the  records  are  destroyed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director.  Division  of  Personnel 
Management.  Bureau  of  the  Public  Debt, 
300  13th  Street,  SW.  Washington.  DC 
20239-0001. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  and  initial  requests 
for  correction  of  records  to:  Director. 
Division  of  Personnel  Management, 
Bureau  of  the  Public  Debt.  300  13th 
Street.  SW,  Washington.  DC  20239-0001. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  request 
access  to  records  relating  to  them  or 
who  wish  to  request  correction  of 
records  they  believe  to  be  in  error 
should  submit  such  requests  pursuant  to 
the  procedures  set  out  below  in 
compliance  with  the  applicable 
regulations  (31  CFR  part  1  subpart  C). 
Requests  which  do  not  comply  fully  with 
these  procedures  may  result  in 
noncompliance  with  the  request,  but  will 
be  answered  to  the  extent  possible. 

Requests  for  access  to  records:  (1)  A 
request  for  access  to  records  must  be  in 
writing,  signed  by  the  individual 
concerned,  identify  the  system  of 
records,  and  clearly  indicate  that  the 
request  is  made  pursuant  to  the  Privacy 
Act  of  1974.  At  least  two  items  of 
identification  must  be  furnished;  e.g.. 
date  of  birth;  social  security  number 
dates  of  employment,  if  request  is  by 
employee;  relationship  to  employee,  if 
request  is  by  family  member  or  similar 
information.  Public  Debt  reserves  the 
right  to  require  additional  verification  of 
an  individual's  identity;  (2)  The  request 
is  to  be  submitted  to  the  Director. 
Division  of  Personnel  Management. 
Bureau  of  the  Public  Debt.  300 13th 
Street.  SW.  Washington.  DC  20239-0001; 
(3)  The  request  must  state  whether  the 
requester  wishes  to  be  notified  that  the 
record  exists  or  desires  to  inspect  or 
obtain  a  copy  of  the  record.  If  a  copy  of 


the  record  is  desired,  the  requester  must 
agree  to  pay  the  fees  for  copying  the 
documents  in  accordance  with  31  CFR 
part  1  subpart  C:  (4)  Requests  for 
records  concerning  a  deceased  or 
incapacitated  individual  must  be 
accompanied  either  by  evidence  of  the 
requester's  appointment  as  legal 
representative  of  the  estate  or  by  a 
notarized  statement  attesting  that  no 
such  representative  has  been  appointed 
and  giving  the  nature  of  the  relationship 
between  the  requester  and  the 
individual. 

Requests  for  correction  of  records:  (1) 
A  request  by  an  individual  for 
correction  of  records  must  be  in  writing, 
signed  by  the  individual  involved, 
identify  the  system  of  records,  and 
clearly  state  that  the  request  is  made 
pursuant  to  the  Privacy  .Act  of  1974.  At 
least  two  items  of  identification  must  be 
furnished;  e.g.,  date  of  birth;  social 
security  number:  dates  of  employment,  if 
request  is  by  employee:  relationship  to 
employee,  if  request  is  by  family 
member;  or  similar  information.  Public 
Debt  reserves  the  right  to  require 
additional  verification  of  an  individual's 
identity;  (2)  The  initial  request  is  to  be 
submitted  to  the  Director.  Division  of 
Personnel  Management.  300  13th  Street. 
SW.  Washington.  DC  20239-0001;  (3) 
The  request  for  correction  should 
specify;  (a)  The  dates  of  records  in 
question,  (b)  the  specific  records  alleged 
to  be  incorrect,  (c)  the  correction 
requested,  and  (d)  the  reasons  therefor, 
(4)  the  request  must  include  any 
available  evidence  in  support  of  the 
request. 

Appeals  from  an  initial  denial  of  a 
request  for  correction  of  records:  (1)  An 
appeal  from  an  initial  denial  of  a  request 
for  correction  of  records  must  be  in 
writing,  signed  by  the  individual 
involved,  identify  the  system  of  records, 
and  clearly  state  that  it  is  made 
pursuant  to  the  Privacy  Act  of  1974.  At 
least  two  items  of  identification  must  be 
furnished;  e.g.,  date  of  birth:  social 
security  number;  dates  of  employment,  if 
request  is  by  employee;  relationship  to 
employee,  if  request  is  by  family 
member;  or  similar  information.  Public 
Debt  reserves  the  right  to  require 
additional  verification  of  an  individual's 
identity:  (2)  Appellate  determinations 
will  be  made  by  the  Commissioner  of 
the  Public  Debt  or  the  delegate  of  such 
officer.  Appeals  should  be  addressed  as 
follows:  Privacy  Act  Aniendment.  Chief 
Counsel,  Bureau  of  the  Public  Debt, 
Department  of  the  Treasury.  999  F, 
Street.  NW..  Room  503.  Washington.  DC 
20239  (or  as  otherwise  provided  for  in 
the  applicable  appendix  to  31  CFR  part  1 
subpart  C).  within  35  days  of  the 
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individual's  receipt  of  the  initial  denuii 
of  the  requested  correction;  (3)  An 

appeal  must  also  specify;  (a)  The 
records  to  which  the  appeal  relates,  (bj 
the  date  of  the  initial  request  made  for 
correction  of  the  records,  and  (cl  the 
date  that  the  initial  denial  of  the  request 
for  correction  was  received;  (4)  An 
appeal  must  also  specify  the  reasons  for 
the  requester's  disagreement  with  the 
initial  denial  of  correction  and  must 
include  any  applicable  supporting 
evidence. 

CONTESTING  RECORD  PROCEDURES: 

Sec  'Notification  Procedure"  and 
■  Record  Access  Procedures." 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
applies,  the  9uper\  isor  of  the  individual 
if  the  individual  was  referred  by  a 
supervisor,  or  the  Employee  Assistance 
Program  staff  member  who  records  the 
counseling  session. 

SVSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 

Of  THE  act: 

None. 

Treasury/BPD.006 

SYSTEM  name: 

Health  Service  Program  Records 
Ireasury/BPD. 

SVSTEM  location: 

B..re,va  of  the  Public  Debt.  200  Third 
S'rcet.  Parkersburg,  WV  26106. 

categories  of  individuals  covered  by  the 
system: 

(1)  Bureau  of  the  Public  Debt 
employees  who  receive  services  under 
the  Federal  Employee  Health  Services 
Program  from  the  Public  Debt  Health 
Unit  at  the  Savings  Bond  Operations 
Office  in  Parkersburg,  West  Virginia. 

(2!  Federal  employees  of  other 
organizations  in  the  Parkersburg,  'West 
Virginia,  vicinity  who  receive  services 
under  the  Federal  Employee  Health 
Services  Program  from  the  Public  Debt 
Health  Unit  at  the  Savings  Bond 
Operations  Office  m  Parkersburg,  \\vb\ 
Virginia. 

(3)  Non-Federal  individuals,  such  as 
mem.bers  of  the  public  visiting  the  credit 
union  or  cafeteria  or  non-Federal 
personnel  working  in  the  building,  who 
m.av  receive  emergency  treatment  from 
the'Public  Debt  Health  Unit  at  the 
Savings  Bond  Operations  Office  in 
Parkersburg,  West  Virginia. 

categories  OF  RECORDS  IN  THE  SYSTEM: 

Th.s  system  is  comprised  of  records 
df  \  eloped  as  a  result  of  an  individual's 
utilization  of  services  provided  under 
the  Federal  Government's  iiealth 


Service  f*rogram  These  records  contain 
information  such  as:  Examination, 
diagnostic,  and  treatment  data: 
laboratory  findings;  nutrition  and 
dietetic  files;  nursing  notes: 
immunization  records;  names, 
addresses,  and  telephone  numbers  of 
individual;  name,  address,  and 
telephone  number  of  individual's 
physician;  name,  address,  and  telephone 
number  of  hospital:  name,  address,  and 
telephone  number  of  emergency  contact; 
and  information  obtained  from  the 
individual's  physician. 

Note:  This  system  does  not  cover  records 
related  to  counseling  for  drug,  alcohol,  or 
other  problems  covered  by  System  No. 
Treasury/BPD  .005 — Employee  Assistance 
Records.  Medical  records  relating  to  a 
condition  of  employment  or  an  on-the-job 
occurrence  are  covered  by  the  Office  of 
Personnel  Managements  System  of  Records 
No.  OPM/COVT-10— Employee  Medical  File 
System  Records. 

authority  FOR  MAINTENANCE  OF  tmE 
SYSTEM: 

Ti'ie  5  V  B.C.  7901. 

PURPOSES; 

Thf'sc  records  document  an 
indi\  idua!  s  utilization  on  a  voluntary 
basis  of  health  serv  ices  provided  under 
the  Federal  Government's  Health 
Service  Program  at  the  Health  Unit  at 
the  Bureau  of  the  Public  Debt  in 
Parkersburg,  "West  Virginia.  Data  is 
necessary  to  ensure  proper  evaluation, 
diagnosis,  treatment,  and  referral  to 
maintain  continuity  of  care;  a  medical 
history  of  care  received  by  the 
individual;  planning  for  further  care  of 
the  individual:  a  means  of 
communication  among  health  care 
members  who  contribute  to  the 
individual's  care;  a  legal  document  of 
health  care  rendered;  a  tool  for 
evaluating  the  quality  of  health  care 
rendered. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES. 

:\  .record  or  informaUur.  frum  a 
record  may  be  disclosed  as  a  routine 
use  to:  (1)  Medical  personnel  under  a 
contract  agreement  with  Public  Debt;  (2) 
a  Federal,  State,  or  local  public  health 
service  agency  as  required  by  applicable 
law,  concerning  individuals  who  have 
contracted  certain  communicable 
diseases  or  conditions.  Such  information 
is  used  to  prevent  further  outbreak  of 
the  disease  or  condition;  (3)  appropriate 
Federal.  State,  or  local  agencies 
responsible  for  investigation  of  an 
accident,  disease,  medical  condition,  or 
injury  as  required  by  pertinent  legal 
authority:  (4)  the  Department  of  Justice 
in  connection  with  lawsuits  in  which  the 


Department  of  the  Treasury  is  a  party  nr 
has  an  interest:  (5)  a  Federal  agency 
responsible  for  administering  benefits 
programs  in  connection  with  a  claim  for 
benefits  filed  by  an  employee:  (6)  a 
Congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  Congressional  office  made  at 
the  request  of  that  individual;  (7)  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  or  in  response  to  a 
subpoena  or  in  connection  with  criminal 
law  proceedings. 

POtJCIES  AND  PRACTICES  FOR  S''0»  Nf, 
nETRiEviNG.  »CCESS't*G,  Rl "  *  iNiKC,    AHl. 
DISPOSING  0'  BfCORDS  'h  tmI    S>S''I,M 

s'orage: 
Paper  records  and  magnetic  media. 

•tETRIEVABIUTV: 

These  records  are  retrieved  by  the 
name  of  the  individual  to  whom  they 
pertain. 

SAFEGUARDS: 

These  records  are  maintained  in  a 
secured  room  with  access  limited  to 
Health  Unit  personnel  whose  duties 
require  access.  Medical  personnel  under 
a  contract  agreement  who  have  access 
to  these  records  are  required  to  maintain 
adequate  safeguards  with  respect  to 
such  records. 

BETEMTION  AND  DISPOSAL: 

RecorCb  -;  ::-(.  iiealth  Unit  are 
maintained  for  6  years  from  the  date  of 
the  last  entry  and  then  destroyed. 

SYSTEM  MANAOEN  AND  ADDRESS: 

Director.  Division  of  Administration. 
Bureau  of  the  Public  Debt.  Savings  Bond 
Operations  Office.  Parkersburg.  West 
Virginia  26106. 

NO^'ifiCATiO*  PROCEDuRI, 

Individuals  may  submit  their  requests 
for  determination  if  the  system  contains 
records  pertaining  to  them  or  for  access 
to  records  as  provided  under  "Record 
access  procedures".  Requests  must  be 
made  in  compliance  with  the  applicable 
regulations  (31  CFR  part  1.  subpart  C). 
Requests  which  do  not  comply  fully  with 
these  procedures  may  result  in 
noncompliance  with  the  request,  but  will 
be  answered  to  the  extent  possible. 

BECORD  ACCESS  PflCK,EDuRf  S 

(IJ  A  request  tor  access  to  records 
should  be  in  writing,  signed  by  the 
individual  concerned,  identify  the 
system  of  records,  and  clearly  indicate 
that  the  request  is  made  pursuant  to  the 
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Privacy  Act  of  1974.  If  the  individual  Is 
seeking  access  in  person,  identify  may 
be  established  by  the  presentation  of  a 
single  official  document  bearing  the 
individual's  photograph  or  by  the 
presentation  of  two  items  of 
identification  without  the  photograph 
but  instead  showing  a  name  and 
signature.  If  the  individual  is  seeking 
access  by  mail,  identity  may  be 
established  by  the  presentation  of  a 
signature,  address,  and  one  other 
identifier  such  as  a  photocopy  of  an 
official  document  bearing  the 
individual's  signature.  The  Bureau 
reserves  the  right  to  require  additional 
verification  of  an  individual's  identity, 
(2)  The  request  should  be  submitted  to 
the  following:  Director.  Division  of 
Administration.  Bureau  of  the  Public 
Debt,  Savings  Bond  Operations  Office. 
Parkersburg,  West  Virginia  26106.  (3) 
The  request  must  state  whether  the 
requester  wishes  to  be  notified  that  the 
record  exists  or  desires  to  inspect  or 
obtain  a  copy  of  the  record.  If  a  copy  of 
the  record  is  desired,  the  requester  must 
agree  to  pay  the  fees  for  copying  the 
documents  in  accordance  with  31  CFR 
1.26{d)(2)(ii). 

CONTESTING  RECOBO  !>flOC£0uPES: 

(1)  A  request  by  an  individual 
contesting  the  content  of  records  or  for 
correction  of  records  should  be  in 
writing,  signed  by  the  individual 
involved,  identify  the  system  of  records, 
and  clearly  state  that  the  request  is 
made  pursuant  to  the  Privacy  Act  of 
1974.  If  the  request  is  made  in  person. 
identity  may  be  established  by  the 
presentation  of  a  single  official 
document  bearing  the  individual's 
photograph  or  by  the  presentation  of 
two  items  of  identification  without  the 
photograph  but  instead  showing  a  name 
and  signature.  If  the  request  is  by  mail, 
identify  may  be  established  by  the 
presentation  of  a  signature,  address,  and 
one  other  identifier  such  as  a  photocopy 
of  an  official  document  bearing  the 
individual's  signature.  The  Bureau 
reserves  the  right  to  require  additional 
verification  of  an  individual's  identity. 
(2)  The  initial  request  should  be 
submitted  to  the  following:  Director, 
Division  of  Administration,  Bureau  of 
the  Public  Debt,  Savings  Bond 
Operations  Office,  Parkersburg.  West 
Virginia  26106.  (3)  The  request  should 
specify:  (a)  The  dates  of  records  in 
question,  (b)  the  specific  records  alleged 
to  be  incorrect,  (c)  the  correction 
requested,  and  (d)  the  reasons  therefor. 
(4)  The  request  must  include  any 
available  evidence  in  support  of  the 
request. 

Appeals  from  an  initial  denial  of  a 
request  for  correction  of  records:  (1)  An 


appeal  from  an  initial  denial  of  a  request 
for  correction  of  records  must  be  in 
writing,  signed  by  the  individual 
Involved,  identify  the  system  of  record, 
and  clearly  state  that  it  is  made 
pursuant  to  the  Privacy  Act  of  1974.  If 
the  individual  is  making  an  appeal  in 
person,  identity  may  be  established  by 
the  presentation  of  a  single  official 
document  bearing  the  individual's 
photograph  or  by  the  presentation  of 
two  items  of  identification  without  the 
photograph  but  instead  showing  a  name 
and  signature.  If  the  individual  is 
making  an  appeal  by  mail,  identity  may 
be  established  by  the  presentation  of  a 
signature,  address,  and  one  other 
identifier  such  as  a  photocopy  of  an 
official  document  bearing  the 
individual's  signature.  The  Bureau 
reserves  the  right  to  require  additional 
verification  of  an  individual's  identity, 

(2)  Appellate  determinations  will  be 
made  by  the  Commissioner  of  the  Public 
Debt  or  the  delegate  of  such  officer. 
Appeals  made  by  mail  should  be 
addressed  to,  or  delivered  personally  to: 
Privacy  Act  Amendment  Appeal,  Chief 
Counsel,  Bureau  of  the  Public  Debt,  999 
E  Sti^et,  NW..  Room  503.  Washington. 
DC  20239-0001  (or  as  otherwise 
provided  for  in  the  applicable  appendix 
to  31  CFR  part  1,  subpart  C),  within  35 
days  of  the  individual's  receipt  of  the 
initial  denial  of  the  requested  correction. 

(3)  An  appeal  must  also  specify:  (a)  The 
records  to  which  the  appeal  relates,  (b) 
the  date  of  the  initial  request  made  for 
correction  of  the  records,  and  (c)  the 
date  that  the  initial  denial  of  the  request 
for  correction  was  received.  (4)  An 
appeal  must  also  specify  the  reasons  for 
the  requester's  disagreement  with  the 
initial  denial  of  correction  and  must 
include  any  applicable  supporting 
evidence. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
applies;  laboratory  reports  and  test 
results;  Health  Unit  physicians,  nurses, 
and  other  medical  technicians  who  have 
examined,  tested,  or  treated  the 
individual;  the  individual's  personal 
physician;  other  Federal  employee 
health  units;  and  other  Federal  agencies. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PPOVISIO»<S 
OF  THE  ACT: 

None. 
Treasury  BPD  .007 

SYSTEM  name: 

Gifts  to  Reduce  the  Public  Debt — 
Treasury /BPD. 


SYSTEM  UJCATIOM: 

Du.-eau  of  the  Public  Debt.  Office  of 
Securities  and  Accounting  Services, 
Division  of  Customer  Services.  C  Street 
Building,  Washington,  DC  20239-0001. 

CATEGORIES  OF  INDiVtDUALS  COVERED  BY  THE 
SYSTEM: 

Donors  of  gifts  to  reduce  the  public 
debt, 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Correspondence;  copies  of  checks. 
money  orders,  or  other  payments;  copies 
of  wills  and  other  legal  documents;  and 
other  material  related  to  gifts  to  reduce 
the  public  debt,  received  on  or  after 
October  1,  1934.  by  the  Bureau  of  the 
Public  Debt  either  directly  from  the 
donor  or  through  the  donor's 
Congression.'il  or  other  representative. 

This  system  does  not  cover  gifts  to 
reduce  the  public  debt  received  prior  to 
October  1. 1984.  when  this  function  was 
handled  by  the  Financial  Management 
Service.  This  system  of  records  does  not 
cover  gifts  sent  to  other  agencies,  such 
as  gifts  sent  with  one's  Federal  income 
tax  return  to  the  Internal  Revenue 
Service.  This  system  does  not  include 
any  other  gifts  to  the  United  States. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Title  31  U.S.C.  3113. 

purpose: 

These  records  document  the  receipt 
from  donors  of  gifts  to  reduce  the  public 
debt.  They  provide  a  record  of 
correspondence  acknowledging  receipt, 
information  concerning  any  legal 
matters,  and  a  record  of  depositing  the 
gift  and  accounting  for  it. 

ROUTINC  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  ItWXUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  m 
these  records  may  be  used  to;  (1) 
Disclose  pertinent  information  to 
appropnate  Federal.  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing  a  statute,  rale,  regulation, 
order,  or  license:  (2)  Disclose 
information  to  a  court,  magistrate,  or 
administrative  tribunal  m  the  course  of 
presenting  evidence  including 
d'sriosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  or  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (3)  Provide 
information  to  a  Congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
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record  pertains;  (4)  Disclose  mformafton 
to  agen's  or  contractors  of  the 
Department  for  the  purpose  of 
administering  the  public  debt  of  the 
United  Stales;  (5)  Diiiciose  informatiun 
to  a  legd!  representative  of  a  deceased 
donor  for  the  purpose  of  properly 
administering  the  estate  of  the  deceased; 
,6)  Disclose  information  to  the  Internal 
Revenue  Service  for  the  purpose  of 
confirming  whether  a  tax-deductible 
event  has  occurred;  (7)  Disclose 
information  to  the  Department  oi  justice 
in  connection  with  lawsuits  in  which  the 
Department  of  the  Treasury  is  a  party  or 
has  an  interest. 

POLICIES  AND  PRACTICES  FOR  STOBIMO, 
BETRIEVIMQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IM  THE  SYSTEM: 

STORAGE: 

Pdper  records,  microform,  and 
magnetic  media. 

RETWEVABttmr: 

Thf^se  records  are  retrieved  by  the 
name  of  the  donor  amount  of  gift,  type 
of  Rift:  date  of  gift;  socid!  security 
number  of  donor,  if  provided,  control 
number,  check  number;  State  code. 

SAFEGUARDS: 

These  records  are  maintained  in 
controiied  access  areas.  Automated 
records  are  protected  by  rt^stricted 
access  procedures.  Checks  and  other 
payments  a.'e  stored  m  io(  ked  safes 
with  access  limited  to  persor.n.>l  whose 
duties  require  access. 

RETENTION  AND  DISPOSAU 

Records  of  gifts  to  reduce  the  public 
debt  are  maintained  in  accordance  with 
National  Archives  and  Fiecords 
Administration  retention  schedules.  All 
records  are  destroyed  by  incineration  or 
shredding.  Records  in  electronic  media 
are  electronically  erased  using  accepted 
techniques. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director.  Division  of  Ciistorrer 
Services,  Office  of  Securities  and 
Accounting  Services,  Bureau  of  the 
Public  Debt.  C  Street  Building, 
Washington.  DC  20239-0001. 

NOTIFtCAnON  PROCEDURE; 

Address  inquiries  and  initial  requests 
for  correction  of  records  to  the  System 
Manager. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  request 
access  to  records  relating  to  them  or 
who  wish  to  request  correction  of 
records  they  believe  to  be  in  error 
should  submit  such  requests  pursuant  to 
the  procedures  set  out  below  in 
compliance  with  the  applicable 


regulations  (31  CFR  part  1,  subpart  C). 
Requests  which  do  not  comply  fully  with 
these  procedures  may  resijit  in 
noncompliance  with  the  rr^qLi'st.  but  will 
be  answred  to  the  extent  possible 

Requests  for  access  to  records:  (1 )  A 
request  for  access  to  records  should  be 
in  writing,  signed  by  the  ind;v;(i!ial 
concerned,  identify  the  system  oi 
records,  and  clearly  indic^ite  that  the 
request  is  made  pursuant  to  the  Privacy 
Act  of  1»74.  U  the  individual  is  s^tMi.).; 
access  in  person,  identity  mnv  i>e 
established  by  the  presentation  of  a 
single  official  document  bearing  the 
individual's  photograph  or  by  the 
presentation  of  two  items  of 
identification  without  the  j)hotf>graph 
but  inste.id  showing  a  name  ond 
signature.  If  the  individual  ts  seeking 
access  by  mail,  identity  may  be 
established  by  the  presentation  oi  a 
signature,  address,  and  one  other 
identifier  such  as  a  phottx  rpy  c  f  an 
official  document  bearing  t!-' 
individual's  signature.  The  Bureau 
rese.Tes  the  right  to  require  additi'jn.sl 
verification  of  an  individual's  identity; 
(2)  The  request  should  be  submitted  to 
the  following:  Director,  Division  of 
Customer  Services.  Office  of  Securities 
and  Accounting  Servnces,  Bureau  of  the 
Public  Debt,  C  Street  Builrtm^- 
Washington,  DC  20239-4Knn:  >3]  The 
request  must  state  whether  the  requester 
wishes  to  be  notified  that  the  record 
exists  or  desires  to  inspect  or  obtain  a 
copy  of  the  record.  If  a  copy  of  the 
record  is  desired,  the  requester  must 
agree  to  pay  the  fees  for  copying  the 
documents  in  accordance  with  31  CFR 
1.26(d)(2)(ii). 

Requests  for  correction  of  records:  (1) 
A  request  by  an  individual  for 
correction  of  records  should  be  in 
writing,  signed  by  the  individual 
involved,  identify  the  system  of  records, 
and  clearly  state  that  the  request  is 
made  pursuant  to  the  Privacy  Act  of 
1974.  If  the  individual  is  seeking 
correction  in  person,  identity  may  be 
established  fay  the  presentation  of  a 
single  official  document  bearing  the 
individual's  photograph  or  by  the 
presentation  of  two  items  of 
identification  without  the  photograph 
but  instead  showing  a  name  and 
signature.  If  the  individual  is  seeking 
correction  by  mail,  identify  may  be 
established  by  the  presentation  of  a 
signature,  address,  and  one  other 
identifier  such  as  a  photocopy  of  an 
official  document  bearing  the 
individual's  signature.  The  Bureau 
reserves  the  right  to  require  additional 
verification  of  an  individual's  identity; 
(2)  The  initial  request  should  be 
submitted  to  the  following:  Director, 
Division  of  Customer  Services.  Office  of 


Securities  and  Accounting  Services, 
Bureau  of  the  PubUc  Debt  C  Street 
Building,  Washington.  DC  20239-0001; 

(3)  The  request  for  correction  should 
specify:  (a)  The  dates  of  records  in 
question,  (b)  the  specific  records  alleged 
to  be  incorrect,  (c)  the  correction 
requested,  and  (d)  the  reasons  therefor. 

(4)  The  request  must  include  any 
available  evidence  in  support  of  the 
request. 

Appeals  from  an  initial  denial  of  a 
request  for  correction  of  records:  (1)  An 
appeal  from  an  initial  denial  of  a  request 
for  correction  of  records  must  be  in 
writing,  signed  by  the  individual 
involved,  identify  the  system  of  records 
and  clearly  state  that  it  is  made 
pursuant  to  the  f*riv»cy  Act  of  1974.  If 
the  individual  is  making  an  appeal  in 
person,  identity  may  be  established  by 
the  presentfitinn  of  a  single  official 
documenf  K* ,  ^ng  the  individuars 
photogr.i,  n    '  "^  '*»  •  '► 'rr'afion  of 
two  items  .j:  :d(  :i;;!!c.i;,on  without  the 
photograph  but  instead  showing  a  name 
and  signature.  If  the  individual  is 
making  an  appeal  by  mail,  identity  may 
be  estabhshed  by  the  presentation  of  a 
signature,  address,  and  one  other 
identifier  such  as  a  photocopy  of  an 
official  document  bearing  the 
individual's  signature.  The  Bureau 
reserves  the  right  to  require  additional 
verification  of  an  individual's  identity; 

(2)  Appellate  determinations  will  be 
made  by  the  Conunissioner  of  the  Public 
Debt  or  the  delegate  of  such  officer. 
Appeals  made  by  mail  should  be 
addressed  to.  or  delivered  personally  to; 
Privacy  Act  Amendment  Appeal.  Chief 
Counsel.  Bureau  of  the  Public  Debt.  998 
E  Street.  NW.,  Room  503,  Washington. 
DC  20239-0001  (or  as  otherwise 
provided  for  in  the  applicable  appendix 
to  31  CFR  part  1,  subpart  C),  within  35  ' 
days  of  the  Individual's  receipt  of  the 
initial  denial  of  the  requested  correction; 

(3)  An  appeal  must  also  specify:  (a)  The 
records  to  which  the  appeal  relates.  |b) 
the  date  of  the  initial  request  made  for 
correction  of  the  records,  and  (c)  the 
date  that  the  initial  denial  of  the  request 
for  correction  was  received;  (4)  An 
appeal  must  also  specify  the  reasons  for 
the  requester's  disagreement  with  the 
initial  denial  of  correction  and  must 
include  any  applicable  supporting 
evidence?. 

CONTESTING  RtCORDS  PROCEDl-Rti.. 

See  "Notification  Procedure"  and 
"Record  Access  Procedures." 

ws^cop;:}  souBCF  c A'f'Gt:)fc-.ES: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
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applies,  executors,  administralors,  and 
other  involved  persons. 

SYSTEMS  EXEMPTED  FfOM  CEPTA'N 
PflOVlSlONS  OF  THE  AC" 

None.  I 

Treasury/USSSD    3C1 

SYSTEM  MAME 

Sdvingi  Bwnds  Employee  Records 
System— Treasury/USSBD. 

S/STEM  location: 

Sdvings  Bonds  Division.  Department 
of  the  Treasury,  1111  20th  Street.  NW. 
Washington.  DC  20226. 


.a^S 


CATEGORIES  O'  iNDIV 
SYSTEM; 

Employees  of  USSBD 


.  E^fD  B/  THE 


■  S^=M: 


CATEGORIES  Of^  REC&«CS  'N 

Appeal  and  Grievance  Records. 
Applicant  Supply  Files,  Case  Actions, 
Employee  Earning  Statements. 
Employee  Financial  Statements.  Equal 
Employment  Opportunity  Files.  Incentive 
Awards  and  Reports.  Itineraries, 
Locator  Cards.  Medical  Records.  Merit 
Promotion.  Motor  Vehicle  Records, 
Payroll,  Performance  Evaluation, 
Personal  Investigation,  Position  Control, 
Reduction  in  Force  File,  Register  of 
Separation  and  Transfer.  Retirement 
Cards,  Time  and  Attendance  Records, 
Tort  Claims.  Training  Records  and 

Penrrt';   Travel  VoQcherS. 

AUTMORI'^Y  FOB  MAlNTENA>«CE  O'    ''ic 
S'STEM 

Treasury  Department  Order  No.  13 
established  the  Division  of  Savings 
Bonds  under  the  office  of  the  Fiscal 


Ciorrpt.Trv,    Hated  April  1941 . 

ROUTINE  USES  OF  RECOSDS  MA1NTA:NED  .N 
THE  SYSTEM,  INCLUDiNG  CA*EGOfllES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES. 

A  record  or  information  from  a  record 
maintained  in  this  system  of  records 
may  be  disclosed  as  a  routine  use  when: 
(1)  Providing  employee  information  to 
other  Federal  Personnel  offices  when  an 
employee  is  under  consideration  for  a 
position  with  that  Agency.  (2)  Helping  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessarj'  to  the  requesting  agency's  or 
the  Bureau's  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  Providing  information 
to  a  congressional  office  in  response  to 
an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
and  (4)  To  disclose  to  third  parties 
during  the  course  of  an  investigation  to 


the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVING,  ACCESSING    RETAINING    AND 
DISPOSING  OF  RECORDS    -  '    f  <  'S'-FM 

STORAGE: 

All  records  in  Personnel,  with  the 
exception  of  card  files,  are  stored  in 
metal  correspondence  files,  indexed  by 
individual  names  and  numbers.  Files  are 
maintained  in  separate  offices  according 
to  the  nature  or  content  of  data. 

RETRIEV  ability: 

Storage  of  financial  information  is 
maintained  on  computer  printouts 
supplied  by  Bureau  of  the  Mint.  Time 
and  attendance  reports  and  travel 
vouchers  of  employees  are  stored  in 
separate  files  and  are  accessible  by 
name  and  Social  Security  number. 

SAFEGUARDS: 

Files  are  accessible  to  Personnel 
employees  and  are  locked  at  the  close  of 
each  day. 

RETENTION  AND  DISPOSAL: 

Records  pertaining  to  personal 
historical  data  are  maintained  for  two 
years  and  are  then  sent  to  the  Federal 
Records  Center.  Less  important  records 
are  destroyed  after  the  two-year  period. 
All  payroll  and  time  and  attendance 
records  are  retained  between  audit 
periods  (normally  two  years)  and  then 
destroyed  by  shredding.  Travel  vouchers 
are  maintained  on  file  for  three  years 
after  audit  and  then  sent  to  the  Federal 
Records  Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Administration. 
Department  of  the  Treasury,  Savings 
Bonds  Division,  1111  20th  Street,  NW, 
Washington,  DC  20226. 

NOTIFICATION  PROCEDURE: 

Records  that  are  housed  by  the 
Savings  Bonds  Division  are  not  of  a 
nature  that  would  warrant  strict 
guidelines  for  accessibility.  An 
individual  may  request  access  to  his/her 
record  or  any  information  pertaining  to 
him/her  by  merely  notifying  the  office  or 
Officer  in  charge.  The  individual, 
however,  must  be  under  the  supervision 
of  a  Savings  Bonds  officer  during  the 
entire  time  he  or  she  has  this 
information  in  his/her  possession. 

RECORD  ACCESS  PROCEDURES: 

See  "System  Manager(s)"  and 
"Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "System  Manager"  above. 
Contested  information  should  be 


specified,  and  the  reason(s)  for 
contestinc  the  record  listed. 

RECORD  SOURCE  CATEGORIES: 

D.:ia  accumulated  in  the  record 
system  at  Savings  Bonds  are  gathered 
from  the  individual  and/or  from  sources 
directly  connected  with  the  employee's 
appointment. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

Portions  of  this  system  are  exempted 
elsewhere  in  the  Federal  Register 

Treasury 'USSBD  .002 

SYSTEM  NAME: 

Savings  Bonds  Sales  Promotion/ 
Volunteer  Record  System— Treasury/ 
USSBD. 

SYSTEM  LOCATION: 

Savings  Bonds  Division,  Department 
of  the  Treasury,  1111  20th  Street,  NW. 
Washington,  DC  20226:  and/or  District- 
and  Area  Offices. 

categor'es  of  individuals  covered  by  the 

system: 

Bond  Tellers.  Campaign  Managers. 
Campaign  Nominees.  Committee 
Volunteer  lists  and  contacts.  General 
Correspondence,  Geographical 
Chairmen.  Governmental  Biographical 
Sketches.  Honorary  Chairmen. 
Individual  Volunteer  Lists.  Mailing  Lists- 
General  and  Labor,  Major  Corporation 
Executives,  National  Panel  of  Public 
Relations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Administrative  iists  and  related 
detail. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system; 

Treasury  Department  Order  No.  13 
established  the  Division  of  Savings 
Bonds  under  the  office  of  the  Fiscal 
Assistant  Secretary,  dated  April  1941. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCM  USES: 

There  are  no  disclosures  outside  the 
Department  for  this  records  system. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE; 

Mailing  lists  are  accessible  to 
employees  and  stored  on  addressograph 
plates.  Other  correspondence  and 
materials  are  filed  in  the  regular 
correspondence  file  cabinets. 
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RETRIEVABILITY: 

Records  are  indexed  by  year, 
\  oluntcpr  position  and  name,  ar.d  arp 
rr'tP'iPVHhle  by  thosf  identifiers. 

SAFEGUAROS: 

Ihe  ind;vuiudl.  however,  must  be 
under  siipen-ision  of  a  Savings  Bonds 
officer  during  the  entire  time  he  or  she 
has  this  information  in  his/her 
possession. 

RETENTtOM  AND  CMSPOSAU 

Records  nre  mamtdined  as  long  as 
needed  and  updated  as  necessary. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Executive  Director,  Department  of  the 
Treasury,  Savings  Bonds  Division,  im 
20th  Street,  N\V. Washngton,  DC  20226. 

NOTinCA'nON  PROCEDURE: 

Records  that  are  housed  b^  the 

Savings  Bonds  Division  are  not  of  a 
nature  thdt  would  wuiranl  strict 
guidelines  for  accessibility.  An 
individual  may  request  access  to  his/her 
record  or  any  informntion  pertaining  to 
him/her  by  merely  notifying  the  offite  or 
officer  in  charge. 

RECORD  ACCESS  PROCEDURES: 

An  individual  md^  request  access  ;o 
his  or  her  record  at  any  time  by 
notifying  the  Officer  in  charge.  The 
individual,  however,  must  be  under  the 
supervision  of  a  Savings  Bonds  officer 
during  the  entire  time  the  information  is 
in  his/her  possession. 

CONTESTING  RECORD  PROCEDURES: 

See    System  Manager"  above. 
Contested  inform<it;on  should  be 
specified,  and  the  reascnis)  for 
contesting  the  record  hsted. 

RECORD  SOURCE  CATEGORIES: 

Data  dccu.~u!dted  ;n  the  reLord 
system  at  Savings  Bonds  are  gathered 
from  the  individual  and/or  from  sources 
directly  connected  with  the  volunteer's 
appointment. 

SYSTEM  EXEMPTED  FROM  CEfrTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

T'easury/USSBD  .003 

SYSTEM  NAME: 

Savings  Bonds  Sales  Record  System — 
Treasury/USSBD. 

SYSTEM  location: 

Savings  Bonds  Division.  Department 
of  the  Treas  iry.  1111  20th  Street,  NW, 
Washington,  DC  202ii),  .:nd/nr  Di'-trict 
Offices. 


CATEGORIES  OF  tNDmOUALS  COVERED  BV  THE 

system: 

Hi  je  Ribbon  Target  Cards,  Blue 
Rit   ion  Target  Status  Control  Sheets. 
Field  Call  Reports,  Itineraries,  Net-Saver 
Reports,  Payroll  Savings  Reporting 
Pen  edures  Forms,  Progress  Summaries, 
Time  and  Attendance  Records.  Training 
Heports,  Work  Pians,  State-County 
Chairmen,  State  and  Volunteer  Fund 
Lists,  "Take  Stock  in  America"  Records, 
Telephone  rails.  Volunteer  Bio's, 

CATEGORIES  OF  RECOftDS  IN  THE  SVSTEM: 

Routine  lists  and  r^dministrative 
details  associated  with  sales. 

AUTHORITY  FOR  MAINTENANCE  0»  Tnf 

SVSTEM: 

Treasury  Uef..,;tme;it  Order  No.  13 
established  the  Division  of  Savings 
Bonds  under  the  office  of  the  Fiscal 
Assistant  Secretary,  dated  April  1941 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IM 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

There  are  no  disclosures  for  this 
system  of  records  outside  the 

Department. 

POLICIES  AND  PRACTICES  FOR  STOSIMG 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYS-^EM 

STORAGE: 

Records  of  this  nature  are  filed  in 
large  notebooks  and  are  indexed 
ai  ( i)rd;ng  to  individual  names,  regions, 
areas  and  states. 

retrievabiuty: 

Records  are  retrievable  under  indexes 
indicated  above. 

SAFEGUARDS: 

Records  do  not  warrant  tight  security. 

RETENTION  AND  DISPOSAL: 

High  priority  records  are  kept  as  long 
as  needed,  records  of  lower  priority  are 
destroyed  after  two  years. 

SYSTEM  MANAGER{S)  AND  ADDRESS 

Director  of  Sales  Operations, 
DepartrT>ent  of  the  Treasury,  Savings 
Bonds  Division,  1111  20th  Street,  NW, 
Washington.  EX:  20226. 

NOTIFICATION  PROCEDURE: 

Ar.  inii'.v.audi  may  itquest  rsLLcsb  to 
his  or  her  record  or  any  information 
pertaining  to  him/her  by  merely 
notifying  the  office  or  officer  in  charge. 
The  individual,  however,  must  be  under 
the  supervision  of  a  Savings  Bonds 
officer  during  the  entire  time  he  or  she 
has  this  information  in  h's /her 

possession. 


RECOKD  ACCESS  PROCEDURES. 

See  "Notification  Procedure "  and 
"System  Manager(s)". 

co»rrESTiNG  RFCORO  pwocrounrs 

See    Sysii-m  Manager  tsj    above. 
Contested  information  should  be 
specified  and  the  reason(s)  for 

contesting  the  record  listed. 

RECORD  SOURCE  CA^'EGOWtS- 

Data  accumulated  in  the  sales  record 
system  at  Savings  Bonds  are  gathered 
from  the  individual  and/or  from  sources 
directly  connected  with  the  employee's 
appointment. 

SYSTEMS  EJEHprrD  ffiOM  CFB"r,t:N 
t>«0"/ISJONS  O'   TMf  j,CT 

None. 

T-eaaurv.USSS    001 

SvS"l,  M   XAMl 

Aaministrative  Information  System — 

Treasury/l'SSS. 

S'»STiM  tOCAfON: 

(a)  U.S.  Secret  Service  (Headquarters). 
1800  G  St.  NW,  Wh sii , i  ,ij : , , - .  DC  ?fc:x 
Components  of  tn  s  s>>^t'  •■''■■  -   » 
geographically  <;.  j*   ••ed  ?■  •    .  wr  i  ; 
Secret  Service  iit.d  oii.i .  ^    s.!  i^.,^v,. 
United  States  Secret  Scrv  < »    /\  ppendix 
A,  listing  the  addresses  ol  Secret  Service 
offices.)  (b)  U.S.  Secret  Service 
Uniformed  Division.  1310  L  St„  NW. 
Washington,  DC  2000S;  (c)  Presidenbal 
Protective  Division,  U.S.  Secret  Service, 
Room  la  Old  Executive  Off    e  Building. 
17th  and  Pennsylvania  Av  e  .  !■,  W. 
Washington.  DC  20500;  (d)  Vice- 
Presidential  Protective  Division.  U.S>. 
Secret  Service.  Old  Executive  Office 
Building.  Room  295.  Washington.  DC 
20500;  (e)  Dignitary  Protective  Division 
U.S.  Secret  Service.  1310  L  St.,  NW. 
Washington.  DC  20005;  (f)  Special 
Services  Division.  US.  Secret  Service. 
Washington  \,  .  .  \  ,  d,  2nd  and  M  St.. 
SE.  Bldg.  21b,  v\ail..:,ijion.  DC  20374:  [g] 
Johnson  Protective  Division.  U.S.  Secret 
Service.  P.O.  Box  921.  Stonewall,  TX 
78671;  (h)  Ford  Protective  Division,  U.S. 
Secret  S.  r-.  i.  -    P  M  u.  x  955,  Rancho 
Mirage,  LA  92270  955,  (i)  Technical 
Security  Division.  U.S.  Secret  Service, 
1709  New  York  Avenue.  NW.. 
Washington,  DC  20500;  (j)  Carter 
Protective  Division.  U.S.  Secret  Ser\ice, 
P.O.  Box  308,  Plains,  CA  31780.  Reagan 
Protective  Division.  U.S.  Secret  Service, 
2121  Avenue  Of  the  Stars,  Century  City, 
CA  90067. 

CATtGORitS  Ot-  INDIVIDUALS  COvtf^tU  Bt   'hi- 

System: 

(a)  Individuals  who  are  now  or  were 
Secret  Service  employees:  |b) 
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Individuals,  contractors,  and  vendors, 
etc..  who  are  presently  doing  or 
previously  did  business  with  the  Secret 
Service:  (c)  Claimants  against  the  Secret 
Service  under  the  Federal  Tort  Claims 
Act  and  the  Military  Personnel  and 
Federal  Emolovees  Clainns  .^ct 

CATEGOBIES  OF  RECORDS  ih   'he  S»ST£M, 

(a)  Records  containing  information  on 
issuance  of  Secret  Service  equipment 
and  accountable  government  property: 
(b)  Records  containing  procurement 
negotiations,  contracts,  agreements,  etc.. 
with  the  Secret  Service:  (c)  Records 
containing  information  on  past,  present, 
and  future  administrative 
correspondence  with  individuals, 
contractors,  vendors,  etc.,  who  have  or 
plan  to  enter  into  contractual 
agreements  with  the  Secret  Service:  (d) 
Records  on  vehicle  accidents,  injuries, 
fatalities. 

ajthor:'^v  fob  ma  n^'vance  c-  *^'E 

SYSTEM: 

Title  40  and  41  of  the  U.S.  Code,  and 
other  rules  and  regulations  where 
applicable:  5  U.S.C.  301:  44  US  C.  3101. 

ROUTINE  USES  OF  R£CO°DS  MaiN-'A'SEC   jN 
TWE  SYSTEM,  IHCU-'DiNG  CATEGORIES  0=^ 
USERS  *N0  TME  PURPOSES  OF  SuCh  JSES: 

(1)  Disclosure  of  information  to  the 
Department  of  Treasury,  GAO.  0MB. 
GSA,  the  Department  of  Justice  and 
other  Federal,  state,  and  local 
government  agencies  regarding 
purchases,  contracts,  and  anticipated 
purchases  and  contracts  of  the  Secret 
Service:  (2)  To  provide  administrative 
services  for  the  Secret  Service  and 
maintain  administrative  records  as 
required  by  law;  (3)  To  use  in  the 
adjudication  of  any  claim  for  or  against 
the  Secret  Service:  (4)  Disclosure  to 
individuals,  contractors,  vendors,  etc.. 
for  the  purpose  of  inquiries  relating  to  or 
confirmation  of  orders  and  purchases; 
(5)  Disclosure  to  a  student  participating 
in  a  Secret  Service  student  volunteer 
program,  where  such  disclosure  is 
necessary  to  further  the  efforts  of  the 
Secret  Service. 

POLICIES  AND  PflAC'iCES  ^OB  S'O'?  NG 
RETRIEVING.  ACCESSING,  RETAIN. sG    AND 
DISPOSING  OF  RECORDS  iN  TH£  Sfi'EM 

STORAGE 

Records  are  contained  in  file  jackets 
and  portions  of  the  information  are 
stored  electronically  at  Headquarters. 

retrievabiljty: 

Recoras  may  be  retrieved  by  name 

and.'or  number. 

SAFEGUARDS  ' 

(1)  File  jackets,  indices  and  electronic 
data  at  Headquarters  are  located  in 


locked  rooms  which  are  secured  by 
alarms  and  other  internal  security 
devices  with  guards  on  duty  on  an 
around  the  clock  basis.  Access  is 
available  only  to  employees  responsible 
for  records  management  and  operational 
employees  who  have  a  need  for  such 
information,  each  of  whom  holds  a  top 
secret  security  clearance:  (2)  The  file 
jackets  and  the  master  file  indices  in 
Secret  Service  field  offices  are  located 
in  locked  file  cabinets  or  in  locked 
rooms  when  Secret  Service  employees 
are  not  on  duty.  Access  to  the  system  is 
limited  to  employees  of  the  Secret 
Service  holding  top  secret  security 
clearances. 

RETENTION  AND  DISPOSAL: 

The  file  jackets,  indices  and  electronic 
data  are  retained  in  accordance  with 
mandatory  National  Archives  Records 
Administration  (NARA).  General 
Records  Schedules  3.  4.  8, 10. 11. 13.  & 
23.  Disposal  is  by  burning,  shredding, 
and/or  electronic  deletion. 

SYSTEM  MANAGER  AND  ADDRESS: 

Assistant  Director,  Office  of 
Administration,  U.S.  Secret  Service,  1800 
G  St..  NW.  Washington.  DC  20223. 

NOTIFICATION  PROCEDURE: 

Individuals  who  wish  to  present  a 
request  as  to  whether  this  system 
contains  records  pertaining  to  them 
should  address  inquiries  to:  Freedom  of 
Information  and  Privacy  Acts  Officer. 
U.S.  Secret  Service.  1800  G  St..  NW. 
Room  720,  Washington.  DC  20223. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  information  contained  in 
this  system  should  be  addressed  to: 
Freedom  of  Information  and  Privacy 
Acts  Officer,  U.S.  Secret  Service.  1800  G 
St.,  NW,  Room  720,  Washington,  DC 
20223. 

CONTESTING  RECORD  PROCEDURES: 

See  access  above. 

RECORD  SOURCE  CATEGORIES: 

(a)  Individuals  who  are  presently  or 
were  Secret  Service  employees:  (b) 
Individuals,  corporations,  companies, 
contractors,  etc..  previously  engaged  or 
presently  engaged  in  business  with  the 
Secret  Service;  (c)  Claimants. 

SYSTEMS  EXEMPTED  FROM  CF^'SN 
PROVISIONS  OF  THE  ACT: 

None. 
Treasury/USSS  .002 

SYSTEM  xiMS" 

Chief  Counsel  Record  System — 
Treasury/USSS. 


SYSTEM  LOCATION: 

Office  of  Chief  Counsel,  United  States 
Secret  Service,  1800  G  St.,  NW, 
Washinoton.  DC  20223 

CATEGORIES  OF  INDIVIDUALS  COVERED  Bv  THE 
SYSTEM 

(a)  Individuals  who  have  filed 
administrative  claims  involving  an 
employee  of  the  U.S.  Secret  Service:  (b) 
Individuals  involved  in  litigation  against 
the  U.S.  Secret  Service;  (c)  Individuals 
who  have  filed  a  petition  for  remission 
of  forfeiture  of  equipment  with  the  U.S. 
Secret  Service:  (d)  Employees,  former 
employees  or  applicants  who  have  filed 
equal  employment  opportunity  claims 
against  the  U.S.  Secret  Service  if  the 
claims  have  gone  to  administrative 
hearing:  (e)  Employee  or  former 
employees  who  have  appealed 
disciplinary  actions  taken  against  them 
by  the  U.  S.  Secret  Service  to  the  Merit 
System  Protection  Board 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(a)  Copies  of  administrative  claims 
filed  against  the  Secret  Service  or 
employees  of  the  U.S.  Secret  Service 
and  responses  thereto:  (b)  Any  type  of 
legal  document,  including  complaints, 
summaries,  and  litigation  reports, 
motions,  and  any  other  court  filing:  (c) 
Records  concerning  requests  for 
information  regarding  the  use  of 
reproductions  of  obligations  of  the 
United  States  including  bonds,  checks, 
coins,  coupons,  currencies  (U.S.  and 
foreign),  fractional  notes,  postage 
stamps  (U.S.  and  foreign),  postal  money 
orders,  and  postmarks. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

18  U.S.C.  3056;  28  U.S.C.  2672  (Federal 
Tort  Claims  Act);  18  U.S.C.  471-509. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  Adn.inistrati\e  claims  may  be 
routinely  sent  to  Department  of  Justice 
attorneys  to  assist  them  in  litigation 
involving  the  Secret  Service:  (2)  Legal 
records  and  litigation  reports  may  be 
sent  to  Department  of  Justice  attorneys 
to  assist  them  in  the  preparation  for 
litigation  involving  the  U.S.  Secret 
Service:  (3)  Records  indicating  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  may  be  referred  to  the 
appropriate  Federal,  state,  local  or 
foreign  agency  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
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with  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order  issued 
pursuant  thereto;  (4)  Disclosures  to 
opposing  counsel,  a  court  magistrate  or 
administrative  tribunal  in  the  course  of 
a  legal  proceeding,  and  disclosures  to 
opposing  counsel  in  the  course  of 
discovery  proceedings  for  the  purpose  of 
enforcing,  or  prosecuting,  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto:  (5)  Disclosures  to  Federal,  state 
or  local  agencies  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  such  as  current  licenses,  if 
necessary  to  obtain  information  relevant 
to  an  agency  decision  concerning  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit:  (6) 
Disclosures  to  a  Federal  agency  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract  or  the  issuance  of  a  license, 
grant,  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter:  (7)  Disclosure  to  a  student 
participating  in  a  Secret  Service  student 
volunteer  program,  where  such 
disclosure  is  necessary  to  further  the 
f'fforts  of  the  Secret  Sfrvice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SvS'EM: 

STORAGE; 

Records  are  contained  in  file  jackets. 

RETRIEVABILITV 

This  System  is  indexed 
chronologically  for  administrative 
claims  and  requests  for  information 
regarding  reproductions.  Access  to  the 
physical  files  containing  litigation 
records  is  by  name, 

SAFEGUARDS: 

1  he  file  jackets  are  secured  in  a 
locked  room  with  guards  on  duty  on  an 
around-the-clock  basis.  Access  to  the 
records  is  available  only  to  employees 
responsible  for  record  management  and 
operational  employees  who  have  a  need 
for  such  information,  each  of  whom 
holds  a  top  secret  security  clearance. 

RETENTION  AND  DISPOSAL: 

il]  All  jiiuicial  case  records  are 
retained  for  a  period  of  20  years;  (2) 


Administrative  claims,  and  requests  for 
information  are  disposed  of  at  varying 
intervals  in  accordance  with  the  records 
retention  schedule  approved  by  the 
National  Archives  and  Records 
Administration.  Any  disposal  is  by 
shredding  and/or  burning. 

SVSTEM  MANAGER  AND  ADDRESS: 

Chief  Counsel.  U.S.  Secret  Service. 
1800  G  St..  NW.  Room  842.  Washington, 
DC  20223 

NOTIFICATION  PROCEDURE. 

Individuals  who  wish  to  present  a 
request  as  to  whether  the  system 
contains  records  pertaining  to  them 
should  address  inquiries  'o:  Freedom  of 
Information  and  Privacy  Acts  Officer, 
U.S.  Secret  Service,  1800  G  St.,  NW, 
Room  720,  Washington.  DC  20223. 

RECORD  ACCESS  PROCEOURES: 

Requests  for  ii.;^i;;..i;:on  contained  in 
this  System  should  be  addressed  to; 
Freedom  of  Information  and  Privacy 
Acts  Officer,  U.S.  Secret  Service.  1800  G 
St..  NW,  Room  720,  Washington,  DC 
20223. 

CONTESTING  RECORD  PBOCEfi  jRf  S. 

See  access  above 

RECORD  SOURCE  CATtGORltS 

(a)  Administrative  claims  are  filed  by 
those  individuals  who  believe  that  they 
have  a  claim  against  the  U.S.  Secret 
Service;  (b)  Individuals  who  are 
involved  in  legal  proceedings  against  the 
U.S.  Secret  Service.  All  litigation  reports 
are  initiated  by  Office  of  Chief  Counsel, 
U.S.  Secret  Service:  (c)  Requests  for 
information  regarding  the  use  of 
reproductions  from  Secret  Service  field 
offices,  the  general  public,  and  from 
professional  organizations. 

SYSTEM  EXEMPTED  FROM  CFR'AIN  PROVISIONS 
OF  THE  ACT' 

None. 

'-easury  USSS  00' 

SYSTEM  NAME: 

Criminal  Investigation  Information 
System — Treasury /USSS. 

S'-  STFM  location: 

(a)  United  States  Secret  Service. 
(Headquarters)  1800  G  St..  NW. 
Washington,  DC  20223;  (b)  Components 
of  this  System  are  geographically   . 
dispersed  throughout  Secret  Service 
field  offices.  (See  United  States  Secret 
Service  appendix  A  listing  the  addresses 
of  Secret  Service  field  offices.) 

CATEGORIES  OF  INDIVIDUALS  CO  V  rat  0  e»   "-'(, 
SVSTEM: 

(a)  Individuals  who  have  been  or  are 
currently  the  subject  of  a  criminal 


investigation  by  the  U.S.  Secret  Service 
in  connection  with  the  performance  by 
that  agency  of  its  authorized  criminal 
investigative  functions;  (b)  Individuals 
who  are  payees,  registered  owners  or 
endorsers  of  stolen  or  lost  obligations 
and  other  securities  of  the  United  States; 
(c)  Individuals  who  are  witnesses, 
complainants,  informants,  suspects, 
defendants,  fugitives,  released 
prisoners,  correspondents,  organized 
crime  figures,  and  victims  of  crimes  who 
have  been  identified  by  the  Secret 
Service  in  the  conduct  of  criminal 
investigations  or  by  information 
supplied  by  other  law  enforcement 
agencies,  government  units,  and  the 
general  public. 

CATEGORIES  OF  RtCOROS    N  tmi   s»S    k  w 

(a]  Records  containing  information 
compiled  for  the  purpose  of  identifying 
individual  criminal  offenders  and 
alleged  offenders  and  consisting  only  of 
identifying  data  and  notations  of  arrest, 
the  nature  and  disposition  of  criminal 
charges,  sentencing,  confinement, 
release,  and  parole  or  probation  status: 
(b)  Records  containing  information 
compiled  for  the  purpose  of  a  criminal 
investigation,  including  reports  of 
informants  and  investigators,  and 
associated  with  an  identifiable 
individual;  (c)  Records  containing 
reports  identifiable  with  an  individual 
compiled  at  various  stages  of  the 
process  of  enforcement  of  criminal  laws 
from  arrest  or  indictment  through 
release  from  supervision;  (d)  Records 
containing  investigatory  material 
compiled  for  law  enforcement  purposes, 
including  but  not  limited  to.  handwriting 
exemplars:  laboratory  analyses  of  inks 
and  papers:  handwriting  analyses; 
petitions  for  the  remission  of  forfeitures; 
notice  of  non-receipt  of  Treasury  drafts: 
affidavits  of  forged  endorsements: 
opinions  of  the  examiner  of  questioned^ 
documents:  reports  or  opinions  from  the 
examination  of  computer  evidence; 
reports  or  opinions  from  the 
examination  of  altered  cellular 
telephones;  certificates  by  owners  of 
U.S.  registered  securities  concerning 
forged  requests  for  payments  or 
assignments:  applications  for  relief  on 
account  of  loss,  theft,  or  destruction  of 
U.S.  Savings  Bonds  or  checks: 
photographic  reproductions  of 
obligations  and  other  securities  of  the 
United  States:  contraband  items:  claims 
against  the  United  States  for  the 
proceeds  of  government  checks  and 
bonds:  and  reports  necessary  for  the 
settlement  of  check  and  bond  claims: 
names  and  telephone  numbers  of 
persons  intercepted  by  electronic, 
mechanical,  or  other  device  under  the 
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provisions  of  Title  18  U.S.C..  section 
2510  et  seq.  compiled  during  the  lawful 
course  of  a  criminal  or  civil 
investigation. 

A^-'MOB'"^  FOR   MA   •I'^EMASCf   OF  THE 
S'STEM: 

IB  use.  3056.  I 

B0U"NE  uses  OF  «ECO«DS  M4iN'»,ME0   !•' 
THE  S'S'^M.  •♦•C<-UO<»«G  CA-'EOOSeS  Of 
CSEaS  **<0  THE  f>URPOSES  OF  SoCh  JSES: 

(1)  Disclosure  to  Federal,  state,  and 
local  government  agencies  foreign  or 
domestic,  having  prosecutive  and  civil 
law  enforcement  functions  for  use  by 
attorneys,  magistrates,  and  judges, 
parole  or  probation  authorities  and 
other  law  enforcement  authorities  for 
the  purpose  of  developing  a  criminal  or 
civil  investigation,  prosecuting, 
sentencing,  or  determining  the  parole 
and  probation  status  of  criminal 
offenders  or  suspected  criminal 
offenders;  (2)  Disclosure  to  personnel  of 
other  Federal,  state  and  local  law 
enforcement  agencies,  foreign  or 
domestic  for  the  purpose  of  developing 
information  on  subjects  involved  in 
Secret  Service  criminal  investigations 
and  assisting  other  law  enforcement 
agencies  in  the  investigation  and 
prosecution  of  violations  of  the  criminal 
laws  which  those  agencies  are 
responsible  for  enforcing:  (3)  Disclosure 
to  personnel  of  Federal,  state,  and  local 
governmental  agencies,  where  such 
disclosure  is  considered  reasonably 
necessary  for  the  purpose  of  furthering 
Secret  Service  efforts  to  investigate  the 
activities  of  and  apprehend  criminal 
offenders  and  suspected  criminal 
offenders;  (4)  Disclosure  to  personnel  of 
Federal,  state,  and  local  governmental 
agencies,  foreign  and  domestic,  where 
there  is  a  showing  of  reasonable 
necessity  to  obtain  such  information  to 
accomplish  a  valid  law  enforcement 
purpose;  (5)  Disclosure  to  employees 
and  officials  of  fmancial  and 
commercial  business  firms  and  to 
private  individuals  of  identifying 
information  pertaining  to  actual  or 
suspected  criminal  offenders  where  such 
disclosure  is  considered  reasonably 
necessary  for  the  purpose  of  furthering 
Secret  Service  efforts  to  investigate  the 
activities  of  and  apprehend  criminal 
offenders  and  suspected  criminal 
offenders;  (6)  Records  maintained  in  this 
system  indicating  a  violation  or 
potential  violation  of  law.  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  may  be  disclosed  to  the 
appropriate  agency,  whether  Federal. 
state,  local  or  foreign,  charged  with  the 


responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto;  (7)  Disclosures 
in  the  course  of  presenting  evidence  to  a 
court,  magistrate  or  administrative 
tribunal  and  disclosures  to  opposing 
counsel  in  the  course  of  discovery 
proceedings  for  the  purpose  of  enforcing, 
or  prosecuting,  a  violation  or  potential 
violation  of  law.  whether  civil,  criminal 
or  regulatory  in  nature  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule  or 
order  issued  pursuant  thereto;  (8) 
Disclosures  to  Federal,  state  or  local 
agencies  maintaining  civil,  criminal  or 
other  pertinent  information  or 
enforcement  information  relevant  to  an 
agency  decision  concerning  the  hiring  or 
retention  of  an  employee,  or  the 
issuance  of  a  license,  grant  or  other 
benefit;  (9)  Disclosures  to  a  Federal, 
state  or  local  agency  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
letting  of  a  contract  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter.  (10)  Disclosures  of  information 
relating  to  criminal  and  civil 
proceedings  to  the  news  media  in 
accordance  with  the  guidelines 
contained  in  28  CFR  50.2;  (11)  Disclosure 
in  connection  with  the  utilization  by  the 
Secret  Service  of  the  Northern  Virginia 
Regional  Identification  System  for  the 
storage  and  retrieval  of  fingerprint 
information  maintained  by  the  Secret 
Service:  (12)  Disclosure  to  a  student 
participating  in  a  Secret  Service  student 
volunteer  program,  where  such 
disclosure  is  necessary  to  further  the 
efforts  of  the  Secret  Service. 

POLICIES  AND  PflACTICES  FO«  STORING, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

All  records  comprising  this  system  of 
the  U.S.  Secret  Service  are  contained  in 
file  jackets,  or  on  index  cards,  microfilm 
and  microfiche.  Portions  of  the  indices 
and  information  contained  in  the 
records  are  maintained  in  electronic 
storage  media  located  at  Headquarters. 

RETRIEVABIUTV: 

This  system  is  indexed  by  name, 
address,  vehicle  license  number,  and/or 
telephone  number,  and  is  retrieved 
through  manual  search  of  index  cards 
and/or  through  computer  search  of 
magnetic  media  indices  both  at 


Headquarte'-s  and  m  the  field  offices. 
Additionally,  subjects  are  retrievable 
from  the  compu'enzed  files  by  physical 
description  Access  to  the  physical  files 
containing  records  is  by  case  number 
obtained  from  the  indices. 

SAFEGUARDS; 

(1)  At  Headquarters  the  field  jackets 
and  indices  containing  the  records  are 
secured  by  alarms,  and  other  internal 
security  devices,  in  locked  rooms  with 
guards  on  duty  on  an  around-the-clock 
basis.  Access  to  the  records  is  available 
only  to  employees  responsible  for 
records  management  and  operational 
employees  with  a  "need  to  know,"  each 
of  whom  has  a  top  secret  security 
clearance;  (2)  In  field  offices  the  file 
jackets  and  the  master  field  indices 
(index  cards)  are  located  m  locked  filing 
cabinets  and  v\  hen  Secret  Service 
employees  are  not  on  duty  in  locked 
rooms.  Access  to  the  system  is  limited  to 
employees  of  the  Secret  Service  holding 
top  secret  security  clearances  and  is 
controlled  and  available  to  authorized 
persons. 

RETENTION  AND  DISPOSAL; 

(1)  .M!  ludicio!  cases.  20  years;  (2) 
Non-judicial  criminal  investigative  cases 
(except  non-judicial  check  and  bond 
cases),  10  years;  (3)  Non-judicial  check 
claim  and  bond  forgery  cases.  5  years: 
(4)  Administrative  files  of  an 
investigatory  nature,  5  years:  (5)  All 
other  files  and  records  the  disposition  of 
which  is  not  otherwise  specified.  5 
years:  (6)  Investigations  for  other 
districts.  2  years:  (7)  Receipts  for 
counterfeit  and  contraband.  2  years;  (8) 
Investigation  Control  Forms,  varies;  (9) 
Arrest  History  Forms,  Indefinite;  (10) 
Headquarters  Criminal  Investigative 
case  files,  50  years:  indices  and 
microfilm  copies  are  retained  for  an 
indefinite  period:  (11)  Consensual  and 
non-consensual  interception  indices,  10 
years  or  when  investigative  use  no 
longer  exists,  whichever  is  longer;  (12) 
Fingerprint  and  photograph  files,  at 
varying  intervals  in  accordance  with 
record  retention  schedules  approved  by 
the  National  Archives  and  Records 
Administration.  Disposal  is  by  burning, 
shredding,  maceration,  and  pulping, 
and/or  electronic  deletion. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director,  Office  of 
Investigations.  U.S.  Secret  Service,  1800 
G  St..  NW.  Washington,  DC  20223. 

NOTIFICATION  PROCEDURE: 

In  accordance  with  the  provisions  of  5 
U.S.C.  552a  (j)  and  (k).  the  Director  of 
the  U.S.  Secret  Service  has  exempted 
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this  system  from  compliance  with  the 
provisions  of  5  U  S.C.  552afe)(4)(G). 

RECORD  ACCESS  PROCEDURES: 

In  accordance  with  the  provisions  of  5 
U.S.C.  552a  (j)  and  (k).  the  Director  of 
the  U.S.  Secret  Service  has  exempted 
this  system  from  compliance  with  the 
provisions  of^  U  S  C.  552a(e)(4)(H). 

CONTESTING  RECORD  PROCEDURES: 

See  access  above. 

In  accordance  with  the  provisions  of  5 
U.S.C.  552a  (j)  and  (k)  the  Director  of  the 
U.S.  Secret  Service  has  exempted  this 
system  from  compliance  with  the 
provisions  of  5  U.S.C.  552a(e)(4)(I). 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  s\  stem  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (c)(4).  (d).  (e)(1).  (e)(4)(G), 
(e)(4)(H),  and  (e)(4)(I).  of  the  Privacy  Act 
Dursuant  to  5  U.S.C.  552a  (j)  and  (k). 

Treasury.USSS  ,004 

SYSTEM  name: 

Financial  Management  Information 
System — Treasury/USSS. 

SYSTEM  location: 

(a)  U.S.  Secret  Service, 
(Headquarters),  1800  G  St.,  NW., 
Washington,  DC  20223;  (b)  Components 
of  this  System  are  geographically 
dispersed  throughout  Secret  Service 
field  offices.  (See  below  United  States 
Secret  Service,  appendix  A  listing  the 
addresses  of  Secret  Service  field 
offices.);  (c)  U.S.  Secret  Service 
Uniformed  Division.  1310  L  Street.  NW.. 
Room  320,  Washington,  DC  20005;  (d) 
Special  Services  Division,  U.S.  Secret 
Service,  Building  216,  Washington  Navy 
Yard,  Washington,  DC  20374;  (e) 
Presidential  Protective  Division,  U.S. 
Secret  Service,  Room  10,  Old  Executive 
Office  Building,  Washington,  DC  20500; 
(f)  Vice-Presidential  Protective  Division, 
U.S.  Secret  Service,  Old  Executive 
Office  Building,  Room  295,  Washington, 
DC  20500:  (g)  Dignitary  Protective 
Division,  U.S.  Secret  Service,  1310  L  St., 
NW.,  Suite  500,  Washington,  DC  20005; 
(h)  Johnson  Protective  Division.  U.S. 
Secret  Service,  P.O.  Box  927,  Stonewall, 
TX  78671;  (i)  Ford  Protective  Division, 
U.S.  Secret  Service.  PO  Box  955,  Rancho 
Mirage,  CA  92270-955;  (j)  Carter 
Protective  Division,  U.S.  Secret  Service, 
PO  Box  308,  Plains,  GA  31780-0308;  (k) 
Technical  Security  Division,  U.S.  Secret 
Service,  1800  G  Street,  NW.. 
Washington,  DC  20223.  (1)  Reagan 
Protective  Division,  U.S.  Secret  Service, 
2121  Avenue  of  the  Stars,  Century  City, 
CA  90067;  (m)  Special  Programs 


Division,  U.S.  Secret  Service,  New 
Executive  Office  Building,  Room  G-236. 
Washington,  DC  20500. 

CA-EGORIES  OF  INOiVIDcAuS  COVFRFD  !=■<  'Hf 
SYSTEM: 

(a)  Individuals  who  are  now.  or  were 
previously.  Secret  Service  employees; 

(b)  Individuals,  contractors,  vendors, 
etc.,  who  are  presently  doing  business 
with  or  previously  did  business  with  the 
Secret  Service;  (c)  Individuals  who  are 
involved  in.or  were  previously  involved 
in  tort  claims  with  the  Secret  Service;  (d) 
Individuals  who  are  now  or  previously 
were  involved  in  payments  (accounts 
receivable)  with  the  Secret  Service;  (e) 
Individuals  who  have  been  recipients  of 
awards. 

CATEGORIES  OF  RECOSDS  IN   THE  S  •  S  :  [ '.< 

(a)  Records  containing  information 
compiled  for  the  purpose  of  pay,  travel, 
property  damage,  expenses  incurred 
other  than  travel,  and  retirement 
annuities  and  taxes;  (b)  Records 
containing  information  of  accounts 
receivable  and  payable,  involving  Secret 
Service  employees  and  other  persons; 

(c)  Records  containing  information  of 
tort  claims  dealing  with  Secret  Service 
property,  concerning  payment  and 
accounts  receivable;  (d)  Records 
containing  information  on  the 
expenditures,  anticipated  expenditures, 
and  budget  studies  of  the  Secret  Service; 
(e)  Time  and  attendance  records. 

AuTHOniTV   FOR   MAlNTE,NAN-f    OF  THE 
SYSTEM: 

31  U.S.C.  68,  484,  952,  and  1301 
through  1806.  and  5  U.S.C.  5514,  and  21 

r:  9  r  24T^ 

ROJTIHE  USES  OF  RtCORO'S  Mi  S"  aiKrc    N 
THE  SYSTEM.  INCLUDING   CATEGORIES   Of 
USERS  AND  THE  PURPOSES  OF  SLCM  1>SE^. 

The  routine  uses  of  the  records 
contained  in  this  system  are  as  follows: 
(1)  Disclosure  to  the  Internal  Revenue 
Service.  U.S.  Treasury.  GAO,  OPM  and 
other  Federal  agencies  dealing  with  the 
payment  and  collection  of  monies 
concerning  Secret  Service  employees;  (2) 
disclosure  to  the  Internal  Revenue 
Service,  U.S.  Treasury  Department, 
OPM,  GAO,  and  other  Federal  agencies 
dealing  with  the  payment,  collection  and 
audit  of  monies  concerning  persons  who 
have  financial  dealings  with  the  Secret 
Service;  (3)  To  establish  and  maintain  a 
means  of  gaining  statistical  information 
needed  to  answer  inquiries  from  other 
Federal,  state,  and  local  governments 
and  Congress:  (4)  To  establish  a 
reporting  system  to  Treasury,  0MB, 
GAO,  and  Congress  concerning  Secret 
Service  expenditures;  (5)  To  establish  a 
means  of  payments  to  contractors  and 
vendors  for  purchases  made  by  Secret 


bervice;  (5)  Uisclosure  to  olticr  hedtrai 
agencies  to  effect  inter-agency  salary 
offset  and  to  affect  inter-agency 
administrative  offset;  (7)  Disclosures  to 
consumer  reporting  agencies  to  obtain 
commercial  credit  reports;  (8) 
Disclosures  to  debt  collection  agencies 
for  debt  collection  services;  (9) 
Disclosures  of  current  mailing  addresses 
obtained  from  the  Internal  Revenue 
Service,  which  have  become  a  part  of 
this  system,  to  consumer  reporting 
agencies  to  obtain  credit  reports  and  to 
debt  collection  agencies  for  collection 
services;  (10)  Disclosures  to  appropriate 
Federal,  State,  or  foreign  agencies 
responsible  for  investigating  or 
prosecution  of  the  violation  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order  or  license;  (11) 
Disclosures  to  a  Federal,  state,  or  local 
agency,  maintaining  civil,  criminal  or 
other  relevant  enforcement  information 
or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (12)  Disclosures  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (13)  Disclosures  to  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements: 
(14)  Disclosures  to  a  congressional  office 
in  response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains:  (15)  Disclosures  to  the 
news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (16)  Disclosure  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (17)  Disclosure  to  a 
student  participating  in  a  Secret  Service 
student  volunteer  program,  where  such 
disclosure  is  necessary  to  further  the 
efforts  of  the  Secret  Service. 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Debt  Collection  of  1982 
(31  U.S.C.  3701(a)(3)  or  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f)). 
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POUCIES  »»«0  PRACTICES  FOB  S'OBINC. 
BE-^BIEVIHG,  »CCESS<HG    BETA.NiSG,  *ND 
C  SPOSING  Of  RECOOOS  IN  ^E  S-S'EM 

S^O«AG£:  I 

All  records  are  contained  in  files, 
optical  disc  cartridges,  microfilm,  and/ 
or  microfiche.  Portions  of  the  indices 
and  information  contained  in  this 
system  are  programmed  into  computers 
maintained  at  Headquarters. 

PETSIEVABIU"rv: 

This  system  is  indexed  by  name  and/ 
or  number  at  Headquarters  and  by  name 
only  in  Field  offices  and  protective 
divisions.  Access  is  by  name  and/or 

rurr.ber 

SAFEQUAfWJS: 

(1)  The  file  jackets,  indices  and 
computers  are  secured  by  alarms  and 
other  internal  security  devices  in  locked 
rooms  with  guards  on  duty  on  a  24-hour 
basis;  (2)  Access  to  the  records  is 
available  only  to  employees  responsible 
for  records  management  and  operational 
employees  who  have  a  need  for  such 
information,  each  of  whom  holds  a  top 
secret  security  clearance;  (3)  The  file 
jackets  and/or  indices  are  located  in 
locked  filing  cabinets  and  in  locked 
rooms  when  Secret  Service  employees 
are  not  on  duty.  Access  is  limited  to 
e.Tiployees  holding  top  secret  security 
c:°a-ar.ces. 

P£"'ETnO»*  *N0  oisc=osal; 

(1)  Financial  Management  Division's 
automated  accounting  systems,  foreign 
disbursement  file,  and  paid  files  are 
retained  for  six  years;  (2)  Accounts 
receivable  systems  are  maintained  for 
four  years  unless  they  are  not 
liquidated;  (3)  Systems  for  holiday, 
overtime,  and  other  pay  adjustments, 
enter  on  duty  information,  resignations, 
retirements,  reassignments,  etc,  are 
disposed  of  at  varj-ing  intervals  in 
accordance  with  records  retention 
schedules  approved  by  the  National 
Archives  Record  Administration 
(NARA);  (4)  Records  on  personnel 
actions,  leave,  change  of  station,  bonds, 
health  benefits  and  insurance  policies, 
bank  deposits,  allotments,  etc.,  are  held 
for  six  months:  (5)  All  other  records  are 
retained  in  accordance  with  mandatory 
National  Archives  Record 
Administration  (NARA),  General 
Records  Schedules  5,  6,  and  7.  Disposal 
of  records  is  by  burning,  mulching, 
shredding,  or  electronic  deletion. 

SYSTEM  MANAGER(S;  *SD  ftDCStSS 

Assistant  Director,  Oiiice  oi 
Administration.  1800  G  St..  NW.. 
Washington.  DC  20223. 


Individuals  who  wish  to  present  a 
request  as  to  whether  this  system 
contains  a  record  pertaining  to  them 
should  address  inquiries  to:  Freedom  of 
Information  and  Privacy  Acts  Officer. 
U.S.  Secret  Service.  1800  G  St..  NW., 
Room  72a  Washington.  DC  20223. 

RECORD  ACCESS  PROCEDURES: 

Request  for  information  contained  in 
this  system  should  be  addressed  to: 
Freedom  of  Information  and  Privacy 
Acts  Officer,  U.S.  Secret  Service,  1800  G 
St..  NW..  Room  720.  Washington.  DC 
20223. 

COMTEST1NQ  RECORD  PROCEDURES: 

See  access  above. 

RECORD  SOURCE  CATEGORIES: 

(a)  Individuals  who  are  presently  or 
were  previously  Secret  Service 
employees;  (b)  Individuals  who  are 
presently  or  were  service  contractors  or 
suppliers  with  the  Secret  Service;  (c) 
Individuals  who  are  presently  or  were 
previously  involved  in  torf  claims  with 
the  Secret  Service;  (d)  Individuals  who 
are  presently  or  were  previously 
involved  in  collections  and 
disbursements  with  the  Secret  Service; 
(e)  Internal  Revenue  Service;  (f) 
Surviving  spouse  of  deceased  personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None 
Treasury/USSS  .005 

SYSTEM  NAME: 

Freedom  of  Information  Request 
System — ^Treasury/USSS. 

SYSTEM  LOCATION: 

United  States  Secret  Service,  1800  G 
St..  NW.,  Washington.  DC  20223. 

CATEGORIES  OF  INDIVIDUALS  COVEBFt:  BY  ^E 
SYSTEM: 

Individuals  or  organizations  who  have 
requested  information  under  the 
Freedom  of  Information  Act  or  the 
Privacy  Act 

CATEGORIES  OF  RECORDS  IN  The  S  .  S'f  M 

(a)  Correspondence  and  documents 
relating  to  requests  for  information;  (b) 
Documents  relevant  to  appeals  and 
lawsuits  under  the  Freedom  of 

Information  Act. 

AUTHORITY  FOR  .XlAiN'  ENANCE  OF  THE 
SYSTEM: 

5  use.  552. 


ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 

USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

(1)  Records  may  be  disseminated  to  a 
Federal  agency  which  furnished  the 
record  for  the  purpose  of  permitting  a 
decision  as  to  access  or  correction  to  be 
made  by  that  Agency,  or  for  the  purpose 
of  consulting  with  that  Agency  as  to  the 
propriety  of  access  or  correction;  (2) 
Records  may  be  disseminated  to  any 
appropriate  Federal,  state,  local,  or 
foreign  Agency  for  the  purpose  of 
verifying  the  accuracy  of  information 
submitted  by  an  individual  who  has 
requested  amendment  or  correction  of 
records;  (3)  Disclosure  to  a  student 
participating  in  a  Secret  Service  student 
volunteer  program,  where  such 
disclosure  is  necessary  to  further  the 
efforts  of  the  Secret  Service. 

POUCIES  AND  PRACTICES  f OR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
C  SPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE; 

Records  comprising  this  System  are 
maintained  in  file  jackets. 

RETRIEVABIUTY: 

The  files  and  indices  are  indexed 
numerically  and  alphabetically  and/or 
through  computer  search  of  magnetic 

media. 

SAFEGUARDS. 

The  files,  indices,  and  magnetic  media 
are  secured  in  locked  rooms.  Access  to 
the  records  is  available  only  to 
employees  responsible  for  the 
management  of  the  system  and 
operational  employees  who  have  a  need 
for  such  information,  each  of  whom 
have  a  top  secret  security  clearance. 

RETENTION  AND  DISPOSAL; 

All  flies  are  destroyed  six  years  after 
the  date  of  last  entry.  Magnetic  media 
indices  are  retained  for  an  indefinite 
period  of  time.  Disposal  is  by  burning, 
shredding,  or  electronic  deletion. 

SYSTEM  MANAGERiS)  AND  ADDRESS: 

Freedom  of  Information  and  Privacy 
Acts  Officer,  U.S.  Secret  Service,  1800  G 
St..  NW..  Room  720,  Washington,  DC 
20223. 

NOTIFICATION  PROCEDURE: 

Individuals  v\ho  wish  to  present  a 
request  as  to  whether  this  system 
contains  records  pertaining  to  them 
should  address  their  inquiries  to: 
Freedom  of  Information  and  Privacy 
Acts  Officer,  U.S.  Secret  Service,  1800  G 
St..  NW..  Room  720,  Washington.  DC 
20223. 
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RECORD  ACCESS  PROCEDURES: 

Any  individual  wishing  to  obtain 
information  on  the  procedures  for 
gaining  access  to  and  contesting  records 
should  contdct;  Freedom  of  Information 
and  Piivacy  Acts  Officer,  U.S.  Secret 
Service,  1800  G  St..  N'W..  Room  720, 
Washington.  DC  20223. 

CONTESTIMO  RECORD  PftOCEDURES: 

See  access  above. 

RECORD  SOURCE  CATEOORIES: 

Individuals  or  organizations 
requesting  information  pursuant  to  the 
Freedom  of  Information  Act  or  the 
Privacy  Act. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 

PROVISIONS  OF  THE  ACT: 

None. 
Treasury/USSS    006 

SYSTEM  HAMtZ 

.Non-Criminal  investigation 
Information  System — Treasury /USSS. 

SYSTEM  LOCATtOM: 

(a)  United  States  Secret  Service,  1800 
G  St..  NW.  Washington,  DC  20223;  |b) 
Components  of  this  System  are 
geographically  dispersed  throughout 
Secret  Service  field  offices.  (See  below. 
United  States  Secret  Service  appendix 
A.  listing  the  addresses  of  Secret  Service 
field  offices.) 

categories  of  iwdfviouals  covered  by  the 
system: 

(a)  Individuals  who  are  applicants  for 
employment  with  the  U.S.  Secret  Service 
and  other  bureaus  of  the  Department  of 
the  Treasury;  (b]  Individuals  who  are 
employees  of  the  U.S.  Secret  Service 
and  other  bureaus  of  the  Department  of 
the  Treasury  holding  security  clearances 
granting  access  to  classified  documents 
and  records:  (c)  Individuals  who  have 
filed  administrative  cuiin  s  with  the 
Secret  Service  and  other  bureaus  of  the 
Department  of  the  Treasury  under  the 
Federal  Tort  Claims  Act  or  who  have 
been  involved  in  automobile  accidents 
or  other  incidents  involving  employees 
of  the  Secret  Service  and  other  bureaus 
of  the  Department  of  the  Treasury 
resulting  in  tort  claims  against  such 
individuals;  (d)  Individuals  involved  in 
investigations  required  in  the 
administration  of  the  Government 
Losses  in  Shipment  Act.  the  Gold 
Reserve  Act.  and  the  Silver  Purchase 
Act:  (e)  Individuals  who  are  employees 
of  the  Secret  Service  and  other  bureaus 
of  the  Department  of  the  Treasury  w,ho 
have  been  accused  of  misconduct  in  the 
performance  of  their  duties,  or  who  have 
been  the  subject  of  a  complaint 
involving  the  performance  of  their 


official  functions;  (f)  Individuals  who  .-re 
the  subject  of  investigations  or  supply 
information  to  investigative  agents 
conducting  special  investigations 
relating  to  the  performance  i'y  the 
Secret  Service  of  its  statutory  and 
regulatory  functions. 

categories  of  records  in  the  system 

[a)  Record  containing  irvpst'go'nry 
matenai  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  or 
qualifications  for  Federal  civilian 
employment  or  access  to  classified 
information:  (bj  Records  containmg 
investigatory  matenai  compiled  for  law 
enforcement  purposes,  including  but  not 
limited  to,  reports  of  investigators 
relating  to  claims  under  the  Federal  Tort 
Claims  Act,  Government  Losses  m 
Shipment  Act.  the  Gold  Rpserve  Ac  *  and 
the  Silver  Purchase  Act.  and  employee 
misconduct  or  malfeasance:  (r)  Records 
containing  reports  or  statement  of 
investigators,  witnesses,  complainants, 
cl.iim..'3n's  and  correspondents 
associated  wi'h  identifiable  individuals. 

AUTHOfMTY  FOR  MAlHTEHAIiCf  OF  THE 

system: 

18  use.  3056,  Fxetnitiv^;  Ord.'r  lfW50 
and  Treasury  Order  102-18  jr^'vised 
March.  1985);  and  Treasury  f)rfi«  r  1"3^  1 

ROtmMf  uses  OF  RECORDS  MAtMT  AIMED  <M 
THE  SYSTEM.  tMCLUDING  CATEGORIES  OF 
users  AMD  THE  PURPOSES  OF  SUCH  USES: 

The  routine  uses  of  the  re>.ord& 
contained  in  this  System  are  as  follows: 
(1)  Disclosure  to  the  Department  of 
justice  and  other  Federal  agencies  for 
administi-ative,  civil,  or  other  legal 
proceedings  to  be  used  by  personnel 
officials,  attorneys,  administrative  law 
officers,  and  judges;  (2)  Disclosure  to 
personnel  of  other  Federal,  state  and 
local  governmental  agencies,  foreign 
and  domestic,  for  the  purpose  of 
developing  or  confirming  information  on 
individuals  involved  in  non-criminal 
investigations  conducted  by  the  Secret 
Service:  (3)  Disclosure  to  personnel  of 
private  institutions  and  to  private 
individuals  for  the  purpose  of  confirming 
and/or  determining  suitability, 
eligibility,  or  qualifications  for  Federal 
civilian  employment  or  access  to 
classified  information:  and  for  the 
purposes  of  furthering  the  efforts  of  the 
Secret  Service  to  investigate  the 
activities  of  individuals  related  to  or 
involved  in  noncriminal  civil  and  ,-- 
administrative  investigations;  (4) 
Disclosure  to  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  the  purpose  of 
determining  suitability,  r!ij;ibi!;ty.  or 
qualifications  for  em;.;'  vn.i  •,:!  with  or 
access  to  classified  information  in  such 


other  agency  or  Instrumentahty;  (5) 
Records  maintained  indicating  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  ar>d  whether  ansing  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  may  be  referred  to  the 
appropriate  agenrv   wKr'h»  r  ¥i  ural, 
state,  local  or  foreign,  cr  j^^f  a  wuh  the 
responsibility  of  investigating  or 
prosecuting  surh  violation  or  charged 
with  enforcins  c:   rnpit  rienting  the 
statute,  or  rule,  n  v  .  it,   n  or  order 


issued  pursuant  t^ 


!6)  Disclosures 


in  the  course  of  presenting  evidence  to  a 
court,  magistn  tf  (  r  administrative 
tribunal  and  c,  s.     s  irtB  to  opposing 
counsel  in  the  co  ;";i  i  f  ilis.  overy 
proceedings  for  'tie  purpose  of  enforcing 
or  prosecutrp  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature  and  whether 
arising  by  general  si  i' /e  or  particular 
program  statute,  or  tjy  regulation,  rule  or 
order  issued  pursuant  thereto;  (7) 
Disclosures  to  Federal,  state  or  local 
agencies  maintaining  civiL  criminal  or 
other  relevant  enforcement  information 
or  other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit,  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  the  requesting  agencies' 
decision  on  the  matter  (8)  Disclosures  of 
information  relating  to  civil  proceedings 
to  the  news  media  in  accordance  with 
the  guidelines  contained  in  28  CFR  50.2. 

(9)  Disclosure  to  Federal,  state,  or  local 
government  agencies  for  the  purpose  of 
developing  a  relevant  ongoing  civil, 
criminal,  or  background  investigation: 

(10)  Disclosure  to  a  student  participating 
in  a  Secret  Service  student  volunteer 
program,  where  such  disclosure  is 
necessary  to  further  the  efforts  of  the 
Secret  Service. 

POL-lCltS  AND  PRACTiCf  S  fOf  SfQRiHG. 
RfTRIEVrNG     ACCESSING    RITAINING    AND 
DISPOSING  Of  BTCOnDS  in  "'wf  svcm'  M: 


S  • 


>=iAaE: 


kecords  comprising  this  system  of  the 
U.S.  Secret  Service  are  contained  in  file 
jackets,  or  on  index  cards,  microfilm, 
and  microfiche.  Portions  of  these  indices 
and  information  are  maintained  in  on- 
line computer  data  files  located  at 
Hondquarters, 

UtTBItVABiuTY: 

This  system  is  indexed  alphabetically 
by  name  in  Headquarters,  Inspection, 


ini: 
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and  in  Held  offices  and  retrieves  through 
manual  search  of  index  cards  and/or 
through  computer  search  of  magnetic 
media.  Access  to  the  physical  files  is  by 
case  number  obtained  from  the  name 

SAFEGUARDS: 

(1)  The  file  jackets,  indices  and 
magnetic  media  are  secured  by  alarms 
and  other  internal  security  devices  in 
locked  rooms  with  guards  on  duty  on  an 
around-the-clock  basis.  Access  to  the 
records  is  available  only  to  employees 
responsible  for  record  management  and 
operational  employees  who  have  a  need 
for  such  information,  each  of  whom 
holds  a  top  secret  security  clearance:  (2) 
The  file  jackets  and  the  master  field 
indices  comprising  this  system  in  field, 
offices  are  located  in  locked  fding 
cabinets  and  when  employees  are  not 
on  duty,  in  locked  rooms.  Access  to  the 
system  is  limited  to  employees  holding 
top  secret  security  clearances. 

DETENTION  AND  DISPOSAL: 

The  retention  schedule  is  as  follows: 
(1)  All  judicial  case  records  are  retained 
for  a  period  of  50  years:  (2)  Applicant 
security  and  background  investigation 
records  of  Secret  Service  employees  are 
retained  for  50  years  after  retirement  or 
separation  of  the  employee  from  Secret 
Service  employment;  (3)  Applicant 
investigation  records  relating  to 
employees  of  Bureaus  of  the  Treasury 
Department  other  than  the  Secret 
Service,  are  retained  for  50  years;  (4)  All 
other  records,  the  disposition  of  which 
are  not  otherwise  specified,  are  retained 
for  50  years.  Index  cards  and  magnetic 
media  indices  are  retained  for  an 
indefinite  period  of  time.  Disposal: 
Disposal  of  records  is  by  burning, 
shredding,  maceration,  pulping,  and 
electronic  deletion. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Directors.  Office  of 
Investigation  and  Office  of  Inspection. 
1800  G  St..  NW..  Washington.  DC  20223. 

NOTIFICATION  PROCEDURE: 

The  Director  of  the  U.S.  Secret  Service 
has  exempted  this  system  from  the 
provisions  of  5  U.S.C.  552a{e](4)(G). 

RECORD  ACCESS  P30CEDUBES: 

The  D.rcv,;..:  ^;  ;he  U.S.  Secret  Service 
has  exempted  this  system  from  the 
provisions  of  5  U.S.C.  552a(e](4)(H). 

CONTESTINO  RECORD  PROCEOURES: 

See  access  abc 

RECORD  SOORCE  CA^EGOHtS. 

The  Director  of  the  U.S.  Secret  Service 
has  exempted  this  system  from  the 
provisions  of  5  U.S.C.  552a(e)(4](I). 


SYSTEMS  EXEMPTED  FPOM  Cia'A'.H 
PROVISIONS  OF  THE  ACT. 

This  system  is  exempt  from  5  U.S.C. 
552a  {c)(3),  (d),  (e)(4)(G).  (e)(4)(H), 
(e)(4)(I)  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a  (j)  and  (k). 

Treasury/USSS  .007 

SYSTEM  -.AM£, 

Protection  Information  System — 
Treasury/USSS. 

SYSTEM  location: 

(a)  United  States  Secret  Service,  1800 
G  St..  NW.,  Washington,  DC  20223;  (b) 
Presidential  Protective  Division,  U.S. 
Secret  Service,  Room  1,  Old  Executive 
Office  Building,  Washington,  DC  20500; 

(c)  Vice-Presidential  Protection  Division, 
U.S.  Secret  Service,  Room  295.  Executive 
Office  Building,  Washington,  DC  20500. 

(d)  Dignitary  Protective  Division.  U.S. 
Secret  Service,  1310  L  St..  NW.,  Suite 
500,  Washington,  DC  20005:  (e)  Special 
Services  Division,  U.S.  Secret  Service. 
Washington  Navy  Yard.'2nd  and  M  St.. 
SE.,  Bldg.  218.  Washington,  DC  20374.  (f) 
Johnson  Protective  Division,  U.S.  Secret 
Service,  P.O.  Box  927,  Stonewall.  TX 
78671;  (g)  Ford  Protective  Division,  U.S. 
Secret  Service,  PO  Box  955,  Rancho 
Mirage,  CA  92270-955:  (h)  U.S.  Secret 
Service  Uniformed  Division,  Room  320, 
1310  L  St.,  NW,  Washington,  DC  20005: 
(i)  Technical  Security  Division,  1709 
New  York  Avenue,  NW.,  Washington, 
DC  20500.  (j)  Carter  Protective  Division, 
U.S.  Secret  Service,  PO  Box  308,  Plains, 
GA  31780,  (k)  Reagan  Protective 
Division,  2121  Avenue  of  the  Stars,  Fox 
Plaza,  34th  Floor,  Century  City,  CA 
90067:  (1)  WAVES  Center,  Old  Executive 
Office  Bldg.,  Room  065.  Components  of 
this  System  are  geographically 
dispersed  throughout  Secret  Service 
field  offices.  (See  below.  United  States 
Secret  Ser\'ice  appendix  A,  listing  the 
addresses  of  Secret  Service  field 
offices.) 

CATEGORIES  of  INDIVIDUALS  COvERED  B*  THE 

system: 

(a)  Individuals  who  have  been  or  are 
currently  the  subject  of  a  criminal 
investigation  by  the  U.S.  Secret  Service 
or  another  law  enforcement  agency  for 
the  violation  of  certain  criminal  statutes 
relating  to  the  protection  of  persons  or 
the  security  of  properties:  (b)  Individuals 
who  are  the  subjects  of  investigative 
records  and  reports  supplied  to  the 
Secret  Service  by  Federal,  stale,  and 
local  law  enforcement  agencies,  foreign 
or  domestic,  other  non-law  enforcement 
governmental  agencies,  or  private 
institutions  and  individuals;  (c) 
Individuals  who  are  the  subjects  of  non- 
criminal protective  and  background 
investigations  by  the  Secret  Service  and 


other  law  enforcement  agencies  where 
the  evaluation  of  such  individuals,  in 
accordance  with  criteria  established  by 
the  Secret  Service,  indicates  a  need  for 
such  investigations:  (d)  Individuals  who 
are  granted  ingress  and  egress  to  areas 
secured  by  the  Secret  Service,  or  to 
areas  in  close  proximity  to  persons 
protected  by  the  Secret  Service, 
including  but  not  limited  to  invitees, 
passholders,  tradesmen,  and  law 
enforcement,  maintenance  or  service 
personnel;  (e)  Individuals  who  have 
attempted  or  solicited  unauthorized 
entry  into  areas  secured  by  the  Secret 
Service:  individuals  who  have  sought  an 
audience  or  contact  with  persons 
protected  by  the  Secret  Service  or  who 
have  been  involved  in  incidents  or 
events  which  relate  to  the  protective 
functions  of  the  Secret  Service;  (f) 
Individuals  who  are  witnesses, 
protectees,  suspects,  complainants, 
informants,  defendants,  fugitives, 
released  prisoners,  and  correspondents 
who  have  been  identified  by  the  Secret 
Service  or  from  information  supplied  by 
other  law  enforcement  agencies, 
governmental  units,  private  institutions, 
and  members  of  the  general  public  in 
connection  with  the  performance  by  the 
Secret  Service  of  its  authorized 
protective  functions. 

CATEGORIES  OF  RECORDS  IN  TME  SYSTEM: 

(a)  Records  containing  information 
compiled  for  the  purpose  of  identifying 
individual  criminal  offenders  and 
alleged  offenders  and  consisting  only  of 
identifying  data  and  notations  of  arrest, 
the  nature  and  disposition  of  criminal 
charges,  sentencing,  confinement, 
release,  and  parole  or  probation  status; 
(b)  Records  containing  information 
compiled  for  the  purpose  of  a  criminal 
investigation,  including  reports  of 
informants  and  investigators,  which  are 
associated  with  an  identifiable 
individual:  (c)  Records  containing 
reports  relative  to  an  individual 
compiled  at  various  stages  of  the 
process  of  enforcement  of  certain 
criminal  laws  from  arrest  or  indictment 
through  release  from  supervision:  (d) 
Records  containing  information  supplied 
by  other  Federal,  state,  and  local  law 
enforcement  agencies,  foreign  or 
domestic,  other  non-law  enforcement 
governmental  agencies,  private 
institutions  and  persons  concerning 
individuals  who,  because  of  their 
activities,  personality  traits,  criminal  or 
mental  history',  or  history  of  social 
deviancy.  may  be  of  interest  to  the 
Secret  Service  in  connection  with  the 
performance  by  that  agency  of  its 
protective  functions:  (e)  Records 
containing  information  compiled  for  the 
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purpose  of  identifying  and  evaludting 
individuals  who  may  constitute  a  threat 
to  the  safety  of  persons  or  security  of 
areas  protected  by  the  Sfcret  Sprvtce;  (f) 
Records  containing  information 
compiled  for  the  purpose  of  background 
investigations  of  individuals,  including 
but  not  hmitpd  to.  pa&sholders. 
tradesmen,  maintenance  or  service 
personnel  who  have  access  to  areas 
secured  by  or  vnho  may  be  in  close 
proximity  to  persor.s  protected  by  the 
Secret  Service. 

AUTMOBITV  FO»  MAIHTtHMUCt  Of  THE 
SVSTEM. 

The  protective  authority  is  contained 
in  13  U.S.C.  3056  and  Sfction  1  of  P.iblii 
Law  90-3.31.  (18  U.S.C.  871;  18  U  S.C. 
1751).  The  protective  and  security 
authority  of  the  U.S.  Secret  Service 
Uniformed  Division  is  contained  in  3 
U.S.C  202. 

ROUTINE  USES  Of  RECORDS  MiklNTAINED  IM 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  TMC  PURPOSE.S  Of  SUCH  USES: 

Thr  routmp  uses  are  as  follows:  (1) 
Disclosure  to  the  Dt'partmenf  of  Justice 
and  other  Federal,  state,  and  local 
go\ernmental  agenoes  having  a 
prosecutive  function  for  the  use  of 
attorneys,  magistrates,  and  judges,  and 
parole  and  probation  authorities  for  the 
purpose  of  prosecuting,  sentencing,  and 
determining  the  parole  and  probation 
status  of  criminal  offenders  or  suspected 
criminal  offenders;  and  for  civil  and 
other  proceedings  in\oiving  Secret 
Service  Protective  functions;  (2) 
Disclosure  to  personnel  of  other  Federal 
state  and  local  law  enforcement 
agencies,  foreign  or  domestic,  for  the 
purpose  of  developing  information  on 
subjects  invob.ed  in  Secret  Service 
protective  investigations  and 
evaluations  and  for  the  purpose  of 
protective  intelligence  briefings  of 
personnel  of  other  law  enforcement  and 
governmental  agencies  assisting  the  U.S. 
Secret  Service  in  the  performance  of  its 
protective  functions;  (3)  Disclosure  to 
personnel  of  Federal,  state,  and  local 
governmental  agencies,  foreign  or 
domestic,  where  such  disclosures  are 
considered  reasonably  necessary  for  the 
purpose  of  furthering  Secret  Service 
efforts  to  investigate  the  activities  of 
those  persons  considered  to  be  of 
protective  interest;  (4)  Ehsclosure  to 
personnel  of  Federal,  state,  and  local 
law  enforcement  agencies  and  other 
governmental  agencies,  foreign  or 
domestic,  where  there  is  a  showing  of  a 
reasonable  need  to  accomplish  a  valid 
enforcement  purpose;  (5)  Disclosure  to 
personnel  of  pri  /ate  institutions  and  to 
private  individuals  of  identifying 
information  pertaining  to  actual  or 


suspected  criminal  offenders  Or  other 
individuals  considered  to  be  of 
protective  interest  for  the  purpose  of 
furthering  Secret  Service  efforts  to 
evaluate  the  danger  such  individuals 
pose  to  persons  protected  by  that 
agency;  (6]  Records  indicating  a 
violation  or  potential  violation  of  law. 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule,  or  order  issued 
pursuant  thereto,  may  be  disclosed  fo 
the  appropriate  agency,  whether 
Federal,  state,  local  or  foreign,  charged 
w)th  the  responsibility  of  investigating 
or  prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto;  (7)  Disclosures 
in  the  course  of  presenting  evidence  to  a 
court,  magistrate  or  administrative 
tribunal  and  disclosures  to  opposing 
counsel  in  the  course  of  discovery 
proceedings  for  the  purpose  of  enforcing. 
ijr  proseciting.  a  violation  or  potential 
violation  of  law.  whether  civil,  criminal 
or.regulatory  in  nature  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule  or 
order  issued  pursuant  thereto;  (8) 
Disclosures  and/or  responses  to 
Federal,  state  or  local  agencies 
maintaining  civil,  criminal  or  other 
relevant  law  »  :  f  rcement  information  or 
other  pertintnt  irJormation,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  issuance  of  a 
contract,  grant  or  other  b<^nefit,  to  the 
extent  that  the  information  is  relevant 
and  riecessary  to  the  requesting 
agency's  decision  on  the  matter.  (9) 
Disclosures  of  information  relating  to 
criminal  and  civil  proceedings  to  the 
news  mpdia  in  accorif-inc  w  !n  the 
guidelines  contained  in  2it  Ci-K  50i  (10) 
Disclosure  to  a  student  participating  in  a 
Secret  Service  student  volunteer 
program,  where  such  disclosure  is 
necessary  to  further  the  efforts  of  the 
Secret  Service. 

POLICIES  AND  PRACTICES  fOR  StORlK«l, 

RETPIEVING.  ACCESSING.  BETAIS:^G.  AHO 
DtSPOSINC;  Of  RECORDS  IN  TMC  S>STf  M 

STORAGE: 

All  records  are  contained  in  file 
jackets,  microfilm,  or  microfiche. 
Portions  of  the  information  contained  in 
the  records  are  maintained  in  on-line 
computer  data  files  located  at 
Headquarters  and  in  the  Old  Executive 
Office  Building. 


RETRIEVABIUTV: 

This  system  is  indexed  by  case 
number  and  other  case  related  data  in 
master  and  magnetic  media  indices. 
Access  to  the  physical  files  is  by  case 
number,  both  at  Headquarters  and  the 

field  offirps. 

SAf  tCuAROS: 

(1)  The  file  jackets  and  magnetic 
media  are  secured  by  alarms  and  other 
internal  security  devices  in  locked 
rooms  with  guards  on  duty  on  an 
around-the-clock  basis.  Access  to  the 
records  is  available  only  to  employees 
responsible  for  record  management  and 
operational  employees  who  have  a  need 
for  such  information,  each  of  whom 
holds  a  top  secret  security  clearance;  (2) 
The  file  jackets  and  the  master  field 
indices  in  field  offices  are  located  in 
locked  filing  cabinets  and  in  locked  and 
alarmed  rooms  when  employees  are  not 
on  duty.  Access  to  the  system  is  limited 
to  employees  of  the  Secret  Service 
holding  top  secret  security  clearances. 

Hi  TtK'iON    AND   OlS>»OS*i- 

The  retention  schedule  for  records  is 
as  follows:  (1)  All  judicial  case  records 
are  retained  for  a  period  of  20  years.  In 
cases  where  periodic  checkups  are 
conducted  in  protective  intelligence 
cases,  the  retention  period  is  computed 
from  the  date  of  the  final  check-up.  (2) 
All  other  protective  intelligence  case 
records  including  protective  surveys  and 
non-judicial  protective  intelligence  cases 
are  routinely  retained  for  a  period  of 
five  years;  (3)  Disposal  of  records 
contained  in  this  System  is  by  burning 
or  shredding. 

S'SrtM  MANAGfRISj  AND  ADDRESS; 

Assistant  Director.  Office  of 
Protective  Research,  Assistant  Director 
Protective  Operations,  U.S.  Secret 
Service.  1800  G  St..  N^V..  Washington, 
DC  20223. 

NOTIFICATION  PROCEDURE: 

In  accordance  with  the  provisions  of  5 
U.S.C.  552a  (j)  and  (k)  the  Director  of  the 
U.S.  Secret  Service  has  exempted  this 
system  from  the  provisions  of  5  U.S.C. 
552aie)i4)(G).  % 

Pi  •:  OH  3  Ai:.tl.SS  PH(X  JDum  *■■ 

In  accordance  with  the  provisions  of  5 
use.  552a  (j)  and  (k)  the  Director  of  the 
\JS.  Secret  Service  has  exempted  this 
system  from  the  provisions  of  5  U.S.C. 
552a(e)(4)(ni 

CONTESTINC  RECORD  PROCtDURLS 

See  access  above. 
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RECORD  SOURCE  CATEGOSiES 

In  accordance  with  the  provisions  of  5 
U.S.C.  552a  (j)  and  (k)  the  Director  of  the 
U.S.  Secret  Service  has  exempted  this 
system  from  the  provisions  of  5  U.S.C. 

552a(e)(4)(Ii 

SYSTEMS  EXEMPTEO  PROM  CERTA.N 
PROVISJONS  OF  TME  AC-' 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(2).  (c)(3).  (c)(4).  (d).  (e)(3). 
(e)(4)(G).  (e)(4)(H).  (e)(4)(I).  (e)(5).  (e)(8), 
(f)  and  (g)  of  the  Privacy  Act  pursuant  to 

=;  use  552^  fii  and  (k). 

Treasury 'USSS    003 
SYSTEM  KAM£. 

Public  Affairs  Record  System— 
Treasury/USSS. 

SYSTEM  LOCa^'OS 

U.S.  Secret  Service,  1800  G  St.,  NW., 
Washington.  DC  20223. 

CATEGORIES  OF  INDIVIDUALS  CO'.EaE:.  3-   '"E 
SYSTEM 

(a)  Persons  who  are  private  citizens 
who  correspond  requesting  information 
relating  to  the  Secret  Service;  (b) 
Persons  who  are  members  of  the  news 
media,  authors  and  publishers 
requesting  information  about  the  Secret 
■Service:  (c)  Members  of  Congress  who 
raake  inquiries  with  the  Secret  Service; 
(d)  Persons  who  are  recipients  of  the 
Secret  Service  Honor  Award,  who  have 
received  recognition  from  or  assisted  the 
Secret  Service. 

CATEGORIES  01=  BECORDS    N  'M£  S  •  STEM: 

(a)  Records  of  mquines  received  from 
the  general  public,  the  communication 
media  and  the  press  relative  to  Secret 
Service  activities;  (b)  Records  of  awards 
presented  by  the  Secret  Service;  (c) 
Records  of  Congressional  inquiries  and 
correspondence. 

AUTHORITY  FOR  MAINTENA««Cf  0=  '"E 
SYSTEM 

18  U.S.C.  3056  and  Treasury 
Department  Order  Number  173-3.  dated 

Orto'^'T  2Q    1Qfi" 

ROUT'NE  USES  Of  RECORDS  MA  H-*,NED  ■  ►> 
THE  SYSTEM,  INCLJOIMG  CATEGORiES  0*^ 
USERS  AND  THE  PURPOSES  Oc  SoCM  USES: 


i  n6  rouunc  u^cs  dTc  do  ivjmj> 


vD 


Disclosures  and/or  responses  to 
members  of  Congress  and/or  the  general 
public.  (2)  Disclosure  to  a  student 
participating  in  a  Secret  Service  student 
volunteer  program,  where  such 
disclosure  is  necessary  to  further  the 
efforts  of  the  Secret  Service. 


POUCIES  ah:<  £'«  a  ;":(:?  ^  fO"  stowing 
RETRIEVINO,  ACCESSING,  BETA  n.nG    AND 
OISPOSHIO  OF  RECORDS  IN  THE  S'S^FM 

STORAGE: 

Records  comprising  this  system  are 
maintained  in  file  jackets. 

retrievabiuty: 

Records  are  filed  alphabetically  and 
chronologically. 

The  records  are  secured  in  locked 
filing  cabinets  and/or  in  locked  rooms, 
with  guards  on  duty  on  an  around-the- 
clock  basis.  Access  is  available  only  to 
employees  responsible  for  management 
of  the  system  and  operational 
employees  who  have  a  need  for  such 
information,  each  of  whom  holds  a  top 
secret  security  clearance. 

RETE**'  '.."1  i"^''-'  D'S.":'.;:'- -.  . 

Records  m  this  system  are  maintained 
in  accordance  with  mandatory  General 
Services  Administration,  Records 
Schedule  14,  Items  1-8.  Disposal  of 
records  is  by  burning,  shredding,  and 
electronic  deletion. 

s - s •p»«i  M4».i;:,r  =. s    .IN!:  adorfss 

Assistant  Director,  Utiice  ot 
Government  Liaison  and  Public  Affairs. 
U.S.  Secret  Service.  1800  G  St..  NW., 
Room  805,  Washington.  DC  20223. 

NOTIFICATION  cnOCFDURC: 

Individua.o  .>>..v^  wish  to  present  a 
request  as  to  whether  this  system 
contains  records  pertaining  to  them 
should  address  inquiries  to:  Freedom  of 
Information  and  Privacy  Acts  Officer, 
U.S.  Secret  Service.  1800  G  St..  NW.. 
Room  720,  Washington,  DC  20223. 

RtCOWO  ACCti.»  PflOC£3w«t:S 

Requests  for  information  contained  in 
the  System  should  be  addressed  to: 
Freedom  of  Information  and  Privacy 
Acts  Officer,  U.S.  Secret  Service,  1800  G 
St..  NW.,  Room  720,  Washington,  DC 
20223. 

CO*.rES-*«>j  atCORD  PROCEDURES: 

See  access  above. 

:  0  RO  SOURCE  CATEGORIES: 

(a)  The  general  public,  the  news 
media  and  members  of  Congress  who 
correspond  with  the  Secret  Service;  (b) 
Persons  who  have  received  awards  or 
honors  from  the  Secret  Rervire. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 


Treasury/USSS  .009 

SYSTEM  NAME: 

Training  Information  System — 
Treasurj'/USSS. 

SYSTEM  LOCATION: 

(a)  U.S.  Secret  Service.  Special  Agent 
Training  and  Employee  Development 
Division,  1310  L  St..  NW,  Room  904. 
Washington.  DC  20005  (bj  U.S.  Secret 
Service  Uniformed  Forces  and  Firearms 
Training  Division.  James ).  Rowley 
Training  Center,  Laurel  MD  20-07. 

CATEGOBtES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(a)  Individuals  who  are  now  or  were 
Secret  Service  employees  and  officers  of 
the  U.S.  Secret  Serv-ce  Uniformed 
Division. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  containing  the  type  and  dates 
of  training  programs  of  the  U.S,  Secret 
Service  employees,  officers  of  the  U.S. 
Secret  Service  Uniformed  Division 
including  course  control  documents  and 
lesson  plans  for  classes  conducted  by 
the  Office  of  Training 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

SYSTEM: 

18  U.S  C.  3036, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Dibcio&ure  to  a  student  participating 
in  a  Secret  Ser\  :ce  student  volunteer 
program,  where  such  disclosure  is 
necessary  to  further  the  efforts  of  the 
Secret  Service,  otherwise,  disclosures 
are  not  made  outside  of  the  Agency. 

POCICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  BECORDS  IN  THE  SYSTEM: 

STORAGE: 

Rscords  are  maintained  on  cards  and 
in  a  computer  database. 

RETRIEVABILITY: 

Records  are  filed  alphabetically. 

SAFEGUARDS: 

Records  are  secured  in  locked  rooms 
with  alarms  when  employees  are  not  on 
duty.  Access  is  available  only  to 
employees  responsible  for  management 
of  the  records  and  operational 
employees  who  have  a  need  for  such 
information,  each  of  whom  holds  a  top 
secret  security  clearance. 

RETENTION  AND  DISPOSAL: 

Records  are  currently  disposed  of  at 
\ar>'ing  intervals  in  accordance  with 
record  retention  schedules  approved  by 
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the  National  Archives  and  Records 

Xdministration  (NARA). 

S -STEM  MANAGER(S1  AND  ADORESS 

Assistant  Director  Office  of  Training. 
U.S.  Secret  Service.  Room  900. 1310  L 
St.,  NW,  Washington.  DC  20005. 

NOTIFICATION  PROCEDURE 

individuals  who  wish  to  present  a 
request  as  to  whether  this  system 
contains  records  pertaining  to  them 
should  address  inquiries  to:  Freedom  of 
Information  and  Privacy  Acts  Officer. 
U.S.  Secret  Service.  1800  G  St..  NW, 
RoM-T,  -;;>n   WM'iViingtnn    DC  20223. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  information  contained  in 
the  System  should  be  addressed  to: 
Freedom  of  Information  and  Privacy 
Acts  Officer.  U.S.  Secret  Service.  1800  G 
St..  NW,  Room  720.  Washington.  DC 
20223. 

;.Of.TEST  SiG  Of.COPD  P^CCEDuRFS 

See  access  above. 

RECORD  SOURCE  CATEGORIES: 

(d)  Individuals  who  are  now  or  were 
Secret  Service  employees,  officers  of  the 
U.S.  Secret  Service  Uniformed  Division; 
(b)  Individuals  from  other  Federal,  state 
and  local  law  enforcement  agencies. 

SYSTEM  EXEMPTED  fPOM   CEPTfllN   PROVISIONS 
OF  THE  ACT: 

None. 
Appendix  A — 

U.S.  Secret  Service  field  offices:  Western 

Dank  Building,  505  Marquette  Street,  NW. 

Suite  1700.  Albuquerque.  NM  87102. 

(505)766-3336. 
6100  Rockside  Woods  Blvd..  Cleveland,  OH 

44131-2334,  (216)522-1365. 
Equitable  Building.  100  Peachlree  Street.  NE. 

Atlanta.  GA  30303.  (404)331-6111. 
Strom  Thurmond  Federal  Bldg..  1835 

Assembly  Street.  Suite  1425.  Columbia.  SC 

29201.  (803)765-5446. 
Federal  Office  Building,  300  East  8th  Street, 

Suite  972.  Austin.  TX  78701.  (512)482-5103. 
85  Marconi  Boulevard.  Room  460.  Columbus. 

OH  41215.  (614)409-7370. 
U.S.  Courthouse,  Room  7100. 101  W.  Lombard 

Street.  Ballimore.  MD  21201.  (301)962-2200. 
Federal  Buildmg,  525  S.  Griffin  Street,  Dallas 

TX  75202  (214)767-8021. 
500  Building.  500  South  22nd  St..  Suite  203. 

Birmingham.  AL  35233.  (205)731-1144. 


1060  Lincoln  Street.  Suite  1430.  Denver.  CO 

80264,  (303)844-3027. 
Thomas  P.  O'Neill,  Jr.  Federal  Bldg.,  10 

Causeway  Street,  Boston,  MA  02222-1080, 

(617)565-5640. 
Patrick  V.  Mc.Namara  Building.  Suite  1000. 

477  Michigan  Avenue,  Detroit.  Ml  48226. 

(313)226-6400. 
Federal  Building.  Room  1208.  Ill  West  Huron 

Street.  Buffalo.  NY  14202.  (716)846-4401. 
Mesa  One  Building.  4849  North  Mesa.  Suite 

210.  El  Paso.  TX  79912.  (915)540-7546. 
1  Valley  Square.  Suite  910,  Charleston,  WV 

25301. (304)347-5188. 
Gerald  R.  Ford  Federal  Bldg.  &  U.S. 

Courthouse.  110  Michigan  Ave;  NW.  Grand 

Rapids.  MI  49503.  (616)456-2276. 
4530  Park  Road,  Suite  226.  CharloHe.  NC 

28209,  (704)523-9583. 
300  Ala  Moana  Boulevard;  Room  6309. 

Honolulu,  HI  96850.  (808)541-1912. 
Gateway  IV  Building.  300  Riverside  Plaza. 

Suite  1200  North.  Chicago.  IL  60606, 

(312)353-5431. 
Federal  Office  &  Courts  Building.  Room  6216. 

602  Sawyer  St.,  Houston,  TX  77007, 

(713)22^^2755. 
John  Weld  Peck  Federal  Building.  550  Main 

Street.  Cincinnati,  OH  45202.  (513)684-3585. 
575  N.  Pennsylvania  Street.  Suite  211. 

Indianapolis.  IN  46204.  (317)269-6444. 
Federal  Bldg..  100  West  Capitol  Street. 

Jackson.  MS  39269.  (601)948-7459. 
7820  Arlington  Expressway.  Suite  500. 

Jacksonville.  FL  32211,  (904)724-4530. 
Hale  Boggs  Federal  Building,  501  Magazine 

St.,  New  Orleans,  LA  70130,  (504)589^041. 
811  Grand  Avenue,  Kansas  City,  MO  64142. 

(816)426-5022. 
6  World  Trade  Center,  Room  623,  New  York, 

NY  10048-0953,  (212)466-^M00. 
Savers  Federal  Bldg;  320  W.  Capitol,  Suite 

640.  Little  Rock.  AR  72201.  (501)324-6097. 
Federal  Building.  Room  400.  200  Granby  Mall. 

Norfolk.  VA  23510.  (804)441-3200. 
300  N.  Los  Angeles  Street,  Room  4324,  Los 

Angeles,  CA  90012.  (213)894-4830. 
200  Northwest  Fifth  Street.  Suite  926, 

Oklahoma  City,  OK  73102.  (405)231^1476. 
U.S.  Courthouse.  Room  439,  601  West 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

OFFICE  OF  FEDERAL  PROCUREMEN'' 
POUCY 

4CFRCh,lll  ' 

48  CFR  Parts  9900,  9902,  9903,  9904 

Cost  Accounting  Standards  Board, 
Recodification  of  Cost  Accounting 
Standards  Boanj  Rules  and 
Regulations 

agency:  Cos!  Accounting  Standards 
Bf  a-d  Office  of  Federal  Procurement 
P:.cy,  0MB.  i 

action:  Final  rule. 

SUMMABV:  The  Office  of  Federal 
F'rocu.-err.ent  Policy,  Cost  Accounting 
Standards  Board,  hereby  establishes 
(recodifiesj  at  48  CFR  chapter  99,  the 
Cost  Accounting  Standards  Rules  and 
Regulations  previously  found  at  both  48 
CFR  part  30.  and  CFR  parts  331  through 
420.  The  Board  is  taking  this  action  in 
order  to  provide  for  a  single  unified  set 
of  rules  and  Cost  Accounting  Standards 
(CAS)  applicable  to  Government 
contractors  and  subcontractors.  This 
action  by  the  Board  results  only  in  the 
reestablishment  of  previously 
promulgated,  and  currently  applicable, 
rales  and  cost  accounting  standards. 
This  rule  represents  an  effort  by  the 
Board  to  finally  reconcile  the  existing 
sets  of  cost  accounting  standards 
previously  promulgated  by  other  bodies. 

The  rule  is  a  part  of  the  Federal 
Acquisition  Regulation  System.  The 
Board  is  assigned  chapter  99  within  title 
48  for  the  purpose  of  codifying 
regulations  that  fall  within  its 
jurisdiction.  Statutory  authority  for  this 
regulatory  assignment  is  provided 
pursuant  to  section  5(h)(1)  of  the  Office 
of  Federal  Procurement  Policy  Act  of 
1988,  41  U.S.C.  422(h)(1),  which  provides. 
in  part,  that  rules  and  regulations 
promulgated  by  the  Board  shall  be 
incorporated  into  the  Federal 
Acquisition  Regulation  (FAR).  This 
regulation  provides  the  basis  for 
application  of  the  Cost  Accounting 
Standards  to  covered  Government 
contractors  and  subcontractors. 

On  lunp  '.2  \'^'i.  'h^  Board  published 
in  the  Federal  Register,  a  notice  of 
proposed  ralemaking  (NPRM)  respecting 
the  recodification  of  the  Cost 
Accounting  Standards,  56  FR  26968.  This 
final  rule  is  established  by  the  Board 
after  consideration  of  public  comments 
received  in  response  to  the  NPRM. 

EFFECTIVE  DATE:  This  rule  is  effective 

^pT:[  r,  1992, 


F0«  FURTHEB  INFORMATION  CONTACT: 

Richa.-d  C-  l>'«-'t'.  F<e-  :;t;i.e  Sf'cretary. 
Cost  Accounting  Standards  Board 
telephone:  202-395-32M1 
SUPPt£MEMTARV  INFORMATION: 

A.  Background 

Section  5  of  Public  Law  100-6^.  the 
Office  of  Federal  Procurement  Policy 
Act  Amendments  of  1988.  41  U.S.C.  422. 
established  a  Cost  Accounting 
Standards  Board  (CASB)  within  the 
Office  of  Federal  Procurement  Policy. 
The  Board  consists  of  five  members, 
including  the  Administrator  for  Federal 
Procurement  Policy,  who  serves  as 
Chairman.  The  Board  has  the  exclusive 
statutory  authority  to  make,  promulgate, 
amend,  and  rescind  cost  accounting 
standards  and  mterpretations  thereof 
designed  to  achieve  uniformity  cmd 
consistency  in  the  cost  accounting 
practices  governing  measurement, 
assignment  and  allocation  of  costs  to 
contracts  and  subcontracts  with  the 
United  States  Government. 

The  rules  and  regulations  that  are  the 
subject  of  this  rulemaking,  were  initially 
prescribed  by  the  previous  Cost 
Accounting  Standards  Board, 
established  under  the  authority  of 
section  719  of  the  Defense  Production 
Act  of  I95a  50  U.S.C..  App.  2166,  and 
were  codified  at  4  CFR  parts  331  through 
420.  The  previous  Board  was  an 
independent  agency  within  the 
Legislative  Branch  and  was  chaired  by 
the  Comptroller  General  of  the  United 
States.  That  Board  ceased  operations  on 
September  30, 1980.  Nevertheless,  the 
Cost  Accounting  Standards  promulgated 
by  that  body  remained  in  full  force  and 
defect.  On  September  30. 1987.  the 
signatories  to  the  Federal  Acquisition 
Regulation  promulgated  a  rule 
recodifying,  with  minor  editorial 
modifications,  the  rules  and  regulations 
issued  by  the  previous  Board.  That  rule 
is  found  at  48  CFR  part  30.  Since  1987, 
both  CAS  rules  have  been 
independently  codified  in  the  Code  of 
Federal  Regulations. 

The  rule  which  is  the  subject  of 
today's  action,  is  for  the  purpose  of 
recodifying,  into  a  single  set  of  uniforr- 
regulations,  those  Cost  Accounting 
Standards  that  are  applicable  to  covered 
Government  contractors  and 
subcontractors.  This  single  rule  replace? 
all  previously  issued  sets  of  Cost 
Accounting  Standards,  and  serves  to 
eliminate  confusion  over  the  approprid'e 
regulatory  base  for  issuance  of  the 
Standards.  Although  the  Board  may 
consider  substantive  future  amendments 
to  the  Standards,  this  recodification  is 
administrative  in  nature,  and  serves  to 
bring  the  Cost  Accounting  Standards 


into  compliance  with  the  statutory 
requirements  of  section  5(h)  of  the 
Office  of  Federal  Procurement  Policy 
Act  of  198a  which  requires  that  the  Cost 
Accounting  Standards  be  incorporated 
into  the  Federal  Acquisition  Regulation 
system.  For  the  purpose  of  complying 
with  this  section  of  the  Office  of  Federal 
Procurement  Policy  Act  Amendments, 
the  Office  of  the  Federal  Register  has 
assigned  to  the  Board,  chapter  99  of  title 
48  of  the  Code  of  Federal  Regi^lations. 
Chapter  99  is  within  the  exclusive 
regulatory  lu.nsdiction  of  the  Board,  and 
this  recodification  insures  that  the 
Board  s  rules  and  regulations  are 
assigned  to  an  appropnate  chapter  of 
the  Code  of  Federal  Regulations  over 
which  the  Bc^a-d  has  con-^plete 
regulatory  cognizance. 

Because  this  rjle  is  codified  in  a 
supplementary  chapter  of  the  Federal 
Acquisition  Regulation  system,  the 
format  used  for  codification  of  the  Cost 
Accounting  Standards  found  a*  48  CFR 
part  30  has  been  retained  m  this 
recodification,  whenever  practicable. 
This  has  been  done  in  order  to  minimize 
regulatory  citation  changes,  and. 
because  that  version  meets  the 
form.atnng  protocols  of  the  Federal 
Acquisition  Regulation  system 
(including  supplements  thereto!. 
However,  this  ruie  is  intended  to  be 
consistent  with  the  promulgations  of  the 
previous  CASB  to  the  maximum  extent 
practicable  as  prescribed  by  section 
5^i)(l)  of  Public  Law  :00-6^9. 

Section  5  cf  Public  Law  100-6~9  also 
required  certain  changes  to  be  made  in 
the  substance  of  the  Cost  Accounting 
Standards,  An-.ong  these  changes  are  an 
increase  m  the  covered  individual 
contract  threshold  fron-,  SlOO.OOO  to 
$500,000.  and  the  extension  of  CAS 
coverage  to  non-defense  contracts.  The 
threshold  increase  to  $50a000  has  the 
effect  of  eliminating  the  triggering 
mechanism  w-ereb>  the  award  of  one 
$500,000  ccr.'.-'iz'.  was  a  prerequisite  to 
the  coverage  of  ail  subsequent  contract 
awards  over  SlOO.OOO.  The  Board 
continues  to  s'udy  the  desirability  of 
increasing  this  and  other  dollar 
thresholds  contained  in  the  Cost 
.Accounting  Standards,  such  as  those 
relating  to  disclosure  statement 
requirements  and  modified  coverage. 
For  purposes  of  this  ruie,  thresholds 
other  than  those  mandated  in  the 
statute,  or  previously  revised  ^^nthin  part 
30,  have  not  been  altered. 

The  language  in  this  rule  also  contains 
revisions  to  the  Cost  Accounting 
Standards  clauses  in  order  to 
accommodate  certain  language 
contained  in  Public  Law  100-679 
pertaining  to  the  appropnate  interest 
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rate  used  for  CAS-mandated  price 
adjustments,  the  offset  mechanism,  and 
the  settling  of  contract  disputes.  Section 
5(h)(4)  of  Public  Law  100-679  requires 
use  of  the  interest  rate  established 
pursuant  to  26  U.S.C  6621  for  contract 
price  adjustments  made  under  the 
requirements  of  the  Cost  .Accounting 
Standards.  This  rule  apphes  this 
referenced  interest  rate  only  when 
specifically  required  by  statute  The 
CASB  considered  use  of  this  interest 
rate  throughout  the  Standards  However, 
the  Board  was  ultimately  persuaded  thai 
such  an  action  would  exceed  the 
boundaries  of  a  recodification  of 
existing  Standards.  In  addition,  the 
Board  believes  that  the  use  of  an 
interest  rate  other  than  the  current 
Treasury  rate,  for  such  items  as  the  cost 
of  money  applied  to  facilities  capital, 
reqviites  further  study  and  analysis. 

This  rule  attempts  to  distinguish,  and 
leave  to  agency  im.plementation,  that 
coverage  within  48  CFR  part  30.  that 
represents  agency  activity  which  is 
purely  administrative  in  nature,  as 
opposed  to  those  sections  of  the  Cost 
Accounting  Standards  which  were 
promulgated  by  the  previous  Board.  This 
distinction  has  not  been  observed  in 
some  minor  instances  m  order  to 
maintain  readabihty  and  topic 
completeness. 

The  contrect  clauses  required  by  the 
Cost  Accounting  Standards  are  included 
in  this  chapter  99  immediateiy  following 
their  prescnptive  coverage  in  a  manner 
sim.ilar  to  the  presentation  adopted  by 
the  previous  Board's  rules.  Although  i' 
was  not  one  of  the  orginal  provisions 
prescribed  by  the  previous  Board,  the 
provision  entitled  "Notices  and 
Certifications  Clause"  has  beer,  retdined 
as  required  coverage  in  recognition  of  its 
usefulness  in  the  determination  of  an 
offerors  C\S-eligibUity  status. 

Definitions  have  been  reinserted  in 
the  individual  Standards  to  which  they 
are  relevant,  as  was  the  protocol 
observed  in  the  original  Board's 
regulations.  The  current  Board  views  the 
manner  of  inclusion,  or  lack  thereof,  of 
definitions  within  48  CFT^  part  30,  as 
having  proven  unw^e!dy  A  complete 
glossary  of  terms  defined  by  the 
previous  Board,  and  cross-references  to 
the  relevant  Standards  in  which  they  are 
fo'jnd,  is  included  at  9900301 

Elxemptjons  and  effective  date 
paragraphs  within  individual  Standards 
are  intended  to  mirror  the  intent  of  the 
original  Board's  regulatory 
promulgations.  Some  outdated 
references  contained  in  the  original 
S'andards  needed  to  be  updated  to  more 
appropnateiy  capture  the  original  sense 
of  an  exemption  The  effective  date 
paragraphs  are  intended  !o  provide  for  a 


smooth  transition  from  4S  CFR  part  30 
coverage  into  that  of  chapter  99.  while 
not  creatir\g  separate  CAS-covered 
universes  Transitional  grace  periods  for 
newiy-covered  contractors,  e  g  .  nor- 
defense  contracts  and  subcontracts,  are 
intended  to  follow  those  granted  by  the 
previous  Board  to  those  affected  by  a 
new  Standard. 

Several  comm.ente.'-s  expressed  the 
view  that  the  Board  should  provide  for 
an  extended    grace  period  "  for  civilian 
agency  contractors  isefore  subjecting 
them  to  the  full  impact  of  C.-XS  coverage. 
Upon  review,  the  Board  conciuded  that 
this  rule  provides  for  a  suificient  "grace 
period  '  as  written.  For  instance, 
although,  civilian  agency  contractors 
may  now  be  subject  to  modified  CAS 
coverage  upon  the  award  of  a  single 
negotiated  contract  exceeding  the  newly 
established  $500,000  individual  contract 
coverage  threshold,  the  Board  concluded 
that  the  impact  of  modified  CAS 
coverage  on  preMously  exempt  civilian 
agency  contractors  was  minimal.  With 
respect  to  full  CAS  coverage,  the  Board 
concluded  that  under  9903.201-l(a). 
there  is  for  most  contractors,  an 
automatic   grace  period"  of  at  least  a 
single  cost  accounting  period  (typically 
a  fiscal  year)  before  the  full  CAS 
coverage  clause  prescribed  in  9903.201- 
4(a)(2)  18  properly  included  in  covered 
contracts  Moreover,  the  effective  date 
paragraphs  of  most  of  the  Standards 
pro\  ide  for  application  of  the  individual 
Standardlsl  to  an  affected  contractor 
beginning  with  the  next  full  or  second 
full  fiscal  year  beginning  after  the 
receipt  of  a  contract  (that  includes  the 
full  CAS  coverage  clause  prescribed  in 
9903  201-Ha)(21j  to  which  the 
Standard(s)  applies  The  Board 
concluded  that  this  time  frame  for 
application  of  most  of  the  Standards 
proMOes  a  sufficient  "grace  period"  for 
contractors  to  accommodate  to 
nt  cessary  cost  accounting  practice 
changes  that  may  be  required  pursuant 
to  this  rule.  The  exception  to  this 
general  rule  could  occur  only  if  a 
previously  exempt  civilian  agency 
contractor  received  a  single  negotiated 
contract  award  of  $10  million  or  more.  In 
that  case,  the  contractor  would  have 
until  the  beginning  of  its  next  fiscal  year 
to  comply  With  the  requirements  of  most 
of  the  Stanciaras  prescribed  in  9904.403 
through  9904  4..C  Under  these 
circumstances,  the  Board  concluded  that 
the  dollar  m.agnitude  of  those  covered 
contracts  war^arled  application  of  full 
CAS  coverage  on  a  sooner  basis. 
Finally,  the  Beard  is  considering 
modifications  to  the  dollar  thresholds 
for  fail  CAS  coverage  application,  as 
well  as  the  reestablishment  of  the 
trigger  contract    concept  adopted  by 


the  previous  Cost  Accounting  Standards 
Board  (eliminated  m  this  rule  due  to  the 
increase  in  the  individual  contract 
threshold  from  the  previous  $100,000  to 
the  current  $500,000).  See  56  PR  28780 
(June  24, 1991).  Should  the  Board  adopt  a 
final  rule  respecting  these  matters  prior 
to  the  application  of  these  Standards  to 
certain  previously  exempt  contractors, 
those  thresholds  would  supersede  any 
dollar  thresholds  prescribed  in  this  rule. 
One  commenter  informally  suggested 
that  the  effective  date  for  this  rule 
should  be  no  sooner  than  120  days  after 
publication  In  the  Federal  Register.  The 
Board  disagrees.  While  41  U.S.C. 
422(g)(2)  and  the  Board's  own  rules  and 
procedures,  at  48  CFR  9901.305(e), 
provide  that  cost  accounting  standards 
promulgated  by  the  Board  shall  become 
effective  within  120  days  after 
publication  in  the  Federal  Register  in 
final  form,  unless  the  Board  determines 
that  a  longer  period  is  necessary,  the 
Board  does  not  believe  that  these 
provisions  apply  to  the  recodification  of  • 
existing  Standards.  With  respect  to  its 
own  rules  and  procedures,  the  Board's 
position  is  that  the  referenced  provision 
applies  only  to  the  promulgation  of  new 
Standards,  or  the  amendment  of 
previously  prom  ile^^'^d  Standards.  Nor 
is  the  Board  per?i  1 1  ltd  that  the 
statutory  provisions  concerning  effective 
dates  applies  in  the  circximstance  of  this 
recodification.  If  this  were  the  case,  the 
promulgation  of  this  r\de,  which  replaces 
all  previously  existing  sets  of  Cost 
Accounting  Standards  applicable  to 
Government  contracts  and  subcontracts, 
would  leave  a  120-day  gap  in  the 
applicability  of  ony  Standards  and 
implementing  regulations  to  newly 
awarded  contracts  Th*  H  «rd  is 
unwilling  to  ascribe  such  on  intent  to 
this  particular  provision  of  the  Boards 
organic  legislation. 

48  CFR  part  30  also  contained  two 
minor  changes  to  the  Standards  that 
were  made  subsequent  to  the  original 
Board's  cessation  of  operations.  One  of 
the  changes  includes  an  increase  in  the 
minimum  capitalization  threshold  for 
tangible  assets  from  $1,000  to  $1,500  as  a 
partial  reflection  of  the  effects  of 
inflation.  The  second  change  was 
necessitated  as  a  result  of  the  previous 
Board's  use  of  state  lump-sum 
settlement  rates  as  an  alternative  to 
using  the  Treasury  Rate  of  Interest  to 
compute  a  discounted  value  of 
workmen's  compensation  claims.  That 
alternative  was  eluninated  in  part  30. 
This  rule  ratifies  these  two  changes.  The 
Board  believes  f  -  t  f-  failure  to  do  so 
would  cause  net  Jies^  confusion  among 
covered  contractors  and  subcontractors. 
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and  would  create  inequities  for  all 
parties  to  the  contracting  process. 


B.  Preanibies 
Standards 


:o  I'r.e  Cost  Accounting 


Preambles  to  the  Cost  Accounting 
Standards  published  by  the  original  Cost 
Accounting  Standards  Board,  as  well  as 
those  preambles  published  by  the 
signatories  to  the  Federal  Acquisition 
Regulation  respecting  changes  made 
under  their  regulatory  authorities,  are 
available  by  writing  to  the:  Publications 
Office,  Office  of  Administration, 
Executive  Office  of  the  President,  725 
17th  Street.  NW.,  room  2200. 
Washington,  DC  20500.  or  by  calling 
(202)  395-7333.  j 

C.  Paperwork  Reduction  Act 

The  information  collection  aspects  of 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget,  and 
assigned  Control  Number  0348-0051. 

D.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

This  rule  recodifies  existing  Cost 
Accounting  Standards  Rules  and 
Regulations.  The  economic  impact  on 
contractors  resulting  from  this 
recodification  is  expected  to  be  minor. 
Therefore,  the  Chairman  has  determined 
that  this  is  not  a  "major  rule"  under 
Executive  Order  12291,  and  that  a 
regulatory  impact  analysis  is  not 
required.  Furthermore,  this  regulation 
will  not  have  a  significant  effect  on  a 
substantia!  number  of  small  entities 
because  small  businesses  are  exempt 
from  the  application  of  the  Cost 
Accounting  Standards.  Therefore,  this 
rule  does  not  require  a  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act  of  1980. 

E.  Public  Comments 

This  final  rule  is  based  upon  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
published  in  the  Federal  Register  on 
June  12, 1991  (56  FR  26968),  wherein 
public  comments  were  invited.  Nine 
commenters,  representing  individuals, 
government  contractors,  and 
professional  and  associations,  submitted 
timely  comments.  These  comments  and 
the  Board  s  actions  taken  in  response 
thereto  are  summarized  in  the 
paragraphs  that  follows: 

Comment:  Three  commenters  stated 
that  the  Board  should  not  adopt  the 
Federal  Acquisition  Regulation  (FAR) 
part  30  capitalization  threshold  of  $1500 
in  lieu  of  the  previous  Board's  threshold 
of  SIOOO.  They  premised  this  view 
Ir^rgely  on  the  issue  of  remaining  faithful 
to  the  original  Board's  promulgation. 

Response:  The  Board  has  determined 
that  it  will  continue  to  allow  the 


utilization  of  the  $1500  capitalization 
threshold.  The  Board  believes  that  a 
reversion  to  the  previously  established 
$1000  capitalization  threshold  would  be 
unfair  to  a  number  of  contractors  who 
have  relied  on  the  FAR  part  30  rule  for 
nearly  four  years.  The  Board  believes 
that  a  reduction  in  the  threshold,  at  this 
juncture,  would  lead  to  needless  cost 
accounting  practice  changes  among 
contractors  whose  established  practice 
has  been  to  expense  small  scale  capital 
items  with  a  value  between  $1000-$1500. 
The  Board  believes  that  this  would  be  a 
very  undesirable  result. 

Com;77e;i/;  Three  commenters  stated 
that  the  Board  should  permit  the  use  of 
state  prescribed  interest  rates  in 
9904.416-50(a)(3)(ii)  (as  was  sanctioned 
under  4  CFR  416.50(a)(3)(ii))  in 
calculating  the  present  value  of  self- 
insurance  costs,  where  payments  to  a 
claimant  will  not  take  place  for  over  a 
year  after  the  loss  occurs. 

Response:  The  Board  is  not  in 
agreement  with  the  commenters.  The 
Board  recognizes  that  4  CFR 
416.50(a)(3)(ii)  required  the  use  of  the 
state  rate  in  computing  the  present  value 
of  such  losses,  if  a  State  where  the  loss 
occurred  prescribed  such  a  rate  for  such 
purposes.  Otherwise,  the  Treasury  rate, 
prescribed  pursuant  to  Public  Law  92- 
41,  was  to  be  used.  The  Board  believes 
that  the  sanctioning  of  the  use  of  the 
State  prescribed  rates  by  the  previous 
Cost  Accounting  Standards  Board  has 
been  shown  to  be  inappropriate,  and 
declines  to  sanction  continued  use  of 
these  rates. 

The  purpose  of  requiring  a  present 
value  computation  for  contract  cost 
accounting  purposes  is  to  recognize  the 
time  value  of  money  for  funds  to  be  paid 
at  future  dates  to  settle  current 
obligations.  The  Board  believes  that  the 
Public  Law  92-41  Treasury  rate  is  a 
more  generally  representative  earnings 
rate  than  the  State  rates.  The  majority  of 
state  laws  covering  workers' 
compensation  insurance  specify  a 
discount  rate  in  the  range  of  3-6  percent. 
The  use  of  a  low  rate  results  in  a  larger 
settlement  than  would  use  of  a  current 
money  market  rate.  The  purpose  of  the 
low  state  rates  is  to  discourage  lump- 
sum settlements.  This  purpose  is 
unrelated  to  that  of  equitable  valuation 
for  contract  cost  accounting  purposes. 
The  use  of  state  rates  may  produce 
inaccurate  measures  of  present  value 
,  and  creates  inconsistencies  in  the 
pricing  of  contracts  due  to  lack  of 
consistent  determinations  of  present 
values. 

Comment:  Four  commenters  stated 
that  the  Board  should  not  adopt 
Interpretation  No.  1  to  9904.403,  as  this 
interpretation  had  not  been  validly 


promulgated  by  the  prrvious  Cost 
.Accounting  Standards  Board. 

Response:  The  Board  is  not  in 
agreement  with  the  commen'ers. 
Interpretation  No.  1  to  9904.403 
(previously  4  CFR  part  403)  addresses 
the  use  of  segment  bcok  income  as  a 
factor  in  allocating  income  and 
franchise  tax  expense  from  a  home 
office  of  an  organization  to  its  segments. 
The  previous  CASB  determined  that  in 
those  States  which  tax  a  fraction  of  total 
organizational  income  in  accordance 
with  a  state-prescribed  formula,  rather 
than  the  book  income  of  the  segments 
that  do  business  in  the  state,  the  book 
income  or  loss  of  the  individual 
segments  could  not  be  used  to  determine 
taxable  income  for  that  jurisdiction,  and, 
was  therefore  irrelevant  for  tax 
allocation  purposes.  The  previous  CASB 
determined  that  such  segment  book 
income  could  be  used  in  allocating 
income  tax  from  the  home  office  to 
segments  only  where  this  amount  was 
expressly  used  by  the  taxing  authorities 
in  computing  the  income  tax. 

In  McDonnell  Douglas  Corp..  80-2 
BCA  14,508  and  Lockheed  Corp..  8&-1 
BCA  18,614,  the  Armed  Services  Board 
of  Contract  Appeals  (ASBCA)  held  that 
state  and  local  taxes  computed  on  the 
basis  of  income  must  include  income  as 
one  of  the  factors  of  the  allocation  base 
under  CAS  403  (now  9904.403).  In 
addition,  the  ASBCA  questioned  the 
validity  of  Interpretation  No.  1,  holding 
that  it  was  not  bound  by  the  CASB's 
interpretation  of  its  own  Standard, 
because  that  interpretation  had  not  been 
properly  promulgated. 

However,  on  appeal  to  the  Federal 
Circuit,  U.S.  v.  Lockheed  Corp.  and 
Lockheed  Missiles  and  Space  Co.,  817 
F.2d  1565  (Fed.  Cir.  1987),  that  Court 
held  that  it  found  there  to  be  no  conflict 
between  Interpretation  No.  1  and  the 
application  of  CAS  403  to  the  particular 
factual  circumstances  presented  in 
Lockheed's  methodology  for  allocating 
the  California  Franchise  Tax  expense 
from  Lockheed's  home  office  to  its 
individual  segments.  Concerning  the 
specific  issue  of  the  validity  of 
Interpretation  .No.  1,  the  Federal  Circuit 
concluded  that  "Since  Interpretation  No. 
1  applies  only  to  CAS  403.60,  we  need 
not,  and  do  not,  address  the  validity  of 
Interpretation  No.  1,  nor  its  applicability 
in  any  other  context." 

Given  the  factual  and  legal 
background  of  the  current  regulatory 
status  of  Interpretation  No.  1,  the  Board 
has  concluded  that  the  proper 
recodification  of  the  Cost  Accounting 
Standards  appropriately  requires  the 
inclusion  of  Interpretation  No.  1  to 
9904.403. 
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Comment  Two  commenters  objected 
to  the  Cost  Accounting  Standards 
Notices  and  Certification  solicitation 
c-Qvision  that  appears  at  9903. 201-3. 
The  commenters  stated  that  this 
provision  was  first  adopted  by  the  FAR 
issuing  agencies  at  48  CFR  part  30,  and 
was  not  included  m  the  ong.nal  rale 
promulgated  by  the  previous  Cos' 
.Accounting  Standards  Board 

Response:  The  provision  appearing  a" 
9903.201-3  18  used  to  determine  the  CAS 
eligibility  or  status  of  an  offeror.  It  also 
Sc-%-es  to  place  the  burden,  with  respect 
to  detcr.mining  CAS  coverage  status,  on 
the  offeror  Without  this  solicitation 
provision,  the  contracting  officer  is 
placed  in  the  position  of  determining  for 
an  offe.-or  whether  that  fi!-m  is,  or  should 
be.  subject  to  a  particular  t\  pe  of  CAS 
coverage,  or  in  the  alternative. 
de'erm.ming  whether  a  particular  CAS 
exemption  is  applicable.  !n  The  Boeing 
Corr.par.y  v.  Vnled  StcU-s.  m)  F.2d  132 
(Ct.  CI.  1982).  the  Court  of  Claims  held 
that  the  inclusion  of  a  particular  clause 
in  a  SDecific  contract  is  determ.inative  of 
the  type  and  natu^-e  of  CAS  coverage 
t^a'  w:l!  be  required  of  a  contractor. 
Therefore,  it  is  essential  that  the 
contracting  officer  ascertain  from  an 
o'f'Tor.  the  prospective  contractor's 
C,\S  coverage  eligibility  The 
solicitation  provision  at  9903.201-3 
places  this  burden  on  the  prospective 
contractor,  rather  than  leaving  the 
r  atter  to  be  ascertained  by  the 
co'":tracting  officer. 

One  commenter  stated  that  this 
solicitation  provision  is  more 
appropriate  for  inclusion  in  agency 
i-^niementing  regulations.  The  Board 
d  sagrees.  The  substance  of  the 
;:  -ov'Sion  relates  to  a  determination  of 
which  CAS  clause  is  appropriate  for 
inclusion  in  a  particular  contract. 
Because  the  prescriptions  for  inclusion 
t'f  a  particular  CAS  clause  is  rightfully 
ivtthin  the  jurisdiction  of  the  Board,  it 
follows,  therefore,  that  a  solicitation 
provision  which  is  designed  to  di.rect 
contracting  officers  with  respect  to 
appropnate  CAS  clause  selection  is  also 
w.thin  the  province  of  this  body.  The 
Board  also  believes  that  this  solicitation 
provision  relates  to  the  basic  legal 
requirements  for  initiating  CAS 
coverage,  le^  use  of  CASB  developed 
and  sanctioned  contract  clauses,  and  for 
this  reason  alone  is  appropriately 
included  in  this  rule. 

Comment:  One  commenter  urged  the 
Board  to  include  the  CASB  Disclosure 
Statement.  Form  DS-1.  m  this  recodified 

rule. 

Response:  The  Board  agix^es  with  the 
commenter.  and  has  included  an 
updated  version  of  the  CASB  DS-1 
Disclosure  Form  as  a  part  of  this  rule. 


This  Disclosure  Statement  is  illustrated 
at  9903.202-9  The  illustrated  Disclosure 
Statement  is  identical  to  that 
promulgated  by  the  previous  CASB  at  38 
FR  30728  (Nov.  7. 1973).  as  amended  at 
38  FR  .34260  (Dec.  12,  1973),  with  the 
f-vcep'ion  of  certain  reference  changes 
required  to  accommodate  the 
requirements  of  P-jblic  Law  100-679.  In 
addition,  the  illustrated  Disclosure 
Statement  omits  tv\'o  minor  references 
contained  in  the  previous  form  relating 
to  "Principa!  Product  or  Service  Code" 
and  the  A-i-med  Sen'ices  Procurement 
Reguia':on  definition  of 'full  cost." 
These  items  have  been  dropped  due  to 
their  obsolescence.  In  addition,  text 
references  to  the  Armed  Services 
p-;,,    'f-'-en'  Regulatiof!  have  been 
1,1  d8*i-d  to  n^fiect  the  existence  of  the 
Ffdera!  .Acquisition  Regulation.  Finally. 
ret'i  -e"(  PS  to  definitions  promulgated  by 
the  A  ;  ■!    •    g  Principles  Board  have 
been  updated  to  refer  to  definitions 
promulgated  by  the  CASB. 

In  light  of  the  otherwise  identical 
nature  of  the  two  versions  of  the  CASB 
Disclosure  Statement.  Form  DS-1.  the 
current  Board  specifically  authorizes 
continutd  use  of  the  previous  version  of 
Form  DS-1  until  further  notice. 

Comment-  One  commenter  expressed 
the  view  that  the  Board  should  provide 
for  an  extended  "grace  period"  for 
civilian  agency  contractors  before 
subjecting  them,  to  the  full  impact  of 
CAS  coverage 

Response:  The  Board  agrees  with  the 
commenter,  and  upon  review,  the  Board 
concluded  that  this  rule  provides  for  a 
sufficient '  g-ace  period"  as  written.  For 
a  more  complete  discussion  of  this  issue, 
see  Part  .A.    Background,"  to  this 
Preamble,  supra. 

Ccmmert:  Three  commenters  urged 
the  Board  to  use  the  4  CFR  version  of 
the  Cost  Accounting  Standards  in 
promulgating  this  recodified  rule  instead 
of  the  FAR  version  (4R  CFR  part  30). 
Response:The  Board  6<d  use  the  4 
CFR  version  of  the  Cost  Accounting 
Standards  as  the  baseline  for  this  rule. 
adapting  it  as  necessary,  to  meet 
Federal  Acquisition  Regulation  (FAR) 
drafting  conventions  (required  for 
inclusion  of  the  rule  m  the  FAR  system 
at  48  CFR  chap.  99)  Except  for  the 
formatting  protocols  employed  to  meet 
FAR  conventions,  and  certain  issues 
discussed  in  this  Preamble,  the  Board 
does  not  see  how  the  substance  of  this 
rule  materially  varies  from  that 
pTOi^  ...gated  by  the  previous  Board  and 
formeriy  found  at  4  CFR 

Comment  One  commenter  informally 
suggested  that  the  Board  add  a  section 
to  the  rule  to  require  that  the 
Contracting  Officer  make  a  "finding" 
that  a  cost  accounting  practice  change  is 


desirable  and  not  detrimental  to  the 
interests  of  the  Government  prior  to 
negotiating  an  equitable  adjustment 
based  on  this  provision  of  the  "Cost 
Accounting  Standards"  clause,  as  well 
as  a  similar  provision  in  the  "Disclosure 
and  Consistency  of  Cost  Accounting 
Practices"  clause.  The  commenter 
suggested  that  this  change  would  better 
reflect  the  language  of  the  rule  originally 
promulgated  by  the  prior  Cost 
Accountirtg  Standards  Board. 

Response:  The  Board  agrees  with  the 
commenter.  A  new  section  9903.201-6 
entitled  "Findings"  has  been  added  to 
the  rule. 

Comment  Several  commenters 
informally  expressed  concerns  regarding 
when  the  Chapter  99  provisions  would 
become  effective  and  when  contractors 
would  be  required  to  comply  with  the 
recodified  provisions. 

Response:  The  CAS  regulations 
contained  in  this  Chapter  99  being 
promulgated  today,  shall  govern 
negotiated  contracts  awarded  on  or 
after  today's  date.  For  purposes  of 
determining  CAS  applicability  to  such 
awards,  existing  Federal  contracts  and 
subcontracts  that  contain  a  contract 
clause  that  incorporates  requirements 
governing  the  submission  of  Disclosure 
Statements  and  the  application  of  Cost 
Accounting  Standards  (either  full  or 
modified  coverage)  shall  be  considered 
CAS-covered  contracts  and 
subcontracts.  Contractors  receiving  their 
first  CAS-covered  contract,  i.e..  not 
performing  under  any  existing  CAS- 
covered  contracts  or  subcontracts 
awarded  prior  to  the  effective  date  of 
this  final  rule,  shall  comply  with  the 
applicable  "Effective  dates"  as  specified 
in  each  individual  Standard. 

Contractors  performing  under  existing 
CAS-covered  contracts  shall  be 
regarded  as  contractors  subject  to 
continuous  CAS  coverage,  and.  shall  be 
required  to  comply  with  all  applicable 
Standards,  without  a  break  in  CAS 
coverage.  The  Chapter  99  provisions  are 
a  recodification  of  the  Standards 
promulgated  by  the  previous  Cost 
Accounting  Standards  Board  and  no 
new  requirements  are  being  imposed. 
Accordingly,  it  is  the  Board's  intent  to 
require  continuous  uninterrupted  CAS 
coverage  for  those  contractors  and 
subcontractors  already  contractually 
subject  to  disclosure  requirements  and 
Cost  Accounting  SUndards  due  to 
previously  promulgated  CAS 
regulations. 

Comment  Onf  ( o  >  menter  informally 
inquired  what  tti»  r  .,ijct  of  the  final 
rule  being  promulgated  today  will  have 
on  existing  CAS-covered  contracts, 
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Response:  Any  contractor  having  a 
contract  awarded  prior  to  the  effective 
date  of  this  final  rule,  that  contains  a 
contract  clause  that  incorporates 
requirements  governing  submission  of 
Disclosure  Statements  and  the 
application  of  Cost  Accounting 
Standards  will  be  required  to  comply 
with  those  contractual  provisions. 

In  addition  to  the  above-cited  major 
comments,  a  number  of  commenters  also 
made  editorial  suggestions  to  improve 
the  understanding  and  readability  of 
this  rule.  The  Board  has  incorporated  a 
number  of  these  editorial  suggestions 
and/or  corrections  into  the  final  rule. 
Finally,  the  Board  has  also  initiated 
several  minor  editorial  changes  and/or 
corrections  to  the  text  of  the  final  rule  in 

nrripr  tn  imnrnvp  fhp  njle's  clarity. 

Li^;  of  Subie^ts  tn  48  CFR  Parts  9900, 

9901  9'K)-i  I 

Government  procurement.  Cost 
accounting  standards. 
Allan  V.  Burman, 

Administrator  for  Federal  Procurement  Policy 
and  Chairman,  Cost  Accounting  Standards 
Board. 

Note:  Duplicative  coverage  contained  in  48 
CFR  part  30  shall  be  rescinded  by  the  Federal 
Acquisition  Regulation  issuing  agencies  as 
soon  as  practicable  following  the  effective 
date  of  this  nnal  rule. 

For  the  reasons  set  forth  in  the 
preamble,  titles  4  and  48  of  the  Code  of 
Federal  Regulations  are  amended  as 

1  CFR  Ch.  Ill 

4  CFR  Ch.  Ill  (parts  301  through  420)  is 
removed.  These  rules  will,  however, 
continue  to  apply  to  contracts  into 
which  they  are  referenced,  that  are 
awarded  prior  to  the  effective  date  of 
this  rule. 
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Chapter  99  of  title  48  of  the  Code  of 
Federal  Regulations  is  amended  as  set 

forth  bf-'cv.-: 

PARr9900— lAMENOED] 

1.  Part  9900  consisting  at  this  time  of 
section  9900.000  is  added  preceding 
subchapter  A. 

PART  9902— 'AMENDED] 

2.  Part  9902  is  added  to  subchapter  A 
and  reserved. 

3.  Subchapter  B  consisting  of  Parts 
9903  and  ^><3n4   s  added  to  read  as 
follows; 

Part  9900    Scope  of  chapter. 
SUBCHAPTER  A— ADMINISTRATION 


Part  9902— [Reserved] 

SUBCHAPTER  B— PROCUREMENT 
PRACTICES  AND  COST  ACCOUNTING 
STANDARDS 

Part  9903 — Contract  Coverage 

Subpart  9903.1— General 

9903.101  Cost  Accounting  Standards. 

9903.102  OMB  Approval  Under  the 
Paperwork  Reduction  Act. 

Subpart  9903.2    CAS  Program  Requirements 

9903.201  Contract  requirements. 
9903.201-1     CAS  applicability. 
9903.201-2    Types  of  CAS  coverage. 
9903.201-3    Solicitation  provisions. 
9903.201-4    Contract  clauses. 
9903201-5    Waiver. 

9903  201-6    Findings. 

9903.202  Disclosure  requirements. 
9903.202-1     General  requirements. 
9903.202-2    Impracticality  of  submission. 
9903.202-3    Amendments  and  revisions. 
9903.202-4    Privileged  and  confidential 

information. 
9903.202-5    Filing  Disclosure  Statements. 
9903.202-6    (Reserved) 
9903.202-7     jReserved) 
9903.202-8    Subcontractor  Disclosure 

Statements. 
9903.202-9    Illustration  of  Disclosure 

Statement  Form.  CASB-DS-1 

Subpart  9903.3 — CAS  Rules  and  Regulations 

9903.301  Definitions. 

9903.302  Definitions,  explanations,  and 
illustrations  of  the  terms,  "cost 
accounting  practice"  and  "change  to  a 
cost  accounting  practice." 

9903.302-1    Cost  accounting  practice. 
9903.302-2    Change  to  a  cost  accounting 

practice. 
9903.302-3    Illustrations  of  changes  which 

meet  the  definition  of  "change  to  a  cost 

accounting  practice." 
9903.302-4    Illustrations  of  changes  which  do 

not  meet  the  definition  of  "Change  to  a 

cost  accounting  practice." 

9903.303  Effect  of  filing  Disclosure 
Statement. 

9903.304  Concurrent  full  and  modified 
coverage. 

9903.305  Materiality. 

9903.306  Interpretations. 

9903.307  Cost  Accounting  Standards 
Preambles. 

Authority:  Pub.  L.  100-679. 102  Stat.  4056,  41 
U.S.C.  422. 

Part  9904 — Cost  Accounting  Standards 

9904.400  [Reserved] 

9904.401  Cost  accounting  standard — 
consistency  in  estimating,  accumulating 
and  reporting  costs. 

9904.401-10    [Reserved] 
9904.401-20    Purpose. 
9904401-30    Definitions. 
9904.401-40    Fundamental  requirement. 
9904.401-50    Techniques  for  application. 
9904.401-60     Illustrations. 
9904.401-61     Interpretation. 
9904.401-62    Exemption. 
9904.401-63    Effective  date. 

9904.402  Cost  accounting  standard — 
consistency  in  allocating  costs  incurred 
for  the  same  purpose. 


9904.402-10    [Resened] 
9904.402-20    Purpose. 
9904.402-30    Definitions. 
9904.402-40    Fundamental  requirement. 
9904.402-50    Techniques  for  application. 
9904.402-60    Illustrations. 
9904.402-61     Interpretation. 
9904.402-62     Exemption. 
9904.402-63    Effective  date. 

9904.403  Allocation  of  home  office  expenses 
to  segments. 

9904.403-10     [Reserved) 
Purpose. 
Definitions. 

Fundamental  requirement. 
Techniques  for  application. 
Illustrations. 
Interpretation. 
Exemption. 
Effective  date. 

9904.404  Capitalization  of  tangible  assets. 
9904.404-10    [Reserved] 

Purpose. 
Definitions. 

Fundamental  requirement. 
Techniques  for  application. 
Illustrations. 

Interpretation.  (Reserved] 
Exemption. 
Effective  date. 

9904.405  Accounting  for  unallowable  costs. 
9904.405-10    (Reserved] 

Purpose. 

Definitions. 

Fundamental  requirement.  ' 

Techniques  for  application. 

Illustrations. 

Interpretalion.  [Reserved] 

Exemption. 

Effective  date. 

9904.406  Cost  accounting  standard — cost 
accounting  period. 

9904.406-10    [Reserved] 
9904.406-20    Purpose. 

Definitions. 

Fundamental  requirement. 

Techniques  for  application. 

Illustrations. 

Interpretation.  [Reserved] 

Exemption. 

Effective  date. 

9904.407  Use  of  standard  costs  for  direct 
material  and  direct  labor. 

9904.407-10    [Reserved] 
Purpose. 
Definitions. 

Fundamental  requirement. 
Techniques  for  application. 
Illustrations. 

Interpretation.  [Reserved] 
Exemption. 
Effective  date. 

9904.408  Accounting  for  costs  of 
compensated  personal  absence. 

9904.408-10     [Reserved) 
Purpose. 
Definitions. 

Fundamental  requirement. 
Techniques  for  application. 
Illustrations. 

Interpretation.  [Reserved) 
Exemption. 
Effective  date. 

9904.409  Cost  accounting  standard — 
depreciation  of  tangible  capital  assets. 


9904.403-20 
9904.403-30 
9904.403-40 
9904.403-.'50 
9904.403-60 
9904.403-61 
9904.403-62 
9904.403-63 


t»Q<>4  4(H-20 
9904.404-30 
9904.404-40 
9904.404-50 
9904.404-60 
9904.404-61 
9904.404-62 
9904.404-63 


9904.405-20 
9904.405-30 
9904.405-40 
9904.405-50 
9904.405-60 
9904.405-61 
9904.405-62 
9904.405-63 


9904.406-30 
9904.406-40 
9904.406-50 
9904.406-60 
9904.406-61 
9904.406-62 
9904.406-63 


9904.407-20 
9904.407-30 
9904.407-40 
9904.407-50 
9904.407-60 
9904.407-61 
9904.407-62 
9904.407-63 


9904.408-20 
9904.408-30 
9904.408-40 
9904.408-50 
9904.408-60 
9904.408-61 
9904.408-62 
9904.408-63 
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9904409-10  (Reserved) 

9904.409-20  Purpose. 

9904.409-30  Definitions. 

9904  409-^W  Fundamentdl  requirement. 

9904  40^ SO  Techniques  for  application. 

9904  409-60  Illustrations. 

9904  409-61  Interpretation  [Reserved] 

9904  409-62  Exemption, 

9904  4)39-63  Effective  date 

oQiM  410    Allocation  of  business  unit  general 

and  administrative  expenses  to  final  cost 

obiectives. 

1>904. 410-10  IReservedj 

9904.410-20  Purpose. 

9904.410-30  Definitions. 

9904,410-40  Fundamental  requirement. 

9904.410-50  Techniques  for  application. 

9904.410-60  Illustrations. 

9904  410-61  Interpretation.  (Reserved) 

9904  410-62  Exemption. 

9904.410-63  Effective  date. 

\pppndix  A  to  Section  9904  410— Transition 
.f-rom  a  Cost  of  Sales  or  Sales  Base  to  a  Cost 
Input  Base 

9904.411    Cost  accounting  standard — 
accounting  for  acquisition  costs  of 

material. 
9904.411-10     IReserved] 
9904411-20    Purpose. 
9904  411-30    Definitions. 
99CM4ll-^tO    Fundamental  requirement. 
Qq,H  41 1-50    Techniques  for  application. 
9904  411-60    Illustrations. 
99(M  411-61     Interpretation.  [Reserved] 
9904411-62     Exemption. 
9904  411-63     Effective  date. 
9904  412    Cost  accounting  standard  for 

composition  and  measurement  of 

pension  cost. 
09C4  412-10    (Reserved) 
9904  412-20    Purpose. 
9904  412-30    Definitions. 
9904  412-40    Fundamental  requirement. 
9^V«4  412-50    Techniques  for  application 
99'.)4  412-60    Illustrations. 
99€t4  412-61     Interpretation.  (Reserved) 
9!»04  412-62    Exemption. 
9904  412-63    Effective  date. 
9904.413     Adjustment  and  allocation  of 

pension  cost 
9904  413-10     (Reserved) 
9904  413-20     Purpose. 
9904.41:3-30     Dennitions. 
5*904  413-40    Fundamental  requirement. 
9904  413-50    Techniques  for  application. 
9904  413-60    Illustrations. 
99(>l  413-61     interpretation.  (Reserved) 
9904  413-62     Exemption 
9904  413-63     Effective  dale 
0904  414    Cost  accoviniing  standard — cost  of 

money  as  an  element  of  the  cost  of 

facilities  capital. 
9904414-10     (Reserved) 
9<X)4  414-20    Purpose. 
9904  414-30     Definitions. 
9904  414—40    Fundamental  requirement. 
9<X)4  414-50    Techniques  for  application. 
9904  414-60     Illustrations. 
9904  414-61     Interpretation.  (Reserved) 
9904  414-62     Exemption 
9904. 414-63     Effective  date. 


Appendii.  A  !o  Section  9904.414 — Instructions 

forCASBCMF 

^;  :>  :  ;  V  B  to  Section  9904.414— Example— 

.•\.bC  (',:.  '-jinration 

9904.415    Accounting  for  the  cost  of  deferred 

compensation. 
9904.415-10    (Reserved) 
9904  415-20    Purpose. 
9904  415-30    Definitions. 
99(vi  415-40    Fundamental  requirement. 
9904  415-50    Techniques  for  application. 
9904  415-60    Illustrations. 
9904  415-61     Interpretation.  (Reserved) 
9904415-62     Exemption. 
9904  415-63     Effective  date. 
9904  416    Accounting  for  insurance  costs. 
9904.416-10    (Reserved) 
9904.416-20    Purpose. 
9904.416-30    Definitions 
9904.416-40    Fundamental  requirement. 
9904.416-50    Techniques  for  application. 
9904.416-60    Illustrations. 
9904.416-61     Interpretation.  (Reserved) 
9904.416-62     Exemption. 
9904.416-63     Effective  date. 

9904.417  Cost  of  money  as  an  element  of  the 
cost  of  capital  assets  under  constructiort 

9904.417-10  (Reserved) 

9904.417-20  Purpose. 

9904.417-30  Definitions. 

9904.417-40  Fundamental  requirement. 

9904.417-50  Techniques  for  application. 

9904.417-60  Illustrations. 

iXX>4  417-61  Interpretations.  (Reserved) 

9904.4ir-62  Exemption. 

9904.417-63  Effective  date. 

9904.418  Allocation  of  direct  and  indirect 
costs. 

9904.416-10    (Reserved) 

9904.416-20    Purpose. 

9904.418-30    Definitions. 

9904  418-40    Fundamental  requirements. 

9904  418-50    Techniques  for  application. 

99(«  418-60    Illustrations. 

99(M  4i8-f>l     Interpretation.  (Reserved) 

9904.418-62     Exemptions. 

9904.418-63     Effective  date. 

9904.420     Accounting  for  independent 

research  and  development  costs  and  bid 

and  proposal  costs. 
9904420-10    (Reserved) 
9904.420-20    Purpose. 
9904420-30    Definitions. 
9904  420-40    Fundamental  requirement. 
<j»K>}  420-50    Techniques  for  application. 
'J9(W  420-60    Illustrations. 
99*14  42fr-61     Interpretation.  (Reserved) 
9904  420-62    Exemptions. 
99t»4  420-63     Effective  date. 

Authority:  Pub.  L.  100-679, 102  Stat.  4056.  41 
U.S.C.  422. 

PART  9900— SCOPE  OF  CHAPTER 

Authority:  Pub.  L.  100-679. 102  Slat.  4056.  41 
U  S  C  422. 

9900.000     Scope  of  chapter. 

This  chapter  describes  policies  and 
procedures  for  applying  the  Cost 
Accounting  Standards  (CAS)  to 
negotiated  contracts  and  subcontracts. 
This  chapter  does  not  apply  to  sealed 
bid  contracts  or  to  any  contract  with  a 


small  business  concern  (see  9903.201- 
1(b)  for  these  and  other  exemptions). 

PART  9902— RESERVED 

S  >.;  B  C  M  A  P  T  f:  R  B  -,„  P  R  OC  U  R  E'  M  t  N  ^ 
PRACTICES  AND  COST  ACCOUN'^'NG 
STANDARDS 

PART  Q9o;),-^-CONTRACT  COVERAGE 


SuDparl  99C;i 


^le-'te'a 


9%,3  iCl      Cost  Accour'iting,  St3na.i"Cls 

Public  Law  100-679  (41  U.S.C.  422) 
requires  certain  contractors  and 
subcontractors  to  comply  with  Cost 
Accounting  Standards  (CAS)  and  to 
disclose  in  writing  and  follow 
consistently  their  cost  accounting 
practices. 

»S03  10?     0MB  Approvai  Undpr  ffie 

Papennrork  Hedjc'ion  Ac*. 

The  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511)  imposes  a  requirement 
on  Federal  agencies  to  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  before  collecting 
information  from  ten  or  more  members 
of  the  public.  The  information  collection 
and  recordkeeping  requirements 
contained  in  this  regulation  have  been 
approved  by  OMB.  OMB  has  assigned 
Control  Number  0346-0051  to  the 
paperwork,  recordkeeping  and  forms 
associated  with  this  rejzulation 

Subpart  9903,2— CAS  Prograrr. 
Requirements 

9'9C3  ?C  ■      C,  ont''8Cl  rf-qui'C'^er'.t, 

■jaC'j  ?C  '•  -  •'      CAS  applicability, 

(a)  This  subsection  descnbes  the  rules 
for  determining  whether  a  proposed 
contract  or  subcontract  is  exempt  from 
CAS.  (See  9904.)  Negotiated  contracts 
not  exempt  in  accordance  with  9903.201- 
1(b)  shall  be  subject  to  CAS.  A  CAS- 
covered  contract  may  be  subject  to 
either  full  or  modified  coverage.  The 
rules  for  determining  whether  full  or 
modified  coverage  applies  are  in 
9903.201-2. 

(b)  The  following  categories  of 
contracts  and  subcontracts  are  exempt 
from  all  CAS  requirements  unless  a 
more  hmited  exemption  is  stated: 

(1)  Sealed  bid  contracts. 

(2)  Negotiated  contracts  and 
subcontracts  not  in  excess  of  $500,000. 
For  purposes  of  this  paragraph  (b)(2)  an 
order  issued  by  one  segment  to  another 
segment  shall  be  treated  as  a 
subcontract. 

(3)  Contracts  and  subcontracts  with 
small  businesses. 


14154  Federal  Register  /  Vol.  57,  No    7S  /  Frday.  April  17.  1992  /  Rules  and  Regulations 


(4)  Contracts  and  subcontracts  with 
foreign  governments  or  the  r  agents  or 
mstrumentahlies  or.  msofrtr  as  th*> 
requirements  of  CAS  other  than  9904.401 
and  9904  402  are  concerned,  any 
contract  or  subcontract  awarded  to  a 
foreign  concern. 

(5)  C-ontracts  and  subcontracts  in 
which  the  pr.ce  is  set  by  law  or 
regulation. 

(6)  Contracts  and  subcontracts  when 
the  pnce  's  based  on  established  catalog 
or  market  pnces  of  commerdal  items 
8oid  m  substantial  quantities  to  the 
general  public  fs«^e  48  CFR  chap.  1. 
15,304-3(c)). 

(-)  [Reserved!- 

(8)  [Reserved]. 

(9)  [Reserv'edj. 

(10)  Contracts  and  subcontracts  with 
educational  institutions  other  than  those 
to  be  performed  by  Federally  Funded 
Research  and  Development  Centers 
(FFRDC'sl  operated  by  such  institutions. 
Costs  incurred  by  and  aiioca'ed  from  an 
exempt  institution  to  an  FFRDC  are 
exempted  from  the  requin?mf;-nt  to 
prepare  Part  Vl!l  of  the  Disclosure 
Statement 

(11)  Contracts  awarded  to  labor 

surplus  area  concerns  pursuant  to  a 

labor  surplus  a-ea  set-aside  (see  48  CFR 
part  20). 

(12)  Contracts  and  subcontracts 
awarded  to  the  United  Kingdom 
contractor  for  performance  'substantially 
in  the  United  Kingdom,  pm%-ded  that 
the  contractor  has  T.led  wi'h  the  United 
Kingdom  Ministry  of  Defense,  for 
retention  by  the  .Ministry,  a  completed 
Disclosu.'e  Statement  fForm  No.  CASB- 
DS-1)  which  shall  adequately  describe 
Its  cost  accounting  practices.  Whenever 
that  contractor  is  already  required  to 
follow  UK.  Government  Accounting 
Conventions,  the  disclosed  practices 
shall  be  m  accord  with  the  requirements 
of  those  conventions.  (See  9903. 2;T1- 
4(d).) 

(13)  Subcontractors  under  the  NATO 
PlIM  Ship  proaram  to  be  performed 
ou'side  the  United  States  by  a  foreign 
concern 

(14)  Contracts  and  suocontracts  to  be 
executed  and  performed  entirely  outside 
the  United  States,  its  territories,  and 
possessions. 

(15)  Firm-t'ixed-price  contracts  and 
subcontracts  awarded  without 
8ubm;s5i'in  of  any  cost  data:  provided. 
that  the  failure  to  subm.il  such  data  is 
not  attributable  to  a  waiver  of  the 
requirement  for  certified  cost  or  pricing 
data. 

9903-201-2    Types  Ot  CAS  C0v«ni9«. 

(a)  Full  coverage.  Full  coverage 
requires  that  the  business  unit  comply 
with  all  of  the  CAS  m  effect  on  the  date 


of  the  contract  award  and  with  any  CAS 
that  become  applicable  because  of  later 
award  of  a  CAS-covered  contract.  Full 
coverage  applies  to  contractor  business 
units  that — 

(1)  Receive  a  single  CAS-covered 
contract  award  of  $10  million  or  more; 

(2)  Received  $10  million  or  more  in 
CAS-covered  contract  awards  during  its 
preceding  cost  accounting  penod:  or 

(3)  Received  less  than  SlO  million  in 
CAS-covered  contract  awards  during  its 
preceding  cost  accounting  period  but 
such  awards  were  10  percent  or  more  of 
total  sales. 

(b)  Modified  coverage.  (1)  Modified 
CAS  coverage  requires  only  that  the 
contractor  comply  with  Standard 
9904.401,  Consistency  in  Estimating, 
Accumulating,  and  Reporting  Costs,  and 
Standard  9904.40Z  Consistency  in 
Allocating  Costs  Incurred  for  the  Same 
Purpose.  Modified,  rather  'ban  full,  CAS 
coverage  may  be  applif^d  to  a  covered 
contract  of  less  than  $10  million 
awarded  to  a  business  unit  that  received 
less  than  $10  million  in  CAS-cov«^red 
contracts  in  the  immediately  preceding 
cost  accounting  penod  if  the  sum  of  such 
awards  was  less  than  10  percent  of  the 
business  unifs  total  sal^s  during  that 
period.  For  the  purpose  of  determinTg 
whether  the  sum  of  cove-i-ed  contract 
awards  equals  10  percent  of  the 
business  unit's  total  sales,  an  order 
received  by  the  one  segment  from 
another  segment  shall  be  treated  in  the 
same  way  that  a  subcontract  award  to 
the  receiving  segment  would  be  treated. 
In  measuring  sales  for  a  year,  a  transfer 
by  one  segment  to  another  shall  be 
deemed  to  be  a  sale  by  the  transferor. 

(2)  If  any  one  contract  is  awarded 
with  modified  CAS  coverage,  all  CAS- 
covered  contracts  awarded  to  that 
business  unit  during  that  cost 
accounting  period  must  also  have 
modified  coverage  with  the  following 
exception:  if  the  business  unit  receives  a 
single  CAS-covered  contract  award  of 
$10  million  or  more,  that  contract  must 
be  subject  to  full  CAS  coverage. 
Thereafter,  any  covered  contract 
awarded  in  the  same  cost  accounting 
period  must  also  be  subject  to  full  CAS 
coverage. 

(3)  A  contract  awarded  with  modified 
CAS  coverage  shall  remain  subject  to 
such  coverage  throughout  its  life 
regardless  of  changes  in  the  business 
unit's  CAS  status  during  sutwequent 
cost  accounting  periods. 

(c)  (Reserved) 

(d)  Subcontracts.  Subcontract  awards 
subject  to  CAS  require  the  same  type  of 
CAS  coverage  as  would  prime  contracts 
awarded  to  the  same  business  unit. 


(e)  Foreign  concerns.  Contracts  with 
foreign  concerns  subject  to  CAS  shall 
only  be  subject  to  modified  coverage. 

9903^1-3    Solicitation  provisions. 

Cost  Accounting  Standards  Notices 
and  Certification.  The  contracting  officer 
shall  insert  the  provision  set  forth 
below,  Cost  Accounting  Standards 
Notices  and  Certification,  in 
solicitations  for  proposed  contracts 
subject  to  CAS  as  specified  in  9903.201. 
The  provision  allows  offerors  to — 

(a)  Certify  their  Disclosure  Statement 
status: 

(b)  [Reserved]; 

(c)  Claim  exemption  from  full  CAS 
coverage  and  elect  modified  CAS 
coverage  when  appropriate;  and 

(d)  Certify  whether  award  of  the 
contemplated  contract  would  require  a 
change  to  existing  cost  accounting 
practices. 

Cost  Accounting  Standards  Notices  aod 
CertiFicalion  (Apr  1991) 

Note:  This  notice  does  nol  apply  to  small 
businesses  or  foreign  governments. 

This  notice  is  m  four  parts,  idpntifipd  by 
R.^man  numerals  1  through  IV. 

Offerors  shall  examine  each  part  and 
p-T:)vide  the  requested  Information  m  order  to 
dftermine  Cost  Accounting  Standards  (CAS) 
requirements  applicable  to  any  resuhani 
contract. 

/.  Disclosure  Statpment — Cost  Accounting 

Practices  and  Certification 

(a)  Any  contract  in  excess  of  S500 OX) 
resulting  from  this  solicitation,  except 
contracts  in  which  the  price  negotiated  is 
based  on  (1  j  established  catalog  or  marliPl 
prices  of  commercial  Items  sold  in  substantial 
quantities  to  the  general  public  or  (2)  pnces 
9.  t  bv  law  or  regulation,  will  be  subject  to  the 
requirements  of  parts  9903  and  9904.  except 
for  those  contracts  which  are  exempt  as 
specified  in  9903.201-1. 

(b)  Any  offeror  submitting  a  proposal 
which,  if  accepted,  will  rpsult  m  a  contract 
subipct  to  the  requirements  of  parts  9903  and 
9904  must,  as  a  condition  of  cont-dcimg, 
subni!  a  Disclosure  Statement  as  required  by 
9iyi3  202.  The  Disclosure  Statement  must  be 
S'ibmitted  as  a  part  of  the  offeror's  proposal 
under  this  soiictaiion  unless  the  offeror  has 
aii-'ddy  submittpd  a  Disclosure  Statement 
disclosing  the  practices  used  in  connection 
with  the  pricing  of  'his  proposal.  If  an 
applicable  Disclosure  Statement  has  already 
been  submitted,  the  offeror  may  satisfy  the 
requirement  for  submission  by  providing  the 
information  requested  in  paragraph  (c)  of  Part 
I  of  this  provision. 

Caution:  in  the  absence  of  specific 
regulatiucs  or  agrpement.  a  practice  disrlospd 
in  a  Disclosure  Statement  shall  nol.  by  virtue 
of  such  disclosure,  be  deemed  to  be  a  proper, 
approved,  or  agreed-lo-pracfice  for  pricing 
p-oposais  or  accumulating  and  reporting 
contract  performance  cost  data. 

|cj  Check  the  appropriate  box  below: 
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D  (1)  Certificate  of  Concurrent  Submission 
of  Disclosure  Statement. 

The  offeror  hereby  certifies  that,  as  a  part 
of  the  offer,  copies  of  the  Disclosure 
Statement  have  been  submitted  as  follows:  (i) 
Onginal  and  one  copy  to  the  cognizant 
Administrative  Contracting  Officer  (ACO). 
and  (ii)  one  copy  to  the  cognizant  contract 
auditor. 

(Disclosure  must  be  on  Form  No,  CASE 
DS-1.  Forms  may  be  obtained  from  the 
cognizant  ACO). 
Date  of  Disclosure  Statement, 
Name  and  Address  of  Cognizant  ACO 
where  filed; 

The  offeror  further  certifies  that  practices 
used  in  esti.-nating  costs  in  pricing  this 
proposal  are  consistent  with  the  cost 
accounting  practices  disclosed  in  the 
Disclosure  Statement. 

D  (2)  Certificate  of  Previously  Submitted 
Disclosure  Slatement,  The  offeror  hereby 
certifies  that  Disclosure  Statement  was  filed 
as  follows 

Date  of  Disclosure  Statement: 
Name  and  Address  of  Cognizant  ACO 
where  filed: 

The  offeror  further  certifies  that  the 
practices  used  in  estimating  costs  in  pricing 
this  proposal  are  consistent  with  ihe  rosl 
accounting  practices  disclosed  in  the 
applicable  Disclosure  Statement. 

D  (3)  Certificate  of  Monetary  Evemptum 

The  offeror  hereby  certifies  that  the  offero,-. 
together  with  all  divisions,  subsidiaries,  and 
affiliates  under  common  control,  did  not 
receive  net  awards  of  negotiated  prime 
contracts  and  subcontracts  subject  to  CAS 
totaling  more  than  $10  million  in  the  cost 
accounting  penod  immediately  preceding  the 
period  m  which  this  proposal  was  submitted. 
The  offeror  further  certifies  that  if  such  status 
changes  before  an  award  resulting  from  this 
proposal,  the  offeror  will  advise  the  ' 
Contracting  Officer  immediately. 

n  (4j  Certificate  of  Interim  Exemption. 

The  offeror  hereby  certifies  that  (i)  the 
offeror  first  exceeded  the  monetary 
exemption  for  disclosure,  as  defined  in  (3) 
above,  in  the  cost  accounting  period 
immediately  preceding  the  period  in  which 
this  offer  was  submitted  and  (ii)  in 
accordance  with  9903.202-1.  the  offeror  is  not 
yet  required  to  submit  a  Disclosure 
Statement.  The  offeror  further  certifies  that  if 
an  award  resulting  from  this  proposal  has  net 
been  made  within  90  days  after  the  end  of 
that  period,  the  offeror  will  immediately 
submit  a  revised  certificate  to  the  Contracting 
Officer,  in  the  form  specified  under 
subparagraphs  (c)(l]  or  (cl(2)  of  Pan  i  of  this 
provision,  as  appropriate,  to  verify 
subm.ission  of  a  completed  Disclosure 
Statement. 

Caution:  Offerors  currently  required  to 
disclose  because  they  were  awarded  a  C.^S- 
covered  pnm.e  contract  or  subcontract  of  $10 
million  or  more  in  the  current  cost  accounting 
period  may  not  claim  this  exemption  (4) 
Further,  the  exemption  applies  only  in 
connection  with  proposals  submitted  before 
expiration  of  the  90-day  period  following  the 
cost  accounting  period  In  which  the  monetary 
exemption  was  exceeded. 


//  Cost  Accounting!  Standards — Exemption 
for  Contracts  of  $500,000  or  Less 

If  this  proposal  is  expected  to  result  in  the 

award  of  a  contract  of  S.'iOO.OOO  or  less,  the 
offeror  shall  indicate  whether  the  exemption 
below  IS  claimed  Failure  to  check  the  box 
below  shall  mean  that  the  resultant  contract 
19  subject  to  CAS  requirements  or  that  the 
offeror  elects  to  comply  w;th  such 
requirements 

Q  The  offeror  hrreln  claims  an  exemption 
from  the  CAS  requirements  under  the 
provisions  of  9903.201-l(b)(2), 

///.  Cost  Accounting  Standards — Eligibility 
for  Modified  Contract  Coverage 

If  the  offeror  is  eligible  to  use  the  modified 
provisions  of  9903.201-2(b)  and  elects  to  do 
80.  the  offeror  shall  indicate  by  checking  the 
box  below  Checking  the  box  below  shall 
mean  that  the  resultant  contract  is  subject  to 
the  Disclosure  and  Consistency  of  Cost 
Accounting  Practices  clause  in  lieu  of  the 
Cost  Accounting  Standards  clause. 

G  The  offeror  hereby  claims  an  exemption 
from  the  Cost  Accounting  Standards  clause 
under  the  provisions  of  9903.201-2lb)  and 
certifies  that  the  offeror  is  eligible  for  use  of 
the  Disclosure  and  Consistency  of  Cost 
Accounting  Practices  clause  because  (i) 
during  the  cost  accounting  period 
immediately  preceding  the  period  in  which 
this  proposal  was  submitted,  the  offeror 
received  less  than  $10  million  in  awards  of 
CAS-covered  prime  contracts  and 
subcontracts,  and  (n)  the  sum  of  such  awards 
equaled  less  than  10  percent  of  total  sales 
during  that  cost  accounting  period.  The 
offeror  further  certifies  that  if  such  status 
changes  before  an  award  resulting  from  this 
proposal,  the  offeror  will  advise  the 
Contracting  Officer  immediately. 

Caution:  An  offeror  may  not  claim  the 
above  eligibility  for  modified  contract 
coverage  if  this  proposal  is  expected  to  result 
in  the  award  of  a  CAS-covered  contract  of 
S10  million  or  more  or  if,  during  its  current 
cost  accounting  penod.  the  offeror  has  been 
awarded  a  single  CAS-covered  prime 
contract  or  subcontract  of  $10  million  or 
more 

IV.  Additional  Cost  Accounting  Standards 
Applicable  to  Existing  Contracts 

The  offeror  shall  indicate  below  whether 
award  of  the  contemplated  contract  would,  in 

accordance  with  subparagraph  (a)(3)  of  the 
Cost  Accounting  Standards  clause,  require  a 
change  in  established  cost  accounting 
practices  affecting  existing  contracts  and 
subcontracts. 
D  Yes  a  No 

(End  of  provision) 

9903.201-4    Contract  clauses. 

(a)  Cost  .Accoanti.ng  Standards.  (1) 
The  contracting  officer  shall  inseil  the 
clause  set  forth  below.  Cost  Accounting 
Standards,  in  negotiated  contracts, 
unless  the  contract  is  exempted  (see 
9903.201-1),  the  contract  is  subject  to 
modified  coverage  (see  9903.201-2),  or 
the  clause  prescribed  in  paragraph  (d)  of 
this  subsection  is  used. 


(2)  The  clause  below  requires  the 
contractor  to  disclose  actual  cost 
accounting  practices  (applicable  to 
CAS-covered  contracts  only)  and  to 
follow  these  practices  consistently. 

Cosl  ,'\<:,rountinji  ,Sun,dards  i  \jii  IWl) 

(a)  Unless  the  contract  is  exempt  under 
9903.201-1  and  9903.201-2,  the  provisions  of 
9903  are  incorporated  herein  by  reference 
and  the  Contractor  in  connection  with  this 
contract  shall — 

(1)  (CAS-covered  Contracts  Only)  By 
submission  of  a  Disclosure  Statement, 
disclose  in  writing  the  Contractor's  cost 
accounting  practices  as  required  by  9903.202- 
1  through  9903.202-5  including  methods  of 
distinguishing  direct  costs  from  indirect  costs 
and  the  basis  used  for  allocating  indirect 
costs.  The  practices  disclosed  for  this 
contract  shall  be  the  same  as  the  practices 
currently  Disclosed  and  applied  on  all  other 
contracts  and  sub>contract8  being  performed 
by  the  Contractor  and  which  contain  a  Cost 
Accounting  Standards  (CAS)  clause.  If  the 
Contractor  has  notified  the  Contracting 
Officer  that  the  Disclosure  Statement 
contains  trade  secrets,  and  commercial  or 
financial  information  which  is  privileged  and 
confidential  the  disclosure  Statement  shall 
be  protected  and  shall  not  be  released 
outside  of  the  Government 

(2)  Follow  consistently  the  Contractor's 
cosl  accounting  practices  in  accumulating 
and  reporting  contract  performance  cost  data 
concerning  this  contract.  If  any  change  in  cost 
accounting  practices  is  made  for  the  purposes 
of  any  contract  or  subcontract  subject  to  CAS 
requirements,  the  change  must  be  applied 
prospectively  to  this  contract  and  the 
Disclosure  Statement  must  be  amended 
accordingly.  If  the  contract  price  or  cost 
allowance  of  this  contract  is  affected  by  such 
changes,  adjustment  shall  be  made  in 
accordance  with  subparagraph  (a)(4)  or  (a)(S) 
of  this  clause,  as  appropriate. 

(3)  Comply  with  all  CAS,  including  any 
modifications  and  interpretations  Indicated 
thereto  contained  In  part  9904,  in  effect  on  the 
date  of  award  of  this  contract  or,  if  the 
Contractor  has  submitted  cost  or  pricing  data, 
on  the  date  of  final  agreement  on  price  as 
shown  on  the  Contractor's  signed  certificate 
of  current  cost  or  pricing  data.  The 
Contractor  shall  also  comply  with  any  CAS 
(or  modifications  to  CAS)  which  hereafter 
become  applicable  to  a  contract  or 
subcontract  of  the  Contractor.  Such 
compliance  shall  be  required  prospectively 
from  the  date  of  applicability  of  such  contract 
or  subcontract. 

(4)(i)  Agree  to  an  equitable  adjustment  a* 
provided  in  the  Changes  clause  of  this 
contract  if  the  contract  cost  is  affected  by  a 
change  which,  pursuant  to  subparagraph 
(a)(3)  of  this  clause,  the  Contractor  is 
required  to  make  to  the  Contractor's 
established  cost  accounting  practices. 

(ii)  Negotiate  with  the  Contracting  Officer 
to  determine  the  terms  and  conditions  under 
which  a  change  may  be  made  to  a  cosl 
accounting  practice,  other  than  a  change 
made  under  other  provisions  of  subparagraph 
(a)(4)  of  this  clause;  provided  that  no 
agreement  may  be  made  under  this  provision 
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rhd!  w  il  increase  cost*  paid  by  the  United 
Std'es. 

i  !■,;  When  the  parties  agree  to  a  change  to 
a  CC9!  acccur'tng  practice,  other  than  a 
chdnge  undfir  subdivision  (a)(4)(i)  of  this 
clause,  npsotiate  an  equitable  adiustment  as 
provided  in  ;he  Changes  clause  of  this 
contract. 

|5)  AKr«e  to  an  tii;;iustment  of  the  contract 
pnce  or  cost  siiowan'e  as  appropriate,  if  the 
Contractor  or  a  subcontractor  fails  to  compfy 
w'th  an  applicable  Cost  Accounting 
S'ardard.  or  so  follow  any  cost  accounting 
practice  consistently  and  stich  failure  results 
in  any  ncreased  costs  paid  by  the  United 
Stdtes.  Surh  ad)us'mer:l  9hall  provide  for 
recovery  of  the  irx:rea»ed  costs  to  the  United 
Slates,  to^eiher  with  interest  thereon 
computed  a!  the  annual  rate  established 
•jnOer  section  tieJI  of  the  Internal  Revenue 
Code  of  1986  26  CSC  6621)  for  such  period. 
fr'jm  the  time  ;he  payment  by  the  United 
States  was  made  to  the  time  the  ad)uatment 
!S  effected.  In  no  case  shall  the  Government 
recover  Msts  greater  than  the  increased  cost 
to  the  Government,  in  the  aggregate,  on  the 
relevant  contracts  subject  to  the  price 
ad;  jstmenL  unless  the  Contractor  made  a 
cMcin^e  m  its  cost  accounting  practi«  es  of 
which  it  was  aware  or  should  have  been 
aware  at  tfie  tine  of  price  negotiations  and 
which  It  fa. led  to  disclose  to  the  Government. 

Ibj  If  the  parties  fail  to  agree  whether  the 
Contractor  or  a  subcontractor  has  complied 
with  an  applicable  CAS  in  Part  9904  or  a  CAS 
njje  or  regulation  :n  Part  9903  and  as  to  any 
cost  adjustment  demanded  by  the  United 
States,  such  failure  to  agree  will  constitute  a 
dispute  under  the  Contract  Disputes  Act  (41 

I'SC.  ecnj. 

ic)  The  Contractor  shall  permit  a.ny 
authorized  representatives  of  the 
Government  to  examine  and  make  copies  of 
any  documents,  papers,  or  records  relating  to 
conpiiance  with  the  requirements  of  this 
clause. 

(d)  The  Contractor  shall  include  in  all 
neBot'.ated  subcontracts  which  the  Contractor 
enters  into,  the  substance  of  this  clause. 
except  paragraph  ibl,  and  shall  require  such 
incius.on  m  ail  other  subcontracts,  of  any 
tier,  inci  iding  the  obligation  to  comply  with 
all  CAS  in  effect  on  the  subcontractor's 
award  date  or  if  the  subcontractor  has 
submitted  cost  or  pricing  data,  on  the  date  of 
f  -al  agreement  on  pnce  as  shown  on  the 
subcontractor  s  signed  Certificate  of  Current 
Cost  or  Pricing  Data.  This  requirement  shall 
appi>  only  to  negoLated  subcontracts  in 
excess  of  S5OC.0O0  where  the  price  negotiated 
S3  not  based  on — 

il)  Established  catalog  or  market  prices  of 
c.cmmerciai  items  sold  in  substantial 
quantities  to  the  general  public;  or 

(2)  Prices  set  by  law  or  regulation,  and 
except  that  the  requirement  shall  not  apply  to 
negotiated  subcontracts  otherwise  exempt 
from  the  requirement  to  include  a  CAS  clause 
as  specified  in  9903.201-1. 

[End  of  clause) 

fb)  [Resetted] 

'cj  Disclosure  and  Consistency  of 
Cos!  Accounting  Practices.  (1)  The 
contrac'tng  officer  shall  insert  the  clause 
set  forth  below.  Disclosiire  and 
Consistency  of  Cost  Accounting, 


Practices,  In  negotiated  contracts  when 
the  contract  amount  is  over  $500,000.  but 
less  that  $10  million,  and  the  offeror 
certifies  it  is  eligible  for  and  elects  to 
use  modified  CAS  coverage  (see 
9903.201-2.  unless  the  clause  prescribed 
in  paragraph  (d)  of  this  subsection  is 
used). 

(2)  The  clause  below  requires  the 
contractor  to  comply  with  CAS  9904  401 
and  9904.402.  to  disclose  (if  it  meets 
certain  requirements)  actual  cost 
accounting  practices,  and  to  follow 
consistently  disclosed  and  established 
cost  accounting  practices. 

Discioaur«  and  Consistency  of  Cost 
Accounting  Practices  (Apr  1991) 

(a)  The  Contractor.  In  connection  with  this 
contract,  shall — 

(1)  Comply  with  the  requirements  of 

9904.401,  Consistency  in  Estimating. 
Accumulating,  and  Reporting  Costs,  and 

9904.402.  Consistency  in  Allocating  Costs 
Incurred  for  the  Same  Purpose,  in  effect  on 
the  date  of  award  of  this  contract,  as 
indicated  in  part  9904. 

(2)  (CAS-covered  Contracts  Only)  If  it  is  a 
business  unit  of  a  company  required  to 
submit  a  Disclosure  Statement,  disclose  in 
writing  its  cost  accounting  practices  as 
required  by  9903.202-1  through  9903.202-5.  If 
the  Contractor  has  notified  the  Contracting 
Officer  that  the  Disclosure  Statement 
contains  trade  secrets  and  commercial  or 
financial  information  which  is  privileged  and 
confidential  the  Disclosure  Statement  shall 
be  protected  and  shall  not  be  released 
outside  of  the  Government. 

{3)(i)  Follow  consistently  the  Contractor's 
cost  accounting  practices.  A  change  to  such 
practices  may  be  proposed,  however,  by 
either  the  Government  or  the  Contractor,  and 
the  Contractor  agrees  to  negotiate  with  the 
Contracting  Officer  the  terms  end  conditions 
under  which  a  change  may  be  made.  After 
the  terms  and  conditions  under  which  the 
change  is  to  be  made  have  been  agreed  to, 
the  change  must  be  applied  prospectively  to 
this  contract,  and  the  Disclosure  Statement,  if 
affected,  must  be  amended  accordingly. 

(ii)  The  Contractor  shall,  when  the  parties 
agree  to  a  change  to  a  cost  accounting 
practice  and  the  Contracting  Officer  has 
made  the  finding  required  in  9903.201-6(b) 
that  the  change  is  desirable  and  not 
detrimental  to  the  interests  of  the 
Government,  negotiate  an  equitable 
adjustment  as  provided  in  the  Changes  clause 
of  this  contract,  in  the  absence  of  the 
required  finding,  no  agreement  may  be  made 
under  this  contract  clause  that  will  increase 
costs  paid  by  the  United  States. 

(4)  Agree  to  an  adiustment  of  the  contract 
price  or  cost  allowance,  as  appropriate,  if  the 
Contractor  or  a  subcontractor  fails  to  comply 
with  the  applicable  CAS  or  to  follow  any  cost 
accounting  practice,  and  such  failure  results 
in  any  increased  costs  paid  by  the  United 
States.  Such  adjustment  shall  provide  for 
recovery  of  the  increased  costs  to  the  United 
States  together  with  interest  thereon 
computed  at  the  annual  rate  of  interest 
established  under  the  Internal  Revenue  Code 
of  1986  (26  U.S.C.  6621),  from  the  time  the 


payment  by  the  United  States  was  m.ide  to 
the  lime  the  adiustment  is  effected. 

|bl  If  the  parlies  fail  to  agree  whether  the 
Contractor  has  complied  with  an  applicable 
CAS  rule,  or  regulation  as  specified  in  parts 
9903  and  9904  and  as  to  any  cost  adjustment 
demanded  by  the  United  States,  such  failure 
to  agree  will  constitute  a  dispute  under  the 
Contract  Disputes  Act  (41  U  S  C.  601). 

(c)  The  Contractor  shall  permit  any 
authorized  representatives  of  the 
Government  to  examine  and  make  copies  of 
any  documents,  papers,  and  records  relating 
to  compliance  with  the  requirements  of  this 
clause. 

(d)  The  Contractor  shall  include  in  all 
negotiated  subcontracts,  which  the 
Contractor  enters  into,  the  substance  of  this 
clause,  except  paragraph  (b),  and  shall 
require  such  inclusion  in  all  other 
subcontracts  of  any  tier,  except  that — 

(1)  If  the  subcontract  is  awarded  to  a 
business  unit  which  pursuant  to  9903.201  is 
required  to  follow  all  CAS.  the  clause  entitled 

Cost  Accounting  Standards."  set  forth  in 
9903  2m-4(a),  shall  be  inserted  m  lieu  of  this 
clause;  or 

(2)  This  requirement  shall  apply  only  to 
negotiated  subcontracts  in  excess  of  $500,000 
where  the  price  negotiated  is  not  based  on — 

(;)  Established  catalog  or  market  prices  of 
commercial  items  sold  in  substantial 
quantities  to  the  general  public  or 

(ii)  Price  set  by  law  or  regulation;  or 

(3)  The  requirement  shall  not  apply  to 
negotiated  subcontracts  otherwise  exempt 
froir,  the  requirement  to  include  a  CAS  clause 
as  specified  m  9903»201-1. 

I  End  of  clause) 

(d)  Consistency  in  Cost  Accounting 
Practices.  The  contracting  officer  shall 
insert  the  clause  set  forth  below, 
Consistency  in  Cost  Accounting 
Practices,  in  negotiated  defense 
D^Rtracts  that  are  exempt  from  CAS 
requirements  solely  on  the  basis  of  the 
fact  that  the  contract  is  to  be  awarded  to 
a  United  Kingdom  contractor  and  is  to 
be  performed  substantially  in  the  United 
Kingdom  (see  9903.201-1  (b)(12)). 

Consistency  in  Cost  Accounting  Practices 
(APR  1991)" 

The  Contractor  agrees  that  it  will 
consistently  follow  the  cost  accounting 
practices  disclosed  on  Form  CASB  DS-1  in 
estimating,  accumulating  and  reporting  costs 
under  this  contract.  In  the  event  the 
Contractor  fails  to  follow  such  practic>^s,  it 
agrees  that  the  contract  price  shall  be 
adjusted  together  with  interest,  if  such  failure 
results  m  mcTcased  cost  paid  by  the  U.S. 
Government  lnter>'st  shall  be  computed  at 
the  annua!  rate  of  interest  established  under 
section  9621  of  the  Interna!  Revenue  Code  of 
1986  126  U.S.C.  6621)  from  the  time  payment 
by  the  Government  was  made  to  the  time 
adjustment  is  effected.  The  Contractor  agrees 
that  the  Disclosure  Statement  filed  with  the 
U.K.  Minist,'^  of  Defence  shall  be  available 
for  inspection  and  use  by  authonzed 
rcprt?sentative8  of  the  United  States 
Government. 

(End  of  clause) 
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9903.201-5    Waiver. 

(a)  Upon  request  of  an  agency  head  or 
his  designee,  the  Cost  Accounting 
Standards  Board  may  waive  aU  or  an> 
part  of  the  requirements  of  9903.201- 
4(a).  Cost  Accounting  Standards,  or 
9903.201-4{c).  Disclosure  and 
Consistency  of  Cost  Accounting 
Practices,  with  respect  to  a  contract 
subject  to  the  Cost  Accounting 
Standards.  Any  request  for  a  waiver 
shall  describe  the  proposed  contract  or 
subcontract  for  which  the  waiver  is 
sought  and  shall  contain — 

(Ij  An  unequivocal  statement  that  the 
proposed  contractor  or  subcontractor 
refuses  to  accept  a  contract  containing 
all  or  a  specified  part  of  a  CAS  clause 
and  the  specific  reason  for  that  refusal: 

(2)  A  statement  as  to  whether  the 
proposed  contractor  or  subcontractor 
has  accepted  any  prime  contract  or 
subcontract  containing  a  CAS  clause, 

(3)  The  amount  of  the  proposed  award 
end  the  sum  of  all  awards  by  the  agenc> 
requesting  the  waiver  to  the  proposed 
contractor  or  subcontractor  in  each  of 
the  preceding  3  years: 

(4)  A  statement  that  no  other  source  is 
available  to  satisfy  the  agency's  needs 
on  a  timely  basis: 

(5)  A  statement  of  alternative  methods 
considered  for  fulfilling  the  need  and  the 
agency's  reasons  for  rejecting  them: 

(6j  A  statement  of  steps  being  taken 
by  the  agency  to  establish  other  sources 
of  supply  for  future  contracts  for  the 
products  or  services  for  which  a  waiver 
is  being  requested;  and 

(7)  Any  other  information  that  may  be 
useful  in  evaluating  the  request 

(b)  Except  as  provided  by  the  Cos* 
.Accounting  Standards  Board,  the 
authority  in  9903.201-5(a)  shall  not  be 
delegated. 

9903.20 1-«     Findings. 

(a)  Pnor  to  the  utilization  of  the 
provisions  of  paragraph  (a)(4lfii!)  of  the 
contract  clause  set  forth  in  9903.201- 
4(a),  the  Contracting  Officer  shall  make 
a  finding  that  the  change  is  desirable 
end  IS  not  detrimental  to  the  interests  of 
the  Government. 

(b)  Prior  to  making  any  equitable 
adjustment  under  the  provisions  of 
paragraph  (a)(3)(ii)  of  the  contract 
clause  set  forth  in  9903.201-^(c).  the 
Contracting  Officer  shall  make  a  finding 
that  the  change  is  desirable  and  is  not 
detrimental  to  the  interests  of  the 
Government. 

9903.202    Disclosure  requirements 

9903.202-1    General  requirements 

(a)  A  Disclosure  Statement  is  a 
written  description  of  a  contractor's  cost 


accounting  practices  and  procedures 
The  submission  of  a  new  or  revised 
Disclosure  Statement  is  not  required  for 
any  non-CAS-covered  contract  or  from 
any  small  business  concern 

(b)  Completed  Disclosure  Statements 
a.-e  required  in  the  following 
circumstances 

(1)  Any  business  unit  that  is  selectecl 
to  recei\e  a  CAS-covered  contract  or 
subcontract  of  $10  million  or  more  shall 
submit  a  Disclosure  Statement  before 
award. 

(2)  Any  com^pany  which,  together  with 
Its  segments,  received  net  awards  of 
negotiated  prime  contracts  and 
subcontracts  subiect  to  C.'XS  totaling 
more  than  $10  million  in  its  rr.ost  recent 
cost  accounting  penod  must  submit  a 
Disclosure  Statement  before  award  of 
its  first  C.\S-covpred  contract  in  the 
im.mediately  following  cost  accounting 
period.  However  jf  the  first  CAS- 
covered  contract  is  received  within  90 
days  of  the  start  of  the  cost  accounting 
period,  the  contractor  is  not  required  to 
file  until  the  end  of  90  days 

(c)  When  a  Disclosure  Statement  is 
required,  a  separate  Disclosure 
Statem.ent  must  be  submitted  for  each 
segment  whose  costs  included  in  the 
total  p'ice  of  any  CAS-covered  contract 
or  subcontract  exceed  S500.0tX),  unless 
the  contract  or  subcontract  is  of  the  type 
or  value  exempted  by  9903,201-1.  If  the 
cost  accounting  practices  are  identical 
tor  more  than  one  segment,  then  only 
Disclosure  Statement,  clearly  identifying 
each  such  segm.enl,  need  be  submitted- 
A  Disclosure  Statement  will  also  be 
required  for  each  corporate  or  group 
office  whose  costs  of  any  amount  are 
allocated  to  one  or  more  segments 
performing  CAS-covered  contracts. 

(d;  Each  corporate  or  other  home 
office  that  allocates  costs  to  one  or  more 
disclosing  segments  performing  CAS- 
covered  contracts  must  submit  a  Part 
VIH  of  the  Disclosure  Statement. 

(e)  Foreign  contractors  and 
subcontractors  who  are  required  to 
submit  a  Disclosure  Statement  may.  in 
lieu  of  fling  a  Form.  No  C.ASB-DS-l 
make  disclosure  by  using  a  disclosure 
form  prescribed  by  an  agency  of  its 
Government,  provided  that  the  Cost 
Accounting  Standards  Board  determined 
that  the  mform.ation  disclosed  by  that 
m.eans  will  satisfy  the  obiectives  of 
Public  Law  100-679.  The  use  of 
alternative  forms  has  been  approved  for 
the  contractors  of  the  following 
countries. 

(1)  Canada 

(21  Federal  Republic  of  Germany. 

9903.202-2    impractlcallty  of  submlsston 
The  agency  head  may  determine  that 
it  IS  impractical  to  secure  the  Disclosure 


Statement  although  submission  is 
required  and  authonzp  contract  award 
without  obtaining  the  Siftlemt'-v   H'' 
shall,  withm  .V)  days  of  hfiMng  done  so, 
submit  a  n  port  tu  the  ('ost  Accounting 
Standards  Bn,ini  ftcMinK  fnr'h  all 
maienai  fsi  t.s  T'uih  riuinurity  may  not  be 

di'lC'SHtC'd 

9903.202-3     Amendments  and  revisions. 

Contractors  and  subconlraclon*  are 
responsible  for  maintaining  accurate 
Disclosure  Statements  and  complying 
with  disclosed  practices.  Amendments 
and  revisions  to  Disclosure  Statements 
may  be  submitted  at  any  time  and  may 
be  proposed  by  either  the  contractor  or 
the  Government.  Resubmission  of 
complete,  updated.  Disclosure 
Statements  is  discouraged  except  when 
extensive  changes  require  it  to  assist  the 
review  process 

9903,202-4     PnvHefled  ana  con*»dentia! 
jotormation 

ii  ihe  ofier or  or  contractor  notifies  the 
contracting  oRicer  that  the  Disclosure 
Statement  contains  trade  secrets  and 
commercial  or  financial  information, 
which  is  privileged  and  confidential,  the 
Disclosure  Statement  shall  be  protected 
and  shall  not  be  released  outside  the 
Government. 

9903  202-5    Filing  Disclosurp  Sfafemenf* 

(a)  Disclosure  must  be  li.  i-Lr:n 
Number  CASB-DS-l. forms  may  be 
obtained  from  the  cognizant 
administrative  contracting  oOicer 
(AGO). 

(b)  Offerors  are  required  to  file 
Disclosure  Statements  as  follows: 

(1)  Original  and  one  copy  with  the 
cognizant  ACO;  and 

(2)  One  copy  with  the  cognizant 
contract  auditor. 

(c)  Amendments  and  revisions  shall 
be  submitted  to  the  currently  cognizant 
ACO  and  auditor 

9903  20/ -6     [Reserved 


9903,202-5 


':  Heserved 


9903.202-6     Stj£X'0-nt:»c1or  Dts-c  losa't 
Statements- 

(aj  The  contractor  or  higher  tier 
subcontractor  is  responsible  for 
administering  the  CAS  requirements 
contained  in  subcontracts. 

(b)  If  the  subcontractor  has  previously 
furnished  a  Disclosure  Statement  to  an 
ACO.  the  subcontractor  may  satisfy  the 
submission  requirement  by  identifying 
to  the  contractor  or  higher  tier 
subcontractor  the  ACO  to  whom  it  was 
submitted. 

(c)(1)  If  the  subcontractor  considers 
the  Disclosure  Statement  (or  other 
similar  information)  privileged  or 


UMI 


14158 
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confidential,  the  subcontractor  may 
submit  it  directly  to  the  ACO  and 
auditor  cognizant  of  the  subcontractor, 
notifying  the  contractor  or  higher  tier 
subcontractor.  A  preaward 
determination  of  adequacy  is  not 
required  in  such  cases.  Instead,  the  ACO 
cognizant  of  the  subcontractor  shall 

(i)  Notify  the  auditor  that  the 
adequacy  review  will  be  performed 
during  the  postaward  compliance 
review  and,  upon  completion, 

(ii)  Notify  the  subcontractor,  the 
contractor  or  higher  tier  subcontractor, 
and  the  cognizant  ACOs  of  the  findings. 


(2)  Even  though  a  Disclosure 
Statement  is  not  required,  a 
subcontractor  may 

(i)  Claim  that  CAS-related  reviews  by 
contractors  or  higher  tier  subcontractors 
would  reveal  proprietary  data  or 
jeopardize  the  subcontractor's 
competitive  position  and 

(ii)  Request  that  the  Government 
perform  the  required  reviews. 

(d)  When  the  Government  requires 
determinations  of  adequacy  or 
inadequacy,  the  ACO  cognizant  of  the 
subcontractor  shall  make  such 
recommendation  to  the  ACO  cognizant 
of  the  prime  contractor  or  next  higher 


!ier  subcontractor  aXCOs  cognizdnt  nf 
higher  tier  subcontractors  or  prime 
contractors  shall  not  revprsp  the 
determmation  of  the  ACO  cognizant  of 
the  subcontractor 

9903.202-9     Illustration  of  Disclosure 
Statement  Form,  CASB-DS-1. 

The  data  which  are  required  to  be 
disclosed  are  set  forth  in  detail  in  the 
Disclosure  Statement  Form,  CASB-DS- 
1,  which  is  illustrated  below: 

BILLING  CODE  3110-01-M 
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/ 


0.1 


02 


0.3 


0.4 


COST  Acax»^iNG  sTw.:,AP,:,3  bga,  „ 

DISCLOSURE  STATEMENT 
REQUIRED  BY  PUBUC  LAW  iQCLf;"-! 


COVER  SHEET  AND  CERTIFICATION 


B    [   I  Group  Office 
D    t   1  Other 


Comoanv  or  Reoortinq  ynit. 

Name 

Street  Address 

City,  state,  &  zip  code 

Division  or  subsidiary  of 
(If  applicable) 

Reporting  Unit  is:   (Check  one  ) 

A    t  1  Corporate  (Honw)  office 

C.   t  1  Division  or  subsidiary 

Official  IQ  CQmaciCoricefninfi-::-jL-^  ■^srjt:  i 
Name  and  title 
Phone  number  (IrKl.  area  code  and  extension) 

This  statement 

Most  recent  d'-"'  s-a'"''*" 


'•#  -yx^mw  a^  »ccjrare  Sisctoiofe  at  o*  ri«  above  date  by  :^-e  above-^a-^ied 
wea'  '-'»■'<'•''  -'  's  cor  sccouf'T'ng  practices   as  reqjire<3  Dy  !^e  Discosjre 
Refl-.a-«^   4^  CPO  99C3  iOI   of  !-e  Ccs!  Account  ng  Stanaarfls  Boarj  under 
P.L.  100-679. 


Th.L  P£'.A^'>  FOR  MA^iNiO  A  PA.SE  S'ATFWeNT  IN 
THIS  DISCLOSURE  IS  PRESCB  BED   N     8  U  S  C    i OC  i 
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CD 


COST  ACCOUNTING  STANDARDS  BOARD 

DtSCUDSURE  STATa^ENT 

REQUIRED  BY  PUBLIC  LAW  100-679 


Mem 
No. 


PART  I  •  GENERAL  INFORMATION 


1.1.0 


1.2.0 


1.3.0 
1.4.0 


ITEM  DESCRIPTION. 


Sales  data  for  this  part  should  cover  the  r-os:  ecently  completed  fiscal  year 
of  the  reporting  unit.  'Government  Sales*  includes  sales  under  both  prime 
contracts  and  subcontracts.  "Annual  Total  Sales"  includes  intracorporate 
transactions.     Educational  institutes   ~3v   sk  d    •e-s    "  4  0  and  1.6.0,  and 

consider  sales  as  used  m  Items  1  6  C  a'-c  1  ^  0  ".!  •■=■»-  ■  -  -esearch  revenues. 


Estimates  a  e  se- 


Tvoe  of  Business  Entity  of  Which 


i ":i lA..^ G  :"-ough  1.7.0. 

cc.^---'  TQ  Unit  IS 


(Check  one.) 


A.  (    )  Corporation 
C.  (    1  Proprietorship 


B.  (    1  Partnership 

D.  (     )   Not-for-profit 

organization 


E.  I     I  Joint  Venture  F.   (   1   Educational  Institution 

Predominant  Type  of  Governrr.ent  Sa:es.    :C^ec»  one.l 

A.  (    1  Manufacturing  B.  I    1   •^esear  a   :  Ce-eopment 

C.  (     )  Construction  D.  [     I   Services 

Y.  (     1  Other  (specify  _     

Peseryed, 

6 


A.  i     i  Less  than 
$1  million 


D.  ( 


s:6->b.: 


G.  I    )»20i-5O0 
million 


i     I  Sl-«10 
million 

I     1  »51-«100 

million 

1     i  Over  S500 


C.  i     i*n-525 
million 

F.  (     1  $101-$200 
million 


FORM  CASS  CS-1  (REV  3«2) 


COST  ACCOUNTING  STANDARDS  BOARD 
DISCLOSURE  STATEMENT 

REQUIRE"  9V  P'jB.   :  ..AW  100-679 

PART  1  ■  GENERAL  INFORMATION 

Item 

No. 

ITEM  DESCRIPTION 

1.5.0 

Annual  Totsi  Govemrnent  Sales.  (Check  one.) 

A.  (    )  Less  than              R          n-$iO                  C.  f    1  •11-»25 

$1  million                           'iiilion                                million 

D.  I     1  J26  $50                 E.  (     1  ♦Sl-tlOO                F.  1     1  »101-«200 
million                                million                                million 

G.  1     1  $201-500              H.  [     IOver»500 
million                                million 

1.6.0 

Government  Sales  (Item  1 .5  01  as  Percentape  of  Total  Sa'c:  /:e~  1 .4.01. 

(Check  one.) 

•. 

A.  (     1  Less  than               B.  1     1  10%-50%              C.  1     1  51%-80% 
10% 

D.  (     181% -95%           E   (     1  Over  95% 

1.7.0 

Govern.^e^nt  Subcontract  Sd  es  »s  p..-  ce-:aae  of  Total  Government  Sales  (Item 

1  5,Q.     iCiecK  o"e.) 

A           Less  than                B.  [     )  10%  -  50%            C.  1     J61%-80% 

D    i     1  81%  9b '^                F    '      !  O.f  9b -V 

1.8.0 

DescriDtion  o'  >Q-'  Cos:  f^tzo^-:  -q  Svj'e-  *0'  Govc^'^e-;  Co-fdCis  a-  c  S,t 

contracts    iCfiecK  ;^e  aco' J3' att- :;  o;  "  Si  and  if  more  than  o'le  .s  c-.ecnec  tiD'am 
on  a  co^-^'i^ua'iO"  s^ee; 

A    ;     '  S'a^Oa'C  cos's     .jcd                   E         '  S;3'"3d'c  c:;s's     '-'occ^s 

C    •      !  Ac'ua'  COS'S  •  jOK                       .~            A-''  ra  cos;s  •  f-ocess 
oroe' 

V    ;     ■  Otherisl  ;Desc'  oe  o-'  a  cc~\'-^a',:C~  i'^eex  \ 

1.9.0 

Integration  of  Cost  Accounimc  vN-th  F-nar^ca!  Accoui^ii-a    "^^e  cost  acco  .-•  -c 

svstem  is:   (Check  one    if  B  or  C  iS  C-^ecked  cescbe  o'^  a  co-'t -ijaio- s^ef  •■  e 
costs  wtiic'"  are  accum^iatea  o'"  ^e-iO'c'-'C..-^:  'erccs 

A.  [     1            l"teg'a'»>d  wi"i  fma^c  ai  accounting  records 

(Subsidiarv  COS!  accoj^'ts  are  an  reconciab^e  ;o 
general  ledge- co'-"0' acci:^'"s 

FORM   C4S8  C3  '    -£v    i'j..! 
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COST  ACCOUNfTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

PART  1    GENERAL  INFORMATION 

DlSaOSURE  STATEMENT 

PART  II  ■  DIRECT  COSTS 

REQUIRED  BY  PUBUC  LAW  100-679 

REQUIRED  BY  PUBLIC  LAW  100-679 

1 

Hem 

Item 

No. 

ITEM  DESCRIPTION 

No. 

Item    Description 

1.9.0 

Continued 

B.   I    1          Not   integrated    '.   '    *    .I'-c  a:   accounting  (Cost  data  are 
accumulated  on  me~-o'a  a,,^  ">cords.) 

Instructions  for  Part  II               •: 

'-  .<:  y?.-  .rGvP'5  ••  ■«•  e.p-e  -ts  of  direct  costs,  i.e..  Direct  Materials,  Direct 

1 

1  ar.o-   ana  0"ie<  Di'fcr  Cost*    ti  .s  not  the  intent  here  to  spell  out  or  define  the 

I 

.  .,i^  f,|^fT>^r:s  C'  C^'PCt  Ci.  STS 

C.    (     )          Combination  of  A  ana  e  a:    .^ 

Rat^-pf  CO'  !'Bcio^s  V  ouid  disclose  practices  based  on  their  own  definitions 

CD 

1.10.0 

Unit  or  Job  Costs,    is  vour  cost  accountino  svse"  caca'  •'  :•  D'oducing  unit  or 

"  vvsat  COS'S  arp  o'  wiH  &«  charged  directly  to  Government  contracts  or  simHar 
cost  ooiectves  as  Direct  Matp'iais,  Direct  Labor,  or  other  Direct  Costs.     For 
oxafnpie  sor^  contractors  r^av  charge  or  classify  purchased  labor  of  direct  nature. 

"S. 

job  lot  costs  during  contract  performance?  (Cnecu  one  i 

i 

5" 

A.   I     1          Yes  (If  Yes,  describe  on  a  continuation  sheet  the  method  used 

as  "Direct  Mater  ais^  tor  p.;'pcses  of  pricing  proposals,  requests  for  progress 

j 

or  which  could  t>e  uie<:  -.a  ar  ve  at  such  costs.) 

payrT-v«>nts    ciairns  for  cost  reimbursement,  etc.;  some  other  contractors  ma^ 
c.ass  »v  t^e  sa-tp  cost  as  "Drect  Labor,"  and  still  others  as  "Other  Direct  Costs. 

-"- 

B.    (     1           No  (Interim  repricing  nn»      .:  .b;; 

In  these  rirr,.nsr8nres     t  is  expected  that  contractors  will  disclose  D'acnces 
consis-e'it  witn  the.-  ow  c  ass '.cations  of  Direct  Materials,  Direct  La:>o'    and 

i 

< 

C.    1     1          No  iintenm  repricing  involved      CPSu.::e  •      -=  continuation 

Other  Di'ert  Costs 

.,,»»•  — e  manner  in  which  inte^  r"  'ec  c  '  g  s  developed. 1 

U1 

2.1.0 

D  e  Si.  ^.E  iionjiLDiffiii.-.f'U' ;a: :  ^:  s. 

1.11.0 

Year.  Month.  Dav  on  Which  Your  Most  Recent  Fiscal  Year  Ended.  Enter  in  blocks 
below.     Use  numenc  terms,   eg      910630   for  June  30,    1991;   911231    for 
December  31,  1991.) 

D  rec!  materials  as  used  ^cf  n-f  r,Q\  limited  to  those  items  of  materials 
actually  incoroo'ateC  mto  tne  f  no  o'od  .,c-  tnev  also  include  materials,  consumable 

supplies,  a-d  o-her  costs  wner^  ca-oed  '3  GoveT.rr,ent  co^^'-ac-s  or  similar  cost 
objectives  as  Direct  Mate' a.s 

Desd'De  or^  a  co'^' "^i^a'^o"  s'-eot  '■•?  p'-'-'C^Da   ciasses  c*  rT:ate' ;"S  and 

c 

11 

service  costs  wt'icr,  are  ;'-.8'ged  as  c -ec!   r-,a;e-,,,-s    g'i:->,..p  ■•■•p   ^'.rf  s^s  and 

1 

service  costs  Dy  tr-.ose  >n'-"-^-  a'-e  .-icort>i""a-Pd  ■-■  >•-  p--'d  "•od.c  a"d  -'CSp  .N't-.tch 

cl 

« 

are  not  ! 

•< 

1 

_ 

2.2.0 
2.2.1 

Method  of  Charama  Direa.i»iais'.si.S: 

•.r^ 

Pireft,  Charge  Not  T'^.fOuah  an  triyen.iar]L_AtQfl^'l^ia:,„     <C^eck  the  avcco- i'p 

^ 

biocksi  and  it  more  'r-^ar^  one  is  cneckec   expiair-  or"  a  cor't.iuation  s-.ee: 

■-- 

A.        (    1       Stanra'd  COS'S  .Desc  ae  '"^e  "vpe  C  s'ar-.Ga'ds  ...sed    p  g 

_  4 

current  sta^de'ds    oa«'C  s:a'''aa'ds    e'-:      c-'  b  co'-'  '^uat.on 

s'-ieet 

' 

B.         I    1       Actua:  Cos's 

to 

Y.        (  1       Other(s)  (Desc  t>e  c-^  8  cor-t  nus'^ci  sheet.) 

70 

- 

Z.        I   )       f'io!  app'icace 

c^ 

re* 
ce 

03 
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Item 
No. 


T 


-iP-'  II  .  DIOfCTCOST'? 


2.2.2 


2.3.0 


2.4.0 


2.4.1 


rem    DaK' 


Chargyj  from  Cantrpl  or  Cofnmpn.  Companv-ownad  InventofV  Account  at. 
(CKeck  the  appropriate  blockls)  and  if  more  than  one  is  checked,  explain 
continuation  «neet.) 

A.        I   1      Starvlard  coss   Dfsr-  tx-  ""»      B.   |   I 

C.        I   )       First  in,  first  out  D.   1   1 

Y.       [  1      Other(sl  (Describe  on  a  Z.   [  I 

continuation  sheet.) 


in  on  a 


Last  in.  first  out 
Not  applicable 


Timing  of  Charging  Direct  Ma-.e-as  -:;-J2:ai£a,-':„.L"a-.g--aih<;-l.  C^»rit  the 
appropriate  bloclt(s)  to  inti-cve  •->«  c» -•  ~'  •  "^e  a?  w-  '■'^  -^a:er>3'.s  ■rK:ort>o'3ted 
in  the  end  product  are  chafgprt  'c  Gc/«—  ''s^'  co'''"a">;  o'  s'^  ar  cos?  oDiectives. 
and  if  more  tnan  one  block  s  c^ccfc^   eip  a"  o'-  a  r:o-t  '- ja"o"  s^eet  ! 


[  1      When  orders  are  placed 


(   ) 


o'  'P'ea'^e'l  to  ■ 


Bt  (   1 


0.  !  1 


Y.    I   1 


■/«"e-  -^a;e'  H'  is 
recetveO,  or  vvien 
♦atDricated,   ' 
f-aOrcatad  r>-ixiusB 

Wh«n  consu!-ied 
or  incorporated 
in  end  product 

Orw-.v  iDesoTbe 
onaco^'inuavon 


Z.         I   1       N'l'  spOi'CaD'S 

:;a-.arj;^M-!:i;"::-S,tanqa-jaLCda4iJLior  P^eci  Matena's,  'Do  not  con^otete  f^s  rrem 
i  -•<«&«  yo';  ose  *  Standard  cost  '"ett^od,  ■  e  .  vo'j  t^ave  checked  Block  A  of  ttem 
2  2  ■'    :.>.-  7  7  2    C^•ck  tb«  aopropnate  biockisi  m  items  2  4  1     2  4  2.  2  4  3  and 

J  *  4,  n-vc  ;f  rn-ce  than  one  Diock  IS  checked,  expiam  on  a  contmijation  sne«t  ) 


Type  at  Yanance, 

A.        1    I       P  ce 
Y.        (    ! 


B       (   1     Utage 


(   ) 


C  O  ''^  b  ■  '~'  f  d 


FORM  CASS  DS-1  (REV  3/9: 


COST  ACCOu^n^<l  ^'ANr.ARDS  boar? 
REOUiqED  B'  PUBl:C  LAVc  ■  x-C"- 


Mem 
No. 


2.4.2 


2.4.3 


2.4.4 


A.        1   1       r'a'-*'WOe  nas'S 


Y.        [   1       0"-ie''5    :[>ei<;;'t>«  c^  a 
co'"''"'u3'!0"  '.'"oet  i 


8v  depat'Tient 


'0',  ai^'d  the  *'€q'-j«''';v  o'   t'^e  a-sMS  ''Or  o'  'h^  !,«'  a-'Ce 


1   1       P'O'ateo  De'vvfse^ 
ivento'ie*  ano 
cost  0*  gooos  SO'H 

[    i       Charqec  or  ced^'ed 
nr-^v  to  ove'*-.e»o 


Y. 


?--!v  to  cos'  0'  JOOfS 


Others    ■,Desc'it>«  o- 
a  co^tt'-'uatio'-  R-'eer 


Pev^jiO"},    S'a^'Ca'a  cos's  tO'  a-'ec'  -la-e'^a  s  a'c  "e.'-soc 

A.        (   I       Se-'d^^ua:'/  B.        I    1       A-.n,jaitv 


C.        I  1       fievisod  •»  needeo.  But 

at  least  once  anr-jai'v 


Othef'Si    ;OescnD«  or 

a  co^^tihuatior  sheet  ' 


er. 
t-: 


a. 


Cn 


c 


FORM   CAS8   DS  1  i.=l£V3-'S;, 


COST  ACCOUNTING  STANDARDS  BOARD 

DtSCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  100-679 


lt«m 
No 


2.6.0 


2.6.0 


2.6.1 


PART  II  •  DIRECT  COSTS 


H 


Method  of  Crarair-.fl  pi-ect,  waPQ'  -:►.«-:»  -«  app'OD-  a'e  r,^ocK  s  'or  eac-  D-ect 
Labor  CatecTy  'o  s'-ow  '.o«  suc--  ^aDOf  -s  c^argeo  -o  uove"^-^«»"t  co"  'sc  s  or 
ilmilar  cos-  co^tK- ves,  8"d  •  ^O'e  t^^^  o"e  D'OC«  iS  c^ecKSC  e«p.ar  o-  a 
continuatic^  s'^ee-  a  so  aesc'iDe  o^^  a  cor-  -^■■.javnr.  sheet  me  pr'r<c  oa  Ciasses  o! 
labor  Of  COS'S  -^ a-  a'-)  c  wi'i  De  :ric'uced  ir  Ma^j^actunrg  LaDO'  e-s -^epnng 
Labor,  ar>d  Otnet  L.rec;  LaDC',  as  ar-c  case 

3  J-  etiiii.t:  iiiaieafl-a 

Manu'ac  c-q^  C;-ief 

turing  '"ee'-'Q  D-fect 

(11  ..^-^  -iSL 


A.  Individual/actual  rates)  (  I 

B.  Average  rates  (Describe  (  I 
the  type  of  average  rates 

on  a  continuation  s-iee* 

C.  Standard  COS'S -3*es   Des  (   1 
cribethetvoe  j*  s'ao<:a'ds 
used  on  a  cor,;,nua;ior. 
sheet.) 

Y    Other(s)   (Describe  o^  a  (1 

continuation  shee' 

Z.    La'jO'  cd'ego^y  iS  ^ot  (   1 

apDiicaoie 

Variances  Uar.  SiaocarQ  Costs  for  D  ^ecUa&flL  'Do  not  comoieTe  tj^^s  :tem  umess 
you  use  a  starvda'O  cost,  'ate  method,  i  e  .  you  nave  cneckoc!  Block  C  o»  item  ^  5  u 
for  any  direct  lano'  category  Checx  me  appfopnate  biocmsi  m  eacn  cotuTin  o* 
Items  2.6.  V  2  6  2  »r,d  2  6  3.  ana  ^n  i-em  2  6  4  11  mo'e  tnan  one  is  cnecned 
explain  on  a  cont-noat^on  sneet. 


I   1 
I   1 

[   1 

[   I 
I   1 


(   1 
I   I 

I   1 

t   I 
t    1 


"iM  .iL..yi:.a::ie. 


B.  Efficiencv 

C.  Comb  --^l    A  a-c  6 


Manufac- 
turing 

,_m_ 
1  1 
[1 
I  1 


Direct  Labor  Category 


Engi. 
r^enng 


1   1 
(   ) 

!   ! 


Otner 
Direct 


1   1 
(   1 

(    1 


CCST  ACCOUNfTING  STANDARDS  boar: 

DISCLOSURE  STATEMENT 

require:;  BV  public  IA^  100-679 

PART  II  •  DIRECT  COSTS 

Hem 

No, 

•■:>.Ti    DescriDtion 

2.6.1 

Continued 

Y     C'-e'  s     Describe 
Of  e  co-iiifiuaiion 

s'^e**' 

(1                   (1 

1  1 

Z     ..aDO'  category  is  not 

(1              M 

(  1 

2.6.2 

Mftiros  ■;'  A "..tivilaiing  Variance 

D  :esi,^aSfii,  ,i.,ai 

e.aa:i,„.., 

1 

A     °.a-  ■  ^.  Je  Sas.s 

•..1'  ■■•„             '•■et"  '"'Q 
til                  i2i 

1  1 

11                  i    1 

B     e,  cesartment 

(1                  (1 

(  1 

fe  C     Sv  P'oc  . ;'  or  product  line 

(1                  11 

(  1 

D     Bv  CD'  fact 

[  )                  (1 

1  1 

Y     Oi-ie^'S    ,Desr"ie  o^'  a 
con'T'ua'  0"  s'-'ee! 

11                M 

(  1 

Z     Labo'  ca'egorv   s  "C 
oDpiicaijie 

(1                (1 

1  1 

2.6.3 

Method  of  DiSQQS'ngQt  VMiancs, 
and  ine  f'eque'^cv  of,  t^e  dispos^t 

iDesc'iOe  on  a  co'itm^a' 
en  of  f^e  variance 

■  or  s'"-eet  f^e  D3« 

-S  'c. 

A     Prorated  between  invHritones 
arid  cost  of  Qooos  soia 

Direct  Labor  Cat 

saory. 

Manufac             Engi- 
Tunng               neering 
1  ,                    ,^  2  ■' 

Otner 
D^'ect 

1,3; 
I  1 

i    ]                   i   ] 

B,    Charged  or  credited  only  to 
cost  of  goods  sold 

{    1                   (1 

(  1 

C     Charged  or  credited 
only  to  overhead 

(1              M 

(  1 

Y     Other(s)   Describe  on 
a  continuation  sheet 

(1              (1 

[  1 

2     Labor  categony  <s  no- 
applicable 

f  <               f  ' 

(  1 

K 
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COST  ACCOUNTING  STANDARDS  BOARD 

DISCtOSURE  STATEMENfT 

REQUIRED  BY  PUBUC  LAW  ^00-6^9 


PART  II  -  DIRECT  COSTS 


Item 
No. 


2.6.4 


2.7.0 


280 


Revisions.  Standard  costs  tor  direc  ace  s-e  -ev  s^r 
A.  SemiannuatlY  B.        (  )  Annually 

Y.        ( 


C.  R«vis«d  as  needed,  but 
at  least  once  ennuaiiy 


ntract  Cos:;    v*. -p-  Gc?ve'--^e'-.!  cortrsr-.s  o'  Sirr-.iar  cor  oSiecr^cs 

are  credited  for  the  to..,.  A-r.g  c  rt.j'^sTS's-.es  are  !"•«?  'a'es  o'  O'tect  iatxir  o  fee 
nwterlals,  other  direct  costs  and  apO'-r-^o-fi  "-^  'oct  -os's  aiwavs  the  same  as  ("xise 
tor  the  original  charges?  (Chec.  oi-s  ':'-:<'  'v  ear'-  c  -r  "^s'a-^r.p,  arvi  fa'  eacr- 
'No*  answer,  explain  on  a  continua'  o'-  s'':"'  --o^  '^?  crer:  •  s  '^e-s  *-c~  c^  g'oai 
charge.) 


ClreunTstance 

(a)  Transfers  to  other  fobs/ 
contracts 

(b)  Unused  O'  9<:>-s5  ~g'e' a  s 
remaining  uco-i  :c";'-fl*>o'' 
o*  contrac 


A,  v?!i 
(  1 


t     J 

(     1 


{   1 
I  I 


Intc: 


:iig,-j. r:3::5.!rj- 


'-  \  ■•<>-  s  d  'ereo  on:¥  to  those  nwclala.  supDi-e.-;.  a?x!  se'vices  w*^  c"- 
fi  ■?  Of  *.  '  M  r'srs'ef'fK)  to  •iQ_u  f'O"^  dMsions,  SubS'Oia'ies,  or  s^'MS'es  onae- 
comrrwn  control  witn  yoo, 

'C^ecif  Ttie  acprnp'iate  Sioct<:s'  ^r^  eac^  coiu^n  'o  ina^cate  the  oasiS  used  6/ 
yoi^  «?  •■a-s'erea  'o  c-~3-gf>  ti-e  cos'  O'  pnce  o'  irrerorganiT-atKsnai  transfers  c 
mater.dii.  s.ro-^s  af"J  ' sarvtccri  to  Gove'-^n-n?-;  co^r'acts  or  simi.a'  ros' 
objectives.   If  i^ki'%  t'^ia"  en  h^oi".!!  :«  chec^ec.  exp^d  "  o^  a  co'^'t'nL.at'C"  st*e' 


^ilS..^ 


Matenais       Supp»«5 


•1     *• '-.ii^  cor  exc!u'<?''(;  t^'^.-s^'e'c  s       i    .  :    i 

B.  At  full  cost  including  t'=>'5'»'-^        (   ]  (I 
G&A  expenses 

C.  At  full  cost  (A  or  3  i2cv«   p  .i  a        (1  (  1 
markup  percentage 


Services 


I      I 

I       ) 


COST  ACCC'uV'N.3  S^ANDARCiS  bOARO 
DiSCUDSlJRE  S'At^MES" 


DIRECT  COSTS 


2 


2.8.0 


D     At  estah'ished  caiaioa  O'  '^»'*<?'         I   ] 
Of'ce  Of  ri"re.5  5a.sec  o^  a-oeo  .«*b 
ce'"pe*!''0'"' 


V     OtH«"S'  'De»cr''-.f  0?-  8  rof 
tioh  $hee' 


I  1 


!X>t  appJicaoie 


I  1 

(  I 

t  1 


(  1 

(  I 
(  1 
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COST  ACCO(J^fTl^lG  STANDARDS  BOAHD 

dsojOsure  statement 
required  by  pubuc  law  10o  6'; 


-AR'   li  -  DIRECT  VS.  INDIRECT 


Hem 
No 


3.1.0 


3.2.0 


3.2.1 


Descrpt^ 


gritaria  f;^  C"€-.e'-n--inQ  hcv<  Costs  a-e  C^a^aeJ  -.0  Gove^nnem  Lortra 
Similaf  C:5' wiji.tLi£S.      Descnbe  o-i  a  conjin^a-ioo  s-^eet  youf  cr'teca 


detarmini' 


rt^ai'ie'  COS'S  a's  c^a'sea  d-recrsy  or  'na'rec'v 


Treatmant  of  Costs  o'  Soeci<iea  Functions.  Eierr,erts  of  Cost.  Qf  T;apsaet!Q"s 
(For  aacn  of  the  •^^ctons,  eie-T^ents  o'  cost  or  trarisacrions  listed  m  Iterr^s  3  2  1 
3.2.2,  and  3.2  3  e<^'er  on«  of  t^e  Cooes  A  through  F  or  Y,  to  indicate  how  the 
iterri  is  treated  Ener  Coo*  Z  in  those  blocks  that  are  not  aDP*<catj»«  to  you  Aito 
specify  the  nameisl  o*  t'^e  ■■'^a  ^ect  poonsl  (or  each  function,  element  of  cost,  O' 
transaction  cooea  E  or  F  i*  Coce  E,  Sometirnes  direct,  Sornet.mes  indirect  is  used 
and  if  there  's  a  deviation  ''om  the  c-itena  dascntsed  m  resoonse  to  Item  3  1  0 
explain  o^  a  continuation  s^eet  t^e  c  'Cu'nstances  mvoived  which  cause  t'le 
deviation. j 


Tfsg'u'TisriL  Cafls 


c 

D 

0"ect  ma'e'tai 
Direct  iabo' 
Direct  mate"ai  ano 
a  DO* 
C'^'B'  d'^ect  COS'S 

V 

;     No'  apD 

icaoie 

Func:;D'-s, 

Elements  ot  Cost. 

or  Tr^i-sdc:  o-is  Re^ative  to              T 

'satme'-: 

Direi:  Va^-ia: 

Qoas 

(a 

Cash  discounts 
or  [Hirchases 

I  1 

(b) 

Freight  in 

I  1 

(c) 

Income  from  sa>« 

of  scrap 

(  ) 

(d) 

Income  from  saie 
of  saiyaoe 

t  1 

(•1 

irK»fTung  rnaterial 
inspection 

(  1 

(f) 

Inventory  edjustfTients 

(   ! 

I0> 

^j'Ch^sing 

[   ] 

<h 

T'Sfle  di»CO<jntS.  r^ 

[    ] 

Sometimes  d  -eci  'Sometimes 

indirect 
Indirect  Omv 
Other's;  iDescr  t)«  on  a 
continuat.on  Sheet  ) 


!i5mfiJ3i_EQfi!l&iS] 


*jnds.  rgoates,  and 
allowances  en  purchases 
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REQUIRED  BY  P'JBl:C  LAW  100-6^9 
Item       1 

St 


PART  III  ■  DIRECT  VS  INDIRECT 


3.2.2 


3.2.3 


ifi,'-.A5.-C  „...-W  ':m  5  ji.. 

I5,j,fil2ii«i„;w 


Holiday  d  t'8'en..ai 

, premium  pay 


(C)  Ovei^-me  prem  -.1^  cay 

(d)  Pension  COS'! 

(el  Sn  h  prem.  J-  r-av 

(f)  Training 

(g)  Travel  and  s  ,Dsistence 
(fi)  Vacation  pay 


aimfim 


Name  o'  Pqo^  si 


Desigr'  enginee'i"!- 
iln-housei 

(bl       O'sfting  i  n,no.,SP) 

(c)       Computer  operatioi-s 
(in- house  1 

d'l        Contract  administra-ion 

el        Freight  out  'tmished 
proouct) 

(f)         Line  (or  pfoOuCtiOni 
inspection 

iSi       Packaging  and  p'sser 
vation 

(h)       Preproduction  costs 
and  start-up  costs 

(I)         Production  shop  super 
vision 


:.«>■>  c*sa  OS  » .Rfvasai 
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COST  ACCOUMTiNG  STANDARDS  BOARD 

DtSCLOSURE  STATEMENfT 

REQUIRED  BY  PUBLIC  LAW  100-679 


DiRfcCT  Vo   iNDifftL  ' 


Item 
No 


3.2.3 


3.3.0 


'19m    Description 


Continued 

Functions.  Elements  of  Cost.  Treatrngpt 

Of  Transactions  ZoOa. 

(j)        Professional  services        1   I 
(consultant  fees) 

(k)       Purchased  labor  of  1  1 

direct  nature 
(on  prernises' 

(t)        Purchasf'c  ar-o^  c  s  'ec;  1    1 
nature   ;;  ■'  P'f"  sesj 

(ml  Rearrangennsn:  costs  I  1 

(n)  Rework  costs  (  1 

(o)  Royalties  (  1 

(p)  Scac  -vo'  (  I 

(q)       Soec'a'  !<";t  eo^'DTie.^t      I   1 
,as  defined  m  FAR 
45  101  or 

other  pertine'~t  p'OCu'p'^fl^t 
regjiations 

(r)        Spec  a:  •oq<  nc   as  ie-       (   I 
fined  IP  FAR  45  1C! 
or  otner  oeninert 

D'OCurer^^"' 

reg-iianons 

(S>         S  jDCOntrac!  COS'S  (    I 

(tl  A8"S"'"V  COS'!  (     1 


Otnef    S'QnIcar?    turictioi 


fl_CiJ^'w.a£lS..  'Describe  on  a  continuation  s''ee'  » 
other  sion'icar?  functions,  elements  of  cost,  O'  transactions  ctiarged  to 
Gov6r"rr»eni  contracts  or  similar  cost  obiectives  as  direct  material,  direct  laoor  or 
otfier  O'sct  costs  Do  not  include  functions  or  costs  covered  m  Items  2  1,0, 
2.5  C  ana  3  2  0  whicn  are  always  cnarged  di'ect  Descnbe  also  wnet^e'  t^er? 
are  s'*  cevia-ons  '-om  she  catena  set  out  m  item  3  1  0  w'tn  respect  to  a^v 
cont.riuai.Gn  sheet  items, j 


COSTACCOON'^iNG  S'ANDAROS  BOARC 

DISCbOSijRE  "A'EWeN-^ 

REQUIRED  ev  P'jB.iC  ..AW  ■  :<•  6"S 


::: — r 


C'escnpiicr 


4.1.0 


lrisi;,w,£i!e!ii-:a; PaiUs 

For  the  purpose  o*  f 'S  pa^    md-ect  cos's  • 
CBtegories:    (t)  manufacTunng    engmee'^^s   8"'0  -•'" 
gerveral  and  administrat've  ;G!iA    e«pensps    a-.a 
Oe>,oe<i  in  i!em  4,3  0    f"he  term  'ovef-ead  '  bs  ljscc 
first  category  o*  irvdirect  costs 


?v<>  t>e<>n  divided  into  three 

"D3  aDie  indirect  costs,  (ii) 

«p'v'ce  center  costs,  as 

,.  .,  ^  pg,T  refers  only  to  tfie 


I  Allocation  Base  Cnfl*>s  are  p'Ovicec  *-•■  .jse 

I    ana    4  30        Ed.jC8tion8l   mstitjtions      to    yvhicn 

No   A  21  appi-es,  mav  en'e?  code  v  'or  items 


pc'''0^'  w'th 
0".ce  of 


The  foliowin 
items    4   1   C,    4  2 

Managemen' and  Budget  C"c_  „     ..    ,    _     -^_   -_, 

4  1  dni,  4  2  0(n'.  ana  4  3  Qi  1 1  ano  describe  o"  a  coniT ja'ion  snee:  the  indirect 
cost  pools  and  the  bases  *or  anoca*  -g  such  poois  d*  expenses  to  Govemn^ent 
co"t'acts  o.'  Similar  cost  obiectives 


A     Sales 

B    Cost  of  saies 

C     Cost  input  idirect  ma*e-  a 

applicable  overhead: 
D      Total  cost  incijrreo  'COST  " 

Prime  cost  idirect  material. 


put  pi', 
direct 


labo'   o:h(>r  c  'pc* 

.1  G&A  ejiip'sfi 
labor  and  other  O' 


;iS!S  ar-iu 


eel  cost! 


E 

F.    Processing  or  conversion  cost  id'rect  labor  and  applicable  ove'*e3C 
G     Direct  labor  dollars 
H     Direct  labor  hours 
Machirte  hours 

J  Usage 

K  Unit  of  product 

L.  Direct  material  cost 

M.  Total  payroll  dollars  idirect  and  mdirect  employees 

N  Headcount  or  number  of  employees  idirect  and  indirect  employees' 

0  Square  feet 

>  Otf>erisl  or  rrwre  tftan  one  basis  iDescribe  on  a  continuation  sheet.) 

2  Pool  rwi  applicable 

Overhead  Pools  and  Allocation  Bases,  lEnter  for  each  Type  of  overhead  pool  one 
of  the  Allocation  Base  Codes  A  through  0  or  v  to  indicate  the  basis  for  anocatrng 
such  pool  of  expenses  to  Government  contracts  or  similar  cost  obiectives,  i  e  , 
aiiocetiofi  to  these  final  cost  objectives  without  any  intermediate  allocations  Enter 
Code  Z  in  those  blocks  for  types  of  pools  that  are  riot  applicable  to  the  repoamg 
unit;  however,  if  you  use  a  single  plant-wide  pool.  Lines  ibi  through  ini  may  be  (eft 


s 


blank.) 


Tvoe  of  Pool 


(a)    Single, 

than  ■ 


plant-wide  pool 
'.'  is  made  here 


If  an  enr 
si<ip  'o  it 


o'he' 
-n  4  2  0) 


(b)    Manufacturing 


9 
9 
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en 
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FORMCASB  DS-1  'REV  a-92i 


O 

s 

CD 


COST  ACCOUNTING  STANDARDS  BOARD 

DSCUOSURE STATEMENT                                              •"  *  =  •   V  -  INDIRECT  COSTS 
REQUIRED  BY  PUBUC  LAW  100  679 

Item 

No. 

Item    Descnpic- 

4.1.0 

Cominuod 

(c)  Engineering                                                     (  ] 

(d)  Manufacturing  and  Engineering                          [I 

(e)  Tooling                                                                 (   ) 

(f)  Oft  site  or  out-plant  (geographical  pool)              (  1 

(g)  Fie'C  Se-v.ce                                                         I   ] 

(h)   Ma*9-  a   's-^dling                                                    t   J 

(i,    >esa"-^'e"'!a   s'^oo                                                   [   1 

(j)  Sobco^'Mi*  ac^i- 5t-3'ion                                   |   1 

(k)  Use  a-":  occ-:')"cv                                              I   1 

(1)  Qua  "v  co-"o                                                       (   1 

(m)  Fr"c,e  D«-e**s                                                     |   1 

(n)  Ot^ef  ooois  lEite'  CoOe  v  or,  tt>i»  tine  '             f   1 
oth«'  iX>0!S  are  useO  a^a  identi'v  oo  » 
co'^T'nustioi  meet  each  such  pooi  ar>o  .rs 
is.'ooatior  Base  CoOe.    i<  no  other  poots 
8-»  jsed   e''Ter  Code  Z  i 

4.2.0 

'•t;;>c-.  ■■;  '.j'1  i  G&A  Pools  ^nd  Aliocatioh  Bases.    lErta'  'or  each  tvpe  of  G4A 

yy:   -n*  o»  ^f^e  AHoceTion  Base  Codes  A  t'vough  0,  or  v,  dsted  on  Page to 

'■rcs-e  f-e  oasit  to'  aitocating  G&A  to  Governmerrt  contracts  or  similar  cost 
oi'«>>:i'ves   ,  e  ,  allocation  to  these  tmal  cost  oDiect'ves  without  any  interrnediate 
■*.«,« tx)ns    F-ter  Code  Z  m  those  t)'oci(s  tor  types  ot  poois  thai  are  not  aoD'icaDie 
;o  "^  'eoorrng  ^mt   however,  it  any  entrv  otrwr  than  *Z"  15  made  on  Lme  iai,  (b', 
(c)  0'   d:,  L-ne*  ^ei  through  tnj  may  be  left  blank) 

Allocation 
Jvoe  q1  ,Pdo:                                            B^ift  Qo^e 

■al    Single  GAA  pool  only                                             (    ] 

Nc.S,e2a:a;e  'j&A  PoO' 

(bi   Cor^Oined  wTT",  single,  piant-wide                      1   1 
ove'head  pooi 

FORM  CAS8  OS-1  (RE 
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REQUIRED  BV  PuBUC  ^W  i  :c  6*9 

Item 

No. 

tern    Descripiior 

4.2.0 

Co^'  -ijsrj 

(C)   Co"-D'~e<:  w '1-  — ia-i.tacT,.'''-9  ove'-'ss-             (   ] 

(dl    Cor^^b'^ec  v^'"  e"Q''-efi'i'-'g  ove'^yc                   [    ] 

Mors  1^:3"  Qre  Pog^ 

,e;    Oe'^e'S'  a-ifl  ad-^  ^"S!'8''v«»                                     |   J 

(f)   Co'--ie':  a     Ge"«'8i  a^'C  »d"--^i!"atlve             (   ) 

(g)   Govefi-r^*'-'     G«">e"rt' 3'' c  d.-~- -  ■•■■•r  ■.  9           [   I 

(h)   Se-'-Tg  0' ^^ricetirg  espp -','■                               (  J 

^ 

(1)    i-oepenaer'  'esea'c^  ar<rt  development              1   1 

.SS.D)  costs 

(j)    Bid  and  proposal  (B4P  coss                               [  ] 

(k)  m&D  and  B&P  costs 

(1)  Spares  edmin  stranon                                         (  | 

(ml   Co-rporare  or  honie  office  e«per-:se                     [  1 

(n)  Othef  pools  (Enter  Code  V  on  this  (in«  It  oTt^er    [   J 
pools  are  used  and  lOentify  on  a  contmua'KDn 
sheet  each  «uch  pooi  and  fu  Allocation  &»&« 
Code.   If  rvo  other  pools  are  used,  enter  Base 
Code  2.) 

43.0 

Serv'ce  Ceniara  and  AllQcaiion  Bflses, 

Service  centers  are  departments  or  other  functional  urMts  which  peDor'^ 
specific  technical  »nd/or  administrative  sep>rices  for  the  benefit  of  other  units  wnhm 
a  reporting  unit 

CatflOQIV  CMC                                                                    [ 

• 

Generally,  costs  incurred  by  soch  centers  are,  or  can  be,  charged  or  allocated     1 
(1)  partielN  to  specific  final  cost  objealves  as  dire«  costs  end  partially  to  other 
indireCT  cost  pools  (such  as  a  manufectunng  overhead  pool]  for  suljsequent 
reallocaTion  to  several  final  cost  objectives,  referred  to  herein  as  Catego7   A     and 
(li)  only  to  several  other  indirect  cost  pools  (such  as  n^anufactunng  overhead  poo 
engineering  overhead  pool  and  G&A  expense  pooii  for  subseouent  real'oca'io^  to 
several  final  cost  obtectives,  referred  to  herem  as  Categorv    B  . 

'CRM  CAiB  DS  1  .REvar-St, 
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Item 
No. 


4.3.0 


Hem    Desc'ip'c- 


Continued 


fiaifi-CflCe 


Some  service  centers  may  -se  p-eace-'^'ned  billing  or  costirg  's-ps  'o 
charge  or  allocate  the  cos'?  Pa-e  Code  a  ^^  e  o-"(>rs  r-av  ';'"a'ae  n^  allocate  on 
an  actual  basis  (Rate  Coon  6 

(Enter  in  Colunnn  (U'c  "g.:^  service  ce^'e'  Cooe  a  o'  B  'o  -■O'ca'p  "-p 
category  of  pool.  Enter  in  Co^-^t  2  or.e  o*  "le  a  ocai'O^  Base  Coces  a  r--:,  ,:;^' 
0,  or  Y,  listed  on  Page  'o  ^dcaie  :he  oasis  o*  cna'gi^'g  o'  a.ioca'  ~g  ■;?'.  :.e 

center  costs.  Enter  in^Co'i.'^r  i3  Rate  Code  A  or  8  'o  desc  ^e  ■-!=  c::s'  'g 
method  used.  Enter  Code  Z  -r  Column  ;li  o'^iv  *  s"v  se-v  ce  to- re-  s  "c: 
applicable  to  the  reponmg  unit.i 


Cat 


Service  Center 

la)   Scientific  co"  , i.-e 
Operations 

(b)  Business  da'a  focess:ng 

(c)  Photograc^^y  se'v  ces 

(d)  Reproductior  se'.  ces 

(e)  Art  services 

(f)  Technical  tvD^s  ^e'v  ces 

(g)  Cor-'^i-.'-'cat'O''  se^ces 

(h)  FaciliTv  services 
(maintenance  etc.) 

(i)  Au'c  DOC-  senv'ces 

(j)  Comoany  8ircra*T  sen.^ces 

(k'    W  no  tj^^ne-s 

(I;   Otnef  se'Vice  ceniefs 

(Enter  Code  Y  on  tPn  ime 
it  ot'ief  service  cente'S  8'e 
used  and  identify  on  a  con- 
tinuat'on  sheet  eacn  sjcn 
service  center    its  Cateqony 
Cooe    Ai-ocaton  Base  Code, 


eoo'v 
Ode 


A;  IOC  a 

'-on 

Baso 
-J- 


1    1 


Rate 
Code 

I  1 
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■  ■^  CObTS 


Hem 
No, 


4.3.0 


4.4.0 


4.6.0 
4.6.0 

4.7.0 


item    Descnpiic 


i^.ont  nued 


and  Rate  Code      '  no  other 
se-^ice  cenrers  are  used, 
pntp'  Code  Z  ) 


'h&sX-n}SiZ 


m 


Prorated  to  users  or- 
tne  basis  ot  charges 
made,  a'  leas;  once 

ann:ja''y 

Olhe"si    (Desc'ibeon 
a  continuation  sneet  ) 


,--.-■    -      Variances    from    Actual    Cost (Underabsorotion 

5ifiiaiil£.'iilifiil.^  Where  predetermined  billing  or  costing  rates  are  useu  lo 
cr:8rge  costs  o'  service  centers  to  Government  contracts  or  other  indirect 

COS'  Doois  Rate  Code  A  in  CoiuTin  f3(  of  Item  4  3  0;,  variances  from  actual 
costs  are    iChecu  tne  aDP'opnate  block  is'  and  .'  more  than  one  is  checked. 

eiD-a.n  on  a  co"tinu8!ion  s*ie«!  > 

All  charged  or  credited 
•0  indirect  cost  pooljs) 
a*  'east  once  annually 

Y.    (    )   Olhe"si    (Desc'ibeon    Z.    I    1   Service  center  is  not 

applicable  to  reporting  unit 

jt  Ingj-gct  Cqsis     I'Eor  each  pool  coded  other  than  Z  i"-'  I'e"? 
and  4  3  0,  list  on  a  continuation  sheet  the  ma.-or  fu-ict  ons, 
and  elements  of  cost  included  ' 

jn  Base    'for  each  allocation  base  code  used  in  itemis  4  10   4  r  0 
and  4  3  a  desc'ibe  on  a  coniinuat>on  sheet  the  m8i<eup  of  tne  base    •; 
example,   it  direct  latjor  donars  are  used,  are  overtime  prem.^-     '■  '  qp 
benefts,  e'c  ,  -nciuded',' 

Aaflliiaiifiiiali;; tsihsdi  ana  Q&A  P.flie.s  IP  Soe<.-' liefl  TransactiQiii , : :  i ii is . 

This  Item  IS  directed  to  ascertaining  your  practice  m  special  situat-c^s 
wtiere  in  lieu  of  establish'ng  a  separate  indirect  cost  pool  aiioca'iC-  s 
made  from  an  established  overhead  or  G&A  pool  at  less  than  the  norm.a:  V 
rate  for  that  pool  The  term  "less  than  full  rate"  Below  applies  to  tnis  type 
of  indirect  cost  allocation  practice  The  term  does  qqi  apply  to  situations 
where,  as  in  some  cases  of  of*-site  activities,  etc  ,  a  separate  mdrec;  cos: 
pool  and  base  are  used  and  the  rate  of  such  activities  is  lower  than  ^ne  '  - 
house'  rate 

(For  each  of  the  transactions  or  costs  listed  below,  enter  one  of  ;>-p 
following  codes  to  ir^dicate  your  indirect  cost  allocation  practice  wtn 
respect  to  that  transaction  or  cost  If  Code  A,  Less  than  fui-  rate,  is 
entered,  describe  on  a  continuation  sheet  the  maior  types  of  expenses  that 
are  covered  by  such  a  rate  if  Code  B,  Full  rate  is  entered,  identity  c  a 
continuation  sheet  the  pooHsi  reponed  under  Items  4  1  0,  4  2  0  and  4  3  C 
which  are  applicable.  If  Code  C,  Combination  of  A  and  B,  .s  e";erec 
describe  on  a  continuation  sheet  tne  applicable  expense  and  pod  ca'a 


Rate  Code 

A 

Less  than 

full  rate 

C 

B 

Full  rate 

D 

Combination  of  A  end  8 

No  ove'hpad  o'  G&A  -s  dpp  fC. 

Transaction  or  cost  is  not 
applicable  to  reportmg  un  t 


O. 


(W, 

S* 

9 
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PART  IV  •  INDIRECT  COSTS 


Item 
No 


4.7.0 


4.8.0 
4.8.1 


Continuad 


la:  S  ,Dcc""ac'  cos's 

(b)  Purchasec  Laco' 

(c)  Gove'-— •«-•  >  J-"  sr-ed  -a'erials 

(d)  |r-e-*'g3'~  73"  o"3  •■a''sV'sin 

(e)  l^'«'0-g3^  ;a' c-a  ■■af-s''"S  o.,.' 

(f)  Self-constructed  deprec  at  8  asse'« 

(g)  Labor  o"  installation  o*  assets 

(hi  Off-site  wc« 

(g)       Other  fansactics  o'  cos-;   E-^'e'  Code  A 
on  this  iine  i*  t^e'e  a-e  o"e-  t-ansac'^or's 
or  costs  to  w^iC"  iess  t"an  f'^a  'ate  ^s  app^ec' 
List  such  trarsac'o"s  o'  :o5's  or  a  co^t  'iva'Dn 
sheet,  and  ♦o'  eac  aesc  se  t'"©  ma>o'  rypes  of 
expenses  covered  Dv  suc"  a  rale     If  t^ce  a'e 
no  other  soC^  tfa'sac  o  ^s  or  costs,  enter 
code  Z 


1   1 


jepe-ide^:  Pesgarcr  and  Deve'QOfTient.  IR&D  costs  are  defined  m  FAR  31 .205- 
Toor  orie^perT'oent  DrocLirement  regulations,  as  revised  The  fuii  rate  of  ai' 
aliOCBble  'manufacturing,  eng.neermg  and  0'  Other  overhead  IS  appiieo  to  iR&D 
costs  as  I*  iRSiD  oroiects  were  u'ider  contract  and  the  'burdenec'  IR&D  costs  are 
(Check  one.) 

A.  (   1   Allocated  to  Governrr^ent  contracts  or  similar  cost  oDjectives 

as  pari  of  the  o&A  rate 

B.  (   1   Allocated  as  a  separate  iR&D  rate 

C.  (   )  Transferred  to  the  corporate  or  home  of+ice  level     The 

corporate  or  horrte  office  level  IR&D  costs  are  subsequentty 
allocated  t)8ck  to  the  reporting  unit  for  allocation  as  oa't 
of  the  unit's  G&A  rate 

D.  (   1   Treated  the  same  as  C  aDove,  except  that  the  IR&D  costs  a-e 

allocated  as  a  separate  IR&D  rate 

Y.   I   J    Other  (Describe  on  a  con'muatior  sheet  ) 
Z    I   1    Nc  aopiicabie 


COST  ACC0UNTIKK3  ST'ANOARDS  BOARD 
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PART  IV  •  INDIRECT  COSTS 


iieiTi 
No 


4.8.2 


Hem    Descnplion 


Bid  and  P-Qoosa     B&P  costs  as  defined  in  FAR  31.205-18  or  other  pertinent 

procurerriefT?  regij  a-  ons  as  revised,  are  treated  as  follows:   (Check  one.) 


agu 

A.    I    J   Sa'-^e  as  :RS.D 
Y.    (    I  Other  ■;D«>.k:'  nt? 


:;s"s  as  -".''ecKefl  a':.'.~'.e 
)~  <)  continuation  sheet.) 
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Item 

rto. 


5.1.0 


PART  V  •  DEPRECIATION  AND  CAPlTAUZATlON 

PRACTICES 


Instructions  for  Part  V 

Deoreciatlng  Tangibia  Assets  for  Government  Contract  Costlno.   (For 
each  of  the  asset  categories  listed  on  Page       ,  enter  a  code  from  A 
through  G  in  Column  (1)  describing  the  metFoB  of  depreciation  (Code  F 
for  assets  that  are  expensed);  a  code  from  A  through  E  in  Column  (2) 
describing  the  basis  'c  deter^rrg  use' ji  '  fe   a  code  from  A  through  C 
in  Column  (3)  desc  o  "g  '^ow  oeo'ec  aiof  ^^e-'^-xis  or  use  Charges  are 
applied  to  property   ."  's   a^d  a  Cooe  a    b  o-  C  -  Coiumn  (4)  indicating 
whether  or  not  resio  ,8   v3  .«  -i  aed,,c"e<3  '•o'^  '^e  'o;ai  cost  of 
depreciable  assets     £'■•»'  Cooe  >  -.r  eacr  co    -^  o<  an  asset  category 
where  another  or  r^ce  fan  one  Tietnoc  ac:  p^     f.-'t"  Code  Z  in 
Column  (1)  only,  if  an  asset  ca'egor>   s  no-  aoo   -ar:  p  i 


b.'iJi^.S 


-jfiluL 


Line 


A       [^ 


0 

e 


Declining  Daianc? 
Sum-of-th«  yea's 
digits 

fl^achir^e  hours 
Unit  of  production 
Expensed  at 

aCQuisition 

G.   Use  c-srg* 

Y.  Ot^»'  ' '  "^fp  "-a"" 

one  -npr'ioc  'De? 

crioe  on  I  contiHus- 

TKDo  irxtei  I 
r    Asset  catego'V  is  no; 

»ooiicaDt« 


•^divduai  ijn'ts  8'e      A 
acco'jnted  *x>'  8 

ssoaiiTeiY 

AoDiied  to  Q'OuPS  0* 
assets  «vth  sirr.iiaf       C 
service  lines  Y. 

Aooiied  to  grouDS  o' 
«s»«'i  witn  »a'v^''-s 
service  iives 

Or^f  or  fTXjff  T>ign  org 

■'-^I'^oc  ■Dsscr.bs  c"  u 

■;on',-  ua'ion  5>*«- 


•ficir.'T  rn>oartment  "guide- 

ne  !'ves" 
Beo' ace '"«'■'  e«;jf"ience 
''«r^  o!  Lease 
Engine*'  ng  esr  r-.aie 
As  ofMcrib«<j  tof  .;»«  ca-ge  by 
"■•e  Of^ce  0'  Man.-jgernfi'  '  a-d 
Budget  Circi,.a'  No    a  2' 
0*'ie'  0'  'T'lO'B  ■'■lar  o-"e  T^'^na 

C>escr  t)e  on  u  cc  -in  jj^a' 
sneet 


k.0JumrU%:fifi4!flUAl 

i.alatVQflfi 

Residual  value  is  deojced 
Residual  value  s  cove-ed  bv  •'» 
deo''eci8tion  '■nethoo  le  g     de 
dimng  Dsiance; 
ResiduSi  vaiue  is  not  deducted 
Other  or  more  than  one  rf^t^od 
DescriBe  on  g  conr'n.ja-ion 
sheet  I 
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6.1.0 


5.2.0 


Continued 


£ii£:  '-atesoa 


■<>or«ci8Tion 

•Jse'j! 

P-ooerry 

Residual 

Met*io<l 

..  'e 

jnits 

value 

Code 

Code 

Code 

Code 

m 
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(a) 
(b) 
(c) 
(d) 
(el 


-le-  -s 


(f) 
(i) 


(k) 
(I) 


Bu',,,1  "s 

■..easehoid  -n-'P'ove 
Macnme'v  8"d  ea.,  r 

men! 
Furn^tj'e  anc  •  ••../es 
Automobiles  afxj  uuos 
Data  processing  eoup 

men! 
P'og'smming  'ep'O- 

g'annrnmg  costs 
Paue<ns  and  d'es 
Tools 

Ottier  deprociaMe  asset 
catego'ies   Fn-e'  Cooe  Y 
on  this  line  •'  o'*ie'  asset 
categories  a-e  u«ed  b'mi 
enumerate  o""'  a  conrinjation 
sheet  each  sj<:r.  asset 
categon,  and  :'ie  aoDnceb  e 
cooes     Otherwse  enre' 
Code  2  i 

DeafeciaiiOh  Pfactices  tor  Cos-ing.  F  -a-c  a:  Accou'-n.ing.  and  income  Uk. 
deoreciation  practices  the  same  tO'  cost-ng  Govemmient  contrects  as  to' 
t  nancial  accounting  and  incon^e  t8«'     Check  one  biock.  on  each  iine  unde' 
r'nanciai  Accounting  and  Income  Tax     Edacationai  msftjtions  and  net  to- 
p-o''T  organizations  need  not  complete  this  'tef^ 
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Financial  Account, re 
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1£S 

B      liH 

'8!        Methods 

1    i 

[   1 

''bi       Usetu:  lives 

(    1 

t   1 

(C)         Propert>  un-s 

I    1 

I   ) 

(d)       ResiOuB  va'„es 

I    ] 
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Item 

Item 

No. 

■--    :e;.  :■  p'  -  - 

No. 

Item    Description 

• 

5.2.0 

Continued 

Income  Tax                                       a     re^         d     Ha 

55.0 

Continued 

I 

(cl        Ss  es  ',a»?'?                          II                             I   1 

(e)       Methods                                     |  )                (J 

(d)        c>:  se  "..a-es                        (j                             [   \ 

3 

(f)       Useful  lives                               i  I               (1 

(e)       i  :-  •ec,  e'-s-ieer  'ees     11                           II 

i 

(g)       Property  units                            (1                II 

(f)        Ce—auls  (extraordinary  11                          11 

00 

|h)       Residual  values                           [  1 

esai'S' 

5S" 

5.3.0 

Fullv  Deoreciated  Assets.   Is  a  ^me  z'i-ze  for  fullv  decec  a:ec  assets 
charged  to  Government  contracts?   (Check  one.   If  Yes,  descnOe  tne  basis  for 

(g-        *^A<)-  -0-  'ica*!on  or         (]                             11 

De"e'  '^■i*?^'  's 

5 

...^ 

the  charge  on  a  continuation  sheet.) 

< 

5.6.0 

Crite'  a  tc  Cap  -.a  :aiion.   (Enter  (a)  the  minimum  dollar  amount  of  expenditures 

A.        1    1       '-■:'      8          1    )       No       Z.         11       '.-•  a:;   .-i::  •- 

for  acqu  s  •  o-^   aoa  t  on.  alteration  and  improvement  of  depreciable  assets 

i 

capitauzea   a-c    d,  the  minimum  number  of  expected  lite  years  of  capitalized 

5.4.0 

Treatment  of  Gains  and  Losses  on  piSDOSition  of  Deo  eciable  Prooertv.  Gams 

assets 

01 

and  losses  are:   (Check  the  appropriate  blockis)  and  if  more  than  one  is 

checked,  explain  on  a  continuation  sheer  > 

If  more  t^an  one  floia'  a^o,,-'  or  number  applies,  show  the  information  for  the 
maiontv  ot  vou'  oeoreciaDie  assets,  and  enumerate  on  a  continuation  sheet  the 

2 

o 

A.        (    1       C'ec!:*eS  O'  cr^araec  ccrrentiv  to  :rie  sane  ove"ieaa  o'  3&- 
;x;o^s  to  wnci^  tne  deprecation  ot  me  assets  was  c-d-gec 

dollar  amounts  ano  or  numper  ot  years  for  each  category  o'  subcategory  of 

assets  involved  wnicn  difte'  tror^  those  'O'  the  maior  'v  o'  assets 

Ot 

8.         1    1       '^'e-    n'o  ccs'aerat-on  m  t'^e  aeo'eca^o"  c'^s-  Das  s  ot  the 
'■e>~  te'^s   wne'e  faoe-^n  is  invoived 

(a)       Minimij^  doi^af  amount 

13 

:d         Minimur^  I'e  vea-s 

12 

C.        1    1       No*  accoj^ted 'c  seoarare^v    Dv'  -e' ec'ec    -  ;-e 

i 

51 

ceo'eciation  reserve  accour- 

5.7.0 

G'ouc  Of  Mass  Purchase     A^e  g'Old  o-  ~ass  purchases  (initial  complement)  of 

03 
•< 

Similar  iten-s   w^  l^  indivCud  iy  are  'CSS  than  the  capitalization  amount 

D.        1    1       C-eo;tec  or  cnargeC  to  Ome'    MsceHaneous)  Inco^ie  a.ia 

inoicated  aoove,  cap  laiizeo'    iChei.«  :;  le.) 

> 

Expense  accou"ts 

A.       1   1      Yes    .           B.        M      No 

Y.        1   1       Ot^ierisl  (Desc'De  0^  3  CC-- -iL^d- 0"  s'eet., 

Z.  -      [1      Not  aDDiicaD'e 

5.5.0 

CaP'pi'^atio"  0'  Exoensinfl  o!  Specified  Costs     .CnecK  one  bioci;  on  eac*-  -  -e 
to  -KJicjie  vojf  practices  regaramg  capitalization  or  expensing  of  spec 'led 
cos-j  nc^rreo  "  coonection  with  capital  assets     it  the  same  specitieo  cos:   s 
^:;m<i-  ~*^  e«D«nsed  arxj  sometimes  capitalized,  ctiecx  Dot^  Diocks  anc 

■■ 

tv3 

ces>;-  Ds  0-  a  cont.noation  sneet  tne  circumstances  wnen  eac>-.  n^etnca  is  ^sec 

Cflii                   A    £)(ce'^5fi         B    CsB^'.ai^sed 

re" 

CO 

(a)       Freight-in                          [   |                          M 

3 

lb)       Installation  costs               [   ]                          11 

O. 
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COST  ACCOUNTING  STW>C.Ah:;0  aCAPiu 
DtSaOSURE  STATEMENT 


PART  VI  •  OTHER  COSTS  AND  CREDITS 


liem 
US— 


6.1.0 


6.1.1 


61.2 


6.2.0 


hoiida*   0'  S'C";  oav  'o'  a-'»c'.  and  loa.rect  iaDc- 


M£-.-..6fl^ilj;.riaiai:ia  ana  Creflitinfl  Yacatipr^±lia:KlaY.  anc  £!c^g3.ju  c-i^ck 

T''«  32S-00' a^e  biocV'.s- :f- e8C^  column  of  rems  6  1   i  and  6  1   2',0'na^catB 
,^B   ~,<.--o<1   '.sec  to  c*iarQe.  or  cre<3it  a^^y   ufii.sed  o'   uipa'd  vacaT'O^ 

'  more  ;f"-ar.  one  rr-.e'.T-.oa 

Indirect  Labor 
ill 

I   1 

I  1 
[  1 


A.  When  accrued 
(earned) 


Direct  Labor 

LL 

(  I 


B.   When  taken  1   1 

Y.   Otheris  (   1 

(Oescr.&e  c--  3 
continta-  o-  5"*et.) 


A. 
B 

C. 

D 


C'»o  ■»■.■:  •■",  Gcve  'ifT^nt  contracts  I  ) 

at  ea>-:'  on<  e  fr^auf 


Ci«  '(H)  TO    nOireC!  CC15   DC*  s 

8'  'eas:  o^<e  annjg,'. 


(   I 


Credited  to  Other  tMiscenaneous)  I  1 
Incoma 


C">efSi  iDescntje  c^  a 
continuation  s^e«t  i 


(  I 
I   I 


I  1 
I  ) 
(  1 

C  1 

I  1 


S..PS  eTiental  Unemoiovment  [Extended  Lavoffl  Benefit  Plans.  Costs  of 
sjc^  pians  are  charged  to  Government  contracts  iCheck  the  apDropnaie 
biockiS)  anc  :t  r'>orfc  than  one  i5  Checked,  explain  on  a  continuation  sheet.) 

A.  1   1  When  actual  pavrT«nts  are  made  Oirectiv  to  employees 

B.  [  1  When  accrued  (book  accrual  or  funds  set  aside  b'jt  not' jst  fund 

involved  I 

C.  (  ]  When  contributions  a'e  made  to  a  non'o'feitafcie  trust  fund 
0.   I  J   '       Not  charged 

Y.   I   1  Other(si   Desc  be  o^  a  co^:  '^-a'o^  s'e*' 

.'  Nn;  BCD  table 


CT  ACCOUfiTlUG  S'A^DAHDS  BOARD 

Disclosure  s'AtFj.^eNT 

REOc  i^C:  B"  PjB^;C  .A<V  i(X3-679 


lem 
No 


6.3.0 


6.4.0 


6.5.0 


PART  VI  ■  OTHER  COSTS  AND  CREDITS 


Severafice  Pay  and  EarW  Retifemeni.  Costs  o*  nor-mai  turnove-  severance 
pay  and  early  'etrement  incentive  plans  as  oe'inea  m  FAR  31  2C5  6  o" 
otier  per-rinei^t  procu'ement  'emulations  rtt^icr'  a's  cngrged  d"ec*'.  :■ 
moireciiy  to  Government  contracts  are  based  on  Cneck  t'le  apc'cp'  s'(= 
block(s:  and  it  nxire  f-an  one  is  cnec>ec   e^r-a  '  o^  a  co^'i^-^a'-ci"  s"  ee* 

A.  I   )  Actual  pav'nerts  -naoe 

B.  1   1  Ar",jed  a-^'0_":s  on -.ne  Das  s  c"  past  exper'S-^c? 

C.  I  )  '-ct  cna-ge? 

Y.   (   1  Otherlsl  (Desc- r:c  0    3  nontinuation  sheet.) 

Z.   I   1  ''iO'  acD  -ab.e 

lQ£jaerM_B£££  S15.    c^ec*  "-e  apo'opriat*  block(s)  to  indicatt  the  method  used 
to  account  !o'  recepts  t'o-"  ent  ng  real  end  personal  property  Of  selling  aervices 

when  'elated  costs  tiave  been  cnarged  to  Government  contracts    If  more  than  one 

s  c'lecked  e»piain  on  a  continuation  sneet  ' 


(   1 


I   1 
(   1 


T>ig  eni'e  arrxsunt  of  t^e  'eceipt    s  ced  red  to  the  same 
.ndi'ect  cost  poois  to  *vhicn  reiated  costs  -five  been  charged 

The  amount  o*  ">e  'eceipt    less  an  anowanre  'c  p'o'its,  is 
credited  to  the  san-ie  indirect  cost  pods  <o  which  'eia'ed  costs 
t'.ave    been    cna'pf'rt      t^e    p'n' ts    e-p    c-eo  ted    -o    G"'e' 
Misceiianeousi  mcome 

The  entire  amount  of  the  receipt  n  credited  d^'ecfy  to  Othe- 
iMisceiiar>eousi  income 

Other, s)  iDescnbe  on  a  continuation  sheet.) 

Not  applicable 

Employee  we>*a'9  acttvties  mciude 


Pr.ocflftfls  from  Efpp'QVM  l^g'^a-e  AoivAies^  t  „.  ,„^n. 

all  of  those  activities  set  forth  iij  FAB  3 1  206- 1  3  or  other  oenment  procurerrient 
regulattons.  (Check  the  appropriate  block's)  to  indicate  the  practice  foiiov^ed  m 
accounting  for  the  proceeds  from  such  activities  i'  rrxjre  than  one  is  checxec 
explain  on  •  continuation  sheet  I 

All  Proceediaraturr^edover  to  an  empiovee-wetfareorganizatio'^ 

or  fund:  such  proceeds  are  reduced  by  all  applicable  costs  sue" 
as  depreciation,  heat,  light  and  power 


Same  as  above  ettceoi  t^e  p'oceeds  a'e  not  'eCi-ced  Sv  a 
applicable  costs 

Proceeds  era  credited  at  least  once  annuany  to  the  sbp'od'  a-p 
ir>direct  cost  poois  to  whtcti  costs  nave  been  charged 


ri 
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COST  ACCOUNTING  STANOAROS  BOARC 

DCCUKURE STATEMENT                    SAa- v-    C'^tS  CCjS'?  an:  :«l:  "■- 
REQUIRED  BY  PUBUC  LAW  ■  v-.  c  -t 

COSTACCOUN'^lNC  S^ANDARr-S  5:a^'; 

DISCLOSURE  S' A' EWE  N~                      -"4^-     ,,    Dt  £  tRRED  COMPENSA'rON 
REQUIRED  8v  plB.  C  .OA  •    ;  i\-                                 AM)  INSURANCE  COSTS 

Hem 
No, 

...       ;.^,,  „-,.,,. 

Item 

No. 

"fy  DESCRIPTION 

6.5.0 

Continued 

0.   J   )            P--<eecs  a'9  c'e^ 'es  *o  0--e'    M  see  a"'PO„.s    ;-';C'~e 
Y.    I    1           Of-'"?'  .^     ■;•«,$<:■  De  0"  a  C':>^'^^,.a''0"  s"e?' 
2.   I   ]            >."*  arc  ■c«o><» 

* 

7.1.0 
7.1.1 

7.1.2 

'-•iS  oa^'  cove's  p^ns'on  cos's  a-'d  i"ef-,i  "  •v:>i»s  o'  ce'e"ec 
iicenr^ve  cc^pensat.on  gna  insurance  t05;S     Sc^.s  o'ga^i^a;  o^s  may 
^ecofC  a"  0'  "^ese  costs  at  T*-'e  cofpo'a'e  o-  >^orr^  o"<--e  levf-j    while 
ot^e's  may  'eco'O  thefTi  a'  suboro  nate  org3^..'3t.o''  ipve:s     5'''   others 
may  reco'd  8  portico  o*  tfies«  costs  at  '"^e  co'Dcatp  iv  r-.or^e  o*'ice  level 
8'^d  tt^e  t>«i»nc«  at  »uDOfOin«te  Ofganiiaiion  i«ve>t     Recx>rl.ng  w"s't» 
fT«fe*ofe,  s^o,j«1  owain  t^e  necesssrv  .f.'or'na'>o'^  ''o~  "''e 
o'03ni7atiO'"iai  wvei  a;  wh.ch  sjch  costs  are  'cco'Cfi 

PensiO"  Costs     "^^e  ai^t^a'^ai  te'^is  v.se'i   "  ""  "■   'f^"'  a'e  ce*  ~efl  in 
9903  301  (48  CFR  Cnacter  99 

PjgnsiQn  Plgns  Qt^grQei  tO  Govef'^€"l  CQ"l'.flv'.i„    Oc-es  vo  j'  o^ga'"  .-ation 
hgve  one  0'  more  pension  plans  wnose  coi's  off  ^^a'9ed  to  Government 

co'^tracts'    s'ChecK  one  ; 

A    i    ;  Yei  ;!*  Yes,  'ist  eecn  sucf.  pia-i  of-  a  continijatior"  s^eet 
nooate  tr>e  sop'oximate  nymoef  ana  type  of  employees  cove't-c.  ^v  each 
plan  and  wnetner  tne  plan  u   o'  is  "ot,  Quaii'iefl  unoef  inte'na^  Reve^je 
Service  criteria     Complete  items  7  1  7  t^^'Ouig'^  7  1  9  'or  me  free  '.-ans 
covenno  the  greatest  numoe'  o'  empiovees  w^cse  cn^'s-of  cc.fs  st- 
ct^.a'O*" '0  Governmerit  confacts  . 

B   M  N*o  (1*  No  SKID  to  I'ef^  7  2  0'^ 

txtent  Q    Funflinq,    iC^ecit  one  biock 'or  each  pia"     i' '►>«  eve"' "^»' 
amount    undeO  *or  esf.^  piar  is  a terer^t  f'om  the  amount  chargec  o'  '"'- 
BooiLS  of  account,  describe  the  oitterence  on  i  coririnjation  sheet.) 

EJiQJ          EiaaJJ         ElflHiii 

A,    Norniai  costs  on^y                   i    i                  •,    i                   i    I 
B    Normal  costs  plus  interest     [   1                (1                t  1 

on  past  or  priyr  servce 

costs 

C     Normal  costs  piji  an             '1                 t  1                 I   ) 
•(TiortilX)  portion  0*  p«St 
Of  prior  senyice  costs 

Y    Other  (Describe  on  a             [   1                 I  )                 11 
continuation  sheet.) 

1 

ft 
X 

< 

z 

-< 
> 

>*- 

y 

Z     Not  top!  cab'e                        {1                 11                 11 

-^—^ —                                ■ 
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Item 
No. 

riEM  DESCRIPTION 

7.1.3 

Actuarial  Cost  Method.   (Check  one  block  for  each  plan  to  show  the 
method  used  to  compute  normal  and  past  or  prior  service  costs.) 

Plan  1        Plan  II        Plan  III 

A.  Accrued  benefit  cost             (  )                (  )                (J 

B.  Aggregate                               ||                 (   ]                 M 

C.  Anained  age-initiai               11               |  |               (J 
liability  frozen 

D.  Attained  age-initial                (  )                |   |                |  ] 
liability  not  frozen 

E.  Entry  age-initial                      (  | 
liability  frozen 

F.  Entry  age-initial                      (  )                 I  ]                 1   1 
liability  not  frozen 

G.  Individual  level  premium 

Y.  Other  (Describe  on  a               M                 M                 (1 
continuation  sheet.) 

Z.  Not  applicable                        (1                |)                |   | 

7.1.4 

Freauencv  of  Actuarial  Reevaluationj,   (Check  one  block  for  each  plan  ) 

P'a-  ;         Plan  II         Plan  III 

A.  Annually                                U                M                11 

B.  2  3  years                               (1                (  )                (   l 

C.  4-5  vea'i                                 |   |                 [  1                 |   1 

Y.  Othe'    D^?:    oe  c-i                    |    ]                   |    j                   1    J 

a  continual  0'-  s-eo' 

2.  ^4ota^r     ssp                          IJ                 (  ]                 (   ) 

FORM    ( 

;ASB  DS-1  (REV  3/92) 

COST  ACCOUNTING  b''Af<rAR:iS  oCARD     ] 

0ISCLOSUR£  S^i'EMES"                  'paRt    ,-     'FcrqRgD  C  jMPi:  >.^-  :■'. 
REQUIRED  D  »  '^'Sv..  Z  -AW  •  '-r  s-i                                   AMD  'NSURAMCE  CO'-'^r 

Item 

No. 

'•tMDESCfiii^^ON 

7.1.5 

actuarial  assumptions  a^d  computations  tor  your  funded  c'a'^s'  s<-e 
changed.) 

7.1.6 

Artwrtiza-.  0"  d'  "as:  q-  P'  c  Se'vice  Costs.    (Check  one  Dioc«  *o'  each 
plan  to  s^  ow  '*•:€  oe' oa  c.e'  a'  c*-'  past  of  prior  service  costs  a-e 

Plan  1         Plan  II         Plan  III 

A.  lOyearsof  i*ss                     M                M                (1 

B    '1  20  yes  s                              (1                  (1                  (1 

C    2'  4€  yea  J                                1   1                   (1                   (1 

Y    Mo'p  '-'3r  o'le  a^xj"  .-ation    [   1                   [    j                   1    1 

sdeduie  tDescf.De  or  a 
continuation  sne*" 

7    Nc!  aoD-'Cabie                           1   1                  11                  11 

7.1.7 

4w^ll-£f^Ll,aLjA£Uiar;a_/ii,"l.a.n£j.,lS5Ses     'C'^eck  one  block  »o'  es'  - 
Dian  '0  snow  "le  penoo  *o'  /v^'  c'~  costs  a'P  ac.viStpc)  'o'  actua'.a'  s<'''''> 
ana  losses     it  actusnai  losjes  'o'  a  piar  are  t-eatea  a  *fe'en:iy  '-on-, 
actuanaf  gams,  Oesc^'be  t^ie  c  "e^ence  on  e  cor-Tir^ation  sneei 

tl&:\j         ":&::.  }i         PiaaJil 

A.  Aoiustment  of  past                  (    j                  ,    i                  1    ) 
service  costs 

B    Adjustment,  ot 

current  year  s  costs                  (1                   (    ]                   {    ) 

C    Adiustment  ot  ?Lt.,'e               (1                  (J                  11 
years   costs 

¥   Other  (Describe  on  a               (   |                 (  ]                 (1 

continuation  sheet  1 

Z   Not  appicab  e                         I  J                 I  J                 11 

FORM 
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REOUIRED  BY  PUBUC  LAW  100-6"^         I  K\Z  NS."-A'<.E  COS^^S 


item 

No. 


7.1.8 


7.1.9 


7.2.0 
7.2.1 


in  Item  7  1"''  Z~o.e   -f  jDe  ^n'eai.ze 


block  fof  eac'  aa- 
recognition  o*  s  jc- 


A.  Yes 

B.  No 

Z.  Not  applicable 


!'  Yes  'S  c'-ectec,  oesc'De  rfie  rT;«*'ioa  o' 
a  -^  a"0  iosses  o^  a  co-'.nua-'O'^  sriee' 


pia-j 

P-an  H 

Elan '" 

[  1 

.1   1 

(  1 

I  1 

(  ] 

(  1 

(  I 

(  I 

1  1 

Amortize-,  c-  c'  Ai:.-:3--JLGSi-:j5  S'liosset    'Cbeck  one  block  'o'  each 
plan  to  &-0A  •■'€  cHfoo  ove'  ^-■c'^  acoa'^a^  q8:^s  s'^d  ^csses  3'e 


amortiieo 


-e  a^>or*  ;ar>o 


r-  .^1  j»r 


acT'.a'-ai  icsses  for  a  dij"   s  T'8<rec 


differently  from  tne  a'^or"  7at;o"  o' ac'^afia  ga^^s  desc  li-a '^e 
difference  on  a  continuation  sree' 


A.  10  yea-s  c  ess 

»    '  '   ?C  vea's 

V,,  Mo'8  "lan  iO  yea-t 

Y.  0»rief  (Describe  o"  a 
contm^a^on  $fte«t  i 

2-  Not  appiicabiB 


I  1 
t  1 
(  I 
I   1 

(  1 


l^lLZ 


\ 


I 


De'e'-aij  o-icen'^iva  Comoensapon,   Doe*  your  or^annation  awe'd 
'•i'ffec  i'-cen»!V8  co^ipensation  (^  e  ,  profit  shar.n^,  stocif  Oar  .a.  etc  ) 
-' -:"  i«  cf-i«r8«fl  to  Governmert  contracts*    iCneck  one  i 

A.  I   1  Vei  iif  Ye»  11  cfiecked.  lut  each  plan  by  name  or  t<t*  on 

a  continuation  sheet  and  show  tt>e  aooroximate  numoe' 
ar>d  rype  of  •mp4oy«««  covered.  Complete  Items  7  2.2  and 
7  2  3  for  the  three  oiena  covering  the  greatest  number  o* 
empio^-ees  whose  deferred  locentrve  compensation  cost  u 
cnerged  to  Government  contracts.! 

B.  I   1  No  'i'  No  'I  c^ectied,  skip  to  item  7  3  0  ) 
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:...^T  ACC.DtK'ING  S'ANOAi^DS  BOARD 
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PART   VII-OEFERRED  COMPENSATION 

AND  INSI  IRANCe  COSTS 


Item 
No. 


7.2.2 


7.2.3 


7  30 


73  1 


'EM  DESCRIP^'O. 


jCnecK  O'B  OKXk  'c  eac'-  p  a- 


A   QL>ai:'ies  unoe?  sec- 
•lOn  401  ia;  0*  the  in- 
•e'nai  Reve"ae  Cooe 

as  amenoec  c  redesig'-a-ea 

8    Does  not  ojai'V 
.,naer  section  401 :«' 
0*  t*ie  intemai  Revenue 
Code,  as  «rr>en(39C!  Of  -i? 
dflsignatea 

•or  each  pi8-' 


Qaa,J 
[  1 

[  1 


t:„fl:: i] 

I  ) 


(  1 


Y,  Other  or  m>ore  than 
orvfl  method  (Describe 
on  a  continuation  sheet  > 


(  1 


(  1 


ZMii 
I    \ 

I    I 


p'g^  , 

p  ^- 

P;an  III 

A  When  acc'ued 

i    i 

i    i 

(    1 

B   When  contributions 
are  made  to  a  t'us* 
fund 

1    1 

(    1 

(   ) 

C   When  paid  Oirectfy  to 
employees 

[    1 

I    ) 

[    1 

D   When  other  "ry>»v 

Quaiitted'  paynnents 
are  mede 

(    I 

(    1 

[   1 

[  1 


coverage  for  life,  hospital   surgicai.  medicai.  long. term  diwbiirv 
accident,  etc  ) 

MatfiPd  Of  ProYiding  laaufance,  >  Check  one , 

A    i    1  All  by  purchase  C    !    1  Combma'.-on  of  A  and  B  above 

Dflsc'ibe  on  a  continuation 
B.  1    1  Ail  seif^msured  .n  sneet  ; 

checked,  skip  to  item 

7  4,0.1  Z    '    :  Not  app'.caDie  ii' checneo 

Slip  to  ''\err  7  b  0  : 
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COST  ACCOUNTING  STANDARDS  BOARD 

DtSCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  100-679 


Hem 
No. 


7.3.2 


PART 


7.3.3 


TEM  □ESCRiP^'C'N 


Type  of  Purchased  Insurance  Pas      C^eci  o^e) 

A.  (   1  Retrosc-p''--  ."  ■=•  -'S    a  so  ca  od  eJB»-e-ce 

plan) 

B.  I   1  Manually  rated 

Y.  (  1  Other  Of  more  than  one  -..os   Oesc  oe  o'  s 


jntinuation  sheet.) 


funds  a-e  a  so  cs  ec  eiDe^'e/ice  'a,''g  cec  :s  o;  'e*-oar-  .f- 
rating  credits     a    pa'-^eo  'e*...''C';  ar^C  o  viOenas  ajiocaD-e  to  Gove'"~"'ent 
contracts:   (C^ec  ce  . 

A.  (   J  A  ?  ::-»c  ted  direcTiy  or  indirecr^y  to  contracts  m  the  pOi'Cy 

yea'  e8">ea   '^  trie  sar^  manner  ss  the  pfemiuTis  are  c!~a'gpo 

B.  I   1  A'p  fee  "ed  d  'ec"'v  o'  '^c  'ect'y  to  contracts  m  tne  ^ear  receivec 

1^  ■"«  sar^e  -^.a^n^'  as  tr-e  oren-iu'^s  are  cnargeo    'vot  "ecessanly 
in  '^-e  yea'  eameo 

C.  (   )  W^'>c-  are  «?•  -^lated  tn  be  'eceivea  in  the  future  are  eccijefl  each 

year    as  SDO"«ib'e,  to  Cu'rent'y  reeled  me  ne'.  annual  cost  o'  trie 
i'"s...'ar~ce 

D.  (    1  C'  DO"  o"S  'nceo'  a-e  ^ot  ceC'ted  or  'eVjoOec;  'o  f^e  co""ac'OT 

eacn  year  ana  a'e  re-a^^eo  Dy  tne  ca"iers  as  reserves  !*  D  s 
c"ec>ted  aescnbe  on  a  continuation  sheet  m  me  purposes  o*  tne 
reserves  otner  than  "ciaims  reserves"  ret8ir>e<)  By  earners  and  In) 
wne'ner  sjcn  reserves  are  refundable  on  call  or  upon  terrrnnanon 
0*  me  Doiices,  clauses,  or  auxiliary  agreements  which  provide  'o' 
reserve  re'entionsj 

Y.  [   1  O'-'Cr  or  r^ore  than  one  method  (Describe  on  a  contmuat'on  ineet 


FORM    CASB  OS-1  (REV  3/92) 


COST  ACCOUNfTiNG  S■'A^^3ARD,S  BCA 
DtSCtOSuRE  S^A'EWEN" 
REQUIRED  BY  PUBLIC  u>A  •  x  6' 


DEftHRED  COMPENSATION 
AND  INSURANCE  COSTS 


Item 


7.3.4 


7.3.5 


7.4.0 


'EM  ZBSC^'^ 


iLheo  o'le 

A    .      Plans  provide  that  empiovees  cor'triPuie  fiiec  s'-'Ol";,  e.'r,pioye.'  is 
-esponsible  'or  balance 

B         P'a'^s  provide  tor  *.»ea  pe'ce'-'agp  pnticipation  by  both 

employer  and  employee 


Y.  (   )  Other  or  mce  tria^  o"e  meThcKj  'Desc  ne  c-  a 
2    [    ]  Not  8DP'..c*t''e 

"  ~ ~3nt 


eet.) 


nee  Plans, I  iChecu  one. I 


lllSiii3.n£. 

A    ;    I  Empiovees  do  not  pamcipate  m  'e'jnos  and  dividencs  unless 
ernpioyer  s  contripulion  is  less  trian  ttie  refunds  and  d'viOenCi 

B   \    !  Employees  share  m  refunds  and  dividends  m  the  same  «:xed 

arrxjunt  or  percentage  ratio  as  their  conTnbuT'Ons  to  pren^ijr^  rests 

C    j    :  Employees  do  not  sns'e  in  refunds  s-m  d'Videnos 

>    ;    ;  Otne'  o'  more  man  one  method  :Desc''tie  o^  s  cont.nustton  sheet.) 

Z   I    j  Not  applicable 

Self-insurance  Profframa  (Employee  Group  Insjfancel.  Costs  ot  the  se't. 
insurance  programs  are  Charged  to  Government  contracts     (Checu  one.) 

A,  i  1  When  accrued  'book  accrual  oniyi 

B    !  i  When  contributions  are  rnade  to  a  nontorfeitabie  fu-xi 

C,  (  I  When  contributions  are  rnade  to  a  forfeitable  fund 

D.  i  1  When  the  benefits  are  paid  to  employees 

E   (    1  When  amounts  are  paid  to  an  employee  welfare  pian  or  union 

Y    i    (  Other  or  more  than  one  method  (Describe  on  a  continuation  sheet  i 

Z    '    !  Not  applicable 
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COST  ACCOUNTING  STANDARDS  SOARO 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  100-679 


item 

No 


7.5.0 


7.6.0 
7.6.1 


pa;- 


:  iFcRHEOCOMPENoAr.ON 
ANDMSURANCE  COSTS 


'fMDESCBi^''"'. 


ln«tifanca Qnlyl.  AH  a  ocaoe  e=)--'ed  •e'j™:s  a"-G  z  v.oe^cs  ,-"3e- 

rMrospcctiveiy  rated  ^o'«-Te^  s  co^De-.sa''or  a^.d  -ao.  —  r  "s^  a-ce 
polieiM,  arvd  divicef-cs  B-'C  ae!x;5'  -e'^-ics  .-ae-  ;as-.a-¥  -s^s-ce 
policws,  are:   (C^ec^  o-e 

A.  (   1  Credited  directly  or  indirec-  >  'o  3c.e-~e   •  ::"-  ari  n  the 

B.  [   ;  -.6':  'ec  "   ocnv  or  indirect'v  to  Gove''^"©"  contracts  in  the 

yea'   ece  .ec    "c  "ecessanly  m  tne  vea'  ed'^e-"; 

C.  (   1  Accrued  ea.-  .ed     as  a:?  cat  e   to  currently  retiect  the  net 

annual  cos*  ::•  "e     s.-a^re 

D.  [   1  Not  credited  or   e" .-  aeo  -c  '^e  cantractor  but  are  retained  by 

the  carriers  as  'ese-ves 


Y.  [    1  Othe-  :    -- -e  -"a     ce  method  (Desc    oe  ;-  a  continuation  sheet.) 
Z.  I   )  Not  a; :     a:  e 

Workmen  s  .ii -£S  Lisa^il  i;:i  ^^L_liL   Co  s  •  s  o  *  s  .<  -  s  e  ^ '  -  s .  •  a  - :  e 
programs  a-e  -r-a-'aed  tc  Gee--  -^e—  co-'-acts      ..-^eo,  o^e 

A.  (    I  W^^e^  '  a  '-5  a  e  :a  c  :■'  osses  a'8  'c  j"ec    -o  P'o-  son  for 

•ese'^es 

B.  (    i  A'l-ia"  r;'0v'S:O"s  'o'  -er-e-^-es  a"e  'eco'Cea  basea  o"  '"%  r'ese".", 

value  0'  t-e   .ao    ■ . 

C.  I   )  When  prov  s  o"s  'o-  rese'ves  a'e  'eccdpc)  Daseo  o^  "e  ' ,    o- 

undi«COu""ec  va  j9    as  co^t-as;ed  w't^  p'ese't  vajc    c'  '"e 

0.  I   ,  'A'^e^  *'^-iCs  a'e  se*  a$  ce  c  cc"?r-Dut  cs  a'e  ~a<3e  -o  a  '-'t! 

Y.  (  1  Ot^e■  c  ^-vj'e  '.'»-  o^a  '--6*100  iDesc-be  O"  a  co^ti'-v^at  o"  s-^eet.) 

Z.  I   1  Not  acp  --aoe 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  100  679 


Item 
No. 


7.6.2 


PART    VII -DEFERRED  COMPENSATION 
AND  INSURANCE  COSTS 


ITEM  DESCRIPTION 


Insurance.  Costs  of  such  self-insurance  programs  are  charged 

to  Governnnent  contracts:   (Check  one.) 

A.  I   )  When  losses  are  incurred  ino  provision  for  reserves) 

8.  J   1  When  provisions  for  'est-  ves  r<    e ceded  based  on  replacement 
costs 

C.  {   1  When  provisions  fo:  tese.^es  a  e   ecc  sec  cased  on  reproduction 

cost  new  less  observed  depreciation  (market  value)  excluding  the 
value  of  land  and  other  indestructibles 

D.  I   )  Losses  are  charged  to  retained  earnings  with  no  charge  to 

contracts  (no  provision  for  reserves) 

Y.  I   )  Other  or  more  than  one  method  (Describe  on  a  continuation 
sheet.) 

Z.  I  I  Not  applicable 
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COST  ACCOUNTING  STANDAflDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  100-679 


8.1  0 


820 


8.3.0 


PART    VIM-CORTORATE  OR  GROUP  EXPENSES 


Hem    Dtscfip' : 
Instructions  tor  Hart  Vlll  " 


For  Caroofata  (Homft)  ^'  "^""°  'Intermediate  Ma-aae--:: 
(rnciudas  horrw  office  r,:»  ;2e:£i;"ii!  ,c  -l.Lfi.:2S^-.* 


£:r:-iS^&lj 


Sales  data  for  this  pan  S'-.0'^.o  cc-'^-    '.>  ~.  r  ■»-"-•  .  z:,r--e\sc    sea.  fear. 
For  a  corporate  (horT>e)  ottice,  S'.;c-    "  -s  ve     •     ^•"'  the  entire  corporation^ 
For  a  group  ottlct,  tn«Y  should  co.e;  :-e  i^so:  -3-e  organisations  rnanaged  by 
that  group  office.    "Governrnent  Sales'  irKludes  sales  under  Ijoth  prirrw 
contracts  and  subcontracts 

Annual  Total  Sales  (Government  and  Commercial,!   (Check  one.) 


B.    [ 


$50-»100 

.million 


A.   (   1   Less  than 
tSO  million 

C   (  1  noi-^joc 

million 

E    [  I   $501  million- 
tl  billion 

Approximare  52rce"iSQ£.itiiQLY£rn(TieniSfl!.eitQ-Ancii 
one  ) 


0  (  1  laoi-^soo 

million 
F    I  I  Over  «1  billion 


,:i.ia 


(Check 


A.   (  1  Less  then  S% 
C.   1   1   11%-25% 

E.   1    :    f  '^>■RC% 


B.   1   1   5%-  10% 

D.   [  1   26%  50»t 
F.   I   1  Ove'  80=% 


Expers 5  s 


5_i,li:,^>2eniei-a.ii-.Vi'Ji;i;i-3.1AK:iai^.- 


■''...-     s?:}  •■crtiO'^  D^'Dose';   ■-  •'"'  ■^■^-'■•tjs  o*  a  ocst  o^  .I'e  -ie'  "^o     (i) 
Direct'r  '>-a-jea'ji*--T'os«  e»c»^-ses  ■■  a*  a-e  ca'geo  ;o  ?o«<-  'iC  ccjca-e 
saflmenu  tc  c«r-*'a''>  d«'*0'--«<!  cc  Dv'c^aseo  services     ■■'  S«oafa;e'y 
Alloc«t*d— t*"c">«  ^'C  vc  ,a  '"y  S'Ds.ds  c  eo^-'ses  w^ic"  a'e  a"ooa'e<3  o'^f  to  a 
i""*te<)  Qrouc  o*  cof!K)'-8'e  sec^^'s    a'C         O^e^ai-  Ai.cK'.a:io^-->^>«  -crr^ning 
fa^r-Mr%  w'-.tc"-  »'8  aiioca-ft^  -o  a    c  -^st  co'cwrat*  segments  or.  a^  overall 
:,A%  %     CoTXi'are  »egm«o's_  es  jse-J  "e^e.  ^e«er  to  divisions   ofcxJj*." 
0e5ji.---riof,T5   oiarti   o'  D'o'-t  ce'-'e'%  0'  3  co'oofat'on  nvti  proOi^cTior  a''<j, 
L-i  -.1  <    ?"'■'' "  •'•sDc^s.D'.  "¥   ■?oo-"'    Q  '0  co'oo'a'.e  ^^adauafte's  Si'sct't  or 
through  inte--'^«<!»*e  O'-ga-javcr  «     *►«  •§■"  .x.jdes  Govef^-i^ow^d, 
contractof-ooe'i'ec   GOCO   pa-Ts   'i-e  j- owato'^s   Sut^s^;  8^  cc&o'ations 
and  joint  ventures 


Item 
Na 


COST  ACCOUNTir*3  STANDARDS  BGAmo"  , 

DISCLOSURE  STATEMENT  PART   VIII-CORPORATE  OR  GROUP  EXPENSES 

REQUIRED  BY  PUBUC  LAW  100-6'? _J_ 


3 


8.3.1 


8.3.2 


Mat-  ^ .  "ft  *'"Ov,.  s 

D'''e<:;  -iBre'.a   cos- 
'ca   D3v'o-.  CO-  a's  idirect 
a"-c    "K]  -e^"  e'-.0'Oye«s) 
''eacco,,r;  o'  -u^^b*'  of 

«"",-  .jveps 
5.:,«-'e  •?(?■ 

iDesf  ■..►e  o-  8  co'M-'ius^on 

S''Pf 


fi  Cos?  c'  Sa'ps  J. 

C.  Cos*  •'Dij'  "  '<?'■■  "^a'p'^a-  K. 
dirpf  at>0'  o"''e'' C  '»<  ■  L. 
COS'S  a->J  sDC-'CSD-e  ove'^'pad'   M 

D.  To",a  ;os!   --r  .."e<i   cos* 
input  piuS  G&A  expen&es,  '• 

E.  Prime  cost  (direct  material, 
direct  labor,  and  other  direct 
costs  0. 

F.  Processing  or  conversion  cost     Y. 
(direct  labor  and  applicable 
overhead) 

G.  Direct  labor  dollars 
H.        Direct  labor  hours 

(Enter  the  type  of  expenses  or  the  name  of  the  expense  00c  s   a"d  o-^e  of  the 
Allocation  Base  Codes  A  through  0.  or  Y,  to  indicate  the  iias  3  c*  a  ocauon 
Use  a  continuation  i'*e-  1'  90;)'''6'i8  4:j«cc  s  -eauired.) 

Type  Of  Expenses  or  ti^r.j^  

nf  Pool  of  Expenses  .-..ijj^^w;: . .,;..iii. »w . r; 


(  1 
(  I 
I  ] 
t  1 
I  ) 

[  ] 
(  ] 

I  ] 
t  1 
t  1 


O. 


z 
o 


X 


X 
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COST  ACCOUNTING  STANDARDS  BOARD 
DISaOSURE  STATEMENT 

REQUIRED  BY  PUBLIC  LAW  100-679 


PART    Vlli- 


iROUP  EXPENSES 


tern 
No 


S.3.3 


8.4.0 


8.5.0 


8.6.0 


8.7.0 


8.8.0 


1  1 

I  1 

I  1 

(  1 

!  1 

_^ '0'  ea:~  ooo-  reoo^eo  in  Itei^.s  8  3'    63*3-: 

8.3.3,  list  on  a  continuauon  sne«i  ti>e  majOf  functions,  ac;.»>!  es   b''C  e  e-"e  '.s 
of  cost  Included.) 

Allocation  Base.   (For  each  A!  cca- o-  Sase  -sed  "  i;e^s  8  3  2  a-s  8  2  3 
describe  on  a  continuation  shee*  '"e  ^.a«e..D  o*  f^e  base   'o'  exa-^o  e    *  s  -ect 
labor  dollars  are  use"   a-e  : -.e-  -«  cb'^  .~    *■  ^  ge  fre-e*  "s   e'c      -^z  ^aec^ 


Overall  Allocation.  Are  expei-ses  •  •"  s  ca'ego'-.  ' 
corporate  segments?  (Check  o^e  i' Nq  s  c^eciea 
the  names  of  excluded  co'ocae  seg-^e^'s  a'C  '^e 
from  the  allocation.) 


e-'  8  3  3   a  oca'ec  'o  s 

:&•  o:'  s  CO"  'jS'  0"  s"ee' 
'easo"s  <o'  ;^'e  '  e«-  ^.s  3' 


A.  t  1  Yes 


8.    M   No 


Transfer  of  Expenses.   Are  '-e-e  'o"na'v  va-s^e-s  o'  exoe'-ses  t'om  coroorate 
segments  to  corporate  o' S'o,. a  o"'ce'    iC-ec  or-e     i*  Yes  s  ceciced   ifle'^tify 
on  a  continuation  sheet  the  c^ass  '  ca'  o^s  o'  e»De-se   r^e  ^a"^es  o*  ''p 
corporate  segrrients  incurring  :^e  ei'De^se  a-d  -^e  ccpo'a'e  c  so^r  o"-:  e 
pools  in  which  the  expenses  are  •ncucec  . 


A.  (  1  Yes 


8    M  No 


■a'sc: 


Fixed  Management  Cha-c-^s     ap  •  ,e::  3~-c^-:s  o*  expe'se'i 
corporate  segments   "    e^  c*  a  ^'O'S'a  o' a  oca"  o^  oass'    .c^r"  ce 
IS  checke<l,  list  on  a  ce-'  -  .a'  o-  s"ee'  '"e  r'.8'->es  o*  s^c-  ccoo-e'e  so; 
and  the  basis  for  ma»...-s  *  'ec  "-a-age-T*--  c-a-ges 


A.   I   1  Yes 


Nc 


FORM  CASS  DS-1  (REV  3/92) 
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DiSaOS^RES'A'EVET 
°  E  C.  -  ^  E  r  B  ■'  P  _  6 ,-  '  .-*<'■   'J-;  6  ■"  - 


-CORPOftAl  t  OR  UHOuP  txPtNits 


Item 
No 


8.9.0 


'lem    D°;cfiptiofi 


Government  Ownea.'CQnt^actQr  Qafl'aieC  ^Q,ii.it.  ".ii    .j     *  f  -^  '  o' 

B'OuD  o^^'ce  e«[>«n$e»  8:iocfl'e<i  to  GOCO  pia- 's'         »  «       e      •  ■  es    . 

cr^ecited   desc'ic^  o"  »  cO'-' '  j8- o-  s^ee' :*-b '».xes     "  e«>.i'   sf^      ..    ed  and 
"^e  -"te"^od  0'  e  .oca*  c' 


T95 


No 


Z.   [   1  Not  applicable 
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Federal  Register  /  Vol.  57.  \o,  75  /  Friday,  April  1".  1992    '  Rules  and  Regulation? 


141fil 


Subpart  9903.3— CAS  Rules  and 
Regulations 

9903.301     Defintt)or<s. 

The  definitions  set  fcrth  below  apply 
to  this  chapter  99 

^.crmed  benefit  cost  method.  See 
9y<M  412-30. 

Accumulating  costs  See  9904,401-30 

Actual  cosh  ^-auie  See  9904,416-30- 

Actual  cost.  See  99O4.401--30  fur  the 
brodder  definition  and  9904  40"- :w  for  h 
more  rtstncted  definition  appiicabie 
onU  to  the  standard  on  the  use  of 
standard  costs  for  direct  mate'ial  and 
direct  labor. 

Actuarial  assumption.  See  9904.412-30 
or  9904.413-30. 

Actuaria!  cost  method.  See  9904.412- 
30or9904  41J-30. 

Actv.-:-:al gam  and  loss.  See  9904.412- 
30  or  9904.413-30 

Actiianai  liabn  :\   See  9904  412-30  or 
W>>4.4;3-3a 

AcVjc-icI  valuation.  See  9904.412-30 
0-9904,413-30. 

A.  :'ccc>i>  See  9904  402-30,  9904.403-30, 
99-34  4O&-30.  9904  410-30.  9904  411-30. 
9904  41&-3G  or  9904.420-30. 

^.s>p'  accountability  unit.  See 
9904.404-30. 

Assignment  of  cost  to  cost  accounting 
periods.  See  9903.302-l{b). 

Bid  and  proposal  fBf-P)  cost.  See 
Q-X'U  420-3a 

Business  unit.  See  9904.410-30, 
9904  411-30  or  9904.414-30. 

aS-cove red  contract,  as  used  in  this 
part,  means  any  negotiated  contract  or 
subcontract  in  which  a  CAS  clause  is 
required  to  be  included. 

Category  of  material.  See  9904.411-30. 

Change  to  a  cost  accounting  practice. 
See  9903.302-2. 

Ccroersated  personal  absence.  See 
99O4  40&-30. 

Cos!  accounting  practice.  See 
9903. 302-1. 

Cost  input  See  9904  410-30. 

Cost  ob/eciive.  See  9904,402-, mi, 
99CM.406-3a  9904.410-30  or  9904.411-30. 

Cos!  of  capital  committed  to  facilities. 
See  9904  414-30. 

Cum r.tly  performing,  as  used  in  this 
part,  means  that  a  contractor  has  been 
awa'ded  a  contract,  but  has  not  yet 
received  no:ification  of  final  acceptance 
of  all  supplies,  services,  and  data 
deliverable  under  the  contract  (including 
options). 

Deferred  compensation.  See  9904.415- 
30. 

D?  ^ined-benefit  pension  plan.  See 
9904.412-30. 

Defined-contribution  pension  plan. 
See  9904  412-30. 

Direc:  cosL  See  9904.402-30  or 
9904.418-30. 


Directly  associated  cost.  See 
9904.405-30 

Disclosure  staU'r^cni.  as  ustU  in  this 
part,  means  the  Disclosure  Statement 
required  by  9903.202-1 

Entitlement  See  9904  4Ub-30. 

Established  catalog  or  market  price  of 
commercial  items  sold  in  substantial 
quantities  to  the  general  public  is 
defined  at  48  CFR  15.804-3(c). 

Estim.ating  costs.  See  9904.401-30. 

E.Kpressly  unallowable  cost.  See 
9904.405-3a 

Facilities  capital.  See  9904.414-30. 

Final  cost  objective.  See  9904.402-30 
or  9904.410-30. 

Fiscal  year  See  9904.406-30. 

Funded  pension  cost.  See  9904.412-30. 

Funding  agency.  See  9904.412-30. 

General  and  administrative  (G&A) 
expense.  See  9904.410-30  or  9904.420-30. 

Home  office.  See  9904.403-30  or 
9904.420-30. 

Immediate-gain  actuarial  cost 
method.  See  9904.413-30. 

Independent  research  and 
development  (IR&D)  cost.  See  9904.420- 
30. 

Indirect  cost.  See  9904.402-30, 
9904.405-30.  9904.418-30  or  9904.420-30. 

Indirect  cost  pool.  See  9904.401-30, 
9904.402-30.  9904.406-30  or  9904.418-30. 

Insurance  administration  expenses. 
See99O4  41fW-30. 

Intangible  capital  asset.  See  9904.414- 
30  or  9904.417-30. 

Labor  cost  at  standard.  See  9904  407- 
30. 

Labor-rate  standard.  See  9904.407-30. 

Labor-time  standard.  See  9904.407-30. 

Material  cost  at  standard.  See 
9904.407-3a 

Material  inventory  record.  See 
9904.411-30. 

Material-price  standard.  See 
9904.407-30. 

Material-quantity  standard.  See 
9904.407-30. 

Measurement  of  cost.  See  9904.302- 
1(c). 

Moving  average  cost.  See  9904.411-30. 

Multiem.ployer  pension  plan.  See 
9904.412-30. 

Negotiated  subcontract,  as  used  in 
this  part,  means  any  subcontract  except 
a  firm  fixed-price  subcontract  made  by  a 
contractor  or  subcontractor  after 
receiving  offers  from  at  least  two 
persons  not  associated  with  each  other 
or  with  such  contractor  or 
subcontractor,  providing 

(1)  The  solicitation  to  all  competitors 
is  identical. 

(2)  Price  is  the  only  consideration  in 
selecting  the  subcontractor  from  among 
the  competitors  solicited,  and 

(3)  The  lowest  offer  received  in 
compliance  with  the  solicitation  from 
among  those  solicited  is  accepted. 


Net awordh.  as  ustu  in  this  chapter, 
means  the  total  obiigated  v  alue  of 
negotiated  prime  ronlr.i  '  and 
subcontract  awarS  m  t  ;■,  1 1;  during  the 
reporting  peril",;  r-.,riiih  <  ancellations. 
terminations,  n   a  ci!* ;  related  credit 
transactions. 

Normal  cost.  See  9904.412-30  or 
9904.413-30. 

Operating  revenue.  See  9904.403-30 

Original  complement  of  low  cost 
equipment  See  9904.4O4-3a 

Pay-as-you-go  cost  method.  See 
9904.412-30. 

Pension  plan.  See  9904.412-30  or 
9904.413-30. 

Pension  plan  participant.  See 
9904.413-30. 

Pricing.  See  9904.401-30. 

Production  unit  See  9904.407-30. 

Projected  average  loss.  See  9904.416- 
30. 

Projected  benefit  cost  method.  See 
9904.412-30  or  9904.413-30. 

Proposal  See  9904.401-30. 

Repairs  and  maintenance.  See 
9904.404-30. 

Reporting  costs.  See  9904.401-30. 

Residual  value.  See  9904.409-30. 

Segment  See  9904.403-30.  9904.410-30. 
9904.413-30  or  9904.420-30. 

Self-insurance.  See  9904.416-30. 

Self-insurance  charge.  See  9904.416- 
30. 

Sen' ice  life.  See  9904.409-30. 

Small  business,  as  used  in  this  part, 
means  any  concern,  firm.  per»on. 
corporation,  partnership,  cooperative,  or 
other  business  enterprise  which,  under 
15  U.S.C.  637(b)(6)  and  the  rules  and 
regulations  of  the  Small  Business 
Administration  in  Part  121  of  Title  13  of 
the  Code  of  Federal  Regulations,  is 
determined  to  be  a  small  business 
concern  for  the  purpose  of  Government 
contracting. 

Spread-gain  actuarial  cost  method. 
See  9904.413-30. 

Standard  cost.  See  9904.407-30. 

Tangible  capital  asset.  See  9904.403- 
30.  9904.404-30.  9904.409-30,  9904.414-30 
or  9904.417-30. 

Termination  gain  or  loss.  See 
9904.413-30. 

Unallowable  cost.  See  9904.405-30. 

Variance.  See  9904.407-30. 

Weighted  average  cost.  See  9904.411- 
30. 

itiustrattoo*  of  tt>e  teTrm,  "c:o«i  sccou^tmc 

P'actice    ai'^c    f^.-if-iqe  'c  g  cos'  ac  c  o,,,i'-',"q 
cactire 

9905  30i-l     Cos"  actoa'-iting  piacuct 

Cost  accounting  practice,  as  used  in 
this  part,  means  any  disclosed  or 
established  accounting  method  or 
technique  which  is  used  for  allocation  of 
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cosi  to  cost  ctjjectives,  ass.gn.Tient  ji 
cost  to  cost  accounting  periods,  or 
measurement  of  cost. 

(a)  Measurement  of  cost,  as  used  in 
this  part,  encompasses  accounting 
methods  and  techniques  used  in  defining 
the  components  of  cost,  determining  the 
basis  for  cost  measurement,  and 
establishing  criteria  for  use  of 
alternative  cost  measurement 
techniques.  The  determination  of  the 
amount  paid  or  a  change  in  the  amount 
paid  for  a  unit  of  goods  and  sen'ices  is 
not  a  cost  accounting  practice.  Examples 
of  cost  accounting  practices  which 
involve  measurement  of  costs  are — 

(1)  The  use  of  either  historical  cost, 
market  value,  or  present  value; 

(2)  The  use  of  standard  cost  or  actual 
cost;  or 

(3)  The  designation  of  those  items  of 
cost  which  must  be  included  or  excluded 
from  tangible  capital  assets  or  pension 
cost. 

(b)  Assignment  of  cost  to  cost 
accounting  periods,  as  used  in  this  part. 


;elcrs  to  a  mei.ioa  or  leLr.nique  usu-a  in 
determining  the  amount  of  cost  to  be 
assigned  to  individual  cost  accounting 
periods.  Examples  of  cost  accounting 
practices  which  involve  the  assignment 
of  cost  to  cost  accounting  periods  are 
requirements  for  the  use  of  specified 
accrual  basis  accounting  or  cash  basis 
accounting  for  a  cost  element, 
(c)  Allocation  of  cost  to  cost 
objectives,  as  used  in  this  part,  includes 
both  direct  and  indirect  allocation  of 
cost.  Examples  of  cost  accounting 
practices  involving  allocation  of  cost  to 
cost  objectives  are  the  accounting 
methods  or  techniques  used  to 
accumulate  cost,  to  detorm'ne  whether  a 
cost  is  to  be  directly  or  indirectly 
allocated  to  determine  the  composition 
of  cost  pools,  and  to  determine  the 
selection  and  composition  of  the 
appropriate  allocation  base. 

9903.302-2    Change  to  a  cost  accounting 
practice. 

Change  to  a  cost  accounting  practice, 
as  used  in  this  part,  means  any 


(a)  The  method  or  technique  used  for  measuring  costs  has  been  changed. 


alteration  in  a  cost  accounting  practice, 
as  defined  in  9903.302-1,  whether  or  not 
such  practices  are  covered  by  a 
Disclosure  Statement,  except  for  the 
following: 

(a)  The  initial  adoption  of  a  cost 
accounting  practice  for  the  first  time  a 
cost  is  incurred,  or  a  function  is  created, 
is  not  a  change  in  cost  accounting 
practice.  The  partial  or  total  elimination 
of  a  cost  or  the  cost  of  a  function  is  not  a 
change  in  cost  accounting  practice.  As 
used  here,  function  is  an  activity  or 
group  of  activities  that  is  identifiable  in 
scope  and  has  a  purpose  or  end  to  be 
accomplished. 

(b)  The  revision  of  a  cost  accounting 
practice  for  a  cost  which  previously  had 
been  immaterial  is  not  a  change  in  cost 
accounting  practice. 

-■>903  302-3     Illustrations  of  changes  which 
"•eet  the  deti-ition  yt    change  to  a  cost 

accounting  practice.  ' 


Description 


(1)  Contractor  changes  its  actuanal  cost  method  for  computing  pension  costs. 


(2)  Contractor  uses  standard  costs  to  account  lor  its  direct  labor  Labof  cost  at 


Accounting  treatment 


(1)(i)  Before  change:  The  contractor  computed  pension  costs  using  the  aggre- 
gate cost  mettiod. 

(ii)  Aftef  change:  The  contractor  computes  pension  cost  using  ttie  unit  credit 
method. 

{2)0)  Before  change:  Contractor's  direct  labor  cost  was  measured  with  only  one 


standard  was  computed  by  muitipiymg  labor-time  standard  by  actual  labor  ]      componeni  set  at  standard. 

rates    The   contractor   changes   the   computation   by   multiplying   labor-time  ]  (n)  After  cfiange:  Contractor's  direct  labor  cost  is  measured  with  tioth  the  lime 

standard  by  labor-rate  standard  and  rate  components  set  at  standard. 


(b)  The  method  or  technique  used  for  assignment  of  cost  to  cost  accounting  periods  has  been  changed. 


Description 


(1)  Contractor  changes  his  established  cntena  for  capitalizing  certain  classes  of 
tangible  capital  assets  wfiose  acquis:tion  costs  totaled  Si  million  per  cost 
accounting  period.  , 


(2)  Contractor  changes  his  methods  for  computing  depreciation  for  a  class  of 
assets. 


(3)  Contractor  changes  his  general  method  of  determining  asset  lives  for  classes 
of  assets  acquired  pnor  to  the  effective  date  of  CAS  409 


Accounting  treatment 


(l)(i)  Before  change:  Items  having  acquisition  costs  of  between  $200  and  $400 
per  unit  were  capitalized  and  depreciated  over  a  number  of  cost  accounting 
periods. 

(it)  After  change:  The  contractor  charges  the  value  o*  asse's  costing  between 
$200  and  $400  per  unit  to  an  IrxJirect  expense  pooi  which  rs  allocated  to  the 
cost  obiectives  of  the  cost  accounting  period  in  which  tr«  cost  was  incurred. 

(2)(i)  Before  change:  The  contractor  assigr>ed  depreciation  costs  to  cost  ac- 
counting periods  using  an  accelerated  mettiod. 

(Ii)  After  change:  The  contractor  assigns  depreciation  costs  to  cost  accounting 
periods  using  the  straight  line  method 

(3)(i)  Before  change:  Ttie  contractor  identified  ttie  cost  accounting  penods  to 
which  the  cost  of  tangible  capital  assets  would  t?  assigned  using  guideline 
class  In'es  provided  in  IRS  Rev  Pro  72-10 

(it)  After  ctiange:  The  contractor  changes  the  method  by  which  he  identifies  the 
cost  accounting  periods  to  which  the  costs  o'  tangb^e  capital  assets  will  tie 
assigned.  He  now  uses  the  expected  actual   u.es  s^se-a  ::n  c^si   ^saoe. 


(c)  The  method  or  technique  used  for  allocating  costs  has  been  changed. 


UMI 
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;'fitinnp 


rriB;' 


Description 


Accounting  (reatment 


(^t 


Cortractor  changes  his  method  of  altocaling  G&A  expenses  untJer  the    ft)(1)  Before  change  Tt^  contractor  operafing  under  Cost  Accounting  Standard 
«li,»e«er«so<Coe«Acco«rtingStandartt4t«  4W  has  been  a«oc»ting  ^«  genera*  and  adrrwwtra**  e.per^po.^i^ 


(2)  TJie  CO-'"-' aviy  c-'d-^j--' 


•  ■(»  accounhng  tor  hardware  ccwnon  to  atl  profjcts 


(3)  The  co'vacux  r-iefge*  operating  segn-.ens  A  and  B  wtiich  use  dfHerent  cosi 
accouf  'g  Ofactices  in  accounting  for  manufactunng  overt^ead  costs 


coal  objedivea  on  a  total  cost  ripot  base  >"  rtyt^a^^  «»"»*  w>^  C4»~iwu 
The  oortrador^  business  changes  substar":,,  1  >.*-      ,r  !••■■«    ■*  i  ■    ant 

''•s*'  p'jie~*s  w**"*"  have  onty  insignificant  t^,*.  .;.;.«•*  «•  irwite -a. 

f  ...        rt     ■      *'ef  trie  addition  of  the  new  worti.  an  evaluation  of  the 
,. -,8  ■,,,.-.  -■'■iices  reveata  thai  trie  cvytmifn  ikp  t>(  a  totei  cosi  inoui 

base  wt".^..'  '•»*-:"  in  a  significant  disto^.  ■••  •  •"■<..  ,«■■  .-ation  o*  i*^*  "^'* 
enpeose  poo  t-  »eiatioo  to  the  benefits  rece-'.t-'  I  _■  'e-'^a'"  n  compha^  r  ••*■ 
Standard  410.  »>«  conuacior  altars  his  GAA  allocation  base  Irom  a  lot*  cost 
ir^xit  base  to  a  value  added  tiase 

(2Mi)  Before  ctwngr  The  contractor  afocated  the  cost  of  purchased  or  reqmsi- 
boned  hardware  directly  to  pro)ects 

(ii)  After  changr  The  contractor  charges  the  cost  of  purchased  or  re«»ii»itioned 
ttardware  to  an  mdvect  expense  pool  which  is  allocated  lo  protects  using  an 
appropnate  allocation  t>ase 

(3)(i)  Before  change  In  segment.  A.  trie  costs  of  the  manufacturing  overhead 
pool  have  been  aHocated  to  final  coet  ob»ect/"-  ■•  ->  ?  "fC  fabor  h««» 
bMe.  in  segment  B.  the  costs  of  »«  mar>ufaetu' •'i"^  ,v,.  -a.*!  too*  have  been 
attocated  to  fcnal  cost  obiectives  using  a  diroct  labor  aonafs  base 

(m)  After  change:  As  a  result  of  me  merger  of  operations  tf^e  combined  segment 
decides  to  allocate  tfie  cost  of  ttie  manufactunng  ovwtv^*;  t«xr  lo  a*  fcna* 
cost  obiectives.  using  a  direct  labor  dollars  base  ''>  i  .  ■ .  ''naij»si 
obiactivea  leterred  to  in  segment  A.  the  coet  o*  i^^  r^s -vtaciunng  overt>eed 
pool  w»\  be  Mocaied  to  the  fmai  cost  objective's  >'  •■■  j  -lent  A  using  a  direct 
latxx  dollars  base  instead  of  a  (*rect  labor  hours  t>a6e 


99^ 


;3,302-4    Illustrations  of  charges  which  tic  "o!  rT>ee'  tt>e  «Jef-r>ftion  o*  "Char>ge  fo  a  cosi  accounting  DractJc*." 


Description 


Accounting  IreatmerM 


(ai  Oanges  ir.  tne  .-le'es'  'a-e  'eve  s  .'  -t-  national  ecoro"-.  fa--  .i-A-n/.a^iet^ 
ttie  pro'  ac^oa'ia!  asi^'^c-'r.--  * '-  i-sw--"  ic  anticipated  investmerrt  eam^.igs 
The  pension  plan  art'Turvstraicr!.  aaooiefl  a"  incTeased  (decreased^  ^r-e'esi 
'ase  ackia.'iai  assunvoon  l*^^  co"ipa-t  a'  a  3tf^  the  resulting  pension  costs 
!o  a"  linai  coel  obiectives 

(b)  i^e  bas'c  tienefi!  anxr^j-r  !c-  a  company's  pension  pian  <s  increased  from  $8 
to  $'0  pe*  fe»  of  aeO'ed  selves  The  charige  increases  the  doHar  amount  of 
peosKX-  cost  aOocatod  to  all  lir^a-  cos'  obi€«::»-ves 

(c)  A  contractor  wrw  t-tas  r-eve-  c>»c  pe'-.s.tv^  estacmshes  for  the  first  Hme  3 
per-sioi  p^an   Psnsio-'  costs  'O'  t^e  fi-s;  yea-  amounted  to  $3  '  r"-'i«on 

(d)  A  cc"-.'ac!Of  ma--ta'n«!  a  Dt'ter'-ed  (••'ce-itrve  Co^^oe^M■H;•^  P-a-  *'•-' 
severas  years  expeoeoce,  t"e  p'8-  was  determ,r>ea  not  to  be  atlain,ng  Ks 
oojecti-e.  so  *  was  ie-r-r.a:ea.  and  .-o  futjre  entitlements  were  paid. 

(e)  A  contractor  eiimmg'es  a  segr^oi  tTiai  was  operated  for  the  purpose  of 
dow^  research  for  deve'oo-^nt  of  p-oducts  related  to  nuclear  energy 

(f)  For  a  partiCiiia;  c  ass  erf  asse's  'c  which  technological  changes  have  fa.-fc'y 
affected  asset  kves,  a  co'^fa-tc-  sra-s  with  a  S-year  average  of  h'stoocai  Iwes 
to  estimate  lukire  in^es  Me  t~-en  considers  technological  changes  and  liketv 
use.  For  W  past  seve^a'  *^a^  »-e  process  resulted  in  an  est>^rf'<'.1  UJ-^e  We 
Of  10  years  tcx  y-is  aass  o*  assets.  This  year  a  technoiogicai  oa-gv  n-sas  ic 
a  prediction  of  a  useful  Hfe  of  7  years  for  the  assets  acquired  tf>io  ye.^!  k-  tne 
Class  o'  assets 

(g)  The  rra'neting  depaiment  of  a  segment  has  reported  directly  to  the  general 
r^a-iagp'  o<  the  seq-nent  Tne  costs  of  the  mart^eting  department  he*e  been 
co'^O'fled  as  part  o<  Hie  segmenTa  G&A  expense  pool  The  company  reorga- 
n-.zes  axj  requires  fe  marketing  department  to  report  directiy  to  a  vice 
president  at  corporate  headquarters 


^^.  AiWtng  me  increase  (decrease)  m  Ihe  interest  rate  actuarial  assumption  » 
not  a  cnange  m  cost  accounting  practice 


(b)  The  increase  m  Ihe  amount  of  the  t)enefits  is  not  a  ct«nge  m  coat 
accounting  p'actice 

id  The  initial  adoption  of  an  accounting  practice  for  tt>e  firsi  tune  mcunence  of  a 
cost  IS  rx>t  a  ct«nge  m  cost  accounting  practice 

(d)  There  was  a  termination  of  Ihe  Deferred  Incentive  Compensafion  Plan 
Elwwnafcon  of  a  cost  •  not  a  change  m  cost  accountvig  pracioe 

(e)  The  protects  and  expenses  related  to  nuclear  energy  projects  have  been 
temwnated  No  transfer  of  these  projects  and  no  furttier  wont  m  this  area  is 
planned  TNs  is  an  elimination  of  cost  and  not  a  change  m  cost  accounting 
pracbce 

(f)  The  chantjp  >•  estimate  (not  m  method)  «  not  a  change  n  coat  accountjng 
practice  The  contractor  has  not  changed  the  method  or  lechnxjue  used  to 
determine  the  estimate  The  methodology  applied  has  indicated  a  change  m 
r^f   f-,t.mated  l»»e.  and  this  is  not  a  change  m  cost  accounting  practice 


Cg)  After  the  organization  change  m  the  company's  reporting^  stax:ture.  the 
parties  agree  that  the  appropnate  recogmbon  of  W  benefioal  or  c<mjmi 
felationshp  between  Vte  costs  of  the  markebng  department  and  the  segment 
IS  10  coobnue  to  combine  these  costs  as  part  ol  Ihe  segment  s  GAA  enoense 
pool.  Thus,  the  org^vzationai  change  has  nol  resulted  m  a  change  m  cost 
accounting  practice 


99C3  303    Effect  o1  fillf>9  Disclosure 
Statenient 

(c .  A  (jisdosurp  of  a  cost  accounting 

p^ac'ice  by  a  contractor  does  not 
dotprmine  the  al'.owabilny  of  particula.- 
Items  of  cost.  Irrespective  of  the 
practices  dtscbsed  by  a  co^'rat'o,^  the 
quesV.on  of  whether  or  not  or  t.he  extent 
to  which,  a  specific  element  of  cost  is 
a 'owed  under  a  contract  remains  for 
cons  deration  in  each  specific  instance 
Contractors  are  cautioned  that  the 


determination  of  the  allowability  of  cost 
items  w  li  remain  a  responsibility  of  the 
contracting  otf.ccrs  pursuant  to  the 
provisions  of  the  apphcab'.e 
procurement  reeulations. 

(b)The  i.idtv  di 'it  i.iisclosure 
Statement  may  be  used  in  audits  of 
contracts  or  in  nes>otiation  of  prices 
leading  lo  contracts  The  authority  of  the 
audit  agetKiies  and  the  contracting 
officers  is  in  no  way  abrogated  by  the 
material  presented  by  the  contractor  in 


his  Disclosure  Statement.  Contractors 
are  cautioned  that  their  disclosures  must 
be  complete  and  accurate:  the  practices 
disclosed  may  have  a  significant  impact 
on  ways  in  which  contractors  will  be 
required  to  comply  with  Cost 
Accounting  Standards. 

9903.304     Co^cj'--«»"T  hjf'  snc  r^ctd  ''f--* 
coverage. 

Contracts  subject  lo  full  coverage  may 
be  performed  during  a  period  in  which  a 
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previously  awarded  contract  subject  to 
Ttodified  coverage  is  being  performed. 
Compliance  with  full  coverage  may 
compel  the  use  of  cost  accounting 
practices  that  are  not  required  under 
modified  coverage.  Under  these 
circumstances  the  cost  accounting 
practices  applicable  to  contracts  subject 
to  modified  coverage  need  not  be 
changed.  Any  resulting  differences  in 
practices  between  contracts  subject  to 
full  coverage  and  those  subject  to 
modified  coverage  shall  not  constitute  a 
violation  of  9904.401  and  9904.402.  This 
principle  also  applies  to  contracts 
subject  to  modified  coverage  being 
performed  during  a  period  in  which  a 
previously  awarded  contract  subject  to 
full  coveraae  is  being  performed. 

9903.305  Materiality. 

In  determining  whether  amounts  of 
cost  are  material  or  immaterial,  the 
following  criteria  shall  be  considered 
where  appropriate;  no  one  criterion  is 
necessarily  determinative: 

(a)  The  absolute  dollar  amount 
involved.  The  larger  the  dollar  amount, 
the  more  likely  that  it  will  be  material. 

(b)  The  amount  of  contract  cost 
compared  with  the  amount  under 
consideration.  The  larger  the  proportion 
of  the  amount  under  consideration  to 
contract  cost,  the  more  likely  it  is  to  be 
material. 

(c)  The  relationship  between  a  cost 
item  and  a  cost  objective.  Direct  cost 
items,  especially  if  the  amounts  are 
themselves  part  of  a  base  for  allocation 
of  indirect  costs,  will  normally  have 
more  impact  than  the  same  amount  of 
indirect  costs. 

(d)  The  impact  on  Government 
funding.  Changes  in  accounting 
treatment  will  have  more  impact  if  they 
influence  the  distribution  of  costs 
between  Government  and  non- 
Govemment  cost  objectives  than  if  all 
cost  objectives  have  Government 
financial  support. 

(e)  The  cumulative  impact  of 
individually  immaterial  items.  It  is 
appropriate  to  consider  whether  such 
impacts 

(1)  Tend  to  offset  one  another,  or 

(2)  Tend  to  be  in  the  same  direction 
and  hence  to  accumulate  into  a  material 
amount. 

(f)  The  cost  of  administrative 
processing  of  the  price  adjustment 
modification  shall  be  considered.  If  the 
cost  to  process  exceeds  the  amount  to 
be  recovered,  it  is  less  likely  the  amount 
will  be  material. 

9903.306  Interpretations 

In  determinmg  amounts  of  increased 


costs  in  the  clauses  at  9903.201-4(a). 
Cost  Accounting  Standards,  9903.201- 
4(c),  Disclosure  and  Consistency  of  Cost 
Accounting  Practices,  and  9903.201-4(d). 
Consistency  in  Cost  Accounting,  the 
following  considerations  apply: 

(a)  Increased  costs  shall  be  deemed  to 
have  resulted  whenever  the  cost  paid  by 
the  Government  results  from  a  change  in 
a  contractor's  cost  accounting  practices 
or  from  failure  to  comply  with 
applicable  Cost  Accounting  Standards, 
and  such  cost  is  higher  than  it  would 
have  been  had  the  practices  not  been 
changed  or  applicable  Cost  Accounting 
Standards  complied  with. 

(b)  If  the  contractor  under  any  fixed- 
price  contract,  including  a  firm  fixed- 
price  contract,  fails  during  contract 
performance  to  follow  its  cost 
accounting  practices  or  to  comply  with 
applicable  Cost  Accounting  Standards, 
increased  costs  are  measured  by  the 
difference  between  the  contract  price 
agreed  to  and  the  contract  price  that 
would  have  been  agreed  to  had  the 
contractor  proposed  in  accordance  with 
the  cost  accounting  practices  used 
during  contract  performance.  The 
determination  of  the  contract  price  that 
would  have  been  agreed  to  will  be  left 
to  the  contracting  parties  and  will 
depend  on  the  circumstances  of  each 
case. 

(c)  The  statutory  requirement 
underlying  this  interpretation  is  that  the 
United  States  not  pay  increased  costs, 
including  a  profit  enlarged  beyond  that 
in  the  contemplation  of  the  parties  to  the 
contract  when  the  contract  costs,  price, 
or  profit  is  negotiated,  by  reason  of  a 
contractor's  failure  to  use  applicable 
Cost  Accounting  Standards,  or  to  follow 
consistently  its  cost  accounting 
practices.  In  making  price  adjustments 
under  the  Cost  Accounting  Standards 
clause  at  9903.201-4(a)  in  fixed  price  or 
cost  reimbursement  incentive  contracts, 
or  contracts  providing  for  prospective  or 
retroactive  price  redetermination,  the 
Federal  agency  shall  apply  this 
requirement  appropriately  in  the 
circumstances. 

(d)  The  contractor  and  the  contracting 
officer  may  enter  into  an  agreement  as 
contemplated  by  subdivision  (a)(4)(ii)  of 
the  Cost  Accounting  Standards  clause  at 
9903.201 -4{a).  covering  a  change  in 
practice  proposed  by  the  Government  or 
the  contractor  for  all  of  the  contractor's 
contracts  for  which  the  contracting 
officer  is  responsible,  provided  that  the 
agreement  does  not  permit  any  increase 
in  the  cost  paid  by  the  Government. 
Such  agreement  may  be  made  final  and 
binding,  notwithstanding  the  fact  that 
experience  may  subsequently  establish 


that  the  actual  impact  of  the  change 
differed  from  that  agreed  to, 

(e)  An  adjust.ment  to  the  contract 
price  or  of  cost  allowances  pursuant  to 
the  Cost  Accounting  Standards  clause  at 
9903. 201 -4(a)  may  not  be  required  when  . 
a  change  in  cost  accounting  practices  or 
a  failure  to  follow  Standards  or  cost 
accounting  practices  is  estimated  to 
result  in  increased  co<-ts  being  paid 
under  a  particular  contract  by  the 
United  States.  This  circumstance  may 
arise  when  a  contractor  is  performing 
two  or  more  covered  contracts,  and  the 
change  or  failure  affects  all  such 
contracts.  The  change  or  failure  may 
increase  the  cost  paid  under  one  or  more 
of  the  contracts,  while  decreasing  the 
cost  paid  under  one  or  more  of  the 
contracts.  In  such  case,  the  Government 
will  not  require  price  adjustment  for  any 
increased  costs  paid  by  the  United 
States,  so  long  as  the  cost  decreases 
under  one  or  more  contracts  are  at  least 
equal  to  the  increased  cost  under  the 
other  affected  contracts,  provided  that 
the  contractor  and  the  affected 
contracting  officers  agree  on  the  method 
by  which  the  price  adjustments  are  to  be 
made  for  all  affected  contracts.  In  this 
situation,  the  contracting  agencies 
would,  of  course,  require  an  adjustment 
of  the  contract  price  or  cost  allowances. 
as  appropriate,  to  the  extent  that  the 
increases  under  certain  contracts  were 
not  offset  by  the  decreases  under  the 
remaining  contracts, 

(f)  Whether  cost  impart  is  recognized 
by  modifying  a  single  contract,  several 
but  not  all  contracts,  or  all  contracts,  or 
any  other  suitable  technique,  is  a 
contract  administration  matter.  The  Cost 
Accounting  Standards  rjles  do  not  in 
any  way  restrict  the  capacity  of  the 
parties  to  select  the  method  by  which 
the  cost  impact  attnbutable  to  a  change 
in  cost  accounting  practice  is 
recognized. 

9903.307    Cost  Accounting  Standards 
Preambles. 

Preambies  to  the  Cost  Accounting 
Standards  published  by  the  original  Cost 
Accounting  Standards  Board,  as  well  as 
those  preambles  published  by  the 
signatories  to  the  Federal  Acquisition 
Regulation  respecting  changes  made 
under  their  regulatory  authorities,  are 
available  by  writing  to  the:  Publications 
Office,  Office  of  Administration, 
Executive  Office  of  the  President,  725 
17th  Street  \W,,  room  2200, 
Washington,  DC  20500,  or  by  calling 
(202)  395-7332. 
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PART  9904-COST  ACCOUNTING 
STANDARDS 

9904.400  ( Reserved  1 

9904.401  Co«f  accounting  Btandard— 
consistency  In  estimating,  accumulating 
and  reporting  costs. 

990*.401-10    [Reserved] 

9904.401-20    Purpose. 

The  purpose  of  this  Cost  Accounting 
Standard  is  to  ensure  that  each 
contractor's  practices  used  in  pstirr.Hting 
costs  for  a  proposal  are  consistent  with 
cost  accounting  practices  used  by  him  m 
accumulating  and  reporting  costs. 
Consistency  in  the  application  of  cost 
accounting  practices  is  necessary  to 
enhance  the  likelihood  that  comparable 
transactions  are  treated  alike  With 
respect  to  individual  contracts,  the 
consistent  application  of  cost  accounting 
practices  will  facilitate  the  preparation 
of  reliable  cost  estimates  used  m  pricing 
a  proposal  and  their  comparison  with 
the  costs  of  performance  of  the  resulting 
contract.  Such  comparisons  provide  one 
important  basis  for  financial  control 
over  costs  during  contract  performance 
and  aid  in  establishing  accountability 
for  cost  in  the  manner  agreed  to  by  both 
parties  at  the  time  of  contracting  The 
comparisons  also  provide  an  im.proved 
basis  for  evaluating  estimating 
capabilities. 

9904.401-30     Definitions. 

(a)  The  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard.  Other  terms  defined 
elsewhere  in  this  Part  99  shall  have  the 
meanings  ascribed  to  them  in  those 
definitions  unless  paragraph  (b)  of  this 
subsection,  requires  otherwise 

{11  Accumulating  costs  means  the 
collecting  of  cost  data  in  an  organized 
manner,  such  as  throueh  a  system  of 
accounts. 


{2)  Adujl  cost  means  an  amount 
determined  on  the  basis  of  cost  incurred 
(as  distinguished  from  forecasted  cost). 
including  standard  cost  properly 
adjusted  for  applicable  variance. 

{3]  Estimating  costs  means  the 
process  of  forecasting  a  future  result  in 
terms  of  cost,  based  upon  information 
available  at  the  time. 

(4)  Indirect  cost  pool  means  a 
grouping  of  incurred  costs  identified 
with  two  or  more  objectives  but  not 
identified  specifically  with  any  final  cost 
obipcti\e. 

(5)  Pricing  means  the  process  of 
establishing  the  amount  or  amounts  to 
be  paid  in  return  for  goods  or  services. 

(6)  Proposal  means  any  offer  or  other 
submission  used  as  a  basis  for  pricing  a 
contract,  contract  modification  or 
termination  settlement  or  for  securing 
payments  thereunder. 

(7)  Reporting  costs  means  provision  of 
cost  information  to  others. 

(bl  The  following  modifications  of 
terms  defined  elsewhere  in  this  Chapter 
99  are  appiiidble  to  this  Standard:  None. 

9904.401-40     Fundamental  requirement 

(ai  A  contractor's  practices  used  in 
estimating  costs  in  pricing  a  proposal 
shall  be  consistent  with  his  cost 
accounting  practices  used  in 
accum.ulating  and  reporting  costs. 

(b)  A  contractor's  cost  accounting 
practices  used  in  accumulating  and 
reporting  actual  costs  for  a  contract 
shall  be  consistent  with  his  practices 
used  in  estimating  costs  in  pricing  the 
related  proposal. 

(c)  The  grouping  of  homogeneous 
(osts  in  estimates  prepared  for  proposal 
purposes  shall  not  per  se  be  deemed  an 
inconsistent  application  of  cost 
accounting  practices  under  paragraphs 
(a)  and  (bj  of  this  section  when  such 
costs  are  accumulated  and  reported  in 


greater  detail  on  an  actual  cost  basis 

durinc  contract  performance, 

9904  401-SC'     Techroque*  toi  application 

(a)  The  standard  allows  grouping  of 
homogeneous  costs  in  order  to  cover 
those  cases  where  it  is  not  practicable  to 
estimate  contract  costs  by  individual 
cost  element  or  function.  However,  costs 
estimated  for  proposal  purposes  shall  be 
presented  in  such  a  manner  and  in  such 
detail  that  any  significant  cost  can  be 
compared  with  the  actual  cost 
accumulated  and  reported  therefor.  In 
any  event  the  cost  accounting  practices 
used  in  estimating  costs  in  pricing  a 
proposal  and  in  accumulating  and 
reporting  costs  on  the  resulting  contract 
shall  be  consistent  with  respect  to: 

(1)  The  classification  of  elements  or 
functions  of  cost  as  direct  or  indirect; 

(2)  The  indirect  cost  pools  to  which 
each  element  or  function  of  cost  is 
charged  or  proposed  to  be  charged:  and 

(3)  The  methods  of  allocating  indirect 
costs  to  the  contract. 

(b)  Adherence  to  the  requirement  of 
9904.401-40(a)  of  this  standard  shall  be 
determined  as  of  the  date  of  award  of 
the  contract,  unless  the  contractor  has 
submitted  cost  or  pricing  data  pursuant 
to  10  U.S.C.  2306a  or  41  U.S.C.  254(d) 
(Pub.  L.  87-653).  in  which  case 
adherence  to  the  requirement  of 
9904.401-40(a)  shall  be  determined  as  of 
the  date  of  final  agreement  on  price,  as 
shown  on  the  signed  certificate  of 
current  cost  or  pricing  data. 
Notwithstanding  9904. 401 -40(b),  changes 
in  established  cost  accounting  practices 
during  contract  performance  may  be 
r"Trie  !"  R'~rprdR"rp  w'*h  part  99. 

9904.40 1-6G     lllustratlon&. 

(a)  The  following  examples  are 
illustrative  of  applications  of  cost 
accounting  practices  which  are  deemed 
to  be  consistent. 


Practices  used  in  estimating  costs  for  proposals 


Contractor  estimates  ar  average  di'pct  labo'  ^ate  for  manufacturing  direcl 
labor  by  labc  categor,  or  hjoction 

Conirac!  estima'es  an  averaoe  cos^  *»'  -"-or  sta^aa-n  na-flware  items, 
incluOing  nuts,  tx)(!s   washers,  elc 

Contractor  uses  an  es^malea  rate  for  mar>o*actufing  ove'^fac  !c  r>t.  aopi'fd 
to  an  estimated  Oi'ecl  lacor  tiase  He  .Oent'ties  tre  rter^s  r,-ic'LX)e<l  i'"  ^n 
estimate  o'  man<jiactjnng  overbad  and  p'ovndes  sucportjng  aata  'cv  '^>e 
estimated  direct  iador  tiase 


Practices  used  in  accumulating  and  reportirtg  costs  of  contract  perfofmance 


1.  Contractor  records  manufacturing  direcl  latwf  based  on  actual  cost  for  eech 
individual  and  collects  such  costs  by  laDor  category  or  function 

2  Contractor  records  actual  cos)  lor  minor  standard  hardware  items  tiased  upon 
invoices  or  material  transfer  shps 

3  Contractor  accounts  for  manofacturmg  overt>e8d  by  irKhvxJual  items  of  cost 
wtiicn  are  accumulated  in  a  cost  poo*  allocated  to  Imal  cost  obiectrves  on  a 
direct  latx)'  base 


(b)  The  following  exampl 
consistent. 


es  are 


illustrative  of  application  of  cost  accounting  practices  which  are  deemed  not  to  be 


U1B6 
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Practice!!  usad  (or  estsnating  costs  tor  p«oposats 


FVackces  used  in  aocumuiating  and  fepcxing  cosis  o«  confr^a  perHjtraoce 


.   Contractor   estimates    a    lotai   Oollar   anxxjn*   lor   eogmeenng    iat<j(    ^---ich 

'or^Ti.z-o'  ■y-'^-i  '<y<  p«ovx)e  sttoc'Nx;  a^'a   ••x'-onc;!'"^  tfus  amoufit  to  the 
•f^T^a**^  '^'f  »-<i?  w~i<?  »^-gw  ♦•- • '--a  ^'o«  COM  lunctions  (or  which  he  *(• 

Cvx*ac>c»  9n!i»ra«es  a^giraenrc   :=>t<w  >r  oosi  lurx:tion.  l«  <irt/htnq.  produc- 

i;o"tiso'.o<  w-TaJes  a  s*~ci-   -OL-d*  arf^junt  (or  machintng  cost  to  cover  labor, 


4.  Co**actoi   < 

desiQ^«vj  c"" 


•"i,OU''ltS    <c» 


engtneenng 
•■♦>'  oq,  etc. 


laiO'   ty   cosi   tunct'on,  i  e,   ctra'Ttng. 


5.  CoMlraclor  aocumi/latss  lo'jJ  engirveertng  latxx  ^  on«  undiftefen'jaierf  ac- 
count. 

6.  Cootractof  recorcs  sewaie^  the  actual  costs  ot  machimng  tatiof  gr^  msif-ml 
as  direct  costs.  a~?  'aco  over^iaa  as  'ndifect  costs 


99O4  40';-*!     inJerpr«t«t»on. 

.  ^l  «*,)4  4'^1.  Uist  AccounfTS 
S'andard — Cor?isi<?nc>  in  Estmij:irg. 
Accumoiati/tK  and  Reporting  Cost*. 
requirps  m  Q9»;«  401 -W  that  a 
contractors    pr3ct'c«'s  used  in 
estimating  co^ts  in  prxing  a  (mjposal 
shall  be  coosisten:  Mith  his  cost 
accounting  prartices  used  in 
accumulating  and  reparttng  costs." 

(b)  In  estimating  the  cost  oi  direct 
material  rvquirp^ien's  for  a  contract,  it 
is  a  common  practice  to  first  estimate 
the  cost  of  the  actual  quantities  to  be 
incorporated  m  end  itrnn.  P'o\''sinrs 
are  then  made  for  ad<litiorKil  d;r^■  i 
matenaJ  co^ts  t£!  cover  exp-**.!-'!:! 
materiHl  looses  ?>x:h  an  tno-ip  wi.,?i 
occur,  for  exdmple.  w^pn  :'PTn3  it^^: 
9crapp*>d,  fd:!  'o  mept  !»ci«^::r.!  atians,  are 
lost,  c  jr.?..T»ed  in  the  truiriufjcturiryj 
process,  or  destm)r*»d  m  *<>s':r.g  and 
qualifjcafjon  proce*8¥».  The  cos'  of 
some  or  aii  of  such  acktitt'-iridi  tiir^^ct 
material  r€>quir*?mer;ts  is  oftpn  estimated 
by  the  app;,cdtton  ot  op«  o-  nore 
penjentage  factors  to  the  tolal  cost  of 
basic  direct  ma'.enai  r-'qutrprrtentsor  fo 
some  other  b-ae. 

(c)  Questions  "iHi  ^  i'-'^-Q  aa  to 
whether  the  a::u.T:u.d:.on  of  direct 
material  costs  in  an  raidifferentiated 
account  where  a  contractor  estinvates  a 
significant  p^rt  oi  ?uch  costs  by  means 
of  perrj*ntii5»  fa  ta^t.  is  :n  corepHance 
with  99C4  4ul.  "I'r.-j  r.-..^-^:  serious 
questions  pertain  to  such  percentage 
factors  which  are  not  s«ipported  by  the 
contra '-'T  '*r'.h  accormting.  statistical, 
orot-hf-   .  =r  vriri:  jata  from  past 
exper;&ri.s,  rtot  by  a  program  to 
accumulate  actoal  costs  for  comparison 
with  such  percentage  estimates.  The 
accumulation  of  direct  costs  in  an 
undifferentiated  account  in  this 
circumstance  is  a  cost  accounting 
practice  whit:h  is  not  consistent  with  the 
practice  of  estimating  a  significant  part 
of  costs  by  means  of  percentage  factors. 
This  situation  is  virtually  identical  with 
that  described  in  Illustration  9904.401- 
60fbW5).  which  deals  with  labor. 

{d)  9904.401  does  not,  however, 
prescribe  the  amount  of  detail  required 
in  accumulating  and  reporting  costs.  The 
amount  of  detail  required  may  vary 


considerably  depending  on  the 
percentage  factors  used,  the  data 
presented  in  iustification  or  lack  thereof, 
and  the  significance  of  each  situation. 
Accordingly,  it  is  neither  appropriate 
nor  practical  to  prescribe  a  single  set  of 
accounting  practices  which  would  be 
consistent  in  all  situations  with  the 
practices  of  estimating  direct  material 
costs  by  percentage  factors.  Therefore, 
the  amount  of  accounting  and  statistical 
detail  to  be  required  and  maintained  in 
accounting  for  this  portion  of  direct 
material  costs  has  been  and  continues  to 
be  a  matter  to  be  decided  by 
Government  procurement  authorities  on 
the  basis  of  the  individual  facts  and 
circumstances 

9904.40t-«2    Exemption. 
None  for  this  Standard. 

'^9C4  «0''  •■•»?,2     f-f  ect.iv«  oata. 
This  Standard  is  effective  as  of  April 

17    1QQ2 
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9904.402-24;     Purpose. 

The  purpose  of  this  standard  is  to 
requu^  that  each  type  of  cost  is 
allocated  only  once  and  on  only  one 
basis  to  any  contract  or  other  cost 
objective.  The  criteria  for  determining 
the  allocation  of  costs  to  a  product, 
contract,  or  other  cost  objective  should 
be  the  same  for  all  similar  objectives. 
Adherence  to  these  cost  accounting 
concepts  is  necessary  to  guard  against 
the  overcharging  of  some  cost  objectives 
and  to  prevent  double  counting.  Double 
counting  occurs  most  commonly  when 
cost  items  are  allocated  directly  to  a 
cost  objective  without  eliminating  like 
cost  items  from  indirect  cost  pools 
which  are  allocated  to  that  cost 
objective. 

9904.402-30    Deflnmor.s 

(a)  The  following  are  definitions  of 
terms  which  are  prominent  in  this 
standard.  Other  terms  defined 
elsewhere  in  this  Part  99  shall  have  the 
meanings  ascribed  to  them  in  those 


definitions  unless  paragraph  lb)  of  this 
section  requ'res  olherwl&^. 

(i  j  Allocate  means  to  assign  an  item 
of  cost,  or  a  group  of  items  of  cost,  to 
one  or  more  cost  objectives.  This  tprm 
includes  both  direct  assignment  of  cost 
and  the  reassignment  of  a  share  from  «n 
indirect  cos!  pool. 

(2)  Cost  obiective  means  a  functfon, 
organizational  subdivision,  conb^ct.  or 
other  work  unit  for  which  cost  data  are 
desired  and  for  which  provision  is  maAe 
to  accumulate  and  measure  the  cost  fo 
processes,  products,  jobs,  capitalized 
proiecls.  etc. 

!3j  Direct  cost  means  any  cost  which 
i-i  identified  speafically  with  a 
particular  final  cost  objective.  Direct 
c  osts  are  not  limited  to  items  which  dr»^ 
incorporated  in  the  end  product  as 
matenai  or  labor.  Costs  identified 
specifically  with  a  contract  are  direct 
costs  of  that  contract.  All  costs 
identified  specifically  with  other  fuiu! 
cost  objectives  of  the  contractor  are 
di.-ect  costs  of  those  cost  objectives. 

(4)  Final  cost  objective  means  a  cost 
objective  which  has  allocated  to  it  both 
direct  and  indirect  costs,  and  in  the 
contractor's  accumulation  system,  is  one 
of  the  final  accumulation  points. 

(5)  Indirect  cost  means  any  cot>f  noi 
directly  identified  with  a  single  final 
cost  obiective,  but  identified  with  two  or 
more  final  cost  objectives  or  with  at 
least  one  intennediate  cost  objective. 

(6)  Indirect  cost  pool  means  a 
grouping  of  incurred  costs  identified 
with  two  or  .Ticre  cost  objectives  but  not 
sperificaliy  identified  with  any  final  cost 
objective. 

fb)  The  following  modifications  of 
te.-T-is  defined  elsewhere  in  this  chapt-T 
'^  are  rTpph'  able  to  this  Standard:  None. 

9904  402-40    Fundamenta*  requtremerrt. 

All  costs  incurred  for  the  same 
purpose,  in  like  circumstances,  are 
either  direct  costs  only  or  indirect  costs 
only  with  respect  to  final  cost 
objectives.  No  final  cost  objective  shall 
have  allocated  to  it  as  an  indirect  cost 
any  cost,  if  other  costs  incurred  for  the 
same  purpose,  in  like  circumstances, 
have  been  included  as  a  direct  cost  of 
that  or  any  other  final  cost  objective. 
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Further,  no  Tinal  cost  objective  shall 
have  allocated  to  it  as  a  direct  cost  any 
cost,  if  other  costs  incurred  for  the  same 
purpose,  in  like  circumstances,  have 
been  included  in  any  indirect  cos!  poo! 
to  be  allocated  to  that  or  any  other  finai 
cost  objective 

9904.402-50    Techntques  tor  application. 

(a)  The  Fundamental  Requirement  is 
stated  in  terms  of  cost  incurred  and  is 
equally  applicable  to  estimates  of  costs 
to  be  incurred  as  used  in  contract 
proposals. 

(b)  The  Disclosure  Statement  to  be 
submitted  by  the  contractor  will  requi.'e 
that  he  set  forth  his  cost  accounting 
practices  with  regard  to  the  distinction 
between  direct  and  indirect  costs.  In 
addition,  for  those  types  of  cos!  which 
are  sometimes  accounted  for  as  direct 
and  sometimes  accounted  for  as 
indirect,  the  contractor  will  set  forth  in 
his  Disclosure  Statement  the  specific 
criteria  and  circumstances  for  making 
such  distinctions,  in  essence,  the 
Disclosure  Statement  submitted  by  the 
contractor,  by  distinguishing  between 
direct  and  indirect  costs,  and  by 
describing  the  criteria  and 
circum.stances  for  allocating  those  items 
which  are  sometimes  direct  and 
sometimes  indirect,  will  be 
determinative  as  to  whether  or  not  costs 
are  incurred  for  the  same  purpose. 
Disclosure  Statement  as  used  herein 
refers  to  the  statement  required  to  be 
submitted  by  contractors  as  a  condition 
of  contracting  as  set  forth  in  subpart 
9903.2 

(c)  In  the  event  that  a  contractor  has 
not  submitted  a  Disclosure  Statement, 
the  determination  of  whether  specific 
costs  are  directly  allocable  to  contracts 
shall  be  based  upon  the  contractors 
cost  accounting  practices  used  at  the 
time  of  contract  proposal. 

(d)  Whenever  costs  which  serve  the 
same  purpose  cannot  equitably  be 
indirectly  allocated  to  one  or  more  final 
cost  objectives  in  accordance  with  the 
contractor's  disclosed  accounting 
practices,  the  contractor  may  either: 

(1)  Use  a  method  for  reassigning  all 
such  costs  which  would  provide  an 
equitable  distribution  to  all  final  cost 
objectives,  or 

(2)  Directly  assign  all  such  costs  to 
final  cost  objectives  with  which  they  are 
specifically  identified. 

In  the  event  the  contractor  decides  to 
make  a  change  for  either  purpose,  the 
Disclosure  Statement  shall  be  amended 
to  reflect  the  revised  accounting 
practices  involved 

(e)  Any  direct  cost  of  minor  dollar 
amount  may  be  treated  as  an  indirect 
cost  for  reasons  of  practicality  where 
the  accounting  treatment  for  such  cost  is 


consistently  applied  to  all  final  cost 
objectives,  provided  that  such  treatment 
produces  results  which  are  substantially 

the  same  as  the  results  which  would 
have  been  obtained  if  such  cost  had 
been  treated  as  a  direct  cost. 

9904.402-60    lllustrationa. 

(a)  Illustrations  of  costs  which  are 
incurred  for  the  same  purpose: 

(1)  Contractor  normally  allocates  all 
travel  as  an  indirect  cost  and  previously 
disclosed  this  accounting  practice  to  the 
Government.  For  purposes  of  a  new 
proposal,  contractor  intends  to  allocate 
the  travel  costs  of  personnel  whose  time 
ii  accounted  for  as  direct  labor  directly 
to  the  contract.  Since  travel  costs  of 
personnel  whose  time  is  accounted  for 
as  direct  labor  working  on  other 
contracts  are  costs  which  are  incurred 
for  the  same  purpose,  these  costs  may 
no  longer  be  included  within  indirect    ■ 
cost  pools  for  purposes  of  allocation  to 
any  covered  Government  contract. 
Contractor  8  Disclosure  Statement  must 
be  amended  for  the  proposed  changes  in 
accounting  practices. 

(2)  Contractor  normally  allocates 
planning  costs  indirectly  and  allocates 
this  cost  to  all  contracts  on  the  basis  of 
direct  labor.  A  proposal  for  a  new 
contract  requires  a  disproportionate 
amount  of  planning  costs.  The 
contractor  prefers  to  continue  to  allocate 
planning  costs  indirectly.  In  order  to 
equitably  allocate  the  total  planning 
costs,  the  contractor  may  use  a  method 
for  allocating  all  such  costs  which  would 
provide  an  equitable  distribution  to  all 
final  cost  objectives.  For  example,  he 
may  use  the  number  of  planning 
documents  processed  rather  than  his 
former  allocation  base  of  direct  labor. 
Contractor's  Disclosure  Statement  must 
be  amended  for  the  proposed  changes  in 
accounting  practices. 

(b)  Illustrations  of  costs  which  are  not 
incurred  for  the  same  purpose: 

(1)  Contractor  normally  allocates 
special  tooling  costs  directly  to 
contracts.  The  costs  of  general  purpose 
tooling  are  normally  included  in  the 
indirect  cost  pool  which  is  allocated  to 
contracts.  Both  of  these  accounting 
practices  were  previously  disclosed  to 
the  Government.  Since  both  types  of 
costs  involved  were  not  incurred  for  the 
same  purpose  in  accordance  with  the 
criteria  set  forth  in  the  Contractor's 
Disclosure  Statement,  the  allocation  of 
general  purpose  tooling  costs  from  the 
indirect  cost  pool  to  the  contract,  in 
addition  to  the  directly  allocated  special 
tooling  costs,  is  not  considered  a 
violation  of  the  standard. 

(2)  Contractor  proposes  to  perform  a 
contract  which  will  require  three 
firemen  on  24-hour  duty  at  a  fixed-post 


to  provide  protection  against  damage  to 
highly  inflammable  materials  used  on 
the  contract.  Contractor  presently  has  a 
firefighting  force  of  10  employees  for 
general  protection  of  the  plant. 
Contractor's  costs  for  these  latter 
firemen  are  treated  as  indirect  costs  and 
allocated  to  all  contracts;  however,  he 
wants  to  allocate  the  three  fixed-post 
firemen  directly  to  the  particular 
contract  requiring  them  and  also 
allocate  a  portion  of  the  cost  of  the 
general  firefighting  force  to  the  same 
contract.  He  may  do  so  but  only  on 
condition  that  his  disclosed  practices 
indicate  that  the  costs  of  the  separate 
classes  of  firemen  serve  different 
purposes  and  that  it  is  his  practice  to 
allocate  the  general  firefighting  force 
indirectly  and  to  allocate  fixed-post 
firemen  directly. 

0904  40;' 6'     inteT'-etstion. 

(a)  9904.402,  Cost  Accounting 
Standard — Consistency  in  Allocating 
Costs  Incurred  for  the  Same  Purpose, 
provides,  in  9904.402-40.  that  "  *  *  *  no 
final  cost  objective  shall  have  allocated 
to  it  as  a  direct  cost  any  cost,  if  other 
costs  incurred  for  the  same  purpose,  in 
like  circumstances,  have  been  included 
in  any  indirect  cost  pool  to  be  allocated 
to  that  or  any  other  final  cost  objective." 

(b)  This  interpretation  deals  with  the 
way  9904.402  applies  to  the  treatment  of 
costs  incurred  in  preparing,  submitting, 
and  supporting  proposals.  In  essence,  it 
is  addressed  to  whether  or  not.  under 
the  Standard,  all  such  costs  are  incurred 
for  the  same  purpose,  in  like 
circumstances. 

(c)  Under  9904.402.  costs  incurred  in 
preparing,  submitting,  and  supporting 
proposals  pursuant  to  a  specific 
requirement  of  an  existing  contract  are 
considered  to  have  been  incurred  in 
different  circumstances  from  the 
circumstances  under  which  costs  are 
incurred  in  preparing  proposals  which 
do  not  result  from  such  specific 
requirement.  The  circumstances  are 
different  because  the  costs  of  preparing 
proposals  specifically  required  by  the 
provisions  of  an  existing  contract  relate 
only  to  that  contract  while  other 
proposal  costs  relate  to  all  work  of  the 
contractor. 

(d)  This  interpretation  does  not 
preclude  the  allocation,  as  indirect 
costs,  of  costs  incurred  in  preparing  all 
proposals.  The  cost  accounting  practices 
used  by  the  contractor,  however,  must 
be  followed  consistently  and  the  method 
used  to  reallocate  such  costs,  of  course, 
must  provide  an  equitable  distribution 
to  all  final  cost  objectives. 
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9904.402-*J2    Eiempflon. 
None  for  this  Standard. 

9904 .4C2-63     Effective  <i»%m 

This  Standard  is  effecMve  a«  of  April 

17,  1992. 

•904.403     AUocaUooofnoiTMalf.ee 
expenses  to  segments. 

9904.403-10     (««»ery«di 

9904.403-20    Purpose. 

;  d ,  The  purpose  oi  this  Cost 
Accounting  Standard  is  to  estabiksh 
criteria  for  allocation  of  the  expeasea  of 
a  hojne  office  to  the  segments  of  the 
organization  based  on  the  beneficial  or 
causal  relationship  between  such 
exper-ses  and  the  receiving  segments.  It 
provides  for: 

(1)  Identification  of  expenses  for 
direct  allocation  to  segments  to  the 
maximum  extent  practical; 

(2)  AccumulatioQ  of  significant 
nondirectly  allocated  expenses  into 
logical  and  relatively  homogeneons 
pools  to  be  allocated  on  bases  reflecting 
the  relationship  of  the  expenses  to  the 
segments  concerned;  and 

(3)  Allocation  of  any  remaining  or 
residual  home  office  expenses  to  ell 
sesm^r.ts. 

Appropr  rf'e  irriptementation  of  this 
StandT-d  will  limit  the  amount  of  home 
offir  p  fxpf^nns  ciassiHed  as  residual  to 
the  exp<?T\ses  of  managing  the 
orsiruza^on  <is  a  whole. 

|b)  This  Standard  does  not  cover  the 
real'o:.<it;on  of  a  segment's  share  of 
home  office  expenses  to  contracts  and 
other  cost  obiectivoa. 

9904.403-30     OeTinittons. 

(a)  The  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard.  Other  terms  defined 
elsewhere  in  this  part  99  shall  have  the 
meanings  ascribed  to  them  in  those 
definitions  unless  paragraph  (b)  of  this 
subsection,  requires  othewwe. 

(1)  Allocate  means  to  asstgR  an  item 
of  cost,  or  a  group  of  items  of  cost  to 
one  or  more  cost  objectives.  This  term 
includes  both  direct  assignments  of  cost 
end  the  ^f>'.vs  err- Hnt  of  a  share  from  an 
inriir^r.'  ci:  st  pool. 

{2;  ti(  7»e  ^ntce  means  an  office 
rtsp  ,.".s  :j4«?  for  directing  or  managing 
two  or  more,  but  not  necessarily  all. 
segments  of  an  organization.  It  tj-pically 
establishes  policy  for,  and  provides 
giiidance  to  the  segments  in  their 
operations.  It  usualiy  performs 
management,  supervisory,  or 
administrative  functions,  and  may  also 
perform  service  functions  in  support  of 
the  operations  of  the  various  segments. 
An  organization  which  has  intermediate 
levels,  such  as  groups,  may  have  several 


home  offices  which  report  to  a  common 
home  office.  An  Intermediate 
organization  may  be  both  a  segment  and 
a  home  office. 

(3)  Operating  revenue  means  amounts 
accrued  or  chaise  to  customers,  clients. 
and  tenants,  for  the  sale  of  products 
manufactured  or  purchaaed  for  resale, 
for  services,  and  for  rentals  of  property 
held  primarily  for  leasing  to  others,  it 
includes  both  reimbursable  costs  and 
fees  under  cost-type  contracts  and 
percentage-of-completion  sales  accruals 
except  that  it  includes  only  the  fee  for 
management  contracts  under  whii:h  the 
contractor  acts  essentially  as  an  agent 
of  the  Government  in  the  erection  or 
operation  of  Government-owned 
facilities.  It  excludes  incidental  interest, 
dividends,  royalty,  and  rental  income, 
and  proceeds  from  the  sale  of  assets 
used  in  the  business. 

(4)  Segment  means  one  of  two  or  more 
divisions,  product  departments,  plants, 
or  other  subdivisions  of  an  organization 
reporting  directly  to  a  home  office, 
usually  identified  with  responsibility  for 
profit  and/or  producing  a  product  or 
service.  The  term  includes  Governme.'-.t 
owned  contractor-operated  (GOCOj 
facilities,  and  )oint  ventures  and 
subsidiaries  (domestic  and  foreign]  in 
which  the  oi^aaizatton  has  a  majority 
ownership.  The  terra  also  indudes  those 
joint  ventures  and  subsidiaries 
(domestic  and  foreignj  in  which  the 
organizatioa  has  less  than  a  majority  of 
ownership,  but  over  which  it  exercises 
control. 

(5)  Taagibie  txipitaJ  asset  means  an 
asset  that  has  physical  substance,  more 
than  minimal  value,  and  is  expected  to 
be  held  by  an  enterprise  for  continued 
use  or  possession  beyond  the  current 
accounting  period  for  the  services  it 
yields. 

(b)  The  following  modificatiooa  of 
terms  defined  elsewhere  in  this  Chapter 
99  are  applicable  to  this  Standard:  None. 

WOi  -tOi-iO    fufxflamental  requirement. 

(a)  (1)  Home  office  expenses  shall  be 
allocated  on  the  basis  of  the  beneficial 
or  causal  relationship  between 
supporting  and  receiving  activities.  Such 
expejises  shall  be  allocated  directly  to 
segments  to  the  maximum  extent 
practical  Expenses  not  directly 
allocated,  if  significant  in  amount  and  in 
relation  to  total  home  office  expenses, 
shall  be  grouped  in  logical  and 
homogeneous  expense  pools  and 
allocated  pursuant  to  paragraph  (b)  of 
this  subsection.  Such  allocations  shall 
minimize  to  the  extent  practical  the 
amount  of  expenses  which  may  be 
categorized  as  residual  (those  of 
managing  the  organization  as  a  whole). 
These  residual  expenses  shall  be 


allocated  pursuant  to  parajyaph  (cj  of 
this  subsection. 

(2)  No  segirsenl  shall  have  allccited  to 
it  as  an  indirect  cost,  either  through  a 
hom':5jierK?oas  expense  pool,  or  the 
residual  expense  pool,  any  cost  if  ctner 
costs  incurred  for  the  same  purpose 
have  been  allocated  directly  to  that  or 
any  other  segment. 

fb)  The  following  subparagraphs 
provide  rntpria  for  allocation  of  groups 
of  home  office  expenses. 

[ll  Centralized  service  functions. 
F..xppnses  of  centralized  service 
functions  performed  by  a  home  office  for 
its  segments  shall  be  allocated  to 
segments  on  the  basis  of  the  service 
fum'shed  to  or  received  by  each 
segment.  Centralired  service  functions 
performed  by  a  home  office  for  its 
segments  are  considered  to  consist  of 
specific  functions  which,  but  for  the 
existence  of  a  home  office,  would  be 
performed  or  acquired  by  some  or  all  of 
the  sejjments  individually.  Examples 
include  centrally  performed  personnel 
administratjoTi  and  centralized  dala 
prnressing. 

(2j  Staff  management  of  certain 
specific  activities  of  segments.  The 
expenses  incurred  by  a  home  office  for 
staff  management  or  policy  guidance 
functions  which  are  significant  m 
amount  and  in  relation  to  total  home 
office  expenses  shall  be  allocated  to 
segments  receiving  more  than  a  minimal 
benefit  over  a  base,  or  bases, 
representative  of  the  total  specific 
activity  being  managed.  Staff 
management  or  policy  guidance  to 
segments  is  commonly  provided  in  the 
overall  direction  or  support  of  the 
performance  of  discrete  segment 
activities  such  as  manufacturing. 
accounting,  and  engineering  (but  sec- 
paragraph  [bl[6)  of  this  subsection). 

(3J  Line  management  of  particular 
segments  or  groups  of  segments.  The 
expense  of  line  management  shall  be 
allocated  only  to  the  particular  segmt  ni 
or  group  of  segments  which  are  being 
managed  or  supervised.  If  more  than  one 
segment  is  managed  or  supervised,  the 
expense  shall  be  allocated  using  a  base 
or  bases  representative  of  the  total 
activity  of  such  segments.  Line 
management  ts  considered  to  consist  of 
management  or  supervision  of  a  segment 
or  group  of  segments  as  a  whole. 

(4)  Central  payments  or  accruals. 
Cenlrai  payments  or  accruals  which  are 
made  by  a  home  office  on  behalf  of  its 
segments  shall  be  allocated  directly  to 
segments  to  the  extent  that  all  such 
payments  or  accruals  of  a  given  type  or 
class  can  be  identified  specifically  with 
individual  s^menls.  Central  payments 
or  accruals  are  those  which  but  for  ihe 
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existence  of  a  number  of  segments 
would  be  accrued  or  paid  by  the 
individual  segments  Common  examples 
include  centrally  paid  or  accrued 
pension  costs,  group  insurance  costs. 
State  and  local  income  taxes  and 
franchise  taxes,  and  pa^Tolls  paid  by  a 
home  office  on  behalf  of  its  segments. 
Any  such  types  of  payments  or  accruali 
which  cannot  be  identified  specifically 
with  individual  segments  shall  be 
allocated  to  benefitted  segments  using 
an  allocation  base  representative  of  the 
factors  on  which  the  total  payment  is 
based. 

(5) Independent  research  and 
development  costs  and  bid  and  proposal 
costs.  Independent  research  and 
development  costs  and  bid  and  proposal 
costs  of  a  home  office  shall  be  allocated 
in  accordance  with  9904  420. 

(61  Staff  management  not  identifiable 
With  any  certain  specific  activities  of 
segments.  The  expenses  incurred  by  a 
home  office  for  staff  management, 
supervisory,  or  policy  functions,  which 
are  not  identifiable  to  specific  activities 
of  segments  shall  be  allocated  in 
accordance  with  paragraph  (c)  of  this 
subsection  as  residual  expenses. 

[z]  Residual  expenses.  (1)  All  home 
office  expenses  which  are  not  allocable 
in  accordance  with  pa.-agraph  (a)  of  this 
subsection  and  paragraphs  (b|(l| 
through  (b)(5)  of  this  subsection  shall  be 
deemed  residua!  expenses  Typical 
res'.dual  expenses  are  those  for  the  chief 
executive,  the  chief  financial  officer,  and 
any  staff  which  are  not  identifiable  with 
specific  activities  of  segments  Residua! 
expenses  shall  be  allocated  to  all 
segments  under  a  home  office  by  means 
of  a  base  representative  of  the  total 
«."'!v;ty  of  such  segments,  except  where 
paragraph  (c)  (2)  or  (3)  of  this  subsection 
applies. 

(2)  Residual  expenses  shall  be 
allocated  pursuant  to  9904  403-50{c)(l)  if 
the  total  amount  of  such  expenses  for 
the  contractor's  previous  fiscal  >ear 
(excluding  any  unallowable  costs  and 
before  eliminating  any  amounts  to  be 
allocated  in  accordance  with  paragraph 
{c)(3)  of  this  subsection!  exceeds  the 
amount  obtained  by  appiymg  tht 
following  percentagefsi  to  the  aggregaN 
operating  revenue  of  all  segments  for 
such  previous  year  3.35  percent  of  the 
first  $100  million.  095  percent  of  the 
next  $200  million;  0.30  percent  of  the 
next  $2.7  billion;  0.20  percent  of  all 
amounts  over  $3  billion.  The 
Determination  required  by  this 
paragraph  for  the  Ist  year  the  contractor 
is  subject  to  this  Standard  shall  be 
based  on  the  pro  forma  application  cf 
this  Standard  to  the  home  office 
expenses  and  aggregate  operating 


revenue  for  the  contractor  s  previous 
fiscal  year 

(3)  Where  a  particular  segment 
receives  significantly  more  or  less 
benefit  from  residual  expenses  than 
would  be  reflected  by  the  allocation  of 
such  expenses  pursuant  to  paragraph  [c] 
(1)  or  (2!  of  this  subsection  (see 
9904  403-50(dl).  the  Government  and  the 
contractor  may  agree  to  a  special 
hliocation  of  residual  expenses  to  such 
segment  commensurate  with  the 
benefits  received.  The  amount  of  a 
special  allocation  to  any  segment  made 
pursuant  to  such  an  agreement  shall  be 
exciudi-d  from,  the  pool  of  residual 
expenses  to  be  allocated  pursuant  to 
paragraph  (c)  (1)  or  (2)  of  this 
subsection,  and  such  segment's  data 
shall  be  excluded  from  the  base  used  to 
allocate  this  poo! 

9904.403-50    Techniques  for  application. 

(a)  (1)  Separate  expense  groupings 
will  ordinanly  be  required  to  implement 
9904  403-40  The  number  of  groupings 
vsi!!  depend  pnmanly  on  the  variety  and 
Significance  of  8er\'ice  and  management 
functions  performed  by  a  particular 
home  office.  Ordinarily,  each  service  or 
management  function  will  have  to  be 
separately  identified  for  allocation  by 
means  of  an  appropriate  allocation 
technique  However,  it  is  not  necessary 
to  identify  and  allocate  different 
functions  separately,  if  allocation  in 
accordance  with  the  relevant 
requirements  of  9904  403-^ b)  can  be 
made  using  a  com.mon  allocation  base. 
For  example,  if  the  personnel 
department  of  a  home  office  provides 
personnel  services  for  some  or  all  of  the 
segmen's  (a  centralized  service 
function)  and  also  established  personnel 
polic  es  for  the  same  segments  (a  staff 
manajjement  function),  the  expenses  of 
both  functions  could  be  allocated  over 
the  same  base  such  as  the  number  of 
personnel,  and  the  separate  functions  do 
not  have  to  be  identified. 

(2)  V\  here  the  expense  of  a  given 
function  is  to  be  a -located  by  means  of  a 
particular  allocation  base  all  segments 
shall  be  included  in  the  base  unless: 
(ij  Any  excluded  segment  did  not 
receive  significant  benefits  from,  or 
contriju'e  sigmfirantiy  to  the  cause  of 
the  expense  to  be  allocated  and. 

(ii)  Any  inciuaed  segment  did  receive 
Significant  benefits  from  or  contribute 
significantly  to  the  cause  of  the  expense 
in  question. 

(b)  (1)  Section  9904  403-60  illustrates 
various  expense  pools  which  may  be 
used  togedfier  vMth  appropriate 
allocation  bases-  The  allocation  of 
centralized  service  functions  shall  be 
governed  by  a  hierarchy  of  preferable 
allocation  techniques  which  represent 


beneficial  or  causal  relationships.  The 
preferred  representation  of  such 
relationships  is  a  measure  of  the  activity 
of  the  organization  performing  the 
function.  Supporting  functions  are 
usually  labor-oriented,  machine- 
oriented,  or  space-oriented.  Measures  of 
the  activities  of  such  functions 
ordinarily  can  be  expressed  in  terms  of 
labor  hours,  machine  hours,  or  square 
footage.  Accordingly,  costs  of  these 
functions  shall  be  allocated  by  use  of  a 
rate,  such  as  a  rate  per  labor  hour,  rate 
per  machine  hour  or  cost  per  square 
foot,  unless  such  measures  are 
unavailable  or  impractical  to  ascertain. 
In  these  latter  cases  the  basis  for 
allocation  shall  be  a  measurement  of  the 
output  of  the  supporting  function.  Output 
is  measured  in  terms  of  units  of  end 
product  produced  by  the  supporting 
function,  as  for  example,  number  of 
printed  pages  for  a  print  shop,  number  of 
purchase  ord*  rs  p-.>ce8sed  by  a 
purchasing  department,  number  of  hires 
by  an  employment  office, 

(2)  Where  neither  activity  nor  output 
of  the  supporting  function  can  be 
practically  measured,  a  surrogate  for  the 
beneficial,  or  causal  relationship  must 
be  selected.  Surrogates  used  to 
represent  the  relationship  are  generally 
measures  of  the  activity  of  the  segments 
receiving  the  service:  for  example,  for 
personnel  services  reasonsable 
surrogates  would  be  number  of 
personnel,  labor  hours,  or  labor  dollars 
of  the  segments  receiving  the  service. 
Any  surrogate  used  should  be  a 
reasonable  measure  of  the  services 
received  and.  logically,  should  vary  in 
proportion  to  the  services  received, 

(c)  (1)  Where  residual  expenses  are 
required  to  be  allocated  pursuant  to 
9904.403-40(c)(2l.  the  three  factor 
formula  described  below  must  be  used. 
This  formula  is  considered  to  result  in 
appropriate  allocations  of  the  residual 
expenses  of  home  offices.  It  takes  into 
account  three  broad  areas  of 
management  concern:  The  employees  of 
the  organization,  the  business  volume, 
and  the  capital  invested  in  the 
organization.  The  percentage  of  the 
residual  expenses  to  he  allocated  to  any 
segment  pursuant  to  the  three  factor 
formula  is  the  arithmetical  average  of 
the  following  three  percentages  for  the 
same  period. 

(i)  The  percentage  of  the  segment's 
payroll  dollars  to  the  total  payroll 
dollars  of  all  segments. 

(ii)  The  percentage  of  the  segment's 
operating  revenue  to  the  total  operating 
revenue  of  all  segments.  For  this 
purpose,  the  operating  revenue  of  any 
segment  shall  m  ;lntr  amounts  charged 
to  other  segments  and  shall  be  reduced 
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by  amounts  charged  by  other  segments 
for  purchases. 

(iii)  The  percentage  of  the  average  net 
book  value  of  the  sum  of  the  segment's 
tangible  capital  assets  plus  inventories 
to  the  total  average  net  book  value  of 
such  assets  of  all  segments.  Property 
held  primarily  for  leasing  to  others  shall 
be  excluded  from  the  computation.  The 
average  net  book  value  shall  be  the 
average  of  the  net  book  value  at  the 
beginning  of  the  organization's  fiscal 
year  and  the  net  book  value  at  the  end 
of  the  year. 

(d)  The  following  paragraphs  provide 
guidance  for  implementing  the 
requirements  of  9904.403-«)(c)(3). 

(1)  An  indication  that  a  segment 
received  significantly  less  benefit  in 
relation  to  other  segments  can  arise  if  a 
segment,  unlike  all  or  most  other 
segments,  performs  on  its  own  many  of 
the  functions  included  in  the  residual 
expense.  Another  indication  may  be 
that,  in  relation  to  its  size, 
comparatively  little  or  no  costs  are 
allocable  to  a  segment  pursuant  to 
q904.403-10(b)  (1)  through  (5).  Evidence 


of  comparatively  little  communication  or 
interpersonal  relations  between  a  home 
office  and  a  segment,  in  relation  to  its 
size,  may  also  indicate  that  the  segment 
receives  significantly  less  benefit  from 
residual  expenses.  Conversely,  if  the 
opposite  conditions  prevail  at  any 
segment,  a  greater  allocation  than  would 
result  from  the  application  of  9904.4(»- 
40(c)  (1)  or  (2)  may  be  indicated.  This 
may  be  the  case,  for  example,  if  a 
segment  relies  heavily  on  the  home 
office  for  certain  residual  functions 
normally  performed  by  other  segments 
on  their  own. 

(2)  Segments  which  may  require 
special  allocations  of  residual  expenses 
pursuant  to  9904.403-40(c)(3)  include, 
but  are  not  limited  to  foreign 
subsidiaries,  GOCO's,  domestic 
subsidiaries  with  less  than  a  majority 
ownership,  and  joint  ventures. 

(3)  The  portion  of  residual  expenses  to 
be  allocated  to  a  segment  pursuant  to 
9904.403-40(c)(3)  shall  be  the  cost  of 
estimated  or  recorded  efforts  devoted  to 
the  segments. 


(e)  Home  office  functions  may  be 
performed  by  an  organization  which  for 
some  purposes  may  not  be  a  part  of  the 
legal  entity  with  which  the  Government 
has  contracted.  This  situation  may  arise, 
for  example,  in  instances  where  the 
Government  contracts  directly  with  a 
corporation  which  is  wholly  or  partly 
owned  by  another  corporation.  In  this 
case,  the  latter  corporation  9er\'es  as  a 
"home  office,"  and  the  corporation  with 
which  the  contract  is  made  is  a 
"segment"  as  tho.se  terms  are  defined 
and  used  in  this  Standard.  For  purposes 
of  contracts  subject  to  this  Standard,  the 
contracting  corporation  may  only  accept 
allocations  from  the  other  corporation  to 
the  extent  that  such  allocations  meet  the 
requirements  set  forth  in  this  Standard 
for  allocation  of  home  office  expenses  to 
segments. 

9904.403-60    Illustrations. 

(a)  The  following  table  lists  some 
typical  pools,  together  with  illustrative 
allocation  bases,  which  could  be  used  in 
appropriate  circumstances: 


Home  office  expense  or  functtoo 


Centralized  service  functions: 

1  Personnel  admimstratioo 

2.  Data  processing  services 

3.  Centralized  purchasing  and  subcontracting 

4.  Centralized  warenousing _ 

5.  Company  aircraft  service _.!* 

6.  Central  telephorw  service 


lltustratTve  allocation  tjases 


1.  Number  ol  personnel,  labor  mou's,  payroi'  number  ot  fifes 

2.  Machine  time,  number  o<  recxx's 

3.  Numtjer  of  pufcfiase  orOers,  value  o'  pu'c-.ases  "u^be'  o<  ^e^•s 

4.  Square  footage,  value  of  material,  volume 

5.  Actual  Of  standard  rate  per  hour,   m^e    passenger 

6.  Usage  costs,  number  of  instruments. 


mile,  or   Similar  unit. 


(b)  The  selection  of  a  base  for  allocating  centralized  service  functions  shall  be  governed  bv  the  criteria  established  in 
9904.403-50(b). 

(c)  The  listed  allocation  bases  in  this  section  are  illustrative.  Other  bases  for  allocation  of  home  office  expenses  to 
segments  may  be  used  if  they  are  substantially  in  accordance  with  the  beneficial  or  casual  relationships  outlined  in 
9904.403-40. 


Home  office  expenses  Of  function 


Staff  management  of  specific  activities: 

1.  Personnel  management 

2  Manufacturing  policies,  (quality  control,  industrial  engineering,  production, 
scheduling,  tooling,  inspection  and  testing,  etc. 

3.  Engineering  policies „ 

4.  Matenal/ purchasing  policies .-...., 

5.  Marketing  policies _ 

Central  Payments  or  accruals: 

1.  Pension  expenses 

2.  Group  insurance  expenses „ , 

3.  State  and  local  income  taxes  and  franchise  taxes 


Illustrative  allocation  bases 


1.  Numt>ef  ol  personnel.  la£)or  hours,  payroll,  numoe'  of  f'tfes. 

2.  Manufactunng  cost  input,  manufacturing  direct  tabor. 

3.  Total  engineenng  costs,  engineering  direct  laixjr.  rj-noer  of  drawings. 

4.  Number  of  purchase  orders,  value  ol  purchases. 

5.  Sales,  segment  marketing  costs 

Y  Payroll  d»p!t^er  factor  on  which  to'ai  payment  is  based. 

Z\  Payroll  Of  Olher  laorj  on  wfjcn  total  payment  is  based 

3.  Any  base  Of  rtiethod  wnch  results  m  an  allocation  that  e^juais  or  approximates 
a  segrnent's  prtJ^rtionate  s.ha'e  o*  the  tax  imposed  by  the  lunsdia.on  in  which 
tf>e  segment  doe^t)osiness,  as  measured  by  tne  same  (aces  used  to 
determine  taxable  ify;ome  'or  that  jurisdiction 


9904.403-61     Interpretation. 

(a)  Questions  have  arisen  as  to  the 
'•equirements  of  9904.403,  Cost 
.Accounting  Standard,  Allocation  of 
riome  Office  Expenses  to  Segments,  for 
the  purpose  of  allocating  State  and  local 
income  taxes  and  franchise  taxes  based 


on  income  (hereinafter  collectively 
referred  to  as  income  taxes)  from  a 
home  office  of  an  organization  to  its 
segments. 

(b)  By  means  of  an  illustrative 
allocation  base  in  9904.403-60.  the 
Standard  provides  that  income  taxes  are 
to  be  allocated  by  "any  base  or  method 


which  results  m  an  allocation  that 
equals  or  approximates  a  segment's 
propoiiionate  share  of  the  tax  imposed 
by  the  jurisdiction  m  which  the  segment 
does  business,  as  measured  by  the  same 
factors  used  to  determine  taxable 
income  for  that  jurisdiction."  This 
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provision  contains  two  essential  criteria 
for  the  allocation  of  income  taxes  from  a 
home  office  to  segments.  First,  the  taxes 
of  any  particular  jurisdiction  are  to  be 
allocated  only  to  those  segments  that  di. 
business  in  the  taxing  jurisdiction 
Second,  where  there  is  more  than  one 
segment  In  a  taxing  jurisdiction,  the 
taxes  are  to  be  allocated  among  those 
segments  on  the  basis  of  "the  same 
fdctors  used  to  determine  the  taxable 
n.come  for  that  jurisdiction  "  The 
questions  that  have  arisen  relate 
primarily  to  whether  segment  book 
income  or  loss  is  a  '"factor"  for  this 
purpose. 

(c)  Most  States  tax  a  fraction  of  total 
organization  income,  rather  than  the 
book  income  of  segm.ents  that  do 
business  within  the  Slate  The  fraction  is 
calculated  pursuant  'o  a  formula 
prescribed  by  State  statute  In  these 
situations  the  book  income  or  loss  of 
individual  segments  is  not  a  factor  used 
to  determine  taxable  income  for  that 
jurisdiction  Accordingly,  in  States  tha» 
trtX  a  fraction  of  total  organization 
income,  rather  than  the  book  income  o'' 
segments  within  the  State,  such  book 
income  is  irrelevant  for  tax  allocatior 
purposes.  Therefore,  segment  book 
income  is  to  be  used  as  a  factor  in 
allocating  income  tax  expense  from  a 
home  office  to  segments  only  where  this 
a-mount  is  expressly  used  by  the  taxing 
jurisdiction  in  computing  the  income  tH> 

9904.403-62    Exemption 

(a)  Any  contractor  or  subcontractor 
who  was  not  previously  subject  to  this 
Standard  and  which  together  with  its 
subsidiaries  did  not  receive  net  awards 
of  negotiated  U.S.  Government 
contracts,  during  the  Federal  fiscal  year 
(October  1  through  September  30)  two 
years  prior  to  the  effective  date  of  this 
chapter  99.  totaling  more  than  SCiO 
million  is  exempt  from  this  Standard. 
This  exemption  shall  expire  as  of  the 
fourth  full  fiscal  year  of  the  contractor 
subsequent  to  the  effective  date  of  this 
Standard.  Any  contractor,  unless 
otherv\ise  exempt,  who  receives  a 
negotiated  Government  contract  during 
or  subsequent  to  that  fourth  fiscal  year 
shall  be  required  to  comply  a;  the  start 
of  his  first  cost  accounting  period 
following  receipt  of  that  award 

(b)  This  Standard  shall  not  apply  to 
contracts  and  grants  with  state,  local. 
and  Federally  recognized  Indian  tribal 
governments. 

9904.403-63    Effecttve  date 

This  Standard  is  effective  as  of  Apr;! 
17. 1992.  Contractors  with  prior  CAS- 
covered  contracts  with  full  coverage 
shall  continue  this  Standard's 
applicability  upon  receipt  of  a  contract 


to  which  this  Standard  is  applicable.  For 
contractors  with  no  previous  conlracts 
subject  to  this  Standard  this  Standard 
shall  be  applied  beginning  with  the 
contractor  8  next  full  fiscal  year 
beginning  after  the  receipt  of  a  contract 
to  which  this  Standard  is  appitcable- 

9904.404    Capttattratton  of  tBf>glble  asset*. 

9904.404-10    (Reaerved! 

9904.404^    Purpose 

This  Standard  requires  that  for 
purposes  of  cost  measurement, 
contractors  establish  and  adhere  to 
policies  with  respect  to  capitalization  of 
tangible  assets  which  satisfy  criteria  set 
forth  herein.  Normally,  cost 
measurements  are  based  on  the  concept 
of  enterprise  continuitj",  this  concept 
implies  that  major  asset  acquisitions 
will  be  capitalized,  so  that  the  cos! 
applicable  to  current  and  future 
accounting  periods  can  be  allocated  to 
cost  obiectives  of  those  periods.  A 
capitalization  poiic>  in  accordance  with 
this  Standard  will  facilitate 
measurement  of  costs  consistently  over 
!;mp 

9904.404-30     Deftnttions 

(a)  The  following  are  definitions  of 

terms  which  are  prom.inent  in  this 
Ftandard  Other  terms  defined 
elsewhere  m  this  Part  99  shall  have  the 
meanings  ascribed  to  them  In  those 
definitions  unless  paragraph  (b)  of  this 
subsection,  requires  otherwise. 

(1 )  Asspt  ncco-intahility  unit  means  a 
tangible  capital  asset  which  is  a 
component  of  plant  and  equipment  that 
IS  capitalized  when  acquired  or  whose 
replacement  is  capitalized  when  the  unit 
IS  removed,  transferred,  sold. 
abandoned,  demiolished.  or  otherwise 
disposed  of 

(2)  Original  comphment  of  low  cost 
equipment  means  a  group  of  items 
acquired  for  the  initial  outfitting  of  a 
tangible  capital  asset  or  an  operational 
unit,  or  a  new  addition  to  either.  The 
items  in  the  group  individually  cost  less 
than  the  minimum  amount  established 
by  the  contractor  for  capitalization  for 
the  c!a.s8es  of  a5.sels  acquired  but  in  the 
aggregate  they  represent  a  material 
investment.  The  group,  as  a  complement, 
1.S  expected  to  be  held  for  continued 
service  beyond  the  current  period.  Initial 
outfitting  of  the  unit  is  completed  when 
the  unit  is  ready  and  available  for 
normal  operations. 

(3)  Repairs  and  maintenance 
generally  means  the  total  endeavor  to 
obtain  the  evpected  service  during  the 
life  of  tangible  capital  assets. 
Maintenance  is  the  regularly  recurring 
activity  of  keeping  assets  in  normal  or 
expected  operating  condition  while 


repair  is  the  activity  of  putting  them 

back  in'o  ^\n..h  condition 

1-1 1  7i}r'c-hH-  <■!>/>',',,'/  (Tssct  means  an 
asset  tr,rti  hns  ptiysn  ai  substance,  more 
than  minimal  value,  and  i*>  »-«im-  ici!  to 
be  held  by  an  enifrfnHc  for  coniinut-d 
use  or  possession  btyorui  the  current 
accoun'^is  penod  for  Ihf  service  it 
yields 

(b)  The  following  modifications  of 
terms  defined  elsewhere  in  this  Chapter 
99  are  applicable  to  this  Standard:  None 

9904.404 -4C     FuAttamenU*  re<jiiU-em*nl. 

(a)  The  acquisition  ost  of  tangible 
capital  sssets  shall  \h-  capitalized. 
Capita li7.n'nir!  st.Hli  !»<•  based  upon  a 
written  (>(.iii>  th.ii  IS  r<  asonable  and 
Consisti-nOy  apfiUid 

(b)  The  contractor's  policy  shall 
designate  economic  and  physical 
characteristics  for  capitahzation  of 
tangible  assets. 

(1)  The  contractor's  policy  shall 
designate  a  minimum  service  life 
criterion,  which  shall  not  exceed  2 
years,  but  v^ich  may  be  a  shorter 
period.  The  policy  shall  also  designate  a 
minimum  acquisition  cost  criterion 
which  shall  not  exceed  $1,500.  but  which 
may  be  a  smaller  amount. 

(2)  The  contractor's  policy  may 
designate  other  specific  characteristics 
which  are  pertinent  to  his  capitalization 
policy  decisions  (e.g..  class  of  asset, 
physical  size,  identifiability  and 
controllability,  the  extent  of  integration 
or  independence  of  constituent  units). 

(3)  The  contractor's  policy  shall 
provide  for  identification  of  asset 
accountability  units  to  the  maximum 
extent  practical 

(4)  The  contractor's  policy  may 
designate  higher  minimum  dollar 
limitations  for  original  complement  of 
low  cost  equipment  and  for  betterments 
and  improvements  than  the  limitation 
established  in  accordance  with 
paragraph  (bKl)  of  this  subsection, 
provided  such  higher  limitations  are 
reasonable  in  the  contractor's 
circumstances. 

(c)  Tangible  assf'^    h.iu  be 
capitalized  when  both  of  the  criteria  In 
the  contractor's  policy  as  required  In 
paragraph  {b)(l)  of  this  subsection  are 
met,  except  that  assets  described  in 
subparagraph  (b)(4)  of  this  subsection 
shall  be  capitalized  in  accordance  with 
the  criteria  established  in  accordance 
with  that  paragrHph 

(d)  Costs  incurTL  a  subsequent  to  the 
acquisition  of  a  tangible  capital  asset 
which  result  in  extending  the  life  or 
increasing  the  prod  .!  i  v  <>  i !  that  asset 
(e.g..  betterments  ar  i  ii:  ;  rovements) 
and  which  meet  tht  .uLUactor's 
established  criteria  for  capitalization 
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shall  De  capitalized  with  appropriate 
accounting  for  replaced  asset 
accountability  units.  However,  costs 
incurred  for  repairs  and  maintenace  to  a 
tangible  capital  asset  which  either 
restore  the  asset  to.  or  maintain  it  at.  its 
normal  or  expected  service  life  or 
production  capacity  shall  be  treated  as 
costs  of  the  current  period. 

9904.404-50    T«chntqu««  for  application 

di  The  cos'  to  acquire  -j  'angiti.e 
capita:  asset  includes  the  purchase  price 
of  the  asset  and  costs  necessary  to 
prepare  the  asset  for  use. 

(1)  The  purchase  price  of  an  asset 
shall  be  adjusted  to  the  extent  practical 
by  premiums  and  extra  charges  paid  or 
discounts  and  credits  received  which 
properly  reflect  an  adjustment  in  the 
purchase  price. 

(i)  Purchase  price  is  the  consideration 
given  in  exchange  for  an  asset  and  is 
determined  by  cash  paid,  or  to  the 
extent  payment  is  not  made  in  cash,  in 
an  amount  equivalent  to  what  would  be 
the  cash  price  basis.  Where  this  amount 
is  not  available,  the  purchase  price  is 
determined  by  the  current  value  of  the 
consideration  given  in  exchange  for  the 
asset.  For  example,  current  value  for  a 
credit  instrument  is  the  amount 
immediately  required  to  settle  the 
obligation  or  the  amount  of  money 
which  might  have  been  raised  directly 
through  the  use  of  the  same  instrument 
employed  in  making  the  credit  purchase. 
The  current  value  of  an  equity  security 
is  its  market  value.  Market  value  is  the 
current  or  prevailing  price  of  the 
security  as  indicated  by  recent  market 
quotations.  If  such  values  are 
unavailable  or  not  appropriate  (thin 
market,  volatile  price  movement,  etc.). 
an  acceptable  alternative  is  the  fair 
value  of  the  asset  acquired. 

(ii)  Donated  assets  which,  at  the  time 
of  receipt,  meet  the  contractor's  criteria 
for  capitalization  shall  be  capitalized  at 
their  fair  value  at  that  time. 

(2)  Costs  necessary  to  prepare  the 
asset  for  use  include  the  cost  of  placing 
the  asset  in  location  and  bringing  the 
asset  to  a  condition  necessary  for 
normal  or  expected  use.  Where  material 
in  amount,  such  costs,  including  initial 
inspection  and  testing,  installation  and 
similar  expenses,  shall  be  capitalized. 

(bj  Tangible  capital  assets 
constructed  or  fabricated  by  a 
contractor  for  its  own  use  shall  be 
capitalized  at  amounts  which  include  all 
indirect  costs  properly  allocable  to  such 
assets  This  requires  the  capitalization 
of  general  and  administrative  expenses 
when  such  expenses  are  identifiable 
with  the  constpjcted  asset  and  are 
material  in  amount  (eg.,  when  the  in- 
house  construction  effort  requires 


planning,  supervisory,  or  other 
significant  effort  by  officers  or  other 
personnel  whose  salaries  are  regularly 
charged  to  general  and  administrative 
expenses).  When  the  constructed  assets 
are  identical  with  or  similar  to  the 
contractor's  regular  product,  such  assets 
shall  be  capitalized  at  amounts  which 
include  a  full  share  of  indirect  costs. 

(c)  In  circumstances  where  the 
acquisition  by  purchase  or  donation  of 
previously  used  tangible  capital  assets 
is  not  an  arm's  length  transaction, 
acquisition  cost  shall  be  limited  to  the 
capitalized  cost  of  the  asset  to  the 
owner  who  last  acquired  the  asset 
through  an  arm's-length  transaction, 
reduced  by  depreciation  charges  from 
date  of  that  acquisition  to  date  of  gift  or 
sale. 

(d)  Under  the  "purchase  method"  of 
accounting  for  business  com.binations. 
acquired  tangible  capital  assets  shall  be 
assigned  a  portion  of  the  cost  of  the 
acquired  company,  not  to  exceed  their 
fair  value  at  date  of  acquisition.  Where 
the  fair  value  of  identifiable  acquired 
assets  less  liabilities  assumed  exceeds 
the  purchase  price  of  the  acquired 
company  in  an  acquisition  under  the 

"purchase  method."  the  value  otherwise 
assignable  to  tangible  capital  assets 
shall  be  reduced  by  a  proportionate  part 
of  the  excess. 

(e)  Under  the  "pooling  of  interest 
method"  of  accounting  for  business 
combinations,  the  values  estabUshed  for 
tangible  captial  assets  for  financial 
accounting  shall  be  the  values  used  for 
determining  the  cost  of  such  assets. 

(f)  Asset  accountability  units  shall  be 
identified  and  separately  capitalized  at 
the  time  the  assets  are  acquired. 
However,  whether  or  not  the  contractor 
identifies  and  separately  capitalizes  a 
unit  initially,  the  contractor  shall 
remove  the  unit  from  the  asset  accounts 
when  it  is  disposed  of  and,  if  replaced, 
its  replacement  shall  be  capitalized. 

9904.404-60    inustrattons. 

(a)  Illustrations  of  costs  which  must 
be  capitalized.  (1)  Contractor  has  an 
established  policy  of  capitalizing 
tangible  assets  which  have  a  service  life 
of  more  than  1  year  and  a  cost  of  $2,000. 
The  contractor's  policy  must  be 
modified  to  conform  to  the  $1,500  policy 
limitation  on  minimum  acquisition  cost 
established  by  the  Standard. 

(i)  Contractor  acquires  a  tangible 
capital  asset  with  a  life  of  18  months  of 
a  cost  of  $1,700.  The  Standard  requires 
that  the  asset  be  capitalized  in 
compliance  with  contractor's  policy  as 
to  service  life. 

(ii)  Contractor  acquires  a  tangible 
asset  with  a  life  of  18  months  at  a  cost  of 
$900.  The  asset  need  not  be  capitalized 


unless  the  contractor's  revised  policy 
establishes  a  minimum  cost  criterion 
below  $900. 

(2)  Contractor  has  an  established 
policy  of  capitalizing  tangible  assets 
which  have  a  service  life  of  more  than  1 
year  and  a  cost  of  $250.  Contractor 
acquires  a  tangible  asset  with  a  life  of  18 
months  and  a  cost  of  $300.  The  Standard 
requires  that,  based  upon  contractor's 
policy,  the  asset  be  capitalized. 

C?)  Contractor  establishes  a  major 
new  production  facility.  In  the  process,  a 
number  of  large  and  small  items  of 
equipment  were  acquired  to  outfit  it. 
The  contractor  has  an  established  policy 
of  capitalizing  individual  items  of 
tangible  assets  which  have  a  service  life 
of  over  1  year  and  a  cost  of  $500,  and  all 
items  meeting  these  requirements  were 
capitalized.  In  addition,  the  contractor's 
policy  requires  capitalization  of  an 
onginal  complement  which  has  a  service 
life  of  over  1  year  and  a  cost  of  $5,000. 
Items  of  durable  equipment  acquired  for 
the  production  facility  costing  less  than 
$500  each  aggregated  $50,000.  Based 
upon  the  contractors  policy,  the  durable 
equipment  items  must  be  capitalized  as 
the  original  complement  of  low  cost 
equipment.  (The  concept  of  onginal 
complement  applies  to  such  items  as 
books  m  a  new  library,  impact  wrenches 
in  a  new  factory,  work  benches  and 
racks  in  a  new  production  facility,  or 
furniture  and  fixtures  in  a  new  office 
building,) 

(4)  Contractor  has  an  established 
policy  for  treating  its  heavy  presses  and 
their  power  supplies  as  separate  asset 
accountability  units.  A  power  supply  is 
replaced  during  the  service  life  of  the 
related  press.  The  Standard  requires 
that,  based  upon  the  contractor's  policy, 
the  new  power  supply  be  capitalized 
with  appropriate  accounting  for  the 
replaced  unit. 

(b)  Illustrations  of  costs  which  need 
not  be  capitalized.  (1)  The  contractor 
has  an  established  policy  of  capitalizing 
tangible  assets  which  have  a  service  life 
of  2  years  and  a  cost  of  $500.  The 
contractor  acquires  an  asset  with  a 
useful  life  of  18  months  and  a  cost  of 
$5,000.  The  tangible  asset  should  be 
expensed  because  it  does  not  meet  the 
2-year  criterion. 

[2]  The  contractor  establishes  a  new 
assembly  line.  In  outfitting  the  line,  the 
contractor  acquires  $5,000  of  small  tools. 
On  similar  assembly  lines  under  similar 
conditions,  the  onginal  complement  of 
small  tools  was  expensed  because  the 
complement  was  replaced  annually  as  a 
result  of  loss,  pilferage,  breakage,  and 
physical  wear  and  tear.  Because  the  unit 
of  original  complement  does  not  meet 
the  contractor's  service  life  criterion  for 
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capitalization  (1  year),  the  small  tools 
may  be  expensed 

9904.404-6 1    Interpretation  i  Reserved  j 

9904.404-62    Exemption. 

None  for  this  Standard. 

9904.404-«3    Effective  date. 

This  Standard  is  effective  as  of  .Apn! 
17. 1992.  Contractors  with  pnor  CAS- 
covered  contracts  with  full  coverage 
shall  continue  this  Standard's 
applicability  upon  receipt  of  a  contract 
to  which  this  Standard  is  applicable.  For 
contractors  with  no  previous  contracts 
subject  to  this  Standard,  this  Standard 
shall  be  applied  beginning  with  the 
contractor's  next  full  fiscal  year 
beginning  after  the  receipt  of  a  contract 
to  which  this  Standard  is  applicable. 


9904.405 
costs 


Accounting  for  unallowaMe 


9904.405-10    ( Reserved  1 

9904.405-20    Purpose. 

(a)  The  purpose  of  this  Cost 
Accounting  Standard  is  to  facilitate  the 
negotiation,  audit,  administration  and 
settlement  of  contracts  b\  establishing 
guidelines  covering: 

(1)  Identification  of  costs  specifically 
described  as  unallowable  at  the  time 
such  costs  first  become  defined  or 
authoritatively  designated  as 
unallowable,  and 

(2)  The  cost  accounting  treatment  to 
be  accorded  such  identified  unallowable 
costs  in  order  to  promote  the  consistent 
application  of  sound  cost  accounting 
principles  covering  ail  incurred  costs. 
The  Standard  is  predicated  on  the 
proposition  that  costs  incurred  in 
carrying  on  the  activities  of  an 
enterprise — regardless  of  the 
allowability  of  such  costs  under 
Government  contracts — are  allocable  to 
the  cost  objectives  with  which  they  are 
identified  on  the  basis  of  their  beneficial 
or  causal  relationships 

(b)  This  Standard  does  not  govern  the 
allowability  of  costs.  This  is  a  function 
of  the  appropriate  procurement  or 
reviewing  authority 

9904.405-30    Definitions. 

(a)  The  following  are  definitions  of 
terms  which  are  prominent  m  this 
Standard  Other  terms  defined 
elsewhere  in  this  part  99  shall  have  the 
meanings  ascribed  to  them  m  those 
definitions  unless  paragraph  (bl  of  this 
subsection,  requires  otherwise 

(1 )  Directly  associated  cost  means 
any  cost  which  is  generated  solely  as  a 
result  of  the  incurrence  of  another  cost, 
and  which  would  not  have  been 
incurred  had  the  other  cost  not  been 
incurred. 


(2)  Expressly  unallowable  cost  means 
a  particular  item  or  type  of  cost  which, 
under  the  express  provisions  of  an 

applicable  law,  regulation,  or  contract. 
16  specifically  named  and  stated  to  be 
unallowable. 

(3)  Indirect  cost  means  any  cost  not 
directly  identified  with  a  single  final 
cost  objective,  but  identified  with  two  or 
more  final  cost  objectives  or  with  at 
least  one  intermediate  cost  obiective. 

(4)  L'ncllowcble  cost  means  any  cost 
which,  under  the  provisions  of  any 
pertinent  law,  regulation,  or  contract, 
cannot  be  included  m  prices,  cost 
reimbursements,  or  settlements  under  a 
Government  contract  to  which  it  is 
allocable, 

(bj  The  following  modifications  of 
terms  defined  elsewhere  in  this  chapter 
99  are  applicable  to  this  Standard  None. 

9904.405-40    Fundamental  requirement 
(a)  Costs  expressly  unallowable  or 
mutually  agreed  to  be  unallowable, 
including  costs  mutually  agreed  to  be 
unallowable  directly  associated  costs, 
shall  be  identified  and  excluded  from 
any  billing,  claim,  or  proposal  applicable 
to  a  Government  contract. 

(b!  Costs  which  specifically  become 
designated  as  unallowable  as  a  result  of 
a  written  decision  furnished  by  a 
contracting  officer  pursuant  to  contract 
disputes  procedures  shall  be  identified  if 
included  in  or  used  in  the  computation 
of  any  billing,  claim,  or  proposal 
applicable  to  a  Government  contract. 
This  identification  requirement  applies 
also  to  any  costs  incurred  for  the  same 
purpose  under  like  circumstances  as  the 
costs  specifically  identified  as 
unallowable  under  either  this  paragraph 
or  paragraph  (a)  of  this  subsection. 

(c)  Costs  which,  in  a  contracting 
officer's  written  decision  furnished 
pursuant  to  contract  disputes 
procedures,  are  designated  as 
unallowable  directly  associated  costs  of 
unallowable  costs  covered  by  either 
paragraph  (a)  or  (b)  of  this  subsection 
shall  be  accorded  the  identification 
required  by  paragraph  (b)  of  this 
subsection 

(d)  The  costs  oi  any  work  project  not 
contractually  authonzed,  whether  or  not 
related  to  performance  of  a  proposed  or 
existing  contract,  shall  be  accounted  for. 
to  the  extent  appropriate,  in  a  manner 
which  permits  ready  separation  from  the 
costs  of  authonzed  work  projects. 

(e)  All  unallowable  costs  covered  by 
paragraphs  la)  through  (d)  of  this 
subsection  shall  be  subject  to  the  same 
cost  accounting  principles  governing 
cost  allocability  as  allowable  costs.  In 
circumstances  where  these  unallowable 
costs  normally  would  be  part  of  a 
regular  indirect-cost  allocation  base  or 


bases,  thev  shaK  rfcrnain  in  such  base  or 
bases  Where  a  directly  associated  cost 
18  part  of  a  categor>  of  costs  normally 
included  in  an  indirect-cost  pool  that 
will  be  allocated  over  a  base  containing 
the  unallowable  cost  with  which  it  is 
associated,  such  a  directly  associated 
cost  shall  be  retained  in  the  indirect-cost 
pool  and  be  allocated  through  the 
regular  allocation  process. 

(f)  Where  the  total  of  the  allocable 
and  otherwise  allowable  costs  exceeds 
a  limitation-of-cost  or  ceiling-price 
provision  in  a  contract,  full  direct  and 
indirect  cost  allocation  shall  be  made  to 
the  contract  cost  objective,  in 
accordance  with  established  cost 
accounting  practices  and  Standards 
which  regularly  govern  a  given  entity's 
allocations  to  Government  contract  cost 
objectives.  In  any  determination  of 
unallowable  cost  overrun,  the  amount 
thereof  shall  be  identified  in  terms  of  the 
excess  of  allowable  costs  over  the 
ceiling  amount,  rather  than  through 
specific  identification  of  particular  cost 
items  or  cost  elements. 

9904  406-6C     Tecfintquet  to*  app*>c««K>n 

(a)  The  detail  and  depth  of  records 
required  as  backup  support  for 
proposals,  billings,  or  claims  shall  be 
that  which  is  adequate  to  establish  and 
maintain  visibility  of  identified 
unallowable  costs  (including  directly 
associated  costs),  their  accounting 
status  in  terms  of  their  allocability  to 
contract  cost  objectives,  and  the  cost 
accounting  treatment  which  has  been 
accorded  such  costs.  Adherence  to  this 
cost  accounting  principle  does  not 
require  that  allocation  of  unallowable 
costs  to  final  cost  objectives  be  made  in 
the  detailed  cost  accounting  records  It 
does  require  that  unallowable  costs  be 
given  appropriate  consideration  in  any 
cost  accounting  determinations 
governing  the  content  of  allocation 
bases  used  for  distributing  indirect  costs 
to  cost  objectives.  Unallowable  costs 
involved  in  the  determination  of  rates 
used  for  standard  costs,  or  for  the 
indirect-cost  bidding  or  billing,  need  be 
identified  only  at  the  time  rates  are 
proposed,  established,  revised  or 
adjusted. 

(b)(1)  The  visibility  requirement  of 
paragraph  (a)  of  this  subsection,  may  be 
satisfied  by  any  form  of  cost 
identification  which  is  adequate  for 
purposes  of  contract  cost  determination 
and  verification.  The  Standard  does  not 
require  such  cost  identification  for 
purposes  which  are  not  relevant  to  the 
determination  of  Government  contract 
cost.  Thus,  to  provide  visibility  for 
incurred  costs,  acceptable  alternative 
practices  would  Include: 
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(i)  The  segregation  of  unallowable 
costs  in  separate  accounts  maintained 
for  this  purpose  in  the  regular  books  of 
account, 

(ii)  The  development  and  maintenance 
of  separate  accounting  records  or 
workpapers,  or 

(iii)  The  use  of  any  less  formal  cost 
accounting  techniques  which  establishes 
and  maintains  adequate  cost 
identification  fo  permit  audit  verification 
of  rhe  acrountmg  'f»cognition  given 
unallowable  costs. 

(2)  Contractors  may  satisfy  the 
visibility  requirpr^cnts  for  estimated 
costs  either 

(i)  By  designs;  on  and  description  (in 
backup  data,  workpapers,  etc.)  of  the 
amounts  and  types  of  any  unallowable 
costs  which  have  specifically  been 
identified  and  recognized  in  making  the 
estimates,  or 

(ii)  By  descnption  of  any  other 
estimating  technique  employed  to 
provide  appropriate  recognition  of  any 
undiiowable  costs  pervrent  to  the 
estimates. 

\z\  Specific  idennfication  of 
unallowable  cost  is  not  required  in 
circumstances  wher?.  based  upon 
considerations  of  materiality,  the 
Gov°m.Tieni  and  the  contractor  reach 
ag-eement  o.t  an  alternate  method  that 
satisfies  the  piirpose  of  the  Standard. 

M04.405-€0     tlkjatritlon«. 

la]  An  auditor  recommends 
disallowance  of  certain  direct  labor  and 
direct  materials  costs,  for  which  a  billing 
has  been  submitted  under  a  contract,  on 
the  basis  that  these  particular  costs 
were  not  required  for  performance  and 
were  not  authorized  by  the  contract.  The 
contracting  officer  issues  a  written 
decision  which  supports  the  auditor's 
position  that  the  questioned  costs  are 
unallowable.  Following  receipt  of  the 
contracting  officer's  decision,  the 
contractor  must  clearly  identify  the 
disallowed  direct  labor  and  direct 
material  costs  in  his  accounting  records 
and  reports  covering  any  subsequent 
submission  which  includes  such  costs. 
Also,  if  the  contractor's  base  for 
allocation  of  any  indirect  cost  pool 
relevant  to  the  subject  contract  consists 
of  direct  labor,  direct  materials,  total 
prime  cost,  total  cost  input,  etc  he  must 
include  the  disallowed  direct  labor  and 
material  costs  in  his  allocation  base  for 
such  pool.  Had  the  contracting  officer's 
decision  been  against  the  auditor,  the 
contractor  would  not,  of  course,  have 
been  required  to  account  separately  for 
the  costs  questioned  by  the  auditor. 

(b)  A  contractor  incurs,  and 
separately  identifies,  as  a  part  of  his 
mdnufactunng  overhead,  certain  costs 
which  are  expressly  unallowable  under 


the  existing  and  currently  effective 
regulations.  If  manufacturing  overhead 
is  regularly  a  part  of  the  contractor's 
base  for  allocation  of  general  and 
administrative  (GAA)  or  other  indirect 
expenses,  the  contractor  must  allocate 
the  G&A  or  other  indirect  expenses  to 
contracts  and  other  final  cost  objectives 
by  means  of  a  base  which  includes  the 
identified  unallowable  manufacturing 
overhead  costs. 

(c)  An  auditor  recommends 
disallowance  of  the  total  direct  indirect 
costs  attributable  to  an  organizational 
planning  activity.  The  contractor  claims 
that  the  total  of  these  activity  costs  are 
allowable  under  the  Federal  Acquisition 
Regulation  (FAR)  as  "Economic 
planning  costs  "  (48  CFR  31.20&-12):  the 
auditor  contends  that  they  constitute 
"Organization  costs'  (48  CFR  31.205-27) 
and  therefore  are  unallowable.  The 
issue  is  referred  fo  the  contracting 
officer  for  resolution  pursuant  to  the 
contract  disputes  clause.  The 
contracting  officer  issues  a  written 
decision  supporting  the  auditor's 
position  that  the  total  cn<?ts  cup sTion»^i 
are  unallowable  under  tn*-  f  AH 
Following  receipt  of  the  cor,tra<  tin« 
officer's  decision,  the  contractor  must 
identify  the  disallowed  costs  and 
specific  other  costs  incurred  for  the 
same  purpose  in  like  drcurostances  in 
any  subsequent  estimating,  cost 
accumulation  or  reporting  for 
Government  contracts,  in  which  such 
costs  are  included.  If  the  contracting 
officer's  decision  had  supported  the 
contractor's  contention,  the  costs 
questioned  by  the  auditor  would  have 
been  allowable  "Economic  planning 
costs, "  and  the  contractor  would  not 
have  been  required  to  provide  special 
identification. 

(d)  A  defense  contractor  was  engaged 
in  a  program  of  expansion  and 
diversification  of  corporate  activities. 
This  involved  internal  corporate 
reorganization,  as  well  as  mergers  and 
acquisitions.  All  costs  of  this  activity 
were  charged  by  the  contractor  as 
corporate  or  segment  general  and 
administrative  (G&A)  expense.  In  i^v 
contractor's  proposals  for  final  Segmeni 
G&A  rates  (including  corporate  home 
office  allocations  to  be  applied  in 
determining  allowable  costs  of  its 
defense  contracts  subject  to  48  CFR  part 
31,  the  contractor  identified  and 
excluded  the  expressly  unallowable 
costs  (as  listed  in  48  CFR  31.205-12) 
incurred  for  incorporation  fees  and  for 
charges  for  special  services  of  outside 
attorneys,  accountants,  promoters,  and 
consultants.  In  addition,  during  the 
course  of  negotiation  of  interim  bidding 
and  billing  G&A  rates,  the  contractor 
agreed  to  classify  as  unallowable 


various  in  house  costs  incurred  for  the 
expansion  program,  and  vanous  directly 
asso"  iated  costs  of  the  identifiable 
unallowable  costs  On  the  basis  of 
negotiations  and  agreements  b^'twppn 
the  contractor  and  the  contracting 
officers'  authorized  represeniatr,  rs, 
infenm  G&.A  rates  werp  estabiishpd. 
based  on  the  net  balance  of  allowable 
G&A  costs.  Application  of  the  rates 
negotiated  to  proposals,  and  on  nVi 
interim  basis  fo  billings,  for  rovt-red 
-ontracts  constitutes  compfiance  with 
the  Standard. 

(e)  An  official  of  a  company,  whose 
salar>,  travr!  a.-id  subsistence  expenses 
are  charged  regularly  as  general  and 
administrative  (G&A)  expenses,  takes 
several  business  associates  on  what  is 
clearly  a  business  entertainment  trip. 
The  enlprtainment  costs  of  such  trips  is 
expressly  unaiiowable  because  it 
constitutes  entertaiament  expense,  and 
is  separaleiv  identified  by  \h'^ 
contractor.  The  contractor  does  not 
regularly  include  his  G&A  expenses  in 
any  inderect -expense  allocation  base.  In 
these  rjrciimstances,  the  offiaals  travel 
and  subsistence  expenses  would  be 
directly  associated  costs  for 
identification  with  the  unallowable 
entertainment  expense.  However,  unless 
this  type  of  activity  constituted  a 
significant  part  of  the  official's  regular 
duties  and  responsibilities  on  whi(  h  his 
sala.'-y  was  based,  no  part  of  'he 
offHial's  salary  would  be  requir-i-d  to  be 
identified  as  a  directly  associated  cost 
of  the  unallowable  entertainment 
expense. 

9904.405-61     Interpretation,  IRMfrvMil 

9904.405-62     Exemption. 

\'jT>'  for  this  Standard. 

9904.405-63    Effective  date. 

This  Standard  is  effective  as  of  Apnl 
17. 1992. 

9904.406    Cost  accounting  standerct— cost 
accounting  period. 

9904  406-10    iResefve<51 

9904.406-20    Purpose. 

The  purpose  of  this  Cost  Accounting 
Standard  is  to  provide  criteria  for  the 
selection  of  the  time  periods  to  be  used 
as  cost  accounting  periods  for  contract 
cos'  estimating,  accumulating,  and 
reporting.  This  Standard  will  reduce  the 
effects  of  venations  in  the  slow  of  costs 
within  each  cost  accounting  penod  It 
will  also  enhance  objectivity, 
consistency,  and  verifiability,  and 
promote  uniformity  and  compa'-.ibihty  in 
contract  cost  measurements. 
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9904.406-30    Deftntttons 

(a)  The  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard.  Other  terms  defined 
elsewhere  in  this  part  99  shall  have  the 
meanings  ascnbed  to  them,  m  those 
definitions  unless  paragraph  (h)  of  this 
subsection,  requires  otherwise 

(1)  Allocate  means  to  assign  an  item 
of  cost,  or  a  group  of  items  of  cost,  to 
one  or  more  cost  objectives  This  term 
includes  both  direct  assignment  of  cost 
and  the  reassignment  of  a  share  from  an 
indirect  cost  pool. 

(2)  Cost  objective  means  a  function, 
organizational  subdivision,  contract,  or 
other  work  unit  for  which  cost  data  are 
desired  and  for  which  provision  is  made 
to  accumiulate  and  measure  the  cost  of 
processes,  products,  jobs,  capitalized 
projects,  etc. 

(31  Fiscal  year  means  the  accounting 
period  for  which  annual  financial 
statements  are  regularly  prepared. 
generally  a  period  of  12  months,  52 
weeks,  or  53  weeks. 

(4)  Indirect  cost  pool  means  a 
grouping  of  incurred  costs  identified 
with  two  or  more  cost  objectives  but  not 
identified  specifically  with  any  final  cost 
objective. 

(b)  The  following  modification  of 
term.s  defined  elsewhere  in  this  chapter 
CI9  are  applicable  to  this  Standard:  None. 

9904.406-40    Fundamental  requirement. 
(a)  A  contractor  shall  use  this  fiscal 
year  as  his  cost  accounting  period, 
except  that: 

(1)  Costs  of  an  indirect  function  which 
exists  for  only  a  part  of  a  cost 
accounting  period  may  be  allocated  to 
cost  objectives  of  that  same  part  of  the 
period  as  provided  in  9904.40&-50(a). 

(2)  An  annual  period  other  than  the 
fiscal  year  may,  as  provided  in  99(>4,4t>6- 
50(d).  "be  used  as  the  cost  accounting 
period  if  its  use  is  an  established 
practice  of  the  contractor. 

(3)  A  transitional  cost  accounting 
period  other  than  a  year  shall  be  used 
whenever  a  change  of  fiscal  year  occurs. 

(4)  Where  a  contractor's  cost 
accounting  period  is  different  from  the 
reporting  period  used  for  Federal  income 
tax  reporting  purposes,  the  latter  may  be 
used  for  such  reporting. 

(b)  A  contractor  shall  follow 
consistent  practices  in  his  selection  of 
the  cost  accounting  period  or  periods  in 
which  any  types  of  e.xpenses  and  any 
types  of  adjustment  to  expense 
(including  prior-penod  adjustments)  are 
accum.ulated  and  allocated. 

(c)  The  same  cost  accounting  period 
shall  be  used  for  accumulating  costs  m 
an  indirect  cost  pool  as  for  establishing 
its  allocation  base,  except  that  the 
contracting  parties  may  agree  to  use  a 


different  period  for  establishing  an 
allocation  base  as  provided  in  9904  406- 
.W(el 

9904  406-50    Technique  for  appltcatlon. 

[a;  The  cos'  of  an  indirect  i'anrtion 
w  hich  exists  for  only  a  part  of  a  cost 
accounting  period  may  be  allocated  on 
the  basis  of  data  for  that  part  of  the  cost 
accounting  period  if  the  cost  is: 

(1)  Material  in  amount, 

(2)  Accumulated  ;r,  a  separate  indirect 
cost  pool,  and 

(3!  .Allocated  on  the  basis  of  an 
appropriate  direct  measure  of  the 
activitv  or  output  of  the  function  during 
that  part  of  the  period. 

(b)  The  practices  required  by 
9904.406-40(b)  of  this  Standard  shall 
include  appropriate  practices  for 
deferrals,  accruals,  and  other 
adjustments  to  be  used  in  identifying  the 
cost  accounting  periods  among  which 
any  types  of  expense  and  any  types  of 
adjustment  to  expense  are  distributed.  If 
an  expense,  such  as  taxes,  insurance  or 
employee  leave,  is  identified  with  a 
fixed,  recurring,  annual  period  which  is 
different  from  the  contractor's  cost 
accounting  period,  the  Standard  permits 
continued  use  of  that  different  period. 
Such  expenses  shall  be  distributed  to 
cost  accounting  periods  in  accordance 
with  the  contractor's  established 
practices  for  accruals,  deferrals,  and 
other  adjustments. 

(c)  Indirect  cost  allocation  rates, 
based  on  estimates,  which  are  used  for 
the  purpose  of  expediting  the  closing  of 
contracts  which  are  terminated  or 
completed  prior  to  the  end  of  a  cost 
accounting  period  need  not  be  those 
finally  determined  or  negotiated  for  that 
cost  accounting  period.  They  shall, 
however,  be  developed  to  represent  a 
full  cost  accounting  period,  except  as 
provided  in  paragraph  (a)  of  this 
subsection. 

(d)  A  contractor  may,  upon  mutual 
agreement  with  the  Government,  use  as 
his  cost  accounting  period  a  fixed 
annual  period  other  than  his  fiscal  year, 
if  the  use  of  such  a  period  is  an 
established  practice  of  the  contractor 
and  is  consistently  used  for  managing 
and  controlling  the  business,  and 
appropriate  accruals,  deferrals  or  other 
adjustments  are  made  with  respect  to 
such  annua!  periods. 

(e)  The  contracting  parties  may  agree 
to  use  an  annual  period  which  does  not 
coincide  precisely  with  the  cost 
accounting  period  for  developing  the 
data  used  in  establishing  an  allocation 
base:  Provided. 

(1)  The  practice  is  necessary  to  obtain 
significant  administrative  convenience. 

(2)  The  practice  is  consistently 
followed  by  the  contractor. 


(3)  The  annual  period  used  is 
representative  of  the  activity  of  the  cost 
accounting  period  for  which  the  indirect 
costs  to  he  allocated  are  accumulated, 
and 

(4)  The  practice  can  reasonably  be 
estimated  to  provide  a  distribution  to 
cost  objectives  of  the  cost  accounting 
period  not  materially  different  from  that 
which  otherwise  would  be  obtained. 

(f)  When  a  transitional  cost 
accounting  period  is  required  under  the 
provisions  of  9904.406-40(a)(3),  the 
contractor  may  select  any  one  of  the 
following: 

(1)  The  period,  less  than  a  year  in 
length,  extending  from  the  end  of  his 
previous  cost  accounting  period  to  the 
beginning  of  his  next  regular  cost 
accounting  period, 

(2)  A  period  in  excess  of  a  year,  but 
not  longer  than  15  months,  obtained  by 
combining  the  period  described  in 
paragraph  (f)(1)  of  this  subsection  with 
the  previous  cost  accounting  period,  or 

(3)  A  period  in  excess  of  a  year,  but 
not  longer  than  15  months,  obtained  by 
combining  the  period  described  in 
paragraph  (f)(1)  of  this  subsection  with 
the  next  regular  cost  accounting  period 
A  change  in  the  contractor's  cost 
accounting  period  is  a  change  in 
accounting  practices  for  which  an 
adjustment  in  the  contract  price  may  be 
required  in  accordance  with  paragraph 
(a)(4)  (ii)  or  (iii)  of  the  contract  clause 
set  out  at  9903. 201 -4(a). 

9904  406-&0     tllu»tr8tion». 

(a)  A  contractor  allocates  general 
management  expenses  on  the  basis  of 
total  cost  input.  In  a  proposal  for  a 
covered  negotiated  fixed-price  contract, 
he  estimates  the  allocable  expenses 
based  solely  on  the  estimated  amount  of 
the  general  management  expense  pool 
and  the  amount  of  the  total  cost  input 
base  estimated  to  be  incurred  during  the 
8  months  in  which  performance  is 
scheduled  to  be  commenced  and 
completed.  Such  a  proposal  would  be  in 
violation  of  the  requirements  of  this 
Standard  that  the  calculation  of  the 
amounts  of  both  the  indirect  cost  pools 
and  the  allocation  btses  be  based  on  the 
contractor's  cost  accounting  period. 

(b)  A  contractor  whose  cost 
accounting  period  is  the  calendar  year, 
installs  a  computer  service  center  to 
begin  operations  on  May  1.  The 
operating  expense  related  to  the  new 
service  center  is  expected  to  be  material 
in  amount,  will  be  accumulated  in  a 
separate  indirect  cost  pool,  and  will  be 
allocated  to  the  benefiting  cost 
objectives  on  the  basis  of  measured 
usage.  The  total  operating  expenses  of 
the  computer  service  center  for  the  8- 
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month  pari  of  the  cost  accounting  period 
may  be  allocated  to  the  benefiting  cost 
objectives  of  that  same  8-month  period. 

Ic)  .'\  contractor  changes  his  fiscal 
V  ear  from  a  calendar  year  to  the  12- 
Tionth  period  ending  May  31.  For 
financial  reporting  purposes,  he  has  a  5- 
month  transitional  "fiscal  year."  The 
same  5-month  period  must  be  used  as 
the  transitional  cost  accounting  period; 
It  rr.ay  not  be  combined  as  provided  in 
9904  406-5CKn.  because  the  transitional 
ppr  d  would  be  longer  than  15  months. 
The  new  f:scal  year  must  be  adopted 
thereafter  as  his  regular  cost  accounting 
period.  The  change  in  his  cost 
accounting  period  is  a  change  In 
accounting  practices;  adjustments  of  the 
contract  prices  may  thereafter  be 
required  in  accordance  with  paragraph 
fa)|4]  (ii]  or  (iii)  of  the  contract  clause  at 
9903.201 -i(a). 

(d)  Financial  reports  to  stockholders 
are  made  on  a  calendar  year  basis  for 
the  ertire  contractor  corporation, 
ilowever.  the  contracting  segment  does 
all  internal  financial  planning. 
hudaetir^g,  and  internal  reporting  on  the 
basis  of  a  "model  year."  The  contracting 
parties  agree  to  use  a  "model  year"  and 
they  agree  to  overhead  rates  on  the 
"model  year"  basis.  They  also  agree  on 
a  technique  for  prorating  fiscal  year 
assignment  of  corporate  home  office 
expenses  between  model  years.  This 
practice  is  permitted  by  the  Standard. 

ie]  Most  financial  accounts  and 
contract  cost  records  are  maintained  on 
the  basis  of  a  fiscal  year  which  ends 
November  30  each  year.  However, 
employee  vacation  allowances  are 
regularly  managed  on  the  basis  of  a 
"vacation  year"  which  ends  September 
30  each  year.  Vacation  expenses  are 
estimated  uniformly  during  each 
vacation  year. "  Adjustments  are  made 
each  October  to  adjust  the  accrued 
liability  to  actual,  and  the  estimating 
rates  are  modified  to  the  extent  deemed 
appropriate.  This  use  of  a  separate 
annual  period  for  determining  the 
amounts  of  vacation  expense  is 
permitted  under  9904.406-50(b). 

9904.406-61     tnterpretatlon  'Pese'-^eO! 

9904  406-€2    ExeTipiion. 

N'-ir.e  f'j:  this  Standard. 

9904.40&-«3    Eflectlv«  data. 

Th  s  Stand  i'd  )s  effective  as  of  April 

1"  1992.  Contractor's  With  pnor  CAS- 
covered  cx)ritrac!3  with  full  coverage 
shall  contmLiC  tn:s  Standard  s 
applicability  upon  receipt  of  a  contract 
to  which  this  Standard  is  applicable.  For 
C'jr'-actors  with  no  previous  contracts 
sub)ect  to  this  Standard,  this  Standard 
shall  be  appiifd  beginning  with  the 


contractor's  next  full  fiscal  year 
beginning  after  the  receipt  of  a  contract 

to  which  this  Standard  is  applicable. 

9904.407    Uw?  of  starKlard  costs  for  (Jlr«c1 
materiai  .-j'^'I  oir^ri  .^a^of 

9904  407-10    (R'^se'-fdt 
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P  u^pO"**? 


(a)  The  purpose  of  this  Cost 
Accounting  Standard  is  to  provide 
criteria  under  which  standard  costs  may 
be  used  for  estimating,  accumulating, 
and  reporting  costs  of  direct  material 
and  direct  labor  and  to  provide  criteria 
relating  to  the  establishinent  of 
standards,  accumulation  of  standard 
costs,  and  accumulation  and  disposition 
of  variances  from  standard  costs. 
Consistent  apphcation  of  these  criteria 
where  standard  costs  are  in  use  will 
improve  cost  measurement  and  cost 
assigiunent. 

(b)  This  Cost  Accounting  Standard  is 
not  intended  to  cover  the  use  of  pre- 
established  measures  solely  for 
estimatinjj. 

9904.40? -30     £>f*ri'tons. 

(a]  The  following  are  definitions  of 
terms  which  are  promii>ent  in  this 
Standard.  Other  terms  defined 
elsewhere  in  this  Chapter  99  shall  have 
the  meanings  ascribed  to  them  in  those 
definitions  unless  paragraph  (b)  of  this 
subsection  requires  otherwise. 

(1)  Labor  cost  at  standard  means  a 
pre-established  measure  of  the  labor 
element  of  cost,  computed  by 
multiplying  labor-rate  standard  by 
labor-time  standard. 

(2)  Labor-rate  standard  means  a  pre- 
established  measure,  expressed  in 
monetary  terms,  of  the  price  of  labor. 

(3)  Labor-time  standard  means  a  p.'e- 
established  n>easure,  expressed  in 
temrporal  terms,  of  the  quantity  of  labor. 

(4)  Material  cost  at  standard  means  a 
pre-established  measure  of  the  material 
element  of  cost,  computed  by 
multiplying  material-price  standard  by 
material-quantity  standard. 

(5)  Material-price  standard  means  a 
pre-established  nteasure.  expressed  in 
monetary  terms,  of  the  price  of  material. 

(6)  Material-quantity  standard  means 
a  pre-established  measure,  expressed  in 
physical  terms,  of  the  quantity  of 
material. 

(7)  Production  unit  means  a  grouping 
of  activities  which  either  uses 
homogeneous  inputs  of  direct  matenai 
and  direct  labor  or  yields  homogeneous 
outputs  such  that  the  costs  or  statistics 
related  to  these  homogeneous  inputs  or 
outputs  are  appropriate  as  bases  for 
allocating  variances. 


(8)  Standard  cost  means  any  cost 
computed  with  the  use  of  pre- 
establialied  measures. 

(91  Variance  means  the  difference 
between  a  pie-established  measure  and 
an  actual  measure. 

(b)  The  following  modifications  of 
terms  defined  elsewhere  in  this  Chr^pter 
99  are  applicable  to  this  Standard 

(1)  Actual  cost.  An  amount 
determined  on  the  ba^is  of  cost  incurred. 

{2]|Respn.edl. 

9904  407-40     Fundamental  re<{u<refT»enL 

Standard  costs  may  be  used  for 
estimating,  acrumulatinjj.  and  reportini? 
costs  of  direct  matenal  and  direct  labor 
only  when  all  of  the  following  criteria 
are  met: 

(a)  Standard  costs  are  entered  into  the 
booi^s  of  account. 

(b)  Standard  costs  end  related 
variances  are  approprialfly  acc-ounted 
for  at  the  ievel  of  the  production  unit. 

(c)  Practices  with  respect  to  the 
setting  and  revising  of  standards,  use  of 
standard  costs,  and  disposition  of 
variances  are  stated  m  wnting  and  are 
consistently  followed. 

9904  407-SO    Techniques  for  application. 

(ajfl)  A  contractor's  wntfen  statement 
of  practices  with  respect  to  standrtrd.s 
shall  include  the  bases  and  cnteria 
(such  as  engineering  studies,  experience, 
or  other  supporting  data)  used  in  setting 
and  revising  standards;  the  period 
during  which  standards  are  to  rcna'n 
effective:  the  level  (such  as  idea!  or 
realistic)  at  which  material-quanfrty 
standards  and  labor-time  standards  are 
set;  and  conditions  (such  as  those 
expected  to  prevail  at  the  beginning  of  a 
period)  which  material-price  standards 
and  labor-rate  standards  are  designed  to 
reflect. 

(2)  Where  only  either  the  Kbterial 
price  or  matena!  quantity  is  set  at 
standard,  with  the  other  component 
stated  at  actual,  the  result  of  the 
multiplication  shall  be  treated  as 
material  cost  at  standard.  Similariy, 
where  only  either  the  labor  rate  or  labor 
time  is  set  at  standard,  with  the  other 
component  stated  at  actual,  the  r»'9ult  of 
the  multiplication  shall  be  treated  ^% 
labor  cost  at  standard. 

(3)  A  labor-rate  standard  may  be  set 
to  cover  a  category  of  direct  latior  only 
if  the  functions  performed  within  that 
category  are  not  materially  disparate 
iind  the  employees  involved  are 
interchangeable  with  respect  to  the 
functions  performed. 

(4)  A  labor-rate  standard  may  be  set 
tu  cover  a  group  of  direct  labor  workers 
who  perform  dtspiarafe  functions  only 
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under  either  one  of  the  following 
conditions: 

(i)  Where  that  group  of  workers  all 
worl<  in  a  single  production  unit  yielding 
homogeneous  outputs  (in  this  case,  the 
same  labor-rate  standard  shall  be 
applied  to  each  worker  in  that  group). 

(ii)  Where  that  group  of  workers,  in 
the  performance  of  their  respective 
functions,  forms  an  integral  team  (in  this 
case,  a  labor-rate  standard  shall  be  set 
for  each  integral  team). 

(b)  (1)  Material-price  standards  may 
be  used  and  their  related  variances  may 
be  recognized  either  at  the  time 
purchases  of  material  are  entered  into 
the  books  of  account,  or  at  the  time 
material  cost  is  allocated  to  production 
units. 

(2)  Where  material-price  standards 
are  used  and  related  variances  are 
recognized  at  the  time  purchases  of 
material  are  entered  into  the  books  of 
account,  they  shall  be  accumulated 
separately  by  homogeneous  groupings  of 
material.  Examples  of  homogeneous 
groupings  of  material  are: 

(i)  Where  prices  of  all  items  in  that 
grouping  of  material  are  expected  to 
fluctuate  in  the  same  direction  and  at 
substantially  the  same  rate,  or 

(ii)  Where  items  in  that  grouping  of 
material  are  held  for  use  in  a  single 
production  unit  yielding  homogeneous 
outputs. 

(3)  Where  material-price  variances 
are  recognized  at  the  time  purchases  of 
material  are  entered  into  the  books  of 
account,  variances  of  each 
homogeneous  grouping  of  matenal  shall 
be  allocated  (except  as  provided  in 
paragraph  (b)(4]  of  this  subsection),  at 
least  annually,  to  liems  in  purchased- 
items  inventory  and  to  production  units 
receiving  items  from  that  homogeneous 
grouping  of  material,  in  accordance  with 
either  one  of  the  following  practices, 
v/hich  shall  be  consistently  followed: 

(i)  Items  in  purchased-items  inventory 
of  a  homogeneous  grouping  of  material 
are  adjusted  from  standard  cost  to 
actual  cost;  the  balance  of  the  material- 
price  vanance.  after  reflecting  these 
adjustments,  shall  be  allocated  to 
production  units  on  the  basis  of  the  total 
of  standard  cost  of  matenal  received 
from  that  homogeneous  grouping  of 
material  by  each  of  the  production  units: 
or 

(ii)  Items,  at  standard  cost,  in 
purchased-items  inventory  of  a 
homogeneous  grouping  of  material,  are 
treated,  collectively,  as  a  production 
unit;  the  material-pnce  variance  shall  be 
allocated  to  production  units  on  the 
basis  of  standard  cost  of  material 
received  from  that  homogeneous 
grouping  of  material  by  each  of  the 
production  units. 


(4)  Where  material-price  vananci-s 
are  recognized  at  the  time  purchases  of 
material  are  entered  into  the  hooks  of 
account,  vanances  of  each 

homogeneous  grouping  of  matpriHl 
which  are  insignificant  may  be  includea 
in  appropriate  indirect  cost  pools  for 
allocation  to  applicable  cost  objectives. 

(5)  Where  a  material-pnce  vananc*  is 
allocated  to  a  production  unit  in 
accordance  with  paragraph  (b!13J  of  trus 
subsection,  it  may  be  combined  with 
material-quantity  vanance  into  one 
material-cost  variance  for  that 
production  unit.  A  separate  matena! 
cost  variance  shall  be  accumulated  for 
each  production  unit. 

(6)  Where  matenal-pnce  vanances 
are  recognized  at  the  lime  matenal  cost 
18  allocated  to  production  units,  these 
vanances  and  matenal-<iuantity 
vanances  may  be  combined  into  one 
material-cost  vanance  account. 

(c)  Labor-cost  variances  shall  be 
recognized  at  the  time  labor  cost  is 
introduced  into  production  units  Labor- 
rate  vanances  and  labor-time  vanances 
may  be  combined  into  one  labor-cost 
variance  account.  A  separate  labor-cost 
variance  shall  be  accumulated  for  each 
production  unit. 

(d)  A  contractor's  established  practice 
with  respect  to  the  disposition  cf 
vanances  accumulated  by  production 
unit  shall  be  in  accordance  with  onf  of 
the  following  subparagraphs: 

(1)  Vanances  are  allocated  to  cost 
objectives  (including  ending  in-process 
inventory)  at  least  annually.  Where  a 
vanance  related  to  matenal  is  allcKated, 
the  allocation  shall  be  on  the  basis  af 
the  material  cost  at  standard,  or,  where 
outputs  are  homogeneous,  on  the  basis 
of  units  of  output.  Similarly,  where  a 
variance  related  to  labor  is  aI'o<;dtcd, 
the  allocation  shall  be  on  the  basis  of 
the  labor  cost  at  standard  or  labor  hours 
at  standard  or.  where  outputs  are 
homogeneous,  on  the  basis  of  units  of 
output;  or 

(2)  Vanances  which  are  immaterial 
may  be  included  in  appropnate  indirect 
cost  pools  for  allocation  to  applicable 
cost  objectives- 

(e)  Where  vanances  applicable  to 
covered  contracts  are  allocated  by 
memorandum  worksheet  adjustments 
rather  than  in  the  books  of  account,  the 
bases  used  for  adiustment  shall  be  in 
accordance  with  those  stated  in 
paragraph  lbj(3)  and  paragraph  (dj  of 
this  subsection. 

9904.407-60    IHustrattonft. 

(a)  Contractor  As  wntfen  practice  is 
!o  set  his  material-pnce  standard  for  an 
item  on  the  basis  of  average  purthase 
pnces  expected  to  prevail  during  the 
calendar  year.  For  that  item  whose 


usage  from  month  to  month  is  stable,  a 
purchase  contract  ib  gpiiprally  signed  on 
May  1  of  each  ypflr  fnr  a  1-year 
commitment  The  riirrcnt  purchase 
I  rtntract  calls  for  a  purchase  price  of  $3 
per  pound  an  inrrease  of  5  percent,  or 
15t  per  pound,  has  been  announced  by 
the  vendor  when  the  new  purchase 
contract  cximes  into  effect  next  May. 
Contractor  A  sets  his  miaterial-price 
standard  for  this  item  at  $3.10  per  pound 
for  the  year  (|$3.00.  4 -^  $3.15X8)4-  12). 
Since  Ck)ntractor  A  sets  his  material- 
price  standard  in  accordance  with  his 
written  practice,  he  complies  wuh 
provisions  of  9904  4n"--w:>i!  '  "!  t.'v.s  Cost 
Accounting  Standard 

(b)  Contractor  B  accumulates,  in  one 
account,  labor  cost  at  standard  for  a 
department  in  which  several  categories 
of  direct  labor  of  disparate  functions,  in 
different  combinations,  are  used  in  the 
manufacture  of  vanous  dissimilar 
outputs  of  the  department.  Contractor 
B's  department  is  not  a  production  unit 
as  defined  in  9904  407-30(a)(7)  of  this 
Cost  Accounting  Standard.  Modifying 
his  practice  so  as  to  comply  with  the 
definition  of  production  unit  in  9904.407- 
30(a)(7),  he  could  accumulate  the 
standard  cost*  and  variances 
separately, 

(1)  For  each  of  the  several  categories 
of  direct  labor,  or 

(2)  For  each  of  several 
subdepartmenfs,  with  homogeneous 
output  for  each  of  the  subdepartments. 

(c)  Contractor  C  allocates  variances  at 
the  end  of  each  month.  During  the  month 
of  March,  a  production  unit  has 
accumulated  the  following  data  with 
resjject  to  labor 


labor 
horn  at 
standard 

lahnr 
dollars  at 
standard 

labor 
ooal 

Balance,  Mwch 
1 

Additnnsin 
March 

5,000 
15.000 

S25,000 
75.000 

$2,000 
5,000 

Total 

20,000 
8,000 

100.000 
40.000 

7.000 

March 

Balance,  March 
31 

12,000 

60,000 

Using  labor  hours  at  standard  as  the 
base.  Contractor  C  establishes  a  labor- 
cost  variance  rate  of  $.35  per  standard 
labor  hour  ($7,000  h-  20,000),  and 
deducts  $2,800  ($.35  X  8.000)  from  the 
labor-cost  variance  account  leaving  a 
balance  of  $4,200  ($7,000-$2,800). 
Contractor  C's  practice  complies  with 
provisions  of  9904.407-50(d)(l)  of  this 
Cost  Accounting  Standard. 
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(d)  Contractor  D,  who  uses  materials 
the  prices  of  which  are  expected  to 
r.uctuate  at  different  rates,  recognizes 
material-price  variances  at  the  time 
purchases  of  material  are  entered  into 
tne  books  of  account.  He  maintains  one 
purchase-price  variance  account  for  the 
whole  plant.  Purchased  items  are 
requisitioned  by  various  production 
units  in  the  plant.  Since  prices  of 
material  are  expected  to  fluctuate  at 
different  rates,  this  plant-wide  grouping 
does  not  constitute  a  homogeneous 
grouping  of  material.  Contractor  D"s 
practice  does  not  comply  with 
provisions  of  9904.407-50(b)(2)  of  this 
Cost  Accounting  Standard.  However,  if 
he  would  maintain  several  purchased- 
items  inventory  accounts,  each 
representing  a  homogeneous  grouping  of 
m.aterial,  and  maintain  a  material-price 
variance  account  for  each  of  these 
homogeneous  groupings  of  material. 
Contractor  D's  practice  would  comply 
u  ^h  9904  4Cr-SO{b){2)  of  this  Cost 
Accounting  Standard. 

(e)(1)  Contractor  E  recognizes 
material-price  variances  at  the  time 
purchases  of  material  are  entered  into 
the  books  of  account  and  allocates 
\ar'dnce3  at  the  end  of  each  month. 
Du^.ng  the  month  of  May,  a 
homogeneous  grouping  of  material  has 
accumulated  the  fo'lowing  data: 


Matenal 
cost  at 
standard 

Matenal 

pnce 
vanance 

inventofy.  May  1 

$150,000 
1.850.000 

$20  000 

A(3ditx>ns  tn  May 

120  000 

Total     

2.000.000 

900,000 
450.000 
300.000 
150.000 

140  000 

Beouisitions;  ■' 

Producton  UfW  1 

Production  Unrt  2 

Production  Un*  3 

ProductK)n  Umt  4 

..^ 

Inventory.  May  31 ... 

200.000 

(2)  Contractor  E  establishes  a 
material-price  vanance  rate  of  7% 
(S140,000  -i-  $2,000,000)  and  allocates  as 
follows: 


Matenal 
cost  at 

standard 

Matenal 

poce 
vanance 
rate  (%) 

Matenal 

pnce 
vanance 
allocation 

P'oduction 

U"it  1 

P'oduction 

Unrt  2 

$900,000 
450.000 
300.000 
150,000 

7 
7 
7 
7 

$63,000 
31  500 

Production 
Un<t  3 

21,000 

Production 
Unrt  4 

10.500 

Material 
cost  at 
standard 

Matenal 

price 
variance 
rate  C-o) 

Materia 

pnce 

vanance 

allocation 

Ending 
inventory 
0« 

homoge- 
neous 
grouping 
ot  matenal. . 

200.000 

7 

14,000 

Total 

2,000.000 

140,000 

Contractor  E's  practice  complies  with 
provisions  of  9904.407-50(b)(3)(ii)  of  this 
Cost  Accounting  Standard. 

(f)(1)  Contractor  F  makes  year-end 
adjustments  for  variances  attributable 
to  covered  contracts.  During  the  year 
just  ended,  a  covered  contract  was 
processed  in  four  production  units,  each 
with  homogeneous  outputs.  Data  with 
respect  to  output  and  to  labor  of  each  of 
the  four  production  units  are  as  follows: 


Pro- 
duction 
unit 

Total 
units  of 
output 

Total 
units 
used 
by  the 
cov- 
ered 
con- 
tract 

Total 

labor 

costs  at 

standard 

Total 
lalxx-cost 

vanance 

1..  .    . 

100.000 
30.000 
20.000 
10.000 

laooo 

6.000 
5.000 
4.000 

$400,000 
900.000 
600.000 
500.000 

$20  000 

2 

30  000 

3 

10000 

4 

20  000 

(2)  Since  the  outputs  of  each 
production  unit  are  homogeneous. 
Contractor  F  uses  the  units  of  output  as 
the  basis  of  making  memorandum 
worksheet  adjustments  concerning 
applicable  variances,  and  establishes 
the  following  figures: 


Labor- 

Labor- 

cost 

Units 

cost 

van- 

used by 

vanance 

ance 

the 

attnbuta- 

per 

covered 

bie  to  the 

unrt  of 

contract 

covered 

unrt 

contract 

Production  Unrt  1 ... 

$0  20 

10,000 

$2,000 

Production  Unrt  2... 

1.00 

6.000 

6.000 

Production  Unrt  3... 

.50 

5,000 

2,500 

Production  Unrt  4... 

2.00 

4.000 

8.000 

Total  labor- 

cost 

vanance 

attnbutabie 

to  the 

covered 

contract 

16  500 

(3)  Contractor  F  makes  a  year-end 
adjustment  of  $10,500  as  the  labor-cost 
variances  attributable  to  the  covered 
contract.  Contractor  F's  practice 
complies  with  provisions  of  9904.407- 
50(e)  of  this  Cost  Accounting  Standard. 


9904.407-61     Interpretation.  (Reserved] 

9904.407-62     Exemption. 

None  for  this  Standard. 

9904.407-63    Effective  date. 

This  Standard  is  effective  as  of  April 
17,  1992  Contractors  with  prior  C.'XS- 
covered  contracts  with  full  coverage 
shall  continue  this  Standard's 
applicability  upon  receipt  of  a  contract 
to  which  this  Standard  is  applicable.  For 
contractors  with  no  previous  contracts 
subject  to  this  Standard,  this  Standard 
shall  be  applied  beginning  with  the 
contractor's  next  full  fiscal  year 
beginning  after  the  receipt  of  a  contract 
to  which  this  Standard  is  applicable. 

9904.408     Accounting  for  costs  of 
compensated  personal  absence 

9904.408-10    IReserved). 

9904.408-20    Purpose. 

The  purpose  of  this  Standard  is  to 
improve,  and  provide  uniformity  in,  the 
measurement  of  costs  of  vacation,  sick 
leave,  holiday,  and  other  compensated 
persona!  absence  for  a  cost  accounting 
period,  and  thereby  increase  the 
probability  that  the  measured  costs  are 
allocated  to  the  proper  cost  objectives. 

9904.408-30    Definitions. 

(a)  The  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard.  Other  terms  defined 
elsewhere  in  this  part  99  shall  have  the 
meanmgs  ascribed  to  them  in  those 
definitions  unless  paragraph  (b)  of  this 
subsection,  requires  otherwise. 

(1 )  Compensated  personal  absence 
means  any  absence  from  work  for 
reasons  such  as  illness,  vacation, 
holidays,  jury  duty  or  military  training, 
or  personal  activities,  for  which  an 
employer  pays  compensation  directly  to 
an  employee  in  accordance  with  a  plan 
or  custom  of  the  employer, 

(2)  Entitlement  means  an  employee's 
right,  whether  conditional  or 
unconditional,  to  receive  a  determinable 
amount  of  compensated  personal 
absence,  or  pay  in  lieu  thereof. 

(b)  The  following  modifications  of 
terms  defined  elsewhere  in  this  Chapter 
99  are  applicable  to  this  Standard:  None. 

9904.408-40    Fundamental  requirement. 

(a)  The  costs  of  compensated  personal 
absence  shall  be  assigned  to  the  cost 
accounting  period  or  periods  in  which 
the  entitlement  was  earned. 

(b)  The  costs  of  compensated  personal 
absence  for  an  entire  cost  accounting 
period  shall  be  allocated  pro-rata  on  an 
annual  basis  among  the  final  cost 
objecti\es  of  that  period 
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9904.408-50    Techniques  for  application. 

(a)  Determinations.  Each  plan  or 
custom  for  compensated  personal 
absence  shall  be  considered  separately 
m  determining  when  entitlement  is 
earned.  If  a  plan  or  custom  is  changed  or 
a  new  plan  or  custom  is  adopted,  then  a 
new  determination  shall  be  made 
beginning  with  the  first  cost  accounting 
period  to  which  such  new  or  changed 
plan  or  custom  applies. 

(b)  Measurement  of  entitlement.  (1) 
For  purposes  of  compliance  with 
9904.40&-40(a),  compensated  personal 
absence  is  earned  at  the  same  time  and 
in  the  same  amount  as  the  employer 
becomes  liable  to  compensate  the 
employee  for  such  absence  if  the 
employer  terminates  the  employee's 
employment  for  lack  of  work  or  other 
reasons  not  involving  disciplinary 
action,  in  accordance  with  a  plan  or 
custom  of  the  employer.  Where  a  new 
employee  must  complete  a  probationary 
period  before  the  employer  becomes 
liable,  the  employer  may  nonetheless 
treat  such  service  as  creating 
entitlement  in  any  computations 
required  by  this  Standard,  provided  that 
he  does  so  consistently. 

(2)  Where  a  plan  or  custom  provides 
for  entitlement  to  be  determined  as  of 
the  first  calendar  day  or  the  first 
business  day  of  a  cost  accounting  period 
based  on  serv  ice  in  the  preceding  cost 
accounting  period,  the  entitlement  shall 
be  c.onsidered  to  have  been  earned,  and 
the  employer's  liability  to  have  arisen, 
as  of  the  close  of  the  preceding  cost 
accounting  penod. 

(3)  In  the  absence  of  a  determinable 
liability,  in  accordance  with  paragraph 
ib)(l)  of  this  subsection,  compensated 
personal  absence  will  be  considered  to 
be  earned  only  in  the  cost  accounting 
period  in  which  it  is  paid. 

(c)  Determination  of  employer's 
liability.  In  computing  the  cost  of 
compensated  persona!  absence,  the 
compulation  shall  give  effect  to  the 
employer's  liability  in  accordance  with 
the  following  paragraphs: 

(1)  The  estimated  liability  shall 
include  ail  earned  entitlement  to 
compensated  personal  absence  which 
exists  at  the  time  the  liability  is 
determined,  in  accordance  with 
paragraph  (b)  of  tins  subsection. 

(2)  The  estimated  liability  shall  be 
reduced  to  allow  for  anticipated 
nonutilization.  if  matenal. 

(3)  The  liability  shall  be  estimated 
consistently  either  in  terms  of  current  or 
of  anticipated  wage  rates.  Estimates 
may  be  made  with  respe<;t  to  individual 
employees,  but  such  individual 
estimates  shall  not  be  required  if  the 
total  cost  with  respect  to  all  employees 
in  the  plan  can  be  estimated  with 


reasonable  accuracy  by  the  use  of 
sample  data,  experience  or  other 
appropriate  means 

(d)  .Adjustments.  (1)  The  estimati'  uf 
the  employer's  liability  for  compensated 
personal  absence  at  the  beginning  of  the 
first  cost  accounting  period  for  which  a 
contractor  must  comply  with  this 
standard  shall  be  based  on  the 
contractor's  plan  or  custom  applif  nhle 
to  that  period,  notwithstanding  that 
some  pari  of  that  liability  has  not 
previously  been  recognized  for  contract 
costing  purposes.  Any  excess  of  the 
amount  of  the  liability  as  determined  in 
accordance  with  paragraph  (r)  of  this 
subsection  over  the  corresponding 
amount  of  the  liability  as  determined  in 
accordance  with  the  contractor's 
previous  practice  shall  be  held  in 
suspense  and  accounted  for  as 
described  in  subparagraph  (d)(3)  of  this 
subsection. 

(2)  !f  a  plan  or  custom  ;s  changed  or  a 
new  pUn  or  custom  is  adopted,  and  the 
new  determination  made  in  accordance 
with  paragraph  (a)  of  this  subsection 
results  in  an  increase  in  the  estimate  of 
the  employer's  liability  for  compensated 
personal  absence  at  ttie  beginning  of  the 
first  cost  accounting  penod  for  which 
the  new  plan  is  effective  over  the 
estimate  made  in  accordance  with  the 
contractors  prior  practice,  then  the 
amount  of  such  increase  shall  be  held  in 
suspense  and  accounted  for  as 
descnbed  in  paragraph  |d)|31  of  this 
subsection. 

(3]  At  the  close  of  each  cost 
accounting  penod  the  amount  held  in 
suspense  shall  be  reduced  by  the  excess 
of  the  amount  held  in  suspense  at  the 
beginning  of  the  cost  accounting  period 
over  the  employer's  liability  (as 
estimated  in  accordance  with  paragraph 
(c)  of  this  subsection)  at  the  end  of  that 
cost  accounting  penod.  The  cost  of 
compensated  personal  absence  assigned 
to  that  cost  accounting  penod  shall  be 
increased  by  the  amount  of  the  excess. 

(e)  .Allocations.  Except  where  the  use 
of  a  longer  or  shorter  period  is  permitted 
by  the  provisions  of  the  Cost  Accounting 
Standard  on  Cost  Accounting  Period 
19904. 4(Xi).  the  cost  of  compensated 
personal  absence  shall  be  allocated  to 
cost  objectives  on  a  pro-rata  basis 
which  reflects  the  total  of  such  costs 
and  the  total  of  the  allocation  base  for 
the  entire  cost  accounting  period. 
However,  this  provision  shall  not 
preclude  revisions  to  an  allocation  rate 
dunng  a  cost  accounting  period  based 
on  revised  estimates  of  penod  totals. 


shall  become  eligible  to  receive  a  2- 
week  vacation  with  pay.  Vacation 
entitlement  must  be  used  within  2  years 
or  forfeited.  An  employee  who  leaves 
the  company  voluntarily  will  be  paid  for 
any  remaining  unused  vacation 
entitlement  \a  hi;  f  was  earned  through 
the  employ!  <  -    :•  t  armiversary  date, 
.\n  emplovf  >  v.  h.   is  laid  off  for  lack  of 
work  will  also  be  paid  a  pro-rata 
vacation  allowance  for  service  since  the 
employee's  last  anniversary  date. 
Company  A  accrues  vacation  costs  each 
month  based  on  an  estimate  of  the 
anniversary  years  which  will  be 
completed  in  that  month.  At  the  end  of 
its  cost  accounting  period.  Company  A 
adjusts  its  estimated  liability  to  agree 
with  its  actual  liability  for  completed 
years  of  service  on  an  individual 
employee  basis. 

(1)  In  order  to  comply  with  9904  408- 
50(c).  Company  A  must  increase  its 
estimated  liabihty  for  vacation  pay  at 
ail  times  to  include  the  estimated 
additional  amount  which  would  be 
payable  to  employees  in  the  event  of 
layoff.  The  additional  Hability  may  be 
calculated  on  an  individual  employee 
basis  or  it  may  be  estimated  for  the 
employees  as  a  group  by  the  use  of 
sample  or  historical  data. 

(2)  The  following  illustrates  one 
method  of  estimating  Company  A's 
liability  at  the  end  of  its  cost  accounting 
period,  December  31,  with  respect  to 
individual  employees,  in  accordance 
with  9904.40ft-«)(c). 

Jone  Doe,  Anniversary  date  July  10: 

Unused  entitlement  resulting  from 
completed  service  years.  24  hrs. 

at  S5 ~ $120 

Full  months  of  service  since  anni- 
versary, 5: 

Pro-rata  entitlement  on  lay- 
ofT=80  hr8.x5/l2=33J  hrs. 
at  15 - 167 

Total 287 

Less  estimated  allowance  for 
forfeitures.  3^  percent 10 

Net  liability . —       277 


9904.408-60    llkistrstions 

|a)  Company  .As  vacat 


in  plan 


provides  that  on  the  anniversary  of  each 
employee's  hiring  date,  that  employee 


(b)  Company  B  has  a  vacation  plan 
similar  to  Company  As  but  Company  B 
does  not  pay  pro-rata  vacation  pay  on 
lay-off  for  service  since  the  last 
anniversary  date.  Company  B  must 
include  in  its  estimate  of  its  liability  at 
the  end  of  its  cost  accounting  period 
only  that  unused  vacation  entitlement 
which  results  from  completed  years  of 
service,  with  aMowance  for  forfeitures  if 
material. 

(c)  Company  C's  sick  leave  plan 
provides  that  an  employee  will 
accumulate  one-half  day  of  sick  leave 
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entitlement  for  each  full  month  of 
service.  Sick  leave  entitlement  may  be 
accumulated  without  limit,  but  an 
employee  is  paid  for  sick  leave  only 
during  actual  illness;  the  Company  does 
not  pay  for  unused  sick  leave  on  lay-off. 
Despite  the  fact  that  Company  C  might 
be  able  to  estimate  the  amount  which 
will  be  paid  for  sick  leave  in  a  future 
cost  accounting  period  with  a  high 
degree  of  accuracy,  it  has  no  liability  for 
payment  for  unused  sick  leave 
entitlement  in  the  event  of  lay-off. 
Therefore,  in  accordance  with  9904.408- 
50(b)(3),  it  must  assign  to  each  cost 
accounting  period  only  the  costs  of  sick 
leave  which  it  pays  in  that  period. 

(d)  Company  D's  vacation  plan 
provides  that  on  July  1.  each  employee 
who  has  been  employed  by  the 
Company  for  at  least  1  year  shall  be 
entitled  to  2  weeks  of  vacation.  All 
vacation  must  be  taken  between  July  1 
and  September  30.  An  employee  who 
terminates  after  September  30  and 
before  July  1  receives  no  vacation  pay. 
Company  D  has  a  cost  accounting 
period  which  ends  on  December  31: 
however  Company  D  customarily 
accrues  its  anticipated  liability  for 
vacation  pay  at  July  1  in  12  equal 
installments  over  the  "vacation  year" 
starting  on  July  1  of  the  previous  year 
and  ending  on  June  30  of  the  current 
year.  Company  D  has  no  liability  for 
vacation  pay  at  January  1  or  at 
December  31.  In  accordance  with 
9904.40&-50(b)(3),  the  amount  of 
vacation  cost  which  Company  D  must 
assign  to  each  cost  accounting  period  is 
the  amount  of  such  costs  paid  in  that 
period.  Therefore,  Company  D  may  not 
use  the  "vacation  year"  ending  June  30 
to  apportion  these  costs  between  cost 
accounting  periods. 

(e)  Company  E's  cost  accounting 
period  ends  on  December  31.  Its 
vacation  plan  provides  that  on  January 
1  each  employee  who  has  been 
employed  for  at  least  1  year  shall 
become  entitled  to  2  weeks  of  vacation. 
The  Company  does  not  recognize  a 
liability  for  vacation  pay  at  December  31 
because  an  employee  must  be  employed 
on  January  1  to  be  eligible. 

(1)  Despite  the  requirement  that  the 
employee  also  be  employed  on  January 
1,  the  necessary  service  was  completed 
in  the  preceding  cost  accounting  period. 
If  the  other  terms  of  the  plan  are  such 
that  in  accordance  with  this  Standard. 
Company  E  must  recognize  its  vacation 
costs  on  the  accrual  basis,  then  in 
accordance  with  9904.40&-50(b)(2). 
Company  E  must  estimate  its  vacation 
costs  as  if  the  liability  arose  on 
December  31  rather  than  on  the 
following  lanuary  1. 


(2)  Assume  that  Company  E  must 
comply  with  this  Standard  beginning  on 
January  1. 1976.  Assume  that  the 
employees  of  Company  E  earned  $90,000 
in  vacation  pay  in  1975,  all  of  which  will 
be  taken  in  1976.  Assume,  further,  that 
because  of  reduced  employment  levels, 
the  employees  of  Company  E  will  earn 
only  $80,000  in  vacation  pay  in  1976, 
$5,000  of  which  will  be  paid  in  1976 
because  of  layoffs.  The  following 
e.xample  illustrates  the  computation  of 
vacation  pay  costs  for  Company  E  in 
1976: 

19^6  beginning  liability: 
With        Standard        (9904.408- 

50(d)(l )) $90,000 

Without  Standard 0 

Amount  to  be  held  in  sus- 
pense (9904  408-50(d){l)) ,  90.000 

1976  ending  liability 75.000 

Plus:  Paid  in  1976 95.000 

Subtotal 170.000 

Less:  1976  beginning  liability 90.000 

1976  vacation  cost,  basic 
amount 80,000 

Amount  in  suspense  at  beginning 

of  1976 90.000 

Less:  1976  ending  liability 75,000 

Suspense  to  be  written  of  in 
1976;  additional  1976  vaca- 
tion cost  (9904.408-50(d)(3))...        15.000 

1976  t)asic  vacation  cost 80,000 

Plus:  1976  reduction  of  suspense 15,000 

1976  total  vacation  cost 95.000 


(3)  Assume,  further,  that  all  of  the 
vacation  entitlement  which  remained  at 
December  31. 1976  ($75,000),  is  taken  in 
1977.  Also,  Company  E  hires  a 
substantial  number  of  additional 
employees  in  1977,  so  that  the  amount  of 
vacation  entitlement  earned  in  1977  is 
$85,000.  The  following  example 
illustrates  the  computation  of  vacation 
pay  costs  for  Company  E  in  1977: 

1977  ending  liability $85,000 

Plus:  Paid  m  1977 75.000 

Subtotal 160.000 

Less:  1977  beginning  liability 75.000 

1977     vacation     cost,     basic 

amount 85.000 

Amount  in  suspense  at  beginning 
of  1977  (Note  1) 75,000 

1977  ending  liability  (Note  1) 85,000 

1977  basic  vacation  cost 85.000 

Plus:  reduction  of  suspense  (Note 

1) 0 

1977  total  vacation  cost B5.000 


Note  1— Because  the  19'~  ending  liability 
exceeds  the  amount  in  suspense  at  the 
beginning  of  1977,  there  is  no  reduction  of 
suspense  in  1977. 

(4)  Assume  further,  that  Company  E 
goes  out  of  business  in  1978.  All 
employees  are  terminated  and  paid  both 
for  the  $85,000  vacation  liability  at  the 
end  of  1977  and  an  additional  $40,000 
earned  in  1978.  The  following  example 
illustrates  the  computation  of  vacation 
pay  costs  for  Company  E  in  1978; 

1978  ending  liability 0 

Plus:  Paid  in  1978 $125.000 

Subtotal 125.000 

Less:  1978  beginning  liability 85.000 

1978  vacation  cost,  basic 
amount 40.000 

Amount   in  suspense  at  begin- 
ning of  1978 75,000 

Less:  1978  ending  liability 0 

Suspense  to  be  written  off 
in  1978;  additional  1978 
vacation  cost  (9904.408- 
50(d)(3) 75,000 

1978  basic  vacation  cost 40,000 

Plus.  1978  reduction  in  suspense ..  75,000 

1978  total  vacation  cost 115.000 


(f)  All  of  the  salary  costs  of  Company 
F's  salaried  employees  are  charged  to 
service,  administrative,  or  overhead 
functions.  No  accounting  entries  are 
made  to  segregate  costs  of  compensated 
personal  absence  of  these  employees 
from  their  other  salary-  costs,  although 
other  records  are  maintained  to  control 
the  total  amount  of  such  absences. 

(1)  This  policy  does  not  violate  the 
requirement  of  9904  40a-40(b)  if  such 
salaries  are  charged  to  overhead  or 
indirect  cost  pools  for  subsequent 
allocation  to  final  cost  objectives  over 
annually  determined  allocation  bases 
which  are  appropriate  for  those  pools. 

(2)  If  the  same  policy  were  followed  in 
the  case  of  engineers  whose  salaries 
were  directly  allocated  to  two  or  more 
final  cost  objectives,  or  to  both 
intermediate  and  final  cost  objectives, 
80  that  costs  of  compensated  personal 
absence  were  charged  directly  to  the 
jobs  on  which  the  individuals  were 
working  when  paid,  then  this  w'oi;ki 
violate  the  requirement  of  9<)04.408-40(b) 
that  these  costs  be  allocated  among  cost 
objectives  on  the  basis  of  the  costs  of 
the  entire  cost  accounting  period.  Only  if 
all  salaries  were  directly  allorated  to  a 
single  final  cost  objective,  as  might  be 
the  case  with  personnel  assigned  to  an 
overseas  base  for  the  performance  of  a 
single  contract,  would  this  practice  be  in 
accord  with  that  requirement. 
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(gl  Company  G  determines  a 
charging  rate"  for  each  employee.  The 
charging  rate  includes  an  allowance  for 
compensated  personal  absence  based 
on  average  experience  As  the  employee 
performs  8er\ice8.  the  related  cost 
objectives  are  charged  for  the  services 
at  the  charging  rate,  the  employee  is 
paid  at  his  base  rate,  and  the  excess  is 
credited  to  the  accrued  liability  for  each 
benefit.  As  benefits  are  paid,  the  costs 
are  charged  against  the  accrued 
liabilities.  The  amount  of  each  accrued 
liability  is  adjusted  at  the  end  of  the  cost 
accounting  period,  and  any  difference  is 
adjusted  through  appropriate  overhead 
accounts  in  accordance  with  company 
policy. 

(1)  This  method  is  not  a  violation  of 
9904.4O8--i0(b)  if  it  results  in  allocating 
the  estimated  annual  costs  of 
compensated  persona!  absence  at  a  rate 
which  reflects  the  anticipated  costs  of 
the  entire  cost  accounting  period. 

[2]  The  computation  itself  must 
comply  with  the  criteria  of  9904, 408- 
40(a).  For  example,  if  the  terms  of  the 
Company's  sick  leave  plan  are  such  that 
in  accordance  with  this  Standard,  the 
costs  should  be  recognized  in  the  cost 
accounting  period  when  they  are  paid, 
then  the  computation  should  be 
intended  to  amortize  the  expected  costs 
of  sick  leave  over  the  activity  of  that 
cost  accounting  period,  leaving  no 
accrued  liability  for  sick  leave  at  the 
end  of  the  cost  accounting  period. 

9904.408-61     Interpretation.  1  Reserved] 

9904.408-€2     Exemption. 

This  Standard  shall  not  apply  to 
contracts  and  grants  with  state,  local, 
and  Federally  recognized  Indian  Tribal 
Governments. 

9904.408-63    Effective  date. 

This  Standard  is  effective  as  of  April 
17.  1992.  Contractors  with  prior  CAS- 
covered  contracts  with  full  coverage 
shall  continue  this  Standard's 
applicability  upon  receipt  of  a  contract 
to  which  this  Standard  is  applicable.  For 
contractors  with  no  previous  contracts 
subject  to  this  Standard,  this  Standard 
shall  be  applied  beginning  with  the 
contractor's  next  full  fiscal  year 
beginning  after  the  receipt  of  a  contract 
to  which  this  Standard  is  applicable. 

9904.409    Co8t  accounting  standard- 
depreciation  of  tangible  capital  assets. 

9904.409-10    (Reserved) 

9904.409-20    Purpose. 

The  purpose  of  this  Standard  is  to 
provide  criteria  and  guidance  for 
assigning  costs  of  tangible  capital  assets 
to  cost  accounting  periods  and  for 


allocating  such  costs  in  cost  objectives 
within  such  periods  in  an  objective  and 
consistent  manner  The  Standard  is 
based  on  the  concept  that  depreciation 
costs  identified  with  cost  accounting 
periods  and  benefiting  cost  objectives 
within  periods  should  be  a  reasonable 
measure  of  the  expiration  of  service 
potential  of  the  tangible  assets  subject 
to  depreciation.  Adherence  to  this 
Standard  should  provide  a  systematic 
and  rational  flow  of  the  costs  of  tangible 
capital  assets  to  benefitted  cost 
objectives  over  the  expected  service 
lives  of  the  assets.  This  Standard  does 
not  cover  nonwasting  assets  or  natural 
resources  which  are  subject  to 
depletion. 

9904.40^30    Definitions. 

(a)  The  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard.  Other  terms  defined 
elsewhere  m  this  Chapter  99  shall  have 
the  meanings  ascribed  to  them  in  those 
definitions  unless  paragraph  (b)  of  this 
subsection,  requires  otherwise. 

(1)  Residual  value  means  the  proceeds 
(less  removal  and  disposal  costs,  if  any) 
realized  upon  disposition  of  a  tangible 
capital  asset.  It  usually  is  measured  by 
the  net  proceeds  from  the  sale  or  other 
disposition  of  the  asset,  or  its  fair  value 
if  the  asset  is  traded  m  on  another  asset. 
The  estimated  residual  value  is  a 
current  forecast  of  the  residual  value. 

(2)  Ser\-!ce  h^e  means  the  period  of 
usefulness  of  a  tangible  asset  (or  group 
of  assets)  to  its  current  owner.  The 
period  may  be  expressed  in  units  of  time 
or  output.  The  estimated  service  life  of  a 
tangible  capital  asset  (or  group  of 
assets)  IS  a  current  forecast  of  its  service 
life  and  is  the  penod  over  which 
depreciation  cost  is  to  be  assigned. 

(3)  Tangible  capital  asset  means  an 
asset  that  has  physical  substance,  more 
than  minim.al  value,  and  is  expected  to 
be  held  by  an  enterprise  for  continued 
use  or  possession  beyond  the  current 
accounting  period  for  the  services  it 
yields. 

(b)  The  following  modifications  of 
terms  defined  elsewhere  in  this  Chapter 
99  are  applicable  to  this  Standard:  None. 

9904.409-40     Fundamental  requirement. 

(a)  The  depreciable  cost  of  a  tangible 
capital  asset  (or  group  of  assets)  shall  be 
assigned  to  cost  accounting  periods  in 
accordance  with  the  following  criteria: 

(1)  The  depreciable  cost  of  a  tangible 
capita!  asset  shall  be  its  capitalized  cost 
less  Its  estimated  residual  value. 

(2)  The  estimated  service  life  of  a 
tangible  capital  asset  (or  group  of 
assets)  shall  be  used  to  determine  the 
cost  accounting  periods  to  which  the 
depreciable  cost  will  be  assigned. 


(3)  The  method  of  depreciation 
selected  for  assigning  the  depreciable 
cost  of  a  tangible  capital  asset  (or  group 
of  assets)  to  the  cost  accounting  periods 
representing  its  estimated  service  life 
shall  reflect  the  pattern  of  consumption 
of  services  over  the  life  of  the  asset. 

(4)  The  gain  or  loss  which  is 
recognized  upon  disposition  of  a 
tangible  capital  asset  shall  be  assigned 
to  the  cost  accounting  period  in  which 
the  disposition  occurs. 

(b)  The  annual  depreciation  cost  of  a 
tangible  capital  asset  (or  group  of 
assets)  shall  be  allocated  to  cost 
objectives  for  which  it  provides  service 
in  accordance  with  the  following 
criteria: 

(1)  Depreciation  cost  may  be  charged 
directly  to  cost  objectives  only  if  such 
charges  are  made  on  the  basis  of  usage 
and  only  if  depreciation  costs  of  all  like 
assets  used  for  similar  purposes  are 
charged  in  the  same  manner. 

(2)  Where  tangible  capital  assets  are 
part  of.  or  function  as,  an  organizational 
unit  whose  costs  are  charged  to  other 
cost  objectives  based  on  measurement 
of  the  services  provided  by  the 
organizational  unit,  the  depreciation 
cost  of  such  assets  shall  be  included  as 
part  of  the  cost  of  the  organizational 
unit. 

(3)  Depreciation  costs  which  are  not 
allocated  in  accordance  with  paragraph 
(b)  (1)  or  (2)  of  this  subsection,  shall  be 
included  in  appropriate  indirect  cost 
pools. 

(4)  The  gain  or  loss  which  is 
recognized  upon  disposition  of  a 
tangible  capital  asset,  where  material  in 
amount,  shall  be  allocated  in  the  same 
manner  as  the  depreciation  cost  of  the 
asset  has  been  or  would  have  been 
allocated  for  the  cost  accounting  period 
in  which  the  disposition  occurs.  Where 
such  gain  or  loss  is  not  material,  the 
amount  may  be  included  in  an 
appropriate  indirect  cost  pool. 

9904  409- SO     TechnlQue*  fCK  appitcatton. 

(aj  Determination  of  the  apprupriate 
depreciation  charges  involves  estimates 
both  of  service  life  and  of  the  likely 
pa  item  of  consumption  of  services  in  the 
cost  accounting  periods  included  in  such 
life.  In  selecting  service  life  estimates 
and  in  selecting  depreciation  methods, 
many  of  the  same  physical  and 
economic  factors  should  be  considered. 
The  following  are  among  the  factors 
which  may  be  taken  into  account: 
Quantity  and  quality  of  expected  output, 
and  the  timing  thereof;  costs  of  repair 
and  maintenance,  and  the  timing 
thereof;  standby  or  incidental  use  and 
the  timing  thereof;  and  technical  or 
economic  obsolescence  of  the  asset  (or 
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group  of  assets),  or  of  the  product  or 
service  it  ts  involved  in  producing. 

f^)  Depreciation  of  a  tangible  capital 
asi^'  shd'i  bpsTi  when  the  asset  and 
a-y  o'hers  or.  which  its  effective  use 
df  :x=nds  are  ready  for  use  in  a  normal  or 
acceptable  fashion.  However  where 
partial  utilization  of  a  tangible  capital 
asset  is  identified  with  a  specific 
operation,  depredation  shall  commence 
on  any  portion  of  the  asset  which  is 
substantially  completed  and  used  for 
that  operation.  Depreciable  spare  parts 
which  are  required  for  the  operation  of 
such  tangible  capital  assets  shall  be 
accounted  for  over  the  service  life  of  the 
assets. 

(c)  A  consistent  policy  shall  be 
followed  in  determining  the  depreciable 
cost  to  be  assigned  to  the  beginning  and 
ending  cost  accounting  periods  of  asset 
use.  The  policy  may  provide  for  any 
reasonable  starting  and  ending  dates  in 
computing  the  first  and  last  year 
depreciable  cost. 

(d)  Tangible  capital  assets  nxay  be 
accounted  for  by  treating  each 
individual  asset  as  an  accounting  unit, 
or  by  combining  two  or  more  assets  as  a 
single  accounting  unit,  provided  such 
treatment  is  consistently  applied  over 
the  service  life  of  the  asset  or  group  of 
assets. 

(e)  Estimated  service  lives  initially 
established  for  tangible  capital  assets 
(or  groups  of  assets]  shall  be  reasonable 
approximations  of  their  expected  actual 
penods  of  usefulness,  considering  the 
factors  mentioned  in  paragraph  (a)  of 
this  subsection.  The  estimate  of  the 
expected  actual  periods  of  usefulness 
need  not  include  the  additional  period 
tangible  capital  assets  are  retained  for 
standby  or  incidental  use  where 
adequate  records  are  maintained  which 
ref]ec  the  withdrawal  from  active  use. 

(1)  The  expected  actual  periods  of 
usefulness  shall  be  those  periods  which 
are  suported  by  records  of  either  past 
retirement  or,  where  available, 
withdrawal  from  active  use  (and 
retention  for  standby  or  incidental  use) 
for  like  assets  (or  groups  of  assets)  used 
in  similar  circumstances  appropriately 
modified  for  specifically  identified 
factors  expected  to  influence  future 
lives.  The  factors  which  can  be  used  to 
modify  past  experience  include: 

!i)  Changes  in  expected  physical 
usefulness  from  that  which  has  been 
experienced  such  as  changes  in  the 
quantity  and  quality  of  expected  output. 

(ii)  Changes  in  expected  economic 
usefulness,  such  as  changes  in  expected 
technical  or  economic  obsolescence  of 
the  asset  (or  group  of  assets),  or  of  the 
product  or  service  produced. 

(2)  Supporting  records  shall  be 
.maintained  which  are  adequate  to  show 


the  age  at  retirement  or.  if  the  contractor 
so  chooses,  at  withdrawal  horn  active 
use  (and  retention  for  standby  or 
incidental  use)  for  a  sample  of  assets  for 
each  significant  category.  Whether 
assets  are  accounted  for  individually  or 
by  groups,  the  basis  for  estimating 
service  life  shall  be  predicated  on 
supporting  records  of  experienced  lives 
for  either  individual  assets  or  any 
reasonable  grouping  of  assets  as  long  as 
that  basis  is  consisently  used.  The 
burden  shall  be  on  the  contractor  to 
justify  estimated  service  lives  which  are 
shorter  than  such  experienced  lives. 

(3)  The  records  required  in 
subparagraphs  (e)  (1)  and  (2)  of  this 
subsection,  if  not  available  on  the  date 
when  the  requirements  of  this  Standard 
must  first  be  followed  by  a  contractor, 
shall  be  developed  from  current  and 
historical  fixed  asset  records  and  be 
available  following  the  second  fiscal 
year  after  that  date.  They  shall  be  used 
as  a  basis  for  estimates  of  service  lives 
of  tangible  capital  assets  acquired 
thereafter.  Estimated  service  lives  used 
for  financial  accounting  purposes  (or 
other  accounting  purposes  where 
depreciation  is  not  recorded  for 
financial  accounting  purposes  for  some 
non-commercial  organizations),  if  not 
unreasonable  under  the  criteria 
specified  in  paragraph  (e)  of  this 
subsection,  shall  be  used  until  adequate 
supporting  records  are  available. 

(4)  Estimated  service  Uves  for  tangible 
capital  assets  for  which  the  contractor 
has  no  available  data  or  no  prior 
experience  for  similar  assets  shall  be 
established  based  on  a  projection  of  the 
expected  actual  period  of  usefulness, 
but  shall  not  be  less  than  asset  guideline 
periods  (mid-range)  established  for  asset 
guideline  classes  under  Internal 
Revenue  Procedures  which  are  in  effect 
as  of  the  first  day  of  the  cost  accounting 
period  in  which  the  assets  are  acquired. 
Use  of  this  alternative  procedure  shall 
cease  as  soon  as  the  contractor  is  able 
to  develop  estimates  which  are 
appropriately  supported  by  this  own 
experience. 

(5)  The  contracting  parties  may  agree 
on  the  estimated  service  life  of 
individual  tangible  capital  assets  where 
the  unique  purpose  for  which  the 
equipment  was  acquired  or  other  special 
circumstances  warrant  a  shorter 
estimated  service  life  than  the  life 
determined  in  accordance  with  the  other 
provisions  of  this  9904.409-50(e)  and 
where  the  shorter  life  can  be  reasonably 
predicted. 

(f)(1)  the  method  of  depreciation  used 
for  financial  accounting  purposes  (or 
other  accounting  purposes  where 
depreciation  is  not  recorded  for 


financial  accounting  purposes)  shall  be 
used  for  contract  costing  unless; 

hi  Such  method  does  not  reasonably 
reflect  the  expected  consumption  of 
ser\  ices  for  the  tangible  capital  asset  (or 
group  of  assets)  to  which  applied,  or 

(ii)  The  method  is  unacceptable  for 
Federal  income  tax  purposes. 

If  the  contractors'  method  of 
depreciation  used  for  financial 
accounting  purposes  (or  other 
accounting  purposes  as  provided  above) 
does  not  reasonably  reflect  the  expected 
consumption  of  services  or  is 
unacceptable  for  Federal  income  tax 
purposes,  he  shall  establish  a  method  of 
depreciation  for  contract  costing  which 
meets  these  criteria,  in  accordance  with 
subparagraph  (0(3)  of  this  subsection. 

(2)  After  the  date  of  initial 
applicability  of  this  Standard,  selection 
of  methods  of  depreciation  for  newly 
acquired  tangible  capital  assets,  which 
are  different  from  the  methods  currently 
being  used  for  like  assets  in  similar 
circumstances,  shall  be  supported  by 
projections  of  the  expected  consumption 
of  services  of  those  assets  (or  groups  of 
assets)  to  which  the  different  methods  of 
depreciation  shall  apply.  Support  m 
accordance  wuh  paragraph  (fl(3)  of  this 
subsection  shall  be  based  on  the 
expected  consumption  of  services  of 
either  individual  assets  or  any 
reasonable  grouping  of  assets  as  long  as 
the  basis  selected  for  grouping  assets  is 
consistently  used. 

(3)  The  expected  consumption  of  asset 
services  over  the  estimated  service  life 
of  a  tangible  capital  asset  (or  group  of 
assets)  is  influenced  by  the  factors 
mentioned  in  paragraph  (a)  of  this 
subsection  which  affect  either  potential 
activity  or  potential  output  of  the  asset 
(or  group  of  assets).  These  factors  may 
be  measured  by  the  expected  activity  or 
the  expected  physical  output  of  the 
assets,  as  for  example:  Hours  of 
operation,  number  of  operations 
performed,  number  of  units  produced,  or 
number  of  miles  traveled.  An  acceptable 
surrogate  for  expected  activity  or  output 
might  be  a  monetary  measure  of  that 
activity  or  output  generated  by  use  of 
tangible  capital  assets,  such  as 
estimated  labor  dollars,  total  cost 
incurred  or  total  revenues,  to  the  extent 
that  such  monetary  measures  can 
reasonably  be  related  to  the  usage  of 
specific  tangible  capital  assets  (or 
groups  of  assets).  In  the  absence  of 
reliable  data  for  the  measurement  or 
estimation  of  the  consumption  of  asset 
services  by  the  techniques  mentioned, 
the  expected  consumption  of  services 
may  be  represented  by  the  passage  of 
time  The  appropriate  method  of 
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depreciation  should  be  selected  38 
follows; 

(i)  An  accelerated  method  of 
depreciation  is  appropriate  where  the 
expected  consumption  of  asset  ser\ice8 
is  Significantly  greater  m  early  years  of 
asset  life. 

(ii]  The  straight-line  method  of 
depreciation  is  appropriate  where  the 
expected  consumption  of  asset  services 
is  reasonably  level  over  the  service  life 
of  the  asset  (or  group  of  assets). 

(g)  The  estimated  service  life  and 
method  of  depreciation  to  be  used  for  an 
original  complement  of  low-cost 
equipment  shall  be  based  on  the 
expected  consumption  of  services  over 
the  expected  useful  life  of  the 
complement  as  a  whole  and  shall  not  be 
based  on  the  individual  items  which 
form  the  complement. 

(h)  Estimated  residual  values  shall  be 
determined  for  all  tangible  capital  assets 
(or  groups  of  assets).  For  tangible 
personal  property,  only  estimated 
residual  values  which  exceed  ten 
percent  of  the  capitalized  cost  of  the 
asset  (or  group  of  assets)  need  be  used 
in  establishing  depreciable  costs.  Where 
either  the  declining  balance  method  of 
depreciation  or  the  class  life  asset 
depreciation  range  system  is  used 
consistent  with  the  provisions  of  this 
Standard,  the  residual  value  need  not  be 
deducted  from  capitalized  cost  to 
determine  depreciable  costs.  No 
depreciation  cost  shall  be  charged 
which  would  significantly  reduce  book 
value  of  a  tangible  capital  asset  (or 
group  of  assets)  below  its  residual  value. 

(i)  Estimates  of  service  life, 
consumption  of  services,  and  residual 
value  shall  be  reexamined  for  tangible 
capital  assets  (or  groups  of  assets) 
whenever  circumstances  change 
significantly.  Where  changes  are  made 
to  the  estimated  service  life,  residual 
value,  or  method  of  depreciation  during 
the  life  of  a  tangible  capital  asset,  the 
remaining  depreciable  costs  for  cost 
accounting  purposes  shall  be  limited  to 
the  undepreciated  cost  of  the  assets  and 
shall  be  assigned  only  to  the  cost 
accounting  period  in  which  the  change  is 
made  and  to  subsequent  periods. 

(j)(l)  Gams  and  losses  on  disposition 
of  tangible  capital  assets  shall  be 
considered  as  adjustments  of 
depreciation  costs  previously  recognized 
and  shall  be  assigned  to  the  cost 
accounting  period  in  which  disposition 
occurs  except  as  provided  in 
subparagraphs  (j)  (2)  and  (3)  of  this 
subsection.  The  gain  or  loss  for  each 
asset  disposed  of  is  the  difference 
betv\-een  the  net  amount  realized, 
including  insurance  proceeds  in  the 
event  of  involuntary  conversion,  and  its 
undepreciated  balance.  However,  the 


gain  to  be  recognized  for  contract 
costing  purposes  shall  be  limited  to  the 
difference  between  the  original 
acquisition  cost  of  the  asset  and  its 
undepreciated  balance. 

(2)  Gains  and  losses  on  the  disposition 
of  tangible  capital  assets  shall  not  be 
recognized  where: 

(i)  Assets  are  grouped  and  such  gains 
and  losses  are  processed  through  the 
accumulated  depreciation  account,  or 

(ii)  The  asset  is  given  in  exchange  as 
part  of  the  purchase  price  of  a  similar 
asset  and  the  gain  or  loss  is  included  in 
computing  the  depreciable  cost  of  the 
new  asset. 

Where  the  disposition  results  from  an 
involuntary  conversion  and  the  asset  is 
replaced  by  a  similar  asset,  gains  and 
losses  may  either  be  recognized  in  the 
period  of  disposition  or  used  to  adjust 
the  depreciable  cost  base  of  the  new 
asset. 

(3)  The  contracting  parties  may 
account  for  gains  and  losses  arising 
from  mass  or  extraordinary  dispositions 
in  a  manner  which  will  result  in 
treatment  equitable  to  all  parties. 

(4)  Gains  and  losses  on  disposition  of 
tangible  capital  assets  transferred  in 
other  than  an  arms-length  transaction 
and  subsequently  disposed  of  within  12 
months  from  the  date  of  transfer  shall  be 
assigned  to  the  transferor. 

(k)  Where,  in  accordance  with 
9904.409-40(b)(l),  the  depreciation  costs 
of  like  tangible  capital  assets  used  for 
similar  purposes  are  directly  charged  to 
cost  objectives  on  the  basis  of  usage, 
average  charging  rates  based  on  cost 
shall  be  established  for  the  use  of  such 
assets.  Any  variances  between  total 
depreciation  cost  charged  to  cost 
objectives  and  total  depreciation  cost 
for  the  cost  accounting  period  shall  be 
accounted  for  in  accordance  with  the 
contractor's  established  practice  for 
handling  such  variances. 

(1)  Practices  for  determining 
depreciation  methods,  estimated  service 
lives  and  estimated  residual  values  need 
not  be  changed  for  assets  acquired  prior 
to  compliance  with  this  Standard  if 
otherwise  acceptable  under  applicable 
procurement  regulations.  However,  if 
changes  are  effected  such  changes  must 
conform  to  the  criteria  established  in 
this  Standard  and  may  be  effected  on  a 
prospective  basis  to  cover  the 
undepreciated  balance  of  cost  by 
agreement  between  the  contracting 
parties  pursuant  to  negotiation  under 
subdivision  (a)(4)  (ii)  or  (iii)  of  the 
contract  clause  set  out  at  9903.201-4(a). 

9904  409-60     Illustrations. 

The  following  examples  are 
illustrative  of  the  provisions  of  this 
Standard. 


(a)  Companies  X,  Y,  and  Z  purchase 

identical  milling  machines  to  be  used  for 
similar  purposes. 

(1)  Company  X  estimates  service  life 
for  tangible  capital  assets  on  an 
individual  asset  basis.  Its  experience 
with  similar  machines  is  that  the 
average  replacement  period  is  14  years. 
Under  the  provisions  of  the  Standard. 
Company  X  shall  use  the  estimated 
service  life  of  14  years  for  the  milling 
machine  unless  it  can  demonstrate 
changed  circumstances  or  new 
circumstances  to  support  a  different 
estimate. 

(2)  Company  Y  estimates  service  life 
for  tangible  capital  assets  by  grouping 
assets  of  the  same  general  kind  and  with 
similar  service  lives.  Accordingly,  all 
machine  tools  are  accounted  for  as  a 
single  group.  The  average  replacement 
life  for  machine  tools  for  Company  Y  is 
12  years.  In  accordance  with  the 
provisions  of  the  Standard.  Company  Y 
shall  use  a  life  of  12  years  for  the 
acquisition  unless  it  can  support  a 
different  estimate  for  the  entire  group. 

(3)  Company  Z  estimates  service  life 
for  tangible  capital  assets  by  grouping 
assets  according  to  use  without  regard 
to  service  lives.  Accordingly,  all 
machinery  and  equipment  is  accounted 
for  as  a  single  group.  The  average 
replacement  life  for  machinery  and 
equipment  in  Company  Z  is  10  years.  In 
accordance  with  the  provisions  of  the 
Standard,  Company  Z  shall  use  an 
estimated  service  life  of  ten  years  for 
the  acquisition  unless  it  can  support  a 
different  estimate  for  the  entire  group. 

(b)  Company  X  desires  to  charge 
depreciation  of  the  milling  machine 
described  in  paragraph  (a)  of  this 
subsection,  directly  to  final  cost 
objectives.  Usage  of  the  milling  machine 
can  be  measured  readily  based  on  hours 
of  operation.  Company  X  may  charge 
depreciation  cost  directly  on  a  unit  of 
time  basis  provided  he  uses  one 
depreciation  charging  rate  for  all  like 
milling  machines  in  the  machine  shop 
and  charges  dep.eciation  for  all  such 
milling  machines  directly  to  benefiting 
cost  objectives. 

(c)  A  contractor  acquires,  and 
capitalizes  as  an  asset  accountability 
unit,  a  new  lathe.  The  estimated  service 
life  is  10  years  for  the  lathe.  He  acquires, 
and  capitalizes  as  an  original 
complement  of  low-cost  equipment 
related  to  the  lathe,  a  collection  of  tool 
holders,  chucks,  indexing  heads, 
wrenches,  and  the  like.  Although 
individual  items  comprising  the 
complement  have  an  average  life  of  6 
years,  replacements  of  these  items  will 
be  made  as  needed  and,  therefore,  the 
expected  useful  life  of  the  complement  is 


14204 


Federal  Register  /  Vol.  57,  No.  75  /  Friday,  April  i;.  1992  /  Rules  and  Regulations 


equa!  to  the  life  of  the  lathe  .\r. 
estimated  9en.ice  life  of  10  years  should 
be  used  for  the  original  complement. 

id)  A  contractor  acquires  a  test 
fd::i;*y  with  an  estimated  physical  life 
of  10  years,  to  oe  used  on  contracts  for  a 
new  prograin.  The  test  facility  was 
acquired  for  $.5  miihon.  It  is  expected 
that  the  proscram  will  be  completed  in  6 
yed~s  and  tne  test  facility  acquired  is 
not  expected  to  be  required  for  other 
products  of  the  contractor.  Although  the 
facility  will  last  10  years,  the  contracting 
parties  may  agree  in  advance  to 
depreciate  the  facility  over  6  years. 

(e)  Contractor  acquires  a  building  by 
donation  from  its  local  Government.  The 
building  had  been  purchased  new  by 
another  company  and  subsequently 
acquired  by  the  local  Government. 
Contractor  capitalizes  the  building  at  its 
fau-  value.  Under  the  Standard  the 
depreciable  cost  of  the  asset  based  on 
that  value  may  be  accounted  for  over  its 
estimated  service  life  and  allocated  to 
cost  obiectives  in  accordance  with 
contractor  8  cost  allocation  practices. 

(fl  A  major  item  of  equipment  which 
was  acquired  prior  to  the  applicability 
of  this  Standard  was  estimated,  at 
acquisition,  to  have  a  service  life  of  12 
years  and  a  residual  value  of  no  more 
than  10  percent  of  acquisition  cost  After 
4  years  of  service,  during  which  time 
this  Standard  has  become  applicable,  a 
change  in  the  production  situation 
results  in  a  well-supported 
determination  to  shorten  the  estimated 
service  life  to  a  total  of  7  years.  The 
revised  estimated  residual  value  is  15 
percent  of  acquisition  cost.  The  annual 
depreciation  charges  based  on  this 
particular  asset  will  be  appropriately 
increased  to  amortize  the  remaining 
cost,  less  the  current  estimate  of 
residual  value,  over  the  remaining  3 
years  of  expected  usefulness.  This 
change  is  not  a  change  of  cost 
accounting  practice,  but  a  correction  of 
numeric  estimates.  The  requirement  of 
9904  409- 5Q(1)  for  an  adjustment 
pursua."t  to  subdivision  (a)(4)  (ii)  or  (iii) 
of  the  CAS  clause  does  not  apply. 

(g)  The  support  required  by  9904.409- 
50(e)  can,  in  all  likelihood,  be  derived  by 
sampling  from  almost  any  reasonable 
fixed  asset  records.  Of  course,  the  more 
complete  the  data  in  the  records  which 
are  available,  the  more  confidence  there 
can  be  in  determinations  of  asset 
sei-Mce  lives  The  following  descriptions 
of  sampling  methods  are  illustrations  of 
techniques  which  may  be  useful  even 
with  limited  fixed  asset  records. 

fl  ]  .A  company  maintains  an  inventory 
of  assets  in  use  The  company  should 
select  a  sampling  time  period  which. 
preferably,  is  sisTiificantly  longer  than 
the  ar'icipatpd  life  of  the  assets  for 


which  lives  are  to  be  established  Of 
course,  the  inventory  must  be  available 
for  each  year  in  the  sampling  lime 
period.  The  company  would  then  select 
a  randon  sample  of  items  in  each  year 
except  the  most  recent  year  of  the  time 
period.  Each  item  in  the  sample  would 
be  compared  to  the  subsequent  year's 
inventory  to  determine  if  the  asset  is 
still  in  service;  if  not,  then  the  asset  had 
been  retired  in  the  year  from  which  the 
sample  was  drawn.  The  item  is  then 
traced  to  prior  year  inventories  to 
determine  the  year  in  which  acquired- 
Note:  Sufficient  items  must  be  drawn  In 
each  year  to  ensure  an  adequate  sample. 

(2)  A  company  maintains  an  inventory 
of  assets  in  use  and  also  has  a  record  of 
retirements.  In  this  case  the  company 
does  not  have  to  compare  the  sample  to 
subsequent  years  to  determine  if 
disposition  has  occurred.  As  in  Example 
(g)(l]  of  this  subsection,  the  sample 
items  are  traced  to  prior  years  to 
determine  the  year  in  which  acquired. 

(3)  A  company  maintains  retirement 
records  which  show  acquisition  dates. 
The  company  should  select  a  sampling 
time  period  which,  preferably,  is 
significantly  longer  than  the  anticipated 
life  of  the  assets  for  which  lives  are  to 
be  estimated.  The  company  would  then 
select  a  random  sample  of  items  retired 
in  each  year  of  the  sampling  time  period 
and  tabulate  age  at  requirement. 

(4)  A  company  maintains  only  a 
record  of  acquisitions  for  each  year.  The 
company  should  select  a  random  sample 
of  items  acquired  in  the  most  recent 
complete  year  and  determine  from 
current  records  or  observations  whether 
each  item  is  currently  in  service.  The 
acquisitions  of  each  prior  year  should  be 
samples  in  turn  to  detemine  if  sample 
items  are  currently  in  service.  This 
sampling  should  be  performed  for  a  time 
period  significantly  longer  than  the 
anticipated  life  of  assets  for  which  the 
lives  are  to  be  established,  but  can  be 
discontinued  at  the  point  at  which 
sample  items  no  longer  appear  in 
current  use.  From  the  data  obtained, 
mortality  tables  can  be  constructed  to 
determine  average  asset  life. 

(5)  A  company  does  not  maintain 
accounting  records  on  fully  depreciated 
assets.  However,  property  records  are 
maintained,  and  such  records  are 
retained  for  3  years  after  disposition  of 
an  asset  in  groups  by  year  of 
disposition.  An  analysis  of  these 
retirements  may  be  made  by  selecting 
the  larger  dollar  items  for  each  category 
of  assets  for  which  lives  are  to  be 
determined  (for  example,  at  least  75 
percent  of  the  acquisition  values  retired 
each  year).  The  cases  cited  above  are 
only  examples  and  many  other 


exam.ples  could  have  been  used.  Also,  in 
any  example,  a  company's  individual 
circumstances  must  be  considered  in 
order  to  take  into  account  possible 
biased  results  because  of  changes  in 
organizations,  products,  acquisition 
policies,  economic  factors,  etc.  The 
results  from  example  (g)(5)  of  this 
subsection,  for  instance,  might  be 
substamidlly  distorted  if  the  3-year 
period  was  unusual  with  respect  to 
dispositions.  Therefore,  the  examples 
are  illustrative  only  and  any  sampling 
performed  in  compliance  with  this 
Standard  should  take  into  account  all 
relevant  information  to  ensure  that 
reasonable  results  are  obtained. 

9904.409-61     Interpretation.  [Reserved] 

9904.40*-«2    Exemption. 

This  Standard  shall  not  apply  where 
compensation  for  the  use  of  tangible 
capital  assets  is  based  on  use  rates  or 
allowances  provided  by  other 
apprnpnate  Federal  acquisition 
regulations  such  as  those  governing: 

(a)  Educational  institutions, 

(b)  State,  local,  and  Federally 
recognized  Indian  tribal  government,  or 

(c)  Construction  equipment  rates  (See 
48CFR31  105(d)), 

9904.409-63    Effective  ctate. 

This  Standard  is  effective  as  of  April 
17, 1992.  Contractors  with  prior  CAS- 
covered  contracts  with  full  coverage 
shall  continue  this  Standard's 
applicability  upon  receipt  of  a  contract 
to  which  this  Standard  is  applicable.  For 
contractors  with  no  previous  contracts 
subject  to  this  Standard,  this  Standard 
shall  be  applied  beginning  with  the 
contractor's  next  full  fiscal  year 
beginning  after  the  receipt  of  a  contract 
to  which  this  Standard  is  applicable. 

9904.410    AHocattor  of  business  unit 
general  and  adm^mstrative  expenses  to 
final  cost  ob^ecthres. 

9904.410-10    [Reserved] 

9904  410-20    Purpose. 

The  purpose  of  this  Cost  Accounting 
Standard  is  to  provide  criteria  for  the 
allocation  of  business  unit  general  and 
administrative  (G&A)  expenses  to 
business  unit  final  cost  objectives  based 
on  their  beneficial  or  causal 
relationship.  These  expenses  represent 
the  cost  of  the  management  and 
administration  of  the  business  unit  as  a 
whole.  The  Standard  also  provides 
criteria  for  the  allocation  of  home  office 
expenses  received  by  a  segment  to  the 
cost  objectives  of  that  segment.  This 
Standard  will  increase  the  likelihood  of 
achieving  objectivity  in  the  allocation  of 
expenses  to  final  cost  objectives  and 
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comparabilky  of  cost  data  ameof 
coiUractors  in  similar  circumstances. 

9904.410-30    DennRk>ns. 

(a)  The  following  are  definitiona  of 
tenna  which  are  prominent  in  thia 
standard.  Other  terms  defined 
elsewhere  in  this  part  99  shall  have  the 
meanings  ascribed  to  them  in  those 
definitions  unless  paragraph  fb)  of  this 
section,  requires  otherwise. 

(1]  Allocate  means  to  assign  an  item 
of  cost  or  a  group  of  items  of  cost,  to  one 
or  more  cost  objectives.  This  term 
includes  both  direct  assignment  of  cost 
and  the  reassignment  of  a  share  from  an 
indirect  cost  pool. 

(2)  Business  unit  means  any  segment 
of  an  organization,  or  an  entire  busmess 
organization  which  is  not  divided  into 
segments. 

f3J  Cost  input  means  the  cost  except 
G&A  expenses,  which  for  contract 
costing  purposes  is  allocable  to  the 
production  of  goods  and  services  during 
a  cost  accounting  period. 

(4)  Cost  objective  means  a  function, 
organizational  subdnision.  contract  or 
other  work  unit  for  which  cost  data  are 
desired  and  for  which  provision  is  made 
to  accumulate  and  measure  the  cost  of 
processes,  products,  jobs,  capitalized 
projects,  etc. 

(5)  Final  cost  objective  means  a  cost 
objective  which  has  allocated  to  it  both 
direct  and  indirect  costs,  and,  in  the 
contractor's  accumulation  systems,  is 
one  of  the  final  accumulation  points. 

(6)  General  and  administrative  fG&A) 
expease  means  any  management, 
financial,  and  other  expense  which  is 
incurred  by  or  allocated  to  a  business 
unit  and  which  is  for  the  general 
management  and  administration  of  the 
business  unit  as  a  whole.  G4A  expense 
does  not  include  those  management 
expenses  whose  beneficial  or  caosal 
relationship  to  cost  objectives  can  be 
more  directly  measured  by  a  base  other 
than  a  cost  input  base  representing  the 
total  acbvTty  of  a  business  unit  dunng  a 
cost  accountmg  period. 

(7)  Segment  means  one  of  two  or  more 
divTsions.  product  departments,  piants, 
or  other  subdivisions  of  an  organization 
reporting  directly  to  a  home  office, 
usually  identified  with  responsibihty  few 
profit  and/or  producing  a  proAKt  or 
service.  The  terms  include  Government- 
owned  contiactor-opera'ted  (GOCO) 
faci^ties.  and  joint  ventures  and 
subsidiaries  (domestic  and  foreign)  in 
which  the  organization  has  a  majority 
ownership.  The  term  also  includes  those 
joint  venhB^s  and  subsidiaries 
(domestic  and  foreign)  in  which  the 
organizatioB  has  less  tkao  m  majority  of 
ownership,  but  over  which  i*  exercises 
control. 


(b)  The  fioQowing  modificationa  of 
terms  defised  dsewbcre  in  this  chapter 
99  are  apphcaUe  to  this  Standard:  None. 

9904.410-40    FwnianMOtai  r«quirwn*nt. 

(a)  Business  unit  G&A  ex{>enaes  shall 
be  grouped  in  a  separate  indirect  cost 
pool  which  shall  be  allocated  only  to 
final  coat  objectives. 

(b)(1)  The  GAA  expense  pool  of  a 
business  unit  for  a  cost  accounting 
period  shall  be  allocated  to  final  cost 
objectives  of  that  cost  accounting  period 
by  means  of  a  cost  input  base 
representing  the  total  activity  of  the 
business  unit  except  as  provided  in 
subparagraph  (h)(2)  of  this  subsection. 
The  cost  input  base  selected  shall  he  the 
one  which  best  represents  the  total 
activity  of  a  typical  cost  accounting 
period 

(2)  The  allocation  of  the  GAA  expense 
pool  to  any  particular  final  cost 
objectives  which  receive  benefits 
sigmficantly  different  from  the  benefits 
accruing  to  other  final  cost  obiectives 
shall  be  determined  by  special 
allocation  (9W4  410-50(1)) 

(c)  Home  office  expenses  received  hy 
a  segment  shall  be  allocated  to  segment 
cost  objectives  as  required  by  9904  410- 
50(g). 

(dl  .Any  costs  which  do  not  satisfy  the 
definition  of  GftA  expense  but  which 
have  been  classified  by  a  business  unit 
as  G*A  expenses,  can  remain  in  the 
G*A  expense  pool  unless  they  can  be 
allocated  to  business  unit  coat 
objectives  on  a  benefiaal  or  cau.sal 
rebationship  which  is  best  measured  by 
a  base  other  than  a  cost  input  base 

9904.41O-S0    TachnK^ues  for  application. 

(a)  GAA  expenses  of  a  segment 
incurred  by  another  segment  shall  N» 
removed  from  the  ificumng  segment  s 
GftA  expense  pool  They  shall  be 
allocated  to  the  segment  for  which  the 
expenses  were  incarred  on  the  basis  of 
the  beneficial  or  caosal  relationship 
between  the  expenses  incurred  and  all 
benefiting  or  causing  segments  If  the 
expenses  are  incurred  for  two  or  more 
segments,  they  shall  be  allocated  using 
an  allocation  base  common  to  all  such 
segments. 

(b)  The  G*A  expense  pool  may  he 
combined  with  other  expenses  for 
allocation  to  final  cost  obiect]\fS 
provided  that — 

fl)  The  allocation  base  used  for  the 
combined  pool  is  sppropnate  both  for 
the  allocation  of  the  G»A  expense  pool 
under  this  Standard  and  for  the 
allocation  of  the  other  expenses:  anfi 

(2)  Provision  is  made  to  identify  the 
components  and  total  of  the  G*A 
expense  pool  serrarately  from  the  other 
expenses  in  the  conibined  pool. 


fr|  Expenses  which  are  nry^  GSA 

expenses  and  are  insrgnificaTTt  in 
amount  may  he  tnrhided  tn  the  CAA 
expense  pool  for  allocation  to  final  coef 

otjtectTves. 


id 


j  The  cost  input  base  used  to 


allocate  the  GSA  ex pense  pool  shall 

include  all  significant  elements  of  !li«t 
cost  input  which  represent  the  total 
activity  of  the  buauiess  uili.  The  i:.os..' 
input  base  selet:teC  lo  repreM.nl  the  tcial 
activity  of  a  bLSuie&s  ur;.;  du.rir;g  a  cost 
accounting  penod  may  be;  Total  cost 
input  value-added  cost  input,  or  smgie 
element  cost  input  The  dt-terminAtjon  tJ 
which  cost  input  iua^e  i>e*t  retirrj.er.is 
the  total  activity  ol  a  buhiries*  unit  must 
be  ludged  on  the  basa  of  iLe 
circumstances  of  eath  busmesi  unit 

(1)  A  K>tal  cost  inpnf  hme  is  genera Ity 
ac(  epiable  as  an  appropriate  me»flun>  of 
the  total  »ctinty  of  a  btisiness  urift 

(2)  Value-iKided  nmt  input  shall  he 
used  as  an  allocation  ttas*'  where 
inclusion  of  matenat  and  sut«  ontraf  t 
COhts  wwuJd  ngnifif  antly  distor  th*" 
allocatwn  of  the  GS^  expens*"  pooi  rn 
relation  to  the  benefits  refPived,  and 
where  costs  other  than  dTrrrl  kit'(»f  are 
significant  measures  of  total  art  vTty  A 
valoe-»(idpd  cost  input  base  is  fotfil  r.r.of 
inpot  less  matena!  and  ^oh{-rmtT»r} 

Ci-tSti 

(3)  A  single  element  cost  input  base; 
e.g..  direct  labor  hours  or  direct  labot 
dollars,  which  represents  the  total 
activity  of  a  business  unit  may  be  used 
to  allocate  the  GSl.\  expense  pool  where 
it  produces  equitable  results.  A  single 
element  base  may  not  produce  equitable 
results  where  other  measures  of  activity 
are  aiso  signifuint  la  relation  to  total 
activity.  A  single  element  base  is 
inappropnate  where  it  is  an  insignificant 
part  of  the  total  cos'  of  some  of  the  r^r^s^ 
cost  objectrves 

(e)  Where,  pnot  lo  it»«  effeciiw  a«ie 
of  this  Slandard.  a  bttsii)e.s8  unit  k 
disclosed  ar  e»labii«.ii»*o  cii«;  a(,(,uviiiUr;j< 
practice  whs  to  ub*  it  ct>*t  oi  ■^^itrn  or 
sales  base.,  that  t)ii»u)«s»6  lUiii  may  u-se 
the  traxMwtion  me  thou  sei  mU  in 
appendix  A  hfreoi- 

(f>Cost  lUfrot  sBall  inriude  most' 
expenses  which  hy  nperatuwi  of  tins 
Standard  are  exclud^o  fTi>ni  th*  G*l.\ 
expense  pool  and  <*re  not  part  of  a^ 
combined  pcol  of  GAA  expenses  ariff 
other  exp«,ii»e9  allocated  ;i«:n«  tfti   ^.  trie' 
aiiocarvon  base. 

(gj(l)  Allix  ...ticns  of  'h*'  ^'i>«-;f  f.ffice 
expenses  of'  ff>  L.ne  rmma^i-r^^f't  of 
•partK-dar  »e>jTTTen?!«  rir  g"-'iT«  '-^^ 
segments,  fnl  resid^ifll  expfr^sfs  and  tmj 
directly  allocafed  expf»nsefl  r^latH  'r 
the  m3na<rf»Tnert  and  af+rrrtntstraHon  of 
'.Ue  receiving  sej^ment  as  a  whofe.  shaB 
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be  ir.ciuded  m  t.he  receiving  segment's 
C^.\  expense  pool. 

fz;  .A.Tv  separate  allocation  of  the 
expenses  of  home  office  centralized 
service  functions,  staff  management  of 
specific  activities  of  segments,  and 
central  payments  or  accruals,  which  is 
received  by  a  segment,  shall  be 
allocated  to  the  segment  cost  objectives 
in  proportion  to  the  beneficial  or  causal 
relationship  between  the  cost  objectives 
and  the  expense  if  such  allocation  is 
significant  in  amount.  Where  a 
beneficial  or  causal  relationship  for  the 
expense  is  not  identifiable  with  segment 
cost  objectives,  the  expense  may  be 
included  in  the  G&A  expense  pool. 

(h)  Where  a  segment  performs  home 
office  functions  and  also  performs  as  an 
operating  segment  having  a 
responsibility  for  final  cost  objectives, 
the  expense  of  the  home  office  functions 
shdl!  be  segregated.  These  expenses 
s"dli  be  allocated  to  all  benefiting  or 
causing  segments,  including  the  segment 
performing  the  home  office  functions, 
pursuant  to  disclosed  or  established 
accounting  practices  for  the  allocation 
of  home  office  expenses  to  segments. 

(;)  For  purposes  of  allocating  the  G&A 
expense  pool,  items  produced  or  worked 
on  for  stock  or  product  inventory  shall 
be  accounted  for  as  final  cost  objectives 
!P.  accordance  with  the  following 
paragraphs: 

(1)  Where  items  are  produced  or 
v\orked  on  for  stock  or  product 
inventor)-  in  a  given  cost  accounting 
penod.  the  cost  input  to  such  items  in 
that  period  shall  be  included  only  once 
in  the  computation  of  the  G&A  expense 
allocation  base  and  in  the  computation 
of  the  G&A  expense  allocation  rate  for 
that  period  and  shall  not  be  included  in 
the  computation  of  the  base  or  rate  for 
any  other  cost  accounting  period. 

(2)  A  portion  of  the  G&A  expense  pool 
shall  be  allocated  to  items  produced  or 
v\  orked  on  for  stock  or  product 
inventory'  in  the  cost  accounting  period 
or  periods  in  which  such  items  are 
produced  at  the  rates  determined  for 
s..ch  periods  except  as  provided  in 
s^oparfig:aph  (i)(3)  of  this  subsection. 

(3J  Whe-e  the  contractor  does  not 
include  GhA  expense  in  inventory  as 
part  of  the  cost  of  stock  or  product 
inventory  items,  the  G&A  rate  of  the 
cost  accounting  period  in  which  such 
iteTis  are  issued  to  final  cost  objectives 
nay  be  used  to  determine  the  G&A 
expenses  applicable  to  issues  of  stock  or 
p!-oduct  inventory  items. 

(j)  Where  a  particular  final  cost 
objective  in  relation  to  other  final  cost 
objectives  receives  significantly  more  or 
less  benefit  from  G&A  expense  than 
vNould  be  reflected  by  the  allocation  of 
Such  expenses  using  a  base  determined 


pursuant  to  paragraph  (d)  of  this 
subsection,  the  business  unit  shall 
account  for  this  particular  final  cost 
objective  by  a  special  allocation  from 
the  G&A  expense  pool  to  the  particular 
final  cost  objective  commensurate  with 
the  benefits  received.  The  amount  of  a 
special  allocation  to  any  such  final  cost 
objective  shall  be  excluded  from  the 
G&A  expense  pool  required  by 
9904.410-40(a),  and  the  particular  final 
cost  objective's  cost  input  data  shall  be 
excluded  from  the  base  used  to  allocate 
this  pool. 

9904.410-60    Illustrations. 

(a)  Business  Unit  A  has  been 
including  the  cost  of  scientific  computer 
operations  in  its  G&A  expense  pool.  The 
scientific  computer  is  used 
predominantly  for  research  and 
development,  rather  than  for  the 
management  and  administration  of  the 
business  unit  as  a  whole.  The  costs  of 
the  scientific  computer  operation  do  not 
satisfy  the  Standard's  definition  of  G&A 
expense;  however,  they  may  remain  in 
the  G&A  expense  pool  unless  they  can 
be  allocated  to  business  unit  cost 
objectives  on  a  beneficial  or  causal 
relationship  which  is  best  measured  by 
a  base  other  than  a  cost  input  base 
representing  the  total  activity  of  a 
business  unit  during  a  cost  accounting 
period. 

(b)  Segment  B  performs  a  budgeting 
function,  the  cost  of  which  is  included  in 
its  G&A  expense  pool.  This  function 
includes  the  preparation  of  budgets  for 
another  segment.  The  cost  of  preparing 
the  budgets  for  the  other  segment  should 
be  removed  from  B's  G&A  expense  pool 
and  transferred  to  the  other  segment. 

(c)(1)  Business  Unit  C  has  a  personnel 
function  which  is  divided  into  two  parts: 
A  vice  president  of  personnel  who 
establishes  personnel  policy  and  overall 
guidance,  and  a  personnel  department 
which  handles  hirings.  testing, 
evaluations,  etc.  The  expense  of  the  vice 
president  is  included  in  the  G&A 
expense  pool.  The  expense  of  the 
personnel  department  is  allocated  to  the 
other  indirect  cost  pools  based  on  the 
beneficial  or  causal  relationship 
between  that  expense  and  the  indirect 
cost  pools.  This  procedure  is  in 
compliance  with  the  requirements  of  this 
Standard. 

(2)  Business  Unit  C  has  included 
selling  costs  as  part  of  its  G&A  expense 
pool.  Unit  C  wishes  to  continue  to 
include  selling  costs  in  its  G&A  pool. 
Under  the  provisions  of  this  Standard, 
Unit  C  may  continue  to  include  selling 
costs  in  its  G&A  pool,  and  these  costs 
will  be  allocated  over  a  cost  input  base 
selected  in  accordance  with  the 
provisions  of  9904.41(>-50(dJ. 


(Ji  Business  Unit  C  has  included  IR&D 
and  B&P  costs  in  its  G&A  expense  pool. 
Unit  C  has  used  a  cost  of  sales  base  to 
allocate  its  G&.'\  expense  pool.  As  of 
January  1, 1976  (assumed  for  purposes  of 
this  illustration),  the  date  on  which  Unit 
C  must  first  allocate  its  C&.-\  expense 
pool  in  accordance  with  the 
requirements  of  this  Standard,  Unit  C 
has  among  its  final  cost  objectives 
several  cost  reimbursement  contracts 
and  fixed  price  contracts  subject  to  the 
CAS  clause  (referred  to  as  the 
preexisting  contracts).  If  Unit  C  chooses 
to  use  the  transition  method  in  9904.410- 
50(e): 

(i)  Unit  C  shall  allocate  IR&D  and  B&P 
costs  during  the  transition  period  (from 
January  1.  19"8,  to  and  including  the  cost 
accounting  period  during  which  the 
preexisting  contracts  are  completed),  to 
the  preexisting  contracts  as  part  of  its 
G&.^  expense  pool  using  a  cost  of  sales 
base  pursuant  to  9904. 410- 50(e)  and 
appendix  A  to  9904. 410 

(ii)  During  the  transition  period  such 
costs,  as  part  of  the  G&A  expense  pool, 
shall  be  allocated  to  new  cost 
reimbursement  contracts  and  new  fixed 
price  contracts  subject  to  the  C.'VS 
clause  using  a  cost  input  base  as 
required  by  9904.410-50  (d)  and  (e)  and 
appendix  A  to  9904.410 

(iii)  Beginning  with  the  cost 
accounting  period  after  the  transition 
penod  the  IR&D  and  B&P  costs,  as  part 
of  the  G&A  expense  pool,  shall  be 
allocated  to  all  final  cost  objectives 
using  a  cost  input  base  as  required  by 
9904.410-50{d).  If  Unit  C  chooses  not  to 
use  the  transition  method  in  9904.410- 
50(e),  the  contractual  provision  requiring 
appropriate  equitable  adjustment  of  the 
prices  of  affected  prime  contracts  and 
subcontracts  will  be  implemented. 

(4)  Business  Unit  C  has  accounted  for 
and  allocated  IR&D  and  B&P  costs  in  a 
cost  pool  separate  and  apart  from  the 
GS.^  expense  pool.  Unit  C  may  continue 
to  account  for  these  costs  in  a  separate 
cost  poo!  under  the  provision  of  this 
Standard.  If  Unit  C  is  to  use  a  total  cost 
input  base,  these  costs  when  accounted 
for  and  allocated  in  a  cost  pool  separate 
and  apart  from  the  G&A  expense  pool 
will  become  part  of  the  total  cost  input 
base  used  by  Unit  C  to  allocate  the  G&A 
expense  pool. 

(5)  Business  Unit  C  has  included 
selling  costs  as  part  of  its  G&A  expense 
pool.  Unit  C  has  used  a  cost  of  sales 
base  to  allocate  the  G&A  expense  pool. 
Unit  C  desires  to  continue  to  allocate 
selling  costs  using  the  costs  of  sales 
base.  Under  the  provisions  of  this 
Standard.  Unit  C  would  account  for 
selling  costs  as  a  cost  pool  separate  and 
apart  from  the  G&A  expense  pool,  and 
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continue  to  allocate  these  costs  over  a 
cost  of  sales  base.  If  Unit  C  uses  a  total 
cost  input  base  to  allocate  the  G&A 
expense  pool,  the  selling  costs  wiH 
become  part  of  the  total  cost  input  bas«. 
(d]fl)  Business  Unit  D  has  accounted 
for  selling  costs  in  a  cost  pool  separate 
and  apart  from  its  G&A  expense  pool 
and  has  allocated  these  costs  using  a 
cost  of  sales  base.  Under  the  provisiotis 
of  this  Standard,  Unit  D  may  continue  to 
account  for  those  costs  in  a  separate 
pool  and  allocate  them  using  a  cost  of 
sales  base.  Unit  D  has  a  total  cost  input 
base  to  allocate  its  G&A  expense  pool. 
The  selling  costs  will  become  part  of  the 
cost  input  base  used  by  Unit  D  to 
allocate  the  G&A  expen.se  pool. 

(2)  During  a  cost  accountinR  penod. 
Business  Unit  D  buys  $2,000,000  of  raw 
materials.  At  the  end  of  that  cost 
accounting  period.  $500,000  of  rav» 
materials  inventory  have  not  h>een 
charged  out  to  contracts  or  ether  cust 
objectives.  The  $500,000  of  raw 
materials  are  not  part  of  the  total  cost 
input  base  for  the  cost  accounting 
penod,  because  they  have  not  been 
charged  to  the  production  of  goods  and 
services  during  that  penod.  If  all  of  the 
$2,0OO.CiOG  worth  of  raw  material  had 
been  charged  to  cost  obtectives  during 
the  cost  accounting  penod  the  cost 
input  base  for  the  allocation  of  the  G&A 
expense  pool  would  inc.'ude  the  entire 

S2.noo,(XTO. 

(3)  Business  Unit  D  manufactures  a 
variety  of  testing  devices.  During  a  cost 
accounting  penod.  Unit  D  acquires  and 
uses  a  small  building,  constructs  a  small 
production  facility  using  its  own 
resources,  and  keeps  for  its  own  use  one 
unit  of  a  testing  device  that  it 
manufactures  and  sells  to  its  customers. 
The  acquisition  cost  of  the  building  is 
not  part  of  the  total  cost  input  base; 
however,  the  depreciation  taken  on  the 
building  would  be  part  of  the  total  cost 
input  base.  The  costs  of  construction  of 
the  small  production  facility  are  not  part 
of  the  total  cost  input  base.  The 
requirements  of  9904.404  provide  that 
those  Gh.\  expenses  which  are 
identifiable  with  the  constnjcted  asset 
and  are  matenal  in  amount  shall  be 
capitalized  as  part  of  the  cost  of  the 
production  facility.  If  there  are  Qk\ 
expenses  material  in  amount  and 
identified  with  the  constructed  asset, 
these  G&A  expenses  would  be  removed 
from  the  G&A  expense  pool  pnor  to  the 
allocation  of  this  pool  to  final  cost 
objectives.  The  cost  of  the  testing  device 
shall  be  part  of  the  total  cost  input  base 
per  the  requirements  of  9904,404  which 
provides  that  the  costs  of  constructed 
assets  identical  with  the  contractor's 


regular  product  shall  include  a  full  share 
of  indirect  cost. 

(e)(1)  Business  Unit  E  produces  1u-:ti  Z 
for  slock  or  product  inventory.  1  he 
business  unit  does  not  include  G*A 
expense  as  part  of  the  inventory  cost  of 
these  Items  for  ccxttms  or  fmannal 
reporting  purposes.  A  produrnon  ri:n  of 
these  Items  occurred  dunng  Cost 
Accounting  Penod  1.  A  number  of  the 
units  produced  were  not  issued  during 
Penod  1  and  are  issed  in  Period  2. 
H.3wever,  those  units  produced  iii  Period 
1  shall  be  included  m  the  cost  input  of 
that  penod  for  calculating  the  G^A 
expense  allocation  base  and  shall  not  be 
included  in  the  cost  input  of  Period  2. 

\Z]  Business  Unit  E  should  arpiv  the 
GAA  expense  rate  of  Period  1  to  those 
units  of  Item  Z  issued  during  Penod  1 
and  may  apply  the  ra'e  of  Penod  2  to  the 
units  issued  in  Penod  2. 

(3)  If  the  practice  of  Business  Unit  E  is 
to  include  G&A  expense  as  part  of  the 
cost  of  stocJt  or  product  inventory  'he 
inventory  cost  of  all  unit.s  of  I'em  Z 
produced  in  Penod  1  and  rematninK  m 
inventory  at  the  end  of  Penod  1   should 
include  G&A  expense  asms  th»-  (..'*A 
rate  of  Penod  1 

(0(1)  Busmpss  Unit  F  produced  Item  X 
for  stock  or  product  inventory.  The 
business  unit  does  not  include  G&A 
expense  as  part  of  the  inventor>'  cost  of 
these  items.  A  production  run  of  these 
Items  was  slartecL  finished,  and  placed 
into  inventorv  in  a  single  cost 
accounting  penod.  These  items  are 
issued  dunng  the  next  cost  accounhng 
period- 

(2)  The  cost  of  items  produced  for 
stock  or  product  inventory  should  be 
included  in  the  G*A  base  in  the  same 
year  they  are  produced.  The  cost  of  such 
items  IS  not  to  be  included  in  the  G&A 
base  on  the  basis  of  when  they  are 
issued  to  final  cost  objectives. 
Therefore,  the  time  of  issuance  of  these 
items  from  inventor>'  to  a  final  cost 
objective  is  irrele\  ant  in  computing  the 
GStA  base 

fg}  The  normal  productive  activity  of 
Business  Unit  G  includes  the 
construction  of  base  operating  facilities 
for  others.  Unit  G  uses  a  total  cost  input 
base  to  allocate  G&A  expense  to  final 
cost  objectives.  As  part  of  a  contract  to 
construct  an  operating  facility,  Unit  G 
agrees  to  acquire  a  large  group  of  trucks 
and  other  mobile  equipment  to  equip  the 
base  operating  fa<i!ity.  Unit  G  does  not 
usually  supply  such  equipment.  Thr  cost 
of  the  equipment  constitutes  a 
significant  part  of  the  contract  cost   ,-\ 
specral  G^A  allocation  to  this  coniract 
shall  be  agreed  to  by  the  parties  if  they 
agree  that  in  the  circumstances  the 
contract  as  a  whole  recerves 


substantially  less  benefit  from  the  r»AA 
expease  pool  '.ndn  \tui\  wturn  womo  nc 
represented  by  <*  CJWt  ailoi,  ai'nm  t'.istsi 
on  inriiision  ai  rh*'  rnnt-ar!  ro«*  .n  "^l' 
total  rowt  inf  »it  hds"f- 

(hj[l)  The  home  office  of  S>egment  H 
separately  allocates  to  beoefUingor 
causing  segments  signincaot  koiBe  office 
expenses  of  staff  nvjnfljremenl  functions 
relative  to  nianuf.ictunnji.  ^'<i!i 
management  funcrxins  relative  to 
engint^rini;  rentrai  p.tvT.f^'.t  of  health 
insuranre  costs  and  rpsiduai  expenses. 
Segment  H  receives  these  expenses  as 
separate  allocatioae  and  maintains  three 
indirect  cost  pools;  ix^  G*A  expense. 
manufacturing  cvCThead.  and 
engineering  overtwad:  all  Ikbbc  office 
expenses  allocated  to  Se^^eot  H  are 
included  in  Seyrn  :v  H  s  GftA  expense 
pool. 

(2)  This  accounting  practice  of 
Segment  H  does  not  comply  with 
9904.410-&0(g)(2).  Home  office  residual 
expenses  should  be  in  the  G&A  expense 
pool,  anci  'he  (>x;'*'i  •.<'«.  of  the  staff 
managemenf  funt  tiuns  r^latiwto 
r'irinufartiinng  and  engineering  should 
be  included  in  ttie  manufacturing 
overhead  and  engineering  overhead 
pools,  respectively.  The  health 
insurance  costs  should  be  allocated  in 
proportion  to  the  beneficial  and  causal 
relationship  between  these  costs  and 
Segmeni  H  s    imt  objectives. 

9904,410-61     tntefpr*la<ion.     iRe»«rveo; 

O'iArf  470-157     Exemprton 

This  Standard  shall  not  apply  to 
contracts  and  grants  with  state,  local, 
and  Federally  recognized  Indian  tribal 
governments. 

0940.410-63     Effective  data. 

This  Standard  .t,  l::^  v,tive  as  of  April 
17, 1902.  Contractors  with  prior  CAS- 
covered  contracts  with  full  coverage 
shall  continue  this  Standard's 
applicability  upon  receipt  of  a  contract 
to  which  this  Standard  is  applicable.  For 
contractors  with  no  previous  coatracta 
subject  to  this  Standard,  this  Standard 
shall  be  applied  beginning  with  the 
contractor's  next  full  fiscal  yeax 
beginning  after  the  receipt  of  a  contract 
to  which  this  Standard  is  applicable. 

'VpfMDtiix  \  lo  *MM  4lft— -TrHr>'..i'Min  Frtin  « 
Cosl  at  Sales  or  Sales  Base  to  a  UjsI  tiipul 
Base 

A  tuuiitesft  unU  mtty  u««  the  mefhod 
described  below  for  transition  from  the  use  of 
a  cost  of  sales  or  sates  base  to  a  cosl  input 
base. 

(t)  Calculate  the  cosl  of  sales  or  sai"^? 
in  accordance  with  the  coal  accouolin^ 
practice  disclosed  or  established  prior  to  th« 
da  le  e8tahiish«d  by  fWH  «1(VaoO>)  of  the 
origin«?rr'«t  A^rf'sr'^ng  Sfandlsrd. 
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{Zi  Cdlc„.d!e  the  GAA  expense  allocation 
rate  using  the  base  determined  in 
subparagraph  (l)  of  this  appendix  and  use 
that  rate  to  allocate  from  the  G&A  expense 
pool  to  the  final  cost  objectives  which  were 
in  existence  prior  to  the  date  on  which  the 
business  unit  must  first  allocate  costs  in 
accordance  with  the  requirements  of  this 
Cost  Accounting  Standard. 

(3)  Calculate  a  cost  input  base  in 
compliance  with  9904.41&-50(d). 

(4)  Calculate  the  C&A  expense  rate  usin^ 
the  base  determined  in  subparagraph  (3)  of 
this  appendix  and  use  that  rate  to  allocate 
from  the  C&A  expense  pool  to  those  final 
cost  objectives  which  anse  under  contracts 
entered  into  on  or  after  the  date  on  which  the 
business  unit  must  first  allocate  costs  in 
accordance  with  the  requirements  of  this 
Cost  Accotinting  Standard. 

(5)  The  calculations  set  forth  in 
subparagraphs  (1H4)  of  this  appendix  shall 
be  performed  for  each  cost  accounting  period 
during  which  final  cost  objectives  described 
in  (2)  are  being  performed. 

(6)  The  business  unit  shall  establish  an 
inventory'  suspense  account.  The  amount  of 
the  inventofj'  suspense  account  shall  be 
equal  to  the  beginning  inventory  of  contracts 
subject  to  the  CAS  clause  of  the  cost 
accounting  period  in  which  the  business  unit 
must  first  allocate  costs  in  accordance  with 
the  requirements  of  this  Cost  Accounting 
Standard. 

(7)  In  any  cost  accounting  period,  after  the 
cost  accounting  periods  described  in 
subparagraph  (5)  of  this  Appendix,  if  the 
e-dng  inventory  of  contracts  subject  to  the 
C  \S  clause  is  less  than  the  balance  of  the 
inventory  suspense  account,  the  business  unit 
shall  calculate  two  C&A  expense  allocation 
rates,  one  to  allocate  C&A  expenses  to 
contracts  subject  to  the  CAS  clause  and  one 
applicable  to  other  work.  i 


(a)  The  G&A  expense  pool  shall  be  divided 
in  the  proportion  which  the  cost  input  of  the 
G&A  expense  allocation  base  of  the  contracts 
subject  to  the  CAS  clause  bears  to  the  total  of 
the  cost  input  allocation  base,  selected  in 
accordance  with  9904  410-50(d),  for  the  cost 
accounting  period. 

(b)  The  G&A  expenses  applicable  to 
contracts  subject  to  the  CAS  clause  shall  be 
reduced  by  an  amount  determined  by 
multiplying  the  difference  between  the 
balance  of  the  inventory  suspense  account 
and  the  ending  inventory  of  contracts  subject 
to  the  CAS  clause  by  the  cost  of  sales  rate,  as 
determined  under  subparagraph  (1)  of  this 
Appendix,  of  the  cost  accounting  period  in 
which  a  business  unit  must  first  allocate 
costs  in  accordance  with  the  requirements  of 
this  Cost  Accounting  Standard. 

(8)  In  any  cost  accounting  period  in  which 
such  a  reduction  is  made,  the  balance  of  the 
inventory  suspense  account  shall  be  reduced 
to  be  equal  to  the  ending  inventory  of 
contracts  subject  to  the  CAS  clause  of  that 
cost  accounting  period. 

The  following  illustrates  how  a  business 
unit  would  use  this  transition  method. 

1.  Business  Unit  R  has  been  using  a  cost  of 
sales  base  to  allocate  its  C&A  expense  pool 
to  final  cost  objectives.  Unit  R  uses  a 
calendar  year  as  its  cost  accounting  period. 
On  October  1, 1976  (assumed  for  purposes  of 
this  illustration)  Cost  Accounting  Standard 
410  becomes  effective.  On  Octoljer  2, 1976. 
Unit  R  receives  a  3-year  contract  containing 
the  Cost  Accounting  Standards  clause.  As  a 
result.  Unit  R  must  comply  with  the 
requirements  of  the  Standard  in  the  cost 
accounting  period  begirming  in  lanuary  1978. 
As  of  January  3. 197B.  Business  Unit  R  has  the 
following  contracts: 

(1)  Contract  I — A  4-year  contract  awarded 
in  January  1975. 


[2]  Contract  II— A  3-year  contract  which 
was  negotiated  in  March  19"6.  and  was 
awarded  on  October  2,  19'6, 

(3]  Contract  III— A  4  yrar  contract 
awarded  on  [anuarv  2.  19"8 

If  Business  Unit  R  chooses  to  use  the 
transition  method  provided  in  9904.410-50(e). 
it  will  allocate  the  GA.^  expense  pool  to  these 
contracts  as  follows: 

(a)  Contract  I — Since  Contract  I  was  in 
existence  prior  to  January  1.  IQ'^S.  the  G&A 
expense  pool  shall  be  allocated  to  it  using  a 
cost  of  sales  base  as  provided  in  9904.410- 
50(e). 

(b)  Contract  II — Since  this  contract  was  in 
existence  prior  to  January  1, 1978,  the  G&A 
expense  pool  shall  be  allocated  to  it  using  a 
cost  of  sales  base  as  provided  in  9904,410- 
50(e). 

(c)  Contract  III — Since  this  contract  was 
awarded  after  January  1, 1978.  the  G&A 
expense  pool  shall  be  allocated  to  this 
contract  using  a  cost  input  base. 

Having  chosen  to  use  9904.410-50(e). 
Business  Unit  R  will  use  the  transition 
method  of  allocating  the  G&A  expense  pool 
to  final  cost  objectives  until  all  contracts 
awarded  prior  to  January  1. 1978.  are 
completed  (1979  if  the  contracts  are 
completed  on  schedule).  Beginning  with  the 
cost  accounting  period  subsequent  to  that 
time.  1980,  Unit  R  will  use  a  cost  input  base 
to  allocate  the  G&A  expense  pool  to  all  cost 
objectives.  Unit  R  will  also  carry  forward  an 
inventory  suspense  account  in  accordance 
with  the  requirements  of  this  Standard. 

2.A  Business  Unit  N  is  first  required  to 
allocate  its  costs  in  accordance  with  the 
requirements  of  9904  410  during  the  fiscal 
year  beginning  |anuar>  1 ,  IP'S  Unit  N  has 
used  a  cost  of  Sdies  base  to  aiiuLdte  its  G&A 
expense  poo! 

During  the  years  :!-i"8  I'j'9.  1980.  Business 
Unit  N  reported  the  following  data: 


1    .' 

Contracts  pnof  to  Jan.  1.  1978 

Contracts  pnoc  to  Jan. 

1.  1978 

Total 

Non-CAS 

lHIOf* 

CAS-fixed 
pnce  worti 

CAS^ost 
contract 

Non-CAS         CAS-fixed 
woA         1    pnce  work 

CAS-COSt 
contracts 

9«girifiing  mveotory _ 

Cost  input 

S500 

-1^3000 

300 
400 

200 
600 

0 

700 

0 
500 

0 
500 

0 
300 

Total _ .^ .-...„ 

Cost  of  sales. _ 

3500 
-3000 

700 
600 

BOO 
550 

700 
700 

500 
450 

500 
400 

300 
300 

E  'Vj.nq  ir-ve"tO^     _ 

B*;  -"'^  irr^.Tloty - 

CcS'    -9Ut 

500 

500 
+  3000 

100 

100 
400 

250 

250 
600 

0 

0 
700 

50 

50 
500 

100 

100 
500 

0 

0 

300 

Cc^'  -  ia  -s   ZIIIIIIIZZII^ZIIIIZ". 

3500 
-2500 

500 
450 

850 
650 

700 
700 

550 
150 

600 
250 

300 
300 

E  c;  -g  -*e"tofy „ _ — 

tj--;  --  -<;  '".entOfir „ ^ 

Cos^  irsjul _ -, 

1000 

1000 
+  3000 

50 

SO 
400 

200 

200 
600 

0 

0 

700 

400 

400 
500 

350 

350 
500 

0 

0 
300 

To-a! 

4000 

-3250 

750 

450 

450 

0 

800 

800 

0 

700 

700 

0 

900 
450 
450 

850 
550 
300 

300 

C^:s   -'  ia es 

300 

£"C."g  irye^toiy      

0 

Notes 

Coe'a"  ^  data  is  m  mousands  of  dollars 

G  4  A  expense  $375,000  in  accordance  with  the  requirements  of  this  standard. 
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Work  existing  prior  to  fanuary  1,  IQ-B,  may 
include — 

(1)  Government  contracts  which  contain 
the  CAS  clause 

(2)  Government  contracts  whuh  do  not 
contain  the  CAS  clause; 

(3)  Contracts  other  than  Government 
contracts  or  cu'^tiimer  orders,  and 


(4)  Production  not  specifically  identified 
with  contracts  or  rustnmer  orders  under 
production  or  work  orders  existing  prior  to 
the  date  on  which  a  business  unit  must  first 
..'iijf  .I'c   's  costs  in  cornphance  with  this 
S'dnod,"J  and  w'-i,;  r.  dre  hmited  in  time  or 
quantity. 

Production  under  standing  or  unlimited 
work  orders,  continuous  flow  processes  and 


the  like,  not  identified  with  contracts  or 
customer  orders  are  to  be  treated  as  final 
cost  objectives  awarded  after  the  date  on 
which  a  business  unit  must  first  allocate  its 
costs  in  compliance  with  the  requirements  of 
this  Standard. 

Business  Unit  N  may  allocate  the  G&A 
expense  pool  as  follows: 


[In  dollars] 


G.4A.  expense  pool.. 
Cost  ol  sales  rate .. 

Cost  input 


G  &^    a'-oca"0'-s: 
Pr.Qr  corr-acts, 

Non-CAS  WOfk 

CAS-'iied  pnce  wofV 
CAS-cost  zc"'.'ri^'s 
Attef  contracts 

Non-CAS  wo'k    , 

CAS-lixe<3  price  wor1( . 
CAS-cost  contracts... 


3.  Inventorv  suspense  account.. 
G.&A.  rate  applicable 


'  Beginning  inventory  of  contracts  subject  to  tfte  CAS  clause  jBnuarv  1978. 


Year  1978 


375 

375/3,000  =  .125 
375/3.000-125 


600x0.125  =  75  00 
550x0.125  =  68  75 
700x0.125  =  87.50 

500x0.125  =  62  50 
500x0.125  =  62.50 
300x0.125  =  37.50 


39375 
200 
.125 


Year  1979 


375 

375/2.500  =15 

375/3.000  =125 


450x0.15  =  67  50 

650x0  15  =  97.50 

700x015=105  00 

500x0.125  =  62  50 
500x0.125=62.50 
300x0.125  =  37.50 


432  50 


Y«w19e0 


375 
375/3.250=  115 
375/3.000  =125 


450x0  115  =  51  75 
800x0  115  =  92.00 
700x0.115  =  80.50 

500x0  125  =  62  50 
500x0.125  =  62.50 
300x0.125  =  37.55 


386.80 


2.B.  In  cost  accounting  period  1982. 
Business  Unit  N  has  an  ending  inventory  of 
contracts  subject  to  the  CAS  clause  of 
$100,000.  This  is  the  first  cost  accounting 
period  after  the  transition  in  which  the 
amount  of  the  ending  inventory  is  less  than 
the  amount  of  the  inventory  suspense 
account.  During  this  cost  accounting  period. 
Business  Unit  N  had  G&A  expenses  of 
$410,000  and  cost  input  of  $3,500,000: 
$1,500,000  applicable  to  contracts  subject  to 
the  CAS  clause  and  $2,000,000  applicable  to 
other  work. 

Business  Unit  N  would  compute  its  G&A 
expense  allocation  rate  applicable  to 
contracts  subject  to  the  CAS  clause  as 
follows: 

(1)  Amount    of    inventory    sus- 
pense account $200,000 

Amount  of  ending  inventoiy 100.000 

Difference 100.000 

G.   &   A.   rate  applicable  (see 
2.A.  above) X  0.125 

Adjustment  to  G.  &  A.  expense 
CAS  clause 12,500 

(2)  G.  &  A.  expense  pool 410.000 

G.  &  A.  expenses  applicable  to 

contracts  subject  to  the  CAS 
claus  ($1,500,000/53.300.000 
X  $410.000) 175.890 

G.  &  A.  expenses  applicable  to 

other  work 234.110 

(3)  C,  S  A    expenses  applicable 
to  contracts  subject  to  the  CAS 

clause 175.890 


Adjustment  to  G.  h  A.  ex- 
penses applicable  to  con- 
tracts subject  to  the  CAS 
clause -12.500 

G.  &  A.  expenses  allocable  to   ■ 

contracts  subject  to  the  CAS 

clause 163,390 

(4)  G.  &  A.  expense  allocation 
rate  applicable  to  contracts 
subject  to  the  CAS  clause  for 
cost  accounting  period  1982- 
$163,390/$1 .500,000  =  0.109. 

The  amount  of  the  inventory  suspense  account 
would  be  reduced  to  $100,000. 


9904  411     Co«t  accounlins  standard- 
accounting  for  acquisition  costs  ot 
material 

9904.411-10    (Reserved) 

9904.411-20     Purpose 

(a)  The  purpose  of  this  Cost 
Accounting  Standard  is  to  provide 
criteria  for  the  accounting  for 
acquisition  costs  of  mateinal.  The 
Standard  includes  provisions  on  the  use 
of  inventory  costing  naethods.  Consistent 
application  of  this  Standard  will 
improve  the  measu'ement  and 
assignment  of  t  osts  of  cost  objectives. 

(b)  This  Cost  .Ar(  ounting  Standard 
does  not  cover  hc  counting  for  the 
acquisition  costs  of  tangible  capital 
assets  nor  accountability  for 

Go\  rrnmcnt^fuinishpd  materials. 


9904,4  v^3C     C>efmitiO''^li 

(a)  The  following  are  definitions  of 
ternis  which  are  prominent  in  this 
Standard,  Other  terms  elsewhei^  in  this 
chapter  99  shall  have  the  meanings 
ascribed  to  them  in  those  definitions 
unless  paragraph  (b)  of  this  subsection, 
requires  otherwise. 

(1)  Allocate  means  to  assign  an  item 
of  cost,  or  a  group  of  items  of  cost,  to 
one  or  more  cost  objectives.  This  tenn 
includes  both  direct  assignment  of  cost 
and  the  reassignment  of  a  share  from  an 
indirect  cost  pool. 

(2)  Business  unit  means  any  segment 
of  an  organization,  or  an  entire  business 
organization  which  is  not  divided  into 
segments. 

(3)  Category  df  material  means  a 
particular  kind  of  goods,  comprised  of 
identical  or  interchangeable  units, 
acquired  or  produced  by  a  contractor, 
which  are  intended  to  be  sold,  or 
consumed  or  used  in  the  performance  of 
either  direct  or  indirect  functions. 

(4)  Cost  objective  means  a  function, 
organizational  subdivision,  contract  or 
other  work  unit  for  which  cost  data  are 
desired  and  for  which  provision  is  made 
to  accumulate  and  measure  the  cost  of 
processes,  products,  jobs,  capitalized 
projects,  etc. 

(5)  Material  inventory  record  means 
any  record  used  for  the  accumulation  of 
actual  or  standard  costs  of  a  category  of 
material  recorded  as  an  asset  for 
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subsequent  cost  allocation  to  one  or 
more  cost  objectives. 

1 61  Mr..rg  average  cost  mean*  an 
in%entory  costing  method  under  which 
an  average  unit  cost  is  computed  after 
each  acquisition  by  adding  the  cost  of 
the  newly  acquired  units  to  the  cost  of 
the  units  of  inventory  on  hand  and 
dividing  this  figure  by  the  new  total 
number  of  units. 

(7)  Weighted  average  cost  means  an 
inventory  costing  method  under  which 
an  average  unit  cost  is  computed 
periodically  by  dividing  the  sum  of  the 
cost  of  beginning  inventory  plus  the  cost 
of  acquisitions  by  the  total  number  of 
un;ts  included  in  these  two  categories. 

(b)  The  following  modifications  of 
'erms  defined  elsewhere  in  this  chapter 
99  3"f>  app'.irablf  *"  'h'"  ^•T"HTd'  None. 
9904.411-40    Fundamental  requirement 

(a)  The  contractor  shall  have,  and 
consistently  apply,  written  statements  of 
accounting  policies  and  practices  for 
accumulating  the  costs  of  material  and 
for  allocating  costs  of  material  to  cost 
objectives. 

(b)  The  cost  of  units  of  a  category  of 
material  may  be  allocated  directly  to  a 
cost  objective  provided  the  cost 
objective  was  specifically  identified  at 
the  time  of  purchase  or  production  of  the 
units. 

(c)  The  cost  of  material  which  is  used 
solely  in  performing  indirect  functions, 
or  is  not  a  significant  element  of 
production  cost,  whether  or  not 
incorporated  in  an  end  product,  may  be 
allocated  to  an  indirect  cost  pool.  When 
significant,  the  cost  of  such  indirect 
material  not  consumed  in  a  cost 
accounting  period  shall  be  established 
as  an  asset  at  the  end  of  the  period. 

(dj  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  subsection,  the  cost  of 
a  category  of  materials  shall  be 
accounted  for  in  material  inventory 
records. 

(e)  In  allocating  to  cost  objectives  the 
costs  of  a  category  of  material  issued 
from  company-owned  material 
inventory,  the  costing  method  used  shall 
be  selected  in  accordance  with  the 
provisions  of  9904.411-50.  and  shall  be 
used  in  a  manner  which  results  in 
systematic  and  rational  costing  of  issues 
of  material  to  cost  objectives.  The  same 
costing  method  shall,  within  the  same 
business  unit,  be  used  for  similar 
':d'^a""»s  of  materials 
9904  41 1-50    Techniques  for  application. 

i]  Material  cost  shall  be  the 
acquisition  cost  of  a  category  of 
material,  whether  or  not  a  material 
inventory  record  is  used.  The  purchase 
price  of  material  shall  be  adjusted  by 
extra  charges  incurred  or  discounts  and 
credits  earned.  Such  adjustments  shall 
be  charged  or  credited  to  the  same  cost 
objective  as  the  purchase  price  of  the 


material,  except  that  where  it  is  not 
practical  to  do  so,  the  contractor's  policy 
may  provide  for  the  consistent  inclusion 
of  such  charges  or  credits  in  an 
appropriate  indirect  cost  pool. 

(b)  One  of  the  following  inventory 
costing  methods  shall  be  used  when 
issuing  material  from  a  company-owned 
inventory: 

(1)  The  first-in.  first-out  (FIFO) 
method. 

(2)  The  moving  average  cost  method. 

(3)  The  weighted  average  cost  method. 

(4)  The  standard  cost  method. 

(5)  The  last-in.  first-out  (LIFO) 
method. 

(c)  The  method  of  computation  used 
for  any  inventory  costing  method 
selected  pursuant  to  the  provisions  of 
this  Standard  shall  be  consistently 
followed. 

(d)  Where  the  excess  of  the  ending 
inventory  over  the  begiruiing  inventory 
of  material  of  the  type  described  in 
9904.41  l-40(c)  is  estimated  to  be 
significant  in  relation  to  the  total  cost 
included  in  the  indirect  cost  pool,  the 
cost  of  such  unconsumed  material  shall 
be  established  as  an  asset  at  the  end  of 
the  period  by  reducing  the  indirect  cost 
pool  by  a  corresponding  amount. 

9904.411-60    Illustrations. 

(a)  Contractor  "A"  has  one  contract 
which  requires  two  custom-ordered, 
high-value,  airborne  cameras.  The 
contractor's  established  policy  is  to 
order  such  special  items  specifically 
identified  to  a  contract  as  the  need 
arises  and  to  charge  them  direcdy  to  the 
contract.  Another  contract  is  received 
which  requires  three  more  of  these 
cameras,  which  the  contractor 
purchases  at  a  unit  cost  which  differs 
from  the  unit  cost  of  the  first  two 
cameras  ordered.  When  the  purchase 
orders  were  placed,  the  contractor 
identified  the  specific  contracts  on 
which  the  cameras  being  purchased 
were  to  be  used.  Although  these 
cameras  are  identical,  the  actual  cost  of 
each  camera  is  charged  to  the  contract 
for  which  it  was  acquired  without 
establishing  a  material  inventory  record. 
This  practice  would  not  be  a  violation  of 
this  Standard. 

(b)(1)  A  Government  contract  requires 
use  of  electronic  tubes  identified  as 
"W."  The  contractor  expects  to  receive 
other  contracts  requiring  the  use  of 
tubes  of  the  same  type.  In  accordance 
with  its  written  policy,  the  contractor 
establishes  a  material  inventory  record 
for  electronic  tube  "W,"  and  allocates 
the  cost  of  units  issued  to  the  existing 
Government  contract  by  the  FIFO 
method.  Such  a  practice  would  conform 
to  the  requirements  of  this  Standard. 

(2)  The  contractor  is  awarded  several 
additional  contracts  which  require  an 
electronic  tube  which  the  contractor 


concludes  is  similar  to  the  one  described 
in  paragraph  (b)(1)  of  this  subsection 
and  v^'hich  is  identified  as  "Y. '"  At  the 
time  a  purchase  order  for  these  tul)es  is 
written,  the  contractor  cannot  identify 
the  specific  number  of  tubes  to  be  used 
on  each  contract.  Consequently,  the 
contractor  estdbiishes  an  inventory 
record  for  these  tubes  and  allocates 
their  cost  to  the  contracts  on  an  a%erage 
cost  method.  Because  a  FIFO  method  is 
used  for  a  similar  category  of  m3tenal 
within  the  same  business  unit,  the  use  of 
an  average  cost  method  for  "Y"  would 
be  a  violation  of  this  Standard 

(c)  A  contractor  complies  with  the 
Cost  Accounting  Standard  on  standard 
costs  (9904.407),  and  he  uses  a  standard 
cost  method  for  allocating  the  costs  of 
essentially  all  categories  of  material. 
Also,  it  is  the  contractor  s  established 
practice  to  charge  the  cost  of  purchased 
parts  which  are  incorporated  in  his  end 
products,  and  which  are  not  a  significant 
element  of  production  cost  to  an  indirect 
cost  pool.  Such  practices  conform  to  this 
Standard. 

(d)  A  contractor  has  one  estabhshed 
inventory  for  type  "R"  transformers.  The 
contractor  allocates  by  the  LIFO  method 
the  current  costs  of  the  individual  units 
issued  to  Government  contracts.  Such  a 
practice  would  conform  to  the 
requirements  of  this  Standard. 

(e)  A  contractor  has  established 
inventories  for  various  categories  of 
material  which  are  used  on  Government 
contracts.  During  the  year  the  contractor 
allocates  the  costs  of  the  units  of  the 
various  cateaones  of  matenai  issued  to 
contracts  by  the  mo\  ing  avernge  cost 
method.  The  contractor  uses  the  LIFO 
method  for  tax  and  financial  reporting 
purposes  and.  at  year  end,  applies  a 
pooled  LIFO  inventory  ad)ustment  for  all 
categories  of  material  to  Government 
contracts.  This  application  of  pooled 
costs  to  Government  contracts  would  be 
a  violation  of  this  Standard  because  the 
lump  sum  adiustm.ent  to  all  of  the 
various  categories  of  material  is.  in 
effect,  a  noncurrent  repricing  of  the 
material  issues. 

9904  411-61     Interpretation,  IReservedl 

9904.4 1 1  -€2    Exemption. 
None  for  this  Standard. 

9904  411-63    Effective  date. 

This  Standard  is  effective  as  of  April 
17. 1992.  Contracts  with  prior  CAS- 
covered  contract  with  full  coverage  shall 
continue  this  Standard  s  applicability 
upon  receipt  of  a  contract  to  which  this 
Standard  is  applicable.  For  contractors 
with  no  previous  contracts  subject  to 
this  Standard,  this  Standard  shall  be 
applied  beginning  with  the  contractor's 
p.e\!  full  fiscal  year  beginning  after  the 
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receipt  of  a  contract  to  which  this 
Standard  is  applicable. 

9904.412    Cost  accounting  standard  for 
composition  and  measurement  of  pension 
cost. 

9904.412-10    I  Reserved) 

9904.412-20    Purpose. 

The  purpose  of  this  Standard  is  to 
provide  guidance  for  determining  and 
measuring  the  components  of  pension 
cost.  The  Standard  establishes  the  basis 
on  which  pension  costs  shall  be 
assigned  to  cost  accounting  periods.  The 
provisions  of  this  Cost  Accounting 
Standard  should  enhance  uniformity 
and  consistency  in  accounting  for 
pension  costs  and  thereby  increase  the 
probability  that  those  costs  are  properly 
allocated  to  cost  objectives. 

9904.412-30    Definitions. 

13)  The  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard.  Other  terms  defined 
elsewhere  in  this  part  99  shall  have  the 
meanings  ascribed  to  them  in  those 
definitions  unless  paragraph  [b]  of  this 
subsection,  requires  otherwise. 

(1)  Accrued  benefit  cost  method 
means  an  actuarial  cost  method  under 
which  units  of  benefit  are  assigned  to 
each  cost  accounting  period  and  are 
valued  as  they  accrue — that  is,  based  on 
the  services  performed  by  each 
employee  in  the  period  involved.  The 
measure  of  normal  cost  under  this 
method  for  each  cost  accounting  period 
IS  the  present  value  of  the  units  of 
benefit  deemed  to  be  credited  to 
employees  for  service  in  that  period. 
The  measure  of  the  actuarial  liability  at 
a  plan's  inception  date  is  the  present 
value  of  the  units  of  benefit  credited  to 
employees  for  service  prior  to  that  date. 
(This  method  is  also  known  as  the  Unit 
credit  cost  method.) 

[2]  Actuarial  assumption  means  a 
prediction  of  future  conditions  affecting 
pension  cost;  for  example,  mortality 
rate,  employee  turnover,  compensation 
levels,  pension  fund  earnings,  changes  in 
values  of  pension  fund  assets. 

(3)  Actuarial  cost  method  means  a 
technique  which  uses  actuarial 
assumptions  to  measure  the  present 
value  of  future  pension  benefits  and 
pension  fund  administrative  expenses, 
and  which  assigns  the  cost  of  such 
benefits  and  expenses  to  cost 
accounting  periods. 

(4)  Actuarial  gam  and  loss  m.eans  the 
effect  on  pension  cost  resuUmg  from 
differences  between  actuarial 
assumptions  and  actual  experience. 

(5)  Actuarial  liability  m.eans  pension 
cost  attributable,  under  the  actuarial 
cost  method  m  use,  to  years  prior  to  the 


date  of  a  particular  actuarial  valuation. 
As  of  such  date,  the  actuarial  liability 
represents  the  excess  of  the  present 
V  alue  of  the  future  benefits  and 
administrative  expenses  over  the 
present  value  of  future  contributions  for 
the  normal  cost  for  all  plan  participants 
and  beneficiaries.  The  excess  of  the 
actuarial  liability  over  the  value  of  the 
assets  of  a  pension  plan  is  the  unfunded 
Actuarial  Liability. 

(6)  DeUned-benef it  pension  plan 
means  a  pension  plan  in  which  the 
benefits  to  be  paid  or  the  basis  for 
determining  such  benefits  are 
established  in  advance  and  the 
contributions  are  intended  to  provide 
the  stated  benefits. 

(7)  Defined-contribution  pension  plan 
means  a  pension  plan  in  which  the 
contributions  to  be  made  are  established 
in  advance  and  the  benefits  are 
determined  thereby. 

(8)  Funded  pension  cost  means  the 
portion  of  pension  costs  for  a  current  or 
prior  cost  accounting  period  that  has 
been  paid  to  a  funding  agency  or,  under 
a  pay-as-you-go  plan,  to  plan 
participants  or  beneficiaries. 

(9)  Funding  agency  means  an 
organization  or  individual  which 
provides  facilities  to  receive  and 
accumulate  assets  to  be  used  either  for 
the  payment  of  benefits  under  a  pension 
plan,  or  for  the  purchase  of  such 
benefits. 

(10)  Multiemployer  pension  plan 
means  a  plan  to  which  more  than  one 
employer  contributes  and  which  is 
maintained  pursuant  to  one  or  more 
collective  bargaining  agreements 
between  an  employee  organization  and 
more  than  one  employer. 

(11)  Normal  cost  means  the  annual 
cost  attributable,  under  the  actuarial 
cost  method  in  use,  to  years  subsequent 
to  a  particular  valuation  date. 

(12)  Pay-as-you-go  cost  method  means 
a  method  of  recognizing  pension  cost 
only  when  benefits  are  paid  to  retired 
employees  or  their  beneficiaries. 

(13)  Pension  plan  means  a  deferred 
compensation  plan  established  and 
maintained  by  one  or  more  employers  to 
provide  systematically  for  the  payment 
of  benefits  to  plan  participants  after 
their  retirement,  provided  that  the 
benefits  are  paid  for  life  or  are  payable 
for  life  at  the  option  of  the  employees. 
Additional  benefits  such  as  permanent 
and  total  disability  and  death  payments. 
and  survivorship  payments  to 
beneficiaries  of  deceased  employees 
may  be  an  integral  part  of  a  pension 
plan. 

(14)  Projected  benefit  cost  method 
means  any  of  several  actuarial  cost 
methods  which  distribute  the  estimated 
total  cost  of  all  of  the  employees 


prospective  benefits  over  a  period  of 
years,  usually  their  working  careers, 
(b)  The  following  modifications  of 
terms  defined  elsewhere  in  this  chapter 
99  are  applicable  to  this  Standard:  None. 
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(a)  Components  of  pension  cost.  (1) 
For  defined-benefit  pension  plans,  the 
components  of  pension  cost  for  a  cost 
accounting  period  are  (i)  the  normal  cost 
of  the  period,  (ii)  a  part  of  any  unfunded 
actuarial  liability,  (iii)  an  interest 
equivalent  on  the  unamortized  portion 
of  any  unfunded  actuarial  liability,  and 
(iv)  an  adjustment  for  any  actuarial 
gains  and  losses. 

(2)  For  defined-contribution  pension 
plans,  the  pension  cost  for  a  cost 
accounting  period  is  the  net  contribution 
required  to  be  made  for  that  period, 
after  taking  into  account  dividends  and 
other  credits,  where  applicable. 

(b)  Measurement  of  pension  cost.  (1) 
For  defined-benefit  pension  plans,  the 
amount  of  pension  cost  of  a  cost 
accounting  period  shall  be  determined 
by  use  of  an  actuarial  cost  method 
which  measures  separately  each  of  the 
components  of  pension  cost  set  forth  in 
paragraph  (a)(1)  of  this  subsection,  or 
which  meets  the  requirements  set  forth 
in  9904.412-50(b){2). 

(2)  Each  actuarial  assumption  used  to 
measure  pension  cost  shall  be 
separately  identified  and  shall  represent 
the  contractor's  best  estimates  of 
anticipated  experience  under  the  plan, 
taking  into  account  past  experience  and 
reasonable  expectations.  The  validity  of 
the  assumptions  used  may  be  evaluated 
on  an  aggregate,  rather  than  on  an 
assumption-by-assumption,  basis. 

(c)  Assignment  of  pension  cost.  The 
amount  of  pension  cost  computed  for  a 
cost  accounting  period  is  assignable 
only  to  that  period.  Except  for  pay-as- 
you-go  plans,  the  cost  assignable  to  a 
period  is  allocable  to  cost  objectives  of 
that  period  to  the  extent  that  liquidation 
of  the  liability  for  such  cost  can  be 
compelled  or  liquidation  is  actually 
effected  in  that  period.  For  pay-as-you- 
go  plans,  the  entire  cost  assignable  to  a 
period  is  allocable  to  cost  objectives  of 
that  period  only  if  the  payment  of 
benefits  earned  by  plan  participants  can 
be  compelled.  If  such  payment  is 
optional  with  the  company,  the  amount 
of  assignable  costs  allocable  to  cost 
objectives  of  that  period  is  limited  to  the 
amount  of  benefits  actually  paid  to 
retirees  or  beneficiaries  in  that  period. 

9904.412-M     Techniques!  (or  application. 

(a)  Components  of  pension  cost.  (1) 
Any  portion  of  an  unfunded  actuarial 
liability  included  as  a  separately 
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identified  pnr*  of  tre  pension  cost  of  a 
cost  accounting  penod  shall  be  included 
in  equal  annual  installments.  Each 
installment  shall  consist  of  an  amortized 
portion  of  the  unfunded  actuaiial 
liability  plus  an  interest  equivalent  on 
the  unamortized  portion  of  such  hability. 
The  period  of  amortization  shall  be 
established  as  follows 

(i)  If  amortization  of  an  unfunded 
actuarial  liability  has  begun  prior  to  the 
date  this  Standard  first  becomes 
applicable  to  a  contractor,  no  change  in 
the  amortization  period  is  required  by 
this  Standard. 

(ii)  If  amortization  of  an  unfunded 
actuarial  liability  has  not  begun  prior  to 
the  date  this  Standard  first  becomes 
applicable  to  a  contractor,  the 
amortization  period  shall  begin  with  the 
period  in  which  the  Standard  becomes 
applicable  and  shall  he  no  more  than  30 
years  nor  less  than  10  years.  However,  if 
the  plan  was  in  existence  as  of  January 
1. 1974,  the  amortization  period  shall  be 
no  more  than  40  years  nor  less  than  10 
years. 

(iii)  Each  unfunded  actuarial  liability 
resulting  from  the  institution  of  new 
pension  plans  or  from  adoption  of 
improvements  to  pension  plans 
subsequent  to  the  date  this  Standard 
first  becomes  applicable  to  a  contractor 
shall  be  amortized  over  no  more  than  30 
years  nor  less  than  10  years. 

(2)  Pension  costs  appHcable  to  prior 
years  that  were  specifically  unallowable 
in  accordance  with  then  existing 
Government  contractual  provisions  shall 
be  separately  identified  and  eliminated 
from  any  unfunded  actuarial  liability 
being  amortized  pursuant  to  the 
provision  of  paragraph  (a)(1)  of  this 
subsection,  or  from  future  normal  costs 
if  the  actuarial  cost  method  in  use  does 
not  separately  develop  an  unfunded 
actuarial  liability.  Interest  earned  on 
funded  unallowable  pension  costs, 
based  on  the  valuation  rate  of  return, 
need  not  be  included  by  contractors  as  a 
reduction  of  future  years'  computations 
of  pension  costs  made  pursuant  to  this 
Standard. 

(3)  A  contractor  shall  establish  and 
consistently  follow  a  policy  for  selecting 
specific  amortization  periods  for 
unfunded  actuarial  liabilities,  if  any. 
that  are  developed  under  the  actuarial 
cos:  rr.ethod  in  use.  Such  policy  may 
2;ve  consideration  to  factors  such  as  the 
5  ze  and  nature  of  unfunded  actuarial 
liabilities. 

(4;  .Actuarial  assumptions  used  in 
calculating  the  amount  of  an  unfunded 
actuarial  liability  shall  be  the  same  as 
those  used  for  other  components  of 
ppnsion  cost  If  any  assumptions  are 
c-.anj^ed  dunr.s  an  amortization  penod, 
the  resultins  mrj-ea.*^  or  decrease  in  an 


unfunded  actuarial  liability  shall  be 
separately  amortized  over  no  more  than 
30  years  nor  less  than  10  years. 

(5)  Actuarial  gains  and  losses  shall  be 
identified  separately  from  unfunded 
actuarial  liabilities  that  are  being 
amortized  pursuant  to  the  provisions  of 
this  Standard.  The  accounting  treatment 
to  be  afforded  to  such  gains  and  losses 
shall  be  consistently  applied  for  each 
pension  plan. 

(6)  An  excise  tax  assessed  pursuant  to 
a  law  or  regulation  because  of 
inadequate  or  delayed  funding  of  a 
pension  plan  is  not  a  component  of 
pension  cost. 

(7)  If  any  portion  of  the  pension  cost 
computed  for  a  cost  accounting  period  is 
not  funded  in  that  period,  no  amount  for 
interest  on  the  portion  not  funded  in  that 
period  shall  be  a  component  of  pension 
cost  of  any  future  cost  accounting 
period.  Conversely,  if  a  contractor 
prematurely  funds  pension  costs  in  a 
current  cost  accounting  period,  the 
interest  earned  on  such  premature 
funding,  based  on  the  valuation  rate  of 
return,  may  be  excluded  from  future 
years'  computations  of  pension  cost 
made  pursuant  to  this  Standard. 

(8)  For  purposes  of  this  Standard, 
defined-benefit  pension  plans  funded 
exclusively  by  the  purchase  of 
individual  or  group  permanent  insurance 
or  annuity  contracts  shall  be  treated  as 
defined-contribution  pension  plans. 
However,  all  other  defined-benefit 
pension  plans  administered  wholly  or  in 
part  through  insurance  company 
contracts  shall  be  subject  to  the 
provisions  of  this  Standard  relative  to 
defined-benefit  pension  plans. 

(9)  If  a  pension  plan  is  supplemented 
by  a  separately-funded  plan  which 
provides  retirement  benefits  to  all  of  the 
participants  in  the  basic  plan,  the  two 
plans  shall  be  considered  as  a  single 
plan  for  purposes  of  this  Standard.  If  the 
effect  of  the  combined  plans  is  to 
provide  defined-benefits  for  the  plan 
participants,  the  combined  plan  shall  be 
treated  as  a  defined-benefit  plan  for 
purposes  of  this  Standard. 

(10)  A  multiemployer  pension  plan 
established  pursuant  to  the  terms  of  a 
collective  bargaining  agreement  shall  be 
considered  to  be  a  defined-contribution 
pension  plan  for  purposes  of  this 
Standard. 

(11)  A  pension  plan  applicable  to 
colleges  and  universities  that  is  part  of  a 
State  pension  plan  shall  be  considered 
to  be  a  defined-contribution  pension 
plan  for  purposes  of  this  Standard. 

(b)  Measurement  of  pension  cost.  (1) 
The  amount  of  pension  cost  assignable 
to  cost  accounting  periods  shall  be 
measured  by  the  accrued  benefit  cost 
method  or  by  a  projected  benefit  cost 


method  which  identifies  separately 
normal  costs  any  unfunded  actuarial 
liability,  and  penodic  determinations  of 
actuana!  gains  and  losses,  except  as 
provided  m  paragraph  (b)(2)  of  this 
subsection. 

(2)  Any  other  pro)ected  benefit  cost 
method  may  be  used,  provided  that: 

(i)  The  method  is  used  by  the 
contractor  in  measunnR  pension  costs 
for  financial  accounting  purposes; 

(ii)  The  amount  of  pension  cost 
assigned  to  a  cost  accounting  peri(>d 
computed  under  such  method  is  reduced 
by  the  exces,s,  if  any.  of  the  value  of  the 
assets  of  the  pension  fund  over  the 
actuarial  liability  of  the  plan  as 
determined  by  a  projected  benefit  cost 
method  set  forth  in  paragraph  [h)(l)  of 
this  subsection; 

(iii)  The  contractor  accumulates 
supplementary  information  identifying 
the  actuarial  gains  and  losses  (and, 
separately,  gains  or  losses  resulting  from 
changed  actuarial  assumptions)  that 
have  occurred  since  the  last 
determination  of  gains  and  losses  and 
the  extent  to  which  such  gains  and 
losses  have  been  amortized  through 
subsequent  pension  contributions  or 
offset  by  gains  and  losses  in  subsequent 
cost  accounting  periods,  and 

(iv)  The  cost  of  future  pension  benefits 
is  spread  over  the  remaining  average 
working  lives  of  the  work  force. 

(3)  Irrespective  of  the  projected 
benefit  cost  method  used,  the 
calculation  of  normal  cost  shall  be 
based  on  a  pe'-centage  of  payroll  for 
plans  where  the  pension  benefit  is  a 
function  of  salaries  and  wages  and  on 
employee  service  for  plans  where  the 
pension  benefit  is  not  a  function  of 
salanes  and  wages. 

(4)  The  cost  of  benefits  under  a  pay- 
as-you-go  pension  plan  shall  be 
measured  in  the  same  manner  as  are  the 
costs  of  defined-benefit  plans  whose 
benefits  are  provided  through  a  funding 
agency. 

(5)  Actuarial  assumptions  should 
reflect  long-term  trends  so  as  to  avoid 
distortions  caused  by  short-term 
fluctuations. 

(6)  Pension  cost  shall  be  based  on 
provisions  of  existing  pensions  plans. 
This  shall  not  preclude  contractors  from 
making  salary  proiections  for  plans 
whose  benefits  are  based  on  salaries 
and  wages,  or  from  considering 
improved  benefits  for  plans  which 
provide  that  such  improved  benefits 
must  be  made. 

(7)  If  the  evaluation  of  the  validity  of 
actuarial  assumptions  shows  that,  in  the 
aggregate,  the  assumptions  were  not 
reasonable,  the  contractor  shall: 
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(i)  Identify  the  major  causes  for  the 
resultant  actuarial  gains  or  losses,  and 

(ii)  provide  information  as  to  the  basis 
and  rationale  used  for  retaining  or 
revising  such  assumptions  for  use  in  the 
ensuing  cost  accountmg  period(s) 

(c)  Assignment  of  pension  cost.  (I) 
Amounts  funded  in  excess  of  the 
pension  cost  computed  for  a  cost 
accountmg  period  pursuant  to  the 
provisions  of  this  Standard  shall  be 
applied  to  pension  costs  of  future  cost 
accounting  penods- 

(2)  Evidence  that  the  liquid.^tion  of  a 
liability  for  pension  cost  can  be 
compelled  includes: 

[i]  Provisions  of  law  such  as  the 
funding  provisions  of  the  F.mployee 
Retirement  Income  Security  Act  of  ■19"4. 
except  as  provided  in  paragraph  ic)13J  of 
this  subsection, 

(ii)  A  contractual  agreement  which 
requires  liquidation  of  the  liability,  or 

{ill]  The  existence  of  rights  by  a  third 
party  to  required  liquidation  of  the 
liability. 

(3)  Any  portion  of  pension  cost 
com.puted  for  a  cost  accounting  period 
that  is  deferred  to  future  periods 
pursuant  to  a  waiver  granted  under 
provisions  of  the  Eiriployee  Retirem.ent 
Income  Security  Act  of  1974,  shall  not  be 
assigned  to  the  current  period.  Rather. 
such  costs  shall  be  assigned  to  the  cost 
accounting  period's)  m  which  the 
funding  takes  place. 

(4)  A  liability  for  pension  cost  for  a 
cost  accounting  period  (or,  for  pay-as- 
you-go  plans,  for  payments  to  retirees  or 
beneficiaries  for  a  period)  shall  be 
considered  to  be  liquidated  in  the  period 
If  funding  18  effected  by  the  date 
established  for  filing  a  Federal  income 
tax  return  (including  authonzed 
extensions).  For  contractors  not  required 
to  file  Federal  income  tax  returns,  the 
date  shall  be  that  established  for  filing 
Federal  corporation  mcome  tax  retu.Tis 

9904.412-60    Mlustratlon*. 

(a)  Components  of  pension  cost.  (1) 
Contractor  A  has  a  defined-benefit 
pension  plan  for  its  employees.  The 
contractor's  policy  has  been  to  compute 
and  fund  as  annual  pension  cost  normal 
cost  plus  only  interest  on  the  unfunded 
actuarial  liability.  Pursuant  to  9904412- 
40(a)(1),  the  components  of  pension  cost 
for  a  cost  accounting  period  must  now 
include  not  only  the  norma!  cost  for  the 
period  and  interest  on  the  unfunded 
actuarial  liability,  but  also  an  amortized 
portion  of  the  unfunded  actuarial 
liability.  The  amortization  of  the  liability 
and  the  interest  equivalent  on  the 
unamortized  portion  of  the  hability  must 
be  computed  in  equal  annual 
installments. 


(2)  Contractor  B  has  insured  pension 
plans  for  each  of  two  small  groups  of 
employees.  One  plan  is  funded  through 
a  group  permanent  insurance  contract 
the  other  plan  is  funded  through  a  group 
deferred  annuity  contract.  Both  plans 
provide  for  defined  benefits.  Pursuant  to 
9904  413-50{a)(8),  for  purposes  of  this 
Standard  the  plan  financed  through  a 
group  permanent  insurance  contract 
shall  be  considered  to  be  a  defined- 
contribution  pension  plan,  the  net 
premium  required  to  be  paid  for  a  cost 
accounting  period  (after  deducting 
dividends  and  any  credits)  shall  be  the 
pension  cost  for  that  period.  However, 
t.Se  group  deferred  annuity  plan  is 
subject  to  the  provisions  of  this 
Standard  that  are  applicable  to  defined- 
benefit  plans. 

(3)  Contractor  C  provides  pension 
benefits  for  certain  hourly  employees 
through  a  multiemployer  defined-benefit 
plan.  Under  the  collective  bargaining 
agreement,  the  contractor  pays  six  cents 
into  the  fund  for  each  hour  worked  by 
the  covered  employees.  Pursuant  to 
9904  412-50(a1(10).  the  plan  shall  be 
considered  to  be  a  defined-contribution 
pension  plan.  The  payments  required  to 
be  made  for  a  cost  accounting  period 
shall  constitute  the  assignable  pension 
cost  for  that  period. 

(4)  Contractor  D  provides  pension 
benefits  for  certain  employees  through  a 
defined-contribution  pension  plan. 
However,  the  contractor  has  a  separate 
fund  which  is  used  to  supplement 
pension  benefits  provided  for  all  of  the 
participants  in  the  basic  plan  in  order  to 
provide  a  munimum  monthly  retirement 
mcome  to  each  participant.  Pursuant  to 
9904  412-50(a)(9).  the  two  plans  shall  be 
considered  as  a  single  plan  for  purposes 
of  this  Standard.  Because  the  effect  of 
the  supplemental  fund  is  to  provide 
defined-benefits  for  the  plan's 
participants,  the  provisions  of  this 
Standard  relative  to  defined-beneRt 
pension  plans  shall  be  applicable  to  the 
combined  plan. 

(bj  Measurement  of  pension  cost  (1) 
Contractor  E  has  a  pension  plan  whose 
costs  are  assigned  to  cost  accounting 
periods  by  use  of  an  actuanal  cost 
method  which  does  not  separately 
identify  actuarial  gams  and  losses  or  the 
effect  on  pension  cost  resulting  from 
changed  actuarial  assumptions.  If  this 
cost  method  is  used  to  measure  costs  for 
financial  accounting  purposes,  it  may  be 
used  for  purpKises  of  this  Standard, 
provided  that  the  contractor  develops 
the  supplementary  information  set  forth 
m  9904.412-50(b)(2)(iii)  regarding  such 
gams  and  losses  and  changed  actuarial 
assumptions.  In  addition,  the  contrac'or 
must  develop  an  actuarial  habilit) 
determined  by  a  projected  benefit  cost 


method  set  forth  In  9904,412-50(b)(l).  If 
the  resultant  actuarial  liability  is  less 
than  the  value  of  the  pension  fund,  the 
pension  cost  computed  for  the  cost 
accounting  period  must  be  reduced  by 
that  amount  [9904.412-5O(b)(2)(ii)). 

(2)  For  a  number  of  years  Contractor  F 
has  had  a  pay-as-you-go  pension  plan 
which  provides  for  payments  of  $200  a 
month  to  employees  after  retirement 
The  contractor  is  currently  making  such 
payments  to  several  retired  employees 
and  charges  such  payments  against 
current  income  as  its  pension  cost.  For 
the  current  cost  accounting  period,  the 
contractor  paid  benefits  totaling  $24,000. 
Contractor  Fs  method  of  accounting  for 
pension  cost  does  not  comply  with  the 
provisions  of  this  Standard  relative  to 
pay-as-you-go  plans  as  set  forth  in 
9904,412-40(0)  and  9904.412-50(b)(4). 
The  contractor  should: 

(i)  Compute,  by  use  of  an  actuarial 
cost  method,  its  actuarial  liability  for 
benefits  earned  by  plan  participants. 
This  entire  liability  is  always  unfunded 
for  a  pay-as-you-go  plan. 

(ii)  Compute  a  level  amount  which, 
including  an  interest  equivalent,  would 
amortize  the  unfunded  actuarial  liability 
over  a  period  of  no  less  than  10  or  more 
than  40  years. 

(iii)  Compute,  by  use  of  the  actuarial 
cost  method  selected,  a  normal  cost  for 
the  period. 

The  sum  of  paragraphs  (b)(2)  (ii)  and  (iii) 
of  this  subsection  represents  the  amount 
of  pension  cost  assignable  to  the  period. 
If  payment  of  benefits  earned  by  plan 
participants  can  be  compelled,  the  entire 
amount  of  cost  assignable  to  the  period 
is  allocable  to  cost  objectives  of  that 
period.  If  such  payments  cannot  be 
compelled,  the  amount  of  assignable 
cost  allocable  to  cost  objectives  of  that 
period  is  limited  to  the  amount  of    • 
benefits  actually  paid  in  that  period 
($24,000). 

(3)  Contractor  G  has  two  defined- 
benefit  pension  plans  which  provide  for 
fixed  dollar  payments  to  hourly 
employees.  tJnder  one  plan,  the 
contractor's  actuary  believes  that  the 
contractor  will  be  required  to  increase 
the  level  of  benefits  by  specified 
percentages  over  the  next  several  years. 
In  calculating  pension  costs,  the 
contractor  may  not  assume  future 
benefits  greater  than  that  currently 
required  by  the  plan.  With  regard  to  the 
second  plan,  a  collective  bargaining 
agreement  negotiated  with  the 
employee's  labor  union  provide  that 
penison  benefits  will  Increase  by 
specified  percentages  over  the  next 
several  years.  Because  the  improved 
benefits  are  required  to  be  made,  the 
contractor  can  consider  such  increased 


14214 


Fedeial  Register  /  Vol.  57,  No.  75  /  Friday.  April  17,  1992  /  Rules  and  Regulations 


benefits  in  computing  pension  costs  for 
the  current  cost  accounting  period 
(9904.41 2-50(b)(6)). 

(c)  Assignment  of  pension  cost. 
Contractor  H  has  a  trusteed  pension 
plan  for  its  salaried  employees.  It 
computes  Si  million  of  pension  cost  for  a 
cost  accounting  period.  Pursuant  to  the 
funding  provisions  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
the  company  must  fund  at  least  $800,000. 
Because  liquidation  of  the  liability  for 
the  portion  of  pension  cost  required  by 
law  to  be  funded  (S800.000)  can  be 
compelled,  such  cost  is  allocable  to  cost 
objectives  of  the  period,  in  accordance 
with  9904.412-40(c).  If  Contractor  H  can 
be  compelled  by  the  trustee  or  the  plan 
participants  to  fund  the  remaining 
S200.000.  the  liability  therefor  is  also 
allocable  to  cost  objectives  of  that 
period. 

9904.412-61      interp'eta'ion,  ,Reser\ea) 

9904.4^2-52     Eiemptio.-!. 
None  for  this  Standard. 

9904.412-63    Effective  dat«. 

This  Standard  is  effective  as  of  April 
17, 1992.  Contractors  with  prior  CAS- 
covered  contracts  with  full  coverage 
shall  continue  this  Standard's 
applicability  upon  receipt  of  a  contract 
to  which  this  Standard  is  applicable.  For 
contractors  with  no  previous  contracts 
subject  to  this  Standard,  this  Standard 
shall  be  applied  beginning  with  the 
contractor's  next  full  Fiscal  year 
beginning  after  the  receipt  of  a  contract 
to  which  this  Standard  is  applicable. 

9904  4V3     Adijst^.e^;  a.nd  aiiocation  of 
pension  cost. 


99G4  4'3- 


Reservedl 


9904.413-20    Purpose. 

A  purpose  of  this  Standard  is  to 
provide  guidance  for  adjusting  pension 
cost  by  measuring  actuarial  gains  and 
losses  and  assigning  such  gains  and 
losses  to  cost  accounting  periods.  The 
Standard  also  provides  the  bases  on 
which  pension  cost  shall  be  allocated  to 
segments  of  an  organization.  The 
provisions  of  this  Cost  Accounting 
Standard  should  enhance  uniformity 
and  consistency  in  accounting  for 
pension  costs. 

9904.413-30    Definitions. 

(a)  The  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard.  Other  terms  defined 
elsewhere  in  this  Chapter  99  shall  have 
the  meanings  ascribed  to  them  in  those 
definitions  unless  paragraph  (b)  of  this 
subsection,  requires  otherwise. 

(1)  Actuarial  assumption  means  a 
prediction  of  future  conditions  affecting 


pension  cost;  for  example,  mortality 
rate,  employee  turnover,  compensation 
levels,  pension  fund  earnings,  changes  in 
values  of  pension  fund  assets. 

(2)  Actuarial  cost  method  means  a 
technique  which  uses  actuarial 
assumptions  to  measure  the  present 
value  of  future  pension  benefits  and 
pension  fund  administrative  expenses, 
and  which  assigns  the  cost  of  such 
benefits  and  expenses  to  cost 
accounting  periods. 

(3]  Actuarial  gain  and  loss  means  the 
effect  on  pension  cost  resulting  from 
differences  between  actuarial 
assumptions  and  actual  experience. 

(4)  Actuarial  liability  means  pension 
cost  attributable,  under  the  actuarial 
cost  method  in  use,  to  years  prior  to  <he 
date  of  a  particular  actuarial  valuation. 
As  of  such  date,  the  actuarial  liability 
represents  the  excess  of  the  present 
value  of  the  future  benefits  and 
administrative  expenses  over  the 
present  value  of  future  contributions  for 
the  normal  cost  for  all  plan  participants 
and  beneficiaries.  The  excess  of  the 
actuarial  liability  over  the  value  of  the 
assets  of  a  pension  plan  is  the  unfunded 
actuarial  liability. 

(5)  Actuarial  valuation  means  the 
determination,  as  of  a  specified  date,  of 
the  normal  cost,  actuarial  liability,  value 
of  the  assets  of  a  pension  fund,  and 
other  relevant  values  for  the  pension 
plan. 

(6)  Immediate-gain  actuarial  cost 
method  means  any  of  the  several 
actuarial  cost  methods  under  which 
actuarial  gains  and  losses  are  included 
as  part  of  the  unfunded  actuarial 
liability  of  the  pension  plan,  rather  than 
as  part  of  the  normal  cost  of  the  plan. 

(7)  Normal  cost  means  the  annual  cost 
attributable,  under  the  actuarial  cost 
method  in  use,  to  years  subsequent  to  a 
particular  valuation  date. 

(8)  Pension  plan  means  a  deferred 
compensation  plan  established  and 
maintained  by  one  or  more  employers  to 
provide  systematically  for  the  payment 
of  benefits  to  plan  participants  after 
their  retirement,  provided  that  the 
benefits  are  paid  for  life  or  are  payable 
for  life  at  the  option  of  the  employees. 
Additional  benefits  such  as  permanent 
and  total  disability  and  death  payments, 
and  survivorship  payments  to 
beneficiaries  of  deceased  employees 
may  be  an  integral  part  of  a  pension 
plan. 

(9)  Pension  plan  participant  means 
any  employee  or  former  employee  of  an 
employer,  or  any  member  or  former 
member  of  an  employee  organization 
who  is  or  may  become  eligible  to  receive 
a  benefit  from  a  pension  plan  which 
covers  employees  of  such  employer  or 
members  of  such  organization  who  have 


satisfied  the  plan's  participation 
requirements,  or  whose  beneficiaries  are 
receiving  or  may  be  eligible  to  receive 
any  such  benefit.  A  participant  whose 
employment  status  with  the  employer 
has  not  been  terminated  is  an  active 
participant  of  the  err.ployer's  pension 
plan. 

(10)  Projected  benefit  cost  method 
means  any  of  the  several  actuarial  cost 
methods  which  distribute  the  estimated 
total  cost  of  all  of  the  employees' 
prospective  benefits  over  a  period  of 
years,  usually  their  working  careers. 

(11)  Segment  means  one  of  two  or 
more  divisions,  product  departments, 
plants,  or  other  subdivisions  of  an 
organization  reporting  directly  to  a 
home  office,  usually  identified  with 
responsibility  for  profit  and/or 
producing  a  product  or  service.  The  tegn 
includes  Government-owned  contractor- 
operated  (GOCO)  facilities,  and  joint 
ventures  and  subsidiaries  (domestic  and 
foreign)  in  which  the  organization  has  a 
majority  ownership.  The  term  also 
includes  those  joint  ventures  and 
subsidiaries  (domestic  and  foreign)  in 
which  the  organization  has  less  than  a 
majority  of  ownership,  but  over  which  it 
exercises  control. 

(12)  Spread-gain  actuarial  cost 
method  means  any  of  the  several 
projected  benefit  actuarial  cost  methods 
under  which  actuarial  gains  and  losses 
are  included  as  part  of  the  current  and 
future  normal  costs  of  the  pension  plan. 

(13)  Termination  gain  or  loss  means 
an  actuarial  gain  or  loss  resul'mg  from 
the  difference  between  the  assumed  and 
actual  rates  at  which  plan  participants 
separate  from  employment  for  reasons 
other  than  retirement,  disability,  or 
death. 

(b)  The  following  modifications  of 
terms  defined  elsewhere  in  this  Chapter 
99  are  applicable  'o  this  Standard:  None. 

9904.413-40     Fundamental  requirement. 

(a)  Ass!gnn-.ent  of  actuarial  gains  and 
losses.  Actuarial  gains  and  losses  shall 
be  calculated  annually  and  shall  be 
assigned  to  the  cost  accounting  period 
for  which  the  actuarial  valuation  is 
made  and  subsequent  periods. 

(b)  Valuation  of  the  assets  of  a 
pension  fund.  The  vaiue  of  all  pension 
fund  assets  shall  be  determined  under 
an  asset  valuation  method  which  takes 
into  account  unrealized  appreciation 
and  depreciation  of  pension  fund  assets, 
and  shall  be  used  in  mpasuring  the 
components  of  pension  cost. 

(c)  Allocation  of  pension  cost  to 
segments.  Contractors  shall  allocate 
pension  cost  to  each  segment  having 
participants  in  a  pension  plan.  .A 
separate  calculation  of  pension  cost  for 
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a  segment  is  required  when  the 
-conditions  set  forth  in  9904.413-50(c)  (2) 
and  (3)  are  present.  When  these 
conditions  are  not  present  allocations 
may  be  made  by  calculating  a  composite 
pension  cost  for  two  or  more  segments 
and  allocating  this  cost  to  these 
segments  by  means  of  an  allocation 
base. 

9904.4 1 3-50    Techniques  for  application. 

(a)  Assignment  of  actuanai  gams  ana 
losses.  (1)  In  accordance  with  the 
provisions  of  9904  412.  actuarial  gains 
and  losses  shall  be  identified  separately 
from  unfunded  actuarial  liabilities  being 
amortized, 

(2)  Actuarial  gams  and  losses 
determined  under  a  pension  plan  whose 
costs  are  measured  by  an  immediate- 
gain  actuarial  cost  method  shall  be 
amortized  over  a  15-year  period  in  equal 
annual  insiallments,  beBinning  with  the 
date  as  of  which  the  actuanai  valuation 
is  made.  The  installment  for  a  cost 
accounting  period  shall  consist  of  an 
element  for  amortization  of  the  gain  or 
loss  and  an  element  for  interest  on  the 
unamortized  balance  at  the  beginning  of 
the  penod.  If  the  actuanai  gain  or  loss 
determined  for  a  cost  accounting  penod 
is  not  material,  the  entire  gam  or  loss 
may  be  included  as  a  component  of  the 
current  or  ensuing  year's  pension  cost, 

(3)  Actuarial  gains  and  losses 
applicable  to  a  pension  plan  whose 
costs  are  measured  by  a  spread-gain 
actuanai  cost  method  shall  be  included 
as  part  of  current  and  future  normal  cost 
and  spread  over  the  remaining  average 
working  lives  of  the  work  force 

(b)  Valuation  nf  the  offsets  of  a 
pension  fund.  (1)  The  actuanai  value  of 
the  assets  of  a  pension  fund  shall  be 
used: 

(i)  In  measuring  actuarial  gains  and 
losses,  and 

(ii)  For  purposes  of  measunng  other 
components  of  pension  cost 

(2)  The  actuanai  value  of  the  assets  of 
a  pension  fund  may  be  determined  by 
the  use  of  any  recognized  asset 
valuation  method  which  provides 
equivalent  recognition  of  appreciation 
and  depreciation  of  pension  fund  assets 
However,  the  total  asset  value  produced 
by  the  method  used  shall  fall  withm  a 
corridor  from  80  to  120  percent  of  the 
m.arket  value  of  the  assets,  determined 
as  of  the  valuation  date.  If  the  method 
produces  a  value  that  falls  outside  the 
corridor,  the  value  of  the  assets  shall  be 
adjusted  to  equal  the  nearest  boundary 
of  the  comdor 

(3)  The  method  selected  for  valuing 
pension  fund  assets  shall  be 
consistently  applied  from  year  to  year 
within  each  plan. 


(41  The  provisions  of  paragraphs  (b) 
(1)  through  (3)  of  this  subsection  are  not 
applicable  to  plans  that  are  funded  with 
insurance  companies  under  contrnrts 
where  the  insurance  cx)mpany 
guarantees  benefit  payments 

\c]  .Miocatioa  of  pension  cost  to 
sp^rnents.  (1)  For  contractors  who 
compute  a  composite  pension  cost 
cohering  plan  participanls  in  two  or 
m(^re  segments,  the  base  to  be  used  for 
allocating  such  cost  shall  \:>e 
representative  of  the  factors  which  the 
pension  benefits  are  based.  For 
example,  a  base  consisting  of  salaries 
and  wages  shall  be  used  for  pension 
costs  that  are  caicuiated  as  a  percentage 
of  salaries  and  wages:  a  base  consisting 
of  the  number  of  employees  shall  be 
used  for  pension  costs  that  are 
calculated  as  an  amount  per  employee. 

(2)  Separate  pension  cost  for  a 
sesjment  shall  be  calculated  whenever 
any  of  the  following  conditions  exist  for 
that  segment,  provided  that  such 
condition(&1  matenalK  affprt  ihp 
amount  of  pension  cost  ai!ocal>/d  to  the 
segment: 

(ij  There  is  a  material  termination 
gain  or  loss  attributable  to  the  segment 
(n)  The  level  of  benefits,  eligibility  for 
benefits,  or  age  distnbution  is  materially 
different  for  the  segment  than  for  the 
average  of  all  segments,  or 

liii!  The  appropriate  assumptions 
relating  to  termination,  retirement  age. 
or  salary  scale  are,  in  the  aggregate, 
matenally  different  for  the  segment  than 
for  the  average  of  all  segments. 
Calculations  of  termination  gains  or 
losses  shall  give  consideration  to  factors 
such  as  unexpected  early  retirements, 
benefits  becoming  fully  vested,  and 
reinstatements,  or  transfers  without  loss 
of  benefits  An  amount  may  be 
estimated  for  future  reemployments. 

(:V'  Pension  cost  shall  also  be 
srparately  calculated  for  a  seR-ment 
under  circumstances  where — 

(i)  The  pension  plan  for  that  segment 
becomes  merged  with  that  of  another 
segment,  and 

(ii)  The  ratios  of  assets  to  actuanai 
liabilities  for  each  of  the  merged  plans 
are  materially  different  from  one 
another  after  applying  the  benefits  in 
effect  after  the  merger. 

(4)  Whenever  the  pension  cost  of  a 
segment  is  required  to  be  calculated 
separately  pursuant  to  paragraphs  (c)  (2) 
and  (3)  of  this  subsection,  such 
calculations  shall  be  prospective  only: 
pension  costs  need  not  be  redetermined 
for  prior  years 

(5)  For  a  segment  whose  pension  costs 
are  required  to  be  calculated  separately 
pursuant  to  paragraph  (c  |I2J  of  this 
subsection,  there  shall  be  an  initial 
allocation  of  a  share  in  the  undivided 


pension  fund  assets  to  that  segment,  as 
follows: 

(i)  If  the  necessary  data  are  readily 
determinable,  the  amount  of  assets  to  be 
allocated  to  the  segment  shall  be  the 
amount  of  fimds  contributed  by.  or  on 
behalf  of.  the  segment  increased  by 
income  received  on  such  funds,  and 
decreased  by  benefits  and  expenses 
paid  from  such  funds; 

(ii)  if  the  data  specified  in  subdivision 
(i)  of  this  paragraph  (c)(5].  are  not 
readily  determinable  the  actuarial  value 
of  the  pension  fund's  assets  shall  be 
allocated  to  the  segment  in  a  manner 
consistent  with  the  actuarial  cost 
method  or  methods  used  to  compute 
pension  cost.  For  a  segment  whose 
pension  costs  are  required  to  be 
calculated  separately  pursuant  to 
subparagraph  (c)(3)  of  this  subsection 
the  initial  allocation  of  assets  to  the 
segment  shall  be  the  market  value  of  the 
segment's  assets  as  of  the  date  of  the 
merger. 

(6)  If,  prior  to  the  time  a  contractor  it 
required  to  use  this  Standard,  it  has 
been  calculating  pension  cost  separately 
for  individual  segments,  the  amount  of 
assets  previously  allocated  to  those 
segments  need  not  be  changed. 

(7)  After  the  initial  allocation  of 
assets,  the  contractor  shall  maintain  a 
record  of  the  portion  of  subsequent 
contributions,  income,  benefit  payments, 
and  expenses  attributable  to  the 
segment  and  paid  from  the  pension  fund; 
income  and  expenses  shall  include  a 
portion  of  any  investment  gains  and 
losses  attributable  to  the  assets  of  the 
pension  fund.  Fund  income  and 
expenses  shall  be  allocated  to  the 
segment  in  the  same  proportion  that  the 
assets  allocated  to  the  segment  bears  to 
total  fund  assets  as  of  the  beginning  of 
the  period  for  which  fund  income  and 
expenses  are  being  allocated. 

(8)  If  plan  participanls  transfer  among 
segments,  contractors  need  not  transfer 
assets  or  liabilities  unless  a  transfer  is 
sufficiently  large  to  distort  the  segments* 
ratio  of  fund  assets  to  actuarial 
liabilities. 

(9)  contractors  who  separately 
calculate  the  pension  cost  of  one  or 
more  segments  may  calculate  such  cost 
either  for  all  pension  plan  participants 
assignable  to  the  segment(s)  or  for  only 
the  active  participants  of  the  segment(s). 
If  costs  are  calculated  only  for  active 
participanls,  a  separate  segment  shall  be 
created  for  all  of  the  inactive 
participants  of  the  pension  plan  and  the 
cost  thereof  shall  b«  calculated.  When  a 
contractor  makes  such  an  election, 
assets  shall  be  allocated  to  the  segment 
for  inactive  participants  in  accordance 
with  paragraphs  (c)  (5).  (6).  and  (7)  of 
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ths  Subsection.  When  an  employee  of  a 
segment  becomes  inactive,  assets  shall 
be  transferred  from  that  segment  to  the 
segment  established  to  accumulate  the 
assets  and  actuarial  liabilities  for  the 
inactive  plan  participants.  The  amount 
of  funds  transferred  shall  be  that  portion 
of  the  actuarial  liabilities  for  these 
inactive  participants  that  have  been 
funded.  If  inactive  participants  become 
active,  funds  and  habilities  shall 
similarly  be  transferred  to  the  segments 
to  which  the  participants  are  assigned. 
Such  transfers  need  be  made  only  as  of 
the  last  day  of  a  cost  accounting  period. 
The  total  annual  pension  cost  for  a 
segment  having  active  lives  shall  be  the 
amount  calculated  for  the  segment  plus 
an  allocated  portion  of  the  pension  cost 
calculated  for  the  inactive  participants. 
Such  an  allocation  shall  be  on  the  same 
basis  as  that  set  forth  in  paragraph  (c)(1) 
of  this  subsection. 

(10)  Where  pension  cost  is  separately 
calculated  for  one  or  more  segments,  the 
actuarial  cost  method  used  for  a  plan 
shall  be  the  same  for  all  segments,  as 
required  by  9904.412-50(b).  Unless  a 
separate  calculation  of  pension  cost  for 
a  segment  is  made  because  of  a 
condition  set  forth  in  subdivision 
(c)(2)(iii)  of  this  subsection,  the  same 
actuarial  assumptions  may  be  used  for 
all  segments  covered  by  a  plan. 

(11)  If  a  pension  plan  has  participants 
;n  the  home  office  of  a  company,  the 
home  office  shall  be  treated  as  a 
segment  for  purposes  of  allocating  the 
cost  of  the  pension  plan.  Pension  cost 
allocated  to  a  home  office  shall  be  a  part 
of  the  costs  to  be  allocated  in 
accordance  with  the  appropriate 
rviquirements  of  9904.403. 

(12)  If  a  segment  is  closed,  the 
contractor  shall  determine  the  difference 
between  the  actuarial  liability  for  the 
segment  and  the  market  value  of  the 
assets  allocated  to  the  segment, 
irrespective  of  whether  or  not  the 
pension  plan  is  terminated.  The 
determination  of  the  actuarial  liability 
shall  give  consideration  to  any 
requirements  imposed  by  agencies  of  the 
United  States  Government.  In  computing 
the  market  value  of  assets  for  the 
segment,  if  the  contractor  has  not 
already  allocated  assets  to  the  segment. 
such  an  allocation  shall  be  made  in 
accordance  with  the  requirements  of 
subdivisions  (c)(5)  (i)  and  (ii)  of  this 
subsection.  The  market  value  of  the 
assets  allocated  to  the  segment  shall  be 
the  segment's  proportionate  share  of  the 
total  market  value  of  the  assets  of  the 
pension  fund.  The  calculation  of  the 
difference  between  the  market  value  of 
the  assets  and  the  actuarial  liability 
shall  be  made  as  of  the  date  of  the  event 


(e.g..  contract  termination)  that  caused 
the  closing  of  the  segment.  If  such  a  date 
cannot  be  readily  determined,  or  if  its 
use  can  result  in  an  inequitable 
calculation,  the  contracting  parties  shall 
agree  on  an  appropriate  date.  The 
difference  between  the  market  value  of 
the  assets  and  the  actuarial  liability  for 
the  segment  represents  an  adjustment  of 
previously-determined  pension  costs. 

9904.413-60    lUustrattons. 

(a)  Assignment  of  actuarial  gains  and 
losses.  Contractor  A  has  a  defined- 
benefit  pension  plan  whose  costs  are 
measured  under  an  immediate-gain 
actuarial  cost  method.  The  contractor 
makes  actuarial  valuations  every  other 
year.  In  the  past,  at  each  valuation  date, 
the  contractor  has  calculated  the 
actuarial  gains  and  losses  that  have 
occurred  since  the  previous  valuation 
date  and  has  merged  such  gains  and 
losses  with  the  unfunded  actuarial 
liabilities  that  are  being  amortized. 
Pursuant  to  9904.4ia-40(a).  the 
contractor  must  make  an  actuarial 
valuation  annually.  Any  actuarial  gains 
or  losses  measured  must  be  separately 
amortized  over  a  15-year  period 
beginning  with  the  period  for  which  the 
actuarial  valuation  is  made  (9904.413- 
50(a)  (1)  and  (2)). 

(b)  Valuation  of  the  assets  of  a 
pension  fund.  Contractor  B  has  a 
defined  benefit  pension  plan,  the  assets 
of  which  are  invested  in  equity 
securities,  debt  securities,  aiid  real 
property.  The  contractor,  whose  cost 
accounting  period  is  the  calendar  year, 
has  an  annual  actuarial  valuation  of  the 
pension  fund  in  June  of  each  year;  the 
effective  date  of  the  valuation  is  the 
beginning  of  that  year.  The  contractor's 
method  for  valuing  the  assets  of  the 
pension  fund  is  as  follows:  debt 
securities  expected  to  be  held  to 
maturity  are  valued  on  an  amortized 
basis  running  from  initial  cost  at 
purchase  to  par  value  at  maturity;  land 
and  buildings  are  valued  at  cost  less 
depreciation  taken  to  date;  all  equity 
securities  and  debt  securities  not 
expected  to  be  held  to  maturity  are 
valued  on  the  basis  of  a  5-year  moving 
average  of  market  values.  In  making  an 
actuarial  valuation,  the  contractor  must 
compare  the  values  reached  under  the 
asset  valuation  method  used  with  the 
market  values  of  all  of  the  assets 
(9904.413-40(b)).  In  this  case,  the  assets 
are  valued  as  of  January  1  of  that  year. 
The  contractor  established  the  following 
values  as  of  the  valuation  date. 


Asset 

valuation 

Market 

method 

Cash                

$100  000 
6,000,000 

$100,000 

Equity  secunties 

7,800.000 

Debt  securities 

enpected  lo  t>e 

hew  10  maluntv 

550,000 

600.000 

Othef  dec!  securities 

600.000 

750,000 

Land  and  bui'dmgs. 

net  ol 

400,000 

750,000 

Total 

$7,650,000 

$10,000,000 

Section  99O4,413-50(b)(2)  requires  that 
the  total  value  of  the  assets  of  the 
pension  fund  fall  within  a  corridor  from 
80  to  120  percent  of  market.  The  corridor 
for  the  plan's  assets  as  of  (anuary  1  is 
from  $12  millidn  to  $8  miliion.  Because 
the  asset  value  reached  by  the 
contractor,  $7,850,000,  falls  outside  the 
corridor,  the  value  reached  must  be 
adjusted  to  equal  the  nearest  boundary 
of  the  corridor:  S8  million.  In  subsequent 
years  the  contractor  must  continue  to 
use  the  same  method  for  valuing  assets 
(9904, 413- 50(b)(3)).  If  the  value  produced 
falls  inside  the  corridor,  such  value  shall 
be  used  in  measuring  pension  cost. 
(c)  Allocation  of  pension  cost  to 
segments.  \\]  Contractor  C  has  a 
defined-benefit  pension  plan  covering 
employees  at  five  segments.  Pension 
cost  is  computed  by  use  of  an 
immediate-gain  actuarial  cost  method. 
One  segment  (X)  is  devoted  primarily  to 
performing  work  for  the  Government, 
During  the  current  cost  accounting 
period.  Segment  X  had  a  large  and 
unforeseeable  reduction  of  employees 
because  of  a  contract  termination  at  the 
convenience  of  the  Government  and 
because  the  contractor  did  not  receive 
an  anticipated  follow-on  contract  to  one 
that  was  completed  during  the  period. 
As  a  result,  the  plan  has  a  large  net 
termination  gam.  As  a  consequence  of 
this  gain  a  separate  calculation  of  the 
pension  cost  for  Segment  X  would  result 
in  a  materially  different  allocation  of 
costs  to  that  segment  than  would  a 
composite  calculation  and  allocation  by 
means  of  a  base.  Accordingly,  pursuant 
to  9904.413-50(c)(2),  the  contractor  must 
calculate  a  separate  pension  cost  for 
Segment  X.  In  doing  so.  the  entire 
termination  gain  must  be  assigned  to 
Segment  X  and  amortized  over  15  years. 
If  the  actuarial  assumptions  for  Segment 
X  continue  to  be  substantially  the  same 
as  for  the  other  segments,  the 
termination  gain  may  be  separately 
amortized  and  allocated  only  to 
Segment  X;  all  other  Segment  X 
computations  may  be  included  as  part  of 
the  composite  calculation.  After  the  gain 
is  amortized,  the  contractor  is  no  longer 
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required  to  separately  calculate  the 
cost8  for  Segment  X  unless  subsequent 
events  require  such  separate 
calculation. 

[21  Contractor  D  has  a  defined-benefit 
pension  plan  co\  enng  employees  at  10 
segments,  a!!  of  which  have  some 
contracts  subject  to  Cost  Accounting 
Standards.  The  contractor  uses  a 
spread-gain  actuarial  cost  method  and 
calculates  pension  cost  by  developing  a 
pension  cost  rate  and  applying  that  rate 
to  the  salaries  and  wages  of  the  work 
force.  One  of  the  segments  (Segment  Y) 
is  entirely  de\  oted  to  Government  work. 
The  contractor's  po!ic\'  is  to  place  junior 
employees  in  this  segment.  The  age 
distribution  of  the  employees  of  the 
segment  is  so  different  from  that  of  the 
other  segments  that  the  pension  cost  for 
Segment  Y  would  be  materially  different 
if  computed  separately  than  if  computed 
as  part  of  a  computation  which  averages 
the  ages  of  all  employees  covered  by  the 
plan.  Pursuant  to  9904.413-50{c)(2).  the 
contractor  must  compute  the  pension 
cost  for  Segment  Y  as  if  it  were  a 
separate  pension  plan.  Accordingly,  the 
contractor  must  allocate  a  portion  of  the 
pension  fund's  assets  to  Segment  Y. 
Memorandum  records  may  be  used  in 
making  the  allocation.  However, 
because  this  portion  cannot  be  readily 
determined,  9904.41 3-50(c)(5)(ii)  permits 
the  allocation  to  be  made  on  the  basis  of 
the  actuarial  cost  method  or  methods 
used  to  calculate  prior  years'  pension 
cost  for  the  plan.  Once  the  assets  have 
been  allocated,  in  future  cost  accounting 
periods  the  contractor  shall  make 
separate  pension  cost  calculations  for 
Segment  Y  based  on  the  actual  age 
distribution  for  the  segment.  Because  the 
factors  comprising  pension  cost  for  the 
other  nine  segments  are  relatively  equal. 
the  contractor  may  compute  pension 
cost  for  these  nine  segments  by  using 
com.posite  factors  and  developing  a 
percentage  of  payroll  for  the  nine 
segments.  The  pension  cost  allocated  to 
each  of  the  nine  segments  shall  be  the 
product  of  the  percentages  developed 
and  the  payroll  of  each  segment 
(9904,413-50(cl(l)). 

(3)  Contractor  E  has  a  defined-benefit 
pension  plan  which  covers  employees  at 
12  segments.  The  contractor  uses 
composite  actuarial  assumptions  to 
develop  a  pension  cost  for  all  segments. 
Three  of  these  segments  primarily 
perform  Government  work:  the  work  at 
the  other  nine  segments  is  primarily 
commercial.  Employee  turnover  at  the 
segm.ents  performing  commercial  work 
is  relatively  stable.  However, 
employment  experience  at  the 
Government  segments  has  been  very 
volatile;  there  have  been  large 


fluctutations  in  employment  levelb  and 
the  contractor  assumes  that  this  pattern 
of  employment  will  continue  to  occur.  It 
is  evident  that  separate  termination 
assumptions  for  the  Government 
segments  and  the  commercial  segments 
will  result  in  materially  different 
pension  costs  for  the  Government 
segments  Therefore,  the  cost  for  these 
segments  m.ust  be  separately  calculated, 
using  the  appropriate  tennination 
assumptions  for  these  segments 
(99O4  413-50(c)(2)(iii)). 

(4!  Contractor  F  has  a  defined-benefit 
pension  plan  covering  employees  at  25 
segments.  Twelve  of  these  segments 
primarily  perform  Government  work:  the 
remaining  segments  perform  primarily 
commercial  work.  The  contractor's 
records  show  that  the  tennination 
experience  and  projections  for  the  12 
segments  are  so  different  from  that  of 
the  average  of  all  of  the  segments  that 
separate  pension  cost  calculations  are 
required  for  those  segments  pursuant  to 
9904.413-50(c)(2).  However,  because  the 
termination  experience  and  projections 
are  about  the  same  for  all  12  segments, 
contractor  F  may  calculate  a  composite 
pension  cost  for  the  12  segments  and 
allocate  the  cost  to  these  segments  by 
use  of  an  appropriate  allocation  base. 

(5)  After  this  Standard  becomes 
applicable  to  Contractor  G.  it  acquires 
Contractor  H  and  makes  it  Segment  H. 
Prior  to  the  merger,  each  contractor  has 
its  own  defined-benefit  pension  plan. 
Under  the  terms  of  the  merger. 
Contractor  Hs  pension  plan  and  plan 
assets  were  merged  with  those  of 
Contractor  G.  The  actuarial 
assumptions,  current  salary  scale,  and 
other  plan  characteristics  are  about  the 
same  for  Segment  H  and  Contractor  G's 
other  segments  Jiowever,  based  on  the 
same  benefits  at  the  time  of  the  merger, 
the  plan  of  Contractor  H  had  a 
disproportionately  larger  unfunded 
actuarial  liability  than  did  Contractor 
G's  plan.  Any  combming  of  the  assets 
and  actuarial  liabilities  of  both  plans 
would  result  in  materially  different 
pension  cost  allocation  to  Contractor 
G's  segments  than  if  pension  cost  were 
computed  for  Segment  H  on  the  basis 
that  it  had  a  separate  pension  plan. 
Accordingly,  pursuant  to  9904.413- 
50(c|(5).  Contractor  G  must  allocate  to 
Segment  H  a  portion  of  the  assets  of  the 
combined  plan.  The  amount  to  be 
allocated  shall  be  the  market  value  of 
Segment  \^  s  pension  plan  assets  at  the 
date  of  the  merger,  adjusted  for 
subsequent  receipts  and  expenditures 
applicable  to  the  segment  (9904.413- 
50(c)(7)).  Contractor  G  must  use  these 
amounts  of  assets  as  a  basis  for 


calculating  the  annual  pension  cost 
applicable  to  Segment  H. 

(6)  Contractor  I  has  a  defined-benefit 
pension  plan  covering  employees  at 
seven  segments.  The  contractor  has 
been  making  a  composite  pension  cost 
calculation  for  all  of  the  segments. 
However,  the  contractor  determines 
that,  pursuant  to  this  Standard,  separate 
pension  costs  must  be  calculated  for  one 
of  the  segments.  In  accordance  with 
9904.413-50(c)(9),  the  contractor  elects  to 
allocate  fund  assets  only  for  the  active 
participants  of  that  segment.  The 
contractor  must  then  create  a  segment  to 
accumulate  the  assets  and  actuarial 
liabilities  for  the  plan's  inactive 
participants.  When  active  participants 
of  a  segment  become  inactive,  the 
contractor  must  transfer  assets  to  the 
segment  for  inactive  participants  to 
cover  the  actuarial  liabilities  for  the 
participants  that  become  inactive. 
However,  the  amount  to  be  transferred 
shall  be  proportionate  to  the  percentage 
of  such  liabilities  that  are  funded. 

(7)  Contractor  J  has  a  defined-benefit 
pension  plan  covering  employees  at  10 
segments.  The  contractor  makes  a 
composite  pension  cost  calculation  for 
all  segments.  The  contractor's  records 
show  that  the  tennination  experience  for 
one  segment — primarily  performing 
Government  work — has  been 
significantly  different  from  the  average 
turnover  experience  of  the  other 
segments.  Moreover,  the  contractor 
assumes  that  such  different  experience 
will  continue.  Because  of  this  fact,  and 
because  the  application  of  a  different 
termination  assumption  would  result  in 
significantly  different  costs  being 
charged  to  the  Government,  the 
contractor  must  develop  separate 
pension  cost  for  the  segment.  In 
accordance  with  9904.413-50(c)(2),  the 
amount  of  pension  cost  must  be  based 
on  an  acceptable  termination 
assumption  for  that  segment:  however, 
as  provided  in  99O4.413-5O(c)(10),  all 
other  assumptions  for  that  segment  may 
be  the  same  as  those  for  the  remaining 
segments. 

(8)  Contractor  K  has  a  5-year  contract 
to  operate  a  Government-owned  facility. 
The  employees  of  that  facility  are 
covered  by  the  contractor's  overall 
defined-benefit  pension  plan  which 
covers  salaried  and  hourly  employees  at 
other  locations.  At  the  conclusion  of  the 
5-year  period,  the  Government  decides 
not  to  renew  the  contract.  Although 
some  employees  are  hired  by  the 
successor  contractor,  as  far  as 
Contractor  K  is  concerned,  the  facility  is 
closed.  Pursuant  to  9904.413-50(c)(12), 
Contractor  K  must  compute  an  unfunded 
actuarial  liability  for  the  pension  plan 
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for  that  facility.  The  contrai?1or  first 
calculates  the  acTuanal  liabili'y  as  of  'he 
date  that  contract  expned.  Beca'.'s*^ 
many  of  Contractcr  K's  ernplcye'»s  are 
terminated  from  'he  pension  plan,  the 
Internal  Revenue  Service  considers  if  to 
be  a  partial  plan  termination,  and  th'j<« 
requires  that  the  terminat^'d  empioypf? 
become  hilly  vested  m  the-r  accrued 
benefits  to  the  extent  such  benefits  are 
fun-'ed.  Takina  'hiS  fartrr  jn'n 
cor^sideration.  the  ecfi!3ry  calculates  the 
actuanal  liaDilsty  as  amountins  to  $12.5 
million.  The  contractor  must  then 
determine  the  m.arket  value  of  the 
pension  fund  asse's  allocable  to  the 
fjcil.'y  pursuant  to  9904  413-50(c}(5).  38 
of  the  date  agreed  to  by  the  contracting 
pa-:'^s  (9904,4'!3-.5'^i:''n:'l  the  date  the 
contract  pxnir»='^  Ir  r.'iK  -^a  this 
d'  ■  -■-'T:r,n'.rr\.  'he  rno'-'i"'or 
e-.:  j^lishes  'he  rat.o  cf  t:^e  actuarial 
vd\;e  of  'he  assets  allocable  to  the 
segmeni  ■    •-'=  total  actuarial  value  of 
the  assets    f  'nf  pension  fund.  The 
p^      .  •  of  tr  s  ratio  and  the  market 
V  dLe  cf  a.!  nensi^^n  fund  assets  is  the 
r.irket  va,  j^'  cf  the  assets  allocated  to 
;_-^  qi /T^ent  In  'n  -  :-«*>  'he  market 
v^  ..e  of  th^  s-'^o-f'   s  !s?ets  amounted 
to  s:3  3  mi  !,on  Thus  for  this  facility  the 
vahje  of  p<»P-=:on  fund  assets  exceeded 
the  act'jar  <>:  l.^^-o/v  '"-y  Si. 3  million. 

T'":s  a-    ,0'  -nri .r-^"  the  extent  to 

T*"'t  over-contributed 


whii.h  the  Gc  "t^ 
to  ti".e  pension  plan  for  'he  segment  and. 
aero- Jinaly.  indicates  the  extent  to 
•.•.  0'.:^  pnor  years'  pension  costs  are 
subject  to  adjustment. 

9904.413-€1     Interpretation. 'Pe«e»^e<J' 

9904  4lJ-«2     Eicrrptlon. 

S-^-  :.:  o..sS:=.o^drd- 

9904.4 13-€3    Effective  tfale. 

This  Standard  is  e.Tective  as  of  April 
17, 1992.  Contractors  with  prior  CAS- 
covered  contracts  with  full  coverage 
shall  continue  this  Standard's 
applicability  upon  receipt  of  a  contract 
to  which  this  Standard  is  applicable.  For 
contractors  with  no  previous  contracts 
subject  to  this  Standard,  this  Standard 
shall  be  applied  beginning  with  the 
contractor's  next  full  fiscal  year 
beginning  after  the  receipt  of  a  contract 
to  which  this  Standard  is  applicable. 

9904.414    Cost  accourting  standard — cost 
of  mooey  as  an  element  of  ttw  cost  of 

facilities  cap<tai. 

9904.414-10    [Reserved] 

9904.414-20     Purpose. 

The  purpose  cf  this  Cost  Accounting 
Standard  is  to  es'ablish  criteria  for  the 
measurement  and  allocation  of  the  cost 
of  capita!  corrunitted  to  facilities  as  an 


element  of  contract  cost.  Consistent 
application  of  these  criteria  will  improve 
cost  measurement  by  providing  for 
allocation  of  cost  of  contractor 
investment  In  facilities  capital  to 
negotiated  contracts. 

9904.414-30    DafMtions. 

(a)  The  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard.  Other  terms  defined 
elsewhere  in  this  Part  99  shall  have  the 
meanings  ascribed  to  them  in  those 
defmitions  unless  paragraph  (b)  of  this 
subsection,  requires  otherwise. 

(1)  Business  Unit  means  any  segment 
of  an  organization,  or  an  entire  business 
organization,  which  is  not  divided  into 
segments. 

(2)  Cost  of  capital  committed  to 
facilities  means  an  imputed  cost 
determined  by  applying  a  cost  of  money 
rate  to  facilities  capital. 

(3)  Facilities  capital  means  the  net 
book  value  of  tangible  capital  assets 
and  of  those  intangible  capital  assets 
that  are  8\ib)ect  to  amortization. 

(4)  Intangible  capital  asset  means  an 
asset  that  has  no  physical  substance, 
has  more  than  minimal  value,  and  is 
expected  to  be  held  by  an  enterprise  for 
continued  use  or  possession  beyond  the 
current  accounting  period  for  the 
benefits  it  yields. 

(5)  Tangible  capital  asset  means  an 
asset  that  has  physical  substance,  more 
than  minimal  value,  and  is  expected  to 
be  held  by  an  enterprise  for  continued 
use  or  possession  beyond  the  current 
accounting  period  for  the  services  it 
yields. 

(b)  The  following  modifications  of 
terms  defined  elsewhere  in  this  chapter 
99  are  applicable  to  this  Standard:  None. 

9904.414-40    Fundamental  requiretnert. 

(a)  A  contractor's  facilities  capital 
shall  be  measured  and  allocated  in 
accordance  with  the  criteria  set  forth  n 
this  Standard.  The  allocated  amount 
shall  be  used  as  a  base  to  which  a  cost 
of  money  rate  is  applied. 

(b)  The  cost  of  money  rate  shall  be 
based  on  rates  determined  by  the 
Secretary  of  the  Treasury,  pursuant  to 
Public  Law  92-41  (85  stat  97). 

(c)  The  cost  of  capital  committed  to 
facilities  shall  be  separately  computed 
for  each  contract  using  facilities  capital 
cost  of  money  factors  computed  for  each 
cost  accounting  period. 

9904.414-50    TectmJques  for  appficatlon. 

(a)  The  investment  base  used  in 
computing  the  cost  of  money  for 
facilities  capital  shall  be  computed  from 
accounting  data  used  for  contract  cost 
purposes.  The  form  and  instructions 


stipulated  in  this  Standard  shall  be  used 
to  make  the  computation. 

(b)  The  cost  of  money  rale  for  any 
cost  accounting  period  shall  be  the 
anthmetic  mean  of  the  interest  rates 
specified  by  the  Secretary  of  the 
Treasury  pursuant  to  Public  Law  92^1 
185  Stat,  9"^].  Where  the  cost  of  money 
must  be  determined  on  a  prospective 
basis,  the  cost  of  money  rate  shall  be 
based  on  the  most  recent  available  rate 
published  by  the  secretary  of  the 
Treasury, 

fc)  fl)  A  facilities  capita!  cost  of 
money  factor  shall  be  determined  for 
each  indirect  cost  poo!  to  which  a 
Significant  amount  of  facilities  capital 
has  been  allocated  and  which  is  used  to 
allocate  indirect  costs  to  fina!  cost 
objectives. 

(2)  The  facilities  capita?  cost  of  money 
factor  for  an  indirect  cost  poo!  shall  be 
determined  in  accordance  with  Form 
CASE  CMF,  and  its  instructions  which 
are  set  forth  in  appendix  A  to  9904.414. 
One  form  will  serve  for  all  the  indirect 
cost  poo!s  of  a  business  unit. 

[3';  For  each  CAS-covered  contract, 
the  applicable  cost  of  capital  committed 
to  facilities  for  a  given  cost  accounting 
period  is  the  sum  of  the  products 
obtained  by  multiplying  the  amount  of 
allocation  base  u.nita  (such  as  direct 
labor  hours,  or  dollars  of  tota!  cost 
input]  identified  with  the  contract  for 
the  cost  accounting  penod  by  the 
facilities  capita!  cost  of  money  factor  for 
the  corresponding  indirect  cost  pool.  In 
the  case  of  process  cost  accounting 
systems,  the  contracting  parties  may 
agree  to  substitute  an  appropriate 
statistical  measure  for  the  allocation 
base  units  identified  with  the  contract. 

9904.414-60    mustrations 

The  use  of  Form  C.^SB  CMF  and  other 
computations  anticipated  for  this  Cost 
Accounting  Standard  are  illustrated  in 
appendix  B  to  9904.414. 

9904.4 1 4-€  1    tnterpretation.  [  Reserved  1 

9904.414-62    Exemption. 

(a)  For  contractors  who  are  not 
subject  to  full  CAS-coverage  as  of  the 
da'e  of  publica'.ion  of  this  part  99  as  a 
final  rule,  this  Standard  shall  apply  only 
to  those  fully-covered  contracts  with 
subsequent  dales  of  award  and  pricing 
certification. 

(b)  This  Standard  shall  not  apply 
where  compensation  for  the  use  of 
tangible  capital  assets  is  based  on  use 
rates  or  allowances  provided  for  by 
other  appropriate  Federal  procurement 
regulations  such  as  those  governing: 

(1)  Educational  institutions, 
(2j  State,  local,  and  Federally 
recognized  Indian  tribal  governments,  or 
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Appendix  A  to  9904.414— Instructions  fc 
Form  CASB  CMF 
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Pjrpose 

The  purfKJse  of  this  form  is  to  la) 
accumulate  total  fncilities  capital  net  book 
values  allocated  to  each  business  unit  for  the 
contractor  cost  accountinfj  period,  and  (b) 
convert  those  values  fo  facilities  capital  cost 
of  money  factors  applicable  to  each  overhead 
or  G&A  expense  allocation  base  employed 
within  a  business  unit. 

Basis 

All  data  pertain  to  the  cogt  accounlinR 

period  for  which  the  contractor  prepares 
overhead  and  G&A  expense  allocation*.  The 
cost  of  money  computations  should  be 
compatible  with  those  allocation  procedures. 
More  specifically,  facilities  capital  values 
used  should  be  the  same  values  that  are  used 
to  generate  depreciation  or  amortization  that 
is  allowed  for  Federal  Government  contract 
costing  purposes;  land  which  is  integral  to  the 
regular  operation  of  the  business  unit  shall  be 
included. 

Applicable  Cost  of  Money  Rate  (Col.  ij 

Enter  here  the  rate  as  computed  in 
accordance  with  9904.414-50(b). 

Accumulation  and  Direct  Distribution  of  Net 
Book  Value  (Col.  2J 

Recorded,  Leased  Property,  Corporate. 

The  net  book  value  of  facilities  capital 
items  in  this  column  shall  represent  the 
average  balances  outstanding  during  the  cost 
accounting  period.  This  applies  both  to  items 
that  are  subject  to  periodic  depreciation  or 
amortization  and  also  to  such  items  as  land 
that  are  not  subject  to  periodic  write-offs. 
Unless  there  is  a  major  fluctuation,  it  will  be 
adequate  to  ascertain  the  net  book  value  of 
these  assets  at  the  beginning  and  end  of  each 
cost  accounting  period,  and  to  compute  an 
average  of  those  two  sets  of  figures, 
"Recorded"  facilities  are  the  facilities  capital 
items  owned  by  the  contractor,  carried  on  the 
books  of  the  business  unit,  and  used  in  its 
regular  business  activity,  "Leased  property" 
is  the  capitalized  value  of  leases  for  which 
constructive  costs  of  ownership  are  allowed 
in  lieu  of  rental  costs  under  Government 
procurement  regulations.  Corporate  or  group 
facilities  are  the  business  unit's  allocable 
share  of  corporate-owned  and  leased 
facilities.  The  net  book  value  of  items  of 
facilities  capital  which  are  held  or  controlled 
by  the  home  office  shall  be  allocated  to  the 
business  unit  on  a  basis  consistent  with  the 
home  office  expense  allocation. 

Distributed  and  Undistributed. 

All  facilities  capital  items  that  are 
identified  in  the  contractor's  records  as  9'>lply 
applicable  to  an  organizational  unit 
corresponding  to  a  specific  overhead,  G&A  or 
other  indirect  cost  pool  which  is  used  to 
allocate  indirect  costs  to  final  cost  objectives, 
are  listed  against  the  applicable  pools  and 
are  classified  as  "distributed." 
"Undistributed"  is  the  remainder  of  the 
business  unit's  facilities  capital  The  sum  of 
"distributed  "  and  "undistributed'  must  also 
correspond  to  the  amount  shown  on  the 
"total"  line 

Allocation  of  Distributed. 

List  in  the  narrative  column  all  the 
overhead  and  G&A  expense  pools  to  which 


'distributed"  facilities  cspital  items  hiivp 
been  allocated  Enter  the  correspinding 
amounts  in  (Col  21  The  sum  of  al:  the 
amounts  shown  against  spenfir  overhead 
and  G*.^  expense  pools  must  correspond  to 
the  amount  shown  in  the  "distributed"  line. 

Allocation  of  Undistributed  (Col.  3) 

Business  unit  "undistributed"  facilities  are 
allocated  to  overhead  and  the  G&A  expense 
pools  on  any  reasonable  basis  that 
approximates  the  actual  absorption  of 
depreciation  or  amortization  of  such 
facilities.  For  instance,  the  basis  of  allocation 
of  undistiibuted  assets  in  each  business  unit 
between:  e.g..  engineering  overhead  |x>ol  and 
the  manufacturing  overhead  fkxjL  should  be 
related  to  the  manner  in  which  the  expenses 
generated  by  these  assets  are  allocated 
between  the  two  overhead  pools.  Detailed 
analysis  of  this  allocation  is  not  required 
where  essentially  the  same  results  can  be 
obtained  by  other  means.  Where  the  cost 
accounting  system  for  purposes  of 
Government  contract  costing  uses  more  than 
one  "charging  rate"  for  allocating  indirect 
costs  accumulated  in  a  single  cost  pool,  one 
representative  base  may  be  8ob§t)tuted  for 
the  multiplicity  of  bases  used  in  the 
allocation  process.  The  net  book  value  of 
service  center  facilities  capital  items 
appropriately  allocated  should  be  included  in 
this  column.  The  sum  of  the  entries  in  Column 
3  is  equal  to  the  entry  in  the  undistributed 
line,  Column  2. 

A  supporting  work  sheet  of  this  allocation 
should  be  prepared  if  there  is  more  than  one 
service  center  or  other  similar  "intermediate" 
cost  objective  involved  in  the  reallocation 
process. 

Alternative  Allocation  Process — As  an 
alternative  to  the  above  allocation  process  all 
the  undistributed  assets  for  one  or  more 
service  centers  or  similar  intermediate  cost 
objectives  may  be  allocated  to  the  G&A 
expense  pool.  Consequently,  the  cost  of 
money  for  these  undistributed  assets  will  be 
distributed  to  the  final  cost  objectives  on  the 
same  basis  that  is  used  to  allocate  G&A 
expense.  This  procedure  may  be  adopted  for 
any  cost  accounlmg  penod  only  when  the 
contracting  parties  agree  (a)  that  the 
depreciation  or  amortization  generated  by 
these  undistributed  assets  is  immaterial,  or 
(b)  that  the  results  of  this  alternative 
procedure  are  not  likely  to  differ  materially 
from  those  which  would  be  obtained  under 
the  "regular"  allocation  process  described 
previously. 

Total  Net  Book  Value  (Col  4) 

The  sum  of  Columns  2  and  3,  The  total  of 
this  column  should  agree  with  the  business 
unit's  total  shown  in  Column  2. 

Cost  of  Money  for  the  Cost  Accounting 
Period  (Col.  5) 

Multiply  the  amounts  in  Column  4  by  the 
percentage  rate  in  Column  1. 

Allocation  Base  for  the  Period  (Col  6j 

Show  here  the  total  units  of  measure  used 
to  allocate  overhead  and  G*A  expense  pools 
(eg,,  direct  labor  dollars,  machine  hours,  total 
cost  input,  etc  ).  Include  service  centers  that 
make  charges  to  final  cost  objectives.  Each 
base  unit-of-meagure  must  be  compatible 


with  the  bases  used  for  applyirtg  overhead  In 
the  Federal  Government  contract  cost 
computation.  The  total  base  unit  of  measure 
used  for  allocation  in  this  column  refers  to  all 
work  done  hi  an  organizational  unit 
associated  with  the  indirect  cost  pool  and  not 
to  GovemmenI  work  alone. 

Facilities  Capital  Cost  of  Money  Factors 
(Col.  7) 

The  quotients  of  cost  of  money  for  the  cost 
accounting  period  (Col.  5)  separately  divided 
by  the  corresponding  overhead  or  G&A 
expense  allocation  bases  (CoL  6),  Carry  each 
computation  to  five  decimal  places.  This 
factor  represents  the  cost  of  money 
applicable  to  facilities  capital  allocated  lo 
each  unit  of  measure  of  the  overhead  or  G&A 
expense  allocation  base. 

.\ppencii\  H  ti.  SM04.414 — Example-    \BC 
Corptoration 

ABC  Corporation  has  a  home  office  that 
controls  three  operating  divisions  (Business 
Units  A,  B  &  C).  The  home  office  includes  an 
administrative  computer  center  whose  costs 
are  allocated  separately  to  the  business  units. 
The  separate  allocation  conforms  to  the 
requirements  specified  in  the  Cost 
Accounting  Standard  No,  403.  Tables  I 
through  'VI  deal  with  home  office  expense 
allocations  to  business  units. 

The  A  Division  is  a  business  unit  as 
defined  by  the  CAS6,  and  it  uses  one 
engineering  and  one  manufacturing  overhead 
pool  to  accumulate  costs  for  charging 
overhead  to  final  cost  objectives.  In  addition, 
the  indirect  cost  allocation  process  also  uses 
two  "service  centers"  with  their  own  indirect 
cost  pools:  Occupancy  and  technical 
computer  center. 

The  costs  accumulated  in  the  occupancy 
pool  are  allocated  among  manufacturing 
overhead,  engineering  overhead,  and  the 
technical  computer  center  on  the  basis  of 
floor  space  occupied.  The  costs  accumulated 
in  the  technical  computer  center  cost  pool  are 
allocated  to  users  on  the  basis  of  a  CPU 
hourly  rate.  Some  of  these  allocations  are 
made  to  engineering  or  manufacturing 
overhead  while  others  are  allocated  direct  lo 
final  cost  objectives. 

At  the  business  unit  level,  all  the  indirect 
expense  incurred  is  regarded  either  as  an 
engineering  or  manufacturing  expense.  Thus 
the  sole  item  that  enters  into  the  business 
unit  G&A  expense  pool  is  the  allocation 
received  by  the  A  Division  from  the  home 
office. 

Operating  results  for  the  A  Division  are 
given  in  Table  VII.  Facilities  capital  items  for 
the  division  are  given  in  Table  IX. 

The  example  is  based  on  a  single  set  of 
illustrative  contract  cost  data  given  in  Table 
VIIl.  Since  two  methods,  the  "regular"  and 
the  "alternative"  method,  are  potentially 
available  for  computing  cost  of  money  on 
facilities  capital  items  two  sets  of  different 
results  can  be  considered. 

In  addition,  total  cost  input  is  used  in  the 
example  as  the  allocation  base  for  the  C&A 
expense.  Two  variations  of  this  example 
have  been  prepared  lo  illustrate  the  impact  of 
excluding  or  including  cost  of  money  from 
total  cost  input.  Variation  I.  summarized  in 
Table  XIII,  excludes  cost  of  money  from  the 
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cos:  input  allocation  base.  Variation  II. 
summarized  in  Tables  XVII  and  XVIII, 
includes  cost  of  money  in  the  cost  input 
allocation  base. 

Throughout  the  example,  where 
appropriate,  cross  references  have  been 
made  to  the  text  of  the  relevant  parts  of  the 
Standard. 

Variation  I.— Total  Cost  Input  Allo- 
cation Base  Excludes  Cost  of 
Money 

Table  I.— Net  Book  Value  of  Home 
Office  Facilities  Capital 


Dec.  31,  1974      Dec  31.  1975 


Administrative 

com  put  er 

certef  (aciiities 

capital 

Other  hofne  otfice 

facilities  capital .. 


S55O.0O0 
420.000 


$450,000 
380,000 


Variation  I.— Total  cost  Input  Allo- 
cation Base  Excludes  Cost  of 
Money— Continued 


Total.. 


Dec.  31.  1974 


970,000 


Dec.  31,  1975 


630,000 


The  assets  in  the  above  table  generate 
allowable  depreciation  or  amortization, 
as  explained  in  Instructions  for  Form 
CASE  CMF  (Basis).  Thus  they  should  be 
included  in  the  asset  base  for  cost  of 
money  computation. 

Table  II.— Home  Office  Facilities 
Capital  Annual  Average  Balances 

Administrative  computer  center  facilities 

capital $500,000 

Other  home  office  facilities  capital 400,000 


Table  i'  —Home  Of'iCE  Facil!T':e3  Ca='- 
i^AL  Annual  Average  BAi^NCts— 
Continued 

Total 900,000 

The  above  averages  are  based  on  data 
in  Table  I  computed  in  accordance  with 
the  criteria  in  Instructions  for  Form 
CASE  CMF  (Recorded.  Leased  Property. 
Corporate). 

$970,000  +  $830,000  =  $1 .800,000 ' 
2  =  $900,000 

Ttp;.E  "■•  -- .^^OME  Of'=fCE  Depreciation 

AND  AVOR-  Z^^'ON  FOR  1975 


Administrative  compuief  center  facilities 

caprtal $100,000 

Other  home  office  facilities  capital 40,000 

Total 140,000 


Table  IV.— Allocation  of  ABC  Home  Office  Expenses  to  Division  > 


.N  ^s; 


Total 
expense 

Allocation  of  txjsiness  units 

A 

b 

c 

$1,800,000 
4,800.000 

$900,000 
2,400.000 

$900,000 
1.200,000 

Other  home  office 

1,200,000 

Total                                                                        

6,600.000 



3.300,000 

2,100,000 

1.200,000 

J-  .•  1 1  1 

The  above  allocation  is  carried  out  in  accordance  with  CAS  403.  The  expense  allocated  to  individual  business  units 
above  includes  depreciation  and  authorization  as  reflected  in  Table  V. 

Table  v.— Depreciation  and  Amortization  Component  of  ABC  Home  Cff^cE  Expense 


Total 
depreciation 

and 

anwrtization 

expense 

Allocation  of  busir>ess  ur^ 

- 

A 

b 

C 

Admimstrativs  comoutfir  centsr                                                                      

$100,000 
40.000 

$50,000 
20,000 

$50,000 
10,000 

Other  home  office 

10,000 

140,000 

70,000 

60,000 

10,000 

UMI 


(a)  Depreciation  and  amortization  allocation  in  Table  V  converted  to  percentages. 

TABLE  VI— Allocation  of  Home  Office  Facilities  Capital  to  Business  Units 


Administrative  computer  center 
Other  home  office 


Total 

depreciation 

and 

amontzation 

expense  (in 

percent) 


100 
100 


Allocation  of  tjusiness  units  (in  percent) 


50 

50 


50 

25 


25 


(b)  Application  of  percentages  in  (a)  to  average  net  book  values  in  Table  H,  in  accordance  with  critena  m  histructions 
for  Form  CASH  C\iF  (Recorded.  Leased  Property.  Corporate). 


Federal  Register  /  Vol 


Friday.  AprJ 


Ru..- 


h  ryi  L . 


42 


Totatnet 
book  value 


Allocation  o(  buamea*  unns 


8 


Other  home  oftice  laciii'jas  C4ap'.iai . 
Total 


aoHat.. 


$500,000 
400,000 


$250,000 
200.000 


$250,000 
100.000 


900.000 


450.000 


350.000 


$100,000 


100.000 


TABLE  V».— "A"  CHVISHX  1975  Oerattng  RESULTS 


Total  co« 

input  and 

other  wofli 

GIA 


Freed  CAS- 
cowered 
contract 


Coal 

reimtxjiae- 

fTWfit  CAS- 

coMrad 

contract* 


Commarcial 
and  other 


Direct  matenal: 

Purchased  parts .... 
Sutxxxitract  Items. 


.'ireclof  laDo'  a^'Z  over»-:ead: 

Engme«?'>ng  iatxy 

En-jjneo'iQ  overhead  (80  pet  o<  direct  er>gineenng  labor) . 

K'-itr.Ja-z'urirtg  latxjr 

Wanutactunng  ove'head  (200  pet  ot  direct  mariagement  labor).. 
''l~^  chrect  cnarges 

Technical  compuler  cer-!©f  direct  charge  2,280  h  at  S250/h 


Total  cost  input  (excluding  cost  ol  money)... 
G  4  A  (B  99  pet  of  cost  Input) _ 


Total. 


$2,000,000 
21.530.000 


23.530,000 

2.000.000 
1.600.000 
3.000.000 
6,000.000 

570,000 


36.700.000 
3.300.000 


40,000,000 


$100,000 
11.750,000 


$100,000 
7.205.000 


11.850.000 

1.500.000 
1.200.000 
1.200,000 
2.400.000 

200.000 


7.305.000 

500.000 
400.000 
200.000 
400.000 

370.000 


18.350.000 

1.650.000 


9.175.000 
825,000 


20,000,000 


10,000,000 


$1,800,000 
2,575,000 


4.375.000 


1.600.000 
3.200.000 


9.175.000 
825,000 


10.000.000 


TABLE  VIII.— Cost  LArA  f  ^^_  rnt  l 


Purcfiased  parts     „ __ 

SjOcontrac!  te'^s    

'f>.:-'n(cai  computer  time  280  h  at  $250/h.. 

hr-qmeeriog  latxx    

Engi-ieenng  over^^ead  at  60  pet , 

Manofacnjnng  labor , 

War^..jfac?jrng  overhead  at  200  pet 


'ca   :ost  :nput  texcluding  cost  of  money)... 

i  «    a'  e  *9  j>;'   

Tola:  cosl  iricxj".  ana  ^   &  A   .»..., ,:^v>'~>a  'os' 





ney). 


$85,000 

990.000 

70.000 

330.000 

264.000 

1.210,000 

2.420.000 


5.360.000 


483.000 


5.852.000 


Average  net  book  values  are  computed  in  accordance  with  Instructions  to  Form  CASB  CMF.  Average  figures  only  are 
given,  the  urdf  r'vi-^s  bcjjinR'jj  ar,2  ending  balances  .^^  r  1975  have  not  been  reproduced. 

TABLE   X    -DiV'SiON  A  faciuties Capital 


Name  of  trvjirect  cost  pool  ttie  asset  is  associated  with 


f  'xjineenog  overhead      

Manufacturing  overhead 

^echnicai  cornputer  center 

OtXuDsncy  

'ac  i  ties  capital  recorded  By  division  A  (see  Form  CASB  CMF  instructions  lor  descnption  of  recorded)., 
A 'ocated  t^orr  home  otice,  tat>le  VI - - - 


Dtai  ai.iSion  A 


Average  r>et 
book  value 


Annual 
depreciation 


$320,000 
4,500.000 

450.000 
3.000.000 
8.270.000 

450.000 


8,720,000 


$40,000 

900.000 

90.000 

200.000 

1,230.000 


(a)  Occupancy  Pool  Assets.  Total  occupancy  pool  expenses  are  assumed  to  be  $1,000,000  of  which  $200,000  is  deprecia- 
tion per  Table  IX  .A^llocation  of  th^'  $.3  rxv  ("tOO  net  book  value  of  assets  per  Table  IX  is  performed  on  the  basis  of  floor  space 

utilization. 


UMI 
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A?.  E  X.— Allocation  of  Undistributed  ^ac  l;^  es  Capital 


Indirect  cost  pool 


tiogineenng  

»/anu1actijnng 

Technical  computer.. 


Total. 


Occupancy 

expense  and 

depfeciation 

allocation 


Percent  of 

lotai  tioof 

space  utilised 


S200  000 
'50  000 
50,000 


1,000.000 


20 

75 

5 


100 


Asset 

allocation 


S600  000 

2,250.000 

150.000 


3,000.000 


(b)  Technical  Computer  Center  Assets.  Total  technical  computer  center  expenses  for  the  year  arp  assumed  to  be  $770. 0(X) 
including  $90,000  depreciation  per  Table  IX  and  $50,000  charge  form  the  occupancy  pool  p»^r  paragraph  ia]  of  this  table.  A 
charging  rate  of  $250  per  hour  is  computed  assuming  a  total  of  3,080  chargeable  CPU  hours  per  annum.  The  net  book  value 
of  assets  amounting  to  $600,000  ($450,000  per  Table  IX  plus  the  $150,000  allocated  per  [a!  Hbo\.-l  is  allocated  on  the  basis  of 
CPU  hours  utilized. 


Oveft>ea<J  pool  of  cost  obiective 


Hours 
charged 


Amount 
charged 


Pefceni 


Asset 

allocation 


Pixed  poce  contracts,  table  VII 

Cost  reimCursement  contracts,  table  VII . 

t-;  -ee-'q  overtiead  pod 

'  I'a-     


»RC 

eioo 
1  ;3C 


-L 


J  70  MO 
200  000 
7-Q.OOO 


26 
48 
26 

100 


$156,000 
288  000 

156  000 
600.000 


(c)  Summary  of  Undistributed  Facilities  Capital  Allocation.  Undistributed  (per  Trthle  IX) 


Technical  computer  center.. 
Occupancy 


Total. 


$450  000 
3.000.000 


3.450.000 


Distribution  per  paragraph  (a)  or  (b)  of  this  table  of  balances  to  overhead  pools  that  n  <;i,'!  m  charKPs  direct  to  Hnd!  cost 


objectives. 


19  92 


Overhead  pool 


Engineenng _ „ ^ 

Manufactunng 

Technical  computer  center  (diect  charge  to  contracts).. 

Total 


(a) 


(t)) 


S600  000 
2.250,000 


$•■56,000 


2,850,000 


444.000 


600.000 


9lL.  ►..J    ZZOf    .J  • 


Total 


$756,000 

2.250,000 

444.000 


3.450.000 


FormCASB-CMF 

TABLE  XI 

FACILmES  CAPITAL 
COST  OF  MONEY  FACTORS  COMPUTATION 

("Regular"  Method  -  Cost  of  Money  Excluded  from  Toul  Cost  Inpu 

> 

' 

CONTRACTOR:             ABC  Corp. 
BUSINESS  UN!"           A  Division 

1  ADDRESS; 

■  \ 

COST  ACCOUNTING  PERIOD    YE. 

r2vGl/'75 

1   APPICABLE 
COST  Of  MONEY 
RATt       fi     % 

2   ACCUMLILATION  S      5   a^.OCATOn  .C* 
DIRECT  DiSTRi^             .sc  s^^e.-C" 
B'JTiON  Of  N  B  V     , 

4    TOTAL  NET 
BOOK  VALUE 

5   COSTOFMONEv 
FOR  THE  COST 
ACCOUNTING 
PERKDO 

f>€ROD 

c*!"'v  COS' 

Of   MONt» 
riCOPS 

BUSINESS 

UNIT 

FACILITIES 

CAPITAL 

RECORDED 

Table  IX 

8,270,000  1 

BAS:S^Of 
ALLOCATION 

COLUMNS 

7   .    3 

COLUMNS 
1    I  4 

Of  MEASURE 

5.6 

LEASED  PROPERTY 

i 

CORPORATE  OR  GROUP  Table  VI 

450.000 

Worksheet 
Table  X 

Tabic  vn 

TOTAL 

8.720.000 

UNDISTRIBUTED 

3,450,000 

DISTRIBUTED 

5;270,000 

1 

'^ 

■ 

Engmc-enng 

Table  IX 

320,000 

756,000 

1.076,000' 

86,080 

S  2,000.000 

,C^3(M     1 

Manufaciunng 

Table  IX 

4.500,000 

2:250.000 

6.750,000 

MO.OOO 

5  3.000,000 

18 

1 1 

1 
Technical  Computer 

444,000 

444.000 

35.520 

2.280  hr 

15,57895     ; 

OVERHEAD 
POOLS 

L i i 1 

I 

i 1 i 

T                 

1 

■y 

i 

i 

i 

G&A 

G&.A  Expense 

Table  VI 

450,000 

j 

1           450.C^»O 

1             ^6.()(K'^ 

i 

1  S36."00,CH>T 
i 

1            (XX»QS 

1                                                 I 
4 ! 

EXPENSE 
POOLS 

4 

4 — 

■t i 

1 

i 

TOTAL 

5,270.000 

3.450.000 

8.720,00^:1 

6^7,600 

/ '////////////// 

llllllllllllllll 

O 


X 


Z 


to 


FwmCASS-CMF: 

TABLE  Xll 

FACILITIES  CAPITAL 
COST  OF  MONEY  FACTORS  COMPUTATION 

'■"Altemaiive"  Meihod  -  Cost  of  Money  Exclude^l  from  Total  Cost  Iiipu:'^ 

CONTRACTOR 
BUSINESS  UN 

:             ,\BC  Corp. 
T           A  Division 

ADDRESS: 

- 

COST  ACCOur 

^TiNG  PERIOD;  Y.E 
12/31/75 

lAPPt  CABLE 
COST  Of  MONEY 
RATE       S     % 

2  ACCUMUUTKDN4 
DIRECT  DiSTRt- 
BUTIONOf  N8  V 

3    AILOCATIOM  Of 

4    TOTAL  NET 
BOOK  VALUE 

S    CllS'  Of  MONEY 
tCi«  TmECOS'- 
ACCOt-iNTlMG 
PfRlOO 

t    AllOCATO 
BASE  TOR  -h£ 

1 

'    fACHlTlES 
CAPITAL  COS' 
Of  MONEv 
fACTDflS 

BUSINESS 

UNIT 

FACILITIES 

CAPITAL 

RECORDED 

Table  IX 

8.270.000 

BASIS  OF 

ALLOCATION 

cauMNs 

?  ♦   3 

COLUMNS 

1     «    4 

IN  UNrTfSl 
Of  MEASURE 

COLUMNS        i 
5.6           ; 

LEASED  PROPERTY 

CORPORATE  OR  GROUP  Table  VI 

450.000 

AlltoG&A 
Expense  Pool 

•^ 

Table  VII 

j 

i 
1 

TOTAL 

8.720.000 

UNDISTRIBUTED 

3.450.000 

i 

1 

DISTRIBUTED 

5,270.000 

\ 

OvSr--EAS 

POO  I  S 

Engineenng 

Table  IX 

320.000 

320.a)0 

25.600 

5  2,000,000 

0128 

Manufactunng 

Table  IX 

4.500,000 

4, 500,000 

360.000 

S  3,000,000 

!2 

G  &  A 

EXPENSE 

poco: 

G&A  Expense 

Table  VI 

450,000 

3,450.000 

3.900,000 

312,000 

536.700,000 

,00850 

, 

i 

i 

TOTAL 

5.270,000 

3.450.000 

i— — - — - — 

8,720.00<1 

M\()iX) 

llllllllllllllll 

llllllllllllllll 
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Table  Xiii  --Summary  of  Cost  of  Money  Computation  c\  ft-c 

[Cost  o1  money  ex  .  lec!  t-om  total  cost  input] 


.'-PITAL 


1421 


Allocation  base 

Allocated  to 
contract, 
table  VIII 

Computation 
using  regular 

facilities, 
capital  cost 

of  fTMjney 

factor,  table 

XI 

Amount 

Computation 

using 

alterrtatrve 

facilities 

capital,  cost 

of  nrwney 

factor,  table 

XI 

Amount 

Engineering  labor 

$330,000 

1.210.000 

■280 

$5,369,000 

004304 

.18 

15  57895 

.00098 

$14,203 

217.800 

4.362 

5.261 

00128 
.12 

$4,244 
145.200 

Manufacturing  latxx   

Techncai  ro-^Du'or  time 

Cost  inpu! 

.00850 

45.636 

Total  cost  of  money  on  facilities  capital 

241.626 

195,060 

'  Hours. 

vAR:AT.ON  :: CA,,  COS'   •\^>.y'  A...Ouf.'H..N  5  ASE  INCLUDES  COST  OF  MONEV 

able  X  V  -Reicovputaton  tt    A   DvSiON  Iota.  Cost  Input  ToREFLECTlr^CLUsiONOFCosT  OF  Money 


(a)  Regular  nwtnod 

Total  cost  inoul  per  table  VII 

Cost  o*  monpy  apo' Cable  to  facilities  capital  identified  with  overt^ead  pools  per  subtotal  in  column  5.  table  XV. 

'c-a  CCS'  -^Po*  ncuding  cost  of  money 

(b)  A  'e'las.ve  metnoo 

Tola'  cos'  input  pef  tate  vil 

Cos"  o'  '^o"f^  appiicabie  to  facilities  capita'  >6f"^'  '-efl  *■■''-  ove-^esi 


per  subtotal  in  column  5.  table  XVI . 


Tota,  cos*,  tnptit  including  cost  of  money.. 


$36,700,000 
661.600 


37.361,600 

36,700.000 
385,600 


37,085,900 


Billing  CODE  3"0-(5'-M 


FACILITIES  CAPITAL 
COST  OF  MONEY  FACTORS  COMPUTATION 

r'Regu!ar"  MeLf-tod  ■  Cost  of  Money  Included  m  Tcxai  Cos.i  InpuO 

CONTRACTOR:             ^BCCorp.                                                               1  ADDRESS: 

BUSINESS  UNIT:           A  Drvision                                                                                                                                                                            ] 

COST  ACCOUNTiNG  PERIOD'  Y.E. 

1   APPtCABLE 
COST  OP  MONEY 
RATT       8      % 

2   ACCUMULATK>i  & 
DIRECT  OlSTRf- 
BOTlONOf  NB  V 

3    Ai-iCXUTONO^     «    -ro'A^ijr                S.  COST  Of  MONf  Y 

JNDiS'^e^'IC         90Cm\'K^A                  «^0«TH£  CXiS'' 

i         ACCOUWlNG 
«RiO0 
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TOTAL 
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Table  X 
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&                                 i 
Table  XIV   1 

i 

Distributed 
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T 

Eneineenns;                               Table  !X 

320.0OCJ             756,CKXT 

1.0"6.(iOrM              86.080     S  2,000. O^'Xj               CU304     ' 
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OVERHEAD 
POOLS 

Technica!  Computer 

444.000 
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• 
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450.000 

450.000 
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TOTAL 
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COSTOf  MONE>' 
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_E  XVII.— Summary  of  Cost  of  Money  Computation  on  Facilities  Capital 

(Cost  of  money  induded  in  total  cost  input— regular  mettxxll 


Allocation  base 


Allocated  to 

contract 
tabte  VIII 


ComputatKKi 
using  regular 

taciiities 
cacxtai  cost  of 
money  factor. 

table  XV 


Amount 


E^griee^ng  latxx - 

Wanufactunng  labor - 

Tecnnical  compuier  time _ 

Cost  of  money  related  to  overfieads 

Cost  of  rry>ney  above  to  be  included  in  cost  input.. 
Cost  input,  table  vni 


$330  OOO 

1,210.000 

'280 


236.365 

5,369  000 


Ccst  tnou!  including  cost  of  money 

Total  cost  of  rrwoey  on  facilities  capital.. 


5.605.365 


0  04304 

.18 
15  57895 


.00096 


'  MolifS 


Table  XVlll.— Summary  of  Cost  of  Money  Computation  on  Facil'^es  Cap^  Ai. 

[Cost  of  money  included  in  total  cost  input— alternative  mettxxJ] 


$14,203 

217.800 

4.362 

236.365 


5.381 
241.674 


Computatwo 

using 

Ailocatec!  iQ 

aiter-iat've 

Ailocalwn  base 

contract 

tacM'tit^ 

Amount 

table  VIII 

c-acvtai  cost  r' 
table  AVI 

E''aipeenna  labor                                         .  .        

$330,000 
1.210,000 

0.0128 

.12 

V4.224 

ManufaclurpQ  lat)or                                                                       

145,200 

149.424 

Cost  of  mor^v  abov6  to  be  irv^ludfld  in  cost  inotjl                                          

149,424 

Cost  input  table  Vltl 

5,369.000 

Cos!  inout  irx;iudina  cost  of  nwrwv _ 

5,518.424 

.00841 

46.410 

Total  cost  of  mooev  on  facilities  caoital                                                                         

5.518.424 

195.834 

99C4  4'5     Accou-:  -g  'c 


::st 


9rC4  4-5- 


^ese'.edl 


99€4.4 15-20    Purpose. 

(a)  The  purpose  of  this  Standard  is  to 
provide  criteria  for  the  measurement  of 
the  cost  of  deferred  compensation  and 
the  assignment  of  such  cost  to  cost 
accounting  periods.  The  application  of 
these  criteria  should  increase  the 
probability  that  the  cost  of  deferred 
compensation  is  allocated  to  cost 
objectives  in  a  uniform  and  consistent 
manner. 

(b)  This  Standard  is  applicable  to  the 
cost  of  all  deferred  compensation  except 
for  compensated  personal  absence  and 
pension  plan  costs  which  are  covered  in, 
other  Cost  Accounting  Standards. 

99C4  115-30    Definitions. 

^^,  ; ..e  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard.  Other  terms  defined 
elsewhere  in  this  Part  99  shall  have  the 
meanings  ascribed  to  them  in  those 
definitions  unless  paragraph  (b)  of  this 
subsection,  requires  otherwise. 

(1)  Deferred  compensation  means  an 
award  made  by  an  employer  to 
compensate  an  employee  in  a  future  cost 


accounting  period  or  periods  for  services 
rendered  in  one  or  more  cost  accounting 
periods  prior  to  the  date  of  the  receipt  of 
compensation  by  the  employee.  This 
definition  shall  not  include  the  amount 
of  year  end  accruals  for  salaries,  wages, 
or  bonuses  that  are  to  be  paid  within  a 
reasonable  period  of  time  after  the  end 
of  a  cost  accounting  period. 

(b)  The  following  modifications  of 
terms  defined  elsewhere  in  this  chapter 
99  are  applicable  to  this  Standard:  None. 

9904.415-40    Fundamental  requirement. 

(a)  The  cost  of  deferred  compensation 
shall  be  assigned  to  the  cost  accounting 
period  in  which  the  contractor  incurs  an 
obligation  to  compensate  the  employee. 
In  the  event  no  obligation  is  incurred 
prior  to  payment,  the  cost  of  deferred 
compensation  shall  be  the  amount  paid 
and  shall  be  assigned  to  the  cost 
accounting  period  in  which  the  payment 
is  made. 

(b)  The  measurement  of  the  amount  of 
the  cost  of  deferred  compensation  shall 
be  the  present  value  of  the  future 
benefits  to  be  paid  by  the  contractor. 

(c)  The  cost  of  each  award  of  deferred 
compensation  shall  be  considered 
separately  for  purposes  of  measurement 
and  assignment  of  such  costs  to  cost 


accounting  pern:  ds  However,  if  the  cost 
of  deferred  compensation  for  the 
employees  cove.'"ed  by  a  deferred 
compensation  plan  can  be  measured 
with  reasonable  accuracy  on  a  group 
basis,  separate  computations  for  each 
employee  are  no!  rpqu:rp(i 


9904  415-50    Techniques  for  application. 

(a)  Tne  contractor  shall  be  decried  to 
have  incurred  an  obligation  for  the  cost 
of  deferred  compensation  when  all  of 
the  following  conditions  have  been  met. 
However,  for  awards  which  require  that 
the  employee  perform  future  service  in 
order  to  receive  the  benefits,  the 
obligation  is  deemed  to  have  been 
incurred  as  the  future  service  is 
performed  for  that  part  of  the  award 
attributable  to  such  future  service: 

(1)  There  is  a  requirement  to  make  the 
future  payment(s)  which  the  contractor 
cannot  unilaterally  avoid 

(2)  The  deferred  compensation  award 
is  to  be  satisfied  by  a  future  payment  of 
money,  other  assets,  or  shares  of  stock 
of  the  contractor. 

(3)  The  amount  of  the  future  payment 
can  be  measured  with  reasonable 
accuracy. 

(4)  The  recipient  of  the  award  is 
known. 
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{5]  If  the  terms  of  the  award  require 
that  certain  events  must  occur  before  an 
employee  is  entitled  to  receive  the 
benefits,  there  is  a  reasonable 
probability  that  such  events  will  occur. 

(6)  For  stock  options,  there  must  be  a 
reasonable  probability  that  the  options 
ultimately  will  be  exercised, 

(b)  If  any  of  the  conditions  in 
9904.415-5b(a)  is  not  met.  the  cost  of 
deferred  compensation  shall  be 
assignable  only  to  the  cost  accounting 
penod  or  periods  in  which  the 
compensation  is  paid  to  the  employee. 

(c)  If  the  cost  of  deferred 
compensation  can  be  estimated  with 
reasonable  accuracy  on  a  group  basis, 
including  consideration  of  probable 
forfeitures,  such  estimate  may  be  used 
as  the  basis  for  measuring  and  assigning 
the  present  value  of  future  benefits. 

(d)  The  following  provisions  are 
applicable  for  plans  that  meet  the 
conditions  of  9904,415-50(a)  and  the 
compensation  is  to  be  paid  in  money. 

(1)  If  the  deferred  compensation 
award  provides  that  the  amount  to  be 
paid  shall  include  the  principal  of  the 
award  plus  interest  at  a  rate  Fixed  at  the 
date  of  award,  such  interest  shall  be 
included  in  the  computation  of  the 
amount  of  the  future  benefit.  If  no 
interest  is  included  in  the  award,  the 
amount  of  the  future  benefit  is  the 
amount  of  the  award. 

(2]  If  the  deferred  compensation 
award  provides  for  payment  of  principal 
plus  interest  at  a  rate  not  fixed  at  the 
time  of  award  but  based  on  a  specified 
index  which  is  determinable  in  each 
applicable  cost  accountmg  penod;  e.g.,  a 
published  corporate  bond  rate,  such 
interest  shall  be  included  in  the 
computation  of  the  amount  of  future 
benefit.  The  interest  rate  to  be  used 
shall  be  the  rate  in  effect  at  the  close  of 
the  period  in  which  the  cost  of  deferred 
compensation  is  assignable.  Since  that 
interest  rate  is  likely  to  vary  from  the 
actual  rates  in  future  periods, 
adjustments  shall  be  made  in  any  such 
future  penod  in  which  the  variation  m 
rates  matenally  affects  the  cost  of 
deferred  compensation. 

(3)  If  the  deferred  compensation 
award  provides  for  payment  of  principal 
plus  interest  at  a  rate  not  based  on  a 
specified  index,  or  not  determinable  in 
each  applicable  year,  the — 

(i)  Cost  of  deferred  compensation  for 
the  principal  of  the  award  shall  be 
measured  by  the  present  value  of  the 
future  benefits  of  the  pnncipal.  and  shall 
be  assigned  to  the  cost  accounting 
period  in  which  the  employer  incurs  an 
obligation  to  compensate  the  employee; 
and 

(ii)  Interest  on  such  awards  shall  be 
assigned  to  the  cost  accounting  period(s) 


in  which  the  payment  of  the  deferred 
compensation  is  made. 

(4)  If  the  terms  of  the  award  require 
that  the  employee  perform  future  service 
in  order  to  receive  benefits,  the  cost  of 
the  deferred  compensation  shall  be 
appropriately  assigned  to  the  periods  of 
current  and  future  ser\-ice  based  on  the 
facts  and  circumstances  of  the  award. 
The  cost  of  deferred  compensation  for 
each  cost  accounting  period  shall  be  the 
present  value  of  the  future  benefits  of 
the  deferred  compensation  calculated  as 
of  the  end  of  each  such  period  to  which 
such  cost  is  assigned. 

(5)  In  computing  the  present  value  of 
the  future  benefits,  the  discount  rate 
shall  be  equal  to  the  interest  rate  as 
determined  by  the  Secretary  of  the 
Treasury  pursuant  to  Public  Law  92-41, 
85  Stat.  97  at  the  time  the  cost  is 
assignable. 

(6)  If  the  award  is  made  under  a  plan 
which  requires  irrevocable  funding  for 
payment  to  the  employee  in  a  future  cost 
accounting  penod  together  with  all 
interest  earned  thereon,  the  amount 
assignable  to  the  penod  of  award  shall 
be  the  amount  irrevocably  funded. 

(7)  in  computing  the  assignable  cost 
for  a  cost  accounting  penod,  any 
forfeitures  which  reduce  the  employer's 
obligation  for  payTnenl  of  deferred 
compensation  shall  be  a  reduction  of 
contract  costs  in  the  penod  m  which  the 
forfeiture  occurred.  The  amount  of  the 
reduction  for  a  forfeiture  shall  be  the 
amount  of  the  award  that  was  assigned 
to  a  prior  period,  plus  interest 
compounded  annually,  using  the  same 
Treasury  rate  that  was  used  as  the 
discount  rate  at  the  time  the  cost  was 
assigned  For  irrevocably  funded  plans, 
pursuant  to  9904  41 5- 50(d)(6).  the 
amount  of  the  reduction  for  a  forfeiture 
shall  be  the  amount  initially  funded  plus 
or  minus  a  pro-rata  share  of  the  gains 
and  losses  of  the  fund. 

(8)  If  the  cost  of  deferred 
compensation  for  group  plans  measured 
in  accordance  with  9904.4 i5-50(c)  is 
determined  to  be  greater  than  the 
amounts  initially  assigned  because  the 
forfeiture  was  overestimated,  the 
additional  cost  shall  be  assignable  to 
the  cost  accounting  period  in  which  such 
cost  is  ascertainable. 

,f-)  The  following  provisions  are 
applicable  for  plans  that  meet  the 
conditions  of  9904  415-50(a)  and  the 
compensation  is  received  by  the 
employee  in  other  than  money.  The 
measurements  set  forth  herein  constitute 
the  present  value  of  future  benefits  for 
awards  made  in  other  than  money  and. 
therefore,  shall  be  deemed  to  be  a 
reasonable  measure  of  the  amount  of  the 
future  payment: 


(1)  If  the  award  is  made  in  the  stock  of 
the  contractor,  the  cost  of  deferred 
compensation  for  such  awards  shall  be 
based  on  the  market  value  of  the  stock 
on  the  measurement  date;  i,e.,  the  first 
date  the  number  of  shares  awarded  is 
known.  Market  value  is  the  ciurent  or 
prevailing  price  of  the  security  as 
indicated  by  market  quotations.  If  such 
values  are  unavailable  or  not 
appropriate  (thin  market,  volatile  price 
movements,  etc.)  and  acceptable 
alternative  is  the  fair  value  of  the  stock. 

(2)  If  an  award  is  made  in  the  form  of 
options  to  employees  to  purchase  stock 
of  the  contractor,  the  cost  of  deferred 
compensation  of  such  award  shall  be 
the  amount  by  which  the  market  value 
of  the  stock  exceeds  the  option  price 
multiplied  by  the  number  of  shares 
awarded  on  the  measurement  date;  i.e„ 
the  first  date  on  which  both  the  option 
price  and  the  number  of  shares  is 
known.  If  the  option  price  on  the 
measurement  date  is  equal  to  or  greater 
than  the  market  value  of  the  stock,  no 
cost  shall  be  deemed  to  have  been 
incurred  for  contract  costing  purposes. 

(3)  If  the  terms  of  an  award  of  stock  or 
stock  option  require  that  the  employee 
perform  future  service  in  order  to 
receive  the  stock  or  to  exercise  the 
option,  the  cost  of  the  deferred 
compensation  shall  be  appropriately 
assigned  to  the  periods  of  current  and 
future  service  based  on  the  facts  and 
circumstances  of  the  award.  The  cost  to 
be  assigned  shall  be  the  value  of  the 
stock  or  stock  option  at  the 
measurement  date  as  prescribed  in 
9904.415-50  (e)(1)  or  (e)(2). 

(4]  If  an  award  is  made  in  the  form  of 
an  asset  other  than  cash,  the  cost  of 
deferred  compensation  for  such  award 
shall  be  based  on  the  market  value  of 
the  asset  at  the  time  the  award  is  made. 
If  a  market  value  is  not  available,  the 
fair  value  of  the  asset  shall  be  used. 

(5)  If  the  terms  of  an  award,  made  in 
the  form  of  an  asset  other  than  cash, 
require  that  the  employee  perform  future 
service  in  order  to  receive  the  asset,  the 
cost  of  the  deferred  compensation  shall 
be  appropriately  assigned  to  the  periods 
of  current  and  future  service  based  on 
the  facts  and  circumstances  of  the 
award.  The  cost  to  be  assigned  shall  be 
the  value  of  the  asset  at  the  time  of 
award  as  prescribed  in  9904.415-50(e)(4). 

(6)  In  computing  the  assignable  cost 
for  a  cost  accounting  period,  any 
forfeitures  which  reduce  the  employer's 
obligation  for  payment  of  deferred 
compensation  shall  be  a  reduction  of 
contract  costs  in  the  period  in  which  the 
forfeiture  occurred.  The  amount  of  the 
reduction  shall  be  equal  to  the  amount 
of  the  award  that  was  assigned  to  a 
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prior  period,  plus  interest  compounded 
annually,  using  the  Treasury  rate  (see 
9904.415-50{d){5])  that  was  "in  effect  at 
the  time  the  cost  was  assigned.  If  the 
recipient  of  the  award  of  stock  options 
voluntarily  tails  to  exercise  such 
options,  such  failure  shall  not  constitute 
a  forfeiture  under  provisions  of  this 
Standard. 

(7)  Stock  option  awards  or  any  other 
form  of  stock  purchase  plans  containing 
all  of  the  following  characteristics  shall 
be  considered  noncompensatory  and  not 
covered  by  this  Standard: 

(i)  Substantially  all  full-time 
employees  meeting  limited  employment 
qualifications  may  participate. 

(ii)  Stock  is  offered  equally  to  eligible 
employees  or  based  on  a  uniform 
percentage  of  salary'  or  wages. 

(iii)  An  option  or  a  purchase  right 
must  be  exercisable  within  a  reasonable 
period. 

(iv)  The  discount  from  the  market 
price  of  the  stock  is  no  greater  than 
would  be  reasonable  in  an  offer  of  stock 
to  stockholders  or  others. 

S9C4.5'5-€C      l.^jSfratiors 

(a)  Cor.tractor  A  has  a  deferred 
compensation  plan  in  which  all  cash 
awards  are  increased  each  year  by  an 
interest  factor  equivalent  to  the  long- 
term  borrowing  rate  of  the  contractor 
prevailing  during  each  such  year.  The 
interest  factor  based  on  a  variable  long- 
term  borrowing  rate  meets  the  criteria  of 
9904.415-50(d)(2).  Consequently,  the  cost 
of  deferred  compensation  for  Contractor 
A  shall  be  measured  by  the  present 
\  alue  of  the  future  benefits  and  shall  be 
assigned  to  the  cost  accounting  period  in 
which  the  contractor  initially  incurs  an 
obligation  to  compensate  the  employee. 
If  the  long-term  borrowing  rate  for 
Contractor  A  was  9  percent  at  the  close 
of  the  period  to  which  the  cost  of 
deferred  compensation  was  assignable, 
then  that  rate  should  be  used  to 
calculate  the  future  benefit.  Any 
adjustment  in  the  cost  of  deferred 
compensation  which  results  from  a 


material  change  in  the  9  percent  rate  in 
future  applicable  periods  shall  be  made 
in  each  such  future  period  or  periods 
(see  9904.415-50(d)(2)). 

(b)  Contractor  B  made  a  deferred 
compensation  award  of  $10,000  to  an 
employee  on  December  31. 1976.  for 
services  performed  in  1976  to  be  paid  in 
equal  annual  payments  of  $2,000  starting 
at  December  31, 1981.  The  terms  of  the 
award  do  not  provide  for  an  interest 
factor  to  be  included  in  the  payment; 
consequently,  according  to  provisions  of 
9904.415-50(d)(l),  interest  may  not  be 
included  in  the  computation  of  the  future 
benefits.  The  assignable  cost  for  1976  is 
computed  as  follows,  assuming  that  the 
interest  rate  determined  by  the 
Secretary  of  the  Treasury  (pursuant  to 
Public  Law  92-41).  85  Stat.  97  at  the  time 
of  the  award  is  8  percent  and  the 
conditions  set  forth  in  9904.41 5-50(a)  are 
met. 


Year 

Amount  of  future 

payment  x  discount  rate 

8-percent  present  value 

factor  =  present  value 

1981 

$2,000  X  0  6805  -  $1  36 1 

1982  

2.000  X  6301  - 1  260 

1983     

2000x  5834-1  167 

1984        

2000x  5402-1  080 

1985 

2.000  X  .5002  - 1 .000 

Assignable  cost  for 
1976 

5.868 

(c)  Contractor  C  awarded  stock 
options  for  1.000  shares  of  the  contractor 
to  key  employees  on  December  31, 1976. 
under  a  deferred  compensation  plan 
requiring  2  years  of  additional  service 
before  the  awards  can  be  exercised.  The 
facts  and  circumstances  of  the  awards 
indicate  that  the  deferred  compensation 
applies  only  to  the  periods  of  future 
service.  The  market  price  of  the  stock 
was  $26  per  share,  the  option  price  was 
$22.  and  the  interest  rate  established  by 
the  Secretary  of  the  Treasury  in  effect  at 
the  time  of  award  was  8  percent. 

(1)  In  accordance  with  9904.415- 
50(e)(2),  the  cost  of  the  stock  options  is 


the  arr.ou.nt  by  which  the  current  value 
of  the  stock  exceeds  the  option  price 
multiplied  by  the  number  of  shares 
awarded  on  the  measurement  date. 
Thus,  the  total  cost  of  the  stock  options 
is  1,000  shares  multiplied  by  the 
difference  of  the  option  price  and  the 
market  price  (S26-22)  or  S4.000. 

(2)  Under  provisions  of  9904.415- 
50(e)(3),  the  cost  for  stock  options  is 
assigned  to  each  future  cost  accounting 
period  in  which  employee  service  is 
required  and  is  computed  as  follows: 

Assigna- 
ble cost ' 

Year  of  required  service: 

1977 $2,000 

1978 2,000 

Total  amount  of  award 4.000 

■  Note  that  this  illustration  assumes  that 
the  facts  and  circumstances  of  the  award 
indicate  that  the  award  relates  equally  to 
each  period  of  future  service.  Thus,  the  as- 
signable cost  was  allocated  on  a  pro-rata 
basis. 

(d)(1)  Contractor  U  has  a  deferred 
compensation  plan  that  specifies  that  an 
employee  receiving  a  cash  award  must 
remain  with  the  company  for  3  calendar 
years  after  the  award  in  order  to  qualify 
and  receive  the  award  and  the  facts  and 
circumstances  indicate  that  the  deferred 
compensation  applies  only  to  the 
periods  of  future  service.  In  accordance 
with  9904.415-50(d)(4).  the  cost  of 
deferred  compensation  is  assignable  to 
the  periods  of  future  service.  Thus,  the 
amount  of  cost  of  deferred 
compensation  to  be  assigned  by 
Contractor  D  for  each  of  the  3  years 
shall  be  the  present  value  of  the  future 
benefits  of  the  deferred  compensation 
award  calcu'.ated  as  of  the  end  of  each 
such  period  to  which  such  cost  is 
assigned. 

(2)  Under  this  plan.  Contractor  D 
made  an  award  to  an  employee  of  $3,000 
to  be  paid  at  the  end  of  the  third  year. 
The  assignable  cost  for  each  of  the  3 
years  is  computed  as  follows: 


UMI 


Assspg- 

Amount  Present  value  factor »  "^^'^ 

'"""  ol!mem  VeV^^alf^  'f^J^ 

J.  oavment  eacfi 

year 

1 SI  .000    X    0.8573  (8  pet  for  2  yr)  =    $857.30 

2    ^ 1,000    X    0.9302  (7  5  pet  for  1  yr)       =      930  20 

3 1,000    X     1.000  (8  pci  for  0  yr)  =    1,000.00 

'  Note  that  in  accordance  witfi  tfie  facts  and  circumstances  of  (he  award  no  deferred  compensation  is  assignable  to  the  penod  m  whicfi  the  award  is  made  ana 
that  the  award  re:ates  equally  to  each  period  of  future  service 

^  Note  that  since  the  costs  are  measured  at  the  end  of  each  year  of  required  service.  Itie  present  vaiue  factors  are  based  o"  '^e  numtjer  ot  years  ''o-^  the  year 
of  assignment  to  th«  date  of  payment 

■'  Note  that  the  prevailing  Treasury  rate  changed  from  year  1  to  year  2.  - 


Federal  Register  /  Vol.  57,  No.  75  /  Friday,  April  17,  1992  /  Rules  and  Rt'jau'.Hnons 


14233 


(e)(l]  Contractor  E  has  a  deferred 
compensation  plan  that  specifies  that  an 
employee  receiving  a  cash  award  must 
remain  with  the  company  for  2  cdlendar 
years  after  the  award  m  order  to  qualify 
and  receive  the  award.  Contractor  E 
made  an  award  of  $6,000  at  the  end  of 
1976  to  an  employee  to  be  paid  at  the 
end  of  19"8.  However,  the  employee 
voluntarily  terminated  his  employment 
before  the  end  of  19"7.  The  facts  and 
cirrumstancps  of  the  award  indicate  that 
$2,000  of  the  award  represents 
compensation  for  services  rendered  in 
the  penod  of  award  (1976).  The 
remaining  portion  of  the  award 
represents  compensation  for  services  to 
be  rendered  in  future  periods.  The 
assignable  cost  for  1976,  which  was  the 
only  period  to  which  costs  were 
assigned  before  termination,  was  the 
present  value  of  $2,000,  the  amount  of 
the  award  attributable  to  the  services  of 
that  period.  Thus,  the  cost  assigned  for 
1976  was: 
Amount  of  future  pav  ment  x  Discount  rate 

present  value  factor  fur  2  yr  at  8 

pct=  Assignable  cost 

$2,000x0.8573  =  51  "14,60 

(2)  According  to  provisions  of 
9904. 415- 50(dl(7).  the  amount  of  the 
forfeiture  shall  be  the  amount  of  the  cost 
that  was  assigned  to  a  prior  penod,  plus 
interest  compounded  annually,  from  the 
year  the  cost  was  assigned  to  the  year  of 
"forfeiture,  using  the  same  Treasury  rate 
(see  9904.415-50(d)(5))  that  was  used  as 
the  discount  rale  at  the  time  the  cost 
was  assigned.  The  IRS  rate  in  effect  at 
the  date  of  award  was  8  percent, 

(3)  The  amount  of  the  forfeiture  is 
computed  as  follows: 

Assignable  cost  x  Discount  rate  future  value 

for  1  yr  at  8  pet  =  Forfeiture 
$1,714.60X108  =  51  851.77 

9904.415-61     Interpretation.  jReserved] 

9904.415-62    Exemption. 
None  for  this  Standard. 

9904.415-63    Effective  date. 

This  Standard  is  effective  as  of  April 
17,  1992.  Contractors  with  prior  CAS- 
covered  contracts  with  full  coverage 
shall  continue  this  Standard's 
applicability  upon  receipt  of  a  contract 
to  which  this  Standard  is  applicable.  For 
contractors  with  no  previous  contracts 
subject  to  this  Standard,  this  Standard 
shall  be  applied  beginning  with  the 
contractor's  next  full  fiscal  year 
beginning  after  the  receipt  of  a  contract 
to  which  this  Standard  is  applicable. 


9904.416     Account(r>fl  for  Insurance  costs. 
9904.416-10    [Reserved!. 

9904.416-20    Purpose. 

The  purpose  of  this  standard  is  to 
provide  criteria  for  the  measurement  of 
insurance  costs,  the  assignment  of  such 
costs  to  cost  accounting  periods,  and 
their  allocation  to  cost  objectives.  The 
application  of  these  criteria  should 
increase  the  probability  that  insurance 
costs  are  allocated  to  cost  objectives  in 
a  uniform  and  consistent  manner. 

9904.416-30     Definitions. 

(aj  The  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard  Other  terms  defined 
elsewhere  in  this  Part  99  shall  have  the 
meanings  ascribed  to  them  in  those 
definitions  unless  paragraph  (b)  of  this 
subsection,  requires  otherwise. 

(1)  Actual  cash  value  means  the  cost 
of  replacing  damaged  property  with 
other  property  of  like  kind  and  quality  in 
the  physical  condition  of  the  property 
immediately  prior  to  the  damage, 

(2)  Insurance  administration  expenses 
means  the  contractor's  costs  of 
administenng  an  insurance  program. 
eg.,  the  costs  of  operating  an  insurance 
or  risk-management  department, 
processing  claims,  actuarial  fees,  and 
service  fee  paid  to  insurance  companies, 
trustees,  or  technical  consultants. 

(3)  Projected  average  loss  means  the 
estimated  long-term  average  loss  per 
period  for  periods  of  comparable 
exposure  to  risk  of  loss. 

(4)  Self-insurance  means  the 
assumption  or  retention  of  the  risk  or 
loss  by  the  contractor,  whether 
voluntarily  or  involuntarily.  Self- 
insurance  includes  the  deductible 
portion  of  purchased  insurance, 

(5)  Self-insurance  charge  means  a  cost 
which  represents  the  projected  average 
loss  under  a  self-insurance  plan. 

(b)  The  following  modifications  of 
terms  defined  elsewhere  in  this  Chapter 
99  are  applicable  to  this  Standard:  None. 

9904.416-40    Fundamental  requirement. 

(a)  The  amount  of  insurance  cost  to  be 
assigned  to  a  cost  accounting  period  is 
the  projected  average  loss  for  that 

period  plus  insurance  administration 
expenses  in  that  period. 

(b)  The  allocation  of  insurance  costs 
to  cost  objectives  shall  be  based  on  the 
beneficial  or  casual  relationship 
between  the  insurance  costs  and  the 
benefiting  or  causing  cost  objectives. 

9904.416-50    Techniques  for  application. 

(a)  Measurement  of  pro]ected  average 
loss. 

(1)  For  exposure  to  risk  of  loss  w  hich 
!S  covered  by  the  purchase  of  insurance 


or  by  payments  to  a  trusted  fund,  the 
premium  or  payment,  adjusted  in 
accordance  with  the  following  criteria, 
shall  represent  the  projected  average 
loss: 

(i)  The  premium  cost  applicable  to  a 
given  policy  term  shall  be  assigned  pro 
rata  among  the  cost  accounting  periods 
covered  by  the  policy  term,  except  as 
provided  in  subdivisions  (a)(1)  (ii) 
through  (vi)  of  this  subsection.  A  refund, 
dividend  or  additional  assessment  shall 
become  an  adjustment  to  the  pro  rata 
premium  costs  for  the  earliest  cost 
accounting  period  in  which  the  refund  or 
dividend  is  actually  or  constructively 
received  or  in  which  the  additional 
assessment  is  payable. 

(ii)  Where  insurance  is  purchased 
specifically  for,  and  directly  allocated 
to,  a  single  final  cost  objective,  the 
premium  need  not  be  prorated  among 
cost  accounting  periods. 

(iii)  Any  part  of  a  premium  or 
payment  to  an  insurer  or  trustee,  or  any 
part  of  a  dividend  or  premium  refund 
retained  by  an  insurer  or  trustee  which 
would  be  includable  as  a  deposit  in 
published  financial  statements  prepared 
in  accordance  with  generally  accepted 
accounting  principles  shall  be  accounted 
for  as  a  deposit  for  the  purpose  of 
determining  insurance  costs. 

(iv)  Any  part  of  a  premium  or  payment 
to  an  insurer  or  to  a  trustee,  or  any  part 
of  a  dividend  or  premium  refund 
retained  by  an  insurer,  for  inclusion  in  a 
reserve  or  fund  established  and 
maintained  on  behalf  of  the  insured  or 
the  policyholder  or  trustor,  shall  be 
accounted  for  as  a  deposit  unless  the 
following  conditions  are  met: 

(A)  The  objectives  of  the  reserve  or 
fund  are  clearly  stated  in  writing. 

(B)  Measurement  of  the  amount 
required  for  the  reserve  or  fund  is 
actuarially  determined  and  is  consistent 
with  the  objectives  of  the  reserve  or 
fund. 

(C)  Payments  and  additions  to  the 
reserve  or  fund  are  made  in  a  systematic 
and  consistent  manner. 

(D)  If  payments  to  accomplish  the 
stated  objectives  of  the  reserve  or  fund 
are  made  from  a  source  other  than  the 
reserve  or  fund,  the  payments  into  the 
reserve  or  fund  are  reduced  accordingly. 

(v)  If  an  objective  of  an  insurance 
program  is  to  prefund  insurance 
coverage  on  retired  persons,  then,  in 
addition  to  the  requirements  imposed  by 
subdivision  (a){l)(iv)  of  this  subsection, 
the: 

(A)  Payments  must  be  made  to  an 
insurer  or  trustee  to  establish  and 
maintain  a  fund  or  reserve  for  that 
purpose; 


14234 


Federal  Register  /  Vol.  57,  No.  75  /  Friday,  April  17.  1992  /  Rules  and  Regulations 


fB   Pohcyholder  or  trustor  must  have 
no  r'ght  of  recapture  of  the  reserve  or 
fund  so  long  as  any  active  or  retired 
participant  :n  the  program  remains  alive, 
unless  the  interests  of  such  remaining 
participants  are  satisfied  through 
adequate  reinsurance  or  otherwise:  and 

(C)  Amount  added  to  the  reserve  or 
fund  in  any  cost  accounting  period  must 
not  be  greater  than  an  amount  which 
would  be  required  to  apportion  the  cost 
of  the  insurance  coverage  fairly  over  the 
working  lives  of  the  active  employees  in 
the  plan.  If  a  contractor  establishes  a 
terminal-hinded  plan  for  retired  persons 
or  converts  from  a  pay-as-you-go  plan  to 
a  terminal-funded  plan,  the  actuarial 
present  value  of  benefits  applicable  to 
employees  already  retired  shall  be 
amortized  over  a  period  of  15  years. 
(vi)  The  contractor  may  adopt  and 
consistently  foilow  a  practice  of 
determining  insurance  costs  based  on 
the  estimated  premium  and  assessments 
net  of  estimated  refunds  and  dividends. 
If  tills  practice  is  adopted,  then  any 
difference  between  an  estimated  and 
actual  refund,  dividend,  or  assessment 
shall  become  an  adjustment  to  the  pro 
rata  net  premium  costs  for  the  earliest 
cost  accounting  period  in  which  the 
refund  or  dividend  is  actually  or 
constructively  received  or  in  which  the 
additional  assessment  is  payable. 

(2)  For  exposure  to  risk  of  loss  which 
is  not  covered  by  the  purchase  of 
insurance  or  by  payments  to  a  trusteed 
fund,  the  contractor  shall  follow  a 
program  of  self-insurance  accounting 
according  to  the  following  criteria: 

(i)  Except  as  provided  in  subdivisions 
(a)(2)(ii)  and  (iii)  of  this  subsection, 
actual  losses  shall  not  become  a  part  of 
insurance  costs.  Instead,  the  contractor 
shall  make  a  self-insurance  charge  for 
each  penod  for  each  type  of  self-insured 
risk  which  shall  represent  the  projected 
average  loss  for  that  period.  If  insurance 
could  be  purchased  against  the  self- 
insured  risk,  the  cost  of  such  insurance 
may  be  used  as  an  estimate  of  the 
projected  average  loss:  if  this  method  is 
used,  the  self-insurance  charge  plus 
insurance  administration  expenses  may 
be  equal  to.  but  shall  not  exceed,  the 
cost  of  comparable  purchased  insurance 
plus  the  associated  insurance 
administration  expenses.  However,  the 
contractor's  actual  loss  experience  shall 
be  evaluated  regularly,  and  self- 
insurance  charges  for  subsequent 
periods  shall  reflect  such  experience  in 
the  same  manner  as  would  purchased 
insurance.  If  insurance  could  not  be 
purchased  against  the  self-insured  risk, 
the  amount  of  the  self-insurance  charge 
for  each  period  shall  be  based  on  the 
contractor's  experience,  relevant 
industry  experience,  and  anticipated 


conditions  in  accordance  with  accepted 
actuarial  principles. 

(ii)  Where  it  is  probable  that  the 
actual  amount  of  losses  which  will  occur 
in  a  cost  accounting  period  will  not 
differ  significantly  from  the  projected 
average  loss  for  that  period,  the  actual 
amount  of  losses  in  that  period  may  be 
considered  to  represent  the  projected 
average  loss  for  that  period  in  lieu  of  a 
self-insurance  charge. 

(iii)  Under  self-insurance  programs  for 
retired  persons,  only  actual  losses  shall 
be  considered  to  represent  the  pro|ected 
average  loss  unless  a  reserve  or  fund  is 
established  in  accordance  with 
9904.416-60(a)(l)(v). 

(iv)  The  self-insurance  charge  shall  be 
determined  in  a  manner  which  will  give 
appropriate  recognition  to  any 
indemnification  agreement  which  exists 
between  the  contracting  parties. 

(3)  In  measuring  actual  losses  under 
subparagraph  (a)(2)  of  this  subsection: 

(i)  The  amount  of  a  loss  shall  be 
measured  by: 

(A)  the  actual  cash  value  of  property 
destroyed, 

(B)  amounts  paid  or  accrued  to  repair 
damage, 

(C)  amounts  paid  or  accrued  to  estates 
and  beneficiaries,  and 

(D)  amounts  paid  or  accrued  to 
compensate  claimants,  including 
subrogation. 

Where  the  amount  of  a  loss  which  is 
represented  by  a  liability  to  a  third  party 
is  uncertain,  the  estimate  of  the  loss 
shall  be  the  amount  which  would  be 
includable  as  an  accrued  liability  in 
financial  statements  prepared  in 
accordance  with  generally  accepted 
accounting  principles. 

(ii)  If  a  loss  has  been  incurred  and  the 
amount  of  the  liability  to  a  claimant  is 
fixed  or  reasonably  certain,  but  actual 
payment  of  the  liability  will  not  take 
place  for  more  than  1  year  after  the  loss 
is  incurred,  the  amount  of  the  loss  to  be 
recognized  currently  shall  be  the  present 
value  of  the  future  payments, 
determined  by  using  a  discount  rate 
equal  to  the  interest  rate  as  determined 
by  the  Secretary  of  the  Treasury 
pursuant  to  Public  Law  92-41,  85  stat  97 
in  effect  at  the  time  the  loss  is 
recognized.  Alternatively,  where 
settlement  will  consist  of  a  series  of 
payments  over  an  indefinite  time  penod, 
as  in  workmen's  compensation,  the 
contractor  may  follow  a  consistent 
policy  of  recognizing  only  the  actual 
amounts  paid  in  the  period  of  pajTnent. 

(4)  The  contractor  may  elect  to 
recognize  immaterial  amounts  of  self- 
Insured  losses  or  insurance 
administration  expenses  as  part  of  other 


expense  categories  rather  than  as 
"insurance  costs." 

fb)  Allocation  of  insurance  costs,  (1) 
Where  actual  losses  are  recognized  as 
an  estimate  of  the  projected  average 
loss,  in  accordance  with  9904.416- 
50fa)(2).  or  where  actual  loss  experience 
is  determined  for  the  purpose  of 
developing  self-insurance  charges  by 
segment,  a  loss  which  is  incurred  in  a 
Riven  segment  shall  be  identified  with 
that  segment.  However,  if  the 
contractor's  home  office  is,  in  effect,  a 
reinsurer  of  its  segments  against 
catastrophic  losses,  a  portion  of  such 
catastrophic  losses  shall  be  allocated  to, 
or  identified  with,  the  home  office. 

(2)  Insurance  costs  shall  be  allocated 
on  the  basis  of  the  factors  used  to 
determine  the  premium,  assessment. 
refund,  dividend,  or  self-insurance 
charge,  except  that  insurance  costs 
incurred  by  a  segment  or  alloca'ed  to  a 
segment  from  a  home  office  may  be 
combined  with  costs  of  other  indirect 
cost  pools  if  the  resultant  allocation  to 
each  final  cost  objective  is  substantially 
the  same  as  it  would  have  been  if 
separately  allocated  under  this 
provision. 

(3)  Insurance  administration  expenses 
which  are  material  in  relation  to  total 
insurance  costs  shall  be  allocated  on  the 
same  basis  as  the  related  premium  costs 
or  selfinsurance  charge. 

(c)  Records.  The  contractor  shall 
maintain  such  records  as  may  be 
necessary  to  substantiate  the  amounts 
of  premiums,  refunds,  dividends,  losses, 
and  self-insurance  charges,  paid  or 
accrued,  and  the  measurement  and 
allocation  of  insurance  costs. 
Memorandum  records  may  be  used  to 
reflect  any  material  differences  between 
msurance  costs  as  determined  in 
accordance  with  this  standard  and  as 
includable  in  financial  statements 
prepared  in  accordance  with  generally 
accepted  accounting  principles. 

9904.416-60    Illustrations. 

(h)  Contractor  A  pays  a  company- 
wide  property  and  casualty  insurance 
premium  for  the  policy  term  July  1.  1980, 
to  [uly  1,  1983.  and  includes  the  entire 
amount  as  cost  in  its  cost  accounting 
period  which  ended  December  31, 1980. 
This  is  a  violation  of  9904.416-50(a)n)(i] 
in  that  only  one-sixth  of  the  policy  term 
fell  within  the  cost  accounting  period 
which  ended  December  31.  1980,  and 
therefore  only  one-sixth  of  the  premium 
should  have  been  included  in  cost  in 
that  cost  accounting  penod. 

(b)  Contractor  B  has  a  retrospectively 
rated  worker's  compensation  insurance 
program.  The  policy  term  corresponds 
with  the  contractor's  cost  accounting 
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period.  Premium  refunds  are  normally 
received  and  applied  in  the  following 
cost  accountmg  period.  The  contractor  s 
practice  is  to  include  the  entire  gross 
premium  in  insurance  cost  in  the  cost 
accounting  period  in  which  it  is  paid  and 
to  credit  the  refund  against  insurance 
cost  in  the  cost  accounting  period  in 
which  it  is  received.  This  practice 
conforms  with  99O4.416-50(a)(l)(i).  The 
contractor  could  also,  under  the 
provisions  of  9904.416-50(a)(l){vil.  have 
followed  a  consistent  practice  of 
estimating  such  refunds  in  advance  and 
including  the  estimated  net  premium  in 
insurance  cost. 

(c)  Contractor  C  establishes  a  self- 
insured  program  of  life  insurance  for 
active  and  retired  persons.  The 
contractor  pays  death  benefits  directly 
to  the  beneficiaries  of  deceased 
employees  and  includes  such  paym.ents 
in  insurance  costs  at  the  time  of 
payment.  This  practice  complies  with 
9964.416-50fa)!2)(iii)  which  requires  that 
only  the  actual  losses  be  recognized 
unless  a  trusteed  reserve  or  fund  is 
established  in  accordance  with 

9904  416-50(a)(l)(v). 

(d)  Instead  of  paying  death  benefits 
directly,  contractor  D  purchases  annual 
group  term  life  insurance  on  active  and 
retired  persons  and  charges  the 
premiums  to  insurance  costs  (with 
proper  recognition  for  refunds  and 
dividends).  Contractor  D's  retired 
persons  wish  to  be  protected  against 
possible  discontinuance  of  the  program. 
Contractor  D,  therefore,  estabhshes  a 
trusteed  fund.  As  each  employee  retires 
contractor  D  deposits  in  the  fund  an 
amount  which  is  equal  to  the  premium 
on  a  paid-up  policy  for  that  employee, 
and  he  advises  the  trustee  that  the  fund 
is  to  be  used  to  continue  to  pay 
premiums  on  retired  persons  in  the 
event  the  program  is  discontinued.  The 
contractor  also  continues  to  purchase 
group  term  insurance  on  both  active 
employees  and  retired  persons  and 
charges  both  the  premiums  and  the 
deposits  to  insurance  costs.  This 
practice  does  not  comply  with  9904  416- 
50(a)(l]liv)(D)  which  requires  that  if 
payments  to  accomplish  the  stated 
objectives  of  the  reserve  or  funds  are 
made  from  a  source  other  than  the 
reserve  or  fund,  the  payments  into  the 
fund  shall  be  reduced  accordingly. 

Note:  In  this  instance  the  contractor  could 
comply  with  the  standard  by  paying  from  the 
fund  that  portion  of  the  group  term  premium 
which  represented  the  retired  persons  or  by 
reducing  the  deposits  to  the  fund  by  an 
equivalent  amount  in  accordance  with 
9904,416-50(a)(l){iv)(D).  This  practice  would 
also  comply  with  the  requirement  of 
9904,416-56(a)(l)(v)(C)  that  the  amount  added 
to  the  fund  not  be  greater  than  an  amount 


which  would  be  required  to  fairly  allocate  the 
co.st  o\er  the  working  lives  of  the  active 
employees  in  the  plan, 

(e)  Contractor  E  wishes  to  provide 
assurance  of  his  life  insurance  program 
continuance  to  both  active  and  retired 
employees.  He  establishes  a  trusteed 
fund  in  accordance  with  9904,416- 
50(a)(1)  (iv)  and  (v)  and  thereafter  pays 
into  the  fund  each  year  for  each  active 
employee  an  actuarially  determined 
amount  which  will  accumulate  to  the 
equivalent  of  the  premium  on  a  paid-up 
life  insurance  policy  at  retirement.  He 
charges  the  annual  payments  to 
insurance  costs.  Benefits  are  paid 
directly  from  the  fund  (or  the  fund  is 
used  to  pay  the  annual  premiums  on 
group  term  life  insurance  for  all 
employees).  This  practice  also  complies 
with  the  requirement  of  9904.416- 
50(a)(l)(v)(C)  that  the  amount  added  to 
the  fund  not  be  greater  than  an  amount 
which  would  be  required  to  fairly 
allocate  the  cost  over  the  working  lives 
of  the  active  employees  in  the  plan. 

(f)  Contractor  F  has  a  fire  insurance 
policy  which  provides  that  the  first 
$.50,000  of  any  fire  loss  will  be  borne  by 
the  contractor.  Because  the  risk  of  loss 
is  dispersed  among  many  physical  units 
of  property  and  the  average  potential 
loss  per  unit  is  relatively  low,  the  actual 
losses  in  any  period  may  be  expected 
not  to  differ  significantly  from  the 
projected  average  loss.  Therefore,  the 
contractor  intends  to  let  the  actual 
losses  represent  the  projected  average 
loss  for  this  exposure  to  risk.  Property 
with  an  actual  cash  value  of  $80,000  is 
destroyed  in  a  fire.  The  contractor 
charges  the  $50,000  of  the  loss  not 
covered  by  the  policy  to  insurance  costs 
for  contract  costing  purposes.  The 
practice  complies  with  the  requirement 
of  9904.416-50(a)(2).  However,  had  the 
contractor's  plan  been  to  make  a  self- 
insurance  charge  for  such  losses,  then 
any  difference  between  the  self- 
insurance  charge  and  actual  losses  in 
that  cost  accounting  period  would  not 
have  been  allocable  as  an  insurance 
cost. 

(g)  Contractor  G  is  preparing  to  enter 
into  a  Government  contract  to  produce 
explosive  devices.  The  contractor  is 
unable  to  purchase  adequate  insurance 
protection  and  must  act  as  a  self-insurer. 
There  is  a  significant  possibility  of  a 
ma)or  loss,  against  which  the 
Government  will  not  undertake  to 
indemnify  the  contractor.  The 
contractor,  therefore,  intends  to  make  a 
self-insurance  charge  for  this  exposure 
to  risk.  The  contractor  may,  in 
accordance  with  9904,416-50(a1(2)(i).  use 
data  obtained  from  other  contractors  or 
any  other  reasonable  method  of 


estimating  the  projected  average  loss  in 
order  to  determine  the  self-insurance 
charge. 

(h)  Contractor  H  purchases  liability 
insurance  for  all  of  its  motor  vehicles  in 
a  single,  company-wide  policy  which 
contains  a  $50,000  deductible  provision. 
However,  the  company's  management 
policy  provides  that  when  a  loss  is 
incurred  in  a  segment,  only  the  first 
$5,000  of  the  loss  will  be  charged  to  the 
segment;  the  balance  of  the  loss  will  be 
absorbed  at  the  home-office  level  and 
reallocated  among  all  segments. 
Because  the  risk  of  loss  is  dispersed 
among  many  physical  units  and  the 
maximum  potential  loss  per  occurrence 
is  limited,  the  actual  losses  in  any  cost 
accounting  period  may  be  expected  not 
to  differ  significantly  from  the  projected 
average  loss.  Therefore,  the  contractor 
intends  to  let  the  actual  losses  represent 
the  projected  average  loss  for  this 
exposure  to  risk.  An  analysis  of  the  loss 
experience  shows  that  many  past  losses 
exceeded  $5,000.  Contractor  H's  practice 
of  allocating  the  loss  in  excess  of  $5,000 
to  the  home  office  is  a  violation  of 
9904.416-50(b)(l).  The  limit  of  $5,000 
cannot  realistically  be  considered  a 
measure  of  a  "castastrophic"  loss  when 
losses  frequently  exceed  this  amount, 
and  the  use  of  a  limit  this  low  would 
obscure  segment  loss  experience. 

9904  416-fci      interpretation     Rese'vcci 

9904  416-62      Exempnor, 

None  for  this  Standard. 

9904.416-63    Effective  data. 

This  Standard  is  effective  as  of  April 
17. 1992.  Contractors  with  prior  CAS- 
covered  contracts  with  full  coverage 
shall  continue  this  Standard's 
applicability  upon  receipt  of  a  contract 
to  which  this  Standard  is  applicable.  For 
contractors  with  no  previous  contracts 
subject  to  this  Standard,  this  Standard 
shall  be  applied  beginning  with  the 
contractor's  next  full  fiscal  year 
beginning  after  the  receipt  of  a  contract 
to  which  this  Standard  is  applicable. 

9904  417     Cost  ot  money  as  an  eie^^en!  of 
the  cost  of  capital  »&»«ts  under 
construction 

9904,417-10     !  Reserved! 

9904.417-20     Purpose 

The  purpose  of  this  Cost  Accounting 
Standard  is  to  establish  criteria  for  the 
measurement  of  the  cost  of  money 
attributable  to  capital  assets  under 
construction,  fabrication,  or 
development  as  an  element  of  the  cost 
of  those  assets.  Consistent  application 
of  these  criteria  will  improve  cost 
measurement  by  providing  for 
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recognition  of  cost  of  contractor 
irvestmen;  :n  assets  under  construction, 

ar.i  w  !i  pr  ". :  Je  greater  uniformity  in 
acrour.t:r.g  for  as^et  acquisition  costs. 

9904.417-30     D«f1n(t)on». 

(a)  The  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard.  Other  terms  defined 
elsewhere  in  this  Part  99  shall  have  the 
meanings  ascribed  to  them  in  those 
definitions  unless  paragraph  (b)  of  this 
subsection,  requires  otherwise. 

(1)  Intangible  capital  asset  means  an 
asset  that  has  no  physical  substance, 
has  more  than  minimal  value,  and  is 
expected  to  be  held  by  an  enterprise  for 
continued  use  or  possession  beyond  the 
current  accounting  period  for  the 
benefits  it  yields. 

(2)  Tangible  capital  asset  means  an 
asset  that  has  physical  substance,  more 
than  minimal  value.  £ind  is  expected  to 
be  held  by  an  enterprise  for  continued 
use  of  possession  beyond  the  current 
accounting  period  for  the  services  it 
yields. 

(b)  The  following  modifications  of 
terms  defined  elsewhere  in  this  chapter 
99  are  applicable  to  this  Standard:  None. 

9904  4i''-40     Fundamentat  requ'rene^t 
The  cost  of  money  applicable  to  the 
investment  in  tangible  and  intangible 
capital  assets  being  constructed, 
fabricated,  or  developed  for  a 
contractor's  own  use  shall  be  included 
in  the  capitalized  acquisition  cost  of 
such  assets. 

9904.417-50     Technique*  tor  application. 

(a)  The  cost  of  money  for  an  asset 
shall  be  calculated  as  follows: 

(1)  The  cost  of  money  rate  used  shall 
be  based  on  interest  rates  determined 
by  the  Secretary  of  the  Treasury 
pursuant  to  Public  Law  92-41  (85  stat. 
97). 

(2)  A  representative  investment 
amount  shall  be  determined  each  cost 
accounting  period  for  each  capital  asset 
being  constructed,  fabricated,  or 
developed  giving  appropriate 
consideration  to  the  rate  at  which  costs 
of  construction  are  incurred. 

(3)  Other  methods  for  calculating  the 
cost  of  money  to  be  capitalized,  such  as 
*he  method  used  for  financial  accounhng 
and  reporting,  may  be  used,  provided 
the  resulting  amount  does  not  differ 
materially  from  the  amount  calculated 
by  use  of  paragraphs  (a)  (1)  and  (2)  of 
this  subsection. 

|b|  If  substantially  all  the  activities 
necessary  to  get  the  asset  ready  for  its 
intended  use  are  discontinued,  cost  of 
money  shall  not  be  capitalized  for  the 
period  of  discontinuance.  However,  if 
such  discontinuance  anses  out  of  causes 


beyond  the  control  and  without  the  fault 
or  negligence  of  the  contractor, 
cessation  of  cost  of  money  capitalization 
is  not  required. 

9904  417-60     Illustrations 

(a)  A  contractor  decided  to  build  a 
major  addition  to  this  plant  using  both 
his  own  labor  and  outside 
subcontractors.  It  took  13  months  to 
complete  the  building.  The  first  10 
months  of  the  construction  period  were 
in  one  cost  accounting  period.  At  the 
end  of  the  cost  accounting  period  the 
total  charges,  including  cost  of  money 
computed  in  accordance  with  9904.414. 
accumulated  in  the  construction-in- 
progress  account  for  this  project 
amounted  to  $750,000.  However,  most  of 
these  construction  costs  were  incurred 
towards  the  end  of  the  cost  accounting 
period.  In  developing  a  method  for 
determining  a  representative  investment 
amount,  appropriate  consideration  must 
be  given  to  the  rate  at  which  costs  have 
been  incurred  in  accordance  with 
9904.417-50(a)(2).  Therefore,  the 
contractor  averaged  the  10  month-end 
balances  and  determined  that  the 
average  investment  in  the  project  was 
$245,000.  Two  cost  of  money  rates  were 
in  effect  during  the  10-month  period; 
their  time-weighted  average  was 
determined  to  be  8.6  percent. 
Application  of  the  8.6  percent  rate  for 
ten-twelfths  of  a  year  to  the 
representative  balance  of  $245,000 
resulted  in  the  determination  that 
$17,448  should  be  added  to  the 
construction-in-progress  account  in 
recognition  of  the  cost  of  money  related 
to  this  project  in  its  first  cost  accounting 
period.  The  project  was  completed  with 
the  addition  of  $750,000  of  additional 
costs  during  the  first  3  months  of  the 
subsequent  cost  accounting  period.  The 
contractor  considered  the  3  month-end 
balances  (which  included  the  $17,558 
capitalized  cost  of  money  described  in 
the  preceding  paragraph)  and 
determined  that  the  representative 
balance  was  $1,234,000.  The  cost  of 
money  rate  in  effect  during  this  3-month 
period  was  7.75  percent.  Applying  the 
rate  of  7.75  percent  for  one-fourth  of  a 
year  to  the  balance  of  $1,234,000 
resulted  in  a  determination  that  $23,909 
should  be  added  to  the  construction-in- 
progress  account  in  recognition  of  the 
cost  of  money  while  under  construction 
in  the  second  cost  accounting  period. 
The  capitalized  project  was  put  into 
service  at  the  recognized  cost  of 
acquisition  of  $1,541,467  which  consists 
of  the  "regular"  costs  of  $1,500,000  plus 
$17,558  and  $23,909  cost  of  money  TTiis 
practice  is  in  accordance  with  9904.417- 
50(a)  and  other  applicable  provisions  of 
the  Standard. 


Note:  An  ahemative  technique  would  be  to 
rutike  spparate  calculations,  using  an 
appropriate  investment  amount  and  cost  of 
money  rate,  for  each  month.  The  sum  of  the 
monthly  cost  of  money  amounts  could  be 
entered  in  the  consiruclion-m-progress 
account  once  each  cost  accounting  period. 

(b)  A  contractor  built  a  major  addition 
with  identical  basic  data  to  those 
described  in  9904  417-60;al  except  that 
the  costs  were  incurred  at  a  fairly 
uniform  rate  throughout  the  period. 
Because  of  the  pattern  of  cost 
incurrence,  the  contractor  used 
beginning  and  ending  balances  of  the 
cost  accounting  period  to  find  the 
representative  amounts.  For  the  first 
cost  accounting  period  the 
representative  investment  amount  was 
the  average  of  the  beginning  and  ending 
balances  (zero  and  $750,000),  or 
S375.0OO,  Application  of  the  average 
interest  rate  of  8.6  percent  for  ten- 
twelfths  of  a  year  resulted  in  the 
determination  that  $26,875  should  be 
added  to  the  construction-in-progress 
account  in  recognition  of  the  cost  of 
money  related  to  this  project  in  its  first 
cost  accounting  period.  During  the 
subsequent  3  months  the  contractor 
used  the  representative  balance  of 
$1,151,875,  derived  by  averaging  the 
beginning  balance  of  $776,875  ($750,000 
"regular"  cost  plus  the  $26,875  imputed 
cost  from  the  prior  period)  and  the 
balance  at  the  end,  $1,526,875.  Applying 
the  7.75  percent  cost  of  money  rate  to 
this  balance  for  a  3-month  period 
resulted  in  a  determination  that  $22,317 
should  be  added  to  the  construction-in- 
progress  account  in  recognition  of  the 
cost  of  money  while  under  construction 
in  the  second  cost  accounting  penod. 
The  capitalized  pro)ect  was  put  into 
service  at  the  recognized  cost  of 
acquisition  of  $1,549,192  which  consists 
of  the  "regular"  costs  of  Si. 500. 000  plus 
$26,875  and  $22,317  imputed  cost  of 
money  This  practice  is  in  accordance 
with  9904,417-50(a)  and  other  applicable 
provisions  of  the  Standard. 

Note:  If  this  contractor,  acting  in 
accordance  with  established  Standards  for 
Hnancial  accounting,  allocated  a  portion  of  its 
paid  interest  expense  to  this  construction 
project  and  the  resultant  acquisition  cost  for 
rinanciai  reporting  purposes  was  not 
materially  different  from  $1.549.:92.  the 
contractor  could,  in  accordance  with 
'^)04.417-5O(a](iii),  use  the  same  acquisition 
cist  fur  contract  costing  purposes. 

9904.417-61     lnterprttation.[  Reserved  1 

9904.417-62    Exemption. 
None  for  this  Standard. 
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9904.417-63    Effective  date. 

This  Standard  is  effective  as  of  Apnl 
17,  1992.  Contractors  with  pnor  CAS- 
covered  contracts  with  full  coverage 
shall  continue  this  Standard's 
applicability  upon  receipt  of  a  contract 
to  which  this  Standard  is  applicable.  For 
contractors  with  no  previous  contracts 
subject  to  this  Standard,  this  Standard 
shall  be  applied  beginning  with  the 
contractors  next  full  fiscal  year 
beginning  after  the  receipt  of  a  contract 
to  which  this  Standard  is  applicable. 


9904.418 
costs. 


Allocation  of  direct  and  Indirect 


9904.418-10    1  Reserved  J 

9904.41-3-20     Purpose. 

The  purpose  of  this  Cost  Accounting 
Standard  is  to  provide  for  consistent 
determination  of  direct  and  indirect 
costs;  to  provide  criteria  for  the 
accumulation  of  indirect  costs,  including 
service  center  and  overhead  costs,  m 
indirect  cost  pools;  and.  to  provide 
guidance  relating  to  the  selection  of 
allocation  measures  based  on  the 
beneficial  or  causal  relationship 
between  an  indirect  cost  pool  and  cost 
objectives.  Consistent  application  of 
these  criteria  and  guidance  will  improve 
classification  of  costs  as  direct  and 
indirect  and  the  allocation  of  indirect 
costs. 

9904.418-30    Definittons. 

(a)  The  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard.  Other  terms  defined 
elsewhere  m  this  chapter  99  shall  have 
the  meanings  ascribed  to  them  in  those 
definitions  unless  paragraph  (b)  of  this 
subsection,  requires  otherwise. 

(1)  Allocate  means  to  assign  an  item 
of  cost,  or  a  group  of  items  of  cost,  to 
one  or  more  cost  objectives.  This  term 
includes  both  direct  assignment  of  cost 
and  the  reassignment  of  a  share  from  an 
indirect  cost  pool. 

(2)  Direct  cost  means  any  cost  which 
is  identified  specifically  with  a 
particular  final  cost  objective.  Direct 
costs  ai-e  not  limited  to  item.s  which  are 
incorporated  in  the  end  product  as 
material  or  labor.  Costs  identified 
specifically  with  a  contract  are  direct 
costs  of  that  contract.  All  costs 
identified  specifically  with  other  final 
cost  objectives  of  the  contractor  are 
direct  costs  of  those  cost  objectives. 

(3)  Indirect  cost  means  any  cost  not 
directly  identified  with  a  single  final 
cost  objective,  but  identified  with  two  or 
more  final  cost  objectives  or  with  at 
least  one  intermediate  cost  objective. 

(4)  Indirect  cost  pool  means  a 
grouping  of  incurred  costs  identified 
with  two  or  more  cost  objectives  but  not 


identified  specifically  with  any  final  cost 
objective. 

(b)  The  following  modifications  of 
terms  defined  elsewhere  m  this  chapter 
99  are  applicable  to  this  Standard,  Nune 

9904.418-40     Fundamental  requirements. 

(a)  A  business  unit  shall  have  a 
written  statement  of  accounting  policies 
and  practices  for  classifying  costs  as 
direct  or  indirect  which  shall  be 
consistently  applied 

(b)  Indirect  costs  shall  be 
accumulated  in  indirect  cost  pools 
which  are  homoaeneous. 

(c)  Pooled  costs  shall  be  allocated  to 
cost  objectives  in  reasonable  proportion 
to  the  beneficial  or  causal  relationship 
of  the  pooled  costs  to  cost  objectives  as 
follows; 

(1)  If  a  matenal  amount  of  the  costs 
included  in  a  cost  pool  are  costs  of 
management  or  supervision  of  activities 
involving  direct  labor  or  direct  matenal 
costs,  resource  consumption  cannc^t  be 
specifically  identified  with  cost 
objectives.  In  that  circumstance,  a  base 
shall  be  used  which  is  representddve  of 
the  activity  being  managed  or 
supervised. 

(2)  If  the  cost  pool  does  not  contain  a 
matenal  amount  of  the  costs  of 
management  or  supervision  of  activities 
involving  dirt>ct  labor  or  direct  matenal 
costs,  resource  consumption  can  be 
specifically  identified  with  cost 
objectives.  The  pooled  cost  shall  be 
allocated  based  on  the  specific 
identifiability  of  resource  consumption 
with  cost  objectives  by  means  of  one  of 
the  following  allocation  bases: 

(i)  A  resource  consumption  measure, 

(li)  An  output  measure,  or 

|ru)  A  surrogate  that  is  representative 
of  resources  consumed 
The  base  shall  be  selected  in 
accoidance  with  the  criteria  set  out  in 
9904  418-50(e]. 

(d)  To  the  extent  that  any  cost 
allocations  are  required  by  the 
provisions  of  other  Cost  Accounting 
Standards,  such  allocations  are  not 
subject  to  the  provisions  of  this 
Standard. 

(e)  This  Standard  does  not  cover 
accounting  for  the  costs  of  special 
facilities  where  such  costs  are 
accounted  for  in  separate  indirect  cost 
pools, 

9904.418-50    Techniques  tor  appUcafion. 

(a)  Determination  of  dires!  cost  and 
indirect  cost.  (1)  The  business  units 
written  policy  classifying  costs  as  direct 
or  indirect  shall  be  in  conformity  with 
the  requirements  of  this  Standard. 

(2)  In  accounting  for  direct  costs  a 
business  unit  shall  use  actual  costs, 
except  that — 


(i)  Standard  costs  for  material  and 
labor  may  be  used  as  provided  in 
9904.407;  or 

(ii)  An  average  cost  or  pre-established 
rate  for  labor  may  be  used  provided  that 

(A)  The  functions  performed  are  not 
materially  disparate  and  employees 
involved  are  interchangeable  with 
respect  to  the  functions  performed,  or 

(B)  The  functions  performed  are 
materially  disparate  but  the  employees 
involved  either  all  work  in  a  single 
production  unit  yielding  homogeneous 
outputs,  or  perform  their  respective 
functions  as  an  integral  team. 
Whenever  average  cost  or  pre- 
established  rates  for  labor  are  used,  the 
variances,  if  material,  shall  be  disposed 
of  at  least  annually  by  allocation  to  cost 
objectives  in  proportion  to  the  costs 
previously  allocated  to  these  cost 
objectives. 

(3)  Labor  or  material  costs  identified 
specifically  with  one  of  the  particular 
cost  objectives  listed  in  paragraph  (d)(3) 
of  this  subsection  shall  be  accounted  for 
as  direct  labor  or  direct  material  costs. 

(b)  Homogeneous  indirect  cost  pools. 
(1)  An  indirect  cost  pool  is  homogeneous 
if  each  significant  activity  whose  costs 
are  included  therein  has  the  same  or  a 
similar  beneficial  or  causal  relationship 
to  cost  objectives  as  the  other  activities 
whose  costs  are  included  in  the  cost 
pool.  It  is  also  homogeneous  if  the 
allocation  of  the  costs  of  the  activities 
included  in  the  cost  pool  result  in  an 
allocation  to  cost  objectives  which  is  not 
materially  different  from  the  allocation 
that  would  result  if  the  costs  of  the 
activities  were  allocated  separately. 

(2)  An  indirect  cost  pool  is  not 
homogeneous  if  the  costs  of  all 
significant  activities  in  the  cost  pool  do 
not  have  the  same  or  a  similar  beneficial 
or  causal  relationship  to  cost  objectives 
and,  if  the  costs  were  allocated 
separately,  the  resulting  allocation 
would  be  materially  different.  The 
determination  of  materaility  shall  be 
made  using  the  criteria  provided  in 
9903.305. 

(3)  A  homogeneous  indirect  cost  pool 
shall  include  all  indirect  costs  identified 
with  the  activity  to  which  the  pool 
relates. 

(c)  Change  in  Allocation  Base.  No 
change  in  an  existing  indirect  cost  pool 
allocation  base  is  required  if  the 
allocation  resulting  from  the  existing 
base  does  not  differ  materially  from  the 
allocation  that  results  from  the  use  of 
the  base  determined  to  be  most 
appropriate  in  accordance  with  the 
criteria  set  forth  in  paragraphs  (d)  and 
(e)  of  this  subsection.  The  determination 
of  materiality  shall  be  made  using  the  . 
criteria  provided  in  Subpart  9903.305. 
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(d)  Allocation  measures  for  an 
indirect  cost  pool  which  includes  a 
material  amount  of  the  costs  of 
management  or  supervision  of  activities 
involving  direct  labor  or  direct  material 
costs.  (1)  The  costs  of  the  management 
or  supervision  of  activities  involving 
direct  labor  or  direct  material  costs  do 
not  have  a  direct  and  definitive 
relationship  to  the  benefiting  cost 
objectives  and  cannot  be  allocated  on 
measures  of  a  specific  beneficial  or 
causal  relationship.  In  that 
circumstance,  the  base  selected  to 
measure  the  allocation  of  the  pooled 
costs  to  cost  objectives  shall  be  a  base 
representative  of  the  activity  being 
managed  or  supervised. 

(2)  The  base  used  to  represent  the 
activity  being  managed  or  supervised 
shall  be  determined  by  the  application 
of  the  criteria  below.  All  significant 
elements  of  the  selected  base  shall  be 
included. 

(i)  A  direct  labor  hour  base  or  direct 
labor  cost  base  shall  be  used,  whichever 
in  the  aggregate  is  more  likely  to  vary  in 
proportion  to  the  costs  included  in  the 
cost  pool  being  allocated,  except  that: 

(li)  A  machine-hour  base  is 
appropriate  if  the  costs  in  the  cost  pool 
are  compnsed  predominantly  of  facility- 
related  costs,  such  as  depreciation, 
maintenance,  and  utilities;  or 

(iii)  A  units-of-production  base  is 
appropriate  if  there  is  common 
production  of  comparable  units;  or 

(iv)  A  material  cost  base  is 
appropriate  if  the  activity  being 
managed  or  supervised  is  a  material- 
related  activity. 

(3)  Indirect  cost  pools  which  include 
material  amounts  of  the  costs  of 
management  or  supervision  of  activities 
involving  direct  labor  or  direct  material 
costs  shall  be  allocated  to: 

(i)  Final  cost  objectives; 

{iil  Goods  produced  for  stock  or 
product  inventory; 

(iil)  Independent  research  and 
development  and  bid  and  proposal 
projects; 

(iv)  Cost  centers  used  to  accumulate 
costs  identified  with  a  process  cost 
system  (i.e.,  process  cost  centers); 

(v)  Goods  or  services  produced  or 
acquired  for  other  segments  of  the 
contractor  and  for  other  cost  objectives 
of  a  business  unit;  and 

(vi)  Self-construction,  fabrication, 
betterment,  improvement,  or  installation 
of  tangible  capital  assets. 

(e)  Allocation  measures  for  indirect 
cost  pools  that  do  not  include  material 
amounts  of  the  costs  of  management  or 
supervision  of  activities  involving  direct 
labor  or  direct  material  costs. 
Homogeneous  indirect  cost  pools  of  this 
type  have  a  direct  and  definitive 

I 


relationship  between  the  activities  in  the 
pool  and  benefiting  cost  objectives.  The 
pooled  costs  shall  be  allocated  using  an 
appropriate  measure  of  resource 
consumption.  This  determination  shall 
be  made  in  accordance  with  the 
following  criteria  taking  into 
consideration  the  individual 
circumstances: 

(1)  The  best  representation  of  the 
'beneficial  or  causal  relationship 
between  an  indirect  cost  pool  and  the 
benefiting  cost  objectives  is  a  measure 
of  resource  consumption  of  the  activities 
of  the  indirect  cost  pool. 

(2)(i)  If  consumption  measures  are 
unavailable  or  impractical  to  ascertain, 
the  next  best  representation  of  the 
benefical  or  causal  relationship  for 
allocation  is  a  measure  of  the  output  of 
the  activities  of  the  indirect  cost  pool. 
Thus,  the  output  is  substituted  for  a 
direct  measure  of  the  consumption  of 
resources. 

(ii)  The  use  of  the  basic  unit  of  output 
will  not  reflect  the  proportional 
consumption  of  resources  in 
circumstances  in  which  the  level  of 
resource  consumption  varies  among  the 
UH'ts  of  output  produced.  Where  a 
material  difference  will  result,  either  the 
output  measure  shall  be  modified  or 
more  than  one  output  measure  shall  be 
used  to  reflect  the  resources  consumed 
to  perform  the  activity. 

(3)  If  neither  resources  consumed  nor 
output  of  the  activities  can  be  measured 
practically,  a  surrogate  that  varies  in 
proportion  to  the  services  received  shall 
be  used  to  measure  the  resources 
consumed.  Generally,  such  surrogates 
measure  the  activity  of  the  cost 
objectives  receiving  the  service. 

(4)  Allocation  of  indirect  cost  pools 
which  benefit  one  another  may  be 
accofnplished  by  use  of; 

(i)  The  cross-allocation  (reciprocal) 
method, 
(ii)  The  sequential  method,  or 
(iii)  Another  method  the  results  of 
which  approximate  those  achieved  by 
either  of  the  methods  in  subdivisions 
(e)(4)(i)  or  (e)(4)(ii)  of  this  subsection. 

(5)  Where  the  activities  represented 
by  an  indirect  cost  pool  provide  services 
to  two  or  more  cost  objectives 
simultaneously,  the  cost  of  such  services 
shall  be  prorated  between  or  among  the 
cost  objectives  in  reasonable  proportion 
to  the  beneficial  or  causal  relationship 
between  the  services  and  the  cost 
objectives. 

(f)  Special  allocation.  Where  a 
particular  cost  objective  in  relation  to 
other  cost  objectives  receives 
significantly  more  or  less  benefit  from 
an  indirect  cost  pool  than  would  be 
reflected  by  the  allocation  of  such  costs 
using  a  base  determined  pursuant  to 


paragraphs  (d)  and  (e)  of  this 
subsection,  the  Government  and 
contractor  ma\  agree  to  a  special 
allocation  from  that  indirect  cost  pool  to 
the  particular  cost  objective 
commensurate  with  the  benefits 
received.  The  amount  of  a  special 
allocation  to  any  such  cost  objective 
made  pursuant  to  such  an  agreement 
shall  be  excluded  from  the  indirect  cost 
pool  and  the  particular  cost  objective's 
allocation  base  data  shall  be  excluded 
from  the  base  used  to  allocate  the  pool. 

(g)  Use  of  preestablished  rates  for 
indirect  costs.  (1)  Preestablished  rates. 
based  on  either  forecasted  actual  or 
standard  cost,  may  be  used  in  allocating 
an  indirect  cost  pool 

(2)  Preestablished  rates  shall  reflect 
the  costs  and  activities  anticipated  for 
the  cost  accounting  period  except  as 
provided  in  paragraph  (g)(3)  of  this 
subsection  Such  preestablished  rates 
shall  be  reviewed  at  least  annually,  and 
revised  as  necessary  to  reflect  the 
anticipated  conditions. 

(3)  The  contracting  parties  may  agree 
on  preestablished  rates  which  are  not 
based  on  costs  and  activities  anticipated 
for  a  cost  accounting  period.  The 
contractor  shall  have  and  consistently 
apply  written  policies  for  the 
establishment  of  these  rates. 

(4)  Under  paragraphs  (g)  (2)  and  (3)  of 
this  subsection  where  variances  of  a 
cost  accounting  period  are  material. 
these  variances  shall  be  disposed  of  by 
allocating  them  to  cost  objectives  in 
proportion  to  the  costs  previously 
allocated  to  these  cost  objectives  by  use 
of  the  preestablished  rates. 

(5)  If  pref'stablished  rates  are  revised 
during  H  cos!  accounting  period  and  if 
the  variances  accumulated  to  the  time  of 
the  revision  are  significant,  the  costs 
allocated  to  that  time  shall  be  adjusted 
to  the  amounts  which  would  have  been 
allocated  using  the  revised 
preestablished  rates. 

9904  418-60     Illustrations. 

(a]  Business  Unit  A  has  various 
classifications  of  engineers  whose  time 
is  spent  in  working  directly  on  the 
production  of  the  goods  or  services 
called  for  by  contracts  and  other  final 
cost  objectives.  In  keeping  with  its 
written  policy,  detailed  time  records  are 
kept  of  the  hours  worked  by  these 
engineers,  showing  the  job/account 
numbers  representing  various  cost 
objectives.  On  the  basis  of  these 
detailed  time  records.  Unit  A  allocates 
the  labor  costs  of  these  engineers  as 
direct  labor  costs  of  final  cost 
objectives.  This  practice  '?  in 
accordance  with  the  requirements  of 
9904.418-50iaKl). 
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(b)  Business  Unit  B  has  a  fabrication 
department,  employees  of  which 
perform  various  functions  on  units  of  the 
work-in-process  of  multiple  final  cost 
objectives.  These  employees  are 
grouped  by  labor  skills  and  are 
interchangeable  within  the  skill 
grouping.  The  average  wage  rate  for 
each  group  is  multiplied  by  the  hours 
worked  on  each  cost  objective  by 
employees  in  that  group.  The  contractor 
classifies  these  costs  as  direct  labor 
costs  of  each  final  cost  objective.  This 
cost  accounting  treatment  is  in 
accordance  with  the  provisions  of 
9904,418-50(a)(2)(ii)(B). 

(c)  Business  Unit  C  accumulates  the 
costs  relating  to  building  ownership, 
maintenance,  and  utility  into  one 
indirect  cost  pool  designated 
"Occupancy  Costs"  for  allocation  to 
cost  objectives.  Each  of  these  ectivites 
has  the  same  or  a  similar  beneficial  or 
causal  relationship  to  the  cost  objectives 
occupying  a  space.  Unit  C's  practice  is 
in  conformance  with  the  provisions  of 
990-4,418-.50fb)(l). 

(d)  Business  Unit  D  includes  the 
indirect  costs  of  machining  and 
assembling  activities  in  a  single 
manufactunng  overhead  pool.  The 
machining  actu  ity  does  not  have  the 
same  or  similar  beneficial  or  causal 
relationship  to  cost  objectives  as  the 
assembling  activity.  Also,  the  allocation 
of  the  cost  of  the  m.achming  activity  to 
cost  objectives  would  be  significantly 
different  if  allocated  separately  from  the 
cost  of  the  assembling  activity  Unit  D's 
single  manufacturing  overhead  pool  is 
not  homogeneous  in  accordance  with 
the  provisions  of  9904.418-50(b).  and 
separate  pools  must  be  established  m 
accordance  with  9904.418-40fb) 

(e)  In  accordance  with  9904.418- 
50(b)(3),  Business  Unit  E  includes  all  the 
cos1  of  occupancy  in  an  indirect  cost 
pool.  In  selecting  an  allocation  measure 
for  this  indirect  cost  pool,  the  contractor 
establishes  that  it  is  impractical  to 
ascertain  a  measurement  of  the 
consumption  of  resources  in  relation  to 
the  use  of  facilities  by  individual  cost 
objectives.  An  output  base,  the  number 
of  square  feet  of  space  provided  to 
users,  can  be  measured  practically; 
however,  the  cost  to  provide  facilities  is 
significantly  different  for  various  types 
of  facilities  such  as  warehouse,  factory, 
and  office  and  each  type  of  facility 
requires  a  different  level  of  resource 
consumption  to  provide  the  same 
number  of  square  feet  of  usable  space 
Allocation  on  a  basic  unit  measure  of 
square  feet  of  space  occupied  will  not 
adequately  reflect  the  proportional 
consumption  of  resources.  Unit  E 
establishes  a  weighted  square  foot 


measure  for  allocating  occupancy  costs, 

which  reflects  the  different  levels  of 
resource  consumption  required  to 
provide  the  different  types  of  facilities. 
This  practice  is  in  conformance  with 
provisions  of  9904,418-50(e)(2)(ii). 

(f]  Business  Unit  F  has  an  indirect  cost 
pool  containing  a  significant  amount  of 
m.aterial-related  costs.  The  contractor 
allocates  these  costs  between  his 
machining  overhead  cost  pool  and  his 
assembly  overhead  cost  pool.  The 
business  unit  finds  it  impractical  to  use 
an  allocation  measure  based  on  either 
consumption  or  output.  The  business 
unit  selects  a  dollars  of  matenal-issued 
base  which  vanes  in  proportion  lo  the 
services  rendered.  The  dollars  of 
material-issued  base  is  a  surrogate  base 
which  conforms  lo  the  provisions  of 
9904,41&-50(p)(3). 

Ig)  Business  Unit  G  has  a  machining 
activity  for  which  it  develops  a  separate 
overhead  rate,  using  direct  labor  cost  as 
the  allocation  base.  The  machining 
activity  occasionally  does  significjint 
amounts  of  work  for  other  activities  of 
the  business  unit.  The  labor  used  m 
doing  the  work  for  other  activities  is  of 
the  same  nature  as  that  used  for 
contract  work.  However,  the  machining 
labor  for  other  activities  is  not  included 
in  the  base  used  to  allocate  the 
overhead  costs  of  the  machining 
activity.  This  practice  is  not  in 
conformance  with  9904  418-50{d)(2). 
Unit  G  must  include  the  cost  oflabor 
doing  work  for  the  other  activities  in  the 
allocation  base  for  the  machining 
activity  indirect  cost  pool, 

(h!  Business  Unit  H  accounts  for  the 
costs  of  company  aircraft  in  a  separate 
homogeneous  indirect  cost  pool  and 
allocates  the  cost  to  benefiting  cost 
objectives  using  flight  hours.  Unit  H 
prorates  the  cost  of  a  single  flight 
between  benefiting  cost  objectives 
whenever  simultaneous  services  have 
been  rendered.  Manager  of  Contract  2 
learns  of  the  trip  and  goes  along  with 
Manager  of  Contract  1,  Unit  H  prorates 
the  cost  of  the  tnp  between  Contract  1 
and  Contract  2.  This  practice  is  in 
conformance  with  the  provision  of 
«^>4,418-50(e)(,51 

|i)  Dunng  a  cost  accounting  pf-riod. 
Business  Unit  1  allocates  the  cost  of  its 
flight  services  indirect  cost  pool  to  other 
indirect  cost  pools  and  final  cost 
ob)ectives  using  a  preestablished  rate. 
The  preestablished  rate  is  based  on  an 
estimate  of  the  actual  costs  and  activity 
for  the  cost  accounting  period.  For  the 
cost  accounting  penod.  Unit  I 
establishes  a  rate  of  $200  per  hour  for 
use  of  the  flight  services  activity  In 
March,  the  contractor's  operating 
environment  changes  significantly:  the 


contractor  now  expects  a  significant 
increase  in  the  cost  of  this  activity 
during  the  remainder  of  the  year.  Unit  I 
estimates  the  rate  for  the  entire  cost 
accounting  period  to  be  $240  an  hour. 
Pursuant  to  the  provisions  of  9904.418- 
50(g)(4).  the  Business  Unit  may  revise  its 
rate  to  the  expected  $240  an  hour.  If  the 
accumulated  variances  are  significant, 
the  business  unit  must  also  adjust  the 
costs  previously  allocated  to  reflect  the 
revised  rates. 

9904,4 18-*  1     lr>terpretatK)n  '  Re»«rv*<i 

9904.4 1&-62     Eiemptvon*. 

This  Standard  shall  not  apply  to 
contracts  and  grants  with  state,  local, 
and  Federally  recognized  Indian  tribal 

ti:vprr.mpnfs 

9W4  4ig-€3     Effe<if,«e  aaie. 

I".  IS.  SihrKLiio  ,»  fiffi, live  as  of  April 
17,  1992.  Contractors  with  prior  CAS- 
covered  contracts  with  full  coverage 
shall  continue  this  Standard's 
applicability  upon  receipt  of  a  contract 
to  which  this  Standard  is  applicable.  For 
contractors  with  no  previous  contracts 
subject  to  this  Standard,  this  Standard 
shall  be  applied  begining  with  the 
contractor's  second  full  fiscal  year 
beginning  after  the  receipt  of  a  contract 
to  which  this  Standard  is  applicable. 

9904  4?0     Accounting  for  tr>d«>per>cJent 
research  and  ci«v«>op*T»*nt  costs  »rx)  bkl 
ar>d  proposal  co*t» 

9904,420-10     i  Reserved 

9904,420-70     Purpose. 

The  purpose  of  itus  Cost  Accounting 
Standard  is  to  provide  criteria  for  the 
accumulation  of  independent  research 
and  development  costs  and  bid  and 
proposal  costs  and  for  the  allocation  of 
such  costs  to  cost  objectives  based  on 
the  beneficial  or  causal  relationship 
between  such  costs  and  cost  objectives. 
Consistent  application  of  these  criteria 
will  improve  cost  allocation. 

9904,420-30     [>efir«t>ons 

(a)  The  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard.  Other  terms  defined 
elsewhere  in  this  Chapter  99  shall  have 
the  meanings  ascribed  to  them  in  those 
definitions  unless  paragraph  (b)  of  this 
subsection,  requires  otherwise. 

(1)  Allocate  means  to  assign  an  item 
of  cost,  or  a  group  of  items  of  cost,  to 
one  or  more  cost  objectives.  This  term 
includes  both  direct  assignment  of  cost 
and  the  reassignment  of  a  share  from  an 
indirect  cost  pool. 

(2)  Bid  and  proposal  (B&-P)  cost  means 
the  cost  incurred  in  preparing,' 
su'bmitting.  or  supporting  any  bid  or 
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proposal  which  effort  is  neither 
spcrso-ed  by  a  grant,  nor  required  in  the 
performance  of  a  contract. 

(3)  Business  unit  means  any  segment 
of  an  organization,  or  an  entire  business 
organization  which  is  not  divided  into 
segments. 

(4)  General  and  administrative  (GBA) 
expense  means  any  management, 
financial,  and  other  expenses  which  is 
incurred  by  or  allocated  to  a  business 
unit  and  which  is  for  the  general 
management  and  administration  of  the 
business  unit  as  a  whole.  G&A  expense 
does  not  include  those  management 
expenses  whose  beneficial  or  causal 
relationship  to  cost  objectives  can  be 
more  directly  measured  by  a  base  other 
than  a  cost  input  base  representing  the 
total  activity  of  a  business  unit  during  a 
cost  accounting  period. 

(5)  Honr.e  office  means  an  office 
responsible  for  directing  or  managing 
*wo  or  more,  but  not  necessarily  all, 
segments  of  an  organization.  It  typically 
establishes  pohcy  for,  and  provides 
guidance  to  the  segments  in  their 
operations.  It  usually  performs 
management,  supervisory,  or 
administrative  functions,  and  may  also 
perform  service  functions  in  support  of 
tne  operanons  of  the  various  segments. 
A.",  organization  which  has  intermediate 
levels,  such  as  groups,  may  have  several 
home  offices  which  report  to  a  common 
home  office.  An  intermediate 
organization  may  be  both  a  segment  and 
a  home  office. 

(6)  Independent  research  and 
development  means  the  cost  of  effort 
which  is  neither  sponsored  by  a  grant. 
nor  required  in  the  performance  of  a 
contract,  and  which  falls  within  any  of 
the  following  three  areas: 

(i)  Basic  and  applied  research, 
(ii)  Development,  and 
(iii)  Systems  and  other  concept 
formulation  studies. 

(7)  Indirect  cost  means  any  cost  not 
directly  identified  with  a  single  final 
cost  objective,  but  identified  with  two  or 
more  final  cost  objectives  or  with  at 
least  one  intermediate  cost  objective. 

(8)  Segment  means  one  of  two  or  more 
divisions,  product  departments,  plants. 
or  other  subdivisions  of  an  organization 
reporting  directly  to  a  home  office, 
usually  identified  with  responsibility  for 
profit  and/or  producing  a  product  or 
service  The  term  includes  Government- 
owned  contractor-operated  (COCO) 
facilities,  and  joint  ventures  and 
subsidiaries  (domestic  and  foreign)  in 
which  the  organization  has  a  majority 
ownership.  The  term  also  includes  those 
loint  ventures  and  subsidiaries 
(domestic  and  foreign)  in  which  the 
organizations  has  less  than  a  majority  of 


ownership,  but  over  which  it  exercises 
control. 

(b)  The  following  modifications  of 
terms  defined  elsewhere  in  this  Chapter 
99  are  applicable  to  this  Standard:  None. 

9904.420-40    Fundamental  requirement. 

(a)  The  basic  unit  for  the  identification 
and  accumulation  of  Independent 
Research  and  Development  (IR&D)  and 
Bid  and  Proposal  (B&P)  costs  shall  be 
the  individual  IR&D  or  B&P  project. 

(b)  The  IR&D  and  B&P  project  costs 
shall  consist  of  all  allocable  costs, 
except  business  unit  general  and 
administrative  expenses. 

(c)  The  IR&D  and  B&P  cost  pools 
consist  of  all  IR&D  and  B&P  project 
costs  and  other  allocable  costs,  except 
business  unit  general  and  administrative 
expenses. 

(d)  The  IR&D  and  B&P  cost  pools  of  a 
home  office  shall  be  allocated  to 
segments  on  the  basis  of  the  beneficial 
or  causal  relationship  between  the  IR&D 
and  B&P  costs  and  the  segments 
reporting  to  that  home  office. 

(e)  The  IR&D  and  B&P  cost  pools  of  a 
business  unit  shall  be  allocated  to  the 
final  cost  objectives  of  that  business 
unit  on  the  basis  of  the  beneficial  or 
causal  relationship  between  the  IR&D 
and  B&P  costs  and  the  final  cost 
objectives. 

(f)(1)  The  B&P  costs  incurred  in  a  cost 
accounting  period  shall  not  be  assigned 
to  any  other  cost  accounting  period. 

(2)  The  IR&D  costs  incurred  in  a  cost 
accounting  period  shall  not  be  assigned 
to  any  other  cost  accounting  period, 
except  as  may  be  permitted  pursuant  to 
provisions  of  existing  laws,  regulations, 
and  other  controlling  factors. 

9904.420-50    Techniques  for  application. 

(a)  The  IR&D  and  B&P  project  costs 
shall  include  (1)  costs,  which  if  incurred 
in  like  circumstances  for  a  final  cost 
objective,  would  be  treated  as  direct 
costs  of  that  final  cost  objective,  and  (2) 
the  overhead  costs  of  productive 
activities  and  other  indirect  costs 
related  to  the  project  based  on  the 
contractor's  cost  accounting  practice  or 
applicable  Cost  Accounting  Standards 
for  allocation  of  indirect  costs. 

(b)  The  IR&D  and  B&P  cost  pools  for  a 
segment  consist  of  the  project  costs  plus 
allocable  home  office  IR&D  and  B&P 
costs. 

(c)  When  the  costs  of  individual  IR&D 
or  B&P  efforts  are  not  material  in 
amount,  these  costs  may  be 
accumulated  in  one  or  more  project{s) 
within  each  of  these  two  types  of  effort. 

(d)  The  costs  of  any  work  performed 
by  one  segment  for  another  segment 
shall  not  be  treated  as  IR&D  costs  or 
B&P  costs  of  the  performing  segment 


unless  the  work  is  a  part  of  an  IR&D  or 
B&P  project  of  the  performing  segment. 
If  such  work  is  part  of  a  performing 
segment's  IRfkD  or  B&P  project,  the 
project  will  be  transferred  to  the  home 
office  to  be  allocated  in  accordance  with 
paragraph  (e)  of  this  subsection. 

(e)  The  costs  of  IR&D  and  B&P 
projects  accumulated  at  a  home  office 
shall  be  allocated  to  its  segments  as 
follows: 

(1)  Projects  which  can  be  identified 
with  a  specific  segmentfs)  shall  have 
their  costs  allocated  to  such  segment(s). 

(2)  The  costs  of  all  other  IR&D  and 
B&P  projects  shall  be  allocated  among 
a!!  segments  by  means  of  the  same  base 
used  by  the  company  to  allocate  its 
residual  expenses  in  accordance  with 
9904.403:  provided,  however,  where  a 
particular  segment  receives  significantly 
more  or  less  benefit  from  the  IR&D  or 
B&P  costs  than  would  be  reflected  by 
the  allocation  of  such  costs  to  the 
segment  by  the  base,  the  Government 
and  the  contractor  may  agree  to  a 
special  allocation  of  the  IR&D  or  B&P 
costs  to  such  segment  commensurate 
with  the  benefits  received.  The  amount 
of  a  special  allocation  to  any  segment 
made  pursuant  to  such  an  agreement 
shall  be  excluded  from  the  IR&D  and 
B&P  cost  pools  to  be  allocated  to  other 
segments  and  the  base  data  of  any  such 
segment  shall  be  excluded  from  the  base 
used  to  allocate  these  pools. 

(f)  The  costs  of  IR&D  and  B&P  projects 
accumulated  at  a  business  unit  shall  be 
allocated  to  cost  objectives  as  follows: 

(1 )  Where  costs  of  any  IR&D  or  B&P 
project  benefit  more  than  one  segment 
of  the  organization,  the  amounts  to  be 
allocated  to  each  segment  shall  be 
determined  in  accordance  with 
paragraph  (e)  of  this  subsection. 

(2)  The  IR&D  and  B&P  cost  pools 
which  are  not  allocated  under 
subparagraph  (0(1)  of  this  subsection, 
shall  be  allocated  to  all  final  cost 
objectives  of  the  business  unit  by  means 
of  the  same  base  used  by  the  business 
unit  to  allocate  its  general  and 
administrative  expenses  in  accordance 
with  9904.410-50;  provided,  however, 
where  a  particular  final  cost  objective 
receives  significantly  more  or  less 
benefit  from  IR&D  or  B&P  cost  than 
would  be  reflected  by  the  allocation  of 
such  costs  the  Government  and  the 
contractor  may  agree  to  a  special 
allocation  of  the  IR&D  or  B&P  costs  to 
such  final  cost  objective  commensurate 
with  the  benefits  received.  The  amount 
of  special  allocation  to  any  such  final 
cost  objective  made  pursuant  to  such  an 
agreement  shall  be  excluded  from  the 
IR&D  and  B&P  cost  pools  to  be  allocated 
to  other  final  cost  objectives  and  the 
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particular  final  cost  objective's  base 
data  shall  be  excluded  from  the  base 
used  to  allocate  these  pools, 

(g]  Notwithstanding  the  provisions  of 
paragraph  id),  (el  or  (fl  of  this 
subsection,  the  costs  of  IR&D  and  B&P 
projects  allocable  to  a  home  office 
pursuant  to  9904.42(>-50(d)  may  be 
allocated  directly  to  the  receiving 
segments,  provided  that  such  allocation 
not  be  substantially  different  from  the 
allocation  that  would  be  made  if  they 
were  first  passed  through  home  office 
accounts, 

9904.420-60    Illustrations. 

(a)  Business  Unit  A's  engineering 
department  in  accordance  with  its 
established  accounting  practice,  charges 
administrative  effort  including  typing  its 
overhead  cost  pool.  In  submitting  a 
proposal,  the  engineering  department 
assigns  several  typists  to  the  proposal 
project  on  a  full  time  basis  and  charges 
the  typists'  tim.e  directly  to  the  proposal 
project,  rather  than  to  its  overhead  pool. 
Because  the  engineering  department 
under  its  established  accounting 
practice  does  not  charge  the  cost  of 
typing  directly  to  final  cost  objectives, 
the  direct  charge  does  not  meet  with  the 
requirements  of  9904,420-50{a), 

(b)  Company  B  has  five  segments.  The 
company  undertakes  an  IR&D  project 
which  is  part  of  IR&D  plans  of  segments 
X,  Y,  and  Z,  and  will  be  of  genera! 
benefit  to  all  five  segments.  The 
company  designates  Segment  Z  as  the 
project  leader  m  performing  the  project. 
In  accumulating  the  costs,  each  segment 
allocates  overhead  to  its  part  of  the 
project  but  does  not  allocate  segment 
G%A.  The  IR&D  costs  are  then  allocated 
to  the  home  office  by  each  segment.  The 
costs  are  combined  with  other  IRSD 
costs  that  benefit  the  company  as  a 
whole.  The  costs  are  allocated  to  all  five 
segments  by  means  of  the  same  base  by 
which  the  company  allocates  its  residual 
home  office  expense  costs  of  all 
segments.  This  practice  meets  the 
requirements  of  9904.420-40(b), 
9904.420-50(e)(2),  and  99O4.420-50(f)(l)- 

(c)  Business  Unit  C  normally  accounts 
for  its  B&P  effort  by  individual  project.  It 
accumulates  directly  allocated  costs  and 


departmental  overhead  cnsts  by  project. 
The  business  unit  also  submits  large 
numbers  of  bids  and  proposals  whose 
individual  costs  of  preparation  are  not 
material  in  amount.  The  business  unit 
collects  the  cost  of  these  efforts  under  a 
single  project.  Since  the  cost  of 
preparing  each  individual  bid  and 
proposal  is  not  material,  the  practice  of 
accumulating  these  costs  in  a  single 
project  meets  the  requirements  of 
9904.420-50(0). 

(d)  Segment  D  requests  that  Segment 
Y  provide  support  for  a  Segment  D  IR&D 
project.  The  work  being  performed  by 
Segment  Y  is  similar  in  nature  to 
Segment  Ys  normal  product  and  is  not 
part  of  its  annual  IR&D  plan.  Segment  Y 
allocates  to  the  project  all  costs  it 
allocates  to  other  final  cost  objectives, 
including  G&A  expense.  Segment  Y  then 
directly  transfers  the  cost  of  the  project 
to  Segment  D  in  accordance  with  its 
normal  intersegment  transfer  procedure. 
The  accounting  treatment  meets  the 
requirements  of  9904  420-50(d)  and 
9904.410. 

•{e)(l)  Contractor  E  has  six  operating 
segments  and  a  research  segment.  The 
research  segment  performs  work  under 

(i)  Research  and  development 
contracts, 

(ii)  Projects  which  are  not  part  of  its 
own  IR&D  plan  but  are  specifically  in 
support  of  other  segments'  IR&D 
projects,  and 

(iii)  IR&D  projects  for  the  benefit  of 
the  company  as  a  whole. 

(2)  The  research  segment  directly 
allocates  the  cost  of  the  projects  in 
support  of  another  segment's  IR&D 
projects,  including  an  allocation  of  its 
general  and  administrative  expenses,  to 
the  receiving  segment.  This  practice 
meets  the  requirements  of  9904. 420- 
50(d). 

(3)  The  costs  of  the  IR&D  projects 
which  benefit  the  company  as  a  whole 
exclude  any  allocation  of  the  research 
segment's  general  and  administrative 
expenses  and  are  transferred  to  the 
home  office.  The  home  office  allocates 
these  costs  on  the  same  base  it  uses  to 
allocate  its  residual  expenses  to  all 
seven  segments.  This  practice  meets  the 


requirements  of  9904,420-50  (e)(2)  and 

(nu). 

(f)  Company  F  accumulates  at  the 
home  office  the  costs  of  IR&D  and  B&P 
projects  which  generally  benefit  all 
segments  of  the  company  except 
Segment  X.  The  company  and  the 
contracting  officer  agree  that  the  nature 
of  the  business  activity  of  Segment  X  is 
such  that  the  home  office  IR&D  and  B&P 
effort  is  neither  caused  by  nor  provides 
any  benefit  to  that  segment.  For  the 
purpose  of  allocating  its  home  office 
residual  expenses,  the  company  uses  a 
base  as  provided  in  9904.403.  For  the 
purpose  of  allocating  the  home  office 
IR&D  and  B&P  costs,  the  company 
removes  the  data  of  Segment  X  from  the 
base  used  for  the  allocation  of  its 
residual  expenses.  This  practice  meets 
the  requirements  of  9904.420-50(e)(2). 

(g)  Company  G  has  10  segments. 
Segment  X  performs  IR&D  projects,  the 
results  of  which  benefit  it  and  two  other 
segments  but  none  of  the  other  seven 
segments.  The  cost  of  those  projects 
performed  by  Segment  X  are  transferred 
to  the  home  office  and  allocated  to  the 
three  segments  on  the  basis  of  the 
benefits  received  by  the  three  segments. 
This  practice  meets  the  requirements  of 
9904.420-50(e)(l)  and  9904.420-50(0(1)- 
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Inis  btanaaro  snau  not  apply  to 
contracts  and  grants  with  state,  local, 
and  Federally  recognized  Indian  tribal 

9904.420-63     Lftective  date 

This  Standard  is  effective  as  of  April 
17. 1992.  Contractors  with  prior  CAS- 
covered  contracts  with  full  coverage 
shall  continue  this  Standard's 
applicability  upon  receipt  of  a  contract 
to  which  this  Standard  is  appHcable.  For 
contractors  with  no  previous  contracts 
subject  to  this  Standard,  this  Standard 
shall  be  applied  beginning  with  the 
contractor's  second  full  fiscal  year 
beginning  after  the  receipt  of  a  contract 
to  which  this  Standard  is  applicable. 

(FR  Doc,  92-7992  Filed  4-16-92;  8:45  am] 
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DEPARTMENT  OF  LABOR  , 

29  CFR  Parts  402  and  403 

Labor  Organization  Annual  Financial 
Reports 

AGENCY:  Office  of  Labor-Management 

Standards.  Labor. 

action:  F>roposed  rule.  1 

summary:  The  Office  of  Labor- 
Management  Standards  (OLMS)  is 
proposing  to  revise  the  regulations 
pertaining  to  the  filing,  by  labor 
organizations,  of  annual  financial 
reports  required  by  the  Labor- 
Management  Reporting  and  Disclosure 
.•\ct  of  1959.  (Pub.  L  86-257,  73  Stat.  519) 
(hereinafter  the  Act  or  LMRDA).  The 
proposed  rule  modifies  the  reporting 
forms,  prescribed  by  the  Secretary  to 
implement  the  Act  and  incorporated  by 
reference  in  the  applicable  regulations, 
to  require  that  certain  expenses  be 
attributed  and  reported  by  function 
classification.  The  proposed  rule 
additionally  modifies  said  reporting 
forms  by  changing  the  method  of 
reporting  from  a  cash  basis  of 
accounting  to  an  accrual  basis,  in 
conformity  with  generally  accepted 
accounting  principles  (GAAP)  and  raises 
the  ceiling  for  filing  the  simplified 
annual  financial  report.  Finally,  the 
proposed  rule  modifies  the  instructions 
accompanying  the  requisite  reporting 
forms  in  accordance  with  changes  to 
those  fgjTiis. 

The  Department  specifically  requests 
comments  on  the  following: 

The  proposed  rule  requires  all  unions 
to  report  on  an  accrual  basis  because 
that  is  consistent  with  General  Accepted 
Accounting  Principles  (GAAP).  The 
Department  welcomes  comments  on 
whether  the  rule  should  provide  an 
option  to  report  on  a  cash  or  accrual 
basis  either  for  all  unions  or  those  below 
a  specific  level  of  receipts. 

In  addition,  the  Department  welcomes 
comments  on  whether  unions  with 
minimal  receipts  and  or  assets  (e.g.  less 
•nan  S5.000  to  $10,000)  should  be 
permitted  to  the  extent  authorized  by 
law  to  file  an  abbreviated  form  which 
basically  contains  only  sufficient 
information  to  verify  that  they  qualify 
under  this  provision. 

DATES:  Interested  parties  may  submit 
wntten  comments  on  this  proposal.  All 
comments  must  be  submitted  by  June  16, 

1992. 

ADDRESSES:  .Vritten  comments  should 

t.e  sjbmitted  to  Assistant  Secretary 
Rrjfif'f  M.  Guttman,  Office  of  Labor 
Mdr^dgement  Standards,  U.S. 
Department  of  Labor,  200  Constitution 


Avenue,  NW..  room  S2203,  Washington, 
DC  20210  (202)  523-9674. 

<^OR  FUPTHEB  INFORMATION  CONTACT: 

Assistant  secretary  Kooert  M.  Guttman, 
Office  of  Labor  Management  Standards. 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW..  room  S2203. 
Washington,  DC  20210. 

SUPOtEMFNTADv  iNFORMfl-^lON: 

A.  Background  and  Overview 

Section  201(b)  of  the  Labor- 
Management  Reporting  and  Disclosure 
Act  of  1959.  as  amended,  requires  each 
covered  labor  organization  to  file 
annually  with  the  Secretary  of  Labor  a 
financial  report,  signed  by  its  president 
and  treasurer  or  corresponding  principal 
officers,  containing  information  in  the 
detail  necessary  to  disclosure  accurately 
its  financial  condition  and  operations 
for  the  preceding  fiscal  year.  The 
Secretary  of  Labor  has  delegated  her 
authority  under  the  Act  to  the  Assistant 
Secretary  for  Labor-Management 
Standards.  See  Secretary's  Order  No.  3- 
84  (49  FR  20578). 

The  requirements  of  section  201(b) 
apply  to  all  labor  organizations  in  the 
private  sector  including  those 
representing  employees  under  the 
provisions  of  the  National  Labor 
Relations  Act  (49  stat.  449),  as  amended, 
and  the  Railway  Labor  Act  (44  stat.,  part 
n.  557).  as  amended.  Section  1209(b)  of 
the  Postal  Reorganization  Act  (Pub.  L 
91-375,  84  stat.  737)  made  the  LMRDA 
applicable  to  labor  organizations 
representing  employees  of  the  U.S. 
Postal  Service.  Section  701  of  the  Civil 
Service  Reform  Act  of  1978  (Pub.  L  95- 
454,  92  stat.  1192)  and  section  1017  of  the 
Foreign  Service  Act  of  1980  (Pub.  L  96- 
465,  94  stat.  2140)  extended  the  LMRDA 
reporting  requirements  to  labor 
organizations  representing  certain 
employees  of  the  federal  government. 

Section  208  of  the  Act  authorizes  the 
Secretary  to  issue  rules  and  regulations 
prescribing  the  form  and  publication  of 
the  annual  financial  report,  and  to 
provide  a  simplified  report  for  labor 
organizations  when  the  Secretary  finds 
that  by  virtue  of  their  size  a  detailed 
report  would  be  unduly  burdensome. 
Pursuant  to  this  authority,  the  Secretary, 
on  January  20. 1960.  promulgated  the 
regulations  at  29  CFR  403.  See  25  FR  433 
In  accordance  with  said  regulations, 
which  have  been  significantly  modified 
only  in  one  regard  (the  total  annual 
receipts  ceiling  for  filing  the  simplified 
form  was  increased  from  $20,000  to 
$30,000  in  1962.  and  again  to  $100  000  in 
1980)  since  promulgation,  covered  labor 
organizations  with  total  annual  receipts 
of  $100,000  or  more  must  file  United 
States  Department  of  Labor  Form  LM-2. 


entitled  "Labor  Orsanization  Annual 
Report,'  (hereinafter  Form  LM-2). 
Covered  labor  organizations  with  total 
receipts  of  less  than  SlOO.OOO  and  not  in 
trusteeship  may  file  the  simplified 
United  States  Department  of  Labor  Form 
LM-3  i hereinafter  Form  LM-31.  See  29 
CFR  403.3,  403.4(a). 

Forms  LM-2  and  LM-3  have  remained 
basically  unchanged  since  1960,  and  do 
not  reflect  developments  in  standard 
accounting  practices  nor  changes  in 
reporting  obligations  of  many  labor 
organizations.  The  proposed  rule 
modifies  Forms  LVl-2  amd  LM-3  in  three 
significant  respects.  First,  the  proposed 
rule  requires  that  reporting  labor 
organizations  disclose  expenses  on  a 
functional  basis  in  addition  to  "object" 
type  accounting  categories. 

Second,  the  proposed  rule  requires 
reporting  labor  organizations  to  utilize 
an  accrual  accounting  basis  when 
preparing  Forms  LM-2  or  LM-3  Finally, 
the  proposed  rule  raises  the  ceiling  for 
filing  the  simplified  annual  report.  This 
latter  change  will  permit  approximately 
2,800  labor  organizations  with  annual 
receipts  between  5100,000  and  $199,999 
to  elect  to  file  the  revised  simplified 
LM-3. 

Pursuant  to  section  205  of  the  Act,  the 
purpose  of  the  reporting  requirements  is 
public  disclosure  of  the  information  on 
financial  reports.  Copies  of  every  Form 
LM-2  and  Form  LM-3  filed  are 
maintained  for  public  inspection  and 
copying,  upon  request,  at  the  U.S. 
Department  of  Labor,  room  N5619.  200 
Constitution  .Avenue.  NW.,  Washington. 
DC  20210.  Each  OLMS  field  office  also 
has  copies  of  reports  for  labor 
organizations  in  its  geographical 
jurisdiction.  Information  supplied  on 
reports  may  be  utilized  as  research 
material  by  outside  researchers  within 
the  Department  of  Labor  and 
incorporated  in  studies  by  the 
Department,  may  be  used  to  assist  the 
Department  and  other  governmental 
agencies  in  detecting  improper  practices 
on  the  part  of  labor  organizations  and 
their  officers  and  representatives,  used 
by  Corigress  in  oversight  and  legislative 
functions,  and  used  by  members  to  help 
self-govern  their  unions  and  by  the 
gpr.era!  public. 

The  reporting  provisions  were  devised 
to  implement  a  basic  tenet  of  the  Act: 
the  guarantee  of  democratic  procedures 
and  safeguards  within  labor 
organizations,  designed  to  protect  the 
basic  rights  of  union  memb.^-rs.  The 
overarching  purpose  of  the  financial 
reporting  provisions  of  the  LMRD.A  is  to 
insure  disclosure  of  financial  operations 
of  labor  organizations  to  their  members. 
Congress  was  convinced  that  union  self- 
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government  could  be  achieved  if 
members  were  provided  sufficient 
information  to  permit  them  to  take 
effective  action  in  regulating  internal 
union  affairs. 

The  member*  of  a  labor  orsanization  are 
the  reai  owners  of  the  money  and  propert>'  of 

such  organizations  and  are  entitled  to  a  fuil 
accounting  of  all  transactions  involving  such 
money  and  property  Because  union  funds 
belong  to  the  members  they  should  be 
expended  only  in  furtherance  of  their 
common  interest,  A  union  treasury  should  not 
be  managed  as  though  it  were  the  pnvate 
property  of  the  union  officers  however  well 
tntentioned  such  officers  might  be.  but  as  a 
fund  governed  by  fiduciary  standanis 
*  *  *  «  * 

Similarly  the  rules  governing  the  conduct  of 
the  unions  business,  such  as  dues  and 

assessments  payable  by  members, 
membership  rights,  disciplinary  proct^dures. 
election  of  officers,  provisions  governing  the 
calling  of  regular  and  special  meetings — all 
should  be  known  to  the  members.  Wiihout 
such  information  freely  available  il  is 
impossible  that  labor  organizations  rjjn  be 
truly  responsive  to  their  members. 
«         *         *         *         * 

It  is  the  purpose  of  this  bill  to  insure  that 
full  information  concerning  the  financia]  Hmi 
internal  administrative  prHCtires  and 
procedures  of  labor  organizations  shall  be  ;r, 
the  first  instance,  available  to  the  members  of 
such  organizations.  In  addition,  this 
information  is  to  be  made  available  to  the 
Government,  and  through  the  Secretary  of 
Labor,  is  to  be  open  to  inspection  by  the 
general  public.  By  such  disclosure,  and  by 
relying  on  voluntary  action  by  members  of 
labor  organizations,  il  is  hoped  that  a 
deierrent  to  abuses  will  be  established 

H.R,  Rep.  No.  741,  86th  Cong..  Ist  Sess..  at 
7-8  (1959). 

The  proposed  m!e  provides  the  public 
and  members  of  labor  organizations 
with  information  prescribed  in  a  more 
meaningful  and  accurate  manner, 
thereby  better  accommodating  the 
purposes  of  the  Act. 

B.  Functional  Reporting 

Forms  LM-2  and  LM-3  currently  utilize 
"object"  type  accounting  categones  which 
identify  expense  categories  {e.g..  officers 
salaries)  and  require  reporting  labor 
organizations  to  indicate  the  amount  of 
money  spent  in  those  categones  Conversely. 
the  functional  basis  of  reporting  is  the 
summarization  of  expenses  by  function 
performed  or  by  the  reporting  entity's 
programs  Providing  labor  organization 
members,  and  the  public,  with  the  costs  ot 
providing  services  or  other  activities  on  a 
functional  basis  will  permit  a  better,  and 
clearer,  qualitative  assessment  of  labor 
organization  activities  and  expenses  In  fact. 
the  Amencan  Institute  of  Certified  Public 
Accountants  (AICP.Aj,  in  its  Statement  of 
Position  No  78-10.  issued  December  31,  IS^H 
recognized  the  need  for  functional  reporting 
and  encouraged  labor  organizations  to  report 
on  a  functional  basis.  Thus,  the  proposed  rule 


would  require  expense  reporting  on  the 
Forms  LM-Z  an<j  LM-3  in  a  mAnner 

consistent  with  the  .AlCP,^  Statement  of 
Position  and  in  conformity  with  generally 

accepted  accountir;g  principles. 

Decisional  law  also  continues  to 
develop  concerning  the  oblLgatmns  of 
labor  organizations  with  respect  to  the 
use  of  compulsory  fees  and  dues.  Labor 
organizations  subiect  to  the  iNational 
Labor  Relations  Act,  see.  eg.. 
Communications  Workers  of  America  v. 
Rt-'ck.  487  U.S.  735  (1988),  the  Railwflv 
Labor  Act.  see.  e.g..  Ellis  v.  Raili*i.} 
C:rrks.  466  U.S.  435  {1984),  and  in  the 
public  sector,  see,  e.g.,  Lehnert  v.  Ferris 

FacullyAssn US (1991), 

have  been  constrained  in  the  manner  in 
which  the  labor  organizations  can 
coliect  and  expend  dues  monies  from 
certain  bargaining  unit  members 
(financial  core  or  agency  shop  members) 
who  ob)ect  to  contributing  to  labor 
organization  functions  that  are  not 
"necessarily  or  reasonably  incurred  for 
the  purpose  of  performing  the  duties  of 
an  exclusive  representative  of  the 
employees  in  dealing  with  the  employer 
on  labor-management  issues.'  EJJis,  M6 
U.S.  at  448. 

The  implementation  of  the  case  law 
has  compelled  many  labor  organizations 
to  structure  their  account'jig  systems  in 
order  to  differentiate  between  functions 
that  objecting  employees  must 
rnntnbute  to  [e.g..  many  if  not  most 
aspects  of  collective  Iwrsaming 
agreement  admmistralinnl  and  non- 
chargeable  functions  \e  ,£■■  activities  on 
behalf  of  poliucal  candidates!  Tlie  case 
law  clearly  demonstrates  that  functional 
reporting  offers  a  fuller  picture  of  labor 
organization  expenditures,  and  permits 
qualitative  as  well  as  quantitative 
assessments  as  to  those  disbursements. 
Further,  many  labor  organizations,  in 
response  to  the  case  law,  already  have 
adopted  functional  basis  accounting. 

The  proposed  rule,  in  conformity  with 
the  GAAP,  does  not  mandate  a 
particular  allocation  method  for  an 
organization's  functional  expenses.  The 
rule  requires  that  the  method  selected  be 
systematic,  reasonable,  and  consistent 
from  year  to  year.  Further,  filers  are 
required  to  attach  an  explanatory 
statement  describing  the  allocation 
method  used. 

The  proposed  rule  designates  the 
following  functions; 

Contract  Negotiation  and 
Administration 

Activities  associated  with  preparation 
for,  and  participation  in.  the  negotiation 
of  collective  bargaining  agreements  and 
the  administration  and  enforcement  of 
the  agreements. 


Organizing 

Activities  associated  with  efforts  to 
recruit  new  members  into  a  tabor 
organization  or  its  affiliates. 

Safety  and  Health 

Activities  associated  with  improving 
workplace  safety  and  health  by  means 
other  than  collective  bargaining  or 
contract  administration. 

Strike  Activities 

Activities  associated  with  strikes 
(including  recognitional  strikes),  work 
stoppages,  and  lockouts,  including 
payments  to  or  on  behalf  of  members 
and  others,  publications,  recordkeeping, 
benefit  det^minations.  picket  line  cost*, 
benefit  distribution,  and  strike  related 
litigation. 

Political  Activities 

Contributions  (other  than 
contributions  from  separate  segregated 
funds  that  are  reported  to  the  Federal 
Election  Commission)  to  advance  or 
oppose  the  candidacy  of  individuals  for 
local.  State,  or  Federal  executive, 
legislative,  or  judicial  office  and  to 
support  or  oppose  ballot  referenda. 

Lobbying 

Activities  associated  with  dealing 
with  the  executive  and  legislative 
branches  of  Federal,  slate,  and  local 
governments  and  with  independent 
agencies  and  staffs  to  advance  the 
passage  or  defeat  of  existing  or  potential 
laws. 

Promotional  Activities 

Activities  associated  with 
communications  with  the  public  to 
promote  labor  organizations. 

Other 

Activities  associated  with  functions 
not  included  above  or  that  cannot  be 
reasonably  allocated  among  the  listed 
functions. 

C.  Accrual  BdMn 

Section  201(b)  of  the  Act  specifies  that 
the  required  annual  financial  reports 
contain  information  that  accurately 
discloses  the  financial  condition  and 
operations  of  the  reporting  labor 
organization  for  its  preceding  fiscal 
year.  Information  measured  by  accrual 
accounting  generally  provides  a  more 
accurate  indication  of  an  organization's 
performance  than  does  information 
limited  to  cash  receipts  and 
disbursements. 

The  accrual  basis  of  accounting 
recognizes  income  and  expenses  in  the 
period  in  which  they  were  earned  or 
incurred  whereas  the  cash  basis  of 
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accounting  recognizes  income  and 
expenses  when  cash  is  received  or 
disbursed.  The  accrual  basis  is  accepted 
by  most  accounting  professionals  as  the 
most  appropriate  method  of  recording 
all  of  an  entity's  transactions  over  a 
period  of  time.  Recognizing  this  fact,  the 
American  Institution  of  Certified  Public 
.Arxountants  (AlCPA)  in  its  Statement  of 
Position  Number  78-10,  issued 
December  31, 1978,  suggests  that  for  a 
labor  organization's  financial  statement 
to  be  in  conformity  with  generally 
accepted  accounting  principles,  it  should 
be  prepared  using  the  accrual  basis  of 
accounting.  The  AICPA  Statement  of 
Position  further  provides  that  the  cash 
basis  of  accounting  may  be  used  only  if 
the  financial  statements  produced 
pursuant  thereto  are  not  materially 
different  from  those  prepared  on  the 
accrual  basis. 

Labor  organizations,  consistent  with 
the  AICPA  Statement  of  Position  No.  78- 
10,  currently  should  be  preparing  certain 
financial  documents  on  an  accrual  basis. 
Therefore,  the  proposed  rule,  in  adopting 
a  generally  accepted  accounting 
procedure,  may  operate  to  decrease  the 
time  and  cost  associated  with 
preparation  of  Forms  LM-2  and  LM-3.  In 
d  jdition,  the  proposed  rule  brings  Forms 
LM-2  and  LM-3  into  closer  conformity 
with  the  Act's  requirement  of  accurate 
financial  disclosure  of  an  organization's 
operations,  improves  the  quality  and 
utility  of  the  information  available  to  the 
users  of  Forms  LM-2  and  LM-3,  and 
prevents  potential  manipulations  of 


accounting  data  that  may  result  from 
use  of  the  cash  basis  accounting  method. 

L)   R.H^u.aiorv  i.Tipact 

This  rule  does  not  constitute  a  "major 
rule"  under  Executive  Order  12291  in 
that  it  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  dollars  or 
more;  a  major  increase  in  costs  or 
prices;  or  an  adverse  effect  on 
competition  in  the  marketplace. 
Consequently,  no  regulatory  impact 
analysis  has  been  prepared  or  is 
necessary. 

E.  Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1980,  as  amended,  the 
information  collection  requirements  for 
this  program  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval.  Send  comments  regarding 
these  information  collection 
requirements  to  Assistant  Secretary 
Robert  M.  Guttman,  Office  of  Labor 
Managem.ent  Standards,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.,  room  S2203,  Washington, 
DC  20210. 

List  of  Subjects  Affected  in  39  CFK  I  uts 
402  and  403 

Labor  unions,  reporting  and 
recordkeeping  requirements. 

Text  of  Proposed  Rule 

In  consideration  of  the  foregoing,  the 
Department  of  Labor,  Office  of  Labor- 
Management  Standards  proposed  that 
parts  402  and  403  of  title  29,  Code  of 


Federal  Reeulafions,  as  ameniit'd  as 
follows 

PART  402-LABOR  ORGANIZATION 
INFORMATION  REPORT 

1.  The  authority  citation  for  port  402 
continues  to  read  as  follows: 

Authority:  Sees.  201.  208,  73  Stat.  524,  529; 
29  V  S  C  4j1.  438:  Secretary's  Order  No.  3-84 

(49FF:n5-3i 

§402.4     1  Amended] 

2.  Section  402.4(b)(3)  is  amended  by 
removing  the  words  "item  18  on  Form 
LM-3  or  item  20  on  Form  LM-2"  and 
inserting  the  words  "iterr'.  21  .-  n  Form 
LM-2  or  LM-3  ■' 

PART  403— LABOR  ORGANIZATION 
ANNUAL  FINANCIAL  REPORTS 


3.  The  a; 


♦hor.'v  c:'at!un  for  Part  403 


continuf'S  to  read  as  foiT)'.vs 

Authont>:  Sfcs,  ail.  208  301.  73  Slat.  524. 
529,  530:  29  L'  S  C.  431.  438,  461;  Secretarj-'s 
Order  No.  3-P4   49  FR  20578). 

§403.4    [Amended! 

4.  Section  403,41aj  is  amended  by 
removing  "$100,000  '  and  inserting 
"5300,000." 

Signed  in  Washington,  DC,  this  13th  day  of 
April  1992. 
Lynn  Martin, 

Secretary  of  Labor. 

Append. \ 

Note:  This  appendix  will  not  appear  in  the 
Code  of  F-T---.1  Pps  ilalions. 
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U  S  Depa'trntni  0*  ^aDOf 
Offce  of  LatKjr-Mariagemen! 

s.ao.a..s         LABOR  ORGANIZATION  ANNUAL  REPORT 


Forrr  &,..      >.- 
Off  ic*  o'  v-  *  .-  / 


Wasfiinflton,  DC  20210 


FORM  LM-2 


MUST  BE  USED  BY  LABOR  ORGAN IIATIONS  WITH  »2CKI.OO0  Ofi  MORt  IN  RECf  tPTS 
AND  LABOR  ORGANIZATIONS  WHICH  ARE  UNDER  TRUSTEESHIP 


Thu  raoort  t  manOMory  vnOar  t\  »»-?s?   tt  *ni»n<>»d    r*»vn  K  eompijr  m»y  r»«uti  Ip  cnmt««i  pfot«cijCo»i  '(''•t  w  avi'  p«»<nii»t  u  c»'tvi3»c  r-.  ?t   iSj   <n  :»  •«i. 


READ  THE  INSTRUCTKJNS  CAREFULLY  BEFORE  PREPARING  THIS  REPORT 

SUBMIT  THIS  RtPO(RT  IN  tX.) PLICATE.                         ] 

1.  n.t  s.juw" 

tMPORTANT 

- 

2.  PERIOO 
COVtBED 

MO 

DAY 

YB 

piMU  pMi  Of  lop  pan 

•rv3  plaot  in  Mm*  Oon  on 

«eit  oopy  of  form 

If  laCwl  infomttioo  i|  corr»c», 

^ 

laav*  Itamt  4  Hvoug^  B  bianli. 

THROUGH 

If  :gMl  infomiatioo  ii  inco<T»a.  ] 

^'      ■        1  3    WHERE  ^CK-A'Ei;  OH  ChAS'ERED  TO  OPERATE; 

'  CTTY                                                                 COUNTY 

STATE 

4      AFFtLlATlON  OR  OftGANlZATtON  NAME 

8.   MAILING  ADDRESS: 

(m  care  of)  name  OF  PERSON 

5.    DESIGNATION  {Local,  Looge.  etc  )             je    OESiGSATOi  NUMBER 

NUMB£fl  AND  STREET 

7      UN. T  NAME  (it  any) 

BLiXOtNG  AVC  ROOM  N-JUSTP  ' 

'a-y) 

9    A/e  org&rvzAmo  records  kapi  ai  th«  address  m  item  8?              Ye«  No 
tl  "No."  pfOvid«  address  ir>c»yd<r>g  ZIP  Code  m  fterr  66                  Q  D 

QTY 

STATE 

ZIPCOOF 

DURING  THE  HEPOFTING  PERIOD  DID  YOUR  QRGANiZA'iON  DiRECH-Y 
ORINDiRECTLY 


10 


D  D 

■a  D 


Have  any  accounts  id  Dank*  or  ot^lef  fma'^cjai  mst'tuiions  'wid 
in  a  name  other  t^an  mat  o(  your  organijatio^' 

1 1  Liquidate  or  reduce  any  iiaDii.iies  Witioui  diSCKjr&emeai  o(  casi- 

12  Create  ex  oarticipate  m  the  administration  of  any  business  ente- 
P'lsa  or  other  organizaiiofi  wh.ch  met  the  defmitior  of  a  "sut^- 
sidiary  organization"  as  thai  tem^  is  defined  m  the  instructions? 

13  Acquire  any  goods  or  prooer*y  tn  a.ny  manr^er  other  than  by  pur 
chase  of  dispose  of  any  goods  or  properly  m  any  manner  oinef 
than  by  sale? 

14  Create  a  pariictpate  in  the  adrnmistratton  of  a  trusi  or  oiner 
fund  or  organization,  a  primary  purpose  of  which  is  to  pi'OV'Oe 
bene'its  for  members  or  their  beneficiaries,  as  oe'iried  in  the 
instructior>8? 

16    Di8(»ver  arry  loss  Of  s.hortage  of  funds  or  other  prof>e"y? 

(If  the  ansiver  10  any  o/ the  aoore  qL/»snor>s  n  'rss,'  pmv^ae  aeteiii  m 
Item  66    See  specific  instrua>oo$  for  items  answered  "Yes  ') 


16    Was  your  organization  insurad  by  •  fid*i«ty  bond 
Ourng  c^  reporting  period? 

^1    I'  "Yes  "  *"a'  'S  'he  -^laiiTi.,"-  arxhjTt  peeovs-'sbi* 

for  tc5s  ca-W':  :  y  a"'>  p**";-  ''■■""  1     


18   What  IS  tfio  date  of  your  organization'!  nexi  reguia  «n*t  *■  ><-  at 
officers? 
Monm Year 


a  D 


n  n 


n  a 


A'  '  '^t  em:      f   •  "F  REPORTING  PERIOD: 

!9    Were  a^y  asse't  pledged M  iacurify  o' e«..,/^>;--*'*--'       '•••    •- 

in  any  other  *»ey'  D    Q 

20.  Did  yoat  organszattor.  na^e  ts-.y  coni.r%gen;  uao«>ii»*?        D   D 

(If  the  answ»r  to  Item  I9of20i$  "Yes, '  provide  details  In  item  $6  ) 


21.  Did  your  organization  ha^e  8"v  f-n^got    •-    '%  '■(>'-*■  :,.,•  .>n  and 

bylaws  (other  than  char-.jp;  -» je»  »,-n,..>n-i,  o  ,--  p'^.r*  -i»s  de»- 

c- t>«,3  m  s'a'o-^.o"ts  &.-'""'i"eo  •  '-   '  ..f'-'  .m  '    .:>■    'f>-"'  lM-1A 
since  you«'  vyn^-t^'.m'-'  '  >f.i  •■  y^^  ,„  m  '  ■:;■  -i  s.;  ■(•  f  ■  ,  .>c' dated 

It  by  fn.rig  g  ^or'^  ...  M.'A"     \Z  '95     L-  "■•■. 

(If  "Yes,*  ertfic  an  u;:ja:ec  -*j'^  ^¥-:a  tc  nn   'Bp^^t  m^rti 
reeled  doajmantt.) 


22.  FEES  AND  DUES  (Complete  eacf  i me    Enter  "None"  or 'f^'. 
Applicable'  as  appropriate  ) 
(al  Initiation  lee  or  fees  reouired  from  new  members 

(A)    )'  on*  'ai«  acic-i«i 
•rilei  oeio» 

% 

s 

% 

(b)  Fees  otf>er  !h,an  dues  required  from  transfer  members 

{c)  Are  work  permits  'SSued?       D  Yes       D  No 

If  "Yes."  enter  lees  raoutred                                                     .  . 
(d)  Regular  dues  or  fees  or  other  periodic  payn^nis  'equired  to 

remam  a  member  of  your  organization  tpaf  year,  month,  etc.) 

% 

s 

t 

S                     par 

1                          PW 

%                               f 

1                     par 

%                  pw 

t                  0m 

Each  of  the  undersigried,  Ojly  auihorned  o't'cert  of  tti«  above  •iOoi  orga"  nation,  dsciares.  under  the  appitcabie  pervau.m  .:>'   <t«  ■  that  all  o(tl>e  in' 
mitiaO  in  this  raoort  <»nciudinQ  trw  mformatKin  contameo  m  any  accompanying  ac»cuments>  has  been  examined  by  tfta  »  y  eni.*  >  and  is,  to  the  beat  o 

Sigried'i  knowiaose  ana  Del«T,  true,  correct,  and  corrtpieta. 

67    SIGNED                                                                                        PRESiOEN"         fi"     i^l.^MFD: 

TWFA<;imFB 

.■    4h^  Fin  1  ■■■'.:■*« 

Exp,,.,          'f  1*  I 

f  rr  ot*m  trvt  ct-m 
at'                                                               on.                                oof  *xj  win  IP        a-                                                               on: 

City                    State                  Oaie             corr^a  tn**  ttcrt                                c^ty                  State             Data 

Telephone  Number                                                                                                     Telapfwoa  f^umber 
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UMI 


COMPLETE  SCHEDULES  1  THfKXICH  14  BEFORE  COMPLETING  >   - 
STATEMENT  A  —BALANCE  SHEET 


:*/f  V^S  A  '■'-SOl'G^  0 


ASSETS 

Item 

from'  S'3- 
1 

1^  '^ooftlnfl 

-■■«■ .  d 

End  of  Repofting 

Period 

(B) 

LIABILITIES 
Item 

FROM 
SCH 

< 

Stan  0*  =teDonirg 

Period 

(C) 

EPd  of  fteponiog 
Pef.od 

23    C«»^ 

25     ^ew  *  <c>wS''>c8  fc>f 

1 

2 
5 

3 

S 

$ 

33.  Accoontt  Payable . . . 

34.  Loans  Payable 

35.  Mor,;j,«s  =  =  ,3:  0     . 

36.  Other  Liaoiii'ies  .... 

37.  TOTAL  LIABILITIES  .  . 

38.  NET  WORTH  (Item  32 
less  Item  37) 

8 

4 

$ 

$ 

( 

) 

(                       ) 

2€     -Ddr*  =ie:8  's;'« 

$ 

$ 

28     Mor-jaje  !rv«<.:"Te- '» 

2^      C"^-«''   |^V94''~«  "■■» 

3C     ■=  lei:;  »5  5o'i 

3'     O'^^f  *ise'» 

1  J 

$ 

32     'O'A,  ASSETS 

s 

$ 

X . 

STATEMENT  8      RE 

-ENuES 

RE-VENUES 

ite»^ 

FI«OM 
SCM 

t 

AMOUNT 

39     C^,9t                        

7 
13 

$ 

40     p%r  Cac^  a  '41        

4'     ►eei 

42      f  rei               

43     *i»asv~e"t« 

44      Wo^»  ^ » 

45     Sa'<5  if  SjcC  ^e* 

46       '"■*'8« 

4:-     D',  :e-.;:s 

48.    Rar;!* 

49.    Gain(Lo5s;  i^  Ss  4  :'  '-airmems 

i  -  J9d  AJWS 

50     C'~ie'  «^v9"j9s      

51.    Tc*.  =f". ts  rs 

S 

STATFMENT  D  —FUNDS  HANDLED 

fun:.s  -asdlED 

FROM 

SCHI 

AMOUNT 

1 .    On  Behalf  of  Affiliates  for  Transmittal 

(0  Them               

Item  5 1 
Sen   1 

Sen,  7 
Sch.  8 

$ 

2.  From  Members  fbf  Dlsburser-nent 

on  Their  Behalf                         

3.  Other  Funds  Collected  for 

Transmittal  to  Third  Parties  i  o'^  ;e) 
(a) 

(b) 

(c)  Total  from  additional  pages  (if  any)  . . . 

4.  Reve--  +  ? 

5.  Loar  -ie.,.>  .-fs'-s  sgce  veJ 

6.  Proce-f::;s  '-'■■■"-  Sa  e5  o'  -.es'^'e^:s 

&  FixeC  Asse:s                                     ... 

7.  Proceeds  from  Loans  :  cia  '^d 

8.  TOTAL  FUNDS  HANDLED 

$ 

STATEMENT  C-  EXPENSES* 

1 

EXPENSES 

i;en 

•ROM 
SCM 

f 

TOTAL 

(A) 

Contract 

Nagotiation  ft 

Administraiion 

(B) 

Organizlnfl 
(C) 

Safety* 

HMtth 
(D) 

Strike 

Activities 

(E) 

Political 

Activities 

(F) 

Lobbying 
(G) 

Promotional 
Activities 

(H) 

Other 
(1) 

1 
52     Ccs'^xDC-S'?              

9 
10 

11 
12 

14 

s 

( 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

:  3      E  ~  :  0  r  so  r  ' :.  9<"  V'  s 

'.i        ^9^    U^   ■>   'i^. 

=  ;        'd^i    '    -Hi     A  i 'iC  v'  ■'<»  ~  S    etc.. 

ti     C" -a  4  *  ::~i'  >;■:»■  .9  Ej^e^je 

• 

'.^     t:-cat  o^a  1  =..C'icity  Expense 

t'.     ''C'ess  j'-a  ^aes 

:9     3eie'  ■!                                .... 

5.:     Cc"?  &>.,■  o^s   1;  "s  1  C'a.TS 

6'     SxC'-e«  tor  '"asa.e       

-:2     'axe*   

!                                         ' 

63     Payc    'iJ9i 

1 ' 

S4     Otner  Eipe-ses 

65     ^O'A.  EXCESSES  ' 

$ 

$ 

$ 

$ 

$           U             s             $             $ 

"HE  UE^-iOC  ,S£:  '0  A.^XA'c  £«' ENSES  TO  FUNCTIONAL  AREAS  SHOULD  B£  CONSISTENT  FROM  YEAS  TO  YEAS.  SYSTEMATIC.  AND  ^EASO^ABIE. 
F  LtRS  UJST  ATTACH  AN  EXPLANATOBY  STATEMENT  DESCRIBING  THE  ALLOCATION  METHOD  USED 

FofTi  LM-2  iRev  sea  lasaj 

- 

= 

Page  2  0' 6 

t2 

VD«fid  li 

IXliriMl  •■ 

1 

Na-me 

Pj'POSi 

Securir 

Terns ( 

2 

Name: 

PxfVOit 

Secur't 

Ter^S  ( 

3 

Totals 

4 

Totals 

5 

Totals 

E 

-ter  tie ' 



"       

1    Total  e 

2 

To;ai  >> 

3 

L^s*  ea 

arvO  i« 

{»■  ,.^, 

(C)_ 

(C)_ 

(d)_ 

4 

'o;a^  I 

5 

Tea'  t 

6 

Lissef 

a^id  w 

Sut>8'C 

(a)  - 

(6)  - 

(c)  - 

<2»   ._ 

(6!    J 

7 

Tota!  < 

Enter 
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ENTER  AMOUNTS  IN  DOtLARS  ONLVj 


FIUE  NUM&iR 


L 


I'  nof«  Kite*  It  r)e«(}«(3  fo  0niBr  Items  in  any  oi  r/^  tcvauvt  C)«)Ov¥  cononua  on  »aa  :•:>'■■£  pajet  i.,s  v  "^ '^~* '■    '■•'""'  '^t^'ngs  us»d  on  tht 

»chedirte  j'xf  •^w  rrm  totals  o^  ttie  /n«  provided  K>r  aao'uona  payei  ir  tac''  tc^dj'e  

_  SCHEDUUeI  -  LOANS  RECEIVAIU..E 


L)»l  b«>ow  io«ri|  ID  o"iC»ri,  BTiptoy***,  (X  m«nb«r» 
«nich  m  try  timt  <i>M'ng  tfn  r»p<y1ing  p«fioc  »ic»«3»0 
t2SC  •fid  li«  il'  iOiri»,  n»g«rai«»«  o<  trry:K;nt,  "i»0«  tc 

(A; 

...oa-^*  C».''sta^d!'>5 
•:  S-.a."  rjl 

13! 

.O'Snt  Made  '>.y  ' ; 

:*Te  Pe'K-.^ 

1  C '? 

-ft,  e,~«--E  ^ceived 

Ourino  the  Period 

Balance  at  the 

End  of  the  Period 

(E) 

C«st> 
(OKI) 

Other  '"s'  ''.«5h 

1.    NgT« 

S 

$ 

S 

$ 

$ 

P..'p-K~j»« 

S«C,.-.ty 

Term*  o*  fteoay'r^e'it- 

2.  Nane 

' 

PuftWM 

Secur'ty 

Term*  of  ^epayrierit 

3   Totfli*  frcy^  iacJitto^ti  page*  (i<  ai^y) 

4   Total*  0*  io«n»  fKii  listed  above 

5    Total*  o'  LifW*  1  tnrouj^  4 

$ 

$ 

$ 

$ 

$ 

i 

4 

itemje 

. .    Lint  S 

*                     4 

\t(,-r  bt                           ■i,~26 

Coijmo  (A) 

Statement  D 

With  Expienetion 

Column  (B)     | 

SCHEDULE  2 -INVESTMENTS  OTHER  THAN  U.&.  TREASURY 
SECURITIES  AND  MORTQAQE  INVESTMENTS 


&c  Ht  txrj  3     o T Mf  R  *  s-s j  T  s 


DescripJion 

Arrxjunt 
(B] 

Marketable  Secirittes 
1    Tota-  Boo*  va'ue 

f 

i  7    To'ai  MsfVet  va-j* 

j  3    L'S*  eac-  r^'KsiaDie  tecurty  valued  at  over  $".  ,000 
arvfl  **>  c^  e>c»ec»  20%  of  Lir^e  7 

<t> 

(C) 

(d) 

4.  Tola'  Booi  va  je 

1 

5.  Total  Maiiei  vaiue 

6    Lisi  eac*^  ortw  ir-vesrment  va^jed  a;  o»e'  S "  '300 
a^^.O  w^ic^  eiceeos  20%  of  ^ine  5    *:»c  !•&•  eac^ 
subsidiary  for  *tllc^  separate  reports  are  aracwd 

(di 

(e)    Total  ^-om  BOa;!:onai  pages  ('  a'-y) 

7.  Total  of  Lir<e«  1  and  4 

$ 

tern  29,  Column  (B) 

Description 
(A) 

Book  Value 
(B) 

1. 

$ 

2. 

3. 

4. 

6.  Total  from  edditional  page*  (if  eny) 

6.  Total  of  LInei  1  through  5. 

1 

4 

E »     "ifl  'a    -  '      •!#  s  in |HHn  5i   ftnlumn  (R\ 

1 

SCHEDULE  4- OTHER  LIABtLUltS 

Description 
(A) 

Amokxit  at 

End  of  Period 

(B) 

1. 

$ 

2 

3. 

4. 

5. 

6. 

7. 

8.  Total  frorr  add^'^ona'  pajes  '-f  eny) 

9.  Total  of  Line*  ^  snfo-sr.  8 

$ 

tem  36.  Coli/nn  (D) 
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I    ENTER  AlKXtN  T8  It*  0OU-A«S  OWtY 


UMI 


»CHf  tx;)  £  9  -  FIXED  A«SrT 

■8 

Co«or 

OtfwrBMis 

(B) 

Total  0epf9ci«>ori 

(fary)of          i            Boon 

(C)                              (D) 

L. 

^aif  Martst 

Value 

(E) 

1.  lAfyi  (3fv«  KDcarKjf- ; 

$ 

S 

'$ 

-- 4 

S 

i 

1 

2    Totai*  trtxn  »3d>t'Ontl  p«aet(lf  any) 

3    BijiJ<3'ng«  fS-v*  ocatio^^) 

$ 

4    Totai*  fro^  •C!0itPOn*lp«^«(if  ifly) 

^ _4_., 



5    A<,1orioliv«  Eqc^O'T^«'-t 

6    O^^c*  t^jr"it'jr«  §r-<3  Ea^c^e^-i 

7    Oh©f  rii»<j  A»saM 

1 

! 

8    Total!  of  Lir*«  '  r^rouC^  7 

$ 

$ 

Li_.     .^ 

Is 

Erwf  ttie  Total  ^roc  _ifi«  3   Cotumn  (0)  In  ... . 

"e'^  30,  Col 

SCMEtXJ'ilf  3      '>i.m<-Ht  :il::  .:*  invi  STyf."nTs  A^Q  FIXED  ASSETS 


DescrctKy^  (if  >w]  or  Cxiildmgs,  grve  locaiion) 
(A) 

CjD« 

v3i 

9oox  veiLie 

(C) 

Ca5^  Paid 
(D) 

1. 

$ 

$ 

$ 

2 

3 

.     . 

i 

4 

5     Toui«  frori  acditw*!  cajea  (if  any) 

6      Totals  of  L^n«»  ^  '^'^CxjJ^B 

$ 

» 

S 

1 

7.  AM8I*  'raO«Cl  i.r  cr  Msets  ^i/C^wd: 

Description 
(A) 

'Cos! 

(B) 

Boo«  value 
(C) 

Traae-'o 

AI'0W8"C8 

(«) 

S 

S 

$ 

(S) 

SCHEDULE  7- SALE  OF  INVESTMENTS  AMD  FIXED  ASSETS 


[        Desc.-  z-.Qf    •  a-c  y  >,   :  -gi  g  .8  ocaiion) 

BookVahM 
(8) 

Selling  Expense 
(C) 

Gross  Saies  "fce  j      Gam  (Loss)      '  *!-^unf  Rece^vet? 
(D)            ;            ;t)                        (F) 

• 

$ 

$ 

$                           S                           S 

2 

3 

4 

5    To«ai»  Sro-^  »oc  "<y^a!  pa^M  Cf  any) 

1 

6    Toeai*  o<  L  snet  '  ?rro<j.;'~  5 

$ 

$ 

s                     $                      $ 

Erter  tt^e  -otas  'ror-  .  -«  S  in ^^„  43         ^  -^  g,  Siatte-neit  D 

SCHEDULE  8 -LOANS  PAYABLE 

4  ■; 

Terms  for 

Repayment 

(B) 

Balance  at  Stan 

of  Period 

(C) 

Loans  Obtained 

Durlr>g  Period 

(D) 

(tepaymert  of 

i.oaA8  Ckjfing  Pefioc! 

Balance  a!  End 

Cash 
(EMI) 

Or^ef  Than  Cas^ 

of  Psr-od 

F)                  1 

$ 

i 

i 

t                             S 

2 

•> 

iv 

5.  T-Qtai*  '^rr  aa-  -oral  pages    '  a-y; 

i=St=%*^=>pi 

j 

6    Torais  o(  Lr«»  \  through  5 

-.- .v. -.-,--.  .v^v.v^.-t:^-.-.-.-,-- v.-^ 

S 

$ 

s 

$ 

$ 

Er'w  I'^e  TotaiS  ''or-:  .r^Sm 

4 
Hem  34, 

Item  66                ,   ite^ri  34, 
with  ExDianaiion         Column  (D) 

Column  (C) 

Slaierr)em  0 

=^0<-"  .M-2  !^v.|ec3  '592! 
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I  ENTER  AMOUNTS  IH  CX>LLAR8  ONLY 


nU  NUMBER 


fiCHFr^MFff-All  nfflCH«4NnnrFir.EB  SALARIES  AND  OTXEBEXPtKStS 

(irrt>on^t  U$t  »li ptrtont  who  hgia 
olfic»  ainng  rft»  rtporrtng  par'ocJ 
0yf)  If  th0y  njofyKJ  no  Ul»ry  cy 

T.tl« 

Starui 

G'-oM  Salary 
(ba'ora  laxti 

oaOuction*! 
(DJ 

H.,„  R. -i»*l 
if, 

ToMi 

1 

$ 

% 

t 

$ 

$ 

2 

3 

4 

6 

6. 

7. 

S 

9 

10. 

11    Tota!»  t'orn  tdd'tion*]  page*  (!<  any 

1Wii:v,S:^^B 

12.  TotS'i  0'  Lines  1  tnrough  1 1 

'"^Mm^BMi 

$ 

% 

$ 

$ 

^i„            1 

*  CoOe  !of  Coijmr 
i'"  4"/  o^'C^r  was  iTO?  ei« 

(Ci    pasi  of  ce*  -  =  ,  o 

~.  ^^,rg  o''ce -C   >ew  officer  during  ttii«r»portinflp»rk><J-N.                Coluiiii(A) 
on  in  accordance  with  tha  constitution  and  bylawt.  explain  In  Item  6S.) 

Nama 
(Li^  »!'■  ^f^ioy^es  wr)o 
racev»a  rnoTB  futr  S'O.X>C  m 
grosi  may.  anowa.nces  and 

ofganizatior  arxl  any  affmatej 
(*) 

Pos  I  on 
(B) 

Na-"n«  0' 

A"i.^ateo 

O'sanizatic" 

(It  app  cac^e.i 

(C) 

G'OSI  SaiB'y 

ioe'ore  taxes 

and  0"*' 

OeOuct'ons 

(D) 

*  1,  «a''ces 
(E) 

Expenses  for 
or.ctai 

Business 

(F) 

Oh*r 

Expenses 

(G) 

ToUl 
(H) 

1 

$ 

$ 

S 

S 

$ 

2 

3 

4 

5 

6. 

7. 

6 

4 

10.  Totals  from  additional  pages  (if  any) 

|:_. „^^  J 

11.  Totals  for  all  emoloyees  who,  during  t^e  reporting 
r8c«  v8d  $'C  OOCi  0'  less  g"js$  sa'a'y  a'  c^aTss 
ot^er  expenses 

period. 

12.  Totals  of  Lir^es  1  through  11 

S 

$ 

$ 

$ 

s 

E.^^e^  t^«  To!a'  >'0~  L.'ne  '2  C. 

.>  .^r'  fu\  In 

....  Item  53, 

Column  (A) 

C/^j"»*\  1   U  0  IQa^.t^r^    1007^ 
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I   FNTtR  AMOUMT8  IN  DOU.A«8  ONLY 


SCHEDULE  11  — 8CMEFITS 


'  A; 

(B) 

AmovfU 
(Q 

1 

$ 

2 

3 

4 

,5 

6 

T 

3 

9 

10    'oa  ■".'^  soo  "OA»:  pa9e«  ■;(  ary) 

1 '    "'ota!  o> ..  ^«»  '  Tajj^  1 0 

S 

Erter  ;f>e  'ota'  'ror^  w  *«  '  *  .f^ 

Hem  59 

Column  (A) 

»CMECXfl.£  12 — COHTRIBUTtOWS,  GIFTS.  AND  GRANTS 

Typ«                                               Amount 
(Ai                                         1               (B)              1 

.;,*...    ,„,.  ,_^._j 

10. 

Total  from  additional  pases  ( t  any)                     j 

11. 

Total  of  LInet  1  ttvough  io                                i  S 

♦    ] 

Enter  the  Total  fror^  L.re  11  in                                         ttem  60. 

8CHEDUUE  13— OTHER  «E  VENUES 


8CHEDUIE  14— OTHER  EXPENSES 


Amount 
(B) 

' 

$ 

2 

3 

4 

! 

5 

' 

a 

9 

\  "0.  Total  trtvn  acai'-or^i  cages  ;-•  ary) 

1 

1  "  1    Total  o<  win««  1  tnroygn  10 

t 

4 
Erf»f  r*»  Tota:  Viy"     -le  11  In item  50 

Ot^ef  Kjrposes 

ArnoijTit 
(B) 

1. 

S 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

Total  from  additional  page«  (i*  any) 

11. 

Total  of  Lmet  1  ttvougti  10 

$ 

Entef  ■  ^e  * ':  "a  *■  o  "^ ..  ne  i '  tn 

4 
.  .  .  ttem  64 

Column  (A) 

S6    ADOiTCHA>-  N'QPUATiQN  (If  thl$  Is  $  tamlnai  report,  jet  Section XI  Of  tt)0  instnxtions.) 
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Instructions  for  Labor  Organization  Annual 
Report,  Form  LM-2 

Genera!  Instructions 

I.  Who  Must  File 

Ever>'  labor  organization  subject  to  the 

Labor-Managpmenf  Rpporting  and  Disclosure 
Act  of  1959  as  amended  (LMRDAt.  the  Civil 
Service  Reform  Act  fCSRA},  or  tiiP  Foreitrn 
Service  Act  fFSA)  must  file  a  financial  repo'l 
Form  LV1-2  or  LM-3.  each  year  with  the 
Office  of  Labor-Management  Standards 
(OLMS)  of  the  U  S  Department  of  Ubor 
These  laws  cover  labor  oreanizations  that 
represent  employees  in  pnvate  industry. 
emplti>ees  of  the  US  Postal  Service,  and 
most  Federal  Bovemment  employees  Labor 
organizations  that  represent  only  Slate, 
county,  and  municipai  flovernmenl  empiovees 
are  not  required  to  file.  If  you  have  a  question 
about  whether  your  organization  is  required 
to  file,  contact  the  nearest  OLMS  field  office 
listed  on  the  last  page  of  these  instructions, 

II.  What  Form  to  File 

FoTT.  LM-2  must  be  filed  by  every  labor 
organization  subject  to  the  LMRDA.  CSRA.  or 
FSA.  except  those  organizations  with  total 
annual  receipts  of  less  than  S200,CXX).  which 
may.  if  not  in  trusteeship,  file  the  simplified 
annual  report  Form  LM-3.  The  term  "total 
annual  receipts"  means  all  revenues  and 
other  funds  handled  by  the  labor  organization 
during  its  fiscal  year  as  reported  on  Line  8  of 
Statement  D  on  Fonn  LM-2  regardless  of 
source  and  without  exclusions  or  deductions 
of  any  kind.  "Total  annua!  receipts"  also 
includes  any  special  fuids  and  any 
"subsidiaries"  of  the  labor  organization  as 
defined  in  Section  IX  of  these  instructions. 

III.  When  to  File 

Form  LM-2  must  be  filed  within  ninety  (90) 
days  after  the  end  of  your  organization's 
fiscal  year  (12-month  reporting  period).  The 
law  does  not  authorize  the  U.S.  Department 
of  Labor  to  grant  an  extension  of  time  for 
filing  reports  for  any  reason. 

If  your  organization  went  out  of  existence 
during  its  fiscal  year,  a  terminal  report  must 
be  filed  within  thirty  (30)  days  after  the  date 
it  ceased  to  exist.  See  Section  XI  of  these 
instructions  for  information  on  filing  a 
terminal  report. 

IV.  Where  to  File 

The  original  and  one  duplicate  copy  of 
Form  LM-2  and  any  required  attachments 
must  be  filed  with  the  US  Department  of 
Labor  at  the  foiiowing  address  U  S 
Department  of  Labor,  Office  of  Labor. 
Management  Standards.  200  Constitution 
Avenue.  NW  ,  Washington.  DC  2D210. 

If  available,  use  the  pre-addressed 
envelope  enclosed  witn  the  report  par.kaHP  to 
file  Form  LM-2, 

Note;  Labor  organizations  are  reqwin?d  to 
file  Form  990.  Return  of  Organization  Exempt 
from  Income  Tax.  with  the  Internal  Revenue 
Service  (IRS).  The  IRS  will  accept  a  copy  of 
your  organization  s  Form  LM-2  to  provide 
some  of  the  mformation  required  by  Form 
990  See  the  instructions  for  the  current  Form 
990  for  details  Filing  Form  LM-2  with  the  IRS 
does  not  satisfy  your  organaation  s  reporting 
requirement  with  the  US.  Department  of 
Labor, 


V.  Public  Disclosure 

The  LMRDA  requires  that  the  U.S 
Department  of  Labor  make  labor  orgfinyaiior 
financial  reports  available  fur  insp«i  iion  '■> 
the  public  Reports  may  bt-  examined  and 
copies  purchased  at  the  OLMS  I'-ubiic 
Disclosure  Room  at  the  above  addrew  or  at 
the  OLMS  field  office  in  whose  )uriadiction 
th»  reporting  organization  is  located.  See  the 
last  page  of  these  instructions  for  a  list  of 
field  offices. 

VI  Responsibilities  of  Officers  and  Penalties 

The  president  and  treasurer  or  the 
corresponding  chief  executive  and  financial 
officers  required  to  sign  Form  LM-2  are 
personally  responsible  for  its  filing  and 
accuracy.  Under  the  LMRDA.  officers  are 
subject  to  criminal  penalties  for  willful  failure 
to  file  a  required  report  and  for  false 
reporting  False  reporting  includes  making 
any  false  statement  or  misrepresentation  of  a 
material  fact  while  knowing  it  to  be  false,  or 
for  knowingly  failing  to  disclose  a  material 
fact  in  a  required  report  or  in  the  information 
required  to  be  contained  in  it  or  in  any 
information  required  to  be  submitted  with  it. 
Under  the  CSRA  and  FSA  and  implementing 
regulations,  false  reporting  and  failure  to 
report  may  result  in  administrative 
enforcement  action  and  litigation.  The 
officers  responsible  for  signing  Form  LM-2 
are  also  subject  to  criminal  penalties  for  false 
reporting  under  section  1001  of  Title  18  of  the 
United  States  Code. 

VII.  Record  Keeping 

The  officers  required  to  file  Form  LM-2  are 
responsible  for  maintaining  records  which 
will  provide  in  sufficient  detail  the 
information  and  data  necessary  to  verify  the 
accuracy  and  completeness  of  the  report. 
Under  the  LMRDA.  the  records  must  be  kept 
for  at  least  five  years  after  the  date  the  report 
is  filed.  Any  record  necessary  to  verify, 
explain,  or  clarify  the  report  must  be 
retained,  including,  but  not  limited  to, 
vouchers,  worksheets,  receipts,  and 
applicable  resolutions. 

Special  Instrvctions  for  Certain 

Organizations 

VUL  Labor  Organizations  Under  Trusteeship 

Any  labor  organization  which  has  placed  a 
subordinate  labor  organization  in  trusteeship 
is  responsible  for  filing  the  subordinate's 
Form  LM-2.  A  tnistee.-it^^Tp  is  defined  in 
section  3(h1  of  the  1A1KUA  as  "any 
receivership,  trusteeship  or  other  method  of 
supervision  or  control  whereby  a  labor 
organization  suspends  the  autonomy 
otherwise  available  to  a  subordinate  body 
under  its  constitution  and  bylaws  " 

Annual  financial  reports  filed  for  any  labor 
organization  under  trusteeship  must  be 
submitted  on  Form  LM-2,  The  report  must  be 
signed  by  the  president  and  treasurer  or 
correspondmg  principal  officers  of  the  labor 
orsiir,;zHtion  whu.h  assumed  the  tnisteeship 
and  hy  the  tnistees  of  the  »ut-><ird;natp  Iflhor 
organization.  An  Inlorms'ion  and  Sienaiure 
Sheet,  Form  1-M-e,  which  must  lie  filed  with 
the  annual  financial  reportu  of  tnjstped 
organizations,  should  t>e  requested  ironi  trie 
nearest  OLMS  field  office  listed  on  the  laiit 
pdge  of 


these  instructions 


IX.  Labor  Organizations  Which  Have 
Subsidiary  Organizations 

A  subsidiary  organization,  within  the 
meaning  of  these  instructions,  is  any  separate 
organization  of  which  the  ownership  is 
wholly  vested  in  the  reporting  labor 
organization  or  its  officers  or  its  membership. 
which  is  governed  or  controlled  by  the 
officers,  employees,  or  members  of  the 
reporting  labor  organization,  and  which  is 
wholly  financed  by  the  reporting  labor 
organization.  A  building  corporation  is  a 
common  type  of  subsidiary  organization. 

Note:  If  your  organization  has  no 
subsidiary  organization  as  defined  above, 
skip  to  Section  X  of  these  instructions. 

If  a  labor  organization  has  a  subsidiary 
organization,  the  labor  organization  is 
required  to  report  financial  information  for 
the  subsidiary  organization  by  one  of  the 
following  methods: 

Method  (1) — Consolidate  the  financiul 
information  for  the  subsidiary  organization 
and  the  labor  orgahization  on  a  single  Form 
LM-2. 
Method  (2) — Complete  a  separate  Form  LM-2 
for  each  subsidiary  organization  and  file  it 
with  the  labor  organization's  Form  LM-2. 
The  LM-2  report  for  the  subsidiary 
organization  should  be  clearly  marked 
"SUBSIDIARY  REPORr'  at  the  top  of  the 
first  page. 
Method  (3}— File,  with  the  labor 
organization's  Form  LM-2.  the  regular 
annual  reports  of  the  financial  condition 
and  operations  of  each  subsidiary 
organization,  accompanied  by  a  statement 
signed  by  an  Independent  public 
accountant  certifying  that  the  financial 
reports  present  fairly  the  financial 
condition  and  operations  of  each 
subsidiary  organization  and  were  prepared 
in  accordance  with  generally  accepted 
accounting  principles. 
Financial  information  reported  separately 
for  subsidiary  organizations,  as  required 
under  methods  (2)  and  (3)  above,  should  be 
submitted  in  duplicate  and  should  include  the 
name  of  the  subsidiary  and  the  name  and  file 
number  of  the  labor  organization  as  shown 
on  its  Form  LM-2.  The  financial  report  of  the 
subsidiary  organization  must  cover  the  same 
reporting  period  as  that  used  by  the  reporting 
labor  organization. 

When  method  (2)  or  (3)  is  used  and  the 
subsidiaries  are  investments,  the  financial 
interest  of  the  reporting  labor  organization  in 
the  subsidiaries  should  be  included  in  Item  29 
(Other  Investments)  and  in  Schedule  2 
(Investments  Other  than  US  Treasury 
Securities  and  Mortgage  Investments)  of  the 
labor  organization's  Form  LM-2.  When 
method  (2)  or  (3)  is  used  and  the  subsidiaries 
are  of  a  non-investment  nature,  the  financial 
interest  of  the  reporting  labor  organization  in 
the  subsidiaries  should  be  included  in  Item  31 
(Other  Assets)  and  in  Schedule  3  (Other 
Assets)  of  the  labor  organization's  Form 
LM-2 

Vi»  same  type  of  information  required  on 
f    "T  LM-2  rpjfsrding  officer  and  employee 
♦■ijiensec  and  h)'  non"*  rT!,-i(i<   ov  i«>>,>r 
^rgHnizstionii  muft  sii»"  (>»■  re;>or!ed  with 
res;  e<  i  t'!  .«ijI'>b>iI',h'-\    >rt(,i,..niz8tions.  In 
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method  ,1;  'he  :.Tformation  relating  to  the 
subsidiary  must  be  combined  with  that  of  the 
labor  organization  and  reported  on  the  labor 
organization's  Form  LM-2  in  Schedules  1.  9, 
and  10.  In  method  (2)  this  information  must 
be  included  in  Schedules  1, 9.  and  10  of  the 
separate  Form  LM-2  used  for  reporting  the 
r.nanciai  condition  and  operations  of  the 
subsidiary.  If  method  (3)  is  used,  an 
attachment  must  be  submitted  containing  the 
information  in  Schedules  1, 9,  and  10  in  the 
detail  required  by  the  instructions  for  those 
schedules. 

The  information  regarding  loans  made  by 
the  subsidiary  organization  must  include  a 
listing  of  the  names  of  each  officer,  employee, 
or  member  of  the  labor  organization  and  each 
officer  or  employee  of  the  subsidiary  whose 
total  loan  indebtedness  to  the  subsidiary  or 
to  the  labor  organization  or  both  at  any  time 
during  the  reporting  period  exceeded  S250. 
However,  if  method  (2)  or  (3)  is  used,  the 
amount  reported  by  the  subsidiary  should  be 
only  the  amount  owed  to  the  subsidiary. 

The  annual  financial  report  must  also 
include  all  expenses  of  the  subsidiary  for  its 
officers  and  officers  of  the  labor  organization. 
The  report  must  also  list  the  name  and 
occupation  of  the  subsidiary  organization's 
employees  whose  total  gross  salaries. 
allowances,  and  other  expenses  from  the 
subsidiary,  the  reporting  labor  organization, 
and  any  affiliates  were  more  than  SlO.000. 
However,  if  method  (2)  or  (3)  is  used,  only  the 
expenses  of  the  subsidiary  for  its  employees 
should  be  reported. 

X.  Instructions  for  Completing  Form  LM-2 

Working  copy — Three  copies  of  Form  LM-2 
are  included  in  this  report  package.  Two 
completed  copies  must  'De  filed  with  OLMS; 
the  other  may  be  jsed  as  a  working  copy  to 
help  in  prepanng  your  report. 

Legibility — Form  LM-2  should  be  typed  or 
clearly  printed  in  ink.  Do  not  use  a  pencil. 

Answer  all  items — Fill  in  all  spaces.  Enter 
"None  "  or  "Not  Applicable"  as  appropriate. 
Check  the  appropriate  box  for  those 
questions  requiring  a  "Yes"  or  "No"  answer 
do  not  leave  both  boxes  blank. 

Additional  pages — Some  of  the  items  on 
Form  LM-2  require  that  further  details  be 
provided  in  Item  66  (Additional  Information) 
on  page  6  of  the  form.  If  there  is  not  enough 
space  in  Item  66.  enter  the  additional 
information  on  a  separate  letter-size  page, 
giving  the  number  of  the  item  to  which  the 
information  applies.  Print  clearly  at  the  top  of 
each  attached  page  the  name  of  your 
organization,  its  six-digit  file  number  as 
shown  in  Item  1  of  the  form,  and  the  ending 
date  of  the  reporting  period  as  shown  on  the 
second  line  of  Item  2.  This  identifying 
information  should  also  be  on  each  page  of 
the  required  explanation  of  your 
organization's  functional  allocation  method 
as  discussed  in  the  instructions  for 
completing  Statement  C  and  any  additional 
pages  used  for  Schedules  1-14.  All 
attachments  should  be  labeled  sequentially  1 
of 2  of etc. 

Address  label — If  this  form  was  mailed  to 
you  with  an  address  label,  peel  off  the  top 
label  and  place  it  in  the  corresponding  box  on 
the  second  copy  of  the  form,  so  that  address 
labels  are  affixed  to  the  twp  copies  being 


mailed  to  OLMS.  Use  the  preprinted  labels 
even  if  the  information  on  them  is  incorrect. 

Items  1—22 

1.  File  number — Enter  the  6-digit  number 
which  OLMS  assigned  to  your  organization  If 
this  form  was  mailed  to  you  with  an  address 
label,  your  file  number  is  the  6-digit  number 
on  the  first  line  of  the  label  If  you  do  not 
have  a  label  and  you  cannot  obtain  the 
number  from  prior  reports  filed  by  your 
organization,  contact  the  nearest  OLMS  field 
office  listed  on  the  last  page  of  these 
instructions  to  obtain  your  organization's  file 
number. 

2.  Period  covered — Enter  the  beginning  and 
ending  dates  of  the  period  covered  by  this 
report.  For  example,  if  your  organization's  12- 
month  fiscal  year  ends  on  December  31,  enter 
these  dates  as  "1/1/9 "  and  "12/31/ 

9__ "  The  report  should  never  cover  more 

than  a  12-month  period  and  must  always 
begin  on  the  day  after  the  ending  date  of  your 
organization's  last  report. 

3.  Where  located  or  chartered  to  operate — 
Enter  the  city,  county,  and  State  where  your 
organization  is  located  or  chartered  to 
operate.  If  no  single  city  is  named  in  your 
charter  or  is  authorized  by  your  national  or 
international  labor  organization,  enter  the 
city,  county,  and  State  in  which  your 
organization's  main  office,  other  than  a 
private  residence,  is  located.  If  your 
organization  has  no  office,  enter  the  city, 
county,  and  State  where  most  of  the  members 
work.  The  city,  county,  and  State  reported 
should  generally  remain  the  same  from  year 
to  year  and  should  not  be  changed  on  your 
organization's  report  because  of  a  change  in 
officers  or-the  mailing  address  reported  in 
Item  8. 

Note:  IF  you  do  not  have  an  address  label 
or  the  information  on  the  label  is  incorrect, 
complete  Item  4  through  8  below  in  their 
entirety.  If  the  label  information  is  correct, 
leave  Items  4  through  8  blank. 

4.  Affiliation  or  organization  name — Enter 
the  name  of  the  national  or  international 
labor  organization  which  granted  your 
organization  a  charter.  If  your  organization 
has  no  such  affiliation,  enter  the  name  of 
your  organization  as  currently  identified  in 
your  organization's  constitution  and  bylaws 
or  other  organizational  documents. 

5.  Designation — Enter  the  designation  that 
specifically  identifies  your  organization,  for 
example:  Local.  Lodge,  Branch,  Joint  Board. 
}oint  Council.  District  Council.  Grievance 
Committee,  etc.  If  your  organization  has  no 
such  designation,  enter  "None  "  or  "Not 
Applicable." 

6.  Designation  number — Enter  the  number 
or  other  descriptive  term,  if  any,  by  which 
your  organization  is  known.  If  your 
organization  has  no  such  designation  number, 
enter  "None "  or  "Not  Applicable." 

7.  Unit  name — Enter  any  additional  name 
by  which  your  organization  is  known,  such  as 
"Chicago  Area  Local." 

8.  Mailing  address — Enter  the  current 
address  where  mail  will  most  surely  and 
quickly  reach  your  organization.  Be  sure  to 
indicate  the  name  of  the  person,  if  any.  to 
whom  such  mail  should  be  sent. 

9.  Place  where  records  are  kept — If  the 
records  required  to  be  kept  by  your 


organization  to  verify  this  report  are  kfpt  at 
thr  addrpss  reported  in  Item  8  (or  the  address 
on  the  address  label),  check    Yes.  '  If  not. 
check  "No"  and  provide  in  Item  66  the 
address,  including  the  ZIP  Code  where  your 
organization's  records  are  kept 

10.  Accounts  in  financial  institutions— If 
Item  10  is  checked  "Yes, "  in  Item  66  provide 
the  name  in  which  each  such  account  of  your 
organization  w^s  held  and  the  name  and 
address  of  the  financial  institution  in  which 
each  such  account  wa.s  held 

11.  Liquidation  of  liabilitif's— If  Item  11  is 
checked  "Yes, "  provide  Item  66  all  details  in 
connection  with  the  liquidation  or  reduction 
of  your  organization's  liabilities. 

12.  Subsidiary  organizations — If  Item  12  is 
checked  "Yes,'  describe  in  detail  in  Item  86 
the  nature  and  purpose  of  each  subsidiary 
organization  and  the  relationship  between 
the  subsidiary  and  your  organization.  State 
whether  the  information  concerning  its 
financial  condition  and  operations  is  included 
in  this  Form  LM-2  or  in  a  separate  report.  See 
Section  IX  of  these  instructions  for 
information  about  reporting  subsidiary 
organizations. 

13.  Acquisition  and  disposition  of 
property— If  Item  13  is  checked  "Yes, " 
describe  in  Item  66  the  manner  in  which  your 
organization  acquired  or  disposed  of 
property,  such  as  gifts  of  office  furniture  and 
equipment  to  charitable  organizations. 
Include  the  type  of  property,  its  value,  and 
the  identity  of  the  recipient  or  donor,  if  any. 
Also  report  the  cost  or  other  basis  at  which 
any  acquired  assets  are  entered  on  your 
organization's  books  or  at  which  any  assets 
disposed  of  were  carried  on  your 
organization's  books.  Item  13  should  not 
include  assets  traded  in  on  assets  purchased 
which  must  be  reported  on  Line  7  of  Schedule 
6, 

14.  Trusts  or  funds — Item  14  refers  to  any 
"trust  in  which  a  labor  organization  is 
interested. "  defined  in  section  3(1)  of  the 
LMRDA  as    a  trust  or  other  fund  or 
organization  (1)  which  was  created  or 
established  by  a  labor  organization,  or  one  or 
more  of  the  trustees  or  one  or  more  members 
of  the  governing  body  of  which  is  selected  or 
appointed  by  a  labor  organization,  and  (2)  a 
primary  purpose  of  which  is  to  provide 
benefits  for  the  members  of  such  labor 
organization  or  their  beneficiaries."  If  Item  14 
is  checked  "Yes."  provide  in  Item  66  the 
name,  address,  and  purpose  of  each  trust.  If  a 
report  has  been  filed  under  the  Employee    , 
Retirement  Income  Secunty  Act  of  1974 
(ERISA),  report  the  file  number  (EIN)  and 
plan  number,  if  any   in  Hem  66. 

15.  Losses  or  shortages — Check  Item  15 
""Yes"  if  any  loss  or  shortage  of  funds  or  other 
property  of  your  organization  was  discov  ered 
during  the  reporting  period  even  if  there  has 
been  repayment  or  an  agreement  to  make 
restitution.  If  Item  15  is  checked  "Yes." 
describe  the  loss  or  shortage  in  detail  in  Item 
66,  including  such  information  as  the  amount 
of  the  loss  or  shortage  of  funds  or  a 
description  of  the  property  that  was  lost,  how 
it  was  lost,  and  to  what  extent,  if  any,  there 
has  been  any  recovery  by  means  of 
repayment,  surety  bond,  insurance,  or  other 
means. 
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16,  Fidelity  bond— Check  Item  16  "Yes"  if 
your  organization  wa»  insured  by  a  fidelity 
bond  against  losses  through  fraud  or 
dishonesty  dunng  the  reporting  period. 

Note:  If  your  organization  has  property  and 
annual  financial  receipts  which  total  $5,000  or 
more  each  of  your  organization's  officers, 
employees,  and  agents  who  handle  funds  or 
other  property  of  your  organization  must  be 
bonded  The  amount  of  the  bond  must  be  at 
least  10^  of  the  value  of  the  funds  handled  by 
the  indmdual  during  the  last  reporting 
penod.  up  to  a  maximum  bond  of  $500,000 
The  bond  must  be  obtained  from  a  surety 
company  approved  by  the  Secretary  of  the 
Treasury  If  you  have  any  questions  or  need 
more  information  about  bonding 
requirements,  contact  the  nearest  OlMS  Held 
office  listed  on  the  last  page  of  these 
instructions. 

17  Bond  amount — If  Item  16  is  checked 
"Yes."  enter  in  Item  17  the  maximum  amount 
recoverable  for  a  loss  caused  by  any  person 
handling  your  onganization's  funds, 

18,  .Next  regular  election — Enter  in  Item  Ifl 
the  month  and  year  of  your  organization  s 
next  regular  election  of  general  officers 
(president,  vice  president  treasurer 
secretary  etc  )  Do  not  include  the  dates  of 
any  interim  elections  to  fill  vacancies 

19  Pledged  or  encumbered  assets — If  Item 
19  is  checked  "Yes  "  identifv'  in  item  86  any 
of  your  organization's  assets  pledged  or 
encumbered  in  any  wa>  (such  as  those 
pledged  as  collateral  for  a  loan),  report  their 
fair  market  value,  and  provide  details  of 
transactions  related  to  the  encumbrance, 

20  Contingent  liabilities — If  Item  2f!  is 
checked  'Yes."  descnbe  in  detail  tn  Item  86 
transactions  or  events  resulting  in  the 
contingencies  and  include  the  identity  of  the 
claimant  or  creditor, 

21  Constitution  and  bylaws  changes — Your 
orgaruzation  must  file  Form  LM-lA  to  updale 
information  on  file  with  OLMS  If  there  have 
been  any  changes  in  your  organization  s 
constitution  and  bylaws  (other  than  changes 
of  specific  amounts  of  dues  and  fees  required 
of  members)  or  in  any  practices  descnbed  in 
statements  submitted  with  Form  ljv(-l  or 
l.M-l.'X  since  your  organization  filed  Form 
L.M-1  or  most  recently  updated  it  by  filing  a 
Form  LM-IA,  If  there  have  been  any  changes 
check  "Yes"  m  Item  21,  Complete  Form  IJvl- 
lA  in  duplicate,  and  attach  it  to  Form  LM-2. 
together  with  any  documents  required  by 
Form  I.M-1A,  Check  "No  "  if  Form  LM-lA  is 
not  being  filed. 

22,  Fees  and  dues — Enter  the  fees  and  dues 
established  by  your  organization.  Vse  section 
(A)  if  only  one  rale  applies:  use  section  [Bi  to 
enter  the  minimum  and  maximum  rates  of 
dues  and  fees  if  more  than  one  rate  applies. 

Line  (a):  Enter  the  initiation  fees  required 
from  new  members. 

Line  (ht:  Elnter  the  fees  other  than  dues 
required  from  transfer  members  Such  fees 
are  those  charged  to  persons  applying  for  a 
transfer  of  membership  to  your  organization 
from  another  labor  organization  with  the 
same  affiliation  Do  not  report  fees  charged  to 
members  transferring  from  one  class  of 
membership  to  another  within  your 
organization. 

Line  (c):  If  your  organization  issues  work 
permits,  check  "Yns"  and  enter  the  fees 


required  per  year,  month,  etc.  If  your 

organization  does  not  issue  work  permits 
check  "No  "  Work  permit  fees  are  fees 
charged  to  nonmembers  of  your  organization 
who  work  within  its  jurisdiction  Do  not 
report  as  work  penr.it  fees  those  fees  charged 
to  nonmiember  applicants  for  membership 
pending  acceptance  of  their  membership 
application,  or  fees  charged  to  those  applying 
for  transfer  of  memberuhip  to  your 
organization  pending  acceptance  of  their 
application  for  transfer 

Line  (d):  Enter  the  regular  dues  or  fin-s 
which  8  member  must  pay  to  be  m  good 
standing  and  enter  the  calendar  basis  for 
payment  (per  year,  month,  etc  i  Include  onlv 
the  dues  or  fees  of  regular  members  and  not 
the  dues  or  fees  of  members  with  special 
rates,  such  as  apprentices,  retirees  m 
unemployed  members, 

Financial  Details 

Generally  accepted  accounting  pnnaple» — 
Statement  A  (Balance  Sheet),  Statement  B 
(Revenues),  and  Statement  C  (Expenses) 
must  be  reported  on  an  accrual  baftis  of 
accounting 

Complete  all  items — Fill  in  all  spaces.  Enter 
"00"  where  appropnate. 

Report  only  dollar  amounts — Report  all 
amounts  in  dollars  only  Round  cents  to  the 
nearest  dollar  Anv  reported  losses  or 
negative  amounts  (such  a.?  any  losses  on 
sales  of  investments  or  fixed  assets  reported 
in  Schedule  7)  should  be  indicated  by 
enclosing  the  amount  tn  papentheses 

Reporting  classifications  or  the  form — 
Complete  all  items  and  lines  on  the  form  as 
given  Do  not  use  different  accounting 
classifications  or  change  the  wording  of  any 
Item  or  line, 

Begmning  and  ending  amounts — Elntries  In 
Schedules  1  and  8  and  in  Stalemcn'  ,A  must 
show  amounts  for  both  the  start  anri  the  end 
of  the  reporting  penod.  After  your 
organization's  initial  annual  report  the 
amounts  entered  for  the  start  of  the  repor'iriii 
penod  on  your  organization  s  report  shmiid 
be  identioii  with  the  amounts  entered  for  the 
end  of  the  reporting  penod  on  last  year's 
report  If  the  amounts  are  not  the  same  the 
difference  must  be  fully  explained  in  Item  ftft- 

Consolidated  reports — If  vour  organization 
has  a  "speciBi  fund'    )r  if  vou  are  filmg  a 
report  consolidating  the  finances  of  vour 
organization  and  its  subsidiary  orsamzation* 
in  accordance  with  method  111  of  the 
instructions  in  Section  IX.  he  sure  to  include 
the  requesletj  information  and  amount*  for 
the  '  special  funds    and  subsidiary 
organizalions  as  well  as  for  your  organization 
in  all  items  and  schedules. 

Complete  schedules  fi.-Til — Compieit^ 
Schedules  1  through  14  and  transfer  the  totals 
as  indicated  before  completing  Statements  A 
through  D. 

Revenues  and  Experwes  by  Agents — 
Revenues  and  expenses  by  an  agent  on 
behalf  of  your  orgaruzation  are  considered 
revenues  and  expenses  of  your  organizntiiin 
and  must  be  reported  in  the  same  Oetaii  as 
other  revenues  and  expenses  i-or  example.  If 
your  organization  owns  a  building  managed 
by  a  rental  agent,  the  agent  s  revenues  and 
expenses  must  be  included  in  tnis  refxirt 

Affiliates — "Affiliates.'   within  the  meaning 
of  these  instructions,  are  latxir  organizjitians 


chartered  by  the  same  parent  body,  governed 
by  the  same  constitution  and  bylaws,  or 

having  the  relationship  of  parent  and 
subordinate.  For  example  h  ^Htfiu  u- •<*■■,   >. 
an  affiliate  of  all  Us  sut«^'ii;ri><tt,  'K.difs  ,H;id 
all  subordinate  bodieft  oi    •.>  (-h  ;it  pi>rer,; 
body  are  affiUates  of  each  other 

Schedules  1-14 

If  there  is  not  enough  space  to  report  ail  the 
required  information  and  amounts  on  any 
s<  hedule,  duplicate  the  blank  schedule  or 
repon  the  additional  information  on  separate 
letter-size  pages  and  attach  them  to  Form 
LM-2.  Be  sure  to  uae  the  same  format  as  the 
schedule  (that  is,  the  same  line  and  column 
headings)  for  any  attached  pages.  Totals  from 
any  additional  pages  should  be  entered  on 
the  lines  provided  in  each  schedule  Also  be 
sure  that  each  attached  page  identifies  the 
schedule  to  which  it  applies  and  that  the 
name,  file  number,  and  ending  date  of  the 
reporting  period  of  your  organization  are 
clearly  shown  at  the  top  of  each  attached 
page.  Ail  attached  pages  should  be  labeled 

sequentially  1  of ,  2  of ,  etc. 

Schedule  1 — loans  receivable — In  Schedule 
1  report  details  of  all  direct  or  indirect  loans 
(whether  or  not  evidenced  by  promissory 
notes  or  secured  by  mortgages)  owed  to  your 
organization  at  any  time  during  the  reporting 
penod  by  individuals,  business  enterprises, 
and  other  entities  including  labor 
organizations.  Be  sure  to  include  all  loans 
that  were  made  and  repaid  completely  during 
the  reporting  period.  Do  not  include 
investments  in  corporate  bonds  or  blocks  of 
inortgages  purchased  through  a  bank  or 
similar  institution. 

Column  (A):  Enter  the  following 
information  on  Luies  1  and  2  (and  on 
additional  pages  if  necessary): 
—the  name  of  each  officer,  employee,  or 
member  whose  total  loan  indebtedness  to 
your  organization.  iix:luding  any 
subsidiary,  at  any  tune  during  the  reportirtg 
penod  exceeded  S250,  and  the  name  of 
each  business  enterprise  which  had  any 
loan  indebtedness,  regardless  of  amount,  at 
any  time  during  the  reporting  penod; 
— the  purpose  of  each  loan; 
— the  security  given  for  each  loan:  and 
—the  terms  for  repayment  of  each  loan. 

For  each  officer  or  employee  listed, 
indicate  after  each  name  either  "O"  (officer) 
or  "E '  (employee). 

Column  (B):  Enter  on  Lines  1  and  2  the 
amount  receivable  at  the  start  of  the 
reporting  period  from  each  listed  iiKlividual 
and  business  enlerpnse  Enter  on  Line  3  the 
total  from  any  additional  pages.  Enter  on  Line 
4  the  total  of  loans  made  to  officers, 
employees,  or  members  whose  total 
individual  loan  indebtedness  to  your 
organization  at  any  time  during  the  reporting 
period  did  not  exceed  $250,  and  all  loans, 
regardless  of  amount,  made  to  other 
individuals  and  entities  Add  Lines  1  through 
4  and  enter  the  total  on  Line  5  and  in  Item  28. 
Column  (A)  of  Statement  A. 

Column  (C):  Enter  on  Lines  1  and  2  the 
amount  of  loans  made  durns  tir  ri'pfi-  ip 
period  to  each  listed  indn  louai  am;  ijunun.* 
enterprise.  Enter  on  Une  3  the  total  from  any 
additional  pages  Enter  on  Lme  4  the  total  of 
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all  other  loans  made  during  the  reporting 
period.  Enter  on  Line  5  the  total  of  Lines  1 
through  4. 

Columns  (D)(1)  and  (D)(2):  Enter  on  Lines  1 
and  2  the  amount  of  loan  repayments  during 
the  reporting  period  from  each  listed 
individual  and  business  enterprise.  Use 
Column  (D)(1)  to  report  repayments  received 
in  cash.  Use  column  (D)(2)  to  report 
repayments  made  in  a  manner  other  than 
cash,  such  as  repayments  made  by  officers  or 
employees  by  means  of  deductions  from  their 
salaries.  Enter  on  Line  3  the  totals  from  any 
additional  pages.  Enter  on  Line  4  the  amount 
of  loan  repayments  from  all  other  loans. 
Enter  on  Line  5  the  total  of  Lines  1  through  4 
for  Columns  (D)(1)  and  (D)(2).  The  total  on 
Line  5,  Column  (D)(1)  must  be  entered  on  Line 
5  of  Statement  D.  Any  non-cash  amounts 
reported  in  Column  (D)(2)  must  be  explained 
in  Item  66. 

Column  (E):  Enter  on  Lines  1  and  2  the 
amounts  receivable  at  the  end  of  the 
reporting  penod  from  each  listed  individual 
and  business  enterprise.  Enter  on  Line  3  the 
total  from  any  additional  pages.  Enter  on  Line 

4  the  total  amount  receivable  at  the  end  of 
the  reporting  period  for  all  other  loans.  Add 
Lines  1  through  4  and  enter  that  total  on  Line 

5  and  in  Item  26.  Column  (B)  of  Statement  A. 
If  any  loans  receivable  were  written  off 
dunng  the  reporting  period,  the  reason  and 
the  amount  must  be  reported  in  Item  66. 

Schedule  2 — investments  other  than  U.S. 
Treasury  securities  and  mortgage 
investments — In  Schedule  2  report  details  of 
all  your  organization's  investments  at  the  end 
of  the  reporting  period,  other  than  U.S. 
Treasury  securities  and  mortgage 
investments,  including  investments  in 
subsidiaries  not  reported  on  a  consolidated 
basis  in  accordance  with  method  (1) 
explained  in  Section  LX  of  these  instructions. 
Mortgage  investments  are  mortgages 
purchased  on  a  block  basis  from  banks  or 
similar  institutions. 

Line  1:  Enter  in  Column  (B)  the  value  as 
shown  on  your  organization's  books  of  all 
marketable  securities.  Marketable  securities 
are  those  for  which  current  market  values 
can  be  obtained  from  published  reports  of 
transactions  in  listed  securities  or  in 
securities  traded  "over  the  counter." 

Line  2:  Enter  in  Column  B  the  total  market 
value  of  ail  marketable  securities. 

Line  3:  List  in  Column  (A)  each  marketable 
security  valued  at  over  $1,000  which  exceeds 
20%  of  tlie  total  market  value  entered  on  Line 
2  and  enter  its  market  value  in  Column  (B). 

Line  4;  Enter  the  total  value  as  shown  on 
your  organization's  books  of  all  other 
investments  (that  is.  those  which  are  not  U.S. 
Treasury  securities,  mortgage  investments,  or 
marketable  securities). 

Line  5:  Enter  the  total  market  value  of  such 
other  investments.  It  is  not  necessary  to 
secure  a  formal  appraisal  of  the  investments 
in  question:  a  good  faith  estimate  is  sufficient. 

Line  6:  List  in  Column  (A)  each  other 
investment  valued  at  over  $1,000  which 
exceeds  20%  of  the  total  market  value  entered 
on  Line  5  and  enter  its  market  value  in 
Column  (B). 

Note:  If  your  organization  has  a  subsidiary 
organization  for  which  a  separate  report  is 
being  submitted  in  accordance  with  Section 


IX  of  these  instructions,  the  subsidiary  must 
be  reported  in  Schedule  2  if  it  is  an 
investment.  Include  on  Line  4  the  lower  of 
cost  or  fair  value  and  include  on  Line  5  the 
market  value  of  each  such  subsidiary.  Enter 
on  Line  6  the  name  of  each  subsidiary  in 
Column  (A)  and  its  market  value  in  Column 
(B).  Enter  on  Line  6(e)  the  total  from  any 
additional  pages. 

Line  7:  Add  Lines  1  and  4  and  enter  the 
total  on  Line  7  and  in  Item  29.  Column  (B)  of 
Statement  A. 

Schedule  3 — other  assets — In  Schedule  3 
report  details  of  all  your  organization's  assets 
at  the  end  of  the  reporting  period  other  than 
Cash  (Item  23).  Accounts  Receivable  (Item 
24).  Loans  Receivable  (Item  26),  U.S.  "Treasury 
Securities  (Item  27).  Mortgage  Investments 
(Item  28).  Other  Investments  (Item  29).  and 
Fixed  Assets  (Item  30). 

These  assets  must  be  described  in  Column 
(A)  and  may  be  classified  by  general 
groupings  or  bookkeeping  categories  if  the 
description  is  sufficient  to  identify  the  type  of 
assets.  Enter  in  Column  (B)  the  value  as 
shown  on  your  organization's  bocks  of  each 
asset  or  group  of  assets  described  in  Column 
(A). 

Note:  If  your  organization  has  a  subsidiary 
organization  for  which  separate  reports  are 
being  submitted  in  accordance  with  Section 
IX  of  these  instructions,  the  value  of  the 
subsidiary  as  shown  on  your  organization's 
books  must  be  reported  in  Schedule  3  if  it  is 
of  a  non-investment  nature.  Enter  in  Column 
(A)  the  name  of  each  such  subsidiary.  Enter 
in  Column  (B)  the  value  as  shown  on  your 
organization's  books  of  the  net  assets  of  each 
such  subsidiary. 

Enter  on  Line  5  the  total  from  any 
additional  pages.  Add  Lines  1  through  5  and 
enter  the  total  on  Line  6  and  in  Item  31, 
Column  (B)  of  Statement  A. 

Schedule  4 — other  liabihties — In  Schedule  4 
report  details  of  all  your  organization's 
liabilities  at  the  end  of  the  reporting  period 
other  than  Accounts  Payable  (Item  33).  Loans 
Payable  (Item  34).  and  Mortgages  Payable 
(Item  35). 

These  liabilities  must  be  described  in 
Column  (A)  and  may  be  classified  by  general 
groupings  or  bookkeeping  categories  if  the 
description  is  sufficient  to  identify  the  type  of 
liability.  List  separately  any  liability  for 
payroll  taxes  withheld  but  not  yet  paid  and 
any  liability  for  other  unpaid  payroll  taxes  of 
your  organization,  such  as  PICA  taxes.  Do 
not  include  reserves  for  special  purposes  (for 
example.  "Reserve  for  Building  Fund  ")  which 
are.  in  reality,  an  allocation  of  certain  assets 
for  specific  purposes  rather  than  a  liability. 

Enter  in  Column  (B)  the  amount  of  each 
liability  described  in  Column  (A).  Enter  on 
Line  8  the  total  from  any  additional  pages. 
Add  Lines  1  through  8  and  enter  the  total  on 
Line  9  and  in  Item  36.  Column  (D)  of 
Statement  A. 

Schedule  5 — fixed  assets — In  Schedule  5 
report  details  of  all  fixed  assets  such  as  land, 
buildings,  automotive  equipment,  and  office 
furniture  and  equipment  owned  by  your 
organization  at  the  end  of  the  reporting 
period.  Include  fixed  assets  that  have  been 
fully  depreciated  or  are  carried  on  your 
organization's  books  at  scrap  value  or  other 


nominal  value  Do  not  include  any  fixed 
assets  that  hnvp  bpen  expensed. 

Column  (A)  Enter  the  iocations  of  any  land 
or  buildings  owned  by  your  organization  on 
Lines  1  and  3.  respectively. 

Column  (B):  Enter  the  cost  or  other  basis  of 
the  fixed  assets  reported  in  Column  (A), 
including  totals  from  any  additional  pages. 

Column  (C):  Enter  the  accumulated 
depreciation,  if  any.  of  the  fixed  assets 
(except  land)  reported  in  Column  (A)  whose 
cost  or  other  basis  is  reported  in  Column  (B), 
including  totals  from  any  additional  pages. 

Column  (D):  Enter  the  amount  at  which  the  , 
fixed  assets  reported  in  Column  (A)  are 
carried  on  your  organization's  books, 
including  totals  from  any  additional  pages. 
Include  the  nominal  amount,  if  any.  at  which 
fully  depreciated  assets  are  carried  on  your 
organization's  books.  The  amount  reported  in 
Column  (D)  should  be  the  difference  between 
Columns  (B)  and  (C). 

Column  (E):  Enter  the  fair  market  value  of 
land  and  of  all  assets  reported  in  Column  (A) 
which  have  been  fully  depreciated  or 
depreciated  to  scrap  value  or  nominal  value, 
including  totals  from  additional  pages.  It  is 
not  necessary  to  secure  a  formal  appraisal  of 
the  value  of  the  assets;  a  good  faith  estimate 
is  sufficient.  The  value  used  for  insurance 
purposes  or  for  tax  appraisals,  for  example, 
will  normally  be  acceptable  as  representing 
the  fair  market  value. 

Add  lines  1  through  7  and  enter  the  totals 
on  Line  8.  Columns  (B)  through  (E).  Enter  the 
total  on  Line  8.  Column  (D)  in  Item  30. 
Column  (B)  of  Statement  A. 

Schedule  6 — purchase  of  investments  and 
fixed  assets — In  Schedule  6  report  details  of 
all  investments  made  and  fixed  assets 
purchased  by  your  organization,  including 
those  that  were  expensed,  at  any  time  during 
the  reporting  period. 

"Investments"  include,  but  are  not  limited 
to,  U.S.  Treasury  securities,  other  marketable 
securities,  and  real  estate  mortgages 
purchased  on  a  block  basis  from  financial 
institutions.    Fixed  Assets  "  include,  but  are 
not  limited  to,  land,  buildings,  automotive 
equipment,  and  office  furniture  and 
equipment. 

Enter  on  Lines  1  through  4,  Column  (A) 
(and  on  additional  pages,  if  necessary)  a 
general  description  of  the  type  of  investments 
or  fixed  assets  purchased,  for  example:  U.S. 
Treasury  securities,  corporate  stock,  bonds, 
land,  automobiles,  etc.  If  land  or  buildings 
were  purchased,  give  the  location  of  the 
property.  Enter  in  Column  (B)  the  total  cost  of 
each  type  of  investment  or  fixed  assets 
purchased.  Enter  in  Column  (C)  the  amount  at 
which  the  investments  or  fixed  assets  were 
entered  (capitalized)  on  your  organization's 
books.  Enter  in  Column  (D)  the  total  amount 
actually  disbursed  during  the  reporting  period 
for  each  type  of  investment  or  fixed  assets 
purchased  during  the  reporting  ppnod.  Do  not 
include  the  balance  still  owed.  Enter  on  Line 
5  the  total  from  any  additmnal  pases  for 
Columns  (B)  through  (D),  Elnter  on  Line  6  the 
total  of  Lines  1  through  5  for  Columns  (B) 
through  (D). 

Enter  on  Line  7,  Column  (A),  a  description 
of  any  as8et,i  traded  in  on  assets  purchased. 
Enter  in  Column  (B)  the  total  cost  of  the 
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trade-in.  Enter  in  Column  (C)  the  amount  at 
which  the  traded  asset  was  entered  on  your 
organization  s  books.  Enter  in  Column  (Dl  the 
HniDunt  allowed  for  the  trade-in  computed  as 
the  difference  between  the  cost  of  the  asset 
purchased  and  the  amount  of  the  additional 
payment  required 

Schedule  '—sale  of  investments  and  fixed 
assets — !n  Schedule  "  report  details  of  the 
sale  or  redemption  of  US  Treasury 
securities  other  investments,  and  fixed 
assets  b>  your  organization  during  the 
reporting  period  Include  receipts  from  sales 
of  mortgages  which  were  purchased  on  a 
block,  basis  Do  not  include  the  receipts  from 
repayments  by  individual  mortgagors;  these 
repay.Tients  must  be  reported  m  Schedule  1 
as  repayment  of  a  loan 

Column  (A):  Enter  on  Lines  1  through  4 
(and  on  additional  pages,  if  necessary'  a 
general  description  of  the  type  of  investments 
or  fixed  assets  sold  If  land  or  buildings  were 
sold,  gue  the  location  of  the  property   Fixed 
assets,  other  than  land  and  buildings,  should 
be  described:  for  example,  automobiles 
office  furniture  and  equipment,  or  other  fixed 
assets 

Column  (Bl:  Enter  the  net  value  of  the 
investments  or  fixed  assets  as  shown  on  your 
organization's  books 

Column  (Cl  Enter  any  expense  incurred  in 
selling  the  investments  or  fixed  assets 

Column  (D)  Enter  the  gross  sales  (or 
contract!  pnce  of  the  investments  or  fixed 
assets 

Column  (E);  Add  Columns  (Bl  and  (C|  and 
subtract  this  amount  from  Column  (D)  to 
determine  the  gain  (loss!  on  the  sale  which 
Hiust  be  entered  in  Column  (E) 

Column  [F]  Enter  the  amjount  received 
(proceeds  realized!  for  the  investments  or 
fixed  assets  If  the  amount  received  is  less 
th.'an  the  gross  sales  pnce  minus  the  selling 
expenses  and  the  payoff  of  any  loan  or 
mortgage  secured  by  the  investments  or  fixed 
assets,  report  the  unpaid  balance  in  the 
tippropnate  asset  account  on  Statement  A 
For  example,  if  a  mortgage  or  note  is  taken 
Irtck  It  must  be  reported  as  a  new  loan  in 
Schedule  1. 

Enter  on  Line  5  the  total  from  any 
additional  pages.  Enter  on  Line  6  the  total  of 
Lines  1  through  5  for  Columns  (Bl  through  (F). 
The  total  on  Line  6,  Column  (E]  must  be 
entered  m  Item  49  of  Statement  B.  The  total 
on  Line  6,  Column  (F)  must  be  entered  on 
Line  6  of  Statement  D. 

Schedule  8 — Loans  payable — In  Schedule  8 
report  details  of  all  loans  payable  by  your 
organization  at  any  time  during  the  reporting 
period  except  those  secured  by  mortgages  or 
similar  liens  on  real  estate. 

Column  (A):  Enter  on  Lines  1  through  4 
(and  on  additional  pages,  if  necessary)  the 
name  of  each  business  enterprise  to  which  a 
loan  was  payable.  Also  list  the  source  of  all 
other  loans  by  general  categories,  such  as 
banks,  labor  organizations,  individuals,  etc. 

Column  (B);  Describe  the  term.s  for 
repayment  of  each  loan  obtained  from  listed 
business  enterprises   for  example.  $50  per 
month  plus  interest  at  &%. 

Column  (C):  Fjiter  the  amount  owed  at  the 
Start  of  the  reporting  penod  tc  each  listed 
source  of  a  loan  Enter  on  Line  5  the  total 
from  any  additional  pages.  Add  Lanes  1 


through  5  and  enter  the  total  on  Line  6  and  in 
Item.  34,  Column  (C)  of  Statement  A. 

Column  (D)  Enter  the  amounts  actually 
received  from  the  loans  obtained  during  the 
reporting  period  from  the  listed  business 
enterprises  and  other  sources.  Enter  on  Line  5 
the  total  from  any  additional  pages.  If.  due  to 
discounting  by  a  bank  or  for  any  other 
reason,  the  amount  received  from  a  loan  was 
less  than  the  face  value  of  the  note  or  the 
amount  repayable,  the  amount  actually 
received  must  be  reported  in  Item  66,  Add 
Lines  1  through  5  and  enter  the  total  on  Line 
6.  Column  (D)  and  on  Line  7  of  Statement  D, 

Columns  (E)(1)  and  (E)(2):  Enter  the  amount 
of  loan  repayments  made  to  each  listed 
business  enterprise  or  other  source.  Use 
Column  (E)(1)  to  report  repayments  made  in 
cash.  Use  Column  (E)(2)  to  report  repayments 
made  in  a  manner  other  than  by  cash 
disbursements  such  as  repayments  made  to  a 
creditor  by  offsetting  an  amount  owed  by  the 
creditor  to  your  organization.  Any  non-cash 
amounts  reported  in  Column  (E)(2)  must  be 
explained  m  Item  66.  Enter  on  Line  5  the  total 
from  any  additional  pages.  Enter  on  Line  6 
the  total  of  Lines  1  through  5  for  Columns 
(E)(1)  and  (E)(2). 

Column  (F):  Enter  the  unpaid  amount  of  the 
loan  owed  at  the  end  of  the  reporting  period 
to  each  listed  business  enterprise  or  other 
source.  Enter  on  Line  5  the  total  from  any 
additional  pages  If  any  loans  payable  were 
wntten  off  during  the  reporting  penod.  the 
reason  and  amount  must  be  reported  in  Item 
66  Add  Lines  1  through  5  and  enter  the  total 
on  Line  6  and  in  Item  34.  Column  (D)  of 
Statement  A, 

Schedule  9 — All  officers  and  officer 
salanes  and  other  expenses — In  Schedule  9 
list  all  your  organization  s  officers  and  report 
officer  salanes  and  other  expenses  during  the 
reporti.'ig  period  Include  all  your 
organizations  officers  whether  or  not  any 
salary  or  expenses  were  incurred  by  your 
organization  on  their  behalf  "Officer"  is 
defined  in  section  3(n)  of  the  LMRDA  as  "any 
constitutional  officer,  any  person  authori2ed 
!;:  perform,  the  functions  of  president,  vice 
president,  secretary,  treasurer,  or  other 
executive  functions  of  a  labor  organization, 
and  any  member  of  its  executive  board  or 
similar  governing  body," 

Columns  (A)  and  (B):  Enter  the  name  and 
title  of  every  person  who  held  office  in  your 
organization  at  any  time  during  the  reporting 
period. 

Column  (C):  Enter  the  appropriate  letter  to 
show  the  status  of  each  officer:  "N"  for  a  new 
officer  who  took  office  since  your 
organizations  last  annual  financial  report 
was  filed:  "P"  for  a  past  officer  who  was  not 
in  office  at  the  end  of  this  reporting  period; 
"C"  for  a  continuing  officer  who  was  in  office 
before  this  reporting  period  and  was  still  in 
office  at  the  end  of  the  reporting  period.  If 
any  officer  was  not  elected  in  a  regular 
election  in  accordance  with  the  constitution 
and  bylaws  or  other  governing  rules  of  your 
organization  on  file  with  OLMS.  a  detailed 
explanation  of  the  maimer  in  which  the 
officer  was  chosen  must  be  provided  in  Item 
66, 

Column  (D):  Enter  the  gross  salary  expense 
of  each  officer  (before  tax  withholdings  and 
other  payroll  deductions).  Include  expenses 


for  "lost  time"  or  "time  devoted  to  union 
activities." 

Note:  Report  in  Columks  (E).  {¥).  and  (C| 
allowances  and  expenses  incurred  by  the 
officer  or  another  party  on  behalf  of  the 
officer,  Elxpenses  that  were  not  or  will  not  be 
paid  in  cash  should  not  be  reported  in 
Schedule  9  but  must  be  explained  in  Item  66, 
Report  expenses  in  Schedule  9  for  which 
payment  has  been  or  will  be  made  by  your 
organization  directly  to  the  officer  Also 
report  expenses  for  which  payment  has  been 
or  will  be  made  by  your  organization  to 
another  party  for  goods  or  services  provided 
to  or  on  behalf  of  the  officer  These  expenses 
include  those  made  through  a  credit 
arrangement  under  which  charges  are  made 
to  the  account  of  your  organization  and  are 
paid  by  your  organization.  Any  expenses 
required  to  be  included  in  Schedule  9  should 
not  be  included  in  other  expense  items  in 
Statement  C. 

Column  (E):  Enter  all  expenses  incurred  by 
your  organization  for  allowances  to  each 
officer  on  a  daily,  weekly,  monthly,  or  annual 
basis.  Do  not  include  allowances  paid  on  the 
basis  of  mileage  or  meals  because  these  must 
be  included  in  Column  (F)  or  (G).  as 
applicable 

Column  (F):  Enter  all€xpenses  incurred  by 
or  on  behalf  of  each  officer  which  were 
necessary  for  conducting  official  business  of 
your  organization  except  the  following: 
— salaries  or  allowances  which  must  be 
reported  in  Columns  [D)  and  (E). 
respectively, 
— reimbursement  to  an  officer  for  the 
purchase  of  investment  and  fixed  assets 
which  must  be  reported  in  Schedule  6.  such 
as  reimbursing  an  officer  for  a  calculator 
purchased  for  office  use.  and  explained  in 
Item  66. 
—expenses  for  temporary  lodging  or 
transportation  by  public  carrier  necessary 
for  conducting  official  business  while  the 
officer  is  in  travel  status  away  from  his 
home  and  principal  place  of  employment 
with  your  organization,  if  payment  is  made 
by  your  organization  directly  to  the 
provider  or  through  a  credit  arrangement  in 
which  case  these  expenses  may  be 
reported  in  Item  56  (Office  and 
Administrative  Expenses). 
Examples  of   xpenses  to  be  reported  in 
Column  (F)  include:  expenses  that  have  been 
or  will  be  reimbursed  directly  to  an  officer 
(including  transportation  by  public  carrier 
and  temporary  lodging  when  the  officer  is  in 
travel  status  away  from  his  home  and 
principal  place  of  employment  with  your 
organization),  meal  allowances  and  mileage 
allowances,  expenses  for  officers'  meals  and 
entertainment,  charges  other  than  room  rent 
on  hotel  bills,  and  various  goods  and  services 
furnished  to  officers  but  charged  to  your 
organization.  Such  expenses  should  be 
included  in  Column  (F)  only  if  they  are 
necessary  for  conducting  official  business; 
otherwise,  report  them  in  Column  (G). 

Certain  expenses  for  conducting  official 
business  of  your  organization  do  not  come 
within  the  definition  of  expenses  incurred  by 
or  on  behalf  of  an  officer  and  should  not  be 
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included  in  Schedule  9,  For  example,  do  not 
include: 

— expenses  incurred  by  your  organiution  to 
somfi-one  other  than  an  ofBcer  as  a  result  of 
transactions  arranged  by  an  off)cer  in 
which  property,  goods.  servKes.  or  other 
things  of  value  were  -eceived  by  or  on 
behalf  of  your  oivan.iduon  rather  than  the 
officer,  such  as:  rental  of  offices  and 
meeting  rooms:  purchase  of  office  supplies; 
refreshments  and  other  expenses  of 
membership  banquets  or  meetings;  and 
food  and  refreshments  for  the 
entertainment  of  groups  other  than  the 
officers  and  membership  on  official 
business. 
— maintenance  and  operating  cost  of  your 
organization's  assets  including  buildings, 
office  furniture,  and  office  equipment. 
(However,  see  "Special  Rules  for 
Automobiles"  below.) 
— office  supplies,  equipment,  and  facilities 
furnished  to  officers  by  your  organization 
for  use  in  conducting  official  business. 
Column  (G):  Enter  all  other  expenses 
incurred  by  or  on  behalf  of  each  officer  not 
included  elsewhere  in  this  report.  Include  all 
expenses  for  which  cash,  property,  goods, 
ser^•ice8.  or  other  things  of  value  were 
received  by  or  on  behalf  of  each  officer  and 
were  essentially  for  the  personal  benefit  of 
the  officer  and  not  necessary  for  conducting 
official  business  of  your  organization. 
However,  expenses  for  occasional  non-cash 
gifts  of  insubstantial  value  need  not  be 
reported  in  Column  (G);  but,  if  not  reported 
here,  these  expenses  must  be  reported  in 
Schedule  12. 

Include  in  Column  (G)  all  expenses  for 
transportation  by  public  carrier  between  the 
officer's  home  and  place  of  employment  or 
for  other  transportation  r>ot  involving  corKhict 
of  official  business.  Also  include  the 
operating  expense  and  maintenance  of  aU 
your  organization's  assets  (automobiles,  etc] 
furnished  to  officers  essentially  for  the 
officers'  personal  use  rather  than  use  in 
conducting  official  business. 

Do  not  irKlude  in  Schedule  9  expenses 
representing  benefits  to  officers  which  must 
be  reported  In  Schedule  11. 

Enter  on  Lane  11.  Columns  (D)  tJirough  (H) 
the  totals  from  any  additional  pages.  Enter  on 
Line  12  the  total  of  Lines  1  through  11  for 
Columns  (D)  through  (H).  Enter  the  total  on 
Line  12.  Column  (H]  in  Item  S2.  Column  (A)  of 
Statement  C. 

Special  Rules  for  Automobiles 

In  Column  (G)  of  Schedule  9  include  that 
portion  of  the  operating  expense  and 
maintenance  of  any  automobile  owned  or 
leased  by  your  organization  to  the  extent  that 
the  use  is  for  the  personal  benefit  of  the 
officer  to  whom  assigned.  This  portion  may 
be  computed  on  the  basis  of  the  mileage 
driven  on  official  business  compared  with  the 
mileage  for  personal  use.  The  portion  not 
included  in  Column  (G)  must  be  reported  in 
Column  (F). 

.Alternatively,  rather  than  allocating  these 
expenses  between  Columns  (F)  and  (G),  if 
50S  or  more  of  th*"  officer's  use  of  the  vehicle 
IS  for  official  busmfs*.  your  orsanization  may 
enter  in  Column  |FJ  all  expenses  relative  to 
that  vehicle  with  an  explanation  in  Item  66 


indicating  that  the  vehicle  was  also  used  part 
of  the  ttme  for  personal  business  Likewise,  if 
the  official  use  of  the  car  is  less  than  50* 
your  organization  may  report  all  expenses 
relative  to  the  vehicle  in  Column  (G)  with  an 
explanation  in  Item  66  indicating  that  the 
vehicle  was  also  used  part  of  the  time  on 
official  business. 

The  amount  of  decrease  in  the  market 
value  of  an  automobile  used  over  50%  for  the 
personal  benefit  of  an  officer  must  also  be 
reported  in  Item  66. 

Schedule  10 — employee  salaries  and  other 
expenses — In  Schedule  10  report  all  expenses 
incurred  by  or  on  behalf  of  employees  of  your 
organization  during  the  reporting  period. 

Enter  in  Columns  (A]  and  (B)  the  name  and 
position  of  each  employee  whose  gross 
salaries,  allowances,  and  expenses  from  your 
organization  (including  any  subsidiary)  or 
from  your  organization  and  any  affiliates 
were  more  than  $10,000.  ("Affiliates"  means 
labor  organizations  chartered  by  the  same 
parent  body,  or  governed  by  the  same 
constitution  and  bylaws,  or  labor 
organizations  having  the  relation  of  parent 
and  subordinate.)  Your  organization's  report, 
however,  should  not  include  expenses 
incurred  by  affiliates,  but  should  include  only 
the  amounts  incurred  by  your  organization. 
Enter  in  Column  (C)  the  nama  of  any  affiliate 
which  incurred  any  salaries,  allowances,  or 
expenses  on  behalf  of  a  listed  employee.  If  a 
subsidiary  of  your  organization  incurred  any 
salaries,  allowances,  or  expenses  on  behalf 
of  a  listed  employee,  see  Section  IX  of  these 
instructions  for  information  on  reporting 
these  expenses. 

To  complete  Columns  (D)  through  fH],  use 
the  instructions  for  Columns  (D)  through  (IT) 
of  Schedule  9.  Enter  on  Line  10  the  totals  from 
any  additional  pages. 

Enter  on  Line  11  the  totals  of  all  gross 
salaries,  allowances,  and  expenses  for  all 
employees  of  your  organization  not  required 
to  be  listed  above.  Enter  on  Line  12  the  total 
of  Lines  1  through  11  for  Columns  (D)  through 
(H).  Ejiter  the  total  on  Line  12,  Column  (H)  m 
Item  53,  Column  (A)  of  Statement  C. 

Schedule  11 — benefits — In  Schedule  11 
report  all  direct  and  indirect  benefit  expenses 
incurred  by  your  organization  during  the 
reporting  period.  Direct  benefit  expenses  are 
those  incurred  by  your  organization  and  paid 
to  beneficiaries  from  your  organization's 
funds.  Indirect  benefit  expenses  are  those 
incurred  by  your  organization  and  paid  from 
your  organization's  funds  to  a  separate  and 
independent  entity,  such  as  a  trust  or 
insurance  company,  which  in  turn  and  under 
certain  conditions  will  pay  benefits  to  the 
beneficiaries.  An  example  of  an  indirect 
bervefit  expense  is  the  premium  on  group  life 
insurance. 

Enter  in  Column  (A)  the  type  of  benefit:  for 
example,  pension,  welfare,  etc.  Ejiter  in 
Column  (B)  to  whom  payment  was  or  will  be 
made:  for  example,  union  members, 
insurance  company,  etc.  Enter  in  Column  (C) 
the  expenses  for  each  type  of  benefit.  Enter 
on  Line  10  the  total  from  any  additional 
pages.  Add  Lines  1  through  10,  Column  (C) 
and  enter  the  total  on  Line  11,  Column  (C) 
and  in  Item  56,  Column  (A)  of  Statement  C. 

Scheduling  12— contributions,  gifts,  and 
grants — In  Schedule  12  report  all  expenses 


for  contributions,  gifts,  and  grants  incurred 
by  your  organization  during  the  reporting 
period  These  expenses  must  be  described  in 
Column  (A)  and  may  be  classified  by  general 
groupinjjs  if  the  description  is  sufficient  to 
identify  the  type  of  recipient;  for  example, 
contnbutions  to  charities  or  to  labor 
orvianizations  or  grants  to  educational 
institutions.  Do  not  include  any  gifts  or 
gratuities  to  officers  or  employees  of  your 
orsanization  which  must  be  reported  in 
Schedule  9  or  10.  Column  (G).  However, 
expenses  for  occasional  non-cash  gifts  of 
insubstantial  value  to  officers  and  employees 
must  be  reported  in  Schedule  12  if  not 
reported  in  Schedule  9  or  10. 

Enter  m  Column  (B)  the  amount  of 
expenses  for  each  entry  listed  in  Column  (A). 
Enter  on  Line  10  the  total  from  any  additional 
pages.  Add  lines  1  through  10  and  enter  the 
total  on  Line  11  and  in  Item  60.  Column  (Aj  of 
Statement  C. 

S<  hpdule  13 — other  revenues — In  Schedule 

13  report  all  your  organization  s  revenues  for 
the  repor'ing  penod  other  than  those  that 
must  be  reported  elsewhere  in  Statement  B. 
These  revenues  must  be  described  m  Column 
(A)  and  may  be  classified  by  general 
groupings  or  bookkeeping  categones  if  the 
descriptions  are  suffiaent  to  identify  their 
source  Do  not  describe  any  of  these  revenues 
as  Miscellaneous,"  smce  that  classification 
IS  not  sufficiently  descriptive. 

Enter  in  Column  (B)  the  amount  of 
revenues  for  each  general  grouping  and 
category  listed  in  Column  (A).  Enter  on  Line 

10  the  total  from  any  additional  pages.  Add 
Lines  1  through  10  and  enter  the  total  on  Line 

11  and  m  Item  50  of  Statement  B. 
Sciiedule  14 — other  expenses — In  Schedule 

14  report  all  your  organization's  expenses  for 
the  reporting  penod  not  reported  elsewhere 
in  Statement  C.  These  expenses  must  be 
descnbed  m  Column  (A|  and  may  be 
classified  by  general  groupings  or 
bookkeepmg  categones  if  the  descriptions  are 
sufficient  to  identify  their  purpose.  Do  not 
descnbe  any  of  these  expenses  as 
"Miscellaneous. "  since  that  classification  is 
not  sufficiently  descriptive. 

Enter  m  Column  (B)  the  amount  of 
expenses  for  each  general  grouping  and 
category  listed  in  Column  (A).  Enter  on  Line 

10  the  total  from  any  additional  pages.  Add 
Lines  1  through  10  and  enter  the  total  on  Line 

1 1  and  in  Item  tJ4.  Column  (A)  of  Statement  C 

Statement  A — Balance  Sheet 

Assets 

23.  Cash— Enter  the  total  of  all  your 
organization's  cash  on  hand  and  in  banks  at 

the  start  and  end  of  the  reporting  penod  in 
Columns  (A)  and  ((B).  respectively. 

24.  Accounts  receivable — Enter  the  total  of 
all  accounts  receivable  due  your  organization 
at  the  start  and  end  of  the  reporting  period  in 
Columns  (A)  and  (B).  respectively 

25.  l.€S8:  allowance  for  doubtful  accounts — 
Enter  the  total  estimated  amount  of  accounts 
receivable  (Item  24]  which  is  uncollectible  by 
your  organization  at  the  start  and  end  of  the 
reporting  period  in  Columns  (A)  and  (B). 
respectively. 

26.  Loans  receivable — Enter  in  Column  (A) 
the  total  reported  on  Line  5,  Column  (B)  of 
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S(,hcdule  1.  Enter  m  Column  (B)  the  total 
rpportpd  on  Line  5.  Column  (E)  of  Schedule  1. 

2"".  US,  Treasury  securities— Enter  the  total 
vHlue  of  all  US  Treasury  securities  as  shown 
on  your  organization  s  books  at  the  start  and 
end  of  the  reportms  period  m  Columns  (Al 
and  (Bi,  respectively  If  the  value  reported  is 
different  than  original  cost,  the  original  cost 
must  be  reported  in  Item  66.  Other  U.S. 
Government  obligations  and  State,  municipal, 
and  foreign  government  securities  should  be 
reported  m  Item  29  (Other  Investments]  and 
in  Schedule  2  under  "Markable  Securities,' 

28  Mortgage  investments — Enter  the  total 
value  of  all  mortgages  purchased  on  a  block 
basis  from  banks  or  similar  institutions  as 
shown  on  your  organization's  books  at  the 
start  and  end  of  the  reporting  period  in 
Columns  (.M  and  (Bi,  respectively   If  the 
value  reported  is  different  than  unrecovered 
cost,  the  unrecovered  cost  must  be  reported 
in  Item  66.  Do  not  include  mortgage  secured 
loans  made  by  your  organization  since  these 
must  be  reported  in  Schedule  1  and  Item  26 
(Loans  Receivable! 

29.  Other  investments — Enter  in  Column 
(A)  the  total  value,  as  shown  on  your 
organization's  books  at  the  start  of  the 
reportmg  period,  of  all  investments  not 
reported  m  Item  27  or  28.  Enter  in  Column  (B) 
the  total  reported  on  Line  7  of  Schedule  2. 

30.  Fixed  assets— Enter  in  Column  (A)  the 
net  value,  as  shown  on  your  organization's 
books  at  the  start  of  the  reporting  period,  of 
all  fixed  assets  such  as  land,  buildings, 
automobiles,  and  office  furniture  and 
equipment.  Enter  in  Column  (B!  the  total 
reported  on  Line  8,  Column  (D)  of  Schedule  5. 

31.  Other  assets — Enter  m  Column  (A)  the 
total  value,  as  shown  on  your  organization's 
books  at  the  start  of  the  reporting  period,  of 
all  other  assets  not  reported  in  Items  23 
through  30.  Enter  in  Column  (B)  the  total 
reported  on  Line  6  of  Schedule  3. 

32.  Total  assets— Add  Items  23  through  31. 
Columns  (A)  and  (B).  and  enter  the  respective 
totals  in  Item  32. 

Liabilities 

33.  Accounts  payable — Enter  the  total 
amount  of  your  organization's  accounts 
payable  at  the  start  and  end  of  the  reporting 
period  in  Columns  (C)  and  (D),  respectively. 
Ordinarily,  accounts  payable  are  those 
obligations  incurred  on  an  open  account  for 
goods  and  services  rendered. 

34.  Loans  payable — Enter  in  Column  (C)  the 
total  reported  on  Line  6.  Column  (C)  of 
Schedule  8.  Enter  in  Column  (D)  the  total 
reported  on  Line  6,  Column  (F)  of  Schedule  8. 

35.  Mortgages  payable — Enter  the  total 
amount  of  your  organization's  obligations 
which  were  secured  by  mortgages  or  similar 
liens  on  real  estate  (land  or  buildings)  at  the 
start  and  end  of  the  reporting  period  in 
Column  (C)  and  (U).  respectively. 

36.  Other  liabilities— Enter  in  Column  (C) 
the  total  amount  as  shown  on  your 
organizations  books  at  the  start  of  the 
reporting  period  of  all  other  liabilities  not 
reported  in  Items  33  through  35.  Enter  in 
Columm  (D)  the  total  reported  on  Line  9  of 
Schedule  4. 

37.  Total  liabilities— Add  Items  33  through 
36.  Columns  (C)  and  (D).  and  enter  the 
respective  totals  in  Item  37. 


38  Net  worth— Enter  in  Column  (C)  the 
difference  between  Item  32,  Column  (A)  and 
Item  37,  Column  (CI  Enter  in  Column  (D)  the 
difference  between  Item  32,  Column  (B)  and 
Item  37,  Column  (Dl 

Statement  B — Revenues 

39.  Dues — Enter  the  total  dues  revenue  of 
your  organization  during  the  reporting  period. 
Include  total  dues  revenues  from  al!  sources. 
such  as  dues  from  members,  dues  from 
empiovers  by  way  of  a  checkoff  arrangement. 
and  dues  from  affiliates  as  your 
organization's  share  of  dues  checked  off  by 
employers  and  transmitted  directly  to 
affiliates.  When  the  dues  revenues  of  your 
organization  include  per  capita  tax.  this  tax 
must  be  included  in  Item  40.  Do  not  include 
that  portion  of  the  checkoff  to  an  affiliate 
which  represents  the  amount  retained  by  the 
affiliate  for  per  capita,  but  any  other  dues 
withheld  must  be  explained  in  Item  66.  giving 
the  amount  and  the  reason.  Also,  do  not 
include  dues  collected  on  behalf  of  other 
labor  organizations  which  must  be  reported 
on  Line  1  of  Statement  D. 

40.  Per  capita  tax— Enter  the  total  per 
capita  tax  revenues  of  your  organization 
during  the  reporting  period.  Include  the  per 
capita  tax  portion  of  dues  realized  directly  by 
your  organization  from  members  of  affiliates, 
per  capita  tax  realized  from  subordinates, 
either  directly  or  through  intermediaries,  and 
the  per  capita  portion  of  dues  realized  by 
means  of  a  checkoff  arrangement  whereby 
local  dues  are  remitted  directly  to  your 
organization  by  employers.  Do  not  include 
per  capita  tax  received  by  your  organization 
for  the  account  of  an  affiliate  which  must  be 
reported  on  Line  1  of  Statement  D.  Do  not 
include  the  portion  of  a  checkoff  that 
represents  the  affiliate's  share  which  must 
also  be  reported  on  Line  1  of  Statement  D. 

41-44.  Fees,  fines,  assessments,  work 
permits— Enter  your  organization's  revenues 
from  fees,  fines,  assessments,  and  work 
permits  in  Items  41  through  44,  respectively. 
Receipts  by  your  organization  on  behalf  of 
affiliates  for  transmittal  to  the  affiliates  must 
be  reported  on  Line  1  of  Statement  D. 

45.  Sales  of  supplies — Enter  the  total 
amount  realized  by  your  organization  from 
the  sale  of  supplies. 

46.  Interest — Enter  the  total  amount  of 
interest  earned  by  your  organization  on 
savings  accounts,  bonds,  mortgages,  loans, 
and  from  all  other  sources. 

47.  Dividends — Enter  the  total  amount  of 
dividends  earned  by  your  organization.  Do 
not  include  "dividends"  from  credit  unions, 
savings  and  loan  associations,  etc.,  which 
must  be  reported  as  interest  in  Item  46. 

48.  Rents — Enter  the  total  amounts  of  rents 
earned  by  your  organization. 

49.  Cain  (loss)  on  sale  of  investments  and 
fixed  assets— Enter  the  total  reported  on  Line 
6.  Column  E  of  Schedule  7, 

50.  Other  revenues — Enter  the  total 
reported  on  Line  11  of  Schedule  13, 

51  Total  revenues— Add  Items  39  through 
50  and  enter  the  total  in  Item  51. 

Statement  C — Expenses 
Column  A — Total  Expenses 

All  your  organization's  expenses  must  be 
reported  in  Items  52  through  65.  The  total  for 


each  item  must  be  reported  in  Column  (A). 
The  total  for  each  item  must  then  be 
allocated  among  the  eight  functional 
categories  in  Columns  (B)  through  (I)  as  noted 
later  in  these  instructions. 

52.  Officer  expenses — Enter  the  total 
reported  on  Line  12.  Column  (H)  of  Schedule 
9. 

53.  Employee  expenses — Enter  the  total 
reported  on  Line  12.  Column  (H)  of  Schedule 
10. 

54.  Per  capita  tax — Enter  your 
organization's  total  amount  of  per  capita  tax 
expenses  due  as  a  condition  or  requirement 
of  affiliation  with  your  parent  national  or 
international  union.  State  and  local  central 
bodies,  a  conference,  joint  or  system  board, 
joint  council,  federation,  or  other  labor 
organization. 

55.  Fees,  fines,  assessments,  etc. — Enter  the 
total  amount  of  fees,  fines,  assessments,  and 
similar  expenses  required  of  your 
organization  by  a  parent  or  other 
organization, 

56.  Office  and  administrative  expense — 
Enter  your  organization's  total  office  and 
administrative  expenses.  Include  the  ordinary 
expenses  incurred  in  operating  your 
organization's  office,  such  as  heat,  light,  rent, 
telephone,  and  office  supplies.  Also  include 
bonding  insurance  premiums  and  expenses 
for  hotel  rooms  or  for  transportation  by 
public  carrier  of  officers  and  employees  on 
official  business  when  payment  is  made 
directly  to  the  provider  or  through  a  credit 
arrangement.  Do  not  include  salaries, 
allowances,  or  other  expenses  of  officers  and 
employees  which  must  be  reported  in 
Schedules  9  and  10  and  in  Items  52  and  53. 

57.  Educational  and  publicity  expense — 
Enter  your  organization's  total  educational, 
publicity,  and  publication  expenses.  Do  not 
include  officer  and  employee  expenses  which 
must  be  reported  in  Schedules  9  and  10  and 
in  Items  52  and  53. 

58.  Professional  fees— Enter  your 
organization's  total  expenses  for  "outside " 
legal  and  other  professional  services 
(auditing,  economic  research,  etc.).  Do  not 
include  officer  and  employee  expenses  which 
must  be  reported  in  Schedules  9  and  10  and 
in  Items  52  and  53. 

59.  Benefits— Enter  the  total  reported  on 
Line  11  of  Schedule  11. 

60.  Contributions,  gifts,  and  grants— Enter 
the  total  reported  on  Line  11  of  Schedule  12. 

61.  Supplies  for  resale — Enter  your 
organization's  total  expenses  for  purchases  of 
supplies  for  resale. 

62.  Taxes— Enter  all  taxes  assessed  against 
your  organization,  except  payroll  taxes  which 
must  be  reported  in  Item  63. 

63.  Payroll  taxes— Enter  the  total  taxes 
assessed  against  your  organization  as  an 
employer  on  the  salaries  of  your 
organizations  officers  and  employees  by 
Federal.  State,  and  municipal  govemmeni 
agencies  including  FICA  and  unemployment 
taxes. 

64.  Other  expenses — Enter  the  total 
reported  on  Line  11  of  Schedule  14. 

65.  Total  expenses— Add  Items  52  through 
64  and  enter  the  total  on  Line  65. 
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Columns  (BHI) — Functional  Categories 

For  each  expense  item.  Items  52  through  65, 
the  total  reported  in  Column  (A)  must  be 
allocated  among  one  or  more  of  the  eight 
functional  categories  in  Columns  (B)  through 
(I).  The  instructions  below  provide  examples 
of  expenses  to  be  included  in  Columns  (B) 
through  (1).  These  examples  are  intended  to 
be  illustrative  and  are  not  all-inclusive 
listings  of  the  expenses  to  be  included  in  each 
functional  category.  The  method  of  allocation 
must  be  consistent  from  year  to  year, 
systematic  and  reasonable.  An  explanatory 
statement  must  be  attached  to  Form  \M-2 
describing  your  organization's  allocation 
method. 

Column  (B) — Contract  negotiation  and 
administration — Enter  expenses  for  all 
activities  associated  with  preparation  for, 
and  participation  in,  the  negotiation  of 
collective  bargaining  agreements  and  the 
administration  and  enforcement  of  the 
agreements. 

Contract  negotiations  include  all  activities 
for  negotiating  and  ratifying  collective 
bargaining  agreements,  such  as  the  training 
of  negotiators,  research  and  economic  studies 
related  to  contract  negotiations,  surveys  of 
members'  sentiments  on  bargaining  issues, 
bargaining  sessions  themselves,  informing  the 
membership  of  the  progress  of  negotiations, 
explanations  prior  to  ratification  of  the 
negotiated  agreement,  and  the  cost  of  the 
ratification  process  itself. 

Contract  administration  includes  all 
activities  for  implementing  a  collective 
bargaining  agreement  including  resolution  of 
questions  concerning  the  interpretation  and 
application  of  the  agreements  or  related 
matters,  training  of  union  officials  and 
members,  research,  meetings  regarding 
individual  or  class  grievances  under  the 
contractually  established  procedures, 
explanations  and  discussions  of  contract 
language,  administrative  proceedings, 
arbitration,  and  litigation. 

Column  (C) — Organizing — Enter  expenses 
for  all  activities  associated  with  efforts  to 
recruit  new  members  into  your  organization 
or  its  affiliates,  including  activities  related  to 
certification  and  decertification  elections, 
and  jurisdictional  disputes.  Also  enter 
expenses  for  related  research,  meetings,  the 
preparation  and  distribution  of  matenals,  and 
administrative  proceedings  and  litigation. 

Column  fD) — Safety  and  health — Enter 
expenses  for  all  activities  associated  with 
improving  workplace  safety  and  health  by 
means  other  than  collective  bargaining  or 
contract  administration,  such  as  training 
union  officials  and  members  in  safety  and 
health  issues,  job  inspections,  participation  In 
joint  labor-management  safety  committees, 
research,  movies,  publications,  and  meetings. 

Column  (E) — Strike  activities — Enter 
expenses  for  all  activities  associated  with 
stnkes  {including  recognitional  strikes),  work 
stoppages,  and  lock-outs,  including  payments 
to  or  on  behalf  of  members  and  others, 
publications,  record  keeping,  eligibility 
determinations,  picket  line  costs,  benefit 
distribution,  and  strike-related  litigation. 

Column  (F) — Political  activities — Enter 
contributions  in  money  (other  than 
contributions  from  separate  segregated  funds 
that  are  reported  to  the  Federal  Election 


Commission)  to  advance  or  oppose  the 
candidacy  of  individuals  for  local,  State,  or 
Federal  executive,  legislative,  or  judicial 
office  and  to  support  or  oppose  ballot 
referenda.  Also  enter  expenses  for  related 
caucuses,  strategy  meetings,  literature,  media 
use,  establishing  and  administering  separate 
segregated  funds,  soliciting  contributions  for 
candidates,  phone  banks,  communications 
with  members  and  the  general  public,  voter 
registration  and  get-out-the-vote  drives,  and 
polling  place  observers  and  workers. 

Column  (G) — Lobbying — Enter  expenses 
for  all  activities  associated  with  dealing  with 
the  executive  and  legislative  branches  of 
Federal,  State,  and  local  governments  and 
with  independent  agencies  and  staffs  to 
advance  the  passage  or  defeat  of  existing  or 
potential  laws,  including  the  preparation  of 
testimony,  the  preparation  and  distribution  of 
related  material,  entertainment,  and  letter- 
writing  campaigns. 

Column  (H) — Promotional  activities — Enter 
expenses  for  all  activities  associated  with 
communications  with  the  public  to  promote 
your  organization,  labor  organizations 
generally,  and  their  positions  except  those 
positions  involving  elections  for  public  office 
and  referendum  issues.  Also  enter  expenses 
for  related  media  advertisements,  speeches, 
team  sponsorships,  and  union/industry 
shows. 

Column  (I) — Other — Enter  expenses  for  all 
activities  associated  with  functions  not 
included  in  Colmnns  (B)  through  (H),  such  as 
apprenticeship  programs  and  international 
relations,  and  all  expenses  that  cannot  be 
reasonably  allocated  among  the  other 
functions. 

Statement  D— Funds  Handled 

In  Statement  D  report  the  amounts  and 
types  of  all  funds  handled  by  your 
organization  during  the  reporting  period. 
Include  cash  collected  by  your  organization 
from  outside  sources  for  transmittal  to  third 
parties,  such  as  affiliates  and  members, 
which  is  not  included  elsewhere  in  this 
report.  Do  not  include  monies  withheld  from 
officer  and  employee  salary  payments  which 
are  included  elsewhere  in  this  report. 

Line  1:  Elnter  the  total  amount  of  dues,  fees, 
fines,  assessments,  and  work  permits 
collected  by  checkoff  or  otherwise  on  behalf 
of  affiliates  for  transmittal  to  them.  Do  not 
include  the  amount  withheld  by  your 
organization  for  per  capita  taxes  or  other 
purposes. 

Line  2:  Enter  the  total  receipts  from 
members  which  are  specifically  designated 
by  them  for  disbursement  on  their  behalf:  for 
example,  contributions  from  members  for 
transmittal  by  your  organization  to  charities. 

Line  3:  Enter  on  Lines  3  (a)  through  (c).  in 
general  groupings  or  bookkeeping  categories, 
other  funds  handled  by  your  organization  for 
transmittal  to  third  parties.  Enter  on  Line  3(d) 
the  total  from  any  additional  pages. 

Line  4:  Enter  the  amount  reported  in  Item 
51  (Total  Revenues). 

Line  5:  Enter  the  amount  reported  on  Line  5, 
Column  (D)(1)  of  Schedule  1. 

Line  6:  Enter  the  amount  reported  on  Line  6. 
Column  (F)  of  Schedule  7. 

Line  7:  Enter  the  amount  reported  on  Line  6, 
Column  (D)  of  Schedule  ft. 


Line  8:  Add  Lines  1  through  7  and  enter  the 
total  on  Line  8 

Additional  Information  and  Signatures 

66.  Additional  information — Use  Item  66  to 
provide  additional  information,  as  indicated 
on  the  form  and  in  thp  instructions  Insert  the 
number  of  the  item  to  which  the  information 
relates  in  the  "Item  Number"  column.  Attach 
additional  pages  as  necessarj. 

67-68.  Signatures. — The  original  and  one 
copy  of  completed  Form  LM-2  must  be  signed 
by  the  president  (or  chief  executive  officer) 
and  treasurer  (or  chief  financial  officer)  of 
your  organization.  If  the  duties  of  the  chief 
executive  or  chief  financi.il  officer  are 
performed  by  officers  otiier  than  the 
president  and  treasurer,  the  report  may  be 
signed  by  the  other  officers.  If  the  report  is 
signed  by  an  officer  other  than  the  president 
or  treasurer,  enter  the  correct  title  in  Item  67 
or  68.  cross  out  the  printed  title,  and  explain 
in  Item  66  why  the  president  or  treasurer  did 
not  sign  the  report.  Indicate  the  telephone 
number  at  which  the  signatones  conduct 
official  business;  include  the  area  code.  You 
do  not  have  to  report  a  private,  unlisted 
telephone  num.ber 

XI.  LABOR  ORGANIZATIONS  WHICH 
HAVE  TFJLMLNATED 

If  your  organization  has  eone  out  of 
existence  as  a  reporting  labor  organization. 
the  last  president  and  treasurer  or  the  official 
responsible  for  winding  up  the  affairs  of  your 
organization  .must  file  a  report  for  the  period 
from  the  beginning  of  the  fiscal  year  to  the 
date  of  termination.  A  terminal  report  should 
be  filed  if  your  organization  has  disbanded 
and  gone  out  of  existence  during  the 
reporting  pe.'-iod.  merged  into  another  union, 
or  merged  or  consolidated  with  several  other 
organizations  to  form  a  new  organization.  A 
terminal  report  is  not  required  if  ycur 
organization  changed  its  affiliation  but 
continues  to  function  as  a  separate  reporting 
labor  organization. 

The  terminal  report  must  be  filed  on  Form 
LM-2  if  your  organization  filed  its  last  annual 
report  on  Form  LM-2  and  must  be  submitted 
to  the  U.S.  Department  of  Labo.'.  Office  of 
Labor-Manajsement  Standards,  200 
Constitution  Avenue.  NW,  Washington.  DC 
20210.  within  ,30  days  after  th"  date  of 
termination. 

To  complete  a  terminal  report  on  Form  LM- 
2  use  the  instructions  in  Section  X  except  for 
the  following: 
—Print  the  words  'TERMiN.XL  REPORT'  at 

the  top  of  page  1  of  Form  L\f-2. 
— Elnter  the  date  your  organization  ceased  to 
exist  in  Item  2  after  the  word 
"THROUGH." 
—Print  the  words  "TERMLNAL  REPORT  as 
the  first  entry  in  Item  66  and  provide  a 
detailed  statement  of  the  reason  why  your 
organization  ceased  to  exist  Also  provide 
the  name  and  address  of  the  person  or 
organization  that  will  retain  the  records  of 
the  ter-minated  organization  If  your 
organization  merged  with  another  labor 
organization,  give  that  organiza'inn's  name, 
address,  and  6-digil  file  number. 
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Crntact  the  nearest  OLMS  field  office 
listeci  beiow  if  you  have  questions  about 
filing  a  termina!  report. 

Assistance  may  be  obtain>*d  fn>m  '^p  iield 
offices  of  the  US.  Department  of  Labor's 
Office  of  Labor-Management  Standards 
located  in  the  following  cities 
Albany.  NY  Buffalo.  NY 

Atlanta.  GA  Chicago,  IL 

Boston.  MA  Cincinnati,  OH 


C'ieveUnd.  OH 
Dallas,  TX 
Denver,  CO 
Detroit,  MI 
Grand  Rapids,  Ml 
Hato  Rey.  PR 
Honolulu,  HI 
Houston.  TX 
Iselin,  NI 
Kansas  City.  MO 
Lo*  Angeles.  CA 
Miami,  FL 
Milwaukee,  WI 
Minneapolis.  MN 


Nosh'.. .a:.  T\ 
New  Haven.  CT 
New  Orleans.  LA 
New  York.  NY 
Philadelphia.  PA 
Pitt»burgh.  PA 
St.  Louis,  MO 
Son  Diego.  CA 
San  Francisco.  CA 
Seattle.  WA 
Tampa,  FL 
Vestavia  Hills,  AL 
Washington,  DC 


Consult  local  telephone  directory  listings 
under  United  States  GovemmenL  Labor 
Department.  Office  of  Labor-Management 
Standards,  for  the  address  and  telephone 
number  of  the  nearest  field  office. 


BILUNO  COOF  4- 
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s^..         LABOR  ORGANIZATION  ANNUAL  REPORT 


form  approved 
■nd  Budg*! 


^^iiT-ngiDO.  DC  2C2'0 


FORM  LM-3 


FOR  USE  BY  LABOR  ORGANIZATIONS  WITH  LESS  THAN  $200,000  IN  RECEIPTS 


TM*  '•oC  '•*  m»)v3ilorr  -.^VJ*  1.  »ft-?i'    a  vnmnomt!. 


i"»  r-  'rwwgi>  T^*  r 


■mmv  procacuUon  flr%M  or  dvii  panal'JM  u  proviOM  Of  24  USC  i3S  cr  440 


BEAD  TM€  (H8TRUCTKXS  CARtFULif  BfcfOWf.  f»««PA*l)MO  THIS  «EPO«IT. 

SUBMIT  THIS  REPORT  IN  DUPLICATE. 

1     FILE  NUMBtS 

IMPOfiTANT 

2    PEJ^iOO 

COVERED 

MO 

DAY 

Y» 

PWIM  P«»  0<<  'OC  PVT 

«nd  piKa  ir  ur'>«  3oi  c- 

j   <'  >ab»4  ir<orTijiior  ii  ooc'»ct. 

mmit  ilwr)*  4  trrougn  8  tiitriL 

TmBO'JGH 

rt  iab«<  rtormibor  tt  ir>cor»ct 
corr>pl«t»  ntmt  t  ifrtx^^  8 

- 

_      .._       .... 

3    WHERE  LOCATED  0«  CHARTERED  TO  OPERATE: 

CITY                                                                 COUNTY 

STATE 

4      AP^rjA'iON  0°C*>Gl*S2>'ON  NAME 

8.  MAILING  ADDRESS 

(In  care  oO  NAME  Of  PERSON 

5      DESiGNATlON  (lOCtl.  LOOg*.  9\C.) 

6.  DESIGNATION  NUMBER 

NUMBER  AND  STREET 

7     UNff  NAME  t  ^  tr^i 

BUILDING  AND  fKWM  NUMBEB  (If  ary) 

9    A.'aorgarMituon  racord*  k«p!  K  (r^«  tddraMinltamS?              ym  no 
1*  'Ho,*  oroyi<3«  idiJraM  including  Z'O  Co<J«  in  t»m  66.                    D  D 

CITY                                                       STATE                                  Z.P  CODE 

OUWNG  Tr^E  REPOFT'SG  P£«-OC  DC  rC>.,a  ORGANIZATION  DIRECTLY 

ORiN&flEC^.Y 
"0   Hj*«  io*n«  toia^nfl  '^■'■»  '^ar  I?*-:  to  a.-  /  officer,  •oiploy»«. 

Of  Twrno^f ,  (X  man*  ary  can*  to  a  D<.,srne«a  •nMfpriaa'' .    ... 
11.  Ha*«  any  ampioyaa  «i»'X)««  groa*  aaia^y  aiiowa"c«i  trc-y'-nn 

•  ip«na«a  'ror^  you  ofganjzaiion  or  f-o'^  fojr  or5ar..ia;xr.  ar,J 

any  rffnataa  mvn  more  mar  IiCOOC^  

'2   Cract*  or  pamaoaia  m  g^e  aar^mitr-aicr  o'  a'-y  &u$'n»M  enw 

pnaa  Of  o!f>ar  orgarnaton  wn,cn  ,"n«i  (•>»  ti^f.muor  o>  a  'r^c^ 

ndiary  o^ganizauon"  ai  tna;  lar-r'  i|  canned  '"  '♦«  -«i-',j.:-  '-its' 
1  3    Acquira  any  gooOi  o^  pnDpeTy  ir  an>  frar-nw  ofw  ?-».-  t,  ;;,;,/ 

cnaaa  or  diioota  o'  any  gooO*  or  cooe^^  "  ar>  -^a'  -w  :;■-»» 

tt«n  by  »«ja^ 
'4    Craata  or  pan.c.pata  m  tf^  aa-^i-istrai^or  o'  a  tr.^«r  cj<  o'~^- 

fund  or  orgariratcr,  a  p/'na'y  purpoae  c'  *nic'^  's  ;c  5"?»  *■? 

C>ane<'t«  tor  m«r»D«r»  o'  iieir  o«re^c>a'a«   as  da'  "«.::    -  ■-* 

inuojcuora''  

'5    Ofaoovar  any  ioM  or  anonaga  o<  K^not  of  c'Wf  p'o::«'-ty7 .... 

C/f  rt»  irpttf  K>  arf  oft^  afiov"*  gu«sr'c>n*  n  ''tt  ' provl{}» OetmlB  In 

ff»n"  S6    s»#  $p«ofc  irsrua!or$  'of  wis  a-'tw'?  -»J  'Ya$.') 


vaa  NO 
D  D 

D  D 

::  a 
a  D 


□  □ 
a  D 


'6    wa«  your  oi-ganization  inaurad  by  a  fidelity  bond  ym    no 

Oiying  tfve  reporting  period"? D    O 

17.  (t  "Yea "  what  n  the  maximun^  amouni  recoverable 

fof  io»«  ca'jseo  by  any  peraoo?  $ 


18.  What  ia  the  date  of  youf  organization's  next  regular  election  of 
off  cars? 
Morin rev 


AT  THf  END  Of  The  REPORTING  PERIOD: 

19.  Wb!^  any  aaseta  pledged  aa  aeojrity  Of  encumbered       t»»    ho 
In  any  o^her  way"? D   D 

20.  Did  your  organization  have  any  contingent  llablHilea?       D   D 
(If  the  answsr  to  Itom  f  9  or  X  Is  "Yea, '  provide  details  in  Itern  66  ) 


21.  Did  your  organization  have  any  charge  In  ita  cooatitutlon  and 
by>aw»  (other  than  changed  duea  amoonta)  or  in  practicea  dea- 
cr  t>eo  in  itaiamenta  autwnmed  »*iih  Form  LM-1  or  Form  LM-IA 
tmce  your  ofganization  filed  Form  LM-1  or  moat  recently  updated 
it  by  fi'-ng  a  Form  LM-1A7    D  Yea    D  No 

(H  'Yes.'  attach  an  updated  form  LU-'A   to  this  report,   with 
nqulred  documents  ) 


22.  FEES  AND  DOES  (CcxDpiefe  each  :  le    Enter  "SoTe'or  'Not 
Applicable"  aa  apofocaia  i 

(a)  Initiation  fee  or  fe««  raqui'ed  ''O"  n«v»  -^-e^  :;*s-« 

(b)  Feeaotrier  than  due*  requtraci  f'om  tra-i'e' n«r->»-i 

(CI  Are  «or*  permni  laaued"       C  "'a*       C  **: 

tf  "Yaa.'  enter  t««i  required 
(di  Regular  dueaor  feea  or  other  peroo  c  ^a^'-e-:!  'aq-^-aa  to 
remain  a  rrnmber  o'  irour  orga-^  la:  c  !p«  »•*  'ionti\elc) 


(A)   If  on*  rata  apciiaa. 

antar  oaiow: 
I 

t 

« per 


(B)  If  mora  t^aI^  ooa  rata  appliaa.  antar  below: 


MtnirriuTf^ 


par 


Maximum 


PT 


Eacn  of  ma  tr<lar»!gn«3.  a^',  av.!*xx'i«d  o't'Carao'tna  atx>ve  labor  oraaniiation.  daci«aa,  undar  tha  appiicabia  oanaitiaa  of  law,"  that  all  oftha  information  »ub- 
mittad  in  f^««  racort  (inc)uC  -o  t^«  ip'<ymat'or  coniamae!  "~  any  accomoanynfl  documanti^  ha«  t)aar  anammad  ey  fha  no^atorv  •'*  '«•  to  tha  beat  of  the  undw'- 
t«7«d'i  knowaOge  ard  Oanaf  trua,  ccx'-act,  and  cor-c-mi 


67.  Signed 

at 


City 


Stale 


Data 


L 


J_ 


Tttac^ooa  Sur^bar 
Form  LM-3  (Re*  aed"tS92i 


(rtofim  w»  cr-'MS 


^a    SIGNED:. 


City 


Staia 


Data 


Jl 


.  TREASURER 
(It  arm  m*.  cnm 
o>/  and  ■rrfrt  in 
corrao  rrt/»  ibov* 
EjtMatn  M  Ittm  66.) 
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1  ilh^i 


ENTER  AMOUNTS  IN  DOtLARS  ONIT 


STATEMENT  A      RALANCI  RHEET 


ASSETS 


Sun  o(  Fteponing 
P9nod 

(A) 


Ena  o(  aepoair>g 
p»nod 

(E) 


23.  C«»ft 

24  Accoum  nsccivabi*  . . . 

25  leM:  Altowaoce  tor 
Doubtful  Accoyrrti 

29  LOtt\*  R»c«fv«b<« 

27  U.S.  Jrtuory  S«curtti«« 

2S.  Mong«g«  tnwnrrwnt* 

29  Ohef  inv«»im«m«    

30  Fixed  AM«tl 

31  Ott»f  A»«»t» 

32.  TOTAL  ASSETS 


,  33 
'  34 

3! 

36 


3e 


Sta- 

End  o<  R«t 
Parioa 
(D) 

■  "'^ 

kcoxj'it  P«y»Di« 

.,osp*  Peyitte     

Mo'tgagw  otyabia    

Cih*!  ,  i,»Dti.t*i             

"'■"A    ,  .as;:,  ""'.r''         .... 

s 

$ 

s 

S 

Sf-  rt-.   ^"  ":  ;.';s.T;  32 

*».<  ■''»'"■■■  J7^ 

$ 

$ 

STATEMENT  8  -  REVENUES 

REVENUES 

n«m  

39-  Ou*»     

40  f*«r  C*p<ft  itx    

41.  F«« 

42.  F>n»i 

43-  A«»e»«m»nt» 

44.  Wort  f^rmttt  

45.  Si*  Of  Sovt** 

46.  tn»r»« 

47.  Divid«fKH        

48.  tlanu 

49.  Gain  (Low)  or.  S«i«  of  invMtm»ft»  * 
Fi.x»<!  Kama      

50.  Other  R«v«nuei 

51     TOT Ai  REVENUES 


STATEUEWT  0       f-UNDS  HAMOtf  0 


AMOUNT 


,>,^  '■'"■t<^     Ik,  ft,  NC* 


1 .  On  Behalf  of  Affiilatet  for  Transmittal 

to  '  "^©^  

2.  F'Of  M»'-i:b«fi  f&f  f>»£>ur»»<Tieni 

on  '^hew  Ber««  

3.  Oi'T*'  f  ir^dt  Coii«c»c  *o> 

Tr».'^,»minti  10  ^•w-O  Pani««  {■(©m.iis 

(a) 

(b) 

(c)  Totai  ''O"  »dd't'on8'  :mg«*  '  '  e-y)  . 

4.  Revenues  (*rtyv  (t»m  55) 

5.  Lo«r  fteC'«y"^"t«  ftet-eived 

6.  P'oceeCi  tror^'  S«*i  of  inves'.meiJs 
&  f:xe<J  AsMfti 

7.  P-oceeCi  f'O"  ,  oa'K  :>t:t»"»c    , 

6    TO^Ai,  '■'  JNDS  ►^anC^.e:;     , 


AMOUNT 


rr::rr-r':i^r^"-ra 


STATEMENT  C      EX»>EN8E8* 

EXPENSES                      1          TOTAL 
tteffl                                                      ]           (*) 

Contract 
KSflOtiSlior  S 

(B)                      fC) 

Ssfwv* 

Strtk* 

»  1  ■■.■''>«« 
tEj 

Poiiiicai 

1.'; 

Lobbying 
(G) 

Promotional 
Adlvitias 

(H) 

Ott>er 
<i) 

52.    Officer  Expeneei    

53     E/notovee  ExDentea        

- T 

$ 

»                            * 

$ 

s 

S 

S 

1 

$ 

^     Pw  CADttA  Tax 

55     Feet,  Ftrtee.  Agaeumentt.  etc 

h • 

1 

56 .    0"i ;  a  4  A  drrun  1  jtraove  Ej<per  te 
67     EOucatkjral  4  Publictty  Expense 

H ^ " 

56.    Pfoteawonai  Fees 

59.    Beneftti      , 

60  Contr:b(jtiont  Gifts  A  Grants 

61  SjDOltes  tor  Resale    . .  .\ . . 

1* — ■— — ^ 1 ■-—* 

1 

62    Tsxes  

63    Payroll  Taxes          

64.  Other  Expenses     

65.  TOTAL  EXPENSES 

i 

S 

ts ^ " 1 "'■"" 

$ 

s 

$ 

s 

S 

$ 

THE  METHOD  USED  TQ  AlLOCATf  EXPENSES  TO  ruNCTK>*AL  AREAS  SHOULD  B£  CO«.SlSTENT  FROM  YEAR  TO  YEAH,  SYSTEMATIC,  AND  REASONABLE 
FtLEKS  MUST  ATTACH  AM  EXPLANATOBV  ST^TLMENT  DESCRIBING  THE  ALLOCATION  MCTMOO  USED. 

enrrr,  1  U.1  lS^\ii*ati  \0a3\ 

( 

s^e  ,;:  of  3 
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LM-3 


:  ENTER  AMCMJMTS  (M  OOU-ARS  ONtT 


FILE  HOUBER 


Lirr 

Of  AU  04=fiCtm  ikHD  Of 

f  ices  8*1  ARIES  AND  OTHER  EXPENSES 

olfic*  Ounng  tm  rtpottmg  p^rxxl 

Thi» 

Status 

G".;»«  ':.•:«'■/ 

dcducttons) 
(D) 

knomvKt 
(E) 

Exo#n|»«  tof 

Official 
Bu«n«»« 

ExcwnM* 
(0) 

Total 
(H) 

1. 

$ 

$ 

$ 

t 

S 

2 

I 

3 

4 

t — - 

1 

i  5 

i 

'  6 

I        T 

•  S 

i« 

r 

i 

' 

ir 
^ 

i'  •     ■^Otau  'ror-  iaO'^Of*'  p«g««  (if  any  1 

^--       -  -  ^ 

( 

$ 

$ 

$ 

$ 

Er»r  [r«  •^ota   ^or^  ^  "^^  '2   Cc./^" 

(H)  in 

•nod  -  N 
piai'"'  in  lf»m 

T-^ 

•  ::o<3«  'c^  ilxi-j'^  fC-     Dt»:  :•<  c«'  -P.  continuing  Officer  -  C,  r»*  :*'  :«•  Sjr  -15  »►>:■«  '»oofing  p 
rf  «ry  o'^'c*'  w»t  no-  ai^crea  Ml  a  ngulsr  tltction  In  accordtnc*  with  itm  constitution  ana  Dyiawt  et 

66 

Item  52 
Column  (A) 

) 

166   ADOf-KDNA^  'NPOOMA-'ON  (If  ihi$  n a ttrmina  n«-:-*--  *»#S«rftorX/o^r/»*»»u:/toni.^ 


r»m  NuT'Otf 


Fo«^  lM-3  C^Y-WO  '9921 
Si^.jHO  coot  45'0-*«-C 


(If  mora  apaca  is  na^ad,  attach  additional  psg»s  properly  idgocfi^a ) 
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Instructions  for  Lalmr  Organizabon  Annual 
Report,  Form  LM-3 

GE\ER.AL  IXSTRUCTIONS 

I.  Who  must  file 

F\  ery  labor  orsanization  subject  to  the 
L.ibor-Management  Reporting  and  Disclosure 
Act  of  1959.  as  amended  (LKWDA),  the  Civil 
Senice  Reform  Ac!  (CSR.M.  or  the  Foreign 
Service  Act  (FSA)  must  file  a  financial  report. 
Form  LM-2  or  LM-3,  each  year  with  the 
Office  of  Labor-Management  Standards 
(OLMS)  of  the  US.  Department  of  Labor, 
These  laws  cover  labor  organizations  that 
represent  employees  in  private  industrv 
employees  of  the  U  S  Postal  Service,  and 
most  Federal  government  em.ployees  Labor 
organizations  that  represent  onK  Sta'e. 
county,  and  municipal  government  employees 
are  not  required  to  file.  If  you  have  a  question 
about  whether  your  organization  is  required 
to  file,  contact  the  nearest  OLMS  field  office 
listed  on  the  last  page  of  these  instructions. 

II,  What  form  to  file 

A  labor  organization  subject  to  the 
LMRDA.  CSRA,  or  FSA  may  file  a  simplified 
report  on  Form  LM-3  only  if  it  meets  the 
following  two  conditions; 

— The    total  annual  receipts"  of  the  labor 
organization,  including  receipts  of  any  special 
funds  and  any  "subsidiaries    of  the  labor 
organization,  was  less  than  S2(.X).(XX)  m  the  12- 
month  period  co\ered  by  the  report.  The  term 
"to'di  annual  receipts  '  means  all  revenues 
and  other  funds  handled  by  the  labor 
organization  during  its  fiscal  year  as  reported 
on  Line  8  of  Statement  D  on  Form  LM-3 
regardless  of  source  and  without  exclusions 
or  deductions  of  any  kind, 

— The  organization  was  not  in  trusteeship. 
as  defined  in  Section  VIII  of  these 
instructions,  at  the  end  of  the  fiscal  year. 

If  your  organization  is  not  authorized  to  use 
Form  LM-3.  you  mus'  report  on  Form  LM-2. 

IIL  When  to  file 

Form  LM-3  must  be  filed  within  ninety  (90) 
days  after  the  end  of  your  orsenization's 
fiscal  year  (12-month  reporting  period).  The 
law  does  not  authonze  the  L'  S  Department 
of  Labor  to  grant  an  extension  of  time  for 
filing  reports  for  any  reason. 

If  your  organization  went  out  of  existence 
daring  its  fiscal  year,  a  terminal  report  must 
be  filed  within  thirty  130)  days  after  the  date 
it  ceased  to  exist.  See  Section  XI  of  these 
instructions  for  information  on  filing  a 
terminal  report. 

IV.  Where  to  file 

The  original  and  one  duplicate-copy  of 
Form  LM-3  and  anV  required  attachments 
must  be  filed  with  the  US  Department  of 
Labor  at  the  following  address; 
LIS.  Department  of  Labor,  Office  of  Labor- 
Management  Standards,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
If  available,  use  the  pre-addressed 
envelope  enclosed  with  the  report  package  to 
file  Form  LM-3, 

Note;  Certain  labor  organizations  are 
required  to  file  Form  990.  Return  of 
Organization  ExemDt  from  Income  Tax,  with 
the  Internal  Revenue  Service  |IRS)  The  IRS 
will  accept  a  copy  of  your  organization's 
Form  L.V1-3  to  provide  some  of  the 


information  required  by  Form  990.  See  the 
instructions  for  the  current  Form  990  for 
details  Filing  Form  LM-3  with  the  IRS  does 
not  satisfy  your  organization's  reporting 
requirement  with  the  U.S.  Department  of 
Labor. 

V.  Public  disclosure 

The  LMRDA  requires  that  the  U.S. 
Department  of  Labor  make  labor  organization 
financial  reports  available  for  inspection  by 

the  public  Reports  may  be  examined  and 
copies  purchased  at  the  OLMS  Public 
Disclosure  Room  at  the  above  address  or  at 
the  OLMS  field  office  in  whose  jurisdiction 
the  reporting  organization  is  located.  See  the 
iasi  page  of  these  instructions  for  a  list  of 
field  offices. 

VI  Responsibilities  of  officers  and  penalties 

The  president  and  treasurer  or  the 
corresponding  chief  executive  and  financial 
officers  required  to  sign  Form  LM-3  are 
personally  responsible  for  its  filing  and 
accuracy.  Under  the  LMRDA.  officers  are 
subject  to  criminal  penalties  for  willful  failure 
to  file  a  required  report  and  for  false 
reporting  False  reporting  includes  making 
any  false  statement  or  misrepresentation  of  a 
matenal  fact  while  knowing  it  to  be  false,  or 
for  knowingly  failing  to  disclose  a  material 
fact  in  a  required  report  or  in  the  information 
required  to  be  contained  in  it  or  in  any 
information  required  to  be  submitted  with  it. 
Under  the  CSRA  and  FSA  and  implementing 
regulations,  false  reporting  and  failure  to 
report  may  result  in  administrative 
enforcement  action  and  litigation.  The 
officers  responsible  for  signing  Form  LM-3 
are  also  subject  to  criminal  penalties  for  false 
reporting  under  section  1001  of  Title  18  of  the 
United  States  Code. 

VII.  Record  keeping 

The  officers  required  to  file  Form  LM-3  are 
responsible  for  maintaining  records  which 
will  provide  in  sufficient  detail  the 
information  and  data  necessary  to  verify  the 
accuracy  and  completeness  of  the  report. 
Under  the  LMRDA  the  records  must  be  kept 
for  at  least  five  years  after  the  date  the  report 
19  filed.  Any  record  necessary  to  verify, 
explain,  or  clarify  the  report  must  be 
retained,  including,  but  not  limited  to, 
vouchers,  worksheets,  receipts,  and 
applicable  resolutions. 

SPECIAL  INSTRUCTIONS  FOR  CERTAIN 
ORGANIZATIONS 

VIII.  Labor  organizations  under  trusteeship 

The  law  requires  any  labor  organization 
which  has  assumed  a  trusteeship  over  a 
subordinate  labor  organization  to  file,  on 
behal;  of  the  subordinate  labor  organization, 
the  trusteed  organization's  annual  report. 
Reports  filed  for  any  organization  under 
trusteeship  must  be  submitted  on  Form  LM-2, 
which  should  be  requested  from  the  nearest 
OLMS  field  office  listed  on  the  last  page  of 
these  instructions. 

IX.  Labor  organizations  which  have 
subsidiary  organizations 

A  subsidiary  organization,  within  the 

nicaning  of  these  instructions.  Is  any  separate 
organization  of  which  the  ownership  is 
wholly  vested  in  the  reporting  labor 


organization  or  its  officers  or  its  membership, 
which  is  governed  or  controlled  by  the 
officers,  employees,  or  members  of  the 
reporting  labor  organization,  and  which  is 
wholly  financed  by  the  reporting  labor 
organization.  A  building  corporation  is  a 
common  type  of  subsidiary  organization. 

Note:  If  your  organization  has  no 
subsidiary  organization  as  defined  above, 
skip  to  Section  X  of  these  instructions. 

If  a  labor  organization  has  a  subsidiary 
organization,  the  labor  organization  is 
required  to  report  financial  information  for 
the  subsidiary  organization  by  one  of  the 
following  methods: 

Method  (1) — Consolidate  the  financial 
information  for  the  subsidiary  organization 
and  the  labor  organization  on  a  single  Form 
LM-3. 
Method  (2) — Complete  a  separate  Form  IM-i 
for  each  subsidiary  organization  and  file  it 
with  the  labor  organization's  Form  LM-3. 
The  LM-3  repiort  for  the  subsidiary 
organization  should  be  clearly  marked 
••SUBS1DL\RY  REPORT'  at  the  top  of  the 
first  page. 
Method  (3)— File,  with  the  labor 
organization's  Form  LM-3.  the  regular 
annual  reports  of  the  financial  condition 
and  operations  of  each  subsidiary 
organization,  accompanied  by  a  statement 
signed  by  an  independent  public 
accountant  certifying  that  the  financial 
reports  present  fairly  the  financial 
condition  and  operations  of  each 
subsidiary  organization  and  were  prepared 
in  accordance  with  generally  accepted 
accounting  principles. 
Financial  information  reported  separately 
for  subsidiary  organizations,  as  required 
under  methods  |2)  and  (3)  above,  should  be 
submitted  in  duplicate  and  should  include  the 
name  of  the  subsidiary  and  the  name  and  file 
number  of  the  lat>or  organization  as  shown 
on  its  Form  LM-3.  The  financial  report  of  the 
subsidiary  organization  must  cover  the  same 
reporting  period  as  that  used  by  the  reporting 
labor  organization. 

When  method  (2)  or  (3)  is  used  and  the 
subsidiaries  are  investments,  the  financial 
interest  of  the  reporting  labor  organization  in 
the  subsidiaries  should  be  included  in  Item  29 
(Other  Investments)  of  the  labor 
organization's  Form  LM-3.  When  method  (2) 
or  (3)  is  used  and  the  subsidiaries  are  of  a 
non-investment  nature,  the  financial  interest 
of  the  reporting  labor  organization  in  the 
subsidiaries  should  be  included  in  Item  31 
(Other  Assets)  of  the  labor  organization's 
Form  LM-3. 

The  same  type  of  information  required  on 
Form  LM-3  regarding  officer  and  employee 
expenses  and  all  loans  made  by  labor 
organizations  must  also  be  reported  with 
respect  to  subsidiary  organizations.  In 
method  (1)  the  information  relating  to  the 
subsidiary  must  be  combined  with  that  of  the 
labor  organization  and  reported  on  the  labor 
organization's  form  LM-3  in  Items  52  (Officer 
Expenses)  and  53  (Employee  Expenses)  and 
in  the  List  of  All  Officers  and  Officer  Salaries 
and  Other  Expenses  on  page  3  of  the  Form 
LM-3.  In  method  (2)  the  information  should 
be  included  in  Items  52  (Officer  Expenses) 
and  53  (Employee  Expenses)  and  in  the  List 
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of  Al!  Offtcer*  snd  Officer?  Saianes  and 
Other  ELupenses  of  the  separate  Form  LM-3 
used  for  reporting  the  financial  condition  and 
operations  of  the  subsidiary.  If  method  (3)  is 
used,  an  attachment  should  be  submitted 
containing  this  information. 

The  information  regarding  loans  made  by 
the  subsidiary  organization  must  include  a 
list  of  the  names  of  each  officer,  employee,  or 
member  of  the  labor  organization  and  each 
officer  or  employee  of  the  subsidiary  whose 
total  loan  indebtedness  to  the  subsidiary  or 
to  the  labor  organization  or  both  at  any  time 
during  the  reportirrg  period  exceeded  $250. 
However,  if  method  (2)  or  (3)  is  used,  the 
amount  reported  by  the  subsidiary  should  be 
only  the  amount  owed  to  the  subsidiary. 

llie  annual  financial  report  must  also 
Include  all  expenaes  of  the  subsidiary  for  its 
officers  and  officers  of  the  labor  organization. 
The  report  must  also  list  the  name  and 
occupation  of  the  subsidiary  organization's 
employees  whose  total  gross  saianes, 
allowances,  and  other  expenses  from  the 
subsidiary,  the  reptorting  labor  organization, 
and  any  affiliates  were  more  than  $10,000. 
However,  if  method  (2)  or  (3)  is  used,  only  the 
expenses  of  the  subsidiary  for  its  employees 
should  be  reported. 

X  INSTRUCTIONS  FOR  COMPLETING 
FOR.MLA4-3 

Working  copy— Three  copies  of  Form  LM-3 
are  included  in  this  report  package.  Two 
completed  copies  must  be  filed  with  OLMS; 
the  other  may  be  used  as  a  working  copy  to 
help  in  preparing  your  report. 

Legibility — Form  LM-3  should  be  typed  or 
clearly  printed  in  ink.  Do  not  use  a  pencil. 

Answer  all  items — Fill  in  all  spaces.  Enter 
"None"  or  "Not  Applicable"  as  appropriate. 
Check  the  appropnate  box  for  those 
questions  requinng  a  "Yes"  or  "No"  answer 
do  not  leave  both  boxes  blank. 

Additional  pages — Some  of  the  items  on 
Form  LM-3  require  that  further  details  be 
provided  in  Item  86  [Additional  Information) 
on  page  3  of  the  form.  If  there  is  not  enough 
space  in  Item  86.  enter  the  additional 
mformation  on  a  separate  letter-size  page, 
giving  the  number  of  the  item  to  which  the 
information  applies.  FVint  clearly  at  the  top  of 
each  attached  page  the  name  of  your 
organization,  its  six-digit  file  number  as 
snown  in  IteiT,  1  of  the  forrr.,  and  the  ending 
daiH  of  the  reporting  penod  as  shown  on  the 
second  line  of  Item  2.  This  identifying 
information  should  also  be  on  each  page  of 
the  require  explanation  of  your 
organization  s  functional  allocabon  method 
as  discussed  in  the  instruciiona  for 
compie'ina  Statement  C.  All  attachments 
should  be  labeled  sequentially  1  of    .  2  of   , 
etc. 

Address  label — If  this  form  was  mailed  to 
you  with  an  address  iaoe!,  >eei  off  the  top 
label  and  piace  it  m  'he  correspooding  box  on 
the  second  copy  of  ir\e  forrr..  so  that  address 
labels  are  aff:xeO  !o  the  two  copies  being 
mailed  to  OLVtS  Use  the  pre-pnnted  labels 
even  ;f  the  information  on  them  is  incorrect 

rTE\fS  1-22 

1  File  Number — Enter  the  6-digit  number 
which  OLMS  assigned  to  yoor  organization.  If 
this  form  was  rr.diiea  to  you  with  an  address 
lat;>«l,  your  file  number  i«  the  6-digit  number 


on  the  first  line  of  the  label.  If  you  do  not 
have  a  label  and  you  cannot  obtain  the 
number  from  prior  reports  filed  by  your 
organization,  contact  the  nearest  OLMS  field 
office  listed  on  the  last  page  of  these 
instructions  to  obtain  your  organization's  file 
number. 

2.  Period  covered — Enter  the  beginning  and 
ending  dates  of  the  period  covered  by  this 
report.  For  example,  if  your  organization's  12- 
month  fiscal  year  ends  on  December  31,  enter 
these  dates  as  "1/1/9—"  and  "12/31/9—." 
The  report  should  never  cover  more  than  a 
12-month  period  and  mast  always  begin  on 
the  day  after  the  ending  date  of  your 
organization's  last  report. 

3.  Where  located  or  chartered  to  operate — 
Enter  the  city,  county,  and  State  where  your 
organization  is  located  or  chartered  to 
operate.  If  no  single  city  is  named  in  your 
charter  or  is  authorized  by  your  national  or 
international  labor  organization,  enter  the 
city,  county,  and  State  in  which  your 
organization's  main  office,  other  than  a 
private  residence,  is  located.  If  your 
organization  has  no  office,  enter  the  city, 
county,  and  State  where  most  of  the  members 
work.  TTie  city,  county,  and  State  reported 
should  generally  remain  the  same  from  year 
to  year  and  should  not  be  changed  on  your 
organization's  report  because  of  a  change  in 
officers  or  the  mailing  address  reported  in 
Item  a 

Note:  If  you  do  not  have  an  address  label 
or  the  information  on  the  label  is  incorrect, 
complete  Items  4  through  8  below  in  their 
entirety.  If  the  label  information  is  correct 
leave  Items  4  through  8  blank. 

4.  Affiliation  or  Organization  name — Enter 
the  name  of  the  national  or  international 
labor  organization  which  granted  your 
organization  a  charter.  If  your  organization 
has  no  such  affiliation,  enter  the  name  of 
your  organization  as  currently  identified  In 
your  organization's  constitution  and  bylaws 
or  other  organizational  documents. 

5.  Designation — Enter  the  designation  that 
specifically  identifies  your  organization,  for 
example:  Local.  Lodge,  Branch.  Joint  Board, 
joint  Council.  District  Council.  Grievance 
Committee,  etc.  If  your  organization  has  no 
such  designation,  enter  "None"  or  "Not 
Applicable." 

6.  Designation  number — Enter  the  number 
or  other  descriptive  term,  if  any.  by  which 
your  organization  is  known.  If  your 
organization  has  no  such  designation  number. 
enter  "None"  or  "Not  Applicable." 

7.  Unit  name — Enter  any  additional  name 
by  which  your  organization  is  known,  such  as 
"Chicago  Area  Local." 

8.  Mailing  address — Enter  the  current 
address  where  mail  will  most  surely  and 
quickly  reach  your  organization.  Be  sure  to 
Indicate  the  name  of  the  person,  if  any.  to 
whom  such  mail  should  be  sent. 

9.  Place  where  records  are  kept — If  the 
records  required  to  be  kept  by  your 
organization  to  verify  this  report  are  kept  at 
the  address  reported  in  Item  6  (or  the  address 
on  the  address  label),  check  "Yes."  If  not. 
check.  "No"  and  provide  In  Item  86  the 
address,  including  the  ZIP  Code,  where  your 
organizations  records  are  kept. 

10.  Loans — Check  Item  10  "Yes"  if  any 
officer,  employee,  or  member  owed  your 


organization,  together  with  any  subsidiary. 

more  than  $250  at  any  time  dunng  the 
reporting  penod:  or  if  your  organization. 
including  any  subsidiary,  made  a  loan, 
regardless  of  amount,  to  any  business 
enterpnse  directly  or  indirectly  during  the 
reportms  penod;  otherwise  check  "No  "  If 
"Yes  "  IS  checked,  enter  m  Item  86  the  name 
of  each  individual  and  business  enterprise 
Report  the  amount  of  indebtedness  of  each 
individual  at  the  end  of  the  reporting  penod 
and  the  amount  lent  each  business  enterprise 
during  the  reporting  penod,  the  purpose, 
terms  for  repayment,  and  any  secunty  for 
each  loan  Include  loans  made  by  any 
subsidiary  unless  a  separate  report  covering 
the  subsidiary's  finarcial  condition  and 
operations  Is  submitted  in  accordance  with 
Section  IX  of  these  irtstructions 

11.  Employees — Item  11  should  be  checked 
"Yes"  if  your  organization  had  any  employee 
whose  gross  salaries,  allowances,  and  other 
expenses  amounted  to  more  than  $10,000 
during  the  fiscal  year  In  computina  the  total. 
add  tORether  the  expenses  incurred  'oy  your 
organization,  including  any  sutisidiary  any 
labor  organization  affiliated  with  ynur 
organization,  any  labor  organization  with 
which  It  is  affiliated,  and  any  organization 
affiliated  with  the  same  national  or 
international  labor  organization  If  Item  11  is 
checked  "Yes,"  report  in  Item  86  the  name 
and  title  or  occupation  of  each  employee. 
Indicate  the  total  expen.ses  incurred  by  each 
employee  or  on  the  employee's  behalf  by 
your  organization,  including  al!  salary  and 
allov.ances  Ibefore  any  deductions)  and  other 
expenses,  include  the  expenses  incurred  by 
any  subsidiary  unless  a  separate  report 
covering  its  final  condition  and  operations  is 
submitted  in  accordance  with  Section  IX  of 
these  instructions  For  each  employee,  state 
the  names  of  the  other  labor  organizations,  if 
any.  which  have  incurred  expenses  on  the 
employees  behalf 

12  Subsidiary  organizations — If  Item  12  is 
checked  'Yes.    descnbe  in  detail  in  Item  86 
the  nature  and  purpose  of  each  subsidiary 
organization  and  the  relationship  between 
the  subsidiary  and  your  organization.  State 
whether  the  information  concerning  its 
financial  condition  and  operations  is  included 
in  this  Form  LM-3  or  in  a  separate  report.  See 
Section  IX  of  these  instnictions  for 
information  about  reporting  subsidiary 
organizations. 

13  Acquisition  and  disposition  of 
property — If  Item  13  is  checked  "Yes." 
describe  in  Item  66  ine  manner  in  which  your 
organization  acquired  or  disposed  of 
pTop»*rty.  such  as  gifts  of  office  furniture  and 
equipment  to  charitable  organizations. 
Include  the  type  of  property,  its  value,  and 
the  identity  of  the  recipient  or  donor  if  any. 
Also  report  the  cost  or  other  basis  at  which 
any  acquired  assets  are  entered  on  your 
orsanizaiion  8  books  or  at  which  any  assets 
disposed  of  were  carried  on  your 
organization  s  books 

14,  Trusts  or  funds — Item  14  refers  to  any 
"trjst  in  which  a  labor  organization  is 
Interested."  defined  in  section  3(!j  of  the 
LMRDA  as  "a  trust  or  other  fund  or 
organization  (1)  which  was  created  or 
established  by  a  labor  organization,  or  one  or 
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more  of  the  trustees  or  one  or  mure  members 
of  the  governing  body  of  which  is  selected  or 
appointed  by  a  labor  organization,  and  (2)  a 
primary  purpose  of  which  is  to  provide 
benefits  for  the  members  of  such  labor 
organization  or  their  beneficiaries."  If  item  14 
is  checked  "Yes,"  provide  in  Item  66  the 
name,  address,  and  purpose  of  each  trust.  If  a 
report  has  been  filed  under  the  Employee 
Retirem.ent  Incom.e  Security  Act  of  1974 
(ERISA),  report  the  file  number  (EIN)  and 
plan  number,  if  any.  in  Item  66. 

15.  Losses  or  shortages — Check  Item  1.5 
"Yes"  if  any  loss  or  shortage  of  funds  or  other 
property  of  your  organization  was  discovered 
during  the  reporting  penod  e\  en  if  there  has 
been  repayment  or  an  agreement  to  m:;ke 
restitution.  If  Item  15  is  checked  "Yes," 
describe  the  loss  or  shortage  in  detail  in  item 
66,  including  such  information  as  the  amount 
of  the  loss  or  shortage  of  funds  or  a 
descnption  of  the  property  that  was  lost,  how 
it  was  lost,  and  to  what  extent,  if  any.  there 
has  been  any  recovery  by  means  of 
repayment,  surety  bond,  insurance,  or  other 
means, 

16.  Fidelity  bond— Check  Item  16  "Yes"  if 
your  organization  was  insured  by  a  fidelity 
bond  against  losses  through  fraud  or 
dishonesty  dunng  the  reporting  period. 

Note:  If  your  organization  has  property  and 
annual  financial  receipts  which  total  $5,000  or 
more,  each  of  your  organization's  officers 
employees,  and  agents  who  handle  funds  or 
other  property  of  your  organization  m.ust  be 
bonded.  The  amount  of  the  bond  must  be  at 
least  10*  of  the  value  of  the  funds  handled  by 
the  individual  dunng  the  las!  reporting 
period,  up  to  a  maximum  bond  of  $5(-)0,0(X) 
The  bond  must  be  obtained  from  a  surety 
company  approved  by  tlie  Secretary  of  the 
Treasury,  If  you  have  any  questions  or  need 
more  inform.ation  about  bonding 
requirements,  contact  the  nearest  OLMS  field 
office  listed  on  the  last  page  of  these 
instructions, 

17.  Bond  amount— If  Item  16  is  checked 
"Yes."  enter  in  Item  17  the  maximum  amount 
recoverable  for  a  loss  caused  by  any  person 
handling  your  organization's  funds. 

18.  Next  regular  election — Enter  in  Item  18 
the  month  and  year  of  your  organization's 
next  regular  election  of  general  officers 
(president,  vice  president,  treasurer. 
secretary,  etc.).  Do  not  include  the  dates  of 
any  interim  elections  to  fill  vacancies. 

19  Pledged  or  encumbered  assets — If  Item 
19  is  checked  "Yes."  identify  in  Item  66  any 
of  your  organization's  assets  pledged  or 
encumbered  in  any  way  (such  as  those 
pledged  as  collateral  for  a  loan),  report  their 
fair  market  value,  and  provide  details  of 
transactions  related  to  the  encumbrance. 

20.  Contingent  liabilities — If  Item  20  is 
checked  "Yes,"  describe  in  detail  in  Item  66 
transactions  or  events  resulting  in  the 
contingencies  and  include  the  identity  of  the 
claimant  or  creditor, 

21.  Constitution  and  bylaws  changes — Your 
organization  must  file  Form  LM-IA  to  update 
information  on  file  with  OLVIS  if  there  have 
been  any  changes  in  your  organization's 
constitution  and  bylaws  (other  than  changes 
of  specific  amounts  of  dues  and  fees  required 
of  members)  or  in  any  practices  described  in 
statements  submitted  with  Form  I.M-1  or 


LM-lA  since  your  organization  filed  Form 
LM-1  or  most  recently  updated  it  by  filing  a 
Form  LM-1  A  If  there  have  been  any  changes. 
check  "Yes"  in  Item  21,  complete  Form  LM- 
lA  in  duplicate,  and  attach  it  to  Form  LM-3, 
together  with  any  documents  required  by 
Form  LM-1  A.  Check  "No"  if  Form  LM-1  A  is 
not  being  filed. 

22.  Fees  and  dues— Enter  the  fees  and  dues 
established  by  your  organization.  Use  section 
(A)  if  only  one  rate  applies;  use  section  (B)  to 
enter  the  minimum  and  maximum  rates  of 
dues  and  fees  if  more  than  one  rate  applies. 

Line  (a);  Enter  the  initiation  fees  required 
from  new  members. 

Line  |b):  Enter  the  fees  other  than  dues 
required  from  transfer  members.  Such  fees 
are  those  charged  to  persons  applying  for  a 
transfer  of  mem.bership  to  your  organization 
from  another  labor  organization  with  the 
same  affiliation.  Do  not  report  fees  charged  to 
members  transferring  from  one  class  of 
membership  to  another  within  your 
organization. 

Line  (c):  If  your  organization  issues  work 
permits,  check  "Yes"  and  enter  the  fees 
required  per  year,  month,  etc.  If  your 
organization  does  not  issue  work  permits, 
check  "No."  Work  permit  fees  are  fees 
charged  to  nonmembers  of  your  organization 
who  work  within  its  jurisdiction.  Do  not 
report  as  work  permit  fees  those  fees  charged 
to  nonmember  applicants  for  membership 
pending  acceptance  of  their  membership 
application,  or  fees  charged  to  those  applying 
for  transfer  of  membership  to  your 
organization  pending  acceptance  of  their 
uppHeation  for  transfer. 

Line  (d):  Enter  the  regular  dues  or  fees 
which  a  member  must  pay  to  be  in  good 
standing  and  enter  the  calendar  basis  for 
payment  (per  year,  month,  etc.).  Include  only 
the  dues  or  fees  of  regular  members  and  not 
the  dues  or  fees  of  members  with  special 
rates,  such  as  apprentices,  retirees,  or 
unemployed  members. 

Financial  Details 

Generally  accepted  accounting  principles — 
Statement  A  (Balance  Sheet),  Statement  B 
(Revenues),  and  Statement  C  (Expenses) 
must  be  reported  on  an  accrual  basis  of 
accounting. 

Complete  all  items— Fill  in  all  spaces.  Enter 
"00"  where  appropriate. 

Report  only  dollar  amounts — Report  all 
amounts  in  dollars  only.  Round  cents  to  the 
nearest  dollar.  Any  reporting  losses  or 
negative  amounts  (such  as  any  losses  on 
sales  of  investments  or  fixed  assets  reported 
in  Item  49)  should  be  indicated  by  enclosing 
the  amount  in  parentheses. 

Reporting  classifications  on  the  form — 
Complete  all  items  and  lines  on  the  form  as 
given.  Do  not  use  different  accounting 
classifications  or  change  the  wording  of  any 
item  or  line. 

Beginning  and  ending  amounts — Entries  in 
Statement  A  must  show  amounts  for  both  the 
start  and  the  end  of  the  reporting  period. 
After  your  organization's  initial  annual 
report,  the  amounts  entered  for  the  start  of 
the  reporting  period  on  your  organization's 
report  should  be  identical  with  the  amounts 
entered  for  the  end  of  the  reporting  period  on 
last  year's  report.  If  the  amounts  are  not  the 


same,  the  difference  must  be  fully  explained 
in  Item  66. 

Consolidated  reports — If  your  organization 
has  a  "si)ecial  fund'  or  if  you  are  filing  a 
report  consolidating  the  finances  of  your 
organization  and  its  subsidiary  organizations 
in  accordance  with  method  (1)  of  the 
instructions  in  Section  IX,  be  sure  to  include 
the  requested  information  and  amounts  for 
the  "special  funds"  and  subsidiary 
organizations  as  well  as  for  your  organization 
in  all  items  and  schedules. 

Revenues  and  expenses  by  agents — 
Revenues  and  expenses  by  an  agent  on 
behalf  of  your  organization  are  considered 
revenues  and  expenses  of  your  organization 
and  must  be  reported  in  the  same  detail  as 
other  revenues  and  expenses.  For  example,  if 
your  organization  owns  a  building  managed 
by  a  rental  agent,  the  agent's  revenues  and 
expenses  must  be  included  in  this  report. 

Affiliates — "Affiliates,"  within  the  meaning 
of  these  instructions,  are  labor  organizations 
chartered  by  the  same  parent  body,  governed 
by  the  same  constitution  and  bylaws,  or 
having  the  relationship  of  parent  and 
subordinate.  For  example,  a  parent  body  is 
an  affiliate  of  all  its  subordinate  bodies,  and 
all  subordinate  bodies  of  the  same  parent 
body  are  affiliates  of  each  other. 

STATEMFNT  A  -B M  ^^'CE SHEET 


Assels 

23.  Cash— Enter  the  total  of  all  your 
organization's  cash  on  hand  and  in  banks  at 
the  start  and  end  of  the  reporting  period  in 
Columns  (A)  and  (B).  respectively. 

24.  Accounts  receivable — Enter  the  total  of 
all  accounts  receivable  due  your  organization 
at  the  start  and  end  of  the  reporting  period  in 
Columns  (A)  and  (B).  respectively. 

25.  Less:  allowance  for  doubtful  accounts — 
Enter  the  total  estimated  amount  of  accounts 
receivable  (Item  24)  which  is  uncollectible  by 
your  organization  at  the  start  and  end  of  the 
reporting  period  in  Columns  (A)  and  (B), 
respectively. 

26.  Loans  receivable— Enter  the  total  of  all 
loans  owed  to  your  organization  at  the  start 
and  end  of  the  reporting  period  in  Columns 
(A)  and  (B).  respectively. 

27.  U.S.  Treasury  Securities — Enter  the 
total  value  of  all  U.S.  Treasury  securities  as 
shown  on  your  organization's  books  at  the 
start  and  end  of  the  reporting  period  in 
Columns  (A)  and  (B),  respectively.  If  the 
value  reported  is  different  than  original  cost, 
the  original  cost  must  be  reported  in  Item  68. 
Other  U.S.  Government  obligations  and  State, 
municipal,  and  foreign  government  securities 
should  be  reported  in  Item  29  (Other 
Investments). 

28.  Mortgage  investments — Enter  the  total 
value  of  all  mortgages  purchased  on  a  block 
basis  from  banks  or  similar  institutions  as 
shown  on  your  organization's  books  at  the 
start  and  end  of  the  reporting  period  in 
Columns  (A)  and  (B).  respectively.  If  the 
value  reported  is  different  than  unrecovered 
cost,  the  unrecovered  cost  must  be  reported 
in  Item  66.  Do  not  include  mortgage  secured 
loans  made  by  your  organization  since  these 
must  be  reported  in  Item  26  (Loans 
Receivable). 


14268 Federal  Register  /  Vol.  57.  No.  75  /  Friday,  Apnl  17.  1992  /  Proposed  Rules 


29  Other  Investments — Enter  In  Columns 
i  A)  and  (B),  respectively,  the  total  value  as 
showTi  on  your  organization's  books  at  the 
start  and  end  of  the  reporting  period  of  all 
inves'ments  not  reported  in  Item  27  or  28. 

30.  Fixed  assets — Enter  in  Columns  (A)  and 
(B).  respective!),  the  net  value  as  shown  on 
your  organization's  books  at  the  start  and 
end  of  the  reporting  period  of  ah  fixed  assets 
such  as  land,  buildings,  automobiles,  and 
office  furniture  and  equipment 

31.  Other  assets — Enter  in  Columns  (A)  and 
fBJ.  respecbvely.  the  total  value  as  shovra  on 
your  organization's  books  at  the  start  and 
end  of  the  reporting  period  of  all  other  assets 
which  have  not  been  reported  in  Items  23 
through  30. 

32.  Total  assets — Add  Items  23  through  31. 
Columns  (A)  and  (B).  and  enter  the  respective 
totals  in  Item  32. 

UABIUTIES 

33.  Accounts  payable — Enter  the  total 
amount  of  your  organization's  accounts 
payable  at  the  start  and  end  of  the  reporting 
period  in  Columns  (C)  and  (D),  respectively. 
Ordinarily,  accounts  payable  are  those 
obligations  incurred  on  an  open  account  for 
goods  and  services  rendered 

34.  Loans  payable — Enter  in  Columns  (C) 
and  (D),  respectively,  the  total  of  all  loans 
owed  by  your  organization  at  the  start  and 
end  of  the  reporting  period,  including  those 
represented  by  notes,  but  not  including  those 
secured  by  mortgages  (or  similar  liens)  on 
real  property. 

35.  Mortgages  payable — Enter  the  total 
amount  of  your  organization's  obligations 
which  were  secured  by  mortgages  or  similar 
liens  on  real  estate  (land  or  buildings)  at  the 
start  and  end  of  the  reporting  period  in 
Columns  (C)  and  (D).  respectively. 

38.  Other  liabilities — Enter  in  Columns  (C) 
and  (D).  respectively,  the  total  amount  as 
shown  on  your  organization's  books  at  the 
start  and  end  of  the  reporting  period  of  all 
other  liabilities  not  reported  in  Items  33 
through  35. 

37.  Total  liabilities — Add  Items  33  through 
36.  Columns  (C)  and  (D).  and  enter  the 
respective  totals  in  Item  37. 

38.  Net  worth— Enter  In  Column  (C)  the 
difference  between  Item  32.  Column  (A)  and 
Item  37,  Column  (C).  Enter  in  Column  (D)  the 
difference  between  Item  32.  Column  (B)  and 
Item  37.  Column  (D). 

Statement  B — Revenues 

39  Dues — Elr.ter  the  total  dues  revenue  of 
your  organization  during  the  reporting  period. 
Include  total  dues  revenues  from  all  sources, 
such  as  dues  from  members,  dues  from 
employers  by  way  of  a  checkoff  arrangement. 
and  dues  from  affiliates  as  your 
oraanization  s  share  of  dues  checked  off  by 
employer?  and  transmitted  directly  to 
affiliates  When  the  dues  revenues  of  your 
orgd.nitanon  include  per  capita  tax,  this  tax 
must  t)€  included  in  Item  40.  Do  not  include 
that  por'ior.  of  the  checkoff  to  an  affiliate 
which  repr?<ient9  the  amount  retained  by  the 
affiliate  for  per  capita,  but  any  other  dues 
withheld  must  be  explained  in  Item  66.  giving 
the  amount  and  the  reason  Also,  do  not 
include  dues  collected  on  behalf  of  other 
Irtbor  orsdr.izations  which  mu-it  be  reported 
on  Line  1  of  SM'err.f-n'  D 


40.  Per  capita  tax — Enter  the  total  per 
capita  tax  revenues  of  your  organization 
during  the  reporting  period.  Include  the  per 
capita  tax  portion  of  dues  realized  directly  by 
your  organization  from  members  of  affiliates, 
per  capita  tax  realized  from  subordinates, 
either  directly  or  through  intermediaries,  and 
the  per  capita  portion  of  dues  realized  by 
means  of  a  checkoff  arrangement  whereby 
local  dues  are  remitted  directly  to  your 
organization  by  employers.  Do  not  include 
per  capita  tax  received  by  your  organization 
for  the  account  of  an  affiliate  which  must  be 
reported  on  Line  1  of  Statement  D.  Do  not 
include  the  portion  of  a  checkoff  that 
represents  the  affiliate's  share  which  must 
also  be  reported  on  Line  1  of  Statement  D. 

41-44.  Fees,  fines,  assessments,  work 
permits — Enter  your  organization's  revenues 
from  fees,  fines,  assessments,  and  work 
permits  in  Items  41  through  44.  respectively. 
Receipts  by  your  organization  on  behalf  of 
affiliates  for  transmittal  to  the  affiliates  must 
be  reported  on  Line  1  of  Statement  D. 

45.  Sale  of  supplies — Enter  the  total  amount 
realized  by  your  organization  from  the  sale  of 
supplies. 

46.  Interest — Enter  the  total  amount  of 
interest  earned  by  your  organization  on 
savings  accounts,  bonds,  mortgages,  loans, 
and  from  all  other  sources. 

47.  Dividends — Enter  the  total  amount  of 
dividends  earned  by  your  organization.  Do 
not  include  "dividends"  from  credit  unions, 
savings  and  loan  associations,  etc.,  which 
must  be  reported  as  interest  in  Item  46. 

48.  Rents — Enter  the  total  amount  of  rents 
earned  by  your  organization. 

49.  Cain  (Loss)  on  sale  of  investments  and 
fixed  assets — Elnter  the  gain  (loss)  on  the  sale 
of  any  of  your  organization's  investments  and 
fixed  assets.  To  compute  this  entry,  (1)  total 
the  net  values  as  shown  on  your 
organization's  books  of  each  investment  and 
fixed  asset  sold  during  the  reporting  period 
(2)  add  to  that  amount  the  total  of  the 
expenses  incurred  in  selling  the  investments 
and  fixed  assets,  and  (3)  subtract  the  total 
reached  in  step  (2)  from  the  total  gross  sales 
(or  contract)  price  of  the  investments  and 
fixed  assets.  This  amount  represents  the  gain 
(loss)  on  the  sale  of  investments  and  fixed 
assets  which  must  be  entered  in  Item  49. 

50.  Other  revenues — Enter  the  total  of  all 
other  revenues  of  your  organization  during 
the  reporting  period  which  have  not  been 
entered  in  Items  39  through  49. 

51.  Total  revenues. — Add  Items  39  through 
50  and  enter  the  total  in  Item  51. 

Statement  C — Expenses 

Column  A — Total  Expenses 

All  your  organization's  expenses  must  be 
reported  in  Items  52  through  65.  The  total  for 
each  item  must  be  reported  In  Column  (A). 
The  total  for  each  Item  must  then  be 
allocated  among  the  eight  functional 
categories  In  Columns  (B)  through  (1)  as  noted 
later  in  these  instructions. 

52.  Officer  expenses — To  compute  the  entry 
for  Item  52,  first  complete  the  List  of  All 
Officers  and  Officer  Salaries  and  Expenses  at 
the  top  of  page  3  of  Form  LM-3  Be  sure  to  list 
all  your  organization's  officers  and  report 
officer  salaries  and  other  expenses  during  the 
reporting  period.  Include  all  your 


organization's  officers  whether  or  not  any 
salary  or  expenses  were  incurred  by  your 
organization  on  their  behalf  "Officer"  is 
defined  in  section  3(n)  of  the  LMRDA  as  "any 
constitutional  officer,  any  person  authorized 
to  perform  the  functions  of  president,  vice 
president,  secretary',  treasurer,  or  other 
executive  functions  of  a  labor  organization, 
and  any  member  of  its  executive  board  or 
similar  governing  body," 

Columns  (A)  and  (B):  Enter  the  name  and 
title  of  every  person  who  held  office  in  your 
organization  at  any  time  during  the  reporting 
period 

Column  (C):  Enter  the  appropriate  letter  to 
show  the  status  of  each  officer:  "N"  for  a  new 
officer  who  took  office  since  your 
organization's  last  annual  financial  report 
was  filed;  "P"  for  a  past  officer  who  was  not 
in  office  at  the  end  of  this  reporting  period. 
"C"  for  a  contmums  officer  who  whs  in  office 
before  this  reportinjj  penod  .and  was  still  in 
office  at  the  end  of  the  reporting  period.  If 
any  officer  was  not  elected  in  a  regular 
election  in  accordance  with  the  constitution 
and  bylaws  or  other  governing  rules  of  your 
organization  on  file  with  OLMS.  a  detailed 
explanation  of  the  manner  in  which  the 
officer  was  chosen  must  be  provided  in  Item 
66. 

Column  D:  Enter  the  gross  salary  expense 
of  each  officer  (before  tax  withholdings  and 
other  payroll  deductions).  Include  expenses 
for  "lost  time"  or  "time  devoted  to  union 
activities." 

Note:  Report  in  Columns  (E).  (F).  and  (G) 
allowances  and  expenses  incurred  by  the 
officer  or  another  party  on  behalf  of  the 
officer.  Expenses  that  were  not  or  will  not  be 
paid  in  cash  should  not  be  reported  In  the  List 
of  Officers  but  must  be  explained  in  Item  68, 
Report  expenses  in  the  List  of  Officers  for 
which  payment  has  been  or  will  he  made  by 
your  organization  directly  to  the  officer  Also 
report  expenses  for  which  payment  has  been 
or  will  be  made  by  your  organization  to 
another  party  for  goods  or  services  provided 
to  or  on  behalf  of  the  officer.  These  expenses 
include  those  made  through  a  credit 
arrangement  under  which  charges  are  made 
to  the  account  of  your  organization  and  are 
paid  by  your  organization.  Any  expenses 
required  to  be  included  in  the  List  of  Officers 
should  not  be  included  in  other  expense  items 
in  Statement  C 

Column  (E):  Enter  all  expenses  incurred  by 
your  organization  for  allowances  to  each 
officer  on  daily,  weekly,  monthly,  or  annual 
basis  Do  not  include  allowances  paid  on  the 
basis  of  mileage  or  meais  because  these  must 
be  included  in  Column  (F)  or  (G),  as 
applicable. 

Column  IF):  Enter  all  expenses  incurred  by 
or  on  behalf  of  each  which  were  necessary 
for  conducting  official  business  of  your 
orfianization  except  the  following- 
— salanes  or  allowances  which  must  be 

reported  in  Columns  (D)  and  (E). 

respectively 
— reimbursement  to  an  officer  for  the 

purchase  of  investments  and  fixed  assets. 

such  as  reimbursing  an  officer  for  a 

calculator  purchased  for  office  use,  which 

must  be  explained  in  Item  66 
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— expenses  for  temporary  lodging  or 

transportation  by  public  earner  necessary 
for  conducting  official  business  while  the 
officer  18  in  travel  status  away  from  h;s 
home  and  principal  place  of  employment 
with  your  organization,  if  payment  is  niade 
by  your  organization  directly  to  the 
provider  or  through  a  credit  arrangement  in 
which  case  these  expenses  may  be 
reported  in  Item  56  (Office  and 
Adminiatralive  Expense) 
Examples  of  expenses  to  be  rfpor'ed  in 
Column  [Fi  include:  expenses  that  have  been 
or  will  be  reimbursed  directly  to  an  officer 
(including  transportation  by  public  earner 
and  temporary  lodging  when  the  offirer  is  in 
travel  status  away  from  him  home  and 
principal  place  of  emplovTnent  with  your 
organization],  meal  allowances  and  mileage 
allowances,  expen.ses  for  officers'  meals  and 
entertainment,  charges  other  than  room  rent 
on  hotel  bills,  and  vanous  goods  and  services 
furnished  to  officers  but  charged  to  your 
organization.  Such  expenses  should  be 
included  in  Column  (F)  only  if  they  are 
necessary  for  conducting  official  business; 
otherwise,  report  them  in  Column  (G), 

Certain  expenses  for  conducting  official 
business  of  your  organization  do  not  come 
withm  the  definition  of  expenses  incurred  by 
or  on  behalf  of  an  officer  and  should  not  be 
included  in  the  List  of  Officers.  For  example, 
do  not  include: 

— expenses  incurred  by  your  organization  to 
someone  other  than  an  officer  as  result  of 
transactions  arranged  by  an  officer  m 
which  property,  goods,  services,  or  other 
things  of  value  were  received  by  or  on 
behalf  of  your  organization  rather  than  the 
officer,  such  as:  rental  of  offices  and 
meeting  rooms;  purchase  of  office  supplies; 
refreshments  and  other  expenses  of 
mem.bership  banquets  or  meetings;  and 
food  and  refreshments  for  the 
entertainment  of  groups  other  than  the 
officers  and  miembership  on  official 
business. 
— maintenance  and  openting  cost  of  your 
organization's  assets  including  building? 
office  furniture,  and  office  equipment. 
(However,  see  "Special  Rules  for 
Automobiles"  below  ) 
— office  supplies,  equipment,  and  facilities 
furnished  to  offi.cers  by  your  organization 
for  use  in  conducting  official  business. 
Column  (G):  Enter  all  other  expenses 
incurred  by  or  on  behalf  of  each  officer  not 
included  elsewhere  in  this  report.  Include  all 
expenses  for  which  cash,  property,  goods, 
services,  or  other  things  of  value  were 
received  by  or  on  behalf  of  each  officer  and 
were  essentially  for  the  personal  benefit  of 
the  officer  and  not  necessary  for  conducting 
official  business  of  your  organization. 
However,  expenses  for  occasional  non-cash 
gifts  of  insubstantial  value  need  not  be 
reported  in  Column  (G);  but,  if  not  reported 
here,  these  expenses  must  be  reported  in  Item 
60  (Contributions.  Gifts,  and  Grants), 

Include  in  Column  (G)  all  expenses  for 
transportation  by  public  carrier  between  the 
officers  home  and  place  of  employment  or 
for  other  transportation  not  involving  conduct 
of  official  business.  Also  include  the 
operating  expense  and  maintenance  of  all 
your  organization's  assets  (automobiles,  etc.) 


fumi-shed  to  officers  eesentiaiiy  for  the 
officers'  personal  use  rather  than  use  in 
conducting  official  business. 

Do  not  include  m  the  List  of  Officers 
expenses  representing  benefits  to  officers 
whirh  must  be  repcirted  in  Item  59  (Benefits). 

Enter  on  Line  11,  Columns  (D)  through  (H) 
the  totals  from  any  additional  pages.  Enter  on 
Line  12  the  total  of  Lines  1  through  11  for 
Columns  (Dj  through  (H).  Enter  the  total  on 
Line  12.  Column  (H)  m  Item  52,  Column  (A)  of 
Statement  C. 

Special  Rules  for  Automobiles 

In  Column  (G)  of  the  List  ot  Officers  on 
page  3  of  Form  LM-3  include  that  portion  of 
the  operating  expense  and  maintenance  of 
any  automobile  owned  or  leased  by  your 
organization  to  the  extent  that  the  use  is  for 
the  personal  benefit  of  the  officer  to  whom 
assigned.  This  portion  may  be  computed  on 
the  basis  of  the  mileage  driven  on  official 
business  compared  with  the  mileage  for 
personal  use.  The  portion  not  Included  in 
Column  (G)  must  be  reported  in  Column  (F). 

Alternatively,  rather  than  allocating  these 
expenses  between  Columns  [¥]  and  (G),  if 
50%  or  more  of  the  officer's  use  of  the  vehicle 
is  for  official  business,  your  organization  may 
enter  in  Column  (F)  all  expenses  relative  to 
that  vehicle  with  an  explanation  in  Item  66 
indicating  that  the  vehicle  was  also  used  pari 
of  the  time  for  personal  business.  Likewise,  If 
the  official  use  of  the  car  is  less  than  50%, 
your  organization  may  report  all  expenses 
relative  to  the  vehicle  in  Column  (G)  with  an 
explanation  in  Item  66  indicating  that  the 
vehicle  was  also  used  pert  of  the  time  on 
official  business 

The  amount  of  decrease  in  the  market 
vaiiie  of  an  automobile  used  over  50%  for  the 
personal  tienefit  of  an  officer  must  also  be 
repurted  in  Item  66 

53  Employee  expen.oes — Enter  the  total  of 
all  gross  salaries,  allowances,  and  other 
expenses  incurred  by  or  on  behalf  of 
employees  of  your  organization.  The  amount 
to  be  entered  should  be  computed  following 
'he  guidelines  in  the  instructions  for  Item  52, 

54  Per  capita  tax— Enter  your 
organization's  total  amount  of  per  capita  tax 
expenses  due  as  a  condition  or  requirement 
of  affihation  with  your  parent  national  or 
International  union.  State  and  local  central 
bodies,  a  conference,  joint  or  system  board, 
|oint  council,  federation,  or  other  labor 
organization. 

55.  Fees,  fines,  assessments,  etc, — Enter  the 
total  amount  of  fees,  fines,  assessments,  and 
similar  expenses  required  of  your 
organization  by  a  parent  or  other 
organization, 

56.  Office  and  administrative  expense — 
Enter  >our  organization's  total  office  and 
administrative  expenses  Include  the  ordinary 
expenses  incurred  in  operating  your 
o-gonization  s  office  such  as  heat,  light,  rent, 
telephone,  and  office  supplies.  Also  include 
bonding  insurance  premiums  and  expenses 
for  hotel  rooms  or  for  transportation  by 
public  carrier  of  officers  and  employees  on 
official  business  when  pa>-ment  is  made 
directly  to  the  provider  or  through  a  credit 
arrangement  Do  not  include  salaries, 
allowances,  or  other  expenses  of  officers  and 
employees  which  must  be  reported  in  Items 
52  and  53  . 


57.  Educational  and  pubbcity  expense — 
Enter  your  organization's  total  educational, 
publicity,  and  publication  expenses.  Do  not 
include  officer  and  employee  expenses  which 
must  be  reported  In  Items  52  and  53. 

58.  Professional  fees — Enter  your 
organization's  total  expenses  for  "outside" 
legal  and  other  professional  services 
(auditing,  economic  research,  etc.).  Do  not 
include  officer  and  employee  expenses  which 
must  be  reported  in  Items  52  and  53. 

59.  Benefits— Enter  the  total  of  all  direct 
and  indirect  benefit  expenses  incurred  by 
your  organization  during  the  reporting  period. 
Direct  benefit  expenses  are  those  incurred  by 
your  organization  and  paid  to  beneficiaries 
from  your  organization's  funds.  Indirect 
benefit  expenses  are  those  incurred  by  your 
organization  and  paid  from  your 
organization's  funds  to  a  separate  and 
independent  entity,  such  as  a  trust  or 
insurance  company,  which  in  turn  and  under 
certain  condibonfl  will  pay  benefits  to  the 
beneficiaries.  An  example  of  an  indirect 
benefit  expense  is  the  premium  paid  on  group 
life  insurance. 

60.  Contributions,  gifts,  and  grants— £nter 
the  total  of  all  expenses  incurred  by  your 
organization  during  the  reportir\g  period  for 
contributions,  gifts,  and  grants, 

61.  Supplies  for  resale — Enter  your 
organization's  total  expenses  for  purchases  of 
supplies  for  resale, 

62.  Taxes — Enter  all  taxes  assessed  against 
your  organization,  except  payroll  taxes  which 
must  be  reported  in  Item  63. 

63.  Payroll  taxes — Enter  the  total  taxes 
assessed  against  your  organization  as  an 
employer  on  the  salaries  of  your 
organization's  officers  and  employees  by 
Federal,  State,  and  municipal  goveminenl 
agencies  including  FICA  and  unemployment 
taxes. 

64.  Other  expenses— Enter  the  total  of  all 
other  expenses  of  your  organization  during 
the  reporting  penod  whjch  have  not  been 
entered  in  Items  52  though  63 

65.  Total  expenses— Add  Items  52  through 
64  and  enter  the  total  in  Hem  65. 

Columns  (BH^)— Functional  Categories 

For  each  expense  item.  Items  52  through  65, 
the  total  reported  in  Column  (A)  must  be 
allocated  among  one  or  more  of  the  eight 
functional  categories  in  Columns  (B)  through 
(I).  The  instructions  below  provide  examples 
of  expenses  to  be  Included  in  Columns  (B) 
through  (I).  These  examples  are  mtended  to 
be  diustrative  and  are  not  all-inclusive 
listings  of  the  expenses  to  be  included  in  each 
functional  category.  The  method  of  allocation 
must  be  consistent  from  year  to  year, 
systematic,  and  reasonable.  An  explanatory 
statement  must  be  attached  to  Form  LM-3 
describing  your  organization's  allocation 
method. 

Column  (B) — Contract  negotiation  and 
administration — Enter  expenses  for  all 
activities  associated  with  preparation  for. 
and  participation  in,  the  negotiation  of 
collective  bargaining  agreements  and  the 
administration  and  enforcement  of  the 
agreements.  Contract  negotiations  include  all 
activities  for  negotiating  and  ratifying 
collective  bargaining  agreements,  such  as  the 
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training  of  negotiators,  research  and 
economic  studies  related  to  contract 
negotiations,  surveys  of  members'  sentiments 
en  bargaining  issues,  bargaining  sessions 
tnemselves.  informing  the  membership  of  the 
progress  of  negotiations,  explanations  prior 
!o  ratification  of  the  negotiated  agreement, 
and  the  cost  of  the  ratification  process  itself. 
Contract  administration  includes  all  activities 
for  implementing  a  collective  bargaining 
agreement  including  resolution  of  questions 
concerning  the  interpretation  and  application 
of  the  agreements  or  related  matters,  training 
of  union  officials  and  members,  research, 
meetings  regarding  individual  or  class 
gnevances  under  the  contractually 
established  procedures,  explanations  and 
discussions  of  contract  language, 
administrative  proceedings,  arbitration,  and 
litigation. 

Column  (C) — Organizing — Enter  expenses 
for  all  activities  associated  with  efforts  to 
recruit  new  members  into  your  organization 
or  its  affiliates,  including  activities  related  to 
certification  and  decertification  elections. 
and  jurisdictional  disputes.  Also  enter 
expenses  for  related  research,  meetings,  the 
preparation  and  distribution  of  materials,  and 
administrative  proceedings  and  litigation. 

Column  (D}— Safety  and  health — Enter 
expenses  for  all  activities  associated  with 
improving  workplace  safety  and  health  by 
means  other  than  collective  bargaining  or 
contract  administration,  such  as  training 
union  officials  and  members  in  safety  and 
health  issues,  job  inspections,  participation  in 
|oint  labor-management  safety  committees, 
research,  movies,  publications,  and  meetings. 

Column  (E) — Strike  activities — Enter 
expenses  for  all  activities  associated  with 
9'nkes  {including  recognitional  strikes),  work 
stoppages,  and  lock-outs,  including  payments 
to  or  on  behalf  of  members  and  others, 
publications,  record  keeping,  eligibility 
determinations,  picket  line  costs,  benefit 
distribution,  and  strike-related  litigation. 

Column  [¥} — Political  activities — Enter 
contributions  in  money  (other  than 
contributions  from  separate  segregated  funds 
t.^.at  are  reported  to  the  Federal  Election 
Commission)  to  advance  or  oppose  the 
candidacy  of  individuals  for  local.  State,  or 
Federal  executive,  legislative,  or  judicial 
office  and  to  support  or  oppose  ballot 
referenda.  Also  enter  expenses  for  i^lated 
caucuses,  strategy  meetings,  literature,  media 
use,  establishing  and  administering  separate 
segregated  funds,  soliciting  contributions  for 
candidates,  phone  banks,  communications 
with  members  and  the  general  public,  voter 
registration  and  get-out-the-vote  drives,  and 
polling  place  observers  and  workers. 

Column  (G) — Lobbying — Enter  expenses 
for  all  activities  associated  with  dealing  with 
the  executive  and  legislative  branches  of 
Federal.  State,  and  local  governments  and 
w;th  independent  agencies  and  staffs  to 
advance  the  passage  or  defeat  of  existing  or 
potential  laws,  including  the  preparation  of 
testimony,  the  preparation  and  distribution  of 
related  material,  entertainment,  and  letter- 
writing  campaigns. 

Column  (H>— Promotional  activities — Enter 
expenses  for  all  activities  associated  with 
communications  with  the  public  to  promote 
your  organization,  labor  organizations 


generally,  and  their  positions  except  those 
positions  involving  elections  for  public  office 
and  referendum  issues.  Also  enter  expenses 
for  related  media  advertisements,  speeches, 
team  sponsorships,  and  union/industry 
shows. 

Column  (J) — Other — Enter  expenses  for  all 
activities  associated  with  functions  not 
included  in  Columns  (B)  through  (H).  such  as 
apprenticeship  programs  and  international 
relations,  and  all  expenses  that  cannot  be 
reasonably  allocated  among  the  other 
functions. 

Statement  D — Funds  Handled 

In  Statement  D  report  the  amounts  and 
types  of  all  funds  handled  by  your 
organization  during  the  reporting  period. 
Include  cash  collected  by  your  organization 
from  outside  sources  for  transmittal  to  third 
parties,  such  as  affiliates  and  members, 
which  is  not  included  elsewhere  in  this 
report.  Do  not  include  monies  withheld  from 
officer  and  employee  salary  payments  which 
are  included  elsewhere  in  this  report. 

Line  1:  Enter  the  total  amount  of  dues.  fees, 
fines,  assessments,  and  work  permits 
collected  by  checkoff  or  otherwise  on  behalf 
of  affiliates  for  transmittal  to  them.  Do  not 
include  the  amount  withheld  by  your 
organization  for  per  capita  taxes  or  other 
purposes. 

Line  2;  Elnter  the  total  receipts  from 
members  which  are  specifically  designated 
by  them  for  disbursement  on  their  behalf:  for 
example,  contributions  from  members  for 
transmittal  by  your  organization  to  charities. 

Line  3:  Enter  on  Lines  3(a)  through  (c).  in 
general  groupings  or  bookkeeping  categories, 
other  funds  handled  by  your  organization  for 
transmittal  to  third  parties.  Enter  on  Line  3(d) 
the  total  from  any  additional  pages. 

Line  4:  Elnter  the  amount  reported  in  Item 
51  (Total  Revenues). 

Line  5:  Enter  the  amount  received  by  your 
organization  during  the  reporting  period  from 
the  repayments  of  loans  receivable. 

Line  6:  Enter  the  amount  received  by  your 
organization  from  the  sale  of  investments  and 
fixed  assets. 

Line  7:  Ejiter  the  amount  received  by  your 
organization  from  loans  obtained  during  the 
reporting  period. 

Line  8:  Add  Lines  1  through  7  and  enter  the 
total  on  Line  6. 

Additional  Information  and  Signatures 

66.  Additional  information — Use  Item  66  to 
provide  additional  information,  as  indicated 
on  the  form  and  in  the  instructions.  Insert  the 
number  of  the  item  to  which  the  information 
relates  in  the  "Item  Number"  column.  Attach 
additional  pages  as  necessary. 

67-68.  Signatures — The  original  and  one 
copy  of  completed  Form  LM-3  must  be  signed 
by  the  president  (or  chief  executive  officer) 
and  treasurer  (or  chief  financial  officer)  of 
your  organization.  If  the  duties  of  the  chief 
executive  or  chief  financial  officer  are 
performed  by  officers  other  than  the 
president  and  treasurer,  the  report  may  be 
signed  by  the  other  officers.  If  the  report  is 
signed  by  an  officer  other  than  the  president 
or  treasurer,  enter  the  correct  title  in  Item  67 
or  68.  cross  out  the  printed  title,  and  explain 
In  Item  66  why  the  president  or  treasurer  did 


not  sign  the  report.  Indicate  the  telephone 
number  at  which  the  signatories  conduct 
official  business;  include  the  area  code.  You 
do  not  have  to  report  a  private,  unlisted 
telephone  number. 

XI.  Labor  Organizations  which  have 
terminated 

If  your  organization  has  gone  out  of 
existence  as  a  reporting  labor  organization, 
the  last  president  and  treasurer  or  the  official 
responsible  for  winding  up  the  affairs  of  your 
organization  must  file  a  report  for  the  period 
from  the  beginning  of  the  fiscal  year  to  the 
date  of  termination.  A  terminal  report  should 
be  filed  if  your  organization  has  disbanded 
and  gone  out  of  existence  during  the 
reporting  period,  merged  into  another  union, 
or  merged  or  consolidated  with  several  other 
organizations  to  form  a  new  organization.  A 
terminal  report  is  not  required  if  youf 
organization  changed  its  affiliation  but 
continues  to  function  as  a  separate  reporting 
labor  organization. 

The  terminal  report  may  be  filed  on  Form 
LM-3  if  your  organization  filed  its  last  annual 
report  on  Form  L.M-3  and  your  organization's 
total  annual  receipts,  as  defined  in  Section  II 
of  these  instructions,  for  the  part  of  the  fiscal 
year  during  which  your  organization  existed 
were  less  than  SCOO  000  (If  the  total  annual 
receipts  were  SCOO.OOO  or  more,  your 
organization  must  use  Form  LM-2  to  file  its 
terminal  report.)  Your  organization's  terminal 
report  must  be  submitted  to  the  U.S. 
Department  of  Labor.  Office  of  Labor- 
Management  Standards,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210.  within 
30  days  after  the  date  of  termination. 

To  complete  a  terminal  report  on  Form  LM- 
3  use  the  instructions  in  Section  X  except  for 
the  following: 
—Print  the  words    TERMi.\.\L  REPORT"  at 

the  top  of  page  1  of  Form  LM-3. 
— Enter  the  date  your  organization  ceased  to 
exist  in  Item  2  after  the  word 
"THROUGH- 
Print  the  words  "TER.M]N,\L  FF.i'ORT"  as  the 
first  entry  in  Item  66  and  provide  a  detailed 
statement  of  the  reason  why  your 
organization  ceased  to  exist.  Also  provide 
the  name  and  address  of  the  person  or 
organization  that  will  retain  the  records  of 
the  terminated  organization.  If  your 
organization  merged  with  another  labor 
organization,  give  that  organization's  name, 
address,  and  6-digit  file  number. 
Contact  the  nearest  OLMS  field  office 
listed  below  if  you  have  questions  about 
filing  a  terminal  report. 

Assistance  may  be  obtained  from  the  field 
offices  of  the  US.  Department  of  Labor's 
Office  of  Labor-Management  standards 
located  in  the  following  cities: 
Albany,  NY  Honolulu,  HI 

Atlanta.  CA  Houston,  TX 

Boston,  M.'V  Uelin,  N| 

Buffalo.  NY  Kansas  City,  MO 

Chicago,  n  Los  Angeles,  CA 

Cincinnati.  OH  Miami.  FL 

Cleveland.  OH  Milwaukee.  WI 

Dallas.  TX  Minneapolis.  MN 

Denver.  CO  Nashville.  TN 

Detroit.  Ml  New  Haven,  CT 

Grand  Rapids.  MI  New  Orleans.  LA 

Halo  Rcy.  PR  New  York.  NY 


Philadelphia.  PA  Seattle,  WA 

Pittsburgh.  PA  Tainpa.  FL 

St.  Uuis.  MO  Vestavia  Hills.  AL 

San  Diego.  CA  Washington,  DC 
San  Francisco,  CA 

Consult  local  telephone  directory  listings 
under  United  States  Government,  Labor 
Department,  Office  of  Labor-Management 
Standards,  for  the  address  and  telephone 
number  of  the  nearest  field  office. 
[FR  n       ^:  Sv?'  F ''^''  4-14-92;  9:46  am] 

BILUHG  CODE  4S-0-&f^M 


VOL 


5  7 


ISS 


19  92 


UMI 


Friday 

April   17.   1992 


Part  V 


Department  of  the 
Treasury 


Fiscal  Service 


31  CFR  Part  316.  et  al. 

Offering  of  United  States  Savings  Bonds 

and  Savings  Notes;  Rule 


14274 


Federal  Register       \  ol    5^.  No.  75  /  Fridav    April  ]'.  1992  /  Rules  and  Regulations 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service  I 

31  CFR  Parts  316.  332.  342,  351  and 
352  I 

Offering  of  United  States  Savings 
Bonds  and  Savings  Notes 

agency:  Bureau  of  the  Public  Debt. 
r  seal  Service,  Department  of  the 
Treasury. 
ACnOM:  Final  rule. 

summary:  The  purpose  of  the  Final  Rule 
IS  to  implement  the  decision  of  the 
Secretary  of  the  Treasury  to  authorize 
uniform  final  maturities,  based  on  issue 
date,  of  savings  bonds  and  savings 
notes.  Upon  reaching  final  maturity, 
savings  bonds  and  notes  will  cease  to 
earn  interest.  The  final  rule  also  reflects 
the  change  in  the  method  of  calculating 
the  market-based  variable  investment 
yield  for  Series  E  bonds  and  notes 
entering  an  extended  maturity  period 
after  May  1. 1989. 

The  Final  Rule  also  provides  for  the 
elimination  of  the  option  of  purchasing 
Series  EE  savings  bonds  of  the  $50  and 
S"5  denominations  through  payroll 
savings  plans  and  employee  savings  and 
thrift  plans. 

The  Final  Rule,  in  addition,  reflects 
changes  concerning  available  forms  of 
registration  of  savings  bonds,  and 
implements  the  Regional  Delivery 
System. 

The  changes  described  above  are 
expected  to  improve  the  efficiency  of  the 
Savings  Bond  Program. 

EFFECTIVE  DATE;    \Dril  17,  ig*".': 

FOR  FURTHEfl  INFORMATION  CONTACr. 

De-*:^  A  Adams.  Assistant  Chief 
Counsel.  Bureau  of  the  Public  Debt, 
Parkersburg.  West  Virginia  26106-1328. 
(304)  420-6505.  I 


SUP*»LEM€NTA»V  IMFORMATION;  The 

t  ■'  .11  h  ,if  , , -^^e»  tfie  fuiiuvvins  changes: 

Lxtentiionji 

In  July  1989.  the  Secretary  of  the 
Treasury  established  a  schedule  of  final 
maturity  dates  for  savings  bonds  and 
notes  by  fixing  a  series  of  extended 
maturity  periods  for  outstand  ig  bonds 
and  notes,  as  well  as  new  issues  of 
savings  bonds.  This  schedule 
implements  the  following  "40-30-20'* 
formula  for  determining  the  final 
maturities  of  various  issues  of  savings 
bonds  and  notes: 

— The  maturities  of  Series  E  bond;* 
bearing  issue  dates  from  May  1.  1352. 
through  November  1, 1965.  which. 
through  various  extensions,  had 
ranged  from  37  years  and  9  months  \o 
39  years  and  8  months,  were  extended 
to  provide  uniform  final  maturities  40 
years  from  their  respective  issue 
dates.  These  bonds,  thus,  will  receive 
the  same  40-year  term  as  the  earliest 
Series  E  bonds,  those  issued  between 
May  1941  and  April  1952. 
— The  maturities  of  Series  E  bonds 
bearing  issue  dates  of  December  1. 
1965.  through  June  1, 1980.  which  had 
ranged  from  25  to  27  years,  were 
extended  to  provide  uniform  final 
maturities  30  years  from  their 
respective  issue  dates. 
— The  maturities  of  savings  notes 
bearing  issue  dates  from  May  1. 1967, 
through  October  1. 1970.  were 
extended  from  24  years  and  6  months 
to  provide  uniform  final  maturities  30 
years  from  their  respective  issue 
dates. 
— The  maturities  of  outstanding  Series 
EE  bonds,  which  had  ranged  from  8  to 
18  years,  and  the  maturities  of  new 
issues  of  Series  EE  bonds,  which  had 
been  12  years,  were  extended  to 
provide  uniform  final  maturities  30 


years  from  their  respective  issue 

dates 
— The  final  maturities  of  outstanding 

Series  H  bonds  bearing  issue  dates 

from  June  1.  1952.  through  December  1. 

19"9.  remain  at  30  years  from  their 

issue  dates. 
— The  matunties  of  Series  HTi  bonds. 

which  had  been  10  years,  were 

extended  to  provide  final  maturities  f'f 

20  Nears  from  their  issue  dates. 

The  table  set  forth  below,  titled 
Maturity  Schedule  for  U.S.  Savings 
Bonds",  shows  the  additional  extended 
maturity  periods  which  have  been 
granted  to.  and  the  final  maturity  dates 
for  each  of  the  various  issues  of,  savings 
bonds  and  notes. 

The  decision  to  Rrant  extensions  of 
maturity  to  Series  EE  bonds  to  provide  a 
uniform  final  maturity  of  30  years  was 
implemented  by  amending  31  CFR  part 
351.  also  published  as  the  Third 
Revision  of  Department  of  the  Treasury 
Circular.  Public  Debt  Series  No  1-80  (55 
VR  566.  lanuarj'  5.  1990).  The  decision  to 
grant  i^ne  IG-year  extension  of  matunty 
to  S-Ties  HH  bonds  to  provide  a  final 
maturity  of  20  years  was  implemented 
by  amending  31  CP'R  Part  352.  also 
published  as  the  Third  Revision  of 
Department  of  the  Treasury  Circular. 
Public  Debt  Series  No.  2-80  (54  FR  40248, 
September  29,  1989). 

Section  316.8tb)  grants  Series  E  bonds 
beanng  issue  dates  between  May  1. 
1952,  and  June  1,  1980.  extended 
m.atunty  periods  of  varying  lengths,  as 
set  out  in  the  table  set  forth  below 
Section  342.2  grants  savings  notes  a 
maturity  extension  of  5  years  and  6 
months  in  order  to  provide  a  uniform 
final  maturity  of  30  years  from  issue 
date.  Section  332.8  states  that  Series  H 
bonds  will  reach  final  maturity  30  years 
from  issue  date. 


MA:\,RrrY  Schedule  for  U.S.  Savings  Bonos  and  Notes 


Issue  dates— 1st  day  o»:— 


Prevwxa 
matuhiM 


Years 


AdiMo^ai 


Lrfe  of 

bond  Of 

note 


MooflTs 


Year* 


Years 


Final  matunty  dates— 1st 
day  ot  — 


40- tear  Group 
May  '.  34 '   Sde:s<^c«f  1950 


Octooef  1950-Apn(  1952. 


May  1952-JanuafV  1957 

Petx-^ry  '?5'-»«tay  1959 


40 

40 

39 
38 


(') 


n 


e 
11 


40 

40 

4 
1 


Way  1 98 1  to  SeptenOsf 
1990 


Octotsef  1 990  to  Apfd 
1992 


40     May  1992  to  January 

1997 
40  i  Fetxuary  1997  to  May 
I      1999 
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Maturity  Schedule  for  U  S  Savngs  Bonds  a\::  Ng^ 


Issue  aa'es- 


~s!  ca>  of:— 


jooe  iSsa-NovemDe'.  "965.. 


30-  tear  Group 


Series  E 

Dece—'&ei  "■  ?6'.  Md. 


j„'''e  *  :)€9-No«»:"^'De'  '973.... 

Dece'-'C»e<  '9'")'.'u"e  '990 

Sa-'i^gs  No!e<  ;f^'ee3o'^'  S.^'.aresj. 
May  •96~-Ocrober  1970 


jaiua'v  1 9>^a'^Oc'oD€'  '980 


Neve"':*'  -asci. April  1981 , 

May  'SS--Oc:obei  1982 

Noye-iber  1982-Octobef  1986. 
November  '986       


Previous 
matunbes 


Years 


Months 


Series  H  (Current  i^cc-*'  t;>C"X3s; 
Jijne  '952 -jaf-uarr   '957 


February  1957-May  1959 

June  19  5  9- December  1979.. 


20-Vesr  Group 


Stales  HM  iCui'erij  income  OonCs). 
,ai~uarv  '  9bO 


37 

27 
25 
25 

24 

11 
9 

e 

10 
12 

29 
30 
30 

10 


10 


Additional 
extended 
matunty 


Years 


Months 


19 
21 
22 
20 
18 

(') 
(') 
{*) 

10 


Ufeol 

bond  or 

note 


Years 


Fmal  fTwtunty  dates—  1  st 
day  of  — 


40 

30 
30 
30 

30 

30 
30 
30 
30 
30 


30 


20 


June  1999  to  November 
2005 


December  1995  to  May 

1999 
June  1999  to  November 

2003 
DecsmtMr  2003  to  June 

2010 

May  1997  to  October 
2000 

January  2010  to  October 

2010 
Novernber  2010  to  Apr« 

2011 
May  201 1  to  October 

2012 
November  2012  to 

October  2016 
November  2016  and 


later 

February  1962  to 
Saplember  1986 

February  1967  to  May 
1989 

Jurw  1969  to  Decemt>er 
2009 


January  2000  and  later. 


'  Issue  matured. 

2  None  ^md 

'  Ser«s  EE  bonds  issued  from  May  1,  1981  through  October  1,  1981  had  original  maturities  of  8  years;  these  bonds  were  granted  a  10-year  eirtension  ot 

maturity  m  May  1989 


Registration 

Sections  3164,  332,4,  3.51, 3.  and  352  3 
have  been  amencjpd  to  specify  that 
savings  bonds  and  nn'i's  may  bt 
registered  in  any  form  permi8,s!ble  und-'r 
the  provisions  set  forth  in  31  CFR  parts 
315  and  353 

Market-Based  V  anable  Investment 
Yield 

Sections  316.8(d)(3)  and  342.3(c)(3) 
have  been  amended  to  reflect  a  rhans*' 
in  the  calculation  of  the  market-based 
variable  investment  yield  for  Series  F, 
bonds  and  savings  notes  entering 
extended  maturity  periods  on  or  after 
May  1.  1989.  to  provide  for  a  rounding  to 
the  nearest  one-hundredth  of  1  percent 
instead  of  one-fourth  of  1  percent.  This 
change  is  currently  m  effect  with  respect 
to  Series  EE  bonds  issued  on  or  after 
.May  1.  1989.  or  entering  an  extended 
maturity  period  on  or  after  that  date  151 
CFT?  351.2  (e)(2)(iii)  and  (g){3)(ii). 
respectively).  The  public  was  notified  m 
May  1989  that  the  change  would  be 
made  for  Series  E  bond  extended 


maturity  periods  beginning  on  or  after 
May  1. 1989  (54  FR  18853).  Calculations 
of  the  market-based  variable  investment 
yield  have  used  the  rounding  to  one- 
hundredth  of  1  percent  for  those  periods 
snre  the  notice  was  issued. 

investment  Yields 

Sections  316.8  (c)  and  (d)  provide  for 
hdditions  and  changes  in  investment 
yields  for  Series  E  savings  bonds. 
Sections  342.3  (b),  (c)  and  (d)  describe 
the  investment  yields  and  the 
determination  of  redemption  values  for 
savings  notes  during  the  third  and  fmal 
(  xtended  maturity  period. 

Payment  or  Redemption 

Sections  316.10(c)  and  351.7(a)  add 
rew  provisions  for  payment  or 
redemption  of  Series  E  and  EE  savings 
bonds,  to  conform  with  a  recent 

d-ncndment  to  31  CF*R  part  321.  which 
Kin  »"ns  payments  of  sav  mss  bonds. 
Financial  institutions  qualified  as  paying 
agents  are  now  authorized  to  pay  a  legal 
representative  named  m  the  registration, 
a  court-appoin'ed  lee;)!  representative  of 


the  last-deceased  registrant's  estate,  and 
a  surviving  beneficiary,  upon  the 
furnishing  of  appropriate  evidence  and 
identification. 

Inscription 

Sections  316.2(c)(3),  332.2(c)  and 
342.2(d)(3]  have  been  amended  to 
change  the  term  issuing  agent's  "dating 
stamp"  to  "validation  indicia"  to  reflect 
the  fact  that  stamps  are  not  always 

f'urchaiie  of  benes  LL  Bomi* 

Sections  351.2(b)  and  351.5  (a)  and  (d) 
are  amended  to  eliminate  the  option  of 
purchasing  bonds  of  the  $50  and  $75 
denomination  through  payroll  savings 
plans  and  employee  savings  or  thrift 
plans.  In  addition,  the  option  to 
purchase  savings  bonds  over-the- 
counter  has  been  revised  to  take 
account  of  the  progressive 
implementation  of  the  Regional  Delivery 
System.  Purchases  may  still  be  arranged 
through  issuing  agents,  as  well  as  by 
mail.  Under  this  System,  agents,  instead 
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cf  immediately  issuing  and  delivering 
the  bonds,  forward  purchase 
applications  to  the  Federal  Reserve 
Banks  for  processing  and  bond  issuance. 

Revision  of  Parts  316,  332  and  342 

In  addition  to  the  cnange«  described 
above,  parts  316.  332  and  342.  which  are 
the  offenng  circulars  for  Series  E  bonds, 
H  bonds  and  savings  notes,  respectively, 
have  been  revised  to  reflect  the  fact  that 
the  offerings  of  Series  E  bonds.  H  bonds 
and  savings  notes  were  discontinued  as 
of  [une  30.  1980  for  E  bonds.  December 
31.  19"9,  for  H  bo.ids.  and.  October  31. 
l?"'!  for  savings  rotes.  As  a  result. 
minor  chanses  in  wording  and  tense 
have  been  rr.ade. 

Procedural  Requirements 

This  Final  Rule  is  not  considered  a 
"major  rule  '  for  purposes  of  Executive 
Order  ,No  12J91.  A  regulatory  impact 
analysis,  therefore  is  not  required. 

Because  this  Final  Rule  relates  to 
public  contracts  and  procedures  for 
United  States  securities,  the  notice, 
public  comment  and  delayed  efTective 
Gd'^  provisions  of  the  Administrative 
Pr-ocedure  Act  are  inapplicable, 
pursuant  to  3  U  S.C.  553(a)(2).  As  no 
notice  of  proposed  rulemaking  is 
required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C,  601. 
et  seq)  do  not  apply. 

There  are  no  collections  of 
information  contained  in  this  Final  Rule, 
and,  therefore,  the  Paperwork  Reduction 
Ac:  does  not  apply. 

List  of  Subjects  in  31  CFR  Parts  316,  332. 
342,  351.  and  352 

Bonds.  Government  Securities.,- 

Dated:  April  9. 1992. 
Gerald  Murphy, 
F  -    ■    ■' v^  itant  Secretary. 

31  CFR  chapter  II  is  amended  to  read 
as  follows- 

1  Par*  315  IS  revised  to  read  as 
follows  i, 

PART  316— OFFERING  OF  UNfTHD 
STATES  SAVINGS  BONDS,  SERIES  E 

Sec 

316.1  OfTer.ng  of  bond* 

316.2  Descnption  o/ bond*. 
318?  Governing  regulations. 
3:6  4  Registration. 

316  5  Limitation  on  holdings 

316.6  Purchase  of  bonds- 

316  '  Delivery  of  bonds. 

3".6  8  Ex,!erKie(]  terms  and  yielda  for 

o^','s!dndi.^,g  bonds 

316  9  Tnndrior. 
316  10     PavTien'  or  redemption. 
316  11     Reser.atior.  ds  to  issue  of  bonds. 
318  12     Fi<»r8i  a^enU 
318.13     Reservsrion  a*  !•  t»"T,s  of  offer. 

Authority  31  L'  S  C  31.-)5  and  5  US-C.  301 


;  3i«  1     0'ferir»fl  of  bond*. 

The  Secretary  of  the  Treasury  offered 
for  sale  to  the  people  of  the  United 
States,  United  States  Savings  Bonds  of 
Series  E.  hereinafter  generally  referred 
to  as  "Series  E  bonds"  or  "bonds". 

This  offer  was  terminated  as  of 
December  31, 1979.  except  that,  as  to 
bonds  purchased  under  payroll  savings 
plans  and  employee  plans,  the  offer  was 
terminated  as  of  June  30, 1980. 

■;  3 '6  ,2     Descnption  of  bonds. 

(a)  General.  Series  E  bonds  bear  a 
facsimile  of  the  signature  of  the 
Secretary  of  the  Treasury  and  of  the 
Seal  of  the  Department  of  the  Treasury. 
They  were  issued  only  in  registered 
form  and  are  nontransferable. 

(b)  Denominations  and  prices.  Series 
E  bonds  were  issued  on  a  discount 
basis.  The  denominations  and  issue 
prices  were: 

Denomination  Issue  pnce 

$25 $18  75 

50 37  50 

75 5*25 

200 150.00 

500. 375.00 

1.000 750.00 

10.000 7.500  00 

100.000' 75.000  00 

'  Ttie  $100,000  denomination  was  available  only 
for  purchase  by  trustees  of  employee  savings  and 
savin{(s  and  vacation  plans  (see  paragraph  (b|  of 
I  316  5). 

(c)  Inscription  and  issue.  At  the  time 
of  issue,  the  issuing  agent: 

(1)  Inscribed  on  the  face  of  each  bond 
the  name,  social  security  number  and 
address  of  the  owner,  and  the  name  of 
the  beneficiary,  if  any.  or  the  name, 
social  security  number  and  address  of 
the  first-named  coowner  and  the  name 
of  the  other  coowner  (the  inscription  of 
the  social  security  number  was  required 
for  bonds  issued  on  or  after  January  1 , 
1974); 

(2)  Entered  the  issue  date  in  the  upper 
right-hand  portion  of  the  bond;  and 

(3)  Imprinted  the  agent's  validation 
indicia  in  the  lower  right-hand  portion  to 
show  the  date  the  bond  was  actually 
inscribed.  A  bond  was  valid  only  if  an 
authorized  issuing  agent  received 
payment  therefor  and  duly  inscribed, 
dated  and  imprinted  vahdation  indicia 
on  the  bond. 

(d)  Term.  A  Series  E  bond  was  dated 
as  of  the  first  day  of  the  month  in  which 
payment  of  the  purchase  price  was 
received  by  an  agent  authorized  to  issue 
the  bonds.  This  date  is  the  issue  date. 
The  bonds  mature  as  shown  m  I  316.8- 
The  bond  may  not  be  called  for 
redemption  by  the  Secretary  of  the 
Treasury  prior  to  maturity  or  the  end  of 
any  extended  .Tiati.^nty  period  (see 


paragraph  (a)  of  S  316.8).  The  bond  may 
be  redeemed  at  the  owner's  option  at 
any  time  at  fixed  redemption  values. 
(e)  Investment  yield  (interest).  The 
investment  yield  (interest)  on  Series  E 
bonds  is  defined  in  paragraphs  (c|  and 
(d)  of  §  316.8.  BcBinnmg  in  the  third 
month  from  its  issue  date,  a  ^wnd 
increased  in  redemption  value  on  the 
first  day  of  each  month,  up  to  and 
including  the  thirtieth  month  from  issue 
date,  so  as  to  provide  for  such  penod  an 
investment  yield  of  no  less  than  4 
percent  per  annum,  compounded 
semiannually.  Thereafter,  its  redemption 
value  increases  at  the  beginning  of  each 
successive  half-year  period.  The  interest 
is  paid  as  pnrt  of  the  redemptum  \alue. 

{316.3    Governing  regulatlcns. 

Series  E  bonds  are  subject  to  the 
regulations  of  the  Department  of  the 
Treasury,  now  or  hereafter  prescribed. 

governing  United  States  Savings  Bonds 
of  Series  A.  B.  C,  D.  E.  F,  G.  H,  j  and  K. 
contained  in  31  CFR  part  315.  also 
published  as  Department  of  the 
Treasury  Circular  No.  530,  current 
revision.* 

§316.4     Registration. 

Series  E  bonds  were  permitted  to  be 
registered  as  set  forth  in  subpart  B  of  31 
CFR  part  315.  also  published  as 
Department  of  the  Treasury  Circular  No. 
530,  current  revision. 

§  316.5    Limitation  on  holdings. 

(a)  Genera!  limitation.  The  amount  of 
Series  E  bonds,  originally  issued  during 
any  one  calendar  year,  that  could  be 
held  by  any  one  person,  computed  in 
accordance  with  the  governing 
regulations,  ranged  from  $5,000  (face 
amount)  to  $20,000  (face  amount), 
depending  upon  the  issue  date. 

(b)  Special  limitation  for  employee 
savings  plans.  A  special  limitation  for 
employee  savings  plans  was  provided. 
which  was  $2,000  (face  amount) 
multiplied  by  the  highest  number  of 
participants  in  any  employee  savings 
plan,  as  defined  in  paragraph  (b)(1)  of 
this  section,  at  any  time  dunng  the  year 
in  which  the  bonds  were  issued.  The 
plan  had  to  be  established  as  set  forth 
below. 

(1)  Definition  of  plan  and  conditions 
o^ eligibility,  (i)  The  employee  savings 
plan  must  have  been  established  by  the 
employer  for  the  exclusive  and 
irrevocable  benefit  of  employees  or  their 
beneficiaries,  afforded  employees  the 
means  of  making  regular  savings  from 
their  wages  through  payroll  deduction. 


*  Copies  may  be  obtained  from  any  FedcrnI 
Reserve  Sank  or  Branch  or  the  Bureau  of  the  PijWic 
Ofbl.  200  Third  Street  Parikersburg,  VVV  26100-13:«. 
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and  provided  for  employer  contributions 
to  be  added  to  such  savings. 

(ii)  The  entire  assets  thereof  must 
have  been  credited  to  the  individual 
accounts  of  participating  employees  and 
the  assets  so  credited  could  be 
distributed  only  to  the  employees  or 
their  beneficiaries,  except  as  otherv\'ise 
provided  herein. 

(iii)  Series  E  bonds  were  to  be 
purchased  only  with  assets  credited  to 
the  accounts  of  participating  employees 
and  only  if  the  amount  taken  from  any 
account  at  any  time  for  that  purpose 
was  equal  to  the  purchase  pnce  of  a 
bond  or  bonds  in  an  authorized 
denomination  or  denominations,  and 
shares  therein  were  credited  to  the 
accounts  of  the  individuals  from  whom 
the  purchase  price  thereof  was  derived. 
in  amounts  corresponding  with  such 
shares.  For  example,  if  $37.50  credited  to 
the  account  of  John  Jones  was 
commingled  with  funds  credited  to  the 
accounts  of  other  employees  to  make  a 
total  of  S7.500,  with  which  a  Series  E 
bond  in  the  denomination  of  $10,000 
(face  amount)  was  purchased  in 
December  1978  and  registered  in  the 
name  and  title  of  the  trustee,  the  plan 
must  have  provided,  in  effect,  that  John 
Jones'  account  would  be  credited  to 
show  that  he  was  the  owner  of  a  Series 
E  bond  in  the  denomination  of  $50  (face 
amount)  bearing  the  issue  date  of 
December  1. 197a 

(iv)  Each  participating  employee  has 
an  irrevocable  right  at  any  time  to 
demand  and  receive  from  the  trustee  all 
assets  credited  to  his  or  her  account  or 
the  value  thereof,  if  he  or  she  so  prefers, 
without  regard  to  any  condition  other 
than  the  loss  or  suspension  of  the 
privilege  of  participating  further  in  the 
plan.  However,  a  plan  was  not  deemed 
to  be  inconsistent  herewith  if  it  limited 
or  modified  the  exercise  of  any  such 
right  by  providing  that  the  employer's 
contribution  did  not  vest  absolutely  until 
the  employee  had  made  contributions 
under  the  plan  in  each  of  not  more  than 
60  calendar  months  succeeding  the 
month  for  which  the  employer's 
contribution  was  made. 

(v)  Upon  the  death  of  an  employee,  his 
or  her  beneficiary  has  the  absolute  and 
unconditional  right  to  demand  and 
receive  from  the  trustee  all  assets 
credited  to  the  account  of  the  employee, 
or  the  value  thereof,  if  he  or  she  so 
prefers. 

(vi)  When  settlement  is  made  with  an 
employee,  or  his  or  her  beneficiary,  with 
respect  to  any  bond  registered  in  the 
name  and  titJe  of  the  trustee  in  which 
the  employee  has  a  share  (see 
paragraphs  (b)(1)  (ii)  and  (iii)  of  this 
section),  the  bond  must  be  submitted  for 
redemption  or  reissue  to  the  extent  of 


such  share.  If  an  employee  or  his  or  htT 
beneficiary  is  to  receive  distribution  in 
kind,  bonds  bearing  the  same  issue 
dates  as  those  credited  to  the 
employee's  account  will  lie  reissued  in 
the  name  of  the  distributee  to  the  extent 
to  which  he  or  she  is  entitled,  m  any 
authorized  form  of  registration,  upon  the 
request  and  certification  of  the  trustee, 
in  accordance  with  the  governing 
reguations. 

(2)  Definitions  of  terms  used  in 
paragraph  (b)— related  provisions,  (i) 
The  term  savings  plan  includes  any 
regulations  issued  under  the  plan  with 
regard  to  Series  E  bonds.  A  trustee 
desiring  to  purchase  bonds  in  excess  of 
the  general  limitation  in  any  calendar 
year  should  have  submitted  to  the 
Federal  Reserve  Bank  of  the  district  a 
copy  of  the  plan,  ary  such  regulations, 
and  the  trust  agreement,  all  certified  to 
be  true  copies,  in  order  to  establish 
eligibility, 

(iij  The  term  assets  means  all  funds, 
including  the  employee  contributions 
and  employer  contnbutions  and  assets 
purchased  therewith,  as  well  as 
accretions  thereto,  such  as  dividends  on 
stock,  the  increment  in  value  on  bonds 
and  all  other  income;  but, 
notwithstanding  any  other  provision  of 
this  paragraph,  the  right  to  demand  and 
receive  all  assets  credited  to  the  account 
of  an  employee  shall  not  be  construed  to 
require  the  distribution  of  assets  in  kind 
when  It  would  not  be  possible  or 
practicable  to  make  such  distribution: 
for  exam.ple.  Series  E  bonds  may  not  be 
reissued  in  unauthonzed  denominations. 
and  fractional  shares  of  slack  are  not 
readily  distributable  in  kind. 

(iii)"The  term  beneficiary  means  thf 
person  or  persons,  if  any.  designated  b> 
the  employee  in  accordance  with  the 
terms  of  the  plan  to  receive  the  benefits 
of  the  trust  upon  his  or  her  death,  or  the 
estate  of  the  employee,  and  the  term 
"distributee  '  means  the  employee,  or  his 
or  her  beneficiary, 

§  316.6    Purctiase  ol  bond*. 

Series  E  bonds  were  purchased,  as 

follows; 

(a)  Cy\-er-the-counter  for  cash— {1) 
Bonds  registered  in  names  of  natural 
persons  in  their  own  right  only.  At  such 
incorporated  banks,  trust  companies, 
and  other  agencies  as  had  bet-n  duly 
qualified  as  issuing  agents 

(2)  Bonds  registered  in  names  of 
trustees  of  employee  savings  plans.  At 
such  incorporated  bank,  tnist  company, 
or  other  agency,  duly  qualified  as  an 
issuing  agent,  provided  the  agent  was 
trustee  of  an  approved  employee 
savings  plan  eligible  for  the  special 
limitation  in  paragraph  fb]  of  5  316  5  and 
pnor  approval  to  Issue  the  bonds  was 


t)^>!ri!ned  from  the  Federa!  V.i^-~er\-f  Rank 
of  the  agent  s  district 

(3)  Bonds  registered  in  all  authorized 
forms.  At  Federal  Reserve  Banks  and 
Branches  and  al  the  Department  of  the 
Treasury,  Washington.  DC  20226. 
(b)  On  mail  order.  By  mail  upon 
application  to  any  Federal  Reserve  Bank 
or  Branch  or  to  the  Department  of  the 
Treasury,  accompanied  by  a  remittance 
to  cover  the  issue  price  Any  form  of 
exchange,  including  personal  checks, 
was  accepted,  subject  to  collection. 
Checks  or  other  forms  of  exchange  were 
to  be  drawn  to  the  order  of  the  Federal 
Reserve  Bank  or  the  United  States 
Treasury,  as  the  case  may  be.  Checks 
payable  by  endorsement  were  not 
acceptable.  Any  depositary  qualified 
pursuant  to  the  provisions  of  31  CFR 
part  203,  also  publish*- J  as  Department 
of  the  Treasury  Circular  No.  92,  current 
revision,  was  permitted  to  make 
payment  by  credit  for  bonds  applied  h>r 
on  behalf  of  iU  customers  up  to  ari> 
amount  for  which  it  was  qualified  in 
excess  of  existing  deposits,  when  so 
notified  by  the  Federal  Reserve  Bank  of 
its  district. 

(c)  Savings  stamps.  The  sale  of  United 
States  Savings  Stamps  was  terminated 
effective  June  30, 1970.  However, 
outstanding  stamps  affixed  in  fully  or 
partially  completed  albums  could  be 
used  to  purchase  Series  E  bonds  at 
banks  or  other  financial  institutions 
authorized  to  issue  such  bonds.  Stamps 
may  be  redeemed  at  banks  and  other 
financial  institutions,  through  Federal 
Reserve  Banks  and  the  Bureau  of  the 
Public  Debt,  Parkersburg,  West  Virginia. 

;316  7     Delivery  ot  bonds 

Issuing  agents  were  authorized  to 
deliver  Series  E  bonds  either  over-the- 
counter  in  person,  or  by  mail  at  the  risk 
and  expense  of  the  United  States,  to  the 
address  given  by  the  purchaser,  but  only 
within  the  United  States,  its  territories 
and  possessions,  and  the 
Commonwealth  of  Puerto  Rico.  No  mail 
deliveries  elsewhere  were  made.  If 
purchased  by  citizens  of  the  United 
States  temporarily  residing  abroad,  the 
bonds  were  delivered  to  such  address  in 
the  United  States  as  the  purchaser 
directed. 

5  316  8    Eirt»nd»df»mvs»n<5ytetd»tof 
outstanding  bond* 

(a)  General.  The  terms  f^^u-nded 
maturity  period,  second  ex  tended 
maturity  period,  third  ex  tended  maturity 
ppThxi  and  fourth  e>  tPih^'-J  maturity 
period,  when  used  iicrxm.  refer  to 
periods  of  10  years  or  less  after  the 
original  matunty  dates  dunng  which 
owner*  may  retain  their  bonds  aad 
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cor.Mnue  "o  earn  interest.  No  special 
action  18  required  to  take  advantage  of 
any  extensions  heretofore  or  herein 
granted.  Series  E  bonds  cease  to  accrue 
interest  upon  reaching  final  maturity, 
(b)  Extended  maturity  periods —  (1) 
Bonds  issued  from  May  1.  1941  through 
April  1.  1952.  Series  E  bonds  with  issue 
dates  of  May  1. 1941.  through  April  1, 
1952.  reached  or  will  reach  final 
maturity  40  years  after  their  respective 
!ssue  dates,  as  shown  below. 


Issue  aates— '  st 

day  of 


Lrfeof 
boods  yrs. 


Final  matunly 
date*— 1  St  day  o< 


'952 


40 


May  1981 -Apr 
1992. 


(2)  Bonds  issued  from  May  1,  1952 
through  November  1, 1965.  Bonds  with 
issue  dates  of  May  1,  1952,  through 
.N'overr.ber  1.  1965,  will  receive  an 
additional  extension  of  maturity  ranging 
from  4  months  to  2  years  and  3  months. 
as  shown  beiow  so  that  these  bonds 
w,:!  reach  final  maturity  40  years  after 
their  respective  issue  dates. 


ss-e  dates — 1st 
day  o( 

Prevwus 
maturities 

Previous 
matuntay 

yrs. 

mos. 

dates — isf  day 
o« 

^^ay  1952-Jan. 

1957 
Fee   1957-May 

1959 
Jun.  1959-Now. 

1965. 

39 
38 
37 

8 

11 
9 

Jan.  1992-Sept. 

1996. 
Jan.  1996-Apf. 

1998 
Mar.  1997-Aog. 

2003. 

Issue  dates— 1st  day 
of 

Additional 

extended 

maturity  period 

|j(eo« 
bonds— 

yrs. 

mos. 

yrs. 

May  1952-Jan  1957... 

4 
1 
3 

40 

Peo   1957-May  1959... 
jun.  1559-Nov.  1965... 

1 
2 

40 
40. 

Issue  dates— 1st  day  ot 


May  1952-Jan.  1957  . 
Fee  1957-May  1959.. 
Jun    1959-Nov    1965.. 


Final  maturity  dates— 1st 
day  o< 


May  1992-Jan.  1997. 
Feb.  1997-May  1999. 
June.  1999-Nov.  2005. 


(3)  Bonds  issued  from  December  1, 
1965  through  June  1.  1980.  Bonds  with 
issue  dates  of  December  1, 1965,  through 
June  1,  1980.  will  receive  an  additional 
extension  of  rr.aturity  ranging  from  3 
years  to  5  years,  as  shown  below,  so 
that  these  bonds  will  reach  final 
maturity  30  years  after  their  respective 
issue  dates. 


Issue  dates— 
1st  day  of 

Previous 
maturities 

Previous 

maturity  dates— 

yrs. 

mos. 

1st  day  of 

Dec.  1965-May 

1969. 
June  1969- 

Nov.  1973. 
Dec.  1973-Jun. 

27 
25 
25 

Dec.  1992-May 

1996 
Apr   1995- Sept 

1999 
Dec.  1998-Jun 

10 

1980. 

2005. 

Issue  dates— 1st  day 
o< 

Addfttonal 

extended 

maturity  period 

Lrfeot 
bonds— 

yrs. 

mos. 

yrs. 

Dec.  1965-May  1969... 

3 

4 
5 

10 

Jun.  1969-Nov   1973... 
Dec.  197a-Jon.  1980 

2 

30 
30 

Issue  dates—  1  st  day  of 


Dec  1965-May  1969 
Jun.  1969-Nov.  1973. 
Dec.  1973-Jun.  1980. 


Final  maturity  dates— 1st 
day  of 


Dec.  1995-May  1999. 
Jun.  1999-Nov.  2003. 
Dec.  2003-Jun.  2010. 


(c)  Guaranteed  minimum  investment 
yield — (1)  General.  Except  as  provided 
in  paragraph  (c)(2)(ix)  of  this  section,  the 
guaranteed  minimum  investment  yield 
for  outstanding  Series  E  bonds  which; 

(i)  entered  an  extended  maturity 
period  before  November  1. 1982,  is  8.5 
percent  per  annum,  compounded 
semiannually,  from  the  first  semiannual 
interest  accrual  date  during  the 
extended  maturity  period  which 
occurred  on  or  after  May  1, 
1993  '  through  the  end  of  the  extended 
maturity  period;  or 

(ii)  entered  an  extended  maturity 
period  from  November  1, 1982  through 
October  1. 1986,  is  7.5  percent  per 
annum,  compounded  semiannually,  for 
the  extended  maturity  period;  or 

(iii)  entered  or  will  enter  an  extended 
maturity  period  on  or  after  November  1, 
1986,  is  6  percent  per  annum, 
compounded  semiannually,  or  the 
guaranteed  minimum  investment  yield 
in  effect  at  the  beginning  of  the  period.* 

(2)  Yield  by  issue  date.  Except  as 
provided  in  paragraph  (c)(2)(ix)  of  this 
section,  the  applicable  guaranteed 
minimum  investment  yields  for 
outstanding  Series  E  bonds  *  during 


'  The  8.5  percent  guaranteed  minimum  investment 
yield  went  into  effect  with  the  first  semiannual 
interest  accrual  period  beginning  on  or  after  May  1. 
1981. 

*  InleresI  for  interest  accrual  periods  of  less  than 
6  months  will  be  prorated. 

'  The  dates  of  the  current  extended  maturity 
periods  are  shown  under  the  heading  "Previous 
Malunly  Dates"  in  col.  3  of  the  tables  listed  in 
paragraphs  (b)(2)  through  (b)(3)  of  this  section. 


their  current  and  any  subsequent 
extended  maturity  period  are  as  follows: 

(i)  Bonds  issued  through  February  1, 
1953.  Bonds  issued  through  February'  1. 
1953  entered  their  third  lO-year 
extended  maturity  period  before 
November  1, 1982  and.  therefore,  have  a 
guaranteed  minimum  investment  yie'd 
of  8.5  percent  per  annum  compounded 
semiannually,  from  their  first 
semiannual  interest  accrual  date,  which 
occurred  on  or  after  May  1.  1981. 
through  the  end  of  their  third  extended 
maturity  period.  Bonds  issued  from  Vfay 
1.  1952  through  February  1.  1953  will 
enter  their  fourth  and  final  extend^-d 
maturity  period  on  or  after  January  1, 
1992,  and,  for  that  4-month  period  will 
have  a  guaranteed  minimum  investment 
yield  of  6  percent  per  annum, 
compounded  semiannually,  or  the 
guaranteed  minimu.m  investment  yield 
in  effect  at  the  beginning  of  the  period.* 

(ii)  Bonds  issued  from  ,\Jarch  1.  79^.3 
through  November  1.  1957.  Bonds  issued 
from  March  1,  1953  through  November  1, 
1957  entered  their  third  10-year 
extended  maturity  period  from 
November  1,  1982  through  October  1. 
1986  and.  therefore,  for  that  lOyear 
period  have  a  guaranteed  minimum 
investment  yield  of  7.5  percent  per 
annum,  compounded  semiannually. 
These  bonds  will  enter  their  fourth  and 
final  extended  maturity  period  on  or 
after  November  1,  1992  and.  for  that 
penod  of  less  than  10  years,  will  have  a 
guaranteed  minimum  investment  yield 
of  6  percent  per  annum,  compounded 
semiannually,  or  the  guaranteed 
minimum  investment  yield  in  effect  at 
the  beginning  of  that  period.^ 

(iii)  Bonds  issued  from  December  1. 
1957  through  January  1,  1963.  Bonds 
issued  from  December  1,  1957  through 
January  1,  196,3  entered  their  third  lO- 
year extended  maturity  period  on  or 
after  November  1,  1986.  and  will  enter 
their  fourth  and  final  extended  maturity 
period  of  less  than  10  years  on  or  after 
November  1,  1996.  Therefore,  for  the 
third  and  fourth  extended  maturity 
periods,  the  bonds  have  or  will  have  a 
guaranteed  minimum  investment  yield 
of  6  percent  per  annum,  compounded 
semiannually,  or,  in  the  case  of  the 
fourth  extended  maturity  period,  the 
guaranteed  minimum  investment  yield 
in  effect  at  the  beginning  of  the  period.* 


•  See  footnote  4  in  paragraph  (c)(1)(iii)  of  this 
section. 

'  See  footnote  4  in  paragraph  (c)(1)(iii)  of  this 
section. 

*  See  footnote  4  in  paragraph  (c)(1)(iii)  of  this 
section. 
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(iv)  Bonds  issued  from  February  1. 
1963  through  January  1.  1965.  Bonds 
issued  from  February  1. 1963  through 
January  1. 1965  entered  their  third  10- 
year  extended  maturity  period  on  or 
after  November  1, 1990  and  will  enter 
their  fourth  and  final  extended  maturity 
period  of  2  years  and  3  months,  on  or 
after  November  1,  2000.  For  their  third 
and  fourth  extended  maturity  periods. 
the  bonds  have  or  will  have  a 
guaranteed  minimum  investment  yield 
of  6  percent  per  annum,  compounded 
semiannually,  or.  in  the  case  of  the 
fourth  extended  maturity  period,  the 
guaranteed  minimum  investment  yield 
in  effect  at  the  beginning  of  that  period." 

(v)  Bonds  issued  from  February  1. 
1965  through  December  1.  1970.  Bonds 
issued  from  February  1.  1965  through 
December  1,  1970  entered  their  second 
10-year  extended  maturity  period  from 
November  1. 1982  through  October  1, 
1986  and.  therefore,  for  that  10-year 
period  have  a  guaranteed  minimum 
investment  yield  of  7.5  percent  per 
annum,  compounded  semiannually. 
Bonds  issued  from  February  1.  1965 
through  November  1,  1965  will  enter 
their  third  10-year  extended  maturity 
period  on  or  after  November  1,  1992,  and 
their  fourth  and  final  extended  maturity 
period  of  2  years  and  3  months  on  or 
after  November  1.  2002.  For  the  third 
and  fourth  extended  maturity  periods, 
those  bonds  will  have  a  guaranteed 
mmim.um  investment  yirld  of  6  percent 
per  annum,  compounded  semiannually, 
or  the  guaranteed  minimum  investment 
yield  in  effect  at  the  beginning  of  those 
"periods.  Bonds  issued  from  December  1. 
1965  through  December  1.  19''0  will  enter 
their  third  and  final  extended  matunty 
period  of  less  than  10  years  on  or  after 
December  1, 1992.  Therefore,  for  their 
third  and  final  extended  matunty 
period,  those  bonds  will  have  a 
guaranteed  minimum  investment  yield 
of  6  percent  per  annum,  or  the 
guaranteed  minimum  investment  yield 
in  effect  at  the  beginning  of  that 
period.  '° 

(vi)  Bonds  issued  from  January  1.  1971 
through  October  1.  1975.  Bonds  issued 
from  lanuary  1,  1971  through  October  1. 
1975  entered  their  second  10-year 
extended  maturity  period  on  or  after 
November  1,  19B6.  These  bonds  will 
enter  their  third  and  final  extended 
matunty  penod  of  less  than  10  years  on 
or  after  November  1.  1996.  For  both  the 
second  and  third  extended  matunty 
penods.  these  bonds  have,  or  will  have, 
a  guaranteed  minimum  investment  yield 


•  Sec  footnote  4  in  paragraph  lc)(lKiii)  of  thic 
section. 

'0  See  footnote  4  in  paragraph  (c)(iHiii)  of  »ni« 
section. 


of  6  percent  per  annum,  compounded 
semiannually,  or  the  guaranteed 
minimum  investment  yield  in  effect  at 
the  beginning  of  those  penods  ■ ' 

(vul  Bonds  issued  *rom  Sovpmher  I. 
1975  through  October  1.  1977.  Bond.s 
issued  from  November  1.  19"5  through 
October  1,  1977  entered  their  seamd 
extended  matunty  penod  on  or  after 
November  1.  1990  and  will  enter  their 
third  and  final  extended  matunty  penod 
of  5  years  on  or  after  November  1.  2000 
For  Iheir  second  and  third  extended 
maturity  penods,  the  bonds  have  or  will 
have  a  guaranteed  minimum  investment 
yield  of  6  percent  per  annum, 
compounded  semiannually,  or,  in  the 
case  of  the  third  and  final  extended 
matunty  penod.  the  guaranteed 
minimum  investment  yield  in  effpc!  at 
the  beginning  of  that  penod. 

(villi  Bonds  issued  'n^m  Sovvmber  1, 
19~7  through  June  1.  1980  Eionds  issued 
from  November  1,  1977  through  !une  1. 
1980  entered  their  first  10-year  extended 
maturity  penod  fmm  November  1.  1962 
through  lune  1.  1985  and.  therefore  for 
that  10-year  penod  have  a  guaranteed 
m.mimum  investment  yield  of  7.5  percent 
per  annum,  compound  semiannually. 
These  bonds  will  enter  their  second  lO 
year  extended  matunty  penod  on  or 
after  November  1,  1992  and  will  enter 
their  third  and  final  extended  maturity 
period  of  5  years  on  or  after  November 
1,  2CX12  For  their  second  and  third 
extended  matunty  penods.  the  bonds 
will  have  a  guaranteed  minimum 
investment  yield  of  6  percent  per  annum. 
compounded  semiannually,  or  the  ^ 
guaranteed  minimum  investment  yield 
in  effect  at  the  beginning  of  those 
periods. 

(ix)  Eleven-year  bonus.  If  a  bond 
liPdrina  an  issue  date  of  [anuary  1. 1951. 
or  thereafter,  was  held  for  the  11-year 
penod  from  the  first  semianual  interest 
accrual  penod  that  began  on  or  after 
January  1,  1980.  its  guaranteed  minimum 
investment  yield  for  such  penod  was 
increased  by  one-half  of  one  percent  per 
annum,  compounded  semiannually. 

(d)  Market-based  variable  investment 
vu'ld  In  order  to  be  eligible  for  the 
market-based  vanable  investment  yield, 
Senes  E  savings  bonds  had  to  be  held  at 
least  five  years  beginning  with  the  first 
semiannual  interest  accrual  date 
occurring  on  or  after  November  1,  1982. 
The  market-based  vanable  investment 
yield  shall  be  determined  by  the 
Secretary  of  the  Treasury  as  follows. 

(1)  For  each  6-month  penod.  starting 
with  the  penod  beginning  May  1  198Z 
the  average  market  yield  on  out,M,inding 


' '  Se«  footnote  «  m  paragraph  (cMOt"")  of  »hi( 
section. 


marketable  Treasur)  sti-unin'S  vsi'h  e 

remaining  term  to  matunt)  i-f 

approximately  5  yewn,  tlunnj.'  !-i.u-ti 

penod  18  deierminrii  S;n.f: 

determination  by  ;ht  S'-i  '•■'n'-y  of  the 

Treasury  or  his  or  ricr  it  rj^df  s;  all  be 

final  and  conclusive. 

(2]  For  bonds  which  enter*  d  an 

extended  matunty  period  pnor  to  May  1, 
1989.  the  market-based  variable 
investment  yield  from  the  first 
semiannual  interest  accrual  date 
occurring  on  or  after  November  1, 1982 
to  each  semiannual  interest  accrual  date 
occurring  on  or  after  November  1. 1987. 
will  be  85  percent,  rounded  to  the 
nearest  one-fourth  of  one  percent,  of  the 
arithmetic  average  of  the  market  yield 
averages,  as  determined  in  accordance 
with  paragraph  (d)(1)  of  this  section,  for 
the  appropriate  number  of  6-monlh 
periods  involved,  starting  with  the 
period  beginning  May  1. 1982. 

(3)  For  bonds  which  entered  an 
extended  maturity  period  on  or  after 
May  1. 1989  the  marke*  based  variable 

investment  yu'''"'  '''^'■'  '^'*' ''™' 
semiannual  interest  accni.i    i  rr 
occurring  on  or  after  November  1, 1982 
to  each  semiannual  interest  accrual  date 
occurring  on  or  after  November  1, 1989. 
will  be  85  pecent.  rounded  to  the  nearest 
one-hundredth  of  one  percent,  of  the 
arithmetic  average  of  the  market  yield 
averages,  as  determined  in  accordance 
with  paragraph  (d)(1)  of  this  section,  for 
the  appropriate  number  of  6-month 
periods  involved,  starting  with  the 
period  begiruiing  May  1. 1982. 

(e)  Determination  of  redemption 
values  during  any  extended  maturity 
period.  The  redemption  value  of  a  bond 
on  a  given  interest  accrual  date  during 
any  extended  maturity  period  will  be 
the  higher  of  the  value  produced  by 
using  the  applicable  guaranteed 
minimum  investment  yield  or  the  value 
produced  by  using  the  appropriate 
market-based  variable  investment  yield. 
The  calculation  of  these  values  is 
described  below; 

(1)  Guaranteed  minimum  investment 
yield  and  resulting  values  during  an 
extended  maturity  period.  A  bond  has  a 
guaranteed  minimum  investment  yield 
for  each  of  iU  extended  maturity 
periods.  The  apphcable  guaranteed 
minimum  investment  jrields  for  the 
current  extended  maturity  period  and 
any  subsequent  periods  are  specified  in 
paragraph  (c)  of  this  section.  In  order  to 
determine  the  value  of  a  bond  during  an 
extended  maturity  penod.  the  value  of 
the  bond  either  ai  tne  end  of  '.he  next 
preceding  matunty  period  or  when  the 
guaranteed  minimum  investment  yield 
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last  increased.'*  whichever  occurs  later. 
is  determined  using  the  applicable 
guaranteed  minimum  investment  yield. 
This  value  is  then  used  as  the  base  upon 
which  interest  accrues  during  the 
extended  maturity  period  at  the 
guaranteed  minimum  investment  yield 
in  effect  for  savings  bonds  at  the 
beginning  of  that  period.  The  resulting 
semiannual  values  are  then  compared 
with  the  corresponding  values 
determined  by  using  the  applicable 
market-based  variable  investment 
yields. 

[2]  Market-based  variable  investment 
yield  and  resulting  values  during  an 
extended  maturity  period.  The  market- 
based  variable  investment  yield  from 
the  first  semiannual  interest  accrual 
date  occuring  on  or  after  November  1. 
1982  to  each  semiannual  interest  accrual 
date  occurring  on  or  after  November  1, 
1987,  is  determined  as  specified  in 
paragraph  (d)  of  this  section.  The  value 
of  a  bond  on  its  first  seimannual  interest 
accrjal  date  occurring  on  or  after 
.November  1, 1982  is  used  as  the  base 
upon  which  interest  accrues  during  an 
extended  maturity  period  at  the 
applicable  market-based  variable 
investment  yield.  If  redeemed,  the  bond 
will  receive  the  higher  of  the  two  values 
produced  by  using  the  applicable 
guaranteed  minimum  investment  yield 
and  the  applicable  market-based 
variable  investment  yield. 

(f)  Market-based  variable  investment 
yields  and  tables  of  redemption  values. 
The  market-based  variable  investment 
yields  for  bonds  redeemed  during  each 
6-month  period,  beginning  on  May  1  and 
November  1  of  each  year,  are  made 
available  prior  to  each  of  those  dates  by 
•he  Bureau  of  the  Public  Debt, 
Parkersburg.  West  Virginia  26106-1328. 
accompanied  by  tables  of  the 
redemption  values  of  bonds  for  the 
following  8  months,  based  on  either  the 
applicable  market-based  variable 
investment  yields  or  guaranteed 
minimum  investment  yields. 

?  316,9    Taxation. 

id,  General.  For  the  purpose  of 
determining  taxes  and  tax  exemptions. 
the  increment  in  value  represented  by 
the  difference  between  the  price  paid  for 
Series  E  bonds  and  the  redemption 
value  received  therefor  constitutes 
interest.  Such  interest  is  subject  to  all 
taxes  imposed  under  the  Internal 
Revenue  Code  of  1986.  as  amended.  The 
bonds  are  subject  to  estate,  inheritance. 


' '  The  11  year  bonus  was  the  last  increase  in  the 
guaranleed  minimum  investment  yield  (see 
paragraph  !c)(2)|ix)).  Series  E  Iwnds  which  were 
eligible  lo  receive  this  bonus  received  it  on  the  first 
semiann'jiil  interest  accrual  dale  occuring  on  or 
after  January  1.  1991. 


gift,  or  other  excise  taxes,  whether 
Federal  or  State,  but  are  exempt  from  all 
other  taxation  now  or  hereafter  imposed 
on  the  principal  or  interest  thereof  by 
any  State,  or  any  of  the  possesions  of 
the  United  States,  or  by  any  local  taxing 
authority. 

(b)  Federal  income  tax  on  bonds.  An 
owner  of  Series  E  bonds  who  is  a  cash- 
basis  taxpayer  may  use  either  of  the 
following  two  methods  of  reporting  the 
increase  in  the  redemption  value  of  the 
bonds  for  Federal  income  tax  purposes: 

(1)  Defer  reporting  the  increase  to  the 
year  of  final  maturity,  actual 
redemption,  or  other  disposition, 
whichever  is  earlier  or 

(2)  Elect  to  report  the  increases  each 
year  as  they  accrue,  in  which  case  the 
election  applies  to  all  Series  E  bonds 
then  owned  and  those  subsequently 
acquired,  as  well  as  to  any  other  similar 
obligations  purchased  on  a  discount 
basis.  If  the  method  in  paragraph  (b)(1) 
of  this  section  is  used,  the  taxpyer  may 
change  to  the  method  in  paragraph  (b)(2) 
of  this  section  without  obtaining 
permission  from  the  Internal  Revenue 
Service.  However,  once  the  election  to 
use  the  method  in  paragraph  (b)(2)  of 
this  section  is  made,  the  taxpayer  may 
not  change  the  method  of  reporting 
without  permission  from  the  Internal 
Revenue  Service.  For  further  information 
on  Federal  income  taxes,  the  Service 
Center  Director,  or  District  Director, 
Internal  Revenue  Service,  of  the 
taxpayer's  district  may  be  contacted. 

§316.10     Par'^e '  -jf  -e'lemption, 

(a)  General.  A  Series  E  bond  may  be 
redeemed  in  accordance  with  its  terms 
at  the  appropriate  redemption  value 
shown  in  the  applicable  table  described 
in  paragraph  [f]  of  section  316.8.  The 
redemption  values  of  bonds  in  the 
denomination  of  $100,000  are  not  shown 
in  the  tables.  However,  the  redemption 
value  of  a  bond  in  that  denomination 
will  be  equal  to  ten  times  :he 
redemption  value  of  a  $10,000  bond  of 
the  same  issue  date.  A  bond  in  a 
denomination  higher  that  $25  (face 
amount)  may  be  redeemed  in  part  but 
only  in  the  amount  of  an  authorized 
denomination  or  multiple  thereof. 

(b)  Federal  Reserve  Banks  and 
Branches  and  United  States  Treasury. 
Owners  of  Series  E  bonds  may  obtain 
payment  upon  presentation  and 
surrender  of  the  bonds  to  a  Federal 
Reserve  Bank  or  Branch  or  to  the 
Department  of  the  Treasury  with  the 
request  for  payment  on  the  bonds  duly 
executed  and  certified  in  accordance 
with  the  governing  regulations. 

(c)  Incorporated  banks,  savings  and 
loan  associations  and  other  financial 
institutions.  (1)  A  financial  institution 


qualified  as  a  paying  agent  under  the 
provisions  of  31  CFR  Part  321,  a!so 
published  as  Department  of  the 
Treasury  Circular,  Public  Debt  Series 
No.  750,  as  revised,  will  pay  the  current 
redemption  value  of  a  Ser'es  E  bond 
presented  for  payment  by  an  individual 
whose  name  is  inscribed  on  the  bond  as 
owner  or  coowner.  provided: 

(i)  The  bond  is  in  order  for  paym.ent; 
and 

(ii)  The  presenter  establishes  his  or 
her  identity  to  the  satisfaction  of  the 
agent,  in  accordance  with  Treasury 
instructions  and  identification 
guidelines,  and  signs  and  completes  the 
requests  for  payment. 

(2)  A  paying  agent  may  (but  is  not 
required  to)  pay  a  Series  E  bond,  at 
current  redemption  value,  upon  the 
request  of  a  legal  representative 
designated  in  the  bond's  registration  by 
name  and  capacity,  a  court-appointed 
legal  representative  of  the  last-deceased 
registrant's  estate,  or  a  beneficiary,  if  he 
or  she  survives  the  owner,  provided: 

(i)  The  bond  is  in  order  for  payment; 
and 

(ii)  The  presenter  establishes  his  or 
her  identity  to  the  satisfaction  of  the 
agent,  in  accordance  with  Treasurj' 
instructions,  indentification  guidelines, 
and  otherwise  complies  with  evidentiary 
requirements. 

§  316  11     Reservation  as  to  Issue  of  bonds. 

The  Secretary  of  the  Treasury 
reserved  the  right  to  reject  any 
application  for  purchase  of  Series  E 
bonds,  in  whole  or  in  part,  and  to  refuse 
to  issue,  or  permit  to  be  issued 
hereunder,  any  such  bonds  in  any  case 
or  any  class  or  classes  of  cases  if  such 
action  was  deemed  to  be  in  the  public 
interest.  Any  action  in  any  such  respect 
was  final. 

§316.12    Fiscal  agents. 

Federal  Reserve  Banks  and  Branches, 
as  fiscal  ajjents  of  the  United  States,  are 
authorized  to  perform  such  services  as 
may  be  requested  of  them  by  the 
Secretary  of  the  Treasury  in  connection 
with  the  redemption  and  payment  of 
Series  E  bonds. 

§  316.13    Reservation  as  to  terms  of  offer. 

The  Secretary'  of  the  Treasury  may  at 
any  time,  or  from  time  to  time, 
supplement  or  amend  the  terms  of  this 
offering  of  bonds,  or  of  any  amendments 
or  supplements  thereto. 

2.  Part  332  is  revised  to  read  as 
follows: 
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PART  332-OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS.  SERIES  H 

332.1  O  f fe  ri  ng  of  bonds. 

332.2  Description  of  bonds. 

332.3  Governing  regulations. 

332.4  Registra'.ion. 

332.5  Limitation  on  holdings. 

332.6  Purchase  of  bonds. 

332.7  Deiiven,  of  bonds. 

332.8  Extended  terms  and  yields  of 
outstanding  bonds. 

332.9  Taxation 

332.10  Payment  or  redemption. 

332.11  Reservation  as  to  issue  of  bonds. 

332.12  Fiscal  agents 

332.13  Reservation  as  to  terms  of  offering. 
Authoritj"  31  U.S  C.  3105  and  5  U.S.C.  301. 

§332.1     Offering  o«  bonds. 

The  Secretary-  of  the  Treasury  offered 
lor  sale  to  the  people  of  the  United 
States.  Unites  States  Savings  Bonds  of 
Series  H.  hereinafter  generally  referred 
to  as  "Series  H  bonds  "  or  "bonds".  This 
offer  was  terminated  on  December  31. 
1979 

§  332.2    Descnptlon  of  t>onds. 

(a)  Genera!  Series  H  bonds  bear  a 
facsirr.ile  of  the  signature  of  the 
Secretary  of  the  Treasury  and  of  the 
Sea!  of  the  Department  of  the  Treasury. 
They  were  issued  only  in  registered 
form  and  are  nontransferable. 

(b)  Denomrotlons  and  prices.  Series 
H  bonds  were  issued  at  face  (par) 
amount  and  were  available  in 
denominations  of  $.500,  Si  ,000,  So  000 
andSlO.OOO 

(c)  Inscription  and  issue-  A  bond  is 
valid  only  if  an  authorized  issuing  agent 
received  payment  therefore  and  duly 
inscribed,  dated,  and  imprinted 
validated  indicia  on  the  bond.  The  face 
of  each  bond  was  to  be  inscribed  as  set 
forth  below: 

(11  The  name,  social  security  account 
nurr.ber  and  address  of  the  owner,  and 
the  name  of  the  beneficiary,  if  any,  or 
the  name,  social  security  account 
number,  and  address  of  the  first-named 
coowner  and  the  name  of  the  other 
coowner.  The  inscription  of  the  social 
security  numiber  was  required  for  bonds 
issued  on  or  after  January  29,  1963. 

[2]  The  issue  date  in  the  upper  right- 
band  portion  of  the  bond;  and 

(3)  The  imprint  of  the  agent  s 
validation  indicia  in  the  lower  right- 
hand  portion  to  show  the  date  the  bond 
was  actually  inscribed 

§  332.3    Governing  regulations. 

Series  H  bonds  are  subject  to  the 
regulations  of  the  Department  of  the 
Treasury,  new  or  hereafter  prescribed, 
governing  United  States  Savings  bonds 
of  Series  A,  B,  C,  D.  E.  F,  G.  H,  j  and  K. 
contained  in  31  CFR  part  315,  also 


published  as  Department  of  the 
Treasury  Circular  No  530,  current 
revisions,  except  as  otherwise 
specifically  provided  herein. 

§  332.4    Registration 

Series  H  bonds  were  permitted  to  be 
registered  as  set  forth  in  subpart  B  of  31 
CFR  part  315.  also  published  as 
Department  of  the  Treasury  Circular  No. 
530. 

§  332.5     Limitation  on  Holdings. 

The  amount  of  Series  H  bonds. 
originally  issued  during  any  one 
calendar  year,  that  could  be  held  by  any 
one  person,  at  any  one  time,  computed 
in  accordance  with  the  governing 
regulations,  was  limited  as  follows: 

(a)  Genera!  limitation.  From  $5,000  to 
830,000  depending  upon  the  issue  date. 

(b)  Special  limitation  for  gifts  to 
exempt  organizations  under  26  CFR 
I.501(c)(3}-1.  $200,000  for  bonds 
received  as  gifts  by  an  organization 
which  at  the  time  of  purchase  was  an 
exempt  organization  under  the  terms  of 

26CFR1.501(c)(3)-l- 

(c)  Exchange  pursuant  to  31  CFR  Part 
339.  Series  H  bonds  issued  in  an 
exchange  pursuant  to  the  provisions  of 
31  CFR  Part  339.  also  published  as 
Department  of  the  Treasury  Circular  No, 
1036.  were  exempt  from  the  annual 
limitation. 

§  332.6    Purchase  of  bonds. 

(a)  Iss^:r\;  ai:t'n!s  Oniy  Federal 
Reserve  Banks  and  Branches,  as  fiscal 
agents  of  the  United  States,  and  the 
Department  of  the  Treasury  were 
authorized  to  issue  Series  H  bonds. 
However,  financial  institutions  were 
permitted  to  forward  applications  for 
purchase  of  the  bonds  to  the  Federal 
Reserve  Bank  of  their  distnct.  The  date 
of  receipt,  by  the  Reserve  Bank  or  the 
Department  of  the  Treasury,  of  the 
application  and  payment  governed  the 
issue  date  of  the  bond  purchased. 

(b)  Application  for  purchase  and 
remittance. 

(1)  The  applicant  for  purchase  of 
Series  H  Bonds  furnished. 

(i)  Instructions  for  registration  of  the 
bonds  to  be  issued,  which  must  have 
been  in  an  authorized  form; 

(ii)  The  appropriate  social  security  or 
employer  identification  number; 

(iiilThe  post  office  address  of  the 
owner  or  first-named  coowner  and 

(iv)  The  address(es]  for  delivery  of  the 
bonds  and  for  mailing  checks  in 
payment  of  interest,  if  other  than  that  of 
the  owner  or  first-named  coowner. 

(2\  The  application  was  to  be 
forwarded  to  a  Federal  Reserve  Bank  or 
Branch,  or  the  Department  of  the 
Treasury,  accompanied  by  a  remittance 


to  cover  the  purchase  price.  Any  form  of 
exchange,  including  p>ersonal  checks, 
was  acceptable,  subject  to  collection. 
Checks  or  other  forms  of  exchange  were 
to  be  drawn  to  the  order  of  the  Federal 
Reserve  Bank  or  the  United  States 
Treasury.  Checks  payable  by 
endorsement  were  not  acceptable.  Any 
depositary  qualified  pursuant  to  31  CFR 
Part  203.  also  published  as  Department 
of  the  Treasury  Circular  No.  92.  current 
revision,  was  permitted  to  make 
payment  by  credit  for  bonds  applied  for 
on  behalf  of  its  customers,  up  to  any 
amount  for  which  it  was  qualified  in 
excess  of  existing  deposits,  when  so 
notified  by  the  Federal  Reserve  Bank  of 
its  district. 

§  332  ""      Ot'Vpry  0*  bc"rt«i 

AutnonzeU  issuing  ugtiits  delivered 
Series  H  bonds,  either  over-the-counter 
in  person  or  by  mail,  at  the  risk  and 
expense  of  the  United  States,  to  the 
address  given  by  the  purchaser,  but  only 
within  the  United  States,  its  territories 
and  possessions,  and  the 
Commonwealth  of  Puerto  Rico.  No  mail 
deliveries  elsewhere  were  made.  If 
purchased  by  citizens  of  the  United 
States  temporarily  residing  abroad,  the 
bonds  were  delivered  at  such  address  in 
the  United  States  as  the  purchaser 
directed 

§332.t    E«tenoe<l  te"^'s  arvc  yieictor 
outstanding  bonds 

(a)  Extended  maturity  period— {1) 
General.  The  terms  extended  maturity 
period,  and  second  extended  maturity 
period,  when  used  herein,  refer  to  10- 
year  intervals  after  the  original  maturity 
dates  during  which  owners  may  retain 
their  bonds  and  continue  to  earn  interest 
thereon.  No  special  action  is  required  of 
owners  desiring  to  take  advantage  of 
any  extensions  heretofore  or  herein 
granted. 

(2)  Two  extensions.  All  Series  H 
bonds  may  be  retained  for  two  extended 
maturity  periods  of  10  years  each.  All 
Series  H  bonds  cease  to  earn  interest 
upon  reaching  final  maturity.  Final 
maturities  are  shown  below: 


Issue  dales— 

Lite  Of  bonds 

Final  maturity 

dates— 1st  day 

o« 

1st  day  o( 

yrs 

nx)s. 

Jun.  1952-Jan. 

1957 
Fnh   1457-Oec 

29 

30 

B 

Feb  19e2-Sep 

1986 
Feb  I9e7-0ec 

1979 

2009 

(b)  Investment  yields  for  outstanding 
bonds — (1)  General— interest  rates.  The 
investment  yields  on  outstanding  Series 
H  bonds  which: 
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(i)  Entered  an  extended  maturity 
period  before  November  1, 1982  is  8.5 
percent  per  annum,  compounded 
semiannually,  from  the  first  semiannual 
interest  payment  date  which  occurred 
on  or  after  May  1,  1981  ■  through  the  end 
of  the  extended  maturity  period;  or 

(ii)  Entered  an  extended  maturity 
period  from  November  1, 1982  through 
October  1, 1988  is  7.5  percent  per 
annum,  compounded  semiannually,  for 
that  extended  maturity  period;  or 

(iii)  Entered  or  will  enter  an  extended 
maturity  period  on  or  after  November  1, 
1986  is  6  percent  per  annum, 
compounded  semiannually,  or  the 
investment  yield  in  effect  at  the 
beginning  of  the  period. 

(2)  Yield  by  issue  date.  The 
investment  yields  for  outstanding  Series 
H  bonds,  during  their  current  and  any 
subsequent  extended  maturity  period, 
are  as  follows: 

(i)  Bonds  issued  through  October  1, 
1962.  Bonds  issued  through  October  1, 
1962  entered  their  second  and  final  10- 
year  extended  maturity  period  before 
November  1, 1982  and.  therefore,  from 
their  first  semiemnual  interest  payment 
date,  which  occurred  on  or  after  May  1. 
1981  through  the  end  of  their  second 
extended  maturity  period  have  an 
investment  yield  of  8.5  percent  per 
annum,  compounded  semiannually. 

(ii)  Bonds  issued  fron}  November  1, 
1962  through  October  1 1966.  Bonds 
issued  from  November  1. 1962  through 
October  1, 1966  entered  their  second  and 
final  10-year  extended  maturity  period 
from  November  1, 1982  through  October 
1, 1986  and.  therefore,  for  that  10-year 
period  have  an  investment  yield  of  7.5 
percent  per  annum,  compounded 
semiannually. 

(iii)  Bonds  issued  from  November  1, 
1966  through  October  1.  1972.  Bonds 
issued  from  November  1, 1966  through 
October  1, 1972  entered  or  will  enter 
their  second  and  final  10-year  extended 
maturity  period  on  or  after  November  1, 
1988  and,  therefore,  for  that  10-year 
period  have  or  will  have  an  investment 
yield  of  6  percent  per  annum, 
compounded  semi-annually,  or  the 
investment  yield  in  effect  at  the 
beginning  of  that  period. 

(iv)  Bonds  issued  from  November  1, 
1972  through  October  1.  1976.  Bonds 
issued  from  November  1, 1972  through 
October  1. 1976  entered  their  first  10- 
year  extended  maturity  period  from 
November  1, 1982  through  October  1. 
1986  and,  therefore,  for  that  10-year 
period  have  an  investment  yield  of  7.5 
percent  per  annum,  compounded 


■  The  8.5  percent  guaranteed  investment  yield 
went  into  effect  for  the  First  semiannual  interest 
period  which  occurred  on  or  after  May  1.  19»1. 


semiannually.  These  bonds  will  enter 
their  second  and  final  10-year  extended 
maturity  period  on  or  after  November  1, 
1992  and,  therefore,  for  that  period  will 
have  an  investment  yield  of  6  percent 
per  annum,  compounded  semiannually, 
or  the  investment  yield  in  effect  at  the 
beginning  of  that  period. 

(v)  Bonds  issued  from  November  1, 
1976  through  December  1.  1979.  Bonds 
issued  from  November  1, 1976  through 
December  1, 1979  entered  their  first  10- 
year  extended  maturity  period  on  or 
after  November  1, 1986  and,  therefore, 
for  that  10-year  period  have  an 
investment  yield  of  8  percent  per  annum, 
compounded  semiannually.  These  bonds 
will  enter  their  second  and  final  10-year 
extended  maturity  period  on  or  after 
November  1, 1996  and,  therefore,  for  that 
10-year  period  will  have  an  investment 
yield  of  8  percent  per  annum, 
compounded  semiannually,  or  the 
investment  yield  in  effect  at  the 
beginning  of  that  period. 

(c)  Tobies  of  interest  payments  and 
investment  yields.  Tables  of  interest 
payments  and  investment  yields  are 
available  from  the  Bureau  of  Public  Debt 
and  Federal  Reser\-e  Banks  and 
Branches. 

§  332.9    Taxation. 

The  income  derived  from  Series  H 
bonds  is  subject  to  all  taxes  imposed 
under  the  Internal  Revenue  Code  of 
1966,  as  amended.  The  bonds  are  subject 
to  estate,  inheritance,  gift,  or  other 
excise  taxes,  whether  Federal  or  State, 
but  are  exempt  from  all  other  taxation 
now  or  hereafter  imposed  on  the 
principal  or  interest  thereof  by  any 
State,  or  any  of  the  possessions  of  the 
United  States,  or  by  any  local  taxing 
authority. 

§  332.10    Payment  or  re<3emption. 

A  Series  H  bond  became  eligible  for 
redemption  at  par  at  any  time  after  six 
months  from  its  issue  date.  To  be 
redeemed,  the  bond  must  be  presented 
and  surrendered,  with  a  duly  executed 
request  for  payment,  to  a  Federal 
Reserve  Bank  or  Branch,  or  the  Bureau 
of  the  Public  Debt,  Parkersburg,  WV 
26106-1328.  In  any  case  where  bonds  are 
surrendered  for  redemption  in  the  month 
prior  to  an  interest  payment  date, 
redemption  will  not  be  deferred  but  will 
be  made  in  regular  course,  unless  the 
presenter  specifically  requests  that  the 
transaction  be  delayed  until  that  date.  A 
request  to  defer  redemption  made  more 
than  one  month  preceding  the  interest 
payment  date  will  not  be  accepted. 

§  332.11     Reservation  as  to  ssue  of  t>onda. 

The  Secretary  of  the  Treasury 
reserved  the  right  to  reject  any 


application  for  Senes  H  bonds,  m  whole 
or  part,  and  to  refuse  to  issue  or  permit 
to  be  issued  hereunder  any  su'.:h  bnnds 
in  any  case  cr  any  class  or  classes  of 
cases,  if  such  action  was  deemed  to  be 
in  the  public  interest.  Any  action  in  any 
such  respect  was  final. 

§  332.12    Fiscal  agents. 

Federal  Reserve  Ban-Ks  and  Branohes, 
as  fiscal  agents  of  the  United  States,  are 
authorized  to  perform  such  services  as 
may  be  requested  of  them  by  the 
Secretary  of  the  Treasury  in  connection 
with  the  reissue,  redemption  and 
payment  of  Series  H  bonds 

i  332  13    Reservation  as  to  terms  of 

of-fering. 

The  Sccretrit^  of  the  Treasury  may  at 
any  time,  or  from  t;me  to  time, 
supplement  or  amend  the  terms  of  this 
offering  of  herds,  or  of  .^r.y  amendments 
or  supplements  thereto, 

3.  Part  342  is  revised  to  read  as 
follows: 

PART  342— OFFERING  OF  UNITED 
STATES  SAVINGS  NOTES 

342.0  Offering  of  notes. 

342.1  Definition  of  words  and  terms  used  in 
this  Pari. 

342.2  Description  of  notes. 

342.3  Extended  terms  and  yields  for 
outstanding  noles 

342.4  Purchase — registration. 

342.5  Limitations." 

342.6  Taxation. 

342.7  Payment  or  redemption. 

342.8  Governing  regulations, 

342.9  Fiscal  agents. 

342.10  Reservations. 

■Aufhorify:  31  U.S.C  3103,  5  U.S.C  301. 

§  342.0    Otfe'lng  of  notes. 

The  Secreta.'^  of  the  Treasury  cffyred 
for  sale  to  the  people  of  the  United 
States.  United  States  Savings  Notes 
(also  k.'^.own  as  ■Freedcn  Shares",  and 
generally  referred  to  herein  as  "savings 
notes'  or  "notes").  The  notes  could  be 
purchased  only  in  combination  with 
Series  E  savings  bonds  of  ihe  same  or 
greater  denomination.  This  o.^fering  was 
effective  from  May  1,  1967  until  the  close 
of  business  October  31, 1970  when  the 
sale  of  savings  notes  was  terminated  by 
the  Secretary  of  the  Treasury. 

§  342. 1     Definition  of  word«  and  terms 
used  in  ttiis  part 

(a)  Payroll  savings  plan  refers  to  a 
voluntary  program  maintained  by  an 
employer  whereby  its  participating 
officers  and  employees  authonze  regular 
Withholdings  from  their  saianes  or 
wages  for  the  purchase  of  savings 
bonds. 
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{bl  Quarter  refers  to  a  3-month  period 
of  a  year,  as  follows:  January-February - 
March.  April-May-June.  July-August- 
September.  or  October-November- 
December 

§  342.2    Description  of  note*. 

(a)  Genera!.  Savings  notes  were 
issued  only  in  registered  form  ar^d  are 
nontransferable. 

(b)  Term  A  savings  note  was  dated  as 
of  the  first  day  of  the  month  in  which 
payment  of  the  purchase  price  was 
received  by  an  issuing  agent,  A  note  had 
an  original  maturity  period  of  4  years 
and  6  m.onths  and  has  been  granted  two 
10-year  extensions  of  maturity  and  an 
additional  extension  of  5  years  and  6 
months  with  interest:  it  will  reach  final 
maturity  30  years  from  its  issue  date  A 
note  cannot  be  called  by  the  Secretary 
of  the  Treasury  prior  to  matunty  and 
was  not  redeemable  during  the  first  year 
from  issue  date.  Thereafter,  a  note  may 
be  redeemed  at  the  option  and  request 
of  the  owner. 

fc!  Denominations  and  purchase 
f'ces-  Savings  notes  were  issued  on  a 
discount  basis.  The  denominations  and 
purchase  prices  were  as  follows: 


inscribed,  dated,  imprinted  validation 
indicia  on  the  note  and  delivered  it. 

§  342.3    Extended  termt  and  yield*  for 
outstanding  notes. 

(a)  Extended  matunty  periods.  The 
terms  extended  maturity  period  and 
second  extended  maturity  period  refer 
to  the  lO-year  inter%  als  after  the  original 
maturity  dates  during  which  owners 
m.ay  retain  their  savings  notes  and 
continue  to  earn  interest  thereon.  The 
term  t.hird  extended  maturity  period 
refers  to  the  final  interval  of  5  years  and 
6  months  dunng  which  owners  may 
retain  notes  and  continue  to  earn 
interest  until  final  maturity,  which 
occurs  30  years  after  issue  date.  No 
special  action  is  required  of  owners  to 
take  advantage  of  any  extension 
heretofore  or  herein  granted.  The 
foliowmg  table  describes  the  previous 
and  fina!  rr.atunties  of  savings  notes: 


Oe"i>'^iiatlon 


525 

50... 
75- 
100 


pnce 


$20.25 
40.50 
60.75 
81.00 


Interest  is  paid  as  a  part  of  the 
redemption  value,  A  note  increased  in 
value  one  year  after  issue  date  and 
increases  at  the  beginning  of  each  half- 
year  period  thereafter  until  final 
matunty.  at  which  time  interest  ceases 
to  accrue.  Interest  on  a  note  which  is 
redeemed  before  maturiti,  ceases  to 
accrue  at  the  end  of  the  interest  period 
next  preceding  the  redemption  date. 
except  that  if  the  note  is  redeemed  on  a 
date  on  which  the  redemption  \a!ue 
increases,  interest  ceases  to  accrue  on 
that  date. 

(d)  Inscription  and  issue.  At  the  time 
of  issue,  the  authorized  issuing  agent: 

(1)  Inscribed  on  the  face  of  each  note 
the  name  and  address  of  the  owner  and 
the  namie  of  the  beneficiary,  if  any.  or 
tne  nam.es  of  the  coowner: 

(2!  Entered  the  issue  date  m  the  right- 
hand  portion  of  the  note  in  the  space 
provided  for  that  purpose;  and 

(3i  Imprinted  thereunder,  by  use  of  the 
agent  s  validation  indicia  for  the  issue  of 
Series  E  savings  bonds,  the  date  the 
note  was  actually  inscribed  A  note  is 
valid  only  if  an  authorized  issuing  agent 
received  pa>-ment  therefor  and  duly 


Issue  dates— 

1  si  day  ot 


May  1967-Oct. 
1970 


PrevKXJS 

matuntjes 


yrs 


24 


mos. 


Prevtou* 

matunty  dates- 

1  Bt  day  o) 


Nov.  1991-Apr 
1995 


Issue  dates— 1st  day 
of 

AcMcttonal 

erie^oed 

matunty  pefxxl 

Lrteol 
notes— 

yrs. 

mos. 

yrs. 

May  1967-OcL  1970... 

5 

6 

30 

Issue  dates— 1st  day  of 


May  1967-Ocl  1970. 


Final  matunty  dates— 1st 
day  of 


May  1997-Ocl  2000 


(b)  Guaranteed  minimum  investment 
yield—  (1)  General.  Except  as  provided 
in  paragraph  (b){2)(iii)  of  this  section. 
the  guaranteed  minimum  investment 
yield  for  outstanding  savings  notes 
which: 

(i)  Entered  an  extended  maturity 
period  before  N'(-i\  cr^l'c:  1  l^^fi:  is  8  5 
percent  per  ann.in:,  i'i,.';!"':i,'i,'>.:u'.i'ii 
semiannually,  h'.n:  tr  <>  first  semiannual 
interest  accrual  date,  which  occurred  on 
or  after  May  1. 1981.'  through  the  end  of 
the  extended  maturity  period:  or 

(ii)  Entered  an  extended  maturity 
period  from  November  1. 1982  through 
October  1.  1986  is  7.5  percent  per 
annum,  compounded  semiannually,  for 
that  extended  maturity  period;  or 

(iii)  Entered  or  will  enter  an  extended 
maturity  penod  on  or  after  November  1, 


1986  is  6  percent  per  annum, 
compounded  semiannually,  or  the 
guaranteed  minimum  investment  yield 
in  effect  at  the  beginning  of  that  period. 

(2)  Yield  by  issue  date.  Except  as 
provided  in  paragraph  (b)(2)(iii)  of  this 
section,  the  applicable  guaranteed 
minimum  investment  yields  for 
outstanding  savings  notes  *  during  their 
current  and  any  subsequent  extended 
maturity  period  are  as  follows: 

(i)  Notes  issued  from  May  1. 1967 
through  April  1. 1968.  Savings  notes 
issued  from  May  1. 1967  through  April  1, 
1968  enter  their  third  and  final  extended 
maturity  period  of  5  years  and  6  months 
on  or  after  November  1, 1991  and, 
therefore,  for  that  period  will  have  a 
guaranteed  minimum  investment  yield 
of  6  percent  per  annum,  compounded 
semiannually,  or  the  guaranteed 
minimum  investment  yield  in  effect  at 
the  beginning  of  that  period. 

(iij  Notes  issued  from  May  1.  1966 
through  October  1.  1970.  Savings  notes 
issued  from  May  1, 1968  through 
October  1, 1970  entered  their  second  10- 
year  extended  maturity  penod  from 
November  1, 1982  through  October  1. 
1986  and.  therefore,  for  that  10-year 
period  have  a  guaranteed  minimum 
investment  yield  of  7.5  percent  per 
annum,  compounded  semiannually. 
These  notes  enter  their  third  and  final 
extended  maturity  period  of  5  years  and 
6  months  on  or  after  November  1. 1992 
and.  therefore,  for  that  period  will  have 
a  guaranteed  minimum  investment  yield 
of  6  percent  per  annum,  compounded 
semiannually,  or  the  guaranteed 
minimum  investment  yield  in  effect  at 
the  beginning  of  that  period. 

(iii)  Eleven-year  bonus.  If  a  savings 
note  was  held  for  the  11-year  period 
beginning  with  the  first  semiannual 
interest  accrual  date  that  occurred  on  or 
after  January  1, 1980,  its  guaranteed 
minimum  investment  yield  for  such 
period  was  increased  by  one-half  of  one 
percent  per  annum,  compounded 
semiannually. 

(c)  Market-based  variable  investment 
yield.  In  order  to  be  eligible  for  the 
market-based  variable  investment  yield, 
notes  had  to  be  held  at  least  five  years 
beginning  with  the  first  semiannual 
interest  accrual  date  occurring  on  or 
after  November  1, 1982.  The  market- 
based  variable  investment  yield  shall  be 
determined  by  the  Secretary  of  the 
Treasury  as  follows: 

(1)  For  each  6-month  period,  starting 
with  the  period  beginning  May  1. 1982. 


'  The  8.5  perceni  guaranleed  minimum  inveslmeni 
yield  went  mio  effect  on  the  first  •emiannual 
interest  accrual  date  which  occurred  on  or  after 
May  \.  1981 


'  The  dales  of  the  current  extended  maluniy 
periods  are  shown  under  the  heading  "PTtvious 
Matunly  Dales"  in  Col  3  of  the  table  listed  in 
paragraph  (a)  of  this  section.  ^ 
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the  average  marke!  yield  on  outstanding 
marketable  Treasurv'  securtif"*  with  a 
remaining  term  to  matunty  ci 
approximately  5  years  during  such 
period  as  determined.  Such 
determir.at;on  by  the  Secretary  of  the 
Treasury  or  his  or  her  delegate  shall  be 
final  and  conclusive. 

(2)  For  notes  which  entered  an 
extended  maturity  period  prior  to  May  1, 
1989,  the  market-based  variable 
investment  yield  from  the  first 
semiannual  interest  accrual  date 
occurring  on  or  after  November  1, 1982 
to  each  semiannual  interest  accrual  date 
occuring  on  or  after  November  1, 1987, 
will  be  85  percent,  rounded  to  the 
nearest  one-fourth  of  one  percent,  of  the 
arithmetic  average  of  the  market  yield 
averages,  as  determined  in  accordance 
with  paragraph  (c)(1)  of  this  section,  for 
the  appropriate  number  of  6-month 
periods  involved,  starting  with  the 
period  beginning  May  1, 1982. 

(3)  For  notes  which  entered  an 
extended  maturity  period  on  or  after 
May  1,  1989.  the  market-based  variable 
investment  yield  from  the  first 
semiannual  interest  accrual  date 
occurring  on  or  after  November  1, 1982 
to  each  semiannual  interest  accrual  date 
occurring  or  or  after  November  1, 1989, 
will  be  85  percent,  rounded  to  the 
nearest  one-hundredth  of  one  percent,  of 
the  arithmetic  average  of  the  market 
yield  averages,  as  determined  in 
accordance  with  paragraph  (c)(1)  of  this 
section  for  the  appropriate  number  of  8- 
month  periods  involved,  starting  with 
the  period  beginning  May  1. 1982. 

(d)  Determination  of  redemption 
values  during  any  extended  maturity 
period.  The  redemption  value  of  a  note 
on  a  given  interest  accrual  date  during 
any  extended  maturity  period  will  be 
the  higher  of  the  value  produced  by 
using  the  applicable  guaranteed 
minimum  investment  yield  or  the  value 
produced  by  using  the  appropriate 
market-based  variable  investment  yield. 
The  calculation  of  these  values  is 
described  below: 

(1)  Guaranteed  minimum  investment 
yield  and  resulting  values  during  an 
extended  maturity  period.  A  note  has  a 
guaranteed  minimum  investment  yield 
for  each  of  its  extended  maturity 
periods.  The  applicable  guaranteed 
minimum  investment  yield  for  the 
current  extended  maturity  period  and 
any  subsequent  periods  are  specified  in 
paragraph  (b)  of  this  section.  In  order  to 
determine  the  value  of  a  note  during  an 
extended  maturity  period,  the  value  of 
the  note  either  at  the  end  of  the  next 
preceding  maturity  period  or  when  the 
guaranteed  minimum  investment  yield 


last  increased.'  whichever  occurs  later, 
is  determined  using  the  applicable 
guaranteed  minimum  investment  yield. 
This  value  is  then  used  as  the  base  upon 
which  interest  accrues  during  the 
extended  maturity  period  at  the 
guaranteed  minimum  investment  yield 
in  e^ect  for  savings  bonds  at  the 
beginning  of  that  period.  The  resulting 
semiannual  values  are  then  compared 
with  the  corresponding  values 
determined  by  using  the  applicable 
market-based  variable  investment 
yields. 

(2)  Market-based  variable  investment 
yield  an  resulting  values  during  and 
extended  maturity  period.  The  market- 
based  variable  investment  yield  from 
the  first  semiannual  interest  accrual 
date  occiuring  on  or  after  November  1, 
1982  to  each  semiannual  interest  accrual 
date  occurring  on  or  after  November  1, 
1987.  is  determined  as  specified  in 
paragraph  (c)  of  this  section.  The  value 
of  a  note  on  its  first  semiannual  interest 
accrual  date  occurring  on  or  after 
November  1. 1982  is  used  as  the  base 
upon  which  interest  accrues  during  an 
extended  maturity  period  at  the 
applicable  market-based  variable 
investment  yield.  If  redeemed,  the  note 
will  receive  the  higher  of  the  two  values 
produced  by  using  the  applicable 
guaranteed  minimum  investment  yield 
and  the  applicable  market-based 
variable  investment  yield. 

(e)  Market-based  variable  investment 
yields  and  tables  of  redemption  values. 
The  market-based  variable  investment 
yields  for  notes  redeemed  during  each  &- 
month  period,  beginning  on  May  1  and 
November  1  of  each  year,  are  made 
available  prior  to  each  of  those  dates  by 
the  Bureau  of  the  Public  Debt 
Parkersburg.  West  Virginia  26106-1328. 
accompanied  by  tables  of  the 
redemption  values  of  notes  for  the 
following  6  months,  based  on  either  the 
applicable  market-based  variable 
investment  yields  or  guaranteed 
minimum  investment  yields. 

§  324.4    Purchase — registration. 

(a)  Purchase.  Savings  notes,  in 
combination  with  Series  E  bonds,  could 
be  purchased  from  any  authorized 
issuing  agent,  a  Federal  Reserve  Bank  or 
Branch,  or  the  Bureau  of  the  Public  Debt. 
Payment  for  the  notes  could  be  made  in 
the  same  maimer  as  payment  for  Series 
E  savings  bonds.  Issuing  agents 
delivered  the  notes  at  the  time  of 
purchase,  or  by  mail  at  the  risk  and 


'  The  11-year  bonus  wa»  the  last  increase  in  the 
guaranteed  minimum  investment  yield  (see 
paragraph  (b)(2)(iii)).  Savings  notes  which  were 
ehglble  to  receive  this  bonus  received  It  on  the  first 
semiannual  interest  accrual  date  which  occurred  on 
or  after  January  1. 1991. 


expense  of  the  United  States,  but  orJy 
wiihir,  the  United  States,  its  territories 
and  possessions  and  the  Commonwealth 
of  Puerto  Rico.  No  mail  deliveries 
elsewhere  were  m.ide. 

(b)  Rei;:straiion.  The  following 
restrictions  applied  to  original  issues  of 
savings  notes; 

(1)  They  were  limited  to  registration  in 
the  name  of  a  natural  person  (whether 
adult  or  minor),  alone,  or  with  another 
natural  person  as  coowner  or 
beneficiary,  and 

(2)  They  had  to  be  identical  in 
registration  to  the  Series  E  bond 
P'.ipchased  in  combination  therewith. 

§  342.5    Limitations. 

(a)  Purchases-Cl]  Payroll  savings 
plans.  Under  a  payroll  savings  plan, 
withholdings  for  notes  could  not  exceed 
the  ratio  of  $1,08  for  the  notes  to  Si  for 
the  Series  E  bonds  and  could  not  exceed 
$20.25  per  weekly  pay  period,  or  $40.50 
per  biweekly  or  semi-monthly  pay 
period,  or  $81  per  monthly  pay  period. 

(2)  Others.  In  combination  purchases 
of  notes  and  Series  E  bonds,  other  tfian 
under  a  payioll  savings  plan,  purchases 
of  notes  could  not  exceed  $350  (face 
amount)  a  quarter,  and  in  no  event  could 
the  annua!  limitation  of  $1,350  (face 
amount)  be  exceeded. 

(b)  Hjidi.ng.s.  The  face  amount  of 
savings  notes  originally  issued  to  any 
one  person  during  any  one  calendar 
year,  was  limited  to  $1,350. 

§  342.6    Taxation. 

(a)  General.  For  the  purpose  of 
determining  taxes  and  tax  exemptions, 
the  increment  in  value  represented  by 
the  difference  between  the  purchase 
price  and  the  redemption  value  received 
for  a  savings  note  is  considered  interest. 
The  interest  is  subject  to  all  taxes 
imposed  under  the  Interna!  Revenue 
Code  of  1986,  as  amended.  The  notes  are 
subject  to  estate,  inheritance,  gift,  or 
other  excise  taxes,  whether  Federal  or 
State,  but  are  exempt  from  all  other 
taxation  now  or  hereafter  imposed  on 
the  principal  or  interest  thereof  by  any 
State,  or  any  of  the  possessions  of  the 
United  States,  or  by  any  local  taxing 
authority. 

(b)  Federal  income  tax  on  notes.  An 
owner  of  savings  notes  who  is  a  cash- 
basis  taxpayer  may  use  either  of  two 
methods  for  reporting  the  increase  in  the 
redemption  value  of  the  notes  for 
Federal  income  tax  purposes,  as  follows: 

(1)  Defer  reporting  of  the  increase  to 
the  year  of  final  maturity,  actual 
redemption,  or  other  disposition, 
whichever  is  earlier  or 

(2)  Elect  to  report  the  increase  for  the 
year  in  which  it  accrues,  in  which  case 
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the  election  applies  to  all  savings  notes 
then  owned  and  those  subsequently 
acquired,  as  well  as  to  any  other  similar 
obligations  purchased  on  a  discount 
basis. 

If  the  method  in  paragraph  (b)(l  j  of 
this  section  is  used,  the  taxpayer  may 
change  to  the  method  in  paragraph  (b)|2) 
of  this  section  without  obtaining 
permission  from  the  Internal  Revenue 
Service.  However,  once  the  election  to 
use  the  method  in  paragraph  (b)(2)  of 
this  section  is  made,  the  taxpayer  may 
not  change  the  method  of  reporting 
without  permission  from  the  Internal 
Revenue  Service.  For  further  information 
on  Federal  income  taxes,  the  Service 
Center  Director  or  District  Director, 
Internal  Revenue  Service,  of  the 
taxpayer  s  district  should  be  contacted. 

§  342.7    Payment  or  redemption. 

(a)  General.  A  savings  note  is 
redeemable  any  time  one  year  or  more 
after  the  issue  date  upon  its  presentation 
and  surrender,  with  a  duly  executed 
request  for  payment,  to  any  Federal 
Reserve  Bank  or  Branch,  the  Bureau  of 
the  Public  Debt,  or  to  any  financial 
institution  designated  as  a  paying  agent 
of  savings  bonds 

(b)  Judgment  creditors.  Payment  of  a 
savings  note  to  the  purchaser  at  a  sale 
under  a  levy,  or  to  the  officer  authorized 
to  levy  upon  the  property  of  the  owner 
under  appropriate  process  to  satisfy  a 
money  judgment,  could  not  be  made 
until  one  year  after  the  issue  date  of  the 
note. 

§  342.8    Governing  regulations. 

Savings  notes  are  subiect  to  the 
regulations  of  the  Department  of  the 
Treasury,  now  or  hereafter  prescribed, 
governing  United  States  Savings  Bonds, 
contained  in  31  CFR  part  315,  also 
published  as  Department  of  the 
Treasury  Circular  No,  530.  current 
revision,  except  as  otherwise 
specifically  provided  herein. 

§  342.9    Fiscal  agents. 

Federal  Reserve  Banks,  as  fisi.dl 
agents  of  the  United  States,  are 
authorized  to  perform  such  services  as 
may  be  requested  of  them  by  the 
Secretary  of  the  Treasury,  or  his  or  her 
designee,  in  connection  with  the  reissue, 
redemption  and  payment  of  savings 
notes. 

§342.10    Reservations. 

(a)  Issue  of  notes.  The  Secretary  of  the 
Treasury  reserved  the  right  to  reject  any 
application  for  purchase  of  savings 
notes,  in  whole  or  in  part,  and  to  refuse 
to  issue  or  permit  to  be  issued  hereunder 
any  such  notes  in  any  case  or  any  class 
or  classes  of  cases  if  such  action  was 


deemed  to  be  in  the  public  interest.  Any 

action  in  any  such  respect  was  final. 

(b]  Tp-ryis  The  Secretary  of  the 
Treasury  may  at  any  time,  or  from  time 
to  time,  supplement  or  amend  the  terms 
of  this  Part,  or  of  any  amendments  or 
supplements  thereto. 

PART  351— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS,  SERIES  EE 

4  The  authority  citation  for  part  351  is 

revised  to  read  as  follows: 

Authority:  31  U.S.C.  3105.  5  U.S.C.  301. 

5.  Section  351.2  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows 

§351.2     Description  of  tx>ncls 

(bi  De:io.'7-::rc:.'ons  and  prices.  Series 
EE  bonds  are  issued  on  a  discount  basis. 
The  denominations  and  purchase  prices 

are  as  follows: 


Denomination 


$50' 
75'.. 
100.. 
200.. 

5O0 

1.000 

5.000 

10.000... 


Purchase 
price 

SZS.OO 

37.50 

50.00 

100.00 

250.00 

500.00 

2.500.00 

5.000.00 


the  issuing  agcnl  v,u'.  fDrward  i')iir>  h-nst- 
applications  t(  h- i-rai  Reserve  IkinK* 
for  processing  «•  ■  ;»  r,d  issuance 

(2)  Remittance.  The  application  for 
purchase  of  a  bond  must  be 
accompanied  1  v  tfu  nmittance  to  cover 
the  issue  price.  Checks  or  other  forms  of 
exchange  will  be  accepted  subject  to 
collection.  Checks  payable  by 
endorsement  are  not  acceptable.  fFor 
requirements  relating  to  the  remittance 
of  sales  proceeds  by  issuing  agents,  see 
Item  4,  subpart  A,  in  the  appendix  to  31 
CFR  part  317). 
*        •        •        •        • 

(d)  Employee  thrift,  savings,  vacation, 
and  similar  plans.  Bonds  registered  in    . 
the  names  of  trustees  of  employee  plans 
may  be  purchased  in  book-entry  form  in 
$100  multiples  through  an  authorized 
Federal  Reserve  Bank  after  Bureau  of 
the  Public  Debt  approval  of  the  plan  as 
eligible  for  the  special  limitation  under 
31  CFR  353.13,  also  published  as  section 
353.13  of  Department  of  the  Treasury 
Circular,  Public  Debt  Series  No.  3-80. 

8.  Section  351.7  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


'  As  of  October  1.  1990.  $50  »  $75  denominations 
were  no  longer  available  through  payroll  savings 
plans  or  through  employee  thrift,  savings,  vacation 
or  similar  plans. 


6.  Section  351.3  is  amended  by 
revising  paragraph  (a)  to  read  as 

follows 

§  351.3     Registration  and  issue. 

(a)  Regis:-i::!:i'r  Biind.s  may  be 
registered  as  set  forth  in  sul)part  B  of  31 
CFR  part  353.  also  published  as 
Department  of  the  Treasury  Circular, 

Public  Debt  Series  No  '^^-^'t 
*         •         *         •         • 

7.  Section  351.5^is  amended  by 
revising  paragraph  fa),  (b),  and  (d)  to 
read  as  follows 

§  351.5     Purcahse  of  t>onds. 

(a)  Puvroil plans.  Bonds  in  $100  and 
higher  denominations  may  be  purchased 
through  deductions  from  the  pay  of 
employees  of  organizations  that 
maintain  payroll  savings  plans.  The 
bonds  must  be  issued  by  an  authorized 
issuing  agent. 

(b)  Over-the-counter/mail —  (1) 
Through  financial  institutions.  Bonds 
registered  in  the  names  of  individuals  in 
their  own  nght  may  be  purchased 
through  any  financial  institution,  i.e.. 
bank,  savings  association,  etc.,  quiiiifit'd 
as  an  issuing  agent.  In  most  insifinces. 


§  3bi 


Pav"->ent  Of  recJ^Tiption. 


(a)  Incorporated  banks,  savings  and 
loan  associations  and  other  financial 
institutions. —  (1)  Payment  in  general.  A 
financial  institution  qualified  as  a 
paying  agent  under  the  provisions  31 
CFR  part  321,  also  published  as 
Department  of  the  Treasury  Circular. 
Pubhc  Debt  Series  No.  750,  will  pay  the 
current  redemption  value  of  a  Series  EE 
bond  presented  for  payment  by  an 
individual  whose  name  is  inscribed  on 
the  bond  as  owner  or  coowner, 
provided; 

(i)  The  bond  is  in  order  for  payment; 
and 

(ii)  The  presenter  establishes  his  or 
her  identity  to  the  satisfaction  of  the 
agent,  in  accordance  with  Treasury 
instructions  and  identification 
guidelines,  and  signs  and  completes  the 
request  for  payment. 

(2)  Payment  to  beneficiary  or  legal 
representative.  A  paying  agent  may  (but 
is  not  required  to)  pay  the  current 
redemption  value  of  a  Series  EE  bond 
upon  the  request  of  a  beneficiary,  if  he 
or  she  survives  the  owner,  or  a  legal 
representative  designated  in  the  bond 
registration  by  name  and  capacity,  or  a 
court-appointed  legal  representative  of 
the  last-deceased  registrant's  estate 
provided: 

(i)  The  bond  is  In  order  for  payment; 
and 

(ii)  Tht'  jirrstt-nti'r  establishes  his  or 
her  identi!)  t.    'hf  hti'. !•'■■<•  'i.''-i  of  the 
agcn!  ir;  HLCiirctrinrc  vnih  Treasury 
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in8truct;or.s  and  identification 
guidelines,  and  otherwise  complies  with 
evidentiary  requiremerits. 


PART  352— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS,  SERIES  mh 

9  T'  e  a  .thority  citation  for  part  353  is 

-•  .  -1  •  ;  -ead  as  follows: 

AuihorAy.  n  U.S.C.  3105.  5  U.S.C.  301. 


V- 
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10.  Section  352.3  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  352.3    Registration  a  nd  s  s  u  e 

[a] Registration.  Ser.ca  liti  uonds  nidy 
be  registered  as  set  forth  in  subpart  B  of 
31  CFR  part  353.  also  published  as 
Department  of  the  Treasury  Circular. 
Public  Debt  Series  No.  3-BO. 


(hir 


'V 


)/•; 


A  bend  is  validly 


issued  vvhpn  It  IS  rpgsstered  as  provided 


31  CFR  part  353,  also  published  as 
D'^'pjrtment  of  the  Treasurv-  Cirrular, 
i^^jbhc  Debt  Series  No  3-^1,  .ind  bears 
an  issue  da'e  and  appropr;a'e  v<i!ifJ,-*:on 
indicia. 


Billing 


+  14  92;  11:35  am) 


:ODE  tt'O-'H-U 


19  92 


UMI 


Friday 

April  17,  1992 


Part  VI 


Department  of 
Education 


National  Institute  on  Disability  and 
Rehabilitation  Research;  Final  Funding 
Priorities;  Notice 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Final  Fu^d^-.g 
Priofit'es 

AGENCY:  Department  of  Education. 

action:  Notice  of  final  funding  priorities 
for  the  National  Institute  on  Disability 
and  Rehabilitation  Research  for  Fiscal 
Years  1992-93. 

summary:  The  Secretary  announces 
final  funding  priorities  for  several 
programs  under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  Fiscal  Years  1992-93. 
NIDRR  intends  to  propose  additional 
priorities  for  Fiscal  Year  1993  at  a  later 
date. 

EFFECTIVE  DATE:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  •NFOBMATION  CONTACT: 

Betty  Jo  Berland,  National  Institute  on 
Disability  and  Rehabilitation  Research 
(Telephone:  (202)  732-1139).  Deaf  and 
hearing-impaired  individuals  may  call 
(202)  732-5316  for  TDD  services. 

SUPOLEMENTAR''  INFORMAT'ON: 

Authority  for  ine  research  programs  of 
NIDRR  is  contained  in  section  204  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
Under  these  programs,  awards  are  made 
to  public  and  private  nonprofit  and  for- 
profit  agencies  and  organizations, 
including  institutions  of  higher 
education.  Indian  tribes,  and  tribal 
organizations.  NIDRR  may  make  awards 
for  up  to  60  months,  through  grants  or 
cooperative  agreements.  The  purpose  of 
the  awards  is  for  planning  and 
conducting  research,  demonstrations, 
and  related  activities  that  lead  to  the 
developmer.t  of  methods,  procedures, 
and  devices  that  will  benefit  individuals 
with  disabilities,  especially  those  with 
the  most  severe  disabilities.  These 
authorized  activities,  as  well  as  the 
proposed  priorities,  support  AMERICA 
2000.  the  President's  strategy  for  moving 
the  Nation  toward  the  National 
Education  Goals,  by  encouraging 
agencies  and  organizations  to  help  turn 
their  communities  and  schools  into 
places  where  learning  can  happen  for  all 
students.  These  authorized  activities 
and  funding  priorities  will  help  move  the 
country  toward  achievement  of  the 
National  Education  Goals  by  especially 
helping  to  address:  Readiness  for  School 
(Goal  1);  Student  Achievement  and 


Citizenship  (Goal  3);  and  Adult  Literacy 
and  Lifelong  Learning  (Goal  5). 

NIDRR  regulations  authorize  the 
Secretary  to  establish  research  priorities 
by  reserving  funds  to  support  particular 
research  activities  (see  34  CFR  351.32, 
352.32,  353.32,  and  355.32).  These 
priorities  were  proposed  for  public 
comment  through  publication  in  the 
Federal  Register  on  November  18. 1991 
at  56  FR  58280.  NIDRR  reviewed  the 
comments  received  on  the  priorities  and 
now  announces  final  priorities  based  on 
the  responses  to  the  proposed  priorities, 
available  funds,  and  other  Departmental 
considerations.  A  synopsis  of  the 
comments  received  and  the  Secretary's 
responses  to  the  comments  are  included 
in  the  Appendix  to  this  document. 
NIDRR  has  made  some  modifications  to 
the  priorities  based  on  suggestions 
contained  in  the  comments,  but  these 
are  not  major  changes  in  the  priorities. 
The  publication  of  these  final  priorities 
does  not  bind  the  Department  of 
Education  to  fund  projects  under  any  or 
all  of  these  priorities,  except  as 
otherwise  provided  by  statute.  Funding 
of  particular  projects  depends  on  the 
availability  of  funds  and  the  quality  of 
the  applications  received. 

The  following  final  funding  priorities 
represent  areas  in  which  NIDRR  plans 
to  support  research  and  related 
activities  through  grants  or  cooperative 
agreements  in  four  programs: 
Research  and  Demonstration  projects  (R 

&D) 
Rehabilitation  Research  and  Training 

Centers  (RRTCs) 
Knowledge  Dissemination  and 

Utilization  projects  (D  &  U) 
Rehabilitation  Engineering  Centers 

(RECs) 

Research  and  DemonstratioD  Projects 

Research  and  Demonstration  projects 
support  research  or  demonstrations  or 
both,  in  single  project  areas  on  problems 
encountered  by  individuals  with 
disabilities  in  their  daily  activities. 
These  projects  may  conduct  research  on 
rehabilitation  techniques  and  services, 
including  analysis  of  medical,  industrial, 
vocational,  social,  emotional, 
recreational,  economic,  and  other 
factors  affecting  the  rehabihtation  of 
individuals  with  disabiUties. 

Final  Priorities  for  Research  and 
Demonstration  Projects  Parenting  with 
a  Disability 

The  President  and  the  nation's 
Governors  set  forth  a  number  of 
education  goals  for  AMERICA  2000.  one 
of  which  was  that  every  child  be  ready 
for  entry  into  school.  In  support  of  this 
goal.  NIDRR  is  proposing  research 
aimed  at  enhancing  the  capacities  of 


parents  who  have  disabilities  to  prepare 
their  children  from  birth  through  age 
five,  whether  or  not  the  children  have 
disabilities,  for  school. 

As  society  progresses  to  complete 
inclusion  and  integration  for  individuals 
with  disabilities,  more  persons  with 
disabilities  are  becoming  parents. 
(Kirshbaum.  M.  "Parents  with  Physical 
Disabilities  and  Their  Babies."  Zero  to 
Three,  Vol.  VIII,  No.  5,  1988).  However. 
parents  with  various  types  of 
disabilities,  including  learning 
disabilities,  sensory  impairments, 
physical  disabilities,  and  cognitive 
disabilities,  may  need  to  develop  or 
maintain  skills  and  social  structures  that 
support  their  parenting  efforts.  Research 
involving  parents  with  disabilities  hds 
focused  primarily  on  the  effects  of  a 
parent's  disability  on  a  child's 
deveiopnient  {Thurman,  S.D.(ed.) 
Children  of  Handicapped  Parents: 
Research  and  Clinical  Perspectives. 
1985).  Parents  with  disabilities  are  not 
unique,  but  they  do  experience  some 
additional  challenges  that  are  different 
from  those  confronted  by  parents 
without  disabilities.  For  the  purposes  of 
this  project,  a  distinction  must  be  made 
between  those  issues  that  are  common 
to  all  parents  and  those  that  are  unique 
to  parents  who  ha\  e  disabilities.  Lack  of 
information  regarding  the  needs  of 
parents  with  disabilities  can  hinder  the 
public  and  private  sectors  and 
individual  parents  with  disabilities  in 
planning  optimum  parenting  activities  to 
prepare  their  children  for  entry  into 
school. 

Parents  with  disabilities  must  deal 
with  the  inexperience,  lack  of  training. 
and  frequent  skepticism  of  educators 
and  health  and  child  care  professionals; 
must  overcome  self-doubts;  and  must 
adapt  conventional  parenting 
knowledge  and  resources  to  meet  their 
individual  circu.mstances.  Because  of  the 
stimulation  that  infants  and  toddlers 
receive  during  daily  child  care  routines, 
enhancing  the  child  care  skills  of 
parents  with  disabilities  will  contribute 
to  the  physical,  intellectual  and  social 
development  of  their  children.  Parents 
with  disabilities  may  need  help  with 
organizational  or  communication  skills. 
as  well  as  with  learning  techniques  or 
new  assistance  technologies,  to  help 
their  children  to  be  ready  for  school. 
These  parents  also  may  need  new  skills 
to  allow  them  to  serve  as  advocates  for 
their  children  and  to  assist  school 
personnel  to  deal  appropriately  and 
supportively  with  them  in  their  roles  as 
parents. 

Any  project  to  be  funded  in  response 
to  this  priority  must  involve  parents 
with  disabilities,  as  appropriate,  and 
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other  family  members  in  all  phases  of 
the  planning,  implementation,  and 
evaluation  of  the  project  and 
dissemination  of  results.  Any  project  to 
be  funded  in  response  to  this  priority 
must  consider  the  needs  of  parents  with 
severe  physical  and  sensory  disabilities 
and  may  include  parents  with  other 
disabilities  if  appropriate  to  the 
research. 

An  absolute  priority  is  announced  for 
a  project  to: 

•  Estimate  the  number  of  parents  with 
disabilities  who  have  children  aged 
birth  through  five  years  both  with  and 
without  disabilities  and  project  the 
growth  ra'e  of  this  population, 

•  Assess  the  unmet  needs  of  parents 
With  disabilities  in  their  efforts  to 
prepare  their  preschool  children  with 
readiness  experiences  for  their  entry 
ir.'o  the  educational  system: 

•  identify  effective  practices  and 
model  programs  (including  practices 
that  could  be  adapted  to  parents  with 
disabilities),  as  well  as  effective 
practices  in  providing  technology  and 
other  support  and  skills  enhancement 
for  parents  with  disabilities  to  enhance 
tne  readiness  of  their  preschool  children 
for  school:  and 

•  Disseminate  information  and 
materials  regarding  effective  practices 
for  preparing  children  for  school  to 
parents  with  disabilities,  health  and 
child  care  professionals  (e.g.. 
pediatricians,  social  workers]  and  other 
interested  groups  or  individuals. 

Braille  Literacy 

A  second  education  goal  of  the 
President  is  to  reduce  and  eventual!} 
eliminate  iiliteracv  m  the  nation  Onv 
group  of  persons  that  could  be 
considered  illiterate  for  many  purposes 
are  those  blind  individuals  who  have 
not  learned  to  read  and  write  in  Braille. 
The  combination  of  mamstreaming  and 
technological  development  has  resulted 
in  fewer  blind  children  learning  to  read 
and  write  in  Braille,  According  to  the 
Council  of  E.xecutives  of  American 
Residential  Schools  for  the  Visually 
Handicapped,  there  is  a  national 
concern  that  students  who  are  visually 
im.paired  are  not  becoming  proficient  in 
the  basic  skills  of  reading,  writing,  and 
computing.  In  1965  nearly  half — 48 
percent — of  all  blind  and  visually 
i.mpaired  students  read  Braille  By  1989. 
this  had  dropped  to  12  percent, 
according  to  the  American  Printing 
House  for  the  Blind.  The  number  of 
blind  adults  without  the  ability  to  read  a 
sentence  that  they  have  written 
themselves  is  increasing  Blind 
professionals  are  struggling  as  adults  to 
team  Braille  for  note-taking.  Newly 
blind  older  persons  are  often  convinced 


that  learning  Braille  is  too  arduous  and 
length>  a  process.  The  significance  and 
prevalence  of  these  problems  differs  for 
those  who  become  adventitiously 
blinded  and  those  who  are  congenitally 
blind,  and  this  difference  must  be 
considered  m  the  research  and  model 
development, 

While  new  auditory  and  computer 
technologies  have  enabled  blind  persons 
to  communicate  without  Braille,  there 
are  many  applications  for  which  Braille 
IS  the  preferred  medium.  These  include 
note-taking  and  reading  in  meetings. 
lectures,  and  public  settings  in  which 
auditory  m.edia  are  not  acceptable. 
Braille  is  commonly  used  in  signage. 
safety  and  alarm  systems,  and  other 
public  guidance  systems,  as  well  as 
much  published  material  Braille  is 
likely  to  remain  an  important 
communications  medium  for  persons 
who  are  blind.  The  issue  was  discussed 
extensively  by  Dr  Michael  J.  Bina  in  an 
article  m  the  journal  of  Visual 
Impairment  and  Blindness  (JVIB) 
(January.  1991)  as  one  of  the  "Current 
Concerns  and  Issues."  A  paper  on  the 
topic.  "Literacy:  Issues  for  Consumers 
and  Providers  '  was  presented  by  Susan 
Spungin  at  the  1989  National  Convention 
of  the  National  Federation  of  the  Blind. 
"Issues  Related  to  Literacy  of  the 
Legallv  Blind  Learner"  {¥..  Rex] 
appeared  in  V,  83  of  the  JVIB  in  1989. 

Any  project  to  be  funded  m  response 
to  this  priority  must  involve  individuals 
who  are  blind,  including  those  who  are 
literate  in  Braille  and  those  who  are 
likely  candidates  for  learning  Braille,  in 
all  phases  of  the  planning, 
implementation,  and  evaluation  of  the 
project  and  dissemination  of  project 
results 

An  absolute  priority  is  announced  for 
a  project  to: 

•  Pf^velop  an  articulated  Braille 
l![('rar>  program  for  adults  who  are 
blind  that  reflects  the  findings  of  current 
research  on  the  tactile  nervous  system 
and  uses  instructional  materials  of  the 
highest  quality  and  effectiveness: 

•  Develop  new  educational  models 
that  enable  blind  adults  to  become 
literate  m  Braille  in  optimum  time 
required  by  the  individual; 

•  Provide  in  service,  pre-service.  and 
self-study  education  programs  for 
teachers  and  administrators  in  adult 
educational  institutions  and 
rehabilitation  facilities  in  order  to 
ensure  the  effective  implementation  of 
the  new  educational  models: 

•  Assess  the  usefulness  of  various 
prototype  technological  devices  that 
interface  with  computer  screens  to 
produce  Braille  output  as  techniques  to 
enhance  literacy  in  Braille:  and 


•  Disseminate  new  program  models 
and  technologies  to  appropriate  target 
populations. 

Rehabilitation  of  Visually  Impaired 
Older  Persons 

In  1980  the  National  Society  to 
Prevent  Blindness  estimated  that  there 
were  approximately  11.4  million  people 
with  some  level  of  vision  impairment  in 
the  United  States  Of  these, 
approximately  500,000  were  legally  blind 
(best  corrected  central  visual  acuity 
equal  to  or  less  than  20/200  in  the  better 
eye,  or  a  field  of  vision  no  greater  than 
20  degrees  in  its  widest  diameter). 
Figures  from  the  Model  Reporting  Area 
for  Blindness  Statistics  indicate  that 
approximately  67  percent  of  the  legally 
blind  persons  in  the  United  States  are 
over  the  age  of  50  years.  52  percent  over 
60.  37  percent  over  70,  and  20  percent 
over  80. 

Data  from  the  National  Health 
Interview  Survey.  1983-1985.  indicate 
that  nearly  one-third  of  those  surveyed 
believed  their  inability  to  see  well 
prevented  them  form  performing 
activities  such  as  household  chores  and 
engaging  in  recreation.  Approximately 
40  percent  reported  problems  with 
mobility,  while  35  percent  had  difficulty 
reading  the  newspaper.  Visually 
impaired  older  persons — those  aged  55 
or  more — are  more  dependent  on  home 
help  than  the  elderly  population  in 
general.  Poor  sight  is  a  key  factor 
contributing  to  institutionalization. 
Eleven  percent  of  visually  impaired 
older  persons  here  living  in  institutions. 
Any  project  to  be  funded  in  response 
to  this  priority  must  involve  persons 
who  are  blind  or  visually  impaired, 
including  elderly  individuals  who  are 
visually  impaired,  in  the  conduct  and 
evaluation  of  the  project  and  in  the 
dissemination  of  its  results.  Because  of 
the  potential  impact  of  this  research  on 
clients  of  the  State-Federal  vocational 
rehabilitation  (VR)  system,  any  project 
to  be  funded  in  response  to  this  priority 
must  inform  and  coordinate  with  the 
relevant  VR  agencies. 

An  absolute  priority  is  announced  for 
a  project  to: 

•  Identify  and  evaluate 
interdisciplinary  models  for  the 
rehabilitation  of  older  visually  impaired 
persons  that  will  provide  for  eariy 
identification  and  intervention 
strategies;  approaches  to  the  use  of 
optical  or  electronic  aids  to  maximize 
residual  vision  and  prevent  visual 
handicaps:  training  of  visually  impaired 
older  persons  and  their  families  for 
independent  living  and  independent 
mobility;  and  vocational  support 
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strategies  to  maintain  or  regain 
remunerative  employment: 

•  Develop  and  test  programs  to  train 
service  providers  from  various 
disciplines  on  the  nature  of  low  vision 
disorders  and  the  use  of  remaining 
visual  abilities,  appropriate  intervention 
techniques,  follow-up  procedures,  and 
other  strategies  to  maximize 
independence  for  this  group; 

•  Identify  effective  practices  in  the 
Older  Blind  Independent  Living 
Program;  and 

•  Disseminate  model  program 
materials  in  accessible  formats  to 
generic  service  providers,  rehabilitation 
service  providers,  elderly  and  visually 
impaired  persons  and  their  families,  and 
other  researchers. 

Supported  Employment  for  Persons  with 
Severe  Physical  Disabilities 

Supported  employment  for  people 
with  severe  disabilities  has  expanded 
markedly  since  its  beginnings  in  1984. 
The  initiative  began  with  grassroots 
concern  over  the  lack  of  integrated 
employment  opportunities  for  people 
with  severe  and  profound  mental 
retardation.  Recently,  supported 
employment  programs  have  been 
expanded  to  include  people  with  other 
disabilities.  Ail  people  who  require  long- 
term  support  to  maintain  success  in 
employment,  including,  for  example, 
persons  with  long-term  mental  illness, 
traumatic  brain  uijuries,  or  severe 
physical  disabilities  are  potential 
candidates  for  supported  employment. 
While  people  with  severe  disabilities 
other  than  developmental  disabilities 
are  potential  candidates  for  supported 
employment  the  vast  majority  of  people 
with  access  to  supported  employment 
are  those  identified  as  mentally 
retarded.  As  might  be  expected,  the 
support  strategies  most  in  use  are  those 
designed  for  people  with  mental 
retardation.  However,  as  part  of  an 
ongoing  effort  to  extend  supported 
employment  to  persons  with  other  types 
of  disabilities;  NIDRR  has  supported 
R&D  projects  on  supported  employment 
for  individuals  with  traumatic  brain 
injury  and  for  those  with  long-term 
mental  illness.  To  continue  that  process, 
NIDRR  now  proposes  research  and 
demonstration  activities  that  would 
adapt  supported  employment  models  to 
meet  the  needs  of  persons  with  severe 
physical  disabilities.  There  are  a  number 
of  recurring  issues  that  should  be 
considered  in  supporting  people  with 
severe  physical  disabilities  in 
community  employment. 

Any  project  to  be  funded  in  response 
to  ?his  priority  must  involve  individuals 
Aith  severe  physical  disabilities, 
including  those  who  are  participants  in. 


or  potential  candidates  for,  supported 
employment,  in  all  phases  of  the 
planning,  implementation,  and 
evaluation  of  the  project  and  in  the 
dissemination  of  project  results.  Because 
of  the  potential  impact  of  this  research 
on  clients  of  the  state-federal  vocational 
rehabilitation  (VR)  system,  any  project 
to  be  funded  in  response  to  this  priority 
must  inform  and  coordinate  with  the 
relevant  VR  agencies. 

An  absolute  priority  is  announced  for 
a  project  to: 

•  Review  the  current  state-of-the-art 
in  providing  supported  employment 
services  to  individuals  with  severe 
physical  disabilities,  and  identify  those 
agencies  that  are  providing  funding  for 
long-term  ongoing  support  services; 

•  Examine  the  organizational 
configuration,  staff  training  and 
characteristics,  caseload  size  and  mix, 
service  mix,  and  funding  strategies  most 
suited  for  providing  supported 
employment  services  to  this  population; 

•  Identify  effective  program  features, 
including  types  of  employment  and  long- 
term  supports,  as  well  as  expected  client 
outcomes; 

•  Demonstrate  innovative  models  to 
coordinate  supported  employment 
services  for  individuals  with  severe 
physical  disabilities  with  other  local 
service  providers.  Including  making 
effective  use  of  provisions  of  the  Social 
Security  Disability  Amendments  of  1980, 
which  removed  certain  disincentives  to 
work; 

•  Develop  models  to  demonstrate 
hands-on  approaches  that  staff,  such  as 
job  coaches,  may  use  in  providing 
supported  employment  services — such 
as  transportation,  job  engineering  and 
assistive  technology  services — for 
individuals  with  severe  physical 
disabihties; 

•  Develop  materials,  based  on 
research  findings,  and  provide  technical 
assistance  to  enhance  the  capacity  of  a 
national  cross-section  of  vocational 
agencies  to  facilitate  the  provision  of 
supported  employment  services  to 
individuals  with  severe  physical 
disabilities; 

•  Disseminate  research  findings  to 
vocational  and  independent  hving 
rehabilitation  service  debvery 
personnel,  researchers,  rehabihtation 
educators,  and  persons  with  disabilities: 
and 

•  Coordinate,  as  appropriate,  with 
projects  funded  under  the  Rehabilitation 
Services  Administration's  [RSA)  Special 
Projects  and  Demonstrations  for 
Providing  Supported  Employment 
Services. 


Improving  the  Functional  Utility  of 
Robotics  Through  Enhanced  Sensory 
Feedback 

Researchers  in  the  field  of  robotics 
have  long  been  aware  of  the  potential 
for  a  robotic  arm  to  provide  upper 
extremity  function  for  a  paralyzed 
person.  While  the  field  of  robotics  is 
relatively  new,  the  pnnciples  of  those 
devices  have  been  applied  successfully 
in  externally-powered  prostheses  for 
arm  amputees  and  with  some  success  in 
extemaliy-powered  orthoses  around  the 
arms  of  paralyzed  individuals.  In  the 
last  two  decades  a  number  of  projects. 
some  with  substantial  resources,  have 
sought  to  develop  a  commercially 
feasible  robotic  arm  device.  Many 
paralyzed  persons  have  been  invoi'.ed 
in  the  research  and  demorstration 
phases  of  these  projects,  mostly  in  the 
laboratory  or  clinical  environments. 
However,  there  is  no  reasonably  priced 
robotic  device  available  for  use  by  high- 
level  quadriplegic  persons  in  their 
homes. 

One  explanation  for  this  is  that,  while 
the  mechanical  design  and  computer 
controlled  systems  associated  with 
robotics  have  been  highly  developed, 
there  remains  a  major  deficiency  in  the 
communication  link  between  man  and 
machine.  It  is  interesting  to  note  that  the 
most  successful  robotic  arms  (powered 
orthoses)  were  developed  more  than 
twenty  years  ago  for  use  by  persons 
whose  arms  were  paralyzed  as  a  result 
of  poliomyelitis.  The  control  systems  of 
these  arms  were  primitive  by  present 
day  standards,  yet  many  paralyzed 
persons  used  them  for  years  in  their 
homes.  The  important  point  is  that  these 
persons  retained  sensation  and  resulting 
propnoceptive  feedback  that  allowed 
them  to  know  where  their  arms  were 
without  relying  on  their  eyes. 
Proprioceptive  feedback  plays  an 
important  role  in  arm  prostheses  as 
well.  Most  bilateral  amputees  prefer 
cable-operated  terminal  devices  over 
modem  myoelectric  hands  because. 
through  tiieir  shoulder  position  and  the 
force  that  controls  the  cables,  they  are 
aware  of  the  amount  of  opening  and 
pressure  of  the  terminal  device.  To  be 
fully  fiinctional.  robotic  systems  must 
provide  something  like  the  same  level  of 
proprioceptive  feedback  to  the  user  in  a 
format  that  requires  only  as  much 
attention  as  that  employed  by  a  person 
without  paralysis. 

Researchers  have  been  aware  of  this 
problem  for  years,  but  have  not 
developed  an  acceptable  device  or 
strategy  to  deal  with  the  sensory 
feedback  problem.  An  acceptable 
feedback  mechanism  would  be  a  major 
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step  in  making  robotic  manipulators 
more  useful  to  persons  with  disabilities. 
NIDRR  plans  to  fund  a  project  to  design, 
develop,  and  test  a  robotic  control 
system  that  includes  an  acceptable 
feedback  mechanism. 

A  project  funded  under  this  priority 
must  include  an  extensive  review  of  the 
literature  that  demonstrates  the  proipct  s 
thorough  familiarity  with  relevant 
research  throughout  the  world,  and  the 
project  must  present  one  or  more 
technical  concepts  on  which  design  and 
development  will  be  based.  The  proiect 
must  demonstrate  that  the  proposed 
concept  is  scientifically  defensible  and 
that  the  proposed  product  has  the 
potential  to  be  produced  commercially 
as  an  adjunct  to  a  presently  available 
robot. 

The  project  also  must  detail  expected 
progress  for  each  year  of  the  project  and 
must  include  performance  specifications 
that  Will  be  met  by  the  completed 
system.  These  specifications  should  be 
based  on  the  accuracy,  force,  and  speed 
with  which  an  ablebodied  person  is  able 
to  position  his  index  finger  m  the  total 
three  dimensional  space  available  to 
one  of  his  or  her  arms  without  visual 
feedback.  The  measures  of  such 
performance  and  the  degree  to  which 
the  developed  system,  operated  by  a 
paralyzed  subject,  will  approach  these 
measures,  should  be  presented  in  the 
application. 

An  absolute  priority  is  announced  for 
a  project  to: 

•  Develop  a  prototype  control  system 
that  enables  a  person  with  upper- 
extremity  paralysis  to  position  a  state- 
of-the-art  manipulator  in  three 
dimensional  space  with  an  accuracy  and 
speed  of  response  that  approaches  that 
of  a  normally  functioning  human  being, 

•  Test  the  developed  system  on  a 
sample  of  individuals  with  upper- 
extremity  paralysis;  and 

•  Disseminate  results  through 
presentations  at  scientific  meetings  and 
other  appropriate  means. 

Demonstration  of  Comprehensive 

Rehabilitation  Services  Programs  for 
Individuals  With  Traumatic  Brain 
In:ury(TBII 

.Approxim.ately  250.000  U.S,  citizens 
suffer  trauma-induced  bram  injuries 
each  year  About  50.000  of  these  are  left 
with  physical,  intellectual  behaviora!, 
and  social  ad)ustment  impairments 
severe  enough  to  prevent  them  from 
returning  to  their  former  levels  of 
functioning  and  responsibility.  Both  the 
number  of  persons  with  traumatic  bra:n 
injury  [TBI)  and  the  seventy  of  their 
injuries  are  increasing.  The  problem  is 
further  compounded  by  the  fact  that 
m.any  persons  with  bram  injuries  are 


young  and,  with  increased  life 
expectancy,  require  comprehensive 
rehabilitation  to  maximize  the  quality  of 
their  lives  Prplimmary  research 
indicates  that  early  comprehensive  and 
coordinated  acute  rehabilitation  care  is 
likely  to  improve  the  outcomes  for  this 
group  MDRR  proposes  to  demonstrate 
a  comprehensive  multidisciplinary 
model  system,  of  rehabilitative  services 
for  indi\  iduals  with  TBI  and  to  evaluate 
its  efficacy  through  the  collection  and 
analysis  of  uniform  data  on  system 
benefits,  costs,  and  outcomes. 

The  mode!  system  demonstration  and 
the  collection  of  uniform  and 
standardized  data  must  be  conducted 
within  the  context  of  a  comprehensive 
program  of  ser\  ices  that  coordinates  all 
aspects  of  care  and  rehabilitation.  The 
model  system  must  include  emergency 
medical  services;  intensive  and  acute 
medical  and  surgical  care; 
comprehensive  rehabilitation 
management;  psychosocial  adjustment 
services;  educational  and  vocational 
preparation,  and  community 
reintegration  with  extended  follow- 
along  serv  ices  and  da\  programs  that 
promote  independence  and  vocational 
success  Because  of  the  potential  impact 
of  this  research  on  clients  of  the  state- 
federal  vocational  rehabilitation  (VR) 
system,  any  protect  to  be  funded  in 
response  to  this  priority  must  inform  and 
coordinate  with  the  relevHnt  V'R 
agencies, 

An  absolute  priority  is  announced  for 
one  or  more  projects  to: 

•  Demonstrate  and  evaluate  the  costs 
end  benefits  of  a  comprehensive  service 
delivery  system,  for  individuals  with 
traumatic  bram  injury: 

•  Develop  and  assess  new  methods 
end  intervention  techniques  to  improve 
the  rehabilitation  of  individuals  with 
TBI; 

•  Participate  in  clinical  and  systems 
analysis  studies  of  the  traumatic  brain 
injury  model  system  by  contributing  to  a 
uniform.,  standardized  national  data 
base  as  prescribed  by  the  Secretary; 

•  Disseminate  findings  to  clinicians. 
researchers,  rehabilitation  educators 
and  service  pro\iders.  and  individuals 
with  TBI  and  their  families: 

•  Demonstrate  models  that  involve 
rehabilitation  educators  and  service 
providers  and  individuals  with  TBI  and 
their  families  in  the  design, 
irr.plementation.  and  evaluation  of  the 
studies  of  TBI  conducted  under  this 
priority;  and 

•  Coordinate,  as  appropriate,  with 
activities  being  undertaken  by  the 
regional  head  injury  centers  funded 
under  RS.^'s  Special  Demonstrations 
Program  and  with  the  Head  Injury  Task 


Force  established  by  the  Secretary  of 
Health  and  Human  Services. 

Vocational  Education  for  Persons  With 
Traumatic  Brain  Injury 

The  Interagency  Head  Injury  Task 
Force  (Health  and  Human  Services, 
1989)  reported  that  someone  receives  a 
head  injury  every  fifteen  seconds  in  the 
United  States.  The  report  cites  traumatic 
brain  injuries  as  the  leading  killer  and 
cause  of  disability  among  children  and 
young  adults.  Among  those  who  survive, 
traumatic  brain  injury  (TBI)  is  further 
identified  as  the  principal  cause  of 
permanent  brain  damage  in  young 
adults. 

Individuals  with  traumatic  brain 
injury  frequently  need  additional 
services  to  assist  them  to  enter  and 
maintain  adult  roles,  including 
employment,  independent  living,  or 
post-secondary  education.  Persons  with 
traumatic  brain  injuries,  including  those 
with  mild  losses,  need  vocational 
education  programs  designed  to  meet 
their  unique  cognitive,  emotional,  and 
behavioral  deficits  and  capacities. 
Effective  model  vocational  education 
programs  are.  therefore,  essential  to 
improving  the  quality  of  services  to  this 
disability  population. 

Any  project  to  be  funded  in  response 
to  this  priority  must  involve  individuals 
with  traumatic  brain  injury  or  their 
families  in  all  phases  of  the  conduct  of 
the  project  and  in  the  dissemination  of 
project  findings.  Because  of  the  potential 
impact  of  this  research  on  clients  of  the 
State-Federal  vocational  rehabilitation 
(VR)  system,  any  project  to  be  funded  in 
response  to  this  priority  must  inform  and 
coordinate  with  the  relevant  VR 
agencies. 

An  absolute  priority  is  announced  for 
a  project  to: 

•  Investigate  the  special  problems 
and  needs  of  persons  with  traumatic 
brain  injuries,  including  ability  to 
interact  with  others,  stimulus 
distractions  versus  attention  to  task, 
affective  and  cognitive  deficits,  and 
other  consequences  of  TBI  as  they  affect 
vocational  education  programming; 

•  Identify  existing,  or  develop  and 
test  new.  models  of  secondary 
vocational  education,  considering  state- 
of-the-art  research  in  this  area  and 
including  instructional  materials  specific 
to  the  unique  needs  of  persons  with 
traumatic  brain  injury; 

•  Develop  and  test  techniques  for 
training  vocational  instructors  to  work 
with  students  with  TBI; 

•  Develop  vocational  education 
programming  to  enhance  coordination 
and  cooperation  between  secondary  and 
postsecondary  educational  institutions 
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and  vocational  rehabilitation  agencies 
and  other  service  systems  to  facilitate 
transition  into  employment; 

•  Identify  strategies  to  maximize  the 
inclusion  and  integration  of  persons 
with  traumatic  brain  injury  in  the 
mainstream  of  vocational  education 
activities:  and 

•  Disseminate  research  findings  to 
vocational  education  teachers, 
mdependent  living  service  delivery 
personnel,  rehabilitation  agencies, 
special  education  personnel, 
researchers,  rehabilitation  educators, 
and  persons  with  disabilities. 

Vocational  Education  Models  for 
Students  With  Sensory  Disabilities 

Students  with  sensory  disabilities 
may  not  achieve  satisfactory  vocational 
education  outcomes  for  a  number  of 
reasons.  One  problem  derives  from  the 
fact  that  vocational  education 
occupational  skill  courses  on  the 
secondary  and  postsecondary  levels 
generally  draw  their  instructors  from  the 
trades,  labor,  or  industry.  While  this  has 
major  advantages  for  students  without 
disabilities,  it  is  problematic  for  those 
with  vision  and  hearing  disabilities.  The 
instructors  do  not  have  special 
preparation  to  teach  students  with 
disabilities,  equipment  and  teaching 
materials  are  often  not  accessible,  and 
many  vocational  programs  continue  to 
direct  students  with  sensory 
impairments  into  restrictive  and 
stereotypical  occupations,  disregarding 
options  available  to  their  nondisabled 
peers.  The  instructors'  links  to  local 
business  are  frequently  the  routes  to 
postschool  employment  for  students, 
and  the  students  with  disabilities  are 
less  likely  to  make  the  transition  from 
vocational  education  to  competitive 
employment. 

To  meet  the  needs  of  students  with 
sensory  disabilities,  vocational 
education  programs  should  include 
specialized  training  for  instructional 
personnel,  accessible  equipment,  texts, 
and  examinations,  and  linkages  with 
other  community-based  services.  Any 
project  to  be  funded  in  response  to  this 
priority  must  involve  individuals  with 
sensory  disabilities  in  the  conduct  and 
evaluation  of  the  project  and  in  the 
dissemination  of  its  results.  Because  of 
the  potential  impact  of  this  research  on 
clients  of  the  State-Federal  vocational 
rehabilitation  (VR)  system,  any  project 
to  be  funded  in  response  to  this  priority 
must  inform  and  coordinate  with  the 
relevant  VR  agencies. 

An  absolute  priority  is  announced  for 
a  project  to: 

•  Develop  and  evaluate  non- 
stereotypical  vocational  education 
programs  for  students  with  sensory 


disabilities,  including  those  who  are 
visually  impaired  or  blind  and  hearing- 
impaired  or  deaf,  that  will  increase  the 
rate  of  graduation  for  these  students; 

•  Identify  and  test  strategies  that 
would  maximize  the  integration  of 
persons  with  sensory  disabilities  into 
mainstream  vocational  education: 

•  Develop  and  test  instructional 
models  to  prepare  vocational  teachers, 
especially  those  from  industry,  to  teach 
students  with  sensory  disabihties: 

•  Evaluate  the  accessibility  of  current 
equipment  and  materials  and  develop 
strategies  to  enhance  accessibility; 
develop,  evaluate,  and  disseminate 
accessible  instructional  materials  and 
test  schemes  for  training  teachers  in  the 
use  of  these  materials: 

•  Develop  model  programs  to  link 
vocational  education  with  rehabilitation, 
independent  living,  and  other  adult 
services  needed  by  students  with 
sensory  disabilities: 

•  Develop  strategies  to  increase  the 
rate  of  transition  from  vocational 
education  into  competitive  employment 
for  these  students;  and 

•  Disseminate  materials,  in  accessible 
formats,  to  school  systems,  regular 
education  and  special  education 
teachers,  and  educators,  and  students 
with  sensory  disabilities  and  their 
parents,  making  use  of  any  appropriate 
clearinghouses  and  technical  assistance 
projects  that  currently  exist. 

Preparing  Young  Persons  with  Deafness 
To  Make  Optimal  Use  of  Interpreter 
Services 

There  has  been  a  serious  effort  over 
the  past  two  decades  to  increase  the 
numbers  of  interpreters  for  the  deaf.  In 
its  report  to  Congress,  the  Commission 
on  Education  of  the  Deaf  (COED) 
established  under  Public  Law  99-371. 
The  Education  of  the  Deaf  Act  of  1986, 
recognized  the  growing  role  that 
interpreters  play  in  both  the  education 
and  rehabilitation  of  persons  with 
deafness.  The  COED  recommendations 
address  the  need  for  increased  efforts  in 
training  and  coordinating  interpreter 
services  both  in  the  schools  and  in  the 
community.  However,  the  training  of 
interpreters  alone,  without  a  parallel 
effort  to  train  children  who  are  deaf  to 
fully  utilize  these  services,  will  not 
result  in  maximum  long-term  benefit. 

While  educators  have  long  accepted 
that  children  with  normal  hearing  can  be 
trained  to  listen  more  effectively,  no 
information  exists  as  to  whether,  or 
how,  a  similar  principle  applies  to 
teaching  deaf  children  to  receive 
information  effectively  through  a  sign 
language  interpreter.  It  is  too  frequently 
taken  for  granted  that  deaf  children 
have  inherent  skills  in  effectively  using 


interpreters  and  accurately 
understanding  signed  information. 

There  is  little  research  into  how  deaf 
children  can  be  trained  to  make  more 
efficient  use  of  interpreters  m  school 
and  in  their  genera!  lives  and  how 
interpreters  can  be  trained  to  convey 
information  appropriate  for  the  child's 
age  and  subject  matter  needs.  It  is 
important  to  learn  what  schools  are 
doing  to  prepare  children  who  are  deaf 
to  work  wuh  interpreters  and  to  train 
interpreters  and  classroom  teachers  to 
provide  appropnate  services. 

In  addition,  there  is  a  lack  of  objective 
data  about  what  older  deaf  children  of 
diffenng  etiologies  in  different 
educational  settings  prefer  in  the 
interpreting  process  or  about  how  to 
enhance  the  consumer's  level  of 
coniprehension  and  retention.  Similarly, 
there  is  little  information  on  the 
relationship  between  early  acquisition 
of  sign  language  skills  and  effective  use 
of  interpreters.  This  knowledge  could 
have  significant  implications  for  the 
manner  in  which  interpreters  are  trained 
or  retrained.  Although  the  Federal 
government  is  spending  S2.5  million  in 
19fll  on  training  interpreters,  of  which  $1 
million  is  targeted  toward  educational 
interpreters,  there  are  no  data  available 
as  to  what  type  of  training  might  benefit 
the  users  of  these  services. 

Any  project  to  be  funded  in  response 
to  this  priority  must  involve  individuals 
who  are  deaf,  individuals  who  provide 
sign  language  interpretation,  teachers  of 
deaf  children,  and  trainers  of  sign 
language  interpreters  in  all  phases  of  the 
planning,  implementation,  and 
evaluation  of  the  project  and  in  the 
dissemination  of  the  project  results. 

An  abtolute  priority  is  announced  for 
a  project  to: 

•  Survey  current  practices  in 
preparing  deaf  children  of  varying  ages 
and  etiologies,  in  different  educational 
settings,  to  use  interpreters  in  various 
environments  more  effectively: 

•  Investigate  the  attitudes  of  deaf 
children,  of  varying  ages  and  etiologies 
and  in  different  educational  settings, 
about  their  capacities  to  assimilate 
information  through  interpreters  and 
interpreter  services,  in  order  to  provide 
an  information  base  for  the  development 
of  more  effective  models  of  interpreter 
services; 

•  Determine  ways  that  the 
interpreting  process  can  be  improved  to 
enhance  reception,  comprehension,  and 
retention  of  information  that  is 
conveyed  manually  by  interpreters,  and 
investigate  the  uses  of  technology — such 
as  computer-assisted  notetakers  or 
transcribers — to  enhance  the  value  of 
interpreters  in  the  classroom; 
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•  Develop  conceptual  models, 
borrowing  from  those  used  in  cross- 
cultural  interpreting,  to  enhance  the 
interpreter's  ability  to  improve  the 
dynamics  of  communication  between 
deaf  children  and  others: 

•  Translate  the  research  mto 
appropriate  recommendations, 
guidelines,  m.ethodologies.  curricula,  and 
supporting  materials  for  enhancing  the 
ability  of  children  who  are  deaf  to 
obtain  maximum  benefits  from  ihe 
interpreting  process: 

•  Conduct  studies  to  advance  a.:rTenf 
knowledge  of  how  well  children  who  are 
deaf  mtemahze,  process,  and  retain 
inform.a'aon  obtained  through  current 
interpreting  methods:  and 

•  Disseminate  findings  in  accessible 
formats  to  interpreters  and  trainers  of 
interpreters,  educators,  and  others  who 
provide  services  to  deaf  children,  and  to 
deaf  children  and  their  parents. 

Case  Management  of  Secondary 
Complications  and  Disabilities 
Resulting  from  Diabetes 

Approximately  seven  million  people 

in  the  United  States  have  been 
diagnosed  with  diabetes,  including  those 
with  juvenile  diabetes,  and  an 
additional  P.ve  million  may  have  the 
disease  unknowingly.  Each  year  more 
than  650.000  n»^w  cases  of  diabetes  are 
identified,  and  in  198.5,  diabetes  was  the 
sixth  leading  underlying  cause  of  death 
due  to  disease.  In  terms  of  human 
suffering,  individuals  with  diabetes  face 
not  only  a  shortened  life  span  but  also 
the  probability  of  incurring  acute  and 
chronic  secondary-  ccmpHcations  and 
disabilities.  Nearly  all  persons  with 
diabetes  develop  at  least  some 
complications  of  the  disease.  For 
example,  car i!Ovascul.''r  disease  is  the 
ieadin?,  cause  of  mortality  among  people 
with  diabetes,  accounting  for  over  half 
of  all  deaths.  Preventing  cardiovascular 
disease  could  have  a  major  effect  on 
morbidity  and  mortality  from  diabetes 
meliitus. 

Approximately  50.rX30  per  year,  or  half 
of  all  nontraumatic  amputations  in  the 
United  States,  occur  in  people  with 
diabet£;s.  1  lalf  of  all  lower  extremity 
amputations  can  be  prevented  through 
proper  foot  care  or  reducing  risk  factors 
such  as  hyperglycemia,  cigarette 
smoking,  and  high  blood  pressure  in 
persons  with  diabetes.  In  addition, 
peripheral  nerve  dysfunction  has  been 
estimated  to  occur  in  over  50  percent  of 
diabetic  patients.  The  likelihood  of 
developing  a  diabetic  neuropathy 
correlates  with  duration  and  severity  of 
disease.  A  major  secondary 
complication,  diabetic  retinopathy,  the 
most  common  eye  complication  of 
diabetes,  also  is  related  to  the  duration 
and  type  of  diabetes.  An  estimated  40 


percent  of  those  having  T\pe  I  diabetes 
for  l>jss  than  10  years,  and  95  percent  of 
those  with  the  disease  for  more  than  15 
years,  develop  retinopathy.  For  those 
w.th  Type  11  diabetes,  the  corresponding 
incidences  are  25  percent  and  50 
percent,  respectively  Diabetic 
retinopathy  is  the  leading  cause  of  new 
ras-.s  of  blindness  among  people  ages  20 
through  44  Among  people  ages  45 
through  74,  it  is  the  second  leading 
cause  of  blindness.  In  1987,  diabetes 
accounted  for  approximately  10.000  new 
cases  of  end-stage  renal  disease  (ESRD). 
or  progressive  chronic  kidney  failure,  in 
the  United  States.  In  that  year,  30 
percent  of  new  chronic  kidney  failure 
cases  were  the  result  of  diabetes. 

Ser\'ice  providers  and  researchers 
have  identified  case  management  as  a 
significant  mechanism  for  providing 
outcome  oriented,  individualized, 
continuous  assistance  to  persons 
(including  persons  with  disabilities) 
whose  complex  needs  often  require  the 
coordinated  services  of  several  agencies 
over  a  period  of  time.  Providing 
comprehensive,  coordinated  services  to 
an  individual  with  disabilities  who  is 
participating  in  the  rehabilitation 
process  requires  skill  in  diagnostic  and 
evaluation  areas  that  are  based  in  part 
on  knowledge  of  the  present  medical 
issues  and  those  to  be  anticipated.  Due 
to  the  variety  of  problems  encountered 
and  the  need  for  a  comprehensive 
coordinated  approach  that  includes 
prevention  of  secondary  complications, 
early  diagnosis  and  evaluation 
(treatment  and  rehabilitation),  the  case 
manager  must  interact  effectively  with 
all  participants  including  the  consumer, 
family  members,  physicians,  other 
members  of  fhe  treatment  team,  social 
services  personnel,  employers,  and 
persons  from  offices  providing 
community  resources. 

Some  of  the  questions  to  be  addressed 
by  a  case  m.anagement  model  focusing 
on  secondary  complications  and 
disabilities  resulting  from  diabetes 
include  the  following: 

(1)  What  are  the  possible  and 
probable  secondary  complications  to  be 
managed? 

(2)  What  comprehensive  medical  and 
nonmedical  resources  should  be 
accessed? 

(3)  What  are  the  funding  issues, 
particularly  as  related  to  health 
insurance  cover,Tap' 

(4)  What  IS  an  appropriate  program  to 
help  control  the  development  of 
complications? 

(5)  What  are  the  functional  limitations 
resulting  from  specific  secondary 
complications' 

(6j  What  impact  do  these  functional 
limitations  have  on  educational  and 
vocational  potential? 


(7)  What  allied  professions  and 
support  systems  appear  to  be  necessary 
for  the  care  and  management  of  an 
individual  with  secondary  complications 
of  diabetes? 

(8)  Are  different  guidance  and 
counseling  techniques  necessary 
because  complications  are  secondary  to 
the  disease  process? 

(9)  What  are  the  psychosocial  issues 
or  problems  that  will  affect  goal-setting? 

(10)  What  are  the  employer's 
concerns? 

(11)  How  can  consumers  and  families 
be  their  own  best  advocates? 

Any  project  to  be  funded  in  response 
to  this  priority  must  involve  individuals 
who  have  diabetes,  including  those  who 
have  experienced  secondary 
complications  and  work  limitations,  and 
rehabilitation  counselors  and  others 
who  provide  services  to  this  population, 
in  the  planning.  Implementation,  and 
evaluation  of  the  project  and  in  the 
dissemination  of  project  results.  Because 
of  the  potential  impact  of  this  research 
on  clients  of  the  State-Federal 
vocational  rehabilitation  (VR)  system, 
any  project  to  be  funded  in  response  to 
this  priority  must  inform  and  coordinate 
with  the  relevant  VR  agencies. 

An  absolute  priority  is  announced  for 
a  project  to: 

•  Identify  current  case  management 
practices  that  can  most  effectively 
integrate  the  myriad  of  services  required 
to  prevent  and  treat  secondary 
complications  for  persons  with  Type  I 
and  II  diabetes  meliitus: 

•  Develop  and  demonstrate  the 
effectiveness  of  a  case  management 
model  that  provides  a  comprehensive 
coordinated  service  deUvery  system 
specifically  related  to  the  problem  of 
secondary  complications  of  diabetes, 
including  prevention,  treatment,  the  use 
of  assistive  technologies,  and  follow-up; 

•  Develop,  test  and  evaluate  an 
effective  education  and  training  program 
for  case  managers  and  vocational 
rehabilitation  personnel  for  the  purpose 
of  upgrading  their  knowledge  end  skills 
to  provide  coordinated  prevention  and 
treatment  services  to  mitigate  the  effects 
of  secondary  complications  for  persons 
with  Type  1  and  Type  U  diabetes 
meliitus; 

•  Through  considtation  with 
appropriate  health  agencies,  either  local. 
State,  or  national,  determine  current 
gaps  in  information  and  establish 
priorities  among  research  needs;  and 

•  Prepare  and  disseminate  materials 
such  as  monographs,  presentations, 
professional  training  materials,  and 
scientific  journal  articles,  on  aspects  of 
case  management  relating  to 
rehabilitation  of  disabilities  resulting 
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f'om  secondary-  comphcations  of 
diabetes,  in  order  to  disseminate  project 
findings  to  VR  and  other  relevant 
audiences,  irciuding  consumers, 
families,  advocac>  groups,  and  service 
providers  in  various  agencies. 

Rehabilitation  Research  and  Training 
Centers 

Authonty  for  the  Rehabilitation 

Research  and  Training  Centers  (RRTCs) 
prosrarp.  of  NLDRR  is  contained  in 
sec. on  204.;b)(l)  of  the  Rehabilitation 
Ac  of  19"3  as  a. mended.  Under  the 
RRTC  program.,  awards  are  made  to 
institutions  of  higher  education,  or  to 
public  and  private  organizations, 
including  Indian  tnbes  and  tribal 
organizations,  that  collaborate  with 
institutions  of  higher  education. 
RRTCs  conduct  programmatic. 
muUidisciphnary.  and  synergistic 
research,  training,  and  information 
dissemination  in  designated  areas  of 
high  priority.  NIDRR  s  regulations 
authonze  the  Secretary  to  establish 
research  pnorities  b>  reselling  funds  to 
BupDort  particular  research  activities 
(see  34  CFR  352  32)  A  program  of 
RRTCs  has  been  established  to  conduct 
coordinated  and  advanced  programs  of 
rehabilitation  research  and  to  provide 
training  to  rehabilitation  personnel 
engaged  in  research  or  the  provision  of 
services.  Each  Center  conducts  a 
synergistic  program  of  research, 
evaluation,  and  training  activities 
focused  on  a  particular  rehabilitation 
problem  area  Each  Center  is 
encouraged  to  develop  practical 
applications  for  ail  of  its  research 
findings.  Centers  generally  disseminate 
and  encourage  the  utilization  of  new 
rehabilitation  knowledge  through  such 
means  as  writing  and  publishing 
undergraduate  and  graduate  texts  and 
curricula  and  publishing  findings  in 
professional  journals.  All  materials  that 
the  Centers  develop  for  dissemination 
training  mus'  be  accessible  to 
individuals  w.'h  a  ranae  of  disabling 
conditions  RRTCs  also  conduct 
programs  of  in-service  training  for 
rehabilitation  practitioners,  education  at 
t.'^e  pre-doctoral  and  post-doctoral 
levels  and  continuing  education.  Each 
RRTC  must  conduct  an  interdisciplinary 
program  of  training  in  rehabilitation 
research,  including  training  in  research 
methodology  and  applied  research 
experience,  that  will  contribute  to  the 
number  of  qualified  researchers  working 
in  the  area  of  rehabilitation  research. 
Centers  must  also  conduct  state-of-the- 
art  studies  in  relevant  aspects  of  their 
priority  areas  Each  RRTC  must  also 
provide  trami.n^  to  i.ndividuals  with 
disabilities  and  their  families  in 
managing  and  coping  with  disabilities. 


Each  RRTC  is  encouraged  to  develop 
an  effective  partnership  with  a 
Historically  Black  College  or  University 
(HBCU)  that  is  interested  in  conducting 
research  in  a  related  area.  The 
partnership  may  include  joint  projects, 
fellowships  for  HBCU  students  or 
faculty  to  obtain  intensive  research 
training  and  experience  at  the  RRTC. 
student  or  faculty  exchanges,  or  other 
arrangements  suggested  by  the 
applicant.  The  purpose  of  the 
partnerships  is  to  develop  the  interest 
and  capacity  of  the  HBCUs  to  conduct 
independent  research  and  training  in 
areas  related  to  disability  and 
rehabilitation. 

NIDRR  will  conduct,  not  later  than 
three  years  after  the  establishment  of 
any  RRTC.  one  or  more  reviews  of  the 
activities  and  achievements  of  the 
Center.  Continued  funding  depends  at 
all  times  on  satisfactory  performance 
and  accomplishment,  in  accordance 
with  the  provisions  of  34  CFR  75.253(a). 

Rural  Rehabilitation  Service  Delivery 

Early  rural  development  efforts  were 
initiated  to  alleviate  agricultural 
infrastructure  limitations  or  to  improve 
farm  family  living  conditions.  Because 
rural  America  is  a  diverse  and  changing 
place  today,  rural  development  efforts 
must  reach  a  far  more  varied  segment  of 
rural  America,  and  require  better 
coordination.  For  example,  while 
agricultural  workers  accounted  for  a 
substantial  portion  of  the  rural 
population  in  the  past,  recent  estimates 
indicate  that  only  five  million  people,  or 
less  than  2.4  percent  of  the  population, 
are  directly  involved  in  agricultural 
productivity  today. 

Both  employment  and  independent 
living  for  rural  residents  with  disabilities 
can  be  adversely  affected  by  the 
inaccessibility  of  health,  education,  and 
social  services,  inaccessible  public  and 
private  facilities,  extremely  limited  job 
opportunities,  and  limited  resources  for 
social  services.  Current  advocacy 
models,  service  delivery  methods,  and 
concepts  of  independence  generally 
were  developed  in  urban  settings  and 
are  most  applicable  to  urban  living 
conditions.  The  problems  of  persons 
with  disabilities  in  rural  areas  are 
further  complicated  by  limited  rural 
education  and  employment 
opportunities  (Omohundro,  Schneider. 
Marr.  and  Grannemarm.  1983).  A  high 
proportion  of  the  jobs  in  rural  settings 
involves  manual  labor.  A  history  of 
limited  access  to  education  and  limited 
demand  for  an  educated  labor  force  has 
resulted  in  generally  lower  educational 
levels  in  rural  areas. 

There  is  a  great  demand  by 
individuals  with  disabilities  and  service 


providers  for  information  sharing  and 
dissemination  in  rural  areas  due  to 
geographic  distances  and  barriers  to 
personal  access.  Any  center  tc  be 
funded  in  response  to  this  priority  must 
involve  rural  residents  who  have 
disabilities,  or  their  parents  where 
appropriate,  in  all  phases  of  the 
planning,  implementation,  and 
evaluation  of  the  center  and  in  the 
dissemination  of  center  findings  and 
products.  Because  of  the  potential 
impact  of  this  research  on  clients  of  the 
State-Federal  vocational  rehabilitation 
(VR)  system,  any  project  to  be  funded  in 
response  to  this  priority  must  inform  and 
coordinate  with  the  relevant  VR 
agencies. 

An  absolute  priority  is  announced  for 
a  center  to: 

•  Identify  the  employment  and 
vocational  rehabilitation  service  needs 
of  persons  with  disabilities  living  in 
rural  communities,  and  develop,  field 
test,  and  evaluate  appropriate 
interventions  to  expand  and  improve 
training,  employment  opportunities,  and 
]ob  placement  in  occupations 
appropriate  to  rural  areas: 

•  Demonstrate  and  assess  the 
applicability  of  supported  employment 
program  models  for  residents  of  rural 
areas  who  have  disabilities: 

•  Identify  issues  in  independent  living 
in  rural  communities  and  develop  model 
interventions  to  improve  transportation, 
health  care,  housing,  and  access  to 
facilities  and  services: 

•  As  appropriate,  coordinate  with 
RSA"8  Independent  Living  Centers 
serving  primarily  rural  areas: 

•  Provide  undergraduate  and 
graduate  level  training,  including 
training  of  persons  with  disabilities,  in 
rehabilitation  research  methods  and  in 
subjects  related  to  disability  in  rural 
areas: 

•  Identify  or  design  and  test 
alternative  models  for  delivery  of 
rehabilitation  services  for  residents  of 
rural  areas  who  have  disabilities: 

•  Conduct  at  least  one  meeting  on  the 
state-of-the-arl  in  rehabilitation  in  rural 
areas:  and 

•  Disseminate  research  findings  to 
vocational  and  independent  living 
rehabilitation  service  delivery 
personnel,  researchers,  rehabilitation 
educators,  and  persons  with  disabilities. 

Community-Based  Positive  Approaches 
to  the  Management  of  Excess  Behaviors 

Since  1967,  the  population  of  persons 
with  developmental  disabilities  living  in 
public  institutions  has  been  reduced  by 
more  than  half.  Today  about  135,000 
children  and  adults  are  now  living  m 
more  normalized,  community-based 


environments,  and  evidence  suggests 
that  this  trend  will  continue. 

Recent  studies  of  all  State  institutions 
indicate  that  46  percent  of  the  residents 
engage  in  patterns  of  serious  and 
challenging  excess  behaviors  that  may 
result  in  self-injury,  injury  to  others. 
damage  to  the  physical  environment, 
interference  with  the  acquisition  of  new 
skills,  and  social  isolation.  Excess 
behaviors  frequently  are  barriers  to 
community  placements,  as  well  as  a 
leading  cause  of  both  first-time 
admissions  and  readnussions  to  State 
institutions.  Many  community-based 
programs  are  now  challenged  to  meet 
the  needs  of  persons  with  excess 
behavior  patterns.  Studies  of  vanous 
types  of  smaller  community  residences 
indicate  that  between  10  and  25  percent 
of  residents  engage  in  problematic 
excess  behaviors. 

In  19*W.  NIDRR  supported  a  state-of- 
the-art  conference  on  positive 
approaches  to  the  management  of 
excess  behaviors.  The  purposes  of  the 
conference  were  to  assess  how  well 
current  practices  meet  the  needs  of 
persons  with  excess  behaviors  and  to 
identify  the  existing  knowledge  and 
training  gaps.  Conference  participants 
recommended  that  NIDRR  consider 
issues  of  intervention  leciiniques. 
etiology  and  prevention,  training,  and 
family  involvement  as  areas  of  need. 

The  field  is  developing  the  capacity  to 
analyze  functionally  the  variables  that 
influence  excess  behaviors.  In-depth 
studies,  new  classification  systems,  and 
valid  data  are  essential  for  designing 
effective,  positive  interventions  that  can 
be  readily  applied  in  a  variety  of  natural 
settings.  Additional  information  is 
needed  to  identify  which  intervention 
and  reinforcers  work  best  with  different 
'^    individuals,  and  which  new  relevant 
behaviors  should  be  taught  to  replace 
the  problem  behaviors.  New 
interventions  must  take  into 
consideration  the  effects  that  biological 
and  pharmacological  interactions, 
■    communication  disorders,  the 
environment,  the  presence  of  other 
persons,  emotions,  monvation.  and 
personal  preferences  have  on  the 
incidence  of  excess  behaviors  and  the 
development,  maintenance,  and 
generalization  of  new,  socially 
acceptable  behaviors. 

There  is  little  information  about  the 
social  acceptability  of  nonaversive 
methodologies  and  interventions  or  the 
cost  effectiveness,  ease  of  application, 
and  practicality  of  these  interventions, 
A  center  funded  in  response  to  this 
priority  will  have  the  task  of  evaluating 
the  social  acceptability  and  utility  of 
interventions  that  will  reduce  excess 
behaviors  and  at  the  same  time 
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contribute  to  greater  community 
integration  and  inclusion. 

Further  information  is  needed  about 
the  etiology  and  prevention  of  excess 
behaviors.  The  recent  enactment  of 
legislation  that  mandates  educational 
sen'ices  for  very  young  children  with 
disabilities  provides  an  incentive  to 
design  effective  strategies  to  prevent  the 
development  of  excess  behaviors.  Most 
research  to  date  has  focused  on 
interventions  after  the  problem 
behavnors  have  become  ingrained  and 
are  putting  strains  on  the  service 
delivery  system.  There  is  a  significant 
need  to  study  the  developmental, 
biomedical,  and  environmental 
variables  that  may  predict  or  help 
explain  the  development,  emergence, 
and  maintenance  of  patterns  of  excess 
behaviors. 

A  major  national  issue  is  the 
discrepancy  between  what  is  believed 
to  be  effective  practice  and  what  is 
available  in  most  communities.  Current 
data  indicate  that  there  may  be  a 
reluctance  to  serve  more  persons  with 
excess  behaviors  in  integrated, 
community  settings  because  of  the  lack 
o(  personnel  who  are  adequately  trained 
in  nonaversive  intervention  approaches. 
Adults  are  often  excluded  from 
integrated  or  supported  employment 
opportunities.  There  is  a  significant 
need,  therefore,  to  provide  training  and 
information  to  develop  a  national  cadre 
of  service  providers  who  are  skilled  in 
addressing  a  variety  of  patterns  of 
excess  behaviors  with  positive 
intervention  strategies. 

Interdisciplinary,  comprehensive 
curricula,  textbooks,  and  other  training 
matenals  relevant  to  nonaversive 
behavior  interventions  are  needed. 
Nonaversive  interventions  are  those  that 
do  not  cause  tissue  damage,  physical 
pain,  stigmatization.  or  humiliation  to 
the  person  who  exhibits  the  problem 
behavior.  Nonaversive  mlerventions  are 
also  those  that  the  general  community 
would  find  to  be  acceptable  if  applied  to 
members  of  the  population  without 
disabilities.  Several  communities  have 
exemplarv'  nonaversive  pnjgrams  in 
place.  However,  there  is  no  systematic 
practice  of  disseminating  information 
about  the  programs  or  for  providing 
technical  assistance  for  replication. 

In  addition,  families  lack  information 
about  the  range  of  nonaversive 
intervention  options  that  may  be 
implemented  at  home.  They  also  want 
information  regarding  the  evaluation  of 
effoctive  interventions,  names  and 
locations  of  skilled  professionals  and 
exemplary  programs,  and  a(;cess  to 
groups  that  provide  parenl-to-parent 
support.  The  proposed  Center  must  test 
and  dissemmate  strategies  to  help  the 


community  level  practitioner  and 
families  address  the  varied  needs  of 
persons  with  excess  behaviors. 

NIDRR  plans  to  support  an  RRTC  that 
will  conduct  comprehensive  research, 
training,  and  dissemination  activities  on 
positive  approaches  to  the  management 
of  excess  behaviors.  The  plarmed  center 
is  to  develop  and  evaluate  nonaversive 
strategies  and  interventions  to  address 
serious,  excess  behaviors  that  occur  in  a 
variety  of  integrated  settings. 

Any  RRTC  to  be  supported  in 
response  to  this  priority  statement  must 
provide  for  an  advisory  committee  that 
is  national  In  scope  and  includes 
significant  representation  of  persons 
with  developmental  disabilities,  family 
members,  scientists,  educators,  service 
providers,  health  care  providers,  and 
others  with  relevant  expertise.  Family 
members  and  representatives  of 
individuals  who  exhibit  problem 
behaviors  and  practitioners  who  work 
with  them  must  be  involved  in  all 
aspects  of  planning,  implementation, 
and  evaluation  of  the  Center's  activities. 
Because  of  the  potential  impact  of  this 
research  on  clients  of  the  State-Federal 
vocational  rehabilitation  (VR)  system. 
any  project  to  be  funded  in  response  to 
this  priority  must  inform  and  coordinate, 
as  appropriate,  with  the  relevant  VR 
agencies. 

An  absolute  priority  is  announced  for 
a  Center  to: 

•  Document  the  role  that  variables 
such  as  behavior  states,  drug  therapies, 
communication  disorders,  biomedical 
conditions,  motivation,  choices  and 
preferences,  time  of  the  provoking 
stimulus,  and  the  physical  environment 
have  in  the  reduction  of  excess 
behaviors  and  the  development, 
maintenance,  and  generalization  of  new 
behaviors; 

•  Develop  methods  for  determining 
which  new  behaviors  should  be  taught 
to  replace  the  excess  behaviors; 

•  Design  and  evaluate  multi- 
component  interventions  that  result  in 
improved  functioning  in  a  range  of 
natural  settings,  identify  which 
intervention  approaches  are  most       ^ 
effective  in  specific  situations, 
investigate  the  interactive  and 
individual  effects  of  the  interventions, 
and  document  the  cost  effectiveness, 
ease  of  application,  fidelity,  and 
practicality  of  the  positive  interventions; 

•  Identify,  document,  and  disseminate 
model  community-based  practices; 

•  Investigate  the  etiology  of  patterns 
of  excess  behaviors,  and  assess  the 
developmental  physiological,  and 
environmenttii  imiiLH tors  that  emerge 
during  preschool  >ttir8  that  may  be 
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related  to  both  problem  as  well  as 
positive  social  behaviors: 

•  Develop  and  test  techniques  to 
prevent  the  development  of  patterns  of 
excess  behavior 

•  Develop  and  implement 
multidisciplinary  preservice  and 
inservice  training  strategies,  curricula, 
and  other  nontraditional  materials  that 
focus  on  a  wide  range  of  constituency 
groups  and  include  common  elements 
such  as  supervised  practical  experience 
in  implementing  intervention  and 
assessment  techniques,  a  trainer-of- 
trainers  model,  and  training  materials 
and  methods  that  reach  out  to 
professionals  and  consumers  who  are 
members  of  mmority  populations; 

•  Develop  and  evaluate  activities  to 
enhance  families'  abilities  to  carry  out 
home  programs,  evaluate  and  monitor 
i.iterventions  on  the  basis  of 
effectiveness,  practicality,  and 
appropriateness  relative  to  positive 
practices,  serve  as  systems  change 
agents,  and  serve  as  supports  and 
trainers  for  other  families,  developing 
the  materials  in  formats  that  can  be 
easily  accessed  and  implemented  by 
families; 

•  Provide  training  in  research 
methods  and  subjects  on  undergraduate 
and  graduate  levels; 

•  Disseminate  information  on  positive 
approaches  to  the  management  of 
excess  behaviors  and  training  materials 
for  families  and  service  providers;  and 

•  Conduct  at  least  three  national 
meetings  that  address  research  needs 
and  disseminate  state-of-the-art 
research  and  training  to  families, 
researchers,  community  service 
providers,  health  care  providers, 
educators,  policymakers,  and  persons 
with  developmental  disabilities  as 
planners  of.  participants  in.  and 
presenters  at  the  conferences. 

Substance  Abuse  and  Disability 

The  purpose  of  this  funding  priority  is 
to  establish  a  research  and  training 
center  to  focus  exclusively  on  the  major 
rehabilitation  problem  of  substance 
abuse  among  persons  with  other 
disabilities,  e.g..  spinal  cord  injury, 
traumatic  brain  injury,  developmental 
disabilities,  or  chronic  mental  illness. 
Although  there  are  no  definitive  data  on 
the  prevalence  of  drug  abuse  in 
populations  with  other  disabilities. 
many  studies  indicate  that  the  proljlem 
is  significant. 

Substance  abuse  problems  may  affect 
persons  with  disabilities  at  different 
times  in  their  lives.  It  may  be  the  cause 
of  disability;  for  example,  head  injury  as 
a  result  of  drinking  and  driving  (Gale. 
Dikmen.  Wyler.  Temkin  &  McClean. 
1983).  Substance  abuse  may  adversely 


affect  the  rehabilitation  process  by 
causing  behavioral  alterations  or  by 
impairing  cognitive  processes  since 
rehabilitation  is  largely  a  task  of 
adaptation  and  learning.  Substance 
abuse  may  affect  rehabilitation  outcome 
due  to  medical  complications  developing 
directly  from  the  use  of  substances,  for 
exampJe,  by  decreasing  motor 
performance  in  an  individual  learning 
new  motor  skills.  Finally,  substance 
abuse  may  disrupt  vocational 
rehabilitation  and  thereby  reverse  the 
effectiveness  of  the  personal, 
professional  staff,  and  financial 
investments  in  rehabilitation.  Several 
studies  have  documented  a  relationship 
between  the  onset  of  spinal  cord  injury, 
head  injury,  and  substance  use.  Others 
have  indicated  that  there  is  a 
substantial  relationship  between 
substance  abuse  and  chronic  mental 
illness,  cognitive  disabilities,  sensory 
disabilities,  and  disabilities 
characterized  by  chronic  pain.  While 
little  is  known  about  the  characteristics 
associated  with  substance  abuse  in 
persons  with  disabilities,  researchers 
have  found  that  self-esteem,  mood, 
premorbid  personality,  and  self- 
destructive  behavior  appear  to  be 
important  variables. 

Rehabilitation  outcomes  may  be 
influenced  profoundly  by  substance 
abuse.  Unrecognized  and  untreated 
substance  dependence  is  likely  to 
interfere  with  the  intensive  physical, 
vocational  and  psychological 
adjustment  required  following  a 
disability  and  injury.  Reliable  predictors 
of  future  chemical  dependence  problems 
among  persons  with  disabilities  will  be 
essential  for  improving  patient  care  and 
rehabilitation  planning.  Sweeney  and 
Foote  (1982)  suggest  that  the  problems  of 
addiction  and  disability  combine  not 
additively.  but  exponentially,  and  thus 
create  a  need  for  a  special  responsive 
and  innovative  approach  to 
intervention. 

Rohe  and  DePompolo  (1985)  along 
with  Heinemann  and  his  colleagues 
(Heinemann.  Keen,  Donohue,  &  SchnoU. 
1988)  suggest  that  rehabilitation 
professionals  have  not  adequately 
addressed  substance  abuse  issues 
related  to  policy  making,  prevention, 
education,  treatment,  and  follow-up. 
Nevertheless,  substance  use  and  abuse 
and  associated  adverse  consequences 
apparently  have  a  serious  impact  on  the 
daily  work  of  rehabilitation 
professionals. 

NIDRR  has  concluded  that  an  RRTC  is 
an  appropriate  mechanism  to 
accomplish  the  following  objectives: 

(1)  Determine  the  effect  of  substance 
abuse  on  rehabilitation: 


(2)  Assess  the  efficacy  of  current 
chemical  dependence  interventions  on 
individuals  with  various  types  of 
disabilities; 

(3)  Develop  and  evaluate  new  and 
effective  substance  abuse  intervention 
strategies  and  treatment  techniques  for 
use  during  rehabilitation; 

(4)  Analyze  the  history  of  substance 
use  among  persons  who  have  other 
disabilities,  including  the  prevalence 
and  frequency  of  substance  use  before 
and  after  disability  onset  and  types  of 
substances  abused; 

(5)  Assess  the  personal,  medical,  and 
behavioral  characteristics  that  predict 
substance  use  and  abuse  among  persons 
with  disabilities; 

(6)  Develop  and  implement  preservice 
and  inservice  training  programs  for 
clinicians,  rehabilitation  personnel, 
allied  health  professionals,  generic 
substance  abuse  agencies,  criminal 
justice  agencies,  and  community  support 
staff  in  techniques  of  identification, 
early  intervention  and  remediation  of 
substance  abuse  in  persons  with 
disabilities:  and 

(7)  Disseminate  findings  in  accessible 
formats  to  service  providers, 
researchers,  and  persons  with 
disabilities  and  their  families. 

Any  Center  to  be  funded  in  response 
to  this  priority  must  involve 
representatives  of  the  target  population 
in  the  conduct  and  evaluation  of  center 
activities  and  in  the  dissemination  of 
findings  and  products.  The  Center  must 
also  provide  training  in  research 
methods  and  rehabilitation  research 
subjects  to  undergraduates  and  graduate 
students,  as  well  as  preservice  and 
inservice  training  to  rehabilitation 
service  providers.  Because  of  the 
potential  impact  of  this  research  on 
clients  of  the  State-Federal  vocational 
rehabilitation  (VR)  system,  any  project 
to  be  funded  in  response  to  this  priority 
must  inform  and  coordinate  with  the 
relevant  VR  agencies. 

An  absolute  priority  is  announced  for 
a  Center  to: 

•  Analyze  the  history  of  substance 
use  among  persons  who  have 
disabilities,  including  the  prevalence 
and  frequency  of  substance  use  before 
and  after  disability  onset,  and  types  of 
substances  abused; 

•  Identify  and  describe  the  personal, 
medical,  and  behavioral  characteristics 
of  persons  with  disabilities  that  predict 
substance  use  and  abuse; 

•  Assess  the  effect  of  substance 
abuse  on  rehabilitation  outcome. 
including  employment  outcomes; 

•  Evaluate  the  efficacy  of  current 
chemical  dependence  interventions  in 
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individuals  with  \  arious  types  of 
disabilities; 

•  Develop  and  evaluate  new  and 
effective  substance  abuse  intervention 
strategies  and  treatment  techniques  for 
use  during  rehabilitation,  including 
strategies  that  address  interactions  of 
clients  with  the  criminal  justice  system; 

•  Develop  and  implement  preservice 
and  inservice  training  programs  for 
clinicians,  rehabilitation  personnel, 
allied  health  professionals,  and 
community  support  staff  in  techniques  of 
identification,  early  intervention  and 
remediation  of  substance  abuse  in 
persons  with  disabilities:  and 

•  Disseminate  findings  in  accessible 
formats  to  service  providers, 
researchers,  and  persons  with 
disabilities  and  their  fam.ilies. 

Knowledge  Dissemination  and 
Utilization  Program  (D&U) 

Knowledge  Dissemination  and 
Utilization  (D&U)  projects  ensure  that 
rehabilitation  knowledge  generated  from 
projects  and  centers  funded  by  NIDRR 
and  others  is  utilized  fully  to  improve 
the  lives  of  individuals  with  disabilities. 
The  authority  for  this  program  is 
contained  in  section  202  and  204  (a)  and 
(b)(5l  of  the  Rehabilitation  Act  of  1973, 
as  amended. 

Regional  Information  Exchange 

As  part  of  its  effort  to  disseminate 
new  knowledge  on  improved 
rehabilitation  practices,  NIDRR  seeks  to 
promote  the  widespread  use  of 
validated  exemplary  practices  in 
rehabilitation  in  order  to  improve  the 
service  delivery  system  for  individuals 
with  disabilities.  Many  of  these 
exemplary  programs  were  developed  at 
the  "grassroots"  in  communities;  others 
emerged  as  a  result  of  research 
sponsored  by  NIDRR  or  other  agencies. 
NIDRR  proposes  to  address  this 
objective  by  establishing  one  or  more 
Regional  Information  Exchanges  in  one 
or  more  of  the  following  Department  of 
Education  Regions  which  do  not  yg^ 
have  RIEs:  Region  IV,  VII.  VIII.  or  X. 

A  Regional  Information  Exchange 
(RIE)  is  intended  to  facilitate  the 
adaption  of  exemplary  program  models 
that  were  developed  within  the  locality 
or  region  of  the  adapting  agency.  The 
RIEs  must  identify  and  validate 
exemplary  programs  within  the 
established  priority  areas,  "market"  the 
model  programs  to  potential  adapting 
agencies,  and  provide  technical 
assistance  in  the  adoption  or  adaptation 
of  the  model. 

Priority  areas  for  RIE  diffusion  efforts 
during  the  period  of  this  priority  include; 

(1)  Model  literacy  programs  for 
individuals  with  disabilities; 


(2)  Interagency  collaboration  and 

coordination  in  programs  for  transition 
from  school  to  work; 

(3)  Parpnt-professional  collaboration 
m  the  integration  of  individuals  with 
disabilities  in  education,  community 
living,  and  employment; 

(4)  Model  programs  for  the  provision 
of  rehabilitation  services  to  persons 
with  epilepsy  and  their  parents;  and 

(5)  Model  programs  for  the  delivery  of 
rehabilitation  engineering  services  in 
vocational  rehabilitation  agencies. 

The  RIE  programs  are  restricted  to  the 
diffusion  of  carefully  validated  model 
programs  in  two  or  more  of  the 
designated  prionty  areas  listed  above. 
and  must  provide  necessary  technical 
assistance  to  facilitate  the  successful 
adoption  or  adaptation  of  the  exemplary 
programs.  Each  RIE  will  work  within  its 
designated  region,  as  defined  in  the 
grant  application  and  cooperative 
agreement,  and  must  demonstrate  the 
appropriateness  of  the  selected  region 
for  diffusion  of  exemplary  programs  m 
the  specified  pnonty  areas.  Because  of 
the  potential  impact  of  these  proiects  on 
clients  of  the  State-Federal  vocational 
rehabilitation  (VR)  system,  any  protect 
to  be  funded  in  response  to  this  pnonty 
must  inform  and  coordinate  with  the 
relevant  VR  agencies. 

An  absolute  pnonty  is  announced  for 
one  or  more  projects  to: 

•  Develop  a  process  for  identifying 
exemplary  programs,  including  cntena, 
a  methodology  for  data  collection,  and 
evaluation  instruments  that  include 
measurements  related  to  the  identified 
cntena; 

•  Solicit  nominations  of  exemplary 
programs  in  the  pnonty  area  or  areas 
from  program  operators,  consumer 
organizations,  and  other  relevant  parties 
m  the  region,  giving  consideration  to  the 
inclusion  of  demonstration  pro)ect8 
funded  by  NIDRR,  the  Rehabilitation 
Services  Administration,  and  other 
Federal  agencies. 

•  Develop  and  implement  a  procedure 
to  validate  exemplary  programs  in  the 
region  in  the  specified  pnonty  areas, 
involving  individuals  with  disabilities 
and  technical  experts  in  the  validation 
process,  and  document  the  methodology 
and  findings  of  the  validation  process; 

•  Develop  and  implement  strategies 
to  make  the  wide  audience  of 
rehabilitation  service  providers  and 
special  educators  aware  of  the 
exemplary  programs  and  stimulate  their 
interest  in  adopting  or  adapting  similar 
models,  with  the  assistance  of  the  RIE; 

•  Develop  and  maintain  a  cadre  of 
expert  consultants  in  the  RIEs  priority 
areas  and  in  the  general  area  of 
knowledge  transfer  who  can  facilitate 
the  adaption  of  exemplary  programs; 


•  Facilitate  the  exchange  of  technical 
assistance  between  the  exemplary 
program  and  the  requesting  adopter 
program  through  onsile  demonstrations, 
training  materials,  and  direct 
consultation;  and 

•  Maintain  appropriate  data  on  the 
activities  of  the  RIE  to  support  an 
evaluation  of  its  effectiveness. 

Rf'h.ibilit.ition  Fn5.'inepnng  Cfntrr^ 

Authority  for  the  kehaDililalion 
Engineering  Center  (REC)  program  of 
NIDRR  is  contained  in  section  204(b)(2) 
of  the  Rehabilitation  Act  of  1973.  as 
amended.  Under  this  program,  awards 
are  made  to  public  and  private 
organizations,  including  institutions  of 
higher  education.  Indian  tribes,  and 
tribal  organizations  to  conduct 
coordinated  programs  of  advanced 
research  of  an  engineering  or 
technological  nature.  RECs  also  work  to 
develop  systems  for  the  exchange  of 
technical  and  engineering  information 
and  to  improve  the  distribution  of 
assistive  devices  and  equipment  to 
individuals  with  disabihties.  Each  REC 
must  be  located  in  a  clinical  setting  and 
is  encouraged  to  collaborate  with 
institutions  of  higher  education  in  the 
conduct  of  a  program  of  research. 
scientific  evaluation,  and  training  that 
advances  the  state-of-the-art  in 
technology  or  its  application.  Each 
Center  is  expect cii  u  cuntribute 
substantially  to  thi  s     :tionof 
rehabilitation  pre  tun,  s  through 
developing  practical  applications  for 
their  research  anr!  thrrugh  scientific 
evaluation  to  ve!  <  ■ '(    i  e  findings  of 
their  research  an;  ;■  .  '    f  other  Centers. 
RECs  generally  cunc:  jlI  both  academic 
and  in-service  training  to  disseminate 
and  encourage  the  use  of  new 
rehabilitation  engineering  knowledge, 
and  to  build  capacity  for  engineering 
research  in  the  rehabilitation  field.  Each 
REC  must  ensure  that  all  training 
materials  developed  by  the  Center  are 
presented  in  several  formats  that  will  be 
accessible  to  individuals  with  various 
types  of  sensory  and  mobility 
impairments. 

NIDRR  will  conduct,  not  later  than 
three  years  after  the  establishment  of 
any  REC.  one  or  more  reviews  of  the 
activities  and  achievements  of  the 
Center.  Continued  funding  depends  at 
all  times  on  satisfactory  performance 
and  accomplishment  in  accordance  with 
the  provisions  of  34  CFR  75.253(a). 

Priority  for  a  Rehabilitation  Engineering 
Center.  Rehabilitation  Technology 
Services  in  Vocational  Rehabilitation 

The  Rehabilitation  Act  of  1973 
incorporated  a  definition  of 
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rehabilitation  enjjineering  and  a 
directive  to  provide  rehabilitation 
eng;r.eenng  servnces  for  persons  with 
disabilities  under  the  aiisptces  of  State 
Rehabilitation  agwrcies  "Rehabilitation 
engineenng"  is  defined  in  section  7  of 
the  Rehabilitation  Act  of  19"3  as  "the 
systematic  applica'ion  of  technologies 
*   •   •  to  n-'.eet  the  needs  of  *  *  * 
individuals  with  disabilities,"  The  1988 
amendments  to  'he  .Act  modified  section 
KTl  to  require  a  description  in  each 
States  plan  of  how  rehabilitation 
engineering  services  wi!!  be  provided  to 
assist  an  increasing  number  of 
individuals  with  disabilities.  The  1986 
amendments  to  section  102  prrivide  for 
the  inclusion  in  ^he  Individua'  Wntten 
Rehabilitation  Plan  (IWRP)  of  a 
statement,  "where  appropnate,  of  the 
specific  rehabilitation  engineenrg 
services  to  be  provided."  Sec'ior  V^^ — 
Scope  of  Vocational  Rehabilitation  '  VR) 
Services — states  that  VR  services  may 
include,  where  appropnate,  an 
evaluation  by  a  person  sidled  ir 
renabilitation  engmeerng  technol.^i?\ 
State  VR  agencies  are  not  required  to 
provide  rehabilitation  ensnneerng  or 
assistive  technology'  devices  *o  clients, 
however 

It  has  been  a  common  practice  for 
most  of  the  State  VR  agencies  to 
contract  with  outside  rehabilitation 
agencies  or  produc*  vendors  for 
rehdbiiita'ion  engineenng  services 
There  are  some  States  t_hd'  maintain 
ir  own  engineenng  and  technology 
North  Carolina  Florida 
Aricansas,  Alabama.  Maryland. 
Michigan,  North  Dakota,  and 
California),  Some  State  VR  staff  contend 
tha'  direct  rather  than  contracted 
rehabi'ita'ion  engineering  services  are  a 
more  efficien',  resp^onsive.  and 
productive  means  of  providing 
rehabilitation  engineering  services  to  VR 
clients.  Since  independent  living 
services  have  ai»o  been  expand  d  to 
include  rehabilitation  enj^meenug 
services,  there  is  increased  demand  for 
consumers,  including  those  with 
cognitive,  developmenfai,  mental, 
sensory,  and  physical  disabilities,  to 
have  access  to  community-based 
engineenng  and  assistive  technology 
support, 

A  MDRRfunded  field  initiated 
research  project  entitled  "Manpower. 
Education  and  Quality  Assurance  Needs 
in  Rehabilitation  Technoiogy  Service 
Delivery"  will  be  completed  m  1991 
This  project  will  estimate  staffing  levels 
and  training  needs  In  the  fieid  of 
rehabilitation  engineenng  technology 
service  delivery  in  VR  agencies  and  is 
expected  to  stimulate  the  development 
of  training  and  quality  assurance 


staff  fe,g 


programs  to  meet  the  needs  as  defined 
by  the  study. 

With  this  level  of  activity  within  VR 
agencies  and  the  increased 
responsiveness  on  the  part  of  VR  to  the 
technology  needs  of  consumers.  State 
VR  agencies  have  implemented  different 
and  diverse  models  for  delivering 
rehabilitation  engineering  services  It  is 
important  to  assess  the  applicability  and 
viability  of  the  various  approaches  to 
service  delivery.  Questions  frequently 
asked  by  VR  counselors,  admimstrators. 
and  consumers  include: 

(1)  How  can  VR  best  serve  clients 
with  engineering  and  assistive 
technology  needs? 

(1)  How  can  VR  counselors  and 
agencies  facilitate  the  integration  of 
technology  into  the  workplace  and 
community? 

(3)  How  can  peers,  co-workers,  and 
family  be  utilized  to  support 
rehabilitation  engineering  activities' 

(4)  How  do  employment  nf*eds  change 
after  the  introduction  of  assistive 
technoiogy? 

(5)  How  do  different  approaches  to 
providing  direct  service  compare  and 
wtiat  are  best  practices? 

(6)  Who  should  be  responsible  for 
providing  these  direct  services  and  what 
should  be  the  role  of  the  VR  counselor  in 
the  process? 

There  is  a  need  for  research  to 
examine  the  delivery  of  rehabilitation 
engineering  services  in  vocational 
rehabilitation  agencies  and  develop. 
test  and  disseminate  improved  models 
Any  center  to  be  funded  in  response  to 
this  priority  must  involve  individuals 
with  disabilities  and  vocational 
rehabilitation  service  providers  in  all 
phases  of  the  planning,  implementation. 
and  evaluation  of  center  activities  and 
in  the  dissemination  of  center  findings 
and  products. 

An  absolute  priority  is  announced  for 
a  Center  to: 

•  Analjrze  service  delivery  practices 
and  models  for  direct  rehabilitation 
engineering  services  for  VR  clients. 
including  costs,  effectiveness,  staffing. 
interagency  coordination,  and  the  roles 
of  peers,  co-workers,  and  family 
members: 

•  Examine  the  nature  and  viability  of 
rehabilitation  engineering  training 
practices  as  they  apply  to  the  needs  of 
the  VR  system; 

•  Evaluate  various  assessment 
protocols  used  in  State  VR  agencies. 
Including  issues  of  personnel  patterns. 
equipment,  cost,  anid  functional  results, 

•  Identify  innovative  and  creative 
models  for  providing  rehabilitation 
engineering  within  or  under  the  auspices 
of  VR  agencies; 


•  Examine  VR  practices  for  the 
purchase  or  direct  provision  of 
rehabilitation  engineering  services, 
including  referral,  assessment,  purchase 
of  equipment  or  devices  for  clients, 
training,  and  follow-along; 

•  Examine  the  relationship  of 
engineering  services  and  assistive 
technology  acquisition  to  job  readiness, 
job  skills,  and  success  and  longevity  on 
the  job-site; 

•  Develop  materials,  based  on 
research  findings,  that  can  be  used  by 
VR  agencies  to  improve  rehabilitation 
engineering  services  for  clients; 

•  Develop  materials  and  provide 
technical  assistance  to  enhance 
involvement  of  consumers,  advocates, 
and  family  in  the  delivery  of 
rehabilitation  engineering  services; 

•  Provide  training  to  rehabilitation 
engineers,  rehabilitation  counselors.  VR 
administrators,  allied  health 
professionals,  independent  living 
program  personnel,  client  assistance 
program  personnel,  consumers,  and 
other  relevant  audiences,  in  optimum 
techniques  for  the  delivery  of  assistive 
technology  and  rehabilitation 
engineering  services  in  VR  systems; 

•  Demonstrate  models  to  effectively 
involve  employers  in  the  delivery  of 
rehabilitation  engineenng  services:  and 

•  Disseminate  project  findings  to  all 
VR  agencies  and  other  rehabilitation 
facilities. 

Authority:  29  U.S.C.  78(>-76Z 

(Cdtali)s  of  Federal  Domestic  Assistance  Nos. 
M  133A.  ft4  133B,  84  133D,  and  M  133E. 
Nrttional  Institute  on  Disability  and 
Rehabilitation  Research) 

Dated:  March  5, 1992. 
L.ain«r  Al«xand«r. 
S*H  rptcy  o( Education. 

.iXppendix 

The  Secretary  received  82  tx»mment8  in 
response  to  the  proposed  priorities  Moit  of 
these  comments  strongly  supported  the 
priorities.  Some  comments  suggested 
modifications  lo  the  pnonties  and  a  few 
others  suggested  additional  pnonties  The 
Secretary  has  made  some  modifications  to 
the  priorities  based  on  these  comments, 
although  there  are  not  significant  changes  to 
the  pnontie*.  A  synopsii  of  the  comments 
and  ti>e  Secretary  •  responses  to  them 
follows. 

General  Comments 

Comment  One  commenter  suggested  that 
ail  applicants  should  be  required  to 
coordinate  in  the  development  of  their 
applications  with  appropriate  State 
Vocational  Rehabilitation  (VR)  agencies, 
because  of  the  po4ential  impact  dual  many  of 
these  projects  will  hav«  on  VR  dients. 

Discussion:  The  Secretary  agrees  that  it  is 
desirable  to  have  dose  coordination  between 
research  projects  and  relevant  service 
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agencies  that  provide  services  to  the  study 
target  populations  and  that  may  be  expected 
to  implement  research  findings.  However,  it 
is  not  feasible  to  require  this  coordination  in 
the  application  development  phase,  nor  is  it 
necessarily  applicable  to  all  priorities.  The 
Secretary  believes  it  is  more  practicable  to 
require  coordination  by  the  grant  recipients, 
once  they  are  c!  csen.  on  those  projects  that 
are  most  relevant  to  the  VR  system.  Potential 
applicants  for  the  Regional  Information 
Exchanges  must  show  p\  idence  with  their 
applications  that  they  have  provided  copies 
of  the  application  to  each  State-Federal 
vocational  rehabilitation  agency  m  the 
Region  for  whiuh  they  are  applying.  The  State 
Directors  have  the  option  of  making 
comm.ents  on  the  applications  to  the 
Department. 

Chcnxes:  A  requirement  that  the  grant 
recipient  inform  and  coordinate  with  the 
appropriate  State  rehabilitation  agencies  has 
been  added  to  the  third,  fourth,  sixth, 
seventh,  eighth,  tenth,  and  eleventh  through 
fourteenth  priorities. 

Comment:  Several  commenters  expressed 
concern  about  the  absence  of  priorities 
dealing  exclusively  with  problems  of 
individuals  with  mental  illness  and  urged  that 
priorities  be  set  in  that  area. 

Discussion:  In  fiscal  year  1991,  the 
Department  undertook  to  implement  research 
recommendations  of  the  Rehabilitation 
Services  Administration  Task  Force  on  Long- 
Term  Mental  Illness.  Accordingly,  several 
priorities  were  announced  in  that  area, 
including  case  management,  peer  and  self- 
advocacy,  and  supported  employment 
exclusively  for  persons  with  long-term  mental 
illness.  The  Secretary  is  not  unmindful  of  the 
continuing  need  for  new  knowledge  in  that 
area,  but  at  the  same  time  has  the 
responsibility  of  addressing  knowledge  needs 
for  all  categories  of  disability.  The  Secretary 
reminds  potential  applicants  that  the 
National  Institute  of  Mental  Health  supports 
research  devoted  exclusively  to  problems  of 
mental  illness,  and  that  the  Department  also 
supports  research  in  this  area  through  its 
investigator-initiated  programs. 
Changes:  None. 

Comment:  A  few  commenters  remarked 
that  there  were  too  few  priorities  on  the 
development  of  assistive  devices  or 
technology. 

Discussion:  The  Secretary  agrees  that  the 
continued  development  and  distribution  of 
assistive  technology  is  critical  to  solving 
problems  confronted  by  individuals  with 
disabilities.  However,  priorities  are 
developed  in  response  to  the  identification  of 
problems  to  be  addressed  by  the 
development  of  specific  technological 
systems  that  are  scientifically  feasible.  The 
Department  supports  several  Rehabilitation 
Engineering  Centers  that  focus  on  these 
solutions  to  problems.  In  addition,  the 
Department  supports  several  discrete 
projects  under  the  Research  and 
Demonstration.  Small  Business  Innovative 
Research,  Fieid-Initiated  Research, 
Innovation  Grants  and  Technology-Related 
Assistance  programs  that  work  on  the 
development  of  specific  devices  and 
technologies.  The  investigator-initiated 
programs  are  often  more  appropriate  sources 
of  funding  for  research  into  new  technologies 


Changes:  None. 

Comment:  One  commenter  urged  that  there 

be  pnonties  for  this  year  in  therapeutic 
recreation. 

Discussion:  The  Depsriment  has 
announced  a  research  pnonty  m  therapeutic 
recreation  in  the  recent  past  The  Secretary 
has  based  these  current  priorities  on  issues 
that  arose  in  public  hearings  on  the  long- 
range  plan,  outcomes  of  past  or  current 
research,  and  on  findings  of  state-of-the-art 
studies  sponsored  hy  the  Department  over 
the  past  two  years  It  is  not  possible  to  have  a 
priority  devoted  to  each  topic  each  year.  The 
Secretary  reminds  interested  parties  of  the 
potential  to  submit  applications  under  the 
investigator-initiated  programs. 

Changes:  None. 

Parenting  With  A  Disability 

Comment:  One  organization  pointed  out 
that  there  are  many  issues  common  to  all 
parents  and  that  the  project  should  focus  on 
those  that  are  unique  to  parents  with 
disabilities.  The  commenter  also  suggested 
some  additional  emphases,  such  as  single 
parents,  working  parents,  adoption,  and 
fertility  issues  Several  commenters 
suggested  that  parents  with  severe  physical 
and  sensory  disabilities  be  the  focus  of  the 
project,  while  several  expressed  the  opinion 
that  individuals  with  mental  retardation 
should  be  emphasized,  and  one 
recommended  that  hard-of-hearing  parents  be 
included. 

Discussion:  The  Secretary  is  pleased  with 
the  interest  in  this  priority,  which  is  intended 
to  help  children  whose  parents  have 
disabihties  begin  school  ready  to  learn.  Many 
of  the  suggestions  were  good  ones,  but  the 
Secretary  believes  it  would  not  be 
practicable  to  impose  all  of  these  concerns  on 
one  project  and  will  consider  many  of  these 
issues  for  future  priorities.  While  the 
Secretary  is  aware  that  individuals  with 
mental  retardation  need  help  with  parenting, 
the  Secretary  has  also  discerned  that  more 
work  has  been  done  for  this  population  than 
for  those  with  other  types  of  disabilities. 
Therefore,  while  individuals  with  mental 
retardation  need  not  be  excluded  from  the 
scope  of  the  study,  the  priority  makes  clear 
that  these  individuals  cannot  be  the  exclusive 
or  primary  focus  of  the  project.  Individuals 
with  severe  physical  and  sensory  disabilities 
must  also  be  included. 

Changes:  The  priority  has  been  amended  to 
include  the  following  provisions:  "Parents 
with  disabilities  are  not  unique,  but  they  do 
experience  some  additional  challenges  that 
are  different  from  those  confronted  by 
parents  who  do  not  have  disabilities.  For  the 
purposes  of  this  project,  a  distinction  must  be 
made  between  those  issues  that  are  common 
to  all  parents  and  those  that  are  unique  to 
parents  who  have  disabilities."  And  there  is 
now  a  requirement  that  "any  project  to  be 
funded  in  response  to  this  priority  must 
consider  the  needs  of  parents  with  severe 
phvsical  and  sensory  disabilities  and  may 
include  parents  with  other  disabilities  if 
appropriate  to  the  research." 

Braille  Literacy 

Comment:  One  commenter  suggested  the 
pnority  should  consider  explicitly  the  needi 


of  individuals  who  are  adventitiously  blinded 
as  well  as  those  who  are  congenitally  blind 
and  that  both  reading  and  writing  in  braille 
be  specified.  Other  comments  were  that  the 
time  required  to  become  literate  in  braille  is 
referenced  to  individual  learners,  and  that 
the  phrasing  should  be  changed  to  reflect 
this.  Another  suggestion  was  that  the  priority 
for  training  teachers  include  references  to 
preservice  and  self-study,  as  these  are 
common  approaches  to  learning  to  te«ch 
braille.  Two  commenters  did  not  understand 
the  provision  for  testing  hand-held  Braille 
devices. 

Discussion:  The  Secretary  agrees  that 
achieving  Braille  literacy  may  be 
considerably  different  for  those  who  are 
congenitally  as  opposed  to  adventitiously 
blinded.  The  Secretary  also  agrees  that 
literacy  includes  both  reading  and  writing, 
and  that  the  learning  goal  should  be  "in 
optimal  time."  Since  preservice  and  self- 
study  are  important  approaches  to  learning  to 
teach  Braille,  the  priority  should  take  them 
into  consideration.  Several  researchers  are 
developing  convenient  assistive  devices  to 
convert  computer  screen  text  to  Braille.  The 
Secretary  believes  that  one  or  more  such 
devices  should  be  tested  to  determine  the 
efficacy  of  the  device  or  devices  as  an 
adjunct  to  increasing  Braille  literacy. 

Changes:  The  priority  has  been  amended 
and  includes  acknowledgement  of  the 
differences  in  teaching  Braille  to  those  who 
are  adventitously  blinded  versus  those  who 
have  congenital  blindness;  a  goal  of  "optimal 
time"  for  acquiring  Braille  literacy; 
recognition  that  both  reading  and  writing  are 
part  of  literacy:  and  reference  to  self-study 
and  preservice  study. 

Rehabilitation  of  Visually  Impaired  Older 
Persons 

Comment:  Several  commenters  slated  that 
many  older  persons  acquire  hearing 
impairments  as  well  as  vision  impairments 
and  urged  that  the  priority  include  research 
on  rehabilitation  of  individuals  who  are  deaf- 
blind  or  who  have  serious  hearing 
impairments  as  well  as  vision  impairments. 
Some  of  these  commenters  argued  that  there 
was  a  major  gap  in  services  to  deaf-blind 
persons,  and  urged  the  Department  to  fill  that 
gap.  One  commenter  asked  that  the  reference 
to  optical  aids  also  include  electronic  aids. 

Discussion:  Although  the  Secretary  agrees 
that  the  problems  confronting  the  population 
of  older  persons  with  dual  sensory 
impairments  are  indeed  serious  and  worthy 
of  study,  the  Secretary  does  not  believe  that 
this  research  priority  should  include  these 
groups.  The  issues,  study  populations,  and 
rehabilitative  approaches  will  be  different 
and  beyond  the  scope  of  this  one  research 
project.  The  Secretary  agrees  that  electronic 
aids  may  be  valuable  in  the  rehabilitation  of 
older  adults  with  vision  impairments. 

Changes:  The  words  "or  electronic"  have 
been  inserted  between  "optical"  and  "aids ' 
to  indicate  that  the  rehabilitative  uses  of 
these  devices  should  be  considered  in  the 
study  where  appropriate. 
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Supported  Employment  for  PBrsons  With 
Severe  Physical  Disobiiitia* 

Commert  One  onjanizaiKKi  crimrripntpd 
thdt  thil  pnonty  may  be  based  on  an 
incorrect  aMumption  that  suppored 
err.ployTnent  currenliy  provide*  luMtantlal 
services  to  individtiai«  with  the  rrvosi  spvere 
mental  retardaNoc  a<  it  wa«  inteniJ»>d  to  do. 

DscLinon.  The  pnonty  evolved  directly 
f-orr.  testimony  \t\d\  was  presented  to  the 
Depdr'men'  in  purjlic  hear'ags  about  the  need 
to  develop  app.'cations  of  the  supported 
err:ployment  mode!  for  Individuals  with 
severe  physical  disabilities  The  Department 
has  previously  announced  research  priorities 
to  develop  and  test  for  applications  fof 
populations  wth  men'al  retardation,  long- 
tertp  mental  illness,  and  severe  traumatic 
brain  iniury  If  in  fatt  the  supported 
emplovTieni  prozram  is  no'  servins 
individuals  witji  the  mos'  s*»vere  mental 
r"'d-d^'ion,  then  pernaps  some  future  study 
sno^a  evi..jd:e  e.tn«r  '.ne  appropr.dtions  of 
the  model  for  that  p<^pui<i:..in  or  tne  manner 
in  which  service  delivery  agencies  implement 
the  model.  The  Seci^tary  believes  that  this 
issue  requires  hjr*her  preliminary  inquiry,  but 
that  it  does  not.  in  any  case,  affect  the  need 
for  supported  employment  models  that  have 
been  adapted  for  individuals  with  severe 
physics)  disabilities. 

Changes:  None. 

Demonstration  of  Comprehensive 
Rehabilitation  Services  Programs  for 
Individuals  With  Traumatic  Brain  Injury 
(TBI) 

Comment:  Several  commenters  suggested 
that  the  database  for  these  demonstration 
programs  should  be  ovamtained  by  one  of  the 
projects;  at  present  the  database  prescribed 
by  the  Secretary  is  maintained  by  a 
Rehabilitation  Research  and  Training  Center. 

Discussion:  The  Secretary  understands  the 
contentions  that  maintenance  of  the  database 
within  the  mode!  projects  could  facilitate 
intrasystem  communicatioa  syllabus 
development,  and  data  entry  and 
interpretation  The  Secretary  will  assess  the 
approprateness  of  relocating  the 
manastemen'  of  the  database  after  the  new 
scants  have  been  awarded.  However,  ft 
would  not  be  appropriate  to  add  the 
mansaement  of  the  database  to  the  priority. 
since  all  aranti^es  will  not  be  rwjuired  to 
maintain  the  lomt  database  and  there  Is  iu> 
desire  to  evaluate  applications  based  on  their 
apDrr>aciies  to  da'aoase  management 

Cf^anges.  None. 

V  ocattonal  Education  Models  for  Students 
With  Sensory  Disabilities 

Comment.  One  comraenter  suggested  that 
an  important  issue  in  expanding  vocational 
education  for  students  with  sensory 
disabilities  Is  the  need  for  accessible 
instructional  materials  and  adaptive 
edicationa!  technologies. 

Drscussto"  The  Secretary  agrees  that 
accessible  ins*p.ictiofi«l  ma'enHis   at  wfll  as 
teachers  trained  to  use  them,  are  irrpor^ant 
components  of  vocational  educfltior  fi><- 
s'ljdents  with  sensory  disabilitie* 

Ou.^es.  The  pnonty  has  tDeen  a-r-'ided  to 
include  a  requi.-ement  to  assess  tne  ne'-c3  for 
accessible  instructional  niatenais  and 


devices  and  to  develop  and  test  accessible 
instructional  materials  with  students  and 
teachers. 

Preparing  Young  Persons  With  Deafness  To 
Make  Optimal  Use  of  Interpreter  Senices 

Comment  One  coounenter  suggested  that 
the  protect  test  the  efficacy  of  coupling 
interpreters  «nrith  assistive  tt?i:hnoloK>' 
interventions  such  as  computer  assisted 
transcription  and  notetaking.  A  second 
comnjenter  asked  that  the  prionty  be 
modified  to  include  youth  who  are  hard-of- 
hearing  and  do  not  use  manual  interpreter*. 

Discussion:  The  Secretary  agrees  that  the 
project  should  include  the  testins  of 
technological  devices  that  can  extend  the 
value  and  efficiency  of  sign  interpreters. 
However,  the  Secretary  believes  that  the 
needs  of  hard-of-hearing  youth  (including  oral 
Interpreters  and  sound  amplification)  are 
sufficiently  different  that  they  should  not  be 
examined  m  the  same  research  proiect,  since 
to  do  so  would  likely  confound  the  dt-sign 
and  complicate  access  to  a  study  pipuiation. 
The  Secretary  reminds  interested  parties  that 
the  Field-Initiated  Program  accepts 
applications  in  any  areas  of  disability  that 
are  of  interest  to  the  potential  investisaior 

Changes:  The  priority  has  been  amended  to 
include  a  reference  to  "investigating  the  use 
of  technological  approaches — such  as 
computer-assisted  transcription  and 
notetaking — to  enhance  the  use  of 
interpreters  in  the  classroom." 

Rural  Rehabilitation  Service  Delivery 

Comment-  One  commenter  recommended 
that  the  focus  not  be  limited  to  semi-skilled 
and  manual  labor  occupations,  smce  while 
such  jobs  are  common  in  rtjral  areas,  they  are 
often  insecure  and  without  potential  for 
advancement.  The  commenter  further 
recommended  that  the  project  consider 
providing  continuing  education  as  an 
inducement  to  individuals  to  enter  the  field  of 
rehabilitation  research  and  that  the  problem 
of  access  to  services  should  be  added  as  an 
issue  of  independent  hving  in  rural  areas.  The 
commenter  also  recommended  that  the 
proposed  Center  address  issues  concerning 
voluntary  implementation  of  the  provisions  of 
the  Americans  With  Disabilities  Act  (ADA) 
in  rural  areas  where  employers  are  loo  small 
to  be  covered  by  the  Act. 

Discussion:  The  point  that  it  may  be  more 
productive  to  examine  a  broader  range  of 
employment  options  is  well-taken.  The 
suggestion  that  access  to  services  be 
specifically  mentioned  as  a  problem  is  also 
reasonable.  While  voluntary  compliance  with 
the  spirit  of  the  ADA  is  a  worthtxrhile  goal 
the  Secretary  believes  the  scope  of  such  an 
undertaking  would  dilute  resources  available 
for  the  other  tasks  of  the  Center  and  suggt-sts 
that  the  special  issues  of  the  ADA  in  rural 
areas  might  best  be  approached  in  a  separate 
project.  Finally,  the  Secretary  is  unconvinced 
of  the  appropnateness  of  continuing 
education  as  a  means  to  create  a  cadre  of 
highly  skilled  researchers. 

Changes:  "Access  to  services"  has  been 
added  as  a  specific  issue  under  rural 
independent  living,  and  the  employment  task 
has  been  broadened  to  include  all 
occupations  appropriate  to  rural  areas. 


Substance  Abuse  and  Disability 

Comment:  Several  commenters  mentioned 
that  this  priority  was  particularly  applicable 
to  specific  disability  groups,  such  as  those 
with  cognitive  impairments  or  mental 
retardation  and  those  with  long-term  mental 
illness.  One  commenter  stressed  the  need  to 
prepare  generic  service  providers — in  this 
case,  substance  abuse  treatment  and 
enforcement  agencies — to  facilitate  solutions 
for  individuals  with  disabilities  and  also 
stressed  the  importance  of  the  criminal 
lustice  system  in  planning  the  rehabilitation 
of  individuals  with  disabilities  for  whom 
substance  abuse  is  a  secondary  disability 
One  commenter  remarked  that  the  pnonty 
does  not  address  the  needs  of  those  for  whom 
substance  abuse  is  the  primary  dis.^bility. 

Discussion:  The  Secretary  reminds 
potential  applicants  that  the  pnonty  requires 
the  assessment  of  problems  and  development 
of  interventions  for  individuals  with  a  vanety 
of  disabilities;  the  resulting  Center  should  not 
focus  on  only  one  category  of  disability  The 
need  to  develop  models  for  use  by  genenc 
service  agencies  and  to  pay  particular 
a'feniion  to  the  impact  of  the  criminal  justice 
system  on  rehabilitation  are  good  points  with 
which  the  Secretary  agrees.  The  priority  was 
developed  based  on  results  of  earlier  discrete 
studies  about  the  role  of  substance  abuse  as 
a  secondary  disability  The  Secretary  is 
considering  a  future  research  strategy  to 
address  rehabilitation  problems  of  persons 
for  whom  substance  abuse  is  the  disability. 

Chopfjes:  The  pnonty  has  been  amended  to 
include  emphases  on  the  criminal  justice 
system  and  on  improving  the  mte.'ventions  of 
the  genenc  service  providers  with  this 
population. 

Regional  Information  Exchange  (RIE) 

Comment:  One  commenter  argued  thai  new 
Regional  Information  Exchange  proiects 
should  not  be  priorities  for  this  fiscal  year, 
and  that  new  information  programs  should 
await  the  conclusions  of  the  Department  s 
long-range  planning  process.  Several  others 
noted  that  the  priority  for  disseminating 
models  to  facilitate  the  implementation  of  the 
ADA  may  be  either  premature  or  duplicative 
of  some  of  the  Department  g  other  efforts  to 
assist  implementation  of  the  .\D.\  There  was 
also  some  questioning  of  the  suitability  of 
some  of  the  new  priority  areas  listed  for  the 
RIEs.  since  they  are  likely  to  be  addressed  by 
only  one.  or  at  best,  two  new  RlFj.  One 
commenter  thought  that  adaptation  was  a 
more  accurate  descnption  of  the  process  than 
adoption  One  commenter  suggested  that  the 
Secretary  specify  the  Department  of 
Education  Regions  to  which  this  priority 
might  apply. 

Discussion:  In  the  development  of  these 
priorities,  the  Department  has  consulted  the 
long-range  plan  proceedings  and  is  confident 
tha'  the  RIF  program  will  remain  part  of  the 
Department  8  plan.  There  are  currently  RIEs 
in  six  of  the  Department  of  Education 
Regions,  and  the  Secretary  believes  it  will  be 
useful  to  extend  this  program  to  other 
regions     Adaptation"  is  no  doubt  a  better 
depiction  of  the  program  than  "adoption  "  In 
the  selection  of  prionty  areas  for  the  RIFa 
the  Secretary  attempts  to  meet  some  of  the 


overall  needs  m  the  field  and  priorities  of  the 
Congress.  It  has  not  been  an  assumption  of 
the  program  that  all  or  most  RlEs  must  work 
in  the  same  priority  area,  since  it  is  logical 
that  needs  and  opportunities  may  differ  by 
region.  The  priority  for  epilepsy  services  is 
one  that  was  stressed  by  Congress  in  the 
Committee  Reports  accompanying  the  1991 
appropriation  bill,  and  the  priority  on  literacy 
programs  promotes  the  goals  of  AMERICA 
2000  for  individuals  with  disabilities.  The 
Secretary  agrees,  however,  that  the  ADA 
priority  may  be  duplicative,  and  the 
requirement  to  focus  on  exit  data  in 
transition  may  be  too  burdensome.  The 
Department  has  funded  current  RIEs  in 
Regions  I,  II.  Ill,  V,  VI,  and  IX.  This  priority 
applies  to  Regions  IV,  VII,  VIII,  and  X. 


Changes:  The  word  "adaptation"  has 
replaced  "adoption"  wherever  relevant.  The 
priority  for  dissemination  of  ADA-related 
programs  has  been  deleted,  as  has  the  need 
to  consider  use  of  exit  data  in  the  transition 
priority.  The  reference  to  the  Regions  not  yet 
covered  by  an  RIE  is  included  in  the  priority. 

Rehabilitation  Technology  Services  in 
Vocational  Rehabilitation 

Comwent:  Two  commenters  objected  to  the 
statement  that  RECs  must  be  located  in 
clinical  settings.  A  third  commenter 
requested  that  the  REC  consider  the 
technology  needs  of  individuals  with  mental 
retardation  as  well  as  those  with  physical 
disabilities. 

Discussion:  The  requirement  that  RECs  be 
located  in  a  clinical  setting  is  stated  in  the 


regulations  governing  the  program  (34  CFR 
353)  and  was  not  proposed  for  public 
comment  at  this  time.  The  Secretary  has 
interpreted  this  provision  to  mean  that  the 
REC  must  have  access  either  to  a  client 
population  for  the  testing  of  products  and 
devices  or  to  an  organizational  clientele  in 
the  case  of  those  RECs  focusing  on 
technology  transfer.  The  reminder  that  the 
technology  needs  of  persons  with  mental 
retardation  must  be  taken  into  account,  is  a 
meritorious  one. 

Changes:  The  priority  has  been  amended  to 
incorporate  a  specific  reference  to  the 
technology  needs  of  individuals  with 
retardation. 

(FR  Doc.  92-8771  Filed  4-16-82,  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OGWDW-fRL-4123-«) 

Financial  Assistance  Program  Eligible 
for  Intergovernmental  Review 

AQENCv:  Environmental  Protection 
Agency. 

action:  Notice  of  availability  and 

review 

summary:  The  Environmental  Protection 
Agenc>  s  (EPA!  Office  of  Ground  Water 
and  Drinking  Water  (OGWDW)  is 
announcing  the  availability  of  $1,400,000 
to  fund  a  Demonstration  Cooperative 
Agreement  Program.  "Wellhead 
Protect:on  (WHP)  Dem.onstration 
Projects  "  These  funds  will  provide 
f  nancial  support  for  demonstration 
projects  aimed  at  assisting 
municipalities  to  design  and  implement 
a  WHP  Program,  The  cooperative 
agreements  are  authorized  under  section 
1442(blf3)fC)  of  the  Safe  Drinking  Water 
Act  (SDW  A)  it  13  expected  that  at  least 
30  awards  m  amounts  up  to  $50,000  will 
be  made  to  mxr.icipahties-  Eligible 
applicants  are  municipalities,  as  defined 
under  section  1401(10)  of  the  SDW  A. 
meaning  cities,  towns,  or  other  public 
bodies  created  by  or  pursuant  to  State 
law,  or  Ir.dian  tribes 
FOR  FURTHER  INFORMATION  CONTACT: 
The  appropriate  E1.PA  Regior.ai  Contact 
l:5ted  below  in  "Supplementary 
I.'^forma'ion  " 

SUP<>t£MENTARY  INFORMATION:  The  1986 

AmendT;e".*3  to  t."e  SDWA  established 
the  U  HP  Program  to  protect  those 
grou"d  waters  that  supply  wells  and 
wellfle'ds  contributing  drinking  water  to 
p-bl.c  wa'er  supply  systems.  Local 
goverr.ments  play  an  important  part  in 
ir  p!emer.t;ng  a  State  WHP  Program 
because  of  their  significant  roles  in 
delineation  and  management  of  the 
Wellhead  Protection  Area(s)  (WHPA)  in 
their  communities. 

In  fiscal  year  1992.  EPA  will  make 
available  $1,400,000  for  grants  to  local 
communities  to  enhance  and  expand 
their  efforts  in  projects  that  will 
concentrate  on  local  issues  related  to 
protection  of  wellhead  areas.  WHP 
Program,  Demonstration  Project  funds 
will  be  awarded  through  cooperative 
Bgreem.ents  under  the  authority  of 
section  1442(b)(3)(C)  of  the  SDWA.  Any 
municipality  as  defined  in  the  SDWA. 
section  1401(10)  is  eligible  to  apply  for 
WHP  Program  Demonstration  Project 
funds.  If  a  miUnicipality  (including  tribes) 
plans  to  award  these  funds  to  other 
State  and  local  agencies,  counties, 
universities,  and  organizations, 
including  contractors,  to  carry  out 


elements  of  the  work,  this  fact  must  be 
indicated  in  the  application. 

It  is  the  intention  of  the  EPA's  Office 
of  Ground  Water  and  Drinking  Water 
(OGWDW)  to  fund  a  total  of  between  30 
and  60  projects  with  awards  up  to 
$50,000.  Recipients  will  be  required  to 
contribute  at  least  5%  of  the  total  cost  of 
their  project  in  dollars  or  in-kind  goods/ 
services.  Cooperative  Agreements  will 
be  funded  by  the  Regional  Offices.  EP.^ 
Regional  staff  will  act  as  project  officers 
on  projects  awarded  within  their  Region 
with  Headquarters  providing  national 
oversight  and  coordination. 

Because  municipalities  can  help  to 
test  approaches  that  may  be  appropriate 
on  a  Statewide  basis,  EPA  expects  that 
these  Cooperative  Agreement  funds  will 
be  useful  in  assisting  States  in 
developing  or  implementing  effective 
WHP  programs.  Municipalities  have  a 
responsibility  to  coordinate  their 
proposed  projects  with  their  State.  The 
information  gained  in  this  process  also 
will  serve  to  assist  local  governments  in 
the  implementation  of  wellhead 
protection  in  their  conununities  and. 
from  information  acquired  through  these 
demonstration  projects,  help  implement 
wellhead  protection  throughout  the 
United  States. 

Funds  that  are  awarded  under  this 
Cooperative  Agreement  Program  must 
be  used  to  support  activities  that 
address  the  problems  relating  to  a 
municipal  WHP  Program.  Appropriate 
activities  could  include,  but  not  be 
limited  to:  delineation  of  the  WHPA. 
identifying  potential  sources  of 
contamination,  developing  ordinances 
for  WHP,  and  establishing  mechanisms 
for  integrating  other  source  management 
programs  into  WHP  objectives. 
Proposals  should  reflect  comprehensive 
and  coordinated  planning,  and  the 
necessary  steps  to  implement  the  project 
plans.  Projects  in  all  stages  of 
development,  from  established  programs 
to  those  needing  startup  funds,  will  be 
eligible  for  support. 

To  apply  for  funds,  municipalities 
must: 

(1)  Submit  a  letter  of  intent  to  the  EPA 
Region  (see  names  and  addresses 
below)  where  the  organization  is  located 
by  June  1. 1992.  This  letter  must  be 
signed  by  the  organization's  authorized 
official.  To  expedite  processing,  the 
envelope  should  include  the  program 
title:  WHP  Demonstration  Projects. 

(2)  Submit  a  complete  application 
package  to  the  appropriate  Region  by 
July  16, 1992.  Applicants  should  clearly 
identify  the  program  by  typing  Wellhead 
Protection  Demonstration  Projects. 
Catalog  «66.465  in  box  10  on  the 
application  form  (SF424).  To  expedite 
processing,  the  envelope  should  include 


the  program  title:  WHP  Demonstration 

Projects. 

Applications  postmarked  after  [iily  16. 
1992  will  not  be  considered  for  an 
award. 

An  application  package  will  be 
available  from  the  EPA  Regional 
Contact  in  (insert  month  and  year  of 
publication].  The  application  package 
will  contain  all  appropriate  EPA  grant 
application  forms  needed  to  submit  a 
forma!  application  to  the  EPA  Regional 
Grants  Management-Office  as  well  as 
an  additional  guidance  document  titled 
"Wellhead  Protection  Demonstration 
Projects;  Guidance  for  FY  1992 
Cooperative  Agreement  Funds."  (The 
Guidance  includes  the  general  criteria 
against  which  applications  will  be 
evaluated  )  The  Regional  Contacts  will 
send  applications  to  all  eligible 
organizations  within  the  Region  who 
submit  a  letter  of  intent  to  participate. 
They  wiil  also  act  as  the  point  of  contact 
to  discuss  applicants'  proposals  and  to 
help  them  understand  the  goals  and 
process  for  the  program.  For  further 
information,  please  contact  the  EP.-\ 
Office  of  Ground  Water  in  the 
appropriate  Region.  The  names  and 
phone  numbers  are  listed  below: 

E!'A  Region  I  (CT.  MA.  ME,  NH.  RI.  VT)  Rob 
Adler,  Ground  Water  Manasement  Section. 
Water  Managfrnen!  Division,  U.S.  EPA. 
Region  I— VVGT-445,  IFK  Federal  Building. 
Boston.  M.^  02203,  (6T)  565-3600, 

EPA  Region  II  (N'l  NY,  PR,  VIj  Dore  LaPosta. 
Ground  Water  M.inagemer,!  Section,  Water 
Managemen!  Disision.  US  EP.A,  Region 
II— rm  842.  26  Federal  Plaza.  New  York,  NY 
102"8.  (212)  264-5635. 

EPA  Region  III  (DC,  DE.  MD,  PA.  VA.  WV) 
Virginia  Thompson,  Office  of  Ground 
Water.  Water  Management  Division,  U.S. 
EPA,  Region  III.  841  Chestnut  Street, 
Philadelphia,  PA  19-107,  (215)  597-2788. 

EPA  Regional  IV  (AL  FL  GA,  KY,  MS  NC, 
SC.  TN)  Beverly  Houston,  Ground  Water 
Protection  Branch,  Water  Management 
Division,  US,  EPA.  Region  IV.  345 
Courtiand  St..  NE..  Atlanta.  GA  30365,  (404) 
347-3866. 

EPA  Region  V  (IL  IN.  MI,  OH.  MN,  WI)  Jerri- 
Anne  Garl.  Ground  Water  Protection 
Branch  (WG-IB!).  Water  Division.  U.S, 
EPA,  Region  V,  77  West  [ackson  Boulevard. 
Chicago,  IL  60604.  (312)  886-1490 

EPA  Region  VI  {.\R.  L\  OK.  NM  TX)  Eriece 
Allen.  Office  of  Ground  Water  (6W-A), 
Water  M.magem.ent  Division.  US.  EPA. 
Region  VI.  1445  Ross  Avenue.  Dallas.  TX 
75202-2733,  (2141  655-6446 

EPA  Region  VII  (lA.  KS.  MO,  NE)  Robert 
Fenemore,  Office  of  Ground  Water 
F'rotectinn.  Water  Management  Division, 
U,S,  EPA,  Region  VII.  '26  Minnesota 
Avenue,  Kansas  Cit>.  KS  66101.  (913)  551- 
7033, 

FP,-\  Region  Vlil  (CO,  MT  ND,  SD,  UT.  WY) 
James  Dunn.  Ground  Water  Branch 
(BWXtGW),  Water  Management  Division. 
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U  S-  L?.\.  Rppion  VHI,  999  18th  Street. 

Denver,  CO  80202-2405.  (3031  294-113.S 
Region  IX  (AS.  AZ,  CA.  GU.  HI,  NV,  PL) 

Dons  Betuel.  Ground  Wafer  Protection 

Sec'ior,  ,/A-&-3i,  Water  Mana>2enuTit 

D:\:sion,  I'  S.  EPA.  Rejcion  iX,  "5 

Haw'hnrne  Street.  San  Francisi  u.  (.' \ 

94-105   (415)  -44-1811. 
FFA  Peg: on  X  (AK.  ID,  OR  W  A)  WUlidm 

Mullen,  Office  of  Ground  Wrfter  iWI}-1.3i';. 

W'dter  Mdnaeemen!  Dnision.  l   S  EP.*\. 

Resion,  X,  1200  6th  Aver:,.,e  Seufie   WA 

98101. (206)  553-1216. 

The  WHP  Demonstration  Projects 
program  is  eligible  for 
intergovernmentdl  review  under 
Executi%e  Order  12372.  States'  Single 
Point  of  Contact  jSPOC)  must  notify  the 
following  office  m  writing  w-ithsn  thify 


dd\s  of  this  publication  whether  their 
State's  official  E.O  IZS^Z  process  will 
review  applications  in  this  progr.ini 
Grants  pohcies  and  Procedures  BrrtC;;  h. 
Grants  Administration  D.visiCin.  PM  - 
2I6F,  U  S.  Environmenta!  Protecticn 
Agency.  401  M  St.  S\V..  Washiri;'!^;!  DC.' 
2iH60;  Attention,  Ellen  Haffa. 

Applicants  must  contact  the  r  S'.i't-  s 
SPOC  for  intergovemment. 
earh'  as  possible  to  determ 
program  is  subject  to  the  State  s  offi  la 
EC).  123"2  process  and  what  material 
must  be  submitted  to  the  SPOC  for 
review  In  addition,  applications 
incijdmg  projects  within  metropiiiifan 
area  rr,i;st  be  sent  by  applicants  to  tr,e 
«-'  uwioe  regional/iocai  planning 


re\  cw' 


agency  designated  to  perform 
metropolitan  or  regional  planning  for  the 

rf  a  f  '  the  agency  review. 
Si'OCs  and  other  reviewers  should 
send  their  comments  concerning 
applications  to  the  appropriate  EPA 
Regional  Grants  ManaRement  Office,  no 
later  than  six' V   1     <-  ,J'tr  receipt  of  an 
apphrntion/otiit:r  required  materials  for 

1  .  .  w  To  expedite  processing,  the 
t  nvc    ;  e  should  include  the  program 
title  VVHf  Demonstration  Projects. 

Dated:  April  9. 1992. 

M^rlha  V:    Pp*thr(), 

/ic  iiiig  /{.-.iu-^iuiii  Administrator  for  Water 

|FR  Don  92-8969  Filed  4-16-92;  8:45  amj 
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DEPARTMENT  Of  AGRICULTURE 

Agricultural  Research  Service 

Cooperatiw  State  Research  Service 

Biotechnology  Risk  Assessment 
Research  Grants  Program;  Fiscal  Year 
1992;  Solicitation  of  Applications  and 
Application  Guidelines 

Program  Description 

Purpose 

Proposals  are  invited  for  competitive 

grant  awards  ur.der  the  Biotechnology 
Risk  Assessment  Research  Grants 
Program  (the  "Program")  for  fiscal  year 
1992.  The  authon'y  for  the  Proeram  is 
contamed  m  section  1668  of  P^jblic  Law 
No  101-624  [the  Food.  Agriculture, 
Consen.ation,  and  Trade  Act  of  1990,  7 
US.C.  5921).  The  Program  is 
administered  by  the  Cooperative  State 
Research  Ser\'ice  (CSRS)  and  the 
Agricultural  Research  S€r\'ice  (ARS)  of 
the  U.S.  Department  of  Agriculture 
(USD A).  Under  the  Program,  USDA  will 
award  competitive  grants  to  support 
biotechnology  risk  assessment  research 
to  help  address  concerns  about  the 
effects  of  introducing  certam 
biotechnology  products  into  the 
environment  and  to  help  regulators 
develop  policies  concerning  the 
introduction  of  such  products.  Proposals 
are  invited  in  the  area  of  biotechnology 
risk  assessment  research  as  appropriate 
to  agricultural  plan's,  animals  and 
microbes  Emphasis  will  be  given  to  risk 
assessment  res-arch  involving 
genetica.iy  modified  organisms,  but 
model  systems  using  nongenetically 
modified  organisms  also  will  be 
considered  if  they  may  provide 
information  that  may  lead  to  improved 
assessment  of  nsk  associated  with  the 
introduction  of  genetically  modified 
organisms  into  the  environment 

E!,gibi!:ty 

Proposals  may  be  submitted  by  any 
public  or  pr.vate  research  or  educational 

institution  or  organization. 

In  addition  to  the  above,  an  applicant 
must  qualify  as  a  responsible  applicant 
in  order  to  be  eligible  for  a  grant  award 

under  the  Program.  To  qualify  as 
responsible,  an  applicant  must  meet  the 

following  standards: 

(a)  .Adequate  financial  resources  for 
performance,  the  necessa."^'  experience, 
organizational  and  technical 
qualifications,  and  facilities,  or  a  firm 
commitment,  arrangem.ent.  or  abihty  to 
obtain  same  (including  any  to  be 
obtained  through  subagreement(8)); 

(b)  Ability  to  comply  with  the 
proposed  or  required  completion 
schedule  for  the  project; 
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(c)  Adequate  rmancial  management 
system  and  audit  procedures  that 
provide  efficient  and  effective 
accountability  and  control  of  all  funds, 
property,  and  other  assets; 

(d)  Satisfactory  record  of  integrity. 
judgment,  and  performance,  including,  in 
particular,  any  prior  performance  under 
grants  and  contracts  from  the  Federal 
government;  and 

(e)  Otherwise  be  qualified  and  eligible 
to  receive  a  grant  under  the  applicable 
laws  and  regulations. 

A  vailable  Funding 

Total  available  funding  in  fiscal  year 
1992  for  support  of  the  Program  is 
$1,405,000.  This  amount  was  determined 
based  on  the  definition  of 
"Biotechnology"  as  stated  herein. 

Pursuant  to  section  734  of  Public  Law 
No.  102-142  (the  Agriculture,  Rural 
Development.  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1992).  funds 
available  in  fiscal  year  1992  to  pay 
indirect  costs  on  research  grants 
awarded  competitively  by  CSRS  may 
not  exceed  14  per  centum  of  the  total 
direct  costs  under  each  award. 


Definitions 

As  used  in  the  Solicitation  of 
Applications  and  Application 
Guidelines  for  the  fiscal  year  1992 
Program: 

(a)  Administrator  means  the 
Administrator  of  the  Cooperative  State 
Research  Service  (CSRS)  and/or  the 
Administrator  of  the  Agricultural 
Research  Service  (ARS)  and  any  otiier 
officer  or  employee  of  the  Department  of 
Agriculture  to  whom  the  authority 
involved  may  be  delegated. 

(b)  Awarding  official  means  the 
Administrator  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  to  issue  or  modify  grant 
awards  has  been  delegated. 

(c)  Biotechnology  means  any 
technique  that  uses  living  organisms  (or 
parts  of  organisms]  to  make  or  modify 
products,  to  improve  plants  or  animals, 
or  to  develop  microorganisms  for 
specific  use.  The  development  of 
materials  that  mimic  molecular 
structures  or  functions  of  living  systems 
is  included. 

(d)  Budget  Period  means  the  interval 
of  time  (usually  12  months)  into  which 
the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(e)  Department  or  USDA  means  the 
U.S.  Department  of  Agriculture 

(f)  Grant  means  the  award  by  the 
Administrator  or  his/her  designee  to  a 
grantee  to  assist  in  meeting  the  cost*  of 
conducting,  for  the  benefit  of  the  pubdc, 
an  identified  project  which  is  intended 


and  designed  to  establish,  discover, 
elucidate,  or  confirm  information  or  the 
underlying  mechanisms  relating  to  a 
research  problem  area  identified  herein. 

(g)  Grantee  means  the  entity 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  whom 
a  grant  is  awarded. 

(h)  Methodology  means  the  project 
approach  to  be  followed  to  carry  out  the 
project. 

(i)  Peer  review  group  means  an 
assembled  group  of  experts  or 
consultants  qualified  by  training  and/or 
experience  in  particular  scientific  or 
technical  fields  to  give  expert  advice  on 
the  technical  merit  of  grant  applications 
in  those  fields. 

(j)  Principal  Investigator  means  an 
individual  who  is  responsible  for  the 
scientific  and  technical  direction  of  the 
project,  as  designated  by  the  grantee  in 
the  grant  application  and  approved  by 
the  Administrator. 

(k)  Pro/ect  means  the  particular 
activity  within  the  scope  of  one  or  more 
of  the  resea-f-ch  problem  areas  identified 
herein  that  is  supported  under  the 
Program. 

(I)  Project  Period  means  the  total  time 
approved  by  the  Administrator  for 
conducting  the  proposed  project  as 
outlined  in  an  approved  grant 
application  or  the  approved  portions 
thereof. 

(m)  Research  means  any  systematic 
study  directed  toward  new  or  fuller 
knowledge  of  the  subject  studied. 

Research  Topic  Areas 

General 

Proposals  will  be  evaluated  for 
potential  to  advance  the  safe  application 
of  biotechnology  to  agriculture,  by 
assisting  the  Federal  regulatory 
processes  through  provision  of  new 
knowledge  for  science-based  regulatory 
decisions  and  development  of  better 
methods  for  field  testing  genetically 
modified  organisms.  Research  topics 
might  involve  confinement  practices. 
detection  and  monitonng  procedures. 
and  methods  for  predicting  the 
biological  exposure  and  impact  from 
transformed  organisms  tested  in  the 
environment.  "Environmental  fate" 
includes  the  study  of  survival,  spread, 
reproduction,  and  biological  fitness. 
"Environmental  effects"  include  intra- 
and  inter-species  competition,  and  the 
ecological  consequences  of  genetically 
modified  organisms  with  specific  traits. 

Research  proposals  which  address 
topics  pertinent  to  the  Program  will  be 
considered  for  funding.  Examples  of 
such  topics  include  the  following: 
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(a)  Research  to  predict  the  fate  and 
effects  of  pollen  from  genetically 
modified  plants; 

(b)  Evaluation  of  the  potential  for 
plant  virus  component  reversion  or 
recombination  from  genetically  modified 
plants. 

(c)  Study  of  the  environmental  safety 
and  mechanisms  of  toxic  action  of 
Bacillus  Ihuringiensis  delta-endotoxm 
from  genetically  modified  F>lants.  such 
as  insect  resistance  or  effects  on 
nontarget  species. 

(d)  Research  to  predict  the 
consequences  of  genetically  modified 
fish  escaped  from  confmemenL 

(e)  Study  of  the  environmental  fate 
and  effects  of  genetically  modified 
plant-associated  microorganisms  in  soil 
ecosystems. 

Prograwwatic  Contact 

For  additional  information  on  the 
Program,  please  contact: 

Dr.  David  MacKenzie,  Cooperative  State 
Researdi  Service,  US.  Department  oi 
AKricultnre.  suite  330.  Aerospace  Center. 
Washington.  DC  20250-2200.  Telephooe: 
(202)  401-4892. 
or 

Or  Robert  Faust,  Agricultural  Research 
Service.  US,  Department  of  Agnculture, 
room  336.  Building  005.  BARC-West, 
Beltsville,  MD  20705.  Telephone:  (301)  504- 
5059. 

Proposal  Preparation 

Application  Materials 

A  Grant  Application  Kit  and  a  copy  of 
this  solicitation  will  be  made  available 
upon  request.  The  kit  contains  required 
forms,  certifications,  and  instructions  for 
preparing  and  submitting  grant 
applications.  Copies  of  the  Grant 
Application  Kit  and  this  solicitation  may 
be  requested  from:  Proposal  Services 
Branch,  Awards  Management  Division. 
Cooperative  State  Research  Service. 
U.S.  Department  of  Agriculture,  room 
303.  Aerospace  Center.  901  D  Street 
SW.,  Washington.  DC  20250-2200, 
Telephone  Number  (202)  401-5048, 

Proposal  Format 

(a)  F*roposaI  Cover  Page 

(1 )  Form  CSRS-661.  "Grant 
Application."  must  be  completed  in  its 
entirety, 

(2)  One  copy  of  Form  CSRS-Oei  must 
contain  the  pen-and-ink  signatures  of 
the  proposing  Principal  Investigatorts) 
and  the  Authorized  Organizational 
Representative  who  possesses  the 
necessary  authority  to  commit  the 
applicant  entity's  time  and  other 
relevant  resources.  Investigators  who  do 
not  sign  the  cover  sheet  will  not  be 
listed  on  the  grant  documents  in  the 
event  an  award  is  made. 


(3)  The  title  of  the  proposal  shown  in 
Block  6  of  Form  CSJIS-«61  must  be  brief 
(80-character  maximum)  yet  represent 
the  major  trust  of  the  project  Because 
this  title  will  be  used  to  provide 
information  to  those  who  may  not  be 
familiar  with  the  project  highly 
technical  words  or  phraseology  should 
be  avoided  where  possible.  Phrases 
such  as  "investigation  of  or  "research 
on"  should  not  be  used. 

(4)  In  Block  7  of  form  CSRS-fl61.  enter 
'Biotechnology  Risk  Assessment 

Research  Grants  Program."  Block  8 
should  be  left  blank. 

fb)  Project  Summary' 

Each  proposal  must  contain  a  pro)Pc1 
summary  which  may  not  exceed  2 
single-  or  double-spaced  pages  in  length 
This  summary  is  not  intended  for  the 
genera!  reader,  consequently,  It  may 
contain  technicHl  language.  The  protect 
summary  should  be  a  self-contained, 
specific  description  of  the  activity  to  be 
undertaken  and  should  focus  on; 

(1)  Overall  project  goal(8)  and 
supporting  objectives; 

(2)  Plans  to  accomplish  project  goaU?); 
and 

(3)  Relevance  or  significance  of  the 
project  to  United  States  agriculture 

[c)  Project  Description 

The  specific  aims  of  the  proiett  must 
be  included  in  all  proposals.  The  text  of 
the  project  descnpUon  may  not  exceed 
15  single-  or  double-spaced  pages  and 
must  contain  the  following  components 

II)  Introduction.  A  clear  statement  of 
the  long-term  goal(8J  and  supporiing 
objectives  of  the  proposed  project 
should  preface  the  project  description 
The  most  significant  published  work  m 
the  field  under  consideration,  inciudins 
work  of  key  project  personnel  on  the 
current  proposal  should  be  reviewed 
The  current  status  of  research  in  the 
particular  scientific  field  also  should  be 
descnbed.  All  work  cited,  including  that 
of  key  personnel,  should  be  referenced. 

(21  Rationale  and  Significance. 
Present  concisely  the  rationale  behind 
the  proposed  project  The  objectives 
specific  relationship  to  the  problem  sren 
being  addressed  and  the  objectives 
specific  relationship  to  potential 
regulatory  issues  of  United  States 
biotechnology  research  should  be  shown 
clearly  Any  novel  ideas  or  contributions 
that  the  proposed  project  offers  also 
should  be  discussed  in  this  section. 

(3)  Experimental  Plan.  The 
hypotheses  or  questions  being  asked 
and  the  methodology  to  be  applied  to 
the  proposed  project  should  be  slated 
explicitly,  and  must  include: 

(1)  A  descnption  of  the  Investigations 
and/ Of  expenments  proposed  and  the 


«»quence  In  which  the  investigation* 
and/or  expenments  are  to  be  p<^rformf<l 

(n)  Techniqued  to  be  ii«ed  In  rnnrtnfi, 
out  the  prt>pi.-)f!ed  prr^jert.  Including  t.he 
feasibilit)  of  the  techniques: 

(iiij  Results  expected 

(iv)  Means  Liy  wh:!:h  expcrimentrtl 
data  will  be  ana!y7ed  or  interpreted; 

(v)  Pitfalls  that  may  be  encountered: 

(vij  Limitations  to  proposed 
procedures,  and 

(vii)  Tentative  schedule  for  conducting 
major  steps  involved  tn  ihcne 
investigations /ex  pen  mem* 

In  descnbing  the  expenmental  pi«ru 
the  applicant  must  explain  fuii>  an> 
r-,alenals  prtK:.edtire8,  situation!,   dr 
activities  that  may  \>e  haz-irdouf  tr, 
personnel  (whether  or  not  thej  Hrv 
directly  related  to  s  particular  phsM  of 
the  proposed  project),  aiong  with  an 
(Hitline  oi  precHuttons  to  bf  exemtied  to 
avv)id  or  miiipale  the  eHrrMi  of  f<ui:h 
hazards. 

Id)  Faciht.f  "r  and  Equipment 

All  fat.ililies  and  major  itenris  of 
equipment  that  arf  8VHiia[)ie  for  use  or 
assignment  to  the  proposed  restearth 
project  during  the  requested  period  of 
suppori  should  be  de»i,  riSt-Cj    h: 
addition,  items  of  noiirx}«,-njM!iie 
equipment  ntn-essary  to  f-oruiut!  and 
8iiccessfully  conclude  the  proposed 
projec:t  should  be  listed. 

(e)  Collaborative  Arrangements 

If  the  nature  of  the  proposed  prvtt^  f 
requires  collaboration  or  sij*x.;ontrai  'um 
arrangements  with  other  scientists. 
corporations,  organizations  agencies,  or 
entities,  the  applicant  musi  ioent:!y  th*- 
coUabora : or/ »uIh,< >nlrac:tor  a-i li  pi- -v loe 
a  fuU  explanation  of  the  natun-  ui  ttn- 
relationship.  Evidence  (i.e..  lettf  rti  of 
intent)  should  be  provided  to  H.s^^:t 
peer  reviewers  that  'hi'  cDiirttMjr,)''  rs 
have  agreed  to  n-nde,'"  tics  (ie:■^':^,^ 

(f)  Vitae  PublicBt!(in8  and  Conflicts  of 
Interest  lust* 

Curriculum  vitae.  A  curriculum  vitae 
should  be  included  for  each  key  person 
associated  with  the  project.  The  vitae 
must  be  limited  to  a  presentatnii  nf 
academic  and  research  cret'lentiaiii  ard 
must  l:>e  no  more  than  two  pages  e*c,n  in 
IcHHth,  exciudirvg  the  publication  lists 

Publications  Usts  A  chronoiogica;  list 
of  all  publications  in  refereed  jourr.ais 
during  the  past  five  years  including 
those  in  press,  must  t>e  provKie^  for 
each  key  project  person  for  whom  a 
curriculum  vitae  i«  provided  l'h\s  iist 
.should  follow  a  format  used  in  journals. 

Conflicts  o^  Interest  Uht  To  assist 
prngram  staff  in  excluding  from  prr>p<:m«l 
review  mdivtduali  who  have  conflicif  of 
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interest  w;:h  project  person.".?!,  a  lis'  of 
the  fo'i'.ow.r.g  irid;\:d'.-di3  sr.ould  zie 
appended  for  each  key  project  person: 

(ij  Coilaborators  on  research  projects 
v\  :thin  the  past  five  years; 

i2)  Co-authors  on  publications  issued 
vv;thin  the  past  five  years; 

(3)  Thesis  or  postdoctoral  advisors 
within  the  past  five  years;  and 

(4)  Graduate  students  or  postdoctoral 
associates  within  the  past  five  years. 

[g]  Budget 

A  detailed  budget  is  required  for  each 
year  of  requested  support.  In  addition,  a 
summary  budget  is  required  detailing 
requested  support  for  the  overall  project 
period.  Form  CSRS-55.  "Budget,"  must 
be  used  for  this  purpose.  A  copy  of  Form 
CSRS-55,  along  with  instructions  for  its 
completion,  is  contained  in  the  Grant 
Application  Kit  and  may  be  reproduced 
as  needed  by  applicants. 

Funds  may  be  requested  under  any  of 
the  categories  listed  on  Form  CSRS-55, 
provided  that  the  item  or  service  for 
which  support  is  requested  is  identified 
as  necessary  for  successful  conduct  of 
the  proposed  project,  is  allowable  under 
the  authorizing  legislation,  the 
applicable  Federal  cost  principles,  and 
these  guidelines,  and  is  not  prohibited 
under  any  applicable  Federal  statute. 

Salaries  of  project  personnel  who  will 
be  working  on  the  project  may  be 
requested  in  proportion  to  the  effort  they 
will  devote  to  the  project. 

All  salaries  and  wages, 
nonexpendable  equipment,  foreign 
travel,  and  "All  Other  Direct  Costs"  for 
which  support  is  requested  must  be 
itemized  (with  costs)  and  justified  on  a 
separate  sheet  of  paper  and  placed 
immediately  behind  Form  CSRS-55. 

Congress  has  limited  the  indirect  costs 
on  research  grants  awarded 
competitively  by  CSRS  in  fiscal  year 
1992  to  14  per  centum  of  total  direct 
costs  of  each  award.  Applicants  should 
compute  indirect  costs  using  the  lesser 
of  either:  (1)  The  institution's  approved 
negotiated  rate,  or  (2)  14  per  centum  of 
total  direct  costs. 

(h)  Research  Involving  Special 
Considerations 

A  number  of  situations  encountered  in 
the  conduct  of  research  require  special 
information  and  supporting 
documentation  before  USDA  funding 
can  be  approved  for  the  project. 
Applicants  must  indicate  whether  or  not 
the  following  special  considerations  are 
iivoived  in  the  proposed  project  and,  if 
appropriate,  must  certify  compliance 
With  applicable  regulations  by 
completing  Form  CSRS-662.  "Assurance 
Statement(8),"  a  copy  of  which  is 
contained  in  the  Grant  Application  Kit: 


(1)  Recombinant  DNA  Research.  If  a 
project  involving  DNA  research  is 
funded  under  the  Program,  the 
responsibility  for  complying  with  the 
guidelines  established  by  the  National 
Institutes  of  Health  entitled.  "Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules,"  as  revised,  rests  with 
the  performing  entity.  This  responsibility 
includes: 

(i)  Ensuring  that  a  standing 
Institutional  Biosafety  Committee  (IBC) 
is  available  and/or  is  maintained  in 
accordance  with  Part  IV  of  the  NIH 
Guidelines  and  also  ensuring  that  the 
research  plan  is  reviewed  and  approved 
by  the  IBC  prior  to  commencing 
substantive  work  under  a  grant.  Where 
it  is  not  practicable  for  a  grantee  to 
maintain  an  IBC,  a  grantee  may 
negotiate  with  a  local  university  or  other 
research  organization  to  have  this 
service  performed. 

A  grantee  must  register  with  the  IBC 
all  experiments  involving  recombinant 
DNA  and  RNA  molecules  conducted 
with  funds  provided  under  a  USDA 
grant  and  must  comply  with  the 
containment  requirements  specified  in 
part  III  of  the  NIH  Guidelines.  Records 
of  this  research  must  be  kept  in  a  form 
that  is  available  to  USDA  upon  request. 
In  addition,  a  grantee  must  report  the 
following  to  USDA  and  to  the  reviewing 
IBC:  New  technical  information  relating 
to  risks  and  safety  procedures:  serious 
laboratory  accidents  or  illnesses 
resulting  from  the  use  of  recombinant 
DNA  material;  and  other  safety 
problems. 

(2)  Human  Subjects  at  Risk.  The 
responsibility  for  safeguarding  the  rights 
and  welfare  of  human  subjects  used  in  a 
project  supported  by  USDA  rests  with 
the  performing  entity.  Regulations  have 
been  issued  by  USDA  under  7  CFR  part 
Ic,  Protection  of  Human  Subjects. 

(3)  Experimental  Vertebrate  Animal 
Care.  The  responsibility  for  the  humane 
care  and  treatment  of  any  experimental 
vertebrate  animal,  which  has  the  same 
meaning  as  "animal"  in  section  2(g)  of 
the  Animal  Welfare  Act  of  1966,  as 
amended  (7  U.S.C.  2132(g)),  used  in  a 
project  supported  by  USDA  rests  with 
the  performing  entity.  All  key  project 
personnel  and  all  endorsing  officials  of 
the  performing  entity  are  required  to 
comply  with  applicable  provisions  of  the 
Animal  Welfare  Act  of  1966,  as 
amended  (7  U.S.C.  2132  et  seq.],  and  the 
regulations  promulgated  thereunder  by 
the  Secretary  of  Agriculture  in  9  CFR 
parts  1,  2.  3.  and  4. 

(i)  Current  and  Pending  Support 

Each  applicant  must  complete  Form 
CSRS-«63.  "Current  and  Pending 
Support,"  a  copy  of  which  is  contained 


in  the  Grant  Application  Kit.  The 
purpose  of  this  form  is  to  identify  any 
other  current  public  or  private  research 
support  (including  m-house  support)  to 
which  key  personnel  identified  in  the 
proposal  have  committed  portions  of 
their  time,  whether  or  not  salar>  support 
for  personnel  involved  is  included  in  the 
proposed  budget.  .Analogous  information 
must  be  provided  for  any  pending 
proposals  that  are  beinj?  considered  by, 
or  which  Will  be  submitted  m  the  near 
future  tu.  other  possible  sponsors, 
including  other  USD.A  programs  or 
agencies.  Concurrent  submission  of 
identical  or  similar  projects  to  other 
possible  sponsors  w;!!  not  prejudice  the 
review  or  evaluation  of  a  project  under 
the  Program.  However,  a  proposal  that 
duplicates  or  overlaps  substantially  with 
a  proposal  funded  or  that  will  be  funded 
by  another  sponsor  will  not  be  funded 
under  the  Program. 

(g)  Appendices 

Each  project  description  is  expected 
to  be  complete.  However,  if  the 
inclusion  of  additional  information  is 
necessary  to  ensure  the  equitable 
evaluation  of  the  proposal  (e.g., 
photographs  that  do  not  reproduce  well, 
reprints,  and  other  pertinent  materials 
that  are  unsuitable  for  inclusion  in  the 
text  of  the  proposal),  the  number  of 
copies  of  additional  information  should 
match  the  number  of  copies  of  the 
application  submiitted.  Each  set  of  such 
materials  must  be  identified  with  the 
name  of  the  submitting  organization, 
and  the  namefs)  of  the  Principal 
Investigator(s).  Extraneous  materials 
will  not  be  used  during  the  evaluation 
process. 

(h)  Organizational  Management 
Information 

Specific  management  information 
relating  to  an  applicant  entity  must  be 
submitted  on  a  one-time  basis  prior  to 
the  award  of  a  grant  if  the  proposed 
grantee  has  not  received  any  other 
awards  from  CSRS  and  such 
information  was  not  previously 
submitted.  CSRS  will  request 
management  information  (e.g.,  bank 
references,  financial  statements, 
statements  of  purpose,  etc.)  from  "new" 
grantees  once  a  proposal  has  been 
recommended  for  funding. 

Proposal  Submission 

What  to  Submit 

An  original  and  14  copies  of  a 
proposal  must  be  submitted.  Each  copy 
of  each  proposal  must  be  stapled 
securely  in  the  upper  lefthand  corner 
(Do  Not  Bind).  All  copies  of  the  proposal 
must  be  submitted  in  one  package. 
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Where  and  When  to  Submit 

Proposals  submitted  through  the 
regular  mail  must  be  postmarked  by 
June  1,  1992.  and  should  be  sent  to  the 
following  address:  Proposal  Services 
Branch.  Awards  Management  Division. 
Cooperative  State  Research  Service. 
U.S.  Department  of  Agriculture,  room 
303.  Aerospace  Center,  901  D  Street, 
SW..  Washington.  DC  20250-2200. 
Telephone:  (202)  401-5048. 

Hand-delivered  proposals  must  be 
submitted  by  June  1,  1992.  to  an  express 
mail  or  courier  service  or  brought  to  the 
foliowing  address  (note  that  the  zip  code 
differs  from  that  shown  above]:  Proposal 
Services  Branch.  Awards  Management 
Division.  Cooperative  State  Research 
Service,  U.S.  Department  of  Agriculture, 
room  303,  Aerospace  Center.  901  D 
Street.  SW.,  Washington.  DC  20024, 
Telephone:  (202)  401-5048. 

Proposal  Review.  Evaluation,  and 
Disposition 

Proposal  Review 

All  proposals  received  will  be 
acknowledged.  Prior  to  technical 
examination,  a  preliminary  review  will 
be  made  for  responsiveness  to  this 
solicitation.  Proposals  that  do  not  fall 
within  the  solicitation  guidelines  will  be 
eliminated  from  competition  and  will  be 
returned  to  the  applicant.  All  accepted 
proposals  will  be  reviewed  by  the 
Administrator,  qualified  officers  or 
employees  of  the  Department,  and  by 
peer  panel(s)  of  scientists  or  others  who 
are  recognized  specialists  in  the  areas 
covered  by  the  proposals  received. 

Peer  panel{s)  will  be  selected  and 
organized  to  provide  maximum 
expertise  and  objective  judgment  in  the 
evaluation  of  proposals.  Proposals  will 
be  ranked  and  support  levels  will  be 
recommended  by  the  panel(sl  within  the 
limitation  of  total  funding  available  in 
fiscal  year  1992. 

Evaluation  Criteria 

The  peer  review  pane!(s)  will  take 
into  account  the  following  criteria  in 
carrying  out  its  review  of  responsive 
proposals  submitted  under  the  fiscal 
year  1992  Program: 

fa/  Scientific  merit  a'  the  proposal  (1 ) 
Conceptual  adequacy  of  hypothesis; 

(2)  Clarity  and  delineation  of 
objectives: 

(3)  Adequacy  of  the  description  of  the 
undertaking  and  suitability  and 
feasibility  of  methodology, 

(4)  Demonstration  of  feasibility 
through  preliminary  data; 

(5)  Probability  of  success  of  project 

(6)  Novelty,  uniqueness  and 
originality,  and 


(7)  AppropnatenesB  to  regulation  of 
biotechnology  and  risk  assessment. 

(b)  Qualifications  of  proposed  project 
personnel  and  adequacy  of  facilities.  (1) 
Traming  and  demonstrated  awareness 
of  previous  and  alternative  approaches 
to  the  problem  identified  In  the  proposal 
and  performance  record  and/or 
potential  for  future  accomplishments; 

(2)  Time  allocated  for  systematic 
attainment  of  objectives; 

(3)  Institutional  experience  and 
competence  in  subject  area:  and 

(4)  Adequacy  of  available  or 
obtainable  support  personnel,  facilities, 
and  instrumentation. 

(cl  Relevance  of  project  to  solving 
biotechnology  regulatory  uncertainty  for 
United  States  agriculture.  (1)  Scientific 
contribution  of  research  leading  to 
important  discoveries  or  significant 
breakthroughs  in  research  problem 
areas;  and 

(2)  Relevance  of  the  research  to 
agncultural  or  environmental 
regulations  using  nsk  assessment 

Proposal  Disposition 

When  the  peer  review  panel(8)  has 
completed  its  deliberations,  the  USD.A 
program  staff,  based  on  the 
recommendations  of  the  peer  review 
panel(s).  will  recommend  to  the 
Awarding  Official  that  the  proiect  be  (a) 
approved  for  support  from  currently 
available  funds  or  (b)  declined  due  to 
insufficient  funds  or  unfavorable  review. 

USDA  reserves  the  nght  to  negotiate 
with  the  Principal  Investigator  and/or 
the  submitting  entity  regarding  pro)ect 
revisions  {e.g.,  reductions  in  scope  of 
work),  funding  level,  or  penod  of 
support  prior  to  recomm,endinj3  any 
project  for  funding 

A  proposal  may  be  withdrawn  at  any 
time  before  a  final  funding  decision  is 
made  One  copy  of  each  proposal  that  is 
not  selected  for  funding  (including  those 
that  are  withdrawn)  will  be  retained  by 
USDA  for  one  year,  and  remaining 
copies  will  be  destroyed 

Supplementary  Information 

Grant  Awa.nis 

Within  the  limit  of  funds  avaiiatMe  f^ir 
such  purpose,  the  awarding  official  shall 
make  grants  to  those  responsible, 
eligible  applicants  whose  proposals  are 
judged  most  meritorious  under  the 
evaluation  criteria  and  procedures  set 
forth  in  this  solicitation  and  application 
guidelines. 

The  date  specified  by  the  awardms 
official  as  the  beginning  of  the  pro)ect 
penod  shall  be  not  later  than  September 
30,  1992. 

All  funds  granted  under  the  IVogram 
shall  be  expended  solely  for  the  purposi? 


of  which  the  funds  are  granted  m 

accordance  with  the  approved 
application  and  budget,  the  terms  and 
conditions  of  an>  resulting  award,  the 
applicable  Federal  cost  principles,  and 
the  Department's  assistance  regulations. 

Obligation  of  the  Federal  Government 

Neither  the  appnj\ai  of  «nv 
applicauon  nor  the  award  of  ar  v  pra:;; 
commits  or  obligates  the  Unitec!  s\h'.t  i 
in  anyway  to  provide  fu "'    '  ^   ;  l  '''  of 
a  project  or  any  portion  t.'.'-recl 

Other  Applicable  Federal  Statutes  and 
Regulations  that  Apply 

Several  other  Federal  statutes  and 
regulations  apply  to  grant  proposals 
considered  for  review  or  grants  awarded 
under  the  Program.  These  include  but 
are  not  limited  to: 

7  CFR  part  Ic— USDA  implementation  of 
the  Federal  Policy  for  the  Protection  of 
Human  Subjects: 
-  CFR  part  3— USDA  implementation  of 
OMB  Circular  A-129  regarding  debt 
collection: 
7  CFR  part  1.1— USDA  implementation 

of  the  Freedom  of  Information  Act 
7  CFR  part  15,  Subpart  A— USDA 
implementation  of  title  VI  of  the  Civil 
Rights  Act  of  1964; 
7  CFR  pari  520  ARS  implementation  of 
the  NatioHH   (r  \ironmental  Policy 
Act: 

7  CFR  pH'-*  M':  S '  "Sl'iA  1,,'nifonn 

Fciit^riii  :\ssin'n-..'i   Ri'SulHtums, 
impiem. '"•:::,«  ( tMii  :u.'r^<  lives  (i.e.. 
Cjrculsr  \i'>h   .^  ••  1 1 '. ;   A   ::". .  and  A-122) 
,hni'  irii'i >r,)',)^H ' iViW  ;>?'■  \'<«ionsof31 
U.b.C  630i-6,W6  tionntrly.  the 
Federal  Grant  and  Cooperative 
Agreement  Act  of  i«'"  Pub,  L  No.  95- 
224).  as  well  as  gemrai  policy 
requirements  applicable  to  recipients 
of  Departmental  financial  assistance; 
7  CFR  part  3016— USDA  Uniform 
Administrative  Requirements  for 
Grants  and  Cooperative  Agreements 
to  State  and  Local  Goverr,  •'  n  !. 
7  CFR  part  3017.  as  amended — UbUA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(nonprocurement)  and 
Govemmentwide  Requirements  for 
EhTig-Free  Workplace  (Grants); 
7  CFR  part  3018 — USDA  implementation 
of  New  Restrictions  on  Lobbying. 
Imposes  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbjring  on 
recipients  of  Federal  contracU.  grants. 
cooperative  agreements,  and  loans; 
:  ere  part  3407— CSRS  Implementation 
of  the  National  Environmental  Policy 
Act, 
29  I'  S  C  "94  section  504 — 

Rthflb.htation  Actofl973.  and7C3Tl 
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p  ir*  153  LSDA  implementation  of  the 
statute),  prohibiting  discrimination 
based  upon  physical  or  mental 
handicap  in  Federally  assisted 
programs; 

5  L'  5  C  200  et  sei?.— Bayh-Dole  Act, 
controUirs  -j^'ication  of  rights  to 
inventions  r  =  >>  by  employees  of 
small  business  *"  rrs  and  domestic 
nonprofit  '^-isir  zations,  including 
universities,  .r.  federally  assisted 


programs  (implementing  regulations 
are  contained  in  37  CFR  part  401). 

Other  Conditions 

The  Department  may,  with  respect  to 
any  grant  or  to  any  class  of  awards, 
impose  additional  conditions  prior  to  or 
at  the  time  of  any  award,  when,  in  the 
Department's  judgment,  such  conditions 
are  necessary  to  assure  or  protect 
advancement  of  the  approved  project, 


the  intere'^ts  of  the  public,  or  the 
ronser\ation  of  grant  funds. 

i.>;:np  rff  V\'dsh'ng''in   DC,;,  on  n  \-:':\  tffC 

John  Patrirk  [ordan, 

5  -  •   '  -  Cooperative  State  Research 

Service 

Mary  E.  Carter. 

Assoc.  Administrator.  Agricultural  Research 

Service 

iFR  Dor-  92^8940  F't-d  4-ltv-92,  8.43  am| 
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Part  IX 


Department  of 
Education 


34  CFR  Part  309  et  al. 

Office  of  Special  Education  and 

Rehabilitation  Services;  Office  of 

Management  and  Budget  Control 

Numbers;  Additions  and  Revisions;  Fsnai 

Regulations 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Paris  309,  315,  320,  324,  326, 
327,  332.  333,  338,  345  and  380 

Office  of  Special  Education  and 
Rehabilitative  Services;  Office  of 
Management  Contro<  Numbers; 
Additions  and  Revisions 

AOEMC>:  Department  of  Education. 
action:  Final  regulations. 

summary:  The  Secretary  amends 
ex.snng  regulations  for  certain  programs 
in  the  Office  of  Special  Education  and 
Rehabilitative  Services  to  add  and 
revise  Office  of  Management  and  Budget 
(OMB)  control  numbers  for  certain 
sections  of  the  regulations.  These 
sections  contain  information  collection 
requirements  approved  by  OMB,  The 
Secretary  takes  this  action  to  inform  the 
public  that  these  requirements  have 
been  app'"oved 

EFFECTIVE  DATE:  These  regulations  are 
er'ff  "i-,  e  A;;'-    :  "   1*3  2 

FOR  FURTHER  INFORMATION  CONTACT. 

Mary-  A.  Smith,  Division  of  Regulations 
Management,  U.S.  Department  of 
Education,  room  2134.  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
7240,  Telephone:  (202)  401-2884.  Deaf 
and  hearing  impaired  individuals  may 
call  the  Federal  Dual  Party  Relay 
Service  at  l-800-«77-6339  (in 
Washington,  DC  202  area  code 
telephone  708-9300)  between  8  a.ai   in  i : 
7  p.m.,  Eastern  time. 

SUP<>L£MEMTARV  INFORMATION:  n- 

0(;:c"j6r  2.1   19*-'.    .-. ■  So  I-'pv  >4nf5r>-"f-4 


0.5. 


final  regulations  resulting  from  the 
Education  of  the  Handicapped  Act 
Amendments  of  1990,  implementing  34 
CFR  parts  309,  315,  32a  324.  32a  327. 
332,  333,  and  338.  were  published  in  the 
Federal  Register. 

T"  e  effective  date  of  certain  sections 
c:'  :nese  regulations  was  delajred  until 
rformanon  collection  requirements 
cor.:^  ned  in  these  sections  were 
approved  by  OMB  under  the  Paperwork 
Reduction  Act  of  1980,  as  amended. 
OMB  has  now  approved  the  information 
collection  requirements. 

In  addition,  O.MB  control  numbers  for 
certain  sections  in  34  CFR  parts  345  and 
380  have  been  changed. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 
use.  553),  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
restulations.  However,  the  publication  of 
O.VIB  control  numbers  is  purely 


technical  aod  does  not  establiak 
substantive  policy.  Therefore,  Ae 
Secretary  has  determined,  undher  5 
U.S.C.  553(b)(B),  that  proposed 
rulemaking  is  unnecessary  and  cont'^ry 
to  the  public  interest. 

List  of  Subjects 

34  CFR  Part  309 

Education,  Education  of  individi)a]<< 
with  disabilities.  Grant  program — 
Education. 

34  CFR  Part  315 

Education,  Education  of  individuals 
with  disabilities.  Education  research 
Government  contracts,  Student  am. 
Teachers. 

34  CFR  Part  320 

Education.  Education  of  rndividtialq 
with  disabilities.  Governments 
contracts,  Grant  progranM — Educar.  in. 

34  CFR  Part  324 

Education,  Education  of  individus  s 
with  disabilities.  Grant  program — 
Education,  Scholarships  and 
fellowships.  Teachers. 

34  CFR  Part  326 

Children  with  disabilities.  Related 
services.  Special  education,  Di'whif'd 
youth.  Supported  employment. 

34  CFR  Part  327 

Children  with  disabilities. 

J4CFRPart332 

Education,  Education  of  indivitiualft 
with  disabilities.  Grant  progran»^ 
Education. 

3€CFR  Part  333 

Education,  Education  of  individiMis 
with  disabilities,  Educational  facilities, 
Govemraent  contracts. 

34  CFR  Part  338 

Adult  education.  Colleges  and 
universities.  Education,  Education  of 
individuals  with  disabilities,  Grant 
programs — Education,  Vocational 
education. 

34  CFR  Part  345 

Administrative  practice  and 
procedure.  Education,  Educational 
research,  Grant  program — Educatton. 
Disabled,  Reporting  and  recordkeeping 
requirement. 

34  CFR  Part  380 

Education,  Grant  program — 
Education,  Grant  program — Sociat 
program.  Vocation  rehabilitation. 

(Catalog  of  Federal  Domestic  Assisance 
Numbers:  S4.024,  Early  Education  P-Dgram  Uir 
Children  with  Disabilities;  84.086,  FHigram  fo' 


Clh!dr«n  with  Severe  Disabilities:  94  030, 
OeennKhouses.  84  023,  Research  m 
iAiM'ion  of  individuals  with  Disabilities; 
84.158,  Secondarv'  Education  and  Transitional 
Services  for  Youth  with  Disabilities  Program; 
a*.159,  Special  Studies  Program,  84.026. 
Fxhication  Media  Research,  f^roduction. 
Distribution,  and  Training.  S4  180, 
Technoiojfv.  Educational  .Media,  and 
Materials  for  Individuals  with  Disabilities 
Program;  .^,078.  Postsecondary  Education 
Programs  for  individuals  with  Disabilities; 
84.224.  State  Grants  Program  for  Technology- 
Reialed  Assistance  for  Individuals  with 
Draabilities,  84  128.  Special  Proiects  and 
Demonstrations  for  Providins  Supported 
Enrplovment  Services  to  individuals  with 
Spvere  Handicaps  and  Teoh.iicai  Assistance 
Proipcls) 

Dated:  Apr'  16,  l^^:. 
Lunar  Alexander. 
Secretary  o'  Education. 

The  Secretary  amends  title  34  of  the 
Code  of  Federal  Regulations  by  revising 
parts  309,  315.  320,  324,  328,  327,  3.3Z  333, 
338,  ,345.  and  380  as  follows: 

PART  30»— EARLY  EDUCATION 
PROGRAM  FOR  CHILDREN  WITH 
DISABILITIES 

1.  The  authonty  citation  for  part  309 
continues  to  read  as  follows; 

Authority:  2C  U.S.C.  1423,  unless  otherwise 
no«r.i 

I  309.33    i Amended! 

2.  Section  309,33  is  amended  by 
adding  at  the  end  of  the  section 
"(Approved  by  the  Office  of 

Management  and  Budget  under  control 
Bumberl.B20-0028)", 

PART  315— PROGRAM  FOR  CHILDREN 
WITH  SEVERE  DISABILITIES 

3.  The  authority  citation  for  part  315 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1424.  unless  otherwise 
noted. 

1315.41     (Amended] 

4.  Section  315,41  is  amended  by 
adding  at  the  end  of  the  section 
"(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1820-0028)" 

PART  320— CLEARINGHOUSES 

5.  The  authority  citation  for  pa.-t  320 
continues  to  read  as  follows: 

Authority:  20  U  S.C.  1433  and  1435.  unless 

ort>erwisp  rioted. 

§3  320.32  and  320.41     (Amended] 

a  Sections  320.32  and  320,41  are 
amended  by  adding  at  the  end  of  each 
section  "(Approved  by  the  Office  of 
Mana^rocnt  and  Budget  und«r  control 
naniberl820-0028j' 
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PART  324— RESEARCH  IN 
EDUCATION  OF  INDIVIDUALS  WITH 
DISABILITIES  PROGRAM 

7.  The  authority  citation  for  part  324 
continues  to  read  as  foHows 

Authority  20  L'  SC.  144i-U43,  uness 
othp'wise  noted. 

§324.41     I  Amended! 

8.  Section  324,41  is  amended  by 
adding  at  the  end  of  the  section 
"(Approsed  by  the  Office  of 
Management  and  Budget  under  control 
number  182O-O02B)'. 

PART  326— SECONDARY  EDUCATION 
AND  TRANSITIONAL  SERVICES  FOR 
YOUTH  WITH  DISABILITIES  PROGRAM 

9.  The  authority  citation  for  part  326 
continues  to  read  as  follows: 

.Authority:  20  l'  S  C   142'   umess  pthprwsf 
noted. 

10.  Section  326.42  is  amended  b> 
adding  at  the  end  of  the  section 
"{Approved  by  the  Office  of 
Management  and  Budge!  unde 
number  182G-0026I '. 


ntrc,! 


PART  327— SPECIAL  STUDIES 
PROGRAM 

11.  The  authorj'y  citdtiun  fur  part  32" 
continues  to  read  as  follows: 

Authority:  20  U.S  C   1418   iir-,ip-.s  o'bt-wiw 
iir.'pd 

§327.41    (Amended) 

12,  Section  32', 41  is  amended  b\ 
adding  at  the  end  of  the  section 
■'(.'\pproved  by  the  Office  of 
Management  and  Budget  under  cin!ro! 
numberl  820-00281'" 


PART  332— EDUCATIONAL  MEDIA 
RESEARCH.  PRODUCTION. 
DISTRIBUTION.  AND  TRAINING 

13  The  authority  citation  fnr  part  332 
continues  to  read  as  follows 

Authority  2lt  V  S  C  U.:]    1  452.  unless 
otherwise  noted. 

{>«  332.32  »nd  332.41     [  Amended! 

14  Sections  332.32  and  332  41  a-v 
amended  by  adding  at  the  end  of  each 

sec'ion  "|, Approved  b\'  the  Office  of 
Managem.ent  and  Budge!  under  control 
num.ber  1820-0028)". 

PART  333-TECHNOLOGY, 
EDUCATIONAL  MEDIA,  AND 
MATERIALS  FOR  INDIVIDUALS  WITH 
DISABILITIES  PROGRAM 

15.  The  authority  citation  for  part  333 
continues  to  read  as  follows: 

Authorit) :  2r.  I   S  (,  1  461-1462,  unless 

{.■^f.rv,':'-p  ncif'd. 

§333.31     [Amended] 

16  Sec'ion  333,31  is  am,ended  by 
adding  at  the  end  of  the  section 
'  ;  Approved  b>  the  Office  of 
Managem.ent  and  Budget  under  control 
numbeM820~0028j". 

PART  336— POSTSECONDARY 
EDUCATION  PROGRAMS  FOR 
INDIVIDUALS  WITH  DISABILITIES 

i:*.  The  authoriy  cnatinn  f;,^-  [i.i-t  338 
contin.,.es  to  read  as  folio- ws: 


Authority;  20  1   SC  14.M. 
otherwise  ro'ed 


unless 


S  338  41     1  Amended  1 

le  Section  338  41  is  amended  by 

4i-o  'A\  ti^f.  p"d  of  the  section 


••(Ap;- 
M.m.iv. 
iiuiriOf 


•I  Office  of 

;'  iliidget  under  control 


ii--<  •'.:(' 


PART  34&-STATE  GRANTS 
PRCXiRAM  FOR  TECHNOLOGY- 
RELATED  ASSISTANCE  FOR 
tNDSVIDUALS  WITH  DISABILITIES 

19.  The  authority  citaliun  fut  pari  345 
continues  to  read  as  follows: 

Authi.nt)   29  U.S.C.  2201-2271.  unless 
otherwise  noted. 

^;,  345,20,  345-21    345,3r345*C   345*', 
346  43,345*6     ;  Amended! 

.;,, ,   t,r:,  •  .-■:■-  ,w-'  :>!    ,'i45.21.  345.31. 
345  40  .i4>  4"    .v4,^  43,  and  345.46  are 
amended  by  removing  the  existing  OMB 
control  numbers  and  adding,  in  its  place. 
'•1820-0572". 

PART  3aO-SPECIAL  PROJECTS  AND 
DEMONSTRATIONS  FOR  PROVIDING 
SUPPORTED  EMPLOYMENT  SERVICES 
TO  INDIVIDUALS  WITH  SEVERE 
HANDICAPS  AND  TECHNICAL 
ASSISTANCE  PROJECTS 

21.  The  authority  citation  for  part  380 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  711(c)  and  777a(d). 

unless  otherwise  noted 

§j  380  11,  380  1 2.  380  1  3     !,  Amer>aed 

'22.  Sections  380.11,  380.12.  and  380.13 
are  amended  by  removing  the  existing 
OMB  control  number  and  adding,  in  its 
place.  "1820-0018 '. 
(FR  Doc.  92-8978  Filed  4-16-92;  8:45  amj 
B  ;.•.  IXC  coor  t'-KX-.-^"-  *t 
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Presidential  Documents 


Executive  Order  12801  of  Apnl  13    1992 

Barring  Overflight,  Takeoff,  and   Lancimji  r>f    \i,r(:j'<)ft   Fl\ui,ii,  tu 
or  from  Libya 


ty  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 

the  I'nited  States  of  America  indndinR  the  International  Emergency  Economic 


Bv  the  autho 


Powers  Ad  (50  U,S-C.  l~m,  t  ;  .s-.,  ;. 
1601,  p:  src  I.  section  1114  of  f^^e  Ft^a 


N',i      ::  i    !  mergencies  Act  (50  U.S.C. 

Av    ■        At  of  1958.  as  amended  (49 

r:  ti  d  N   t.o::s  1  articipation  Act  of  1945.  as 

!.  301  of  title  3  of  the  United  States  Code. 

Council  Resolutions  Nos.  731  of  January  21. 

ip.d  in  order  to  take  additional  steps  with 

t(  rrorism  and  the  na- 

i  .  f  January  7,  1986,  it 


f, 


U.S.C.  App..  1514),  section  5  of  the 
amended  (22  U.S.C.  287c),  and  s.-, 
in  view  of  U'ni*e(i  Nations  Secorit; 
1992,  and  748  of  March  31.  T-»*J2. 
respect  to  Libya's  continued  sujiporl  tor 
tional  emergency  declared  ;o  Fxei'o'jve  O 
■s  hereby  ordered  that; 

Section  1.  Except  to  the  extent  prfu'dtd  -n  -py  ' i'-ons.  orders,  directives. 

aiithonzations,  or  licenses  that  n-uu  h.-reafu o-  b.  .s^aro  pursuant  to  this  order. 
and  notwithstanding  the  exiM.aice  -d  any  -o'.ts  or  obligations  conferred  or 
imposed  by  any  intt'imationa)  a^re.-mi'n:  or  n-\.  contract  entered  into  or  any 
license  or  perm'it  granted  bfdore  th*'  i  ffective  uatc  uf  this  order,  the  granting  of 
permission  to  any  aircraft  ti,.  t.ike  off  from,  land  in.  or  overfly  the  United 
States,  if  the  aircn^ft.  as  part  of  the  same  *^,:ch*  o-  a^  a  continuation  of  that 
flight,  is  destined  to  bind  in  or  h-is  t  iken  off  from  Wie  ttjrritory  of  Libya,  is 
hereby  prohibited 

Sec.  2.  The  Secretary  of  the  Ire  >•-.)' v  m  consultation  with  the  Secretary  of 
Transportation,  is  herebv  aath^^nyr:!  to  •  .Ne  such  actions,  including  the 
promulgation  of  rules  and  resulatao-s  as  m.v  •:.>  n.  ■  essary  to  carry  out  the 
provisions  of  section  1  of  th-  oroer.  The  becrLO.;-)  of  the  Treasury  may 
red^legate  the  authon'v  sot  forth  ;n  this  order  to  oth,--  .^tfx-ers  in  the  Depart- 
ment of  the  Treasur\'  and  ma;  oonf.-r  .-r  impose  such  authority  upon  any  other 
officer  of  the  United  States,  with  the  ;  onsent  of  the  hpad  of  the  department  or 


agency  within  which  such  officer  is  se-\i: 
the  Federal  Covernm.ent  hereb>y  affec  't'A  a 
on  the  implementation  of  this  order  and  tc 
their  authority  to  carry  out  the  proxasion,'- 
sion  or  termination  of  licenses  or  lo'her  a; 
of  this  order. 


M:  «  \s  a'  vt  branch  agencies  of 
directed  to  consult  as  appropriate 
ike  n!l  necessary  measures  within 
f  ;:  a.  rder,  including  the  suspen- 
a  riza'o-s  In  effect  as  of  the  date 


lis 


ler 


Sec.   3.   Nothing   contained    i 

procedural  right  or  priulege  (..o-i  ..ir.v  -a- 
against  the  United  States,  its  agemaes  or 
emplovees- 

Sec.  4.  This  order  is  e! 


,.v.. .," 


ast 


afer  any  substantive   or 
]•     aganizatioa,   enforceable 
umentalities,  its  officers,  or  its 


rf. 


n   eastern  daylight  time,  April  15.  1992. 
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Sec.  5.  This  order  shall  be  transmitted  tu  ihe  Cungiess  and  published  m  the 
Federal  Register. 


C^ 


/J 


U\^ 


|FR  Doc.  92-9214 

Filed  4-16-92:  11:47  am) 

Billing  code  3195-01-M 


THE  WHITE  HOUSE, 
April  15.  1992 


Editorial  note:  For  the  President'B  letter  to  Congressional  leaders  .I'd  a  s'.itf  :t>  -m  h>  Fr*  ss 
Secretary  Fitzwater  on  these  sanctions,  see  issue  18  of  the  Weekly  Cc:rp,:ation  of  Presidential 
Documents. 
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184 1 1 797 

312 13244 

510 „. — 11682,  12711 

522 1271 1 

546 1271 1 

556 12711 

558 1 1 682.  1 27 1 2 

606 1 1 263.  1 2862 

812.._„ 12875 

Ptoo<m<vi  Rules: 

£      ™.  11277 

20 1 1277 

100 1 1277 

101 1 1277.  12773 

1 05 1 1 277 

130 1 1277 

314 13234 

601 1 3234 

821 12376 

1308 11447 

22  Cf'-' 
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.12774 


23  CF! 
771 


.12411 


18  CFR 

271 


jo^a 


24  CFR 

2w  i 12715 

203 12715 

234._ 1 271 5 

571 „ 1 1832 

576... 1 1429 

750 11263 

-- „..13592 

55 13592 

200 1 3592 

203....„ 1 3592 

204.... 1 3592 

812. 1 2686 

882 12686 

887 12686 

912 1 2686 

990 „ 11448 

25  CFft 

502..™ ; 1 2382 

215  CPR 

1 10992.  11440.  12208. 

12411,13019.13027 


20 1 1264 

25 ™ r ".  264 

31 13028 

35a 1 3028 

301 11264,  13028,  13035 

602 10992,  11264,  12208 

13028 
f*'opo9ed  Rules: 

Cn.  1 11277 

1. ™...11024,  12244,  13066. 

13676,  13660 

40 „ 1 3067 

49 1 3067 

Rfi2  11024 

26  CFS 

14 13320 

-"  12428 

29  CFR 

102 12876 

507 1 0989 

1613 1 1430 

1614 12634 

1910 12717 

2610 13040 

2622 13040 

2644 1 3041 

2676 11652  13042 

Proposed  Ruies- 

1 02 11452 

402 14244 

403 1 4244 

Ch.  XIV 11455 

1614 12663 

?*=''0  12666 

JO  CFR 

202 „ „ 1 3320 

206 12376.  13320 

207 13320 

700 12461 

916. 12717,  12718 

91 7 1 3043 

931 _ 12720 

935 ^2^23  12727 

943 1 3643 

950 1 2731 

Proposed  Rules: 

91"  ':'"5,  12776 

920 13680,  13682 

935 1 2777-1 2762 

936 12784 

938 12785 

944 13684 

948 12790 

3'  CFR 

316 14274 

332 1 4274 

342 14274 

351 14274 

352 ; 14274 

Proposed  Rules: 

3£~        12244 

U   CFR 

626 .;. 1 1366 

627 1 2604 

706 1 1266 

Proposed  Rules: 

312  12891 

619 11376 


110 11578 

117 11578,  11579.  12877, 

13321.  13644,  13645 
165 11431.  11683,  13413. 

13645 
Proposed  Rules; 

IOC 12266,  12557 

110 11455,12266  12557, 

12891 

115 12557 

117 11591.  11592.  11702 

13665.  13686 

1 64 1 2378 

1 65 „ _..  1 2266 

34  CFR 

222 12463 

309 14314 

3 1 5 14314 

324 „ 1 43 1 4 

326 14314 

327 143 '4 

332 14314 

338 14314 

345 14314 

380 14314 


35  CFR 

Proposed  Rutss: 


13067 


33  CFR 

100 


.11577 


38  CFR 

4 11352 

Proposed  Rules: 

36  13068 

39  CFR 

Proposed  Rules: 

111 11593,  12893.  13327 

40  CFR 

61 1 1686 

80 1 3046 

86 13046 

1 22 11394 

1 80 „ 1 0996 

27E 1 1 580 

600 13046 

761 1 3322 

Proposed  Rules: 

62 12791,  12901-12906. 

13498,  13687 

58 11458 

79 13168 

80 13220.  13416 

86 13220 

180 11056,  13069-13073 

455 1 2560 

600 1 3220 

763 ..„ „ „.  1 1364 

799 1 29C8 

41  CFR 

Proposed  Rules: 

Ch.  101 12286 

Ch.  105 12286 

Ch,  201 12286 

Ch.  301 12286 

Ch.  302 12286 

Ch.  303 12286 

Ch.  304 12286 

42  CFR 

59 ...„ „ 1 3046 

412 1 3046 
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.143'4 

. 1 43  1  4 
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44CFR 

1168" 
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11267 

13046 
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Note:  Nc  put-liC  bii'S  ivi-iic^ 
have  become  law  we^e 
received  by  ttie  Oi'ce  o'  f^e   ■ 
Federal  Registe-  to;  i^'C^uSion 
if^  todav  s  List  of  Public 

70 

72 

552 

11058 

11058 

11703 

Laws 

Last  Lis!  Apn!  16.  1W2 

47CFR 

2  

15 

22 

64 

'  11689, 

76 

90 

10999, 
12465. 

11689 

13047 

13646 

10998 

11000,  11432, 
12^33.  12734, 
13323   '3324 

11000 

11689 

• 

Propostd  Rulet; 

2 

73               110,58. 
12"93 
80 

12792 

11458    11459, 
.  '2'94,  13328 
11704 

s 

48CFR 

Ch.  2 13C48 

305 1 1689 

306 11689 

313 11689 

315 11689 

3 1 9 1 1689 

9900  14148 

9902  14148 

9903    14148 

9904  ....14148 

Propo»»cl  Rules: 

Cn.  5 12286 

31 11550 

42 11550 

225 1 1059 

231 11059 

242 11059 


49CFR 

383      13650 

671 13654 

Ch.  VI 13657 

1011 13048 

1152 13048 

PropotM  Bute*: 

350     13572 

355     13572 

396 13572 

571 12286    12269    12794 

S'2     12794 

1 00 1    1 1652 

1035  13688 


SOCFR 

17 ^ 13657 

301 12878 

380 13049 

642    1 1 582 

646  11137 

663             "1271,  12212    13661 
6'2             112"2    11274,  11433 
e^S                           11433,12213 
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17 11459 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Reguiations  (CFR) 

GUIDE.  fevist-H  'Hruian,'  1,  1981 
SUPPLEMENT   Kev;.e.i  laruarv  1,  Y-^il 


The  GUIDE  ana  the  SUPPLEMEXT  should 
be  used  together.  This  useful  reference  ton'. 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkpoping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (11  what  records  must  be  kept,  (2)  v.ho  must 
keep  th-rn.  and  (1'  how  long  the>'  rr,u3\  be  kept 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CfTJE  OF  FEDERAL  REGULMIONS 
(CFR)  fur  uniformity  of  citation  and  easy 
reference  to  the  source  document 

Compiled  by  the  Office  of  the  Federd 
Register,  Nation,*'  Ar::hrvps  and  Records 
Administration. 


^  :;  enntendent  of  Documents  I-ubli'  ations  Order  Form 

6788 
^    1  tS    please  send  me  the  following: 


Charge  your  order. 
It's  Easy! 


To  fax  your  orders  (202)  5L2-2250 

.t::NTS  IN  TE!E  CFR 


.copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUI 
S/N  069-000-00020-7  at  $12,00  each. 
_copies  of  the  1991  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-00i>  000  i8  0  at  $1  50  each 


The  total  cost  of  my  order  is  $. 


p<'i<;tage  and  handling  and  are  subject  to  change. 


..  International  customers  please  add  25%.  Prices  m^ude  regular  drrresiic 


(Compa.n>  or  Personal  Name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

'  ^T'Cc't    dJO  '  -^  iS/ 

C:-.    :>:^:::    ZiP  Code) 

'Ijt~-.:- c  -"  f-e  including  area  code) 

!?-...:, 'a>c'  1  !'■  Icr  No.) 

YES    NO 

Mjy  »■«  nuike  vour  namr  address  a^aibntt  lu  '>f:»-r  rrijn-'Pi?l     I    I     I 


Please  t  hfwi^e  Mtthod  of  Payment: 

I I  Check  FV.abic  to  the  Superintendent  of  Dccumen-.'N 

LJ  GPO  Deposit  A.c  "unt         i__I 


VISA  < 

v  MasterCard  Account 

:•;••-■       I       ;;'     -                   '     I       I 

:,:,!;:     i     i     i     ;                    '     ; 

(Creiiit  :a.-d  eipirauon  date) 

Thank  you  for 

your  order! 

(Authorizing  Signacurc 

Mail  To:     Nc-a  Orders.  Superintendent  of  Documents 
PO.  Box  J71954,  Pittsburgh,  PA  15250-7954 
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by  the  Office  oi  '.he  Federal  Register,  National  Archives  and 
Records  Admin stration.  Washington.  DC  20408,  under  the 
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WdsrmH'on,  DC  20+:: 

T>,e  Federal  Rexister  :>rovides  a  uniform  system  for  making 
ava  iabie  !3  '.'"  p  .:;    :  regulations  and  legal  notices  issued  by 
Federa,  a2enc:es    T^.-ie  include  Presidential  proclamations  and 
Execu'ive  OrafTs  =ir:  Federal  agency  documents  having  general 
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T-.e  Federal  Re^ster  will  be  furnished  by  mail  to  subscribers 
for  S3+J  per  year  m  paper  form;  $195  per  year  in  microfiche 
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for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person   who  us<?s   (he  federal  Register  and  Coae   of 
Federal  Regulations 

WHO:       The  Office  of  the  Federal  Reijister 

rtHAT:     Free  public  briefings  (approximately   3  hours i  to  p'cseri 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  pubbc's  role  m   the  development 
of  regulations. 

2.  The  relationship  between  the   Federni  Rcsister  and 
Code  of  Federal  Regula'ion.* 

3.  The  important  elements  of  typica!   FpHp'^I   RcKister 
documents. 

4.  An  introduction  t.i  ihp  f;-iair.a  d-.'h  of  the  FR  CFF 
system. 

WHY:       To  provide  the  public  with  access   to   information  ne(:e<*sa-\ 
to  research  Federal  agency  regulations  which  direct!)   affn" 
them.  There  will  be  no  discussion  of  specific  agency 
regulations. 


i-»liLN: 
\HERE; 
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Room  1612, 
Federal  Building, 
1520  Market  Street. 
St.  Louis,  MO 
noNS:   Call  the  Federal  Infonnation  Center 
St.  Louis:  1-800-3(36-2998 
Missouri  (outside  St    Louis  1    l-*liv"35--f4'>i^ 


SUBSCRIPTIONS  AND  COPIES 


PLBLJC 
Subscriptions. 
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Magnetic  tapes  512-2235 

Problems  with  public  single  copies  512-2457 
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ACTION 
NOTICES 

Grants  and  cocifuTat've  agretMr.ents;  a\  ;jua[':i,i!\    etc.; 
Special  voiuntper  prri^rsms — 
Dnig  a  i!;  a  nee.  14380 

Agency  for  Health  Care  Polkry  and  Research 

NOTICES 

Clinical  prrt(  tu.e  guult-l.r.t'S  dev  elopmcnt 

Acute  pain  manajjpmt'nt:  operative  or  niediL.al  prucecluref* 
and  tf^-yma.  1440il 

Agricultural  Stabilization  and  Conservation  Service 

RULES 

Farm  niarK('t>ng  quc'^ip.  hcn\i^f-  csii(i!ment8,  and  piHluctian 
adjustments: 

Food.  AjjricuiSure,  C(,)nser\'Ht:on,  and  T:d;:(>  .-Xct 
Anif'r.JmfT'is  of  1^91    iripier:u::;;j;::jn,  14456    ^ 

Agriculture  Department 

See  Agricultural  Stabilization  a:-d  Conservation  S.^nire 
See  Commodity  Credi!  Cnrporatsra 
See  Forest  Servu  e 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administration 

NOTICES 

Grants  and  cooperative  agreements,  avaiiabihty    et::.' 
Child  and  adolescent  service  system  pr,'>j',i::;,  1 54(11 
Substance  3b'i''P  treatn>Tt  r-apantv  exp.'-n-^.Oin  p'-osrani- 
14407 

Civil  Rights  Commission 

NOTICES 

Mt-f'tmss,  S,.nshine  Ac;    ^'A■^'^2 
Coast  Guard 

NOTICES 

Committees:  es'ahlis.Tment,  rt-newai.  ttTt: 
Pi-mi, e  WiiSam  Sound  Rft:;,"n,il  Citizr:; 
Couricii.  144+0 
L,(.'-on-C.  Omega  Status  Mad  A,,:-. ■s.„!rv  st 

s'n".:>  information:  disconiinua.-ire    i4-;41 

0:-,s;ar;;za!ion,  functions,  and  authority  deiriidt:ons. 

Atlantic  ,Arpi  I,o'.,in4':  staff:  relocati^'in,  14441 

Commerce  Department 

See  IniKrnational  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administratiun 

NOTICES 

Agency  infonnatiun  ooiiection  aclivmes  undei  0MB  reM^w 
14384 

Committee  for  the  tmptementation  ol  Textile  Agreements 

NOTICES 

Cotton,  wooi  and  man  made  iextiies. 
Costa  Rica.  14388 
Sn  Lanka.  14390 
Taiwan,  14390 

Commodity  Credit  Corporation 

RULES 

l.oan  dn,J  purchase  p-ngrams. 
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Feed  grains  (1992  crop);  acreage  reduction.  14325 
Food,  Agriculture.  Conservation,  and  Trade  Act 
Amendments  of  1991;  implementation,  14456 
Upland  and  extra  long  staple  cotton  programs  and  upland 

cotton  marketing  ceiiificate  provisions,  14328 

Commodity  Futures  "I'raO'rsg  Co'T^issioa 

NOTICES 

.Meetings: 
CFTC-State  Cooperation  Advisory  Committee,  14392 

Defense  Department 
See  Navy  Department 

Oelense  Nuclear  Facilities  S-afefy  Board 

NOTICES 

M.--    :.s   Sunshine  Act.  144,'^2 

Employment  a-^d  Training  Admc"nstra"o"i 

NOTICES 

Adjustment  assistance: 

Hastincs  Manufacturing  Co.  et  al.,  14434 

Energy  Department 

'   F    :         ;•■>•>  kegulatory  Commission 

NOTICES 

Ni'  ,r  1,  X   -  I    ;      t,)*ion  and  importaliori; 
Coenerv'v  V      lu     ^   Inc^  14396 
Nationa,  L.c.i,  Kta^urces  Limited  Partnership,  14396 
Phillips  Gas  Marketing  Co.,  14396 

Environmental  ProteC'ion  Agency 

PROPOSED  RULES 

Tox;l  SLlJblanLLs: 
Testing  requirements — 
Chioroethane,  eta  (drinking  water  contaminants).  14371 

MOTICES 

Committees;  estabhshment,  renewal,  termination,  etc.: 

Mininc  Wastes  Policv  Dialocue  Committee,  14397 

Executive  Office  of  the  Prrssde^t 

■  f  Presidential  Document?. 
See  Trade  Representative,  Otlice  of  United  States 

Fede'jl  Aviation  Adr-niriistraflon 

RULES 

Air  traffic  operating  and  flight  rules: 
Flights  between  United  States  and  Libya;  prohibition 
(SFAR  No.  65),  14472 

PROPOSED  RULES 

.■\.: vvjr'.;..:.tbh  u.rectives: 
Airbus  Industrie.  14366 
"^AAH  Scania.  14368 

NOTICES 

Meetings: 

Aviation  Rulemaking  Advisory  Committee,  14441 
f  issenger  facility  charges;  applications,  etc.: 

Metropolitan  Oakland  International  Airport,  CA,  14442 

San  lose  International  Airport  CA,  14442 

Federal  Deposit  Insurance  Corpo^'alion 

NOTICES 

Coailcii  Hcirr.L:  Improvement  Act:  property  avaiiabihty: 
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Comanche  TraU  Tract.  TX.  14397 

Federal  Energy  Beguiato'y  Co~t  ss:0' 

E?*^mc  rate  small  power  production,  and  interlocking 
directorate  filings,  etc.: 
Consumers  Power  Co.  et  al..  14392 

Natural  gas  certificate  filings: 
United  Gas  Pipe  Line  Co.  et  al..  14393 

Applications,  hearings,  determinations,  etc.: 
Eastern  Shore  Natural  Gas  Co..  14395 
East  Tennessee  Natural  Gas  Co..  14395 
Tennessee  Gas  Pipeline  Co..  14395 
Transcontinental  Gas  Pipe  Line  Corp..  14396 

Federal  Maritin^e  Co'^-^ss  c- 

NC'^CES 

Cas-aity  and  nonperformance  certificates: 

Transocean  Cruise  Line.  14397 

Transocean  Cruise  Line  et  al.  14397 
Complaints  filed: 

Transportation  Sen'ices.  Inc..  et  al..  14398 

Federal  Reserve  Syste- 

PRCPOSf  D  RULES 

s  .  ,  -v  -her  banks  and  bank  holding  companies 
(Regulations  H  and  Y): 
C3:^-'=!'  adequacy  guidelines.  14362 

NCKES 

-\ipl:ca::ons.  hearings,  determinations,  etc.: 
"^Concord  EFS,  Inc.,  14398 
Credit  Populaire  D'.Mgerie  et  al..  14398 
First  Interstate  Overseas  Investment.  Inc..  14399 
Matherlv.  Jack  R..  et  al.  14399 


Financial  Managemer 
See  Fiscal  Service 


Sc 


•ce 


Fiscai  Service 

NO^'CES  ,  1        J 

S-.-Lty  companies  acceptable  on  Federal  bonds: 
Colonial  American  Casualty  &  Surety  Co..  14451 

Fish  and  Wildlife  Serv  ce 

PROPOSED  «UL£S 

Enaangertvl  aau  tlireatened  species: 
Findings  on  petitions,  etc..  14378 
Grizzly  bear.  14372.  14378 
Pima  pineapple  cactus,  14374 

NOTICES 

F  nv.ro.imental  statements;  availability,  etc.: 
Me.xican  wolves;  experimental  reintroduction  Into 
suitable  habitat.  AZ  and  NM,  14427 
Marine  mammal  permit  applications.  14431 

Food  and  Drug  Adrr-'r,;,5traVon 

RULES 

Administrative  practice  ana  procedure: 
Advisory  committees — 
Clarifying  amendment.  14350 

NOTICES 

!■  ,~^a"  ;:-ui3  ,  . 

Patent  extension:  regulatory  review  period 
determinations — 
Penetrex,  14418  i 

Meetings; 

Advisory  committees,  panels,  etc.,  14419 


Fo.-esl  Sf—-'ce  ; 

NOTICES 

Environmental  statements;  availability,  etc 
Eldorado  National  Forest.  CA.  14382 
Uncompahgre  and  Gunnison  National  Forests.  CO,  14383 

Meetings: 
Grand  Island  Advisory  Commissior.   14JK. 

neaitn  ar.d  Human  Services  Department 

See  Agency  for  Health  Care  Policv  ar.d  Rese  ,rch 

See  Alcohol  Drug  Abuse,  and  NU  "-u  Heait/, 

Administration 
See  Food  and  Drug  Administration 
See  Indian  Health  Service 

NOTICES  J    .        . 

Organization,  fimctions.  and  auth. -. ty  de:t=ga.:onb 
Administrator.  Health  Care  Finn- nns  .\dministration. 
14420 
M  ,..s  -'g  and  Urban  Development  Department 

Agency  information  collection  activities  'uio-  OVffi  ''■'  -'■^ 
14424 

<-.ii:3^  A'fairs  Bureau 

Meetings:  , , ..  >> 

Tribal  consultation  on  Indian  eciac  af.on  topics.  ^^ yJ 

Tribal-State  Compacts  approval;  Class  III  (casmo)  gambling. 
Lac  Courte  Oreilles  Band  o^  L,,kp  Su:>enor  Cr-pp'^-" 
Indians,  VM  14470 

India"  Health  Servica 

Grants' and  cooperative  agreements;  availability  etc.: 
Health  professions  preparatory  and  pregradua.o 
scholarship  programs,  14422 

inier:or  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  Reclamation  Bureau  r>(r,r^ 

S^p  Surface  Mining  Reclamation  and  Enforcement  Office 

Internat  Revenue  Service 

PROPOSED  RULES 

Income  taxes;  .      , -orq 

Real  estate  mortgage  investment  conduits,  14369 

Hearing.  14371 

Irnenaf-or.ai  Trade  Administration 
NOTICES 

'lilghSSitv  ravon  filament  yam  from  Germ.any.  14.85 
Industrial  bells  and  components  and  parts,  cured  or 
uncured.  from — 
Italy,  14385  ,       „ 

Tubeless  steel  disc  wheels  frorr.  Brazh.  14  «« 
Applications,  hearings,  determinations.  Ptc^_^ 
Pennsylvania  State  University  et  al,  1438/ 
University  of — 

New  Hampshire,  14387 
Vanderbilt  School  of  Medicine  e'  al-  U.J8" 

ir'ternationai  Trade  Commission 

Import  inve3iigatK)ns; 
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H'i;^roilf>d  lead  and  r!:sr:.j!h  t  t;:;,H,'."  s'.cfl  prodjtts  from 
Bn^zil  e*  a!  ,  14431 

Justice  Department 

NOTICES 

Poiiution  coritroi:  consent  judgments: 

Apache  Energy  a  Mineral  Co.  et  al,,  144:12 
Mf^M  Contractors.  Inc  .  pt  al..  14433 
Smuggler-Dij-an'  N?:n-jj  Cu-p   ^'•  al.,  14433 

Labor  Department 

Sec  Employment  and  Training  Administratioil 
See  Occupational  Safely  and  Health  Administration 
See  Pension  and  Welfa-e  B'-nefits  .Administration 
NOTICES 
Meetings: 
Trade  Negotiations  and  Trade  Policy  Labor  Ad%isory 
Cnmniittpe.  14434 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands; 

Nevada, 14426 
Meetings 

PnneviUe  District  Grazing  Advisory  Board,  14427 

YurTia  District  Advisory  Council,  14427 

Legal  Services  Corporation 

NOTICES 

Mcetinj^s,  Sunshine  Act,  14452 
Maritime  Administration 

RULES 

Marine  tiul:  in,urance;  eligibility  criteria  for  foreign 

underAnters,  14358 

Merit  Systems  Protection  Board 

NOTICES 

Meetings;  Sunshine  AcL  14452 

National  Commission  on  Judicial  Discipline  and  Removal 

NOTICES 

tiearings,  144. r 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

.■\!!,;ntic  swordfish,  14361 

National  Science  Foundation 

NOTICES 

Meetings: 
Atmospheric  Sciences  Spec;.-!  F.rr-.ph.i'-is  Panel,  1443d 
Chemistry  Special  Emphasis  i'anei   144:>ii 
Materials  Research  -Advison,  Committee,  14438 
Mathematical  Sciences  .'Xdvisory  Committee.  ;44.i8 

Meetings"  SLinshme  A;!,  14452 

Navy  Department 

RUUS 

.Navigation,  C^OlilE.CS  compii.in.e  exemptions: 
Large  Harbor  Tug  \TB  "57,  143,56 
USS  George  Washington,  14355 

Nuclear  Regulatory  Commission 

NOTICES 

.•Xge-iry  mforma'ion  collection  activities  unde'  ON^Il  -t'.CA 
1443.9 


Petitions  Director's  decisions: 

Public  Service  Co.  of  New  Hampshire  et  al,  14439 
Applications,  hearings,  determinations,  etc.: 

Public  Service  Electric  &  Gas  Co.  et  al.,  14439 

Occupational  Safety  a^^d  Health  Admin!st''a*iOfi 

NOTICES 

Stale  pians;  standards  approval,  etc.: 
California,  14435 

Office  of  United  States  Trade  R  jpresentatcvc 
See  Trade  Representative,  Office  of  United  States 

Pension  and  Welfare  Be-^efits  Admnntstration 
NOTICES 

Plan  administrators;  failure  to  file  timely  Form  5500  annual 
reports:  civil  penalties,  14436 

Personnel  Management  Ottice 

RULES 

.Acquisition  regulations: 

Health  benefits.  Federal  employees:  premium  payments 
on  letter  of  credit  basis,  14323 
Health  benefits.  Federal  employees: 

Letter  of  credit  provisions,  14358 

Postal  Service 

RULES 

I)    Tu  Stic  Mail  Manual: 
Matter  eligible  for  second-class  rates;  provisions.  14357 

Presidential  Docurnents 

fJECUTIVE  OWOtRS 

I  race 
Byelarus,  Kvrgyzstan,  and  Russian  Federation;  waiver  of 
Trade  Act  of  1974  (EO  12802),  14321 

Public  Health  Service 

.bcL  .Ifrc:;..;,  1^:  lic;i...i  Care  Pohcy  and  Research 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration 
See  Food  and  Drug  Administration 
See  Indian  Health  Service 

Reclamation  Bureau 

NOTICES 

\;.'.',ngs: 
Trinity  River  Basin  Fish  and  Wildlife  Task  Force.  14427 

Saint  Lawrence  Sea^^ay  ;:)eveic;p'->pnt  Ccpo'ation 

NOTICES 

M''f''!ngs:  • 

Advisory  Board.  14443 

SPC'-fi-ies  and  Exchange  Corn"-,ssK.)n 

NOTICES 

\'   I  ■     c-    Sunshine  Act.  14452 

Surface  Mining  Reciamation  and  En'orcer^e'ci  O-f^ic, c 

HULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Indiana,  14350 

Tennessee  Valley  Authority 

NOTICES 

.Mcf..:.gs.  Sunshine  AcL  14452 
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Textile  Agreements  Imptementatton  Ccww"Tiee 
>  •  C!)"imifle*'  lot  -r-'  (~>:,^r-v*', >■:■!• 
Agreements 


T    vHle 


Trinfi  Supe*-visio^  CH^tce 

RULES 

F-i.  •  ce  and  procedure: 
Applications  restructuring.  14329 

Trade  Rep'-esentative,  Ot-^ice  of  b^'e':?  S-v.»<: 

MOTXES 

I  -f ;  :  '-'j^V  prarupft.  petrtions»  etc.: 
Canada:  beer  importation,  provincial  practices.  14440 

Transportation  Department 

>"  e  Coast  Gaarti 

^t'e  Federal  Aviation  Administration 

See  Maritime  Administration 

See  Saint  Lawrence  Seaway  Devriopment  CorpwaHon 


Treasury  Department  . 

.See  r;scaj  ,>-r.'',c»-  I 

See  Internal  Revenue  Service 
■^  -'  Th';ff  SuDervision  Office 

N01CES  .       ^.  m 

Agency  information  collection  acti\'itie8  under  OVIB  review. 

14443 
^.    •■  1  T-"asury:  i 

[,..\->^~  ;s''-'P5    t  Vi'W  1 


Separate  Parts  'n  This  tssue 

Part  U  . 

I  •  :    .-r^ent  of  Agricuiture.  Agricultural  Stabilirabon  and 

Conservation  Service  and  Commodity  Credit 

C   -^oration.  14456 


Part  11 


Department  of  the  Interior.  Bureau  of  Indian  Affairs,  14468 


Part  IV 


Department  of  the  Interior.  Bureau  of  Indian  Affairs.  14470 

Part  V 

Department  of  Transportation.  Federal  Aviation 
Acknifti»»ration.  14472 


Reader  Atds 

A'.  1;      n-     nformation.  including  a  list  of  public 
\l.ss.  •eitpnone  numbers,  and  fmding  aids,  appea« 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Title  3— 

Executive  Order  12802  of  Apn!  Ifi,  1%'" 

The  President 

Waiver    Under    tire    Trade    Act    of    19"'4    With    Resppi  1    tn    th*' 

Republic    of    Byelarus,    the    Republic    of    Kyrgyzblan,    aiid    Liie 

Russian  Federation 

l]\  the  Huihonty  v«  stt  i  .n  nit  at,  i'resident  by  the  Constitution  and  the  laws  of 

!hp  IrrJed  Stales  ;  f  America,  including  section  402(c)(2)  of  the  Trade  Act  of 

1974   as  amended  (Act  1    19  ISC   :4i:fc)(2)),  which  continues  to  apply  to 

the  Repiiblic  of  Byelarus,  the  Repub/ 
•ion  pursuant  to  section  402fd)  of  thi 
Congress  required  by  st  ( ti;;:  402(c)(2)  of  the  Act,  I  hereby  waive  the  applica- 
tion of  sections  402ia)  and  4():i!''  of  !h>-  Ai  f  with  respect  to  the  Republic  of 
Byelarus,  the  Republic  of  kyrg}zsLa:i.  a::a  :nt  Russian  Federation. 


f  K\rpv7stan,  and  the  Russian  Federa- 
A  '    .10  r    ving  made  the  report  to  the 


■^.    .,    ,.-■'/ 


L -■<  „.■<--  -\     

"f — 


|H<  l)...c  y2-o»:-9 

Biiiiilg   (  r-.i*'    'O^Vh)1-M 


THE  WHITE  flOCSF 


VOL 


5  7 


ISS 


19  92 


UMI 


14S23 


Rules  and  Regulations 


Ffxlerai    R»Tnster 
Vol.  57,  No.  76 
Monday.  April  20,  1982 


Th«s  secton  of  the   FEDERAL   REGISTER 
contama   rsgirtatory  documents   ^,^vtng 
generaJ  appUcab»lity  and  legal  effect   most 
ol  which  are  keyed  to  arxj  codified  in 
the  Code  of  Federal   Regulations,   which  is 
published  under  50  titles  pursuant  to  44 
use     1510 

The  Code  o<  Federal   Regulations  s  sold 
by   the  SupenntervJent  of   Documents. 
Pnces  of  new  books  are  listed  in  the 
first   FEDERAL   REGiSTER    issue   of   each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 

RIN  3206-AE68 

Federal  Employees  Health  Benefits 
Program:  Letter  of  Credit  Provisions 

AQENCV:  Office  of  Personnel 
Management. 

ACTIOH:  Interim  rule  with  request  for 
comments. 

summary:  The  Office  of  Personnel 
Management  (0PM]  is  issuing  interim 
regulations  that  reflect  a  revised  system 
of  making  recurring  premium  payments 
to  experience-rated  Federal  Employees 
Health  Benefits  (FEHB)  Program  carriers 
on  a  letter  of  credit  [LOG]  basis; 
implement  section  7002(b)  of  Public  Law 
101-508,  the  Omnibus  Budget 
Reconciliation  Act  of  1990  which 
specifies  that,  to  the  maximum  extent 
practicable,  payments  to  FEHB  plans 
participating  in  an  LOG  arrangement 
shall  be  made  on  a  checks-presented 
basis;  relocate  the  regulations  on 
minimum  standards  for  health  benefit 
carriers  at  5  CFR  890.202  to  the 
Contractor  Quahfications  section  at  48 
CFR  1609.70;  and  relocate  the 
regulations  on  recurring  premium 
payments  to  earners  at  5  CFR  890.505  to 
the  Contract  Financing  section  a!  48 
CFR  1632.170. 

DATES:  Interim  rule  effective  May  20. 
1992.  Comments  must  be  recei\  ed  on  or 
before  June  19. 1992. 

ADDRESSES:  Written  comments  may  be 
sent  to  Andrea  S.  Minniear,  Assistant 
Director  for  Retirement  and  Insurance 
Policy,  Retirement  and  Insurance  Group, 
Office  of  Persomiel  Management.  P  O 
Box  57,  Washington.  DC  20044,  or 
delivered  to  0PM,  room  4351.  1900  E 
Street  NW..  Washington.  DC. 


FOR  RWTMER  tNFORMATtON  CONTACT: 

Abby  L.  Block,  (202)  606-0191 

Sl'POLEMEWTABY  INFORMATION:  Or 
September  6, 1988.  0PM  published 
interim  regulations  in  the  Federal 
Register  (53  FR  34305  and  53  FR  34320) 
and  on  December  23,  1988,  finni 
regulations  in  the  Federal  Register  (53 
FR  51741  and  53  FR  51781)  tha?  requirf  d 
the  use  of  letter  of  credit  [LOCI 
anangementa  for  Federal  Employees 
Health  Benefits  (FEHB)  Program 
pajTnents  to  certain  experience-rated 
carriers. 

When  the  LOG  arrangement'-  wi  re 
first  established,  payments  frcm  the 
LOG  accounts  to  the  earners  were  made 
through  a  Department  of  the  T'easun,' 
system,  the  Treasury  Financiai 
Communications  Svstem — letter  of 
Credit  (TFGS-LOC)  The  nrS-L.OC 
was  phased  out  by  Treapur\  and 
replaced  for  the  FEHB  Program  m  early 
1991  with  a  system  developed  hy  0PM 
and  operated  accordmg  to  guidelines 
issued  by  0PM. 

On  November  5,  1990,  Public  Law  101- 
.%8  was  enacted.  Section  7002'b)  of 
Public  Law  101-508,  requires  that 
payments  from  the  Employees  Health 
Benefits  Fund  to  a  plan  pa.flicipatmg  \n 
an  LOC  arrangement  shall  be  made,  to 
the  maximum  extent  precticablp,  on  a 
checks-presented  basis. 

This  new  payment  requirt'TUT.t 
became  effective  for  contract  years 
beginning  on  or  after  [anuary  1. 1991. 
Currently.  0PM  regulations  allow 
payments  form  LOG  accounts  to  be 
made  on  a  checks-presented  basis 
(formerly  called  the  checks  paid 
technique  but  now  called  checks- 
presented  to  conform  with  the 
designation  in  the  law;  the  two  terms 
have  an  identical  meaning),  the  delay  of 
drawdown  technique,  or  both. 

This  intenm  regulation  amend.s  the 
section  of  the  FTIHB  regulations  dcfi.n.ng 
letter  of  credit  arrangements  tu  s;a!r 
that  the  definition  is  located  in  48  GFK 
1602.170-9.  In  the  accompanying 
regulation  amending  title  48  of  the  CF'R 
the  definition  is  amended  to  remove  the 
citation  of  Department  of  the  Treasury 
regulations  because  the  Department  of 
the  Treasurj'  no  longer  processes  LOC 
transactions.  LOG  accounts  for  the 
FEHB  Program  are  now  administered 
through  a  system  developed  b>  0P\< 
and  operated  according  to  guidel.nes 
issued  by  OPM. 


This  interim  regulation  amends  the 
section  of  the  FEHB  regulations  on 
reserves  (S  890.503)  by: 

•  Making  it  clear  that  mos'.  .'c^c^ves 
of  experieru  e  rdtt  d  earners  are  now 
held  in  the  t  .^r'.t  -t,  LOG  .iccounts  and 
not  by  the  L-irrirrh 

•  Incorporating  LOC  accounts  into  the 
procedures  for  transferring  funds 
between  the  contingency  reserve  and 
earner  reserves;  and 

•  Removing  Instructions  for 
determining  pavments  to  and  from  the 
contingency  reserve  for  an  experience- 
rated  carrif  r  with  more  than  50  percent 
of  its  enrollees  stationed  outside  the 
United  States.  These  instructions  are  no 
longer  utihzed. 

In  addition,  this  interim  regulation 
'-elocates  two  sections  from  title  5  of  the 
Code  of  Federal  Regulationfs  ' '  FH   to 
title  4fl  chapter  16  of  the  CFK  whrre  they 
more  appropriatt-:!,  tH-ions  Section 
890,202,  the  sectiii  m  minimum 
standards  for  ht  bm.^i  [.enefits  carriers  is 
moved  uncaiKi  1  ►  ^  ept  for 
adjustmenti  m  i-ugu*<i*.ory  citations,  to  46 
CFR  1609.70.  Section  890.505.  the  section 
on  recurring  premium  payments  to 
carriers,  is  removed  from  title  5  of  the 
r}~R  and  rr.i'.vf.:  •,■   M-  CFR  1632.170.  In 
iuiiMion,  in;s  SLct.jii  ib  amended  to: 

•  Kf  :r.i  \  t  the  minimum  amount  of 
annual  payments  an  experience-rated 
plan  must  receive  in  order  to  be  paid  on 
an  LOC  basis.  Previously,  in  order  to 
comply  with  Treasury  regulations,  only 
experience-rated  plans  that  received  a 
total  of  $120,000  or  more  during  the 
contract  year  were  paid  on  an  LOC 
basis.  Now,  all  experience-rated  plans 
wi'l  receive  payments  on  an  LOC  basis; 

•  Remove  from  regidation  the 
reference  to  the  ability  of  underwriters 
to  make  drawdowns  from  carriers"  LOC 
accounts.  OPM  guidelines  allow  a 
carrier  to  delegate  its  authority  to  make 
drawdowns  from  its  LOC  account  to  the 
underwriter  of  its  plan; 

•  Remove  from  reRulation  the  limit  on 
the  nu'^'it'cr  i,,if  drtiwdnwn'i  per  day  from 
an  LOC  account  ano  ;tie  specifications 
regarding  the  time  of  iinv  the  requests 
for  drawdown*  rr^ist  >•>■  ;  -^'sented  to  the 
Department  of  tnp  Irfhsi:^>  The  Imiit 
on.  and  timing  of.  drawdowns  now  will 
be  specified  in  guidelines  issued  by 
(WW 

'  Remove  OPKTs  authority  to  grant 
io  t  Kception  to  the  effective  date  of  the 
LOC  payment  arranKf  ment  because  this 
authority  is  no  lunger  necessary;  and 
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•  I.T/r-lerrient  section  7002(b)  of  Public 
Law  101-508  by  providing  that 
drawdowns  from  LOC  accounts  will  be 
made,  where  practicable,  on  the 
•checks-presented"  basis.  OPM  may 
waive  the  requirement  that  drawdowns 
be  made  on  the  checks-presented  basis 
and  allow  the  plan  to  adopt  an 
alternative  drawdowns  methodology. 
subject  to  OPM  approval.  In  order  to 
receive  a  waiver,  a  carrier  must 
demonstrate  to  OPMs  satisfaction  that 
the  restriction  of  LOC  disbursements  to 
a  checks-presented  basis  is  clearly  and 
3  g.-.ificantly  detrimental  to  the 
operation  of  the  plan. 

.\r.  mter.m  regulation  amending  48 
CFK  chapter  16  to  conform  to  the  LOC 
paymen!  arrangement  for  FEHB  Program 
contracts  is  published  elsewhere  in  this 
iss:e  of  the  Federal  Register 

Waiver  of  Notice  of  Proposed 
Rulemaking 

F^-.rsjant  to  section  553(b)(3)(B)  of  title 
5  of  the  U.S.  Code.  1  find  that  good  cause 
exis's  for  waiving  the  general  notice  of 
proposed  ralemak.ng.  This  notice  is 
be-.ns  waived  because:  (1)  The  change  in 
LOC  drawdowT.s  cited  in  this  regulation 
was  contained  in  Public  Law  101-508 
and  has  been  in  effect  since  January  1. 
1991;  and  (2]  the  revised  LOC  system 
cited  in  this  regxiiation  has  been 
operating  since  early  1991.  This 
regijlation  is  effective  30  days  after 
publication  so  that  OPM  regulations  will 
conform  with  the  current  LOC  system 
and  the  law  as  recently  amended. 

E  O  12291  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  iCb) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibihty  \cX 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  primarily  affect  the 
administrative  procedures  used  by  OPM 
and  FEHB  plans. 

List  of  Subjects  in  5  CFR  Part  690 

Administrative  practice  and 
procedure.  Government  employees. 
Health  facilities.  Health  insurance, 
Health  professions.  Hostages.  Reporting 
and  recordkeeping  requirements. 
Re'irement. 

U.S.  Office  of  Personnel  Management 

Consj'anr*  Berry  Newsman. 

Accordingly,  OPM  is  amending  5  CFR 
Part  890  as  followg: 


PART  890— FEDERAL  EMPLOYEES 

HEALTH  BENEFITS  PROGRAM 

1.  ine  autnority  citauun  for  part  890  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  8913;  }  890.803  also 
issued  under  50  U.S.C.  403p.  22  U.S.C.  4069c 
and  40e8c-l:  Subpart  L  also  issued  under  sec 
599C  of  Pub.  L.  101-513, 104  Stat.  2064. 

2.  In  5  890.101.  the  definition  for  letter 
of  credit  in  paragraph  (a)  is  revised  to 
read  as  follows: 
§890.101     r>efi"itions  time  comDutations 

(a)*   • 

Letter  of  credit  is  defined  in  48  CFR 

1602.170-9, 

.         •         •         •         • 

3.  Section  890.202  is  revised  to  read  as 
follows 

;  890. 2C2     Mtnimu^"  utanca^ds  for  health 
Denet:tj  careers 

The  minimum  standards  for  health 
benefits  carriers  for  the  FEHB  Program 
shall  be  those  contained  in  48  CFR 
subpart  1609.70. 

5  890  204    [Amended] 

4  in  §  890204,  paragraph  (a)  is 
amended  by  removing  ■■5§  890.201  and 
890.202  of  this  part"  and  replacing  it 
with  "5  890.201  of  this  part  and  48  CFR 
subpart  1609.70". 

5.  In  5  890.503: 

a.  Paragraph  (c)(3)  is  revised; 

b.  Paragraph  (c)(4)  is  removed; 

c.  Paragraph  (c)(5)  is  redesignated  as 
paragraph  (c)(4); 

d.  Paragraph  (c)(6)  is  redesignated  as 
paragraph  (c)(5)  and  amended  by 
removing  "(c)(5)"  in  the  first  sentence 
and  replacing  it  with  "(c)(4)".  removing 
"(6)"  in  the  fourth  sentence  and 
replacing  it  with  "(5)".  and  adding  a  new 
sentence  at  the  end  of  the  paragraph  as 
set  out  below: 

§690  503     Rwaerves. 
•  • 

(c)  *  *  • 

(3)  OPM/carrier  resen-e  transfers. 

The  target  level  for  total  reserves  of  an 

experience-rated  plan  is  3Vs  times  an 

amount  equal  to  the  sum  of  an  average 

month's  paid  claims  plus  an  average 

month's  administrative  expenses  and 

retentions.  Reserves  include  funds  set 

aside  for  incurred-but-unpaid  benefit 

claims  and  the  "special"  reserve 

representing  the  cumulative  difference 

between  income  to  the  plan 

(subscription  income  plus  interest  on 

investments)  and  plan  expenses  (benefit 

costs  plus  administrative  expenses  and 

retentions).  Included  as  carrier  reserves 

is  the  balance  in  the  letter  of  credit 

(LOC)  account  maintained  by  OPM  for 

the  plan.  For  the  purposes  of  this 


section,  an  average  month's  paid  claims 
13  one-sixth  of  the  total  claims  paid 
during  the  last  6  months  of  the  most 
recent  contract  period,  and  an  average 
month's  administrative  expenses  and 
retentions  is  one-twelfth  of  the 
administrative  expenses  and  retentions 
for  the  most  recent  contract  period 

(i)  When,  as  of  the  end  of  a  contract 
period,  the  total  of  al'  the  reserves  for  an 
experience-rated  plan  is  less  than  the 
target  level  described  in  the  first  four 
sentences  of  paragraph  (c)(3)  of  this 
section,  the  earner  is  entitled  to 
pa>-ment  from  the  contingency  reserve. 
Such  contingency  reserve  payment  shall 
equal  the  lesser  of;  An  amount  equal  to 
the  difference  between  the  target  level 
for  the  plan's  resen.'es  and  the  total  of 
the  reserves  for  the  plan,  or  an  amount 
equal  to  the  excess,  if  any,  of  the 
contingency  reserve  over  the  preferred 
minimum  balance.  OMP  must  authorize 
this  payment  promptly  after  accepting 
the  accounting  statement  for  the 
contract  period.  The  contingency 
reserve  payment  so  authorized  will  be 
made  available  to  the  earner's  LOC 
account. 

(li)  When,  as  of  the  end  of  a  contract 
period,  the  total  of  all  reserves  of  an 
experience-rated  plan  amounts  to  more 
than  the  plan's  target  level,  the  excess 
over  the  plan's  target  level  must  be 
credited  to  the  contingency  reser.e 
maintained  by  OPM  for  the  plan,  OPM 
will  withdraw  the  excess  amount  from 
the  plan's  LOC  account,  based  on 
reporting  in  She  annual  accounting 
statem.ent  for  the  year,  no  sooner  than 
May  1,  of  the  following  year  If  the 
accounting  statement  is  not  filed  by  the 
time  limit  specified  m  the  plan's  contract 
with  OPM,  OPM  will  estimate  the 
amount  of  the  excess  reser%e3  and  rnay 
withdraw  that  amount  from  the  plan's 
LOC  account,  or  begin  the  process  of 
offsetting  that  amount  from  subscription 
payments,  no  sooner  than  May  1  The 
amount  withdrawn  from  the  plan's  LOC 
account,  or  offset  from  subscription 
payments,  will  be  credited  to  that  plan's 
contingency  reserve. 
.        ♦        ♦        •        • 

(5)  *  *  '  For  carriers  funded  by  LOC. 
the  returned  amount  will  be  vM'hdrawn 
from  the  plan's  LOC  account. 

6.  Section  890,505  is  revised  to  read  as 
follows: 

§  890.505    Recurring  premium  payments  to 
carriers. 

The  procedures  for  payment  of 
premium.s,  contingency  reserve  and 
interest  distribution  to  FEHB  Program 
carriers  shall  be  those  contained  in  48 

CIT,  subpart  1632,170 
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§890.1208    [Amended] 

7.  In  §  890.1208,  paragraph  (d)  is 
amended  by  removing  "§  890.505"  and 
replacing  it  with  "48  CFR  subpart 
1832.170". 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1413 

1992  Feed  Grain  Program;  Acreage 
Reduction 

agency:  Commodity  Credit  Corporation, 

USD  A. 

action:  Final  rule. 

summary:  On  July  15.  1991.  the 
C;k:)mmodity  Credit  Corporation  (CCC) 
issued  a  proposed  rule  with  respect  to 
the  1992  Production  Adjustment  Program 
for  Feed  Grains,  which  is  conducted  by 
the  CCC  in  accordance  with  the 
Agncultural  Act  of  1949  (1949  Act),  as 
amended.  The  1992  acreage  reduction 
program  (ARP]  percentage  for  com, 
grain  sorghum,  and  barley  has  been 
determined  to  be  5  percent.  The  level  for 
oats  will  be  9  percent,  as  required  by 
statute.  This  rule  amends  the  regulations 
at  7  CFR  part  1413  to  set  forth  the 
acreage  reduction  percentage  for  the 
1992  crop  of  feed  grains.  This  action  is 
required  by  Section  105B  of  the  1949  .^ct. 
EFFECTIVE  DATE:  April  17,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  W.  Sronce.  Division  Director, 
Feed  Grains  Analysis  Division,  USDA/ 
ASCS.  room  374&^S,  PO.  Box  2415. 
Washington,  DC  20013  or  call  (202]  720- 
4418. 

SUPPLEMENTARY  INFORMATION:  The 
Final  Regulatory  Impact  .Analysis 
describing  the  options  considered  in 
developing  this  rule  and  the  impact  of 
the  implementation  of  each  option  is 
available  on  request  from  the  above- 
named  individual. 

This  final  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  designated  as  "major."  It 
has  been  determined  that  this  program 
provision  will  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 

The  title  and  number  of  the  Federal 
-Assistance  Program,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are  Feed 
Grains  Production  Stabilization — 10.055. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  applicable 


to  this  final  rule  because  the  CCC  is 

required  by  section  105B{o)  of  the  T,?49 
Act  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  8ut!|ect 
m.atter  of  this  rule.  A  Final  Regulatory- 
Flexibility  Analysis  for  the  1992  Feed 
Grain  ARP  was  prepared  as  part  of  the 
Final  Regulatory  Impact  .Analysis 
Copies  of  this  analysis  are  a\'ailabie 
from  the  above-nam.ed  individual. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24,  1983). 

The  amendments  to  "  CFR  par:  ^iA:3 
set  forth  in  this  final  rule  do  not  contain 
information  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35). 

This  final  rule  amends  7  CFR  part  1413 
to  set  forth  the  determination  of  the  1992 
Production  Adjustment  Program  for 
Feed  Grains.  General  descriptions  of  the 
statutory  basis  for  the  determ.matior.s  m 
this  final  rule  were  set  forth  at  56  FR 
32132  (July  15.  1991). 

The  public  was  asked  to  comment  on 
the  five  1992  feed  grain  ARP  options 
shown  in  Table  1 

Table  1  --i992  Feed  Grain  ARP 
Optioms 


In  percent] 

Crop 

Option 

1 

2 

3 

4 

5 

Com 

75 
75 
75 
0.0 

5,0 
5,0 
5,0 
0,0 

7.5 
0,0 
0.0 
0.0 

10.0 
5.0 
5.0 
0.0 

12.5 

Grain  Sorghum 

Barley          

7.5 
7.5 

Oats 

ao 

Comments  received  during  the 
specified  comment  period  are 
summarized  as  follows: 

Seventy-six  comments  were  received. 
Sixty-three  of  the  respondents 
commented  on  the  com  ARP.  28  of  the 
respondents  commented  on  the  gram 
sorghum  ARP,  and  27  of  the  respondents 
commented  on  the  barley  ARP. 

Seven  com  respondents,  7  grain 
sorghum  respondents,  and  8  barley 
respondents  favored  a  0-percent  ARP 
.Most  of  these  respondents  were  grain 


merchandisers  and  their  trade 
associations  A  0-percent  ARP  was  not 
listed  as  a  possible  option  for  com. 

Seven  com  respondents,  5  grain 
sorghum  respondents,  and  5  barley 
respondents  favored  a  5-percent  ARP. 
Over  half  of  these  resjHjndents  were 
producers  and  producer  organizations. 

Nine  com  respondents,  12  grain 
sorghum  respondents,  and  10  barley 
respondents  favored  a  7.5-percent  ARP. 
These  respondents  were  generally 
producers  and  producer  organizations, 
ASC  county  committees,  and  bankers. 

Forty  com  respondents,  4  grain 
sorghum  respondents,  and  4  barley 
respondents  favored  an  ARP  greater 
than  7.5-percent.  Almost  all  of  these 
respondents  were  producers.  Most  of  the 
com  respondents  favored  either  a  10  or 
12.5-percen«  ARP 


Four  com  res; 


is  2  grain 


sorghum  rvfporidents,  and  2  barley 
respondents  favored  either  a  15  or  20- 
percent  ARP.  All  of  these  respondents 
were  producers.  Acreage  Reduction 
Programs  greater  than  12.5-percent  were 
not  hsted  as  possible  options.  There  is 
no  authority  for  such  ARFs  at  present 
stocks-to-use  levels. 

Respondents  favoring  the  lower  ARP's 
noted  that  the  U.S.  needs  to  produce 
more  to  take  advantage  of  export 
opportunities.  T^ese  respondents 
emphasized  that  low  1991  com  yields 
will  result  m  1991/92  ending  stocks  at 
histoncally  low  levels.  They  also  cited 
the  income  Impact  of  reduced  payment 
acres  under  flexibility  provisions.  Many 
corifirmed  USDA's  analysis  that  lower 
ARP's  result  in  higher  producer  incomes. 
Advocates  for  a  0-percent  barley  ARP 
indicated  the  need  for  adequate  supplies 
to  aggressively  implement  the  Export 
Enhancement  Program  for  barley. 

Respondents  favoring  the  higher 
ARP's  noted  that  feed  grain  prices 
would  be  higher  and  Government  costs 
would  be  lower  with  higher  ARP  levels. 
Many  producers  wanted  higher  ARP's 
indicating  that  it  would  increase  prices 
and  improve  the  profitability  of  their 
farms. 

After  considering  these  comments,  the 
Secretary  made  an  initial  announcement 
on  September  30, 1991.  of  an  ARP  of  5 
percent  for  com,  grain  sorghum,  and 
barley  and  0  percent  for  oats.  The 
Secretary  indicated  that  this 
announcement  would  be  subject  to 
change  because  of  historically  low 
world  and  U.S.  1991/92  ending  stocks. 
The  Secretary  is  authorized  to  make 
adjustments  in  the  1992  program  no  later 
than  November  15. 

On  November  15,  1991.  the  Secretary 
announced  that  the  ARP  would  not  be 
changed  from  its  initial  announcement. 
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-\  c  ir.j.e  w>ts  no'  <a a.— anted  because 
feed  grain  S'lpplies  h^d  irc-pased  only  1 
percert  since  Sc-p'emSf' 

Tr.e  Secretary  determined  that  8  5- 
percent  ARP  v^ouid  maintain  U.S. 
corr>3etitivpne<i9  m  world  markets  while 
balancing  the  risks  of  excessive  supplies 
and  pcssihi*'  shofaKPS 

A  5- percent  ARP  n'.so  rf;*^ect8  the 
tightened  U.S.  suppA  s^'..^''    -  ini 
farther  eniphasizes  ihe  df5;rt'  (■*  *.!u:  U.S. 
to  reduce  its  reliance  on  .ARP's  U 
signals  to  competitors  that  the  U.S.  will 
r.ot  idie  large  amounts  of  acreage  in 
order  to  support  the  world  price  level  for 
feed  grains,  and  also  signals  to  domestic 
a.nd  foreign  cistomers  that  the  U.S.  will 
he  a  reliable  supplier. 

Tables  2  through  4  show  the  estimated 
impacts  of  three  different  1992  ARP 
options  based  on  September.  1991 
estimates,  the  month  m  which  the  1992 
ARP  derision  ir-BS  made. 

TiBef  2  —Corn  SuPC-.'  *ND  Ct£MAND 
Estimates 


Ram 


1992  Program  Opiwot 


Peroeat 

43^                          

Si) 
75 

0.0 
67 

7.5 

^i"*  '  09t:-o^      . 

70 

MilRon  acres 


^^-■eri  acreage 


I       78.5 


610 


77.5 


MHion  bushels 

P'OOuCtJO^ _ 

8.475 

8.680       8.400 

(Vvrvw^'ir  1  ;s4 

6.335 
1.725 
1.519 

6.390       6.305 

Ecxxts 

£--11-^.5  stoc«3  8/31 

1.75C        1.715 
1.617        1.484 

OoNars  r^  tKs^«t 


220 


2.10 


225 


VNHion  dollars 


Nat  ocoo*  to  oy^ 

3.175 
10^7 

4.42S 

ujxe 

2.645 
10.335 

T*ScE  3  — OaAiS  SonO-'uM  S  jPPtV  AND 

Demand  Estimates 


Table  3.— Grain  SofWHOM  Supptv  and 
Demamo  Estimates— Continued 


1992  Program 
Option* 

1 

2 

3 

Parcant 

ARP                     

5.0 
70 

0.0 
80 

7  5 

^a.'*)C!D.*':'?'i 

70 

MWion  acres 

"";-•*■;  acr'ia'y'   _ 

11J 

11.7 

11.7 

M'ilH, 


t)cs^»is 


Productioo .- 

Dof'>estc  use  — _.. 

Exports 

End)!^  stocJis  8/31 . 


635 
435 
200 
110 


655 
440 
205 
120 


625 

430 
200 
105 


Dollars  par  bushel 


Season 
pnce 


awerage     producer 


2.05 


1.95      ^10 


Million  dotars 


Oe'<c>er>cy  payments ~ 4    263 

Net  mcome  to  com  producers...     906 


353 

953 


235 
903 


Table  4— Barley  Supply  and  Demand 
Estimates 

t»m 

1992  Proq-zr^' 
OpllCHTS 

1 

2 

3 

ARP .-. 

Perceni 

5.0 
77 

0.0 
82 

7.5 
75 

Planted  acreage    - — 

Production 

DomARTir  IMa       

Million  acres 

9.2 

9.5 

9.1 

MNMon  bushels 

^5 

390 

85 

139 

466 

395 

87 

142 

450 
390 

Exports 

i  E-.cSna  stocks  5/31 

83 
136 

I 

Season 
pnce.. 


average     producer 


OoHars  Off  c-j^f^e- 
2.05      2.09 


.    1.97 


Million  dollars 


Deficiency  payments 

Net  irK»me  to  com  producers. 


140 
543 


182 
554 


121 

536 


The  announced  com  ARP  of  5  percent 
is  7.5  percentage  points  below  the 
statutory  maximum  of  12.5  percent.  The 
1949  Act  provides  that  an  ARP  of  0  to 
12.5  percent  may  be  implemented  if  the 
com  ending  stocks-to-use  (S/U)  ratio  for 
the  previous  marketing  year  is  equal  to 
or  less  than  25  percent.  When  the  1992 
ARP  was  announced,  the  S/U  for  the 
1991/92  marketing  year  was  estimated 
to  be  14.3  percent  In  the  rnsp  of  irrain 
sorghum  and  barley,  the  1+4^'  \f ' 
provides  for  ARP  percentages  from  0  to 
20  percent.  The  minimum  7.5 — percent 
ARP  imposed  by  section  1104  of  the 
Agricultural  Reconciliation  Act  of  1990 
does  not  apply  t)ecau8e  the  1991/92  S/U 
I  level  is  estimated  to  be  below  20 


percent,  the  level  specified  by  that  act  to 
Tq'iire  the  7.5  percent  minimum 

Acreage  Reduction 

In  accordance  with  section  105B(eHl| 
of  the  1949  Act.  the  ARP  has  been 
established  with  respect  to  the  1992  crop 
of  com.  grain  sorghum  and  barley  at  5 
percent  and  oats  at  0  percent 
Accordingly,  producers  will  be  required 
to  reduce  their  1992  acreage  of  corr.. 
grain  sorghum,  and  barley  for  harvest 
from  the  crop  acreage  base  established 
for  feed  grains  for  a  farm  by  at  least  this 
established  percentage  in  order  to  be 
eligible  for  price  support  loans, 
purchase,  and  payments  for  the 
respective  feed  grains, 

Usl  of  Subjects  in  7  CFR  Fart  1413 

Acreage  allotments.  Cotton,  Disaster 
assistance.  Feed  grains,  Pnce  support 
program.s,  Reporting  and  recordkeeping 
requirements,  Rice,  Soil  conser^'ation. 
Wheat, 

.Accordingly.  7  CFR  part  U13  ts 
amended  as  follows: 

PART  1413— FEED  GRAIN,  RICE. 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON.  WHEAT  AND  RELATED 
PROGRAMS 

1  The  authority  citation  for  7  CFT? 
part  1413  continues  to  read  as  follows 

Authority-:  ~  US  C.  130a  1308a.  1309,  1441- 
2.  1444-2.  1444f,  1445b-3a.  1461-1469;  15 
U.SC  n4bandri4c, 

2.  Section  1413  54(a)(2J  is  revised  to 
read  as  follows: 

§  1413.54    Acreage  reduction  program 
provlalona. 

(a)-    •    • 

(2)(i!  1991  com.  gain  sorghum,  and 
barley,  7.5  pecent:  1991  oats.  0  percent 
and 

(ii)  1992  com.  grain  so'-ghum.  and 
barley.  5.0  pecent;  1992  oats,  0  percent: 
«        •        •        •        • 

Signed  Apn!  14. 1W2  ui  Washington.  DC. 
John  A.  Stevenson. 

Acting  Executive  Vice  P-t'sldent.  Commodity 
Crvdit  Corporation 

[VV.  Due-  92-9081  Filed  4-ir-92;  6:45  am) 
BILUNG  COOE  MHMtS-U 
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SUMMARY:  The  purposes  of  this  final  rule 
are  to;  (1)  Amend  the  regulations  at  7 
CFR  part  1413  to  set  forth  the  acreage 
reduction  percentages  for  the  1992  crops 
of  upland  and  extra  long  staple  ("ELS  ) 
cotton;  (2)  amend  the  regulations  at  7 
CFR  part  1427  to  set  forth  the  national 
average  price  support  loan  levels  for  the 
1992  corps  of  upland  and  EILS  cotton, 
implement  the  provisions  of  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  Amendments  of  1991  with  respect  to 
the  upland  cotton  first  handler  and  user 
marketing  certificate  programs,  and 
modify  the  definition  of  semi-processed 
motes  under  the  user  marketing 
certificate  program.  These  actions  are 
required  or  authorized  by  the 
Agricultural  Act  of  1949  ("the  1949 
Act"),  as  amended. 
EFFECTIVE  DATE:  April  16,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  V.  Cunningham,  Director.  Fibers 
Analysis  Division,  USDA-ASCS.  room 
3756-S.  P.O.  Box  2415,  Washington,  DC 
20013  or  call  (202)  720-7954.  The  Final 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  final  rule  is  available  on  request 
from  the  above-named  individual. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  has  been  reviewed  under  USDA 
procedures  implementing  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
designated  as  "major".  It  has  been 
determined  that  these  program 
provisions  may  result  in  an  annua!  effect 
on  the  economy  of  $100  million  or  more. 
The  titles  and  numbers  of  the  federal 
assistance  programs,  as  found  in  the 
catalogue  of  Federal  Domestic 
Assistance,  to  which  this  final  rule 
applies  are; 


Titles 


Commodity  Loans  arid  Purchases 
Cotton  Production  Statntization 


Nurtv 
bers 


10.051 
10.052 


It  has  been  determined  that  the 

Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
Commodity  Credit  Corporation  ("CCC"] 
is  not  required  by  5  U.SC  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

It  has  been  determined  by  an 
environmental  evaluation  that  these 
actions  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment. 

Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 


These  programs/activities  are  not 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  notice 
related  to  7  CFR  part  3015,  subpart  V. 
published  at  48  FR,  29115  (June  24,  1983), 

Information  collection  requirements  of 
7  CFR  part  1413  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  ("0MB")  and  assigned  0MB 
No.  0560-0004  and  G56O-0092.  There  are 
no  new  paperwork  requirements 
im.posed  by  this  final  rule  with  respect 
to  7  CFR  part  1413.  Inform.alion 
collection  requirements  contained  in 
these  regulations  with  respect  to  "  CFP 
part  1427  have  been  previously 
approved  by  0MB  and  assigned  OMB 
No.  0560-0074  and  056O-€138  Changes 
made  to  the  Upland  Cotton  First 
Handler  Agreement  and  the  Upland 
Cotton  Domestic  User/Exporter 
Agreement  as  a  result  of  this  final  rule 
will  be  submitted  to  OMB  for  approval. 
Public  reporting  burden  for  the 
information  collections  contained  In 
these  regulations  with  respect  to  7  CFR 
part  1427  is  estimated  to  average  30 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

This  final  rule  has  been  reviewed  in 
accordance  with  Fjtecutive  Order  12778. 
Prior  to  any  judicial  action  with  respect 
to  the  provisions  of  these  programs,  all 
administrative  appeal  procedures 
specified  in  7  CFR  Part  "80  and 
applicable  contracts  must  be  exhausted. 

1992  Upland  Cotton  Program 

A  proposed  rule  was  published  in  the 
Federal  Register  on  September  13, 1991 

(56  FR  465:'4).  which  would  amend  the 
regulations  at  7  CFR  part  1413  to  set 
forth  the  acreage  reduction  percentage 
for  the  1992  crop  of  upland  cotton.  The 
proposed  rule  provided  a  comment 
penod  which  ended  on  October  15, 1991. 

Twenty-four  comments  were  timely 
received  regarding  the  acreage  reduction 
program  (ARPj  level.  One  respondent 
recommended  a  O-percent  ARP:  fourteen 
recommended  an  ARP  of  not  to  exceed  5 
percent;  three  recommended  5  percent; 
one  recommended  a  range  of  5  to  7.5 
percent;  one  recommended  not  to 
exceed  10  percent;  one  recommended  at 
least  10  percent,  if  not  15  percent;  one 
recommended  12  percent;  and  two 
recommended  15  percent. 

Section  103B  of  the  1949  Act  requires 
that  the  ARP  for  upland  cotton  be  set  at 
a  level  that  will  result  in  a  ratio  of 
carryover  to  total  disappearance  of  30 
percent,  based  on  the  most  recent 


projection  of  carryover  and  total 
disappearance  at  the  time  of 
announcement  of  the  ARP.  The  1949  Act 
also  requires  that  a  preliminary  ARP 
level  for  the  1992  crop  be  announced  by 
not  later  than  November  1, 1991,  and 
that  the  final  ARP  level  be  announced 
not  later  than  January  1, 1992. 

The  1949  Act  provides  that  the  loan 
level  for  the  1992  crop  of  upland  cotton 
be  determined  in  accordance  with  a 
formula  specified  in  section  103B(a).  The 
1949  Act  also  requires  that  the  1992  loan 
level  be  announced  not  later  than 
November  1, 1991. 

After  considering  the  comments 
received  and  in  accordance  with  the 
requirements  of  the  1949  Act  CCC 
announced,  on  October  31, 1991.  a 
national  average  loan  level  of  52.35 
cents  per  pound  for  the  base  quality  of 
upland  cotton  and  a  preliminary  ARP 
requirement  of  10  percent  for  the  1992 
crop  of  upland  cotton.  On  December  17, 
1991,  a  final  ARP  requirement  of  10 
percent  was  announced  for  the  1992 
crop  of  upland  cotton.  Accordingly, 
SS  1413.54  and  1427,8  are  amended  to 
incorporate  these  1992  crop  provisions. 

1992  ELS  Cotton  Program 

A  proposed  rule  was  puolished  in  the 
Federal  Register  on  November  4, 1991 
(56  FR  56335),  which  would  amend  the 
regulations  at  7  CFR  part  1413  to  set 
forth  the  acreage  reduction  percentage 
for  the  1992  crop  of  ELS  cotton.  The 
proposed  rule  provided  a  comment 
period  which  ended  on  November  15, 
1991. 

One  comment  was  received  regarding 
the  ARP  level.  The  respondent 
recommended  continuation  of  a  5- 
percent  ARP. 

Section  103(h)(5)  of  the  1949  Act 
provides  that  an  ARP  may  be 
established  (including  a  zero-percentage 
ARP)  if  it  is  determined  that  the  total 
supply  of  ELS  cotton,  in  the  absence  of 
an  ARP,  will  be  excessive,  taking  info 
account  the  need  for  an  adequate 
carryover  to  maintain  reasonable  and 
stable  prices  and  to  meet  a  national 
emergency. 

The  1949  Act  provides  that  the  loan 
level  for  the  1992  crop  of  ELS  cotton  be 
determined  in  accordance  with  a 
formula  specified  in  section  103(h)(2). 
The  1949  Act  also  requires  that  the  1992 
loan  level  be  announced  not  later  than 
December  1, 1991. 

After  considering  the  comment 
received  and  in  accordance  with  the 
provisions  of  the  1949  Act  on  November 
29, 1991.  a  national  average  loan  level  of 
88.15  cents  per  pound  and  an  ARP 
requirement  of  5  percent  for  the  1992 
crop  of  ELS  cotton  were  announced. 
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Accordinsly  J  5  U13  54  and  14:^8  are 
amended  to  incorporate  these  1992  crop 

pro'.isions. 

Upland  Co«oo  Marketing  Certificate 
Ptomsioos 

The  Food.  Ag-^cui'urt  Conservatton, 
and  Trade  Act  Ajr.er.dments  of  1991 
fP-jb  L  102-237.  enacted  December  13. 
1991)  ('n991  Act";,  amended  several 
p-ovsions  of  the  1949  Act  with  respect 
to  the  upland  cotton  marKe'ina 
certificate  provisions.  The  1991  Act — 

1  Authonjes  pHVTT.ents  under  the  f'lrsi 
.'-.-.nd'.p'-  and  use-  rr.arketing  certificate 
p-o«rar:^s  to  be  made  either  in  marketing 
certificates  or  c.dsri  Previously,  only 
rrarke'ing  certificates  were  authorized. 

2  Provides  Lhat  payments  under  the 
user  m.arketirji  cenificate  program  shall 
no!  be  made  m  a  v^eek  following  a 
consecutjve  4-week  period  in  which  the 
.AWP  exceeds  130  percent  of  the  current 
;  -op  year  loan  level  for  the  base  quality 
of  upland  cotton  nor  in  a  week  following 
a  consecutive  10-week  period  in  which 
t.^^e  Fnday  through  Thursday  average 
price  quotation  for  the  lowest-priced 
United  States  growth,  as  quoted  for 
Middling  one  and  three  thirty-seconds 
mch  (M  1*^1  inch)  cotton  delivered 
C  I.F.  (cost  insurance  and  freight) 
northern  Europe  ("U.S.  Northern  Europe 
price"),  adjusted  for  the  value  of  any 
user  marketing  certificate  program 
payments  issuHii  exceeds  the  Friday 
throjsh  Thursday  average  price 
quotation  'or  the  five  lowest-priced 
growths,  as  quoted  for  M  Waa  inch 
ro'ton.  delivered  C.I.F.  northern  Europe 
:  Northern  Europe  price")  by  more  than 
\  25  cen^s  per  pound  Previously,  no 
such  limitations  were  included. 

This  final  rule  amends  the  regulations 
dt  7  CFR  part  1427  to  implement  these 
chanses, 

A  find!  rJ\e  was  published  in  the 
Federal  Register  on  November  28, 1991 
56  FR  59851 1  setting  forth  at  7  CFR  part 
142'  the  regulations  with  respect  to  the 
up  and  cotton  first  handler  and  user 
r-dr^e'ing  certificate  programs  as 
required  by  section  103B(a)(5]  (B)  and 
Fi  of  the  1949  Act.  The  final  rule 
f-'nvided  'ha?  semi-processed  motes  that 
are  suitable  without  further  processing. 
fur  spinning,  paperm.aking  or  other 
traditional  maaufactunng  uses  are 
e!  «.ble  for  ur»er  marketing  certificates 
p-ogThrr,  p«>TTient8  at  a  payment  rate 
bdsed  on  a  percentage  of  the  basic  rate 
far  baled  lint.  It  has  been  determined  by 
CCC  that  providing  payment  eligibility 
f  J'  semi-processed  motes  suitable. 
w;hout  fiirther  processing,  for  other 

dditionai  manufacturing  uses  may 
result  m  substantial  displacemen*  of 
textile  mill  wastes  in  certain  competing 
end  usea  because  textile  mill  wastes  are 


not  eligible  for  user  marketing  certifica»e 
program  payments.  This  was  no*  the 
intent  of  CCC  in  adop'ms  't-s 
procedure.  Therefore,  the  rr-^uldtions  at 
7  CFR  part  1427  are  amended  to  provide 
eligibility  for  user  marketing  certificate 
program  payments  only  for  semi- 
processed  motes  that  are  of  a  quality 
suitable.  %srithout  further  processing,  for 
spinning,  papermaking  or  bleaching. 

List  of  Subi«ct8 

7  CFR  Part  1413 

Acreage  allotmenta.  Cotton.  Disaster 
assistance.  Feed  grains.  Price  support 
programs.  Reporting  and  record  keepuig 
requirements.  Rice.  Soil  conservation. 
Wheat. 

7  CFR  Part  1427 

Cotton.  Loan  programs/agriculture. 
Packaging  and  containers.  Price  support 
programs.  Reporting  and  recordkeepir^^ 
requirements.  Surety  bonds. 
Warehouses. 

Accordingly.  7  CFR  parts  1413  and 
1427  are  amended  as  follows: 

PART  1413— FEED  GRAIN,  RICE. 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  U.S-C  1308,  ISOSa,  1309, 1441- 
2. 1444-2, 1444f.  1445b-3«.  1461-1469. 15 
U.S.C  n4b  and  714c. 

2.  Section  1413.54  is  amended  by 
revising  paragraph  (aM3)  and  adding  a 
new  paragraph  (a)(5)  to  read  as  follow  s 

51413  >4     Acrwa^  reduction  program 
provi».o'  1 


(a)  •  '  • 

(3)(i)  1991  upland  cotton.  5  percent; 
(ii)  1992  upland  cottoa  10  percent 
•        •        •        • 

(5Mi)  1991  ELS  cotton.  5  percent: 
(ii)  1992  ELS  cottoa  5  percent. 


PART  5  427 -COTTON 

3.  The  authority  citation  for  7  CFR 
part  1427  continues  to  read  as  follows: 

Authority:  7  U.S.C  1421. 1423. 1425. 1444 
and  1444-2:  15  U.S.C  714b  and  714c. 

4.  Section  1427.5  is  amended  by 
revising  the  introductory  text  to 
paragraph  (a)  to  read  as  follows: 

§  1427.5    General  e«gtt>4llty  r«qulT»fr«nt«. 

(a)  In  order  to  rtctive  price  support 
for  a  crop  of  cotton,  a  producer  must 
execute  a  note  and  security  aareerrent 
or  loan  deficiency  payment  appiication 
on  or  before  May  31  of  the  year 


fiUowing  the  year  in  which  such  crop  is 
normally  harvested.  A  Form  A  loan 
must  be  signed  by  the  producer  or  the 
producer's  agent  and  mailed  or 
delivered  to  the  county  office  or  an 
authorized  LSA  within  15  days  after  the 
producer  signs  the  Form  A  loan  and 
within  the  period  of  loan  availability 
.        •        •        • 

5  Section  1427.8  is  amended  by 
redesl4?nating  paragraphs  (a),  (b).  and  (c| 
as  (b),  (c).  and  (d).  adding  a  new 
paragraph  (a),  and  revising  the 
introductory  text  to  paragraph  (c)  as 
redesignated  to  read  as  follows: 

§  1427  J    Amount  cH  loan. 

(a)  Price  support  loans  are  available 
to  producers  of  upland  and  F1.S  cotton 
at  a  national  average  support  level 
determined  and  announced  by  CCC  The 
national  average  support  levels  are: 

(iHi)  1991  upland  cotton.  SO.""  cents 
per  pound; 

(11)  1992  upland  cotton.  5235  cents  per 
pound; 

(2)(i)  1991  ELS  cotton.  82.99  cents  per 
pound; 

(ii)  1992  ELS  cotton.  88.15  cents  per 

pound. 

,        •        •        •        • 

(c)  The  amount  of  the  loan  for  each 
bale  will  be  determined  by  multiplying 
the  net  weight  of  the  bale,  as  determined 
under  paragraph  (b)  of  this  section,  by 
the  applicable  loan  rate  and  subtracting: 
«        •        •        •        • 

6  Section  1427.50  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1427.50    App<>cab«lty. 

(a)  The  regulations  of  this  subpart  are 
applicable  dunng  the  penod  beginning 
August  1.  1991.  and  ending  July  31.  1996. 
These  regulations  set  forth  the  terms 
and  conditions  under  which  the 
Commodity  Credit  Corporation  ("CCC'I 
shall  make  payments,  in  the  form  of 
commodity  certificates  or  cash,  to 
eligible  first  handlers  of  upland  cotton 
who  have  entered  into  an  Upland  Cotton 
First  Handler  Agreement  wilh  CCC  to 
participate  in  the  first  handler  marketing 
certificate  program,  in  accordance  with 
Section  103B(a)(5)(B)  of  the  Agricultural 
Act  of  1949,  as  amended 
,         .         .         •         • 

7.  Section  1427.51  is  amendea  by 
revising  paragraph  (f)  to  read  as  follows: 

§  1427.51     Admlnlatmtion 
.  t  •  •  • 

(f)  Payment  applications.  Upland 
Cotton  First  Handler  Agreements  and 
related  documents  not  executed  in 
accordance  with  the  terms  and 
conditions  determined  and  announced 
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by  CCC  Hidnding  any  purported 
execudoB  prior  to  the  date  autbohzed 
by  CCC  akali  be  null  end  void 

a.  SecAioa  1427.56  it  revised  includinji 
section  titie.  to  read  as  follows 

§  1427.W    Form  cff  p«ym»frt. 

Payments  in  accordaace  with  this 
subpart  shall  be  niade  available  in  the 
form  of  commoditj'  certificates  issued  in 
accordance  with  pert  1470  of  this 
chapter,  or  in  cash,  es  determined  and 
announced  by  CCC 

9.  Section  1427.100  is  amended  by 
revising  paragraphs  lal  and  (b!  to  reed 
as  follows; 

$t427.90t    AppNcaWttty 

(a)  The  regulation*  in  this  subpart  arp 
app^tcabie  durmg  the  penod  beginning 
August  1. 1891,  and  ending  July  31, 1996 
These  regulations  aet  forth  the  terms 
and  coaditVms  under  which  the 
Commodity  Gredi!  Corporation  ("CCC') 
shall  make  payments  in  the  form  of 
cooHBodity  certificates  or  cash,  to 
eligibie  domeatic  users  and  exporters  of 
upland  cotton  who  have  entered  into  an 
LIpland  Cotton  Domestic  User/Exportw 
Agreement  witti  CCC  to  participate  in 
the  upland  cotton  user  marketing 
certificate  program,  in  accordance  with 
Sectwo  lC38(aM51fE)  of  the  Agricuttura' 
Act  of  1949.  as  amended 

(b)(lj  Dunflg  the  period  beginning 
August  L  IS91.  and  ending  My  31.  1996 
CCC  ahall  imue  marketing  certificetes  or 
ca^  payiaents  to  donwstic  users  and 
exporterB  for  documented  purchases  bj 
domestic  users  and  aales  for  export  by 
exporters  made  in  a  week  followtng  a 
consecutive  4-week  period  in  which— 

(i)  The  Friday  through  Thursday 
average  price  quotation  for  the  lowest 
priced  United  State*  growth  as  quoted 
for  Middling  ooe  and  three  thirty- 
seconds  inch  f"M  l*^t  inch")  cotton, 
delivered  CJ.F.  {cost  insurance  and 
freight]  northern  &irope  ("U.S.  Northern 
Rurope  price")  exceeds  the  Friday 
through  Thursday  average  pnce 
quotation  for  the  five  lowest-pnced 
growths,  as  quoted  for  M  1  ^s  ir>ch 
cottoo.  delivered  C.LF.  northern  Europe 
("Northern  Europe  pnce")  by  more  than 
1 .25  cents  per  pound  and 

(tij  The  adjusted  world  price  for 
upland  cottoin.  determined  in 
acoordaooe  with  g  1427^  does  not 
exceed  130  percent  of  the  current  crop 
year  loan  level  for  the  base  quality  of 
upland  cotton. 

(2)  lUotwithstanding  the  prov-isions  of 
paragr^  {hUU  of  this  section,  CCC 
shall  not  issue  mari^eting  certificates  or 
cash  payments  if.  for  the  immediately 
preceding  consecutive  10-week  penod. 
the  US.  Northern  Eurtipe  pnce.  ad|usttKJ 
for  the  value  of  any  certificatps  or  c^ish 


payments  issued  under  paragraph  (bj(r 
of  this  section,  exoedds  the  Northern 
Europe  pnce  by  mow  than  3,25  ot-nts*  pt  • 
pound 

*  *  •  V  • 

10.  Section  1427.101  is  amended  i^y 
revising  parsgraph  (f)  to  rw«d  ah  fo51ov.«. 

f  1427  101     l^dm^n»•t^•t^on 

•  ft  «  0  • 

(f)  Payment  applicatjoni.  UpIa.'KJ 
Cotton  Domestic  User/Exporter 
Agreements  and  related  documenis  not 
executed  in  accordance  with  the  terms 
and  conditions  determined  and 
announced  by  CCC.  including  any 
purported  execution  prior  to  the  date 
duthonzed  b>  CCXI.  shall  he  null  and 
void 

n.  Section  142". 103  is  a.mer.ded  by 
revising  paragraphs  rb)(3)  and  {c)|4!  to 
read  as  follows 

§  1427.«03    EngtbtowpivK)  cotton 

»  •  *  *  • 

KM  *   '   ' 

(3|  Sem»-prL>c:es»ed  rrtotes  Htitrrti  «ri- 
of  a  quality  nuitaWe,  without  further 
processing,  for  spinning,  papermakirts  c- 
bleaching, 
•         .         .         •        • 

(c)  *   •    • 

(4)  Semi-processed  motes  whv:+  hre 
not  of  a  qnality  suitaWe  wit+iniit  furttw 
processing,  for  Bpirmmg  papprrr.aktng  v^ 
bieacking-, 

■  •  •  «  « 

12.  Section  1427  106  is  revistsd. 
including  section  VAle.  to  read  as 

follows 

5  1427  106    Form  of  f>aym«nt 

Payments  in  accordance  with  thts 
subpart  shall  be  made  Bvailflble  m  tht» 
form  of  cr>rnrr><Xiit>  certificates  T9?n>ed  in 
accordar.ce  ♦^'lth  part  1470  of  this 
chapter,  or  in  cash,  as  determined  arKl 
announced  by  CCC 

13.  Section  1427.107  ie  8merv<ie>d  tn 
redesignating  paragraphs  fbi.  \c\.  {d) 
and  (e)  as  {c\.  fd],  (e).  arul  (f|,  adding  *, 
new  paragraph  (b)  and  revising 
paragraph  {f]  as  redeatgnated  to  read  as 
follows; 

i  1427  tor    Paymsnt  rsts. 

(b)  Not  withstanding  the  pnn  isiots  o.' 
paragraph  (aj  of  this  section,  no 
payment  rsie  shall  be  esiabiisnea  m  a 
week  foliowmg; 

(Ij  A  consecutive  4-week  penod  in 
which  the  ad+asted  worid  pruje 
determined  in  accordance  v^i'.'P 
§  1427.25.  exceeds  130  percent  of  tii*' 
cnirrent  crop  yea/  loan  level  for  the  b*i!*e 
q  1 1  a  i  1 1  y  of  up  land  cotton,  or 

(2)  A  coaeeoutive  10-week  peiiixl  if 
^^^lr,,h  th*'  t'.S  Northern  Furaf.>f  price. 


fid.'usted  for  thf  vaiue  of  «in>  c-iriifu.dtr 
o'  cash  payment*  issued  in  a«x»rti4inri' 
v\  !h  panajfcraph  js)  of  thit  sectior 
exceed*!  the  Aiorthern  Eur»>pf  ftrv.»  ^ly 
morr  than  1 .26  cents  per  pounfl 

'H  PavTnen'  rate*  for  [tyuff   r»"c;nned 
'M'!e»  ani  senu-pn>o«»s*nG  motr«  whirl,. 
are  of  fi  qua  lit)-'  suitat^e,  witht,>ut  ftirth*-!' 
processmg.  for  spmning.  pufwrmBunj!  o- 
bleaching  aimU  be  tMs^i  on  « 
percentage  of  the  \>hh>,  thU'  f-r  *:i:,«  d 
lint,  as  specified  ir:  rhf  1  ■plunrf  (/-'ton 
Domestic  llspr/Exporti-r  ,-\i!'-fc.T>erii 

Siyiec!  «?  V\  /i.'vh,'^,-:  '    IX:  on  April  U, 
t99Z 
lohn  \   SlBven»c)n. 

Acting  Execatn'B  i'we  PrmtdetH.  Commodity 
Credit  Corporation. 

[PR  Doc  B2-«)80  Flk«^^  ♦  16  "j     o  <    nm| 

BlliJttO  COOf  >4nM»  •■ 


DEPARTMFJfr  Of  TMt  TREASURI 

Otf»ca  of  Thrfft  Supervision 

1 2  CFR  Parts  SOO,  S  1«,  S4J,  S44  MS 
S46.  550,  «»3.  5Sa.  SSfi,  S63,  S63b,  K3(. 
566,  S67.  571.  574  S7«,  am)  S»4 

[No,  t2-1Mj 

RIN  16&0-/^A3r 

Apphcatlons  Restructuring 

AOEwcr  CMfiu- 1.*  Thnft  Supervision. 

T"tv,sury' 
•CTKXr  Fintti  rait 


suMMAiir:  Thf  Office  of  Thrift 
Supervision  jCTTSj  k  today  adopting  a 

compreherisivp  regulation  restructuring 
the  role  and  pn>cfhs,n^  of  applJcations 
m  the  regu!.4!K<r  afKJ  s  .pervision  of  the 
thnft  industry  The  pj'-jiose  of  the  rule  is 
til  eliirunBte  o'  s'.^i-a-.'.ine  the  existing 
HppiicaDun  or  r.otK.e  .'-eqairements  for 
rTittny  types  of  transacbons  or  activities. 
establish    standanV  and  "expedited" 
application  »ind  notice  processes  that 
increase  the  fiexibinty  o.'  sm\  inw^ 
associations  wirt'.  saiisfwclorv  MAt'RO; 
Communitj  Ri-,'irive«.'niT'  A^:'  'f''R„^' 
and  Compliflnce  rating-s  '<   t';.jj.';j^i'  ir 
certain  new  actii'tje!.  and  d:**  ir..-H^f 
Hpphcations  V>y  aH»(n':i*4')onii  wi't.  lower 
MA(3lO,  CTA,  and  Q;>mphanr>.  Tilings 
to  er.gHffP  in  new  activ-tie*  Lnl»";i  r*  i 
proposed  artu-Tty  wddW  clearly  improve 
their  finanoinl  or  nuiRMgerial  condition 
or  CRA  or  Complianc:^  performance,  and 
replare  ttie  applicat>on  requirements  on 
some  H(  !'\:iie<i  w-th  a  notice 
reo'ii'-emen! 

EFFECTIVE  DA  ft:  jii'ie  30.  lOQ? 
FOW  FUarMER  IMf^ORMATIOM  COHl  AC  » 
Vt,,'-i,  J< .  J<'>hn  ■*<*'-,,   f\»ln-v  ,A  r;»<  y    (302} 
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906-5739.  Policy.  Evelyne  Bonhomme. 
Senior  Attorney.  (202)  906-7052. 
Regulations  and  Legislation  Division; 
David  Pemut.  Counsel  (Banking  and 
Finance),  (202)  906-7505,  Corporate  and 
Securities  Division;  or  Diana  L.  Garmus, 
Deputy  Assistant  Director.  (2G2)  906- 
5683,  Corporate  Activities  Division. 
Office  of  Thrift  Supervision,  1700  G 
Stree-  NW    Washington.  DC  20552. 
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I  Background  and  Description  of 
Proposal 

In  August,  1991.  the  OTS  published  in 
the  Federal  Register  a  notice  of 
proposed  r^.e.T.aiang  to  streamline  the 
applications  process.  56  FR  41972 
(August  26. 1991).  The  public  comment 
period  closed  on  October  25, 1991.  The 
proposed  regulation  would  have 
modified  the  OTS's  current  applications- 
related  regulations  to  (i)  restructiire 
application  processing  procedures  by 
delegating  most  applications  to  the 
Regional  Offices  for  approval;  (ii) 
eliminate  some  application  requirements 
and  pre-transaction  or  activity  notices 
and  certain  applications  entirely;  (iii) 
establish  "expedited"  and  "standard" 
treatments  for  requests  to  engage  in 
some  activities,  differentiating  on  the 
basis  of  associations'  financial  and 
managerial  strengths,  and  statutory  and 
regiilatory  compliance  records;  (iv) 
replace  some  application  requirements 
with  notice  and  certification 
requirements;  and  (v)  streamline  some 
notice  requirements. 

By  Director's  Order,  the  Director  of 
OTS  would  delegate  the  authority  to 
approve  and  deny  applications  to  its 
Regional  Offices.  With  the  approval  of 
the  Director,  this  authority  would  have 
been  subdelegated  where  appropriate. 
Under  the  proposal,  the  only  application 
issues  that  would  fall  outside  the 
purview  of  Regional  Directors  would  be 
those  related  to  significant,  new.  or 
unresolved  issues  of  law  or  policy, 
except  for  securities  filings  or  other 
matters  designated  by  regulation  or 
delegation  for  Washington 
consideration.  Most  applications, 
however,  would  be  included  as  part  of 
the  Director's  delegation  to  Regional 


Offices  and  subject  to  change  as  the 
Director  deems  appropriate. 

Under  the  proposal,  a  new  part  516 
would  be  added  in  order  to  centralize 
the  application  processing  guidelines 
and  procedures. 

A  number  of  OTS's  existing 
regulations  contain  application 
requirements  that  may  not  be  essential 
to  effective  supervision  of  these 
activities.  The  proposal  would  have 
removed  the  application  or  notice 
requirements  from  these  regulations. 

The  proposal  was  based  upon  an 
approach  that  differentiated  among 
savings  associations  in  the  application 
process  depending  upon  their  financial 
and  managerial  conditions  and  their 
records  of  compliance  with  applicable 
statutes  and  regulations,  including  the 
CRA.  Under  the  proposal,  savings 
associations  with  adequate  capital,  in 
good  financial  condition,  with  qualified 
management,  and  with  satisfactory  or 
better  CRA  and  Compliance  ratings 
would  have  been  afforded  "expedited 
treatment"  by  OTS  in  considering  their 
requests  or  intentions  to  engage  in 
certain  activities.  These  associations 
would  have  been  given  maximum 
flexibility  to  engage  in  a  variety  of 
activities  free  from  application 
requirements  altogether  or  would  only 
be  required  to  file  a  notice  or 
certification  in  connection  with  the 
commencement  of  a  particular  activity, 
depending  on  the  activity  at  issue.  Any 
additional  risks  to  safety  and  soundness 
posed  by  these  activities  would 
primarily  be  addressed  through  other 
supervisory  means,  such  as  the 
examination  process  or  offsite 
monitoring.  In  a  situation  that  raised 
particular  supervisory  concerns,  OTS 
could  require  an  application  from  a 
savings  association  that  would 
otherwise  qualify  for  expedited 
treatment.  Additionally,  after  reviewing 
a  notice  submitted  by  an  association 
eligible  for  "expedited  treatment,"  OTS 
could  have  determined  that  it  required 
additional  information  and/or  the 
submission  of  an  application.  Notices 
submitted  by  savings  associations 
eligible  for  "expedited  treatment"  woiild 
have  been  deemed  "applications"  for 
purposes  of  statutory  and  regulatory 
requirements  referring  to  applications. 

"The  proposal  defined  a  savings 
association  eligible  for  expedited 
treatment  as  any  thrift  institution  that 
had  not  been  notified,  pursuant  to  RB 
3a-l,  that  it  required  more  than  normal 
supervision;  that  met  or  exceeded  its 
minimum  capital  requirements;  and  that 
had  composite  MACRO,  CRA,  and 
Compliance  ratings  of  1  or  2,  or 
satisfactory  or  better. 


Under  the  proposal,  "standard 
treatment"  of  requests  to  engage  m  new- 
activities  would  have  been  given  to 
applications  from  a  savings  association 
requiring  more  than  normal  supervision, 
any  savings  association  having  a 
composite  MACRO  or  Compliance 
rating  of  3.  4  or  5,  a  savings  association 
failing  any  one  of  its  minimum  capita! 
requirements,  or  a  savings  association 
with  a  CRA  rating  of  less  than 
satisfactory. 

Savings  associations  receiving 
"standard  treatment "  would  still  be 
required  to  file  the  necessary 
applications  under  the  applicable 
regulations.  The  proposal  set  forth  the 
explicit  presumption,  however,  that 
applications  by  such  an  association  to 
engage  in  a  new  activity  would  be 
denied  unless  the  applicant 
demonstrated  that  the  proposed  activity 
would  clearly  improve  its  financial  or 
managerial  condition  or,  as  applicable, 
its  compliance  with  the  requirements  of 
the  CRA  or  other  consumer-related 
statutes  and  regulations  (without  further 
impairing  its  financial  condition). 
Consequently,  savings  associations 
subject  to  "standard  treatment"  would 
be  strongly  encouraged  to  consult  with 
supervisory  personnel  before  filing  an 
application. 

All  new  notice  requirements  that 
would  have  been  created  by  the 
proposed  regulation  for  activities  or 
transactions  subject  to  CRA  publication 
requirements  remained  subject  to  those 
•publication  requirements. 

The  proposal  also  would  have 
replaced  the  current  application 
requirements  for  holding  company 
deregisfration,  standard  charter 
amendments  (excluding  name  changes) 
and  new  charters  for  federal 
associations,  standard  federal  mutual  or 
stock  savings  association  bylaws  with  a 
simpler  and  more  straightforward  notice 
and  certification  requirement  for  all 
savings  associations. 

Regardless  of  whether  a  notice  or  an 
apphcation  was  ultimately  filed  with  the 
agency,  the  association  would  have 
been  required  to  maintain  all  of  the 
necessary  documentation  and  records 
for  OTS  to  determine,  in  its  examination 
of  the  association,  that  it  is  complying 
with  all  of  the  regulatory  requirements. 

II.  Summary  of  Comments  and  OTS 
Response 

The  OTS  received  nine  comment 
letters  in  response  to  its  proposal. 
Commenters  mcluded;  four  individuals; 
three  trade  associations;  one  savings 
association;  and  one  law  firm.  The  four 
individual  commenters  opposed  the 
proposal  as  a  whole,  generally  for 
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reasons  diaoetned  beiow.  The  other 
commenters  geaenUy  supported  the 
proposed  restnicturu^  of  the  appJication 
processing  uad  •treacilining  of  notice 
requirement*  while  expressing  vanous 
concerns  aboat  the  proposal  ami 
suggesting  darifications  and 
modificatioos.  The  issue  receiving  ibf 
most  comments  was  the  definition  and 
standards  of  eii^biiity  to  be  used  m 
drterrruniag  whether  an  association 
qualifies  for  the  "expedited"  or 
"standard"  application  and  notice 
processes 

A  Definitiori  and  Standards  of 
EligiMtty 

One  comraentei-  argued  that  Regional 
Directors  should  be  given  discretion  to 
det ermine  tvhether  M^CRO  3-rated 
institutions  qualify  for  "expedited 
treatment"  or  to  grant  exemptions  on  a 
rase-by-case  basis  where  the  3-rating  is 
based  solely  on  asset  problems.  The 
commenter  suggested  that  the  definition 
of  eligibility  for  "expedited  treatment" 
be  modified  to  include  institutions  thai 
do  not  require  more  than  normal 
superviaJoa  in  accordance  with  RB  3a-l 
and  those  that  meet  or  exceed  the 
minimum  capital  requirements  and  have 
composite  MACRO.  CR.\  and 
Compliance  ratings  of  1  or  2.  or 
satisfactory  or  better,  The  institution 
could  receive  "expedited  treatment"  if 
the  MACRO  rating  is  a  3.  if  it  is 
determined  by  the  Regional  Director,  on 
a  case-by-case  basis,  that  such 
treatment  is  warranted. 

The  OTS believes  that  "standard 
treatment"  for  all  M\CRO  3-rated 
institutions  best  recognizes  the  overall 
condition  oC  the  institution  end  is  an 
app-opnate  presumption  It  allows  the 
agency  tire  flexibiUty  to  appnyve  the 
application  for  the  proposed  activity  if  it 
is  determined  that  the  institntion's  " 
performant*  would  dearly  improve.  The 
same  is  true  for  institutions  with  a 
Compliance  rating  of  3.  or  a  less  than 
safi9fBctt»ry  CRA  rating 

Tivo  commenters,  who  otherwise 
strongly  supported  the  proposal, 
opposed  using  the  MACRO  rating  in 
determining  the  eligibility  of  an 
irstitutioa  for  "expedited"  or  •'standard" 
appJication  processing  treatment.  They 
argued  that  the  cnteria  for  expedited 
treatment  should  be  hmited  to  the 
existence  of  adequate  capital,  good 
financial  condition,  qualified 
matiagemenc  and  '"Satisfactorj  "  or 
better  CRA  and  CompUance  ratings. 
One  commentiBr  suggested  that  if  a 
MACRO  rating  of  3  exchides  en 
association  from  "cKpedited  treatment' 
the  Regtooal  OfSce  shtwld  be  afforded 
the  latitude  to  allow  the  associatjon 


"expedited  treatment"  based  on  its 
strengths  «i  the  otiwr  criteria 

One  commenter  disagreed  with  the 
explicit  presumption  that  applvcetions 
filed  by  less  healthy  insbtutionj  wiii  l»- 
denied  tinless  the  applk»nt  can  provf^ 
the  proposed  activity  clearly  would 
improve  its  condition  or  compliance 
with  consan>er-rHated  laws  The 
commenter  argned  that  the  negatu-r 
P'-esLimptton  shouVd  be  diminsted. 
Alternatively,  the  phrase  "dearly 
improve"  should  be  defined  with  regard 
!o  financial  or  managerial  condition  or 
compliance  with  consumer-related  laws 
to  avoid  cases  in  which  mstitutionf 
refrain  from  fding  applications  thai 
potentially  or  indirectly  could  benrr' 
them 

After  rev  lewing  these  coniments.  Ihe 
OTS  has  decided  that  the  objectives  of 
streamlining  vanoui  application 
processes,  consistent  with  safel)  tiuc 
soundness,  are  best  accompl.shod  t'v 
using  associations'  MACRO. 
Compliance,  aad  CRA  ratings  tu 
determine  eligibility  for  "expedited 
treatment"  of  applications,  aod  usin^  «n 
explicit  presumption  that  applications 
by  associations  receiving  'standard 
treatnient"  vnH  be  denied  unless  they 
demonstrate  that  the  new  activity  will 
clearly  improve  the  association's 
fm.ar^cial  or  managerial  condition,  its 
compliance  with  consumer-related 
statutes  and  regulations,  or  its  CRA 
performance,  as  apjplicable  The  use  of 
the  presumption  it  appropriate  because 
it  is  consistent  with  the  definition  of 
"problem"  association  Similariy  the 
use  of  the  ratings  is  appropriate  t>ec8use 
&.e)  are  current  and  rdJaWe  measures 
of  performance  in  ttese  three  criJirij! 
af-eas  The  critrana  for  "expedited 
treatment"  and  "standard  treatmenf 
have  been  clanfied,  however,  to  rpfler" 
terminology  that  is  more  consistent  wuh 
other  regiilatory  standards 

Accordingly,  an  association  eligible 
for  "expedited  treatment"  is  defined  as 
en  institution  that: 

•  Meets  or  exceeds  its  minimum 
capital  requirements; 

•  Has  composite  MACRO.  CR.\.  aixl 
Compliance  rati.ngs  of  1  or  2.  or 
satisfactory  or  better  and 

•  Has  not  been  notified  that  •:  is  a 
"problem"  association  or  an  as»ouuit<>r 
in  "troubled  condition." 

Standard  treatment  of  requests  to 
engage  in  new  achrities  will  tie  given  « 
appUcations  from  a  savings  associatioc 
that: 

•  f^as  a  composite  MACRO  or 
CrmpiiarKje  rating  of  d..  «.  or  &. 

•  la  failing  aoy  of  its  minimum  cepitai 
requirements; 


•  Has  a  CRA  ratios  iets  than 
Batisfadori-;  or 

•  Hati  been  notified  thrit  :;  ^^  a 
'pnoble<r"  8(»soaflt»<>r  <  '  that  it  is  in 
:r!»ubled  conditifw 

■fVoblfm"  ftftiKX-iHtKirt-  ;ir 
a8»c»nfltton«  in  "TTrnjhied  (condition"  are 
thow 

•  V\  ifti  fl  can-ti>(>«i-t«"  M  -\rpf '  rating  of 
4  tK  b. 

•  Failing  any  of  It*  mini  Tiin 
regulatoqr  capital  reqi  in^mi  nts. 

•  Sxdiject  to  a  cap  ;«!  tiinectiveora 
cease  and  desist  order,  s  conaecU  order. 
ore  fomiiU  wniten  iigr-eenient  relating 
to  thiesafet)  and  soiukineM  or  f;n<iricial 
\i*tb.lity  c.f  the  siivHigs  assoLi^'iur.,, 
:if..i-i8  othiirwiwc  !n,fornu:(1  i;:  w-ii-i^  {>_s 
t^.e  Offu  e  or 

•  Notified  in  v*  ri'mg  by  the  Office 
that  it  has  been  ilK«t«n'"tffl  a  ~probleio" 
fl ssoci fl twvi  CM-  an  tm»tx-iHtMin  in 

!.i:>uWed  comiiuim  ' 
In  response  t<,<  tme  o*  lUf  <:t)r',rr>eMi 
the  OTS  alfto  ha,*  determirx-ii  tu  (  L;<nf> 
what  iras  meant  tiy  me  pt-:Tssr    (,.ii'Hr!'> 
improve."  The  regulation  f'rxiv.rics  'fini 
the  followins  fsKtors   Hm.  ■'.>;  CJ^crs.  wui 
be  taken  inln  1   -ns  ;i( '  ^i    1^  m  applying 
this  cntenon  to  «  proixwed  activity  <k 
transacnon  The  list  hovMAf  -ihouid 
no!  he  considered  all  inc  iasi  vr  r  nd 
other  factors  will  tw  ronsid^.'ed  wtien 
relevant,  on  a  en"**'  )'>  rf.m-  basis. 

Time  Frame.  Prudence  and  Conduct  of 

Proposed  Activity 

The  Regmnsi  Director,  or  his  tKs.gnee. 
upon  rei  ('i%injt  mv.  application  from  a  3. 
4.  0-  5  MACRO  mted  institution  or  an 

msl  'iition  notif'fxl  of  'problem"  status 

('"  tha'  i!  IS  in  "tRHibifvl  r:i.r>d, iti<  >r;  '  must 
determine  th«t  the  proprfs<'d  t-wspriion 
will  help  the  flswKriHtKm  m***-'  itj 
applical4e  cepifHl  »t«fKiHrri«.  <,''  !"-;>Tk« 
its  c»p»t«l  position  if  h(n>«<i>  pv<...»:.> ] r.,,, 
these  req^iirements,  withm  h  st)"-^ 
penod  of  tin*  Hnd  thfit  rbp  f'n»pi'«<t'fi 
activity  IS  prudent,  it  or  v^'''M  ^■rf- 
adeqn8te^y  c«pi>«l,iie<i.  Hful  w-''  '*>'■ 
conducted  tn  «  niRnn*"-  tbH'  i*>  (T'Mstpnt 
with  safety,  scnindne^-s  and  the  ir'!'-'*^'<. 
of  the  insurance  fund 

Reasonahlenes*  0/  Assumptions.  Capital 
or  ButHfies*  Plan.  Op«-stK>ns, 
Com.piianct'  With  R.^^gulniKiri* 

The  applKifltifHi  mnst  <1<'.th»  as  irate 
.^eHlistic  near -term  and  i<>'>«  term 
pr(if;?nbiiity  gtials  In  aiWitio'^,   ">e 
p-f^rx'sal  mwst  demonMratr-  'hft*  it  is 
t'Hsed  on  reflsonHhlf  and  f  \;!<?<  it 
assumptions  with  intenm  tsT?*"-*  'ha' 
can  be  meesured  and  g«-np-fl:  v  »m1'  f>e 
part  of  a  c«p4!«!  or  Sosmf-^s  p  la  "  T^h-e 
applicant  nnisl  b!»o  df-mors*m'H  r^n' 
appropriate  operstinjj  oortt'ol!^  jx'i..  .,,.., 
and  prpTP-rlM'v  \'\  in-diV'iuH'ts 
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oirpe'ent  to  undertake  and 
direct  such  ac-;vi:;ps,  are  provided. 
Finally,  the  application  must 
demonstrate  that  the  applicant's  capital- 
raising  strategy  is  in  accordance  with 
the  OtS  3  rules,  regiilations.  and  policy 
statements,  including  normal  application 
procedures,  and  is  within  the  guidelines 
of  applicable  thrift  and  regulatory 
bulletins 

fiistorica!  Performance 

The  Regional  Director,  or  his  designee, 
will  consider  the  association's  past 
operating  history  and  performance  and 
will  assess  whether  any  increase  in  the 
association's  risk  profile  is  limited  and 
proportionate  to  anticipated  increases  in 
capital  through  approval  of  the  proposed 
activ:ty,  ^ 

Change  o:  Management 

The  Regional  Director,  or  his  designee, 
must  also  consider  whether  approval  of 
a  proposed  activity  will  result  in  a 
change  of  management  and  whether  the 
change  is  acceptable  and  in  the  best 
interests  of  the  association. 

CRA  Performance  ' 

Applicants  should  be  aware  that  in 
the  case  of  less  than  satisfactory  CRA 
performance,  the  Regional  Director,  or 

his  designee,  must  evaluate  appropriate 
applications  in  conformance  with  the 
1989  Statement  of  Federal  Financial 
Supervisory  .Agencies  Regarding  the 
Community  Reinvestment  Act.  That 
policy  statement  expliciUy  provides  that 
applicants  are  expected  to  have 
addressed  '.heir  CR.\  responsibilities 
and  have  necessary  policies  in  place 
a."d  working  well  before  they  submit  an 
application.  The  Regional  Director,  or 
his  designee,  must  consider  the 
institution's  entire  CRA  record  as  an 
integral  component  of  the  analysis  that 
accompanies  the  application  process. 

The  policy  statement  provides,  in  part, 
that  com.mitmenls  made  by  an  applicant 
for  future  action  are  not  viewed  as  part 
of  the  CR-A  'ecord  of  performance  of  the 
institution,  but  may  be  given  weight  as 
an  indicator  of  potential  for 
improvement  in  the  institution's 
performance.  Commitments  cannot  be 
used  to  overcome  a  seriously  deficient 
record  of  CR.'\  performance.  In  some 
cases,  however,  commitments  may  be 
appropriate  in  addressing  CRA 
perfonnance  ;n  the  context  of 
acquisition  of  a  troubled  financial 
institution.  In  other  cases,  commitments 
are  i.mportant  to  the  conclusion  that  the 
resulting  institution  will  meet  the 
convenience  and  needs  considerations 
consistent  with  approval  of  the 
application.  In  appropriate  cases, 
however,  OTS  may  grant  conditional 


approval  of  an  application  and  require 
that  the  institution  involved  take 
specific  actions  to  improve  CRA 
performance.  Generally,  approval 
granted  by  the  agency  becomes  effective 
or  final  for  purposes  of  appeal  upon 
issuance.  Failure  to  fulfill  conditions  of 
an  approval  may  result  in  subsequent 
withdrawal  of  the  approval  or 
enforcement  actions  including  the 
imposition  of  civil  money  penalties. 

Compliance  Considerations 

In  situations  involving  less  than 
satisfactory  compliance  ratings,  the 
Regional  Director,  or  his  designee,  must 
determine  that  the  proposed  transaction 
will  enable  the  association  to  meet  its 
responsibilities  under  various  consumer- 
related  statutes  (such  as  the  Truth  in 
Lending  Act  and  Equal  Credit 
Opportunity  Act)  and  public-interest 
laws  (such  as  the  Bank  Secrecy  Act). 
Applicants  need  to  consider  the  ways  in 
which  the  transaction  will  enhance  their 
compliance  performance.  For  example, 
in  the  case  of  an  acquisition,  the  target 
financial  institution  may  have  an 
exemplary  compliance  program, 
outstanding  internal  pohcies  and 
procedures,  and  a  knowledgeable  and 
effective  compliance  staff,  which  the 
applicant  may  plan  to  retain  and  adopt 
as  its  own.  Such  an  action  would  be 
likely  to  improve  its  own  compliance 
performance. 

B.  Other  Comments  and  Issues 

One  commenter  urged  the 
replacement  of  the  application  process 
with  a  notification  procedure  for  thrifts 
eligible  to  avail  themselves  of  the  30% 
LTOB  hmit  for  residential  production 
lending  as  provided  for  in  FIRREA. 

The  OTS  has  considered  this 
suggestion  and  has  determined  to 
replace  the  application  process  with  a 
notification  procedure  for  thrifts  eligible 
to  avail  themselves  of  the  30%  LTOB 
limit  for  residential  production  lending. 
This  change  reduces  the  burden  to  the 
industry  and  the  OTS,  without 
compromising  safety  and  soundness, 
and  resolves  the  problems  of  continuity 
by  obviating  the  need  for  an  association 
to  file  applications  annually  for  the 
same  activity. 

One  individual  commenter  argued 
that  applications  and  notices  were 
valuable  tools  to  ensure  thrifts' 
compliance  with  regulations  and, 
therefore,  should  be  retained.  As 
discussed  in  the  preamble  to  the 
proposal.  56  FR  at  41973,  OTS  believes 
that  more  effective  and  less 
cumbersome,  less  time-consuming,  and 
less  costly  means  than  applications  are 
available  to  regulate  many  activities  of 
savings  associations. 


One  commenter  argued  that  the 
Regional  Offices  did  not  have  the 
expertise  to  make  application  decisions. 
.Another  commenter  stated  that 
Washington  was  in  a  better  position  to 
make  good  and  consistent  decisions. 
One  commenter  thought  that  the 
proposal  eliminated  the  opportunity  to 
prevent  regulatory  violations,  leaving 
the  task  of  discovering  them  to 
examiners  after  such  violations  had 
occurred. 

The  OTS  has  carefully  considered  all 
these  concerns  and  believes  that 
duplication  of  efforts  by  Regional  and 
Washington  staff  can  be  minimized. 
Decentralized  application  decision- 
making allows  the  agency  official  who 
supervises  the  applicant  most  closely  to 
make  the  decision.  Review  of  the 
Regional  application  process  is  an 
integral  part  of  the  OTS  internal  audi! 
function.  The  performance  of  the 
Regions  will  be  evaluated  to  determine 
how  well  they  are  achieving  the  OTS 
goal  of  prudent  utilization  of 
applications  as  a  supervisory  tool.  The 
primary  role  of  the  OTS  Washington 
headquarters  in  this  process  will  be  the 
oversight  of  the  Regional  Offices' 
application  processing  function  while  it 
continues  to  fulfill  its  overall  policy- 
making function  and  establish  national 
application  standards  and  guidelines. 
Delegations  therefore  are  being  removed 
from  regulations  and  will  be 
incorporated  in  a  Director's  order  that 
will  contain  appropriate  standards  for 
authorizing  action  under  delegated 
authority. 

One  commenter  recommended  that 
the  OTS  modify  §§  545.74(b)(7)  and 
563.37(c)  to  reflect  the  exemption 
contained  m  section  18(m)(5)  of  the 
Federal  Deposit  Insurance  Act  ("FDIA"). 
Section  18(ml(5)  expressly  exempts 
federal  savings  banks  that  were 
chartered  before  October  15,  1982.  from 
the  notice  requirement  that  savings 
associations  must  submit  to  the  OTS 
and  FDIC  before  establishing  a  new 
subsidiary  or  engaging  in  a  new  activity 
through  an  existing  subsidiary.  See  12 
U.S.C.  1828(ml(5). 

In  response  to  that  comment,  the  OTS 
is  amending  §§  545.74(b)(7)  and  563.37(cl 
to  reflect  the  exemption  contained  in 
section  18(m.)(5)  of  the  FUIA. 

One  commenter  suggested  that  the 
Regional  Offices  implement  an 
acknowledgment  step  for  the  receipt  of 
an  application  or  notice  prior  to 
beginning  the  review  process.  The 
.Application  Processing  Handbook  and 
§  516.2  require  that  the  OTS  notify  an 
applicant  in  writing  within  5  business 
days  of  receipt  of  an  application. 
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Another  commenter  su^ested  that  the 
fees  reflecting  the  costs  involved  in 
processing  applications  be  tailored  to 
meet  the  needs  of  the  transaction  or,  as 
an  alternative,  that  a  de  minimis 
exception  be  developed  where  the 
transaction  or  activity  is  under  a  cerlam 
dollar  amount  such  as  $10,000  The  OTS 
plans  to  assess  a  lower  fee  for 
"expedited  processing"  and  a  higher  fee 
for  "standard  processing"  of  an 
application  based  on  actual  review  of 
time  spent  and  corresponding  cost 
incurred  by  the  OTS.  The  fee  schedule  is 
printed  in  a  Thrift  Bulletin  that  is 
published  annually  Appropriate 
changes  will  be  reflected  in  the  next 
revision  of  the  schedule. 

The  proposal  also  would  have 
required  20  days  notice  to  applicants 
when  the  OTS  intended  to  extend  the 
time  for  review.  Upon  reconsideration  of 
the  proposal,  the  OTS  has  determined 
that  a  20-day  time  frame  would  present 
an  undue  burden  on  the  agency,  and 
therefore,  will  reduce  the  time  period  tc 
10  days  in  the  final  rule.  The  OTS 
believes  this  reduction  wil!  expedite 
applications  processing. 

Upon  reconsideration.  OTS  has 
determined  to  address  most  holding 
company  issues  m  another  regulation.  In 
addition,  OTS  has  determined  to 
streamline  by  deleting  certain  obsolete 
or  superseded  pro\'ision8  including:  (1) 
Section  545.94  regarding  the  closing  of  a 
branch  office  because  it  has  been 
superseded  by  the  Federal  Deposit 
Insurance  Corporation  Improvement  Ac. 
of  1991  (FDICIA);  (2)  section  563.93[g) 
regarding  lending  limitations  because 
the  authority  expired  on  December  31. 
1991:  and  (3)  section  563.133  regarding 
the  sale  of  FHLMC  stock  because  it  is 
obsolete. 

III.  Description  of  Final  Rule 

Today's  final  rule,  which  eliminates  or 
streamlines  various  application  or 
notice  requirements,  does  not  differ 
significantly  from  the  proposal  As 
stated  in  the  proposal,  not  all 
applications  or  notices  will  be  eligible 
for  "expedited"  treatment.  The  final  rule 
sets  forth  those  applications  where 
"expedited"  treatment  will  be  available 
As  OTS  gains  experience  with  these 
requirements  it  is  anticipated  that  more 
applications  will  be  designated  as 
eligible  for  "expedited"  treatment. 

Including  changes  made  in  response 
to  comments  received,  as  discussed 
above,  the  major  differences  between 
today's  rule  and  the  proposal  are  the:  (1] 
Clarification  of  the  criteria  for 
"expedited  treatment"  and  "standard 
treatment"  of  applications.  (2) 
replacement  of  the  application  process 
with  a  notification  procedure  for  thrifts 


eligible  to  avail  themselves  of  the  W^ 
LTOB  limit  for  residential  production 
lending:  (3)  deletion  of  {  563.93;g) 
regarding  lending  limitations:  (4) 
deletion  of  5  563,133  regarding  the  sale 
of  FliLMC  preferred  stock.  (.5)  change  of 
time  frame  from  20  days  to  10  days  for 
notification  of  extension  of  time  to 
consider  applications:  (6)  removal  of  the 
notice  requirement  and  the  references  to 
account  forms  from  $  563.1.  [7] 
amendment  of  §  545  77  consistent  with 
the  approach  set  forth  in  the 
Miscellaneous  Capital  Proposed 
Regulation  56  FR  15303  (Apnl  16  1991); 
and  (8)  removal  of  changes  to  j  5  584,1 
and  584.5  from  final  rule 

As  discussed  in  the  pream,bie,  the 
following  changes  also  are  made  in 
connection  with  today's  rule:  (1!  lasting 
of  certain  factors  related  to  financial  or 
managerial  condition  or  compliance 
with  consumer-related  laws  that  OTS 
will  use  to  determ.me.  on  a  case-by-case 
basis,  whether  an  activity  or  a 
transaction  would  "cleariy  improve"  an 
association's  financial  or  mianagerial 
condition,  as  appiicabie.  and  (2) 
tailoring  the  application  fees  to  the  cost 
of  the  application  process. 

OTS  takes  this  opportunity,  however, 
to  reiterate  that  this  more  expedited. 
less  burdensome  method  of  processing, 
or  removing  the  need  for.  applications 
does  not  alter  the  obligations  of 
institutions  to  comiply  with  an> 
applicable  laws,  rules  or  regulations. 

rV'  Administrative  Procedure  .^ct 

The  final  rule  contains  a  number  of 
technical  and  organizational 
amendments  that  were  not  included  in 
the  proposal.  These  amendments  revise 
the  descriptions  of  the  OTS's 
organizational  structure  set  out  in 
subpart  B  of  part  500,  as  well  as  correct 
cross-references  to  new  titles  found 
throughout  chapter  V.  Pursuant  to  5 
U.S.C,  553(a)(2),  the  OTS  has  determined 
that  this  portion  of  today's  rule  is  not 
subject  to  the  notice  and  com,ment 
prox-isions  of  the  Administrative 
Procedure  Act  because  it  relates  to 
agency  organization  and  procedure,  a 
matter  specifically  exempt  from  the 
provisions  of  that  .^ct. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  section  605fb)  of  the 

Rpgulatorv'  Flexibility  Act,  it  is  certified 
that  this  rule  will  not  have  a  significant 
econom.ic  impact  on  a  substantial 

num.ber  of  small  entities. 

VI.  Executive  Order  12291 

The  OTS  has  determined  Lhat  this 
final  rule  does  not  constitute  a  "major 
rule"  and,  therefore,  does  not  require  the 


preparation  of  a  regulatory  impact 

analysis 

V'll  Paperwork  Reduction  Act 

The  regulations  addressed  in  this  rule 
contain  a  number  of  information 
collections  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3504(h). 
The  rule  would  reduce  the  burden 
imposed  under  some  of  the  regulations, 
as  well  as  eliminate  the  burden  from 
others.  Therefore,  several  of  the 
collections  of  information  have  been 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget,  in  order  to 
amend  the  burdens  imposed  as  they  are 
currently  reflected  in  their  respective 
inventories.  In  the  instances  where  the 
burden  would  be  T'ma\pii  hi',-ip<  ther, 
corrective  acucn  ^^^rKsnet:s  have  been 
filed. 

Comments  on  the  collections  should 
be  sent  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(1550),  Washington,  DC  20503.  with 
copies  to  the  Office  of  Thrift 
Supervision.  1700  G  Street  NW., 
Washington.  DC  20552. 

The  collections  of  information  in  this 
rwilation  are  found  in  the  sections  of 
Ola's  regulations  listed  below.  In 
addition,  the  OMB  Control  Numbers 
under  which  they  have  been  approved     v 
are  listed. 

12  CFR  544.2  and  552.4 

The  collection  of  information  under 
these  secbons  has  been  approved  under 
OMB  Control  No.  1550-0018. 

The  likely  respondents  include  any 
savings  association  requesting  to  amend 
its  charter. 

The  information  is  used  by  OTS  to 
evaluate  the  merits  of  the  request  in 
light  of  the  applicable  statutory  and 
regulatory  criteria  and  OTS  policy. 

12  CFR  544.5  and  552.5 

The  collection  of  information  under 
these  sections  has  been  approved  under  j 
OMB  Control  No.  1550-0017. 

The  likely  respondents  Include  any 
savings  association  requesting  to  amend 
its  bylaws. 

The  informadon  is  used  by  OTS  to 
evaluate  the  merits  of  the  request  in 
light  of  the  appUcable  stBtutor>'  and 
regulatory  criteria  and  OTS  policy. 

12  CFR  545.74(c)(4) 

The  collection  of  information  under 
this  section  has  been  approved  under 
OMB  Control  No.  1550-0013. 

The  likely  respondents  include  any 
savings  association  requiring  approval 
prior  to  operating  a  service  corporation 
to  engage  in  activities  not  preapproved 
by  regulation.  The  regulation  also 
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requirvs  a  re  xrcKeeping  requireraent 
for  secun'ies  brokerage  services. 

The  information  is  used  by  OTS  to 
evaluate  the  merits  of  the  request  in 
light  of  the  applicable  statutory  and 
regulatory  criteria  and  OTS  policy. 

12  CFR  -■)?  ^7{b) 

A  cor^f'.'ivp  gr'ion  worksheet  has 
been  fued  to  delete  this  coUection  of 
information. 

12  CFR  545.92  and  545S5 

The  collection  of  information  under 
thefte  sections  has  been  appro%-ed  under 
ONiB  Control  No.  1550-0006. 

The  likely  respondents  are  savings 
associations  sub)ect  to  standard 
treatment,  as  defined  in  \  516.3(a)  of 
OTS's  regulations,  which  desire  to 
establish  or  change  a  location  of  a 
branch  office. 

The  information  is  needed  by  OTS  in 
o-der  to  determine  whether  the 
application  meets  OTS's  criteria  for 
approval  for  permission  to  establish  a 
branch  office  or  for  relocation  of 
existing  branch  offices. 

12  CFR  545.96(d) 

The  collection  of  inf  jrmation  is  being 
removed  from  this  section.  It  was 
previously  exempt  pursuant  to  5  CFR 
■l320.7a)(l). 

12  CFR  563.4 

The  collection  of  information  is  being 
removed  from  this  section. 

12  CFR  563.43 

The  collection  of  information 
contained  in  this  section  is  currently 
approved  under  OMB  Control  No.  1550- 
0011. 

The  likely  respondents  include  any 
savings  associations  involved  in 
transactions  subject  to  the  restrictions 
of  12  CFR  563.43  who  must  adequately 
document  for  review  ail  such 
transactions. 

The  information  is  used  by  savings 
associations  for  internal  management 
control  purposes  and  by  OTS  examiners 
to  determine  whether  the  savirgs 
associations  are  being  operated  safely, 
soundly,  and  in  regulatory  compliance. 

12  CFR  563.45 

The  collection  of  information  under 
this  section  has  been  approved  under 
OM3  Control  No.  1550-0002. 

The  l2i».e!y  respondents  include 
savings  associations  that  are  required  to 
maintain  records  that  in  reasonable 
detail,  accurately  reflect  transactions 
between  savings  asftoaationa  and  their 
9ubsidiar.es  dViC  affiiiates  or  affiliated 
person" 


The  information  is  used  by  savings 
associations  for  internal  management 
control  purposes  and  by  OTS  examiners 
to  determine  whether  the  savings 
associations  are  being  operated  safely, 
soundly  and  in  regulatory  compliance. 

12  CFR  563£1 

The  collection  of  information  under 
this  section  has  been  approved  under 
OMB  Control  No.  1550-0030. 

The  likely  respondents  include  any 
savings  association  that  is  required  to 
submit  an  application  for  approval  prior 
to  issuing  subordinated  debt  securities 
or  mandatorily  redeemable  preferred 
stock.  Any  savings  association  eligible 
for  expedited  treatment  pursuant  to  12 
CFR  516.3(a).  is  required  to  submit  30- 
day  advance  written  notice  of  its 
intention  to  issue  securities. 

The  information  is  used  by  OTS  to 
determine  if  the  proposed  issuance 
conforms  to  the  criteria  in  the  regulation 
and  would  not  be  Gnancially 
detrimental  to  the  association. 

12  CFR  566.4 

The  collection  of  information  under 
this  section  has  been  approved  under 
OMB  Control  No.  1550-0011. 

The  likely  respondents  include  all 
savings  associations  that  are  required  to 
maintain  records  verifying  their 
compliance  with  OTS's  liquidity 
regulations. 

The  information  is  used  by  savings  , 
associations  for  internal  management 
control  purposes  and  by  OTS  examiners 
to  determine  whether  the  savings 
associations  are  being  operated  safely, 
soundly  and  in  regulatory  compliance. 

VTII.  Table  of  Contents  for  Rp^uiatorv 
Changes 

Part  500    Organization  and  functions 
(Govemment  agencies). 
Part  500    Organization  and  Channeling  of 

Functions 
Sec  500.10    The  OTS  or  The  Office 
Sec.  SOail    Wa»hington  Operations 
Sec.  50ai2    Regional  Operations 
Sec.  500.14    CongresaionaJ  Affairs  Office 
Sec.  500.15    Pubbc  Affairs  Office 
Sec.  500.17    The  Chief  Counsel 
Part  518    Apphcation  Processing  Guidelines 

and  Procedures 
Sec.  516.1    Offices  of  the  Office  of  Thrift 

Supervision,  informatjon  and  subtnittais 
Sec.  516.2    Apphcations  processing 

guidelines.  36 
Sec  516.3    Definitions 


Subchapter  C— Regulations  for  Federal 
Savings  Associatiooa 
Part  543 

Sec  543.1    Corporate  title 

Sec.  543.2    Application  for  permission  to 

organize 
Sec.  543.8    Conversion  of  State  mutual 

charter  to  Federal  charter 


S*?r.  543  9     Application  for  convrrsion  to 
Federal  mutual  charter 

Part  544 

SfT  "vM  2     Charter  amendir.'Tits 

Sec.  544  3     Adoption  of  new  Fpderal  e.harter 

by  a  Federal  savings  assocation 
SfC  544  5     Federal  mutual  savrnps 

assonarion  bylaws 

Part  545 

Sec.  545,74     Ser\'ice  corporation 

Sec  545  7"     Real  estate  for  office  and  related 

facilities 
Sec.  545.82    Finance  subsidiaries 

Branch  off'ces 

Upgrading  of  approved  branch 


Sec.  545  92 
Sec.  545  93 
office 
Sec.  545.94 
Sec.  545.95 


(Removed  ana  Reserved] 
Cha.'-.^e  of  office  location  atv! 
redesigns! ion  of  offices 
Agenry 


Sec.  545.96 

Part  548 

Sec.  546.2 
Sec  546.4 

Part  550 

Sec.  550.2 

Part  552 

Sec  55 


[Amended] 
Voluntary  dissolution 

Applications 


t     Pr,>cedur€  for  organization  -if  n 

Federal  stock  association 
Sec.  552.2-2     [Amended!  Federal  Irter.ir.fi  "■! 
Sec.  552.4     Charier  amendments 
Sec.  552-5     Bylaws 
Sec.  552.6-3    Certificates  for  shares  and  their 

transfer 
Sec.  552, to    Annua!  reports  to  stockholders 
Sec  552.13    Combinations  involving  Federal 

stock  associations 

Subchapter  D — Rcguiations  Applicable  lo  All 

Savings  Assonatiors 

Part  563 

Sec.  563  1     Ciiartenng  docurPierts 

Sec.  563.4     [Bemoved  and  He9en.-ed| 

Brokered  Deposits 
Sec  563.10    Earnings  based  accounts 
Sec.  563.22     Merger,  consoiidation.  purchdse 

or  sale  of  assets,  or  assumption  of 

liabilities 
Sec  563.37    Operation  of  service 

corporation,  liability  of  savings 

assoaabon  for  debt  of  service 

corporation 
Sec.  5e3.38    Salvage  power  of  savings 

association  to  assist  service  corporation 
Sec.  563.41     l.oans  and  other  transactions 

with  affiliates  and  subsidianes 
Sec.  563.43     Restrictions  on  ioans.  other 

inveslnnents.  and  real  and  personal 

property  traa.iactjons  lavoiving  aff.hcted 

j>ersons 
Sec.  563.46     Disclosu.'-e 
Sec.  563.74    Mutual  capital  ccrtif^ca'^s 
Sec  563,75     I Remo'.-edj  Preferred  Stock 
Sec.  563  80     Borrowir^g  limitations 
Sec  563  81     Issuance  of  subordinated  debt 

secunties  and  mandatorily  redeemable 

preferred  stock 
-Sec.  563,93     Lending  limitations 
Sec.  563,131     Liability  growth 
Sec-  563,132     Secunties  kssued  throug-i 

subsidianes 
Sec.  563.133     [Removed  and  Reserved)  Sale 
of  FHLMC 
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Sec.  583.134    [Amended]  Capital 
distributions 

Part  563b 

Sec,  563b. 3    General  principles  for 

conversions 
Sec.  563b. 8    Procedural  requirements 
Sec,  563b. 28    Procedural  requirements 
Sec.  563b. 29    Conditions  of  approval 
Sec.  563b. 39    Application  for  modified 

conversions 
Sec.  563b. 41    Procedural  requirements 

Pari  563f 

Sec.  563f.7 
time 

Part  586 

Sec.  566  3 
Sec,  566.4 
Sec  566.5 


Exemptions  and  extensions  of 


Liquidity 

Records;  Deficiencies 
[Removed  and  Reserved] 
Payment  of  Penalty 

Part  571 

Sec.  571 12    {Removed  and  Resened] 

Applications  processing  guidelines 
Sec.  574.3    Acquisition  of  control  of  savings 

associations 
Sec,  574  4     Control 
Sec.  574.5     Certifications  of  ownership  and 

other  reports 
Sec.  574.6     Procedural  requirements 
Sec,  574.7     Determination  by  the  office 
Sec.  574.9     [Removed)  Delegations  of 

authority 

Pari  584 

Sec.  584.2-1     Prescribed  services  and 

activities  of  sa\Tng9  and  loan  holding 

companies 
Sec,  584. 2-2    Permissible  bank  holding 

company  activities  of  savings  and  loHn 

holding  companies 
Sec  584  9    Prohibited  acts 

List  of  Subjects 

12  CFR  Part  500 

Organization  and  functions 
(Government  agencies]. 

12  CFR  Part  516 

Applications,  Reporting  and 

recordkeeping  requirements.  Saiings 
associations. 

12  CFR  Parts  543.  546.  558,  559,  579 

Savings  associations. 

12  CFR  Part  544 

Reporting  and  recordkeeping 
requirements,  Savings  associations 

12  CFR  Part  545 

Accounting,  Consumer  protection, 
Credit,  Electronic  funds  transfers, 
Investments.  Manufactured  hemes. 
Mortgages,  Reporting  and  recordkeepir-.g 
requirements,  Savings  associations. 

12  CFR  Part  550 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Trusts  and  trustees. 


12  CFR  Parts  552  and  563b 

Reporting  and  recordkeeping 

requirements.  Savings  associations 
Securities. 

12  CFR  Part  563 

Accounting,  Advertising,  Cnme, 

Currency.  Flood  insurance.  Investrripri's 
Reporting  and  recordkeeping 
requirements.  Savings  associatioris 
Secunties,  Surety  bonds. 

72  CFR  Part  .Vi3f 

A;i*rnjst.  Holding  compHnieg  ^Hvings 
assiocidtions. 

12  CFR  Part  566 


Liquidity,  Reporting  and 
recordkeeping  requirements.  Sav 
associations 

12  CFR  Pi-;  5fi7 


ngs 


Capital.  Reporting  and  recordkeeping 
requirements.  Savings  associations, 

12  CFR  Part  571 

Accounting,  Conr.icts  of  intcre-s' 
Gold,  Investments.  Reporting  and 
recordkeeping  requirements,  Savings 
associations, 

12  CFR  Paris  5-4  and  584 

Administrative  practice  and 
procedure.  Holding  companies. 
Reporting  and  recordkeeping 
requirements  Savings  associations. 
Securities, 

Accordingly,  the  (IffJcf  ofThrift 
Supervision  hereby  amends  chapter  V, 
title  12,  Code  of  Federal  Regulations,  as 
follows: 

CHAPTER  V— OFFICE  OF  THRIFT 
SUPERVISION,  DEPARTMENT  OF  THE 
TREASURY 

1  Chapter  V  is  amended  by  removing 
the  words  "Senior  Deputy  Director  for 
Supervision  (Operations)"  wherever 
they  appear  m  §§  558  3,  558.4.  559.3, 

563,iro{c){4j,  563b.27(e),  563b.28(c)(2). 
567.3(a)(1).  (a)(2),  (d)(1).  (d)(3).  and 
(d)(5),  567.4  (a)(1)  introductory  text. 
(a)(2)  introductory  text.  (a)(3)(i) 
introductory  text,  and  (a)(4),  571.1(a)(1). 
571.2  (b),  (d)(1),  (e)(4)(ii).  and  579.5.  and 
by  adding  in  lieu  thereof  the  words 
"Deputy  Director  for  Regional 
Operations", 

2  Chapter  V  is  amended  by  removing 
the  words  "Senior  Deputy  Director  for 
Supervision  (Policy  i'  wherever  they 
appear  in  §§  563  160(f)(3),  567.3  (a)(1) 
and  (a)f2),  and  5"!  16(c){101,  and  by 
adding  in  lieu  thereof  the  words  "Deputy 
n!rert(.tr  for  \Vash:ngtor,  Operations". 


SUBCHAPTER  A— ORGANIZATION  AND 
PROCEDURES 

PART  500— ORGANIZATION  AND 
CHANNELLING  OF  FUNCTIONS 

3,  The  authority  citation  for  part  500 
continues  to  read  as  follows: 

Authority:  Sec.  3.  as  added  by  sec.  301. 103 
-  Ht,  276  (12  U.S.C.  1462a);  see.  4,  as  added  by 
s.  c  301. 103  StaL  280  (12  U.S.C.  1463):  »ec.  5. 
4H  Stat  13Z  as  amended  (12  U.S.C.  1464). 

4.  Subpart  B  of  part  500  is  revised  to 
read  as  follows: 

Subpart  B — Ger>#ra(  Org»r»lz»tion 

SOaiO    The  OTS  or  The  Office. 

500.11  Washington  Operations. 

500.12  Regional  Operations. 

V*  :  4    CongresBional  Affairs  Office. 
.  n  jj  s    Public  Affairs  Office. 
500.17    The  Chief  Counsel 

Subpart  B — General  Organization. 

S  500.10     The  OTS  o'  Tfie  Otnc« 

The  Office  of  Ihnft  Supervision 
(referred  to  as  "OTS"  or  "Office")  is  an 
office  of  the  Department  of  the  Treasury. 
Its  functions  are  to  charter,  supervise, 
regulate  and  examine  Federal  savings 
associations  and  to  supervise,  regulate 
and  examine  all  savings  associations.  It 
is  directed  by  a  Director,  who  is 
appointed  by  the  President  and 
confirmed  by  the  Senate  to  a  five-year 
term. 

;  500.11     Washington  ope'-J»rton» 

VVabiungiun  Upfeioiiuiis  ovtibees 
supervisory  operations,  policy, 
information  resources  management,  and 
administration  within  the  OTS.  In 
addition,  it  develops  national  policy 
guidelines  for  existing  statutes  and 
regulations,  establishes  programs  to 
implement  new  policies  and  laws. 
estabUshes  and  maintains  programs  and 
procedures  for  the  examination  of 
savings  associations,  develops  and 
maintains  surveillance  systems  to 
monitor  the  condition  of  the  industry, 
develops  and  maintains  financial 
management  and  information  systems, 
maintains  human  resource  programs, 
processes  savings  association 
applications,  and  provides  specialized 
supervision  for  certain  savings 
associations. 

5  500.12     Regionai  Operations 

Regional  Operations  is  responsible  for 
the  examination  and  supervision  of 
savings  associations  in  the  five  regions 
to  ensure  the  safety  and  soundness  of 
the  industry.  In  addition  it  is  responsible 
for  overseeing  the  training  and 
development  of  federal  thrift  regulators 
through  accredited  programs. 
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5  500. 1 4    Congr«M*oo«<  Atfatrv  Otflc*. 

The  Congressional  Affairs  Office  \s 
responsible  to  '.he  Director  for  ensuring 
appropriate  coordination  and 

comir.unicarion  with  Congress,  savings 
associations  and  the  public.  It  is  also 
responsible  for  coordinatuig 
correspondence  wilh  Congress  and 
savings  assixiahons. 

5S00.15     PuWte  Afta«r»  Ott»c«. 

The  Pub!:-:  .-XfTair^  O^ice  is 
responsible  for  directing  and 

cocrdinatms  coir.rruni cation  with  the 
news  media  and  the  public 

§500.17    Th«  Chief  Couns«4. 

The  Ch,ef  Counsel  is  the  chief  legal 
officer  of  the  OTS  and  has,  among  other 
functions,  those  set  forth  m  this  sectioiL 
The  Chief  Counsel  is  responsible  for  the 
representation  of  the  OTS  in  judicial 
proceedings  m  which  the  OTS  is 
involved  as  a  party  or  as  amicus  curiae. 
The  Chief  Counsel  .s  diso  rp'jponsible 
fc  defendinji!  all  appeals  of  final  OTS 
orders  in  the  federal  Courts  of  .^Dpeal. 
The  Chief  Counsel  t»  responsible  for 
adviamg  the  OTS  with  respect  to 
interpretatifTna  invoivmg  quesfons  of 
law.  for  the  preparation  of  legisiation, 
and  for  the  preparation  and 
interpretation  of  re^lationa.  In  addition, 
the  Chief  Counsel  also  u  responsible  for 
dealing  with  general  probiema  ansing 
under  the  Administrative  Procedure  Act 
and  for  dealing  with  legal  problems 
ansing  under  applications  to  the  OTS. 

§500.32    (R«mo*«dl 

5  Section  500.32  is  removed. 

6.  A  new  part  518  is  added  to 
subchapter  A  to  read  as  follows 

PART  516— APPUCATX)W 
PROC£SSING  QUIOEUNES  ANO 
PROCEDURES 

Sec 

516.1  OfTicM  of  the  Office  -of  Thrift 
S'rp*r\-(«ion  ^r.fcrrr'stinn  aid  suhrrutHls. 

518.2  ApplicaMon*  proce»«ir>«  luidehnes. 

516.3  Definition*. 

AuthorMy  12  U^S.C  bSZ  ViO-  i»ec  3.  M 
d-lded  t)y  »ec.  301_  103  Stax  278  ;i2  L'.S.C 
•■Wia);  sec  4,  aa  adoed  b>  §«■-  301  103  Stat 
ZiX  [\Z  l  SC  l*a3);  »«c.  5,  ♦*>  Slat  1A2,  tui 
amended  (12  U.S.C  1464). 

•516.1     OfTte««  o<  Itvt  Otflc«  Of  Thrtn 
Sup«rvt»ion;  inforrTWtlon  and  twOmftta**, 

(a)  The  headquarters  of  the  OTS  is 

located  at  1700  C  Street.  \\V., 
VVashin;5ton,  DC  20552.  General 
information  concemmg  the  OTS  may  be 
obtained  in  person  at  that  locat  on  or  by 
wntten  request  to  the  OTS  at  the  above 
address 

(bj  The  Regional  Offices  of  the  OTS 
and  their  regions  are  as  follows: 


(1)  Northeast  Regional  OfTice  10 
Exchange  Place  Centre.  17th  Floor 
Jersey  City.  New  |er»ey  07302  ^Region 
Connecticut,  Delaware,  Maine. 
Massachusetts,  New  Hampshire.  New 
Jersey.  New  York.  Pennsylvania.  Rhode 
Island,  Vermont,  West  Virginia  1 

(2)  Southeast  Regional  Office  14:'5 
Peachtree  Street  NE-.  Arlanta.  (Jeorgia 
30348-5217.  (Region;  Aidbama.  District 
of  Columbia.  Florida.  Georgia. 

"  Maryland.  North  Carolma.  Puerto  Rica 
South  Carolina,  the  Virgin  Islands. 
Virginia.) 

(3)  Central  Regional  Office.  Ill  East 
Wacker  Drive,  suite  800,  Chicago. 
Illinois  60601-4360.  (Region:  Illinois. 
Indiana.  Kentucky,  Michigan.  Ohio. 
Tennessee,  Wisconsin.) 

(4)  Midwest  Regional  Office.  122  W 
John  Carpenter  Freeway,  suite  600  P  O 
Box  619027.  Irving.  Texas  75<139  [Region: 
Arkansas,  Colorado.  Iowa.  Kansas, 
Louisiana,  Minnesota.  Mississippi. 
Missouri.  Nebraska,  New  Mexico,  .North 
Dakota,  Oklahoma.  South  Dakota. 
Texas.) 

(5)  West  Regional  Office.  1 
Montgomery  Center,  Suite  400,  San 
Francisco.  California  94104.  (Region: 
Alaska.  Arizona.  California.  Guam, 
Hawaii.  Idaho.  Montana.  Nevada. 
Oregon.  Utah,  Washington,  Wyoming.] 

(c)  Filings.  Applications,  notices  or 
other  filings,  as  provided  for  in  the 
OTS's  regulations  shall  be  submitted  to 
the  appropriate  Regional  Office  unless 
specifically  noted  otherwise  in  the 
procedures  for  a  particular  filing.  The 
original  and  two  conformed  copies  shall 
be  filed  for  each  application  or  notice. 
All  copies  should  be  clearly  captioned 
as  to  the  type  of  filing  and  should 
contain  all  exhibits  and  other  pertinent 
documents.  Application  forms,  notice 
forms  and  instructions  are  available 
from  each  Regional  Office.  Additional 
copies,  in  addition  to  the  three  required 
for  every  application  are  required  for  the 
following  applications 

(1)  Mcnrger  or  branch  pur-ihase 
applications  filed  pursuant  to  {  563.22  of 
this  chapter  or  notices  fUed  pursuant  to 
9  574.3(b)  of  this  chapter  involving  a 
merger  (including  a  merger  involving  an 
interim  association)  or  applications  filed 
on  Form  H-(e)3  require  four  add  nonal 
copies  of  the  application.  The  copies 
should  be  labeled,  respectively. 
"Department  of  Justice  Copy," 
"Coivptroller  Copy."  Tederal  Reserve 
Copy,"  and  "FDIC  Copy". 

(2)  Any  acquiror  fihng  a  notice 
pursuant  to  {  574.3(b)  of  this  ch.^pter 
shall  file  three  additional  copies  of  the 
notice,  and  shall  label  such  copies 
"FDIC  Copy."  "Comptroller  Copy  '  and 
"Federal  Reserve  Copy,"  respectively  In 
addition,  any  acquiror  filing  a  notice 


pursuant  to  S  574.3(b)  of  this  chapter 
with  respect  to  acquisition  of  a  state- 
chartered  association  shall  file  an 
additional  copy  of  the  notice  with  the 
OTS  labeled  "State  Supervisor  Copy  " 
(3)  In  the  case  of  an  appbcation  filed 
on  Form  H-(e)2  (other  than  an 
application  pursuant  to  {  574.3(c)(l)(iv) 
of  this  chapter),  the  applicant  shall  file 
one  additional  copy  of  the  application 
with  the  OTS  and  shall  label  such  copy 
"Department  of  Justice  Copy." 

§  516.2    AppllcatioRS  processing 
guidelines. 

(a)  General.  (1)  To  ensure  the  timely 
processing  of  applications  and  notices, 
the  OTS  hereby  sets  forth  guidelines  for 
the  processing  of  completed  applications 
and  notices  (hereinafter  collectively 
referred  to  as  "applications")  filed  with 
the  OTS.  This  section  does  not  apply  to 
applications  or  requests  related  to 
transactions  pursuant  to  section  13  (c]  or 
(k)  of  the  Federal  Deposit  Insurance  Act, 
12  U.S.C  1823  (c).  (k);  or  requests 
submitted  in  connection  with  cease-and- 
desist  orders,  temporary  cease-and- 
desist  orders,  removal  and/or 
prohibition  orders,  temporary 
suspension  orders,  supervisory 
agreements  or  directives,  consent 
merger  agreements,  or  documents 
negotiated  in  settlement  of  litigation 
(including  requests  for  termination  or 
modification  of,  or  for  approval  pursuant 
to.  such  orders,  agreements,  or 
documents),  or  similar  litigation  or 
enforcement  matters.  Requests 
submitted  in  connection  with  cease-and- 
desist  orders,  removal  and/or 
prohibition  orders,  supervisory 
agreements  or  directives,  consent 
merger  agreements,  and  other 
documents  negotiated  in  settlement  of 
litigation  ("enforcement  documents") 
are  not  covered  by  this  section. 
However,  the  fact  that  a  regulabon 
involving  an  application  may  be 
mentioned  in  an  enforcement  document 
does  not  mean  that  this  section  does  not 
apply  to  that  application  Requests  to 
engage  in  activities  that  are  specifically 
restricted  by  enforcement  documents 
and  requests  for  termmation  or 
modification  of  such  documenta  are  not 
covered  by  this  section.  Applications 
submitted  pursuant  to  a  regulatory 
requirement  that  the  prior  approval  of 
the  OTS  be  obtained  before  engaging  in 
a  proposed  activity,  however,  are 
covered,  whether  or  not  mentioned  in  an 
enforcement  document.  If  the 
application  or  request  is  unique  to  the 
enforcement  document,  then  it  is  not 
covered  by  this  section. 

(2)  Requests  for  reconsideration, 
modification,  or  appeal  of  final  agency 
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action!  of  the  OTS  are  no!  covered  by 
this  sectioo.  In  «<kiition.  where  other 
regulation*  of  the  OTS  establish  specific 
procedures  for  proceosing  of 
applicatioiu  or  set  forth  specific  time 
periods  for  automatic  approval  of 
apphca lions  unless  such  applications 
are  disapproved  or  objections  are 
raised,  the  provisions  of  those 
regulations  are  controlling  with  respect 
to  the  matters  to  which  they  pertain 
W'herp  a  regulation  sets  forth  a 
procedure  for  processing  an  application 
but  does  not  contain  a  time  period 
pursuant  to  which  such  application  is  to 
be  processed,  the  application  will  be 
processed  under  the  procedure 
established  by  the  regulation,  but  will  be 
subject  to  the  time  periods  contained  in 
this  sectxm. 

(b)  Applications  submitted  for  reviev. 
A.n  application  submitted  to  the  OTS  for 
processing  shall  be  submitted  on  the 
designated  form  and  shall  comply  *vith 
all  applicable  regulations  and  guidelines 
RovemiDg  the  Sling  of  such  applications 
The  OTS  is  required  to  notify  an 
applicant  in  writing  within  5  business 
days  of  receipt  of  an  application 

(c)  Acxepdng  applications  for 
processing.  (1)  Within  30  calendar  days 
of  receipt  of  a  properly  submitted 
application  for  processing  the  OTS 
shall: 

_(i)  Request  in  writing  any  additional 
information  necessary  to  complete  the 
application; 

(iij  Deem  the  application  to  be 
complete;  or 

(iii)  Decline  to  further  process  the 
application  if  it  is  deemed  by  the  OTS  tc 
be  materially  deficient  and/or 
substantially  incomplete 
Failure  by  the  OTS  to  act  as  described 
m  paragraph  (cKlKil.  (cKlKiil-  or 
(c)(l)(iiij  of  this  section  within  30 
calendar  days  of  receipt  of  an 
application  for  processing  shall  result  in 
the  filed  application's  being  deemed 
complete,  thereby  commencing  the 
penod  for  review.  If  an  application 
includes  a  request  for  a  waiver  of  an 
application  requirement  that  certain 
information  be  supplied,  the  waiver 
request  shall  be  deemed  granted,  unless 
within  30  calendar  days  of  receipt  of  a 
properly  submitted  application  for 
processing,  the  OTS  requests  in  wnting 
additional  information  about  the  waiver 
request  or  denies  the  waiver  request  in 
writing. 

(2)  Failure  by  an  applicant  to  respond 
fully  to  a  written  request  by  the  OTS  for 
additional  information  within  30 
calendar  days  of  the  date  of  such 
request  may  be  deemed  to  constitute 
withdrawal  of  the  application  or  may  be 
treated  as  grounds  for  denial  or 


disapproval  of  the  application.  If  an 
application  is  deemed  withdrawn,  the 
apphcatioo  may  be  resubmitted  for 
processing,  but  it  will  be  deemed  a  nev* 
filing  under  the  applicable  statulp  or 
regulation. 

(3)  An  applicant  may  request  in 
wnting  a  bhef  extension  of  the  30-da> 
period  for  responding  to  a  request  for 
additional  informahon  described  in 
paragraph  (cM2j  of  this  section  pnor  to 
the  exptratioa  of  the  30-day  time  pencxi 
The  OTS.  at  its  option,  may  grant  an 
applicant  a  Umited  extension  of  time  in 
wnting.  Failure  by  an  applicant  to 
respond  fully  to  a  written  request  fur 
additional  mfonnation  by  the  expiration 
of  the  extended  period  permitted  by  the 
OTS  may  be  deemed  to  constitute 
withdrawal  of  the  application  or  may  t>e 
treated  as  grounds  hit  denial  or 
disapproval  of  the  application 

(41  The  period  for  review  by  the  OTS 
of  an  application  wiU  commence  on  th*' 
date  that  the  application  is  deemed 
complete.  The  OTS  shall  notify  an 
applicant  in  wnting  as  to  whether  th« 
application  Is  deemed  complete  within 
15  calendar  days  after  the  timely  films 
of  any  additional  information  furnished 
in  response  to  any  initial  or  subseque'^t 
request  by  the  OTS  for  additional 
information.  If  the  OTS  fails  to  notif)  (,n 
applicant  in  wnting  within  such  time. 
the  application  shall  be  deemed  to  be 
complete  as  of  the  expiration  of  such  15- 
day  period.  If  additional  information 
furnished  m  response  to  a  written 
request  by  the  OTS  for  additional 
information  includes  a  reques!  for  h 
w  ail,  er  of  an  application  requirement 
that  certain  information  be  supplied,  the 
waiver  request  shall  be  deemed  granted. 
unless  within  15  calendar  day§  after  thp 
timely  fihng  of  such  additional 
information  the  OTS: 

111  Request  m  writing  additional 
information  about  the  waiver  request  or 

(li)  Denies  the  waiver  reqneH?  in     «^ 
vvnting. 

(5)  .After  additional  infonnatiori  has 
been  requested  and  supplied,  the  OTS 
may  request  additional  information  only 
with  respect  to  matters  denved  from  or 
prompted  by  information  already 
furnished,  or  information  of  a  roHlcnn'^ 
nature  that  was  not  reasonably 
available  from  the  applicant  at  the  time 
of  the  application,  was  concealed,  or 
pertains  to  developments  subsequent  tn 
the  time  of  the  OTS's  initial  request  fof 
additional  information  With  regard  to 
information  of  a  matenal  nature  that 
was  not  reasonably  available  from  the 
applicant,  was  concealed  at  the  time  an 
application  was  deemed  to  be  complete 
or  pertains  to  developments  subsequent 
to  the  time  an  application  was  deemed 
to  be  complete,  the  OTS  may  requesl  m 


vNTiting  such  additional  infonnat-on  as  it 
considers  nf^ressary  and,  h'  itsopr:r»p 
may  deem  the  application  nm  tr  !w 
complete  until  such  Rddttionn 
information  is  fumi»h«Hl  !  'por  f^ceiptof 
such  additional  inforn  flt,,>n,  the  OTS 
shall 

(i)  Request  in  v^rTting  further 
additiorol  infonnatlon  to  complete  the 
application 

(iij  Deem  thf  appi.t(..H*ii>:   :i   im 
complete  and  commenc*  t,  ru  n  n  v  n  v* 
period  of  the  u>m{>leted  a{i>iii.:;,:n>tt.  w. 

(iii)  Deeoi  the  applic^'ior  to  !>« 
materially  defiaent  and; or  »i,;'>htj.nt;,i'U 
incompiete  and  return  i'  t(  rh( 
applicant,  in  the  cas<  o!  an  application 
•hat  raises  a  symifican!  is«u»  of  policy 
or  lavv   actions  taker  by  the  Kew>on  shall 
not  commence  any  of  the  (>en<'<is  ft»r 
review  of  a  completed  api  in-nisoi. 
de8cril>ed  in  perugrapli  i<i)  of  this 
section 

',6)  VVriffe  n  r«*setBti(>n  pr-escnbes  a 
prooediire  fr>r  s'lbmission  of  protests  to 
an  appiicatiar  p.nd  a  protest  is  filed,  the 
automatic  appnv  ei  t-me  frames 
specified  henin  shall  be  temporarily 
suspended  until  a  record  sufficient  to 
support  a  determination  on  the  protest  is 
developed 

(7)  The  OTS.  hi  its  discretion,  may 
deem  an  application  to  be  materially 
deficient  and/or  substantially 
incomplete  in  the  event  that  the 
applicant  or  an  afTibate  of  the  applicant 
is  or  becomes  subject  to  an 
investigation,  examination, 
administrative  proceeding  by  a  federal 
or  state  or  municipal  court  department 
agency  or  commission  or  other 
governmental  entity,  or  a  self-regulatory 
trade  or  professional  organization,  or 
intra-govemmental  inquiry,  that  is 
pertinent  to  the  standards  applicable  to 
the  OTS  *  evnhiatiiKi  ul  ih>'  application 
or  relate*  to  a  deiemiiunuoa  the  OTS  is 
required  to  iruine  m  coruiection  with  the 
application  under  tiie  applicable  statute 
or  regulation. 

(d)  Failun-  by  the  OTS  to  approve  or 
deny  an  appiication  or  to  disapprove  a 
notice.  (1)  If.  upon  expiration  of  the 
applicable  ppnod  for  review  of  any 
complete  applies uoa  to  which  this 
section  applies,  or  any  extension  of  such 
period,  the  OTS  has  ffliif-d  t<.  spprtive  or 
lien)  such  applicatic'iri  iir    :i;  V.w  <  hseof 
a  notice,  Ut  li.sHfprovt^  sik  h  notice),  the 
application  nhall  withou:  further  action, 
be  deemed  to  be  approved,  or.  in  the 
case  of  a  notice  not  disapproved  by  the 
OTS  Fur  purpow's  of  the  previous 
sentence  the  fx^nixl  f^r  rf\,],-v.  o'  kI' 
applications  shnll  \h>  Wi  ce.iendu:  d<iy8 
beginning  from  the  Hp^bcation's  deemed 
complf  !p  ci.iip  !r>(  hidiiff  nns  r^p  plication 
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or  notice  submitted  pursuant  to  part  574 
of  this  chapter. 

iZ;  In  the  event  that  more  than  one 
application  is  being  submitted  in 
connection  with  a  proposed  transaction 
or  other  action,  the  applicable  period  for 
review  of  all  such  applications  shall  be 
the  review  period  for  the  application 
having  the  longest  period  for  review, 
subject  to  any  applicable  statutory 
periods. 

(e)  Extension  of  time  for  review.  The 
period  for  review  of  an  application 
deemed  to  be  complete  may  be 
extended  by  the  OTS  for  30  days 
beyond  the  time  penod  for  review  set 
fo-h  ;n  pa'-agraph  (d)  of  this  section. 
The  OTS  shall  notify  an  applicant  at 
least  10  days  prior  to  the  expiration  of 
the  penod  for  review  of  a  complete 
application  that  such  review  period  is 
being  extended  for  30  days  and  shall 
state  the  general  rea8on(s)  therefor. 

(f)  Extension  of  time  for  OTS's  review 
of  applications  raising  significant  issues 
of  law  or  policy.  In  those  situations  in 
which  an  appHcation  presents  a 
significant  issue  of  law  or  policy,  the 
applicable  period  for  review  of  such 
application  also  may  be  extended  by  the 
OTS  beyond  the  time  period  for  review 
set  forth  in  paragraph  (d)  of  this  section 
or  any  extension  thereof  pursuant  to 
paragraph  (e)  of  this  section  until  such 
time  as  the  OTS  acts  upon  the 
application.  In  such  cases,  written  notice 
shall  be  provided  to  an  appHcant  not 
later  than  the  expiration  of  the  time 
period  set  forth  in  paragraph  (d]  of  this 
section  or  any  extension  thereof 
pursuant  to  paragraph  (e)  of  this  section 
that  the  period  for  review  is  being 
extended  in  accordance  with  this 
paragraph  (f),  which  notice  shall  also 
state  the  general  reason(s)  therefor. 

§516.3    Definitions. 

(a)  Expedited  treatment.  (1)  A  savings 
association  is  eligible  for  expedited 
treatment  by  the  OTS  if  all  of  the 
following  conditions  exist: 

(i)  The  savings  association  has  a 
composite  MACRO  rating  of  1  or  2; 

(ii)  The  savings  association  has  a 
Community  Reinvestment  Act  (CRA) 
rating  of  satisfactory  or  better. 

(iii)  The  savings  association  has  a 
Compliance  rating  of  1  or  2; 

(iv)  The  savings  association  is  meeting 
all  of  its  capital  requirements  under  part 
567  of  this  chapter,  and 

[v)  The  savings  association  has  not 
been  notified  by  supervisory  persormel 
that  it  is  a  problem  association  or  an 
association  in  troubled  condition. 

(2)  Where  specified  by  regulation,  a 
savings  association  that  qualifies  for 
expedited  treatment  under  paragraph 
(a)(1)  of  this  section  may  engage  in 


activities  upon  filing  a  notice  with  the 
OTS  together  with  any  necessary 
certifications.  For  these  activities,  a 
notice  will  be  all  that  is  required  and  an 
association  may  engage  in  the  activity 
unless  the  OTS  objects  within  30  days. 
Such  notices  are  deemed  to  be 
applications  for  purposes  of  statutory 
and  regulatory  references  to 
"applications." 

(3)  The  OTS  may  require  complete 
applications  from  savings  associations 
that  otherwise  qualify  for  expedited 
treatment  in  situations  raising 
supervisory  concern  or  a  significant 
issue  of  law  or  policy  and  may  request 
additional  information  from  such 
associations  when  necessary.  In  these 
circimistances,  the  OTS  may  determine 
that  such  applications  no  longer  qualify 
for  expedited  treatment. 

(b)  Standard  treatment.  (1)  A  savings 
association  will  receive  standard 
treatment  if  any  of  the  following 
conditions  exist: 

(i)  The  savings  association  has  a 
composite  MACRO  rating  of  3,  4  or  5; 

(ii)  The  savings  association  has  a  less 
than  satisfactory  CRA  rating; 

(iii)  The  savings  association  has  a 
Compliance  rating  of  3,  4.  or  5; 

(iv)  The  savings  association  has 
inadequate  capital,  including  failing  any 
one  of  its  capital  requirements  under 
part  567  of  this  chapter,  or 

(v)  The  savings  association  has 
otherwise  been  notified  by  supervisory 
persormel  as  being  a  problem 
association  or  an  association  in  troubled 
condition. 

(2)  Savings  associations  receiving 
standard  treatment  shall  be  required  to 
file  complete  applications  under  the 
applicable  regulations  of  this  chapter 
with  the  OTS.  Such  applications  will  be 
denied  unless  the  association 
affirmatively  demonstrates  how  the 
application  will  clearly  improve  its 
finai^ial  and/or  managerial  condition  or 
improve  its  compliance  with  the  CRA  or 
other  consumer-related  statutes  without 
adversely  affecting  its  financial  or 
managerial  resources. 

(c)  MACRO  rating.  A  savings 
association's  MACRO  rating  is  its 
Management,  Asset  Quality.  Capital 
Adequacy.  Risk  Management,  and 
Operating  Results  rating  as  of  the  most 
recent  rating  update  (as  determined 
either  on-site  or  off-site  by  the  most 
recent  examination)  of  which  the 
savings  association  has  been  notified  in 
writing. 

(d)  CRA  rating.  Through  June  30. 1989, 
savings  associations  received  one  of  five 
CRA  ratings:  Outstanding  (1),  Good  (2). 
Satisfactory  (3),  Needs  Improvement  (4). 
or  Unsatisfactory  (5).  For  examinations 
begun  between  July  1, 1989  and  June  30. 


1990.  savings  associations  received 
numerical  ratings  of  1  through  5.  During 
this  penod,  ratings  of  1  and  2  were 
considered  satisfactory  or  better  and  3, 
4.  and  5  were  less  than  satisfactory-. 
Savings  associations  examined  for  CRA 
perfomiance  after  July  1,  1990  receive 
one  of  four  ratings:  Outstanding. 
Satisfactory,  Needs  to  Improve,  or 
Substantial  Noncompliance. 

(e)  Compliance  rating.  A  savings 
association's  Compliance  rating  is 
determined  pursuant  to  the  OTS 
Compliance  Rating  System  which 
measures  an  association's  com.pliance 
with  civil  rights,  consumer  protection, 
and  public  interest  regulations,  including 
the  Bank  Secrecy  Act,  Bank  Protection 
Act,  Equal  Employment  Opportunity, 
Economic  Sanctions,  and  Advertising. 

SUBCHAPTER  C— flEGULJkTIONS  FOR 
FEDERAL  SAVINGS  ASSOCIATIONS 

PART  543— {AMENDED! 

7.  The  authonty  citation  for  part  543 
continues  to  read  as  follows: 

.Authority:  Sec  2.  46  Stat  128.  as  amended 
(12  U.S-C.  1462):  sec.  3,  as  added  by  sec,  301. 
103  Stat.  278  (12  U.S.C,  1462a  I;  sec.  4.  as 
added  by  sec.  301,  103  oiat.  280  (12  US  C. 
1463):  set.  5.  48  Stat.  132.  as  amended  (12 
use.  1464):  sec.  10.  as  added  by  sec  301,  103 
Stat.  318  (12  U  S.C.  1467a):  sec.  802,  91  Stat. 
1147.  as  amended  (12  US.C.  2901  et  seq.]. 

§543.1     [Amended) 

8.  Section  543.1  is  amended  by 
removing  the  words  "Distnct  Director" 
and    District  Director,  or  his  or  her 
designee"  wherever  they  appear  in 
paragraph  (b)  and  by  inserting  in  lieu 
thereof,  the  words  "OTS":  and  by 
removing  the  words  "his  or  her 
objection"  contained  in  the  third 
sentence  of  paragraph  (b)  and  adding  in 
heu  thereof  the  words  "its  objection". 

9.  Section  543.2  is  amended  as  follows: 

a.  By  revising  paragraph  (a)  to  read  as 
set  forth  below; 

b.  By  removing  and  reserving 
paragraph  (b); 

c.  By  removing  the  phrase  "District 
Director,  or  his  or  her  designee" 
wherever  it  appears  in  paragraph  (d) 
and  by  inserting  in  lieu  thereof  the  word 
"OTS": 

d.  By  revising  the  last  sentence  of 
paragraph  fdl(3]; 

e.  By  removing  the  words  "Director's 
office"  where  they  appear  In  paragraph 
(d)(4)  and  inserting  the  word  "OTS  ; 

f.  By  removing  the  word  "Director" 
and  the  phrases  "District  Director  or  his 
or  her  designee",  "District  Director,  or 
his  or  her  designee",  and  "Distnct 
Director,  his  or  her  designee,  or  any 
other  person  designated  by  the  Director" 
wherever  they  appear  in  paragraphs  (e) 
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and  (f]  and  by  inserting  in  lieu  thereof 

the  word  'OTS "; 
g  By  removing  the  introductory  text  of 

paragraph  (g)  and  revising  the 

introductory  text  of  paragraph  (gjjt  |  tc* 

reed  as  set  forth  below;  and 
h.  By  removing  paragraph  (h)(3j 
The  revised  text  reads  as  follows 

S  543^    AppHcatton  for  permission  to 
orgsntn, 

(aj  General.  Recommendations  by 
employees  of  the  OTS  regarding 
applications  for  permission  to  orgdotze  « 
Federal  savings  acsociation  are 
privileged,  confidential  and  subject  to 
I  5tO.S  (b)  and  (c)  of  th\s  chapter 

(b)  (Reserved] 

•  •  *  •  » 

(d)  Public  notice  and 
inspection.  '  *  * 
*        •        •        *        • 

(3)  ■   *   *  The  OTS  may  also  give 
notice  to  any  other  person  believed  to 
ha\e  an  interest  in  the  epplicalion 


(g)  Approval  (1!  Factors  thai  iaiI 
considered  are: 


h 


10.  Section  543.8!  b)  is  revised  to  read 
as  follows: 

§  S43.8    Conversion  of  State  mutual 
charter  to  Federal  charter. 

(b|  Recommendations  regardi.'":^ 
applications  for  issuance  of  Federal 
charters  are  privileged,  confidential  and 
subject  to  i  510-5  (b)  and  cj  of  this 
chapter. 

11.  Section  543.9  is  amended  by 
revising  paragraph  (a):  and  by  removing 
the  phrase  "District  Director'  and  the 
phrase  "Office"  wherever  they  appear  m 
paragraph  (c)  and  adding  m  lieu  thereof. 
•he  phrase  "OTS"  to  read  as  follows: 

$  S43.9    AppMcatton  for  conversion  to 
Fe<lenil  mytuai  ctwrter. 

(a)  Filing.  Any  state  savings  and  loan 
association  type  or  state  savings  bank 
type  institution  desinng  to  convert  into  a 
Federal  savings  association  shall,  after 
approval  by  its  board  of  directors,  file 
an  application  on  forms  obtained  from 
the  OTS.  The  applicant  shall  Sbbmit  an^ 
financial  statements  or  other 
information  the  OTS  may  require. 


PART  544— lAMENDEDj 

12.  The  authority  citation  for  part  544 
continues  to  read  as  follows: 

Authority  Sec  2.  46  Stat  128.  es  Bmpndcd 
(12  LvS.C.  14e2>;  sec  3.  as  edded  by  sec  301 
103  Stat.  278  {12  U.S  C  1462at;  sec  4  es 
addpd  by  sec.  30t  103  Stat.  280  (12  U.S.C 

1463):  see.  S.  48  Slat.  r?.Z.  as  amt;Q<k?d  (12 


U.S.C  1464):  sec  Itt  «»  added  by  stc  301.  10:< 
Slat.  318  {12  \JS.C.  1487aJ,  sec  802.  91  Sw 
r,47.  H8  amended  (12  U.S.C  2901  e!  rpq  ] 

13  Section  544.2  is  amendetl  b> 
revising  paragraph  (a|,  the  introductory 
text  of  paragraph  (b|.  and  the  scnond 
sentence  of  paragraph  (ci.  and  by 

rprr'ovtng  paragraphs  (dj  and  (<';  u-  read 
as  fo'lows: 

J  544.2    Charter  amemJments. 

(a)  General.  In  order  to  adopt  a 
charter  amendment,  a  Federal  mutual 
savings  association  must  comply  with 
the  following  requirements: 

( 1 )  Board  of  directors  approval.  The 
board  of  directors  of  the  association 
must  adopt  a  resolution  proposing  the 
charter  amendment  that  states  the  text 
of  such  amendment. 

(2)  Forrr,  of  filing— {n  Application 
requirement  If  the  proposed  charter 
amendment  would:  Render  more 
diiTtcult  or  dtsco'irage  a  merger,  proxy 
contest  the  assumption  of  control  by  a 
mutual  account  holder  of  tne 
association,  or  the  removal  of  incumbent 
management  or  involve  a  significant 
issue  of  law  or  policy:  then,  the 
ds.societion  shall  file  the  proposed 
amendment,  along  with  a  certification 
that  the  proposed  amendment  is 
permissible  under  ail  spplicahlp  Irk-s. 
rules  or  regulations  and  ob^HiT'  the  prior 
approval  of  the  OTS 

(^ii  S'otice  req-jiremeni  if  thp 
n.'-cpost'd  charter  amendment  does  not 
I'volve  a  provision  that  would  be 
covered  by  paragraph  (a)(2)(i'(  of  t^-s 
section,  then  the  association  shal- 
submit  the  proposed  amendment  to  the 
OTS  along  with  a  certification  thpt  thf 
proposed  amendment  is  perrmasihle 
under  all  applicable  laws,  niles  or 
regulations,  at  least  30  days  prior  to  the 
effective  date  of  the  charier  nmcnd.ment 

fbl  Approval  Any  charter  amendment 
filed  pursuant  to  paragraph  (ai(2!  ;n  of 
this  section  shall  automatically  hi 
approved  30  days  fromj  the  date  of  filinjt: 
of  such  amendment,  provided  that  the 
dss<.)ciation  follows  the  rpquirements  of 
!ls  charter  m  adopting  such  amendment. 
This  automatic  approval  does  no'  apply 
if,  pf-ior  to  the  expiration  of  sucbi  30-day 
period,  the  OTS  notifies  the  association 
that  such  amendment  is  reiected  or  that 
such  amendment  is  deemed  to  t>e  f  led 
under  the  provisions  of  paragraph 
(a)(2)iij  of  this  section,  in  addition,  the 
following  charter  amendments, 
including  the  adoption  of  the  Federal 
mutual  charter  as  set  forth  in  §  544  1  of 
this  part,  shall  be  approved  at  the  time 
of  filing  with  the  OTS.  pro\nded  the 
association  follows  the  requsremenis  of 
Its  charter  in  adopting  such 
iifiiendments 


{€\  Rpissaance  of  charter  '  '  *  fkich 
requests  for  reissuance  shall  uiinmn 
sigriiitureR  required  under  §  .M4  1  o*  ifiis 
pari,  together  Hith  such  s!!p|:K:i-'iov 
documents  as  may  be  n«'«Hit'<i  lo 

demonstrate  that  thr  nnx- it-T>r'v:.«-  k*ere 

propiTj)  h;\< tpU'ii 

14.  Sec'^on  M4  3  is  amended  by 
revising  the  ti-x*  prp.'pdinc  thr  petition 

to  rfiui   Hfi   fo!lo«*'S 

,;  544.3    Adoption  ot  new  federal  cnartei 
bv  ■  Federel  Mvknga  assocUrtton 

if  the  iKja-xi  of  ri:rf(!('^s  <i'  h  Federal 
mutual  savingb  HJ'»<»c:atu«n  [,"'v{:K:>8es  to 
amend  its  charier  to  read  in  tti«  fnT'-  nt 
any  other  Ft- J(.r;i:  ;■  ■ihiril  hhmi'ii^^ 
association  chartpr  thf  «•  i  'uinent  may 
be  approved  by  a  mator  '\  v  ote  of 
members  prespni  «'  nn\  d  I'v  called 
regular  or  gpeniil  m*-p':ii8  of  members 
In  the  c**"*r  of  a  FwlcrHi  sIih  i 
associa^iiir ,  ihc  hoprd  (if  d,-f,  'n-s  Oi;<t 
proposes  to  amenil  us  <  '*  ,!■•(•'  o   >■"  itd  in 
the  form  of  any  other  Ft-'ifc'  ■-'<»'  y 
association  charter,  the  firn'n!n*  >  '  may 
be  approved  by  the  stockholders  by  a 
majority  of  the  total  votes  eligible  to  be 
cast  at  a  legal  meeting.  In  either  case, 
after  such  vote,  the  associahon  shall 
submit  ttie  following  petition  together 
with  any  requested  change  in  the 
association's  tide  or  location  of  home 
office.  Rr,;i  'bf  ('^1'^'  •Kr-cr^fi,-'  will  isaue 
a  chart ("  \r  »hi  form  sought,  upon 
approvf*!  '  %  *hf  OTS  of  a  change  in  such 
name  or  lot  W'nr 
•        •        *        * 

15.  Section  544  ^  -i.  .j.r.ended  by 
''fv-'.n^  pHra«TH;i^h  (a),  (c).  and  (dj  to 

^fr!l,3  Hh  fi,>ilov\  S 

5  S44,S     Federal  mutua<  t,«vi'i^» 
association  bylaws. 

(aj  General.  A  Federal  mutual  savings 
association  shall  operste  under  bylaws 
that  contain  provsii  ir  s  that  comply  with 

all  rpqi>irfmerit«  s{>e<  ;*'i(tl  bv  fh*'  OTS  in 
th:8  9(--r*ior  Bf>d  !?!-'•'  i'lri'  ric'  <  T'  -\\i.se 
inconsistent  with  th»-  pronsions  of  this 
section,  the  associatur  s  charter,  and  all 
other  applicable  laws  riju-s  and 
regulations  B>  laws  !,,  :■  adopted, 
amended  or  rrppRU'd  (>  t>  rriajority  of 
the  association  8  board  of  directors. 
Provided  that,  s  bylaw  provision 
inconsistent  wnth  the  proviBions  of  this 
section  may  be  adopted  with  the 
approval  of  the  OTS 


(c)  Form  ofFi 


III  ns 


■i  I    Application 
requirement  An\  I  j  hh  a,mendmenl 
stiall  be  submitted  to  the  OTS  along 
widi  a  certification  that  die  proposed 
amendment  is  permissible  under  all 
applicable  laws,  rules,  or  regulations  if  it 
would: 
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fi)Rende:  more  difficult  or  discourage 
a  merger,  proxy  contest  the  assumption 
of  control  by  a  mutual  account  holder  of 
•.he  association,  or  the  removal  of 
incumbent  management; 

(ii)  Involve  a  significant  issue  of  law 
or  policy;  or 

(iii)  Be  inconsistent  with  the 
requirements  of  this  section  or  with 
applicable  laws,  rules,  regulations,  or 
t.he  association's  charter. 
For  purposes  of  this  paragraph  (c), 
bylaw  provisions  that  adopt  the 
language  of  the  model  bylaws  set  forth 
at  the  appendix  to  this  part  shall  be 
deemed  to  comply  with  the  requirements 
of  this  section. 

(2)  Notice  requirement.  If  the 
proposed  bylaw  amendment  does  not 
involve  a  provision  that  would  be 
covered  by  paragraph  (c)(1)  of  this 
section,  then  the  association  shall 
submit  the  amendment  to  the  OTS. 
together  with  a  certification  that  such 
amendment  is  permissible  under  all 
applicable  laws,  rules  or  regidations,  at 
least  30  days  prior  to  the  date  the  bylaw 
amendment  is  to  be  adopted  by  the 
association. 

(d)  Effectiveness.  Any  bylaw 
amendment  filed  pursuant  to  paragraph 
(c)(2)  of  this  section  shall  automatically 
be  effective  30  days  from  the  date  of 
filing  of  such  amendment,  provided  that 
the  association  follows  the  requirements 
of  its  charter  and  bylaws  in  adopting 
such  amendment.  This  automatic 
effective  date  does  not  apply  if,  prior  to 
the  expiration  of  such  30-day  period,  the 
OTS  notifies  the  association  that  such 
amendment  is  rejected  or  that  such 
amendment  raises  a  significant  issue  of 
law  or  policy. 

PART  545— (AMENDEDl 

16.  The  authonty  citation  for  part  545 
continues  to  read  as  follows: 

Authority:  Sec.  3,  as  added  by  sec.  301, 103 
Stat.  278  (12  U.S.C.  1462a):  sec.  4.  as  added  by 
sec.  301. 103  Stat.  280  (12  U.S.C.  1463);  sec.  5. 
48  Stat.  132.  as  amended  (12  U.S.C.  1464);  sec. 
18,  64  Stat.  891.  as  amended  by  sec.  221, 103 
Stat.  287  (12  U.S.C.  1828). 

17.  Section  545.74  is  amended  by 
revising  paragraph  (b)(7);  by  revising  the 
introductory  text  of  paragraph  (c);  by 
removing  the  phrase  "District  Director 
or  his  or  her  designee"  in  paragraph 
(c)(4)(i){D)  and  by  Inserting,  in  lieu 
thereof,  the  phrase  "OTS";  by  revising 
paragraphs  (c)(3)(vi).  (c)(4)(iii),  and  (e); 
and  by  removing  paragraphs  (f)  and  (g) 
to  read  as  follows: 

§  545.74     Servtc«  corpofations, 

■  k  t  >  t 

[h]  General.  '  '  * 


(7)  Except  as  provided  by  12  U.S.C. 
1828(m)(5).  the  association  shall  notify 
the  FDIC  and  the  OTS  not  less  than  3n 
days  prior  to  the  establishment,  or 
acquisition  of  any  service  corporation, 
and  not  less  than  30  days  prior  to  the 
commencement  of  any  new  activity 
through  a  service  corporation.  This 
notice  requirement  is  in  addition  to  any 
application  that  may  be  required  under 
paragraph  (c)  of  this  section. 

(c)  Permitted  activities.  A  service 
corporation  in  which  a  Federal  savings 
association  may  invest  is  permitted  to 
engage  in  such  activities  reasonably 
related  to  the  activities  of  Federal 
savings  associations  as  the  OTS  may 
approve.  Applications  for  approval  to 
engage  in  such  activities  shall  be  made 
in  accordance  with  S  516.2  of  this 
chapter.  In  addition,  a  service 
corporation  may  engage  in  the  following 
activities  without  prior  OTS  approval, 
provided  the  notice  to  the  FDIC  and  the 
OTS  required  by  paragraph  (b)(7)  of  this 
section  has  been  given: 

*  •        *        •        * 

[3]  Real  estate  services.  '  '  * 

•  •        *        *        • 

(vi)  Acquiring  real  estate  for  prompt 
development  or  subdivision,  for 
construction  of  improvements,  for  resale 
or  leasing  to  others  for  such 
construction,  or  for  use  as  manufactured 
home  sites:  Provided,  That  any 
development,  subdivision,  and 
construction  of  improvements  is  to  be 
completed  within  eleven  years  after 
acquisition  of  the  real  estate,  unless 
such  period  is  extended  by  the  OTS 
upon  written  application  by  the  service 
corporation,  which  application  shall  be 
supported  by  information  evidencing 
that  the  service  corporation  will  proceed 
or  has  proceeded  in  accordance  with  a 
prudent  development  plan  and  has  not 
caused  undue  delay  in  the  completion  of 
construction;  and  Provided  further.  That 
acquisition  of  an  option  to  purchase  is 
not  an  acquisition  for  the  purpose  of 
determining  the  periods  provided  for  in 
paragraph  (c)(3){vi)  of  this  section; 

•  •        •        •        • 

(4)  Securities  brokerage 
services.  *  •  * 

•  •        •        •        • 

(iii)  Any  association  that  intends  to 
acquire  or  estabUsh  a  service 
corporation  to  engage  in  preapproved 
securities  brokerage  activities  shall 
furnish  to  the  OTS  at  least  30  days  pnor 
to  the  commencement  of  operations, 
written  notice  containing  a  full 
description  of  the  brokerage  services  to 
be  provided  and  a  certification  from  the 
board  of  directors  of  such  association 
that  such  services  will  be  in  compliance 
with  all  of  the  requirements  of 


paragraph  (c)(4)  of  this  section.  In 
addition,  the  association  shall  retain 
complete  records  of  all  executed 
contractual  agreements  and  memoranda 
between  the  service  corporation  and 
broi<,pr-dealers,  investment  advisors,  the 
parent  savings  association,  and  their 
affiliates,  pro  forma  income  statements 
for  a  three  year  period,  any  required 
professional  opinions,  and  a  reasoned 
legal  opinion  from  counsel  that  the 
secunties  brokerage  services  qualify  as 
preapproved  under  paragraph  (c)(4)  of 

this  section. 

«         •         •         •         • 

(e)  Disposal  of  investment.  Whenever 
a  service  corporation,  including  any 
subsidiary  thereof,  engages  m  an 
activity  that  is  not  permissible  for,  or 
exceeds  limitations  on,  a  service 
corporation  in  which  a  Federal  savings 
association  may  invest,  or  whenever  the 
capital  stock  ownership  requirements  of 
this  section  are  not  met,  a  Federal 
savings  association  having  an  interest  in 
the  service  corporation,  including  any 
subsidiary  thereof,  shall  dispose  of  its 
investment  promptly  unless,  within  90 
days  after  the  OTS  mails  written  notice 
to  the  association,  the  impermissible 
activity  is  discontinued,  the  limitation  is 
complied  with,  or  the  capital  stock 
ownership  requirements  are  met. 

18.  Section  545.77  is  revised  to  read  as 
follows: 

§  545.77    Real  estate  for  office  and  related 
facilities. 
A  Federal  savings  association  may 

invest  in  real  estate  (improved  or 
unimproved)  lo  be  used  for  office  and 
related  faciities  of  the  association,  or  for 
such  office  and  related  facilities  and  for 
rental  or  sale,  if  such  investment  is 
made  and  maintained  under  a  pradent 
program  of  property  acquisition  to  meet 
the  Federal  savings  association  s 
present  needs  or  its  reasonable  future 
needs  for  office  and  related  facilities.  A 
Federal  savings  association  shall  not 
make  an  investment  that  would  cause 
the  outstanding  aggregate  book  value  of 
all  such  investments  (including 
invcstm.ents  under  §  545.74(c)[3)(viii)  of 
this  part)  to  exceed  its  total  capital. 
19.  Section  545.82  is  amended  by 
revising  the  heading  of  paragraph  (f). 
paragraph  (f)(1)  introductory  text,  and 
paragraph  (f)(3)  to  read  as  follows: 

§  545.82    Finance  tutraldlarles. 
«         •         •         ♦         * 

(f)  \otification  to  the  OTS.  (1)  Prior  to 
the  estabhshment  of  any  finance 
subsidiary,  the  transfer  of  any 
additional  assets  to  an  existing  finance 
subsidiary,  or  the  is.suance  of  any 
additional  securities  by  an  existing 
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finance  subsidiary,  the  board  of 

directors  of  the  parent  Federal  savings 

association,  or  a  duly  authorized 

executive  committee  thereof,  shall 

submit  written  notification  to  the  OTS 

specifying: 

•         •         •         •         • 

(3)  A  Federal  savings  association 
el:gible  for  expedited  treatment 
pursuant  to  §  561.3(a)  of  this  chapter 
ma\  establish  a  finance  subsidiary 
transfer  assets  to  an  existing  finance 
subsidiary,  or  issue  additional  securities 
t.nrough  an  existing  finance  subsidiary- 
without  prior  approval  subject  to  the 
procedures  of  paragraphs  (0(1 1  and  (f)(2) 
of  this  section.  A  Federal  savings 
association  subject  to  standard 
treatment  as  provided  m  §  516.3(b)  of 
this  chapter,  shall  not  establish  a 
finance  subsidiary,  transfer  assets  to  .=in 
existing  finance  subsidiar}',  or  issue 
iidciitional  secunties  through  an  existing 
finance  subsidiary'  without  the  prior 
wntten  approval  of  the  OTS  To  obtain 
the  written  approval  of  the  OTS,  the 
board  of  directors  of  the  Federal  savings 
association,  or  an  authorized  executive 
comm.ittee  thereof,  shall  submit  a 
written  application  containing  the 
information  specified  in  paragraph  (0(1) 
oi  this  section,  as  well  as  any  additional 
information  required  by  the  OTS 

•  •  •  •  • 

20.  Section  545  92  is  amended  by 
revising  paragraphs  (a),  (b).  (c),  (e).  (f). 
and  (h)(1),  by  removing  paragraph  (h)(3). 
and  by  adding  a  new  paragraph  (j)  to 
read  as  follows: 

i)  545.92    Branch  offices. 

(a)  General.  A  branch  office  of  a 
t-ederal  savings  association  is  any  office 
other  than  its  home  office,  agency  office, 
data  processing  or  administrative  office, 
or  a  remote  service  unit.  E.xcept  as 
limited  by  this  section,  any  business  of  a 
Federal  savings  association  may  be 
t.-ansacted  at  a  branch  office. 

(b)  Eligibility.  Federal  savings 
associations  eligible  for  expedited 

treatment  pursuant  to  section  516.3(a)  of 
this  chapter  m.ay  establish  a  branch 
office  without  pnor  approval  subject  to 
the  procedures  in  paragraph  (f)  of  this 
section,  A  Federal  savings  association 
subiect  to  standard  treatment  as  defined 
in  §  516. 3(b!  of  this  chapter  shall  not 
establish  a  branch  office  without  pnor 
approval  subject  to  the  procedures  in 
paragraph  (e)  of  this  section 

(c)  Application  form:  filing: 
completion:  supenisory  objection. 
Applicants  shall  obtain  application  and 
notice  forms  and  related  instructions 
from  the  OTS. 


(e)  .Approval  by  the  CXfice.  (1)  The 
OTS  shall  approve  an  application  only  if 
the  overall  policies,  condition,  and 
operation  of  the  applicant  afford  no 
basis  for  supervisory'  objection  and  the 
proposed  branch  will  open  within 
twelve  months  of  approval  unless 
otherwise  allowed  by  the  OTS.  In 
considering  whether  to  approve  an 
application,  the  OTS  wil!  assess  and 
take  into  account  an  association's 
record  of  helping  to  meet  the  credit 
needs  of  its  entire  community,  including 
low-  and  moderate^ncome 
neighborhoods,  pursuant  to  part  563e  of 
this  chapter  assessment  of  an 
association  8  record  of  performance  may 
be  the  basis  for  denying  an  application. 

(2)  An  application  shall  be  deemed  to 
be  approved  30  days  after  notification 
that  the  application  is  complete,  if  no 
substantial  protest  based  on  part  583e  of 
this  chapter  has  been  filed  and  the 
applicant  has  not  been  notified  that 
objection  has  been  taken  on  grounds  set 
forth  in  paragraph  (e!(l)  of  this  section. 

(f)  Notice  requ:rements  Federal 
savings  associations  that  qualify  for 
expedited  treatment  .must  comply  with 

I  556.5  of  this  subchapter  and  submit  the 
notice  required  by  J  516.3(a)  of  this 
chapter  within  three  days  of  the 
publication  of  notice  pursuant  to 
paragraph  (j)  of  this  section.  The  notice 
shall  include  the  proposed  office 
location.  Such  notice  shall  be  deemed  to 
be  approved  30  days  afier  its  filing  with 
the  OTS  unless  a  substantial  protest  has 
been  filed  or  the  savings  association  is 
notified  that  objection  has  been  taken.  If 
a  substantial  protest  based  on  part  563e 
of  this  chapter  has  been  filed,  a  savings 
association  may  not  open  a  branch 
office  until  the  OTS  provides 
notification  of  its  approval. 
*        «        •        4        • 

(h)  Maintenance  of  branch  office  after 
conversion,  consolidation,  purchase  of 
bulk  assets,  merger  or  purchase  from 
receiver.  (1)  An  existing  association 
which  converts  to  a  Federal  savings 
association  may  maintain  an  existing 
office,  and  a  Federal  savings  association 
that  acquires  offices  through 
consolidation,  purchase  of  bulk  assets. 
merger  or  purchase  from  the  receiver  of 
an  association  may  maintain  any 
acquired  office,  except  to  the  extent  the 
approval  by  the  OTS  of  the  conversion. 
consolidation,  merger,  or  purchase 
specifies  otherwise. 
»         <         .         .         < 

(j)  Publication.  Notice  shall  be 
published  in  a  newspaper  printed  in  the 
English  language  and  having  a  general 
circulation  in  the  community  in  which 
the  home  office  of  the  association  is 
located  and  in  the  community  to  be 


served.  If  it  is  determined  that  the 
primary  language  of  a  significant 
number  of  adult  residents  of  either 
community  is  a  language  other  than 
English,  the  institution  will  be  required 
to  publish  the  notification 
simultaneously  in  the  appropriate 
language.  Notice  shall  be  made  in 
substantially  the  followinc  fnrm: 

Notice  of  E^stablibhrnf-rii  o!  «  Hraiu.ti  Office  or 
Change  of  Location  of  an  Office 

This  is  to  inform  the  public  that  under  12 
CFR  545.92  or  12  CFR  545  95  of  the 
Regulations  of  the  Office  of  Thrift 
Supervision  ("OTS")  (Association  Corporate 
Title,  City,  Town.  State  and  Zip  Code)  (has 
filed/intends  to  file)  (an)  lapplication/notice| 
with  the  OTS  for  permission  to  establish  a 
branch  office  to  be  located  (address  of 
branch  office). 

Anyone  may  write  in  favor  of  or  protest 
against  the  [application/notice]  within  10 
days  of  the  publication  of  this  notice.  An 
additional  7  days  to  subtnlt  comments  may 
be  obtained  if  written  request  is  received  by 
the  OTS  within  this  10-day  period  Three 
copies  of  all  submissions  must  be  sen!  to  the 
Regional  Director,  (giving  name  and  address) 
of  the  Office  of  Thrift  Supervision  Regional 
Office  where  the  [application/noUceJ  is  t)eing 
filed. 

Anyone  sending  a  protest  deemed 
substantial  by  the  OTS  may  request  an  oral 
argument  by  submitting  a  written  request  to 
the  OTS  during  the  10-day  period.  For  a 
protest  to  be  considered  substantial  it  must 
be  written  and  received  on  time,  the  reasons 
for  the  protest  must  be  consistent  with  the 
regulatory  basis  for  denial  of  the 
establishment  of  a  branch  office  and  the 
protest  must  be  supported  by  the  information 
specified  in  12  CFR  543.2(e)(4). 

You  may  look  at  the  notice  and  all 
comments  filed  at  the  OTS  Regional  Office 
unless  any  such  materials  are  exempt  by  law 
from  disclosure.  If  you  have  any  questions 
concerning  these  procedures,  contact  the 
OTS  Regional  Office. 

§  54!.  93      Amended) 

21.  Section  545.93  is  amended  by 
removing  the  phrase  "District  Director 
or  his  or  her  designee"  where  it  appears 
in  paragraphs  (b)  and  (c)  and  by 
inserting  in  lieu  thereof  the  word  "OTS". 

§545.94    i  Removed) 

22.  Section  545.94  is  removed  and 
reserved. 

23.  Section  545.95  is  revised  to  read  as 
follows: 

■J  545  96     Criaripe  ot  c*f>c«  icK':»!ior'  nr^c: 
redeftignation  of  offices. 

(a)  Eligibility.  A  Federa)  savings 
association  eligible  for  expedited 
treatment  pursuant  to  S  516.3(a)  of  this 
chapter  may  change  the  permanent 
location  of  its  home  office  or  any 
approved  branch  office,  or  redesignate  a 
home  or  branch  office  subject  to  the 
procedures  set  out  in  §  545.92(f)  of  this 
part.  A  Federal  savings  associPtion 
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subject  to  standard  treatment  pursuant 
to  i  516.3(b)  of  this  chapter  may  change 
the  permanent  location  of  its  home 
office  or  any  approved  branch  office,  or 
redesignate  a  home  or  branch  office 
subject  to  Lhe  procedures  set  out  in 
SS  545.92  (c).  (d),  and  (e)  of  this  part. 

(b)  Processing  of  application.  (1) 
Processing  of  an  application  for  a 
change  of  office  location  or 
redesignation  of  a  home  or  branch  office 
shall  follow  the  procedures  set  forth  In 
§  545.92  of  this  part  except  that: 

(i)  The  applicant  shall  publish  the 
requi.'ed  newspaper  notice  of 
application  in  the  applicant's  home 
office  community,  the  community  to  be 
served  by  the  new  office  and  the 
community  where  the  office  is  to  be 
closed  or  the  home  office  is  to  be 
redesignated  as  a  branch;  and 

(ii)  The  applicant  shall  post  notice  of 
the  apphcation  for  seventeen  days  from 
the  date  of  first  publication  in  a 
prominent  location  in  the  office  to  be 
closed  or  redesignated. 

(2]  The  OTS  may  approve  an 
amendir.ent  to  an  association's  charter 
in  connection  with  approval  of  a  home 
office  relocation  or  redesignation  under 
this  section. 

(c)  Short-distance  relocations.  (1) 
Notwithstanding  paragraph  (a)  of  this 
section,  an  association  may  change  the 
permanent  location  of  a  home  or  branch 
office,  without  applying  for  approval  by 
the  OTS,  to  a  site  within  the  market  area 
and  short-distance  relocation  area  of  the 
office  site  that  has  been  approved  in 
accordance  with  S  545.92  of  this  part  or 
paragraph  (a)  of  this  section.  The  short- 
distance  relocation  area  of  an  office  site 
is: 


24.  Section  545.96  is  amended  by 
revising  paragraph  (b).  and  by  removing 
paragraph  (d)  to  read  as  follows: 

♦  •  •  ■  * 

(b)  Additional  services.  Except  for 
payment  on  savings  accounts,  offering  of 
any  services  not  listed  in  paragraph  (a) 
of  this  section  may  be  approved  by  the 
OTS. 


PART  646— I  AMENDED  i 

25.  The  authority  citation  for  part  546 
continues  to  read  as  follows: 

Authority.  Sec.  2,  «  Slat.  128,  as  amended 
(12  U.S.C  1462);  sec.  3  as  added  by  sec  301. 
103  Stat.  278  (12  U.S.C.  1462a);  sec.  4.  as 
added  by  sec.  301. 103  Stat.  280  (12  U.S.C 
1463):  sec  5.  48  Stat.  132.  as  amended  (12 
U.S.C.  1464):  sec  la  as  added  by  sec  301. 103 
Stat.  318  (12  U.S.C  1487a):  sec  802,  91  Stat 
1147,  as  amended  (12  U.S.C  2901  et  seq]. 

S546J    [AiTMn<ted] 

26.  Section  546.2  is  amended  by 
removing  the  phrases  "Director,  or  any 
personis)  who  have  delegated  authority 
to  approve  the  merger  on  behalf  of  the 
Director"  where  it  appears  in  paragraph 
(dK2)  and  "Director,  or  any  person(s) 
who  have  delegated  authority  to 
approve  or  deny  a  merger  on  behalf  of 
the  Director"  where  it  appears  in 
paragraph  (e),  and  by  inserting,  in  lieu 
thereof,  the  word  "OTS". 

27.  Section  546.4  is  amended  by 
revising  paragraph  (c)  and  the 
concluding  text  of  the  section  to  read  as 
follows: 


\\]  The  area  within  a  1,000-foot  radius 
of  the  site  if  it  is  located  within  a  central 
city  of  a  Metropolitan  Statistical  Area 
("MSA  ")  designated  by  the  U.S. 
Dep.^rtment  of  Commerce; 

(ii)  The  area  within  a  one-mile  radius 
of  the  site  if  it  is  located  within  an  MSA 
designated  by  the  U.S.  Department  of 
Commerce  but  not  within  a  central  city; 
or 

(iii)  The  area  within  a  two-mile  radius 
of  the  site  if  it  is  not  located  within  a 
MSA. 

(2)  .\r\  association  shall  notify  the 
OTS  ;n  writing  at  least  30  days  before 
such  an  office  relocation  and  may 
proceed  with  the  relocation  unless, 
within  30  days  of  receipt  of  the  notice, 
the  OTS  notifies  the  association  that  the 
relocation  does  not  satisfy  the  criteria 
set  forth  in  the  first  sentence  of 
paragraph  {c)(1)  of  this  section,  in  which 
case  the  association  must  file  an 
application  and  obtain  approval  by  the 
OTS  in  accordance  with  paragraph  fb) 
of  '.his  section. 


§  54^  *     Vo;.jnta7Y  d'fl»onjtion. 

(c)  Dissolution  in  a  manner  proposed 
by  the  directors  which  they  consider 
best  for  all  concerned. 
The  plan,  and  a  statement  of  reasons  for 
proposing  dissolution  and  for  proposing 
the  plan,  shall  be  submitted  to  the  OTS 
for  approval.  The  OTS  will  approve  tiie 
plan  if  the  OTS  believes  dissolution  is 
advisable  and  the  plan  best  for  all 
concerned,  but  if  the  OTS  considers  the 
plan  inadvisable,  die  OTS  may  either 
make  recommendations  to  the 
association  concerning  the  plan  or 
disapprove  it.  When  the  plan  is 
approved  by  the  association's  board  of 
directors  and  by  the  OTS,  it  shall  be 
submitted  to  the  association's  members 
at  a  duly  called  meeting  and.  when 
approved  by  a  majority  of  votes  cast  at 
that  meeting,  shall  become  effective. 
After  dissolution  in  accordance  with  the 
plan,  a  certificate  evidencing 
dissolution,  supported  by  such  evidence 
as  the  OTS  may  require,  shall 
immediately  be  filed  with  the  OTS 


When  the  OTS  receives  such  evidence 
satisfactory'  to  the  OTS.  it  will  terminate 
the  corporate  existence  of  the  dissolved 
association  and  the  association's  charter 
shall  thereby  be  canceled. 

PART  550— (AMENDED] 

27a.  The  authority  citation  for  part  550 
continues  to  read  as  follows. 

Authority;  Sec.  3,  asi  ndded  by  sec  301.  103 
Stat.  2:8  (i2  i;.S.C  U62a;   sec,  4.  as  added  by 
sec  301.  103  Stat.  ZH)  (12  L'.SC  1463);  sec.  5. 
48  Slal,  132.  as  a.-:-.ended  (12  U.S.C  14fi4j.  sec 
501.  94  Stat.  161,  as  amended  (12  U.S.C  l'35f- 
7). 

27b.  Section  530.2(a)  is  amended  by 
removing  the  number  "SOO.SZlcKS)"  and 
inserting  in  lieu  thereof  the  number 
'•516.1(c]'. 

PART  552— i  AMENDED! 

28.  I'he  authority  citation  for  part  552 
continues  to  read  as  follows: 

Authority:  Sec  2.  48  Stat.  123.  as  .^mended 
(12  US  C  1462):  sec  3.  as  added  by  sec  301. 
103  Stat.  2"8  (12  US  C  1462a!:  sec  4,  as 
added  hv  sec  301.  103  Stat  2ao  (12  U  S.C. 
1463|:  sec.  5.  iS  Stat  132.  as  amended  112 
U.S.C  14641:  sec.  10,  as  addfd  by  sec  3C1,  103 
Stat.  318(12  U.S.C  1467a). 

29.  Section  552.2-1  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (b)  and  (b)(1)  and  paragraph 
(i)  to  read  as  follows: 

§  552 J- 1     Procedure  for  organtzation  of  a 
Fecteral  stock  association. 
t         •         •         •         * 

(b)  Conditions  of  approval.  The  OTS 
will  decide  all  applications  for 
penaission  to  organize  a  Federal  stock 
association 

(1)  Factors  that  will  be  considered  on 
all  applications  for  permission  to 
organize  a  Federal  stock  association  are: 
«         •         •         •         • 

(i)  Failure  of  completion.  If 
organization  of  a  Federal  stock 
association  is  not  completed  within  six 
months  after  the  OTS  approves  the 
application,  or  within  such  additional 
penod  as  the  OTS  for  good  cause  may 
grant,  the  charter  shall  become  null  and 
void  and  all  subscriptions  to  capita! 
stock  shall  be  returned. 

§552.2-2    [Amended) 

30.  Section  552.2-2  is  amended  by^ 
removing  the  words  "or  its  delegate" 

wherever  it  appears  in  paragraph  fb);  by 
removing  the  phrase  "the  Director  or  his 
or  her  designee  in  his  or  her  discretion" 
where  it  appears  in  paragraph  (c)  and  by 
msertmg  in  lieu  thereof  the  word  "OTS  : 
and  by  removing  paragraph  (d). 

31.  Section  552.4  is  amended  by 
revising  paragraph  (a)  and  the 
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introductory  text  of  paragraph  (b);  by 
removing  the  phrase  "opinion, 
acceptable  to  the  Office,  of  counsel" 
where  it  appears  in  paragraph  [c)  and 
inserting  in  lieu  thereof  the  phrase 
"opinion  of  counsel,  acceptable  to  the 
OTS";  by  removing  the  last  sentence  of 
paragraph  (d):  and  by  removing 
paragraphs  (e)  and  (f)  to  read  as  follows; 

§  552.4    Charter  amendments. 

(a)  General.  In  order  to  adopt  a 
charter  amendment,  a  Federal  stock 
association  must  comply  with  the    ' 
following  requirements: 

(1)  Board  of  directors  approval.  The 
board  of  directors  of  the  association 
must  adopt  a  resolution  proposing  the 
charter  amendment  that  states  the  text 
of  such  amendment;  and 

(2)  Form  of  filing — fi)  Application 
requirement.  If  the  proposed  charter 
amendment  would  render  more  difficult 
or  discourage  a  merger,  tender  offer,  or 
proxy  contest,  the  assumption  of  control 
by  a  holder  of  a  large  block  of  the 
association's  stock,  the  removal  of 
incumbent  management,  or  involve  a 
significant  issue  of  law  or  policy,  the 
association  shall  file  the  proposed 
amendment  with  a  certification  that  the 
proposed  amendment  is  permissible 
under  all  applicable  laws,  rules  or 
regulations  and  shall  obtain  the  prior 
approval  of  the  OTS;  and 

(ii)  Notice  requirement.  If  the 
proposed  charter  amendment  does  not 
involve  a  provision  that  would  be 
covered  by  paragraph  (a)(2)(i)  of  this 
section,  then  the  association  shall 
submit  the  proposed  amendment  to  the 
OTS,  together  with  a  certification  that 
the  amendment  is  permissible  under  all 
applicable  laws,  rules  or  regulations,  at 
least  30  days  prior  to  the  date  the 
proposed  charter  amendment  is  to  be 
mailed  for  consideration  by  the 
association's  shareholders 

(b)  Approval  Any  charter  amendment 
filed  pursuant  to  paragraph  (a)|2|(u)  of 
this  section  shall  automatically  be 
approved  30  days  from  the  date  of  filing 
of  such  amendment,  provided  that  the 
association  follows  the  requirements  of 
its  charter  in  adopting  such  amendment 
unless  prior  to  the  expiration  of  such  30- 
day  period  the  OTS  notifies  the 
association  that  such  amendment  is 
rejected  or  that  such  amendment  is 
deemed  to  be  filed  under  the  provisions 
of  paragraph  (a)(21(i]  of  this  section.  In 
addition,  the  followmg  charter 
amendments,  including  the  adoption  of 
the  Federal  slock  charter  as  set  forth  in 
§  552.3  of  this  part,  shall  be  approved  at 
the  time  of  filing  with  the  OTS,  provided 
the  association  follows  the  requirements 


of  its  charter  in  adopting  such 
amendments: 

•        •        •        •        « 

32.  Section  552.5  is  revised  to  n'tid  a.s 
follows: 

§  552.5    Bytawa. 

(a)  General.  At  its  first  organizatienhl 
meeting,  the  board  of  directors  of  a 
Federal  stock  association  shall  adopt  a 
set  of  bylaws  for  the  administration  and 
regulation  of  its  affairs.  Bylaws  may  be 
adopted,  amended  or  repealed  by  either 
a  majority  of  the  shareholders  or  a 
majority  of  the  board  of  directors  The 
bylaws  shall  contain  sufficient 
provisions  to  govern  the  associatior,  m 
accordance  with  the  requirements  of 

§§  552.6.  552.6-1,  552.6-2.  552.6-3,  and 
552.6-4  of  this  part  and  shall  not  contain 
any  provision  that  is  inconsistent  with 
those  sections  or  with  applicable  laws. 
rules,  regulations  or  the  association  s 
charter,  except  that  a  bylaw  provision 
inconsistent  with  55  552,6.  552,6-1. 
552.6-3,  and  552.6-4  of  this  pari  may  be 
adopted  with  the  approval  of  the  OTS, 

(b)  Form  of  Filing— {\]  Application 
requirement.  Any  bylaw  amendment 
shall  be  submitted  to  the  OTS,  for 
approval,  together  with  a  certification 
that  the  proposed  amendment  is 
permissible  under  all  applicable  laws, 
rules  or  regulations  if  it  would: 

(i)  Render  more  difficult  or  discourage 
a  merger,  tender  offer,  or  proxy  contest, 
the  assumption  of  control  by  a  holder  of 
a  large  block  of  the  association's  stock 
or  the  removal  of  incumbent 
management;  or 

(ii)  Be  inconsistent  with  §§  552.6. 
552.6-1,  552.6-2,  552.6-3  and  552.6-4. 
with  applicable  laws,  rules,  regulations 
or  the  association's  charter  or  involve  a 
significant  issue  of  law  or  policy. 
Bylaw  provisions  that  adopt  the 
language  of  the  model  bylaws  set  forth 
at  the  appendix  to  this  pari  shall  be 
deemed  to  comply  with  the  requirements 
of  this  section. 

(2)  Notice  requirement.  If  the 
proposed  bylaw  amendment  does  not 
involve  a  provision  that  would  be 
covered  by  paragraph  (b)(1)  of  this 
section,  then  the  association  shai! 
submit  the  amendment  to  the  OTS, 
together  with  a  cerufication  that  the 
proposed  amendment  is  permissible 
under  all  applicable  laws,  rules  or 
regulations,  at  least  30  days  pnor  to  the 
date  the  bylaw  amendment  is  to  be 
adopted  by  the  association 

(c)  Effectiveness  Any  bylaw 
amendment  filed  pursuant  to  paragraph 
{b)(2)  of  this  section  shall  automatically 
be  effective  30  days  from  the  date  of 
filing  of  such  amendment,  provided  that 
the  association  follows  the  requirements 


of  lis  chiirter  wnd  bylaws  in  adopHn,>! 
such  amendment,  unlp.ss  pnor  \r  shtj, 
expiration  of  8ui„h  „io.ii:\  ;tc'"i'.;  ;t,ie 
OTS  notifipf.  '.r.c  ;4ssi)ri;,'ii,r,  iha!  such 
jimi-nd^ncn'  's  r"i  ]>■'.  'i  :  :.i.:  iririt  such 
,in-:(",dmr:i'  n-:;:;  :'■>•'.  ,:;;-,  application  to 
be  filed  y  .->;::  t    paragraph  (b)(1)  of 
this  sectivjr., 

33.  Section  552.6-3  is  amended  by 
removing  the  first  three  sentences  of 
paragraph  fal  and  adding  two  new 
sertcnof's  :r:  tri>„':r  ;^rtfe  to  read  as 
follows; 

§  552.6-3    Orttftcatet  fof  share*  and  H>*»r 
transfer , 

(a;  Certificates  for  shares.  Certificates 
representing  shares  of  capital  stock  of 
the  association  shall  be  in  such  form  as 
shall  be  determined  by  the  board  of 
directors  and  approved  by  the  OTS.  The 
certificates  shall  be  si^ed  by  the  chief 
executive  officer  or  by  any  other  officer 
of  the  associabon  authorized  by  the 
board  of  directors,  attested  by  the 
secretary  or  an  assistant  secretary,  and 
sealed  with  the  corporate  seal  or  a 
facsimile  thereof.  *  *  * 

«  •  «  *  « 

34.  Section  552.10  is  reviseo  lo  read  as 
follows; 

§  552.10     Annual  report*  to  stock twtOer*. 

A  Federai  slock  association  not 
wholly-owned  by  a  holding  company 
shall,  within  ninety  days  after  the  end  of 
its  fiscal  year,  mail  to  each  of  its 
stockholders  entitled  to  vote  at  its 
annual  meeting  an  annual  report 
containing  financial  statements  that 
satisfy  the  requirements  of  rule  14a-3 
under  the  Secunties  Elxchanjje  Act  of 
1934,  (17  CFR  240,14a-3)   (     r     srenily 
with  such  mailing  a  certifn  «t;,!;:  of  such 
mailing  signed  by  the  chairman  of  the 
board,  the  president  or  a  vice  president 
of  the  association,  together  with  copies 
of  the  report,  shall  be  transmitted  by  the 
association  to  the  OTS. 

35.  Section  552.13  is  amended  by 
revising  paragraph  (i)  and  by  removing 
paragraph  fm)  to  read  as  follows 

5  552  13    Coml>lnattoni  krvoMnc  fmom-ni 
stock  associations 
•         •         •         * 

(i)  Disclosure  Tlie  OTS  may  require. 
in  connection  with  a  combination  under 
this  section,  such  disclosure  of 
information  as  the  OTS  deems 
necessary  or  desirable  for  the  protection 
of  investors  in  any  of  the  ronstituenl 
associations. 
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SUBCHAPTER  O— REGULATIONS 
APPLICABLE  TO  ALL  SAVINGS 
ASSOOATtONS 

PART  563— (AMEMOeOl 


36-  TY.i 


au'.hor:ty  citation  for  part  563 


cor.t'.nues  to  read  as  follows: 

Authoriu   Sec.  2.  48  Stat.  \2&,  aa  amended 
(12  use  14&:;.  sec  3.  as  added  by  sec.  301. 
103  Sta'  2-3  ":2  U  S.C  •!4flral:  sec.  4.  as 
acldfd  hy  soc.  .301   103  StaV  280  (12  U.S.C. 
1463>-  tec  3  46  Stat  1.3£  as  amertded  (12 
U  S  C  14«4:  sec  la  as  added  by  sec.  301. 103 
Stat.  i\6   t:  r  S  r.  "4678);  sec.  11.  a«  added 
by  sec   yr    ! -j  -Mt  342  (12  U.S.C  1468):  sec. 
la  ft4  SUit.  Wl.  88  amenoed  by  sec  321.  103 
S'a:   26-  ,)2  U  S  C   •-.2>i;,  sec.  IJA.  101  Stat. 
862   12  U  S  C.  3«06):  sec  202.  87  Slat.  982,  as 
amended  ^42  U  S  C,  4'.(16]. 

37.  Section  563.1  is  revised  to  read  as 

follows; 

5  563. 1     Chartwf+nfl  document*. 

'a)  Subrvisswr  for  approval.  Any  de 
novo  s<3v".ng9  association  prior  to 
commencing  operations  shall  file  its 
charter  and  bylaws  with  the  OTS  for 
approval,  tosether  with  a  certification 
that  such  charter  and  bylaws  are 
penr.iss'^ie  under  all  applicable  laws, 
rules  and  regulations. 

(b)  Availability  of  chartering 
documents  Each  savings  association 
shall  cause  a  true  copy  of  its  charter  and 
bylaws  anc^  nil  ameiidmentj  thereto  to 
be  available  to  accounlholders  at  all 
times  m  each  office  of  the  savings 
association,  and  shall  upon  request 
deliver  to  any  accounlholders  a  copy  of 
such  charter  and  bylaws  or  amendments 
thereto. 

J  560.4    !fl«mov«dl 

38.  Section  563  4  s  'f">oved  and 
reserved 

39.  Section  563  10  ss  amended  by 
remo\  ing  the  words  Thstrict  Director" 
in  paragraph  (bill !.  and  inserting,  in  lieu 
thereof,  the  word    OTS  ,  and  by 
revising  the  leading  of  paragraph  (c) 
and  introductory  text  of  paragraph  (c)(1) 
to  read  as  foliows' 

§563.10    Earrthig«-t»«a«<J  accourt*. 
,  •  •  •  • 

(c)  Per~:'^s.   n  for  increased  issuance. 
(1)  The  OTS  may  grant  permission  to  a 

savings  associa*:on  to  issue  eammgs- 
baspd  a:  r-iur's  .n  i"  amount  of  up  to  20 
perctri'  .  f  '"e  %d'~  .:\^s  association's 
assets,  upon  consideration  by  the  OTS 
of  the  following  factors: 
*        •        •        •        • 

40.  Section  563.22  is  amended  by 
revising  paragraph  (c)(2);  by  removing 
the  words  'Thstrict  Director"  where  they 
appear  m  the  heading  of  paragraph  (e) 
and  in  paragraph  (e)(1).  and  by  inserting 
in  lieu  thereof  the  word  "OTS";  and  by 


removing  and  reserving  paragraphs 
(d)(1).  (e)(2),  (e)(3).  and  (f)  to  read  as 
follows: 

§  563. 2i     M«r9*f  coo«ond«Tk>n,  purchase 

Of  aale  o<  sss«'»  »*'  aasijmptlon  of 
Uabilities 


(c)  *  *  * 
(2)  Application  for  approval  under  this 

section  shall  be  upon  forms  prescribed 

by  the  OTS  and  shall  contain  such 

information  as  the  OTS  may  require 

including  appropriate  Information 

regarding  the  fairness  and  legal. 

economic,  managerial,  financial, 

disclosure,  accounting  and  tax  aspects 

of  the  transaction. 

(d)  *  •  • 
(1)  (Reserved] 

•  •        •        •        • 

(e)  *  *  * 
(2)-(3)  [Reserved] 

(f)  [Reserved] 

•  •        •        •        • 

41.  Section  563.37(c)  is  revised  to  read 
as  follows: 

?  563  37    OperatJoo  of  service  cofT>oratJon. 
ltat>(Ht>  o^  •avmga  aesoctstton  »or  detrt  of 
service  corporatkxi 

•  •  .  .  • 

(c)  Notice  of  new  activity  or 
acquisition  or  establishment  of  a  service 
corporation.  Except  as  pirovided  in  12 
U.S.C.  1828(m)(5),  every  savings 
association  shall  notify  the  OTS  and  the 
FDIC  not  less  than  30  days  prior  to  the 
establishment  or  acquisition  of  any 
service  corporation  and  not  less  than  30 
days  prior  to  the  commencement  of  any 
new  activity  through  a  service 
corporation.  The  Notice  requirement  of 
this  paragraph  (c)  may  be  met  if  noted 
specifically  In  any  appHcation  filed 
under  5  545.74  of  this  chapter  or  12  CFR 
303.13  of  the  FDlC's  regulations, 
provided  copies  are  submitted  to  the 
OTS  and  the  FDIC 

42.  Section  563.38  is  amended  by 
removing  the  firet  three  sentences  of 
paragraph  (b)  and  adding  two  new 
sentences  in  their  place  to  .-^ad  as 
follows: 

',  5«  J  3«     Salvage  power  of  asvings 
associatJOfi  to  asawt  aervice  cocporattorv 
«         •         •         •         • 

(b)  Applications  for  approval.  Each 
application  by  a  savings  association  to 
the  OTS  for  its  approval  to  make  any 
such  contribution,  loan,  investment. 
guarantee,  or  assumption  of  liability 
shall  establish,  to  the  satisfaction  of  the 
OTS,  in  a  written  statement,  that  the 
action  it  proposes  is  for  the  pro'ection  of 
the  savings  association's  investment  and 
is  consistent  with  safe,  sound,  and 
economical  home  financing.  The 


application  shall  describe  and  discuss 
alternative  solutions  to  the  service 
corporation's  financial  problem 
including  solutions  that  do  not  involve 
increased  investment  by  the  savings 
association,  and  contain  such  other 
information  as  the  OTS  may 
require.  * 

43.  Section  563.41  is  amended  by 
revising  paragraph  (e)f2)(ii)(D]  to  read 
as  follows: 

5  563.41    Loans  snd  o«h«r  trsns»e«on« 
witn  BffUiatM  and  aubstdlarlM. 
»        •        •         •         • 

(e)  *  *  • 
(2)  *  •  * 
(ii)  •  '  • 

(Dl  The  OTS  determines  is  a  problem 
association  or  in  troubled  condition. 

•  «        •        •        • 

44.  Section  563  43  is  amended  by 
revising  the  first  sentence  of  paragraph 
(d),  and  paragraphs  [e)  and  (f)  !o  read  as 
follows: 

§  563.43    Restrictions  on  loans,  other 
Investmafrts,  and  raai  and  persona* 
propwty  transactions  InvoMng  aff Mated 
persons. 

#  •         •         *         • 

(d)  Waiver.  The  restrictions  m 
paragraphs  (b)  and  (c)  of  this  section 
may  be  waived  m  supervisory  cases  if 
the  OTS  determines  that  the  terms  of  the 
transaction  in  question  are  fair  to.  and 
in  the  best  interests  of.  the  savings 
association  or  subsidiary. 

fe]  RestncUons.  No  savings 
association  or  subsidiary  thereof  may. 
directly  or  indirectly,  purchase  or  lease 
from,  jointly  own  wnth,  sell  or  lease  to, 
an  affiliated  person  of  the  association 
any  interest  in  real  or  personal  property 
unless  the  transaction  is  determined  by 
an  independent  ma)onty  of  the  board  of 
directors  of  the  assoaation  to  be  fair  to, 
and  in  the  best  interests  of.  the  savings 
association  or  subsidiary. 

(f)  Conditions.  Transactions  permitted 
under  paragraph  (e)  of  this  section  shall: 

(1)  Be  supported  by  an  independent 
appraisal  not  prepared  by  an  affiliate, 
affiliated  person,  or  employee  of  the 
savings  association  or  subsidiary;  and 

(2)  Be  approved  in  advance  by  a 
resolution  indicating  that  the  terms  of 
such  transactions  are  fair  to.  and  in  the 
best  interests  of.  the  savmgs  association 
or  subsidiary.  Such  resolution  must  be 
duly  adopted  with  full  disclosure  by  at 
least  a  majonty  of  the  entire  board  of 
directors  (with  no  director  having  an 
interest  in  the  transaction  voting  on 
such  resolution)  of  the  association  or 
subsidiary  (or  alternatively  by  a 
majority  of  the  total  votes  eligible  to  be 
cast  by  the  voting  members  of  the 
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savings  association  at  a  meeting  called 
for  such  purpose,  with  no  votes  cast  by 
proxies  not  solicited  for  such  purpose). 
For  purposes  of  this  paragraph  (f).  fuL 
disclosure  must  include  the  affiliated 
person's  source  of  financing  for  the  real 
property  involved  in  the  transaction, 
including  whether  the  savings 
association  or  any  subsidiary  thereof 
has  a  deposit  relationship  with  any 
financial  institution  or  holding  company 
affiliate  thereof  providing  the  financing. 

§563.45    [AnwrKted] 

45.  Section  563.45  is  amended  by 
removing  Item  6,  paragraph  (e). 
InstrjC'or.  9.  of  the  General  Instructions 
to  Form  AR. 

46.  Section  563."4;e)  is  revistd  to  read 
us  follows: 

S  563.74    Mutual  captXat  certificates. 
•         •         •         •         • 

(e)  Filing  requirements  The 
application  for  issuance  of  mutual 
capital  certificates  shall  be  puMicly  filfd 
with  the  OTS. 


§563.75    [Removed) 

47  Section  563,75  is  removed. 

48,  Section  563.80(e)(2)  is  revised  to 
read  as  follows: 

§  563.80    Borrowing  Umltattons. 

•  ♦  •  •  • 

(e)  •  •  • 

(2)  The  OTS  shall  have  10  business 
days  after  receipt  of  such  filing  to  object 
to  the  issuance  of  such  secunf.ps  The 
OTS  shall  obiecf  if  the  terms  or 
covenants  of  the  proposed  issi.e  place 
unreasonable  burdens  on.  or  control 
over,  the  operations  of  the  association  If 
no  objection  is  taken,  the  savii.gs 
association  shall  have  120  calendar  days 
within  which  to  issue  such  securities. 
*        *        *        • 

49.  Section  563.81  is  amended  as 
follows: 

a.  By  revising  the  section  title; 

b.  By  revising  paragraphs  (a),  (b),  (c), 
the  introductory  text  of  paragraph  (d). 
paragraphs  (dl(l)(iv).  (d)f2].  the  first 
sentence  of  paragraph  (g),  and 
paragraphs  (hj  end  (k); 

c.  By  adding  the  phrase  "or 
mandatorily  redeemable  preferred 
stock"  after  the  word  "debt"  in  the 
introductory  text  of  paragraph  (d)(1); 

d.  By  removi.ng  the  word  'State" 
appearing  m  paragraph  (d)(l){iii)  and  by 
adding  in  lieu  thereof  the  phrase  "In 
connection  only  with  a  certificate 
evidencing  subordinated  debt,  state"; 

e.  By  adding  the  phrase  "or  dividends. 
as  appropriate"  after  the  word  "interest" 
appearing  in  paragraph  jdl(li|vl; 


f  By  removing  the  word  "Set  ' 
appearing  in  the  introductory  text  of 
paragraph  (d)(l)(vi)  and  adding  in  lieu 
thereof  the  phrase  "In  connection  only 
with  a  certificate  evidencing 
subordinated  debt,  set '; 

g  By  removing  and  reserving 
paragraph  (e);  by  removing  the  word 
"appUcant"  wherever  it  appears  m 
paragraph  (f)  and  by  adding  m  lieu 
thereof  the  words    savings  ussiiciation"; 
and 

h.  By  removing  and  reserving 
paragraphs  |i)  and  (jl  to  read  as  follows- 

!  563.81     Issuance  of  sut>ordlnaled  debt 
securttles  and  mandatorily  rede«mabt« 
preferred  stock. 

(a)  Gt^neral — (1)  Savings  associations 
rcceivirg  standard  treatment  \a 
savings  association  subject  to  standard 
treatment  of  its  applications,  as  defined 
a!  §  516.3(b)  of  this  chapter,  shall  issue 
subordinated  debt  securities  or 
mandatorily  redeemable  preferred  stock 
includable  m  regulatory  capital  pursuant 
to  this  section  or  amend  the  terms  of 
such  securities  unless  it  has  obtained 
the  written  approval  of  the  OTS. 
Approval  of  the  issuance  under  this 
section,  in  order  to  meet  the 
requirements  of  §  567.5  of  this 
subchapter  mav  be  obtained  either 
before  or  after  the  seninties  are  issued. 
No  approval  shall  be  granted  unless 
issuance  of  the  securities  and  the  form 
and  manner  of  filing  of  the  application 
are  m  accordance  with  the  provisions  of 
this  section. 

(2)  Savings  associations  receiving 
expedited  treatment.  No  savings 
association  eligible  for  expedited 
treatment,  as  defined  at  §  516.3(a)  of  this 
chapter,  shall  issue  subordinated  debt 
securities  or  mandatorily  redeemable 
preferred  stock  pursuant  to  this  section 
for  inclusion  in  rejjulaiory  capital  or 
amend  the  terms  of  such  securities 
unless  it  provides  notice  to  the  OTS,  and 
such  notice  contains  a  statement  of  the 
association's  intent  to  include  such 
securities  in  regulatory  capital.  Notice 
should  be  made  30  days  in  advance  of 
an  issuance  of  subordinated  debt 
securities  or  mandatorily  redeemable 
preferred  stock  under  this  section,  if  the 
association  intends  to  qualify  such 
securities  or  stock  as  supplementary 
capital  under  §  567.5(b)(2)  of  this 
subchapter.  Notice  may  be  made  either 
before  or  after  such  securities  are 
issued,  but  wui  only  be  includable  in 
regulatory  capital  (to  the  exter.t 
permitted  by  }  567, 5(b)  of  this 
subchapter)  if  the  issuance  of  :he 
securities  and  the  filing  of  the  notice  are 
in  accordance  with  the  provisions  of  this 
section  and  the  savings  association 
certifies  m  writing,  to  the  Office  that  all 


reguidtory  requirements  have  been  met. 
The  Office  reserves  the  right  to 
dMtermme  after  the  30-day  notice  period 
has  expired  that  the  issuance  does  not 
comply  with  the  requirements  of  this 
section  or  thdse  of  Pf,-'.  s^"  *^or  inclusion 
in  capital. 

(b)  Eligibility  requirements.  In 
determining  whetht-r  an  issuance  of 
subordinated  deli'  sf-i  ■  r'ties  or 
mandatorily  rf'^;<-t"nirit;  r  pr^dtT'-ed  stock 
is  includable  in  ttie  leKuiotory  capital  of 
a  savings  association  pursuant  to  this 
section,  the  OTS  will  consider  the 
following  factors 

[1)  Whether  the  issuance  of  such 
iiecurities  by  the  savings  association  is 
authorized  by  applicable  law  and 
regulation  and  is  not  inconsistent  Vkith 
any  provision  of  the  savings 
association's  charter  or  bylaws.  Proof  of 
such  provision  shall  be  submitted  with 
the  notice  or  application: 

(2)(i)  Whether,  in  the  opinion  of  the 
OTS  the  overall  policies,  condition  and 
operation  of  the  savings  association  do 
not  afford  a  basis  for  8uper\'i8ory 
objection  to  the  application  or  notice. 
The  OTS  shall  establish  guidelines  that 
shall  identify  supervisory  bases  that 
may  be  used  to  object  to  the  mclusion  of 
specific  subordinated  debt  and  preferred 
stock  issuances  as  regulatory  capital 
Such  guidelines  shall  constitute 
illustrative  but  not  exclusive  bases  for 
supervisory  objection  to  subordinated 
debt  and  mandatorily  redeemable 
preferred  stock  applications  and  notices. 
Such  bases  for  supervisory  objection 
may  include,  but  are  not  limited  to 
instances  where: 

(A)  Regulatory  capital,  without  regard 
to  the  amount  of  any  subordinated  debt 
and  mandatorily  redeemable  preferred 
stock  to  be  included  in  regulatory 
capital,  does  not  meet  the  requirements 
of  9  567.2  of  this  subchapter 

(B)  Actual  and  expected  losses  have 
not  been  offset  by  specific  and  general 
valuation  allowances  to  the  extent 
required  pursuant  to  §  563.160  and 

S  563.172  of  this  part;  and 

(C)  Actual  and  anticipated  income 
from  operations,  after  distribution  of 
earnings  to  the  holders  of  savings 
accounts,  payment  of  dividends  on 
outstanding  equity  securities  and 
payment  of  interest  on  borrowings  but 
before  income  taxes,  is  not 
demonstrably  sufficient  for  payment  of 
dividends  and  redemption  price, 
discount  and  related  expenses  of  the 
proposed  issuance. 

(ii)  The  OTS  may  modify  the 
guidelines  in  paragraph  (b)(2)(i)  of  this 
section  from  time  to  time,  as 
appropriate,  and  any  such  changes  shall 
be  effective  for  those  applications  and 
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notices  filed  after  the  date  of  the 
changes  to  the  guidelines  and  for  those 
applications  and  notices  submitted  to 
the  OTS  but  not  yet  deemed  "complete." 

(3)  Whether  the  issuance  of  such 
seciuities  by  the  savings  association  in 
the  transaction  and  any  related 
transactions  will  result  in  a  transfer  of 
risk  from  the  Savings  Association 
Insurance  Fund  or  the  Bank  Insurance 
Fund,  as  the  case  may  be.  to  parties 
other  than  savings  associations.  In  this 
connection,  the  issuance  of 
subordinated  debt  securities  shall  not  be 
deemed  to  result  in  a  sufficient  transfer 
of  risk  if  such  securities  or  any 
indenture  or  related  agreement  pursuant 
to  which  they  are  issued  prondes  for 
events  of  default  or  includes  other 
provisions  that  could  result  in  a 
mandatory  prepajment  of  principle  by 
declaration  or  otherwise,  other  than 
events  of  default  arising  out  of  the 
obligor's  failure  to  make  timely  payment 
of  mterest  and  principal,  its  failure  to 
comply  with  reasonable  financial, 
ope.'ating  and  maintenance  covenants  of 
a  tj'pe  that  are  customarily  included  in 
indentures  relating  to  publicly  offered 
issues  of  debt  securities,  and  events  of 
default  relating  to  certain  events  of 
bankruptcy  or  insolvency,  receivership 
and  similar  events. 

(c)  Form  of  application  or  notice: 
supporting  information.  Applications 
subject  to  standard  treatment  under 
§  516.3(b)  of  this  chapter,  or  notices 
eligible  for  expedited  treatment  under 
5  5163(3)  of  this  chapter,  pursuant  to 
this  section,  shall  be  in  the  form 
prescribed  by  the  OTS.  The  form  of 
application  and  instructions  for  a 
savings  association  subject  to  standard 
treatment,  and  instructions  for  a  notice 
by  a  savings  association  subject  to 
expedited  treatment,  may  be  obtained 
from  the  OTS.  Information  and  exhibits 
shall  be  furnished  in  support  of  an 
application  or  notice  in  accordance  with 
the  applicable  instructions,  setting  forth 
all  of  the  terms  and  provisions  relating 
to  the  proposed  issuance  and  showing 
that  all  of  the  requirements  of  this 
section  have  been  or  will  be  met. 

(d)  Requirements  as  to  securities. 
Subordinated  debt  securities  and 
mandatorily  redeemable  preferred  stock 
issued  pursuant  to  this  section  shall 
meet  all  of  the  following  requirements 
unless  one  or  more  of  such 
requirements,  not  including  paragraphs 
(d)(l)(i)(A)  and  (d)(l)(ii)  of  this  section 
which  are  not  eligible  for  waiver,  are 
waived  by  the  OTS; 

[\)  Form  of  certificate  '  *  * 
• '       •        •        •        • 

(iv)  State  or  refer  to  a  document 
stating  that,  in  connection  with  a 


certificate  evidencing  subordinated 
debt,  no  voluntary  prepayment  of 
principal  shall  be  made  and  that  no 
payment  of  principal  shall  be 
accelerated  and.  in  connection  with  a 
certificate  evidencing  mandatorily 
redeemable  preferred  stock,  no 
voluntary  redemption,  other  than 
scheduled  redemptions,  shall  be  made 
without  the  approval  of  the  OTS  if  the 
savings  association  is  failing  to  meet  its 
regulatory  capital  requirements  under 
Part  567  of  this  subchapter  or.  if  after 
giving  effect  to  such  pajTnent  the 
association  would  fail  to  meet  such 
regulatory  capital  requirements: 

•  *        «        •        • 

(2)  Limitation  as  to  term.  No 
subordinated  debt  security  or 
mandatorily  redeemable  preferred  stock 
issued  by  a  savings  association  pursuant 
to  this  section  shall  have  an  original 
period  to  maturity  or  required 
redemption  of  less  than  seven  years. 
During  the  first  six  years  that  such  a 
security  is  outstanding,  the  total  of  all 
required  sinking  fund  payments,  other 
required  prepayments,  required 
purchase-fund  payments,  required 
reserve  allocations  and  required 
redemptions  with  respect  to  the  portion 
of  such  six  years  as  have  elapsed  shall 
at  no  time  exceed  the  original  principal 
amount  or  original  redemption  price, 
thereof  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  number  of 
years  that  have  elapsed  since  the 
issuance  of  the  security  and  the 
denominator  of  which  is  the  number  of 
years  covered  by  the  original  period  to 
maturity  or  required  redemption. 

•  «        •        *        • 

(e)  [Reserved] 

•  *        •        •        • 

(g)  Limitation  on  offering  period. 
Following  the  date  of  approval  of  an 
application  by  a  savings  association 
subject  to  standard  treatment  by  the 
OTS.  or  the  earlier  of  the  date  of  non- 
objection by  the  OTS  of  a  notice  by  a 
savings  association  eligible  for 
expedited  treatment  or  30  days  after 
submission  of  a  notice  by  such  a  savings 
association,  unless  the  OTS  has  rejected 
such  notice  or  issued  a  request  for 
additional  information  on  such  notice, 
the  association  shall  have  an  offering 
period  of  not  more  than  one  year  in 
which  to  complete  the  sale  of  the 
subordinated  debt  securities  or 
mandatorily  redeemable  preferred  stock 
issued  pursuant  to  this  section.  *  *  * 

(h)  Reports.  Within  30  days  after 
completion  of  the  sale  of  the 
subordinated  debt  securities  or 
mandatorily  redeemable  preferred  stock 
issued  pursuant  to  this  section,  the 
savings  association  shall  transmit  a 


written  rpporl  to  the  OTS  stating  the 
number  of  purchases,  the  total  dollar 
amount  of  securities  sold,  and  the 
amount  of  net  proceeds  received  by  the 
savings  association.  The  association's 
report  shall  clearly  state  the  aniour.t  of 
subordinated  debt  or  mandatorily 
redeemable  preferred  stock,  net  of  all 
expenses,  that  the  association  intends  to 
be  counted  as  regulatory  capital. 

(iHj)  [Reserved! 

(k)  Conditions  of  approval  and 
acceptance  for  subordinated  debt  and 
mandatorily  redeemable  prp^err^d  stock 
applications  and  notices.  Issuance  of 
subordinated  debt  and  mandatorily 
redeemable  preferred  stock  applications 
and  notices  shall  be  subject  to  the 
.following  conditions. 

(1)  Where  securities  are  to  be  sold 
pursuant  to  an  offenng  circular  required 
to  be  filed  with  the  OTS  pursuant  to  12 
CFR  563g.2.  and  where  such  offenng 
circular  has  not  yet  been  declared 
effective  prior  to  the  date  of  approval  of 
or  nonobjection  to  the  subordinated 
debt  or  preferred  stock  application  or 
notice,  the  offenng  circular  \n  the  form 
declared  effective  shall  not  disclose  any 
material  adverse  inform.ation  concerning 
the  savings  association's  business. 
operations,  prospects,  or  financial 
condition  not  disclosed  ;r.  the  latest 
form  of  offering  circular  filed  as  an 
exhibit  to  the  application  or  notice; 

(2)  The  savings  association  shall 
submit  to  the  OTS  no  later  than  30  days 
from  the  completion  of  the  sale  of  the 
securities,  certification  of  compliance 
with  all  applicable  laws  and  regulations 
in  connection  with  the  offering, 
issuance,  and  sale  of  the  securities; 

(3)  The  savings  association  shall 
submit  to  the  OTS  no  later  than  30  days 
from  the  completion  of  the  sale  of  the 
securities,  the  report(s)  required  by 
paragraph  (h)  of  this  section  and  the 
following  additional  items: 

(i)  Three  copies  of  an  executed  form 
of  the  secunties  issued  pursuant  to  the 
subject  application  or  notice  and  a  copy 
of  any  related  agreement  or  indenture 
governing  the  issuance  of  securities;  and 

(ii)  A  certificate  from  the  principal 
executive  officer  of  the  savings 
association  that  states  that  to  the  best  of 
his  or  her  knowledge,  none  of  the 
securities  issued  pursuant  tc  the  subject 
apphcation  or  notice  were  sold  to  any 
association  whose  accounts  are  insured 
by  the  Savings  Association  Insurance 
Fund,  or  a  corporate  affiliate  thereof. 
except  as  permitted  by  12  CFR  563.81. 

(4)  That  as  of  the  date  of  approval  or 
nonobjection,  there  have  been  no 
material  changes  v.ith  respect  to  the 
information  disclosed  in  the  application 
or  notice  as  submitted  to  the  OTS; 
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(5)  The  savings  association  receives 
prior  written  approval  or  nonobjection 
from  the  OTS  for  any  post-approval 
amendment  to  the  secunlies  or  any 
related  indenture  if: 

fi)  The  proposed  amendment  modifies 
or  IS  inconsistent  with  any  provision  of 
the  securities,  or  the  indenture  that  is 
required  to  be  included  therein  by  the 
OTS's  fpj^ulations  as  may  then  be  in 
effect  or  would  result  ir.  a  transfer  of 
risk  to  the  savings  association  or  the 
Savings  Association  Insurance  Fund  or 
the  Bank  Insurance  Fund,  as 
appropriate;  and 

(ii)  Ail  or  a  portion  of  the  proceeds 
from  the  issuance  and  sale  of  the 
securities  would  continue  to  be  included 
m  the  regulatory  capital  of  the  savings 
association  following  adoption  of  the 
amendment; 

(6)  The  savings  association  shall 
submit  to  the  OTS  promptly  after 
execution,  one  copy  of  each  amendment 
to  the  securities  or  the  related  indenture, 
made  after  approval  or  nonobjection. 
and  if  prior  approval  of  or  nonobjection 
to  such  amendment  was  not  obtained, 
shall  also  state  the  reason(s)  such  prior 
approval  or  nonobjection  was  not 
required;  and 

[7]  Before  any  offers  or  sales  of  the 
securities  are  made  on  the  premises  of 
the  association  or  its  affiliates,  the 
savings  association  shall  submit  to  the 
OTS  a  set  of  policies  and  procedures  for 
such  sale  of  the  securities  satisfactory  to 
the  OTS. 

50.  Section  .563.93  is  amended  by 
removing  the  phrase  "District  Director" 
in  paragraph  fb)(6){iii|,  wherever  it 
appears  and  adding,  in  lieu  thereof,  the 
word  "OTS";  by  removing  paragraph  (g); 
and  by  revising  paragraph  fd)(3)(i.i)  to 
read  as  follows; 

§  563.93    Lendtnfl  (Imrtstions. 

•  •         •         ^         • 

[d]  Exceptions  to  trie  general 
limitation— {\)  *  *  * 

•  *        *        •        • 

(3)  Loans  to  develop  domestic 
residential  housing  units    '   '  * 

•  •        •        •        « 

(iii)  The  OTS  permits,  subject  to 

conditions  it  m.ay  impose,  the  savings 
association  to  use  the  higher  lim.it  set 
forth  under  paragraph  (d)(3)  of  this 
section.  A  sav'ings  association  that 
meets  the  requirements  of  paragraphs 
(d)(3)  (i),  (ii).  (iv)  and  (v)  of  this  section 
and  that  meets  the  requirements  for 
"expedited  treatment"  under  §  516  3(a) 
of  this  chapter  may  use  the  higher  limit 
set  forth  under  (d)(3)  of  this  section  if 
the  savings  association  has  Filed  a 
notice  with  the  OTS  that  it  intends  to 
use  the  higher  limit  at  least  30  days  pnor 


to  the  proposed  use.  A  savings 
association  that  meets  the  requirements 
of  paragraphs  (d)f3)  (i),  (ii).  Iiv)  and  (v) 
of  this  section  and  that  meets  the 
requirements  for  "standard  treatment" 
under  §  516,3(b)  of  this  chapter  may  use 
the  higher  hmit  set  forth  under  (d)(3)  of 
this  section  if  the  savings  association 
has  filed  a  notice  with  the  OTS  and  an 
order  has  been  issued  permitting  the 
savings  association  to  use  the  higher 
limit. 

•  •        •        •        • 

51.  Section  563.131  is  amended  by 

removing  the  phrases  "the  savings 
d.'^sociation's  District  Director"  in 
paragraph  (a)(1).  "its  District  Director" 
m  para^aphs  (bl  and  (d).  and  "the 
DistrtiJ  Director"  in  paragraph  (e), 
wherever  they  appear,  and  by  adding  in 
lieu  thereof  the  phrase  "the  OTS";  and 
by  revising  the  introductory  text  of 
paragraph  [c]  to  read  as  follows: 

§563.131     Liability  growtti. 

(c)  To  obtain  the  prior  written 
approval  from  the  OTS  a  savings 
association  shall  submit  a  wntier. 
growth  plan.  A  growth  plan  shall  cover 
a  period  of  time  not  to  exceed  1  year 
and  shall  include  the  following 
information: 

•  •         «         •         • 

52.  Section  563.132  is  amended  by 
removing  the  phrase  "its  parent  savings 
association  8  District  Director"  in 
paragraph  (aKllhij.  '•it's  District 
Director"  m  paragraph  (c  1(2],  "the 
District  Director"  in  paragraph  (c)(4), 
wherever  they  appear  and  by  adding  in 
l.eu  thereof  the  phrase  "the  OTS":  by 
removing  paragraph  frH5):  and  by 
re\nsing  the  heading  of  paragraph  (c), 
the  introductory  text  of  paragraph  (c)(1), 
and  paragraph  {c](3}  to  read  as  follows: 

§  563. 1 32    SectirlttM  tMu«d  through 
sutwtdtarist. 

•  •  •  •         • 

(c)  Notification  to  the  OTS.  (1)  Prior  to 

the  establishment  of  any  finance 
subsidiary,  the  transfer  of  any 
additional  assets  to  an  existing  finance 
subsidiary,  or  the  issuance  of  securities 
through  a  subsidiary  as  described  in 
paragraph  (a)[l)iiri  of  this  section,  the 
board  of  directors  of  the  parent  savings 
association,  or  a  duly  authorized 
executive  committee  thereof,  shall 
submit  written  notification  to  the  OTS 
■specifying: 

•  *         ♦         ♦         ♦ 

'31  A  savings  association  eligible  for 

expedited  treatment  pursuant  to 
§  616. 3(a]  of  this  chapter  may  establish  a 
finance  subsidiary,  transfer  assets  to  an 
existing  finance  subsidiary,  or  'ssue 
additional  setninties  through  a 


subsidiary  described  in  paragraph 
(a)(l)(ii)  of  this  section  without  prior 
approval  subject  to  the  procedures  of 
paragraph  (c)(1)  of  this  section.  Any 
savings  association  that  is  subject  to 
standard  treatment  as  defined  in 
§  516.3(b)  of  this  chapter  shall  not 
estabUsh  a  finance  subsidiary,  transfer 
assets  to  an  existing  Finance  subsidiary, 
or  issue  additional  securities  through  a 
subsidiary  described  in  paragraph 
(a)(l)(ii)  of  this  section  without  the  prior 
written  approval  of  the  OTS.  The  board 
of  directors  of  the  association,  or  an 
authorized  executive  conuiiittee  thereof, 
shall  submit  a  written  application 
containing  the  information  specified  in 
paragraph  (c)(1)  of  this  section,  as  well 
as  any  additional  information  required 
by  the  OTS. 


I  563  133    (RemovMl] 

bJ.  Section  563.133  is  removed  and 
reserved. 

>  !>63  '134     ,AmeoO»ci! 

54.  Section  563.134  is  amended  by 
removing  the  phrase  "its  District 
Director"  wherever  it  appears  in 
paragraphs  (c)  and  (e)(3)  and  by  adding 
in  lieu  thereof  the  word  "OTS". 

PART  563b— fAMENDFD^ 

55.  The  aulhonty  citation  for  part  563b 
continues  to  read  as  follows: 

Authority:  Sees.  2.  S.  48  Stat.  12a  132.  as 
amended  (12  U.S.C.  1462, 1464);  sec.  3.  as 
added  by  sec.  301. 103  Slat.  278  (12  U.S.C. 
1462a):  sec.  4.  as  added  by  sec  301, 103  Stat 
280  (12  U.S.C.  1463):  sec.  10.  as  added  by  sec. 
301. 103  Stat.  318  (12  U.&C.  1467a);  sees.  3, 
12-14.  23.  48  Stat.  682.  892.  894-695,  901.  as 
amended  (15  U.S.C.  78c.  1-n.  w). 

56.  Section  563b.3  is  amended  by 
revising  the  last  sentence  of  paragraph 
(i)(3)(i)  to  read  as  follows: 

?  563b. 3    Generaf  prtnctplsf  fey 

conve'sion* 


(i)  Acquisition  of  the  securities  of 
converting  and  converted  savings 
associations —  •  •  * 

«         •        *        •         • 

(3)  Prohibition  on  offers  to  acquire 
and  acquisitions  of  stock  for  three  years 
following  conversion,  (i)  *  *  *  In 
obtaining  the  prior  written  approval  of 
the  OTS  under  this  paragraph  (i),  the 
criteria  for  approval  under  paragraph 
(i)(5)  of  this  section  should  be 
addressed,  if  appHcable.  in  the 
application,  notice,  or  rebuttal  required 
by  part  574  of  this  subchapter  for  the 
acquisition  of  stock  of  a  savings 
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association,  as  set  forth  in  §  574.6{j)  of 

this  subchapter. 


§  563b  8    (Appended! 

57,  Sec-io.".  .563b, 8  i5  amended  by 
removing  paraaraph  (w). 

58.  Section  563b  28  is  amended  by 
removing  and  reserving  paragraph  (c). 
and  by  revising  paragraph  (a)  to  read  as 

fo.iows: 


§  5636.28    Procedural  r»qulr»ment». 

[d]  F:  ':rg  of  voluntary  supervisory 
conversion  application.  A  savings 
association  seeking  to  convert  pursuant 
to  this  subpart  shall  file  with  the  OTS 
t-^.e  information  and  documents 
specified  in  §  563b  27  of  this  subpart. 


(cl  [Reserved] 


§  563b. 29    [Amended] 

59  Section  563b.29  is  amended  by 
removing  the  phrase  "General  Counsel 
or  his  or  her  designee"  where  it  appears 
m  paragraph  (a)  and  by  adding  in  lieu 
thereof  the  word  "OTS". 

60.  Section  563b.39  is  amended  by 
revising  paragraphs  (d)  and  (m)  to  read 
as  follows: 

5  563b. 39     ApoUcation  fo'  mcdi*le3 

convefston. 

.  .  •         •         • 

(d)  A  business  plan  acceptable  to  the 

OTS,  which  shall  contain  a  description 

of  the  proposed  operating  policies  of  the 

savings  association  following  the 

conversion,  including  a  statement  as  to 

how  the  conversion  proceeds  will  be 

used,  and  a  projection  of  the  savings 

associations's  results  of  operations  for 

the  three-year  period  following 

completion  of  the  conversion.  The 

savings  association  shall  specify  the 

assumptions  on  which  its  projections 

are  based. 

.         •         •        •        • 

[m)  Information  to  support  the  value 

of  any  non-cash  assets  to  be  contributed 

to  the  savings  association  in  connection 

with  the  m(^fied  conversion. 

Appraisals  must  be  acceptable  to  the 

OTS. 

.        .        •        • 

61.  Section  563b.41  is  amended  by 
removing  and  reserving  paragraph  (c): 
and  by  revising  paragraph  (a)  to  read  as 

follows 

§  563b. 41    Procedural  requiremenu. 
[d]  r:/.'  V  J-  r-L  J  red  conversion 
application.  A  sa\ mgs  association 
seeking  to  convert  pursuant  to  this 
subpart  shall  file  an  original  and  one 
copy  of  its  modified  conversion 
application  containing  the  information 


and  documents  specified  in  S  563b.39  of 
this  subpart  with  the  OTS. 
*        •        •        *        * 

PART  S63<--<  AMENDED] 

BZ.  Ihe  autnonty  ciiation  for  part  563f 
continues  to  read  as  follows: 

Autbority:  Sec  3,  as  added  by  sec.  301. 103 
Stat  278  (12  U.S.C  1462a);  sec.  4,  as  added  by 
sec.  301. 103  Stat  280  (12  U.S.C.  1463):  sec  5 
48  Stat.  132.  as  amended  (12  U.S.C.  1464);  sec 
201.  92  Stat.  3872.  as  amended  (12  U.S.C  3201 
etseq.]. 

63.  Section  563f.7  is  revised  to  read  as 
follows; 

;  563*  '     Expn^ptiors  ancJ  extensions  of 
Um«. 

Exemptions  under  §  563f.4  of  this  part 
shall  be  granted  if  all  relevant 
conditions  specified  are  met.  Extensions 
under  S  563f.6  of  this  part  shall  be 
granted  unless  the  OTS  determines  that 
the  extension  would  be  so  contrary  to 
the  best  interests  of  the  depository 
institutions  as  to  outweigh  the 
disruption  caused  by  the  earlier 
departiire  of  management  officials  in 
interlocking  relationships.  Applications 
made  pursuant  to  this  section  should  be 
submitted  to  the  Regional  Office  for  the 
Region  that  has  supervisory 
responsibility  over  the  depository 
institution  or  depository  holding 
company  wherein  the  management 
official  is.  or  would  be  in.  a  prohibited 
rr;jnrt9pmpnt  interlock  Dosition. 

PART  556-[AM£ND£D, 

64.  The  authority  citation  for  part  566 
continues  to  read  as  follows; 

Authority;  Sec.  2.  46  Stat.  128,  as  amended 
(12  U.S.C.  1462);  sec.  3.  as  added  by  sec.  301, 
103  Stat  278  (12  U.S.C.  1462a);  sec.  4.  as 
added  by  sec.  301. 103  Stat  280  (12  U.S.C. 
1483);  sec.  5,  48  Stat.  132.  as  amended  (12 
U.S.C.  1484);  sec.  6.  48  Stat  134.  as  amended 
(12  U.S.C.  1465);  sec.  10.  as  added  by  sec.  301. 
103  Stat  318  (12  U.S.C.  1467a):  sec.  701,  as 
added  by  sec.  503,  88  Stat  1521.  as  amended 
(15  U.S.C.  1691);  sec.  702,  as  added  by  sec. 
503.  88  Stat.  1522  (15  U.S.C.  1691a). 

5  566.3    (RcTiced) 

65.  Section  566.3  is  removed  and 
reserved. 

66.  Section  566.4  is  revised  to  read  as 
follows: 


any  failure  to  comply  with  the  liquidity 
requirements  of  this  part. 

§  566.5    (Removed) 

67.  Section  566.5  is  removed  and 
reserved. 

PART  567-{ AMENDED] 

67a.  The  authority  for  part  567 
continues  to  read  as  follows: 

Authority:  Sec  2.  4«  Stal  128,  as  amended 
(i:  L:,S,C,  1462);  sec,  3.  as  added  by  sec,  301, 
103  Stat  278  (12  U.S.C,  1462a);  sec.  4.  as 
added  by  sec  3C1,  103  Stat  280  (12  U.S.C. 
14631;  sec,  5,  48  Stat.  132.  as  amended  (12 
U.S.C,  1464),  sec  10,  as  added  by  sec.  301.  103 
Stat  318  (12  U  SC.  146-a) 

§567.3    [Amended) 

6:-b.  Section  567,3(d)(2)!i)  introductory 
text  is  amended  by  removing  the 
number  ■500.32(c)(l)(i)"  and  inserting  in 
lieu  thereof  the  number  "Sie.licJ". 

PART  571-{ AMENDED] 

08,  The  authority  citation  for  part  571 
continues  to  read  as  follows 

Authority;  Sec.  552.  80  Stat  383.  as 
amended  (5  U.S.C.  552);  sec.  559.  80  Stat  388, 
as  amended  (5  USC  5591:  sec  3.  as  added  by 
sec,  301,  103  Stat,  278  (12  U.S.C.  14628).  sec.  4. 
as  added  by  sec.  301,  103  Stat,  280  (12  U.S.C. 
1463);  sec  5,  4S  Sta!  1.32,  as  Amended  |12 
U.S.C,  14641 

§571.12    [Removed] 

69.  Section  5"!  12  is  removed  and 
reserved. 

PART  574-(  AMENDED] 

70.  The  authority  citation  for  pari  5:'4 
continues  to  read  as  follows: 

Authority:  Sec  10,  as  added  by  sec.  301, 103 
Stat,  318  (12  use.  1467a):  sec.  2(7),  64  Stat. 
876,  as  amended  (12  U.SC.  1817). 

71.  Section  574.3  is  amended  by 

revising  paragraph  {cl(l)(i*;  to  read  as 
follows: 

§  574.3    Acquisition  ot  control  o1  savings 

associations. 

.         «         •         •         • 

(c)  Exempt  transactions.  (1)  * 


§  566.4    Records;  deficiencies. 

Each  savings  associatioh  shall 
maintain  records  verifying  its 
comphance  with  liquidity  requirements 
prescribed  by  the  OTS,  and  make  them 
available  to  the  OTS.  or  its 
representative,  during  supervisory 
examinations  and  at  other  times  as  the 
OTS  may  direct.  The  OTS  may  institute 
appropriate  enforcement  proceedings  for 


(ii)  Control  of  a  savings  association 
acquired  in  connection  with  a 
reorganization  that  involves  solely  the 
acquisition  of  control  of  that  association 
by  a  newly  formed  company  that  is 
controlled  by  the  same  acquirors  that 
controlled  the  savings  association  for 
the  immediately  preceding  three  years. 
and  entails  no  other  transactions,  such 
as  an  assumption  of  the  acquirors'  debt 
by  the  newly  formed  company: 
Provided,  that  the  acquirors  have  filed 
with  the  Office  an  H-{e)4  notification  as 
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provided  in  section  574.6  of  this  part  and 
the  OTS  does  not  object  to  the 
acquisition  within  30  days  of  the  filing 
date. 
***** 

72.  Section  574.4  is  amended  by 
revising  the  text  of  paragraph  (f)(1) 
preceding  the  certification  to  read  as 
follows: 

§574.4    Controt. 

*  •  *  •  « 

[Vj  Safe  harbor.  '  '   ' 

(1)  In  order  to  qualify  for  the  safe 
harbor,  an  acquiror  must  submit  a 
certification  to  the  OTS  that  shall  be 
signed  by  the  acquiror  or  an  authorized 
representative  thereof  and  shall  read  as 
follows; 

*  •        •        ♦        « 

73.  Section  574.5  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  574.5    C9rtlflcations  of  ownership  and 
other  reports. 

(a)  Acquisition  of  stock.  (1)  Upon  the 
acquisition  of  beneficial  ownership  that 
exceeds,  in  the  aggregate,  10  percent  of 
any  class  of  stock  of  a  savings 
association  or  additional  stock  above  10 
percent  of  the  stock  of  a  savings 
association  occurnng  after  December  28, 
1985.  an  acquiror  shall  file  with  the  OTS 
a  certification  as  described  in  this 
section. 

*  *        •        ♦        * 

74.  Section  574.6  is  amended  by 
revising  paragraphs  (b)  and  (d)(2)  and 
by  adding  a  new  paragraph  (jl  to  read  as 
follows: 

§  574.6     Procedural  requirements. 

*  •  •  *  * 

(b)  Filing  requirements — (1) 
Applications,  notices,  and  rebuttals,  fi)" 
Complete  copies  including  exhibits  and 
all  other  pertinent  documents  of 
applications,  notices,  and  rebuttal 
submissions  shall  be  filed  with  the 
Region  in  which  the  savings  association 
or  associations  involved  in  the 
transaction  have  their  home  office  or 
offices.  Unsigned  copies  shall  be 
conformed.  Each  copy  shall  include  a 
summary'  of  the  proposed  transaction. 

(ii)  Any  person  or  company  may 
amend  an  application,  notice  or  rebuttdl 
submission,  or  file  additional 
information,  upon  request  of  the  OTS  or, 
in  the  case  of  the  party  filing  an 
application,  notice,  or  rebuttal,  upon 
such  party's  own  initiative. 

(2)  H-(e)4  Information  filing.  Any 
information  filing  required  to  be  made  to 
claim  that  a  reorganization  is  exempt 
from  prior  written  approval  of  the  OTS 
under  |  574.3(c)(l)(ii)  of  this  part  shall 


be  clearly  labeled  "H-(e)4  Information 
Filing". 

(d)  •    •   • 

(2)  Notice  published  pursuant  to 
paragraph  (d)  of  this  section  shall  be 
published  in  a  manner  that  is 
conspicuous  to  the  average  reader  and 
shall  be  made  in  Substantially  the 
following  form: 

Notice  of  Filing  of  .\pplication  or  Notii  e  for 
.Acquisition  of  a  Savings  Association 

This  is  to  inform  the  public  that  under 
§  574.3  of  the  Regulations  of  the  Offi.Te 
of  Thrift  Supervision  ("OTS'  )  for 
Acquisitions  of  Savinjgs  Associations 
[Acquiror]  [has  filed/intends  to  file]  an 
[application/notice]  with  OTS,  for 
permission  to  (acquire  control  of; 
purchase  a  qualified  stock  issuance  of] 
savings  association,  located  in 
[location],  on  [date,  or  intended  date  of 
filing]. 

Anyone  may  write  in  favor  of  or 
protest  against  the  [application/notice] 
and  in  so  doing  may  submit  such 
information  as  he  or  she  deems  relevant. 
Three  copies  of  all  submissions  must  be 
sent  to  OTS  [give  Region  namie  and 
address]  withm  20  calendar  days  of  the 
filing  of  the  [application/notice].  Up  to 
an  additional  20  calendar  days  to  submit 
comments  may  be  obtained  upon  a 
showing  of  good  cause,  if  a  written 
request  is  received  by  the  OTS  within 
the  initial  20-day  period. 

You  may  inspect  the  non-confidential 
portion  of  the  [appiication/notice]  and 
non-confidential  portions  of  all 
comments  filed  with  the  OTS  by 
contacting  [give  name  and  address.]  If 
you  have  any  questions  concerning 
these  procedures,  contact  the  OTS 

Regional  Office  at  ( ) . 

*.        *        «        *        « 

(j)  Additional  procedures  for 

acquisitions  of  recently  converted 
savings  associatjons.  Applications, 
notices  and  rebuttals  involving 
acquisitions  of  the  stock  of  a  recently 
converted  savings  association  under 
§  563b,3(i)(3)  of  this  chapter  shall  also 
address  the  criteria  for  approval  set 
forth  at  5  563b. 3(1 1(5)  of  this  chapter. 

§574.7    [Amended! 

75.  Section  5"4  7  is  amended  by 
re.Tioving  and  reser\ mg  paragraph  (f). 

§574.9    [Removed] 

76.  Section  574.9  is  removed. 

SUBCHAPTER  F— REGULATIONS  FOR 
SAVINGS  AND  LOAN  HOLDING 
COMPANIES 

PART  584— {AMENDED! 

77.  The  authonty  citation  for  part  584 

rontmues  to  read  as  follows: 


Authority  So r  :  4fl  S*!!'  i.^S  rr  Rmended 
(12  I'  SC  146::   -ifi    :•■  t■.^  r.i.'.ni  i.'\  sec.  301, 
103  Stat.  278  (12  U.S,C,  14tUaj;  sec.  4.  aa 
added  by  aec.  301, 103  Stat.  280  (12  U.S.C. 
1463):  sec.  5.  46  Stat.  132.  as  amended:  (12 
U.S.C.  1464);  sec.  10,  as  added  by  sec.  301, 103 
Stat.  318  (12  U.S.C.  1467a):  sec.  11,  as  added 
by  sec.  301, 103  Stat.  342  (12  U.S.C.  1466), 

78.  Section  584.2-1  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 

fn'Iow?- 

*  684.2-1     P'-«»crtt>ed  services  and 
activities  o1  savings  and  koan  holding 
companies. 

.  .  .  ..  « 

(c)  Procedures  for  commencing 
services  or  activities.  (1)  Before  a 
savings  and  loan  holding  company 
subject  to  restrictions  on  its  activities 
pursuant  to  §  584.2(b]  of  this  part  or  a 
subsidiary  thereof  may  commence 
performing  or  engaging  in  a  service  or 
activity  prescribed  by  paragraph  (b)  of 
this  section,  either  de  novo  or  by  an 
acquisition  of  a  going  concern,  it  shall 
file  a  notice  of  intent  to  do  so  in  a  form 
prescribed  by  the  OTS.  The  activity  or 
service  may  be  commenced  unless, 
before  the  close  of  the  period  specified 
immediately  below,  the  OTS  finds  that 
the  activity  or  service  proposed  would 
not  be,  under  the  circumstances,  a 
proper  incident  to  the  operations  of 
savings  associations  or  would  be 
detrimental  to  the  interests  of  savings 
account  holders.  The  period  for  review 
shall  be  30  calendar  days  after  the  date 
of  receipt  of  such  notice,  in  the  case  of  a 
de  novo  entry,  or  60  calendar  days,  in 
the  case  of  an  acquisition  of  a  going 
concern. 

•  •        •        •        • 

79.  Section  584.2-2  is  amended  by 
revising  the  first  two  sentences  of 
paragraph  (b)  to  read  as  follows: 

'  S84  2-2     Permissibte  bank  holding 
company  activities  of  savings  Brxj  toe" 
holding  companies 

a  •  >  ■  ' 

(b)  Procedures  for  applications. 
Applications  to  commence  any  activity 
prescribed  under  paragraph  (a)  of  this 
section  shall  be  filed  with  the  OTS.  The 
OTS  shall  act  upon  such  application 
pursuant  to  the  guidelines  set  forth  in 
S  518.2  of  this  chapter.  *  *  * 


>:  &64.9    !  Amended! 

b<J  S'jL*:„n  5fi4  y  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

e  584.9     Prohibited  Acts 

(d)  Applications  for  approval. 
Applications  for  an  approval  under 


lyso 


^ .-.  ^^.... '  v..  .-  N..  -0 ;  N'-"^^v  Ap"'  -"  J^^ '  "^"'^ '""  '^^'"'°"°°' 


paragfaph  Icj  ol  this  section  sh-iii 
contain  •  f«ti  ttatemef  of  the  reasons  m 
support  Aereof.  S*ich  apol'catmns  shaU 
be  filed  w)th  the  OTS 

Ud'ed-  March  r.  19^= 

By  the  Off**  oi  TVnf'.  &«perv»ion. 
|ocatl»«i»  L  nechtai. 

P'.?  r>  l>-^t^"f-r  Aasfungton  OpemUons. 
(F-K  Dot  92-aa32  Filed  ♦-t^-^i  ^45  ami 

B1UJ««Q  COO€  t-TK-O^-M 

DEP  ARTWIENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  A<»o«ni$Uation 

2lCFPPart14 

Advisory  CofTMrWtte*,  Clarifying 

Amendment 

AO€NCr  Food  »nd  Dry^  Arfn-riRT ration. 

ACTiOn:  Finat  rJe 

SUmMirr  The  Food  and  Dru? 
Administration  flTiAI  «  amendmR  '^♦• 
s'andmfi  advisory  committeps 
regulations  to  chanRe  ihe  name  of  i^^t 
Radtopfearmaceuticai  Dtjrs  Advisory 
Coaimmee  to  the  Medica;  lrr=agiii«  Urugs 
A  J\  !3ory  CoiTimntee.  and  *o  revise  the 
furxtion  statement  for  ifa'  comm<_'itf 
T^;s  acl'.DD  is  wms  'aKpn  'o  cianfj  and 
rore  accurately  descr-De  -r-p  fynction  of 
this  cofT.iTuftee 

EfFtCTWE  OATl:  Apr;  3.1  1<^'2. 
FO«  FUWTMCR  tNFOm**T10«  CONTACT 
Pnr.na  M.  Corrbs  C"!rT  'tP"- 
MrinasefTCTt  Offjcf  •H.FA-3<^«).  Food 
t,  ■-  '.  D-ig  Administration.  5600  Rshere 
l.ar.e.  Rockville.  MD  20857.  301-443- 

SUPPl.E*t€»rrARY  l»JFO«MAT10*t  FDA  a 


changing  the  name  of  the  committee  and 
revising  its  function  statement  by 
revising  21  CFR  14.100(cM15)(ii). 
Publication  of  this  document 
constitutes  final  action  on  this  change- 
under  the  Administrative  Procedure  Ac; 
(5  U.S.C.  553(bU3)(B)  and  (d)J  and  under 
21  CFR  10.40  (d)  and  (e).  Notice  and 
public  procedure  and  delayed  effective 
date  on  this  regulation  are  unnecessary 
and  not  in  the  pubUc  interest  because 
the  final  rule  is  met^iy  a  darifying 
amendment  to  existing  regulations  and 
when  effective  will  provide  notice  of 
accT'pd  standards. 

Ust  oi  Sv»l»)«ct«  in  21  CFR  Part  14 

Administrative  practice  and 
procedare.  Advisory  committees.  Color 
addiUvea.  Drug».  Radiation  protection. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drags.  21  CFR  pert  14  18 

amended  as  fnllows 

PAfn  14  -PUBLJC  HEARING  BEFORE 
A  PU8t-iC  ADVISORY  CO«AM!TTEE 

1.  1  ne  autnoriiy  citation  for  21  Q  H 
part  14  continues  to  read  as  follows: 

Authority:  Sees.  201-903  of  the  Fwierat 
Food.  Drag,  and  Cosmetic  Ac!  (n  I  S.C-  3r. 
S94);  :n  U.Sa  41-5a  141-148.  46-1.  S79.  S21 
1034;  sees.  1  351.  361  of  the  PuWic  Hoafth 
Sen-nce  Act  (42  U5.C  201.  2B2.  2R41;  sees  2- 
12  of  tfie  Fair  Packa^ng  and  UbeWn«  Act  ( l  > 
U5.C  1451-t4ei);  5U5.C  App  2  28  L-&C 
2112. 

2.  Section  14.100  is  amended  by 
revising  the  beading  for  paragraph 
(c)(15)  and  by  revising  paragraph 
(cKlSKiJ)  to  read  as  follows 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Sur1«e«  ttMng  RectematJon 
and  Enforce»«w» 

30  CFR  Part  914 

Indiana  Regulatory  Proyam; 
RecUunallon  Bond  Pool 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMJ. 

Interior 

action:  Final  rule:  approval  of 

amendment. 


a.-.^o'^^C3^J^  Lha!  f-e  nti-^'^  c:  the 
Radiopharmaceutical  Drags  Advisory 
Coraaattee  and  its  function  has  been 
changed.  Since  '.he  establishment  of  this 
committ«>  ~-  \  iRu?'  3"  1967.  a  number 
of  technic^ai  dt%e:..pr---  •?  in  the  field 
have  occurred.  The  ai,'» :   v  'eels  that  the 
name  "Medical  Imaging  Drags  Advisory 
ComaiitJee"  more  accurately  describes 
the  products  reviewed  by  this 
committee.  The  agency  also  believes 
that  the  function  of  the  committee 
should  also  reflect  the  technological 
developments  that  have  occurred  since 
its  establishment.  In  the  Federal  Register 
of  May  15, 1990  (55  FK  202051,  FUA 
published  a  notice  and  mdicated  that 
the  name  of  the  Radiopharmaceutical 
Drugs  Advisory  Committee  had  been 
changed  to  the  Kiedical  Imagiag  Drugs 
Advisory  Committee  in  the  charter 
renewal  dated  February  28. 199a  In  this 
documer.',  FDA  is  hereby  formally 


§  14.100     i-.i»'  '5*  s'ar^dinfl  advisoO' 


(15i  Medical  Imaging  Drugs  Advisory- 
Committee. 

•        • 

(ii)  Function:  Reviews  and  evaluates 
data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigaUonal  human  drug  products  for 
use  in  diagnostic  and  therapeutic 
procedures  using  radioactive 
pharmaceuticals  and  contrast  media 
used  in  diagnostic  radiology 
•        •        •        • 
Dated.  April  14.  TSOZ. 
Michael  R.  Taylor, 
Deputy  CommiMiotter  for  Polxy 
[FR  Doa  92-fl062  Filed  4-17-92:  8:45  am| 
snuNQ  CODC  na»«Mt 


summary:  OSM  is  announcing  the 
approval,  with  an  exception,  of  a 
proposed  amendment  to  the  Indiana 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Indiana 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amemtnent 
concerns  revision  to  the  Indiana  surface 
mining  statute  to  establish  a  Surface 
Coal  Mine  Reclamation  Bond  Pool-  The 
a  mendment  will  provide  coal  mine 
operators  with  an  alternative  source  of 
reclamation  performance  bonds 
EFFECTIVE  DATE  Apnl  20.  1992. 
FOR  FU#m4CR  WlfOmKVOH  COtfTACT: 
Roger  W.  Calhoun.  Acting  Director, 
Indianapohs  Field  Office.  Office  of 
S'lrface  Mining  Reclamation  and 
Enforcement.  Minton-Capehart  Federal 
Bii^lding,  575  North  Pennsylvania  Street. 
room  301,  Indianapolis,  IN  46204. 
Telephone  (317)  226-6168. 

SUPPtEMICMTARV  IMFORMATtOW: 

1.  Background  on  the  Indiana  ProRnim 
U.  SubmiBsion  of  the  Amendment. 
m.  Directof  8  Finding*. 

IV.  Disposition  of  Comments. 

V.  Director  s  Decision 

VI.  Procedural  Delermmations 

I.  Background  on  the  Indiana  Program 

The  Secretary  of  the  Interior 
conditionally  approved  the  Indiana 
program  effective  July  29. 1982. 
Information  on  the  background  of  the 
Indiana  program,  including  the 
Secretary-8  findings,  the  disposition  ot 
public  comments  and  a  detailed 
eKplanation  of  the  conditions  of 
approval  can  be  found  in  the  July  28. 
1982.  Federal  Register  (47  FR  32107). 
Sub8equ**nt  actions  concerning  the 
conditions  of  approval  and  V^W^J^ 

amendments  are  identified  at  30  CtK 

914  15  and  914.16 

!l  Submission  of  the  Amendment 
O"  March  la  1988  (Administrative 

Record  No.  lND-05591.  the  Indiana 

Department  of  Natural  Resources 

(IDNR)  submitted  to  OSM.  pursuant  to 
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30  CFR  732.17,  a  proposed  State  program 
amendment,  The  provisions  of  the 
amendment  were  included  in  three  laws 
enacted  by  the  1988  Indiana  General 
Assembly:  Senate  Enrolled  Acts  [SFA] 
Nos.  45,  121.  and  231  By  letter  dated 
October  19.  1988.  Indiana  requested  that 
OSM  process  each  of  the  three  laws 
separately  as  individual  program 
amendments  (Administrative  Record 
.\"o.  IND-0611).  By  an  undated  letter 
received  by  OSM  on  May  9,  1989.  the 
IDNR  requested  that  the  self-bonding 
and  the  reclamation  bond  pool 
provisions  of  SEA  231  [PL  110-1988)  be 
processed  separately  as  individual  State 
program  amendments  (Administrative 
Record  No.  IN'D-0643). 

This  notice  pertains  to  section  4  of 
SEA  231  as  amended  (Administrative 
Record  No.  [ND-0559C],  Section  4  of 
SE.'X  231  adds  Indiana  Code  (IC)  13-4,1- 
6.5  as  a  new  chapter  with  the  purpose  of 
establishing  a  Surface  Coal  Mine 
Reclamation  Bond  Pool. 

OSM  announced  receipt  of  the 
proposed  amendment  m  the  May  10. 
1988,  Federal  Register  (53  FR  16560)  and, 
in  the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  its 
adequacy.  The  public  com.ment  period 
ended  June  9,  1988.  There  were  two 
requests  for  a  public  hearing  concerning 
the  May  10, 1988.  submittal,  and  a 
hearing  was  held  on  June  6,  1988. 

OSM  did  not  act  on  the  proposed 
amendment  but.  at  the  State's  request. 
provided  additional  time  for  the 
correction  of  several  flaws  which  would 
have  resulted  in  disapproval.  The  1989 
Indiana  General  Assembly  amended  IC 
13-^.l-«.5  [Pub.  L.  158-1989)  in  an 
attempt  to  correct  these  deficiencies. 
The  1990  and  1991  Indiana  General 
Assembly  also  amended  IC  1.3-4,1-6  5 
for  the  same  reason  (Pub.  L.  103-1990 
and  Pub.  L.  126-1991).  These  revisions  in 
the  amendment  were  submitted  to  OSM 
on  June  4. 1991.  as  part  of  State  program 
amendment  number  91-7 
(.Administrative  Record  .No,  0894).  OSM 
announced  receipt  of  the  revisions  in  the 
July  9,  1991,  Federal  Register  (56  FR 
31093)  and,  in  the  same  notice,  reopened 
the  public  comment  penod.  This  second 
public  comment  period  closed  on  August 
8.  1991.  No  public  comments  were 
received  pertaining  to  the  bond  poo!  and 
no  one  requested  a  public  hearing. 

Chapter  6.5  of  IC  13-4  1  which 
establishes  the  Surface  Coal  Mine 
Reclamation  Bond  Pool  [the  pool)  as  an 
alternative  bonding  system  was 
implemented  by  IDNR  in  October  of 
1988  without  OSM's  consent  or 
approval.  In  a  March  17.  1989.  letter, 
OSM  requested  IDNR  to  suspend  the 
issuance  of  bonds  under  the  pool  until 


the  Director  of  OSM  reached  a  decision 
on  the  proposed  amendment 
(Administrative  Record  No.  LND-0639). 
ID.NR  agreed  not  to  accept  any  new 
participants  in  the  bond  pool;  however. 
the  existing  participants  were  permitted 
to  add  acreage. 

As  of  December  31.  1991.  the  ten 
companies  participating  in  the  pool  held 
43  permits  which  authorized  mining  on 
8,368,8  acres.  The  closing  balance  in  the 
pool  (account  600-B21)  on  December  31, 
1991.  was  S252.624.15.  An  additional 
$1,350,000  was  available  to  be  dedicated 
as  collateral  in  other  State  controlled 
accounts.  The  committee  which 
administers  the  pool  reported 
S18.352.210  45  in  potential  liabiHties  for 
Phase  II  and  III  reclamation.  Since 
October  1988.  there  have  been  no  bond 
forfeitures  by  any  bond  pool 
participants  (Administrative  Record 
Nos.  I.ND-1039  and  1018). 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732,15  and  732.17.  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Indiana  program. 

Section  1  of  Chapter  6.5  defines  the 
word  "com.mittee"  to  mean  the  surface 
coal  mine  reclamation  bond  pool 
comrruttee  established  under  section  11 
of  the  same  chapter.  Section  11  of  the 
proposed  amendment  establishes  a  five- 
member  surface  coal  mine  reclamation 
bond  pool  committee  (the  committee) 
who  are  appointed  by  the  governor  for 
four-year  terms.  Three  members  of  the 
committee  must  represent  a  cross- 
section  of  coal  operators,  one  member 
must  be  a  member  of  the  Indiana 
Natural  Resources  Commission  and  one 
member  must  be  a  representative  of  the 
public  with  a  license  as  a  certified 
public  accountant.  Not  more  than  three 
members  on  the  committee  may  belong 
to  the  same  political  party.  The 
committee  makes  recommendations  to 
the  Director  of  IDNR  on  proposed 
expenditures  from  the  bond  pool  and  all 
new  applications  for  ad.mission. 

Section  517(g)  of  SMCRA  prohibits 
employees  of  a  state  regulatory 
authority  from  performing  any  function 
or  duty  under  SMCRA  if  the  employee 
has  a  direct  or  indirect  fmancial  interest 
in  any  underground  or  surface  coal 
mining  operation(s).  Section  f05.5  of  the 
Federal  rules  defines  "performing  any 
function  or  duty  under  this  Act"  to  mean 
those  derisions  or  actions,  which  if 
performed  or  not  performed  by  an 
employee,  affect  the  programs  under  the 
Act. 

The  committee  acts  in  an  advisory 
capacity  to  the  Director  and  has  no 
decision  making  functions.  OSM, 


therefore,  finds  section  11  and  section  1 
of  the  amendment  to  the  consistent  with 
section  517(g)  of  SMCRA  and  no  less 
effective  than  30  CFR  part  705. 

Section  2  of  chapter  6.5  defines  the 
words  "bond  pool"  to  mean  the  surface 
coal  mine  reclamation  bond  pool 
established  under  section  3  of  the  same 
chapter.  Section  3  states  that  the  surface 
coal  mine  reclamation  bond  pool  is 
established  to  be  used  for  surface  coal 
mine  reclamation  and  shall  be 
administratered  by  IDNR.  Section  509(c) 
of  SMCRA  authorizes  the  Secretary  of 
the  Interior  to  approve  as  part  of  a  State 
or  Federal  program  an  alternative 
system  that  will  achieve  the  objectives 
and  purposes  of  the  bonding  program  as 
set  forth  in  section  509.  The  Director, 
therefore,  finds  that  the  concept  of  a 
bond  pool  as  a  means  to  ensure  the 
completion  of  reclamation  is  consistent 
with  SMCRA. 

Section  4  of  Chapter  6.5  sets  forth 
provisions  governing  who  is  eligible  to 
participate  in  the  pool.  Under  paragraph 
(a),  participation  is  open  to  all  coal 
operators  applying  for  a  permit  who. 
after  May  3, 1978,  have  a  five-year 
history  of  mining  within  Indiana  and 
who:  (1)  Are  not  subject  to  an 
outstanding  cessation  order,  (2)  do  not 
owe  any  civil  penalties  or  fees  collected 
under  SMCRA  or  the  Indiana  permanent 
regulatory  program,  or  have  a  history  of 
delinquency  in  the  payment  of  any  civil 
penalities  or  fees,  and  (3)  have  not  been 
previously  suspended  from  participation 
in  the  pool.  Paragraph  (b)  makes 
participation  in  the  pool  optional  as  to 
each  permit  application,  subject  to  the 
approval  of  the  Director  of  IDNTl  and 
not  effective  until  the  pool  entrance  fee 
is  paid  in  full.  Furthermore,  under 
paragraph  (c).  the  Director  of  IDNR  may 
disapprove  an  application  when  he 
believes  the  applicant  creates 
unreasonable  risk  to  the  pool.  SMCRA 
does  not  restrict  operator  participation 
in  alternative  bonding  systems.  OSM 
believes  that  such  restrictions  on 
participation  serve  to  limit  financial  risk 
and  reward  those  operators  who  have  a 
demonstrated  history  of  compUance. 
The  Director,  therefore,  finds  these 
provisions  to  be  not  inconsistent  with 
the  broad  objectives  ^f  SMCRA  and  the 
Federal  rules. 

Paragraph  (d)  declares  that  nothing  in 
chapter  6,5  (Bond  Pool)  precludes 
compliance  with  chapter  6  (Bonding). 
Chapter  6,  which  was  previously 
approved  as  part  of  the  Indiana  State 
program,  sets  forth  the  requirements 
concerning  the  filing  of  bond,  amount  of 
bond,  liability  period,  execution  of  b.nd. 
adjustment  of  bond,  forfeiture  of  bond 
and  related  topics.  According  to 
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Indidna  »  Decetr>t>er  r,  1991.  lettef  of 
clanficalKM*.  »t>€se  re^o  ire  men  13  w;U 
rv'-^am  ir  effect  ever,  thcxijir  an  operator 
participates  m  the  pooi  (Administrartve 
Rf'-.ord  \o.  L\D-lC/'8,.  Acres  ;n  Uic 
t'l  n.<J  piMM  w;il  be  sur^^ect  to  the  same 
libhi  i;y  penod*  and  retease  procedures 
ds  cfvnventiooHiiy  bonded  acreage. 
ev,ept  that  bofid  pool  participants  will 
be  eiiglb^le  for  the  return  of  all  Phase  1 
reclamation  bord  rather  than  60  percent 
cf  the  to!a'  bond  as  » the  case  ft*  non- 
bond  poo^  p«jrn(  'pants.  This  is 
dctep'.abie  because  Pb^e  1  reclam^ion. 
vsmch  iariudes  backfiUmg.  regradmg 
d-'ci  drdinase  cctfitroi.  wU]  be  bonded 
stiwrately  from  tie  fmal  two  phases  of 
ri^ciamation.  These  final  phases  of 
r'Tlimatioo  Will  be  covered  by  the  bond 
pool.  The  Directof  given  this 
clanficatioo  of  the  meaning  of  I 

paragraph  tdj.  finds  it  to  be  not 
inconsistent  with  SMCRA  and  the 
Federal  refuiations. 

Paragniph  i  e)  of  section  4  stales  that 
t.ne  ciKnmencefl^.errt  of  participation  in 
the  boTKi  poo4  with  respect  to  an 
mdividiiai  perrr.st  constitutes  an 
irrevocabie  cooin.:  iment  to  participate 
in  the  bor.d  p-x-i  as  to  the  permit  for  the 
diiration  of  the  s^-iace  coaJ  mining 
operation  covered  under  the  permit. 
Parasrapo  if,  p'-L-vides  for  the 
participation  of  operators  in  the  bond 
pool  on  the  brtsis  of  a  bond  increment 
area  ander  an  ex-..st;ng  permit.  Operators 
vs'ho  u«e  incre^nenfa!  bonding  are 
subject  to  the  s<ir^:e  irrevocable 
corr.Ti't."-.ent  to  par.x-pate  as  though 
they  were  p*-."Tr;ittmg  the  entire  permit 
area.  There  is  po  direct  Federal 
counterpart  to  these  provisions.  The 
Director  finds  paragraphs  (,e)  and  If)  to 
be  not  incoD6*st£r,t  with  the 
requiremente  of  SMCRA  and  the  Federal 
regulations. 

Section  5  of  chapter  6.5  establishes  a 
or.e-t!Tr  e  $1,000  per  operator  entrance 
fee  to  ne  ftool  which  is  deposited  in  the 
po8t-19^  d^wrHjoned  mine  reclamation 
f-jp.d  a^d  dedicated  as  collateral  for  the 
bond  i>v<A.  This  fee  is  refundable  if  the 
apf  licaiKKi  to  participate  in  the  pool  is 
rejected.  In  scri  tion  to  «i  entrance  fee. 
bond  pooi  pnrtiCipants  must  furnish  a 
separate  *tifp»y  bc-^id  or  a  self-bond  m 
anamocQ'  ^doqu^'e  to  assure 
completion.  Cif  Phase  I  reclamation.  As 
explained  m  a  December  17. 1991,  letter 
fror^.  IDSR  to  the  Director 
(.A.dmimBrratnfe  Record  No  IND-IOIBJ. 
the  reclaraatioo  activities  that  comprise 
Pna-^fc  1  (b-scki'.ii  "i,,  regradmg  and 
draTdge  conlroi)  -re  defined  in  IC  12-4- 
16(0)  and  represent  the  reciamalion 
release  phases  descrbed  in  30  CFK 
BOO  UMcl  Boatlmiii  is  permi3*>ibi€  w- 
increments  that  foU/w  the  increments 


contained  i:>  th*-  .ippfivevl  -itrmit 
application    v\  hii*-  therp  arv  no  direct 
Federal  counterpa-ts  !i>  'b-se  provisions 
the  Director  finds  them  tc  be  not 
inconsistent  with  the  requirenwnts  of 
S.MCRA  and  the  Federal  regulations 

As  previously  stated,  existing 
participants  in  the  bond  pool  a»  of 
December  31. 1991.  held  43  permits 
covenng  aseae  acres.  The  surety  and 
other  separate  bonds  submitted  to  the 
IDNR  by  these  existing  bond  pool 
participants  is  based  upon  60  percent  of 
the  estimated  total  cost  of  reclamation. 
The  Indiana  Coal  Council,  Inc.  has 
testified  that  H  is  generally  recognised 
that  grading.  topsoU  replacement  and 
8tab»lization.  which  are  Phase  I 
activities,  represent  considerably  more 
than  60  percent  of  the  total  cost  of 
reclamation  (Administrative  Record  No 
IND-OSSO?.  The  Director  agrees  with  the 
Coal  Council  and  is  therefore  inchiding 
as  a  required  program  amendment  that 
the  IDNR  recalculate  the  performance 
bonds  by  phase  of  reclamation  for  all 
permits  held  by  existing  bond  pool 
participants.  These  recalculations  must 
be  based  upon  third-party  costs  such  as 
experienced  by  the  State  in  reclaiming 
sites  under  its  abandoned  coal  mine 
reclamation  program  or  its  existing 
program  for  the  reclamation  of  forfeiture 
sites.  This  required  amendment  is 
necessary  in  order  to  bring  existing 
bond  pool  participants  in  compliance 
with  IC  13-4.1-6.5-5(b)  which  states  that 
an  operator  electing  to  participate  in  the 
pool  must  furnish  a  bond  in  an  amount 
adequate  to  ensure  Phase  I  reclamation. 
It  is  also  needed  to  accurately  determine 
the  potential  liabilities  of  the  bond  pool. 

Section  6  of  chapter  6.S  sets  the 
conditions  ander  which  an  operator  may 
be  suspended  from  participation  in  the 
pool.  An  operator  is  suspended  if  the 
operator  fails  to  pay  a  fee  or  civil 
penalty  or  if  the  operator  receives  a 
cessation  order  that  is  not  abated. 
However,  no  adverse  action  is  taken  if 
the  Director  of  IDNR  makes  a  written 
determination  that  mitigating 
circumstances  are  present  that  would 
not  create  unreasonable  risk  to  the  pool 
if  the  operator's  participation  continues 
An  operator  who  is  suspended  must 
cease  ail  surface  mining  operations  until 
a  new  performance  bond  is  furnished. 
When  a  new  performance  bond  has 
been  executed,  the  pool  has  no 
additional  liability  for  reclamation. 
While  there  is  no  direct  Federal 
counterpart  to  this  propoaaL  the  Du-ector 
-     finds  it  to  be  not  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
regulatioas. 

Section  7  of  chapter  B.5  provides  for 
bond  or  other  surety  furnished  by  the 


operator  for  Phase  1  reclanr»ation  to  be 
released  by  the  Director  of  the  IDNR 
when  the  operator  completes  backftUing. 
rpgrading  and  dramajie  control  m 
HC(  ordance  with  the  approved 
recamation  plan.  Section  519(ct  of 
SMCR-\  8»a»es  that  the  n'gutatory 
authority  may  reiease  m  whole  or  m 
part  a  bond  or  deposit  if  the  authority  is 
satisfied  the  rp^iamation  covered  by  the 
bond  or  depos't  or  portion  thereof  has 
been  aci:ompli?>hed  as  required  by  the 
Act.  Reiease  shflll  foitow  a  schedule 
which  allows  for  the  release  of  60 
percent  of  the  bond  or  coll<itera!  for  the 
applicable  ptrmit  area  when  the 
operator  completes  ^rwckfilling 
regrading.  and  drainage  cortrnl  of  a 
bonded  area  m  accordance  with  the 
approved  rer.irtnafion  plan  The 
underlying  assumption  of  th»s  release 
schedule  m  s^^ction  519!c>  is  that  the 
total  bond  represer.tinf?  the  three  phasei 
of  reclamation  is  provided  by  a  single 
surety  or  other  paity  and  that  60  percerif 
of  that  total  is  sufficient  to  complete 
Phase  I  reclamation  These  assumptions 
are  incorrect  when  applied  to 
alternative  bonding  systems  such  as 
proposed  by  Indiana  where  the  source 
of  Phase  I  bond  or  collateral  is  diffferent 
from  the  source  of  Phase  U  and  III  bond 
or  collateral.  Furthermore,  as  previously 
indicated.  60  percent  of  the  total  bond 
may  not  be  sufficient  to  assure 
completion  of  Pt'.ase  I  reclamation  OSM 
believes  that  section  509<ci  of  SMCRA 
authonzes  the  approval  of  an  alternative 
schedule  cf  bond  retease  given  that  the 
alternative  will  achieve  the  objectives 
and  purposes  of  the  bonding  program  as 
set  forth  m  section  509.  Indiana's 
proposal  to  release  all  of  Phase  I  bond 
when  the  operator  completes  all 
reclamation  obligations  included  in 
Phase  I  satisfies  the  obiectives  and 
purposes  of  t^he  bonding  program  which 
is  to  as.sure  the  faithful  performance  of 
all  require nnents  of  the  Act  and  the 
permit.  The  Director,  therefore,  finds 
section  7  to  be  not  inconsistent  with 
SMCRA  and  the  Federal  rules 

Section  8  of  the  proposed  amendment 
establishes  fees  for  participants  m  the 
bond  poii!.  Paragraph  (a)  of  section  & 
requires  operators  to  pay  into  the  p<x)l 
an  initial,  one-time  fee  of  $25  per  bonded 
acre  for  all  land  covered  by  the  pool. 
Paragraph  \h\  requires  the  operator  to 
pay  annually  into  the  pool  ten  dollars 
per  acre  after  the  self-bond  or  other 
separate  surety  which  the  operator 
furnished  to  cover  Phase  I  reclamation  is 
released.  After  Phase  H  is  released. 
paragraph  (cl  reqaires  thai  the  annual 
fee  be  reduced  to  five  do41ars  per  acre 
per  i  eur  for  a  period  of  three  years  ar»d 
thereafter  be  increased  to  ten  dollars  per 
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acre  per  year  until  final  bond  rrlease  is 
approved. 

SMCRA  and  the  Federal  rules  do  not 
specify  a  fee  structure  for  alternative 
bonding  systems.  However,  section 
509(c)  of  SMCRA  and  the  Federal  rules 
at  30  CFT^  800.11(e)  do  require  such 
alternative  bonding  systems  to  have 
available  sufficient  money  to  complete 
the  reclamation  plan  for  any  areas 
which  may  be  in  default  at  any  time  and 
to  provide  a  substantial  economic 
incentive  for  the  permittee  to  comply 
with  all  the  reclamation  provisions. 
OSM  interprets  section  509(c)  and  30 
CP'R  800  nip)  as  requulng  suffinent 
money  to  be  available  to  complete 
reclamation  under  a  worst  case  scenario 
which  reflects  historic  default  rates  and 
the  concentration  of  nsk  amonp 
participants  in  alternative  bonding 
systems.  In  the  case  of  bond  pools,  this 
means  that  the  total  assets  of  the  pool 
need  not  equal  the  total  potential 
liabilities  in  order  for  the  pool  io  be 
found  not  inconsistent  with  SMCRA  wnd 
the  Federal  rules. 

OSM  analyzed  the  financial  solvency 
of  the  pool  based  on  the  provisions  of 
SEA  231  as  amended  and  supplemental 
information  submitted  by  IDNR  and  by 
the  Chairman  of  the  Indian  Bond  Pool 
Committee.  In  addition,  mf-etinys 
concemmg  the  subject  of  financial 
sohency  were  held  betvs'een  the  ID\R. 
the  Indiana  Bond  Pool  Committee  and 
OSM  on  April  3.  1989,  [une  8,  1989, 
September  21,  1989,  and  October  24, 
1989,  As  a  result,  Indiana  amended  !C 
13-4  1-6-8  to  dedicate  a  minimum  of 
S5O0,0O0  within  the  existing  post-1977 
abandoned  mine  land  reclamation  fund 
as  bond  pool  collateral.  On  December 
17.  Ih.t91,  monies  m  the  fund  (Si  350.000) 
which  could  be  dedicated  as  bond  pool 
collateral  greatly  exceeded  the  minimum 
$500,000  required  by  Indiana  law. 

The  post-1977  abandoned  mine  land 
reclamation  fund  (account  number  345- 
300)  may  be  used  for  the  restoration  of 
lands  not  otherwise  eligible  for  Federal 
funding  on  which  there  has  been  surface 
mining  activity  after  August  3, 1977.  The 
minimum  $500,000  dedicated  for  bond 
pool  collateral  mav  not  be  used  for  the 
restoration  of  other  eligible  lands.  This 
dedicated  money  is  denved  from  annual 
operator  fees  which  are  no  longer 
assessed  and  civil  penalties.  Bond 
forfeiture  monies  are  retained  under  a 
separate  revenue  code  within  the  fund 
and  used  solely  for  the  purpose  of 
reclaiming  the  forfeiture  sites  to  which 
the  bonds  apply.  The  State  treasurer 
must  invest  money  in  the  fund  not 
needed  for  current  obligations  in  the 
same  manner  as  other  public  funds  are 
invested.  Interest  that  accrues  from 


these  investments  must  be  deposited  in 
the  fund.  Money  in  the  fund  at  the  end  of 
each  fiscal  year  is  retained  and  does  not 
revert  to  the  state  general  fund.  While 
there  is  no  Federal  counterpart  to  the 
post-1977  abandoned  mine  land 
reclamation  fund,  the  Director  fmas  that 
the  dedication  of  monies  within  the  fund 
as  collateral  for  the  bond  pool  is  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations. 

Based  upon  data  a\ailabie  on  June  30, 
1991.  OSM  evaluated  the  pool,  taking 
into  consideration  the  mmtmum  $500,000 
m  collateral  and  the  proposed  fee 
structure  for  bond  pool  participants 
(Admnnistrative  Record  No.  IM>-0998). 
The  annual  revenues  generated  by  the 
pool  on  a  per  acre  basis  were  compared 
vMth  the  liabilities  attributable  to  the 
pool  for  a  projected  four-year  period.  It 
was  assumed  that  under  a  worst  case 
scenario,  one  bond  poo!  participant 
would  go  into  default  during  the  first 
year  of  the  pool  s  operation  and  that  a 
2  5  percent  default  rate  would  be 
experienced  thereafter.  OSM  concluded 
that,  given  these  and  other  assumptions, 
the  pool  would  be  solvent  during  the 
first  three  years  of  operation;  however, 
during  the  fourth  year,  funds  in  the  pool 
and  those  available  as  collateral  would 
not  be  sufficient  to  cover  expenses. 
Thus,  the  poo!  is  solvent  in  the  short  run 
(1-3  years)  but  may  not  be  financially 
stable  over  a  longer  period.  For  this 
reason,  the  Director  of  OSM  on 
September  30,  1991,  entered  info  a 
cooperative  agreement  with  the  IDNT?  to 
fund  a  study  to  be  conducted  by  a  third 
party  experienced  m  financial  analyses 
for  the  specific  purpose  of  determining 
whether  Indiana's  bond  pool  will  be 
solvent  in  the  long  run  and  if  not,  to 
provide  recommendations  to  assure  its 
solvency.  The  study,  which  is  estimated 
to  cost  $25,000,  is  to  be  completed  by 
June  30, 1992.  The  director  is,  therefore, 
fmding  paragraphs  (a),  (b)  and  (c)  of 
section  8  to  be  not  inconsistent  with 
section  509(c)  of  SMCRA  and  30  CFR 
800.11(e).  However,  the  completion  of 
the  actuarial  study  and  the  adoption  by 
IDNR  of  any  forthcoming 
recommendations  with  regard  to 
participant  fees  and  other  matters  that 
would  affect  the  long-term  financial 
solvency  of  the  pool  is  required.  During 
the  interim  period,  the  State  is  free  to 
add  new  members  to  the  bond  pool  and 
to  mere  rise  the  acreage  covered. 

Under  paragraph  (d)  of  section  8, 
payments  into  the  pool  shall  be 
suspended  provided  that  the  operator 
has  made  payments  for  at  least  five 
years  and  the  pool  is  in  good  financial 
condition.  TTiis  suspension  of  payments 
removes  most  financial  incentive  for  the 


operator  to  achieve  final  bond  release 
hrrausp  there  is  no  cost  associated  with 
jT-peiualK  holding  iand  in  a  condition 
that  IS  less  than  compiele  reclamation. 
Section  503(c)  of  SMCRA  and  the 
Federal  rules  at  SO  CFR  800.11(e)  require 
any  alternative  bonding  system  to 
provide  substantial  economic  Incentive 
for  the  operator  to  comply  with  all 
reclamation  provisions,  one  of  which  is 
the  completion  of  reclamation  and  final 
release  of  performance  bond.  For  this 
reason,  the  Director  finds  that  paragraph 
(d)  of  section  8  is  less  stringent  than  the 
minimum  requirements  of  section  509(c) 
of  SMCRA  and  less  effective  than  the 
Secretary's  rules  at  30  CFR  800.11(e).  IC 
13-4.1-«.5-e(d)  is  therefore  not 
approved. 

Section  0  of  the  proposed  amendment 
provides  for  the  expenditure  of  monies 
from  the  fund  when  other  available 
funds  furnished  to  cover  Phase  I 
reclamation  have  been  exhausted. 
Money  in  the  fund  is  available  for  the 
completion  of  reclamation  necessary  to 
achieve  only  Phase  11  and  Phase  III  bond 
release  according  to  the  approved 
reclamation  plan.  Section  509(a)  of 
SMCRA  requires  the  amount  of  the  bond 
to  be  sufficient  to  assure  the  completion 
of  the  reclamation  plan  if  the  work  has 
to  be  performed  by  the  regulatory 
authority  in  the  event  of  forfeiture. 
Under  section  9  of  the  proposed 
amendment,  monies  are  available  to 
achieve  the  approved  post-mining  land 
use  described  in  the  reclamation  plan. 
The  Director  finds  that  section  9  of  the 
amendment  is  no  less  effective  than  the 
Federal  rules  and  is  not  inconsistent 
with  SMCRA. 

Section  10  of  the  proposed 
amendment  addresses  the  forfeiture  of 
bonds  and  hability  of  pool  participants 
to  reclaim  areas  disturbed  by  other 
operators  in  the  pool.  Paragraph  (a)  of 
section  10  subjects  bond  pool 
participants  to  the  same  rules  of 
forfeiture  as  non-pool  participants.  The 
director  of  IDNR  is  also  authorized  by 
statute  to  file  a  civil  action  for  injunctive 
or  other  relief  in  any  court  having 
jurisdiction  to  compel  the  permittee  to 
perform  reclamation  work  in  full 
compliance  with  the  Indiana  regulatory 
program  and  approved  permit  plans.  The 
director  may  also  file  an  action  in  any 
court  having  jurisdiction  against  the 
permittee  to  recover  money  expended 
by  the  pool  to  accomplish  reclamation. 
In  action  to  recover  these  costs,  the 
defendant  may  not  relitigate  the  facts 
giving  rise  to  the  forfeiture  or  claim  that 
the  forfeiture  was  improper. 
Furthermore,  as  stated  in  paragraph  (b). 
a  proceeding  by  the  director  under 
section  10  does  not  constitute  a  waiver 
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by  the  director  to  proceed  under  other 
provisions  of  article  13  in  the  Indiana 
Code.  While  the^e  is  no  direct  Federal 
counterpart  to  thf  se  provisions,  the 
director  finds  thjrm  to  be  not 
inconsistent  wfth  the  requirements  of 
5MCRA  and  the  Federal  regulations. 

Paragraph  (c)  of  section  10  limits  die 
liability  of  participants  in  the  bond  pool 
for  reclamation  of  areas  disturbed  by 
other  operators  to  fees  paid  into  the 
pool.  This  paragraph  also  does  not  have 
a  Federal  conterpart.  The  Director, 
however,  finds  this  provision  to  limit  the 
liability  of  pool  participants  to  be  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations. 

I\'  Disposition  of  Comments 

OSM  solicited  public  comment  and 
provided  opportunity  for  a  public 
hearing  on  the  proposed  amendment. 
The  Indiana  Coal  Council,  Inc.  (ICC) 
submitted  comments  during  the  public 
comment  period  which  closed  on  June  9, 
1988  (Administrative  Record  No.  IND- 
0590).  No  other  comments  pertaining  to 
SE,A  231  were  received  by  mail  or 
presented  during  the  hearing  which  was 
held  on  June  6, 198a 

The  ICC  expressed  support  for  SEA 
231.  They  considered  it  an  innovative, 
well-balanced  and  sensible  piece  of 
legislation  and  provided  specific 
comments  on  the  reclamation  bond  pool 
provisions. 

The  ICC  believes  the  pool  contains 
certain  safeguards  that  minimize  the  risk 
of  default.  The  ICC  pointed  out  that 
membership  in  the  pool  is  limited  to 
responsible  coal  producers  with  litde  or 
no  likelihood  of  bond  forfeiture.  To 
emphasize  this  point,  the  ICC  stated  that 
under  the  Indiana  permanent  program 
and  for  more  than  ten  years  under  the 
prior  State  law,  no  coal  operator 
meeting  the  standards  for  participation 
in  the  pool  has  ever  forfeited 
reclamation  bond  in  Indiana.  No 
supporting  documentation  was 
provided. 

OSM  recognizes  that  participation  in 
the  pool  is  limited  to  those  operators 
who,  after  May  3. 1978.  have  a  five-year 
history  of  mining  in  Indiana  and  who  are 
not  subject  to  an  outstanding  cessation 
order  and  do  not  owe  any  fees  required 
vmder  the  fund,  the  Indiana  state 
program  or  SMCRA.  OSM  agrees  with 
the  ICC  that  such  restrictions  on 
participation  in  the  pool  serve  to. 
minimize  the  risk  of  default. 

The  ICC  believes  that  by  requiring 
Phase  I  reclamation  to  be  covered  by 
conventional  surety,  collateral,  or  self- 
bond,  the  pool  contains  a  safeguard 
against  excessive  claims.  OSM  agrees 
that  non-pool  coverage  of  Phase  I 
reclamation  will  offset  demands  upon 


the  pool.  However,  the  extent  of  non- 
pool  coverage  is  limited  to  the  face 
amount  of  the  surety  instrument.  If  this 
amount  is  insufficient  to  complete 
reclamation  or  if  the  non-pool  source  of 
coverage  is  in  default,  the  pool  as 
originally  proposed  on  March  18. 1988. 
would  have  been  required  to  make  up 
the  shortfall.  Section  9  of  the  IC  13-4.1- 
6.5  as  amended  corrects  this  problem  by 
requiring  a  separate  surety  instrument  in 
an  amount  sufficient  to  complete  Phase  I 
reclamation  and  by  specifying  that 
money  in  the  pool  is  available  oidy  for 
completion  of  reclamation  necessary  to 
achieve  Phase  II  and  Phase  III  bond 
release.  Thus,  the  pools  exposure  is 
limited  to  the  final  two  phases  of  bond 
release. 

OSM  does  not  accept  ICC's  comment 
that  previous  bond  forfeitures  in  Indiana 
have  occurred  prior  to  grading  release 
and  are  not  indicative  of  the  exposure  of 
the  fund.  The  IDNR  revoked  seven 
permits  involving  approximately  464 
acres  during  1987  and  1988 
(Administrative  Record  No.  IND-0645). 
About  half  of  this  acreage  was 
backfilled  and  graded  at  the  time  of 
revocation.  Therefore.  OSM  believes  it 
reasonable  to  assume  that  forfeiture  if  it 
occurs  will  happen  both  prior  to  and 
following  grading  release. 

The  ICC  also  argued  that  because  the 
pool  is  voluntary  it  involves  variable 
factors  which  cannot  be  accurately 
quantified  in  advance.  OSM  agrees  that 
it  is  not  possible  to  predict  with 
certainty  such  things  as  the  number  of 
acres  included  in  the  pool  or  the  rate  of 
forfeiture.  However,  reasonable 
estimates  can  be  developed  and  the 
overall  financial  soundness  of  the  pool 
can  be  determined.  SMCRA  and  the 
Federal  regulations  require  this  before 
the  approval  of  alternative  bonding 
systems. 

Members  of  the  Indiana  Bond  Pool 
Committee  and  pool  participants  urged 
OSM  to  approve  the  amendment.  OSM 
acknowledges  the  concern  of  commJttee 
members  and  pool  participants  and  is 
appreciative  of  their  efforts  to  establish 
a  reclamation  bond  pool  that  satisfies 
the  requirements  of  SMCRA. 

V.  Director's  Decision 

Based  upon  the  above  findings,  the 
Director  is  approving,  with  an  exception, 
the  amendment  presented  in  SEA  No. 
231  as  submitted  on  March  18, 1988,  and 
modified  on  Ocfober  18, 1989.  and  June 
4. 1991.  The  Director  has  determined 
that  the  amendment,  with  the  exception 
of  proposed  IC  13-4.1-6.5-8(d),  is  no  less 
stringent  than  SMCRA  and  consistent 
with  regulations  issued  by  the  Secretary 
of  Interior.  The  Director  has  also 
determined  that  it  is  necessary  to 


require  Indiana  by  June  30,  1992.  to 
complete  an  actuarial  study  of  the  bond 
pool  and  to  recalculate  the  performance 
bonds  of  all  existing  bond  pool 
members.  The  Federal  regulations  at  30 
CFR  914  codifying  decisions  concerning 
the  Indiana  program  are  being  amended 
to  implement  this  decision. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  mav  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similariy. 
30  CFR  732.17(8)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  revie-.v  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  cperationa! 
until  approved  by  OSM  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approve  State 
programs.  In  the  oversight  of  the  Indiana 
program,  the  Director  wiil  recognize 
only  the  statutes,  regulations  and  other 
materials  approved  by  him,  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  will  require  the  enforcement  by 
Indiana  of  only  such  provisions. 

VI.  Procedural  Determinations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  '02(d)  of  SMCRA.  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12.  1984.  the  Office  of 
Management  and  Budget  (OME)  granted 
OSM  an  exemption  from  section  3.  4.  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impart  analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  e/ segr).  This  rule  will  not 
,     impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State 

Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  section  2  of  E,0. 
12778  (56  FR  55195.  October  25. 1991)  on 
Civil  Justice  Reform  The  Department  of 
the  Interior  his  determined  that,  to  the 
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extend  allowed  by  law,  the  regulation 
meets  the  applicable  standards  of 
section  2(a)  and  2(b]  of  E.O  12~r8. 
Under  SMCRA  section  405  and  30  CFR 
884  and  section  503(a)  and  30  CFR  732  15 
and  732.17(h)(10),  the  agency  dt'cision  on 
State  program  submittals  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCR.'\  and 
the  Federal  regulations.  The  only 
decision  allowed  under  the  law  is 
approval,  disapproval  or  condit-onai 
approval  of  State  program  amendments 

Paperv^ork  Reduction  Act 

This  rule  does  not  contain  information 
coliection  requirements  that  require 
approval  by  the  Office  of  Managempnt 
and  Budget  under  44  US.C.  3507, 

List  of  Subjects  In  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  March  17  1992 

Jeffrey  D.  Jarrett. 

Mtmg  Assistant  Director.  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 


PART  914— INDIANA 

1.  The  authority  citation  for  p.-.-t  914 
continues  to  read  as  follows. 

Authority:  30  U.S.C.  1201  et  seg. 

2.  Section  914.15  is  amended  by 
adding  a  new  paragraph  (11]  to  read  as 
follows; 

§914.15    Approval  of  regulatory  pr oaram 
amendment. 


(11)  The  following  amendment 
submitted  to  OSM  on  March  18.  1988, 
and  modified  on  October  18,  1989.  and 
June  4, 1991.  is  approved,  except  as 
noted  herein,  effective  Apnl  20.  1992 
The  approved  amendment  consists  of 
the  following  revisions  to  the  Indiana 
regulations; 

IC  13-4.1-6.5— Establishment  of  the  surface 
coal  mine  reclamation  bond  pool  with 
the  exception  of  IC  13-4  l-6.5-6idj  which 
pertains  to  the  suspension  of  a.rnual 
acreage  fees  for  bond  pool  partinpants 


iC  l.V-4. 1-6-8 — Dedication  of  a  mir.,'n,.T,  ■'■' 
$.SOO.0O0  withm  the  pHistig-'  ai.hr.dt-nt-d 
mine  reclamation  fund  as  collateral  for 
the  surface  coai  rrnne  reclamation  bond 

[KKil, 

3.  Seclion  914  16  is  amended  bv 
adding  a  new  paragraph  [hj  to  read  as 

follows, 

§814.16    R*<julr«l  program  amendment* 

(h;  By  lune  3n,  1992,  Indiana  shall 
complete 

(1)  .\n  actuar.al  stucy  of  the  surface 
coal  mine  reclamation  bond  pool  as  set 
forth  in  OSM  and  IDNR  Cooperative 
Agreement  GR  193184.  and  shall  initiate 
action  to  implement  any  forthcoming 
recommendations  on  participant  fees 
and  other  matters  affecting  the  long- 
term  solvency  of  the  pool. 

(2)  The  recalculation  of  performance 
bonds  for  all  existing  bond  pool 
members  and.  if  indicated,  require  the 
submission  of  additiona;  Ph^se  I 
performance  bond 

.'(■R  Doc,  92-8990  Fiied  4-17-^2,  8:45  am) 
BILLING  CODE  43H)-0S-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certlflcattont  and  Exemptions  Under 
the  IntematlonaJ  RegulatJont  for 
Preventing  CoHlaiona  at  Sea,  1972; 
Amendment 

agency:  Depart.ment  of  the  Navy.  DOD. 
ACnoir  Final  Rule. 

summary:  The  Department  of  the  Navy 

IS  amending  its  certifications  and 
exemptions  under  the  Internatvinh 
Regulations  for  Preventing  Culhs.ons  at 
Sea,  1972  (72  COLREGS),  to  reOect  that 
the  judge  Advocate  Genera!  of  the  Navy 
has  determined  that  USS  GEORGE 
W.'\SHINGTON  (CVN  73)  is  a  ve«isel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  canru>l 
comply  fully  with  certain  provisions  as  a 
naval  aircraft  earner.  The  intended 
effect  of  this  rule  is  to  warn  manners  in 
watei-s  where  72  COLREGS  apply. 
EFFlcnvE  DATE:  Mart.h  30  19<12, 
FOR  FURTHER  INFORMATION  CONTACT: 
Captdin  R.R.  Rossi,  I.^GC,  U.S.  Navy. 


.Xdmiralty  Counsel,  Office  of  the  judge 
Advocate  General.  Navy  Department. 
200  Stovali  Street.  Alexandria.  VA 
22332-2400  Telephone  number  (703) 

32.'v-'J-4-l 

»UPI>L£MENTAR¥  INrOBMATiON    FhlTSUant 

ii.  tt-e  dut.*-.ur,ty  granltO  in  3j  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  GEORGE  WASHINGTON  (CVN 
73)  is  a  vessel  of  the  Navy  which,  due  to 
its  special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS. 
Rule  21(a).  pertaining  to  the  location  of 
the  masthead  lights  over  the  fore  and  aft 
centerline  of  the  ship:  Annex  I  section 
3(a),  pertaining  to  the  location  of  the 
forward  masthead  light  in  the  forward 
quarter  of  the  ship;  Annex  I,  section  2(g). 
pertaining  to  the  distance  of  the 
sidelights  above  the  hull  without 
interfering  with  its  special  function  as  a 
Navy  ship.  The  Secretary  of  the  Navy 
has  also  certified  that  the 
aforementioned  lights  are  located  in 
closest  possible  comphance  with  the 
applicable  72  COLREGS  requirements. 
Moreover,  it  has  bren  drtprmined,  in 
accordance  with  32  GM'  ;..,-^^  .!96and 
701.  that  pubhcation    '   h  s  h'  •  ndment 
for  public  comment  j  ■   >f  i,  Hjjption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
bassed  on  technical  findings  that  the 
placement  of  lights  on  this  ship  in  a 
manner  differently  fmm  that  prescribed 
herein  will  adver'ti^  affect  the  vessel's 
ability  t'^  perfcnT,  -'^  -t  .';».,„_  r  mctions. 

List  of  SiibjecU  in  32  Q  K  Part  706 

Marine  Safety.  Navigation  (Water), 
and  Vessels. 

FART  ^os-H  amended; 

Accordingly.  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

AothTrn-  ■>■'  !'S.C.  1605. 


J  706.2     iAmerKJ«cli 
1.  Table  Iv^       ;  § 
adding  the  folli  w    iw 
list  of  vessels  thercii 
certifications  issued  by  the  Secretary  of 
the  Navy: 


:   .<i  amended  by 

v\  sf  i;  to  the 
mdicaie  the 
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1          ■ 

Table  Two 

Vessel 

HumbO' 

Masthead 

distance  to 

stt)do«keel 

nmeters: 

R«jt«  21(a). 

Forward 

anchor  light, 
distance 

below  flight 
dec*  in 

meters:  Part 

2(k),  Annex 
1. 

Forward 
anctxxligM. 
fnj«nbero«; 
Rule  3O<a)0) 

AFT  anchor 

SBht. 

distarKe 

below  flight 

deck  in 

meters: 

Rule  21(e). 

Rule 

WaMii) 

AFT  anchor 

light 
number  of 

Rule 
30(a)(li) 

SKte  lights. 
Side  lights,       distance 
distance       fonnfard  of 

below           forwart 

flight  deci<       masthead 

in  meters          ligf^  m 

Part  2(g),         meters 

Annex  1.     ;    Part  3(bi 

,    Anne»  1 

Side-lights, 
distance 
intioard  0* 
ship  8  Sld«»9 
tn  meters 
Part  3(b) 
Annen  i 

QEOR6E  WASHINGTON 

CVN73 

30.0 



06  L 

;  Table  Five  of  S  706.2  is  amended  by 
Hdding  the  following  Navy  ship  to  the 


list  of  vessels  therein  to  indicate  the 


Vessel 


-SS  3E0- 


AA3HINGT0N.. 


Number 


CVff73 


certifications  issued  by  the  Secretary'  of 
the  Na\7; 


Mas'ieaa 

ligrts  not 

over  all 

Ot^ef  lights 

a"d 

oosioc- 

tiors    Ainet 

I,  sec  2i': 


fcywara 
mastfiead 

light  not  m 
forward 
Quarter  of 
ship   Annex 
i  sec  3(a) 


After 
masthead 

light  less 
mar  ^ 

SiTip  S 

length  aft  o* 

forward 

mastt>ead 

ttght  Annex 

I.  sec  (3)(a) 


Percentage 

honzootai 

separation 

attained 


Dated:  March  30. 1992. 

ApDroved: 
I  E  Gordon. 
Rear  Admiral.  JACC.  U.S.  Navy:  fudge 
Ad^^ocate  General. 
(FR  Doc.  92-9052  Filed  4-17-92:  8:45  am] 

Bi'^iNQ  CO0€  -it'O-O'-M 


UMI 


32  CFR  Part  706 

Certi-fications  and  Exemptiona  Under 
ttie  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 
Amendment 

agency:  Deparment  of  the  Na\7.  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 

s  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS).  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  Large  Harbor  Tug  YTB 
"5"  to  be  a  vessel  of  the  Navy  *vhich. 
d..e  tj  Its  special  construction  and 
p--pose.  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
f^..nctions  as  a  naval  vessel.  The 
irtended  effect  of  this  rule  is  to  warn 
manners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  Mirch  30.  1992 
FO«  FURTHER  INFORMATION  CONTACT. 

Cflp-d;r.  RR  Rossi  jAGC,  U.S.  Navy. 


Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General.  Navy  Department, 
200  Stovall  Street,  Alexandria.  VA 
22332-2400,  Telephone  number:  (703) 

32'>-9^44 

suPPLEMENTABr  (NFOHMATiOM:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605.  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
Large  Harbor  Tug  YTB  757  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  carmot 
comply  fully  with  72  COLREGS:  Rule 
21(c),  pertaining  to  the  location  of  the 
sternlight;  Rule  24(c).  pertaining  to  the 
towing  lights  displayed  by  power  driven 
vessels  when  pushing  ahead  or  towing 
alongside;  Rule  27{b)(i).  pertaining  to  the 
lights  displayed  by  vessels  restricted  in 
their  ability  to  maneuver  Annex  I, 
section  2(a)(i),  pertaining  to  the  height 
above  the  hull  of  the  masthead  light:  and 
Annex  L  section  3(b),  pertaining  to  the 
placement  of  the  sidelights,  without 
interfering  with  its  special  function  as  a 
naval  vessel.  YTB  757  is  a  tug  of  special 
construction  and  fimctions.  It  performs 
towing  services  for  naval  vessels.  The 
mast  of  this  tug  is  hinged  and  is  lowered 
only  when  actually  engaged  in  towing 
alongside  or  pushing  ships  having 
radically  flared  bows  or  sponsoned 
sides  and  stems.  When  the  mast  is  in 


the  lowered  position,  the  masthead 
lights,  and  task  lights  mounted  on  this 
mast,  cannot  be  displayed.  During  such 
operations  only  the  pilot  house  top- 
mounted  auxiliary  masthead  light, 
sidelights,  and  sternlight  will  be 
exhibited.  The  Judge  Advocate  General 
of  the  Na\-y  has  also  certified  that  the 
aforementioned  lights  are  located  in 
closest  possible  com.pliance  with  the 
applicable  72  COLREGS  requirements. 
Moreover,  it  has  been  determined,  in 
dCLordance  with  32  CFT?  parts  296  and 
701.  that  publication  of  this  amendmeni 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary-  to  public  interest  since  it  is 
based  on  technical  findings  thnt  the 
placement  of  lights  on  this  vessel  in  a 
mariner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  mi!itar>'  functions. 

List  of  Subjects  in  32  CFTi  Part  706 

Marine  Safety,  Navigation  (Water), 
and  Vessels. 

PART  706-4 AMENDED! 

.Accordingly,  32  CFR  part  "06  is 
amended  as  follows: 

1.  The  authonty  citation  for  32  Q-R 
part  706  continues  to  read 

Authority:  33  L  S  C.  1605. 

§706  2    (Amended! 

2.  Table  Three  of  §  706.2  is  amended 
by  adding  the  following  vessel 
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Vessot 


OSHKOSH 


Number 


YTB757 


Masthead 

i»g»ii  arc  o( 
vs<b<lity  ruW 

?MA1 


S«}e  Itgfits 

arc  o< 
vtsibtlity  rute 

21(B) 


Steri  lKJ^t9 

visiUltty  rate 
2UC) 


SK)e  lights 

Astance 

ir>t>">afd  0' 
SMit  SKJeS 

sectior.  3(1;, 


Ste^^  ugMts 

*si,afK:* 

tcKwa/O  ::y 

<i,!4cjirT.  ff 

■■^Kpl-fK?-  ';j*f 

i70 


13.30 


Fcfwvd 
anchor 


«i*'wt    "■■' 

to 

forward 

Hpf/    ..r 

Anrwx  I 


2W 


3.  Paragraph  14.  Table  Four  of  §  706,2 
IS  amended  by  adding  the  following 
vessel; 


Vessel  number 


Distance  tn 
meters  o< 

aux 

masttiead 

NgM  bekrti 

mwnmum 

reqmred 

heigfrl 

Annex  1 

§  2(a)(i) 


3.40 


Dated;  March  ,30, 1992. 
|.E.  Gordon, 

Rear  Admiral.  J  A  GC.  U.S.  Navy,  fudge  ■• 

Advocate  General. 
[FR  Doc.  92-9053  Filed  4-17-92;  8:45  am] 

BIU.IMO  COOE  3ai(M>1-M 

POSTAL  SERVICE 

39CFRPart  111 

Matter  Eligible  for  Second-Class  Rates 

agency:  Postal  Ser\'ice. 
action:  Final  rule. 

SUMMARY:  Provisions  are  added  fo 

Domestic  Mail  Manual  section  429.1  to 
provide  further  guidance  on  what  may 
be  mailed  at  the  second-ciass  rates  of 
postage. 

EFFECTIVE  DATE:  .^pnl  20.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leo  F.  Raymond,  (202)  268-5199. 
SUPPLEMENTARY  INFORMATION: 
Enclosures  and  supplements  to 
authorized  second-class  publications 
may  be  mailed  at  the  second-class  rates 
of  postage  as  prescribed  by  the  Postal 
Service.  Domestic  Mail  Classification 
Schedule  200.013.  The  Domestic  Mail 
Manual  (DMM)  sets  forth  detailed 
provisions  on  permissible  supplements, 
see  DMM  429.11.  Among  these 
provisions  are  rules  specifying  the 
minimum  amount  of  nonadvertising 
matter  in  loose  supplements  to  bound 
publications,  and  that  independent 
publications,  products  and  product 
samples,  other  publications  of  the 


publisher,  and  other  material  not  added 
to  complete  the  second-ciass  publication 
or  which  is  otherwise  ineligible  for 
second-class  rates,  may  not  qualify  as 
supplements.  DMM  429. n2f  and 
429.113c.  Postal  regulations  also  state 
that  a  minor  portion  of  each  copy  of  an 
issue  of  a  second-class  publication  may 
consist  of  novelty  pages  prepared 
specifically  for  and  intended  as  integral 
pages  of  that  second-class  publication. 
DMM  429.151.  The  Postal  Ser\-ice  has 
applied  these,  and  other  rules,  in  mail 
classification  decisions  concerning  what 
materia!  may  be  mailed  at  the  second- 
class  rates. 

After  review  of  some  mailers' 
practices,  the  Postal  Service  has 
determined  to  amend  its  regulations  to 
provide  more  explicit  guidance  to 
mailers  concerning  eligibility  for  second- 
class  rates.  Each  of  these  amendments  is 
consistent  with  the  standards  long  used 
in  issuing  classification  decisions.  7"he 
amendment  to  DMM  429.113  makes  it 
clear  that  miscellaneous  independent 
printed  sheets  may  not  be  grouped 
together,  by  an  envelope,  wrapper,  or 
other  means,  and  offered  as  a  single 
supplement.  Instead,  each  such  sheet  is 
considered  a  distinct  item  and  treated 
accordingly  for  classification  purposes. 
The  amendment  to  DMM  429.113c 
provides  that  the  requirement  that 
supplements  contain  at  least  25  percent 
nonadvertising  matter  is  applied 
individually  to  each  supplement  offered 
for  entry  with  a  second-class  publication 
and  that  this  percentage  is  to  be 
determined  in  the  same  manner  used  by 
the  publisher  to  compute  the  pen  t>r.tii.!f 
of  advertising  and  nonadvertis.ng  "ih!!*- 
m  the  host  second-class  publication 
under  DMM  461.2  Finally,  to  confinn 
that  printed  material  otherwise  not 
qualified  for  second-class  rates  may  not 
be  "tipped-on"  or  otherwise  affixed  to 
the  outside  of  a  second-ciass 
publication,  the  amendment  to  DMM 
429  151  states  that  printed  sheets, 
including  envelopes,  affixed  in  any 
manner  to  the  outside  of  the  front  or 
back  cover  of  a  second-class  publication 
are  not  integral  pages  of  that 


publication,  and  therefore  may  not  be 
considered  novelty  pages. 

Further,  the  Postal  Service  has 
determined  that  these  amendments 
should  be  effective  immediately.  As 
expidiriru  ,i!>("kp  the  revisions  are 
( (insisttnt  with  the  ctirrent  regulations 
and  their  application  in  mail 
classification  decisions.  Thus,  there  is 
no  need  for  delay  in  implementabon  as 
there  could  be  for  amendments  requiring 
custi  mt  ;s  t(     hange  their  mailing 
practices.  Moreover,  by  providing  more 
explicit  guidance  concerning  existing 
rules,  the  new  amendments  should 
facilitate  customers'  use  of  the  postal 
system.  Accordingly,  although  exempt 
from  the  notice  and  comment  provisions 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553  (b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  has  determined  that,  if 
the  Postal  Service  were  not  exempt  from 
the  provisions  of  the  Administrative 
Procedure  Act,  notice  and  comment 
rulemaking  and  a  delayed  effective  date 
would  not  be  required. 

The  Postal  Service  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CTV  ra-i  1-1 

List  of  Subjects  in  39  CFK  Pari  r.) 

Postal  berviv^t 

PART  111— rAMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C  101. 
401.403  4.«    i  ¥1-3011.  3201-3219.  3403-3408, 
3621.  5001 

2.  Part  429  of  the  Domestic  Mail 
Manual  is  amended  as  follows: 

429    Mailpiece  Characteristics 

429,1     Internal  Charac'tpnhtirs 


429.11     Supplements 
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42a.ll3    Loose  Supplement  to  a  Bound 
Pubfication 

(Add  Ike  foflowing  at  the  be^injimt?  of 
the  •echon:)  For  porpoaes  of  tfaii 
seetjoa  each  iheef  of  an  tmccund 
coflectioa  of  two  or  more  mtsceflantXHia 
priDied  sheets  »  deemed  a  singie  loo§« 
supptement  and  n-.uat  comply  with  each 
of  the  foiiowuy}  requirements  whether 
or  not  the  sheets  are  enclosed  mar, 
envelope,  wrapper  or  other 

con'amer 

.         •         •         • 

c  (Add  t^  foltowTTW  after  the  fir^ 
sentence  1  The  publisher  nui*«  determine 
the  percealage  of  tpece  devoted  to 
advertiamg  and  rxmadvertidtnit  malltr  in 
the  suppfemenl  to  ihe  same  nuaAcer  us*!d 
to  detenaoine  the  percentage  oi 
advertmng  and  twiiiailveniaiai^  space  in 
Lhe  host  pubitcation  [see  461J1J. 
,         .         •         «         • 

42915     No¥e4lyP»«e9  I 

429151     Definmon. 

(Add  tbe  foiiowm^  after  the  second 
senteftce--!  Foe  pufpoe^s  of  inis  secoon.  d 
pnnted  »heet  uvduding  one  un  the  form 
of  an  eaveiope.  affixed  to  tie  outside  ot 
the  frooJ  of  back  cover  of  the  secotni- 
claaa  pubiicaticn,  is  not  coniwdered  an 
intestrai  page  of  that  pubhcation. 

A  trar.amitul  letter  making  these 
chanftes  uq  the  Domestic  Mau  Manual 
will  be  pubiisfaed  and  trar.sm.itted 
dLs'onaatically  to  subscribers  Notice  of 
issuance  of  the  transmittal  letter  will  be 
published  sn  the  Federal  Reijister  as 
provided  by  39  CFR  111  3 
Stanley  F.  Mires. 
Assia!c:i:  Gere'nl Counsel.  Legislative 

|FR  D'X  9C-W.4  rtled  4-17-92l  8:45  amf 
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DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

46  CFR  Part  249 

[Docket  No.  R-1431 

ClarHy^nfl  EWgiMJty  Cr««i*  for  Foreign 
Und«rwrtt«r«  o*  lAarin*  HoM  Insuranc© 

agency:  Maritime  .Administration. 
Deprirtrpenl  of  Transport? 'lon. 
ACnON:  Noljce  cianfication  ehgsUiity 
cntena  in  f-.nai  rule. 


DATES:  The  effective  date  of  this 
clarification  is  luiy  20,  1988.  The 
comment  period  expires  June  4. 1992. 
AOO*»c»S«S:  Submit  written  awrments 
to  the  Secre«,ar>,  Maritime 
Ainiinjsrrrtrinr,   Department  of 
TransportaQon.  room  7300  4<X)  Seventh 
Street,  SW..  Washington.  DC  20590 
FO«  FUHTMHl  Utf  OBMATION  CONTACT: 
Michael  P.  Fp-is,  Office  of  Ship 
Operatms  Assistance  (2021  386-2324 
SUPPt-EMENTARV  INFORMATION:  The  final 
rule  govk---ui«  'hn  placement  of  marine 
hull  msursm::*  on  sabs^dized  and  title  XI 
ve-i«pt^  t3  foimd  m  46  CV^  p«rt  249.  The 
rule  becHfne  effective  on  ]u\y  20,  T9»t 
Section  24«»»  of  the  rule  state*  that 
"ooly  those  fim-ijn  andprwnters  who 
have  obtained  a  htgh  ratins  fA  or 
compar-^ble^  fr»mi  an  accepted 
intefBatiorai  rxlina  semce  may  appty 
for  apprT»v»>  to  wnte  manne  hu!! 
iniHJfSfi.e  ori  MARAI)  procram  vesaete 
At  the  time  tt>e  rule  was  published,  there 
was  oniv  one  rattn«  servK*  with  broad 
irVmationai  inmirance  company 
<>v»'r<KP  Inswrance  Solvency 
!•.  »jT,atK>r.ai  (ISll  Standard  *  Pimr 
iSJtP;  diio  f';"':'  ;;':'''-'".H*ionai  insuTHnce 
companies  but  m.t  as  exteoaiveiy  as  IS! 
ConsequentK,  MARAD  ii*is  reiied 
maialy  oe  ISi  s  rntiriKs  Uj  determine 
foreign  undiTwntf  r  eligUulity. 

S&P  bought  ISl  m  19yG  to  stieogthen 
dinu  expand  SAP  s  uitemational 
inBMrance  coverage.  The  companiea" 
rating  service*  are  slowly  beii^g 
integrated,  with  SAP's  ratiruis 
suparseding  ISI  s  wher.  tKjth  rate  the 
same  compaay.  The  purpose  of  this 
notice  i*  to  clarify  eligibility  criteria  to 
include  a  comparable  rating  to  [ISI'sl 
"A."  It  has  been  determined  that  S&P's 
"BBB"  claims-paying  ability  rating  is 
comparable  to  (ISI's)  "A." 

Dated:  April  14. 1962. 
lames  E.  Saaii. 
Secretary. 
(FRD        1.  a<!»»^  hied  4-17-92;  »:45«Bi| 


summary:  This  documeat  clanDes  an 
eligibility  requirement  for  foreign  marine 
hull  insurance  underwriters  to  wT;'e 
manne  hull  insurance  on  Mantime 
Adminis'ration  iMARADi  program 
vessels. 


OfFiCE  Of  PERSONNEL 
MANAGEMENT 

48  CFR  Parts  1602.  1609,  1«32  and 
1652 

RJN3206-AE66 

Federal  Employe«8  Health  Benefits 
Program;  Letter  of  Credit  Provialon* 

agency:  Office  of  Personnel 

Management. 

ACTIOM:  Interim  rule  with  request  for 

comments. 


summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  that:  (1)  Reflect  a  revised 
system  of  making  recurring  premium 
payments  to  experience-rated  Federal 
Employees  Health  Benefits  (FEHB) 
Program  carriers  on  a  letter  of  credit 
(LOC)  basis:  (2)  Implement  section 
70a2(b)  of  Public  Uw  101-508,  the 
Omnibus  Budget  Reconcihation  Act  of 
1990  which  specifies  that,  to  the 
maxiroum  extent  practicable,  payments 
to  FEHB  plans  participating  in  an  LOC 
arrangement  shall  be  made  on  a 
"checks-presented"  basis;  (3)  Relocate 
the  regulations  on  minimum  starrdards 
for  health  benefit  carriers  at  5  CFR 
890.202  to  the  Contractor  Qualirications 
section  at  48  CFR  1609.70:  and  (4] 
Relocate  the  regulations  on  recurring 
premium  payments  to  earners  at  5  CF"R 
890505  to  the  Contract  Financing 
section  at  48  CFR  1632.170. 
DATES:  Interim  rule  effective  May  20, 
1992. 

Comments  must  be  received  on  or 
before  June  19. 1992. 
ADDRESSES:  Written  commeJits  may  be 
sent  to  Andrea  S.  Minniear,  Assistant 
Director  for  Retirement  and  Insurance 
Policy.  Retirement  and  bisurance  Group. 
Office  of  Personnel  Management.  PO 
Box  57,  Washington,  DC  20044,  or 
delivered  to  OPM,  room  4351.  1900  F 
Street,  NW..  Washington.  DC 
FOR  FURTHER  INFORMATION  COWTACT: 
Abby  L.  Block.  (202)  606-0191. 
SUP«.£MENTARY  INFORMATION:  On 
September  6, 1988.  OPM  published 
interim  regulations  in  the  Federal 
Register  (53  FR  34305  and  53  FR  343201 
and  on  December  23,  1988.  final 
regnlatrons  in  the  Federal  Register  j5.^ 
FR  51741  and  53  FR  51781)  that  required 
the  use  of  letter  of  credit  (LOC) 
arrangements  for  Federal  Employees 
Health  Benefits  (FEHB)  Program 
payments  to  certain  experience-rated 
earners. 

When  the  LOC  arrangements  were 
first  estabhsbed.  payments  from  the 
'    LOC  accounts  to  the  earners  were  made 
through  a  Department  of  the  Treasury 
system.,  the  Treasury  Financial 
Communjcahons  Svstera— Letter  of 
Credit  (TFCS-LOC).  The  TFCS-LOC 
ua..  phased  out  by  Treasury  and 
replaced  for  the  FEHB  Program  in  early 
1991  with  a  system  developed  by  OPM 
and  operated  according  to  guidelines 
issued  by  OPM. 

On  November  5. 1990,  Public  Law  101- 
508  was  enacted.  Section  70a2(b)  of 
Publ.c  Law  101-50a  requires  that 
payments  from  the  Employees  Health 
Benefits  Fund  to  a  plan  pariicipating  in 
an  LOC  arrangement  shall  be  made,  to 
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the  maximum  extent  practicable,  on  a 
checks-presented  basis.  This  new 
payment  requirement  became  effective 
for  contract  years  beginning  on  or  after 
January  1,  1991.  Currently.  0PM 
regulations  allow  payments  from  LOG 
accounts  to  be  made  on  a  checks- 
presented  basis  (formerly  called  the 
checks  paid  technique  but  now  called 
cheoks-presented  to  conform  with  the 
designation  in  the  law:  the  two  terms 
have  an  identical  meaning),  the  delay  of 
drawdown  technique,  or  both. 

This  interim  regulation  adds  part  1609. 
Contractor  Qualifications,  subpart 
1609.70  and  §  1609.701,  Minimum 
standards  for  health  benefits  carriers, 
which  incorporates  unchanged,  except 
for  adjustments  in  regulatory  citations. 
the  regulatory  language  removed  from  5 
CFR  890.202. 

This  intenm  regulation  also  amends 
§  1632.170,  the  section  on  recurring 
premium  payments  to  carriers,  by 
incorporating  the  regulatory*  language 
removed  from  5  CFR  890.505.  In " 
addition,  the  section  is  amended  to; 

•  Remove  t_he  mmimum  amount  of 
annual  payments  an  expenence-ra'ed 
plan  must  receive  in  order  to  be  paid  on 
an  LOC  basis.  Previously,  in  order  to 
comply  with  Treasury  regulations,  only 
experience-rated  plans  that  received  a 
total  of  S120.000  or  more  during  the 
contract  year  were  paid  on  an  LOC 
basis.  Now,  all  experience-rated  plans 
will  receive  payments  on  an  LOC  basis: 

•  Remove  from  regulation  the 
reference  to  the  ability  of  underwriters 
to  make  drawdowns  from  carriers'  LOC 
accounts.  0PM  guidelines  allow  a 
carrier  to  delegate  its  authority  to  make 
drawdowns  from  its  LOC  account  to  the 
underwriter  of  its  plan; 

•  Remove  from  regulation  the  limit  on 
the  number  of  drawdowns  per  day  from 
an  LOC  account  and  the  specifications 
regarding  the  time  of  day  the  req:jests 
for  drawdowns  must  be  presented  to  the 
Department  of  the  Treasury.  The  limit 
on,  and  timing  of,  drawdowns  now  will 
be  specified  in  guidelines  issued  bv 
0PM; 

•  Remove  OPM's  authority  to  grant 
an  exception  to  the  effective  date  of  the 
LOC  payment  arrangement  because  this 
authority  is  no  longer  necessary ;  and 

•  Implement  section  7002(b)  of  Public 
Law  101-508  by  providing  that 
drawdowns  from  LOC  accounts  will  be 
made,  where  practicable,  on  the 
"checks-presented"  basis.  0PM  may 
waive  the  requirement  that  drawdowns 
be  made  on  the  checks-presented  basis 
and  allow  the  plan  to  adopt  an 
alternative  drawdown  miethodology, 
subject  to  0PM  approval.  In  order  to 
receive  a  waiver,  a  carrier  must 
demonstrate  to  OPM's  satisfaction  that 


the  restnction  of  LOC  disbursements  to 
a  check-presented  basis  is  clearly  sn(j 
significantly  detrimental  io  the 
operation  of  the  plan. 

This  interim  regulation  also  amends 
parts  1602  and  1652  to: 

•  Make  it  clear  that  most  reserves  of 
experience-rated  carriers  are  now  held 
in  the  carriers'  LOC  accounts  and  not  by 
the  carriers, 

•  Remove  the  citation  of  Department 
of  the  Treasury  regulations  because  the 
Department  of  the  Treasury  no  longer 
processes  LOC  transactions.  LOC 
accounts  for  the  FYuiiB  Program  are  now 
administered  through  a  system 
developed  by  0PM  and  operated 
according  to  guidelines  issued  by  (Ji'M, 
and 

•  Specify  that  all  experience-rated 
pians  will  now  receive  payments  on  an 
LOC  basis. 

•  An  intenm  regulation  amending  5 
CFR  part  890  to  conform  to  the  LOC 
payment  arrangement  for  FEHB  Program 
contracts  is  published  elsewhere  in  this 
issue  of  the  Federal  Register 

Waiver  of  Notice  of  Proposed 
Rulemaking 

Pursuant  to  section  553(b)(3)(B)  of  title 
5  of  the  L'  S  Code.  I  find  that  good  cause 

exists  for  waiving  the  general  notice  of 
proposed  rulemaking.  This  notice  is 
being  waived  because;  (1)  The  change  in 
LOC  drawdowns  cited  in  this  regiilation 
was  contained  in  Public  Law  101-508 
and  has  been  in  effect  since  January  1, 
1991;  and  (2]  the  revised  LOC  system 
cited  in  this  regulation  has  been 
operating  since  early  1991.  This 
regulation  is  effective  30  days  after 
publication  so  that  0PM  regulations  will 
conform  with  the  current  LOC  system 
and  the  law  as  recently  amended. 

Executive  Order  12291.  Federal 
Regulation 

!  have  determined  thatdlis  is  not  a 
ma)or  rule  as  defined  under  section  1(b) 
of  Executive  Order  12291,  Federal 

Regulation. 

Regulatory  Flexibility  Act 

1  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  primarily  affect  the 
administrative  procedures  ij.sed  b\  0PM 
and  FTTiB  plans. 

List  of  Subjects  in  48  CFR  Parts  1602, 
1609.  1632,  and  1652 

Administrative  practice  and 
procedure,  Government  contracts, 
i-iealth  insurance. 


L'  S  Office  of  F'ersonnel  Management. 
Constanc*  Berry  Newman. 
Director. 
Accordingly  OPM  s  amending 

chapter  16  o'  48  i  f>  .,■.  follows: 

PART  1602— DEFINITIONS  OF  WORDS 
AND  TERMS 

1.  The  authority  citation  for  part  1602 
continues  to  read  as  follows: 

Authont\    5  U.S.C.  8»13;  40  US.C.  486(c):  48 
CFR  1.301. 

2.  Section  1602.170-9  is  amended  by 
removing  the  phrase  "established  in  31 
CFR  part  205"  and  the  commas  that  set 
it  off,  and  the  term  "carrier-held 
reserves."  and  the  quotes  that  set  it  off. 

PART  1609— CONTRACTOR 
QUALIFICATIOKit; 

1.  Part  1609  is  added  to  read  as 
follows; 

PART  1609— CONTRACTOR 
QUALIFICATIONS 

Subpart  1609  70  Mlnlmurr,  Standa";'*  tr.r 
Health  Benefit*  Camers 

160«  701      Mlrtlmurr  «tar>da't}l  to-  h*ai''n 
t>eneflts  carrier* 

Authority  5  U.S.C.  8813:  40  U.S.C.  486(c):  48 
CFR  1.3OT. 

Subpart  1609.70  Minim^um  Standards 
for  Health  Benefits  Careers 

1609  701     Mtnlmum  slaodard*  (ck  neaith 
benefits  carreers. 

(a)  The  carrier  of  an  approved  health 
benefits  plan  shall  meet  the 
requirements  of  chapter  89  of  title  5. 
United  States  Code;  pari  890  of  title  5. 
Code  of  Federal  Regulations:  chapter  1 
of  title  48.  Code  of  Federal  Regulations, 
and  the  following  standards.  The  carrier 
shall  continue  to  meet  the  requirements 
of  chapter  89  of  tide  5.  United  States 
Code,  and  the  standards  cited  in  this 
paragraph  while  under  contract  with 
OPM.  Failure  to  meet  these 
requirements  and  standards  is  cause  for 
OPM's  withdrawal  of  approval  of  the 
health  benefits  carrier  and  termination 
of  the  contract  in  accordance  with  5 
CFR  890.204. 

(1)  It  must  be  lawfully  engaged  in  the 
business  of  supplying  health  benefits. 

(2)  It  must  have,  in  the  judgement  of 
OPM.  the  financial  resources  and 
experience  in  the  field  of  health  benefits 
to  carry  out  its  obligations  under  the 
plan. 

(3)  It  must  keep  such  reasonable 
financial  and  statistical  records,  and 
furnish  such  reasonable  financial  and 
statistical  reports  with  respect  to  the 
plan,  as  may  be  requested  by  OPM. 


M3m 
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14:1'  nias*  p«»rv.:'  rerr^«en!at:ves  of 
0PM  and  of  the  Gen<;fai  Accounuinj 
Office  to  audit  and  examine  its  records 
ar.d  accQimt-s  v«.h;ch  r>eftdin.  d:rectly  or 
;nd;^pct!v.  to  'Jie.  pu-ir;  at  such  reasonable 
'---■s  -i:'.-'  ;■  r.es  as  nay  be  designated 
:>f  (WM  or  !he  Genp-a!  Accountinf 

'i  !♦  •-  .-^^  accept,  subject  to 
d  d»w5»Tnef?t  for  error  or  fraud,  in 
payment  of  it»  charges  for  health 
her.efits  for  al!  enftrfiees  in  its  plan,  the 

enroUment  charaes  received  by  the 


loyees 


Health  Benefits  (EHB|  Fund 


-^ss  arrioun!s  set  aside  for  the 
aim:nistxat;ve  and  contingency  reserves 
r--s  -bed  in  r>  CFR  890.503.  OPM  make* 
ri- f4..d^.ie  or  pays  the  amounts  within  30 
ca\  i  of  receipt  by  the  EHB  Fund. 

;  5 1  A  carrier  that  is  an  employee 
ii^^anrzation  must  continue  ccwerage. 
withc'  rpa  .  *ement  of  membership,  of 
any  e.  j^'.bk  sorvivor  annuitants,  former 
spouses  continuing  coverage  with  the 
carrier  under  5  CFR  890,803.  children 
temporanly  c^mnrrams  co\-erage  with 
the  carrier  under  5  CFR  a90.1103(a)f2j.  or 
former  spouses  tennjorarily  cootin«uag 
coverage  with  the  earner  under  5  CFR 
880.1103fa)(3^ 

(b»  In  3dd*«!or  '■>  ^'-■^  ^'.-indards  in 
"  !."igr:-ipn  '  i .  '"'  tnis  section,  the  carrier 
.Tust  periorm  tre  contract  in  accordance 
wuh  prudent  business  practices.  A 
earner's  s  .staj.-ed  poor  business 
O'^Cice  in  "^^  "^.anagenient  or 
H  1iT,.n!Sfat!r>ri  o'  a  ''ealth  benefits  plan 
s  catise  Jof  DPM  »  withdrawal  of 
approval  of  the  health  benefits  earner 
and  »enninaLion  of  the  carrier  a  coalract. 
P-.de-!'  business  practices  include,  but 
d-e  r.o\  limned  to.  the  foUowin^ 

1 1  \  Ttmeiy  compliance  with  OPM 
."stractuKia  and  d..'ec:.'.e8. 

{!',  Lefiiai  and  eth.Cii'.  Hu.'.int^^t  sad 
heaJ±  care  practice »- 

(31  Coaapiunce  with  l.ie  !e:T:;,s  .,>f  the 
F'FfiB  conlracL  regiilauor.s  dad  statutes. 
(•;i  Ticceiy  And  aa-.irate  datudication 
of  claims  r>f  rer.der  ;ig  of  medical 
semces 

(.5)  A  sys'^rr.  for  accounting  for  costs 
incurred  under  th£  contract,  when 
required,  wh.ch  sriCiudea  s^'SjreiiHt.ing 
and  pricing  FEi-fB  medical  utilization 
and  allocating  ."d'-ect  and 
admiBistrative  cos's  r.  a  reasonable  and 
equi'afcie  ma.i/ier 

(6t  Accurate  accoun:;ng  reports  of 
:-c'ua;,  a^ovkxblfi.  aliocaole.  aod 
reasonable  costs  incurred  tn  tlie 
adm,nistr»tior  of  Lae  contract. 

(c)  Th.e  fcilowing  types  of  activities 
are  exaorpiea  of  poor  business  practices 
which  adversely  afieci  t.ne  heaitr. 
benefits  earner  s  responsiOUi!)  ^.V-t-r  »;> 
contract  .^  pattern  of  poor  conduct  or 
evidence  of  rr.^jcand  .;  ;  ;n  thf-,r  .i-p<i>i.s 


,.,..  ;,jf  OPM  to  withdraw  app'-'wal  nf 

(1)  Presenting  false  claims  by  ch«r.ji'i« 
expenses  to  the  contract  which 
according  to  the  coatract  terms  are  not 
chargeable  to  the  contract: 

(2)  Using  fraudulent  or  unethical 
business  or  health  care  practices  or 
otherwise  dispfayirg  a  lack  of  business 
irrtegrity  or  honesty: 

(3)  Repeatedly  and  knowingJy 
providing  false  or  misleading 
inforxnatioa  in  the  rate  setting  process; 

(4>  Repeated  failure  to  comply  with 
OPM  instructions  and  directives; 

(5)  Having  an  accounting  system  that 
is  incapable  of  separately  accounting  fcn- 
costs  incurred  under  the  contract  and/or 
thai  lacks  the  internal  controls 
necessary  to  fulfill  the  terms  of  the 
contract;  and 

(6)  Failitfe  to  assure  that  the  plan 
provides  properly  paid  or  denied  claims, 
or  providing  medical  services  which  are 
inconsistent  with  standards  of  good 
medical  practice. 

[dl  The  Director  or  his  or  her  designee 
wiB  determine  whether  to  propose 
withdrawal  of  approval  and  hold  a 
hearing  based  on  the  seriousness  of  the 
carrier's  actions  and  its  proposed 
P?p?hnH  tn  pfffrf  rnrrpctive  action. 

PAflT  163i— CONTRACT  FIKANCIHG 

1.  The  authority  citation  for  part  1632 
continues  to  read  as  follows: 

Audwilty:  5  U5.C  8613;  40  U.S.C.  486(c>;  48 
CFRUm. 

2.  Sectioa  1632.170  is  revised  to  read 
as  follows: 

'63"  I"*"     "eCLi'^ng  pref^'tir^  03ym«nti  to 
came'"* 

(a)  Recurring  payments  to  carriers  of 
community-rated  plans.  OPM  will  pay  to 
carriers  of  community-rated  plans  the 
premium  payments  received  for  the  plan 
less  the  amounts  credited  to  the 
contingency  and  administrative 
reserves.  Premium  payments  will  be  due 
and  payable  fwrt  later  than  30  days  after 
receipt  by  the  Federal  Employees  Health 
Benefits  fPEFffi}  Fond. 

(b)(1)  Recurring  payments  to  carrier^ 
of  experience-rated  plana.  OPM.  will 
make  payments  on  a  letter  of  credit 
(LOC)  basis.  P--':ti:u"]  pd'.  mpf^-s 
received  for  fl-u:  ptan,  ie-s8  itM  amounts 
credited  to  tbeci;:  :  ngf  ncy  and 
adm.inistrative  reserres,  will  be  made 
available  for  carrier  A»wdown  not  later 
than  30  days  after  receipt  by  Ibe  FFilB 
Fund.  In  addition,  contingency  reserve 
and  interest  distribution  payments  will 
be  made  available  for  carrier  drawdovvn 
from  the  LOC  account  Carriers  will  use 
the  LOC  account  in  accordance  with 
guidelines  issued  by  OPM. 


fZl  Wubdrawals  from  the  LOC 
^((-(luPt  wiU  be  made  on  a  checks- 
prpsented  basis.  Under  a  checks- 
p resented  bases,  drawdown  on  the  LOC 
[s  delayed  until  the  checks  issued  for 
FF.f  (B  Program  disbursements  are 
:;rf5er,'ed  to  the  earner  shank  for 
payment 

(3)  OPM  may  grant  a  waiver  of  the 
restnction  of  LOC  disbursements  to  » 
checks-presented  basis  if  the  carrier 
requests  the  waiver  in  wnt.ng  and 
demonstrates  to  OPM's  satisfactuKi  thp' 
the  checks-presented  basis  of  LOG 
disbursements  vrill  result  in  significantly 
increased  hab^tity  under  the  contract,  or 
that  thf  checks-presented  basis  of  LOC 
disbursements  is  othenvise  clearly  and 
significantly  detrimental  to  the 
operation  of  the  plan.  Payments  to- 
carriers  that  have  been  granted  a  waiver 
may  be  made  by  an  alternative  pav-ment 
methodology,  subject  to  OPM  approval. 

3.  Section  1632  t"!  is  rpv-.sed  to  read 
as  follows- 

1632.171  Cl8U8« — cornmunrty-rated 
contract*. 

The  c!au^  at  1662,232-70  shall  be 
inserted  m  ^':!  community-rated  f-TTroP 
contra  rts 

4.  Sertion  t632.1''2  is  revised  to  read 
as  follows: 

1632.172  Clausa — expertence-rated 
contracta. 

The  clause  at  1662.232-7-;  wial!  N- 
inserted  in  all  expenence-rnteti  FEMBP 
contracts 

PART  166a-CO«TRACT  CLAUSES 

1.  The  autbonty  citation  for  p^-l  1552 
continues  to  read  as  follows 

Authority:  S  U.S.C  8913:  40  U  S  C  486(c|;  48 
CFR  1.301 


1652  J 16-71    [Amended ! 

2.  In  §  1652.216-71.  paragraph  jcHSH 
is  amended  by  removing  "31  CFR  part 
205**  and  the  comma  that  sets  i»  off  at 
the  end. 

1652J232-70    lAmanded) 

a.  Section  1662.232-70  is  amended  by 
revising  the  section  beading  and 
introductory  text  to  read  as  follows 

1652.232-70     Payments— commumty-raled 
contract*. 

As  prescribed  m  1632.171.  the 
following  clause  shall  be  inserted  >r.  all 
commurHty-rated  FFJiBP  contracts 


1652.232-71     [Amendedl 

4  In  section  1652.232-71.  paragraph 
(d)  (s  amended  by  removing  "reserve* 
held  by  the  Carrier  '  and  replacing  it 
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with  "'CaiTier  reserves"  and  the  section 
heading  and  introductory  text  are 
revised  to  read  as  follows: 

1652.232-71     PsytnenU— «xp«i1enc*-rat*d 

contracte. 

As  prescribed  m  1632  K2,  the 
fcllowin^  clause  shall  be  inserted  m  al- 
experenre-mted  FFJffiP  contracts 

it'K  Doc  9C-WJC1  Ftied  4-1--^:.  8  45  Mmj 
8IUJNQ  COOe  S32&-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmo8p»>eric 
Administration 

50  CFR  Part  630 

i  Docket  No.  « 10640- 11 40 1 

Atlanttc  Swordflsh  Fishery 

AGENCv:  National  Marine  Fisheries 
Service  fN'MPS).  NX).\A,  Commerce, 
ACTIO**:  Notice  of  closd-e  of  the  dnft 
gill  net  fisher^' 


SUMMAnr:  The  National  Marine 
Fishenes  Service  (N'Mre)  closes  tht  dr, 
j?ilinet  fisher}  for  swordfish  from  the 
North  Atlantic  swordfish  stock  NXfl'S 
hds  determined  'hat  the  qnota  for 
swonifish  that  may  be  harvested  by 
dr;ft  Rillnet  durins  the  period  |anuar>  1 
th-fi'isih  l.jrip  ^),  1992 


r-r  before  April  22.  1992,  This  ciostre  is 
necessary  to  protect  the  sw  (T-dfish 
resource. 

EFFECTIVE  DATES:  Closure  is  .-'f.  .:,•;.  t- 
Apnl  23,  1992.  throii^h  |une  3(i   \9'A2 
FOB  FURTHER  INFORMATION  CONTACT 
Richard  B  Stone,  301-713-234" 
SUPPI.EMENTARY  IMF  ORMATION;   i,,i 
Aiiantu:  swordfish  fishery  iS  ;Ti<ir!.))j(->; 
.Hider  the  Fishery  Management  Pinr  fc- 
AM.i-'.iic  Swordfish  and  its  impiemer.ting 
^•t'Kiiidtiuns  at  50  CFR  part  630  andc-  the 


Al  t 

Ar' 


thonty  of  the  Magnuson  Fis? 
Conservation  and  Managemen 
the  Atlantic  Tunas  Con^'entior, 
implementing  regulations  set  a 
swordfish  quo'a  of  40. "85  pr;;,i,;,i;s  ,  ib,500 
kiiogram,sj,  dressed  weigh!,  thd'  rihv  be 
harvested  by  dnft  gillnet  durmjc  the 
semi-annual  period  lanuaf-y  ;  'hrough 
lune  30.  each  year 

Under  50  (TP  KW  25(hi;  :  i   NN!t"S  ,> 
rpQuirrd  to  close  the  drtft  ^i'i.'.::i-:  ^■s-..-'-^ 
for  swordfish  v. her  its  q.jf.tri  ;s  rcachea. 
or  IS  projected  to  be  reai,  r.ed.  by 
puhUshifis  a  notu.e  m  trie  Federal 
Register  Such  closure  may  no!  \>t 
effective  until  a!  least  8  days  after  the 
no''re  !s  filed  with  the  Office  of  the 
Federal  Register  NMP"S  has  determined 
'.'ci'  the  dnft  giHnet  swordfish  quota  of 
40  7B5  pounds  will  be  reached  on  or 
r,f.fore  April  22.  1992  Accordingly,  the 
d-;*t  giilnet  fishery  for  Atlantic 
s'.^ordfish  is  closed  effective  OCXll  hours. 
'•'c-i'  t-me   April  23,  l^C  t^-rough  fune 


so  V:-M2  An  adriit.imai  (jiii'tH  cl  *J,"B5 
pounds  becor--es  h >.  y"'.,<><'f  'nr  the  drift 
gillnet  fishery  on  July  1,  \9^2 

During  this  closure  of  the  drift  gillnet 
fishery,  aboard  a  vessel  using  or  having 
abowd  <»  drift  cillnet  (1)  a  person  may 
:,(i!  1"  %h  '..,!.  sv,,ir,if:9h  from  the  North 
Atlanti!  i>utir(:f-,.s.n  s'x.k;  and  (2)  no 
moret'^MH  tw     sv.;  n:;  sfi  p>er  tnp  may 
i.f  p(it.Hf'H.sr<t  !■:  itu-  North  Atlantic 
Uctdn    n  ij  !in^  tic  Gulf  of  Mexico  and 


Caribbeti  1  S< 


H    1  ^h  of  5  *N.  latitude,  or 

\  • '.  H  r  'ic,  Gulf  of  Mexico,  or 

St   ^fate  A  swordfish  in 

f  Mexico  and 

'h  of  5  'N.  latitude. 

'»  t  at  sea.  Other 


i>:  fffirn  the  N^rsf- 
intiuaift:  the  i  '.u: 
Caribb*  f'  s. »  n 
may  nc:  ■•"  ,-hr,.- 
Matters 

This  action  is  required  by  50  CFR 
630.25(a)(1)  and  complies  with  E.O. 
12291 

\.  itiurt)   ieU.S.C.  laoi  eJs^^andie 
U.S.C.  Hn  etseq 

J.iKt  of  Suhiects  u.  .U*  (,,t'K  rAr  fl'U) 

i  isfiefiea.  i-isiiuig,  Keporliiig  and 
recordkeeping  requirements.  Treaties. 

Dated:  April  IS.  1992. 

D8\"iH  S  Cru^lin. 

Ac;    x '"''"*■  ■'  '  '  ^!ce  of  fishenes 
Conservator  ■      »>^  nagement  Notional 

Marine  Fishf    '•■  \.  -i  roe. 

|FR  Doc  92-«'»  h  I- 1  4-15-82:  2:57  pm| 
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Proposed  Rules 


Federal   Re^ster 
Vol.  57.  No,  -6 
Monday.  April  20.  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put}iic  of  the 
P'ooosed  issuance  of  rules  and 
'equiatKjns.  The  purpose  of  these  notices 
s  to  give  interested  persons  an 
opportunrty  to  participate  in  the  rule 
malong  pnor  to  the  adoption  of  the  final 
njles 

FEDERAL  RESERVE  SYSTEM 

12CFR  Parts  208  and  225 

1  Regulation  H,  Regulation  Y,  DocKe;  Mo.  R- 
0756) 

Capital;  Capital  Adequacy  GLideimes 

agency:  Board  of  Governors  of  the 
Fece.-di  Reserve  System. 
ACTION:  Proposed  rev'isions  to  capital 
adequacy  guidelines. 

summary:  The  Board  is  proposing  to 
.T.o::.:y  r.s  capital  adequacy  guidelines 
for  state  member  banks  and  bank 
holding  companies  to  lower  the  risk 
weight  assigned  to  certain  multifamily 
housing  loans  and  to  certain 
collateralized  transactions.  The 
proposed  modification  with  regard  to 
multifamily  housing  is  intended  to 
implement  provisions  of  the  Resolution 
Trust  Corporation  Refinancing, 
Restructuring,  and  Improvement  Act  of 
1991  (RTC  Refunding  Act),  while  the 
second  proposed  modification  is  aimed 
at  placing  U.S.  banking  organizations  on 
a  more  equal  footing  with  foreign  banks 
subject  to  the  Basle  Accord  with  regard 
to  capital  requirements  for  certain  low- 
nsk  coUaterahzed  transactions. 

DATES:  Comments  on  the  proposed 
rev'sions  to  the  Federasl  Reserve 
Board's  risk-based  capital  guidelines 
should  be  submitted  on  or  before  May 
15. 19892. 

ADDRESSES:  Comments,  which  should 
r^f":  '  ;  Docket  No.  R-0756,  may  be 
maiied  to  the  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20551.  to  the  attention  of  Mr. 
William  Wiles,  Secretary.  Comments 
addressed  to  the  attention  of  Mr.  Wiles 
may  be  delivered  to  the  Board's  mail 
room  between  8:45  a.m.  and  5:15  p.m., 
and  to  the  the  security  control  room 
outside  of  those  hours.  Both  the  mail 
room  and  the  security  control  room  are 
accessible  from  the  courtyard  entrance 
on  20th  Street  between  Constitution 
Avenue  and  C  Street  NW.  Comments 


may  be  inspected  in  room  B-1122 
between  9  a.m.  and  5  p.m.  weekdays, 
except  as  provided  in  section  261.8  of 
the  Board's  Rules  Regarding  Availability 
of  Information  12  CFR  281.8. 
FOB  FURTHER  'NF0HMAT10N  CONTACT: 
RhogerH.  r  ,        ;        ,;er  (202/728- 
5883),  Norah  M.  Barger,  Supervisory 
Financial  Analyst  (202/452-2402),  Kelly 
S.  Shaw,  Supervisory  Financial  Analyst 
(202/452-3054),  Robert  E.  Motyka, 
Senior  Financial  Analyst  (202/452-3621), 
Division  of  Banking  Supervision  and 
Regulation;  and  Michael  J.  O'Rourke, 
Senior  Attorney  (202/452-3288).  Legal 
Divison.  For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Dear 
(TDD),  Dorothea  Thompson  (202/452- 
3544] 

SUPPLEMtk^'ARY  information:  The  RTC 
Refunding  Act  (Pub.  L  102-233, 105  Stat. 
1761),  recently  enacted  by  Congress 
contains  provisions  affecting  the  capital 
treatment  of  certain  housing-related 
assets.  In  addition,  since  the  Board 
initially  published  its  risk-based  capital 
guidelines  implementing  the 
international  bank  capital  standards 
(Basle  Accord),*  questions  have  arisen 
with  regard  to  differences  between  the 
domestic  and  nondomestic  treatment  of 
certain  low-risk  coUaterahzed 
transactions.  To  address  these 
developments,  the  Board  is  proposing  to 
modify  the  risk-based  capital  guidehnes 
for  state  member  banks  and  bank 
holding  companies  to:  (1)  Lower  the  risk 
weight  for  multifamily  housing  loans 
meeting  certain  criteria  from  100  percent 
to  50  percent,  and  (2)  lower  the  risk 
weight  for  collateralized  transactions 
that  meet  certain  criteria  from  20 
percent  to  zero  percent.  Adoption  of  the 
first  proposed  modification  would 
implement  provisions  of  the  RTC 
Refunding  Act  with  regard  to 
multifamily  housing.  Adoption  of  the 
second  proposed  modification  would 
place  U.S.  banking  organizations  on  a 
more  equal  footing  with  foreign  banks 
subject  to  the  Basle  Accord  with  regard 
to  capital  requirements  for  certain  low- 
risk  collateralized  transactions. 


'  The  Basle  Accord  is  a  risk-based  framework 
thai  was  proposed  by  the  Basle  Committee  on 
Bankmg  Supervision  and  endorsed  by  the  Central 
bank  governors  of  the  Croup  of  Ten  (G-10) 
countries  In  July  1988.  The  Committee  is  comprised 
of  representatives  of  the  central  banlis  and 
supervisory  authorities  from  the  G-10  countries 
(Belgium,  Canada,  France.  Germany.  Italy.  Japan. 
Netherlands.  Sweden,  Switzerland,  the  United 
Kingdom  and  the  United  States)  and  Luxembourg. 


1  Proposal  on  Multifamily  Housing 

loans 

The  Basle  Accord  allows  loans  fully 
secured  by  morfages  on  residential 
property  to  receive  a  preferential  risk 
weight  of  50  percent,  The  Accord  directs 
signatory  countnes  to  apply  this 
concessionary-  risk  weight  restrictively 
and  in  accordance  with  stnct  pnjdential 
criteria.  In  adopti.ng  the  nsk-based 
capital  guidelines,  the  Federal  Reserve 
Board  and  the  other  federal  banking 
agencies  specified  that  only  loans 
secured  by  first  liens  on  1-  to  4-family 
residnetial  properties  that  meet  certain 
prudential  criteria  may  be  assigned  to 
the  50  percent  risk  category.  The 
guidelines  also  state  that  privately- 
issued  mortgage-backed  securities 
backed  by  mortgage  loans  qualifying  for 
the  50  percent  nsk  category  and  meeting 
other  criteria,  may  receive  a  50  percent 
risk  weight.  Loans  secured  by  mortgages 
on  multifamily  housing  were  assigned  to 
the  100  percent  risk  category  because, 
hisforically.  the  loss  experience  on  such 
loans  have  exceeded  significantly  the 
loss  experience  on  single  family 
mortgages.  Teh  Office  of  Thrift 
Supervision  (OTSl.  however,  in  its  risk- 
based  capital  rule  for  savi.'^.gs 
associations  permits  certain  multifamily 
loans  to  be  included  in  the  50  percent 
risk  category. 

Section  618! b)  of  the  RTC  Refunding 
Act  (105  Stat.  1790-91).  which  Congress 
enacted  last  year,  directs  the  federal 
banking  agencies  to  amend  their  risk- 
based  capital  guidelines  to  lower  the 
risk  weight  of  certain  multifamily 
housing  loans,  and  securities  backed  by 
such  loans,  from  100  percent  to  50 
percent.  The  section  specifies  several 
criteria  that  a  multifamily  housing  loan 
must  satisfy  in  order  to  qualify  for  a  50 
percent  risk  weight.  These  criteria  are: 
(1)  The  loan  is  secured  by  a  first  lien,  (2) ' 
the  ratio  of  the  principal  obligation  to 
the  appraised  value  of  the  property,  that 
is,  the  loan-to-value  ("LTV")  ratio,  does 
not  exceed  80  percent  (75  percent  if  the 
loan  is  based  on  a  floating  interest  rate), 
(3)  the  annual  net  operating  income 
generated  by  the  property  (before  debt 
service)  is  not  less  than  120  percent  of 
the  annua!  debt  ser\-ice  on  the  loan  (115 
percent  if  the  loan  is  based  on  a  floating 
interest  rate).  (4)  the  term  of  the  loan  is 
not  more  than  30  years  and  not  less  than 
7  years,  and,  (5)  a!!  principal  and 
interest  payments  have  been  made  on 


Federal  Regirtw  /  Vol.  57.  No.  76  /  Monday,  April  20.  1992  /  Proposed  Rulen 14363 


time  for  a  period  of  not  less  than  one 
year.  (Thi»  last  criterion  implies  that  no 
original  rinancing  of  multifainlly  housing 
loans  may  be  assigned  to  the  50  percent 
risk  category.)  The  proposed 
modification  to  the  risk-based  capital 
guidelines  with  regard  to  the  treatment 
of  multifamlly  housing  incorporates  all 
of  the  criteria  set  forth  in  Section  618(b) 

Section  616(b)  also  provides  that 
multifamily  housing  loans  accorded  a  50 
percent  risk  weight  must  meet  any  other 
underwriting  characteristics  that  the 
appropriate  federal  banking  agency  may 
establish,  consistent  with  the  purposes 
of  the  minimum  acceptable  capital 
requirements  to  maintain  the  safety  and 
soundness  of  financial  institutions  In 
this  regard,  the  federal  banking  agencies 
have  agreed  upon  certain  additional 
cntena.  These  additional  criteria  would 
ensure  that  only  those  multifamily 
housing  loans  for  which  future 
repayment  prospects  are  certain  and.  as 
such,  expose  an  institution  to  relatively 
low  levels  of  credit  risk,  would  receive 
the  favorable  50  percent  risk  weight.  The 
Board  believes  that  these  additional 
criteria  are  needed  in  order  to  conform 
the  banking  agencies'  risk-based  capital 
guidelines  to  the  Basle  Accord's 
directive  that  the  50  percent  risk  weight 
be  applied  restrictively  to  residential 
loans  and  in  accordance  with  strict 
prudential  criteria. 

Accordingly,  the  Board  is  proposing 
that  multifamily  loans  included  in  the  50 
percent  risk  category  meet  not  only  the 
cnteria  specified  in  the  legislation,  but 
also  the  additional  criteria  that  the 
banking  agencies  have  agreed  upon.  The 
additional  criteria  are: 

(Ij  The  LTV  ratio  used  for  the 
purposes  of  the  statutory  criterion  cited 
above  is  the  LTV  ratio  based  on  the 
most  current  appraised  value  of  the 
property,  which  normally  would  be  the 
appraised  value  at  the  time  the  loan  was 
onginated,  unless  a  more  recent 
appraisal  has  been  performed; 

(2)  The  loan  is  performing  in 
accordance  with  its  orginal  terms  and  is 
not  more  than  90  days  past  due  nor 
carried  in  nonaccrual  status; 

|3]  The  average  annual  occupancy  for 
the  property  securing  the  loan  has  been 
at  least  80  percent  for  the  preceding 
year,  and 

(4)  The  loan  has  been  made  in 
accordance  with  prudent  underwriting 
standards. 

Ihe  first  additional  criterion  would 
permit  banking  organizations  to  use 
appraisals  obtained  at  the  time  a 
mLltifamity  housing  loan  was  originated 
io  establish  that  it  meets  the  LTV  ratio 
required  for  inclusion  in  the  50  percent 
risk  category.  Subsequent  appraisals  of 
a  multifamily  loan  conducted  for  the 


purpose  of  assigning  it  to,  or  continuing 
to  include  it  in,  the  50  percent  nsk 
category  will  not  be  required.  However. 
if  for  any  reason  a  later  appraisal  were 

obtained  and  it  reflected  a  ded.ne  in  th( 
value  of  a  multifamily  property  that 
resulted  in  a  LTV  ratio  exceeding  the 
Bt8tutor>'  standards,  the  associated  loan 
would  have  to  be  reassigned  to  the  lOt' 
percent  risk  category.  This  requirement 
IS  consistent  with  requirements  of  the 
agencies'  risk-based  capita!  guidelines 
with  regard  to  LTV  ratios  on  loans 
secured  by  mortgages  on  1   tn  4  famii> 
residential  properties  that  are  mrludfrl 
in  the  50  percent  risk  category 

The  second  additional  critenon 
essentially  would  require  a  multifamily 
real  estate  loan  to  remain  current  in 
order  to  continue  to  be  included  m  the 
50  percent  risk  category  This  provision 
parallels  requirements  that  loans 
secured  by  mortgages  on  1-  to  4  family 
residential  properties  must  meet  in  order 
to  be  included  in  the  50  percent  risk 
category 

The  third  additional  criterion  wruiM 
im.pose  a  minimum  occupancy  rnte  on 
the  property.  This  criterion  is  tonsister! 
with  the  OTS'  current  requirement  that  s 
property  securing  a  multifamily  housing 
loan  must  have  had  an  annual  average 
occupancy  rate  of  at  least  80  percent  for 
at  least  one  year  in  order  for  the  loan  to 
be  placed  in  the  50  percent  risk 
category  This  occupancy  provision  is 
also  intended  to  complement  the 
statutorily  mandated  requirement  on  'he 
minimum  ratio  of  annual  net  income 
generated  by  the  property  to  required 
debt  service.  While  a  high  occupancy 
rate  by  itself  does  not  necessarily 
ensure  that  a  multifamily  property  will 
generate  sufficient  cash  flow  to  service 
a  loan  secured  by  the  property  tht> 
combination  of  cash  flow  and 
occupancy  rate  criteria  in  the  proposed 
rule  should  increase  the  likelihood  that 
the  loan  will  be  repaid  The  occupancy 
rate  criterion  will  further  ensure  that 
only  those  multifamily  housing  loans 
that  are  of  high  quality  will  receive  a  50 
percent  risk  weight 

The  last  criterion  conforms  to  the 
Basle  .Accord  specification  that 
residential  housmj?  loans  must  be  made 
in  accordance  with  prudential  criteria  in 
order  to  qualify  for  a  preferential  risk 
weight.  Compliance  with  prudent 
underwriting  standards  is  designed  to 
manage  and  control  the  credit  nsk 
inherent  in  the  leanding  process.  The 
imposition  of  this  requirement  is  also 
necessar>'  in  order  to  achieve  consistent 
tretitmcnl  between  multifamily  and 
single  family  housing  loans  under  the 
Board's  nsk-based  capital  guidelines  To 
be  considered  prudently  underwntten,  h 
bank's  files  for  a  multifamil>  housing 


loan  would  need  lo  cxintaia.  tui 
example,  a  title  poiu-i  or  opinion, 
adequate  fire/hflzardv'liatiuiiy 
insurance,  and  other  appn.fjnate 
documentation 

The  pri){Ki»ed  rev^Mor;  to  irit  risK 
based  capital  guidf  imes  to  include 
pertain  loans  »e<:un*d  b\  liens  on 
mi.iltifnmily  residential  profw'v  m  the 
50  pt-rrpnt  risk  (.ategor)  *>■).['.  hint-  :.t)P 
effect  of  hIm)  placing  pnvateiy  ii>i>ucd 
secuntieg  bacJied  by  such  loans  in  the  50 
percent  nsk  category.  Th^  r.hV  i.Hscd 
capital  guidelines  already  muk  !Nn 
pnvately-issued  secunfics  Hn  ki-cI  by 
monaagfs  that  qualif)  for  t;;(  '«  percent 
risk  udtesory  may  Uv  (i,ssi>;nfj  «  50 
percent  risk  weigfii.  p'-  ^ ' ''"d  that  the 
securities  meet  certctin  v;-.  tural 
requirements. 

I!   Prtjposal  on  C«n1«in  C-ollflt»"rt!lii»»d 
Transactions 

T"-.>-  Bilsic  Ai,!  jrd  .issigEs  claims 
coliiif  rulij*  d  '  >  i  Hhh  tind  OECD  central 
government  •w-cantiiif  <o  the  zero 
percent  nnk  v»(  ighi  Ii  proposing  risk- 
based  capita'  ^.idt  ii.ics  irTplementirvg 
the  Accord,  the  fc.ierai  banking  agencies 
proposed  assigning  such  claims  lo  the  10 
percent  risk  i  ji'ii.'  ry  in  order  to  limit 
the  amount  cf  i  \H.n\s  qualifying  for  the 
zero  percent  risk  category  and  to 
address  concerns  arising  from  the 
operational  risks  associated  with 
maintaining  and  liquidating  collateral. 
When  the  agencies  adopted  the  risk- 
based  capital  guidelines,  they  decided  to 
eliminate  the  10  percent  risk  category  in 
the  interest  of  simplicity  and  to  assign 
claims  collateralized  by  cash  *  and 
OECD  central  government  securities 
(which  include  U.S.Govemment  agency 
securities)  to  the  lowest  nonzero  risk 
weight,  20  percent.* 

Since  the  guidelines  were  issued,  the 
Board  has  further  reviewed  the 
treatment  of  collateralized  transaction, 
particularly.  Instances  where  the  U.S. 
treatment  of  very  low-risk  collateralized 
transactions,  such  as  certain 
indemnified  securities  lending 
transactions,  may  place  U.S.  banking 
organizations  at  a  competitive 
disadvantage  to  foreign  banJcs  subject  to 
the  Basle  Accord. 


■  Cash  coUateral  is  not  recognized  under  the  nsk- 
bailed  capilal  framework  unless  It  Is  on  deposit  in 
the  lending  bank  or  In  the  case  of  a  bank  holding 
company,  on  depoait  in  a  subaidiary  lending 
insbtution. 

'  A  claim  secured  by  cash  or  OECD  government 
securities  may  tie  assigned  lo  the  20  percent  risk 
category  ooly  to  the  extent  that  the  face  amount  of 
the  claim  Is  covered  by  the  market  viJue  of  the 
collateraL  The  portion  of  the  claim  that  is  not 
covered  by  recognized  collateral  Is  assigned  lo  the 
risk  categOfT  approprfate  to  the  ot>liRor  or.  If 
relevant  the  giMfmntor. 
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In  'h:s  regard,  consideration  has  been 
given  !o  whether  the  operational  risks 
associated  with  certain  collateralized 
transactions  are  minimal  enough  to 
justify  placement  in  the  zero  percent  risk 
category.  In  particular,  a  review  was 
made  of  the  possibility  of  assigning  to 
the  zero  percent  risk  category  claims 
collateralized  by  cash  on  deposit  in  the 
banking  organization  or  by  OECD 
central  government  or  U.S.  Government 
agency  securities  for  which  a  positive 
collateral  margin  is  maintained  on  a 
daily  basis,  fully  taking  into  account  any 
change  in  the  banking  organize tions's 
exposure  to  the  obligor  or  coufiterparty 
under  a  claim  in  relation  to  the  market 
value  of  the  collateral  held  in  support 
that  claim.  After  careful  consideration  of 
the  issues  involved,  the  Board  has 
concluded  that  such  transactions 
prudently  could  be  assigned  to  the  zero 
percent  risk  category  in  a  manner  that  is 
consistent  with  the  Bassle  Accord.  In 
such  transactions,  if  the  market  value  of 
the  collateral  received  from  the  obligor 
o:  counterparty  falls  below  100  percent 
of  the  amount  of  the  banking 
organization's  exposure  under  the  claim, 
the  borrower  is  required  to  immediately 
post  enough  additional  collateral  to 
cover  any  shortfall  and  maintain  a 
positive  margin.  The  potential  risk  of 
loss  is  extremely  limited  since  the 
market  value  of  the  collateral  would 
have  to  decline  substantially  in  relation 
to  the  banking  organization's  exposure 
under  the  claim  on  the  very  day  the 
borrower  defaults  in  order  for  the 
banking  organization  to  incur  a  loss. 

Consistent  with  the  Basle  Accord,  the 
Board  will  continue  to  rquire  that  where 
a  claim  is  collateralized  by  cash,  the 
cash  must  be  on  deposit  in  the  banking 
organization  in  order  for  the  claim  to 
receive  a  reduced  risk  weight  In  this 
connection,  the  Board  is  proposing  to 
clarify  that  where  a  banking 
organization  is  acting  as  agent  for  a 
customer  in  a  securities  lending 
transaction  collateralized  by  cash 
delivered  to  the  banking  organization, 
the  transaction  is  deemed  to  be 
collateralized  by  cash  on  deposit  for 
purposes  of  determining  the  appropriate 
risk  weight,  provided  that  any 
indemnification  is  limited  to  the 
difference  between  the  market  value  of 
the  lent  securities  and  the  amount  of 
cash  received  and  any  reinvestment  risk 
associated  with  the  cash  collateral  is 
home  by  the  customer. 

While  the  Board  is  seeking  comments 
on  a!!  aspects  of  its  proposed 
n-iofications  to  its  risk-based  captial 
gjidehnes.  it  seeks  specific  comment  on 
the  following  questions  with  regard  to 


the  proposed  treatment  for  low-risk 
collateralized  transactions: 

(1)  Should  the  Board  set  forth 
additional  criteria  in  order  to  better 
ensure  that  only  truly  low-risk 
collateralized  transactions  are  assigned 
to  the  zero  percent  risk  category?  For 
example,  the  Board  could  require  a 
specific  minimum  positive  margin 
percentage,  or  it  could  make  this  risk 
weight  available  only  to  institutions  that 
have  in  place  appropriate  management 
and  operating  systems. 

(2)  Should  the  Board  consider 
assigning  a  higher  risk  weight  than  zero 
percent  to  such  transactions,  for 
example,  10  percent? 

ni.  Regulatory  Flexibility  Act  Analysis 

The  Federal  Reserve  Board  does  not 
believe  adoption  of  this  proposal  would 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  (in  this  case,  small  banking 
organizations),  in  accord  with  the  spirit 
and  purposes  of  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.).  In 
this  regard,  the  proposed  revisions 
would  reduce  certain  regulatory  burdens 
on  bank  holding  companies  as  it  would 
reduce  the  capital  charge  on  certain 
transactions.  In  addition,  because  the 
risk-based  captial  guidehnes  generally 
do  not  apply  to  bank  holding  companies 
with  consolidated  assets  of  less  than 
$150  million,  this  proposal  will  not  affect 
such  companies. 

List  of  Subjects 

12  CRF  Part  208 

Accounting,  Agricultural  loan  losses, 
Applications,  Appraisals,  Banks, 
banking.  Branches,  Capital  adequacy. 
Confidential  business  information, 
Currency,  Dividend  payments,  Federal 
Reserve  System,  Flood  insurance, 
Publication  of  reports  of  condition. 
Reporting  and  recordkeeping 
requirements.  Securities,  State  member 
banks. 

12  CFR  Part  225 

Administrative  practice  and 
procedure,  Appraisals,  Banks,  banking. 
Capital  adequacy,  Federal  Reserve 
System,  Holding  companies.  Reporting 
and  recordkeeping  requirements. 
Securities.  State  member  banks. 

For  the  reasons  set  forth  in  this  notice, 
and  pursuant  to  the  Board's  authority 
under  section  5(b)  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C.  1844(b)). 
and  section  910  of  the  International 
Lending  Supervision  Act  of  1983  (12 
U.S.C.  3909),  the  Board  is  amending  12 
CFR  parts  208  and  225  as  set  forth 
below: 


PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  Sections  9. 11(a),  11(c),  19,  21,  25. 
and  2S(a)  of  the  Federal  Reserve  Act.  as 
amended  (12  U  S  C.  321-338.  248(a).  248(c), 
461.  481-486.  601,  and  611,  respectively); 
sections  4  and  13()1  of  the  Federal  Deposit 
Insurance  Act.  as  amended  (12  U  S.C,  1814 
and  1823(j).  respectively);  section  ?(a)  of  the 
International  Bar.icing  Act  of  19"8  (12  U  S  C. 
3105)-.  sections  907-910  of  the  Interr.ational 
Lending  Supervision  Act  of  1983  (12  L',S,C, 
3906-3909):  sections  2.  12;b).  12(g).  12(i). 
15B(c)(5).  17,  17A.  and  23  of  !hp  Serunties 
Exchange  Act  of  1934  (15  U.S.C  78b.  78J(b), 
787(g),  78;(i).  780^(ci(5),  78q.  78q-l,  and  78w, 
respectively):  section  5155  of  the  Revised 
Statutes  (12  U  S.C.  36)  as  amended  by  the 
McFadden  Act  of  1927  and  sections  1101- 
1122  of  the  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act  of  1989  '12 
U.S.C.  3310  and  3331-3351). 

2.  Appendi.K  .-\  to  pari  208  is  amended 
by  revising  the  last  sentence  m  the  first 
paragraph,  adding  a  new  sentence  at  the 
end  of  the  first  paragraph,  and  revising 
the  first  and  second  sentences  of  the 
second  paragraph  of  section  111  B.I.; 
adding  a  new  paragraph  at  the  end  of 
section  III.C.1.;  revising  the  last 
paragraph  of  section  11I.C.2.:  revising  the 
first  sentence  and  adding  a  new  second 
sentence  in  the  first  paragraph  of  section 
I11.C.3.;  by  adding  a  new  sentence  to  the 
end  of  the  last  paragraph  of  section 
III.D.l.;  and  by  adding  a  new  item  5, 
under  '■Category  1:  Zero  Percent"  and 
revising  item  8.  under  "Category'  2;  20 
Percent"  of  Attachment  III.  to  read  as 
follows: 

.Appendix  .\  to  Part  208 — Capital 
■Adequacy  Guidelines  for  State  Member 
Banks:  Risk-Based  Measure 


III.  *  •  * 

A.  •  •  • 

B.  *  *  * 

1.  *  •  *  Claims  fully  secured  by  such 
collateral  generally  are  assigned  to  the  20 
percent  risk-weight  category.  Collateralized 
transactions  meeting  all  the  conditions 
described  m  section  III  Cl.  may  be  assigned 
a  zero  percent  risk  weight. 

With  regard  to  collateralized  claims  that 
may  be  assigned  to  the  20  percent  nsk-weight 
category,  the  e.xtent  to  which  qualifying 
securities  are  recognized  as  collateral  is 
determined  by  their  current  market  value  If 
such  a  clai.m  is  only  partially  secured,  that  is. 
the  market  value  of  the  pledged  secunties  is 
less  than  the  face  amount  of  a  balance-sheet 
asset  or  an  off-balance-sheet  item,  the 
portion  that  is  covered  by  the  market  value  of 
the  qualifying  collateral  is  assigned  to  the  20 
percent  r.sk  category,  and  the  portion  of  the 
claim  Lhat  is  not  covered  by  collateral  in  the 
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forrr.  of  cash  or  a  qualifying  security  is 
assigned  to  the  risk  category  appropriate  to 
the  oblisor  or,  if  relevant,  the  guarantor. 


deb!  service)  generated  by  the  properties 
nust  not  be  less  than  120  peceni  of  the  loans 
annual  debt  serv-ice  (115  percent  if  the  ioarf 
are  based  on  a  floatms  interest  rate;  ''  ' 


c  •  •  • 

\.'  '  ' 

This  category  also  includes  claims 

collaieralized  by  cash  on  deposit  m  the  bsrtk 

or  by  secunties  issued  or  guaranteed  by 

OECD  central  governments  or  US 

government  agencies  for  which  a  positue 

margin  of  collateral  is  maintained  on  a  daily 

basis,  fully  taking  mto  account  any  change  in 

the  bank  8  exposure  to  the  obligor  or 

counterparty  under  a  claim  in  relation  to  the 

market  value  of  the  coiiatera'  held  in  suppon 

of  that  claim 
*>  •   •   • 

This  category  also  includes  the  portions  of 
claims  (including  repurchase  transactions! 
collateralized  by  cash  on  deposit  m  the  bank 
or  by  securities  issued  or  guaranteed  by 
OECD  central  governments  or  L!  S 
government  agencies  that  do  not  qualify  for 
the  zero  percent  nsk-weight  category: 
collateralized  by  securities  issued  or 
guaranteed  by  U,S,  government-sponsored 
agencies,  or  collateralized  by  securities 
issued  by  multilateral  lending  institutions  or 
regional  development  banks  in  which  the  U.S 
government  is  a  shareholder  or  contributing 
member 

3  ■   '   *  This  category  includes  loans  fully 
secured  by  first  liens  '*  on  one-  to  four-family 
residential  properties,  either  owner-occupied 
or  retried,  or  on  multifamily  housing 
properties."  provided  that  such  loans  havf 
been  made  in  accordance  with  pn.den; 
underwntmg  standards,  including  a 
conservative  loan-to-value  ratio:'*  art' 
performing  m  accordance  with  their  original 
terms:  and  are  not  90  days  or  more  past  due 
or  earned  in  nonaccrual  status.  The  following 
additional  cntena  also  apply  to  loans  secured 
by  multifamily  housing  properties  that  are 
included  in  this  category  m  the  yea,r 
preceding  placement  in  this  category  all 
principal  and  interest  pajTnents  m.usi  have 
been  made  on  time  and  the  average  annua] 
occupancy  for  the  properties  securing  such 
loans  must  have  been  at  leas*  80  percent:  thf 
original  term  of  the  loans  must  be  not  less 
than  seven  years  and  not  more  than  3C  years: 
and  the  annua!  net  operating  income  [before 


■   •    *  Where  a  bank  is  acting  as  agent  for  a 
customer  m  a  securities  lending  transaction 
collateralized  bv  cash  delivered  to  the  bank, 
the  transaction  is  deemed  to  be  collateralized 

by  cash  on  deposit  m  the  bank  for  purposes 
of  determining  the  appropriate  r:sk  wei^t 
category,  provided  thai  an>  indemnification 
18  limited  to  the  difference  between  the 
market  value  of  the  secunties  lent  and  the 
cash  received  and  any  reinvestment  risk 
associated  with  the  cash  collateral  is  borne 
by  the  customer. 


Attocbment  III— Summary  of  Risk  Weights 
and  Risk  Categories  for  State  Member  Banks 

Category  1:  Zero  Percent 
•         •         •         ■         • 

5.  Claims  collateralized  by  ca»n  on  deposit 
in  the  barik  or  by  securities  issued  or 
guaranteed  by  OECD  central  governments  or 
I'.S  government  agencies  for  which  a 
positive  margin  of  coliaterai  is  maintained  on 
a  daily  basis,  fully  taking  irtc  account  any 
change  in  the  bank  s  exp<isure  to  the  obligor 
or  counterparty  under  a  claim  in  relation  to 
the  market  value  of  the  cnilfltr'al  held  in 
support  of  that  claim. 

Category  2:  20  Percent 
t  •         •         •         • 

B  The  port.iins  of  claims  that  are 
I  oUateralized  '  b\'  cash  on  deposit  in  the 
lank  or  by  secunties  issued  or  guaranteed  by 
the  L'  S  Treasury  the  centra!  governments  of 
ether  OECD  countnes,  and  U.S.  government 
agencies  that  do  not  qualify  for  the  zero 
percent  nsk-weight  category,  or  that  are 
collateralized  by  secunties  issued  or 
guaranteed  by  U.S.  government-sponsored 
agencies. 


•^*  If  a  bank  hoids  !>ie  first  and  lu.iior  Itpnlsi  or,  h 
(■(■sideii'ial  property  and  no  other  party  holds  ar 
mtervenin^  iien.  the  transaction  i8  lr<>ated  as  a 
single  loan  secured  by  a  fi.'^t  hen  far  the  purpose  of 
delermming  the  loan-to-value  ratio 

"  The  types  of  prop<;n,ies  that  qualify  as  onf  to 
four-family  residences  or  multifamily  housing!  arf 
listed  in  the  instructions  to  the  comr-.erc^a'  hli^J^ 
call  report. 

"  For  a  loan  secured  by  a  multifamily  residential 
property,  the  loan-io-value  ratio  would  not  be 
deemed  conservative  if  it  exceed"  80  percent  {TS 
percent  If  the  loan  is  based  on  a  floating  interest 
rate!  For  both  muitifamiiy  and  one-  Ic  four-famiiy 
residential  properties,  the  loan-to-value  ratio  is 
based  upon  the  value  of  the  property  dete-rr.ined  by 
the  most  current  appraisal  or,  if  appropnate  for  one- 
to  four-f.'imily  residential  property   the  mno!  current 
evaluiition  Normally  thii  would  be  thu  appraisal  or 
evaluation  pe'formed  at  the  timr  the  loan  was 
onjiinaled 


PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  L'S  C  8T(J1(13),  IBia  18311. 
lM3;c)Se,.  l»44(h),  3106.  3108,  3907.  3909. 
3310,  and  3331-3351 

2,  Appendix  A  to  part  225  is  amended 
by  revising  the  last  sentence  in  the  first 
paragraph,  adding  a  new  sentence  at  the 
end  of  the  first  paragraph,  and  revising 
the  first  and  second  sentences  of  the 
second  paragraph  of  section  lll.&l.; 
adding  a  new  paragraph  at  the  end  of 
section  lIl.Cl.;  revising  the  last 


^"  Residential  property  loans  that  do  not  meet  all 
the  specified  cntena  or  that  are  made  for  the 
purpose  of  speculative  property  development  are 
placed  in  the  100  percent  risk  category, 

•  The  extent  of  collaterallzation  la  determined  by 
current  market  value. 


paragraph  of  section  III  C  2    rf»\"sing  the 
first  sentence  and  adding  a  r  i  w  second 
sentence  in  thr  ''."^■'  f;itrd«raph  of  section 
1I1.C.3.;  by  adcmg  a  llw  sentence  at  the 
end  of  the  last  paragraph  of  section 
IIl.D.l.:  and  by  adding  a  new  item  5. 
under  "Category  1:  Zero  Percent"  and 
revising  item  8.  under  "Category  2;  20 
Percent"  of  Attachment  III.  to  read  as 
follows: 

.\ppendix  .\  to  Part  225 — Capital 
,'\dequary  (luideline*  for  Bank  Hcidrnv 

Companies:  Kisk-BawKi  Measure' 

•         «         •         •  • 

m.  •  •  • 

A.*  •  • 
B.  •  •  • 

1.  •  *  *  Claims  fully  secured  by  such 
collateral  generally  are  assigned  to  the  20 
percent  risk-weight  category.  Collateralized 
transactions  meeting  all  the  conditions 
described  in  section  m.C.l  may  be  assigned 
a  zero  percent  risk  weight 

With  regard  to  collateralized  claims  that 
may  be  assigned  to  the  20  percent  risk-weight 
category,  the  extent  to  which  qualifying 
seciirities  are  recognized  as  collateral  is 
determined  by  their  current  market  value  If 
such  e  claim  is  only  partially  secured,  that  Is, 
the  market  value  of  the  pledged  securities  is 
less  than  the  face  amount  of  a  balance-sheet 
asset  or  an  off-balance-sheet  Item,  the 
portion  that  is  covered  liy  the  market  value  of 
the  qualifying  collateral  is  assigned  to  the  20 
percent  risk  category,  and  the  portion  of  the 
claim  that  is  not  covered  by  collateral  is  the 
form  of  cash  or  a  qualifying  security  is 
assigned  to  the  risk  category  app-opriale  to 
the  obligor  or,  if  relevant,  the  guarantor.  *  *  " 


C.  *  *  * 

1.  •  •  • 

This  category  also  includes  claims 
collateralized  by  cash  on  deposit  in  the 
subsidiary  lending  institution  or  by  securities 
issued  or  guaranteed  by  OECD  central 
governments  or  U.S.  government  agencies  for 
which  a  positive  margin  of  collateral  is 
maintained  on  a  daily  basis,  fully  taking  into 
account  any  change  in  the  banking 
organization's  exposure  to  the  obligor  or 
counterparty  under  a  claim  In  relation  to  the 
market  value  of  the  collateral  held  in  support 
of  that  claim. 

2.  •  *  * 

This  category  also  includes  the  portions  of 
claims  (including  repurchase  transactions) 
coUaterabzed  by  cash  on  deposit  in  the 
subsidiary  lending  institution  or  by  securities 
issued  or  guaranteed  by  OECD  central 
governments  or  U.S.  government  agencies 
that  do  not  qualify  for  the  zero  percent  risk- 
wei^t  category;  collateralized  by  securities 
issued  or  guaranteed  by  U.S.  government- 
sponsored  agencies;  or  collateralized  by 
securities  issued  by  multilateral  lending 
institutions  or  regional  development  banks  in 
which  the  U.S  government  is  a  shareholder 
or  contributing  member. 

3.  •  •  • 
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This  cateijory  irxludes  ic^ans  ''^:a  secured 
by  fir»i  bens  ' '  on  one   lo  four-family 
re8iQ«?ntja.  properties,  fither  owner-occupied 
or  -ented.  or  an  xuitifd.Tuly  housmg 
prcperTies,"  provided  that  such  loan*  have 
beer.  T.ade  in  acccrdance  with  prudent 
ir>:erwT7t!r>2  '•andards,  Including  a 
con»erva"!VP  io*in  to-value  ratio;'*  are 
pp-forrring  ir.  acxxirdance  with  their  original 
terms;  and  are  rvot  *  days  or  more  past  due 
or  ca.'-r.ed  :r.  r.ondccr-ti.  status.  The  following 
addi'onai  cn'e-.a  ri.H':  <ply  to  loans  secured 
by  rr.a:V.'.ami\y  houstns  propertie*  that  are 
included  m  this  cntesor,    Ir   he  year 
preceding  piacetnent  -^  -lu  category,  all 
pr.nripal  ar.d  interest  pajinents  must  have 
beer,  made  on  time  and  the  average  annual 
occupancy  for  the  properties  securing  such 
loans  T.ust  have  been  at  least  80  percent;  the 
onginai  terrr.  of  the  loans  must  be  not  less 
than  seven  vears  and  not  more  than  30  years; 
ard  th«  annual  net  operating  income  (before 
debt  servicp   ger.nrattd  by  the  properties 
rr.us;  not  o^  less  Lhan  12C  percent  of  the 
loans'  annua]  deo!  se^.ce  (115  percent  if  the 
loans  are  based  on  a  floating  interest  rate).*" 


D  • 

1   ' 


•   ■   ■  Where  a  baniang  organization  is 
acting  as  agent  for  a  customer  in  a  securities 

lending  transaction  ccUateraliied  by  cash 
delivered  to  ihe  tjank  ng  organization,  the 
trar.sactwn  is  deemeo  to  be  coUateraltzed  b> 
taso  on  deposit  .n  a  subsidiary  lending 
institution  for  purposes  of  determining  the 
appropriate  nais-weight  category,  provided 
tftat  any  indemmt'ica'ion  is  limited  to  the 
d;.'T8r«nce  between  the  market  value  of  the 
»^cii.-itie«  lent  and  the  cash  received  and  an., 
reinvestment  risk  associated  with  the  cash 
collateral  is  bome  by  the  customer. 


Attachment  III— Summary  of  Rjsk  Weights 
and  Rjak  Categories  for  Bank  Holding 
Companiea 

Category  1:  Zero  Percent 
•         *         *         •         • 

5.  Claims  collateralized  by  cash  on  deposit 
in  the  subsdiar>  lending  institution  or  by 


secunttes  issued  or  guaranteed  by  OECD 
central  governments  or  US.  government 
agencies  for  which  a  poslbve  margin  of 
collateral  is  maintained  on  a  daily  basis,  fully 
taking  into  account  any  change  in  the  bank's 
exposure  to  the  obligor  or  counterparty  under 
a  claim  in  relation  to  the  market  value  of  the 
collateral  held  in  support  of  that  claim. 

Category  2:  20  Percent 

•  •         •         *         • 

8.  The  portions  of  claims  that  are 
coUateraUzed  •  by  cash  on  deposit  in  the 
subsidiary  lending  institution  or  by  seconties 
issued  or  guaranteed  by  the  U.S.  Treasury, 
the  central  governments  of  other  OECD 
countries,  and  U.S.  government  agencies  that 
do  not  qualify  for  the  zero  percent  risk-weight 
category,  or  that  are  collateralized  by 
securities  issued  or  guaranteed  by  US. 
government-sponsored  agencies 

•  •         •         *         • 

Board  of  Governors  of  the  Federal  Reserve 

System,  April  10, 1992. 

William  W.  WUes. 

Secretary  of  the  Board. 

[FR  Doc.  92-«7©4  Filed  4-17-82;  8:45  am) 

BfLtl**  coo*  «I'0-  ■'^** 


"  If  i  NLijuns  3rMn;i^::"  -  ">ncj  '.v  t'lr^l  and 
lu.-.  or  .xfn<*:  Ml  i  re«Kk>". :  .i.  ^rwoerty  and  no  other 
pdi^  aoiiia  ar.  ate.-veri  .ig    er,  "Jie  transacuon  is 
treated  as  a  fungie  kjad  secured  by  a  first  lien  for 
the  purpoi*  ^f  csetermming  the  loan-to-vahie  ratio. 

'•  The  •>•?«'  ^f  properties  that  quaHf>'  as  one-  to 
four-far-.ii>  residence*  or  multifamily  housing  are 
lv»(e<!  in  the  iii»fnictwn-)  to  t.i<  VR  a-9C  Rspoft 

"  For  a  io«c  leoirwJ  by  a  nultifamily  residential 
pr  rp?-^.  the  ioai>-(o-vehM  ratio  would  not  be 
deemed  oon»er.a;:ve  if  it  sxcseds  W  percent  (75 
p?rcen*  -S  :he  loan  (*  t>a*ed  on  a  floating  interest 
rate;  For  rwth  multifamily  and  one-  to  four-family 
rv^'dentia!  ort;tp«>rn>-«.  the  kjon-to-valuc  ratio  ii 
b9**d  upon  the  v9iu«  of  the  property  determined  by 
'r>«  mo«t  curT<>nt  apt>rti»ai  or  If  appropriate  for  a 
one-  to  four  tanury  -esidential  property,  the  moal 
cur^r>«  evajuanca  Normelly  tiua  would  be  tlie 
apprai»<L>  or  evslu^tKi.n  [w.n'onned  at  the  time  the 
oan  was  QngJna'ed 

"  ResMJr'nt.si  property  loam  that  do  not  meet  all 
'.le  fpecified  :r'pra  or  'ha'  an?  made  for  the 
purpoi*  of  np^cu.a'  't  oroperty  devekjpmenl  are 
placed  in  the  100  percent  nsk  category. 


OEPARTWEWT  OF  mAHSPOWTATlON 

Feaera/  Aviation  Administration 

U  CFR  Pan  39 
iDocke»No   92-NM-.1S-AO 

Airwortf!in€sa  DtrectJves;  Airbus 
Industrie  Model  A30C.  A3 10,  and  A300- 
SOO  &ef*e«  Airoianes 

AGfMCv:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  nilemaking 
(NPRM). 

summary:  This  notice  proposes  the 
auupiiun  of  a  new  airworthiness 
directive  (AD)  that  ia  applicable  to 
certain  Airbus  Industrie  Model  A300, 
A310.  and  A300-600  series  airplanes. 
This  proposal  would  require  inspection 
of  the  Teleflex  flexible  control  cable  on 
the  ram  air  turbine  (RAT);  corrective 
aciton  ("Maintenance  Task"),  if 
necessary,  and  repetitive  performance 
of  those  "Maintenance  Tasks."  This 
proposal  is  prompted  by  reports  of  the 
RAT  Teleflex  flexible  cable  jamming. 
which  made  it  difficult  to  extend  the 
RAT.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  failure  of  the  RAT  to  release 
properly. 

DATtS;  Comments  must  be  received  by 
June  3,  1992. 

AOOfiCSSCS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


'  The  extent  of  coOateralization  Is  determined  by 
current  market  value. 


Administration  (FAA).  Transport 
.Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  92-NM-3&- 

AD.  1601  Lind  Avenue  SW.,  Renton. 
VVdshmgton  98055-4056.  Comments  may 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m..  Monday  throusjh  Fnday, 
except  Federal  holidays. 

The  9er\ice  information  referenced  m 
the  proposed  rule  may  be  obtained  from 
.Airbus  Industrie,  Airbus  Support 
Division.  .Avenue  Didier  Daurat.  31700 
Blagnac,  France.  This  information  may 
be  examined  at  the  FAA.  Transport 
Airplane  EHrectorate.  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr  Greg  Holt.  Standardization  Branch. 

AVM-113,  FAA.  Transport  Airplane 

Directorate.  1601  Lind  Avenue  SW., 

Renton,  Washmgotn  98055-4056; 

telephone  (206]  227-2140;  fax  (206)  227- 

1320. 

SUPPLEMENTARY  IMF0RIMAT10N: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
v\ntten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  subm.ifted  in  triplicate  to  the  address 
specified  above.  All  communications 
recieved  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
m  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Com.ments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summaiizmg  each  F,AA-publ!C  contact 
concetned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  92-NM-35-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 

ANM-103,  Attention:  Rules  Docket  No. 
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92-NM-3S-AD,  1601  Lind  Avenue  SW. 
Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  lAviation 
Civile  (DGAC),  which  is  the 
airiAorfhiness  authonty  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Industrie  Model  A300,  A310,  and  A300- 
600  series  airplanes.  The  DCKC  advises 
thai  there  have  been  reports  of  the  ram 
air  turbine  (RAT)  Teleflex  Hexible 
control  cable  jamming  dunng  ground 
tests,  which  made  extending  the  RAT 
difficult.  The  cause  of  the  jamming  has 
been  attributed  to  corrosion  cf  the  cable 
Failure  of  the  R,AT  to  release  properly, 
in  the  event  of  a  two-engines-out 
situation,  could  result  in  loss  of 
hydraulic  power  and  reduced 
controllability  of  the  airplane. 

Airbus  Industrie  has  issued  the 
following  service  bulletins,  which 
address  the  problem  described; 


Model 

Service  bulletin  number  and  wsue 
date 

A300 

A30O-29-09',      R«v!s,of 
A'jgust  27    1991 

2      datexl 

A310 

A3^0-?9-2030,     Revisid 
AcKjjSt  '    1991 

2     aa'ot: 

A300-6CX3 

A300- 29-6022      Revision 
Agaust  27,  1991. 

2     aateo 

These  service  bulletins  describe 
procedures  for  inspecting  the  Teleflex 
flexible  cable  on  the  RAT  to  determine 
proper  operation;  this  procedure 
involves  measuring  the  load  needed  to 
move  the  handle  from,  the  OFF  to  the 
ON  position.  The  service  bulletins  also 
describe  procedures  for  corrective 
actions,  identified  as  "Maintenance 
Tasks,"  that  involve  checking,  clearing, 
and  greasing  the  Teleflex  cable,  and 
cleauiiig  the  cable  sheeth. 

The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  Airworthiness  Directive  91-124- 
122(B)R1  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

This  airplane  mode!  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Reguiations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthincs.^ 
agreement,  the  DGAC  has  kept  the  FA  \ 
informed  of  the  situation  descnbed 
above.  The  FAA  has  examined  the 
findings  of  the  DG.^C.  reviewed  all 
available  information,  and  determined 
that  .A.D  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
inspection  of  the  TelcPiex  flexible 
control  cable  on  the  RAT  to  determine  if 
it  operates  correctly;  performance  of  a 
corrective  action,  the  "Maintenance 
Task,"  if  necessary;  and  repeated 
performance  of  the  "Maintenance  Task.'" 

The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
applicable  service  bulletin  described 
previously. 

The  F.'\A  estimates  that  127  airplanes 
of  US  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  wnrk  hours  per 
airplane  to  accomplish  the  initial 
inspection,  and  14  work  hours  per 
airplane  to  accomplish  the  Maintenance 
Task.  The  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $13,970 
(or  $110  per  airplane)  for  the  initial 
inspection,  and  $97,790  (or  $770  per 
airplane)  for  each  performance  of  the 
Maintenance  Task. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
".2612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  PR  11034,  February 
26. 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  "addresses 

List  of  Subjects  in  14  CFK  Far'  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows; 

PART  39— AIRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423. 
49  U.S.C.  106(g):  and  14  CFR  11  89. 

§39.13    [AnwfKtod] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthmess 
directive: 

Airbu*  Industrie:  Docket  92-NM-35-AD. 

Applicability:  Model  A300,  A310.  and 
A3O0-6O0  series  airplanes,  on  which 
Modification  4803  has  not  been 
accomplished,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomphshed  previously. 

To  prevent  failure  of  the  ram  air  turbine 
(RAT)  to  release  properly,  accomplish  the 
following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  conduct  a  test  of  the  RAT  Teleflex 
flexible  control  cables  to  verify  that  the 
control  cables  operate  properly  (the  load  to 
move  the  handle  must  be  equal  to  or  lower 
than  5.5  daN).  in  accordance  with  Airbus 
Industrie  Service  Bulletins  A300-29-097, 
Revision  2,  dated  August  27, 1991  (for  Model 
A300  series  airplanes):  A310-29-2030. 
Revision  2.  dated  August  27. 1991  (for  Model 
A310  series  airplanes):  or  A300-2&-6022. 
Revision  2.  dated  August  27, 1991  (for  Model 
A300-€00  series  airplanes),  as  applicable. 

(b)  If  no  discrepancy  is  detected  thereafter 
at  intervals  not  to  exceed  30  months, 
accomplish  the  "Maintenance  Task" 
specified  in  paragraph  2.C.  of  Airbus 
Industrie  Service  Bulletin  A30O-29-O97. 
Revision  2.  dated  August  27, 1991  (for  Model 
A300  series  airplanes):  A310-29-2030. 
Revision  2.  dated  August  27. 1991  (for  Model 
A310  series  airplanes):  or  A300-29-6022, 
Revision  2.  dated  August  27, 1991  (for  Model 
A30O-600  series  airplanes);  as  applicable. 

(c)  If  any  discrepancy  is  detected  (e.g..  the 
load  to  move  the  handle  during  operation  of 
the  left  or  right  control  cable  is  higher  than 
5.5  daN).  accomplish  paragraphs  (c)(1)  and 
(c)(2)  of  this  AD: 

(1)  Prior  to  further  flight  accomplish  the 
"Maintenance  Task"  specified  in  paragraph 
2  C.  of  Airbus  Industrie  Service  Bulletin 
A300-29-097.  Revision  2.  dated  August  27. 
1991  (for  Model  A300  series  airplanes);  A310- 
29-2030.  Revision  2.  dated  August  27. 1991 
(for  Model  A310  series  airplanes):  or  A30O- 
29-6022.  Revision  2,  dated  August  27, 1991 
(for  Mode!  A3O0-600  series  airplanes),  as 
applicable. 

(2)  At  intervals  not  to  exceed  30  months 
after  the  accomplishment  of  the  Maintenance 
Task  in  accordance  with  paragraph  (c)(1)  of 
this  AD.  repeat  the  Maintenance  Task  in 
accordance  with  the  applicable  Airbus 
Industrie  service  bulletin. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
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S!anddr'liz<ition  Brant;.-.,  ANM-113,  FAA. 
Transpon  Airplane  Lhreciorate.  The  request 
shaii  *!e  'M-warded  throush  an  FA.^  Principal 
Maintenance  inspector,  who  may  coBctir  or 
comment  and  then  send  it  to  the  Manager. 
Standardization  Branch.  ANM-113 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21  199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  April  X 

James  V    De\any, 

Acting  Manager.  Transport  Airplare 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  <*Z-  9057  Filed  4-17-92;  8:45  am) 

BIL^IHC,    coot    ««lO-'J->« 


14CFRPart39 

■Docket  No  92-NM-W-AD! 

Airworthiness  Directives;  SAAB- 
SCANIA  Model  SAAB  3-tOB  Be-  es 
Airplanes  i 

AOE?«c*:  Federal  Aviation 

■.  i-  r.'i-'-atioaDOT. 

tcnoN:  Notice  of  proposed  rulemaking 

tNPRM). 

summary:  This  notice  proposes  the 
au  ;  ior'  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  SAAB-SCANIA  Model  SAAB 
340B  series  airplanes.  This  proposal 
would  require  modification  of  the 
stabilizer  de-icer  boot  system.  This 
proposal  is  prompted  by  recent  field 
experience,  which  has  shown  that 
malfunctioning  of  the  stabilizer  de-icer 
boot  system  could  occur  due  to  freezing 
of  the  control  valve  and  the  pressure 
switch  located  in  the  dorsal  fin.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  the 
accumulation  of  ice  and  subsequent 
rpHjced  controllabihty  of  the  airplane. 
dates:  Comments  must  be  received  by 
June  8. 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM-54- 
AD.  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  Comments  may 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
SAAB-SCANIA  AB.  Product  Support.  S- 
581.88.  Linkbping.  Sweden.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton. 
Washington. 


FOB  FunrviER  INFORMATtOM  CONTACT. 
.Mr.  .Mark  Quain.  .AerospH^  t-  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4058;  telephone  (206) 
?,27_214.S:  fa*  '2061  227-1320. 

SUPPLEMEMTARV   IMFOBMATION; 

Commflnta  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  li^t  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  Filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-54-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-54-AD.  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 

Discussion  * 

The  Luftfartsverket  (LEV],  which  is 
the  airworthiness  authority  for  Sweden, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  SAAB- 
SCANIA  Model  SAAB  340B  series 
airplanes.  The  LFV  advises  that  recent 
field  experience  has  shown  that 
malfunctioning  of  the  stabilizer  de-icer 
boot  system  could  occur  due  to  freezing 
of  the  control  valve  and  the  pressure 
switch  located  in  the  dorsal  fin.  This 
condition,  if  not  corrected,  could  result 
in  continuously  inflated  or  deflated 
boots;  subsequently,  ice  acciunulation 


could  occur,  which  could  lead  to 
reduced  stall  margins  and  reduced 
controllability  of  the  airplane. 

SAAB-SCANIA  has  issued  S€^^'1re 
Bulletin  340-30-039,  dated  December  16. 
1991.  which  describes  procedures  for 
instaildtion  of  an  additional  heater 
blanket,  insulation  of  the  tubing  and 
valve  solenoid,  and  relocation  of  the 
pressure  switch  Installation  of  this 
modification  will  improve  the  reliability 
of  the  de-icing  system.  The  IJFV 
classified  this  service  bulletm  as 
mandatorv  and  issued  Swedish 
Airworthiness  Directive  No.  1-051  m 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Sweden. 

This  airplane  model  is  manufacturpd 
in  Sweden  and  is  t>'p€  certificated  for 
operation  in  the  United  States  under  the 
Provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  LFV'  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  F.Aj\  has  examined  the 
findings  of  the  LF\'.  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessar>'  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  stabilizer  de-icer 
boot  system.  This  action  would  be 
required  to  be  accomplished  m 
accordance  with  the  service  bulletin 
descnbed  previously. 

The  FAA  estimates  that  32  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $5,280. 

The  regulations  proposed  herein 
would  not  have  substantial  di.-ect  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  It  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1| 
IS  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
Pale"  under  the  DOT  Regulatorj'  Policies 
and  Procedures  [44  FR  11034,  February 
26.  1979);  arid  (3)  if  promulgated,  will  no! 
have  a  significant  economic  impact. 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  regulatory 
p\  aluation  prepared  for  this  action  ts 
contained  in  the  Rules  Docket  A  copy  nf 
It  may  be  obtained  by  contactir\g  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportatiion.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuan!  to  the  authority 
delegated  to  me  ^y  the  Administrator, 
ihe  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  thf' 
Federal  Aviation  Regulations  as  follows 

PART  39— AmWORTHINESS 
DIRECTIVES 

1  The  authonty  citation  for  part  39 
cnniimies  to  read  as  follows: 

Authority:  4a  L'-S  C.  1354(a|.  1421  and  1423. 
49  US  C.  lOMs):  and  14  CJ-'F  TIBfl 

§39.13    (Amendcdl 

2  Section  39. 13  is  amended  by  adding 
the  following  new  airworthiness 

ui'-ective: 

S :V.\B-Sc*iii«.  Dociel  K-Wl-M-.M) 

Apphcohtdty:  Model  S.AAB  340B  series 
atrpianes:  senal  nurrbprs  240  through  299 
tnduwve:  certificated  in  any  category 

Compliar.cc  Reqdired  as  ipdiCR'ed.  unies.^. 
rtccompiished  previousiy 

To  prevent  the  srcumijlatior  of  \cf  and 
^bbgequeot  reduced  controlkibilitj-  of  thf 
rtirpiaire  and  i^alt  «nar«ins,  accomplish  thf 
f  'lowing: 

I'al  Within  60  days  after  the  effttcdve  date 
jf  this  AD.  modify  the  stabilizer  de-icer  boo' 
s\»iem  in  accordance  wth  SA.AB-SCAMA 
:S«rvioe  Buiietin  340-30-039,  dated  liecpmhtT 
IP.  1931, 

(bj  An  attemalis'e  method  of  compliance  c 
ddiustmefi.!  of  the  compliarwe  time,  whici^i 
provides  an  acceptable  level  of  safety,  ma) 
be  used  whets  approved  by  the  Mana^jer. 
S'andardization  Branch.  A>i'M-n3,  V \A. 
Transport  Airplane  Hirectorate  Thp  requcs' 
shall  be  forwarded  through  an  Y .\.\  Princrpfli 
Mdmtenance  Inspeclor,  who  mav  concur  or 
comment  and  then  send  it  to  the  Managfr. 
Standardization  Branch 

(c)  Spectai  flight  permits  may  t*  issued  tp 
accordance  with  FAR  21  IP'  and  21  199  to 
operate  th«  airplane  to  a  kxation  wnere  the 
requirements  of  this  .AD  can  he 
accomplished. 


Issued  in  Renlon,  Washington,  on  April  6. 

1992 

Darreil  M  Pedersoa, 

■\:  i::is  Mrro'^er.  Transport  Ajrplane 
P:rprt,iri.:i'  Airr~r/!  Cprtificotion Service 
[FR  I)r)c  s:  -9(156  Fued  •^-17-92;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

iFt-8*-86l 
RIN  1545-AJ35 

Real  Estate  Mortgage  Investment 
Conduits 

AGENCY:  Internal  Revenue  Service. 

Treasury, 

ACTIOM:  Notice  of  proposed  rulemaking. 

SUMMAPtr:  This  document  amtains  a 
nonce  of  proposed  rvilemaking  relating 
to  real  estate  mortga|}e  investment 
conduits,  or  RELVIlCs  TTiis  artior  is 
necessary  because  of  chanj?es  to  the 
applicable  lax  law  made  by  the  '\hk 
Reform  Act  of  19a6  and  by  the  Tet:hnical 
and  Miscellaneous  Revenue  Act  of  1MH8. 
The  proposed  regulation  descritics  the 
tax  treatment  of  foreign  holders  of 
residual  interests  in  a  RF..VflC  if  the 
residual  interest  has  tax  Hvoidanc" 
po'ential 

DATES:  Written  c<-irr.ments,  requests  to 
fi^pear,  and  outlines  of  oral  comments 
to  he  submitted  at  the  public  hearing 
sc*  eduied  for  June  1",  1992.  must  be 
received  by  May  2'  1992 
ADDRESSES:  Send  al!  correspondence 
roncerr.ms  this  notice  of  proposed 
r.i;emaking  to:  Commissioner  of  Internal 
Revenue.  P  O  Box  7604.  Ben  Franklin 
Station.  Attention:  CC:CORP:T:R  (Fl-8ft- 
86).  room  5228,  Washington,  DC  20044, 
fOfl  FURTMEB  INFORMATIOM  CONTACT 
Carol  A.  Schwartz  or  Tom  Lyden. 
(telephone  (202)  566-329")  {not  a  toll- 
free  nii.Tiber),  of  the  Office  of  Assistant 
Chief  Counsel  Financial  Institutions  and 
Products,  nil  Constitution  Avenue. 
\W.,  Washington,  DC  20224  .Attention 

cc:Fi&p  (H-sB-ee) 

SUPPLEMENTARV  IWFORMATtON: 

Background 

T,h!S  document  amend-s  proposed 
income  tax  regulations  (28  CFR  part  1) 
under  sections  880A  and  880Cj  of  the 
Internal  Revenue  Code  of  1986  (Code) 
tnat  were  published  in  the  Federal 
Register  on  September  30,  1991  (St.  FH 
495261.  Section  671  of  the  Tax  Reform 
Act  of  1986  (the  1986  Act).  Pub.  L  No. 
yy-c.H.  100  Stat,  2309,  added  to  the  Code 


new  sections  8H(iA  ttniMigr;  tttXK/  arxj 
amended  other  sections  of  the  Code  to 
provide  rjies  relating  to  real  estate 
rio'^t^'axi  investment  conduits,  or 
f-i.Mi{.<i  ^*(.i;::7r  l!X>>it)  of  the  Technical 
u-,.j  'vtiACfii«:;«'i:(,!,  Kuvenue  Act  of  1988 
(TAMKAl,  fiilj  I .  No,  100-^7. 102  Stat. 
3419.  amendeu  m  •  !  imi  671  of  the  1986 
Act.  These  prc\  s,   ;  s  generally  take 
effect,  under  section  675  (a)  of  f  »  loi^ 
Act  as  amended  by  section  lOOL  i ».  d  •  J 
of  TAMRA.  or  i«ri,„iry  1.  1987. 

Explanation  of  Prf)<.  isior;*- 

On  Scptemiier  .i(i.  1*<1   the  Service 
published  ir  the  Fsderai  Register  (56  FR 
49528)  prop<»se<i  n>Ri  i h t:  >n8  concerning 
the  taxation  of  RK^'i(.^    ;  ■  RPMIC 
interestholders  Thif  r>(.t  ,  rut  proposed 
pulemaKinB  Binerid^  existing  proposed 
5  1.8tTii(y   t|Hl.  whicti  provides  rules 
conct  mins  trnn-sfers  of  residual 
!■  tr-rt-s'.'j  (o  f ore isjn  persons. 

i  tif  njip  Re'  o'li  !Ti  existing  proposed 
§  18b<Kr  Mb^:  is  ;'M(n<ied  to  dtscouTHge 
the  transfer  of  rt'sx*  ixl  interests  to 
foreign  persons  f(M  the  purpose  of 
avoiding  thf  tnx  on  excess  inclusions. 
Generally  tmnr-r  sections  880C  and 


e60E.  a  ref  If 


interest  holder  is  taxed 


on  excess  im  Isis  uns  as  they  accrue 
regardless  t  '  whether  that  residual 


interes- 


tr-eives  any 


distri'    •:!'n^  from  the  REMIC.  Certain 
foreign  n-^'dual  interest  holders  (those 
subject  to  tax  nnder  section  671  or  881) 
are,  however,  taxed  on  excess 
inclusions  only  at  the  time  they  receive 
distributions  from  the  REMIC.  See 
section  860G{bJ. 

Proposed  \  1.880G-3ta)(l)  provides 
that  the  tmn«»fpr  of  a  residual  Interest  to 
a  foreign  pf  rsnr  is  disregarded  if  the 
residual  interest  has  tax  aviodance 
potential.  Under  existing  proposed 
S  1.860C-3[(i;i':;,  a  rt  .^idual  interest  has 
tax  avoids  •!(•■  ff  ttnlial  unless  the 
expected  fjtj.T  distributions  on  the 
residual  interest  equal  at  least  30 
percent  of  the  anticipated  excess 
inclusions  attributable  to  that  interest 
Further,  the  transferor  must  reasonably 
expect  that  the  distributions  will  occur 
at  or  after  the  t:me  at  which  the  excess 
inclusior..s  H(:<:rji^ 

The  Senile  »*  ciHiiemed  thai 
although  the  nji)'6  s«  t  out  in  existing 
proposed  (  l.8WXr  :i,a)  generally  ensure 
that  the  SerMce  v*  lii  collect  the  tax  on 
excess  itii,iu.'..onfv  tt>e  existing  rules 
permit  .v^nifi<.«nl  deferral  of  that  tax 
This  defe.Tai  j.s  contrary  to  the 
legislative  ['ur^»!»e  of  section  860E 
Cnrscquenti).  tl.^^  nuina-  r'  j,ht  ;.iis.'.i 
rulemak.in><  Hnit'io*  p'-'j^jMiJ  i  l.boOL.- 
3(aK2)  to  pn H  a*  iK<i<  «  r>  sidual  tnteresl 
has  taxavoniwr:  *■  f>  nential  unless  the 
transferor  renso  .ii    .  expects  that  the 
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REMIC  will  distribute  to  the  transferee 
residual  interest  holder  amounts  that 
will  equal  at  least  30  percent  of  each 
excess  inclusion,  and  that  such  amounts 
wiil  be  distributed  at  or  after  the  time  at 
which  the  excess  inclusion  accrues  and 
not  later  than  the  close  of  the  calendar 
year  after  the  calendar  year  of  accrual. 

Proposed  Effective  Date 

Generally,  proposed  §  1.860G-3(a](l), 
(2).  and  (3),  as  amended,  is  proposed  to 
be  effective  for  transfers  of  residual 
interests  that  occiir  after  April  20. 1992. 
Fiowever,  the  proposed  regulation,  as 
amended,  does  not  apply  to  the  transfer 
of  a  residual  interest  in  a  REMIC  by  the 
RE-MIC's  sponsor  (or  by  another 
transferor  contemporaneously  with  the 
forrr.ation  of  the  REKDC)  on  or  before 
June  30. 1992  if  three  conditions  are 
satisfied.  First,  the  terms  of  the  regular 
interests  and  the  prices  at  which  regular 
interests  will  be  offered  must  have  been 
fixed  on  or  before  April  20. 1992.  To 
satisfy  this  condition,  the  REMIC 
sponsor  need  not  have  prepared  a 
prospectus  setting  forth  the  terms  of  the 
regular  interests  and  the  prices  at  which 
regular  interests  are  offered  before  April 
20.  1992.  The  sponsor  must,  however,  be 
able  to  demonstrate  that  the  terms  of  the 
regular  interests  and  the  prices  at  which 
regiilar  interests  are  offered  were 
established  before  that  date.  Second,  on 
or  before  June  30. 1992.  a  substantial 
portion  of  the  regular  interests  in  the 
R£\!1C  must  have  been  sold,  with  the 
terms  and  at  the  prices  that  were  fixed 
on  or  before  April  20, 1992.  to  investors 
who  are  unrelated  to  the  REMIC's 
sponsor.  Third,  the  residual  interest 
must  not  have  tax  avoidance  potential 
within  the  meaning  of  existing  proposed 
i  1.860G-3(a](2). 

This  notice  of  proposed  rulemaking 
does  not  amend  or  affect  proposed 
§  1  860G-3(a)(4).  and  therefore, 
proposed  §  1.860G-3{a)(4)  continues  to 
have  a  proposed  effective  date  of 
September  27, 1991. 

Special  Analysis 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  m  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553  (b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  proposed  regulations,  and, 
therefore,  an  initial  Regulatory 
Flexibihty  Analysis  is  not  required. 
Pursuant  to  section  7805  (f)  of  the 
Internal  Revenue  Code,  these  proposed 
regulations  will  be  submitted  to  the 


Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Tom  Lyden  of 
the  Office  of  Assistant  Chief  Counsel 
(Financial  Institutions  &  Products). 
However,  persormel  from  other  offices 
of  the  IRS  and  Treasury  Department 
participated  in  the  development  of  the 
proposed  regulations. 

List  of  Subjects  in  28  CFR  i  asfl  \  -0 
through  1.860G-3 

Income  taxes,  Investments, 
Mortgages,  REMICs. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

FART  1  -INCOME  'AX,  TAXABLE 
YEARS  BEGINNSNG  AFTE^ 
0E":EM8ER  31,  1963 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  the 
following  citation: 

Authority:  26  U.S.C.  7805. 
•  *  •  Section  1.860G-3  also  issued  under  26 
U.S.C.  860G(b)  and  26  U.S.C.  880G(e).*  *  * 

Par.  2  Section  1.8eOA-0,  as  proposed 
on  September  30, 1991  (56  FR  49534).  is 
amended  by  adding  paragraph  headings 
(A)  and  (B)  to  the  entry  for  §  1.860A- 
l(b)(2)(i)  to  read  as  follows: 

§  1.860A-0    OutHn«  of  Bfc  M  C  prov  s.o.'.s. 
«         *         *         •         * 

§  1.860A-1    Effective  dates  and  transition 

rules. 


(b)  •  •  * 
(2)  •  •  • 

(i)  *  *  * 

(A)  Transfers  of  certain  residual  interests. 

(B)  Transfers  to  foreign  holders. 

•         *         •         •         • 

Par.  3.  Section  1.860A-1,  as  proposed 
on  September  30, 1991  (56  FR  49535).  is 
amended  by  revising  paragraph  (b)(2)(i) 
to  read  as  follows: 


§1.860A-1     Eftectiv* 
rules. 


•'d  transition 


(b)  •   •  * 

(2)  •  *  *  (i)  In  general— {A)  Transfers 
of  certain  residual  interests.  Section 
1.860E-l(c)  (concerning  transfers  of 
noneconomic  residual  interests)  and 
§  1.860G-3(a)(4)  (concerning  transfers 
by  a  foreign  holder  to  a  United  States 
person)  are  effective  for  transfers  of 


residual  interests  on  or  after  September 
27,  1991. 

(B)  Transfers  to  foreign  ho.'dprs. 
Generally,  §  l,860G-3{a)  (1),  (2).  and  (3) 
(concerning  transfers  of  residual 
interests  to  foreign  holders)  is  effective 
for  transfers  of  residual  interests  after 
April  20,  1992.  However.  §  1  860G-3{a) 
(1).  (2).  and  (3)  does  not  apply  to  a 
transfer  of  a  residual  interest  ;n  a 
REMIC  by  the  REMICs  sponsor  (or  by 
another  transferor  contemporaneously 
with  formation  of  the  REMIC]  on  or 
before  June  30,  1992  if— 

(;)  The  terms  of  the  regular  interests 
and  the  prices  at  which  regular  interests 
will  be  offered  have  been  fixed  on  or 
before  April  20,  1992; 

[2]  On  or  before  June  30.  1992,  a 
substantial  portion  of  the  regular 
interests  in  the  REMIC  have  been 
transferred,  with  the  terms  and  at  the 
prices  that  were  fixed  on  or  before  .A-pril 
20, 1992,  to  investors  who  are  unrelated 
to  the  REMICs  sponsor;  and 

(5)  At  the  time  of  the  transfer  of  the 
residual  interest,  the  expected  future 
distributions  on  the  residual  interest 
equal  at  least  30  percent  of  the 
anticipated  excess  inclusions  (as 
defined  in  §  1  860E-2(a)(4)),  and  the 
transferor  reasonably  expects  that  the 
transferee  will  receive  sufficient 
distributions  from  the  REMIC  at  or  after 
the  time  at  which  the  excess  inclusions 

accure. 

*  *        •        *        • 

Par.  4.  Section  l,860G-3(a){2l.  as 
proposed  on  September  30.  1991  (56  FR 
49544),  is  revised  to  read  as  follows: 

§  1.860G-3     Treatment  of  foreign  persons. 

(a)  *  *  *  ^ 

(2)  Tax  avoidance  ootential.  A 
residual  interest  has  tax  avoidance 
potential  for  purposes  of  this  section 
unless,  at  the  time  of  the  transfer,  the 
transferor  reasonably  expects  that  the 
REMIC  will  distribute  to  'he  transferee 
residual  interest  holder  amounts  that 
will  equal  at  least  30  percent  of  each 
excess  inclusion,  and  that  such  amounts 
will  be  distributed  at  or  after  the  time  at 
which  the  excess  inclusion  accrues  and 
not  later  than  the  close  of  the  calendar 
year  following  the  calendar  year  of 
accrual. 

•  •        ♦        •        • 

David  G.  Biattner, 

Chief  Operations  Officer,  Internal  Revenue 

Service. 

[FR  Doc.  92-9010  Filed  4-17-92;  8.45  am] 
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26  CFR  Part  1 

fFt-«8-86] 
RmiS45-AJ3S 

Real  Eatato  ftlortgage  tnvestmeni 
Conduits:  Hewmg 

agency:  Internal  Revenue  Service. 
Treasury. 

ACnOM:  No<ice  of  pubitc  hearing  on 
proposed  regulations. 

SliMMARv:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  real  estate 
mortgage  investment  conduits,  or 
RENflCs. 

DATE  The  public  hearing  wil!  be  held  on 
Wednesday.  June  17,  1992.  beginning  at 
10  a.m.  Requests  to  speak  and  outlines 
of  oral  comments  must  be  received  by 
Wednesday.  May  27.  1992 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Commissioner  s  Conference 
Room,  room  3313,  Internal  Revenue 
Service  Building.  1111  Constitution 
Avenue  NW.,  Washington.  DC  Requests 
to  speak  and  outlines  of  oral  comments 
should  be  submitted  to;  Internal 
Revenue  Service,  P.O  Box  7604.  Ben 
Franklin  Station,  Attn;  CC.CORP:T:R. 
fFl-88-861,  room  5228,  Washington,  IX: 
20044. 

FOR  FURTHER  MFORMATION  CONTACT. 

Carol  Savage  of  the  Regulations  Umt 
Assistant  Chief  Counsel  (Corporate), 
202-377-9238  or  (202)  566-3935  {not  toll 
free  numbers). 

SUPP1.EMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  sections  880A  and 
860C  of  the  Internal  Revenue  Code  of 
'.986.  The  proposed  regulations  appear 
elsewhere  in  this  issue  of  the  Federal 
Register 

The  rules  of  §  601.601(a)(3)  of  the 
Stcite.T.ent  of  Procedural  Ralrs"  (26 
CFR  pa.-l  601)  shall  Hpply  with  respect  to 
the  public  hearina  Persons  who  have 
submitted  wntten  cnmrnpn's  within  the 
time  prescnbed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  propc.srd  rfgiilaTuins 
shocid  submit  not  later  than 
Wednesday.  May  27,  1992,  an  oulli.^e  of 
the  oral  comment/testimony  to  be 
presented  at  the  heanng  and  the  time 
they  w:sh  to  devo'e  !o  each  subject 

F;ich  speaker  (or  group  of  speakers 
rt-presentmg  a  single  entity)  wili  be 
limited  to  10  minutes  for  an  oral 
presentation  exciusivf  of  the  time 


consumed  by  questions  from  the  panel 

for  the  government  and  answers  to  these 
questions 

Because  of  controlled  access 
restrictions,  attendees  canno!  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Service  Building  until 
P  45  a  m 

,An  agenda  showing  the  scheduling  o! 
the  speakers  wnl!  be  made  after  outlines 
are  received  from  the  persons  testifync 
Copies  of  the  agenda  will  be  Hvailahif- 
free  of  charge  at  the  hearing. 

By  di'fc'ion  of  thp  Co.T.rrt^ih toner  of 

i:':"p'-nfi!  Rfvenue 

Cynthia  E  Grigsb). 

Altertcie  Federa!  Rt^jster  Uoisop.  Officer. 
Assistant  Ch  ief  Counse!  [Corporate). 

!FR  Doc  fi:-901!  Filed  4- r -fl2.  fi ^.•^  amj 

BIUJMG  COOC  M3(M)t-M 


ENVIROMMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  7W 

( OPPTS-42 1 1 1 B;  Fm.-4057-5 ) 
RIN  2070- AB94 

Addittonal  tnfotmatton  Supporttng 
Toxk;  Substances  Contro*  Act  (TSCA  > 
Test  Rule  on  Office  of  Water 
Cttemicais 

AGENCY;  Environmental  Protect \(>r 
Awfncy  (KPA). 

ACTION:  Reopening  of  comment  pf  n<>d 
notice  of  availability. 


SUMMAAy:  This  notice  announces  the 
Hvaiiabthty  of  additional  information 
supporting  the  finduig  that  there  is  or 
may  t>e  substantial  human  exposiire  ir. 
chioroethane  (CAS  No,  75-00- ,'M.  1.1 
dichloroethane  (C-\S  No.  73-34-3). 
l.lZ2-tetrachioroethane  (CAS  No.  79- 
34-5),  r-propylbenzene  i(„\.S  No  103- 
65-1).  and  l,3.5-tnmethyll>en7e.'.{'  (CAS 
No.  108-67-a|.  FIF.A  proposed  a  mif 
requiring  testing  of  these  che-^iual 
substances  (substancesi  u::der  sfi  tiun  4 
of  the  Tov.c  Substances  Control  A.  t 
(TSCA)  on  May  24.  1990  (55  FK  21  W;;. 
These  chemicals  were  referred  to  as  the 
Office  of  Drinking  Water  Chemicals  in 
f'lp  ['"(I'f^osc-d  rule. 
DATES.  Written  comment  on  t)ii 
supplem.ental  supporting  information 
referenced  m  this  document.  Ri-f  1   must 
be  submitted  on  or  before  May  M.  ]!»*«:! 
ADDRESSES:  TTiree  copies  of  comments 
iu.ntifpd  with  the  document  control 
riumber  (OPPTS-«2mB)  ranst  be 
submitted  to-  TSCA  Public  Docket 


Office  (TS-7931.  Office-  of  Pollution 

FVpventicin  and  Toxins  Rm   \"F-<^*>4 
E'.nMronmfTstHi  IVniec  t:»n  Agency.  *ri  M 
St..  SW    Whshuiji'on   DCaHW'i   ,A, 
public  record  hns  hep--  estflMished  and 

is avHi'iHlnf  in  thf  ']'S(:-\  ('■■',:'■''(  ■>■'(, >ft 

OfTire  B'  fhf  fiSmp  Hd(W>"i«  frr^r-  f>  ,»  ti 
'm  t?  rnKn-;  and  1  p  "-,  'r  q  ;-  -:  M'  t  ':'i.\ 
t '  '-' ->  I ,' V  h  f  n  (1  .H  ^    f « r» ■  p '  1  ( ' v:  ■■'    *-,  i  " '  ■^  <  •  '■ 

FO«  FURTHER  INFOR»ATK)»»  C0WT»CT 

'."'■ris.  'A  Klin><,  A(,:!iri>i  Dim  'i," 
F  "1  v'-i'ianieiitaJ  ,Aj*KiSl«'i4>-  i  >'v  i;,.!  r",  ,  i  .S 
"99;  office  of  Pwilutinn  i'-eM  n'lon  and 
Toxit  »  Rm  t;-M3H  «<n  MS;    SW.. 
Washin^tf^r,  !>C  ..T«4«ri  'Ifx:''  :-«i,TQ4q. 

SUPRlfiWENTARY  INFOmiATKM.:  i  >Ti  Mn\ 

.,4   19<->0  [h5  ¥H  2t.'?9'^!,  ¥J<'\  p^o^>(|.«(••^^ 
oral  subacute  and  subcKrwcK  tu-Hltb 
efferts  teslinj^  of  the  f;\  f  s  .'.>'■•:.■  .  i"- 
i'*»ted  in  the  above  8utTir^i«r>  liiuH' 
section  4  of  TSCA  FJ'A  si!^,>jvei,[HM;ti-i< 
that  notice  with  »  mn'<"(h1,  I(<Mi<4-  <•"  <'iiy 
15   IflW  j>6  PR  3:1294,  The  ptin-JiMt  i.f 
t>HS  testing  18  tu  SMus!  tfie  S^*f»'  I  >riri*,:'ifi 
Water  IVogram  develop  hen  lit 
Advisories  for  drinking  **nter 
contaminants  that  htr  monittrrcd  umit"- 
section  1445  of  the  Ssff  Dnrikinj;  VNflU-< 
'\,'_-t  (SI)WAi-  Monitofirig  dn^.n  <x>l!«'<  lod 
i.nder  the  SIJWA  fo"-  thew  fiulis'ani'  *•« 
v-.f-re  re-centlv  m.-u\(-  ti'.i<ii«i)h-  f<rr  r-ne 
States  (AL  n.  IN   MA   Ml   N'F  FA   H! 
and  WV]  These  dntu  .Bh(^v«(-<1  tr'.tt 
chioroethane  was  prr'sfMi  ir  (ii-'nking 
wwter  in  four  of  the  r^i'ie  states,  1,1- 
dichloroethfine  in  i^i*  f  f  the  nine  states: 
1.1.2.2-terrHrhh.r^(  tS.,r,.  in  five  of  the 
ninestatis  r  ;^  ;>!  benzene  in  two  of 
the  runt  f*tjj',t  s:  f^id  1.3,5- 
trimethylbenzene  in  three  of  the  nine 
?;tates  These  data  havr  hrer.  added  to 


public  docket 


,. .4.  making  as 


Reference  1.  EPA  intends  to  use  this 
information  to  support  a  finding  that 
there  is  u-  !:,.-:\  )<p  substantial  human 
exposu-^e  ■,.  itn  k,(  :  hemicals.  The 
Reference  LK.n_un  <:it  1  containing  the 
information  aboi ;  ; h i  1 1  -esence  of  these 
substances  in  the  annKing  water  of 
various  states  may  be  obtained  from 
EPA  at  the  TSCA  Public  Docket  OfTice 
at  the  address  and  time  listed  above 
under  ADtMlESSES. 

Dated  April  7. 1992. 

1,  .flMfil-S   M      \  ill"! 

Director.  Existing  C/iemical  Assessment 
Division,  Office  cfPoiiutian  Prevention  and 

Toxics. 


t'.  45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife 
SOCFRPart  17 


Petitions  To  Change  Status  of  Grizjly 
Bear  Population  In  Selkirk  Ecosystem 
of  Idaho  and  Washington  et  al. 

In  the  matter  of  Endangered  and 
Threatened  Wildlife  and  Plants:  Notice  of 
Receipt  of  Petitions  to  Change  the  Status  of 
Gnzziy  Bear  Populations  in  the  Selkirk 
Ecosystem  of  Idaho  and  Washington;  the 
Cabinet-Yaak  Ecosystem  of  Montana;  the 
Yellowstone  Ecosystem  of  Montana. 
Wyoming,  and  Idaho;  and  the  Northern 
Continental  Divide  Ecosystem  of  Montana 
from  Threatened  to  Endangered. 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTtON:  Notice  of  petition  findings  and 

initiation  of  status  review. 

SUMMABY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 

petition  finding  for  two  petitions  to 
amend  the  Lisl  of  Th.'eatened  and 
Endangered  W;!dJife.  The  petitioners 
submitted  substantial  information 
indicating  that  the  reclassification  from 
threatened  to  endangered  status  may  be 
warranted  for  the  grizzly  bear  [Ursus 
arctos  hombilis)  populations  in  the 
Cabinet-Yaak  Ecosystem  and  in  the 
Selkirk  Ecosystem.  Through  the  issuance 
of  this  notice,  the  Service  is  commencing 
a  formal  review  of  the  species  in  these 
•wo  areas.  The  petitioners  did  not 
present  substantial  information  that 
changing  the  status  of  the  grizzly  bear 
from  threatened  to  endangered  may  be 
warranted  for  the  Yellowstone 
Ecosystem  and  the  Northern  Continental 
Divide  Ecosystem.  The  petitioners  also 
requested  a  change  from  threatened  to 
endangered  status  for  the  grizzly  bear 
population  m  the  North  Cascades  area. 
This  request  was  previously  addressed 
and  the  Hndtng  was  published  in  the 
Federal  Register  dated  July  24. 1991  (56 
FR  33892-33894). 

DATES:  Tne  finding  announced  in  this 

nc'ice  was  approved  in  February  1992. 

AOORESSSS:  Questions  or  comments 
concerning  this  finding  should  be  sent  to 
Dr.  Chnstopher  Servheen,  Gnzziy  Bear 
Recoven,'  Coordinator,  U.S.  Fish  and 
Wildlife  Service,  NS  312.  University  of 
Montana.  Missoula.  Montana  59812, 
telephone  '406)  329-3223.  The  petition, 
finding,  and  suppor'ing  data  are 
available  for  public  inspection  by 
appointment  during  normal  business 
ho'urs. 

FO«  FURTMER  (NFORlylA"nON  CONTACT: 

Dr  Chnstopher  Servheen  isee 
ADDRESSES  above]. 


SUPPLEMENTARY  INFORMATION: 

Backgnjund 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  15331  et  seq.),  requires  that 
the  Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  To  the  maximum  extent 
practicable,  this  finding  is  to  be  miade 
within  90  days  of  the  receipt  of  the 
petition  and  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register.  If  the  finding  is  positive,  the 
Service  also  is  required  to  promptly 
commence  a  review  of  the  status  of  the 
involved  species.  The  Service 
announces  a  90-day  finding  on  two 
petitions  requesting  the  reclassification 
of  grizzly  bears  from  threatened  to 
endangered  status,  and  initiates  a  status 
review. 

A  petition  dated  February  4. 1991.  was 
received  by  the  Service  from  The  Fund 
for  Animals,  Inc..  on  February  7. 1991, 
The  petition  requested  the  Service  to 
reclassify  grizzly  bear  [Ursus  arctos 
hombilis]  populations  in  the  Selkirk 
Ecosystem  of  Idaho  and  Washington; 
the  Cabinet-Yaak  Ecosystem  of 
Montana:  the  Yellowstone  Ecosystem  of 
Montana,  and  Idaho;  and  the  Northern 
Continental  Divide  Ecosystem  of 
Montana,  from  threatened  to 
endangered.  A  petition  dated  January 
16. 1991,  was  received  by  the  Service 
from  Mr.  D.C.  "Jasper"  Carlton  on 
January  28, 1991.  The  petition  requested 
that  the  Service  reclassify  the  grizzly 
bear  populations  in  the  Cabinet-Yaak 
Ecosystem  of  Montana  and  the  Selkirk 
Ecosystem  of  Idaho  and  Washington, 
from  threatened  to  endangered.  The 
petition  furthermore  requested  that  the 
grijizly  bear  population  in  the  North 
Cascades  of  Washington  be  reclassified 
from  threatened  to  endangered.  In 
addition,  the  petitioner  requested 
designation  of  critical  habitat  for  the 
Northern  Continental  Divide, 
Yellowstone,  Selkirk,  and  Cabinet-Yaak 
Ecosystems. 

The  Funds  for  Animals,  Inc.,  and  Mr. 
D.C.  "Jasper"  Carlton  submitted 
information  that  grizzly  bears  in  the 
Cabinet-Yaak  region  and  Selkirk 
Mountains  are  imperilled  because 
current  populations  there  are  small.  The 
petitioners  also  indicated  that  a  range  of 
threats  exist  to  the  survival  of  the 
remaining  populations  of  grizzly  bears  in 
these  areas  and  in  the  Yellowstone 
Ecosystem  and  the  Northern  Continental 
EHvide  Ecosystem,  including  road 
construction,  land  management 
activities,  livestock  grazing,  land 


development,  and  inadequate  support 
from  management  agencies. 

Grizzly  bears  have  been  eliminated 
from  most  of  their  endemic  range  in  the 
lower  48  States,  and  presently  occupy 
approximately  2  percent  of  their  historic 
range  (U.S.  Fish  and  Wildlife  Service 
1990).  In  1975,  grizzly  bears  in  the  lower 
48  States  were  listed  as  "threatened' 
under  the  Act  of  1973.  As  such,  grizzly 
bear  populations  receive  the  protection 
afforded  a  species  listed  as  threatened 
under  the  Act;  section  7  (Consultation) 
and  section  9  (Prohibited  Acts)  apply. 
However,  species  listed  as  endangered 
have  more  protection  under  section  9 
than  species  listed  as  threatened,  and 
special  rules  cannot  be  established  for 
endangered  species.  The  Grizzly  Bear 
Recovery  Plan  (U.S.  Fish  and  Wildlife 
Service  1982)  provides  guidelines  for 
recover^'  of  the  species. 

The  draft  revised  Grizzly  Bear 
Recovery  Plan  identifies  seven 
ecosystems  that  may  play  a  role  in 
recovery:  Yellowstone.  Northern 
Continental  Divide.  Cabmet-Yaak, 
Selkirk.  North  Cascades.  Bitterroot 
Ecosystems  in  Montana,  Wyoming. 
Idaho,  and  Washington,  and  the  San 
Juan  Mountains  in  Colorado.  Four  of 
these  areas  (Yellowstone.  Northern 
Continental  Divide,  Cabinet-Yaak,  and 
Selkirk  Ecosystems)  are  known  to 
contain  grizzly  bears  and  provide 
adequate  space  and  habitat  to  maintain 
a  population  of  grizzly  bears,  and  as 
such  are  designated  as  grizzly  bear 
recover>'  zones  in  the  draft  revised 
Grizzlv  Bear  Recovery  Plan  (U.S.  Fish 
and  VVildlife  Service  1990).  Additionally, 
evaluation  of  the  North  Cascades 
Ecosystem  as  to  its  potential  to  support 
a  gnzziy  population  is  ongoing. 

The  petitions  addressed  here  involve 
five  areas,  four  of  which  are  designated 
recovery  zones.  Grizzly  bear 
populations  within  the  various 
ecosystems  are  relatively  isolated  from 
each  other  and  are  considered 
individually  for  status  review. 

The  Yellowstone  Grizzly  Bear 
Ecosystem  encompasses  over  23.300  km^ 
(14,447  mi^.  and  includes  Yellowstone 
National  Park.  Grand  Teton  National 
Park.  )ohn  D.  Rockefeller  Memorial 
Parkway,  and  significant  contiguous 
portions  of  six  national  forests.  Bureau 
of  Land  Management  lands,  and  State 
and  private  lands. 

The  Northern  Continental  Divide 
Ecosystem  encompasses  24,800  km^ 
(14.900  mi^)  and  contains  Glacier 
National  Park,  parts  of  five  national 
forests  including  the  Bob  Marshall, 
Great  Bear,  Mission  Mountains,  and 
Scapegoat  Wilderness  Areas,  portions 
of  the  Blackfeet  Indian  and  the  Flathead 
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Indian  Reservations.  Bureau  of  Land 
Management  lands,  and  significant 
amounts  of  private  and  State  lands. 

The  Cabinet-Yaak  Ecosystem 
encompasses  6.800  Km*  (4200  mi'|  and 
includes  the  Cabmet  Mountains  and 
Yaak  River  region  of  northwestern 
Montana  and  northeastern  Idaho  The 
Selkirk  Exosystem  encompasses  2.800 
km*  (1736  mi"*)  in  the  United  States 
portion  and  2.270  km'  (1400  ms*)  in 
Canada,  including  the  Selkirk  Mountains 
of  northwestern  Idaho  and  northeastern 
Washington  and  extends  northward  into 
British  Columbia  to  the  Kootenay  Lake 
area. 

The  North  Cascades  Ecosystem  is  not 
us  yet  designated  as  a  grizzly  bear 
recovery  zone  in  the  draft  revised 
Grizzly  Bear  Recovery  Plan  A  habitat 
evaluation,  completed  in  1991.  indicated 
that  the  ecosystem  is  capable  of 
supporting  a  viable  grizzly  bear 
population.  The  Interagency  Gnzzly 
Bear  Committee  supports  the  Service  s 
recommendation  to  designate  this  area 
as  a  grizzly  bear  recovery  area  The 
North  Cascades  Ecosystem  includes  the 
North  Cascades  Mountains  of  north- 
central  V»'ashington  and  encompasses 
North  Cascades  National  Park,  portions 
of  one  national  forest  including  the 
Paysayten.  Glacier  Peak,  and  Alpine 
Lakes  Wilderness  areas. 

Grizzly  bear  populations  in  the 
Yellowstone  Ecosystem  and  Northern 
Continental  Divide  Ecosystem  have 
been  studied  and  monitored  since  1975. 
Presently,  no  reliable  methods  exist  for 
determining  absolute  numbers  of  gnzzly 
boars  in  any  area.  The  Service  relies 
instead  on  indicators  that  can  be 
monitored  to  give  an  accurate 
representation  of  population  status 
These  indicators  are  outlined  in  the 
draft  revised  Grizzly  Bear  Recover>'  Plan 
(U.S.  Fish  and  Wildhfe  Service  1990) 
and  include  three  parameters  (1)  The 
number  of  female  bears  with  cubs  of  the 
year  m.onitored  over  a  3-or  6-year 
running  average,  (2)  the  distribution  of 
females  with  young,  based  on  all 
verified  sightings  within  Bear 
Management  Units  throughout  each 
particular  recover>'  zone  over  a  3-year 
running  average,  and  (3)  known  human- 
induced  mortality  within  each 
ecosystem.  Monitoring  efforts  are 
ongoing  in  both  the  Yellowstone 
Ecosystem  and  Northern  Continental 
Divide  Ecosystem. 

The  draft  revised  Grizzly  Bear 
Recovery  Plan  (U.S.  Fish  and  Wildlife 
Service  1990)  subgoals  for  the 
Yellowstone  Ecosystem  are  15  feniales 
with  cubs  over  a  running  6-year  average, 
and  known  human-induced  mortality 
not  to  exceed  a  total  of  7  gnzzly  bears  or 
Z  adult  females  on  a  running  6-year 


average.  From  1980  to  1990,  the 
unduplicated  females  with  cubs  m  this 
area  averaged  16  per  year,  and  female 
mortality  averaged  2  4  per  year  (Knight 
el  al,  1991),  The  numbers  of  females 
with  cubs  reported  remained  fairly 
stable  or  increased  over  the  years,  and 
female  mortality  remained  stable.  There 
are  more  than  200  gnzzly  bears  in  the 
Yellowstone  Ecosystem.  These  data 
indicate  that  the  grizzly  bear  in  the 
Yellowstone  Ecosystem  is  unlikely  to  go 
extinct  in  the  near  future.  Bearuse  the 
definition  of  an  endangered  species  is  a 
species  that  is  in  danger  of  extinction, 
the  grizzly  bear  population  in  the 
Yellowstone  Ecosystem  does  not  fit  the 
definition  of  an  endangered  species. 
Therefore,  the  Service  chooses  not  to 
reclassify  the  grizzly  bear  from 
threatened  to  endangered  m  the 
Yellowstone  Ecosystem, 

The  draft  revised  Gnzzty  Bear 
Recovery'  Plan  (U.S  Fish  and  Wildlife 
Service  1990)  subgoals  for  the  Northern 
Continental  Divide  Ecosystem  are  10 
females  with  cubs  withm  Glacier 
National  Park,  and  12  females  with  cubs 
outside  the  Park  over  a  3-year  running 
average,  and  known  mortality  not  to 
exceed  14  total  bears  or  6  females 
annually  over  a  running  6-year  average. 
Ir.  the  Northern  Continental  Divide 
Fxosystem.  the  average  number  of 
unduplicated  females  with  cubs  since 
1987  was  24  per  year  and  annual  female 
mortality  averaged  5  4  per  year.  The 
numbers  of  females  with  cubs  remained 
fairly  stable  or  increased,  and  female 
mortality  remained  stable  or  decreased. 
Th.e  Grizzly  Bear  Recovery  Plan  (U.S. 
Fish  and  VVildlife  Service  1982)  included 
a  grizzly  bear  population  estimate  for 
the  Northern  Continental  Divide 
Ecosystem  of  440  to  680  bears. 
Additionally,  the  bear  population  of  the 
Northern  Continental  Divide  Ecosystem 
IS  contiguous  with  the  larger  population 
of  grizzly  bears  in  southeastern  British 
Columbia.  Research  indicates  that  there 
is  substantial  movement  of  bears  back 
and  forth  across  the  Montuna-Bntish 
Columbia  border  These  data  indicate 
that  the  grizzly  bear  m  the  Northern 
Continental  Divide  Ecosystem  is 
unlikely  to  go  extinct  in  the  near  future. 
Because  the  definition  of  an  endangered 
specii'8  is  one  that  is  in  danger  of 
extinction,  the  grizzly  bear  population  in 
the  Northern  Continental  Divide  does 
not  meet  the  definition  of  an  endangered 
species.  Therefore,  the  Service  chooses 
not  to  reclassify  the  grizzly  bear  from 
threatened  to  endangered  in  the 
Northern  Continental  Divide  Ecosystem. 

The  Interagency  Gnzzly  Bear 
Committee  approved  the  Interagency 
Grizzly  Bear  Guidelines  (Interagency 
Grizzly  Bear  Committee  1986J  which 


provide  land  management 
recom.,mendation8  that  include  special 
grizzly  habitat  management  areas  within 
the  recovery  zones.  These  guidelines 
have  been  adopted  by  various  land 
management  agencies  in  their  NEPA 
planning  documents. 

Management  within  the  grizzly  bear 
recovery  zones  includes  three 
Management  Situations.  Management 
Situation  1  is  warranted  In  areas 
containing  grizzly  bear  population 
centers  and  habitat  components  needed 
for  the  survival  of  the  species  or  a 
segment  of  its  population.  Management 
will  favor  the  needs  of  the  grizzly  bear 
when  grizzly  habitat  and  other  land  use 
values  compete.  Management  Situation 
2  occurs  where  the  area  lacks  distinct 
population  centers  and  highly  suitable 
habitat  does  not  generally  occur. 
Management  direction  in  Situation  2 
accommodates  demonstrated  grizzly 
bear  populations  and/or  grizzly  bear 
habitat  use  in  land  use  actions  if 
feasible,  but  not  to  the  extent  of 
exclusion  of  other  uses.  In  Management 
Situation  3.  grizzly  bear  presence  is 
possible  but  infrequent  and  habitat  is 
unsuitable  for  grizzly  bears  because  of 
existing  developments.  Grizzly  bear 
habitat  maintenance  and  improvement 
are  not  management  considerations  and 
grizzly  bear  use  of  the  area  is 
discouraged. 

Grizzly  bear  habitat  of  Federal  lands 
is  currently  managed  according  to  the 
Interagency  Grizzly  Bear  Guidelines. 
Large  portions  of  grizzly  bear  habitat  in 
both  the  Yellowstone  Ecosystem  and 
Northern  Continental  Divide  Ecosystem 
recovery  zones  are  contained  in 
National  Park  Service,  Bureau  of  Land 
Management,  or  National  Forest  lands 
including  designated  wilderness  areas. 

The  Service  has  reviewed  the  best 
scientific  and  commercial  information 
available  for  the  grizzly  bears  in  the 
Yellowstone  Ecosystem  and  Northern 
Continental  Divide  Ecosystem,  and  has 
determined  that  the  petition  did  not 
present  substantial  information 
indicating  that  reclassifying  these 
populations  may  be  warranted. 

Research  on  the  status  of  grizzly  bears 
in  the  Cabinet-Yaak  Ecosystem  began  in 
1978  in  the  Cabinet  portion,  and  in  1986 
in  the  Yaak  portion  (Kasworm  and  Thler 
1991).  No  population  estimate  is  known 
for  the  Yaak  portion  of  the  area.  Low 
densities  of  grizzly  bears  are  found  in 
the  Yaak  and  contiguous  areas  in 
Canada,  and  interchanges  of  bears  have 
been  documented  across  the  border. 
Movement  between  the  Cabinet 
Mountains  and  the  Yaak  area  has  not 
been  documented,  although  at  the 
existing  low  densities,  such  movement 
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would  be  difficult  to  detect.  Habitat  and 
population  data  are  being  collected  in 
the  Yaak  portion  of  the  ecosystem  as 
pari  of  a  5-year  study  in  this  area.  To 
date,  eight  grizzly  bears  have  been 
trapped  and  radio-collared.  Three 
individual  grizzly  bear  have  been 
trapped  in  the  Cabinet  portion.  Based  on 
this  research,  the  grizzly  bear  population 
in  the  Cabinet  Mountains  portion  of  this 
area  is  thought  to  be  less  than  15  hours. 
Ef'^orts  are  presently  underway  to 
augment  the  Cabinet  area  grizzly 
population.  In  1990,  a  4-year-old  female 
grizzly  bear  was  successfully 
translocated  from  southeastern  British 
Columbia  to  the  Cabinet  Mountains.  The 
movements  of  this  bear  are  being 
closely  monitored.  Efforts  to  trap  and 
relocate  three  more  females  into  the 
Cabinet  Mountains  are  ongoing.  Up  to 
four  more  relocations  are  planned 
during  the  present  phase  of  work. 

The  Selkirk  Ecosystem  encompasses 
part  of  Canada  and  grizzly  bear  habitat 
13  contiguous  across  the  border. 
Research  in  the  Selkirk  Ecosystem  has 
been  ongoing  since  1985  (Wakkinen  et 
al.  1990).  At  least  23  grizzly  bears  have 
been  radio-collared,  however,  no 
reliable  population  or  density  estimates 
exist  for  this  region.  Human-caused 
*r:zziy  bear  mor^a!;!y  is  a  problem  in  the 
Selkirk  Ecosystem  ,  WakJunen  et  al. 
1990).  Six  of  eight  known  grizzly  bear 
mortalities  occumng  during  1983  to  1990 
were  human  induced. 

The  Service  agrees  that  grizzly  bear 
population*  m  both  the  Cabinet-Yaak 
area  and  the  Selkirk  Mountains  are 
small  and  that  increasing  human 
demands  exist  in  the  areas,  including 
logging,  recreation,  and  bvestock 
grazing.  After  a  review  of  the  petition. 
accompanying  documentation,  and 
references  ated  therein,  the  Service 
found  the  petitioners  presented 
substantial  information  that  the 
requested  action  for  the  Cabinet-Yaak 
Ecosystem  and  the  Selkirk  Ecosystem 
may  be  warranted.  Within  1  year  from 
the  date  the  petitions  were  received,  a 
finding  as  to  whether  the  petitioned 
actions  are  warranted  is  required  by 
section  4(b)(3)(B)  of  the  Act. 

With  the  publication  of  these  findings, 
the  Service  initiates  a  status  review  of 
grizzly  bear  populations  in  the  Cabinet- 
Yaak  Ecosystem  and  the  Selkirk 
Ecosystem.  The  Service  solicits  any 
additional  data,  comments,  and 
suggestions  from  the  public  other 
concerned  Government  Agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  the 
status  of  this  species. 

The  reclassincation  of  the  grizzly  bear 
in  the  North  Cascades  Ecosystem  has 
been  previously  addressed  by  the 


Service  in  a  Federal  Register  Notice, 
dated  July  24, 1991,  (56  FR  33892-33894]. 
in  response  to  a  petition  submitted  by 
the  Humane  Society  of  the  United 
States,  Greater  Ecosystem  Alliance, 
North  Cascades  Audubon  Society. 
Skagit  Alpine  Club,  North  Cascades 
Conservation  Council,  and  Carol  Rae 
Smith.  The  finding  of  the  Service  in 
response  to  the  petition  to  change  the 
status  of  grizzly  bears  In  the  North 
Cascades  from  threatened  to 
endangered  was  warranted  but 
precluded  at  this  time. 

In  regard  to  the  petitioner's  request 
that  critical  habitat  be  designated  for 
the  Northern  Continental  Divide, 
Yellowstone,  Selkirk,  and  Cabinet-Yaak 
Ecosystems,  the  designation  of  critical 
habitat  is  not  a  petitionable  action 
under  the  Act.  The  Service  will  consider 
the  request  under  the  Administrative 
Procedures  Act  (5  U.S.C.  553).  If  it  is 
determined  that  the  petitioned  action  to 
change  the  status  of  the  grizzly  bear  in 
the  Cabinet-Yaak  and  Selkirk 
Ecosystems  is  warranted,  then  the 
designation  of  critical  habitat  would 
have  to  be  addressed  in  the  subsequent 
proposed  rule. 
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Richard  N.  Smith. 

Actmg  Director.  Fish  and  Wildlife  Service. 
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Fish  and  Wildlife  Service 
50  CFR  Part  17 

R!N  1018-AB75 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  To  List  the  Plant 
Coryphantha  Scheeri  var. 
Robustispina  (Pima  Pineapple  Cactus) 
as  Endangered 

agency;  Fish  and  Wildlife  Service, 

Interior 

action:  Proposed  rule.  / 

summary:  The  Fish  and  Wildlife  Service 
proposes  to  list  the  plant  Coryphantha 
zcheeri  var,  robustispina  (Pima 
pineapple  cactus],  as  an  endangered 
species  under  the  authority  of  the 
Endangered  Species  Act  of  \2"2.  as 
amended  (Act).  This  species  is  known 
from  Pima  and  Santa  Cruz  counties, 
southern  Arizona,  and  northern  Sonora, 
Mexico.  Threats  to  the  species  include 
illegal  collection,  habitat  degradation 
due  to  recreation,  histonca!  and  present 
overuse  of  the  habitat  by  l!%estoi.k.  and 
habitat  loss  due  to  mining,  agriculture, 
road  construcHcn,  urbanization,  and 
range  management  practices  to  increase 
hvestock  forage.  This  proposal,  if  made 
final,  would  implement  Federal 
protection  provided  by  the  Act  far  Pima 
pineapple  cactus.  Critical  habitat  is  not 
being  proposed.  The  Sen-'ice  seeks  data 
and  comments  from  the  public  on  this 
proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  ]iine  19. 
1992.  Public  hearing  requests  mast  be 
received  by  June  4,  1992. 

ADDRESSES:  Comments  and  materials 

concerning  this  propwsal  should  be  sent 
to  the  Field  Supervisor.  Ecological 
Services  Field  Office,  U.S.  Fish  and 
Wiidlife  Service.  3616  West  Thomas 
Road,  suite  6.  Phoenix.  .Arizona  85019. 
Comments  and  matenals  received  will 
be  available  for  public  inspection,  by 
appointment,  dunng  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sue  Rutman,  at  the  above  address 
(Telephone  602/379-4720  or  FTS  261- 

4720J. 
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SUPPLEMENTARY  INFORMATIOM: 

Background 

The  Pima  pineapple  cactus  is  an 
attractive  hemispherical  plant,  the 
adults  measuring  10-17.5  cm  (4-7  inches) 
fall  and  7.5-10  cm  [3-4  inches)  in 
diameter.  Each  spine  cl'jster  has  one 
strong,  straw-colored,  hooked  central 
spine  and  six  radial  spmes  (Benson 
1982).  Plants  can  be  single-stemmed, 
multi-headed,  or  can  appear  in  clusters 
formed  when  seeds  germinate  at  the 
base  of  a  mother  plant  or  when  a 
tubercle  of  the  mother  plant  roots.  The 
silky  yellow  flowers  appear  in  mid-July 
with  the  onset  of  summer  rains.  The 
fruits  are  green,  succulent,  sweet  and 
disappear  rapidly  from  the  plant  (Mills 
1991),  Mills  (1991)  believes  the  plants 
have  short  life  spans,  and  that 
pollination,  fruit  set.  and  seed  set  do  not 
appear  to  be  a  problem 

Cory'phantha  scheeri  var.  robustisplna 
was  first  collected  in  1856  by  Mr.  A. 
Schott.  who  found  the  plants  growing  in 
a  grassland  on  the  south  side  of  the 
Baboquivari  Mountains.  Sonora, 
Mexico.  These  plants  were  originally 
named  MammtUaria  robustisplna 
(Engelmann  1856).  and  subsequently 
underwent  several  name  changes 
(Kuntze  1891,  Britton  and  Rose  1963. 
Marshall  1953).  LyTnan  Benson  (1969) 
published  the  most  recent  revision. 
which  split  Cory-phamha  scheeri  into 
three  varieties,  including  variety 
robustispina. 

The  Pima  pineapple  cactus  grows  in 
alluvial  basins  or  on  hillsides  in  rocky  to 
sandy  or  siity  soiis  m  semidesert 
grassland  and  Sonoran  desertscrub  in 
southern  Arizona.  The  species  occurs 
most  com.monly  in  open  areas  on  flat 
ridgetops  or  areas  with  less  than  15% 
slope.  Uom.inant  plant  species  in  these 
sparsely  vegetated  areas  vary  but 
include  Acacia  constricla  fwhite-thom 
acacia).  Celtis  paihda  (desert 
hackberry).  Prosopis  velutina 
(mesquite).  Ambrosia  deltoidea 
(burrobush).  Gutierrezia  sarothrae 
(snakeweed),  Isocoma  tenuisecta. 
Eragrostis  lehmanii  (Lehman's 
lovegrass).  and  various  cacti  (Mills 
1991). 

The  Pima  pineapple  cactus  is  found 
between  690-1.500  meters  (2,300-5,000 
feet)  elevation  in  Pima  and  Santa  Cru7 
counties,  southern  Arizona,  and 
northern  Sonora.  Me.xico  (Phillips  1981). 
The  range  extends  east  from  the 
Baboquivari  Mountains  to  the  Santa 
Rita  Mountains,  The  northernmost 
boundary  is  near  Tucson  The  southern 
boundary  of  the  range  is  less  well 
understood  but  is  believed  to  extend 
south  a  relatively  short  distance  fnto 
Sonora.  Mexico.  Accurate  population 
density  estimates  are  very  difficult  to 


make  because  the  Pima  pineapple 

cactus  is  difficult  to  find  m  the  field 
(Mills  1991)  Minimum  density  estimates 
for  areas  near  the  Sierrila  Mountains  of 
Arizona  range  from  a  low  of  one  plant 
per  21  acres  to  a  high  of  one  plant  per 
4.6  acres  [Mills  1991),  The  amount  of 
habitat  loss  that  has  already  occurred 
and  will  likely  continue  to  occur 
throughout  the  ran^e  of  this  species,  the 
amount  of  habitaY modification,  the 
sparsity  of  plants,  and  the  difficulty  in 
protecting  an  area  large  enough  to 
maintain  a  viable  population  contribute 
to  the  need  to  propose  this  species  as 
endangered 

Federal  government  actions  on  this 
species  began  with  Section  12  of  the 
Endangered  Species  Act  of  1973  (16 
U.S.C  1531  et  seq  ),  which  directed  the 
Secretary-  of  the  Sm.ithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangeredi 
threatened,  or  extinct.  This  report, 
designated  as  House  document  No.  94- 
51,  was  presented  to  Congress  on 
January  9.  1975.  On  July  1,  1975,  the 
Service  published  a  notice  (40  FR  27823) 
that  formally  accepted  the  Smithsonian 
report  as  a  petition  within  the  context  of 
section  4(c)(2).  now  section  4(b)(3)(A).  of 
the  Act  and  of  its  intention  thereby  to 
review  the  status  of  those  plants. 
Cory-phantha  scheeri  var.  robustispina 
was  included  as  "threatened"  in  the  July 
1, 1975,  petition. 

On  December  15.  1980,  the  Service 
published  a  revised  notice  of  Review  for 
Native  Plants  in  the  Federal  Register  (45 
FR  82480);  Coryphantha  scheeri  var. 
robustispina  was  included  in  that  notice 
as  a  category  1  species.  Category  1 
species  are  those  for  which  the  Service 
presently  has  sufficient  information  to 
support  the  determination  that  listing 
the  species  as  threatened  or  endangered 
is  biologically  appropriate.  The  1985 
revision  (50  FR  39526)  of  the  1980  notice 
and  the  1990  notice  (55  FR  6184) 
included  Coryphantha  scheeri  var. 
robustispina  in  category  1. 

Section  4(b)(3)(B)  of  the  Act  as 
amended  in  1982,  requires  the  Secretary 
to  make  certain  findings  on  pending 
petitions  within  12  months  of  their 
receipt.  Section  2(b)(1)  of  the  1982 
amendments  further  requires  that  all 
petitions  pending  on  October  13, 1982. 
be  treated  as  having  been  newly 
submitted  on  that  date.  Because  the  1975 
Smithsonian  report  was  accepted  as  a 
petition,  all  the  taxa  contained  in  the 
notice,  including  Coryphantha  scheeri 
var.  robustispma.  were  treated  as  being 
newly  petitioned  on  October  13. 1982.  In 
1983.  1984  1985,  1986.  1987.  1988.  1989. 
1990.  and  1991,  the  Service  found  that 
the  petitioned  listing  of  Coryphantha 


scheeri  var.  robustispina  was  warranted 
but  precluded  by  other  listing  actions  of 
a  higher  priority  and  that  additional 
data  on  vulnerability  and  threats  were 
still  being  gathered.  This  proposal 
constitutes  the  final  finding  for  the 
petitioned  action. 

S;.ni:nar\  of  f- attorn  -Vfli-cting  the 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Coryphantha  scheeri 
(Kuntze)  L  Benson  var.  robustispina 
(Schott)  L  Benson  (Pima  pineapple 
cactus)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Construction  associated  with  a 
rapidly  growing  human  population  is  the 
most  significant  cause  of  habitat  loss. 
Tucson  is  a  major  city  at  the  north 
boundary  of  the  species'  range.  Green 
Valley  is  a  large  community  in  the 
center  of  the  range,  and  Nogales, 
Arizona,  occurs  near  the  southern  part 
of  its  range.  Additional  development 
within  and  between  the  densely 
populated  areas  is  occurring  every  year. 
Habitat  loss  for  the  Pima  pineapple 
cactus  accompanies  this  development. 
Home  building,  commercial 
development,  road  construction  and 
maintenance,  and  utiUty  corridor 
construction  are  some  of  the  important 
activities  that  have  caused  and  continue 
to  cause  habitat  loss. 

Mining  has  also  resulted  in  the  loss  of 
hundreds  of  acres  of  potential  habitat 
throughout  the  range  of  this  species. 
When  one  copper  mine  near  Green 
Valley  was  expanded  in  the  early  19e0's. 
botanists  familiar  with  this  species 
noted  that  many  plants  were  lost 
because  they  were  not  salvaged  or 
salvaged  but  not  used  for  conservation 
purposes.  Although  the  mine  near  Green 
Valley  is  by  far  the  largest  mine,  many 
other  small  mines  occur  throughout  the 
range  of  this  species.  Actions  associated 
with  mineral  extraction,  such  as 
constructing  road  access,  tailings  piles, 
and  settling  or  leaching  ponds,  can  also 
contribute  to  habitat  loss.  In  the  future, 
habitat  loss  due  to  mining  and 
associated  activities  is  expected  to 
continue  or  increase  throughout  the 
range  of  this  species. 
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Currentiy,  ihe  undeveloped  part  of  the 
range  of  this  speaes  ;s  mostly  used  for 
livestock  grazi.na.  as  it  has  bepn  for  over 
one  centur>.  Severe  overgrazing  at  the 
turn  of  the  century  and  some  continuing 
livestock  grazing  practices  may  have 
altered  the  ecosystem.  Some  effects  of 
overgrazing  include  erosion,  changes  in 
hydrology  and  microclimate,  invasion  of 
weedy  exotic  plants,  shifts  in  density, 
relative  abundance,  and  vigor  of  native 
species,  and  increases  in  woody 
perennials.  Overgrazing  in  some  arcs 
continues  today.  Some  modem  range 
management  practices,  such  as 
imprinting,  chaining,  ripping,  and 
seeding  of  exotic  grasses,  have 
contributed  to  the  modification  or  loss  of 
habitat  and/or  loss  of  plants.  Mills 
(pers.  com.  1991.  Tucson.  Arizona)  has 
seen  damage  to  Pima  pineapple  cacti 
that  may  have  been  caused  by  livestock. 

Habitat  for  the  Pima  pineapple  cactus 
may  have  occurred  in  several  areas 
along  the  Santa  Cruz  River  south  of 
Tucson  that  are  now  under  cultivation. 
Habitat  for  the  Pima  pineapple  cactus  is 
found  in  the  vicinity  of  these  orchards 
and  fields. 

The  introduction  of  non-native  species 
has  modified  many  southern  Arizona 
ecosystems.  Much  Pima  pineapple 
cactus  habitat  was  altered  by  the 
introduction  of  Lehman's  lovegrass.  an 
aggressive  exotic  introduced  to  provide 
cattle  forage  and  control  erosion. 
Lehman's  lovegrass  outcompetes  native 
grasses  and  monotypic  stands  of  it  cover 
l«rge  areas  of  middle-elevation  southern 
Arizona.  The  lack  of  structural  and 
native  species  diversity  and  competition 
for  light  and  nutrients  in  the  grassland 
habitats  may  have  adversely  affected 
the  Pima  pineapple  cactus.  Another 
successful  exotic  grass  is  Mediterranean 
grass  [Schismus  barbatus],  which  is 
common  in  Sonoran  desertscrub/ 
grassland  transition  habitats.  Dense 
stands  of  Mediterranean  grass  in 
desertscrub  habitats  contribute  fine 
fuels  that  are  readily  flammable  and 
carry  fires  in  fire-intolerant  habitat. 
Lehman's  lovegrass  and  Mediterranean 
grass  are  two  of  many  non-native 
species  that  may  have  had  negative 
effects  to  the  natural  ecosystem.  The 
introduction  of  other  new  non-native 
plant  species  to  the  southwestern  United 
States  is  continuing.  These  introductions 
carry  with  them  the  potential  for 
additional  negative  impacts. 

Off-road  vehicle  use  is  not  currently 
considered  a  serious  problem,  but 
habitat  loss  and  degradation  is 
occurring  in  parts  of  Pima  pineapple 
cactus  habitat  due  to  this  activity. 

B.  OverutiUzatJon  for  Commercial 
Recreational,  Scientific,  or  Educational 
Purposes 


Illegal  collection  of  this  species  has 
been  docximented  on  numerous 
occasions.  On  one  occasion,  surveys  for 
the  Pima  pineapple  cactus  had  been 
conducted  and  plants  had  been  mapped 
On  a  subsequent  visit,  botanists 
discovered  that  mapped  plants  were 
missing  and  only  holes  in  the  ground 
remained.  In  another  incident,  surveys 
for  the  species  had  been  conducted  for  a 
road  project  near  Tucson.  Several  plants 
were  taken  after  surveyors  left  the  site 
Again,  empty  holes  indicated  they  had 
been  taken.  The  Service  has  received 
other  reports  of  take  that  are  less 
verifiable  than  the  two  incidents 
reported  above.  Some  of  these  incidents 
indicate  that  collectors  are  specifically 
interested  in  taking  Coryphantha 
scheeri  var.  robustispina  and  at  other 
times  it  appears  that  the  collectors  have 
no  knowledge  as  to  the  identity  of  the 
cacti  but  are  taking  all  cacti  in  a  general 
area.  Hobbyists  and  commercial 
collectors  are  probably  the  two  groups 
most  likely  to  take  this  species. 

C.  Disease  or  Predation 

Some  plants  appeared  to  be  damaged 
by  the  larv  al  stage  of  Phycitidae  sp.,  a 
lepidopteran  (Phillips  1981).  The  effects 
of  this  damage  on  population  stability 
are  unknown. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  Arizona  Native  Plant  Law 
protects  Coryphantha  scheeri  var. 
robustispina  as  a  highly  safeguarded 
species.  To  legally  collect  this  cactus  on 
public  or  private  lands  in  Arizona,  a 
collector  must  obtain  a  permit  from  the 
Arizona  Department  of  Agriculture. 
Permits  may  be  issued  for  scientific  and 
education  purposes  only.  However, 
illegal  collecting  continues  to  occur.  Due 
to  the  relatively  large  range  of  this 
species,  the  remote  nature  of  some  of  its 
habitat,  and  the  relatively  few  law 
enforcement  agents  available  to  cover 
this  area,  enforcement  \p  difficult. 
Endangered  Species  Act  protection  may 
present  a  deterrent  to  illegal  collectors 
and  would  increase  the  number  of 
agents  having  enforcement  authority. 

EL  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

None  known. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Coryphantha 
scheeri  var.  robustispina  as  endangered. 
With  habitat  loss  and  degradation 
continuing,  the  species  warrants 
protection  under  the  Act.  EIndangered 
status  seems  appropriate  because  of  the 
amount  of  habitat  already  lost,  the 


accelerating  habitat  loss  and 
degradation  due  to  the  rapidly  growing 
human  population  within  the  range  of 
this  plant,  and  the  current  inadequacy  of 
legal  protection  afforded  to  the  species. 
Critical  habitat  is  not  being  proposed  for 
the  reasons  discussed  below 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended. 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
propose  critical  habitat  at  the  time  the 
species  IS  proposed  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  this  species  As 
discussed  under  Factor  B  in  the 
Summary  of  Factors  Affecting  the 
Species,  Coryphantha  scheeri  var. 
robustispina  is  threatened  by  taking,  an 
activity  difficult  to  enforce  against  and 
only  regulated  by  the  Act  with  respect 
to  plants  m  cases  of  (1)  removal  and 
reduction  to  posssession  of  listed  plants 
from  lands  under  Federal  jurisdiction,  or 
their  malicious  damage  or  destruction 
on  such  lands:  and  (2)  removal,  cutting, 
digging  up.  or  damaging  or  destroying  m 
knowing  violation  of  any  Stdte  law  or 
regulation,  including  State  criminal 
trespass  law.  Such  provisions  are 
difficult  to  enforce,  and  publication  of 
critical  habitat  descriptions  and  maps 
would  ma.Ve  Coryphantha  schee-i  var. 
robustispina  more  vulnera'tjie  and 
increase  enforcement  pro'olems. 
Therefore,  it  would  not  now  be  prudent 
to  determine  critical  habitat  for 
Coryphantha  scheen  var.  robustispina. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition. 
recovery  action,  requirements  for 
Federal  protection,  and  prohibitions 
against  cefam  practices.  Recogntion 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  tne 
States  and  authorizes  recovery  plans  for 
all  listed  species  The  protection 
required  cf  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  pl.mts  are  discussed,  in 
part  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  l:)eing 
designated.  Regulations  impiemenli.ng 
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this  interagency  cooperation  provision 
of  the  Act  are  codiTied  at  50  CFR  pari 
402.  Section  7(a)(4j  requires  Federal 
agencies  to  confer  Informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  hsted  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

This  species  occurs  on  federally 
owned  lands  managed  by  the  Bureau  of 
Land  Management  (BLM) — Phoenix 
District,  U.S.  Forest  Service  Coronado 
National  Forest,  and  the  Fish  and 
Wildlife  Service  Buenos  .Aires  National 
Wildlife  Refuge.  Federal  activities  on 
these  lands  that  could  impact 
Cory'phantba  scheen  var.  robuslispina 
include,  but  are  not  limited  to.  livestock 
grazing  and  range  management 
practices,  road  and  utility  corridor 
construction,  mining  permits  and 
mitigation,  controlled  bums,  and 
recreation  planning. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17,61.  17,62, 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17  61  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
Import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  fur  sale 
this  species  m  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
listed  plants,  the  1988  amendments  (Pub. 
L,  100-4~8)  to  the  .Act  prohibit  the 
malicious  damage  or  destruction  on 
Federal  lands  and  the  removal,  cutting, 
digging  up.  or  damaging  or  destroying  of 
listed  plants  in  knowing  violation  of  any 
State  law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Ser.ice  and  State  conservation 
agencies.  The  Act  and  50  CFR  17,62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  species  under  certain 
circumstances. 


It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  not  common  in  cui':v;iMnn 
or  in  the  wild.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority.  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box  3507. 
A-iingfon.  Virginia  22201  (703/358-2104). 

On  July  1. 1975.  Coryphantha  scheeri 
var  rohustispina  was  listed  on  appendix 
II  of  the  Conventin  on  international 
Trade  in  Endangeri-d  Species  of  Wild 
Fauna  and  Flora  (CITES).  The  effect  of 
this  listing  is  that  a  permit  for  export  is 
required  from  the  country  of  origin 
Commercial  trade  is  allowed  but  only 
after  the  country  of  export  has 
determined  that  it  will  not  harm  the  wild 
populations.  International  movement  of 
this  species  is  minimal  If  the  species  ;s 
listed  under  the  Act.  the  Servite  wi.l 
review  it  to  determme  whether  it  should 
be  considered  for  transfe.'-  to  appendix  I 

of  cmis. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 

ai  tion  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  govem.mental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning, 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacta 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  difTers 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  heanng  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  wnting  and  addressed  to  tne 
Field  Supervisor  (See  addaesses]. 


National  En\1ronmental  Policy  Act 

TTie  Fish  and  Wildlife  Serviue  has 
determined  t.*-:H!  an  Environmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  ouUining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 

Benson.  L  1969.  The  Cacti  of  Arizona.  The 

University  of  Arizona  PreM,  Tucson. 

Arizona.  218  pp. 
Benson.  L  1982.  The  Cacti  of  the  United 

States  and  Canada.  Stanford  University 

Press.  Cahfomia.  1044  pp. 
Brifton.  N.L  and  ]J<i.  Rose.  1963.  The 

Cactaceae.  Descriptions  and  Illustrations 

of  Plants  of  the  Cactus  Family.  Vol.  IV. 

Dover  Publications,  Inc..  New  York.  318 

pp. 
Englemaim.  G.  1856,  Proc.  Amer.  Acad.  3:265- 

266. 
Kuntxe.  0. 1891.  Revisio  Cenenun  Plantarum. 

Vascularium  Imnium  Atque  CeUularium 

Mulfanun  Secundum.  Leges 

Nomenclatuturum  Intemadonales  cum 

Enumeratione  Plantarum  Exoticarum  in 

Entinere  Mundi.  CoUectarum  Pars  1.  374 

pp. 
Marshall.  W.T.  1950.  Arizona's  Cactuses. 

Desert  Botanical  Garden  of  Arizona. 

Science  Bulletin  Number  1  94  pp. 
Mills,  G.S.  1991.  Miscellaneous  Notes  on 

Coryphantha  scheeri  robuatnpina. 

UnpubUshed  report  to  U.S.  Fish  and 

Wildlife  Service,  Phoenix,  Arizona.  30 

pp. 
Phillips,  m  A.  M..  B.  C.  Phillips,  and  N.  Brian. 

1981.  Status  Report  for  Coryphantha 

scheeri  var.  rohustispina.  IJ.S.  Fish  and 

Wildlife  Service,  Albuquerque,  New 

Mexico.  15  pp. 

Author 

The  primary  author  of  this  proposed 
rule  is  Susan  Rutman  (See  adcbesses). 

List  of  Subjects  io  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 

Trqnspnrlation. 


f'ri 


■mm!  Ke$?ulation  Promulgation 


PART  17—1  AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17.  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1,  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority  16  U.S.C  1361-1407;  16d  U.S.C 
1531-1544;  16  U.S.C.  4201-4245;  Pub  L  99- 
625, 100  Stat  3500,  unless  otherwise  noted. 
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2.  It  is  proposed  to  amend  §  17.12(h)  f  ' '  '  3    E  nda-g«-ed  and  threatened 

by  adding  the  following,  in  alphabetical  pia-t* 

order  under  Cactaceae,  to  the  List  of  .        .        •        •        • 
End-ingered  and  Threatened  Plants: 


(hj* 


Species 


Scientrfic  Name 


Common  Name 


Historic  range 


Status 


W^ei  listed 


C"ttcai 
hatxtat 


Special 
ruies 


"ar'aceae— Cac*-s  (amity 


~c^-T"3-'~^  >.:'t?9r:  var  robust-     Pima  pineapple  cactus . 


USA  (AZ).  Mexico  (Sofxxa) E 


NA 


NA 


Dated:  April  7. 1992. 
Richaid  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
IFR  Doc.  92-9110  Filed  4-17-92;  8:45  am] 

»UJMQ  CODE  4310-«S-M 


50CFRPart17 

RIN  1018-A8 

Endangered  and  Threatened  Wildlife 
and  Plants;  Grizzly  Bear;  Proposed 
Rule  to  Remove  Special  Rule  Allowing 
a  Limited  Special  Hunt  and  Notice  of 
Intent  to  Revise  Special  Rule 
Regulating  Taking 

AGENCr:  Fish  and  Wildlife  Service. 

action:  Proposed  rule:  removal  and 
notice  of  proposed  rulemaking. 

summary:  The  U.S.  Fish  and  Wildlife 
Servicfc  iService)  proposes  to  remove  the 
special  rule  that  allows  taking  of  grizzly 
bears  through  a  special  hunt  in 
northwestern  Montana.  The  Services 
seeks  data  and  comments  on  this 
proposed  rule.  The  Service  further 
announces  its  intention  to  revise  the 
Grizzly  Bear  Special  Rule  to  address 
actions  needed  due  to  population 
pressure  within  a  grizzly  bear 
'Tp::ation. 

DATES;  Comments  on  the  proposed 
removal  of  50  CFR  17.40(b)(l)(i)(E)  must 
be  received  on  or  before  May  20, 1992  to 
receive  consideration  by  the  Service. 
.'Xfter  this  30-day  comment  period,  the 
Service  intends  to  issue  a  final  rule. 
Because  the  Service  wishes  to  finalize 
this  action  before  any  spring  hunt  in 
Montana  could  occur  in  1992,  the  final 
r^!e  will  be  effective  on  the  dale  of  its 
publication  in  the  Federal  Register.  The 
Service  anticipates  that  a  new  revised 
special  rule  will  be  proposed  and 
published  in  the  Federal  Register  within 
1  vear"?  ?f  this  notice. 
ADDRESSES:  Comments  and  materials 
ror.ceming  this  proposal  should  be  sent 
t  i  D-  Christopher  Servheen,  Grizzly 


Bear  Recovery  Coordinator,  Fish  and 
Wildlife  Enhancement,  NS  312. 
University  of  Montana,  Missoula, 
Montana  59812,  telephone  (406)  329-3223 
or  FTS  585-3223.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address 

FOR  FURTHER  INFORMATION  CONTACT 
Dr  Christopher   >■  •  n  (see 

ADDRESSES  above) 

S  JoPtEMENTARY  INrORMA'-ON 

HjCKgrounti 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
substaining  member  of  its  ecosystem  is 
a  primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  (Service)  Endangered 
Species  Program.  The  Service  may 
propose  special  rules  providing  for  the 
conservation  of  threatened  species 
including  taking  prohibitions.  The 
Service  published  a  Grizzly  Bear  Special 
Rule  (50  CFR  17.40)  in  1975  dealing  with 
limiting  the  number  of  grizzly  bears 
killed  from  all  human-related  causes. 
This  special  rule  included  authorization 
of  a  limited  special  hunt  of  grizzly  bears 
in  northwestern  Montana.  A  revision  of 
this  special  rule  was  published  in  the 
Federal  Register  (51  FR  33753)  in  1986. 

The  Service  hereby  proposes  to 
remove  50  CFR  17.40(b)(1)(E)  that  allows 
a  special  hunt  of  grizzly  bears  in 
northwestern  Montana.  The  proposed 
removal  of  the  authorization  for  the 
special  hunt  in  Montana  is  to  allow  time 
to  revise  the  existing  special  rule  based 
on  current  biological  information,  so 
that  the  special  rule  would  be  consistent 
with  the  Memorandum  Opinion  of  the 
U.S.  District  Court,  District  of  Columbia, 
in  The  Fund  for  Animals,  Inc.  v.  Turner. 
Civil  No.  91-2201(MB)  dated  September 
27, 1991.  This  opinion  declared  50  CFR 
17.40(b)(l)(i)(E)  to  be  invalid  and 
enjoined  the  Service  from  authorizing 
the  grizzly  bear  hunt.  In  response  to  the 
court's  rulings,  the  Service  needs  to 
withdraw  50  CFR  17.40(b)(l)(i){E).  The 


proposed  removal  of  the  authorization  of 
the  special  hunt  in  Montana  will,  in  no 
way,  change  the  remainder  of  the 
Grizzly  Bear  Special  Rule  in  .50  CFR 
17.40(b). 

The  Service  also  announces  its 
intention  to  revise  the  Grizzly  Bear 
Special  Rule  (50  CFR  r.40{bl!  to  ^ 
address  alternate  methods  of  dealing 
with  nuisance  bears  and  human-gnzzly 
bear  conflicts,  and  of  managing 
documented  excessive  population 
pressures  of  grizzly  bears.  In  revising 
the  special  rule,  the  Service  will 
consider  the  most  appropriate  methods 
for  reducing  human-grizzly  bear 
conflicts,  in  order  to  ensure  maintenance 
of  sufficient  grizzly  bear  population 
numbers  and  distribution  to  further  the 
recovery  of  the  grizzly  bear. 

The  Service  also  will  propose  to 
clarify  applicability  of  prohibitions  and 
exceptions  and  to  revise  reporting 
requirements  for  taking  of  grizzly  bears 
in  self-defense,  or  defense  of  others,  to 
expedite  and  promo'e  law  enforcement 
investigations  of  such  takings.  Reporting 
requirements  will  be  revised  to  allow 
more  complete  law  enforcement 
investigation  of  such  takings. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  proposed  removal  of  50  CFR 
17.40(b)(l)(i](E].  All  comments  received 
by  the  date  specified  above  will  be 
considered  prior  to  the  final 
determination.  The  Service  will  seek 
comments  and  data  from  the  public 
when  it  proposes  the  revised  Grizzly 
Bear  Special  Rule 

National  Environmental  Policy  Act 

An  environmental  assessment,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  o! 
1969,  was  prepared  for  the  1986  revision 
(51  FR  33~53)  of  the  Grizzly  Bear  Special 
Rule.  The  elimination  of  the  sport  hunt 
of  grizzly  bears,  which  is  the  result  of 
the  removal  of  50  CFR  17,40(b)(l)(i){E), 
was  covered  under  Alternative  D  of  this 
environmental  assessment. 
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This  environmental  assessment  is 
available  to  the  public  from  Dr.  Chns 
Servheen  (see  ADDRESSES  above), 

.Author 

The  primar\-  author  of  this  notice  is 
Patncia  Worthing,  Region  6  Recovery 
Coordinator.  U.S.  Fish  and  Wildlife 
Service.  P.O.  Box  25486,  Denver  Federal 
Center,  Denver.  Colorado  80225, 
telephone  (303)  236-7398  or  FTS  776- 
7398. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 

Transportation. 

Proposed  Regulation  Removal 

.Accordingly,  it  is  hereby  proposed  to 
remove  and  reserve  §  17,40(b)(l)[i){E), 
subchapter  B  of  chapter  1.  tide  50  of  the 
Code  of  Federal  Regulations. 

PART  17— {AMENDED) 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authoriryt  16  LIS  C  1.161-1407,  16  U  S.C. 
1531-1544,  16  U.S.C,  4201-4245,  Pub  L  9fi- 
625.  100  Slat.  350a  unless  otherwise  noted. 

§17,40    (Amended) 

2.  It  )s  proposed  to  rt;move  and 
reserve  §  17,40fb1!l)(iHE) 

Dated:  Apr;]  ^  1!W2. 
Richard  N   Smith, 

Actinfi  Direi.Xor 

\F9.  D«  92-9109  Filed  4- 17-62:  ft:4!  uml 
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Th,s  sect)on   of  the  PEDEBAL  REGISTER 
contains  docL;ments  other  than   rules  or 
cx-opose<!  njies  that  are  applicable  to  the 
put 'C    Not:ces  of  heanngs  and 
investigations,   commrttee  meetings,  agency 
deciaons   and   rulings,   delegations  of 
a^thonty,   filing  of   petitions  and 
applications  arx3  agency  statements  of 
organization   and  functions  are  examples 
c<   docurr.ents   acoea^^g   m  t^-s  sect'on 


ACTION 

Drug  Alliance;  Availabinty  o*  Fu-ds 

■\r  .  :o,  1992. 

action:  Notice  of  availability  of  funds. 

ACTION,  the  federal  domestic 
volunteer  agency,  announces  the 
availability  of  funds  during  fiscal  year 
1992  for  Drug  Alliance  grants  under  the 
Special  Volunteer  Programs  authorized 
by  the  Domestic  Volunteer  Service  Act 
of  1973.  as  amended  (Pub.  L,  93-113.  title 
I.  part  C).  These  grants  are  to  address 
the  particular  need  for  illicit  drug 
prevention  programs  that  focus  on  at- 
risk  youth  in  public  housing 
neighborhoods. 

ACTION,  historically  a  principal 
source  of  volunteer  leadership  in 
America,  has  been  mandated  by  the 
President  and  Congress  to  confront  the 
crisis  of  illegal  drug  use  by  youth  by 
supporting  innovative  prevention 
programs  that  use  volunteer  resources  at 
the  local  level  to  respond  to  this  crisis. 
Volunteers  of  all  ages  and  from  every 
segment  of  the  community  can  make 
vital  contributions  to  illegal  drug  use 
prevention  and  education  programs. 
Therefore.  ACTION  intends  to  support 
programs  which  encourage  and  sustain 
the  spirit  of  volunteerism  as  a  weapon  in 
America's  fight  against  illegal  drugs.. 

The  best  strategy  to  combat  illegal 
drug  use  by  youth  is  to  prevent  if  from 
starting.  Effective  prevention  requires 
the  involvement  of  every  segment  of  the 
community  in  delivering  and  reinforcing 
clear  and  consistent  "no  use"  messages. 
Because  no  single  approach  will  work  in 
every  locale,  ACTION  has  supported 
and  promoted  a  wide  range  of  models 
using  volunteers  of  all  ages  to  stop  the 
Lse  of  illegal  drugs  by  youth.  The  search 
continues  for  new  approaches  or 
models,  as  well  as  for  strategies  to 
adapt  existing  models  to  individual 
communities.  There  is  continuing  need 
for  effective  approaches  that  use 
volunteers  to  provide  specific  drug  use 


prevention  information  and  refusal  skills 
as  well  as  to  provide  a  wide  range  of 
positive  activities  for  at-risk  youth  that 
can  reinforce  prevention  efforts. 

Local  community  and  youth  serving 
organizations  are  in  a  unique  leadership 
position  to  provide  meaningful 
structured  volunteer  programs  which 
focus  on  preventing  illegal  drug  use 
among  youth.  Such  local  organizations 
have  demonstrated  in  the  past  that  they 
are  best  able  to  address  community 
problems  such  as  illicit  drug  use  am.ong 
youth  because  they  are  closest  to  the 
problem  and  have  the  greatest  stake  in 
solving  it.  Also,  they  are  most  able  to 
include  both  parents  and  youth  in  the 
planning  and  implementation  of 
programs  to  combat  illegal  drug  use — a 
strategy  increasingly  recognized  as 
critical  to  the  ultimate  effectiveness  of 
such  community-based  projects. 
While  youth  constitute  a  most 
important  target  for  anti-drug 
programming,  drug-free  youth  also 
constitute  a  tremendous  resource  for  a 
community's  drug  prevention 
educational  effort.  There  is  a  critical 
need  for  communities  to  develop 
programs  which  will  provide 
opportimities  for  drug-free  youth  to 
become  leaders  and  role  models  to  help 
counter  peer  pressure  to  use  illegal 
drugs.  In  addition  to  being  of  value  to 
the  conmiunity,  youth  volunteers 
themselves  receive  significant  benefits 
from  providing  service  to  others. 

There  is  particular  need  for  illicit  drug 
prevention  programming  in  public 
housing  neighborhoods.  The  needs  in 
such  communities  that  may  be  met 
through  voluntary  service  are  great,  and 
the  youth  who  live  in  these  areas  are 
generally  considered  at  extremely  high 
risk  of  becoming  involved  with  illegal 
drugs.  This  announcement  solicits 
innovative  and  creative  proposals  which 
respond  to  this  need  in  public  housing 
neighborhoods. 

A.  Eligible  Strategy 

Public  and  private  non-profit  agencies, 
including  community-based 
organizations,  which  provide  services  to 
youth  residents  of  public  housing  are 
encouraged  to  submit  proposals  to 
implement  the  following  strategy  by:  (a) 
Expanding  an  existing  project,  (b)  or 
developing  a  new  project. 

The  proposed  program  must  use  non- 
stipended  volunteers  to  provide  illegal 
drug  use  prevention  education  and 


related  act:\  ities  for  youth  program 
participants.  It  m.ust  involve  parents, 
make  extensive  use  of  non-stipended 
youth  and/or  adult  volunteers  in  its 
operation,  and  target  youth  who  reside 
in  public  housing  communities.  There 
should  be  special  emphasis  on  the 
recruitment  of  volunteers  who  live  in  the 
community  being  served  by  the  project. 

The  prevention  education  component 
must  include  information  on  the  harmful 
consequences  of  illegal  drug  use  as  well 
as  peer  pressure  resistance  and  refusal 
skills.  1  he  involvement  of  other  drug 
prevention  educational  resources  from 
the  community  is  encouraged. 

Additional  positive  activities  to 
benefit  or  to  involve  youth  which  are 
designed  to  reinforce  the  prevention 
education  process  should  be  built  into 
the  program  as  well.  Such  activities  may 
include  (but  are  not  limited  to); 
mentoring,  tutoring,  peer  support, 
recreational/cultural/educational 
opportunities,  and  volunteer  community 
service 

B.  Eligible  Applicants 

Only  applications  from  private  non- 
profit incorporated  organizations  and 
public  agencies  that  provide  services  to 
youth  in  public  housing  will  be  eligible. 
Such  organizations  may  include,  but  are 
not  limited  to,  local  coalitions  or 
councils  dedicatid  to  the  prevention  of 
illegal  drug  use.  community-based 
volunteer  groups,  religious 
organizations,  local  government 
agencies  (including  public  housing 
authorities  and  schools),  service  clubs, 
fraternities,  sororities  and  youth-serving 
organizations. 

Any  applicant  that  does  not  adhere  to, 
a  strict  policy  of  the  non-use  of  illegal 
drugs  will  not  be  eligible  for 
consideration.  Furthermore,  an 
application  will  be  deemed  ineligible  if 
it  refers  to  philosophy,  proposed 
activities,  training  or  educational 
materials  that  advocate  the  tolerance  of 
the  initial  or  responsible  use  of  any 
illegal  drug,  and/or  the  illegal  use  of  any 
legal  drug.  This  issue  must  be  addressed 
in  the  application 

C.  Available  Funds  and  Scope  of  Grant 

The  amount  of  a  grant  will  not  exceed 
S9.000.  Grant  funding  will  be  provided 
on  a  onetime,  non-refundable  basis  for 
a  budget  period  not  to  exceed  one  year. 

All  grants  awarded  under  this 
announcement  require  a  match  of  at 
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least  10%  (cash  or  in-kind)  of  the  federal 
share.  Additional  non-federal  match  is 
strongly  encouraged,  and  will  be 
considered  in  the  decision-making 
process. 

Publication  of  this  announcement 
does  not  obligate  ACTION  to  award  any 
specific  number  of  grants,  or  to  obligate 
the  entire  amount  of  funds  available,  or 
any  part  thereof. 

D.  General  Criteria  for  Grant  Review 
and  Selection 

Grant  apphcations  will  be  reviewed 
and  evaluated  based  on  the  criteria 
outlined  below,  as  well  as  on 
conformance  to  the  instructions 
included  in  the  application, 

1.  Statement  of  need  that  includes 
both  an  analysis  of  the  type  and  extent 
of  the  problem  to  be  addressed  by  the 
project  and  an  overview  of  the 
applicant's  qualifications  to  meet  that 
need. 

2.  Ability  and  plans  to  recruit,  train, 
and  retain  non-stipended  older  youth  or 
adult  volunteers  to  assist  youth  residing 
in  public  housing. 

3  Ability  and  plans  for  volunteers  to 
provide  appropriate  illicit  drug  use 
prevention  education  (including 
information  about  harmful 
consequences  to  health  from  use  and 
resistance  trainmg)  for  youth 
participants. 

4.  Ability  and  plans  for  volunteers  to 
provide  additional  positive  activities  or 
support  for  youth  participants  (e.g., 
mentoring,  tutoring,  recreational/ 
cultural/educational  opportunities,  etc) 

5.  Plans  to  involve  youth  and  parents 
m  developing  and/or  implementing  the 
program. 

6.  Realistic  plans  lo  continue  project 
activities  beyond  the  end  of  the 
ACTION  grant. 

7.  Evidence  of  local  community 
support  for  this  project,  includii\g  three 
letters  form  agencies  or  organizations 
which  have  first-hand  knowledge  of  the 
applicant  and  make  a  commitment  to 
participate  in  the  project. 

8.  Carefully  formulated  Work  Plan 
which  includes  time-phased  and 
quantifiable  objectives,  including 
objectives  for  conbnuation  of  the 
project,  and  the  feasibUity  of  proposed 
methods  for  meeting  those  objectives. 

9.  Innovative  approach  to  combine 
federal  and  non-federal  resources  and 
volunteer  participation,  including 
potential  for  replication. 

10.  Evidence  of  public  and  private 
sector  support  (financial  and  in-kind). 
Amount  and  type  of  non-federal  support 
will  be  considered. 


E.  Application  Review  Process 

Applications  submitted  under  this 
announcement  will  be  reviewed  and 
evaluated  by  the  respective  ACTIO.N 
State  and  Regional  Offices  and 
ACTION'S  Program  Demonstration  ar.d 
Development  Division,  ACTION'S 
Associate  Director  for  Domestic  and 
Anti-Poverty  Operations  will  make  thp 
final  selection.  ACTION  reserves  the 
right  to  ask  for  evidence  of  any  claims  of 
past  performance  or  future  capability. 
The  Associate  Director  for  Domestic  and 
Anti-Poverty  Operations  may  use 
additional  factors  m  choosing  among 
applicants  which  meet  the  minimum 
criteria  specified  above,  such  as: 

1.  Geographic  distribution: 

2.  Apphcant's  access  to  alternate 
resources:  and 

3.  Allocation  of  Dnig  Alliance 
resources  in  relation  to  other 
ACTION  funds. 

Pursuant  to  Public  Law  liri-204, 
pnority  will  be  given  to  applicants  that 
have  not  previously  received  Drug 
Alliance  Funds. 

F.  Application  Submission  and  Deadline 

One  signed  ongma!  and  two  copies  of 
all  completed  appl.cations  must  be 
submitted  to  the  appropriate  ,'\CriO\ 
State  Office  no  later  than  5  p,m  local 
standard  time  on  Monday,  June  1.5  1992. 
Only  those  applications  that  arp 
received  at  the  appropriate  ACJTION 
State  Office  by  5  p,m,  local  standard 
time  on  this  date  v\t1!  be  eligible. 

All  grant  applications  must  consist  of: 

a.  Application  for  Federal  Assistance 
(ACTION  Form  424-PDD]  with  narrative 
budget  justification,  a  narrative  of 
project  goals  and  objectives,  a  detailed 
Work  Plan,  and  Assurances. 

b  Signed  and  dated  Certification 
Regarding  Drug  Free  Workplace 
Requirements, 

c.  Signed  and  dated  Certification 
Regarding  Debarment.  Suspension,  and 
Other  Responsibil;ty  Matters  fPrimarv 
Covered  Transactions  1 

d.  Current  resume  of  the  canfiiiirite  for 
the  position  of  project  director,  if 
available,  or  the  current  resume  of  the 
director  the  applicant  agency  or  project. 

e  Organizational  chart  of  the 
applicant  showing  how  the  project  is 
related  to  the  organization, 

f.  List  of  the  current  board  of  directors 
showing  their  names,  addresses  and 
organizational  and  professional 
affiliations, 

g.  Three  letters  of  support  attesting  to 
the  applicant's  ability  to  meet  the  above 
criteria  and  evidencing  intent  to 
cooperate  with  applicant  in 
development  and  impiementaUon  of 
project. 


h  Statement  that  tdpntifies  previoua 

ACmON  funding  !*vpe.  amounts]  or  a 

Rtflterripnt  th-,t  Hji(!i',i,  ,,'-;  has  not 


:.s  from 


previouslv  rec  e'!\  eo  t., 

action' 

1  CF,A  (  or' if.iHt  Kin  of  accounting 

oapat);iitv , 

1  A-tiies  of  Incorporation  Including 
•' '  ^  i«e   hat  contains  the  State  seal. 

k.  iVuui  of  non-profit  status  or  an 
application  for  non-profit  status,  which 
should  be  made  through  documentation. 
(Items  i.  )  and  k  above  are  not  required 
for  pmblic  agencies  of  state  and  local 
government). 

To  receive  an  application  kit  please 
contact  the  appropriate  ACTION  State 
Program  Office.  Following  is  a  list  of 
ACTION  Regional  Offices,  along  with 
the  addresses  and  telephone  numbers  of 
the  ACTION  State  Program  Office  under 
their  jurisdiction. 

Rf>gion  f 

ACr;o.\  Regional  Director.  10  Causeway 

Street.  Room  47a,  Boston,  MA  02222-1038. 

617/565-7000 
ACTION  Slate  Prxiyi'^n-  i  lireclor,  (New 

Hampshire  &  Vermont),  Tlie  Whitebridga, 

91-83  North  State  St„  Room  223.  Concord. 

.NH  03301-3939.  803/225-1450 
ACTION  State  Program  Director.  )ohn  O. 

Pastore  Federal  Bldg.,  Two  Exchange  Terr., 

Room  232.  Providence.  RI  02903-175a  401/ 

52»-M24 
ACTION  State  Pr-^-irkiv.  nirector.  1 

Commercib   T'lum  •  i  ^ •  Floor.  Hartford.  CT 

06103-35ia  203/240-3237 
ACTION  Stale  Program  Director,  VS. 

Courthouse,  76  Pearl  Street.  Room  305. 

Portland.  ME  041(n-418a  207/78O-3414 
ACTION  State  Prograin  Director,  10 

Causeway  Street  Room  473.  Boston.  MA 

02222-1039,  617/565-7018 
ACTION  Stfltf  Proerara  Director.  6  World 

Trace  !  erier  K,i>,^m  758,  New  York.  NY 

10048-Oaie  :U   4WV-3481 
ACTION  S<,i'.  f'ru^ram  Director.  44  South 

Clintor  A  .     if  Suite  702,  Trentoa  NJ 

0860S-:  .       Kicj  989-2243 
ACTION  State  Program  SpedalisL  U.S. 

Courthouse  A  Federal  Building.  445 

Broadway.  Room  103,  Albany,  NY  12207 

518/472-3664 
ACTION  Sute  Program  Director.  6  World 

Trade  Center.  Room  758.  New  York.  NY 

10048-0206.  212/466-4471 
ACTION  State  Program  Director,  fPuerto  Rico 

&  Virgin  Islands).  U.S.  Federal  Building.  150 

Carlos  Chardon  Avenue.  Suite  049,  Hato 

Rey.  PR  00916-1737.  809/786-6314 
XCTION  State  Program  Director.  VS. 

Customs  House.  2nd  A  Chestnut  Streets. 

Room  108.  Fliiladelphia.  PA  19106-2996. 

215/597-99"? 
ACTION  SlBie  F*n>«rflrr,  !)i,rfrt,':r  V.-deral 

Building,  BOO  f-eoerd:  f'^Hca,  Room  373-D. 

l.oiiinv'i'.l^'  K>  *:!..:ii.-' .:.::«!  502/582-6384 
.ACmON  Stfii*>  f>rtisrT«n-:  Ihrrr-nr.  (Maryland 

h  I)€lBwnr»'L  Kederfil  hui'sims,  31  Hopkins 

Piara,  Rofim  n.':..\  I^OimiTt--   MT1  nZOl- 

2814,  301,i»2-^M43 
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ACTION  State  Program  Director.  Leveque 

Tower.  50  W  Broad  Street.  Room  304A. 

Columbus.  OH  43215-3301  614/469-7«l 
ACTION  State  Program  Director,  Gateway 

Bailding,  3535  Market  Street.  Room  2460. 

Philadelphia.  PA  19104-2996.  215/596-4077 
ACTION  State  Program  Director.  (Virginia  & 

District  of  Columbia).  400  North  8th  Street. 

P  O.  Box  10066,  Room  1119,  Richmond.  VA 

23240-1832.  804/771-2197 
ACTION  State  Program  Director.  603  Morris 

Street.  2nd  Floor.  Charleston,  VW  25301- 

1409.  304/347-5246 

Region  rv 

ACTION  Regional  Director.  101  Marietta 

Street  NW..  Suite  1003.  Atlanta.  GA  3032^ 

2301.  404/331-2860 
ACTION  State  Program  Director.  Beacon 

R:dge  Tower.  600  Beacon  Parkway  West 

Suite  770.  Birmingham.  AL  35209-3120,  205/ 

290-7186 
ACTION  State  Program  Director.  3165 

McCrory  Street.  Suite  115.  Orlando.  FL 

3280^-3750.  407/648-6117 
ACTION  State  Program  Director.  75  Piedmont 

Avenue  NE..  Suite  462.  Atlanta.  GA  30303- 

2587,  404/331-4646 
ACTION  State  Program  Director.  Federal 

Building,  100  West  Capitol  Street.  Room 

1005-A,  Jackson.  MS  39269-1739.  601/905- 

5664 
ACTION  State  Program  Director.  Federal 

Buiiding/P.O.  Century  Station.  300 

FayetteviUe  St.  Mall.  Room  131.  Raleigh. 

NC  27601-1739.  919/856-4731 
ACTION  State  Program  Director.  Federal 

Building.  1835  Assembly  Street.  Room  872, 

Columbia.  SC  29201-2430.  803/765-5771 
ACTION  State  Program  Director.  265 

Cumberland  Bend  Drive.  Nashville.  TN 

37228-3889.  615/736-5561 

Region  V 

ACTION  Regional  Director,  175  West  Jackson 

Boulevard.  Suite  1207,  Chicago.  IL  60604- 

2702.  312/353-5107 
ACTION  State  Program  Director.  Federal 

Building.  210  Walnut,  Room  722.  Des 

Moines.  I.^  5C309-2195.  515/284-4816 
ACTION  State  Program  Director.  175  West 

Jackson  Boulevard.  Suite  1207.  Chicago.  IL 

60604-2702.  312/353-3622 
ACTION  State  Program  Director.  46  East 

Ohio  Street.  Room  457.  Indianapolis.  IN 

46204-1922.  317/226-6724 
.^CT^O^'  state  Program  Director.  Federal 

Building.  231  West  Lafayette  Boulevard. 

Room  658,  Detroit.  MI  46226-2799.  313/226- 

7848 
ACTION  State  Program  Director.  431  South 

7th  Street,  Room  2480.  Minneapolis.  MN 

55415.  612/334-4083 
ACTION  State  Program  Director.  517  East 

Wisconsin  Avenue.  Room  601.  Milwaukee. 

WI  53202-4507,  414/291-1118 

Region  V'l 

ACTION  Regional  Director.  1100  Commerce 
Street.  Room  6B11.  Dallas.  TX  75242-0696. 
214/767-9494 

ACTIO.N  State  Program  Director.  Federal 
Building.  700  West  Capitol  Street,  Room 
2506.  Little  Rock,  AR  72201-3291,  501/324- 
5234 


ACTION  State  Program  Director.  Federal 

Building.  444  S.E.  Quincy.  Room  246. 

Topeka.  KS  66603-3501,  913/295-2540 
ACTION  State  Program  Director,  640  Main 

Street,  Suite  102.  Baton  Rouge.  LA  70601- 

1910,  504/389-0471 
ACTION  State  Program  Director,  Federal 

Office  Building.  911  Walnut.  Room  1701. 

Kansas  City.  MO  64106-2009,  816/426-5256 
ACTION  State  Program  Director.  First 

Interstate  Plaza,  125  Lincoln  Avenue.  Suite 

214-B.  Santa  Fe.  NM  87501-2026.  505/988- 

6577 
ACTION  State  Program  Director.  200  N.W. 

5th  Street.  Suite  912,  Oklahoma  City,  OK 

73102-6093,  405/231-5201 
ACTION  State  Program  Director.  611  East 

Sixth  Street,  Suite  404,  Austin,  TX  78701- 

3747.  512/482-5671 

Region  VID 

ACTION  Regional  Director.  Executive  Tower 

Building.  1405  Curtis  Street,  Suite  2930. 

Denver.  CO  80202-2349.  303/844-2671 
ACTION  State  Program  Director.  Columbine 

Building.  1845  Sherman  Street.  Room  301. 

Denver.  CO  80203-1167,  303/866-1070 
ACTION  State  Program  Director.  Federal 

Office  Bldg.  Drawer.  10051.  301  South  Park. 

Room  192.  Helena.  MT  59626-0101.  406/ 

449-5404 
ACTION  State  Program  Director.  Federal 

Building.  100  Centennial  Mall  North,  Room 

156,  Lincoln,  NE  68508-3896,  402/437-5493 
ACTION  State  Program  Director  (South 

Dakota  &  North  Dakota).  Federal  Building, 

225  S.  Pierre  Street.  Suite  225.  Pierre.  SD 

57501-2452,  605/224-5996 
ACTION  State  Program  Director,  Frank  E. 

Moss  U.S.  Courthouse.  350  South  Main 

Street,  Room  464.  Salt  Lake  City.  UT  84101- 

2198. 801/524-5411 
ACTION  State  Program  Director,  Federal 

Building.  2120  Capitol  .^venue,  Suite  8009, 

Cheyenne.  WY  82001-3649.  307/772-2385 

Region  IX 

ACTION  Regional  Director.  211  Main  Street. 

Room  530.  San  Francisco.  CA  94105-1914. 

415/744-3013 
ACTION  State  Program  Director,  522  North 

Central.  Room  205-A.  Phoenix.  AZ  85004- 

2190.  602/379-4825 
ACTION  State  Program  Director.  Federal 

Building.  11000  Wilshire  Boulevard,  Room 

11221.  Los  Angeles,  CA  90024-3671.  213/ 

575-7421 
ACTION  State  Program  Office,  211  Main 

Street.  Room  534,  San  Francisco.  CA  94105- 

1914.  415/744-3015 
ACTION  State  Program  Director,  (Hawaii/ 

Guam/American  Samoa),  Federal  Building/ 

P.O.  Box  50024.  300  Ala  Moana  Boulevard. 

Room  6326.  Honolulu.  I H  96850-0001.  808/ 

541-2832 
ACTIO.N  State  Program  Director.  4600 

Kietzke  Lane.  Suite  E-141.  Reno.  NV  89502- 

5033.  702/784-5314 
ACTIO.N  Regional  Director.  915  Second 

Avenue.  Jackson  Federal  Office  Bldg.,  Suite 

3190.  Seattle.  WA  98174-1103.  206/553-1558 
ACTION  State  Program  Director,  304  North 

8th  Street,  Room  344.  Boise.  ID  83702-5835, 

208/334-1707 
ACTION  State  Program  Director.  Federal 

Building.  511  N.W.  Broadway.  Room  647. 

Portland.  OR  9720^-3416.  503/326-2261 


ACTION  State  Program  Director,  [ackson 
Federal  Office  Building.  915  Second 
Avenue.  Suite  3190.  Seattle  W A  981^4- 
1103,  206;553-49'5 

ACTION  State  Prosra.-^  Director.  (Alaska). 
915  Second  Avenue,  [ackson  Federal  Office 
Bldg..  Suite  3190,  Seattle,  W \  98174-1103. 
206/553-1558 

Signed  at  Washington.  DC  this  14th  day  of 
April,  1992. 
Jane  A   Kenny, 
Director 
[FR  Doc.  92-9070  Filed  4-17-92;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
Notice  of  Intent 

agency:  Forest  Service,  USDA. 

action:  Notice  of  Intent  to  prepare  a 
supplement  to  an  environmental  impact 
statement, 

summary;  The  Forest  Service  is 

P'e;  ..:,:%■;  a  supplement  to  the  Final 
Environmental  Impact  Statement  for  the 
Land  and  Resource  .Management  Plan 
for  the  Eldorado  National  Forest, 
approved  January  6, 1989.  The 
supplement  will  disclose  the  effects  of 
modifying  the  proposed  Caples  Creek 
Wilderness  boundary  near  the 
confluence  of  Caples  Creek  and  the 
Silver  Fork  of  the  .'\merican  River  to 
accommodate  the  proposed  Foottrail 
Hydroelectric  Project  (FERC  #3194).  The 
supplement  will  be  a  site-specific 
analysis  of  the  wilderness  boundary 
recommendation  with  the  hydroelectric 
project  incorporated  as  a  reasonably 
foreseeable  use  of  the  land.  The  agency 
gives  notice  of  the  full  environmental 
analysis  and  decision-making  process 
that  will  occur  on  the  proposal  so  that 
interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  analysis, 

DATE:  A  public  scoping  meeting  will  be 
held  May  19,  1992.  at  the  Placerville  Inn 
Alexandria  Room;  6850  Greenleaf  Drive; 
Placerville,  C.'^  95607  The  meeting  will 
begin  at  6.30  p,m,  and  end  at  10  p.m. 
Specific  comments  concerning  the 
analysis  should  be  submitted  by  June  15, 
1992 

CONTACT;  Written  rnri-nenls  and 
suggestions  about  the  supplement  or 
questions  about  the  proposed  action 
may  be  addressed  to  Cindy  Oswald. 
Resource  Officer;  Placerville  Ranger 
District;  Eldorado  National  Forest;  4260 
Eight  Mile  Road;  Camino.  CA  95709; 
phone  916-644-2324. 
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SUPPLEMENTARY  INFORMATION:  Thp 
FIdorado  National  Forest  Land  and 
Resource  Mar.ispm-r*  Plan 
recorTTmended  13,694  acres  of  the  Caples 
Creek  Further  Planning  Area  for 
wilderness  designation,  including  the 
area  adjacent  to  the  confluence  of 
Caples  Creek  and  the  Silver  Fork  of  the 
i\merican  River,  where  the  Foottrail 
Hydroelectric  Project  has  been 
proposed.  In  preparing  the  supplement, 
the  Forest  Service  plans  to  look  at  two 
alternatives.  One  will  analyze  the 
effects  of  modifying  the  recommended 
wilderness  boundary  to  accommodate 
the  proposed  Foottrail  Project.  The  other 
will  examine  the  effects  of  the  boundary 
recommendation  remaining  the  same. 

Public  participation  will  be  especially 
important  at  several  points  throughout 
the  environmental  analysis  process. 
Although  not  required  for  supplements 
(36  CFR  1502.9(c)(4)],  the  Forest  Service 
will  utilize  a  public  scoping  process.  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  the  proposed 
action.  This  input  will  be  used  in 
preparation  of  the  supplement.  The 
scoping  process  includes: 

1.  Identifying  the  issues  and 
determining  the  major  issues  for 
consideration  and  analysis  within 
the  supplement. 

2.  Determining  the  proper 
interdisciplinary  team. 

3.  Determining  the  effective  use  of 
time  and  money  in  conducting  the 
analysis. 

4.  Identifying  the  potential 
environmental,  technical,  and  social 
impacts  of  the  alternatives. 

5.  Determining  potential  cooperating 
agencies. 

6.  Identifying  interested  groups  or 
individuals. 

The  Forest  Supervisor,  EldoraSo 
National  Forest,  is  the  responsible 
official. 

Upon  completion  of  the  draft 
supplement,  the  Forest  Service  will  file  a 
copy  with  the  Environmental  Protection 
Agency  (EPA).  EPA  will  publish  a  notice 
of  availability  of  the  draft  supplement  in 
the  Federal  Register  (40  CFR  l'502.9). 

The  comment  period  on  the  draft 
supplement  will  be  45  days  from  the 
date  the  EPA's  notice  of  availability  in 
the  Federal  Register.  It  is  very  important 
that  those  interested  in  the  analysis 
participate  at  that  at  that  time. 
Comments  on  the  draft  supplement 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
supplement  or  the  merit  of  the 
alternatives  discussed  (see  the  Council 


on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition,  Federal  court 
decisions  have  established  that 
reviewers  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC,  435  U.S.  519,  553  (1978),  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stages  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them. 

After  the  comment  period  on  the  draft 
supplement  ends,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
supplement.  In  the  final  supplement,  the 
Forest  Service  is  required  to  respond  to 
the  comments  and  responses  received 
(40  CFR  1503.4).  The  responsible 
officials  will  consider  the  comments; 
response;  envirorimental  consequences 
discussed  in  the  draft  supplement;  and 
applicable  laws,  regulations,  and 
policies  in  making  a  determination.  If 
the  responsible  official  determines  that 
the  boundary  for  the  recommended 
wilderness  area  should  be  modified  to 
accommodate  the  proposed  Foottrail 
Hydroelectric  Project,  the  Forest 
Supervisor  will  amend  the  Eldorado 
Forest  Plan. 

Dated:  April  13, 1992. 

K.  Allister, 

Acting  Forest  Supervisor,  Eldorado  National 
Forest. 

[FR  Doc.  92-9013  Filed  4-17-92;  8:45  am) 

BILLINQ  CODE  3410-11-M 


HoCf.  y  f --  .:^'  v..  rr-ivot" 
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agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

::.;'-mary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  on  the  Illinois  Creek  Timber 
Sale  located  on  the  Gunnison  National 
Forest,  Taylor  River  Ranger  District. 


DATES:  Comments  concerning  the  scope 
and  issues  of  the  analysis  should  be 
received  by  June  1. 1992;  Publication  of 
Draft  EIS:  December,  1992;  Final  EIS: 
March,  1993. 

ADDRESSES:  Send  written  comments  to 
Pam  Bode,  District  Ranger,  Taylor  River 
Ranger  District.  216  North  Colorado, 
Gunnison,  CO  81230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Greg  Smith.  Forester,  Taylor  River 
Ranger  District,  216  North  Colorado. 
Gunnison.  CO  81230,  (3n'',i  r>31-0471. 
SUFf>L    •*f'^-'ARY  INFORM fci^'   The 
Forest  be.-.ice  is  proposing  to  re-offer 
the  Illinois  Creek  Sale,  which  was 
originally  sold  in  1984  but  later 
defaulted.  The  sale  was  again  re-offered 
in  1988,  but  did  not  sell.  The  proposed 
sale  is  located  on  National  Forest  lands 
and  would  utilize  clearcuts  and  the 
overstory  removal  step  of  the 
shelterwood  system  to  harvest 
lodgepole  pine.  Under  the  proposed 
action,  the  gross  sale  area  encompasses 
3,630  acres,  of  which  586  acres  would  be 
harvested.  The  sale  would  reconstruct 
2.6  miles  of  existing  road,  construct  7.7 
miles  of  new  road,  and  obliterate  or 
isolate  (obliterating  all  access  points  to 
a  road  to  allow  the  remaining  roadbed 
to  revegetate  naturally)  17.2  miles  of 
existing  road.  The  end  result  would  be  a 
net  decrease  of  12.6  road  miles  within 
the  gross  sale  area. 

Primary  scoping  of  the  Illinois  Creek 
area  identified  eight  issues.  These  issues 
are:  (1)  Visual  Quality,  (2)  The  sale  area 
is  within  a  roadless  area  as  identified 
during  the  1979  RARE  II  process.  (3) 
Travel  Management,  (4)  Wildlife 
Management  and  Protection.  (5) 
Retention  of  Wafer  Quality  and 
Riparian  areas.  (6)  Soils.  (7)  Old  Growth. 
(8)  Provide  public  access  and  protect 
private  property  along  the  right-of-way 
used  to  access  the  sale  area.  Based  upon 
these  preliminary  issues  three 
alternatives  will  be  analyzed: 

1.  No  action. 

2.  Harvest  580  acres  by  the  clearcut 
and  shelterwood  methods,  then 
leave  local  roads  open  to  public 
access. 

3.  Harvest  588  acres  using  the  clearcut 
and  shelterwood  methods,  then 
close  local  roads  to  public  access. 

An  open  house  is  scheduled  for 
Thursday.  April  30, 1992.  at  the  Taylor 
River  District  Office  conference  room 
from  3  p.m.  to  7  p.m.  to  display  and 
discuss  the  Illinois  Creek  Sale  with  the 
public.  A  news  release  to  local  media 
and  interested  parties  on  the  Taylor 
River  District's  mailing  list  is  being 
made  in  conjunction  with  the  April  30lh 
meeting. 


14384 


Federal  Register  /  Vol.  57.  No.  76  /  Monday.  April  20,  1992  /  Notices 


The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  Environmental 
Protection  Agency's  notice  of 
avai'.ability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  this  proposed  action 
participate  at  that  time.  To  be  the  most 
helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alternatives 
discussed  (see  The  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3).  Please  note  that 
comments  on  the  draft  environmental 
impact  statement  will  be  regarded  as 
public  information. 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435,  U.S.  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  fmal  environmental 
impact  statement.  City  of  Angoon  v. 
Model.  (9th  Circuit.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris.  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objectives  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningful  consider  them 
and  respond  to  them  in  the  final. 

The  responsible  official  for  this  EIS  is 
Robert  L  Storch,  Forest  Supervisor. 
Grand  Mesa.  Uncompahgre  and 
Gunnison  National  Forests.  2250 
Highway  50.  Delta,  Colorado  81416. 

Dated:  April  14. 1992. 
Robert  LSlorch, 
.--•rest  Supen-isor. 
[FR  Doc.  92-S043  Filed  4-17-82:  8:45  am) 

eiUJM3  COO€  MiO-ll-M 


Grand  isiand  Adrisory  Commission; 
Meeting 

agency:  Forest  Service.  USDA 
action:  Grand  Island  Advisory 
Commission  meeting. 

summary:  The  Grand  Island  Advisory 
Commission  will  meet  on  May  4. 1992  at 
8  a.m.  at  the  Munising  Ranger  District 
Office  in  Munising.  Michigan.  An 
agenda  for  the  one  day  meeting  will 
consist  of  a  review  of  the  latest 
alternatives,  as  developed  by  the 


Planning  Team,  for  the  Grand  Island 
Draft  Environmental  Impact  Statement; 
discuss  and  review  recommendations  by 
the  Advisory  Commission  relating  to 
proposal  for  non-Federal  development 
on  55  acres  as  described  in  Public  Law 
101-292;  and  discuss  plans  for  public 
involvement  regarding  the  Draft  EIS. 

Interested  members  of  the  public  are 
encouraged  to  attend 
FOR  FURTHER  INFORMATION  CONTACT. 
Direct  questions  about  this  meeting  to 
Art  Easterbrook.  Staff  Officer.  Hiawatha 
National  Forest.  2727  N.  Lincoln  Road. 
Escanaba.  MI  49829.  (906)  786^1062. 

Dated:  April  14. 1992. 
William  F.  Spinner, 
Forest  Supervisor. 
[FR  Doc.  92-9041  Filed  4-17-92;  8:45  am] 

BHJJNO  CODE  3410-11-M 


;pAr-<' 


'J  CCMME^SCE 


Agency  Form  Under  ►;  :-virw  by  ttie 
Office  of  Vanaqcfne'-;  a''^^^  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Enterprise  Summary  Report. 

Form  Number(s):  ES-9100. 

Agency  Approval  Number  None. 

Type  of  Request:  New  collection. 

Burden:  42.000  hours. 

Number  of  Respondents:  14.000. 

Avg  Hours  Per  Response:  3  hours. 

Needs  and  Uses:  The  Census  Bureau 
will  conduct  the  Enterprise  Summary 
Report  as  part  of  the  1992  Economic 
Censuses.  The  economic  censuses 
measure  the  economic  activity  of  more 
than  5  million  companies  and  their 
related  establishments  and  are  the 
primary  source  of  facts  about  the 
structure  and  functioning  of  the  Nation's 
economy.  The  Census  Bureau  will  use 
the  Enterprise  Summary  Report  to 
collect  consolidated  enterprise  totals  for 
key  census  data  items  at  the  company 
level.  By  integrating  the  company-level 
data  with  data  collected  on  various 
establishment  forms,  the  Enterprise 
program  publishes  statistics  about 
businesses  at  the  company  level  in  a 
form  not  available  elsewhere  in  the 
Federal  Government.  The  primary  value 
of  this  publication  program  lies  in  its 
unique  ability  to  relate  statistical 
aggregates  for  companies  with  their 
component  establishment  statistics.  The 
Bureau  of  Economic  Analysis  uses  these 
data  extensively  for  its  "input-output" 
studies  and  other  surveys.  The  Census 


Bureau's  Industry  Division  uses  these 
data  to  benchmark  the  Plant  and 
Equipment  E.xpenditures  Survey.  The 
Small  Business  Administration  relies  on 
theses  data  in  determining  size 
standards  for  small  businesses. 
Additionally,  data  are  used  by  many 
large  companies  for  guidance  in 
planning  and  administration. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Every  five  years. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230, 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  April  13, 1992. 
Edward  Michals. 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 

[FR  Doc.  92-9016  Filed  4-17-92;  8  4i  amj 

BILUNC  CODE  3&1(M)7-f 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Auxiliary  Establishment  Report. 

Form  Nuwber(s):  ES-9200. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  60.000  hours. 

Number  of  Respondents:  60,000. 

Avg  Hours  Per  Re.<^ponse:  1  hour. 

Needs  and  Uses:  The  Census  Bureau 
will  conduct  the  Auxiliary 
Establishment  Report  as  part  of  the  1902 
Economic  Censuses.  The  economic 
censuses  measure  the  economic  activity 
of  more  than  5  million  companies  and 
their  related  establishments  and  are  the 
primary  source  of  facts  about  the 
structure  and  functioning  of  the  Nation's 
economy.  The  Census  Bureau  will  use 
the  Auxiliary  Establishment  Report  to 
collect  census  data  items  on  auxil'ary 
units  of  multi-establishment  enterprises 
within  the  scope  of  the  economic 
censuses  These  auxiliarv  units  are 
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primarily  engaged  m  general  and 
business  administration;  management. 
research,  development,  and  testing; 
warehousing:  and  other  supporting 
services.  Other  economic  census  forms 
are  not  suitabie  for  canvassing  these 
establishments  because  they 
characteristically  do  not  produce  any 
products  nor  do  they  provide  any 
services  for  the  public,  other  companies, 
or  the  go\emment. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Every  five  years. 

Respondent's  Obligation:  Mandatory. 

OAfB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313.   ' 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230, 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Mdria  Gonzalez,  0MB  Desk  Officer 
room  3208.  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  April  13,  1992. 
Edward  Michals, 

Depcrtrrental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
[FR  Doc  92-9C1'  Filed  4-17-92:  8:45  am] 

BIU.INO  CODE  3S1O-07-F 


International  Trade  Administration 
[A-428-8101 

Postponement  of  Final  Antidumping 
Duty  Determination  and  Public 
Hearing:  High-Tenacity  Rayon  Filament 
Yarn  from  Germany 

AGENCY:  Import  .-Xdministration, 
Iniernation,-)!  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  Ap^il  20   iqaj. 
FOa  rt'RTHER  INFORMATION  CONTACT: 

Edward  Fasten  or  Cynthia  Thirumalai, 
Office  of  Antidumping  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14lh  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230:  telephone:  (202)  377-1777  or 
(202)  377-^4P3,  rr  =  prr';vt'v. 
SUPPLEMENTARY  INFORMATION:  On  April 
1,  1992,  in  accordance  with  §  353.20(b)  of 
the  Department's  regulations, 
respondent  in  this  investigation 
requested  that  the  Department  postpone 
the  final  determination  until  May  15. 
1992.  Given  that  the  preliminary' 
determination  was  affirmative  and 
compelling  reasons  for  denying  the 
request  do  not  exirs',  we  are  postponing 


the  final  deternr.nation  until  not  later 
than  May  15,  1992.  The  case  briefs  are 
now  due  on  April  17,  and  the  rebuttal 
briefs  on  April  22. 1992.  The  public 
hearing  which  had  been  scheduled  for 
April  16,  now  will  be  held  on  April  27, 
1992.  at  10  am  at  the  U.S.  Department  of 
Commerce,  room  1617M-4, 14th  and 
Constitution  Avenue,  NW.,  Washington 
DC.  Parties  should  conform  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponement. 

Dated:  April  14, 1992. 
Alao  M.  Dunn, 
Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  92-9112  Filed  4-17-92;  8:45  am] 

BILLING  CODf   36'0-DS  M 


[A-475-8021 

Industrial  Belts  and  Components  and 
Parts  Thereof  From  Italy;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  .Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

SUMMARY:  In  response  to  requests  by 
both  the  petitioner  and  the  respondent, 
the  Department  of  Commerce  has 
conducted  an  administrative  review  of 
the  antidumping  duty  order  on  industrial 
belts  and  components  and  parts  thereof, 
whether  cured  or  uncured  (hereinafter 
referred  to  as  "industrial  belts"),  from 
Italy.  The  review  covers  one  exporter 
during  the  period  June  1, 1990  through 
May  31,  1991, 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  antidumping  duties 
based  on  the  best  information  available. 

Interested  parties  are  invited  to 
comment  on  the  prehminary  results  of 
administrative  review. 
EFFECTIVE  DATE:  .'\pril  20, 1992 
FOR  FURTHER  INFORMATION  CONTACT: 
Mpgan  Pilaroscia  or  Art  Stem,  Office  of 
Agreements  Compliance.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone  (202)  377-3''93 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  14,  1989,  the  Department  of 
Commerce  {'.he  Department)  published 
in  the  Federal  Register  (54  FR  25313)  the 
antidumping  duty  order  on  industrial 


belts  from  Italy.  On  June  28,  1991.  both 
the  petitioner  and  the  respondent 
requested  that  we  conduct  an 
administrative  review  of  the  period  June 
1. 1990  through  May  31, 1991,  We 
published  a  notice  of  initiation  of  the 
antidumping  administrative  review  on 
July  19, 1991  (56  FR  33250).  The 
Department  has  now  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
(the  Tariff  Act),  as  amended. 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured.  from  Italy.  The 
covered  merchandise  consists  of  V-belfs 
and  synchronous  industrial  belts  used 
fcrr  power  transmission.  These  include 
V-belts  and  synchronous  belts,  in  part  or 
wholly  of  rubber  or  plastic,  and 
containing  textile  Fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  [i.e.,  closed  loops) 
belts,  or  in  belting  in  lengths  or  links. 
This  review  excludes  conveyor  belts 
and  automotive  belts  as  well  as  front 
engine  drive  belts  found  on  equipment 
powered  by  internal  combustion 
engines,  including  trucks,  tractors, 
buses,  end  lift  trucks. 

During  the  period  of  review,  the 
merchandise  was  classifiable  under 
Harmonized  Tariff  System  (FfFS) 
subheadings  3926.90.55,  3926.90.56, 
3926.90.57.  3926.90.59,  3926.90.60. 

4010.10.10.  4010.10.50,  4010.91.11. 
4010.91.15,  4010.91.19.  4010.91.50, 

4010.99.11,  4010.99,15,  4010.99.19. 
4010.99.50,  5910.00.10,  5910.00.90.  and 
7326.20.00.  The  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  the  shipments  of 
one  manufacturer  and  exporter  of 
industrial  belts  from  Italy  to  the  United 
States.  Pirelli  Trasmissioni  Industrial!. 
S.p.A.  (Pirelli),  and  the  period  June  1, 
1990  through  May  31. 1991. 

Preliminary  Results  of  the  Review 

Because  Pirelli  did  not  submit  a 
complete  response  to  our  questionnaires 
for  the  period  of  review,  the  Department 
has  preliminarily  determined  to  use  the 
best  information  available.  The  best 
information  available  is  the  rate  from 
the  investigation  of  sales  at  less-than- 
fair-value.  This  rate  is  74.90  percent  (54 
FR  15483, 15485,  April  18, 1989). 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date  of 
publication  of  this  notice.  Any  interested 
parties  may  request  a  hearing  within  ten 
days  of  publication.  Any  hearing,  if 
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requested,  will  be  held  44  days  after  the 
date  of  publication  of  this  notice  or  the 
first  workday  thereafter.  Case  briefs 
and/or  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  30  days  after  the  date  of 
publication.  Rubuttal  briefs  and 
rebuttals  to  written  comments,  Umited  to 
issues  raised  in  the  case  briefs  and 
comments,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  publish  final  results  of 
this  administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  m 
any  such  written  comments  or  at  a 
hf'aring. 

The  Department  shall  determine,  and 
tiie  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
company  will  be  that  rate  established  in 
the  final  results  o!  this  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  Investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  the  "all  other"  rate 
established  in  the  final  results  of  this 
administrative  review.  This  rate 
represents  the  highest  rate  for  any  firm 
with  shipments  in  this  administrative 
review,  other  than  those  firms  receiving 
a  rate  based  entirely  on  best  information 
available. 

These  deposit  requL-ements  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  im.porters  of 
their  responsibility  under  19  CFR  353,28 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period.  Failure 
to  comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 


assessment  of  double  antidumpting 
duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  353.22  of  the  Commerce 
Department's  regulations  (19  CFR 
353.22). 

Dated:  April  15. 1992. 
Marjorie  A.  Chorlixu, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  92-9113  Filed  4-17-02:  8:45  am) 
BILUNQ  COM  W10-OS-« 


[A-35 1-606] 

Tubeless Steel  Disc  v\ ^ceis  From 

E-aji!:  Cojrt  of  Internationa:  Trade 

Lccsion 

agency:  International  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  Court  of  International 
Trade  decision.        

summary:  On  March  3, 1992,  the  United 
States  Court  of  International  Trade 
("CIT")  affirmed  the  International  Trade 
Commission's  amended  determination 
on  remand  that  the  Commission  could 
no  longer  find  that  imports  of  tubeless 
steel  disc  wheels  from  Brazil  threatened 
injury  to  the  domestic  industry 
producing  tubeless  steel  disc  wheels.  If 
the  CITs  opinion  in  this  case  is  not 
appealed,  or  is  affirmed  on  appeal,  then 
the  antidumping  duty  order  on  tubeless 
steel  disc  wheels  from  Brazil  will  be 
revoked.  The  effective  date  of  such 
revocation  would  be  March  13,1992. 
Accordingly  liquidation  of  all  entries  of 
tubeless  steel  disc  wheels  from  Brazil  is 
suspended  effective  March  13, 1992. 
EFFECTIVE  DATE:  March  13, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cameron  Cardozo  or  Michael  RoUin, 
Office  of  Countervailing  Compliance. 
International  Trade  Administration,  VS. 
Department  of  Commerce.  14th  Street 
and  Constitution  Ave.,  NW., 
Washington.  DC  20230.  telephone:  (202) 
377-278/" 
8UPPl£MEN''aRT  in^ohmation: 

Background 

In  1987.  the  International  Trade 
Commission  ("ITC")  made  a 
determination  in  investigation  No.  731- 
TA-335  (Final)  that  an  industry  in  the 
United  States  was  threatened  with 
material  injury  by  reason  of  less  than 
fair  value  ("LTFV")  imports  from  Brazil 
of  tubeless  steel  disc  wheels,  provided 
for  in  item  892.3230  of  the  former  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  that  had  been 


found  by  Commerce  to  be  sold  m  the 
United  States  at  LTFV.  The  Department 
of  Commerce  published  an  antidumping 
duty  order  on  tubeless  steel  disc  wheels 
from  Brazil  on  May  28,  1987  (52  FR 
19903).  Thereafter,  on  September  7.  1988, 
in  response  to  the  CITs  remand  in 
Borlem  S.A.  Emprcendimentas 
Industrials  v.  United  States.  12  CIT  563, 
Slip  Op.  88-77  dune  15,  1988].  the 
Department  of  Commerce  amended  its 
original  affirmative  LTFV  determination 
to  exclude  from  the  scope  of  its 
determination  imports  of  the  subject 
product  from  a  significant  Brazilian 
manufacturer/exporter  |53  FR  34566). 

On  March  10,  1969.  in  a  case 
challenging  the  ITC  inju.->' 
determination,  the  CIT  remanded  the 
case  to  the  ITC  to  allow  the  Commission 
to  make  a  finding  as  to  whether  it 
should  reconsider  its  determination  in 
view  of  the  Commerce  amendment  and, 
if  it  found  reconsideration  to  be 
appropriate,  to  make  a  new 
determination.  In  Apr,!  1989.  the 
Commission  reported  to  the  Court  its 
determination  that  the  Com.T.ission  did 
not  have  the  power  to  reconsider  its 
final  affirmative  threat  of  material  injury' 
determination.  Tubeless  Steel  Disc 
Wheels  from  Brazil.  USITC  Pub.  No. 
2179  (Views  on  Remand  in  Inv.  No.  731- 
TA-355). 

In  1989.  the  Court  held  that  the  ITC 
did  have  the  power  to  reconsider  its 
injury  determination.  The  CIT  again 
remanded  the  case  to  the  ITC  for 
additional  proceedings.  Borlem  S..4. — 
Empreendimer.tos  Industrials.  718  F. 
Supp.  41,  49  (CIT  19B91  '  On  November 
4,  1991.  the  International  Trade 
Commission  issued  its  second  remand 
results  in  the  case.  Tubeless  Steel  Disc 
Wheels  from  Brazil:  Determination  on 
Reconsideration  of  the  Commission. 
USITC  Pub.  No.  2448,  Inv.  No.  731-TA- 
335  (Final)  (Nov.  1991).  In  those  results. 
the  ITC  reversed  its  crigina!  affirmative 
threat  of  in|ury  detfrmination.  This 
remand  was  affirmed  by  the  CIT  on 
March  3,  1992,  Borlem  S.A.— 
Empreendnnentos  Industriais  and 
FNV—Veiculos  E  Equipcmentos  S.A.  v. 
United  States  et  al.  Court  No.  37-06- 
00693,  Slip  Op.  92-22  (CIT  March  3, 
1992). 

In  its  decision  in  Ttmken  Co.  v.  United 
States.  893  F.2d  33:-  (Fed.  Cir  1990),  the 
Court  of  Appeals  for  the  Federal  Circuit 
held  that,  pursuant  to  19  U.S.C.  section 
1516a(e),  the  Department  must  publish  a 
notice  of  a  Court  decision  which  ss  not 


'     The  Cour''8  remand  order  whs  affirmed  by  the 
Court  of  Appei-ls  for  the  Federal  Circuit,  Borlem 
SA.—Empreei  dimenlos  Industrials  v.  Limed 
Stolen.  913  F  2<:  933  (Fed,  Dr  1590) 
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"in  harmony"  with  an  International 
Trade  Commission  or  Department 
determination  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  The  Court 
of  International  Trade's  decision  of 
March  3,  1992  constitutes  a  decision  not 
in  harmony  with  a  Commission  decision^ 
.Accordingly,  liquidation  of  all  entries 
of  tubeless  steel  disc  wheels  from  Brazil 
entered  on  or  after  march  13. 1992  is 
hereby  suspended.  Absent  an  appeal,  or, 
if  appealed,  upon  a  "conclusive  " 
decision  by  the  Court  of  Appeals  for  the 
Federal  Circuit,  affirming  the  CIT,  the 
Department  will  revoke  the  antidumping 
duty  order  on  tubeless  steel  disc  wheels 
from  Brazil,  effective  March  13, 1992, 

Dated:  April  10,  1992. 
Marjorie  A.  Chorlins, 

Acting  Assistant  Secretary  for  Import 

Administration. 

fFR  Doc  92-9111  Filed  +-17-92;  8:45  am] 
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The  Pennsylvania  State  University,  et 
al.,  Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat,  897:  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  a..m.  and  5  p.m.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  N'W..  Washington. 
DC. 

Comments:  .None  received.  Decision: 
Approved.  .No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  \'umber  92-001.  Applicant:  The 
Pennsylvania  State  University,  University 
Parle,  PA  16802.  Instrument- 
Speclrofluorimeter,  Model  DX.17MV. 
Manufacturer:  Applied  Phofophysics,  United 
Kingdom.  Intended  Use:  See  notice  at  57  FR 
4004,  February-  3,  1992.  Reasons.  The  foreign 
instrument  provides  sequential  mixing  with 
microlitre  sample  capability  and  computer 
control.  .Advice  Received  From:  National 
Institutes  of  Health.  January  14.  1992 

Docket  Samher:  91-198  Applicant:  U  S 
Department  of  Commerce/ National  Oceanic 
and  Atmospheric  Administration.  Research 
Triangle  Park,  NC  27711.  Instrument.  F.9st 
Response  Flame-ionization  Deieclor 
Hydrocarbon  A.nalyzer  System.  Model  HFR 
300  Manufacturer  Cambustion  Ltd.,  United 
Kingdom.  Intended  Use:  See  notice  at  57  FR 
4003.  Febrrjary  3,  1992.  Reasons.  The  foreign 
instrument  provides  peak  instantaneous 
values  of  hydrocarbon  gas  concentration 


fluctuation  with  a  frequency  respor.se  cf  .3iK) 
Hz,  Advice  Received  From  Nationet  I.'-.stifutP 
of  Standards  and  Technology,  Februar,  27, 
1992. 

Docket  Number  91-202.  Applicant 
Mass8^^^"''Ptts  Institute  of  Technology, 
Cambridge  M.A  02139,  Inatrument  Crystal 
Growth  .Apparatus.  Manufacturer  Moscow 
Power  Engineering  Institute,  CI.S.  Intended 
I  'se  See  notice  at  ,57  FR  4004,  February  3, 
1992,  Reasons:  The  foreign  instrument 
provides  an  arc  imaging  float  zone  furnace 
for  growth  of  single  crystals  of  high 
temperature  superconductor  materials. 
.Advice  Received  From:  Lawrence  Livermore 
.National  Laborator>,  February  28, 1992. 

DccKe!  .\'umber:  91-182.  Applicant:  the 
Tnivprsity  of  Kansas.  Lawrence,  KS  66045. 
li'st.'^.imert:  Mass  Spectrometer  System, 
Model  VG  Autosppc-Q  .Manufacturer:  VG 
Instruments,  United  Kingdom.  Intended  Use: 
See  notice  at  57  FR  1724,  January  15, 1992. 
Reasons:  The  forP!,Kn  instru.ment  provides:  (1) 
Exact  mass  determination  with  accuracy  to 
10,0  ppm,  (2)  tnsector  MS-'MS  with  EBE 
double-focusing  geometry  and  (3)  static  and 
flow  F.^B.  .'Advice  Submiiied  By:  .National 
Institutes  of  Health,  March  5.  1992. 

Docket  Number  91-176.  Applicant: 
University  of  California  at  Los  Angeles,  Los 
Angeles.  C.A  9(X)24-T'fl9  Inatrument  Video 
Oculography  System..  .Manufacturer:  Senso 
Motoric  Instruments  GmbH,  Germany. 
Intended  Use:  See  notice  at  57  FR  400, 
lanuary  6.  1992,  Reasons:  The  foreign 
instrument  prrivides  non-invasive  binocular 
measurement  of  eye  counter-rolling  for 
studies  of  motion  sickness  susceptibility. 
Advice  Submitted  By:  National  Institutes  of 
Flealth.  March  5.  1992. 

Docket  Number  91-184.  Applicant- The 
Connecticut  .Agncultiira!  Experiment  Station. 
New  Haven.  CT  06504,  Instrument 
Volumetric  Spore  Trap.  Manufacturer 
Burltard  Manufacturing  Co.,  Ltd..  United 
Kingdom.  Intended  Use:  See  notice  at  57  FR 
1725,  January  15, 1992.  Reasons:  The  foreign 
instrument  provides  accurate  counts  of 
airborne  spores  (including  the  1.0  to  WjO  >im 
range)  and  can  operate  unattended  and 
continuously  on  battery  power  for  up  to  7 
days.  Advice  Submitted  By:  National 
Institutes  of  Health,  March  5, 1992. 

The  National  Institutes  of  Health, 
National  Institute  of  Standards  and 
Technology  and  Lawrence  Livermore 
National  Laboratory  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
L'nited  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instRiments, 
Frank  W.  Cr«el. 

Director  Stotuton  import  ProgromB  Staff. 
[FR  Doc  92-9115  Filed  ♦-17-e2;  8:45  am) 
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University  of  New  Hampshire;  Decision 
on  Application  for  Duty-free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5  p.m.  in  room  4211.  U.S. 
Department  of  Commerce,  14th  and 
Constitutio'   A  ,  i  nue,  NW.,  Washington, 
DC, 

Docket  Number.  91-188.  Applicant 
University  of  New  Hampshire.  Durham.  NH 
03824.  Instrument  Electron  Microscope 
Accessories.  Manufacturer  Hitachi  Ltd.. 
japan.  Intended  Use  See  notice  at  57  FR  4002. 
February  3, 199i 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  sued,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  instrument  previously  imported 
for  the  use  of  the  applicant.  The 
instrument  and  accessory  were  made  by 
the  same  manufacturer.  TTie  National 
Institutes  of  Health  advises  in  its 
memorandum  dated  March  5. 1992,  th^t 
the  accessory  is  pertinent  to  the 
intended  uses  and  that  it  knows  of  no 
comparable  domestic  accessory. 

We  know  of  no  domestic  accessory 
whicli  can  be  readily  adapted  to  the 
instrument 
Frank  W.  CraeL 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc  92-9116  Filed  4-17-92;  8:45  am) 
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Apphcations  'or  Dv,i!y-r'ee  Entry  of 
Sciertific  in,strurnents 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-561);  80  Stat.  897;  15  CFR  part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  piu-poses  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
S  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  room  4211,  US  Department  of 
Commerce   i4;h  ,nd  Constitution 
Avenue,  NW .,  W  ushington,  DC. 
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Doc^e!  Number  Eri-li:R  Applicant 
Van.de-b.!;  School  of  Medicine.  21st  Avenue 
Sout.l  at  Garland.  Nashville.  TN  37232-2250. 
Irstrvment:  Micromanipulator.  Model  MK  1. 
Manufacturer  Singer  Instrument  Co..  Ltd.. 
United  Kingdom.  Original  notice  of  this 
r<^5ubr-.;?ted  application  was  published  in  the 
Federal  Reipster  of  .Augiist  19, 1991. 

Docket  dumber.  92-034.  Applicant: 
Washington  University,  1130  Hampton 
Avenue.  Box  1147,  St.  Louis.  Mo  63139. 
Instrument:  Fluorescence  Kinetics 
Instrument.  Manufacturer:  Walz.  German. 
Intended  Use:  The  instrument  will  be  used  to 
monitor  light  induced  time-dependent 
fluorescence  changes  in  photosj-nthetic 
organisms.  Application  Received  by 
Commissioner  of  Customs:  March  17. 1992. 

Docket  Number  92-035  Applicant: 
University  of  California,  Berkeley. 
Department  of  Chemistry,  410  Latimer  Hall. 
Berkeley.  CA  94720.  Instrument:  Brewster 
Angle  Microscope.  Manufacturer  NanofUm 
Technologic  GmbH.  Germany.  Intended  Use; 
The  instrument  will  be  used  to  study  the 
structure  of  mono-molecular  films  at  the  air/ 
water  interface-  Experiments  will  be 
conducted  to  correlate  the  structxire  of  the 
molecular  films  at  the  water/air  interface 
with  concentration  of  the  molecules  forming 
the  film.  Application  Received  by 
Commissioner  of  Customs:  March  17. 1992. 
Docket  Number  92-038.  Applicant:  The 
Research  Corporation  of  the  University  of 
Hawaii,  room  402. 1110  University  Avenue. 
Honolulu.  HI  96828.  Instrument:  Multiple 
Corer  System.  Manufacturer  Adolf  Wuttke 
GmbH  and  Company.  Germany.  Intended 
Use:  The  instrument  will  be  used  to  sample 
undisturbed  deep-sea  sediments  for 
microbiological,  radiochemical  and 
meiofaunal  studies.  These  studies  are  integral 
components  of  a  project  designed  to  evaluate 
the  environmental  impacts  of  sediment 
deposition  from  manganese-nodule  mining  at 
the  deep-sea  floor.  There  is  another  project 
designed  to  assess  radiochemical  inventories 
and  microbial  abundances  in  the  equatorial 
Pacific  Ocean.  Application  Received  by 
Commissioner  of  Customs:  March  17. 1992. 

Docket  Number  92-037  Applicant: 
University  of  Hawaii.  Geology  and 
Geophysics.  2525  Correa  Road.  Honolulu.  HI 
96822.  Instrument:  Electron  Microprobe. 
Model  CAMEBAX  SX  50.  Manufacturer 
Cameca  Instruments  Inc..  France.  Intended 
Use;  The  instrument  will  be  used  to  generate 
data  which  forms  the  basis  for  studying  the 
origin  and  evolution  of  rocks,  minerals,  and 
metal  phases  in  igneous,  metamorphic.  and 
sedimentary  rocks  and  in  meteorites  and 
(•inar  samples.  In  addition,  the  instrument 
kv:ll  be  used  in  the  course  Geology  735;  X-ray 
Analytical  Methods  in  Geology,  with  the 
objective  of  establishing  a  firm  theoretical 
background  in  the  principles  and  operation  of 
the  electron  microprobe  and  to  provide 
practical  experience  in  operating  the 
instrument.  Application  Received  by 
Commissioner  of  Customs:  March  17. 1992. 

Docket  Number  92-038.  Applicant:  Emory 
University.  School  of  Medicine.  1648  Pierce 
Dnve.  Atlanta.  GA  30322.  Instrument:  Spot- 
focus  High  Energy  Xenon  Flash  Lamp.  Model 
KF-10  wth  Accessory.  Manufacturer  Hi- 
Tech Scientific  LDT.  United  Kingdom. 


Intended  Use:  The  instniiiient  will  be  used  for 
studies  of  the  regulation  of  the  free  ionic 
calcium  concentration  inside  living  smooth 
muscle  cells.  The  investigation  is  designed  to 
determine: 

(a)  The  ratio  of  bound  to  free  calcium 
Inside  living  smooth  muscle  cells  over  the 
range  of  free  ionic  calcium  concentration  that 
it  normally  exists  at, 

(b)  The  kinetics  of  the  binding  of  calcium  to 
the  proteins  that  normally  bind  the  majority 
of  the  calcium  inside  cells,  and 

(c)  With  the  information  from  (a)  and  (b) 
the  kinetics  of  a  wide  range  of  processes  that 
control  the  cellular  free  ionic  calcium 
concentration. 

Application  Received  by  Commissioner  of 
Customs:  March  17. 1992. 

Docket  Number  92-040.  Applicant:  U.S. 
Department  of  Agriculture.  Agricultural 
Research  Service.  Contracting  and 
Assistance  Division.  ADP  &  Major  Equipment 
Branch.  6303  Ivy  Lane,  room  750,  Greenbelt. 
MD  20770-1443.  Instrument:  ICP  Mass 
Spectrometer.  Model  PlasmaQuad  PQ  2. 
Manufacturer  VG  Elemental.  United 
Kingdom.  Intended  Use:  The  instrument  will 
be  used  for  studies  of  accessible  human 
samples,  such  as  blood,  blood  components, 
urine,  feces  and  breast  milk  to  determine  the 
metabolic  fate  of  labeled  trace  elements 
through  pharmacokinetics.  Application 
Received  by  Commissioner  of  Customs: 
March  18. 1992. 

Docket  Number  92-041.  Applicant:  Auburn 
University,  Purchasing  Department.  311 
Ingram  Hall,  Auburn  University,  AL  36849- 
5101.  Instrument:  Conductivity  Stopped-Flow 
Attachment  Model  SF-51.  Manufacturer  Hi- 
Tech Scientific  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
attached  to  an  existing  stopped-flow  rapid 
kinetics  instrument.  This  modified  instrument 
will  then  be  able  to  yield  a  signal 
characteristic  of  chemical  reactions  of  SO», 
NO  and  N^Hj  in  aqueous  solution  because 
the  reactions  generate  a  substantial  change  in 
electrical  conductivity.  Application  Received 
by  Commissioner  of  Customs:  March  18. 1992. 

Docket  Number  92-042.  Applicant: 
University  of  California.  Lawrence  Livermore 
National  Laboratory.  7000  East  Avenue,  P.O. 
Box  808.  Livermore.  CA  94550.  Instrument-  3- 
Dimensional  Stereoscopic  Television  System. 
Manufacturer  AEA  Technology,  Harwell 
Laboratory.  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  for  studies  of 
common  objects  used  in  special  nuclear 
matenals  processing  (i.e.  boots,  gloves, 
crucibles,  wrenches,  salt  cakes  etc.).  The 
instrximent  substitutes  a  stereoscopic  video 
image  for  actual  human  vision.  This  is 
required  when  the  humam  is  unable  to  be  in 
the  same  location  but  must  have  an  image 
providing  depth  perception.  The  properties  of 
the  materials  being  investigated  include  all 
those  items  which  can  be  viewed  in  the 
visible  light  region  of  the  electromagnetic 
spectrum.  Application  Received  by 
Commissioner  of  Customs:  March  18. 1992. 

Docket  Number  92-043.  Applicant- 
Stanford  Linear  Accelerator  Center,  P.O.  Box 
4349,  Stanford,  CA  94309.  Instrument:  Vertex 
Detector— High  Precision  Elementary  Particle 
Tracking  Detector.  Manufacturer  Rutherford 
Appleton  Laboratory,  United  Kingdom. 


Intended  Use:  The  instrument  will  be  used  for 
the  investigation  of  production  mechanisms 
and  decay  properties  of  subatomic  particles 
produced  at  the  Stanford  Linear  Collider,  In 
pa.-ticular,  the  instrument  plays  a  critical  role 
m  the  identification  of  clean  samples  of 
pa-nicles  containing  heavy  quarks  (charm  and 
beauty)  to  extend  the  understanding  of  these 
particles  and  the  basic  interactions  between 
quarks  central  to  all  matter.  Application 
Received  by  Commissioner  of  Customs: 
March  19, 1992. 

Docket  Number  92-044  App!icant: 
National  Institute  of  Standards  and 
TechnologA   Gaithersburs.  MD  20899. 
Instrument  Dead  weight  Testing  Machine  for 
Hardness.  Manufact-urer  Officine  Galileo, 
Italy.  Intended  Use.  The  instrument  will  be 
used  for  experiments  in  which  the  hardness 
of  metals  will  be  determined  and  calibration 
of  hardness  test  blocks  will  be  conducted. 
Hardness  measurements  will  be  made  by 
determining  the  load  versus  time  and 
indentor  displacerr.ent  versus  time. 
Applicat-on  Received  by  Commissioner  of 
Customs.  March  19, 1992. 
Frank  W.  Creel. 

Director  Statutory  Import  Programs  Staff. 
[FR  Doc  92-9114  Filed  4-17-92:  8:45  am] 

BILUNQ  COOC  35)0-OS-II 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendinent  and  Establishment  of 
Impoii  Restraint  Limits,  Guaranteed 
Access  Levels  and  import  Restraint 
Periods  for  Certain  Cotton,  Wool  and 
Man-Made  Fit)er  Textile  Products 
Produced  or  Manufactured  In  Costa 
Rica 

A?-:;  14.  1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITAl. 

action:  Issuing  a  directive  to  the 

Co.Timissioner  of  CustoT.s  amending 
and  establishing  import  restraint  limits. 
guaranteed  access  levels  and  restraint 
periods. 


EFFECTIVE  DATE:  Apnl  21,  1992 

FOR  FURTHER  INFORMATION  CONTACT: 

\icole  Bivens  Coliinson.  International 
Trade  Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  56&-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
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Agricultural  Act  of  1956,  as  amended  (7 
U  S.C.  1854). 

The  Governments  of  the  United  States 
and  Co8ta  Rica  agreed  to  establish  a 
new  bilateral  textile  agreement  which 
consists  of  two  calendar  year  periods 
beginning  on  |anuary  1, 1992  and 
extending  throiigh  December  31, 1993. 
The  agreement  estabhshes  import 
restraint  limits  and  guaranteed  access 
levels  (GAL's)  for  Categories  340/640, 
342/642,  347/348  and  443. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 
current  restraint  periods  for  Categories 
340/640,  342/642,  347/348  and  443  to  end 
on  December  31, 1991  at  amended 
levels.  Also,  import  limits  and 
guaranteed  access  levels  are  being 
established  for  the  period  beginning  on 
January  1, 1992  and  extending  through 
December  31, 1992.  Carryover  is  being 
applied  to  the  1992  import  restraint  limit 
for  Categories  347/348. 

Beginning  on  April  21, 1992,  the  U.S. 
Customs  Service  will  start  signing  the 
first  section  of  the  form  ITA-370P  for 
shipments  of  U.S.  formed  and  cut  parts 
in  Category  443  exported  from  the 
United  States  on  and  after  April  21, 
1992,  destined  for  Costa  Rica  and 
subject  to  the  GAL  established  for 
Category  443.  These  products  are 
governed  by  Harmonized  Tariff  item 
number  9802.00.8010  and  chapter  61 
Statistical  Note  5  and  chapter  62 
Statistical  Note  3  of  the  Harmonized 
Tariff  Schedule.  Interested  parties 
should  be  aware  that  shipments  of  cut 
parts  in  Category  443  must  be 
accompanied  by  a  form  rTA-370P, 
signed  by  a  U.S.  Customs  officer,  prior 
to  export  from  the  United  States  for 
assembly  in  Costa  Rica  in  order  to 
qualify  for  entry  under  the  Special 
Access  Program. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 
Business  Affairs.  U.S.  Department  of 
State  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  m  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tanff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101 
published  on  November  27,  1991).  Also 
see  56  FR  22157  published  on  May  14. 
1991;  and  56  FR  55120,  published  on 
October  24,  1991, 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208. 
published  on  June  11,  1986;  52  FR  26057, 
published  on  July  10,  1987:  54  FR  50425, 


published  on  December  6, 1989;  and  55 
FR  21047,  pubUshed  on  May  22, 1990. 
The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implemenl  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
Its  provisions. 
Auggie  D.  Tantilla 

Chairman.  Committee  for  the  Implemfinlotion 
of  TexLle  Agreements 

Committee  for  the  Implementation  of  Textile 
Agreements 
Apnl  14,  1992. 
Commissioner  of  Customs 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends. 
but  does  not  cancel,  the  directive  issued  lo 
you  on  May  a,  1991  and  October  21,  1P»1,  by 
the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements  Those 
directives  concern  imports  of  certain  cotton, 
wool  and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Costa  Rica  and 
exported  during  the  periods  t)eginning  on 
)une  1, 1991  and  extending  through  May  31. 
1992.  in  the  case  of  Categones  340/ft4a  342/ 
642  and  347/348;  and  August  30.  1991  and 
extending  through  August  29.  1992.  In  the 
case  of  Category  443 

Effective  on  April  21. 199Z  you  are  directed 
to  reduce  the  current  limits  for  the  following 
categories  and  amend  the  current  resti-air.t 
penods  to  end  on  December  31. 1991: 


Category 


Amended  Brr*  ' 


340/640 . 
342/642  _ 

347/348 .._ 
443 _. 


376.873  Ooier, 
139,126  dorea 
...I  557,116  doien. 
63.736  nomders. 


'  Tfie  limrts  have  not  tieer,  a<l)u8tecl  tc  account  tor 
any  imports  exportec)  after  August  29,  i9ei  •» 
C;ategory  443  and  May  31,  '991  kx  tr>«  remaining 
categories 

Effective  on  Apnl  21,  \9%2.  you  erp  (iirpcted 
to  reduce  the  current  guarsrteed  bccpss 
levels  for  the  new  penod  which  be^mg  nn 
June  1.  1991  and  extends  through  Uec*mb*T 
31,  1991.  as  follows: 


Category 

Guaranteed  access  level 

340/640 

342-642 

347/348 

379,169  doren. 
146  83'  clczefi. 
583,331  dozen. 

L  r.der  the  terms  of  section  204  wf  ihf 
.'\gncujtural  Act  of  1956.  as  Bmpnripd  (7 
U  S.C.  1B54).  and  the  .^rranRpmeni  Resardlng 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20,  1973.  as  further 
extended  on  July  31,  1991,  pursuant  to  the 
Bilateral  Textile  Agreement  of  March  20. 
1992,  between  the  Governments  of  the  Initpd 
States  and  Costa  Rica:  and  m  acrordanc* 
with  the  provisions  of  Elxecutive  Order  lltkSl 
of  March  1. 1972.  as  amended,  you  are 


directed  to  prohibit,  effective  on  Apnl  21, 
1992.  entry  into  the  United  Stntps  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 

and  man-madp  TAh"  icxlilf  ;i'-'-,(f  k  tf  in  the 
fiiilr-wmg  C8ti'p')^c«,   icTi'iK  fc:  ■" 

Ti.iriufrtCtu'^  in  (ji"*!!  pTH  Hint  ^'^r..l■,-'^-'^ 
,:i\;rins  the  twelve-mon'h  p<,"-i,.<;  ■•i-^  ii'  ir:K  on 
.ir  ;i..r>  1.  1992  and  extending  through 
Decern  tier  31  1992.  In  excess  of  the  following 
restraint  limi's 


CMegory 

TwoKf   '•v-«TTt'  ltm»t  ' 

;v>o/A40 

bfS  f*''    >■,;<-■■ 

342/642 

'»47/"Wfl 

2f.f  p,'-  ■   'V'/tx 

443    - 

;*  «■■'  y:K  'nnt«rs. 

>  The  Imits  hev«  not  bfter.  adMted  to  accourM  lor 

a^iv  iTKxxts  exfortec  atler  Decernbef  3*    '961 

The  limits  set  forth  above  are  subject  to 
adjustment  In  the  future  pursuant  to  the 
pro>isions  of  thp  r  iirreni  hilBtpraJ  agreement 
between  the  Crovemmenls  of  the  United 
Slates  and  Costa  Rica. 

\  m  are  directed  to  deduct  the  following 
umounts  from  the  charges  made  to  the 
following  categories  for  the  periods  beginning 
on  lune  1, 1991  for  Categones  340/Ma  342/ 
642  and  347/348  and  August  3a  19B1  for 
Category  443.  and  extending  through 
December  31.  1991: 


CstoQory 


340/S40. 

342/042. 
347/34« . 
443 


Amount  to  be  de()ucted 


48.950  dozen. 
5315  dozen. 
154.528  do»n. 
16.982  numtierv 


You  are  directed  to  charge  the  following 
amounts  to  the  limits  established  for  the  new 
restraint  period  beginning  on  January  1, 1992 

H-^d  pxtpndinK  thriiijsh  December  31. 1992: 


Category 


340/640. 
342/642 . 
347/348. 
443 


Amount  to  tM  charged 


46,958  dozen. 
5,815  dozen. 
154.528  dozen. 
16.992  numbers. 


Imports  charged  to  Categories  340/640, 
342/642  and  347/348  for  the  period  )une  1, 
1961  through  December  31. 1991  and  Category 
443  for  the  period  August  30, 1991  through 
December  31. 1991  shall  be  charged  against 
those  levels  of  restraint  to  the  extent  of  any 
unHIled  balances.  In  the  event  the  limits 
established  for  those  p>eriodB  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  1992  levels  set  forth  In 
this  directive. 

Additionally,  pursuant  to  the  Bilateral 
Textile  Agreement  of  March  20. 1992;  and 
under  the  terms  of  the  Special  Access 
Program,  as  set  forth  in  51  FR  21208  (June  11. 
1986).  52  FR  28057  (July  la  1987)  and  54  FR 
50425  (December  6. 1988).  effective  oo  April 
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21, 1992.  guaranteed  access  levels  have  been 
established  for  properly  certified  textile 
products  assembled  in  Costa  Rica  from  fabric 
formed  and  cut  in  the  United  States  in  cotton, 
wool  and  man  made  fiber  textile  products  in 
the  following  categories  for  the  period 
January  1. 1992  through  December  31. 1992: 


Category 

Guaranteed  access  leve* 

3*0  S40  _ 

-a:  .^j 

650.000  dozen. 
250.000  dozen. 

ii3 

1.500.000  dozen. 
200,000  numbers. 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 

Textile  Products  Produced  or 

Manufactured  \r  Sri  Lanka 

1992. 

AGENCv:  Committee  for  the 
Implementation  of  Textile  Agreements 

acton;  Issuing  a  directive  to  the 
Cotnmissioner  of  Customs  adjusting 
limits. 


Ar.y  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied  by 
i  valid  and  correct  certification  and  Export 
Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  May  15. 1990. 
shall  be  denied  entry  unless  the  Government 
of  Costa  Rica  authorized  the  entry  and  any 
charges  to  the  appropriate  specific  limits. 
Any  shipment  which  is  declared  for  entry 
under  the  Special  Access  Program  but  found 
not  to  qualify  shall  be  denied  entry  into  the 
United  States. 

Beginning  on  April  21. 1992.  U.S.  Customs  is 
directed  to  start  signing  the  first  section  of 
the  form  rrA-370P  for  shipments  of  U.S. 
formed  and  cut  parts  in  Category  443  that  are 
destined  for  Costa  Rica  and  re-exported  to 
the  United  States  on  and  after  April  21. 1992. 

You  are  directed  to  deduct  the  following 
charges  made  to  the  GAL's  for  the  period 
|une  1, 1991  through  December  31. 1991. 
These  same  amounts  shall  be  charged  to  the 
corresponding  categories  for  the  new  period 
beginning  on  January  1. 1992  and  extending 
through  December  31. 1992. 


Categcx> 


340^640.. 
342/642 _ 
347.'34e.- 


Amount  to  t>e  deducted/ 
cfiargad 


9.811  dozen 
1.795  dozen 
203,482  dozen. 


vesetable  fiber  apparel,  pi-cvducpd  o 
iTianufactured  in  Sn  Lanka  ar.d  pt 
during  the  twelve-month  pe'  oi  ■*■ ' 
onIu!>  1  1991  ar.d  ex'pn.:ls  •--  r 
1992. 

Effects  e  on  .-Xpnl  21.  \9^-  \'   •  - 
to  amend  further  the  directive  d« 
1991  to  adjust  the  limits  for  the  f- 
cateaories.  as  provided  unrie-  ■-•■ 
current  bilateral  agreemen'  be*-.»€!.  -.  >-.? 
Governments  of  the  United  States  and  Sri 
Lanka: 


Additional  charges  will  be  provided  as 
data  become  available. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely.  i 

Auggie  D.  Tantillo,  ' 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc  92-9038  Filed  4-17-92:  8:45  am) 

B._L.«G  CO0€   15'3-0«--f  ' 


EPF^CT'Vf  DATE-  AnHl  ??    ^QQ?. 

FOB:  rjS-HEP  iNFORMA'lON  CONTACT: 

Kim-Bang  Nguyen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(2021  377-3715. 

StJPPL£MEN^ARV   iHf  0RM«""1')N 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854). 

The  current  limit  for  Categories  351/ 
651  is  being  increased  by  application  of 
special  shift,  reducing  the  limit  for 
Categories  352/652  to  account  for  the 
increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101. 
published  on  November  27. 1991).  Also 
see  56  FR  29232,  published  on  June  26, 
1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
April  15. 1992. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner;  This  directive  amends 
but  does  not  cancel,  the  directive  issued  to 
you  on  )une  21. 1991.  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool  and  man-made  fiber 
textile  products  and  silk  blend  and  other 


Category 


Adjusted  t«Mlw»-4n9>* 


351/651. 
352/652 . 


228,355  3c:er 
980.631  dozen 


» The  lir^fts  nave  ryjt  See"  adujsteo  'o  acco,jnt  tor 
any  imports  exponeo  a^er  Ju^  30  1^5' 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  92-9045  Filed  4-17-92;  8:45  am) 
BtLUNG  CODE  35lO-DR-f 


Establishnnent  and  Amendment  of 
import  Limits  and  Amendment  of  Visa 
Requirements  for  Certain  Cotton, 
Wool.  Man-Made  Fiber.  Silk  Blend  and 
Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  In  Taiwan 

Apr:    M.  1992 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA' 

action:  i^s,^;:  a  a  directive  to  the 

Commissioner  of  Customs  establishing 

and  amending  limits  and  amending  visa 

requirements. 


EFFECTIVE  DATE:  April  23. 1992  and  May 

FOR  FURTHER  INFORMATION  CONTACT: 

Kim-Bang  Nsuyen.  International  Trade 
SDPcia'.ist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202!  566-8''91.  For  information  on 
embargoes  and  quota  re-openings,  call 
(''021  T'7-3''15 
SUPPl^MENTABY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amendnd  (7 
U.S-C-  \fv^v, 


Federal  Register  /  Vol.  57.  No.  76  /  Monday,  Apnl  20,  1992  /  Notices 


14391 


The  American  Institute  in  Taiwan 
(AIT)  and  the  Coordination  Council  for 
North  American  Affaire  (CCNAA) 
agreed  to  amend  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  August  21. 1990  and 
Septemlrer  28, 1990,  to  estabHsh  and 
amend  limits  for  certain  textile  products, 
produced  or  manufactured  in  Taiwan 
and  exported  during  the  one-year 
agreement  periods  beginning  on  January 
1. 1992  and  extending  through  December 
31,  1995. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
and  amend  certain  limits  for  the  1992 
agreement  period. 

Also,  the  existmg  visa  requirements 
are  being  amended  to  include  coverage 
of  cotton  and  man-made  fiber  textile 
products  in  part-Categories  347-K/348- 
K.  347-W/348-W,  647-K/648-K  and  647- 
W/648-W,  produced  or  manufactured  in 
Taiwan  and  exported  from  Taiwan  on 
and  after  May  1,  1992. 

A  description  of  the  lextiie  and 
apparel  categones  in  terms  of  HTS 
numbers  is  available  in  the 
CORREL^T]ON:  Textile  and  Apparel 
Categones  with  the  Harmonized  Tanff 
Schedule  of  the  United  Slates  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27,  1991),  Also 
see  56  FR  26656,  published  on  {une  10. 
1991;  and  56  FR  58557.  published  on 
November  20, 1991 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
Its  provisions. 
■Auggje  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agrepments. 

Committee  for  the  ImpiemenLation  of  Textile 
Agreements 

April  14,  1992. 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington,  DC 

20229. 

Dear  Commissioner:  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  November  15.  1991,  by  the  Chairman. 
Cximmittee  for  the  Implementation  of  Textile 
Agreements.  That  directive  ajncems  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  tn 
Taiwan  and  exported  during  the  twelve- 
month period  which  t>egan  on  January  1, 1992 
and  extends  through  December  31, 1992. 

Effective  on  Apnl  23. 199Z  you  arc  directed 
to  amerKJ  the  directive  dated  November  15, 
1991  to  establish  and  amend  limits  for  the 
following  categone*: 


Category 


Adfusted  Iwetve-mooth 
Ijrvt  • 


Soljgroop  in  Group  I 
200.  219.  313,  314,  315. 
361    369-S  »  ary)  604. 
as  a  group 
Groop  M 

?37   239  330-332  333/ 
3.34,  335,  336,  336/ 
339   340-345.  347/ 
348,  349.  350/650 
361,  352/652,  353 
354,  359-<;/659-C  ', 
359-H/659-H',  369- 
O',  431-444,  445/ 
446,  447/448    459 
630-632.  633/634' 
635,  636,  638/639. 
640,  641-644,  645, 
646,  647,'64e   649 
661,  653,  654  66?i- 
S',  66&-C',  931-644 
and  646-859  as  a 
group, 
Sutigrouc  m  GfOuD  I' 
333/334/335  341    342. 
350/660,  351,  447/ 


126  048  1C1  soj«fe 
meters  eqowa^enL 


755  OOC  CXX'  «qi>ars 
melefs  egoivate-Tt. 


71  957  6?7  soijftrp 
meters  eoor^atern 


448   636,  64 1  arKl 

651,  as  a  groijp 

Suti4evets  in  Group  II 

34-348    

2,339.93'  (Xizew,  ct  wnich 

not  rrxye  tnan 

1  064  93 1  dozen  shall 

be  If  ;:.ate9ones  347- 

w'34e-w  '■ 

359-C  /  659-C 

1.447.633  tulograms 

6.38/639    

6.585.658  Ofue' 

640 . 

1,058,969  Of:2er  of  wt«c»i 

not  more  •r-,8r  281,710 

dore^i  sf^al'  tx?  m 

■     Catego^  640-  Y  '. 

64?                     

777  133  aorefi 

645/646 ...      

4,107  681  Ooien 

64-648 

5.473.544  (5o7«>^  0'  w'Mdn 

not  rrY:yn>  rtw^ 

6.248  544  daren  snail 

tM  m  C^alegooo*  647- 

W/646-W 

659-S 

1,601,702  kOograms 

■  The  iirruts  ^lave  00;  been  »iKj«teci  to  account  lof 
any  imports  e)(pone<i  atief  Decerrcer  31,  1991 


Category 
63C7  10  2005 
'  Category 

6103  42  2025, 

6104  69  3010, 
6203,42.2010. 
6211  32  0010. 
eqory  659-C 
6103  43  2020, 

6103  49  3038, 

6104  69  100C 
6114  30  3054 

6203  49  10- 0 

6204  69  1010, 
62' 1  33  OC 


368-S 


or*,         HTS 


number 


369-C         only 

61C3  4S3034 
6114  20  0048. 
6203  42  2090/ 


HTS  numberB 
6104  62.1020. 
6114  20  0062, 
6204  62.2610. 


6211  32  0(126  anc  6211  42.0010:  Cat- 
on*y    NTS    fKjrritjers    6103.230065. 


6103  43  2026, 

6104  63  1020 
6 '  C>4  69  3Ci  1 4 
62ri3  43  20 10 
621^3  49  1091/ 
6210  1040'6 

an<3  6211  43  0010 


6103.49.2000. 
6104.63.1030. 
6114.30.3044, 
6203.43.2090. 

6204  63  1510, 
6211  33.0010, 


HTS        numbers 
C-ateg<«>   669-H: 

6504  00  9015. 

6505  90  6090, 


"  Category       369-H        o"ty 
6506  90  '540    ana   6505  90  2060 
OrVy    HTS    fiumbefS    6502  CX3  9030, 

6504  00  9060  bbCjb  90  5090 

6505  90  7090  and  6606  90  8090 

'  Category    359-0     all    H'S    lumftefs    except 
6103422026,  6103493034  6104621020, 

6104  69  3010  6114,20  0048,  6114  20  0062, 

6203  42  20-0  6203  42  209C'  6204  62  2010, 

6211  32  0010  6211  32  0025,  6211  42  001 0  (Catego- 
ry 359-C).  6505  90  '540  arx)  6506  90  2060^  (Catego- 
ry 359-H) 

659-S         only         K^S        ntjmbers 

611231  0020,  611241  'XiQ, 

6112410030,  6112410040 

6211  11  1020.     6211  12  loio     and 


Category 
6112,31  OOiO, 
611241  0020, 
6211  11  1010. 
6211  12,1020. 

•Caleoory 
610323  0055. 

6103  49.2000. 

6104  63  1030, 
611430  3044, 


656-0     alt    HTS 

6103  43  2020, 

6103  49  3038 

6104  69  1000. 
6114  30  3064 


nnjrrfoen    except 

6103  43  2025, 

6104  63  1020. 
6104  6S  3014 
6203  43  2010 


6203  43  2090 

6204  63  1610 
6211  33  0010 
ry  669-a 
6604  00  9060 
6506  90  709C' 
6112  31  0C10 
611Z41.0020. 
6211.11.1010, 


6203  49  '  C 1 C 

6204  89  1010 
6211  yjOCi7  67' 

650  ^  'X'  '^XM 
b,S(„,*  »)  S'Xa. 

SI  li  "•■  rio;>(, 

eiiZ4i.oo30 

6211.11  1020 


6211.12.1020  (Category  650-8). 
» Category       347-W:       or»ty 


4?i  •  '*itr': 
'C  *ri6 
iC^lego 
'r  Ut  •"■:'': 
.<  609C. 
659-H>, 
41  OOlO, 
6112.41.0040 
6211.121010     VK) 


6210 


6203.19.1020. 
620^.2^3030. 
6203.42.4015. 
6203.42.4045. 
6203.49  3020. 
6211.20.3010 


6203.10  4020. 
6203.42.4005, 
6203  42  4025, 
6203  42  4050. 
621040.2035. 
621132.0040; 


onty    HTS   numbers  6204.120030, 


KTS  rwfnbofi 
6203.22.3020, 
6203  4^4010, 
6203  42  4036. 
6203  4^4060, 
6211.201520, 
346-W 


62(M.22.3040, 
6204.62.3000, 
6204.62.4020, 
6204.62.4050, 
6204.69.3010. 
6211.20.1550, 
6217  90.0050 

'Category 
6205.30.2010, 
6205.30.2060. 

'Category 
6203.23.0060, 
6203.29.2035. 
6203.43.4010, 
6203  43.4040, 
620349.2030, 
6203.49.3030, 
6211  20.3030  and 


6204.22  3050, 

6204  62  4005, 
6204  62.4030, 
6204  62.4065, 
6204.69.9010, 


Category 

0,  62O4.19J030 
6204  ..29  4034, 
6204.6Z4010, 
6204.62  4040, 
6204.62  4065. 
621050.2035, 


6211.20  6010,     6211.42.003C     b-.- 


640-Y        on»y 
6205  30  2020. 


HTS       numt<efi 
620530.2050     wtd 


647-W:  only 
6203^0070, 
6203  43.2500 
6203,43  4020, 
6203  49.1500. 
6203  49.2040. 
6210401035. 
6211  33  0030; 


only    HTS    number*    6204.230040. 


HTS  numbers 
6203.29  2030, 
6203  43.3500. 
6203  43  4030. 
6203.48^10, 
6203  49.2060, 
6211.20  1525, 

Category  648-W: 


6204.29.2020, 
6204.63.2000, 
6204.63.3530. 
6204.69.2S10, 
6204.60.2660, 
6210.50.1035. 


6204.29.2025. 
6204  63  3000 
6204  63.3532. 
6204.602530. 
6204.69.3030. 
6211.20  1565. 


6204.23.0045. 
6204.29  4038. 
6204  63  3510. 
6204.63.3640. 
6204  69.2540, 
6204  69.9030, 
6211.20.6030. 


621 1 .43.0040  and  621 7  90  0060 


For  visa  purposes,  effective  on  May  1. 1982, 
you  are  directed  to  amend  the  directive  dated 
June  5, 1991,  to  include  the  coverage  of  cotton 
and  man-made  fiber  textile  products  in  part- 
Categories  347-W/34»-W  ',  347-K  '3-W  Y  ' 
&47-W/646-W  »  and  647-K/64ft-K  V 


'  Category  347-W:  only  HTS  numbers 
e203.i9.lO2a  6203  19  4020  6203.22.3020.  6203.22.3a3a 
6203  42.4005.  6203  42.4010.  6203  42.4015.  6203  42.4025. 
6203.42.4096.  6203.42.404S.  e203.42.40Ga  6203.42  40ea 

6203  49.302a  6210402036,  e211.2ai&2a  6211.20.3010 
and  6211.3^0040;  Category  34»-W:  only  HTS 
number*  6204.12.0030  6204.193030  6204.22^040 
6204.22.3050.  6204.29.4034.  6204.62.3000  6204.62.4006. 
6204.62.4010  6204.62.4020  6204.62  4030  6204.02.4040 
6204.62.4060.  6204  62.4066.  6204.62.4066.  6204.003010 

e2O4.ee.90io  e2iojo2036.  ezii  Joi66a  e211.ao.8ma 

6211  42JK0O  and  6217.900060 

*  Category  347-K:  all  HTS  muiibera  except  tboM 
in  Category  347-W:  Category  346-10  all  HTS 
numbers  except  those  in  Category  346-W. 

•  Category  647-W:  only  HTS  numbers 

6203.23  0060.  6203.23.0070  6209.28^030  6203^9.2035. 
6203.43.2S0O  6203  433S0O  6203  43  4010  6203.434030 
6203.43.4030  6.^»  43  4044.  ''.:ti  4S  ISOO  B203.49J01O 
6203.49.2030  h^ n  4yi^>4<  e.L  4 »  2060  6203  403060 
621040.1035.  6211.20  1S26.  6211.20.3030  and 
6211.33  0030  Cfltepory  646-W:  only  HTS  numbers 
6204.23  nrt4ri  K.fA  ::'.  iXH5   ftJ5H.29.202O  6204.29.202S. 

6204  2B40:W>  nam  M  aXlO  620«63.300O  621X63.3610 
h204  6.3  XSMl  <x.1M  6j  ,lf.Ji  tCfH  hi  :i'4<l  h:m  «e2510 

H.':j  k4  H*,.  t«,  :'^  .  f'./".     'm 
bZ:  1  43  i(>4<:!  arv  ':..' 
•Category  M-  k 
tn  Category  M     a 

'i;i!nlwr«  fxi^i!!  ;l.fi 


ti-'.  ti-nJOlSSi.  6211.20.6030 

«:    >«'! 

(r>-  numbers  except  those 
in^.rv  046-lC  sU  HTS 

i.r  ( j>tcy>:in  ^4*  W. 
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produced  or  manufactured  in  Taiwan  and 
exported  from  Taiwan  on  and  after  May  1. 
1992. 

Te«.t!ie  products  in  Categories  347-W/348- 
U  ,  M7-K;34a-K:.  647-W/64d-W  and  647-K/ 
646-K  which  are  produced  or  manufactured 
in  Taiwan  and  exported  from  Taiwan  on  and 
after  May  1. 1992  must  be  accompanied  by 
the  correct  part-category  or  correct  merged 
category  corresponding  to  the  actual 
shipment. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U  S  C  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
\rR  Doc  92-903'  Filed  4-17-92;  8:45  am] 


..HO  cooe  15- 


COMMODITY  FUTURES  TOADiNG 
COMMISSION 

Advisory  Commrttee  on  CFTC-Slate 
Cooperation  Meeting 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  2,  section 
10(a).  that  the  Commodity  Futures 
Trading  Commission's  Advisory 
Commission  on  CFTC-State  Cooperation 
will  conduct  a  public  meeting  on 
Tuesday,  May  12, 1992  int  he  Hearing 
Room  on  the  basement  level  of  the 
Commission's  Washington  U.C. 
headquarters,  2033  K  Street,  NW„ 
Washington.  DC  20581.  This  meeting 
will  be  held  betv^een  9  a.m.  and  1 
p.m.The  agenda  will  consist  of  the 
following; 

Agenda 

1.  Opening  remarks — Wendy  L. 
Cramm.  Chairman,  CFTC;  Fowler  C. 
West,  Commissioner,  CFTC  and 
Chairman,  Advisory  Committee  on 
CFTC-State  Cooperation; 

2.  Discussion  about  state/federal 
regulatory  issues  involving  commodity 
pools,  particularly  bifurcated  risk 
disclosure,  proposed  Commission  Rule 
4.7  concerning  exemptions  for 
commodity  pool  operators  and 
commodity  trading  advisors  for  offering - 
to  qualified  eligible  participants,  and  the 
feasibility  of  a  commodity  trading 
advisor  performance  index; 

3.  Report  on  the  status  of  the  adoptior. 
by  the  states  of  the  North  American 
Securities  Administrators  Association's 
Model  State  Commodity  Code,  and  an 
update  on  bank-financed  precious 
metals  programs  and  state  regulation; 

4.  Discussion  about  ways  in  which 
public  school  systems  can  be 
encouraged  to  incorporate  investment- 


related  consumer  education  programs 
into  existing  cirricula; 

5.  Report  on  CFTC/state  enforcement 
efforts,  particularly  regarding  overseas 
off-exchange  operations; 

6.  Report  on  the  status  of  the  CFTC 
reauthorization  legislation;  and 

7.  Discussion  of  other  matters  of 
concern  to  Advisory  Committee 
members. 

The  Advisory  Committee  was  created 
by  the  Commodity  Futures  Trading 
Commission  for  the  purpose  of  receiving 
advice  and  recommendations  on  matters 
of  joint  concern  to  the  States  and  the 
Commission  arising  under  the 
Commodity  Exchange  Act.  as  amended. 
The  purposes  and  objectives  of  the 
Advisory  Committee  on  CFTC-State 
Cooperation  are  more  fully  set  forth  in 
the  March  17, 1992  Eighth  Renewal 
Charter  of  the  Advisory  Committee. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Advisory  Committee. 
Commissioner  Fowler  C.  West,  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment, 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Advisory  Committee  should  mail  a 
copy  of  the  statement  to  the  attention  of: 
The  Advisory  Committee  on  CFTC-State 
Cooperation  c/o  Commissioner  Fowler 
C.  West.  Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW., 
Washignton.  DC  20581,  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
also  inform  Commissioner  West  in 
writing  at  the  foregoing  address  at  least 
three  business  days  before  the  meeting. 
Reasonable  provision  will  be  made,  if 
time  permits,  for  an  oral  presentation  of 
no  more  than  five  minutes  each  in 
duration. 

Issued  by  the  Commission  in  Washington. 
DC  ,  on  April  14, 1992. 
lean  A.  Webb, 
Secretary  of  the  Commission. 

(FR  Doc.  92-9055  Filed  4-17-92;  8:45  am) 

nUJNO  CODE  6351-01-M 
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[Docket  No*.  ER92-1 


K7   «'  a(.l 


ZQrsu^'-'f'S  Po«^ef  Company,  et  al., 
g  ;p,-,,..,f-  ,3(g_  Small  power  production, 
ai'it?  intertocxmg  Directorate  filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Consumers  Power  Co. 
(Docket  No.  ER92-198-002] 

April  9. 1992. 

Take  notice  that  on  April  2, 1992, 
Consumers  Power  Company  tendered 
for  filing  its  comphance  filing  in  this 
docket  pursuant  to  the  Commission's 
order  issued  on  March  23. 1992. 

Comment  dote:  April  23. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Iowa  Power  Inc. 

[Docket  No.  ER92-288-000| 
April  9. 1992. 

Take  notice  that  on  April  2. 1992.  Iowa 
Power  Inc.  (Iowa  Power)  tendered  for 
filing  the  first  amendment  to  the  original 
filing  for  this  docket  dated  January  27. 
1992. 

Iowa  Power  states  that  the  first 
amendment  to  the  filing  provides  for  a 
revised  effective  date  of  the  General 
Facilities  Agreement  between  Iowa 
Power  and  Central  Iowa  Power 
Cooperative.  The  initial  filing  requested 
an  effective  date  of  January  1, 1992. 
which  has  been  amended  to  a  date  that 
will  be  designated  by  the  FERC  upon 
acceptance  of  the  filing. 

Comment  date:  April  23. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
3.  Potomac  Electric  Power  Co 
(Docket  No.  ER92^30-O00l 
April  9. 1992. 

Take  notice  that  on  April  1, 1992.  the 
Potomac  Electric  Power  Company 
(Pepco)  submitted  for  filing  supplements 
to  Pepco  FERC  Rate  Schedule  No.  20.  the 
"Facilities  Agreement'  between  Pepco 
and  Virginia  Electric  and  Power 
Company  (Virginia  Power)  dated  April 
1. 1965.  and  to  Pepco  FERC  Rate 
Schedule  No.  35.  the  "Interconnection 
Agreement"  between  Pepco  and  Virginia 
Power  dated  May  25.  1983.  Virginia 
Power  submitted  its  certificate  of 
concurrence.  An  effective  date  of  June  1. 
1992  is  requested. 

Pepco  states  that  this  filing  is  the 
result  of  arms-length  negotiations 
=    between  the  parties  and  an  independent 
power  producer.  Patowmack  Power 
Partners.  L.P.  (PPP).  The  supplements 
provide  for  the  construction, 
maintenance  and  operation  of  new  or 
rebuilt  transmission  and  substation 
facilities  (and  related  retirements) 
providing  a  new  circuit  to  delivery  the 
output  of  PPP's  planned  315  megawatt 
generating  station  in  Loudoun  County. 
Virginia  to  Pepco's  electric  system  at 
Dickerson  Station  in  Montgomery 
County,  Maryland  These  facilities  will 
also  be  capable  of  providing  an 
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additional  connection  between  PFP  or 
Pepco  and  Virginia  Power's  electric 
system  at  Pleasant  View  Substation  in 
Loudoun  County  Virginia.  PPP  supports 
the  filing. 

Comment  date:  April  23, 1992,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

4.  Southern  Company  Services,  Inc. 
[Docket  No.  LK32-316-000]       • 

April  9,  1992. 

Take  notice  that  on  April  1. 1992, 
Duke  Power  Company  filed  a  letter 
containing  information  requested  by  the 
FERC  Staff,  and  amending  Page  4  of  5  of 
Duke's  Appendix  A  to  the  Interchange 
Agreement. 

Comment  date:  April  23, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northern  States  Power  Co. 
(Minnesota)  and  .Northern  States  Pow  er 
Co.  (Wisconsin) 

(Docket  No.  EL91-2-002) 
April  9,  1992. 

Take  notice  that  on  March  23, 1992, 
Northern  States  Power  Company  (NSP) 
tendered  for  filing  its  compliance  filing 
in  this  docket.  NSP  states  this  filing  is 
pursuant  to  the  Commission's  order 
issued  on  February  6, 1992. 

Comment  date:  April  23, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Hadson  Power  13 — Hopewell 

(Docket  No.  QF83-85-003J 
April  9. 1992. 

On  April  2, 1992,  Hadson  Power  13 — 
Hopewlll,  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  amendment  provides  additional 
information  pertaining  to  the  owneiship 
structure  of  the  facility. 

Comment  date:  April  30, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Westmoreland — Hadson  Partners 

(Docket  No.  QFSO-l 47-00.'] 
April  9. 1992. 

On  April  2, 19S2,  Westmoreland— 
Hadson  Partners,  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 
Nc  detem:ination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  amendm.ent  provides  additional 
information  pertaining  to  the  ownership 
structure  of  the  facility. 

Comment  date:  April  30, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Selkirk  Cojien  Partners  I.  P 
[Dockei  iNu,  yt-oit-Z"4-Ui.ijj 
April  9,  1992. 

On  April  3, 1992,  Selkirk  Cogen 
Partners,  LP.,  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  amendment  provides  additional 
information  pertaining  to  ownership 
structure,  additional  technical 
information  including  revised 
calculations  for  operating  and  efficiency 
values,  and  detailed  information 
regarding  uses  of  steam  at  the  facility. 

Comment  date:  April  30, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Power  Co. 

[Docket  No.  ER92-286-000] 
April  10, 1992. 

Take  notice  that  on  April  3, 1992,  New 
England  Power  Service  filed  on  behalf  of 
New  England  Power  Company  material 
supplementing  its  earUer  filing  and 
request  for  waive  of  notice  in  this 
docket. 

Comment  date:  April  24, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Florida  Power  Corp. 

[Docket  No.  ER92-436-000] 
April  10, 1992. 

Take  notice  that  Florida  Power 
Corporation  (Florida  Power),  on  April  6, 
1992,  tendered  for  filing  a  wholesale  rate 
increase  in  its  full  requirements,  partial 
requirements  and  transmission  rates. 
The  amount  of  the  rate  increase  is  S18.1 
million  or  14.1%  on  a  1992  calendar-year 
basis.  Florida  Power  requests  that  the 
increase  be  permitted  to  become 
effective  on  June  5, 1992,  and  that  it  be 
suspended  until  November  1, 1992. 
Florida  Power  states  that  it  has  served 
copies  of  its  filing  on  the  affected 
customers  and  the  Florida  Public 
Service  Commission. 

Comment  date:  April  24, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  e.nd  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protect  said  filing  should  file  a  motion 
to  intervene  or  protest  v/ith  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  335.211 
and  385.214].  All  such  motions  cr 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  pubUc 

inspection. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  92-9022  Filed  4-17-92;  8:45  am| 
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(Docket  Nos.  CP92-44(MX>0,  tt  •!.] 

United  Gas  Pipe  Line  Co..  r<  ^t    Natural 
Gas  Certificate  Filings 

April  9.  1992. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Co. 

[Docket  No.  CP92-44O-000) 

Take  notice  that  on  April  2, 1992. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478.  filed  in  Docket  No.  CPg2-440-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  certain 
facilities  by  sale  to  OkTex  Pipeline 
Company  (OkTex),  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  United  proposes  to 
abandon  in  place  approximately  8.07 
miles  of  2(>-inch  pipeline,  one  12-inch 
and  one  16-inch  orifice  meter  tube,  a 
regulating  station  and  appurtenances, 
such  facilities  known  as  the  Oklahoma- 
Texas  Line,  which  extend  from  Beckham 
County,  Oklahoma  to  Wheeler  County, 
Texas.  It  is  explained  that  the 
Oklahoma-Texas  Line  was  originally 
installed  in  1982  and  connects  the 
facilities  of  ONG  Western,  Inc.,  with 
facilities  owned  by  Red  River  Pipe  Line 
Company.  It  is  further  explained  that 
United  utilizes  the  line  solely  for 
intemipiible  section  311  transportation. 

It  is  stated  that  OkTex  is  acquiring  the 
Oklahoma-Texas  Line  by  Special 
Warranty  Deed  and  Bill  of  Sale.  It  is 
further  stated  that  OkTex's  ownership  of 
the  line  is  contingent  upon  the  issuance 
of  an  order  as  requested  herein. 

United  Slates  that  the  requested 
abandonment  by  sale  to  OkTex  will 
result  in  lower  system  operating  costs 
for  United,  benefiting  both  United  and 
its  customers.  In  addition,  it  is  stated 
that  since  the  abandonment  involves 
facilities  being  left  in  place  for  use  by 
OkTex,  such  abandonment  of  facilities 
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by  Un.'ed  will  have  no  effect  on  the 
environment. 

Comment  date:  April  30,  1992.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Transcontinental  Gas  Pip«^  I.lne  Corp. 
[DocKet  No  CP92-4jo-0«aij 

On  March  31. 1992.  Transcontinental 
Gas  Pipe  Line  Corporation  (Transco), 
P.O.  Box  1396.  Houston.  Texas  77251. 
filed  in  Docket  No.  CP92^3&-0CI0  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  ♦o  abandon  the  transportation 
service  it  currently  renders  to  United 
Gas  Pipe  Line  Company  (United),  under 
R^te  Schedule  X-162.  and  requests  that 
'..-e  abandonment  be  made  effective 
retroactively  to  February  29. 1992.  all  as 
more  fully  set  forth  in  the  application, 
which  is  on  file  with  the  Conmiission 
and  open  to  public  inspection. 

Specifically,  Transco  proposes  to 
abandon  up  to  dekatherm  equivalent  of 
196,640  mcf  per  day  of  natural  gas  for 
United.  Transco  states  that  the  two 
parties  have  agreed  mutually  to 
terminate  the  firm  transportation  service 
currently  rendered,  as  United  no  longer 
requires  the  service.  Also.  Transco  avers 
that  United  supports  the  application 
filed  herein  and  that  the  grant  of  the 
abandonment  requested  herein  would 
resolve  an  ongoing  complaint  pending 
before  the  Commission  in  Docket  No. 
RP9G-8-008. 

There  are  no  facilities  proposed  to  be 
abandoned  in  conjunction  with  this 
service. 

Comment  date:  April  30. 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  »he  notice. 

3.  OkTex  Pipeline  Co. 

[Docket  No.  CP92-43»-000] 

Take  notice  that  on  April  2. 1992, 
OkTex  Pipeline  Company  (OkTex).  100 
V,  est  Fifth  Street,  P.O.  Box  871.  Tulsa. 
Oklahoma  74102.  filed  in  Docket  No. 
CP92-439-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  acquisition  of 
certain  pipeline  facilities  to  be 
abandoned  by  United  Gas  Pipe  Line 
Company  (United)  and  transferred  to 
OkTex.  and  for  a  blanket  certificate  of 
public  convenience  and  necessity 
authorizing  OkTex  to  engage  in  any  of 
the  activities  specified  in  subpart  F  of 
part  157  of  the  Commission's 
Regulations,  as  may  be  amended  from 
time  to  time,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
in.<5pection. 


OkTex  requests  authorization  to 
acquire  from  United  8.07  miles  of  20-inch 
pipeline  one  12-inch  and  one  16-inch 
orifice  meter  tube,  a  regulating  station 
and  appurtenances,  such  facilities 
known  as  the  Oklahoma-Texas  Line, 
which  extend  from  Beckham  County, 
Oklahoma  to  Wheeler  County.  Texas.  It 
is  stated  that  after  abandonment  by 
United  and  upon  acquisition  of  the 
facilities  by  OkTex  the  facilities  will 
become  part  of  the  general  interstate 
system  of  OkTex. 

OkTex  states  that  it  will  provide 
nondiscriminatory  transportation 
service  in  accordance  with  Order  Nos. 
436/500.  OkTex  further  states  that  upon 
acquisition  of  the  facilities,  it  will 
provide  firm  and  intemiptible 
transportation  service  under  its  existing 
FERC  Gas  Tariff.  Rate  Schedules  FTS 
and  ITS,  respectively. 

OkTex  states  that  it  has  entered  into  a 
contract  with  Amoco  Production 
Company  and  Pan  American  Gas 
Company  to  acquire  Amoco's  right  to 
acquire  the  subject  interstate  facilities. 
OkTex  further  states  that  upon  approval 
of  United's  abandonment  and  OkTex's 
acquisition.  OkTex  will  pay  Amoco 
$750,000  for  the  right  to  acquire  the 
pipeline  from  United.  It  is  stated  that 
OkTex  will  then  exercise  its  right  to 
acquire  the  pipeline  and  close  on  the 
Purchase  Agreement  with  United, 
thereby  accepting  transfer  of  such 
facilities  from  United.  In  addition,  at 
closing  OkTex  proposes  to  include  the 
$750,000  purchase  price  for  the  facilities 
in  its  rate  base,  of  which  OkTex 
requests  approval  of  such  rate 
treatment 

In  addition.  OkTex  requests 
authorization  to  obtain  a  blanket 
certificate  to  engage  in  any  activities 
specified  in  Subpart  F  of  Part  157  of  the 
Commission's  Regulations,  as  may  be 
amended  from  time  to  time.  OkTex 
states  that  approval  of  a  blanket 
certificate  will  provide  OkTex  with 
greater  flexibility  and  allow  it  to  operate 
more  efficiently. 

Comment  date:  April  30. 1992.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  WUlison  Basin  Interstate  Pipelinp  Co 
[Docket  No.  CP92-443-000] 

Take  notice  that  on  April  3, 1992, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  200  North 
Third  Street  suite  300.  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP92- 
443-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate 
one  meter  station  and  appurtenant 


facilities  under  Williston  Basin's  blar.kt?1 
certificate  issued  in  Docket  Nos.  CP82- 
487-000.  et  al .  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file^ 
with  the  Commission  and  open  to  public 
inspection. 

Williston  Basin  asserts  that  is 
currently  providing  natural  gas  service 
to  Montana-Dakota  Utilities  Co. 
(Montana-Dakota),  a  local  distribution 
company,  for  ul'imate  consumption  by 
47  Montana-Dakota  end-use  customers. 
utilizing  an  existing  tap  located  on 
pipeline  right-of-way  in  Carbon  County, 
Montana.  Williston  Basin  states  that  as 
part  of  an  ongoing  program  to  create 
more  distinct  delivery  points  to 
Montana-Dakota,  it  proposes  to  install  a 
master  (custody  transfer)  meter  in  order 
to  measure  the  amount  of  total  natural 
gas  sold  to  Montana-Dakota  for  use  by 
its  customers  instead  of  relying  on 
individual  Montana-Dakota  customer 
meter  readings. 

Williston  Basin  estimates  the  cost  of 
the  proposed  facilities  to  be  52.200. 
Williston  Basin  states  that  the 
installation  of  the  proposed  facilities 
will  have  no  effect  on  its  peak  day  or 
annual  requirements.  In  addition, 
Williston  Basin  states  that  the  volumes 
to  be  delivered  are  within  the 
certificated  sales  entidement  of 
Montana-Dakota, 

Comment  date:  May  26,  1992.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said    , 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
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and  Procedure,  a  hearing  w;!l  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  inten.'ene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  lea%'e  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  tne  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Com.mission's 
staff  may.  within  45  days  after  the 
issuance  of  ie  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commissions  Procedural  Rules  (18 
CFR  385  214)  a  motion  to  intervene  or 
notice  oi  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request,  if  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  92-9023  Filed  4-17-92;  8:45  am] 
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[Docket  No.  RP91-204-004) 

East  Tennessee  Natural  Gas;  Changes 
In  FERC  Gas  Tariff 

April  14, 1992. 

Take  notice  that  East  Tennessee 
Natural  Gas  Company  (East  Tennessee) 
on  March  31, 1992,  tendered  for  filing  the 
certain  revised  tariff  sheets  to  First 
Revised  Volume  No.  1  and  Original 
Volume  No.  1-A  to  its  FERC  Gas  Tariff. 

East  Tennessee  states  that  in  its 
March  17  order,  the  Commission 
directed  East  Tennessee  to  revise  its 
Docket  No.  RP91-204  motion  rates 
effective  February  1, 1992  to  reflect  the 
elimination  of  the  costs  associated  with 
contract  storage  service  purchased  from 
Tennessee  Gas  Pipe'ine  Company  under 
its  Ra'e  Schedule  SS.  East  Tennessee 
also  states  that  the  Comm.ission  directed 
East  Tennessee  to  correct  certain 
typographical  errors  on  its  Second 
Rp\ispd  Sheet  \o  9"  mrluded  in  the 


filing.  East  Tennessee  asserts  that  the 
changes  have  been  made  effective 
February  1. 1992. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all 
affected  customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NW.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  April  21, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prolestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  92-9074  Filed  4-17-92:  8:45  am] 
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[Docket  No.  TM92-4- 23-0001 

Eastern  Shore  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

April  14, 1992. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  April  10, 1992  a  revised 
tariff  sheet  included  in  appendix  A 
attached  to  the  filing,  with  a  proposed 
effective  date  of  May  1, 1992. 

ESNG  states  that  the  purpose  of  the 
instant  filing  is  to  revise  the  billing 
shown  on  Third  Revised  Sheet  No.  6B  to 
comply  with  the  provisions  of  Ordering 
Paragraph  (B)  to  the  Commission's 
August  26. 1988  order  in  ESNG's  Docket 
No.  RP88-22fr-000.  The  referenced  order 
requires  ESNG  to  file  revised  billing 
amounts  to  "track"  any  modifications  to 
Transcontinental  Gas  Pipe  Line 
Corporation's  (Transco)  take-or-pay 
charges  ordered  by  the  Commission. 
Transco  filed  on  April  1. 1992  a 
recalculation  of  its  PSP  charges  for  their 
Fifth  Annual  Recovery  Period  (Year  5) 
commencing  May  1. 1992.  ESNG  states 
that  the  impact  on  ESNG  is  a  decrease 
of  $3,300  per  month  (i.e.  from  $39,252  to 
$35,952)  in  the  amount  cf  fixed  monthly 
take-or-pay  charges  it  will  incur  from 
Transco  as  of  May  1, 1992. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  21. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Wataon.  fr., 
Acting  Secretary. 
[FR  Doc.  91-9073  Filed  4-ll-«l;  8:45  am) 
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Tennessee  Gas  P'pptme  Co.,  Filir.g 

April  14.  1992. 

Take  notice  on  March  31. 1992. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  the 
following  revised  tariff  sheets  in  Third 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  to  be  effective  on  April  1. 1992: 

Second  Revised  Sheet  No.  132 
Second  Revised  Sheet  No.  141 
Third  Revised  Sheet  No.  230 
Third  Revised  Sheet  No.  231 
Second  Revised  Sheet  No.  232 
Second  Revised  Sheet  No.  233 
First  Revised  Sheet  No.  233A 
Original  Sheet  No.  233B 
Original  Sheet  No.  233C 
Third  Revised  Sheet  No.  404 
Third  Revised  Sheet  No.  406 
Third  Revised  Sheet  No.  407 
Third  Revised  Sheet  No.  408 
Third  Revised  Sheet  No.  412 
Third  Revised  Sheet  No.  414 
Third  Revised  Sheet  No.  415 

Tennessee  states  that  this  filing  is 
being  made  to  comply  with  the 
Commission's  order  dated  March  4, 
1992.  Tennessee  states  that  the  tariff 
sheets  have  been  amended  to 
reincorporate  the  provisions  to  cash-out 
imbalances  on  a  monthly  basis  and  to 
impose  daily  imbalance  penalties  upon 
the  occurrence  of  certain  specified 
conditions.  Tennessee  has  requested 
authority  to  waive  the  collection  or 
payment  of  the  penalty  portion  of  the 
monthly  cash-out  provisions  for  a  4- 
month  period,  such  that  all  imbalances 
would  be  cashed-out  at  the  0-5% 
tolerance  level  during  this  4-month 
period.  Tennessee  has  stated  that  this 
will  permit  all  parties  to  gain  experience 
under  the  new  system  prior  to  the 
implementation  of  penalties. 
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Tennessee  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
principal  place  of  business  in  the 
Tenneco  Building.  Houston.  Texas,  and 
have  been  mailed  to  all  affected 
customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20428.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
383.211.  All  such  protests  should  be  filed 
on  or  before  April  21. 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LiAwood  A.  Watson.  Jr., 
Acting  Secretary. 
[FR  Doc  92-9071  Filed  4-17-92;  8:45  am] 

WLUMQ  COO€  6717-01-M 


FT-NT  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20428.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  21, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  92-9072  Filed  4-17-92;  8:45  am] 
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[FE  Docket  No.  92-08-NGl 

National  Gas  Resources  Limited 
Partnership;  Order  Granting  Blanket 
Authorization  to  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Flnergy. 
Ij- partment  of  Energy. 

action:  Notice  of  an  order  granting 
blanket  authorization  to  import  natural 
gas  from  Canada. 


[Docket  No.  TTyl92-l1-23-OOC' 

Transcontinental  Gas  Pipe  Line 
Corporation;  Proposed  Ctianges  in 
FERC  Gas  Tarifl 

April  14. 1992. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  Apnl  10, 1992 
certain  revised  tariff  sheets  to  Third 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  included  in  appendix  A  attached 
to  the  filing,  with  a  proposed  effective 
date  of  April  1.1992. 

Transco  states  the  purpose  of  the 
filing  is  to  track  rate  changes 
attributable  to  (1)  storage  services 
purchased  from  North  Penn  Gas 
Company  (North  Penn)  under  its  Rate 
Schedule  SS  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedule 
SS^l  and  (2)  a  change  in  Transco's  fuel 
retention  percentage  under  Rate 
Schedule  FT-NT,  which  hiel  retention 
percentage  affects  the  resulting  firm 
tran.sportation  commodity  rate  under 
such  rate  schedule.  Transco  states  that 
the  tracking  filing  is  being  made 
pursuant  to  Section  5  of  Transco's  Rate 
Schedule  SS-1  and  Section  4  of 
Transco's  Rate  Schedule  FT-NT. 
Transco  states  that  included  in 
•Appendices  B  and  C  attached  to  the 
filing  are  explanations  and  detailed 
computations  regarding  the  proposed 
tracking  changes  under  Rate  Schedules 
5S-1  and  FT-NT. 

Transco  states  that  copies  of  the  filing 
dre  being  mailed  to  each  of  its  SS-1  and 


Office  of  Fossil  Er  e  9v 
[FE  Docket  No.  91-120-NGl 
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Coenergy  Ventures,  Inc.;  Ord€ 
Granting  Blanket  Authorization  To 
Import  Natura'  Gas  J^rom  Canada 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 

action:  Notice  of  an  order  granting 
blanket  authorization  to  import  natural 
gas  from  Canada. 

sum.v.ary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Coenergy  Ventures,  Inc.  blanket 
authorization  to  import  a  total  of  72  Bcf 
of  Canadian  natural  gas  over  a  two-year 
term  beginning  on  the  date  of  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  58&-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  April  14, 1992. 
Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Off  ice  of  Fossil  Energy. 
[FR  Doc  92-9099  Filed  4-17-92;  8:45  am) 
BILUMQ  COO€  M'>o-f;<  m 


summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
National  Gas  Resources  Limited 
Partnership  (NCR)  blanket  authorization 
to  import  a  total  of  73  Bcf  of  Canadian 
natural  gas  over  a  two-year  term 
beginning  on  the  date  of  the  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056, 
Forrestal  Building.  1000  Indf  pendenre 
Avenue,  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Is'iued  in  Washington.  DC.  .^p^l  14.  1*J2. 
Charles  F.  Vacek. 

Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy 
[FR  Doc.  92-9100  Filed  4-17-92;  8:45  am] 

BILLING  CODE  MSO-01-M 


[FE  Docket  No.  91-1 1B-NG] 

Phillips  Gas  Marketing  Co.;  Order 
Granting  Blanket  Authorization  To 
Export  Natural  Gas  To  Mexico 

agency:  Office  of  Fossil  Energy. 
Deoartment  of  Energy- 

action:  Notice  of  an  order  granting 
blanket  authorization  to  export  natural 
gas  to  Mexico. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Phillips  Gas  Marketing  Company 
blanket  authorization  to  export  a  total  of 
100  Bcf  of  U.S.  natural  gas  to  Mexico 
over  a  two-year  term  beginr.ing  on  the 
date  of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 
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Issued  in  Washington.  DC,  Apni  U,  1992. 
Charles  F.  Vacek. 

Deputy  Assistant  Secretary  for  Fuels 
Pmgmws,  C^ice  of  Fossi!  Energy. 
fFRDoc.  92-9101  Filed  4-17-92,  8.45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4124-9] 

Renewal  of  the  Policy  Dialogue 
Committee  on  Mining  Wastes 

agency:  Environmental  Protection 

Agency 

ACTION:  Correction  to  notice  renewing 

the  Policy  Dialoipje  Committee  on 
Mining  Wastes  Federal  .Advisory 
Committee. 

summary:  On  Apni  10,  1992  at  (57  FR 
124981,  we  published  a  notice  on  the 
renewal  of  the  Mining  Waste  Policy 
Dialogue  Comm^ittee.  The  Committee 
was  formed  in  March.  1991  to  provide  a 
forum,  to  refine  and  further  develop 
issues  related  to  managing  mining  waste 
and  to  facilitate  the  exchange  of  ideas 
and  information  amon^  the  interested 
parties.  The  Charter  has  been  renewed 
through  March  30.  1993.  but  our  April  10. 
1992  notice  incorrectly  slated  the 
renewal  date  as  March  30,  1992.  We 
apologize  for  any  inconvenience  this 
typographical  error  may  have  caused. 

FOR  FURTHER  INFORMATION  CONTACT. 

Persons  needing  ^arther  information  on 
substantive  aspects  of  the  mining  waste 
porgram  should  call  Steve  Hoffman, 
Office  of  Solid  Waste,  US.  EPA.  (703) 
308-8413.  Summaries  of  previous 
meetings  will  be  made  available  upon 
written  request  to  Patncia  Whitins, 
Office  of  Solid  Waste.  fOS-323W). 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington.  DC  20460, 

Persons  needing  further  information 
on  administrative  matters  such  as 
committee  arrangements  or  procedures 
should  contact  Deborah  Dalton,  EPA 
Consensus  and  Dispute  Resolution 
Program.  (202)  260-5495  or  the 
Committee's  facilitator,  [ohn  Ehrman. 
The  Keystone  Center,  (303]  468-5622. 

Dated:  April  14, 1992. 
Chris  Kirtz, 
Director  Consensus  and  Dispute  Resolution 

Program.  Office  of  Policy.  Planning  and 

Evaluation. 

(FR  I3oc  92-9091  Filed  *-17-92;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Coastal  Barrier  Improvement  Act, 
Property  Availability:  Comanche  Trail 
Tract,  Travis  County,  TX 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 
ACTION:  Notice. 

summary:  Notice  is  hereby  given  that 
the  property  known  as  the  "Comanche 
Trail  Tract"  located  near  Austin,  Texas 
is  affected  by  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  as 
specified  below 

DATES:  Written  Nonces  of  Senous 
Interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  Federal  Deposit 
Insurance  Corporation  until  July  20. 
1992 

ADDRESSES:  Detailed  descriptions  >)i  t*:. 
property  can  be  obtained  by  contactini; 
the  foUomng  person:  Philip  Bible. 
AMRESCO  Management,  Inc..  1201 
Mam  Street.  11th  Floor,  Dallas.  Texas 
75202.  Telephone.  (214)  508-4396. 
Facsimile  (214)  508-7291. 
SUPPLEMENTARY  INFORMATION:  This  380 

acre  tract  is  located  in  Northwest  Travis 
County.  Texas  at  the  intersection  of 
FMloio  and  Comanche  Trail,  The 
property  has  frontage  along  VM  620, 
both  sides  of  Comanche  Trail  and 
frontage  along  Lake  Travis.  It  is 
undeveloped  land  in  a  pnmanly 
residential  area  It  is  suspected  of 
containing  habitat  for  endangered 
species,  including  Black  Capped  Vireo, 
Golden  Cheek  Warbler  and  Tooth  Cave 
Beetle 

Written  notice  of  serisius  interest  to 
purchase  the  property  must  be  received 
on  or  before  luiy  20,  1992  by  Philip  Bible. 
at  the  above  address  Those  entities 
eligible  to  sutimit  written  notices  of 
senous  interest  are- 

1.  Agencies  or  entities  of  Lhe  Federal 
Government. 

2.  Agencies  or  entitites  of  state  or 
local  government,  and 

3  "Qualified  organizations"  pursuant 
to  section  170(h)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C 

l-0(h)(8)). 

Form  of  Notice 

Notices  of  serious  interest  should  be 
in  the  following  form:  Notice  of  Serious 
Interest  re:  Comanche  Trail  Tract, 
Travis  County,  Texas. 

1.  Name  of  eligible  entity. 

2.  Declaration  of  eligibility  to  submit 
notice  under  cntena  set  forth  in 
Public  Law  101-591,  section  10(b)(2), 

3.  Brief  description  of  proposed  terms 


of  purdiase  or  other  offer  (e.g.  price 
and  method  of  financing). 
4  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for 
wildlife  refuge,  sanctuary,  open 
space,  recreational,  historical, 
cultural  or  natural  resource 
conservation  purposes. 

Dated;  April  15, 1992. 
Federal  Deposit  Insurance  Corporatioa. 
Hoyle  L  Robinaoo. 
Executive  Secretary. 
[FR  Doc  92-9118  Filed  4-17-82,  B:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  ot  t^e 
Public  Financial  Responslbtltty  to  Meci 
Liability  IncurreO  tor  Death  or  \npjry  to 
Passengers  or  Other  Persons  on 
Voyages;  issuance  of  Certificate 
i  Casualty  I 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Uw  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended:  Odessa  Cruise  German 
Shipmanagment  Ltd.  (d/b/a  Transocean 
Cruise  Line).  Odessa  Cruise  Chartering 
Company  and  Odessa  Cruise  MV 
Columbus  Caravelle  Ltd..  c/o  Odessa 
America  Cruise  Company,  250  Old 
Country  Road.  Mineola.  NY  11501. 
Vessel:  Columbus  Caravelle. 

Dated:  April  14, 1992. 
Joseph  C.  Polking, 

Secretary. 
y^-  n       *J  -9032  Filed  4-17-B2;  8:45  am) 

Biitr»»G  com  STJO-Ot-M 


Security  for  the  Protectton  of  th« 
Public  Indemnification  of  Passeooers 
for  Nonperformance  of 
Transportation,  Issuance  of  Certificate 
(Pertormance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (48  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 
Odessa  Cruise  German  Shipmanagement  Ltd. 

(d/b/a  Transocean  Cruise  Line),  c/o 
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Odessa  America  Cruise  Company.  250  Old 
Country  Road.  Mineola,  NY  11501,  Vessel: 
Columbus  Caravelle. 

Dated:  April  14. 1992. 
]o«eph  C.  Polking. 

Secretary. 

[FK  Dor  92-9031  Filed  4-17-92;  8:45  am) 
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[Do:*?*  So  92-151 
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TransDortation  Services,  're   33  Aoent 
for  Emp'esa  Nave^a  Santa.  S  A   *. 
Tropi-ana  Shipp.'^g  Co  .  a,  *   a  La 
Tropicana  S^lF^!'^g  Co  .  inc  ,  F>li-g  of 
Complair.t  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Transportation  Services.  Inc.  as 
agent  for  Empresa  Naviera  Santa,  S.A. 
("■Complainant")  against  Tropicana 
Shipping  Co.,  a/k/a  La  Tropicana 
Shipping  Co.,  Inc.  ("Respondent")  was 
served  April  14, 1992.  Complainant 
alleges  that  Respondent  engaged  in 
violations  of  section  10(a)(1)  of  the 
Shipping  Act  of  1984.  46  U.S.C. 
1709(a)(1),  by  failing  and  refusing  to  pay 
ocean  freight  and  other  charges  lawfully 
assessed  pursuant  to  the  applicable 
tariff  or  service  contracts  for  one 
shipment  of  a  1984  Chevrolet  automobile 
from  Elizabeth,  New  Jersey  to  Callao, 
Peru  in  February  1991. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Frederick  K. 
Dolan  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  m  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
tenns  of  45  CFR  502.61,  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  April  15. 
1993,  and  the  final  decision  of  the 
Commission  shall  be  issued  by  August 
16. 1993. 
Joseph  C.  Polking, 
Secretary. 
(PR  Doc.  92-9030  Filed  4-17-92;  8:45  am 

B^L.IMG  C006  6736-01-11 


FEDERAL  RESERVE  SYSTEM 

Concord  Ef'S    inc     A,pp'iC3ticn  ?o 
Engage  de  "ovo  in  Permissible 
Nonbanking  Ai,t..r.Ues 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  12, 1992. 
A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166; 

1.  Concord  EFS.  Inc.,  Memphis, 
Tennessee;  to  engage  de  novo  through 
its  subsidiary.  Concord  Computing 
Corporation.  Elk  Grove  Village.  Illinois, 
in  providing  check  authorization  and 
collection  services  pursuant  to  § 
225.25(b)(22)  of  the  Board's  Regulation 
Y. 


hoh^i  o',  Cnverr.o's  <^f  the  Federal  Reser\-e 
S-.  <;•.-—    Ap-.l  14.  1092, 
tfir.nifpr  I   Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-9046  Filed  4-17-92;  8:45  am] 
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Credit  Populaire  D'Algene.  et  at.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.SC.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  [12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  12. 
1992. 

A.  Federal  Reserve  BarJ<  of  New  York 
(William  L.  H.itiedge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045; 

1.  Credit  Populaire  D'Algene,  Algiers. 
Algeria;  to  become  a  bank  holding 
company  by  acquiring  44.06  percent  of 
the  voting  shares  of  UBAF  Arab 
American  Bank.  New  York,  xNew  York,  a 
de  novo  bank. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bos'ian.  1'    Senior  Vice 
President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261: 

1.  City  Holding  Company,  Charleston. 
West  Virginia;  to  acquire  100  percent  of 
the  voting  shares  of  Blue  Ridge  Bank, 
Inc..  Martinsburg,  West  Virginia. 

2.  Southern  National  Corporation, 
Lumberton,  North  Carolina;  to  acquire 
100  percent  of  the  voting  shares  of 
Southern  Savings  Bank  of  Elkin,  Inc., 
SSB,  Elkin.  North  Carolina,  a  de  novo 
bank. 
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J.  Southern  Sational  Corporation, 
Lumborton.  North  Carolina;  to  acquire 
100  percent  of  the  voting  shares  of 
Jouthern  Savings  Bank  of  V'aldese,  Inc., 
SSB.  Valdese,  North  Carolina,  a  de  novo 
bank 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago  IHmois 
60690: 

7.  Mibank  Corporation.  Ypsil.inti, 
Michigan:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Bank  of  Ypsilanti, 
Ypsilanti,  Michigan,  a  de  novo  bank. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Old  Sational  Bancorp.  Evansville, 
Indiana;  to  merge  with  Palmer  Bancorp, 
Inc.,  Danville.  Illinois,  and  thereby 
indirectly  acquire  Palmer-Amencan 
National  Bank  of  Danville.  Danville, 
Illinois,  and  The  Citizens  State  Bunk, 
Williamsport.  Indiana. 

E  Federal  Reserve  Bank  of 
Minneapolis  !)an;('S  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  The  Merchants  Holding  Company, 
Winona,  Minnesota;  to  acquire  32,24 
percent  of  the  voting  shares  of  BRAD, 
Inc.,  Black  River  Falls,  and  thereby 
indirectly  acquire  Bank  of  Melrose. 
Melrose,  Wisconsin. 

2.  Taylor  Bancshares,  Inc..  North 
Mankato,  Minnesota;  to  acquire  100 
percent  of  the  voting  shares  of  State 
Bank  &  Trust  Company  of  New  Ulm. 
New  Ulm,  Minnesota, 

F,  Federal  Reserv  e  Bank  of  Kansas 
City  (John  E,  "^'orke.  Senior  V.ce 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Blythedale  Bancshares.  Inc., 
Blythedale.  Missouri;  to  acquire  an 
additional  25.8  percent  of  the  voting 
shares  of  Citizens  Bank.  Blythedale, 
Missouri,  for  a  total  of  ,58.6  percent, 

G.  Federal  Reserve  Bank  of  Dallas  { W, 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  H.M.S.  Holdings.  Inc.,  San  Antonio, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Castle  Hills  National 
Bank.  San  Antonio.  Texas. 

2.  Lost  Pines  Bancshares,  Inc., 
Smithville,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Lost 
Pines  Bancshares-Delaware,  Inc.. 
Wilmington,  Delaware.  In  connection 
with  this  application,  I^st  Pines 
Bancshares-Delaware,  Inc.  has  applied 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Lost  Pines  National  Bank, 
Smithville,  Texas. 


3.  Roscoe  Financial  Corporation. 
Roscoe.  Texas;  to  acquire  75,1  pen  en*  of 
the  voting  shares  of  The  Roscoe  Slate 
Bank.  Roscoe,  Texas, 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  14, 1992. 

lennifer  J.  lohnsoo. 

Associate  Secretary  of  the  Board. 

[FR  Doc,  92-9047  Filed  4-17-82;  8:45  am) 

BILUNG  COO€  8I!0-fl'-f 


First  Interstate  Overseas  Investment. 
Inc.;  Corporation  to  do  Business  Under 
Section  25(a)  of  the  Federal  R^-serve 
Act 

An  application  has  been  submitted  for 
the  Boards  approval  of  the  organization 
of  a  corporation  to  do  business  under 
section  25(a)  of  the  Federal  Reserve  Act 
("Edge  Corporation").  The  Edge 
Corporation  operates  as  a  subsidiary  of 
the  applicant.  The  factors  that  are  to  be 
considered  in  acting  on  the  application 
are  set  forth  in  §  211.4(a)  of  the  Board's 
Regulation  K  (12  CFR  211.4(a)). 

The  appUcation  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  hsted  for 
that  notice.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifv  specifically  any 
questions  of  fact  i^at  are  in  dispute,  and 
summarize  the  evio^nce  that  would  be 
presented  at  a  hearing.  Any  person 
wishing  to  comment  on  the  application 
should  submit  views  in  writing  to  be 
received  not  later  than  May  12, 1992. 

A.  Board  of  Governors  of  the  Federal 
Reserve  System  (William  W.  Wiles, 
Secretarvj"  Washington,  DC  20551: 

1.  First  Interstate  Overseas 
Investment.  Inc..  Los  Angeles, 
California;  to  extend  corporate 
existance  pursuant  to  section  25A  of  the 
Federal  Reserve  Act 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  14, 1992. 

lennifer }.  lohnson, 

Associate  Secretary  of  the  Board 

(FR  Doc  92-9048  Filed  4-17-92;  8:45  am] 

BILLING  CODE  e31(M>1-F 


Jack  R.  Matherly,  et  al.;  Change  tn 
Bank  Control  Notices,  Acquisitions  of 
Shares  ot  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and  § 
225.41  of  the  Boards  Regulation  Y  (12 


CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  ofTices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  11. 1992. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E,  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Jack  Fi  Matherly,  Midwest  City. 
Oklahoma;  to  acquire  an  additional  8.71 
percent;  Matherly  Mechanical 
Contractors.  Inc..  Midwest  City. 
Oklahoma,  to  acquire  an  additional  1^ 
percent;  Matherly  Mechanical  Profit 
Sharing  Plan,  to  acquire  an  additional 
0.07  percent;  French  E.  Hickman,  Jr.. 
Midwest  City.  Oklahoma,  to  acquire  an 
additional  18.90  percent;  and  French 
Hickman,  D.D.S.,  Orthodontics,  Inc. 
Profit  Sharing  Plan  to  acquire  8.78 
percent  of  the  voting  shares  of  Midwest 
National  Bancshares.  Inc..  Midwest  City. 
Oklahoma,  and  thereby  indirectly 
acquire  Midwest  National  Bank, 
Midwest  City,  Oklahoma. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Pat  S.  Bolin,  Dallas.  Texas;  to 
acquire  up  to  an  additional  29.04  percent 
of  the  voting  shares  for  a  total  of  48.85 
percent:  D.  Phil  Bolin.  Wichita  Falls. 
Texas,  to  acquire  up  to  14.52  percent  for 
a  total  of  26.31  percent;  Dan  H.  Bolin, 
Wichita  Falls.  Texas,  to  acquire  up  to 
7.26  percent  for  a  total  of  11.78  percent; 
and  Warren  T.  Ayres.  Wichita  Falls. 
Texas,  to  acquire  up  to  7.26  percent  for  a 
total  of  12.41  percent  of  the  voting 
shares  of  Fidelity  Resources  Company, 
University  Park.  Texas,  and  thereby 
indirectly  acquire  Fidelity  Bank,  N.A^ 
Dallas.  Texas. 

2.  Curtin  D.  Logan.  Temple,  Texas;  as 
trustee  for  Thomas  Cue  Baird  1992  Trust, 
David  Wayne  Baird  1992  Trust,  and 
Byron  Douglas  Baird  1992  Trust,  all  of 
Temple  Texas  to  acquire  33.84  percent 
of  the  voting  shares  of  Peoples 
Bancshares,  Inc.,  Belton,  Texas,  and 
thereby  indirectly  acquire  Peoples 
National  Bank,  Belton.  Texas. 
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Board  of  Governors  of  Ihe  Federal  Reserve 
System,  April  14.  1992. 
Jennifer ).  lohnson,  ' 

Associate  Secretary  of  the  Board. 
'FR  Doc.  92-9C49  Filed  4-17-92;  8:45  am] 
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UDdate  o'  *'^e  Clir^ical  Practice 
G'jidelme  on  Ar'.;te  Pain  Ma^agc^ient. 
Ccer3*ive  o'  Med-cai  P'-ocec'';res  and 
TraM?--a 

Tne  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  announces  that 
it  is  inviting  nominations  of  qualified 
individuals  for  a  panel  of  experts  and 
health  care  consumers  to  update  the 
AHCPR-sponsored  clinical  practice 
guideline  for  Acute  Pain  Management: 
Operative  or  Medical  Procedures  and 
Trauma,  which  was  released  on  March 
5. 1992. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L.  101-239).  enacted  on 
December  19, 1989,  added  a  new  title  IX 
to  the  Public  Health  Service  Act  (the 
Act)  (42  U.S.C.  299-299C-6),  which 
established  the  Agency  for  Health  Care 
Policy  and  Research  to  enhance  the 
quality,  appropriateness,  and 
effectiveness  of  health  care  services, 
and  access  to  such  services. 

Section  911  of  the  Act  (42  U.S.C.  299b) 
established,  within  AHCPR,  the  Office 
of  the  Foram  for  Quality  and 
Effectiveness  in  Health  Care  (the  fonjm). 
Through  Lhis  office,  AHCPR  is  arranging 
for  the  development  and  periodic 
updating  of  clinically  relevant  guidelines 
that  may  be  used  by  physicians, 
educators,  other  health  care 
practitioners,  and  consumers  to  assist  in 
determining  how  diseases,  disorders, 
and  other  health  conditions  can  most 
effectively  and  appropriately  be 
prevented,  diagnosed,  treated,  and 
managed  clinically. 

Section  912  of  the  Act  (42  U.S.C  296b- 
i(d))  provides  for  the  development  of 
initial  guidelines,  standards, 
performance  measures,  and  review 
criteria  which: 

1.  Account  for  a  significanl  portion  of 
expenditures  under  the  Medicare 
program,  and  have  a  significant 
variation  in  the  frequency  or  the  type  of 
treatment  provided;  or 

2.  Otherwise  meet  the  needs  and 
priorities  of  the  Medicare  program. 


Section  914  of  the  Act  (42  U.S.C.  299b- 
3(a)(2))  identifies  factors  to  be 
considered  in  establishing  priorities  for 
guidelines,  including  the  extent  to  which 
the  proposed  guidelines  would: 

1.  Improve  methods  of  prevention, 
diagnosis,  treatment  and  clinical 
management,  and  thereby  benefit  a 
significant  number  of  individuals; 

2.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatments;  and 

3.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health  care 
services  and  procedures. 

The  following  topics  were  selected  in 
1990  for  guideline  development: 

1.  Management  of  Functional 
Impairment  Due  to  Cataract  in  the 
Adult. 

2.  Diagnosis  and  Treatment  of  Benign 
Prostatic  Hyperplasia. 

3.  Urinary  Incontinence  in  Adults. 

4.  Prediction.  Prevention,  and  Early 
Intervention  of  Pressure  Ulcers. 

5.  Sickle  Cell  Disease. 

6.  Acute  Pain  Management:  Operative 
or  Medical  Procedures  and  Trauma. 

7.  Diagnosis  and  Treatment  of 
Depressed  Outpatients  in  Primary  Care 
Settings. 

In  1991,  the  following  topics  were 
selected  for  guideline  development  by 
panels  of  experts  and  consumer 
representatives. 

1.  Management  of  Cancer-Related 
Pain. 

2.  Treatment  of  Stage  II  and  Greater 
Pressure  Ulcers. 

3.  HIV  Positive  Asymptomatic  Patient: 
Evaluation  and  Early  Intervention. 

4.  Low  Back  Problems. 

5.  Development  of  Quality 
Determinants  of  Mammography. 

6.  Screening  for  Alzheimer's  and 
Related  Dementias. 

Also  in  1991,  three  topics  were 
selected  for  guideline  development  by 
contractors,  with  assistance  from  panels 
of  experts  and  consumer 
representatives. 

1.  Dicgnosis  and  Treatment  of  Otitis 
Media  in  Children. 

2.  Diagnosis  and  Treatment  of  Heart 
Failure  Secondary  to  Coronary  Vascular 
Disease. 

3.  Post  Stroke  Rehabilitation. 
Responsibilities  of  the  expert  panels 

and  contractors,  assisted  by  contract 
panels,  include  determination  of  the 
scope  of  the  guidelines,  assessment  of 
the  available  scientific  evidence  and 
clinical  consensus,  and  conducting  peer 
and  pilot  review  of  drafts  of  the 
guidelines. 


Panel  Nominations 

This  notice  requests  nominations  of 
qualified  individuals  to  serve  on  a  panel 
to  update  the  clinical  practice  guidelines 
on  Acute  Pain  Management:  Operative 
or  Medical  Procedures  and  Trauma. 

The  guideline  update  panel  is 
expected  to  meet  on  a  regularly 
scheduled  basis  once  each  year  to 
assess  new  scientific  and/or  health 
policy  developments  in  the  field  of  acute 
pain  management,  and  to  modify  the 
Acute  Pain  Management:  Operative  or 
Medical  Procedures  and  Trauma  clinical 
guideline,  as  necessary.  Individuals 
selected  for  this  panel  will  be  a.sked  to 
serve  from  1  to  3  years.  The  first  meeting 
would  be  scheduled  for  this  summer.  A 
yearly  meeting  would  then  take  place 
each  summer  unless  major  scientific 
developments  affecting  the  guideline 
necessitate  an  earher  or  more  frequent 
schedule. 

The  panel  to  update  the  Acute  Pain 
Management:  Operative  or  Medical 
Procedures  and  Trauma  clinical 
guideline  will  consist  of  two  co-chairs 
and  approximately  fifteen  panel 
members.  The  co-chairs  will  provide 
leadership  to  the  panel  regarding 
methodology,  literature  review,  panel 
deliberations,  and  formation  of  the  final 
product.. 

The  panel  co-chairs  are: 
Daniel  Carr,  M.D.,  Director,  Division  of 
Pain  Management,  Department  of 
Anesthesia,  Massachusetts  General 
Hospital,  Specialities,  Anesthesiology, 
Internal  Medicine,  and  Endocrinology 
Ada  lacox,  R.N.,  Ph.D.,  F.A.A.N., 
Professor,  School  of  Nursing,  The 
Johns  Hopkins  University, 
Specialities:  Health  Policy  and 
Nursing. 

To  assist  in  identifying  members  for 
the  panel,  AHCPR  is  requesting 
recommendations  from  interested 
individuals  and  organizations  of 
nominees  with  substantial  clinical  or 
research  e.xperience  in  the  management 
of  acute  pain.  AHCPR  is  especially 
interested  in  receiving  nominations  of: 
(1)  Persons  with  experience  in 
developing  clinical  practice  guidelines 
for  pain  management;  (2)  persons  with 
relevant  experience  in  basic  and  clinical 
recearch  in  pain  management;  (3) 
anesthesiologists,  nurse  anesthetists, 
nurses  with  experience  in  surgical 
nursing  of  adult  and  pediatric 
populations,  surgeons,  general 
practitioners,  psychiatrists, 
psychologists,  pharmacists,  auxiliary 
health  professionals  and  other 
individuals  with  relevant  experience  in 
the  variety  of  clinical  and  technical 
skills  needed  in  the  m.anagement  of 
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individuals  with  acute  pain:  (4)  persons 
with  expertise  in  the  design  and  use  of 
technology  in  the  treatment  of  pain;  (5) 
health  care  consumers  who  have  had 
expenence  with  acute  pain  associated 
with  surgery,  medical  procedures,  and.' 
or  trauma;  and  (6)  medical  ethicists 

Panel  members  will  be  selected  from 
among  the  nominations  received  using 
criteria  that  include  the  following: 

•  Relevant  training  and  clinical 
experience 

•  Demonstrated  interest  in  quality 
assurance  and  research  on  pain 
management. 

•  Commitment  to  the  need  to  produce 
clinical  guidelines. 

•  Broad  public  health  view  of  the 
utility  of  relevant  procedures  and 
clinical  services. 

•  Demonstrated  capacity  to  respond 
to  consumer  concerns. 

•  No  conflict  of  interest  that  would 
impair  their  impartial  participation  in 
the  development  of  the  clinical  practice 
guidelines. 

Nominations  received  will  b« 
submitted  for  review  and  consideration 
to  the  co-chairs,  who  is  turn  will 
recommend  proposed  panel  members  to 
AHCPR.  Appointments  of  panel 
m.embers  will  be  made  by  AHCPR  after 
review  of  proposed  members' 
qualifications  and  the  overall 
composition  of  the  panel  to  ensure 
representation  of  members  with  an 
optimal  range  of  experience  and 
expertise. 

Nominations  must  include  a  copy  of 
the  individual's  curriculum  vitae  or 
resume,  plus  a  statement  of  the  rationale 
for  the  specific  nomination.  To  be 
considered,  nominations  must  be 
received  by  May  22,  1992,  at  the 
following  address;  Office  of  the  Forum 
for  Quahty  and  Effectiveness  in  Health 
Care.  Agency  for  Health  Care  Policy  and 
Research.  2101  East  [efferson  Street. 
Suite  401.  Rockville,  MD  20852. 

For  .\dditional  Information 

Additional  information  on  the 
guideline  development  process  is 
contained  in  the  AHCPR  Fact  Sheet. 
"AHCPR -Commissioned  Clinical 
Practice  Guidelines."  dated  January 
1992.  More  detailed  information  on  the 
guideline  process  and  criteria  for 
selecting  panels  is  contained  on  the 
AHCPR  Program  Note.  "Clinical 
Guideline  Development,"  dated  August 
1990.  These  documents  may  be  obtained 
from  the  AHCPR  Publications 
C!ear;r,shouse.  P.O  Box  B457,  Silver 
Spring,  MD  2090".  Call  Toll-Free 
number:  1-800-358-9295;  or  by  calling 
the  Center  for  Research  Dissemination 
and  Liaison,  .Agency  for  Health  Care 
P  ;'.;  V  and  Research,  at  (301)  227-8366 


For  further  information  on  the  process 
for  developing  guidelines  for  acute  pain 
management,  contact  Kathleen  A 
McCormick,  Ph.D  .  R.N    Director.  Office 
of  the  Forum  for  Quality  and 
Effectiveness  in  Health  Ca'-e  .'Xgency  for 
Health  Care  Po!ic>  and  Research,  at  the 
address  above 

Dttted   April  13,  1992. 
i  iarrett  Cliflton. 

(FR  Doc  92-8996  Filed  4-17-92;  8:45  am) 
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Alcohol,  Drug  Abuse,  and  Mental 
Health 

Mental  Health  Services  Demonstration 
Grants;  Child  and  Adolescent  Service 
System  Program  (CASSP) 

institute:  National  Institute  of  Mental 

Health.  HHS 

ACTION:  Notice  of  request  for 

applications. 

IntroductioD 

Under  the  authority  of  section  520  of 
the  Public  Health  Service  Act.  the 
National  Institute  of  Mental  Health 
(NIMH)  is  soliciting  grant  applications 
for  Child  and  .Adolescent  Service 
System  Program  (CASSP)  demonstration 
projects  for  State  and  community 
service  system  development  for  children 
and  adolescents  with  or  at  risk  of, 
serious  emotional  or  mental  disorders 
and  their  families.  In  fiscal  year  1992. 
there  will  be  two  types  of  CASSP  grants, 
both  of  which  are  focused  on  the 
development  of  local-level  service 
systems  They  are  (1)  Local  System 
Strategy  Development  and  (2)  Statewide 
Local  System  Strategy  Implementation. 

Program  Goals  and  Objectives 

The  goal  of  CASSP  is  to  increase  the 
quality  and  availability  of  services  for 
children  and  adolescents  with,  or  at  risk 
of.  serious  emotional  or  mental 
disorders  and  their  families.  NIMH 
would  accomplish  this  goal  in  large  part 
through  increasing  knowledge  about  the 
effectiveness  of  different  State  and 
community  strategies  for  the 
development  of  improved  community- 
based  systems  of  care  for  children  and 
adolescents  with,  or  at  risk  of,  serious 
emotional  or  mental  disorders.  These 
systems  of  care  emphasize 
comprehensive  and  individualized 
serv  ices  services  provided  within  the 
least  restrictive  environment,  full 
participation  of  families,  cultural 
competence,  and  coordination  among  all 
child-serving  agencies  and  programs. 
CASSP,  through  these  service  system 


demonstration  gran's,  assists  States  and 
comn".::n;lies  U-^ 

•  I)f  \p1(  p  it  Hdership  capacity  and 
foster  mteragency  coordination  at  State 
and  local  levels  and  plan  for 
improvements  in  the  system  of  care  to 
meet  the  needs  of  children  and 
adolescents  with  serious  emotional  or 
mental  disorders  and  their  families 

•  Carry  out  demonstrations  which 
systematically  examine  and  evaluate 
components  of  the  strategy  being  used 
and  assess  the  impact  of  system 
changes  on  the  availability, 
accessibility,  appropriateness  and 
effectiveness  of  care 

•  Involve  family  members,  members 
of  culturally  and  ethnically  diverse 
populations,  and  alternative  community- 
based  service  providers  who  generally 
provide  service  to  youth  outside  of  the 
"system"  in  policy  development  and 
system  assessment  and  planning 
activities  in  order  to  ensure  that  the 
service  system  that  is  developed  meets 
the  needs  of  the  entire  target  population 
including  those  at  risk  of  serious 
emotional  or  mental  disorders 

Both  types  of  grants  described  in  this 
armouncement  are  designed  to  assist 
States  and  communities  to  achieve  the 
following  specific  goals: 

•  Develop  strategies  to  build  effective 
comprehensive,  coordinated, 
community-based  systems  of  care  in 
local  communities  throughout  the  State 

•  Implement  strategies  to  develop 
local  systems  of  care  on  a  statewide 
basis,  including  the  development  of  local 
infrastructure  for  systems  of  care  and 
the  development  of  strategies,  including 
financing,  for  putting  in  place  a  range  of 
community-based  services 

•  Evalutate  across  multiple  sites  the 
effectiveness  of  the  system  building 
strategies  in  improving  the  availability 
and  quality  of  systems  of  care  for 
children  and  adolescents  with  serious 
emotional  or  mental  disorders  and  their 
families 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  RFA,  Mental  Health 
Services  Demonstration  Grants.  Child 
and  Adolescent  Service  System 
Program,  is  related  to  priority  area  6. 
Mental  Health  and  Mental  Disorders. 
Specific  subsections  include:  .3  "Reduce 
to  less  than  10  percent  the  prevalence  of 
mental  disorders  among  children  and 
adolescents."  and  .14  "Increase  to  at 
least  75  percent  the  proportion  of 
providers  of  primary  care  for  children 
who  include  assessment  of  cognitive, 
emotional,  and  parent-child  functioning. 
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w\th  appropriate  coun*eiing.  referral, 
and  foiiowijp,  in  the  cJinical  practicea. 
Potenliai  applicant*  may  oblain  a  copy 
of  Healthy  People  2000  (Summary 
report.  Stock  No.  01 7-001-00474- -0  or 
hieallhy  People  2000  (sumrnary  report 
S'ock  N 0. 01  r -001 -00473-1 1  througr;  the 
Superintendent  of  Dociuner/.a. 
Government  Pr.nltng  Office. 
Washington.  DC  20402-9325  (Teiepijone 
202-783-3238). 

Popoiation  Defmition 

The  pop'jiation  of  children  and 
adolescents  with,  or  at  nsk  of.  serrous 
emotional  or  mental  disorcprs,  whjch 
includes  m.aior  mental  disorders.  i3 
deftned  as  follows: 

Age.  dent  eligibihtv  is  Hrarted  to 
those  under  19  year^  of  are.  Exceptions 
can  be  made  for  those  r^nsdic+ions  in 
which  ind'.vid'jals,  fl  i  are  eligible  for 
service  as  children  up  to  age  21.  (2)  arc 
ineligible  'or  adui?  services,  or  f^t  have 
entered  the  merva!  health  per^-'ce 
system  before  age  18,  arrd  'he  crn':n'.;pd 
rece^.pi  of  child  and  adoiescenr  services 
is  found  to  be  the  most  appropriate 
alterr.atives  While  transition  services 
for  these  individuals  between  18  and  21 
are  a  recognized  need,  such  individuals 
are  not  a  target  population. 

Disability.  Client  eligibility  sbwikibe 
defined  on  the  basis  of  degree  or  level  of 
functioning-  The  iacii  of  abihtv  to 
perform  m  the  family,  m  scnool.  and  in 
the  commiinity  la  the  oasic  issue  which 
determmea  the  need  for  CA.SSP  services. 
Stages  must  define  what  level  of 
disability  is  required  fcr  eligioibrv.  This 
definition  could  also  be  based  or  a 
specified  ievei  of  service  r>eedea  or  tne 
9ob«tantiai  nsk  of  needing  that  level  of 
sef^ice 

.\fuJtj-ogerrcy  ,\eed.  The  level  of 
d;sabili!7  defined  oy  States  snould 
re<iuire  muiti-agency  in'ervpntion.  The 
children  and  adolescents  for  whom 
C.-\SSP  IS  necessary  have  service  r>eed8 
in  two  or  more  commun>sy  agencies, 
such  as  mental  health,  substance  abuse, 
health,  education,  juvenile  justice,  or 
social  welfare. 

Mental  Illness.  Client  ehgibuity 
requires  the  presence  of  a  mentai 
disorder  diasnosabie  unGer  [>SM-[li--R 
(or  other  classification  used  t)y  the 
Stated 

Durat:cn.  Disability  muat  b*  present 
for  at  least  1  year  or.  on  the  hiasis  of 
diagnos;*,  is  expected  to  last  tmxe  than 
1  year. 

The  population  of  children  and 
adolescents  at  risk  of  aenou*  emotional 
or  mental  disorders  u  defined  ai> 
follows: 

Chikben  and  adolescents  wno,  as  ^i 
result  of  environmental  and  i  or 
btoiogicat  factors,  have  a  high 


^>robabuiiy  of  becoming  seriously 
enujlionailv  disturbed  as  described 
above.  Children  and  adolescents  at  nsk 
of  serious  emotioDal  or  cnentai  disorders 
include  but  are  not  Umited  to- 

•  Those  who  are  homeless,  either  as 
part  of  a  family  unit  or  alone 

•  Those  bving  with  parents  who  are 
unable  to  provide  adequate  care  and 
nurturance,  including  drag-addicted 
parents 

•  Those  who  have  been  victims  of 
violence 

•  Those  who  abuse  drugs 

•  Those  who  are  HTV  infected 

•  Those  with  a  family  history  of 
psychiathG  iUness. 

Special  Instructions  for  Inclusion  of 
Minorities  and  Women  in  Study 
PopvJatioaa 

For  projects  involving  human  subjects 
and  human  materials,  ADAMHA 
requires  applicants  to  inchide  minorities 
and  both  genders  in  study  populations. 
Racial/ethnic  minority  and  gender 
differences  in  human  subjects  provide 
valid  scientific  and  public  health 
reasons  for  requiring  that  projects 
invohring  bnman  subjects  incinde 
appropriate  minority  and  gender 
representation.  If  one  gender  and;  or 
minorities  are  excluded  or  are 
inadquately  represented  in  this 
research,  a  dear  conpcttiog  rationaie 
for  exclusioQ  or  inadeqaate 
representation  must  be  provided 
ADAMHA  will  not  make  awards  ihat  do 
not  comply  with  this  policy 

For  RFAs.  if  the  required  mionnation 
is  not  contained  within  the  appiication. 
the  application  will  be  returned. 

Peer  reviewers  will  address 
specifically  whether  the  project  plan  in 
the  application  conforms  to  these 
policies.  If  there  is  limited 
representation,  or  absence  of  minority 
and  gender  representation,  AND  the 
justification  for  the  selected  study 
population  is  inadequate,  reviewers  wili 
consider  this  as  a  weakness  or 
deficiency  in  the  study  design  and 
reflect  th^  in  the  written  review 
statements  and  in  the  assigned  pnority 
scoi^. 

C.\SSP  Fiscal  Year  1992  Emphasis 

In  fiscal  year  1902.  the  CASSP 
program  will  emphasize  the 
development.  Implementation,  and 
evaluation  of  systems  of  care  on  the 
local  level  Ser-vTce  denrwjnstralion  grants 
will  enabie  the  development  and 
evaloation  uf  d  variety  of  strategies  for 
building  sv  stenis  of  care  on  a  statewide 
basis.  This  annnunceruent  provide 
opportuoi tit's  for  Slates  at  different 
stages  of  d^  veiopmeat.  States  at  earlier 
stages  of  devekkpmexii  may  undertake 


necessary  plannLig  and  strategy 
development  activities:  while  States 
with  well-defined  strategic  plans  may 
proceed  directly  to  implementation. 
.NIMH  is  encouraging  the  evaluation  of 
the  effectiveness  of  different  approaches 
at  multiple  sites  through  collaboration 
between  academic  institntions  and  State 
goverranents  in  CASW  grants. 

Eligibifity 

Only  mental  health  authonhes  in 
States  and  Temtories  that  do  not 
currently  have  a  CASSP  Service  System 
Demonstration  Grant,  or  are  in  the  final 
year  of  a  CASSP  Service  System 
Demonstration  Grant,  are  eligible  to 
apply  for  these  grants.  Applications  will 
not  be  considered  for  funding  unless 
they  are  clearly  shown  to  be  for  totally 
new  projects  and  are  not  extensions  of 
current  or  previously  funded  projects. 
Each  State  and  Territory  may  submit 
only  one  application  and  must  designate 
which  type  of  grant  (Local  System 
Strategy  Development  or  Statewide 
Local  System  Strategy  Implementation) 
it  18  applying  for. 

Only  State  mental  health  authorides, 
other  State  agencies  in  which  the 
statewide  responsibility  for  child  mental 
health  resides,  or  other  State  child 
services  coordinating  organizations  as 
designated  by  the  Governor  are  eligible 
to  apply  for  CASSP  grants.  Applications 
from  State  child  services  coordinating 
organizations  must  be  accompanied  by  a 
letter  from  the  Governor  makmg  such  a 
designation. 

NIMH  is  limiting  potential  applicants 
for  demonstrations  under  this 
announcement  to  State  mental  health 
authorities  for  three  reasons.  First, 
because  multiple  agencies  and  providers 
are  generally  involved  in  implementing 
these  demonstration  initiatives, 
centralized  State  assistance  is  needed  to 
assure  that  sufficient  resources  will  be 
allocated  to  the  project  and  appropriate 
staff  and  organizatioos  will  be  involved. 
The  State  mental  health  authorities  are 
best  qualified  to  undertake  this 
coordination  function,  since  they 
oversee  a  wide  range  of  mental  health 
service  providers.  Prior  to  NLMH 
demonstration  efforts  under  section 
504(n  of  the  PHS  Act  have  shown  the 
State  mental  health  authorities  to  be 
effective  in  coordinating  services. 

Second,  a  related  Federal  initiative 
focused  on  the  long-term  mentally  ill 
population  and  children  and  adolescents 
with  serious  emotional  or  mental 
disorders,  anthorized  under  P.L  9*-660v 
The  State  Comprehensive  Mental  Health 
Service  Plan  Act  of  1987  and  its 
subsequent  amcndnaenta,  requires  State 
govenuscBts  to  involve  consumers  and 
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family  members  on  Advisory  Councils 
to  assist  in  developing  mental  health 
plans.  The  projects  supported  through 
the  grant  wi!!  facilitate  their 
involvement  in  the  Public  Law  99-660 
planning  process.  Finally,  if  the  family 
support  services  stimulated  through 
these  grants  are  to  survive  beyond  the 
grant  period,  it  is  probable  that  the  main 
source  of  funding  will  come  from  State 
mental  health  authorities.  Based  on 
previous  program  experience,  involving 
States  in  the  demonstration  projects 
greatly  increases  the  probability  that 
they  will  provide  continuation  funding 
for  the  services. 

Activities  For  Which  Grant  Support  Is 
Available 

There  are  two  types  of  CASSP  service 
system  demonstration  grants  av£i:!ab!e 
in  1992: 

I  Grants  for  Local  System  Strategy 

Development. 

II  Grants  for  Statewide  Local  System 

Strategy  Implementation 

I.  Grants  for  Ix>ca1  System  Strategy 
Development 

The  primary  purpose  of  this  type  of 
grant  is  State-level  development  and 
initial  piloting  of  a  local  system-building 
strategy  to 

•  Develop  strategies  for  creating 
community-based  systems  of  care  in 
local  communities  throughout  the  State. 

•  Begin  to  implement  strategies  for 
local  system  of  care  development 

•  Evaluate  the  effectiveness  of  system 
building  strategies  in  improving  the 
availability  and  quality  of  local  systems 
of  care. 

This  type  of  grant  is  aimed  at  States 
that  need  to  develop  a  strategic  plan  for 
the  development  of  local  systems  of 
care,  to  achieve  consensus  am,ong  child- 
serving  agencies  on  the  strategic  plan. 
and  to  achieve  the  basic  State-level 
system  changes  necessary  to  lay  the 
groundwork  for  local  system 
development.  The  strategies  developed 
through  this  grant  should  build  upon  and 
be  consistent  with  efforts  accomplished 
through  prior  CASSP  grants  or  through 
the  planning  process  required  by  Public 
Law  99-660.  These  grants  will  be 
awarded  for  a  period  of  up  to  three  (3) 
years. 

Activities 

The  major  activities  under  this  type  of 
grant  will  occur  at  the  State  level  and 
will  focus  on  the  developm.pnt  of 
strategies  for  local  system  development 
a  well  as  achieving  State-level  system 
changes  that  are  necessary  to  lay  the 
groundwork  for  building  local  systems 
of  care  Statewide.  As  the  strategy 
development  process  proceeds,  it  is 


expected  that  activities  for  pilot 
implementation  of  strategies  to  develop 
local  systems  of  care  will  be  initiated. 
Suggested  activities  include,  but  are  not 
limited  to,  the  following: 

1  The  operation  of  a  unit  which  acts 
as  a  focal  point  within  the  State  mental 
health  agency  (or  that  State  agency 
responsible  for  child  and  adolescent 
mental  health  programs)  for  initiating 
and  coordinating  State  and  local  system 
building  activities 

2  The  development  and  operation  of 
State-level  interagenc>  structures  and 
mechanisms  to  ensure  the  collaboration 
of  all  child-ser\ing  agencies  and 
systems  in  the  planning  and 
development  of  a  community-based 
system  of  care  of  children  and  families, 
including  substance  abuse,  health, 
education,  juvenile  justice,  social 
welfare,  and  youth  service  programs. 

3  The  development  and  rerinement  of 
strategies  for  the  Statewide 
development  of  local  systems  of  care 
which  m.ay  include  but  are  not  limited  to 
the  following  elements: 

•  Strategies  to  make  necessary 
changes  at  the  State-level  in  order  to  lay 
the  groundwork  for  local  system 
development  such  as  legislative, 
regulatory,  administrative,  or  fiscal 
changes. 

•  Strategies  to  identify  and  create 
financing  mechanisms  to  support  the 
development  of  local  systems  of  care  on 
a  statewide  basis  including  innovative 
financing  strategies  involving  blended 
funding,  flexible  funding,  etc. 

•  Strategies  to  develop  local 
infrastructure  for  systems  of  care. 
including  local  interagency  coordinating 
entities,  regional  or  local  coordinators 
for  system  development,  lead  agencies, 
etc. 

•  Strategies  to  develop  a  range  of 
community-based  services,  with 
emphasis  on  less  restrictive  service 
options,  along  with  financing 
mechanisms  for  these  services. 

•  Strategies  to  implement  State-level 
changes  needed  to  overcome  barriers  to 
local  system  development. 

•  Strategies  to  address  human 
resource  development  issues  to  ensure 
the  availability  of  a  trained  work  force 
for  local  systems  of  care. 

•  Strategies  to  create  or  enhance 
commiunication  networks  between  State, 
regional  and  local  levels 

•  Strategies  to  promote  parent 
involvement,  parent  support  and  parent 
advocacy. 

•  Strategies  to  promote  cultural 
competence  in  the  planning  for  and  the 
provision  of  8er\ices  to  the  target 
population. 

4  The  initial  implementation  of 
strategies,  particularly  those  requiring 


State  icve!  activities  and  F^■stem 
changfP  to  S',_:pp(^r'  8  Incn!  ."^^'stemof 
ca  re   1  -  ;  r ^  i  ■  •  i  •    n  efforts  should 
beg.M  ds  soon  as  sufficient  progress  has 
been  made  in  developing  and  reaching 
consensus  on  the  strategies  for  local 
system  building.  Implementation 
activities  may  proceed  concurrently 
with  the  strategy  development  process  If 
appropriate. 

5.  The  provision  of  technical 
assistance  and  training  to  support  local 
system  development.  States  must 
identify  the  technical  assistance  needs 
of  a  variety  of  organizations  and 
agencies  involved  in  developing  systems 
of  care  for  children  and  adolescents 
with  or  at  risk  of  serious  emotional  or 
mental  disorders  and  provide 
appropriate  technical  assistance  and 
training.  This  includes  development  of 
expanded  linkages  with  academic 
institutions  within  the  State  in  order  to 
increase  the  availability  of  mental 
health  professionals  trained  to  provide 
community-based  services  for  this 
population  and  to  expand  in-service  and 
continuing  education  opportunities  for 
professionals  and  parents. 

II.  Grants  for  Statewide  Local  System 
Strateg)'  Imp)  e  m  c  n !  „  !  1 1 1  n 

The  primary  purposes  of  this  type  of 
grant  are; 

•  To  implement  strategies  for  local 
system  of  care  development  in  multiple 
sites  throughout  the  State. 

•  To  evaluate  the  effectiveness  of 
different  system  building  strategies  in 
improving  systems  of  care. 

States  applying  for  this  type  of  grant 
have  substantially  completed  the 
planning  and  strategy  development 
process  through  prior  CASSP  grants  and 
through  the  planning  process  required 
by  Pub.  L.  99-660.  This  type  of  grant  is 
aimed  at  States  that  have  well-defined 
strategies  for  local  system  of  care 
development  and  need  to  initiate  or 
expand  the  process  of  implementing 
these  strategies  on  a  Statewide  basis. 

While  statewide  development  of  local 
systems  of  care  is  the  ultimate  goal,  it 
may  be  unrealistic  to  expect  complete 
implementation  of  comprehensive 
services  systems  in  all  localities  within 
a  3-year  period.  In  most  States,  system 
of  care  development  will  be  an 
incremental  process.  However,  to  ensure 
statewide  impact  activities  proposed 
under  this  type  of  grant  may  not  be 
concentrated  in  a  single  community  or 
locality.  States  must  design  and  test  the 
comparable  efficacy  of  various 
strategies  for  system  building  in  multiple 
communities  as  steps  toward  statewide 
implementation  of  systems  of  care.  A 
diversity  of  types  of  communities  is 
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required  of  ai!  grantees,  with  (!\e 
exception  of  those  States  that  currentiy 
have  a  well-disaemir.ateci  loc^l  system 
building  process  and  wv&h  '.o  uae  thjg 
grant  to  explore  sL-alegiea  for  buiki^ng 
systems  m  localities  with  speaal 
barriers,  such  as  large  ciiies- 

Local  System  Building  Activt/e^ 

The  major  focus  of  this  type  of  grant  ta 
on  activities  which  will  contribute  to  the 
development  of  local  systems  of  care  m 
all  communities  throughout  the  State. 
Suggested  local  system  buildins? 
activities  may  include,  but  are  not 
limited  to,  the  following: 

1.  The  developmient  of  a  local 
infrastructure  for  systems  of  care  In 
multiple  communities  or  Statewide. 
Activities  to  develop  local  infrastructure 
for  systems  of  care  tnckide  bat  are  not 
limited  to  the  following: 

•  Developing  local  mteragency 
entities  to  pian.  develop,  and  coordinate 
systems  of  care. 

•  Establishing  regional  or  Iccn! 
coordinators  for  sv-stem  development. 

•  Creating  case  management 
mechanisms. 

•  Creating  case  coorriinafkrn/review 
m.echanisms. 

•  Creating  managed  care  prugrsiri 
mechanisms 

•  Creating  strTK:tures  to  insure  f=\mi?v 
and  minor.ty  par'icipduor  ;r.  <i\H'rT^. 
development. 

2.  Tbe  developmCTit  of  a  range  of 
comjnunity-based  services,  with 
emphasis  on  i«ss  r^»trcti"ve  «?rv-cf 
options,  along  wi*h  financtnff 
mechanism.s  for  these  services 
Acfivihea  to  develop  local  s^r.-ice 
capacity  inctude  btit  are  no!  'imi'eti  k- 
the  foilowiny: 

•  DeveioDing  specific  service 
com.ponents  by  sequentially  adding 
services  on  a  statewide  basis  along  with 
financinf  mechanisms  to  support  these 
ser^Tces 

•  Deveicpms  cost  shifting  and  other 
financing  mechanisms  to  support  the 
development  of  services  'o  fill  current 
gaps 

•  Reaiiccatjon  of  rPscRiices  to  Ipjs 
restnctjve,  coTrununity -based  service 
options 

3.  The  development  of  human 
resource*  for  iocaJ  rystems  of  care 
includins  a  range  of  activities  !o  ensure 
the  avaiiabihty  of  an  appropnately 
trained  woridorce  to  provide 
community-based  services  to  ch.ldren 
and  families.  These  activities  may 
unciude  efforts  'o  tram  or  retram  current 
staff  as  weil  as  activities  to  afiect 
preservice  education. 

4.  The  implementation  of  activities  to 
promote  parent  mvoivemenf  tn  ail 
phases  of  the  planning  and  deirvery  of 


services  as  well  as  to  create  mcn^ased 
opportunitie*  for  parent  support  and 
parent  advocacy, 

5.  The  implementatioQ  of  activities  to 
promote  cultural  sensitivity  in  the 
planning  for  and  the  provision  of 
services  to  the  target  population. 

6.  The  dcveiopnaent  of  service  delivery 
approaches  to  address  specific  concerns 
In  a  Stale  inuuciing  but  not  utnited  to 
services  for  special  population  such  as 
homeless  or  runaway  youth,  early 
intervenbon  services,  transitional 
services  for  older  adolescents,  etc. 

State  Activities  to  Support  Local  System 
Building 

The  mayor  activitiea  under  this  type  of 
grant  will  occtir  at  the  local  level  and 
will  focus  on  implementing  8t^ategl^^8  for 
local  system  of  care  development 
throughout  the  State.  For  a  statewide 
system  building  initiative  to  proceed,  a 
consistent  base  of  supportive  State-level 
activity  must  occox  concurrently.  These 
activities  may  include  but  are  not 
limited  to  the  following: 

1.  The  identificatioa  of  a  State  unit 
whose  responsibility  will  include  the 
administration,  support,  evaluatM>n, 
technical  assistance,  and  oversight  of 
the  local  system  building  process, 

2.  The  ongoing  support  of  State-level 
interagency  structures  and  mechanisms 
to  ensure  the  collaboration  of  all  child- 
serving  agexHoes  m  the  continued 
implementatitNn  and  oversight  of  the 
local  system  building  process. 

3.  The  ongoing  implementation  of 
necessary  State-level  system  Jaa.ngea  to 
support  local  system  of  care 
development  including  legislative, 
regulatory,  administrative,  and  fiscal 
changes, 

4.  The  ongoing  implementation  of 
strategies  to  identify  and  create 
financing  mechanisms  to  support  the 
development  of  local  systems  of  care  on 
a  statewide  basis  including  innovative 
financing  strategiea  involving  blended 
funding,  etc 

5.  The  ongoing  identification  of 
barriers  to  local  system  building  and 
implementation  of  strategies  to  address 
such  barriers, 

6.  The  creation  or  enhancenent  of 
communication  networks  between  State. 
regional,  and  local  levels, 

7.  The  provision  of  technical 
assistance  and  training  to  support  local 
system  development.  States  must 
identify  the  technical  assistance  ne«ds 
of  a  variety  of  organizations  and 
agencies  Invoived  m  developing?  systems 
of  care  for  children  aiKi  sdoiescents 
with  or  at  risk  of  senous  emotional  or 
mental  disorders  and  provide 
appropriate  tedmical  assistance  and 
training.  This  assistance  uiciudes 


development  of  expanded  linkages  with 
academic  institutions  within  the  Slate  in 
order  to  vncrease  the  availability  of 
mental  health  professionals  trained  to 
provide  commilnity-based  services  for 
this  population  and  to  expand  tn-service 
and  continuing  education  opportunities 
for  professionals  and  parents. 

Project  Requirement  ' 

All  CASSP  proiects  must  inchide  or 
reflect  the  following: 

•  A  strategy  for  system  of  care 
development  that  will  ultimately  result 
in  the  development  of  local  systems  of 
care  in  every  community  throughout  the 
State.  The  system  development  strategy 
must  address  both  the  infrastructure  for 
systems  of  care  and  the  development  of 
increased  service  capacity. 

•  A  clear  relationship  to  State 
planning  efforts  for  children  and 
adolescents  with  senous  emotional  or 
mental  disorders  under  the  State  Mental 
Health  Planning  Act.  P.L.  99-660. 

•  Collaborative  planning  at  State  and 
local  levels  between  mental  health  and 
other  child  service  systems,  such  as 
educalioa  child  welfare,  juvenile 
justice,  health,  substance  abuse,  etc. 

•  Broad-based  participation  in 
planning  and  decisionmaking  at  State 
and  local  levels  by  such  groups  as 
health  and  human  service  agencies: 
paraprofessionalst  professionals: 
provider  organizations  (including  mental 
health  centers,  human  service  agencies, 
and  alternative  youth  service  agencies): 
and  citizen,  family,  children,  and  racial/ 
ethnic  minority  groups  concerned  with 
human  services. 

•  Flexibility  of  approach,  so  as  to 
allow  localities  to  develop  systems  m 
ways  that  reflect  local  needs  and 
existing  resources. 

•  Specific  goals  focusing  on 
increasing  the  role  of  parents  and  the 


'  The  intersowemmental  rw.tf-K  rpqmrpmpnt.i  nf 
Executive  Oder  12372.  as  tn>pl«m«nte<i  through 
DH>!S  rej|ui*tion«  at  45  CFW  part  MM.  are  appljcafcrte 
to  th)9  prt:^ain.  E.O,  12372  s«fs  op  a  «v*tem  for 
State  and  local  govenimertt  review  of  proposed 
Federal  Msrstar.ce  appftcartcns.  Applicant?!  (othpT 
t.ha.n  federdlly-recosTBied  IndJan  tnbel 
(jovemmentst  ihoakt  contact  the  S«ate  Smjile  Pranf 
of  Cor.taci  (SPOC)  as  early  ag  possible  and  alert 
them  to  ;.he  prospective  applications  and  receive 
any  nece3.5ar>  mstructions  on  the  State  procet*.  For 
proposed  pruiects  serving  more  than  one  Slate,  the 
dppjicant  is  advised  to  cortud  t!»e  SPOC  of  each 
dffpcted  Swia.  A  eurreal  Ustinf  oi  SPOC»  i» 
included  m  the  appbcation  kit  The  SPOC  siwuid 
9*nd  any  Sta'"  process  recomm«ndatJons  lo 
Sieph«i  ]  Hodak  fSee  betowf.  The  rfue  date  for 
State  proceu  feconunend«tion»  i«  SO  cSay»  after  Cbe 
deadline  date  far  receipt  at  •ppfecanoru.  The 
National  inetiUile  of  Meotai  Heaitit  doei  not 
jjuaranlee  to  accommodate  or  explain  for  State 
procesi  t^coounendations  that  are  received  after 
the  60-day  etrt-off «" 
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use  of  the  family  as  a  resource  in  both 
sen-ice  planning  and  dcliverj- 

•  Assessment  of  the  special  needs  of 
racial/ethnic  minority  children  and 
youth,  given  the  high  percentage  within 
the  target  population,  and  specific 
culturally  competent  strategies  for 
meeting  these  needs. 

•  Adequate  budgeting  and  provision 
for  obtaining  approval  for  travel  related 
to  the  grant,  including  at  least  three  out- 
of-State  trips  annually  for  the  project 
director  to  attend  national  program 
meetings. 

•  Delineation  of  the  anticipated 
outcomes  and  specification  of  a  strategy 
to  evaluate  the  outcomes  of  systems 
building  efforts  across  multiple  sites 
Specification  and  implementation  of  a 
detailed  evaluation  methodology  to 
assess  the  degree  to  which  these 
approaches  have  been  successful  in 
achieving  their  goals  and  as  such  are 
worthy  of  replication  in  other  areas  of  a 
State  or  at  the  State  and  national  levels 
Under  the  NIMH  Public  Acidemic 
Liaison  Initiative  (PAL)  grantees  are 
encouraged  to  use  academic  institutions 
to  aid  in  the  execution  of  these 
evaluation  activities. 

Evaluation  plans  must  be  tied  to  the 
specific,  measurable  objectives 
proposed  by  each  grantee.  States  should 
focus  their  evaluations  on  the 
effectiveness  of  their  efforts  in 
improving  the  availability  and  quality  of 
local  systems  of  care  and.  thereby, 
improving  outcomes  for  children  and 
their  families.  For  example,  evaluations 
could  assess  a  variety  of  indicators  of 
system  improvements  such  as  increased 
availability  of  specific  community-based 
services,  increased  numbers  of  children 
and  adolescents  served,  reductions  in 
out-of-State  and  out-of-county 
placements,  reductions  in  utilization  of 
restrictive  treatment  settings,  evidence 
of  increased  coordination  among  child- 
serving  agencies,  degree  of  family  and 
minority  group  involvement  in  system 
development,  family  satisfaction  with 
the  availability,  accessibility  and/or 
appropriateness  of  services,  etc.  Cross 
site  comparisons  of  different  approaches 
in  various  communities  are  strongly 
encouraged. 

Client  Safeguards 

The  applicant  must  satisfactorily 
address  issues  regarding  protection  of 
confidentiality  for  clients  (and  their 
families),  and  provisions  for  informing 
potential  clients  (and  their  families)  of 
the  nature  of  the  demonstration  project 
and  obtaining  appropriate  informed 
consent  for  their  participation. 


Application  Procedures 

All  applications  should  i:sc  Form  PHS- 
5161-1  (revised  3/89)  to  request  support 
for  State  service  system  improvement 
activities  described  in  this  RFA.  The 
number  and  title  of  the  announcement. 
"Mental  Health  Se'-vices  Demonstration 
Grants  Child  and  .Adolescent  Service 
System  Program  (CASSP).  MH-92-05." 
and  the  Catalog  of  Federal  Domestic 
Assistance  93,125  should  be  typed  in 
Item  10  on  the  face  page  of  the 
application  The  type  of  grant,  CASSP 
Local  System  Strategy  Development  or 
CASSPStatevvide  Local  System  Strategy 
Implementation,  should  be  entered  in 
Item  11  Applications  must  be  complete 
and  contain  all  information  needed  for 
initial  and  Advi8or>'  Council  review.  No 
subsequent  addenda  will  be  accepted 
unless  specificalK  requested  by  the 
scientific  review  administrator  of  the 
initial  review  group.  No  site  visits  will 
be  made. 

.Application  kits  are  available  from: 
I  .rants  .Management  Branch.  National 
Institute  of  Mental  Health.  Parklawn 
Building,  room  7C-15,  5600  Fishers  Lane. 
Rockville,  Maryland  20857.  (301)  44^- 
4414. 

The  signed  original  and  two  (2) 
permanent,  legible  copies  of  the 
completed  application  must  be  received 
(not  postmarked)  by  the  close  of 
business  July  10. 1992  at  the  latest. 
Applications  should  be  sent  to:  Division 
of  Research  Grants,  National  Institutes 
of  Health.  Room  240,  5333  Westbard 
Avenue,  Bethesda,  Maryland  20892*. 

Important:  The  mailing  envelope 
(inc  iiiiins  that  provided  by  an  express 

:m  r'l  must  be  clearly  marked,  "RFA 
,\Ui  92^5."  Failure  to  label  the 
application  could  result  in  delayed 
processing  such  that  it  may  not  reach 
the  review  committee  in  time  for  review. 

To  facilitate  the  timely  review  of  your 
application,  it  is  also  suggested  that  one 
additional  copy  of  the  application  be 
sent  directly  to:  Division  of  Extramural 
Activities,  National  Institute  of  Mental 
Health,  5600  Fishers  Lane,  room  9C-05. 
Rockville.  Marj'land  20857*. 

Application  Characteristics 

AppUcations  must  be  complete  and 
contain  all  information  needed  for  initial 
and  Advisory  Council  review.  No 
addenda  will  be  accepted  later  unless 
specifically  requested  by  the  scientific 
review  administrator  of  the  initial 
review  group.  No  site  visits  will  be 
made. 


'If  express  mail  or  ovemighl  courier  service 
delivery  is  used,  the  zip  code  is  20610. 

"The  mailing  envelope  (including  that  provided  by 
an  express  carrier)  should  be  clearly  marked.  "RFA 
MH  82-05." 


The  applicant  must  include  a  project 
abstract  which  should  not  exceed  one- 
half  page. 

The  narrative  section  must  clearly 
describe  the  context  for  the  proposed 
project,  prior  accomphshments  of  the 
State  and/or  local  entities  related  to  the 
goals  of  this  announcement,  problems  in 
current  services  delivery  to  the  target 
population,  rationale  for  the  selection  of 
the  proposed  project,  methods  by  which 
the  project  will  be  implemented  and 
evaluated,  and  expected  results. 

The  narrative  should  be  written  in  a 
manner  that  is  self-explanatory  to 
objective,  outside  reviewers  unfamiliar 
with  prior  related  activities  of  the 
applicant.  It  should  be  as  brief  as 
possible,  but  may  not  exceed  25  pages.  It 
should  contain  the  necessary 
information  for  reviewers  to  understand 
the  project.  Appendices  may  be 
attached  but  should  not  be  used  to 
merely  extend  the  narrative. 
Applications  exceeding  page  limits  will 
be  returned.  It  is  important  that  the 
relationship  between  the  proposed 
project  and  ongoing  State  and/or  local 
activities  be  clearly  explained.  It  is  also 
important  that  the  activities  that  are 
specific  to  the  proposed  project  be 
clearly  identified. 

To  assure  that  sufficient  information 
is  included  for  technical  merit  review  of 
the  application,  the  narrative  should 
include  the  following  sections: 

Organizational  Context 

•  Organizational  structure  and  role  of 
the  applying  entity. 

•  Locus  of  responsibility  for  the  target 
population  within  the  State  government 
and  local  government  structure  and 
clarification  of  the  relationship  between 
the  levels  of  government. 

•  Definition  of  "local"  to  be  used  in 
the  development  or  implementation  of  a 
statewide  strategy  for  building  local 
systems  of  care. 

•  Clarification  of  organizational 
relationships  between  the  State/local 
mental  health  agency  and  other  State/ 
local  level  health  and  human  service 
agencies  as  these  relate  to  the  proposed 
project. 

•  Description  of  the  target  population 
including  the  operational  definition  to  be 
used  for  the  proposed  project,  a 
summary  of  available  data  on  the 
population  (numbers,  location, 
socioeconomic  characteristics,  racial/ 
ethnic  minority  composition,  etc.),  and  a 
discussion  of  available  services  and 
opportunities  for  the  population. 

Status  of  System  of  Care  Development 

•  Description  of  the  proposed 
philosophy  or  vision  for  a  system  of  care 
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cr.  which  the  activities  cf  (r:e  i:ant  axe 
to  be  based. 

•  Summary  of  pertinent  mental  health 
or  other  legislation  or  regiilations 
pertinent  to  system  of  care  development 
in  the  State. 

•  Summary  of  recent  and  ongoing 
progress  toward  the  development  of 
systems  of  care  achieved  through 
C.ASSP  projects  to  date  and  other 
efforts,  including  progress  achieved  at 
the  State-level  in  preparing  for  system 
development  as  well  as  any  progress 
achieved  in  implementing  systems  of 
care  !n  local  commnnities. 

•  Discussion  of  the  gaps  m  local 
systems  of  care  and  priorities  that  have 
been  established  for  local  system 
development. 

Project  Approach 

•  Description  of  the  proposed  focus 
for  the  ptxjiect  activities  with  an 
explanation  of  ih.e  appropriateness  of 
this  choice  based  upon  the  status  of 
system  of  care  development  in  the  State. 

•  Specification  of  the  goals  and 
specific  measurable  objectives  for  the 
proposed  project  and  discussion  of  bow 
these  relate  to  the  goals  stated  in  this 
announcement 

•  A  plan  of  action  for  all  the  years  of 
the  entire  project,  which  discusses  how 
each  activity  related  to  "he  r-niec'  will 
be  approached  and  prov  >^s  t  -b  ; -^nale 
for  the  proposed  imple'-'":'    n  p  an. 
justifying  it  in  relation  tc  tr.e  past 
accomplishments,  needs,  and  problems 
as  outlined  in  the  narrative. 

•  A  management  plan  for  the  first 
year  that  includes  action  steps, 
timetable,  responsible  persons,  and 
specific  major  milestones. 

Budget 

•  A  detailed  budget  narrative  should 
be  supplied,  relating  first-year  budget 
line  items  to  specific  projects  within  the 
proposal. 

•  The  budget  for  all  years  covered  by 
the  application  should  be  reflected  in 
the  appropriate  place  on  the  face  page  of 
the  appUcation. 

•  Projected  budgets  for  each  year 
beyond  the  first  year  should  be  supplied 
in  Section  E  of  "Budget  Information" 
section  of  the  application  form. 

Other  Support 

•  Other  Support"  refers  to  all  current 
cr  pending  support  related  to  this 
applicatioa  Applicant  organizations  are 
reminded  of  the  necessity  to  provide  full 
and  reliable  information  regarding 
"other  support,"  i.e..  all  Federal  and 
non-Federal  active  or  pending  support. 
Applicants  should  be  cognizant  that 
serious  consequences  could  result  if 
failure  to  provide  complete  and  acoirate 


information  is  construed  as  misleading 
to  PHS  and  could  therefore  lead  to  delay 
in  the  processing  of  the  application.  In 
signing  the  face  page  of  the  application, 
the  authorized  representative  of  the 
applicant  organization  certifies  that  the 
application  information  is  accurate  and 
complete. 

For  your  organization  and  key 
organizations  that  are  collaborating  with 
you  in  this  proposed  project,  list  all 
currently  active  support  and  any 
applications/proposals  pending  review 
or  funding  that  relate  to  the  project.  If 
none,  state  "none." 

For  all  active  and  pending  support 
listed,  also  provide  the  following 
information. 

(1)  Source  of  support  (including 

identifying  number  and  title). 

(2)  Dates  of  entire  project  period. 

(3)  Annual  direct  costs  supported/ 

requested. 

(4)  Brief  description  of  the  project 

(5)  Whether  project  overlaps,  duphcates. 

or  is  being  supplemented  by  the 
present  application;  delineate  and 
justify  the  nature  and  extent  of  any 
programmatic  and/or  budgetary 
overlaps. 
This  InformaticMi  must  be  provided  in 

a  specially  labeled  appendix, 

"Resources/ Other  Support." 

Staffing 

•  A  discussion  of  project  staffing  for 
all  key  personnel  and  consultcmts, 
whether  paid  by  the  project  or 
committed  to  it,  including  their  titles, 
major  functions,  and  to  whom  they 
report;  organization  charts  for  the 
projecf  documentation  to  assure  that 
staff  loaned  to  the  project  from  other 
units  or  agencies  will  be  available  for 
the  amount  of  time  required;  resumes  (if 
available)  and  position  descriptions  for 
all  key  professional  staff  to  be  paid  by 
the  grant  or  to  have  major  leadership 
roles  in  the  project.  Where  a  specific 
individual  cannot  be  identified, 
selection  criteria  for  the  position  should 
be  indicated. 

•  Discussion  of  the  extent  to  which 
proposed  staff  have  racial /ethnic, 
majority/minority  representation 
proportional  to  the  Slate/community 
population,  and  what  steps  will  be  taken 
toward  achieving  proportional 
representation. 

Evaluation  Plan 

•  Discussion  of  the  methodological 
approach  to  be  used  to  evaluate  the 
effectiveness  of  the  proposed  strategies 
for  developing  local  systems  of  care  for 
children  and  adolescents  with,  or  at  risk 
of,  serious  emotional  or  mental 
disorders. 


•  Clear  presentation  of  expected 
outcomes,  an  a  methodoloi^'  to  measure 
achievement  of  those  outcomes. 

•  Discussion  of  any  proposed  linkages 
with  academic  institutions  to  aid  in  the 
evaluation  and  justification  of  ihe  choice 
of  the  group  or  individual  proposed  to 
evaluate  the  project. 

Period  of  Support 

Applicants  may  request  a  maximum 
project  period  of  up  to  3  years  of 
support.  Annua!  awards  will  be  made 
subject  to  continued  availability  of 
funds  and  progress  achieved. 

A  vailability  of  Funds 

It  is  estimated  that  approximately  $1.4 
million  will  be  available  in  FY  lfi92  for 
up  to  a  total  of  ten  projects  of  either 
type  of  an  award.  The  expected  average 
amount  of  an  award  is  approximately 
$135,000 

Terms  and  conditions  of  support 

Grant  funds  may  be  used  for  expenses 
clearly  related  and  necessary  to  carry 
out  the  described  project,  including  both 
direct  and  indirect  costs  which  can  be 
specifically  identified  with  the  project. 
Applicants  must  be  aware  that  not  more 
than  10  percent  of  an  award  may  be 
expended  for  adr-.inistrative  expenses. 

Grant  funds  may  be  us^d  for  the  costs 
of  planning,  developing,  and 
implementing  activities  to  support 
attainment  of  the  project  objectives. 
Applicants  are  expected  to  determine 
the  costs  of  the  project  for  the  proposed 
project  period.  Grant  fuiids  are  to  be 
additive,  not  substitutive,  they  are  not  to 
be  used  to  replace  existing  resources. 
Costs  of  delivery  of  direct  client  services 
are  not  allowed  under  the  provision  of 
these  grants,  with  exception  of  grants  in 
which  some  temporary  funding  of  direct 
services  (such  as  start-up  or  seed 
funding)  is  demonstrated  to  be  crucial  to 
the  development  of  local  systems  of 
care. 

Allowable  items  of  expenditure  for 
which  grant  support  may  be  requested 
include; 

•  Salaries,  wages,  and  fringe  benefits 
of  professional  and  other  supporting 
staff  engaged  on  the  project  activities 
(Grant  support  for  salaries  and  wages  of 
staff  who  are  engaged  less  than  full-time 
in  the  grant-supported  activities,  must 
be  commensurate  with  the  effort  under 
the  grant.) 

•  Travel  directly  related  to  carrying 
out  activities  under  the  approved 
project. 

•  Supplies,  communications,  and 
rental  of  space  directly  related  to 
approved  project  activities. 
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•  Contracts  to  local  government,  not- 
for-profit  agencies  and  organizations, 
public  institutions,  and  consuUants 
necessary  for  pcrfomriMnce  of  activities 
under  the  approved  proiecl 

•  Other  such  items  neces.sary  to 
support  project  activities,  as  nppmved 
by  NIMH. 

Applicants  must  include  the  following 
assurance  in  their  application  "not  more 
than  10  percent  of  the  grant  will  be 
expended  for  administrative  expenses." 

Grants  must  be  administered  in 
accordance  with  the  PUS  Grants  Policy 
Statement  (Rev.  October,  1990), 

Federal  regulations  at  title  45  CTR 
parts  74  and  92.  generic  requirements 
concerning  the  ariministration  of  grants, 
are  applicable  to  these  awanis. 

Review  Process 

Applicants  will  be  reviewed  in 
accordance  with  PUS  review  procedures 
by  an  initial  review  group  fIRG1 
consisting  primarily  of  non-Federal 
programmatic  and  technical  experts. 
.Notification  of  the  !RG  review  outcomes 
will  be  sent  to  the  applicant  after  the 
initial  review.  Applications  will  receive 
a  second-level  review  by  the  National 
A\dvisory  Mental  Health  Council  whose 
review  may  be  based  on  policy 
considerations  as  well  as  technical 
merit.  Only  applications  recommended 
by  Council  may  be  considered  for 
funding. 

Review  Criteria 

Each  grant  application  is  evaluated  on 
its  own  merits  against  the  review 
criteria  listed  below. 

Review  Criteria  for  All  Grant 

Applications 

•  Fulfillment  of  the  proiect 
requirements  for  the  particular  type  of 
application  as  staled  :n  the  text  of  this 
announcement. 

•  Clarity  and  feasibility  of  the 
proposed  system  building  strategy  and 
the  potential  of  the  plan  and  stratesy  for 
improving  local  service  systems  for 
children  and  adolescents  with,  or  at  nsk 
of,  serious  emotional  or  mental 
disorders. 

•  Evidence  of  the  State's  readiness 
and  commitment  to  !mpro\-e  community- 
based  services  for  the  target  population, 
as  evidenced  by  such  factors  as. 

— Documentation  of  prior  State  and 
local  progress  m  developing  systems 
of  care 

— Consistency  of  the  proposed  system- 
building  approach  with  national 
CASSP  goals  and  w^th  the  CASSP 
system  of  care  philosophy 

— Consistency  of  proposed  activities 
with  ongoing  State  comprehensive 


mental  health  planning  and  human 
resource  development  activities 
'ommitment  of  State  mental  health 
and/or  other  health  and  human 
service  resources  to  activities  that 
support  the  goals  of  the  proposed 
proiect,  as  demonstrpJed  t'v  the  level 
of  interagency  collaboration  in  the 
development  of  the  application  and 
documentation  of  interagency 
commitment  to  the  goals  and 
objectives  of  the  project 

•  l^rojected  role  of  families  of  children 
and  adolescents  with,  or  at  risk  of, 
senous  emotional  or  mental  disorders  in 
the  system  of  care  development  process 
at  State  and  local  levels 

•  Emphasis  on  the  special  needs  of 
racial/ethnic  minority  children  and 
families  and  the  quality  of  strategies  ior 
increasing  the  cultural  competence  of 
local  systems  of  care 

•  Clanty  and  measurabilit>  of  t.hi' 
goals  .and  obiectives  of  the  prtjject 

•  Clanty.  relevance,  and  feasibility  of 
the  evaluation  plan  to  assess  attainment 
of  those  goals 

•  Capability  and  expenence  of 
project  director,  consultants,  and  other 
key  staff  proposed  for  the  project  and 
adequacy  of  staffing  plan  and  evidence 
of  efforts  to  recruit  minority  staff 

•  Evidence  of  activities  directed  at 
developing  continued  funding  support  to 
continue  to  local  system  building 
process  after  the  grant  is  terminated, 

•  Appropriateness  of  budget 

Receipt  and  Review  Schedule 


Receipt  of 

aptxica- 
t)ons 


Initial 

review 


Councf! 
reinev* 


Ju»v  10 
1992 


My/ 

August 


Septembef 


SeptBfnbor 
30. 
1992. 


Apfhcations  received  after  the  receipt 
d.ite  iiho\  e  will  not  be  accepted.  Late 
dppiicati  ;:;s  will  be  returned  to  the 
applicant  without  review. 

Award  Criteria 

.Applications  recom.mendi'd  fiir 
approval  by  the  .Nntionai  Advisury 
Mental  Health  Council  will  be 
considered  for  funding  on  the  basis  of: 

•  Quality  of  proposed  project  as 
determined  by  the  re\  iew  process. 

•  Geographical  distribution. 

•  Availability  of  funds 

•  Rural  distribution  (15  percent  of 
dppropnated  funds  set  aside  for  proifcts 
conducted  in  rural  areas  as  specified  in 
Section  520  of  the  PHS  Act!, 


Contacts  for  \i1diti(inal  Infiinn.-jtKtn 

Program  Issues 

Judith  Katz-Leavy,  Child  and  Family 
Support  Branch,  Division  of  Services 
and  Apphed  Research.  National 
Institute  of  Mental  Health.  5600 
Fishers  Lane,  room  llC-09,  RockviUe, 
Maryland  20857,  (301)  443-1333. 

Grants  management  issues 

Stephen  J.  Hudak.  Chief,  Grants 
Management  Section,  National 
Institute  of  Mental  Health.  5600 
Fishers  Lane,  room  7C-23,  RockviUe, 
Maryland  20857.  (301)  443-4456. 

The  reporting  requirements  contained 
in  this  Announcement  are  covered  under 
the  Paperwork  Reduction  Act  of  1908, 
Public  Law  96-511,  OMB  approval 
number  0937-0189. 

(The  Catalog  of  Federal  Domestic  Assistance 
numb)er  for  this  program  is  93.1Z5) 
Joseph  R.  Leooe, 

Associate  Administrator  for  Managewent, 

Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration. 

[FR  Doc  02-0119  Filed  4-17-02:  ^AS  am] 
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Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Capacity  Expansion  Program 

OFFICE;  Office  for  Treatment 
Improvement,  ADAMHA.  HHS. 

AcnoH:  Request  for  applications. 

i>urpose;  The  Office  for  Treatment 
improvement  (OTI),  in  its  role  of 
implementing  demand  reduction 
programs  under  the  Office  of  National 
Drug  Control  Policy  (ONDCP)  National 
Drug  Control  Strategy,  is  soliciting  State 
applications  for  the  creation  of  new 
addiction  treatment  capacity  in  high- 
incidence  jurisidictions  of  greatest  need, 

PROGRAM  AUTMORtrr:  OTI  is 
impiemenun^  Uiis  program  under 
authority  of  section  509G{b)  of  the 
Public  Health  Service  Act  (as  added  by 
Pub.  L  100-690),  utilizing  funds  made 
available  through  the  Appropriation  for 
Treasury,  Postal  Service  and  General 
Government  Appropriations  (Pub.  L 
102-141).  This  appropriation,  signed  into 
law  on  October  2H  1<W1   provided  $9 
million  in  FY  liW:  r>  so  uces  derived 
from  the  ONDCP  Sp.n,,  Forfeiture 
Fund  to  be  used  for  substance  abuse 
treatment  "capacity  expansion." 
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Background  | 

Capacity  Expansion  Program  Proposed 
for  FY  1993  Budget 

The  President,  in  the  context  of  the 
Administration's  legislative  and 
budgetary  proposals,  has  recommended 
that  Congress  establish  a  Federal 
Capacity  Expansion  Program,  or  CEP, 
for  implementation  in  FY  1993.  Although 
authorizing  legislation  for  this  program 
is  still  pending  in  Congress,  the 
President's  budget  request  for  FY  1993 
includes  $36  million  for  full 
implementation  of  the  CEP  next  year.  In 
the  interim.  Pub.  L  102-141  provides  for 
a  limited  amount  of  funding  to  initiate  a 
capacity  expansion  effort  in  FY  1992. 

The  CEP,  as  envisioned  in  the 
Administration's  budget  proposal,  will 
provide  resources  to  States  for  the 
creation  of  new  addiction  treatment 
capacity  in  jurisdictions  where  there  is  a 
documented  gap  between  the  need  for 
treatment  and  the  availability  of 
existing  treatment  services.  The  goal  of 
the  CEP  in  FY  1993  will  be  to  expand 
treatment  capacity  in  a  targeted  manner, 
by  providing  funds  to  States  with  the 
greatest  need  through  a  competitive 
grant  process.  The  CEP,  as  proposed  for 
1993.  will  have  the  following 
characteristics: 

•  Only  States  will  be  eligible  to  apply 
for  funding. 

•  Each  State  will  be  required  to 
submit  a  comprehensive  Statewide 
Substance  Abuse  Prevention  and 
Treatment  Plan  in  order  to  be  eligible  for 
award.  State  plans  must  be  developed 
based  on  actual  sub-state  needs 
assessment  data  which  clearly  identify 
existing  gaps  between  the  demand  for 
treatment  and  the  availability  of 
treatment  services  at  the  local  level. 

•  Proposed  expansion  projects 
included  in  a  States  application  may 
target  any  and  all  population  groups, 
provided  the  need  for  services  is  clearly 
supported  by  existing  needs  assessment 
data  and  no  restriction  will  be  placed  on 
the  total  number  of  proposed  projects 
contained  in  a  State  application. 

•  Only  those  projects  proposed  by  the 
State  which  are  consistent  with  the  gaps 
identified  in  the  State's  plan  will  be 
considered  for  award  under  this 
program;  preference  for  award  will  be 
given  to  those  projects  which  propose  to 
provide  comprehensive,  effective 
treatment  interventions. 

•  In  order  to  be  eligible  to  apply  for 
funds,  applicant  Slates  must  be  willing 
to  provide  non-Federal  matching  funds 
in  support  of  the  projects  contained  in 
their  proposals,  and  non-Federal 
matching  must  "escalate  over  the  period 
of  award. 


•  Awards  will  be  made  for  a  period  of 
up  to  three  years,  with  continuation 
funds  provided  on  a  competitive  basis  in 
years  four  and  five;  and  availability  of 
an  escalating  non-Federal  match  in 
years  four  and  Five  will  factor  most 
prominently  in  decisions  regarding 
award  of  continuation  funds. 

Capacity  Expansion  Program  for  FY 
1992  Under  this  RFA 

OTl  intends  to  administer  the  $9 
million  in  appropriations  available 
under  Pub.  L.  102-141  in  the  current 
fiscal  year  in  a  manner  that  closely 
parallels  the  Administration's  CEP 
proposal  for  FY  1993.  with  the  following 
important  distinctions: 

•  OTI  will  give  priority  to  funding 
projects  proposed  by  States  that  can 
submit  Statewide  Substance  Abuse 
Prevention  and  Treatment  Plans  based 
on  documented  sub-state  needs 
assessment  data  (see  AWARD 
CRITERIA);  however,  submission  of 
Stale  plans  and  related  needs 
assessment  data  will  not  be  an  absolute 
requirement  for  program  eligibility.  In 
any  case,  all  State  applicants  will  be 
required  to  submit  a  description  of  their 
treatment  shortages  and  how  their 
funding  proposals  address  these  needs. 

•  O"!!  will  give  priority  to  funding 
projects  proposed  by  States  willing  to 
provide  non-Federal  matching  funds  in 
support  of  the  projects  contained  in  their 
proposals  (see  AWARD  CRITERIA); 
however.  Stale  provision  of  non-Federal 
matching  funds  will  not  be  an  absolute 
requirement  for  program  eligibility. 
However,  if  CEP  is  authorized  in  a 
marmer  consistent  with  the 
Administration's  proposals  for  FY  1993. 
continuation  funding  will  be  available 
only  for  those  projects  which  are  willing 
to  provide  non-Federal  matching  funds. 

•  OTI  is  soliciting  proposals  only  for 
the  expansion  of  effective, 
comprehensive  treatment  capacity  for 
one  or  more  of  the  following  high-risk 
populations:  (1)  Adolescents:  (2)  racial 
and  ethnic  minorities;  (3)  pregnant 
women:  (4)  female  addicts  and  their 
children:  and  (5)  residents  of  public 
housing.  OTI's  current  operating 
authority,  section  509G(b)  of  the  Public 
Health  Service  Act  (as  added  by  Pub.  L 
100-690),  allows  OTI  to  support  projects 
which  focus  on  the  treatment  needs  of 
individuals  within  one  or  more  of  these 
five  target  populations.  However,  if  the 
CEP  is  authorized  in  a  manner 
consistent  with  the  Administration's 
proposal  for  FY  1993  and  beyond,  future 
armouncements  for  this  program  will 
allow  awards  based  on  demonstrated 
State  needs,  without  limitation  on 
specific  target  populations. 


•  Because  of  the  lirr.itrd  a.mount  of 
funds  available  for  this  program  in  FY 
1992  fS9  million),  each  Slate  may  request 
funding  for  a  maximum  of  up  to  four  (4) 
individual  capacity  expansion  projects. 
While  there  is  no  limitation  on  the 
amount  of  funds  requested  for  the 
projects  contained  in  each  State 
application,  no  individual  State  will 
receive  more  than  S2  million  in  awards 
under  this  program  for  FY  1992. 

Target  Popu!ation(s) 

OTI  experience  and  existing  research 
illustrate  that  certain  population  cohorts 
are  at  high-risk  for  substance  abuse- 
related  morbidity  and  mortality.  These 
high-risk  critical  populations  are  set 
forth  in  section  509G(b)  of  the  Public 
Health  Service  Act  (as  added  by  Pub.  L. 
100-690),  and  are  described  as  follows: 

Adolescents  (Aged  10-18) 

Especially  those  who  are  chronic 
truants  or  who  have  dropped  out  of 
school,  are  at  extremely  high  risk  for  the 
consequences  of  sustained  substance 
abuse,  including  early  death  due  to 
suicide,  homicide  or  accidents  directly 
related  to  intoxication,  overdose,  and 
HIV  or  hepatitis  B  infection.  Although 
documented  substance  abuse  is  higher 
in  the  18-25  age  cohort  of  the 
population,  programs  which  reach 
younger  adolescents  stand  a  much 
better  chance  of  success,  especially  in 
terms  of  returning  the  adolescent  to 
school  and  ensuring  these  youth  achieve 
sustained  recovery. 

Racial  or  Ethnic  Minorities  (Any  Age  or 
Gender) 

Especially  those  who  have  limited 
access  to  primary  health  care,  mental 
health  care,  and  social  services  (i.e., 
those  who  have  incomes  below  the 
Federal  poverty  line)  have  been 
statistically  proven  to  be  more 
vulnerable  to  addiction-related  disease, 
infection  and  socio-economic 
dysfunction  when  compared  to  majority 
populations.'  Recent  data  from  the 
National  Institute  on  Drug  Abuse 
(NIDA)  Household  Sur\ey  indicate  that 
substance  abuse  is  rising  in  the  young 
adult  and  adult  age  cohorts  of  racial  and 
ethnic  minority  populations  (ages  19-32). 

Pregnant  Women  and  Female  Addicts 
and  Their  Children 

Pregnant  women  or  women  in  the 
perinatal  age  cohorts  who  lack  access  to 
prim.ary  and  preventive  health  care 


>  Includes  Black  Americans.  Hispanic  Americans. 
Asian  Americans  (including  sub-populations  from 
Southeast  Asia  and  former  or  current  residents  of 
territories  in  the  South  Pacific).  American  Indians. 
Alaska  Natives,  and  native  Hawaiians. 
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services,  are  at  greatest  risk  of 
unwanted  pregnancy,  HIV  infection  and 
other  sexually  transmitted  diseases 

(STDs).  as  a  result  of  their  addictive 
behavior.  Research  has  shown  that 
children  reared  in  family  environments 
where  alcohol  and  drug  abuse  are 
present  are  prone  to  psycho-social 
dysfunction,  including  depression,  use  of 
alcohol  and  illicit  drugs,  and  poor  school 
performance. 

Residents  of  Pvbi:c  Housins 
Developments 

Permanent  residents  of  Public  or 

Assisted  Housing  Projects  subsidized  by 
the  Department  of  Housing  and  Urban 
Development  (HUD).  These  individuals 
experience  higher  rates  of  morbidity  and 
mortality  by  virtue  of  exposure  to 
various  forms  of  sor:o-economic 
dysfunction,  as  well  as  their  limited 
access  to  high  quality  health,  mental 
health  and  addiction  treatment  services. 
Vuinerability  to  the  onset  of  addiction 
and  addiction-related  health  disorders  is 
substantially  higher  for  these  cntical 
populations,  even  more  so  for  members 
of  these  populations  who  are  also: 

•  Involved  with  the  criminal  or 
juvenile  justice  systems. 

•  Dually  diagnosed,  i.e.  have  a  co- 
existing conduct  disorders  or  other 
mental  illness. 

•  Homeless  or  runaways. 

•  Residents  of  rural  areas  and/or 
residents  of  migrant  farm  labor 
communities. 

Under  this  announcement,  OTl  will 
award  grants  to  applicants  who  propose 
to  serve  the  needs  of  those  populations 
defined  above  who,  by  definition, 
qualify  as  eligible  populations  under 
Pub.  L  100-6t»0. 

Program  Goals 

By  administenng  avaiidbie  funds  in  a 
manner  that  closely  parallels  the 
proposed  CEP  structure  for  FY  1993.  OTl 
is  pursuing  the  goal  of  expanding  the 
availability  of  effective  treatment 
capacity  in  a  targeted,  cost-effective 
mianner,  while  encouraging  States  to 
compile  known  needs  assessment  data 
and  to  complete  existing  Statewide 
Substance  Abuse  Prevention  and 
Treatment  Plans.  OTl  considers  that 
effective  treatment  programs  must  strive 
to: 

•  Decrease  substance  abuse; 

•  Decrease  related  crime  and  other 
social  dysfunctions  and  dislocations 
(e.g.,  homelessness.  unemployment,  and 
child  abuse); 

•  Increase  patient  social,  educational. 
and  vocational  functioning;  and 

•  Reduce  patient  morbidity,  including 
the  incidence/seventy  of  mental  and 
physical  health  disorders,  especially 


HIV  seroprevalence,  tuberculosis  'TR;- 
and  STDs. 

OTI's  operating  philosophy  is  that 
addiction  is  a  chronic,  complex,  bio- 
psycho-social  disease  phenomenon,  and 
that  treatment  is  most  successful  when 
providers  offer  a  sustained  continuum  of 
comprehensive  therapeutic 
interventions,  including  a  wide  array  of 
health,  substance  abuse,  education,  and 
socidl  services.  Prior  experience 
indicates  that  treatment  outcome  should 
improve  markedly  for  patients  treated  in 
"model"  comprehensive  treatment 
environments  of  this  type. 

OTl  intends  that  proposed  projects, 
together  wiili  existing  services  in  the 
suL  applicant's  community,  will 
r>.:;s»itute  a  com.prehensive.  effective 
tn  a!ment  approach  (see  appendix  I, 
on  Comprehensive  Treatment 
Model  ").  Preference  for  funding  will 
therefore  be  given  to  sub-appUcants 
proposing  to  implement  comprehensive 
treatment  interventions  consistent  with 
the  OTl  Treatment  Model  [see  Review 
Criteria).  Methods  of  implementing  the 
components  in  the  OTl  Model  the  staff 
delivering  each  service,  and  the  milieu 
in  which  services  are  delivered  are 
expected  to  vary  depending  on  the 
defined  needs  of  each  sub-applicant's 
target  population. 

Relationship  to  Healtiiy  People  2000  ;ind 
Other  Federal  Programs 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  public  health  initiative. 
This  RFA,  "Capacity  Expansion 
Program."  is  related  to  the  Healthy 
People  2000  priorities  established  for 
prevention  and  treatment  of  Alcohol  and 
Other  Drug  Abuse.  Potential  applicants 
may  obtain  a  copy  of  Healthy  People 
2000  (Full  Report:  Stock  No.  017-001- 
00474-0)  or  Healthy  People  2000 
(Summary  Report:  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents.  Government  Printing  Office, 
Washington.  DC  20402-9325  (Telephone 
202-783-3238).  Where  possible, 
applicants  should  demonstrate 
coordination  between  their  efforts  and 
related  Federal  health  and  human 
services  programs,  such  as: 

AD  \MM,\ 

•  Cooperative  Agreements  for  Drug 
Abuse  Treatment  Improvement  Projects 
in  Target  Cities  (OTl) 

•  Model  Comprehensive  Treatment 
Program  for  Critical  Populations  (OTl) 

•  Demonstration  Grants  for  the 
Prevention  of  A.lcohol  and  Other  Drug 
Abuse  Among  High  Risk  Youth  Program 
(OS.AP] 


•  Pregnant  and  Postpartum  Women 
and  Infants  Program  (OSAP) 

The  Health  Resources  and  Services 
Administration 

•  "Healthy  Start"  projects 

•  Ryan  White  Comprehensive  AIDS 
Resources  Emergency  Act  of  1990  grants 

•  Community  and  Migrant  Health 
Centers 

•  Health  Care  in  Public  Housing 
grants 

•  Health  Care  for  the  Homeless 
grants 

Centers  for  Disease  Control 

•  Various  programs  for  treatment  and 
prevention  of  HIV.  TB.  and  STDs 

Office  of  Population  Affairs 

•  Family  Planning  Clinics 

Administration  for  Children  and 
Families 

•  Runaway  and  Homeless  Youth 
Shelters  and  Centers 

•  Headstart 

•  Emergency  Child  Abuse  and 
Neglect  Prevention  Services 

Other  Federal  Departments 

•  Projects  funded  by  the  Office  of 
Juvenile  Justice  and  the  Bureau  of 
Justice  Assistance.  U.S.  Department  of 
Justice 

•  Projects  funded  by  the  Department 
of  Education 

•  Projects  funded  by  the  Department 
of  Housing  and  Urban  Development  (e.g. 
Shelter  Plus  Care) 

•  Projects  funded  by  the  Department 
of  Agriculture  (e.g.  WIC) 

Eligibility 

Applicants 

OTl  is  restricting  eligibility  for  funding 
under  this  program  to  States.* 
Specifically,  eligibility  is  restricted  to 
the  Single  Stale  Agency  (SSA)  for 
Alcohol  and  Drug  Abuse  in  each  Stale. 
Under  the  auspices  of  OTI's  Stale 
Systems  Development  Program,  or 
SSDP,  OTl  is  working  in  partnership 
with  the  SSA  in  each  Stale  to  conduct 
sub-slate  needs  assessments  and  to 
develop  Statewide  Prevention  and 
Treatment  Plans.  OTl  intends  that  SSAs 
shall  be  the  apphcanl  Slate  agency  as  a 
means  to  coordinate  the  activities 
sponsored  under  the  SSDP  with  capacity 


•  For  purposed  of  thi»  announcement.  '"Stete"  U 
defined  at  the  SO  State*,  the  Oiatricl  of  Columbia. 
Guam,  the  Commonwealth  of  Puerto  Rico,  the 
Northern  Manana  Islands,  the  Virgin  Islands, 
American  Samoa,  and  the  Surcpssor  States  to  the 
Trust  Temlory  of  the  Paafic  Islands  (the  Federal 
States  of  Micronesia,  the  Republic  of  (he  Marahall 
Islands,  and  the  Republic  of  Patau). 
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expansion  projects  funded  under  this 
RFA.  Moreover,  OTl  anticipates  that  the 
volume  and  availability  of  future  funds 
for  projects  awarded  under  this 
announcement  will  be  influenced  by  the 
extent  to  which  State  data  collection 
and  planning  activities  sponsored  under 
the  SSDP  are  coordinated  with  State 
and  Federal  management  of  projects 
funded  under  this  RFA  (see  AMOUNT 
AND  LENGTH  AND  AWARD). 

For  the  purposes  of  this  program,  the 
SSA  will  be  considered  the  applicant, 
and  all  entities  wishing  to  apply  for 
funding  for  a  specific  capacity 
expansion  project  at  the  State  or  sub- 
State  level  will  be  considered  sub- 
applicants.  Sub-applicants  may  be 
governmental  units,  or  public  or  private, 
non-profit  or  for-profit  entities  wishing 
to  apply  through  the  States  for  support. 
All  sub-applicants  wishing  to  apply  for 
funds  under  this  program  must  submit 
their  applications  through  the  Single 
State  Agency.  State  applications  for 
funding  must  include  a  letter  from  the 
Director  of  the  Single  State  Agency  for 
Alcohol  and  Drjg  Abuse,  listing  all  sub- 
applicant  proposals  contained  in  the 
State's  application  package.  Additional 
copies  of  this  letter  must  be  included  in 
each  sub-applicant  proposal  as 
Document  1,  in  Appendix  1.  Eligibility 
Documentation. 

As  the  grantee,  each  State  will  be 
primarily  responsible  for  administering 
sub-applicant  awards  in  a  manner 
consistent  with  PHS/ADAMHA  grants 
management  policies  and  with  the  terms 
and  conditions  specified  in  individual 
State  awards  received  under  this 
program.  OTI  project  officers  will  work 
closely  with  designated  State  officials  to 
assure  smooth  oversight  and  monitoring 
of  subrecipient  projects. 

Total  Number  of  Proposed  Projects 

Because  of  the  limited  amount  of 
funds  available  for  this  program  in  FY 
19S2  (S9  million),  each  State  may  request 
funding  for  a  maximum  of  for  (4) 
individual  capacity  expansion  projects. 
Each  State  Agency  Director  must  submit 
a  cover  letter  accompanying  the 
application  which  lists,  by  name,  each  of 
the  sub-applicant  proposals  included  in 
the  State's  application  (see  Application 
Process).  If  a  State  application  contains 
more  than  four  (4)  sub-applicant 
proposals,  the  application  will  be 
returned  to  the  State  and  will  not  be 
considered  eligible  for  review  by  OTI. 

Prior  Experience 

In  order  to  ensure  cost-effective 
allocation  of  limited  resources  under 
this  program,  OTI  is  restricting  eligibility 
to  those  sub-applicants  that  can 
demonstrate  capability  to  perform. 


Evidence  of  capability  to  perform  must 
accompany  each  sub-applicant  proposal 
and  will  vary  depending  upon  whether 
the  sub-applicant  is  non-rural  or  rural, 
as  follows: 

Non-Rural  Sub-Applicants 

(Those  located  in  a  Standard 
Metropolitan  Statistical  Area-SMSA)- 
must  have  a  minimum  of  two  years' 
prior  experience  providing  substance 
abuse  treatment  services  to  the  target 
population,  or  be  licensed  or  accredited 
to  provide  treatment  services  by 
appropriate  certification  or  credentialing 
bodies.  Sub-applicants  located  within 
the  confines  of  a  SMSA  must  submit  a 
letter  from  the  Single  State  Agency 
certifying  that:  (1)  The  proposed  project 
is  located  within  the  confines  of  a 
SMSA,  and  (2)  the  number  of  years  the 
sub-applicant  has  been  providing 
substance  abuse  treatment  or  treatment- 
related  services  (e.g.  preventive  and 
primary  health  care)  to  the  target 
population(s),  and/or  (3)  the  sub- 
applicant's  licensure  status  (addition 
treatment,  primary  health  care  facility, 
mental  health  care  facility,  etc.).  This 
certification  letter  should  be  included  in 
the  sub-applicant's  proposal  as 
Document  2  in  Appendix  1.  In  making  its 
determinations  regarding  sub-applicant 
eligibility  under  this  criterion.  States 
may  utilize  one  or  more  of  the  following: 

•  Annual  monitoring/status  reports; 

•  State  or  sub-State  licensure  (where 
applicable); 

•  Joint  Commission  on  Accreditation 
for  Hospital  Organizations  accreditation 
(v.'here  applicable); 

•  Other  Auditable  documentation; 

and 

•  National  Drug  Abuse  Treatment 

Utilization  Survey  Reports. 
Rural  Sub-Applicants 

(Those  not  located  in  SMSA)-Because 
of  the  limited  number  of  addiction 
treatment  providers  in  rural  areas,  these 
sub-applicants  will  not  be  held  to  the 
minimum  two  year  operation 
requirement,  nor  will  licensure  be 
required.  However,  rural  sub-applicants 
who  receive  awards  and  who  operate  in 
jurisdictions  that  offer  licensure  will  be 
expected  to  obtain  licensure  within  two 
years  of  award. 

Rural  sub-applicants  must,  however, 
document  the  existence  of  an 
infrastructure  upon  which  to  build  a 
capacity  expansion  program  in  their 
service  area.  Such  documentation  must 
be  in  the  form  of  a  letter  from  the  State 
Agency,  which  certifies  the  existence  of 
a  program  base  and/or  sufficient 
facilities  and  human  resources  within 
the  sub-applicant's  service  area.  This 
certification  letter  should  be  included  in 


the  sub-applicar.t's  proposal  as 
Document  3  in  .Appendix  1. 

Inappropriate  for  Review  by  OTI 

1.  Research  demonstration 
applications  using  rigorously  controlled 
comparative  experimental  designs  to 
assess  the  efficacy  of  particular 
substance  abuse  interventions  are 
inappropriate  under  this  announcement. 
Such  proposals  may  be  more 
appropriate  for  NIDA,  or  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA). 

2.  Applications  that  request  support 
for  projects  whose  primary  focus  is 
prevention  or  early  intervention  projects 
are  inappropriate  under  this 
announcement,  but  may  be  appropriate 
for  programs  supported  by  the  Office  for 
Substance  Abuse  Prevention  (OSAP). 

Funding  for  demonstration  programs 
may  not  be  requested  from  more  than 
one  PHS  component.  In  particular,  the 
application  may  not  be  submitted  to 
NIAAA,  NIDA,  OSAP,  or  OTI  for  the 
same  programmatic  activities  for  the 
same  patient  population. 

For  information  on  grant  programs  of 
the  above  listed  Institutes/Offices,  call 
the  National  Clearinghouse  for  Alcohol 
and  Drug  Information.  1-800-SAY-NO- 
TO. 

Funding  Priorities 

OTI  intends  to  give  priority  to  funding 
projects  in  those  States  willing  to 
conform  to  the  following  program 
objectives: 

Consistency  with  Statewide  Prevention 
and  Treatment  Plans 

Commensurate  with  OTI's  objective  to 
improve  the  coordination  and 
integration  of  treatment  service  delivery 
and  to  help  ensure  State  financial 
support  following  the  period  of  Federal 
support  for  this  program.  OTI  will  give 
priority  to  funding  sub-applicant 
projects  determined  to  be  consistent 
with  existing  Statewide  Prevention  and 
Treatment  Plans  (see  AWARD 
CRITERIA).  Specifically.  OTI  will  give 
priority  to  funding  projects  in  States 
where  the  demand  for  additional 
treatment  capacity  is  clearly 
documented  in  the  State  plan  and 
supported  by  related  needs  assessment 
data. 

For  States  that  vvish  to  make  such 
assurance  on  behalf  of  sub-applicant 
proposals,  a  copy  of  the  current  State 
Plan,  with  accompanying  data,  and  a 
letter  from  the  Director  of  the  Single 
State  Agency  certifying  proposed  project 
consistency  with  the  State  plan,  should 
be  included  in  the  State's  application.  A 
copy  of  the  letter  from  the  State  Agency 
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Director  should  be  included  as 
Document  5,  Appendix  2,  in  each  sub- 
applicant  proposal  for  which  the 
assurance  applies.  In  any  case,  a  State 
shall  be  required  to  describe  their 
treatment  shortages  and  how  its  funding 
proposal  addresses  these  needs 

A  vai lability  of  Non-Federal  Matching 

In  an  effort  to  encourage  State  and 
local  governments  to  continue  to  devutr 
sufficient  resources  to  areas  in  greates' 
reed  of  addiction  treatment  services. 
OTI  will  give  priority  to  funding  States 
and/or  sub-applicants  willing  to  pledge 
non-Federal  matching  funds  to  support 
proposed  projects  contained  in  each 
State  application  (see  AWARD 
CRITERIA).  Matching  resources  may  be 
financial  or  in-kind,  must  be  derived 
from  non-Federal  sources  (e.g.  State  or 
sub-state  non-Federal  revenues,  non- 
Federal  (State)  Medicaid  contribution, 
foundation  grants),  and  must  constitute 
at  least  10  percent  of  the  total  annual 
costs  (direct  and  indirect)  of  the 
proposed  project(sl  for  which  the 
assurance  is  provided.  States  and/or 
sub-applicants  willing  to  commit  to  a 
non-Federal  match  which  escalates  over 
the  period  of  award  will  be  given  special 
priority  for  funding. 

State  certification  of  the  availability 
of  non-Federal  matching  funds  is  not  an 
absolute  requirement  for  eligibility  for 
this  program.  States  wishing  to  provide 
such  assurance  do  not  have  to  provide 
the  assurance  for  all  sub-applicant 
projects,  nor  in  the  same  amount  for 
each  project  contained  in  the  State's 
proposal. 

For  States  wishing  to  make  such 
assurance  on  behalf  of  one  or  more 
proposed  projects,  a  letter  from  the 
Single  State  Agency  Director,  endorsed 
by  the  Governor,  which  attests  to  the 
availability  of  non-Federal  matching 
support  for  some  or  all  of  the  projects 
proposed  by  the  State,  must  accompany 
the  State  application.  Copies  of  this 
letter  should  be  included  as  Document  6. 
Appendix  2  for  each  sub-applicant 
proposal  for  which  the  assurance 
applies. 

Sub-applicants  may  independently 
verify  the  availability  of  non-Federal 
matching  funds  from  sources  other  than 
the  State.  Documentation  in  support  of 
such  assurance  should  be  included  as 
Document  6,  Appendix  2  of  each  sub- 
applicant  proposal.  Documentation  must 
be  m  the  form  of  a  letter  provided  by  the 
source  of  the  matching  funds,  on  official 
letterhead,  endorsed  by  an  official  who 
is  authorized  to  commit  the  funds. 

Whether  provided  by  the  State  or  by 
sub-applicant(s).  all  assurances 
regarding  the  availability  of  non-Federal 


matching  funds  will  be  verified  prior  to 
award.  As  previously  stated,  the 
President,  in  the  context  of  the 
.Administration's  legislative  and 
budgetary  proposals,  has  recommended 
that  Congress  establish  a  Federal 
Capacity  Expansion  Program  for 
implementation  in  FY  1993,  Authorizing 
legislation  for  this  program  is  still 
pending  in  Congress  If  CEP  is 
authorized  in  a  manner  cnnsiptrr*  with 
the  Administration's  proposal  for  F^Y 
1993.  ail  applicants  will  be  required  to 
provide  non-Federal  matching  funds  in 
years  two  and  beyond  in  order  to 
quahfy  for  continuation  funding. 

Rapid  A  ward  of  Federal  Funds  to  Sub- 
recipients 

Because  of  the  critical  need  to 
increase  capacity  and  improve  the 
availability  of  comprehensive  substance 
abuse  treatment  services,  OTI  places 
considerable  emphasis  on  rapid  award 
of  funds  to  sub-recipient  projects  by  the 
State  following  OTI  award  notification. 
Therefore,  OTI  will  give  priority  to 
funding  projects  in  those  States  which 
provide  a  strong  written  assurance  that 
funds  will  be  rapidly  awarded  to  sub- 
recipients  following  the  date  of  Federal 
grant  award  (see  AWARD  CRITERIA) 
and  to  those  States  with  a  history/track 
record  of  rapid  obligation  of  OTI  grant 
funds  For  States  that  wish  to  make  such 
assurance,  a  letter  from  the  Director  of 
the  Single  State  Agency  certifying  rapid 
award  of  funds  following  the  date  of 
grant  notification  should  be  included  as 
Document  4,  Appendix  2,  in  each  sub- 
applicant  proposal. 

Terms  and  Conditions  of  Support 

Coordination  with  State  Systems 
Development  Program  (SSDP) 

States  will  be  expected  to  coordinate 
relevant  aspects  of  project  monitoring, 
quality  assurance,  data  collection,  and 
strategic  planning,  including  plans  for 
State/local  assumption  of  future  years' 
project  costs,  with  similar  activities 
implemented  under  the  SSDP  (see 
EUGIBILFTY  REQUIREMENTS). 

Fund  Use 

States  may  use  grant  funds  only  to 
support  the  particular  projects  for  which 
funding  is  provided  by  OTI.  Awarded 
funds  may  not  be  re-budgeted  among 
projects  by  the  State  without  the  written 
prior  approval  of  the  OTI  Grants 
Management  Officer. 

Grant  funds  may  be  used  for 
necessary  expenses  clearly  related  to 
the  proposed  project(s),  including  direct 
costs  which  can  be  specifically 
identified  with  the  project,  together  with 
allowable  indirect  costs  of  the 


c'^anization  Allowable  items  of 
evpenditure  for  which  grant  support 
may  be  requested  included: 

•  Salaries,  wages,  and  fringe  benefits 
of  professional  and  other  supporting 
staff  engaged  in  the  project  activities: 

•  Travel  directly  related  to  activities 
under  the  approved  project: 

•  Supplies,  communications,  and 
rental  of  space  directly  related  to 
approved  project  activities; 

•  Contracts  for  performance  of 
activities  under  the  approved  project; 

•  Other  such  items  necessary  to 
support  project  activities; 

•  Alterations  and  renovations.  Costs 
for  alternations  and  renovations  (A&R) 
are  only  allowable  if  necessary  for  the 
success  of  the  program  and  are  subject 
to  the  PHS  Grants  Policy  Statement 
which  requires  that, "The  amount 
budgeted  or  used  for  A&R  during  three 
consecutive  budget  periods  (whether  or 
not  the  three  years  overlap  two  distinct 
competitive  segments  of  support)  cannot 
exceed  the  lesser  of  $150,000  or  25%  of 
the  total  funds  reasonably  expected  to 
be  awarded  by  PHS  for  direct  costs  for  - 
such  a  three-year  period.  The  maximum 
amount  of  PHS  grant  funds  that  may  be 
applied  to  any  single  A&R  project  is 
$150,000 — regardless  of  the  number  of 
budget  periods  involved." 
CONSTRUCTION  COSTS  ARE  NOT 
ALLOWED. 

States  shall  not  be  entitled  to  recover 
their  costs  for  administering  these  grant 
funds. 

Meeting  Participation 

Funds  should  be  requested  for  at  least 
one  representative  from  each  sub- 
applicant  agency  to  attend  one  national 
technical  assistance  meeting  per  grant 
year,  to  be  convened  in  a  centralized 
geographic  location.  Each  technical 
assistance  meeting  will  average  three 
days  in  duration. 

Grants  must  be  administered  in 
accordance  with  the  PHS  Grants  Policy 
Statement  (Rev.  October  1, 1990). 

Federal  regulations  at  title  45  CFR 
parts  74  and  92,  generic  requirements 
concerning  the  administration  of  grants, 
are  applicable  to  these  awards. 

Anii.iiiri!  and  length  of  .\  •■»  -irf 

Support  may  be  requested  for  a 
project  period  of  up  to  three  years. 
Depending  on  the  availability  of  funds 
and  the  Administration's  priorities  in  FY 
1995,  OTI  may  announce  the  availability 
of  continuation  funds  for  years  four  and 
five  of  the  project  period.  If  continuation 
funds  are  provided,  they  will  be 
awarded  on  a  competitive  basis,  subject 
to: 
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(1)  The  extent  to  which  onsoinjj 
demand  for  treatment  is  justified  based 
on  current,  valid  needs  assessment  data, 

(2)  The  degree  of  State  support  as 
evidenced  by  inclusion  of  the  sub- 
recipient  project  in  State  prevention  and 
treatment  plans, 

(3)  The  degree  to  which  the  State  or 
sub-applicant  is  willing  to  provide  an 
escalating  non-Federal  match  for  the 
remaining  two  years  of  Federal  support, 
and 

(4)  The  extent  to  which  the  sub- 
applicant  achieved  the  goals  and 
objectives  outlined  for  the  project  during 
the  first  three  years  award  imder  this 
announcement. 

If  CEP  is  authorized  in  a  manner 
consistent  with  the  Administration's 
proposals  for  FY  1993,  continuation 
funding  for  years  two  and  beyond  will 
be  available  only  for  those  projects 
which  are  willing  to  provide  non-Federal 
matching  funds. 

In  FY  1992,  approximately  S9  million 
will  be  available  to  support  roughly  18 
to  22  individual  treatment  expansion 
projects  at  the  sub-applicant  level.  It  is 
expected  that  individual  project  funding 
needs  will  vary  widely.  State  awards 
could  range  from  a  low  of  $250,000  to  a 
high  of  $2  million,  though  the  number 
and  size  of  grant  awards  to  States  will 
depend  upon  program  priorities,  quality 
of  applications  received,  and 
availabihty  of  funds  at  the  time  of 
award.  In  any  event,  no  State  will 
receive  in  excess  of  $2  miUion  in  awards 
under  the  auspices  of  this  program  for 
FY  1992. 

Non-rural  vs.  rural  allocation  of  funds 
is  expected  to  be  approximately  $6 
million  and  $3  million  respectively, 
though  fund  allocation  may  vary 
depending  on  the  technical  merit  of 
applications  received. 

Maintenance  of  Effort 

States  shall  not  use  funds  awarded 
under  this  RFA  to  supplant  existing 
State  or  other  resources  presently  being 
utilized  to  support  sub-recipient 
treatment  program  activities.  A  letter 
from  the  Single  State  Agency  which 
certifies  that  Federal  funds  will  not  be 
utilized  to  supplant  or  replace  non- 
Federal  funds  already  budgeted  for 
proposed  projects  must  be  provided  as 
Document  7.  Appendix  2  in  each  sub- 
applicant  proposal. 

Reporting  Requirements 

Progress  reports  w.I)  be  required  as 
specified  by  OTl  and  PHS  Grants 
Management  Policy  requirements.  The 
report;r,g  requirements  contained  in  this 
announcement  are  covered  under  the 
Paperv.'.rk  Reduction  Act  of  1980,  P.L 


96-511,  OMB  Approval  Number  0937- 
0189. 

Executive  dnitr  IZ.'i-^ 
(Intergovemmentai  Review) 

The  intergovemmentai  review 
requirements  of  Elxecutive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  part  100,  are 
applicable  to  this  program.  Executive 
Order  12372  sets  up  a  system  for  State 
and  local  government  review  of 
proposed  Federal  assistance 
applications.  Applicants  should  contact 
the  State  Single  Point  of  Contact  (SPOC) 
as  early  as  possible  to  alert  them  to 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  State.  A  current  bsting  of 
SPOCs  is  included  in  the  application  kit. 
The  SPOC  should  send  any  State 
recommendations  to:  Capacity 
Expansion  Program,  Technical 
Resources,  Incorporated,  3202  Tower 
Oaks  Blvd.,  Rockville,  Maryland  20852, 
(301)  230-4792  or  (301)  230-4788. 

The  due  date  for  State  process 
recommendations  is  60  days  after  the 
deadline  date  for  receipt  of  applications. 
OTl  does  not  guarantee  to  accommodate 
or  explain  State  recommendations  that 
are  received  after  the  80-day  cut-off 
date. 

Application  Process 

The  Single  State  Agency  for  Alcohol 
and  Drug  Abuse  must  submit  the 
following: 

(1)  A  cover  letter  listing  all  projects 
included  in  the  application. 

(2)  A  face  sheet  (Standard  Form  424). 

(3)  One  form  PHS  5161-1*  (rev  3/89), 
illustrating  consolidated  budget 
information  for  all  projects. 

(4)  If  applicable,  a  copy  of  the  State's 
current  Statewide  Substance  Abuse 
Prevention  and  Treatment  Plan  and  a 
letter  from  the  Director  of  the  Single 
State  Agency  which  attests  to  the  extent 
to  which  sub-applicant  proposals  are 
consistent  with  the  State  plan.  For 
States  wishing  to  make  such  assurance. 
a  copy  of  the  letter  should  be  included 
as  Document  5.  Appendix  2  in  each  sub- 
applicant  proposal  for  which  the 
assurance  applies.  Provision  of  this 
assurance  is  not  an  eligibility  criterion 
for  this  program.  States  may  elect  to 
provide  such  assurance  selectively  (eg 
for  only  some  of  the  projects  contained 
in  the  State's  proposal)  or  not  at  all 

(5)  If  apphcable,  a  letter  from  the 
Single  State  Agency  Director,  endorsed 
by  the  Governor,  which  attests  to  the 
availability  of  non-Federal  matching 
support  for  some  or  all  of  the  projects 


proposed  in  the  State  application. 
Copies  of  this  letter  should  be  included 
as  Document  6.  Appendix  2  for  each 
sub-applicant  proposal  for  which  the 
assurance  applies. 

Each  Sub-applicant  must  submit  to  the 
Single  State  .'\gency  the  following; 

(1)  A  face  page  and  a  complete  PHS 
5161-1*  form 

(2]  A  separate  budget  sheet  (Standard 
Form  424.A),  which  detailed,  itemized 
categonca!  budget  information  (i.e., 
personnel,  equipment,  supplies,  travel). 

(3)  A  separate  narrative  justification 
for  each  budget  category'  requested.  The 
sub-applicant's  budget  and  budget 
justification  must  include  information 
which  delineates  the  costs  associated 
with  new  treatment  capacity. 

•Note;  The  title  and  number  of  this  RFA. 
"Capacity  Expansion  Program  OTl-92-01" 
must  appear  in  item  number  10  on  the  face 
page  of  the  .\pplication  for  Federal 
Assistance  (Standard  Fcrm  424)  ^r.  PVIS  51H1- 
1. 

The  signed  original  and  two  copies  of 
the  form  PHS  5161-1*  must  be  sent  by 
the  Single  State  Agency  to;  UlS.  3206 
Tower  Oaks  Boulevard,  Rockville,  MD 
20852.  Telephone  301-595-7388.  Contact: 
Ms.  Pat  Downey 

All  Wormafion  Provided  in  AppHcattofW 
Must  Be  Accurate  and  TrutWul  to  ttw  Best 
of  ttw  App4lcant'8  and  Sut>-AppllcarTt's 
Knowledge,  Under  Penalty  of  AJI  AppJlcabte 
Federal  Laws  and  Regulations 

Application  kits  containing  the 
necessary  forms  and  instructions  may 
be  obtained  from;  Capacity  Expansion 
Program,  Technical  Resources 
Incorporated.  3202  Tower  Oaks  Blvd.. 
Rockville.  Maryland  20852.  (301)  230- 
4792  or  (301)  230-4788. 

.Application  Structure  and  Content 

Each  sub-applicant  must  develop  and 
submit,  through  the  State  a  complete 
single  application  for  funding.  The 
application  should  consist  of,  in  this 
order:  a  Face  Sheet  (SF-424V  Abstract; 
Table  of  Contents:  Narrative;  and 
Appendices. 

Abstract 

The  Abstract  is  extremely  important 
to  the  sub-applicant  as  it  summarizes 
the  entire  concept  of  the  program  and  is 
the  only  section  of  the  Application 
which,  upon  grant  award,  becomes  a 
matter  of  public  record.  The  Abstract 
also;  (a)  Determines  the  initial  steps  in 
the  review  process:  and  (b)  becomes  the 
permanent  official  description  of  the 
project  in  the  Review  Summary 
Statement. 

The  Abstract  should  be  single-spaced, 
30-lines  or  less,  and  must  summarize,  in 
brief  form,  excerpts  from  each  of  the 
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narrative  components  of  the  application, 
including: 

(1|  Problem  identification 

(2)  The  target  population  and  sub- 
population  groups  that  will  be  served  b\ 
tr.is  project,  including  racial/ethnic 
group  and  gender  breakouts  and 
estimates  of  the  numbers  of  individuals 
served,  both  current  and  proposed: 

(3)  Substances  that  are  typically 
abused  by  the  target  population(s); 

(4)  The  components  (modalities)  of  the 
proposed  treatment  project:  and 

[5]  The  functional  relationship  of  the 
proposed  project  to  existing  program 
components  or  the  community  treatment 
infrastructure. 

Table  of  Contents 

immediateiy  following  the  abstract 
page,  a  table  of  contents  is  required 
which  identifies  the  beginning  pnge  of 
each  section  of  the  proposal.  The 
following  sections  must  be  included  in 
the  Table  of  Contents  (Sections  A.-G. 
constitute  the  Narrative  portion  of  the 
application: 

A.  Program  Background  and  Problem 
Statement 

B.  Needs  Assessment  and  Target  Population 

C.  Goals  and  Objectives 

D.  Approach/Method 

E.  Evaluation  Plan 

F.  Confidentiality  Requirements 

C.  Project  Staffing,  Management  and 

Organization 
H.  Budget.  Budget  Justification  and  Existing 

Resources 
!.  Check  List 
I-  Appendices 

Narrative 

The  narrative  is  the  core  of  the 
proposal.  It  must  be  well  organized  and 
self  explanatory.  All  narrative  pages 
must  be  single  spaced  with  typeface  no 
smaller  than  10  point.  Sections  A-E  are 
limited  to  33  pages  and  Sections  F-H  are 
limited  to  10  pages.  See  detailed 
instructions  below  for  preparing  these 
Narrative  Sections.  Sub-applicants  must 
provide  the  following  information  in  the 
sections  identified  below. 

(Note:  The  following  sections  A-G  replace 
the  general  instructions  for  completing  the 
program  narrative  of  the  application  Form 
PHS-5161-1.) 

A.  Program  Background  and  Problem 
Statement 

•  Present  Patient  Population  ' — sub- 
applicants  which  presently  serve 


'  As  the  same  ilems  are  required  for  Ihe  present 
patient  population  and  the  target  population,  sub- 
applicants  may  wish  to  present  this  information  in  a 
single  chart. 


substance  abusing  individuals  must 
describe  the  characteristics  of  the 
program's  existing  patient  population 
Using  the  most  recent  available  census 
or  total  annual  census  figures  (specify 
which  one  is  being  utilized),  sub- 
applicants  must  describe: 

(1)  Age,  bv  cohort  [e  g  10-13, 14-18. 
19-25): 

(2)  Racial/ethnic  characteristics  (by 
percentages): 

(3)  Gender  (in  percentages); 

(4)  Other  socio-demographic  and 
economic  characteristics  of  the  existing 
patient  population: 

(5)  The  substance  abuse  pattern,  by 
type  of  substancefs)  used  and  estimated 
frequency  of  use;  and 

(6)  Incidence  of  HIV  infection,  AIDS. 
sexually  transmitted  diseases,  mental 
illness,  and  other  morbidity  indicators, 
by  type. 

Present  Treatment  Program — sub- 
applicants  with  existing  programs  (e.g. 
non-rural  program.s  located  within 
SMSAs)  must  describe  their  present 
program  Lhardcteristics,  including: 
treatment  modahty(ies);  the  array  and 
frequency  of  services  available  on  site 
and  those  available  through  linkages  to 
other  community  services.  Static 
treatment  capacity  for  the  existing 
program,  or  the  maximum  number  of 
persons  that  can  be  treated  at  any  single 
point  in  time,  given  the  program's 
physical  charactenstics,  size,  staff 
composition,  and  financial  and  other 
resources,  should  be  clearly  identified. 
For  residential  programs,  e.g.  24-hour 
care  units,  the  static  capacity  is  roughly 
equal  to  the  number  of  beds  available. 
For  ambulatory  providers  (less  than  24- 
hour  care),  static  capacity  equals  the 
maximum  active  patient  caseload  at  any 
single  point  in  time,  e.g.,  if  an  outpatient 
program  has  set  a  policy  that  there  must 
be  one  coimselor  for  every  20  patients 
and  it  has  five  full-time  counselors,  then 
the  program  has  a  static  capacity  of  100. 

Rural  applicants  not  building  on  an 
existing  treatment  program  must 
concisely  describe  relevant  existing 
health  and  himian  service  programs, 
human  resources,  and  other 
infrastructure  components  available  in 
the  service  area  that  will  be  utilized  to 
support  the  proposed  project. 

•  Describe  the  socio-economic 
characteristics  of  the  community  in 
which  the  target  population  resides,  e.g.. 
income  levels,  unemployment, 
homelessness. 

B.  Needs  Assessment  and  Target 
Population 

For  the  geographic  service  area  (as 
defined  by  the  sub-applicant):  A  needs 
assessment  speciHc  to  the  service  area 
must  be  provided,  and  include: 


•  A  detailed  desrnp'ion  based  on 
availabif  sid'is':?  iU  fj-  demiological 
data  of  the  demographics, 
socioeconomic  and  racial/ethnic 
characteristics,  incidence  of  truancy  and 
drop-out  rates  (if  apphcable),  criminal 
activity: 

•  Extent  of  HIV/AIDS  and  substance 
abuse  in  the  target  community  (data  on 
the  incidence  of  HIV/ AIDS  may  be 
obtained  from  the  Centers  for  Disease 
Control): 

•  A  discussion  of  service/treatment 
gaps  and  other  problems,  such  as 
accessibiUty  of  primary  health  care  and 
addiction  treatment  services:  and 

•  Statistical  and  other  evidence  that 
the  proposed  services  are  needed  in  the 
community  and  are  not  currently  being 
provided. 

The  methodology  used  to  compile 
local  needs  assessment  data  must  be 
described  in  this  section  of  the 
application.  Objective  indicators  which 
may  be  of  value  to  developing  the  needs 
assessment  include  school  district  data 
for  truancy  and  drop-outs,  incidence  and 
prevalence  data  from  State  alcohol  and 
drug  abuse  agencies  or  State/local 
health  departments  (if  available).  Drug 
Abuse  Warning  Network  (DAWN)  data, 
other  hospital  emergency  room 
statistics.  Drug  Use  Forecasting  (DUF) 
data,  medical  examiners  findings,  and 
data  obtained  from  primary  care  clinics. 
TB  clinics,  and  STD  clinics. 

For  the  Target  Patient  Population  * 
which  is  to  be  the  focus  of  the  proposed 
expansion,  describe  the  characteristics 
of  the  proposed  patient  population  in 
terms  of: 

(1)  Age,  by  cohort: 

(2)  Racial/ethnic  characteristics  (by 
percentages); 

(3)  Gender  (in  percentages): 

(4)  Other  socio-demographic  and 
economic  characteristics  of  the  existing 
patient  population: 

(5)  The  substance  abuse  pattern,  by 
type  of  substance{s)  used  and  estimated 
frequency  of  use:  and 

(6)  Incidence  of  HIV  infections,  AIDS, 
sexually  transmitted  diseases,  mental 
illness,  and  other  morbidity  indicators, 
by  type. 

C.  Goals  and  Objectives 

Indentify  the  goals  and  specific 
treatment  expansion  objectives  for  the 
proposed  project  and  discuss  how  these 
goals  relate  to  those  in  the  grant 
announcement.  In  addition,  the  project's 
goals  and  objectives  should  be  directly 
related  to  the  needs  identified  in  section 
B. 


*  See  footnote  3. 
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D  Approach  'Method 

Demonstrate  familianty  wHh  and 
understanding  of  state-of-the-art 
practices  and  general  knowledge 
regardinfi  ser\'!ce  delivery'  appropriate  to 
the  tanjet  population  that  will  be  the 
focus  of  the  proposed  expansion  project. 
Include  a  brief  review  of  the  literature 
and  of  other  related  projects  or  studies. 

Discuss  ;n  detail  '.he  approaches/ 
methods  for  carrynng  out  the  goals  and 
obtectives  of  the  proposed  project.  At  a 
minimum,  these  approaches  and 
methods  must  clearly  be  Imied  to  the 
treatment  components  defined  in 
.Appendix  I.  "OTI  Comprehensive 
Treatment  Model".  The  sub-applicant 
must  describe  m  detail 

1.  The  Prosram  s  Mission  and 
treatment  phiioscphy.  ;n  summary  form. 
Provide  a  detaded  statement  of  the 
program  mission  and  treatment 
philosophy  m  Appendix  3  of  the 
apphcaticn. 

2.  Treatment  .Modaiines  and 
ELxpansion;  (a)  The  specific  treatment 
modalities  to  be  used,  (b)  specific 
program  organizational  units  where 
expansion  will  taJce  place:  and  (c)  how 
expansion,  together  with  existing 
treatment  service  components  m  the 
program  or  withm  the  surrounding 
communi'y.  wiU  result  in  comprehensive 
effective  treatment  service  delivery  for 
the  target  popuiation(s). 

3.  Culture  and  Gender  Sensitivity: 
Fiow  the  unique  needs  and  concerns  of 
raciai/ethnic  miinorty  individuals  will 
be  addressed  m  all  aspects  of  service 
delivery  giving  appropriate  attention  to 
such  factors  as  cul^araI  orientations  and 
belief/value  systems  relevant  to  the 
target  populationfs).  Likewise  describe 
procedures  for  gender-specific  patent 
identification,  involvement,  retention, 
and  follow-up. 

4  Facility /Staff /Equipment:  The 
physical  characteristics  of  the  facility 
where  treatment  capacity  expansion 
will  take  place,  the  specific  staff  (by 
position  description)  and  any  equipment 
which  may  be  required  to  implement  the 
expansion  project. 

E.  Evaluation  Plan  ' 

Applications  should  provide  a 
comprehensive  evaluation  plan  which, 
at  a  minimum,  covers  process 
evaluation.  The  plan  must  include  a 
descnption  and  detailed  justification  of 
any  requested  computer  equipment  and 
personnel  for  data  collection  and 
analysis  as  well  as  justification  for  the 
overall  methodology. 

The  plan  for  a  process  evaluation 
should  include  the  following 
components:  (1)  Evaluation  design;  (2) 
data  collection  methodology;  and  (3) 


data  analysis  methods.  The  evaluation 
design  must  be  consonant  with  and 
directly  address  the  stated  goals  and 
objectives  of  the  project  The  data 
collection  methodology  should  detail  the 
sources  of  docimientation  to  be  used 
and  a  justification  for  each. 

See  Appendix  II  for  examples  of 
common  process  evaluation  data 
collection  methodologies. 

Process  evaluation  measures  that 
focus  on  the  extent  to  which  problems  cr 
barriers  are  encountered  and  overcome 
in  the  effort  to  expand  capacity  should 
be  a  major  focus  of  the  program 
evaluation. 

cm  intends  to  conduct  a  separate 
treatment  outcome  evaluation  for  this 
program.  This  evaluation  effort  is  titled 
the  "National  Treatment  Improvement 
Evaluation  Study,"  or  NTIES  Use  of 
outcome  measures  and  instrumentation 
specific  to  NTIES  will  be  required  to 
some  or  all  grant  recipients  and  all  sub- 
recipients  will  receive  some  level  of 
direct  technical  evaluation  assistance 
through  NTIES.  The  outcome  measures 
that  will  be  utilized  by  NTTES  will  be 
developed  by  OTI  in  concert  with  the 
national  contractor,  and  a 
representative  sample  of  grantees  and 
sub-recipients.  States  and  sub-recipients 
will  be  required  to  work  closely  with  the 
NTIES  evaluator.  to  provide  data  and  to 
comply  with  appropriate  Rules  and 
Regulations,  (e.g..  42  CFR  part  2). 

on  estimates  that  25  percent  of  a  full- 
time  equivalent  staff  position  will  be 
required  on  behalf  of  an  individual  with 
program  evaluation  and/or  research 
experience  in  order  to  facilitate  program 
participation  in  NTIES.  This  level  of 
staff  effort  is  over  and  above  that 
required  for  the  conduct  of  program 
process  evaluation  (above).  Sub- 
applicants  should  structure  their 
requests  for  staff  salaries  and  staff 
composition  accordingly.  Nothing  in  this 
section  is  meant  to  preclude  interested 
applicants  from  proposing  to  conduct 
quasi-experimental  or  experimental 
program  evaluation  efforts  designed  to 
assess  program  efficacy/ treatment 
outcome.  However,  sub-applicants 
proposing  to  implement  their  own 
treatment  outcome  evaluations  will  be 
expected  to  coordinate  with  the  NTIES 
evaluator  and  will  be  required  to  modify 
their  evaluation  protocols  in  a  manner 
that  compliments,  and  does  not 
rephcate,  the  NTIES  study  design. 

F.  Confidentiality  Requirements 

Applicants  should  describe 
procedures  used  to  ensure 
confidentiality  and  protection  of 
patients  in  this  section.  Awardees  must 
agree  to  maintain  the  confidentiality  of 
Alcohol  and  drug  abuse  patient  data  in 


accordance  with  the  regulations 
governing.  "Confidentiality  of  alcohol 
and  Drug  Abuse  Patient  Records."  (42 
CFR  part  2). 

G  Project  Staffing.  Management  and 
Organization 

1.  Organizational  Structure 

Provide  a  narrative  description  and 
organizational  chart,  clearly  indicating 
the  sub-applicant's  entire  organizational 
structure  and  its  component  parts,  how 
the  proposed  expansion  relates  to 
various  program  components,  and  how 
it  fits  into  the  overall  structure  of  the 
organization.  Describe  lines  of  authority 
between  the  Project  Director  and  each 
related  project  unit/activity  within  the 
organization. 

The  responsibihties  and  composition 
of  Boards  of  Supervisors,  Directors, 
Trustees,  and/or  Advisors  should  be 
included,  where  applicable. 

Provide  a  description  of 
organizational  relationships  between 
the  sub-applicant  and  other  State/local 
level  health  and  human  services  and 
juvenile  corrections  agencies  as  these 
relate  to  proposed  services.  If  the  sub- 
applicant  agency  is  responsible  to  or 
receives  program  and/or  management 
direction  from  a  State,  regional,  or  other 
office  or  agency,  this  relationship  should 
be  clearly  described. 

If  a  multi-site  project  applies  or 
application  is  made  on  behalf  of  more 
than  one  program  within  the  same 
organization,  the  following  must  be 
provided:  (1)  Lines  of  authority,  clearly 
illustrated  in  an  organizational  chart:  (2] 
differentiation  of  objectives/expansion 
volume  between  each  site  and/or 
program:  (3)  evidence  of  coordination 
among  all  program  components;  (4) 
identification  of  facility  location;  and  (5) 
delineation  of  linkages  between 
components  of  the  project  with  other 
alcohol,  drug,  health,  mental  health, 
education,  and  public  service  agencies 
in  the  community.  Include  in  Appendix  4 
copies  of  letters  and/or  other 
documentation  of  specific  commitments 
of  support  and  participation  in  the 
proposed  project. 

2.  Organizational  Capability 

Provide  evidence  that  the  organization 
is  capable  of  implementing  the  proposed 
project.  Applicants  should  provide 
evidence  of  experience  in  similar  or 
relevant  activities,  expertise  in  service 
delivery  and  evaluation,  experience  in 
developing  and  effectively  using  inter- 
organizational  agreements,  and  other 
indications  of  capability  implicit  in  this 
RF.A.  To  the  extent  the  applicant  is 
licensed  and/or  accredited  to  render 
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addiction  treatment  services,  this  should 
be  clearly  stated  (e,g.  licensing  body, 
date  of  license,  services  licensed)  for 
both  rural  and  non-rural  applicants 

3.  Staffing  Pattern 

Highlight  staff  experience  and/or 
training  pertinent  to  the  proposed 
proi^ct.  List  each  position,  by  job  title, 
for  each  staff  position  in  each  project 
component  proposed. 

Job  descriptions  must  be  submitted  in 
.'\ppendix  5,  or  each  key  position,  e.g., 
management,  supervisors,  and  clinical 
personnel  at  each  site,  and  should 
include:  Job  title,  responsibilities, 
supervisory  relationships,  education. 
and  qualifications,  On'y  one  job 
description  is  needed  for  identical 
positions.  For  each  position,  indicate  the 
percentage  of  time  each  incumbent  will 
devote  to  the  project  and  indicate  v\'hich 
positions  require  new  hiring  Illustrate 
graphically  each  position  and  the 
activities  which  fall  under  its  purview. 
Provide  documentation  to  assure  that 
staff  assigned  to  the  project  will  be 
available  for  the  amount  of  time 
required 

include  in  Appendix  5  biographical 
sketches  for  all  key  management  who 
will  be  assigned  to  this  project, 
including  incu.mbents  if  known. 

The  narrative  must  include  a  brief 
description  of  procedures  for  staff 
recruitment,  selection  and  training,  and 
whether  any  particular  mix  of 
background,  skills,  gender,  and/or  race/ 
ethnicity  is  proposed.  Consideration 
must  be  given  to  the  use  of  multi- 
disciphnary  staff  and  staff  composition 
which  adequately  reflects  the  gender. 
race,  ethnic  and  cultural  charactenstics 
of  the  population{s)  being  served. 

4  Project  Management  Plan 

The  Management  Plan  must  include: 
A  descnption  of  the  individual  tasks  to 
be  performed:  a  task  sequencing  chart;  a 
performance  schedule  for  task 
completion;  description  of  sequential 
relationships  (e.g.,  after  staff  is  on 
board,  training/orientation  begins),  and; 
approximate  level  of  effort  required  per 
task  (in  man  hours  or  full-time 
equivalents].  Each  task  should  be 
related  to  the  project  goals  and 
objectives,  as  well  as  to  management 
and  staffing. 

H  B'jdget.  Budget  Justification,  and 
Existing  Resources 

L'sing  budget  summary  form  SF-424.'\, 
p,-ov  ide  budget  breakouts  and  sub-totals 
for  the  proposed  expansion.  Indicate,  at 
the  beginning  of  the  narrative  portion  of 
section  H,  the  increased  static  capacity 
that  will  be  created  if  the  project  is 
implemented  (see  Static  Capacity 


definition  provided  under  sec  t;on  .A 
Program  Background)  In  the  budget 
narrative,  provide  a  brief  line-item 
justification  for  every  entry  on  the  SF- 
424A.  It  is  very  important  that  the 
budget  summary  form  SF-424A  and  the 
budget  narrative  in  section  H  provide  a 
clear  picture  of  how  resources  will  be 
utilized  to  conduct  the  proposed  project. 

Provide  a  detailpH  c(?i^.p,'!'!son  of  pre- 
award  static  capa!  :';,  vs  ^vst -award 
static  capacity  for  (m,  .':  jirogram 
component  on  the  urganizational  chart 
in  Appendix  6  of  the  application. 

Describe  the  facilities,  equipment, 
financial  and  other  resources  presently 
available  to  carry  out  the  project. 
Include  concrete  plans  for  acquiring 
funding  after  Federal  seed  money  has 
expired. 

Other  financial  resources  available 
for  the  project  and/or  program  must  be 
described  in  Appendix  7  and  should  be 
labeled  "Other  Support".  Other  Support 
refers  to  all  current  or  pending  support 
related  to  the  provision  of  services  to 
the  target  population  described  in  the 
application.  The  descnption  of  other 
financial  support  should  be  identical  in 
form  and  narrative  to  the  description  of 
"new"  resource  requirements  for  the 
expansion  project. 

For  the  primary  organization  and  key 
organizations  that  are  collaborating  on 
the  proposed  project,  list  all  currently 
active  support  and  any  applications  or 
proposals  pending  review  or  funding 
that  relate  to  the  proposed  project  If 
none,  state  none. 

For  all  active  and  pending  support 
listed,  also  provide  the  following 
information: 

1.  Source  of  support;  include 
identifying  number  and  title. 

2.  Project  period  dates. 

3.  Annual  direct  costs  supported/ 
requested. 

4.  Brief  description  of  the  project. 

5.  Justification  of  the  nature  and 
extent  of  any  programmatic  and/or 
budgetary  overlaps  with  the  proposed 
project. 

Applicants  must  provide  full  and 
reliable  information  regarding  pending 
support  and  understand  that  serious 
consequences  may  result  if  failure  to 
provide  complete  and  accurate 
information  is  construed  as  misleading 
to  PHS,  The  authorized  representative  of 
the  applicant  organization,  upon  signing 
the  face  sheet,  certifies  that  the 
information  in  the  application  is 
accurate  and  complete. 

/  C.';e._  A  List  (See  SF  5161-1  for 
Required  Items) 

The  individual  responsible  for 
carrying  out  the  proposed  project  (the 

Proipct  Director  listed  on  the  face  page 


of  form  SF-424)  must  be  the  same 
individual  designated  on  page  18.  last 
item,  of  form  PHS-5161  (Check  List). 

/.  Appendices 

Appended  materials  should  be 
organized  and  labeled  as  follows  for 
each  separate  component  (where 
appropriate).  Appendices  which  are  not 
required  or  not  included  for  all  sub- 
applicants  should  be  labeled  "Not 
Applicable."  All  appendices  are  to  be 
continuously  paginated  with  the  main 
body  of  the  application  and  must 
include: 

1.  Eligibility  Documentation 

Document  1 — Single  State  Agency 
certification  of  inclusion  of  sub- 
applicant  proposals. 

Document  2 — State  Certification  of 
Prior  Experience  and /or  Licensure  for 
Non-rural  Sub-applicants. 

Document  3 — State  Certification  of 
Available  Resources  for  Rural  Sub- 
applicants. 

2.  Additional  Documents  (as 
appropriate) 

Document  4 — State  assurance  of  rapid 
obligation  of  funds  post-award. 

Document  5 — Letter  certifying 
consistency  with  State  alcohol  and  drug 
treatment  plans. 

Document  6 — State  certification  of  the 
availability  of  non-Federal  matching 
funds. 

Document  7 — State  Certification  that 
awards  will  not  be  utilized  to  supplant 
non-Federal  resources  already  budgeted 
for  the  proposed  project. 

3.  Agency  Mission  and  Treatment 
Philosophy 

4.  Collaborative  Agreements  and 
Support  Letters 

5.  Resumes  and  Job  Descriptions 

6.  Creation  of  New  Capacity  Detail 

7.  Other  Support 

Appendices  may  be  attached  for 
technical  or  specialized  materials  or 
letters  of  support,  but  should  not  be 
used  merely  to  extend  the  narrative.  The 
Appendices  must  be  clearly  numbered 
and  labelled,  must  not  exceed  50  pages, 
and  the  total  number  of  application 
pages,  including  the  Appendices,  must 
have  continuous  numbering. 

Review  Process 

Applicants  must  submit  complete 
applications.  Upon  receipt,  applications 
that  are  judged  to  be  incomplete,  non- 
responsive  to  this  announcement  or  non- 
conforming (e.g.  exceed  the  page  limit  or 
do  not  meet  the  Eligibility  Criteria)  may 
be  returned. 
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Applications  judged  to  be  responsive 
to  this  RFA  will  be  reviewed  for 
technical  merit  in  accord  with  PHS  and 
ADAMHA  policies  for  competitive 
review,  which  require  that  applications 
undergo  review  by  Initial  Review 
Groups  (IRGs)  composed  primarily  of 
non-Federal  experts  in  fields  relevant  to 
the  subject  of  this  announcement.  IRG 
ratings  accorded  each  application  will 
be  based  on  an  assessment  of  how  close 
the  application  comes  to  an  ideal 
standard  of  technical  merit,  and  not  how 
it  compares  with  other  applications. 
Applicants  and  sub-applicants  will  be 
notified  of  the  outcome  following 
completion  of  review  for  technical  merit. 

For  every  application,  each  member  of 
the  IRG  will  assign  a  separate  score  for 
each  of  the  five  review  criteria  listed 
below.  Scores  range  from  1  to  5.  with  1 
being  the  best  score.  Each  criterion 
score  will  then  be  adjusted  according  to 
the  relative  priority  weight  designated 
below.  Weighted  scores  will  then  be 
totalled  to  produce  each  IRG  member's 
total  scroe  of  the  application.  Finally,  all 
IRG  members'  total  scores  will  be 
averaged  to  produce  the  official  IRG 
priority  score  for  the  application. 

Re\i^"vv  Cnteria 

State  apphcants  will  be  reviewed  and 
evaluated  according  to  the  degree  of 
need  where  volume  of  demand  exceeds 
existing  capacity  statewide.  (5  points) 

The  five  criteria  that  will  be  used  in 
assessing  technical  merit  of  individual 
applications  submited  under  this 
announcement,  and  the  relative  weight 
assigned  to  each  criterion,  are  as 
follows: 

1.  Degree  of  Need  I 

•  Extent  to  which  volume  of  demand 
exceeds  existing  capacity  for  the  sub- 
applicant's  service  area  (as  documented 
via  State  assurance  and  in  the  Needs 
Assessment  and  Target  Population 
sections  of  sub-applicant  proposal 
narratives).  Such  assessment  will 
consider  the  need  of  this  service  area,  in 
general,  and  relative  to  other  service 
areas  in  the  State;  and 

•  Extent  to  which  the  current  and 
proposed  target  population(s)  meets  the 
definitions  of  high-risk  critical 
populations,  as  described  in  this 
announcement. 

2.  Relevance/Adequacy  of  Program 
Design  20% 

•  Appropriateness  of  sub-applicants 
proposed  goals  and  objectives  relative 
to  grant  program  goals  and  extent  to 
which  program  goals  are  appropriate, 
achievable  and  realistic; 

•  Relevance  and  senstitivity  of  the 
proposed  approach,  methods,  and 


staffing  patterns  (present  and  proposed) 
to  age,  gender,  and  ethnic/racial/ 
cultural  nature  of  the  target  population; 

•  Extent  to  which  the  interventions 
included  in  the  proposed  project, 
together  with  existing  resources,  is 
consistent  with  the  OTI  comprehensive 
model  treatment  approach;  and 

•  Evidence  of  coordination  with  and 
commitment  from  substance  abuse 
treatment,  juvenile  justice,  health, 
mental  health,  welfare,  community  and 
educational  service  providers. 

5.  Capability  and  Managewent  20% 

•  Evidence  of  organizational 
capability  and  adequate  facilities  and 
equipment; 

•  Logic  and  feasibility  of  the 
management  plan; 

•  Capability/experience  of  the 
proposed  project  cUrector.  consultants 
and  staff;  adequacy  of  the  staffing  plan; 
and 

•  Evidence  of  successful  previous 
experience  of  the  sub-applicant 
program,  as  well  as  evidence  of 
licensure  and/or  accreditation  (may  not 
be  applicable  to  rural  applicants);  for 
rural  applicants,  evidence  of  an 
infrastructure  on  which  to  build  a 
treatment  program. 


4.  Budget/ Resources 

•  Extent  and  quality  of  State  and/or 
sub-applicant  assurance  that  sufficient 
resources  will  be  available  to  support 
the  proposed  project(s); 

•  Cost  effectiveness  and 
reasonableness  of  overall  project  cost 
relative  to  planned  services;  and 

•  Reasonableness/appropriateness  of 
budget  breakouts  and  line  item 
justification  for  each  of  the  new 
treatment  capacity  components. 

5.  Program  Evaluation  10% 

•  Clarity/feasibility/appropriateness 
of  proposed  process  evaluation  design 
and  methodology;  and 

•  Extent  to  which  proposed  staff 
demonstrate  evaluation  expertise. 

Award  Criteria  and  Process 

Individual  projects  will  be  considered 
for  funding  primarily  on  the  basis  of 
overall  technical  merit  of  the  project  as 
determined  by  objective  (peer)  review 
procedures.  Other  criteria  utilized  to 
make  final  award  decisions  will  include: 

(1)  Extent  to  which  proposed 
project(s)  are  consistent  with  and 
supported  by  existing  Statewide 
Substance  Abuse  Prevention  and 
Treatment  Plans  and  related  needs 
assessment  data  supplied  by  the  State 

(2)  Extent  to  which  the  proposed 
project  will  receive  matching  funds  from 


Slate  or  sub-state  agencies  or  othfir  non- 
Federal  (private  or  public)  sources. 

(3)  Need,  relative  to  documented  need 
in  other  State  )unsdict;ons,  as  evidenced 
by  objective  indicators  of  incidence/ 
severity  such  as  CDC  AIDS  and  TD 
Incidence  data,  Drug  Abuse  Warning 
Network  (DAWN)  data,  and  Drug  use 
Forecasting  (DUF)  survey  results. 

(4)  Extent  of  State  assurance  that 
awards  will  not  be  utilized  to  supplant 
non-Federal  funds  already  budgeted  for 
the  project(s), 

(5)  Extent  of  State  assurance  that 
funds  will  be  rapidly  awarded  to  sub- 
recipients  following  the  date  of  a  grant 
award. 

(6)  F^xtent  to  which  p'-oposed  projects 
offer  to  provide  a  comprehensive  array 
of  interventions  for  high-risk,  critical 
populations. 

(7)  Availability  of  funds. 

Given  the  limited  volume  of  funding 
available,  it  is  very  highly  unlikely  that 
all  projects  approved  for  possible 
funding  by  the  IRG  will  receive  awards. 
If  selected  for  an  award,  a  State  will 
receive  a  Notice  of  Grant  Award 
specifying  which  projects  are  being 
funded,  and  the  State  will  be 
responsible  for  notifying  individual  sub- 
applicant  projects. 

Application  Receipt  and  Review 

Schedule 


Receipt  date 

Initial  review 

Earliest  start 
date 

Juty  1,  1992 

July- August 

September  30, 
1992. 

Applications  received  after  the  above 
receipt  date  will  not  be  reviewed  and 
will  be  returned  to  the  applicant, 

OTI  Contacts  for  Further  Information 

Prugram/RFA:  Justice  Berger  or  Nick 
Demos,  Special  Initiatives  Branch  (301) 
443-6533. 

Review  process:  Joan  Rittenhouse, 
Division  of  Review  (301)  443-«923. 

Grants  management:  Christine  Chen, 
Grants  Management  Branch  (301)  443- 
9665. 

Evaluation:  Charlene  Lewis,  Policy 
and  Planning  Office  (301)  443-5050, 

Correspondence  to  the  above 
individuals  should  be  addressed  to: 
Office  for  Treatment  Improvement. 
Rockwall  II.  10th  Floor.  5600  Fishers 
Lane,  RockviUe,  Maryland  20857. 
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Appendix  I— OTI  Comprehensive 
Treatment  Model 

I.  Program  Structure  and  Administration 

•  Joint  cooperation  among  substance 
abuse  agencies,  schools,  courts. 
probation,  health  and  mental  health 
providers,  job  training  programs,  and 
human  service  agencies. 

•  An  oversight  body  such  as  a  task 
force  or  advisor^'  comnuttee  to  assist 
with  developing  a  shared  vision,  shared 
resources,  expertise,  and  political 
support. 

•  Integration  of  corrections,  mental 
health,  pnmary  health,  and  substance 
abuse  treatment  agency  staffing, 
including  cross  training. 

•  Integration  of  proposed  substance 
abuse  treatment  services  into  total 
institutional  programming  or  community 
services  programming,  resulting  m  an 
integrated  continuum  of  care. 

•  Ongoing  program  evaluation  efforts. 

•  Staff  training,  especially  m  the  areas 
of:  Culturally  relevant  service  delivery; 
screening  and  treatment  for  addiction- 
related  disease  and  infection;  the 
etiology  (bio-psycho-social)  of  addiction 
and  addiction-related  disease  and 
dysfunction,  and;  screening,  assessment 
and  treatment  for  psychological  and 
psychiatric  disorders  among  individuals 
who  suffer  from  addiction. 

•  Employee  incentive  measures  and 
professional  development. 

II.  Clinical  Interventions  and  Other 
Services 

•  Intake  screening  and  assessment 
should  consist  of  a  m.edical 
examination,  wo^k  history,  substance 
abuse  history,  and  psycho-social 
evaluation  which  should  include:  A 
comprehensive  assessment  of  family 
functioning,  cultural/ethnic  factors,  peer 
influence,  deviant  behavior,  anti-social 
attitudes,  menial  and  emotional  distress, 
and  school  adjustment:  where 
warranted,  a  psychiatric  assessment 
should  be  provided. 

•  Same  day  intake  services  should  be 
afforded  whenever  possible.  Intake 
should  include:  Documented  case 
finding,  an  assessment  cf  patient 
eligibility  (and  subsequent  registration) 
for  Medicaid,  public  assistance,  and 
other  health  and  human  services 
benefits,  i.e.,  SSI.  AFDC  Medicare, 
Youth  Job  Corps, 

•  Medical  care  should  include:  On-site 
provision  of  preventive  and  prim.ary 
medical  care  (including  prenatal  cnre,  if 
appropriate):  medical  or  medically- 
supervised  detoxification  serMces, 
where  clinically  indicated:  provision  of, 
or  established  referral  linkages  for, 
acute  medical  care;  testing  and 
treatment  for  hepatitis,  retrovirus. 


tuberculosis.  liTV  and  f-TIV  disease 
syphilis,  gonorrhea,  and  oLher  sexually 
transmitted  diseases. 

•  Counseling  for  HIV positive/AIDS 
patients  must  be  provided,  and  include 
provision  of  or  referral  to  individual  pre- 
and  post-test  counseling  and  testing, 
together  with  individual  counseling  and 
support  group  forums  provided  by  staff 
who  have  been  properly  trained  to 
intervene  on  behalf  of  patients  who  are 
HIV  seropostuve.  whether  symptomatic 
or  asv'mptomiatic. 

•  Pt.armacotherapeutic  interventions 
should  be  provided  on  an  as-needed 
basis  and  should  include  provision  of  or 
cstabhshed  referral  linkages  for 
concomitant  assessment  and  monitoring 
by  qualified  medical  or  psychiatric  staff; 
ph.'irmacotherapeutic  inter\entions  are 
particularly  appropriate  for  the 
homeless  and  other  patient  groups  with 
a  relatively  high  incidence  of  mental 
health  dist'rders,  for  heroin-addicted 
individuals  who  require  replacement 
therapy,  and  for  HlV-seropositive 
individuals  who  require  prophylactic 
medication  such  as  aerosol  pentamidine 
or  AZT. 

•  Urine  testing  should  be  provided  on 
an  initial  and  random  (frequent  periodic) 
basis,  as  appropriate. 

•  Basic  substance  abuse  counseling 
and  psychological  counseling  should  be 
provided  by  practitioners  that  are 
licensed  or  certified  to  provide  these 
services,  and  should  include:  Individual 
counseling,  family  and  collateral 
counseling,  and;  peer/support  group 
forums  (including  AA.  NA.  CA  and 
PWA),  especially  for  HIV  positive 
patients  and  individuals  who  have  been 
exposed  to  rape  or  physical  or  sexual 
abuse. 

•  Health  education  and  prevention 
activities  should  include:  Relapse 
training  and  prevention;  HIV/AIDS 
education;  the  physiology  and 
transmission  of  sexually  transmitted 
diseases;  sex  education;  pregnancy 
prevention  and  contraception 
counseling;  and  nutritional  and  general 
health  education  provided  by  a  qualified 
technician. 

•  Life  skills  education  should  be 
afforded,  which  covers:  Practical  life 
skills  training;  parenting  skills  (where 
appropriate);  vocational  evaluation, 
counseling  and  training  should  be 
provided,  if  possible,  via  case  managed/ 
coordinated  linkages  to  appropriate 
training  programs  in  the  community,  e.g., 
mentor  program  with  local  businesses, 
youth  job  corps. 

•  Educational  training  and 
remediation  services  should  be 
provided,  including;  Testing  for  learning 
disabilities:  diagnostic  testing,  and  on- 
site  provision  of  or  case  managed 


linkages  to  local  education/CEO 
programs. 

•  Justice  System  liaison  should  be 
afforded,  where  appropriate,  and 
include:  Intervention  with  juvenile  or 
adult  justice  authorities,  TASC  (or 
related  case  management/tracking 
systems)  legal  aid,  and/or  Bureau  of 
Indian  Affairs. 

•  Other  Support  Services 

— Transportation  and  escort  services. 
— Child  care  either  at  the  treatment 

facility  or  in  the  local  community,  as 

appropriate. 
— Social  and  recreational  activities. 

preferably  in  concert  with  a  mentoring 

program. 

•  Ongoing  Intervention  and 
Treatment  ^ould  be  provided,  and 
include:  Sustained  and  frequent 
interaction  with  recovering  individuals 
who  have  graduated  from  the  intensive 
or  primarv  ;  r  ase  of  treatment  e.g. 
consistera  [uce-to-face  contact  between 
the  graduate  and  his/her  primary 
counselor  or  case  manager,  graduate 
participation  in  group  and  individual 
counseling  sessions,  social  and 
recreational  activities  geared  toward  the 
recovering  substance  abuser,  and 
graduate  involvement  in  a  peer  support 
group,  NA,  AA,  PWA  or  CA;  provision 
should  be  made  for  graduate  re- 
admission  to  more  intensive  forms  of 
therapy  in  cases  where  relapse  has 
occurred. 

Appendix  II  — Recommeoded  Process 
Evaluation  Measures 

1  lie  iuiiuwu;jj  are  examples  of 
process-related  evaluation  data  which 
are  typically  collected: 

•  Type  and  frequency  of  treatment 
services  provided  to  patients, 
distinguished  between  existing  services 
and  expansion; 

•  Number  of  individuals  entering 
treatment  during  the  project; 

•  Type  of  addiction  and/or  related 
health,  mental  health  or  other  problems 
for  which  patients  were  treated; 

•  Race,  age,  and  gender 
characteristics  of  the  target  population 
served; 

•  Innovative  approaches  used  for 
outreach,  assessment,  treatment, 
community  coordination,  and  aftercare; 

•  Employee  incentives  utilized; 

•  Extent  to  which  the  grant  project 
has  been  implemented  as  planned; 

•  Problems/barriers  encountered  and 
solutions  offered; 

•  How  the  grant  project  integrates 
with  the  larger  system  of  care  within  the 
community; 

•  Cost  per  patient  served;  and 
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•  Payor  source  for  patient  treatment 
(patient  fees,  private  insurance, 
donations.  Medicaid,  grant  funds,  etc.). 

The  following  are  examples  of  process 
evaluation  analyses  which  may  be 
conducted/addressed: 

•  Impact  of  the  innovative 
approaches  used  for  outreach, 
assessment,  treatment,  community 
coordination,  and  aftercare  on 
admission,  retention/drop-out  rates,  and 
outcome; 

•  Impact  of  the  employee  incentives 
utilized  on  staff  retention  and  outcome 
rates; 

•  Problems/barriers  encountered  in 
carrying  out  the  proposed  expansions 
and  the  solutions  offered; 

•  Changes  in  payor  source  for  patient 
treatment  (e.g.,  self-pay,  private 
insurance,  donations,  Medicaid,  state 
and  local  government,  etc.). 

The  reporting  requirements  contained 
in  this  announcement  are  covered  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511,  0MB  Approval  Number 
0937-0189. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is  93.950. 

Joseph  R.  Leone, 

Associate  Administrator  for  Management, 

Alcohol.  Drug  Abuse,  and  Mental  Health 

Administration. 

[FR  Doc.  92-9194  Filed  4-17-62;  8:45  em] 

BILUNG  CODE  4ieO-20-M 


Food  and  Drug  AdiTiinistration 
(Docket  No,  52E-0O831  ' 

Determination  o'  Regijlato'v  Re»>ev. 
Period  for  Purposes  o'  Patent 
Extension,  Penetrex  - 

agency:  Food  and  Drug  Administration. 

F-iHS 

action:  Notice. 

summary:  The  Food  and  Drug 
Aa,Ti..".s;ration  (FDA)  has  determined 
the  regulatory  review  period  for 
Penetrex*  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FD.A  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
;€";t.on3  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
room  1-23, 12420  Parklawn  Dr., 
Rockv:'.'.e  \fD  208.'" 
FO«  FURTHER  INFORMATION  CONTACT; 

Bnan  J.  Malkin,  Office  of  Health  Affairs 
HFY-20),  Food  and  Drug 


Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301^143-1382. 
SUPP'.EMENTABY  INFORMATION:  The  Drug 
Price  Cunipeiiiiuii  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  9&-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drug  product,  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatory  review  by     - 
FDA  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  imtil  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Penetrex*. 
Penetrex*  (enoxacin)  is  indicated  for  the 
treatment  of  adults  (older  than  18  years 
of  age)  with  sexually-transmitted 
diseases  and  Infections  of  the  urinary 
tract  caused  by  susceptible  strains  of 
microorganisms.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Penetrex*  (U.S.  Patent 
No.  4.359.578)  from  Dainippon 
Pharmaceutical  Co.,  Ltd.,  Osaka,  Japan, 
and  Laboratoire  Roger  Bellon,  Nevilly 
sur  Seine.  France,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration. 
FDA.  in  a  letter  dated  March  6, 1992. 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Penetrex* 
represented  the  first  commercial 
marketing  of  the  product.  Shortly 


thereafter,  the  Patent  and  Trademark 
Office  requested  that  FD.A  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Penetrex*  is  3,352  days.  Of  this  time, 
1.458  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  1,894  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective: 
October  27, 1982.  The  applicant  claims 
October  23, 1982,  as  the  date  the 
investigational  new  drug  application 
(IND)  became  effective.  However,  FDA 
records  indicate  that  the  IND  effective 
date  was  October  27, 1982.  which  was  30 
days  after  FDA  receipt  of  the  INfD. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act:  October  24.  1986,  The 
applicant  claims  October  20,  1986,  as  the 
date  the  new  drug  application  (NJDA)  for 
Penetrex*  (NBA  19-616)  was  filed. 
However,  FDA  records  indicate  that 
NDA  19-616  was  submitted  on  October 
24,  1988. 

3.  The  date  the  application  was 
approved:  December  31, 1991.  FDA  has 
verified  the  applicant's  claim  that  NDA 
19-616  was  approved  on  December  31. 
1991. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension. 
this  applicant  seeks  2  years  of  patent 
term  extension, 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  June  19.  1992,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore.  an> 
interested  person  may  petition  FD.A  on 
or  before  October  19.  1992.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
Part  1,  98th  Cong.,  2d  sess..  pp,  41-42. 
1984)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Com.ments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
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single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  Apnl  13.  1992. 
Stuart  L.  Nightingale, 

Associate  Comrmssionei  for  Heakh  Affairs. 
IFR  Doc.  92-8995  Filed  4-1--92.  845  am] 
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Advisory  Committee;  Notice  of 
Meeting 

agency:  Food  and  Drag  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  metting  of  a  public 
advisory  com.mittee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meetms  and  methods  by  which 
interested  persons  may  participate  in 
open  public  heanngs  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced; 

Circulatory  System  Devices  Panel  of 
the  Medical  Devices  Advisory 
Committee 

Date.  time,  and  place  May  11,  1992, 
S  30  a.m..  First  Floor  Auditorium.  Hubert 
H.  Humphrey  Bldg..  200  Independence 
Ave.  SVv'.,  Washington,  DC. 

Type  of  meeting  and  contact  person. 
Open  public  heanng,  8;30  a.m.  to  9;30 
a.m..  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion.  9;30  a.m.  to  4  p.m.;  closed 
presentation  of  data,  4  p.m.  to  4:30  p.m.; 
closed  committee  deliberations.  4:30 
p.m.  to  5  p.m.;  Wolf  Sapirstein,  Center 
for  Devices  and  Radiological  Health 
(nFZ-450j.  Food  and  Drug 
.•Administration,  1390  Piccard  Dr., 
Rcckvilie,  MD  208.50,  301-427-1205. 

Genera!  function  of  the  committee. 
The  committee  reviews  and  evaluates 
ddta  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda-Open  public  heanng. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  m 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  Apr;!  25.  19^2,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 


addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  tinie 
required  to  make  their  comments. 

Open  committee  di.<!cu.':sion.  The 
committee  will  discuss  premarket 
approval  applications  for  two  coronary 

interventional  devices. 

Closed  presentation  of  data.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
regarding  the  devices  listed  above.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c){4)). 

Closed  committee  deliberations.  The 
committee  will  disaiss  trade  secret  and/ 
or  confidential  commercial  information 
regarding  the  de\-ic.es  listed  above.  This 
portion  nf  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552bfc)(.?i). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions;  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above.The 
open  public  heanng  portion  of  each 
meeting  shall  be  at  least  1  hour  long 
unless  public  participation  does  not  last 
that  long.  It  IS  emphasized,  however. 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
heanng  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  heanngs  are  suhiect  to  FDA's 
guideline  (Subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  heanngs  before  public 
advisory  committees  under  21  CFR  part 
14  'Under  21  CFR  10.205.  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  dd\  isory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
ac  cordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  annount  i  li  at  the 


beginning  of  tru;  open  portion  of  a 
meeting 

Any  m'krc-stcd  p.«  •■s(ir;  v\ho  wishes  to 
be  assurni   ■(  the  right  to  make  an  oral 
present  i' I  I  at  the  open  pubhc  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  p»  rhon  . 't.  miing  the  hearing  who 
doesnif!   i;  .utvdnce  of  the  meeting 
request  nn  opportunity  to  speak  will  be 
allowed  tu  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  bst  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  from  the 
Freedom  of  Information  Office  (HFl-35). 
Food  and  Drug  Administration,  rm.  12A- 
16,  5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  at  a  cost  of  10  cents 
per  page.  The  transcript  may  be  viewed 
at  the  Dockets  Management  Branch 
(HF.A-305).  Food  and  Drug 
Admir  ^trh»i   '    m.  1-23, 12420 
Parklawn  Dr.,  Kockville.  MD  20857. 
approximately  15  working  days  after  the 
mfHtinv  l-^'tween  the  hours  of  9  a.m. 
ar .]  4  I  m  .  Noonday  through  Friday, 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  begirming  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  fFACA)  (5 
U.S.C.  App.  2. 10(d)).  permits  such 
closed  advisory  committee  meetings  in 
certain  circumstances.  Those  portions  of 
a  meeting  designated  as  closed, 
however,  shall  be  closed  for  the  shortest 
possible  time,  consistent  with  the  intent 
of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  Hnancial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
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certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  conwnercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
p-'.vacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
as  amended;  and.  notably  deliberative 
session  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
.  Committee  Act  (5  U.S.C.  App.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 
Dated:  April  14,  1992. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs 
(FR  Doc.  92-9063  Filed  +-17-92;  6:45  am] 
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Healtti  Care  Financing  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

ParlF.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  (49  FR  35247. 
dated  September  6, 1984)  is  amended  to 
include  the  following  delegations  of 


authority  from  the  Secretary  to  the 
Administrator.  HCFA.  The  delegations 
include  the  authority  to  conduct  various 
studies  and  demonstrations,  approve 
waivers  and  grants,  develop  proposals, 
and  implement  program  initiatives  under 
the  specified  sections  of  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  90).  Public  Law  101-508,  as  may 
hereafter  be  amended.  These 
delegations  do  not  include  the  authority 
to  make  reports  to  Congress.  The 
authority  to  make  reports  to  Congress  is 
reserved  for  the  Secretary. 

The  specific  amendments  to  Part  F. 
are  described  below; 

•  Section  F.30.,  Delegations  of 
Authority,  is  amended  by  adding  to 
paragraph  QQ  the  following  additional 
delegations  of  authority  under  OBRA  90. 

QQ.  The  additional  authorities  under 
the  Omnibus  Budget  Reconciliation  Act 
of  1990  (OBRA  90).  Public  Law  101-508 
include: 

2.  The  authority,  under  section 
4002(e)(2).  to  conduct  a  study  to  identify 
the  extent  to  which  variations  in  the 
adjusted  average  standardized  amounts 
(as  established  under  section  1886(d)(3) 
of  the  Social  Security  Act)  among 
hospitals  located  in  different 
geographical  areas  are  attributable  to 
differences  in  the  input  prices 
associated  with  the  non-wage  portion  of 
the  adjusted  average  standardized 
amounts. 

3.  The  authority,  under  section 
4008(1)(1).  to  review  rural  PPS  hospital 
requirements,  including  standards 
related  to  staffing  requirements,  to 
determine  which  requirements  could  be 
made  less  administratively  and 
economically  burdensome. 

4.  The  authority,  under  section  4111.  to 
conduct  a  study  of  the  effect  of  the 
release  of  Medicare  prepayment  medical 
review  screen  parameters  on  physician 
billings  for  the  services  to  which  the 
parameters  apply.  The  study  shall  be 
based  upon  the  release  of  the  screen 
parameters  at  a  minimum  of  six  carriers. 

5.  The  authority,  under  section  4113,  to 
conduct  a  study  of  the  effects  of 
permitting  the  aggregation  of  claims  that 
involve  common  issues  of  law  and  fact 
furnished  in  the  same  carrier  area  to  two 
or  more  individuals  by  two  or  more 
physicians  within  the  same  12-month 
period  for  purposes  of  appeals  provided 
for  under  section  1869{bO(2)  of  the  Social 
Security  Act.  The  study  shall  be 
conducted  in  at  least  four  carrier  areas. 

6.  The  authority,  under  section 
4115(a),  to  conduct  a  study  of  the 
regional  variations  in  impact  of 
Medicare  physician  payment  reform. 

7.  The  authority,  under  section 
4115(a)(4).  to  conduct  a  study  of  the 
appropriate  adjustments  or 


modifications  in  the  transition  to,  or 
manner  of  determining  payments  under, 
the  fee  schedule  established  under 
section  1848  of  the  Social  Security  Act, 
to  compensate  for  such  variations  and^ 
ensure  continued  access  to  physicians' 
services  for  Medicare  beneficiaries  in 
such  areas. 

8.  The  authority,  under  section 
4151(b)(2)(A),  to  develop  a  proposal  to 
replace  the  current  system  under  which 
payment  is  made  for  hospital  outpatient 
services  under  title  XVIII  of  the  Social 
Security  Act  with  a  system  under  which 
such  payments  would  be  made  on  the 
basis  of  prospectively  determined  rates. 

9.  The  authority,  under  section  4202,  to 
establish  and  carr>-  out  a  3-year 
demonstration  project  to  determine 
whether  the  services  of  a  home  dialysis 
staff  assistant  providing  services  to  a 
patient  during  hemodialysis  treatment  at 
the  patients'  home  may  be  covered 
under  the  Medicare  program  in  a  cost- 
effective  manner  that  ensures  patient 
safety. 

10.  The  authority,  under  section 
4204(f|(l),  to  conduct  a  study  of  the 
extent  to  which  health  maintenance 
organizations  with  contracts  under 
section  1876  of  the  Social  Security  Act 
(the  Act)  make  chiropractic  services 
available  to  enrollees  entitled  to 
benefits  under  title  XVIII  of  the  Act. 

11.  The  authority,  under  section 
4207(c)(1),  to  develop  a  proposal  to 
modify  or  replace  the  current  payment 
system  for  home  health  services  under 
title  XVIII  of  the  Social  Security  Act. 

12.  The  authority,  under  section 
4207(g),  to  resume  three  case 
management  demonstration  projects 
previously  approved  under  section  425 
of  the  Medicare  Catastrophic  Coverage 
Act  of  1988.  Limitations  of  Authority; 
The  authority  is  confined  to  the 
following  demonstrations; 

(1)  The  project  proposed  to  be 
conducted  by  Providence  Hospital  for 
case  management  of  the  elderiy  at  risk 
for  acute  hospitalization. 

(2)  The  project  proposed  to  be 
conducted  by  the  Iowa  Foundation  for 
Medical  Care  to  study  patients  with 
chronic  congestive  conditions  to  reduce 
repeated  hospitalization  of  such 
patients. 

(3)  The  project  to  be  conducted  by 
Kev  Care  Health  Resources,  Inc.,  to 
examine  the  effects  of  case  management 
on  2, ,500  high  cost  Medicare 
beneficiaries. 

13.  The  authonty.  under  section 
435«(d),  to  conduct  an  evaluation  of  the 
Medicare  select  policies  amendments 
defuned  m  section  4358  of  OBRA  90  as 
applied  in  the  selected  15  States. 
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14.  The  authority,  under  section 
4359(a),  to  establish  a  health  insurance 
advisory  service  program  to  assist 
Medicare  eligible  individuals  to  receive 
services  under  the  Medicare  and 
Medicaid  programs  and  the  other 
Medicare  supplemental  policies. 

15.  The  authority,  under  section 
4360(a),  to  make  grants  to  States  that 
have  an  approved  regulatory  program 
under  section  1882  of  the  Social  Security 
Act  and  have  submitted  applications 
meeting  the  requirements  of  section  4360 
of  OBRA  90  for  the  purpose  of  providing 
information,  counseling,  and  assistance 
regarding  the  procurement  of  health 
insurance  coverage  for  Medicare 
beneficiaries. 

16.  The  authority,  under  section 
4J50(c){2).  to  waive  some  or  all  of  the 
requirements  contained  in  section 
4360(b)(2)  of  OBRA  90  in  the  instances 
where  a  State's  existing  health 
insurance  information  counseling  and 
assistance  program  is  determined  to  be 
substantially  similar  to  the  program 
requirements  described  in  section 
4360(b)(2). 

17.  The  authority,  under  section 
4360(c)(2),  to  issue  a  grant  to  the  State 
for  the  purpose  of  increasing  the  number 
of  services  offered  by  the  State's 
program,  experimenting  with  new 
methods  of  outreach  in  conducting  the 
program,  or  expanding  the  program  to 
now  geographic  areas  of  the  State. 

18.  The  authority,  under  section 
4361(b),  to  conduct  demonstration 
projects  m  five  States  for  the  purpose  of 
establishing  statewide  toll-free 
telephone  numbers  for  providing 
information  on  Medicare  benefits 
supplemental  policies  available  m  the 
States  and  benefits  under  the  States' 
.Vledicaid  program. 

19.  The  authority,  under  section 
4401(c)(1)(A).  to  provide  through 
competitive  procurement,  by  no  later 
than  January  1,  1992,  for  the 
establishment  of  at  least  10  statewide 
demonstration  projects  to  evaluate  the 
efficiency  and  cost-effectiveness  of 
prospective  drug  utilization  review  (as  a 
rom.pcnent  of  on-line  real-time 
electronic  point-of-saies  ciaim.s 
management)  in  fulfilling  patient 
counseling  and  reducing  costs  for 
prescription  drugs. 

20.  The  authority,  under  section 
44011c)(2)lA).  to  conduct  a 
demonstration  project  to  evaluate  the 
impact  on  quality  of  care  and  cost- 
effectiveness  of  paying  pharmacists 
under  title  XIX  of  the  Social  Security 
Act.  whether  or  not  a  drug  is  dispensed 
for  drug  use  review  services.  Limitation 
of  Authority:  No  fewer  than  five 
demonstration  sites  m  different  States 
and  the  participation  of  a  significant 


number  of  pharmacists  shall  be 
provided. 

21.  The  authontv,  under  section 
4401(dl(3)(A),  to  study,  in  consultation 
w:th  the  Comptroller  General,  prior 
approval  procedures  utilized  by  State 
medical  assistance  programs  conducted 
under  title  XIX  of  the  Social  Security 
,'\ct,  including  the  appeals  provisions 
under  such  programs  and  the  effects  of 
such  procedures  on  beneficiary  and 
provider  access  to  medications  covered 
under  such  programs. 

22.  The  authority,  under  section 
4401(d)(41(A).  to  conduct  a  study  on  the 
adequacy  of  current  reimbursement 
rates  to  pharmacists  under  each  State 
medical  assistance  program  conducted 
under  title  XIX  of  the  Social  Security 
Act  and  the  extent  to  which 
reimbursement  rates  under  such 
programs  have  an  effect  on  beneficiary 
access  to  medication  covered  and 
pharmacy  services  under  such  programs. 

23.  The  authority,  under  section 
4401(d)(5),  to  conduct  a  study  of  the 
relationship  between  State  medical 
assistance  plans  and  Federal  and  State 
acquisition  and  reimbursement  policies 
for  vaccine  and  the  accessibility  of 
vaccinations  and  immunizations  to 
children  provided  under  title  XIX. 

24.  The  authority,  under  section 
4402(e)(2),  to  determine  that  State 
legislation  (other  than  legislation 
appropriating  funds)  is  required  in  order 
for  a  Medicaid  State  plan  to  meet  the 
requirements  imposed  by  section  4402(a) 
of  OBRA  90, 

25.  The  authority,  under  section 
4601(b)(2),  to  determine  that  State 
legislation  (other  than  legislation 
appropriating  funds)  is  required  in  order 
for  a  Medicaid  State  plan  to  meet  the 
requirements  imposed  by  section  4601  of 
OBRA  90. 

26.  The  authority,  under  section 
4604(d)(2),  to  determine  that  State 
legislation  (other  than  legislation 
appropnating  funds)  is  required  in  order 
for  a  Medicaid  State  plan  to  meet  the 
requirements  imposed  by  section  4604  of 
OBRA  90. 

27.  The  authority,  under  section 
4745(a)(1)(A),  to  enter  into  agreements 
with  three  and  no  more  than  four  States 
for  the  purpose  of  conducting 
demonstration  projects  to  study  the 
effect  on  access  to  health  care  and  the 
cost  of  health  care  if  the  categorical 
eligibility  requirement  for  Medicaid 
benefits  for  certain  low-income 
individuals  is  eliminated.  Limitations  of 
.Authority: 

P'irst.  At  least  one  and  no  more  than 
two  of  the  demonstration  projects  must 
be  conducted  on  a  substate  basis  as 
defined  in  section  4745(a)(1)(B)  of  OBRA 
90. 


Second,  Prior  to  entering  into  an 
agreement  with  a  State  certain 
determinations  must  be  made  as  defined 
in  section  4745(a)(2)(A)  of  OBRA  90. 

28.  The  authority,  under  section 
4745(a)(2)(B).  to  waive  provisions  of 
section  4745a(2)(A)(ii)  of  OBRA  90  in 
order  to  provide  that  at  least  one  and  no 
more  than  two  projects  be  conducted  on 
a  substate  basis. 

29.  The  authority,  under  section 
4745(a)(5),  to  waive  the  requirements  of 
Title  XIX  of  the  Social  Security  Act  (the 
Act)  (except  section  1930(m))  as  may  be 
required  to  provide  additional  coverage 
of  individuals  within  projects  under 
section  4745  of  OBRA  90.  Limitation  of 
Authority:  Except  with  respect  to  those 
projects  described  in  section 
4745(a)(1)(B)  of  OBRA  90,  waivers  may 
not  be  made  under  section  4745(a)(1)(A). 
the  state wideness  requirement  of 
section  1902(a)(1)  of  the  Act.  or  the 
Federal  medical  assistance  in  section 
1905(b). 

30.  The  authority,  under  section 
4745(b)(2)(B),  to  give  a  State  approval  to 
limit  or  otherwise  deny  eligibility  for 
medical  assistance  under  demonstration 
projects  to  study  the  effect  of  allowing 
States  to  extend  Medicaid  coverage  to 
certain  low-income  families  not 
otherwise  qualified  to  receive  Medicaid 
benefits  and  to  limit  coverage  of  items 
and  services  under  the  same  projects, 
other  than  early  and  periodic  screening, 
diagnostic,  and  treatment  services  for 
children  under  18  years  of  age. 

31.  The  authority,  under  section 
4745(d).  to  terminate  a  project  that 
studies  the  effect  of  allowing  States  to 
extend  Medicaid  coverage  to  certain 
low-income  families  not  otherwise 
qualified  to  receive  Medicaid  benefits  if 
it  is  determined  that  the  project  is  not  in 
substantial  compliance  with  the 
requirements  of  section  4745  of  OBRA 
90. 

32.  The  authority,  under  section  4747, 
to  provide  for  two  demonstration 
projects  to  be  administered  by  States 
under  title  XIX  of  the  Social  Security 
Act  (the  Act),  including  waiver  of  such 
requirements  of  the  Act  to  carry  out  the 
purposes  of  the  projects.  Such 
demonstration  projects  shall  provide 
coverage  for  the  services  described  in 
section  4747(c)  of  OBRA  90  to 
individuals  whose  income  and  resources 
do  not  exceed  the  maximum  allowable 
amount  for  eligibility  for  any  individual 
in  any  category  of  disability  under  the 
State  plans  under  section  1902  of  the 
Act,  and  who  have  tested  positive  for 
the  presence  of  HIV  virus  (without 
regprd  to  the  presence  of  any  symptoms 
of  AIDS  or  opportunistic  diseases 
related  to  AIDS). 
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33.  The  aulbontj-,  under  section 
4"4"fe).  to  waive  requirements  of  the 
Social  Swniiitj'  as  are  necessary  to 
conduct  demonstrations  mandated  in 
this  St'C'K-  4-4-  ;f  OBR.'V  90. 

34.  Tnr  .I,,*"'  ^-:-v.  under  section 
4'55(bK3).  to  conduct  an  analysis  of  (1) 
the  procedures  for  which  programs  for 
ambabtory  surgery,  pre-admission 
testing,  and  same-day  sarger>'  are 
appropriate  for  patients  who  are 
covered  under  the  State  Medicaid  plan 
and  (2)  the  effects  of  such  programs  on 
access  of  such  patients  to  necessary 
care,  qoalitj'  of  care,  and  costs  of  care. 

35.  The  authority .  under  section 
4801(a)(lJ,  to  make  a  determination  that 
the  State  has  satisfactorily 
demonstrated  that  it  has  made  a  good 
faith  effort  to  meet  the  requirements  of 
sections  1919{e)(l){A)  and  (f)(2j(A)  of 
the  Social  Security  Act 

36.  The  authority,  under  section 
4801(bKl).  to  make  a  determination  that 
the  State  has  satisfactorily 
demonstrated  that  it  has  made  a  good 
faith  effort  to  meet  the  requirements  of 
sections  1919{eM7){A)  and  (f)(8)(A)  of 
the  Social  Security  Act. 

37.  The  authority,  under  section 
4801tc).  to  make  a  determination  that 
the  State  has  satisfactorily 
denwnstrated  that  it  has  made  a  good 
fdith  effort  to  meet  the  requirements  of 
section  1919(h)(2)  of  the  Social  Security 
Act. 

38.  The  authority,  under  section 
4801(eK17KB),  to  conduct  a  study  on  the 
appropriateness  of  establishing 
minimum  care-giver  to  resident  ratios 
and  minimum  supervisor  to  care-giver 
ratios  for  Medicare  skilled  nursing 
facilities  and  Medicaid  nursing  facilities 
receiving  payments  under  a  State  plan 
under  title  MX  of  the  Social  Security 
Act 

Da'ec   -Xr-'  10, 1992.  ' 

Louis  V\     Si;':-  i'l 

Sscretary.  Department  of  Health  and  Human 

Sen-ices. 

[FR  Doc  92-9012  Filed  4-17-92;  8:45  am) 

BILUMQ  COOE  411»-01-« 


Pregraduate  Scholarship  Grant  Programs 
for  FY  1992  awards.  These  programs  are 
authorized  by  section  102  of  Public  Law 
94-437  as  amended  by  Public  Law  100- 
713.  The  Health  Professions  Scholarship 
Grant  Program,  authorized  by  section 
104  of  Public  Law  94-437.  as  amended 
by  Pubhc  Law  100-713,  has  $7,789,000 
available  for  FY  1992  awards. 
Scholarships  wfll  be  awarded  utilizing 
the  Notice  of  Grant  Award,  form  PHS- 
5152-1  (Rev.  l/8S). 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  activity  for  setting  priority 
areas.  This  program  announcement  is 
related  to  the  priority  area  of  Education 
and  Community-Based  Programs. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report; 
Stock  No.  017-001-00474-0)  or  Healthy 
People  2000  (Summary  Report;  Stock  No. 
017-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325  (Telephone 
202-783-3238). 

date:  The  apphcation  deadline  is  May 
20, 1992.  Apphcations  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  by  the  appropriate 
Scholarship  Coordinator  on  the  deadline 
date  or  postmadked  on  or  before  the 
deadline  date.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated.receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Applications  received  after  the 
announced  closing  date  will  be  returned 
to  the  applicant  and  will  not  be 
considered  for  funding. 
ADDRESSES:  Apphcation  packets  may  be 
obtained  by  calling  or  writing  to  tfie 
addresses  listed  below.  The  application 
form  number  is  IHS  858. 


IHS  area  office 

and  sttrtes/ 
kxality  served 


Schotarsh^  coordinator/address 


Indian  Kealtti  Service 

Avaitabiiity  of  Funds  tor  Meaitr 
Protessions  Propaf«tory.  Pregraduate 
and  IruJian  Health  Professions 
SchoJarship  Grant  Programs 

A<i6NCV:  In  i',-!-'.  Health  Service  (IHS), 

ACmofi:  Notice 

summary:  Th?  Indian  Heahh  Service 
announces  ttie  anticipated  availability 
cf  SJ. 063.000  to  fund  scnoiarships  for  the 
Health  Profession;  F^'cDarator^  ar.d 


IHS  area  o«ice 

and  states/ 

Scholarstiip  coordinatof/aocress 

locaWy  swved 

Aberdeen  Area 

IHS: 

Iowa. 

Mr..DaNM  Azure,  Sc«v>f8r3hw  Go- 

hMyaskA. 

iMdlnator,  IHS  Mberoear  Area. 

Hartn 

'Federal    'BuMlne,     'is     4m 

Dakota. 

Aweiwe.    8E..  *t5er»eofi^    5D 

South 

57401   Tei©  6C5-?2«--'5S.-3 

OakoML 

Alaska  Area 

Native  Heami 

StffKX 

Alasica „ 

M6     Air    H-eszea'     ScnoiarWup 

-G<-i'v^i^.:-ai.->f    tus  Aiasxa  Ai«a. 

, 

2*>'    •..„).?-"«.«<■■    Sr-e<>L    Anchoc- 

a^.  A-dSxa  djaO; ,  Teie,  907- 

257-1408. 

AJbuquerque 
Area  IHS: 
Colorado.  New 
Mexico 


Bemtdji  Area 
IHS: 
IHinow, 

Irxliana. 

Miciwgtft, 

Minnesota. 

WisGonsin. 
Billir>gs  Area  IHS: 
Montana, 

Wyomtog 


California  Area 

IMS: 
California. 

Hawaii 


Nastiviite  Area 
IHS: 

Alabama, 
Arkansas 
CorwiecticuL 


Rohda, 
Geocgia. 

KentucJcy. 
Louisiana. 

M.iSiacnu 
sets, 

MiSS:SSJDO 

Ostnci  0* 
Coiumcxa, 
New 

Ha."Tpsfiife, 
New  Jersey. 
New  York, 
North 
Carolma. 
Ohio, 

Pennsylva- 
nia, Rhode 
Island. 
South 
Carelina. 
Tennessee, 
Vennont, 
Virginia. 
(Meet 
Virginia. 
Navajo  Area  )hS. 
Anzona.  New 
Mexico. 
Utah. 

Ola^v:-ma  Ctty 
Arsa  IMS 
Kansas, 
Missouri. 

C'l'ta'TOma 


Ws    Ai^"»  Aaseta.  Scholarship 

Goor'1in3*i-K  ihS  Albuouenjue 
Area,  SC?  VA.fqu"»i€  NW  , 
Sotte  150i\  Alt>iiQLi*-gu€  MN 
B7502.  TfHe   5C''-"-«^'527 


Ms  Shiriffy  LiHemo  Scholarship 
Coordmato'.  IhS  Bemidji  Area, 
203  Feoeral  BoMding.  Befmdii. 
MN     56601.    Tele     218-75*- 

Mr.  Sa^dv  Macdoiald,  Scholar- 
ship Co-j'-ir-sic  IHS  BMings 
Area.  P.O  Bo»  2M3,  Billings. 
MT  59i03-«6r'  Tele  "toe- 
657-690S 


Mr.  John  Kmnison.  Schofarstwp 
Coor*nator  IHS  CaJHomia 
A-ea.  '626  Bm  Street— Suite 
200,  Sacfamento  CA  95825- 
1097.  Tete:  916-97&-4202 


Mr  Eijwi^  Mc-^itnvt:  Scno-af- 
sJnp  C  ..lorlinalo'  IHS  Na.sh- 
»iH^  ft.-f,a.  33 'C  Penmeter  Hill 
r>,ve  Nas?>v»fJ„  TN  37?11, 
Tete  6 '.5-78: -5522. 


Mr.  Virpa  L  Davis,  Sc^onrsh^ 
Coordinator,  IHS  Nava)0  A.-ea, 
PO  Box  G  Wmdow  Rod"  AZ 
665*5,  Tete  602-«'i -58?', 


Mr  Jim  kigraTi,  Schoiarsnic  Co- 
ortSnatof  IMS  Oklahoma  City 
Area.  215  Oean  A  McGee 
Street   KrtV..   OWahonia   City 

,       OX    73102-3477,    Tele     405- 

I       231-4448 
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IMS  area  office 

and  states/ 

kjcality  served 


P^loenl»  Area 
IMS 
Anzona. 

Nevada, 

Utah. 


Pcxtiand  Area 
IHS 

Idaho,  Oregon. 
Washington. 


Tucson  Area 
IMS 

A'!ior,a  Tpias 


Scholarship  coordir,atof-' address 


Ms  Rosh  Foley.  Scholarship  Co- 
ordinator. IHS  Phoenix  Area 
3738  N.  16th  Street— su'te  A. 
Phoenix,  AZ  85016-2066. 
Tele:  602-261-2068 


Ms  Danene  Marceiiay,  Scholar 
Ship  Coordinator  ihS  Portiarx) 
Area,  1220  SW  3d  Street,  RN 
3 '5.  PcKlland.  OR  97204- 
2892.  Teie  503-326-2019. 


Ms  Eileen  P'eston  Scholarship 
Coordinator.  !HS  '^ucson  Area. 
7900  Sj  Stock  Road, 
Tucson.  AZ  85746.  Tele  602- 
629-5014. 


FOR  FURTHER  INFORMATION  CONTACT: 

Please  address  application  inquiries  to 
the  appropriate  Indian  Health  Service 
.^rea  Scholarship  Coordinator.  Other 
programmatic  inquiries  may  be 
addressed  to  Mr.  Wesley  J.  Picciotti, 
Chief,  Scholarship  Branch,  Indian 
Health  Service,  Twinbrook  Metro  Plaza, 
suite  100,  12300  Twinbrook  Parkway. 
Rockville,  Maryland  20852;  Telephone 
301-443-6197,  (This  is  not  a  toll-free 
number)  For  grants  information,  contact 
M.  Kay  Carpentier.  Grants  Management 
Officer,  Grants  Management  Branch, 
Division  of  Acquisition  and  Grants 
Operations,  Indian  Health  Service,  room 
605,  12300  Twinbrook  Parkway. 
Rockville,  MD  20852;  Telephone  301- 
443-5204.  (This  is  not  a  toll-free 
number  )  i 

SUPPLEMENTARY  INFORMATION:  The 

Health  Professions  Preparatory  and 
Pregraduate  Scholarship  Grant  Programs 
are  authorized  by  section  102  of  the 
Indian  Health  Care  Improvement  Act, 
Public  Law  94-437  as  amended  by  Public 
Law  96-537,  Indian  Health  Care  ' 
Amendments  of  1980,  and  Public  Law 
100-713,  Indian  Health  Care 
Amendments  of  1988. 

The  Indian  Health  Scholarship  Grant 
Program,  formerly  authorized  by  section 
3381  of  the  Public  Health  Service  Act  (42 
U  S.C.  254r),  is  now  authorized  by 
section  102  and  section  104  of  the  Indian 
Health  Care  Amendments  of  1988, 
Public  Law  100-713. 

A.  General  Program  Purpose 

These  grant  programs  are  intended  to 
encourage  American  Indians  and 
Alaska  Natives  to  enter  the  health 
professions  and  to  assure  the 
availability  of  Indian  health 
professionals  to  serve  Indians. 


B.  Eligibility  Requirements 

1.  The  Health  Professions  Preparatory 
Scholarship  awards  are  made  to 
individuals  of  American  Indian  or 
Native  Alaskan  descent,  who  have 
successfully  completed  high  school 
education  or  high  school  equivalency 
and  who  have  been  accepted  for 
enrollment  in  a  compensatory,  pre- 
professional  general  education  course  or 
cumculum.  Support  is  limited  to  2  years. 

2.  The  Health  Professions  Pregraduate 
Scholarship  awards  are  made  to 
individuals  of  American  Indian  or 
Native  Alaskan  descent,  who  have 
successfully  completed  high  school 
education  or  high  school  equivalency, 
and  have  been  accepted  for  enrollment 
or  are  enrolled  in  an  accredited 
pregraduate  program  leading  to  a 
baccalaureate  degree  in  pre-medicine  or 
pre-dentistry.  Support  is  limited  to  4 
years. 

3.  The  Health  Professions  Scholarship 
awards  are  made  to  individuals  of 
American  Indian  or  Native  Alaskan 
descent  enrolled  m  health  professions 
and  allied  health  professions  programs. 
Support  is  limited  to  2  years. 

Awards  for  the  Indian  Health 
Professions  Scholarship  Grant  Program 
will  be  made  in  accord  with  42  CFR 
36.330.  except  that  pursuant  to  section 
104  of  the  Indian  Health  Care 
Amendments  of  1988,  I^iblic  Law  100- 
713.  only  Indian  applicants  shall  receive 
awards  and  the  following  service 
obligation  provided  m  section  338G(b)(2) 
of  the  Public  Health  Ser\ice  Act  shall  be 
met: 

(1)  In  Indian  lieaith  Service; 

(2)  In  a  program  conducted  under  a 
contract  entered  into  under  the 
Indian  Self-Determination  Act; 

(3)  In  a  program,  assisted  under  title  V 
of  the  Indian  Health  Care 
Improvement  Act  (Pub.L.  94-437) 
and  its  amendments;  and 

(4)  In  private  practice  of  his  or  her 
profession,  if  the  practice  (a)  is 
situated  in  a  health  manpower 
shortage  area,  designated  under 
section  332  of  the  Public  Health 
Service  Act  and  (b)  addresses  the 
health  care  needs  of  a  substantial 
number  of  Indians  as  determined  by 
the  Secretary  in  accordance  with 
guidelines  of  the  Service. 

Ail  applicants  for  the  Indian  Health 
Scholarship  Grant  Program  are 
reminded  that  recipients  of  this 
scholarship  incur  a  service  obligation. 
Moreover,  this  obligation  is  served  at  a 
facility  determined  by  the  Director,  IHS, 
v^th  the  understanding  that  \HS  primary 
responsibility  is  to  fill  vacancies  within 
IHS  and  Public  Law  93-638  Tribal 
Contractors  (Tnbal-6.38!,  and  in 


particular,  IHS  and  Tribal-638  priority 
sites.  Only  after  IHS  and  Tribal-e38 
vacancies  are  filled  will  consideration 
be  given  other  available  options. 

C,  Fund  .-X^  ailahihfy 

Awards  will  be  made  in  accord  with 
regulations  at  42  CFR  part  36.320, 
incorporated  in  the  application 
materials,  for  Health  Professions 
Preparatory  Scholarship  Grant  Program 
for  Indians  and  42  CFR  part  36.370, 
incorporated  in  the  application 
materials,  for  Health  Professions 
Pregraduate  Scholarship  Grant  Program 
for  Indians.  Approximately  222  awards. 
80  of  which  are  continuing,  will  be  made 
under  the  Health  Professions 
Preparatory  and  Pregraduate 
Scholarship  Grant  Programs  for  Indians. 
The  awards  are  for  10  months  in 
duration  and  the  average  award  is  for 
approximately  $13,500,  Approximately 
$1,080,000  is  available  for  continuation 
awards.  Approximately  $1,983,000  is 
available  for  new  awards. 

Approximately  446  awards.  300  of 
which  are  continuing,  will  be  made 
under  the  Health  Professions 
Scholarship  Grant  Program  for  Indians. 
The  awards  are  for  12  months  in 
duration  and  the  average  award  is  for 
approximately  $17,000.  Approximately 
$5,100,000  is  available  for  continuation 
awards,  and  $2,689,000  is  available  for 
new  awards, 

D  Criteria  for  Evaluation 

Applications  wm  be  evaluated  against 
the  following  criteria: 

1.  Needs  of  the  IHS 

Applicants  are  considered  for 
scholarship  awards  based  on  their 
desired  career  goals  and  how  these 
goals  relate  to  current  Indian  health 
manpower  needs.  Applications  for  each 
health  career  category  are  reviewed  and 
ranked  separately. 

2.  Academic  Performance 

Applicants  are  rated  according  to 
their  academic  performance  as 
evidenced  by  transcripts  and  faculty 
evaluations.  In  cases  where  a  particular 
applicant's  school  has  a  policy  not  to 
rank  students  academically,  faculty 
members  are  asked  to  provide  a 
personal  judgement  of  the  applicant's 
achievement.  Health  Profession 
applicants  with  a  cumulative  GPA 
below  2.0  are  not  eligible  to  apply. 

3.  Faculty/Employer  Recommendations 

Applicants  are  rated  according  to 
evaluations  by  faculty  members  and 
current  and/or  former  employers 
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regarding  the  applicant  s  potential  in  the 
chosen  health  related  profession. 

■4  Stated  ReoBons  for  Asking  for  the 
Scholarship  and  Stated  Career  Goals 

Applicants  must  provide  a  brief 
written  explanation  of  reasons  for 
a-sking  For  the  scholarship  and  of  career 
goals.  The  applicant's  narrative  will  be 
judged  on  how  well  it  is  written  and 
content. 

5  Applicants  Who  Are  Closest  to 
Graduation  or  Completion  Are  Awarded 

First 

For  exarr.pie  senior  and  junior 
appticanrs  unOer  the  Health  Professions 
PregracJuate  Scholarship  receive  funding 

before  fresiner  and  sophomores. 

E.  Priorit\  Categones 

Regulation  at  42  CFR  36.304  provide 
that  the  IHS  shall,  from  time  to  tinifi. 
publ;sh  a  List  of  health  professions 
e  .gibie  for  consideration  for  the  award 
of  Heaith  Professions  Preparatory  and 
Prcgraduate  Scholarships  and  Health 
Professions  Scholarships.  Section 
104(b)(1)  of  the  Indian  Health  Care 
Amendment  of  1988,  Public  Law  100- 
713,  authorizes  the  determination  of 
specific  health  professions  for  which 
Indian  Health  Scholarships  wfD  be 
awarded.  The  lists  of  priority  health 
professions  that  follow,  by  scholarship 
progTam.  are  based  upon  the  needs  of 
the  IHS  as  well  as  upon  the  needs  of  the 
American  Indians  and  Alaska  Natives 
for  additional  service  by  specific  heahh 
profession. 

7.  Health  Professions  Preparatory 
Scholarship  Grant  Program  for  Indians 

(Below  is  the  list  of  disciplines  to  be 
supported  and  priority  is  based  on 
academic  level:  Sophomore,  Freshman). 

A.  Pre- Accounting. 

B.  Pre-Engineering. 

C.  Pre-Medical  Technology. 

D.  Pre-Nursing. 

E.  Pre-Pharmacy. 

F.  Pre-Physical  Therapy. 

G.  Pre-Sanitation. 

2.  Health  Professions  Pregraduate 
Scholarship  Grant  Program 

(Below  is  the  1<  )t  of  disciplines  to  be 
supported  and  priority  is  based  oa 
academic  level:  Senior,  Junior, 
Sophomore.  Freshman). 

A.  Pre-Dentistry. 

B.  Pre-Medicine. 

3.  Indian  Health  Professions 
Scholarship  Grant  Program  (Below 
is  a  list  of  disciplines  to  be 
supported  and  priority  is  based  on 
academic  level,  unless  specified: 
Graduate.  Senior,  junior. 
Sophomore.  Freshman) 


A.  Chemical  Dependeacy  (ounseh-.g 
Masters  level  only. 

B.  Substance  Abuse  Services:  Masters 
of  Science  In  Management  (MSMi 

C.  Clinical  Psychology:  PH.D.  only. 

D.  Counseling  Psychology:  PHD.  only 

E.  Computer  Science:  B.S. 

F.  Dental  Hygiene;  Associate  and  B.S 

G.  Dentistry. 

H.  Dietician:  BS. 

I.  Engineering:  B.S.  Civil, 

Environmental  and  Mechanical. 
].  Health  Education;  Masters  level 

only. 
K.  Health  Records:  A.R.T.  and  FLR.T. 
L  Medical  Technology:  B.S. 
M.  Medical  Social  Work:  Masters 

level  only. 
N.  Medicine:  Allopathic  and 

Osteopathic. 
O.  Nurse  Practitioner:  R.Nj\..  CNM 

and  F.N.P. 
P.  Nursing:  A.D.N..  B.S.N,  and  M.S,N. 
{Priority  consideration  will  be  giver. 
to  Registered  Nurses  employed  by 
the  Indian  Health  Service;  in  a 
program  assisted  under  a  contract 
entered  into  under  the  Indian  Self 
Determination  Act  or  in  a  prograr: 
assisted  under  a  oontract  entered 
into  under  the  Indian  Self- 
Determination  Act;  or  in  a  program 
assisted  under  title  V  of  the  Indian 
Health  Care  improvement  Act.) 
Q.  Optometry. 
R.  Pharmacy:  B.S. 
S.  Physician  Assistant  B.S. 
T.  Physical  Therapy. 
U.  Pubhc  Health:  M.PH.  only 
(Applicants  must  be  enrolled  or 
accepted  in  a  school  of  public 
health  and  must  have  2  years  of 
health  dehvery  experience.) 
V.  Pubhc  Healdi  Nutrition:  Masters 

level  only. 
W.  Radiologic  Technology. 
X.  Sanitarian:  B.S.  Environmental 
Health,  Environmental  Science  and 
Occupational  Safety  and  Health. 
Y.  Sonography. 
Z.  Accounting:  B5. 
AA.  Para-Optometric. 
Interested  individuals  are  reminded 
that  the  hst  of  eligible  health  and  alHed 
heahh  professions  is  initially  effective 
for  the  applicants  for  the  1992-1993 
academic  year.  These  priorities  will 
remain  in  effect  until  superseded. 
Apphcants  for  health  and  allied  health 
professions  not  on  the  above  priority  Kst 
are  eligible  to  apply  but  will  only  be 
considered  pending  the  availability  of 
funds  and  dependent  upon  the 
availabihty  of  qualified  applicants  inihe 
priority  areas. 

The  Health  Professions  Preparatory 
Scholarship  Grant  Program  is  listed  as 
No.  93.123  in  the  OMB  Catalog  of 


Federal  Domestic  Assistance  (CFDA) 
The  Health  Professions  Pregraduate 
Scholarship  Grant  Program  is  listed  as 
No  9.3  971.  and  the  Indian  Heahh 
F^^'ifessions  Scholarship  Grant  Program 
!S  hsted  as  No.  93.972  in  the  CFDA.' 

Vi't'i  Ian;.a-v  21,  19S2. 
Everett  R.  Rboades, 
Assistant  Surgeon  General.  Director. 
fFR  Dor  Q2-t*Tf>4  Filed  4-17-92:  8:45  am) 

•lUJMG  COD€  «ttO-1«-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
(Docket  No.  N-92-3432] 

Submission  of  Proposed  Information 
Collection  to  OMB 

AGENCY:  Ofr,re  of  ,\d!ninistralion.  HUD. 
ACTION:  .Notice. 

SUMMARY:  The  proposed  information 
coliection  requirement  described  below 


l-iS 


ippn  submitted  to  the  OfTice  of 


Mfinagprnent  .qnd  Budget  (ONfB)  for 
re\new.  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subiect  proposal. 

ADDRESS:  Interested  pe-sons  are  invited 
to  submit  comments  regarding  this 
proposal.  Com.ments  should  refer  to  the 
proposal  bv  name  and  should  be  sent  to: 
Jennifer  Mam.  OMB  Desk  Officer.  Office 
of  Management  and  Budget,  New- 
Executive  Office  Buiidmg.  Washington, 
DC  2050.3 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F,  Weaver  Reports  Managem.ent 
Officer.  Department  of  Housing  and 
Urban  Development,  4.51  7th  Street. 
Southivest.  WashinKton.  DC  2f)Ji'.l 
telephone  [202]  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act{44U.S.C  chapter  35] 

The  Notice  lists  the  following 
information;  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (31  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form. 
number,  if  apphcabie;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
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submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 

respondents,  frequency  of  response,  and 
hours  of  response;  (8|  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement:  and 
'9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  0MB  Desk  Officer 
fnr  the  Departm.ent. 

Auihority:  Section  3507  of  the  Paperwork 
Red  act -on  Act,  44  U.S.C.  3507;  Section  7(d)  of 


the  Department  of  Housing  and  I'rban 
Development  Act.  42  U.S  C.  3;)35(d). 

Dated:  March  31.  199:. 
[ohn  T.  Murphy, 

Director.  Information  Resources, 
.\  Management  Policy  and  Management 
Division 

Notice  of  Sufimission  of  Proposed 
Information  Collection  to  O.VfB 

Proposal:  Draw  Request  and  Accounting 
of  203(k)  Rehabilitation  Funds. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Form  HUI>-9746A  is  used  by 
homebuyers  and  contractors  to 


n  :  f  ••    1  ii'^t ruction  draws  for 
rehabilitation  work  that  has  been 
completed.  Form  HUD-9746B  is  used 
by  lenders  who  control  the  203(k) 
Rehabilitation  Escrow  Account  for  the 
purchases  of  insured  203fk)  loans. 
Form  HUD-9746B  is  also  prepared  by 
the  lender  and  provided  to  the 
homeowner  and  to  HUD  to  account 
for  the  distribution  of  escrowed  funds. 

Form  Number:  HUD-9746A  and  HUD- 
9746B. 

Respondents:  Businesses  or  Other  For- 
Profit. 

Frequency  of  Submission:  On  Occasion. 

Reporting  Burden: 


Number  o< 
respondoots 

X 

Freouency 
of  response 

X 

Hours  oer 
response 

= 

Burden 
hours 

HUD-9746A 

2  500 

5 
20 

1.5 
.5 

18  750 

HUD-9746B 

— 

600 

6000 

Total  Estimated  Burden  Hours:  24,750. 

Status:  Revision. 

Contact:  Kenneth  L.  Cranuaii.  IR'D,, 

(202)  708-2720,  ]enni,%r  Main,  0MB, 

(202)  39&-6880. 

Dated:  March  31, 1992 

[IK  Dec  92-9026  F;'ed  4-l"-«2.  a.45  amj 
BILUKG  COOC  «;i(M>1-U 

[Docket  No.  N-92-3431] 

Submission  of  Proposed  Information 
Collections  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notices. 

summary:  The  proposed  information 
coliectjon  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  requied  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 

ADDRESS:  Interesied  persons  are  invited 
to  submit  comment  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Jennifer  Main,  0MB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  70&-O050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 

Dcprirtrncnt  has  suDmitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U  B.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  pubhc  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension,  rein 
statement,  or  revision  of  an  information 
collection  requirement;  and  (91  the 


names  and  telephone  numbers  of  an 
agency  official  familiar  with  the 
proposal  and  of  the  0MB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Dated:  March  20. 1992. 
John  T.  Murphy, 

Director,  InformoUon  Resources  Management 
Policy  and  Management  Division. 

Notii  p  of  Subm'«iSiMn  n'  r'''t;t.i"-t  d 
Infcmiatiiin  CoUectiOD  lo  UMB 

fiu^'bui.  Sohcitation  Mailing  List 
Application. 

Office:  Administration. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  information  will  be  used  by 
potential  sources  to  indicate  their 
particular  field(s)  of  expertise  or 
interest.  liUD  will  use  this 
information  to  target  the  types  of 
solicitations  that  organizations 
receive  as  a  result  of  being  placed  on 
the  SoUcitation  Mailing  List. 

Form  Number  HUD-24010  and  SF-129. 

Respondents:  Individuals  or 
Households,  State  or  Local 
Governments,  Businesses  or  Other 
For-Profit.  Non-Profit  Institutions,  and 
Small  Businesses  or  Organizations. 

Frequency  of  Submission:  Other  (Once). 

Reporting  Burden: 


Number  of 


Frequency 
ot  response 


Hours  per 
response 


Burden 
hours 


Information  coAectioa.. 


1.200 


.17 


200 
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Total  Estimated  Burden  Hours:  200. 

Status:  Extension. 

Contact:  Gladys  Gines.  HUD,  (202)  708- 

0294,  Jennifer  Main.  0MB,  (202)  395- 

6880. 

Dated:  March  20. 1992. 

Notice  of  Submission  of  Prnp<  -ca 
Information  Collection  to  0MB 

P-oposal:  Application  for  Grant  and 
Cooperative  Agreement. 


Infoonatofi  collectioo.. 


Office:  Administration. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Potential  recipients  will  respond  to  a 
Request  for  Application  (RFA)  in 
order  to  receive  an  award.  After  the 
award  is  granted,  periodic  reports  arc 
necessary  to  ensure  that  technical 
progress  is  satisfactory. 

Form  Number  SF-424.  SF-269,  SF-270. 
and  SF-1199A. 


Respondents:  Individuals  or 
Households,  State  or  Local 
Governments.  Businesses  or  Other 
For-Profit,  Non-Profit  Institutions,  and 
Small  Businesses  or  Organizations. 

Frequency  of  Submission-  Quarterly. 

Reporting  Burden: 


Numb*  of 
respooaents 


500 


FroQuefwy 
of  response 


Hoots  per 
response 


Bufden 
hours 


40 


80.000 


Total  Estimated  Burden  Hours:  80,000. 

Status:  Extension. 

Contact:  Gladys  Gines,  HUD,  (202)  708- 

0294,  Jennifer  Main,  0MB,  (202)  395- 

6880. 

Dated:  March  20, 1992. 
'FR  Doc  92-9029  Filed  4-17-92;  8:45  am] 

B.LUHG  coot  M10-01-«l 


DEPARTMENT  OF  THE  SNTE^IQ?^ 
Bureau  of  Land  Manageme^'t 

;NV-jD5C-92-4333-"    N»>-92-38] 

Nevada;  Temporary  Closure  c'  Certain 
Public  lands  m.  trie  Las  Veqas  a^d 
Battle  Mountain  Districts  tor 
Management  of  the  1992  Pa'-r-j'-'D 
Station  'Nevada  50C    0"-M;gn,w3y 
Veliicie  (CHV)  Race 

actiOn:  Temporary  closure  of  certain 
F^:bhc  Lands  in  the  Clark.  Nye.  and 
Esmeralda  Counties,  Nevada,  on  and 
adjacent  to  the  1992  "Nevada  500"  race 
course,  from  May  15, 1992  through  May 
17, 1992.  Access  will  be  limited  to  race 
officials,  entrants,  law-enforcement  and 
emergency  personnel,  licensed 
permittees  and  right-of-way  grantees. 

suPPtEMENTASY  INFORMATION:  Certain 
public  ianas  m  me  Las  V  egas  and  Battle 
Mountain  Districts,  Clark,  Nye,  and 
Esmeralda  Counties,  Nevada  will  be 
temporarily  closed  to  public  access  from 
0001  hours.  May  15, 1992,  to  0300  hours. 
May  17, 1992,  to  protect  persons, 
property,  and  public  land  resources  on 
and  adjacent  to  the  1992  "Nevada  500" 
OHV  race  course.  The  Las  Vegas 
District  Manager  is  the  authorized 
officer  for  the  1992  "Nevada  500"  OHV 
race  and  permit  number  (NV5-92-38). 
These  temporary  closures  and 
restrictions  are  made  pursuant  to  43 
CFR  part  8364.  The  public  lands  to  be 
closed  or  restricted  are  those  lands 
adjacent  to  and  including  roads,  trails 


and  washes  identified  as  the  1992 
"Nevada  500"  OHV  race  course. 

The  following  public  lands  restricted  or 
closed  are  described  as:  The  Pahnimp  area. 
T.  20  S.,  R.  53  E.,  all  of  section  14;  T.  20  S.,  R. 
54  E.,  all  of  sections  3,  4,  7,  8. 9.  and  18;  T.  19 
S..  R.  54  E.,  all  of  sections  19,  20.  25.  26,  27.  2&, 

29,  34,  35,  and  36;  T.  19  S.,  R.  53  E..  all  of 
sections  1.  2,  3,  4,  5, 11, 12. 13, 14,  23.  and  24; 
T.  18  S..  R.  53  E..  all  of  sections  6.  7, 18. 19.  29, 

30,  32,  33,  34,  and  35;  the  Johnnie  area,  T.  18 
S.,  R.  52  E..  all  of  sections  1,  and  12;  T.  17  S., 
R.  52  E.,  all  of  sections  4,  6,  9, 10.  21.  26,  27,  28, 
35.  and  36;  the  Point  of  Rocks  area.  T.  16  S.,  R. 
52  E,  all  of  sections  19,  20,  21,  28,  and  33;  T. 
16  S.,  R.  51  E.,  all  of  sections  7, 16, 17, 18,  21, 

22.  23.  and  24;  the  Lathrop  Wells  area,  T.  16 
S.,  R.  50  E..  all  of  sections  6.  7,  8,  9.  20, 11.  and 
12;  T.  16  S..  R.  49  E.,  all  of  sections  1.  2.  3,  4,  5, 
9, 10. 11,  and  12;  T.  15  S.,  R.  49  E.,  all  of 
sections  29.  30,  31,  and  32;  the  Armagosa 
Farm  Road  area.  T.  15  S..  R.  48  E.,  all  of 
sections  4,  9. 10, 14, 15,  23.  24.  and  25;  T.  14  S., 
R.  48  E,  all  of  sections  29,  30,  31,  and  32;  T.  14 
S..  R.  47  E.,  all  of  sections  13, 14, 15. 19,  21,  22. 

23.  24.  28.  29.  30,  32,  and  33;  T.  14  S.,  R.  46  E, 
all  of  sections  11, 12, 13,  and  24;  the  Beatty 
area,  T.  13  S.,  R.  47  E.,  all  of  sections  19,  29, 
30,  31.  and  32;  T.  13  S..  R.  46  E,  all  of  sections 
2.  3, 11, 12, 13,  23,  24.  26,  and  35;  the  Bullfrog 
Hills  area,  T.  11  S.,  R.  47  E,  all  of  sections  7, 
and  18;  T.  11  S..  R.  46  E.,  all  of  sections  1,  6,  7, 
12. 13, 18. 19.  20,  24,  25,  26,  28,  29,  33.  34,  and 
35;  the  Sarcobahis  Flats  area,  T.  10  S.,  R.  46 
E.  all  of  sections  7, 10, 19,  26,  27.  28,  29,  30,  31, 
32.  33.  35.  and  36;  T.  10  S..  R.  45  E,  all  of 
sections  1,  2,  IZ  30,  31,  32,  33,  34,  35,  and  36; 
T.  10  S.,  R.  44  E,  all  of  sections  2,  3, 11, 13, 14, 

24.  and  25;  T.  9  S.,  R.  45  E,  all  of  sections  19. 
20.  27,  28.  29.  34.  and  35;  T.  9  S..  R.  44  E.  all  of 
sections  4.  5.  6.  7.  8.  9, 10, 14. 15. 16, 17,  20,  21, 

23.  24,  27.  28.  and  34;  the  Bonnie  Claire  area, 
T.  8  S.,  R.  44  E,  all  of  sections  18, 19,  30,  and 
32;  T.  8  S..  R.  43  E,  all  of  sections  1, 12, 13, 19. 
20.  21.  23.  24,  25,  28,  27,  28,  and  36;  the  Gold 
Point  area.  T.  8  S..  R.  42  E,  all  of  sections  3,  4, 
10. 11. 13. 14.  and  24;  T.  7  S..  R.  42  E.  all  of 
sections  31.  32.  and  36;  T.  7  S.,  R.  41  Vi  E.  all 
of  sections  33,  34,  35.  and  36;  T.  7  S.,  R-  41  E. 
all  of  sections  2. 11, 14,  23,  24.  25,  26.  35.  and 
36;  the  Lida  Valley  area.  T.  6  S..  R.  41  E,  all  of 
sections  2,  3.  4,  7,  8,  9. 16, 17, 18,  21,  22,  27,  34. 
and  35;  the  Palmetto  Mountains  area.  T.  5  S . 
R.  41  E,  all  of  sections  2.  5.  6, 10. 11. 14. 15.  23. 

24.  25.  28.  and  35;  T.  4  S..  R.  41  E..  all  of 


sections  28.  29.  31.  32.  and  33:  T.  4  S..  R.  40  Vz 
E.  all  of  sections  31,  32,  and  33;  T.  4  S..  R.  40 
£.,  all  of  sections  3.  4.  9. 10, 15, 16.  21,  22,  23, 

24,  25,  26,  and  31;  the  Clayton  area,  T.  3  S.,  R. 
40  E.,  all  of  sections  19,  29.  30.  and  32;  T.  3  S., 
R.  39  E.,  all  of  sections  2.  4.  B,  9. 11, 12, 13, 17. 
19,  20,  24.  and  30;  the  Silver  Peak  Range  area. 
T.  2  S.,  R.  39  E..  all  of  sections  1.  2.  3, 10. 11. 
14. 15,  22,  27,  33.  34,  and  35;  T.  3  S.,  R.  38  E., 
all  of  sections  25,  30,  31.  32,  35,  and  36;  T.  4  S., 
R.  38  E.,  all  of  sections  2,  4,  5.  9, 10,  and  11;  T. 
3  S.,  R.  37  E,  all  of  sections  20.  21.  22,  23,  24, 

25,  28,  32,  and  33;  T.  4  S..  R.  37  E.,  all  of 
sections  4,  5.  8,  9. 16. 19,  20,  and  21;  the  Dyer 
area,  T.  4  S.,  R.  36  E..  all  of  sections  3, 4, 10, 
14, 15,  23,  and  24;  T  3  S..  R  36  E,  all  of 
sections  7, 18, 19,  20,  29,  32,  and  33;  T.  3  S..  R. 
35  E..  all  of  sections  1,  Z  and  12;  the  Fish  Lake 
Valley  area.  T.  2  S.,  R.  35  E,  all  of  sections  25. 
35,  and  36;  T.  2  S..  R.  36  E,  all  of  sections  3.  4, 
9. 17. 18, 19,  20,  29,  and  30;  T.  1  S.,  R.  36  E,  all 
of  sections  1, 14, 15,  22,  23,  24,  27,  33,  and  34; 
T.  1  N.,  R.  36  E..  all  of  section  36;  the  Emigrant 
Pass  area.  T.  1  S.,  R.  37  E..  all  of  sections  6.  7, 
8, 17, 19.  and  20;  T.  1  N..  R.  37  E,  all  of 
sections  10. 11. 12,  15,  20,  21,  22,  29,  and  30; 
the  Old  Railroad  Grade  area.  T.  1  N.,  R.  38  E, 
all  of  sections  7,  8, 16.  17,  21,  22,  25,  and  26;  T. 
1  N..  R.  38  Vi  E,  all  of  sections  30.  31.  32.  and 
33;  T.  1  S.,  R.  39  E,  all  of  sections  3, 10, 15,  22. 

26,  27,  34,  35,  and  36;  the  Weepah  Hills  area, 
T.  1  S..  R.  40  E.  all  of  sections  4,  5,  8,  9, 17, 19, 
20,  30,  and  31;  T.  1  N-.  R.  39  E.,  all  of  sections 
1, 12. 13,  23,  24.  2a  27.  and  35;  T.  1  N..  R.  40  E, 
all  of  sections  1.  3.  4,  6. 10. 11,  and  12;  T.  1  N., 
R.  41  E,  all  of  sections  4.  5.  and  6;  the 
Tonopah  area,  T.  2  N..  R.  41  E..  all  of  sections 
13.  23,  24,  26,  27,  33,  and  34;  T.  2  N.,  R.  42  E. 
all  of  sections  1,  8.9,10  11,  12.13,14,15,16, 
17, 18,  24,  25,  and  26:  T  2  N.,  R.  43  E.,  all  of 
sections  30,  31,  and  32.  TIN.  R,  42  E.  all  of 
sections  35,  and  36;  T  1  N..  R-  43  E..  all  of 
sections  5.  7,  8, 18. 19.  30.  and  31;  the 
Goldfield  area,  T.  1  S,.  R.  42  E..  all  of  sections 
1, 11, 12, 14,  23.  28.  and  35;  T.  2  S..  R  42  E..  all 
of  sections  2,  11.  14.  23,  26.  and  35:  T.  3  S..  R. 

42  E.  all  of  sections  1.  and  2:  T,  3  S,.  R.  43  E., 
all  of  sections  6,  7,  18.  19,  30.  and  31;  T,  4  S., 
R.  43  E,  all  of  sections  6.  7.  8.  17. 18.  19.  30. 
and  31:  the  Cottortail  Ranch  area.  T  5  S..  R. 

43  E.  all  of  sections  6,  7.  a  IT  la  19,  20,  30, 
and  31:  T.  6  S.,  R,  43  E..  all  of  section  6.  T,  6  S., 
R.  42  E,  all  of  sections  1.  12.  13,  24,  25,  26,  35. 
and  3a  the  Scotty's  Junction  area,  T.  7  S.,  R. 
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43  E.,  all  of  sections  4.  5,  6,  9.  17,  2a  21,  25.  28. 
27.  28.  34,  35  and  36. 

The  above  legal  land  descriptions  are 
for  public  lands  within  Clark.  Nye  and 
Esmeralda  Counties,  Nevada  A  map 
showing  specific  areas  closed  to  public 
access  is  available  from  the  following 
BLAl  office:  T?ie  Las  Vegas  District 
Office,  4765  Vegas  Drive,  P.O.  Box 
26569,  Las  Vegas.  Nevada  89126,  (702) 
647-5000,  and  the  Battle  Mountain 
District.  Tonopah  Resource  Area  Office, 
Bldg.,  102  Old  Radar  Base.  P.O.  Box  911. 
Tonopah,  Nevada  89049,  (702)  482-6214. 
.A.ny  person  who  fails  to  comply  with 
this  closure  order  issued  under  43  CFR 
part  8364  may  be  subject  to  the  penalties 
provided  in  43  CFR  8360.7. 

Dated:  April  3,  1992. 
Ben  F.  Collins, 

District  Manager.  Las  Vt^as  D;str!cL 
[FR  Doc.  92-8999  Filed  4-17-92;  8:45  amj 

8ILUMO  COOe  4310-HC-W 


[  OH-0  50-44 10-10:GP2-2071 

PrIneviUe  District;  Grazing  Advisory 
Board  Meeting 

.^pril  10, 1992. 
There  will  be  a  meeting  of  the 

Prineville  District.  Bureau  of  I^nd 
Management.  Grazing  Advisory  Board 
on  Thursday,  May  21.  1992,  The  meeting 
will  start  at  10:00  AM  m  the  district's 
conference  room,  located  at  185  E.  Fourth 
Street.  Prineville.  Oregon.  The  agenda 
will  include: 

1.  The  drought — resource  conditions, 
effects  on  permittees 

2.  Status  of  rangeland  projects 

3.  Status  of  allotinent  evaluations 

4.  River  planning  update 

5.  Coordinated  Resource  Management 
planning  update 

The  meeting  is  open  to  the  public. 
Please  call  Ron  Halvorson  at  (503)  447- 
8736  for  more  information. 
[ames  L.  Hancock. 

District  Manager,  Prineville  District  Office. 
[FR  Doc  92-9051  Filed  4-17-92:  8:45  am] 

BltXING  COOE  4310-33-M 


fAZ-050-4760-02;  1784] 

Yuma  District  Advisory  Council 
Meeting;  Arizona 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Yum.a  District 

Advisory  Council  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

jeanctte  Davis.  Public  .-Affairs  Officer. 
Yuma  District  Office,  3150  VVinsor 


Avenue.  Yuma.  Arizona  85365,  (602) 

726-6300, 

SUPPt^MENTARV  INFORMATION:  A 

meeting  of  the  Yuma  Distnct  Advisory 
Council  Will  be  heid  Monday.  May  12, 
1M2,  10:30  am,  to  3:30  p.m.,  at  Havasu 
Springs.  Highway  95,  Parker,  Arizona. 
The  agenda  will  include:  (1)  Planet 
Ranch,  (2)  Rock  House  Boat  Ramp,  (3) 
Wilderness  Area  Management,  and  (4) 
Lake  Havasu  Fisheries  Improvement 
F^roject 

Following  the  meeting,  members  will 
participate  in  a  field  tour  of  the  Planet 
Ranch.  The  public  is  invited  to  attend 
the  meeting  and  the  field  trip,  but  must 
provide  their  own  transportation. 

Summa.'V'  minutes  of  the  meeting  will 
be  maintained  in  the  Yuma  District 
Office  and  will  be  available  for  public 
inspection  and  reproduction  during 
regular  business  hours  v^ithin  30  days 
following  the  meeting. 

Dated:  April  10. 1992. 
Mervin  G  Boyd, 

Acting  District  Manager. 

[FR  Doc,  92-9001  Filed  4-17-92;  8:45  am) 

BILUHG  COOe  <31C-»-M 


Bureau  of  Reclamation 

Trinity  River  Basin  Fish  and  Wiidlife 
Tasit  Force 

agency:  Biireau  of  Rpciamation, 

Iniennr 

action:  Notice  of  public  meeting. 

summary:  In  accordance  with  section 

:0(a|(2j  of  the  Federal  Advisory 
Committee  Act  iPijbhc  L.^w  92-463). 
announcement  is  made  of  a  meeting  of 
the  Tnnity  River  Basin  Fish  and  Wildlife 
Task  Force, 

DATES:  The  meeting  wiil  bfgin  on 
Wednesday,  June  10.  1992,  at  8  a.m.  and 
reconvene  on  Thursd,iy,  June  11. 1992  at 
9  a.m. 

ADDRESSES:  The  meeting  will  begin  at 
the  U.S.  Bureau  of  Reclamation,  Trinity 
River  Basin  Field  Office.  Weaverville, 
California,  on  June  10. 1992.  and  at  the 
Victorian  Inn,  1709  Main  Street  299 
West,  Weaverville,  California,  on  June 
n    1992, 

for  further  information  contact: 
Mr,  Chip  Bruss,  Trinin  River  Task  Force 
Secret,! r\ ,  Bure.iu  of  Reclamation,  MP- 
720,  2WKJ  Cottage  Way,  Sacramento,  CA 
958:,T,  If  lephonp-  |916]  9''8-4956. 
Supflementarv  information:  Task 
Force  :zj-":\)v:s  will  be  given  a  field  trip 
to  view,  progress  on  fish  habitat 
improvements  on  the  mainstem  of  the 
Trinity  River  on  June  10. 1992.  On  June 
11, 1992,  the  Task  Force  members  will  be 
briefed  on  long-term  action  plan 


revisions  T^,p  nKcting  of  the  Task  Force 
is  open  to  iht  ^  i.t  iic.  Any  member  of  the 
public  may  Lie  a  written  statement  with 
the  Task  Force  before,  during,  or  after 
the  meeting,  in  person  or  by  mail.  To  the 
extent  that  time  permits,  the  Task  Force 
chairman  may  allow  public  presentation 
of  oral  statements  at  the  meeting. 

Dated:  April  10. 1992. 
Donald  R.  GImw, 
Director,  Denver  Off  ice. 
[FR  Doc  92-9042  Filed  4-17-82;  8:45  am) 
nujNO  coot  ciia-«»-H 


Fish  and  Wildfite  Service 

Intent  to  Prepare  an  Env.ror.'Tiental 
impact  Statement  on  the  Expennenta! 
Reintroduction  of  Mexican  WoSvcs 
(Cams  lupus  baiteyi)  into  Suitable 
Habitat  within  the  Historic  Range  o* 
the  Subspecies 

AGENCr;  tish  and  Wildlife  Service. 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  advises  the  public 
'J.a:  Jie  f'lah  and  Wildlife  Service  (FWS) 
intends  to  gather  information  necessary 
for  the  preparation  of  an  Environmental 
Impact  Statement  (EIS)  for  the  proposed 
experimental  reintroduction  of  captive- 
reared  Mexican  wolves  (Canis  lupus 
baileyi)  into  suitable  habitat  on  one  of 
five  sites  currently  under  consideration 
in  New  Mexico  and  Arizona. 
Considerable  information  already  has 
been  gathered  from  public  meetings  held 
in  Las  Cruces,  New  Mexico,  and  Tucson, 
Arizona,  in  February  1991  and  from 
letters  received  during  the  written 
comment  period  following  those 
meetings.  Additional  pubbc  meetings 
regarding  this  proposal  and  preparation 
of  the  as  will  be  held.  This  notice  is 
being  furnished  as  required  by  the 
National  Environmental  Policy  Act 
(NEPA)  Regulations  (40  CFR  1501.7)  to 
obtain  suggestions  and  information  from 
other  agencies  and  the  public  on  the 
scope  of  issues  to  be  addressed  in  the 
EIS.  Comments  and  participation  in  this 
scoping  process  are  solicited. 

DATES:  Written  comments  should  be 
received  by  June  19, 1992.  Public 
meetings  will  be  held  in  Albuquerque, 
New  Mexico,  on  May  20. 1992.  and  in 
Tucson.  Arizona,  on  May  27, 1992. 

ADDRESS:  Comments  should  be 
addressed  to:  Regional  Director,  ATTN: 
\u  ^     m  Wolf  EIS.  U.S.  Fish  and 
\\     :   fe  Service.  P.O.  Box  1306. 
Albuquerque,  New  Mexico  87103. 

The  public  meeting  on  May  20. 1992. 
will  be  held  at  6:30  p.m.  at  the 
University  of  New  Mexico  Continuing 
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Education  Conference  Center,  1634 
University  Boulevard  in  Albuquerque, 
New  Mexico.  The  conference  center  is 
located  north  of  the  University  of  New 
Mexico  campus  on  the  east  side  of 
University  Boulevard  between  Indian 
School  Road  and  Menaul  Boulevard 
near  the  intersection  of  1-25  and  1-40. 
The  public  meeting  on  May  27, 1992, 
will  be  held  at  6  p.m.  at  the  Doubletree 
Hotel.  445  S.  Alvemon  Way  in  Tucson. 
Arizona.  The  Doubletree  Hotel  is 
located  north  of  I-IO  about  midway 
between  22nd  Street  and  Broadway  on 

FOR  FURTViER  INFORMATOX  CONTAC'": 

David  R.  Parsons,  Mexican  Wolf 
Recovery  Coordinator,  U.S.  Fish  and 
Wildlife  Service.  P.O.  Box  1306, 
Albuquerque,  New  Mexico.  87103  (505/ 

766-29141. 

suPPL£WEN'A«r  -hcobma  -;0N:  David  R. 

Parsons  is  the  p:;mar>'  auinor  of  this 

document. 

The  Fish  and  Wildlife  Service  (FWS), 
Department  of  the  Interior,  proposes  to 
continue  implementation  of  the  Mexican 
Wolf  Recovery  Plan  by  initiating  the  re- 
establishment  of  wild  Mexican  wolf 
populations  within  the  historic  range  of 
the  subspecies  in  the  United  States.  The 
proposed  action  is  the  experimental 
release  of  Mexican  wolves  on  one  of 
five  sites  in  New  Mexico  and  Arizona 
currently  under  consideration  and  the 
subsequent  monitoring,  evaluation,  and 
management  of  the  reintroduced 
population.  In  accordance  with  section 
10(j)  of  the  Endangered  Species  Act  of 
1973  as  amended  (ESA),  the 
reintroduced  population  would  be 
designated  experimental  and  not 
essential  to  the  continued  existence  of 
the  species.  The  objectives  of  this 
proposal  are  to;  (1)  Establish  and 
maintain  a  wild  population  of  Mexican 
wolves  on  the  target  release  area,  (2) 
develop  proven  re-establishment 
techniques,  and  (3]  enhance 


understanding  of  the  biology  and 
ecology  of  Mexican  wolves  in  a  wild 
setting.  Data,  information  and 
experience  obtained  from  the         » 
experimental  release  will  be  used  to 
formulate  plans  for  future  releases  of 
Mexican  wolves  needed  to  reach 
recovery  objectives  established  in  the 
Mexican  Wolf  Recovery  Plan.  Sites 
other  than  the  five  described  herein  will 
be  evaluated  and  considered  for  future 
releases. 

The  Mexican  wolf  is  officially  listed 
as  an  endangered  species  under 
provisions  of  the  ESA.  Section  4{f)  of  the 
ESA  requires  the  development  and 
implementation  of  recovery  plans  for  the 
conservation  and  survival  of 
endangered  species.  The  FWS  approved 
the  Mexican  Wolf  Recovery  Plan  in 
1982.  The  stated  recovery  objective  is  to 
conserve  and  ensure  survival  of  the 
Mexican  wolf  by  maintaining  a  captive 
breeding  program  and  re-establishing  a 
viable,  self-sustaining  population  of  at 
least  100  Mexican  wolves  within  the 
wolfs  historic  range. 

A  captive  breeding  program  was 
established  in  the  1970'8  with  five  wild- 
caught  male  Mexican  wolves  (from 
Durango  and  Chihuahua,  Mexico)  and 
one  wild-caught  pregnant  female  wolf 
(from  Durango.  Mexico].  The  female  was 
captured  in  1978  and  produced  a  litter  of 
one  female  and  four  male  pups  that 
year,  after  being  placed  in  captivity.  The 
female  pup  died  at  the  age  of  four  days. 
Due  to  the  shortage  of  females  during 
the  early  years  of  the  captive  breeding 
program,  only  two  of  the  five  wild- 
caught  males  sired  pups.  Thus,  counting 
the  uncaptured  mate  of  the  pregnant 
female,  the  founding  base  of  the  captive 
population  comprises  four  wild  Mexican 
wolves,  all  of  Mexican  origin.  The 
captive  population  has  increased  to  43 
wolves — 32  at  nine  facilities  in  the 
United  States  and  11  at  three  facilities  in 
Mexico.  This  population  is  currently 
being  managed  for  maximum 


reprodiif-'ion  to  support  the  proposed 
experimental  remtroduction  and  future 
reintroductions  (if  deemed  appropriate). 
Having  established  a  captive  breeding 
program  for  Mexican  wolves,  planning 
for  the  re-establishment  of  wild 
populations  is  now  warranted. 

The  process  of  selecting  a  site  for  the 
proposed  experimental  release  began  in 
1986  when  the  FWS  solicited  site 
nominations  from  the  state  fish  and 
wildlife  agencies  of  New  Mexico, 
Arizona  and  Texas.  This  process 
resulted  in  the  identification  of  five 
potential  sites  (see  map).  These  are  the 
Blue  Primifive  Area  (area  1).  the 
Chiricahua  Mountains  (area  2),  the 
Galiuro  and  Pinaleno  Mountains  (area 
3),  and  the  Patagonia  and  Atascosa 
Mountains  (area  4)  all  in  southeastern 
Arizona;  and  the  San  Andres  and 
Oscura  Mountains  (area  5)  within  the 
boundary  of  the  White  Sands  Missile 
Range  in  south-central  New  Mexico.  To 
date,  only  the  San  Andres/Oscura 
Mountains  have  been  evaluated. 
Evaluations  of  the  four  sites  in  Arizona 
are  near  completion.  Results  of  the  five 
site  evaluations  will  be  analyzed  by  an 
interagency  technical  group.  Sites  will 
be  compared  on  the  basis  of  criteria  that 
relate  to  their  suitabihty  for  an 
experimental  release  of  Mexican 
wolves,  and  a  preferred  site  will  be 
selected.  The  EIS  will  provide  details  of 
the  site  selection  process  and  address 
an  array  of  alternative  actions  for  the 
preferred  site. 

Alternative  actions  to  be  considered 
in  the  EIS,  which  have  been  identified  to 
date,  include:  (1)  No  action;  (2) 
reintroduction  of  wolves  as  an 
experimenfal-nonessential  population; 
and  (3)  reintroduction  of  wolves  under 
full  protection  of  the  ESA. 

Under  the  no  action  alternative 
wolves  would  not  be  released  into  the 
wild.  The  captive  population  would  be 
maintained,  if  feasible  and  justifiable. 
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Release  as  an  experimental- 
nonessential  population  would  utilize 
the  provisions  of  section  10(j) 
(Experimental  Populations)  of  the  ESA. 
The  release  of  an  experimental 
population  of  an  endangered  species  can 
be  authorized  only  if  it  is  found  that  the 
proposed  release  will  "further  the 
conservation  of  the  species."  The 
experimental-nonessential  designation 
would  allow  for  the  use  of  more  flexible 
management  practices  than  are 
available  under  the  ESA  for  populations 
of  endangered  species  not  accorded  this 
designation.  Allowable  management 
practices  would  be  described  and 
authorized  in  a  special  regulation. 

Release  under  full  protection  of  the 
ESA  would  provide  the  reintroduced 
population  with  the  most  stringent 
protection  afforded  by  the  ESA.  Actions 
affecting  an  endangered  species  require 
the  issuance  of  a  permit  under  section 
10(a)  of  the  ESA  and  any  permitted 
action  must  enhance  the  propagation  or 
survival  of  the  affected  species. 

Based  on  information  presented  in  the 
final  EIS.  the  FWS  will  decide  which 
alternative  to  pursue. 

Many  issues  associated  with  the 
proposed  action  have  been  identified 
during  the  preliminary  scoping  process. 
Prior  to  the  decision  to  prepare  an  EIS, 
public  meetings  were  held  in  Las  Cruces. 
New  Mexico,  on  February  25, 1991,  and 
Tucson,  Arizona,  on  February  27, 1991, 
to  receive  input  from  the  public 
regarding  the  proposed  action. 
Appro.ximately  675  people  attended 
those  meetings  and  492  written 
comments  were  received  by  FW'S  during 
the  established  comment  period 
following  the  meetings.  Issues  and 
concerns  raised  during  the  preliminary 
scoping  process  can  be  broadly 
summarized  into  eight  general 
categories:  (1)  Livestock  depredation,  (2) 
economic  effects,  (3)  ecological/ 
biological  considerations,  (4)  population 
viability  concerns,  (5)  wildlife 
management  considerations,  (6)  land  use 
effects,  (7)  Mexican  wolf  recovery 
program-related  issues,  and  (8) 
philosophical/ethical  viewpoints.  These 
issues  are  described  in  more  detail  in 
the  following  paragraphs. 

Concerns  about  the  potential  for 
livestock  depredation  by  re-established 
wolf  populations  have  been  identified. 
Issues  include;  How  much  depredation 
can  be  expected;  how  depredation 
problems  will  be  dealt  writh;  how  wolf- 
caused  livestock  kills  will  be  verified; 
wha'  alternative  hvestock  management 
practices  are  available  and  feasible  for 
reducing  depredation  losses;  will  wolves 
hybridize  with  dogs  and.  if  so,  will  the 
resulting  hybrids  be  more  inclined  to 
prey  on  livestock;  will  wolves  displace 


other  predators  (e.g..  coyotes  and 
mountain  lions)  from  their  existing 
territories  and,  if  so,  will  increased 
depredation  result;  and  will  livestock 
owners  have  the  legal  right  to  kill  a  wolf 
in  order  to  protect  their  property? 

Many  economic  concerns  and  issues 
have  been  identified,  such  as:  Will 
livestock  owners  be  monetarily 
compensated  for  wolf-caused  losaes 
and,  if  so,  who  will  make  these 
determinations,  will  absolute 
confirmation  be  required,  will  the 
private  compensation  fund  established 
by  Defenders  of  Wildlife  (a  private 
nonprofit  conservation  organization)  be 
sufficient  to  provide  adequate  levels  of 
compensation,  will  the  compensation 
program  remain  in  effect  as  long  as 
wolves  remain  in  the  wild,  and  will  the 
compensation  program  be  effective;  will 
wolves  reduce  the  availability  of  game 
animals  for  consumptive  use  by  people 
and.  if  so,  will  those  who  derive  income 
from  this  use  (e.g..  Native  American 
tribes,  hunting  guides  and  outfitters)  be 
monetarily  compensated;  will  hunting 
license  sales  decline  following  wolf 
reintroduction;  and  can  the  overall  costs 
of  Mexican  wolf  recovery  be  justified? 

Ecological  and  biological 
considerations  identified  by  the  public 
relate  to  such  issues  as  the  role  of 
wolves  and  other  native  predators  in  the 
maintenance  of  ecosystem  health  and 
the  maintenance  and  evolution  of 
healthy  prey  populations;  do  wolves 
select  only  the  sick.  weak,  injiu-ed,  old. 
and  very  young  members  of  prey 
populations;  do  wolves  kill  in  excess  of 
their  immediate  needs  for  food;  what 
will  be  the  effect  of  the  re-establishment 
of  a  population  of  Mexican  wolves  on 
existing  wi]dlife  populations  including 
other  predators,  prey  species  and  other 
endangered  or  threatened  species;  are 
existing  prey  populations  on  potential 
release  sites  adequate  to  support  a 
population  of  Mexican  wolves;  are  all 
potential  release  sites  within  the  historic 
range  of  the  Mexican  wolf;  has  life  in 
captivity  altered  Mexican  wolf  behavior; 
will  released  wolves  fear  humans,  will 
their  reliance  on  humans  during 
captivity  cause  them  to  seek  out  humans 
or  human  establishments  during  "tough  " 
times  following  release  to  the  wild;  are 
captive-reared  Mexican  wolves  capable 
of  surviving  in  the  wild;  and  will 
released  wolves  readily  interbreed  with 
domestic  dogs,  feral  dogs,  wolf-dog 
hybrids  or  coyotes? 

The  fact  that  the  captive  population  of 
Mexican  wolves  is  derived  from  four 
founders  has  generated  concerns 
regarding  the  viabihty  of  this  population 
and  any  wild  population  established 
using  animals  from  the  captive 
population.  Concerns  have  been  raised 


regarding  the  genetic  purity  of  the 
captive  population:  the  genetic 
distinctiveness  of  the  Mexican  wolf,  that 
is,  is  it  genetically  different  from  other 
wolves;  whether  the  captive  population 
of  Mexican  wolves  has  sufficient  genetic 
variation  to  avoid  extinction  over  the 
long  term;  whether  inbreeding 
depression  is  evident  in  the  captive 
population  or  is  likely  to  be  a  problem  in 
the  future:  and  how  large  the  captive 
population  must  be  to  support 
reintroduction? 

Questions  and  concerns  regarding  the 
effects  of  Mexican  wolf  reintroduction 
on  wildlife  management  programs 
include:  Will  wolves  compete  with 
human  hunters  for  the  same  prey  and,  if 
so,  will  public  hunting  need  to  be 
reduced  to  ensure  an  adequate  prey 
base  for  reintroduced  wolves;  will  the 
wolf  release  area  be  closed  to  hunting 
and/or  trapping;  will  the  release  area  be 
managed  to  increase  the  availability  of 
prey  for  wolves  and/or  humans;  how 
will  wolves  that  disperse  off  the  target 
recovery  area  be  managed;  will  they  be 
legally  protected;  will  existing  animal 
damage  control  programs  be  affected; 
under  what  conditions  would 
depredating  wolves  be  allowed  to  be 
killed;  will  dispersing  wolves  be  difficult 
to  control;  how  intensively  should 
released  wolves  be  managed  on  the 
target  recovery  area;  will  the 
reintroduction  of  Mexican  wolves  pose 
any  significant  disease  or  parasite 
problems;  will  wolves  kill  domestic  pets; 
and  will  wolves  pose  a  threat  to  human 
safety  in  backcountry  areas,  around 
campgrounds,  or  near  human 
establishments? 

Many  commenters  were  concerned 
that  reintroduction  of  Mexican  wolves 
would  have  some  effect  upon  existing 
land  uses  in  the  recovery  area.  Land 
uses  of  concern  included  grazing, 
hunting,  trapping,  recreation,  timber 
harvesting,  mining,  and  wilderness. 
Some  commenters  were  concerned  that 
wolf  reintroduction  would  resyit  in 
changes  to  existing  uses  while  others 
advocated  changes  to  existing  uses  to 
better  accommodate  wolf 
reintroduction. 

A  number  of  concerns  which  have 
been  expressed  relate  to  the  FWS's 
implementation  of  the  Mexican  wolf 
recovery  program.  Commenters  have 
suggested  that  reintroduced  wolves  be 
removed  from  the  endangered  species 
list,  be  classified  as  an  experimental 
population  that  is  nonessential  to  the 
continued  existence  of  the  species,  be 
classified  as  an  experimental  population 
that  is  essential  to  the  continued 
existence  of  the  species,  or  be  given  full 
protection  as  endangered  species;  that 
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recovery  be  limited  to  maintenance  of  a 
captive  population  kept  in  zoos;  that 
release  sites  in  Mexico  be  considered: 
that  additional  sites  within  the  U.S. 
portion  of  the  historic  range  (particularly 
in  Texas  and  New  Mexico)  be 
considered:  that  the  initial  release  take 
place  on  more  than  one  site;  that  the 
experimental  release  be  conducted  in 
large  fenced  enclosures  on  sites  in 
Arizona.  New  Mexico  and  Mexico:  that 
the  recovery  plan  objective  of  100 
wolves  in  the  wild  is  insufficient  to 
ensure  the  continued  survival  of 
Mexican  wolves  in  the  wild:  and  that 
existing  law  enforcement  capabilities 
may  be  inadequate  to  protect  released 
wolves. 

Philosophical  and  ethical  concerns 
address  such  issues  as  whether  or  not 
wolves  have  a  right  to  exist  and,  if  so, 
does  this  imply  a  nght  to  exist  m  the 
wild;  whether  or  not  wildlife 
conservation  is  important  to  preserving 
the  "American  way  of  life"  or,  stated 
another  way.  our  heritage;  whether  or 
not  wild  lands  should  be  conserved; 
whether  or  not  the  presence  of  Mexican 
wolves  would  enhance  the  outdoor 
experience;  and  whether  or  not  Mexican 
wolves  have  existence  or  intrinsic 
values,  even  if  not  heard  or  seen  by 
humans. 

During  the  formal  scoping  process 
following  the  release  of  this  Notice  of 
Intent  (which  will  include  public 
meetings  in  Albuquerque,  New  Mexico. 
and  Tucson,  Arizona,  and  a  formal 
written  comment  penod)  it  is  requested 
that  commenters  focus  on  issues  that 
have  not  already  been  identified.  All 
written  comments  received  to  date  and 
all  oral  comm.ents  presented  at  the 
public  meeting  held  on  February  25, 
1991,  m  Las  Cruces,  New  Mexico,  are  on 
file  and  will  be  fully  considered  pnor  to 
preparation  of  the  draft  EIS.  Oral 
comments  presented  at  the  public 
meeting  held  on  February  27,  1991,  m 
Tucson.  Arizona,  were  not  recorded  due 
to  a  malfunction  in  the  recording 
equipment. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C  4371  et  seq.].  NEPA 
Regulations  (40  CFR  parts  1500-1 508), 
other  appropriate  Federal  regulations, 
and  FW'S  procedures  for  compliance 
with  those  regulations. 

We  estimate  the  draft  EIS  wiil  be 
made  available  to  the  public  by  March 
1993. 


Dated.  April  9.  1992. 
lames  A.  Young, 

Acting  Rcitional  Director.  Region  2,  U.S.  Fish 

and  Wildlife  Service. 

|FR  Doc.  92-9024  Filed  4-17-92:  8:45  amj 
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Issuance  of  Permit  for  Marine 
Mammals 

On  February  1 1.  1992.  a  notice  was 
published  in  the  Federal  Register,  Vol. 
57,  No.  28,  Page  5009.  that  an  application 
had  been  filed  with  the  Fish  and 
Wildlife  Service  by  L'.S.  Fish  and 
Wildlife  Service,  Alaska  Fish  and 
Wildlife  Research  Center  (PRT-690715) 
for  a  permit  to  take  walrus  for  research 
purposes  in  the  Bering  Sea. 

Notice  is  hereby  given  that  on  March 
25,  1992,  as  authorized  by  the  provisions 
of  the  Manne  Mammal  Protection  Act  of 
1972,  as  amended  (16  U  S  C  1361  et 
seq.],  the  Fish  and  Wildlife  Service 
issued  the  requested  permit  subject  to 
certain  conditions  set  forth  therein. 

The  permit  documents  themselves  are 
available  for  public  inspection  by 
appointment  dunng  normal  business 
hours  (7:45-^:15)  at  the  Fish  and  Wildlife 
Service's  Office  of  Management 
Authonty,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virgirua  22203  (703/ 
358-2104). 

Other  information  in  permit  file  is 
available  under  the  Freedom  of 
Information  Act  to  any  person  who 
submits  a  wntten  request  to  the 
Service  s  Office  of  Management 
Authonty  at  the  above  address,  in 
accordance  with  procedures  set  forth  in 
Department  of  the  Interior  regulations, 
43  CFR  part  2. 

Dtiifd  Apnl  14,1992. 
Susan  Jacobsen. 

Acting  Chief,  Branch  of  Permits.  Office  of 
Management  Authority 

[FR  Doc.  92-9025  Filed  4-17-92;  8;45am) 
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INTERNATIONAL  TRADE 
COMMISSION 

Investigations  No«.  701-TA-314  through 
317  (Preliminary),  and  Investigations  No» 
731-TA-552  through  555  (Preliminary) 

Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Street  Products  From  Brazil, 
France,  Germany,  and  the  United 
Kingdom 

agency:  United  States  International 

Trade  Commission 
ACTION:  Institution  and  scheduling  of 
preliminary  countervailing  duty  and 
antidumping  investigations. 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigations  Nos. 
701-TA-314  through  317  (Preliminary) 
under  section  703(a)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1671b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Brazil,  France,  Germany, 
and  the  United  Kingdom  of  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products:  '  provided  for  in  subheadings 
7213.20.00,  7213.31.30,  7213.31.60. 
7213.39.00.  7214.30,00,  7214.40.00, 
7214.50.00.  7214.60.00  and  7228.30.80  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS),*  '  that  are  alleged 
to  be  subsidized  by  the  Governments  of 
Brazil,  France,  Germany,  and  the  United 
Kingdom. 

The  Commission  also  gives  notice  of 
the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-552  through  555  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673(a))  to  determine  whether 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Brazil.  France.  Germany, 
and  the  United  Kingdom  of  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products,'  provided  for  in  subheadings 
7213.20.00,  7213.31.30.  7213.31  60, 
7213.39.00,  7214.30.00.  7214.40.00. 
7214.50.00,  7214.60.00  and  7228.30.80.*  ' 
that  are  alleged  to  be  sold  in  the  United 
States  at  less  than  fair  value. 

As  provided  in  sections  703(a]  and 
733(a)  of  the  Tariff  Act.  the  Commission 
must  complete  preliminary 
countervailing  duty  and  antidumping 


'  For  purpose*  of  (heiie  investigationt.  th«  (ubject 
hot-rolled  lead  and  bismuth  carbon  steel  product! 
are  hot-rolled  products  of  nonalloy  or  other  alloy 
steel,  containing  by  weight  0.03  percent  or  more  of 
lead  or  0.05  percent  or  more  of  bismuth,  in  coils  or 
cut  lengths,  and  in  numerous  shapes  and  sizes.  Hal- 
rolled  carbon  steel  products  are  not  included  in 
these  investigation*. 

•  Large  hot-rolled  lead  and  bismuth  carbon  steel 
bars  may  also  enter  under  the  following  HTS 
subheadings  for  semi-fmished  steel  products: 
7207.11  00.  7207.12.00.  7207.19.00,  7207.20.00  and 
7224.90.00. 

'  For  tariff  purpose*  hot-rolled  *teel  product* 
containing  0.4  percent  or  more  by  weight  of  lead 
and/or  01  percent  or  more  by  weight  of  bismuth  are 
cla(*iried  as  being  of  other  alloy  steel;  these 
Investigations  include  such  goods  and  are  provided 
for  in  HTS  subheading  7228.3a80.  For  purposes  of 
these  investigations,  the  petition  ha*  de«cribed  these 
goods  of  "other  alloy  steel"  a*  being  of  "carbon 
steel." 
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irr»esti«a:,>."4  :n  45  days,  cw  in  this  case 
by  May  ZS.  1992. 

For  further  information  coocernmg  the 
conduct  of  these  investigations  and  rules 
of  genera!  application,  consult  the 
Commi3.sion  s  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19CFR  part  201).  ar.d  part  207. 
subparts  A  and  B  (19  CFR  part  207). 

EFFtCTTVE  DATR  April  13,  1992. 

FOR  FURTHER  INFORMATION  CONTACT. 

ri-dP.e  I  Mdzur  !:u:-2G.>-3'.o4:  Office  of 
Investigations,  U.S.  International  Trade 
C-rTLT..i5.on.  500  E  Street  SW.. 
vV^shm^ton.  DC  2043^  Hearing- 
in^.;:  ii:-'  i  p*  's  jos  can  obtain  information 
on  t.";s  -.df.e r  by  contacting  the 
Commissions  TDD  terminal  on  202-205- 
1810  Fe-^cns  with  mobility  impairments 
wn    w:  ;  ." t  '^  special  assistance  in 
gri;"::.i  izcess  to  the  Commission 
shjuld  contact  the  Office  of  the 
Secretary  at  202-205-2000. 
SUPPLEMENT APY  INFORMATION: 

Background 

Tnese  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  April  13. 1992,  by  Inland  Steel 
Industries,  Inc..  including  Inland  Steel 
Bar  Co..  Chicago,  IL;  and  the  Bar.  Rod 
and  Wire  Division.  Bethlehem  Steel 
Corp..  Johnstown,  PA. 

Partiapabon  in  the  Investigatioris  and 
P'^blic  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
5 1  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  pubbc  service  hst 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Urmled  Disclosure  af  Business 
Propnetarv'  Information  (BPl)  under  an 
Admini«!trahve  Protective  Order  (APO) 
and  BPI  Ser.ice  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  available  to  authorized 
appiicanTs  under  the  APO  issued  in  the 
investigations,  provided  that  the 
apphcation  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  In  the  Federal  Registpr  A 
separate  service  hst  w'..l  be  n:aintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 


Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  May  4. 199Z  at  the  U.S. 
International  Trade  Commission 
Building.  500  E  Street  SW..  Washington, 
DC  Parties  wishing  to  participate  in  the 
conference  should  contact  Diane  Mazur 
(202-205-3184)  not  later  than  April  30, 
1992.  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
countervailing  and  antidumping  duties 
in  diese  investigations  and  parties  In 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 
Written  Submissions 

As  provided  in  §5  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
May  7. 1992,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigations. 
Parties  may  file  written  testimony  in 
connection  with  their  presentation  at  the 
conference  no  later  than  three  (3)  days 
before  the  conference.  If  briefs  or 
written  testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  Investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  There  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  Vll.  This  notice  is  published 
pursuant  to  !  207.12  of  the  Commission's 
rules. 
Issued:  April  14, 1992. 
By  order  of  the  Commission. 
Kenoetfa  R.  Mason. 
Secretary. 

[FR  Doc.  92-9040  Filed  4-17-92;  8:45  am] 
BiLUMOCOOc  mo-as-n 


DEPARTMENT  OP  JUSTICE 

Lodging  0*  F-nal  Judgment  by  Consent 
Pursuant  to  the  Comprenenstve 
Enylronmeriai  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  and  section  122  (d). 
(g),  and  (i)  of  the  Comprehensive 
Environmental  Response,  Compensation 


and  Liability  Act  ( •CERCLA").  42  U.SC. 
9622  (d),  (g),  and  (i(.  notice  is  hereby 
given  that  on  Apnl  9,  1992,  a  proposed 
consent  decree  and  a  proposed  partial 
consent  decree  in  United  States  v 
Apache  Energy  B  Mineral  Company,  e: 
al.  Civil  Action  No.  86-C-1675,  were 
lodged  with  the  United  States  District 
Court  for  the  District  of  Colorado. 

The  proposed  consent  decree  with 
defendant  Robert  L  Elder  is  a  de 
minimis  landowner  settlement  pursuant 
to  section  122(gl(l)fBl  of  CERCLA.  42 
U.S.C.  9622(gl(ll(Bl.  and  resolves  his 
alleged  liabiJity  to  the  United  States 
based  on  his  ownership  of  patented 
mining  claims,  which  he  Inherited,  and 
which  he  within  the  boundaries  of  the 
California  Gulch  Superfund  Site,  The 
decree  requires  the  defendant  to  grant 
access  to  the  United  States  and  others 
performing  response  actions  under  the 
United  States'  oversight,  file  a  notice 
sufficient  to  notify  subsequent 
purchasers  of  defendant's  property  that 
his  property  is  subject  to  the  consent 
decree,  and  continue  to  exercise  due 
care  with  respect  to  the  hazardous 
substances  at  the  Site.  The  decree  also 
provides  that,  subject  to  the  reservation 
of  certain  nghts.  the  United  States 
covenants  not  to  sue  or  take  any  other 
civil  or  administrative  action  against  the 
defendant  for  any  and  all  civil  liability 
for  reimbursement  of  response  costs 
Incurred  by  the  United  States  or  for 
injunctive  relief,  pursuant  to  sections 
106  and  107(a]  of  CFJ^CLA.  42  U  S  C. 
9506  and  9607{a],  arising  ftxim  conditions 
existing  at  the  Site  as  of  the  date  of 
entry  of  the  decree. 

The  proposed  partial  consent  decree 
with  defendant  Hecia  Mining  Company 
("Hecla"!  provides  for  the  United  States 
to  recover  $450,000  m  past  response 
costs  in  exchange  for  a  resolunon  of  all 
of  the  United  States'  section  10b  and 
107(a)  CERCLA  claims  against  Hecla 
related  to  the  Site,  except  for  those 
claims  related  to  the  Malta  Gulch 
tailings  and  for  any  natural  resource 
damages 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  with  Robert  L  Elder  and 
the  proposed  partial  consent  decree 
with  Hecla  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  on  either  of  these  decrees 
should  be  addressed  to  the  Assistant 
Attorney  General.  Environment  k 
Natural  Resources  Division.  U.S. 
Department  of  justice.  Washington.  DC 
205M,  and  should  refer  to  Umted  States 
V.  Apache  Energy  and  Mineral 
Company,  et  al.  DO)  Ref.  90-11-3-138. 

Copies  of  the  proposed  consent 
decrees  may  be  examined  at  the  Office 
of  the  Umted  States  Attorney,  District  of 
Colorado,  633  17th  Street,  suite  1600. 
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Denver,  Colorado  80202.  Copies  of  the 
proposed  consent  decrees  may  also  be 
examined  or  obtained  by  mail  at  the 
Environmental  Enforcement  Document 
Center.  601  Pennsylvania  Avenue  NW., 
Washington.  DC  20004  [202-34:^-7829). 
When  requesting  a  copy  of  the  proposed 
consent  decrees,  please  enclose  a  check 
in  the  amount  of  $3.75  for  the  consent 
decree  with  Robert  L.  Elder  and  $4  75  for 
the  proposed  partial  consent  decree 
with  Hecla  (twenty-five  cents  per  page 
reproduction  costs)  payable  to  the 
"Consent  Decree  Library." 
)ohn  C.  Cniden, 

Chief.  Environmental  Enforcement  Section. 
En  vironment  &■  Natural  Resources  Division. 
[FR  Doc.  92-9000  Filed  4-17-92;  8:45  am) 

BILUNG  COOC  4410-01-M 


Lodging  of  Consent  Decree 

In  accordance  with  the  policy  of  the 
Department  of  Justice.  28  CFR  50,7. 
notice  is  hereby  given  that  a  complaint 
was  filed  on  August  22,  1989,  In  the 
United  States  v,  MP.M  Contractors,  Inc.. 
and  W.A.  Micbaelis,  Civil  Action  No. 
89-2371-0  in  the  United  States  District 
Court  for  the  District  of  Kansas,  alleging 
that  in  1988,  MPM  Contractors,  Inc.,  an 
asbestos  removal  contractor,  improperly 
removed  and  disposed  of  asbestos  at 
three  locations  in  Kansas  (1)  Chandler 
Hall.  Pittsburg  State  University, 
Pittsburg,  Kansas,  (2)  Quivera  Heights 
Junior  High  School.  Holyrood,  Kansas, 
and  (3)  the  Wolcott  Building. 
Hutchinson,  Kansas.  The  complaint 
further  alleged  that  defendant  MPM 
failed  to  ensure  that  the  friable  asbestos 
material  removed  from  the  sites 
remained  wet  until  collected  for 
disposal  in  violation  of  the  Act  and  the 
asbestos  KESHAP,  Defendant  W.A. 
Michaelis,  the  owners  of  the  Wolcott 
Building,  resolved  his  liability  with  the 
United  States  in  a  partial  consent  decree 
filed  August  22.  1990  and  is  no  longer  a 
party  to  this  action  On  March  15,  1991, 
the  United  States  filed  its  First 
Amended  Complaint,  adding  defendant 
Michael  P.  McGill,  individually 
("McGill")  as  the  alter  ego  of  MPM.  and 
Asbestos  Removal  Contractors,  Inc. 
("ARC")  as  the  successor-in-interest  to 
MPM.  On  April  1.  1992,  a  Partial 
Consent  Decree  between  the  United 
States  and  defendants  MPM 
Contractors,  Inc..  Michael  P  Mf  Gil!. 
individually,  and  .'\sbcstos  Removal 
Contractors,  Inc  was  lodged  with  the 
court. 

Under  the  terms  of  the  proposed 
Partial  Consent  Decree,  the  defendants 
agree  to  (a)  discontinue  actual  asbestos 
removal,  (bj  surrender  all  corporate 
asbestos  licenses  (c)  refrain  from  actual 


asbestos  removal  for  the  term  of  the 
consent  decree  (three  years),  (d)  dismiss 
all  appeals  of  civil  and  administrative 
law  actions,  state  and  federal,  and  (e) 
waive  any  and  all  claims  against  the 
State  of  Kansas,  the  United  States,  and 
thei:  employees  The  Consent  Decree 
also  calls  for  the  defendants  to  pay  the 
United  States  thirty  thousand  dollars 
($30,000,00)  in  penalty,  jointly  and 
severally. 

Notice  is  additionally  hereby  given 
that  an  additional  complaint  was  filed 
on  September  26,  1990,  in  United  States 
V.  MP^f  Contractors,  Inc.,  Civil  Action 
No,  90-2341-0  in  the  United  States 
District  Court  for  the  District  of  Kansas. 
alleging  that  m  1989  MPM  improperly 
removed  and  disposed  of  friable 
asbestos  at  the  Aimena  Grade/High 
School.  Aimena,  Kansas.  On  April  1. 
1992,  a  Consent  Decree  between  the 
United  States  and  defendant  MPM 
Contractors.  Inc.  was  lodged  with  the 
court 

Under  the  terms  of  the  proposed 
Consent  Decree,  identical  to  those 
negotiated  in  the  earlier  case,  the 
defendant  agrees  to  (a)  discontinue 
actual  asbestos  removal,  (b)  surrender 
all  corporate  asbestos  licenses,  (c) 
refraLn  from  actual  asbestos  removal  for 
the  term  of  the  consent  decree  {three 
years),  (d)  dismiss  all  appeals  of  civil 
and  administrative  law  actions,  state 
and  federal,  and  (e)  waive  any  and  ail 
claims  against  the  State  of  Kansas,  the 
United  States  and  their  employees.  The 
consent  decree  also  calls  for  the 
defendant  to  pay  the  United  States 
thirty  thousand  dollars  ($30,000.00)  in 
penalty,  i'ayment  of  the  penalty  in  Civil 
Action  No.  89-2371-0,  will  satisfy  the 
penalty  provision  in  Civil  Act  No.  90- 
2341-0 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decrees  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Com.ments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice,  10th  and 
Pennsylvania  A\  enue,  NW., 
Washington,  DC  2053a  All  comments 
should  refer  to  either  or  both  United 
States  V  MPM  Contractors.  Inc..  W.A. 
Michaelis,  Michael  P.  McGill, 
individually,  and  Asbestos  Removal 
Contractors,  Inc.,  Civil  Action  No.  89- 
2371-0  and/or  United  States  v.  MPM 
Contractors,  Ina.  Civil  Action  No.  90- 
2341-0,  D.J.  Ref.  No.  90-5-2-1-1385. 

The  proposed  Consent  Decrees  may 
be  examined  at  the  foiiowmg  offices  of 
the  United  States  Attorney  and  the 
Environmental  Protection  Agency: 


EPA  Region  V7 

Contact:  Henry  Rompege,  Office  of 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency.  Region  Vll,  728 
Minnesota  Avenue.  Kansas  City, 
Kansas  66101.  (913)  551-7280. 

United  States  Attorney's  Office 

Assistant  United  States  Attorney.  Civil 
Division.  U.S.  Courthouse  &  Federal 
Building.  812  N.  7th  Street  room  412, 
Kansas  City.  Kansas  66101. 
Copies  of  the  proposed  Consent 
Decrees  may  also  be  examined  at  the 
Environmental  Enforcement  Section 
Document  Center.  601  Pennsylvania 
Avenue,  N'W..  Box  lf)«"  W.tshington, 
DC  20004.  (202)  347-^:  ^  A  ,    ;  >  of  the 
proposed  Consent  Decrees  may  be 
obtained  in  person  or  by  mail  b-om  the 
Document  Center.  In  requesting  a  copy 
of  the  Decrees,  please  enclose  a  check  in 
the  amount  of  $5.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C  Cruden, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  92-9050  Filed  4-17-92;  8:45  am) 
BILUNQ  CODE  MW-OI-M 


Lodging  of  Partial  Consefit  [>€h;  rees 
tor  aaims  Under  Section  10  7(a!  o'  tMf 

Comprehensive  Envtronmentat 
Rexponse,  Compensation,  and  l_iatjiii;, 
Ac; 

In  accordance  with  Department  policy 
and  28  CFR  50.7,  notice  is  hereby  given 
that  on  March  30, 1992,  three  proposed 
Partial  Consent  Decrees  in  United  States 
V,  Smuggler-Durant  Mining  Corporation. 
et  al..  Civil  Action  No.  89-C-1802.  were 
lodged  with  the  United  States  District 
Court  for  the  District  of  Colorado.  The 
Complaint  in  this  case  was  brought 
under  section  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980.  as  amended  ( "CERCLA "). 
42  U.S.C.  9607(a),  against  several  parties 
who  own  and  operate  facilities  at  which 
hazardous  substances  have  been 
released  into  the  environment  or  who 
owned  and  operated  facilities  at  a  time 
when  hazardous  substances  were 
disposed  of  there.  The  United  States' 
Complaint  sought  recovery  of  costs 
incurred  and  to  be  incurred  by  the 
United  States  in  connection  with  the 
clean  up  of  hazardous  wastes  at  the 
Smuggler  Mountain  Superfund  Site  in 
Aspen,  Colorado, 

The  proposed  Partial  Consent  Decrees 
involve  the  Hunter  Creek  Management, 
Inc;  Smuggler  Limited;  and  World  Class 
Housing.  Inc..  Centennial-Aspen 
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Partnership,  and  Centennial-Aspen  II 
Partnership  (collectively  "Centennial"). 
These  decrees  settle  claims  brought  by 
the  United  States  against  private  party 
defendants  under  section  107(a)  of 
CERCLA,  resolve  the  Environmental 
Protection  Agency's  administrative 
claims  against  the  Department  of 
Interior,  and  resolve  potential  private 
party  contribution  claims  under  section 
113  of  CERCLA  which  could  have  been 
asserted  against  the  Department  of 
Interior  by  private  party  defendants. 
The  decrees  provide  for  payment  of  past 
and  future  response  costs  as  follows: 
Hunter  Creek  Management— $40,000; 
Smuggler  Limited — $5,375;  and 
Cpntennial — S3 5.922.  Additionally, 
Centennial  will  perform  remedial  work 
on  their  property  estimated  to  be  worth 
Sfi3iT00 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  entry  of  this  publication 
comments  relating  to  the  proposed 
Partial  Consent  Decrees.  Comments 
should  be  addressed  to  the  Assistant 
.Attorney  General  of  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice.  P.O.  Box  7611. 
Ben  Franklin  Station,  Washington,  DC 
20O44.  and  should  refer  to  United  States 
w  Srruggler-Durant  Mining  Corporation, 
et  a!..  DO)  Ref.  No.  90-11-2-174. 

The  proposed  Partial  Consent  Decrees 
may  be  examined  at  the  Offices  of  the 
United  States  Attorney,  suite  1200, 1961 
Stout  Street.  Denver.  Colorado  80294 
and  at  the  Region  VIII  Office  of  the 
Environmental  Protection  Agency,  999 
". 8'h  Street,  suite  500.  Denver,  Colorado 
80202  Cop-es  of  the  proposed  Partial 
Consent  Decrees  may  also  be  examined 
dt  or  obtained  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
.A.ve.,  NW.,  Box  1097,  Washington,  DC 
20004  (202-347-7829).  When  requesting  a 
copy  of  the  consent  decree  by  mail, 
please  enclose  a  check  in  the  amount  of: 
$8. 25  for  the  Hunter  Creek  Management, 
Lie.  Decree;  S7.25  for  the  Smuggler 
Limited  Decree;  or  S25.25  for  the  World 
Class  Housing,  Inc.,  Centennial-Aspen 
Partnership,  and  Centennial-Aspen  II 
Partnership  joint  Decree  (twenty-five 
cents  per  page  reproduction  costs) 
payable  to  the  "Consent  Decree 
Library."  | 

Roger  B.  Glegg. 

Acting  Assistant  Attorney  General 
En  vironment  and  Natural  Resources  Division. 
FP  Doc  92-9028  Filed  4-17-92;  8:45  am] 

BtLUNO  COOE  4410-Ot-M 


DEPARTMENT  OF  LABOR 

Labor  Advisory  Committee  for  Trade 

Negotiations  and  Trade  Policy: 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  May  13. 1992, 10 
a.m.— 12  noon.  Rm.  S-4215  A&B,  Department 
of  Labor  Building,  200  Constitution  Ave., 
NW..  Washington,  DC  20210. 

Purpose:  To  discuss  trade  negotiations  and 
trade  policy  of  the  United  States. 

This  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act  and  5  U.S.C. 
522(c)(1).  The  Committee  will  hear  and 
discuss  sensitive  and  confidential  matters 
concerning  U.S.  trade  negotiations  and  trade 
policy. 

For  further  information,  contact:  Femand 
Lavallee,  Director,  Trade  Advisory  Group, 
Phone:  (202)  525-2752. 

Signed  at  Washington,  DC  this  14th  day  of 
April  1992. 

Shellyn  G.  McCaffrey, 
Deputy  Under  Secretary,  International 
Affairs. 
[FR  Doc.  92-9095  Filed  4-17-92;  8:45  am] 

BILUNQ  COOC  4910-M-M 


Empioym^nt  and 

Administration 


raining 


Oeterrninations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance 

in  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
April  1992. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 


separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 

investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  w  orker 
separations  at  the  firm. 
TA-W-26.784:  Hastings  Manufacturing 

Co..  Hastings.  MI 
TA-W-26,813:  Magnetek  Louis  Allis, 

Milwaukee.  WI 
TA-W-26.734:  The  Jefferson  Mills,  Inc., 

Jefferson.  GA 
TA-W-26.663;  Barrett  and  Blandford. 

Inc.,  Eatontown,  NJ 
TA-W-26.848:  Walker  Forge.  Inc., 

Racine,  W'l 
TA-W-26.677:  Smith  Victor  Corp., 
Gr'fjth.  IN 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-26.898:  State  Manufacturing  Co., 
Inc.,  New  Philadelphia.  P.4 
Defense  Appropriations  Act  requires 
the  United  States  military  to  buy  Army 
dress  coats  to  be  purchased  and 
produced  in  the  United  States. 
TA-W-26.887:  Golden  Gloves 

Manufacturing,  Inc.,  Ft.  Dodge.  7.4 
Defense  Appropriations  Act  required 
the  United  States  military  to  buy  Army 
dress  coats  to  be  purchased  and 
produced  in  the  United  States. 
TA-W-26.832;  County  Forest  Products, 
Patten.  .ME 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-26.81d;  Pool  Company  (Texas), 
Inc.,  Sonera.  TX 
U.S.  imports  of  crude  oil  data 
available  revealed  that  US  imports  of 
crude  oil  declined  absolutely  and 
relative  to  domestic  shipments  in  1991 
compared  with  1990. 
TA-\V-26.749:  Davol,  Inc.,  Cranston,  RI 

The  investigation  revealed  that  any 
separations  were  due  to  a  corporate 
decision  to  more  certain  production 
operations  to  other  existing  domestic 
company  facilities. 

TA-W-26.708:  Owens-Brockway,  Ada, 
OK 
The  investigation  revealed  that  a 
corporate  decision  was  made  to 
consolidate  operations  by  shifting 
production  from  the  subject  firm  to 
another  domestic  facility. 
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TA-W-26.fl27:  Amerada  Hess  Corp., 
Houston.  TX 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  or  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

TA-W-27.042:  IMC  Magnetics  Corp.. 
Tempe,  AZ 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met. 
Significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 

TA-W-26.906  and  TA-W-26.906A:  Bull 
Rogers,  Inc.,  &■  Bull  Rogers 
Laydown,  Inc.,  Odessa,  TX 

U.S.  imports  of  crude  oil  declined 
absolutely  and  relative  to  domestic 
shipment  in  1991  compared  to  1990. 
Also,  U.S.  shipments  and  exports  of  dry 
natural  gas  increased  in  1991  compared 
to  1990  and  that  imports  did  not  increase 
relative  to  domestic  shipment  and 
consumption. 

Affirmative  Determinations 

TA-W-26.952;  Springs  Industries.  Inc.. 
White  Plant,  Fort  Mill,  SC 

.\  certification  was  issued  covering  all 
\vori>>er8  separated  on  or  after  February 
13,  1991. 

TA-W-26.877;  Trico  Products  Corp.. 
Buffalo.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
2:*,  1991. 

TA-W-26.871:  Mid  West  Waltham 
Abrasives,  New  Castle,  I  A 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
7,  1991  and  before  February'  1. 1992. 

TA-W-26.830:  Cold  Spring  Granite  Co.. 
Cold  Spring.  MN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  faniiarv 
29, 1991. 

T.A-W'26.992 a.nd  rA-W-28.992A; 
Unisys  Corp..  Flemmgton  ir 
Bronchburg.  Nf 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  4 
1991. 

TA-iV-2fi,854.  T.^-lV-26.85.-l  7.4    IV- 
26,856;  Dekalb  Energy  Cc. 
Bakersfield.  CA.  Artesia,  NM,  & 
Willision.  ND 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
7, 1991. 

!  hereby  certify  that  the  aforementioned 
determinationg  were  issued  during  the  month 
of  April  1992.  Copies  of  these  determinations 
are  available  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor,  200  Constitution 
Avenue  ISTW.,  Washington,  DC  20210  during 
normal  business  hours  or  will  be  mailed  to 
persons  to  write  to  the  above  address. 

Dated:  April  14, 1992. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  92-9093  Filed  4-17-92:  8:45  am] 
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G-^cupationai  Ss'et>  and  ne:i!th 
Administration 

Caiifornnia  State  Sta.naa-d  Reci-est 
fcr  Public  Comment 

AGtHCf;  (JLcapational  Safety  and 

Health  Administration  (OSHA). 

Department  of  Labor. 

ACnOM:  Approval  of  the  California  State 

Standard;  Hand  Fed  Food  Patty 

Machines. 

SUMMARY:  This  notice  invites  comments 
on  California's  Hand  Fed  Food  Patty 
Machines  standard.  This  standard  is  an 
independent  State  standard  for  which 
there  is  no  Federal  OSHA  equivalent. 
Where  a  State  standard  adopted 
pursuant  to  an  OSHA-approved  State 
plan  differs  significantly  from  a 
comparable  Federal  standard  or  is  a 
State-initiated  standard  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  667)  (the  Act)  in 
providing  safe  and  healthful 
employment  and  places  of  employment. 
In  addition,  if  the  standard  is  applicable 
to  a  product  distributed  or  used  in 
interstate  commerce,  it  must  be  required 
by  compelling  local  conditions  and  not 
pose  any  undue  burden  on  interstate 
commerce.  OSHA,  therefore,  seeks 
public  comment  as  to  whether  this 
California  standard  meets  the  above 
requirements. 

DATES:  Written  comments  should  be 
pubmitted  by  May  20, 1992. 
ADDRESSES:  Written  comments  should 
be  m  qnadruplicatp  to  the  Director, 
Federal-State  Operations.  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor,  room  N-3700,  200 
Constitution  Avenue  NV\    W  d'-hington, 
DC  20210, 

FOR  FURTHER  INFORMATION  CONTACT: 
jiirries  Foster.  Dirf»ctor,  Office  of 
[p.formation  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
,'\i,imir;:Stration.  room  N-3M~,  200 


Constitution  Avenue,  NW.,  Washington. 

np  omin   ToI<inV,,^r,o  fin-^1  'i23-81B4. 

A.  Background 

The  requirements  for  adoption  and 
enforcement  of  safety  and  health 
standards  by  a  State  with  a  State  plan, 
approved  under  section  18(b)  of  the  Act 
are  set  forth  in  section  18(c)(2]  of  the  Act 
and  in  29  CFR  1902.29,  CFR  1952.7,  and 
29  CFR  1953.21. 1953.22. 1953.23.  OSHA 
regulations  require  that  States  respond 
to  the  adoption  of  new  or  revised 
permanent  Federal  standards  by  State 
promulgation  of  comparable  standards 
within  six  months  of  OSHA  publication 
in  the  Federal  Register  (29  CFR 
1953.23(a));  a  30-day  response  time  is 
required  for  State  adoption  of  a 
standard  comparable  to  a  Federal 
emergency  temporary  standard  (29  CFR 
1953.22(a)(1)).  Independent  State 
standards  must  be  submitted  for 
OSHA's  review  and  approval.  Newly 
adopted  State  standards  must  be 
submitted  for  OSHA's  review  and 
approval  under  procedures  set  forth  in 
29  CFR  part  1953.  but  are  enforceable  by 
the  State  prior  to  Federal  review  and 
approval.  Section  18(c)(2)  of  the  Act 
provides  that  if  State  standards  which 
are  not  identical  to  Federal  standards 
are  applicable  to  products  which  are 
distributed  or  used  in  interstate 
commerce,  such  standards  must  be 
required  by  compelling  local  conditions 
and  must  not  unduly  burden  interstate 
commerce.  (This  latter  requirement  is 
commonly  referred  to  as  the  "product 
clause." 

On  Mmv  1  I97n  notice  was  pubhshed 
in  the  J^wier  !  RpKister  (38  FR  10717)  of 
the  approval  oi  me  California  State  plan 
and  the  adoption  of  subpart  K  to  Part 
1952  containing  the  decisions.  The 
California  State  plan  provides  for  the 
adoption  of  State  standards  in  the 
following  ni   0"'  -^ 

The  Cal/OStlA  standards  Board, 
comprised  of  7  members  representing 
management  labor,  occupational  safety, 
occupational  health,  and  the  general 
public,  reviews  new  Federal  standards 
as  well  as  proposed  State-initiated 
standards  presented  by  the  California 
Division  of  Occupational  Safety  and 
Health,  and  those  suggested  by 
interested  parties.  The  Standards  Board 
appoints  advisory  committees  with 
special  expertise  to  develop  a  draft 
standard.  Hearings  are  held  to  obtain 
input  from  the  public.  After  a  standard 
is  adop'ed  I  V  thf  Standards  Board,  it  is 
reviewed  by  ihf  ( iffici"  of 
Administrative  l.n  *  h  id  signed  by  the 
Secretary  of  State.  1  ne  standard 
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generally  becomes  effective  30  days 
af»er  signing. 

.After  public  input,  the  California 
Standards  Board  adopted  a  standard  for 
Hand  Fed  Food  Patty  Machines  on 
[anuary  24, 1991.  The  standard  became 
effective  on  March  23, 1991.  By  letter 
dated  .May  10, 1991,  with  attachments, 
from  R.W.  Stranberg,  formerly  Acting 
Chief  Deputy  Director,  to  Frank  L. 
Strasheim,  Regional  Administration,  the 
State  submitted  the  standard  (8  CCR 
section  4554)  and  incorporated  the 
standard  as  part  of  its  occupational 
safety  and  health  plan. 

The  State's  standard  addresses  the 
inherent  hazards  in  operating  tliis  type 
of  machinery  and  initiates  safety 
regulations  for  the  guarding  of  hand  fed 
food  patty  forming  machines.  OSHA 
does  not  have  specific  standards  for 
Hand  Fed  Food  Patty  Machines. 
Therefore,  OSHA's  Directorate  of  Safety 
Standards  Programs  compared  this 
standard  to  OSHA's  Instruction  STD  1- 
12.9,  General  Requirements  for  All 
Machines,  and  concluded  that  the 
State's  standard  addresses  those 
specific  areas  of  point  of  operation 
guarding  necessary  to  provide  safe   . 
handling  of  hand  fed  food  patty 
machines  by  employees. 

B  hsues  for  Determination 

The  California  standard  in  question  is 
now  under  review  by  the  Assistant 
Secretary  to  determine  whether  it  meets 
the  requirements  of  section  18(c)(2)  of 
the  Act  and  29  CFR  parts  1902  and  1953. 
?ublic  comment  is  being  sought  by 
OSHA  on  the  following  issues. 

1.  "At  least  as  effective"  requirement. 
There  are  no  equivalent  Federal 
standards  applicable  to  this  standard. 
Therefore,  OSHA  has  evaluated  the 
State's  requirements  in  comparison  to 
OSHA's  general  standards  requirements 
and  to  enforcement  policy  and  has 
preliminarily  determined  that  the  State 
standard  in  question  meets  the  "at  least 
as  effective"  criterion  on  section  18(c)(2) 
of  the  Occupational  Safety  and  Health 
.•\ct.  However,  public  comment  on  this 
issue  is  solicited  for  OSHA's 
consideration  in  its  final  decision  on 
whether  or  not  to  approve  this 
California  standard. 

2.  Product  clause  requirement.  OSHA 
is  also  seeking  through  this  notice  public 
comment  as  to  whether  the  California 
standard: 

(a)  Is  applicable  to  products  which  are 
distributed  or  used  in  interstate 
commerce; 

(b)  If  so,  whether  it  is  required  by 
compelling  local  conditions;  and 

(c)  Unduly  burdens  interstate 
commerce.  , 


C.  Public  Participation 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  with  respect  to  the  issues 
described  above.  These  comments  must 
be  postmarked  on  or  before  May  20, 
1992,  and  submitted  in  quadruplicate  to 
the  Director.  Federal-State  Operations, 
room  N-3700.  U.S.  Department  of  Labor. 
200  Constitution  Avenue  NW., 
Washington.  DC  20210.  Written 
submissions  must  clearly  identify  the 
issues  which  are  addressed  and  the 
position  taken  with  respect  to  each 
issue.  The  Occupational  Safety  and 
Health  Administration  will  consider  all 
relevant  comments,  arguments,  and 
requests  submitted  concerning  these 
standards  and  will  thereafter  pubUsh 
notice  of  the  decision  approving  or 
disapproving  them. 

D.  Location  of  Supplement  for 
Inspection  and  Copying 

A  copy  of  California's  standard 
applicable  to  Hand  Food  Patty 
Machines,  along  with  approved  State 
provisions  for  adoption  of  standards, 
may  be  inspected  and  copied  during 
normal  business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  U.S.  Department  of 
Labor— OSHA,  71  Stevenson  Street,  San 
Francisco.  California  94105;  California 
Department  of  Industrial  Relations, 
California  Division  of  Occupational 
Safety  and  Health  (Cal/OSHA).  455 
Golden  Gate  Avenue,  4th  Floor.  San 
Francisco,  California  94102;  Office  of  the 
Director,  Federal-State  Operations, 
OSHA  U.S.  Department  of  Labor,  room 
N-3700.  200  Constitution  Avenue  NW.. 
Washington,  DC  20210. 

Authority:  Sec.  18,  84  Stat.  1608  (29  U.S.C. 
667):  29  CFR  part  1902,  Secretary  of  Labor's 
Order  No.  1-90  (55  FR  9033). 

Signed  the  14th  day  of  April,  1992,  in 
Washington,  DC. 
Dorothy  L.  Strunk, 
Acting  Assistanl  Secretary. 
[FR  Doc.  92-9044  Filed  4-17-92;  8; 45  am] 
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Pension  ;r'"ri  Welfare  Benefits 
Adfnm.str3!!on 

Assessment  of  Civii  Penalties  for 
Failure  To  File  Timely  5500  Reports 

The  U.S.  Department  of  Labor's 
Pension  and  Welfare  Benefits 
Administration  (PWBA)  has  announced 
an  expanded  program  for  assessing  civil 
penalties  of  up  to  $1,000  a  day  against 
plan  administrators  for  failing  to  file 
timely  Form  5500  annual  reports.  The 
program  starts  with  the  1988  reporting 
year  and  includes  all  subsequent  years. 


PWB.A  has  also  announced  a  limited 
time  period  daring  which  plan 
administrators  may  file  overdue  annual 
reports  without  incurring  the  full 
penalty. 

PWBA  s  reporting  compliance 
program  wds  established  to  help  assure 
that  plan  administrators  comply  with 
reporting  requirements  under  the 
Employee  Retirement  Income  Security 
Act  of"l974.  as  amended,  (ERISA)  by 
filing  complete  and  accurate  reports  on 
time.  To  date,  PWBA  has  focused  its 
efforts  on  assessing  penalties  against 
plan  administrators  who  filed  seriously 
deficient  annual  reports.  PWB.A  now 
intends  to  identify  and  penalize  those 
plan  administrators  who  file  armual 
reports  late  or  not  at  all. 

Section  502(c)(2)  of  ERISA  and 
Department  of  Labor's  regulations  at  29 
CFR  2560.502C-2  and  §  2570.60  authorize 
the  Secretary  of  Labor  to  assess  up  to 
$1,000  a  day  against  plan  administrators 
who  fail  to  file  complete  and  timely 
armual  reports. 

To  implement  these  provisions  for 
late-filers  and  non-filers,  the  following 
penalties  may  be  assessed  against  plan 
administrators; 

1.  Late-filers,  Plan  administrators  who 
voluntarily  file  annual  reports  for  1988 
and  subsequent  reporting  years  after  the 
due  date,  with  extensions,  will  be 
considered  late-filers.  They  may  be 
assessed  $50  a  day  per  plan  for  the 
period  they  failed  to  file. 

2.  Non-filers.  Plan  administrators  who 
fail  to  file  may  be  assessed  a  penalty  of 
$300  a  day  per  plan.  The  penalty  will 
continue  to  accrue  up  to  5,30.000  per  year 
per  plan  until  a  filing  is  submitted. 

Because  the  Internal  Revenue  Service 
(IRS)  shares  jurisdiction  with  PWBA 
over  pension  plans  (but  not,  with  certain 
exceptions,  over  welfare  plans),  failure 
to  file  timely  reports  for  pension  plans 
may  also  result  in  IRS  penalties. 

Limited  Time  for  Filing  At  Reduced 
Penalty 

For  a  limited  time  PWB.A  is  giving 
pension  and  welfare  plan  administrators 
an  opportunity  to  file  overdue  annua! 
reports  without  incurring  the  full 
penalty. 

Beginning  .March  23.  1992  and 
continuing  until  September  30,  1992  (the 
Grace  Period)  plan  administrators  who 
voluntarily  file  overdue  annual  reports 
for  1988  and  subsequent  plan  years  will 
be  assessed  $50  per  day  per  filing  up  to 
a  maximum  of  SI. 000  per  filing  if  the 
conditions  of  the  Grace  Period  are  met. 
Plan  administrators  who  submit  late 
filings  after  the  Grace  Penod  will  be 
subject  to  the  larger  penalties. 
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Pension  plan  administrators  filing 
overdue  reports  dunng  the  Grace  Period 
will  enjoy  the  same  terms  m  effect  for 
welfare  plans,  but  only  with  respect  to 
PWBA's  penalties.  The  IRS  has, 
however,  indicated  that  it  will  consider 
the  good  faith  efforts  of  pension  plan 
filers  who  take  advantage  of  PWBA's 
Grace  Period  in  determining  what,  if 
any.  penalties  the  IRS  may  impose. 
Information  concerning  IRS  penalties  for 
failure  to  file  timely  reports  can  be 
found  in  the  Form  5500  Series 
instruction  booklets  available  from  the 
IRS. 

Requirements  for  Filing  During  the 
Grace  Period 

Plan  administrators  fihng  overdue 
reports  during  the  Grace  Period  must: 

1.  File  a  complete  Form  5500  Series 
Annual  Report  with  all  required 
schedules  and  attachments  by  mailing  it 
to  the  IRS  Service  Center  designated  in 
the  Form  5500  Series  instructions.  Forms 
and  instructions  can  be  obtained  by 
dialing  l-800-829-36"6  {this  is  a  toll-free 
number). 

2.  Send  a  check  for  the  penalty 
amount,  made  out  to  the  U.S. 
Department  of  Labor  (the  Department], 
together  with  a  copy  of  the  complete 
filing  made  with  the  IRS  with  original 
signatures.  Checks  and  copies  of  the 
filing  made  with  the  IRS  should  be  sent 
to:  Pension  and  Welfare  Benefits 
Administration.  P.O.  Box  "5212. 
Washington,  DC  20013-5212. 

Payment  of  the  penalty  under  the 
terms  of  the  Grace  Period  will  constitute 
a  waiver  of  the  right  both  to  receive 
notice  of  assessment  fromi  the 
Department  and  to  contest  the 
Departments  assessment  of  the  Grace 
Period  penalty  amount.  Payment  of  this 
penalty  does  not  preclude  the 
assessment  of  non-fihng  or  late-filing 
penalties  by  other  agencies. 

Annual  reports  received  dunng  the 
Grace  Period  are  subject  to  the  usual 
edit  checks.  Plan  administrators  will  be 
given  an  opportunity  to  correct 
deficiencies,  in  accordance  with  the 
procedures  contained  in  regulations 
located  at  29  CFR  2560.502c-2  and 
2570.60  et  seq.  However,  uncorrected 
deficiencies  may  result  m  the 
assessment  of  further  penalties. 

PWBA  has  prepared  a  booklet.  "The 
Trouble-Shooter's  Guide  to  Filing  ERISA 
Annual  Reports."  to  assist  in  preparing 
the  Form  5500.  The  booklet  tells  how 
forms  are  processed  and  how  to  avoid 
potential  filing  errors.  Copies  are 
available  by  written  request  to:  U.S. 
Department  of  Labor,  Pension  and 
Welfare  Benefits  .Administration,  room 
»  N-5511,  2nd  &  Constitution  Ave  ,  NW,. 
Washington.  DC  20210 


FOR  FURTHER  INFORMATION  CONTACr. 

[anet  Powell.  Division  of  Reporting 
Compliance,  Office  of  the  Chief 
Accountant.  Telephone  (202)  523-8867 
(Not  a  toll-free  number). 

Signed  at  Washington  DC,  this  14th  day  of 

'^IJpnl  1992. 

Alan  D.  Lebowitz, 

Deputy  Assistant  Secretary  for  Program 
Operations,  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of  Labor. 

[PR  Doc  92-9094  Filed  4-17-82:  8:45  am] 
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NATIONAL  COMMISSION  ON 
JUDICIAL  DISCIPLINE  AND  REMOVAL 

Public  Hearing 

agency:  National  Commission  on 
Judicial  Discipline  and  Removal. 

action:  Notice  of  public  hearing. 

TIME  AND  place:  Notice  is  hereby  given 
in  the  public  interest  that  a  public 
hearing  of  the  National  Commission  on 
Judicial  Discipline  and  Removal  will 
occur  on  May  1, 1992,  in  Washington, 
DC.  The  hearing  will  commence  at  9:30 
a.m.,  will  break  for  lunch  (from  12  noon 
until  1:30  p.m.]  and  will  continue  until 
approximately  4:30  p.m. 

The  precise  location  of  the  hearing 
will  be  room  2237,  Raybum  House 
Office  Building.  U.S.  House  of 
Representatives,  Washington,  DC. 

STATUS  AND  AUTHORITY:  The  entire 

hearing  will  be  open  to  the  public.  Lunch 
will  be  closed  to  the  public.  The  public 
hearing  will  be  the  first  one  of  the 
National  Commission,  a  body  composed 
of  thirteen  members  appointed  by  the 
Speaker  of  the  House,  the  President  pro 
tern  of  the  Senate,  the  President  the 
Chief  Justice  of  the  United  States  and 
the  Conference  of  Chief  Justices.  The 
National  Commission,  established  by 
Public  Law  101-650  (title  IV],  is  assigned 
three  statutor>'  duties.  The  first  is  to 
investigate  and  study  the  problems  and 
issues  involved  in  the  tenure  (including 
discipline  and  removal)  of  Article  III 
(appointed  to  serve  for  life)  Federal 
judges.  The  second  is  to  evaluate  the 
advisability  of  pioposmg  alternatives  for 
current  arrangements  with  respect  to 
such  problems  and  issues,  including 
alternatives  for  the  discipline  or  removal 
of  Federal  judges  that  would  require 
constitutional  amendments.  Finally,  the 
Commission  is  required  to  prepare  and 
submit  a  report  to  the  Congress,  the 
Chief  Justice  and  the  President  setting 
forth  a  detailed  statement  of  its  findings 
and  conclusions  together  with  any 
recommendations  for  legislative  and 


administrative  actions  as  are  considered 
appropriate.  The  Commission  is  not 
authorized  to  consider  the  factual 
underpinnings  of  specified  complaints 
against  Federal  judges. 

Ordinarily  the  provisions  of  the 
Government  in  the  Sunshine  Act  are  not 
applicable  to  legislative  or  judicial 
agencies.  Nonetheless,  since  the 
Commission  is  composed  of 
representatives  of  all  three  branches  of 
the  Federal  government,  good  faith 
attempts  will  be  made  to  follow  the 
spirit  of  the  law.  This  good  faith 
commitment  to  open  meetings  and 
hearings  is  incorporated  in  the 
Commission's  By-laws. 

MATTERS  TO  BF  CONS'DERfO:  The 

L^uiiiinissiuii  Will  it'Luivf  ii'biimony 
about  the  problems  and  issues  involved 
in  the  tenure  of  Federal  judges.  The 
inquiry  will  deal  with  two  distinct  but 
related  subjects:  The  first  being  judicial 
discipline  as  administered  by  the 
Federal  judicial  branch  of  government; 
and  the  second  being  impeachment  and 
removal  by  the  legislative  branch  of 
government.  During  the  morning  hours, 
the  Commission  will  explore  issues 
relating  to  the  role  of  the  U.S.  House  of 
Representatives  in  the  impeachment 
process.  During  the  afternoon  session, 
the  Commission  will  receive  testimony 
about  judicial  discipline  and  disability 
machinery  and  procedures  within  the 
Federal  judicial  branch. 

Members  of  the  public  who  wish  to 
testify  are  urged  to  contact  the 

Cnmmis^inn 

CONTACT  PtRSONS  FOR  FaR'"M[R 

INFORMATION:  For  more  information, 
i,unicii,t  Michael  J.  Remington  or  Victoria 
Y.  Smith  at  the  National  Commission  of 
Judicial  Discipline  and  Removal,  suite 
690,  2100  Pennsylvania  Avenue  NW„ 
Washington,  DC  20037-3202;  or  call  (202) 
254-8169. 

In  order  to  schedule  testimony, 
contact  Vera  Karamardian  at  the 
Commission  offices  at  (202)  254-8170, 

SUPf>L£MENTABV  INF  ORM  ATION:  A 

wTitten  transcnpt  oi  tne  Hearing  will  be 
prepared  and  made  available  for  public 
inspection  during  regular  working  hours 
at  the  Commission  offices  within 
approximately  thirty  working  days  of 
the  hearing. 

Michael  |.  Remington, 
Director 

[PR  Doc  9?  '*"''''  Filed  4-17-92:  8:45  am] 

I  coot  fc«2i>-oe-M 


14438 


Federal  Register 


N'o    "6  /  Mop.day.  Apn!  20,  1992  /  Notices 


NATIONAL  SCIENCE  FOUWOATIOM 

Special  Emphaste  P»n«4  'tn 
Atmo»p*>ef1c  Sciences;  Meeting 

summary:  In  accordance  with  the 
Fede-ai  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 

fc!!ow;r2  Tieclir: 

SUPPtXMENTARY  tNfORMAT;0»t-   1  he 

pu.rpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552h'c/>  Government  in  the  Sunshine 
Act. 
Name:  Special  Emphasis  Panel  in 

Atmospheric  Sciences. 
Date:  May  4  and  5, 1992. 
T:rr,e:  9  a.m.  to  5  p.m.  each  day. 
Place:  National  Center  for  Atmospheric 

Research,  1850  Table  Mesa  Ehive, 

Boulder,  Colorado. 
Type  of  Meeting:  Closed. 
Agenda:  Review  and  evaluation  of 

UNIDATA  Applications. 
Contact:  Dr  Clifford  A.  Jacobs.  Facilities 

Coordinator,  Division  of  Atmospheric 

Sciences,  National  Science 

Foundation.  Washington,  DC  (202) 

357-9889. 

Dated:  April  14. 1392. 
M.  Rebecca  Winkler, 
Committee  Mancgentent  Officer. 
'^  Dec  9:-9r04  F'ed4-17-«2;  8:45  ami 

Bli_t,t4G  CO0€  T^SS-'Ji-l* 


Special  Enph-'s's  Panel  in  C*^-3rris:rY 
Meeting 

in  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463. 
as  amended)  the  National  Science 
Foundation  announces  the  following 
meeting; 

Some:  Special  Emphasis  Panel  in 
Chemistry. 

Date  and  Time:  May  8, 1992;  8  a.in.  to  5 
p.m. 

Place:  Room  340,  National  Science 
Foundation.  1800  G  Street,  NW.,  Washington. 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Arthur  F.  Findeia. 
Head.  Office  of  Special  Projects,  Chemistry 
Division.  1800  G  Street  NW.  room  34a 
Washington.  DC  20550.  Telephone:  (202)  a57- 
7503. 


Purpose  of  Meeting:  To  provide  advice  and 
recommendationa  concernmg  proposals 
submitted  to  NSF  for  financial  support. 

Agendo:  To  review  and  evah»ate  Research 
Planning  Grants  and  Career  Advancement 
Awards  Proposals  for  Women  Scientists  and 
Engineers  and  Minority  Career  Advancement 
Awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individtiala  assodated  with  the  proposals. 
These  matters  are  exempt  under  5  U5.C 
552b{c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated;  April  14. 1992. 
M.  Rabocca  WinkWr. 

Committee  Management  Officer. 

[FR  Doc.  92-9005  Filed  4-17-92;  8:45  am) 
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The  National  Science  Foundation 
announces  the  following  meeting: 

Nome:  Materials  Research  Advisory 
Committee  (MRAC). 

Place:  National  Science  Foundation, 
Vermont  Avenue  Conference  &  Training 
Center,  500E  W£.  Dcming  Room,  1110 
Vermont  Avenue,  ^fW..  Washington,  DC 
20005. 

Date:  Thursday.  May  7  and  Friday.  May  8, 
1992. 

Time:  8:30  ajn. — 5  pjn.  (Thursday).  9:00 
a.m. — 5  p.m.  (Friday). 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  J.  Narayan,  Division 
Director,  Diviaioa  of  Materials  Research 
(DMR):  room  408,  ?>JatK)nal  Scjence 
Foundation.  Waahmgton,  DC  2055a 
Telephone:  (202)  357-8794.  FAX:  (202)  357- 
7959. 

Minutes:  May  be  obtained  from  the  contact 
person.  Dr.  |.  Narayan.  at  the  above  stated 
address. 

Purpose  of  Committee:  To  provide  advice 
and  recommendationa  cottceming  support  of 
materials  research. 

Agenda: 
Thursday,  May  7,  1992 
8:30  a.m. — Introductory  Remarks  and 

Adoption  of  Minutes. 
9  a.m.— DMR  Status  Reports  and  Budget 

Briefing: 
12  noon — Working  Lunch;  Presentation  by  Dr. 

Lyle  H.  Schwartx  of  NIST  on  the  Status 

of  the  FCCSET  Advanced  Materials  and 

Processing  Program. 

1  p.m. — Meeting  with  Dr.  David  Sanchez, 

Assistant  Director,  Mathematical  and 
Physical  Sciencea. 

2  p.m.— Meeting  with  Dr.  Elbert  L  Marsh, 

Deputy  Assistant  Director,  Engineering. 

3  p.m. — Discussion  of  Needs  and 

Opportunities  m  Materials  Research. 
5  p.m. — Adjourn. 

Friday,  May  8. 1992 

9  a.m.— Discusskin  of  Long  Range  Plans  and 

Future  Initiatives. 


12  rvoon— Working  Lunch. 

1  WpnT.— Further  Dwcussion  of  Needs  and 

Opporttinirtes  tr  Matenals  Research 
4:30  p  .Ti  — Fuhjre  MRAC  Art)vine«i 
5  pm.— Adjourn. 

Dated  April  14, 19r,2. 

M  Rebecca  Winkler. 

Commitiee  Kkinogemfnt  Officer 

'FR  Doc  0:-Wfr  Filed  4-17-92;  8:45  am) 
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Advisory  Committee  for  the 
Mathematical  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  Public  Law 
92-461,  as  amended,  the  National 
Science  Foundation  announces  the 
following  mettjug: 

Nome:  Advis^y  Committee  for  the 
Mathematical  Sciences. 

Date B-  Time:  May  4-5, 1992— 8:30  am.  to  5 
p.m.  each  day  May  a.  1992— a  30  am  ic  3  30 
pjn. 

Place:  Room  540,  National  Science 
Foundation,  laoo  G  Street,  NW  .  Washington. 
DC  20550, 

Type  of  Mt't't/n,!^: 
Part  Open — iMonday,  May  4.  3  p  m,  to  5  pjn.; 

T-J€sday.  May  5.  10  a,m,  to  12  noon;  and 

Tjesday.  Ma>  5,  ];30  p.m.  to  close  of 

meettr,ji] 
Part  Closed — {Monday.  Mjy  4.  8.30  a.m.  to  3 

p.m.;  Tue&day.  May  5,  8.30  a  m.  to  10  a.-TO., 

and  Tuesday.  May  5.  12 noon  to  1;30  pm.) 

Contact  Person:  Dr,  )adith  S,  Sunley. 
Division  Director.  Division  of  Mathematical 
Sciences,  room  3.3a  National  Science 
Foundation.  Washington,  DC  20550. 
Telephone  (2£):l  357-9669  Electronic  mail: 
J8unley@nsf  gov.  Anyone  planning  to  attend 
this  meetuTg  should  notify  Dr.  Sunley  no  later 
than  May  1, 1992. 

Purpose  of  Committee:  To  provide  ad\nce 
and  recommendations  concerning  support  for 
research  :r.  t.he  mathematical  sciences. 

To  carry  out  Conrimittee  of  Visitors  review 
of  the  AJjgebra  and  Number  Th.pory.  Applied 
.Maiheroatics,  Computational  MathematK-s. 
and  Geometric  Analysis  programs. 

Agenda: 

Monday,  Mcy  4.  1992,  8:30  a.m.  to  3  p.m.— 
Closed 

Committee  of  Visitors  Review  of  Algebra 
and  Number  Theory,  Applied  Mathpmatics. 
Computational  Mathematics,  and  Geometric 
Ana>-j  sis;  incbding  examination  of  proposals, 
reviewer  comrfvents  and  other  privileged 
materials. 

Reason  'iw  CJostng-  The  Committee  of 
Visitor's  r^-view  of  proposal  actions  will 
include  pnvitejied  ir.teiipctuai  proper'y  and 
personal  iniomiation  that  could  hann 
individuals  if  it  were  disclosed.  If  discus-jions 
were  open  to  the  public,  these  matters  that 
are  exempt  under  5  U,S,C.  5,i2bit)  (4)  and  i61 
of  the  Government  in  the  Sunsh.r.e  .Act  would 
be  improperly  disclosed. 
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Monday  May  4.  1992,  3 p.rr.   to  5  p.m.— Open 

Welcome 

Introductions 

Current  Status  Fiscal  Year  1992 

Fiscal  Year  1993  Budget  Request 

Tuesday,  May  5,  1992.  6:30  a.m.  to  10  a.m.— 
Closed 

Continuation  of  Committee  of  ViS'/.^rs 
reviews. 

Tuesday.  May  5, 1992, 10  a.m.  to  12  noon- 
Open 

Report  of  the  Committees  of  Visitors,  Algebra 
and  Number  Theory,  Applied  Mathematica. 
Computational  Mathematics,  Geometric 
Analysis,  Discussion  of  COV  Reports. 
Issues  arising  from  oversights 

Tuesday.  May  5,  1992,  12  noon  to  1:30p.m.— 
Closed 

Dicussion  with  AD/MPS  on  the  role  of  the 
Division  Director.  (Personnel  matters). 
Reason  for  Closing:  The  personnel  matters 
being  discussed  include  information  of  a 
personal  nature  where  disclosure  would 
constitute  unwarranted  invasions  of  personal 
privacy.  These  matters  are  within  exemption 
16)  of  ll'.S.C.  552btc).  Government  in  the 
Sunshine  Act. 

Tuesday.  May  5.  1992,  1:30p.m.  to 
adjournment — Open 

Long  Range  Planning — DMS  and  MPS 
Priorities  for  the  Mathematical  Sciences 
Plans  and  assignments  for  the  future  other 
business 

Dated:  AprilU.  1992. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  92-9006  Ffleri  4-17-92;  8;45  am] 

BILUHG  COO£  7555-0^-11 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

agency:  Nuclear  Regulatory' 
Commission  (NRC). 

ACTK>N:  Notice  of  the  OMB  review  of 
information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
OMB  for  review  the  following  proposal 
for  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
.•\ct  144  U.SC.  chapter  35). 

1.  Type  of  Submission  .\ei^\  Revision. 
or  Extension:  Revision. 

2.  Title  of  the  Information  Collection: 
Proposed  Rule.  10  CFR  5063,  "Loss  of 
Ail  Alternating  Current  Power. 

3.  Form  Number:  Not  Applicable. 


4.  How  Often  the  Coiicc!  on  's 
Required.  On  occasion.  Only  when 
emergency  diesei  generator  (EDG)  fails 
to  start  and  load-run  reach  the  failure 
criteria  specified  m  proposed  rule. 

5.  Who  Will  be  Required  or  Asked  to 
Report  Ail  light  water  power  reactor 
licensees. 

6.  An  Estimate  of  Reporting 
Responses:  12  reports  annually. 

7.  An  Estimate  of  the  Number  of 
Hours  Annually  Needed  to  Complete  the 
Reporting  Requirement  or  Request:  8900 
{492  hours  per  response). 

8.  An  Indication  of  Whether  Section 
3504(h).  Public  Law  96-511  Applies: 
Applicable. 

9.  Abstract:  The  proposed  rule  would 
require  licensees  to  test  and  monitor 
emergency  diesei  generators  (EDGs) 
against  criteria  that  indicate  possible 
degradation  from  the  EDG  target  levels 
selected  by  the  licensee  in  determining 
the  specified  station  blackout  duration 
as  required  by  10  CFR  50.63(a).  This 
approach  consists  of  (1)  establishment 
of  EDG  target  reliability  levels  that 
comport  with  the  reliability  levels 
assumed  in  a  licensee's  coping  analysis 
for  station  blackout;  (2)  establishment  of 
trigger  values  with  respect  to  EDG 
failures,  to  provide  warning  of  possible 
deterioration  of  EDG  reliability  and  to 
provide  a  basis  for  taking  regulatory 
action  when  it  becomes  clear  from 
surveillance  testing  that  EDG  reliability 
has  fallen  below  selected  target  levels; 
and  (3)  a  reporting  regime  for  EDG 
failures  consistent  with  the  approach 
described  above. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street  NW„  Lower  Level.  Washington, 
DC. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  Minsk,  Office  of  Information  and 
Regulatory  Affairs  (3150-0011).  NEOB- 
3019,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084.  The  NRC 
Clearance  Officer  is  Brenda  Jo.  Shelton. 
(301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  9th  day 
of  Aprill992. 
For  the  Nuclear  Regulatory  Commission. 

Gerald  F  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management 

:FT?  Doc  92-9102  Filed  4-17-92:  8:45  am] 


I  Docket  No   W-443A1 


Public  Service  Company  of  New 
Hampshire,  et  al,,  Seabrook  Nuciear 
Station,  Unit  1  Reevaluatton  o' 
Antitrust  Finding 

Notice  is  hereby  given  that  counsel  for 
the  City  of  Holyoke  Gas  and  Electric 
Department  has  requested  a 
reevaluation  by  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation  of 
the  "Finding  of  No  Significant  Antitrust 
Changes"  pursuant  to  the  antitrust 
review  of  the  captioned  nuclear  unit. 
After  further  review.  I  have  decided  not 
to  change  my  finding. 

A  copy  of  my  finding,  the  request  for 
reevaluation.  and  my  reevaluation  are 
available  for  public  examination  and 
copying,  for  a  fee,  at  the  Commission's 
Public  Document  Room,  2120  L  Street. 
NW.,  Washington.  DC  20555. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  April  1992. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  E.  Muriey.  Director, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  92-9105  Filed  4-17-92;  8:45  am] 
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Dock  91  No    SC-  '-.Si 

Pubiic  Service  Eiectnc  &  Gas 
Company,  Atlantic  City  EiecincCo^ 
Hope  Greet*  Generating  Station: 
Withdrawal  o«  Amendment  to  F  aci:it> 
Operating  Ucense 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  by  the  Public  Service 
Electric  and  Gas  Company  and  Atlantic 
City  Electric  Company  (the  licensees)  to 
withdraw  their  October  17, 1991 
application  for  an  amendment  to  Facility 
Operating  License  No.  NPF-57.  issued  to 
the  licensee  for  operation  of  the  Hope 
Creek  Generating  Station,  located  in 
Lower  Alloways  Creek  Township. 
Salem  County,  New  Jersey.  Notice  of 
Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  November  13. 1991 
(56  FR  57703). 

The  purpose  of  the  licensees' 
amendment  request  was  to  revise  the 
Technical  Specifications  to  modify  the 
minimum  channels  operable 
requirement  of  the  Suppression  Pool 
Water  Temperature  Instruments. 

Subsequently,  the  licensees  informed 
the  staff  that  the  amendment  is  no 
longer  requested.  Thus,  the  amendment 
application  is  considered  to  be 
withdrawn  by  the  licensees. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
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amendment  dated  October  17, 1991.  and 
(2)  the  staffs  letters  dated  March  20. 
1992  and  April  13. 1992. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW., 
Washington.  DC  and  at  the  Pennsville 
P-jblic  Library.  190  S.  Broadway. 
Pennsville,  New  Jersey  08070. 

Dated  at  Rockville.  Maryland  this  13tb  day 
of  April  \3SZ 

Fcr  the  Nuclear  Regulatory  Commission. 
Stephen  D«mbek, 

Project  Manager.  Project  DiKCtorote  1-2. 
Division  of  Reactor  Projects— I / 11  Office  of 
Nucfear  Reactor  Regulation. 
[FR  Doc  92-^04  Filed  4-17-82;  8:45  am) 
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OFFICE  Or  T^E  UNITED  STATES 
TRADE  REPRESESTAir.E 

'Docket  No  301-80] 

Canadian  F-ovincsal  Practsces 
Affecting  Ca.nadtan  Imports  of  Beer 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTtOM:  Notice  of  determination  under 
section  305  of  the  Trade  Act  of  1974.  as 
amended  (Trade  Act"). 

summary:  The  Office  of  the  United 
States  Trade  Representative  has 
determined  that,  in  Hght  of  continuing 
negotiations  to  eliminate  certain 
provincial  liquor  board  practices,  it  is 
desirable  to  delay  implementation  of 
action  under  section  304  of  the  Trade 
Act  in  the  above-referenced  action. 
ADDRESSES:  Section  301  Committee, 
Office  of  the  United  States  Trade 
Representative,  room  223,  600 17th 
S'-ee'  N"\V    Washington,  DC  20506. 
FOR  FUr,THE.«l  IWfORMATlOM  CONTACT. 

David  Weiss,  Deputy  Assistant  United 
States  Trade  Representative  for 
Canadian  Affairs.  (202)  395-3412,  or 
Andrew  Shoyer.  Assistant  General 

SUPPtEMENTARV  INPORMATION:  On 

December  27. 1991.  the  United  States 
Trade  Representative  ("USTR") 
determined,  consistent  with  a  report  of  a 
dispute  settlement  p.inel  established 
under  the  General  Agreement  on  Tariffs 
and  Trade  ("CATT),  that  acts,  policies 
or  practices  of  Canada  violate  the 
provisions  of  a  trade  agreement 
(specifically,  the  GATT),  and  that  action 
be  taken  in  the  form  of  substantially 
increased  duties  on  beer  and  malt 
beverages  from  Canada  siifficient  to 
offset  fully  the  nullification  or 
impairment  of  U.S.  GATT  benefits 
resulting  from  these  Canadian  acts. 


policies  or  practices.  57  FR  308  (January 
3, 1992).  The  USTR  further  determined  at 
that  time,  pursuant  to  section  305(a)(2] 
of  the  Trade  Act.  that  it  was  desirable  to 
implement  such  action  no  later  than 
April  10. 1992. 

On  March  31, 1992,  the  Government  of 
Canada  submitted  to  the  GATT 
Contacting  parties  a  plan  of  proposed 
provincial  actions  to  address  the 
recommendations  of  the  GATT  panel 
report.  The  United  States  found  the  plan 
to  be  unacceptable  because  the 
proposals  would  not  bring  Canada  into 
GATT  conformity,  and  would  be 
implemented  over  an  excessively 
lengthy  period  of  time. 

Since  March  31. 1992,  the  United 
States  and  Canada  have  held 
consultations  in  which  clarification  of 
the  March  31  plan  has  been  sought. 
Further,  the  United  States  has  sought 
negotiations  designed  to  provide 
significant  market  access  for  U.S. 
brewers  by  the  1992  summer  season. 
The  United  States  is  currently 
negotiating  with  Canada  on  this  matter. 
Accordingly,  the  USTR  has  determined, 
pursuant  to  section  305  of  the  Trade  Act, 
that  it  is  desirable  to  delay 
implementation  of  the  action  announced 
on  December  27. 1991,  to  allow  these 
negotiations  to  proceed. 

Pending  the  conclusion  of 
negobations,  the  USTR  has  instructed 
the  Customs  Service,  pursuant  to  section 
301(c)(1)  of  the  Trade  Act.  to  withhold 
liquidation  of  Canadian  beer  entered,  or 
withdrawn  for  consumption  from 
warehouse,  on  or  after  April  13, 1^2. 
Jeanne  E.  Davidson, 
Chairman.  Section  301  Committee. 
[FR  Doc.  92-9036  Filed  4-17-92;  8:45  am) 
BiLUNO  cooE  aiao-ov-H 


DEPARTWENT  OF  TRANSPCRTATION 

Coast  Guard 
(CGD  9t-224I 

C^nif'ca.  on  ct  Atternative  .*c/'3ory 
Group  in  Lieu  ;  >  d  Council 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  Certification. 

summary:  On  April  14. 1992,  the  Coast 
Guard  certified  the  Prince  William 
Sound  Regional  Citizens'  Advisory 
Council  (RCAC)  as  a  voluntary  advisory 
group  pursuant  to  section  5002(o)  of  the 
Oil  Pollution  Act  of  1990  (OPA  90). 
Annual  certification,  in  accordance  with 
OPA  90,  allows  an  organization  acting 
as  an  advisory  group  to  function  in  bcu 
of  a  council  in  order  to  monitor  the  oil 
tankers  and  fadlities  in  the  vicinity  of 
Prince  William  Sound. 


EFFtcrrvt  date:  Period  March  22,  1992 

through  December  31. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  Paul  [ewell, 
Project  Manager,  O;!  Pollution  .-Xct  (OPA 
90)  Staff,  (G-MS-11,  (202)  257-6746,  U,S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  Washington,  DC  20590-0001. 

SUPPLEMENTARY  INFORMATION: 

Cor.gress  passed  the  Oil  Terminal  and 
Oil  Tanker  Environ-mental  Oversight 
and  Monitoring  Act  of  1990  (section  5002 
of  OFA  90)  »o  foster  the  long-term 
partnership  between  industrv, 
government,  and  local  communitjes  in 
overseeing  compliance  with 
environrr.ental  concerns  in  the  operation 
of  crude  oil  termnals  and  oil  tankers. 

Section  5002(o}  of  OPA  %,  permits  a 
voluntary  advisory  group  m  lieu  of  a 
council  of  the  t>-pe  specified  in  section 
5002(c)-(l)  to  represent  the  communities 
and  interests  m  the  vicinity  of  the  oil 
terminal  facilities  m  Prince  William 
Sound  if  certain  conditions  are  met.  The 
adviso.'7  groups'  purpose  is  to  monitor 
the  operations  of  the  oil  tankers  and 
terminal  facilities  and  provide  advice 
and  recommendations. 

OPA  90  requires  annual  certification, 
by  the  President  that  a  voluntary 
advisory'  group  in  the  Prince  William 
Sound  area  fosters  the  general  goals  and 
purposes  of  the  Act  and  is  broadly 
representative  of  the  community  and 
interests  in  the  vicinity  of  the  terminal 
facilities  in  order  for  that  group  to 
function  in  lieu  of  the  specified  council. 
Accordingly,  in  1991,  the  FVcsidert 
granted  certification  to  the  Prince 
William  Sound  Regional  Citizens' 
Advisory  Committee:  that  certification 
has  now  expu'ed.  The  authority  to 
certify  alternative  advisory  groups  was 
delegated  to  the  Commandant  of  the 
Coast  Guard  and  has  been  redelegativd 
to  the  Chief,  Office  of  Mr.rine  Safety. 
Security  and  Environmental  Protection. 
The  Coast  Guard  is  currently  developing 
standards  for  recertificaticn  of 
voluntary'  advisory  groups  but  these 
standards  have  not  yet  been  finalized. 

The  Coast  Guard  received  a  request 
from  the  Prince  Wiiiiam  Sound  Regional 
Citizens'  Advisory  Council  requesting 
recertification  in  1992  as  the  alternative 
voluntary  advisor^'  group  for  Prince 
Wiiiiam  Sound.  The  request  to  recertify 
the  group  ir  accordance  with  section 
5002(o)  of  OPA  90  was  evaluated 
without  the  benefit  of  formal  siandcirds 
and  approved.  In  the  future. 
recertification  requests  will  be  approved 
only  if  the  advisory  groups  meet  the 
criteria  developed  by  the  Coast  Guard. 
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Cartification 

By  letter  dated  Aprii  14, 1992  the 
Cfeiet  Office  of  Marine  Safety,  Security 
and  environmental  Protectioc  certified 
that  the  Pnnce  William  Sound  Regional 
Citizens'  Advisory  Council  qualifies  as 
an  alternative  voluntary  advisorj'  group 
under  the  provisions  of  section 
5002(o}{l)  of  the  Oil  PoDutJon  Act  of 
1990. 

Issued  on:  April  14,  1992. 
R-C.  North. 

Captain  US  Coast  Guard.  Deputy  Chief. 
Office  of  Marine  Safety  Secant}-  cmd 
E.r  virontnental  Protection 
[FR  Doc.  92-9086  Fiied  4-17-91  6:45  amj 
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(CGD  92-0191 

Discontinuance  of  Commercial  Reflle 
of  Loran-C  and  Omega  Navigation 
System  Status 

agency:  Coast  Guard,  DOT 

action:  Notice:  request  for  comments. 


summary;  The  Coast  Gua.'-d  will  cease 
providing  Loran-C  and  Omega  status 
informatjon  via  the  Defense 
Communications  Service  (DCS)  Autodin 
Consolidated  Commercial  Refile  Center. 
The  Omega  Mail  Status  Advisory 
Service  will  also  be  discontinued.  The 
information  will  be  posted  on  an 
electronic  bulletin  board  (BBS) 
maintained  by  the  USCG  Omega 
Navigation  System  Cpoter  in 
Alexandria.  V.A.. 

DATES:  Commercial  refihng  of  status 
messages  will  cease  on  September  30. 
1992. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Executive  Secretary  (G- 
LRA/3406)  (CGD  92-019),  U.S.  Coast 
Guard,  Washington,  DC  2059:WXX)1. 
Comments  will  be  available  for  public 
inspection  and  copying  between  8  a.m 
and  3:30  p.m.,  Monday  through  Friday, 
except  holidays,  at  the  Marine  Safety 
Council  (G-IJIA).  room  3406,  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street.  SW.,  W  ashington,  DC  20593- 
(X)01.  Comments  may  also  be  hand 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
CDR  Clyde  Watanabe,  Executive 
Officer,  USCG  Omega  Navigation 
System  Center,  7323  Telegraph  Road, 
Alexandria,  VA  22310-399^  telephone 
703  ,'866-3600,  (FTS)398-3800. 
SUP^LEMEMTARY  iMF0««MATiON:  The  DCS 
Autodin  Consolidated  Commen::ial 
Reflle  Center  in  Albany,  GA  will  cease 
operations  in  November  1993,  requinne 
the  Coast  Guard  to  utilize  another 
method  to  make  Omega  and  Loran-C 


status  information  available  to 

commercial  interests.  The  Omefja  Mail 
Status  Advisory'  Service,  which  involved 
special  disspm.ination  of  Omega  status 
messages  \na  mail,  will  also  be 
discontinued  by  the  Coast  Guard  as  a 
cost  savings  measure.  The  information 
will  be  made  available  to  interested 
parties  through  an  electronic  bulletin 
board  system  [BBS)  operated  by  the 
USCG  Omega  Navigaboo  System  Centi  : 
in  Alexandria,  V.-^i. 

Omega  status  and  status  infunnHhor; 
for  the  continental  U.S..  Alaskan,  and 
Canadian  Loran-C  chains  are  aireadv 
available  via  BBS.  The  BBS  is  oper-riieo 
to  make  radionavigation  information 
available  to  users  24  hours 'day  365 
days/ year  The  BBS  provider 
information  on  the  GkobaJ  PosUKining 
System  (GPS),  Differential  GPS.  Omega, 
general  radionavigation  information, 
and  the  followinR  Loran-C  chains: 
Canadian  East  Coast  Ciiam  (Cf^C,  59301, 
Northeast  U.S.  Cham  (.\EUS.  9960). 
Southeast  US  Chain  |SEIJS,  7980!, 
Great  Lakes  Cham  (GIJCS,  89701,  South 
Central  U.S.  Chain  fSOCUS,  9610).  North 
Central  U.S.  Chain  (NOCUS.  8290),  U,S. 
West  Coast  Cham  (USWC.  9940), 
Canadian  West  Coast  Cham  (CW'G 
5990).  Gulf  of  Alaska  Cham  (GO A  7960), 
and  North  Pacific  Cham  fNORPAC 
9990).  Users  may  contact  the  BBS  va 
mod'-m  at  (~031  868-3890  for  3O(V24O0 
bits  per  second  and  at  C03)  866-3894  for 
up  to  9600  bits  per  second. 

The  Coast  Guard  will  cease  providing 
the  status  information  via  the 
com.mercial  refile  system  and  mall  {for 
Omega  status  advisoriesl  on  September 
30.  1992, 

Rather  than  actively  providing  the 
information  to  users,  the  Coast  Guard 
intends  for  users  to  access  the  BBS  on 
ibcir  own  initiative.  The  Coast  Gunrd 
specifically  requests  comments  from  the 
using  public  concerning  the  effect  of  this 
change  on  their  operations  and  any 
alternative  suggestions.  In  addition  to 
the  bulletin  board,  watchstanders  a:  this 
information  center  can  l>e  reaLheci 
directly  at  (703)  866-3806  '.:   -  «  a.n:  to 
4  p.m..  Eastern  time,  Mond.iy  th.'c>u^n 
Friday,  except  federal  holidays,  with 
voice  recordings  available  after  work 
hours  at  (703)  86&-3801  fur  Omega  status 
and  (703)  866-3826  for  GPS  status 
Loran-C  status  is  not  currently  axsilati). 
on  voice  recording.  Although  various 
information  services  are  avaiiattle  24 
hours  a  day,  the  information  on  tb<-rri  is 
updated  only  dunng  these  workins 
hours.  The  Coa&t  Guard  plans  to  ex;  and 
the  information  center  to  24  kT/da> 
operations  by  September  ;iO,  \99Z. 


[, Lilted  Apal  1,  I99r 
W.)   Ecker 

R^-'T  Arfmrol.  U.S.  Coatf  Gaani.  Chief,  Office 

of  Savigatic-  Soff'\  nf>'-' M  rK'"-M^-i  Serrices. 
(FR  Doc,  92-4>nfi-  V:''.--  4- 1 "  Vi.  e.As  Binj 
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'CGD9t?-O?0' 

Move  of  Coast  Ckiard  AtiantK  A-ea 
Loran-C  Staff 

AGENCY-  (:,,i,HS'  (  '-i„iHr-i    I)i  J  r. 

ACTION:  \,iV    ( 

SUMMARY:  The  Coast  Coard  Atlantic 
Area  Loran-C  Branch  will  mov«  from  its 
current  iocati on  on  Govpmnrs  Island. 
NY  to  AiexannriH   \A    Fhss  change  is 

expected  to  resui'       Sx'tter  management 
a  ad  efficiency  a?  h  ■■•sui!  n^ 

consolidation  oi  fcirr;;;.-.^    ini^iiinrs 

DATES:  Thf  mo\  i 

Iu!v  31,  lii'j_. 


ii;  t>e  oompleted  by 


address:  The  staff  can  be  contacted  via 
ONSCEN  at  (703)  8«&-380a  FAX  number 
(703)  666-3866.  and  mailing  address: 
Commander,  Atlantic  Area  (Atl),  C/O 
Commanding  Officer.  USCG  Alexandria. 
VA  22310-3998 

FOR  FUBTHCB  INFORMATION  CONTACT: 

CDR  Clyde  Waianat)e.  i:jcecuUve 
Officer,  USCG  Omega  Navigation 
System  Center,  7323  Telegraph  Road 
Alexandria,  VA  22310-3998.  telephone 
703/866-3800.  [FT)  398-^3800. 

SUPPLEMENTARY  INFORMATION.  The 
Luufat  Liuard  ;s  i::,:'!d:iii£'  «  project  to 
centralize  the  op.  -hit  t;,a.  (  ontrol  of  aU 
radionavigHiior:  t-Nsw^ms  Rflocacing this 
Loran-C  staii  to  i)\S'.:\:\  ;s  the  Srst 
step  in  this  consohdatiir  f  jir  ■ 

There  will  be  ao  chai^^  m  lt>e 
responsibilities  carried  out  by  this  stafl. 
only  a  chai^  in  their  location.  The 
Coast  Guard  does  not  expect  the  move 
to  affect  the  general  public  tw  Loran-C 
users. 

Dated:  April  13. 1992. 
A.  Cattalini, 

Captain,  U.S.  CoeatCoord.  Attktg  Chief, 
Office  of  Narigation  Safety  and  Waterway 
Sen'ices 

[FR  Doc  «:  -«V*  >  ije<;  4- 1  :~UZ.  8^5  am] 
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Federal  Aviation  Administration 

Aviation  Ruiemaking  Advisory 
Committee,  Tralnlr>g  and  Ou8(rf»catio"s 
Subcommittee,  Meetmg 

AGEMCY  Federal  Aviation 
Administration  [T  A  A;  DOT. 

actiom:  Notice  oi  ou^eiu^ 
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summary:  The  FAA  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  Federal  Aviation  Administration 
Training  and  Qualifications 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 

dates:  The  meeting  will  be  held  on  May 
""  1992,  a*  9  a.m. 

ADDRESS:  The  meeting  will  be  held  at 
F.A.A  Headquarters  in  the  MacCraken 
Room,  10th  Floor.  800  Independence 
.•\venue  SW.,  Washington.  DC. 

FOR  FURTHER  INFORMATtON  COMTACT 
M.'s,  Ei'.a  Sche„Ti,  Flight  Standarcs 
Service  (.•KfS-ZOO).  800  Independence 
Avenue  SVV..  Washington.  DC  20591. 
•elephone  (202)267-8166. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
'0  section  10(aJ(2j  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463; 
5  U  S  C  app.  II).  notice  is  hereby  given 
of  a  meeting  of  the  Training  and 
Qualifications  Subcommittee  to  be  held 
on  May  "  1^2,  a'  the  FAA 
Headquarters  Buf.dir.sj,  800  . 
I.'idependence  A'.-'". ..p  S'v'-'  , 
Washington,  DC  20591.  The  agenda  for 
this  meetirig  will  include  progress 
reports  frorr.  the  General  Aviation 
Workire  Grcjp.  Air  Carrier  Working 
Group  'Discussion  of  the  part  121 
Training  Program  Advisory  Circular), 
and  Cabin  Safety  Working  Croup. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arran2e~>"". 's  .n  aij-,  .inre  'o  present  oral 
stateT.er's  a'  :h^  TiO^t.r^  or  may 
present  wrtten  staterrrents  to  the 
committee  at  any  ti.me.  Arrangements 
may  be  made  by  contacting  the  person 
hsted  under  'he  heading  FOR  further 

INFORMATION  CONTACT 

Because  of  increased  security  in 
Federal  buildings,  members  of  the  public 
who  wish  to  attend  are  advised  to  arrive 
in  sufficient  time  to  be  cleared  through 
building  security. 

Issued  in  Washington,  DC,  on  April  13, 

David  R  Hamngton, 

Executive  Director,  Training  and 

Qualifications  Subcommittee,  Aviation 

Rulemaking  Advisory  Committee. 

TR  Doc.  92-9058  Filed  4-17-92;  8:45  am] 
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OaHland  International  Airport,  Oakland, 
CA;  Intent  to  Rule 

AGENCY:  Federal  Aviation 
.Administration,  DOT. 
action:  Notice  of  Intent  to  Rule  on 
application  to  impose  and  use  the 
revenue  from  a  Passenger  Facility 
Charge  (PFC)  at  Metropolitan  Oakland 


International  Airport,  Oakland, 
California. 


summary:  The  Federal  Aviation 
Administration  (FAA)  proposed  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Metropolitan 
Oakland  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (Pub.  L.  101-508)  and  14  CFR 
part  158). 

On  March  27. 1992,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Port  of  Oakland  was 
substantially  complete  within  the 
requirements  of  S  158.25  of  part  158.  The 
FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  26, 1992. 
DATES:  Comments  must  be  received  on 


or 


Kof'- 


May  20. 1992. 


addresses:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address;  Airports  Division,  P.O.  Box 
92007,  Worldway  Postal  Center,  Los 
Angeles,  CA  90009  or  San  Francisco 
Airports  District  Office,  831  Mitten 
Road,  room  210,  Burlingame,  CA  94010- 
1303.  In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Charles  R. 
Roberts.  Executive  Director  of  the  Port 
of  Oakland,  at  the  following  address: 
Post  Office  Box  2064,  Oakland, 
California  94604-2064.  Comments  from 
air  carriers  and  foreign  air  carriers  may 
be  in  the  same  form  as  provided  to  the 
Port  of  Oakland  under  i  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Joseph  R.  Rodriguez,  Supervisor, 
Plarming  and  Programming  Section, 
Airport  District  Office,  831  Mitten  Road, 
room  210,  Burlingame,  CA  94010-1303, 
Telephone:  (415)  876-2805.  The 
applications  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATIOH:  The 

following  is  a  brief  overview  of  the 
application. 

Level  of  Proposed  PFC:  $3.00. 

Proposed  Charge  Effective  Date: 
September  1, 1992. 

Proposed  Charge  Expiration  Date: 
November  1, 1993. 

Total  Estimated  PFC  Revenue: 
$10,000,000.00. 

Brief  Description  of  Proposed  Project: 
Handicap  Upgrades  in  Terminal  One; 
Expansion  to  Baggage  Claim  in  Terminal 
One;  Recarpet  Terminal  Two;  Upgrade 
Sealer  on  Aircraft  Ramp;  Security 
Access  Control  System,  Overlay  of 


Taxiway  Five  {Between  RW27L  and  TW 
10);  Overlay  of  Taxiway  Five  (Between 
TW  10  and  TW  1);  Overlay  of  Taxiway 
One;  Err.ergency  Notification  System: 
Runway/Taxiway  Signs;  Remote  ARFF 
Pad;  New  Quick  Response  ARFF 
Vehicle;  Recoat  Aircraft  Loading 
Bridges;  Six  Acre  Air  Cargo  Apron; 
Overlay  Inbound  Airport  Dnve;  Replace 
Emergency  Water  Valve;  Noise 
Monitoring  System. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs;  Air  Taxi/ 
Commercial  Operators  f  ATCO)  filing 
F.AAForm  1800-31. 

.Availability  of  Apphcation 

Any  person  may  inspect  the 
application  in  person  at  the  FA.A  office 
listed  above.  In  addition,  any  person 
may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Port  of  Oakland. 

Issued  m  Hawthorne.  Cahfomia,  on  April  3. 
1992. 

Ellswortii  L  Chan, 

Manager.  Planning  &  Programming  Branch, 
Wes!ern^Pac.'^:c  Region. 
[FR  Doc.  92-9054  Filed  +-t7-92i  8  45  am) 
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San  Jose  International  Airport,  CA; 
Notice  of  Intent  to  Rule 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Notice  of  intent  to  rule  on 
application  to  impose  and  use  the 
revenue  from  a  Passenger  Facility 
Charge  [PFC)  at  San  Jose  International 
Airport  San  Jose  California. 
summary:  The  Federal  Aviation 
Ad.ministration  (FAA)  proposed  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  and 
impose  only  the  revenue  from  a  PFC  at 
San  Jose  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (Pub.  L.  101-508)  and  14  CFR 
part  158). 

On  March  10, 1992,  the  FAA 
determined  that  the  application  to 
in-.pose  and  use  the  revenue  from  a  PFC 
submitted  by  the  city  of  San  Jose  was 
substantially  complete  within  the 
requirements  of  !  158.25  of  part  158.  The 
FAA  Will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  10,  1992. 

DATES:  Comments  must  be  received  on 

or  before  May  20,  1992. 
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ADDRESSES:  Comments  on  this 
apphration  msy  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Airports  Division  P.O  Box 
9200:'.  VVoridway  Postal  Cen'pr  Los 
Angeles,  CA  9fiO09  or  San  Francisco 
Airports  District  Office,  831  M:t1cn 
Road,  room  210.  BuJ-linganie.  CA  94010- 
1303.  In  addition,  one  copy  of  any 
comments  submit'ed  to  the  FAA  must 
be  mailed  or  dt-hverec  to  Mr.  Ralph 
Tonzeth,  Director  of  A%Tatiori  San  inse 
International  A;rport.  1661  Airport 
Boulevard,  San  jose,  California  95110- 
1285.  Conunents  from  air  carriers  and 
foreign  air  earners  may  be  in  the  same 
form  as  provided  to  the  city  of  San  Jose 
under  ?  156-23  of  part  158 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  ir.seph  R  Rodng-j?z.  Supers  isn' 
Piann-.rtg  and  Programrr;:T\g  Secfior, 
Airp'Tts  District  Office.  831  M;tten 
Rord,  Room  210,  Buriingame,  CA  94010- 
1303  Telephone:  (415)  876-2805,  The 
applications  may  be  reviewed  in  person 
at  this  same  location. 

SUPPtXKENTARV  INFORMATKJN:  i  he 

foLiowin^  IS  a  bnef  ove.'^iew  cf  the 
application. 

Level  of  proposed  PFC  $3.00, 

Proposed  charge  effective  date:  June 
1.1992. 

Proposed  chaise  expiration  date: 
December  31. 1995. 

Total  esUmatedPFC  revenue: 
iU7,257,00a 

Brief  description  of  proposed  profect: 

Impose  arid  use:  Adx'anced  Planning, 
CommunicatKjn  Center  Upgrade,  Fire 
Truck  Replacement,  Fuel  Farm  Cleani;p, 
Hand!4^ift  Replacement.  Noise 
Attenuation.  Noise  Monitoring  System 
Upgrade,  Nose  Remedy/Land 
Acquisition.  Security  Access  Control 
System.  Automated  Vehicle 
Identification  System. 

Impose  Only:  Control  Tower  ^ 

Restoration.  Fire  Station  Remodel, 
Runway  12R/30R  Extension  Sign 
Program. 

Class  or  classes  cf  air  carnters  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs  Air  Taxi/ 
Commercial  Operators  (ATC01  filing 
FAA  Form  1800-31 

Availability  of  Application 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above,  in  addition,  any  person 
may.  upon  request  insped  the 
applicatiocL  Dotioe  and  other  documents 
germane  to  the  application  in  person  at 
the  city  of  San  f<»e. 


ihiiued  rr.  HHwtbo-Tf    CfJ-'u-:!;?.   un  April  3. 

EUsworlb  L  Chan. 

ManaecT  Pkinmnf:  f-  Programming  Branch. 

Westerr  Pnc:*K  Region. 

(PR  Doc  P2  9055  Plied  4-17-9Z  8:45  am] 

BiLLtue  cooE  «io-ra-« 


Saint  Lawrence  Seaway  Development 

CorporatJon 

Advisory  Board;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
tederal  Advisory  Committee  Act  (Pnblic 
Law  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meetii^  of  the 
Advisory  Board  of  the  Saint  LawTcnce 
Seaway  Development  Corporation,  to  be 
held  at  2  p  m  .  May  6, 1992,  at  the 
Corpora t Kin  s  Administration 
Headquarters,  room  5424  4'10  Seventh 
Street  SW..Wa8hing'f-  PC  Vtm 
agenda  for  this  meetinw  w     be  as 
follows'  OT^''n'np  Pft  i'K3; 


Considt:r-HV;jr 


Mir;  fs  of  Past 


Meeting;  Renev^  of  F*' ^srams;  Business; 
and  Closing  Remarks. 
Attendance  at  meeting  is  open  to  the 

interested  pi.ihiir  hut  is  limited  to  the 
space  a\t'.ilahle  With  the  approval  of 
the  Administrator,  members  of  the 
public  miRy  present  oral  statements  at 
the  meeting.  Persons  wishing  further 
information  should  contact  not  later 
tfaaa  April  29.  1992.  Marc  C  Owf>n 
Advisory  Board  Liaison,  SairT  l,;iw-<nce 
Seaway  [V\-Hopment  Corporation,  400 
Seventh  Streei  SW  ,  Washington,  DC. 
20590;  202 -3r>f>-00<n, 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washuigton.  DC  on  April  13, 
1992 

Marc  C.  Owen, 
Advisory  Board  Liaison. 
[FR  Doc  92-6996  Filed  4-17-92;  8:45  am] 
KU-Ma  coot  ««ic-«>-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requtrements  Subnnitted  to  OMB  loi 
Review 


riH 


April  14  1992 


to 


The  Department  of  Treasu^-v  ha- 
submitted  the  foiio**ui^  puOuc 
information  collection  rpqi.;rt-;:.>ri 
OMB  for  review  and  clea.'dri;  t  iiruif  r 
the  Paperwork  Reduction  ,Ar'  of  19H0. 
Public  Law  96-511  Copies  of  the 
submission(sj  may  be  obtained  bs 
calhr^  the  Treasury  B^ireau  Ciear«r.rf 
Officer  hsted.  Comments  recarding  this 
information  collection  should  bp 


address'T!  ii.  tti*-  i'yf^'A-  -in  >rwer  listed 
and  to  the  liedsury  Lkj^jaruaent 
Clearance  Officer.  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Interna!  K:rvt>i.u.i4'  S(>rvice 

OMB  Numlyer:  New, 

Form  Number  None. 

Type  of  Review:  New  Coflection . 

Tithi:  Focus  Crotip  Interriews 
Concerning  Taxpayers'  Input  on  the 
Tax  Systems  Modernization  Effort. 

Description:  These  focus  group 
interviews  are  necessary  to  validate 
how  taxpayers  comply  with  their  tax 
obligation,  to  identify  major  problems 
experienced,  and  to  explore  dianges 
in  the  way  IRS  conducts  business. 
These  results  will  be  incorporated  into 
the  Tax  Systems  Modernization  effort. 
Affected  public  are  iiidividual  and 
small  business  taxpayers. 

Respondents:  Individuals  or  households. 
Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
1.400. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  Other  (One-time 
focus  groups). 

Estimated  Total  Reporting  Burden:  537 
hours. 

Clearance  Officer  GarricV  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue. 
NW.,  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  300L  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  HoUiind, 

Departmental  Kepofis.  Managanent  Officer. 

|FR  Doc  82-907S  Filed  K-%7-«t  &«  am] 

BtUJNOCOOE' 


Public  intorriation  Ck>itect;0'-' 

Reqti»rements  Submittefl  tc  C.  Me  *(>f 
Review 

Dale:  April  13, 1992. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980.  . 
Public  Law  96-51L  C »('"'>■   '^  ti»e 
submissioiift'!  nwav  1«-  t-i'>ia;j-it-d  by 
calling  the  1  nil  s.,'-\  !    ■  .ranee 

Officerlisted.  Comni>  1  s    >  ijarding  this 
information  rnllertmB  sh  nud  be 
addre8t»e<;  tr.  the  OMh  r«m('wer  listed 
and  to  ;.'••  Trf»«gur\  iV^fturT-i^Ti' 
Clearanr.f  (>ffH,::pr  lVi,wr!rri'Ti*  uf  the 
7 r-f'^c^i-v   n'»f>m  3  1  ~i,  Tr»'*fi<:;-v  Annex, 


v. 
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1500  Pennsvlvar.ia  Avenue,  NW., 

Washington,  DC  20220. 

Internal  Revenue  Service 

0M3  \uniDer:  New. 

Form  Sumher:  IRS  1040PC  Format. 

Type  of  Review:  New  collection. 

Title:  US.  Individual  Income  Tax  Return 
lOWPC  Format. 

Description:  Form  1040PC  is  a  computer- 
generated  tax  return  answer  sheet 
used  as  an  alternative  method  of  filing 
Form  1040.  It  will  offer  direct  deposit 
for  taxpayers  to  have  their  refunds 
deposited  into  their  personal  savings 
or  checking  accounts  by  electronic 
funds  transfer.  It  will  also  generate  a 
preprinted  payment  voucher  for  use 
when  payment  is  due  to  the  IRS. 

Respondents:  Individual  or  households. 

Estimated  Number  of  Responses: 
2,000,000. 

Estimated  Burden  Hours  Per 
RespondenL  20  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
660,000  hours. 

0MB  Number  1545-1250. 

Fjrm  Number.  IRS  Form  9356. 

Type  of  Review:  Extension. 

Title:  Application  to  Participate  in  the 
1993 — 1040PC  Project  for  Individual 
Income  Tax  Returns. 

Description:  Form  9356  will  be  filled-in 
by  software  developers  and  submitted 
to  IRS  as  an  application  for  producing 
software  for  Form  1040PC. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Responses:  3,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  750 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC 
20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer 
[FR  Doc.  92-6076  Filed  4-17-92;  8:45  amj 

BILLJNQ  C0O€  4«3O-01-*l 


Public  Information  Collection 
Requirements  Submitted  to  OMB  ?:■>'■ 
Review 

Ddte:  April  14, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirements  (s) 
to  OMB  for  review  and  clearance  under 


the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0429. 

Form  Number:  IRS  Form  4506. 

Type  of  Review:  Extension. 

Title:  Request  for  Copy  of  Tax  Form. 

Description:  26  U.S.C.  7513  allows  for 
taxpayers  to  request  a  copy  of  a  tax 
return.  Form  4506  is  used  by  a 
taxpayer  to  request  a  copy  of  a 
Federal  tax  form.  The  information 
provided  will  be  used  for  research  to 
locate  the  tax  form  and  to  ensure  that 
the  requestor  is  the  taxpayer. 

Respondents:  Individuals  or  households. 
State  or  local  governments.  Farms, 
Businesses  or  other  for-profit.  Federal 
agencies  or  employees.  Small 
businesses  or  organizations. 

Estimated  Number  of  Responses/ 
Recordkeepers:  914,540. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping 13  minutes 

Learning  about  the  law  or  the 

form 7  minutes 

Preparing  the  form 21  minutes 

Copying,  assembling  and  sending  the 

form  to  the  IRS 17  minutes 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  896.249  hours. 
Clearance  Officer  Garrick  Shear  (202) 

535-4297.  Internal  Revenue  Service. 

room  5571. 1111  Constitution  Avenue. 

NW..  Washington.  DC  20224. 
OMB  Reviewer  Milo  Sunderhauf  (202) 

395-6880,  Office  of  Management  and 

Budget,  room  3001,  New  Executive 

Office  Building.  Washington,  DC 

20503. 
Lois  K.  HoUand, 

Departmental  Reports,  Management  officer 
(FR  Doc.  92-9077  Filed  4-17-92;  8:45  am] 
BILUNG  CO0€  M30-01-M 


Public  Law  96-511.  Copies  of  the 
8ubmission(sl  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0\tB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  .Alcchol,  Tobacco  and 
Firearms 

OMB  Number  1512-0177. 

Form  Number  ATF  F  5100.29. 

Type  of  RevieV'-:  Extension. 

Title:  Catering  Locations. 

Description:  ATF  F  5100.29  is  used  by 
caterers  to  register  ail  changes  of 
locations  within  a  previous  30-day 
period.  This  is  to  identify  where  liquor 
was  sold  at  locations  other  than  what 
was  listed  on  the  special  tax  stamp 
issued  to  the  caterer.  The  form  is  filed 
in  duplicate  by  the  caterer,  along  with 
an  amended  ATF  F  5630.5. 

Respondents:  Individual  or  households, 
Businesses  or  other  for-profit,  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents:  500. 

Estimated  Burden  Hoars  Per 
Respondent-  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  250 
hours. 

Clearance  C^Ucer  Robert  N.  Hogarth 
(202)  927-8930.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports.  Management  Officer 

[FR  Doc.  92-9078  Filed  4-17-92;  8:45  amj 

BILLING  CODC  4B10-31-M 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 

R  e  ■^' '  e  w 

Date:  Apnl  14, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 


Office  of  the  Secretary 

i  Department  Circular— Public  Debt  Series- 
No.  14-92  and  CUSIP  No.  912827  F2  3! 

Treasury  Notes  of  April  30,  1997, 
Series  L-1997 

Washington,  April  16, 1992. 

1,  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31,  United  States  Code,  invites  tenders 
for  United  States  securities,  as 
described  above  and  in  the  offering 
announcement,  hereafter  referred  to  as 
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Notes.  The  Notes  will  be  sold  at  auction 
and  bidding  will  be  on  a  yield  basis. 
Payment  will  be  required  at  the  price 
equivalent  of  the  yield  of  each  accepted 
bid.  The  interest  rate  on  the  Notes  and 
the  price  equivalent  of  each  accepted 
bid  will  be  determined  in  the  manner 
described  below.  Additional  amounts  of 
the  Notes  may  be  issued  to  the  Federal 
Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Notes  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  issue  date  and  maturity  date 
of  the  notes  are  stated  in  the  offering 
announcement.  The  Notes  will  accnie 
interest  from  the  issue  date.  Interest  will 
be  payable  on  a  semiannual  basis  as 
described  in  the  offering  announcement 
through  the  date  that  the  principal 
becomes  payable.  The  Notes  wiU  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  will  be  issued  only  in 
book-entry  form  in  the  minimum  and 
multiple  amounts  stated  in  the  offering 
announcement.  They  will  not  be  issued 
in  registered  definitive  or  in  bearer  form. 

2.3.  The  Department  of  the  Treasur\'"s 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entrv'  Securities  System  in 
Department  of  the  Treasury  Circular, 
Public  Debt  Series,  No.  2-86  131  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular, 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  DC  20239-1500.  The  closing 
times  for  the  receipt  of  noncompetitive 
and  competitive  tenders  are  specified  in 
the  offering  announcement. 
.Noncompetihve  tenders  will  be 
considered  timely  if  postmarked  (U.S. 
Postal  Service  cancellation  date]  no 
later  than  the  day  prior  to  the  auction 
and  received  no  later  than  close  of 
business  on  the  issue  day. 


3  2  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  stated  in  the  offering 
announcement  and  larger  bids  must  be 
ir.  multiples  of  that  amount. 

3  3  Competitive  bids  must  also  show 
the  yield  desired,  expressed  in  terms  of 
an  annua!  yield  with  two  decimals,  e.g., 
7.10%,  Fractions  may  not  be  used.  A 
single  bidder,  as  defined  in  Treasury's 
single  bidder  guidelines  contained  in 
Attachment  A  to  this  circular,  may 
submit  bids  at  more  than  one  yield. 
However,  at  any  one  yield,  the  Treasury 
will  not  recognize  any  amount  tendered 
by  a  single  bidder  in  excess  of  35 
percent  of  the  public  offering  amount.  A 
competitive  bid  by  a  single  bidder  at 
any  one  yield  in  excess  of  35  percent  of 
the  public  offering  will  be  reduced  to 
that  amount. 

3.4.  Noncompetitive  tenders  do  not 
specify  a  yield.  A  single  bidder  should 
not  submit  a  noncompetitive  tender  for 
more  than  $5,000,000.  A  noncompetitive 
bid  by  a  single  bidder  in  excess  of 
$5,000,000  will  be  reduced  to  that 
amount.  A  bidder,  whether  bidding 
directly  or  through  a  depository 
institution  or  a  government  securities 
broker/dealer,  may  not  submit  a 
noncompetitive  bid  for  its  own  account 
in  the  same  auction  in  which  it  is 
submitting  a  competitive  bid  for  its  own 
account.  A  bidder  may  not  submit  a 
noncompetitive  bid  if  the  bidder  holds  a 
position,  in  the  Notes  being  auctioned, 
in  "when-issued"  trading,  or  in  futures 
or  forward  contracts.  A  noncompetitive 
bidder  may  not  enter  into  any  agreement 
to  purchase  or  sell  or  otherwise  dispose 
of  the  security  being  auctioned,  nor  may 
it  commit  to  sell  the  security  prior  to  the 
designated  closing  time  for  receipt  of 
competitive  bids. 

3.5.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customers:  Depository  institutions,  as 
described  in  section  19(b)(1)(A), 
excluding  those  institutions  described  in 
subparagraph  (vii),  of  the  Federal 
Reserve  Act  (12  U,S.C.  461(b)(1)(A));  and 
government  securities  broker/dealers 
that  are  registered  with  the  Securities 
and  Exchange  Commission  or  noticed  as 
government  secunties  broker/dealers 
pursuant  to  section  15C(a)(l)  of  the 
Securities  Exchange  .^ct  of  1934.  Others 
are  permitted  to  submit  tenders  only  for 
their  own  account.  A  submitter,  if 
bidding  competitively  for  customers, 
m.ust  include  a  customer  list  with  the 
tender  giving,  for  each  customer,  the 
name  of  the  customer  and  the  amount 
bid.  A  separate  tender  and  customer  list 
should  be  submitted  for  each 
competitive  yield.  For  non-competitive 
bids,  the  customer  list  must  provide,  for 


each  customer,  the  name  of  the  customer 
and  the  amount  bid.  For  mailed  tenders, 
the  customer  list  must  be  submitted  with 
the  tender.  For  other  than  mailed 
tenders,  the  customer  list  should 
accompany  the  tender.  If  the  customer 
list  is  not  submitted  with  the  lender, 
information  for  the  list  must  be  complete, 
and  available  for  review  by  the  deadline 
for  submission  of  noncompetitive 
tenders.  The  customer  list  should  be 
received  by  the  Federal  Re8er\'e  Bank 
on  auction  day.  All  competitive  and 
noncompetitive  bids  submitted  on 
behalf  of  trust  estates  must  provide,  for 
each  trust  estate,  the  name  or  title  of  the 
tru8tee(8),  a  reference  to  the  doomient 
creating  the  trust  with  the  date  of 
execution,  and  the  employer 
identification  number  of  the  trust. 
Customer  bids  may  not  be  aggregated  on 
the  customer  list.  The  customer  list  must 
include  customers  and  customers  of 
those  customers,  where  applicable. 

3.6.  A  competitive  single  bidder  must 
report  its  net  long  position  if  the  total  of 
all  its  bids  for  the  security  being  offered 
and  its  net  position  in  the  security 
equals  or  exceeds  $2  billion,  with  the 
position  to  be  determined  as  of  one  half- 
hour  prior  to  the  closing  time  for  the 
receipt  of  competitive  tenders.  A  net 
long  position  includes  positions,  in  the 
security  being  auctioned,  in  "when- 
issued"  trading,  and  in  futures  and 
forward  contracts.  Bidders  who  meet 
this  reporting  requirement  and  are 
customers  of  a  depository  institution  or 
a  govenmient  securities  broker/dealer 
must  report  their  positions  through  the 
institution  submitting  the  bid  on  their 
behalf. 

3.7  Tenders  from  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  will  be 
received  without  deposit.  In  addition, 
tenders  from  States,  and  their  political 
subdivisions  or  instrumentalities:  public 
pension  and  retirement  and  other  public 
funds;  international  organizations  in 
which  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit 
Tenders  from  all  others,  including 
tenders  submitted  for  Notes  to  be 
maintained  on  the  book-entry  records  of 
the  Department  of  the  Treasury,  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for, 

3.8  After  the  deadline  for  receipt  of 
competitive  tenders,  there  will  be  a 
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p'ubl.c  annojncement  of  :he  amount  and 
yield  range  of  accepted  bids.  Subject  to 
the  reservations  expressed  in  Section  4, 
r.  ncompetitive  bids  will  be  accepted  in 
full,  and  then  competitive  bids  will  be 
accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Bids  at  the 
highest  accepted  yield  will  be  prorated 
if  necessary.  After  the  determination  is 
made  as  to  which  bids  are  accepted,  an 
interest  rate  will  be  established,  at  a  Vi 
of  one  percent  increment,  which  results 
in  an  equivalent  average  accepted  price 
close  to  lOO.OJO  and  a  lowest  accepted 
price  above  the  original  issue  discount 
limit.  That  stated  rate  of  interest  will  be 
paid  on  all  of  the  Notes.  Based  on  such 
interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive  bids 
will  pay  the  price  equivalent  to  the 
weighted  average  yield  of  accepted 
competitive  bids.  Price  calcxilations  will 
be  carried  to  three  decimal  places  on  the 
basis  of  price  per  hundred,  e.g.,  99.923, 
and  the  determinabons  of  the  Secretary 
of  the  Treasury  shall  be  final.  If  the 
amount  of  noncompetitive  bids  received 
would  absorb  all  or  most  of  the  offering, 
competitive  bids  will  be  accepted  in  an 
amount  sufficient  to  provide  a  fair 
determination  of  the  yield.  Bids  received 
from  Federal  Reserve  Banks  will  be 
accepted  at  the  pnce  equivalent  to  the 
weighted  average  yield  of  accepted 
competitive  bids. 

3.9.  No  single  bidder  will  be  awarded 
securities  in  an  amount  exceeding  35 
percent  of  the  public  offering.  The 
determination  of  the  maximum  award  to 
a  single  bidder  will  take  into  account  the 
bidder's  net  long  position,  if  the  bidder 
has  been  obliged  to  report  its  position 
per  the  requirements  outlined  in  section 
3.6. 

3.10.  Notice  of  awards  will  be 
provided  by  a  Federal  Reserve  Bank  or 
Branch  or  the  Bureau  of  the  Public  Debt 
to  bidders  who  have  submitted  accepted 
competitive  bids,  whether  for  their  own 
account  or  for  the  account  of  customers. 
Those  submitting  non-competitive  bids 
will  be  notified  only  if  the  bid  is  not 
accepted  in  full,  or  when  the  price  at  the 
average  yield  is  over  par.  No  later  than 
12  noon  local  time  on  the  day  following 
the  auction,  the  appropriate  Federal 
Reserve  Bank  will  notify  each 
depository  institution  that  has  entered 
into  an  autocharge  agreement  with  a 
bidder  as  to  the  amount  to  be  charged  to 
the  institution's  funds  account  at  the 
Federal  Reserve  Bank  on  the  issue  date. 


Any  customer  that  is  awarded  $500 
million  or  more  of  securities  must 
furnish,  no  later  than  10  a.m.  local  time 
on  the  day  following  the  auction,  written 
confirmation  of  its  bid  to  the  Federal 
Reserve  Bank  or  Branch  where  the  bid 
was  submitted.  A  depository  institution 
or  government  seoirities  broker/dealer 
suboutting  a  bid  for  a  customer  is 
responsible  for  notifying  its  customer  of 
this  requirement  if  the  customer  is 
awarded  $500  million  or  more  of 
securities  as  a  result  of  bids  submitted 
by  the  depository  institution  or 
government  securities  broker/dealer. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  bids  in  whole  or  in  part, 
to  allot  more  or  less  than  the  amount  of 
Notes  specified  in  the  offering 
announcement,  and  to  make  different 
percentage  allotments  to  various  classes 
of  applicants  when  the  Secretary 
considers  it  in  the  public  interest.  The 
Secretary's  action  under  this  Section  is 
final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Branch  or  at  the  Bureau 
of  the  Public  Debt,  wherever  the  tender 
was  submitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  section  3.7.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  section  3.7.  must  be  made  or 
completed  on  or  before  the  issue  date. 
Payment  in  full  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  must  be  in  cash:  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  notes  or  bonds  maturing  on 
or  before  the  settlement  date  but  which 
are  not  overdue  as  defined  in  the 
general  regulations  governing  United 
States  securities;  or  by  check  drawn  to 
the  order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  Institutional  investors  by 
the  time  stated  in  the  offering 
announcement.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  been  completed  on  time,  an  amount 
of  up  to  5  percent  of  the  par  amount  of 


Notes  allotted  may.  at  the  discretion  of 
the  Secretary  of  the  Treasury-  be 
forfeited  to  the  United  States. 

5.3  Pf^gistered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  tn  be  held  in  Treasury- 
Direct  are  not  required  to  be  assigned  if 
l.he  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  .Notes  allotted  in  Treasury 
Direct  must  be  completed  to  show  ail 
the  information  required  thereon,  or  the 
Treasury  Direct  account  number 
previously  obtained. 

6.  General  Pro^-isions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authonzeKl.  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  is  such 
supplements  or  amendments  do  net 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

6.4.  Attachment  A  and  the  offering 
announcement  are  incorporated  as  part 
of  this  circular. 

Marcus  W.  Pago, 

Acting  FiscaJ  Assistant  Secretary. 

AUachmenS  A— Treasury's  Single  Biuder 
Guidelines  for  Bidders  in  all  Treasury 
Secunty  Auctions 

The  investor  categories  listed  below  define 
what  constitutes  a  single  bidder. 

(1)  Bank  Holding  Companies  and 
Subsidiaries — 

A  bank  holding  company  (includes  the 
company  and/or  one  or  more  of  its 
subsidiaries,  whether  or  not  organized  as 
separate  entities  under  applicable  law). 

(2)  Banks  and  Branches— 

A  parent  bank  (includes  the  parent  and/or 
one  or  more  of  its  branches,  whether  or  not 
organized  as  separate  entities  under 
applicable  law). 

(3)  Thrift  Institutions  and  Branches — 

A  thrift  insUtution.  such  as  a  savings  and 
loan  association,  credit  union,  sa\ings  bank, 
or  other  similar  entity  (includes  the  principal 
or  parent  office  and/or  one  or  more  of  its 
branches,  whether  or  not  o:;ganized  as 
separate  entities  under  applicable  law). 
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(4)  Corporations  and  Subsidiaries^ — 

A  corporation  (includes  the  corporation 
and/or  one  or  more  of  its  ma|ority-owned 
subsidiaries,  i.e  .  any  subsidiary  more  than  50 
percent  of  whose  stock  is  owned  by  the 
parent  corporation  or  by  any  other  of  its 
majority -owned  subsidianes). 

(5)  Famiues— 

A  married  person  (includes  his  or  her 
spouse,  and  any  unmarried  adult  children,. 
having  a  common  address  and/or  household). 

Note:  A  minor  child,  as  defined  by  the  law 
of  domicile,  is  not  permitted  to  submit 
tenders  individually,  or  jointly  with  an  adult 
bidder  (A  minor's  parent  acting  as  natural 
guardian  is  not  recognized  as  a  separate 
bidder). 

(6)  Partnerships —     . 

Each  partnership  (includes  a  partnership  or 
individual  partner(s),  acting  together  or 
separately,  who  own  the  majority  or 
controlling  interest  in  other  partnerships, 
corporations,  or  associations). 

(7)  Guardians,  Custodians,  or  other 
Fiduciaries — 

A  guardian,  custodian,  or  similar  fiduciary, 
identified  by  (a)  the  name  or  title  of  the 
fiduciary,  (b)  reference  to  the  document,  court 
order,  or  other  authority  under  which  the 
fiduciary  is  acting,  and  (c)  the  taxpayer 
identifying  number  assigned  to  the  estate, 

(8)  Trusts— 

A  trust  estate,  which  is  identified  by  (a)  the 
name  or  title  of  the  trustee,  (b)  a  reference  to 
the  document  creating  the  trust,  e.g.,  a  trust 


indenture  with  date  of  execution,  or  a  will, 
and  (c)  the  IRS  employer  identification 
number  (not  social  security  account  number). 
(9)  Political  Subdivisions— 

(a)  A  state  government  (any  of  the  50  states 
and  the  District  of  Columbia). 

(b)  A  unit  of  local  government  (any  county, 
city,  municipality,  or  township,  or  other  unit 
of  general  government,  as  defined  by  the 
Bureau  of  the  Census  for  statistical  purposes, 
and  includes  any  trust,  investment,  or  other 
funds  thereof)- 

(c)  A  commonwealth,  territory,  or 
possession. 

IW)  Mutual  Funds— 

A  mutual  fund  (includes  all  funds  that 
comprise  it,  whether  or  not  separately 
administered). 

(11)  Money  Market  Funds — 

A  money  market  fund  (includes  all  funds 
that  have  a  common  management). 

(12)  Investment  Agents/Money 
Managers — 

An  individual,  firm,  or  association  that 
undertakes  to  service,  invest,  and/or  manage 
funds  for  others. 

(13)  Pension  Funds — 

A  pension  fund  (includes  all  funds  that 
comprise  it.  whether  or  not  separately 
administered). 

Notes:  The  definitions  do  not  reflect  all 
bidder  situations.  "Single  bidder"  is  not 
necessarily  synonymous  with  "single  entity". 

Questions  concerning  the  guidelines  should 
be  directed  to  the  Office  of  Financing,  Bureau 


of  the  Public  Debt.  Washington,  DC  20239 
(telephone  202/219-3350). 

For  Release  at  2:30  p.m.  April  15, 1992. 

Contact:  Office  of  Financing  202/21^-3350. 

Treasury  to  Auction  2-Year  and  5- Year  Notes 
Totaling  $25,000  Million 

The  Treasury  will  auction  $14,750  million  of 
2-year  notes  and  $10,250  million  of  5-year 
notes  to  refund  $11,313  million  of  securities 
maturing  April  30, 1992,  and  to  raise  about 
$13,675  million  new  cash.  The  $11,313  million 
of  maturing  securities  are  those  held  by  the 
public,  including  $720  million  currently  held 
by  Federal  Reserve  Banks  as  agents  for 
foreign  and  international  monetary 
authorities. 

The  $25,000  million  is  being  offered  to  the 
public,  and  any  amounts  tendered  by  Federal 
Reserve  Banks  as  agents  for  foreign  and 
international  monetary  authorities  will  be 
added  to  that  amount.  Tenders  for  such 
accounts  will  be  accepted  at  the  average 
prices  of  accepted  competitive  tenders. 

In  addition  to  the  public  holdings,  Federal 
Reserve  Banks,  for  their  own  accounts,  hold 
$1,484  million  of  the  maturing  securities  that 
may  be  refunded  by  issuing  additional 
amounts  of  the  new  securities  at  the  average 
prices  of  accepted  competitive  tenders. 

Details  about  each  of  the  new  securities 
are  given  in  the  attached  highlights  of  the 
offerings  and  in  the  official  offering  circulars. 

Attachment 


Highlights  of  Tre^.surv  Ofp er:nc 


Amount  Offered  to  the  PMic 

Oascriplion  of  Saoutty: 

Term  and  type  of  security 

Series  and  CUSIP  designation . 

Maturity  date 

Interest  rate 


Investment  yieW 

Premium  or  discount , 

Interest  payment  dates  

Winimum  denomination  availatJie.. 
Terms  of  Sale 

Method  of  saie   

Co—iDetiTive  lenders 


N,j"compe'J've  ie'^ders . 


*iccrue<j  in'e'es!  Da 

Oa'es 

f ece'Dt  of  tenders, 

la;  noncomoetitive . 

(b)  competitive 


investor. 


Setllemem  (final  payment  due  f-om  institutions): 
(a,i  hjnds  immediately  avaiiaDle  to  ttie  Treasury. 
(bi  readiiy-coiiectibie  cnecK  , 
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rc  The  PoBlic  of  2-Year  and  5- Year  Notes  to  be  Issued  April  30, 1992 

[AprillS.  1992] 


$14,750  million.. 


2-year  notes 

Senes  Y-1994  (CUSIP  tsio.  912827  E9  9) 

April  30,  1994 

To  t>e  determined  based  on  trie  average  of  accepted 
bids. 

To  be  determined  at  auction - 

To  be  determined  after  auction „ „ 

October  31  and  April  30 

$5,000 ;. 


Yield  auctiori 

Must  be  expressed  as  an  annual  yield,  wltti  two 

decimals,  e.g.  7  io%. 
Accepted    in    full    at    tt>e 

$5,000,000. 
None „ „ 


average    price    up    to 


Wednesday,  April  22,  1992. 
Prior  to  12«)  noon,  EDST.. 
Prior  to  1:00  p.m.,  EDST 


Thursday,  April  30,  1992.. 
Tuesday.  April  28,  1992... 


$10,250  million. 

5-year  notes. 

Senes  L-1997  (CUSIP  No  912827  F2  3) 

April  30,  1997 

To  be  determined  based  on  tf>e  average  of  accepted 

bK5s 
To  be  determir>ed  at  auction. 
To  t>e  determined  after  auction 
October  31  and  Apni  30. 
$1,000. 

Yield  auction. 

Musi  t>e  expressed  as  an  annual  y«ld.  wfitti  two 

decimals,  eg .  7.10%. 
Accepted    m    fuH    at    ttte    average    price    up    to 

$5,000,000. 
None. 

Thursday.  April  23.  1992. 
Prior  to  12:00  noon.  EDST. 
Prior  to  1 :00  p.m..  EDST. 

Thursday.  April  30,  1992. 
Tuesday.  April  28.  1992. 
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(Department  C)rcu(af— PuWlc  Debt  Ser»e«— 
No.  13-92  and  CUSIP  No.  912827  E9  9; 


Treasury  Notes  of  April  30,  1994, 
Series  Y-1994  , 

Washington,  April  16. 1992. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  tide 
31,  United  States  Code,  invites  tenders 
for  United  States  securities,  as 
described  above  and  in  the  offering 
announcement,  hereafter  referred  to  as 
Notes.  The  Notes  will  be  sold  at  auction, 
and  bidding  will  be  on  a  yield  basis. 
Payment  will  be  required  at  the  price 
equivalent  of  the  yield  of  each  accepted 
bid.  The  interest  rate  on  the  Notes  and 
the  price  equivalent  of  each  accepted 
bid  will  be  determined  in  the  manner 
described  below.  Additional  amounts  of 
the  Notes  may  be  issued  to  Federal 
Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Notes  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  issue  date  and  maturity  date 
of  the  Notes  are  stated  in  the  offering 
announcement.  The  Notes  will  accrue 
interest  from  the  issue  date.  Interest  will 
be  payable  on  a  semiannual  basis  as 
described  in  the  offering  announcement 
through  the  date  that  the  principal 
becomes  payable.  The  Notes  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  will  be  issued  only  in 
book-entry  form  in  the  minimum  and 
multiple  amounts  stated  in  the  offering 
announcement.  They  will  not  be  issued 
in  registered  definitive  or  in  bearer  form. 

2.3.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  fmal  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System  in 
Department  of  the  Treasury  Circular, 
Public  Debt  Series,  No.  2-68  (31  CFR 


part  357).  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington,  DC  20239-1500.  The  closing 
times  for  the  receipt  of  noncompetitive 
and  competitive  tenders  are  specified  in 
the  offering  announcement. 
Noncompetitive  tenders  will  be 
considered  timely  if  postmarked  (U.S. 
Postal  Service  cancellation  date)  no 
later  than  the  day  prior  to  the  auction 
and  received  no  later  than  close  of 
business  on  the  issue  day. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  stated  in  the  offering 
announcement,  and  larger  bids  must  be 
in  multiples  of  that  amoimt. 

3.3.  Competitive  bids  must  also  show 
the  yield  desired,  expressed  in  terms  of 
an  annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used.  A 
single  bidder,  as  defined  in  Treasury's 
single  bidder  guidelines  contained  in 
Attachment  A  to  this  circular,  may 
submit  bids  at  more  than  one  yield. 
However,  at  any  one  yield,  the  Treasury 
will  not  recognize  any  amount  tendered 
by  a  single  bidder  in  excess  of  35 
percent  of  the  pubUc  offering  amount.  A 
competitive  bid  by  a  single  bidder  at 
any  one  yield  in  excess  of  35  percent  of 
the  public  offering  will  be  reduced  to 
that  amount. 

3.4.  Noncompetitive  tenders  do  not 
specify  a  yield.  A  single  bidder  should 
not  submit  a  noncompetitive  tender  for 
more  than  $5,000,000.  A  noncompetitive 
bid  by  a  single  bidder  in  excess  of 
$5,000,000  will  be  reduced  to  that 
amount.  A  bidder,  whether  bidding 
directly  or  through  a  depository 
institution  or  a  government  securities 
broker/dealer,  may  not  submit  a 
noncompetitive  bid  for  its  own  account 
in  the  same  auction  in  which  it  is 
submitting  a  competitive  bid  for  its  own 
account.  A  bidder  may  not  submit  a 
noncompetitive  bid  if  the  bidder  holds  a 
position,  in  the  Notes  being  auctioned, 
in  "when-issued"  trading,  or  in  futures 
or  forward  contracts.  A  noncompetitive 
bidder  may  not  enter  into  any  agreement 
to  purchase  or  sell  or  otherwise  dispose 
of  the  security  being  auctioned,  nor  may 
it  commit  to  sell  the  security  prior  to  the 
designated  closing  time  for  receipt  of 
competitive  bids. 

3.5.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customers:  Depository  institutions,  as 
described  in  section  19(b)(1)(A). 
excluding  those  institutions  described  in 
subparagraph  (vii).  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b)(1)(A));  and 


govemmsnt  securities  broker/dealers 
that  are  registered  with  the  Securities 
and  Exchanj?e  Commission  or  noticed  as 
government  securities  broker/dealers 
pursuant  to  section  15C(a)(l)  of  the 
Securities  Exchange  Act  of  1934.  Others 
are  permitted  to  submit  tenders  only  for 
their  own  account.  A  submitter,  if 
bidding  competitively  for  customers, 
must  include  a  customer  list  with  \be 
tender  giving,  for  each  customer,  the 
name  of  the  customer  and  the  amount 
bid.  A  separate  tender  and  customer  list 
should  be  submitted  for  each 
competitive  yield.  For  noncompetitive 
bids,  the  customer  list  must  provide,  for 
each  customer,  the  name  of  the  customer 
and  the  amount  bid.  For  mailed  tenders, 
the  customer  list  must  be  submitted  with 
the  tender.  For  other  than  mailed 
tenders,  the  customer  list  should 
accompany  the  tender.  If  the  customer 
list  is  not  submitted  with  the  tender. 
information  for  the  list  must  be  complete 
and  available  for  review  by  the  deadline 
for  submission  of  noncompetitive 
tenders.  The  customer  list  should  be 
received  by  the  Federal  Reserve  Bank 
on  auction  day.  All  competitive  and 
noncompetitive  bids  submitted  on 
behalf  of  trust  estates  must  provide,  for 
each  trust  estate,  the  name  or  title  of  the 
trustee(s),  a  reference  to  the  docum.ent 
creating  the  trust  with  the  date  of 
execution,  and  the  employer 
identification  number  of  the  trust. 
Customer  bids  may  not  be  aggregated  on 
the  customer  list.  The  customer  list  must 
include  customers  and  customers  cf 
these  customers,  where  applicable. 

3.6.  A  competitive  single  bidder  mu«t 
report  its  net  long  position  if  the  total  of 
all  its  bids  for  the  security  being  offered 
and  its  net  position  in  the  secunty 
equals  or  exceeds  $2  billion,  with  the 
position  to  be  determined  as  of  one  half- 
hour  prior  to  the  closing  tim.c  for  the 
receipt  of  competitive  tenders.  A  net 
long  position  includes  positions,  in  the 
security  being  auctioned,  in  "when- 
issued"  traoing,  and  in  futures  and 
forward  contracts.  Bidders  who  meet 
this  reporting  requirement  and  are 
customers  of  a  depository  institution  or 
a  government  securities  broker/dealer 
must  report  their  positions  through  the 
institution  submitting  the  bid  on  their 
behalf. 

3.7.  Tenders  from  bidders  who  are 
m.aking  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  will  be 
received  without  deposit.  In  addition, 
tenders  from  States,  and  their  political 
subdivisions  or  instrumentalities;  public 
pension  and  retirement  and  other  public 
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funds;  international  organizations  in 
which  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit. 
Tenders  from  all  others,  including 
tenders  submitted  for  Notes  to  be 
maintained  on  the  book-entry  records  of 
the  Department  of  the  Treasury,  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for.  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.8  After  the  deadline  for  receipt  of 
competitive  tenders,  there  will  be  a 
public  announcement  of  the  amount  and 
yield  range  of  accepted  bids  Subject  to 
the  reservations  expressed  in  section  4. 
noncompetitive  bids  will  be  accepted  in 
full,  and  then  competitive  bids  will  be 
accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Bids  at  the 
highest  accepted  yield  will  be  prorated 
if  necessary.  After  the  determination  is 
m.ade  as  to  which  bids  are  accepted,  on 
interest  rate  will  be  established,  at  a  '^ 
of  one  percent  increment,  which  results 
in  an  equivalent  average  accepted  price 
close  to  100.000  and  a  lowest  accepted 
price  above  the  onginal  issue  discount 
limit.  That  stated  rate  of  interest  will  \h' 
paid  on  all  of  the  Notes.  Based  on  such 
interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive  bids 
will  pay  tJie  price  equivalent  to  the 
weighted  average  yield  of  accepted 
competitive  bids.  Price  calculations  will 
be  carried  to  three  decimal  places  on  the 
basis  of  price  per  hundred,  e  g.,  99.923, 
and  the  determinations  of  the  Secretary 
of  the  Treasury  shall  be  final.  If  the 
amount  of  noncompetitive  bids  received 
would  absorb  all  or  most  of  the  offenng. 
competitive  bids  will  be  accepted  in  an 
amount  sufficient  to  provide  a  fair 
determination  of  the  yield.  Bids  rei-,eived 
from  Federal  Reserve  Banks  will  be 
accepted  at  the  pnce  equivalent  to  the 
weighted  average  yield  of  accepted 
competitive  bids. 

3.9  No  single  bidder  will  be  awarded 
securities  in  an  amount  exceeding  35 
percent  of  the  public  offenng.  The 
determ.ination  of  the  ma,\imum  award  to 
a  single  bidder  will  take  into  account  the 
bidder's  net  long  position,  if  the  bidder 
has  been  obliged  to  report  its  position 
per  the  requirements  outlined  m  section 
36. 


3.10,  Notice  of  awards  wiii  tie 
provided  by  a  Federal  Rpsf'r\e  Ddnk  or 
Branch  or  the  Bureau  of  the  P'alilic  Debt 
to  bidders  who  have  submitted  accepted 
competitive  bids,  whether  for  their  own 
account  or  for  the  account  of  customers. 
Thiose  submitting  non-competitive  bids 
will  be  notified  only  if  the  bid  is  not 
accepted  in  full,  or  when  the  price  at  the 
average  yield  is  over  par.  No  later  than 
12  noon  local  time  on  the  day  following 
the  auction,  the  appropriate  Federal 
Reserve  Bank  will  notify  each 
depository  Institution  that  has  entered 
into  an  autocharge  agreement  with  a 
bidder  as  to  the  amount  to  be  charged  to 
the  institution  8  funds  account  at  the 
Federal  Reserve  Bank  on  the  issue  date. 
Any  customer  that  is  awarded  $500 
million  or  more  of  securities  mus.t 
furnish,  no  !a«cr  than  10  a.m.  local  time 
on  the  day  following  the  auction,  written 
confirmation  of  its  bid  to  the  Federal 
Reserve  Bank  where  the  bid  was 
submitted.  A  depository  institution  or 
gnvernment  securities  broker/dealer 
p'lbmitting  a  bid  for  a  customer  is 
responsible  for  notifying  its  customer  of 
this  requirement  if  the  customer  is 
awarded  $500  million  or  more  of 
securities  as  a  result  of  bids  submitted 
by  the  depository  institution  or 
government  securities  broker/dealer. 

4.  Reservations 

4  1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  bids  m  whole  or  in  part 
to  allot  more  or  less  than  the  amount  of 
Notes  specified  in  the  offering 
announcement,  and  to  make  different 
percentage  allotments  to  various  classes 
of  applicants  when  the  Secretary 
considers  it  in  the  public  interest.  The 
Secretary's  action  under  this  section  is 
F.nal. 

5  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 

must  be  made  timely  at  the  Federal 
Ri'spr\e  Bank  or  Branch  or  at  the  Bureau 
of  the  I\iblic  Debt,  wherever  the  tender 

was  submitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  section  3.7.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  section  3,7,  mu.st  be  made  or 
completed  on  or  before  the  issue  date. 
Payment  in  full  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  must  he  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  notes  or  l)onds  rririiLi.'-ing  on 


or  before  thr  settlement  date  but  which 
are  not  overdue  as  defined  in  the 
general  regulations  governing  United 
States  securities;  or  by  check  drawn  to 
the  order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  by 
the  time  stated  in  the  offering 
announcement.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above,  'When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

52.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  may,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
defmitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  Treasury 
Direct  must  be  completed  to  show  all 
information  required  thereon,  or  the 
Treasury  Direct  account  number 
previously  obtained. 

H  derwrai  Provisions 

6.1.  Ai>  hhcai  ugtiiiiB  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 
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6  4  A'tdchrr.en-  A  and  the  offering 
an.".3'incerr.ent  are  incorporated  as  part 
of  :his  circular  . 

Marcus  W  Page,  I 

Acting  Fiscal  Assistant  Secretary. 

Attachment  A— Treasur>'»  Sics^le  Bidder 
Guideline  for  Bidders  m  all  Treasurj 
Securit>  Auctions 

The  investor  categones  listed  below  define 
what  constitutes  a  single  bidder. 

(1)  Bank  Holding  Companies  and 
Subsidiaries — 

A  bank  holding  company  (includes  the 
company  and/or  one  or  more  of  its 
subsidiaries,  whether  or  not  organized  as 
separate  entities  under  appUcable  law). 

(2)  Banks  and  Branches— 

A  parent  bank  (includes  the  parent  and/or 
one  or  more  of  its  branches,  whether  or  not 
c3-sani2ed  as  separate  entities  under 
applicable  law). 

(3)  Thrift  Institutions  and  Branches— 

A  thrift  institution,  such  as  a  savings  and 
loan  associatioa  credit  union,  savings  bank, 
or  other  similar  entity  (includes  the  principal 
or  parent  office  and/or  one  or  more  of  its 
branches,  whether  or  not  organized  as 
separate  entities  under  applicable  law). 

(4)  Corporations  and  Subsidiaries- 

A  corporation  (includes  the  corporation 
and/or  one  or  more  of  its  majority-owned 
subsidiaries,  i.e..  any  subsidiary  more  than  50 
percent  of  whose  stock  is  owned  by  the 
parent  corporation  or  by  any  other  of  its 
majority-owned  subsidiaries). 

(5)  Families — 

A  married  person  (includes  his  or  her 
spouse,  and  any  unmarried  adult  children. 
having  a  common  address  and/or  household). 

Note:  A  minor  child,  as  defined  by  the  law 
of  domicile,  is  not  permitted  to  submit 
tenders  individually,  or  jointly  with  an  adult 
bidder.  (A  minor's  parent  acting  as  natural 


guardian  is  not  recognized  as  a  separate 
bidder.) 

(6)  Partnerships — 

Each  partnership  (includes  a  partnership  or 
individual  partner(s),  acting  together  or 
separately,  who  own  the  majority  or 
controlling  interest  in  other  partnerships, 
corporations,  or  associations). 

(7)  Guardians.  Custodians,  or  other 
Fiduciaries — 

A  guardian,  custodian,  or  similar  fiduciary, 
identified  by  (a)  the  name  or  title  of  the 
fiduciary,  (b)  reference  to  the  document,  court 
order,  or  other  authority  under  which  the 
fiduciary  is  acting,  and  (c)  the  taxpayer 
identifying  number  assigned  to  the  estate. 

(8)  Trusts— 

A  trusts  estate,  which  is  identified  by  (a) 
the  name  or  title  of  the  trustee,  (b)  a  reference 
to  the  document  creaHng  the  trust,  e.g.,  a  trust 
indenture,  with  date  of  execution,  or  a  will 
and  (c)  the  IRS  employer  identification 
number  (not  social  security  account  number). 

(9)  Political  Subdivisions — 

(a)  A  state  government  (any  of  the  50  states 
and  the  District  of  Columbia). 

(b)  A  unit  of  local  government  (any  county, 
city,  municipahty,  or  township,  or  other  unit 
of  general  government,  as  defined  by  the 
Bureau  of  the  Census  for  statistical  purposes, 
and  Includes  any  trust,  investment,  or  other 
funds  thereof). 

(c)  A  commonwealth,  territory,  or 
possession. 

(10)  Mutual  Funds- 

A  mutual  fund  (includes  all  funds  that 
comprise  it,  whether  or  not  separately 
administered). 

(11)  Money  Market  Funds — 

A  money  market  fund  (includes  all  funds 
that  have  a  common  management). 

(12)  Investment  Agents/Money 
Managers — 

An  individual  firm,  or  association  that 
undertakes  to  service,  invest,  and/or  manage 
funds  for  others. 


(13)  Pension  Funds — 
A  pension  fund  (includes  all  funds  that 
comprise  it.  whether  or  not  separately 
admmisteredl. 

Notes:  The  definitions  do  not  reflect  ali 
bidder  situations.  '"Single  bidder"  is  not 
necessarily  synonymous  with  "single  entity". 
Questions  concerning  the  guidelines  should 
be  directed  to  the  Office  of  Financing.  Bureau 
of  the  Public  Debt.  'Washington.  DC  20239 
(telephone  202;'21»-335Oj. 

For  Release  at  2:30  p  m.  April  15,  1992 
Contact:  Office  of  Financing  202/219-3350 
Treasury  to  Auction  2-Ytar  and  5-Year  Notes 
Totaling  S25,000  Million 

The  Treasury  will  auction  S14.750  million  of 
2-year  notes  and  $10,250  million  of  5-year 
notes  to  refund  S11.313  million  of  securities 
matunng  Apnl  30. 1992,  and  to  raise  about 
$13,675  million  new  cash.  The  $11,313  million 
of  matunng  secunties  are  those  held  by  the 
public  including  $"50  million  currently  held 
by  Federal  Reserve  Banks  as  agents  for 
foreign  and  international  monetary 
authorities 

The  $25,000  million  is  being  offered  to  the 
public  and  anv  amounts  tendered  b>  Federal 
Reserve  Banks  as  agents  for  foreign  and 
international  monetary  authonties  will  be 
added  to  that  amount.  Tenders  for  such 
accounts  will  be  accepted  at  the  average 
prices  of  accepted  competitive  tenders. 

In  addition  to  the  public  holdings.  Federal 
Reserve  Banks,  for  their  own  accounts,  hold 
$1,484  million  of  the  matunng  secunties  that 
may  be  refunded  by  issuing  additional 
amounts  of  the  new  securities  at  the  average 
prices  of  accepted  competitive  tenders. 

Details  about  each  of  the  new  securities 
are  given  in  the  attached  highlights  of  the 
offerings  and  in  the  official  offering  circulars, 
.attachment 


HIGHLIGHTS  OF  TREASURY  OFFERINGS  TO  THE  PUBUC  OF  2-YEAR  AND  S-YEAS  NC^ES  TO  BE  ISSUED  APPIL  30.  1992 


[April  15.  1992] 


i  -c-jr^.  0«ere<j  to  the  PuWic _. 

Descnptwn  of  Security: 

Term  and  type  o<  security 

Seif-s  and  CUSlP  desigrwtion . 


Maturity  date.. 
Interest  rate .. 


Investment  yield — — -.■ 

Premium  or  discount 

Interest  payment  dates 

Miramum  denomination  availat>le.. 
Terms  of  Sale- 

MettKxJ  of  sale 

Competitive  tenders 


Noncompetitive  tervjers . 


Accrued  interest  payatite  t>y  investor ., 
Kay  Dates: 

Receipt  of  terxlers - 

(a)  noncompetitive ~ ~~ 

(t))  competitive. 


$1 4,750  minion _ - ~ - ~ 

2-year  notes — 

Series  Y-1 994 - 

(CUSIP  No.  912827  E9  9) ~ -■• 

April  30.  1994 

To  be  determined  based  on  ttie  average  of  accepted 
bids. 

To  be  determmed  at  auction,,,- — 

To  be  determined  after  auction ..._ - - 

October  31  and  April  30 •— 

$5.000 - 


Ytetd  auction 

Must  be  expressed  as 

deamwls.  e.g.,  7,10%. 
Accepted    in    full    at    the 

$5,000,000. 
None 


an  annual  yield,  witti  two 


average    price    up    to 


Seniement  (final  payment  due  from  institutions): 

(a)  funds  immediatety  available  to  ttie  Treasury 

(b)  readily -collectitjie  check _.- 


Wednesday.  April  22,  1992. 
Prior  to  12:00  noon,  EDST.. 
Poor  to  1:00  p.m,,  EDST 


$10,250  mjtiion, 

5-yearnotes. 

Series  L-1997. 

(CUSlPNo.  912S27F2  3). 

April  30,  1997.  ' 

To  be  determinfK!  !3as<?<i  o^  t^e  average  of  accepted 

bkis. 
To  be  dotefrnined  at  aucno" 
To  be  deterrr.ine-l  after  auction, 
Octot)ef  3 '  and  Aonl  30. 
$1,000 

Yield  aMCticn. 

Must  be  expressed  as  an  annual  yetd,   wit^  two 

decimals,  e  g  .  7  10% 
Accepted    in    full    at    the    average    pnce    up    to 

$5,000,000. 
None. 

Thursday  Aprl  23,  1992, 

-Prior  to  1 2  OC  noon,  EDST, 
Prior  to  1  Ck;  P  m  ,  EDST, 


Thursday,  April  30,  1992.. 
Tuesday.  April  28.  1992... 


Thursday.  Apnl  30,  1992. 
Tuesday.  April  28,  1992. 


(FR  Doc.  92-9139  Filed  4-15-92;  3:57  pm] 
BiLUMG  cooe  *e'»-*iMI 


Federal  Register  /   Vol    5"    No 


M 


nnthiv 


\. 


4  i :',  1 


Fiscal  Service 

(DepL  CIrc.  579.  1991— Rev,.  Sopp.  No.  241 

Surety  Companies  Acceptable  on 
Federal  Bonds  Change  of  Name; 
Fidelity  and  Deposit  Co. 

Fidelity  and  Depc.sit  (A>a,pdn\  a 
Maryland  corporation,  has  forrncillv 
changed  its  name  to  Coloniai  Arnencia 
Casualty  and  Sure'v  Cumpanv,  efferiive 
January  i,  ic:>ti2.  The  corr.pany  was  last 
listed  as  an  acceptable  surety  on 
Federal  bonds  ctt  36  FR  30142,  jul\  1 
1991. 

FedfT;:i  hi'Tui-arpro\::ig  officer'^ 
should  annotate  their  reference  copies 
of  the  Treasury  Circular  570, 1991 


Rs  \is;(  r,     n  p.ige  30137  to  reflect  this 
i  hange. 

A  Certified  u  jf  Authority  as  an 
acceptable  surety  on  Federal  bonds  is 
hereby  issued  effective  January  1, 1992, 
under  section  9304  to  9308,  tide  31.  of  the 
United  States  Code,  to  Colonial 
American  Casualty  and  SHi-etv 
Company,  Baltin)f>    Mix:   r-   This 
Certificate  replarfs  •[(  Certificate  of 
Authority  issued  t<   it  n  company  under 
its  former  name.  I  he  u.nderwriting 
limitation  of  $47P  twi  es'nh'ished  for  the 
company  hs  of  Ii.K  1,  l'>'i   -emains 
•.irM-yrr^^t'd  !!n'i)  the  !ui>  '    1 992,  revision 
.s  pu'iiisheci,  l!nies'^  n'vc't^e-2  prior  to  that 
date.  The  Cei-iif      'e  is  subject  to 
subsequent  annual  renewal  as  long  as 
the  company  remains  qualified  (31  CFR 


{;'  :;  3;  A    n'    '  qualified  companies 
18  published  annually  as  of  July  1,  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch, 
Funds  Management  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  Washington,  DC  20227, 
telephone  (202)  874-7102. 

Dated:  April  13. 1992. 

Charles  F.  Scfawan  ID, 

Director,  Funds  Management  Division, 
Financial  Management  Service. 


(FRDoc  "    *~.- 
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T'-vs   section    o<   tne    FEDERAL   REGISTER 
cor^tams  nonces  of  meetings  published 
uPde*'  t^e     Government  in  the  Sunshine 
Act     '='.c     ,-    S-i-409i   5   U-S.C.   552b(e)(3). 


COMMISSION  ON  CIVIL  RIGHTS 

DATE  AND  TIME:  Friday,  April  24. 1992, 

IJ'X  a.m. 

puvce:  U.S.  Commission  on  Civil  Rights. 

1121  Vermont  Avenue,  NW.,  Room  512. 

\Va=;h:"^*   "..  DC  20425. 

STATUS:  Tf  lephonic  Commission 

Meeting.  Open  to  the  Public. 

April  24.  1992 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  March  16 

Telephonic  Meeting  and  March  27 
Meeting 

III.  Announcements 

IV.  Appointments  for  the  Kentucky  Advisory 

Committee  i 

V.  Staff  Director's  Report  I 

VI.  FutuTB  Agenda  Items 

Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
sei^-ices  of  a  sign  language  interpreter, 
should  contact  Betty  Edmiston, 
Administrative  Services  and 
Clearinghouse  Division  (202)  37&-8105, 
(TDD  202-376-8116),  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  ~pf '.'.^ 
CONTACT  PERSON  FOR  FURTHER 

INFORMATION:  Barbara  Brooks,  Press 
and  ComjTiunications  (202)  376-8312. 

Dated;  Aonl  15, 1992. 
F.TiF'a  Mnnroig,  | 

Solicitor. 
IFR  Doc.  92-9261  Filed  4-16-92;  1:57  pm] 
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limited  to,  consideration  of  tritiated 
water  release  from  heat  exchangers, 
safety  rod  latching  mechanisms,  and 
other  operational  readiness  topics,  that 
were  to  have  been  discussed  at  the 
meeting  scheduled  for  April  17.  The 
meeting  has  been  postponed  because 
the  Board  still  has  not  received  all  the 
information  necessary  for  a  full 
consideration.  In  addition,  the  Board  has 
scheduled  a  site  visit  to  K-Reactor, 
Savannah  River  Site,  for  April  22. 1991, 
and  wishes  to  defer  consideration  of  the 
safety  issues  related  to  the  proposed 
restart  of  K-Reactor  until  after  gathering 
further  information  during  the  site  visit 

C C  N  '  A  C  "   ^ <:  ■■■  S  "J  N.  FOR  MORE 

information:  Kennem  M.  Pusateri  or 

Carole  I.  Council,  (202)  208-6400. 

S',jp=>-i-f-MfcNTAfi I  iNf'jRMA'  'ON: The 
Board  specifically  reserves  its  right  to 
further  schedule  and  otherwise  regulate 
the  course  of  the  meeting,  to  recess, 
reconvene,  postpone,  or  adjourn  the 
meeting,  and  otherwise  exercise  its 
powers  under  the  Atomic  Energy  Act  of 
1954,  as  amended. 

Dated:  April  16, 1992. 

Kenneth  M.  Pusateri, 

General  Manager. 

[FR  Doc.  92-9167  Filed  4-16-92: 11K)2  am] 
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DEFENSE  NUCLEAR  FAClUTiES  SAFETY 
BOARD 
■FEDERAL  REGISTER"  CITATION  OP 

PREVIOUS  ANNOUNCEMENT:  F^jblished 

Apnl  9,  1992.  57  FR  123" 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING.  April  17, 1992.  9:00  a.m. 

PLACE:  Public  Hearing  Room,  Suite  700, 

fCS  Irdianfj  .^venue.  N.W,.  Washington, 

DC 

STATUS;  0:-"- 

CHANGE  IN  THE  MEETING:  The  meeting 

has  been  postponed  until  9:00  a.m.  on 

MATTERS  TO  BE  CONSIDERED:  The  Board 

Will  discuss  and  deliberate  upon  the 
safety  issues  related  to  the  proposed 
restart  of  K-Reactor.  Savannah  River 
S  :e  South  Carolina,  including,  but  not 


LEG  A.„   Sf  -'VICES  CORPORA^iC^ 

Board  of  Directors  Meeting 

TIME  AND  DATE:  A  meeting  of  the  Board 
of  Directors  will  be  held  on  April  27, 
1992.  The  meeting  will  commence  at 
12:00  p.m. 

place:  The  Chicago  Marriott  Hotel,  8535 
West  Higgins  Road,  Salon  B.  Chicago, 
Illinois  60631,  (312)  693-4444. 

STATUS  OF  meeting:  Open,  except  that  a 
portion  of  the  meeting  will  be  closed 
pursuant  to  a  majority  vote  of  the  Board 
of  Directors  to  be  taken  prior  to  the 
meeting.  At  the  closed  session,  the 
Board  of  Directors  will  consult  with  the 
Special  Counsel  to  the  Board  regarding 
one  new  litigation  matter  to  which  the 
Corporation  is  a  party.  The  closing  will 
be  authorized  by  the  relevant  sections  of 
the  Government  in  the  Sunshine  Act  [5 
U.S.C.  Sections  552(b)  (6)  and  (10)],  and 
the  corresponding  regulation  of  the 
Legal  Services  Corporation  [45  C.F.R. 
Sections  1622.5(e)  and  (h)).  The  closing 
has  been  certified  by  the  Corporation's 


General  Counsel  as  authorized  by  the 
above-cited  provisions  of  law.  A  copy  of 
the  General  Counsel's  certification  is 
posted  for  public  inspection  at  the 
CoiT>oration's  headquarters,  located  at 
400  Virginia  Avenue.  S.W.,  Washington 
D.C.  20024,  in  its  three  reception  areas, 
and  is  otherwise  available  upon  request. 
MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

\   Appro\  ri',  of  .Agenda. 

CLOSED  SESSION: 

2.  Consultation  with  Special  Counsel  to  the 
Board  of  Directors  Regarding  One  New 
Litigation  Matter  to  which  the  Corporation  is 
a  Party. 

OPEN  session: 
(Resumed) 

3.  Consideration  of  Motion  to  Adjourn 
Meeting. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  D  Batie.  (202)  863-1839. 

Date  Issued:  April  16, 1992. 
Patricia  D.  Batie. 
Corporate  Secretary. 
[FR  Doc.  92-9283  Filed  4-16-92;  3:13  pm] 

BILUNG  CODE  705(H)1-«I 

MERIT  SYSTEMS  PROTECTION  BOARD 
TIME  AND  DATE:  1:00  p.m.,  Monday,  April 
27,  19fl2. 

PLACE:  Eighth  Floor,  1120  Vermont 
Avpnur'.  NW.,  Washington,  DC.  20419. 

STATUS;  The  meeting  will  be  closed  to 

the  public. 

MATTERS  TO  BE  CONSIDERED:  Internal 

perso.'inei  rales  and  practices,  and 
matters  the  premature  disclosure  of 
which  would  likely  frustrate 
implementation  of  a  proposed  agency 
activity. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Robert  E.  Taylor,  Clerk  of 
the  Board.  (202)  653-7200. 

Dated  .^pnl  16.  1992. 
Robert  E.  Taylor, 
Clerk  of  the  Board. 
[FR  Doc.  92-9203  Filed  4-16-92;  11:10  am] 

BIUUNG  CODE  7400-01-M 
NATIONAL  SCIENCE  BOARD 
DATE  AND  TIME: 

May  1,  1992,  8:30  a.m..  Closed  Sessior. 
May  1. 1992,  9:10  a.m.,  Open  Session 
PLACE:  National  Science  Foundation, 
1800  G  Street,  NW,  Rm.  540. 

Washington,  DC  20550, 
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STATUS: 

Part  of  this  meeting  will  he  opt-n  ':)  the 

public 
Part  of  this  mefMing  will  he  ur>si'<i  •"  tht 

public 
MATTERS  TO  BE  CONSIDERED: 

Friday,  May  l   19<)2 

CLOSED  SESSION 

[8:30a.m.--9:10a..^.) 

1.  Minutes — March  1992  Meeting. 

2.  Election  of  Officers. 

3.  Grants  and  Contracts. 

Friday.  \Li\  1   1992 

OPEN  SESSION 

!9  10  a.m.— 12:00  Noon) 

4  Chairman's  Report. 

5.  Minutes — March  1992  Meeting. 

6.  NSB  Calendar  of  Meetings  for  1993. 

7.  Director's  Report. 

8.  Executive  Committee  Annual  Report. 

9.  A  Report  on  the  Presidential  Young 
Inve.stigator  Colloquium  on  Education. 

10.  Other  Business. 
Thomas  Ubois, 
Executive  Officer. 

[FR  Doc.  92-9197  Filed  4-16-92;  11:01  am] 
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SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  IS  hereby  given,  pursuant  lu  ;r,e 
pr.ovisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L,  94-409,  that  the 
Securities  and  Exchange  C(.)mmisis;'.i 
will  hold  the  follow^mg  meetm,!?  durina 
the  week  of  April  20, 1992. 

-A  closed  meeting  will  be  held  an 
Tuesday,  .^pnl  21.  1992,  at  2:30  p  m 

Commisioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
\A  Hi  attend  the  closed  meeting.  Certain 


staff  nembers  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  counsel  of  the 
Comm.ission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
5.52bfr)(41.  (8).  (9){A)  and  (10)  and  17 
ere  :!Ki. 402(a)(4).  (8),  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioners  Robers,  as  duty  offer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  mater  of  the  closed 
meeting  scheduled  for  Tuesday,  April  21, 
1992,  at  2:30  p.m..  will  be: 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Bruce 
Rosenblum  at  (202)  272-2300. 

Dated:  April  14, 1992. 

Jonathan  C.  Katz. 
Secretar. 

TR  Doc.  92-9155  Filed  4-15-92;  4:24  pm] 
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TENNESSEE  VALLEY  AUTHORITY 
[Meeting  No  144~] 

TIME  AND  DATE:  10:00  a.m.  (CDT),  April 


iw: 


PLACE:  PdCucah,  Kei 
STATUS:  Open. 


ucKy. 


AGENDA    \pproval  of  minutes  of  meeting 
'  .  :  ;         '.'  — h  23,1992. 

ACTION  ITEMS 

New  Business 
C — Power 

Cl.  Payments  to  Distributors  for  Direct 
Load  Control. 

C2.  Agreement  Covering  Arrangements  for 
the  Purchase  of  Power  from  BIT 
Manufacturing.  Inc.,  by  TA'A. 

C3.  Modification  of  Growth  Credit  Program 
to  Include  Certain  Customers  with  Demands 
Between  250  kW  and  1.000  kW. 

E—Real  Property  Transactions 

El.  Sale  of  Permanent  Easement  Affecting 
0.034  Acre  of  Tellico  Reservoir  Land  in 
Monroe  County.  Tennessee,  for  a  Remote 
Electronic  Communications  Cabinet  Site. 

E2.  Proposed  Deed  Modification  Affecting 
0.014  Acre  of  Chickamauga  Reservoir  Land  in 
Hamilton  County.  Tennessee. 

F— Unclassified 

Fl,  Filing  of  Condemnation  Cases. 

F2.  Contract  with  ViaTech  Services, 
Incorporated,  to  Provide  Restart  Field 
Support  Service  to  Browns  Ferry  Nuclear 
Plant. 

CONTACT  PCRSON  FOR  MORF 
INFORMATION.  /;,c.i.  v^ai  il.,^..del. 

Manager,  Media  Relations,  or  a  member 
of  his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-6000.  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  47^-4412. 

Dated:  April  15, 1992. 

Edward  S.  Christenbury, 

General  Counsel  and  Secretary. 

TFR  rinr  q^-PTO  Filed  4-16-92;  9:25  am) 
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Department  of 
Agriculture 


Agricultural  Stabilization  and 

Conservation  Service 

Commodity  Credit  Corporation 

7  CFR  Parts  718.  719.   1413  and  1414 

Food  Agriculture.  Conservation,  and 

Trade  Act  Amendments  of   1991;  Interim 

Rule 
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DEPARTMENT  OF  AGRICULTURE 

Agriculture  Stabdiratior  an<J 
Conservation  Ser-rice 

7  CFR  Parts  713  a"c1  7i9 

Cofnmodit>-  Credit  CoTJOration 

7  CFR  Parts  1413  anc  14^4 

Food,  Aghc'jJture,  Conse-vation.  and 
Trade  Act  Amendments  of  1991 

AGENcy;  A^.-iLuitural  Stabilization  and 
Conservation  Service  and  Commodity 
Credit  Corporation,  USDA. 
action:  Interim  rule. 


summary:  The  statutory  basis  for  the 
regulations  set  forth  at  7  CFR  parts  718, 
719, 1413,  and  1414,  which  relate  to 
compliance,  reconstitulions,  feed  grains, 
rice,  upland  and  extra  long  staple 
cotton,  wheat,  integrated  farm 
management  and  related  programs,  was 
amended  by  the  Food,  Agriculture. 
Conservation,  and  Trade  Act 
Amendments  of  1991  (the  1991  Act), 
which  was  enacted  on  December  13, 
1991.  Accordingly,  this  interim  rule  sets 
forth  at  7  CFR  parts  718.  719, 1413,  and 
1414.  the  amendments  to  conform  to  the 
provisions  of  the  1991  Act.  to  correct 
certain  technical  provisions  already 
established,  to  delete  references  to 
obsolete  provisions,  and  to  improve  the 
operations  of  these  programs  for  the 
1992  and  subsequent  crop  years. 
dates;  i^'erim  rule  effective  April  15, 
H':._  (,  n.ments  must  be  received  on  or 
before  May  20, 1992  in  order  to  be 
-^^ur^d  r,f  consideration. 
addresses;  Submit  comments  to: 
Director.  Cotton,  Grain,  and  Rice  Price 
Support  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
USDA  P.O.  Box  2415,  Washington.  DC 
2om3. 

FQ3  FURTHER  INFORMATION  CONTACT 
bruce  D.  Hiatt.  Agricuitufdi  f'rogram 
Speaalist  ASCS,  P.O.  Box  2415. 
Washington.  DC  20013,  (202)  690-2798. 
SUPPt^MEMTARY  INFORMATION:  This 
interim  rule  has  been  reviewed  under 
USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  ha 
been  classified  "nonmajor".  It  has  been 
determined  that  this  rule  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  governments,  or 
geographical  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation  or  the  ability  of  United 


States-based  enterprises  to  coaapete 
with  foreign-based  enterprise*  in 
domestic  or  export  markets. 

Final  Regulatory  Impact  Analyses  are 
being  prepared  with  respect  to  the 
programs  for  the  1992  crops  of  wheat 
feed  grains,  cotton,  and  rice.  Copies  of 
the  analyses  will  be  available  to  the 
public  from  Deputy  Administrator  of 
Policy  Analysis.  Agricultural 
Stabilization  and  Conservation  ServK;e, 
USDA.  room  3741.  South  Agricultiiral 
Building,  14th  and  Independence.  P.O. 
Box  2415,  Washington.  DC  20013. 

The  titles  and  numbers  of  the  Federal 
assistance  programs,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  interim  rule  applies  are 
Cotton  Production  Stabilization-10.052; 
Feed  Grain  Production  Stabilization- 
10.055;  Wheat  Production  Stabilization- 
10.058;  and  Rice  Production  Program- 

10.065. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since 
neither  the  Agricultural  Stabiliration 
and  Conservation  Service  ("ASCS")  nor 
the  Commodity  Credit  Corporation 
("CCC")  is  required  by  5  U.S.C.  553  or 
any  other  provision  of  the  law  to  publish 
a  notice  of  proposed  rulemaking  wi4 
respect  to  the  subject  matter  to  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  lo 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  ^4otice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

The  information  collection 
requirements  contained  in  these 
regulations  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  44  U.S.C.  chapter  35, 
and  assigned  OMB  No.  056O-00m  and 
0560-0092.d 

Public  reporting  burden  for  these 
collections  is  estimated  to  vary  from  15 
minutes  to  45  minutes  per  response, 
3     including  time  for  reviewing 

instructions,  searching  existing  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  tu 
Department  of  Agriculture.  Clearance 
Officer.  OIRM.  room  404-W. 
Washington,  DC  20250:  and  to  the  Office 


of  Management  and  Budget.  Papemoric 
Reduction  Project  (OKffl  Nc  05.'-.r-0(X)4 
and  0560-0092),  Washington.  DC  20503. 

The  1991  Act  was  approved  on 
DeM.cmber  13.  1991.  Mdny  producers  had 
rilrf-adv  planted  crops  pnor  to  this  date 
and  other  producers  are  currently 
making  planting  and  financial  decisions 
with  respect  to  their  1992  crops. 
Accd'xliagly,  *be  provisions  of  this 
interim  ruie  are  effective  upon 
publication  in  the  Federal  Register 
However,  comments  are  requested  and 
will  be  considered  when  the  final  rule 
for  these  revisions  is  developed. 

Background 

The  Food.  Agriculture,  Conservation, 
and  Trade  Act  of  1990  ("the  1990  Act") 
amended  various  .^cts  including  the 
Agricultural  Adjustment  Act  of  1938, 
and  the  Agriculture  Act  of  1949  (the  1949 
Act).  The  1991  Act  made  technical 
corrections  to  these  acts  in  order  to 
correct  errors  and  to  otherwise  improve 
the  amendments  made  by  the  1990  Act 
This  interim  rule  provides  the 
amendments  provided  by  the  technical 
amendments  and  also  makes  minor 
editorial  changes  to  correct  errors  in  the 
final  rule  that  was  published  on  April  19. 
1991. 


Discussion  of  Changes 

7  CFR  Part  718 — Determination  of 
.\cTeage  and  Compliance 

The  regul.dtions  at  7  CFR  part  718 
contain  th.f'  rales  for  farm  acreage 
compliance,  and  related  reporting  and 
recordkeeping  requirem.ents.  The 
following  changes  are  contained  in  this 
interim  rule: 
Section  718.3    Definitions 

The  definition  of  "acreage 
maintenance  inspection"  is  amended  to 
indude  that  an  inspection  of  conserving 
use  (CU)  acreage  for  payment  shall  also 
be  made  to  determine  whether 
producers  are  continuing  to  maintain 
designated  program  acreages  in 
accordance  with  program  regulations. 

The  defmition  of  "good  faith 
determination"  has  been  added,  which 
means  a  determination  made  by  the 
County  committee  or  State  committee 
that  the  operator  made  a  good  faith 
effort  to  fully  comply  with  all  program 
requirements. 

The  definition  of  'maintenance 
default'  has  been  added,  to  mean  a     . 
failure  by  the  producer  to  properly 
maintain  acreage  designated  as  ACR, 
CRP  or  CU  for  payment  in  a  manner 
prescribed  by  the  Deputy  Administrator. 

The  definition  of  "standard  payment 
reduction"  has  been  added,  which 
means  a  reduction  applied  to  the 
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earnings  of  a  crop  or  crops  when  an 
acreage  is  inaccurately  reported  or  not 
maintained  in  a  manner  prescribed  by 
the  Deputy  Administrator. 

The  definition  of  "variance"  has  been 
amended  to  include  nonprogram  crops. 

Section  ~i3. 7,7     Dpn:a>  o'  Program 
Benefits 

This  section  has  been  revised  to  state 
that  program  benefits  may  be  denied 
when  a  farm  operator: 

(1)  Refuses  to  furnish  reports  or  data 
necessar>'  to  determine  eligibility  for 
program  benefits; 

(2)  Pro\ides  an  inacciu'ate  acreage 
report  which  the  county  committee  or 
State  committee  deems  was  ro!  made  in 
good  faith: 

(3)  Fails  to  maintain  acrtage 
designated  as  ACR.  CRP.  or  CU  for 
payment  in  a  manner  as  required  by  the 
Deputy  Administrator, 

If  the  county  committee  or  State 
committee  determines  that  the  producer 
failed  to  meet  the  necessary 
requirements  for  program  participation, 
in  addition  to  denial  of  program 
benefits,  liquidated  damages  may  also 
apply. 

Section  718.22    Acreage  Reports 

Paragraph  fa)  is  amended  to  clarify 
that  acreage  reports  are  required  for  all 
cropland  on  al!  forms  tha!  a.^e  eligible 
for  any  benefits. 

Section  718.40    Tolerance  and  Variance 
Rules  Applicability 

Introductory  text  has  been  added  to 
state  that  tolerance  and  variance  is  the 
amount  by  which  the  detennined 
acreage  may  differ  from  the  reported 
acreage  and  still  be  correctly  reported. 
Permitted  acreage,  or  for  additional 
acreage  designated  to  m.eet  minimum 
requirements  for  program  provisions. 

Section  718.42    Skip  Rows  and  Strip 
Crops 

Paragraph  (b]  has  been  amended  to 
include  a  technical  correction  to  the  skip 
row  provisions  for  skip  row  cotton. 
Cotton  producers  who  had  an 
established  practice  of  using  32  inch 
rows  before  the  1991  crop,  have  the 
option  of  considering  the  cotton  as 
either  sclid  planted  or  skip  row. 

Paragraph  (c)  has  been  amended  to 
clarify  what  acreage  is  considered  as 
the  crop  when  the  crop  is  planted  in 
stnps. 

Paragraphs  (d).  (el.  and  'f]  have  been 
amended  to  change  the  width  of  strips 
from  60  inches  to  less  than  &4  in(,hes. 


7CFR  Part  71&— Reconstitution  of 
Farms,  Allotments,  Normal  Crop 
Acreage  and  Preceding  Year  Planted 
.Acreage 

The  regulations  at  7  CFR  719.8  provide 
the  rules  for  determining  farms, 
allotments,  quotas,  bases,  and  acreages 
when  reconstitution  is  made  by  division. 
Section  719.8(g)  provides  for  the  use  of 
the  "history  method"  on  the  basis  of  the 
acreage  determined  to  be  representative 
of  the  operations  normally  carried  out 
on  each  tract  •  *   •"  This  essentially 
means  the  acreages  that  have  been 
planted  on  the  tract  in  the  prior  years. 
With  the  changes  in  farm  programs 
made  by  amendments  in  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990.  there  are  problems  in 
applying  this  provision.  Under  these 
amendments,  an  acreage  of  a  program 
crop  may  be  credited  as  another 
program  crop  for  purposes  of 
Cetermining  future  crop  acreage  bases. 
This  "flex"  acreage  may  be  up  to  25 
percent  of  the  crop  acreage  base.  This 
creates  problems  in  applying  the  'history 
metiiod  '  when  a  farm  is  reconstituted 
since  there  is  no  record  of  determining 
whether  the  50  acres  of  wheat,  for 
example,  that  was  planted  on  a  tract 
was  considered  as  wheat  or  upland 
cotton  for  planted  history  purposes. 

Because  of  these  problems,  S  719.8  is 
amended  by  redesignating  paragraphs 
(i)  through  fl)  as  [j)  through  (m)  and 
adding  a  new  paragraph  (i)  to  provide 
that  owners  and  the  county  committee 
may  agree  to  vary  crop  acreage  bases  by 
up  to  20  percent  when  the  history 
method  was  used  and  "flex"  was  used 
to  protect  bases  in  1  or  more  of  the  prior 
years. 

The  issue  has  been  raised  as  to 
whether  tenants  with  a  hfe  estate  are 
considered  to  be  an  "owner"  with  the 
right  to  use  the  designation  by 
landowner  method  of  dividing  farms  and 
for  other  program  purposes.  The 
dcFmition  of  "owner"  is  revised  to 
clarify  that  the  term  "owner"  includes 
such  tenants. 

Questions  have  also  been  raised 
concerning  the  treatment  of  spouses 
who  reside  in  community  property 
States  or  who  jointly  own  property.  The 
definition  of  "owmer"  is  clarified  to 
provide  that  each  such  spouse  is 
considered  an  owner  in  his  or  her  own 
right.  The  signatures  of  both  spouses 
will  be  required  in  any  case  in  which  an 
owner  must  agree  to  a  program 
provision.  In  order  to  simplify  the 
administration  of  programs  by  ASCS 
and  CCC,  to  reduce  llie  burden  of 
paperwork,  and  recognize  the  integrity 
of  families,  a  provision  is  added  to  the 
definition  i-f  "producer"  that  changes 


the  rules  for  signatures  when  producers 
are  married 

7  CFT?  Fan  M  ; :)  .-  (  red  Craui,  kit^e, 
Upl.ifici  .ind  LxiiH  \am\^  Staple  Cotton, 

Wheat  and  Ri-iritcd  Pn'>iranu 

Section  1413.3    Ucfinilions 

The  definition  of  approved 
"nonprogram  crops  (ANPC)"  is  amended 
to  more  clearly  defme  the  types  of  dry 
peas,  which  iftciudes  Austrian  peas, 
wrinkled  seed,  green,  yellow,  and 
umatilla.  The  definition  of  "considered 
planted  acreage"  is  also  amended  to 
include  these  varieties  of  dry  peas. 

Section  1413.5    Com  and  Grain 
Sorghum  Permitted  Acreage 
Combinations 

Section  1413.5  has  been  added 
because  of  the  amendments  contained  in 
the  1991  Act  to  provide  that  with  respect 
to  the  1992  through  1995  crops  of  com 
and  grain  sorghum,  the  permitted 
acreages  of  com  and  grain  sorghum  for  a 
farm  shall  be  combined  according  to 
instructions  issued  by  the  Deputy 
Administrator.  These  amendments  also 
provide  that  the  sum  of  the  acreage 
planted  and  considered  planted  to  com 
and  grain  sorghum  for  each  year  shall  be 
prorated  to  com  and  grain  sorghum  on 
the  ratio  of  the  crop  acreage  base  for  the 
individual  crop  of  com  or  grain  sorghum, 
as  applicable,  to  the  sum  of  the  crop 
acreages  bases  for  com  and  grain 
sorghum  established  on  a  farm  for  a 
crop  year.  The  sum  of  the  com  and  grain 
sorghum  payment  acres  for  each  year, 
as  detennined  imder  S  1413.108, 
Defiaency  Payments,  shall  be  prorated 
to  com  and  grain  sorghum  based  on  the 
ratio  of  the  maximum  payment  acres  for 
the  individual  crop  of  com  and  grain 
sorghum,  as  applicable,  to  the  sum  of  the 
maximum  payment  acres  for  com  and 
grain  sorghum  for  a  farm  established  for 
each  crop  year.  The  provisions  also 
provide  that  if  one  crop  acreage  base  is 
participating  in  an  acreage  reduction 
program,  the  other  crop  acreage  base 
must  also  be  participating.  These 
provisions  do  not  affect  crop  acreage 
base  calculations  for  com  and  grain 
sorghum.  Cora  and  grain  sorghum  crop 
acreage  bases  will  be  calculated  as 
provided  in  $  1413.7,  Crop  Acreage 
Bases.  For  example; 

A  farm  with  a  permitted  acreage  on 
com  of  190  acres  and  a  permitted 
acreage  on  grain  sorghum  of  95  acres 
results  in  a  combined  permitted  acreage 
of  285  acres.  The  producer  may  plant 
either  com.  sorghum,  or  a  combination 
of  com  and  grain  sorghum.  As  a  result  of 
the  combined  permitted  acreage,  if  com 
is  participating  in  an  acreage  reduction 
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program  (ARP),  the  grain  sorghum  is 
also  required  to  participate  in  ARP. 

Program  payments  will  be  based  on 
the  ratio  of  each  crop's  maximum 
permitted  acreage  (MPA)  to  the  total 
maxim.um  permitted  acreage.  In  this 
example,  &ie  com  MPA  is  160  acres,  and 
the  grain  sorghum  MPA  is  80  acres,  with 
a  total  MPA  of  240  acres.  To  calculate 
the  com  MPA  ratio  the  com  MPA  of  160 
acres  would  be  divided  by  the  total 
MP.A  of  240  acres  which  results  in  a 
ratio  of  66.67  percent. 

In  this  example,  the  producer  planted 
285  acres  of  com  and  no  grain  sorghum. 
The  total  payment  acreage  is  limited  to 
240  acres  which  is  the  total  MPA,  The 
240  total  payment  acres  would  be 
multiphed  times  the  MPA  ration  of  66.67 
percent  to  arrive  at  the  com  payment 
acreage  of  160  acres.  The  total  planted 
a-reage  in  this  example  could  be  all 
com.  grain  sorghum,  or  a  combination  of 
both  and  the  com  payment  acreage 
wo'M  still  be  160  acres. 

To  calculate  the  sorghum  payment 
acreage,  subtract  the  com  payment 
acreage  of  160  acres  from  the  total 
payment  acreage  of  240  acres  for  a 
result  of  80  acres. 

Planted  and  considered  planted  credit 
for  each  crop  will  be  based  on  the  ratio 
of  each  crop's  crop  acreage  base  (CAB) 
to  the  total  CAB's.  In  this  example  the 
com  CAB  is  200  acres,  the  sorghum  CAB 
is  100  acres  and  the  total  CABs  are  300 
acres.  Calculate  the  com  CAB  by 
dividing  the  com  CAB  of  200  acres  by 
the  total  CAB'S  of  300  acres  which 
results  in  a  ratio  of  66.67  percent.  The 
total  planted  and  considered  planted 
credit  for  both  crops  is  300  acres. 

Section  1413.6    Farm  Program  Payment 
Yields 

Paragraph  (aK4)(i)  is  amended  to 
clarify  that  the  LAM  for  a  farm  shall  not 
be  changed  for  the  1991  through  1995 
crop  years.  The  LAM  for  a  farm  shall  not 
exceed  the  irrigated  cropland  on  the 
farm,  except  as  provided  by  instructions 
issued  by  the  Deputy  Administrator.  The 
farm  lAM  shall  be  allocated  among 
program  crops  on  the  farm  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator.  The  lAM 
shall  be  computed  by  CCC.  at  the 
producer's  option,  on  the  basis  of  either 
the  1988, 1989.  or  1990  irrigated  acreages 
on  the  farm.  Paragraph  (a)(4)(v),  which 
pertained  to  com  and  grain  sorghum 
crop  acreage  base  designations  being 
made  In  accordance  with  §  1413.10(b). 
and  provided  for  offsetting  adjustments 
in  the  LAM's  for  com  and  sorghum,  has 
been  removed. 


Section  1413.7    Crop  Acreage  Bases 

Paragraph  {c)(l).  which  referred  to  the 
calculations  of  bases  for  1991  crops  of 
upland  cotton  and  rise  for  producers 
planting  such  crops  for  the  first  time  in 
1989.  and  who  did  not  participate  in  the 
1990  acreage  reduction  program,  has 
been  removed. 

Section  1413.10    Adjusting  Crop 
Acreage  Bases 

Paragraph  (b).  which  referred  to  the 
crop  acreage  base  designation  for  com 
and  sorghum  for  1991  only,  has  been 
removed.  Paragraphs  (c)  and  (d)  have 
been  redesignated  (b)  and  (c). 
respectively,  and  new  paragraph  (d)  has 
been  added.  Paragraph  (d)  provides  that 
for  the  1992  through  1995  crop  years, 
county  committees  shall  allow  eligible 
producers  of  upland  cotton  or  rice  to 
increase  individual  crop  acreage  bases 
on  the  farm  above  the  levels  of  base  that 
would  otherwise  be  established  under 
§  1413.7.  In  order  to  restore  the  total  of 
the  crop  acreage  bases  on  the  fami  for 
the  1992  throu^  1995  crop  years  to  the 
same  level  as  the  total  of  crop  acreage 
bases  on  the  farm  for  the  1990  cropyear. 
This  paragraph  also  provides  the 
meaning  of  eligible  producer  of  upland 
cotton  or  rice,  which  means  producers  of 
upland  cotton  or  rice  whom  the 
appropriate  county  committee 
determines  was  required  to  reduce  one 
or  more  crop  acreage  bases  on  the  farm 
during  the  1991  crop  year  in  order  to 
comply  with  §  1413.7  and  the  change  in 
calculation  of  cotton  and  rice  crop 
acreage  bases  to  a  3-year  formula,  and 
have  participated  in  the  price  support 
program  during  the  1991  crop  year  and 
each  subsequent  crop  year  through  the 
current  crop  year. 

Section  1413.50    Contracting 
Procedures 

Paragraph  (a)(1).  which  includes 
provisions  for  producers  entering  into  a 
contract  with  CCC.  has  been  revised  for 
clarity. 

Paragraph  (a)(5).  which  included 
provisions  for  dificiency  payments  for 
1991  winter  wheat  planted  in  the  fall  of 
1990  has  been  deleted. 

New  paragraph  (a)(5)  has  been  added 
to  provide  that  all  or  any  portion  of  the 
acreage  otherwise  required  to  a  devoted 
to  conservation  uses  as  a  condition  for 
qualifying  for  payments  that  is  devoted 
to  an  industrial,  oilseed,  or  other  crop 
may  be  subsequently  planted  during  the 
same  crop  year  to  any  crop  described  in 
S  1413.11.  including  sesame  and  crambe 
on  "0/92"  acreage.  Planting  soybeans  as 
a  subsequently  planted  crop  shall  be 
limited  to  farms  with  an  established 
history  of  doublecropping  soybeans 


following  any  other  crop  during  at  least 

3  of  the  last  5  years. 

All  or  any  part  of  acreage  otherwise 
required  to  be  devoted  to  conservation 
uses  under  the  "50/92"  provisions  as  a 
condition  for  qualifying  for  payments 
under  §  1413  101  may  be  devoted  to 
sesame  or  crambe. 

In  order  to  receive  payments  under 
I  1413.101   producers  shall  be  required 
to  forego  eligibility  to  receive  pnce 
support  loans  under  7  CFR  part  1421  for 
the  crop  of  subsequently  planted  crop 
that  is  produced  on  the  farm  under  this 
section. 

Section  1413.54    Acreage  Reduction 
Program  Provisions 

Paragraph  (cl(2)  has  been  amended  to 
provide  that  CU  for  payment  acreage 
under  the  "0/92"  provisions  of  the  1991 
through  1995  wheat  and  feed  grains 
program  may  be  planted  to  sunflowers, 
rapeseed,  canola,  safflower,  flaxseed, 
and  mustard  seed  (minor  oilseeds),  and 
sesame  and  crambe.  Such  acreage  may 
be  doublecropped  with  other  minor 
oilseeds. 

New  paragraph  (c)l3)  has  been  added 
to  provide  that  CU  for  payment  acreage 
under  the  "50/92"  provision  of  the  1991 
through  1995  upland  cotton  and  rice 
programs  may  be  planted  to  sesame  and 
crambe. 

New  paragraph  if)  has  been  added  to 
provide  that  black-eyed  peas  may  be 
planted  for  harvest  on  upland  cotton 
"50/92"  acreage,  providing  the 
production  of  such  com.modity  is  for 
donation  to  a  food  bank  or  other  similar 
institution.  Planting  of  black-eyed  peas 
shall  be  approved  only  if  State 
committees  have  authorized  vegetables 
as  a  locally  approved  cover  for  green 
manure. 

Section  1413.61    Eligible  Land 

Paragraph  (a)  (1)  and  (2)  are  amended 
to  provide  eligibility  provisions  for  the 
1992  and  subsequent  crop  years. 

Paragraphs  (b)(1)  (iii]  and  (iv)  have 
been  amended  to  include  terraces  and 
sod  waterways  as  eligible  for 
designation  as  ACR.  if  they  average  at 
least  33  feet  in  width. 

Paragraph{b)(2)  (i)  through  (v),  which 
contained  exceptions  to  minimum  size 
and  width  requirements  for  land 
designated  as  ACR.  which  was  for  1991 
only,  has  been  removed. 

Section  1413.62    Ineligible  Land 

Paragraph  (e).  which  referred  to  land 
prohibited  from  being  cropped  under  the 
Great  Plains  Conservation  Program,  has 
been  removed. 


Federal  Register  /  Vol.  57,  No.  76  /  Monday,  April  20,  1992  /  Rules  and  Rejjulations 


;4.iy 


Section  1413.63    Approved  Cover  Crops 
and  Practices 

Paragraph  (a]fl)  is  amended  to 
provide  that  producers  participating  in 
an  acreage  reduction  program  for  a 
program  crop  shall  be  required  to  plant 
to,  or  maintain  as.  an  annual  or 
perennial  cover  50  percent,  of  the  ACR 
acreage  (or  more  at  the  producer's 
option),  but  not  exceeding  5  percent  of 
the  crop  acreage  base  established  for 
the  crop. 

Paragraph  (c)(1)  is  amended  to  delete 
the  requirement  that  the  State 
comm.ittees  shall  consult  with 
appropriate  wildlife  agencies  and 
organizations  and  other  interested 
groups  to  determine  whether  prac'ices 
that  further  the  goals  of  these 
organizations  can  be  developed. 

Paragraph  (c)(4)  is  amended  to 
provide  that  the  State  committee  shall 
establish  the  fmal  seeding  date  for 
planting  of  the  cover  and  shall  approve, 
after  consulting  the  Soil  Conservation 
Service  State  Conservationist  regarding 
whether  the  crops  or  practices  will 
sufficiently  protect  the  land  from  weeds 
and  wind  and  water  erosion, 
appropriate  crops  planted  or  maintained 
as  cover,  including  native  grasses  and 
legumes  or  other  vegetation. 

New  paragraph  (c)(5)  has  been  added 
to  provide  that  the  State  committee  shall 
consult  vnth  the  technical  committee 
rather  than  the  State  Conservationist, 
regarding  whether  the  crops  o:  practices 
will  sufficiently  protect  the  land  from 
weed  and  wind  and  water  erosion,  once 
such  techinical  committee  is  established 
according  to  section  1281  of  the  Food 
Security  Act  of  1985. 

New  Paragraph  (c)(6)  has  been  added 
to  provide  that  black -eyed  peas  may  be 
planted  for  harvest  on  50  percent  of  the 
required  upland  cotton  ACR  acreage, 
providing  the  production  of  such 
commodity  is  for  donation  to  a  food 
bank  or  similar  institution.  Planting  of 
black-eyed  peas  shall  be  approved  only 
if  State  committees  have  authorized 
vegetables  as  a  locally  approved  cover 
for  green  manure. 

Section  1413.72    Skip  Rows. 

The  1991  Act  provided  a  technical 
revision  with  respect  to  skip  row  cotton. 
Accordingly,  the  minimum  size  and 
width  requirements  m  §  1413.79(b) 
which  generally  apply  to  acreage 
designated  as  conserving  use  acreage  do 
not  apply  to  cotton  skip  rows. 

Section  1413.79    Eligible  CU for 
Payment  Land 

Paragraphs  {b){l)(iii)  and  (iv)  are 
amended  to  include  terraces  and  sod 
waterways  as  eligible  for  CU  for 


payment  designation,  if  they  average  at 
least  33  feet  in  width. 

Paragraphs  (b)(2)  and  ib)(3)  are 
amended  to  clarify  the  eligibility 
requirements  relative  to  CU  for  payment 
acreage,  and  paragraph  (b)(l)(v)  and 
paragraph  (J)  are  removed  which 
crintained  the  exception  to  1991  only  of 
rninimum  size  of  5.0  acres  and  width  of 
1.0  chain  (66  feet). 

Section  1413.108    Deficiency  Payments 

Paragraph  (b)(1)  has  been  amended  to 
remove  the  reference  to  the  1991  winter 

wheat  option,  which  applied  to  winter 
wheat  planted  m  the  fall  of  1990  for 
harvest  in  1991, 

Section  1413.111    Division  of  Payments 

Paragraph  (b)(1),  which  referred  to 
provisions  for  share  and  cash  leases  has 

been  removed.  Cash  lease  or  share 
lease:  A  proposed  rule  on  determining 
whether  a  lease  was  a  cash  lease  or  a 
share  lease  was  printed  m  the  Federal 
Register  on  August  14.  1991,  This 
proposed  rule  was  to  amend  tfn- 
regulations  set  forth  at  7  CFR  1413  111  to 
provide  that  for  1992  and  subsequent 
years  a  lease  will  be  considered  a  cash 
lease  or  share  lease  based  on  the 
following  rules.  (1)  If  the  landowner/ 
Ldndlord  receives  only  a  s'dm  certain 
cash  payment,  or  a  specified  quantity  of 
the  crop  the  lease  will  be  considered  a 
cash  lease.  If  the  landowner  receives 
only  a  specific  share  of  the  crop,  or 
proceeds  from  a  specified  share  of  the 
crop,  the  lease  will  be  considered  a 
share  lease.  A  lease  that  provides  for  a 
combination  pa>7nent  of  cash  and  a 
share  of  the  crop  wi!]  be  considered  as  a 
cash  lease  if  it  is  determined  the  cash 
payments  exceeds  one-half  of  the 
landlord  or  landowner's  expected  rettim 
for  the  crop  year,  or  the  expected  return 
from  the  share  of  the  crop  if  the  lease 
provides  for  the  larger  of  a  specified 
cash  amount  or  a  specified  share  of  the 
crop.  The  lease  will  be  considered  a 
share  lease  if  it  is  determined  that  a 
cash  payment  is  equal  to  or  less  than 
one-half  of  the  landowner  or  landlord's 
expected  return  for  the  crop  year,  or  the 
expected  return  from  the  share  of  the 
crop  if  the  lease  provides  for  the  larger 
of  a  specified  cash  amount  or  a  specified 
share  of  the  crop.  This  proposed  rule 
provided  a  comment  period  of  30  days. 
Six  timely  filed  comments  and  5  late 
filed  comments  were  received.  The 
timely  filed  respondents  included  the 
following:  1  State  Agricultural 
Conservation  and  Conservation 
Committee  member,  and  5  farm 
organizations.  The  late  filed  comments 
included  1  from  a  United  States  Senator, 
3  from  State  ASC  Committee  members, 
and  ]  farm  organization.  States 


responding  were  Arkansas.  Louisiana. 
Mississippi,  and  Washington,  DC.  Of  the 
commentors.  7  were  opposed  to  the 
proposed  rule  and  requested  that  the 
1991  cash-share  lease  rules  should 
apply.  Five  commentors  were  opposed 
to  the  proposed  rule  and  suggested  a 
variation  to  the  rule.  This  proposed  rule 
was  never  adopted  as  final.  After 
considering  these  comments  and  after 
further  review  of  this  issue,  this  interim 
rule  sets  forth  revisions  with  regard  to  a 
cash  lease  or  a  share  lease. 

Paragraph  (b)(2)  has  been  amended  to 
provide  that  for  the  1992  and  subsequent 
crop  years,  producers  will  be  required  to 
provide  a  copy  of  their  written  lease  to 
the  county  committees,  or  in  the  absence 
of  a  written  lease,  provide  the 
conditions  for  any  oral  lease  or 
agreement 

A  lease  will  be  considered  a  cash 
lease  if  the  lessor  receives  only  a  sum 
certain  cash  payment,  or  a  fixed 
quantity  of  the  crop  (cash,  pounds,  or 
bushels  per  acre).  If  the  rental 
agreement  contains  provisions  that 
require  the  payment  of  rent  on  the  basis 
of  the  amount  of  crop  produced  or  the 
proceeds  derived  from  the  crop,  or  the 
interest  the  producer  may  have  had  if 
the  crop  had  been  produced,  the  lease 
shall  be  considered  a  share  lease. 

If  the  lease  provides  for  both  a  cash 
and  a  share  of  the  crop  or  crop 
production,  the  county  committee  shall 
determine  a  normal  cash  lease  by  crop 
for  the  area.  If  a  guaranteed  production 
or  cash  lease  payment  is  normal  for  the 
area  for  a  cash  lease,  then  the  lease  is 
considered  a  cash  lease.  If  determined  a 
cash  lease  then  the  landlord  is  not 
eligible  for  deficiency  payments,  the 
producer  or  landlord  is  not  eligible  for  a 
commodity  loan  on  the  part  of  the  crop 
as  a  guaranteed  payment,  and  the 
landlord  would  not  be  eligible  for 
disaster  benefits.  If  the  cash  guaranty  is 
less  than  a  normal  cash  guaranty  in  the 
area,  the  lease  shall  be  determined  to  be 
a  share  lease.  For  example: 

Share  lease:  When  the  normal  cash 
lease  for  the  area  is  $40  f>er  acre,  and 
the  lease  provides  for  a  guaranty  of  $15 
per  acre  or  Vi  of  the  crop,  this  lease  is 
considered  a  share  lease  because  the 
cash  guaranty  is  less  than  normal  for  the 
area. 

Cash  lease:  When  the  normal  cash 
lease  for  the  area  is  $40  per  acre,  and 
the  lease  provides  $10,000  ($40  per  acre] 
plus  Va  share  of  production  greater  than 
110  bushels  of  com  per  acre,  the  lease 
would  be  considered  a  cash  lease 
because  the  cash  guaranty  is  normal  for 
the  area.  If  it  is  determined  that  a  cash 
lease  landlord  receives  any  part  of  the 
deficiency  payment,  or  loan  is  received 
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on  any  production  that  belongs  to  the 
landlord  it  shall  be  considered  a  scheme 
or  device. 

Section  1413.150    Provisions  relating  to 
Tenants  and  Sharecroppers 

Paragraph  (a)(3)  is  amended  to  clarify 
the  restrictions  with  regard  to  the 
landlord-tenant-sharecropper 
provisions.  This  provision  does  not 
allow  for  any  lease,  contract,  agreement 
or  understanding  unfairly  exacted  or 
required  by  the  operator  or  landlord  to 
cause  the  tenant  or  sharecropper  to  pay 
to  the  landlord  or  operator  any 
payments  earned  under  the  program,  to 
change  the  status  of  any  tenant  or 
sharecropper  so  as  to  deprive  the  person 
of  any  payments  or  other  right  which  the 
person  would  have  had  under  the 
program,  to  reduce  the  size  of  the 
tenant's  or  sharecropper's  unit,  or  to 
increase  the  rent  to  be  paid  by  the 
tenant  or  decrease  the  share  of  the  crop 
or  its  proceeds  to  be  received  by  the 
sharecropper. 


"CFR  Par*  -i: -t— Intf-, 


'a'ed  Farm 
Ootion 


Section  1414.4    Definitions 

The  definition  of  "traditionally 
underplanted  acreage"  has  been 
changed  to  mean  the  difference  between 
the  producer's  crop  acreage  base  and 
the  sum  of:  (1)  The  acreage  planted  to 
the  program  crop;  (2)  approved  as 
prevented  planted;  and  (3)  the  part  of 
the  crop  acreage  base  designated  as 
ACR.  The  acreage  shall  never  be  less 
than  zero,  and  is  utilized  only  to  the 
extent  that  such  number  of  acres 
exceeds  the  number  of  acres  resulting 
from  the  reduction  of  payment  acres 
resulting  from  participation  in  §  1413.11. 
If  a  producer  is  utilizing  the  0/92  or 
50/92  provisions  as  set  forth  in  S  1413.50, 
the  term  traditionally  underplanted 
acreage  means  8  percent  of  the 
producer's  permitted  acreage  for  such 
year. 

Section  1414.6    Acreage  Enrollment 

Paragraph  (a)  is  amended  to  provide 
that  the  total  acreage  enrolled  in  the 
program  shall  be  limited  to  no  less  than 
3,000,000  acres  and  no  more  than 
5  OOO.OOO  acres  of  cropland  during  each 
of  the  calendar  years  1991  through  1995. 

List  of  Subjects 

I 
,"  CFR  Part  718 

Acreage  allotments.  Marketing  quotas, 
Reporting  and  recordkeeping 
requirements. 


7  CFR  Part  719 

Acreage  allotments,  Marketing  quotas, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Parts  1413  and  1414 

Acreage  allotments.  Cotton.  Disaster 
assistance.  Feed  grains.  Price  support 
programs,  Reporting  and  recordkeeping 
requirements.  Rice.  Soil  conservation. 
Wheat. 

Accordingly.  7  CFR  parts  718,  719. 
1413,  and  1414  are  amended  as  follows: 

PART  ^'S-OFTERMiNAT)ON  OF 
ACREAGE  AND  COMPLIANCE 

1.  The  authority  citation  for  part  718  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  1373  and  1374: 15  U.S.C. 
714b  and  714c. 

2.  Section  718.2  is  revised  to  read  as 
follows: 

§718.2    Applicability. 

The  provisions  of  this  part  apply  to 
compliance  determinations  for  the  1992 
and  subsequent  crop  years  as 
authorized  by  the  Agricultural 
Adjustment  Act  of  1938.  as  amended, 
and  the  Agricultural  Act  of  1949,  as 
amended,  and  the  Conunodity  Credit 
Corporation  Charter  Act.  as  amended, 
with  respect  to  the  programs 
administered  by  the  Agricultural 
Stabilization  and  Conservation  Service, 
("ASCS ").  through  State  and  county 
Agricultural  Stabilization  and 
Conservation  ("State  and  county 
committees")  committees. 

3.  Section  716.3  is  amended  by 
revising  the  defmitions  of  "acreage 
maintenance  inspection",  and 
"variance";  removing  the  definition  of 
"measurement  after  planting";  and 
adding  "good  faith  determination", 
"maintenance  default",  "measurement 
service  after  planting",  "nonprogram 
crop",  "participating  program  crop",  and 
"standard  payment  reduction"  to  read 
as  follows: 

S  718.3    Deflrtltlons. 

(b)  •   •  • 

Acreage  maintenance  inspection.  An 
inspection  of  conservation  reserve 
program  (CRP)  acreage  as  defined  in 
part  714  of  this  chapter,  or  acreage 
conservation  reserve  (ACR)  or 
conserving  use  acreage  for  payment  (CU 
for  payment),  made  to  determine 
whether  producers  are  continuing  to 
maintain  designated  program  acreages 
in  accordance  with  program  regulations. 
«        •        *        *        * 

Good  faith  determination.  A 
determination  made  by  the  County 
committee  or  State  committee  that  the 


operator  made  a  good  faith  effort  to 
accurately  report  or  maintain  the 
acreage  as  required  by  applicable 
program  regulations 

•  •        •        •        • 

Maintenance  default.  A  failure  by  the 
producer  to  properly  maintain  acreage 
designated  as  ACR,  CRP,  or  CU  for 
payment  in  a  manner  prescribed  by  the 
Deputy  Administrator, 

Measurement  service  after  planting. 
Determining  a  crop  or  designated 
acreage  after  planting  but  before  the 
farm  operator  files  a  report  of  acreage 
for  the  crop  or  land  use. 

Nonprogram  crop.  Any  crop  other 
than  a  program  crop,  ELS  cotton, 
oilseed,  industrial  or  other  crop  as 
determined  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator. 

•  •        *        *        • 

Participating  program  crop.  A  crop  of 
wheat,  com,  grain  sorghum,  oats,  barley, 
upland  cotton,  extra  long  staple  cotton, 
or  rice  which  a  producer  enrolls  in  an 
acreage  reduction  program  as  provided 
in  part  1413  of  this  title. 

•  *        ♦        *        • 

Standard  payment  reduction.  A 
reduction  applied  to  the  program 
benefits  made  available  to  a  producer 
with  respect  to  when  an  acreage  is 
inaccurately  reported  or  not  maintained 
in  a  manner  prescribed  by  the  Deputy 
Administrator. 

•  •        ♦        *        • 

Variance.  Administrative  variance  as 
it  applies  to  marketing  quota  crops  and 
participating  program  crops  and 
tolerance  as  it  applies  to  program  crops, 
nonprogram  crops,  marketing  quota 
crops,  poundage  quota  crop,  conserving 

use  and  ACR. 

•  .         .        *         • 

4.  Section  718.10(c)  is  amended  by 
revising  the  deviation  for  Georgia,  to 
read  as  follows: 

§  718.10    State  committee  responslbilltlea, 

(c)  *   *   • 


Georgia 

Redetermination  refund  One  tenth 
acre  for  tobacco. 
•        *         .         •        * 

5.  Section  718  13  is  re\ised  to  read  as 
follows: 

§  78 1 . 1 3    Denial  of  program  benefits. 

(a)  Program  benefits  may  be  denied 
when  a  farm  operator: 

(1)  Refuses  to  furnish  reports  or  data 
which  are  necessary  to  keep  current  the 
farm  records  located  in  the  county  office 
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or  which  are  a  requirement  to  obtain 
program  benefits. 

(2)  Provides  an  inaccurate  acreage 
report  which  the  COC  or  STC  deems 
was  not  made  in  good  faith. 

(3)  Fails  to  maintain  acreage 
designated  as  ACR.  CRP  or  CU  for 
Payment  in  a  manner  as  required  by  the 
Deputy  Administrator, 

(b)  l"f  the  COC  or  STC  determines  th,i! 
the  operator  failed  to  meet  the 
necessary  requirements  for  program 
participation,  in  addition  to  denial  of 
program  benefits,  liquidated  damages. 
as  defined  in  part  1413  of  'his  title.  mP-\ 
apply. 

6.  Section  718.22  is  amended  by 
revising  introductory  text  of  paragraph 
(a)  to  read  as  follows: 

§  718.22    Acreage  reports. 

(a)  To  be  eligible  for  any  program 
benefits  a  report  of  acreage  shall  be 
required  for  all  cropland  on  farms  that 
produce  an  agricultural  commodity  that 
includes; 

*  *  •  «  « 

7.  Section  718.40  is  amended  by 
revising  the  section  heading,  adding 
introductory  text,  and  revising 
paragraphs  (a),  (b).  and  (c)  to  read  as 
follows; 

§718.40    Tolerance  and  variance  rules 
applicability. 

Tolerance  and  variance  is  the  amount 
by  which  the  determined  acreage  may 
differ  from  the  reported  acreage  and  still 
be  considered  correctly  reported, 

(a)  Tolerance  rules  apply; 

(1)  For  those  acreages  for  which 
measurement  service  was  not  furnished. 

(2)  To  those  fields  for  which  a  staking 
and  referencing  was  performed  but  such 
acreage  was  not  planted  according  to 
those  measurements. 

(3)  When  a  measurement  service  is 
not  requested  for: 

(i)  Acreage  destroyed  in  excess  of  the 
maximum  planted  acreage. 

(ii)  Additional  acreage  designated  to 
meet  minimum  requirements  for 
program  provisions. 

(b)  Tolerance  rules  do  not  apply; 

(1)  For  official  fields  when  the  entire 
field  is  devoted  to  one  crop  or  land  use, 

(2)  P"or  those  fields  for  which  staking 
and  referencing  was  performed  and  such 
acreage  was  planted  according  to  those 
measurements. 

(3)  When  measurement  after  plantmg 
IS  furnished, 

(4)  To  the  adjusted  acreage  for  farms 
using  measurement  after  plantmg  which 
have  a  determined  acreage  greater  than 
the  marketing  quota  crop  allotment, 
maximum  planted  acreage,  or  an 
acreage  less  than  the  required  ACR. 


(c)  Administrative  variance  is 
applicable  to: 

(1)  Participating  program  crops  that: 
(i)  Have  total  measurement  service 

after  planting,  and 

(ii)  The  measured  acreage  exceeds  the 
maximum  planted  acreage  by  no  more 
than  the  larger  of  0.1  acre  or  2  percent 
not  to  exceed  0,9  acre, 

(2)  All  marketmg  quota  crop  acreages. 
Marketing  quota  crop  acreages  as 
determined  in  accordance  with  this  part 
shall  be  deemed  in  compliance  with  the 
effective  farm  allotment  or  program 
requirement  when  determined  acreage 
does  not  exceed  the  effective  farm 
allotment  by  more  than  an 
administrative  variance  determined  as 
follows: 

(i)  For  all  kinds  of  tobacco  subject  to 
marketing  quotas,  except  dark  air-cured 
and  fire  cured  the  larger  of  0.1  acre  or  2 
percent  of  the  allotment. 

(ii)  For  dark  air-cured  and  fire-cured 
tobacco,  an  acreage  based  on  the 
effective  acreage  allotment  as  provided 
in  the  table  as  follows: 


Effective  acreage  allotment  is 
within  this  range— 


0  01  to  0  99.. 
1,00  to  1.49.. 
1.50  to  1.99.. 

2.00  to  2  49  . 

2,50  to  2  99  , 
3.00  to  3  49.. 

3  50  to  3.99  . 
a  00  to  4  49.. 

4  SD  and  up.. 


Appticabte 

adfninistfative 

vanance 


0.01 
0.02 
0.03 
0.04 
0.05 
0.06 
0.07 
0.08 
O.OS 


8.  Section  718.42  is  amended  by 
revising  the  heading,  and  revising 
paragraphs  (b),  (c),  (d),  introductory  text 
of  (e),  and  (f)  to  read  as  follows: 

§718.42     Skip  rows  and  strip  crops. 
•  t  •  •  • 

(b)  The  entire  acreage  of  tiie  field  or 
subdivision  shall  be  considered  as 
devoted  to  the  crop  where  the  crop  is 
planted  m  strips  of  two  or  more  rows 

and  the  strips  of  idle  land  are  less  than 
64  inches  (approximately  8  links)  wide, 
except  where  cotton  is  planted  in  skip 
row  patterns: 

(1)  If  the  distance  between  the  rows  is 
30  inches  (approximately  3,8  links)  the 
strips  of  the  idle  land  are  less  than  60 
inches  wide,  or 

(2)  If  the  distance  between  tr,e  rows  is 
32  inches  and  the  strips  of  idle  i.ind  <-.'? 
at  least  60  inches  but  less  than  64 
inches,  the  producer  has  the  option  to 
consider  the  crop  as  either  solid  planted 
or  skip  row. 

(c)  If  the  stnps  of  idle  land  are  too 
wide  to  be  classified  as  solid  planted  in 


accordance  with  paragraph  (b)  of  this 
section,  the  acreage  of  the  strips  planted 
to  the  crop,  including  one-half  the 
distance  between  the  rows  of  the  crop 
but  not  less  than  15  inches 
(approximately  1.9  links)  beyond  the 
outside  rows  of  the  crop  in  each  strip, 
shall  be  considered  as  devoted  to  the 
crop. 

(d)  When  one  crop  is  alternating  with 
another  crop,  the  entire  acreage  of  the 
field  or  subdivision  shall  be  considered 
as  devoted  to  the  crpp  being  measured 
where  such  crop  is  planted  in  strips  of 
one  or  more  rows  and  the  strips  of  the 
other  crop  are  less  than  64  inches 
(approximately  8  links). 

(e)  If  strips  of  the  alternating  crop  are 
too  wide  to  be  considered  solid  planted 
in  accordance  with  paragraph  (b)  of  this 
section,  and  if  the  alternating  crop: 

•  *        *        •        * 

(f)  When  the  crops  are  planted  in 
single  wide  rows,  the  entire  acreage  of 
the  field  or  subdivision  shall  be 
considered  as  devoted  to  the  crop  where 
the  distance  between  the  rows  of  such 
crop  is  less  than  64  inches 
(approximately  8  links).  If  the  distance 
between  the  rows  of  the  crop  is  at  least 
64  inches  (approximately  8  links),  only 
64  inches  (approximately  8  links),  in 
width  for  each  row  shall  be  considered 
as  being  devoted  to  the  crop. 

PART  719-RECONSTfTUTION  OF 
FARMS,  ALLOTMENTS.  NORMAL 
CROP  ACREAGE  AND  PRECED'^JG 
YEAR  PLANTED  ACREAGE 

9.  The  authority  citation  for  part  719 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1375. 137a  1379. 1461- 
1469  and  1801  note. 

10.  Section  719.2  is  amended  by 
revising  the  definitions  of  owner  and 
producer  to  read  as  follows: 

;  ''IS  I     Definiiions 

•  *  •  •  • 

Owner  means  a  person  who  has  legal 
ownership  of  farmland,  including: 

(1)  A  person  who  is  buying  farmland 
under  a  purchase  agreement; 

(2)  Each  spouse  in  community 
property  States; 

(3)  Each  spouse  when  the  spouses 
own  property  jointly;  and 

(4)  A  person  who  has  a  life-estate  in 

the  property. 

«        «        •        *        • 

Producer  means  a  person  who,  as 
owner,  landlord,  tenant,  or 
sharecropper,  is  entitled  to  share  In  the 
crops  available  for  marketing  from  the 
farm  or  in  the  proceeds  thereof. 
However,  if  a  producer  is  married,  any 
program  document  may  be  signed  by 
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either  the  producer  or  the  prociucpr's 
spouse  unless  the  producer  provides  a 
written  statement  at  the  county  offjce 
where  the  farm  is  administratively 
located  reserving  to  the  producer  the 
right  to  sign  such  prosram  documents, 
♦        •        •        ♦        • 

11,  Section  719  8  is  amended  by 
redesignating  paragraphs  (i)  through  0) 
aiU)  tluDugh  (m],  and  adding  a  new 
paragraph  fi)  to  read  as  follows: 

§  7 1» J    Ru*e«  for  determining  farm*, 
anotments,  quota*,  ba»«»,  aocJ  acreage* 
wtien  reconstJtution  is  made  by  division. 
t         *         •         •         ■ 

(i)  Variation  in  bases  when  history 

rrethod  !s  uspd.  Bases  apportioned 
among  the  divided  tracts  pursuant  to 
paragraph  (g)  of  this  section  may  be 
increased  or  decreased  with  respect  to  a 
tract  by  as  much  as  10  percent  of  the 
base  determined  under  such  paragraph 
if. 
(1)  The  owners  agree  in  writing,  and 
(2]  The  county  committee  determines 
'he  histo'7  me^htxi  did  not  provide  an 
e':;'...*;ibie  distnoution  considering 
avdiidOie  land,  cultural  operations,  type 
of  pa.-t;  nf  d*:on  m  annual  acreage 
reduction  programs,  and  cnanges  in  the 
type  of  farming  conducted  on  the  farm. 
Any  increase  in  a  base  with  respect  to  a 
tract  pursuant  to  this  paragraph  shall  be 
offset  by  a  corresponding  decrease  for 
such  base  established  with  respect  to 
the  other  facts  which  constitute  the 
far^. 


PART  1413— fEED  GRAIN.  RICE, 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

12.  The  authority  citation  for  part  1413 
continues  to  read  as  follows: 

,\uthority:  7  U.S.C.  1308,  1308a,  1309,  1441- 
2,  1444-2.  1444f.  1445b-3a,  1461-1469;  15 

U.S.C  714b  and  714c. 

13.  Section  1413.1  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows- 

§  1413.1     AppiicaiMilty.  I 

(a)  The  regulations  m  this  part  which 
are  applicable  to  the  feed  grain,  rice. 

upland  and  extra  long  staple  ("ELS") 
cottoa  and  wheat  programs  for  the  1992 
and  subsequent  year  crops,  set  forth  the 
terms  and  conditions  under  which 
producers  of  these  commodities  who 
enter  into  contracts  with  the  Commodity 
Credit  Corporation  ('  CCC")  and  comply 
with  the  contracts  and  liie  provisions  of 
this  part  may  qualify  for  program 
benefits. 


14  Section  1413-3  is  amended  by 
revising  the  definitions  of  approved 
nonprogram  crops  (ANPC)  and  revising 
paragraph  (ZKvii)  of  considered  planted 
acreage  to  read  as  follo%vs: 

§  1413  3     Definition*. 

.  ■  -  ■  • 

Approved  nonprogram  crops  (ANPC) 
means  specified  crops  of  dry  peas 
(Austrian  peas,  wrinkled,  seed,  green, 
yellow,  and  umatilla)  and  lentils,  that 
producers  are  allowed  to  plant  and 
harvest  and  receive  planted  and 
considered  planted  credit  on  up  to  20 
percent  of  wheat  or  feed  ^rain  crop 
acreage  base,  but  not  rice  or  upland 

cotton. 

•  *        •        •        * 

Considered  planted  acreage  for  a  crop 
means  the  following: 

•  •        •        •        * 

(vii)  Any  acreage  devoted  to  approved 
nonprogram  crops  (ANPC),  not  to 
exceed  20  percent  of  a  wheat  or  feed 
grain  crop  acreage  base,  but  not  rice, 
ELS  cotton,  or  upland  cottoa  if  the 
acreage  is  planted  to  dry  peas,  (limited 
to  Austrian  peas,  wrrinkled,  seed,  green, 
yellow,  and  umatilla)  and  lentils, 

•  *        •        •        * 

15.  New  §  1413.5  has  been  added  to 
read  as  follows: 

5  1413  5     Corv  and  grain  sorghum 
permitted  acreage  comdinatJon*. 

(a)  With  respect  to  the  1992  through 
1995  crops  of  com  and  grain  sorghum, 
the  permitted  acreages  of  com  and  gram 
sorghum  for  a  farm  shall  be  combined  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator. 

(b)  The  sura  of  die  planted  and 
considered  planted  acreage  of  com  and 
grain  sorghum  for  each  crop  year  shall 
be  prorated  to  com  and  grain  sorghum 
based  on  the  ratio  of  the  crop  acreage 
base  for  the  Individual  crop  of  com  or 
grain  sorghum,  as  applicable,  to  the  sum 
of  the  crop  acreage  bases  for  com  and 
grain  sorghum  estabhshed  for  each  crop 
year. 

(c)  The  sum  of  the  com  and  grain 
sorghum  payment  acres  for  each  year  as 
determined  in  accordance  with 
S  1413.108,  shall  be  prorated  to  com  and 
grain  sorghum  based  on  the  ratio  of  the 
maximum  payment  acreage  for  the 
individual  crop  of  com  and  grain 
sorghum,  as  applicable,  to  the  sura  of  the 
maximum  payment  acreage  for  com  and 
grain  sor^um  estaWised  for  each  crop 
year. 

16.  Section  1413.6  is  amended  by 
revising  the  introductory  text  of 
paragraph  (aK4).  revismg  paragraph 
(a)(4)(i),  removing  paragraph  (a)(4il  v). 
and  redesignating  paragraphs  (a)(4Kvi| 
and  (a)(4Kvii)  to  taM4Kv)  and  (a)(4nvi), 


respectively,  and  revising  redesignated 
(a)(41(v!),  respectively,  to  read  as 

follows: 

§  1 4 1 3.6    Farm  program  payment  yleWs. 

{«^  *   *  * 

(4)  If  separate  irrigated  and 

nonimgated  farm  program  payment 
yields  were  established  for  the  1990 
crop,  the  farm  program  payment  yield 
for  the  1992  through  1995  crops  shall  be 
determined  by; 

(i)  Determining  an  irrigated  acreage 
maximum  (lAM)  for  the  farm.  This 
acreage  represents  the  maximum 
acreage  for  which  deficiency  payments 
using  the  irrigated  payment  yield  will  be 
computed.  Except  as  otherwise  provided 
in  this  section,  the  1AM  for  the  farm 
shall  not  be  changed  for  the  1991 
through  1995  crop  years.  The  lAM  for  a 
farm  shall  not  exceed  the  irrigated 
cropland  on  the  farm  except  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator.  The  farm 
LAM  shall" be  allocated  among  program 
crops  with  irrigated  farm  program 
payment  yields  on  the  farm  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator.  The  lAM 
shall  be  computed  by  CCC,  at  the 
producer's  option,  on  the  basis  of  either 
1988,  1989,  or  1990  irrigated  acreages  on 

the  farm. 

.         .         •         •         • 

(vi)  The  1AM  for  a  farm  may  be 
appealed  in  accordance  with  §  1413. 155 
when  it  is  first  established  for  the  farm  if 
the  farm  had  an  irrigated  farm  program 
payment  yield  established  for  1990. 
.         >        •        *        • 

17.  Section  1413.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  and  paragraph  (c)(1),  to 

read  as  follows: 

§1413.7    Crop  acreage  base*. 
«         .         .         •         • 

(c)  For  upland  cotton  and  nee:  (1) 
Except  as  provided  in  paragraphs  (c)f21, 
(d),  and  (e)  of  this  section,  the  crop 
acreage  base  shall  be  equal  to  the 
average  of  the  acreages  planted  and 
considered  planted  to  such  crop  for 
harvest  on  the  farm  in  each  of  the  3  crop 
years  preceding  such  crop  year. 
.        .        .        •        • 

18.  Section  1413.10  is  amended  by 
removing  paragraph  (b);  redesignating 
paragraphs  (c)  and  (d)  as  (b)  and  (c). 
respectively;  and  adding  new  paragraph 
(d)  to  read  as  follows: 

§1413.10    Adjutttng  crop  acreage  t>a*e«. 
.         •         •         •         • 

(d)  For  the  1992  through  1995  crop 
years,  producers  of  upland  cotton  or  nee 
may  increase  individual  crop  acreage 
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bases  on  the  farm  above  the  levels  that 
would  otherwise  be  established  under 
§  1413,7  m  order  to  restore  the  total  of 
the  crop  acreage  bases  on  the  farm  for 
the  1992  through  1995  crop  years  to  the 
same  level  as  the  total  of  crop  acreage 
bases  on  the  farm  for  the  1990  crop  year, 
if  the  county  committee  determines: 

(1)  A  producer  of  upland  cotton  or  rice 
was  required  to  reduce  one  or  more 
individual  crop  acreage  bases  on  the 
farm  during  the  1991  crop  year  in  order 
to  comply  with  §  1413.7(e)  in 
establishing  bases  for  upland  cotton  and 
rice;  and 

(2)  The  producers  on  the  farm  have 
participated  in  the  production 
adjustment  program  during  the  1991  crop 
year  and  each  subsequent  crop  year 
through  the  current  crop  year; 

(3)  Producers  affected  by  this  method 
of  calculation  may  request  that  the 
county  committee  adjust  the  nee  and 
cotton  crop  acreage  bases  on  a  farm  to 
the  higher  of  the  preceding  3-year 
average  or  the  preceding  5-year  average, 

§1431.11     [Amendedl 

(19)  in  §  1413,11,  paragraph  (])  is 
removed. 

(20)  Section  1413,50  is  amended  by 
revising  paragraphs  (a)(1).  {a)(4),  and 
(a)(5),  to  read  as  follows: 

§  1413.50    Contracting  procedures. 

(a)(1)  Acreage  reduction  and  paid 
land  diversion  programs.  Eligible 
producers  may  enter  into  a  contract  to 
participate  with  CCC  by  executing  and 
submitting  a  contract  to  the  county 
ASCS  office  where  the  records  for  the 
farm  are  maintained  not  later  than  a 
date  specified  in  the  announcement  of 
the  sign-up  period  for  the  acreage 
reduction  and  paid  land  diversion 
program. 
•         •         •         •         ♦ 

(4)  Producers  may  plant,  subject  to 
terms  and  conditions  prescribed  by 
CCC,  all  or  any  part  of  an  acreage 
otherwise  required  to  be  devoted  to 
conserving  uses  as  a  condition  for 
receiving  payments  under  the  "0/92  or 
50/92"  provisions  of  paragraphs  (a)(2) 
and  (3)  of  this  section,  to  any  crop  as 
may  be  authorized  by  CCC.  including 
sesame  and  crambe  on  "0/92"  acreage. 
Such  list  of  authorized  crops,  if  any,  will 
be  available  in  the  county  ASCS  offices. 

(.5)  All  or  any  portion  of  the  acreage 
otherwise  required  to  be  devoted  to 
conservation  uses  under  the  "0/92" 
provisions  as  a  condition  of  qualifying 
for  payments  under  §  1413,101  that  is 
devoted  to  an  industrial  oilseed,  or  other 
crop  may  be  subsequently  planted 
during  the  same  crop  year  to  any  crop 
described  under  §  1413.11.  m 


accordance  with  instructions  issued  by 
the  Deputy  Administrator. 

(i)  The  planting  of  soybeans  as  such 
subsequently  planted  crop  shall  be 
limited  to  farms  to  having  an 
established  history  of  double  cropping 
soybeans  following  any  other  crop  in  at 
least  3  of  the  preceding  5  years. 

(ii)  Producers  shall  to  agree  to  forego 
eligibility  to  receive  commodity  price 
support  loans  and  purchases  under  parts 
1421  and  1427  of  this  chapter  for  the 
crop  of  the  subsequently  planted  crop 
that  IS  produced  on  a  farm  under  this 
section. 

(iii)  All  or  any  part  of  acreage 
otherwise  required  to  be  devoted  to 
conserv  ation  uses  under  the  "50/92" 
provisions  as  a  condition  for  qualifying 
for  payments  under  §  1413,101  may  be 
devoted  to  sesame  and  crambe.  In  order 
to  receive  payments  under  §  1413.101, 
producers  shall  agree  to  forego 
eligibility  to  receive  a  price  support  loan 
under  part  1421  of  this  chapter  if  such 
loans  are  made  available  by  CCC  for  a 
crop  of  sesame  or  crambe  produced  on 
the  farm 
♦        *        •         *         ^ 

21.  Section  1413  !>4  is  arii.nded  by 
revising  paragraph  (c|l2'l,  reiiepiK'nating 
paragraph  (c)(3)  as  (c)(4)  and  revising  It. 
and  adding  new  paragraphs  (c)(3)  and 

(f)  to  read  as  follows: 

§  1413.54     Acreage  reduction  program 
provisions. 

***** 

(c)-   •    • 

(2)  Acreage  designated  as  CU  for 
payment  acreage  under  the  "0/92" 
provisions  of  the  1992  through  1995 
wheat  and  feed  grains  programs  as 
provided  in  {  1413  50  may  be  planted  to 
sunflowers,  rapeseed,  canola,  safflower, 
flaxseed,  and  mustard  seed  ("minor 
oilseeds")  and  sesame  and  crambe.  Such 
acreage  may  be  doublecropped  with 
other  minor  oilseeds,  industrial  or 
experimental  crops,  and  other  crops, 
except  for  any  program  crop  or  any  fruit 
or  vegetable  crop.  Soybeans  may  be 
doublecropped  if  the  farm  has  an 
established  history  of  doublecropping 
soybeans  after  any  other  crop  in  at  least 
3  of  the  preceding  5  years. 

(3)  Acreage  designated  as  CU  for 
payment  under  the  "50/92"  provisions  of 
the  1992  through  1995  upland  cotton  and 
rice  programs  may  be  planted  to  sesame 
and  crambe. 

(4)  Acreage  designated  as  CU  for 
payment  acreage  under  the  "0/92"  and 

50/92"  provisions  of  the  1992  through 
1995  wheat,  feed  grains,  upland  cotton. 
<ind  rice  programs  as  provided  in 
§  1413,50  may  not  be  planted  to 
industrial,  experimental,  or  other  crops 


except  as  provided  in  paragraph  (c)(2)  of 
this  section. 


(f)  With  respect  to  the  1992  through 
1995  crop  years,  production  of  black- 
eyed  peas  shall  be  allowed  on  upland 
cotton  "50/92"  acreage  subject  to  the 
following  restrictions: 

(1)  Production  of  such  crop  for  harvest 
shall  be  approved  only  if  State 
committees  have  authorized  vegetables 
as  a  locally  approved  cover  for  green 
manure; 

(2)  Requests  for  planting  black-eyed 
peas  for  harvest  may  be  approved  by 
county  and  State  committees.  In  order 
for  such  request  to  be  approved, 
producers  must  furnish  a  contract  or 
similar  agreement  that  specifles: 

(i)  The  acreage  to  be  harvested:  and 
(ii)  The  production  shall  be  donated  to 
a  food  bank  or  similar  institution.  Such 
agreement  shall  be  signed  by  an 
representative  of  the  food  bank.  In 
addition  such  representatives  shall 
certify  that  the  food  bank  received  the 
commodity  by  notifying  the  county 
ASCS  office  in  writing,  and  shall  also 
certify  that  donations  of  black-eyed 
peas  shall  not  be  disposed  of  through 
cash  sales. 
•        *        •        •        * 

22.  Section  1413.61  is  amended  by 
revising  paragraphs  (a).  (b)(l)(iii)  and 
(iv),  removing  paragraph  (b)(2).  and 
redesignating  paragraphs  (b)(3)  and 
(b)(4)  as  paragraphs  (b)(2)  and  (b)(3), 
respectively,  and  revising  them  to  read 
as  follows: 

5  1413  61     E.iigibie  lana 

(a)  For  1992  and  subsequent  crop 
years,  land  designated  as  ACR  acreage 
must: 

(1)  Meet  the  provisions  of  paragraph 
{b)(l)  of  this  section,  and 

(2)  Either  of  the  provisions  of 
paragraphs  (b)(2)  or  (b)(3)  of  this 
section. 

(b)  *  •  * 

(1)  •  *  • 

(iii)  Contiguous  and  noncontiguous 
strips,  including  end  rows,  terraces,  and 
sod  waterways,  that  are  part  of  an 
approved  conservation  plan,  which  do 
not  meet  the  minimum  size  (5.0  acres) 
and  width  (1.0  chain,  66  feet)  may  be 
designated  as  ACR  if  they  average  at 
least  33  feet  in  width;  and 

(iv)  Contiguous  and  noncontiguous 
strips,  including  end  rows,  terraces,  and 
sod  waterways,  that  are  planted  in  a 
perennial  cover  and  average  at  least  33 
feet  in  width  may  be  designated  as  ACR. 

(2)  Was  devoted  to  a  small  grain,  row 
crop,  or  other  crop  planted  annually,  in  1 
of  the  last  5  years;  or, 
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(3)  Was  cropland  designated  as  ACR 
or  CU  for  pay-ment  in  any  or  all  of  the 
previous  5  years.  Such  cropland  is 
eligible  for  ACR  designation  in  the 
current  crop  year  if  the  provisions  of 
paragraph  {b)(l)  of  this  section  are  met. 

§1413.62    (Am«nd«d) 

23.  In  §  1413.62  paragraph  [e)  is 
removed,  and  paragraphs  (f)  through  (h) 
are  redesignated  as  paragraphs  (e) 
through  (g). 

24.  Section  1413.63  is  amended  by 
revising  paragraphs  (a)(1).  (c)(1).  and 
(c)(4)  and  adding  a  new  paragraphs 
(c)(5)  and  (cl(6)  to  read  as  follows: 

§1413.63     Approved  cover  crops  anC 
practices. 

(ajilj  Producers  participating  in  an 
acreage  reduciton  program  for  a 
program  crop  shall  be  required  to  plant 
to,  or  maintain  as,  an  annual  or 
perennial  cover.  50  percent,  but  not 
exceeding  5  percent  of  the  crop  acreage 
base  established  for  the  crop,  of  the 
ACR  acreage  (or  more  at  the  producer's 
option)  to  an  annual  or  perennial  cover. 

•  •        •        •        • 

(c)-  •  • 

(1)  The  county  committee,  in 
consultation  with  the  district 
conservationist  of  the  Soil  Conservation 
Service  ("SCS"),  may  recommend  the 
cover  crop  or  practice.  . 

•  *        •        •        •  ' 

(4)  The  State  committee  shall 
establish  the  final  seeding  date  for 
planting  of  the  cover  and  shall  approve, 
after  consulting  the  Soil  Conservation 
Service  State  Conservationist  regarding 
whether  the  crops  or  practices  will 
sufficiently  protect  the  land  from  weeds 
and  wind  and  water  erosion, 
appropriate  crops  planted  or  maintained 
as  cover,  including,  as  appropriate, 
native  grasses  and  legumes  or  other 
vegetation. 

(5)  The  State  committee  shall  consult 
with  the  technical  committee  rather  than 
the  Soil  Conservaton  Service  State 
Conservationist  regarding  whether 
crops  or  practices  will  sufficiently 
protect  the  land  from  weeds  and  wind 
and  water  erosion,  once  such  technical 
committee  is  estabhshed  pursuant  to 
section  1261  of  the  Food  Seciuity  Act  of 
1985 

(6)  With  respect  to  the  1992  through 
1995  crop  years,  production  of  black- 
eyed  peas  shall  be  allowed  on  50 
percent  of  the  required  upland  cotton 
ACR  subject  to  the  following 
restrictions; 

(i)  Production  of  such  crop  for  harvest 
shall  be  approved  only  if  State 
committees  have  authorized  vegetables 
as  a  locally  approved  cover  for  green 
manure; 


(ii)  Requests  for  planting  black -eyed 
peas  for  harvest  may  be  approved  by 
county  and  State  committees.  In  order 
for  such  request  to  be  approved, 
producers  must  furnish  a  contract  or 
similar  agreement  that  specifies; 

(A)  The  acreage  to  be  harvested;  and 

(B)  The  production  shall  be  donated  to 
a  food  bank  or  similar  institution.  Such 
agreement  shall  be  signed  by  an 
representative  of  the  food  btink.  In 
addition  such  representative  shall 
certify  that  the  food  bank  received  the 
commodity  by  notifying  the  county 
ASCS  office  in  writing  and  shall  also 
certify  that  donations  of  black-eyed 
peas  shall  not  be  disposed  of  through 
cash  sales. 

25.  Section  1413.72  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as  (c)  and 
revising  it  to  read  as  follows: 

§  1413.72    Skip  rows. 
***** 

(c)  For  1992,  the  minimum  size  and 
width  requirements  in  51413.79(b)  for 
CU  for  cotton  do  not  apply. 

26.  Section  1413.79  is  amended  by 
removing  paragraph  {b)(l)(v).  revising 
paragraphs  (b)(lKiu)  and  (iv).  (b)(2).  and 
(bK3).  and  removing  paragraph  (d),  to 
read  as  follows; 

§  1 4 1 3.79    EllgiWe  CU  Tor  payment  land. 


(b)  •  •  • 

(1)  *  *  * 

(iii)  Contiguous  and  noncontiguous 
strips,  incbding  end  rows,  terraces,  and 
sod  waterways,  that  are  part  of  an 
approved  conservation  plan,  which  do 
not  meet  the  minimum  size  (5.0  acres) 
and  width  (1.0  chain.  66  feet)  may  be 
designated  as  CU  for  payment  if  they 
average  at  least  33  feet  in  width;  and 

(iv)  Contiguous  and  noncontiguous 
strips,  including  end  rows,  terraces,  and 
sod  waterways,  that  are  planted  in 
perennial  cover  and  average  at  least  33 
feet  in  width  may  be  designated  as  CU 
for  payment. 

(2)  Was  devoted  to  a  small  grain,  row 
crop,  or  other  crop  planted  armually,  in  1 
of  the  last  5  years;  or 

(3)  Was  cropland  designated  as  CU 
for  payment  or  ACR  in  any  or  all  of  the 
previous  5  years.  Such  land  may  be 
designated  as  CU  for  Payment  in  the 
current  crop  year  if  the  requirements  in 
paragraph  (b)(1)  (i)  through  (iv)  of  this 

section  are  met 
***** 

27.  Section  1413.108  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (b)(1)  and  (b)(2)  to  read  as 
follows: 


§1413.108    Deflciancy  payments. 
,         «         •         •         ■ 

(b)(1)  The  d.'ficienr.y  paymer-.t  rate  for 
the  1991, 1992.  and  1993  crops  of  wheat, 
feed  grain.'!,  (except  as  provided  for 
malting  barley  producers  in  accordance 
with  §  1413.110),  and  rice,  shall  be  the 
amount  by  which  the  established 
(target)  price  exceeds  the  higher  of: 
*        •        •        *        • 

(2)  The  deficiency  payment  for  the 
1994  and  1995  crops  of  wheat,  feed 
grains,  and  rice  shall  be  the  amount  by 
which  the  established  (target)  price 
exceeds  the  higher  of  the: 
***** 

28.  Section  1413  111  is  amended  by 
removing  and  reserving  paragraph 
(b)(1),  and  re\'i3ing  paragraphs  (b)(2)  to 
read  as  follows. 

§1413  111     D*v(sion  o(  paymefits. 

(b)(1)  [Rest T\edl 

(2)  For  the  1992  and  subsequent  years: 

(i)  Producer's  are  required  to  provide 
a  copy  of  their  written  lease  to  the 
county  committee,  ar.d.  in  the  absence 
of  a  written  lease,  must  provide  to  the 
county  committee  the  terms  and 
conditions  of  any  oral  agreement  or 
lease. 

(ii)  A  lease  will  be  considered  a  cash 
lease  if  the  lessor  receives  only  a  sum 
certain  cash  paj-ment.  or  a  fixed 
quantity  of  the  crop  (for  example,  cash, 
pounds,  or  bushels  per  acre). 

(iii)  If  a  lease  contains  provisions  that 
require  the  pajinent  of  rent  on  the  basis 
of  the  amount  of  crop  produced  or  the 
proceeds  derived  from  the  crop,  or  the 
interest  such  producer  would  have  had 
if  the  crop  had  been  produced,  such 
agreement  shall  be  considered  to  be 
share  lease. 

(iv)  If  a  lease  provides  for  both  a  cash 
and  a  share  of  the  crop  or  production  the 
county  committee  must  determine  a 
normal  cash  lease  amount  by  crop  for 
the  area.  If  the  guaranteed  production  or 
cash  lease  payment  is  equal  to  or 
exceeds  the  normal  cash  lease 
established  by  the  county  committee  for 
the  area,  then  the  lease  shall  be 
considered  to  be  a  cash  lease. 

(v)  If  the  lease  is  determined  to  be  a 
cash  lease  then  the  landlord  is  not 
eligible  to  receive  disaster  or  deficiency 
payments  with  respect  to  such  part  of 
the  crop,  and  neither  the  producer  nor 
the  landlord  is  eligible  to  receive  price 

support  with  respect  to  that  part  of  the 

crop  which  is  the  guaranteed  payment 
(vi)  If  the  cash  guaranty  is  less  than 

the  normal  cash  guaranty  for  the  area. 
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29.  Section  1413.150  is  amended  by 
revising  the  introductory  text  of 
paragraph  {aK3l  to  read  as  follows; 

?  1413.150     Provisjons  relating  to  tenants 
and  sharecroppers. 

(a)  •   •    * 

(3)  There  t  \is*5  between  the  operator 
or  landlord  and  any  tenant  or 
sharecropper,  any  lease,  contract, 
agreement  or  understanding  required  or 
unfairly  exacted  by  the  operator  or 
landlord  which  was  entered  into  in 
anticipation  of  participating  in  the 
nT'C'.^T'  '■•^f  fffect  of  which  is: 


PART  1414-lNTEGRATED  FARM 
MANAGEMENT  PROGRAM  OPTION 

30.  The  authority  citation  for  7  CFR 
part  1414  continues  to  read  as  follows: 


Au!hontv:7U.S.C.  5822. 

31.  i:    >    414  4  t'^p  definition  of 
"traduii.:.>;;:>  „nuerplanted  acreage"  is 
revised  to  read  as  follows: 

§  U*4  4     DetimtiO'is 
•  •  »  •  • 

Traditionally  underplanted  acreage 
means  the  difference  between  the 
producer's  crop  acreage  base  and  the 
total  of  the  acreage  planted  to  the 
program  crop,  approved  as  prevented 
planted,  and  the  part  of  the  crop  acreage 
base  subject  to  an  acreage  limitation 
program  or  Acreage  Conservation 
Reserve.  If  the  producer  is  utilizing  the 
0/92  or  50/92  provisions  set  forth  in 
§  1413.50,  traditionally  underplanted 
acreage  means  8  percent  of  the 
producer's  permitted  acreage  for  such 
year.  The  acreage  shall  never  be  less 
than  zero,  and  is  utilized  only  to  the 
extent  that  such  number  exceeds  the 
number  of  acres  resulting  from  the 


reduction  in  payment  acres  because  ot 
the  provisions  in  7  CFR  1413.11. 

32.  Section  1414.6  is  amended  by 
revising  paragraph  (a)  to  read  as 

§  UU.fc    At;ei5e  e^iroU.T.e.at. 

(a)  To  the  extent  practicable,  the  total 
acreage  enrolled  in  the  program  shall  be 
limited  to  no  less  than  3,000.000  and  no 
more  than  5.000,000  acres  of  cropland 
during  each  of  the  calendar  years  1991 
through  1995. 
•        •        *        *  ,      * 

Signed  at  Washington.  DC,  on  April  13, 
1992. 

Keith  D.  Bjerke. 

Administrator.  Agricultural  Stabilization  and 
Conservation  Service,  Executive  Vice- 
President.  Commodity  Credit  Corporation. 
(FR  Doc.  92-8997  Filed  4-15-92: 12:22  pm) 
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DEPARTMENT  OF  THE  INTERIOR 

Tribal  Consultation  on  Indian 
Education  Topics  | 

agency:  Bureau  of  Indian  Affairs, 

ACTION:  Notice  of  tribal  consultation 

meetings. 

summary:  Notice  is  hereby  given  that 
ine  Bureau  of  Indian  Affairs  (BIA)  will 
conduct  consultation  meetings  to  obtain 
oral  and  written  comments  concerning 
potential  issues  in  Indian  education 
programs.  The  potential  issues  which 
will  be  set  forth  in  a  tribal  consultation 
booi<let  to  be  issued  prior  to  the 
meetings  are  as  follows: 
1.  Fiscal  Year  (FY)  1995  BIA  Education 
Budget  Tribal  Priorities. 

2  Student  Tuition — A  Proposed  Tuition 

Charge  for  students  at  Haskell 
Indian  Junior  College  and 
Southwestern  Indian  Polytechnic 
Institute. 

3  Indian  School  Equalization  Program — 

Proposals  to: 

A.  Eliminate  Formula  Funding  Weight 
Factors  for  the  Intense  Bilingual 
Education  Program. 

B.  Eliminate  Formula  Funding  Weight 
Factors  for  the  Intense  Residential 
Guidance  Program. 

C.  Change  Student  Count  Schedule 
and  Process. 

4  \  r.  ocacy  Activities  for  Public  School 

Students. 
3  A ::  alt  Vocational  Training — A 

Discussion  Paper  regarding  OIEP 

assumption  of  program 

administration. 
'^   Ar^r'omir  q n ri  Dormltory  Standards. 

DdteS;  Locations 

July  13, 15  &  17, 1992.  for  all  locations 
listed  below,  except.  Anchorage,  AK 


which  will  be  held  May  29, 1992. 
Scheduling  of  an  earlier  date  for  the 
Alaska  meeting  is  in  response  to 
requests  of  tribal  participants  at  the 
January,  1992  meeting  in  Anchorage.  All 
meetings  will  begin  at  8  a.m.  and 
continue  until  3  p.m.  (local  time)  on  the 
dates  scheduled. 


Location 


Local  Contact 


Telephone 


May  29.  1992 


1.  Alaska. 
AnctKxage. 


Robert  Pringle.. 


907/271-4115 


July  13,  1992 


1   Nevada. 

Fayetta  Babby 

916/978-4680 

Reno. 

2  New 

Val  Cordova 

505/966-3034 

Mexico. 

Albuquer- 

que. 

3 

Betty  Walker 

612/373-1090 

Wisconsin, 

Green  Bay. 

July  15.  1992 


1 .  Washing- 
ton, 
Seattle. 

2.  New 
Mexico, 
Gathjp. 

3.  Oklahoma. 
Oklahoma 
City. 

4.  South 
Dakota. 
Aberdeen. 


Van  Peters 

Larry  Holman. 
Jim  Baker 

Jim  Davis 


503/230-5682 


505/786-6150 


918/687-2460 


701/477-6471 


July  17,  1992 


1.  Arizona, 
Phoenix. 

2.  Montana. 
Billings. 


Beverly  Mestes.. 
Larry  Parker 


602/562-3557 
406/657-6375 


Location 


Local  Contact 


TclepNxie 


3.  Tennes- 
see. 
Nashville. 


..'-■a  53 ""Tie") 


703/235-3233 


Written  common's  concerning 
consultation  meeting  items  must  be 
received  no  later  than  September  4, 
1992.  Comments  should  be  mailed  to  the 
Bureau  of  Indian  Affairs.  Office  of 
Indian  Education  Programs,  MS  3530 
MIB.  1849  C.  Street.  NW  .  Washington, 
DC  20240,  Attn:  Mr.  Edward  Parisian; 
OR,  may  be  hand  delivered  to  Room 
3512  at  thf  Slime  address 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Parisian.  Joe  Chnstie  or  Jim 
Martin  at  the  above  address  or  call  202/ 
208-6123,  208-6175.  or  208-3550. 
SUPPLEMENTARY  INFORMATION:  Tb< 
meetings  a.-e  a  follow-up  to  similar 
fwice-a-year  meetings  conducted  by  the 
niA  [:\  V^'Ki.  1991  and  1992.  The  purpose 

'  ;h-  rrnsii'.tation  is,  as  required  by  25 
U.S  C  20-1 01  b).  to  provide  Indian  tribes 
school  boards,  parents.  Indian 
organizations  and  other  interested 
parlies  with  an  opportunity  to  comment 
on  potential  issues  raised  dur.nj^ 
previous  consultation  meetings  or  being 
considered  by  the  BL'\  regarding  Indian 
education  programs.  A  consultation 
booklet  for  the  July  meetmgs  i3  being 
distributed  to  Federally  recognized 
Indian  tribes.  Bureau  Area  and  Agenc  y 
Office  and  Bureau-funded  schools.  The 
booklets  will  also  be  available  from 
local  contact  persons  and  at  each 
meeting. 

Dated:  April  13.  1992. 
Eddie  F,  Brown. 

Ass:stu.it  Secretary— Indian  Affairs 
[PR  Doc.  92-9069  Filed  4-17-92;  8;45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Indian  GLammg 

AGENCV:  Biueau  of  Indian  Affairs, 

actios:  Notice  of  approved  Tribal-State 

Compact. 


summary:  Pursuant  to  25  U.S.C.  2710  of 
'he  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497],  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  his  delegated  authority, 
5  publishing  the  Tribal-State  Gaming 
Compact  of  1991  between  the  Lac 
Courte  Oreilles  Band  of  Lake  Superior 


Chippewa  Indians  and  the  State  of 
Wisconsin,  which  is  considered 
approved,  but  only  to  the  extent  the 
compact  is  consistent  with  the 
provisions  of  the  Indian  Gaming 
Regulatory  Act. 

The  Assistant  Secretary — Indian 
Affairs,  Department  of  the  Interior, 
through  his  delegated  authority  has 
approved  an  Addendimi  to  the  Lac 
Courte  Oreilles  Band  of  Lake  Superior 
Chippewa  Indians  and  the  State  of 
Wisconsin  Gaming  Compact  of  1991, 
executed  on  October  8, 1991. 
s L ■  i' (H. t  M  f  % '  fl.  L  ■  N  f  c  f;  M  A  T :  on:  Because  v ' 
tne  e.xpiration  oi  me  4o  uays  specified  in 
25  U.S.C.  2710(d)(8)(B)  in  which  the 
Secretary  could  approve  or  disapprovt^ 
this  compact,  the  Lac  Courte  Oreilles 
Band  of  Lake  Superior  Chippewa 
Indians  and  the  State  of  Wisconsin 


GaiTiing  Compact  of  1991,  is  cnnsnU'Ted 

approved  as  specifir-d  in  25  U.S.C. 

2710fJliBHB)  to  the  extent  that  it  is 

consip'en?  with  the  Indian  Gaming 

Regi.;<i''i"\  Act 

DATE;  rhjs  action  ;s  effective  April  20, 

1992 

ADDRESS:  Office  of  Tribal  Services. 

Bur-  yij  of  Indian  .^\ffairs,  Department  of 

the  Lntencr  MS/MIB  4603.  1.B49  C  Street 

N\V.  W,ish>ng'cn.  00  20240, 

FOB  FURTHER  INFORMATION  CONTACT: 

loyc'  C.n'.ham.  Bureau  of  ind:,jn  Affairs, 

Wa'.h'OJtC'n,  DC  2n2-i0,  iZn:)  20^- -445. 

rs.i*.  i  A;^-.  13-  :992. 
ttJdie  F,  Brown. 

A  ssistant  Secretary — Indian  Affairs. 
VR  Doc.  9:-9066  Filed  4-17-92;  8;45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Avation  Adnimstraton 

14CFR  Pan  91 

(Docket  No.  26334;  Specisi  Federal  Ayiatlon 
Regulation  fSFAP!  No  651 

RiN  2120-AE4a 

Prohibition  Aga'-st  Ce-^a-r  Flights 
Between  the  United  States  and  Liijya 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
T-ansportation,  (DOT). 
action:  Final  rule. 

SUMMARV:  This  action  complies  with  the 
Order  of  the  President  of  the  United 
States  to  prohibit  the  takeoff  from, 
landing  in,  or  overflight  of  the  territory 
of  the  United  States  by  an  aircraft  on  a 
flight  to  or  from  the  territory  of  Libya, 
other  than  takeoffs,  landings,  or 
overflights  expressly  approved  by  a 
United  Nations  (UN)  special  committee. 
This  action  also  prohibits  the  landing  in, 
takeoff  from,  or  overflight  of  the 
territory  of  the  United  States  by  any 
aircraft  on  a  flight  from  or  to  any 
intermediate  destination,  if  the  fhght's 
origin  or  ultimate  destination  is  Libya. 
This  action  is  taken  to  prevent  an  undue 
hazard  to  the  aircraft  that  would  be 
engaged  in  such  a  flight,  as  well  as  to 
persons  involved  in  the  flight,  arising 
from  international  adherence  to  or 
enforcement  of  UN  Security  Council 
Resolution  748  (1992)  mandating,  inter 
alia,  an  embargo  of  most  air  traffic  with 
Libya.  Issuance  of  this  rule  implements 
and  is  fully  consistent  with  UN  Security 
Council  Resolution  748. 

DATES:  Effective  date:  April  16, 1992. 

£v-  --7:    ,n  (jafp:  April  16,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  R.  Lane,  Office  of  the  Chief 
Counsel.  AGC-230.  Federal  Aviation 
Administration,  800  hidependence 
Avenue,  SW..  Washington,  DC  20591. 

JclpnKonO'  fpn"'!  2^7-3401 
SUPPUEMESTARV  "-FORMATION; 

.\vaiiabJity  of  Document 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-230,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  number  of  this  SFAR. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  rules  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 


Background 

The  Federal  Aviation  Administration 
(FAA)  is  responsible  for  the  safety  of 
flight  in  the  United  States  and  the  saicty 
of  U.S.-registered  aircraft  throughout  the 
world.  Under  section  103  of  the  Federal 
Aviation  .Act  of  1958  (Act),  as  amended, 
the  FAA  is  charged  with  the  regulation 
of  air  commerce  in  a  manner  that  best 
promotes  safety  and  fulfills  the 
requirements  of  national  security.  In 
addition,  section  1102(a)  of  the  Act 
requires  that  the  FAA  Administrator 
exercise  his  authority  consistently  with 
any  treaty  obligations  of  the  United 
States.  The  United  States  is  a  party  to 
the  Charter  of  the  United  Nations 
(Charter)  (59  Stat.  1031;  3  Bevans  1153). 
Articles  25  and  48  of  that  Charter 
require  that  Members  of  the  United 
Nations  carry  out  the  decisions  of  the 
Security  Council.  Article  25  states:  "[t]he 
Members  of  the  United  Nations  agree  to 
accept  and  carry  out  the  decisions  of  the 
Security  Council  in  accordance  with  the 
present  Charter."  Additionally,  Article 
48(1)  states,  in  pertinent  part:  "[tjhe 
action  required  to  carry  out  the 
decisions  of  the  Secxirity  Council  for  the 
maintenance  of  international  peace  and 
security  shall  be  taken  by  all  members 
of  the  United  Na dons  •  *  *." 

On  December  21, 1988,  an  explosion 
destroyed  Pan  American  Airlines  (Pan 
Am)  Flight  103  over  Lockerbie.  Scotland, 
killing  270  persons.  The  cause  of  the 
explosion  was  determined  to  be  the 
detonation  of  a  deliberately  placed 
explosive  device  in  the  cargo  hold  of  the 
aircraft.  Investigations  to  find  the 
persons  responsible  for  the  bombing 
were  initiated  immediately  by.  among 
others,  the  governments  of  the  United 
States  and  the  United  Kingdom  of  Great 
Britain  and  Northern  Ireland.  In  1991.  on 
the  basis  of  these  investigations,  the  two 
governments  implicated  officials  of  the 
government  of  Libya  in  the  planning  and 
execution  of  the  bombing  of  Pan  Am 
Flight  103.  Libya  has  refused  to 
cooperate  in  the  investigation  of  the 
bombing  and  has  furthermore  refused 
extradition  requests  by  the  United 
States  and  the  United  Kingdom  for  tv\o 
Libyan  intelligence  agents  suspected  of 
carrying  out  the  attack.  As  a  result  of 
Libya's  refusal  to  cooperate  in  this 
investigation  and  the  investigation  of 
another  attack  against  a  French  airliner, 
the  UN  Security  Council,  on  January  21, 
1992,  adopted  Resolution  731.  Resolution 
731  deplores  the  lack  of  cooperation  on 
behalf  of  the  Libyan  Government  and 
urges  Libya  to  respond  to  the  requests  of 
the  other  governments. 

On  March  31. 1992,  acting  under 
chapter  VII  of  the  UN  Charter,  the 
Security  Council  adopted  Resolution  748 


mandating  an  emb.^r80  of  certain  air 
traffic  with  Libya.  Paragraph  4  of 
Resolution  748  requires  all  states  to 
deny  permission  to  any  aircraft  to  take 
off  from,  land  in.  or  overfly  their 
temtcrv  d  .he  aircraft  is  destined  to 
land  \n  or  has  taken  off  from  Libyan 
territory.  An  exception  is  made  for 
flights  that  have  been  approved  on  the 
grounds  of  urgent  humanitarian  need  by 
a  special  Security  Council  committee 
established  by  paragraph  9  of  the 
Resolution. 

The  United  States  Government  fully 
exppcts  that  rr.ember  states  of  the  UN 
will  take  action  to  comply  with  UN 
Secunty  Council  Resolution  748.  Such 
action  would  have  the  effect  of  denying 
cv*:^rn)ght  rights  to  aircraft  travelling  to 
or  from  Libyan  territory.  As  a  practical 
matter,  most  aircraft  in  common  use  do 
not  travel  from  United  States  territory  to 
Libya  without  an  intermediate  stop  in  a 
US  member  state  or  passage  through  the 
airsp.-ice  of  a  member  state.  Because 
such  a  routing  would  be  affected  by 
national  overflight  restrictions  adopted 
pursuant  to  Resolution  748,  the  crew  of  a 
night  leaving  U.S.  territory  for  Libya 
could  not  be  certain  of  a  safe 
intermediate  stopover  point  within  the 
range  of  the  aircraft.  Nor  could  the  crew 
be  certain  of  the  availability  of  alternate 
airports  if  weather  or  other  conditions 
require  the  diversion  or  unplanned 
landing  of  the  aircraft.  As  a  result,  the 
FA.A  b^^tieves  that  a  flight  from  the 
United  States  to  Libya  during  the 
effective  penod  of  Resolution  748  could 
not  be  planned  with  assurances  that  the 
aircraft  would  have  safe  primary  end 
alterndte  landing  points  within  the  fuel 
range  of  the  aircraft.  There  is  substantial 
nsk.  therefore,  that  such  a  flight  could 
not  be  conducted  safely. 

The  United  States  Government  has 
taken  several  earlier  actions  to  restrict 
air  transportation  between  the  United 
States  and  Ubya.  On  lanuary  7, 1986, 
the  Prr?9ident  issued  Executive  Order 
12543.  which  prohibits  "(ajny 
transaction  by  a  United  States  person 
relating  to  transportation  to  or  from 


Libva 


or  the  sale  in  the  United 


States  by  any  person  holding  authority 
under  the  Federal  Aviation  Act  of  any 
transportation  by  air  which  includes  any 
stop  m  Libya." 

On  JHnuary  30.  1986,  the  Secretary  of 
Transportation  issued  Order  86-2-23. 
which  implements  E.xerut.ve  Order 
12543  by  amending  all  Department  of 
Transportation  (DOT)  certificates  issued 
under  section  401  of  the  Federal 
Aviation  Act.  all  permits  is.-iued  under 
section  402  of  the  .■\ct.  and  all 
exemptums  from  sections  401  and  402 
accordingiv. 
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In  response  to  UN  Resolution  748.  the 
President  issued  Elxecxitive  Order  12801 
(i;i  April  15, 1992,  which  prohibits 

Ihe  granting  of  permission  to  any  aircraft  to 
take  off  from,  land  in.  or  overfly  the  Unitpfl 
States,  if  the  aircraft,  a.s  par"  of  the  sarric 
flight  Of  a  continuation  of  that  flight,  ls 
destined  to  land  in  or  has  'aker,  off  from  the 
territory  of  Libya. 

Executive  Otxier  12801  cited  the 

President's  authority  under  the 
International  Emergency  Economic 
Powers  Act,  50  U.S^C.  1701  et  seq..  the 
National  Emergencies  Act,  50  U.S.C. 
1601  et.  seq..  section  1114  of  the  Federal 
.Aviation  Act  of  1958.  as  amended,  49 
U.S.C.  app.  1514,  section  301  of  the 
United  States  Code.  3  U.S.C.  301.  and 
section  5  of  the  United  Nations 
Participation  Act  of  1945.  as  amended. 
22  U.S.C  287(c).  This  Act  provides  that: 

Notwithstanding  the  provisions  of  any 
other  law,  whenever  the  United  States  is 
called  upon  by  the  (UN]  Security  Council  to 
apply  measures  which  said  Council  has 
decided  ...  to  be  employed  to  give  effect  to 
its  decisions  under  (the  United  Nations) 
Charter,  the  President  may.  to  the  extent 
necessary  to  appiy  such  measures,  through 
any  agency  which  he  may  designate,  and 
under  such  orders,  rules,  or  regulations  as 
may  be  prescribed  by  him.  investigate. 
regulate,  or  prohibit,  in  whole  or  in  part, 
economic  relations  of  rail,  sea,  (and)  air  .  .  . 
between  any  foreign  country  or  to  any 
national  thereof  or  any  person  therein  and 
the  United  Slates  or  any  person  subject  to  the 
jurisdiction  thereof. . . . 

Copies  of  the  |anuar>'  21  and  March  31 
UN  Resolutions.  Executive  Orders  12543 
and  12801.  and  DOT  Order  86-2-23  have 
been  placed  m  the  docket  for  this 

nilemaking. 

Temporary  Restrictions  on  Flights 
Between  the  United  States  and  Libya 

On  the  basis  of  the  above,  and  in 
support  of  the  E.Kecutive  Order  of  the 
President  of  the  United  States,  1  find  that 
immediate  action  by  the  FAA  is  required 
to  implement  the  Executive  Order. 
Furthermore,  after  consultation  with  the 
Department  of  State,  I  fmd  that  the 
current  circumstances,  including  the 
closure  of  airspace  and  landing  sites  in 
countries  situated  between  the  United 
States  and  Libya  to  aircraft  destined  to 
land  m.  or  havi.ng  taken  off  from,  Libya, 
represent  a  hazard  to  any  aircraft  used 
for  that  purpose  as  well  as  to  persons  on 
board  that  aircraft.  Accordingly,  these 
circumstances  further  warrant 
immediate  action  by  the  FAA  to 
maintain  the  safety  of  flight  and  meet 
obligations  under  international  law.  For 
these  reasons.  I  also  find  that  notice  and 
public  comment  under  5  U.S.C.  553(b) 
are  impracticable  and  contrary  to  the 
public  interest.  Further.  I  find  that  good 


cause  exists  for  makj.ng  this  rule 
effective  immediately  upon  issnanre  I 


Isn  find  that  this  act 


Kin  IS  fu!iv 


consistent  with  mv  o^hyH':  >•  ^  under 
section  n02{a)  of  the  Federal  .\viation 
,\ct  to  ensure  that  I  exercise  my  duties 
consistently  with  the  obligations  of  the 
United  States  under  international 
agreements. 

The  rule  contains  an  expiration  date 
of  April  16, 1993,  but  may  be  terminated 
sooner  or  extended  if  circumstances  so 
warrant. 

Regulati,ry  Evaluation 

The  potential  cost  of  this  regulation  is 
limited  to  the  net  revenue  of  commercial 
flights  between  the  United  States  and 
Libya.  However,  revenue  flights  to  Libya 
are  currently  prohibited  by  DOT  Order 
86-2-23.  Accordingly,  this  action  will 
impose  no  additional  burden  on  those 
operators. 

Benefits  in  the  form  of  potential 
prevention  of  injury  to  persons  and 
damage  to  property  are  not  quantifiable 
and  most  likely  would  occur  outside  the 
United  States.  For  these  reasons,  the 
costs  and  benefits  of  the  regulation 
considered  under  DOT  Regulatory 
Policies  and  Procedures  are  minimal, 
and  a  further  regulatory  evaluation  will 
not  be  conducted. 

Paperwork  Reduction  \t ; 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96511). 
there  are  no  requirements  for 
information  collection  associated  with 

this  rule. 

International  Trade  impact  Asse.ssment 

DOT  Order  82-2-23  prohibits  U.S.  and 
foreign  air  carriers  from  engaging  in  the 
sale  of  air  transportation  to  or  from 
Libya.  This  SEAR  does  not  impose  any 
restrictions  on  commercial  carriers 
beyond  those  imposed  by  the  DOT 
Order.  Therefore,  the  SEAR  will  not 
create  a  competitive  advantage  or 
disadvantage  for  foreign  companies  in 
the  sale  of  aviation  prodbcts  or  services 
in  the  United  States,  nor  for  domestic 
firms  in  the  sale  of  aviation  products  or 
services  in  foreign  countries. 

Federalism  Datermination 

The  amendment  set  forth  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  In  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  regulation  does  not 
have  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment. 


C  onciuHion 

For  the  reasons  set  forth  above,  the 
FAA  has  determined  that  this  action  is 
not  a  "major  rule"  under  Executive 
Order  12291.  This  action  is  considered  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979).  Because  revenue 
flights  to  Libya  are  already  prohibited 
by  DOT  Order  86-2-23,  the  FAA 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulation  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  91 

Aircraft,  Aviation  safety,  Libya. 

The  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration  is 
amending  14  CFR  part  91  as  follows: 


PART  91--GENERA 

FLIGHT  RULES 


DPF! 


N<,j 


1.  1  ne  auinont>  citation  for  part  91 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  app.  1301(7),  1303, 
1344, 1348, 1352  through  1355, 1401. 1421 
through  1431, 1471, 147Z  1502. 1510.  1522.  and 
2121  through  2125;  Articles  12.  29.  31,  and 
32(a)  of  the  Convention  on  Intemationai  Civil 
Aviation  (61  StaL  1180):  42  U.S.C.  4321  et  seq.. 
E.0. 11514,  35  FR  4247,  3  CFR,  1966-1970 
Comp..  p.  902:  49  U.SC.  106(g). 

2.  Special  Federal  Aviation  Regulation 
(SEAR)  No.  65  is  added  to  read  as 
follows; 

Special  Federal  Aviation  Regulation  No.  65 — 
ProhibitioD  Against  Certain  Flights  Between 
the  United  States  and  Libya 

1.  Applicability.  Except  as  provided  in 
paragraphs  3  and  4  of  this  Special  Federal 
Aviation  Regulation,  this  rule  applies  to  all 
aircraft  operations  originating  from,  destined 
to  land  in.  or  overflying  the  territory  of  the 
United  States. 

2.  Special  flight  restrictions.  Except  as 
provided  in  paragraph  3  of  this  SFAR — 

(a)  no  person  shall  operate  an  aircraft  or 
initiate  a  flight  from  any  point  in  the  United 
States  to  any  point  in  Libya,  or  to  any 
intermediate  destination  on  a  flight  the 
ultimate  destination  of  which  is  in  Libya  or 
which  includes  a  landing  at  any  point  in 
Libya  in  its  intended  itinerary: 

(b)  no  person  shall  operate  an  aircraft  to 
any  point  in  the  United  States  from  any  point 
in  Libya,  or  from  any  intermediate  point  of 
departure  on  a  flight  the  origin  of  which  is  in 
Libya,  or  which  includes  a  departure  from 
any  point  in  Libya  in  its  intended  itinerary: 
and 

(c)  no  person  shall  operate  an  aircraft  over 
the  territory  of  the  United  Stales  If  that 
aircraft's  flight  itinerary  includes  any  landing 
at  or  departure  from  any  point  in  Libya. 
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3.  Permitted  operations.  This  SFAR  shall 
not  prohibit  the  takeoff  or  landing  of  an 
aircraft,  the  initiation  of  a  flight,  or  the 
overflight  of  United  States  territory  by  an 
aircraft  authorized  to  conduct  such 
operations  by  the  United  States  Government 
in  consultation  with  the  United  Nations 
Security  Council  Committee  established  by 
UN  Resolution  748  (1992). 


4.  Emergency  situations.  In  an  emergency 
that  requires  immediate  decision  and  action 
for  the  safety  of  the  flight,  the  pilot  in 
command  of  an  aircraft  may  deviate  from  this 
SFAR  to  the  extent  required  by  that 
emergency.  Any  deviation  required  by  an 
emergency  shall  be  reported  to  the  Air  Traffic 
Control  Facility  having  jurisdiction  as  soon 
as  possible. 
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5.  Expiration.  This  Spec  ;a;  Federal 
Aviation  Regulation  expi.-es  Apn!  16  1993 

Issued  in  Washington,  DC,  on  April  16. 
1992. 

Barry  Lamb«rt  Hams, 
ActingA  ."  •  ^:rct.~- 
[FR  Doc  ^Z'-cn  Fiid  4  19-92;  11:34  am] 
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81 1 1797 

172. 1 2709 

176 1 1797 

177 1 1797 

178 10989.  1 1681 

1 84 1 1 797 

312 13244 

510 1 1682.  1 271 1 

522 _. 1271 1 

546 1 271 1 

556 „ 1271 1 

558 11682.  12712 

606 11263.  12862 

%'2  12875 

Proposed  Rui«« 

5 11277 

20 1 1277 

1 00 1 1 277 

101 1 1 277.  1 2773 

105 1 1277 

130 1 1277 

314 13234 

601  ..„ 1 3234 

821 1 2376 

'308   11447 

22  CFR 

Pn>pos«d  Rutes: 

121 12774 


23  CFR 


.12411 


24  CFR 

201 1271 5 

203 12715 

234 12715 

571 1 1 832 

576 ....„ 1 1  ■129 

750  11263 

Proposed  RultK 

50 1 3592 

55 13592 

200 1 3592 

203 - 13592 

204 1 3592 

812 1 2686 

882 -. - 1 2686 

887 - 1 2686 

91 2 1 2686 

990 1 1  "We 


25  CFR 
502 


.12382 


26  crR 

1       5  0992  11440.  12208. 
12411,13019,13027 

20 1 1264 

25 1 1264 

31 _ 1 3028 

35a. - 1 3028 

301 11264,  13028.  13035 

602 10992.  11264,  12208, 

13028 

Proposed  Rules: 

Ch.  1 11277 

1 11024.  12244,  13066. 

13676.  13680,  14369,  14371 

40 13067 

49 „ 1 3067 

602 1 1024 

28  CFR 

i   13320 

79 1 2428 

29  CFR 

102 12876 

507 ~ 1 0989 

1613 1 1430 

1614 -....  1 2634 

1910 „ 12717 

2610 » 1 3040 

2622 1 3040 

2644 1 3041 

2676 1 1 652,  1 3042 

PropoMO  RuteK 

102 11452 

402 - 1 4244 

403 1 4244 

Ch.  XIV —  1 1455 

1 61 4 1 2663 

2610 1 2666 

30  CFR 

202 1 3320 

206 12376,  1 3320 

207 1 3320 

700 1 246 1 

914 _ 1 4350 

916 12717,  12718 

91 7 1 3043 

931 _ 1 2720 

935 12723,  12727 


943 „ 13643 

950 - 12731 

Proposed  Rules: 

917 12775,  12776 

920 13680,  13682 

935 12777-12782 

936 „ 12784 

938 12785 

944 13684 

948 12790 

31  CFR 

316 14274 

332 14274 

342 14274 

351 14274 

352 14274 

Proposed  Rules: 

357 12244 

32  CFR 

626 11366 

627 12604 

706 11266,  14355,  14356 

Proposed  Rules: 

312 12891 

619 „ - 1 1376 

33  CFR 

1 00 1 1577 

110 11578 

117 11578,  11579,  12877, 

13321,  13644,  13645 

165  11431,  11683,  13413, 

13645 

Proposed  Rules: 

100 12266,  12557 

110 11455,  12266,  12557, 

12891 

115 12557 

117  11591,  11592,  11702, 

13685,13686 

164 12378 

165 12266 

34  CFR 

222 12463 

309 14314 

315 14314 

324 14314 

326 14314 

327 14314 

332 14314 

338 14314 

345 14314 

380 „ 14314 

35  CFR 

Proposed  Ru<es: 

133 13067 

38  CFR 

4 11352 

Proposed  Rules: 

36 13068 

39  CFR 

111 14357 

Proposed  Rules: 

111 11593,  12893,  13327 

40  CFR 

61 1 1686 

80 13048 

86 13046 


12776 
13682 
-12782 
12784 
12785 
13684 
12790 


14274 
14274 
14274 
14274 
14274 

12244 


11366 

12604 

3.  14356 
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111 


.,11577 

11578 

I,  12877, 

4,  13645 
1,  13413, 

13645 

3,  12557 
i,  12557, 
12891 
...12557 
!,  11702, 

5,  13686 
...12378 
...12266 


12463 

14314 
14314 
14314 
14314 
14314 
14314 
14314 
14314 
14314 


13067 

11352 
13068 

14357 


11686 
13046 
13046 


1 22 1 1 394 

1 80 1 0996 

272 1 1 580 

600 1 3046 

761 13322 

Proposad  Rules: 

52 12791,  12901-12906 

13498,13687 

58 11-158 

79 13168 

80 13220.  13416 

86 13220 

180 11056.  13069-13073 

455 12560 

600 1  3220 

763 11364 

799 12908    14371 

41  CFR 

Proposed  Rules: 

Ch.  101 '2286 

Ch,  105 122B6 

Ch.  201 12286 

Ch   301 12286 

Ch  302 12286 

Ch.  303 12286 

Ch,  304 12286 

42CFR 

59 13046 

4-2 13046 

44CFR 

64    11687 

B1 11267 

46CFR 

170 11267 

249 14358 

381 13046 

Proposed  Rules: 

35 12378 

70  11058 

72 „  11058 

552 11703 

47CFR 

2 11689 

15 13047 

22 13646 

64 10998 

73 10999,  11000    11432 

11689  12465  12733,  12734, 
13323,13324 

76  11000 

90 11689 

Proposed  Rules: 

2 12792 

73 11058,  11458,  11459. 

12793,12794,13328 
80 11704 

48CFR 

Ch.  2 13048 

305 11689 

306 11689 

313 _ 11689 

315     11689 

319 11689 

1602 14358 

1609 14358 

1632 14358 

1652 14356 

9900 14148 

9902  1 4 1 46 

9903 1 4 1 48 


9904 ..14148 

Proposed  Rut««: 

Ch   5 12286 

31 1 1 550 

42        1 1  550 

225 11059 

231 1 1059 

242   1'059 

49CFR 

383 1365C 

571 13654 

Ch,  VI 13657 

1011 - 1304a 

1152  13'Ci46 

Proposed  Rutes: 

350 13572 

355 13572 

396 1 3572 

571 12286.  12289   12794 

572 '2''9i 

1001 -652 

1035 1 3666 

50CFR 

17    13657 

301 12878 

380 '  3049 

630 '-i^ei 

642 1 '  582 

545 1 1  ■  2" 

ees'.Z 11271,  122  2  1366- 

672 11272,  11274.  -Mjj 

6'5 11433  •22-3 

Proposed  Rules: 

1"    11459,  14372,  '4,3^8 

572 1  ^93C 

LIST  OF  PUBLIC  LAWS 

T^iis  IS  a  continuing  list  of 
public  bills  from  the  curent 
session  0I  Congress  wtiicn 
have  become  Federal  laws   it 
may  be  used  m  cor^iunction 
with  "P  L  U  S'^  (Public  Laws 
Update  Service)  on  202-523- 
6641    The  text  of  laws  ts  r>ot 
published  m  the  Federal 
Register  but  may  be  o'Oereil 
in  tndividua!  pamDn,ie?  ^o'^ 
cefer'ed  tc  as  "sue  laws  ') 
t'om  the  Supenntendent  o« 
Docume'^ts,  U  S    G,.7ve'nme'>t 
Pnnting  OHice,  Wasr-'nq'o'^ 
DC  204C2  (pnoae    2C2'„5'2- 
2470) 

S.J.  Res.  246/P-L  102-269 
To  designate  Ap^il  15,  1992 
as  "National  Becvcimg  Day". 
{^pr    15,  1992,   106  Sta'.    '  :)4 
2  pages)     ^'■•ce   S'  00 
Last  List  ,Apnl  16,  1992 
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CFR  CHECKLIST 


This  checKiist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  arKj  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  Is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  cun-ent  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (Ust  of  CFR  Sections 

Affected),  which  is  revised  nrvsnthly. 

The  annual  rate  for  subscnption  to  all  revised  volumes  is  $620.00 

domestic.  $155.00  additional  for  (oretgn  mailing. 

Maii  orders  to  the  Superintendent  of  (Documents,  Attn;  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned  to 

the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  785-3238  from 

8:00  a  "^1  to  4  00  :  '^  eastern  time,  of  FAX  your  charge  Ofders  to 

(202)512-2233 

Tltl*  Stock  ><umt>«f  P".--        -»vl«iooDat« 

1,  2  (2  Seserved) (869-017-00001 -9) $13.00         Jon.  1,  1992 

3  ' "  '?<)0  C  jr^oiicntoo  and 
Pons  100  and  101 1  ibi^-C  '  3-X>0C:-l) 14.00       •  Jon.  1,  1991 

4 (869-017-00003-5) 16.00         Jon.  1,  1992 

5  Parts: 

1-699 (8<!9 -01 3-^)0004-8) 17.00 

70O-1 199 (869-013-00005-6) 13.00 

1200-Epd.  6  '6  R9Mrv9<f    'S69-C'7-OOOC<>-0) 19.00 

7  Parts: 

*0-26 

27-45... 

46-51 

52 


,(869-^ 
,  (8ft5-,^0 
,(8?'  ■' 
.  (&e9-<j 


7-0<X>:'-8) 17.00 

"  CK300e-6) 12.00 

^  yXC^-A) 18.00 

7-000  iO-8) 24.00 

53-209 _....  (869-017-0001 1-6) 19.00 

210-299 (869-017-00012-4) 26.00 

300-399 (869-017-00013-2) 13.00 

400-699 (869-017-00014-1) 15.00 

700-899 (869-O13-O0015-3) 19.00 

900-999  (869-013-00016-1) 28.00 

♦10OC^1059 (869-O17-O0017-5) 17.00 

1060-1 1 19 (869-013-00018-8) 12.00 

*1 120-1 199 (869-017-00019-1) 9.50 

•120O-U99 (869-017-00020-5) 22.00 

1500-399. (869-017-00021-3) 15.00 

190O-'?39 (869-0 17-O0O22-1) 11.00 

1940- '949 (869-013-00023-4) 22.00 

1950-1999 (869-013-00024-2) 25.00 

2000-Efld (869-017-00025-6) 11.00 

8 (869-013-00026-9) 14.00 

9  Parts: 

l-'9<5       (869-013-00027-7) 21.00 

IC'O-in.i    (869-012  OOC  28-5) 18.00 

10  Parts: 

0-30        (869-01^-00029-3) 21.00 

•51-  '99 (869-017-00030-2) 18.00 

200-399 (869-017-00031-1) 13.00 

100-499  (869-017-00032-9) 20.00 

500-£nd (869-013-00033-1) 27.00 

11 (869-013-00034-0) 12.00 

12  Parts: 

1-199      (869-017-00035-3) 13.00 

200-219 (869-01 7-O0036-1) 13.00 

220-299 (869-017-00037-0) 22.00 

•300-4*9 „ (869-017-00038-8) 18.00 

5>0O-599 (869-017-00039-6) 17.00 

e.0O-fc^d  (869-013-00040-4) 19.00 

13 (8o9^0i 7  00041-8) 25.00 


Job.  1, 

1991 

Jon.  1, 

1991 

Jon.  1, 

1992 

Jon.  1, 

1992 

Jon.  1, 

1992 

Jon.  1, 

1992 

Jon.  1. 

1992 

Jon.  1, 

1992 

Jon.  1, 

1992 

J«i.  1, 

1992 

Jon.  1. 

1992 

ion.  1, 

1991 

Jan.  1, 

1991 

Jan.  1, 

1992 

Jan.  1, 

1991 

Jon.  1, 

1992 

Jon.  1, 

1992 

Jon.  1, 

1992 

Jon.  1, 

1992 

Jon.  1, 

1991 

Jon.  1, 

1991 

Joi.  1. 

1992 

Jan.  1, 

1991 

Jon.  1, 

1991 

Jon.  1, 

1991 

Jon.  1, 

1991 

Jon.  1. 

1992 

«Jon.  1. 

1987 

Jon.  1, 

1992 

Jon.  1, 

1991 

Jan.  1, 

,  1991 

Jon.  1, 

,  1992 

kMi.   1. 

,  1992 

Jon.  1. 

,  1992 

Jon.  1 

,  1992 

Jon.  1 

,  1992 

Jan.  1 

,  1991 

Jon.  1 

,  1992 

IMc  Stock  Number 

14  Parts: 

1-59 „ (869  CI 7-00042-6) 

60-139 J. (869-013-0004^9) 

140-199 (869-017-00044-2). 

200-1199 „ (8'>9-017-O0O4S-l) 

T?00-fnd (869-017-00046-9).. 

15  Parts: 

•0-299 (869-017-00047-7) 

300-799 (869-013^-00048-0). 

800-tnd (869-0 1 7  ^X)C49-3) 


Price       Revision  Date 


16  Par's: 
0-  ;--      .... 
150-999 .... 
*1000-&id. 


.(869-017-00050-7), 

.  (869-Oir-OOC-51-5). 
.(869-017-00052-3). 


17  Part* 

1-]99 (869-013-00054-4)  .. 

200-239 (869-013-00055-2) 

240-€f>d (869-013-00056-1)... 

18  Parts: 

1-149 (869-0 13-O0057-9)... 

150-279 „ (869-013-00058-7).., 

280-399 ~.  (669-013-00059-5)  . 

400-End (869-013-00060-9) 

19  Parts: 

1-199 (869-013-00061-7) 

20CUEr<i  (869-013-O0062-5)., 

20  Parts: 

1-399 (869-0 13-C0063-3). 

400-499 ; (869-013-00064-1)  , 

'■n  fnd  „....  (869-013-00065-0)  . 

21  Pa-is: 

1-99 „ (869-013-00066-8)  , 

100-169 (869-013-00067-6)  . 

170-199 (869-013-00063-*)  . 

200-299 (369-013-00069-2)  . 

300-499 (869-013-00070-6).. 

500-599 (869-0 1 3-OC07 1-4) 

600-799 (869-013-00072-2)  . 

80O- 1 299 ( 869-0 1 3-00073- 1 ) 

130O-€nd.. (869-013-00074-9).. 

22  Parts: 

1-299 (869-013-00075-71 

300-£nd (869-013-00076-5)  . 

23 „ „...  (869-013-0OC77-3).. 

24  Parts: 

0-199 (869-0 13-00078-1) 

200-499 (869-013-00079-0) 

500-699 (869-01 3-00080-3) 

700-1699 (869-0 1 3-0008 1  - 1 ) .. 

1700-W (869-013-00082-0).. 

25„ - (869-013-00083-8).. 

26  Parts: 

§§  1.0-1-1.60 (869-013-00084-6).. 

55  1.61-1.169 „ (8o9-013-00085-4),. 

55  1.170-1.300 (869-013-00086-2) 

55  1.301-1  400  1869-013-00087-1) 

55  1.401-1  SOO  (869-013-00088-9). 

55  1.501-1  640  (869-013-00089-7). 

55  1.641-1,850 (869-013-00090-1). 

55  1.851-1.907 '669-013-C0091-9V 

55  1.908-1.1000 869-013-00092-7) 

55  1.1001-1.1400 £69-0 13-00093-5). 

is  1.1401-£nd (869-013-00094-3) 

2-29 (869-013-00095-1). 

30-39 (869-013-00096-0). 

40-49 (869-013-00097-8), 

50-299 (869-013-00098-6). 

300-499 (869-013-00099-4) 

500-599 (869-013-00100- 1). 


25,00 

21  00 
11.00 
20  00 
14.00 

1300 

22  00 

17  OC 

6.00 

U  00 

20  00 

1500 
16  00 
23.00 

1500 

150C 

13  00 

9,00 

28,00 
9  50 

1600 
2500 

21  00 

12  00 

13  00 
1700 

5  50 
28  00 
20  00 

700 
18  00 

7  50 

2500 

18,00 

17.00 

25  00 

27  00 
1300 
26.00 
13.00 

25.00 

1700 

28  00 

18  00 

17  00 
30  00 
16  00 

19  00 

20  00 

22  00 

18  00 
24  00 

21  00 
1400 
11  00 
1500 
1700 

600 


Jar  1,  1992 

Jon  1,  1991 

ion,  1,  1992 

Jon  1.  1992 

Jon  1,  1992 

Jor  1  1992 
Jon  1,  1991 
Jon    1,   199? 

Jon  1,  1992 
hn  1,  1992 
Jot    1     1992 

Apr  1,  1991 
Apr  1,  1991 
Apr    1.  1991 

Apr.  1,  1991 
Apr  1,  1991 
Apr  1,  1991 
Apr    1    1991 

Apr  1,  1991 
Apr    1    1991 

Apr  1,  1991 
Apr  1,  1991 
Apr    1,  1991 

Apr,  1,  1991 
Apr  1,  1991 
1991 
1991 
1991 


Apr  1 

Apr  1 

Apr  1 

Apr  1.  1991 

Apr  1. 

Apr  1 

Apr  1 

Apr,  1 

Apr  1 


1991 
1991 

1991 

1991 
1991 


Apr.  1.  1991 

Apr  1,  1991 
Apr  1,  1991 
Apr  1,  1991 
Apr  1.  1991 
1990 

1991 


Apr    1 
Apr    1 


Apr 

Apr. 
Apr 
Apr 
Apr 
Apr 

'  Apr 
Apr 
Apr 
»  Apr 
Apr 
Apr 
Apr 
Apr 
Apr, 
Apr 

'Apr 


1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1  1991 
1,  1990 
1,  1991 
1,  1991 
1.1990 
1,  1991 
1,  1991 
1.  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1990 
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Ision  Date 

f 

1, 

1992 

n 

! 

1991 

n. 

1992 

n. 

1992 

»i. 

19V2 

ir 

1992 

in 

1991 

LI 

1992 

in 

1992 

in 

1992 

in 

1992 

X 

1991 

3!- 

1991 
,  1991 

1,  1991 

1,  1991 

1,  1991 

1,  1991 


1991 
1991 
1991 
1991 
1991 


1.  1991 

1,  1991 
1,  1991 


1990 
1991 

1991 
1991 
1991 
1991 
1991 
1991 
1990 
1991 
1991 
,1990 
1991 
1991 
1991 
1991 
1991 
1991 
1990 


Tltte 


Stock  Number 


Pr1c« 
6.50 


<>00-tn<l  (869-013-00101-0).... 

27  Parts; 

1-199 (869-013-00102-8) 29.00 

200-€nd (869-013-00103-6, 11.00 

28 (869-013-00104-4)  28  00 

29  Parts: 

0-99 „ (869-013-00105-2) 18  00 

100-499 (869-013-00106-1) 7  50 

500-899 (669-013-00107-9) 27  00 

900-1899 ; (869-013-00108-7) 12  00 

1900-1910  (§1  1901  1  to 

1910-999) (869-013-00109-5!  24  00 

1910  (§1  1910  1000  to 

end) (869-013-001 10-9) 14  00 

1911-1925 (869-013-00111-7) 9  00 

1926 (869-013-00112-5) 12  00 

1927-tnd (869-013-001 13-3) 2S  00 


30  Parts: 

1-199 (869-013-00114-1)  .. 

200-^99 (869-013-001 15-0).. 

700-End (869-013-00116-81 

31  Parts: 

0-199 „ (869-013-001 17-*),- 

200-End (869-O13-0C1 18-41 

32  Parts: 

1  -39,  Vol.  I 

1  -39,  Vol  II 

1  -39.  Vol  III 

1-189 _ (869-013-00119-2).. 

190-399 (869-0 13-.00 120-6) 

400-629 (869-013-00121-4) 

630-699 (869-013-00122-21 

700-799 * (869-013-00123-1) 

800-€nd „ (869-013-00124-9).. 

33  Parts: 

1-124 (869-013-00125-7).. 

125-199 (869-013-00126-5).. 

200-tnd -....  (869-013-00127-3).. 

34  Parts: 

1-299 „ (869-0 13-00 128-1! 

300-399 „...  (869-013  O0129-0 

iOO-End (869-013-00130-3; 

35 (669-013-00131-1)., 

36  Parts. 

1-199 (869-013-00132-0). 

200-End (869-013-00133-8), 

37 (869-013-00134-6). 

38  Parts; 

0-17 (869-013  00135-4). 

IS-fnd  (869-013-00136-2) 


Revttion  Date 
Apr.  1,  1991 

Apr  1  199' 
Apr    1,  1991 

July  1     1991 

kny  1,  1991 
Kity  1,  1991 
My  1  199^ 
hi^  1,  1991 


22,00 
15  00 
21  00 

15  00 

20  00 

15  00 
19  00 
18  00 

25  00 
29  00 

26  OC 
14  00 

17  00 

18  00 

ISOC: 
18  00 

70  OCi 

24  X' 

14  00 

26  00 

iC  00 

i:5  00 

26  00 

15  OC 


7i  00 

22  »: 


39 


(869-013-00137-1) U.OC 


40  Parts: 

1-51 i'869-013-00138-9;  27  00 

52 (869-013-00139-7)  28  00 

53-60 (869-0)3  00140-1) 31  00 

61-80 (86«-0l3-OOM1-9),.  ,        14  00 

81-85 (869-013-00142-7)  1  i  CO 

86-99 (869-013-00143-5)  29  00 

100-149 (869-013-00144-3^  30  00 

150-139 (869-013-00145-1!  --       20  00 

190-259 (869-013-00146-01  13  00 
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RULES 

Radio  stations:  table  of  assignments: 
North  Dakota.  14491 

South  Cd-:;..".^    14491  I 

PROPOSED  RUUS 
R a ::: ;  ,  t,  •  -:  • :   -  -   •  i ble  of  assignments: 

I  )wa,  145.53  i 

New  Mexico.  14554  ' 

No-'h  Carolina,  14553,  14554 

Olio,  14554 

South  Carolina.  14555 

\Vash;-.s--n,  14555 
NOTICES 
.\-;-  ncy  information  collection  activities  under  OMB  review, 

14574 
Applications,  hearings,  determinations,  etc.: 

Mississippi  Valley  Broadcasters,  Inc..  et  al..  14575 


S,<hlp  Cnmm.n;':,  Broadca.sting  Corp.  et  al..  14575 

f  edei-a!  Deposit  Insurance  Corporation 

Coastal  Barrier  Improvement  Act,  property  availability: 
Vpar  I^ke  Und.  TX.  1  ;575 

s^eoe'at  Emergency  Management  Agency 

Disaster  and  emergency  areas;  "   . 

Maine.  14578 
Meetings: 

Advisory  Board.  14576 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications   14  >i  i 
Meetings: 

Interstate  oi;  and  «as  pipeline  industry;  pubhc  technical 
conferen  e    14570 

Ff'cierai  Maritime  Commission 

y       '  ■  >■  -i::u  proeedu't^ 

Conference  independent  action  provisions  14  551 
NOTICES 

Agreements  filed,  etc    14'"^ 
Feoera!  Railroad  Administration 

EAi.ri.pa^ii  pt-'i'ions  p*c,- 
Consolidated  Rail  C^";)    i4t-jUj 


Southern  Pa< 


T-.r:s: 


Co    e'  -il,,  14>):H 


Federal  Reserve  System 

NOTICES 

Meetings:  Sunshine  Act.  14625 

Federal  Trade  Commission 

NOTICES 

Premci^er  notification  waiting  periods   ca.-iy  terriiinations. 

14577 
Prohibited  trade  practices: 

Isaly  Klondike  Co.,  14577 

Mannesmann,  A  {>    1 15"^ 

Tech  Spray,  Inc  .  et  al    145HO 

Ftsn  and  Wildlife  Service 
P«CH»OSED  nuuts 

Endangered  and  threatened  species; 
'^■-dt.-igs  on  petitions,  etc.,  14556 

Manne  mammal  permit  applications   145H7 

Food  and  Drug  Administration 

NOTICES 

Animal  drugs,  feeds,  and  rp.ri'ed  prtducts: 

Export  applications — 
Oxytetracycline  Injection  ZiX)  .ms,  mL.  14581 
GRAS  or  prior-sanctioned  insredien's: 

Delta  Fibre  Foods.  14Sh: 
Human  drugs: 

New  drug  applications — 
Interpharm.  Inc.:  approval  w;:hdrav%:-.   i45o2 
Meetings: 

Advisory  cumnmUeet.,  paneis,  etc  ,  14583 
Organization,  functions,  and  authority  delegations; 

Standards  and  R!>8i::<i'u'tis  Office,  145M 
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Food  Safety  and  Inspection  Service 

PROPOSED  RULES 

Mpat  and  pouhry  insi^'ction: 
N\;t.'-itior.  laljehne 
Public  fonir-s,  14439 

Forest  Service 

NOTICES 

Environrnpntrti  statements:  availability,  etc.: 
Bndger-Teton  .National  Forest.  WY,  14,558 
Payette  National  Forest.  ID.  14558 

Tongass  National  Forest.  .AK,  )A'yi9 

Health  and  Human  Services  Department 

Sep  Centers  for  Disease  Control 
Sep  Food  and  Drujj  Administration 
St'P  Public  Health  Servu.e 
Sep  Social  Security  Admiris!,'<itinn 

Health  Resources  and  Services  Administration 

St'P  Public  Health  S»"-\]."e 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed.  145"0,  145:": 
Decisions  and  orders    14j"3 

Housing  and  Urban  Development  Department 

NOTICES 

Cirants  and  cooperative  agreements:  availability,  etc.: 
HOPE  home  ownership  programs:  application  deadline 

extension  in  Chicago.  I!,  arr-a,  1458"i 

Immigration  and  Naturalization  Service 

RULES 

Immigration 
Family  unity  benefits:  applicant  processing 

Correction,  1462" 

Interior  Department 

Spp  Fish  and  Wildlife  Ser/ice 
Sp-p  I, and  Management  Bii'oau 

St'P  Nationa:  Park  Sf'''\i(e 

International  Development  Cooperation  Agency 

Spp  Agency  for  Internaticna;  Dca  ch'pnient 

International  Trade  Administration 

NOTICES 

Applications,  hpanngs,  determinations,  etc.: 

Geological  Survey:  correction    14627 

Interstate  Commerce  Commission 

NOTICES 

Environmental  statements:  availability,  etc.: 

Union  Pacific  Railroad  Co  ,  14589 

Justice  Department 

See  Immigration  and  Xaturaliza'isin  Service 
PROPOSED  RULES 

Americans  with  Disabiisties  Act  ,i::d  Rehabilitation  Act; 
implementation 
Employment  discnmmation  (.omiplam's  or  charges; 
coordination  procedures,  14630 

Labor  Department 

See  Employment  and  1  rnning  Administration 


Land  Management  Bureau 

NOTICES 

(  iSL't     f  public  lands: 

California,  14586 
Pipeline  right-of-way  applications: 

Nevada,  14566 
Realty  actions:  sales,  leases,  etc.: 

Alaska,  14586 

Nevada,  14587 
Survey  plat  filings: 

Wisconsin,  14587 

Legal  Services  Corporatioci 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
High  quality,  civil  legal  services  to  poor,  14590 

Maritime  Administraticn 

NOTICES 

Appiu.uuons,  hearings,  determinations,  etc.: 
Lykes  Bros.  Steamship  Co..  Inc.,  14619 

National  Foundation  on  the  Ans  and  the  Humanities 

NOTICES 

Gidiits  and  cooperative  agreements;  availability,  etc.: 
Dance  program;  on-site  artistic  and  administration 
evaluations  of  applicants,  14590 

National  Highway  T'sfflc  Safety  Admini5"at(ori 
NOTICES 

Mt  trie  conversion  plan,  14619 
Motor  vehicle  theft  prevention  standard;  exemption 
petitions,  etc.: 
Mercedes-Benz  of  North  America,  Inc.,  14623 

National  insttsute  ^cr  Occupattonal  Sa'e^'y  aod  Hea"'"' 
See  Centers  for  Disease  Control 

National  Oceanic  and  ,Atmosp'ier!c  Ad' :iri;str3tioo 

PROPOSED  P'ULE.S 
'  V.  P'  :    ,'     •:  ,":,   - 
Natural  resource  damage  assessments;  status  report. 
14524 

NOTICES 

.V.ettingi.: 
Gulf  of  Mexico  Fishery  Management  Council,  14561 
Mid-Atlantic  Fis^      .  Vf       :  .ment  Council,  14561 
North  Pacific  Fis'  •   _.  M      .cement  Council,  14562 

Permits: 
Marine  mammals,  14562 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Manhattan  sites,  NY,  14588 
Meetings: 
Gettysburg  National  Military  Parte  Advisory  Commission, 

14588 
Sudbury,  Assabet  and  Concord  Rivers  Study  Committee, 
14588 
National  Register  of  Historic  Places: 
Pending  nominations  '4  k 

National  Science  Foundation 

NOTICES 

Meetings: 
f  h.nc  al  and  Thermal  Systems  Special  Emphasis  Panel. 

14590 
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National  Transportation  Safety  Board 

NOTICES  y- 

Meetings;  Sunshine  Act.  14625 
Nuclear  Regutatory  Co^irnissior 

PROPOSED  RULES 

Production  and  utilization  facilities;  domestic  licensing: 

Alternating  current  power,  loss.  14514 
K.idiation  protection  standards: 

1.  Hv  level  waste  shipment  manifest  infonnation  and 
-.' port  rig.  14500 

NC-TiCES 

Aijency  iniormation  collection  activities  under  OMB  review. 

14591 
M?f  "^ngs: 

Reactor  Sdfegud.-ds  Advisory  Committee.  14591.  14592 
Meetings:  Sunshine  Act.  14625 
Regulatory  guides;  issuance,  availability,  and  withdrawal. 

14593 
Applications,  hearings,  determinations,  etc.. 
Fitchbure  C,n<=.  *  F.iprtrir  Licht  Co .  14.i93 

Physician  Payment  Rev»ew  Comm<ss»or' 

NOTICES 

Postal  Service 

PROPOSED  SULES 

!:    ~>'s-;r    \frti.  Manual: 
Barcoded  rates  for  automation-compatible  flat-size 
mai'niorps  implementation.  1452S 

Public  Heaitfi  Service 

'^.  •■  Crr---~  \'H  Li :^.  iie  Control 

s-  -  Food  and  Drug  Administration 

NOTICES 

N'-t"t;ngs: 
i'-esident's  Council  on  Physical  Fitness  and  Sports.  14584 

Securities  and  Exchange  Cof^msss'on 

NOTICES 

Systems  of  records.  14594 
Self-regulatory  organizations:  proposed  rule  changes: 

Na*    "-    Association  of  Securities  Dealers.  Inc..  14S96, 
14aa7 

National  Securities  Clearing  Corp..  14607 

Od'    "s  Cle«-r.g  Corp^  14608 
S>  '  -t;^       -.      xi   -  zations:  unlisted  trading  privileges: 

H    -    ■'■  -■     k.  F^xchange.  Inc..  14595 

N'..awc  -•  Stock  Exchange.  Inc.,  14595 

Pacific  S'ocK  Exchange.  Inc..  14609 

Philadelphia  Stock  Exchange,  Inc.,  14609 
Apnlications,  hearings,  determinations,  etc.: 

Ml.  Venture  Partners  II.  LP.,  et  al..  14810 

Small  Business  AdmimstralK)r 

PROPOSED  RULES 
S^.d..  ouwn^ss  s.'.-,e  ^idnjards: 
Nonmanufacturer  rule:  waivers — 

Automated  plasma  spray  and  computer  tomography 
systems  with  digital  radic^raphy.  14518 

NOTICES 

!'     -'  s    'ates:  quarterly  determinations.  14813 

M 'C';n«s   Tpgnral  advisory  councils: 

Mh    ■'P      ':-i614 

'»'     ".'gan,  ]4o:  4 


South  Carolina.  14614 
Texas.  14614 

Socia!  Security  Administration 
NOTlCtS 

Social  security  benefits: 
Cost  of  living  increase.  SSI  monthly  benefit  amounts 
increase,  average  of  total  wages,  contribution  and 
benefit  base,  etc.:  ro-'(  <  nor    i4r)H' 

State  Department 

NOTICES 

Meetings: 
International  Radio  Consultative  (,onm'  i  n^-i-   I  u-.  4 

Textiie  Agreements  Impiementation  Committee 
See  Committee  for  the  Implementat m  of  IVxhif 
Agreements 

Transportation  Department 

See  Lu'.i^t  (.,':ri-M 

See  Federal  Aviation  Administration 

See  Federal  Railroad  '\dmin!Str;itior 

See  Maritime  Adir  ni  !'  •'    n 

See  National  Highway  Traffic  Safetv  Administration 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipti..  14614 
Certificates  of  public  convenirnce  and  necessi'v  and 
foreign  air  carrier  pprrr^ I 's,  wp'^kiv  appiicd'Mrs   148 

T-easury  Department 
bee  Customs  Service 

Veterans  Af'airs  Department 
RULES 

Vocational  rehabilitation  and  education: 
Veterans  education — 
Officers  and  former  officers;  expa.-.ded  bt  nefit 
payment.  14488 


Separate  Parts  !n  This  Issue 


II 


Department  of  Justice;  Equal  Fn-ploymen'  ODDor'anity 
Commission.  14630 


Reaaer  Aids 

Additional  information,  includmg  a  list  of  pdhitt 
laws,  telephone  numbers,  and  fir.dirig  aids,  appt-a^s 
in  the  Reader  Aids  sectio"  ->'  'ne  pnd  of  this  issu*' 
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This  section  of  the  FEDERAL   REGISTER 
contains  regulatory  (Jocuments  having 
general  appltcabtlrty  and  tegat  effect,   rriost 
of  which  are   Keyed  to  and  codified  m 
the  Code  o(  FederaJ  Beguiatwne.   whch   « 
published  under  50  tittes  pursuarti  to  44 
use.    1510. 

The  Code  of  Federal   ReguiatKXis  is  sold 
by  ttie  Superinteridenl   of  Documents 
Pnces   of   new   tiooks   are   Hsted   in   the 
first    FEDERAL   REGISTER    issue   of   each 
week 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  318  and  354 
[Docket  No.  91-142) 
PIN  0S79-AA43 

User  Fees— Hawaii  and  Puerto  Rico 

AQEMCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA 

ACnOK:  Final  rules;  correction  and 
withdrawal, 

summary:  We  are  withdrawing  the  Tinal 
rule  published  on  April  23.  1991   which 
established  user  fees  for  agricultural 
quarantine  and  inspection  servi.'-^s  we 
provide  in  connection  with  the 
departure  of  passengers  from  Puerto 
Rico  and  Hawaii  on  certain  domestic 
airline  flights.  The  ongina!  effective  date 
of  August  1,  1991,  was  first  postponed 
until  October  1.  1991,  and  then 
postponed  indefinitely.  We  need  to 
withdraw  this  rule  because  federal 
legislation  which  has  become  effective 
since  its  publication  prohibits  us  from 
collecting  these  fees. 

We  are  also  correcting  a  final  rule 
published  January  9,  1992,  concerning 
user  fees  for  certification,  inspection, 
and  testing  services  we  provide 
EFFECrn/E  DATE:  This  Withdrawal  and 
correction  are  effective  April  21.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A,  Havens.  Chief  Operations 
Officer.  Port  Operations,  PPQ,  APHIS, 
USDA.  Federal  Building,  room  635.  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301^36-8295. 
SUPPLEMENTARY  INFORMATION: 

Backgroand 

On  April  23,  1991  (56  FR  18496-18502, 
Docket  Number  91-054).  we  published  a 
final  rule  under  authonty  of  31  U  S.C. 


9701  establishing  user  fees  for 
agricultural  quarantine  and  inspn  tion 
(AQI)  services  provided  in  connection 
with  the  departure  of  passengers  from 
Puerto  Rico  and  Hawaii  on  certHin 
domestic  airline  flights.  The  niip  v,-as 
scheduled  to  become  effective  Augusi  l 
1991  However,  because  affectei  partips 
required  additional  time  1o  address  fee 
implementation  concerns,  we  postponed 
the  effective  date  until  October  1.  1991 
(Docket  Number  91-113,  published 
August  1.  1991,  56  FR  36724),  Then, 
because  these  concerns  had  not  yet 
been  resolved,  we  postponed  tht- 
effective  date  of  our  final  rule 
indefinitely  (Docket  Number  91   i:i8, 
published  September  30,  1991,  .>6  YH 
49389) 

On  October  28.  1991,  *hp  19ML 
Agriculture.  Rural  Developmer.t.  Food 
and  Drug  Administration,  and  Rciateii 
Agencies  Appropriations  Act  (I^dl)   >. 
102-142:  Title  1,  U  S.C  ]  (Act)  became 
effective.  It  provides,  m  the  section 
which  relates  to  the  Animal  am*  Plan* 
Health  Inspection  Service.    ■    '    '  |;ir.<it 
none  of  these  (appropriated!  funis  sh.il 
be  used  to  develop,  establish,  or  operate 
any  user  fee  program  for  agricultural 
quarantine  and  inspection  to  prevent  the 
movement  of  exotic  pests  and  diseases 
from  Hawaii  and  Puerto  Rices  as 

authonzed  by  31  L'.SC,  9701 

This  language  prohibits  us  from 
collecting  user  fees  for  .AQI  ser\  ices  we 
provide  in  connection  with  the 
departure  of  passengers  from  Puerto 
Rico  and  Hawaii  on  certain  domestic 
airline  flights.  Therefore,  we  dre 
withdrawing  these  fees,  whuii  were 
designated  7  CFR  354.4ja)  and  |b).  from 
our  regulations.  We  do  not  believe  an> 
fees  were  collected  from  the  puDlir 
under  these  regulations,  if.  however  any 
airline  did  collect  fees,  that  money 
should  be  returned  to  the  public. 

In  addition,  in  a  companion  document 
"User  Fees — Hawaii  and  Puerto  Rico; 
Parhal  Withdrawal  of  Proposed  Rule" 
(Docket  Number  91-140),  published 
elsewhere  m  this  issue  of  the  Federal 
Register,  we  are  withdrawing  user  fees 
we  proposed  for  AQi  services  v^  e 
provide  m  connection  with  eircrdfi  am: 
vessels  departing  Puerto  Rico  anil 
Hawaii  for  other  parts  of  the  United 
States  These  fees,  designated  "  CFR 
354  4(r)  and  (d)  in  the  proposed  rule   Hre 
also  prohibited  by  the  Act 

Further,  on  Januarv-  9,  1992  {b~  FH  "5S- 
773,  Docitel  Number'91-135].  we 


published  d  final  rule  establishing  user 
fees  for  certain  certification,  inspection. 

and  testmj;  spn,?ros  wp  provide.  We  are 
remoxmji  an  ^'i-.ci'Tf"  t  prs'a^raph 
designation  in  5  HS4  4  of  that  final  rule. 

Executive  Ordw  127^ 

'Vh'f  ^''.r-.H'  ni!«'  has  t>*>i,'ri  reviewcG 
..■■■UT  Fxfriivv'c  (Vcic-  ':"^8.  Civil 
j  .v<:r ,,  ppC.,^T-  'T'Kis  fir, a:  mle:  (1)  Does 
,,•;,,•  jir,.,.fT..,.,t  f^^^y  S'a'f  CI'  'ocal  laws  or 
regulations'  and  (2;  doch  not  require 
administra'A c  ;  ri-:  ••»  ,i;;,k's  before 
parties  may  file  sui'  m  t ourt  challenging 
its  provisions    i'ric  wic'idrav*  ,■■'    '' 'he 
final  rule  amendmii  ~  I  .FK  onr'f  Jltj  and 
354,  piitMished  at  bt)  i-K  1M^->  18502  on 
April  23,  1991,  has  no  n-trna'  '  ve  effect. 
The  correction  of  the  ftn.i:  nut- 
published  JanudT)  a  iw.:    ni  ii.ik'f  770. 
has  retroactive  eifcLt  j.;c  w^b,  Liicctive 
February  9, 1992. 

W-'hiirnwai  •■'  F-ra!  R  ,;•   'Cl  ^I'-i 


!  '}  k  parts  Mb  n 

w  ■  !'",;lra  IN  :", 


>4    p 


ijit  amending  7 

ii^ned  at  56 
::■   iS-191.  is 


Corr«K:tion  nf  Final  Rule  91  - 1315 

.•\rc()ric::>C;\.  'din  f^rai.  ",.,•■  \''\,:  ■i.sheci 
iarcirt'v  H   iy«2.onpagc  "~i,i   J  'iM  4, 
user  fees  for  certairi  dc::,ifs!,i  sc;'\  c'f s 
is  corrected  b>  ,'-(c1(^,j.c,.i',ck  ;,  ■s;.i^:,i,..') 
(c)  as  para^aph  (aj. 

Aulhont\  for  P/i.-l  TiR  -  r  9.  C  iv^.h. 
ISOdd.  150('>-  c'xi.m:.  If-;   :t.^  if-irt   ;tr     CFR 
2.17,  2.51,  and  3ri.2<c). 

Authority  for  Part  354:  7  USjC  2ZB(k  23 
U.S.C.  138  and  136a;  49  U.S.C  1741;  7  CFR 
2.17,  2.51.  and  3rj.2(c). 

Done  in  Washingtoa  DC  this  15th  day  of 

Apr!  :mz 

Roborl  .Vlelland, 

Adminiatralor,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  92-9084  Filed  4-20-92;  &45  am] 

BILUMG  COOC   i4»a-»4„,-M 


DEPARTMEWT  OF  TRANSPORTATION 

Federat  Aviation  Admimstraticxi 

14  CFR  Part  71 

;  Airspace  t>ocke1  No  9 1  ■- AGL-  '  ,2 

Alteration  o1  Transition  Area,  Austin, 

AOEMCr:  Federal  Aviation 

Administration  (FAA).  DOT. 
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action:  Final  rule. 


summary:  The  nature  of  this  action  is  to 
T'.odi:>  tne  Austin,  MN,  transition  area 
to  accommodate  two  (2)  new  Standard 
Instrument  Approach  Procedures 
(SIAPs}— VOR  Runway  18  and  VOR 
Runway  36  to  Austin  Municipal  Airport. 
The  action  also  updates  the  entire 
transition  area  and  deletes  certain 
portions  and  extensions  that  are  no 
longer  required.  The  intended  effect  of 
this  action  is  to  ensure  segregation  of 
the  aircraft  using  approach  procedures 
in  instrument  conditions  from  other 
aircraft  operating  under  visual  weather 
conditions  in  controlled  airspace. 
EFFECTIVE  DATE:  0901  u.t.c.  June  25, 
V¥)Z 
FOR  FURTHER  INFORMATION  CONTACT: 

E3.i.-i^  F  Powers,  Air  Traffic  Division. 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 

60018,  tplpphone  f3121  604-7568. 
SUPPLEMENTARY  INFORMATION: 

Histop,  I 

On  Thursday,  November  14, 1991,  the 
Federal  Aviation  Administration  [FAA) 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  the  transition  area 
near  Austin,  MN  (56  FR  57866). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  The  airspace 
designation  for  the  transition  area,  as 
amended,  will  be  published  in  Section 
'1  181  of  Handbook  7400.7  effective 
November  1, 1991,  which  is  incorporated 
by  reference  in  14  CFR  71.1. 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  transition  area  near  Austin,  MN.  The 
transition  area  is  being  altered  to 
accommodate  two  (2)  new  SIAPs — a 
VOR  Runway  18  and  a  VOR  Runway  36 
to  Austin  Municipal  Airport.  This  action 
disc  updates  the  entire  transition  area 
and  deletes  certain  portions  and 
extensions  that  are  no  longer  required. 

The  development  of  the  procedures 
requires  that  the  FAA  alter  the 
designated  airspace  to  ensure  that  the 
procedures  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  these  procedures 
may  be  established  below  the  floor  of 
the  70G-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 


enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act, 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  transition  areas, 
Incorporation  by  reference. 

AdopHoD  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
ampnds  14  CFR  nart  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a],  1354(a), 
1510;  E.  0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Cotnp.,  p.  389;  49  U.S.C,  106(g);  14  CFR 
11.69. 

$71.1    [AiTMnded] 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7, 
Compilation  of  Regulations,  published 
April  30, 1991,  and  effective  November 
1, 1991,  is  amended  as  follows: 

Section  71.181     Transition  Areas 


Austin,  MN 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.5  mile 
radius  of  the  Austin  Municipal  Airport,  (lat. 
43'40W  N..  long.  92*56'00'  W),  Austin,  MN. 
and  within  4  miles  each  side  of  the  Austin 
VOR/DME  188'  radial  extending  from  the  7  5 
mile  radius  to  8  miles  south  of  the  VOR/DME 
***** 

Issued  in  Des  Plaines,  Illinois  on  April  7, 
1992. 

lohn  P.  Cuprisin, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  92-9190  Filed  4-20-92;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  91-AGL-13] 

Alteration  of  Transition  Area;  Warroad, 
MN 

agency;  Federal  Aviat'on 
Administration  (FAA).  DOT, 

ACTION:  Final  rule 

SUMMARY:  The  nature  of  this  action  is  to 
alter  the  Warroad,  MN.  transition  area 
to  accommodate  two  Standard 
Inst.^umpnl  Approach  Procedures 
iSlAPs);  An  NOB  Runway  31  and  a.T 
RN.^V  Runway  31  to  Warroad 
International-Swede  Carlson  Field,  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from,  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 

EFFECTIVE  DATE:  0901  u.t.c,  June  25, 

1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  F".  Powers.  Air  Traffic  Division. 
System  Management  Branch.  .^GL-SSO. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines.  Illinois 
60018.  telephone  (312)  694-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Friday.  November  29, 1991,  the 

Federal  Aviation  Administration  (FAA) 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  alter  the  transition  area  near 
Warroad,  MN  (56  FR  60947). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA, 
.\o  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  The  airspace 
designation  for  the  transition  area,  as 
amended,  will  be  published  in  §  71.181 
of  Handbook  7400.7  effective  November 
1.  1991.  which  is  incorporated  by 
reference  in  14  CFR  71.1. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  the 
transition  area  near  Warroad,  MN.  The 
transition  area  is  being  altered  to 
accommodate  two  SIAPs:  An  NDB 
Runway  31  and  an  RN.'W  Runway  31  to 
Warroad  International-Swede  Carlson 
Field,  Warroad.  MN. 

The  development  of  the  procedures 
requires  that  the  FAA  alter  the 
designated  airspace  to  ensure  that  the 
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procedures  will  be  contained  within 
controlled  airspace.  The  minimuni 
descent  altitude  for  the  procedures  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regualtions  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operarionaliy 
current.  It,  therefore — (1)  is  not  a  "major 
rule  '  under  Executive  Order  12291;  [2]  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  [44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  Tl 

Aviation  safety,  transition  areas. 
Incorporation  by  reference. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1  The  authority  citation  for  14  CFR 

part  71  continues  to  read  as  fo.iows: 

Authority:  49  U.SC  app  I348(a:  13M(b|, 
1510;  E.  O  10854.  24  FR  9565,  3  CFK,  1959- 
1963  Comp..  p.  389:  49  U  S.C.  106(gj;  14  CFR 

11.69- 

§71.1     (AMENDED! 

2.  The  incorporation  by  referent,:*^  m  14 
CFR  71.1  of  the  Federal  Aviatim 
Administration  Order  ''400.7 
Compilation  of  Regulations,  published 
April  30,  1991.  and  effective  November 
1,  1991,  as  amended  as  follows 

Section  71J87     Transition  Areas 


Warroad.  MN 

That  airspace  extending  upward  from  '00 
fee!  above  the  surface  within  d  ~  5  mile 
radius  of  the  Warroad  Intemationril-Swedp 
Carlson  Field.  MN.  (latitude  46\%  12'  N.. 
longitude  95°20  33"  W  |  excluding  that 
portion  north  of  latitude  49"00'00'  N 
(Canadian-U.S.  Boundary)  and  within  3  miles 
each  Bide  of  the  127*  beanng  from  Warroad 
International  Swede  Carlson  Field,  extending 


from  the  7 A  mile  radSui  to  B.5  mile*  southeast 

of  the  airport. 

•••ft 

Issued  m  Des  Plaines.  Illinois  on  Apni  " 
1992- 

)ohD  P  Cupriain. 

Manager.  Air  Traffic  Divisior. 

[FR  Doc  92-9189  Filed  4-2CMJ2.  8  45  am) 
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14  CFR  Part  97 


[Docket  No.  26S36;  Amdt  No.  1487] 

Standard  Instrument  Approact) 
Procedurvs;  Ui»c«ilan«ous 
Amendments 

agency:  Federal  .Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARv:  This  amendment  establishes 
amends,  suspends,  or  revokef-  Standar:: 
Instrument  .Approach  Procedures 
(SiAPs)  for  operations  at  certain 
airports  These  regulator)  actions  ar* 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  tHrause  of 
changes  occumng  in  the  National 
Airspace  System,  such  ris  the 
commissioning  of  new  naviga;ionHi 
facilities,  addition  of  new  obstacleB  or 
changes  in  air  traffic  requirements 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  nhvigabie 
airspace  and  to  promote  safe  flight 
operations  under  instrument  fught  rales 
at  the  affected  airports 
DATtS:  Elective:  .An  effective  aate  for 
each  SlAP  is  specified  in  the 
amendatory  provisions 

Incorporation  by  reference-  approved 
b>  the  Director  of  the  Federal  Rt-gistpr 
on  December  31.  1980.  and  reapproved 
as  of  January  1.  1982. 

AOORCS8ES:  Availability  of  matter* 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examjnatiort— 

1  FAA  Rules  Docket,  FAA 
Headquarters  Building.  800 
Independence  Avenue  SW 
Washington,  DC  20591: 

2  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located,  or 

3  The  Flight  Inspernon  Field  Office 
which  originated  the  SiAP. 

For  Purchase — 

Individual  SI.AP  copies  may  be 
obtained  from 

1   F.AA  Public:  Inquirv  Cente.'  iAP,\- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue  SW,. 
Washington.  DC  20591.  or 


2  The  FAA  Regional  Office  of  (he 
region  in  which  the  affected  airport  is 
located 

By  Subscription — 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 

Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402 

FOfl  FU»rrMEB  INFORMATION  COMTACr 

PhuI  I   Best.  V'A^i-:  P-,:.cei,li.M  >■  S'andards 
Brunch  ,AFV4^i;    ifa\:.,i.a.  I'^jgrams 
Division  Flixn;  'vhn.ie.rds  Service. 
Federal  .Avidii,.,;;:  .•vjiT.inistration.  800 

Independence  .A, \enue  SW 
WHf«hin)j!ciri,  I'X,  2x&y:    :e,eph'  c.   "  ■')2] 
26"  412"- 

SUP*»l-£»»ei*TARV  IHFOBSiAnOft.   This 
arr.eridmen!  t('  pun  97  of  the  Federal 
A'-  ;aticr  ReK[.,.rtt::-ns  fl4  CFR  part  97) 
>'SCHt/li6he8,  an>ena«'  ,'«ii spends,  or 
'ei-oKef.  Standart!  Instnrnerit  Approach 
Proi  eiiiirej-  .  SiAPs  •   'i>,,t-  umipu-te 
ceKUibtop.  (iehcripi:  ic    )•  f-,.;,,r-,  '-i.APis 
cci.tameri  in  wff,;ciri;  h  \A  u  .r'-i 
aocuments  whu.h  .ire  lui:  ci'-;>orated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a>.  i  d-H  part  51,  and  {  97.20 
of  the  Federal  Aviation  Regulations 
fFARl.  The  apphcable  FAA  Forms  are 
identified  as  FAA  Forms  8280-3.  8260-4. 
and  8280-6.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  mat^p 'he  '  verbatim 
publication  in  the  Federal  Renter 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnece.ssarv  The 
provisions  of  this  ij.T.endnu'n'  mute  the 
affected  CFK    uiu  hAkj  sections,  with 
the  type''  auA  effective  dates  of  the 
SIAPs.  T'  :•-  .iriit  ndment  also  identifies 
the  airpor'.   's  .ocation.  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 

as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 

Notice  to  Airmen  '\(  'T  \M)  as  an 
emergenny  ac  tion  of  immediate  flight 
safety  reiaiinjj  directly  to  published 
aeronaut, ch;  :  harts  The  circumstances 
which  crcHit  r,  ine  need  for  some  SIAP 
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amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  of 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabhshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  of)€rationally 
current.  It.  therefore — (1)  is  not  a  '"major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

.'\.r  traffic  control.  Airports, 
Incorporation  by  reference.  Navigation 
(Air),  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington,  DC  on  April  10, 1992. 
Thomas  C  Accardi. 

Director.  Flight  Standard';  Service. 

.Adoption  of  the  .Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
.Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  u.t.c  on  the  dates 
specified,  as  follows' 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  app.  1348, 1354(a),  1421 
and  1510:  49  U.S.C.  106(g):  and  14  CFR 
11. 49(b)(2). 


§§97.23  97  25  9^  2'^  ^'^  ?9  97  3V  97  33  and 
97  J5    I  AmenOed , 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  S  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  S  97.25  LOC,  LOC/DME, 
IDA.  LDA/DME.  SDF,  SDF/DME; 
S  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  \  97.35 
COPTER  SIAPs.  identified  as  follows: 

•  *  '  Effective  June  25. 1992 

Phoenix,  AZ— Phoenix  Slcy  Harbor  Intl. 

VOR/DME  RWY  28U  Orig. 
Flippin.  AR— Marion  County  Regional.  VOR- 

A.  Amdt.  13 
Flippin.  AR— Marion  County  Regional,  VOR/ 

DME  RNAV  RWY  22,  Orig. 
Burbank.  CA — Burbank-GIendale-Pasadena. 

VOR  RWY  8.  Amdt.  9 
Van  Nuys,  CA— Van  Nuys,  VOR-A.  Amdt  3 
Lewiston,  ED — Lewiston-Nez  Perce  County. 

NDB-A.  Orig.,  Cancelled 
Atchison,  KS— Amelia  Earhart  VOR/DME- 

A.  Amdt.  2 
Atchison.  KS— Amelia  Earhart  VOR/DME 

RNAV  16.  Amdt.  2 
Emporia,  KS— Emporia  Muni.  VOR-A.  Amdt 

12 
Emporia.  KS— Emporia  Muni.  VOR/DME 

RNAV  RWY  19,  Amdt.  7 
Louisville,  KY— Bowman  Field.  VOR  RWY  1. 

Amdt.  3.  Cancelled 
Louisville.  KY— Bowman  Field.  VOR  RWY 

19.  Amdt.  4,  Cancelled 
Louisville.  KY— Bowman  Field,  VOR  RWY 

24,  Amdt.  5 
Louisville,  KY— Bowman  Field.  NDB  RWY  32, 

Amdt.  14 
Shieveport.  LA — Shreveport  Regional.  NDB 

RWY  14.  Amdt.  19 
Shreveport,  LA — Shreveport  Regional,  ILS 

RWY  14,  Amdt.  20 
Baudette,  MN— Baudette  Intl,  VOR/DME 

RWY  12.  Amdt.  3 
Baudette.  MN— Baudette  IntL  VOR  RWY  30, 

Amdt.  8 
Rochester.  MN— Rochester  Muni  VOR  RWY 

2.  Amdt.  15 
Rochester,  MN— Rochester  Muni.  VOR/DMF 

RWY  20.  Amdt.  13 
Rochester.  MN— Rochester  Muni,  NDB  RWY 

31,  Amdt.  20 
Rochester.  MN— Rochester  Muni.  ILS  RWY 

13,  Amdt.  5 
Rochester,  MN— Rochester  Muni.  ILS  RWY 

31,  Amdt.  20 
Rochester,  MN— Rochester  Muni.  RADAR-1. 

Amdt.  7 
Pulaski,  TN— Abemathy  Field.  VOR/DME 

RWY  33,  Orig. 
El  Paso,  TX— El  Paso  InU,  VOR  RWY  28U 

Amdt.  29 
El  Paso.  TX— El  Paso  IntL  LOC/DME  RWY  4. 

Amdt  2 
El  Paso.  TX— El  Paso  InU.  NDB  RWY  22. 

Amdt.  28 
El  Paso,  TX— El  Paso  Intl.  ILS  RWY  22.  Amdt. 

31 
El  Paso.  TX— El  Paso  Intl.  RADAR-1,  Amdt. 

13 


Gilmer,  TX— Gilmer-Upshur  County.  VOR/ 

DME-A.  Amdt.  1 
Mexia,  TX— Mexia-Limestop.p  Cn  NDB-,A 

.Amdt  2 
Temple,  TX— Draughon-Miller  Mum.  VOR 

RWY  15,  Amdt,  16 
Temple.  TX— Draushon Miller  Muni.  VOR 

RWY  33.  Amdt.  2 
Temple  TX— DrauKhon-Miller  Muni.  LOC/ 

DME  BC  RWY  33,  Amd'  3 
Temple,  TX— Draughon-Miller  Mur.i.  U.S 

PVVY15.  Amdt.  10 

•  '   •  Effective  May  28.  1992 

Pflducah.  KY— Barkley  Regional.  VOR  RWY 

4,  Amdt,  16 
Missoula.  MT— Mi980u!a  International,  NDB- 

D.  Amdt.  2,  Cancelled 
Trenton.  N)— Mercer  County.  VOR-A.  Amdt. 

11 
Trenton,  N)- Mercer  County.  VOR  RWY  24. 

Amdt,  4 
T-i;nton.  .\]— Mercer  Coun'y,  NUFi  KWY  ft, 

.Amdt.  6 
Trenton.  NJ- Mercer  Cour.;>   ILS  RWY  6. 

Amdt.  8 
Tnenton,  Nj— Mercfir  County,  VOR/DME 

RNAV  RWY  16.  Amdt.  4 
Trenton.  N)- Mercer  County.  VOR/DME 

RNAV  RW>'  34.  Amdt.  5 
Sidney.  .NY— Sidney  Muni.  VOR  RVNT  25, 

A.mdt  2 
Por'smouth.  OH — Greater  Por'smou'r. 

Regional.  VOR/DMR-A.  Amdt,  5 
Portsmouth.  OH — Greater  Portsmouth 

Regional.  N'DB  RWY  36.  Amdt  3 
Portsmouth.  OH — Greater  Portsmouth 

Regional,  VOR.'DME  RNAV  RV\'Y  18, 

.A.mdt  5 
Honesdale.  PA— Cherr>'  Ridge,  VOR-A. 

Amdt.  4 
Philadelphia,  PA— Wings  Field.  NDB  RWY  6, 

Amdt  8 
Charieston,  SC— Charieston  Executive.  VOR- 

A.  Ong 
Arlington.  WA— Arlington  Nium  LOC  RWY 

34.  Amdt.  4 
Lewisburg.  VVV— Greenbrier  Valley,  VOR-A 

Amdt.  7 

•  •   •  Effective  April  30.  1992 

Des  .Moines.  lA— Des  Moines  Intl.  NDB  RWY 

31R.  Amdt.  17 
Des  Moines.  LA — Des  Moines  InlL  ILS  RWY 

13L  Amdt.  5 
Des  Moines.  lA— Des  Moines  Intl,  ILS  RWT 

3:R.  A.mdt,  18 
Des  .Moines.  L\— Des  Moines  Intl,  R.\D.AR-1, 

Amdt.  16 
Des  Moines,  L^- Des  Moines  Muni.  RNAV 

RWT  12L  Amdt.  3.  Cancelled 

•  •   •  Effective  Apnl  1.  1992 

Tulsa.  OK— Tulsa  Intl,  ILS  RWY  ;al.  .'\mdt. 
12 

•  •   •  Effective  February  W.  1991 

Fort  Lauderdale.  FL — Fort  Lauderdale/ 
Holl.vwood  Intl.  VOR  RWY  2rR.  Amdt  10 

[FR  Doc.  92-9187  Filed  4-20-92:  845  am] 
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14CFRPart97 

[Docket  No.  26839;  Amdt.  Ho.  14M1 

Standard  instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

agency:  Federal  .Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 

amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  m 
the  .National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  Effective:  Ac  effective  date  for 

each  SlAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference  approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980.  and  reapproved 
as  of  |anuar>'  1.  1982. 

ADDRESSES:  Availability  of  matter 
incorporhted  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SVV 
Washington.  DC  20591, 

2.  The  F.'\A  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from 

1.  FAA  Public  Inquiry-  Center  (AP.A- 
200),  FAA  Headquarters  Building,  BOO 
Independence  Avenue.  SVV  , 
Washington.  DC  20591:  or 

2.  The  FAA  Regional  Office  of  the 
region  m  which  the  affected  airport  is 
located 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
ever\'  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  I  Best.  Flight  Procedures  Standards 
Branch  iAFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 


Federal  Aviation  Administration.  800 
Independence  Avenue,  SW,, 
Washington,  DC  20591;  telephone  (202) 

267-«2~", 

SUPPLEMENTARY  INFORMATION:  This 

amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CVR  part  97) 
establishes,  amends,  suspends   or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data  Center 
fFDCI,/Permanent  (Pj  Notices  to  Airmen 
(NOT.AM)  which  are  incorporated  by 
reference  in  the  amendment  under  5 
use.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(F.'\Ri  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by  pubhshers 
of  aeronautical  materials.  Thus,  the 
advantages  of  incorporation  by 
reference  are  realized  and  publication  of 
the  complete  description  of  each  SIAP 
contained  in  FAA  fonn  documents  is 
unnecessary  The  Provisions  of  this 
am.endment  state  the  affected  CFR  (and 
FAR)  sections,  with  the  types  and 
effective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97}  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT.'\M  for  each 
SIAP,  The  SIAP  informiation  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOT.AMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NGTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTA.Ms.  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  is  effective 


upon  publication  of  each  separate  SIAP 
as  contained  In  the  transmittal.  All  SIAP 
amendments  in  this  rule  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  Right 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making  them 
effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  1  AA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  uf  SubiPct.-.  .n  14  t.TK  P.i:'  '-i" 

Air  traffic  control.  Airports. 
Incorporation  by  reference,  Navigation 
(Air).  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington,  DC  on  April  10, 1992. 
Thomaa  C  Accardi, 
Director.  Flight  Standards  Ser\-ice. 

\d()ption  uf  the  ,\mendnifiil 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  u.t.c.  on  the  dates 
specified,  as  follows: 


i;4fi0 
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PART  »7-STAM)AR0  (NSTRUMENT 
APPROACH  PROCeOURES 

1    Tne  duta(>nt>  cHdiidi.  for  part  97 
con'  nups  to  rend  a«  follovv's: 


an-  1510;  Wl'.S-C  \m:  C 
11  4''^. a  14 


K.-i8.  1354(a).  1421 


9?  23.  97.2S,  97  2"r,  97  29  97.31.  97  33  and 

•  J6     i,  A-^^«<iC»4i 


cr 


HTTwnd«d  to  read  as 


2.  Par 
fellows: 

By  BT-w^d'nr  *  '-r.Zi  VOR.  VOR/ 
DME.  \  OF       i     f  AN.  and  VORH^ME 
or  TACAN:  «  97.25  LOG.  LOCmME. 


LIIA,  LDA/DME,  SDF,  SDF/DME. 
§  a-  2-  NDB.  NDB/DME;  5  97  29  ILS, 
ILS  DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV:  S  97 Jl  RADAR  SI.\P». 
5  Q'  33  RNAV  SIAPs;  and  S  97.35 
COS'TTR  SIAPs   identififd  as  follows: 


NFOC  JRAHSt^. :  TAL  Letter 


E«eciive 


AK 
M( 
AK 
MO 

■K)'32. {OA 

jo/aa. .j  GA 


3/2/98 

3/2/92 


3'2/92„.. 
3/2/92— 

J/2/92.... 
3/24/92.. 

3'30'92.. 


4 '6/92 

J  %"^2 

4'd<92 

4/6/92 -.■ 

4/6/92...- 

4/6/92... 


4/6/92... 
4/6/92.... 

4/6'92..- 


•^N 


NC 
NC 
NC 


C% 


Y«kutat. 


vatuw — 

SpringfeKt.. 


Amsncus 

jasup —I  J«»4)-W«y»w  County 

Tdton.- 

Souihport.... 

Wadesbonj 


Yl 

VakMtat- 

YricHtai.. 
YAKtat. 


RX:  2/1172 
FOC  2/1173 

roc  2/1174 
roc  2/1 ITS 

roci/iiTT 

roc  2/1707 
roc  2/1799 
f=DC  2/1800 
R)C  2/1797 
roc  2/1798 
FDC  2/1793 

J  StaMboro  Muni.. TOC  2/1803 

.  Ptart8«on  Wiptfk - \  TOC  2/1808 

RX;2M806 


Buah  Fiekl 


Busti  Fiefd 

-  Southcf  I  iolo.. 

-  SoutharRaM. 


FDC  No 


Brj~>*':. :»     •■    ^■'>-.- 

Antoo  l^ounty 

Anson  County - 

PicJwns  County 

S«<'»ief  **j™ — 

Horwy  Trtt  Myers  — 
TpCowr% 


AitMboroMuni 

Astaboro  Munt 

Mk-k-)<>>  j  <;">»«,  FieW.. 

fiv  .  .  M.".flli  iviaofi  — 

«,,  , ,  M  .».^^J■^«son  ..- 


F£X;2  ■'804 
FDC2/iaOi 
roc  2/1811 
FOC  2/1805 
FOC  2/1802 
FOC  2/1834 
FDC  2/1827 

Cloqoet  Carlton  County FDC  2/1866 

Ooqual  Carttor  Coonty J  roC  2/1867 

CtoqMt  Cwlton  County 4  FOC  2/1868 

I  FOC  2/1872 

FDC  2/1861 

. .  FDC  2/1862 

__...  roc  2/1860 

!  FOC  2 '1865 

i  FOC  2 '  1 863 

^  FOC  2 '1864 

D«i.s.:  ..«.as :  ^OC  2'i880 

Ely  Muni - :  ^C  2/1953 

Ely  Mum - -■ '■  POC  2/1954 

Ely  Kdu^  ;  FDC  2/1955 

Ely  Muni;."!" 1  PDC  2/1956 

Fergus  Falls  Munt-Einaf  MicKel-  }  FDC  2/1948 

SOnFW. 
Ffffus  FMs  Mufu-Etnat  Mcfcei-  I  FOC  2/19SO 

atwFW  1 

Fergus  Fate  Munt-Emar  M«*e)-  j  FDC  2/1951 

sooFtd 
ljiuont)org-Mairtoc  .' FDC  2/1945 

J  SentorxU.ee  County  8nc*F«W     J  FOC  2/1943 
Sar*wK«e  County  en<*  Field     4  roc  2/ 1 944 


SIAP 


NDB  «WV  1 1  AMOT  1 
LOC/OMf.    BC    PW^     29    AMOT 

1 
VOB/OMe  RW^  2  ORiG 
VOR  RWV  1 1  AMC  1 1 
VO«  RWY  29  AMOT  3 
ILSflYTT  2.  AMDT  16. 
ILS  «Wy  1 7  AMOT  6... 
ILS  RWY  36  AMCT  26 
LCX:  «WY  22  AMD"'^  2 
NOe  RWV  22  AMCT  2 
NOe  «WV  10  ORtG 
I  LOCR%VY  32  AWOr  3  . 

ND8  RWY  23  AMD"''  1 
;  VOR  RWY  27  AMOT  9 
N06-A  AMDT  3 
NDBRWV  16  AMOT  1.., 
1  VOR/OME-A  AMD'  1 

NOe  RWY  5  AMDT  4A 
I  N08  RWY  22  AfcO'  2 
yOB  RWY  33  AMOT  i  \ 
;  NOB  RWY  36  AMDT  ; 
!  ND9  RWY  ^ ' AMCT  3 
ND8  RWY  35  AMOT  3 
j  ^OB'OME-A  AMOT  5 
VOR  RWV  31  AMCT  3 
I  VOP-A  AMOT  2 
'■  NOe  RWY  21  AMDT  2 
■  NDB  RWY  2'  AMDT  3 
NOe  RWV  14  AMOT  5 
I08  RW>  4  AMDT  6 
'  LCX  BC  RWY  22  AMDT  3... 
I  VOR  RWY  13  AMDT  5 
j  VOR  RWY  12  AMDT  5 

VOR/DME   RWT    12   AWDT   3.. 
,  VOR /DME   RWY    30   AMOT   3.. 
i  VOR  RWY  3C  AMOT  5 
i  VOR  RWV  1 7  AMOT  6 

i  VOR'OME   RWV    :M    AMD"    3. 

I  VOR  RWY  35  AMOT  e 


VOB-CME-A  OR'G. 
VOR^OME-A  GRIG.. 
NOe  RWY  3  GRIG... 


NFDC  Transm'.r.xi:  L^Mpr  attachment 
yakutat 

Yakutat 

A'.Hska 

\DP  KUy  i;  -WlDTl... 


hk: 


iV. 


VikutaC  AiC  NDBRWY  H 
l...Deie<e  no»e..  wrfieh  YAk 
Thus  becomtis  ND8  R'vV>  ". : 

Yakutat 

Yakutat 
Alaska 


ijvutat. 
\MDT 

thru  „123.6 
n.MDT  lA. 


LOC/DME  BC  RWY  29  AMDT  1^ 
Effective:  03/02/92 

FDC  2/1173/YAK/  R/P  Yakutat. 
Yakutat.  AlC  LOC/DME  BC  F  wv  29 
AMDT  l...Delete  note-  HU.:.  H \VY..  thru 
..  CTAF.  This  becomes  LOC/DNtF  Pf 
RWY  29  AMDT  1  A. 

Yakutat 

Yakutat 

Alas^ 

VOR^UNU,  'tiW  <  2  ORIG... 

Effec  tire:  03/02/92 

FDC  2/1174/YAK/  Fl/P  Yakutat. 
Yakutat.  AK.  VOR/DME  RWY  2 


ORIC  Delete  note...  RWY  2-20..  thru  - 
APCH  This  becomes  VOR/DNff.  RWY 
ORIG  A. 

Yakutat 

Yakutat 

Alaska 

VOR  RWV  11  AMDT  11... 

Effective:  03/02/92 

PT)C  2/n75(YAK/  Fl/P  YakutHt. 
Yakutat.  AK  VOR  RWY  11  AMDT 
11. ..Delete  note-  wheh  YAIC..  thru 
123.8  This  becomes  VOR  RWY  U 
AMDT  11  A. 
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Yakutat 
Yakutat 

VOR  RWY  29  AMDT  3... 
Effective:  03/02/92 

FDC  2/ll77/Yi4J</  n/P  Yakutat, 
Yakutat,  AK.  VOR  RWY  29  AMDT 
3. ..Changes...  S-29  and  VOR/DME  S- 
29...  VIS  CAT  A.B.C  1,  D  1  1/4,  Add  note 
INOP  table  does  not  apply  Delete  note  . 
wheh  YAK.,  thru  .123.6.  This  becomes 
VOR  RWY  29  AMDT  3A 

/esup 

Jesup-Wayne  County 

Georgia 

NDB  RWY  10  ORIG... 

Effective:  03/30/92 

FDC  2/1793/IES/  Fl/P  IeHup-W3>-ne 
County.  Jesup,  GA.  NDB  RWY  10 
orig.. .Delete  note...activate  MIRL  RWY 
10-28  and  VASI  RWY  10  and  28  CTAF 
MSA  from  fES  NDB  2300.  This  becomes 
NDB  RWY  10  ORIG  A. 

Americus 

Souther  Field 

Georgia 

LOC  RWY  22  AMDT  2... 

Effective:  03/30/92 

FDC  2/1797/ACI/  H/P  Souther  Field. 
Amencus.  GA.  LOC  RWY  22  AMDT 
2..  Delete  note. ..activate  MIRL  RWY  4- 
22  ODALS  RWY  22.  VASI  RWY  4  and  22 
CTAF.  This  becomes  LOC  RWY  22 
AMDT  2A 

Amencus 

Souther  Field 

Georgia 

NDB  RWY  22  AMDT  2... 

Effective:  03/30/92 

FDC  2/ 1798/ AC!/  FI/P  Souther  Field, 
Amencus,  GA.  NDB  RWY  22  AMDT 
2. Delete  note, ..activate  MIRL  RWY  4- 
22  ODAl^  RWY  22,  VASI  RWY  4  and  22 
CT.AF.  This  becomes  RWY22  .'\MDT  2A 

Augusta 

Bush  Field  ^ 

Georgia 

ILS  RWY  1- AMDT  6  ,. 

Effective:  03/30/92 

FDC  2/1799/AGS/  Fl/P  Bush  Field, 
Augusta  GA.  ILS  RWY  17  AMDT 
6.  .Delete  note. ..when  control  TWR 
CLSD  activate  MALSR  RWY  1"  and 
ALSF-1  RWY  35  CTAF.  This  becomes 
ILS  RWY  17  AMDT  6A 

Augusta 

Bush  Field 

Georgia 

ILS  RWY  35  .\MDT  25... 

Effective:  03/30/92 

FDC  2/1800/AGS/  Fl/P  Bush  Field, 
Augusta,  GA,  ILS  RWY  35  AMDT 
25. ..Delete  note. ..when  control  TWR 


CLSD  activate  MALSR  RV;^  17  and 
ALSF-1  RWY  35  CTAF.  This  becomes 
ILS  RWY  35  AMDT  25 A 

Stotesboro 

Statesboro  Muni 

Georgia 

LOC  RV;^  32  AMDT  3... 

Effective:  03/30/92 

FDC  2/1803/TBR/  Fl/P  Statesborc 
Mum,  Statesboro,  GA  LOC  RWY  32 
AMDT  3. ..Delete  note  ,  activate  MIRL 
and  VASI  RWY  14-32  CI  AF  This 
becomes  LOC  RWY  32  AMDT  3A 

Tifton 

Henry  Tift  Myers 

Georgia 

VOR  RWY  2"  AMDT  9..> 

Effective:  03/30/92 

FDC  2/1806/TMA  R/P  Henry  Tift 
Myers,  Tifton.  GA,  VOR  RWY  2~  AMD! 
9-  -Delete  note. .activate  ODALS  RWY 
33  MIRL  RWY  15-33  and  VASI  RW^j  1^-^ 
33  CTAF,  This  becomes  VOR  RWY  2" 
AMDT9A 

Sy'vania 

Plantation  Airpark 

Georgia 

NDB  RWY  23  AMDT  1,.. 

Effective,  3/30/92 

FDC  2/1808/}YL/  F1,P  Plantation 
Airpark.  Sylvania,  GA.  NDB  RWY  23 
A.MDT  1... Delete  note,,  activate  MIRI 
RWY  5-23  CTAF,  This  becomes  NDB 
RWY  23  AMDT  lA. 

Tifton 

Henry  Tift  Myers 

Georgia 

VOR  RWY  33  AMDT  11... 

Effective'  03/31/92 

FDC  2  / 1 834  /  TM A ,'  FI ,  1'  1  i e r. ry  Tift 
Myers,  Tifton,  GA.  VOR  RWY  33  .A.MDT 
11.  Delete  note, ..activate  ODALS  PWY 
33  MIRL  RWY  15-33  and  VASI  RWY  :  -3 
and  33  CTAF,  This  becomes  \'0F  R'A'Y 
33  AMDTllA, 

Cloquet 

Cloquet  Carlton  County 

.Minnesota 

NDB  RWY  r  AMDT  3... 

Effective:  04/01/92 

FDC  2  / 1 866  /  COQ    FI/P  Cloquet 
Carlton  County,  Cloquet.  MN.  NDB 
RWY  17  AMDT  3   minimums — Delete 
Duluth  altimeter  setting  minimums. 
Delete  notes,  "obtain  Cloquet  altimeter 
setting,  thru,  Duluth  altimeter  setting.", 
Activate  .MIRL  VASI  and  REIL  RWY 
17-35 — CTAF.".  Add  note,  "If  local 
altimeter  setting  not  received,  use 
Duluth  altimeter  setting  and  increase  all 
MDAS  60  feet   This  ip  NDB  PVVY  '^ 
.AMDT  3A. 


rioquet  altimeter 
litimeter  setting.". 


Cioque! 

Cloquet  Carlton  f'.ounty 

Minnesoth 

NDB  RWY  35  AMUT  3... 

Eflective:  04/01/92 

FDC  2/1887/COQ/  R/P  Qoquet 
Carlton  County,  aoquet.  MN.  NDB 
RVn'  35  AMDT  3...minimum»— Delete 
Duluth  altimeter  setting  minimums. 
' ;)r  i«?te  notes,  "obtain Cloquet  altimeter 
^(  *  ng. thru,, .Duluth  altimeter  setting.". 
\:.  t:\HU-  MIKl.,  \'.^S!  ;-,n,,;  RKSl   RWY 
!'"•  3,y--t:'I  .W-      .Ada  55;!i(      !'    ■,,),  h. 
liitimeter  settin;;  ■',!'■•■  rfs  fixfi'.   ,.«e 
Duluth  iiltiniptcr  S(""in^  hrif:  ,:':  '(■■h'.p  all 
MDAS  m  Wt\      T'M.fc  .h  \Ui3  h  V\"Y  35 
AMDT  3  A. 

Cloquet 

Cloquet  Carlton  County 

Minnesota 

\X,)R/DME-,A  AMDT  5... 
Kffectivf   iM'Cn,   92 

FDC.  ::    \m»  COQ,   ¥\   V  CioiiJ.:' 
(.:arit>-r  ( Cunry,  Cloquet.  MN.  VOR/ 
DME  A  AMDT  5...minmium8 — Delete 
I  Juiutn  httimeter  setting  minimums. 
;)t''!ptt'  notPf.,    ,  >h 
S(:'";nfi    th'-u    I)u 
A     \    t.  MlRl  \  AS!  and  REIL  RWY 
17  3  V   <  ■ !  \ \      Add  note,  "If  local 
alt;n  t'!i    se"  ;>.  '  ot  received  use  Duluth 
ii'  -K  '   ■  wt  ■•  ng  and  increase  all  MDAS 
'1*  '.(.      ;  r..b  18  VOR/DME^A  AMDT 
-  \ 

Detroit  Lakes 

Detroit  Lakes 

Minnesota 

VOR  RWY  31  AMDT  3... 

Effective:  04/01/92 

FDC  2/1872/DTL/  FI/P  Detroit  Lakes. 
Detroit  Ukes.  MN.  VOR  RWY  31  AMDT 
3    Driptj  ';;  ;t --       htain  local  altimeter 
s";t:,ri»     ;*:-:.    v; '.AS  180  feet.", 
A.  'iw-t^  MIRi,  .:■■..:  VVM!:-  FVVY  13- 
•1     122.8.     Adu  iiuie,    li  .ul.oi  altimeter 
>«  ttii.g  not  received,  use  Fargo  altimeter 
setting  and  increase  all  NfT)  A ^  \W' 
feet.".  This  is  VOR  RWY  Ai  AMI)  i 
3A.172  Duluth. 

Detroit  Lakes 

Detroit  Lakes 

Minnesota 

Vt  !H  RV\'^  !,-,  AMDT  5... 

Effective:  04/02/92 

FDC  2/1880/nTlJ  FI/P  Detroit  Lakes, 
Detroit  La i^ts   M\  VOR  RWY  13  AMDT 
5.. .Delete  notes,    obtam  local  altimeter 
...thru.. .MDAS  180  feet  ",  "Activate 
MIRL  and  REILS  PU  Y  13-31—122.8." 
Add  note,  "If  loca;  «; ..meter  setting  not 
received,  use  Fargo  altimeter  setting  and 
Increase  all  MD  A?  ^nn  feet.".  This  is 
VOR  RWY  1.  AMDl  5A. 


U«2  Federal  RegislcT  /   Vol    5'.  No 


Tm^wlay.  Apnl  21    1992  /  Ruies  and  Regulationa 


Rd 


i->n?us  Falls  Mjr.i-F.inrtr  Mtk**!-*-' 

Minnesota 

VOR  RVVY  r  AMOT  <^ 

Fffective  54  06/92 

raC  2/l»«»/FFM;  Fl'P  Fi-rsitt  ^.-I'iis 
M  jni-FjiMir  Iwbcteteor  Fkl.  Fervus  KhUs. 
V5N  VOR  RW>'  17  .'V\firr 
6    miniiBWB*— Oe*e«e  all  CAT  D 
m'mmwn*  Oetete  note.,  obtain  ioca! 
ALSTG  <w  CTAf .  when  no»  ava;lar)ie, 
use  AleKsndna  ALSTt^  and  mc-ease  all 
MDAS  1«  fee<  Acni  MAISR  RW  >  31 
Rei:  RWYS  l-V^  MIRL  BV\TS  1^-31. 
IT^S— CTAf  Add  note     If  local 
ALSTC.  not  reoeJveri  \iae  A.exundnd 
\LSTG  and  incr<?ase  all  MDAS  18C  fee'. 
This  IS  VOR  RWY  1'  A.MDT  6A. 


Fpreug  Fails 


Fid 


Fer'^us  Fslls  Muni-Einar  M;c.V"isor 

VLaneso'a 

VOR.'DS^:  RWY  3'  -\MDT  3- 

Effective.  04/<»/'e2 

FDC  1/I9S<VFTM.'F1;P  Fergus  *■="'>■ 

VUmi-8*ttiii- M*ckei»OTi  FlC  Fergus  Faltw 
MN   VOR/OME  RWY  31  AMIXT  3 
A(idfetKiDai  BifkM  data — deiPte  imswed 
dpproack  hoWmg,.  botd  N'W   P^  IM 
inboand  Add  mased  approacr 
hoidir^.  hold  N.  RT.  158  ;",bo':nd 
[)«iete  ao«e-_  ootair  kx»i  ALS IX.  ofi 
CTAF.  wfaeo  not  avaiiatn*  u«e 
Aiexaadna  ALSTC  and  increase  nh 
MDAS  180  feet  Delete  ne'e     ArT\"l 
SLMSR  RW\  31   RFJL  RWYS  13-~35 
MIRL  RWY'S  13-31.  l"-35—CT^F   Add 
note..  !f  local  ,ALSTC  not  received.  «»<» 
Alexandna  AL5TG  .anc2  T.c-ei»e  ai. 
MDAS  19C  feet  (ius  m  VOR/DME  RW> 
31  .AMDT  3A 

Fers-us  FaJh 

Fergus  Falls  Mur.i-Ejna'  MickeUon  Fid 

Minnesota 

VOR  RWY  J5  AMUT  8 

Effective  (JA^'OB/BS 

FDC  2/lMl/FFM,  FIvT  Fer^u«  Fmihj 
MunJ-Emar  Mjctatson  Fid  Fergus  Faiit.. 
NfN  VOR  RWY  3S  AMDT 
8.  Mmimums — deie'e  CAT  D  mmiiniiT).* 
Delete  note     obtam  loca^  MSTC.   >' 
CTAF  when  not  available  use 
.Alexandria  ALSTG  and  tncre«4»e  ah 
MDAS  IBO  fee'   Deie'e  note     ACTVT 
MALSR  RWY  31.  RfillKWYS  l*-35. 
VURL  RWYS  13-31.  17-35— CTAF"  Add 
note     if  Itxai  ALSTC  no!  .'^ceivecl  ase 
Alex-andTia  ALSTG  and  irrcrt^ase  af: 
MDAS  180  feet  Thia  13  VO?  RVVY  36 
ASTOT8A 

Ely 

E!y  Moni 

Minnesota 

VOR  RWY  12  \MDT5„. 

F.ffertivp  M.'oe/frn 


FDC  2'tt«S3,'ELri'F'!'P  F.iv  Muni.  Ely 
MN  VOR  RX*"*'  1:  AMDT 
5...Minimum»— delete  Mibbinx  ailimeter 
setting  minimums.  Delete  note...  obtain 
local  altimeter...thru...Hibbing  altimete' 
setting.  Delete  note...  actw«te 
MlRL..thru...l2  and  3A  CTAF  Add 
note...  if  local  altunefp-^  »et:;ng  noi 
received,  use  Hibbmv  Altimeter  setlinjg 
and  wciwwe aH  MDAS  22<'  Feet    i"hiB  is 
V  ^F  HW>  :?  AMfrrsA. 

Ely 

Ely  Muni 

Minnesota 

VOR/DME  RWY  31  AMDT  3... 

Fffective:  <M/ml92 

FDC  2/1954/ELO/n/P  Elv  Mum  E.> 
MN.  VOR/DME  RWY  12  AMDT 
3...minlmum» — delte  thbtwrw  aiUtuHer 
settii^vuateans.  Delete  note     t>iHatn 
'QCRi  al'Tmeter    »"hr:    Hi'tt:)";!^  aitsmeUT 
at' 'tins  !')eiele  note     «<„ ;  r- .-j  it; 

MiPt..    thru-.-lZ  anu  -«► (''''At   Add 

note...  if  iocai  dtiaMfU':  ^e'linfi  not 
received,  use  Hibbirw       ;    v  '  '  setting 
and  increase  all  MDAS  220  feet  This  ^s 
VOR/DME  RWY  12  AMDT  3A. 

Ely 

Ely  Muni 

Minnesota 

VORyOME  RWY  30  AMDT  3... 

F.ffectlve:04.0b,« 

FDC2/l9S5'Ti/''F]'PlTy  Muni.  El> 
.SIN.  VORTDhAt  KW  Y  t(.  AMrjI 
S-jninimums — delete  Hubbtrtg  altimeter 
setting  mlnimums.  Delete  note     obtain 
local  altimeter...thni...  Hibbing  altimeter 
setting.  Delete  note...  activate 
MIRL...thnjL..12  and  30— CTAF   .\dd 
note...  if  local  altiraeter  settm«  not 
received,  use  Hibbing  altimeter  setting 
and  increase  all  MDAS  220  feet  This  is 

vodft'D'yTT-  ?'.\'^'  •^  ,^M^rr  ^^\. 

Efy 

Ely  Muni 

.Minnesota 

VOR  RWY  30  AMDT  5... 

Effective.  04/06/92 

FDC  2/1956/ELO/  H/P  Ely  Man.  F,i> 
MN.  VOR  RWY  30  AMDT 
5...minimums — delete  Hibbinjij  uitixneter 
setting  minimums.  Delete  note,    obtain 
local  altimeter-thru   Hibbing  altimeter 
setting-  Delete  note     activate 
MIRl-..'«lmi..l3  qnci  TV  -^T^F  Add 
note...  if  local  alfimetpr  nettin^j  no* 
received,  usf  Hiri^mji  -utimeter  »ettmg 
and  increase  'fV.  Ml;  AS  22(;  feet  This  ir 
VOR  RWY  5C  \Min  f,A 

Springfieiij  pf-sH? la 

ILSRWY  :  AMOl  16... 
Effective:  03/24/92 


FT)C  2/1707/SGF/  R/P  Spnngfield 
Regional.  Springfield.  MO  ILS  RWY  2. 
AMDT  16     R-128  SGF  VORTAC 
CLKVVS  I.AF  to  R-198  SGf  VORTAC 
VIA  18  DME  ARC  ALT  3S0Q  This 
becomes  ILS  RWY  2  A-VfDT  16 A. 

iS'adesboro 

.Anson  County 

North  Carolina 

NT)B  RVVY  16  AMDT  1  .. 

Effective  03 ,'30/92 

FT)C  2/180/3A3/  FI/'P  Anson  County, 
Wadesboro,  NC  NDB  RWY  16  AMITT 
;... Delete  note    activate  MIRL  RWY  16- 

34  CTAF.  This  becomes  NDB  RWY  16 
AMDT  1  A. 

Sc'ijthpart 

Bmnswtck  Cooaty 
North  Cat  jlma 
NDB-A  .AMDT  3... 
Effective  03/30/92 

FDC  2/1804/SLT/  Fl/P  Brjnswnck 
County.  Southport.  NC  NDB-A  AMDT 
3    Delete  note,  .activate  MIRL  RWY  5- 
23  CTAF  This  becomes  ND8~A  AMDT 
3A 


Wadeshth-n 

Ansor.  County 
North  Carolina 
VOR/DME-A  AJvTOT  1... 
Effect!  ve  03/30/92 

FDC  2;iBn/3A3/  FI.^P  Anson  County. 
Wadesboro  NC  VOR/DME-A  .'VMUT 
1    Delete  note,  activate  MIRL  RWY  16- 
34  CT.AF  This  becomes  VOR/DME-A 
A.MDT  lA. 

Ahoskie 

Tn  County 

North  Carolina 

NDB  RWT  38  AMDT  1... 

Effective:  03/3L/92 

FDC  2/1827/ ASji  Fl/P  In  County. 
Ahoskie.  NC.  NT>B  RWY  36  AMDT 
1    Delete  note  ..activate  REIL  RWY  36 
CTAF.  Delete  TRML  RTE  FKN  VORTAC 
to  .ASj  NDB  This  becomes  .NDB  RWY  3« 
.AMDT  lA 

Beaufort 

Michaei  J.  Smith  Field 
North  Carolina 
NDB  RWY  21.  AMDT  3... 
Effective:  04/01/92 

FDC  2/1880/MRH/  R/P  Mjciiael  1 
Smithfield,  Beaufort.  NC.  NDB  RWY  21. 
A.MDT  3..  Delete  note. ..activate  MIRL 
V  ASl  and  REIL  RWY  3-21  CTAF  This 
becomes  NDB  RWY  21  AMDT  3A. 

Asheboro 

Ashet)oro  Mum 
North  Carolina 
VOR-A  AMDT  2... 
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Effective:  04/01/92 

FDC  2/l8ei/W44/  n/P  Agheboro 
Muni.  Ashebora  NC  VOR-A  AMDT 
2...Delete  note..-acttvate  REIL  RWY  21 
CTAF.  ThiB  becomea  VOR-A  AMDT  2A 

Asheboro 

Asheboro  Muni 
North  CaroHna 
NDB  RWY  21.  AMDT  2... 
Effective  04/01/92 

FDC  2/1862/W44/  FI/P  Asheboro 
Muni.  Asheboro.  NC  NDB  RWY  21 
AMDT  2..J)elete  note  ...activate  REIL 
RWY  21  CTAF.  This  becomes  NT)B 
RWY  21.  AMDT  2A 

Rocky  Mount 

Rocky  Mount- Wtlsor 

North  Carolina 

NDB  RWY  4.  AMDT  6 

Effective;  04/01/92 

FDC  2/1883/RWI/  R/P  Rocky  .Mount 
Wilson.  Rocky  Mount.  NC  NDB  RWY  4 
AMDT  8...DeIete  note    activate  MALSR 
RWY  4.  REIL  RWT  22.  HIRL  and  VASI 
RWYS  4-22  CTAF  Thia  becomes  NDB 
RWY  4  AMDT  6A 

Rocky  Mount 

Rocky  Moont-Wilson 
North  Carohna 
LOC  BC  RWY  22.  AMDT  a... 
Effective;  04/01/92 

FDC  2/1884/RWI/  FI/P  Rocky  Mount 
Wilson.  Rocky  Mount.  NC.  LOC  BC 
RWY  2Z  AMDT  3„.Delete  note  ..activate 
MALSR  RWY  4.  RHL  RWY  22.  HIRL 
and  VASI  RWYS  4-22  CTAF  This 
becomes  LOC  BC  RWY  22,  AMDT  3 A 

Beai/fort 

Michael  J  Smith  Field 
North  Carolina 
NDB  RWY  14.  AMDT  5.. 
Effective:  04/01/92 

FDC  2/1865/MRH/  R/P  Michael  J 
SmithfielA  Beaufort.  NC  NDB  RWY  14 
AMDT  5...Delete  note. .activate  MIRL, 
VASI  and  REIL  RWY  J-21  CTAF.  This 
becomes  NDB  RWY  14  AMDT  5A 

Sanford 

Sanford-Lee  County  Bnck  Field 
North  Carolina 
VOR/DME-A  ORIG... 
Effective:  04/06/92 

FDC  2/1943/W77/  FI/P  Sanford-Lee 
County  Brick  Field.  Sanford.  NC  VOR/ 
DME-A  ORIG.^Delete  notc.activate 
MIRL  RWY  3-21  CTAF  This  becomes 
VOR/DME-A  ORIG  A. 

Sanford 

Sanford-Lee  County  Bnck  Field 
North  Carolina 
NDB  RWY  3  ORIG  . 
Effective:  04/08/92 


FDC  2/1944/ W77/  F!/P  Sanford  Uf 
County  Brick  Field.  Sanford.  NC  NDB 
RWY  3  ORIG  -Delete  note   aclivatf 
MIRL  RWY  3-21  CTAF.  This  beromei. 
VOR/DMF.-A  ORIG  A 

Mai  ton 

Launnburg-Maxton 
North  Caroiina 
VOR/DME-A  ORIG._ 
Effective:  04/06/92 

FDC  2/1945/MEB/  Fl/P  Laurinbunj 
Maxton.  Maxton.  NC  VOR/DMF.- A 
ORIG    Delete  note  .activate  aDAii> 
RWY  5  and  VASI  RWY  5-23  CTAF  This 
becomes  VOR/DME-A  ORK.  A 

Su;r,te>^ 

Siimter  Muni 

South  Carolina 

NDB  RWY  22.  AMIXT  2... 

Pifective:  03/30/92 

FDC  2/1802/SMS/  Fl  P  Sumter  Mun; 
Sumter,  SC.  NDB  RWY  22  AMDT 
2    Delete  note    activate  MlRi.  RWY  4- 
22  UNlCOM/CTAt".  This  became*  NUb 
RWY  22  AMDT  ZA. 

Pichpns 

Pickens  County 
South  Carohna 
NDB  RWY  S.  AMDT  4A... 
Effective:  03/30/92 

FDC  2/1805/LQK/  Pl/P  Pickena 
County.  Plckans.  SC.  NBD  RWY  5 
AMDT  4A...Delete  note-oictn  ate  MIRL 
and  VASI  RWY  5-23  CTAF  This 
becomes  .NDB  RWY  5  .'V.MDT  4B 
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Coast  0«ard 
33  CFfl  Part  2« 

icaosi-04«i 

R(N2115-AC07 

Ves««i  Communiotk>n>  Equlpiwnt 
Requirement  for  Vesseta  Suiiieet  to 
Brtdge-to-Bridge  Radtotetephone  Act 
to  Carry  VHF  FM  Channete  22A  and  67 

AQENCY:  Coast  Guard  DOT 
ACnoM:  Final  rule 


•UMMAirr  Under  section  4118  of  the  Oil 
Pollution  Act  of  1990  fOPA  90)  the 
Coast  Guard  is  requinn^  all  vessels 
subject  to  the  Vessel  Bridjre-to-Bndjfr 
Radiotelephone  Act  of  1971  fBndjie  fo 
Bndge  .Act)  to  be  capable  of  transmitin^i 
and  receiving  on  VlfF  FM  channel  22.A 
(157  1  MHz)  while  in  L'  S  navigable 
waters  and  on  VHF  FM  channel  87 
(156.375  MHz)  while  on  certain  portions 
of  the  lower  Mississippi  River  This  njlr 
will  enable  both  domestic  and  farPTffn- 


riag^pil  vessels  to  receii'e  critical  and 
Urriely  aavigaSlnn  safety  WHm;n.g8  .mc 

U-.  ccMiiinunifialp  wiU:,  !h»-  C,i->(»it  iAxavc: 
Hti.ie  II)  l,i_S.  wBler*  Tlui. 
cum,municaiioas  M(wMiit>  -..f  psfiennn' 

to  enmtrf  »afe  naviMHUcn  ;,• I    ' ,   wnif.'.s 

aniJ  wiij  ht'ip  rtnliice  the  nuniN*  ,'  ■:.' 
mHrme  accideritj  in  ihom-  i*ati'rs 

EFF«,cnvt  oan-  Auk^j*'  i9  iw:; 

f^Of*  FURTHeH  IMFOAMATkOM  CONTACT: 

i.ip'i'cran?  C.orrimHrnif--  Iht,.'  (t-wt-i! 
fVoj»H;!  K4iinH«er,  (,)i,  I'm;:.!,!);-,  ,'\;  ■    (  H",-"\ 
'■«. )    S  t  a  f  f  ( ( .  U  S 1 1.  i  2t'lC  1  2»i  -  it  -  ^  •> 

suppunKMTAirY  mfohmatiom:  rrif 

pnncipal  perutiri*  tnvnlveO  in  draftui^j 
this  document  are  Lieutenant 
Commander  Psul  >f  »'eli,  fVtnert 
ManhKer  «nd  fo«n  Tilflfitr.ur.   I'Toirct 

Regulatory  History 

Guari:';  p?v;bhshpd  «  nof'n'-  '»''  [-.T'Tposfl 
".aetnaJLinii  in  the  Fadara!  Ri»)()»t«tf  iSh 
hH  Z12]  er:fii:ied   "Vpsfce. 
ClommuruLHtions  FI(.^u:pment: 
RfquiJ-emHnI  fw  \  fSKeis  Subject  to  the 
Bndge  to  Bri(i>{*  R«dh>((*!ephone  .Art  to 
l-arry  VI W  V\{  Qianneis  22,'\  :-.riC  (\~". 
The  (",ii»&'  (iu.Hrd  rft:eivt'<j  t;;»'\  t-r.  letters 
commentlag  oa  the  p.-vipuH.u   ,A  public 
h>»naug  wr'kit.  nr>»  reqiij-Hled  and  oni   wa-- 
no  I  held 

Al  Ihi'  timf  \ht  an'iij'  t,/  [ho^.m,***'), 
ruiemAkiDg  wn»  potdisihecl,  vp«(.f' ii. 
subtect  to  thi'  BnOne  to  Hrnixj-  Ai.i    .*3 
II  S,C   12(W  Hi  #*-(;  )  w*fT*'  pver>  pt-wt'ir 
(l.T'i-pr,  va«»«W  oi  ,Wf)  jjrtWH  \tnih  »n<: 
upward  whlJe  navigntuijj  v^■m^•^^  i  •  lOO 
gross  tons  artd  upward  tJirn-iri), 
passenjjers  for  hire  i^tiilf  nwv  ijifiUnji 
uswing  vesceii  of  28  fe«»;  -<:  r\>"  ».  n.ic 
navigating  and  certain  drcaHt-*  and 
floating  piant*  During  iti*  puntx. 
comment  penod.  the  Presulent  signad 
•he  tkiast  Oiani  Authonration  ,^xt  of 
ion  (Pub  L  102-24U.  which  mniuoe*  t. 
provision  that  expends  the  HmnHMlMiVy 
(>'.  the  Brtdgf^ to  Bridge  Acl   Before  Ujc 
1901  Authortxatiofi  Act.  th«-  ithanged 
priuiston  of  thp  Brtdge  to^Bndflf  Art 
applied  to  every  jx^wer^dnvw,  vesi>*-i 
i.!\  pr  300  gross  tons  Wtt^  the  n»0'nt 
«m«"ndmeni,  t.^e  Bndgf^  to- Bricijif'  \i-t 
provisjofi  now  applies  to  every  power- 
■inven  vetMteJ  of  20  meters  or  ovpi  t; 
cngth  The  rest  of  the  Hpph<;i»biliU 
prtnisrorts  arf  iiTK:h8nged  This 
Hmendment  makes  the  Hr>d«e  '(»  BtkIjp' 
,'\c'  mf>re  awsisteiil  with  t.'i*  W»f?«th 
!'ihfi*'il  fremewoT*  cA  th*>  Irians:' 
Navtgsfvonfti  Riilei  '<X^  H  S  C  3xn 
2073!  T'his  fma!  rak-  re'lf-rts  ihij.  rhhnaf 
ir,  t.hi"  minimH.T  firTe  irf  t.hp  {,H>>vf-f  ■<ir  vpr- 
'.  i-f'wig  to  which  t.hf  Bridge  :;;  BnfJg» 
Ar^  upplfs 
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Background  and  Purpose 

Section  4118  of  OPA  90  requires  the 
Secretary  of  Transportation  to  issue 
regualtions  to  ensure  that  all  vessels 
subject  to  the  Bridge-to-Bridge  Act  be 
equipped  to    (1)  Receive  radio  manne 
navigation  safety  warnings;  and  (2) 
engage  in  radio  communications  on 
designated  frequencies  with  the  Coast 
Guard,  and  such  other  vessels  and 
stations  as  may  be  specified  by  the 
SpcrGtsrv.'* 

To  ensure  that  all  vessels  subject  to 
the  Bndge-to-Bridge  Act  are  able  to 
receive  navigational  safety  warnings 
and  communicate  with  the  Coast  Guard. 
:he  Coast  Guard  proposed  that  these 
vessels  be  equipped  to  transmit  and 
receive  on  VHF  FM  channel  22A  (157.1 
MHz).  The  Coast  Guard  also  proposed 
that  these  vessels  have  equipment  to 
transmit  and  receive  on  channel  67 
(156.375  MHz)  when  transiting  the 
-.vaters  of  the  lower  Mississippi  River. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  a  total  of 
eleven  comments.  Six  comments 
supported  the  proposal.  In  the  NPRM  the 
Coast  Guard  noted  that  foreign  vessels 
would  be  in  compliance  with  this  rule  if 
a  pilot  boarded  the  vessel  carrying  a 
radio  with  the  appropriate  channels 
before  the  vessel  enters  U.S.  waters. 
Three  comments  expressing  support  for 
this  proposed  rule  objected  to  allowing 
foreign  vessels  to  comply  by  letting  a 
pilot  board  with  a  portable  radio 
equipped  with  the  appropriate  channels. 
Each  indicated  that  the  burden  of 
compliance  should  be  on  vessel  owmers 
and  operators  and  not  the  pilots.  One 
comment  correctly  stated  that  state 
pilots  rarely  board  foreign  vessels 
outside  the  navigable  waters  of  the 
United  States.  Consequently,  a  foreign 
vessel  depending  on  the  pilot  to  carry  a 
radio  equipped  with  channel  22A  most 
likely  would  not  be  in  compliance  with 
this  rule.  These  comments  stated  that 
the  Coast  Guard  should  require  all 
vessels  to  carry  a  permanently  installed 
marine  radio  with  the  appropriate 
channels.  The  comments  stated  that 
radios  are  low  in  cost  and  provide  a 
permanent  safety  feature. 

Although  the  Coast  Guard  recognizes 
that  a  permanendy  installed  radio  has 
advantages  over  a  portable  set,  the 
Bridge-to-Bridge  Act  allows  the  use  of 
portable  radiotelephone  equipment  (33 
U.S.C.  1204).  Section  1204  of  the  Act 
gives  foreign  vessel  owners  and 
operators  an  alternative  of  carrying  a 
portable  radio  if  they  are  reluctant  to 
carry  permanently  installed  radio 
equipment  which  is  not  specified  by 
international  radio  agreements. 


The  Coast  Guard  wishes  to  emphasize 
that  the  onus  for  complying  with  this 
rule  is  on  the  vessel  owners.  This  rule 
does  not  require  pilots  to  carry  portable 
radios.  This  final  rule  does  not  affect  the 
long-standing  alternative  means  of 
compliance  in  the  Bridge-to-Bridge  Act 
allowing  the  use  of  portable  radio 
equipment. 

Many  supporters  of  the  proposed 
rulemaking  stated  that  this  additional 
communications  capability  is  needed 
because  access  to  weather  warnings 
and  safety  information  is  vital  to  ensure 
the  safe  passage  of  ships. 

Four  comments  disagreed  with  the 
proposed  rule.  Two  comments  objected 
because  they  interpreted  the  rule  to 
require  that  vessels  monitor  channel 
22A.  This  rule  does  not  require  vessels 
to  monitor  channel  22A,  but  does  require 
that  the  channel  be  available  if  needed 
to  communicate  with  the  Coast  Guard 
and  receive  marine  navigation  safety 
broadcasts. 

There  is,  however,  a  requirement  for  a 
vessel  subject  to  the  Bridge-to-Bridge 
Act  to  monitor  the  designated  frequency 
(33  CFR  26.05).  The  designated 
frequency  is  channel  13  in  all  navigable 
waters  of  the  U.S.  except  for  the  lower 
Mississippi  River.  In  the  lower 
Mississippi  River,  the  designated 
frequency  is  channel  67.  The  Coast 
Guard  is  amending  33  CFR  26.04  to 
clarify  the  designated  frequencies  which 
mariners  must  monitor  in  U.S.  navigable 
waters. 

One  comment  disagreed  with  the 
proposed  rule  for  two  additional 
reasons.  First,  foreign  crews  are  not  able 
to  understand  Coast  Guard  broadcasts 
because  of  language  barriers.  Second, 
pilots  already  know  the  information  the 
Coast  Guard  broadcasts  and  the  notices 
to  mariners  are  of  no  importance  to 
foreign  flag  vessels.  This  comment  and 
another  suggested  that  VHF-FM 
channels  13  and  16  could  be  used  to 
make  emergency  traffic  management 
broadcasts. 

Regarding  the  comment  on  language 
barriers,  33  CFR  28.07  requires  all 
vessels  subject  to  the  Bridge-to-Bridge 
Act  to  maintain  a  listening  watch  when 
in  the  navigable  waters  of  the  United 
States,  and  the  person  maintaining  that 
watch  must  be  able  to  speak  the  English 
language. 

Regarding  the  comment  that  pilots 
already  know  the  information  in  safety 
broadcasts,  the  Coast  Guard  notes  that 
pilots  are  not  required  on  all  vessels 
subject  to  the  Bridge-to-Bridge  Act. 
Further,  the  Coast  Guard  does  not  agree 
with  the  comment  that  Coast  Guard 
broadcasts  and  notices  are  redundant  or 
irrelevant.  Receiving  marine 


navigational  safety  warnings  of 
potential  hazards,  aids  to  navigation 
discrepancies,  significant  marine  events, 
and  Captain  of  the  Port  orders  is 
essential  to  safe  navigation.  Vessels 
without  a  marine  radio  capable  of 
receiving  communications  from  the 
Coast  Guard  cannot  be  informed  of  the 
most  recent  navigational  information. 

Regarding  the  comment  that  VHF-FM 
channels  13  or  16  be  used  for  emergency 
traffic  broadcasts,  the  Coast  Guard 
notes  that  neither  channel  is  an 
acceptable  alternative  to  channel  22A 
for  broadcasting  this  information. 
Channel  16  is  the  international  distress, 
safety,  and  calling  frequency  and  should 
not  be  use  for  other  purposes. 
Congestion  on  channel  16  is  already  a 
problem  in  most  coastal  areas. 
Broadcasting  navigational  information 
on  channel  16  would  contribute  to  this 
congestion  and  would  m.ake  it  difficult 
to  process  distress  communications 
rapidly  Channel  13  is  used  for  bridge-to- 
bridge"  communications  in  all  waters 
except  the  lower  Mississippi  River  and 
has  been  internationally  designated  for 
intership  navigational  communications. 

Another  comment  expressing 
opposition  to  the  proposed  rule 
suggested  that  the  Coast  Guard  take  the 
necessary  steps  to  eliminate  simplex 
channel  22A  and  begin  using  duplex 
channel  22  in  accordance  with 
International  Telecom.munications 
Union  (ITU]  Radio  Regulations.  In  1983, 
the  Coast  Guard  petitioned  the  Federal 
Communications  Commission  to  permit 
the  use  of  channel  22  to  conform  with 
ITU  regulations.  After  soliciting 
comments  on  the  Coast  Guard  petition 
in  an  NPRM.  the  FCC  denied  the  petition 
(FCC  Docket  83-425).  The  U.S.  has 
reserved  the  right  to  deviate  from  the 
ITU  regulations  when  doing  so  would 
not  interfere  with,  or  cause  harm  to,  the 
international  scheme.  Coast  Guard  VTS 
communications  requirements  for 
foreign  flag  vessels  are  examples  of 
such  deviations. 

Finally,  a  comment  questioned 
whether  the  proposed  rule  applies  to 
small  utility  boats  such  as  sailboats, 
rowboats.  and  canoes.  This  rule  applies 
only  to  vessels  subject  to  the  Bridge-to- 
Bridge  Act.  These  small  utility  boats  are 
not  subject  to  the  Bridge-to-Bridge  Act. 

The  Coast  Guard  has  amended  33 
CFR  26.03(a)(1)  to  conform  to  the  change 
in  applicability  of  the  Bridge-to-Bridge 
Act  discussed  earlier  in  this  preamble. 
Because  the  Coast  Guard  has  no 
regulatory  discretion  with  regard  to  the 
statutory  change,  under  5  U.S.C.553(b), 
the  Coast  Guard  finds  good  cause  for 
dispensing  with  notice  and  comment 
requirements.  Section  26.03(d)  of  this 
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final  rule  ha*  been  changed  to  clearly 
designate  only  those  watere  of  the  lower 
Mississippi  River  and  approaches  which 
are  part  of  the  navigable  waters  of  thr- 
United  States. 

A  techriical  amendment  has  been 
made  to  j  26.0g(b|  to  correct  the  number 
of  Technical  Regulations  that  affect 
radio  users  on  the  Great  Lakes  who  are 
subject  to  the  agreement  between  the 
I'  S  and  Canada 

To  ensure  all  vessels  now  subject  to 
the  Bridge-fo-Brid^e  Act  have  sufricipnt 
opportunity  to  comply  with  this  nile.  this 
nile  will  be  effective  120  days  from  the 
pubiication  date  of  this  notice 

Regulatory  Evaluation 

This  rule  is  not  major  under  Executiv  e 
Order  12291  and  is  not  significant  under 
Department  of  Transportation  Order 
21  DO. 5,  F»olicie8  and  Procedures  for 
S'.mplification.  Analysis,  and  Review  of 
Regulations  Because  US  vessels, 
including  those  vessels  of  20  meters  or 
more  in  length  not  previously  covered, 
generally  have  equipment  capable  of 
transmitting  and  receiving  on  VTIF  F\l 
channels  22A  and  67.  this  regulation  will 
affect  primarily  foreign  flag  vessels.  The 
Coast  Guard  estimates  the  maximum 
total  cost  of  compliance  to  the  foreign 
fleet  to  be  $1.2  million.  The  actual  cost 
will  be  substantially  less  because  about 
hd!f  of  the  foreign  flag  vessels  already 
have  the  necessary  radio  equipment 
This  rjie  will  not  have  adverse 
competitive  effects  on  U.S  based 
business,  nor  result  In  substantia! 
increases  in  consumer  costs 

Small  Entities 

Under  the  Regulatory  flexibility  Act  (5 
U.S.C.  601  et  seq).  the  Coast  Guard  must 
consider  whether  this  proposal  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities"  include  independently 
owned  and  operated  small-businesses 
thf't  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  US  C  632| 
"Small  entities"  also  include  small  not 
for-profit  organizations  and  small 
governmental  jurisdictions  The  Bndge- 
to-Bndge  Act  now  requires  a  greater 
number  of  vessels  to  carry  marine 
radios.  However  this  rule  will  not  add 
significant  costs  to  the  operations  of  a 
substantial  number  of  small  entities, 
because  most  power  driven  vessels  of  20 
meters  or  over  in  length  are  already 
equipped  with  a  marine  radio,  and  the 
costs  for  vessels  without  a  radio  is  low 
In  view  of  the  minimal  cost  to  the 
individual  vessels  owners  who  do  not 
now  own  a  radio,  the  Coast  Guard 
certified  under  5  U.S  C.  605(bl  that  this 


rule  will  not  have  a  significant  economic     § 


impact  on  a  substantial  number  of  ami 
entities 

Collection  of  Information 

This  rule  contains  no  collculu.in  of 
sriformafion  requirements  under  the 
Paperwork  Reduction  Act  {44  U.S.C. 

3501  e!  sp,;.]. 

Federalism 

TTie  Coast  Guard  has  analyzed  this 
rule  :n  accordance  with  the  principles 
and  c.ntena  contained  in  Executive 
Order  12612.  and  has  determined  thttt 
this  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
.Assi'SJiment, 

This  proposed  ruiemakinR  requires 
that  vessels  subject  to  the  Bridgp-to- 
Bridge  Act  have  specific  maritime 
communications  capabilities  States  do 
not  regulate  the  US  mantine 
communications  system  Regulations 
concerning  mantime  communications 
equipment  in  US  waters  are  wiihin  the 
exclusive  domHin  of  the  Coast  Guard 
and  the  FCC.  Further,  the  Coast  f;uard 
provides  marine  safety  broadcasts  and 
other  important  navigational 
information  to  vessels  in  US  waters  on 
a  specific  VHF-FM  chaanei  Deviation 
from  this  scheme  woLiid  cause  confusion 
and  be  unreasonably  burden.some  on  'he 
mariner.  Therefore,  the  Coast  Guard 
intends  this  frnal  rule  to  preempt  Slate 
action  addressing  the  same  subject 
maUer 

Environment 

1  he  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
has  concluded  that,  under  sf;ction  2  B  2 
of  Commandant  Instrucbon  Ml 6475  IB. 
this  proposal  is  categoncaliy  excludrd 
from  further  env  ironmentiii 
documentation.  This  rule  requires 
vessels  to  have  a  certain 
communications  capability  and  will  lUii 
have  any  significant  environmentftl 
impHCl.  A  categorical  exclusion 
determination  is  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  26 

Telecommunications 

For  the  reasons  set  out  in  the 

prpamble.  the  Coast  Guard  amends  3.1 

CFR  pan  26  as  follows 

PART  26-iAMENDEOJ 

1  The  authority  citation  fur  part  26  is 
revised  to  read  as  follows: 

Authority:  13  U-S.C  1201-1208.  Sec  4118, 
t'ui)  L  101-380.  104  Slal  523  S*-c  16.  PubJ, 
102-241.  105  Stal.  220a  49  CFR  1.4a 

2  Section  2603  is  revised  to  re-4(l  hs 
fallows 


26i>3    RMflot«i««>hoo«  rmqyme^. 

;d)  I'niess  an  exemptn;r.  is  granted 
under  i  26.09  and  except  .  s  provided  in 
paragraph  (a)(4)  of  this  section,  this  pari 
applies  to: 

(1)  Every  power-driven  vessel  of  20 
meters  or  over  in  length  while 
navigating: 

(2)  Every  vessel  of  100  gross  tons  and 
upward  carrying  one  or  more  passengers 
for  hire  while  navigRtinK 

(3)  Every  towint  vessel  o!  28  feet  or 
over  in  length  wh  if  navigating:  and 

(4)  Every  dredge  and  floating  plant 
engaged  in  or  near  a  channel  or  fairway 
in  operations  likely  to  •-)'«,tnci  or  affect 
navigation  of  other  vessels  except  for  an 
unmanned  or  intermittently  manned 
floating  plant  under  the  r.ontrol  of  a 
dredge. 

(b)  Every  vessel,  dredge,  or  floating 
plant  described  in  paragraph  (a)  of  this 
section  must  have  a  radiotelephone  on 
board  capable  of  operation  from  its 
navigational  bridge,  or  in  the  case  of  a 
dred«e  f,-om  its  main  control  station. 
and  (  ip<<'»le  !  f  transmitting  and 
recei\  "w;    n  tin  frequency  or 
frequenci.  s  wi-hin  the  156-162 Mega- 
Hertz  ba.nii  jSMg  the  classes  of 
emissions  designated  by  the  Federal 
Communicafions  Commission  for  the 
exchange  of  navigational  information 

(c)  The  radiotelephone  requn  1  ^  \ 
paragraph  (b)  of  this  section  must  tK 
carried  on  board  the  described  vessels, 
dredges,  and  floating  plants  upon  the 
navigable  waters  of  the  United  States 
inside  the  boundary  lines  set  forth  in  46 
CFR  part  7. 

(d)  The  radiotelephone  required  by 
paragraph  (b)  of  this  section  must  be 
capable  of  transmitting  and  receiving  on 
VHF  FM  channel  22A  (157  1  .VfHz). 

(e)  While  transitins  anv  of  the 
following  wflters  each  vessel  described 
in  paragraph  ;  •     .f  't        ■    tion  also  must 
haveonboari:  «  -vid'Trphone  capable 
of  transmitting'  -c!  1  'cceivingon  VHP 
FM  channel  e:*  [iMi  3-5  MHz): 

(1)  The  lower  Mississippi  River  from 
the  territorial  sea  boundary',  and  within 
either  the  Southwest  Pass  safety  fairway 
or  the  South  Pass  safety  fairway 
specified  in  33  CFR  166.200,  to  mile  242.4 
AHP  {Above  Head  of  Passes)  near 
Baton  Roiige 

(21  The  MisMssippi  River-Gulf  Outlet 
from  the  trTitonaJ  sea  boundary,  and 
within  the  Mississippi  River-Gulf  outlet 
Safety  Fairway  specified  in  33  CFR 
186.200.  to  thnt  rhanneJ's  junction  with 
the  Inner  Hartxtr  Navigation  Canal;  and 

(3)  The  full  iencfh  I'f  the  Inn.  ■  !i,.''.,n- 
Navigation  Canal  from  its  (unctiun  with 
the  Mississippi  River  to  that  canal's 
entry  to  LakaPontchertrhm  at  the  New 
Seabrook  vefaictilar  brid>>e 
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3.  Section  26.04  is  amended  by  adding 
a  new  paragraph  (d)  and  removing  the 
note  at  the  end  of  the  section  to  read  as 
follows: 

§  26,04     Use  of  tt^e  designated  frequency. 
.  •  •  • 

(d)  On  the  navigable  waters  of  the 
United  States,  channel  13  (156.65  MHz) 
is  the  designated  frequency  required  to 
be  monitored  in  accordance  with 
§  26.05(a)  except  that  in  the  area 
prescribed  in  §  26.03(d).  channel  67 
(156.375  MHz)  is  the  designated 
frequency. 

4.  Section  26.09  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)  to  read  as  follows: 

§  26.09    Ust  Of  eiemptions. 
.         .         •         •         • 

(b)  •  •  • 

Each  of  these  vessels  and  each  person 
to  whom  33  U.S.C  1208(a)  applies  must 
comply  with  Articles  VII.  X.  XI.  XD,  XIII, 
XV.  and  XVI  and  Technical  Regulations 
1-9  of  'The  Agreement  Between  the 
United  States  of  America  and  Canada 
for  Promotion  of  Safety  on  the  Great 
Lakes  by  Means  of  Radio,  1973." 

Dated:  April  15. 1992. 
R  M  Poiant. 

RearAdmml.  U.S.  Coast  Guard  Chief.  Office 
of  Command  Control  &  Communications. 
(FR  Doc.  92-9231  Filed  4-20-92;  8:45  am] 

BtLUNO  COOC  4910-14^ 


33CFR  Part  165  | 

[CGD1  92-0i«. 

Safety  Zone;  Boston  Maip  Channel, 
Boston  Inner  Harbor.  Boston.  MA 

agency;  Coast  Guard.  DOT. 
action:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is  adding  a 
sdfe'y  zone  in  the  waters  of  Boston 
Harbor  between  the  Subaru  Terminal  in 
South  Boston  and  Bird  Island  Flats  (the 
southwest  comer  of  Logan  Airport)  in 
East  Boston.  Vessel  movements  within 
this  safety  zone  are  permitted  under  the 
criteria  set  forth  in  this  regulation.  This 
action  is  necessary  to  protect  the 
maritime  community  from  the  possible 
dangers  and  hazards  to  navigation 
associdted  with  the  extensive  blasting 
and  dredging  operations  which  are  being 
conducted  in  conjunction  with  the 
construction  of  the  Third  Harbor  Turmel. 
EFFECTIVE  date:  This  regulation 
becomes  effective  at  12:01  a.m..  local 
time,  April  1. 1992.  It  terminates  at  12:01 
a  Ti    local  time,  July  1, 1992. 
ADDRESSES;  The  docket  for  this 
rulemaking  is  available  for  inspection  or 


copying  at  room  234,  U.S.  Coast  Guard 
Marine  Safety  Office,  455  Commercial 
Street,  Boston,  MA  02109-1045.  between 
7:30  a.m.  and  4  p.m.,  Monday  and 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Chris  Oelschlegei.  USCG 
Marine  Safety  Office  Boston,  at  (617) 
223-3000. 

SUP<>1.EMENTAHV  i*<F0RMAnOK- 

Drafting  Infonnauon 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Chris  Oelschlegei,  project  officer  for  the 
Captain  of  the  Port  Boston,  and 
Lieutenant  Commander  John  Astley, 
project  attorney.  First  Coast  Guard 
Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication. 

A  temporary  final  rule  (57  FR  347) 
which  established  a  safety  zone  was 
published  on  January  8, 1992.  The  Coast 
Guard  was  informed  by  Dutra 
Construction  Co.,  Inc..  the  dredging  and 
blasting  contractor,  on  February  27. 
1992,  that  the  contractor  needed  to 
extend  the  blasting  period  beyond  April 
1. 1992,  due  to  unforeseen  delays.  The 
Coast  Guard  subsequently  received 
letters  from  Dutra  Construction  on 
March  11. 1992.  and  from  the  Central 
Artery /Tunnel  Project  on  March  17. 
1992.  requesting  the  extension  for  the 
blasting  period.  The  existing  safety  zone 
which  was  to  be  terminated  on  April  1. 
1992  needs  to  be  continued  beyond  that 
date  to  reflect  the  contractor's  change  in 
plans. 

Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  injury  to  the  persons 
and  vessels  involved. 


Background  and  Purpose 

The  U.S.  Coast  Guard  is  continuing 
the  existing  safety  zone  to  enhance 
vessel  safety  during  the  extensive 
construction  project  for  the  Third 
Harbor  Tunnel  being  undertaken  by  the 
contractors  Morrison/Knudsen- 
Interbeton- White.  The  tunnel  is  part  of  a 
larger  multi-year  effort  aimed  at 
reducing  automobile  congestion  within 
the  city  of  Boston.  The  contractors 
anticipate  finishing  construction  of  the 
tunnel  in  mid-1994.  The  initial  stage  of 
construction  involves  blasting  and 
dredging.  The  Coast  Guard  views  the 
blasting  portion  of  the  construction  as  a 


concern  for  mariners,  while  contractors 
blast  bedrock  located  beneath  the 
subsurface  of  the  channel  on  a  line 
between  the  southwest  comer  of  Logan 
Airport  in  East  Boston  and  the  Subaru 
Pier  in  South  Boston.  The  purpose  of  the 
blasting  is  to  form  a  trench  across  the 
subsurface  of  the  main  ship  channel  into 
which  prefabricated  sections  of  the 
tunnel  can  be  placed.  The  blasting 
portion  of  the  tunnel  construction  has 
not  proceeded  on  schedule  due  to 
unforeseen  delays.  Termination  of 
blasting  on  Apnl  1. 1992.  will  cause  an 
undue  delay  m  the  overall  tunnel 
construction.  It  is  therefore  necessa^  !o 
continue  the  safety  zone  until  July  1, 
1992.  to  ensure  that  the  blasting  portion 
is  accomplished  and  the  tunnel 
construction  can  be  completed  on 
schedule.  A  blast  will  cause  a  2-3  foot 
wave  on  the  surface  of  the  water  in  the 
immediate  \ocinity.  No  rock  will  be 
sprayed  in'o  the  air  due  to  the  blast. 
Because  the  vibration  shock  of 
underwater  blasting  can  potentially 
damage  the  hulls  of  vessels  located  too 
close  to  the  operation,  this  zone  will 
ensure  that  vessels  transiting  in  the 
vicinity  of  the  blasting  area  will 
maintain  a  safe  distance  to  eliminate 
this  risk.  The  safety  zone  also  ensures 
that  communication  ;s  established 
between  the  contractors  and  vessels 
transiting  the  waters  withm  the  safety 
zone.  With  proper  communication 
among  all  parties,  the  contractor  is 
assured  of  having  ample  time  to  comply 
with  a  request  to  move  his  operation 
temporarily  to  allow  a  vessel  to  navigate 
through  the  zone  safely. 

Description  of  the  Blasting:  The 
blasting  operation  will  be  taking  place 
24  hours  a  day,  7  days  per  week.  No 
blasting  will  take  place  when  there  is 
restricted  visibility  (the  contractor  must 
have  ^2  mile  visibility  beyond  the  safety 
zonel.  Before  each  blast,  personnel 
onboard  the  barge  CGA-100  (100  feet  x 
52  feet  x  12  feet)  will  drill  ten  holes  (the 
width  of  the  tunnel]  and  load  the  holes 
with  the  explosives.  After  retreating  to  a 
safe  distance,  the  contractors  will 
remotely  detonate  the  explosives  in  the 
holes  and  then  move  ten  feet  down 
(across  channel)  to  the  next  set  of  holes 
to  be  drilled.  Operations  will  begm  first 
on  the  East  Boston  side  of  the  zone  and 
move  toward  the  South  Boston  side. 
Description  of  the  Dredging:  The 
dredging  operation  will  be  taking  place 
24  hours  per  day.  7  days  per  week.  In 
preparation  for  blasting  operations, 
contractors  will  dredge  the  soft  bottom 
of  the  subsurface  of  areas  to  be  blasted 
until  they  reach  bedrock.  Reforming  the 
dredging  will  be  the  SUPERSCOOP  (a 
clamshell  dredge— 225  feet  x  75  feet). 
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working  with  four  bin  barges  and  two 
offshore  barges  into  which  dredged 
spoils  will  be  placed.  In  general,  the 
SL'PERSCOOP  will  be  positioned  ahead 
of  the  CGA-100,  also  working  from  East 
to  South  Boston,  Dunng  blasting 
operations,  these  vessels  too  will  retreat 
to  a  safe  distance  from  the  blast.  If  there 
is  a  "high  spot"  of  dredged  material  on 
the  sea  bed  resulting  from  the  blast,  the 
SUPERSCOOP  will  swing  around  and 
remove  that  material  immediately  after 
the  blast.  After  most  blasting  is 
complete,  the  SUPERSCOOP  will 
conduct  a  second  past  across  the 
channel  to  dredge  the  blasted  materia! 

Obstruction  of  the  Channel  The 
CGA-100  will  be  positioned  in  line  w;th 
the  shipping  channel.  WTien  m  the 
channel,  it  will  cause  an  obstruction  of 
60-65  feet  (the  width  of  the  barge  (52 
feet]  -(-  10-15  feet  overhang  from  drills 
on  the  edge  of  the  barge).  The  CGA-100 
will  be  held  in  place  by  six  anchors, 
which  will  extend  outward  500  feet  in  all 
directions.  Each  anchor  will  be  marked 
with  a  whi.te  buoy  equipped  with  radar 
reflectors  and  lighted  at  night  with 
blinking  white  lights  (60  flashes  per 
minute).  The  navigational  hazard 
associated  with  the  anchoring  system 
can  be  minimized,  however,  as  the 
anchor  wires  can  be  "dropped"  and 
made  to  lie  on  the  bottom  within  10 
minutes  after  contractor's  receipt  of  a 
notification  of  an  impending  vessel 
movement.  Accordingly,  it  is  essenhai 
that  mariners  passing  between  the  barge 
and  the  anchor  buoys  communicate  with 
the  contractors  to  ensure  that  the  anciior 
wires  are  "dropped"  in  order  to 
minimize  this  navigational  hazard.  The 
dredge  SUPERSCOOP  will  also  be 
positioned  parallel  to  the  channel.  When 
in  the  channel,  it  will  cau.«ie  an 
obstruction  of  about  130  feet  (the  width 
of  the  SUPERSCOOP  (75  feet)  ^  (48 
feet) — the  width  of  the  largest  scows 
receiving  dredged  material  (connected 
to  the  dredge  by  wire  cables)).  The 
SUPERSCOOP  will  be  held  m  place  by 
four  anchors  extending  outward  500  feet 
in  all  directions,  with  the  same  "drop" 
capability  as  the  blasting  barge.  Each 
anchor  will  be  marked  similarly  with 
white  huoys  equipped  with  radar 
reflertors  and  blinking  white  lights  (60 
flashes  per  minute).  Again, 
communications  are  essential  for 
mariners  passing  between  the  dredge 
and  its  anchor  buoys  to  ensure  that  the 
anchor  wire  can  be  "dropped"  by  the 
contractor  if  necessary.  Though  the 
dredge  and  the  barge  are  being  operated 
by  the  same  contractor,  all 
communications  should  be  initiated  with 
the  SUPERSCOOP  since  that  vessel  has 
control  over  the  entire  project. 


Notification  o^ Blasting:  Two  hours, 
one  hour,  forty-five  minutes,  thirty 
minutes,  and  fifteen  minutes  prior  to 
blasting,  the  contractors  will  broadcast 
on  Channels  9,  13,  and  16  VHF-FM  their 
intention  to  conduct  blasting  operations. 
Approximately  fifteen  minutes  before  a 
blast  round  is  to  be  fired,  the  singal  will 
be  given  by  the  blaster  for  four  cleariy 
audible  prolonged  (4-6  seconds)  horn/ 
whistle  signals  to  indicate  that  the  blast 
area  is  being  secured  Two  work  boats 
will  be  available  for  security  of  the 
immediate  blast  area  One  boat  will  be 
placed  approximately  1500  feet  west  of 
the  blast  area.  The  second  boat  will  be 
placed  \5m  feet  east  of  the  blast  area. 
These  boats  will  patrol  and  warn  any 
vessel  traffic  of  the  impending  blast. 
When  the  area  is  determined  to  be 
secure  by  the  contractor,  the  blaster  will 
signal  with  four  clearly  audible  short 
(approximately  one  second  duration) 
hom/whistle  signals  to  indicate  that  the 
blast  is  going  to  be  fired  in  one  minute. 
The  blast  round  will  then  be  fired  unless 
there  is  a  last  minute  breakdown  in  the 
security  of  the  blast  area.  If  a  vessel  not 
involved  with  the  blasting  operation  is 
within  the  safety  zone  at  this  point,  the 
contractor  will  not  blast.  Immediately 
following  the  blast,  the  blaster  will 
inspect  the  area  and  determine  that  it  is 
clear  to  resume  operations.  At  this  point 
an  all  clear  signal  (4-6  second  horn/ 
whistle  signal)  will  be  given. 

This  safety  zone  is  necessary  to 
protect  vessel  traffic  operating  in  Boston 
Hdrbor  from  the  hazards  associated 
with  the  proposed  blasting  operations 
and  hazards  to  navigation  due  to  the 
presence  of  contractor  vessels  in 
proximity  to  the  Boston  Main  Channel, 
Boston  Inner  Harbor  Notice  of  this 
safety  zone  will  be  published  in  the 
Local  Notice  to  Manners  and  Safety 
Marine  Information  Broadcasts.  Entry 
into  this  safety  zone  during  blasting 
operations  will  be  prohibited,  unless 
authorized  by  the  Captain  of  the  Port 
Boston. 

Regulator>  Evaluation 

This  rule  is  not  major  under  Executive 
Order  12291  on  Federal  Regulation  and 
not  significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  CFR  11034'.  February  26, 
19:'9)  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  Regulatcr>'  Evaluation  is 
unnecessary  Costs  fo  the  shipping 
industry  from  these  regulations,  if  any, 
will  be  minor  and  have  no  significant 
adverse  financial  effect  on  vessel 
operators.  Deep  draft  vessel  traffic. 
fishing  vessels,  and  commuter  or  tour 
boats  may  experience  slight  delays  {a 
few  minutes)  in  departures  or  arrivals 


while  waiting  for  the  blast  to  occur: 
however,  mariners  can  time  their  transit 
through  the  safety  zone  with  contractors 
to  minimize  delays  by  communicating 
with  the  contractors  using  bridge  to 
bridge  marine  radios. 

Small  En!  1  til". 

Since  this  action  will  cause  only 
slight,  intermittent  delays  in  transits  by 
deep  draft  vessel  traffic,  fishing  vessels, 
and  commuter  or  tour  boats  and 
scheduling  of  transits  and  blasting 
operations  can  be  adjusted  as  necessary 
in  most  cases  to  accommodate  all 
parties,  no  significant  adverse  economic 
impact  should  result  from  this 
rulemaking.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.SC.  601 
et  seq.)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.SC. 

2^01  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12812,  and  has 
determined  that  this  rulemaking  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  rulemaking  is  categorically 
excluded  from  further  environmental 
documentation.  An  Environmental 
Impact  Statement  on  construction  of  the 
Third  Harbor  Tunnel  has  already  been 
issued  by  the  Federal  Highway 
Administration.  In  fact,  implementation 
of  this  rulemaking  should  help  to  reduce 
the  risk  of  collision  or  other  marine 
accidents.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  C(  ;  >.  :  .  where 
indicated  under  •"addresses." 

List  of  Subjects  in  33  i,YV.  Fart  Ibj 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  part  165  as  follows; 
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PART  165— {AMENDED! 

1  The  authonty  citation  for  part  165 

continues  to  read: 

Authonty  33  U  S.C.  1225  and  1231,  SO 
1.  S  C.  1*1.  49  CFR  1  46  and  33  CFR  r05-l(g). 

6.04-1,  6.04-6,  and  160.5. 

2,  A  new  temporary  \  185.T01-172  is 
added  to  read  as  follows:  ^ 

5  165.T01-172     Sfff«ty  Zoo«  Boston  Main 
SMp  Cr«OTn«4.  Boston  Inner  Hartxx-  8o«ton, 
MA. 

fa)  Location.  The  following  area  is  a 
safety  zone:  .\11  waters  of  the  Boston 
Inner  Harbor  within  an  area  described 
between  two  lines:  One  boundary  line 
nn  the  east  extending  across  the  Boston 
.Mam  Ship  Channel  from  the 
eas'pmmost  of  the  Massport  North  Jetty 
dock.  So  Boston,  to  the  landside  point  in 
Fast  Boston  abeam  Boston  Main  Ship 
Channel  Lig-hted  Buoy  112;  and  another 
bour.dary  line  on  the  west  extending 
across  the  Boston  Main  Ship  Channel 
from  the  northwest  comer  of  the  Boston 
Fish  Pier,  So.  Boston  to  Cashman's 
drydock.  East  Boston. 

(b)  Regulations.  (1)  Except  with 
p€rmission  of  the  Captain  of  the  Port,  all 
vessels  must; 

(i)  Remain  outside  the  safety  zone 
(i.e.,  not  operate  or  anchor  within  the 
area  between  the  two  boundary  lines  for 
the  safety  zone)  once  the  dredge 
SUPERSCOOP  has  given  the  final 
wa.'-ini  tr.at  a  blast  will  occur  (four 
clear:;,  audible  short,  one  second 
du.-3*ion,  l^am/whislle  signals  one 
.Ti.n..!e  p-i,jr  :o  the  blast)  and  remain 
c  •-  jr^    f  the  zone  until  the  dredge 
SITERSCOOP  has  given  the  all-clear 
Sana!  (a  hom/whistle  signal  soonded 
for  a  prolonged.  4-6  second  interval). 
Vessels  moored  at  the  Massport  North 
Jetty  dock  in  So.  Boston,  Cashman's 
dr>dock  in  E.  Boston,  or  the  north  face 
of  the  Boston  Fish  Pier  in  So.  Boston 
may  remain  inside  the  safety  zone 
provided  they  are  securely  moored. 

(ii)  Maintain  at  all  times  at  least  100 
yards  distance  from  the  blasting  barge 
CGA-IOO.  the  dredge  SUPERSCOOP, 
and  all  att<:nd;rs  «f  -ws  --  tugs  made 
fast  to  the  SUPERSf  OOP  ix  CGA-IOO. 

fiiil  V{d;n'a:n  at  ai:  time  a  safe 
distance  from  anchors  and  anchor  buoys 
deployed  by  the  blasting  barse  CGA-IOO 
and  the  dredge  SUPERSCOOP 

(ivl  Communicate  with  the 
SUPERSCOOP  (the  vessel  in  charge  of 
the  contractor  s  operation)  on  Channels 
9,  13,  or  16  VHF-FM  to  arrange  for  safe 
passage  when  the  CG.A-IOO  or 
SLPE„RSCOOP  (or  their  a.nchors)  are  in 
the  Boston  Main  Ship  Channel;  and  if 
requesting  barge  CGA-IOO  and  dredge 
SUPERSCOOP  to  slack  anchor  lines, 
provide  at  least  10  minutes  notification 


of  vessel  transit  to  allow  the  barge  and 
dredge  to  slack  their  anchor  lines. 

(v)  Provide  the  contractor  at  least  4 
hours  advance  notice  (i.e^  Charmels  9. 
13,  or  16  VHF-FM  or  cellular  phone 
(617-966-1670))  to  move/suspend  his 
operations  in  any  case  where  the 
transiting  vessel  operator  believes  the 
safe  passage  of  his  vessel  is  jeopardized 
by  the  presence/operation  of  the  CGA- 
IOO  and  SUPERSCOOP, 

(2)  Except  with  the  permission  of  the 
Captain  of  the  Port,  vessels  involved 
with  the  Third  Harbor  Tunnel  blasting 
and  dredging  operations  must; 

(!)  CGA-IOO  and  SUPERSCOOP  Mark 
anchors  with  white  buoys,  lighted  at 
night  with  a  white  light  (60  flashes  per 
minute);  emd  slack  anchor  lines  to  the 
bottom  of  the  channel  within  10  minutes 
after  receipt  of  a  request  to  do  so  from 
any  vessel  operator  intending  to  transit 
the  safety  zone. 

(ii)  Ail  vessels:  Move/suspend 
operations  and  relocate  to  a  safe 
position  writhin  four  hours  after  receipt 
of  a  request  to  do  so  from  any  vessel 
operator  expressing  concern  about  the 
safety  of  any  impending  transit  through 
the  safety  zone. 

(iii)  SUPERSCOOP;  Communicate 
with  and  arrange  safe  passage  through 
the  safety  zone  for  all  vessels  not 
involved  in  Third  Harbor  Tunnel 
blasting/dredging  operations, 
(iv)  SUPERSCOOP:  Initiate 
appropriate  broadcast  notices  and 
warning  signals  to  local  mariners  prior 
to  and  after  conducting  blasting 
operations.  Two  hours,  one  hour,  forty- 
five  minutes,  thirty  minutes  prior  to 
blasting,  broadcast  on  Channels  9. 13. 
and  16  VHF-FM  the  intention  to  conduct 
blasting  ojierations.  Approximately 
fifteen  minutes  before  a  blast  round  is  to 
be  detonated  give  a  signal  of  four 
clearly  audible  prolonged  (4-6  seconds) 
hom/whistle  signals  to  indicate  that  the 
blast  area  is  being  secured.  Determine 
the  blast  area  to  be  secured.  Signal  with 
four  clearly  audible  short 
(approximately  one  second)  hom/ 
whistle  signals  to  indiate  that  the  blast 
is  going  to  be  detonated  in  one  minute. 
Do  not  blast  if  a  vessel  not  involved 
with  the  blasting  operation  is  within  the 
safety  zone  with  exception  of  vessels 
moored  as  described  in  paragraph  (c)(1) 
Immediately  following  the  blast, 
inspect/ survey  the  blast  area  to 
determine  whether  it  is  clear  to  resume 
operations.  Remove  any  debris  that 
lessens  the  channel  depth.  Give  all  clear 
signal  (4-6  second  hom/whistle  signal) 
after  area  is  determined  to  be  clear  to 
resume  normal  operations. 

(v)  All  vessels:  Relocate  to  a  safe 
distance  prior  to  conducting  blasting 
operations. 


(3)  The  Captain  of  the  Port  may,  upon 
request,  authorize  a  deviation  from  any 
rule  in  this  section  if  he  determines  that 
the  proposed  operations  can  be  done 
safely. 

14)  The  Captain  of  the  Port  may  direct 
the  movement  of  any  vessel  within  the 
safety  zone  as  appropriate  to  ensure  the 
safe  navigation  of  vessels  through  the 
safety  zone. 

fc)  Effective  date.  This  regulation 
becomes  effective  at  12:01  am,  April  1. 
1992  and  terminates  at  12:01  a.m.,  local 
time.  July  1,  1992. 

Dated;  March  20,  1992. 
W  H.  Boland.  jr.. 

Captain.  U.S.  Coas:  Guard,  Captain  of  the 
Port.  Boston,  Massachusetts. 
(PR  Doc  92-9230  Filed  4-20-92:  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

36  CFR  Part  21 

RIN2900-AF11 

Expanded  Benefit  Payment  for  Certain 
Officers  and  Former  Officers 

agency:  Department  of  Veterans 

.Affairs. 

ACTtoti:  Interim  regulations  with  a 

request  for  comments. 

SUMMARY:  The  Department  of  Veterans 
Affairs  Nurse  Pay  Act  of  1990  requires 
VA  (Department  of  Veterans  Affairs]  to 
make  payments  to  certain  military' 
officers  and  former  officers  who  were 
comm.issioned  in  1977  or  1978.  These 
regulations  will  acquaint  the  public  with 
the  way  in  which  VA  will  administer 
these  payments. 

dates:  Effective  Date:  VA  makes  these 
regulations,  like  the  section  of  law  they 
implement,  retroactively  effective  on 
August  15,  1990,  Comments  must  be 
received  on  or  before  May  21, 1992. 
Comments  will  be  available  for  public 
inspection  until  June  1.  1992. 
ADDRESSES:  Send  wntten  comments  to; 
Secretary  of  Veterans  Affau-s  (271A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  mspection 
only  in  the  Veterans  Services  Unit,  room 
170  of  the  above  address  between  the 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Fnday  (except  holidays)  until 
lune  1,  1992, 

FOR  FURTHER  WFORMATION  CONTACT 
June  C  Schaeffer,  Assistant  Director  for 
Pohcy  and  Program  Administration, 
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Education  Service,  Veterans  Benefits 
Administration.  (202)  233-2092. 
SUPPLEME>fTARY  INFORMATION:  Section 
207  of  the  Department  of  Veterans 
Affairs  Nurse  Pay  Act  of  1990  (Pub.  L 
101-366)  provides  that  VA  will  make 
payments  to  certain  officers  and  former 
officers.  This  pajonent  is  to  be  the 
equivalent  of  what  they  would  have 
received  under  the  Vietnam  Era  GI  Bill 
had  they  been  eligible  for  benefits  under 
that  program.  Thus,  these  implementing 
regulations  contain  references  to  the 
provisions  of  law  which  governed  the 
Vietnam  Era  CI  Bill. 

The  Department  of  Veterans  Affairs 
has  determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  E.O.  12291, 
entitled  Federal  Regulation.  The 
regulations  will  not  have  a  SlOO  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abiHty  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  amended  regulations, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b),  the  amended 
regulations,  therefore,  are  exempt  from 
the  initial  and  final  regulatory  fiexibility 
analyses  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  the  regulations  affect  only 
individuals.  They  will  have  no 
significant  economic  impact  on  small 
entities,  i.e.,  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  jurisdictions. 

The  Department  of  Veterans  Affairs  is 
publishing  the  amended  regulations  as 
interim,  immediately  effective 
regulations  without  obtaining  prior 
public  comment.  The  Department  of 
Veterans  Affairs  finds  that  good  cause 
exists  for  dispensing  v/ith  prior 
publication  for  pubhc  comment.  As  a 
result  of  the  publicity  surrounding  the 
enactment  of  this  law.  the  Department 
of  Veterans  Affairs  has  already  received 
many  claims  from  potentially  eligible 
officers  and  former  officers  for  the  sum 
of  money  payable  under  Pub.  L.  101-366. 
The  law  contains  a  deadline  of  January 
1.  1992.  before  which  all  claims  must  be 
filed.  The  usual  procedure  of  fi.st 
obtaining  public  comment  means  that  it 


would  be  difficult  to  have  final 
regulations  before  the  deadline.  This 
might  have  the  effect  of  denying  benefits 
to  veterans  who  might  otherwise  be 
entitled  to  them.  Consequently  a  delay 
for  prior  public  comment  would  be 
contrary  to  the  public  interest. 

VA  finds  that  good  cause  exists  for 
making  these  new  regulations,  liko  thp 
provision  of  law  they  implement, 
retroactively  effective  on  August  15. 
1990.  These  regulations  are  intended  to 
achieve  a  benefit  for  individuals.  The 
maximum  benefits  intended  in  the 
legislation  will  be  achieved  through 
prompt  implementation.  Hence,  a 
delayed  effective  date  would  be 
contrary  to  statutory  design,  would 
complicate  administration  of  the 
provision  of  law.  and  might  result  in  the 
denial  of  a  benefit  to  sorrieorip  who  is 
entitled  to  it. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
program. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education.  Grant 

programs-education,  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements,  Schools.  Veterans, 
Vocational  education,  Vocational 
rehabihtation. 

Approved;  |anuar>'  28.  1W2, 
Edward  |.  Derwinskl, 

St'crptary  (jf  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  21,  is  amended  as 

set  forth  below, 

PART21-V0CAT10NAL 
REHABILITATION  AND  EDUCATION 

1.  In  part  21  subpart  F-2  is  added  to 

read  as  follows; 

Subpart  F-2— Offlc«f  Adjustment  Beneftt 

Sec. 

21  4700  Eligibility  for  benefit  payment. 

21.4701  Application. 

21  4:'02  Election. 

21  4703  Officer  adjustment  benefit  payment 

21  4"04  Provisions  nci  applicable  to  this 

subpart 

21  4~05  Delegation  of  authority. 

Authority:  Sec  20',  Pub  L  lOl-SOfl,  104 
Stat,  442, 

Subpart  F-2— Officer  Adjustment 
Benefit;  Officer  Adjustment  Benefit 
Program 

§21.4700    EllglWIIty  for  benefit  payment 

An  individual  who,  dunng  1977  or 
1978  was  attending  a  ser\-ice  academy 
or  was  a  member  of  the  Senior  Reserve 
Officers  Training  Corps  may  be  eligible 
to  receive  a  payment  from  VA  for 
educational  programs  which  the 
individual  subsequently  pursut^d 


provided  the  mdiv  idua!  meets  the 
eligibility  criteria  gtnted  in  paragraph  (a) 
of  this  section. 

(a)  Benefit  payment  dependent  upon 
meeting  eligibility  criteria.  An 
Individual  who  makes  application 
pursuant  to  {  21.4701  of  this  subpart 
may  elect  to  receive  a  benefit  payment 
as  provided  in  §  21.4703  of  this  subpart, 
if  the  individual — 

(1)  Before  January  1, 1977.  commenced 
the  third  academic  year  as  a  cadet  or 
midshipman  at  one  of  the  service 
academies  or  the  third  academic  year  as 
a  member  of  the  Senior  Reserve 
Officers'  Training  Corps  in  a  program  of 
educational  assistance  under  section 
2104  or  2107  of  title  10.  United  States 
Code; 

(2)  Served  on  active  duty  for  a  period 
of  more  than  180  days  pursuant  to  an 
appointment  as  a  commissioned  officer 
received  upon  graduation  from  one  of 
the  service  academies  or  upon 
satisfactory  completion  of  advanced 
training  (as  defmed  in  section  2101  of 
title  10.  United  States  Code)  as  a 
member  of  the  Senior  Reserve  Officers' 
Training  Corps; 

(3)  After  that  period  of  active  duty— 
(i)  Was  discharged  or  released  under 

conditions  other  than  dishonorable,  or 
(ii)  Continued  to  serve  on  active  duty 
without  a  break  in  service;  and 

(4)  If  he  or  she  is  enrolled  in  the  Post- 
Vietnam  Era  Veterans'  Educational 
Assistance  Program  (VEAP)  provided 
under  chapter  32.  title  38,  United  States 
Code  (Subpart  G  of  this  part),  submits  to 
the  Secretary  of  Veterans  Affairs,  in  the 
form  and  maimer  as  the  Secretary  shall 
prescribe,  an  irrevocable  election  to  be 
disenrolled  from  that  program.  (See 

S  21.5058  and  §  21.5064  of  this  part). 

(Authority:  Sec  207.  Pub,  L  101-366, 104  Stat. 
442) 

(b)  Definitions.  For  the  purposes  of 
this  section — 

(1)  The  term  service  academy 
rheans — 

(i)  The  United  States  Mihtary. 
Academy, 

(ii)  The  United  States  Naval 
Academy. 

(iii)  The  United  States  Air  Force 
Academy,  or 

(iv)  The  United  States  Coast  Guard 
Academy; 

(2)  The  term  active  duty  has  the 
meaning  given  this  term  by  38  U.S.C 
101(21). 

(Authority:  Sec.  207.  Pub.  L  101-366, 104  Stat. 

4421 

§21.4701     Applicauon. 

Each  individual  described  in 
5  21.4700(a)  of  this  subpart,  who  wishes 
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to  receive  a  payment  as  provided  m 
5  21.4703  of  this  subpart,  shall  file  an 
application  with  VA  on  or  b€fGre 
December  31.  1991  The  application  shall 
be  in  the  fonr.  pre^nt>«d  by  the 
Secretary  of  Veterans  Affairs. 
I  Autbonty:  Sec.  20"   P-jb   L  101-366.  104  SUt. 
442) 

5  21.4702    Election. 

For  the  purposes  of  this  subpart  VA 
will  deem  a  participant  in  VTAP  to  have 
made  an  irrevocable  election  to  be 
disenrolled  from  VEAP  when  the 
individual — 

(a)  Is  described  in  S  21.4700  of  this 
subpart  and 

(b]  Files  an  application  for  and  an 
election  of  benefits  under  5  21.4701  of 
this  subpart. 

f  Authority  Sec  207.  Pub.  L  101-36a  104  Sut 
i-»2) 

i  21.4703    0*flc«r  B^JIustm^nt  b«"«*W 
payment 

(a)  Previous  \T.AP payments  will 
affect  the  payment  amount.  VA  will 
make  a  payment  to  each  individual 
found  eligible  under  §  21  4T00  of  this 
subpart,  who  makes  a  timely  application 
under  i  21. 4701  of  this  subpart,  and.  if 
required,  an  election  under  §  21.4702  of 
thi3  subpart,  m  an  amount  to  be 
determined  as  follows 

ii;  If  the  individual  nas  received 
educational  assistance  under  chapter  32, 
title  38.  United  S'a'es  Code  for  the 
pursuit  of  a  prosjram,    or  ?-;->«'••■.  ms,  ^'f 
education.  V,A  will — 

(ij  Determine  the  amou.-;'  of 
educational  assistance  allowaroe  the 
individual  would  have  received  under 
chapter  34,  tr.ie  38,  United  Sta»-  s  Cixie 
for  p'ursjit  of  that  program  ior  programs) 
during  the  penod  ending  on  December 
31.1989; 

(ii]  Determine  the  amount  of  the 
educational  assistance  that  the 
individual  received  under  chapter  32, 
title  38,  United  States  Code,  for  the 
pursuit  of  that  program  (or  programs) 
d urr.g  the  same  period,  exclusive  of  the 
portion  of  that  amotint  representing  the 
veteran's  own  contribution  to  the  VE,AP 
fund;  and 

(lii)  Subtract  the  amount  determined 
in  paragraph  (a)(l)(ii)  of  this  section 
from  the  amount  determined  in 
paragraph  (a)(l)(i)  of  this  section.  If  the 
result  is  a  positive  number,  that  is  the 
am.Gunt  payable  under  this  subpart. 

'2)  If  the  individual  has  not  received 
educational  assistance  under  chapter  32, 
title  38,  United  States  Code,  the  payment 
amount  will  equal  the  amount  of 
educational  assistance  allowance  the 
individual  would  have  received  under 
chapter  34.  title  38,  United  States  Code. 
for  the  pursuit  of  a  program  (or 


programs)  of  education  if  the  individual 
had  been  entitled  to  e*iucational 
assistance  under  that  program  dunng 
the  period  ending  on  December  31.  1989 
(Authority:  Sec  207.  Pub.  L  101-366.  104  Stat 

♦*2)  .  ., 

(b)  Determining  the  amount  payable 

under  chapter  34.  In  determining  the 

amount  payable  under  paragraphs 

(a)(l){i)  and  (a)(2)  of  this  section,  VA 

will  apply  the  law  and  regulations 

governing  chapter  34,  title  38,  United 

States  Code  on  the  dates  of  the  pursuit 

of  the  program  (or  programs)  of 

education,  except  as  noted  in  §  21.4704 

of  this  subpart. 

(Authority:  Sec.  207.  Pub.  L  101-366. 104  Stat 

442] 

5  2 1  4704    Pro¥t»k>n«  not  appttcab^e  to  tWa 

(a)  Some  provisions  of  chapters  34 
and  36,  title  38.  United  States  Code,  do 
not  apply  in  determining  the  officer 
adjustment  benefit  payment 

In  determining  the  amount  of 
educational  assistance  allowance  to 
which  an  individual  would  have  been 
entitled  under  chapter  34,  title  38.  United 
States  Code,  the  following  provisions  of 
that  chapter  and  chapter  36,  title  38, 
United  States  Code  and  any 
implementing  regulations  therefor  are 
not  applicable: 

(1)  38  U.S.C.  1652(a)  (1)  and  (2), 

(2)  38  U.S.C.  1663. 

(3)  38  U.S.C.  1671  to  the  extent 
implemented  to  require  submission  of  an 
application  before  initiating  a  program 
of  education, 

f4]  38  U.S.C.  1882A, 

(5)  38  U.S.C  1685. 

(6)  38  U.S.C.  1686, 

(7)  38  U5.C  1695  through  1698, 

(8)  38  U.S.C.  1780(d), 

(9)  38  U.S.C.  1784. 

(10)  38  U.S.C.  1785  (b)  and  (e)(1). 

(11)  38  U.S.C.  1786(b).  and 

(12)  38  U.S.C.  3107(c). 
(Authority:  Sec.  207,  Pub.  L  101-366. 104  Stat 
442) 

(b)  Applicability  of  requirements  of 
chapter  34,  title  38,  United  States  Code 
pertaining  to  applications,  evidence  and 
certifications.  (1)  Provisions  of  the  Code 
of  Federal  Regulations  formerly  applied 
regarding  evidence  and  certifications 
required  to  establish  the  individual's 
entitlement  to  educational  assistance 
allowance  under  chapter  34.  title  38, 
United  States  Code,  will  be  applied  to 
the  extent  apphcable  when 
implementing  the  sections  in  this 
subpart. 

(2)  However,  in  the  event  that  a 
school  or  training  establishment  is 
unwilling  or  no  longer  able  to  provide 
necessary  information.  VA  will  accept 


for  the  purpose  of  the  sections  in  this 
subpart  any  reasonable  secondary 
evidence  which  the  Secretary  of 
Veterans  Affairs  deems  appropriate  to 
establish  the  claim. 

(3)  No  provision  of  chapter  34.  title  38. 
United  States  Code,  nor  any  provision  of 
the  Code  of  Federal  Regulations  which 
implemented  that  chapter  shall  be 
applied  to  this  subpart  if— 

(i)  The  provision  would  have  required 
a  prior  claim  or  appUcation  or  otherwise 
limited  the  timeliness  of  performance  of 
a  precondition  to  receipt  of  benefits 
under  that  chapter,  and 

(iij  Compliance  with  the  provision 
could  not  be  effected  by  August  15, 1990. 

(4)  Provisions  of  the  Code  of  Federal 
Regulations  which  would  have  required 
pnor  approval  of  an  individual's  change 
of  program  of  education  do  not  apply  in 
determimng  the  payment  under  this 
subpart. 

(Authority:  Sec.  207,  Pub.  L  101-366.  104  Stat 
442) 

(c]  Approval  of  courses.  If  a  course 
was  not  approved  for  training  under 
chapter  34,  Utie  38,  United  States  Code, 
at  the  time  an  individual  pursued  it  no 
retroactive  determination  of  approval 
will  be  permitted  for  the  purpose  of 
determining  benefits  payable  under  this 
subpart. 

(Authority:  Sec.  207,  Pub.  L.  101-366, 104  Stat 
442) 

[d  I  Veteran-nonveteran  student  ratio 
requirement  If  VA  determined  that  a 
course  met  the  provisions  of  38  U.S.C 
1673(d)  regarding  the  percentage  of 
veteran  students  at  the  time  the  course 
was  pursued  by  an  eligible  individual 
no  redetermination  will  be  required  as  a 
result  of  the  decision  to  pay  the 
individual  benefits  under  this  subpart.  If 
at  the  time  the  course  was  pursued  by 
the  individual  VA  had  not  determined 
the  course's  compliance  with  38  U.S.C. 
1673(d)  regarding  that  percentage  of 
veteran  students,  for  purposes  of  this 
subpart  VA  will  consider  the  course  to 
have  met  that  requirement 
(Authonty:  Sec.  207.  Pub.  L.  101-368.  li>4  Stat, 
4421 

§  21.4705    Delegation  of  euthortty. 

Authority  is  delegated  to  the  Chief 
Benefits  Director  and  to  supervisory  or 
adjudicative  personnel  within  the 
jurisdiction  of  the  Education  Service 
designated  by  him  or  her  to  make 
findings  and  decisions  under  Pub  L. 
101-366,  section  207. 

(Authonty:  Sec.  207,  Pub.  L  101-366,  104  Stat 
442) 

(PR  Doc.  92-8659  Filed  4-20-92.  8:45  am) 
BiLUMQ  coot  wa»-ov«i 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

l«W  Docket  Ma  »1-2«4;  RW-7791 1 

Radio  BriMdcasfing  Services; 
BIsmardli,  NO 

agency:  Federal  Ctimmiincatiuns 

Commtssion. 

ACnOM:  Finat  rule 


summary:  The  Commission,  at  the 
rf-que&t  of  Chnstopher  G.  Abbott,  aliots 
Channel  248C  (0  Bismarck.  North 
Dfikota.  as  the  community's  sixth  loca! 
commercial  F\i  tiTRosmisHion  service 
See  56  FR  47177,  published  Septembe.' 
18.  :9gi.  Chanael  24«C  can  be  aUotted  to 
Bismarck  In  comptianre  with  the 
Commission's  minimum  distance 
separation  requirements  VkTth  a  site 
restriction  of  3.4  kilometers  [2  1  miles) 
southeast  to  avoid  a  short-spacmR  to  the 
reference  coordinates  and  the 
roastructfon  permit  which  has  been 
issued  for  a  new  station  on  Channel 
250A  at  Beuiah.  North  Dakota,  at 
coordinates  North  Latitude  46-47-35  and 
West  Loi^tude  100-44-18  With  this 
action,  this  proceeding  ts  terminated 
OATE8:  Effective  June  1.  1992  The 
window  period  for  filing  apphcations 
vMli  open  on  June  2.  1992.  and  close  on 
fuly  2. 1992. 

FOa  FURTHER  INFORMATION  CONTACT 
Leslie  K.  Shapiro,  Ma.ss  Media  Bureau, 
!202)634-«53a 

SUPPLEMENTARY  INFORMATION:  Fhia  18  a 
Rynppftja  of  the  C^jmmission  s  Report 
and  Order.  MM  Docket  No  91-264. 
adopted  April  7. 1902.  and  released 
April  16. 1992.  The  full  text  of  this 
Commisaioo  decision  ts  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW 
'^^  ashingtoo.  DC.  The  complete  text  of 


this  decision  may  also  be  purchast-d 
fn,)m  the  Commission's  copy  contrartur 
Dowmtown  Copy  Center,  (202j  4S2-U2: 
1714  21st  Street   \"W  ,  Washinjj'nn   DC 
20036. 

List  of  Subiects  in  47  CFR  Part  73 
R<idJo  bfoadcastmj? 

PART  7^-^  AMENDED  1 

1.  The  authonty  citation  for  pHi-t  73 

confmiios  to  read  as  follows 

^uAc>nt> :  4'  ! ;  S  C  1 M  303 

9  73.202    lAiwndMll 

2  Section  73.2n2thl  the  ThWp  oI  '■M 
.allotments  mider  North  D8kf>*.=i  t> 
amended  by  adding  Channel  24BC  at 
Bismarck 

FeiierHi  Conimujiiii^rf!ior.6  Cu,T,m:!kS:ji'.. 
Michael  C  Rugei. 

'\i  ting  Chief.  AlJocaiJOfts  BramJi  Pouc^  and 
Ri.h^s  Dtvjsjon.  Ma&s  Media  Bureau. 
;ra  Due.  92-92.5.^  FilfMi  4-20-92:  8.46  ttmj 
Btu.tNQ  coot  m^*-6^-m 


47  CFR  Part  73 

1  MM  Docket  »4o  91-262:  RM-7792f 

Radio  Broadcastbig  Services; 
WaKeftKKo,  SC 

agency:  Federal  ComnvaRK,H*:oni> 

Comm.ission. 

ACTION:  F'mal  rule 


summary:  The  Commission  a!  the 
request  of  Cretham  Commumcatior; 
InL  .  »uh«tltule«  Channel  265C3  for 
Channel  265A  at  Walterboro.  South 
Carolina,  and  modifies  the  Itcenae  of 
Station  WALD-FM  to  speafy  operation 
on  the  higher  class  channel.  See  56  FR 
467»1.  pubhshed  September  16, 1991 
Channel  265C3  can  be  allotted  tr. 
Walterboro  in  compliance  with  the 
Cnrp.m'Sfiion  ■  minimum  distancr 


separation  requin«"i(intg  with  e  Kiit- 
restnctiun  of  19,"  kiUmt-tfrs  (12,2  mues) 
H'Ttheast  to  aixommodnte  petitioner's 

desired  transmri-r  s:i<'  ,«'  ;   -ordinates 

Nortli  La'itude  :»,2-v%i-^)i.;  t,;.::  West 

Long:'^..i«'  m ::8-H.»  Wi?h  this  action. 

this  proceediaj}  is  temnna  »pd 
EFFECTTVE  DATE:  S'inp  ;    :^>: 

FO«  FUHTHER  MFORMATIOM  CONtACT 
Leslie  K   Shrtp^ro..  hArtus  Meotn  l-n^'i^  ..j 
(2021  f>34^-hS-«l 

Sll»»n.EMEI»TARV  INfOIIIHATlOW    Prs  •'.  a 

h\  :•"  tpsis  of  ih*'  ("iMTiniihSi!!"^  N  h  I  I'orX 
Hfifl  (~>Trfef,  MM  r)<K:kp«  Sn  9'   ».2. 
1.:    ;'ed  .April  "',  19Hi  «n<t  mfMsixi 
,'\-:":.  :fi   1^12  Thf'  ';.,;■.<:,!'■•    ■ 
Com.'T:iS.sion  (ieasioti  ta  «v«.lHt>u*  iur 
insp'T' ,(;::  nr.d  i  ii;!\;!iw:  i^  .'iin:  ■  ..-TiaJ 
bu8ir:f-.s  h'jHTfi  m  'he  }  i  {'  f'V^f.uf's 
Bran  r:  iHix.r;  ::.«!)  ihtj  M  si-,-.  ■  wx. 
Washington.  LK.  'n>-'  ,■  .i;-!;i,,>ie  ttxt  of 
this  decuioc  rr.ny  a::**,  b<'  jji-rchased 
from  the  Ck>in.'nis,siou  s  copy  contractor. 
Downtown  C;  ;  \  Center.  (202)452-1422. 
17 -,4  21 «(  S*Tw*t,  .NW  ,  W„s".r:rf'iKi   "  >C 
2!!^!  :h 

l.!**!  of  Subiei  til  in  4?  t',",>"R  P»rt  7j 

p  rtiii.';  i»n,itJrlt,Hstii'i>4 

PART  73-J amended; 

1.  The  BvUtMir.fy  ctsturi;  In:  pa.-;  73 
coatirnph  to  re'Hd  hs»  f<'»l::r>w< 


\,utborit>  :  4'  !."  S  f"^ 


•.ax 


§73202    |Am«fidwli 

2  S«»cti(>n  73  20'>'>)!,  thf  T  .■■•'■>if-  .>'  »•'..* 
■\l!otments  trrrdfr  .Soitth  ('.Hrn, -n!?    •^ 
H mended  \yy  ri'TTnovtn^  ('haiiru-,  :^1-/'  \ 
rt:".d  Bddinj<  f^hannei  26S<_T"<  «' 
V\  rtlfertxim 

fcderH;  OrrvrrYiiriv  M!)f">i»  f  .i)mmi»8i«»n, 

"icrj.'y!  CJiief  ..V.-'tx-ii;. ■■,'!./>»  H  a  ncK  Policy  and 

Rit.'et  D.'vnktn.  Mom  Sii-if'i:  /'\i'«-i,;  i 
[VH  Ikx:   Wl-eiM  FVlMl  ♦  A/  »!.:.  h*o  amj 
••LXJ»«  COO€  »Til-«J.« 
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Federal   Register 

Vol.  57.  No.  "7 
Tuesday,  April  21.  1992 


Th.s   section   of   tn€   FEDERAL  REGISTER 
contains   notices  to  t^e  duC'C  of  tne 
proposed   issuance   of  rules  and 
'■emulations    The  purpose  of  tr>ese  ronces 
iS  to   give   inte'es'ed   persons   an 
oDOortuntTy   to   carticicate  m   t^e  Oite 
making  pnof  to  tre  adoption  oi  the  final 

rules. 


DEPARTMENT  OF  AGRICULTURE 
Agrtcuttural  MarkeUng  Service 


7  CFR  Part  28 
tCN-92-0011 


I 


Revisions  of  User  Fees  for  Cotton 
Ctasstficatlon,  Testing  and  Standards 

agency:  .Agricultural  Marketing  Service, 

l'SD.-\ 

ACT»0»<:  Proposed  rule. 


summary:  The  Agricultural  Marketing 
Ser\nce  {.\MS)  proposes  to  raise  user 
fees  charged  to  cotton  producers  for 
cotton  classification  services  under  the 
Cotton  Statistics  and  Estimates  Act  in 
accordance  with  the  formula  provided  in 
the  Uniform  Cotton  Classing  Fees  Act  of 
1987,  as  amended  by  Public  Law  102- 
237.  The  1991  user  fee  for  High  Volume 
Instrument  (HVl)  classification  service 
was  SI  73  per  bale.  This  proposal  would 
raise  the  fee  for  1992  to  $1.92  per  bale. 
Manual  cotton  classification  services 
would  be  discontinued. 

Fees  charged  for  cotton  classification 
services  under  the  U.S.  Cotton 
Standards  Act  would  also  be  increased. 
Also,  higher  fees  are  proposed  for  other 
classification  and  testing  services,  and 
for  copies  of  the  standards.  These 
proposed  fees  are  necessary  to  recover 
the  increased  costs  of  providing  such 
services,  including  administrative  and 
supervisory  costs. 

DATis:  Comments  must  be  received  by 
May  6,  1992. 

ADDRESSES:  Comments  and  inquiries 
should  be  addressed  to  Lee  Clibum, 
Cotton  Division.  AMS.  USDA,  room 
2641-S.  P  0  Box  96456.  Washington.  DC 
20090-6456.  Comments  will  be  available 
for  public  inspection  during  regular 
business  hours  at  the  above  office  in  rm. 
2841-South  Building.  14th  & 
Independence  Avenue.  SW., 
\Vdsh!nj?*'ir.  DC 

FOR  FURTHER  INFORMATION  CONTACT; 
Lee  Chbum.  202-720-3193. 


SUPPtEMeNTArtV  ihformatioh:  This 
proposed  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regiilation  1512-1 
and  has  been  determined  to  be  "non- 
major"  since  it  does  not  meet  the  criteria 
for  a  major  regulatory  action  as  stated  in 
the  Order. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  Administrator,  Agricultural 
Marketing  Service  (AMS),  has  certified 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.]  because: 

(1)  The  proposed  fee  increases  merely 
reflect  a  minimal  increase  in  the  cost- 
per-unit  ourently  borne  by  those 
entities  utilizing  the  services; 

(2)  The  cost  increase  will  not  affect 
competition  in  the  marketplace;  and 

(3)  The  use  of  classification  and 
testing  services  and  the  purchase  of 
standards  is  voluntary. 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  previously  approved  by 
the  Office  of  Management  and  Budget 
and  assigned  OMB  control  numbers 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.). 

It  is  anticipated  that  the  proposed 
changes,  if  adopted,  would  be  made 
effective  July  1, 1992.  as  provided  by  the 
Cotton  Statistics  and  Estimates  Act. 

Fees  for  Classification  Under  the  Cotton 
Statistics  and  Estimates  Act  of  1927 

The  user  fee  charged  to  cotton 
producers  for  HVl  classification  services 
under  the  Cotton  Statistics  and 
Estimates  Act  (7  U.S.C.  473a)  was  $173 
per  bale  during  the  1991  harvest  season 
as  determined  using  the  formula 
provided  in  the  Uniform  Cotton  Classing 
Fees  Act  of  1987.  The  fees  cover 
salaries,  costs  of  equipment  and 
supplies,  and  other  overhead  costs 
Including  administrative  and 
supervisory  costs. 


This  proposed  rule  would  establish 
the  user  fee  charged  to  producers  for 
High  Volume  Instrument  classification 
at  $1.92  per  bale  during  the  1992  harvest 
season. 

The  user  fee  charged  to  producers  for 
cotton  classification  service  was  based 
upon  the  cost  of  providing  manual 
classification  from  1981  through  1991. 
The  formula  for  establishing  this  fee  was 
specified  by  the  Omnibus  Reconciliation 
Act  of  1981  until  the  Uniform  Cotton 
Classing  Fees  Act  of  1987  was  passed. 
The  fee  for  manual  classification  was 
established  by  the  formula  in  the  Act, 
and  the  fee  fo'r  HVI  classification  was 
established  by  adding  fifty  cents  to  the 
fee  for  manual  classification. 

Public  Uw  102-237  (105  Stat.  1818, 
December  13, 1991]  amended  the 
formula  in  the  Uniform  Cotton  Classing 
Fees  Act  for  establishing  the  fee  charged 
to  producers  for  classification  so  that 
the  fee  would  be  based  on  the  prevaihng 
method  of  classification  requested  by 
producers  during  the  previous  year.  H\'I 
classing  was  the  prevailing  method  of 
cotton  classification  requested  by 
producers  in  1991.  Therefore,  the  1992 
user  fee  for  classification  service  would 
be  based  on  the  1991  base  fee  for  H\l 
classification. 

USDA  proposed  to  eliminate  manual 
cotton  classification  service,  since  the 
quality  data  that  is  provided  under 
manual  classification— grade,  staple  and 
micronaire — is  now  provided  as  part  of 
the  HVI  classification  service,  and  there 
18  no  practical  reason  to  continue  to 
provide  manual  classification  as  a 
separate  service. 

There  may  be  other  methods  of  cotton 
classification  developed  in  the  future 
which  could  be  used  in  addition  to  HVI 
classitlcation.  Until  such  time,  al!  USDA 
cotton  classification  would  consist  of 
the  HVI  method  under  this  proposal. 

The  proposed  fee  was  calculated  by 
applying  the  formula  specified  in  the 
Uniform  Cotton  Classing  Fees  Act  of 
1987.  as  amended  by  Public  Law  102- 
237.  The  1991  base  fee  for  HVI 
classificatjon  exclusive  of  adjustments. 
as  provided  by  the  Act,  was  $1.80  per 
bale.  A  3.4  percent,  or  six  cents  per  bale 
increase  due  to  the  percentage  change  in 
the  implicit  price  defiator  of  the  gross 
domestic  product  added  to  the  $1.80 
would  result  in  a  1992  base  fee  of  Si  86 
per  bale.  The  formula  in  the  Act 
provides  for  the  use  of  the  percentage 
change  in  the  implicit  price  deflator  of 
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the  gross  national  product  (as  indexed 
for  the  most  recent  12-month  period  for 
•vhich  statistics  are  available). 
However,  this  has  been  replaced  by  the 
gross  domestic  product  by  the 
Department  of  Commerce  as  a  more 
appropriate  naeasure  for  the  short-term 
monitoring  and  analysis  of  the  U.S. 
economy 

The  number  of  bales  to  be  ciRssed  by 
the  United  States  Department  of 
Agriculture  from  the  1992  crop  is 
estimated  at  16,000.000.  The  1992  base 
fee  would  be  decreased  15  percent 
based  on  the  estimated  number  of  bales 
to  be  classed  (one  percent  for  every 
100,000  bales  or  portion  thereof  above 
the  base  of  12.500.000  bales,  limited  to  a 
maximum  adlus'ment  of  15  percent' 
This  percentage  factor  amounts  to  a  27 
cen's  per  bale  reduction  and  would  be 
subtracted  from  the  1992  base  fee  of 
$1.86  per  bale,  resulting  in  o  fee  of  $1  59 
p«^r  bale. 

The  formula  would  require  addition  nf 
d  five  cenu  per  bale  surcharge  to  the 
$1  59  per  bale  fee  since  the  proiected 
operating  reserve  would  be  less  than  2S 
percent.  The  five  cent  surcharge  would 
result  in  a  1992  season  fee  of  $1.64  per 
bale.  Assuming  a  fee  of  $1.64.  the 
projected  operating  reserve  would  be 
one  percent.  An  additional  28  cents  per 
hale  would  be  required  to  provide  an 
ending  accumulated  operating  reserve 
for  the  fiscal  year  of  at  least  10  percent 
of  the  projected  cost  of  operatuig  the 
program.  This  would  establtsh  the  1992 
season  fee  at  $1.92  per  bale  for  HVi 
( iassification. 

.AccordiiTgiy,  in  {  28.909.  paragraph 
lb),  which  refers  to  the  cost  of  manual 
classification  would  be  removed. 
Paragraphs  (c)  and  (d)  of  §  2a909  would 
be  redesignated  as  (b),  and  (c).  and 
redesignated  paragraph  (b)  would  be 
revised  to  reflect  the  increase  \r.  the  HV! 
classification  fee. 

.^s  provided  for  in  the  Uniform  Cotton 
Classifying  Fees  Act  of  1987.  as 
amended,  a  five  cent  per  bale  discount 
would  continue  to  be  applied  to 
voluntary  centralized  billing  and 
collecting  agents  as  specified  in 
redesignated  $  26.909  (c) 

The  decision  to  eliminate  compater 
punched  cards  as  an  optional  method  of 
disseminating  classing  data  to  producers 
after  the  1991  har\'est  season  was 
announced  in  1991  (56  FR  246^,  May  31, 
1991).  That  decision  has  been  rescinded. 
and  computer  punched  cards  will 
continue  lo  be  listed  in  J  28.910  as  one 
of  the  methods  for  producers  or  their 
agents  to  receive  classing  data.  Growers 
or  their  designated  agents  would 
continue  to  incur  no  additional  fees  if 
only  one  method  of  receiving 
classification  data  is  requested. 


The  fee  for  each  additional  method  of 
receiving  ciassificatjon  data  m  S  28.9". 0 
would  increase  from  one  to  five  cents 
per  bale  A  central  data  base  wo.jld  (n 
eatabhshed  for  access  by  owners  of 
cot'cn  other  than  producers  m  §  28910. 
The  fee  fur  receiving  rlasfiificdtion  data 
from  this  central  database  would  be  five 
cents  per  bale  The  language  in  §  2R  910 
would  lie  revised  to  refiect  those 
changes.  Also  in  9  28.910  the  fee  for  a 
new  memorandum  v\ould  remain  at  a 
minimum  of  $5  00  per  sheet  or  15  cents 
per  hale. 

ITie  fee  for  revie"*  classif.t.cition  in 
5  28  911  would  be  increased  from  $1.73 
per  .sample  to  Si. 92  per  sample.  The  fee 
for  rplummg  samples  after  classifHntior 
in  {  28.9-il  would  increase  from  li  ce.its 
per  sample  to  40  cents  per  sample. 

Fees  for  ClasMficatioo  Services  I  nder 
the  I  nited  States  Cotton  Standards  .Act 

Ci-':ri!n  cotton  classification  services 
d^T  coTiducted  under  the  United  States 
Cotron  Standards  Act.  and  these 
services  are  not  limited  to  producers 
Fees  for  these  services  have  been 
reviewed.  In  order  to  recover  increased 
costs,  includt.ng  supervision  and 
overhead,  it  is  proposed  that  the  fees  for 
classification  of  cotton  in  |  28.116  and  of 
linters  m  J  28  148  be  increased. 

It  is  also  proposed  that  the  fees  for 
stflple  only  the  fees  for  grade  and 
staple,  and  the  fees  for  grade,  staple, 
and  mirconaire  in  5  28  116  be 
eliminated-  Staple  and  micronaire  are 
now  determined  by  the  HVI  method  and 
this  service  will  continue  to  be  offered. 
The  fee  for  grade  only  would  increase 
from  $1.05  per  sample  to  $1.20  per 
sample  The  fee  for  IIV'l  classification, 
inclmling  grade  would  remain  a'  $2.0n 
per  sa.T.ple  The  fee  for  H\1 
ciassificatioa  excluding  grade.  v\uuld 
increase  from  $1  85  per  sample  to  $1.75 
per  sample  The  current  additional  fee  of 
35  cents  per  sample  would  increase  to  40 
cenis  per  sample  unless  the  sample 
becomes  government  properly 
immediately  after  classification. 

The  fee  in  §  28  122  for  the  practical 
classing  examination  for  grade  would  be 
increased  from  $100.00  to  $105.0a 

Fees  fur  Cotton  Standards 

Prai  !ical  forms  of  the  cotton 
standards  are  prepared  and  sold  b-y  iP.e 
Cotton  Division  offices  in  Memphis 
Tennessee  under  the  authonty  of  the 
United  States  Cotton  Standards  Act  (7 
U.S.C.  51  et  aeq).  The  Omnibus  Budget 
RfKxincilralJon  Act  of  1981  (Pub  L  97- 
35)  directs  that  the  pnce  for  Standardj 
will  cover,  as  nearly  as  practicable,  the 
costs  of  provTding  the  standards.  This 
pr{)posal  would  increase  the  fees  listed 
in  S  28.123  for  practical  forms  of  the 


Upland  and  Pima  cotton  g^.tde  a-.d 
s'apie  standards  and  in  J  ^6  11.1  for 
;iractii..al  ftjrm.8  of  the  t,i)''.o'.  !..:':.:i.'^<, 
standards  lur  grade  and  ,'i;.a;.,t:.  TLt  lets 
would  be  adjusted  dut  to  increased 
costs  for  salant-s.  pnparrituir.  and 
deliverj'  a.Td  postagf  of  t.'.t  M.'.^.i'.irds 

In  i  2B.123.  ttM*  it^h  fur  A;::.!-,:  an 
Upland  cotton  grarie  slanoar,!,,  vmvui-i 
be  increased  faim  $120-00  h>  Si.::,  u.i 
f.O.b  Memphis.  Tenncs.'^et''   i-<' (■\  i'-~^i-.,h 
airfreight  coliwt  Ttw  pTu.e  wm.  ■]  to'- 
increased  fmir.  $125.tX)  ti;  J:  u  ;•;  u,f 
domestic  surface  delivery  ainl  iruui 
$160.00  to  SltiS  (1)  for  overseas  air  pared 
post  delivery.  The  fees  for  Amencan 
Upland  staple  standards  f.o.b.  Memphu 
and  overseas  air  frejj^t  collect  wotdd 
increase  from  $18  (X)  to  $19.00.  The 
domestic  surfao-  detivered  fee  would 
increase  from  $21  .tK.)  to  $.12  (X)  a'^n  the 
overseas  air  pan:ei  post  deltv  er,  fee 
would  increase  from  $32.00  to  $33.00. 
The  feet  for  American  Pima  szrade 
standards  wouiil  mcreasf  f-om  $155.00 
t;  $1H0  f)0  f  o  h.  Memphis  or  j\  i  '-seaa  air 
frcg!-,'  coiie»-.t  The  fee  v«.(  .iia  increase 
from  S:tiO.0<)  to  $lfl5..00  f..r  domestic 
surface  d^iivi  ry  and  from  Svir.  00  to 
$200iK)for  o^-ersefls  air  p*--(  i--  ;.>,s' 
delivfry    Vt'fS  f!ir  ATU'r,.:,.-in  P::t'.,.  s'.,.:>\p 
Standard-s  would  irjcrease-  i.'"'T"  Siy.OCi  lo 
$20.00  for  fob  Memphis  and  overseas 
air  freight  colleri  Tlie  domestic  surface 
deliver((i  fe*'  would  increase  from  $22.00 
to  $2.1  (U  and  the  overseas  air  parcel 
post  dehvervd  fi  e  would  increase  from 
$33.00  to  $:i4  00 

In  (  28.151.  the  fees  for  linters  grade 
standards  wooM  be  tncreased  frnm 
$120.nn  to  $125  00  f  o  b  K!»"T  ;  ^-^  "' 
overseas  air  freight  collect.  The  fee  for 
domestic  surface  dehvery  would 
increase  from  $125.00  to  $130i)0  and  the 
fee  for  overseas  air  parcel  post  delivery 
would  increase  from  $160.00  to  $165,00. 
The  f  o.b.  Memphis  or  merseas  air 
freight  collect  fees  for  hnters  staple 
sMndaHs  would  Increase  from  $2000  to 
S21  (V!  The  surface  delivery  fee  would 
incre^jw-  f-.-T,  $2:1. (K>  t-  $."4  r»n  for 
domestic  and  from  $34  00  to  $35.00  for 
overseas  air  parcel  post. 

Testing  Ser\'ices 

Cotton  testi.ng  ser\'ices  and  instrument 
calibratioo  matr'^als  are  provided  by  a 
USDALaborato-y   r  Clemson,  South 
Carolina  under  the  authority  of  the 
Cotton  Statistics  and  Estimates  Act  of 
1927(7U.SC.  41--4:Tit  The  testing 
ser\'ice8  and  materials  are  available. 
upon  request,  to  private  sources  on  a  fee 
basis.  The  Cotton  Service  Testing 
Amendment  f7  U.S.C  473d)  specifies 
that  the  fees  for  the  services  be 
reasonable  and  cover  as  nearly  as 
practicable  the  costs  of  rendering  the 
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5er\  ces  The  costs  of  providing  these 
services  have  increased  since  the  last 
fee  increases  in  1991  due  to  higher  costs 
for  salaries  and  miscellaneous  overhead 
costs  including  supplies  and  materials. 
The  fees  for  fiber  and  processing  tests 
ar.d  calibration  and  check  materials  in 
§  2B.956  would  be  increased. 

AMS  also  proposes  to  revise  the 
instrument  calibration  and  check 
material  listed  in  §  28.956.  A  trashmeter 
calibration  standard  for  High  Volume 
Instrument  (HVl)  Systems  would  be 
added  as  item  3.2.  Proposed  fees  for 
furnishing  the  standard  would  be  $30.00 
f  0  b  Memphis  or  overseas  air  freight 
collect.  The  proposed  fee  for  surface 
delivery  of  the  standard  in  the 
continental  United  States  would  be 
S33  00  and  the  proposed  fee  for  air 
parcel  post  delivery  outside  the 
continental  United  States  would  be 

S44,00. 

Proposed  item  3.3  listed  in  §  28.956 
would  be  the  trashmeter  calibration 
standard  included  along  with  the  five 
standard  color  tiles  for  calibrating 
colormeters  in  a  box  designed  for 
storage  and  easy  access  to  the 
matenals.  The  fee  for  the  box  including 
the  standards  would  be  $15a00  f.o.b. 
Memphis  or  overseas  air  freight  collect. 
The  fees  for  delivery  of  the  boxes  with 
standards  would  be  $155.00  for  surface 
delivery  within  the  continental  United 
States  and  $190.00  for  air  parcel  post 
delivery  of  a  box  with  standards  outside 
Ih.e  continental  United  States. 

Proposed  item  3.4  listed  in  §  28.956 
would  be  a  single  cotton  sample  of  a 
designated  leaf  level  mounted  under 
glass,  made  available  for  checking  the 
calibration  of  trashmeters.  The  fee  for  a 
single  sample  of  a  designated  leaf  level 
mounted  under  glass  would  be  $40.00 
f.o.b.  Memphis  or  overseas  air  freight 
collect.  Fees  for  delivery  of  a  single 
sample  of  a  designated  leaf  level 
mounted  under  glass  would  be  $44.00  for 
surface  deHvery  within  the  continental 
United  States  and  $54.00  for  air  parcel 
post  delivery  outside  the  continental 
United  States. 

In  item  3.5  listed  in  §  28.956.  AMS 
proposes  to  furnish  a  set  of  six  cotton 
samples  of  six  designated  leaf  levels 
each  mounted  under  glass.  Fees  for  the 
six  sample  set  would  be  $240.00  fob. 
Memphis  or  overseas  air  freight  collect; 
$264.00  surface  delivered  within  the 
continental  United  States;  and  $300.00 
delivered  by  air  parcel  post  to 
destinations  outside  the  continental 
United  States. 

Fees  for  these  materials  are  shown  in 
the  table. 

The  fees  for  fiber  and  processing  tests 
m  §  2B  956,  except  items  33.0.  33.2a.  and 
33.2b  will  be  increased.  The  minimum 


fee  listed  at  33.2  would  be  removed.  The 
current  fees,  proposed  fees,  and  new 
services  are  as  follows: 


Hem  h4o. 


1.0 

1.0b 

1.0c._... 

I.Od 

1.1a 

lib 

2.0a 

2.0b 

2.0c 

2.0d 

2.  la 

2.1b 

2.1c 

2.  Id 

3.0a.... 
3.0b.... 


New 
seonce 


Fe« 


Current       Proposed 


3.0c 

3.0d 

3.1a 

3.1b ~ 

3.1c 

3.1d 


4.0a.- 
4.0b... 
4.0c-.. 
4.0d... 
4.1a-. 
4.1b... 
4.1c.- 
4.ld.- 

5.0 

6.0.-. 
7.0... 
7.1 .... 
8.0..- 
8.1... 
g.Oa- 


3.2a 

3.2b 

3.2c 

3.2d 

3.3a 

3.3b 

3.3c 

3.3d 

3.4a 

3.4b 

3.4c 

3.4d 

3.5a 

3.5b 

3.5c 

3.5d 


90  00 
96  00 
90  00 
130.00 
156.00 
312.00 
19.00 
21.00 
19.00 
29.00 
27.00 
30.00 
27.00 
41.00 
115.00 
120.00 
115.00 
155.00 
21.00 
24.00 
21.00 
34.00 


Hem  No. 


9.0b 

9.0c 

10.0 

10.1 — 

11.0 -. 

Mioinum.. 
12.0 

13.0a 

13.0b 


13.0c _ 

13.1a. 

13.1b 

13.1c 

13.2 

14.0a 

14.0b 

14.0c 

15.0a. 

15.0b 

16.0 

17.0 

Minimuni.. 


40.00 
45.00 
40.00 
80.00 
40.00 
45.00 
40.00 
80.00 
165 
1.20 
9.00 
5.75 
9.25 
5.75 
925 
7.00 
5.75 
85 
.35 
15.00 
75.00 
7.00 
74.00 
113.00 
136.00 
54.00 
78.00 
106.00 
130.00 
25.00 
30.00 
35.00 
8.00 
14.00 
16.00 
525 
26.25 


95.00 
100.00 
95.00 
135.00 
168.00 
32400 
20.00 
22.00 
20.00 
30.00 
28.00 
31.00 
28.00 
42.00 
125.00 
130.00 
125.00 
165.00 
22.00 
2500 
22.00 
35.00 
30  00 
33.00 
30.00 
44.00 
150.00 
155.00 
150.00 
190  00 
40.00 
44.00 
40.00 
54.00 
240.00 
264  00 
240.00 

3oaoo 

42.00 
47  00 
4200 
82.00 
42.00 
4700 
42.00 
82.00 
1  75 
1.25 
950 
6.00 
9.75 
6.00 
9.75 
750 
6.00 
.70 
.40 
1600 
80  00 


18.0 

19.0 

20.0 

21.0 

22.0 

23.0 

24.0 

25.0 

25.1 

26.0a 

26.0b -.- 

270 

27.1 

28.0 

28.1 

282 

29.0 

291 

300 

Minimum 

32.0 ~ 

33.0 

Minimum.-.-.. 

33  1 

332a. 

33  2b 


Hew 
serv\ce 


Fee 


Currem    1  Proposed 





25  00  I 
84  00 
115  00 
106  00 
152  00  j 
220  00  i 
210  OO 
33  X 
45  00 
84  00- 
2400 
13.00 
6.00 
5.50 
9.00 
6.00 
19.00 
33.00 
15.00 
45.00 
4.00 
1.50 
6.00 
16.00 
200 
5.00 


27  00 
88  00 
120.00 
11000 
160  00 
23200 
252  00 
35  00 
48  00 
38  CO 
26  00 
14  00 
650 
600 
950 
650 
20  00 
35  00 
16  00 
48  00 
4.25 
1.50 
600 
1800 
200 
5.00 


It  has  been  determined  that  a  15-day 
comment  period  is  appropriate  for 
interested  persons  to  comment  on  this 
proposed  regulatory  revision  because 
the  user  fee  increases  in  this  proposal 
are  authorized  by  the  Acts  governing  the 
services,  and  the  user  fee  charged  to 
producers  for  the  classification  of  cotton 
must  be  announced  not  later  than  June  1, 
1992,  as  provided  in  the  Uniform  Cotton 
Classing  Fees  Act  of  1987,  as  amended 
by  Public  Law  102-237.  The  user  fee 
charged  to  producers  for  the 
classification  of  cotton  must  be 
announced  not  later  than  lune  1.  1992.  as 
provided  m  the  Uniform  Cotton  Classing 
Fees  Act  of  1987,  as  amended  by  Public 
Law  102-237.  The  user  fee  charged  to 
cotton  producers  was  calculated  m 
accorddnce  with  the  Uniform  Cotton 
Classing  Fees  Act  of  1987.  as  amended. 
Other  user  fee  increases  m  the  revision 
reflect  fees  needed  to  recover  the  costs 
of  providing  these  services  as  are 
required  in  the  Acts  governing  these 
services. 

Ust  of  Subjects  in  7  CFR  Part  28 

Administrative  practice  and 
^  50  ;  procedures.  Cotton,  Cotton  linters, 
^8°^    Cotton  samples.  Grades,  Market  news. 
Standards,  Staples.  Testing. 
Warehouses. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  28  is  proposed  to 
be  amended  as  follows: 


11900 

143  00 

57  00 

82  00 

11200 

137  00 

28  00 

33  00 

38  OO 

8.50 

15.00 

17.00 

5.50 

27.50 


PART  28-[AiyiENDED] 

1.  The  authority  citation  for  subpart  A 
of  part  28  would  continue  to  read  as 
follows; 
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it'S 


.\uthority:  Sec,  5.  50  Stat  62.  as  amended  (" 
r  SC  S5].  Sec   in,  42  Stat.  1519  ("  U.S.C.  61) 

2  Sf?ction  28.116  would  be  amended 
by  revising  paraoraphs  (al  and  s:  1  'n 
read  as  foiiows 

§  28.1 16    Amount*  of  fees  for        ' 
classification;  exemption 

i;H  '  For  the  classification  of  any  cotton 
or  samples,  the  person  requesting  the 
services  shall  pay  a  fee,  as  follows, 
subject  to  the  additional  fee  provided  tiy 
paragraph  (c)  of  this  section 
(I)  Grade  only — ^Sl.20  per  sample 
(2]  High  Volume  Instrument  (HVI] 
classincation,  including  grade — S2.00  per 
sam.pie. 
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(.3)  High  Volume  Instrumen'  (HVI) 
cJdssificalion,  excluding  grade — $1.75 

p!"r  sampie 

(cj  An  additional  fee  uf  40  cents  per 
sample  shdll  !ie  dssessed  for  services 
described  in  paragraphs  (aJU).  (2),  and 
(3),  and  (b)  of  this  section  unless  the 

request  for  service  is  so  worded  that  the 
samples  become  gov  ernment  property 
immediately  after  classification. 

3  Sections  28,122,  28  12.i   28  14«.  and 
28.151  would  be  revised  to  rt-aa  .^s 
foiiovi's: 


?  28  122     Fe«  fof  p:actK:ai  classing 
examination. 

The  fee  for  the  practical  classing 
examination  for  cotton  or  linters  shall 
be  $105.00.  Any  applicant  who  passes 
the  examination  may  be  issued  a 
certificate  indicating  this 
accomplishment.  Any  person  who  fails 
to  pass  the  examination  may  be 
reexamined.  The  fee  for  this  practical 
reexamination  is  $85.00. 

t  28,123     Costa  o*  pr»ct,icai  »c>f-m»  of 
cotton  gtarxiarti* 

l.'ie  Loiiib  iji  practical  forms  of  the 
cotton  standards  of  the  United  States 
shall  be  as  follows: 


Etiective  date;  July  1.  1992 


G-aoe  SJanctards: 
A.Tiencan  UplarxJ ._ _.. „™_„. „ „_._._ 

A-mefx^an  Pima ,_ ; 

Standards  tcf  lengtn  o<  stapte 
Arnencan  Upland  (prepared  m  one  pound  riyjs  »cx  eac^-  lengT^l  .. 
Amerxian  Pima  (prepared  m  one  pound  rolls  fty  pai^  i««igft)) _ 


DoftarB  eacti  box  or  ro« 


Dofnestic  stvpmants 


fob 

MemptHs. 
TN 


$125.00 
160.00 

19.00 
20.00 


Surface 
(Mvery 


1130.00 
165.00 

22  00 
23.00 


Alrlrwgtw 
coWoct 


$125.00 
160.00 

19.00 
20.00 


$165.00 
200.00 

33.00 
34.00 


§28.14«    Fees  and  costs;  classification, 
review;  ottier. 

The  fee  for  the  classification, 

comparison,  or  review  of  Imters  with 
respect  to  grade,  staple,  and  character 
or  any  of  these  qualities  shall  be  at  the 
rate  of  $1.60  for  each  bale  or  sample 
involved.  The  provisions  of  §§  28  115 
through  28  126  relating  to  other  fees  and 
costs  shall,  so  far  as  applicable,  apply  to 


services  performed  withi  respect  to 
linters. 

§28.151     Cost  of  practical  forms  tor 
linters,  period  effective 

tactical  forms  of  the  uffu:i;i;  '■..itt'-'^ 
linters  standards  of  the  L'njtcd  S1<^;e'^ 
will  be  furnished  to  any  person  s,it)|f:.i 
to  the  applicable  terms  and  conditions 
specified  in  §  28.105;  provided,  that  no 
practical  form,  of  any  of  the  official 


cotton  linters  standards  of  the  United 
States  for  grade  shall  be  considered  as 
representing  any  such  standards  after 
the  date  of  its  cancellation  in 
accordance  with  this  subpart  or,  In  any 
event,  after  the  expiration  of  12  months 
following  the  date  of  its  certification. 
The  cost  of  the  practical  forms  of  cotton 
linters  standards  of  the  United  States 
shall  be  ns  follows: 


Dottars  eac^  box  or  rol 

Domestic  sfv.;""!*^-*'-        '.'■>tj:."».M.s  'v^.^.-..^ 

Effective  date:  July  1,  1992 

f.ab. 

ex."  •i''»-'-'l,s      "j-i-l 

Mornphii, 

■l,HiVtV-, 

AirfreigM 

COMCV 

Air  parcel 
deavared 

Lmters  Grade  Standards  (6  samp'e  tx.^>  tor  eact  qraaei _ 

Linters  Staple  Standards  (prepared  n  one  poorxj  rolls  tor  eacti  tengtti)...- _    

$125.00 
21.00 

$130  00 
24.00 

$125.00 
21.00 

$165.00 
35.00 

4  The  authority  citation  of  subpart  D 
of  part  28  would  continue  to  read  as 

follows: 

.Authority:  Sec  3a,  50  stat  62,  as  amended 
C  U  S  C  4'3a|  S<-c,  3c,  50  Stat.  62  (7  US.C, 
4"'3cl:  unlf'ss  othprvMse  noted. 

5,  In  §  28.909,  paragraph  (b)  would  be 


removed,  paragraphs  (c)  and  (d)  would 

be  redesignated  as  (b1  and  (c),  and 

paragraph  fl))  would  be  re\:sfHi  to  read 
as  follows 

§  28  909     Costs. 


(b)  The  cost  of  High  Volume 
Instrument  (HVI)  cotton  classification 
service  to  producers  is  $1.92  per  sample. 

•         *        •        •        • 

b.  Section  28.910  is  revised  to  read  as 
follows: 
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5  28.910     Cla««ticatior  of  tamole*  and 
issuance  of  cbssitication  data. 

i  The  samples  submitted  as 
provided  in  this  subpart  shall  be 
classified  by  employees  of  the  Division. 
Classification  memoranda  showing  the 
official  quality  determination  of  each 
sample  according  to  the  official  cotton 
standards  of  the  United  States  shall  be 
issued  by  any  one  of  the  following 
"iP'.hods  at  no  additional  charge: 

(1)  Printed  cards. 

(2)  Computer  punched  cards. 

(3)  Computer  diskettes, 

(4)  Computer  tapes,  or 

(5)  Telecommunications,  with  all  long 
distance  telephone  line  charges  paid  by 
the  receiver  of  data. 

If  the  issuance  of  data  to  growers  or  to 
their  agents  is  made  by  more  than  one 
method,  the  fee  for  each  bale  issued  by 
each  additional  method  shall  be  five 
cents.  The  cost  of  any  computer  tape  or 
diskette  not  returned  to  the  Division  will 
be  billed  to  the  requestor.  If  provided  as 
an  additional  method  of  data  transfer. 
the  minimum  fee  for  each  tape  or 
diskette  issued  shall  be  SlO.OO. 

(b)  Owners  of  cottoa  other  than 
producers,  may  receive  classification 
data  showing  the  official  quahty 


determination  of  each  sample  by  means 
of  telecommunications  from  a  central 
data  base  to  be  maintained  by  the 
Division.  The  fee  for  this  service  shall  be 
five  cents  per  bale,  with  all  long 
distance  telephone  line  charges  paid  by 
the  receiver  of  data. 

(c)  Upon  request  of  an  owner  of  cotton 
for  which  classification  memoranda 
have  been  issued  under  the  subpart,  a 
new  memorandum  shall  be  issued  for 
the  business  convenience  of  such  owner 
without  the  reclassification  of  the 
cotton.  Such  rewritten  memorandum 
shall  bear  the  date  of  its  issuance  and 
the  date  or  Inclusive  dates  of  the 
original  classification.  The  fee  for  a  new 
memorandum  shall  be  15  cents  per  bale 
or  a  minimum  of  $5.00  per  sheet. 

7.  Section  28.911  would  be  revised  to 
read  as  follows: 

§  28.91 1    Revtew  classification. 

(a)  A  producer  may  request  one 
review  classification  for  each  bale  of 
eligible  cotton.  The  fee  for  review 
classification  is  $1.92  per  bale. 

(b)  Samples  for  review  classification 
must  be  drawn  by  gins  or  warehouses 
licensed  pursuant  to  5§  28.20  through 
28.22.  or  by  employees  of  the  United 
States  Department  of  Agriculture.  Each 


sample  for  review  classification  shall  be 
tanen.  handled,  and  submitted  according 
to  §  28,908  and  to  supplemental 
instructions  issued  by  the  Director  or  an 
authorized  representative  of  the 
Director,  Costs  incident  to  sampling, 
tagging,  identification,  containers,  and 
shipment  for  samples  for  review 
classification  shall  be  assumed  by  the 
producer.  After  classification,  the 
samples  shall  become  the  property  of 
the  Government  unless  the  producer 
requests  the  return  of  the  samples  The 
proceeds  from  the  sale  of  samples  that 
become  Government  property  shall  be 
used  to  defray  the  costs  of  providing  the 
services  under  this  subpart.  Producers 
who  request  return  of  their  samples  after 
classing  will  pay  a  fee  of  40  cents  per 
sample  m  addition  to  the  fee  established 
above  in  this  section, 

8.  The  authonty  citation  for  subpart  E 
of  part  28  continues  to  read  as  follows: 

Authoritv:  Src.  3c.  50  Stat,  62,  i"  U.S.C. 
473c);  Sec.  3d.  55  Stat.  131  [7  l  S  C  4-3d). 

9.  Section  28.956  is  revised  tr  '    •  ^ 
follows: 


rt?,id  as 


§  28.956    Prescrlljed  fees. 

Fees  for  fiber  and  processing  tests 
shall  be  assessed  as  listed  below: 


Itsni  No. 


1.0 


1.1 


2J0 


21 


3.0 


3.1 


3.2 


3J 


Kind  of  test 


CattjratKXi  cotton  for  use  *^t^  Higft  Volume  Instruments,  per  5  pound  package: 

n      ;  r  M«r:chis,  Tennessee 

c.  '-i.  e  »*Merv  w«iin  continental  Unrted  States 


:.  :^ 
c-  By 
d.  Bv 
High  vc 
dstfi, 
a  B. 

^--^ 

3    "  : 


x-tside  continental  Unrted  States...- - 

vtyy  outaaJe  continental  Unrted  States . 


Fee  per  test 


System  Check  Level.  F^«h,ng  t^"^imM»  per  mcynh  for  HVI  determinahons,  summanzing  returned 
3  r     r.v.„  r  >.  M-ons  for  average  of  ail  laboratones  tor  meaaurements  ta»8'    Der  12  months: 
t^r^^  >»ir,trv  «»itnin  continental  Unrted  States -•- — - " " ""' 

T  ::;::■::  snrsrr^rS^=-^^n.c,onire-,^ 

i-."  -  '.'-.'r-^c  length:  

•    u.:.^t^r  1,     .irfvvssee,  H-Jb  sampte ~ "'^        ™ 

w'tr.  contmertal  Unrted  States.  VWb.  sampte.. 


c    By  air  fretg"!  conec  ocitside  continental  Unrted  States,  W-lb.  sample.. 


d.  By  ar  parce*  post  dettvery  outside  continental  Unrted  States.  W-Jb.  sample --^ •— - 

Fuf-iis.".r><5  r\^-^Vrc::^a<.  calibration  cotton  standards  wrth  standard  values  for  micfonairo  reading  only: 

,    .  -  -   Me'^-^>'   "annossee.  1-lb.  sample ' — '^ 

0   e.  --.ijr*:e  -wiivery  wrtt*!  continental  Unrted  States,  I*,  sample 

,is<de  continental  Unrted  States,  Mb.  sample 

•  ory  outside  continental  Unrted  States,  1*.  sample 


a. 
b. 
c. 
d. 

Fjr 


",  -i,'  ^^':«' 
IS,"  '  :  Sk^-^M- 

'■  O.D    MfifX'  ■ 

By  sur'ar.:.  > 
By  air  ^^<,^' 
By  eur  ;;<l  e- 

:,  ::    W^r^c^ 
Oy  Sura,-o    > 


v-c  ws  for  calibrating  cotton  cokxmeters,  per  set  of  live  tiles  including  box: 

i   'f«  "v^ssee 

»•>',  m-M(\  continental  Unrted  States ____ ....™~ — — — — 

;,*.c     ^.-.iOfl  continental  Unrted  States - — 

^s'  .■.»..-.    utside  continental  Unrted  States 

*  <  td -rya    .   ales  for  use  wrth  specific  instruments  or  as  replacements  «  above  sets,  eacn  «a 

i,    '  ,-jr^rw*«.  c;^  *       „ ^«.« ^^— «.«..... ."* — — 

ivv^y^,  w'-^ir  jontiriental  Unrted  States „™„__™~ „„__„_.- — — ■     "    — — ~ 

:  -c     vtside  continental  Unrted  States.  


c.  By  air  

.j   Dy  a.f  ;vi.  .i  -.  s    >--ery  outside  continental  Unrted  States . — ~— — ~ — •  ~— — 

P^r"is,-.rv-  sirg,«  --ii^-T  .^■-,»  calibration  standard,  eactv 

9    '  ;  r   M^'^c''  "1    '.r  '».<^,t««    _ _.~ — - — _._„_......-~.— —~.~ _....- -~~- ""'"*"" 

r.    ?y  soT'ac*  :>?'iv«r\  «nnir    ootinental  Unrted  States — — — — ~ —        — ~  "~" 

:    ?•,  M  '.r(3*^-\  -;:*i<s<:*  >..tsiO€  continental  Unrted  States — """  ~ 

-    ",  jr  :a  >•  >  s-  >    ^ery  outside  continental  Unrted  States - - - •-■ ^  ^     ™  ,.^'m  fe^ 

F.rn.s-,r^  -e  --.:■  :•  s  ^.iarcl  color  t-es  tor  ca«irating  cotton  cotorrrwters  and  one  trashmeter  cafibrabor  standard,  per  set  of  five 
>es  unc  !f>«  !t.ar<ia'r  'T<:Kx)ing  box: 

Mttf-C"  ■*     '  9'  '>r«e«   _..._.. •— - — "- — " -—- - "  '     ■—••"•■■      — — - 

v.,,.afy  wrthtn  continental  Unrted  States — ~ — •— ••• — — — ••        •" 

iiect  outside  continental  Unrted  States. 


a. 

b.  e.  %^^C' 

C.  B)  air  •^eig" 


d.  By  ar  parcel  post  deirvery  outside  continental  Unrted  States . 


$95  00 

10000 

96  00 

1  35  00 


166, -x; 
324  00 


?coo 

22  00 
20  OO 

■>lj  00 

28  00 
31  00 
28  00 
42  00 

126  00 
130 '00 
126  00 

1 65,  ,00 

22  OC 

26  00 
22  00 
36  00 

30  00 
33  00 
30  00 

44  CX) 


150  OC 
156  00 
15C00 
190  00 
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e& 


14497 


or  or  an 


Fee  pef  vest 


Hem  No 


3.4 


93 


4.0 


4  I 


50 
60 
70 

7  1 

R  0 

8  1 
9.0 


10.0 
10.1 
11.0 


120 
13,0 

131 

13.2 
14.0 

15.0 

160 
17.0 

180 
190 


Kind  of  test 


Fm  per  test 


Fumishing  a  siogie  cotton  sample  o(  a  designated  leaf  levef  mounted  unoef  glass  each: 
a  fob  Memphis,  Tennessee    , 

b.  By  surface  delrvery  wrthin  continental  Uncted  States.. 

c.  By  aw  freighi  cxHiect  outside  continental  United  States 

d    By  aif  parcel  post  delivery  outSKJe  continental  United  States 


Furnishing  six  cotton  samples  of  six  designated  leaf  levels  each  mounted  unoef  glass,  per  M(  o(  Six  safr^)laK 

a,  f  Ob  Memphis,  Tennessee ..„ ^^^ 

b.  By  surface  delivery  within  continental  United  States „.„._...„. „,,,, '...'.. 

c  By  BK  freight  cotlect  outside  continental  United  Stales       "  " 


d  By  air  parcel  post  delivery  outside  continental  United  Slates 

Furnishing  a  colormefef  calibration  sample  t>o*  containing  six  cotton  samples  with  coicx 

a  fob  Memphis,  Tennessee _ _.„ _ __ 

b  Surface  delivery  witrun  continental  United  States    __ _„.„.. 

c  By  air  freight  collect  outside  continental  United  States 

d  By  air  parcel  post  delrvery  outside  continenlal  United  States 


jes  Rd  and  +b  tor  each  sample,  per  box: 


Furnishing  a  trashmeter  calibration  sample  box  containing  six  cotton  samples  with  trashmeter  pe^ttnt  a^PS  tfadino  tor  each  sarrwie' 

per  tX5x 

a.  fob  Memphis.  Tennessee 

b  Surface  delivery  wittun  continental  United  Slates !Z™!!IZZ 

c  By  air  freight  collect  outside  continental  United  States      _ ; .^ "^ ™ 

d  By  air  parcel  post  delrvery  outsKJe  continental  united  States ~ 

High  Volume  Instnjment  (HVI)  measurement    ReporUng  Micronaire   length,  length  uniformity,   Vk-inch  gage  strenatf.    coior  and  trash 

content  Based  on  a  6  oz  (i  70  g  )  sample,  per  sample 
Color  of  ginned  cotton  hnt    Reporting  data  on  the  reflectance  and  yeii'Z^vness  >r  iw^ns  of  Rd  and  -l-b  values  as  Oas*-:    .y    f%e 

Nickerson-Hunter  Cotton  Colonmeter  on  samples  which  measure  5x6  "j  inches  ano  »«*igh  approidmatety  50  grams,  per  sar^i>*.- 
FItier  ler>gth  of  ginned  cotton  lint  by  Fibrograph  method    Repoting  ttx-  average  lenq' 

specimens  from  a  blerxJed  sample,  pet  sample 
Fiber  length  of  ginned  cotton  Imt  by  Fibrograph  method   Reporting  the  Bv»rng€  te'-g' 

specimens  fram  each  unt)lended  sample 
Pressiey  strength  of  ginned  cotton  lint  t>y  flat  bundle  method  lor  either  lero  (y   ■>  iri. 

average  strength  as  based  on  6  specimens  from  a  blended  sample  per  sampie 
Pressiey  strength  of  ginned  cotton  hnt  by  flat  bundle  method  for  enhe>  zerc  or  "►  ^i.: 

strength  as  based  on  2  specimens  for  each  unblended  sample  per  sanpie 
Stelometor  strength  and  elongation  of  ginned  cotton  lint  by  the  ftal  bundie  r^ef-^cx:  '; 

and  elongation 

a.  Based  on  6  specimens  from  each  blended  sample  per  sample 

b  Based  on  4  specimens  from  each  piended  sample  per  sample „...__..„. .„_. 

c  Based  on  2  specimens  from  each  blended  sample  per  sampie 


and  average  lertgth  untforrrvty  as  basea  on  4 
a^^rqgp  lengtti  uniformity  as  based  on  2 
hy  applicant  Reporting  ttte 

:•>  applicant  Reporting  V\e 


,.ijf«-  as  s'l- 


^aa*>  as  %:■< 


Micronaire  readings  on  ginned  lint  Reporting  the  micronaire  based  on  2  specimens  pe-  sampii} 

Micronaire  reading  based  on  1  speamen  per  sample 

Fiber  matunty  and  fineness  of  ginned  conon  imt  by  ttie  Causticaire  n^ethoo   Reporting  tr>e  Hverage  maturity, 

reading  as  biased  on  2  specimens  from  a  blended  sample,  per  sampm 

Minimum  fee    „ _ 

Fiber  fineness  and  maturity  of  ginned  cotton  lint  by  the  IIG-Shiney  f-ineness.'Maturity  Tester  method,  reporting  the  average  miaonalre. 

matunty  ratio,  percent  mature  fibers  and  fineness  (linear  oen&tyi  based  or  2  specimerw  from  a  blended  sample,  per  sample. 
Fiber  length  array  of  cotton  samples   Reporting  tfie  average  percentage  of  fit»rs  Pv  weight  r  each  ^.  inch  qrc\ti-   svevaof-  it^x^h  WKJ 

average  length  vanatiility  as  based  on  3  speomens  from  a  tuen-aeo  samc>ie 

a  Ginned  cotton  iint,  per  sample , „ „ ..... . „ . 

b  Cotton  comtjer  noils  per  sample ^ 

c  Other  cotton  wastes,  per  sample  


»"cent  length,  mean  lengttt, 
t^sed  on  2  specimens  from 


Fiber  length  array  of  conon  samples  Reporting  the  average  percentage  ot  fit>ers  by  weigtTt  In  each  ^-inch  group,  average  length,  and 

average  length  vanat>lrty  as  t>ased  on  2  specimens  from  a  blenooc  sampie 

a.  Ginned  cotton  Imt.  per  sample ,..._ „.„......l _ „..„ 

b.  Cotton  comber  noiis,  per  sample 

c  Other  cotton  wastes  per  sample . 

Fiber  length  array  of  cotton  samples   including  purified  or  absortsent  cotton   Reportincj  t*-*  «..«,=i'|f,  -k.-  (•'  ■ . ,)(     .•"  'l'..^<,  h,  wcght  In 

each  'f-mch  group   average  length  and  average  lengtn  vanatniity  as  based  on  3  spto'^io'if-  ''  ■"   ;■  : i-"  v-  •  ,-.    ;..  vi  -■   ■<- 

Fiber  length  and  length  distntxjtion  of  cotton  samples  py  thie  Aimeter  method 

coefficient  of  vanation   and  short  fiber  perce-^tages  by  wetgni,  nijmt)ef  or  tjl 

a  tjienoea  sample 

a  Report  percentages  of  fiber  by  weight  only „„....„„ 

b  Report  percentages  of  fitier  by  weight  and  riumber  or  tutt „....„„.„......._. 

c  Report  percentages  of  fiber  by  weight  number  and  tutt 

Foreign  matter  content  of  cotton  samples   Reporting  data  on  ttie  non^iinf  content  a.s  based  on  ttie  Shirley  Analyzar  aepafabon  01  trt 

and  foreign  matter 

a.  For  samples  of  ginned  lint  or  comOer  noiis  per  lOO-grarr  specimen 

b  For  samples  of  gmmng  and  processing  wastes  otfier  than  comber  noiis  per  '  X>-graf^  speomen..._„_ __. 

Neps  content  of  ginned  cotton  lint  Reporting  the  neos  per  '  DC  square  iricr^^»^  as  basec  y  the  web  prepared  from  a  3-gram 

by  using  accessory  equipment  with  the  mechanical  fiber  titender  per  sample 
Sugar  content  o'  cotton   Reporting  the  percent  sugar  content  as  based  on  a  oua-^t'tat've  and'vsis  o*  reducing  substances  (sugars)  on 

cotton  fibers,  per  sampie 

Minimum  fee  

Miniature  carded  cotton  spinning  test  Reporting  data  on  tenacity  (centinewtons  per  ten)  o(  22's  yam  and  HVI  data  (see  Item  5.0). 

Based  on  the  processing  of  50  grams  of  cotton  in  accordance  with  speaa)  procedures   per  sample 
Twopound    cotton    caroed   yarn   spinning   test   available   to    cotton   txeeders   only     Reporting    data    on    va"^    skft"    st'ongth.   yam 

appea'ance.  vam  neps  and  the  classification  arvi  ttie  fiber  length  of  th>e  cottori  as  wei'  as  .comn-ients  c"  s"t  jri.js.ia   ;v:xpssir>5 

performance  as  based  on  ttie  processing  oi  2  pourxJs  o(  cotton  m  acroraance  wtt^^  stannar:^  p'«:e,i.i'f'fi  >'v     -w    •^'•.n-t'Mr  -    .i'  >»•• 

yam  numbers  ernpioying  a  standard  hivist  multiplier   per  sample  I 


40.00 
44.00 
40.00 
54.00 

240.00 
264.00 
240.00 
300  00 

42.00 
47.00 
42  00 
82  00 


42  00 
47.00 
42.00 
82.00 
1.75 

1.25 

9.50 

6.00 
0.75 
6.00 


975 
7.50 
600 
070 
0.40 
16.00 

80.00 
7.50 

78.00 

7800 
119  00 
143  00 


57.00 

8200 

112.00 

137.00 


28.00 
33  00 

38.00 


e.so 

15.00 
17.00 

5.50 

27.50 
27.00 

88.00 
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rtem  So. 


2'  0 

220 

200 

24  0 

25  0 
25.1 

260 

270 
27  1 

260 

2e  1 

29  2 
29  .- 
29  • 

3CC 

32. C 

330 


33  ' 

33  2 


34; 
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KindotMt 


Fm  par  test 


carding 
enTptoying  a  siandard 


oer-no-jr  T'o  »wc   ^  •*!«  »tarx5aftl  carctod  yam  numbars  0«  8«,  14«.  36s    .> 

S^^^Zr^^^  *,,    C,.e-.n,n«  *^  fir>est  yar>  wNcr,  can  bespoo  w*>  no  sr^  3c*- 
o^r^c*.   -«  •«<  '90^^  »-  !f^'"''lt^:^r^^''S^JSlSLj    raf    ^e-   strer^^   rar^   appearance,  yam  neps,  and 

'-^jT^z:^^  r^^rs:sLr  ^ii^irijggf^  .-^«-»  s  -- -  - -^^^^ -^o 

^ocwJufW  •!  o««  0«  »»•  atandwtl  rales  o*  cart*og  ot  i"i,  6-.,  o  9'-i  pounds  per  ncxximo 
o»  22a,  36a,  44a,  50*.  609.  809.  Of  '00s  empfoying  a  standard  twot  muttipher  umesa 


arid 


twist  muttipiief  uniesa 
eporting  spmning  potentiaJ  yam 


aassiticaiici 

two  of  me  gsandafO  :>.'^ic**o  »»r''  x-'^xiera 


otr^TMaa  «*°^_:^_?'^..,.,„^  ^  Fteoortno  lh«  results  M  bweo  ,or  tt*  ixoc«ss^  ot  iO  pounds  o«  cotton  .nto  two  o« 
-^rs^d^O^^^otTSTd'^^SS^i:  rSU-ao^^  ^  sa^  card-r^  ...  and  tt.  «^  yarn  n.^ 


:;:>^'^**''  ^9^^ 


^,K^.r*rti  1'~'r"< ''VTr^.   'litic 


Marxiard  and  two  o<  "^  starwar 

PT^ti'a'^.^-""'^30'-3rai  yam.  Ar^  carded  or  comPed  yarn  numoer  process^  ^  "^"^ ::ZZ^r,1!^  ""'^'^ 

*C^»-^'^r.ar-  :.^r^^s  DT  addmonal  tw«t  mon.pt«rs  employed  on  the  9«T»  yar.  r^jr^,  per  aod*ona.  «  o<  yarr 
p.*-^.r^    ,:^  tir.-,   ••  «.,r«nal  yam.  Any  yam  number  processed  ,n  «,nnect«n  w-tn  5p.nn.ng  «sts  Appro^teh,  300  yards  on 
aa--  -<    <=  -.ar-jf  •-oe<^  'c<   -Mtmg  by  the  applicant  per  addrtionaJ  lot  o(  yam. 

',iir"s  Dv  3i.ect<.:A.rt:rx;  •^mod.  Rapoftoifl  Section  o»  twtsi  a-V  averafle  turns  per  mcft  o«  yara  

^^  .merw  perlot  o<  yam ""■" 

tr    'C    Si*»^  iTV^^'^    ^**   " '■    -'  ^Am,, — ...— *" "'""""   . 

.;  s  -v  .       i.  <    ■»  .am  nuT^)ers  based  on  25  $*tewis  trort)  yam  tumwhed  by  the  appJcant. 


«ns' 
3 


Sr«^"=  /ar^s  Oasec  :"•'" 
(t:  =='J«C  3»  ca£«ec  yar~s  :.as«c  j^  ' 
Sketr  svar^^  ?*  far-    =^epc^ir.;   M'.a 

S^^'^.Tg"^;  .  ^,.  5..^^.*  '.>,t   M.ia-.'^  100  strands  on  a  Stabmat  Tester  and  report^  yam  suengt^  ewngatKxi  and  coetfoent 

D«  <a.'iano<-    ser  "Sfs!  _  _^ 

Ajc-sararxe  .jraoe  3*  /?  -  ^~<s^ed  on  bobb«  by  appScant  Reporting  the  appearanc 

Msec:  :>r  far-  tiTA^rc  "3m  one  botiton.  per  bobb«t 

cjf^.<!r«x:  va<^  wound  3^  boards  m  conneclioo  with  yam  appear«fx»  tests - -^ :^Z:,:^r^,,*^L'ZZ^'<t^H^nu>ct>^ 

^  tt«  Uster  Evenness  Tester  and  reporting  the  yam  irT«3ertections.  thick  places,  thin  places. 


jrade  iri  accordance  with  ASTM  standards 


Strer^-: 

SRimg 
Zcnor  'acnt; 

«esi  ty«e 
Cheocai  hn«nrKj  tests 

»amo.« 


jr-   ~%c.e<^9ctions  '»s'   Measunng  yam  on 
arv"  n*>o<!  ary"  '•v  oer^pc  -oetfioent  ot  vanatKXi.  per  sample.  .     .     k.  ^     „„  —w* 

*^  ^,^,r?^  Xccor^  tt^  average  warp  and  Ming  strength  by  the  grab  meth«l  as  based  or  5  breaks  tor  both  warp  and 

f  'aeoc  Hjmtsned  tjv  t*  aocflca.^t.  per  sample.  ,^  ^  ,-k™-  ha««t  nn  at 

a-a.vs«   =-c.>r,r^  MSa  on  the  number  ot  warp  and  ftltang  threads  pe<  -r^c-  and  wenfM  per  yartj  ot  tabnc  based  on  at 
->  8  ,  6  Tv-1  s>wr^«nso«»at)nc  which  »wre  processed  or  hjm.,r*d  r^  me  apptcant  per  sample, 

.  ...._  ^  ^r^.  *««ng  sliver.  The  A»*a  Texomat  Over  ,  used  tor  »c(x;nng.  ^e«c^'"«,2Z^ ^  °' «  ^^ 
U^DT  r;,e«^e<Twn<.  ar^  mede  on  the  unftnahed.  bleached  ano  iveo  cot,,:.^  samples,  using  a  Huntedab  Coionmeter.  Model 
25  M-3   -^  co<r  van^  9«^  '«:K5rted  In  terms  0*  reflectance  (M).  y«flowne*s  ; .  6!  and  bHjeness  (  -^  b) 

^ti^I^^^ectrfied  cnt-or.  »arnp^''i;;iK;es'sin,ii'(i''^^.r;«i'"«i^'«l'o^^  '«^'  "-s^  of  any  type. 

ya-  or  tat^  *e.«c-90  a-K!  <Jentified  tfi  connection  wrth  fiber  wvr   <  ^^«n«Tq  le^ts  oe-  ^lentrt^d  sar^    ^^      ^nn«rt,on  wrth 
f  jrner,.rx;  aocnior^  ux).«  :.<  test  reports.  Inciul^ig  extra  cop^s  -r.  m^amon  to  tr^  two  cop**  routinely  tunvshed  in  connection  wrth 

aac^  test  item,  per  aorirtKinai  sr*>et  ^ 

f^^r^^  t  cartihed  -e«sting  of  <^l'ii«itirhiSide8  ia<-':.>«s    .  i..t-  ^-^.-icw?  ^ected  trom  any  prevwus  tests,  per  sheet  

SerOir^  ,:,oc»es  3t  -esi  '90C<s  'Of  ■ac»mile  (FAX),  per  s/^ep'  ^  ^^^ 

a.  'HV-'^r  »rsneriai  .  ttisC  Sta:as '  .  .      1      .  " ~ 

b   Outsio«  lononenta.  j'-'rte.j  Sta'es ..._ '  

Oass.lK^tio'-    -J  ^nr^ec  cono^   1'-;  ^   i-ailable  In  corirwction  with  other  H^er 
C!assitK:a!ion  mctuoes  graoe  v^  i.a«)0  on  a  6  oz.  (1 70  9.)  sample 


jnoer  the  provisions  O*  7  CTR  28.  5  28.56, 


120  00 
110.00 

leo.oo 

232.00 

25200 

3500 
48.00 

88  00 
26  00 

1400 

650 

600 

950 
650 

200c 

35  00 

1600 


46  00 
4  25 

1  5C 

6  00 
1800 

2.00 
5.00 


Dated:  Apiil  14. 1992. 
Daniel  Haley, 

Administrator. 

[FR  Doc  92-9083  F!le<^  4-215-^2.  .<?  45  rfm) 

BILiJ»»Q  COOC  J4iO-^5S-*« 


Animal  and  P^ant  H«a<t^  in«p«ctton 
Set>(c« 


7CFn  Pari  354 
[Docket  No.  91-140 
R1N  0579-AA43 


User  Fe«» — Hawaii  and  Puerto  Rico, 
PartiaJ  WlthdrawaJ  of  Proposed  Ru*« 

AQEHCv:  Animal  and  Plant  Health 
I.'^specIlon  Service,  USDA. 


ACTiOK;  Peirtial  withdrawal  of  proposed 
nile. 


Summawy:  We  are  withdrawing  a 
portion  of  a  proposed  nile  published  on 
Augtist  7. 1991.  If  adopted,  this  portion 
of  the  proposed  rule  would  have 
established  user  fees  for  agricultural 
quarantine  and  Inspection  services  we 
provide  in  connection  with  the 
departure  of  certain  aircraft  and  vessels 
from  Puerto  Rico  and  Hawaii  for  other 
parts  of  the  United  States.  Withdrawing 
this  portion  of  the  proposed  user  fees  is 
necessary  because  federal  legislation 
has  berome  effective  since  the 
publico  ion  of  the  proposal  which 
:i-^h-h'  «  •"'  *-"'r  T'l<"~*ir>.g  these  fees. 
FO«  fKl  ^THEH  INFORMATION  COWTACT 

Charle  i  A.  Havens,  Chief  Operations 
Office  •,  Port  Operations,  PPQ.  APHIS. 


USDA.  Federal  Building,  room  635,  6505 
Beicrest  Road.  Hyattsville,  MD  20782. 
301-436-8295. 
8UPP1.EMCMTARY  INFORMATION: 

Background 

On  August  7, 1991.  we  published  a 
document'  in  the  Federal  Register  (58 
FR  37481-37499.  Docket  91-021 ) 
proposing  to  amend  7  CFR  part  354  and 
9  CFR  chapter  I  to  establish  user  fees  for 
various  certification,  inspection  and 
testing  services  we  provided.  Among  the 
services  covered  were  agncultural 
quarantine  and  inspection  (AQI) 
services  we  provide  in  connection  with 


'  On  August  21,  1991.  and  September  24   19^1 
documents  were  published  in  the  Fedwra!  Repsler 
(56  FR  41605  and  56  FR  482701  makms  various 
corrections  to  the  proposed  rule. 
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aircraft  and  vessels  departing  Hawaii 
and  Puerto  Rico  for  other  parts  of  the 
United  States. 

On  January  9.  1992  (57  FR  755-773, 
Docket  Number  91-135),  we  published  a 
final  rule  establishing  user  fees  for  some 
of  the  certification,  inspection  and 
testing  services  covered  in  our  August  7, 
1991,  proposal.  The  final  rule  did  not 
contain  the  user  fees  we  had  proposed 
for  inspecting  commercial  aircraft  and 
commercial  vessels  departing  Hawaii 
and  Puerto  Rico  for  other  parts  of  the 
United  States.*  As  of  this  date,  we  have 
issued  no  final  rule  covering  this  portion 
(7  CFR  354.4  (c)  and  (d]]  of  the  proposed 
user  fees  of  August  7,  1991. 

On  October  28,  1991.  the  1992 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Ajjencies  Appropriations  Act  (Pub,  L. 
102-142:  title  1  U.S.C.)  (Act)  became 
effective.  The  Act,  in  the  section  which 
applies  to  the  Animal  and  Plant  Health 
inspection  Service,  provide  "*   *   *[t|hst 
none  of  these  [appropriated]  funds  shall 
be  used  to  develop,  establish,  or  operate 
any  user  fee  program  for  agnculfurai 
quarantine  and  inspeclion  to  prevent  the 
movement  of  exotic  pests  and  diseases 
from  Hawaii  and  Puerto  Rico  as 

authorized  by  31  US  C  9^01 

This  language  prohibits  us  from 
collecting  user  fees  for  inspecting 
commercial  aircraft  and  commercial 
vessels  departing  Hawaii  and  Puerto 
Rico  for  other  parts  of  the  United  States 
Therefore,  we  are  withdrawing  our 
proposed  user  fees  for  these  services,  as 
published  on  August  7,  1991,  in  7  CFR 
354.4,  paragraphs  (c)  and  (d). 

In  addition,  in  a  companion  document 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  Docket  Number  91-142, 
we  are  also  withdrawing  our  user  fees 
for  AQI  services  provided  for 
passengers  departing  P.jerto  Riro  and 
Hawaii  on  doemstic  airhne  ni,tjhts  for 
other  parts  of  the  United  States.  These 
user  fees  [7  CFR  354  4  (a)  and  (b))  are 
also  prohibited  by  the  Act. 

Accordingly,  the  proposed 
amendments  to  7  CP'R  354,4,  p.iragraphs 
(c)  and  (d),  published  at  56  FR  37494- 
37495.  August  7,  1991.  are  withdrawn. 

Authority:  7  U.S.C.  22«0.  21  US  C  IJft  and 
136a,  49  U.S.C.  1741;  7  CFR  2.17.  2  51.  ami 
371.2(c) 


•  In  addition,  the  final  rule  of  January  9.  1992.  did 
not  address  the  user  fres  we  proposed  fnr  export 
health  certificates  for  animal  products  and 
byproducts  and  for  velennary  diagnostic  services 
and  diagnostic  reaoenls  We  are  cum>nll> 
considering  comments  we  pec*iVRC  iti  rpi»p<mi.e  to 
these  proposed  user  ttes. 


Done  in  Washington,  DC  this  15th  day  of 
April  1992. 
Robert  MeDaod, 

Administrator.  Anima!  and  Plant  Health 

Inspection  Service. 

[FR  Doc  92-9085  Filed  ♦-ZO-SS.  8  45  am] 

BILUMQ  CODE  M10-M-M 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  317,  320,  and  381 
[Docket  Na91-006SM] 
RIN  05a3-AB34 

Nutrition  Labeling;  Small  Business 
Exemption  PubUc  Forums 

AQENCY:  Food  Safety  and  inspecuon 

Service,  USDA. 

ACTION:  Notice  of  public  forums. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
three  public  forums  on  the  small 
business  exemption  issues  raised  in  its 
nutrition  labeling  supplemental 
proposed  rule  published  on  March  25, 
1992.  as  well  as  other  issues  of  public 
concern  specific  to  exempting  small 
businesses  from  nutrition  labeling. 
DATES:  The  public  forums  are  scheduled 
for  May  12,  14,  and  21, 1992.  from  9  a.m. 
to  4:30  p.m.  Written  notices  of 
participation  in  the  forums  should  be 
filed  by  May  5,  1992. 
ADDRESSES:  The  public  forums  will  be 
held  at  the  following  locations: 
May  12:  Hilton  Plaza  Inn.  One  East  45th 

Street,  Kansas  City,  MO  64111. 
May  14:  Radison  Hotel,  Courtland  and 

International  Boulevard.  Atlanta.  GA 

30303. 
May  21;  Sir  Francis  Drake.  450  Powell 

Street,  San  Francisco,  CA  94102. 

Transcripts  of  the  public  forums  and 
copies  of  data  and  information 
submitted  during  the  forums  will  be 
available  for  review  at  the  office  of  the 
FSIS  Hearing  Clerk,  room  3171,  South 
Building.  Food  Safety  and  Inspection 
Service.  US  Department  of  Agriculture, 
Washington,  DC  under  Docket  Number 
91-ooep, 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  R,  Edwards,  Dirertnr  product 
Assessment  Division,  Regulatory 
Programs,  Food  Safety  and  Inspection 
Service,  US  Department  of  Agriculture, 

Washington,  DC  2(1250.  (202)  2n5-(Xt80. 
SUPW-EMEKTARV  INFORMATJOW:  FSIS 

recognizes  that  the  potential  economic 
impact  of  nutrition  labeling  on  small 
businesses  could  be  great  and.  thus,  is 
considering  exempting  small  busT-cste^ 
from  complying  with  new  nutrition 
labeling  regulations  For  this  rT>,-',son, 


FSIS  IS  providing  forms  for  Agent  v 
officials  and  the  publii  tr  exchange 
mformation  and  ideas  r('K<irii:;!j.;  thr 
small  business  exemptK,!'~i  issui's 

FSIS  has  scheduied  1  .;«>  public 
ir.irums  at  Kansas  Cit>.  MO  .Atlanla. 
(i,*\.  and  San  Francisco,  C,'\  isee 
l"-„ii,"d';i,:^ns  and  sfht'Ou^cs  >,.:K;i'r    dates" 
and  '  AODESSES"  win,  vei   'I'hrse  ;,,.,.;!..l 
forums  Will  focus  on  specific  issues 
regardi".g  the  f  xrmpMon  v.{  imall 
bu8iiu-hht-s  rHiUcO,  ,.r.  tre   'vn-n:  >  s 
SUppit'nuT'.ihi  i,'ri,ipi:i»t-d  n,;*-  >:;;  [^.tntion 
\ahi\  '  )i  •,:,,.;;;, shed  vin  Miirui  2.S,  1992157 
FF  "   .Mh    I  ni'    ipants  should  be 
prepared  lu  respond  to  those  issues 
which  are  identified  below,  as  well  as  to 
identify  additional  pertinent  issues. 
Participants  are  also  free  to  comment  on 
other  issuFs  n miing  to  exempting  small 
businesses  irnrn  r.titrtinn  lahrhng  that 
have  not  been  idertifieii  tn  FSIS    '  *:■.*• 
following  specific  issues  will  be 
addressed: 

(1)  Should  an  exemption  be  based  on 
the  size  of  a  company  as  measured  by 
number  of  employees,  or  as  measured 
by  annual  sales  dollars,  by  pounds  of 
product,  by  units  of  products,  or  by 
some  combination?  At  what  level  of 
dollars,  pounds,  or  units? 

(2)  Should  an  exemption  be  based  on 
the  size  of  the  overall  business  or  on  the 
production/sales  of  meat  and  poultry 
products  only? 

(3)  Should  FSIS  exempt  products  or 
businesses,  i.e.,  should  an  exemption  be 
based  on  the  overall  production/sales  of 
a  business  or  implemented  on  a  product- 
by-product  basis? 

(4)  How  should  FSIS  define  a 
business?  Should  each  ofTicial 
establishment  be  considered  a  separate 
business  or  should  FSIS  consider 
cempany  or  corporate  size  for  firms  with 
more  than  one  official  establishment? 

(5)  If  an  exemption  applies  to  a 
product,  how  should  "product"  be 
defined? 

(6)  What  data  should  an 
establishment  or  company  be  required 
to  provide  to  FSIS  to  demonstrate  that  It 
(or  its  product)  meets  the  criteria  for  an 
exemption? 

(7)  How  should  year-to-year 
variations  in  sales  at  the  level  of  the 
exemption  be  handled?  In  other  words, 
how  should  FSIS  define  a  sales  level 
that  exceeds  an  exemption  level?  Is  it  a 
single  year's  data,  or  a  2-year  average, 
etc? 

(8)  When  an  exemption  level  is 
exceeded,  what  period  of  time  should  be 
allowed  for  implementation  of  nutrition 
labeling? 

(9)  Should  an  exempt  business  be 
permitted  to  make,  or  a  product  contain. 
a  nutrient  content  claim  (e.g..  "low  fat") 


:!4o00 
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on  a  label  which  does  riot  include 
nutrition  information? 

(10)  What  percent  of  total  product 
would  be  affected  by  an  exemption 
under  specific  criteria? 

(11)  How  many  meat  and  poultry 
establishments  would  be  affected  by  the 
exemption  under  specific  criteria? 

The  public  forums  will  be  open  to  all 
interested  parties.  The  public  forums 
will  be  conducted  in  a  roundtable 
discussion  format.  Representatives  from 
the  following  categories  are  encouraged 
to  participate  in  the  roundtable 
discussions  at  each  of  the  three 
locations: 

(1)  Consumer  groups, 

(2)  State  offices  representing 
consumers  or  small  business. 

(3)  State  meat  inspection  program. 

(4)  Individual  companies  (not 
representing  trade  associations). 

(5)  Trade  associations  and  recognized 
professional  groups. 

(6)  Small  Business  Administration, 
and 

(7)  Medical  or  health  professionals. 
such  as  dietitians. 

The  number  of  participants  in  the 
roundtable  discussions  will  be  limited; 
however,  anyone  may  observe  the 
discussions.  Individuals  unable  to 
participate  in  the  discussion  who  are 
interested  in  presenting  their  views  at 
the  forums  will  be  provided  the 
opportunity,  as  time  permits,  at  the 
completion  of  the  roundtable 
discussions.  FSIS  hopes  that  a  broad 
spectrum  of  the  private  and  public 
sectors  will  participate  in  the  forums. 

All  persons  wishirig  to  participate  in 
the  pubUc  forums  should  submit  a 
written  request  to  Mr.  Charles  R. 
Edwards.  Director,  Product  Assessment 
Division.  Regulatory  Programs.  Food 
S-ifety  and  Inspection  Service.  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250.  The  written  request  should 
contain  the  following:  (1)  Participant's 
name,  address,  and  phone  number  (2) 
name  of  company,  corporation,  or 
organiiation  being  represented:  (3)  the 
location  of  the  forum  where 
participation  is  requested;  and  (4)  the 
type  of  participation  requested,  either  as 
part  of  the  rcur.dt''bk  discussion  or  as 
part  of  the  presentation  of  views  after 
completion  of  the  roundtable 
discussions.  FSIS  will  prepare  forum 
schedules  showing  the  persons  slated  to 
participate.  The  schedules  will  be 
mailed  to  each  participant  before  the 
forum  and  filed  with  the  FSIS  Hearing 
Clsrk  (address  above). 

FSIS  is  holding  these  public  forums  to 
gather  information  and  opinions  on  the 
potential  economic  impact  of  nutrition 
and  opinions  on  the  potential  economic 
impact  of  nutrition  labeling  on  small 


businesses  and  the  ramifications  of 
exempting  small  businesses  from 
nutrition  labeling  regulations.  FSIS  will 
use  that  information,  along  with  written 
comments,  in  determining  whether  small 
businesses  should  be  exempt  from 
nutrition  labeling  requirements  and.  If 
so,  the  conditions  surrounding  that 
exemption. 

Done  at  Washington.  DC.  on  April  15. 1991 
H.  Russell  Cross, 

Administrator,  Food  Safety  and  Inspection 
Service. 
[FR  Doc.  92-9217  Filed  4-20-9Z  8:45  am] 
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10CFR  ParU  2^  and  61 


RIN  3150-AD33 


L?vv  I  pvet  Waste  Shipment  Manifest 
! n '  c  r  nation  and  Reporting 

AGfcNCY:  Nuclear  Regulatory 

Commission. 

action:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  in  10  CFR  parts  20 
and  61  to  improve  low-level  waste 
(LLW)  manifest  information  and 
reporting.  The  amendments  would: 

(1)  Improve  the  quality  and  imiformity 
of  information  contained  in  manifests 
which  are  required  to  control  transfers 
of  LLW  intended  for  disposal  at  a  land 
disposal  facility; 

(2)  Establish  a  set  of  forms  to  sen,  e  as 
a  national  Uniform  Low-Level 
Radioactive  Waste  Manifest,  in 
response  to  requests  by  Compacts  and 
States: 

(3)  Require  the  use  of  one  of  these 
forms  as  a  mandatory  shipping  paper  for 
LLW  transport; 

(4)  Require  LLW  disposal  site 
operators  to  electronically  store  the 
information  contained  in  the  Uniform 
Manifest  docimients  for  each  container 
and 

(5)  Require  the  disposal  site  operators 
to  report  the  Uniform  Manifest 
information  on  a  machine-readable 
medium  (e.g..  magnetic  disks  or  tapes). 
The  NRC  is  also  requesting  input  on 
whether  and  how  to  establish  a  national 
data  base  fof  LLW. 

DATES:  Comment  period  expires  July  20, 
1992.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 


ADDRESSES:  Send  comments  to: 

Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Attention  Docketing  and  Service 
Branch.  Deliver  comments  to:  One 
White  Flint  North.  11555  Rockville  Pike, 
Rockville,  Mar>'!and.  between  7:45  a.m. 
and  4:15  p.m.  on  Federal  workdays. 
Comments  received  and  the  regulatory 
analysis  can  be  examined  at:  The  NTIC 
Public  Document  Room.  2120  L  Street 
NW  (Lower  Level).  Washington,  DC. 
Copies  of  the  proposed  Uniform  Low- 
Level  Radioactive  Waste  Manifest  forms 
and  the  general  instructions  can  be 
obtained  from  the  contacts  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Lahs.  Office  of  Nuclear 
.Vldtenal  Safety  and  Safeguards.  U,S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  telephone  (301) 
504-2569  or  Mark  Haisfield.  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regi.latory  Commission. 
Washington.  DC  20555,  telephone  (301) 
492-3877. 

SUPPL£MENTARY  INFORMATION: 

I,  Backaround 
Low-l^vel  Wris'.e  Shipment  and  Disposal 
Existing  Shipment  Manifests 
Waste  Processing  and  the  Amendments 

Act 
il  Need  for  Regulatory  Action. 
Proposed  Re>r.ilator>-  Action 
— Shipment  manifest  information. 
— Uniform  manifest 
— Reportinti  and  stora«e  of  manifest 

information. 
— Manifest  infoimatian 
National  Com.puter  Data  Base  of  LLW 

Shipment  Manifest  Information 
— Operation  '^f  a  Nanonal  LLW  Computer 

Data  Bas^' 
IIL  Proposed  .Action. 
Part  20  Amendments 
—Section  20.2006 
—Appendix  F  to  5§  M  1001  through 

20.2401.  Section  I 
— Appendi.x  F  to  55  20.1001  through 

20.2401.  Section  n 
—Appendix  F  to  §§  20.1001  through 

20  2401   Section  IIL 
Part  61  .Amendments 
—Section  61.12. 
—Section  61.80 
— Manifest  number. 
Compatibility  of  Agreement  State 

'Regulations 
Apphcafion  of  Amended  Regulations  to 

Existing  Disposal  Facilities 

IV  Environmental  Impact:  Categorical 

Exclusion. 

V  Paperwork  Reduction  Act  Statement. 
\'\  Regulatory  Analysis. 

MI  Regulatory  Flexibility  Certification. 
\'III.  Backfit  Analysis. 
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I.  Background 

Low-Level  Waste  Shipment  and 
Disposal 

Low-Level  Radioactive  Waste  (LLW] 
may  be  shipped  to  a  LLW  disposal 
facility  in  a  number  of  ways.  Waste  may 
be  shipped  directly  from  a  waste 
generator  or  may  be  shipped  from  a 
waste  collector  or  processor  The 
collector  is  a  licensee  who  typically 
handles  prepackaged  waste  from 
hospitals,  laboratories,  or  other 
licensees  who  generate  only  small 
volumes  of  waste.  A  shipment  from  a 
collector  may  have  been  temporarily 
stored  at  the  collector's  facility  and, 
when  eventually  transported  to  a 
disposal  facility,  shipped  with  other 
containers  of  waste  obtained  from 
several  generators. 

Waste  may  be  shipped  from  a  waste 
processor  who  has  received  waste  from 
other  licensees  (generators,  collectors, 
or  other  processors)  and  has  either 
repackaged  the  waste  or  changed  its 
chemical  or  physical  characteristics.  For 
example,  the  waste  processor  may  have 
compacted  or  incinerated  the  waste,  or 
segregated  contaminated  waste  from 
non-contaminated  waste.  A  single 
container  of  waste  shipped  from  a  waste 
processor  may  contain  wastes  from  a 
number  of  different  generators. 

Some  waste  processors  also  conduct 
decontamination  activities.  In  this  case. 
contaminated  material  is  delivered  to 
the  facility  and,  after  processing, 
essentially  two  "output  streams  '  are 
produced.  A  product  "stream"  contains 
material  that  has  been  sufficiently 
decontaminated  so  it  can  be  reused  in 
some  manner.  The  other  "stream" 
contains  the  waste  that  is  characterized, 
processed,  packaged,  and  shipped  to  the 
disposal  facility. 

Thus,  from  its  original  generation  to 
its  final  delivery  to  a  di.sposal  facility. 
LLW  may  have  changed  hands  more 
than  once  Indeed,  recent  data  indicates 
that  about  25%  of  all  IXW  delivered  to 
disposal  facilities  was  handled  by 
collectors  and  processors.  Any  stfp  in 
the  waste  management  chain-temporary 
storage  by  a  collector,  processing,  or 
disposal — may  have  occurred  in  a  State 
different  from  that  in  which  the  waste 
was  generated  Comipanies  collecting, 
processing,  or  disposing  of  the  waste  are 
licensed  either  by  the  Nuclear 
Regulatory  Commission  or  by  an 
Agreement  State,' 


Each  shipment  of  LLW  is  currently 
accompanied  by  a  multi-page  manifest 
that  describes  the  shipment  content.'; 
Manifests  are  large  multi-copy  detailed 
dcxuments  contaming  information 
required  by  Commission  regulations  in 
10  CFR  part  20,»  Department  of 
Transportation  (DOT)  regulations  in  4Vi 
CFR  part  172.  and  State  requirements 
imposed  as  conditions  on  disposal 
facility  licensees. 

Three  LLW  disposal  facilities  are 
currently  in  operation.  The  Eiarnwell,  SC 
disposal  facility  is  operated  by  Chem- 
Nuclear  Systems.  Inc..  and  the  Richland. 
WA.  and  Beatty.  NV  facilities  are 
operated  by  U.S.  Ecology.  Inc.  (All  these 
facilities  dispose  of  waste  using  the 
shallow  land  burial  approach). 

Upon  receipt  of  a  shipment  of  LLW  at 
these  facilities,  operators  perform 
quality  control  checks  on  the  shipment 
and  the  information  m  the  manifest 
Portions  of  the  manifest  information  are 
transferred  into  their  computer 
recordkeeping  systems.  Disposal  facility 
operators  have  developed  computer 
systems  to  store  and  process  the 
voluminous  manifest  information 
because  each  year  the  operators  receive 
thousands  of  these  shipment  manifests 

In  the  future,  there  may  be  many  more 
disposal  facilities  of  various  designs. 
Pursuant  to  the  Low-Level  Radioactive 
Waste  Pohcy  Amendments  Act  of  1985 
{.Amendments  Act),  and  to  the  Low- 
Level  Radioactive  Waste  Policy  Act  of 
1980,  States  have  organized  into  regional 
Compacts  to  site  and  operate  new 
disposal  facilities.  The  Amendments  Act 
established  a  series  of  milestones, 
penalties,  and  incentives  to  ensure  that 
the  States  will  be  able  to  manage  waste 
generated  within  their  Compacts.  While 
new  disposal  capacity  is  being 
developed,  the  three  sited  States 
(Nevada.  South  Carolina,  and 
Washington)  may  impose  surcharges  on 
waste  from  outside  their  Compacts  and 
allocate  waste  from  nuclear  utilities. 
After  December  31,  1992.  the  Compacts 
are  responsible  for  managing  their  own 
wastes  and  can  prohibit  disposal  of 
waste  generated  from  outside  their 
compacts.  (The  Barnwell.  SC,  facility  is 
scheduled  to  close  on  this  date,  and  a 
new  facility  will  be  sited  in  the 


'  PureuanI  to  lh«?  .A'omir:  Fnprvy  .An  af  19M  «s 
amende(t,  the  Commssior  has  the  author.'v  lo 
relinquish  p«r(  of  its  reyjlaton,  authonty  to  a  St.\iie, 
continseni  upon  making  a  df  lermi.nation  that  the 
Stale  9  regv;latofv  progrsm  is  rompalibie  with  the 
Commission  s  Twenty  nine  Slates,  ur.dfr  formal 
agreementi  with  (he  Commission.  h«ve  asaumed 


this  regulatory  respoiuiibihry.  NegoUatkins  with 
other  States  are  undfrwdv. 

•  The  Commission  s  Ll.W  manifest  and  tracking 
requirement?  reside  in  {  20.311  of  the  part  20 
reguUtions  But  on  May  21.  1991  (56  FR  233601.  the 
Commission  promi;:gated  an  amended  part  20  that. 
among  numerous  other  modiricationa.  tranaferred 
the  LLW  manifest  and  trucking  requirements  to  a 
new  )  20.2006  and  a  new  appeniUt.  F  to  H  20.1001 
through  20.2401.  The  n»  w  )  a)-2iXX)  and  appendix  P 
changed  the  wording  of  the  manifesi  and  tracking 
requiretnenta  but  not  their  meanings. 


SouthH'ast  Compact,  The  Beattv    NV. 
facility  is  scheduled  ti   ,  .,>&♦-  i;i  lk»93.) 

The  Commission  is  i,u, certain  how 
rria.ny  disposal  facililies  will  be  sited 
pursuant  to  the  Amendments  Act. 
Currently  nine  Compacts  have  been 
formed  and  each  Compact  intends  to 
site  a  disposal  facility.  In  addition,  nine 
States  and  other  entities  (Puerto  Rico 
and  the  District  of  Columbia)  are 
imafTiliated,  i.e..  are  not  members  of 
compacts.  Some  unaffiliated  States  plan 
to  site  new  disposal  facilities.  Others 
plan  or  hope  to  contract  disposal 
capacity  with  existing  Compacts.  If 
ihfse  present  plans  were  all  carried  to 
f  omplefion,  there  could  be  up  to  14 
disposal  facilities. 

One  of  the  principal  mechanisms  by 
which  the  VHC  staff  has  been 
ir.tcracting  with  the  Compacts  and 
unaffiliated  States  is  through  the  Low- 
Level  Radioactive  Waste  Forum  and  the 
Host  State  Technical  Coordinating 
Committee  (TCC).  At  its  regular  meeting 
in  March  1990.  the  TCC  passed  a  motion 
stating  their  belief  that  a  uniform 
manifest  is  necessary  and  justifiable  for 
use  with  all  shipments  of  low-level 
radioactive  waste  and  requested  that 
the  Commission  consider  its  inclusion  in 
this  rulemaking  action.  An  example 
manifest  together  with  supporting 
material,  was  subsequently  transmitted 
to  the  NRC  by  the  TCC  on  November  9. 
1990.  The  NRC  staff  seriously 
considered  the  recommendations  of  the 
TCC  in  developing  the  uniform  manifesi 
referred  to  in  this  proposed  rulemaking. 
JTie  NRC  staff  has  also  consulted  with 
DOT  on  thoBf  p fir's  of  the  rule  and 
uniform  manifesi  that  address  DOT 
shipping  paper  requirements. 
Confirmation  has  been  received  from 
DOT  that  their  shipping  paper 
requirements  have  been  addressed  in  a 
satisfactory  manner.  Copies  of  the 
Uniform  Low-Level  Radioactive  Waste 
Manifest  forms  and  the  general 
instructions  can  be  obtained  from  the 
contacts  previously  identified. 

Existing  Shipment  Manifests 

The  NRC  has  identified  needed 
improvements  in  the  procedures  for 
reporting  information  on  LLW 
shipments.  The  information  in  existing 
shipment  manifests  is  inconsistent  and 
does  not  include  detailed  information  on 
the  types  of  waste  expected  to  be 
disposed  at  LLW  disposal  facilities. 
Such  information  would  most  efficiently 
support  evaluations  of  the  source  term 
for  use  in  independent  performance 
assessment  and  the  potential  needs  for 
other  regulatory  actions.  Moreover,  the 
NRC  needs  to  generate  the  data  base  as 
waste  is  disposed  to  avoid  situations 
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whare  reconstruction  of  the  data  is 
needed  well  after  waste  disposal.  It  i5" 
prudent  and  less  burdensome  to  request 
and  store  data  in  a  machine  readable 
medium  relatively  soon  after  waste 
disposal.  In  this  manner,  a  data  base 
can  be  developed  and  maintained  for 
current  use.  future  use.  and  for  potential 
unanticipated  uses  without  undue 
burden  on  licensees. 

As  part  of  licensing  new  LLW 
disposal  facilities,  apphcants  and 
regulator^'  agencies  will  need  to  assess 
the  expected  performance  of  the 
disposal  facilities.  Similar  assessments 
would  be  performed  for  disposal  facility 
hcense  renewals  and  closure.  To  make 
these  assessments,  one  must  understand 
the  potential  mechanisms  and  rates  by 
which  radioactivity  can  move  from  the 
waste  and  potentially  be  released  into 
the  environment.  The  chemical, 
physical,  and  radiological 
characteristics  of  the  disposed  LLW.  the 
quantity  disposed,  and  the  waste 
retention  capabilities  of  various  disposal 
containers  and  waste  forms  must  be 
considered  in  these  assessments.  That 
is.  there  must  be  a  quantitative  source 
term  for  performance  assessment.  A 
greater  understanding  of  these  factors 
should  lead  to  the  use  of  more  realistic 
assumptions  in  performance  assessment 
calculations. 

In  this  regard,  the  NRC  staff  notes  that 
existing  LLW  manifests  generally 
contain  less  information  than  needed  to 
optimally  assess  the  performance  and 
operations  of  LLW  disposal  facilities. 
For  example,  existing  manifests 
frequently  describe  the  waste  container 
in  only  general  terms.  However, 
container  degradation  can  be  a  major 
consideration  in  LLW  performance 
assessments.  Further,  manifests 
frequently  describe  the  physical  and 
chemical  characteristics  of  waste  in 
vague  terms.  For  example,  in  1987,  38% 
of  the  volume  of  all  LLW  (and  11%  of  the 
activity)  was  described  in  manifests  as 
a  "dry  solid."  In  1988,  this  description 
characterized  13%  of  the  waste  volume 
and  4%  of  the  activity.  Vague  waste  (and 
disposal  container)  descriptions  make  it 
difficult  to  predict  the  possible 
movement  of  radioactivity  under  normal 
or  accident  conditions,  and  may  lead  to 
less  realistic  assumptions  about  such 
potential  movements. 

Finally,  existing  manifests  describe 
wastes  differently.  This  increases  the 
difficulty  of  comparing  data  from 
different  manifests.  As  new  disposal 
facilities  are  licensed,  this  problem  can 
only  become  worse  if  needed 
information  requirements  are  not  more 
specifically  defined 


Waste  Processing  and  the  Amendments 
Act 

Tracking  the  identity  of  the  waste 
generator  and  festering  the  objectives  of 
the  Amendments  Act  as  imposed  on 
States  and  Compacts,  become  more 
complicated  when  the  waste  forms, 
dimensions,  or  packagirigs  are  changed 
by  a  waste  processor.  To  reduce  waste 
disposal  costs,  generators  Increasingly 
ship  LLW  to  offsite  waste  processing 
facihties  frequently  located  in  a  State 
different  from  that  of  the  waste 
generator.  The  processed  waste,  often 
significantly  reduced  in  volume,  is  then 
shipped  to  a  disposal  facility.  Each 
container  of  waste  shipped  from  a  waste 
processor  may  contain  waste  from 
several  different  generators. 

Currently,  10  CFR  part  20  requires  that 
waste  processors  maintain  records  of 
LLW  delivered  to  the  processing  facility, 
and  when  shipping  the  processed  waste 
to  a  disposal  facility,  that  the  processor 
prepare  a  new  shipment  manifest. 
Although  these  records  are  available  for 
inspection  by  the  responsible  regulatory 
agency,  there  is  no  requirement  in  10 
CFR  part  20  to  include  any  specific 
information  from  the  waste  generator 
records  with  shipments  of  LLW  to 
disposal  facilities.  According  to  the 
existing  10  CFR  part  20  regulations,  the 
processor  could  be  considered  the  waste 
generator. 

Yet  States  and  Compacts  need  to 
identify  the  generators  of  low-level 
waste  so  as  to  establish  whether  the 
Kvaste  has  been  generated  In  the  State  or 
Compact  in  which  the  LLW  disposal 
facility  is  located.  W^ile  new  disposal 
capacity  is  being  developed,  the 
Amendments  Act  permits  the  three  sited 
States  to  impose  surcharges  on  wastes 
from  outside  their  Compact  region  and 
to  allocate  wastes  from  utilities.  Thus, 
all  three  sited  States  have  required  that 
shipment  manifests  from  waste 
processors  identify  the  waste 
generators,  as  well  as  the  quantities  of 
wastes  contributed  by  each  generator.  In 
the  future.  Compacts  will  have  the 
authority  to  bar  waste  from  outside  the 
Compact.  Therefore,  the  Compacts  must 
also  be  able  to  track  waste  delivered 
from  processors  back  to  the  waste 
generators.  The  NRC  staff  believes  this 
rulemaking  will  assist  States  and 
Compacts  in  reaching  their  objectives 
and  will  also  minimize  or  prevent  the 
possible  creation  of  "orphan  wastes." 

n.  Need  for  Regulatory  ActioD 

The  Commission  is  proposing  to 
amend  its  regulations  to — 

(1)  Upgrade  the  quaUty  and  uniformity 
of  information  contained  in  manifests 


required  to  control  and  describe 
shipments  of  LLWi 

(2)  Establish  a  set  of  forms  to  ser\e  as 
a  national  Uniform  Law-Level 
Radioactive  Waste  Manifest  to  'he  \RC. 
DOT.  and  State  informatior. 
requirements. 

(3)  Require  '.he  use  of  one  of  these 
forms  as  a  mandator\  shipping  paper  for 
LLW  transport; 

(4)  Require  electronic  storage  of 
shipment  manifest  information  for  each 
container  in  recordkeepinj;  systems  for 
LLW  disposal  facilities;  and 

(5)  Require  that  N'RC-licensed 
disposal  facility  operators  submit 
reports  of  manifest  information  on  a 
machine  readable  medium  (e.g., 
magnetic  disks  or  tapes). 

This  proposed  action  could  foster  the 
development  of  a  national  computer 
data  base  containing  complete  and 
uniform  data  on  LLW  shipped  to 
disposal  facilities.  However,  these 
amendments  do  not  create  this  national 
LLW  data  base.  The  proposed 
amendments  would  also  amend 
Commission  regijlations  to  be  consistent 
with  the  waste  generator  tracking 
authority  provided  to  Compacts  in  the 
Amendments  Act.  Further,  those  parts  of 
the  proposed  Uniform  Low-Level 
Radioactive  Waste  Manifest  that 
include  DOT  shipping  paper 
requirements  would  reflect  the  proposed 
regulation  (49  CFR  part  i:"!  et  a!  ) 
published  by  DOT  in  the  Federal 
Re^ster  on  November  14,  1989  (54  FR 
47454).  For  purposes  of  issuing  the 
proposed  rulemaking,  confirmation  has 
been  received  from  DOT  that  shipping 
paper  requirements  are  satisfactorily 
addressed  by  this  proposed  rule  and  the 
proposed  uniform  manifest  (July  19, 
1991,  letter  from  Alan  Roberts, 
Associate  Administrator  for  Hazardous 
Materials  Safety  to  Eric  Beckjord, 
Director,  Office  of  Nuclear  Regulatory 
Research). 

Proposed  Regulatory  Action 

The  Commission  proposes  to  take  the 
aforementioned  regulatory  action  to 
enhance  the  ability  of  the  NRC  and 
State  regulatory  agencies  to  contnjl  and 
safely  regulate  disposal  of  LLW,  The 
Commission's  reasons  for  takm;?  this 
regulatory  action  foilow: 

Shipment  Manifest  Information 

The  NRC  staff  believes  that 
improvements  are  needed  in  the 
information  provided  through  LLW 
shipment  manifests.  AlthouRh  existing 
LLW  shipment  manifests  contain 
considerable  information,  their 
descriptions  of  waste  are  inconsistent 
and  frequently  vague.  The  e.xistLng 
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shipment  manifests  generally  do  not 
contain  the  types  of  information  in 
sufficent  detail  needed  to  make  more 
realistic  assumptions  in  conducting 
performance  assessment  evaluations,  or 
project  other  impacts  from  the  LLW 
dunng  or  followmg  disposal  operations 
Hence  in  identifymg  the  information  to 
be  contained  on  the  Uniform  Low — 
Level  Radioactive  Waste  Manifest,  the 
NRC  staff  considered  the  data  needs  of 
the  Low-Level  waste  disposal 
performance  assessment  models  under 
development  which  are  aimed  at 
providing  more  realistic  LLW 
performance  assessments 

Uniform  manifest 

In  the  future,  up  to  14  disposal 
facilities  may  be  operating.  Without 
uniform  information  on  shipment 
manifests,  LLW  is  likely  to  be  described 
in  a  a  number  of  inconsistent  ways. 
Because  the  chemical,  physical,  and 
radiological  properties  of  LLW  directly 
determine  both  the  expected 
performance  of  disposal  facilities,  as 
well  as  actual  impacts  of  LLW  disposal 
during  operations  and  post  closure. 
inconsistent  descriptions  of  emplaced 
LLW  may  render  realistic  assessments 
of  LLW  disposal  impacts  more  difficult. 

Hence,  the  Commission  is  proposing 
to  require  use  of  its  uniform  manifest 
(NRC  Forms  540,  540A,  541.  541A,  542 
and  542A)  to  assure  uniformity  of 
content  and  detail  of  LLW  shipment 
manifests.  However,  the  manifest  itself 
will  not  be  made  part  of  the  N'RC's 
regulations  in  order  to  retain  the 
flexibility  to  change  the  manifest  to 
reflect  changes  in  practice  without 
rulemaking.  Significant  changes  to 
information  requirement  m  the  uniform 
manifest  would  require  a  rulemaking 
action. 

For  most  wastes,  a  container  of  waste 
can  be  adequately  described  using 
proposed  NRC  Forms  540  and  541  (and 
NRC  Forms  540A  and  541A.  if  reguired) 
The  principal  purpose  of  NRC  Form  540 
(and  NRC  Form  540A)  is  to  satisfy  DOT 
shipping  paper  requirements  contained 
in  49  CFT^  part  172  and  the  waste 
tracking  requirements  contained  in  10 
CFR  part  20.  The  principal  purpose  of 
NRC  Form  541  (and  NRC  Form  541A) 
would  be  to  obtain  the  information 
necessary  for  disposal  operations  and 
for  assessing  and  monitonng  disposal  of 
radioactive  waste  A  final  additional 
form,  NRC  Form  542  (and  NRC  Form 
542A,  if  required),  would  contain  waste 
generator  information  for  LLW  shipped 
from  a  waste  collector  or  processor.  This 
information  would  not  be  much  different 
than  that  reported  under  existing 
practices.  By  separating  the  information 
requirements  by  purpose  and  by  'Form," 


the  Commission  believes  that  DOT, 
NNC,  and  Agreement  State 
requirements  can  be  met  while 
minimizing  the  volume  of  paperwork. 
and  specifically,  paperwork  required  to 
physically  accompany  LLW  shipments. 
11. c  Commission's  intent  is  to  also 
pfLVide  the  manifest  in  a  multi-copy 
for  nat  suitable  for  use  with  computer 
s>  stems.  Implementation  in  this  manner 
should  satisfy  a  wide  variety  of 
information  distribution  needs  which 
may  be  established  by  Agreement  States 
or  Compacts, 

Reporting  and  Storage  of  Manifest 

Information 

The  Commission  proposes  to  require 
that  manifest  information  from  NRC- 
licensed  disposal  facilities  be  stored  and 
conveyed  by  a  machine  readable 
medium,  (The  specific  content  and 
schedule  for  these  reports  will  be 
established  as  a  condition  of  the 
license,)  The  types  of  reports  expected 
would  require  the  disposal  facility 
operator  to  be  able  to  track  the  origin, 
transport,  disposition,  and 
characteristics  of  individual  disposal 
containers  of  waste.  It  will  be  expected 
that  various  groupings  of  the  data  would 
be  necessary  to  address  various 
regulatory  needs  For  example,  disposal 
facility  licensees  must  perform,  and 
NRC  or  Agreement  State  regulatory 
authorities  must  review,  approve,  and 
be  able  to  independently  verify  safety 
and  enMronmental  performance 
assessments  for  periodic  license 
renewals  and  eventual  facility  closure 
(§  61.27).  Because  many  of  these 
assessments  will  be  similar  to  those 
performed  when  the  facility  was  first 
licensed,  regulators  will  need  a  detailed 
knowledge  of  the  radionuclide 
inventories  of  disposed  waste  as  a 
function  of  specific  waste  streams  to 
assure  continued  safe  operation  of  the 
facility.  At  some  disposal  facilities, 
maximum  inventories  of  specific 
radionuclides  will  be  established 
(§  ei.7{b]],  and  at  these  facilities,  the 
licensee  will  need  to  maintain  a  running 
total  of  the  disposed  radionuclides. 
Electronic  transmittal  of  information 
would  also  help  regulatory  agencies 
assess  the  significance  of  possible 
problems  at  a  disposal  facility  (e.g., 
questions  about  the  adequacy  of 
particular  disposal  containers  or 
solidification  media).  For  the  above 
assessment,  it  would  be  expected  that 
parameters  such  as  waste  volume, 
radionuclide  inventories,  radiation 
levels,  or  chelating  agent  content  would 
be  determined  as  a  function  of  other 
parameters  such  as  the  waste 
description,  the  solidification  agent,  the 
waste  or  stabiiitv  class,  the  waste 


generator,  or  groups  of  waste  generators 
(e.g.,  nuclear  utilities,  hospitals). 

Of  course,  the  Commission  could 
require  reporting  of  manifest 
information  without  specifying  a 
machine  readable  medium.  In  such  a 
case  the  data  from  paper  copies  would 
have  to  be  transferred  manually  to  an 
electronic  medium.  Transcription  errors 
would  undoubtedly  occur,  and  costly 
checks  and  controls  would  have  to  be 
instituted  to  minimize  these  errors. 
Moreover,  the  volume  of  the  data  along 
may  make  such  a  process  impractical. 

A  requirement  to  submit  information 
on  a  machine  readable  meditim  is 
consistent  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1880.  One 
of  the  expressed  purposes  of  this  Act  is 
to  ensure  that  automatic  data 
processing,  telecommunication,  and 
other  information  technologies  are 
acquired  and  used  by  the  Federal 
government  in  a  manner  that  improves 
service  delivery  and  program 
management,  improves  the  quality  of 
decisionmaking,  and  reduces  the 
information  processing  burden  for  the 
Federal  government  and  for  persons 
who  provide  information  to  the  Federal 
government.  The  requirement  would 
also  be  consistent  with  the  regulations 
of  the  Office  of  Management  and  Budget 
(0MB).  In  5  CFR  1320.6,  OMB  directs 

Federal  agencies  to  consider 

reducing  the  burden  on  respondents  by 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology." 

To  facilitate  transfer  of  manifest 
information  the  Commission  is 
proposing  to  require  that  this 
Information  also  be  stored 
electronically.  The  potential  for  errors  or 
inconsistencies  between  the  data  in  the 
operator's  system  and  the  transmitted 
data,  as  well  as  the  delays  that  would 
be  encountered  in  non-electronic 
transfers,  would  be  unacceptable  unless 
electronically  transmitted  data  is  also 
stored  electronically. 

In  addition,  under  the  proposed 
amendments,  the  Commission's 
proposed  instructions  for  completing  the 
Uniform  Low-Level  Radioactive  Waste 
Manifest  would  state  that  the  shipper 
has  attached  the  appropriate 
Environmental  Protection  Agency  (EPA) 
manifest  (e.g..  for  any  hazardous  waste 
or.  possibly  medical  waste).  In  practice, 
this  means  that  shippers  would  have  to 
provide  two  manifests  for  mixed  waste 
or.  possibly  medical  waste  containing 
radioactive  material.  Thus,  on  the  EPA 
uniform  hazardous  waste  manifest,  for 
example,  the  hazardous  content  of  the 
waste  would  be  identified  according  to 
EPA  manifest  instructions,  if  necessary, 
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a  c<jnt««ner  klecttfKatKm  numL>«r  cm  be 
included  ta  the  th«ded  *rp^  of  the  EPA 
uniforra  (wzanloas  wraijte  manifest  to 
key  a  waste  dtspowl  conlamer  buck  to 
the  specifjc  cooUitner  descnbea  on 
NRCi  Urtfana  LcrM-Lev^  Radioacnv? 
Waste  WUnifet' 

Sational  Computer  Data  Base  of  LLW 

Shipment  Kkir:fest  Information 

The  Co<nnii»»K>n  is  icteces^ed  n 

p-^biic  rvews  on  the  benefits  of  « 
nationai  computer  LLW  ddtd  [>H>e.  As 
discussed  beiow.  the  NRC  staff 
erjvisKXv«  ■  [Juint>er  of  possible  need* 
for  and  u»e«  of  a  naatjrwi  LLW 
computer  data  base  The  nauonaJ 
crxnputerjiata  t>ase  couid  contain  LLW 
siapmeat  naanieftt  miarTr.atJon  collected 
from  al!  operatinn  dUpow!  facilities  atui 
could  be  availabie  to  Stdta  Cotnpacts 
and  regulatory  a^ffocjes  as  well  as  to  the 
N'RC  and  otJiers  ttiat  need  the  daU. 
However,  at  thi»  tixne  the  Cacn.TiissjL*!! 
has  not  decided  or.  whether  it  .s 
necessary  and  prudent  to  take  this  next 
step- 

Fof  any  spealic  disposal  facility 
licensed  by  the  VRC  this  data  base 
couid  enhance  the  NRC'i  ability  to 
monitor  waste  disposal  at  that  facility 
and  male  sui table  ctJtnparisons  on  a 
Ratioaal  basis  For  example,  the  NRC 
5»aff  could  rea^i^y  access  up-to-data 
data  on  the  tij^d^  volumes  of  disposed 
waste,  the  total  activities  of  disposed 
radionuclides,  the  waste  volumes  and 
act;^-ines  contributed  by  specific 
generators,  and  other  information.  It 
would  assist  m  evaluating  a  disposal 
bcensee's  safety  and  environmental 
assessments  for  periodic  license 
renewal  and  eventual  disposal  facility 
closure  Similar  benefits  could  accrue  to 
.\greement  State  licensing  authorities. 
.-\cces8  to  the  computer  data  base  may 
replace  the  need  for  disposal  facility 
license  conditions  requiring  Ucensees  to 
repc^  the  same  information  to  the  NRC 
and /or  the  licensing  Agreement  State. 

Furthermore,  the  NRC  staff  conducts  a 
number  of  waste  management  activities. 
and  has  responsibilities,  that  are 
independent  of  the  hcens-ng  of  any 
specific  disposal  facu'^y  .\  national 
II-W  computer  data  base  could  help  in 
conducting  these  activities  in  a  manner 
which  may  better  assure  protection  of 
puhhc  health  and  safety. 

For  example,  a  national  LLW 
computer  data  base  could — 

1  Im.prov-  the  NfRCs  national 
re^'jla^crry  overisiaht  program.  The 
NRC"9  re^'j!a*o-y  r«>sp<>nsibilities 
include  monitor.n!^  the  adf^uacy  of  LLW 
disposal  re^jlations.  and  as  needed, 
dev°lopTnfl  additional  n?«ulatioT»  and 
g'lidance  The  10  CFR  part  61. 
resfjlations,  promulgated  on  December 


2".  1982 147  FR  5744*>1.  nflected  the 
physical,  chfaucal  and  r«dM)loKvc«i 
characteri»ttc»  of  LLW  at  that  tune 
These  charactens'ics  are  changing.  «nd 
the  NRC  needs  to  w.sure  that  the 
eidsttog  regulations  and  Rujdance 
continue  to  protect  pu:)iic  heaith  and 
safety.  For  example,  licensees  are 
redwt-infi  waste  requires  stisnificantiy.  a 
trend  thdt  tends  to  increase  waste 
radionuclide  concentratiorvs  Chaages  in 
♦p'-knok»gy  lend  to  change  waste 
r*.1in!;uciide  distributions  Thr 
increased  use  of  chemical 
decontamination  processes  create 
wastes  containing  chelating  agents  thai 
may  enhance  the  movement  of 
radioactivity  from  disposed  wastr 

2.  fanprore  the  inspection  process  for 
determining  licensee's  compliance  with 
the  NRCs  reqalreinents  for  waste 
characteriration  and  d«ss;fi<JH»ion.  and 
for  safe  transportation  of  radin*4ctive 
material.  Currently,  inspections  of  a 
licensees  waste  dassifkation  and 
shipment  programs  are  conducted  by 
revi€*ving  rfilpment  records  and  other 
documents  at  the  licensee's  facility  If 
inspectors  had  sooess  to  a  computer 
data  base  of  shipment  manifest 
information,  tiien  ttispectors  could  use 
programs  built  into  the  compwter  system. 
to  qnickly  review  the  licensee's 
shipment  records  and  calculations 
Because  problems  or  areas  of  concern 
co«W  thus  be  identified  before  making 
the  physical  inspection,  the  actual 
inspection  of  a  licensee's  waste 
classification  and  »hipo>ent  program 
conW  be  conducted  more  efficiently  and 
in  greater  detail. 

3.  Improve  the  NRCs  ability  to  ensure 
accoontability  and  control  of 
radioactive  material.  Provided  the 
computer  data  base  tracked  the 
identities  of  waste  generators  through 
waste  processors,  it  would  enhance  the 
ability  to  independently  confirm 
licensees"  statements,  pursuant  to  10 
CFR  3a38  and  31.5,  regarding  transfer  of 
radioactive  material  and  devices  to 
disposal  facilities.  The  data  b«s€  would 
also  assist  the  staff  in  tracking  the 
disposal  of  certain  wastes  of  interest 
such  as  activated  metali?  and  sealed 
sources. 

The  NRC  stafi  has  discussed  the 
concept  of  a  national  IXW  data  base 
with  representatives  of  Compact  and 
regulatory  agencies,  with  other  Federal 
agendes,  and  with  disposal  facility 
operators.  Many  State  enbties  have 
needs  and  uses  for  a  national  U.W  da 'a 
base  that  are  simtlaT  to  those  of  the 
NRC  For  example.  Agreement  State 
regulatory  agencies  mast  monitor  th*' 
disposal  of  LLW  into  State-licwsed 
disposal  fadlities.  and  must  inspect  the 
waste  management  programs  of  their 


State  Ucensees.  Similar  to  the  NRC. 
State  regniatory  agencies  must 
occasMJDsUy  prorauigate  regulations  that 
address  LLW  management  and  must 
perform  technical  studies  and  analyses 
A  need  has  also  been  expressed  to 
monitor  the  performance  of  LLW 
aenerators  in  reduang  the  generator  of 
waste  and  in  issing  available  technology 
for  this  purpose. 

Finally  many  Compacts  and  State 
regulatory  agendes  have  repeatedly 
called  for  a  nationai  LLW  data  base  to 
improve  the  process  of  sihng  and 
licensing  new  disposal  fadlities. 
Com.pacts  could  use  the  data  base  to 
help  develop  protections  of  LLW  to  be 
disposed  of  m  iheLr  Compacts.  Like  the 
NRC.  State  regulatory  agencies  could 
use  the  data  base  to  assist  them  in 
evaluating  the  applicants'  projections  of 
the  radioactive  waste  source  term  and 
in  developing  independent  source  terms 
to  confirm  these  pwo^ection* 

Operation  of  a  Nationai  LI.W  Computer 
Data  Base 

If.  after  analysis  of  public  comments, 
the  Commission  deddes  to  establish  a 
nabonai  data  base,  the  next  step  would 
\)e  to  detemune  how  to  coliect  the  data 
and  who  should  operate  the  system.  One 
approach  on  who  should  operate  a 
nationai  LLW  data  system  would  be  to 
buiid  upon  the  Manifest  InformaUon 
Management  System  (MIMS].  already 
established  by  the  Department  of  Fjiergy 
(DOEl  in  response  to  the  Amendments 
Act.  However,  DOE  operates  the  MIMS 
system  in  support  of  States  and 
Compacts  carrying  out  the  site  selection 
and  development  provisions  of  the 
Amendments  Act.  and  DOE  has 
consideird  eventuall>'  passing 
responsibility  for  management  of  the 
system  to  the  States  and  Compacts 
Other  approaches  could  indude 
operation  of  the  nationai  system  by  the 
NRC  or  by  a  non-profit  organization 
such  as  the  LLW  Forum. 

The  NRC  staff  estimates  that  it  would 
require  about  $230,000  to  acquire  access 
to  an  appropnate  computer  and  to 
develop  the  programmuig  for  a  national 
data  system,  assuming  that  MIMS  is  not 
used  as  a  basis.  Costs  would  be  reduced 
to  the  extent  that  MIMS  could  be  used 
as  a  starting  jKMnt.  Operation  of  the 
system  would  likely  require  about 
Si  50.000  per  year 

The  Commission  requests  put>lic 
comment  on  the  appropnate  entity  to 
operate  a  national  LLW  computer  data 
bhse  and  other  assumptions  regarding 
operation  of  this  data  base  (i.e.. 
frequency  of  submitting  data)  if  it  is  felt 
this  is  a  prudent  next  step. 
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III.  Proposed  Action 
Part  20  Amendments 


Section  20.2206  and  appendix  F  !o 
|§  20,1001  throujjh  20.2401  (subsequently 
referred  to  as  appendix  F)  address 
transfer  of  radioactive  waste  to  a  land 
disposal  facility  and  establishment  of  a 
manifest  tracking  system.  Section 
20.2006  outlines  general  requirements 
and  refers  to  Appendix  F  for  details. 
Appendix  F  is  divided  mto  three 
sections,  respectively  addressing 
shipment  manifests,  certification  of 
manifest  contents,  and  waste  control 
and  tracking.  The  following  discussion 
describes  the  proposed  changes  to  10 
CFR  part  20  and  the  supporting 
rationale. 

Section  20.2006 

The  proposed  amendment  to  this 
section  involves  a  change  to  paragraph 
(b)  which  makes  reference  to 
preparation  of  manifest  information  as 
specified  in  appendix  F. 

Appendix  F,  Section  1 

The  existing  section  I  of  appendix  F 

requires  that  shippers  indicate,  as 
completely  as  practicable,  a  physical 
description  of  the  waste,  the  volume,  the 
radionuclide  identity  and  quantity,  the 
total  radioactivity,  the  principal 
chemical  form,  the  solidification  agent, 
the  quantities  of  chelating  agents,  and 
the  waste  class.  The  existing 
requirements,  however,  are  general  and 
do  not  specify  if  the  information  is  to  be 
provided  for  each  container  of  waste  or 
summed  over  the  entire  shipment  of 
waste. 

The  proposed  amendments,  in 
requiring  completion  of  the  Uniform 
Manifest,  clarify  the  need  to  track  waste 
through  waste  collectors  (see  definitions 
in  appendix  F  of  proposed  rule)  back  to 
a  license  to  whom  the  waste  can  be 
attributed.  AJthough  this  is  the  intent  of 
the  existing  regulations — to  ensure  that 
the  chain  of  custody  of  wastes  handled 
by  waste  collectors  is  known — there  has 
been  some  confusion  about  this 
requirement.  The  proposed 
amendments,  and  specifically  the 
proposed  Uniform  Low-Level 
Radioactive  Vv'aste  Manifest,  will 
eliminate  this  confusion.  The  proposed 
amendments  clarify  that  the  name, 
address,  and  telephone  number  of  waste 
collectors  be  provided,  as  well  as  tiie 
name,  address,  and  telephone  number  of 
each  generator  of  waste  contributing  to 
the  shipment.  The  manifest  must 
indicate  the  license  to  whom  a  container 
of  waste  can  be  attributed. 

For  wastes  handled  by  licensed  waste 
processors,  as  defined  in  appendix  F  of 
the  proposed  rule,  the  Commission  is 


proposing  requirements  based  on  the 
procedures  currently  in  place  at  existing 
disposal  facilities.  The  proposed  section 
1  and  the  proposed  Uniform  Low-Level 
Radioactive  Waste  Manifest  require 
lirpnsed  waste  processors  to  include 
their  name,  facility  address,  and 
telephone  number,  as  well  as  the  name, 
facility  address,  and  t-^lephone  number 
of  each  licensee  to  whom  the  waste  in 
the  shipment  can  be  attributed.  For  each 
container  of  waste,  identification  of,  and 
contributions  by,  the  individual  . 
generators  to  the  shipment  contents 
would  be  required,  as  would  be  the 
manifest  number(sl  under  which  the 
waste  (or  material)  was  received  and 
the  date  of  receipt.  Under  current 
regulations  these  manifests  must  be 
retained  until  the  NRC  terminates  the 
license. 

The  proposed  section  L  which  is 
divided  into  five  subsections,  is  much 
more  specific  than  the  existing  section  I. 
Subsection  A  provides  general 
requirements;  Subsection  B  addresses 
information  needed  on  a  shipment  basis; 
Subsection  C  addresses  information  to 
be  provided  for  individual  containers  of 
waste;  Subsection  D  applies  if  waste  is 
delivered  to  the  disposal  facility  in  an 
uncontamenzed  form,  as  could  be  the 
case  for  bulk  quantities  of  waste  or  for 
some  contaminated  components;  and 
Subsection  FI  applies  to  waste 
containers  enclosing  mixtures  of  the 
LLW  originating  from  different  waste 
generators. 

1  Subsection  A.  General  Information: 
Under  existing  regulations,  the  manifest 
must  contain  the  name,  address,  and 
telephone  number  of  the  person 
generating  the  waste  and  the  name, 
address,  and  telephone  number  or  name 
and  FJ'A  hazardous  waste  identification 
number  of  the  person  transporting  the 
waste  to  the  land  disposal  facility. 
Information  contained  in  shipping 
papers  required  by  DOT  can  currently 
be  considered  in  meeting  existing 
manifest  requirements. 

In  the  proposed  amendments,  these 
requirements  are  clarified  and  expanded 
to  capture  the  public  health  and  safety 
information  currently  required  on 
existing  manifests  by  both  Federal  and 
State  regulatory  authorities.  For 
example,  as  a  matter  of  clarification,  the 
waste  generator  "address"'  required  in 
current  regulations  is  changed  to 
■facility  address."  A  number  of  waste 
generators  generate  waste  from  two  or 
more  facilities,  such  as  a  nuclear  utility 
that  operates  two  or  more  nuclear 
power  stations.  The  clarification  is 
miade  to  ensure  that  waste  can  be 
tracked  back  to  a  specific  facility. 

2.  Subsection  B.  Shipment 
Information:  A  number  of  items  of 


information  would  be  required  for  each 
shipment.  These  include;  the  date  of 
waste  shipment;  the  total  volume  and 
weight  of  the  shipment;  the  total 
radioactivity  in  the  shipment,  including 
the  activities  of  each  of  the 
radionuclides  H-3,  C-14,  Tc-99,  and  I- 
129;  the  total  number  of  package/ 
disposal  containers;  the  total  mass  of 
uranium  and  thorium  in  source  material; 
and  the  masses  of  U-233,  U-235,  and 
plutonium  in  special  nuclear  material. 
All  these  items  of  information  are 
required  by  existing  NRC  or  DOT 
regulations  or  are  supplied  on  existing 
shipment  manifests.  TTiis  information 
would  continue  to  be  required  on  NRC 
Form  540  (and  NRC  Form  540A)  and 
Form  541  (and  NRC  Form  541A). 

3.  Subsection  C.  Disposal  Container 
Information:  This  subsection  describes 
disposal  container  information  (and 
transport  packaging,  if  the  disposal 
container  is  also  the  packaging  as 
defined  by  DOT).  The  requirements  in 
this  subsection  are  (1)  those  that  are 
currently  contained  in  10  CFR  part  20 
(including  clarifications  to  existing 
requirements),  (2)  those  that  would 
require  reporting  manifest  data  that  are 
currently  not  explicitly  required  by  10 
CFR  part  20,  but  typically  are  included 
in  existing  manifests,  and  (3)  those  that 
would  require  additional  or  better 
information  beyond  that  ciurently 
required  or  reported  on  existing 
manifests.  The  above  requirements  are 
discussed  separately.  The  first  set  of 
requirements  would  result  in  essentially 
no  reporting  changes  and  are  listed 
below: 

1.  The  volume  displaced  by  the 
disposal  container 

2.  The  classification  of  the  waste 
pursuant  to  §  61.55; 

3.  The  identities  and  activities 
(quantities)  of  individual  radionuclides: 
and 

4.  The  total  radioactivity  within  the 
disposal  container. 

The  second  set  of  requirements  which 
would  now  be  specifically  included  in 
NRC  regulations  is  listed  below, 
followed  by  a  discussion  of  each 
specific  item: 

1.  A  unique  identification  of  each 
disposal  container  within  a  waste 
shipment; 

2.  Identification  of  waste  not  meeting 
the  structural  stability  requirements  of 
S  61.56(b); 

3.  The  gross  weight  of  the  waste  plus 
the  disposal  container 

4.  The  masses  of  uranium  and  thorium 
in  source  material  and  the  masses  of  U- 
233,  U-235,  and  plutonium  in  special 
nuclear  material;  and 
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S  The  maximnm  radiatkm  levels  et 

fhe  surface  of  each  d  "^posal  containeT 
Dis^wsa!  contain^'  d*>r.hficatJon  is 

ne^'ded  so  th«»  a  «>M-if'c  contaiRfr  of 
w^ste  can  be  rMtched  with  a  specific 
physical,  cherrtcai.  ar»d  radiological 
df  ^«— ipdon  or  the  man.iPit  and 
u!*:rp.a:eiy  truced  to  ^'nf  waste  sientratar. 
The  disposal  contaim  r  ideritifi cation  on 
the  mamfefrt  rmi»t  correspond  to  that 
r;,;.-x«i  on  the  cor'air.e: 

Tbe  strocnira!  s's'i  I  ^".  of  the  waste 
must  be  inclade<l  so  ±.:^-  disposal 
facility  operators  c«r  ensure  that 
unstabie  claw  A  w-^«-e  d'->es  not  get 
nrwed  witii  sttihi*  da^s  B  ftrtu  C  waste. 
P-irroant  to  5  61  51:  a  i ;     ^itdbie  Cla8»-B 
a-.d  C  wastes  mus'  'y  weregated  daring 
disposal  from  iins*.-'''^'  (T.ass  A  watle. 
S^dWe  CIa&s  "V  wd.c,  r.jwever.  may  be 
r\.xed  witii  the  Class  B  and  C  waste*. 
T^,;s  iriformaaofl  .v.^uirement  is  satisfied 
on  the  propowHJ  irMcrm  manifest  by 
n-qu'.n.'^.jj  an  inp'.jt  into  the  "waste 
ciaisificatiaa    ujiumn  on  NRC  Form  541 
(and  NRC  Form  541  A,  if  required)  which 
d-  ""mes  w.b^^the'-  CKiftS  A  waste  meets 

■  ',  T;r.-inur;  r-  ]  ...rements  (AU)  or  the 
-  1 J  'iiinai  stj   i.ity  rsquirements  (AS)  of 

i  firs*-!. 

The  ijross  wet^t  of  the  disposal 
container  is  needed  for  multiple  reasons 
The  gross  weight  helps  to  ensure 
accountability  and  control  of  the  waste, 
because  it  is  a  basic  descriptive  element 
of  the  shipped  material.  Further,  the 
K'oss  wei^t  can  be  used  along  with  a 
physical  description  of  the  container  to 
estioiate  the  mass  of  the  waste  within 
the  container.  {The  waste  mass,  alons 
with  the  waste  volujne.  determines 
waste  density,  a  parameter  used  in  some 
perfonnartce  assessment  calculations] 

Inf  -"a*  :n  -Dout  the  masses  of 
source  and  apecial  miciear  material 
delivered  to  a  disposal  facility  will 
Hssist  m  sRSurnm  compliance  with 
d  «;posaJ  facil.ty  license  conditions  that 
impose  limits  on  material  possession 
and  in  filing  reports  as  required  by 
regulations.  In  addition,  the  information 
n!>o  la  a  ba««c  descriptive  element  of  the 

Disposal  cortimef  radiation  levels 
are  needed  for  a  variety  of  reasons.  To 
begin,  radiation  levels  are  a  basic 
descriptive  element  of  the  shipped 
material. The  information  also  is  needed 
for  demonstration  of  compliance  with 
DOT  regulations.  Further,  a  data  base  of 
disposal  container  radiation  levels 
wouW  assist  operators  and  regulators  in 
performing  environmental  assessments 
of  wnst"  tr^ns;jor'-!tion  activities  (e.g.. 
cu'  tfii'v  rri.J:i';;;r  levels  dictate  tbe 
rt;T50'.mt  of  wuf4d;itB  ret^iiired  dunng 
waste  transport *ti on.  whirh  m  ^uro 
dictdtes  the  types  of  c-Hckatring*  which 
must  be  used,  and  th-  nuinfK;r  of 


shipmentsV  Container  rfldinttor  \fvrh 
are  «!f>o  hiRhlv  nwful  in  determminp 
vv-tsrtp  h-^ndhnsi    perational  procpdiires 
to  minimize  occupational  exposuroi 
during  the  chain  of  activitifs  -f>s';lnTig  ■■■ 
eventual  disposal.  Operational 
considerations,  in  tnm.  influence 
disposal  faahty  rate  structures  and 
other  economic  factors. 

Ftnafly.  the  proposed  amendments  of 
this  yabsection  that  would  recpiire 
additional  or  better  information  beyond 
that  currently  reqwired  or  reported  on 
existirjg  manifests  are: 

1.  A  physical  description  of  the 
disposal  container,  including 
information  which  would  identify  a 
high-integrity  container,  if  utilized; 

2.  A  physical  and  chemical 
description  of  the  waste; 

3.  Definitive  sorption  or  solidification 
agent  information;  and 

4.  The  total  weight  percentage  of  all 
chelating  agents  in  the  waste,  if 
contained  in  concentrations  exceeding 
01  percent  by  wei^t.  plus  the  identity 
of  the  most  prevalent  of  these  agents. 

A  physical  description  of  the  disposal 
container  is  a  basic  descriptive  element 
of  the  shipped  material.  Further,  a 
physical  description  of  the  disposal 
containers  is  used  in  estimates  of  the 
weight  of  the  waste  itself,  a  data 
element  used  in  performance 
assessment  calculations.  Finally,  the 
physical  description  of  the  disposal 
container  is  a  necessary  element  in 
assessing  the  contribution  to  long-term 
performance  of  waste  disposal. 

The  physical  description  of  disposal 
containers  mtist  be  suiFficiently  specific 
so  as  to  satisfy  the  uses  noted  above, 
but  be  sufficiently  general  so  as  not  to 
be  burdensome  on  those  preparing  and 
using  the  manifest.  Hence,  vague 
descriptions  such  as  "strong  tight 
container."  as  are  sometimes  found  on 
existing  manifests,  would  not  be 
considered  acceptable.  Yet.  a  wide 
variety  of  disposal  containers  are 
currently  being  used,  and  the  NRC  staff 
expects  that  additional  containers  will 
be  used  in  the  future.  The  Commission 
has  decided  to  propose  a  general 
requirement  in  the  proposed  regulation 
and  to  request  public  comment  on  a  list 
of  container  descriptions  which  it 
believes  satisfies  both  the  above 
constraints.  From  comments  received 
the  Commission  intends  to  update  the 
list  for  use  with  the  Uniform  Low-Level 
Radioactive  Waste  Manifest.  The  NRCs 
list  of  disposal  container  descriptions  is 
provided  below: 

Wooden  box  or  crate 
Metal  box 
Plastic  drum  or  pail 
Metal  dromorpail 


Metal  tank  or  Imer 
Concrete  tank  or  liner 
Polyethylene  tank  or  Uner 
F:her«lass  tank  or  liner 
Uemmeralizer 
Cas  cylinder 
Hulk  unpackaged  waste 
!  ;^Pftckft8pd  components 
High  InteRTity  containers 
Other  (descnbe  as  necessary  | 


It  should  he  noted  that  certain 
disposal  I  ontdiners  may  not  be  Hc;ce.pted 
at  some  disp<jsai  lacihties 

The  above  hst  includes  the  possibility 
that  the  disposal  container  is  a  hiyh 
integrity  trmtainer  (HICl.  A  specific 
requirement  to  identify  the  make  and 
model  number  i.f  any  HIC  is  mcluded 
because,  although  HICs  are  not 
specificaUy  required  t>y  the  10  CFR  part 
61  regulations  they  af-e  commonly  used 
by  hcensees  to  meet  t.he  structural 
stability  requiremfsnts  of  §  61.56. 
Further.  HiCs  are  commonly  designed  to 
contain  waste  wthin  a  di.sposal 
environment  for  a  minimum  of  liTi 
years,  and  to  meet  DOT  rpquirfmf nts 
for  a  Type  A  package  Hence, 
potentially  to  an  even  gr^-ater  extent 
than  ordmRry  disposal  containers,  the 
specifics  of  KlCs  nre  needed  fo'  realistic 
performance  assesKn-ents 

An  understanding  of  the  physical  and 
chemical  form  of  the  waste  is  important 
for  performance  and  environmental 
as9e<!sments  This  is  because  the  release 
of  radioactivity  from  waste  depends  on 
the  waste's  physical  and  chemical 
characteristics.  For  this  reason,  existing 
10  CFR  part  20  regulations  require  that 
shipment  manifests  provide  a  physical 
description  of  the  waste  as  well  as  the 
prinapa!  chemical  form.  DOT 
regulations  in  49  CFR  172  ZOSfdKii) 
require  "a  d*>scnptian  of  the  physical 
and  chemical  form  of  the  material,  if  the 
material  is  not  in  special  furm  *  *   *." 
To  refrain  from  burdening  waste 
generators  with  excessive  reporting 
requirements,  the  proposed  uniform 
manifest  provides  space  on  proposed 
NRC  Form.s  S40  and  S40A  for  the 
physical  and  chemitial  form  required  by 
DOT  regiilations.  The  uniform  manifest 
also  provides  additional  space  on  NRC 
Forms  541  and  541A  for  a  more  detailed 
descriptum  of  the  waste  An  index  is 
proposed  fr>r  documenting  the  physical 
description  of  the  waste  in  the  "waste 
descriptor'  column  This  list  is  provided 
below: 


Charcoal 

Incinerator  ash 

Soil 

Sealed  source/ device 

Gas 
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Oil 

Aqueous  liquid 

Filter  media 

Cation  ion-exchange  media 

Anion  ion-exchange  media 

Mixed  bed  ion-exchange  media 

Contaminated  equipment 

Evaporator  bottom/siudge/concentrate 

Glassware  or  labware 

Organic  liquid  (except  oil) 

Mechanical  filter 

Compactible  trash 

Noncompactible  trash 

Demohtion  rubble 

Anima!  carcasses 

Biologiral  material  (except  animal 

car.  ass  I 
Paint  or  plating 
Activated  material 
EPA  hazardous 
Other  [describe  as  necessa.n^) 

Note  that  if  the  waste  is  absorbed  or 
solidified,  this  fact  would  be  indicated 
by  specifying  a  solidification  nr  sorption 
agent  m  the  column  provided  on  NRG 
Fom-iS  541  and  541A. 

The  Commission  specificaii}  requests 
public  comment  on  this  list. 

If  two  or  more  waste  forms  are 
contained  in  a  single  disposal  container 
an  acceptable  approach  would  be  to  list 
the  most  prevalent  forms  of  waste  by 
using  an  appropriate  number  of  index 
codes  which  predominate  by  waste 
volume  (Current  instructions  for  .NRC 
Form  541  limit  this  number  to  three).  As 
noted  above,  space  has  been  provided 
on  NRC  Forms  541  and  541A  to  expand 
upon  the  chemical  description  of  the 
waste  provided  on  NRC  Forme  540  and 
540A. 

The  so-T^tion  or  solidification  agent 
must  be  specified  to  help  determine  the 
rates  of  release  of  radjonuciidts  from 
disposed  waste.  Because  leaching  of 
radionuclides  from  different 
solidification  agents  occurs  at  different 
rates,  the  identity  of  the  solidification 
agent  is  currently  required  by  10  CFR 
part  20. 

Provision  for  identification  or  sorbing 
or  generic  solidification  medias  is 
provided  on  NRC  Forms  541  and  54L-\. 
A  listing  of  these  codes  is  prov  lOed 
below  and  the  Commission  requests 
comments  on  this  list. 

Sorption 

Speedi  Dri 

Celetom 

Floor  Dry/ Superfine 

Hi  Dri 

Safe  T  Sorb 

Safe  N  Dn 

Florco 

Florco  X 

Solid  A  Sorb 

Chemsil  30 
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Chemsil  50 

Chemsil  3030 

Dicaperl  HP2t)0 

Dicaperl  HP500 

Zonolite  Gd4 

Petroset 

Petroset  II 

Aqua  set 

A  qua  set  11 

Other  (describe  as  necessary) 

Solid^firation 

Cement 

Concrete  (encapsultation) 

Bitumen 

Vinyi  Toluene 

Vinyl  Ester  StyTene 

Other  (describe  as  necessary) 

Different  vendors  use  different 
Lhemical  formulations.  If  a  problem  with 
a  solidification  agent  approved  as  an 
acceptable  stabilization  media  was 
detected,  a  data  base  on  the  most 
commonly  used  solidification  ' 
stabilization  media  would  help  the  .NRC, 
State  regulatory  aulhoniies  and  dispos&l 
facility  operators  determine  the  extent 
of  the  problem  and  potential  remedial 
actions. 

The  NRC  staff  has  considered  to  wh^t 
extent  information  about  solidified/ 
stabilized  wastes  should  be  included  in 
shipment  manifests.  There  have  been 
suggestions,  for  example,  that  the  NRC 
require  the  reporting  of  curing  time  and 
the  waste  percent  loading.  Research  by 
Brookhaven  National  Laboratorv'.  and 
f  thers  has  indicated  that  leaching  from 
f  ement  waste  forms  is  dependent  on 
these  factors.  For  solidified  wastes 
originating  from  large-scale 
decontamination  operations,  such  as 
those  carried  out  at  nuclear  reactors  to 
reduce  radiation  fields  around  coolant 
piping,  some  have  suggested  requiring 
information  such  as  the  identity  of  the 
decontamination  process  and  vendor,  or 
the  identity  of  the  decontaminated 
reactor  system.  However,  the 
Commission  is  not  at  this  time  proposing 
to  require  that  all  this  additional 
information  be  included  on  shipment 
manifests.  To  include  detailed 
solidification  data  on  all  shipment 
manifests  could  significantly  increase 
the  size  and  complexity  of  the  manifests, 
and  the  Commission  is  not  convinced 
that  the  information  would  significantly 
improve  performance  assessment 
evaluations. 

The  Commission  believes  that  a  better 
approach  would  be  to  impose  additional 
reporting  requirements,  if  apprupriatc. 
only  on  those  solidified  wastes  that  are 
determined  to  be  of  most  significance  in 
terms  of  potential  movements  of 
radioactivity  withm  a  LLW  disposal 
facility  (e.g.,  shallow  land  bunai 


mg  of 


facility  1  Thus,  the  pn->pi.»f»d 
amendments  require    \ '  -ep, 
additional  information  only  for 
solidification/stabilization  media  used 
with  Class  B  and  C  wastes  and  (2)  a 
quantification  of  the  activity  of 
individual  isotopes  contained  In  each 
unique  media 
Rpgfjrdinc  cheiritjrp  -Tppnts.  the 


Com  mission 
chariwi  ■:"'  ex.; 
regu,iatic>''i<-  -* 
waste  conMiii 
chelating  age 
the  weight  p.  • 
agent.  Bo*  >^\:' 
indicates  th;  ♦ 
radionucliricf* 
chelating  age' 
chelating  age: 
therefore,  prpp 


■;  <.Ke  a  small 
tions.  Current 
shippers  identify 


ro  puses 

"inp  rf>s.'; 

;\:]'c  'ha 

rijj  more  than  0.1% 

ts  ( \  weight  and  estimate 
t    '  1  tie  of  the  chelating 

e'  ;•  I  ntal  research 

"  f  't  lease  of 

frr  yr.  wastes  containing 
f-  depends  on  the  type  of 
e  Commission, 
-  '    -equire  that 
shippers  not  onij  estimate  the  weight 
percentage  of  all  chelating  agents  within 
the  disposal  container,  but  to  identify 
the  principal  chelating  agents.  The 
Commission  beUeves  that  this 
requirement  can  be  met  with  httle 
difficulty  and  the  uniform  low-level 
radioactive  waste  manifest,  on  NRC 
Forms  541  and  541A,  provides  for 
identification  of  these  agents. 

4.  Subsection  D.  Uncontainerized 
Waste  Information:  In  the  great  majority 
of  cases,  waste  will  be  delivered  to 
disposal  facilities  in  disposal  containers. 
However,  this  might  not  be  the  case 
with  loads  of  contaminated  soil  or  large 
components  such  as  a  heat  exchanger 
from  a  nuclear  power  plant.  To  avoid 
confusion,  the  Commission  has  modified 
the  requirements  proposed  for 
uncontainerized  waste  to  reflect  the 
physical  characteristics  of  this 
alternative  waste  form. 

5.  Subsection  E.  Multi-Generator 
Disposal  Container  Information:  This 
section  is  included  to  specify  the 
information  to  be  provided  for  disposal 
containers  which  enclose  mixtures  of 
LLW  originating  from  different  LLW 
generators.  It  would  also  apply  to  those 
unusual  situations  in  which  wastes  are 
shipped  to  the  disposal  facility  in  an 
uncontainerized  form,  and  portions  of 
the  uncontainerized  wastes  are 
contributed  by  different  generators. 

The  Commission  believes  that  there 
are  two  general  cases  that  must  be 
considered.  The  first  case  involves  a 
homogeneous  mixture  such  as 
incinerator  ash.  In  tiiis  case,  ash  would 
be  considered  an  essentially  uniform 
waste  type,  radically  different  from  the 
waste  type  ririginaliy  delivered  to  the 
processor   Ail  that  is  required  is  to 
provide  the  required  disposal  container 
and  wastf  jt  Sv  option  information,  and 
identify  ine  generators  and  the  volume 


14508 


Federal  Register  /  Vol.  57.  No.  11  /  Tuesday.  April  21.  1992  /  Proposed  Rules 


of  the  waste  contributed  by  each 
generator. 

The  second,  more  complex,  case 
involves  heterogeneous  mixtures  of 
waste.  An  example  would  be  a 
container  filled  with  a  half  dozen 
compressed  containers,  the  products  of 
a  high-pressure  compactor.  In  this  case, 
each  disposal  contamer  may  contain 
more  than  one  waste  type.  The  various 
waste  ty^jes.  moreover,  are  largely 
unchanged  from  those  wastes  delivered 
to  the  processor's  facility,  except  for 
obvious  differences  in  waste  dimensions 
and  density. 

In  this  case,  the  proposed 
requirements  contained  on  NRC  Forms 
541  and  541A.  542  and  542A  serve  to 
track  the  physical,  chemical,  and 
radiological  characteristics  of  the 
individual  compressed  containers  along 
w^.th  the  identities  of  the  waste 
generator.  This  is  done  for  two  reasons. 
First,  the  specified  characteristics  serve 
to  identify  the  radioactive  material  so 
that  its  chain  of  custody  can  be  readily 
tracked.  Second,  the,  specified 
characteristics  are  needed  so  that  any 
potential  releases  of  radioactive 
material  from  the  waste  can  be 
evaluated. 

Appendix  F.  Section  II  \ 

Section  II  of  appendix  F  is  being 
amended  to  clarify  that  collectors  and 
processors  (as  well  as  generators)  must 
certify  that  the  material  is  propetiy 
classified,  described,  packaged,  marked, 
and  labeled  to  meet  DOT  and 
Commission  regulations.  Since  a 
collector  will  not  have  firsthand 
knowledge  of  the  waste  material,  a 
collector  would  be  certifying  that 
nothing  has  been  done  to  the  waste  that 
would  negate  a  generator  or  processor 
certification. 

Appendix  F.  Section  III 

Section  III  of  appendix  F  contains 
specific  requirements  for  the  control  and 
tracking  of  low-level  waste  by 
generators,  collectors,  processors,  and 
the  land  disposal  facility.  These 
requirements  include  packaging, 
labeling,  quality  control,  shipping  and 
verification,  and  record  retention. 

The  proposed  amendments  to  this 
section  are  those  dealing  with  shipping 
and  verification  and  the  amendments 
needed  to  incorporate  the  NRC  Uniform 
Low-Level  Radioactive  Waste  Manifest. 

1.  Subsection  A:  This  subsection  deals 
wTth  generators  of  low-level  waste.  The 
subsection  is  being  amended  to  require 
the  use  of  NRCs  Uniform  Low-Level 
Radioactive  Waste  Manifest  and  to 
allow  the  generator  to  forward  NRC 
Forms  541  and  541A  ahead  of  the 
shipment  (electronically,  mail,  etc.). 


Manifests  may  be  large  cumbersome 
documents,  but  only  certain  information 
is  actually  required  by  DOT  to 
physically  accompany  the  LLW 
shipment  for  transportation  safety 
purposes.  This  information  has  been 
incorporated  into  NRC  Form  540.  The 
rest  of  the  information  is  needed  by  the 
processor,  collector,  disposal  site 
operator,  or  regulating  agency,  but 
would  not  be  needed  in  the  event  of  a 
transportation  accident.  The 
Commission  is  therefore  allowing 
generators,  in  conjunction  with  the 
consignee,  to  develop  systems  that  could 
reduce  the  requirements  that  all 
manifest  information  physically 
accompany  LLW  shipments.  This  new 
optional  feature  adds  flexibility  to  the 
control  and  tracking  system  and  would 
not  affect  those  facilities  who  choose  to 
use  the  existing  manifest  transfer 
methods. 

2.  Subsection  B:  This  subsection  deals 
with  waste  collectors  who  handle  only 
prepacked  waste.  This  subsection  is 
being  amended  to  require  the  use  of 
NRCs  Uniform  Low-Level  Radioactive 
Waste  Manifest,  to  allow  the  collector  to 
forward  NRC  Forms  541  and  541A.  and 
542  and  542A  ahead  of  the  shipment 
and  to  require  that  the  collector  notify 
the  generator  and  the  NRC  in  the  event 
that  a  waste  shipment  has  not  been 
received  within  60  days  of  the 
collector's  receipt  of  an  advance 
manifest.  These  changes  parallel  those 
made  in  subsection  A.  The  requirement 
to  notify  the  generator  and  the  N'RC  in 
the  event  an  advance  manifest  has  been 
received,  but  no  shipment  has  arrived, 
will  add  additional  tracking  controls  in 
the  event  this  optional  system  is  used. 

3.  Subsection  C:  This  subsection  deals 
with  waste  processors  who  treat  or 
repackage  waste.  The  changes  proposed 
to  this  subsection  parallel  those  made  to 
the  previous  subsections  with  one 
additional  clarification.  Subsection  C(2) 
is  being  amended  to  ensure  that  the 
identity  of  the  waste  generator,  the 
preprocessed  waste  volume,  plus  other 
information,  is  tracked  in  manifests  from 
waste  processors.  For  the  most  part  this 
clarification  continues  existing  practice. 

4.  Subsection  D:  This  subsection 
covers  responsibilities  of  the  land 
disposal  facility  operator.  The  changes 
proposed  in  this  subsection  parallel 
those  made  in  the  previous  subsections, 
except  that  the  land  disposal  facility 
operator  would  be  required  to  maintain 
copies  of  the  manifests  and  related 
records  in  electronic  storage. 

Part  61  Amendments 

In  10  CFR  part  61,  the  licensing 
requirements  for  land  disposal  of 


radioactive  waste,  the  following 
amendments  are  proposed. 

Section  61.12 

This  section  discusses  specific 
technical  information  necessary  to 
demonstrate  that  performance 
objectives  and  applicable  technical 
requirements  will  be  met.  The 
Commission  proposes  to  amend  this 
section  to  require  a  description  of  the 
electronic  recordkeeping  system.  This  is 
needed  so  that  when  reviewing  an 
application  for  a  LLW  disposal  facility, 
the  NRC,  or  appropriate  Agreement 
State,  will  be  able  to  evaluate  the 
adequacy  of  the  applicant's  system  and 
procedures  for  information  collection 
and  reporting. 

Section  61.80 

This  section  discusses  maintenance  of 
records,  reports,  and  transfer  of 
radioactive  materials.  The  Corr.mission 
proposes  to  amend  this  section  to 
specify  information  to  be  electronically 
stored  and  require  NRC  licensees  to 
report  specified  information  on  a 
machine  readable  medium. 

The  information  from  the  Uniform 
Low-Level  Radioactive  Waste  Manifest 
(i.e..  NRC  Forms  540,  540A.  541   541. '\. 
542  and  542A)  that  must  be 
electronically  stored  is  that  required  in 
10  CFR  part  20,  appendix  F  (disciissed 
earlier)  with  the  exception  of  shippe.'- 
and  carrier  telephone  numbers  and 
shipper  and  consignee  certifications.  In 
addition,  information  must  be  stored 
that  is  not  contained  on  the  I'mfo-TP. 
Low-Level  Radioactive  Waste  Manifest. 
This  information  is  to  be  recorded  by 
the  disposal  facility  operator  when  the 
waste  IS  received,  inspected,  and 
disposed  of  This  information  addresses 
the  location  of  the  disposed  waste 
within  the  facility,  the  dates  of  waste 
receipt  and  disposal,  a  traceable 
manifest  identification  number,  a 
description  of  any  engineered  barrier  or 
structural  overpack  provided  for 
disposal  of  the  waste,  and  the  volumes 
of  any  waste  materials  generated  as  part 
of  disposal  facility  operation  and 
disposed  of  onsite. 

The  date  of  disposal  and  the  location 
of  disposed  waste  must  be  recorded 
according  to  existing  NRC  regulations 
and  are  already  stored  m  recordkeeping 
systems  at  existing  disposal  facilities. 

The  date  of  waste  receipt  is  needed  to 
help  ensure  accountability  of 
radioactive  materia!  and  to  assist  staff 
in  checking  compliance  with  disposal 
facility  material  possession  limits  The 
date  of  waste  receipt,  coupled  with  the 
shipment  date,  provides  an  estimate  of 
the  travel  time  of  the  waste  shipment 
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The  date  waste  receipt  must  be  recorded 
to  comply  with  existing  10  CFR  part  20 
requirements,  and  disposal  operators 
routinely  record  this  information,  A 
description  of  any  engineered  barrier  or 
structural  overpack  provided  for 
disposal  of  the  waste  is  needed  to  know 
the  volume  used  in  the  disposal  site  and 
to  understand  the  performance 
capabilities  (i.e.,  leaching  rates)  for  the 
entire  disposal  container/waste  system. 

Disposal  containers  shipped  to 
disposal  facilities  are  frequently  stacked 
on  pallets  or  braced  with  plywood  or 
other  materials.  Because  these  materials 
may  contact  the  waste  and  are  therefore 
suspected  of  contamination,  the 
customary  practice  is  to  dispose  of  the 
materials  as  radioactive  waste  These 
discarded  materials  take  up  space 
within  disposal  units,  as  would  any 
contaminated  material  generated  from 
recovery  of  onsite  spills, 
decontamination  of  onsite  buildings  or 
other  activities.  TTie  volumes  of  these 
discarded  materials  must  be  recorded 
and  tracked  to  ensure  proper 
bookeeping  and  material  accountabihty. 

Manifest  Number 

A  traceable  manifest  number  is 
needed  so  that  information 
electronically  stored  can  be  accessed  to. 
and  matched  with,  the  correct  shipment 
and  manifest.  Operators  already  store 
this  information  in  existing  disposal 
facility  recordkeeping  systems 

The  Commission  is  considering 
broadening  the  manifest  numbers 
purpose  to  provide  additional  useful 
information.  For  example,  if  the  NRC 
were  to  issue  unique  identification 
numbers  for  all  generators,  processors, 
and  collectors,  the  manifest  number 
could  include  the  shipper  and  consignee 
identification  within  the  number.  This 
would  ehminate  some  current  reporting 
requirements  for  organizations  and  ID 
numbers.  The  manifest  could  also 
indicate  dates  and  sequential  shipments 
from  a  shipper  to  the  consignee.  The 
Commission  is  particulariy  interested  in 
public  comments  regarding  broadening 
the  manifest  number's  purpose,  what  a 
manifest  number  should  include,  and 
specific  ideas  on  how  to  implement  this 
concept. 

Compatibility  of  Agreement  State 

Regulations 

The  Commission  is  proposing  that  the 
Uniform  Low-Level  Radioactive  Waste 
Manifest  be  used  by  all  shippers  of  low- 
level  radioactive  waste:  that  is,  by  all 
waste  generators,  waste  collectors,  and 
waste  processors  licensed  by  both  the 
Commission  and  Agreement  States.  The 
NRC  and  Agreement  State  licensees 
required  to  use  the  proposed  manifest. 


therefore,  would  also  be  required  to 
record  the  minimal  information 
requirements  as  called  for  on  the 
applicable  uniform  manifest  forms 

In  the  development  of  the  three  sets  of 
forms  comprising  the  uniform  manifest, 
the  NRC  staff  has  coordinated  its  efforts 
with  staff  at  DOT  and  with  Agreement 
and  non-Agreement  States,  Most  State 
representatives  have  indicated  support 
for  a  base  set  of  information  needs  and 
a  uniform  manifest.  As  indicated 
previously,  the  development  of  the 
Uniform  Low-Level  Radioactive  Waste 
Manifest  has  fully  considered 
recommendations  made  by  the  TCC  .\s 
a  result  the  Commission  believes  the 
information  called  for  on  the  uniform 
manifest  not  only  satisfies  NKC 
requirements  and  DOT  shipping  paper 
requirements,  but  also  the  majonty  of 
requirements  of  Agreement  State 
regulatory  authonties  (and  land  disposal 
facility  operators). 

The  Commission  recogmzes  that  a 
particular  Agreement  State  may  require 
additional  information  for  their  unique 
regulatory  purposes  and  that  disposHJ 
site  operators  may  require  further 
information  to  satisfy  operational  and 
administrative  consideration s. 
Therefore,  this  proposed  regulation  does 
not  prohibit  Agreement  States  or 
disposal  site  operators  from  broadening 
manifest  usage  or  from  imposing 
additional  manifest  requirements  which 
may  be  transmitted  as  additional  pages 
to  the  proposed  Uniform  Low-Level 
Radioactive  Waste  Manifest.  Serious 
consideration  should  be  given  to  the 
need  for  specific  additional  vis-a-vis  the 
advantages  in  maintaining  a  "uniform" 
manifesting  system.  Caution  must  be 
taken,  however,  to  ensure  that  any 
additional  requirements  for  information 
are  reported  in  a  format  which  does  not 
conflict  with  DOT  regulations  for 
shipping  papers  (i.e    49  CFR  part  172). 

It  should  be  noted  that  m  the  amended 
§  61,80,  the  Commission  is  proposing 
!,hat  its  land  disposal  faciliiy  licensees 
will  report  stored  information  to  the 
NRC  on  a  machine  readable  medium.  In 
an  Agreement  State,  the  reporting 
requirements  for  a  land  disposal  facility 
to  the  Agreement  State  woiiid  be  a 
prerogative  of  the  appropriate 
Agreement  State  regulatory  authority. 
The  Commission  requests  public 
comment  on  this  approach  to  the 
Agreement  State  compatibility  issue. 

Application  of  Amended  Regulations  to 

Existing  Disposal  Facilities 

In  applying  the  amended  regulations, 
the  Commission  plans  to  adopt  a  similar 
approach  to  that  used  when  the  10  CFR 
part  20  manifest  and  10  CFR  part  61 

disposal  requirements  were  originally 


promulgated  on  December  27.  1982  (47 
FR  57446).  At  that  time,  as  now.  three 
shallow  land  bunal  dispo&al  facilities 
were  operating  all  located  in  Agreement 
States  and  all  sited  before  promulgation 
of  the  10  CFR  pari  81  rule.  The  10  CFR 
pari  20  manifest  requirements  were 
effective  a  year  following  the  rule's 
promulgation  for  all  licensees  shipping 
waste  For  the  10  CW  part  61 
requirements  the  NfRC  and  State 
regulatory  representative  established 
those  requirements  that  would  be 
applied  lo  the  existing  facil!t!e<;  h« 
license  conditions  (At  two  fariiities,  site 
activities  were  licensed  by  both  the 
NT^C  and  States  !  This  ensured  that 
appropriate  features  of  10  CFR  part  61 
were  implemented  while  compatible 
State  regulations  were  being  developed. 

Similarly,  while  the  10  CFR  part  20 
amendments  could  be  elective  for  all 
licensees  at  a  suitable  time  following 
rule  promulgd'iun.  tit  Commission 
would  work  en.!  the  application  of  the 
amended  10  CFR  part  61  regulations  lo 
the  existing  disposal  facilities  in 
cooperation  with  the  sited  States.  In  so 
doing,  the  Commission  plans  to  consider 
the  length  of  time  that  the  existing 
disposal  facilities  will  operate  after  the 
final  rule  is  promulgated.  This  approach 
will  ensure  that  the  benefits  of 
improvements  to  shipping  manifests 
would  be  fully  realized  for  use  by 
Compacts  for  licensing  new  disposal 
facilities.  The  benefits  of  improvements 
to  existing  disposal  facility 
recordkeeping  systems  would  only  be 
required  if  iiistified  in  terms  of  the  costs 
involvec  ami  'fw  iitnefits  achieved.  The 
Commission  requests  public  comment 
on  this  approach, 

rV.  EnviromneDlal  Ltripai  t   L^le^ura.al 
Exclusion 

The  Commission  has  determined  that 
this  proposed  regulabon  is  the  type  of 
action  described  in  categorical 
exclusions  10  CFR  51.22(c)(3)(ii)  and  (iii). 
Therefore,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
proposed  regulation. 

V.  Paperwork  Rfd..)(  tiun  Ac  t '^latenient 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq).  This 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  of  the  paperwork 
requirements 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  lo 
average  0,9  hours  per  response, 
including  the  time  for  revewring 
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instructions,  searching  existing  data 
sourcea.  gathering  and  maintaining  the 
da 'a  needed,  and  completing  and 
rp\iewing  the  collection  of  information. 
The  standard  shipping  manifests 
required  by  this  rulemaking.  NRC  Forms 
540.  541,  and  542,  will  require  0.65  hours. 
1  82  hours,  and  0.65  hours  respectively 
to  complete  these  forms.  Send  comments 
r<;aarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Information 
and  Records  Management  Branch 
fMNBB-7714).  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555; 
and  to  the  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs. 
NEOB-3019  (3150-0014.  3150-0135.  and 
3150-    ).  Office  of  Management  and 
Budget.  Washington.  DC  20503. 

V'l.  Regulatory  .Ajialysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room.  2120 
L  Street  NW.  (Lower  Level). 
Washington.  DC.  Single  copies  of  the 
draft  analysis  may  be  obtained  from  M. 
Haisffeld.  Office  of  Nuclear  Regulatory 
Research.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
Mail  Stop  NLS-260. 

The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
analysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  ADDRESSES 
heading. 

VII.  RegLilator>  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b). 
the  Commission  certifies  that  this  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  A  significant 
number  of  hospitals  and  academic 
institutions  are  LLW  waste  generators, 
and  most  of  these  are  non-profit 
organizations.  In  1989.  hospitals 
generated  about  2.1%  (34.000  ft')  and 
academic  institutions  generated  about 
4.0-^  (65,000  ft3)  of  the  waste  received  at 
commercial  disposal  facilities.  Thus,  a 
substantial  number  of  small  entities 
could  be  affected  by  the  proposed  rule. 
However,  it  is  unlikely  that  there  would 
be  a  significant  economic  impact 

In  1989.  disposal  facilities  handled  1.6 
million  ft'  of  LLW.  With  a  disposal  fee 
of  approximately  $60/ft',  annual 
disposal  costs  were  about  $100  millioa 
The  estimated  cost  to  industry  to 
implement  the  proposal  amendments  is 


in  the  range  of  a  savings  of  $480,000  to  a 
cost  of  $100,000.  Similarly,  the  estimated 
annual  cost  to  industry  operations  is 
$5,000  to  $15,000.  These  costs  are 
insignificant  relative  to  the  annual 
disposal  costs.  Because  the  percentage 
increases  in  disposal  costs  that  may  be 
caused  by  the  proposed  regulations  is 
substantially  less  than  1%.  the  proposed 
amendments  would  not  have  a 
significant  economic  impact. 

Any  small  entity  subject  to  this 
regulation  which  determines  that, 
because  of  its  size,  it  is  likely  to  bear  a 
disproportionate  adverse  economic 
impact  should  notify  the  NRC  of  this  in  a 
comment  that  indicates  the  following: 

(a)  The  licensee's  size  and  how  the 
proposed  regulation  would  result  in  a 
significant  economic  burden  upon  the 
licensee  as  compared  to  the  economic 
burden  on  a  larger  licensee. 

(b)  How  the  proposed  regulations 
could  be  modified  to  take  into  account 
the  licensee's  differing  needs  or 
capabilities. 

(c)  The  benefits  that  would  accrue,  or 
the  detriments  that  would  be  avoided,  if 
the  proposed  regulations  were  modified 
as  suggested  by  the  licensee. 

(d)  How  the  proposed  regulation,  as 
modified,  would  more  closely  equalize 
the  impact  of  regulations  or  create  more 
equal  access  to  the  benefits  of  Federal 
programs  as  opposed  to  providing 
special  advantages  to  any  individual  or 
group. 

(e)  How  the  proposed  regulation,  as 
modified,  would  still  adequately  protect 
public  health  and  safety. 

Vin.  Backfit  Analysis 

The  Commission  has  determined  that 
the  backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  proposed  rule,  because 
these  amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1).  The 
additional  information  to  be  placed  on 
NRC  manifest  forms  will  not  require 
nuclear  power  licensees  to  change 
existing  procedures  used  in  operation  of 
their  facilities.  Therefore,  a  backfit 
analysis  is  not  required. 

List  of  Subjects 

10  CFR  Part  20 

Byproduct  material.  Criminal  penalty, 
Licensed  material.  Nuclear  materials. 
Nuclear  power  plants  and  reactors. 
Occupational  safety  and  health. 
Packaging  and  containers.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Special  nuclear  material. 
Source  material.  Waste  treatment  and 
disposal 


10  CFR  Part  61 

Criminal  penalty.  Low-level  waste. 
Nuclear  matenals,  Reporting  and 
recordkeeping  requirements.  Wast* 
treatment  and  disposal. 

For  the  reasons  set  out  m  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energv  Reorsanization  Act  of  1974, 
as  amended,  and  5  US  C,  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendment  to  10  CFR  parts  20  and  61. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  part  20  is 
revised  to  read  as  follows: 

Authority:  Sees  53.  63.  65.  81.  103,  104, 181, 
182, 186,  68  Stat  930  933.  935,  936.  937,  948, 
953.  955  89  amended  (42  US  C.  2073,  2093, 
2095,  2111.  2133,  2134,  2201   2232,  2236),  sees. 
201,  as  amended.  202,  206,  88  Stat.  1242,  as 
amended.  1244. 1246  (42  U,S,C.  5841,  5842, 
5846). 

Section  20.408  also  issued  under  sees.  135. 
141,  Pub.  L  97-425,  96  Stat.  2232,  2241  (42 
U.S.C.  10155,  10161) 

For  the  purposes  of  sec  233,  68  Stat  95a  as 
amended  (42  U,S.C.  2273):  §§  20  101.  20.102, 
20.103  (a),  (b),  and  (f).  20  104  (a|  and  (b). 
20.105(b),  20.106(al.  20.201.  20,202(a),  20.205, 
20.207,  20.301,  20.303.  20  3t4.  20  305,  20.1102. 
20.1201-20.1204,  20.1206.  20  1207.  20,120a 
20.1301,  20.1302,  20.1501.  20  1502,  20.1601  (a) 
and  (d).  20.1602,  20,1603.  20  I'M,  20  1'04. 
20.1801.  20.1802.  20  1901(a),  20  1902,  20  1904, 
20.1906.  20.2001.  20.2002.  20,2003,  20.2004. 
20.2005  (b)  and  (c).  20  2006  20  2101-20  2110,    _ 
20.2201-20.2206.  and  20.2301  are  issued -under 
sec.  16lb,  68  Stat.  948,  as  amended  (42  U.S.C. 
2201(b));  S  20.2106(d)  is  issued  under  the 
Privacy  Act  of  1974.  Pub  L  93-5-9,  5  US  C. 
552a;  and  S§  20.102.  20  103ie),  20  401-20.407, 
20.408(b),  20.409,  20.1102(a)  (2)  and  (4). 
20.1204(c).  20.1206  (g)  and  (h).  20.1904(c)(4), 
20.1905  (c)  and  (d),  20.2005(c),  20.2006(b)-(d), 
20.2101-20.2103,  20.21 04(b)-(d).  20.2105- 
20.2108,  and  20.2201-20.2207  are  issued  under 
sec.  1610.  68  Stat.  950.  as  amended  (42  U.S.C. 
2201(0)). 

2.  Section  20.1009  is  revised  to  read  as 
follows: 

S  2C.1009     Infofmation  collection 
rsquirements:  0MB  approval. 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  as  required  by  the  Papervsork 
Reduction  Art  of  1980  (44  U  S  C.  3501  et 
seq).  The  0MB  has  approved  the 
information  collection  requirements 
contained  in  this  part  under  control 
number  3150-0014. 

(b)  The  approved  information 
collection  requirements  contained  in  this 
part  appear  m  §§  20,1101.  20.1202. 
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20.1204,  20.1206,  20.1301,  20.1302,  20.1501. 
20.1601,  20.1603,  20.1703,  20.1901,  20.1902, 
20.1904,  20.1905,  20.1906,  20.2002,  20.2004, 
20.2006,  20.2102,  20.2103.  20.2104,  20.2105, 
20.2106.  20.2107,  20.2108,  20.2109.  20.2110. 
20.2201,  20.2202,  20.2203,  20.2204.  20.2206. 
and  Appendix  F  to  §§  20.1001  through 
20.2401. 

(c)  This  part  contains  information 
collection  requirements  in  addition  to 
those  approved  under  the  control 
number  specified  m  paragraph  (a)  of  this 
section.  These  information  collection 
requirements  and  the  control  numbers 
under  which  they  are  approved  are  as 
follows: 

(1)  In  §  20.2104.  NRC  Form  4  is 
approved  under  control  number  3150- 

(2)  In  §  20.2106  and  20.2206.  NRC  Form 
5  is  approved  under  control  number 
3150- 

(3]  In  §  20.2006  and  Appendix  F  to 
§§  20.1001  through  20.2401.  NRC  Form 

540  and  540A  is  approved  under  control 
number  3150- 

(41  In  §  20.2006  and  Appendix  F  to 
§§  20.1001  through  20.2401,  NRC  Form 

541  and  541A  is  approved  under  control 
number  3150- 

f5)  In  §  20.2006  and  Appendix  F  to 
§§  20.1001  through  20,2401.  NRC  Form 

542  and  542A  is  approved  under  control 
number  3150- 

3.  Section  20.2006  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  20.2006    Transfer  for  disposal  and 
manifests. 

•  *  *  «  • 

(b)  Any  licensee  shipping  low-level 

radioactive  waste  intended  for  ultimate 
disposal  at  a  licensed  land  disposal 
facility  must  properly  document  the 
information  required  on  NRC's  Uniform 
Low-Level  Radioactive  Waste  Manifest 
and  appropriately  transfer  this  recorded 
manifest  information  to  the  intended 
consignee  as  specified  in  appendix  F  to 
5§  20-1001  through  20,2401  of  this  part. 

4.  In  Appendix  F  to  §§  20.1001  through 
20.2401,  the  heading  and  section  I, 
section  II,  and  paragraphs  A,  B,  C,  and  D 
of  section  III  are  revised  to  read  as 
follows: 

Appendix  F  to  §§20,1001  through 
20.2401 — Requirements  for  Transfers  of 
Low-Level  Radioactive  Waste  Intended 
for  Disposal  at  Licensed  Land  Disposal 
Facilities  and  Manifests 

I.  Manifest 

A  waste  generator,  collector,  or  processor 

who  transports,  or  offers  for  transportation 
low-level  radioactive  waste  intended  for 
ultimate  disposal  at  a  licensed  low-level 
radioactive  waste  facility  must  prepare  a 


Manifest  reflecting  information  requested  on 
applicable  N'RC  Forms  540  [Uniform  lx>w- 
Level  Radioactive  Waste  Manifest  (Shipping 
Paper))  and  541  [Uniform  Low-Level 
Radioactive  Waste  Manifest  (Container  and 
Waste  Descnptionl]  and.  if  necessary,  on  an 
applicable  NRC  Form  542  jUnifomi  lx,n\ 
Level  Radioactive  W  aste  Manifest  [Manifest 
Index  and  Regional  Compact  Tabulation)]. 
.N'RC  Forms  540  (and  540.A)  must  be 
completed  and  must  physically  accompany 
the  pertinent  low  level  waste  shipment.  Upon 
agreement  between  shipper  and  consignee, 
NRC  Forms  54-!  (and  541A)  and  542  (and 
542A)  may  be  completed,  transmitted,  and 
stored  in  electronic  media  with  the  capability 
for  producing  legible,  accurate,  and  complete 
records  on  the  respecti\e  forms.  For  guidance 
in  completing  these  forms,  refer  to  the 
instructions  that  accompany  the  forms. 
Copies  of  manifests  required  by  this 
appendix  may  be  legible  carbon  copies,  xerox 
copies,  photocopies,  or  computer  printouts 
that  reproduce  the  data  in  the  format  of  the 
uniform  manifest. 

Single  page  copies  of  NRC  Forms  540,  540A 
541.  541  A.  542  and  542A.  and  the 
accompanying  instructions,  can  be  obtained 
from  the  Information  and  Records 
Management  Branch,  Office  of  Information 
Resources  Management,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC 
20555.  telephone  (301)  492-8138. 

This  section  includes  information 
requirements  of  the  Commission.  Other 
elements  in  the  uniform  manifest  are  required 
by  the  Department  of  Transportation,  as 
codified  m  49  CFR  part  172.  Information  on 
hazardous  medical,  or  other.waste,  required 
to  meet  Environmental  Protection  Agency 
regulations  as  codiHed  in  10  CFR  parts  259, 
261  or  elsewhere  is  not  addressed  in  this 
section,  and  must  be  provided  on  the  required 
EPA  forms.  However,  such  form  or  forms 
must  accompany  the  Uniform  Low-Level 
Radioactive  Waste  Manifest  required  by  this 
chapter. 

As  used  in  this  appendix,  the  following 
definitions  apply: 

Chelating  agent  has  the  same  meaning  as 
that  given  in  §  61.2  of  this  chapter. 

Chemical  description  means  a  description 
of  the  principal  chemical  characteristics  of 
low-level  radioactive  waste. 

Decontamination  facility  is  a  facility 
operating  under  a  Commission  or  Agreement 
State  license  whose  principal  purpose  is 
decontamination  of  equipment  or  materials  to 
accomplish  recycle,  reuse,  or  other  waste 
management  objectives. 

Disposal  container  means  a  container 
principally  used  to  confine  low-level 
radioactive  waste  during  disposal  operations 
at  a  land  disposal  facility  (also  see  "high 
integrity  container").  Note"  that  for  some 
shipments,  the  disposal  container  may  be  the 
transport  package. 

EPA  hazardous  waste  identification 
number  is  an  EPA  identification  number 
received  by  a  transporter  following 
application  to  the  Administrator  of  EPA  as 
required  by  40  CFR  pan  263. 

Generator  is  a  licensee  operating  under  a 
Commission  or  Agreement  State  license  who 
(1)  is  a  waste  generator  as  defined  in  this 
part,  or  (2)  is  the  licensee  to  whom  waste  can 


be  attributed  within  the  context  of  the  Low- 
Level  Radioactive  Waste  Policy  Amendments 
Act  of  1985  (e.g.,  waste  generated  as  a  result 
of  decontamination  or  recycle  activities). 

High  integrity  container  (HIC)  means  a 
container  commonly  designed  to  meet  the 
structural  stability  requirements  of  {  61.56  of 
this  chapter,  and  to  meet  Department  of 
Transportation  requirements  for  a  Type  A 
package. 

Land  disposal  facility  has  the  same 
meaning  as  that  given  In  {  61.2  of  this 
chapter. 

NRC  Forms  540.  540A.  541.  541  A.  542.  and 
542A  are  official  NRC  Forms  referenced  in 
this  appendix.  Licensees  need  not  use 
originals  of  these  NRC  Forms  as  long  as  any 
substitute  forms  are  equivalent  in  all  respects 
(content,  size,  shading,  color,  etc.).  Upon 
agreement  between  the  shipper  and 
consignee,  NRC  Forms  541  (and  S41A)  and 
NRC  Forms  542  (and  542A)  may  be 
completed,  transmitted,  and  stored  in 
electronic  media.  The  electronic  media  must 
have  the  capability  for  producing  legible, 
accurate,  and  complete  records  in  the  formal 
of  the  uniform  manifest. 

Package  means  the  assembly  of 
components  necessary  to  ensure  compliance 
with  the  packaging  requirements  of  DOT 
regulations,  together  with  its  radioactive 
contents,  as  presented  for  transport. 

Physical  description  means  the  items 
called  for  on  NRC  Form  541  to  describe  a 
low-level  radioactive  waste. 

Residual  waste  is  low-level  radioactive 
waste  resulting  from  processing, 
decontamination,  or  recycle  activities  that 
cannot  be  easily  separated  into  distinct 
batches  attributable  to  specific  generators. 
This  waste  is  attributable  to  the  waste 
processor,  decontamination  facility  or 
recycling  facility,  as  applicable. 

Shipper  means  the  licensed  entity  who 
offers  low-level  radioactive  waste  for 
transportation,  typically  consigning  such 
waste  to  a  licensed  waste  collector,  waste 
processor,  or  land  disposal  facility  operator. 

Shipping  paper  means  NRC  Form  540  and, 
if  required,  NRC  Form  540A  which  includes 
the  information  required  by  DOT  in  49  CFR 
part  172. 

Source  material  has  the  same  meaning  as 
that  given  in  {  40.4  of  this  chapter. 

Special  nuclear  material  has  the  same 
meaning  as  that  given  in  S  70.4  of  this 
chapter. 

Uniform  Low-Level  Radioactive  Waste 
Manifest  or  uniform  manifest  means  the 
combination  of  NRC  Forms  540.  541.  and.  If 
necessary.  542.  and  their  respective 
continuation  sheets  as  needed,  or  equivalent. 

Waste  collector  is  an  entity,  operating 
under  a  Commission  or  Agreement  State 
license,  whose  principal  purpose  is  to  collect 
and  consolidate  waste  generated  by  others, 
and  to  transfer  this  waste,  without  processing 
or  repackaging  the  collected  waste,  to 
another  licensed  waste  collector,  licensed 
waste  processor,  or  licensed  land  disposal 
facility. 

Waste  description  means  the  physical, 
chemical  and  radiological  descnptions  of  a 
low-level  radioactive  waste  as  called  for  on 
NRC  Form  541. 
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Waste  stenerotrr  n  a  hcen»e«  opera'.ing 
under  a  CommiMion  or  ^ir*^?Tr,en»  State 
license,  who  (1]  t>o»»«««»f"i  »pv  m^iipnal  c»f 
compon«T«.  for  whidi  no  further  use  by  the 
licensee  i«  for«««w!n.  that  contRirs 
radioactivity  or  is  cadloac'iveiy 
contSTrmate*!.  and  (31  transfers  this  matenal 
or  component  to  a  land  disD^i*^;  fn  -ihty  or  to 
a  licensed  waste  coUector  or  processor  for 
handiin«  or  tr'-dtment  prior  to  disposal. 

Notr  UitWs  otherwise  defined  through 
regulation  or  license  condition  a  licetuee 
providing  decf3r.;ar-.i.-.ation  services  is 
considered  a  wsste  procewor.  and  any  low 
level  radioactive  waste  rpsuhing  from  the 
deccr.fatninatioti  process  with  the  exception 
of  residual  waste,  mus'  r>f  as-signed  to  th« 
licensee  supptyina  the  matenal  or  component 
for  decontaminatioa  I'sed  sealed  »ource«  or 
devices  frsnsferred  to  the  original  source  or 
device  manufactTiref  or  other  licensee  prior  to 
disposal  at  a  I<^nd  disposal  facihty  must  be 
attnbuted  to  the  \ar  user  of  the  source  or 
device 

Waste  processor  is  an  entity,  operating 
under  a  Commission  or  i\greemenl  State 
license,  whose  srrrip-*!  purpose  is  to 
process.  r*!p.*cka8e  or  o'H*?'-w.*e  trf  at  low- 
levei  radioactive  matprai  or  waste  generated 
by  a;hers  pnor  In  evt^ntuai  transfer  of  waste 
to  a  licensed  low  wi."!  (-sdioactive  waste 
land  d\spi5««l  facilify- 

lt'-.'.?te  tyve  meflns  a  wi'stf  "•ithi.ri  a 
disposal  container  -^^.wnfi  a  jnique  physical 
descript-.on  ',  e    a  specifc  wssie  descnptor 
code  or  description  or  a  waste  soroed  on  or 
3o!ici:.'^.ed  m  a  spec-.fically  defined  media). 

\.  General  Irhrmatirm  The  rfiipper  of  ibe 
radioactive  waste,  shall  provide  the  following 
information  on  the  uniform  manifest: 
1  The  name  facih'y  address,  and 
telephone  number  of  the  licensee  shipping  the 
waste: 

2.  i\r  eicplicit  deaarauoa  indicating 
whether  the  »hipo*?r  is  acting  a«  a  generator. 
couector,  processor  or  a  combination  of 
these  iderufier  for  pu.-poses  of  the 
rr.ar>ife8ied  shiprner.t  and 

3  The  name  add.-ess.  and  telephone 
number  or  the  nflme  and  EPA  hazardous 
w  aste  identtficsfion  number  of  the  carrier 
t"jir5C>':""*:r;a  '."?  wns'e 

B  ShiDwertt  Ir^or^-^'"-'    T'he  shipper  of 
the  r^dioa'uve  waste  ^pri.,  cirjvide  the 
foiiowiRii  information  rps.arcing  the  waste 
shiptne"!  or  'he  un.form  manifest 
l.T^-    !•        •■•-•^  waste  shipment 

2.  The  tout  aunber  of  package /disposal 
containert: 

3.  The  total  disposal  volume  and  disposal 
weight  in  the  shipment: 

4.  The  total  radionuclide  activity  in  the 
shipraent: 

5  "Hie  activity  of  each  of  the  radiomiclides 
H-3,  C-14.  Tc-99  and  1-129  contaiixed  in  the 
shipment,  and 

6,  The  to^ai  mass-a  of  'J-233.  U-2J5.  and 
pluton;  jm  in  special  nuclear  material,  and  the 
total  mass  of  uranium  aod  thorium  in  source 
matenal. 

C.  Disposal  Container  Information.  The 
shipper  of  the  waste  shall  provide  the 
followinfi  information  on  (he  uniform 
manifest  re^jartunu  e«  ,i  disposal  container  of 
waste  in  the  shipment: 


1    \:\  rtlpn«*>ft!(  or  niin-.ent  identification 
that  uniquely  identifies  e«rh  disi)OS<tl 
cofiUiner  in  the  sn  i  pn-  e  n  ► 

2.  A  phyaical  descnptmr;  uf  the  disposal 
contamer,  todading  Ae  manufacturer  and 
model  of  any  high  integnfy  c:u3ntainer 

3.  The  volume  displaced  b>  the  disposal 
container  and  the  approwmate  volume  of 
waste  within  flie  disposal  container 

4.  The  grosa  weight  of  the  disposal 
container 

5.  A  physical  and  chemical  description  of 

the  waatcc 

d.  The  total  ««eitht  parentage  of  chelating 
agent  for  w^^iapoMl  oontainer  containing 
more  fltm  0.1%  chelating  agent  by  weight 
phia  the  identity  of  the  principal  chelating 

agent 

7.  The  dasstfication  of  the  vvasie  pursuer.: 
to  8  W-5*  o^  **"•  chapter  waste  no-  meeting 
the  structural  rtability  fe^^uifeBienta  of 
1 61.56(b)  of  ttiix^aptflr  mutt  be  identified, 

6  The  aorhiiie  or  aolidificatioQ  media,  if 
any:  and  the  Idenuty  of  the  solidification 
media  vendor  and  brand  name,  if  the  media 
is  claimed  to  meet  stability  requirements  in 
10  CFR  ei.56(b}: 

».  The  identiues  and  activities  of  individual 
radionuclides  contained  in  each  dispose 
container,  the  masses  of  U-233.  U-235.  and 
plutonium  in  special  nuclear  material  and  the 
masses  of  uianium  and  thorium  in  source 
material.  For  Class  B  and  C  waste  the 
identities  and  activities  of  individual 
radionuclides  contained  in  specific  waste 
types  within  a  disposal  container  shall  be 
refwrted;  and 

10.  The  total  radioactivity  within  each 
container  and  the  maximum  radiaflon  level 
and  confaminatioh  at  the  surface  of  each 
disposal  container. 

D.  Uacontainertzed  Waste  Information.  For 
waste  delivered  *vithout  a  disposal  container, 
provide  the  following  informatitm: 

1.  The  weight  of  the  waste: 

2.  A  physical  and  chemical  description  of 
the  waste, 

3.  The  total  weight  percentage  of  chelating 
agent  if  ftie  chelating  agent  exceeds  0.1%  by 
weight:  plus  the  identity  of  the  principal 
chelating  agent 

4.  The  classification  of  tiie  waste  pursuant 
to  {  61.55  of  this  chapter  waste  not  meeting 
the  structural  stabihty  requirements  of 
S  61.56(b)  of  this  chapter  must  be  identified; 

5.  The  identities  and  activities  of  individual 
radionuclides  contained  in  the  waste  the 
masses  of  U-233.  U-23S,  and  plutonium  in 
special  nuclear  mateiiaL  and  the  masses  of 
uraniinn  and  thorium  in  source  material;  and 

6  The  maximum  radiation  levels  at  the 
surface  of  the  waste. 

E.  MuUi-Gererotor  Disposal  Container 
Information.  This  section  applies  to  disoo*.^; 
containers  enclosing  mixtures  of  wasie 
onginatlng  from  different  generators  (Note 
distinction  between  "waste  generii'or    and 
"generator"  in  definitions  appiicHbie  tn  this 
Part).  It  also  applies  to  mixtures  of  wnstes 
shipped  in  an  uncontainenzed  foTn  for 
which  portions  of  the  mixture  wthin  the 
shipment  originate  from  different  generators 

1.  For  homogeneous  mixtures  of  waste, 
such  as  Incinerator  ash.  provide  the  waste 
description  applicable  to  the  mixture  and  the 
volume  of  the  waste  mass  attnbuted  to  each 
generator. 


2  For  heterogeneous  mixtures  of  waste. 
such  as  the  combined  products  from  a  large 
compactor,  identify  each  generator 
contnbuling  waste  to  the  disposal  container 
(and.  for  Class  B  and  C  waste,  to  each  waste 
type  within  the  disposal  container  For  each 
KeneratoT,  provide  the  following- 

(a|  The  volume  of  waste  wifhm  the 
disposal  container 

(b|  A  physical  and  chemical  description  of 
the  waste,  including  the  solidification  agent, 
if  any; 

(c)  The  total  weight  percentage  of  chelating 
agenU  for  any  disposal  container  containing 
more  than  0.1%  chelating  agent  by  weight 
plus  the  identify  of  the  principal  chelating 
agent 

(d)  The  sorbing  or  solidification  media.  i1 
any:  and  the  identity  of  the  sohdification 
media  vendor  and  brand  name,  if  the  media 
18  claimed  to  meet  stability  requirements  in 

10  CFR  81 .56(b);  and 

(el  Radionuclide  Identiues  and  activities 
contained  in  the  waste,  the  masses  of  lJ-233, 
U-235.  and  phitorumn  in  special  nuclear 
matenal.  and  the  masses  of  uranium  and 
thonum  in  source  matenal  if  contained  in  the 
waste 

11  Certification 

An  authorized  reprefienlative  of  the  waste 
generator,  processor,  or  collector  sh.iM  certify 
by  signing  and  dating  the  shipment  manifest 
that  the  transported  matenals  are  properly 
classified,  described,  packaged  marked,  and 
labeled  and  are  in  proper  condition  for 
transportation  according  to  the  applicable 
regulations  of  the  Department  of 
TransportaUon  and  the  Commission  A 
collector  in  signing  the  cemfication  is 
certifying  that  nothing  has  been  dene  to  the 
collected  waste  which  would  invalidate  the 
waste  generator  8  certincabon. 

III.  Control  and  Tracking 

A  Any  licen.see  who  transfers  radioactive 
waste  to  a  land  disposal  facility  or  a  hcensed 
waste  collector  shall  comply  with  the 
requirements  in  paragraphs  A,l  through  9  of 
this  secion  .Any  licensee  who  transfers 
wHste  to  a  licensed  waste  processor  for 
waste  treatment  or  repackaging  shall  comply 
W!f  the  requirements  of  paragraphs  A  4 
through  9  of  thts  section.  A  licensee  shall: 

1  Prepare  at!  wastes  so  that  the  waste  is 
clrf.s5:ried  acrordmg  to  5  61.55  and  meets  the 
waste  charactenstic  requirements  in  S  61.56 
i-if  this  chapter 

2  Label  each  disposal  containe'  of  waste 
to  identify  whether  it  is  Class  A  waste.  Class 
B  waste,  or  Class  C  waste,  in  accordance 
with  i  61,55  of  this  chapter 

3  Conduct  a  quality  assurance  program  to 
rcisjre  compliance  with  {}  61  55  and  61.56  of 
this  chapter  (the  program  must  include 
manakjemeni  evaluation  of  auditsj: 

4  Pn^pare  the  NRC  Unifonr  Low-Level 
RadioarCve  Waste  Manifest  as  required  by 
this  appendix. 

5  Forward  a  copy  or  eiect-onicdiiy  transfer 
the  Uniform  Low-Level  Radioactive  Waste 
Miuiifest  to  the  mtended  consignee  so  that 
either  (i|  receipt  of  the  manifest  precedes  the 
LLW  shipment  or  (ii)  the  manifest  is 
delivered  to  the  consignee  with  the  waste  at 
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the  time  the  waste  is  transferred  to  the 
consignee.  Using  both  (il  and  (ii)  is  also 
acceptable: 

6.  Include  NRC  Form  54(.)  (and  N'RC  Form 
540.^.  if  required)  with  the  shipment 
regardless  of  the  option  chosen  m  paragraph 
,^  5  of  this  section; 

"  Receive  acknowledgement  of  the  receipt 
of  the  shipment  in  the  form  of  a  signed  copy 
of  NRC  Form  540; 

8,  Retain  a  copy  of  or  electronically  store 
the  Uniform  Low  Level  Radioactive  Waste 
Manifest  and  documentation  of 
acknowledgement  of  receipt  as  the  record  of 
transfer  of  licensed  material  as  required  by 
Parts  30,  40,  and  70  of  this  chapter  and, 

9,  For  any  shipments  or  any  part  of  a 
shipment  for  which  acknowledgement  of 
receipt  has  not  been  received  within  the 
nmes  set  forth  in  this  appendix,  conduct  an 
investigation  m  accordance  with  paragraph  E 
of  this  appendix. 

B  Any  waste  collector  licensee  who 
handles  only  prepackaged  waste  shall: 

1.  Acknowledge  receipt  of  the  waste  from 
the  shipper  within  one  week  of  receipt  by 
returning  a  signed  copy  of  NRC  Form  540; 

2.  Prepare  a  new  manifest  to  reflect 
consolidated  shipments  that  meet  the 
requirements  of  this  appendix.  The  waste 
collector  shall  ensure  that,  for  each  cor.tainer 
of  waste  in  the  shipment,  the  marufest 
identifies  the  generator  of  that  container  of 
waste; 

3,  Forward  a  copy  or  electronically  transfer 
the  Uniform  Low-Level  Radioactive  Waste 
Manifest  to  the  intended  consignee  so  that 
either  (i)  receipt  of  the  manifest  precedes  the 
LLW  shipment  or  (ii)  the  manifest  is 
delivered  to  the  consignee  with  the  waste  at 
the  time  the  waste  is  transferred  to  the 
consignee  Using  both  (i)  and  (ii)  is  also 
acceptable; 

4,  Include  N'RC  Form  540  (and  NRC  Form 
540A.  if  required)  with  the  shipment 
regardless  of  the  option  chosen  in  paragraph 
B,3  of  this  section: 

5  Receive  acknowledgement  of  the  receipt 
of  the  shipment  in  the  form  of  a  signed  copy 
of  NRC  Form  ,540; 

6  Retain  a  copy  of  or  electronically  store 
the  Uniform  Low-Level  Radioactive  Waste 
Manifest  and  documentation  of 
acknowledgement  of  receipt  as  the  record  of 
transfer  of  licensed  matenal  as  required  by 
parts  30.  40.  and  70  of  this  chapter 

7,  For  any  shipments  or  any  part  of  a 
shipment  for  which  acknowledgement  of 
receipt  has  not  been  received  within  the 
times  set  forth  in  this  appendix,  conduct  an 
investigation  in  accordance  with  paragraph  E 
of  this  appendix;  and 

8  Notify  the  shipper  and  the  Administrator 
of  the  nearest  Commission  Regional  Office 
listed  in  appendix  D  of  this  part  when  any 
shipment,  or  part  of  a  shipment,  has  not 
arrived  within  60  days  after  receipt  of  an 
advance  manifest,  unless  notified  by  the 
shipper  that  the  shipment  has  been  canceled. 

C.  Any  licensed  waste  processor  who 
treats  or  repackages  waste  shall: 

1.  Acknowledge  receipt  of  the  waste  from 
the  shipper  within  one  week  of  receipt  by 
returning  a  signed  ccp>  of  NRC  Form  540; 

2.  Prepare  a  new  manifest  that  meets  the 
requirements  of  this  appendix.  Preparation  of 


the  new  manifest  reflects  that  the  processor 
is  responsible  for  meeting  these  requirements. 
For  each  container  of  waste  in  the  shipment, 
the  manifest  shall  identify  the  licensee  to 
whom  the  waste  is  attributed,  the 
preprocessed  waste  volume,  and  the  other 
mformation  as  required  m  section  I, 
subsection  E.  of  this  appendix; 

3  f*rppare  all  wastes  so  that  the  waste  is 
classified  according  to  }  61.55  of  this  chapter 
and  meets  the  waste  characteristics 
requirements  in  §  61.56  of  this  chapter 

4  Label  each  disposal  container  of  waste 
to  identify  whether  it  is  Class  A  waste,  Class 
B  waste  or  Class  C  waste,  in  accordance 
with  §§  61.55  and  61.57  of  this  chapter 

5.  Conduct  a  quality  assurance  program  to 
assure  compliance  with  $$  61.55  and  61.56  of 
this  chapter  (the  program  shall  include 
management  evaluation  of  audits): 

6.  Forward  a  copy  or  electronically  transfer 
the  Uniform  Low-Level  Radioactive  Waste 
Manifest  to  the  intended  consignee  so  that 
either  (i)  receipt  of  the  manifest  precedes  the 
LLW  shipment  or  (ii)  the  manifest  is 
delivered  to  the  consignee  with  the  waste  at 
the  time  the  waste  is  transferred  to  the 
consignee.  Using  both  |i)  and  (ii)  is  also 
acceptable; 

7.  Include  NRC  Form  540  (and  NRC  Form 
540A,  if  required)  with  the  shipment 
regardless  of  the  option  chosen  in  paragraph 
C.6  of  this  section: 

8  Receive  acknowledgement  of  the  receipt 
of  the  shipment  in  the  form  of  a  signed  copy 
of  NRC  Form  540; 

9.  Retam  a  copy  of  or  electronically  store 
the  Uniform  Low-Level  Radioactive  Waste 
Manifest  and  documentation  of 
acknowledgement  of  receipt  as  the  record  of 
transfer  of  licensed  material  as  required  by 
Parts  30,  40,  and  70  of  this  chapter 

10.  For  any  shipment  or  any  part  of  a 
shipment  for  which  acknowledgement  of  a 
receipt  has  not  been  received  within  the 
times  set  forth  in  this  appendix,  conduct  an 
investigation  in  accordance  with  paragraph  E 
of  this  appendix:  and 

11.  Notify  the  shipper  and  the 
Administrator  of  the  nearest  Commission 
Regional  Office  listed  in  Appendix  D  of  this 
part  when  any  shipment  or  part  of  a 
shipment,  has  not  arrived  within  60  days 
after  receipt  of  an  advance  manifest,  unless 
notified  by  the  shipper  that  the  shipment  has 
been  canceled. 

D.  The  land  dispo.<«al  facility  operator  shall: 

1.  Acknowledge  receipt  of  the  waste  within 
one  week  of  receipt  by  returning,  as  a 
minimum,  a  signed  copy  of  NRC  Form  540  to 
the  shipper  The  shipper  to  be  notified  is  the 
licensee  who  last  possessed  the  waste  and 
transferred  the  waste  to  the  operator.  If  any 
discrepancy  exists  between  materials  listed 
on  the  Uniform  Low-Level  Radioactive  Waste 
Manifest  and  materials  received,  copies  or 
electronic  transfer  of  the  affected  forms  must 
be  returned  indicating  the  discrepancy; 

2.  Maintain  copies  of  and  electronically 
store  all  completed  manifests  until  the 
Commission  terminates  the  license:  and 

3.  Notify  the  shipper  and  the  Administrator 
of  the  nearest  Commission  Regional  Office 
listed  in  Appendix  D  of  this  part  when  any 
shipment,  or  part  of  a  shipment,  has  not 
arrived  within  60  days  after  receipt  of  an 


advance  manifest,  unless  notified  by  the 
shipper  that  the  shipment  has  been  canceled. 


PART  61— LICENSING 
REQUIREMENTS  FOR  LASD 
DISPOSAL  OF  RADtOACTfVF  WAS-f 

5.  The  authority  citation  for  part  61 
continues  as  follows: 

Authority:  Sees.  53,  57,  62.  63,  65,  81, 161, 
182,  183,  66  Stat.  930,  932,  933,  935,  948.  953. 
954,  as  amended  (42  U.S.C.  2073.  2077,  2092. 
2093,  2095,  2111,  2201,  2232.  2233):  sees.  M2. 
206.  88  Stat.  1244.  1246  (42  U.S.C.  5842.  5846): 
sees.  10  and  14.  Pub.  L  95-601.  92  Stat.  2951 
(42  U.S.C.  2021a  and  5851). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273):  Tables  1  and  2. 
SS  61.3,  61.9(f),  61.24.  61.25.  61.27(a).  61.41 
through  61.43.  61.52,  61.53,  61.55,  61.56,  and 
61.61  through  61.63  are  issued  under  sec. 
leib,  161i.  and  161o,  68  Stat.  948,  949,  and  950 
as  amended  (42  U.S.C.  2201(b),  2201(i),  and 
2201(0));  SS  61.9a,  61.10  through  61.16,  61.24. 
and  61.80  are  issued  under  sec.  161o.  68  Stat. 
950.  as  amended  (42  U.S.C.  2201(o)). 

6.  Section  61.12  is  amended  by  adding 
paragraph  (n]  to  read  as  follows: 

§61.12    SpecifK:  technical  Information. 

(n)  A  description  of  the  facility 
electronic  recordkeeping  system  as 
required  in  §  61.80. 

7.  Section  61.80  is  amended  by 
revising  paragraphs  (f),  and  (i)(l).  and 
adding  paragraph  (1)  to  read  as  follows: 


>  61.80     IWainleFiancii 
and  transfers 
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(f)  Following  receipt  and  acceptance 
of  a  shipment  of  radioactive  waste,  the 
licensee  shall  record  the  date  that  the 
shipment  is  received  at  the  disposal 
facility,  the  date  of  disposal  of  the 
waste,  a  traceable  shipment  manifest 
number,  a  description  of  any  engineered 
barrier  or  structural  overpack  provided 
for  disposal  of  the  waste,  the  location  of 
disposal  at  the  disposal  site,  the 
containment  integrity  of  the  waste 
disposal  containers  as  received,  any 
discrepancies  between  materials  listed 
on  the  manifest  and  those  received,  the 
volume  of  any  pallet,  bracing,  or  other 
materials  that  are  included  with  waste 
shipments,  or  are  generated  from  onsite 
activities,  and  are  disposed  of  as 
contaminated  or  suspect  materials,  and 
any  evidence  of  leaking  or  damaged 
disposal  containers  or  radiation  or 
contamination  levels  in  excess  of  limits 
specified  in  Department  of 
Transportation  and  Commission 
regulations.  The  licensee  shall  briefly 
describe  any  repackaging  operations  of 
any  of  the  disposal  containers  included 
in  the  shipment,  plus  any  other 
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information  required  by  the  Commission 
as  a  license  condition.  The  licensee  shall 
retain  these  records  until  the 
Commission  transfers  or  terminates  the 
license  that  authorizes  the  activities 
described  in  this  section. 
.        .         •         • 

(i)(l)  E<icii  uceasee  authorized  to 
dispose  of  waste  materials  received 
from  oth«"r  p*-rsor.s  pursuant  to  this 
cart  Shan  3uorr.it  annual  reports  to  the 
c!pprop"ate  Commission  regional  office 
shovrr.  in  appendix  D  to  §§  20.1001 
throue?.  20.2401  of  this  chapter,  with 
copies  to  the  Director,  Division  of  Low- 
Level  Waste  Managffment  and 
Decommissioning,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  US. 
Nuclear  Regulatory  Commissioo. 
Wdshuigton.  DC  20555.  Re^jorts  must  be 
submitted  by  the  end  of  the  first 
caienLi ,'  quarter  of  each  year  for  the 
preceding  year. 

(1)  In  addition  to  the  other 
requirements  of  this  section,  the  licensee 
shall  store,  or  have  stored,  manifest  and 
other  information  pertaining  to  receipt 
and  disposal  of  radioactive  waste  in  an 
electronic  recordkeeping  system.  The 
manifest  information  that  must  be 
electronically  stored  is  (1)  that  required 
in  10  CFR  part  20,  appendix  F  to 
5§  20.1001  through  20.2401.  with  the 
exception  of  shipper  and  carrier 
telephone  numbers  and  shipper  and 
consignee  certifications  and  (2)  that 
information  required  in  paragraph  (f)  of 
this  section.  As  specified  in  facility 
license  conditions,  the  licensee  shall 
report  the  stored  Information,  or  subsets 
of  this  information,  on  a  machine 
readable  medium. 
•        •        •        •        • 

Dated  at  Rockville.  Maryland  this  14th  day 
of  April.  1992. 

For  the  Nuclear  Regulatory  Commission 
Samuel  ].  CUlk. 
Secretary  of  the  Commission. 
(FR  Doc.  92-9106  FUed  4-20-92;  8:45  ami 


emergency  ac  sources  is  a  major  factor 
in  assuring  acceptable  safety  at  light- 
water-cooled  nuclear  power  plants.  Thp 
proposed  amendmenU  would  require 
licensees  to  test  and  monitor  emergency 
diesel  generator*  (EDG)  against  critena 
that  indicate  possible  degradation  from 
the  EDG  target  levels  selected  for 
delermming  the  specified  station 
blackout  duration. 

DATES:  Comment  period  expires  July  6. 
1992-  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
80,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Comments  may  be  sent  to: 
The  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  ATTN: 
Docketing  and  Service  Branch. 

Deliver  comments  to:  11555  Rockville 
Pike.  Rockvilte.  Maryland,  between  7:45 
am  and  4:15  pm  Feder^  workdays. 

Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
room.  2120  L  Street  NW.  (Lower  Level). 
Washington.  DC 

F  )B  FURTHCS  INFORMATtOH  CONTACT: 
AiecK  Serkiz.  Division  of  Safety  Issue 
Resolution,  Office  of  Nuclear  Regulatory 
Research.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
Telephone  (301)  492-3942. 


10  CFR  Part  50 
RJK3T50-AE06  ' 

Loss  of  Ail  AJtefnating  Current  Power 

AGEHCr.  Nuclear  Regulatory 

Commission. 

action:  Proposed  rule.    ^^^ 

suMMABv:  The  Nuclear  Regulatory 
C    rr^ssion  is  proposing  to  anend  its 

reg'ila'Kjns  r'-iiardtng  the  reliability  of 
onsitp  alternating  current  (ac)  sources 
for  light-water-cooled  nuclear  power 
plants.  The  reliability  of  onsite 


Background 

The  Commission's  existing  regulations 
(See  General  Design  Criteria  17  and  18, 
10  CFR  part  50,  appendix  A]  establish 
requirements  for  the  design  and  testing 
of  onsite  and  offsite  electric  power 
systems  that  are  intended  to  reduce  the 
probability  of  losing  all  ac  power.  The 
statement  of  consideration  for  the 
Station  Blackout  rule  (SBO)  (53  FR 
23203;  June  21. 1988)  noted  that  the 
reliability  of  onsite  emergency  ac  power 
sources  is  one  of  the  main  factors 
contributing  to  risk  of  core  melt  resulting 
from  station  blackout.  The  statement  of 
considerations  also  noted  that 
resolution  of  Generic  Safety  Issue  &-3fe 
Diesel  Generator  Reliability,  would 
provide  specific  guidance  for  use  by  the 
staff  or  industry  to  "review  the 
adequacy  of  diesel  generator  reliability 
programs  consistent  with  the  resolution 
of  USI  A-^  (Station  Blackout)." 

The  NRC  guidance  for  EDG  selectioa 
design.  quaUfication  and  testing  Is 
currently  provided  in  the  following  three 
documents:  (1)  Regulatory  Guide  1.9. 
Revision  2.  (2)  Regulatory  Guide  1108. 
Revision  1.  and  (3)  Generic  Letter  84-13 
The  Commission  has  determined  that  an 
amendment  to  10  CFR  50.63  is  the 
appropriate  means  for  imposii^g  new 


requirements  related  to  emergency 

diesel  generator  (EDG)  testing  and 

monitoring  against  a  performance  based 

criteria 

Need  for  the  Proposed  Amendment 

If  a  loss  of  normally  available  (ac] 
power  occurs  at  a  nuclear  power  plant. 

redundant  onsite  emergency  ac  power 
sources  provide  power  for  necessary 
safety  functions  which  include  reactor 
core  decay  heat  removal  (GDC  34). 
emergency  core  cooling  (GDC  35).  and 
containment  heat  removal  (GDC  38) 
These  systems  are  essential  for 
preser\  ing  the  integrity  of  the  reactor 
core,  reactor  coolant  system,  and 
containment.  Although  reactor  core 
decay  heat  can  be  removed  for  a  limited 
time  by  systems  that  are  independent  of 
ac  power.  Class  IE  EDGs  have  been 
selected  by  most  licensees  as  the  long 
term  ac  power  &<.)urc.es  m  mos.!  plants  for 
meeting  the  requirements  of  the  Station 
Blackout  Rule,  10  CFR  50.63  Therefore, 
the  reliability  of  EDGs  is  a  major  factor 
in  assunng  acceptable  plant  safety 

The  Commission  has  detemmed  that 
a  rule  requiring  EDG  testing  and 
monilormg  is  necessary  ir.  light  of  the 
rehability  target  selected  by  the  licensee 
in  determimng  the  specified  station^ 
blackotit  duration  required  by  10  CFR 
50.63(a).  Licensees  were  required  to 
select  EDG  target  reliability  values  in 
determining  the  specified  station 
blackout  duration  required  by  the 
Station  Blackout  rule  (SBO;.  10  CFR 
50.631  a  1  However,  the  SBO  rule  did  not 
require  licensees  to  monitor  and 
maintain  these  reliability  values  As  a 
result,  the  Commission  has  determined 
that  new  requirements  are  needed  for 
appropriate  EDG  testing  and  monitoring 
against  EDG  performance  based  critena. 
The  Commission  believes  that  EDG 
monitonng  should  be  based  on  a  results- 
oriented  approach,  consistent  with  the 
apDroach  taken  in  the  maintenance  nile 
(.56  FR  31306;  July  10  1991).  This 
approach  would  consist  of  (1) 
establishment  of  EDG  target  reliability 
levels  that  would  comport  with  the 
reliability  levels  assumed  in  a  licensee  s 
copi.Tg  analysis  for  station  blackout.  (2) 
trigger  values  with  respect  to  EDG 
failures,  to  serve  two  purposes— to 
provide  a  warning  of  EDG  deg.-adation. 
and  to  provide  a  basis  for  taking 
regulatory  action  when  there  is 
reasonable  evidence  from  8ur\-eiilance 
testing  that  EDG  rehabiUty  degraded 
below  selected  target  levels,  and  (3)  a 
reporting  regime  for  EDG  failures 
co;is;stent  with  the  approach  descihed 
above 
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Monitoriog  of  EDG  Perfonnance 

The  monitoring  of  EDG  perfonnancp 
(1  ..e,  failure*  atwi  successes)  will  be 
baaed  primarily  on  surveillance  tests 
which  subject  the  diesels  ?o  "start"  and 
load-run"  cydes  as  discussed  in  the 
proposed  revision  of  Regulatory  Guide 
19  (Revision  3V  In  addition,  unplanned 
starts  and  load-mns  will  occur  during 
the  normal  operations  c>'cle  The 
combination  of  8Tir\eiliance  tests  and 
unplanned  EDG  start  and  load-run 
demands  will  provide  data  for  EDG 
monitoring  and  indicating?  degradation 
from  target  reliability  values  selected  for 
determining  the  specified  station 
blackout  duration.  The  overall  goal  is  to 
develop  a  method  that  maximizes  the 
probability  of  detecting  a  significant 
decrease  m  EDG  reliability  while 
minimiring  the  probability  of  indicating 
a  decrease  when  none  actually  occurred 
{3  false  alarm).  These  are  competing 
requirements. 

The  following  "double  tngser    values 
rtere  selected,  ae  a  basis  for  regulatory 
a.^.tion.  and  strike  a  balance  between 
these  competing  rcquiremeiils; 


Nuctear  ur*  aX3  target 

rehabMy 

Ocxibte  «ngger 
(faikret/demandsi 

Q8S 

5.'50  and  8'  1OO 

Da7«i 

4/50  and  S/100 

The  trigger  values  should  not  be 
viewed  as  a  statistical  estim.ate  of  target 
unit  EDG  reliability,  but  rather  as  a 
threshold  at  wiiich  there  is  reasonable 
e-.  idence  that  EDG  reliability  has 
degraded  tjelow  target  levels  These 
triggers  bt  ba?»ed  on  the  total  riumber  nf 
failures  and  demands  for  al!  of  the  EDGs 
at  a  nuclear  unit.  However,  the  response 
tirrc?  is  slow.  Assuming  monthly  testing 
pU;**  unplanned  dem.ands,  two  years 
could  pass  befoje  100  demands 
occurred 

In  order  to  monitor  EEK}  performance 
and  to  provde  a  warning  of  possible 
degradation,  a  3/20  trigger  would  also 
be  applied  to  the  performance  of  any 
individual  EDG  and  of  all  EDGs 
assigr.'Hl  to  a  nuclear  unit.  In  addition  a 
trigEjer  of  4  failures  in  the  last  2.S 
demands  on  any  individual  EIjC  ;s  a 
further  indication  of  possible 
degradation  for  an  EDG  and  of  the 
ineffectiveress  of  Hn\  corrective  action 
taken. 

In  summ.ary,  monitoring  of  EDG 
performance  for  reporting  to  the  NRC 
would  be  based  on  monitoring  failures 
and  successes  to  start  and  load-run,  and 
utilize  the  following  criteria 

(1)  If  there  are  3  failures  within  the 
last  20  demands  for  either  an  individual 
EDG  or  for  all  EDGs  assigned  to  a 


nuclear  unit  this  is  an  early  indicator  of 
possible  deterioration  of  ElXi  reliability 
The  licensee  sfaali  subrmt  a  wntien 
report  to  the  NRC  within  30  days  of 
reaching  this  failure  condition  which 
states  the  cau»e{s)  for  this  condition  an<i 
provides  the  nuclear  unit  s  FiX.  faiiurf 
history  within  the  last  100  demands 

(2)  If  there  are  4  failures  m  the  last  23 
demands  of  an  EDG,  this  is  a  further 
ir'.aicalwn  of  possible  detenoralion  of 
EDG  reliability  Following  ajrrective 
action,  this  EDG  should  be  subjected  to 
accelerated  testing  to  demonstrate 
effectiveness  of  maintenance  actions 
(i.e.,  7  consec;)!;ve  failure  fiee  tests). 
The  lic^n&it'  sh.JI  also  submit  a  written 
report  to  the  NRC  withm  30  days  of 
reaching  this  failure  condition  which 
states  the  cause(s)  for  this  condition, 
and  the  planned  correcUve  action  and 
p'xivides  the  failure  history  within'the 
List  100  demands  for  the  F.DC. 

(3)  Dotible  Trigger:  If  there  are  5 
fdilures  within  the  last  50  demands  and 
8  failures  within  the  Idst  TOO  demands 
(nuclear  unit  target  reliability  =  055).  or 
4  frniures  within  the  last  M  demands 
and  5  failures  wnthin  the  last  100 
demands  (nuclear  unit  target 
reliability  =0975),  then  this  is 
reasonable  evidence  that  EDG  reliability 
has  degraded  below  the  target  rehability 
level  selected  by  the  licensee  in 
determining  station  blackout  duration 
and  recoverj'  This  condition  constitutes 
non  compliance  with  §  50.63(a)  and 
regulatory  action  should  be  taken.  The 
actions  and  reporting  requirements  of 

§  50.83ta)(3)(i)(C)  should  be  carried  out. 

iK  single  EJ3G  failure  on  demand  due 
to  8  common  cause  problem,  while 
'eportaWe,  does  not  get  special 
treatm.ent  in  terms  of  its  contribution  to 
a  trigger  value.  However,  since  a 
Licensee  Events  Report  (IJ%R]  will  have 
been  genemted.  adequate  opportunity 
far  NRC  review  is  already  provided  for 
this  relatively  infrequent  ocmrrence 
outside  of  the  criteria  discussed  ab<ivp 

it  should  also  be  clearly  recogni7pd 
tfidt  use  of  the  trigger  values  discussed 
above  do  not  alone  give  sufficient 
as.surance  that  target  reliabilities  are 
bpi.ng  mayitained  Implicit  in  a 
performance  based  rule  such  as  this  i.s 
the  assumption  that  licensees  wili 
implement  EDG  maintenance  pn>grams 
that  correct  root  causes  of  failures.  Thus 
the  tngger  concept  should  not  !>€  viewed 
as  a  statistical  estimate  of  the  EDG 
rel:abilit\f,  but  rather  as  a  method  to 
identify  the  potential  degradation  nf 
reluibility 

In  light  of  this  discussion,  the 
Commission  solicits  views  on  the 
fsdiowing  questions: 

1.  U  there  a  better  way  to  identify 
KTKi  degradation  than  the  proposed 


trigger  »-aiues,  whuii  is  prm  liral  for  use 
by  licensees,  and  whicn  wti!  improve 
detection  of  n'halMlity  oegradation 
while  mimmizing  f<dsp  alarms? 

2  Is  there  a  me^hu  i  which  could 
:,';ti7i'  mdusiry  wuip  }JX,  performance 
»x.penence  lo  monitor  t-riXj  reliability, 
while  providing  ctdequate  reliability 
dir-gr« ii.it  (on  information  for  plrin' 
specific  use^  For  ♦-•xample.  The  H.i .  esian 
methcnt  the  lan.«'s  St<in  estimator,  the 
)ack.knife  and  the  Ixxjtstrap  are  all 
methods  which  might  improve  diesel 
reliabihty  assessment. 

3.  In  addition,  in  light  of  current 
industry  FIX",  pt'rfirrrr.fince,  other 
applicable  NRC  regulations  and  the 
future  reqrrirements  of  the  maintenance 
rule  (10  CFR  sn  6,^1  i*  »hi8  proposed  rule 
needed  t c  jT-ndt      v '.nued  confidence 
in  'he  n  i,:,ib-',fv  inf  F.IX'jS  and  in 
maintrtinirs  thp  undfcriylng  reliabihty 


basis  used  f? 


Station  Blackout  rule? 


4.  Indevefopi.rig  the  FDG  reliability 
levels  8e!ec'(-d  for  the  SBO  rule,  the 
unavailability  due  to  testing  and 
maintenance  was  assumed  to  contribute 
only  a  small  amount  [007]  to  overall 
unavailability.  In  turn,  this  proposed 
rule  does  not  include  a  specific  limit  on 
EDG  unavailability.  A  recent  evaluation 
(AEOD  Special  Study  Report  AEOD/ 
S91-01.  September  1991)  of  operational 
events  during  calendar  years  1985- 
1990 — involving  EDG  performance 
following  bus  undervoUage  conditions — 
however,  indicated  a  higher  than 
expected  EDG  unavailability  due  to 
maintenance  (Dve  of  128  EDG  start 
demands  occurred  while  the  EDG  was 
out  of  sorvice  for  maintenance).  The 
Commission  solicits  views  on  the  need 
for  this  rule  to  additionally  address 
unavailability. 

Enforcement  Cnnwierstions 

The  3  LaUures  in  the  last  20  demands 
A  aming  report  U  aubiect  to  NRC  review 
or  inspection  to  determine  underlying 
causes  and  corrective  actions  planned 
or  carried  out  Fjiforcement  action  will 
not  be  taken  soiely  &%  a  rf-s^'i  of  th.is 
warning  report  but  some  dr  tu  in 
(including  escalated  action)  may  result 
from  associated  staff  activities  should 
violation  of  other  requirements  such  as 
Criterion  XVI  of  appendix  B  of  10  CFR 
part  50  be  identified.  The  severity  level 
for  a  licensee  «  failuT  to  report  reaching 
the  3/20  warning  or  4  ;!5  EDO  conditioo 
will  be  evaluated  0.0  h  ciive  by-case 
basis. 

OcrurreiK:!'  of  the  dotiinr  'rggi-t  >s 
reasoaahle  evidence  that  the  nudear 
unit  EIX;  n.;habilit>'  level  has  depr-ded 
t>e!ow  the  reliability  targe!  »*•♦♦"<  ti  ;1  by 
the  license*'  in  determininji  th<  M"    ified 
station  biaukout  duration  requuto  i^y  10 
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CP'K  50.63(a)  and  therefore  regulatory 
action  should  be  taken.  The  actions  and 
reporting  requirements  of 
§  50.63(a)(3)(ii)(C)  should  be  carried  out. 

The  Commission  intends,  as  part  of 
the  final  rulemaking  in  this  matter,  to 
modify  the  NRC  enforcement  policy  in 
10  CTR  part  2.  appendix  C.  Specifically, 
the  Commission  would  modify 
Supplement  I  of  appendix  C  to  identify 
that  failure  to  report  occurrence  of 
"double  trigger"  conditions  as  required 
by  this  rulemaking  is  an  example  of  a 
Severity  Level  III. 

In  addition,  the  Commission  would 
modify  Supplement  I  to  provide  that 
failure  to  take  corrective  action  as 
required  by  Appendix  B  of  Part  50  so 
that  the  double  trigger  value  in  10  CFR 
50.63(a)(3)(ii)(C]  is  reached  would  be 
considered  an  example  of  a  Severity 
Level  III  violation.  Civil  penalties  are 
riorrrialiy  assessed  for  Severity  Level  III 
violations  absent  mitigating  conditions. 
It  is  normally  expected  that  the  double 
trigger  would  be  exceeded  after 
occurrence  of  the  3/20  warning  trigger  in 
§  50.63(a)(3)(ii)(A)  with  the  licensee  not 
taking  effective  corrective  action.  Thus, 
it  may  be  appropriate  in  assessing  a 
civil  penalty  to  escalate  the  penalty  for 
pnor  notice  and  not  to  mitigate  the 
penalty  for  prior  performance.  The 
licensee's  response  to  exceeding  the 
double  trigger  may  be  considered  in 
determining  if  daily  civil  penalties 
should  be  imposed  for  each  day  the 
facility  operated  while  exceeding  the 
double  trigger  level.  By  these 
enforcement  positions,  the  Commission 
will  be  emphasizing  the  importance  of 
having  reliable  diesel  generators.  This 
rule  does  not  prohibit  operation  of 
facility  with  diesels  having  less  than  the 
expected  reliability  provided  the  diesels 
are  operable  as  required  by  the  facility's 
technical  specifications  action 
statements.  However,  prior  to  making 
the  decision  to  operate  with  less  than 
the  expected  EDG  reliability  and  face 
daily  civil  penalties,  the  licensee  must 
make  the  required  operabiUty 
evaluation,  as  it  must  whenever  a  diesel 
fails,  and  follow  the  technical 
specifications  if  a  diesel  is  determined 
to  be  inoperable. 

Finding  of  No  Significant  Environmental 
Impact;  .Availability 

The  Cory.mission  has  determined 
under  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51,  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  therefore 
an  environmental  impact  statement  is 
not  required.  The  environmental 


assessment  and  finding  of  no  significant 
impact  are  available  for  inspection  and 
copying  for  a  fee  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW. 
(Lower  Level]  Washington,  DC  between 
the  hours  of  7:45  am  and  4:15  pm  on 
Federal  workdays.  Single  copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  are  available 
from  Mr.  Aleck  Serkiz,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  Telephone:  (301)  492-3942. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq).  this 
rule  has  been  submitted  to  the  Office  of 
Man^ement  and  Budget  for  review  and 
approval  of  the  paperwork 
requirements. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  492  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (MNBB-7714).  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs.  NEOB-3019  (3150- 
0011).  Office  of  Management  and 
Budget,  Washington.  DC  20503. 


Regulatory  Analysts 

The  Commission  did  not  prepare  a 
separate  regulatory  analysis  for  the 
proposed  rule,  because  the  existing 
regulatory  analysis  (NUREG-1109)  for 
the  Station  Blackout  rule  assumed,  and 
therefore  considered,  the  need  for 
licensees  to  monitor  their  emergency 
diesel  generators  against  criteria 
consistent  with  EDG  reliability  levels 
selected  for  determining  station 
blackout  coping  capability.  The 
proposed  rule  requires  licensees  to 
monitor  emergency  diesel  generators 
and  take  appropriate  action  if  there  is 
reasonable  evidence  that  their  reliability 
has  degraded  below  the  reliabiUty 
targets  established  by  the  licensees  in 
conformance  with  the  requirements  of 
§  50.63(a)(1)  of  the  Station  Blackout  rule. 
However,  as  the  backfit  analysis  for  the 
Station  Blackout  rule  makes  clear, 
monitoring  and  reliability-achievement 
requirements  were  presumed  to  be  part 


of  the  regulatory  scheme  for  the  Station 
Blackout  rule. 

The  resolution  of  USl  A-44    Station 
Blackout"  (see  53  FRN  23217-8)  included 
issuance  of  Regulatory  Guide  1.155, 

Station  Blackout"  which  described  a 
means  acceptable  to  the  staff  for 
meeting  the  requirements  of  10  CFR 
50.63,  Regulatory  Guide  1155  noted  that 
EDG  reliability  should  be  targeted  at 
0  95  for  Group  A,  B  and  C  plants,  and  at 
0.975  for  Group  D  plants  for  determining 
the  coping  duration  for  a  station 
blackout  and  further  noted  that  each 
plant  should  have  an  EDG  reliability 
program  containing  the  principal 
elements,  or  their  equivalent,  as  outlined 
in  Regulatory  Position  1.2.  The  rule 
further  noted  that  the  resolution  of 
Generic  Safety  Issue  B-56  (a  safety  issue 
related  to  USl  A-M)  would  provide 
specific  guidance  for  use  by  the  staff  or 
industry  to  review  the  adequacy  of  EDG 
reliability  programs  consistent  with  the 
resolution  of  USl  A-M. 

The  Commission  now  believes  that 
detailed  prescriptive  guidance  on  the 
content  of  emergency  diesel  generator 
reliability  monitoring  programs  is  not 
warranted.  Therefore  the  proposed  rule 
sets  forth  the  requirement  for 
surveillance  testing,  establishes  criteria 
for  determ.inmg  whether  reliability  may 
have  fallen  below  selected  target  values 
and  specifies  the  actions  to  be  taken. 
However,  since  the  requirements  in 
the  Station  Blackout  rule  and  its 
regulatory  analysis  indicated  that  such 
monitoring  of  EDG  would  be  performed, 
the  Commission  believes  that  a  new 
regulatory  analysis  for  the  proposed  rule 
which  explicitly  establishes  these 
actions  as  regulatory  requirements 
would  be  largely  duplicative. 

Moreover,  the  regulatory  analysis  for 
the  Station  Blackout  niie  indicated  that 
most  licensees  were  already  performing 
some  type  of  reliability  monitoring,  and 
that  only  10  licensees  would  be  required 
to  incur  additional  costs  for  upgrading 
their  diese!  generator  monitoring 
programs.  The  Commission  does  not 
believe  that  licensees  have  reduced  their 
monitoring  since  the  preparation  of  the 
regulatory  analysis  for  the  Station 
Blackout  rule  Therefore,  the 
Commission  concludes  that  the  cost 
estimates  for  this  proposed  rule,  are 
enveloped  by  the  regulatory  analysis  for 
the  Station  Blackout  rule. 

For  these  reasons,  a  new  regulatory 
analysis  for  this  proposed  rule  was  not 
prepared. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Certification  Act  of  1980,  5  ' 
U.S.C.  605(b),  the  Commission  certifies 
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that,  if  promulgated  this  rule  wili  not 
have  »  signJfkaiit  economic  impact  upon 
a  substantial  nmnber  of  small  entities 
The  proposed  rule  would  specifically 
affect  light-water-cooled  nuclear  power 
reactor  licensees.  These  hcensees  do  not 
fall  within  the  definition  of  small 
businesses  as  defined  in  section  3  of  the 
Small  Business  Act  (15  U.S.C.  632).  the 
Small  Business  Size  Standards  of  the 
Small  Business  Administration  (13  CVR 
part  121)  or  the  Commission's  Size 
Standards  (57  FR  56671;  Nov  6. 1991) 

Backfit  Analysis 

The  proposed  rule  establishes 
requirements  for  monitoring  emergency 
diesel  generators  and  requires  licensees 
to  take  appropriate  action  if  there  is 
reasonable  evidence  that  EDG  reliability 
has  fallen  below  the  reliability  targets 
established  by  the  licensees  in 
determining  the  specified  station 
blackout  duration  required  by 
§  50.63(aKl)  of  the  Station  Blackout  rule 
The  backfit  analysis  for  J  S0£3,  that 
was  published  in  the  Federal  Registar 
along  with  the  final  rule  (53  FR  232ia 
|une  21, 1988),  specifically  indicated  that 
licensees  would  be  required  to  maintain 
a  reliability  level  of  either  .95  or  .975, 
and  included  the  costs  for  development 
of  procedures  and  corrective  actions  if 
reasonable  evidence  indicated  that 
diesel  generator  reliability  had  fallen 
below  the  selected  reliability  levels.  See 
53  FR  at  23216,  23217.  Thus,  the  backfit 
analysis  for  the  Station  Blackout  rule 
essentially  enveloped  the  requirements 
of  this  proposed  rule.  Costs  associated 
with  this  rule  amendment  (including 
reporting  requirements  not  explicitly 
identified  in  the  SBO  regulatory 
analysis)  are  bounded  by  the  cost 
estimates  dealing  with  improvement  of 
EDG  reliability  and  requaiification  of 
EDGs  discussed  in  NlJREG-1109. 
Preparation  of  a  new  backfit  analysis 
for  this  proposed  rule  would  he 
duplicative  of  the  prior  backfit  analysis 
with  respect  to  monitonng  and  testing 
diesel  generators.  For  this  reason,  a  new 
backfit  analysis  for  the  proposed  rule 
was  not  prepared.  As  set  forth  in  the 
prior  backfit  analysis  for  the  Station 
Blackout  Rule,  the  Commission 
concludes  that  the  testing  and 
monitoring  requirements  in  this 
proposed  rule  will  provide  a  substantia! 
increase  in  the  overall  protection  of  the 
public  health  and  safety'  and  that  the 
costs  of  the  proposed  requirements  are 
justified  in  view  of  the  increased 
protection  to  the  pubiia 

Alternatively,  die  Commission 
believes  that  the  "compliance 
exception"  of  the  Backfit  Rule,  10  CFR 
50  109{a)(4Ki)  is  applicable  to  the 
proposed  rule.  As  discussed  above,  the 


testing  and  monitonng  requirements  of 
the  proposed  rule  are  consistent  with 
the  S  5a83(aKl)  hcensee-specified  diesei 
generator  reiiabibty  targets.  Under  the 
5  50.109(aK4)(i)  of  the  Backfit  Rule,  a 
backfit  analysis  need  not  be  prepared 
where  the  backfit  is  necessary  to  tiring  a 
licensee  into  comphance  with  the 
Commission's  requirements  In  the 
Commission's  view,  5  50.109(a)(4)!ii  is, 
applicable  to  this  proposed  rule  and 
precludes  the  need  to  prepare  a  new 
backfit  analysis  for  the  proposed  rule 
Comments  are  requested  from  the  public 
H8  to  the  applicability  of  (  50  109laM4)iil 

List  of  Subfects  in  10  CFR  Part  50 

A.ntitrust.  Classified  information 
Criminal  penalty.  Fire  protection. 
Incorporated  by  reference. 
Intergovernmental  relations,  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  cntena. 
Reporting  and  recordkeeping 
rpquirements 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authontv  of  the 
Atomic  Energy  Act  of  1954  as  Hmended, 
the  Energy  reorganization  Act  of  l»74, 
as  amended,  and  5  US C.  553  the  N'RC 
IS  proposing  to  adopt  the  following 
amendment  to  10  CFR  Part  50 

PART  50-OOMESTlC  UCENSIMG  OF 
PRODUCTION  AND  UTILIZATION 
FACIUTIES 

1  The  authority  citahon  for  part  50 
continues  to  read  as  follows: 

Autbonty-  Sec«.  102.  103,  104.  106.  Ibl    1  a. 
183.186,  189.  66  Stal.  83a  937,  938  »4ft  ».■>,» 
954.  955.  936,  as  amended  sec  234,  8j  Si.-i 
1244,  a.s  amended  (42  L'.S.C,  213^  Zlij  Z:ji 
2135,  2201.  2232.  2233,  2236,  2,239  228:].  sees. 
2m,  as  amended.  202.  206,  88  Stat  1242.  as 
rtmcndpd.  1244, 1246  (42  U.S.C.  5641.  5642. 
.5646) 

Section  50  7  also  issued  under  P-jb  L  95- 
601,  sec  10.  92  Stat,  2951  (42  V  S.C  5651! 
Section  50  10  also  iS8ij«l  under  secR  101   185, 
&8  Slat  936.  9SS  a«  ameoded  (42  US  C  2131 
2235);  see.  102.  Pub  L  91-190.  83  Slat  a*^')  (4,: 
U.S.C  4332)  Secuon*  50.13.  and  50  54(J.Ji, 
and  50  103  «l*o  issued  under  m>c,  lOH.  t>6  Stal, 
939,  as  amended  i42  U.SC  2136;  .S«-<,tji)a» 
50.23.  5«3  35,  5a55,  and  50.56  also  i.«suf-ri  ,inder 
sec  165,  68  Stal.  955  (42  U  S,C,  2235)  Secilons 
50,33a  50,5Sa  and  Appendix  Q  also  :ssu»»<i 
under  sec,  102.  Pub,  L.  91-190,  B3  Stat  B53  14*' 
US  C  4332).  Sectiont  50J4  and  50.54  also 
i»sued  under  sec  204  88  Stat.  1245  (42  U.S.C 
,5644).  Section*  50.58,  50.91   and  50.H2  also 
issued  under  Pub.  L  97.^15  9(>  Stiit  2(r:.i  (42 
U.S.C.  2239i  SecUon  5078  al»o  is.sued  under 
sec,  122.  66  Slat,  938  (42  US.C,  ;i5:i  S.H:iion8 
,50  8(>-,5C  81  also  issued  -onder  sec  164  68  Slat, 
954  as  amended  (42  USC  22341  Appendix  F 
also  issued  under  sec  187  68  Slat  9-55(42 
use  2237V 

For  the  purpoi»e«  of  »ec  223,  68  Stal  956  us 
amended  (42  USC  2273):  {8  50.5.  50  4«lal 


"Od  |1)|.  «nd  .50  5411. 1  are  ihsutni  under  sec 
It'-.li.  66  Slut,  tH6.  Mi  an.erKleO  ,42  U.S.C. 
22011  b)).  is  5"  :■  Mi  ~:ni  XI  10(aHc).  50J4(a) 
and  (e).  50  44.^^   ,  '«)  4**n)  and  (b),  5a47(bl. 
50.48(a).  (cj.  (d),  and  (el.  S049(a).  50  54(a>.  (i). 
(i)(i).  HHn),  (pV  (pi.  rtl  (vt  and  fvl  ,sn  ssff). 
',i!'.Sh>)   (rH«M   Ib'i   Had  i hi   v,',n 
50.60(a|.  50-62;l)l  .50  6*1  h,*,  sn  a',  «rKi  ^.aO(«) 
and  (b)  are  issued  unflir  w-    iti]  i.  68  Stal 
949.  as  aroeooeti  (42  (   .S  (    .\3»:u));and 
SS  50.49(d).  (hi.  ano  u(  W  ->  ». ,.  (z).  (bb). 
(cc).  and  (dd).  50.56(cJ.  itl.58(bj.  SO^lfb), 
50A2[b).  5a70(«).  SanjaHc)  and  (e).  5a72(aJ. 
50.73(al  and  fiO  ,50  "4.  5(>  ~8,  and  5090  are 
issued  under  wc  Kilt.  W  Stat.  950,  ai 
amended  (42  U.S.C  J2Cnto)). 

2.  Section  .5<i  W  i»  jin.  nocd  by  adding 
paragraphs  l«j(Ji  and  ta;  !>_  read  as 
follows: 

§  50  63     Loss  of  aH  stte*-nating  c-a''^f"~\ 
power 

ia| 

(3)  The  reliability  of  every  emergency 
diesel  generator  must  \>e  monitor  by 
testing  at  least  monihiy  All  data  from 
planned  and  ur.pianneHi  demands  must 
be  used  m  monitonng  the  emefgen'^y 
diesel  generator  reliability.  The  stn-\:is 
baseline  nucieur  uml  failure  history  will 
be  based  on  aii  emerxency  diesei 
failures  thnt  hdv.'  <>  .  u^lhI  in  the  last 
lOOdemanos    f  ,i.\  'ru-  '  tip rgency  diesel 
generators  for  th«:  nu.  it  nr  unit 
immediately  prio.'  '■   t.h*  »  M— live  rule 
date.  The  following  s ;  w  ->i  wiU  be  used 
for  reporting  EDi .  ^m  rii'  :\rtnGe  and 
corrective  action  lu  ine  Wa. 

(i)  If  there  are  3  failun-s  out  of  the  Last 
20  demands  for  either  an  individual 
emergency  diesel  generator  or  at  any 
nuclear  unit  (i.e.  combining  the 
performance  data  for  all  emergency 
diesel  generators  assigned  to  a  given 
nuclear  unit  r«i.hi  r  Cian  based  on  each 
individuui  emergency  diesel  generator), 
the  licensee  shall  submit  a  written 
report  to  the  NRC  within  30  days  of 
reaching  the  failure  condition  of  this 
paragraph  stating  the  cause(8)  for  this 
condition  and  the  nuclear  unit's  EDG 
failure  history  for  the  last  100  demands. 

(ii)  If  there  are  4  failures  out  of  the  last 
25  demands  of  an  emergency  diesel 
generator,  the  licensee  shall  test  that 
emergency  diesel  generator  at  a  period 
between  tests  of  no  less  than  24  hours 
and  no  more  than  7  days,  until  7 
consecutive  failure  free  tests  are 
achieved,  or  the  emergency  diesel 
generator  passes  alternative  tests  that 
have  been  approved  by  the  NRC.  The 
liceiuee  shall  submit  a  written  report  to 
the  NRC  within  30  days  of  reaching  the 
failure  condition  of  this  paragraph 
stating  the  cause(s)  for  this  condition, 
the  nuclear  unit's  EDG  failure  history 
Aihin  the  last  100  demands,  and 
i  .inn.  d  corrective  action. 
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(iii]  If,  for  a  selected  reliability  target 
of  0.95.  there  are  5  failures  within  the 
last  50  demands  and  8  failures  within 
the  last  100  demands,  or  for  a  selected 
reliability  target  of  0.975.  there  are  4 
failures  within  the  last  50  demands  and 
5  failures  within  the  last  100  demands  at 
any  nuclear  unit  (i.e..  combining  the 
performance  data  for  all  emergency 
diesel  generators  assigned  to  a  given 
nuclear  unit  rather  than  to  each 
individual  emergency  diesel  generator), 
reaching  the  applicable  failure  condition 
set  forth  in  this  paragraph  will  also  be 
deemed  to  be  noncompliance  with  the 
requirements  of  paragraph  {a)(2)  of  this 
section.  If  the  above  failure  criteria 
occur,  the  licensee  shall: 

(A)  Implement  appropriate  corrective 
action; 

(B)  Notify  the  NKC  Operations  Center 
within  four  hours;  and 

(C)  If  the  EDG  failures  have  not  been 
reduced  to  less  than  those  noted  above 
within  thirty  days  of  the  occurrence  of 
the  above  failure  criteria,  send  a  written 
report  to  the  Director,  Nuclear  Reactor 
Regulation  stating  the  cause(s)  for  this 
condition,  the  basis  on  which  the  EDGs 
are  considered  operable,  and  a 
description  and  schedule  for  corrective 
action. 

(iv)  Licensees  shall  retain  in  an 
auditable  and  retrievable  form  all 
information  and  documentation  required 
by,  or  otherwise  necessary  to  document 
compliance  with  the  provisions  of 
paragraph  (a)(3)  of  this  section. 
*        *        •        •        * 

(d)  Each  light-water-cooled  nuclear 
power  plant  licensed  to  operate  on 
[Insert  date  of  publication  of  the  final 
rule  in  the  Federal  Register],  must 
comply  with  10  CFR  50.63(a)(3)  six 
months  after  the  rule  becomes  effective. 

'  Dated  at  Rockville,  Maryland,  this  15  day 
of  April,  1992. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  ].  Chilk. 
Secretary  of  the  Commission. 
[FR  Doc.  92-6215  Filed  4-20-92;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards:  Waiver 
of  the  Nonmanufacturer  Rule 

agency:  Small  Business  Administration. 
action:  Notice  of  intent  to  waive  the 
nonmanufacturer  rule  for  automated 
plasma  spray  systems  and  computer 
tomography  systems  with  digital 
radiography. 


summary:  The  Small  Business 
A j:;..:..- '.ration  (SBA)  is  considering 
waivers  of  the  Nonmanufacturer  Rule 
for  automated  plasma  spray  systems 
and  computer  tomography  systems  with 
digital  radiography.  An  initial  SBA 
survey  could  not  identify  any  small 
business  manufacturers  or  processors 
for  these  classes  of  products  available 
to  participate  in  the  Federal 
procurement  market.  The  effect  of  the 
waivers  would  be  to  allow  otherwise 
qualified  regular  dealers  to  supply  the 
products  of  any  domestic  manufacturer 
on  a  Federal  contract  set  aside  for  small 
businesses  or  awarded  through  the  SBA 
8(a)  Program.  The  purpose  of  this  notice 
is  to  solicit  comments  and  possible 
source  information  from  interested 
parties. 

dates:  Comments  and  sources  must  be 
submitted  on  or  before  May  6. 1992.  If 
granted,  the  waivers  will  become 
effective  immediately  upon  publication 
nf  thp  final  waiver. 
A  D  c  R  I.  s  s  E  s  Comments  should  be 
addressed  to:  Robert  J.  Moffitt. 
Chariman.  Size  Policy  .Board.  U.S.  Small 
Business  Administration.  409  Third 

C{j.pp»    C\A,'     WacViingtnn    V)C.    20416. 

FOB  FUflTHEP  ;nFORM#/"ON  CONTACT: 

James  Parker,  Procurement  Analyst. 

SJP5>1.EMe^^ '  AP  '  Hf  r  rmation:  Public 
Law  100-656.  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  SBA  8(a)  Program  procurement  must 
provide  the  product  of  a  small  business 
manufactiirer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  "Nonmanufacturer  Rule."  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.906(b)  and 
121.1106(b).  The  law  also  provided  for  a 
waiver  of  this  requirement  by  SBA  for 
any  "class  of  products"  for  which  there 
are  no  small  business  manufacturers  or 
processors  "in  the  Federal  market." 
-    Section  210  of  Public  Law  101-574 
further  amended  the  Small  Business  act 
to  allow  that  SBA  may  waive  the  rule  if 
there  are  not  small  businesses 
"available  to  participate  in  the  Federal 
procurement  market."  To  be  considered 
available  to  participate  in  the  Federal 
market  on  these  classes  of  products,  a 
smalll  business  manufacturer  or 
processor  must  have  submitted  a 
proposal  for  a  contract  solicitation, 
provided  the  product  to  the  Federal 
government  through  a  dealer  or  received 
a  contract  from  the  Federal  government 
within  twenty  four  months  from  the  date 


of  the  request  for  a  waiver.  The  SBA  has 
been  asked  to  issue  a  waiver  for  the  two 
classes  of  products  identified  above 
because  of  an  apparent  lack  of  available 
small  business  manufacturers  or 
processors  within  the  Federal 
procurement  market.  SBA  searched  its 
Procurement  Automated  Source  System 
(PASS)  for  potential  sources  of  these 
classes  of  products.  Because  no  small 
business  manufacturers  or  processors 
were  identified,  we  state  by  this  notice 
to  the  public  our  intention  to  grant 
waivers  for  these  products  unless  small 
business  manufacturers  are  identified. 


SIC*      PSC" 


3541 
3844 


Class  o<  product 


6515  I  Automated  plasma  spray  systems 
6525     Comoutef      tcmogfapfiy      systems 
j      wttr.  digrtai  radiogfapHy. 


■  Siandard  Industnal  aassitcatxjn 

■  •  P'^Kluc'  and  Serves  Cone 

The  public  is  invited  to  comment  or 
provide  source  information  to  SB.A  on 
the  proposed  waiver  of  the 
nonmanufacturer  rule  for  these  two 
classes  of  products. 

Dated:  April  15, 1992. 
Robert ).  Mofrm. 
Chairman,  Size  Policy  Board. 
[FR  Doc.  92-9160  Filed  4-20-92;  8:45  am) 

BILLING  C00€  SM5-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  91-CE-77-AD1 

Airworthiness  Directives:  Cessna  401, 
402.  404.  F406,  421,  and  441  Series 
Airplanes 

AGENCY:  Federal  .Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPR.Mj. 


summary:  This  notice  proposes  to 
supersede  Airworthiness  Directive  (AD) 

78_0(>_03.  which  is  applicable  to  certain 
Cessna  401  and  421  series  airplanes,  and 
AD  88-19-02,  which  is  applicable  to 
certain  Cessna  402,  404.  F406.  421,  and 
441  series  airplanes.  Both  of  these  .ADs 
currently  require  the  installation  of  a 
structural  reinforcement  on  Enviroform 
type  commuter-style  passenger  seats. 
Sen-'ice  information  shows  that  certain 
airplanes  manufactured  without  these 
reinforced  seats  could  be  later  modified 
by  the  installation  of  seats  that  have  not 
been  reinforced,  and  the  Federal 
Aviation  .Administration  [FAA)  has 
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determined  that  Cessna  401,  402,  404. 
F406.  421.  and  441  serie*  airplanes 
should  require  the  installation  of  a 
structural  reinforcement  on  any 
Enviroform  seat  whether  installed  at  the 
time  of  the  airplane's  manufacture  or  in 
the  field.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  Enviroform  type  rorr.muter- 
style  passenger  seats. 

DATES:  Comments  must  be  received  or; 
or  before  June  22.  1992. 

ADDRESSES:  Submit  comments  on  the 
proposal  in  triplicate  to  the  FAA, 
Central  Region,  Office  of  the  Assistant 
Chief  Counsel.  Attention.  Rules  Docket 
No.  91-CE-77-AD,  room  1558,  F)1  E. 
12th  Street,  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m.. 
Monday  throujjh  Friday,  holidays 
excepted. 

Service  information  that  is  applicable 
to  this  AD  may  be  obtained  from  the 
Cessna  Aircraft  Company,  P.O  Box 
7~40.  Wichita.  Kansas  6'277,  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  I^rry  Abbott,  Aen:.ispace  Engineer, 
¥.\A.  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas: 
Telephone  (316)  946-4120;  Facsimile 
(316;  946-440". 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 

participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above  .Ml 
communications  received  on  or  before 
the  closing  data  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  Ail  comments 
submitted  will  be  available,  both  before 
and  af'er  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarized  each  F.A.'\-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  w:shing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 


mast  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made,  "Comments  to 
Docket  No  91-CE-77-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  N  PR  Ms 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Centra!  Region,  Office  of  the 
Assistant  ChipfCour.se!.  Attention: 
Rules  Docket  No,  91-CE-77-AD.  room 
1558,  601  E  12th  Street  Kansas  City, 
Niissouri  64106. 

Discussion 

Airworthiness  Directive  (AD)  78-06- 
03  .Amendment  39-6162  (43  FR  11969, 
March  23,  1978),  which  is  applicable  to 
certain  Cessna  402  and  421  series 
airplanes,  and  AD  88-19-02, 
Amendment  39-6004  (53  FR  32031, 
.■\ugust  23, 1988),  which  is  applicable  to 
certain  Cessna  402,  404,  F406,  421,  and 
441  series  airplanes,  currently  require 
the  installation  of  a  structural 
reinforcement  on  Enviroform  type 
com.muter-style  passenger  seats  that 
were  installed  at  the  time  of  the 
airplane's  manufacture.  The  structural 
reinforcement  is  installed  in  accordance 
with  the  instructions  in  neither  Cessna 
Service  Kit  SK421-135A,  revised  August 
5, 1988,  or  Cessna  Service  Kit  SK421- 
78A,  dated  October  11. 1977. 

AD  78-06-03  and  AD  88-19-02  were 
issued  based  on  reports  of  Elnviroform 
seat  failures  where  the  seat  tops 
separated  from  the  seat  base,  which 
could  result  in  passenger  injury.  The 
FAA  determined  that  the  structural 
reinforcement  included  with  either 
Cessna  Service  Kit  SK421-135A.  revised 
August  5, 1988,  or  Cessna  Service  Kit 
SK421-78A.  dated  October  11, 1977. 
should  be  incorporated  on  Cessna 
Model  airplanes  equipped  with  these 
Enviroform  type  passenger  seats  at 
manufacture. 

Since  issuance  of  those  ADs,  the  FAA 
has  received  reports  from  the  field  and 
the  manufacturer  that  reveal  that  these 
tlnviroform  type  commuter-style 
passenger  seats  have  been  installed  on 
certain  Cessna  airplanes  that  were  not 
equipped  with  them  at  manufacture. 
These  reports  indicate  that  these  seats 
installed  through  field  modification  do 
not  have  the  structural  reinforcement 
incorporated  as  is  required  on  airplanes 
with  these  seats  installed  at 
manufacture  in  accordance  with  AD  88- 
06-03  or  AD  88-19-02. 

Based  on  its  evaluation  of  the 
incidents  described  above  and  all 
available  information,  the  FAA  has 
determined  that  additional  AD  action 
should  be  taken  to  include  a  structural 


reinforcement  for  all  Enviroform  type 
commuter-style  passenger  seats  whether 
installed  at  time  of  manufacture  or  after 
time-in-service.  Since  the  condition 
described  is  likely  to  exist  or  develop  in 
other  Cessna  401,  402,  404,  F406,  421.  and 
441  series  airplanes  of  the  same  type 
design  that  are  equipped  with 
Enviroform  type  commuter-style 
passenger  seats,  the  proposed  AD  would 
require  the  installation  of  a  structural 
reinforcement  on  each  Enviroform  type 
commuter-style  passenger  seat  installed 
either  at  the  time  of  the  airplane's 
manufacture  or  by  field  modification. 
The  actions  are  to  be  accomplished  in     '' 
accordance  with  the  MODIFICATION 
INSTRUCTIONS  section  of  either 
Cessna  Service  Kit  SK421-135A,  revised 
August  5, 1988,  or  Cessna  Service  Kit 
SK421-78A.  dated  October  11, 1977.  AD 
78-06-03.  Amendment  39-316Z  and  AD 
88-19-02.  Amendment  39-6004,  would  be 
superseded  by  the  proposed  AD  action. 

It  is  known  that  4,989  of  the  affected 
model  airplanes  have  been 
manufactured.  AD  88-19-02  required 
modification  on  2.456  of  the  affected 
airplanes  and  AD  78-06-03  required  the 
same  action  on  89  of  the  these  airplanes. 
The  proposed  AD  could  affect  up  to 
2,444  airplanes  (4.989  minus  2.456  minus 
89).  Because  the  FAA  does  not  have  any 
readily  available  records  of  how  many 
Enviroform  commuter  seats  have  been 
installed  during  field  modification,  the 
following  cost  analysis  presumes  that  all 
2,444  airplanes  have  unmodified 
Enviroform  commuter  seats  installed. 
The  FAA  anticipates  that  a  much 
smaller  number  of  airplanes  have  the 
seats  installed. 

Accordingly,  the  FAA  estimates  that 
2,444  airplanes  in  the  U.S.  registry  could 
have  Enviroform  commuter  seats 
installed,  that  it  would  take 
approximately  9  hours  per  airplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $519  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,478,216. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effect? 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
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n;!e  ■  undei  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedure?  ,44 
FR  11034.  February  28, 1979):  and  (3)  if 
prorr.ulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  cntena  of  tne  Regulatory 
Fiexibiii^y  Act  A  copy  of  the  draft 
regulatory  evolution  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket  A  cnpy  of  it  may  be  obtained  by 
contacting  'he  Rules  Docket  at  the 
loca'ion  provided  under  the  caption 
"AD0RE8SCS" 

List  of  Subjects  U3  14  CFR  Pari  39 
Ajr  transportation.  Aircraft.  Aviation 

=  afe'y,  Safe*y 

The  I»ro posed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority  49  U.S.C.  1354(a),  1421  and  1423; 
49L'SC  loeia'  and  14  CFR  11.89. 

§39.13    [AmefKSed] 

2.  Section  39.13  is  amended  by 
removng  AD  ~EmT»>-03,  Amendment  39- 
3162  143  re  11*9,  March  23, 1978),  and 
.AD  88-19-02.  Amendment  39-6004  (53 
FR  32031,  August  23, 1988),  and  adding 
•ne  following  new  AD: 

Cessna:  Docket  No.  91-CE-77-AD. 

Supersedes  AD  78-06-03,  Amendment 
39-3162;  and  AD  88-19-02.  Amendment 
39-6004.  Applicability:  Models  401,  402, 
4.  :.A  402B.  402C,  404,  F406.  421.  421A, 
421B.  42lC  and  441  airplanes  (all  serial 
numbers),  certificated  in  any  category, 
that: 
1.  Have  Enviroforni  type  commuter-style 
passenger  seats  installed  at  either 
manufacture  or  by  field  modification;  and 

2  Have  not  installed  a  structural 
reinforcement  in  accordance  with  the 
instructions  in  either  Cessna  Service  Kit 
SK421-135A.  revised  August  5, 198a  or 
Cessna  Service  Kit  SK421-78A.  dated 
October  11. 1977,  whichever  is  applicable. 

Note  1:  Enviroform  seats  are  molded 
fiberglass/Kevlar  seats  instead  of  the  usual 
padded  passenger  seats.  The  seat  cushion  is 
held  in  place  with  velcro  strips  and  may  be 
removed  to  check  for  the  installation  of  the 
reinforcement  kit.  The  attach  bolts  and 
doubler  for  the  reinforcement  kit  are 
prominently  visible  with  the  cushion 
removed. 

Note  2:  None  of  the  Mode!  401  airplanes 
were  equipped  with  Enviroform  type 
commuter-style  passenger  seats  at 
manufacture,  but  could  have  had  them 


installed  at  some  point  in  service. 
Compbance:  Upon  the  installation  of  any 
Enviroform  commuter  scat  or  within  the  next 
100  hours  time-in-ecrvice  after  the  effective 
date  of  this  AD,  whichever  occura  later, 
unless  already  accomplished. 

Note  3:  The  requiremenU  of  this  AD  may 
have  already  been  accomplished  in 
accordance  with  AD  78-06-03,  Amendment 
39-3162,  or  AD  8&-19-02,  Amendment  39- 
6004,  which  are  both  superseded  by  this  AD. 

To  prevent  passenger  injury  caused  by 
commuter  seat  failure,  accomplish  the 
following. 

(a)  Remove,  modify,  and  reinstall  the 
Environform  type  commuter-style  passenger 
seat  in  accordance  with  the  appHcable 
service  information  as  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  below: 

(1)  In  accordance  with  section  A.  of  the 
Modification  Instructions  in  Cessna  Service 
Kit  SK421-135A.  revised  August  5. 1988.  for 
the  following  model  and  serial  numbered 
airplanes: 


obtained  from  the  Wichita  Aircraft 
Certification  Office 

(el  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Cessna  Aircraft 
Company  PO  Box  7704.  Wichita.  Kansas 
6''27''  or  may  examine  this  document  at  the 
FAA,  Central  Region.  Office  of  the  Assistant 
Chief  Counsel,  room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri  64106. 

(f]  This  amendment  supersedes  AD  78-06- 
03.  Amendment  39-6162.  and  AD  8J^19~0:. 
Amendment  .19-6004 

Issued  ;n  Kansas  Ci'y  Missouri,  on  April 
14.  1992 

Richard  F  Yotter. 

Acting  Manager.  Smell  Airplane  Directorate. 
Aircraft  Certification  Senice. 
[FR  Doc.  92-9171  Filed  4-20-92;  8:45  am] 
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4026  and 
402C. 

404 

421C 

F406- 

441  ..„ 


Serial  Nos. 


402B1047  mroogh  402C1020. 

404-001  mrough  404-0859. 
421C0055  througtl  421  CI  807. 
F40&-0001  through  F406-0021. 
441-0001  through  441-0362. 


(2)  In  accordance  with  the  Modification 
Instructions  in  Cessna  Service  Kit  SK421- 
78A,  dated  October  11. 1977,  for  the  following 
model  and  serial  numbered  airplanes: 


Modets 

SenalNos. 

401  and 

402. 
40  2A 

401/402-0001       through      401/402- 

0322 
402A0001  througtl  402A0132. 

402B 

421 .._ 

421A   

402B0001  through  402B1046. 
421-001  through  421-0200. 
421A0OO1  through  421 A01 58. 

421B 

42180001  through  421B0943. 

42 1C   

421C0001  through  421C0054. 

(b)  For  Models  404.  F406,  and  441. 
accomplish  the  seat  tracking  modification  in 
accordance  with  section  B.  of  the 
Modification  Instructions  in  Cessna  Service 
Kit  SK421-135A.  revised  August  5, 1988. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  /Vircraft 
Certification  Office,  1801  Airport  Road,  room 
100.  Mid-Continent  Airport,  Wichita,  Kansas 
67209.  The  request  should  b>e  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Wichita  Aircraft 
Certification  Office. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 


14  CFR  Part  71 

[Airspace  Docket  No.  M-ANM-6i 

Proposed  Establishment  of  Transition 
Area;  Enterprise,  Montana 

agency:  Federal  Aviation 

Administration  (FAA).  DOT 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  700-foGt  and  1200-foot 
transition  areas  at  Enterprise,  Montana. 
to  provide  controlled  airspace  for 
aircraft  executing  a  new  instrument 
approach  procedure  to  the  Valley 
County  Enterprise.  Montana  Airport. 
The  intent  of  this  proposal  is  to 
accurately  define  controlled  airspace  for 
pilot  reference.  The  airspace  would  be 
depicted  on  aeronautical  charts. 
DATES:  Comments  must  be  received  on 
or  before  June  4. 1992. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch.  ANM-530. 
Federal  Aviation  Administration, 
Docket  No.  92-ANM-«,  1601  Lind 
Avenue  SW,,  Renton,  Washington 
98055-4056,  Telephone:  (206)  227-2537, 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above- 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley.  ANM-5,'?:',  Federal  Aviation 
Administration,  Docket  No,  92-ANM-6. 
1601  Linde  Avenue  SW.,  Renton, 
Washington  98055-4056.  Telephone: 
(206)  227-2537 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
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by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supportmg  the  views  and  suggestions 
prpsented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  seif-addressed, 
stamped  postcard  on  which  the 
follcv.mg  statement  is  made; 
"Comments  to  Airspace  Docket  No.  92- 
ANM-«."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
i.T  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Admimstration,  System 
Management  Branch,  ANM-530, 1901 
Lmd  Avenue  SW.,  Renton.  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NTRM's  should  also  request  a  copy  of 
Advisorj'  Circular  No,  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  con.sidenng  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
psrt  71]  to  establish  700-foot  and  12t)0- 
foot  transition  areas  at  Enterprise, 
Montana  to  provide  controlled  airspace 
for  aircraft  executing  a  new  instrument 
approach  procedure  to  Valley  County 
Enterprise  Airport.  Montana.  The 
proposal  would  establish  the  Valley 
County  Enterprise  Transition  Areas 
adjacent  to  the  Glasgow,  Montana, 
Transition  Area.  The  proposed  700-foot 
transition  area  would  be  defined  by  a 


12-mile  radius  around  the  Valley  County 
Enterprise  Airport,  excluding  the 
Glasgow  700-foot  Transition  Area  Tlie 
proposed  1200-foot  transition  area 
would  be  adiacenf  to,  and  west  of.  the 
Glasgow  1200-foot  transition  area.  This 
action  would  accurately  define 
controlled  airspace  for  pilot  reference. 
The  airspace  would  be  depicted  on 
aeronautical  charts.  The  airspace 
designation  for  the  new  transition  area 
proposed  in  this  document  would,  if  this 
regulation  is  promulgated,  published  in 
§  71.181  of  Handbook  7400.7,  effective 
November  1.  1991.  which  is  incorporated 
by  reference  in  14  CFR  "1,1 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It. 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  in  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  |44  P'R  no;>4, 
February  26,  1979);  and  (3j  does  not 
warrant  preparation  of  a  regulatory- 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulator}'  Hexibility  Art 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas, 
Incorporated  by  reference. 

The  Proposed  Amendement 

in  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  ~1  as 

follows 


PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CF}^ 
part  71  continues  to  read  as  follows 

.\uthonty:  49  U,S,C,  App.  1348(a).  1354(a). 
1510;  0,E,  KWM.  24  FR  9565,  3  CYV..  1959-1963 
Comp..  P  389  49  U,S,C.  l(36J,g)  14  CYV.  11  69 

§711     (Amended) 

2  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7, 
Compilation  of  Regulation,  published 
Apr;]  30,  1991.  and  effective  Novemer  1, 
1991  IS  amended  as  follows: 

Section  71.161     Transition  Areas 


Enlprpn.se.  Montana  [.Se\*j 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  12  miie  radius 


of  Valley  County  Enterprise  Airport  (laL 
48-2516-N.  long  106-31  3fl"W)  excluding  thai 
area  designated  as  the  Glasgow.  Montana, 
700-foot  transition  area;  that  airspace 
extending  upward  from  1200  feet  above  the 
surface  bounded  on  the  south  by  the  north 
edge  of  V430  and  on  the  east  by  the  west 
edge  of  the  Glasgow.  Montana.  1200-foot 
transition  area,  starting  at  lat.  48*23  SO'N. 
long  107*37  50'W  to  lat.  4«*32'30'N,  long. 
107*07'00'W  to  lat.  48*2020*N.  long. 
107*0700'W.  thence  to  point  of  beginning. 
•         •         «         •         . 

Issued  in  Seattle,  Washington,  on  April  2. 
1992 

Temple  H.  Johnson.  Jr., 

Manager.  Air  Traffic  Division. 

[FR  Doc  92-9059  Filed  4-20-92;  8:45  am] 

HLLMQ  COOC  MIO-IS-M 


14  CFR  Part  ■:-• 


(Air»p»ce  Docket  He,   v,    AGL-4J 

Proposed  Establishment  c'  >ansit»c>n 
Area,  Gwlnner,  North  Da»«ota 

agency:  Federal  Aviation 
.•Administration  (FAA),  DOT. 

AcnoM:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  the  Gwlnner,  North  Dakota 
transition  area  to  accommodate  a  new 
Nondirectional  Radio  Beacon  (NDB) 
runway  34  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Gwinner- 
Roger  Melroe  Field.  The  intended  effect 
of  this  action  is  to  ensure  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 

DATES:  Comments  must  be  received  on 

•  '  -  fnre  Junes.  1992. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel.  AGL-7,  Attn: 
Rules  Docket  No.  92-AGLr^.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division.  System 
Management  Branch.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois. 

rOB  FURTHER  INFORMATION  CONTACT: 

iJ'>.  t.<..'-^y  \'x''^i,ry  ,'\,:  ; -.,■■:.  iJivision. 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
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East  Devon  Avenue,  Des  Plaines.  Ilimois 
60018,  telephone  '3i:i  694-756^. 
SUPPLEMENTARY  IMFO«MAT)OH: 

Commenta  Invited 

Interested  parties  are  invited  to 
participate  m  this  proposed  rulemaking 
by  submitting  such  wr,;ten  data,  views, 
or  arguments  as  they  may  desre. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  sugiS'^stions 
presented  are  particujarly  heiphl  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
•"Comments  to  Airspace  Docket  No.  92- 
AGL-4".  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  the  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket.  FAA.  Great  Lakes  Region, 
Office  of  the  Assistant  Chief  Counsel. 
2300  East  Devon  Avenue.  Des  Plaines, 
Illinois  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 

docket. 

Availability  of  NTRMS 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
.Aviation  Administration,  Office  of 
P'jblic  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220.  800  Independence 
Avenue.  SW..  Washington.  DC  20591.  or 
by  calling  (202)  287-3485. 
Commxinications  must  identify  the 
notice  number  of  this  NTR.\4.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  WRMs  should  also 
request  a  copy  of  .Advisory  Circular  No. 
11-2A,  which  describes  the  appUcation 
procedure. 

The  Proposal  ' 

The  FAA  is  considering  an 
amendment  to  §  71  181  of  part  71  of  the 

Federal  .Aviation  Regulations  (14  CFR 
par^  '11  to  establish  a  transition  area  at 


Gwinner,  North  Dakota  to  accommodate 
a  new  NDB  runway  34  Standard 
Instrument  Approach  Procedure  (SlAP) 
to  Gwinner  Roaer  Meiroe  Field  The 
SLAP  is  predicated  on  a  non-federal 
NDB  located  on  the  airport.  This  action 
would  lower  the  base  of  controlled 
airspace  from  1.200  to  200  feet  above  the 
surface  in  the  vicinity  of  Gwmner-Roger 
Meiroe  Field.  If  approved,  the  operating 
status  of  the  airport  would  change  from 
VFR  only  to  include  IFR  operations 
concurrent  with  the  SIAP  publication. 
The  development  of  the  procedure 
requires  that  the  FAA  alter  the 
designated  airspace  to  ensure  that  the 
procedure  would  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procedure  may 
be  estabhshed  below  the  floor  of  the 
70G-foot  controlled  airspace. 

Aeronautical  maps  and  charts  would 
reflect  the  defined  area  which  would 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable 
visual  flight  rule  requirements. 

The  airspace  designation  for  the 
transition  area  proposed  in  this 
document  would  be  published  in 
Handbook  7400.7.  effective  November  1, 
1991.  which  is  incorporated  by  reference 
in  14  CFR  71.1. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedure  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  the  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  transition  areas, 
Incorporation  by  reference. 

The  Proposed  .Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED) 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


Authority:  4fl  U.S.C  app.  1348(a),  13M(«). 
1510-,  E.O.  106M.  24  FR  9565.  3  CFR.  1959-1963 
Comp..  P.  389;  49  U.S.C  106(g):  14  CFR  11.69. 

§71.1    [Ain«nd«dl 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7, 
Compilation  of  Regulations,  published 
April  30. 1991.  and  effective  November 
1,  1991,  is  amended  as  follows: 

Section  71 181  Transition  areas 


Gwinner,  ND  (New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Gwinner  Roger-Melroe  Field  Airport 
(latitude  46°1307"  N,  longitude  97°  38  38' '  W.) 
and  within  3  miles  each  side  of  the  168 
bearing  of  the  Gwinner  NDB  (latitude 
46'13'24"  N..  longitude  97'38  35    W  ) 
extending  from  the  5-mile  radius  to  8.5  miles 
south  of  the  airport. 
.  •  •  «  • 

Issued  n  Des  Plaines.  Illinois  on  April  13. 
19H2. 
John  P.  Cuprisln, 

Manager,  Ajr  Traffic  Division. 

[FR  Doc.  92-9180  Filed  4-20-92;  8.45  am] 

BIUJMC  COOe  ««10-13-ll 


14CFflPar171 

(Airspace  Docket  No.  91-AGL-16] 

Proposed  Transition  Area  Alteration; 
Motley,  MN 

agency:  Federal  Aviation 

Administi-ation  (FAA),  DOT 

action:  Notice  of  proposed  rulemaking. 


summary:  This  notice  proposes  to 
modify  the  existing  Motley.  MN, 
transition  area  to  accommodate  a  new 
Nondirectjona!  Radio  Beacon  (NDD] 
ranway  09  Standard  Instrument 
Approach  Procedure  (SLAP)  to  Morey 
Fish  House  Airport,  Motley,  MN.  This 
action  would  also  update  the  geographic 
coordinates  of  the  auport.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions. 
DATES:  Comments  must  be  received  on 
or  before  June  4. 1992. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triphcate  to:  Federal 
Aviation  Administration.  Office  of  the 
Assistant  Chief  Counsel.  AGL-7,  Attn: 
Rules  Docket  No.  91-AGU16.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
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Counsel  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Dea  Ptaines.  Illinois. 

An  informal  docket  may  also  be 
exammed  during  normal  business  hours 
at  the  Air  Traffic  Division,  System 
Management  Branch.  Federal  Aviabon 
Administrabon.  2300  Easi  Devon 
Avenue.  Des  Plaines.  Illinois 

FOR  FURTHER  INFORMATtON  COffTACT: 

Douglas  F.  Powers,  Air  Traffic  Division. 
System  Management  Branch,  AGL-^WO 
Federal  Ai/iation  Administration.  2300 
E.ist  Devon  Avenue,  Des  Plaines.  Illmois 
60018,  telephone  (31 2 1  694-7568 
SUPPL£MENTARV  MR>RMA-nON: 

Comments  Invited 

Interested  parties  are  inviied  to 
participate  in  this  proposed  rulemaking 
ny  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire 
Comments  that  provide  the  factual  basis 
s  pportini!  the  views  and  suggestions 
prfsented  are  particularly  helpful  in 
developing;  reasoned  regulatory 
de.-JSions  or:  thf;  proposal.  Comments 
are  specifically  invited  on  the  overall 
rpfiulator>',  econom.c,  environmental, 
and  energy-related  aspects  of  the 
prijposal.  Communcations  should 
identify  the  airspace  docket  numtjer  and 
be  submitted  in  triplicate  to  the  addres.s 
iisted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
With  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
Comments  to  Airspace  Docket  No.  91- 
\CL.-16."  The  postcard  will  be  date/ 
time  .stamped  and  returned  to  the 
cumrnenter.  W\  comrridnications 
received  on  or  before  the  specified 
closinj^  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
m  this  notice  may  be  changed  \x\  the 
iit^ht  of  comm.ents  received.  Ai! 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket. 
FAA,  Creat  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel.  2300  F^st 
Devon  Avenue,  Des  Plames.  iihonis  both 
t>efore  and  after  the  closing  date  for 
com.ments.  A  repo-i  sum.marizmg  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
r\.lt;making  will  be  filed  in  the  docket 

AvailablHtyof  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-22a  800  Independence 
Avenue.  SW..  Washingtoa  DC  20591.  or 
by  calling  (202)  267-3485. 


Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  m  being  placed  on  a  mailing; 
list  for  future  NPRMs  should  also 
request  a  copy  of  Ad%nsory  Circular  No. 
11-2A,  which  descnbes  the  apphcstinp 
procedure 

The  Proposal 

Tlie  FAA  IS  considenng  an 
amendment  to  |  71.181  of  part  "1  of  thf 
Federal  Aviation  Regulations  (14  CFR 
part  "1)  to  modify  the  existing  tr.-insifion 
area  near  Motley.  MN,  to  ar.rommodate 
a  new  NDB  njnway  09  SlAP  to  Morey 
Fish  House  Ai-port.  Motley,  MN  The 
modification  would  include  an  extension 
of  1  75  miles  epch  side  of  the  Staples 
.\DB  118"  bearing  from  the  5-mile  radius 
to  8.5  miles  northwest  of  the  airp<irt  snd 
elimina'e  the  existing  extension  west  of 
the  airport  .Additionally  this  action 
would  upd«'e  the  geographir 
coordinates  of  the  airport 

The  development  of  the  procedure 
requires  that  the  FAA  alter  the 
designated  airspace  to  ensure  thot  iht 
procedure  would  be  contained  within 
controlled  airspace  The  minimum 
descent  altitude  for  this  procedure  may 
l>e  established  V)eIow  the  floor  of  the 
700-foot  ccntrolied  airspace. 

Aeronautical  maps  and  charts  would 
reflect  the  defined  area  which  would 
enable  pilots  to  circumnavigate  the  area 
m  order  to  comply  with  applicable 
visu.il  flight  rule  requirements, 

The  current  airspace  designation  for 
the  transition  area  listed  m  this 
document  is  publishtM  in  §  71  181  of 
Handbook  7*00.7,  effective  November  1. 
1991.  which  IS  incorporated  b>  reference 
in  14  CFR  711 

The  FAA  has  determined  th.tt  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  u. 
keep  them  operationally  currr-nt.  IL 
therefC'T-e — (Ij  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
sigificant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  28,  1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  the  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smalt  entities  under  the 
cntena  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Pari  71 

Aviation  Safety,  transition  areas 
Incorporation  by  reference. 


The  Propoaed  AnMmdmenf 

In  (  onsidiTation  of  th.  ?•  Tpning.  the 
Federal  Avinttrtn  Admimstrntion 
proposes  to  amend  14  CFR  part  71  as 

follows: 

PART  71-HAMENO£0i 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority  49  i;.S  C  app.  134a<a|.  1354|«). 
1510:  E.  O   10HA4.  24  FR  956S,  3  CFR.  195©- 
1963  Cnn.f     p    W*  49  U5.C  106(g);  14  CFR 

11  RQ 

J  71  1    lAnwfxJedl 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  74007. 
Compilation  of  Regulations,  published 
April  3a  1991.  and  effective  November 
1. 1991.  is  amended  as  follows: 

Section  71. 181  Trantition  Areas 


Motley.  MN 

That  airspace  exteiiding  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Morey  Fish  House  Airport  fist 
48'19'25"  N..  long.  M*3«ir"  W  )  and  within 
1.75  miles  each  side  of  the  Staples  NDB  118' 
bearing  flat.  4e°22'50"  N..  long.  94*48'01"  W.) 
extending  froir  the  5-mile  radius  to  8.5  mile* 
northwest  of  fi'  «:rfx)rt.  excluding  that 
airspace  within  the  Staples.  MN.  transition 
area. 
«  •  •  •  • 

Issued  Ml  Des  Plaines.  lUtnoit  on  Apnl  7. 
1992 
)ohn  P.  Cupriaia. 

Manager.  Air  Traffic  Division. 

|FR  Doc  92-w:'r  Filri  ♦  .?0-92:  &45am) 

BUXmO  OOK  «»1«-4>-ll 


1 4  CFfl  Part  7 1 

Airspac«  Oock«t  Ho  9 1  -Aui    1 4 

Proposed  Control  Zone  Modification; 
CHjPage  Airport,  St.  Charles,  11 

AOE»»cv:  F»-dera!  Amw'ioo 

A  i-unislrHtion  (KAAl,  DOT. 

actiom:  .Notice  of  proposed  rulemaking. 

summary:  This  notice  proposps  to 

modify  the  control  tone  airspat  e  near 
DuPage  .^!^po^1,  (Jhicaso  (West 
Chicago),  iL,  to  accomnwxi.ite  two  new 
Standard  Instrument  Approadi 
Procedurts  (SlAPst  VOK  runway  OIL 
and  US  runway  OIL  This  mod:bcaiion 
would  also  reflect  the  assoaated  aty 
name  of  the  DuPage  Airport  as  "Chicago 
(West  Chicagot"  uistead  of  "St.         ^  \ 
Charles,    The  tnlended  effect  of  this 
action  Is  to  ensure  setrregation  of 
aircraft  using  instrumt  nt  approach 
procedures  in  instrunieni  conditions 
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from  other  aircraft  operating  in  visual 
weather  conditions. 
DATES:  Comments  must  be  received  on 
or  before  June  4, 1992. 
ADOflESSES:  Send  comments  on  the 
proposdi  in  triplicate  to:  Federal 
.Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGI^7.  Attn: 
Rales  Docket  No.  91-AGH4,  2300  East 
Devon  .Avenue,  Des  Plaines,  Illinois 

60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

An  informal  docket  may  also  be  . 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  System 
Management  Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

FOR  FURTVIER  INFORMATION  CONTACT: 

D-Jug...s  i-.  Pjwe.-s.  \  ■  :':■•■.  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312]  694-7568. 
SUPPLEMENTARY  INFORMATION: 


Comments  lE\ited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
AGL-14".  The  postcard  will  be  dale/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
FAA.  Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contract  with  FAA 


personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMS 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-220.  800  Independence 
Avenue.  SW..  Washington,  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.172  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFF 
part  71)  to  modify  the  control  zone 
airspace  near  DuPage  Airport.  Chicago 
(West  Chicago),  DL  The  control  zone 
modification  would  accommodate  two 
new  SIAPs:  VOR  runway  OlL  and  ILS 
runway  OlLThe  airspace  change  would 
increase  the  control  aone  airspace 
radius  from  three  miles  to  five  miles  and 
eliminate  its  present  extension.  This 
modification  would  also  reflect  the  city 
name  of  the  DuPage  Airport  as  "Chicago 
(West  Chicago)"  instead  of  "St. 
Charles." 

The  development  of  the  new 
procedures  requires  that  the  FAA  alter 
the  designated  airspace  to  ensure  that 
the  procedures  would  be  contained 
within  controlled  airspace.  The 
minimum  descent  altitude  for  this 
procedure  may  be  established  below  the 
floor  of  the  700-foot  controlled  airspace. 
Aeronautical  maps  and  charts  would 
reflect  the  defined  area  which  would 
enable  pilots  to  circiminavigate  the  area 
in  order  to  comply  with  applicable 
visual  flight  rule  requirements. 

The  current  airspace  designation  for 
the  control  zone  listed  in  this  document 
is  S  71.171  published  in  Handbook  7400.7 
effective  November  1, 1991,  which  is 
incorporated  by  reference  in  14  CFR 
71.1. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 


so  minima!.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  the  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory-  Flexibility  Act. 

Ust  of  Subjects  in  14  CFR  Part  H 

Aviation  safety,  control  zones. 
Incorporation  by  reference. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  QVR  part  71  as 
follows: 


PART 71-{  AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  I348(a1, 
l,3S4!di,  1.510;  E.  O.  10ft54,  24  F'R  9565,  3 
CFR.  1959-1963  Com.p.,  p  389:  49  U.S.C. 
106(8);  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7, 
Compilation  of  Regulations,  published 
April  30, 1991,  and  effective  November 
1, 1991.  is  am.ended  as  follows: 

Section  71.171    Control  Zones 
***** 

Chicago  (West  Chicago),  IL 

Within  a  &-miie  radius  of  DuPage  Airport, 
Chicago  (West  Chicago),  IL,  (lat.  41°54'52"  N., 
long.  Sfi°14'47"  W  1. 
....        * 

Issued  in  Des  Plaines,  Illinois  on  April  7. 
1992. 
John  P.  Cuprison, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  92-9182  Filed  4-20-92;  8:45  am] 

BILLING  coot  4910-13-*! 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Chapter  IX 

Natural  Resource  Damage 
Assessments  Under  the  Oil  Pollution 
Actot  1990 

agency:  National  Oceanic  and 

Atmospheric  .Administration  (NOAA).  of 
the  Department  of  Commerce. 
actiom;  Extension  of  comment  period. 

summary:  On  March  13, 1992  (57  FK 
8964).  NOAA  provided  a  status  report  of 
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the  pn^xised  ruiemaking  concerning  the 
natund  resource  dama^  assessment 
and  restorabon  regulations  required  by 
the  Oil  PoMutkJO  Act  of  1990  (OPA) 
NOAA  requested  comments, 
recomraendatioos.  ideas  and  technical 
informatran  coooemuig  appropnate 
assessment  procedures.  Comments  wetr 
to  be  received  no  later  than  Apn\  27. 
1992.  NOAA  has  received  requests  to 
extend  the  coounent  penod  Through 
this  notice.  NOAA  extends  the  comnienl 
period  to  Kine  29.  1992 
DATES:  Conunents  are  now  due  on  |une 
29,  1992. 

ADDRESSES:  Written  comments  are  to  be 
submitted  to  Randail  Luthi  Pro)ect 
Manager,  or  Unda  Burlington  Assistant 
Project  Manager,  Damage  Assessment 
Regulatwms  Team  (DARTl.  6001 
Executive  Boulevard,  room  422 
Ronkville.  Maryland  20852 
FOR  FURTHER  MFOMMATtON  COICrACT: 
Randall  Luthi.  Office  of  Oneral 
Counsel.  NOAA  telephone  (202)  377- 
1400.  or  Linda  Burlington,  Office  of 
General  Counsel,  DART.  6001  Executive 
Boulevard,  room  42Z  Rockville, 
Maryland  20852,  telephone  (TOl)  227- 
6332 

SUPPLEHHEMTARV  INFO«(MATK>tC  The  Oil 
Pollution  Art  of  1990  (OPA},  33  U  S  C. 
2''01  e(  seq.,  provides  for  the  prevention 
of.  hability  for,  removal  of  and 
compensation  for  the  discharge,  or 
substantial  threat  of  discharge,  of  oil 
into  or  upon  the  navigable  waters  of  the 
United  States,  adjoining  shorelines,  or 
she  Exclusive  Economic  Zone  Section 
1006|ej  requires  the  President,  acting 
through  the  Under  Secretary  of 
Commerce  for  0(«ans  and  Atmosphare, 
to  develop  regulations  establishing 
p-Qcediiree  for  natural  resource  trustees 
in  the  assessment  of  damages  for  injury 
to,  destruction  of.  loss  of,  or  loss  of  use 
of  nat'jral  resources  covered  by  OP.\ 
Section  lOOetb)  provides  for  the 
designation  of  Federal.  Slate,  Indian 
tribal  and  foreign  natural  resource 
trustees  to  determine  resource  miunes, 
assess  natural  resource  damdges 
(including  the  reasonable  costs  of 
assessing  damages),  present  a  claim, 
rerover  damages  and  develop  and 
implement  a  plan  for  the  restoration, 
rehabilitation,  replacement,  or 
acquisition  of  the  equivalent  of  the 
natural  resources  under  their 
trusteeship 

NO.-V.\  has  published  three  FederaJ 
Register  notices.  55  FR  S3478  i  December 
28. 1990),  56  FR  8307  (February  2a  1991 ) 
and  57  FR  8964  (March  13. 19921, 
requesting  information  and  comments 
on  approaches  to  developing  damage 
assessment  procedures.  This  Notice 
extends  the  comment  period  for  the 


latest  notice.  Following  a  thorough 
renew  of  all  comments  received  as  a 
result  of  these  Notices.  NOAA  plans  tn 

propose  the  assessment  procedures  by 
the  statutory  deadline  of  ,^ug'ust  18. 
1992     V 

Drited   .Apn!  15   1<«2 
Thom«i  A.  CcBipbeil. 

'"'■■niTo/ C'atmsei  .\a!nmai  CKeanJc and 
A  u-u^'^nhi-r-f  Adminislralion 
\V»  Due  92-9199  Filed  4-20-S2.  6  4.'.  Jim) 
B1LLI»<C  COOf  xw>ii-a 


POSTAL  SERVICE 

39CFR  Pan  111 

Barcoded  Rates  for  Automatkm- 
CompatJbte  F»at-Stre  ¥aRp*eces 

agency:  Postal  Service 
ACTION:  Proposed  rule. 


SUMMARV:  This  document  describes  tie 
proposed  implementing  reguJulKins  for 
barcoded  rates  for  automation 
compatible  First-,  second,  and  third- 
ciaiw  fiat-size  mailpier^'s 

DATES:  Comments  must  t>e  received  or, 
or  before  May  21.  1992. 
AilORESSES:  Address  all  comment  ic 
the  Director.  Office  of  Classific^ido:,  «ri1 
Rates  Administration  L.S  Postai 
Service,  475  L'Enfant  Plaza  West,  SW., 
Washington.  DC  20260-^903  Copies  of 
all  written  comments  will  be  available 
for  inspection  betwp en  9  a.m.  and  4  p.m„ 
Monday  through  Fnda)   in  toitt,  84, hi.  at 
the  above  address 

FOR  FURTMCR  INF0««MAT10M  COfTTACT 
Li'o  K  Raymond.  [2i\Z\  2f>6-^l<-W 
SUPPt^MEMTARV  (MRMMATtOfC 

BarJi-ground 

On  June  21.  1991.  pursuant  to  M*  U.S.C 
.^'.22  and  .-^623,  the  Posta!  ServK-e 
submitted  a  request  for  a  recommi"nded 
viension  to  the  Postal  Rate  Commission 
tPKC)  concerning  the  establishment  of 
discounts  for  barcoded  flat-size 
mailpiece.s  meeting  the  phy,sicai, 
barcoding.  addressing,  and  preparaimr- 
specifications  of  the  Postal  Sf>rvice  That 
filing  was  designate*!  as  DtxJiPt  MC91-1, 
a  recommended  decision  was  ishued  by 
the  PRC  on  March  19,  1992.  The 
proposed  regulations  descnbed  beiow 
indicate  the  changes  the  Postal  Service 
plans  to  make  to  the  Domestic  Ma, I 
.Manual  (DMMj  if  the  recommendfd  raU' 
and  classification  chang(;s  are  adopted 
by  the  Cove.'-nors  of  the  f^istai  Service, 
pursuant  to  their  authority  under  39 
use  3625. 

The  major  rev^sions  and  addition.s  to 
the  DMM  bearing  on  the  avaiiabiity  of 
discounts  for  barccxied  automation- 


,,.':  j.,w  ,:.*,  riMv  'juslify  for  a 

M^'"  7,!!'  ■*  4  Bh^'ih'V"^   r;.''f>  '' 


compatible  n«<-*ite  maiip^f-i  t-s  ,^•r^ 
summan7fi1  ,,s  '.iiiows 

Rate  Eligibility 

In  general  under  I'm  proimsed  rule, 
8utomation-compai!t->}e  t";*.t  «v.,. 
n  ■  ■<;•:*•<  es  lif-anng  It-.f  <:x:>m'!  t  ,'J}'  .  4 
1  .■:'■,.■:!>  or  di'livf^'  point  tw.'i.tM'ic 
(CPBC'l  rv-ii!  qualify  tor  the  lih-rajOed 
rates  dep<^ndinfi  or  pr(-!M>r' 

First-  and  third  <i«ss  n\.>  1;  c* .  t 
presorted  to  5  «nd  ;i  <1f«i'!i  t?  ay  t>e 
eligiWe  for  *■?  ZIP  .  4  !^^'  od.-<l "rates:  for 
seoond-cla'^s  ma i (;■../■<■  ■«-s  ?S* 
correspond i'!«  '^  rnU'^  y-v  \-    'i.-d  to 
pieces  that  are  pr«  Mn-fil  »f>  s  digit, 
optional  rity  and  viniqut  3  digit 
destir.HiH^ns  I'hf  e-neral  rule  for 
Second  '-;Cii<^<i,  Tuili  (..put  f<r>e)y  sorted 
a.'ui  resic' 
nonprrsi 

First-Class  Mailj,  h  Ipv»»s  ^  'i   ' \'  ZIP  •  <i 
Barcoded  rate  (for  sfvond    •'.s  t-'    <r 
a  Basic  ZIP+4  Barcoded  rate  (tor  third- 
class  mail). 

The  specifics    '  rn*  i  iigibihty.  by 
class,  are  illustrated  m  Exhibits  S71.2a-c 
in  the  proposed  rule:  these  exhibits  offer 
the  reader  an    vrnrw    f  the  eligibility 
opportunities  that  art  explained  in 
detail  in  the  respective  chapters. 

('h.tpter  1 

DVIM  128  describes  the  processing 
categories  to  which  all  mail  is  assi^ed. 
DMM  12&2  provides  that  letter-size  mail 
may  not  exceed  Q%  inches  in  height 
(vertically).  11V4  inches  in  length 
(horizonlaJly),  or  y*  inch  in  Ihiclcness, 
Generally,  mailpieces  exceeding  any  of 
these  dimensions  are  considered  flat- 
size  up  to  a  maximum  length  of  15 
inches,  a  maximum  height  of  12  inches 
(the  bound  edge  for  bound  mailpieces). 
and  a  maximum  thickness  of  ^«  inch 
(DMM  128,3). 

In  recognition  of  the  capability  of  the 
Postal  Service's  automated  flats 
processing  equipment  successfully  to 
handle  mailpieces  as  small  as  6  by  6 
inches,  this  proposed  rule  amends  DMM 
1 28.3  to  provide  a  limited  exception  to 
the  general  definition  of  flat-size  mail. 
For  the  limitee:  jnirpose  of  determining 
eligibility  for  aulutnation-based  rates  for 
flat-size  mailpieces,  all  pieces  which 
meet  thephysu  il  -  r  t  -im  of  new  DMM 
522  are  indudtu  wunn  ine  definition  of 
automation-compatitbie  flat-size 
mailpieces.  Accordingly,  a  mailpiece 
which  is  within  the  dimensions  common 
to  be"'  li  'tiT  «irp  «!':':,  nutomalion- 
compaiilitf  r,ht  8i7(-  !  'Mena  could  be 
claimed  m  either  i  fiti  scory  provided  the 
corresponding  rr*qui:ement8  for  mflihng 
and  rate  etigdiuity  are  met  How  "vf 
existing  prohiiiis  lu^  .tgainsi  the  »am« 
mailing  conthuur.^  pieces  from  two 


14526 


Federal  Re«.ster  /  Vol.  57.  No.  77  /  Tuesday,  Apnl  21.  1992  /  Proposed  Rules 


different  processing  categories  are 

retained. 

Chapter  3  (First-Class  Mail) 

The  proposed  rule  makes  language 
changes  in  the  existing  regulations  to  set 
automation-compatible  flat-size 
mailpieces  apart  form  letter-size 
mailpieces  currently  referred  to  by  the 
designation  "matter  other  than  cards." 
and  to  clarify  the  distinction  between 
pieces  meeting  the  eligibility 
requirements  for  the  card  rates  and 
other  pieces  prepared  on  card  stock  that 
do  not  meet  those  requirements  and  are 
therefore  considered  "letters"  for  rate 
purposes.  DMM  312.  313.  324.  325,  327. 
and  328  are  amended  to  incorporate 
these  distinctions,  and  to  include  the 
eligibility  requirements  for  the  ^s  ZlP-t-4 
Barcoded  and  nonpresorted  ZIP+4 
Barcoded  rates  being  introduced  for 
automation-compatible  flat-size 

mailpieces. 

General  eligibility  requirements  for 
these  new  rates  are  included  in  DMM 
325  (for  presorted  mail)  and  328  (for 
nonpresorted  mail).  They  include 
features  similar  to  those  estabhshed  in 
the  past  for  automation-compatible 
letter-size  mailpieces:  Physical  criteria, 
quahty  addressing  and  barcoding.  and 
(for  the  %  ZIP -t- 4  Barcoded  rate) 
presortation.  The  detailed  description  of 
these  requirements  is  included  in 
chapter  5.  Accordingly,  for  the  ZIP -(-4 
Barcoded  rates  for  flat-size  mailpieces. 
definitions  of  basic  eligibility  in  chapter 
3  refer  to  chapter  5  as  appropriate  to 
describe  the  requirements  that  are 
common  for  all  automation-compatible 
flat-size  mailpieces  regardless  of  class. 
(The  Postal  Service  expects  to  propose  a 
similar  restructuring  of  the  DMM  for 
lettter-size  mail  in  the  near  future,  with 
the  reorganization  to  be  effective  with 
the  issuance  of  DMM  Issue  45. 
December  20. 1992.) 

Minor  revisions  for  consistency  are 
also  made  in  DMM  352.  361.  362,  364. 
365,  366,  and  382. 


Chapter  4  (Second-Class  Mail) 

The  proposed  rule  makes  language 
changes  similar  to  those  described  for 
First-Class  Mail,  particularly  to 
differentiate  the  general  definition  of 
flat-size  mail  from  the  specific  definition 
applicable  to  automation-compatible 
fiat-size  mailpieces  (in  new  DMM  128.32. 
described  earlier). 

Minor  revisions  to  acconrmiodate  the 
new  rates  and  to  provide  the 
appropriate  organization  and  references 
are  made  to  DMM  411  and  424.  Like 
chapter  3.  chapter  4  sets  forth  class- 
specific  eligibility  requirements  and 
refers  to  chapter  5  for  details  on  the 
physical,  addressing,  barcoding.  and 


preparation  requirements  that  are 

common  to  all  automation-compatible 

flat-size  mailpieces  regardless  of  class. 

Chapter  4  (Automation-Compatible 

MaU) 

General  and  Organizational 

The  proposed  rule  incorporates  the 
physical,  addressing,  barcoding.  and 
preparation  requirements  for 
automation-compatible  fiat-size 
mailpieces  in  chapter  5.  These 
requirements  will  apply  to  all  affected 
classes  of  mail.  There  will  be  no  other 
preparation  options  for  automation- 
based  rates  applicable  to  flat-size 
mailpieces. 

Organizational  and  language  changes 
are  made  to  DMM  511,  513,  514,  and  541 
to  accommodate  the  new  requirements. 

Existing  physical  requirements  in 
DMM  521  through  527  for  automation- 
compatible  letter-size  mailpieces  are 
reorganized  into  an  expanded  DMM  521. 
The  comparable  requirements  for  flat- 
size  mailpieces  are  presented  in  a  new 
DMM  522.  They  are  presented  in 
essentially  parallel  struct\ire,  but  differ 
in  several  significant  aspects  as 
discussed  below. 

To  accommodate  the  presort  rules  for 
fiats,  the  Postal  Service  proposes  to 
relocate  the  text  of  existing  DMM  570  to 
new  DMM  517;  revised  DMM  570 
presents  the  presort  requirements  for 
automation-compatible  flat-size 
mailpieces. 

Regardless  of  presort  or  rate 
eligibiUty.  every  piece  in  a  mailing  of 
automation-compatible  flat-size 
mailpieces  must  meet  the  physical 
requirements  of  DMM  522,  the 
applicable  barcode  requirements  of 
DMM  551  or  552.  and  the  preparation 
requirements  of  DMM  570.  All  flat-size 
mailpieces  claimed  at  an  automation- 
based  rate  must  also  meet  the  address 
accuracy  requirements  of  DMM  530. 

Mailpiece  Dimensions 

The  length  (horizontal)  for 
automation-compatible  flat-size 
mailpieces  ranges  from  6  to  15  inches; 
the  height  (vertical)  from  6  to  12  inches: 
and  the  thickness  from  0.009  to  %  inch. 
Unlike  letter-size  mail,  there  is  no  aspect 
ratio  requirement  for  automation- 
compatible  flat-size  mailpieces.  As 
noted  above,  these  dimensions  include 
some  pieces  that  could  also  qualify  as 
letter-size  mail.  The  Postal  Service  is 
exploring  the  possibility  of 
accommodating  mailpieces  with  one 
dimension  measuring  less  than  6  inches 
and  will  modify  the  minimum  size 
requirements  to  reflect  any  expanded 
processing  capability. 


The  length  and  height  of  enveloped 
mailpieces  and  others  prepared  with 
four  closed  edges  are  defined  without 
regard  to  the  onentation  and  placement 
of  the  address.  The  longest  dimension  is 
always  the  length,  the  height  is  the 
dimension  that  is  perpendicular  to  the 
length. 

For  mailpieces  that  are  bound,  folded, 
or  both  and  not  mailed  in  an  envelope, 
the  length  and  height  are  determined  by 
the  bound  or  folded  edge  (or  the  final 
fold,  if  the  piece  is  folded  more  than 
once,  cr  both  bound  and  foldedl.  For 
example,  if  an  8-page  newsletter  is 
saddle-stitched  (stapled  through  the 
spine)  and  then  folded  m  helf 
(honzontally.  when  held  to  be  readl.  the 
folded  edge  is  the  height  (vertical) 
dimension,  and  the  perpendicular 
becomes  the  length.  If  the  mailpiece  had 
been  unfolded,  the  bound  edge  (spine) 
would  have  been  the  height. 

For  enveloped  and  other  completely 
closed  mailpieces,  the  address  and 
postage  may  be  on  either  side.  For 
mailpieces  that  are  bound,  folded,  or 
both  the  address  side  is  the  side  that 
faces  the  reader  when  the  piece  is 
situated  so  that  the  height  is  in  the 
vertical  position,  the  final  folded  edge 
(i.e..  the  edge  that  determines  the  height, 
as  specified  above)  is  to  the  reader's 
right,  and  the  intermediate  bound  or 
folded  edge  is  at  the  bottom.  (The  final 
folded  edge  described  above  is  the 
leading  edge  of  the  mailpiece  when  it  is 
processed  on  a  flats-sorting  machine,) 
The  definitions  of  height,  length,  and 
address  side  for  nonenveloped 
mailpieces  are  dictated  by  the  need  for 
mail  to  be  oriented  on  postal  autom.ated 
flats-sortmg  equipment  so  that  a  solid 
closed  edge  is  presented  by  the 
mailpiece  along  the  leading  edge  as  it 
rides  on  the  flats-sortmg  machine.  It  is 
preferable  that  there  also  be  a  solid 
closed  edge  at  the  bottom  of  the 
mailpiece.  {Enveloped  mailpieces  are 
not  affected  by  this  processing 
requirement  because  all  edges  are 
closed.) 

Physical  Construction 


Closures  that  would  jam  equipment  or 
ensnare  other  mail  are  prohibited  for 
automation-compatible  fiat-size  mail  for 
the  same  reasons  as  for  letter-size  mail. 

Polywrapping,  shrinkwTapping,  and 
polybagging  are  also  prohibited  for  the 
same  reasons  as  with  letter-size 
mailpieces — primarily  because  of 
undesirable  electrostatic  properties  and 
manufactunng  limitations  that 
commonly  leave  excessive  trim  that 
snags  in  mail  processing  equipment. 

Tabs,  wafer  seals,  tape,  and  glue  are 
permitted,  as  they  are  for  letter-size 
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mail,  subject  to  similar  reflectance 
requirements.  As  with  letter-size  mail. 
cellophane  tape  cannot  be  placed  over 
?he  barcode  nor  can  the  barcx)de  be 
P'tnted  on  cellophane  tape. 

Mailpiece  flexibility  is  of  greater 
concern  for  flats  processing  than  for 
letter  processmg.  In  general,  a  flat-size 
mailpiece  must  have  sufficient  flexibility 
to  fit  between  2  concentric  arcs  drawn 
on  a  horizontal  flat  surface,  one  with  a 
radius  of  15,72  inches  and  another  with 
a  radius  of  16.72  inches,  when  the 
mailpiece  is  held  vertically  (i  e..  with  the 
bound,  folded,  or  final  folded  edge  (as 
applicable)  positioned  perpendicular  to 
the  surface  on  which  the  arcs  are 
drawn).  A  flat-size  mailpiece  must  also 
have  sufficient  rigidity  so  that,  when 
placed  on  a  flat  surface  with  the  bound, 
folded,  or  final  folded  edge  (as 
applicable  for  unenveioped  mailpieces) 
perpendicular  to  the  edge  of  the 
supporting  surface,  it  extends 
unsupported  5  inches  off  that 
perpendicular  edge  of  the  surface  and  no 
part  of  the  edge  of  the  maJpiece  that  is 
opposite  the  bound,  folded,  or  final 
folded  edge  (as  applicable)  deflects 
either  more  than  l^'*  inches  (if  the 
mailpiece  is  less  than  Vg  inclfi  in 
thickness)  or  more  than  2^b  inches  (if 
the  mailpiece  is  ^  inch  or  m,ore  in 
thicknessl, 

FlexibilKy  must  be  tested  using  a 
'Hats  machinability  test  device" 
constructed  and  used  in  accordance 
vMih  Pqstal  Service  specifications. 
Although  the  Postal  Service  will  not  test 
fiat-size  m.ailpiece  flexibility  for  mailers, 
the  Postal  Service  will  make  the  "test 
devices"  available  for  purchase  by 
customers  and  will  provide  technical 
assistance  to  mailers  who  wish  to 
conduct  their  own  testing  of  flat-size 
mailpieces  for  flexibility,  or  who  wish  to 
fabricate  or  use  a  testing  device  that 
meets  Postal  Service  specifications. 
Information  and  assistance  is  available 
from  the  field  division  director. 
marketing  and  comm.unications,  serving 
the  mailer's  location. 

Another  critical  concern  is  mailpiece 
uniformity.  The  proposed  rule  requires 
that  the  exterior  surface  be  free  to 
protuberances  and  attachments, 
prohibited  closures  (such  as  string  ond 
buttons),  and  un trimmed  excess 
materia!  used  to  form  thie  envelope  or 
slee\  e.  The  contents  cannot  be  of 
irregular  shape  or  smaller  than  the 
envelope,  unless  packaged  or  otherwise 
prepared  to  compensate  for  the 
irregularity  and  to  prevent  the  contents 
from  shifting  during  processing. 

The  reninrements  for  flexibility  and 
uniformity  are  directly  derived  from  the 
limitations  and  capabilities  of  the 
equipment  upon  which  automation- 


compatible  flat-size  mailpieces  will  be 
processed.  Like  the  other  physical 
requirements,  these  are  necessary  to 
ensure  that  such  mail  can  be  effectively 
processed  on  automated  equipment  in  a 
manner  that  justifies  the  reduced  rates 
of  postage  for  which  the  mail  will  be 
eligible. 

Aif-iressing  and  Barcoding 

The  address  quality  rule  (e.g.. 
processing  of  lists  on  CASS-certified 
address  matching  software)  that  apply 
to  automation-compatible  letter-size 
mailpieces  will  also  apply  to  flat-size 
mailpieces  claimed  at  automation-based 
rates  to  ensure  that  the  barcode  is 
accurate.  In  addition,  the  same 
standards  for  accuracy  and  readability 
of  barcodes  that  were  implemented  for 
ietter-size  mail  also  apply  to  flats 
automation  (e.g  .  derivation  of  the 
ZIP -1-4  code  ri'presented  by  the  barcode 
from  an  address  that  meets  specific 
quality  and  accuracy  requirements,  and 
a  barcode  that  is  physically  prepared  to 
meet  specific  technical  criteria). 

The  Postal  Service  has  no  plans  to  use 
optical  character  readers  (OCRs)  to 
place  barcodes  on  flat-size  mail.  As  a 
result,  no  OCR  readability  requirements 
are  being  proposed. 

in  keeping  with  the  Postal  Service's 
plans  to  establish  the  delivery  point 
barcode  (DPBC)  as  the  standard  barcode 
format  for  letter-size  mail,  the  proposed 
rule  allows  the  use  of  a  DPBC  on  flat- 
tize  mailpieces  wherever  a  ZIP-f-4 
barcode  would  be  required-  However. 
the  Postal  Service  does  not  plan  to 
require  a  DPBC  to  qualify  an 
automation-compatible  flat-size 
mailpiece  for  barcoded  rates,  as  is 
anticipated  for  barcoded  automation- 
compatible  letter-size  mailpieces  in 
1993, 

All  pieces  in  an  automation-based 
rate  mailing  of  flat-size  mailpieces  must 
bear  a  correct  and  properly  prepared 
barcode;  at  least  85%  of  those  pieces 
must  bear  the  correct  21IP  +  4  barcode  or 
DPBC  (see  DMM  551);  and  the  remaining 
pieces  must  bear  the  correct  5-digit 
barcode  (see  DMM  552).  This 
requirement  is  necessary  because 
automation-based  rate  mailings  of  flat- 
size  mailpieces  will  be  directed  into  a 
distinctive  mailstream  where  the  mail 
Will  be  sorted  on  automated  barcode- 
reading  equipment  to  the  5-digit  level.  It 
would  be  costly  and  counterproductive 
if  non-barcoded  mail  commingled  in  this 
mailstream  because  it  would  slow  the 
processing  of  barcoded  mail  and  require 
undesirable  manual  redirection  to 
mechanized  processing  operations. 
Since  there  is  no  compelling  reason  why 
.mailers  should  not  be  able  to  determine 
and  affix  at  least  the  correct  5-digit 


barcode  (bulk  rate  mailpieces  must 
already  bear  the  correct  5-digit  ZIP 
Code),  the  imposition  of  the  foregoing 
requirements  (100%  barcoding,  with  at 
least  85%  bearing  the  correct  DPBC  or 
ZIP-t-4  barcode  and  the  remainder 
bearing  the  correct  5-digit  barcode) 
should  not  represent  either  a  BigniHcanl 
obstacle  for  mailers  to  overcome  or  an 
impediment  to  their  participation  in  flats 
automation. 

The  proposed  rule  allows  placement 
of  the  barcode  anywhere  on  the  address 
side  of  the  mailpiece,  provided  that  no 
part  of  the  barcode  Is  within  \k  inch 
from  an  edge.  (A  Vi  inch  separation  is 
needed  to  minimize  the  affect  of  edge 
distortions  of  the  mailpiece  if  the 
barcode  is  placed  parallel  and 
immediately  adjacent  to  that  edge.) 
Regardless  of  location,  barcodes  must 
meet  existing  standards  for  internal 
(positional)  skew.  Further,  to  optimize 
readibilty,  the  barcode  should  be 
oriented  to  within  10  degrees  of  parallel 
to  an  edge  of  the  mailpiece;  if  the 
barcode  is  located  in  the  address  block 
(the  preferred  location),  the  combined 
effect  of  internal  skew  and  the  skew  of 
the  barcode  relative  to  an  edge 
(rotational  skew)  should  not  result  in  the 
barcode  being  more  than  10  degrees  out 
of  parallel  to  an  edge. 

The  proposed  rule  contains  a  specific 
prohibition  that  will  affect  all 
automatin-compatible  mail  (both  letters 
and  flats).  DMM  551.26  will  prohibit  the 
placement  of  more  than  one  POSTNET- 
format  barcode  on  the  address  side  of 
the  same  mailpiece.  This  provision  is 
needed  to  avoid  confusion  in  situations 
in  which  a  ZIP-i-4  barcode  appears  on 
the  same  side  of  the  mailpiece  as 
another  barcode  meant  for  the  mailer's 
internal  use,  and  the  mailer's  barcode  is 
in  a  POSTNET  or  similar  format  that  can 
be  mistakenly  interpreted  by  the  Postal 
Service's  equipment  as  ZIP  Code 
information.  This  provision  will  not 
prohibit  the  mailer's  use  of  formats 
(such  as  interleaved  2-of-5)  which  will 
not  be  "seen"  by  postal  equipment. 

Presort 

The  proposed  rule  contains  presort 
requirements  that  seek  to  blend 
relatively  incompatible  existing 
requirements  applicable  to  First-, 
second-,  and  third-class  flat-size 
mailpieces  into  a  single  set  of 
procedures  that  will  apply  to  all 
automation-compatible  flat-size 
mailpieces.  However,  many  class- 
specific  requirements  remain,  as 
explained  below. 

Packaging  is  described  in  new  DMM 
572.  Generally,  the  mechanics  of 
preparing  and  labeling  packages  have 


14528 


Federal  Register  /  Vol.  57.  No.  77  /  Tuesday.  Apr.l  21.  1992  /  Proposed  Rules 


not  been  changed,  although  class- 
specifvc  variations  are  largely  gone. 

Pacages  must  be  prepared  when  there 
are  10  addTe«s*>d  mdihpieces  of  First-  or 
third-clasi  mail,  or  6  addressed  pieces  of 
second-class  mail.  Packages  with  fewer 
pieces  are  aiiowpd  in  second-  and  third- 
class  T.aii:ncs  cr.ly.  except  for  the  level 
3  and  H  seconi-c-iss  -^'ps  which 
reuuire  a  mmirr.urn  of  6  addressed 
pieces  per  pacxage  (see  DMM  443). 

While  the  presort  cntena  for  letter- 
size  automation-compatible  mail  are 
heavily  influenced  by  the  criteria  for 
Firsl-Class  Mail  (which  is 
predominantly  letter-size,  and  which 
dominates  the  letter-size  categoryl,  that 
situation  is  significantly  different  for 
flat-size  mail.  Second-class  mail,  which 
is  predominantly  flat-size  pieces,  and 
which  has  a  proportion  of  the  flat-size 
mailstream  that  is  much  larger  than  its 
share  of  the  letter-size  stream,  lias 
presort  criteria  that  are  significantly 
different  from  those  of  First-Class  Mail. 
Similarly,  flat-size  mailpieces  constitute 
a  large  proportion  of  third-class  mail 
and.  conversely,  third-class  represents  a 
large  segment  of  the  flatsize  mailstream. 
Accordingly,  the  proposed  rule 
recognizes  these  significarit  interests  of 
second-  and  third-class  mailers  by 
continuing  to  offer  the  packaging  and 
sacking  thresholds  that  currently  apply 
to  each  class  of  mail. 

Packages  must  be  prepared  to  three 
sortation  levels — 5-digits.  3-digit.  and 
SCF — followed  by  preparation  of 
residual  packages  to  the  origin  SCF.  For 
second-class  mail  only,  there  is  also  an 
optional  sortation  to  multicoded  cities. 

Packages  must  either  be  placed  in 
sacks  (DMM  573)  or  on  pallets  PMM 
575).  Both  sacks  and  pallets  require  5- 
digit.  3-digtt,  SCF,  and  residual  levels  of 
preparation,  with  physical  standards 
and  labeling  requirements  analogous  to 
those  already  in  force  under  existing 
regulations.  (However,  the  residual 
portion  of  a  palletized  mailing  must  be 
sorted  to  sacks;  this  is  similar  to  the 
existing  requirement  of  DMM  445.) 
Second-class  publications  have  an 
optional  sack  sort  to  multicoded  cities. 
Because  rate  eligibility  for  mailings 
prepared  on  pallets  is  based  on  package 
sortation  rather  than  the  destination  of 
the  pallet  on  which  the  package  is 
placed,  a  similar  option  is  not  offered  for 
palletized  mail. 

For  First-Class  Mail,  a  sack  must  be 
prepared  whenever  there  are  50 
addressed  pieces  or  10  pounds  of 
addressed  pieces,  whichever  occurs 
first,  except  for  the  3-digif  level  where  a 
strict  50-piece  minimum  applies 
regardless  of  weight.  A  sack  of  second- 
class  mail  must  be  prepared  when  there 
are  4  package*  for  the  same  destination. 


although  sacks  with  fewer  packages  are 
allowed  Each  sack  of  third-dass  mail 
must  have  either  125  addressed  pieces 
or  15  pounds  of  addressed  pieces.  There 
are  no  minimums  for  residual  sacks. 

Once  the  vohime  of  barcoded  flat-size 
mail  has  increased,  the  Postal  Service 
has  refined  the  network  through  which 
that  type  of  mail  moves,  and  the  optimal 
levels  of  sortation  have  become  more 
identifiable,  these  presort  requirements 
may  be  amended  through  future 
rulemaking.  Eventually,  the  Postal 
Service  intends  to  apply  similar  presort 
requirements  to  all  automation- 
compoatible  flat-srae  mailpieces  as  it 
has  done  for  comparable  letter-size  mail. 

The  proposed  rule  recommends  the 
use  of  barcodeed  sack  labels  wherever 
possible  for  mailings  of  second-  and 
third-class  automation-compatible  flat- 
size  mailpieces.  The  Postal  Service 
intends  to  develop  barcoded  labels  for 
use  with  First-Class  Mail  as  well,  and 
eventually  to  propose  that  such  labels 
be  reqiilred  on  all  automation-based 
rate  mailings. 

Pallets  may  be  used  upon 
authorization  by  the  Postal  Service 
following  procedures  analogous  to  those 
already  in  the  DMM  for  palletization  of 
non-automation-based  rate  mail. 
Comparable  physical  standards  also 
apply.  Packages  on  pallets  are  limited  to 
20  pounds  each,  and  mailers  are 
encouraged  to  prepare  as  few  packages 
per  destination  as  possible.  Pallet  loads 
must  be  within  the  650  to  2200  pound 
range,  although  pallets  weighing  less 
than  650  pounds  may  be  prepared  in 
quantity  up  to  10%  of  the  total  number  of 
pallets  in  Uie  mailing.  Residual  mail 
must  be  placed  in  residual  sacks  labeled 
to  the  origin  SCF. 

Multiple  mailings  may  be  copalletized 
using  procedures  that  approximate  those 
for  palletizing  individual  mailings, 
except  that  pallet  loads  may  be  vdthin 
the  500  to  2200  pound  range,  and  SCF 
level  pallets  weighing  as  little  as  250 
pounds  may  be  prepared  in  a  quantity 
up  to  10%  of  the  total  number  of  pallets 
in  the  mailing.  Pieces  fi"om  a 
copalletized  mailing  claimed  at  an 
automation-based  rate  may  not  be 
placed  on  the  same  5-digit  pallet  as 
pieces  claimes  at  a  carrier  route  or 
walk-sequence  rate.  However,  such 
copalletization  is  permitted  at  the  3-digit 
and  SCF  levels.  Only  carrier  route  (and 
walk-sequence]  rate  flat-size  mail  may 
be  copalletized  with  barcoded  flat-size 
mail. 

Documentation 

In  proposed  DMM  574,  each  mailing 
regardless  of  class,  must  be 
accompanied  by  a  completed  mailing 
statement  and  by  documentation  that 


details  the  contents  of  the  mailing,  the 
rates  for  which  those  pieces  qualify,  the 
percentage  of  ZIP  +  4  (or  delivery  point) 
barcoding,  and  the  total  postage  due  for 
the  mailing.  [Mailers  should  note  that 
they  are  also  obligated  to  submit 
documentation  attesting  to  the  use  of 
CASS-certified  address  matciimg 
software  by  other  regulations.) 

The  Postal  Service  la  seeking  to 
standardize  the  content  and  format  for 
documentation  required  for  automation- 
based  rate  roaihngs  in  general  (both 
letter-size  and  fiat-size  mailpieces).  In 
tha'  regard,  the  specifications  in 
proposed  DMM  574  should  closely 
resemble  those  that  will  be  forthcoming 
in  future  rulemakings  to  amend  existing 
DMM  560. 

Basically,  the  proposed  rule  would 
segment  documentation  by  sortation 
level  !5-digit.  3-digit,  etc.)  and,  within 
each  level,  by  5-digit  ZIP  Code  or  3-dig:t 
prefix  On  each  line,  pieces  would  be 
reported  m  columns  that  represent 
different  levels  of  sack  (or  pallet), 
subdivided  into  ZIP ^4  (or  delivery 
point!  barcoded  or  S-digit  barcoded 
groups,  each  associated  with  a 
particular  rate.  Each  line  would 
conclude  with  a  total  for  that  line  and  a 
ciunuiative  total  through  that  line: 
columns  would  be  jubtotaled  after  each 
segment. 

Under  the  proposed  rule,  complete 
documentation  in  paper  form  will  be 
required  wnth  each  mailing  unless  an 
electronic  format  is  approved  by  the 
local  rates  and  classification  center 
(RCC).  The  RCC  may  also  permit  the 
m.a.ler  to  combine  the  documentation 
required  by  proposed  DMM  574  with 
other  documentation  required  by 
existing  reguladons. 

Chapter  6  (third-class  mail) 

The  proposed  rule  follows  the  same 
practice  here  as  for  Chapters  3  and  4 
above,  and  changes  DMM  611,  628.  629, 
and  661  to  accommodate  the  new  rates 
and  to  provide  the  necessary  definition 
for  automation-com.patible  flat-size 
mailpieces  in  the  pre-existing  rate 
structure  of  "letters"  and  "other-than- 
letters."  Pieces  entered  as  autom.ation- 
compatihie  flat-size  mailpieces  are 
always  considered  "other-than-letters" 
for  determining  third-class  rates. 

As  with  First-  and  second-class  mail, 
only  those  aspects  of  eHgibility  that  are 
specific  to  third-class  m.ail  are  presented 
in  this  chapter,  with  chapter  5  being 
referred  to  as  the  source  for 
requirements  shared  with  flat-size 
mailpieces  from  other  mail  classes. 

Although  exempt  from  the  notice  and 
comment  provisions  of  the 
Administrative  Procedure  Ac!  ^5  U.S.C. 
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553(b),  fc))  regarding  proposed 
rulemaking  by  39  U.SC.  410(a),  the 
Postal  Service  invites  public  comments 
on  the  following  proposed  amendments 
to  the  Domestic  Mai!  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regualtions.  See  39  CFR  part 
111. 

List  of  Subjects  in  39  CFR  Part  in 

Postal  Service 

PART  111— (AMENDED) 

1.  The  authonty  citation  for  prt.-;  ill 
continues  to  read  as  follows 

.■\uthority:  5  U  S  C  552lah  39  U.S.C.  101, 
401,  403,  404,  ,3001-3011,  3201-3219,  3403-34f!6 
3621.  5001 

2.  Make  the  foHowmg  amendments  to 

the  Domestic  Mail  Manual- 

CHAPTER  1— DOMESTIC  MAIL  SERVICES 


120    Preparation  tor  Mailing 

•  •  •  •  * 

124  NON'MAIlABLEMAITKh 
ARTICLES  AND  SUBSTA.NCFIS 
SPECIAL  MAIUNG  RULES 

•  •  *  Or  • 

124,4     Restricted  Matter 


124.47  Odd-Shaped  Items  in 
Envelopes.  [Revise  the  last  sentence  to 
read  ]  Firs!-,  second-,  and  third-class 
matter  that  is  part  of  a  mailing  claimed 
at  an  automation-based  rate  (see  514.1) 
must  meet  the  applicable  requirements 
of  520, 


Proposed 


R...ies 
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128     PROCESSING  CArEGORIES 
1281     General 

1 2a  n     .Assignment.  All  mail  is 
assigned  to  one  of  five  processing 
categories  bdsed  solely  on  the  physical 
dimensions  of  the  mailpiece,  regardless 
of  the  placement  (orientation)  of  the 
delivery  address  on  the  mailpiece.  The 
five  categories  are 

a.  Letter  size, 

b  Fiat  size, 

c.  Machinable  parcels, 

d.  Irregular  parcels,  and 

e.  Outside  parcels. 

128.12     Mailings.  Unless  specifically 
fennitted  by  regulation,  any  mailing  at 
other  than  the  single-piece  First-,  third-, 
or  fourth-class  rates  may  not  contain 
pieces  from  more  than  one  processing 
CHtegorv' 

128.2     Letter-Size 

F.xc  op'  ds  provided  by  128.32.  letter- 
size  mail  has  the  fii'lnwine  dimensions: 


128.3     Flat-Size 

128.31     General  Definition,  (Text  of 
existing  128.3:  add  the  following  to  the 
beginning  of  the  section:)  Except  as 
provided  by  128,32,  flat-size  mail  *   *   * 

12fl  32     .Automation-Compatible  Flat- 
Size  .Mail  For  the  purpose  of 
determining  eligibility  for  ZIF  -  4 
Barcoded  rates,  based  on  compatibility 
with  specific  mail  processing  equipment. 
"automation-compatible  flat-size  mail," 
is  defined  as  all  mail  meeting  the 
dimensional  criteria  m  522. 


CHAPTER  3— FIPST-CLASS  MAiL 

310     Rales  arxJ  Fees 

312     NOM'HF'^CiH'TKIt  \<r:.K  K  ^TES 
312.1     Nonpresorted  ZIF'  -  4  K'a'p 
312.11     Cards 


312.12 

Cards 


Letter-Size  Mail  Other  Than 


312.121     Rater  Application.  Subject  to 
the  eligibility  requirements  in  327,  the 
nonpresorted  ZIP-t-4  rates  in  312.122 
apply  to  letter-size  pieces  (other  than 
cards  eligible  for  the  card  rate)  and  to 
letter-size  cards  that  exceed  the 

dimensions  specified  in  311.112  and  322. 
***** 

312.13    Flat-Size  Mail  None. 


312-2     Nonpresorted  Zll'  •  4  BaicQCleu 
Rale 


312.21     Cards 

***** 

312.22    Letter-Size  Mail  Other  Than 
Cards.  None. 

312.23    Flat-Size  Mail 

312.231  Rate  Application.  The 
nonpresorted  ZIP-f-4  Barcoded  rates  in 

312.232  apply  to  flat-size  mail  meeting 
the  requirements  of  328. 

312.232     Rates 

First  ounce  or  fraction  of  aiTounce 

$0,287 
Each  additional  ounce  or  fraction  of  an 

ounce  0.230 


Weight  not  exceeding  (ounces) 

Rate 

1  . 

SO  267 

? 

0  497 

3... 

4... 
5... 
6... 
7 

• 

0727 
0.957 
1.187 
1.417 
1  647 

8... 
9... 

••■ 

1.877 
2107 

Wetght  not  exceeding  (ounces) 

Rate 

10 

2.337 
iS67 

11.. 

313    PRESORTED  BULK  FIRST-CLASS 
RATES 

313.1    GeneraJ 

313.11  Cards.  To  be  eligible  for  the 
presorted  First-Class  rates  for  cards  in 
313.221.  313,321,  313.621,  313.721  and 
313,821,  each  postal  card  or  postcard 
must  meet  the  requirements  of  311.11 
and  322  in  addition  to  the  applicable 
requirements  of  the  particular  rate. 
Letter-size  cards  that  exceed  the 
dimensions  in  311.112  are  subject  to  the 
rates  for  letter-size  mail  other  than 
cards  in  313.222,  313.322,  313.622, 
313.722,  and  313.822  and  the  applicable 
requirements  of  the  particular  rate. 


313.5     3/5-Digit  ZIP     1  Rar^l>«^t'd  Rate 
for  Flat-Size  Mail 

313.51  Rate  Application.  The  3/5-digit 
ZIP-i-4  Barcode  rates  in  313.52  apply  to 
flat-size  mail  meeting  the  requirements 
of  325. 

313.52  RATES 

First  ounce  or  fraction  of  an  ounce $0,233 

Each  additional  ounce  or  fraction  of  an 

ounce „ _ $0,230 


Weight  not  exceeding  (ounces) 

Rate 

1 

$0  233 

2.... 
3 

-' 

0463 
0693 

4.... 
5.... 

0923 
1  153 

6 : :.:;::::::::::::::::::;..„ 

1  383 

7 

1  613 

8  ... 

1.843 

9 

2  073 

in 

2M3 

11.. 

2533 

313.6 


4  Presort  rates 


313.61     Rate  Application.  The  ZIP-f-4 
Presort  rates  in  313.62  apply  to  cards 
and  letter-size  pieces  that  meet  the 
eligibility  requirements  in  324. 

313.62     Rates 


313.622 
Cards 


Letter-Size  Mail  Other  Than 


313.7    3-Digit  ZIP  +  4  Barcoded  Rates 

313.71     Rate  Application.  The  3-digit 
ZIP -(-4  Barcoded  rates  in  313.72  apply  to 
cards  and  letter-size  pieces  that  meet 
the  eligibility  requirements  in  325. 
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313 


313  : 
Cards 


Ra'f><ri 


^♦'■te 


;  Sue  Mail  Other  Than 


313J     5-Digit  ZIP  -  4  Barrod4>d  Rates 

313  81     Rate  Application.  1  ne  5-digit 
ZIP  -  4  Barccded  rates  in  313^  apply  to 
cards  and  letter-size  pieces  tbat  n\eet 
the  eligibility  requirements  in  325. 

313.82     Rates 


313JC2 

Cards 


Letter-Size  Mail  Other  Than 


3 :  -,     FcES  AND  SURCHARGES 
315.1     Nonstandard  Surcharge 
315.11    Application 

315.111  General  Rule.  Except  as 
provided  in  315.112,  each  piece  of  First- 
Class  Mail  that  is  nonstandard  as 
defined  in  353.1  is  subject  to  the 
applicable  nonstandard  surcharge  if 
mailed  at  the  single-piece  First-Class, 
Presorted  First-Class,  or  carrier  route 
First-Class  rates. 

315.112  Automation-Compatible 
Flat-Size  Mailpieces.  Flat-size 
mailpieces  that  meet  the  requirements  of 
522  and  are  claimed  at  an  automation- 
based  rate  are  not  considered 
nonstandard  and  are  not  subject  to  the 
nonstandard  surcharge  that  might  apply 
if  claimed  at  another  rate. 
.         .         .        •        • 

315.13    F'resorted  Bulk  First-Class 
Rates.  [Delete  the  last  sentence.) 


320     Classification 

,         .  .         .         • 

324    ZIP  +  4  PRESORT  FIRST-CLASS 

MAIL 

«         .        •        •        • 

324.5     Physical  Maiipiece  iiecjuiremeEts 

3^4  51     Basic  Requirement.  Each 
piece  in  the  mailing  must  b«  letter-size 
and  Tieet  the  requirements  in  521  and 

540. 

•  •        •        ♦        • 

324.53    Markings.  Each  piece  must  be 
marked  as  specified  in  362.5. 

•  •        •         •        • 

324.8    Postage  Payment  and 
Documentation. 

Postage  for  ZIP-)- 4  Presort  mailings 
must  be  paid  as  specified  in  382  unless 
alternative  measures  are  authorized  by 
the  P-^-!'  1   Service  under  145.7. 145.8,  or 
145.9.  Documentation  must  be  submitted 


with  each  ZIP-t-4  Presort  mailing  as 
described  in  365.  366,  or  560,  as 
api>licable. 

•  •••*. 

325    ZIP-^4BARCODED{PRESCKTI:Dj 

MAIL 

325.1    General 

325.11    Description 

325.111  Definitions  (Cards  and 
Letter-Size  Mailpieces  Only) 

•  •        ♦        •        ♦ 

325.112  Eligibility— Cards  and  Letter- 
Size  Mailpieces 
,        1        •        •        • 

325.113  EligibiUty— Flat-Size 
Mailpieces 

a.  Pieces  Bearing  ZIP +4  or  Delivery 
Point  Barcode.  Pieces  that  bear  the 
correct  and  properiy  prepared  ZIP -(-4  or 
delivery  point  barcode  and  that  meet  the 
eligibility  requirements  of  325.2  through 
325.9  qualify  for  either  the  3/5  ZIP+4 
Barcoded  rate  or  the  nonpresorted 
ZIP -1-4  Barcoded  rate  (for  fiat-size  mail- 
1  pieces),  depending  on  the  level  of 
presort  (see  325.14). 

b.  Pieces  Bearing  5-Digit  Barcode. 
Pieces  that  bear  the  correct  and  properly 
prepared  5-digit  barcode  and  that  meet 
the  eligibility  requirements  of  325.2 
through  325.9  qualify  for  either  the 
Presorted  First-Class  rate  or  single-piece 
First-Class,  rate,  depending  on  the  level 
of  presort  (see  325.14). 

c.  Prohibited  Pieces.  Pieces  that  do 
not  bear  the  correct  and  properly 
prepared  ZIP -I- 4,  delivery  point,  or  5- 
digit  barcode,  or  that  do  not  meet  the 
eligibility  requirements  of  325.2  through 
325.9,  cannot  be  included  in  a  mailing  of 
flat-size  pieces  claimed  at  the  3/5 
ZIP-f-4  Barcoded  rate  or  the 
nonpresorted  ZIP-t-4  Barcoded  rate  (for 
flat-size  mailpieces). 

325.12  Applicable  Rates  by  Sortation 
Category  for  National  Mailings  of  Cards 
and  Letter-Size  Mailpieces 


325.13  Applicable  Rates  by  Sortation 
Category  for  Automated  Site  Mailings  of 
Cards  and  Letter-Size  Mailpieces 
•        •        •        •        « 

325.14  Applicable  Rates  for  Mailings 
of  Flat-Size  Mailpieces 

325.141    Mailings  Prepared  in  Sacks 

a.  ZIP -^4  Barcoded  or  Delivery  Point 
Barcoded  Mailpieces.  Subject  to  the 
general  eligibility  requirements  in 
325.113,  a  ZIP-t-4  barcoded  or  delivery 
point  barcoded  flat-size  maiipiece 


prepared  as  specified  in  572  and  573  can 
qualify  for  the: 

/;/  3/5  ZlP-t-4  Barcoded  rate  if  part  of 
a  group  of  10  or  more  addressed  pieces 
that  are  prepared  in  5-digit  packages 
a.nd  sacked  to  a  5-digit,  3-digit,  or  SCF 
destination; 

/2;3/5  ZIP -^4  Barcoded  rate  if  part  of 
a  group  of  50  or  more  addressed  pieces 
(excluding  those  prepared  in  5-digit 
packages)  that  are  prepared  m  3-dig:t 
packages  and  sacked  to  a  3-digit 
destination; 

(3)  Nonpresorted  ZIP -^  4  Barcoded 
rate  (for  fiat-size  mailpieces)  if  placed  in 
an  SCF  or  residual  package,  or  m  a  5-  or 
3-digit  package  that  is  in  turn  sacked  to 
a  residual  destination. 

b.  5-Dsi.it  Barcoded  Mailpieces. 
Subject  to  the  general  eligibility 
requirements  in  325.113,  a  5-digit 
barcoded  fiat-size  maiipiece  prepared  as 
specified  in  5":  and  5-3  can  quali^v  for 

the: 

(1)  Presorted  First-Class  rale  if  part  of 
a  group  of  10  or  more  addressed  pieces 
that  are  prepared  m  5-digit  packages 
and  sacked  to  a  5-digi>  3-digit,  or  SCF 
destination,  or  if  part  of  a  group  of  50  or 
more  addressed  pieces  (excluding  those 
prepared  in  5-digit  packages]  that  are 
prepared  in  3-digit  packages  and  sacked 
to  a  3-digit  destination; 

(2)  Single-piece  First-Class  rate  if 
placed  in  an  SCF  or  residual  package,  or 
in  a  5-  or  3-digit  package  that  is  m  turn 
sacked  to  a  residual  destination 

325.142    Mailings  Prepared  on  Pallets 

a.  General  Rate  eligibility  for 
palletized  mail  is  determined  by  the 
sortation  level  of  the  package  in  which  a 
maiipiece  is  placed,  regardless  of  the 
destination  of  the  pallet  to  which  that 
package  is  subsequ3ntly  sorted.  Flat- 
size  mailpieces  clairr.ed  at  a  ZIP  -^ 4 
Barcoded  rate  cannot  be  combined  on  5- 
digit  pallets  with  other  mailpieces 
claimed  at  a  carrier  route  or  walk- 
sequence  rate  (see  575.533c). 

b.  ZIP^  4  Barcoded  or  Deliven  Point 
Barcoded  Mailpieces.  Subject  to  the 
general  eligibility  requirements  in 
325.113,  a  ZIP -^4  barcoded  or  delivery 
point  barcoded  flat-size  maiipiece 
prepared  as  specified  in  572  and  5^5  can 
qualify  for  the: 

(1)  3/5  ZIP-f  4  Barcoded  rate  if  part  of 
a  group  of  10  or  more  addressed  pieces 
that  are  packaged  to  a  5-digit 
destination,  or  if  part  of  a  group  of  50  or 
more  addressed  pieces  (excluding  those 
placed  in  5-digit  packages)  that  are 
packaged  to  a  3-digit  destination; 

(2j  Nonpresorted  ZIP-t-4  Barcoded 
rate  (for  fiat-size  mailpieces)  if  part  of  a 
group  or  fewer  than  10  addressed  for  the 
same  5-digit  destination,  or  part  of  a 
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group  of  fewer  than  50  addressed  pieces 
for  the  same  3-digit  destination,  or  if 
placed  in  an  SCF  or  residual  package. 

c.  5-Digit  Barcoded  Maifpieces. 
Subject  to  the  general  eligibility 
requirements  in  325.113.  a  5-digit 
barcoded  flat-size  mailpiece  prepared  as 
specified  in  572  and  575  can  qualify  for 
the: 

(IJ  Presorted  First-Ciass  rate  if  part  of 
a  group  of  10  or  more  addressed  pieces 
that  are  packaged  to  a  5-digit 
destination,  or  if  part  of  a  group  of  50  or 
more  addressed  pieces  (excluding  those 
placed  in  5-digit  packages)  that  are 
packaged  to  a  3-digit  destination: 

(2j  Single-piece  Firsl-Class  rate  if  part 
of  a  group  or  fewer  than  10  addressed 
for  the  same  5-digit  destination,  or  part 
of  a  group  of  fewer  than  50  addressed 
pieces  for  the  same  3-digit  destination, 
or  if  placed  in  an  SCF  or  residual 

package. 
***** 

325.3  ZIP  +  4  Barcoding  and 
Addressing  Requirements 

325.31  Cards  and  Letter-Size 
Mailpieces.  [Text  of  existing  325.3:  add 
the  following  to  the  end  of  the  section:] 
Pieces  bearing  a  5-digit  barcode  must 
meet  the  requirements  of  552. 

325.32  Flat-Size  Mailpieces. 
Regardless  of  presort  level  or  rate,  at 
least  85%  of  the  pieces  in  each  mailing 
must  bear  the  correct  ZIP -♦-4  or  delivery 
point  barcooe,  prepared  under  551, 
representing  information  that  meets  the 
specifications  m  530.  All  remaining 
pieces  must  bear  the  correct  5-digit 
barcode  for  the  delivery  address  on  the 
piece,  prepared  under  552.  The  address 
on  each  piece  (regardless  of  barcode) 
must  contain  either  the  correct  numeric 
5-digit  ZIP  Code  or  ZIP +  4  code,  or  the 
correct  numeric  equivalent  to  the 
delivery  point  barcode  (see  515.3). 

♦         *         •         •         * 

[Delete  325.5:  renumber  325.6  through 
325.9  as  325.4  through  325.7;  no  changes 
in  text  other  than  as  shown  below.] 

325.4  Physical  Requirements 

325.41     Cards  and  Letter-Size 
Mailpieces.  Each  piece  in  the  mailing 
must  meet  the  applicable  physical 
requirements  prescribed  in  521. 

325  42     Flat-Size  Mailpieces  Each 
piece  in  the  mailing  must  meet  the 
physical  requirements  prescribed  in  522 

•  *  ■  *  * 

325.6     Presort 

325.61     Cards  and  Letter-Sue 
Mailpieces.  (Text  of  existing 

(renumbered)  325.6,] 

325  62     Flat-Size  Mailpieces.  All 
pieces  in  the  mailing  must  be  pres'Tted 


together  to  the  finest  extent  as 
prescribed  in  572  and  cither  573  (for 
mailpieces  prepared  in  sacks)  or  5"5  (for 
palletized  mailpieces  1 

325.7     Postage  Payment  and 
Documentation 

^25  71     Postage  Payment.  Postage  for 
ZIP ^4  Barcoded  rate  mailings  must  he 
paid  as  specified  m  382  unless 
alternative  measures  are  authorized  by 
the  Postal  Service  under  145.7. 145.a,  or 
145  9. 

:325  72     Documentation 

32.";. "21     Cards  and  letter-Size 
Mailpieres.  [Text  of  existii^g 
(renumbered)  325.7] 

325.722     Flat-Size  Mailpieces 
Documentation  must  accompanv  the 
mailing  as  specified  in  5"4 
*        •        *         *         • 

327     Norprefiorted  ZIP-  4  Mai! 


327.3     Mailpiecfl  Characteristic^^ 

[Revise  the  begining  of  the  first 
sentence  to  read:]  Fsch  piece  in  the 
maiiing  must  meet  the  physical 
requirements  for  le'ter-sizp  mailpieces  in 

521  and  •   •   • 


3.:8    NONPRESORTED  Zip  -  4 
BARCODED  M.AIL 

328.1  Eligibility. 

Pieces  that  bear  the  correct  ZlP-t-4  or 
delivery  point  barcode  prepared  under 
551.  and  that  meet  the  requirements  of 

328.2  through  328.5,  qualify  for  the 
nonpresorted  Z1P  +  4  Barcoded  rate. 
Remaining  pieces  qualify  fcr  th(^  single- 
piece  First-Cla.ss  rate 

328.2     Minimum  Quantity 

328.21  Per  Mailing.  [Text  of  existing 

328.1  I 

326.22  Barcodmg  Requirement 

328.221  Cards.  [Text  of  exisUng 
328.2,  except  add  "prepared  as  specified 
in  551"  to  the  end  of  the  first  sentence, 
and  add  the  following  to  the  end  of  the 
section:]  Five-digit  barcodes  mu«!t  beet 
the  requirements  of  552. 

328.222  Flat-Size  Maiipiecp"*  At  iea«t 
85%  of  the  pieces  m  the  mail!n«  must 
bear  the  correct  ZIP-t-4  or  delivery  poim 
barcode,  prepared  under  551. 
representing  mformation  that  meets  the 
specifications  in  530.  All  remaining 
pieces  must  bear  the  correct  5-digit 
barcode  for  the  delivery  address  on  the 
piece,  prepared  as  specified  in  552,  The 
address  on  each  piece  (regardless  of 
barcode)  must  contain  either  the  correct 
numeric  5-digit  ZIP  Code  or  ZIP  -  4  code, 


or  the  correct  numeric  equivalent  to  the 
delivery  point  barcode  fsee  515.3). 

328.3     Mailpiece  Characteristics 

328.31    Physical  Requirements 

328.311  Cards.  Each  piece  In  the 
mailing  must  meet  the  requirements  of 
311.1.  322,  and  521. 

328.312  Flat-Size  Mailpieces.  Each 
piece  in  the  mailing  must  meet  the 
requirements  of  522. 

[Delete  existing  328.32;  redesignate 
existing  si'S^  'n  hs  3.7.8.32.1 
*        *        -        ■        • 

3.-8  4      I'-cparaUon 


328.43    Sacking.  Traying  and 
Palletization 

328.431  Cards  and  Letter-Size 
Mailpieces.  Each  piece  in  the  mBilinj? 
must  be  trayed  in  accordar>cc  w'h  '^^^  2. 

328.432  Flat-Size  Mailpieces.  Each 
piece  in  the  mailing  must  be  packaged 
and  either  sacked  as  required  by  573  or 
palletized  as  required  by  575. 

328.5     Postage  Pn^Tnent  and 
Uocumentatujn 

328.51  Postage  Payment.  Postage  for 
nonpresorted  ZJP+A  Barcoded  rate 
mailings  must  be  paid  as  specified  in  382 
unless  alternative  measures  are 
authorized  by  the  Postal  Service  under 
145.7, 145.8,  or  145.9. 

328.52  Documentation 

328.521  Cards.  [Text  of  existing 
(renumbered)  328.5.] 

328.522  Flat-Size  Mailpieces. 
Documentation  must  accompany  the 
mailing  as  specified  in  574. 


340  Authonzattons  arte  Permtis 

341  ANNUAL  PRESORT  FEE 

[Insert  "H  ZIP-t-4  Barcoded  First- 
Class"  after '"S-dih'  Zir    4  Barcoded 
First-Class."] 


3M     Ptiysical  Umrtattons 

::h;,:     StZF  LIMITS 

•  •  •  «  • 

352-2     Shape.  R«tU>,  and  Statins 

352,21     Standards 

.  .  .  •         • 

c.  Except  for  automation-compatible 
flat-size  mailpieces  (see  522.113).  *  *  * 
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352.3     .Automation  Compatibilit; 

Pieces  claimed  at  an  automation- 
based  rates  must  also  meet  the  physical 
requirements  for  automation 
compatibility  in  521  or  522.  as 

applicable. 

353     NONSTANDARD  HRST-CLASS 

M.-ML 


333.3     Surcharge 

Nonstandard  First-Class  Mail  is 

subject  to  a  surcharge  as  specified  in 

315.1. 

.         ♦         ♦         ♦         • 

360  Preparation  Reqijiremer's 

361  .-\DDRESSiNG 

•  •  *  •  * 

361.6     ZIP  -  4  Bdr'_o<ied  F;:st. Class  Mail 

361.61  Cards  and  Letter-Size 
Mailpieces.  [Text  of  existing  361.6.) 

361.62  Flat-Size  Mailpieces.  The 
address  on  each  piece  in  the  mailing 
must  contain  the  correct  numeric  5-digit 
ZIP  Code  or  ZIP-t-4  code,  or  the  correct 
numeric  equivalent  to  the  delivery  point 
barcode  (see  515.3).  As  specified  in 
325.32  and  328.22,  each  piece  must  also 
bear  either  the  correct  ZlP+4  or 
delivery  point  barcode,  prepared  under 
551  and  that  represents  information  that 
meets  the  specifications  in  530.  or  the 
correct  5-digit  barcode  for  the  delivery 
address  on  the  piece,  prepared  under 
552. 

362  MARKING  REQUIREMENTS 


382^     ZIP  -  4  Barcoded  (Presort)  Firet- 
Class  Mad 


366    COMBINED  PRESORT  MAILINGS 

DESTINATING  AT  AUTOMATED 

SITES 

«        ♦        •        •        * 

366.16    Automation  Compatibility. 
[Change  the  reference  from  520  to  521.] 


382    CARRIER  ROUTE  FIRST-CLASS. 
PRESORTED  HRST-CLASS,  AND  ALL 
ZIP +4  AND  ZIP-K4  BARCODED 
RATES 


382.2    Exact  Postage  on  Each  Piece 


in  574  are  met.  Additional  postage  for 
pieces  qualifying  for  the  nonpresortcd 
ZIP 4- 4  Barcoded  rate  (for  flat-size 
mailpiecesl.  the  Presort  First-CIass  rate, 
or  the  single-piece  First-Class  rate,  as 
shovfc'n  in  the  documentation  required  by 
5"4,  must  be  paid  either  by  a  meter  strip 
affixed  to  the  mailing  statement  required 
to  accompany  the  mailing,  or  through  an 
advance  deposit  account  as  provided  in 
Handbook  F-1,  524. 

b.  Procedure  if  Appropriate 
precanceled  Stamp  is  \'ot  A  vailable. 
[Duplicate  text  of  existing  382.314b(2)(c). 
except  change  cites  from  "564  62"  to 
"574.") 


364    ZIP  -H  4  BARCODED  FIRST-CLASS 
MAIL 

364.1    National  Mailings — Presort 
Requirements 

364.11     General.  [Revise  the  first 
sentence  as  follows;]  ZIP -(-4  Barcoded 
rate  national  mailings  (as  defined  in 
325.111a).  claimed  at  the  rates  described 
in  325.12.  must  consist  of  only  cards  and 
letter-size  mailpieces  packaged  and 
trayed  under  364.11  through  364.16.  or 
364.14  through  364.16,  as  applicable. 


365    ZIP  +  4  PRESORT  HRST-CLASS 
MAIL-NATIONAL  MAIUNGS 

•  *  »  •  * 

365.16    Automation  Compatibility. 
(Change  the  reference  from  520  to  521.) 


382.23  ZIP  -(-  4  Barcoded  (Presort) 
Rates — Letter-Size  Mailpieces 

.        »        *        •        • 

[Renumber  existing  382.24  and  382.25 
as  382.25  and  382.26,  respectively:  add 
new  382.24  as  follows:) 

382.24  ZIP +4  Barcoded  (Presort) 
Rates— Flat-Size  Mailpieces.  When 
meter  or  precanceled  stamps  are  used, 
flat-size  mailpieces  in  mailings  prepared 
under  570  that  quaUfy  for  the  %  ZIP -I- 4 
Barcoded  rate,  the  nonpresorted  ZIP -(-4 
Barcoded  rate  (for  flat-size  mailpieces), 
the  Presorted  First-Class  rate,  or  the 
single-piece  First-Class  rate  must  bear 
the  correct  postage  at  the  corresponding 
rate.  If  the  appropriate  denominations  of 
precanceled  stamps  are  not  available, 
mailers  may  affix  a  nondenominated 
precanceled  stamp  or  precanceled 
stamps  having  a  total  value  that  is  less 
than  the  applicable  rate,  following  the 
procedures  in  382.315b. 
***** 

382.3    Postage  at  the  Lowest  Rate  in  the 
Mailing  Affixed  to  All  Pieces  in  the 
Mailing 

382.31    Identical  Pieces 


382.314  ZIP +4  Barcoded  (Presort) 
Rate  Mailings— Letter-Size  Mailpieces 

***** 

[Renumber  existing  382.315  and 
382.316  as  382.316  and  382.317.      , 
respectively;  add  new  382.315  as 
follows:] 

382.315  ZIP -(-4  Barcoded  (Presort) 
Rate  Mailings — Flat-Size  Mailpieces 

a.  General  Rule.  When  all  pieces  in  a 
mailing  of  identical-weight  flat-size 
pieces  prepared  under  570  have  meter  or 
precanceled  postage  affixed,  each  piece 
may  bear  the  correct  postage  at  the  % 
ZIP +4  Barcoded  rate  provided  the 
applicable  documentation  requirements 


382.33    Nonidentical  Pieces  at  All 
ZIP -1-4  and  ZIP -1-4  Barcoded  Rates 


382.332     ZIP  -  4  Barcoded  |  Presort) 
Rate  Mailings— Letter-Size  Mailpieces 
***** 

[Renumber  existing  382.333  and 
382.334  as  382.334  and  382,335, 
respectively;  add  new  382,333  as 
follows:] 

3    82.333    ZIP  +  4  Barcoded  (Presort) 

Rate  Mailings— Flat-Size  Mailpieces 

a.  Genera]  Rule.  When  all  pieces  in  a 
mailing  of  nonidentical-weight  flat-size 
pieces  prepared  under  570  have  meter  or 
precanceled  postage  affixed,  each  piece 
may  bear  the  correct  postage  at  the  \ 
ZIP 4-4  Barcoded  rate  provided  the 
applicable  documentation  requirements 
in  574  are  met.  Additional  postage  for 
pieces  qualifying  for  the  nonpresorted 
ZIP  +  4  Barcoded  rate  (for  fiat-size 
mailpieces).  the  Presorted  First-Class 
rate,  or  the  single-piece  First-Class  rate, 
as  shown  in  the  documentation  required 
by  574,  must  be  paid  either  by  a  meter 
strip  affixed  to  the  mailing  statement 
required  to  accompany  the  mailing,  or 
through  an  advance  deposit  account  as 
provided  in  Handbook  F-1.  524. 

b.  Procedure  if  Appropriate 
precanceled  Stamp  is  Not  A  vailable. 
[DupHcate  text  of  existing  382.332b{2)(c), 
except  change  cites  from  "564.62"  to 
'•574."] 

382.6     ZIP  -  4  Barcoded  Rate  Combined 
Mailings  With  Different  Postage 
Payment  Methods 

382.61     General  ■   '   * 

c.  Each  piece  in  the  combined 
mailings  meets  the  physical  requirement 
of  521. 
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CHAPTER  4— SECOHO-CLASS  MAIL 

410  Rate*  and  Fees 

411  RATES 

411.1     Characteristics  Common  to  All 
Rates 


411.12     Eligibility 

•  •  *  *  • 

411.125  ZIP -1-4  Rates  [Add  to  the 
beginning  of  the  existing  text:]  ZIP  +  4 
rates  are  available  only  to  lettpr  sizp 
mailpieces  meeting  the  physical 
requirements  of  521 

*  *  «  *  « 

[At  the  end  of  what  becomes  the 
second  sentence,  replace    440'  with 
"440  (or  560). ■■] 

411.126  ZIP  +  BarctJtied  Rates. 
[Replace  the  first  sentence  with  the 
following, j  The  ZIP  +4  Barcoded  rates 
include  a  discount  that  is  applied  per 
addressed  piece.  The  ZIP  +  4  Barcoded 
rates  are  available  only  to  letter-size 
and  flat^size  mailpieces  (as  defined  in 
128.32)  prepared  m  accordance  with 
424.6,  and  which  meet  the  physical 
requirements  of  521  and  522. 
respectively-  and  the  applicabie  level  A/ 
G.  B3/H3/)3,  and  B5/H5/J5  sortation 
requirements  for  letter-size  or  flat-size 
mailpieces  in  440  (or  560)  and  570, 
respectively.*   *  * 

•         *         *         *         « 

411,2     Regular  Rates       ' 


41123 


lece  Rdti's  K,d.,,'i  fj 


■Hfe 


requires  specific  preparation  as 
described  in  411,11,3,  411  114,  and  411  12 
Rates  per  addressed  pie:  <■  are: 


L.  V,  L 


Regular 

(avail- 
able to 
aU  pes ) 


A I  $0201 

B3  0 158 

B5  0  156 

CI j  0  119 

C2 0.114 

C3 0.104 


ZIP +  4 

(ten  a* 
»ze 
only) 


ZtP-)^4  Barcoded 


$0192 

0  154 

0  154 

n/a 

n/a 

n/a 


(Letter- 
see 
onty) 


(Rat- 
sae 
onty) 


S0182 

0147 

0.139 

n/a 

n/a 

n/a 


$C  176 

0  143 

0  143 

r  a 

r.  a 

n/a 


4113     Preferred  Rales 


411  32     In-County  Rates 

*         •         «  «         J, 

41 1 , 326     P;  (h: e  K a  t f •  s  F.a  rh  piece  rate 
requires  specific  pr«>para!u)n  as 
described  in  411.113.  411  114,  and  411  12 
Rates  per  addressed  ptf>(  e  are; 


Regular 
(avai). 

atM  to 

i  tenet 

ZlP-t-4  Barcoded 

UV.L 

(belter 

|F»81 

««  pM  1 

Of-y) 

OI*f) 

on»fl 

,^  1 

$0  077 

$0  077 

$C  077 

$0  077 

ij   .  .,, 

0  07? 

C073 

I.  Ci,'3 

0,062 

J5    

0  077 

C0"3 

0.060 

0.062 

K1 

0040 

n,''a 

n/a 

n/a 

K2 

0  035 

ni'a 

n'a 

n/a 

K3 .. 

0O33 
1 

n  a 

r. ,  a 
1 

n/a 

411  33     Special  Nonprofit  RnU's 

•         ■'         •         ft        * 

411,333     Piece  Rates   Each  pipce  rate 
requires  specific  pre  pa  ratKui  fis 
decntjed  in  411,113,  411,114,  aiid  411.12. 
Rates  per  addressed  are; 


L,V.  L 


"egutar 

.r-ivaii 
al>e  to 
all  pes.) 


7tPJ  4 

sue 
only) 


ZIP +  4  Barcoded 


..ener- 


onty) 


(Rat- 
■ae 

orty) 


G 

H3 

H5 

II __ 

12 „ 

13 _. 


$>.:  '.65 
0  126 
0126 

C0«8 

c  one 
o.oei 


$C  162 
C  122 
0  122 

ri'a 

'■V  a 
n/a 


0,116 

0109 

n/a 

n/a 

n/a 


0,111 

0111 

n/a 

n/a 

n/a 


411.34     Classroom  Rates 

*         *         t         *         * 

411.343    Piece  Rates.  Each  piece  rate 
requires  specific  preparation  as 
describedin411  113  411  IM  and  411.12. 
Rates  per  addressed  piece  are: 


LV,  L 


tavaii 
at>te  to 
aU  pes.) 


(tettar- 
onty) 


ZIP -t- 4  Barcoded 


ontyt      I      only) 


$0  169        $0  162        $0  152 


H3. 
H6. 
II ... 
12... 
13... 


0126 
0126 
0088 

C086 
0061 


0  122 

o.12^ 

n/a 
n/a 
rt/a 


0116 

0  10« 

n/» 

n/a 

n/a 


$0146 

0.111 

0.111 

n/a 

n/a 

n/a 


411.35     Vienre  i>f  „^«rK  ■lUiire  Rates 

411  -353     F''ic!  e  Rates.  Each  piece  rate 
requires  specific  preparation  as 
described  in  411.113,  411.114.  and  411.12. 

Rates  per  dd dressed  piece  are: 


LV.  L 


A... 
B3. 


Regular 

lava*- 

atM  10 

ail  pes.) 


$0  201 

0  158  I 


ZIP -^4 

sae 
Orty) 


Z1P  +  4  Barcoded 


(ijetter- 
aaa 
crty) 


(Flal- 
ortjf) 


$0,192 
0154 


0.182 
0.147 


$0  176 
0,143 


I^V,  t 


all  pci 


■IP*  4 


ZIP-*- 4  Barcoded 


onryj 

onty) 

B5 

CI  ..._ 

C2 

0.156 
0.119 
0.114 
0.104 

0154 
n/a 
n/a 
N/a 

0.139 
n/a 
o/a 
n/a 

0.143 
n/a 
n/a 

O 

n/a 

4?0     Ci»»»tt>c^tior 

,.^     AllDmONALEUGl 

Ki  g    iixKMENTS  FOR  SPEClWC 

F  \  rK„s 

,  •  •  • 

424  6     /.il'  -  4  Ban^LKluc  Kales 

424.61  General  The  ZIP +4  Barcoded 
rates,  available  to  letter-  and  flat-size 
publications,  incbde  a  discount  applied 
to  each  addressed  piece  prepared  in 
accordance  m    "  4.  4  62  through  424 .&4 
and  the  appii>  nt  i.  level  A/G/J  or  B/H 
sortation  requirements  in  440  or  560  (for 
letter-shce  mailpieces]  or  570  (for  flat- 
Size  mailpieces).  A  ZIP  4- 4  Barcoded  rate 
(discount)  is  not  available  for  level  C/I/ 
K  presorted  mailpieces. 

424.62  Automation  Compatibility 
Requiremt  rits  F^a  h  piece  for  which  a 
ZIP  +  4  P.a':  iMi<  il  r.,:e  is  claimed  must 
meet  the  appiicabie  physical 
requirements  (see  521  for  letter-size 
mailpieces  and  522  for  flat-size 
mailpieces)  and  must  beat  the  correct 
ZIP-f-4  or  delivery  point  barcode 
prepared  as  required  by  530  and  550. 

424.63  Minimum  Quantity 
424.631     Per  Mailing 

a.  General  There  is  no  specific 
minimum  number  of  pieces  required  for 
a  ZIP 4-4  P  •^'  "ied  rate  second-class 
mailing  f  i   wcver,  at  least  85%  of  the 
addressed  pieces  in  each  ZIP+4 
Barcoded  rale  mailing  must  bear  the 
correct  ZIP+4  or  delivery  point  barcode. 
AH  pieces  in  a  ZIP+4  Barcoded  rate 
mailing,  regardless  of  presort  level  or 
rate,  must  meet  the  applicable 
requiremrrts  r,f  ■:.?o  530,  and  550.  and 
the  addr«  >s       <    -  '  piece  in  the  mailing 
must  conlaifi  """■'      -•''!  ;  numeric  5-digit 
ZIP  Code  or  Zit'  *  4     xip  or  the  correct 
numeric  equivalent  to  the  delivery  point 
bacode. 

b.  Additional  Reqvirements  for  Flat- 
Size  Pieces.  Each  piece  in  a  ZIP  +  4 
Barcoded  rate  mailing  of  flat-size 
mailpieces  that  does  not  bear  the  correct 
ZIP+4  barcode  or  delivery  point 
barcode  (see  424.631)  must  bear  the 
correct  5-digit  barcode  for  the  delivery 
address  on  the  piece,  pjrepared  as 


14534 


Federal  Register  /  Vol.  57.  No.  17  \  Tuesday.  April  21.  1992  /  Proposed  Rules 


specified  in  552.  Non-barcoded 
mailpieces  may  not  be  included  in  a 
ZIP +  4  Barcoded  rate  mailing  of  flat-size 
mailpieces. 

424  632    Per  Package,  Sack,  and  Tray 

a.  Letter-Size  Mailpieces.  (Text  of 
existing  424.632.) 

b.  Flat-Size  Mailpieces.  Each  package 
must  contain  at  least  6  addressed  pieces 
if  claimed  at  a  level  B/H/I3/I5  rate:  no 
minimum  package  size  applies  to  pieces 
claimed  at  the  level  A/G/Jl  rates.  Each 
sack  must  contain  at  least  one  package 
of  at  least  6  addressed  pieces  if  that 
mail  is  claimed  at  a  level  B/H/IS/JS  rate; 
no  minimum  applies  to  sacks  containing 
mail  claimed  at  the  level  A/G/Jl  rates. 

424  &4     Preparation 

4J4-^".     Presort 

a.  Letter-Size  Mailpieces.  (Text  of 
existing  424.641;  replace  •"441  or  443" 
with  ■'441.  443,  or  560.") 

b.  Flat-Size  Mailpieces.  All  pieces 
must  be  presorted  together  as  required 
by  572  and  either  573  or  575. 

424.642    Packaging.  Sacking.  Traying, 
and  Palletization 

a.  Letter-Size  Mailpieces.  (Text  of 
existing  424.642;  replace  "447"  with  "441, 
443,  447.  or  560."] 

6.  Flat-Size  Mailpieces.  All  pieces 
must  be  packaged  as  required  by  572. 
and  either  sacked  as  required  by  573  or 
palletized  as  required  by  575. 

424.65  Rate  Eligibility— Letter-Size 

Mailpieces 

•  (Text  of  existing  424.643;  renumber 
subsections  accordingly] 

424.66  Rate  Eligibility— Flat-Size 
Mailpieces 

424.661     Mailings  Prepared  in  Sacks 

a.  ZIP->r4  Barcoded  or  Delivery  Point 
Barcoded  Mailpieces.  Subject  to  the 
general  eligibility  requirements  in  424.61 
through  424.64,  a  ZIP -♦-4  barcoded  or 
delivery  point  barcoded  flat-size 
mailpiece  prepared  as  specified  in  572 
and  573  can  qualify  for  the; 

(1)  B5/H5/I5  ZIP-i-4  Barcoded  rate  if 
placed  in  a  5-digit  package  containing  6 
or  more  addressed  pieces  that  is  in  turn 
sacked  to  a  5-digit,  optional  city,  or 
unique  3-digit  destination: 

(2)  B3/H3/I3  ZIP+4  Barcoded  rate  if 
placed  in  an  optional  city  or  unique  3- 
digit  package  containing  6  or  more 
addressed  pieces  that  is  in  turn  sacked 
to  an  optional  city  or  unique  3-digit 
destination; 

(3)  MGI]\  ZIP -(-4  Barcoded  rate  if 
placed  in  a  package  containing  fewer 
than  6  addressed  pieces,  in  a  nonunique 
3-digit  or  SCF  package,  or  in  any 


package  that  is  in  turn  sacked  to  a 
nonunique  3-digit  or  SCF  destination. 

b.  5-Digit  Barcoded  Mailpieces. 
Subject  to  the  general  eligibility 
requirements  in  424.61  through  424.64.  a 
5-digit  barcoded  flat-size  mailpiece 
prepared  as  specified  in  572  and  573  can 
qualify  for  the; 

(1)  BlHl]l  rate  if  placed  in  a  5-digit. 
optional  city,  or  unique  3-digit  package 
containing  6  or  more  addressed  pieces 
that  is  in  turn  sacked  to  a  5-digit, 
optional  city,  or  unique  3-digit 
destination; 

(2)  A/G/I  rate  if  placed  in  a  package 
containing  fewer  than  6  addressed 
pieces,  in  a  nonunique  3-digit  or  SCF 
package,  or  in  any  package  that  is  in 
turn  sacked  to  a  nonunique  3-digit  or 
SCF  distination. 

424.662    Mailings  Prepared  on  Pallets 

a.  General.  Rate  eligibility  for 
palletized  mail  is  determined  by  the 
sortation  level  of  the  package  in  which  a 
mailpiece  is  placed,  regardless  of  the 
destination  of  the  pallet  to  which  that 
package  is  subsequently  sorted.  Flat- 
size  mailpieces  claimed  at  a  ZIP-t-4 
Barcoded  rate  cannot  be  combined  on  5- 
digit  pallets  with  other  mailpieces 
claimed  at  a  carrier  route  or  walk- 
sequence  rate  (see  575.533c). 

b.  ZIP-k-4  Barcoded  or  Delivery  Point 
Barcoded  Mailpieces.  Subject  to  the 
general  eligibility  requirements  in  424.61 
through  424.64,  a  ZIP-f-4  barcoded  or 
delivery  point  barcoded  flat-size 
mailpiece  prepared  as  specified  in  572 
and  575  can  qualify  for  the; 

(1)  B5/H5/)5  ZIP +  4  Barcoded  rate  if 
placed  in  a  5-digit  package  containing  at 
least  6  addressed  pieces; 

(2)  B3/H3/I3  ZIP -1-4  Barcoded  rate  if 
placed  in  an  optional  city  or  unique  3- 
digit  package  containing  at  least  6 
addressed  pieces; 

(3)  A/G/Jl  ZIP -I- 4  Barcoded  rate  if 
placed  in  a  package  containing  fewer 
than  6  addressed  pieces  or  in  a 
nonunique  3-digit  or  SCF  package. 

c.  5-Digit  Barcoded  Mailpieces. 
Subject  to  the  general  eligibility 
requirements  in  325.113,  a  5-digit 
barcoded  flat-size  mailpiece  prepared  as 
specified  in  572  and  575  can  qualify  for 
the; 

(1)  B/H/J  rate  if  placed  in  a  5-digit. 
optional  city,  or  unique  3-digit  package 
containing  at  least  6  addressed  pieces; 

(2)  A/G/I  rate  if  placed  in  a  package 
containing  fewer  than  6  addressed 
pieces  or  in  a  nonunique  3-digit  or  SCF 
package. 


CHAPTER  5-AUT0MATI0N-<:0MPATIBLE 

MAIL 

510  General 

511  CONTENT 

This  chapter  contains  physical, 
addressing,  and  barcoding  requirements 
for  cards  and  letter-  and  flat-size 
mailpieces  eligible  for  the  automation- 
based  rates  detailed  in  313.  411,  and  611. 
This  chapter  also  presents  the 
preparation  requirements  for 
automation-compatible  flat-size 
mailpieces  (see  5:'0).  and  alternative 
preparation  requirements  for 
automation-compatible  cards  and  letter- 
size  mailpieces  {see  560). 
♦         .         •        •        « 

5 1 3  PREPARATION'  REQUIREMENTS 

513.1  .Mtemative  Preparation 
Requirements  for  Cards  and  Letter-Size 
Mailpieces 

[Text  of  existmji!  513  ] 

513.2  Preparation  Requirements  for 
Flat-Size  Mailpieces 

All  automation-based  rate  mailings  of 
flat-size  mailpieces  (as  defined  in 
128,32)  must  be  prepared  as  specified  m 
5~2  and  either  573  or  575. 

514  DEFINITIONS 

514  1     .Automation-Based  Rates 

514.11     ZIP- 4  Barcoded  Rates 

514.111     Cards  and  Letter-Size 
Mailpieces 

[Revise  the  beginning  of  the  existing 
text  to  read;]  The  ZIP -^4  Barcoded  rates 
for  cards  and  letter-size  mailpieces 
include  *  *  * 

514.112    Flat-Size  Mailpieces.  The 
ZIP-f-4  Barcoded  rates  for  flat-size 
mailpieces  include  the  ^s  ZIP-*- 4 
Barcoded  and  nonpresorted  ZIP -4 
Barcoded  First-Class  rates:  the  level  A. 
B,  G,  H,  and  J  ZIP-t-4  Barcoded  second- 
class  rates:  and  the  H  ZIP-k-4  Barcoded 
and  Basic  ZIP^4  Barcoded  third-class 
rates. 


516  [RESERVED] 

517  MAIUNG 

[Text  of  existing  570.) 

520  Physical  Requirements  tor  All  Pieces 
In  AutomatiorvBased  Rate  Mailings 

521  CARDS  AND  LETTER-SIZED 
MAILPIECES 

(Redesignate  existing  sections  521  1 
through  521,5  and  521,11  through  521,15, 
renumber  subsections  accordingly;  no 
change  in  text.  Renumber  existing  522 
through  527  as  52 12  through  521,7; 
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renumber  subsections  accordingly:  no 
change  in  text,  except  retitle  new  521.6 
as  Flexibility  of  Letter-Size  Mailpieces  ] 

522     FLAT-SIZE  MAILPIECES 

522.1     Physical  Characteristics 

522.11     Size 

522.111  Length.  For  purposes  of 
automation  compatibility,  the  length 
(horizontal  dimension)  of  a  flat-size 
mailpiece  must  be  at  least  6  inches  but 
not  more  than  15  inches  fsee  128. .32  ari.d 
522.113). 

522.112  Height.  For  purposes  of 
automation  compatibility,  the  height 
(vertical  dimension)  of  a  flat-size 
mailpiece  must  be  at  least  6  inches  but 
not  more  than  12  inches  (see  128.32  and 
522.113). 

522,113     Determination  of  Mailpiece 
Length  and  Height 

a.  Address  Orientation.  For  purposes 

of  this  section,  the  length  and  height  of 
flat-size  pieces  are  not  determined 
based  on  the  orientation  of  the  address. 

b.  Single-sheet  and  Enveloped 
Mailpieces.  For  flat-size  maiipieces 
prepared  as  single-sheets  or  m 
envelopes,  full-length  wrappers,  or  full- 
length  sleeves,  the  length  is  the  longest 
dimension:  the  height  is  the  dimension 
that  is  perpendicular  to  the  length. 

r.  Folded  and  Bound  Mailpieces.  For 
flat-size  pieces  (such  as  self-mailers, 
magazines,  and  newsletters  that  may  or 
may  not  be  enveloped,  wrapped,  or 
sleeved)  that  have  a  bound  or  folded 
edge,  the  height  is  the  dimension 
parallel  to  the  bound  or  folded  edge:  the 
length  is  the  dimension  that  is 
perpendicular  to  the  height  If  the  piece 
is  folded  more  than  once,  or  is  bound 
and  then  folded,  the  determination  of 
the  height  of  the  mailpiece  is  based  on 
the  final  fold  made  in  the  mailpiece. 

522.114  Aspect  Ratio  There  is  no 
aspect  ratio  requirement  for  flat-size 
pieces  for  purposes  of  automation 
compatibility. 

522.115  thickness.  A  flat-size 
mailpiece  must  be  at  least  0.009  inch  but 
not  more  than  0.75  inch  thick. 

522.116  Determination  of  Address 
Side  of  Mailpiece 

a.  Pieces  with  Only  Closed  or  Sealed 
Edges.  The  address  side  of  the  mailpiece 
is  self-defining  for  single-sheet 
mailpieces  and  those  prepared  m 
envelopes,  full-length  wrappers,  or  full- 
length  sleeves,  based  on  the  mailer's 
placement  of  the  delivery  address. 
Although  wither  side  can  be  used  for 
this  purpose,  both  the  address  and 
postage  must  appear  on  the  same  side  of 
the  mailpiece. 

b.  Other  Mailpieces.  For  folded  and 
bound  mailpieces  not  prepared  in  an 


envelope,  full-length  wrapper,  or  full- 
length  sleeve,  the  address  side  of  the 
mailpiece  is  that  which  faces  the  reader 
when  the  piece  is  positioned  so  that  the 
height  of  the  mailpiece  (see  522.11)  is 
vertical,  the  folded  or  bound  edge  (or  the 
final  fold  if  both  bound  and  folded  or 
folded  more  than  once!  is  to  the  right, 
and  any  intermediate  bound  or  folded 
edge  is  at  the  bottom. 

522  117    Preferred  Address  Location 

a.  Pieces  With  Only  Closed  or  Sealed 
Edges.  The  preferred  address  location 
for  single-sheet  mailpieces  and  those 
prepared  in  envelopes,  full-length 
wrappers,  or  full-length  sleeves  is  the 
center  of  the  address  side. 

b.  Other  Mailpieces.  For  folded  and 
bound  mailpieces  not  prepared  in  an 
envelope,  full-length  wrapper,  or  full- 
length  sleeve,  the  preferred  address 
location  IS  parallel  to  either  edge  of  the 
upper  right  comer  of  the  address  side  of 
the  mailpiece,  as  defined  in  522.116b. 

522.12  Shape.  Each  piece  in  the 
mailing  must  be  rectangular  in  shape. 

522.13  Weight  The  weight  of  each 
piece  in  a  First-Class  mailing  must  not 
exceed  11  ounces.  The  weight  of  each 
piece  in  a  second-  or  third-class  mailing 
must  not  exceed  16  ounces. 

522.14  Prohibitions 

522.141  Prohibited  Wrapping. 
Polywrapped,  polybagged,  or 
shnnk wrapped  mailpiecerare  not 
acceptable  m  a  mailing  claimed  at  an 

automation-based  rate. 

522.142  Prohibited  Closures 

a.  Clasps,  String,  Buttons.  Clasps, 
string,  buttons,  or  like  materials  must 
not  be  affixed  to  mailpieces  in  a  mailing 
claimed  at  an  automation-based  rate. 
Other  protrusions  that  impede  or 
damage  mail  processing  equipment  are 
also  prohibited. 

b.  Staples.  Staples  must  not  be  used 
as  a  substitute  for  tabs  or  wafer  seals  on 
pieces  claimed  at  an  automation-based 
rate.  As  a  method  of  binding,  staples 
may  be  placed  m  the  fold  or  spine  of  a 
magazine  or  booklet-type  or  similar 
mailpiece  provided  they  are  parallel 
with  the  bound  edge,  tightly  and 
securely  inserted,  and  do  not  protrude 
from  the  mailpiece  so  as  to  damage  or 
interfere  with  automated  processing 
equipment. 

522.15  Tabs.  Wafer  Seals,  Tape,  and 

Glue 

522.151     Noninterference.  Tabs,  wafer 

seals,  tape,  or  glue  must  not  interfere 
with  recognition  of  postage  information, 
rate  markings,  the  delivery  or  return 
addresses,  or  the  barcode.  If  any  part  of 
the  barcode  is  printed  on  a  tab  or  wafer 


seal,  that  tab  or  wafer  seal  must  meet 
the  background  reflectance  criteria  in 
551.4. 

522.152  Adhesion  Requirements  for 
Tabs  and  Wafer  Seals.  (Copy  text  of 
existing  521.53.] 

522.153  Cellophane  Tape.  Subject  to 
the  specifications  of  522.151,  cellophane 
tape  may  be  used  as  the  closure  for  a 
flat-size  mailpiece,  but  it  may  not  be 
placed  over  the  barcode  or  where  the 
barcode  will  be  printed,  nor  may  any 
portion  of  the  barcode  be  printed  on 
cellophane  tape. 

522.154  Clue.  [Copy  text  of  existing 
521.55] 

522.16    Flexibility  and  Rigidity 

522.161  Flexibility.  A  flat-size 
mailpiece  must  have  sufficient  flexibility 
to  fit  between  2  concentric  arcs  drawn 
on  a  horizontal  flat  surface,  one  with  a 
radius  of  15.72  inches  and  another  with 
a  radius  of  16.72  inches,  when  the 
mailpiece  is  held  vertically  (i.e..  with  the 
bound,  folded,  or  final  folded  edge  (as 
applicable)  positioned  perpendicular  to 
the  surface  of  which  the  arcs  are 
drawn). 

522.162  Rigidity.  A  flat-size 
mailpiece  must  have  sufficient  rigidity 
so  that,  when  placed  flat  on  a  surface  so 
that  it  extends  unsupported  5  inches  off 
that  surface,  no  part  of  the  edge  of  the 
mailpiece  that  is  opposite  the  bound, 
folded,  or  final  folded  edge  (as 
applicable)  deflects  either  more  than  1% 
inches  (if  the  mailpiece  is  less  than  V» 
inch  in  thickness)  or  more  than  2% 
Inches  (if  the  mailpiece  is  Vi  inch  or 
more  in  thickness). 

522.163  Test  Device,  The  test 
described  in  522.161  and  522.162  must  be 
performed  using  a  "fiats  machinability 
test  device."  constucted  to  meet  Postal 
Service  specification  USPS-STD-28, 
following  the  instructions  for  use  of  that 
device. 

522.164  Obtaining  Test  Devices, 
Instructions,  and  Information.  Although 
the  Postal  Service  will  not  test  flat-size 
mailpiece  flexibility  for  mailers,  the 
Postal  Service  will  make  the  "flats 
machinability  test  device"  available  to 
customers  and  will  provide  technical 
assistance  to  mailers  who  wish  to 
conduct  their  ov>m  testing  of  flat-size 
mailpiece  for  flexibility,  or  who  wish  to 
fabricate  or  use  a  testing  device  that 
meets  postal  specifications.  Information 
and  assistance  is  available  from  the 
field  division  director,  marketing  and 
communications,  serving  the  mailer's 
location  (see  132). 

522.17    Uniformity 

522.171     Surface.  The  exterior  sui  fa  ce 
of  Oat-size  mailpieces  must  have  no 
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a"  ichmenU  and  must  be  free  of  any 
proi;uberance8  caused  by  prohibited 
clo';  .-f's  '5^■•5  521142).  by  irregularly- 
shaped  or  di3tnbu'ed  contents  (see 
522.1721.  or  by  untnmmed  excess 
m'ena!  used  to  construct  the  envelope. 
wrapper  or  siee\e 

522.172    Contents  The  contents  of  a 
r  J-  size  maiipiece  must  be  of 
!:  :;rox!Tr.a-ely  unjform  thickness. 
Wpt^rp  applicable,  the  contents  must 
also  be  approximately  the  same  size  as 
t-^e  envelope,  wrapper,  or  sleeve  in 
which  they  are  mailed-  If  the  contents 
are  of  irregiiiar  thickness  or  smaller  than 
the  envelope?  wrapper,  or  sleeve  in 
which  they  a.-e  rr. ailed,  those  contents 
rr.'js;  be  prepared  'o  meet  the 
recjiurements  of  522.171  and  secured  in 
p'ace.  if  aecessary.  to  prevent  them  from 
shiftir^  within  the  wTapping  during 
automated  processing.  55; 

522  173    Reijular  Shape.  Each  flat-size 
maiipiece  trust  have  a  smooth  and 
regular  shape,  free  of  creases,  folds. 
tears  and  other  irregularities  that  would 
render  it  incompatible  with  processing 
on  automated  equipment. 

5222     Preparation  for  Mdilinij 

522^     General  iMs  preterrw)  that 
each  Qat-«rze  rr^i  :ptece  be  prepared  in 
an  enveiope  or  equivalen*  wrapping  that 
13  closed  on  all  four  sides  and  is  free  of 
un'nrrjned  excess  matenai.  Each  such 
mai'.piece,  as  well  as  folded  flat-size 
self-mailers  (whether  formed  of  sin^  Of 
nuitiple  sheets).  na;-size  cartis.  and  flat- 
size  booklet-type  maiipieces  and 
rr,,daaz;nes  must  meet  the  requirements 
of  522. 1  and  522.-3  The  barcode  must 
appear  on  the  adaresa  side  of  the 
maiipiece  as  denned  m  522.118. 

522-22    Addiuonal  Requirements  for 
Booklet-Type  Maiipieces  and 
Magazines-  The  contents  of  flat-size 
n-ailpieces  prepared  in  sleeves  or  other 
wrappers  must  be  sufficiently  secure  in 
the  sleeve  or  wrapper  to  stay  in  place 
dunng  postal  pnxiessmg-  if  nntt  r.al 
which  bears  the  delivery'  aaaress  or 
barcode  for  the  mdiipsece  is  encjuSfd  in 
a  partial  wrapper,  that  ^^'^pper  must  be 
sufficiendy  secure  to  prevfnt  anv 
movement  of  the  contents  •^.a'  would 
cause  the  delivery  address  or  barcode  to 
be  obsciired. 

522.J     Lab«is  and  Stickers  un  Outside  of 
Mailpiecec 


540  Rsoui^emeots  ior  Nonbarcoded 

Ma!ipi»<:«s  Qualttying  for  ZIP  •  *  Rates 

541  GENERAL 
541.1    Applicability 

The  requii^ements  in  542  through  546 
apply  to  all  letter-sire  maiipieces 
(including  First-Class  card  rate  mail) 
claimed  at  a  ZIP+4  rate  except  those  on 
which  the  requirement  for  a  ZIP-*- 4  code 
has  been  met  by  a  ZIP -1-4  barcode  or 
delivery  point  barcode  on  the  maiipiece 
in  accordance  with  the  requirements  in 
550.  Only  letter-size  maiipieces  may  be 
claimed  at  a  ZlP-f-4  rate. 
•        *        •        •        • 

550  P»"Mi-i"?f^"?'^ts  '0'  Ba'corted  Pieces 

551  7         4    ARCOUE 
REQUiKi^ir  VTS 


iifiri  .nde  ijn  a!  lor: 


[Duplicate  existing  52 
subsections  accordingly,  norfwmgein 
text  I 


551.21  General 

551-211    Cards  and  Letter-Size 
Maiipieces.  On  cards  and  letter-size 
maiipieces.  the  ZIP -♦-4  barcode  or 
delivery  point  barcode  must  be  located 
either  within  the  barcode  read  area  in 
the  lower  right  comer  of  the  address 
side  of  the  maiipiece  in  accordance  with 
551.22  and  551.23,  or  within  the  address 
block  as  prescribed  in  551.24 

551.212    Flat-Size  Maiipieces  On  flat 
size  maiipieces.  the  ZIP  +  4  barcode  or 
delivery  point  tjarcode  must  be  located 
on  the  address  side  of  the  maiipiece  a-; 
provided  in  551.25. 

551.22  Barcode  Clear  Zone  (Lower 
Right  Comer) — Letter-Size  Maiipieces 

•  *        •        •        • 

551.23  Piacement  of  Barcodes  on 
Letter-Size  Maiipieces — Lower  Right 
Comer 

•  •        >        •        * 

551.24  Placement  of  Barcodes  Letter 
Size  Maiipieces — Address  Block 

IRedesignated  exist! n«  551  25  551  251 
551.252.  and  Exhibit  551.252  as  551  24 
551.241.  551.242.  and  Exhibit  551  242 
respectively;  no  change  in  text) 

•  «        •        •        • 

551.25  Placement  of  Barcodes  on 
Flat-Size  Maiipieces 

551.251  General.  The  ZIP -I- 4  or 
delivery  point  barcode  must  he  placed 
on  the  address  aide  of  the  maiipiece. 
Regardless  of  location,  the  edge  of  the 
maiipiece  must  be  at  least  ^  inch  from 
either  end  of  tlM  barcode  and  at  least  ^h 
inch  from  either  the  top  or  bottom  of  the 
barcode. 

551.252  In  Address  Bi(»   Barcodes 
placed  in  the  address  b!<x:k  (the 
preferred  location)  most  meet  the 
requiremente  of  551.242a-b.  551.242d-f. 
and  551-242i-i- 


551253     On  Inserts.  Barcodes  placed 

on  inserts  must  meet  the  requirements  of 
551.723,  551.731,  and  551733 

551.254     Background  Regardless  of 
the  presence  of  other  pnnting  or 
materials  (see  522.3)  on  the  maiipiece. 
that  portion  of  the  surface  of  the 
maiipiece  on  which  the  barcode  is 
printed  must  meet  the  reflectance 
requirements  of  551. 4. 

551.26    Duplicate  Barcodes  Whether 
when  ongmaliy  mailed  or  when 
returned  by  an  addressee  as  a  response 
piece,  the  address  side  of  a  maiipiece 
cannot  bear  any  POSTNET-format 
barcode  other  than  that  which  is  correct 
for  the  delivery  address  on  the 
maiipiece  or  for  the  unique  ZIP-*  4  code 
provided  to  BRMAS  customers  under 
917.14,  Other  raailer-applied  barcodes 
may  appear  on  the  address  side  of  the 
maiipiece  provided  their  format  is  not 
intelligible  or  confusing  to  automated 
postal  equipment.  Advice  on  the  use  of 
other  barcode  formats  may  be  obtained 
from  the  field  division  automation/ 


readability  specialist. 


551.5    Skew  and  Baseline  Shift 

551.51     Cards  andn  Letter-Size 
Maiipieces.  [Text  of  existing  551.5  ) 

551.52    Flat-Size  Maiipieces 

551.521  Genera!  Requirement.  The 
effect  of  positional  skew  (slant)  of  the 
bars  in  the  barcode  must  be  limited  to  a 
maximum  rotation  of  the  bars  ±  10 
degrees  from  a  perpendicular  to  the 
baseline  of  the  barcode.  The  baseline  of 
the  bars  must  not  be  vertically  offset 
more  than  0.005  inch  from  the  average 
baseline  of  the  code  field. 

551.522  Barcode  in  Address  Block, 
The  address  block  and  barcode  should 
be  located  approximately  parallel  to  an 
edge  of  the  maiipiece  so  that  the 
combined  effect  of  positional  and 
rotational  skew  does  not  cause  the 
rotation  of  the  barcode  to  exceed  ±10 
degrees  from  parallel  to  the  edge  of  the 
maiipiece. 

551.523  Barcode  Not  in  Address 
Block  The  barcode  should  be  located 
approximately  parallel  to  an  edge  of  the 
maiipiece  so  that  the  combined  effect  of 
positional  and  rotational  skew  does  not 
cause  the  rotation  of  the  barcode  to 
exceed  ±10  degrees  from  parallel  to  the 
edge  of  the  maiipiece. 

.         •         •         • 

552     H\T -DIGIT  BARCODE 
REQUIREMENTS 

552.1     Genenl 

(Revised  the  last  sentence  as  follows:] 
All  5-digit  barcodes  must  meet  the 
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applicable  requirements  of  551,3  through 
5517,  and  552.2  through  552.4. 


552.3     Barcode  Location — Letter-Size 
Mailpieces 


552.4     Barcode  Location — Flat-Size 
Mailpieces 

552.41  General.  The  5-digit  barcofJe 
must  be  placed  on  the  address  side  of 
the  mailpiece.  Regardless  of  location, 
edge  of  the  mailpiece  must  be  at  least  ^'» 
inch  from  either  end  of  the  barcode  and 
at  least  ''«  inch  from  either  the  top  or 
bottom  of  the  barcode. 

552.42  In  Address  Block,  Barcodes 
placed  in  the  address  block  (the 
preferred  location]  must  meet  the 
requirements  of  551,242a-b,  551  242d-f 
and  551.242i-j. 

552.43  On  Inserts  Barcodes  placed 
on  inserts  must  meet  the  requirements  of 
551.723.  551.731,  and  551.733. 

552.44  Background,  Regardless  of  the 
presence  of  other  printing  or  materials 
(see  522.3)  on  the  mailpiece.  that  portion 
of  the  surface  of  the  mailpiece  on  which 
the  barcode  is  printed  m.ust  meet  the 
reflectance  requirements  of  551  4 

560    Presort  Requirements  for  Letter-Size 
Mailpieces 


570  Presort  Requirements  tor  Flat-Size 
Mailpieces 

571  GENERAL 

571.1     Applicability 

All  mailings  of  First-,  second-,  and 
third-class  flat-size  mailpieces  claimed 
at  an  automation-bdsed  rate  must  he 
presorted  in  packages  (see  572J  and 
either  sacks  (see  573)  or  pallets  (see 
575). 

5n.2     Rate  Eligibility 

Flat  size  mailpieces  are  eligible  for 
automation-based  First-,  second-,  and 
third-class  rates  as  described  in  325.14, 
411.126,  and  628.3.  respectively.  Also  see 
Exhibits  571.2a-c 

571.3     Prohibited  Combinations 

A  single  mailing  (le,.  ail  the  m.ail 
reported  on  the  same  mailing  statement) 
cannot  contain  mail-pieces  claimed  at 
an  automation-based  rate  and  other 
mailpieces  claimed  at  a  earner  route  or 
walk-sequence  rate,  nor  pieces  of 
different  classes,  nor  pieces  from 
different  processing  categories. 
Palletized  mailings  are  further  restricted 
by  575.62c. 


572     PACKAGE  PREPARATION  A\D 
LABELING 

572.1  General  Requirements  for 
Package  Preparation 

572  11    Facing  and  Counterstacking. 
Each  piece  in  a  package  must  be  faced 

the  same  way  with  a  delivery  address 
facing  up  and  visible  on  the  top  piece  in 
the  package.  Counterstacking  is 
permitted  provided  all  pieces  remain 
friced  the  same  way, 

5"2,12     Thickness.  Flat-size 
mailpieces  should  be  prepared  in  as  few 
packages  as  possible.  Packages  of  flat- 
9.ze  mailpieces  prepared  in  sacks  should 
r.ot  exceed  6  inches  Packages  on  pallets 
must  meet  the  requirements  of  575. 

5"2,13     Securing  Packa^'ps 

572.131     Method.  Packages  must  be 
secured  by  flat  plastic  strap,  rubber 
bands,  or  string  tigh!iy  placed  first 
around  the  longer  diniriisuin,  then 
around  the  shorter  dimension.  Elastic 
strapping  may  be  used  if  approved  by 
the  Engineering  and  Development 
Center  (see  572.122),  The  entire  package 
may  also  be  enclosed  in  heavy  guage 
plastic  or  shrink  wrap  to  enhance  the 
contents'  resistance  to  damage  in 
transit.  The  strapping  or  wrapping 
material  must  not  be  applied  or  located 
«o  as  to  obstruct  the  address  or 
sortation  markings  on  the  top  piece  in 
the  package,  or  to  inhibit  the 
machmability  of  the  mailpieces. 

5~2  132    Testing  of  Elastic  Strapping 
Material.  [Duplicate  existing  561.223; 
amend  internal  cites  accordingly.] 

572.14    Labeling  Packages 

572.141  Standard  Package  Labeling 
Requirements.  Except  as  provided  by 

572  142.  the  correct  pressure-sensitive 
lable  required  by  572.2  must  be  firmly 
affixed  on  the  address  side  of  the  top 
piece  m  each  package  next  to  the 
address  label. 

572.142  Optional  Package  Labeling 
Requirements.  [DupHcate  section 
441.232:  amend  internal  cites 
accordingly;  m  new  572.142c,  delete 
existing  examples  for  firm,  carrier  route, 
optional  SDC,  state,  and  mixed  state 
packages;  on  the  remaining  examples, 
replace  '^-DIGIT'  with  -50  B/C." 

MIXED  CIT>''  with  'CITY  B/C,"  "3- 
DIGIT'  with  •  3D  B/C."  and  "SCF'  with 

SCF  B/C,  add  a  new  example  for 
residual  mail  packaged  to  the  origin 
SCF;  "RES  B/C."l 

572.2  Presort  Sequent  e  for  P.u  k.tte 
Preparation 

572.21     General  Requirements 

572.211     Sequence.  All  pieces  in  the 
same  maiUng  must  be  pre-sorted 
together  to  the  finest  extent  in  the 


sequence  and  manner  required  by 
572.22,  572.24,  and  572.25. 

572.212    Minimum  Number  of  Pieces. 
When,  for  rate  eligibility,  a  minimum 
number  of  pieces  for  a  specific  level  of 
sortation  is  required,  those  pieces 
should  be  prepared  in  a  single  package 
or  in  as  few  packages  as  possible.  Rate 
eligibility  will  not  be  affected  if  those 
pieces,  because  of  their  size,  must  be 
placed  in  multiple  packages  if  those 
pieces  total  to  the  required  number  and 
the  packages  in  which  they  are  placed 
are  all  correctly  sorted  together  to  the 
applicable  destination. 

572.22  Required  5-Digit  Packages 

572.221  First-Qass  Mail  If  there  are 
10  or  more  addressed  pieces  for  the 
same  5-digit  ZIP  Code  destination,  they 
must  be  prepared  in  a  5-digit  package 
for  that  destination,  a  red  "D"  lable 
must  be  placed  on  the  top  piece  in  the 
package  or  the  correct  optional 
endorsement  line  must  be  used  (see 
572.14).  Except  as  provided  by  572.212. 
packages  of  mail  claimed  at  the  3/5 
ZIP 4- 4  Barcoded  or  Presorted  First- 
Class  rates  must  contain  at  least  10 
addressed  pieces. 

572.222  Second-Class  Mail.  If  there 
are  6  or  more  addressed  pieces  of  mail 
for  the  same  5-digit  ZIP  Code 
destination,  they  must  be  prepared  in  a 
5-digit  package  for  that  destination.  A 
red  "D"  label  must  be  placed  on  the  top 
piece  in  the  package  or  the  correct 
optional  endorsement  line  must  be  used 
(see  572.14).  Except  as  provided  by 
572.212,  packages  of  mail  claimed  at  the 
level  B/H  rates  must  contain  at  least  6 
addressed  pieces;  other  packages  mail 
may  contain  fewer. 

572.223  Third-Class  Mail.  If  there  are 
10  or  more  addressed  pieces  for  the 
same  5-digit  ZIP  Code  destination,  they 
must  be  prepared  in  a  5-digit  package 
for  that  destination.  A  red  "D"  label 
must  be  placed  on  the  top  piece  in  the 
package  or  the  correct  optional 
endorsement  line  must  be  used  (see 
572.14).  Except  as  provided  by  572.212. 
packages  of  mailed  claimed  at  the  3/5 
ZIP -1-4  Barcoded  or  3/5  presort  rates 
must  contain  at  least  10  addressed 
peices;  other  packages  may  contain 
fewer. 

572.23  Optional  Multicoded  City 
Packages  (Second-Class  Mail  Only). 
After  preparation  of  packages  under 
572.22,  if  there  are  6  or  more  addressed 
pieces  for  one  of  the  multicoded  cities 
listed  in  Exhibit  122.63a.  they  may  be 
prepared  in  a  multicoded  city  package 
for  that  destination.  A  yellow  "C"  label 
must  be  placed  on  the  top  piece  in  the 
package  or  the  correct  optional 
endorsement  line  must  be  used  (see 
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5~-  \i''  Muiticoded  city  packages  may 
be-  p-^^^^r^d  hy  !ne  mailer  on  a  selected 
hdsis  Except  as  provided  by  572.212. 
packages  oi  ptw-es  claimed  at  the  level 
B'H  rates  must  contain  at  least  8 
addr-'ssed  pieces.  Other  packages  may 
c  intdin  fewer  First-  or  third-class  mail 
may  no?  be  prepared  in  optional 
--  .I'lcoded  city  packages. 

5":  24    Required  3-Digit  Packages 

5'--2-il     First-Class  Mail.  After 
preparation  of  packages  under  572.22 
and  572.23,  if  there  are  50  or  more 
addressed  pieces  for  the  same  3-digit 
ZIP  Code  area,  they  must  be  prepared  in 
3-dig!t  packages  for  that  destination. 
The  destination  facihties  associated 
with  all  assigned  3-digit  ZIP  Code 
prefixes  are  listed  m  Exhibits  122.63b-d. 
A  green  "3"  label  must  be  placed  on  the 
top  piece  m  the  package  or  the  correct 
optional  endorsement  hne  must  be  used 
(see  572.141.  Except  as  provided  by 
575.212.  3-d!8it  packages  of  mail  claimed 
at  the  3/5  ZIP  *  4  Barcoded  or  Presorted 
First-Qas*  rates  mast  contain  at  least  10 
addressed  pieces  and  all  such  packages 
in  the  same  mailing  must  contain  a  total 
of  at  least  50  addressed  pieces  for  the 
same  3-digit  destination. 

5'2.242    Second-Class  Mail.  After 
preparation  of  packages  under  572.22 
and  572.23.  If  there  are  6  or  more 
addressed  pieces  for  the  same  3-digit 
ZIP  Code  .\rea,  they  must  be  prepared 
in  a  3-digit  package  for  that  destination. 
The  destination  facilities  associated 
with  all  assigned  3-digit  ZIP  Code 
prefixes  are  listed  in  Exhibits  122.63b-d. 
A  green  "3"  label  must  be  placed  on  the 
top  piece  in  the  package  or  the  correct 
optional  endorsement  line  must  be  used 
(see  572.14).  Except  as  provided  by 
572.212.  packages  of  mail  sorted  to 
unique  3-digtt  destinations  (see  Exhibit 
122.63b)  and  claimed  at  the  level  B/H 
rates  must  contain  at  least  6  addressed 
pieces;  other  packages  may  contain 
fewer. 

5~2  243    Third-Class  Mail.  After 
p-eparation  of  packages  under  572.22 
and  572.23.  if  there  are  10  or  more 
addressed  pieces  for  the  same  3-digit 
ZIP  Code  area,  they  must  be  prepared  in 
a  3-digit  package  for  that  destination. 
The  destination  facilities  associated 
w T!  aii  assigned  3-digit  ZIP  Code 
p-efixes  are  hsted  in  Exhibits  122.83b-d. 
.•\  green  '  2"  label  must  be  placed  on  the 
top  piece  in  the  package  or  the  correct 
optional  endorsement  line  must  be  used 
(see  572  14).  Except  as  provided  by 
572.212.  D^ckaa'-'!  of  mail  claimed  at  the 
3/5  ZIP  -  4  Lia.-coaed  or  3/5  presort  rates 
must  contain  at  least  10  addressed 


pieces.  Other  packages  may  contain 
fewer. 
572.25    Required  SCF  Packages 

572.251  First-Class  Mail.  After 
preparation  of  packages  under  572.22 
through  572.24.  if  there  are  10  or  more 
addressed  pieces  for  the  same  SCF 
destination,  they  must  be  prepared  in  an 
SCF  package  for  that  destination.  SCF 
destinations,  for  purposes  of  this 
section,  and  the  ZIP  Code  ranges  each 
serves,  are  listed  in  Exhibit  122.63d.  A 
green  "3"  label  must  be  placed  on  the 
top  piece  in  the  package  or  the  correct 
optional  endorsement  line  must  be  used 
(see  572.14).  Except  as  provided  by 
572.212.  packages  of  First-Class  Mail 
must  contain  at  least  10  addressed 
pieces. 

572.252  Second-Class  Mail.  After 
preparation  of  packages  under  572.22 
through  572.24.  if  there  are  6  or  more 
addressed  pieces  for  the  same  SCF 
destination,  they  must  be  prepared  in  an 
SCF  package  for  that  destination.  SCF 
destinations,  for  purposes  of  this 
section,  and  the  ZIP  Code  ranges  each 
serves,  are  listed  in  Exhibit  122.63d.  A 
green  "3"  label  must  be  placed  on  the 
top  piece  in  the  package  or  the  correct 
optional  endorsement  line  must  be  used 
(see  572.14).  Packages  may  be  prepared 
that  contain  fewer  than  6  addressed 
pieces. 

572.253  Third-Class  Mail.  After 
preparation  of  packages  under  572.22 
through  572.24.  if  there  are  10  or  more 
addressed  pieces  for  the  same  SCF 
destination,  they  must  be  prepared  m  an 
SCF  package  for  that  destinati9n.  SCF 
destinations,  for  purposes  of  this 
section,  and  the  ZIP  Code  ranges  each 
serves,  are  listed  in  Exhibit  122.63d.  A 
green  "3"  label  must  be  placed  on  the 
top  piece  in  the  package  or  the  correct 
optional  endorsement  line  must  be  used 
(see  572.14).  Packages  may  be  prepared 
that  contain  fewer  than  10  addressed 
pieces. 

572-26    Required  Residual  Packages 
After  preparation  of  packages  under 
572.22  through  572.25,  all  remaining 
pieces  must  be  placed  in  packages  of  10 
addressed  pieces  each.  The  address  side 
of  the  top  copy  in  each  such  package 
must  be  covered  by  a  facing  slip  bearing 
the  word  "Residual"'  or  the  abbreviation 
■■Resid."  The  "last"  package  in  the 
mailing  may  contain  up  to  19  addressed 
pieces:  other  packages  containing  fewer 
than  10  pieces  may  not  be  prepared 
except  as  required  to  meet  palletization 
requirements. 


573     SACK  PREPARATION  AND 

LABFI-ING 

573  1     General  Requirements  for  Sack 
Preparation 

573.11  Weight.  The  weight  of  a  sack 
(or  pouch)  and  its  contents  rr.ay  not 
exceed  70  pounds. 

573.12  Equipment,  Packages  of  fiat- 
size  mailpieces  prepared  under  5*^2  must 
be  sorted  to  green  nylon  pouches  or 
sacks  (for  First-Class  Mail  as  directed 
by  the  postmaster),  to  brown  sacks  (for 
second-class  mail),  or  to  grey  canvas 
sacks  (for  third-class  mail).  Pallets  may 
be  used  for  packages  or  sacks  as 
provided  by  575. 

S-a  1 3     Sack  Isabels 

573.131  Ge.nera!-  The  applicable  sack 
label  (see  573  134  and  57321  must  be 
securely  placed  in  the  label  holder  of 
each  sack.  Sack  labels  supplied  by  the 
Postal  Service  bear  machine-printed 
barcodes  that  enable  sortation  on 
automated  eqiiipmont.  Second-  and 
third-class  mailers  who  produce  their 
own  labels  are  urged  to  prepare  them 
with  barcodes  as  specified  in  5"3.137. 

573.132  Physical  Specifications 

a.  Sack  Labels.  Strip  labels  to  fit  label 
holders  in  sacks  must  be  printed  on  70 
pound  or  heavier  stock  that  is  white  or 
manila  if  used  for  First-  or  third-class 
mail,  or  pink  if  used  for  second-class 
mail,  with  a  vertical  dimension  of  0.965 
inch  (±  0.015  inch)  and  a  horizontal 
dimension  of  3.312  inches  ( r  0.062  inch). 

b.  Tray/Pouch  Labels.  Tray  labels 
required  by  to  fit  the  size  of  the  label 
holder  in  pouches  must  meet  the 
specifications  in  5614", 

573.133  Method  of  Preparation,  Sack 
labels  must  be  machi.ne-pnnted  to 
ensure  legibility;  handwritten  sack 
labels  are  not  acceptable, 

573.134  Content  of  Printed  Text 
Lines 

a.  Description  There  are  three  printed 
lines  required  on  sack  labels:  Line  1 — 
Destination.  Line  2 — Contents,  and  Line 
3 — Mailer  name  and  location  The 
information  contained  on  these  printed 
text  lines  must  be  as  specified  in  573  2, 

b.  Line  1— Destination.  Une  1,  the 
destination  line,  must  be  the  first  visible 
line  on  the  sack  label  It  must  be 
completely  visible  when  the  label  is 
placed  in  the  label  holder.  To  ensure 
such  visibility,  mailers  should  print  the 
top  line  80  that  it  is  no  less  than  '•h 
(0,125)  inch  below  the  top  of  the  label 
when  the  label  is  cut  and  prepared  for 
use.  The  destination  information  must 
be  as  specified  in  573.2. 


Federal  Register  /  Vol.  57,  No.  77  /  Tuesday,  April  21.  1992  /   Proposed  R. 


IPS 


14539 


c.  Abbreviations.  [Duplicate  text  of 
existing  441.321e,  except  replace  cites  in 
441.321e(4)  with  "573.2,"] 

d.  Line  2 — Contents.  The  contents  line 
must  be  the  second  visible  line  of  the 
sack  label  and  must  bear  the 
information  required  by  573.2.  First- 
Class,  second-class,  and  third-class  mail 
must  show  "FCM,"  "2C"  or  "NEWS"  (as 
appropriate),  or  "3C,"  respectivelv. 
followed  by  "FLATS  Z  +  4  B/C"  Sacks 
of  residua!  mail  (see  573.26)  mu.st  also 
bear  the  abbreviation  "RESID  " 

e.  Line  3 — Mailer  .Xcrne  and  Location 
The  third  required  line  of  the  sack  label 
must  show  the  name  of  the  ma'.ier  and 
the  city  and  two-letter  state 
abbrcMation  of  the  mailer's  location. 

573.135  Extraneous  Information  on 
Sack  Labels 

[Duplicate  text  of  existing  441.323, 
except  replace  cites  in  441,323b  and 
441.323c  With  "573,2"  and  delete 
references  to  bundle  or  pallet  labels. 
Revise  new  573,135d.  and  add  new 
573.135gas  follows] 

d.  Mailer  .Xame  and  Location.  The 
publication  title  or  abbreviation;  a 
mailer  code  assigned  by  the  Postal 
Service;  or  "Mailer,"  "From,"  or  "FR " 
may  appear  before  the  name  of  the 
mailer.  Mailer  codes  and  other 
extraneous  information  may  follow  to 
the  right  of  the  location  of  mailing 
provided  any  numeric  format  used  does 
not  have  the  appearance  of  a  ZiP  Code 
or  3-digit  ZIP  Code  prefix, 
*        •        •        *        • 

g.  Interference  with  Barcode. 
Extraneous  information  on  sack  labels 
must  appear  to  the  right  of  the  "quiet 
zone"  (see  573.137e)  and  must  not 
interfere  with  scanning  and  sorting  by 
automated  equipment. 

573.136  Fainting  Density  of  Text 
Lines.  [Duplicate  text  of  existing  446.25; 
revise  cite  to  read  "573.l37e."] 

573.137  Barcode  Specifications  for 
Optional  Barcoded  Sack  Labels 

[Duplicate  text  of  existing  446.3; 
renumber  subsections  accordingly; 
replace  cites  to  446,34  and  446.24  with 
"573,13"d"and  "573,13.'jg."  respectively. 
Duplicate  existing  Exhibit  446.32; 
redesignate  as  Exhibit  573. 137;  amend 
cites  accordingly.  Do  not  duplicate 
existing  Exhibit  446.36:  retain  cite  to  that 
Exhibit  in  renumbered  573.137f  ] 

573.2     Presort  Sequence  for  Sack 
Preparation 

5-3.21 

General  Requirements 

573.211     Sortation.  All  pieces  in  the 
same  mailing  must  be  presorted  together 
to  the  finest  extent  in  the  sequence  and 


manner  required  by  573.22  through 
573.26. 

573.212  Minimum  Volume  per  Sack 

a.  General  Rule  All  sacks  of  First-  or 
third-class  mail  must  contain  the 
minimum  volume  of  mail  required  under 
573.22  through  5''3,25.  as  applicable. 
Sacks  of  second-class  publications 
prepared  under  573.22  through  573.26 
may  contain  less  than  the  amount  of 
mail  at  which  sack  preparation  would 
be  required,  8ub)ert  !o  the  requirements 
applicable  to  the  presort  rate  claimed. 

b.  Additional  Requirements  for 
Mailings  of  Sonidentical-  Weight  Pieces. 
For  purposes  of  573.212a  and  573^2 
through  572.25.  mailers  who  prepare 
First-  or  third-class  mailings  of 
nonidentical-weight  pieces  must  either — 

(1)  Sort  based  on  the  average  weight 
of  the  maiipieces  (i.e..  di\  .ut-  the  total 
weight  of  the  mail  by  the  number  of 
pieces  to  determine  whether  the 
required  number  of  pounds  will  occur 
first);  or 

(2)  Sort  based  on  the  actual  piece 
count  or  weight  of  the  mail  for  each 
sack,  provided  documentation  can  be 
supplied  with  the  mailing  that  shows 
(specifically  for  each  sack)  the  number 
of  pieces  and  the  total  weight  of  those 
pieces 

573.213  Declaration  of  Criterion.  To 
facilitate  postal  verification,  the  mailer 
must  declare  on  the  mailing  statement 
required  to  accompany  the  mail  which 
criterion  (number  of  pieces  and/or 
weight  of  the  mail)  was  used  to  presort 
the  mailing.  An  abbreviated  designation 
is  sufficient  (eg.,  "PCS"  for  number  of 
pieces.  "VVT"  for  weight  of  the  mail, 
"BOTH"  if  both  were  used  as  provided 
by573.212b(2)) 

573.22     Required  5-Digit  Sacks 

573.221  First-Class  Mail.  If  there  are 
50  or  more  addressed  pieces  or  10  or 

more  pounds  of  addressed  piect^s 
(whichever  occurs  first)  for  the  same  5- 
digit  ZIP  Code  destination,  a  5-digit  sack 
for  that  destination  must  be  prepared. 
Sacks  must  contain  either  50  addressed 
pieces  or  10  pounds  of  addressed  pieces. 
(Also  see  573.212  and  573.213) 

573.222  Second-Class  Mail.  If  there 
are  4  or  more  packages  of  addressed 
pieces  of  second-class  mail  for  the  same 
5-digit  ZIP  Code  destination,  a  5-digit 
sack  for  that  destination  must  be 
prepared.  Sacks  may  contain  fewer  thar 
4  packages  of  addressed  pieces  (.Also 
see  5:'3.212and  573.213  ) 

573.223  Third-ClasB  Mail.  If  there  are 
125  or  more  addressed  pieces  cir  15  or 
more  pounds  of  addressed  pie<:es  of 
third-class  mail  (whichever  ocr;irs  first) 
for  the  same  5-digit  ZIP  Code 
destination,  a  5-digit  sack  for  that 


destination  must  be  prepared.  Sacks 
must  contain  either  125  addressed 
pieces  or  15  pounds  of  addressed  pieces. 
(Also  see  573.212  and  573.213.) 

573.224    Labeling  5-Digit  Sacks.  Five- 
digit  sacks  must  be  labeled  as  follows: 

Line  1:  City,  two-letter  state 
abbreviation,  and  5-digit  ZIP  Code  of 
destination 

Line  2:  Gass  of  contents,  followed  by 
FLATS  Z -I- 4  B/C 

Line  3:  Name  of  mailer  and  city  and 
two-letter  state  abbreviation  of  mailer's 
location 

Example: 

NEW  TOWN  ND  58763 

3C  FLATS  Z -(-4  B/C 
LFR  CO  OLD  TOWN  ME 

573.23  Optional  Multicoded  City 
Sacks  (Second-Class  Mail  Only).  After 
preparation  of  sacks  under  573.22.  an 
optional  multicoded  city  sack  may  be 
prepared  to  one  of  the  mulitcoded  cities 
listed  in  Exhibit  12:  R3a  whenever  there 
are  4  or  more  pack  .1  jit  s    f  addressed 
pieces  of  mail  for  that  destination.  (Also 
see  573.212  and  573.213.)  Multicoded  city 
sacks  may  be  prepared  by  the  mailer  on 
a  selected  basis,  and  may  contain  fewer 
than  4  packages  of  addressed  pieces, 
provided  that  there  are  at  least  6 
addressed  pieces  in  the  sack  if  the  level 
B/H/I3/J5  rates  are  claimed.  First-  or 
third-class  mail  may  not  be  prepared  in 
optional  multicoded  city  sacks.  Optional 
multicoded  city  sacks  must  be  labeled 
as  follows: 

Line  1:  City,  two-letter  state 
abbreviation,  and  lowest  5-digit  ZIP 
Code  of  destination 

Line  2:  Class  of  contents,  followed  by 
FLATS  Z-l-4  B/C,  and  "CITY'  directly 
under  ZIP  Code  on  line  1 

Line  3:  Name  of  mailer  and  city  and 
two-letter  state  abbreviation  of  mailer's 
location 

Example: 

IRVING  TX  75015 

2c  FLATS  Z-t- 4  B/C  CITY 

JFR.  CO  BERLIN  NH 

573.24  Required  3-Digit  Sacks 

573.241  First-Class  Mail.  After 
preparation  of  sacks  under  573.22  and 
573.23,  if  there  are  50  or  more  addressed 
pieces  for  the  same  3-digit  ZIP  Code 
area,  a  3-digit  sack  must  be  prepared  for 
the  corresponding  destination  facility. 
The  destination  facihUes  associated 
with  all  assigned  3-digit  ZIP  Code 
prefixes  are  listed  in  Exhibits  122.53b-d. 
Sacks  must  contain  at  least  50 
addressed  peices.  (Also  see  573.212  and 
573.213.) 

573.242  Second-Class  Mail.  After 
preparation  of  sacks  under  573.22  and 
573.23,  if  there  are  4  or  more  packages  of 
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addressed  pieces  for  the  same  3-digit 
ZIP  Code  area,  a  3-digit  sack  must  be 
prepared  for  the  corresponding 
destination  facility.  The  destination 
facilities  associated  with  all  assigned  3- 
digit  ZIP  Code  prefixes  are  listed  in 
Exhibits  122.63b-d.  Sacks  may  contain 
fewer  than  4  packages  of  addressed 
pieces,  except  that  sacks  destined  for 
unique  3-digit  ZIP  Code  destinations 
(see  Exhibit  122.63b)  must  contain  at 
least  6  addressed  pieces  in  the  sack  if 
the  level  B/H/J3/I5  rates  are  claimed. 
(Also  see  573.212  and  573.213.) 

573.243  Third-Class  Mail.  After 
preparation  of  sacks  under  573.22  and 
573.23,  if  there  are  125  or  more 
addressed  pieces  or  15  or  more  pounds 
of  addressed  pieces  (whichever  occurs 
first)  for  the  same  3-digit  ZIP  Code  area, 
a  3-digit  sack  must  be  prepared  for  the 
corresponding  destination  facility.  The 
destination  facilities  associated  with  all 
assigned  3-digit  ZIP  Code  prefixes  are 
listed  in  Exhibits  122.63b-d.  Sacks  must 
contain  either  125  addressed  pieces  or 
15  pounds  of  addressed  pieces.  (Also 
see  573.212  and  573.213.) 

573.244  Labeling  3-Digit  Sacks. 
Three-digit  sacks  must  be  labeled  as 
follows: 

a.  Unique  3-digit  ZIP  Code  prefixes 
Line  1:  City,  two-letter  state 

abbreviation,  and  unique  3-digit  prefix 
(see  Exhibit  122.63b) 

Line  2:  Class  of  contents.-foUowed  by 
FLATSZ-I-4B/C 

Line  3:  Name  of  mailer  and  city  and 
two-letter  state  abbreviation  of  mailer's 
location 

Example: 

FLUSHING  NY  113 

3CFLATSZ-t-4B/C 

H20  CO  PLUMMER  MN   - 

b.  Other  3-Digit  ZIP  Code  Prefixes 
Line  1:  Name  of  SCF  and  two-letter 

state  abbreviation  of  SCF,  followed  by 
3-digit  prefix  of  pieces  in  sack  (see 
Exhibits  122.63c  or  122.63d  for  name  of 
SCF  serving  each  3-digit  area) 

Line  2;  Class  of  contents,  followed  by 
FLATSZ-(-4B/C 

Line  3:  Name  of  mailer  and  city  and 
two-letter  state  abbreviation  of  mailer's 
location 

Example: 

OIL  CITY  PA  163 

FCMFLATSZ-I-4B/C 

PIPECO  PRUDHOE  BAY  AK 

573.25    Required  SCF  Sacks 

573.251    First-Class  Mail.  After 
preparation  of  sacks  under  573.22 
through  573.24,  if  there  are  50  or  more 
addressed  pieces  or  10  or  more  pounds 
of  addressed  pieces  (whichever  occurs 
first)  for  destination  ZIP  Codes  within 
the  service  area  of  the  same  SCF  serving 


more  than  one  3-digit  ZIP  Code  area, 
those  package  must  be  prepared  in  an 
SCF  sack  for  the  corresponding 
destination  facility.  SCF  destinations, 
for  purposes  of  this  section,  and  the  ZIP 
Code  ranges  each  serves,  are  listed  in 
exhibit  122.63d.  Sacks  must  contain 
either  50  addressed  pieces  or  10  pounds 
of  addressed  pieces.  (Also  see  573.212 
and  573.213.) 

573.252  Second-Class  Mail.  After 
preparation  of  sacks  under  573.22 
through  573.24,  if  there  are  4  or  more 
packages  of  addressed  pieces  for 
destination  ZIP  Codes  within  the  service 
area  of  the  same  SCF  serving  more  than 
one  3-digit  ZIP  Code  area,  those 
packages  must  be  prepared  in  an  SCF 
sack  for  the  corresponding  destination 
facility.  SCF  destinations,  for  purposes 
of  this  section,  and  the  ZIP  Code  ranges 
each  serves,  are  listed  in  Exhibit 
122.63d.  Sacks  may  contain  fewer  than  4 
packages  of  addressed  pieces.  (Also  see 
573.212  and  573.213.) 

573.253  Third-Class  Mail.  After 
preparation  of  sacks  under  573.22 
through  573.24,  if  there  125  or  more 
addressed  pieces  or  15  or  more  pounds 
of  addressed  pieces  (whichever  occurs 
first)  for  destination  ZIP  Codes  within 
the  service  area  of  the  same  SCF  serving 
more  than  one  3-digit  ZIP  Code  area, 
those  packages  must  be  prepared  in  an 
SCF  sack  for  the  corresponding 
destination  facility.  SCF  destinations, 
for  purposes  of  this  section,  and  the  ZIP 
Code  ranges  each  serves,  are  listed  in 
Exhibit  122.63d.  Sacks  must  contain 
either  125  addressed  pieces  or  15  pounds 
of  addressed  pieces.  (Also  see  573.212 
and  573.213.) 

573.254  Labeling  SCF  Sacks.  SCF 
sacks  must  be  labeled  as  follows: 

Line  1:  Letters  "SCF"  followed  by  city, 
two-letter  state  abbreviation,  and  3-digit 
prefix  for  SCF  as  shown  in  Exhibits 
122.63d 

Line  2:  Class  of  contents,  followed  by 
FLATS  Z-(-4B/C 

Line  3:  Name  of  mailer  and  city  and 
two-letter  state  abbreviation  of  mailer's 
location 

Example: 

SCF  WATERLOO  lA  508 

NEWS  FLATS  Z -(- 4  B/C 

ELBA  PUBL  NAPOLEON  MO 

573.26    Required  Residual  Sacks. 
After  preparation  of  sacks  under  573.22 
through  573.25,  all  remaining  packages 
must  be  placed  In  residual  sacks  labeled 
to  the  origin  SCF.  For  purposes  of  this 
section,  a  list  of  SCF  facilities  and  the 
ZIP  Codes  served  by  each,  is  contained 
in  Exhibits  122.63c  and  122.63d.  Residual 
sacks  must  be  labeled  as  follows: 

Line  1:  Label  information  for  SCF 
serving  entry  post  office  as  shown  in 
Exhibits  122.63c  and  122.63d 


Line  2:  Class  of  contents,  followed  by 
FL'\TSZ-4B/CRESID 

Line  3:  Name  of  mailer  and  city  and 
two-letter  state  abbreviation  of  mailer's 
location 

Example: 

SCF  BUZZARDS  BAY  MA  025 

FCM  F1.A,TS  Z *4  B/C  RESID 

IFK  CO  HYA.NNIS  PORT  MA 

574    DOCUMENTA'nON 

574.1  Submission 

A  complete  and  signed  mailing 

statement,  using  the  appropriate  Postal 
Service  form  on  an  approved  facsimile, 
and  the  documentation  required  by  the 
eligibility  requirements  of  the  class  of 
mail  and  rate  claimed  and  by  this 
section  must  be  submitted  with  each 
mailing  at  the  time  the  mail  is  presented 
to  the  Postal  Service  for  acceptance. 

574.2  Purpose 

The  documentation  required  by  this 
section  must  provide  a  detailed 
description  of  what  is  being  mailed,  how 
it  is  prepared,  the  rates  for  which  that 
mail  IS  claimed  to  qualify,  and  the 
postage  that  is  due  for  or  affi.xed  to  the 
pieces  in  that  mailing,  as  applicable.  The 
documentation  must  account  for  each 
piece  in  the  mailing,  Mailpieces 
damaged  in  production  and  not  actually 
mailed  must  either  be  excluded  from  or. 
if  included,  specifically  accounted  for  in 
the  data  contained  in  the  documentation 
to  reconcile  that  data  with  the  amount  of 
mail  actually  presented  to  the  Postal 
Service. 

574.3     Content  and  Format 

574.31  Format.  The  documentation 
for  First-  and  third-class  mailings  must 
be  prepared  in  the  format  described  by 
this  section  and  as  illustrated  m  Exhibit 
574.  Second-class  mailmg  must  be 
documented  as  prescribed  in  424. 

574.32  Report  Segments.  The 
documentation  must  be  segmented 
sequentially  by  package  sortation  level 
{5-digit.  3-digit.  SCF.  residual)  and  each 
segment  must  be  clearly  identified. 

574.33  Line  Entries 

574.331  Sequence.  Within  the 
corresponding  segm.ents,  individual  line 
entries,  prepared  in  ascending  ZIP  Code 
sequence,  must  report  5-digit  packages 
by  5-digit  ZIP  Code,  optional  city 
packages  by  the  lowest  assigned  5-digit 
ZIP  Code.  3-digit  packages  by  3-digit  ZIP 
Code  prefix,  and  SCF  packages  by  the 
lowest  3-digit  ZIP  Code  prefix  of  the 
SCF  facility  to  which  they  are  sorted. 

574.332  Inform.ation  for  Each  Entry 
For  each  entry,  the  documentation  must 
report  the  number  of  ZIP -(-4  (including 
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delivery  point)  barcoded  pieces  and  5- 
digit  barcoded  pieces  placed  in  each 
level  of  sack  (5-digit,  optional  city,  etc.) 
and  thereby  claimed  at  a  specific  rate 
The  line  entry  must  be  subdivided  by 
piece  weight  when  that  informat'on 
affects  the  rate  or  postage  amount 
applicable  to  the  pieces  being  reported 

574.333     Column  and  Headings,  The 
headings  of  the  several  columns  used  for 
this  purpose  must  make  clear  the 
organization  and  meaning?  of  the 
underlying  data,  and  must  include  the 
name  of  the  rate  claimed  for  the  pieces 
rpported  m  the  corresponding  column. 

5"4,34     Totals 

574.341  Line  .At  the  end  of  r.u:h  line 
entry,  the  documentation  must  show  a 
total  of  the  number  of  pieces  reported  on 
that  line  in  all  columns,  and  a 
cumulative  (running)  total  for  pieces 
through  that  line  entry 

574.342  Segment.  At  the  end  of  each 
segment,  the  documentation  must  show 
subtotals  for  each  column,  including  the 
line  totals:  these  entries  must  agree  with 
the  cumulative  total. 

574.343  Report.  At  the  end.  following 

the  last  segment,  the  documentation 
must  total  each  column  to  show  the 
number  of  pieces  claimed  at  each  rate 
the  amount  of  postage  or  additional 
postage  due  for  those  pieces  {subdivided 
by  weight  increment  where  needed),  the 
total  number  of  pieces  in  the  mailing, 
percentage  of  ZIP +  4  (including  delivery 
point]  barcoded  pieces,  and  total 
postage  (or  additional  postage)  due. 

574.4     Method  of  Submission 

574.41  General.  The  required  mailing 
statement  and  documentation  must  be 
submitted  in  paper  ("hard  copy")  form, 
unless  the  mailer  is  authorized  to  submit 
documentation  on  electronic  media  as 
provided  by  574.42. 

574.42  Electronic  Media.  Ma'iers 
may  submit  complete  documentotion  on 
electronic  media  rather  than  in  hard 
copy  form  only  if  authonzed  by  the  rates 
and  classification  center  serving  their 
respective  locations. 

574.5    Other  Documentation.  The 
mailer  may  be  authorized  to  combine 
the  documentation  required  by  this 
section  with  other  documentation 
required  by  other  postal  regulations  or 
programs  provided  the  combined 
documentation  is  approved  in  advance 
by  the  postmaster  of  the  office  of 
mailing.  Combined  documentation  mijst 
be  further  approved  by  the  rates  and 
classification  center  serving  the  ofn.-e  of 
mailing  if  any  of  the  merged 
docum.entation  is  related  !o  or  required 
by  145.7.  145.8.  145.9,  424  5.  424.8,  424.9, 
464.  465.  644,  645,  664,  or  665. 


5-5     PALLETIZATION  OF  FLAT-SIZE 
MAILPIECES 

575.1     Authorization 

575.11     Application  The  owner  of  the 
mail  (or  second-class  pul)ii8her),  nr  the 
owner  or  publisher's  mailing  agent  on 
behalf  of  the  owner  or  pubhsher.  must 
sutimit  Form  3856,  for  each  product  or 
separate  second-class  publication  to  be 
palletized,  to  the  field  division  general 
manager'postmaster  of  the  division 
serving  the  post  office  where  the 
mailers  plant  is  located  fiee  132).  The 
owner/mailer  may  obtain  Form  38,56 
from  the  field  director,  marketing  and 
communications  at  the  division.  See 
5-5  6  if  more  than  one  second-class 
publication  is  to  be  placed  on  the  same 
pallet, 

5"5,12     Review 

575.121     Field  Division.  The  field 
division  general  manager/postmaster  in 
whose  service  area  the  applicant  mailer 
is  located  reviews  the  mailer's 
application  (see  5"5  12).  .As  appropriate, 
the  application  either  is  signed  and 
forwarded  through  the  transportation 
management  service  center  (TMSC)  (see 
575  113)  to  the  rates  and  classification 
center  (RCC)  with  a  recommendation  for 
approval,  or  sent  directly  to  the  RCC 
With  a  recommendation  and  reasons  for 
denial 

5-5  122     TNISC-     The  TMSC  works 
with  the  field  division  and  the  mailer  to 
determine  the  equipment  and 
transportation  needs  associated  with  the 
application  to  palletize.  If  equipment  and 
transportation  are  available  by  the 
projected  startup  date,  the  TMSC  notes 
the  date  of  availability  on  the 
application,  signs  it  and  sends  it  to  the 
RCC.  If  equipment  and  transportation 
are  not  available  by  the  projected 
startup  date,  the  TMSC  notes  this  in  the 
comments  portion  of  the  application.  All 
applications  must  be  sent  to  the  RCC  for 
final  action. 

575.13    Ruling  on  the  Application 

5~5  131     Authority,  The  genera! 
manager,  rates  and  classification  center 
(RCC).  serving  the  post  office  where  the 
mailer  is  located,  rules  on  all 
applications  to  prepare  First-,  second-  or 
third-class  flat-size  mailpieces  in 
packages  presented  on  pallets  instead  of 
m  sacks. 

5"5.132     Approval  If  the  general 
manager,  RCC,  finds  that  the  mailer 
qualifies  under  and  can  comply  with  the 
regulations  governing  mail  preparation 
and  palletization,  the  general  maPriger 
i,5sues  an  authonzation  to  palletize,  if 
the  RCC  authonzes  palletization  over  a 
division's  recommendatinn  for  denial, 
the  RCC  initially  calls  the  TMSC  and 
coordinates  the  effective  date  The  RCC 
miust  notify  the  owner/mailer,  in  writing, 
of  the  approval  and  the  effective  date.  If 
the  RCC  grants  an  authorization,  the 


mailer  must  be  prepared  to  submit 
information  for  future  mailings,  such  as 
that  required  on  the  original  application, 
at  the  request  of  the  general  manager, 
RCC.  The  RCC  must  immediately  notify 
the  TMSC  by  telephone  of  the  approval 
and  forward  copies  of  the  authorization 
to  the  division,  the  TMSC  and  ail 
affected  RCCs. 

575.133    Denial.  If  the  general 
manager,  RCC  finds  that  the  mailer 
cannot  comply  with  the  regulations 
governing  mail  preparation  and 
palletization,  the  general  manager  may 
deny  the  application.  If  the  application 
is  denied,  the  RCC  must  immediately 
notify  the  TMSC  of  the  denial  by 
telephone,  and  must  send  a  written  copy 
of  the  denial  to  the  mailer,  the  field 
division,  the  TMSC  and  all  affected 
RCCs.  The  denial  may  be  appealed  as 
provided  by  133.2 

575.14  Length  of  Authorization. 
Authorization  is  granted  for  a  specific 
period  of  time,  not  to  exceed  2  years. 

575.15  Renewal.  A  new  application 
must  be  submitted  as  described  in  575.11 
before  the  expiration  date  if  a  renewal 
of  the  authorization  is  desired, 

575.16  Cancellation.  An 
authorization  may  be  canceled  if  the 
mailer  has  not  complied  with  the 
regulations  governing  mail  preparation 
and  palletization.  Cancellation  may  be 
appealed  as  pr  ^ ;,;.  1  by  133.2. 

575.2    Physical  Pallet  Characteristics 

575.21  General.  Pallets  used  in  a 
palletized  mailing  (whether  provided  by 
the  Postal  Service  of  the  mailer)  must  be 
constructed  of  high  quality  material, 
designed  to  handle  loads  equal  to  a 
gross  weight  of  2,200  pounds  with 
volumes  up  to  65  cubic  feet.  Tlie 
dimensions  must  be  48  by  40  inches.  The 
pallets  must  be  designed  for  four-way 
entry  by  fork  trucks  and  two-way  entry 
by  pallet  jacks.  Mailers  must  wrap 
pallets  of  mail  with  shrinkable  or 
stretchable  plastic  strong  enough  to 
maintain  the  integrity  of  the  pallet 
throughout  transportation  and  handling. 
All  loaded  pallets  should  be  banded  and 
top-capped. 

575.22  Top  Caps.  Top  caps  made  of 
wood  or  an  equally  protective  material, 
and  of  the  same  surface  dimensions  as 
the  pallet,  are  required  on  all  pallets 
having  a  loaded  gross  weight  of  1.000 
pounds  or  less  and  on  all  pallets  that 
will  be  stacked.  Each  top  cap  must  be 
affixed  to  the  pallet  with  adequate 
strapping  or  banding  to  keep  the  cap  in 
place  to  protect  the  mail  and  maintain 
the  integrity  of  the  pallet. 

575.23  Stacking  Pallets.  Pallets  must 
be  stacked  whenever  possible  subject  to 
the  following  conditions: 

a.  The  combined  gross  weight  of  the 
stacked  pallets  does  not  exceed  2.200 
pounds. 
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b.  The  combined  height  of  the  stacked 
pallets  does  not  exceed  7  feet. 

c.  Each  pallet  is  top  capped. 

d.  The  pallets  are  banded  together 
with  adequate  strappii^  material  to 
maintain  their  integrity  throughout 
transport  and  handling. 

e.The  heaviest  pallet  is  on  the  bottom 
and  the  lightest  on  the  top. 

575  J    Packages  oa  Pallets 

575.31  Definition.  A  package  is  a 
group  of  pieces  secured  together  as  one 
unit. 

575.32  Facing,  Securing,  and 
Labeling.  The  pieces  in  each  package 
must  be  faced  (see  572.11)  and  sorted 
under  575.3  into  packages  that  are 
secured  and  labeled  as  required  by 
572.13  and  572.14.  respectively. 

575.33  Package  Preparation. 
Packages  must  be  prepared  as  specified 
in  572,  except  that  when  there  are  10  or 
more  pounds  of  mailpieces  for  a 
destination,  the  mailer  must  secure  them 
in  packages  each  containing  10  to  20 
pounds  of  mailpieces  (except  for  the  last 
package  to  a  destination,  which  may 
contain  less  than  10  pounds  of 
mailpieces,  but  not  less  than  the  volume 
required  by  572).  Mailers  are  encouraged 
to  prepare  packages  of  the  largest  size 
possible  (i.e.,  each  containing  as  close  to 
20  pounds  of  mailpieces  as  possible)  to 
minimize  package  preparation  and 
handling.  Packages  must  not  exceed  20 
pounds. 

575.34  Optional  Bundle  Preparation. 
Packages  of  second-  or  third-class 
mailpieces  may  be  further  consolidated 
into  bundles  subject  to  the  provisions  of 
445.23  or  664.13,  respectively. 

5"5  4     Pallet  Preparation 

575.41  Weight 

575.411  Minimum.  Except  as 
provided  in  575.412  and  575.6,  the 
minimum  mail  load  for  a  pallet  is  650 
pounds  of  mail. 

575.412  10%  Allowance.  Up  to  10%  of 
-  the  pallets  in  a  mailing  may  contain  less 

than  650  pounds  of  mail. 

575413    Maximum  Weight.  The  gross 
weight  of  a  pallet  (the  combined  weight 
of  the  pallet  and  the  mail)  must  not 
exceed  2,200  pounds. 

575.42  Sortation 

575.421    General.  Mailers  must  place 
packages  on  pallets  as  described  below, 
beginning  with  pallets  for  the  finest 
sortation  level  (5-diglt  pallets)  and 
progressing  through  the  least  fine 
sortation  level  authorized  (SCF  pallets). 
When  palletizing,  if  there  are  650  or 
more  pounds  of  mail  for  a  destination, 
the  mailer  must  prepare  the  appropriate 
level  pallet.  All  pallets  must  be  labeled 
as  required  by  575.43,  and  contain  the 
applicable  information  specified  in 
573.22.  573.24.  573.25,  and  573.26  in  the 


format  required  by  the  corresponding 
section. 

575.422  Required  5-Digit  Pallets 
Whenever  there  are  650  or  more  pounds 
of  packages  for  the  same  5-digit  ZIP 
Code  area  they  must  be  placed  on  a 
pallet  labeled  to  that  5-digit  destination 

575.423  Required  3-Digit  Pallets.  If, 
after  preparing  all  required  5-digit 
pallets,  there  are  650  or  more  pounds  of 
packages  remaining  that  are  destined  for 
the  same  3-digit  ZIP  Code  prefix  area, 
mailers  must  prepare  a  3-digit  pallet 
labeled  to  that  3-digit  destination.  A  list 
of  the  destination  facilities  serving  each 
3-digit  ZIP  Code  prefix  and  the  proper 
destination  line  (line  1)  for  pallet  labels 
is  included  in  Exhibits  122.63b  through 
122.63d. 

575.424  Required  SCF  Pallets.  If. 
after  preparing  all  required  5-digit  and 
required  3-digit  pallets,  there  are  650  or 
more  pounds  of  packages  remaining  that 
are  destined  for  ZIP  Codes  served  by  the 
same  sectional  center  facility  (SCF) 
serving  more  than  one  3-digit  ZIP  Code 
area,  they  must  be  placed  on  a  pallet 
labeled  to  that  SCF.  A  list  of  SCFs 
serving  more  than  one  3-digit  ZIP  Code 
area,  the  3-digit  ZIP  Code  areas  sen,  ed 
by  each,  and  the  proper  destination  line 
(line  1)  for  pallet  labels  is  included  in 
Exhibit  122.63d.  SCF  pallets  must 
always  contain  packages  for  two  or 
more  3-digit  ZIP  Code  areas  served  by 
the  same  SCF. 

575.425  Residual  Packages.  After 
preparation  of  pallets  under  575.422 
through  575.424,  all  remaining  packages 
must  be  sorted  to  sacks  as  required  by 
573.  These  sacks  may  be  presented  with 
but  separate  from  the  palletized  portion 
of  the  same  mailing  (i.e.,  part  of  the 
same  quantity  of  mail  reported  on  the 
same  mailing  statement). 

575,43    Pallet  Labels 

575.431  General.  At  a  minimum,  the 
mailer  must  affix  a  clearly  visible  label 
on  each  of  two  adjacent  sides  of  each 
pallet.  Pallet  labels  must  be  white  and  at 
least  8  by  11  inches,  with  letters  at  least 
Vi  inch  higa.  Labels  must  contain  the 
information  required  in  573.22  and  meet 
the  additional  requirements  of  this 
section. 

575.432  Destination  Line.  When  the 
destination  line  of  a  pallet  label  does 
not  provide  sufficient  space  for  all 
required  information,  the  destination 
ZIP  Code  may  be  placed  right-justified 
(far  right-hand  side)  on  the  line 
immediately  below  the  destination  line 
and  above  the  contents  line  of  the  pallet 
label.  As  an  alternative,  a  standard 
abbreviation  for  the  destination  city 
name  may  be  used. 

575.433  Contents  Line.  In  cases 
where  the  contents  line  of  a  pallet  label 
does  not  provide  sufficient  space  for  all 
required  information,  the  contents 
information  may  be  continued  right- 
justified  (far  right-hand  side)  on  the  line 


immediately  below  the  contents  line  and 
above  the  office  of  mailing  line  of  the 
pallet  label. 

575  434     Extraneous  Information. 
E.xtraneous  information  is  any 
information  which  is  placed  on  a  pallet 
label  by  the  mailer  or  list  house 
providing  the  labels  and  which  is  not 
required  by  the  Postal  Service.  It  is 
recommpned  that  extraneous 
information  appear  only  on  the  bottom 
portion  of  the  pallet  label  Extraneous 
information  is  allowed  on  pallet  labels 
provided  it  meets  the  following  criteria: 

a  The  print  size  is  smaller  than  the  Mj 
inch  height  specified  for  Postal  Service 
required  information. 

b.  No  extraneous  information  appears 
on  or  between  the  lines  reserved  for 
Postal  Service  required  information. 

c.  A  l-inch  clear  space  is  maintained 
around  the  lines  reserved  for  Postal 
Service  required  information 

5"^.5     Presentation  of  Mailings 

575.51     Sacked  Portion.  The  sacks 
containing  the  residual  portion  of  a 
mailing  may  be  presented  with  the 
palletized  portion  (and  reported  on  the 
same  documentation)  if  they  are  clearly 
segregated  from  the  palletized  portion 
when  the  mailing  is  presented  for 
verification  and  acceptance. 

S'S  52    Documentation.  All  mailings 
must  be  accompanied  by  the 
documentation  required  by  574, 

575.6    Compalletizing  ZIP  +  4  Barcoded 
Rate  and  Carrier  Route  Presort  Rate 
Mailings 

575.61  General.  Subject  to  the 
requirements  of  this  section,  mailers 
may  copalletize  packages  from  more 
than  one  independently-prepared  ZIP  -  4 
Barcoded  rate  flal-size  mailing,  or  may 
copalletize  packages  from  one  or  more 
independently-prepared  ZIP*  4 
Barcoded  rate  flat-size  mailings  with 
other  packages  from  independently- 
prepared  carrier  route  presort  flat-size 
mailings  (including  second-  and  third- 
class  carrier  route  walk-sequence  mail). 
All  mailings  that  are  copalletized  must 
be  of  the  same  class  and  processing 
category 

575.62  Authorization 

575.621  Mail  Being  Copalletized.  The 
mailer  must  be  authorized  by  the  rates 
and  classification  center  (RCC)  under 
575.1  to  palletize  each  mailing  or 
publication  to  be  copalletized. 

575.622  Consolidated  Application.  A 
consolidated  application  must  be 
submitted  to  copalletize  specific 
mailings  or  publications,  following  the 
procedures  in  575, 1.  using  the  weight 
and  volume  of  the  combined  miailings  or 
publications  where  applicable  The 
consolidated  application  must  be 
submitted  no  less  than  30  days  before 
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the  proposed  date  of  the  first 
copalletized  mailing. 

575.623  Documentation,  The 
consolidated  application  must  be 
accompanied  by  specific  documentation 
that  describes  the: 

a  Name  and  location  of  the  mailer 
preparing  the  copalletized  shipment; 

b.  Names  of  the  publications,  or  an 
equivalent  description  of  the  maiipieces 
to  be  copalletized; 

c.  Names  of  the  pubhshers  or  owners 
of  the  maiipieces  to  be  copalletized. 

d.  Methods  of  postage  payment, 
including  postage  meter  or  permit 
imprint  numbers,  as  applicable;  and  the 

e.  Anticipated  date  of  the  first  mailing 

575.624  Sample  Listing.  The 
application  must  also  be  accompanied 
by  a  sample  of  the  listings  required  by 
574.  575.682.  and  other  regulations  that 
apply  to  the  mailings  proposed  for 
copalletization. 

575.625  Separate  or  Multiple 
Applications.  A  separate  consolidated 
application  must  be  submitted  for  each 
different  group  of  mailings  or 
publications  that  will  be  copalletized.  A 
general  authonzation  will  not  be  granted 
to  a  mailer  or  publisher  to  cover  all 
copalletization  activity.  However, 
multiple  copalletization  situations  may 
be  covered  by  the  same  application  if 
each  is  based  on  the  same 
documentation,  processed  on  the  same 
software,  and  the  information  required 
by  575.623  and  575,624  is  provided  for 
each  situation. 

575.63    Eligibility  Requirements 

575.631  Presort,  Except  as  provided 
in  575,632,  the  mailer  must  be  able  to 
copalletize  all  independently  prepared 
packages  from  the  subject  mailings  on 
pallets  to  achieve  the  finest  level  of 
presort  possible  for  the  copalletized 
shipment  and  present  the  required 
documentation  at  the  time  of  mailing. 

575.632  Documentation  The  mailer 
must  have  the  ability  to  computer- 
generate  lists  for  each  mailing,  a 
summary  list  consolidating  the  multiple 
mailings  being  copalletized  and  a  list  of 
the  contents  of  each  individual  pallet  by 
ZIP  Code  and  presort  level. 

The  documentation  requirements  in 
424.86.  for  copalletized  mailings  of  more 
than  one  flat-size  second-class 
publication,  or  644,186a,  for  copalletized 
mailings  of  more  than  one  third-class 
flat-size  mailpiece,  must  be  incorporated 
in  the  required  listings,  as  applicable, 

575.633  Prohibited  Rate 
Combinations.  Maiipieces  claimed  at  a 
carrier  route  or  walk-sequence  rate  may 
not  be  placed  on  5-digit  or  optional 
multicoded  city  pallets  with  maiipieces 
claimed  at  a  ZIP  +  4  Barcoded  rate. 


575.634  Postage  Payment  for 
Copalletized  Mailings.  Each  publication 
or  mailing  being  copalletized  must  meet 
the  requirements  for  postage  payment 
that  are  applicable  to  the  class  of  mail 
or  type  of  mailpiece  Nonidentical- 
weight  First-  or  third-class  maiipieces 
may  be  copalletized  only  if  postage  is 
being  paid  under  145  7,  145  8.  or  145,9. 

575.635  Rate  Eligibility.  Each 
copalletized  second-class  publication  or 
special  bulk  third-class  rate  mailing 
must  be  authonzed  entry  at  the  post 
office  of  mailing  under  426  or  626,  as 
applicable.  Maiipieces  in  each 
copalletized  mailing  must  separately 
qualify  for  any  presort  ,  automation,  or 
destination  entry  discount  claimed, 
without  regard  to  maiipieces  from  other 
mailings  that  may  be  present  on  the 
same  pallet. 

575.64    Package  Preparation. 
Packages  from  ZIP->-4  Barcodedrafe 
flat-size  mailings  must  be  prepared  and 
labeled  under  575.3.  Packages  from 
mailings  at  other  rates  must  be  prepared 
and  labeled  under  the  applicable 
requirements, 

575  65    Pallet  Characteristics 

575. 651  Physical  Characteristics. 
Pallets  must  meet  the  physical 

characteristics  in  575.21.  Top  raps  must 
meet  the  requirements  of  575.22. 

575.652  Weight 

a.  Minimum  Weight.  Except  as 
provided  in  575  651  b,  the  minimum  mail 
load  for  a  pallet  is  500  pounds  of  mail. 

b.  icr^,  Allowance.  I'p  to  10%  of  the 
pallets  m  a  mailing  may  contain  less 
than  500  pounds  of  mail  but  not  less 
than  250  pounds  of  mail  Such  pallets 
may  only  be  prepared  to  the  SCF  level. 

c.  Maximum  Weight.  The  gross  weight 
of  a  pallet  (the  com.bined  weight  of  the 
pallet  and  the  mail)  must  not  exceed 
2,200  pounds 

575  66     Pallet  f>reparation 

575  661     General.  Except  as  provided 
in  575.662  and  575.663,  mailers  must 
prepare  and  label  pallets  as  described  in 
575.42,  beginning  with  pallets  for  the 
finest  sortation  level  (5-digit  pallets)  and 
progressing  through  the  least  fine 
sortation  level  authorized  (SCF  pallets). 
When  there  are  500  or  more  pounds  of 
mall  for  a  destination,  the  mailer  must 
prepare  the  appropriate  level  pallet. 
Three-digit  and  SCF  pallets  containing 
packages  from  ZIP  +  4  Barcoded  rate 
flat-size  mailings  and  packages  from 
carrier  route  presort  mailings  must 
contain  the  additional  informiation  on 
the  contents  line  as  set  forth  in  575.673b. 

5"5,662     Five-Digit  Pallets,  Packages 
from  ZIP  +  4  Barcoded  rate  flat-size 
mailings  may  not  be  placed  on  5-digit 


pallets  with  packages  from  carrier  route 
presort  mailings  (includmg  walk- 
sequence  rate  mailings).  Packages  from 
these  mailings  must  be  placed  on 
separate  5-digit  pallets  when  there  are 
500  or  more  pounds  of  mail  for  a 
destination. 

575.663  Limited  Exception  for  SCF 
Pallets.  For  those  SCFs  listed  in  Exhibit 
122.63d,  if  preparation  of  one  or  more  3- 
digit  pallets  results  in  less  than  500 
pounds  of  packages  remaining  for  other 
3-digit  21IP  Code  areas  seized  by  that 
SCF,  consolidate  the  packages  on  the  3- 
digit  pallet  (or  the  smallest  of  multiple  3- 
digit  pallets)  with  the  remaining 
packages,  and  prepare  them  as  an  SCF 
pallet. 

575.664  Placement  of  Packages.  The 
mailer  must  indicate  to  postal 
acceptance  personnel  how  packages  are 
placed  on  the  pallets  at  the  time  the 
copalletized  mail  is  presented  for 
verification  (e.g..  all  packages  from  a 
single  mailing  are  placed  on  the  pallet 
by  level  of  presort  before  packages  from 
another  mailing  are  placed  on  the 
pallet). 

575.665  Residua]  Packages.  After 
preparation  of  pallets  under  575.422 
through  575.424.  all  remaining  packages 
must  be  sorted  to  sacks  as  required  by 
573.  These  sacks  may  be  presented  with 
but  separate  from  the  copalletized 
portion  of  the  mailing. 

575.67    Pallet  Labels 

575.671  General.  At  a  minimum,  the 
mailer  must  affix  a  clearly  visible  label 
on  each  of  two  adjacent  sides  of  each 
pallet.  Pallet  labels  must  be  white  and  at 
least  8  by  11  inches,  with  letters  at  least 
1/2  inch  high.  Labels  must  contain  the 
information  required  in  573.22.  The 
pallet  label  and  the  corresponding 
computer-generated  pallet  list  must  bear 
identical  numbers  so  they  may  be 
identified  for  presort  and  postage 
verification.  This  pallet  number  must  be 
placed  in  the  lower  right-hand  comer  of 
the  pallet  label  in  print  that  can  be 
easily  identified. 

575.672  Destination  Line.  When  the 
destination  line  of  a  pallet  label  does 
not  provide  sufficient  space  for  all 
required  information,  the  destination 
ZIP  Code  may  be  placed  right-justified 
(far  right-hand  side)  on  the  line 
immediately  below  the  destination  line 
and  above  the  contents  line  of  the  pallet 
label.  As  an  alternative,  a  standard 
abbreviation  for  the  destination  city 
name  may  be  used. 

575.673  Contents  Line 

a.  General.  In  cases  where  the 
contents  line  of  a  pallet  label  does  not 
provide  sufficient  space  for  all  required 
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inffrmation.  '.ne  consents  i:-;:  ''"' itun 
may  :>'"  con'mued  rtKht  i  ,>-i:;eJ  jtdr 
right-hand  sidel  on  tnt>  ;,"f>  .mmediately 
bei.jw  tne  contersts  .in^  a"ic  n^Kn-e  the 


office  cf  matlmg  line  of  tne 


•t  label. 


1^  z:p  ^  4  BaTiMi-'C  jnd  Corner  Route 
Mc     W-^rT  -)  1  J.i-orSCFpallet 
cor'd'ns  pacKdges  from  both  ZIP+4      • 
Barcoded  r«'e  flat-ftiie  mailings  and 
from  carrier  route  presort  mailings,  the 
-  .    ►'•  idbei  rr.ast  show  the  designation 
Z  *  4  B.'C-CARRIf:R  ROLTES  (or  Z  +  4 
I]  c— CR-RTS,  o.n  tne  contents  line 
■'  '.Kiwirj!  thf  Class  and  word  FLMS. 
Residudi  fwiie^s  containing  ZIP  -  4 
Fi:<"coded  ra"e  rr.a;.  i-tr.d  :a'rier  route 
p-f'sort  oiriii  must  snfA  ;r.t;  designation 
'/.  -  4  B  C  RRSILVCR  RTS  on  the 
ccnten's  h::e  f:;i;ow  n^  the  class  and 
v\-vdn.-MS 

5'5  5~4    F'.x-infious  Information. 
F.vTareoca  mfunr.ation  is  any 
if :'  jnra^ior.  whid.  is  placed  on  a  pallet 
lariei  by  'he  rr  ailer  or  list  house 
n-'j  v'din^  the  laMes,  and  which  is  not 
required  by  the  Postal  Service.  It  is 
'tcTtr.rrfT.ded  that  extraneous 
/  •'  jr-paMcn  appear  only  on  the  bottom 
:-   -•    n  of  Tr  pallet  label.  Extraneous 
.r  ■'.  -'ra';."".  is  a'kiwed  on  pallet  labels 
p-ov:ded  :♦  rr>^p*s  t';^'-  ^'■:'  >vv  ?  r'"eria; 

a  The  pnnt  s'ip  -s  s^na-.tr  t.'^.a.".  the 
':-!rcn  he'.2t"  '>t:'-'~;f:»d  for  Postal 
S^*'v■^e  r?q\!irf»:J  ;"'  ir'nation. 

,?  No  extTdn'''>c»  irformation  appears 
on  or  between  the  lines  reserved  for 
Postal  Service  required  information. 


\  l-tnch  clear  space  is  maintained 
a:  jiiiid  the  lines  reserved  for  Postal 

Sen.;.-,r  rvt^<-i.r--vi  information. 

STS.B*'!     I  ^>  "irr.'Titation 

57S.fV;i     M  iilun>  Statement.  Each 

indiviui.  1.  ;  •  -.'■■-£  that  has  been 

copalletized  must  be  accompanied  by  a 

completed  mailing  statement  using  the 

correct  Postal  Service  form  or  a 

facisimile  approved  by  the  Postal 

Service. 

S-SWi     Supporting  Documentation 

Mailers  must  provide  the  I  sting  required 
by574forZlP  +  4Barcodedr.i!.  Pat  sizt 


ZB  reci 


iirf- 


m'ailinji^  <-  ^^-  H  a*  any  listi; 
by  chap,  -.s  *  jr  6  for  carrier 
presort  mailings,  as  applicable.  In 
addition,  at  the  time  milings  are 
presented  for  verification,  th    m  •  .i  : 
must  provide  a  computer  gernud  'st 
in  ZIP  Code  sequence,  that  r   n  zt  s  the 
contenU  of  each  pallet  and  is  nun-ibered 
identically  to  the  oorresponding  pallets 
At  a  minimum,  the  list  must  contain  the 
following  information; 

a.  For  pieces  claimed  at  a  carrier  route 
or  walk-sequence  rate,  where  permitted 
the  number  of  piprp«  to  each  carrier 
route,  listed  by  n:  vidual  maih.-a  an(! 
total  for  each  5-cugit  ZIP  Code  on  cMr 
pallet. 

b.  For  pieces  in  5-digit  packages,  show 
the  number  of  pieces  climed  at  each  rate 
for  each  5-digit  ZIP  Code  listed  by 
individual  mailng  and  a  totel  for  the 
pallet. 


■  For  pieces  in  3-digit  packages,  show 
the  number  of  pieces  claimed  at  each 
rate  listed  by  individual  mailina  for  each 
3-digit  ZIP  Code  and  a  total  for  the 
pallet. 

d  For  pieces  in  SCF  packages,  show    ■ 
the  number  of  pieces  claimed  at  each 
rate  listed  by  individual  mailing  for  eacn 
3-diK't  ZIP  Code  and  a  total  for  the 
pallet 

e  Fur  pieces  m  residua!  packages 
show  the  number  of  pieces  claimed  at 
each  r«te  listed  by  individual  mailing  for 
e:id\  3-digit  ZIP  Code  and  a  total  pallet 

'  A  summary  listing  of  the  total 
number  of  pieces  qualifying  for  each 
rate  category  contained  on  each  pallet 

'^  A  summary  listing  of  the  total 
r  .mber  of  pieces  qualifying  for  each 
rate  category  within  each  mailing 

h  The  name  of  the  mailer,  mailer  s 
location,  the  owner  of  the  mail,  and  the 
entry  post  office. 

.575  663     Documentation  Required  by 
Other  Regulations.  Mailers  who  prepare 
copalletized  mailings  must  also  prepare 
and  submit  any  other  documentation 
r<^qii!rf^d  by  the  regulations  applicable  to 
the  rate  claimed  or  the  postape  payment 
me 'hod  utilized. 
.         •         •         •         • 
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SACK->   5-Digit# 

PACKAGE    +- 

5-diglt* 
3-digit  * 
SCF 
Residual 


3-Diqit§ 


SCF# 


Residual 

4- . 4. 

I  N'/P   Z  +  4  I 


3/5  Z+4  BRCD  or  PRESORTED 

X)tXXXXXX FIRST-CLASS   |  BARCODED  "  or  SINGLE 

XXXXXXXX       PIECE  FIRST-CLASS 

XXXXXXXX   -  XXXXXXX>L-^_ ^ 


XXXXXXXX 

XXXXXXXX 


I 

J 


*  - 

#  - 


Package (s)  containing  10  or  aore  addressed  pieces. 

Sacks  must  contain  at  least  50  addressed  pieces  per  ?-d:c:* 

ZIP  Code  prefix  regardless  of  weight. 

Sacks  must  contain  at  least  50  addressed  pieces  or  10  pounds 

of  addressed  pieces. 

Exhibit  571.2a  -  First-Class  Mail 


SACK->  5-Digit#  M/C  City#  3-Digit(D)#  3-Digit(N)   SCF    Residual 

PACKAGE    4- + -t 


5-digit  ♦ 
M/C  City* 
3-dgt  (D)* 
3-dgt  (N) 
SCF 
Residual 


LVL  B5/G5/J5  Z^4  B/C  or  B5/G5/J5I 


XXXXXXX   LVL  B3/G3/J3  Z+4  B/C 
XXXXXXX XXXXXXX  QV   B3/gli^._ 


ju-  E  v'  E  L  A 
Z  1 1 


EA 


XXXXXXX    XXXXXXX 

A  A  A  A  A  A  A      AAA  A  AAA      aAAAAAAA 

XXXXXXX XXXXXXX    XXXXXXXX 


1.  !:„  V  E  L  A  /  G  /  J 
XXXXXXXX 
..MMMM XXXXXXX 


*  -  Package(s)  containing  6  or  more  addressed  pieces  if  cla.-ea  at. 

level  B/H/J3/J5  rates. 
(U)  -  Packages  and  sacks  for  the  unique  3-digit  cities  listed  in  Exhib:*- 

122.63b. 
(N)-  Packages  and  sacks  for  other  3-digit  ZIP  Cede  areis  „.  ::ste:i  m 

Exhibits  122.63c  and  122.63d 

#  -   Sacks  must  contain  at  least  6  addressed  pie :es  :f  ciai^ed  at  level 

B/H/J3/J5  rates. 

Exhibit  571.2b  -  Second-Class  Rates 


SACK->   5-Digit# 

PACKAGE    -»- 

5-digit  ♦ 

3-digit  * 

SCF  XXXXXXXX 

Residual   I   XXXXXXXX 


3-Digit/ 


ICFi 


Residual 


3/5  ZIP  +  4  BARCODED  or 
XXXXXXXX 3/5  PRESORT 


BASIC  Z*4  BAP 


XXXXXXXXX 

XXXXXXXXX 


EASI  i 
XXXXXXXX 


FF,E 


*  -  Package (s)  containing  10  or  more  addresscvi  pieces 
^  at  a  3/5  rate. 

#  -  Sacks  must  contain  at  least  125  addressei  pieces 

of  addressed  pieces. 

Exhibit  571.2c  -  Third-Class  Rates 


>' . 


I 

claimed 

'.  pounds 
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■,  r,    DOOL.VItMATiON 


Sw* 


vn^ 


Rat* 


Z  +  4  B/C 
3/5  Z*« 
Barcoded 


-0'g>r  Pkgs 
22020 
22021  .„ 
22022- 


22024 

22029  

22 '21  

22151 

22301  

S<jt)totai  ... 
V  Z  Oty  c*3S. 

22070 

22110 

S^t)tota< ... 

220     

222 

20C  

22C  

224 

S'^Dtca) ... 
PesjauaJ  p*t.gs; 
220 

228 

Stitwotat.- 
Grand  total 


57 
$1 


66 


184 


soba: 

Prwtd 
FCM 


M^C  Ctty 


Z4-4  ba: 

3/5  Z*4 
Barcodwl 


184 


82 

82 


50  B/C 
Prwtd 
FCM 


SOigK 


Z-i-*  8/C 
3/5  Z»4 
Barcoded 


Wt><uOu» 


so  B/C 
Pndd 
FCM 


to 

11 


31 
14 


66 

40 
40 

78 

76 


Z»4  B/C 
3/5  Z*4 
Bafcoded 


SO  B/C 
Ptstio 
FCV 


.;t 


Z  •  4  B/C       SO  8'C    '   Lm*  1o<»! 

s  p  r  -  4 


ICor^o-s 


FCM 


22 

22 


82 


184 


51 
51 

84 
70 


154 


227 


12 


Summary  rate  category 


Quantity 


ZiD*4  Barcode* 

3/5  ZlP-r4  Bafoxled 

Noi^rrosofTsr!  T'P  -  4  3arcode<J . 

P'9so^«3  -■-->'  Uasi  

5.^*»-o*^c*^  * ''"•T.Ciass 


677 
229 

36 
23 


966 


j'9e 


-  4  3ar':oi3rf-'    iJ  J 


15 


5» 
59 

4*1 
122 
170 
229 


9 
17 
23 


Rale 


$0,233 

267 

248 
.290 


61 

61 

10 

71 

63 

134 

12 

'46 

68 

2'4 

32 

246 

1d 

260 

22 

282 

292 

86 

368 

42 

410 

128  ... 

83 

493 

54 

547 

137  ... 

9- 

638 

75 

713 

65 

^8 

231  ... 

56 

834 

'3' 

965 

18" 

965  

Postage 


6'  '^ 

8  928 
6.670 

?34  48 


CHAPTER  8~THiRt>-Ci_ASS  MAIL 

610     Ratss  arKJ  Fees 
611     R.^TES 

61 '.  2     Bij.s  Ra'es 
jRpvse  F.Khibtts  611.2a-g  as  shown  on 


61122     Rate  StructiiPR 

oU.-ll     Piece  anu  Pt-- r.d  Rates 

a.  Minimum  Per-Piece  Rates 
(1)  General.  [Add  to  the  end  of  the 
existing  text]  The  minimum  per-piece 
rates  are  divided  into  two  major 


categories:  "letters"  (see  e61.221a(2)) 
and  "other  than  letters"  (see 
661.2218(3)). 

(2)  "Letters"  Category.  [Text  of 
exi£tiiig  661.221a(2)(a):  change  the 
reference  at  the  end  of  the  first  sentence 
from  "128"  to  "128.2."] 

(3)  'X)ther  than  Letters  "  Category. 
[Text  of  existing  661.221a(2)(b);  change 
the  reference  in  the  first  sentence  from 
"128"  to  "128.2;"  add  the  following    ;  ih^ 
end  of  the  section:]  The  ZIP  +  4 
Barcoded  discount  is  applied  to  the 
"other  than  letter"  category  rates  for 
automation-compatible  flat-size  mail- 
pieces  (see  128.32  and  522)  meeting  the 
applicable  eligibility  criteria. 


t;l  1.222     PustHge  Discourts  and 
Pfductior.s 
.         ■         •         *         * 

i'  Automation  The  foliovMii;^ 
automation-based  rates  are  available 
only  for  maslpipces  that  meet  specific 
physical  and  preparation  requirements 
and  that  meet  the  requirerr:ents  for 
either  basic  or  ^s  presfirt 

(1)  ZIP  4-  4  hee  628  1  and  628,21  for 
letter-size  rr.ailpieces  bf^anng  a  7AV  *  4 
rode 

/J/  ZIP  ^  4  BafLoded  (see  628  1  and 
628.3),  for  letter-  or  fiai-size  maupieces 
bearing  a  ZIP   ♦  4  (i-  del- very  pi -in! 
barcode. 


620    Classification 
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628    ADDITIONAL  CONDITIONS  FOR 
AUTOMATION-BASED  BULK  THIRD 
CLASS  RATES 

628.1  Cotiditmos  Appticabie  to  AH 
Automation-Based  Bulk  Third-Oass 
Rates 

828.11     General 

628.111  Definition.  The  automation 
based  bulk  third-class  rates  (Basic  ZIP 
+  4.  3/5  ZIP  ■(-  4.  Basic  ZIP  ^  4 

Barooded  3-digit  ZIP  -t-  4  Barcoded,  "'j 
ZIP  -f  4  Barcoded.  and  S-digit  ZIP  4  4 
BarcodedJ  app^  only  to  mailpieces 
prepared  es  specified  in  628. 1  through 
62fl.S. 

628.112  Minimum  Quantity.  Each 
maihng  at  wi  «utomation-ba»ed  bulk 
third-das*  rale  must  contain  at  least  200 
mailpieoM  or  50  pounds  of  mailpiews 
ail  of  the  same  proceMir.^  category 

S2fi.ll3    PhfBKai  Mailpiece 
ReqirireBjenti  for  General  AutMnaticn 
CoBtpatitnbty.  Each  letter-size  or  flat 
size  mailpiece  in  a  mailing  must  meet 
the  requiremeQts  of  521  or  S22. 
respectively 

The  same  mailing  may  contain  only 
pieces  of  the  same  processing  category 
(e.g.,  only  ietter-size  or  flat-sire 
mailpieces)  (see  128] 
•        •        •        «        • 

628.14    Presort 

628.141  Genera!  Requirement.  All 
pieces  in  ae  automation-based  rate  bulk 
third-class  mailing  must  be  presorted 
together  as  required  by  641  or  560  (for 
letter-size  mail)  or  by  570  (for  flat-size 
mailpieces  as  defined  in  128.32]. 

628.142  Rate  Eligibility— Letter-Size 
Mailpieces  [Text  of  existing  section.) 

628.143  Rate  Eligibility— Flat  Size 
Mailpieces  Prepared  in  Sacks 

Q.  ZIP  -t-  4  Barcoded  or  Delivery  Point 
Barcoded  Mailpieces.  Subject  to  the 
general  eligibility  requirements  in  628.1 
and  628.3.  a  211?  -♦-  4  barcoded  or 
delivery  point  barcoded  flat-size 
mailpiece  prepared  as  specified  in  572 
and  573  can  qualify  for  the: 

(1)  *5  ZIP  -f  4  Barcoded  rate  if  placed 
in  a  5-digit  or  3-digit  package  containing 
at  least  10  addressed  pieces  that  is  in 
turn  placed  in  a  5-digit  or  3-digit  sack 
containing  125  addressed  pieces  or  15 
pounds  of  addressed  pieces; 

(21  Basic  ZIP  -(-  4  Barcoded  rate  if 
placed  in  a  package  containing  fewer 
than  10  addressed  pieces,  in  an  SCF  or 
residual  package,  or  in  a  5-  or  3-digit 
package  that  is  in  turn  sacked  to  an  SCF 
or  residual  destination  or  placed  in  a  5- 
digit  or  3-digit  sack  containing  neither 
125  addressed  pieces  nor  15  pounds  of 
addressed  pieces: 


b  5-Di^t  Barcoded  Mailpieces 
Subject  to  the  general  eligihiht^ 
requirements  in  325  113,  u  5-ciigi! 
barcoded  flat-eire  mailpiece  prepared  as 

specified  \r.  572  and  573  can  qualify  for 
the 

(1)  3/5  presort  rate  if  placeii  .;.  a  .5- 
digit  or  3-digit  package  contami.ng  ;jt 
least  10  addressed  pieces  that  is  in  tur^ 
placed  in  ■  S-digit  sack  oontamms  I.:s 
addressed  pieces  or  15  ponnds  •:.{ 
addressed  piece.s. 

{2j  Basic  presort  rate  if  pUced  :r  a 
package  containing  fewer  than  10 
addressed  pieces,  m  an  SCF  c:  -('-..iual 
package,  or  in  a  5-  or  3-digi!  p,i.  k;'.>s;,' 
that  ts  in  turn  sacked  to  an  SCF  or 
residual  destmation  or  placed  ir.  e  5 
digit  Of  3-digjt  sack  containing  neither 
125  addresaed  pieces  nor  15  pounds  of 
addressed  pieces 

628.144     Rate  Eligibility— Flat-Size 
Mailpieces  Prepared  on  Pallets 

a  Pallet  Sortation  Rate  eligibility  for 
palletized  mail  is  determined  by  the 
sortation  level  of  the  package  in  which  h 
mail-piece  is  placed,  regardless  of  the 
destination  of  the  pallet  to  whirh  That 
package  is  subsequently  sorted.  Flat- 
size  mailpieces  claimed  at  a  ZIP  -*-  4 
barcoded  rate  cannot  be  combined  on  5- 
digit  pallets  with  other  mailpieces 
claimed  at  a  earner  route  or  walk 
sequence  rate  {see  575.533c). 

b  ZIP  -(-  4  Barcoded  or  Delivery  Point 
Barcoded  Mailpieces.  Subject  to  the 
general  ei^ibiiity  requu^ments  m  628  1 
and  628.3.  a  ZIP  ^  4  barcoded  or 
delivery  point  barcoded  flat-sire 
mailpiece  prepared  as  speafied  in  5"; 
and  575  can  qualify  for  the: 

{1)3/5  ZIP  -t-  4  barcoded  rate  if 
placed  in  a  5-digit  or  3-digit  package 
containing  at  least  10  addressed  pieces: 

(21  Basic  barcoded  rate  (for  flat-size 
mailpieces)  if  placed  in  a  package 
containing  fewer  than  10  addressed 
pieces  or  m  an  SCF  or  residual  pa!:krt)jf 

c.  5-Dig;t  Barcoded  Mailpieces. 
Subject  to  the  general  eligibility 
requirements  in  628  1  and  628.3,  a  5-digit 
barcoded  flatsize  mailpiece  prepared  as 
specified  m  572  and  575  can  qualify  for 
the: 

(1)  3/5  presort  rate  if  placed  in  a  5- 
digit  or  3-digit  package  containing  at 
least  10  addressed  pieces: 

(2)  Basic  presort  rate  if  placed  in  a 
package  containing  fewer  than  10 
addressed  pieces  or  m  an  SCF  or 
"■estdual  package 

628.15     Optional  Ube  of  Trays. 
[Revise  the  first  sentence  as  follows:) 
Automation-based  rate  bulk  third-class 
mailings  of  letter-size  mailpieces  (see 
\?ii  and  521 )  may  be  prepared  in  trays 


rather  rhar  1-  f,  ^  >  s  «••  provided  in  SBO 
and  647.  *   ■ 


B28  3  ZIP  -   4  Barood"^  Rj*«*s 
628.31     General 


h2«3*::    F.-(jL,,'f-(i  p.-..  ,■;  •,.,,*  ofzB* 
■    4  R/i'Ti.fKied  MwilpH-f^-s 
»    l,f*tf.r  Size  Maitpieces.  fText  of 

' ''    V. .'•  ^  .  e  \!  .  Ip jeces.  Regardless  of 
presun  k  vui  w  i^ie.  at  least  85%  of  the 
pieces  in  each  mailing  must  bear  the 
correct  ZIP  -t-  4  or  delivery  point 
barcode,  prepared  under  551. 
-eprt-,st'iutn>,'  iriio,'-rr.h:i  ...n  that  meets  the 
spfcificaiions  m  iju  Remaining  pieces 
must  bear  the  correct  5-digit  barcode  for 
the  delivery  address  on  the  piece, 
prepared  as  specified  in  552.  The 
address  on  each  piece  ^regardless  of 
barcode)  must  contain  the  correct 
numeric  5-digit  ZIP  code  or  ZIP  -i-  4 
r  nde  Of  the  correct  numeric  equivalent 
to  the  de!i\fT\  prwnt  t.i'-nie  'spe  515.3^ 

(c)  Copalietized  Mainnk-^  "^  F.at-Size 
Mailpucet  MHilin«  r,'  niintiH"  iKi»-;i 
mailpieces  le.R    ciHiiTH'<"i  h'  i*if  :,  .-)•—»♦-- 
ruulp  TBte)  and  h«irr'(vVd  ;>i(-<'<'^  'i-  e 
clain'ifd  a!  a  ZIP  -   4  b?, -'■  - v.-it- ;1  -.'r 
may  be  copfilletjjrd  tc  the  3  Cig:'..  SO"', 
and  BMC  prt  sort  levels:  copalletization 
if  Sui  r;  p!(  ( ('<■  til  the  5-digit  presort  level 
s  prohibiiH^  !>e»»  S75  for  additionai 
ir.f^Tniannri  abou'  ropalletired  maifangs. 
CopflH«'tT7ed  p-e-f  s  in  other  mailings  do 
not  dfffi  '  H  I  ..:;.  Hird  mailing's 
compliance  with  628.312b. 


628.32  Other  Rates 

628.321  Mailings  of  Letter-Size 
Mailpieces,  [Text  of  existing  628.32.) 

628.322  Mi;  :r;K.s  of  Flat-Size 
Mailpieces.  Zli    t  4  barcoded  rate 
mailings  may  contain  pieces  claimed  at 
the  3/5  and  basic  ZIP  +  4  barcoded 
rates.  Other  rates  are  not  available, 

628.33  Requirements  for  OCR 
Processing 

628.331  Mailings  of  Letter-Size 
Mailpieces.  [Text  of  existing  628  33.] 

628.332  Mailings  of  Flat-Size 
Mailpieces.  None:  all  pieces  must  bear  a 
ZIP  -(-  4,  delivery  point,  or  5-digit 
barcode  (see  626.312b). 

•  «  •  •  • 

628.36    Optional  Sortation  to 
Automated  Sites.  Mailers  may  prepare 
3-digif  ZIP  -f  4  Barcoded  rate  mailings 
of  letter-size  mail-pieces  without  making 
5-digit  packages  or  sacks  if:  *  *  * 
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628  37     Aja.;,or.a.  Tray  and  Sack 
Labeling  Requirements 

628.371    Letter  Size  Mailpieces.  The 
secorid  (contents)  line  on  labels  for  trays 
and  sacks  in  ZIP  +  4  Barcoded  rate 
mailings  of  letter-size  mailpieces  must 
show  the  information  specified  in 
641  1 31  .nd  641.135  followed  by  either 
ZIP  -  4BARCODED"or"Z  +  4B/C." 

623  3":    Flat-Size  Mailpieces.  The 
labels  for  sacks  in  ZIP  +  4  Barcoded 
rate  mailings  of  flat-size  mailpieces  must 
show  the  information  specified  in  570. 

628.38    Letter-Size  Mailpieces 
Prepared  with  Five-Digit  Barcodes  and 
Barcode  Windows  , 

.        •        •        •        *  ' 

629    MAILPIECE  CHARACTERISTICS 


629 


Ph    >    .ji  Limitations 


629.22    Size,  Shape,  and  Ratio 
(General  Standards) 

629.221    Maximum  Size  Standards 
♦        ♦        *        •        • 

d.  Automation-Based  Rates.  The 
maximum  sizes  for  mailpieces  at  these 
rates  are  described  in  128.2  and  521  (for 
letter-size  mail-pieces)  and  128.32  and 
522  (for  flat-size  mailpieces). 

f~!:Q  222    Minimum  Size  Standards. 


g.  The  minhTi^m  size  for  flat-size 
mailpieces  claimed  at  a  ZIP  +  4 
Barcoded  rate  is  as  prescribed  in  128.32 
and  522. 


629.4     Optional  Use  of  Dt'laLhed 
Address  Labels  for  Flats 
.        •        •        *        * 

629.48    Automation-Based  Rates. 
Mailings  prepared  under  629.4  are  not 
eligible  for  any  automation-based  rate. 
•        •        *        *        • 

^D'.j    r's^'-in-i  of  Postage 

661    METHOD  OF  PAYMENT 


661.3    Bulk  Mailings  at  Automation- 
Based  Rates 

661.31    Permit  Imprint  (See  145) 

661.311  Identical-Eight  Pieces.  [Revise 
the  first  and  second  sentences  as 
follows:]  Mailings  of  identical-weight 
mailpieces  may  have  postage  paid  by 
permit  imprint.  Mailings  at  automation- 
based  (ZIP  +  4  and  ZIP  +  4  Barcoded) 
rates  must  be  accompanied 


661.32    Meter  Stamps 


661.322    Correct  Postage  Affixed  to 
Each  Piece 
***** 

b.  ZIP  -I-  4  Barcoded  Rate  Mailings. 
[Revise  the  beginning  of  the  first 
sentence  as  follows:]  Letter-size 
mailpieces  qualifying  for  *  *  *  *  * 

[Add  the  following  as  new  second 
sentence:]  Flat-size  mail-pieces 
qualifying  for  the  Basic  ZIP  -t-  4 
Barcoded  rate  and  the  3/5  ZIP  +  4 


Eiarcodeci  rate  are  n^.etered  at  the 

rpspeft.'.'e  rate  for  which  they  quahfy. 


ftnl  323     Lcw(!St  Re 
Affixed  'n  Earn  FiffT 


the  Mailing 


b.ZiP  -  4  Barcoded  Rate  Mailings— 
Letter-Size  Mailpieces 
«        •        •        ♦        • 

c.  ZIP  +  4  Barcoded  Rc'c  Mailings— 
Flat-Size  Mailpieces.  When  all  pieces  in 
a  mailing  of  identical-weight  flat-size    . 
mailpieces  prepared  under  570  have 
meter  or  precanceled  postage  affixed, 
each  piece  may  bear  the  correct  postage 
for  the  3/5  ZIP  ^  4  Barcoded  rate 
provided  the  applicable  documentation 
requirements  in  5"3  are  met.  Additional 
postage  for  pieces  qualif>ing  for  thf 
Basic  ZIP  -I-  4  Barcoded  rate,  as  shown 
in  the  documentation  required  by  573, 
must  be  paid  either  by  a  meter  stnp 
affixed  to  the  mailing  statement  required 
to  accompany  the  mailing,  or  through  an 
advance  deposit  account  as  provided  for 
in  Handbook  F-1  524 


6614     ZIP  -  4  Barcoded  Rate 

Combined  Mailings  W'ith  Different 

Postage  Payment  Methods 

561.41     G.-ne-i: 


c.  Each  piece  m  t,^ 
mailings  mee's  the  j 
of  521. 


BILLING  coot  T7-0-^J-M 


combined 

usical  requirement 


L-oi've 

Au'c^c 
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Exhibit  611  Ja,  Summary  of  TKird-Class  Ratw  and  DiMrounts 


^ ♦*^'^»'                                                                                SD.C..1 

or 

Otscovm 

2067  «j  (3  306? 
<M  1  or  iMt 

Mom  than 

.2067  (t> 
(3  3067  02) 

Kms  It)   (1  J3l^ 

01  1  ar  tM,t 
ip*r  ptmc*, 

Mora  than 

206'  It 

•- - - — -»-- — 

(Of  O—C0    * 
pOr  pOuacJi 

A(!  p«»C«t 

L,«rt»ft 

Oth#r 

L»il»»^ 

P«'  pounc 

BASE  RATE                                       $0^S6 
•  Bas-c  P'eso^ 

$0  23  5 

iC  ID,*  PC  ♦ 

oeooiti 

$0111  , 

M)4« 

$6X>63pc  ♦ 
0  398  lb 

O^ftCOUWTS                        J 

35 

125-P'9ce  W  S 
Satjra'.;>i  W  S 

S0033 
0067 

0  074 

$0  046 
0  09t 
069S 
0  106 

so  0-4 fc  X 
C  09'  D'' 
0  096  .. 
0  '  X.  .) 

$C013 
0  037 

0  040 

$0,014 
0  045 
0.047 
0  052 

0  045  PC 
0  047-oc 
0  052  PC 

1     BvC 

■^ 

$0012 
0  017 
0  022 

$0  012 
0017 
0  022  . 

%Z  0^8  tb 

0  oe '  It) 
0  104  lb 

$0  012 
0017 
0  022 

$0  012 
0017 
0022 

$0  05Btb 
0  0811b 

0)04  lt> 

Z  -    •  4 

2.p»4  8arcaaea 

1563  lb. 

(2  5  0i.) 

maximurrt 

.1S63  lb. 
<2  J  0?  ) 

maxlmj"- 

■ 

NO'  AVA!1.A8L.€ 

nG'  av  a  .,  iiB„r 

SO  00=  i 

coo*  j 

$0  007  ' 

187S  U>    1    AvJtomaiioo-Com^tttM*  Fiat* 
(3  0O7  )   ;                     (Sm  522) 
maximum  |         1  0  lt>  (16  01  )  ma«>mLim 

le'i  »t»    '•    *irfow\»tton-Como»tn>««  ri»»s 
(3  0  OJ  i                           !£,»«  S2J 
maKimuT'             '  C  'C   ntoi  :  m«>imom 

tBas  ;  P-eso^i 
(3-ag-!  SO"! 
!5"3  9<  so--, 

$C0^9|            SO  025                  $C  026  D-:    ^           $0  C '  :  ' 

cc'i  1          oai'               CO'-  c-             0,010 

CC-9   i               C  0^'                     C  0--  tK                   0  017 

i     0.5                    i.    .V5PC 
0017                    00l7?pc 
0017                     0017PC 

If  «Wr.,or  fo  a  swof'C  £x<»so'*  aiscoaf^.  So'TV  acc^esseo  p-eces  "lay  oe  «>»g.r.)*  »cv  ■^<ve  -a-  :>■'>#  -  s-co_-;  s^--^;  ^^-.u.-.at.on«  of 
o-sco-j'-ts  may  be  'eou'-ec  d*  ^'D^lt)'!ec  See  62*  »0'  r>e  &  >o-'-y  'e(3t><'e'^'!'s  ra'  a^.^f*  i;:  e*  ■  d.».,.,>artt-                                        , 
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'B  Pt^.^i-"  5    K  Third-Class  Letter-Size  Minimu 

Oz.)  OR  Less 


M  Pf  P  Piece  Rates  ^or  Pieces  Weighing  .2067  Lb  (3  3067 


Entry  Discount 


Nor* 

BMC 

SC'P     

D'i-very  unit. 


Nooautomattorvtased  rates 


Basic 


3/5 


$0198 
186 
.181 


$0,165 
.153 
.146 


Carrier 
route 


$0,131 
.119 
.114 
.109 


Saturation 


$0,124 
.112 
.107 
.102 


Autotnatioo-baseci  rates 


Basic  ZIP 

+  4 


$0,189 
.177 
.172 


3/5  ZIP  + 

4 


$0,161 

'49 

'44 


Basic 
barcoded 


3-Digrt 
barcoded 


5- Digit 
barcoded 


SC  '"9 
'52 


.142 
.137 


$0  146 
134 
129 


NOTE  See  521  3  and  628  113  tor  additional  weigtit  restnctwns  for  automatwvbased  rates 

EXHIBIT  61 1  20   REGULAR  BULK  ThIRD-CLASS  NONLETTER-SiZE  MINIMUM  PER  P.ECE  "^^ES  EOP  PIECES  WE.GM.NG    2067  .8 

(3.3067  Oz.)  OR  LESS 


Entry  Dtscount 


None 

BMC 

SOP 

Delrvery  unit.. 


Nonautomatiofvbased  rates 


Basic 


3/5 


$0  233 
.221 
.216 


$0,187 
.175 
.170 


Carrier 
route 


$0,142 
.130 
.125 
.120 


125-PC 
W-S 


$0,137 
.125 
.120 
.115 


Saturation 


$0,127 
.115 
.110 
.105 


Aulor^atior^t-iased  fates 


Basic  ZIP 

+  4 


3/5  Z)P   ♦ 

4 


Basic 
barcoded 


-t- 


3-Digit      I    3/5-Digit 
barcoded       barcoded 


.196  .. 
.191  .. 
.186  . 


$0,170 
158 

•  ':.3 
'48 


NOTE:  Automation-based  rates  available  only  tor  automation-compatible  flats  (see  522). 

Exhibit  611  .2d,  Regular  Bulk  Third-Class  Piece/Pound  Rates  for  Pieces  Weighing  More  Than  .2067  La.  (3.3067  Oz.) 


Nonautomatior-based  rates 

/^utomatiorvbased  rates 

Per  ptece  poond 

Basic 

3/5 

Carrief 
route 

125-PC 
W-S 

Saturation 

Basic  ZIP 

-t-  4 

3/5  ZIP  + 

4 

Basic             3-Diq<l      1    3/5-Digit 
barcoo«s-.]       barcooe-j    \    barcoded 

, _ — . -j 

Per  p*ece  rates  (to  all  entry 

$0,109 

600 
542 
.519 

$0,063 

600 
542 

.519 

$0,018 
Plus 

600 
.542 
.519 
.496 

$0013 

600 
542 
.519 
.496 

$0,003 

.600 
.542 
.519 
.496 

$0,084 
Phis 

.600 
.542 
.519 

$0  046 

ratAOOne^)                              



Per  Pound  Rates  (by  eriUy 
discount): 

600 

None „ - 

BMC 

SC^   

De«r»ery  unit 





S42 
.519 

NOTE.  Each  piece  ts  subject  to  botti  a  piece  and  a  pound  rate. 

NOTE:  Autorrw  fiofvbased  rates  available  only  for  automatiorvcompatible  flats  (see  522). 

E."  a.T  611.2E.  SPECIAL  Bulk  Third-Class  Letter-Size  Minimum  Per  Piece  -a- s  ^op  p  lces  we  ghing  2085  Lb  (3  3367 

Oz.)  OR  Less 


Nonautomation-based  rates 

Autornation-based  rates 

Entry  discount 

Basic 

3/5 

Carrier 
route 

Saturation 

Basic  ZIP 

-I-  4 

3/5  ZIP  + 
4 

Basic               3-D.grt       !       S-Ogit 
barcod«l         barcoded     i     barcoded 

None 

S0.111 
099 
.094 

$0  098 
086 
.081 

$0,074 
.062 
.067 
052 

$0,071 
.059 
.054 
.049 

$0,104 
092 
.087 

$0,094 
082 
.077 

$0,094 
.082 
.077 

SO  083           scoei 

BMC               

.076 
.071 

064 

SCF - 

Detivery  unit  - 

Note  See  521  3  arxl  628  1 13  for  additional  »»eigM  restrictions  for  automation-based  rates. 


Exhibit  611.2f.  Special  Bulk  Third-Class  Nonletter-Size  Minimum  p 

(3.3367  Oz.)  OR  Less 

_s  P'ECE  " 

A'ts  FOR  PiECES  Weighing  208 

5  LB 

Nonautomatkxvbased  rates 

Automation-based  rates 

Entry  discount 

Basic 

3/5 

Carrier 
route 

125-PC 
W-S 

Saturation 

Basic  ZIP    1  3/5  ZIP  +    i       Basic             3-Digi1 
+  4        :          4              barcoded        barcoded 

3/5Kftgit 
t>arcoded 

$0,146 
.134 
.129 

$0,132 
.120 
.115 

$0,101 
.089 
.064 
.079 

$0,099 
.067 
.087 
.077 

$0,094 
082 
.077 
.072 

SC  121 
.109 
.104 

SC  '  1  5 

....•••••••••• 

.103 



.098 

Delivery  unit 



099 

093 

Note:  Each  piece  «  subject  to  both  a  piece  and  a  pound  rate. 

Note:  Automation-based  rates  available  only  for  automation-compatible  flats  (see  522). 
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Exhibit  611.2G,  Special  Bulk  Third-Class  Piece/Pound  Rates  fob  Peces  Weighing  Moct  Than  2085  Lb.  (3.3367  Oz.) 


hkxojtomahcKvbased  rates 

AotOfTwtion/ based  rates 

Per  piece  .'oound 

BasK'                3  5 
1 1 . 

Carrier 
roote 

125-PC 
W-S 

Saturatx>n 

Basic  ZIP 

+  4 

3/5  ZIP  + 

4 

Basic 
barcoded 

3-Ogit 
barc(xtod 

S/S-OigM 
barcodad 

Per  piece  rates  (for  all  efWry 
categories) 

SO  063 

J9e 

.340 
J17 

$0  049 
398 

$0018 
Plus 

398 

$0,016 

.398 
.340 
.317 
.294 

$0011 

.398 
.340 
.317 
.294 

$0  038 
Plus 

.398 

.340 
.317 

$0,032 
396 

Pta    pound    'ates    Iby    entry 
Oiscoont) 
None „ _.. 

• 

BMC „ 

340                .340 

„ 

.340 

SCF „ 

.317 

.317 
294 

.317 

Deltvery  ur* 

—«•".".«.• 

NOTt  Each  piece  «  sutjieci  to  bofti  a  p«ece  and  a  pound  rate 

No-^E  Automation-based  rates  avaoa&te  on*v  tor  automat!orv.compatibt€  fists  (see  522). 


An  appropriate  arrx-ndrrieu;  to  39  CFR 
111.3  will  be  published  if  the  proposal  is 
adopled. 
Stanley  F  Mires, 

Assistant  General  Counsel.  Legislative 

Division. 

IFR  Doc,  92-9015  Filed  4-20-92.  8  45  amj 

BILUNQ  COOC  7710-12-ai 


FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  572 

[Docket  No.  92-161 

Conference  Independent  Action 
Provisions 

agency:  Federal  Maritime  Commission 
ACTION:  Advance  notice  of  proposed 
iTilemaking  (advance  notice) 

summary:  The  Federal  Maritime 
Commission  (Commission)  solicits 
comments  on  Conference  policies  and 
procedures  concerning  independent 
action  (lA).  The  Notice  addresses  such 
issues  as  the  interpretation  of  the  term 
"adopt."  lA  on  time  volume  rates,  lA 
filing  and  maintenance  fees,  automatic 
lA  e,xpiration  dates,  and  notice  periods 
on  lA  withdrawals.  The  comments 
received  will  assist  the  Commission  in 
determining  whether  it  should  amend  its 
regulations  at  46  CFT?  part  572. 
DATES:  Comments  (original  and  15 
copies)  must  be  submitted  }iine  22,  1992 
ADDRESSES:  Comments  (ongina!  and  15 
copies)  to:  Joseph  C.  Polking.  Secretar>' 
Federal  Maritime  Commission.  1100  L 
Street.  NW.,  Washington,  DC  20573- 
0001. 

FOR  FURTHER  INFORMATION  CONTACr. 
Austin  L.  Schmitt,  Director,  Bureau  of 
Trade  Monitoring  and  Analysis,  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  Washington.  DC  20573-0001.  (202) 
523-5~87, 


SUPPLEMENTARY  INFORMATION:  Section 

5(bl(8)  of  the  Shipping  Act  of  1984 
(1984  Act  or  Act").  46  U.S.C.  app, 
l~04(bj(8j,  requires  that  each  conference 
agreement: 

Pro\  ide  that  any  member  of  the  conference 
may  take  independent  action  on  any  rate  or 
service  item  required  to  be  filed  in  a  tariff 
under  section  8!a]  of  this  Act  upon  not  more 
than  10  calendar  days'  notice  to  the 
conference  and  that  the  conference  will 
include  the  new  rate  or  service  item  in  its 
tanff  for  use  by  that  member,  effective  no 
later  than  10  calendar  days  after  receipt  of 
the  notice,  and  by  any  other  member  that 
notifies  the  conference  that  it  elects  to  adopt 
the  independent  rate  or  service  item  on  or 
after  its  effective  date,  in  lieu  of  the  existing 
conference  tariff  provision  for  that  rate  or 
service  item 

Congress  realized  the  importance  of  a 
strong  requirement  of  independent 
action"  to  counterbalance  the  enhanced 
economic  power  of  conferences.  The 
Conference  Report  states: 

A  critical  factor  enabling  the  conferences 
to  agree  on  a  more  narrowly  drawn  general 
standard  is  the  inclusion  in  this  bill  of 
numerous  other  provisions  which  address  t.^e 
nation's  interest  in  competition  in  the  ocean 
common  carrier  industry  *   *  *  .  Even  more 
importantly,  the  bill  includes  other  specific 
and  maior  procompetitive  reforms  that  will 
affect  the  operation  of  ocean  carriers  and 
conferences — notably  a  strong  requirement  of 
independent  action  w:th  a  limited  notice 
period  *   •   *  , 

H.R,  Report  .\o,  9&-6(«),  9«th  Cung,  2d  Sess.  at 
33- S4  (1984). 

Additionally,  in  Docket  No.  85-7. 
Independent  Action — Notice  and 
Meeting  Provisions  in  Conference 
Agreements,  the  Commission  stated: 

As  the  Conference  Report  makes  clear. 
Congress  intended  independent  action  to  be  a 
procompetitive  balance  to  the  more  narrowly 
drav^Tl  general  standard  *  *   '  .  Although 
Consress  continued  to  allow  for  collective 
ratemaking  by  conferences,  it  provided  for  a 
strong.  effecti\e  right  of  lA  in  the  clearest  of 
terms,  (at  6). 


The  purpose  of  mandatory  LA  is  to 
require  a  conference  to  allow  a  member 
to  unilaterally  establish  its  own  tarifT 
rate.  Independent  action  may  allow 
conference  carriers  to  respond  to  rapidly 
changing  trade  conditions  without 
leaving  the  conference,  and  enables 
conference  members  to  be  more  flexible 
in  their  responses  to  shippers.  From  a 
shipper's  perspective,  a  conference 
carrier's  option  to  take  lA  provides 
shippers  with  greater  flexibility  in  their 
dealings  with  conferences.  In  this 
manner,  lA  functions  as  a  mediating 
mechanism  between  carrier  and  shipper. 

On  November  15. 1984,  the 
Commission  issued  its  Final  Rule 
governing  agreements  Tiled  pursuant  to 
the  1984  Act.  This  rule  deleted  the 
prescribed  mandatory  language  for 
conference  independent  action 
provisions,  and  announced  a  policy  that 
parties  to  conference  agreements  were 
free  to  develop  their  own  LA  provisions 
in  accordance  with  the  requirements  of 
section  5(b)(8)  of  the  Act  (46  CFR 
572.103(f).  49  PR  45351). 

On  April  25,  1986,  the  Commission 
revised  its  regulations  governing  the 
filing  of  conference  agreements, 
requiring  such  agreements  to:  (1) 
Establish  a  maximum  notice  period  of 
not  more  than  10  days  for  member  lines 
taking  LA;  (2)  provide  for  a  siiigle  notice 
to  the  conference  of  a  member  line's  LA; 
and  (3)  state  that  a  member  line  taking 
independent  action  was  not  required  to 
attend  a  meeting,  or  to  comply  with 
other  procedures  for  the  purpose  of 
explaining,  justifying  or  compromising  a 
proposed  lA  (46  CFR  572.502(a)(4).  51  FR 
16038).  The  Commission  also  has 
addressed  lA  issues  in  Docket  No.  86-3. 
Modifications  to  the  Trans-Pacific 
Freight  Conference  of  Japan  Agreement, 
the  Japan-Atlantic  and  Gulf  Freight 
Conference  Agreement,  and  the  Japan- 
Puerto  Rico  and  Virgin  Islands  Freight 
Conference  Agreement,  and  Docket  No. 
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S5-7  Independent  Action — Notice  and 
Meeting  Provisions  in  Conference 
Agreements. 

There  have  been  a  number  of  recent 
filings  by  conferences  that  raise  issues 
under  sections  5(b)(8)  of  the  Act.  The 
fcliow'.ng  five  issues  are  addressed  in 
this  Advance  Notice: 

(1)  Conference  agreement  provisions 
that  provide  authority  for  member  lines 
to  adopt  the  independent  action  of 
another  member  line,  but  permit 
deviations  from  the  terms  of  the  original 
lA: 

(2)  Conference  agreement  provisions 
that  provide  for  the  adoption  of.  and 
participation  in,  lA  time/volume  rates; 

(3)  Conference  agreement  provisions 
that  impose  notice-period  conditions  on 
member  lines  other  than  those 
conditions  specifically  stated  in  section 
5(b)(8)  of  the  Act: 

(4)  Conference  agreement  provisions 
and  conference  policies  or  procedtires 
that  provide  authority  for  the  conference 
to  assess  members  the  costs  separately 
incurred  for  processing  and  maintaining 
individual  member  lines'  LA  or  open  rate 
filings  on  a  usage  basis:  and 

(5)  Conference  procedures  that  impose 
an  automatic  expiration  date  on 
independent  actions.  i 

Discussion 

A  Definition  o fAdopt" 

Several  conferences  have  recently 
filed  amendments  to  their  agreements 
which  have  raised  the  issue  of  whether 
an  adopting  LA  can  be  different  from  the 
original  LA  Both  section  5(b)(8)  of  the 
1984  Act  and  the  Commission's  rules 
governing  LA  make  use  of  the  term 
"adopt"  when  referring  to  the  taking-on 
of  one  member's  initial  LA  by  another 
member.  Although  the  legislative  history 
of  the  1984  Act  discusses  the  general 
concept  of  independent  action,  it  is 
silent  regarding  the  specifics  of  an 
adopting  lA.  including  the  meaning  of 
the  term  "adopt."  In  Docket  No.  86-3. 
the  Commission  stated  that,  "the  term 
'adopt'  Signifies  an  action  whereby  a 
following  member  line  takes  the  action 
of  the  initiating  member  line  and  makes 
it  its  own  without  any  cormotation  of  its 
having  been  another's." 

The  Commission  is  thus  interested  in 
public  comment  on  the  issue  of  whether 
an  adopting  LA  can  be  different  from  an 
original  lA.  Such  comments  should 
address  this  issue's  legality  under  the 
1984  Act  and  its  impact  on  conferences, 
independent  carriers  and  shippers. 

B.  Adoption  of  end  Participation  in  lA 
lime/Volume  Rates  ("TVR") 

The  Commission  has  recently 
received  agreement  filings  which  have 


raised  the  issue  of  whether  a  carrier  can 
participate  in  an  lA  TVR.  thus  making  it 
a  joint  rate.  A  TVR  is  a  type  of  rate 
whereby  a  carrier  or  conference  agrees 
to  offer  a  shipper  a  special  rate, 
provided  the  shipper  tenders  a  certain 
minimum  amount  of  cargo  for  carriage 
within  a  specified  time  period.  Should 
the  shipper  fail  to  meet  this  minimum 
cargo  commitment  within  the  time 
allotted,  then  the  cargo  previously 
carried  is  re^rated  by  the  carrier  at  the 
applicable  higher  tariff  rate  for  the 
commodity  at  issue. 

WThen  a  conference  carrier  exercises 
its  right  of  independent  action  it  breaks 
from  conference  rate  (whether  it  be  a 
TVR  or  conventional  rate)  and  sets  its 
own  rate.  If  the  carrier  chooses  to 
establish  a  TVR.  such  independent 
action  is  known  as  an  LA  TVR. 

An  adoption  of  an  LA  TVR  occurs 
when  a  conference  carrier  adopts  the 
TVR  of  another  conference  member  who 
has  filed  an  original  lA  TVR.  An  lA  TVR 
might  be  implemented  in  at  least  one  of 
two  ways.  The  adopting  carrier  could 
join  in  the  original  lA  TVR  with  the 
shipper  splitting  its  shipments  (in  any 
percentage)  between  the  originating  LA- 
TVR  carrier  and  the  adopting  lA-TVR 
carrier(8).  Alternatively,  the  adopting 
lA-TVR  carrier  could  give  the  shipper  an 
identical,  but  separate  arrangement  from 
the  originating  LA-TVR  carrier. 

The  1984  Act  and  is  legislative  history 
are  both  silent  regarding  the  adoption  of 
independent  actions  taken  as  time/ 
volume  rates.  The  Commission  itself  has 
not  previously  addressed  adopting  the 
LA  TVR  of  another  carrier. 

The  Commission  is  therefore 
interested  in  public  comment  on  the 
interpretation  of  section  5(b)(8)  of  the 
Act  and  whether  a  carrier  is  legally 
permitted  to  participate  in  an  LA  TVR, 
thus  apparently  making  it  a  joint  rate. 
Section  5(b)(8)  states  in  part  that  an  LA 
shall  be  "for  use  by  that  [initiating 
carrier)  *  •  •  and  by  any  other  member 
that  notifies  the  conference  that  it  elects 
to  adopt  the  independent  rate  *  *  *." 
Such  comments  should  address  not  only 
this  issue's  legality  under  the  1984  Act 
but  also  its  impact  on  conferences, 
independent  carriers  and  shippers. 

C.  Notice  Period 

The  Commission  has  recently 
received  conference  agreement  filings 
that  raise  the  issue  of  whether  a 
conference  can  establish  notice-period 
requirements  for  LAs,  other  than  the 
notice  period  provided  for  by  the  1984 
Act  for  initial  LAs.  For  example,  one 
agreement  requires  a  member  who  had 
taken  independent  action  on  a 
commodity  or  service  item  to  give  the 
agreement  office  48  hours'  notice  of  the 


withdrawal  of  the  lA  in  order  to  meet  a 
lower  agreement  rate  applicable  to  the 
same  commodity  or  service  item. 

Section  5(b)(8)  of  the  1984  Act  permits 
conferences  to  require  a  period  of 
notice,  not  to  exceed  10  days,  as  a 
condition  for  member  lines  taking 
independent  action.  Section  5(bH8)  does 
not  specify  any  other  condition, 
requirement,  or  Hmitation  that  may  be 
imposed  by  a  conference  upon  a 
member  line  wishing  to  take 
independent  action.  The  Commission 
has  ruled  in  the  past  that  the  only 
restrictions  that  may  be  placed  on  the 
right  of  earners  to  take  lA  are  those 
present  in  the  Act. 

In  order  to  gain  industry-wide  views 
on  notice  period  requirements  for  LAs, 
the  Commission  requests  public 
comment  on  a  conferences  ability  to 
establish  notice-period  requirements  for 
LAs.  other  than  the  notice  penod 
provided  for  by  the  .Act  for  initial  LAs. 
Such  comments  should  address  this 
issue's  legality  under  the  1984  Act  and 
its  impact  on  conferences,  independent 
carriers  and  shippers. 

D.  Filing  and  Maintenance  Fees 

The  Commission  has  become  aware 
that  several  conferences  are  assessing 
their  individual  member  lines  the  costs 
incurred  in  processing  both  lA  and  open 
rate  filings.  These  costs  include  initial 
LAs,  matching  or  adopting  lAs  (if 
separately  filedl.  the  maintenance  of 
lAs,  and  the  costs  incurred  m  processing 
open  rate  filings. 

In  order  to  appropriately  address 
conference  I.A  and  open  rate  filing  and 
maintenance  fee  practices,  the 
Commission  is  interested  in  public 
comment  on  whether  a  conference  can 
legally  assess  member  lines  the  costs 
incurred  m  processing  tariff  fili.ngs 
which  were  requested  or  initiated  by 
individual  lines  for  their  own  use,  and  if 
so.  how  should  the  costs  be  assessed. 
Such  comments  should  address  this 
issues's  legality  under  the  1984  .Act  and 
its  impact  on  conferences,  independent 
carries  and  shippers. 

E.  Automatic  Expiration  Dates 

Several  conferences  have  adopted  the 
practice  of  assigning  an  automatic 
expiration  date  for  lAs  unless  the 
proposing  carriers  has  specified  a 
shorter  or  longer  duration.  Under  this 
automatic  expiration  date  procedure,  if 
the  initiating  member  neglects  to 
indicate  a  specific  expiration  date  or 
does  not  wish  to  have  the  lA  expire,  a 
conference-imposed  expiration  date  is 
automatically  added  to  the  lA, 

In  order  to  appropriately  address  this 
issue,  the  Commission  requests  pubhc 
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comment  on  whether  conferences  can 
assign  automatic  expiration  dates  for 
lAs.  Such  comments  should  address  this 
issue's  legality  under  the  Shipping  Act  of 
1984  and  its  impact  on  conferences, 
independent  carriers  and  shippers. 

Conclusion 

The  issues  discussed  above  are 

significant.  In  order  that  the  Commission 
have  the  most  complete  information 
available  to  enable  it  to  make  an 
informed  judgment  in  these  matters, 
interested  persons  are  invited  to  address 
the  specific  questions  listed  above,  as 
well  as  offer  any  other  comments 
regarding  these  issues  that  they  believe 
are  appropriate  and  pertinent. 
Commenters  are  requested  to  refer  to 
the  item  numbers  when  discussing  the 
various  issues.  Commenters  are  also 
asked  to  accompany  their  responses, 
where  appropriate,  with  factual 
examples  or  descriptions  of  experience 
supporting  their  response.  All  comments 
should,  where  appropriate,  be 
accompanied  by  suggested  rule  language 
which  would  be  considered  m  any 
rulemaking.  Should  the  Commission 
determine  to  propose  any  modifications 
to  46  CFR  572  after  receiving  comments 
it  will  do  so  by  separate  rulemaking 
proceeding. 

By  the  Commission. 
Joseph  C.  Polking, 

Spcrptary 

[FR  Doc.  92-9251  Filed  4-20-92;  8:45  am) 

BILLING  COD£  6730-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

IMM  Docket  No.  92-75,  RM-7953J 

Radio  Broadcasting  Services;  Boone 
and  Emmetsburg,  lA 

agency:  Federal  Communications 

Commission, 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Radio 
Ingstad  of  Iowa.  Inc.,  seeking  the 
substitution  of  Channel  252C2  for 
Channel  252C3  at  Boone,  Iowa,  and  the 
modification  of  Station  KI.^B(FM]'s 
license  accordingly.  To  accommodate 
the  allotment  at  Boone,  petitioner  also 
requests  the  substitution  of  Channel 
261.A,  for  Channel  252A  at  Emmetsburg, 
Iowa,  and  the  modification  of  Station 
KE.MB's  license  to  specify  the  alternate 
Class  A  channel.  Channel  252C2  can  be 
allotted  to  Boone  in  compliance  with  the 
Commission's  minimum  distance 


separation  requirements  with  a  site 
restriction  of  31.3  kilometers  (19  4  milesl 
southwest,  at  coordinates  North 
Latitude  41-49-00  and  West  Lt:)njijtude 
93-42-00,  Channel  261A  can  be  alloted 
to  Emmetsburg  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  121  kilometers  (7.5  miles) 
west,  at  coordinates  43-04-00;  94-49-00. 
DATES:  Comments  must  be  filed  on  or 
before  June  8.  1992,  and  reply  comments 
on  or  before  June  23.  1992. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows;  Clifford  M.  Harrington.  Esq., 
Matthew  P,  Zmn.  Esq,,  Fisher.  Wayland. 
Cooper  and  Leader,  1255-23rd  Street, 
N'W..  suite  800.  Washington.  DC  20037- 
1125  (Counsel  to  petitioner) 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K,  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530, 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission  s  Notice  of 
L'roposed  Rule  Making,  MM  Docket  No. 
92-75,  adopted  April  1.  1992,  and 
released  April  15.  1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230],  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  test  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422,  1714  21st  Street. 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  '3 

Radio  broadcasting. 

Federal  Communications  Commission. 

Michael  C.  Ruger, 

Acting  Chief.  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  92-9127  Filed  4-20-92;  8:45  am] 
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47  CFR  Part  73 

iMM  Docket  No  92-7,2   b».7<i?b 

Radio  Broadcasting  Services 
Hatteras,  NO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by 
Hurricane  Communications  seeking  the 
substitution  of  Channel  233C1  for 
Channel  232A  at  Hatteras.  North 
Carolina,  and  the  modification  of  its 
construction  permit  (BPH-910305MA)  to 
specify  operation  on  the  higher  class 
channel.  Channel  233C1  can  be  allotted 
to  Hatteras  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  the 
transmitter  site  specified  in  its 
outstanding  construction  permit,  at 
coordinates  North  Latitude  35-15-38  and 
West  Longitude  75-35-02. 

DATES:  Comments  must  be  filed  on  or 
before  June  8, 1992.  and  reply  comments 
on  or  before  June  23, 1992. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  William  J.  Pennington,  IIL 
P.O.  Box  4203,  Wilmington,  North 
Carolina  28406  (Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro.  \'        M      ,i  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  IS  8 
synopsis  of  the  Cl  v     ^  notice  of 

Ptoposed  Rule  Making,  MM  Docket  No. 
92-72.  adopted  April  2, 1992,  and 
released  April  15. 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street. 
NW..  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
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See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1  415  and  1420. 

List  of  Subjects  in  4"  CFR  Pari  "3 
Radio  broadcasting.  j 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
IFR  Doc.  93-m25  Filed  4-20-92;  8:45  am] 

BIU.IWG  COOC  87'J-Oi-M 


47  CFR  Part  73 

(MM  Docket  No.  92-71,  RM-7926' 

Radio  Broadcasting  Services. 
Longwood,  NC 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
cumments  on  a  petition  filed  by 
Longwood  Broadcasting  requesting  the 
allotment  of  Channel  237A  to  Longwood. 
North  Carolina,  as  the  community's  first 
local  FM  service.  Channel  237 A  can  be 
allotted  to  Longwood  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  North 
Latitude  34-00-12  and  West  Longitude 
-&-32-30. 

dates:  Comments  must  be  filed  on  or 
ueiore  June  8. 1992.  and  reply  comments 
on  or  before  June  23. 1992. 
AOOAESSCS:  Federal  Communications 
Commission,  Washington  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Mark  N.  Lipp.  Esq.,  MuUin, 
Rhyne,  Emmons  and  Topel,  1000 
Connecticut  Avenue  NW..  suite  500, 
Was'-ington,  DCZriTi^R 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 

':o::  b^4-653o. 

SUPPLEMENTARY  INFORMATION:  Fhe  iS  a 

svnopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-71,  adopted  April  2. 1992.  and 
released  April  15, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 


Center,  (202)  452-1422, 1714  21st  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  In  47  C  FR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger. 

Acting  Chief,  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  92-9126  Filed  4-20-92;  8:45  am) 
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47  CFR  Pari  73 

MM  Ooctiet  No    9;-6  !    flM-re7S 

Raaio  Broadcast.ng  S48rvices;  Gallup 

and  FdfTisngton   NM 

agency:  Federal  Communications 

Com.Tiission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by  Pulitzer 
Broadcasting  Company  seeking  the 
reallotment  of  Channel  3  from  Gallup  to 
Farmington,  New  Mexico,  as  the 
community's  second  local  television 
service,  and  the  modification  of  Station 
KOAV's  construction  permit  to  specify 
Farmington  as  the  station's  community 
of  license.  Channel  3  can  be  allotted  to 
Farmington  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  4.7  kilometers  (2.9  miles) 
southeast,  at  coordinates  North  Latitude 
36^1-48  and  West  longitude  10»-ia-39. 
The  allotment  of  channel  3  to 
Farmington  is  not  affected  by  the 
Commission's  temporary  freeze  on  new 
television  allotments  within  certain 
metropolitan  areas. 
dates:  Comments  must  be  filed  on  or 
before  June  8. 1992.  and  reply  comments 
nn  nr  hpfnre  june  23. 1992. 
AujRessES:  Federal  Conununications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  persons  should  serve 
the  petitioner,  or  its  counsel  or 


consultant,  as  follows:  Erwin  C 
Krasnow.  Esq..  Eric  T.  Werner.  Esq., 
Vemer,  Liipfert,  Bemhard,  McPherson 
and  Hand.  Chartered.  901-15th  Street 
NW.,  Washington,  DC  20005-2301 
(Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
[202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  IS  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-81,  adopted  April  7,  1992,  and 
released  April  16, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  .\'W,,  Washinj^ton.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422.  1714  21st  Street 
NW  ,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subiect  to  Commission 
consideration  or  court  review,  all  ex: 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  l,1204[b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger, 

Acting  Chief  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
[FR  Doc,  92-925"  Filed  4-20-92;  8:45  am) 

BILLINO  CODE  6712-01-M 


47  CFR  Part  73 


[MM  Docket  No.  89-512,  RM-6973] 

Radio  Broadcasting  Services;  Falrftetd 
and  Norwood.  OH 

agency:  Federal  Communications 

C'lrr.mission. 

ACTION:  Proposed  rule;  denial  of. 


SUMMARY:  The  Commission  denies  the 
request  of  WLLT,  Inc.,  proposing  the 
reallotment  of  Channel  235B  from 
Fairfield,  Ohio,  to  Norwood,  Ohio,  as  the 

community's  first  local  FM  service,  and 
the  modification  of  Station  WOFX  s 
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license  to  specify  Norwood  as  its 
community  of  license  See  54  FR  48651. 
November  24, 1989  The  Commission 
finds  that  Norwood  should  be  attributed 
With  the  aural  services  licensed  to  the 
communities  within  the  Cincinnati 
Urbanized  Area  and  that  the  public 
interest  is  better  served  by  the  retention 
of  service  at  Fairfield  With  this  action, 
this  proceeding  is  terminated 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  BureHu 
(202)  634-6530. 

SUPPL£MEMTABY  INFORMATION:  This  <.H  d 
synopsis  of  the  Commission  s  Report 
and  Order  MM  Docket  No  89-512. 
adopted  April  2, 1992,  and  released 
April  6. 1992.  The  full  text  of  this 
Commission  decision  is  available  fur 
m.spect'.on  and  copymg  dunng  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  N'W'., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Conimission's  cop>  contractor 
Downtown  Copy  Center  (202)  452-1422, 
1''14  21st  Street  NW.,  Washington,  DC 
20036 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Fedffa!  Conununications  Commission. 
Michad  C  Ruger. 

Ac'mg  Chief.  Ailocatains  Branch,  Policy  and 
Rules  Daision,  Mass  Me<iia  Bureau. 
jFR  Doc.  92-9258  Filed  4-20-62:  84.';  am] 
BtujMQ  cooe  triKOI-M 


47  CFR  Part  73 

(MM  Docket  No.  92-84,  RM-7925) 

Radio  Broadcasting  Services;  Ladson, 
SC 

AOENCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  RIM 
Broadcasting  seeking  the  allotmpn!  of 
Channel  292A  to  Ladson,  South 
Carolina,  as  the  community's  first  local 
FN!  service  Channel  292A  can  be 
allotted  to  ladson  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restnction  of  4.6  kiiom.eter  (2.9  miles) 
south  to  avoid  short^spacings  to  Station 
WTUA-F'M,  Channel  291A.  St.  Stephen 
South  Carolina,  and  Station  WSYN. 
Channel  393C2,  Georgetown.  South 
Carolina,  at  coordinates  North  Latitude 
32-56-47  and  West  Longitude  80-05-39 
DATES:  Comments  must  be  filed  on  or 
before  June  8,  1992.  and  reply  comm.ents 
on  or  before  June  23.  1992. 


4000 


ADDRESSES:  Federal  Com.munications 
Commission,  Washingtnn.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petiticmer.  or  its  counsel  or  consultant, 
as  follows  Gregory  P,  Bunce.  Partner, 
171  Church  Street,  suite  210,  Charleston, 
South  Carolina  29401 
FOR  FURTHER  INFORMATION  CONTACT 
Leslie  K,  Shapiro,  Mass  Mf'd,^  fi::'eau, 
(202)  634-6530. 

SUPPLEMENTARV  INFORMATION:  Th:s>  ;•>  a 
.synopsis  of  the  Commission  s  .Notice  of 
Prjiposed  Rule  Making.  MM  Docket  No. 
92-84.  adopted  April  7.  1992.  and 
r-'leased  Apnl  16.  1992  The  full  text  of 
this  Commission  decision  is  available 
fiir  inspection  and  copying  dunnj: 
normal  business  hours  in  the  FCX'. 
Dockets  Branch  (room  230i,  1919  M 
Street  NW..  Washington.  DC  The 
rn.mplete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
ccpy  contractor.  Downtown  Copy 
Center.  (202)  452-1422,  1714  21  sf  Street 
NW..  Washington.  DC  20a3e 

l^ovisions  of  the  RoRulatory  S 

Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  Lssued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  couri  review  all  ex 
parte  contacts  are  prohibited  in  ' 
Commission  proceedings,  such  as  this 
one.  which  Involve  channel  allotments. 
See  47  CFR  1  1204(bj  for  rules  governing 
permissible  ex  parte  contacts. 

For  inform.ation  regarding  proper  filing 
procedures  for  com.menfs.  see  4"  CFP 
1.415  and  1  420 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Michael  C.  Ruger, 

Acting  Ch'.r^.  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

[FR  Doc  92-92.59  Filed  4-20-92;  8:45  am] 
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47  CFR  Part  73 

IMM  Docket  No  92-62,  RM-TBO] 

Radio  Broadcasting  Services; 
Eatonville,  WA 

agency:  Federal  Communications 

Commission 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Fatima 

Crusade  Educational  Radio  Foundation 
seeking  the  allotment  of  Channel  285A 
at  F.<itonville.  Washington,  as  the 


community's  first  local  aural 
transmission  service.  Channel  285A  can 
be  allotted  to  Eatonville  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  the 
petitioner's  requpsted  site  without  the 
imposition  <-f  a  sue  restriction.  The 
coordinates  [or  Chd.noel  28SA  at 
Eatonville  nw  \  fj   Latitude  46-52-12 
and  West  Longitude  122-1&-06.  Since 
Eatonville  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border,  concurrence  by  the 
Canadian  government  has  been 
obtained. 

DATES:  Cor;  n  »  lith  must  be  filed  on  or 
before  June  h,  li«2,  and  reply  comments 
on  or  before  June  23,  1992. 

ADDRESSES:  Federal  Communications 
CuinmiSbion.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  cnunse!  nr  consultant 
as  follows;  Kim i>er!e\  M  Thompson, 
Fatima  Crusade  Ko.h  ational  Radio 
Foundation.  7241  Lxeter  Street,  Apt. 
«17,  Paramoui.',  (.»il:fomia  90723 
'^Petitioner! 

FOR  FURTHER  INFORMAT»0*l  CONTACT 

Sharnr  V  W-.  no-HUi.  M;.ss  Media 

Rvi-fH'.    i.,':02"  f\M  A'.3(i 

SUPPLEMENTARY  INFORMAHON;  This  IS  8 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Makins  NtM  Docket  No. 
92-82.  adopted  Apm  "  :.>'i2,  and 
released  Apnl  16. 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspect.  .11  «;.]  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW    Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  &om  the  Commission's 
copy  contractor.  Downtown  Copy 
Center  (2021  4.52-1422  1714  21st  Street 
NW.,  U«s:i;i,>;'.  r:   i,  >0  20036. 

Provisions    f  (t:i  hf>;ulatory 
Flexibility  At.t  o!  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
S*f=  4'*  CI'R  1  1204(b)  for  rules  governing 
pi  r::;;sMi)it  »  x  porte  Contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1  415  and  1  420. 

Li-i!  of  ^ubr*"'''  -'  ■'"  ''f  V-  '''"'''  "'* 
Radio  broadcasting. 
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Federal  Communications  Commission. 

Michael  C.  Ruger, 

Acting  Chief.  Allocations  Branch.  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

[FR  Doc.  92-9260  Filed  4-20-92:  8:45  am) 

tnjjma  cooc  •7ia-oi-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17  ' 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  90-day  Finding 
on  a  Petition  to  Remove  Arizona  as 
Part  of  the  Historic  Range  and  to 
Delist  the  Jaguarundl  (Felis 
yagouaroundt  toiteca) 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice  of  90-day  petition 


1 H '"  c 


summary:  The  U.S.  Fish  and  Wildhfe 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  amend  the  List 
of  Endangered  and  Threatened  Wildlife 
and  Plants.  A  finding  has  been  made  for 
the  jaguarundi(Fe/ys  yagouaroundi 
toiteca)  that  substantial  information  has 
not  been  presented  to  indicate  that 
removing  Arizona  as  part  of  its  historic 
range  or  delisting  the  species  is 
warranted. 

DATES;  The  finding  announced  in  this 
notice  was  made  on  February  5, 1992. 
Comments  and  materials  related  to  this 
petition  finding  may  be  submitted  to  the 
Refuge  Manager  at  the  address  listed 
below  until  further  notice. 
ADOnESSES:  Information,  comments,  or 
ques\:r.s  should  be  submitted  to  the 
Refu^'  M  inager.  U.S.  Fish  and  Wildlife 
ServiLc.  Laguna  Atascosa  National 
Wildlife  Refuge  ,  P.O.  Box  450,  Rio 
Hondo,  Texas,  78583.  The  petition, 
finding,  supporting  data,  and  comments 
are  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Linda  Laacx  v51»,  r^b-jooT,  a;  ;.":e  above 
address. 

SUPPLEMENTARY  INFORMATION: 


Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended 
(16  U.S.C.  1531  et  seq.).  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 


receipt  of  the  petition,  and  the  finding  is 
to  be  published  promptly  in  the  Federal 
Register.  _,  , 

On  June  5, 1991,  the  Fish  and  Wildlife 
Service  (Service)  received  a  petition 
from  Mr.  Seymour  Levy  to  delete 
Arizona  as  part  of  the  historic  range  of 
the  jaguarundi  [Felis  yagouaroundi]  and 
to  remove  F.  Y.  toiteca  from  the 
endangered  or  threatened  list  in  the 
United  States,  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  A  letter  acknowledging 
receipt  of  the  petition  was  sent  to  Mr. 
Levy  on  June  24. 1991.  The  petition, 
dated  May  19, 1991.  clearly  identified 
itself  as  a  petition  and  contained  the 
name,  signature,  address,  and  telephone 
number  of  Mr.  Levy  as  the  petitioner. 

The  finding  was  prepared  by  the  staff 
of  the  Laguna  Atascosa  National 
Wildlife  Refuge  (LANWR)  and  reviewed 
by  the  Albuquerque  Regional  Office. 
The  finding  is  based  on  published  and 
unpublished  field  sightings  and 
hterature  synthesis.  Interviews  were 
conducted  with  researchers,  wildlife 
managers,  personnel  from  other 
southwest  region  field  stations,  and 
others  familiar  with  jaguarundis.  All 
documents  and  phone  conversation 
records  on  which  this  finding  is  based 
are  on  file  at  LANWR. 

The  petition  presents  the  contention 
that  Arizona  was  included  as  part  of  the 
historical  range  of  the  jaguarundi  based 
on  three  questionable  published  first 
hand  sightings.  The  petition  includes 
literature  references  to  support  the 
discussion  of  jaguarundi  singtings  in 
Arizona.  The  Service's  interpretation  of 
the  discussion  within  the  petition  is  that 
the  following  two  issues  are  put  forth  as 
the  consequences  of  these  questionable 
sightings: 

1.  The  jaguarundi  subspecies  [Felis 
yagouaroundi  toiteca)  never  occurred  in 
Arizona  and  thus  Arizona  should  no 
longer  be  considered  part  of  its  historic 
range: 

2.  The  jaguarundi  subspecies  [Felis 
yagouaroundi  toiteca)  is  no  longer 
eligible  for  listing  in  the  U.S. 

The  petitioner  provided  evidence  that 
much  cross-citing  occurred  as  reported 
in  references  that  denote  Arizona  as 
part  of  the  range  of  the  jaguarundi  and 
that  these  reports  ultimately  lead  back 
to  the  single  Little  (1938)  sighting.  The 
petitioner  also  questions  Little's 
credibility,  stating  that  Little  was  a 
botanist  and  did  not  appear  to  have  had 
any  previous  experience  with  wild  cats 
in  general  or  jaguarundis  in  particular. 

The  references  of  Cockrum  (1960). 
Corbett  and  Hill  (1980),  Guggisberg 
(1975),  Hall  and  Kelson  (1959),  Miller 
and  Kellogg  (1955),  Nowak  and  Paradiso 
(1983),  and  Tewes  and  Schmidly  (1987). 


all  lead  back  to  the  Little  (1938)  sighting. 
Burt  and  Grossenheider  (1976).  Leopold 
(1959).  Palmer  (1954),  Riciutti  (1979),  and 
L'SFWS  {1980]  include  Anzona  a-  nart 
of  the  range  of  the  jaguarundi  but  do  not 
give  references.  However,  there  are  20 
other  unpublished  sightings  from  1975- 
1991  on  file  with  the  Arizona  Game  and 
Fish  Department  and  the  Anzona  Nature 
Conservancy,  with  four  of  these 
sightings  made  by  professional 
biologists.  Other  sightings  were 
discussed  during  interviews  with  those 
familiar  with  jaguarundis  concerning 
this  petition.  .Mthough  sighting  data 
must  be  interpreted  cautiously  and  does 
not  constitute  documentation,  numerous 
sightings  by  reliable  sources  do  provide 
reasonable  evidence  that  the  jaguarundi 
may  occur  m  Anzona. 

The  petitioner  states  that  the 
documented  range  of  F.  y.  toiteca  is  the 
coastdi  plains  and  tropical  jungles  of  the 
west  coast  of  Southern  Sinaloa,  more 
than  500  miles  from  the  Mexico/Anzona 
border.  The  petitioner  found  no 
evidence  of  jaguarundi  documentation 
in  Sonora  or  Chihuahua.  Mexico,  or 
Arizona  and  that  southeastern  Arizona 
appears  completely  unsuitable  when 
corripared  with  known  occupied 
habi'ats.  The  petitioner  also  states  that 
southeastern  Anzona  has  been  well 
"worked"  by  mammalogists,  predator 
control  programs  and  private  fur 
trappers  without  incidence  of  a 
documentated  report  of  the  jaguarundi. 
No  research  has  been  conducted  on 
the  distribution  or  status  of  the 
jaguarundi  in  Sonora  or  Chihuahua. 
Mexico,  or  Anzona.  The  distnbution  of 
the  jaguarundi  is  largely  unknown  and 
difficult  to  document  for  the  following 
reasons:  (1)  The  jaguarundi  is  a 
secretive  cat  which  lives  in  concealing 
habitat  (Cahalane  1947,  Goodwyn  1970. 
Harwell  and  Siminski  1990,  Leopold 
1959);  (2)  the  jaguarundi  is  not  easily 
trapped  (Goodwyn  1970):  and  (3) 
jaguarundis  are  similar  in  size  and  color 
to  feral  house  cats  and  other  small 
darkly  colored  animals  and  thus  are  not 
easily  noticed  as  road-kills.  In  Texas.  17 
years,  from  1969-1986  (Harwell  and 
Siminiski  1990],  passed  between 
documentations  of  the  jaguarundi, 
indicating  how  difficult  it  can  be  to 
document  this  species,  faguarundis  are 
found  in  a  vanety  of  habitats  including 
semiand  thorny  forests,  deciduous 
forests,  very  humid  premontane  forests, 
upland  dry  savannas,  swampy 
grasslands,  ripanan  areas,  edges  of 
forests,  dense  brush,  and  shrubbery,  as 
well  as  open  fields,  though  they  usually 
stay  near  cover  (Konecny  1989,  Monolfi 
1986],  Potential  jaguarundi  habitat  does 
occur  in  southeastern  Arizona, 
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The  petitioner  questioned  why  it  is 
believed  F.  y.  tolteca  occurs  in  Arizona 
when  there  is  no  jaguarundi  specimen 
for  the  area  and  southeastern  Arizona  is 
nearly  equidistant  from  the  documented 
range  of  both  F  y  toltera  and  F.  y. 
cacomitU. 

Several  species  of  mammals  occur  in 
both  the  east  and  west  coast  of  Mexico 
and  into  Texas  and  Arizona,  but  are  not 
found  in  Centra!  Mexico  The  Sierra 
Madre  highlands  are  a  geographical 
barrier  for  subspecies  of  such  species  as 
the  ocelot  {Fells  pordalis  albescens  and 
F.  p.  sonoriensis].  the  jaguar  [Felis  once 
veraecrvcis  and  F.  o.  sonoriensis],  and 
the  collared  peccar>'  {Dicotyles  taiacu 
anguiatus  and  D.  I  sonoriensis]  (Hall 
and  Kelson  1959).  Jaguarundis  require 
habitat  similar  to  the  ocelot  (Harwell 
and  Siminiski  1990|  and  it  is  probable 
that  the  Sierra  Madres  also  act  as  a 
barrer  for  the  two  subspecies 
Therefore.  F.  y.  tolteca  is  most  likelv  the 
subspecies  that  occurs  in  Arizona. 

Based  on  the  foregoing  analysis,  the 
Service  believes  that  insufficient 
scientific  information  exists  to  remove 
Arizona  as  part  of  the  historic  range  of 
the  jaguarundi  or  to  remove  the  U.S.A. 
(Arizona)  historic  range  designation  as 
part  of  the  protected  population  of  the 
laguarundl  (F  y  tolteca]  from  the  list  of 
Endangered  and  Threatened  Wildlife 
and  Plants. 

The  Service  has  reviewed  the  petition 
the  literature  cited  ui  the  petition,  other 
available  literature  and  data,  and 
consulted  with  jaguarundi  experts  and 
other  researchers.  Based  on  the  best 
scientific  and  commercial  information 
currently  available,  the  Service  finds 
that  the  petition  does  not  present 
substantial  information  indicating  that 


the  requested  actions  may  be 
warranted 
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This  section  of  the  FEDERAL  REGISTER 
contair>s  documents  other  than  rules  or 
DfGDCsed  rules  that  are  applicable  to  the 
Di^ciic    Notices  of  heanngs  and 
irvestigattons,  committee  meetings,  agency 
decisions  and  njlmgs.   delegations  of 
authonty.   filing  of  petitions  and 
applications  and  agency  statements  of 
organczation  and  functions  are  examples 
of  docurrients   aopeanrvg  In  this  section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Union  Pass  Road:  Bridger-Teton 
National  Forest,  Sublette  County, 
WY 

agency:  Forest  Service,  USDA. 
ACnON:  Notice  of  availability  of  draft 
environmental  impact  statement. 


summary:  The  Forest  Service  has 
rrepared  an  environmental  impact 
statement  on  a  proposed  Union  Pass 
Road  construction  located  on  National 
Forest  System  Lands. 
DATES:  To  be  considered,  written 
comments  should  be  received  by  June  5, 

ADDRESSES:  Send  written  comments  to 
District  Ranger.  Pinedale  District, 
Brider-Teton  National  Forest,  P.O.  Box 
220,  Pinedale,  Wnr  82941 

FOB  FURTHER  INFORMATiOM  CONTACr. 
K'-r*  S'-'.s'-.  B    :   =;  -'    '•"    ,-^-iJ26. 
SUPPtXMENTARv  INFORMATION:  The  draft 
environmental  impact  statement  (DEIS) 
compares  five  alternatives  for  building 
the  Union  Pass  Road,  including  a  no 
action  alternative.  Preliminary  concerns 
have  been  expressed  regarding  effects 
on  soil  and  water  resources,  threatened 
and  endangered  species,  wetlands, 
economic  impacts,  effects  on  cultural 
resources,  public  access,  recreational 
uses,  grazing  management  and  impacts 
on  wildlife  and  fisheries.  Public 
meetings  are  scheduled  for  April  22, 
1992  in  Dubois,  WY  and  April  30, 1992  in 
Pinedale.  WY.  The  lead  agency  for  this 
proposal  is  the  USDA  Forest  Service. 
Written  suggestions  and  comments  are 
invited.  The  responsible  official  is  Gray 
Reynolds,  Regional  Forester. 
Intermountain  Region.  USDA  Forest 
Service. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  Environmental 
Protection  Agency's  notice  of 


availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  this  proposed  action 
participate  at  that  time.  To  be  the  most 
helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alternatives 
discussed  (see  The  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519,  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  envirorunental 
impact  statement.  City  of  Angoon  v. 
Model  {9th  Circuit,  1986),  and 
Wisconsin  Heritages.  Inc.  v.  Harris.  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980).  The 
reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final. 

Dated:  March  31, 1992. 
Brian  E.  Stout, 

Forest  Supervisor  Bridger-  Teton  National 
Forest. 
[PR  Doc.  92-9169  Filed  4-20-92;  8:45  am] 
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Final  Environmental  Impact  Statement 
for  the  Stibnite  Mine  Expansion  Gold 
Mining  Project  on  the  Krassei  Ranger 
District  of  tne  Payette  National  Forest, 

Valley  County,  ID 

AGENCv;  Forest  bervice.  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Department  of 
Agriculture.  Forest  Service,  will  prepare 
a  Draft  and  Final  Environmental  Impact 
Statement  (DEIS  and  FEIS  respectively). 
The  EIS  is  for  a  Plan  of  Operation 
proposed  by  Stibnite  Mine  Inc..  for 
expansion  of  their  existing  open-pit  gold 


mining  operation  located  near  Yellow 
Pine.  Idaho,  located  on  the  Krassei 
Ranger  Di.strict  of  the  Payette  National 
Forest  in  Valley  County.  Idaho. 

The  EIS  will  focus  on  proposed 
expansion  of  the  present  Stibnite  Gold 
Mine,  including:  (1)  Construction  of  six 
new  mine  pits  in  the  Midnight  and 
Garnet  Creek  drainages.  [2]  construction 
of  two  new  waste  dumps  in  the  West 
End  and  Midnight  Creek  drainages,  and 
(3)  construction  of  haul  roads  to  connect 
the  new  pits  and  waste  dumps  with 
existing  facilities.  The  new  proposal  will 
be  called  Stibnite  Mine  Expansion 
Project. 

The  agency  will  accept  written 
comments  and  suggestions  on  the  scope 
of  the  analysis. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by  May 
25.  'I992.  to  ensure  timely  consideration. 
ADDRESSES:  Submit  written  comments 
and  suggestions  related  to  the  scope  of 
the  analysis  to  Krassei  Distnct  Ranger. 
Payette  National  Forest.  P  O.  Box  1026. 
McCail.  Idaho.  83636 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  DEIS  to  fane  Wurster. 
Interim  Proiect  Coordinator,  Krassei 
District  Office,  P.O.  Box  1026,  McCall. 
Idaho,  telephone  (208)  634-0614. 
SUPPLEMENTARY  INFORMATION:  Stibnite 
Mine  Inc.  currently  operates  a  gold  mine 
in  the  project  area.  This  proposal  is  an 
expansion  of  their  present  operation. 
Stibnite  Mine  Inc.  would  continue  to  use 
their  existing  heap  leaching  facility  and 
other  ancillary  facilities  which  were 
previously  approved.  The  new  proposal 
will  extend  the  life  of  the  operation  for 
another  15  years. 

.\  range  of  alternatives  will  be 
considered,  including  the  no-action 
alternative.  Other  alternatives  will  be 
developed  to  address  significant  issues 
and  to  mitigate  impacts. 

Scoping  meetings  for  this  project  will 
he  held  at  the  Cascade  Senior's  Center, 
Cascade,  Idaho,  at  7:30  p.m.  on  April  30. 
1992,  and  in  Yellow  Pine,  Idaho,  date  to 
.     be  announced.  All  interested  and 
affected  publics  are  invited  to 
participate  in  the  scoping  process.  This 
process  will  include: 

1.  Identification  of  new  or  additional 
issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 
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3.  Exploring  additional  altematives. 

4.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e..  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

Veto  ).  LaSalle.  Forest  Supervisor. 
Payette  .National  Forest.  McCall.  Idaho 
is  the  responsible  official  for  this  action 
The  DEIS  is  e.xpected  to  be  available  ivr 
public  review  in  March  of  1993, 

The  comment  period  on  the  Draft 
Environmental  Impact  Statement  will  be 
45  days  from  the  date  the  Environmental 
Protection  Agency  s  no'ice  of 
availability  appears  m  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  the  proposed  action 
participate  at  that  time  To  be  the  most 
helpful,  comments  on  the  Draft 
Environmental  Impact  Statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alternatives 
discussed  (see  The  Council  on 
Environmental  Quality  Regulations  for 
implementing  th.^  proceduxal  provisions 
of  the  National  Environmental  Policv 
Act  at  40  CFR  1503.3) 

In  addition.  Federal  couri  decisions 
have  established  that  reviewers  of 
DEIS's  must  structure  their  participation 
in  the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewers' 
position  and  contentions.  \'ermont 
Yankee  Nuclear  Power  Corp.  versus 
XRDC.  435  U.S.  519,  553  (19:'8) 
Environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  SEIS,  City  ofAngoon 
V.  Hodel.  (9th  Circuit.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Hums.  490 
F  Supp.  1334, 1338  (E.D.  Wis.  1980).  The 
reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final. 

The  FEIS  is  scheduled  to  be 
completed  and  available  to  the  public  by 
June  1993.  The  responsible  official  will 
document  the  decision  and  the  reasons 
supporting  it  in  a  Record  of  Decision. 
That  decision  will  be  subject  to  appeal 
pursuant  to  36  CFR  217, 

Dated:  April  14,  1992, 
Gar>  Allen, 

Branch  Chief,  Timber  Managenent. 
IFR  Doc.  92-9168  Filed  4-20-92;  B:45  am] 
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Campbell  Timber  Sale;  Stiklne  Area. 
Tongass  National  Forest  Petersburg. 
AK;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

The  Department  of  Agncuiture,  Forest 
Service  will  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  proposed 
Campbell  Timber  Sale  on  the  Wreingell 
Rnnger  District, 

The  purpose  of  this  EIS  is  to  describe 
the  consequences  of  the  proposed 
timber  sale  and  alternatives  to  the 
proposed  timber  sale.  The  Tongass  Land 
Management  Plan  designated  the 
Campbell  Study  Area  as  Land  Use 
Designation  IV  (LL'D  IV),  where 
"emphasis  is  primarily  on  market  or 
commodity  resources." 

The  need  for  harv  esting  timber  and 
managing  future  stands  for  timber 
production  is  to  provide  wood  products 
and  local  jobs. 

The  proposed  action  calls  for  the 
harvest  of  approximately  8  million 
board  feet  of  timber  and  the 
construction  of  facilities  such  as  one  or 
more  Long  Transfer  Facilities  (LTF). 
roads  and  a  logging  camp  within  the 
Campbell  area. 

A  range  of  alternatives  to  this 
proposed  action  will  be  considered, 
including  an  alternative  that  will  not 
harv  est  timber  from  the  area.  Other 
alternatives  could  consider  harvest 
ranging  from  6  to  14  million  board  feet 
along  With  alternate  locations  for  Log 
Transfer  Facilities,  roads  and  a  logging 
camp. 

The  decisions  required  to  be  made 
area:  (1)  Whether  timber  will  be 
harvested  in  the  Campbell  area  at  this 
time.  If  80.  (2)  how  much,  where  and 
how  will  harvest  of  timber  occur?  (3) 
How  much  and  where  will  road 
development  occur  to  facilitate  harvest? 
(4)  Where  will  Log  Transfer  Facilities 
and  the  logging  camp  be  located  to 
facilitate  harvest? 

The  analysis  is  expected  to  take 
approximately  8  months.  The  Draft 
environmental  impact  statement  should 
be  available  for  public  review  by  August 
of  1992,  The  Final  environmental  impact 
statement  is  scheduled  to  be  completed 
by  December  of  1992 

Interested  parties  are  invited  to 
comment  in  the  scoping  process  and  in 
response  to  the  Draft  EIS.  The  scoping 
process  will  include 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibility. 

4.  Examination  of  various  alternatives. 
The  Forest  Supervisor  may  hold 


public  meetings  during  the  planning 
process  but  these  meetings  have  not 
been  scheduled  at  this  time. 

The  comment  period  on  the  Draft  EIS 
will  be  45  days  from  the  date  on  which 
the  Environmental  Protection  Agency's 
Notice  of  Availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposed 
action  participate  at  that  time.  To  be  the 
most  helpful,  comments  on  the  Draft  EIS 
should  be  as  speciHc  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provision  of  the  national  Environmental 
Policy  Act  at  40  CFR  1503.3), 

In  addition,  Federal  court  decisions 
have  established  that  reviewers  of  the 
Draft  EIS  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alters  an  agency  to  the 
reviewer's  position  and  contention 
( Vermont  Yankee  Nuclear  Power 
Corporation  NRDG.  435  U.S.  519.  553 
[1978]).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  EIS  [City  of 
Angoon  v.  Hodel.  (9th  Circuit.  1986))  and 
Wisconsin  Heritages.  Incorporated  v. 
Harris.  490  F.  Supp.  1334  (E.D.  Wis, 
1980),  The  reason  from  this  is  to  insure 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final  EIS. 

Following  issuance  of  Final  EIS.  the 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the 
document,  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  this  proposal.  The 
responsible  official  will  document  the 
decisions  and  reasons  for  the  decisions 
in  the  Record  of  Decision,  That  decision 
will  be  subject  to  appeal  under  36  CFR 
part  217. 

The  responsible  official  is  Abigail  R. 
Kimbell.  Forest  Supervisor.  Stikine  Area, 
Tongass  National  Forest. 

Written  comments,  suggestions  or 
questions  concerning  the  analysis  and 
Environmental  Impact  Statement  should 
be  sent  to  Margaret  Mitchell,  ID  Team 
Leader.  Wrangell  Ranger  District. 
Stikine  Area.  Tongass  National  Forest. 
P.O.  Box  51,  Wrangell.  Alaska,  99929. 
phone  (907)  874-2323. 
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Dated;  March  27.-199i  , 

\biicaii  R,  Kimbell.  | 

forest  Supenisur. 
|FR  Doc.  92-9181  Filed  4-20-92:  845  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Ottlce  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposals  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Agency:  Bureau  of  Export         I 
Administration. 

Title:  Advanced  Ceramics. 
Form  Number  Ref.  #80;  section  705  of 
the  Defense  Production  Act  of  1950,  as 
amended. 
OMB  Approval  Number  None. 
Type  of  Request:  New  Collection. 
Burden:  1,950  hours. 
Number  of  Respondents:  250. 
A  vg  Hours  Per  Response:  Ranges 
between  6  to  15  hours. 

Needs  and  Uses:  Information  will  be 
collected  from  developers  to  assess  the 
status  of  the  advanced  ceramics 
technology  sector.  The  purpose  of  the 
data  collection  is  to  comply  with  section 
825  of  the  FY  1991  Defense 
Authorization  Act,  which  calls  for 
assessments  of  defense  critical 
technologies. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 
Frequency:  One  time. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer  Gary  Waxman. 
(202)  395-7340,  room  3208,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Agency:  Bureau  of  Export 
Administration. 

Title:  Critical  Technology: 
Optoelectronics. 

Form  Number  Ref.  #79^  section  705  of 
the  Defense  Production  Act  of  1950,  as 
amended. 
OMB  Approval  Number  None. 
Type  of  Request  New  Collection. 
Burden:  4,000  hours. 
Number  of  Respondents:  350. 
Avg  Hours  Per  Response:  Ranges 
between  10  and  15  hours. 

Needs  and  Uses:  Information  will  be 
collected  from  manufacturers  of 
optoelectronic  products  to  assess  the 
status  of  the  U.S.  optoelectronic 
manufacturing  and  research  base.  The 
purpose  of  the  survey  is  to  comply  with 
section  825  of  the  FY  91  Defense 
Authorization  Act,  which  calls  for 


assessments  of  defense  critical 
technologies. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 
Frequency:  One  time. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer  Gary  Waxman, 
(202)  395-7340,  room  3208,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Marine  Mammal  Mortality 
Reports. 
Form  Number  None. 
OMB  Approval  Number  0648-0099. 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 
Burden:  1  hour. 
Number  of  Respondents:  1. 
Avg  Hours  Per  Response:  1  hour. 
Needs  and  Uses:  Federal  regulations 
for  protecting  marine  mammals 
incidental  to  commercial  fishing  (50  CFR 
214.24)  require  submission  of  reports 
when  taking  occurs.  Reports  are  deemed 
necessary  to  assist  the  agency  in  a 
determination  of  the  health  and  status  of 
marine  mammals,  as  required  by  the 
Marine  Mammal  Protection  Act. 
Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer  Ron  Minsk,  (202) 
395-3084,  room  3019,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Marine  Mammal  Waivers  for 
Sundown  Sets  or  Experimental  Fishing. 
Form  Number  None. 
OMB  Approval  Number  0648-0217. 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 
Burden:  18  hours. 
Number  of  Respondents:  4. 
Avg  Hours  Per  Response:  4.5  hours. 
Needs  and  Uses:  Permits  are  required 
by  the  Marine  Mammal  Protection  Act 
to  make  purse  seine  sets  on  tuna  after 
sundown  if  marine  mammals  are 
involved  to  deviate  from  the  specific 
requirements  regarding  fishing 
operations.  These  provisions  are 
designed  to  help  reduce  marine  mammal 
mortality  during  fishing  operations  and 
to  still  allow  flexibility  for  the  fisherman 
to  fish  economically. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 
Frequency:  On  occasion. 


Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Ron  Minsk.  (202) 
39.V-3084.  room  3019.  New  Executive 
Office  Building.  Washington.  DC  2050.3. 

Agency:  Patent  and  Trademark  Office. 

Title:  Trademark  Processing 

Form  Numbers:  Numerous. 

OMB  Approval  Number  Q65-[-0009.  ~ 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  130.263  hours. 

Number  of  Respondents:  153.620. 

Avg  Hours  Per  Response:  .85  hours. 

Needs  and  Uses:  Information  provided 
by  individuals  and  corporations  is  used 
by  the  Patent  and  Trademark  Office  to 
determine  eligibility  for  trademark/ 
service  mark  registration.  The 
registration  of  a  mark  provides  certain 
benefits  to  the  holder.  It  allows  access 
to  the  federal  court  system  and  serves 
as  public  notice  of  the  registrant's  rights 
under  trademark  law. 

Affected  Public:  Businesses  and  other 
for-profit  institutions;  small  businesses 
and  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Maya  A, 
Bernstein.  (202)  395-3785,  room  3235, 
New  Executive  Office  Building, 
Washington.  DC  20503 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
the  respective  desk  officer  as  shown 
above. 

Dated:  April  15,  1092. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
(FR  Doc.  92-9254  Filed  4-20-92;  8;45  am) 
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Bureau  of  Export  Administration 

Computer  Systenw  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Computer  Systems 
Technical  Advisory  Committeewill  be 
held  May  12  &  13,  1992,  in  the  Herbert  C. 
Hoover  Building,  room  1617M,  14th  & 
Pennsylvania  Avenue,  NW., 
Washington,  DC.  On  May  12,  the 
Executive  Session  will  convene  at  9  a.m. 
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and  adjourn  at  10  a.m.  The  General 
Session  wil!  convene  at  10  a.m.  and 
iidiourn  at  12:30  p.m.  The  Executive 
Session  will  then  convene  at  1  p.m.  and 
adjourn  at  5  p.m.  On  May  13,  the 
Executive  Session  will  convene  at  9  am 
The  Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
computer  systems/peripherals  or 
technology. 

Agenda 

Executive  Session  May  12.  1992.  9  a.m  - 

10  a.m. 

1.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

Genera!  Session  May  12.  1992.  10  a.m.- 
12:30  p.m. 

2.  Opening  remarks  by  the  Chairman. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Discussion  of  proposals  for 
upcoming  computer  list  review. 

Executive  Session  May  12.  1992,  1  p.m.- 
5p.m.:  March  13.  1992  9  a.m.  onward 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  Genera!  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee,  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address; 
Lee  Ann  Carpenter,  Technical  Support 
Staff,  OTPA/BXA,  Room  1621,  U.S. 
Department  of  Commerce,  14th  & 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20230 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  February  5,  19fl2, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  m 


section  10(a)(1)  and  (a)(3).  of  the  Federal 
Advisory  Com.mattee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
Will  be  open  to  the  public 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  m  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628,  U.S.  Department  of 
Commerce.  Washington,  DC  20230.  For 
further  information  or  copies  of  the 
minutes,  contact  Lee  Ann  Carpenter  on 
(202)  377-2583. 

Dated:  April  15. 1992. 
Betty  Ferrell, 

Director.  Technical  Advisory  Committee  Unit. 
[FR  Doc  92-91-5  Filed  4-20-92;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Quit  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  (Council]  and  its 
Committees  will  meet  on  May  11-14, 
1992,  at  the  Crown  Sterling  Suites  Hotel. 
4400  West  Cypress  Street,  Tampa,  FL 

Council 

On  .May  13  the  Council  will  convene 
at  8:30  a.m.  and  recess  at  5  p,m.  Council 
agenda  items  and  the  items  allocated  for 
discussion  are  as  follows: 

F.'-u.n  8:45  a.m.  to  12p.m.:  Hear  public 
testimony  on  Red  Drum  Amendment  #3,  King 
and  Spanish  Mackerel  TACb,  Mackerel 
Amendment  #6.  and  Red  Snapper 

Note:  Testimony  card^  must  be  turned  in  to 
staff  before  the  start  of  public  testimony; 

From  1:30  p.m.  to  3:30  p.m.:  Receive  the 
Mackerel  Management  Committee  report 

From  3:30p.m.  to  5p.m.:  Receive  the  Reef 
Fish  Management  Committee  report. 

The  Council  will  reconvene  at  8:30  a.m.  on 
May  14  and  continue  with  its  agenda  as 
foliows: 

Receive  reports  from  Committees: 

1.  Reef  Fish  Management  Committee  (8;30 
a.m.  to  10  a.m.) 

2.  Red  Drum  Management  Committee  (10  a.m. 
to  10:15  a.m.) 

3.  Administrative  Policy  Committee  (10:15 
a.m.  to  10:30  a.m.) 

4  Law  Enforcement  Committee  (10:30  a.m.  to 
11  am.) 

From  21  a.m.  to  11:45  a.m.:  Review  the 
Marine  Recreational  Fishing  Statistics 
Survey, 

From  11:45  a.m.  to  12  p.m.:  Receive 
Enforcement  reports. 

From  1:30  p.m.  to  2  p.m.:  Receive  report 
from  the  Migratory  Species  Management 
Committee  (in  Closed  Session). 


From  2  p.m.  to  2:45  p.m.:  Receive  Director's 
reports. 
Adjournment  will  be  at  2:45  p.m. 

C'ommitttM's 

On  May  11  the  Pension  Plan  Trustees, 
the  Law  Enforcement  Committee,  and 
the  Mackerel  Management  Committees 
will  convene  meetings  at  11  a.m.  and 
adjourn  at  5:30  p.m.  On  May  12  the 
Migratory  Species  Management 
Committee  will  meet  at  8  a.m.  for 
discussion  of  Advisory  Panel  Members 
(in  Closed  Session),  and  be  followed  by 
Administrative  Policy  Committee.  Red 
Drum  Management  Committee  and  Reef 
Fish  Management  Committee  meetings. 

Adjournment  will  be  at  5  p.m. 

For  more  information  contact  Wayne 
E.  Swingle,  Executive  Director,  Gulf  of 
Mexico  Fishery  Management  Council. 
5401  West  Kennedy  Boulevard,  suite 
881.  Tampa,  FL;  telephone:  (813)  228- 
2815. 

Dated:  April  14. 1992. 

Richard  H.  Schaefer, 

Director.  Office  of  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Service. 

[FR  Doc.  92-^41  Filed  4-20-92;  8:45  am] 

BILUNG  COOE  3$10-22-M 


Mid-Attantic  Fishery  Managen->e'-it 
Councrt,  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Mid-Atlantic  Fishery 
Management  Council  and  its  Surf  Clam 
and  Ocean  Quahog,  Large  Pelagics, 
Squid-Mackerel-Butterfish,  and 
Demersal  Species  Committees  will  meet 
on  May  5, 1992.  at  the  Omni  Hotel,  1000 
Omni  Boulevard,  Newport  News,  VA., 
(telephone:  804-873-6664).  The 
Committee  meetings  will  begin  at  9  a.m. 

The  Council  will  begin  its  regular 
meeting  on  May  6  at  8:30  a.m.  at  the 
same  location  and  adjourn  on  May  7  at 
approximately  3  p.m.  In  addition  to 
reviewing  committee  reports,  the 
Council  will  discuss  Amendment  #5  to 
the  Northeast  Multispecies  Fishery 
Management  Plan,  and  other  fishery 
management  matters  as  deemed 
necessary.  The  Council  may  go  into 
closed  session  (not  open  to  the  public]  to 
discuss  persormel  and/or  national 
security  matters. 

For  more  information,  contact  John 
Bryson,  Executive  Director.  Mid-Atlantic 
Fishery  Management  Council,  room 
2115,  Federal  Building.  300  South  New 
Street,  Dover.  DE  19901;  telephone:  (302) 
674-2331. 
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D-i'r-i    A;-:!  15,1992. 
David  S.  Crestin.  ' 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  92-9143  Filed  4-20-92:  8;45  am] 

BILLINQ  CO0€  3510-22-M 


Endangered  Marine  Mammals 

agency:  National  Marine  Fisheries 
S-r\;ce  NOAA,  Commerce. 
ACTIOM:  Modified  Permit  No.  578 
(P77»21)  (Modification  No.  2)^ 


Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  218.33(d)  and  (3)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216).  and  §  222.26  of  the 
Regulations  Governing  Endangered 
Species  (50  CFR  part  217-222),  Scientific 
Research  Permit  No.  578  was  issued  to 
the  National  Marine  Mammal 
Laboratory.  National  Marine  Fisheries 
Service,  on  January  16. 1987  (52  FR 
3037).  The  Permit  is  modified  to  extend 
its  duration  through  August  30. 1992.  Al'. 
other  conditions  currently  contained  in 
the  Permit  remain  in  effect. 

This  modification  is  effective  on  May 
1,  1992. 

Documents  submitted  in  connection 
with  Permit  No.  578  and  Modifications 
are  available  for  review  in  the  following 
offices: 

By  appointment:  Office  of  Protected 
Resources.  NOAA,  National  Marine 
Fishenes  Service,  1335  East-West  Highway, 
room  7330.  Silver  Spring,  Maryland  20910 
(301-713-2289): 

Director.  Alaska  Region.  National  Marine 
Fisheries  Service.  NOAA.  709  West  9th 
Street.  Federal  Bldg..  Juneau.  Alaska  99802 
(907-586-7221):  and 

Director.  Northwest  Region.  National  Marine 
Fisheries  Service.  NOAA.  7600  Sand  Point 
Way.  NE.  BIN  C15700.  Seattle.  Washington 
98115  (206-528-6150); 
Dated:  April  14. 1992.  ' 

Charles  Kamella, 

Acting  Director,  Office  of  Protected 

Resources.  National  Marine  Fisheries 

Ser\'ice. 

[FR  Dor.  92-9138  Filed  4-20-fl2;  8:45  am) 


North  Pacific  Fishery  Management 
Council;  Addition  to  Meeting  Agenda 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  agenda,  previously  published  in 
the  Federal  Register  at  57  FR  11300,  on 
April  2. 1992.  for  a  public  meeting  of  the 
North  Pacific  Fishery  Management 
Council  (Council)  at  the  Hilton  Hotel  in 
Anchorage.  Alaska,  on  April  22-26,  1992, 


is  amended  to  add  an  additional  item. 
All  other  information  previously 
published  remains  unchanged.  The 
addition  to  the  agenda  is  as  follows: 

Addition  to  Agenda 

Discuss  emergency  action  to  delay  the 
pollock  "B"  season  for  1992. 

For  more  information  contact  Brent 
Paine.  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage,  AK  99510;  telephone:  (907) 
271-2809. 

Dated:  April  15, 1992. 
David  S.  Crestin, 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  92-9142  Filed  4-20-92;  8:45  am] 
BtUJNG  CODE  3S10-2a-M 


!MPLEMtN"-AT 

AGREEMENTS 


QH  Of  TEXTILE 


EstaDtisnc'ent  o?  )m|x>''i  Limits  for 
Certain  Cotton  '''extne  P'oducts 
Produced  Of  M.arutactured  m 
CoiomDiii 

April  15, 1992. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 


EFFECTIVE  DATE:  April  23,  1992. 

FOR  FURTHER  tWFORIKlATION  CONTACT: 

Nicole  Bivens  Collinson.  Int^r  a  ional 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Governments  of  the  United  Stales 
and  the  Republic  of  Colombia  agreed  to 
establish  a  new  Bilateral  Textile 
Agreement  for  certain  cotton  textile 
products,  produced  or  manufactured  in 
Colombia  and  exported  during  two 
consecutive  one-year  periods  beginning 
on  January  1, 1992  and  extending 
through  December  31, 1993. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 


limits  for  the  period  January  1. 1992 
through  December  31.  1992. 

A  copy  of  the  agreement  is  available 
from  the  Textiles  Division,  burtcu  of 
Economic  and  Business  Affairs.  U  S. 
Dppartment  of  State  (202)  647-3889. 

A  dpscription  of  the  textile  and 
apparel  catpgorips  m  terms  of  HTS 
numbers  is  available  in  the 
CORREI.ATION:  Textile  and  Apparel 
Cdtpgorips  with  the  Harmonized  Tariff 
S(.he(i...ie  of  the  United  States  (sec 
Federal  Register  notice  56  FR  dOini 
published  on  November  27,  1991).  Also 
see  56  FR  58372.  published  on  November 
19. 1991. 

The  letter  lo  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggje  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

CommitiM  for  the  Implementation  of  Tevtile 
.Agreements 
April  15. 1992. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner  Lnder  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  L'  S C  1854).  and  the 
Arrangement  Regarding  International  Trade 
In  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31.  19<n: 
pursuant  to  the  Bilateral  Textile  Agreement 
of  April  3,  1*^2  between  the  Governments  of 
the  United  Sta'es  and  the  Republic  of 
Colombia;  and  m  accordance  vv-ith  the 
provisions  of  Executive  Order  118.51  of  March 
3,  1972.  as  amended,  you  are  directed  to 
prohibit,  effecnve  on  Apnl  23.  1992.  entry  into 
the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Colombia  and  exported  during  the  tv,'elve- 
month  period  which  beqan  on  January  1,  1992 
and  extends  through  December  31,  1992,  in 
excess  of  the  following  restraint  limits: 


Categofy 


Twe^ve-monlh  'estramt 
limit  ' 


•J14                           

9  000  000  square  metefs. 

315        

15  500,000                square 

meters. 

'  The  limits  riave  r>ot  t)e«n  adjusted  to  account  toe 
any  imports  expor'ed  aflei  Decembef  31,  1991 

Textile  products  m  Categones  314  and  315 
which  have  been  exported  to  the  United 
States  prior  to  januarv  1. 1992  shall  not  be 
subject  to  the  ismi's  established  in  this 
directive. 
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Textile  products  m  Categories  314  and  315 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  US.C.  1448(b)  or 
1484(a){l)(.Ji)  prior  to  the  effective  ddte  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

Import  charges  will  be  provided  as  ddta 
become  available. 

The  limits  set  forth  ahove  are  sub)ect  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  sgreement 
between  the  Governments  of  the  United 
Stales  and  the  Republic  of  Colombia, 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  ImplemKnidnon  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely, 

Aug^ie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreemen  Is. 
|FR  Doc.  92-9252  Filed  4-20-92;  8:45  am] 
BIU.INQ  CODE  1510-On-f 


Announcement  of  Import  Restraint 
Limits  and  Amendment  ot  Export  Visa 
Requirements  for  Certain  Cotton  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Pakistan 

Apr;:  1,5.  lt«2 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 

(CITA). 

action:  Is.'.jing  a  directive  to  the 
Cimmissiop.er  of  Customs  establishing 
limits  for  the  new  agreement  year  and 
amending  visa  requirements. 

EFFECTIVE  DATE:  A:    il  23,  1992. 
FOB  FURTHER  INFORMATION  CONTACT: 
Arint'  Novak,  IritprnJitionai  Trdde 
Speciahst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6498.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

.Authority:  Exeru'ive  Order  11651  of  March 
3.  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
use.  1854). 

The  Governments  of  the  United  States 
and  Pakistan  agreed  to  amend  and 
extend  their  Bilateral  Cotton,  Man-Made 
Fiber.  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement,  effected  by 
exchange  of  notes  dated  May  20, 1987 
and  June  11, 1987. 


In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  period  beginning  on 
January  1,  1992  and  extending  through 
December  31.  1992.  and  to  a.mend  the 
existing  visa  requirements 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 
Business  Affairs,  U  S,  Department  of 
State  (202)  647-38«9 

A  description  of  the  text.ie  nr^d 
apparel  categories  in  terms  of  ilTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
S  .hedule  of  the  L'nited  States  (see 
Federal  Register  notice  56  F'R  60101. 
published  on  November  27,  1991).  Also 
see  48  PR  25257,  pubhshed  on  June  6, 
1983,  and  52  FR  21611,  published  on  June 
8,  1987. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Impiemimtation  of  Textile 

Agreements 

April  15. 1992. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner.  This  directive  cancels 
and  supersedes  the  directive  issued  to  you  on 
November  26. 1991,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements,  which  directs  you  to  count 
imports  of  certain  textile  products,  produced 
or  manufactured  in  Pakistan  and  exported  on 
and  after  January  1. 1992. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854),  and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20. 1973,  as  further 
extended  on  July  31. 1991;  pursuant  to  the 
Bilateral  Cotton.  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetable  Fiber  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  May  20,  1987  and  June  11, 1987.  as 
amended  and  extended,  t)etween  the 
Governments  of  the  United  States  and 
Pakistan:  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972.  as  amended,  you  are  directed  to 
prohibit,  effective  on  April  23, 1992.  entry  into 
the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1992  and  extending  through 
December  31, 1992,  in  excess  of  the  following 
levels  of  restraint: 


Category 

T !*<-■.*  ■"  T-th  reslramt 

Levels  In  Group  1 
226/313 

7»,677,4e'-     v. a.     rneterm. 
250,000  Oo;b<, 
1,177.000  kungran^ 
54.413.674   8ouar«   meters. 
1,531.064  iJozenp«r$ 
300  000  dozen 

237 

23« 

315 

331/631 

336/636 

338 ..      .. 

339 — : 

340/640 

3,496  930  doren. 

840.796  dozen. 

400.000  dozen  o(  t^\>ct\  not 
more  than  150.000  dozen 
shall  be  In  dress  ehvis  in 
Categonat      340-0/640- 
D». 

450  000  dozen 

341/641 _ 

347/348 „. 

442  60a  do7en 

351/651 

352/652 _..._ 

35»-C/65»-C' 

200.000  dozen 
500,000  dozen 
900.000  Uograms 
1,631,483  numbart 
2,203.933  no«t>bers 
32.545.181  numbers. 
1,000.000  lutoyams. 
500.000  lulogfams. 
7,000,000  kilograms 
457.960  Ki»ograms 
15.776.873   square   meters 
16,783.905   square   meters 
12.720.000   square  meters. 
300  000  dozen 

360 „ 

361 „ 

363  .._.... 

369-F  • 

369-P  • 

369-R ' 

369-S  • „ 

613/614 „.. „. 

615 

617 

638/639 

647/648 

568.788  dozea 

Group  II 

300.301.  314.  317. 
326,  330.  332,  333, 
334.  335.  342.  345. 
349,  350.  353.  354. 
359-0  ».  362  and 
369-0 ',  as  8  group 

Subtevel  m  Group  II 

317 

81,000,000    square    meters 
eqmvalenL 

5  016  764  square  meters 

Level  rK>l  in  a  group 
666 

1.133,981  kilograms 

■  The  limrts  have  not  t>een  adiusted  to  account  tor 
arw  imports  exported  after  Decemt)er  31.  1991. 

'Category  340-D:  onty  HTS  numt)ers 
6205  20.2015.  6206.20.2020.  6205  20  2025  and 
6205  20.2030:  Category  640-D:  only  HTS  r»umber8 
6205.30.2010,  6205  30.2020.  6205  30  2030. 
6205.30.2040.  6205  90.2030  arx)  6206  90  4030 

'Category        359-C:        only        HTS        numbers 

6103  42.2025.         6103  493034,         6104  62  1020. 

6104  69  3010,  6114  20  0048.  6114  20  0052, 
6203  42  2010.  6203  42  2090.  6204  62  2010. 
6211  320010.  6211  32  0025  ar«l  6211  42  0010;  Cat- 
egory 659-C:  only  HTS  numbers  6103  23  0055. 
610343  2020.  6103  43.2025.  6103  49  2000. 
6103.49.3038.  6104  63  1020.  6104  63  1030. 
6104  69.1000,  6104  69  3014.  6114  30  3044. 
6114  30  3054,  6203  43  2010.  6203  43  2090. 
6203  49  1010.  6203  49  1090.  6204  63  1510. 
6204691010.  6210104015.  6211330010. 
621 1  33  0017  and  621 1  43  0010 

'Category  369-F:  only  HTS  number 
6302  91  0045. 

•Category  369-P:  only  HTS  numbers 
6302  60  0010  and  6302.91  0005. 

'Category  369-R:  only  HTS  number  6307  10.2020 


Category 

6307  10  2005. 

'Category 
610342.2025, 
6104  69  3010, 
6203422010. 


369-S:        only        HTS        number 


359-0:  all  HTS  numbers  except 
6103  49  3034.  6104  62  1020. 
6114.20  0048.  6114.20  0052. 

6203  42  2090.  6204  62  2010, 

6211  32  0010.  6211  32  0025  and  6211  42  0010  (Cat- 
egory 359-C). 

'Category  369-0:  a«  HTS  numtjers  'except 
6302  910045  (Category  369-^;  6302  60  0010. 
6302  91  0006  (Category  369-P),  6307  10  2020  (Cat- 
egory 36&-R):  and  63()7.10.2005  (Category  369-S). 

Imports  charged  to  these  category  limits, 
except  Categories  640.  651  and  652.  for  the 
periods  January  1. 1991  through  December  31, 
1991:  August  6, 1991  tlirough  December  31, 
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1991.  m  the  case  of  Category  237;  and  August 
27, 1991  through  December  31. 1991,  in  the 
case  of  Categories  239  and  617.  shall  be 
charged  against  those  levels  of  restraint  to 
the  extent  of  any  unfilled  balances.  In  the 
event  the  limits  established  for  those  periods 
have  been  exhausted  by  previous  entries. 
such  goods  shall  be  subject  to  the  levels  set 
forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Pakistan. 

For  visa  purposes,  effective  on  April  23, 
1992,  merged  Categories  651/851  is  being 
eliminated  and  part-Category  369-D  (dish 
towels)  '  is  being  replaced  with  part- 
Categories  369-F  and  369-P  for  products 
produced  or  manufactured  in  Pakistan  and 
exported  from  Pakistan  on  and  after  January 
1,  1992. 

Effective  on  April  23. 1992,  you  arc  directed 
to  amend  further  the  directive  dated  May  27. 
1983  to  include  coverage  of  the  following  part 
and  merged  categories: 


Pa"  ca'e;c<es 
340-D 

369-F 
369-P 

640-0  - 
659-C 


659-0 


HTS  nombers 

Dress  s.'Mfts— ooty  HTS  numbers 
6205.20  2015.  6205.20.202C 
6205.202025  ar- 

6205  20  2030 

Flat  disfi  towels— only  HTS 
number  6302.91  0045. 

Prte  dBh  towets— ooty  HTS  nur- 
bers  6302600010  ana 
6302  91  00O5 

Dres«  shirts— onty  HTS  nombers 
6205.30.2010.  6205  30  2020, 
6205.30.2030,  6205.30.2040. 
6205.90.2030  and 

6205.90.4030 

Coverals  and  overalls— ooty  HTS 
nombers  6103230055. 

6103.43.2020.  6103432025, 
6103  49  2000,  6103.49  3038, 
610463.1020,  6104.631030, 
6104691000,  6104693014. 
6114.30.3044.  6114.30  3064, 
6203  43.2010,  6203.43.2090, 
6203  491010.  6203.49.1090, 
620463.1510,  6204.69.1010, 
621010.4015.  6211.33.0010, 
621133.0017  and 

6211  43.0010. 

Other— all  HTS  numljers  except 
those  m  Category  659-C. 


Merchandise  in  merged  Categories  336/636, 
340-D/640-D,  341/641,  351/651,  352/652.  359- 
C/659-C  and  359-0/659-0  may  be 
accompanied  by  either  the  appropriate 
merged  category  visa  or  the  correct  category 
or  part -category  visa  corresponding  to  the 
actual  shipment. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Auggie  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  92-9253  Filed  4-20-92;  8:45  am] 
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Merged  Categories 

336/636 

340-0/640-0 

341/641 

351/651 

352/652 

359-C/659-C 

359-0/659-0 

Effective  on  April  23. 1992,  you  are  directed 
to  requffe  an  export  visa  for  cotton  and  man- 
made  fiber  textile  products  in  part-Categories 
369-F,  369-P.  659-C  and  659-0,  produced  or 
manufactured  in  Pakistan  and  exported  from 
Pakistan  on  and  after  January  1, 1992. 


'  Cate«ory  369-0:  only  HTS  numbers 
6302  60.(»10.  6302.91.0005  and  6302  91.0045. 


COMMOOITY  FUTURES  TRADING 
COMMISSION 

Requiatory  Cocdin^t-o;^  Advisory 

C  o  :"T''  fT  1 1  *  e  *"    F  ■■■'■>*  R  "  '■■  p  A'  3  i 

The  Commodity  Futures  Trading 
Commission  has  determined  to  renew 
for  a  period  of  two  years  its  advisory 
committee  designated  as  the 
Commission's  "Regulatory  Coordination 
Advisory  Committee."  As  required  by 
section  14(a)(2)(A)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2.  section  14(a)(2)(A).  and  41  CFR  101- 
6.1007  and  101.6.1029.  the  Commission 
has  consulted  with  the  Committee 
Management  Secretariat  of  the  General 
Services  Administration,  and  the 
Commission  certifies  that  the  renewal  of 
the  advisory  committee  is  in  the  public 
interest  in  connection  with  duties 
imposed  on  the  Commission  by  the 
Commodity  Exchange  Act,  7  U.S.C.  1  et 
seq..  as  amended. 

The  Regulatory  Coordination 
Advisory  Committee  was  established  to 
advise  the  Commission  on  ways  to 
improve  intermarket  coordination,  to 
eliminate  duplicative  and  overlapping 
regulations,  to  facilitate  cross-market 
and  crossborder  transactions,  and  to 
find  better  and  more  cost-effective  ways 
of  meeting  the  Commission's  regulatory 
objectives.  The  Committee  meets 
publicly  to  discuss  reports  and 
recommendations  about  issues  which 
require  regulatory  coordination  among 
domestic  and  international  regulators.  It 
also  considers  regulatory  modifications 
and  other  proposals  that  are  intended  to 


address  the  needs  of  users  of  the 
commodity  futures  markets,  including 
the  financial  and  agricultural  futures 
markets.  ' 

More  specifically,  the  Committee 
identifies  and  makes  recommendations 
regarding  changes  to  the  existing 
regulatory  structure  which  will  remove 
impediments  to  investor  use  of  the 
futures  markets  and  provide  access  to 
such  markets  in  a  manner  competitive  to 
that  of  other  markets  in  the  U.S.  and 
abroad.  Some  of  these  changes  include: 
(i)  Increasing  market  efficiency  and 
enhancing  customer  protection  thereby 
benefitting  investors  and  the  economy, 
(ii)  decreasing  the  cost  of  using  the 
markets  by  eliminating  the  expense  of 
complying  with  unnecessary  regulation, 
(iii)  providing  concise  and  meaningful 
disclosure  to  investors,  thereby 
increasing  customer  protection,  and  (iv) 
providing  investors  access  to  additional 
markets. 

A  number  of  working  groups  have 
been  formed  to  examine  various  areas 
in  greater  detail.  These  include  working 
groups  on  managed  funds,  clearance  and 
settlement,  international  issues,  and 
speculative  limits.  The  reports  and 
findings  of  these  working  groups  are 
discussed  at  the  meetings  of  the  full 
advisory  committee. 

Chairman  Wendy  L.  Gramm  serves  as 
Chairman  and  Designated  Federal 
Official  of  the  Regulatory  Coordination 
Advisory  Committee.  The  Advisory 
Committee's  other  members  include  a 
broad  cross-section  of  users  of  financial 
markets  and  other  affected  and 
interested  persons  from  both  the  private 
and  public  sectors  including: 
institutional  market  participants, 
agricultural  and  financial  services 
companies,  broker-dealers,  futures 
commission  merchants,  commodity  pool 
operators  and  commodity  trading 
advisors;  members  of  the  academic 
community;  and  former  regulatory  and 
public  officials.  This  cross-section 
provides  a  blend  of  both  industry  users 
and  persons  with  a  more  general 
knowledge  of  the  industry. 

Interested  persons  may  obtain 
information  or  make  comments  by 
writing  to  the  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW.. 
Washington,  DC  20581. 

Issued  in  Washington,  DC  this  15th  day  of 
April  1992  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  92-9196  Filed  4-20-92;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 


The  Department  of  Defense  ha8 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title.  Applicable  Form,  and 
Applicable  OMB  Cor.trr:  \  umber:  " 
Defense  FAR  Supplement,  part  223. 
Environment.  Conservation, 
Occupational  Safety,  and  Drug  Free 
Workplace;  and  subpart  252.2,  Texts  of 
Provisions  and  Clauses. 

Type  of  Request  Emergency 
submission — Approval  date  requested: 
May  1, 1992. 

A  verage  Burden  Hours/Minutes  per 
Response:  30  minutes. 

Responses  per  Respondent:  1. 

Number  of  Respondents:  45. 

Annual  Burden  Hours:  22.5. 

Annual  Responses:  45. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  from  contractors  perfonr.ing 
offsite  hazardous  waste  treatment  or 
disposal  services  for  DoD.  to  verify  that 
such  contractors  have  adequate  liability 
insurance  or  financial  assurance  to 
cover  sudden  and  non-sudden 
accidental  occurrences,  in  accordance 
with  section  331  of  the  FY  1992  DoD 
Authorization  Act  (Pub,  L.  102-190). 

Affected  Public:  Businesses  or  other 
for-profit  organizations:  Small 
businesses  or  organizations. 

Frequency:  On  occasion. 

Respondents  Obligation:  Mandatory. 

Desk  officer:  Mr.  Peter  N.  Weiss. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD.  room 
3235,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  clearance  officer:  Mr.  William  P, 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr,  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway. 
suite  12M.  Arlington,  Virginia  22202- 
4302, 

Dated:  April  16, 1992. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc  92-9207  Filed  4-20-92;  8:45  am] 
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Office  of  the  Secretary 

Defense  Policy  Board  Tasic  Force  on 
The  Future  of  American  Nuclear 
Forces 

agency:  Notice  of  task  force  meeting. 
action:  The  Defense  Policy  Board  Task 

Force  on  The  Future  of  American 
Nuclear  Forces  will  meet  in  closed 
session  on  6-7  May  1992  from  0800  to 
1700  at  the  RDA  Logicon  Facility  located 
at  Sequoia  Plaza,  2100  Washington 
Boulevard,  Arlington,  VA.  The  mission 
of  the  Task  Force  is  to  provide  the 
Secretary  of  Defense.  Deputy  Secretary 
of  Defense  and  the  Under  Secretary  of 
Defense  for  Policy  with  independent, 
informed  advice  and  opinion  concerning 
matters  relating  to  U.S.  nuclear  force 
policy.  At  the  meeting  the  Task  Force 
will  hold  classified  discussions  on 
national  security  matters. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92^63.  as  amended  (5  U.S.C. 
app.  II,  (1982)),  it  has  been  determined 
that  this  Task  Force  meeting  concerns 
matters  listed  in  5  U.S.C.  552b(c)(l} 
(1982),  and  that  accordingly  this  meeting 
will  be  closed  to  the  public. 

Dated  Apni  15,  1992. 
L.M.  B>'num. 

A  Itemate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 
[FR  Doc  92-fi20fi  Filed  4-20-92;  8:45  am] 
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Department  of  the  Air  Force 

Intent  To  Prepare  an  Environmental 
Impact  Statement  on  the  State  of 
Idaho  Range  Proposal  and  Associated 
Air  Force  Actions  in  Idaho 

The  United  States  Air  Force,  in 
cooperation  with  the  State  of  Idaho, 
intends  to  begin  preparing  an 
Environmental  Impact  Statement  (EIS) 
on  the  State  of  Idaho  proposal  to  create 
an  air-to-ground  tactical  training  range 
(TTR).  The  State  proposal  was 
evaluated  in  the  Air  Force  in  Idaho  EIS 
and  generally  found  to  be  operationally 
and  environmentally  suitable.  The  EIS 
will  assess: 

The  potential  impacts  of  Air  Force 
actions  implementing  the  State  range 
proposal  aggregating  State  lands  and 
establishing  an  air-to-ground  tactical 
training  range.  Air  Force  actions  will 
include  site  selection,  development  and 
construction  of  the  tactical  training 
range,  and  operation  of  the  range. 

The  potential  impacts  of  siting  low- 
power,  electronic  training  devices 
(emitters)  in  support  of  electronic 
combat  training  for  the  composite  wing. 


the  Idaho  Air  National  Guard,  and  ottier 
flying  units. 

Finally,  the  EIS  will  assess  the 
impacts  of  several  airspace 
modifications  to  existing  airspace  to 
accommodate  the  State  range  proposal. 

The  Air  Force  will  be  the  lead  agency 
for  the  EIS  and  the  State  of  Idaho  will  be 
a  cooperating  agency.  The  Federal 
Aviation  Administration  (FAA)  and  the 
Department  of  the  Interior  (Bureau  of 
Land  Management)  are  being  invited  to 
be  cooperating  agencies. 

The  Air  Force  and  the  State  of  Idaho 
are  planning  to  conduct  scoping 
meetings  to  determine  the  issues  and 
concerns  that  should  be  addressed  in 
the  EIS.  Notice  of  time  and  place  of  the 
planned  scoping  meetings  will  be  made 
to  public  officials  and  announced  in  the 
news  media  in  areas  where  the  scoping 
meetings  will  be  held. 

To  assure  there  will  be  su^icient  time 
to  consider  public  inputs  on  issues  to  be 
included  in  developing  the  EIS  when 
attendance  at  the  scoping  meetings  is 
not  possible,  comments  should  be 
forwarded  to  the  addressee  below  by 
July  1. 1991.  Comments  will  be  accepted 
any  time  during  the  environmental 
impact  analysis  process. 

For  further  information  contact: 
Captain  David  B.  McCormick,  Air 
Combat  Command  Environmental 
Analysis  Division,  ACC/CEVE.  Langley 
Air  Force  Base.  Virginia  23665, 
Telephone:  (804)  764-2113. 
Patsy  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
(FR  Doc.  92-9237  Filed  4-20-92;  8:45  am) 
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DepartmefM'  o*  t^^^e  Ar"'j/ 

Open  Meeting 

agency;  U.S.  Army  Corps  of  Engineers 
ACTION:  Notice  of  open  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  Committee:  G}a8tal  Engineering 
Research  Board  (CERB) 

Date  of  Meeting:  June  9-11, 199Z 

P/ace.  Shilo  Inn.  Newport,  Oregon. 

Time: 9  June — 8  a.m.  to  545  p.m.;  10  June — 
8  am.  to  3:30  p.m.;  11  June — 9  a.m.  to  12  noon. 

Theme:  Coastal  Structures. 

Proposed  Agenda:  The  morning  session  on 
June  9  will  consist  of  a  review  of  CERB 
business:  presentations  including  Impacts  of 
the  CERB.  Update  on  Coastal  Inlet  Research 
Program,  Superfank  Update,  Introduction  of 
Theme,  Overview  of  Corps  Problems,  and 
Overview  of  Coastal  Structures  in  North 
Pacific  Division. 
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The  afternoon  session  on  June  9  will  deal 
with  the  Introduction  to  Research  and 
Development  (R&D)  and  Monitoring  Efforts 
with  presentations  including  Overview: 
Repair.  Evaluation.  Maintenance,  and 
Rehabilitation  (REMR)  Research  Program; 
Coastal  Components  of  REMR;  and  Coastal 
R&D/Monitoring  Completed  Coastal  Projects 
Program.  Presentations  dealing  with  Site- 
Specific  Projects/R&D/Monitoring— 
Synergism  will  also  be  presented  with 
Cresenl  City  and  Yaquina  as  examples. 

lune  10  will  be  devoted  to  a  field  trip  with 
a  presentation  on  Siuslaw  prior  to  departing 
on  the  field  trip.  The  following  locations  will 
be  visited:  Yaquina  North  jetty.  Cape 
Perpetua.  Siuslaw  jetties.  Oregon  Dunes 
National  Recreation  area,  and  the  South  and 
Training  jetty  at  Umpqua. 

On  June  11.  there  will  be  a  discussion  of 
the  field  trip  and  recommendations  by 
members  of  the  Board. 

This  meeting  is  open  to  the  public: 
participation  by  the  public  is  scheduled  for 
9:45  a.m.  on  June  11. 

The  entire  meeting  is  open  to  the  public 
subject  to  the  following: 

1.  Since  seating  capacity  of  the  meeting 
room  is  limited,  advance  notice  of  intent  to 
attend,  although  not  required,  is  requested  in 
order  to  assure  adequate  arrangements. 

2.  Oral  participation  by  public  attendees  is 
encouraged  during  the  time  scheduled  on  the 
agenda;  written  statements  may  be  submitted 
prior  to  the  meeting  or  up  to  30  days  after  the 
meeting. 

Inquiries  and  notice  of  intent  to  attend  the 
meeting  may  be  addressed  to  Colonel 
Leonard  G.  Hassell,  Executive  Secretary. 
Coastal  Engineering  Research  Board.  U.S. 
Army  Engineer  Waterways  Experiment 
Station.  3909  Halls  Ferry  Road.  Vicksburg. 
Mississippi  39180-6199. 
Kenneth  L  Denton, 

,-1  r.r.y  Federal  Register  Liaison  Officer. 
(FR  Doc.  92-9130  Filed  4-20-92;  8:45  am] 


Defense  Personal  Property  Shipment 
and  Storage  Program. 

All  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander.  Military  Traffic 
Management  Command.  ATTN;  MTPP- 
M.  5611  Columbia  Pike.  Falls  Church. 
VA  22041-5050,  (703)  756-160$)  between 
0800-1530  hours. 

Topics  to  be  discussed  should  be 
received  on  or  before  16  April  1992. 
Kenneth  L  Denton, 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  92-4128  Filed  4-20-92;  8:45  am) 
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Open  Meeting 

agency;  .Military  Traffic  Management 

Command,  DoD. 

action:  Notice  of  open  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
[Pub.  L.  92-463).  announcement  is  made 
of  a  meeting  of  the  Military  Personal 
Property  Symposium.  This  meeting  will 
be  held  on  20  May  1992  at  the  Best 
Western  Old  Colony  Inn,  Alexandria. 
Virginia,  and  will  convene  at  0830  hours 
and  adjourn  at  approximately  1500 
hours. 

PROPOSED  AGENDA:  The  purpose  of  the 
?;.  ~  p   1  ."'   s  '    provide  an  open 
discussion  and  free  exchange  of  ideas 
with  the  public  on  procedural  changes  to 
the  DOD  4500.34R.  Personal  Property 
Traffic  Management  Regulation,  and  the 
handling  of  other  matters  of  mutual 
interest  concerning  the  Department  of 


He'ense  Contract  Aud:t  Agency 

Delivery  of  Persona  Ma    at  Defense 
Contract  Audit  Agere y  >r  staisa'ions 

ACifeNCV:  Defense  Contract  Audit  Agency 
(DCAA),  Department  of  Defense  (DoD). 
action:  Decision  not  to  implement 
DCAA  policy  for  delivering  mail  from 
private  sources  to  individual  members 
or  employees  of  the  Defense  Contract 
Audit  Agency. 

summary:  This  serves  to  advise  the 
private  sector  that  the  Defense  Contract 
Audit  Agency  will  not  implement  the 
proposed  policy  for  delivering  mail  from 
private  sources  to  individual  members 
or  employees  of  the  Defense  Contract 
Audit  Agency  which  was  published  in 
the  10  January  1992  Federal  Register. 
The  proposed  policy  applied  to 
unsolicited  mass  mailings,  received  in 
quantities  of  five  or  more  on  the  same 
day  or  on  consecutive  days  from  the 
same  mailer  addressed  from  private 
organizations  to  Agency  employees  at 
their  place  of  employment.  The  Agency 
decided  not  to  implement  the  prr posed 
policy  after  evaluation  of  comments 
received  during  the  comment  period. 

Dated:  April  15, 1992. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  92-9209  Filed  4-20-92:  8.45  am] 
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AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests.  

SiiMMARY:  The  Director,  Office  of 
Intormation  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 


required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  21. 
1992 

addresses:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention;  Dan  Chenok:  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Wallace  R.  McPherson. 
Jr..  Department  of  Education.  400 
Maryland  Avenue,  SW..  room  5624. 
Regional  Office  Building  3,  Washington, 
DC  20202 

FOR  FURTHER  INFORMATION  CONTACT: 
Wallace  R.  McPherson  (202)  708-5174. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  l.he  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  eariy 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director.  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  0MB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title:  (3)  Frequency  of 
collection:  (4)  The  affected  public:  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
.    requests  are  available  from  Wallace  R. 
McPherson.  Jr.  at  the  address  specified 
above. 

Da'ed:  April  15.  1992 
VVailace  R.  McPherson,  Jr., 
Acting  Director,  Information  Resources 
Management  Seni'ce 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Recordkeeping  Requirements  for 
the  Student  Assistance  General 
Provisions— Subpart  E  [Verification  of 
Student  AkI  Application  Information). 
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Frequency:  Annually. 

Affected  Public:  Non-profit  institutions 
and  Small  businesses  or 
organizations. 

Reporting  Burden: 
Responses:  0. 
Burden  Hours:  0. 

Recordkeeping  Burden: 
Recordkeepers:  8.(XX) 
Burden  Hours:  \%.0(X'. 

Abstract:  The  purpose  of  collection 
information  for  verification  is  to 
reduce  misreporting  on  student  aid 
applications.  By  reducing  student 
error,  the  Secretary  ensures  that  the 
eligible  students  receive  the  correct 
amount  of  assistance,  and  reduce 
costs  to  the  Federal  Government.  The 
Department  uses  this  information  to 
report  to  Congress 

Office  of  Educational  Research  and 
Improvement 

Tvpe  of  Review:  New. 

Title:  Final  Performance  Report  for 
Grants  Under  the  Foreign  Language 
Materials  Acquisition  Program  (Title 
V,  Library  Services  and  Construction 
Act,  LSCA) 

Frequency:  Annually 

Affected  Public:  State  of  local 
governments  and  Non-profit 
institutions. 

Reporting  Burden: 
Responses:  35. 
Burden  Hours:  350. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
State  Educational  agencies  to  apply 
for  funding  under  the  Foreign 
Language  Materials  Acquisition 
Program.  The  Department  uses  the 
information  to  make  grant  awards. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Revie\^':  Revision. 

Title:  Application  for  Loan  Services  and 

Response  Form  for  Captioned  Films 

for  the  Deaf. 
Frequency:  Occasionally. 
Affected  Public:  Individuals  or 

households. 
Reporting  Burden: 

Responses:  74.478. 

Burden  Hours:  2.541. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 
Abstract:  This  form  will  be  used  by 

individuals  or  households  to  apply  for 

a  free  loan  service  of  captioned  films/ 

videos  for  the  educational,  cultural 

and  recreational  advancement  of 

individuals  who  are  deaf. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 


Title:  Report  of  Children  Transferring  to 

Local  Agency  I^ograms 

Recordl^eeping. 
Frequency:  Recordkeeping. 
Affected  Public:  State  or  local 

governments. 
Reporting  Burden: 

Responses:  0. 

Burden  Hours:  0, 
Recordkeeping  Burden: 

Recordkeepers:  10,000 

Burden  Hours:  10.000. 
Abstract:  The  State  educational  agency 

must  maintain  data  each  year  on  the 

number  of  children  who  leave 

institutions  and  return  to  local  school 

systems. 

(PR  Doc.  92-9159  Filed  4-20-92;  8:45  amj 
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DEPARTMEKfT  OF  ENERGY 

Floodplain/Wetland  Involvement 
Notification  for  Site  Characterization 
Activities  at  the  Operable  Units  l.  2.  5, 
and  6  at  the  Department  of  Energy  s 
Rocky  Flats  Plant  Near  Golden,  CO 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  Floodplain/Wetland 

involvement. 

summary:  Regulations  at  10  CFR  part 
I11..2  require  DOE  to  evaluate  actions  it 
m.n  t.iKe  in  a  floodplain/wetland  in 
onit  r  to  ensure  consideration  of 
protection  of  the  floodplain/wetland  in 
decision  making.  As  soon  as  practicable 
after  a  determinatioin  that  a  floodplain/ 
wetland  and  may  be  involved,  the 
regulations  require  that  public  notice  be 
published  in  the  Federal  Register, 
including  a  description  of  the  proposed 
action  and  its  location.  DOE  proposes  to 
carry  out  site  characterization  activities, 
some  of  which  would  be  within 
floodplains  and/or  wetlands,  at  its 
Rocky  Flats  Plant  (RFP)  north  of  Golden, 
Colorado.  These  activities  would  be  a 
part  of  DOE'S  effort  to  determine  the 
existence,  nature,  and  extent  of  any 
environmental  contamination  resulting 
from  RFP  operations. 
DATES:  Comments  on  the  proposed 
<u  !ion  must  be  received  by  May  6, 1992. 
ADDRESSES:  All  comments  concerning 
this  notice  should  be  addressed  to 
Floodplain/Wetlands  Comments,  Beth 
Brainard,  Public  Affairs  Office  U.S. 
Department  of  Energy.  Rocky  Flats 
Office,  PO  Box  928.  Golden,  Colorado 
80402-0928,  Telephone:  (303)  96&-5993. 
FOR  FURTHER  INFORMATION  COMTACT: 
Information  of  floodplain/wetland 
environmental  review  requirements  is 


available  from  Carol  M,  Borgstrom, 
Director.  Office  of  NEPA  Oversight,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC.  20585;  Telephone: 
(202)  586-4600  or  (800)  472-2756. 

SuPPLlMiN-'Aftr  INf  ORM,A''iON.  DOE 

proposes  to  carry  out  site 
characterization  activities,  some  of 
which  would  be  within  floodplains  and/ 
or  wetlands,  at  its  RFP  north  of  Golden. 
Colorado.  These  activities  would  be  a 
part  of  DOEs  effort  to  determine  the 
existence,  nature,  and  extent  of  any 
environmental  contamination  resulting 
from  RFP  operations.  The  activities 
would  occur  in  Operable  Units  1  (881 
Hillside),  2  (903  Area),  5  (Woman 
Creek),  and  6  (Walnut  Creek),  located 
south  and  east  of  the  developed  area  of 
RFP.  The  site  characterization  activities 
that  may  be  in  floodplains  and/or 
wetlands  consist  of:  (1)  Locating  new 
surface  water  and  sediment  sampling 
stations,  (2)  establishing  soil  sample 
sites.  (3)  drilling  of  new  wells  and 
boreholes,  and  (4)  collection  of  surface 
water,  groundwater,  sediment,  soils,  and 
soil  gas  samples. 

A  more  specific  description  of  the 
proposed  action  follows:  (1)  Locating 
new  surface  water  and  sediment 
sampling  stations  consists  of  driving  a 
stake  in  the  ground  to  mark  a  spot  that 
can  be  returned  to  for  future  sample 
collection. 

(2)  Establishing  soil  sample  sites 
includes  one  of  two  procedures:  (1)  To 
simply  determine  the  point  from  which 
small  samples  (2  to  3  tablespoons)  of 
surficial  soil  would  be  collected  by  hand 
(Surficial  soil  sampling  sites  may  be 
located  anywhere  there  is  soil);  or  (b)  to 
dig,  with  a  backhoe.  pits  that  are  9  feet 
long,  5  feet  wide,  and  4  feet  deep.  (These 
pits  are  dug  and  backfilled  within  a 
day.)  Soil  sampling  pits  may  be  located 
within  a  floodplain  but  are  typically  not 
located  in  wetland  areas.  Exact 
locations  of  soil  sampling  sites  have  not 
yet  been  fixed  but  would  be  located 
within  the  sampling  grid  system  for  the 
plant  site,  which  could  be  located  in 
areas  considered  to  be  fioodplains  or 
wetlands. 

(3)  Drilling  new  wells  and  boreholes 
involves  driving  a  drilling  rig  to  the 
designated  site,  drilling  the  hole 
(typically  within  a  day),  and  leaving. 
The  drill  rig  would  drive  cross  country 
to  the  drill  site  from  existing  roads 
nearby.  Wells  and  boreholes  are 
characteristically  4  to  6  inches  in 
diameter.  As  the  drill  bits  advances, 
drill  cuttings  are  brought  to  the  surface 
and  shoveled  into  55-gallon  drums  for 
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analysis  of  dm,  contaminants,  storage, 
and  ultimate  disposal.  When  drilling  is 
completed,  the  surface  evidence  of  the 
activity  consists  of  downed  vegetation 
around  the  immediate  site  and  a  6-inch 
plastic  pipe  extending  2  to  3  feet  above 
the  ground. 

Some  existing  and  proposed  wells  and 
boreholes  are,  or  could  be,  in 
floodplains.  Typically,  wetlands  would 
be  avoided,  but  it  is  possible  that  some 
new  wells  and/or  boreholes  also  could 
be  m,  or  en  the  edge  of.  wetlands.  If  this 
occurs,  the  surface  evidence  of  the 
drilling  would  be  the  same  as  in  dry 
land  areas;  i.e..  downed  vegetation  and 
a  length  of  plastic  pipe  sticking  above 
the  surface.  Because  wetlands  at  RFP 
tend  to  be  linear  or  verj'  small,  it  would 
not  be  necessary  to  drive  drilling  rigs 
into  or  across  wetlands  areas  to  reach 
desired  dnlling  sites. 

(4i  Collection  uf  samples  consists  of 
driving  a  field  vehicle  (usually  a  pickup 
truck)  or  walking  to  a  sampling  location 
or  well  and  collecting  up  to  a  few 
pounds  of  the  desired  medium.  Sampling 
may  be  done  on  a  weekly,  monthly, 
quarterly,  or  irregular  basis.  All  existing 
and  proposed  surface  water  and 
sediment  sampling  stations  are  located 
in  a  floodplain,  and  most  are  located  in 
wetland  areas. 

A  map  showing  the  specific  locations 
of  the  sampling  stations  is  available  on 
request  to  the  Rocky  Flats  Office  (see 
ADDRESS  above). 
Paul  D  Grimm, 

Principal  Deputy  Assistant  Secretary  for 
Environmental  Restoration  and  Waste 
Management. 

(FR  Doc.  92-9244  Filed  4-20-92;  8:45  am] 
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Financial  Assistance  Award;  Inte^'t  To 
Award  a  Grant  to  the  National 
Academy  o*  Sciences/National 
Researcti  Council 

agency:  Department  of  Energy. 
action:  Notice  of  unsolicited  financial 
assistance  award. 

summary:  The  Department  of  Energy 
I  DOE)  announces  that  pursuant  to  10 
CFR  600.6(a)(2),  it  is  making  a  financial 
assistance  award  based  on  an 
unsolicited  application  satisfying  the 
criteria  of  10  CFR  600.14(e)(1)  under 
Grant  Number  DE-FG01-92CE31021  to 
the  National  Academy  of  Sciences/ 
National  Research  Council  (NAS/NRC) 
to  review  the  scientific  and  technical 
needs  of  the  National  Geothermal 

\^  'C  — 

SCOPE;  The  proposed  grant  will  provide 
funding  in  the  amount  of  $40,000  to  the 
NRC.  These  funds  will  be  divided. 


$20,000  to  the  Board  on  Earth  Sciences 
and  Resources  for  the  purpose  of 
investigating  the  needs  of  earth  science 
research  to  maintain  the  technical 
capability  to  produce  geothermal 
resources  and  $20,000  to  the 
Geotechnical  Board  for  the  purpose  of 
investigating  the  flow  of  fluids  through 
fractured  rock.  The  grant  funds  will  be 
used  to  provide  assistance  to  the 
Department  of  Energy  in  the  review  of 
research  needs  in  the  earth  sciences  and 
the  review  of  fluid  flow  in  fractured 
systems  which  is  needed  to  develop 
reliable  predictive  methods  and  control 
techniques  for  the  production  of 
geothermal  resources  from  fractured 
reservoirs. 

EUQIBIUTY:  This  proposal  serves  the 
interest  of  the  Government  because  the 
National  Academy  of  Sciences  has  a 
mandate  from  Congress  to  advise  the 
Federal  Government  on  scientific  and 
technical  matters  and  the  National 
Research  Council  regularly  convenes 
committees  of  outstanding  scientists  and 
engineers  who  volunteer  their  time,  who 
represent  a  broader  scope  of  knowledge 
than  available  at  any  one  institution, 
and  who  have  wide  experience  and 
expertise  to  examine  the  current 
scientific  state-of-the-art  as  an 
independent  review  of  Federal  research 
activities. 

Legal  authority  for  this  grant  exists 
under  section  104  of  Public  Law  93-410, 
as  amended,  which  directs  the 
Department  of  Energy  to  cooperate  with 
non-Federal  entities  to  provide  for  the 
development  of  reliable  predictive 
methods  and  control  techniques  for  the 
production  of  geothermal  resources. 

It  has  been  determined  that  this 
project  has  extremely  high  technical 
merit,  represents  an  important  and 
needed  technology,  and  has  a  strorig 
application  to  the  needs  for 
development  of  the  national  geothermal 
resources. 

The  anticipated  term  of  the  proposed 
grant  is  12  months  from  the  date  of  the 
award 

FOR  FURTHER  INf  ORMATION  CONTACT: 

U.S.  Department  of  Energy,  Office  of 

Placement  and  Administration,  ATTN: 

Juanita  Ellis,  PR-321.1, 1000 

Independence  Avenue,  SW.. 

Washington.  DC  20585. 

{effrey  Rubenstein, 

Director,  Operations  Division  "A  ",  Office  of 

Procurement.  Assistance  and  Program 

Management. 

[FR  Doc.  92-9240  Filed  4-20-92;  8:45  ain| 
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Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

agency:  Energy  information 

.'\rimmistration.  DOE. 

ACTION:  Notice  of  request  submitted  for 

review  of  the  Office  of  Management  and 

Budget. 

summary:  The  Energy  Information 
Adrr,;nistration  (EIA)  has  submitted  the 
energy  information  col!ection(sl  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511.  44  use.  3501  et  seq).  The 
listing  does  not  include  collections  of 
information  contained  m  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information: 

(1)  The  sponsor  of  the  collection  (a 
DOE  component  which  term  includes 
the  Federal  Energy  Regulatory 
Commission  (FERC)); 

(2)  Collection  number(s): 

(3)  Current  OMB  docket  number  (if 
applicable); 

(4)  Collection  title; 

(5)  Type  of  request,  e.g..  new.  revision, 
extension,  or  reinstatement; 

(6)  Frequency  of  collection; 
(7]  Response  obligation,  i.e., 

mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit: 

(8)  Affected  public: 

(9)  An  estimate  of  the  number  of 
respondents  per  report  period; 

(10)  An  estimate  of  the  number  of 
responses  per  respondent  annually; 

(11)  An  estimate  of  the  average  hours 
per  response: 

(12)  The  estimated  total  annual 
respondent  burden;  and 

(13)  A  brief  abstract  describing  the 
proposed  collection  and  the 
respondents 

DATES:  Comments  must  be  filed  on  or 
before  May  21, 1992.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  find  It  difficult  to  do  so  within  the 
time  allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (also. 
please  notify  the  EI.A  contact  listed 
below. 1 
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ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place  .\W,, 
Washington,  DC  20503,  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below,) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT: 

lay  Cnsselberry.  Office  of  Statistical 
Standards.  (EI-73],  Forrestal  Building, 
L'S.  Department  of  Energy,  Washington, 
DC  2058.5.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  0MB  for  review  was: 

1.  Federal  Energy  Regulatory 
Comimission. 

2.  FERC-537. 
3. 1902-0060. 

4.  Gas  Pipeline  Certificates: 
Construction,  Acquisition,  and 
Abandonment. 

5.  Extension. 

6.  On  occasion. 

7.  Mandatory. 

8.  Businesses  or  other  for-profit. 

9.  50  respondents. 
10. 12.6  responses. 

11.  252  hours  per  response. 

12.  158.-82  hours. 

13.  Order  No.  555  in  Docket  No. 
RM90-1-000  (issued  9/20/91)  revises 
certain  FERC  regulations  (under  the 
Natural  Gas  Act)  governing  certificate 
and  exemption  authority  to  construct 
natural  gas  pipeline  facilities  and  update 
and  codifying  the  Commission's  current 
environmental  review  procedures.  Order 
No.  527  in  Docket  No.  RM90-7-(XK),  et  al. 
(issued  9/20/91)  revises  certain  FERC 
regulations  governing  transportation  by 
inter  and  intrastate  pipelines  under 
Section  311  of  the  .Natural  Gas  Policy 
Act  of  1978  and  by  interstate  pipelines 
under  blanket  certificates. 

Statutory  Authority:  Sec.  5(a).  5(b),  13(b), 
and  52.  Puh  L  No  93-275,  Federal  Energy 
Administration  Act  of  1974, 15  U.S.C.  764(a), 
764(b).  772(bl.  and  790a. 

Issued  in  Washington,  DC,  April  10, 1992 
Yvonne  M.  Bisbop, 

Director,  Statistical  Standards,  Energy 

Information  Administration. 

[FR  Doc.  92-9241  Filed  4-20-92;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

Application  Filed  with  the  Commission 

April  15.  1992. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 


w  th  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  New  Minor 
License. 

b.  Project  No.:  1773-001. 

c.  Date  Filed:  April  9, 1991. 

d.  Applicant:  Moon  Lake  Electric 
Association. 

e.  Name  of  Project:  Yellowstone 
Project. 

f.  Location:  On  the  Yellowstone  River 
in  Duchesne  County,  Utah,  occupying 
lands  of  the  Ashley  National  Forest  and 
the  Uintah  and  Ouray  Indian. 
Reservations. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r) 

h.  Applicant  Contact:  Grant  J.  Earl, 
General  Manager,  Moon  Lake  Electric 
Association,  Inc.,  188  West  2d  North, 
Roosevelt,  UT  84066,  (801)  722-2448. 

i.  FERC  Contact:  Hector  M.  Perez  (202) 
219-2843. 

j.  Comment  Date:  See  attached 
paragraph  D6. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time, 

1.  Description  of  Project:  The  project 
as  licensed  consists  of:  (1  A  15-foot- 
high,  313- foot-long  earth  and  rock  dam; 
(2)  a  small  reservoir  with  a  storage 
capacity  of  8.04  acre-feet;  (3)  a  44-inch- 
diameter,  14,126-foot-long  penstock;  (4) 
a  powerhouse  with  three  generating 
units  with  a  total  installed  capacity  of 
900  kW;  (5)  a  14.27-mile-long 
transmission  line:  and  (6)  other 
appurtenances. 

m.  Purpose  of  the  Project:  The  power 
of  the  project  is  used  by  the  consumers 
of  Moon  Lake  Electric  Association. 

n.  This  notice  also  consists  of 
standard  paragraphs  Bl  and  D6. 

o.  Available  copies  of  the  application: 
A  copy  of  the  application  is  available 
for  inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE..  room  3104, 
Washington  DC  20428  or  by  calling  (202) 
208-1371.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  specified  in  item  h  above. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures.  18  CFR  385.210.  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  protests  or  motions  to 
intervene  must  be  received  on  or  before 


the  specified  comment  date  for  the 
particular  application. 

D6.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and  conditions, 
and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8, 1991,  56  FR  23108 
(May  20, 1991)),  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  thic  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deac^lines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST,"  "MOTION 
TO  INTERVENE,"  "COMMENTS," 
"REPLY  COMMENTS," 
■RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish  the 
name,  address,  and  telephone  number  of 
the  person  protesting  or  intervening:  and 
(4)  otherwise  comply  with  the 
requirements  of  18  CFR  385.2001  through 
385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to:  Director,  Division  of  Project  Review, 
Office  of  Hydropoiver  Licensing,  Federal 
Energy  Regulatory  Commission,  room 
1027,  at  the  above  address.  A  copy  of 
any  protest  or  motion  to  intervene  must 
be  served  upon  each  representative  of 
the  applicant  specified  in  the  particular 
application.  A  copy  of  all  other  filings  in 
reference  to  this  application  must  be 
accompanied  by  proof  of  service  en  n\l 
persons  listed  in  service  list  prepay  li  by 
the  Commission  in  this  proceeding,  in 


14570 


Federal  Renter  /  Vol.  57.  No.  77  /  Tuesday.  AprU  21.  1992  /  Notices 


accor-dnnce  wth  : -^  "-^H  4.34[b). 

365.:010. 

Linwood  A  Watson,  Jr., 

■A..  ■  ■•?  5>'"":r»''^'~v' 

|FK  Doc  9:-P146  Filed  4-20-92:  8:45  am) 

8iL^H*a  C0O€  S?'7-01-ll 


AlUnterested  persons  are  permitted 
to  attend. 
Linwood  A.  Watson.  Jr., 

Acting  Secretary. 


I  Docket  No.  PL92- 1-000' 

Interstate  CW  and  Gas  Pip€iine 
Industry:  TechnicaJ  Conference 


^yl  14.  1992. 
Dt'crecMtion 


H  T-ajor  element  in  the 

t.'  id.t;or.a!  cost  of  service  ratemaking 
approach.  In  consideration  of  recent 
regulatory  initiatives,  the  Commission 
sfaff  believes  the  continuing  role  of 
depreciation  should  be  examined. 
Because  the  Commission's  procedural 
regulations  applicable  to  depreciation 
practices  have  not  been  substantially 
rr.odified  in  many  years,  the  Commission 
s'aff  believes  that  its  regulations 
concerning  depreciation  should  be 
examined  as  well. 

In  order  to  provide  an  opportunity  to 
discuss  depreciation  rates  as  they  relate 
to  present  regulatory  concerns  and  to 
examine  alternatives  that  take  account 
of  the  evolving  structures  of  the 
interstate  oil  and  gas  pipeline  industry, 
the  Commission  staff  will  convene  a 
technical  conference.  This  conference 
V,  d  provide  the  opportunity  for  an  open 
dicussion  of  regulatory  issues  among 
•"  >  od  and  gas  industry,  the  public,  and 
:he  Commission  staff. 

T^^  Appendix  to  this  notice  sets  forth 
,  :.:sn   ns  that  should  be  addressed  by 
1   •  -:^  ed  parties.  Other  matters  may  be 
d  s-'issed  as  well. 

The  conference  will  be  held  May  8, 
VJ92.  at  10  am  .  at  the  office  of  the 
Federal  E.^erg-y  Regulatory  Commission, 
8:0  F;'>t  Street,  NE..  Washington.  DC 
20425.  in  a  Hearing  Room  to  be 
announced- 

Pror  to  the  meeting,  any  interested 
p--'.  in  can  submit  information  for 
consideration  at  the  conference  by 
H  i  ;-o>5ir>2  such  information  to:  The 
S-    -  t^n,,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
Washington.  DC  20426.  Any  such 
informat:on  should  be  filed  no  later  than 
April  30,  1992  Persons  wishing  to 
par'icipate  should  notify  the 
Commission  of  their  intention  no  later 
fhin  Apr!  24.1992. 


Appendix — Questiin^  I   r  '; 
at  Technical  Confefenc« 

A.  Regulatory  Concerns 

1.  Issue:  Depreciation  Basis 

Should  depreciation  rates  be 
determined  using  bases  other  than  those 
permitted  by  generally  accepted 
accounting  principles  (GAAP]  or  the 
Commission's  Uniform  System  of 
Accounts?  For  oil  and  gas  pipelines; 
what  are  the  advantages/disadva-ntages 
of  calculating  depreciation  based  on 
reproduction  cost,  replacement  cost, 
original  cost  and  trended  original  cost? 

2.  Issue:  Future  Depreciation  Treatment 
for  Fully  Depreciated  Pipelines 

What  depreciation  approach  should 
be  used  for  fully  or  neariy  fully 
depreciated  pipelines?  There  are 
pipelines,  predominantly  offshore 
systems,  where  the  gross  plant 
investment  is  at  or  near  fully 
depreciated  yet  there  is  significant 
physical  life  remaining.  In  this  instance 
should  FERC  make  any  adjustments  to 
(1)  depreciation  rates  or  (2)  the 
depreciation  reserve?  How  should  a 
pipeline  be  compensated  for  continuina 
to  provide  service  where  the  rate  of 
return  component  of  a  pipeline's  cost-of- 
service  is  inadequate  because  of  the 
plant  being  fully  or  nearly  fully 
depreciated? 

3.  Issue:  Negative  Net  Salvage  for 
Onshore  Pipelines 

Although  the  Commission  has 
permitted  negative  salvage  allowances 
that  recognize  when  cost  of  removal 
exceeds  salvage  for  retiring  offshore 
plant,  the  Commission  has  not  fully 
addressed  this  issue  for  onshore  pipeline 
systems.  What  effect  do  current  and 
potential  environmental  regulations 
have  on  the  cost  of  removal  and  salvage 
treatment? 

4.  Issue:  Depreciation  Methods  for  the 
19908 

The  Commission  has  historically  but 
not  exclusively  allowed  unit  of 
production  for  production  area  facilities 
and  straight  line  for  transmission  and 
market-oriented  facilities.  Should  these 
methods  be  continued? 


B  Proct'dural  Modifications 

5.  Issue:  Accounting  for  Depreciation 

Most  gas  companies  subject  to  FERC 
jurisdiction  account  for  depreciation  on 
a  functional  basis  (gathering  plant. 
transmission  plant,  storage  plant  and 
general  plant).  Should  composite 
functional  depreciation  be  continued 
and  if  not  should  depreciation  be 
accounted  for  by  account,  system  or 
some  other  group?  Should  the  existing 
depreciation  reserve  be  allocated  to 
accounts,  systems  or  other  groups? 
Should  gathering  depreciation  rates  be 
determined  by  specific  area  or  basin  or 
on  a  composite  basis? 

6.  Issue:  Plant  Account  and  Actuarial 
Data  Formats 

Is  there  a  need  to  have  the  gas 
pipeline  companies  submit  plant 
accounting  and  retirement  data 
(additions,  retirements,  transfers,  etcd  m 
a  standard  format  to  enable  staffs 
analysis  to  be  accomplished  more 
efficient]}?  is  there  a  preferable  format 
currently  in  existence  most  suitable  to 
available  depreciation  .inalysis  software 
packages? 
[FR  Doc.  92-9147  Filed  4-20-92;  8:45  am) 
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Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  March  20 
Through  March  27.  1992 

During  the  Week  of  March  20  through 
March  27,  1992,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  appendix  to  this  notice  were 
filed  with  the  Office  of  Heanngs  and 
Appeals  of  the  Department  of  Energy. 

Under  DOE  procedural  regulations  10 
ere  part  20.5.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Heanngs  and  Appeals.  Department  of 
Energy,  Washington.  DC  20583 

Dated:  April  15.  1992. 
George  B.  Breznay, 
Director.  Office  of  Heanngs  and  Appeals. 
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Date 


List  of  Cases  Received  By  tke  Office  of  hea,ri>*gs  an;?  Appf  ai  s 

[Week  o«  March  ?C  through  Mwcti  .' ?    '99."] 
Case  ►«. 


Name  afXJ  location  o«  a.'iomiant 


Ma'   ?4    1-392 


r<5 


Do. 


Ma:   26,  1992.. 


Do. 


Mar.  27,  1992., 


Do. 


A-Kaisas,  Littif  Hc>c*    AP 


BtjebeM  Hot  Od   Ara^*ic  Beach  F| 


Tt*  Aavocaie.  Baton  Rouge,  LA. 


David  DtKOk,  "anistJurg,  PA 


Jarnes  I   ^h*ar  5rK-i>iar«  wa 


Bellman  CX 


Gibsc-   Znjnr  A  Crutchof  W'ashiryjtor.,  DC.. 


Type  cH  vrf-^^s^jfio 


LEG-.'XX:.<i 


RRr^j-ag 


LFA-0198 


LFA-0199 


LFA-0200 


LEE-0014 


LFA-0201 


H<*3uc»si   t'',K    ».;■■»*   .i    't-.i'fSf.    H     ,'s-rMfJ     ■'■*-■    ■■«•'«•-    ■.-    ....f. ■.■.•. 

R*»(X)»»^i  tfx  -v/,]„-.  ;,•„■■  ■Hv;ss»on  m  tN-  '  ..  ■-  -  retjfxJ  pro- 
::*.»-ii.ic  •'  j-,1"-.-*'  '-»  M..,":h  17,  1992  _'.s:-.:iia.  Letter  (Case 
IV:.  -^^ .-  -.:  t  -.."..«  ,  *v*v-  i:  :  .«-o««  Ho«  OH  tvoutd  b«  modrfied 
retja'ii'H;  "x-  '>■-  ^  «,>(.:►  ,!■-  •  >  refund  submMted  in  the  cnxJe 
■:::»•  't^'u'i;:;  :::■'  ;>ceeOing 

^(-C'<'a  ■  B'  ir-f-yrnabon  request  denial.  (1  granted;  The  advocate 
w  :i:  .- 4  ,t  access  to  DOE  intofmatioo  perteireng  to  the 
lat^:>r a •.,>'.  ;«sit  V  o'  the  radiokxxcai  content  o<  iwastes  shipped 


26,  1992  FreeOom  ot  IntormK".  - 
San   Francisco   Fietd  Office   <►► 
DeKok  would  receive  aH  documer^t 
ptume  studies  and  protections  don* 
h4ational  Latxxattrv    ri'"v,-   ••.<    •►» 
March  28   1979 

Appeft'  <^l  Br  .r'^v^^r-'  •' 
AlTi  ^^":  ..I*''  ,J,  I't-  ■;,♦.■  .i'.  '■ 
»('»•     ■       '  V       ■   •    .  ■-    .' 

ret-^' "'■•■*'  «■(.,;'"••"■■ 'J*'     *  ^ 
Range 

Exception  to  tt>e  reporting  requiremants.  tf  granted  BeOman  Oil 
Company,  inc  would  not  be  requred  to  «e  FOPU  EIA-782B, 
"Heaellers/ Retailers'  Monthty  Petroleom  Product  Sales  Report". 

Appeal  of  an  inlormatKxi  request  dentel.  It  granted  Gibson.  Oum 
A  Crutcher  wouk)  receive  access  to  the  Cooperative  Research 
and  Devetopment  Agreement  dated  luterch  21,  1991  tietween 
Ihe  University  of  Califoma  and  Life  Technologies,  Inc 


,,->--  ■'lie  Fetxviary 
•     -   'ssued  by  ttw 

*■     •>•-:    and  David 

'>g  to  the  radiation 

a»»rence  L/vermore 

siarx)  acodent  of 


"S1  denial  t1  granted  The  March  16, 
H>n  Request  Denial  issued  tjy  tfie 
•ce  would  be  rescinded,  and  the 
'POuKed  to  conduct  an  addrtnnal 
>■'■  '^g  illegal  telephone  use  and 
a*""'  species  at  tt>e  Tortopah  Test 


Refumd  Appi  ^cations  Received 

.Aeek  ot  W.arcr;  2C  iTxough  March  27,  1992) 


Date  receded 


Name  of  refund  proceeding /name  of  refurxl  appiicani 


Case  No. 


Mar  23,  1992 

Do 

Do 

Do 

Do 

Do 

Do „.. 

».'a-   24,  1992 _... 

Do 

Do 

Do 

Ma'  25,  1992 

Do 

•v'd.   26,  1992 -... 

Do 

War  27,  1992 „ 

Do 

Do 

Do 

Do 

Do -_ 

Do 

Do -„ 

Do „ 


Shelby  Count  Peterson  Gas... 
Charles  Grant  Brederick  Serv. 

Sticfcney  Senrice  Stetion.„ 

A.H.  Robertson  Service 

Willie's  Cteft  S:.tw     - 

Midwest  Petroleurr  C .  >rT;t,a-v  „ 
Cooper  Industries   -■>: 


Vanguard  Pet/oieuTi  Gorpcxation 

Var^guard  Petroleum  Corporation 

Clart<  Oil  &  Refining  Corp 

Polar  Supply,  Inc _ 

Kem  Oil  A  Refming  Company 

K.C.  Sales  Company,  loc_ 

HUemans  Oarti _ 

North  Georgia  Petroleum  Co 

Willis  Gas  Company 

Jerry's  Cterk 

Norm's  ARCO - _. 

Stadlers  ARCO 

Ted  Covington  s  Towir>g 

Buck's  Truck  Stop,  Inc _ 

Bessemer  A  Lake  Erie  Railroad 

Elgin.  Joiiei  *  Es&ierri  Rc     

OhtC  OAiae  ^...rmS    tr-K  


Mar.  20.  199;  *' .  Uar  27,  1992. 


Te  la.: 


a[H>i«"flti<~'r,. 


Do- 


Crude  Ot'    llpt)iK:eil«<.!'W  recervec) 


Do,. 


Gw't*  "M  a^cl*^?'^c'"?  ^f^p'vpfi.. 


RF340-9e 

RF304- 12938 

RF304- 12939 

RF304- 12940 

RF342-172 

RF342-173 

RF31&-10188 

RF322-12 

RF326-325 

RF340-99 

RF340-1CX) 

RF34G-101 

RF340-102 

RF342-174 

RF330-66 

RF340-104 

RF342-175 

RF304- 12941 

RF304' 12942 

HF304- 12943 

RF315-1018e 

RF31S-10190 

RF315-10191 

RF315-10192 

Rf 321-18524 

thru  RF321- 

18546 
RF272-9200e 

thnj  RF272- 

92057 
RF300- 19833 

tt)ru  RF300- 

19860 


\Vn  Doc,  92-9242  Filed  4-20-92;  8:45  am] 
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Cases  Filed:  Week  of  March  S  Through 
March  13.  1992 

During  the  Week  of  March  6  through 
March  13, 1992.  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 


Date 


Var  9.  1992.. 


Do. 


Do 

War  10.  1992.. 

Do 


Do. 


Do. 


Do.. 


Do.. 


Under  DOE  procedural  regulations,  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 


receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington.  DC  20585. 

Dated:  April  15. 1992. 

f.porve  B   Breznav 

Director.  Office  of  Hearings  and  Appeals. 


usT  OF  Cases  Received  by  the  Office  of  Hearings  and  appeals 

[Week  of  Marc^  6  through  March  13.  1992) 


Name  and  IjxatKxi  o<  Applicant 


Danie<  Grossman,  Washington,  DC.. 


GuK/East  Side  Guif.  Attantx:  Beach,  Fl 

I 
Jim  Woods  Marketing,  Picher ,  OK 


ARCO/Bursaw  Oil.,  Washington,  DC. 


ARCO/ Alger  Oil  Co.  Inc,  Washington,  DC.. 


ARCO/Gas  "N  Save.  Inc.,  Washington,  DC.. 


ARCO/Hometown,  Inc.,  Washington,  DC. 
I 


ARCO  L  R.  Waters,  Inc  ,  Washington,  DC. 


Case  No. 


LFA-0194 


Gulf/Midway  GuH,  Woodtmdge.  VA.. 


RR300-133 

LEE-0039 
RR304-37 

RR304-35 

RR304-33 

RR304-34 

RR304-38 

RR300-134 


Type  of  submission 


Appeal  o<  an  information  request  demal  If  granted  The  January 
30,  1992  Freedom  of  information  Request  Denial  issued  by  the 
Richland  Operations  Ottice  would  be  rescinded,  and  Daniel 
Grossman  would  receive  access  to  va^ous  -ecords  and  docu- 
ments in  the  possession  of  t^e  Deoartnent  of  Energy  wnicn 
concern  releases  o*  iodine- ',3'  at  tne  ^antofd  s;!e  m  tne  1940s 
and  1950s. 

Request  for  modification  rescission  m  the  G^'f  'e*und  ofoceed'-^g 
If  granted  The  October  25,  1991  Dismissal  ^etler  iCase  No 
RF300-11718)  issued  to  East  Side  Gun  would  be  modi'ied 
regarding  the  firms  application  for  refund  submitted  m  the  Gu'* 
refund  proceeding 

Exception  to  the  reporting  requirements  if  grafted  Jim  Aood 
Marketing  wouid  not  be  required  to  (ne  Form  EiA-62'  Annual 
Fuel  Oil  &  Kerosene  Saies  Recxjrt 

Request  for  modification  -escission  m  the  ARCO  refund  pfoceed- 
ing  If  granted-  The  Apnl  19,  1989  Decision  and  Order  (Case  No 
RF304-2085)  issued  to  Bursa*  Oil  CorDO'stion  would  be  modi 
fied  regarding  the  firm  s  application  tor  retund  submitied  m  tne 
ARCO  refund  proceeding 

Request  for  modi'ication,  rescission  m  the  ARCO  retjnc  pr^xeec 
ing.  If  granted  ^he  September  6  1990  Decision  and  Order 
(Case  No.  RF304-38^4i  issued  to  Aiger  Oti  Company  inc  would 
be  modified  regarding  the  firm's  apptication  tor  refund  submined 
to  the  AR'CC  re*und  proceeding 

Request  for  miodi».cation,  rescission  m  the  ARCO  reiund  p'oceed 
ing.  If  granted  f^e  October  '5  '99i  Decision  and  O^ie'  (Case 
No.  RF304-7254)  issued  to  Gas  N  Save,  inc  would  be  mooi*-ea 
regarding  the  firm  3  application  tor  re'und  submitted  m  the 
ARCO  refund  proceeding 

Request  for  modification  rescission  in  ttie  ARCO  refund  proceed- 
ing. If  granted  The  September  12,  1990  Decision  and  Order 
(Case  No.  RF304-405CI  issued  to  Hometown,  Inc  would  be 
modified  regarding  the  firm  s  apoiication  for  re»urx!  submmed  in 
the  ARCO  refund  proceeding 

Request  for  modification  'escission  m  tne  ARCO  'etjnd  proceed 
ing.  If  granted:  The  Januan^  4,  1991  Decision  and  Order  (Cas*^ 
No.  RF304-2374)  issued  to  L  R  Aate'  inc  would  be  moai'iM 
regarding   trie   firm  s   application    'or   re'jnd   submi'tea    m    the 

ARCO  refund  proceeding 
Request  fo*  rrioditication.  rescission  in  the  Gulf  refund  proceeding 
If  granted.  The  October  25  '991  Decision  ana  Order  (Case  No 
RF30O-11817I  issued  to  Midway  Guf  would  be  modified  regard 
ing  tt>e  firm's  appiica'ion  tor  returxJ  submitled  m  the  Guif  re'und 
proceeding 


Refund  Applications  Received 


Date  recerved 


Name  of  refund  proceeding /name  of  refund  application 


Case  No. 


War  3.  1992 

Mar  6,  1992 

Do „ 

Do 

Do 

Do 

Do 

Do 

Mar  6.  1992  thru  Mar.  13.  1992 


Tn  County  Asptiatt  Corp 

Inteel  Corp 

Pioneer  Energy 

Charter  International  Oil 

Energy  Advisors,  Inc 

Mangum  Oil  &  as  Corp 

Lua  Petroieum,  Irx: 

Gulf  States  Oil  &  Refining  Co 

Texaco  refund,  applications  received . 


RF372-47 
RF340-87 
RF340-88 
RF340-89 
RF340-90 
RF340-91 
RF340-92 
RF340-93 
RF321-18506 

thru  RF321- 

18515 
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Refund  Applicatons  Received— Continued 


Date  received 


Do. 


Mar  9,  1992... 

Do 

Mar  10,  1992. 

Do - 

Do 

Do 

Mar.  13,  1992. 

Do 

Do 


Name  ot  retunC  proceeilng/furne  of  refurxJ  application 


Crude  oi.  apcXicat:K_"-!s  -fa^u^d. 


Da"  s  €(»'■*  Sijpf'  ■' :iO         

Montauc  Eiettnc  Corxinry  

Oareoce  P-jgh  Suoe'  lOC  I"  56.. 
Tom  Milcneii  i  Clarti  Supei  Co.. 

Bemie's  Sr>en 

l)4ozle  Petroleum  Co 

Exxon  Company.  USA 

Jack's  Oarli  Super  vM 

Heifs  Ctarv 


i4:)~3 


Cms  No. 


Hf 272-9 1923 
thru  RF272- 
919«3 
RF342-163 
RF323-34 
RF342-164 
nF342-165 
RF315-10185 
RF330-65 
RF339-7 
RF342-166 
RF342-167 


[FR  Doc.  92-9239  Filed  4-20-92,  8:45  am) 

BILUNQ  CODE  64M-«VM 


Issuance  of  Proposed  Decisk>n  and 
Order,  Week  of  March  23  Through 
March  27,  1992 

During  the  week  of  March  23  through 
March  27.  1992,  the  proposed  decision 
and  order  summanzed  below  was 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
with  regard  to  an  application  for 
exception. 

Under  the  procedural  regulations  thai 
apply  to  exception  proceedings  (10  CP'R 
part  205.  subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  wntten  notice  of 
objection  within  ten  days  of  8er\'ice.  For 
purposes  of  the  procedural  regulations. 
•he  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
.Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first, 

Tiie  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deem.ed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wished  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
partv  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  to  the 
F'ublic  Reference  Room  of  the  Office  ui 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  SVV  .  Washington.  DC  20585, 
Monday  through  Fnday.  between  the 


hours  of  1  p.m.  and  5  p.m.  except 
Federal  holidays. 

Dated:  April  15,  1992. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 

Commonwealth  Oil  Refining  Co.  Inc., 
Pen  u las,  Puerto  Rico,  LEE-0002 
The  Commonwealth  Oil  Refining 
Company.  Inc.  (CORCO)  filed  an 
Application  for  Exception  from  the 
provisions  of  the  Entitlements  Program. 
The  exception  request,  if  granted,  would 
permit  CORCO  to  receive  interest  in 
order  to  compensate  it  for  the  DOE's 
delay  m  awarding  it  exception  relief  in 
another  proceeding  On  March  27, 1992, 
the  Department  of  Fj^icrgy  issued  a 
Proposed  Decision  and  Order  which 
::t  'f  rmined  that  the  exception  request 
be  denied. 
[FR  Doc  92-9243  Filed  4-20-92;  8:45  am) 

BILLING  CODE  6450-Ci-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IWH-FHL-4125-4] 

Drinking  Water  Health  Advisories 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  .Notice  of  availability  of 

drinking  water  health  advisories  for 

inorganic,  pesticide  and  organic 

contaminants. 

summary:  This  notice  announces  the 
availability  of  EPA  Drinking  Water 
\ iealth  Advisories  (HAs)  for  12 
chemicals  including  inorganic,  pesticide 
and  organic  contaminants.  Health 
Advisories  are  available  for  the 
following  contaminants:  Aldrin, 
Ammonia,  Antimony.  Beryllium.  Boron. 
Chlorpyrifos.  Isophornne  MriiHlhion.  p- 
Nitrophenol.  Phenol  S.Jvt  r.  Thallium. 
These  H.As  werr  in  ^^  .  >ped  by  the 
FF'.A  Office  of  Water,  1  he  HAs  rrovide 
information  on  the  health  effects, 


analytical  methodology,  and  treatment 
technology  for  specific  contaminants 
that  would  be  useful  in  dealing  with 
emergency  spills  or  contamination 
situations.  The  HAs  describe  non- 
regulatory  concentrations  of  drinking 
water  contaminants  that  are  considered 
protective  of  adverse  health  effects  over 
specific  durations  of  exposure.  A  margin 
of  safety  is  incorporated  to  protect 
sensitive  members  of  the  population. 
These  advisories  have  been  subject  to 
peer  review  and  comment  prior  to 
publication.  Health  Advisories  are 
updated  as  new  information  becomes 
available. 

ADDRESSES:  To  obtain  copies  of  the 
complete  set  of  12  Health  Advisories, 
interested  parties  should  contact  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road.  Springfield,  VA 
22161.  [m    4  f-  4^91.  Please  refer  to  the 
chcmicalb  .NTIS  accession  number: 


ChemicaJ 


Aldrin __ 

Ammonia 

Antimony 

Bef>i!ium 

Boron 

Chlorpyrifos 

Isophorone — 

Maiatfuon „ 

p-  Nitrophenol ~~- 

Ptierv)! _ 

Silver 

Ttiallium _ 


NT»S# 


PB92- 
PB92- 
PB92- 
PB92- 
PBS2- 
PB92- 
Pe92- 
PB92- 
PB92- 
PB92- 
PB92- 
PB92- 


135417 
135425 
135433 
135441 
135458 
135466 
135474 
1354«2 
135490 
136506 
135516 
135524 


For  copies  of  the  individual  HAs, 
rather  than  the  entire  set,  call  the  Safe 
Drinking  Water  Hotline,  1-800-426-4791 
or  write  the  Drinking  Water  Resource 
Center,  WH-550A.  US.  EPA, 
Washington,  DC  20460. 

For  further  information  contact: 
Robert  Cantilli.  Health  Advisory 
Program  Coordinator,  Office  of  Science 
and  Technology  (WH-586),  US. 
Environmental  Protection  Agency,  401  M 
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S'reet.  SVV..  Washington.  DC  20460.  or 

call  (202)  260-5546. 
Tudor  T.  Davies,  ' 

D  rector.  Office  of  Science  and  Technology. 
[FR  Doc  9:-g::4  Filed  4-20-92;  8;45  am) 

BIUJHG  coot  SS60-5O-«l 


[FRC-4125-51  j 

Open  Meeting  on  May  11  and  12.  1992 
of  the  Environmental  Financial 
Advisory  Board  (EFAB) 

The  Environmental  Prptection 
A2P"cv's  Environmental  ^iijancial 
Adv;sor>  Board  (EFAB)  wilTRbld  an 
open  meeting  of  the  full  Board  in 
Washington,  DC  on  May  11  and  12, 1992. 
The  .Advisory  Board  is  chartered  with 
providing  authoritative  analysis  and 
advice  to  the  EPA  administrator 
regarding  environmental  finance  issues. 

The  meeting  will  be  addressing  the 
environmental  financing  needs  of  the 
1990s  to  ensure  continued  environmental 
progress  and  economic  revitalization 
and  growth.  The  Board  will  be 
convening  new  committees  to  focus  on  a 
variety  of  areas  including  paying  for 
environmental  mandates,  international 
ar.d  cross-border  issues,  the  State 
Revolving  Loan  Fund  (SRF)  program, 
and  environmental  education  and 
communication. 

The  meeting  will  be  held  in  the 
Parkview  Room  of  the  Hotel 
Washington  located  at  15th  & 
Pennsylvania  Avenue.  The  Board  will 
rr.eet  on  May  11  from  1  p.m.-5  p.m.  and 
en  May  12  from  8:45  a.m.-5  p.m. 

The  meeting  will  be  open  to  the 
public,  but  seating  is  limited.  For  further 
information,  please  contact  Ann  Watt, 
>  U.S.  EPA  on  (202)  260-8874. 

Dated:  April  15. 1992.  | 

John ).  Sandy, 

Director.  Resource  Management  Division. 
(FR  Doc.  92-9225  Filed  4-20-92;  8:45  am) 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  o* 
Management  and  Budget  for  Revie** 

April  14, 1992. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U  S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 


1114  21st  Street,  NW..  Washington,  DC 
20036.  (202)  452-1422.  For  further 
infqrmation  on  these  submissions 
contact  Judy  Boley,  Federal 
Communications  Commission.  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  Jonas  Neihardt.  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington,  DC  20503.  (202)  395- 
4814. 

OMB  Number:  3060-0485. 
Title:  Amendment  of  part  22  of  the 
Commission's  Rules  to  Provide  for 
Filing  and  Processing  of  Applications 
for  Unserved  Areas  in  the  Cellular 
Service  and  to  Modify  Other  Cellular 
Rules.  Second  Report  and  Order.  CC 
Docket  No.  90-6. 
Action:  Revision. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 
Frequency  of  Response:  On  occasion 

reporting. 
Estimated  Annual  Burden:  10  responses; 
2  hours  average  burden  per  response: 
20  hours  total  annual  burden. 
Needs  and  Uses:  The  Second  Report  and 
Order  amends  the  rules  governing  the 
licensing  of  stations  in  the  Domestic 
Public  Cellular  Radiotelephone 
Service  to  require  a  new  method  for 
determining  the  cellular  geographic 
service  area  (CGSA)  of  cellular 
systems.  It  modifies  the  authorizations 
of  existing  cellular  systems  to  redefine 
the  boundaries  of  their  CGSAs  in 
accordance  with  the  new  method.  The 
new  rules  allow  cellular  licensees  to 
expand  the  CGSAs  of  their  systems 
within  their  markets  during  the  five 
year  fill-in  period  without  prior 
Commission  authorization.  The 
Second  R&O  also  clarifies  certain 
administrative  details  concemiiig  . 
application  filing  requirements  for 
unserved  areas.  The  new  rule 
requiring  the  use  of  a  mathematical 
formula  for  determining  the  CGSA  of 
cellular  systems  affects  both 
applicants  and  existing  licensees. 
Effective  90  days  after  publication  in 
the  Federal  Register,  of  this  Second 
Report  and  Order,  the  CGSAs  of 
existing  cellular  systems  and 
applications  are  modified,  redefining 
the  boundaries  of  their  CGSAs  in 
accordance  with  the  mathematical 
formula.  All  maps  filed  pursuant  to  47 
CFR  subpart  K  must  conform  to  the 
new  requirements. 
OMB  Number:  3060-0318. 
Title:  Notification  of  Status  of  Facilities. 
Form  Number:  FCC  Form  489. 
Action:  Revision. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 


Frequency  of  Response  On  orcasion 

reporting. 
Estimated  Annuel  Burden:  3,317 

responses;  3.62  hours  average  burden 
perj,response;  12,008  hours  total 
annual  burden. 
\eeds  and  Uses:  FCC  Form  489  is  a 
multi-purpose  form  used  by  common 
carriers  subject  to  47  CFR  part  22  to 
notify  the  Commission  of  completion 
of  construction,  of  mmor 
modifications  and  to  request  an 
extension  of  time  to  complete 
constructions.  In  addition  to  the 
requirements  specified  in  the  form, 
applicants  may  be  required  to  file 
exhibits  and  showings  as  contained  in 
rulepart  22.  The  information  in  the 
FCC  489  is  used  by  Mobile  Services 
Division  to  verify  compliance  with 
construction  requirements  and  to 
update  their  data  base. 
0.\fB  Nu.mber:  30m-0(mG. 
Title:  Application  for  New  or  Modified 
Common  Carrier  Radio  Station 
Authorization  Under  part  22. 
Form  Number:  FCC  Form  401. 
Action:  Revision. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 
Frequency  of  Response:  On  occasion 

reporting. 
Estimated  Annual  Burden:  35.750 
responses:  8  hours  average  burden  per 
response;  286,000  hours  total  annual 
burden. 
Needs  and  L'ses:  The  information 
requested  by  FCC  Form  401  is  used  to 
determine  the  technical,  legal  and 
other  qualifications  of  the  applicant  to 
operate  the  station.  The  FCC  401 
requires  that  submission  of 
information  such  that  a  determination 
of  public  interest,  convenience  and 
necessity  in  accordance  with  section 
309  of  the  Act  can  be  made.  In 
addition  to  the  requiremen's  specified 
in  the  form,  applicants  may  be  subject 
to  exhibits  and  showings  as  required 
in  part  22.  The  initial  request  for 
authorization  for  a  mobile  radio 
station  governed  by  part  22  is  made 
on  FCC  401,  Part  22  of  the  FCC  Rules 
contains  the  technical  and  legal 
requirements  for  radio  stations  in  the 
Public  Land  Mobile  Radio  Service 
(including  airborne  stations);  Rural 
Radio  Service:  Offshore  Radio 
Telecommunications  Service;  the 
Domestic  Public  Cellular  Radio 
Telecommunications  Service:  and  the 
80Q  MHz  Air-Ground  Radiotelephone 
Service,  The  form  is  also  used  to 
solicit  authorization  to  modify  a 
facility  and  for  partial  assignment. 
The  information  is  used  by 
Commission  staff  in  carrying  out  its 
duties  as  set  forth  in  section  308  and 
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309  of  the  Communications  Act.  47 
U.S.C.  Sections  308  and  309.  Without 
this  information  the  Commission 
would  not  be  able  to  carry  out  its 
statutory  requirements 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

[FR  Dor,  92-9198  F;led  4-20-92;  8:45  am] 

BtLLJNG  CODE  6712-01-M 


Applications  for  Consolidated  Hearing; 
Mississippi  Valley  Broadcasters,  Inc., 
et  ai. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  crty  and 
state 


A  Mississippi  Valley 
BroaOcasters. 
Inc.,  La  Crosse 
Wl. 

3   "'"Com,  Inc  .  La 

C'osse.  Wl 
C.  Bfoadcast 

P'operties  ot  La 

Crosse  Inc  ,  La 

Crosse,  Wl 


Tile  So 


BPH-910118MA 

BPH-910122MA. 
BPH-910122MJ,., 


MM 

aocket 
No. 


92-€9 


2.  Pursuant  to  section  3i09(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29,  1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  heading 

1.  Environmer"-;ai  impac! ... 

2  Air  Hazard 

3  Comparative 

4  Ultimate 


Applicants 


A.B 
B 

A.B,C 
A.B,  C 


3.  If  there  is  any  non-standarciized 
issue(s]  in  this  proceeding,  the  full  tpvt 
of  the  issue  and  the  applicant(s]  to 
which  it  applies  are  set  forth  m  an 
appendix  to  this  notice  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  m  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street,  NW.,  Washington,  DC,  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  Downtown  Cnp\'  Center. 


room  246.  1919  M  Street,  N'W  . 
Washington,  DC  20554  ^telephone  (202)- 
659-8657]. 
W.  Ian  Gay. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc  92-9123  Filed  4-20-92,  8:45  am] 

BILLING  COD€  671J-ei-*l 


Applications  for  Consolidated  Hearing; 
Sable  Community  Broadcasting  Corp 
etal. 

1.  The  Commission  has  before  it  the 

following  mutually  exclusive 
applications  for  new  and  modified 

noncommercial  educational  F\i 
construction  permits. 


Applcant,  city  arid 
stale 

File  No. 

MM 

&xMe\ 
No. 

A  Sab'e  Community 

BPED-85 1003MB... 

92-70 

Broadcasting 

G<yporat(on, 

Hobsor  City,  AI. 

B  Board  o( 

BPED-860205MD... 

,j, ,,,_. 

Trustees  Shortef 

College  Rome 

Ga 

C.  Gadsden  state 

BPED-860307MK  ... 

Commuo'ty 

College, 

Gadsden,  Al. 

D,  Tnnity  Chnstian 

BPED-860512MB... 

Academy,  Oxtofd. 

Al. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  apphcations  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  appUcant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  heading 


1.  Financial 

2.  (S«e  Appendix) 

3  Envifonmental 

4  3n:'ft,j-Nor>ccmm©fcia^  tdocational .. 

5  Contingent    Comparatrve-Noncom- 
merciai  Educatioriai  FM. 

6.  Ultimate 


Applicants 


A 
C 
A,B 

A,B,C.D 
^D 

A,B,C,D 


.3  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Downtown  Copy  Center,  1114  2l8t 
Street.  NW..  Washington.  DC  20036 
(telephone  202-452-1422). 

Appendix 

2.  To  determine  whether  C  (State)  is  in 
compliance  with  the  provisions  of  47  CFR 
73.525. 
W.  Jan  Gay. 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  92-8124  Filed  4-20-92;  8:45  am] 

B!l.,iW;  COOl  6712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

052687) 

Coastal  Barrier  Improvement  Act 
Property  AvallabilttY-  Near  Lake  Land 
Travis  Co.,  TX 

AGENCY;  i  ederal  Deposit  Insurance 

Corporation. 

action:  Notice. 

SUMMARY  Notice  is  hereby  given  that 
tr.e  prupc.'ty  known  as  the  "Near  Lake 
Land"  located  near  Austin.  Texas  is 
affected  by  section  10  of  he  Coastal 
Barrier  Improvement  Act  of  1990,  as 
specified  below. 

DATES:  Written  Notices  of  Serious 
.     t   >  st  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  Federal  Deposit 
Insurance  Corporation  until  July  20, 

ADDRESSES:  Detailed  descriptions  of  the 
property  can  be  obtained  by  contacting 
the  following  person:  Philip  Bible, 
AMRESCO  Management,  Inc.,  1201 
Main  Street.  11th  Floor,  Dallas,  Texas 
75202.  telephone  (214)  508-4396. 
Facsimile  (214)  508-7291. 

SUPPLEMEMTABV  INFORMATION:  ThiS  201 

dLTL'  ::.jLt  ,H  :>';  o'r  :       •'  ■    i  exas  hill 
country  in  Northwest  Travis  County  on 
FM2769.  The  property  is  undeveloped 
land  in  a  primarily  rural/residential 
area,  bordered  on  the  west  by  land 
owned  by  the  Lower  Colorado  River 
Authority  designated  for  conservation 
purposes,  and  on  the  south  by  FM2769.  It 
is  suspected  of  containing  habitat  for 
endangered  species,  including  the  Black 
Capped  Vireo  and  the  Golden  Cheek 
Warbler 

Written  notice  of  serious  interest  to 
purchase  the  property  must  be  received 
on  or  before  July  20, 1992  by  Philip  Bible, 
at  the  above  address. 
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Thos<*  entuws  eli^ibi^-  '"  submit 
^^--rten  rvT+TCPS  of  senv-us  in'frf"?!  ti'f 
\  Agenoes  or  entities  u!  tne  Federal 

:  Ageocies  or  en!i*if'S  of  State  or  local 

g  A-'mmeoi.  and 

3.  -Qnaiifk^  organizatsor^'  pursuant 
to  section  irothl  of  the  interna!  Revenu*- 
Code  of  1988  (26  U.S.C.  170(h)(s)). 

Form  of  Notice 
Notices  of  serious  interest  should  be 

in  the  foUowina  form: 

Notice  of  Senoui  Interest  re;  Nt^ar  L.ike 

Land,  Travis  County.  Texas 

1  Name  of  elwibie  entity. 

2  Declara'iop.  of  ei.ijit>ility  to  subaiit 
nonce  under  cnter.d  set  forth  in  Public 
Law  101-591   section  10fb)(2). 

3  Brief  descnption  of  proposed  terms 
of  purchase  or  other  offer  (e^  pnce  and 
method  of  financing). 

4  Deddrationby  entity  that  it  intends 

to  use  the  property  primarily  for  wildlife 
refuge,  sanctnary.  open  space, 
recreational  historical,  cultural  or 
natural  resource  conservation  purposes. 

Dated;  V-  ^^  '^B^ 
F.^deral  Deposit  insurance  Corporation. 
Hoyle  L  Robmson. 
Executive  Secretary. 

;rK  Dec  T!-011'  Filed  4-20-92;  B;45  am) 

aiU.lNQ  C00€  SM4-01-K 


Open  Meetifig;  Fe<lera(  Emergency 
Managemerrt  A9encv  A<}v*»Ofv  Board 

AGEHC »    Federal  Emergency 

v        ,  Tient  Agency  (FEMA). 

ACTION  Notice  of  open  meeting^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

!FEMA-940-0«; 

Matne;  Amentlment  to  a  Ma|Of  Dtsaste^ 
Declaration 

agency:  Federal  Emergency' 
Mai  a^emeiU  Agency.                    i 
Acnoft:  Notice. 

suMMAi»¥:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Maine  rFEMA-940-DK).  dated  March  27. 
1992.  and  related  determinations. 
dated:  April  la  1992 

FOR  FURTXEB  «HFO«»««ATION  COHTACr. 

\'..\-A  K,  Ell'io".  D;>aster  .Assistance 
I'-  '^-arr.i.  Federal  Emergency 
S!  tn  ik,^nient  Agency,  Washington.  DC 
20472.  (202]  646-3614. 
NOTICE:  Notice  is  hereby  given  that  the 
■    .j»n:  period  for  this  disaster  is  dosed 
effective  April  6, 1992. 

(Catatog  of  Federai  Dmnestic  Assistance  No. 

BXSia.  Disaster  AMis^ance  ) 

Rithard  W  Kjunin. 

D; -..:■.    i..  1  rector.  State  and  Local 

Pwgrcrs  ^v:i  -  r;v  "t.  Federal  Emergency 

\¥K  Doc  q:  ^Z'.io  :■  led  4-20-9Z;  8:<5  amj 

Bi-^'NG  coot  s•l^-.3;  « 


summary:  In  accordance  with  section 
10(a)[21  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  app.  1.  the 
FEMA  announces  the  following 
committee  meeting,  portions  of  which 
may  be  closed. 

name:  Federal  Emergency  Management 
Agc"'-v  Arlviofn-v'  Board  (FAB). 
DATES  Of  MEETING  May  14-15, 1992. 
place:  Federal  Emergency  Management 
Agency,  Emergency  Information  and 
Coordination  Center.  500  C  Street.  SW.. 
V\  ashington.  DC  20472. 
TWttr  May  14. 1992.  8:30  a.m.-5  p.m.; 
May  15, 1992.  BJO  ajn.-5  pjn. 
PflOPOSED  agemoa:  May  14, 1992— 
Gt.."c.  Ji  ^r.^jntjuon  and  update  on 
programs  and  issues  concerning  FEM.A. 
reports  by  FAB  members. 

May  15. 1992— Discussion  of 
programs,  including  the  budget  and 
emergency  preparedness  initiatives; 
reports  by  FAB  members. 
SUPPtf  MfN'AR^  iNFOnMAT<ON:  New  and 
rcdppG;n;..U  ;i.u::.-;.:b  vm.i  be  oriented 
and  brought  current  on  programs  and 
issues  concerning  FEMA.  Senior  FEMA 
executives  will  discuss  FEMA  programs, 
including  the  budget  and  emergency 
preparedness  initiatives.  Board 
members  will  present  reports  on  both 
days.  The  Board's  advice  will  be 
solicited  on  the  future  direction  of 

J'he  meeting  will  be  open  to  the  public 
with  approximately  10  seats  available 
on  a  first-come,  first-served  basis. 
Members  of  the  general  public  who  plan 
to  attend  the  meeting  should  contact  the 
Office  of  the  Deputy  Director,  Federal 
Emergency  Management  Agency,  500  C 
Street.  SW..  Washington,  DC  20472, 
(202)  646-4221.  on  or  before  May  4, 1992. 

The  Director  has  determined  that 
portions  of  the  Board  meeting  may  have 
to  be  closed  to  the  public  under  section 
10(d)  of  die  Federal  Advisory  Committee 
Act.  5  U.S.C.  app..  and  section  3(a)  of  the 
Administrative  Procedure  Act.  5  U.S.C 
552b{c),  because  discussions  may 
involve  information  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action.  Information 
may  be  discussed  that  is  predecisional, 
and  to  allow  the  meeting  to  be  open 
would  frustrate  frank  and  open 
discussioo.  In  addition,  some  of  the 
discussion  may  relate  solely  to  the 
internal  rules  and  practices  of  FF..M  \ 


Mmutes  of  the  meeting  (minus  those 
portions  of  the  meeting  which  may  be 
f  iosed  to  the  public)  will  be  prepared 
and  will  be  available  for  public  viewmg 
in  the  Office  of  the  Deputy  Director. 
Federal  Emergency  Management 
Agency,  room  830,  500  C  Street.  SW., 
Washington.  DC  20472.  Copies  of  the 
minutes  wiU  be  available  upon  request 
60  days  after  the  meeting. 

Dated:  Apr!  n  1992. 
Wallace  E.  Stickney. 
Director. 
|FR  Doc.  92-9205  Filed  4-20-92;  8:45  am] 

BIU-ING  COO€  «71»-01-M 


FEDERAL  MARITIME  COMMISSION 

Georgia  Ports  Authority  et  ai.; 
Agreement($)  Filed 

The  Federai  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984 
Interested  parlies  m.ay  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington,  DC  2a5~3 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  m  §  572.fj(.)3  of  title 
46  of  the  Code  of  Federal  Regulations 
Interested  persons  should  consult  this 
section  before  communicating  wi'h  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  301-200647. 

Title:  Georgia  Ports  Authority/ 
Tricontinental  Service  Agreement. 

Parties: 

Georgia  Ports  Authority,  Cho  Yang 
Shipping  Company  Ltd  .  Deutsche 
Seereederei  Rostock  GMBli 
Senator  Lmie  GMBH  &  Co.  KG. 

Synapsis:  This  .Agreement  provides 
for  the  establishment  of  a  consolidated 
rate  to  be  charged  the  carrier  parties  for 
services  provided  by  the  Georgia  Poris 
Authority  at  its  maruie  terminal  facility 
at  Savannah.  Georgia. 

DMcd.  April  15. 1992. 

By  Order  of  the  Fed'^ra!  Maritime 
Commission 
Joseph  G.  Polking, 
Secretary. 
[FR  Doc  92-91~e  Filed  4-20-92:  8:45  am| 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by'title  11  of  the 
Hart-Scott-Rodino  Antitrust 
Impro%'emcnts  Act  of  1976,  requires 


persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register 


The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rulejs.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Ee-ween:  033092  and  041092 


Naroe  0)  acquiring  person  narne  ot  acquired  person,  nsme  of  acquired  entity 


Ingram  Industnes  inc    Bergen  Brunswig  C<xporation,  Commtron  Corporation _ , 

Hurrana  inc  .  HeacriChicagc.  inc  .  Heattr>Chicaijo,  nc „ _ „ „„ 

Amencan  National  insu'ance  ConTpany  GEiCO  to-poratw.  Garden  State  Life  Insurance  Company,. 

Porter  Chadburn  ptc,  Nancy  Ri>ey  ^ord,  Riley  Company  at  a  Lancer  Label „„. „ 

National  Medical  Enterpnses,  ir>c    Humana  inc    Humana  o»  '^Gnnessee,  Inc.  and  American  Medicorp„ „ 

tVAX  Corporation.  Smith  &  Neo»iew  pic   S  &  N  Inc   (Solopak  Division)  „ 

Rail^ex.  inc    C-onsoiidated  Rail  Corporation  Cx>nsol>aa!ec  '"-.ail  C^T>oration „ 

M.  Thomas  Grum&acner  James  Sr^nd,  Wart  i  S^a'1d   inc  

Omnicare,  inc  ,  H  Joseph  Scnutte  Pharmacare  inc  and  Phaimar^re  i  V  Services,  Inc 

Video  i-orteny  Tecnrxjiogies,  inc    Control  Data  Corporation  Control  Data  Corporation „ „ „ 

AIM  Management  Group  Inc  ,  CiGNA  C-orporation,  Ventu'e  Advisory  (Company,  Inc .'. „ , 

Sutter  Healtn.  Samt  Josepn  s  Heartncare  Corporation,  St  Joseph  s-Omm  Health  Plan,  Inc _ „_ 

Sutter  Health  Omm  iPA  Medcai  Group,  Inc     St   Joseph  s-Omni  Heait''  Plan   Irv    

Saratoga  Partners  11,  L  P    CapMAC  Acquisition  (Zotd  (Joint  venture,   CapMA;   Acquisition  Corp.  (Jowit  Venture) 

Hewlett-Packard  Company  Convex  Computer  Corporation,  Conve>  ;^mputer  GorpofatKXt 

Time  Aarner  irK  ,  Media  Holdings,  inc  ,  Media  One.  inc    and  Media  Holdings,  lr)C «....._ ™„ 

Southwest  Airlines  Co    vVirtgs  Holdings   inc    Northwest  AirHnes,  inc      _ 

Wings  Hokjings   Inc  ,  Southwest  Airlines  Co  .  Southwest  A/rlmes  Co „ _ 

Schenng  AktiengeseHschatt   Chevron  Corporation   Chevnjr  USA.  Inc _ 

Gemina  S  p  A.  The  Kassat  ramity  Trust,  Caroico  Pictures,  inc  

Mezzanine  Lending  Associates  li  L  P  .  XTRA  Corporation.  XTRA  Corporation _ 

Mezzanine  Lending  Asso&ates  ill.  L  P    x^ra  Corporation   XTRA  Corporation 

Cedar  Fair.  L  P  .  Harris  L  /yeinstein,  Dorney  Park  Coastei  Company  „.„..„„ —^^ 

American  Financial  Corporation  Caroico  Pictures  inc    C^rolco  Television,  Irtc 

Cirrus  Logic   inc    Acumos.  incorporated  Acumos.  Incorporated 

Man  Shek  Lee.  Cimus  Logic  mc    Cir'us  Logic,  inc 

Ford  Motor  Company  CoreSiates  Financial  Corp.,  Sigr^al  Financial  Cofp 

Xerox  Corporation,  Katun  Corporation,  Katun  Corporation 

Canal  *■  S  A  ,  The  Kassar  Family  T'jst.  BT  T'ustees  (Jersey)  Limited,  Caroico  Pictures  Inc...; 

MLGA  Fund  II,  L  P  ,  Klaus  j  JacoDs  interactive  Tgi^hnoiogies  Holding  Corporation 

Telefonica  de  Espana,  S  A  ,  Teietonica  Larga  Distancia  de  Puerto  Rico.  Teielonica  Larga  Distancta  de  Puerto  Rico 

MLGA  Fund  li,  L  P  .  Asko  Deutsche  Kaufhaus  Aktiengeseuschatt,  Interactive  Technologies  Hotdtng  Corporation 

Lukens  Inc  ,  Thomas  C  Graham,  Washington  Stee'  Corporation 

Lukens  IrK  .  Dietnch  M  Gross  Washiriqtor,  Stee!  Cnrporation  _«.. 

Anneuser-Busch  Companies  Inc    Mr  &  Mrs  M  lesiie  Crjvant.  Shreveporl  Budweiser  Distributors,  Inc 

Meredith  Corporation,  Gustave  M  Hauser.  North  Central  Cable  Communications  Corporation 

Columbia  i-iospitai  Ccporation  GKH  Investments,  LP,,  Amencan  Medical  Holdings,  Inc „..™.....„ 

PLi  investors  Inc  ,  Richard  A  Fisher  XCEL  Laboratories,  Inc ■. ™. 

PL!  Investors  Inc  ,  Michael  W   Hader.  XCEL  Latxxatones,  Inc „. 

Meredith  Corporation,  Conunental  Cabieviston,  Inc  ,  North  Central  Cat>le  CofTwnunications  Corporatioo 


PIWlNNo. 


92-0663 
02-0687 
92-0711 
92-0734 
92-0647 
92-0685 
92-0753 
92-0670 
92-0678 
92-0710 
92-0739 
92-0748 
92-0748 
92-0749 
92-0770 
92-0774 
92-0780 
92-0781 
92-0782 
92-0766 
92-0736 
92-0737 
92-0772 
90-0783 
92-0706 
92-0707 
92-0728 
92-0789 
92-0762 
92-0773 
92-0776 
92-0779 
92-0793 
92-0794 
92-0798 
92-0799 
92-0800 
92-0807 
92-0806 
92-0810 


Date 
terminated 


3/30/92 
3/30/92 
3/30/92 
3/30/92 
3/31/92 
3/31/92 
4/01/92 
4/02/92 
4/02/92 
4/03/92 
4/06/92 
4/06/92 
4/06/92 
4/06/92 
4/06/92 
4/06/92 
4/06/92 
4/06/92 
4/06/92 
4/07/92 
4/08/92 
4/06/92 
4/08/92 
4/08/92 
4/09/92 
4/09/92 
4/09/92 
4/09/92 
4/10/92 
4/10/92 
4/10/92 
4/10/92 
4/10/92 
4/10/92 
4/10/92 
4/10/92 
4/10/92 
4/10/92 
4/10/92 
4/10/92 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Rerce  .'\,  tlorlun, 
CONTACT  Representatives.  Federal 
Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington,  DC 
20580,  (202)  326-3100. 

By  Direction  of  The  Commission. 

Donald  S,  Clark, 

Secretary: 

IFR  Doc  92-9212  Filed  4-20-92;  8:45  am] 

SILLING  coot  6'M-0'-M 


[File  No  912  30671 

The  Isaly  Klondike  Company; 
Proposed  Consent  Agreement  Witti 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Florida-based, 


frozen  dessert  bar  corporation  from 
misrepresenting  the  amount  of  fat,  any 
other  nutrient  or  ingredient,  or  calories 
in  any  of  its  frozen  food  products  in  the 
future.  In  addition,  the  agreement  would 
prohibit  the  respondent  from 
misrepresenting  the  effect  of  any  frozen 
food  product  on  serum  cholesterol  levels 
or  the  risk  of  heart  disease  through  the 
use  of  terms  such  as  "low  in  cholesterol' 
or  in  any  other  manner. 

DATES:  Comments  must  be  received  on 

or  before  June  22. 1992. 

ADDPESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 


M5T8 
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room  159.  6<h  S»Ti?e4  and  Pennsylvania 
\;-t.-y„c  NW    W'^'-hi-^'    r  nC  20580. 
FOR  FURTMES  INFORMATION  CONTACT. 

I  -f-l  Winston  >r  R.^'p-i  Cheek,  FTC/S- 
4m:.  \\  d,<;hint:'  '.  DC  20580.  (202)  328- 
":S3  or  326-3f'^S 

suPPU£M£NT/sj»v  (••f  ormation:  Pursuant 
to  secuon  b(!)  ot  tne  tedtjrai  Trade 
Commisftjon  Act  38  Stat.  721. 15  U.S.C. 
46  and  §  2.34  of  the  Commission'g  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  PracUce  fl8  CFR  4.qfb1f61(ii)). 

\gTT*f?Tn»'n!  Conta'.niiiii  Clonsent  Order  to 
Cease  and  [>esLst 

T^t"  Federal  Trade  Commission 
tiavuig  initiated  an  investigation  on 
certain  acts  and  practices  of  The  Isaly 
Klondike  Company,  formerly  known  as 
Klondike  (Southeast)  Corporation, 
hereinafter  sometimes  referred  to  as 
proposed  respondent  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
The  Isaly  Klondike  Company,  by  its  duly 
authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that 

1.  Proposed  respondent  The  Isaly 
iQondike  Company  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware  with  its  ofTice  and 
principal  place  of  business  located  at 
5400  118th  Avenue  North.  Clearwater. 
Flortda  >4fi20 

2.  Propjs-si  -*»»por>dent  admits  all  the 
."sdKutmrti  fjtcts  set  forth  in  the  draft 

cDfnpidifU  here  attached. 
3  Proposed  respondent  waives: 

(a)  Any  procedural  steps; 

(b)  The  requirement  that  the 
Ci'rr.miision  8  decision  contain  a 
s'atetnfcr.t  of  finding  of  fact  and 
conclusion  of  law. 

(c)  Ail  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement  and 

(d)  Any  claim  under  the  Equal  Access 
To  justice  Act. 


4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the    , 
Commission,  it.  together  with  the  draft 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (80)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5,  Thii  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  attached  draft  complaint, 
or  that  the  facts  as  alleged  in  the 
attached  draft  complaint  other  than  the 
jurisdictional  facts,  are  true. 

a  The  agreement  contemplates  that,  if 
it  is  accepted  by  the  Commission,  and  if 
such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisioiw  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondent:  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  complaint  here  attached 
and  its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding:  and  (2)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  Tlie  order  shall  become 
final  upon  service.  Dehvery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to-order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  rights  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order, 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  career 
contemplated  hereby.  If  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 


respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  Idw  for  each 
violation  nf  the  order  af^^^r  it  becomes 
final. 

Order 

I 

It  is  ordered  thdt  respondent  The  Isaly 
Klondike  Compdny.  its  successors  and 
assigns,  and  its  officers,  agents. 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary. 
division  or  other  device,  in  connection 
with  the  advertising,  labeling,  offering 
for  sale,  sale  or  distribution  of  any  food 
in  or  affecting  commerce,  as  "food"  and 
"commerce"  are  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desi.st  from  misrepresenting  in 
any  manner,  directly  or  by  implicatioa 
through  numerical  or  descriptive  terms 
or  any  other  means,  thie  existence  or 
amount  of  fat  or  any  other  nutrient  or 
ingredient  in  any  frozen  food  product  or 
the  amount  of  calories  provided  by  any 
frozen  food  product 

II 

It  is  ordered  that  respondent  The  Isaly 
Klondike  Company,  its  successors  and 
assigns,  and  its  officers,  agents, 
representatives  and  cT'.ployees,  directly 
or  through  any  corporation,  subsidiary. 
division  or  other  device,  in  connection 
with  the  advertising,  labeling,  offering 
for  sale  or  distribution  of  any  food  in  or 
affecting  commerce,  as  "food"  and 
"commerce"  are  defined  m  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  misrepresenting  in 
any  manner,  directly  or  by  implication. 
through  the  use  of  terms  such  as  "low  in 
cholesterol"  or  in  any  other  manner,  the 
effect  of  any  frozen  food  product  on 
serum  cholesterol  levels  or  the  risk  of 
heart  disease. 

Ill 

Nothing  in  this  Order  shall  prevent 
respondent  from  making  any 
representation  that  is  specifically 
permitted  in  labeling  for  any  food  by 
reguidtions  promulgated  by  the  Food 
and  Drug  Administration  pursuant  to  the 
Nutrition  Labeling  and  Education  .Act  nf 
1990. 

IV 

//  is  further  ordered  that  for  three  (3) 
years  after  the  last  date  of 
dissemination  of  the  representation 
respondent,  or  its  successors  a.".d 
assigns,  shall  maintain  and  upon  request 
make  available  to  the  Federal  Trade 
Commission  for  inspection  and  copying 
copies  of: 
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1.  All  materials  that  were  relied  upon 
by  respondent  in  disseminating  any 
representation  covered  by  this  Order. 
and 

2  All  test  reports,  studies,  surveys, 
demonstrations  or  other  evjderrce  in 
their  possession  or  control  that 
con!radh:t.  Qualify,  or  call  into  queslKwi 
any  representatjon  that  is  covered  by 
this  Order, 

V 

//  /j;  further  ordered  that  respondent. 
or  Its  successors  and  assigi\s.  shall,  for 
three  (3)  years  after  the  date  of  the  lasl 
dissemination  of  the  representations  to 
which  they  pertain,  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying  all  advertisements  containing 
any  representation  covered  by  Parts  1 
and  U  of  this  Order. 

VI 

It  IS  further  ordered  that  respondent 
shall  notify  the  Commission  at  least  (30) 
days  pnor  to  any  proposed  change  m 
the  respondent  such  as  dissolution, 
assignment  or  sale  resulting  m  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in  the 
respondent  which  may  affect 
com^jliance  obligations  arising  out  of 
this  Order. 

VII 

//  is  further  ordered  that  respondent 
shall  distribute  a  copy  of  this  Order  to 
each  of  its  operating  divisions  and  to 
each  of  its  officers,  agents, 
represerrtatrves.  or  employees  who 
perform  discretionary  functions  and  are 
engaged  in  the  preparation  or  placement 
of  advertisements  or  other  materials 
covered  by  this  Order. 

VUI 

//  is  further  ordered  that  respondent 
shall,  within  sixty  (eo)  days  after  service 
of  this  Order,  and  at  such  other  times  as 
the  Commission  may  require,  file  with 
the  Commission  a  report,  in  wnting, 
setting  forth  in  detail  the  manner  and 
form  io  which  it  has  complied  with  this 
Order 

Analysis  of  Propf>sed  Consent  Order  To 
Aid  Public  Comments 

The  Federal  Trade  Qimmission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  The  Isaly  Klondike 
Company  ("respondent    or    Klondike  ") 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  com^ments  by 
interested  persons.  Comments  received 
daring  this  period  will  become  part  of 
the  public  record.  After  sixty  (601  days. 


the  Coramissioa  will  again  review  the 
agreement  and  the  comments  re<eived 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreemenfs  proprssed  order. 

This  matter  concern^  Klondike's 
advertisements  for  the  Klondike  Lite 
bar  The  Commission's  compiaint 
alleges  that  Klondike's  ads  repn'sen'ed 
that  Klondike  Lite  bars  are  93''  f,'!  tree. 
Acc(irding  to  the  complainU  this  claim 
was  and  is  false  because  the  entire 
Klondike  Lite  bars,  including  the 
coating  contains  at  least  14 "b  fat 
"The  complaint  also  alleges  that 
Klondike's  ads  represented  that 
Klondike  Ll'p  bars  are  low  m  fa! 
According  to  the  complaint,  the  b^rs  are 
not  low  in  fat.  The  compiaint  ailegei, 
that  each  bar  contained  10  gram',  of  fat 
at  the  time  of  the  advertisen^ents 
referred  to  m  the  complaint,  and  over 
one  half  of  the  calories  provided  by  each 
bar  comes  from  fat.  The  complaint 
alleges  that  ther(=fore,  this 
representation  was  and  is  false. 

The  complaint  further  alleges  that 
Klondike's  ads  represented  that 
Klondike  Lite  bars  had  significantly  less 
fat  and/or  provided  sijjnificantly  fewer 
calones  than  regular  Klondike  bars  on 
an  equivalent  weiglit  basis.  Accordiagto 
the  ccmplaint,  this  rt' presentation  was 
false  because  at  the  tiTie  of  the  ads 
referred  to  in  the  coniplaint  the  Kluuauu; 
Lite  bars  did  not  have  significantly  less 
fat  and/or  provide  significantly  fewer 
calories  on  an  equivalent  weight  basis. 

The  complaint  also  .I'i-  gtM  t.':,.it 
Klondike's  ads  represer.ted.  11111.; ugh  die 
use  of  statements  such  as  "low  in 
cholesterol."  that  consuming  Klondike 
Lite  bars  will  cause  little  or  no  increase 
in  serum  cholesterol  levels.  The 
complaint  alleges  this  representation 
was  false  because  consuming  Klondike 
Lite  bars  would  in  many  cases  cause  a 
substantial  increase  in  senun 
cholesterol  levels. 

The  consent  order  contains  provisions 
designed  to  remedy  the  violations 
charged  and  to  prevent  respondent  from 
engaging  in  similar  unfair  or  deceptive 
practices  in  the  future. 

Part  I  of  the  order  prohibits  Klondike 
from  misrepresenting,  through  numerical 
or  descriptive  terms  or  any  other  means, 
the  existence  or  amount  of  fat  or  any 
otber  nutrient  or  ingredient  in  any  frozen 
food  product,  or  the  amount  of  calories 
provided  b\  any  frozen  fnod  producU*. 

Fa,-t  n  of  the  order  prohibits 
respondent  from  mitjiepreseiiting, 
through  the  use  of  terms  suih  hs    low  m 
ch;,:ilesteroI  '  or  in  any  other  manner,  'h<* 
effect  of  any  froxen  food  product  on 
serum  choiesterol  leveio  i>r  the  r-sn  oi 
heart  disease. 


Part  Hi  uf  li.e  i»r:,k-r  ■'■,,',.  'i  ■,. 
responden:  lo  om, :/,_,;',  di;a  m^.^.e 
available  to  the  Commission  materials  it 
relies  upon  in  disseminating  any  claim 
covered  by  the  order,  and  all  tests, 
reports,  studies  or  surveys  that 
contradict  any  such  cfarm. 

Part  fV  of  the  order  reqtrires 
respondent  to  maintain  and  make  copies 
available  to  the  Commission 
advertisements  that  make 
representations  covered  by  the  order. 

Part  V  of  the  order  requires 
respondent  to  notify  the  Commission 
prior  to  any  change  in  the  respondent 
that  may  affect  compliance  obligatioas 
arising  out  of  the  order. 

Part  VI  of  the  order  requires 
respondeat  to  distribute  copies  of  the 
order  to  its  op*  <  n  1 1  n^  .  1  .  s  1  m»  and  to  tU 
agents  and  prTH>  i-y  e<,  wno  perform 

>  *    ni  and  are  engaged 
pirtcemenf  of 


discretioDary 
in  preparatior 
advertisemen  1  s 

Part  VII  of  !!.■  t  r.ier  requires 
respondent  lo  fiie  compliance  reports 
with  the  Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  lo 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 
Secretary. 
[FR  Doc.  92-»213  Rted  4-20-K;  8:45  amf 

BILUMQ  CODC  <750-ei-ll 


iD»!   C03'gl 

Mannes.manrv,  A,G„  P'"of"tit:xted  '^'ad*' 
Practices,  and  Afftrmafive  Cor'erT»Y»» 
Actions 

agency:  Federal  irade  (.^mmission. 
actiom:  Consent  order. 

summary:  bi  settlement  of  alleged 
violations  of  federal  law  prohibiting 

unfair  ar's  m    *  practices  and  unfair 
methods  of .  >i;4»etition.  this  consent 
order  requires,  among  other  things,  a 
German  company  to  divest  the 
Buschman  Co.  within  12  months  to  a 
Commission  approved  buyer,  and  lo 
hold  separate  the  assets  in  the  interim.  If 
the  divestiture  is  not  completed  within 
12  months,  the  r  "  -ission  will  appotrrt 
a  tnwtee  to  ex  m.iu'p  the  divestiture.  In 
Hildif.un.  rop'Mideut  is  required  for  10 
\  I  ■ ,  1  r  s  t  i   -:!:■' .  ii,c  t.,.i  1  r  1  rmsskm  approval 
p;.,)r  to  arqunng  wny  bB»ine»  that 
manofactares  an  i  ri Cs      *'     United 
States  certain  i  :n  ve>i  r  h^iums. 
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dates:  Complaint  and  Order  issued 
March  24, 1992. >. 

FOB  FVIfrrWER  INFORMATION  CONTACT- 

R:,beri  D'V, ie  ]:  .  FT'C  y-Zjir 
Washington.  DC  20580.  (202)  326-2682. 

SUPPLEMENTARY  INFORMATION:  On 
Wed.nesddv  i<.r.,,dr:,  :5  '.^2.  there  was 
published  in  the  Federal  Register.  57  FR 
1739.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
Mannesmann.  A.G.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
of  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 
order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interpret  or 

apply  sec.  5,  38  Slat.  719.  as  amended;  sec.  7, 

38  Stat.  731.  as  amended;  15  U.S.C.  45. 18) 

Donald  S.  Clark, 

Secretary.  ' 

[FR  Doc.  92-9211  Filed  4-20-92;  8;45  am) 

BIU.IWS  coot  675O-01-II 


(Dkt.  C-3377J 

Tecti  Spray.  Inc..  et  ai.,  Pror  b'ed 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
action:  Consent  Order. 

summary:  In  settlement  of  alleged 
V  lU.diior.s  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Texas  corporation  and  its  owner  from 
making  false  and  unsubstantiated 
environmental  claims  in  the  marketing 
of  any  product.  In  addition,  the  order 
requires  respondents  to  maintain,  for 
three  years,  all  materials  relied  upon  to 
substantiate  any  representations,  and 
for  a  copy  of  the  order  to  be  distributed 
to  each  operating  division. 

DATES:  Complaint  and  Order  issued 
March  25, 1992.' 


FQfi  PUBTHER  INFORMATION  CONTACT: 

Micnaei  Uersnowitz,  FTC/'S-4002. 
Washington,  DC  20580.  (202)  326-3158. 
SUPPLEMf  NTARY  INFORMATION:  On 
r nUdy.  janudi-y  17. 1992.  there  was 
published  in  the  Federal  Register.  57  FR 
2101.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Tech 
Spray.  Inc..  et  al..  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 
(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5,  38  Stat.  719,  as  amended;  15 
use.  45) 
Donald  S.  Qark, 
Secretary. 

[FR  Doc.  92-9210  Filed  4-20-92;  8;45  am) 
BiujNQ  CODE  erso-oi-M 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6lh  Street  &  f^nnsylvania 
Avenue.  NW..  Washington.  DC  20580. 

'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  6th  Street  ft  Pennsylvania 
Avenue  NW..  Washington.  DC  20580. 


DEPAR'^'MENT  Of  mE 
HUMAN  '=^EPViCES 


'  H  A  N  0 


(.  ente's  (or  Disease  Control 
[Announcement  Number  255] 

Oata-Management  Capacity-Building 
Grants  for  Preventive  Hearth  and 
Health  S€>rvices  Biocw  Gran\ 
Recipients,  Ava.!=='bi'^'v  c-<  Fu-ids  for 
Fiscal  Vear  '  5'32 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  the  Nation's  prevention  agency, 
announces  the  availability  of  funds  in 
Fiscal  Year  (FY)  1992  for  grants  to  build 
capacity  for  data  collection,  analysis. 
evaluation,  and  utilization  within 
governmental  agencies  designated  as 
recipients  of  Preventive  Health  and 
Health  Services  (PHHS)  Block  Grants. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related,  generally,  to  all  the  priority 
areas  of  Health  Promotion  and 
Preventive  Services  and.  specifically,  to 
the  priority  area  of  Surveillance  and 
Data  Systems.  (For  ordering  a  copy  of 
Healthy  People  2000.  see  the  section 
Where  to  Obtain  Additional 
Information.) 


Authority:  This  grant  program  is  authorized 
under  section  301(a)  and  section  3i:(a)  (42 
U.S.C.  241ia)  and  247b(dl]  of  the  Public 
Hpalth  Ser.icp  .Act.  as  amended. 

Eligible  Applicants 

Eligible  applicants  are  limited  to  the 
41  recipients  of  PHHS  Block  Gran's 
under  title  XIX.  part  A.  section  1902  of 
the  Public  Health  Service  Act  that  have 
not  previously  received  a  data- 
management  capacsty-building 
subgrant — called  a  "minigrant"— from 
the  Public  Health  Foundation  (PHF).  The 
PHF  awarded  20  "minigrants"  through  a 
CDC-administered  cooperative 
agreement;  therefore,  the  following  20 
"minigrant"  recipients  are  not  eligible  to 
receive  funding  under  this  program 
announcement:  Alabama.  California. 
Colorado.  Georgia.  Guam  Idaho, 
Illinois.  Iowa,  Maine,  Massachusetts. 
Nebraska,  New  Hampshire.  New  York, 
North  Carolina,  Ohio,  Rhode  Island, 
South  Carolina,  Utah.  Washington,  and 
West  Virginia.  No  other  applications  are 
solicited. 

Availability  of  funds 

Approximately  $300,000  is  available  in 
FY  1992  for  CDC  to  fund  up  to  10  grants. 
It  is  expected  that  the  average  award 
w;l!  be  530,000.  Awards  are  expected  to 
begin  on  or  about  September  1. 1992,  for 
one  12-month  budget  within  a  1-year 
project  period.  Funding  estimates  may 
vary  and  are  subject  to  change. 

Purpose 

The  purpose  of  these  grants  is  to 
assist  recipients  of  PHHS  Block  Grant 
funds  in  building  their  capacity  to 
systematically  collect,  analyze, 
interpret,  disseminate,  and  use  health 
data  as  specifically  addressed  by 
Objectives  22.1  through  22.7  of  "Health 
People  2000:  National  Health  Promotion 
and  Disease  Prevention  Objectives." 

Program  Requirements 

Activities  supported  through  this 
program  announcement  must  be  directly 
related  to  the  improvement  of  data- 
management  systems  for  monitoring  and 
evaluating  PHHS  Block  Grant  funded 
programs  and  activities.  Recipients  may 
propose  to  implement  one  or  more  of  the 
following  activities: 

A.  Design  and  implement  methods  for 
identifying  and  using  systemwide  (state 
and  local)  program  data. 

B.  Conduct  surveys  and  establish  data 
collection  procedures. 

C.  Develop  protocols  for  the  analysis 
of  data  and  the  evaluation  of  program 
specific  accomplishments. 

D.  Develop  referral  and  tracking 
systems  of  patients  identified  with  risk 
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factors  of  chronic  disease  (e.g.,  smoiung. 
hypertension,  poor  nutritionl- 

E.  Develop  new  surveillance  systems 
to  monitor  the  delivery  of  services. 

Evaluation  Criteria 

Apphcatrons  will  be  reviewed  and 
evaluated  by  an  objective  review 
committee  according  to  the  following 
criteria: 

A.  The  degree  to  which  the  apphcant 
demonstrates  an  understanding  of  the 
purpose  of  this  program  announcement 
(20  points) 

B.  The  degree  to  which  the  applicant  s 
objectives  are  measurable,  specific,  time 
framed,  and  consistent  with  the  stated 
purpose  of  this  program  amiouncement 
(20  poinU) 

C.  The  adequacy  of  the  applicant  s 
plan  to  carry  out  the  activities  proposed 
and  meet  the  stated  objectives  within 
the  time  periods  specified.  (2C  points) 

D.  The  adequacy  of  the  applicant's 
plan  to  monitor  progress  toward  meeting 
the  objectives  of  the  project.  (20  points) 

E.  The  applicant's  capability  to 
provide  the  staff  and  resources 
necessary  to  perform  their  part  of  the 
project.  (20  points) 

F.  The  extent  to  which  the  budget  is 
reasonable,  adequately  justified,  and 
consistent  with  the  intended  use  of  the 
grant  funds.  (Not  scored) 

Executive  Order  12372  Review 

The  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  by  liHS  regulations  m 
45  CFR  part  100,  are  not  applicable  to 
this  program. 

Catalog  of  Federal  Domestic  Assistance 

Number 

The  Catalog  of  Federal  Domestic 
.Assistance  number  assigned  to  this 
program  is  93  283. 

Other  Requirements 

Data  collection  initiated  under  th;s 
grant  has  been  approved  by  the  Office 
of  Management  and  Budget  under 
number  0920-0106.  "Preventive  Health 
and  Health  Services  Grant  Reporting 
Requirements,"  Expiration  Date  9/30/94 

.Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application,  PHS  Form  5161-1.  must  be 
submitted  to  Edwin  L  Dixon.  Grants 
Management  Officer.  Grants 
M.inagement  Branch.  Procurenur.t  and 
G.rants  Office,  Centers  For  Di.s^^'as*^ 
Control,  255  East  Paces  Ferry  Road.  NE., 
room  30a  Mail  Stop  E-14.  Atlanta. 
Georgia  30305,  on  or  before  July  1.  1992 

1.  Deadline;  Applications  sh<iU  be 


considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  th^  deacimc 
date;  or 

(b)  Sert  on  or  before  the  deadlim  datf 
and  received  in  time  (or  sub«r.ission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  US  Postal 
Service  postmark  or  obtain  a  iegiblv 
dated  receipt  from  a  commercial  ramer 
or  U.S.  Postal  Service  Pnvate  mp»er»»d 
postmarks  shall  not  be  arcpptpd  as 
proof  of  timely  mailing  ) 

2  Late  Applications:  Applications  that 

do  not  meet  the  crrteria  in  1  fa)  l.fb) 
above  are  considered  late  applications. 
Late  applications  wt!!  not  be  considered 
in  the  current  competition  and  wfT!  he 
returned  to  the  applicant 

W  here  To  Obtain  AdWitional 
Information 

,'\  complete  program  description, 
information  or  application  procedures, 
an  Hpp!tcation"package.  and  business 
management  technical  assistance  may 
be  obtained  from  Locke  Thomps<.)n, 
Grants  Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  For  Disease 
Control.  255  East  Paces  Ferry  Road,  NE. 
Mail  Stop  E-14.  Atlanta,  Georgia  30)05 
telephone  (404)  &42-6595  or  H  S  2:»^v 
6595 

IVogrammatic  technical  assistance 
rr.ay  be  obtained  from  C,  [oseph  Webb, 
Office  of  Surveillance  and  Analysis, 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion.  Mail 
Stop  K-30,  Centers  fur  Disease  Control, 
1600  Clifton  Road,  SE..  Atlanta,  Georgia, 
30333,  telephone  (404)  48a-52~0  or  FTS 
236-5270. 

Picase  refer  to  Announcement 
Number  255  when  requesting 
information  and  submitting  the 
application. 

A  copy  of  Healthy  People  2000  (Full 

Report;  Stock  No.  017-001-00474-0}  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-0()1-004"3-1)  referenced 
in  the  Introduction  may  be  obtained 
through  the  Supenntendent  of 
Documents.  Government  Printing  Office, 
Washington.  DC  20402-9325  (Telephone 
(202)  783-3238). 

Dated:  April  lOi  J992. 

Robert  L  Foster, 

Artini^  Director.  Office  of  Program  Support, 
Centers  for  Disease  Control. 

[FT?  D^.c  9:-Ql-2  Filed  4-20-92;  8:45  am) 

BIUJMG  CODE  4160-1S-M 


Food  and  Drug  Adnvnistratton 

!Oocket  No.  92*f-0172) 

Animal  Drug  Export  OnyTefracycdne 
Injectton  206  mg/mL 

agewcy:  F(K«i  and  Dnie  Administration, 

}*'){':- 

ACTioir  Notice. 

somM'Ahy:  1>if"  Ffvwi  Ap.i:  Drug 
''^"-''' ■ ': :  ^''ii': !  ">  (fTJA)  in  .Hrnnuncing 
:hat  Boenr;rn?PT'  Inpeineirn  ,Ai,ritmal 
Health,  inc.,  h^s  fiied  an  Mpj-iicatiofi 
requesting  approval  for  exix  rt  to 
Canada  of  the  animal  ilruK 
OxytetTacy:J;.'W'  Infection  .Ilk)  mg/mL. 

ADDRE8SCS:  Relevant  ir.fr)rrr?)tion  on 
this  application  may  b<>  (^-i<  fed  to  the 

Dockets  Manasenenl  Brnrrh  'HF*.  "K^S), 
Food  and  Dnrc  Admin!<i*'-,<t';"--  r.,-   ^   ,3, 
12420  Parklawn  l>    Rofkv!;    K1!) 
20857,  and  to  the  contact  f  »■  rmt 

identified  tw-iow  Any  future  mqLines 
conremins  the  exp«>rl  of  rfr-::r.,r  .in-vs 
under  the  Drjs  Kxporl  .Air  enOrrit-nTs  '^.ct 
of  198<i  .should  ai.<i,-i  \m-  ciirected  to  ttie 

rnR*,4rt  pcrsor, 

FOR  FURTHER  tNf 0«MATION  CONTACT: 
Benjamin  A.  Puyot,  Center  fj' 
Veterinary  Medicine  iflFV  1  Hi),  food 
and  Drug  Administ'  r  nm  " >mj  Standish 

P'    RfK,kv!i;*^   Mn.::(i«,'S  301-295-5646. 

SUPPiJUHCNTARV  tMFORMATlON:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cownetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  cirugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  fifing  to  determine  whether 
the  requirements  of  section  802(b)(3J(B) 
have  been  satisfied.  Section  80Z(b)(3|(A) 
of  the  act  requires  that  the  agen-. 
pubhsh  a  notice  in  the  Federal  Ri  >,  ^''  ' 
within  10  days  of  the  fihng  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agefKy  is  providing  notice  that 
Boehringer  fnBelheim  Animal  Health, 
Inc.,  2621  \   "'  Belt  Hwy.,  St.  Joseph, 
MO  &4506,  has  fil.  <i  i^n  application 
reques'ing  appnv  1I  j  >r  export  to 
Canada  ot  ihe  iiriimal  drug 
Oxytetratyciint  iniet Don  200  mg/mL 
The  produi  1   s  intended  for  use  in  beef 
cattle,  nonlactdnng  dairy  cattle,  and 
swine,  for  treatment  uf  bacterial 
infections  ca us,   1  ;  »     rj^anisms 
susceptible  to  (.nyiiirHi  ><  line.  The 
application  v*  as  rtteivea  and  filed  in  the 
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Center  for  Veterinary  Medicine  on  April 
6, 1992.  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 
Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
Tiay  be  seen  in  the  Dockets 
Management  Branch  between  9  am.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  May  1, 1992,  and 
to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Veterinary  Medicine 
(21  CFR  5.44). 

Dated:  April  14. 1992.  | 

Robert  C.  Liviogston, 
Director.  Off  ice  of  New  Animal  Drug 
Evaluation.Center  for  Veterinary  Medicine 
'7R  Doc.  92-9120  Filed  4-20-92:  8:45  a.m.) 

BIU.INO  CODE  418<H]1-F- 


[DocketNo.  92G-0138' 

Delta  Fibre  Foods;  Filing  of  Pet'tion  *or 
Affirmation  of  Gras  Status 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 


summary:  The  Food  and  Drug 
.\,i".r..i '.ration  (FDA)  is  announcing 
that  Delta  Fibre  Foods  has  filed  a 
petition  (GRASP  2G0378)  proposing  that 
sugar  beet  fiber  be  affirmed  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient. 
DATES:  Written  comments  by  June  22. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 

P^rk'.avvn  D'    Rockville,  MD  20P."'. 
FOR  FURTHER  INFORMATION  CONTACT: 

Blondell  Anderson,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-334i, 

Food  and  Drug  Administration,  200  C  St. 

SW  .  Washington,  DC  20204,  202-254- 

"515. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food.  Drug,  and  Cosmetic 


Act  (sees.  201(s),  409  (21  U.S.C.  321(s), 
348))  and  the  regulations  for  affirmation 
of  GRAS  status  in  S  170.35  (21  CFR 
170.35),  notice  is  given  that  Delta  Fibre 
Foods,  435  Ford  Rd.,  suite  315. 
Minneapolis,  MN  55426,  has  filed  a 
petition  (GRASP  2G0378)  proposing  that 
sugar  beet  fiber  be  affirmed  as  GRAS  as 
a  direct  human  food  ingredient.  The 
petition  has  been  placed  on  display  at 
the  Dockets  Management  Branch 
(address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  §5  170.30  and 
170.35  (21  CFR  170.30  and  170.35)  is  filed 
by  the  agency.  There  is  no  prefiiing 
review  of  the  adequacy  of  data  to 
support  a  GRAS  conclusion.  Thus,  the 
filing  of  a  petition  for  GRAS  affirmation 
should  not  be  interpreted  as  a 
preliminary  indication  of  suitability  of 
sugar  beet  fiber  for  GRAS  affirmation. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
June  22. 1992,  review  the  petition  and/or 
file  comments  (two  copies,  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document)  with  the  Dockets 
Management  Branch  (address  above). 
Comments  should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is,  or 
is  not,  GRAS  for  the  proposed  use.  A 
copy  of  the  petition  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  April  10. 1992. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition 
[FR  Doc.  92-9193  Filed  4-20-92;  8:45  am] 

BILUNQ  COOC  4160-01-F 


[Docks?  No   92N-01741 

Interpharm.  Inc  ,  Withdrawal  of 
Approval  o<  Three  Abbreviated  New 
D'-jg  Applications  ana  Two 
Abbreviated  Antibiotic  Drug 

Applications 

agency:  Food  and  Drug  Administration 

HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  three  abbreviated  new  drug 
applications  (ANDA's)  and  two 
abbreviated  antibiotic  drug  applications 
(AAD.'\'9)  held  by  Interpharm.  Inc.  3 
Fairchild  Ave,,  Plamview.  NY  11803 
(Interpharm).  Interpharm  has  agreed  in 
writing  to  permit  FDA  to  withdraw 
approval  of  the  applications,  and  has 
waived  its  opportunity  for  a  hearing. 
This  action  is  being  taken  because  of  the 
discovery  of  untrue  statements. 
discrepancies,  and  omissions  concerning 
information  used  to  support  approval  of 
the  applications. 
EFFECTIVE  DATE:  April  21,  1992, 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  A.  Brown,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  7500 
Standish  ?!.,  Rockville,  MD  20855.  301- 
295-8041, 

SUPPi^MENTARY  INFORMATION:  Recently, 
FDA  became  aware  of  untrue 
statements,  discrepancies,  and 
omissions  that  relate  to  batches  of  drug 
products  used  to  support  approval  of  the 
following  ANDA's  and  AADA's  held  by 
Interpharm: 

AADA  62-763.  Doxycyclme  Hyclate 

Capsules.  50  and  100  milhgrams  (mg); 
AADA  62-764,  Doxycycline  Hyclate  Tablets, 

100  mg; 
ANDA  71-190,  Disopyramide  Phosphate 

Capsules,  100  mg; 
A.NDA  71-191,  Disopyramide  Phosphate 

Capsules.  150  mg:  and 
•ASD.A  71-213,  Meioclopramide 

Hydrochloride  Tablets.  10  mg. 

After  careful  review  of  inspectional 
findings  and  letters  from  the  firm,  the 
agency  determined  that  there  was 
sufficient  justification  to  initiate 
proceedings  to  withdraw  approval  of  the 
products  listed  above.  Interpharm  was 
notified  in  writing  of  these 
determinations  and,  in  accordance  with 
21  CFR  314, 150(d),  was  offered  an 
opportunity  to  permit  FD.A  to  withdraw 
the  applications.  Subsequently,  in  letters 
dated  March  17,  1992,  Interpharm 
requested  withdrawal  of  these  A.'\DA's 
and  AND.A's  thereby  waiving  its 
opportunity  for  a  hearing. 

Therefore,  under  section  505(el  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  use.  355(e)).  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82).  approval  of  the  ANDAs  and 
AADA's  listed  above,  and  all 
amendments  and  supplements  thereto 
withdrawn  effective  April  21. 1992. 
Distribution  of  these  products  in 
_    interstate  commerce  without  an 
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approval  application  is  illegal  and 

subject  to  regulatory  action. 

Ddted:  .April  11,1992. 
Cari  C.  Peck, 
Director  for  Drug  Evaluation  and  Research. 

[FR  Doc.  92-9122  Filed  4-20-92  8  45  am] 

BILUNO  CODE  416O-01-M 


Advisory  Committees;  Notice  of 
Meetings 

agency:  Food  and  Drug  Administration. 
HUS. 

action:  Notice. 

summary:  This  notice  announces 
forthcoming  meefings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
sumimarizes  the  procedures  for  the 
mcetmgs  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETINGS:  The  following  advisory' 
committee  meetings  are  announced: 

Endocrinologic  and  Metabolic  Drugs 
Advisory  Committee 

Date,  time,  and  place.  May  7  and  8, 
1992,  8  a.m..  Conference  Rms.  D  and  E, 
Parklawn  Bldg..  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  May  7, 1992,  8  a.m. 
to  9  a.m.,  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion,  9  a.m.  to  5  p.m.:  open 
committee  discussion.  May  8.  1992,  8 
a.m.  to  4:30  p.m.;  John  L.  Guenguian, 
Center  for  Drug  Evaluation  and 
Research  (ifFD-510),  Food  and  Drug 
Administration.  5600  Fi-hers  Lane, 
Rockville.  MD  20857,  3'    -443-4390,  301- 
443-9282  (FAX). 

General  function  of  the  committee. 
The  commi'tee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
dnigs  for  use  in  endocrine  and  metabolic 
disorders. 

.'\genda-Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
conim.ittee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  Apnl  22.  1992,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comm.ents. 

Open  committee  discussion.  On  May 
7, 1992,  the  program  will  include 


presentations  and  discussions  of 
preclinical  studies  that  may  address 
safety  and  efficacy  issues  pertaining  to 
the  development  of  anti-osteoporotic 
drugs.  On  May  8,  1992,  the  meeting  will 
address  the  efficacy  criteria  that  should 
be  used  in  clinical  trials  toward  the 
approval  by  the  FDA  of  anti- 
osteoporotic  drugs.  Throughout  no 
specific  drug  products  will  be  discussed. 

Psychopharmacoiogic  Drugs  Advisory 
Committee 

Date.  time,  and  place.  May  18, 1992, 
8:30  a.m.,  Conference  Rms.  D  and  E, 
Parklawn  Bldg..  5600  Fishers  Lane. 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  May  la  1992.  8:30 
a.m.  to  9:30  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  9:30  a.m.  to 
conclusion;  Michael  A.  Bernstein,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
120),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville.  MD  20857, 
301-443-4020. 

General  function  of  the  committee. 
I  he  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  practice  of 
psychiatry  and  related  fields. 

Agenda-Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  8, 1992,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  new  information 
bearing  on  the  safety  and  effectiveness 
of  HALCION  (triazolam;  new  drug 
application  (NDA)  NDA  17-892),  The 
Upjohn  Co..  as  a  hypnotic  agent. 

Medical  Imaging  Drugs  Advisory 
Committee 

Date,  time,  and  place.  May  21  and  22, 
1992,  8:30  a.m.,  Conference  Rms.  D  and 
E,  Parklawn  Bldg..  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  May  21, 1992,  8:30 
a.m.  to  9  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  9  a.m.  to  4 
p.m.;  open  public  hearing.  May  22, 1992, 
8;30  a.m.  to  9  a.m..  unless  public 


participation  does  not  last  that  long; 
open  committee  discussion.  9  a.m.  to  4 
p.m.:  Leander  B.  Madoo,  Center  for  Drug 
Evaluation  and  Research  (HFD-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drug  products  for  use  in  diagnostic  and 
therapeutic  procedures  using  radioactive 
pharmaceuticals  and  contrast  media 
used  in  diagnostic  radiology. 

Agenda-Open  public  hearing. 
Interested  persons  may  present  data, 
information  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  11, 1992,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  May 
21, 1992,  the  committee  will  discuss:  (l) 
NDA  20-031  (perfluorooctylbromide, 
Alliance  Pharmaceutical  Corp.);  (2)  NDA 
20-084  (1311  meta-idomethyl  guanidine, 
CIS-US,  Inc.);  and  (3)  a  new  approach  to 
iodine  contrast  efficacy  reviews.  On 
May  22, 1992,  the  committee  will 
discuss:  (1)  The  clinical  drug  master  file 
on  18F  fluorodeoxyglucose;  and  (2)  an 
overview  of  FDA's  organizational 
structure  and  activities  regarding 
evaluations  (nonclinical,  chemical,  and 
clinical)  of  medical  imaging  drugs. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions;  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 


14584 


Federal  Register  /  Vol.  57.  No.  77  /  Tuesday,  April  21.  -1992  /  Notices 


determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205.  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accorddHLe  w -h  "he  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  'he  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
rr.eeting  will  be  available  from  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  rm.  12A- 
16.  5600  Fishers  Lane.  Rockville,  MD 
20657,  approximately  15  working  days 
after  the  meeting,  at  a  cost  of  10  cents 
per  page.  The  transcript  may  be  viewed 
at  the  Dockets  Management  Branch 
"  "'A-305),  Food  and  Drug 
.Xdministration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m. 
and  4  p.m..  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 


Dated.  April  14. 1992. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

[PR  Doc.  92-8121  Filed  4-20-92;  8:45  am] 

BIUJMG  COOC  41«0-01-f 


5r3;p-v-,e.",»  0*  Organization,  functions. 
?."'(*:  Deiega'ions  of  .Aut'hofty 

Part  H.  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (49  FR  10166, 10168.  March  19. 
1984.  54  FR  6339.  February  9, 1989,  and 
56  FR  29484.  June  27, 1991)  is  amended  to 
reflect  organizational  and  functional 
changes  in  the  Food  and  Drug 
Administration  (FDA).  'Within  the  Office 
of  Operations  in  the  Center  for  Devices 
for  Radiological  Health.  Office  of 
Standards  and  Regulations,  FDA 
proposes  that  the  functional  statements 
for  the  Office  of  Standards  and 
Regulations  be  revised  to  respond  to  the 
congressional  mandate  of  the  Safe 
Medical  Devices  Act  of  1990  that  an 
organizational  unit  be'established  in  the 
Center  to  coordinate  device  standards  in 
international  trade. 

Under  Section  HFK,  Organization 

1.  Insert  the  following  new  paragraph 
under  the  Office  of  Operations  (HFA9), 
Center  for  Devices  and  Radiological 
Health.  (HFW)  reading  as  follows: 

Office  of  Standards  and  Regulations 
(HFW14) 

Advises  the  Center  Director  and 
appropriate  Agency  components  on  FDA 
regulation  development  responsibilities 
relating  to  medical  devices  and 
radiological  health  activities.  Serves  as 
the  Center  focal  point  for  liaison  on 
regulation  development  activities  with 
the  Office  of  the  General  Counsel. 

Coordinates  the  development,  review, 
and  modification  of  all  regulations  and 
legislative  proposals  under  Center 
authority  and  the  review  of  criteria, 
performance  standards,  guides,  and 
documents  related  to  the  Center's 
mission  and/or  proposed  by  foreign, 
national  or  State  agencies  or  voluntary 
standards-setting  groups.  Coordinates 
the  development,  review,  and 
submission  of  Federal  Register 
publications  for  the  Center.  Prepares 
position  statements  for  the  Center  on  the 
standards  promulgated  by  other 
organizations. 

Coordinates  Haison  with  other 
standards-setting  organizations  and 
prepares  reports  and  maintains  files  on 
all  committees  representing  national 
and  international  standards-setting 


organizations;  maintains  liaison  with 
trade  associations  and  other  special 
interest  groups. 

Coordinates  the  Center's  preparation 
of  problem  definition  st,jdies,  economic 
problem  analyses  for  regulations, 
published  policies,  and  other  significant 
Center  actions,  and  prepares  economic 
assessment  and  impact  statem.ents  as 
required  under  current  Executive  Ordeis 
and  legislation. 

Coordinates  international  relations 
activities  as  required  by  the  Safe 
Medical  Devices  Act  of  1990 

Coordinates  the  review  and  analysis 
of  comments  received  on  proposed 
regulations  and  petitions  submitted  for 
Center  action. 

Coordinates  requests  and  Center 
activities  pertaining  to  the  Freedom  of 
Information  and  Privacy  Acts. 

Provides  the  Lxeculive  Secretariat  for 
the  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee. 

2.  Delete  subparagraph  Office  of 
Standards  and  Regulations  [HFW14)  in 
its  entirety. 

Datfd   April  1   1992. 
David  A.  Kessler. 
Commissioner  of  Food  and  Drugs. 
[FR  Doc  q:-4JlQ5  Filed  4-20-92;  8:45  am] 

BtLUNG  COOC  4160-Of-M 


Public  Health  Service 

President's  Council  on  Physical 
Fitness  and  Sports 

agency:  Office  of  the  .Assistant 

Secretary  for  Health.  HHS 

action:  Notice  of  meeting. 


summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Presidents 
Council  on  Physical  Fitness  and  Sports. 
This  notice  also  describes  the  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Art. 

DATES:  .April  29.  1992—12:30  p.m.-3  p.m. 

ADDRESSES:  801  Pennsylvania  Ave., 

NW  ,  Su  ie  301.  Washington.  DC  20576. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Butterfield,  Executive  Director. 
President's  Council  on  Physical  Fitness 
and  Sports,  701  Pennsylvania  Ave..'NW. 
suite  250,  Washington.  DC.  202/272- 
3421 

SUPPLEMENTARY  INFORMATION:  The 

President's  Council  on  Physical  Fitness 
and  Sports  operates  under  Executive 
Order  Jti2345.  and  subsequent  orders. 
The  functions  of  the  Council  are:  (1)  To 
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advise  the  President  and  Secretary 
concerning  progress  made  in  carrying 
out  the  provisions  of  the  Executive 
Order  and  recommending  to  the 
President  and  Secretary,  as  necessary, 
actions  to  accelerate  progress;  (2)  advise 
the  Secretary  on  matters  pertaining  to 
the  ways  and  means  of  enhancing 
opportunities  for  participation  in 
physical  fitness  and  sports  actions  to 
extend  and  improve  physical  activity 
programs  and  services;  (3)  advise  the 
Secretary  on  State,  local,  and  private 
actions  to  extend  and  improve  physical 
activity  programs  and  services. 

The  Council  will  hold  this  meeting  to 
apprise  the  members  of  the  national 
program  of  physical  fitness  and  sports, 
to  report  on  ongoing  Council  programs, 
and  to  plan  for  future  directions. 

Dated,  .April  10,  1992. 
John  A.  Butterfield, 

Executive  Director,  President's  Council  on 
Physical  Fitness  and  Sports. 
[FR  Doc.  92-9281  Filed  4-20-92;  8:45  am] 

BILLING  CODE   4160-17-11 


Social  Security  Administration 

1992  Co8t-ot-Living  Increase  and 
Other  Determinations:  Correction 

ACTION:  Correction  notice. 

SUMMARY:  This  notice  corrects  a  notice: 

1992  Cost-of-Living  Increase  and  Other 

Determinations,  published  in  the  Federal 

Register  on  October  25.  1991  (56  FR 

55325), 

FOR  FURTHER  INFORMATION  CONTACT: 

Duane  Heaton,  Legal  Assistant,  3-B-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235.  (410] 
965-8470. 

SUPPLEMENTARY  INFORMATION:  In  notice 
doc;  jnirnt  91-25677  appearing  on  pages 
55325-55330  in  the  issue  of  Friday, 
October  25, 1991,  make  the  following 
corrections: 

Page  55326 

In  the  second  column,  in  the  table: 
Special  Minimum  Primary  Insurance 
Amounts  and  Maximum  Family 
Benefits,  under  the  column:  Special 
minimum  family  benefit  payable  for 
Dec.  1991,  in  the  10th  line.  ''358.90" 
should  read  "SSS.eO". 

Page  55327 

In  the  second  column,  after  the 
heading:  Retirement  pamings  Test 
Exempt  Amounts,  (a)  Beneficiaries  Aged 
70  or  Over.,  in  the  second  line  "of 
should  read  "an";  in  the  same  column, 
after  the  heading:  (b)  Beneficiaries  Aged 
65  Through  69,  in  the  15th  line,  "(a)" 
should  read  "(2)". 


Page  55328 

In  the  third  column,  after  the  heading: 
Computing  the  Old-Age  and  Survivor 
Family  Maximum,  in  the  10th  line, 
"S443."  should  read  "$433." 

Page  55329 

In  the  first  column,  after  the  heading: 
Computation,  in  the  third  and  fourth 
lines  and  the  18th  and  19th  lines,  the 
phrase  "1989  deemed  average  wage 
figure  of  $20,486.23"  should  read  "1989 
average  wage  figure  of  $20,099.55"  in 
both  places. 

Also  in  the  first  column,  after  the 
heading;  .Amount,  in  the  second  line, 
"$20,486.23"  should  read  "$20,099.55". 

A  telephone-announcement  machine 
has  been  installed  to  provide  callers 
with  the  determination  amounts 
announced  October  25, 1991,  in  the 
"1992  Cost-of-Living  Increase  and  Other 
Determinations"  notice.  The  telephone 
number  for  the  recording  is  (410)  965- 
3053. 

Dated:  April  14, 1992. 
Neil  |.  Stillman. 

Deputy  Assistant  Secretary.  Information 
Resources  Management. 
[FR  Doc  92-9137  Filed  4-20-92;  8:45  am) 

BILLING  CODE  4190-29-II 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Secretary 

(Docket  No»,  N-92-3362;  FR-3i&(>-N-C2.  N- 
92-3361;  FR-3193-N-02;  and  N-92-3360, 
FR-3194-N-02) 

Deadline  Extension  FY  1992  Fund 
Availability;  HOPE  for  Public  and 
Indian  Housing  Homeownership 
Program;  HOPE  for  Homeownership  of 
Multifamily  Units  Program:  HOPE  for 
Homeownership  of  Single  Family 
Homes  Program 

agency;  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  deadline  extension. 

summary:  hud  is  extending  the 
application  deadline  for  planning  and 
implementation  grants  in  the  HOPE 
(Homeownership  and  Opportunity  for 
People  Everywhere)  programs  for  those 
applicants  who  were  adversely  affected 
in  their  preparation  of  HOPE 
applications  as  a  result  of  the 
underground  flooding  of  the  Chicago 
River  on  April  13, 1992. 
DATES:  For  qualified  applicants,  the 
application  deadline  is  being  extended 
from  April  17.  1992  to  .April  27.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  the  HOPE  1  program,  contact  Gary 
Van  Buskirk,  Office  of  Resident 


Initiatives,  Department  of  Housing  and 
Urban  Development,  room  4112,  451 
Seventh  Street,  SW.,  Washington.  DC 
20410,  telephone  (202)  708^233. 

For  the  HOPE  2  program,  contact 
Margaret  Milner,  Office  of  Resident 
Initiatives,  room  6130  at  the  HUD 
address  listed  above,  telephone  (202) 
708-4542. 

For  the  HOPE  3  program,  contact  John 
Garrity,  Office  of  Affordable  Housing 
Programs,  room  7158  at  the  HUD 
address  listed  above,  telephone  (202) 
708-0324. 

To  provide  service  for  persons  who 
are  hearing-  or  speech-impaired,  this 
number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-877-TDDY,  1-800-877- 
8339,  or  202-708-9300.  (Telephone 
numbers,  other  than  "800"  TDD 
numbers,  are  not  toll  free.1 

SUPf>LtMtNT  ABV   !Nf  ORM*  T  ION:  On 

January  14, 1992,  HUU  published  Notices 
of  Fund  Availability  announcing  the 
availability  of  FY  1992  funds  for  the 
Hope  for  Public  and  Indian  Housing 
Homeownership  program  (HOPE  1)  (see 
57  FR  1550).  the  HOPE  for  Multifamily 
Units  program  (HOPE  2)  (see  57  FR 
1585),  and  the  HOPE  for 
Homeownership  of  Single  Family  Homes 
program  (HOPE  3)  (see  57  FR  1620). 

In  this  Notice,  HUD  is  extending  the 
application  deadline  for  planning  and 
implementation  grants  in  certain  HOPE 
programs  for  those  applicants  who  were 
adversely  affected  in  their  preparation 
of  HOPE  applications  as  a  result  of  the 
underground  flooding  of  the  Chicago 
River  on  April  13, 1992.  For  those 
applicants  who  qualify,  the  application 
deadline  is  being  extended  from  April 
17, 1992  to  close  of  business  on  April  27, 
1992. 

Following  are  the  programs  affected 
by  this  deadline  extension: 

1.  Applications  for  mini  planning 
grants  for  the  HOPE  1  and  HOPE  2 
programs; 

2.  Applications  for  full  planning  grants 
for  the  HOPE  1.  HOPE  2,  and  HOPE  3 
programs;  and 

3.  Applications  for  implementation 
grants  for  the  HOPE  2  and  HOPE  3 
programs. 

An  applicant  may  qualify  for  an 
extension  of  the  application  deadline  for 
the  programs  noted  above  if; 

(A)  The  applicant  submits  a 
certification  with  its  application 
describing  the  reasons  which  justify  a 
delayed  submission  pursuant  to  this 
Notice;  and 

(B)  HUD  determines  that  the 
certification  adequately  demonstrates 
that  the  applicant's  ability  to  prepare  or 
submit  the  applicable  HOPE  application 
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wds  substantially  impaired  as  a  result  of 
the  flooding  of  the  Chicago  River  on 
April  13, 1992.  If  HUD  approves  the 
certification,  the  application  will  be 
accepted  for  review. 

A  qualified  applicant  may  submit  an 
application,  or  may  revise  and  resubmit 
a  previously  submitted  application,  as 
long  as  the  application  is  received  by 
the  appropriate  HUD  field  office  by 
close  of  business  on  April  27. 1992.  All 
submission  requirements  other  than  the 
date  by  which  applications  must  be 
received  remain  unaffected  by  this 
Notice.  . 

Dated:  April  17, 1992. 
Grady  \.  Norri*. 

Assistant  General  Counsel  for  Regulations. 
IFH  Dor.  92-9426  Filed  4-20-02;  8:45  amj 


DEPARTMENT  OF  THE  INTERiCR 

Bureau  ot  Land  Management 
CA-066-02-3iC''--!5-FB26    ^82:'    :i9C0! 

Closure  and  Restrictions  on  PudIk 
Land  in  Riverside  County,  CA 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  closure  and 

rei'rictions  on  the  use  of  public  land  for 

the  protection  of  human  life  and  safety. 

summary:  Pursuant  to  the  regulations 
contained  in  43  CFR  8364.1(a)  the  Bureau 
of  I^and  Management  is  closing  to  all 
entry  approximately  2.000  acres  of 
public  lands  in  the  Whitewater 
Floodplain.  The  public  lands  are  within 
an  area  authorized  for  wind  generated 
electrical  production  and  collection  of 
water  in  percolation  ponds  for  water 
recharge.  This  combination  poses  an 
extreme  threat  to  human  safety  from 
;-;  •  ;*horized  entry. 
order:  Effective  on  April  21, 1992  the 
following  public  lands  are  closed  to  all 
forms  of  entry  and  public  use  including 
but  not  limited  to  motorized  vehicle  use, 
hiking,  windsurfing  and  swimming. 

T.  3S..  R.  4E.  SBBM..  Riverside  County, 
California; 
Section  20; 
Section  22; 
Section  28; 

A  map  of  the  area  described  above 
may  be  viewed  in  the  Palm  Spings — 
South  Coast  Resource  Area  office.  The 
closed  area  will  be  fenced,  gated  and 
posted. 

Personnel  exempt  from  the  area 
closure  include  any  Federal,  State  or 
local  officer,  or  member  of  any 
organized  rescue  or  fire-fighting  force  in 
the  performance  of  an  official  duty,  or 


any  person  actively  engaged  in 
operations  or  maintenance  of  wind 
parks  or  water  recharge  facilities.  All 
other  exemptions  to  this  order  are  by 
written  authorization  of  the  Palm 
Springs — South  Coast  Resource  Area 
Manager 

EFFfCnvE  DATE;  This  closure  is  effective 
on  April  21. 1992  and  expires  upon 
notification  of  th?  ..■■''-"-•— -^  -"--eT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  L  Kaldenberg,  Palm  Springs- 
South  Coast  Resource  Area  Manager. 
63-500  Garnet  Avenue,  P.O.  Box  2000. 
North  Palm  Springs,  CA  9225a-2000. 
f019l  251-0812. 

sufPiEMfN^AP-  iNfG^MATiON:  A  map 
showing  tne  area  aiiecied  by  this 
closure  order  is  available  by  contacting 
the  aforementioned  offices. 

Authority  for  this  temporary  closure 
order  is  found  in  43  CFR  8364.1. 
Violation  of  this  closure  is  punishable 
by  a  fine  not  to  exceed  SlOO.OOO  and/or 
imprisonment  not  to  exceed  12  months. 

Dated:  April  7, 1992. 
Gerald  E.  Hillier, 
District  Manager. 
[FR  Doc.  92-9184  Filed  4-20-92;  8:45  am] 

BILUNG  CODE  4310-40-«l 


[NV-943-92-5101-09-F301;  M-55315J 


Pipeline  Right-of-Wa , 
Nevada 


ipo'ica: 


Sec.  36.  SE't. 
T.  33  N  ,  R.  52  E., 

Sec.  13; 

Sec.l4,SE'/4,  E'-^iSWA: 

Sec.28.  NWV«; 

Sec.  32,  VW''4NW''4 
T.  33  N..  R   S3  E 

Sec.  8,  8Vi; 

Sec.  9.  S'/i; 

Sec.  10,  SVi: 

Sec.  17,  NViNVi; 

Sec.  18.  N  "2. 
T.  34  N..  R.  54  E., 

Sec.  25; 

Sec.  34.  SVi; 

Sec.36.  NViNWV*. 

Containing  approximately  140.72  acres. 

The  loop  lines  will  connect  to  an 
existing  Southwest  Gas  Company  line. 
The  application  also  requests  a  35-foot 
wide  temporary  work  space  abuV;ng  the 
proposed  right-of  way  An 
environmental  impact  statement  (ElS) 
was  completed  on  the  Northwest 
Pipeline  Project  which  included  these 
loop  lines.  The  final  EIS  was  published 
in  April  1992. 

The  application  and  related 
documents  are  available  for  rev.t.w  at 
the  Bureau  of  Land  Management, 
Nevada  State  Office,  8,50  Harvard  Way, 
Reno,  Nevada  69520. 
Maria  B  Bohl. 

Acting  Deputy  State  Director.  Operations. 
fFR  Doc  92-9129  Filed  4-20-92;  8:45  am] 

BiLLlMG  COOC  MIO-HC-M 


April  10. 1992. 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  is  to  inform  the 
public  that  a  right-of-way  application 
has  been  filed  for  a  lO-inch  gas  pipeline 
to  cross  38.7  miles  of  oiiblic  land. 
FOR  FURTHER  INFO^^M a-':Qn  CONTACT: 
Vienna  Wolder,  BLM  Nevada  btate 
Office.  850  Harvard  Way.  P.O.  Box 
12000.  Reno.  Nevada  89520.  702-785- 
6526. 

SUPPLEMcM' ARv  ,Nf  ohmaiion:  Paiute 
Pipeline  Company  has  applied  for  a 
right-of-way  grant  under  section  28  of 
the  Mineral  Leasing  Act  of  1920  (30 
U.S.C.  185).  to  construct  two  10-inch  gas 
loop  pipelines  across  the  following 
public  land: 

Mount  Diablo  Meridian.  Nevada 

T.  20,  N..  R.  21  E. 

Sees.  13,  22,  23,  24,  28.  and  32. 
T.  20  N..  R.  22  £.. 

Sees.  18. 19,  20,  and  22. 
T.  32  N,.  R.  51  E. 

Sees.  2  and  10. 

Sec.  8,  SE'/4SEV4; 

Sec.  18,  NV^iN'/^. 
T.  33  N.,  R.  51  E.. 


(AK-05O-423O-23;  AA-0732331 

Lease  of  Public  l^nd;  Meiers  Lake,  AK 

agency:  Bureau  of  Land  Management, 

interior. 

action:  Notice  of  realty  action. " 

SUMMARY:  This  notice  of  realty  action 
involves  a  proposal  for  a  20  year 
renewable  business  lease  to  Mr.  Galen 
Atwater.  The  lease  is  intended  to 
authorize  construction,  maintenance  and 
operation  of  tourist  related  facilities 
including  camping  areas,  recreational 
vehicle  parking  pads,  shower  and 
laundry  facilities,  motel  rooms  and  a 
maintenance  garage, 
DATES:  Comment  and  an  application 
must  be  received  by  June  5.  1992. 
ADDRESSES:  Comments  and  an 
application  must  be  submitted  to  the 
Glennallen  District  Manager,  PC,  Box 
147,  Glennallen,  Alaska  99588-014" 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McGmty  (907)  822-3217. 
SUPPLEMENTARY  INFORMATION:  The  site 
examined  and  found  suitable  for  leasing 
under  the  provisions  of  section  302  of 
the  Federal  Land  Po!;cy  and 
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Manaoement  Act  of  1976.  and  4,3  CFR 
2920,  IS  described  as  within: 

Sec  18.  T.  12  N.  R    :  V'v     Copper  River 
Meridian. 

An  application  will  only  be  aciepied 
froTi  Mr  Galen  Atwater.  who  owns  to 
adjacent  pnvate  property  and  has  a 
business  interest  in  the  existing  Mf  lers 
Lake  Lodge.  The  comments  and 
application  must  inriude  a  reference  to 
this  notice.  A  category-  1!I  processing  fee 
of  S550,00  must  be  submitted  with  the 
application  and  a  monitoring  fee  of 
S'iOO.OO  Will  be  due  prior  to  issuance  c* 
the  lease.  Annual  rental  shall  be  fair 
market  value  as  detprmmed  by 
appraisal. 

Dated  Apnl  6.  1W2. 
Gene  R  Keitb. 
D. ,'.  r.'T.'  Mannfipr. 
if'R  Dr>€.  92-B135  Filt?d  ♦-20-92;  8:45  amj 

SELLING  C00€  43W-J*-¥ 


(NV-930-92-4212-1 1;  N-37750! 

Realty  Action;  Classification  of  Public 
Land  for  Conveyance  for  Recreation 
and  Pubiic  Purposes  in  White  Pine  Co., 
NV 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  realty  action; 

1  issification  of  public  lands  for 
disposal  for  recreation  and  public 

p:.; 'poses. 

summary:  The  following  described 

public  land  will  be  classified  as  suitable 
for  conveyance  pursuant  to  the 
Recreation  and  Public  Purposes  Act  of 
June  14.  1926,  as  amended  (43  U.S.C.  869 
et  seq).  and  section  7  of  the  Act  of  June 
28,  1934  (48  Stiit.  1272),  as  amended  (43 
U.S.C.  315f). 

Mount  Diahio  Meridian,  Nevada 

T.  16  .\.  R  &4  F... 
Sec.  4,  S4S-2SV\'.4: 
Sec.  5,  SEWSE'-»SEy«; 
Sec.  8.  F.SNT.'-.  E'-i,WMjNEV4.  EViSEV*. 

NE''4NW-4SEV4; 
Sec.9,  WVi. 
Containing  580  acres. 

On  February  11. 1984.  the  lands  were 
classified  as  suitable  for  lease  only, 
under  the  Recreation  and  Public 
Purposes  Act,  for  a  public  shooting 
range  complex.  White  Pine  County, 
N'-'\'ada,  under  Recreation  and  Public 
S'urpooC  lease  N-37r50.  has  substantialU 
conipieled  development  of  the  land  into 
a  public  shooting  range  complex. 
Pursuant  to  the  Recreation  and  Public 
Purposes  Art,  therefore,  the  lands  wiii 
be  conveyed  without  monetary 
consideration.  This  notice  will  provide 
for  conveyance/disposal  of  the  lands 


under  this  Act.  The  lands  described  in  th.   lii>un<i,i:\  t. ."in.  »:.  townships  12  and 

this  notice  will  continue  to  be  IJ  \urth.  Kange  "  vVtst.  and  the  aurvey 

of  an  island  in  the  Mississippi  river  in 
Section  5,  township  12  North.  Range  7 
West,  and  Section  32,  in  Township  28 
North,  Range  7  West.  Fourth  Principal 
Meridian,  Wisconsin,  will  be  officially 
filed  in  Eastern  States.  Alexandria, 
Virgirria  at  7:30  p.m.,  on  June  3, 1992 

The  survey  was  made  upon  request 
submitted  by  the  Fish  and  Wildlife 
Service,  all  inquiries  or  protests 
concerning  the  technical  aspects  of  the 
survey  must  be  sent  to  the  Deputy  Slate 
Director  for  Cadastral  Survey,  Eastern 
States  ( Jf  Hi    ii!iri-hi,  a  f  Land 
Managinjei;:    vh.  Si>ulh  Pickett  Street 
Alexandria  \  rg ma  22304,  prior  to  7:30 
a.m..  Junes,  199;l 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $1,75  per  copy. 

Dated  April  14. 1992. 
Denise  I'   Mi*r:dith, 
State  Director 
|FK  Doc  92-9133  Filed  4-20-82;  6:45  am] 


segregated  from  all  other  forms  of 
appn^priation  under  the  public  land 
laws,  including  the  general  mining  laws, 
and  the  mineral  leasing  laws.  The  lands 
will  not  be  offered  fur  conveyance  until 
at  least  60  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register 

The  patent,  when  issued,  will  be 
subject  to  the  provisions  of  the 
Recreation  and  Public  Pmposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  authority  of 
the  United  States;  Act  of  August  30,  1890 
(26  StaL  391;  43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  such 
deposits  from  the  same  under  applicable 
law  and  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe. 

The  land  is  not  required  for  any 
Federal  purpose  Disposal  is  consistent 
with  the  Bureau's  planning  for  the  area. 
The  land  is  considered  chiefly  valuable 
for  disposal  under  the  said  Art  nf  )u!ie 
14,  1926.  as  amended,  and  such  cpcs,- 
is  deemed  to  be  in  the  public  interest  (43 
CFR  pan  2410.  and  §  2430-4.a: 
DATES:  Com^.^-nts  shall  be  submitted  by 

ADDRESSES:  Com.Tif'nts  should  be  sent 

to  the  District  ManaE'T,  Ely  District. 
fiC33  Box  3?5m.  Ely,  Nevada  89301- 

94ija 

FOR  FURTHER  INFORMATION  CONTACT 

Rr;-  ,,:i;  I-:  S|(ie.^pri  a'  ;~o::  ::8t4-4tt65. 

SUPPLEMENTARY  INFORMATION:  Any 
ad\  ersp  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification  of 
the  lands  described  in  this  notice  will 
become  effective  60  days  from  the  date 
of  publication  in  the  Federal  Register 

D„t*'(!   April  8  IQflZ, 
Kenneth  G.  Wallter, 
District  Manager. 

m.  U>),    9." -9114  Fi'.pd  4-20-92;  8:'45  am) 
BILLING  coot  «ai(>-«C-« 


(ES-962-4950-13.  ES-045095,  Group  U4 
Wisconsin  I 

Filing  of  Plat  of  the  Retracement, 
Extension  Survey  and  Survey  of  an 
Island  In  tt>e  Mississippi  River 


'MG  !;oi:,if  *,:m(::i-<..,  -m 


Th.. 


plat  of  the  retracement  of 


jortion  of  the  boundary  between 
Townships  12  and  13  North.  Range  7 
west,  an  extension  survey  of  a  portion  of 


Fish  and  Wndlife  Servk*- 

Issuance  of  Permit  'or  Marine 
Mammals 

On  December  26, 1991  a  notice  was 
published  in  the  Federal  K>'yiHier,  Vol. 
56,  No.  248.  Page  66873,  tnat  an 
application  bad  been  filed  with  the  Fish 
and  Wildlife  Service  by  Oregon  Coast 
Aquarium,  Newport,  OR  (PRT-762093) 
for  a  permit  to  impoH  one  male  and  two 
female  sea  otters  [Enhydra  lutris)  that 
were  beached  and  stranded  due  to  the 
1989  EXXf  !N  Valdez  oil  spill, 
Anchoragu,  ;\K..  from  the  Vancouver 
Public  Aquarhim.  Canada,  for  pubKc 
display. 

Notice  is  hereby  given  that  on  March 
3, 1992.  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  the  Fish  and  Wildlife  Ser\'ice 
issued  the  requested  permit  subject  to 
certain  conditions  set  forth  therein. 

The  permit  dn,-Timent8  themselves  are 
available  fc^r  f  u!»iic  inspection  by 
appointment  during  n   rr-   i  business 
hours  (7:45-4  l.'ii  at  :   •  r  sn  and  Wildlife 
Service's  Offx  e  nf  M.-!nagement 
Authority,  4401  Nunh  Fairfax  Drive, 
room  4232.  Arlington,  Virginia  22203 
(703/358-2104). 

Other  information  in  permit  file  is 
availat)i«'  umse;  the  Freedom  of 
Infonr,  ill   r  a   ■  i  i  any  person  who 
submits  a  vvifer,  request  to  the 
Servirr  s  (  iti!,--f   i!  Management 
Authority  a.  tiiu  above  address,  in 
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accordance  with  procedures  set  forth  in 
Department  of  the  Interior  regulations, 
43  CFR  part  2. 

Dated:  April  16, 1992.  I 

Susan  lacobsen. 

Acting  Chief.  Branch  of  Permits.  Office  of 
Manage  men  t  A  u  thority. 
[FR  Doc.  92-9232  Filed  4-20-92;  8:45  am] 
WLLWO  CODE  43ia-SS-M 


National  Park  Service 

General  Management  Plan/ 
Environmental  Impact  Statements: 
Manhattan  Sites;  Extension  of  Public 
Comment  Period,  Castle  Clinton 
National  Monument.  Federal  Hall 
National  Monument,  Hamilton  Grange 
National  Monument,  St.  Pauls  Chores 
National  Historic  Site,  Theodore 
Roosevelt  Birthplace  Nationa'  Hisfonc 
Site,  New  York,  NY 

Pursuant  to  the  no*:*'''-^*'"n  in  the 
March  10, 1992  Federal  Rpg'.ter  (57  FR 
8470).  the  National  Park  Service  (NFS) 
will  extend  the  public  comment  period 
on  alternatives  for  the  General 
Management  Plan  through  April  30, 1992. 
Written  comments  should  be  submitted 
to  the  Superintendent  of  Manhattan 
Sites  by  mail  at  Federal  Hall,  26  Wall 
Street,  New  York.  New  York  10005. 

Dated:  April  7, 1992.  , 

Steven  H.  Lewis, 

Acting  Regional  Director. 

[FR  Doc.  92-9282  Filed  4-20-92;  8:45  am] 

BIUJNC  COOe  4310-70-«l 


should  be  addressed  to  the  Advisory 
Commission,  Gettysburg  National 
Military  Park,  P.O.  Box  1080,  Gettysburg, 
Pennsylvania  17325.  Minutes  of  the 
meeting  will  be  available  for  inspection 
four  weeks  after  the  meeting  at  the 
permanent  headquarters  of  the 
Gettysburg  National  Military  Park 
located  at  95  Taneytown  Road, 
Gettysburg,  Pennsylvania  17325. 
Anthony  M.  Corbisiero. 
Acting  Regional  Director.  Mid-Atlantic 
Region. 
[FR  Doc.  92-9263  Filed  4-20-92;  8:45  am] 

BILUNG  COD6  «310-7<MI 


Dhted  Apr.!  3.  1992, 
Steven  H.  Levkis, 
Acting  Regional  Director. 
[FR  Doc  92-9264  Filed  4-20-92:  8:45  am] 

BtLUNG  COOC  4310-70-*! 


Gettysburg  National  Mi-t-afv  ^srx 
Advisory  Commissior" 

agency:  GeitysDurg  National  Military 

Park  Advisory  Commission. 

action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the  date 
of  the  third  meeting  of  the  Gettysburg 
Military  Park  Advisory  Commission. 

Date:  Apnl  23, 1992.  | 

Time:  7  p.m.-9  p.m. 

Irclemenl  Weather  Reschedule  Date:  None. 

ADDRESSES:  Keefauver  Elementary 
Scr-c^..  .\A  Purpose  Room,  East 
Confederate  Avenue.  Gettysburg, 

FOR  FXIRTHER  INFORMATION  CONTACT: 

Jose  A.  Cisneros,  Superintendent, 
Gettysburg  National  Military  Park,  P.O. 
Box  1080.  Gettysburg.  Pennsylvania 
1  ~  3  23 
SUPPtEMENTARY  INFORMATION:  The 

r.eeting  will  be  open  to  the  public.  Any 
member  of  the  public  may  file  with  the 
Commission  a  written  statement 
concerning  agenda  items.  The  statement 


Sudbisry  Assabe*  and  Concord  Rivers 

Study  Committee  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92^i63,  86  Stat.  770,  5  U.S.C. 
app.  1  8  10).  that  the  first  meeting  of  the 
Sudbury,  Assabet  and  Concord  Rivers 
Study  Committee  will  be  held 
Wednesday,  April  29. 1992. 

The  Committee  was  established 
pursuant  to  Public  Uw  101-628.  The 
purpose  of  the  Committee  is  to  consult 
with  the  Secretary  of  the  Interior  and  to 
advise  the  Secretary  in  conducting  the 
study  of  the  Sudbury.  Assabet  and 
Concord  River  segments  specified  in 
section  5{a)(110)  of  the  Wild  and  Scenic 
Rivers  Act.  The  Committee  shall  also 
advise  the  Secretary  concerning 
management  alternatives  should  some 
or  all  of  the  river  segments  studied  be 
found  eligible  for  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System. 

The  meeting  will  convene  at  7:30  p.m. 
at  the  Great  Meadows  National  Wildlife 
Refuge  Headquarters,  Weir  Hill  Road, 
Sudbury,  MA,  for  the  following  purpose: 

1.  Swearing  In  of  Advisory  Committee 
Members; 

2.  Election  of  Interim  Officers;  "^ 

3.  Study  Overview; 

4.  Discussion  of  Formation  of  a 
Nominations  Subcommittee; 

5.  Next  Meeting  Dates  and  Location; 

6.  Opportunity  for  Public  Comment. 
Interested  persons  may  make  oral/ 

written  presentations  to  the  Committee 
or  file  written  statements.  Such  requests 
should  be  made  to  the  official  listed 
below  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the  Chief 
Office  of  Communications,  National 
Park  Service.  North  Atlantic  Region.  15 
State  Street.  Boston.  MA  02109  (817) 
223-5199. 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  m 
the  National  Register  were  received  by 
the  National  Park  Service  before  Apni  8, 
1992.  Pursuant  to  §  80.13  of  36  CFR  part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  cntena  for 
evaluation  may  be  forwarded  to  the 
National  Register.  National  Park 
Service,  P.O.  Box  37127.  Washington.  DC 
20013-7127.  Wntten  comments  should 
be  submitted  by  May  6.  1992. 
Carol  D.  Shuil, 
Chief  of  Registration,  National  Register. 

California 

Contra  CosU  County 
New  Hotel  Carqumez.  410  Harbour  Way, 
Richmond.  92000466. 

Delaware 

Sussex  County 

Lewes  Historic  District  (Boundary  Increase). 
Roughly  bounded  by  Front  St..  Savannah 
Rd..  McFee  St.  and  the  Penn  Central  RR 
tracks.  Lewes  and  Rehobeth  Hundred. 
Lewes.  92000462. 

Indiana 

V  igo  County 

First  National  Bank  (Downtown  Terre  Haute 

MRA),  509  Wabash  Ave..  Terra  Haute, 

92004576. 

K  a  n  -id  s 

Lyon  County 

Finney.  Warren  Wesley.  House,  927  State  St., 
Emporia,  92000470. 

Mississippi 

VVdiren  County 

Bella  Fleur.  1123  South  St.,  Vicksburg. 
92000469. 

Oregon 

Multnomah  County 

Union  Station  (Boundary  Increase).  Along 

track  frontage  of  original  district  boundary, 

Portland,  92000461. 

Pennsylvania 

Erie  County 

Erie  Federal  Courthouse  and  Post  Office.  Jet. 
of  6th  and  State  Sts..  Erie.  92000468. 


vicinity.  9 
Vermont 
Chirtendea  I 

Richmond  L 


Restricted 
|FRUoc.92- 
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Rhode  Island 
Wasfakigton  County 

D»'R-py  Cottage.  868  Mafunuck  Beach  Rd.. 
South  Kingsffjwn  ?>2n004fi~ 

Utah 

Duchesne  County 

Simmons  Ranch,  a  mi.  S  of  US  40,  Fruitland 
virimry  <»20004«3 

Vermont 

Chittenden  County 

Richmond  Underwear  Company  Building. 
Millpt  S«,.  Richmond,  «>200046?i 

Wisconsin 

St  Croix  County 

R  /,  ffackptt  fShipts-reck).  Address 
Restricted^.  Green  Bay  vicinity.  9200O4M 

!FR  Doc.  92-91 7l>'+i£d  4-2f>-92;  a-4,5  am| 

BILUNO  CODE  «31ft-70-ll 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Public  Information  Collection 
Requirem«ntt  Sulamitted  to  0MB  tor 
Review 

';  ne  Agency  fnr  International 
Dcveiopment  (A-I,D,)  submitted  the 
following  public  information  collection 
requirements  to  OMB  for  review  and 

clec'.rdnce  under  the  Paperwork 
Rfdurtion  Act  of  \980.  Public  Law  96- 
5'il   Comments  regarding  these 
i-^tn.-;nation  collections  should  be 
addres.sed  to  the  OMB  reviewer  hsted  a- 
the  end  of  the  entry  no  later  than  ten 
days  after  publication.  Comments  may 
also  be  addressed  to,  and  copies  of  the 
submissions  obtained  from  the  Reports 
Managem.ent  Officer,  Fred  D,  Allen. 
(-03!  BT-S-IS?.!  AS/ISS.  room  1209B,  SA- 
14,  Washington.  DC  20523-1413, 

Date  Submitted.  April  6, 1992. 

Submitting  Agency.  Agency  for 
In'ernationa!  Development. 

O.MB  Number.  0412-0536. 

Form  Numbers:  AID  1420-62. 

Type  of  Submission:  Renewal, 

Title:  Report  of  Medical  Exam.indtion, 

P'jrpos,-':  When  ,A  ID,  hires  contractor 
pffsonne!  for  o\  erseas  assignm.ents,  the 
contractors  are  required  to  obtain  a 
physician's  certification  that  they  are 
physically  qualified  to  engage  m  the 
type  of  activity  for  which  they  will  be 
employed.  Physicians  who  do  not 
regularly  deal  with  patients  going  to 
lesser  developed  countries  do  not 
appreciate  the  difficulties  of  providing 
even  the  m.ost  basic  medical  services  m 
many  such  areas.  This  form  requests  the 
minimum  information  needed  in  order  to 
make  a  determination  as  to  whether  or 


not  the  individual  should  tra\  el  to  the 
post  in  qucfstion-  The  State  Department  s 
Off.ce  of  Medical  Services  (M  MF.i) 
reviews  the  form  prior  to  departure  to 
insure  the  Mission  or  Embassy  medical 
facility  can  meet  special  medical  needs 
of  the  contractor.  Thus  the  need  for 
future  medical  evacuations  would  be 
reduced,  since  M/MRD  would  find  most 
existing  medical  probU  ms  that  could  not 
be  dealt  with  locally  and  the  individual 
would  then  most  likely  be  denied 
approval  to  post. 

Annual  Reporting  Burden 

Respondents:  1650;  annual  responses: 
1:  average  hours  per  response:  4:  burden 
hours:  6600. 

Reviewer.  Ma.-shiiil  .Vfills  (20:;)  ,3<i5- 
7340.  Office  of  Management  and  Budgt  t 
room  3201.  New  Exrcutive  Office 
Building,  Washington.  DC  20503. 

Date:  Apnl  9, 1992. 

Eiizat>eth  Baltimore, 

Information  Support  Services  Division. 

[FR  Doc  92-9131  Filed  4-20-92;  8:45  am) 

BILDNG  CODE  61I«-01-II 


INTERSTATE  COMMERCE 
COMMISSION 

AvaiiatMlity  of  EnvlronmentaJ 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments 
for  the  proceedings  listed  below.  Dates 
environmental  assessments  are 
available  are  listed  below  for  each 
individual  proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Johnnie  Davis  or  Ms.  Victoria  Dettmar, 
Interstate  Commerce  Commission, 
Section  of  Energy  and  Environment, 
room  3219,  Washington.  DC  20423.  (202) 
927-5750  or  (202)  927-6211 

Comments  on  thi-  fniinwiri).; 
assessment  are  due  15  d.rvs  after  the 
date  of  a\<-iiability 

■'.iJ-,i,>  iStib-No.  73X),  Union  Pacific  Railroad 
Company — Abandonment  Exemption — in 
Goodling  County.  Idaho  (Norlhside 
Branch).  F_^  avaiidhle  4, 17/92. 

Sidnp)  L.  Strickland,  Jr^ 
Secretary. 

(FR  Doc.  92-9202  Fiied  4-2ft-92;  a45  am) 
BliUWG  CODC  yoM-v^-m 


DEPARTM£NT  OF  LABOR 

EmptoymerH  and  Trstnmg 
Admlnisffstlon 

DEPARTMENT  OF  EDUCATtON 

Otfice  ot  VocatKxiaf  and  Adim 
Education 

Skill  Standards  and  Cemticatton 
issues  Paper  Pubhc  Meetings; 
Correction 

ftGrNCitS:  Employment  and  Training 
A_;niirustration,  Labor  and  Office  of 
Vocational  and  Adult  Education. 
Education. 

action:  Correction. 

SUMMARY  I    :*!'  Vti  h  la,  1992  edition 
ui  Uie  Fjwierai  Register  (57FR9488),  the 
Employment  and  Training 
Administration  of  the  Department  of 
Labor  and  the  Office  of  Vocational  and 
Adult  Education  of  the  Department  of 
Education  announced  a  series  of  five 
public  meetings  on  the  issue  of 
>    '    I'l'l   irfiistry-based  skill 
^     ;  .j<!' ^  rir.i  certification.  These 

take  place  on  April  14  in 
21  in  Atlanta,  April  24  in 
1  28  in  San  Francisco  and 
.shington.  DC.  The 
h  of  these  meetings  was 
(  nt  'ice.  Subsequent  to 


meetings  »; 

Boston,  .'Kpnl 
Chicagr    >[>' 

April  'M  '  : ::  W 
location  of  fii 
included  in  iti 


publication    n  M.-ch  18,  the  location  for 
the  meeting  .;   W  ..shington,  DC  on  April 
30  was  changed.  The  new  location  for 
the  Washington.  DC  meeting  is  the 
DuPont  Plaza  Hotel  at  1500  New 
Hampshire  Avenue,  NW.,  Washington, 
DC 

FOR  FURTHER  l»4f ORMAtioi.)  CONTACT: 

James  Van  Erden.  Adxninislratuc,  Office 
of  Work-Based  Learning.  U.S. 
Department  of  Labor,  room  N-4649.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  (Telephone:  202/535-0540)  or 
Debra  Nolan,  Senior  Program  Advisor, 
Business  and  Education  Standards, 
Division  of  National  Programs,  MES- 
4518v  Office  of  Vocational  and  AduM 
Education.  U.S  Department  of 
Education,  330  C  Street  SW.. 
Washington.  DC  20202-7242 
(Telephone:  202/732-2417). 

Signed  in  Washington.  DC  on  this  10th  day 

of  April, 

Rob*  Ms  T   ioiMS, 

Assistant  Secretary  of  Labor 

Betsy  Brand, 

Assistant  Secretary  of  Education. 

[FR  Doc.  82-8220  Filed  4-20-92:  »:46  »in) 

B'l  ,1,  i»G  COOf  *000-C. '  •*«    *«  '»■■ 
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LEGAL  SERVICES  CORPORATtON 

Availability  of  Funds  and  Requests  fo^ 
Meritorious  and  Innovative  Grant 
Proposals 

agency:  Legal  Services  Corporation. 
action;  Announcement  of  funding. 


summary:  The  Legal  Services 
C  "p  ra-on  (LSC  or  Corporation) 
announces  that  up  to  $500,000  is 
available  during  federal  fiscal  year  1992 
(beginning  October  1. 1991  through 
September  30. 1992)  for  the  promotion  of 
delivery  of  high  quality,  civil  legal 
services  to  the  poor.  The  Corporation, 
through  its  Office  of  Field  Services 
(OFS).  solicits  grant  proposals  from  its 
existing  grantees,  other  non-profit 
organizations,  bar  associations,  and 
other  interested  parties.  The 
Corporation  shall  make  grants  for  those 
proposals  deemed  meritorious  or 
innovative.  Each  grant  will  be  on  a 
onetime,  non-recurring  basis  with  a 
grant  term  of  up  to  12  months,  and  in  an 
amount  no  greater  than  $75,000  per 
grant.  All  grants  will  be  awarded 
pursuant  to  the  authority  conferred  by 
sections  1006(a)(1)(B)  and  1006(A)(3)  (42 
U.S.C.  2996e(a)(l)(B))  of  the  Legal 
Ser\'ices  Corporation  Act  of  1974,  as 
amended. 

APW.1CAT10N:  Applications,  including 
tt  err.  :al  guidelines  for  proposals,  and 
criteria  to  be  used  in  evaluating 
proposals,  will  be  available  after  May  1, 
1992.  All  inquiries  concerning 
applications  should  be  addressed  to 
Ressie  Walker.  Grants  Specialist,  at 
(202)  863-1837. 

DATES:  Grant  proposals  will  be 
reviewed  in  July  1992.  Consequently, 
proposals  must  be  received  by  the 
Office  of  Field  Services  no  later  than  5 
pm.  June  30. 1992. 

ADDRESSES:  Office  of  Field  Services. 
Legal  Services  Corporation.  400  Virginia 
Avenue.  SW..  Washington.  DC  20024- 
2751.  Effective  on  or  about  June  1, 1992, 
the  new  address  of  the  Office  of  Field 
Services  will  be  750  First  Street,  NE., 
11th  Floor,  Washington,  DC  20002^250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Re8s;e  U  a:^;;:.  0:i.:t  _;  i  --.:.  services, 
(202]  863-1837,  This  number  shall 
change  as  a  result  of  the  June  move.  The 
new  number  has  not  yet  been  assigned. 

Dated:  April  16, 1992. 
Ellen  J.  Smead, 

Director.  Office  of  Field  Services. 
|FR  Doc.  92-923a  Filed  4-20-92;  8:45  am] 


NAT!ONAl,  FOUNDATiON  ON  THE 

ARTS  AND  THE  HUMANITIES 

Coooef3*'ve  Ag''ee"ie'^t  To  Heip 
An^'iOiSter  Applicant  Evaluations 

agency:  National  Endowment  for  the 

Arts. 

action:  Notification  of  availability. 

s  J  M  M  A  p  /:  The  National  Endowment  for 
trie  Arts  i8  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  with  a  qualified  individual  or 
organization  to  assist  the  Endowment's 
Dance  Program  in  the  administration 
and  coordination  of  on-site  artistic  and 
administration  evaluations  of  grant 
applications.  Duties  include 
disbursement  of  funds  to  evaluators, 
making  travel  arrangements, 
maintaining  records,  and  submitting 
reports.  Those  interested  in  receiving 
the  Solicitation  package  should 
reference  Program  Solicitation  PS  92-05 
in  their  written  request  and  include  two 
(2)  self-addressed  labels.  Verbal 
requests  for  the  Solicitation  will  not  be 
honored. 

DATES:  Program  Solicitation  PS  92-05  is 
scheduled  for  release  approximately 
May  15. 1992  with  proposals  due  on  June 

ADDRESSES:  Requests  for  the 
Solicitation  should  be  addressed  to 
National  Endowment  for  the  Arts, 
Contracts  Division,  room  217. 1100 
Pennsylvania  Ave..  NW..  Washington. 
DC  20506. 

FOR  FURTHER  INFORMATiON  CONTACT: 
William  I.  Hummel,  Contracts  Division, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20506  (202/682-5482). 

William  I.  Hummel, 

Director,  Contracts  and  Procurement 

Division. 

[FR  Doc.  92-9132  Filed  4-20-92;  8:45  am] 

BHJJNa  COOe  7537-01-11 


Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the  NSF 
Research  Equipment  Gran!  (REG)  Program 

Contact  Person.  Drs.  Mana  Burka  and 
Farley  Fisher,  Program  Directors,  (202)  357- 
9606. 

Type  of  Meeting:  Closed. 

Reason  for  Closing:  The  nominations  and 
proposals  being  reviewed  include  information 
of  a  proprietary  or  confidential  nature, 
including  technical  information:  financial 
data,  such  as  salaries;  and  personal 
information;  fmancial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  nominations 
and  proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Datpd:  Apn!l5.  1992. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  92-9156  Filed  4-20-fl2;  8:45  am] 

BILUWQ  COOE  7555-OVII 


BiLl:NG  code   "3«-C 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  -in  Chemical 
ana  The^ma!  Systems,  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463, 
as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  in  Chemical 
and  Thermal  Systems. 

Date  and  Time:  May  4. 1992:  8:30  a.m.  to  5 
p.m. 

Place:  National  Science  Foundation,  room 
1242. 1800  G  St..  NW..  Washington,  DC. 


Special  Emphasis  Panel  in  Chemical 
and  Thermal  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463. 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting; 

Name:  Special  Emphasis  Panel  in  Chemical 
and  Thermal  Systems. 

Date  and  Time:  May  4, 1992;  8:30  a.m.  to  5 
p.m. 

Place:  Room  523.  National  Science 
Foundation.  1800  G  Street,  NW..  Washington. 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Drs.  Merrill  K.  King  4 
Michael  M.  Chen.  Program  Directors.  (202) 
357-9606. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  to  the  Division  of  Chemical 
and  Thermal  Systems  concerning  proposals 
submitted  to  the  Division  for  fmancial 
support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  NSF  Research  Initiation 
Awards  Program. 

Reason  for  Closing  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  US.C. 
552b.(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act 

Dated:  Apnl  15. 1992. 

M.  Rebecca  Winkler. 
Committee  Management  Officer. 

[FR  Doc.  92-9157  Filed  4-20-92:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  (0MB) 
Review 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  0MB  review 
information  collection. 

summary:  The  NRC  has  recently 

submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  [44  U.S.C. 
chapter  35). 

1.  Type  of  Submission,  New.  Revision, 
or  Extension: 

Revision:  10  CfTl  parts  20  and  61, 
Low-Level  Waste  Shipment  Manifest 
Information  and  Reporting. 

A'etvv  NRC  Uniform  Low -Level 
Radioactive  Waste  Manifest  forms. 

2.  The  Title  of  the  Information 
Collection:  10  CFR  parts  20  and  61,  Low- 
Level  Waste  Shipment  Manifest 
Information  and  Reporting. 

3.  The  Form  Number  if  Applicable: 
NRC  Forms  540  and  540A,  541  and  541A, 
and  542  and  542A. 

4.  How  Often  the  Collection  Is 
RequTed:  Quarterly  reporting  or  less  to 
the  NRC  depending  upon  specific  license 
conditions.  Forms  are  used  whenever 
low-level  waste  is  shipped. 

5.  Who  Will  Be  Required  or  Asked  To 
Report:  All  NRC  licensed  low-level 
waste  facilities.  All  generators, 
collectors,  and  processors  of  low-level 
waste  intended  for  disposal  at  a  low- 
level  waste  facility  must  complete  the 
appropriate  forms. 

6.  An  Estimate  of  the  Number  of 
Responses: 

For  the  Rule:  14,457, 
For  NRC  Form  540:  9.600. 
For  NRC  Form  541:  9,600. 
For  NRC  Form  542: 1,200. 

7.  An  Estimate  of  the  Number  of 
Hours  Needed  Annually  To  Complete 
the  Requirement  or  Request:  For  the 
proposed  rule,  approximately  13,100 
hours  (0,9  hours  per  response).  For  the 
NRC  Forms,  approximately  24,400  hours: 

For  NRC  Form  540,  6.200  hours  (0.65 
hours  per  response),  for  NRC  Form  541, 
17,425  hours  (1.82  hours  per  response), 
and  for  NRC  Form  542,  780  hours  (0.65 
hours  per  response). 

6.  An  Indication  of  Whether  Section 
3504 (hj.  Public  Law  96-511  Applies: 
Applicable. 

9,  Abstract:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend  its 
regulations  in  10  CFR  parts  20  and  61  to 
improve  low-level  waste  (LLW) 


shipment  manifest  information  and 
reporting.  The  proposed  rule  and  new 
forms  would:  (1)  Im.prove  the  quality  and 
uniformity  of  information  contained  in 
■manifests  which  are  required  to  control 
transfers  of  low-level  radioactive  waste 
intended  for  disposal  at  a  land  disposal 
facility;  (2)  establish  a  set  of  forms  to 
serve  as  a  national  Uniform  Low-Level 
Radioactive  Waste  Manifest,  in 
response  to  requests  by  Compacts  and 
States;  (3)  require  the  use  of  one  of  these 
forms  as  a  mandatory  shipping  paper  for 
LLW  transport;  (4)  require  LLW  disposal 
site  operators  to  electronically  store  the 
information  contained  in  the  uniform 
manifest  documents  for  each  container 
and  (5)  require  the  disposal  site 
operators  to  report  the  uniform  manifest 
information  on  a  machine-readable 
medium  (e.g..  magnetic  disks  or  tapes). 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC. 

Comments  and  questions  can  be 
directed  by  mail  to  the  0MB  reviewer: 
Ronald  Minsk.  Office  of  Information  and 
Regulatory  Affairs  (3150-0014;  3150- 
0135;  and  3150-    ),  NEOB  3019.  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo  Shelton  (301)  492-6132. 

Dated  at  Bethesda,  Maryland  this  10th  day 
of  April,  1992. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 

Resources  Management. 

(FR  Doc.  92-9103  Filed  4-20-92;  8:45  am] 

BltUNG  CODE  7590-«1-M 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Planning 
and  Procedures;  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  wil!  hold  a  meeting  on 
May  5, 1992.  room  P^22,  7920  Norfolk 
Avenue.  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  will  be  closed  to  discuss 
the  qualifications  of  candidates 
nominated  for  appointment  to  the  ACRS. 
This  session  will  be  closed  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  per  5  U.S.C. 
552b(c)(6). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 


Tiifsdav    M;n  5   1992--.1  r 't'    '  fit:i  ''^  """' 
p  rn 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Qualifications  of  candidates 
nominated  for  appointment  to  the  ACRS 
will  also  be  discussed. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer.  Mr.  Raymond  F.  Fraley 
(telephone  301/492-4516)  between  7:30 
a.m.  and  4:15  p.m.  e.s.t.  Persons  planning 
to  attend  this  meeting  are  urged  to 
contact  the  above  named  individual  one 
or  two  days  before  the  scheduled 
meeting  to  be  advised  of  any  changes  in 
schedule,  etc..  that  may  have  occurred. 

Dated:  April  14, 1992. 
Sam  Ouraiswamy, 
Chief  Nuclear  Reactors  Branch. 
(FR  Doc,  92-9218  Filed  4-20-92;  8:45  am) 

BILLING  CODE  7S90-01-M 


.Advisory  Cc  remittee  on  Rear  to  ■■ 
Sa'eguards,  Joint  Meeting  o*  the 
Subcommittees  on  Computp-s  i'- 
Nuciear  Power  Plant  Ope' ■''■■'y"''i  -v: 
Human  Factc^s.  Meeti^'g 

The  ACRS  Subcommittees  on 
Computers  in  Nuclear  Power  Plant 
Operations  and  Human  Factors  will 
hold  a  joint  meeting  on  May  5, 192,  room 
P-110,  7920  Norfolk  Avenue,  Bethesda. 
MD. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
privileged  and  proprietary  information 
(5  U.S.C.  552b(c)(4)), 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
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Tue«da>.  May  5   19^2—3  p.m.  Until  5  30 

p  m. 

The  Subcommittees  will  discuss 
international  computer  activities  with 
the  NRC  staff. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer.  Mr.  Herman  Alderman 
(telephone  301/492-7750)  between  7:30 
a.m.  and  4-.15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 

advised  of  any  changes  in  schedule,  etc.. 

which  may  have  occurred.  I 

Dated:  April  14, 1992.  ' 

Sam  Duraiswamy, 
Chief,  Nuclear  Reactors  Branch. 
[FR  Doc.  92-9219  Filed  4-10-92;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards,  Joint  Meeting  of  the 
Subcommittees  on  Computers  in 
Nuclear  Power  Plant  Operations  and 
Advanced  Boding  Water  Reactors. 
Meeting 

The  ACRS  Subcommittees  on 
Computers  in  Nuclear  Power  Plant 
Operations  and  Advanced  Boiling 
Water  Reactors  will  hold  a  joint  meeting 
on  May  5. 1992.  room  P-110.  7920 


Norfolk  Avenue,  Bethesda,  MD,  with 
representatives  of  the  General  Electric 
Company  (GE)  and  the  NRC  staff. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
privileged  and  proprietary  information 
(5  U.S.C.  552b{c)(4)). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  May  5, 1892 — 8:30  ajn.  Until 
2:30  pjn. 

The  Subcommittees  will  discuss 
control  room  design  for  the  GE 
Advanced  Boiling  Water  Reactor 
Standard  plant. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairmen;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrarrgements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussion* 
with  representatives  of  GE  and  the  NRC 
staff,  their  consultants,  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer,  Mr.  Herman  Alderman 
(telephone  301/492-7750)  between  7:30 
a.m.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
that  may  have  occurred.  * 

Dated:  April  14, 1992. 
Sara  Duiaiswamy, 
Chief.  Nuclear  Reactors  Branch. 
|FR  Doc.  92-9220  Filed  4-20-92;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards,  Ad  Hoc  Subcommtttee  on 
Design  Acceptance  Criteria;  Meeting 

The  ACRS  Ad  Hoc  Subcommittee  on 
Design  Acceptance  Criteria  will  hold  a 
meeting  on  Way  6.  1992.  room  P-110, 
7920  Norfolk  .Avenue,  Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  May  6, 1992 — B;30  a.m. 
Until  12  Noon 

The  Ad  Hoc  Subcommitlee  will 
discuss  use  of  Design  Acceptance 
Criteria  (DAG]  in  the  regulatory  process 
and  other  related  matters. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  wntten  statements  will  be 
accepted  and  made  available  to  the 
Committee  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by- 
members  of  the  Subcom.mittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  mem.ber  named  below  as 
far  m  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Ad  Hoc  Subcomm.it'.ee 
along  with  any  of  its  consultants  who 
may  be  present,  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 

The  Ad  Hoc  Subcommittee  will  then 
hear  presentations  b>  and  hold 
discussions  with  representatives  of  the 
NRC  staff,  its  consultants,  and  other 
interested  persons  regarding  this  matter 
Representatives  of  the  General  Electric 
Company  will  also  participate,  as 
appropriate. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer.  Dr.  Medhal  El-Zeftawy 
(telephone  301/492-9901)  between  7  30 
a.m  and  4  15  p.m..  E.S.T,  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  nam.ed 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
chaises  in  schedule,  etc.,  that  may  have 
occurred. 
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Dated  .April  14,  1992. 
Sam  Duraiswamy, 

Chsff S'uclear Reactors  Branch. 

[FR  Doc.  92-9221  Filed  4-20-92.  8.45  amj 
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Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  proposed  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide.  DG-1021,  "Selection, 
Design,  Qualification,  Testing,  and 
Reliability  of  Emergency  Diesel 
Generator  Units  Used  as  Class  IE 
Onsite  Electric  Power  Systems  at 
Nuclear  Power  Plants."  is  the  Second 
Proposed  Revision  3  to  Regulatory 
Guide  19,  This  guide  is  being  developed 
to  provide  guidance  acceptable  to  the 
NRC  staff  for  complying  with  the 
Commission's  requirements  that  diesel 
generator  units  intended  for  use  as 
onsite  emergency  power  sources  in 
nuclear  power  plants  be  selected  with 
sufficient  capacity,  be  qualified,  and 
have  the  necessary  reliability  and 
availability  for  station  blackout  and 
design  basis  accidents 

This  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  It  has  not  received  com.plete 
staff  review  and  does  not  represent  an 
official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data 
Written  comments  may  be  submitted  to 
the  Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  'Washington.  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  .NRC  Public  Document 
Room.  2120  L  Street  NVV..  'Washington. 
DC.  Comments  will  be  most  helpful  if 
received  by  July  6, 1992. 

Although  a  time  is  given  for  comments 
on  these  drafts,  comments  and 
suggestions  in  connection  with  items  for 
inclusion  in  guides  currently  being 
developed  or  improvements  in  all 
published  guides  are  encouraged  at  any 
time. 


Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW.. 
Washington,  DC,  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Attention;  Director,  Distribution  and 
Mail  Services  Section.  Telephone 
requests  cannot  be  accommodated. 
Regulatory  guides  are  not  copyrighted. 
and  Commission  approval  is  not 
required  to  reproduce  them. 

(5U.S.C.  5521a)) 

Dated  at  Rockville.  Maryland,  this  12th  day 

of  March  1992. 

Fiir  the  Nuc  iedr  Regulatory  Commission. 
Warren  Minners, 

Director,  Division  of  Safety  Issue  Resolution, 
Office  of  Nuclear  Regulatory  Research. 
(FR  Doc  92-9216  Filed  4-20-92;  8:45  am] 
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[Docket  No.  50-423] 

FItchburg  Gas  and  Electric  Light 
Company;  Transfer  of  Control  of 
License 

Notice  IS  hereby  given  that  the  United 
States  Nuclear  Regulatory  Commission 
(Commission)  is  considering  approval 
under  10  CFR  50.80  of  the  transfer  of 
control  of  the  license  for  .0217  percent  of 
Millstone  Nuclear  Power  Station,  Unit 
.No  3  to  UNITIL  Corporation,  a  holding 
company.  The  current  licensee, 
Fitchburg  Gas  and  Electric  Light 
Company  (Fitchburg)  will  remain  as  1  of 
15  holders  of  Facility  Operating  License 
No  NPF-;9  By  letter  dated  Apnl  14, 
1992,  Fitchburg  informed  the 
Commission  that  the  current  holders  of 
shares  of  Fitchburg  common  stock  will 
become  holders  of  shares  of  the  common 
stock  of  UNITIL  on  a  share-for-share 
basis  and  that  Fitchburg,  as  a  wholly 
owned  subsidiar>'  of  UNITEL.  will 
continue  m  existence  as  a  separate 
corporation 

Pursuant  to  10  CFR  50. BO  the 
Commission  may  approve  the  transfer  of 
control  of  a  license,  after  notice  to 
interested  persons,  upon  the 
Commission  s  determination  that  the 
holder  of  the  license  following  the 
transfer  of  control  is  qualified  to  have 
the  control  of  the  license  and  the 
transfer  of  the  control  is  otherwise 
consistent  with  applicable  provisions  of 
law,  regulations  and  orders  of  the 
Commission.  Fitchburg  has  expressed  its 
conclusion  that  NRC  approval  is  not 
required  for  this  transaction.  However, 


NRC  is  publishing  this  notice  to  assure 
compliance  with  10  CFR  50.80  for  such 
approval. 

For  further  details  with  respect  to  the 
subject  transfer,  see  letter  from  LeBouef. 
Lamb,  Leiby  and  MacRae.  of  April  14. 
1992.  available  for  public  inspection  at 
the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC  20555  and 
the  local  public  document  room  located 
at  Thomas  Valley  State  Technical 
College,  574,  New  London  Turnpike. 
Norwich,  Connecticut  06103-3499. 

Dated  at  Rockville.  Maryland  thia  16th  day 
of  April  1992. 

Fnr  the  Nuclear  Regulatory  Commission. 
Ranald  W,  Heman. 

Acting  Director.  Project  Directorate  1-4. 
Division  of  Reactor  Projects-l/ II,  Office  of 
Nuclear  Reactor  Regulation. 
'FP  n^r  op  000-  Filed  4-20-92;  8:45  am] 
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PHYSICLAN  PAYMENT  RE'VILW 
COMMISSION 

Commission  Meeting 

agency:  Physician  Payment  Review 

Commission. 

action:  Notice  of  meeting. 

summary:  The  Commission  will  hold  its 
:  .  >    ;  ublic  meetings  on  Thursday  and 
Friday.  May  7  and  8. 1992  at  the 
Sheraton  City  Centre.  1143  New 
Hampshire  Avenue  NW..  Washington, 
DC  202-775-0800  in  the  City  Centre 
Ballroom.  The  meetings  will  begin  at  9 
a.m.  The  Commission  will  be  discussing 
its  forthcoming  reports  on  Volume 
Performance  Standards,  Monitoring 
Access  under  the  Medicare  Fee 
Schedule,  and  Monitoring  Beneficiary 
Financial  Liability,  as  well  as  the 
President's  budget. 

ADDRESSES:  The  Commission  is  located 
at  2120  L  Street.  NW..  in  suite  510. 
Washington.  DC.  The  telephone  number 
is  202/853-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lauren  LeKoy.  Dtpuiy  ijuei-'iui.  ^02/ 
653-7220. 

SUPPLEMENTARY  INFORMATION: 

inforniatiun  about  li^ie  e.\<n.i  agenda  for 
the  public  meetings  can  be  obtained  on 
Friday,  May  1. 1992.  Copies  of  the 
agenda  can  be  mailed  at  that  time. 
Please  direct  all  requests  for  the  agenda 
to  the  Commission's  receptionist. 
Paul  B.  Gin8bui;g. 
Executive  Director. 
[FR  Doc.  92-9185  Filed  4-20-92:  8:45  am) 
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SECURITfES  AND  EXCHANGE 
COMMISSION 

'Reteas«No».PA-i6] 

Privacy  Act  of  1974.  Modittcation  and 
Deletion  of  Systems  of  Records 

agency:  Securities  and  Exchan^ 

Commission. 

AcnOM:  Notification  of  deletion  of 

P- '  -i-y  Act  Systems  of  Records  and 

minor  changes  to  descriptions  or 

existing  records  systems  for  the 

Securities  and  Exchange  Commission. 


summary:  In  accordance  with  the 
Pnva-y  Act  of  1974.  5  U.S.C.  552a.  the 
Securities  and  Exchange  Commission  is 
deleting  two  records  systems  that  were 
replaced  by  another  existing  system, 
and  altering  the  notices  of  four  existing 
systems  of  records  to  reflect  revisions  to 
the  agency's  address,  deletion  of 
references  to  the  Civil  Service 
Commission,  updating  the  names  of 
records  systems,  and  designating  a  new 
s\t-.  -"■■  -:  i'".)><er. 
EFFECTIVE  DATE:  Aoril  21. 1992. 
FOR  FURTHER  INPGRMATIC*.  CONTACT 

GayLa  D.  bessoms.  Pnvacy  Aci  Officer 
(202/272-7443),  Office  of  the  Executive 
Director,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549. 
SUPPtfMEMTARY  INFORMATION:  In  the 
v.-.^'-sc  J.  reviewing  its  Privacy  Act 
Systems  of  Records  notices,  the 
Securities  and  Exchange  Commission 
identified  two  notices  of  Systems  that 
are  duplicatively  covered  by  SEC-100 
(Automated  Personnel  Information 
System),  The  Commission  also  identified 
four  notices  that  require  minor 
alterations.  These  alterations  involve 
updating  the  Commission's  address, 
amending  the  names  of  systems  of 
records  due  the  renaming  of  an  office, 
deleting  references  to  the  Civil  Service 
Commission,  and  designating  a  new 
system  manager.  None  of  these  changes 
will  affect  an  individual's  ability  to  ^ain 
".ccess  to  his  or  her  records  maintained 
by  the  Commission  i 

•        *        •        *        *  ' 

The  following  systems  of  records  are 
no  longer  maintained  by  the  SEC  as 
independent  systems  and  accordingly, 
the  corresponding  notices  are  deleted 
f-'^m  »hp  Federal  Register. 

SEC-4a 

System  Name:  Office  of  Personnel 
Employee  Listings. 

SEC-59 

System  Name:  Staff  Transfer  and 
Promotion  Records. 


The  following  systems  of  records 
notices  are  amended  as  follows: 

SEG-47 

SEC-47  is  amended  as  follows: 

1.  System  Name:  The  name  of  this 
system  notice  is  revised  to  read:  Office 
of  Human  Resources  Management  Code 
of  Conduct  and  Employee  Performance 
Files. 

2.  System  Managerfs)  and  Address: 
This  section  is  revised  to  read:  Director, 
Office  of  Human  Resources 
Management,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549. 

3.  Notification  Procedure:  This  section 
is  revised  to  read:  All  requests  to 
determine  whether  this  system  of 
records  contains  a  record  pertaining  to 
the  requesting  individual  may  be 
directed  to  the  Privacy  Act  Officer, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549. 

4.  Record  Access  Procedures:  This 
section  is  revised  to  read:  Persons 
wishing  to  obtain  information  on  the 
procedures  for  gaining  access  to  or 
contesting  the  contents  of  these  records 
may  contact  the  Privacy  Act  Officer, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549. 

SEC-49 

SEC-49  is  amended  as  follows: 

1.  System  Name:  The  name  of  this 
system  notice  is  revised  to  read:  Office 
of  Human  Resources  Management 
Employment  and  Staffing  Files. 

2.  System  Managerfs)  and  Address: 
This  section  is  revised  to  read:  Director. 
Office  of  Human  Resources 
Management,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

3.  Notification  Procedure:  This  section 
is  revised  to  read:  All  requests  to 
determine  whether  this  system  of 
records  contains  a  record  pertaining  to 
the  requesting  individual  may  b« 
directed  to  the  Privacy  Act  Officer, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549. 

4.  Record  Access  Procedures:  This 
section  is  revised  to  read:  Persons 
wishing  to  obtain  information  on  the 
procedures  for  gaining  access  to  or 
contesting  the  contents  of  these  records 
may  contact  the  Privacy  Act  Officer. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington,  DC 
20549. 

SEG-54 

SEC-54  is  amended  as  follows: 


1.  System  Name:  The  name  of  this 
system  notice  is  revised  to  read:  Offire 
of  Human  Resources  Management 
Security  Files. 

2.  Categories  of  Records  in  the 
System:  The  reference  to  the  Ci\  >1 
Service  Commission  is  removed  and 
replaced  by  the  Office  of  Personnel 
Management. 

3.  System  Mana<;erisl  ar.d  Add-ess: 
This  section  is  revised  to  read:  Director, 
Office  of  Human  Resourres 
Management.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549 

4.  Notification  Procedure:  This  section 
is  revised  to  read:  All  requests  to 
determine  whether  this  system  of 
records  contains  a  record  pertain  r.g  to 
the  requesting  individual  may  be 
directed  to  the  Pnvacy  Act  Officer, 
SecuritieS'and  Exchange  Commission. 
450  Fifth  Street,  NW    Washington  DC 
20549. 

5.  Record  Access  Procedures:  This 
section  is  revised  to  read:  Persons 
wishing  to  obtain  information  on  the 
procedures  for  gaining  access  to  vt 
contestinj?  the  contents  of  these  records 
may  contact  the  Pnvacy  Act  Off:cer, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW     W^shmst:  n.  DC 
20549. 

SEC- 100 

SEC-100  is  amended  as  follows: 

1.  System  Name:  The  name  of  this 
system  notice  is  revised  to  read: 
Automated  Office  of  Human  Resources 
Management  Information  System. 

2.  Authority  for  Maintenance  of  the 
System:  The  reference  to  Civil  Service  is 
removed  and  replaced  by  the  Office  of 
Personnel  Management. 

3.  System  Managerfs)  and  Address: 
The  reference  to  the  Director  of 
Personnel  is  removed  and  replaced  by 
the  Director.  Office  of  Human  Resources 
Management. 

4.  Notification  and  Record  Access 
Procedures:  References  to  the  Office  of 
Personnel  are  removed  and  replaced  by 
the  Office  of  Human  Resources 
Management. 

Dated:  April  15,  1992. 

By  the  Commission 
Margaret  H.  McFariand, 
Deputy  Secretary. 
[PR  Doc  92-P152  Filpd  4-20-92:  8:45  am] 
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Self-Regulatory  Oroanizations; 
Unlisted  Trading  Prtvilegea  and  of 
Opporturlty  for  Hearing;  Boston  Stock 
Exchange,  Inc. 

Apn;  15.  1992. 
The  above  named  national  securities 

exchange  has  filed  apphcations  with  the 
Secunties  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f](l)[B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unhsted  trading  pnviieges  in  the 
following  securities; 

Alex  Brown.  Inc. 
Common  Stock,  $.10  par  Value  (File  ^Jo.  7- 

83,t2) 
Chicaso  *  Honh  Western  Holdimw  Corp. 

Common  Stock.  $.01  Par  Value  [t-ile  No.  7- 

EI  Paso  N-itural  G.^s  Co. 
Common  Stock.  13.00  Par  Value  (File  Mo.  7- 
8H54) 
Waste  ManiiSfrDert  bill  Pk 
American  Eteposilary  Receipt,  N<i  Par 
V.ili>€  [Fik»  ,\o.  7-ttJ5.5i 
VVitshire  Oil  Co..  Texas 
Common  Stock,  No  Par  Value  (.File  No.  7- 
83^6) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  :n 
the  consolidated  transaction  rpportmg 
system. 

Interested  persons  are  invMed  to 
submit  on  or  before  May  6,  199Z,  wni'cn 
data,  views  and  arguments  concerning 
the  above-referenced  application- 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  \W..  Washington.  DC 
20,549.  Foilowing  this  opportunity  for 
hfaring,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  hI! 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  pnvileges 
pursuant  to  such  applications  are 
consistent  with  the  mamtenani  e  of  fair 
and  orderly  markets  and  'he  protection 
of  investors. 

For  the  Commiss'on.  t>y  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G  K,iti, 

Secretary 

(FR  Doc.  92-9151  Filed  4-21V9Z.  a  45  am) 

Biu-iNG  cooe  seta-(n-M 
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Self-fitQulatory  OrgarnzatJcns, 
Urilis*ed  Trading  Privileges  an-J  of 
Opportunity  for  Hearinc};  Midwest 
Stock  Exchange,  Inc. 

April  15. 1932. 

The  above  named  national  securities 

exch.'inge  has  filed  applicatior*;  wi'h  thf 


Securities  and  Elxchanjje  Commission 
(Commission")  pursuant  lo  section 
12(n(l)(B)  of  the  Securities  Fjichange 
Act  of  1934  and  ruie  12f-l  thereunder  f.^r 
unlisted  trading  pnviteges  in  the 
following  secunlwe: 

Waste  MansBPmpn'  Intemahnrirtl  P'r 
Amencar  D«'po«itar\  Ref:eipts  tctu-.h 
r«^re«entinj?  two  Ordumr\  Snares  lOp 
Par  Valu«|  !>to  Par  Vakue  (F.ie  Na  7- 

Mf  rr>  Land  A  ir.ve^'menr  Co_  Inc. 
Ccmimi'n  Stock  Nis  Par  Value  [File  No.  7- 

Ln)prp'»8s  ICA  So^w^riari  C'-nfrtrfadora,  S.A. 
DEC.V 
.■\mencan  D^positd-v  Shares  ^each 
reprfsentinj;  one  Oramsrv  Varti:  ipeitriy 
Certificate)  No  Pax  Valuta  \Vi>¥  \o  ' . 
8380^ 
Capital  Re  Corp . 
ComiBori  Stock  S.Cn  ''.i:  \'n;uf-  (File  No,  7- 
8381V 
Vencor.  Inc  . 
Comnwn  Stock.  $.25  Par  Value  (PiJ«  Na  7- 
8  sH..: 
I  rsi  Data  Corp., 
Common  Stm-k,  %.a\  F.ii  Vabe  [File  Na  7- 
B:>mt 

Hamp;  >r  hi,;.,s*r>-s  hw.. 
OuTin.:;  Sii.t.k,  $1.00  Par  Vahie  [File  No.  7- 

tt.;M 
.M:ini>  If  id  Insiirfd  Fund.  Inc 
Comnwn  Slock  S  Is)  Par  VhIii*'  [File  No.  7- 
83a51. 
Transcontmenia!  Rpaity  lnv>>«;;»rs.  Inc.. 
(,on»mon  Stock.  $<1 1  i'Hr  Vafi*  iFiie  Na  7- 

UGl  Ciirpcra;  on  1  li  .iJing  Cutnpany 
Comnion  Stock,  .No  Par  Value  (File  No.  7- 
s^a"). 

These  securities  are  listed  and 
registered  on  one  ur  more  other  national 
securities  exchange  arvd  is  reporied  in 
the  consolidated  transartion  reporting 
system. 

interested  pi-rsoiis  or*   .;,\  ,!ed  to 
submit  on  or  before  Ma\  b,  l\i92,  written 
data,  views  and  arguments  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Fjtchange  Commission, 
450  Fifth  Street  .\W  ,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathaa  G  Katz. 
Secretary 
|FR  Doc  92-9150  Filed  4-20-92;  8:45  am) 

B'lLtMC  CODE  »Ct&-01-M 


Setf-Regu*»tory  Organtntions; 
Midwest  Stock  Excnaf>ge.  knc. 
Application  for  Unlisted  Trading 
Privileges  m  O^er-trie-Counier  Issues 


Apn:  "  5  ■''"i: 

On  M,jri  ►:  s._  ]»<'rz_  ■'),!  M.'jw.  v'  ^'.^ck 
Exchange,  Inc.  submitted  an  application 
for  unHsfed  trading  privileges  ("LTrP^) 
pursuant  to  section  12(f){l)(C]  of  the 
Securities  Exchange  Act  of  1934  ("Act"*) 
in  the  following  over-the-counter 
("OTC"'}  securities,  i.e.,  securities  not 
registered  under  section  12(b)  of  the  Act: 


FiteNo 


7-»t3t 

7-8132 
7-8 133 
7-«t34 

7-8135 

7-8138 


7-fl137     CORD 

7-8138  I  crro 


Symbot 


MAP 

AURA 
BMCS 

cant 

ojx 

CMCSK 


issuer 


7-8139 

EXBT 

7-8140 

FOFF 

7-ei4t 

GENZ 

7-8142 

IMMU 

7-8143 

ttJNB 

7-8144 

INEL 

7-8145 

UPO 

7-8148 

MAG/^ 

7-8147 

MIPS 

7-8148 

1 
MXTR 

7-8149 

QNTM 

7-8150 

SGAF 

* 

7-8151 

SPtS 

7-8152 

ssss 

7-8153 

TSNG 

7-8154 

XLNX 

Alliance  Pharrrmceuhcat  Ce»p , 

AofB  SysiefTis  tne ,  Ujmrrwo 
Siocit  S  0005  par  value. 

PMC      ^V"i*^*rW'«ii       »^',f'  r.f.Tir.^Q^ 

orat»H<     r-.<tri..i    [  nt'    :.,-..,<  •^ff 

Stl'>f>  -  ...      ■  =  !.-  ■  i         ■        > 

(^ir'wnf^'   '  ifKJi    $-001  par 

Comtai;  ^jijfij .  Class  A  Sp*- 
oal  Conwwon  SToctc  Jl  00 
par  value 

Cofdts  Cofp.  Coownon  Stock: 

$1  00  fw  vrntitf 

StOc>    i  . "  pa    rn-jt 
Exab^rte       Corp.       Comoxjn 

SKxtfc:  S  001  par  value. 
50-O«  SiQ»ea.  Inc.  Conwnon 

Stock:  S.01  par  value. 
Gcfizyme      Corp .      ComrTKm 

Stock  $.01  par  vtiue 
ImmunomeOics  Irv: ,  Common 

Stock  S  01  par  value 
iTTVTKine      Resportse      Corp. 

CoftwDon  Stock   $0025  par 

value 
Intelligent     Electronics,     Inc., 

Common   Stock   101    par 

valua 
Liposome  Co ,  Inc.  Common 

Stock  S  01  par  vetue 
Miions    :r>i**  national  Class  A 
•  r,;.,  .f        .  ell.     ►40    par 

value 
MIPS  Computer  Syslems.  Inc  , 

Comrrwn     Stocic     No    par 

value 
Maxtor  Corp  .  Corrwnon  Stock; 

$  01  par  value 
Quantum      Corp.,      Common 

Stock:  S  01  par  vahie. 
Surgical  Care  AMftaias.  Inc, 

Common    Suxk:    125    par 

value. 
Staples  Inc.,  Corrimon  Stock: 

S  0OO6  par  vahie 
Slewan    &    Stevenson   Sefv> 

cea.  Inc.  Common  Siock: 

hto  par  >tekte. 
Tseng    Labs    Inc ,    Common 

Slock  $005  par  vakje 
Xihnx    Inc.,    Common    Stock: 

101  par  vakie. 


TTie  above-referenced  issues  are  being 
applied  for  as  an  expansion  of  the 
exchange's  pilot  program  in  which  OTC 
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securities  are  being  traded  pursuant  to  a 
granting  of  unlisted  trading  privileges. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  May  5. 1992.  written 
comments,  data,  views  and  arguments 
concerning  this  application.  Persons 
desiring  to  make  written  comments 
should  file  three  copies  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549. 

Commentators  are  asked  to  address 
whether  they  believe  the  requested 
grants  of  UTP  would  be  consistent  with 
section  12(f](2).  which  requires  that  in 
considering  an  application  for  an 
extension  of  UTP  in  OTC  securities,  the 
Commission  considers,  among  other 
matters,  the  public  trading  activity  in 
such  securities,  the  character  of  such 
trading,  the  impact  of  such  an  extension 
on  the  existing  markets  for  such 
securities  and  the  desirability  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
system. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  1 

Margaret  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  92-9250  Filed  4-20-92;  8:45  am| 


(Release  No  34-30581;  Rle  No  SR-NASO- 

91-51 

Seif-Regu!3tory  Ofgariza'so^'j 
National  Association  of  Secjnnes 
Dealers,  Inc..  Order  Approving 
Proposed  Rule  Change  Relating  to 
Extended  Hours  of  Operation  fo^  tr^e 
SelectNet  Service 

April  14.  1992. 

I.  Introduction 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  submitted  on 
October  3,  t991  a  proposed  rule  change 
to  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
pursuant  to  section  19(b)(1)  '  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  *  thereunder,  and 
Amendment  No.  1  thereto  *  to  extend 


the  hours  of  operation  for  its  screen- 
based  trading  system.  SelectNet.  to 
include  a  one-half  hour  pre-opening 
session  from  9  a.m.  to  9:30  a.m.  Eastern 
Time  and  an  after-hours  session  from  4 
p.m.  until  5:15  p.m.  Eastern  Time. 

SelectNet.  previously  named  the 
Order  Confirmation  Transaction  System 
("OCT"),  was  originally  approved  by  the 
Commission  in  January  1988  as  an 
auxiliary  service  to  process  orders 
during  market  extremes  by  providing  an 
alternative  method  of  negotiating  trades 
when  traditional  telephone  negotiation 
was  difficult  or  infeasible.*  Essentially, 
the  service  increased  communciations 
capacity  by  enabling  eligible  firms  to 
enter  electronic  messages  through 
NASDAQ  Level  %  authorized  terminals 
or  Nasdaq  Workstations  ™,  in  lieu  of 
telephonic  communication,  to  negotiate 
and  confirm  executions.  Thus,  at  its 
inception  the  service  was  intended  to 
support  the  continuous,  orderly 
operation  of  the  NASDAQ  marketplace 
during  difficult  or  unusual  market 
conditions. 

In  November  of  1990.  the  Commission 
approved  significant  technical 
enhancements  to  the  SelectNet  service 
to  provide  greater  flexibility  in  the 
automated  execution  of  orders  and 
facilitate  SelectNet  usage  by  market 
participants.*  The  NASD  beheved  that 
SelectNet  could  be  a  potent  alternative 
mechanism  for  negotiation  and 
execution  of  trades,  if  it  were  enhanced 
to  foster  such  use.  Hence,  the  NASD 
enhanced  SelectNet  to  permit  order 
entry  firms  to  broadcast  orders  to  all 
market  makers  in  a  security,  in  addition 
to  preferencing  a  specific  market  maker, 
which  was  the  only  possibility  in  OCT. 
In  addition  to  entering  the  normal  trade 
information  (side,  size,  price,  etc.),  order 
entry  firms  were  given  the  ability  to 
increase  the  time  an  order  or  counter- 
offer is  in  force  up  to  99  minutes;  specify 
a  day  order  or  indicate  whether  price 
and/or  size  are  negotiable  or  whether  a 
specific  minimum  quantity  is  acceptable. 
The  ability  to  respond  to  an  order 
entered  through  SelectNet  was  also 
enhanced.  Prior  to  these  enhancements 
a  market  maker  could  make  only  one 
counter-offer;  the  order  entry  firm  could 
enter  an  order  and  counter-offer  only 
once.  SelectNet.  however,  was  enhanced 
to  permit  a  market  maker  to  accept, 
counter  or  decline  a  SelectNet  order.  In 
the  event  that  a  market  maker  wishes  to 
counter  an  offer,  the  service  was 


'  15  U.SC.  -88(b)(1)  (1968). 

■  17  CFR  240.19t>-4  (1991). 

'  Amendment  No.  1  deletes  the  reference  made  in 
the  NASD»  onginal  filing  regarding  the  ability  lo 
use  SelectNet  for  transactions  in  CQS  securities  as 
such  use  has  not  been  approved  to  date. 


♦  See  Securities  Exchange  Act  Release  No.  25263 
(January  11. 1988).  53  FR  1430  (|anuary  19. 1988). 
approving  File  No.  SR-NASD-87-54. 

»  See  Securities  Exchange  Act  Release  No.  28636 
(November  21. 19901  55  FR  49732  (November  30. 
1990)- 


enhanced  so  that  negotiations  could  be 
conducted  between  the  two  parties  by 
exchanging  counter-offers  until  an 
agreement  is  reached,  thereby 
eliminating  the  previous  one  counter- 
offer restriction. 

The  November  1990  enhancements 
were  in  part  responsible  for  SelectNet's 
becoming  a  more  viable  means  of 
automated  trading  m  the  over-the- 
counter  market.  In  light  of  SelectNefs 
evolution,  the  NASD  is  now  seeking 
Commission  approval  to  further  enhance 
the  service  by  extending  its  hours  of 
operation  beyond  normal  trading  hours 

H  Description  of  SelectNefs  Pre- 
Opening  and  After-Hours  Sessions 

Pursuant  to  the  instant  filing,  the 
NASD  has  proposed  that  the  hours  of 
operation  for  SelectNet  be  extended  to 
include  a  one-half  hour  pre-opening 
session  from  9  a.m.  to  9:30  am.  Eastern 
Time  and  an  after-hours  session  from  4 
p.m.  until  5:15  p.m.  Eastern  Time  Using 
the  existing  Seiect.Net  ser\-ice  NASD 
members  are  able  to  enter  day  orders 
into  SelectNet.  As  proposed,  the 
SelectNet  service  will  be  modiFied  to^ 
permit  members  to  enter  "end  of  day"  as 
the  appropriate  time  in  force  for  any 
order.  F>nd  of  day  orders  will  carry  over 
into  the  after-hours  session.  During  the 
off-hours  sessions.  SelectNet  will  offer 
live  negotiation  of  trades-  N.ASD 
members  using  the  SelectNet  service 
after  normal  market  hours  will  be  able 
to  reference  on  the  Nasdaq 
Workstation  ^^  screen  the  days's  last 
sale  for  reported  securities  as  well  as 
the  closing  inside  quotation 
(representing  the  last  quotation  when 
the  market  closed  for  the  day)  for  any 
security  quoted  through  N.'XSD.AQ, 
The  operational  rules  governing 
SelectNet  during  norm.al  market  hours 
will  continue  to  apply  during  the  off- 
hours  sessions.  The  N.ASD  has 
represented  that  it  will  maintain 
operational  support  and  regulatory 
■     oversight  of  members  during  the 
SelectNet  service  during  the  off-hours 
sessions.  More  specifically,  the  NASD 
has  advised  the  Commission  that 
personnel  in  departments  such  as 
Market  Surveillance.  Market 
Operations,  and  ACT  (Automated 
Confirmation  Transaction  Service] 
Operations  will  be  performing  support 
and  oversight  functions  similar  to  those 
of  normal  market  hours.  For  instance,  if 
news  that  would  cause  a  regulatory 
trading  halt  during  normal  market  hours 
is  publicly  disseminated  after  the  close 
of  normal  market  hours,  SelectNet 
service  for  orders  in  those  stocks  will 
not  be  available.  Further,  trades 
executed  durng  the  off-hours  sessions 
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will  not  incur  additional  nsk  inasmuch 
as  these  trades  will  be  routed  into  the 
ACT  Risk  Management  Service 

III.  Trade  Reporting  During  Off-Hours 
Sessions 

The  Commission  requested  that  the 
NASD  amend  the  instant  filing  to 
enhance  trade  reporting  for  trades 
effected  before  the  opening  and  after  the 
close.  Specifically,  the  Commission 
believes  that  real-time  publicly 
disseminated  trade  reporting  is  crucial 
to  the  efficiency  and  fairness  of  the 
capital  markets  and  is  particularly 
desirable  in  this  context.  Accordingly, 
the  NASD  has  by  the  terms  of  a  letter 
amendment,  amended  the  filing  to 
reflect  the  fact  that  there  will  be  real- 
time trade  reporting  within  90  seconds 
of  execution  of  the  trade  for  the 
proposed  off-hours  trading  sessions  on 
SelectNet.*  This  will  be  accomplished 
by  capturing  after-hours  trade  reports  on 
an  automated  ".T"  system  or  off-hours 
trade  reporting  system  to  facilitate  trade 
reports  entered  into  the  system  from  4 
p.m.  until  5;15  p.m.  Eastern  Time. 
SelectNet  trades  effected  during  the 
after-hours  sessions  will  be  locked-in, 
trade  reported  to  the  automated  ".T" 
system  and  sent  to  clearing.  Finally, 
trade  reports  collected  from  the  ".T" 
system  will  be  delivered  to  vendors  and 
made  available  for  real-time 
dissemination  to  the  investing  public. 

With  regard  to  the  pre-opening 
session  from  9  a.m.  to  9:30  a.m..  the 
NASD  has  represented  that  it  will 
complete  programing  for  real-time  trade 
reporting  for  that  session  by  June  of 
1992.  At  that  time  the  ".T"  system  will 
be  open  to  accommodate  trades 
executed  during  the  pre-opening  session 
as  well.  Until  then,  the  NASD  has 
proposed  to  disseminate  trade  reports 
from  the  pre-opening  session  after  the 
market  opens,  as  "SLD"  or  late  trade 
reports.  The  Commission  believes  this 
reporting  will  satisfy  regulatory  needs 
during  the  interim  period,  recognizing 
that  this  session  presented  greater 
difficulties  in  establishing  real-time 
trade  reporting.' 


'  See  letter  to  Katherine  England.  Branch  Chief, 
Over-the  Counter  Regulation,  SEC  from  Robert  E. 
Aber.  Vice  President  and  Deputy  General  Counsel. 
NASD,  dated  March  5. 1992. 

'  The  SelectNet  pre-opening  session  which  begins 
at  9  a.m.  Eastern  Time  starts  at  the  end  of  the 
NASDAQ  International  Service  trading  session 
which  occurs  from  3  30  a.m.  to  9  am.  Eastern  Time. 
Therefore,  the  .NASD  found  that  it  was  necessary  to 
make  certain  system  adjustirents  to  distinguish 
NASDAQ  International  trades  from  SelectNet 
trades  to  provide  real-time  trade  reporting  for  the 
proposed  pre-opening  session. 


The  NASD  has  also  represented  by 
the  terms  of  the  aforementioned  letter 
amendment,  that  it  will  notify  the  news 
services  that  carry  information  on 
NASDAQ  securities  about  the  different 
time  frames  for  computing  high,  low,  last 
sale  and  volume  statistics  and 
encourage  appropriate  notation  of  such 
differentiation.*  Should  news  service 
undertake  to  do  so,  the  Commission 
believes  it  will  clarify  for  investors  the 
volume  and  price  information 
attributable  to  off-hours  trading. 

The  Commission  believes  investors 
will  benefit  from  real-time  trade 
reporting  during  off-hours  sessions 
because  it  will  increase  their  ability  to 
monitor  the  quality  of  executions  they 
receive  from  their  intermediaries 
executing  trades  on  SelectNet.  Where 
prices  are  available  on  a  real-time  basis, 
a  customer  can  determine  if  the  price 
the  broker  indicates  he  has  received 
was  the  best  price  in  the  market  at  that 
time. 

Further,  the  Commission  believes  real- 
time trade  reporting  will  benefit  market 
makers  using  SelectNet  during  off-hours 
sessions.  The  market  transparency 
provided  by  real-time  trade  reporting 
will  help  to  keep  prices  in  line  by 
inhibiting  the  ability  of  one  market 
maker  to  trade  at  non-competitive 
prices,  where  there  are  multiple  market 
makers  in  a  security. 

IV.  Conclusion 

Having  considered  the  proposed  rule 
change,  the  Commission  believes  the 
proposed  extension  of  operational  hours 
of  SelectNet  will  facilitate  the  ability  of 
broker-dealers  to  execute  efficiently 
customer  orders,  because  it  provides 
investors  whose  orders  were  not 
executed  during  the  9:30  a.m.  to  4  p.m. 
NASDAQ  trading  session  with  another 
opportunity  to  have  their  orders 
executed.  Further,  the  Commission 
believes  that  extending  SelectNet  hours 
will  prove  to  be  a  positive  enhancement 
inasmuch  as  it  will  permit  NASD 
members  to  accomplish  lay-off  or 
positioning  trades  and  execute  customer 
limit  orders  during  the  off-hours 
sessions.  In  the  same  vein,  the 
Commission  believes  the  extended 
hours  may  serve  to  improve  the 
operational  efficiency  of  the  SelectNet 
service  because  it  provides  market 
makers  and  order  entry  firms  greater 
flexibility  in  use  of  the  service.  The 
Commission  would  note  that  in 
extending  SelectNet  hours  the  NASD  is 
responding  to  the  evolving  demand  for 
trading  opportunities  beyond  those 


offered  by  the  traditional  trading  hours.' 
In  view  of  the  trend  toward 
internationalization  of  the  securities 
markets  and  the  development  of  24-hour 
markets,  the  Commission  believes  the 
proposed  SelectNet  off-hours  trading 
sessions  to  be  both  timely  and 
appropriate  because  the  sessions 
enhance  the  trading  opportunities  for 
investors  that  desire  to  trade  in  a 
regulated  U.S.  market. 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  rules  and 
regulations  thereunder  applicable  to  the 
Association,  and,  in  particular  the 
requirements  of  sections  llA(a)(l)  (B) 
and  (C)  and  15A(b)(6)  and  the  rules  and 
regulations  thereunder.  Section 
15A(b)(6)  requires  that  the  rules  of  a 
national  securities  association  be 
designed  to  "foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market." 
Sections  llA(a)(l)  (B)  and  (C)  set  forth 
the  Congressional  goals  of  achieving 
more  efficient  and  effective  market 
operations  and  the  economically 
efficient  execution  of  transactions 
through  new  data  processing  techniques. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-91-51 
be.  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  92-9247  Filed  4-20-92;  8:45  am| 
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*  The  high,  low,  and  last  sale  information  is 
calculated  as  of  4  p.m.  Volume  statistics  will  include 
trades  effected  through  5:15  p.m. 


•  The  Commission  recently  granted  temporary 
approval  of  the  New  York  Stock  Elxchange't 
proposal  to  conduct  two  off-hours  trading  sessions. 
Crossing  Sessions  I  and  U,  in  part  due  to  similar 
demands  by  NYSE  members  and  customers  for 
trading  opportunities  beyond  those  offered  by  the 
Exchange's  9:30  a.m.  to  4  p  m.  trading  session.  See 
Securities  Exchange  Act  Release  No.  29237  (May  24. 
1991),  56  FR  24853  (May  31, 1991). 
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introduction 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
submitted  on  April  26, 1991,  and 
amended  on  November  22. 1991, 
December  18, 1991.  March  3, 1992  and 
March  20, 1992  '  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act")^ 
and  rule  19b-4  thereunder.'  The 
proposal  adopts  a  new  Rule  of  Fair 
Practice  (the  "Corporate  Financing 
Rule"  or  "Rule")  to  replace  in  its  entirety 
the  current  Interpretation  of  the  Board  of 
Governors — Review  of  Corporate 
Financing  (the  "Corporate  Financing 
Interpretation"  or  "Interpretation")  * 
The  NASD  also  proposes  to  codify  the 
Association's  practice  related  to 
procedures  governing  requests  for 
review  of  NASD  Corporate  Financing 
Department  determinations  in  new 
article  XII  to  the  NASD  Code  of 
Procedure  { 'Article  XII").  Attached  as 
Exhibit  A  to  this  Order  is  the  complete 
language  of  the  Rule.  In  addition,  the 
NASD  is  also  proposing  to  make 
conforming  changes  to  Schedule  A  to 
the  NASD  By-Laws  to  reflect  the  revised 
description  of  the  calculation  of  the 
Corporation  Financing  filing  fee  that  is 


'  Notice  of  Ajnendmenl  No.  1  to  SR-NASD-91-19 
was  provided  In  notice  of  SR-NASD-91-62 
(Seciirtie«  Exchange  Act  Release  No.  30281. 
January  22. 1992)  (57  FR  3449.  |anuary  29. 1992).  In 
SR-NASD-91-62.  the  NASD  proposed  to  amend 
exemptions  from  the  Fsiing  Requu-ements  of  the 
Corporate  Financing  Interpretation  to  recosnize  SEC 
Forms  F-9,  F-ia  and  F-3  (/.«..  public  offerings  of 
securities  registered  with  the  SEC  on  those  forms 
need  not  be  filed  with  the  Association  for  review). 
Amendment  No.  1  to  SR-NASD-91-19  made  parallel 
changes  to  the  Corporate  Financmg  Rule.  The  NASD 
requested  in  a  letter  from  Suzanne  E.  Rolhwell. 
Associate  General  Counsel.  NASD,  to  (Catherine  A 
England,  Branch  Chief.  Over-the-Counter 
Regula'ioiv  SEC.  dated  March  19. 1992  that  SR- 
NASD-91-82  be  withdrawn  simultaneously  with  the 
approval  by  the  SEC  of  SR-NASD-91-19. 
Ainendn>enl  No.  2  to  SR-NASO-91-19  made 
technical  changes  to  this  filing  to  withdraw  the 
language  set  forth  In  .Amendment  No.  1  that  would 
have  unm'.entionally  narrowed  Subsection  (b)(7)(A) 
of  the  Filing  Requirement*.  Amendment  No.  3  to  SR- 
NASO-91-19  made  technical  changes  to  this  Tiling 
clarifying  that  offerings  on  Form  F-10  (only  with 
respect  to  Canadian  issuers)  will  be  exempt  if  the 
offenng  is  purtuani  to  the  home  jurisdiction's  shelf 
prospectus  offering  procedures,  rather  than  Rule 
415.  Amendment  No.  4  to  SR-NASD-91-19  made 
technical  changes  to  this  filing  that  clarified  the 
wording  of  section  (cK5MC)(il)  and  section 
(c)(SKC)(iv).  These  amendments  are  available  for 
inspection  and  copying  in  the  Commissions  Public 
Reference  Room. 

M5  US.C  788(bK])  (1988). 
,     '  17  CFR  24ai9b-4  (1990). 

*  NASD  Securities  Dealers  Manual.  Rules  of  Fair 
Practice.  Article  UL  section  1.  CCH  |  2151.02. 


set  forth  in  subsection  (b)(10)  of  the 
proposed  Corporate  Financing  rule. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposal  was  provided  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
29928,  November  12, 1991)  and  by 
publication  in  the  Federal  Register  (56 
FR  58257.  November  18, 1991).*  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

Background  and  Description 

/.  The  Interpretation 

Article  III.  section  1  of  the  NASD's 
Rules  of  Fair  Practice  obligates 
members,  in  the  conduct  of  their 
business,  to  observe  high  standards  of 
commercial  honor  and  just  and 
equitable  principles  of  trade.  In  the  early 
1960s,  the  NASD  began  reviewing 
underwriting  terms  and  arrangements  of 
securities  offerings  in  which  members 
were  participating  to  determine  whether 
those  terms  and  arrangements  were  in 
compliance  with  the  broad  standard  of 
fairness  in  article  III,  section  1.?  By  1970, 
the  criteria  for  determining  fairness  and 
reasonableness  had  become  more 
defined  and  were  incorporated  into  the 
Corporate  Financing  Interpretation, 
which  made  it  a  violation  of  the  NASD 
rules  to  participate  in  any  public  offering 
where  the  underwriting  terms  and 
arrangements  are  unfair  and 
unreasonable. 

Although  the  language  of  the 
Interpretation  has  been  amended  from 
time-to-time,  it  no  longer  accurately 
reflects  all  current  industry  practices  or 
the  guidances  used  by  the  NASD  to 
determine  the  fairness  and 
reasonableness  of  underwriting  terms 
and  arrangements.  Thus,  the  NASD  is 
proposing  to  replace  the  current 
Corporate  Financing  Interpretation  with 
the  Corporate  Financing  Rule. 

//.  The  Rule 

The  Corporate  Financing  Rule  will 
codify  many  of  the  practices  and 
policies  that  the  NASD's  Corporate 
Financing  Department  now  follows  in 
reviewing  the  underwriting 
compensation  arrangements  of  NASD 
members,  when  participating  in  an 
offering  of  securities  to  the  public. 


•  See  supra  footnote  1. 

•  Art.  la  1 1  of  the  NASD  Rules  of  Fair  Practice 
provides  that  "  |a|  member,  in  the  conduct  of  his 
business,  shall  observe  high  standards  of 
commercial  honor  and  just  and  equitable  principles 
of  trade" 


Additionally,  the  Rule  sets  forth 
substantive  modifications  to  the 
Association's  policy  and  codifies  for  the 
first  time  a  number  of  different 
unpublished  factors  the  NASD  uses  to 
determine  the  fairness  and 
reasonableness  of  underwriting  terms 
and  arrangements  of  NASD  members. 
The  proposed  Rule  is  divided  into  foiu" 
subsections:  (a)  Definitions,  (b)  Filing 
Requirements,  (c)  Underwriting 
Compensation  and  Arrangements,  and 
(d)  Power  of  the  Board  of  Governors. 

Below  is  a  brief  summary,  divided  into 
the  Rule's  subsections,  highlighting  how 
the  proposed  Rule  differs  from  the 
current  Interpretation;  whether  it  be  the 
addition  of  something  new,  in  deletion 
of  a  provision  of  the  Interpretation,  or  a 
clarification  of  an  existing  practice  of 
procedure. 

a.  Definitions 

The  Definitions  section  explains  the 
meaning  of  terms  used  in  the  Rule.  The 
meaning  of  words  and/or  phrases 
already  defined  in  the  NASD's  Rules  of 
Fair  Practice  or  By-Laws  are  found 
therein.  A  specific  reference  to  the 
definitions  contained  in  Schedule  E  to 
the  By-Laws  has  been  incorporated  into 
the  proposed  Rule  since  a  number  of 
terms  used  in  the  Rule,  including 
"immediate  family,"  "bona  fide 
independent  market,"  "quahfied 
independent  underwriter,"  and  "public 
offering"  are  already  defined  in 
Schedule  E. 

The  Definitions  section,  in  general, 
includes  the  following  changes: 

•  The  term  issuer  is  defined  for  the  first 
time  to  include  any  selling  security  holders 
offering  securities  to  the  public,  which 
includes  any  affiliate  of  the  issuer  or  selling 
security  holder.  Defining  the  term  issuer 
broadly  obviates  the  need  to  utilize  the  term 
"issuer/selling  security  holder"  throughout 
the  Rule  and  obviates  and  need  to  reference 
all  enumerated  persons.  The  broad  definition 
allows  the  NASD  the  opportunity  to  review 
thoroughly  the  contractual  relationships 
between  membet^  and  issuers  and  their 
affiliates  to  deterrr.ine  the  applicability  of  the 
Rule. 

•  The  term  offering  proceeds  is  defined  for 
the  first  time  in  the  definition  section  (as 
opposed  to  "net  offering  proceeds"  and 
"gross  dollar  amount  of  offering."  which  are 
defined  and  used  for  other  purposes  in  the 
Rule).  "Offering  proceeds    means  the  public 
offering  price  of  all  securities  offered  to  the 
publia  exclusive  of  securttit's  subject  to  any 
overallotment  ophon  securities  to  be 
received  by  the  underwrter  and  related 
persons,  or  securities  underlying  other 
securities  Offe.'ing  proceeds,  as  opposed  to 
net  and  gross  proceeds.  Is  used  in  connection 
with  the  calculdHon  of  the  arr>ount  of 
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underwriting  compensation  fo  be  received  in 
connection  with  an  offering  by  the 
underwriter  or  related  person. 

•  The  term  "participation  or  participating 
in  a  public  offering"  is  defined  for  the  first 
time  so  as  to  codify  the  NASD's  policy  with 
respect  to  when  a  member  is  considered  to  be 
participating  in  a  public  offering.  It  is 
included  in  the  Rule  to  determine  when  a 
member's  activities  in  connection  with  a 
public  offering  will  trigger  the  filing 
requirements  of  the  Rule  and  whether  a 
particular  member  is  responsible  for  filing. 

•  The  term  "underwriter  and  related 
persons. "  already  defined  in  the 
Interpretation,  is  expanded  in  the  Rule  to 
clarify  that  the  definition  includes  NASD 
members  acting  as  agent  for  an  issuer  or 
pioviding  advice  to  an  issuer  in  a  self- 
underwTiften  offermg;  and  also  clarifies  that 
the  term  includes  members  of  the 
underwriter's  "immediate  family  "  (as  that 
term  is  defined  in  Schedule  E  to  the  By- 
Laws).  The  modified,  expanded  definition  of 
underwriter  and  related  persons  will  now 
correlate  with  "participating  in  a  public 
offering, "  so  that  a  member  considered  to  be 
participating  in  a  offering  under  Section  {a)(5) 
will  also  be  considered  an  "underwriter  and 
related  person." 

b.  Filing  Requirements 

The  Filing  Requirements  section  sets 
out  the  requirements  for  filing  public 
offerings  with  the  NASD's  Ckjrporate 
Financing  Department,  provides  for  the 
confidential  treatment  of  such  filings, 
and  lists  the  docum.ents  and  information 
required  to  be  filed  with  the  Corporate 
Financing  Department.  This  section  also 
lists  the  types  of  offerings  that  are 
exempt  from  filing  as  vv'ell  as  those 
offerings  that  are  exempt  from  both 
filing  and  compliance  with  the 
Corporate  Financing  Rule.  The  Filing 
Requirements  section  codifies  without 
substantial  change  existing 
requirements  in  the  Interpretation  for 
the  filing  of  public  offerings.'' 

In  addition  to  substantially 
incorporating  the  filing  requirements  of 
the  Interpretation,  the  Filing 
Requirements  section  of  the  Rule,  in 
general,  includes  the  following  changes; 

•  Under  the  Filing  Requirements,  the  Rule 
prohibits  the  commencement  of  an  offering 
unless  all  necessary  documents  have  been 
filed  and  the  Corporate  Financing 
Department  has  provided  an  opinion  that  it 
has  no  objections  to  the  proposed 
underwriting,  or  an  opinion  that  the  proposed 

'  underwriting  is  unfair  and  unreasonable.  The 
latter  modification  is  new,  clarifying  the 
NASD's  policy  that  a  member  may  not 


^  It  should  be  noted  that  the  filing  reqinrements 
section  focuses  on  "public  offerings",  a  teini  defined 
In  Schedule  E  to  the  NASD's  By  L,aw8,  rather  than 
on  SEC-rejiistered  offennjis,  on  the  basis  that  the 
NASD's  obligation  to  review  its  members' 
participation  in  offennjjs  of  securities  is  paramount 
when  the  offerinji  is  made  to  the  public,  regardless 
of  whether  the  offenng  is  exempt  from  the  filing 
requirements  of  the  Securities  Act  of  1933. 


participate  in  an  offering  until  the  Corporate 
Financing  Department  issues  a  letter 
expressing  an  opinion  as  to  the  fairness  and 
reasonableness  of  the  arrangement  (the 
Interpretation  does  not  clearly  state  that  a 
member  may  not  proceed  with  an  offering 
without  an  opinion  from  the  Corporate 
Financing  Department,  and  the  NASD  has 
found  that  some  members  have  gone  forward 
with  an  offering  without  an  opinion  letter). 

•  The  Rule  makes  some  minor 
administrative  changes  to  the  filing 
requirements  concerning  the  filing  of  final 
offering  documents  with  the  NASD,  and  also 
clarifies  what  "supplementary"  materials 
need  to  be  filed  with  the  Corporate  Financing 
Department  (e^..  statement  of  association  or 
affiliation  of  any  member  with  officer, 
director,  etc.  of  issuer),  which  will  obviate  the 
need  for  the  Corporate  Financing  Department 
to  issue  a  "defer"  opinion  letter  requesting 
additional  information  on  the  offering. 

•  The  underwriters  must  now  also,  where 
applicable,  file  a  statement  addressing  the 
published  factors  in  the  Rule  which  the 
NASD  uses  to  determine  whether  an  item  of 
value  received  by  the  underwriter  was 
received  in  connection  with  the  offering  [e.g., 
the  length  of  time  between  receipt  of  the  item 
and  the  filing  of  the  offering  documents). 

•  The  Rule  requires  that  the  NASD  be 
notified  m  wnting,  that  an  offering  has  been 
declared  effective  or  approved  by  the 
appropriate  regulatory  agency  no  later  than 
one  business  day  following  such  approval,  or 
in  the  alternative,  notified  that  the  offering 
has  been  abandoned  within  three  business 
days  of  the  withdrawal  or  decision  to 
abandon  the  offering.  The  Interpretation  only 
requires  "prompt"  notification  by  telephone 
or  telegram. 

•  The  Filing  section  contains  a  list  of 
offerings  exempt  from  filing  but  still  subject 
to  compliance  with  the  Rule.  The  Rule 
clarifies  that  there  is  a  filing  exemption  for 
the  issuance  of  equity  securities  by  issuers 
that  are  "seasoned  "  under  the  NASD's 
definition  (equity  offerings  by  issuers  are 
considered  "seasoned"  if  the  issuer  has 
outstanding  investment  grade  debt  with  a 
term  of  issue  of  at  least  four  years),  as  well 
as  a  separate  exemption  for  the  issuance  of 
debt  or  preferred  securities  "rated  investment 
grade."  The  Interpretation  did  not  make  this 
distinction. 

c.  Underwriting  Compensation  and 
Arrangements 

The  Underwriting  Compensation  and 
Arrangements  section  of  the  Rule 
addresses  the  amount  of  underwriting 
compensation  that  can  be  received  by 
underwriters  and  related  persons,  the 
items  of  compensation  that  will  be 
deemed  to  be  underwriting 
compensation,  the  criteria  for 
determining  w  hether  compensation  is 
received  in  connection  with  a  public 
offering,  and  the  valuation  of  non-cash 
compensation  received  as  underwTiting 
compensation  The  section  also 
described  presumptively  unfair  and 
unreasonable  underwriting  terms  and 
arrangements,  enumerates  restrictions 


on  securities  received  as  underwriluig 
compensation,  and  addresses  conflicts 
of  interest  present  when  the  proceeds  of 
a  public  offering  are  directed  to 
members  participating  in  the  offering, 

In  addition  to  clarifying  certain 
elements  of  the  Interpretation's 
compensation  guideline,  the  section 
incorporates,  in  general,  the  following 
changes  info  the  rule: 

•  The  Rule  requires  that  all  underwriting 
compensation  be  disclosed  in  that  portion  of 
the  offering  document  dealing  with 
underwriting  arrangements,  and  that  there 
must  be  a  footnote  to  the  offering  proceeds 
table  on  the  cover  page  of  the  offering 
document,  referencing  the  underwriting 
section,  if  the  underwriting  compensation 
consists  of  more  than  commissions  or 
discounts  disclosed  on  the  cover  page  of  the 
offering  document  (e.g.,  stock  as 
compensation). 

•  The  Rule  lists  the  factors  considered  by 
the  NASD  [e.g..  the  amount  of  risk  assumed 
by  the  underwriter,  the  type  of  securities 
being  offered)  used  to  determine  the 
"currently  effective  guideline"  on  the 
maximum  amount  of  compensation 
considered  fair  and  reasonable.  The 
Interpretation  does  not  list  such  factors,  and 
states  only  that  the  NASD  will  determine 
whether  the  amount  of  underwriting 
compensation  is  fair  and  reasonable.  The 
NASD  believes  that  publishing  the  factors 
will  serve  to  allay  concerns  that  the 
Corporate  Financing  Department  is 
subjective  in  its  review  of  offenngs  and 
establishes  a  different  guideline  for  each 
offering.  The  Rule,  like  the  Interpretation, 
does  not  list  the  actual  guideline  with  the 
maximum  amount  of  compensation 
considered  fair  and  reasonable  because  the 
NASD  believes  that  it  would  be 
counterproductive  and  discourage 
competition  to  do  so. 

•  In  an  effort  to  make  information 
available  as  to  the  structure  of  the  corporate 
compensation  guidehne,  the  Rule  has  a  new 
provision  which  states  that  the  amount  of 
compensation  which  is  considered  fair  and 
reasonable  will  generally  vary  directly  with 
the  amount  of  risk  to  be  assumed  by  the 
underwriter,  and  vary  inversely  with  the 
dollar  amount  of  the  offering  proceeds. 

•  The  Rule  establishes  that  the  Corporate 
Financing  Department  will  examine  all  items 
of  value,  not  just  securities,  received  by  an 
underwnter  within  12  months  immediately 
preceding  the  filing  of  the  offenng  to 
determine  if  such  items  are  received  in 
connection  with  the  offering.  The  NASD  will 
presume  that  items  received  during  the  six 
month  period  immediately  preceding  the 
filing  of  the  offering  document  are 
compensation  (such  presumption  may  be 
rebutted).  The  Interpretation  looks  only  to 
securities  received. 

•  The  Rule  sets  forth  the  previously 
unpublished  factors  that  the  Corporate 
Financing  Department  considers  (along  with 
any  other  relevant  factors)  in  determining 
whether  an  item  of  value  was  or  will  be 
received  in  connection  with  the  offenng.  The 
Rule  also  sets  forth  certain  of  the  traditional 
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factors  already  found  in  the  Interpretation  to 
determine  whether  securities  received  should 
be  considered  in  connection  with  the  offering 

•  The  Rule  codifies  the  practice  set  out  in 
the  Interpretation  for  valuing  stock  (as 
opposed  to  warrants,  options,  etc.)  received 
as  compensation,  i.e..  the  difference  between 
the  per  security  cost  and  either  the  market 
price  per  security  or  the  proposed  public 
offering  pnce  of  an  initial  public  offering. 
Additionally,  the  Rule,  unlike  the 
Interpretation,  provides  the  mathematical 
model  used  to  determine  the  percentage  of 
value  of  the  securities. 

•  The  Rule,  for  the  first  time,  discloses  the 
warrant  mathematical  formula  used  by  the 
Corporate  Financing  Department  to 
determine  the  value  of  options,  warrants,  or 
convertible  securities  received  as 
underwriting  compensation.  The  NASD 
believes  that  publishing  the  formula  for 
valuing  warrants  will  assist  members  and 
their  counsel  in  more  accurately  determining 
the  value  the  Corporate  Financing 
Department  will  apply  to  securities  included 
in  underwriting  compensation. 

•  The  Rule  prohibits  the  receipt  of  any  item 
of  compensation  for  which  value  cannot  be 
determined  at  the  time  of  the  offering.  This 
provision  is  proposed  to  address  novel  forms 
of  compensation  by  establishing  the  general 
requirements  that  all  items  of  value  deemed 
to  be  underwriting  compensation  must  have  a 
determinable  value  at  the  time  of  the  offering 
in  order  for  the  Corporate  Financing 
Department  to  calculate  the  aggregate 
underwriting  compensation  in  connection 
with  an  offering. 

•  The  Rule  codifies  the  Interpretation's  10 
percent  stock  numerical  limitation,  i.e., 
underwriting  compensation  in  the  form  of 
securities  cannot  be  in  an  amount  in  excess 
of  10  percent  to  the  securities  sold  to  the 
public.  However,  unlike  the  Interpretation, 
the  Rule  does  not  contain  the  provision  which 
allows  the  Corporate  Financing  Department 
to  limit  underwriting  compensation  in  the 
form  of  securities  to  less  than  the  10  percent 
limitation,  or  in  the  alternative,  allow  the    ' 
amount  of  securities  received  to  exceed  the 
10  percent  guideline.  It  has  been  the  policy  of 
the  NASD  not  to  use  the  exceptions  to  the  10 
percent  guide  so  as  to  prevent  subjective 
analysis  of  compensation  packages. 

•  The  Rule  contains  the  same  mandatory 
one-year  lock-up  provision  in  the 
Interpretation  (securities  deemed 
underwriting  compensation  cannot  be  sold, 
assigned,  etc.  for  the  period  of  one  year 
following  the  effective  date  of  the  offering  for 
which  the  securities  were  received). 
However,  the  Rule  does  not  contain  the 
Interpretation  provisions  that  provide  the 
NASD  with  authority  to  impose  a  longer 
restriction  period,  a  shorter  restriction  period, 
or  address  installment  payments  for 
secunties.  It  has  been  the  NASD's  policy  not 
to  rely  on  the  Interpretation  provisions  which 
allow  variations  from  the  one-year  lock-up 
provision. 

•  The  Rule  also  changes  the  current  lock- 
up policy  by  permitting  convertible  or 
exercisable  securities  to  be  converted  or 
exercised  during  the  one-year  restricted 
period,  so  long  as  the  securities  received  as  a 
result  thereof  remain  subject  to  the  required 
one-year  restriction. 


d.  Power  of  the  Board  of  Governors 

The  proposed  rule  provides  authority 
to  the  NASD  Board  of  Governors  to 
amend  the  Filing  Requirements  of  the 
Rule  without  recourse  to  the 
membership  for  appixjval.  The  NASD 
believes  it  important  that  it  be  able  to 
expeditiously  amend  the  Corporate 
Financing  filing  requirements  in  order  to 
respond  to  changes  in  the  federal 
securities  laws  or  in  the  types  of 
ofTerings  made  or  the  fees  applicable  to 
Corporate  Financing  Filings. 

///,  Code  of  Procedure 

The  proposed  Corporate  Financing 
and  Direct  Participation  Program  Code 
of  Procedure  to  be  included  as  new 
Article  XII  of  the  NASD  Code  of 
Procedure  (included  also  in  Exhibit  A) 
codifies  the  present  informal  procedures 
for  requesting  review  of  Corporate 
Financing  Department  determinations  in 
connection  with  the  review  of  public 
offerings.  The  Article  delineates  the 
procedure  for  requesting  a  review  of  a 
determination  by  the  Corporate 
Financing  Department,  including 
requesting  a  hearing,  notice  particulars, 
composition  of  the  reviewing  body,  and 
appeals  to  the  Board  of  Governors. 

Pursuant  to  Article  XII,  only  a 
"member"  aggrieved  by  a  determination 
of  the  Corporate  Financing  Department 
in  connection  with  the  underwriting 
terms  or  arrangements  may  submit  an 
application  for  review  of  the  Corporate 
Financing  Department's  determination 
to  a  hearing  committee  of  a  national 
standing  conunittee  of  the  Board  of 
Governors.  The  subsection  is  consistent 
with  the  NASD's  position  that  it  is  the 
responsibility  of  members  participating 
in  an  offering  to  ensure  that  the 
underwriting  terms  and  arrangements 
have  received  an  opinion  of  "no 
objections"  from  the  NASD. 

Commission  Findings 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  section 
15A  of  the  Act.* 

Section  15A{b)(2)  of  the  Act  requires, 
in  part,  that  the  Association  enforce 
compliance  by  its  members,  and  persons 
associated  with  its  members,  with  the 
applicable  provisions  of  the  Act  and  the 
rules  of  the  NASD.  The  Commission 
believes  that  the  clarification  and 
codification  provided  by  the  Corporate 


Financing  Rule  will  assist  the  NASD  and 
its  staff  in  the  enforcpmtr.t  of  its 
corporate  financing  policies 
Specifically.  NASD  members  should  find 
that  the  codification  facilitates  their 
understanding  of  the  compliance  with 
the  policies  of  the  Association  by  more 
clearly  delineating  member's 
responsibilities  and  obligations  in  an 
accessible  format. 

Similarly,  the  Commission  finds  that 
the  Corporate  Financing  Rule  is 
consistent  with  section  15A(b)(6)  of  the 
Act  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  and  designed  to  protect 
investors  and  the  public  interest.  By 
removing  certain  ambiguities  and 
precisely  outlining  Association  policy 
with  regard  to  corporate  financing 
matters,  the  NASD  is  providing  its 
membership  with  a  definitive  guideline 
to  follow  when  participating  in  a  public 
offering  of  securities.  This  will  allow  the 
NASD  to  more  efficiently  detect  and 
prevent  unacceptable  deviations  from 
the  rule,  which  ultimately  furthers 
investor  protection  by  ensuring  that  the 
percentage  of  investment  capita!  going 
toward  underwriter  compensation 
remains  fair  and  reasonable. 

Lastly,  the  Commission  believes  that 
the  Corporate  Financing  Rule  is 
consistent  with  section  15A(b)(9)  of  the 
Act  in  that  it  will  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  Further,  the 
Commission  agrees  with  the  NASD's 
decision  not  to  publish  the  permissible 
limits  of  underwriting  compensation  for 
NASD  members  because  it  would  be 
counterproductive  and  discourage 
competition.  Specifically,  it  would  tend 
to  encourage  members  to  charge  issuers 
the  maximum  compensation  allowed, 
which  would  impede  the  objectives  of 
sections  15a(b{9).  as  well  as  section 
15A(b)(6)  which  requires  also  that  the 
rules  of  the  Association  be  designed  to 
promote  just  and  equitable  principles  of 
trade. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rtile  change. 
SR-NASD-«1-19,  be,  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.' 

Margaret  H.  Mcf  ariand. 
Deputy  Speretary-. 


*  15  U  S.C  780-3  (19881 


»  17  CFR  200.3O-3(aH12). 
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Exhibit  A— Article  III  Rules  of  Fair 
Practice  The  Corporate  Financing  Rule 
Underwriting  Terms  and  Arrangements 

Sec 


(a)  Definitions 

For  purposes  of  this  section,  ihp 
following  terms  shall  have  the  mppnirgs 
stated  below.  The  definitions  in. 
Schedule  E  to  the  By-Law?  arp 
incorporated  herein  by  re fcrenrp. 

(1)  Gross  dollar  amount  of  'he 
offering — public  offering  price  of  all 
securities  offered  to  the  public  and 
securities  included  in  any  overallotment 
option,  the  registration  price  of 
securities  to  be  paid  to  the  underwriter 
and  related  persons,  and  the  registration 
price  of  any  securities  underlying  other 
securities: 

(2)  Issuer— the  issuer  of  the  securities 
offered  to  the  public,  any  selling  security 
holders  offering  securities  to  the  public, 
any  affiliate  of  the  issuer  or  selling 
security  holder,  and  the  officers  or 
general  partners,  directors,  employees 
and  security  holders  thereof; 

(3)  Net  offering  proceeds — offering 
proceeds  less  all  expenses  of  issuance 
and  distribution; 

(4)  Offering  proceeds— public  offering 
price  of  ail  securities  offered  to  the 
public,  not  including  securities  subject 
to  any  overallotment  option  securities 
to  be  received  by  the  underwriter  and 
related  persons,  or  securities  underlying 
other  securities; 

(5)  Participation  or  participating  in  a 
public  offering — participation  in  the 
preparation  of  the  offering  or  other 
documents,  participation  m  the 
distribution  of  the  offering  on  an 
underwritten,  non-underwritten  or  any 
other  basis,  furnishing  of  customer  and/ 
or  broker  lists  for  solicitation,  or 
participation  in  any  advisory  or 
consulting  capacity  to  the  issuer  related 
to  the  offering,  but  not  the  preparation  of 
an  appraisal  in  a  savings  and  loan 
conversion  or  a  bank  offering  or  the 
preparation  of  a  fairness  opinion 
pursuant  to  Rule  13e-3;  and 

(6)  Underwriter  and  related  persons — 
includes  underwriters,  underwriter's 
counsel,  financial  consultants  and 
advisors,  finders,  members  of  the  selling 
or  distribution  group,  any  member 
participating  m  the  public  offering,  and 
any  and  all  other  persons  associated 
with  or  related  to  and  members  of  the 
immediate  family  of  any  of  the 
aforementioned  persons. 


(b)  Filing  Requirements 

[\  ]  Ceneru! 

No  member  or  person  associated  with 
a  member  shall  participate  in  any 
manner  in  any  public  offering  of 
securities  subject  to  this  section. 
Schedule  E  to  the  By-Laws,  or  article  III. 
section  34  of  the  Rules  of  i'dir  Practice 
i.nless  documents  and  information  as 
specified  herein  relating  to  the  offering 
have  been  filed  with  and  reviewed  by 
the  NASD. 

(2)  Means  of  Filing 

Documents  or  information  required  by 
this  rule  to  be  filed  with  the  NASD  shall 
be  considered  to  be  filed  only  upon 
receipt  by  its  Corporate  Financing 
Department  at  the  Executive  Office 
located  at  1735  K  Street,  NW., 
Washington.  DC  2CX)06. 

(3)  Confidential  Treatment 

The  NASD  shall  accord  confidential 
treatment  to  all  documents  and 
information  filed  pursuant  to  this  section 
and  shall  utilize  such  doounents  and 
information  solely  for  the  purpose  of 
review  to  determine  compliance  with 
the  provisions  of  applicable  NASD  rules 
and  regulations  or  for  other  regulatory 
purposes  deemed  appropriate  by  the 
NASD. 

(4)  Requirement  for  Filing 

(A)  Unless  filed  by  the  issuer,  the 
managing  underwriter,  or  another 
member,  a  member  that  anticipates 
participating  in  a  public  offering  of 
securities  subject  to  this  section  shall 
file  with  the  NASD  the  documents  and 
information  with  respect  to  the  offering 
specified  in  paragraphs  (5)  and  (6] 
below  no  later  than  one  business  day 
after  the  filing  of  any  of  such  docimients; 
(i)  with  the  Securities  and  Exchange 
Commission;  (ii)  with  the  state  securities 
commission;  (iii)  with  any  other 
regulatory  authority;  or  (iv)  if  not  filed 
with  any  regulatory  authority,  at  least 
fifteen  (15)  business  days  prior  to  the 
anticipated  offering  date. 

(B)  No  offering  of  securities  subject  to 
this  Section  shall  commence  unless: 

(i)  The  documents  and  information 
specified  in  paragraphs  (5)  and  (6) 
below  have  been  filed  with  and 
reviewed  by  the  NASD;  and 

(ii)  The  NASD  has  provided  an 
opinion  that  it  has  no  objections  to  the 
proposed  underwriting  and  other  terms 
and  arrangements  or  an  opinion  that  the 
proposed  underwriting  and  other  terms 
and  arrangements  are  unfair  and 
unreasonable.  If  the  NASD's  opinion 
states  that  the  proposed  underwriting 
and  other  terms  and  arrangements  are 
unfair  and  unrensunable,  the  member 


may  file  modifications  to  the  proposed 
underwriting  and  other  terms  and 
arrangements  for  further  review. 

(C)  Any  member  acting  as  a  managing 
underwriter  or  a  similar  capacity  that 
has  been  informed  of  an  opinion  by  the 
NASD,  or  a  determination  by  the 
appropriate  standing  committee  of  the 
Board  of  Governors,  that  the  proposed 
underwriting  terms  and  arrangements  of 
a  proposed  offering  are  unfair  or 
unreasonable,  and  the  proposed  terms 
and  arrangements  have  not  been 
modified  to  conform  to  the  standards  of 
fairness  and  reasonableness,  shall 
notify  all  other  members  proposing  to 
participate  in  the  offering  of  that  opinion 
or  determination  at  a  time  sufficiently 
prior  to  the  effective  date  of  the  offering 
or  the  commencement  of  sales  so  the 
other  members  will  have  an  opportunity 
as  a  result  of  specific  notice  to  comply 
with  their  obligation  not  to  participate  in 
any  way  in  the  distribution  of  a  public 
offering  containing  arrangements,  terms 
and  conditions  which  are  unfair  or 
unreasonable. 

(5)  Documents  to  be  Filed 

The  following  documents  relating  to 
all  proposed  public  offerings  of 
securities  shall  be  filed  for  review: 

(A)  Five  (5)  copies  of  the  registration 
statement,  offering  circular,  offering 
memorandum,  notification  of  filing, 
notice  of  intention,  application  for 
conversion  and/or  any  other  document 
used  to  offer  securities  to  the  public; 

(B)  Three  (3)  copies  of  any  proposed 
underwriting  agreement,  agreement 
among  underwriters,  selected  dealers 
agreement,  agency  agreement,  purchase 
agreement,  letter  of  intent,  consulting 
agreement,  partnership  agreement, 
underwriter's  warrant  agreement, 
escrow  agreement,  and  any  other 
document  which  describes  the 
underwriting  or  other  arrangements  in 
connection  with  or  related  to  the 
distribution,  and  the  terms  and 
conditions  relating  thereto;  and  any 
other  information  or  documents  which 
may  be  material  to  or  part  of  the  said 
arrangements,  terms  and  conditions  and 
which  may  have  a  bearing  on  the 
NASD's  review; 

(C)  Five  (5)  copies  of  each  pre-  and 
post-effective  amendment  to  the 
registration  statement  or  other  offering 
document,  one  copy  marked  to  show 
changes;  and  three  (3)  copies  of  any 
other  amended  document  previously 
filed  pursuant  to  subparagraphs  (A)  and 
(B)  above,  one  copy  marked  to  show 
changes;  and 

(D)  Three  (3)  copies  of  the  final 
registration  statement  declared  effective 
by  the  Securities  and  Exchange 
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Commission  or  equivalent  final  offering 
document  and  a  list  of  the  members  of 
the  underwriting  syndicate,  if  not 
indicated  therein,  and  one  (1)  copy  of 
the  executed  form  of  the  final 
underwriting  documents  and  any  other 
document  submitted  to  the  NASD  for 
fpview. 


abandoned  within  three  business  days 
following  the  withdrawal  or  decision  to 
abandon  the  offering. 


(6)  Information  Required  To  Be  Filed 

Anv  person  filing  documents  pursuant 
to  paragraph  (4)  above  shall  provide  the 
following  information  with  respect  to 
the  offering: 

(A)  An  estimate  of  the  maximum 
public  offering  price; 

(B)  An  estimate "bf  the  maximum 
underwriting  discount  or  commission; 
maximum  reimbursement  of 
underwriters  expenses,  and 
underwriter's  counsel's  fees  (except  for 
reimbursement  of  "blue  sky"  fees): 
maximum  financial  consulting  and/or 
advisory  fees  to  the  underwriter  and 
related  persons;  maximum  finder's  fees; 
and  a  statement  of  any  other  type  and 
amount  of  compensation  which  may 
accrue  to  the  underwriter  and  related 
persons; 

(C)  A  statement  of  the  association  or 
affiliation  with  any  member  of  any 
officer,  director  or  securityholder  of  the 
issuer  in  an  initial  public  offering  of 
equity  securities,  and  with  respect  to 
any  other  offering  provide  such 
information  with  respect  to  any  officer, 
director  or  securityholder  of  five  percent 
or  more  of  any  class  of  the  issuer's 
securities,  to  include: 
(i)  The  identity  of  the  person, 
(ii)  The  identity  of  the  member  and 
whether  such  member  is  participating  in 
any  capacity  in  the  public  offering,  and 

(ill)  The  number  of  equity  securities  or 
the  face  value  of  debt  securities  owned 
by  such  person,  the  date  such  securities 
were  acquired,  and  the  price  paid  for 
such  securities; 

(D)  A  statement  addressing  the  factors 
in  subparagraphs  (c)(4)(C)  and  (D), 
where  applicable; 

(E)  A  detailed  explanation  of  any 
other  arrangement  entered  into  during 
the  12-month  period  immediately 
preceding  the  filing  of  the  offering, 
which  arrangement  provides  for  the 
receipt  of  any  item  of  value  and/or  the 
transfer  of  any  warrants,  options,  or 
other  securities  from  the  issuer  to  the 
underwriter  and  related  persons;  and 

(F)  Any  person  filing  documents 
pursuant  to  paragraph  (5)  above  shall 
file  with  the  NASD  written  notice  that 
the  offering  has  been  declared  effective 
or  approved  by  the  Securities  and 
Exchange  Commission  or  other  agency 
no  later  than  one  business  day  following 
such  declaration  or  approval  or  that  the 
offering  has  been  withdrawn  or 


(7)  Offerings  Exempt  From  Filing 

Notwithstanding  the  provisions  of 
paragraph  (1)  above,  documents  and 
information  related  to  following  public 
offerings  need  not  be  filed  with  the 
NASD  for  review,  unless  subject  to  the 
provisions  of  Schedule  E  to  the  By-Uws 
However,  it  shall  be  deemed  a  violation 
of  this  section  or  article  Ul,  section  34  of 
these  Rules  of  Fair  Practice,  for  a 
member  to  participate  in  any  way  in 
such  public  offerings  if  the  underwriting 
or  other  arrangements  in  connection 
with  the  offering  are  not  in  compliance 
with  this  section  or  section  34.  as 
applicable: 

(A)  Securities  offered  by  a  corporate, 
foreign  government  or  foreign 
government  agency  issuer  which  has 
unsecured  non-convertible  debt  with  a 
term  of  issue  of  at  least  four  (4)  years,  or 
unsecured  non-convertible  preferred 
securities,  rated  by  a  nationally 
recognized  statistical  rating  organization 
in  one  of  its  four  (4)  highest  generic 
rating  categories,  except  that  the  initial 
public  offering  of  the  equity  of  an  issuer 
is  required  to  be  filed; 

(B)  Non-convertible  debt  securities 
and  non-convertible  preferred  securities 
rated  by  a  nationally  recognized 
statistical  rating  organization  in  one  of 
its  four  (4)  highest  generic  rating 
categories; 

(C)  Securities  registered  with  the 
Securities  and  Exchange  Commission  on 
registration  statement  Forms  S-3  or  F-3 
and  offered  pursuant  to  Rule  415 
adopted  under  the  Securities  Act  of 
1933.  as  amended,  or  Form  F-10  (only 
with  respect  to  Canadian  issuers)  and 
offered  pursuant  to  the  home 
jurisdiction's  shelf  prospectus  offering 
procedures; 

(D)  Securities  offered  pursuant  to  a 
redemption  standby  "firm  commitment" 
underwriting  arrangement  registered 
with  the  Securities  and  Exchange 
Commission  on  Forms  S-3.  F-3  or  F-10 
(only  with  respect  to  Canadian  issuers); 

and 

(E)  Financing  instrument-backed 
securities  which  are  rated  by  a 
nationally  recognized  statistical  rating 
organization  in  one  of  its  four  (4)  highest 
generic  rating  categories. 


relating  to  the  following  offerings  need 
not  be  filed  for  review: 

(Al  Secunties  exempt  from 
registration  with  the  Securities  and 
Exchange  Commission  pursuant  to  the 
provisions  of  sections  4(1),  4(2)  or  4(8)  of 
the  Securities  Act  of  1933,  as  amended, 
or  pursuant  to  Rule  504  (unless 
considered  a  public  offerings  in  the 
states  where  offered).  Rule  505  or  Rule 
506  adopted  under  the  Securities  Act  of 
1933.  as  amended; 

(B)  Securities  which  are  defined  as 
"exempt  securities"  in  section  3(a)(12)  of 
the  Secunties  Exchange  Act  of  1934,  as 

amended; 

(C)  Securities  of  investment 
companies  registered  under  the 
Investment  Company  Act  of  1940,  as 
amended,  except  secunties  of  a 
management  company  defined  as  a 
"closed-end  company"  in  section  5ta)(2) 
of  this  .'\ct: 

(D)  Vanable  contracts  as  defined  in 
Article  III.  section  29(bl(l)  of  the  Rules 
of  Fair  Practice; 

(E)  Offenngs  of  municipal  securities 
as  defined  in  section  3(a)(29)  of  the 
Securities  Exchange  Act  of  1934.  as 
amended; 

(F)  Tender  offers  made  pursuant  to 
Regulation  140  adopted  under  the 
Securities  Exchange  Act  of  1934.  as 
amended;  and 

(G)  Secunties  issued  pursuant  to  a 
competitively  bid  underwriting 
an-angement  meeting  the  requirements 
of  the  Public  Utility  Holding  Company 
Act  of  1935,  as  amended. 


(8)  Exempt  Offerings 

Notwithstanding  the  provisions  of 
paragraph  (1)  above,  the  following 
offerings  are  exempt  from  this  section. 
Schedule  E  to  the  By-Laws,  and  article 
III.  section  34  of  the  Rules  of  Fair 
Practice.  Documents  and  information 


(9)  Offerings  Required  to  be  Filed 

Documents  and  information  relating 
to  all  other  public  offenngs  including, 
but  not  limited  to,  the  follovs-ing  must  be 
filed  with  the  NASD  for  review: 

(A)  Direct  participation  programs  as 
defined  in  article  111,  section  34(d)  of  the 
Rules  of  Fair  Practice; 

(B)  Mortgage  and  real  estate 
investment  trusts. 

(C)  Rights  offerings; 

(D)  Secunties  exempt  from 
registration  vvith  the  Securities  and 
Exchange  Commission  pursuant  to 
section  3(a)(ll)  of  the  Secunties  Act  of 
1933,  as  amended,  which  is  considered  a 
pubhc  offenng  m  the  state  where 
offered; 

(E)  Securities  exempt  from  registration 
with  the  Secunties  and  Exchange 
Commission  pursuant  to  Rule  504 
adopted  under  the  Secunties  Act  of 
1933,  as  amended,  which  is  considered  a 
pubhc  offenng  in  the  states  where 
offered; 

(F)  Securities  offered  by  a  bank, 
savings  and  loan  association,  church  or 
other  charitable  institution,  or  common 
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carrier  even  though  such  offennj?  may 
he  exempt  from  registration  with  the 
Securities  and  Exchange  Commission; 

(C)  Securities  offered  pursuant  to 
Regulation  A  or  Regulation  B  adopted 
under  the  Securities  Act  of  1933,  as 
amended;  and 

(H)  Any  offerings  of  a  similar  nature 
that  are  not  exempt  under  paragraphs 
(7)  or  (8)  of  this  subsection. 

(10)  Filing  Fees 

(A)  The  initial  documents  relating  to 
any  offering  filed  with  the  N'ASD 
pursuant  to  this  section  shall  be 
accompanied  by  a  filing  fee  equal  to 
$500  plus  .m%  of  the  gross  dollar 
amount  of  the  offering,  not  to  exceed  a 
fee  of  $30,500.  The  amount  of  filing  fee 
may  be  rounded  to  the  nearest  dollar. 

(B)  Amendments  to  the  initially  filed 
documents  which  increase  the  number 
of  securities  being  offered  shall  be 
accom.panied  by  an  additional  amount 
of  filing  fee  equal  to  .01%  of  the  increase 
in  the  amended  gross  dollar  amount  of 
the  offering,  not  to  exceed  $30,500  when 
aggregated  with  all  fees  previously  paid. 

(C)  Filing  fees  shall  be  paid  only  in  the 
form  of  check  or  money  order  payable  to 
the  National  Association  of  Securities 
Dealers,  Inc. 

fD)  The  provisions  of  Rule  457 
adopted  under  the  Securities  Act  of 
1933,  as  amended,  shall  govern  the 
computation  of  filing  fees  for  all 
offerings  filed  pursuant  to  this  section, 
including  intrastate  offerings,  to  the 
extent  the  terms  of  Rule  457  are  not 
inconsistent  with  subparagraphs  (10}(A), 
[B)  or  (C)  above. 

(c)  Underwriting  Compensation  and 
Arrangements 

(1)  General 

No  member  or  person  associated  with 
a  member  shall  participate  in  any 
manner  in  any  public  offering  of 
securities  in  which  the  underwriting  or 
other  terms  or  arrangements  in 
connection  with  or  relating  to  the 
distribution  of  the  securities,  or  the 
terms  and  conditions  related  thereto,  are 
unfair  or  unreasonable. 

(2)  Amount  of  Underwriting 
Compensation 

(A)  No  member  or  person  associated 
with  a  member  shall  receive  an  amount 
of  underwriting  compensation  in 
connection  with  a  public  offering  which 
is  unfair  or  unreasonable  and  no 
member  or  person  associated  with  a 
member  shall  underwrite  or  participate 
in  a  public  offering  of  securities  if  the 
underwriting  compensation  in 
connection  with  the  publit  offering  is 
unfair  or  unreasonable. 


(BJ  For  purposes  of  determining  the 
amount  of  underwriting  compensation, 
all  items  of  value  received  or  to  be 
received  from  any  source  by  the 
underwTiter  and  related  persons  which 
are  deemed  to  be  in  connection  with  or 
related  to  the  distribution  of  the  public 
offering  as  determined  pursuant  to 
paragraphs  (c)(3)  and  (c)(4)  below  shall 
be  included. 

(C)  All  items  of  underwriting 
compensation  shall  be  disclosed  in  the 
section  on  underwriting  or  distribution 
arrangements  in  the  prospectus  or 
similar  document  and,  if  the 
underwriting  compensation  includes 
items  of  compensation  in  addition  to  the 
commission  or  discount  disclosed  on  the 
cover  page  of  the  prospectus  or  similar 
document,  a  footnote  to  the  offering 
proceeds  table  on  the  cover  page  of  the 
prospectus  or  similar  document  shall 
include  a  cross-reference  to  the  section 
on  underwriting  or  distribution 
arrangements. 

(D)  For  purposes  of  determining  the 
currently  effective  guideline  on  the 
maximum  amount  of  underwriting 
compensation  considered  fair  and 
reasonable,  the  following  factors,  as 
well  as  any  other  relevant  factors  and 
circumstances,  shall  be  taken  into 
consideration: 

(i)  The  offering  proceeds; 

(ii)  The  amount  of  risk  assumed  by  the 
underwriter  and  related  persons,  which 
is  determined  by  (a)  whether  the 
offering  is  being  underwritten  on  a  "firm 
commitment"  or  "best  efforts"  basis  and 
(b)  whether  the  offering  is  an  initial  or 
secondary  offering;  and 

(iii)  The  type  of  securities  being 
offered. 

(E)  The  maximum  amount  of 
compensation  (stated  as  a  percentage  of 
the  dollar  amount  of  the  offering 
proceeds)  which  is  considered  fair  and 
reasonable  generally  will  vary  directly 
with  the  amount  of  risk  to  be  assumed 
by  the  underwriter  and  related  persons 
and  inversely  with  the  dollar  amount  of 
the  offering  proceeds. 

(3)  Items  of  Compensation 

(A)  For  purposes  of  determining  the 
amount  of  underwriting  compensation 
received  or  to  be  received  by  the 
underwriter  and  related  persons 
pursuant  to  paragraph  (c)(2)  above,  the 
following  items  and  all  other  items  of 
value  received  or  to  be  received  by  the 
underwriter  and  related  persons  in 
connection  with  or  related  to  the 
distribution  of  the  offering,  as 
determined  pursuant  to  paragraph  (c)(4) 
below  shall  be  included: 

(i)  Discount  or  commission; 


(ii)  Reimbursement  of  expenses  to  or 
on  behalf  of  the  underwriter  and  related 
persons; 

(iii)  Fees  and  expenses  of 
underwriter's  counsel  (except  for 
reimbursement  of  "blue  sky"  fees); 
(iv)  Finder's  fees; 
(v)  Wholesaler's  fees; 
(vi)  Financial  consulting  and  advisory 
fees,  whether  in  the  form  of  cash, 
securities,  or  any  other  item  of  value; 
(vii)  Stock,  options,  warrants,  and 
other  securities,  including  securities 
received  as  underwriting  compensation, 
for  example:  (a)  In  connection  with  a 
private  placement  of  securities  for  the 
issuer:  (b)  for  providing  or  arranging 
bridge  financing  for  the  issuer  (c)  as  a 
finder's  fee;  (d)  for  consulting  services  to 
the  issuer;  and  (e)  securities  purchased 
in  a  private  placement  made  by  the 
issuer; 

(viii)  Special  sales  incentive  items  in 
compliance  with  subparagraph 
(c)(6)(B)(xi): 

(ix)  Any  right  of  first  refusal  provided 
to  the  underwriter  and  related  persons 
to  underwrite  or  participate  in  future 
offerings  by  the  issuer,  which  will  have 
a  compensation  value  of  1%  of  the 
offering  proceeds  or  that  dollar  amount 
contractually  agreed  to  by  the  issuer 
and  underwriter  to  waive  the  right  of 
first  refusal; 

(x)  Compensation  to  be  received  by 
the  underwriter  and  related  persons  or 
by  any  person  nominated  by  the 
underwriter  as  an  advisor  to  the  issuer's 
board  of  directors  in  excess  of  that 
received  by  other  members  of  the  board 
of  directors; 

(xi)  Commissions,  expense 
reimbursements,  or  other  compensation 
to  be  received  by  the  underwriter  and 
related  persons  as  a  result  of  the 
exercise  or  conversion  within  twelve 
(12)  months  following  the  effective  date 
of  the  offering  of  warrants,  options, 
convertible  securities,  or  similar 
securities  distributed  as  part  of  the 
offering; 

(xii)  Fees  of  a  qualified  independent 
underwriter;  and 

(xiii)  Compensation,  including 
expense  reimbursements,  paid  in  the  six 
(6)  months  prior  to  the  initial  or 
amended  filing  of  the  prospectus  or 
similar  documents  to  any  member  or 
person  associated  with  a  member  for  a 
public  offering  that  was  not  completed. 
(B)  Expenses  customarily  borne  by  an 
issuer,  such  as  printing  costs;  SEC,  "blue 
sky"  and  other  registration  fees;  NASD 
filing  fees;  and  accountant's  fees,  shall 
be  excluded  from  underwriter's 
compensation  whether  or  not  paid 
through  an  underwriter. 
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(4)  Determination  of  Whether 
Compensation  Is  Received  in 
Connection  With  the  Offering 

(A)  All  items  of  value  received  or  to 
be  received  by  the  underwriter  and 
related  persons  during  the  twelve  (12) 
month  period  immediately  preceding  the 
filing  of  the  registration  statement  or 
similar  document,  and  at  the  time  of  and 
subsequent  to  the  public  offering,  will  be 
examined  to  determine  whether  such 
items  of  value  are  underwriting 
compensation  in  connection  with  the 
offering  and,  if  received  during  the  six 
(6)  month  period  immediately  preceding 
the  filing  of  the  registration  statement  or 
similar  document,  will  be  presumed  to 
be  underwriting  compensation  received 
in  connection  with  the  offering. 
provided,  however,  that  such 
presumption  may  be  rebutted  on  the 
basis  of  information  satisfactory  to  the 
NASD  to  support  a  finding  that  the 
receipt  of  an  item  is  not  in  connection 
with  the  offering  and  shall  not  include 
cash  discounts  or  commissions  received 
in  connection  with  a  prior  distribution  of 
the  issuer's  securities. 

(B)  Items  of  value  received  by  an 
underwriter  and  related  person  more 
than  twelve  (12)  months  immediately 
preceding  the  date  of  filing  of  the 
registration  statement  or  similar 
document  will  be  presumed  not  to  be 
underwriting  compensation.  However, 
items  received  prior  to  such  twelve  (12) 
month  period  may  be  included  as 
underwriting  compensation  on  the  basis 
of  information  to  support  a  finding  that 
receipt  of  the  item  is  in  connection  with 
the  offering. 

(C)  For  purposes  of  determining 
whether  any  item  of  value  received  or  to 
be  received  by  the  underwriter  and 
related  persons  is  in  connection  with  or 
related  to  the  distribution  of  the  public 
offering,  the  following  factors,  as  well  as 
any  other  relevant  factors  and 
circumstances,  shall  be  considered; 

(i)  The  length  of  time  between  the 
date  of  filing  of  the  registration 
statement  or  similar  document  and,  (a) 
the  date  of  the  receipt  of  the  item  of 
value,  (b)  the  date  of  any  contractual 
agreement  for  services  for  which  the 
item  of  va!"°  v  ^  =;  or  is  to  be  received, 
and  (c)  the  date  the  performance  of  the 
service  commenced,  with  a  shorter 
period  of  time  tending  to  indicate  that 
the  item  is  received  in  connection  with 
the  offering: 

(ii)  The  details  of  (he  services 
provided  or  to  be  provided  for  which  the 
I 'em  of  value  was  or  is  to  be  received; 

(ui)  The  relationship  between  the 
services  provided  or  to  be  provided  for 
which  the  item  of  value  was  or  is  to  be 
received  and  (a)  the  nature  of  the  item  of 


value,  (b)  the  compensation  value  of  the 
item,  and  (c)  the  proposed  public 
offering: 

(iv)  The  presence  or  absence  of  arm  s- 
length  bargaining  or  the  existence  of  any 
affiliate  relationship  between  the  issuer 
and  the  recipient  of  the  item  of  value, 
with  the  absence  of  arm's  length 
bargaining  or  the  presence  of  any 
affiliation  tending  to  indicate  that  the 
item  of  value  is  received  in  connection 
with  the  offering. 

(D)  For  purposes  of  determining 
whether  securities  received  or  to  be 
received  by  the  underwriter  and  related 
persons  are  in  connection  with  or 
related  to  the  distribution  of  the  public 
offering,  the  factors  in  subparagraph  (C) 
above  and  the  following  factors  shall  be 
considered; 

(i)  Any  disparity  between  the  price 
paid  and  the  offering  price  or  the  market 
price,  if  a  bona  fide  independent  market 
exists  at  the  time  of  acquisition,  with  a 
greater  disparity  tending  to  indicate  that 
the  securities  constitute  compensation; 

(ii)  The  amount  of  risk  assumed  by  the 
recipient  of  the  securities,  as  determined 
by  (a)  the  restrictions  on  exercise  and 
resale;  (b)  the  nature  of  the  securities 
(eg  warrant,  stock,  or  debt):  and  (c)  the 
amount  of  securities,  with  a  larger 
amount  of  readily  marketable  securities 
without  restrictions  on  resale  or  a 
warrant  for  securities  tending  to 
indicate  that  the  securities  constitute 
compensation;  and 

(iii)  The  relationship  of  the  receipt  of 
the  securities  to  purchases  by  unrelated 
purchasers  on  similar  terms  at 
approximately  the  same  time  with  an 
absence  of  similar  purchases  tending  to 
indicate  that  the  securities  constitute 
compensation. 

(E)  Notwithstanding  the  provisions  of 
subparagraph  (3)(A)(vi)  above,  financial 
consulting  and  advisory  fees  may  be 
excluded  from  underwriting 
compensation  upon  a  finding  by  the 
NASD,  on  the  basis  of  information 
satisfactory  to  it,  that  an  ongoing 
relationship  between  the  issuer  and  the 
underwriter  and  related  person  has  been 
established  at  least  twelve  (12)  months 
prior  to  the  filing  of  the  registration 
statement  or  similar  document  or  that 
the  relationship,  if  established 
subsequent  to  that  time,  was  not  entered 
into  in  connection  with  the  offering,  and 
that  actual  services  have  been  or  will  be 
rendered  which  were  not  or  will  not  be 
in  connection  with  or  related  to  the 
offering. 


(5)  Valuation  of  Non-Cash 
Compensation 

For  purposes  of  determining  the  value 
to  be  assigned  to  securities  received  as 
underwriting  compensation,  the 


following  criteria  and  procedures  shall 
be  applied: 

(A)  No  underwriter  and  related  person 
may  receive  a  security  or  a  warrant  for 
a  security  as  compensation  in 
connection  with  the  distribution  of  a 
public  offering  that  is  different  <han  the 
security  to  be  offered  to  the  public 
unless  the  security  received  as 
compensation  has  a  bona  fide 
independent  market,  provided,  however. 

that 

(i)  In  exceptional  and  unusual 
circumstances,  upon  good  cause  shown, 
such  arrangement  may  be  permitted  by 
the  NASD;  and 

(ii)  In  an  offering  of  units,  the 
underwriter  and  related  persons  may 
only  receive  a  warrant  for  the  unit 
offered  to  the  public  where  the  unit  is 
the  same  as  the  public  unit  and  the 
terms  are  no  more  favorable  than  the 
terms  of  the  public  unit. 

(B)  Securities  that  are  not  options. 
warrants  or  convertible  securities  shall 
be  valued  on  the  basis  of. 

(i)  The  difference  between  the  per 
security  cost  and  either  the  market  price 
per  security  on  the  date  of  acquisition, 
where  a  bona  fide  independent  market 
exists  for  the  security,  or  the  proposed 
(and  actual)  public  offering  price  per 
security; 

(ii)  Multiplied  by  the  number  of 
securities  received  or  to  be  received  as 
underwriting  compensation; 

(iii)  Divided  by  the  offering  proceeds; 

and 

(iv)  Multiplied  by  one  hundred  (100). 

(C)  Options,  warrants  or  convertible 
securities  shall  be  valued  on  the  basis  of 
the  following  formula: 

(i)  The  proposed  (and  actual)  public 
offering  price  per  security  multiplied  by 
.65  (65%); 

(ii)  Minus  the  difference  between  the 
exercise  or  conversion  pnce  per  security 
and  either  the  market  pnce  per  security 
on  the  date  of  acquisition,  where  a  bona 
fide  independent  market  exists  for  the 
security,  or  the  proposed  (and  actual) 
public  offering  pnce  per  security: 

(iii)  Divided  by  two  (2); 

(iv)  Multiplied  by  the  number  of 
warrants,  options,  and  convertible 
securities  received  or  to  be  received  as 
underwriting  compensation; 

(v)  Less  the  total  price  paid  for  the 
securities; 
(vi)  Divided  by  ^he  offering  proceeds; 

and 

(vii)  Multiplied  by  one  hundred  (100). 

(D)  A  lower  value  equal  to  80%  and 
60%  of  the  calculated  value  shall  be 
assigned  if  securities,  and  wHp'p 
relevant,  underiying  securities,  are  or 
will  be  restncted  from  sale,  transfer, 
assignment  or  o'hpr  disposition  f  >r  a 
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period  of  one  unci  two  >»  ars, 
respectively,  be\ond  the  one-year 
period  of  restriction  required  by 
subparagraph  (cj(7)(A)(i). 

(6)  Unreasonable  Terms  and 
Arrangements 

(A)  No  member  or  person  associated 
with  a  member  shall  participate  in  any 
manner  in  a  public  offering  of  securities 
after  any  arrangement  proposed  in 
connection  with  the  public  offering,  or 
the  terms  and  conditions  relating 
thereto,  has  been  determined  to  be 
unfair  or  unreasonable  pursuant  to  this 
section  or  inconsistent  with  any  By-Law 
or  any  Rule  of  Fair  Practice,  or  other  rule 
or  regulation,  of  the  NASD. 

(B)  Without  limitmg  the  foregoing,  the 
following  terms  and  arrangements, 
when  proposed  in  connection  with  the 
distribution  of  a  public  offering  of 
securities,  shall  be  unfair  and 
unreasonable: 

(i)  Any  accountable  expense 
allowance  granted  by  an  issuer  to  the 
underwriter  and  related  persons  which 
includes  payment  for  general  overhead, 
salaries,  supplies,  or  similar  expenses  of 
the  underwriter  incurred  in  the  normal 
conduct  of  business; 

(ii)  Any  non-accountable  expense 
allowance  in  excess  of  three  (3)  percent; 

(iii)  Any  payment  of  commissions  or 
reimbursement  of  expenses  directly  or 
indirectly  to  the  underwriter  and  related 
persons  prior  to  commencement  of  the 
public  sale  of  the  securities  being 
offered,  except  a  reasonable  advance 
against  out-of-pocket  accountable 
expenses  actually  anticipated  to  be 
incurred  by  the  underwTiter  and  related 
persons,  which  advance  is  reimbursed  to 
the  issuer  to  the  extent  not  actually 
incurred: 

(iv)  The  payment  of  any  compensation 
by  an  issuer  to  a  member  or  person 
associated  with  a  member  in  connection 
with  an  offering  of  securities  which  is 
not  completed  according  to  the  terms  of 
agreement  l)etween  the  issuer  and 
underwriter,  except  those  negotiated 
and  paid  in  connection  with  a 
transaction  that  occurs  in  lieu  of  the 
proposed  offering  as  a  result  of  the 
efforts  of  the  underwriter  and  related 
persons  and  provided,  however,  that  the 
reimbursement  of  out-of-pocket 
accountable  expenses  actually  incurred 
by  the  member  or  person  associated 
vMth  a  member  shall  not  be  presumed  to 
be  unfair  or  unreasonable  under  normal 
circumstances; 

(v)  Any  right  of  first  refusal  regarding 
future  public  offerings,  private 
placements  or  other  financings  which 
has  a  duration  of  more  than  five  (5) 
years  from  the  effective  date  of  the 
offerine; 


(vi)  The  receipt  h\  the  underwriter 
and  related  persons  of  underwriting 
compensation  consisting  of  any  option, 
warrant  or  convertible  security  which: 

(1)  Is  exercisable  or  convertible  more 
than  five  (5)  years  from  the  effective 
date  of  the  offering; 

(2)  Is  exercisable  or  convertible  at  a 
price  below  either  the  public  ofTering 
price  of  the  underlying  security  or.  if  a 
bona  fide  independent  market  exists  for 
the  security  or  the  underlying  security, 
the  market  price  at  the  time  of  receipt: 

(3)  Is  not  in  compliance  with 
subparagraph  (c)(5)(A)  above; 

(4)  Has  more  than  one  demand 
registration  right  at  the  issuer's  expense; 

(5)  Has  a  demand  registration  right 
with  a  duration  of  more  than  five  (5) 
years  from  the  effective  date  of  the 
oUenufi: 

(6)  Has  a  piggyback  registration  right 
with  a  duration  of  more  than  seven  (7) 
years  from  the  effective  date  of  the 
offering;  or 

(7)  Is  convertible  or  exercisable  or 
otherwise  is  on  terms  more  favorable 
than  the  terms  of  the  securities  being 
offered  to  the  public; 

(vii)  The  receipt  by  the  underwriter 
and  related  persons  of  any  item  of 
compensation  for  which  a  value  cannot 
be  determined  at  the  time  of  the  offering; 

(\iii)  When  proposed  in  connection 
uith  the  distribution  of  a  public  offering 
of  securities  on  a  'firm  commitment" 
basis,  any  overallotment  option 
providing  for  the  overallotment  of  more 
than  fifteen  (15)  percent  of  the  amount 
of  securities  being  offered,  computed 
excluding  any  securities  offered 
pursuant  to  the  overallotment  option; 

(ix)  Stock  Numerical  Limitation — the 
receipt  by  the  underwriter  and  related 
persons  of  securities  which  constitute 
underwriting  compensation  in  an 
aggregate  amount  greater  than  ten  (10) 
percent  of  the  number  or  dollar  amount 
of  securities  being  offered  to  the  public, 
which  is  calculated  to  exclude: 

(1)  Any  securities  deemed  to 
constitute  underwriting  compensation; 

(2)  Any  securities  issued  or  to  be 
issued  pursuant  to  an  overallotment 
option; 

(3)  In  the  case  of  a  "best  efforts" 
offering,  any  securities  not  actually  sold; 
and 

(4)  Any  securities  underlying 
warrants,  options,  or  convertible 
securities  which  are  part  of  the 
proposed  offering,  except  where 
acquired  as  part  of  a  unit; 

(x)  The  receipt  by  a  member  or  person 
associated  with  a  member,  pursuant  to 
an  agreement  entered  into  at  any  time 
before  or  after  the  effective  date  of  a 
public  offering  of  warrants,  options, 
convertible  securities  or  units  containing 


such  securities,  of  any  compensation  or 
expense  reimbursement  in  connection 
with  the  exercise  or  conversion  of  any 
such  warrant,  option,  or  convertible 
security  in  any  of  the  following 
circumstances: 

(1)  The  market  price  of  the  security 
into  which  the  warrant,  option,  or 
convertible  security  is  exercisable  or 
convertible  is  lower  than  the  exercise  or 
conversion  price; 

(2)  The  warrant,  option,  or  convertible 
security  is  held  in  a  discretionary 
account  at  the  time  of  exercise  or 
conversion,  execept  where  prior  specific 
written  approval  for  exercise  or 
conversion  is  received  from  the 
customer; 

(3)  The  arrangements  whereby 
compensation  is  to  be  paid  are  not 
disclosed  (a)  in  the  prospectus  or 
offering  circular  by  which  the  warrants, 
options,  or  convertible  securities  are 
offered  to  the  public,  if  such 
arrangements  are  contemplated  or  any 
agreement  exists  as  to  such 
arrangements  at  that  time,  and  (b)  in  the 
prospectus  or  offering  circular  provided 
to  securityholders  at  the  time  of  exercise 
or  conversion;  or 

(4)  The  exercise  or  conversion  of  the 
warrants,  options  or  convertible 
securities  is  not  solicited  by  the 
underwriter  or  related  person,  provided 
however,  that  any  request  for  exercise 
or  conversion  will  be  presumed  to  be 
unsolicited  unless  the  customer  states  in 
writing  that  the  transaction  was 
solicited  and  designates  in  writing  the 
broker/dealer  to  receive  compension  for 
the  exercise  or  conversion; 

(xi)  For  a  member  or  person 
associated  with  a  member  to  accept, 
directly  or  indirectly,  any  non-cash  sales 
incentive  item  including,  but  not  limited 
to,  travel  bonuses,  prizes  and  awards, 
from  an  issuer  or  an  affdiate  thereof  in 
excess  of  $50  per  person  per  issuer 
armually.  Notwithstanding  the  foregoing, 
a  member  may  provide  non-cash  sales 
incentive  items  to  its  associated  persons 
provided  that  no  issuer,  or  an  affiliate 
thereof,  including  specifically  an 
affiliate  of  the  member,  directly  or 
indirectly  participates  in  or  contributes 
to  providing  such  non-cash  incentive;  or 

(xii)  For  a  member  of  participate  with 
an  issuer  in  the  public  distribution  of  a 
nonunderwritten  issue  of  securities  if 
the  issuer  hires  persons  primarily  for  the 
purpose  of  distributing  or  assisting  in 
the  distribution  of  the  issue,  or  for  the 
purpose  of  assisting  in  any  way  in 
connection  with  the  underwriting, 
except  to  the  extent  in  compliance  with 
17  C.F.R.  240.3a4-l  and  applicable  stale 
law. 
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(C)  In  the  event  that  the  underwriter 
and  related  persons  receive  securities 
deemed  to  bne  underwriting 
compensation  in  an  amount  constituting 
unfair  and  unreasonable  compensation 
pursuant  to  the  Stock  Numerical 
Limitation  in  subparagraph  (B){ix) 
above,  the  recipient  shall  return  any 
excess  securities  to  the  issuer  or  the 
source  from  which  received  at  cost  and 
without  recourse,  except  in  exceptional 
and  unusual  circumstances,  upon  good 
cause  shown,  a  different  arrangement 
may  be  permitted. 

(7)  Restrictions  on  Securities 

(A)  No  member  or  person  associated 
A  th  a  member  shall  participate  in  any 
public  offering  which  does  not  comply 
with  the  following  requirements: 

(i)  Securities  deemed  to  be 
underwriting  compensation  shall  not  be 
sold,  transferred,  assigned,  pledged  or 
hypothecated  by  any  person,  except  as 
provided  in  subparagraph  (B)  below,  for 
a  period  of  one  year  following  the 
effective  date  of  the  offering  for  which 
the  securities  were  received.  However. 
securities  deemed  to  be  underwriting 
compensation  may  be  transferred  to  any 
member  participating  in  the  offering  and 
the  bona  fide  officers  or  partners  thereof 
and  securities  which  are  convertible  into 
other  types  of  securities  or  which  may 
be  exercised  for  the  purchase  of  other 
securities  may  be  so  transferred, 
converted  or  exercised  if  all  securities 
so  transferred  or  received  remain 
subject  to  the  restrictions  specified 
herein  for  the  remainder  of  the  initially 
applicable  time  period; 

(ii)  Certificates  or  similar  instruments 
representing  securities  restricted 
pursuant  to  subparagraph  {A)(i)  above 
shall  bear  an  appropriate  legend 
describing  the  restriction  and  stating  the 
time  period  for  which  the  restriction  is 
operative:  and 

f'.::)  Securities  to  be  received  by  a 
member  as  underwriting  compensation 
shall  only  be  issued  to  a  member 
participating  in  the  offering  and  the 
bona  fide  officers  or  partners  thereof. 

(B)  The  provisions  of  subparagraph 
(A)  notwithstanding,  the  transfer  of  any 
security  by  operation  of  law  or  by 
reason  of  reorganization  of  the  issuer 
shall  not  be  prohibited. 

(C)  Venture  Capital  Restrictions — 
when  a  member  participates  in  the 
initial  public  offering  of  an  issuer's 
securities,  such  member  or  any  officer, 
director,  general  partner,  controlling 
shareholder  or  subsidiary  of  the  member 
or  subsidiary  of  such  controlling 
shareholder  or  a  member  of  the 


immediate  family  of  such  persons,  who 
beneficially  owns  any  securities  of  said 
issuer  at  the  time  of  filing  of  the  offering, 
shall  not  sell  such  securities  during  the 
offering  or  sell,  transfer,  assign  or 
hypothecate  such  securities  for  ninety 
(90)  days  following  the  effective  date  of 
the  offering  unless: 

(i)  The  price  at  which  the  issue  is  to 
be  distributed  to  the  public  is 
established  at  a  price  no  higher  than 
that  recommended  by  a  qualified 
independent  underwriter  who  does  not 
beneficially  own  5%  or  more  of  the 
outstanding  voting  securities  of  the 
issuer,  who  shall  also  participate  in  the 
preparation  of  the  registration  statement 
and  the  prospectus,  offering  circular,  or 
similar  document  and  who  shall 
exercise  the  usual  standards  of  "due 
diligence"  in  respect  thereto;  or 

(ii)  The  aggregate  amount  of  such 
securities  held  by  such  member  and  its 
related  persons  enumerated  above 
would  not  exceed  1%  of  the  securities 
being  offered. 

(8)  Conflicts  of  Interest 

Proceeds  Directed  to  a  Member — no 
member  shall  participate  in  a  public 
offering  of  an  issuer's  securities  where 
more  than  ten  (10)  percent  of  the  net 
offering  proceeds,  not  including 
underwriting  compensation,  are 
intended  to  be  paid  to  members 
participating  in  the  distribution  of  the 
offering  or  associated  or  affiliated 
persons  of  such  members,  or  members  of 
the  immediate  family  of  such  persons, 
unless  the  price  at  which  a  equity  issue 
or  the  yield  at  which  a  debt  issue  is  to 
be  distributed  to  the  public  is 
established  pursuant  to  subsection  3(c) 
of  Schedule  E  to  the  By-Laws. 

(A)  All  offerings  included  within  the 
scope  of  this  paragraph  (8)  shall  disclose 
in  the  underwriting  or  plan  of 
distribution  section  of  the  registration 
statement  offering  circular  or  other 
similar  document  that  the  offering  is 
being  made  pursuant  to  the  provisions  of 
this  paragraph  and,  where  applicable, 
the  name  of  the  member  acting  as 
qualified  independent  underwriter,  and 
that  such  member  is  assuming  the 
responsibibties  of  acting  as  a  qualified 
independent  underwriter  in  pricing  the 
offering  and  conducting  due  diligence. 

(B)  The  provisions  of  this  paragraph 
(8)  shall  not  apply  ta 

(i)  An  offering  otherwise  subject  to  the 
provisions  of  Schedule  E  to  the  By-Laws: 

(ii)  An  offering  of  securities  exempt 
from  registration  with  the  Securities  and 
Exchange  Commission  under  section 
3fal(4)  of  the  Securities  Act  of  1933; 


^  (iii)  An  offering  of  a  real  estate 
ihvestment  trust  as  defined  in  section 
856  of  the  Internal  Revenue  Code:  or 

(iv)  An  offenng  of  securities  subject  to 
section  34  of  the  Rules  of  Fair  Practice, 
unless  the  net  offering  proceeds  are 
intended  to  be  paid  to  the  above  persons 
for  the  purpose  of  repaying  loans, 
advances  or  other  types  of  financing 
utilized  to  acquire  an  interest  in  a  pre — 
existing  company. 

(d)  Power  of  the  Board  of  Governors 

The  Board  of  Governors  shall  have 
the  power  to  alter,  amend,  supplement 
or  modify  the  provisions  of  subsection 
(b)  of  this  section  from  time  to  time 
without  recourse  to  the  membership  for 
approval  as  would  otherwise  be 
required  by  arlirle  III  of  the  By-Laws. 

Code  of  Procedure 
•        «        *        •        • 

Article  XII — Code  of  Procedure  for 
Corptjra  te  Financing  and  Direct 
PartiupaUon  Program  Matters 

(]}  Purpose 

The  pu.-^ptjse  of  this  Code  of  Procedure 
is  to  provide  a  prcn^edure  for  review  of 
determinations  by  the  NASD  s  statf 
regarding  compliance  with  NASD  rules 
relating  to  corporate  financing  and 
direct  pa.-ticipatioR  program  matters  by 
which  any  rr.em.V.T  is  aggrieved. 

(2)  Application  by  Aggrieved  Member 

Any  member  aggrieved  by  a 
determination  rerKJered  pursuant  to  any 
rule  or  regulation  of  the  NASD  relating 
to  underwriting  terms  or  arrangements 
may  make  application  for  review  of  such 
determination.  In  exceptional  or  unusual 
circumstances,  a  member  may  request 
conditionally  or  unconditionally  an 
exemption  from  such  rules  or 
regulations.  Applications  for  review  will 
be  accepted  only  with  respect  to 
offerings  for  which  a  registration 
statement  or  similar  document  has  been 
filed  with  the  appropriate  federal  or 
state  regulatory  agency:  provided, 
however,  that  a  heanns  committee  may 
waive  the  requirement  fcr  filing  prior  to 
review  upon  a  finding  that  such  review 
is  appropriate  under  the  circumstances. 

(3)  Application  for  Review 

Any  member  making  application  for 
re\  iew  pursuant  to  paragraph  (2)  above 
(hereinafter  referred  to  as  "applicant") 
shdli  request  such  review  in  writing  and 
shall  specify  m  reasonabie  detail  the 
source  and  nature  of  the  aggnevement 
and  the  relief  requested.  The  applicant 
shall  state  whe'hp--  a  hca'-ng  is 
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requested  and  shall  sign  the  written 
application. 


l'-'<32 


Nwti 


1460" 


(4)  Notice  of  Hearing 

Any  applicant  shall  have  a  right  to  a 
hearing  before  a  hearing  committee 
constituted  as  provided  in  paragraph  (5) 
below.  The  hearing  committee  may 
request  a  hearing  on  its  own  motion.  A 
hearing  shall  be  scheduled  as  soon  as 
practicable,  at  a  location  determined  by 
the  hearing  committee.  Written  notice  of 
the  hearing  shall  be  sent  to  the  applicant 
stating  the  date,  time,  and  location  of 
the  hearing. 

(5)  }  fearing  Committee  and  Procedure 

(A)  Any  hearing  shall  be  before  an 
individual  or  individual^ designated  by 

the  NASD,  who  shall  be  jburrent  or  past 
members  of  the  appropriate  standing 
committee  of  the  Board  of  Governors, 
i.e.  the  "hearing  committee."  Any 
applicant  shall  be  entitled  to  appear  at, 
and  participate  in.  the  hearing,  to  be 
represented  by  counsel,  and  to  submit 
any  relevant  testimony  or  evidence. 
Representatives  of  the  NASD  shall  be 
entitled  to  appear  at,  and  participate  in. 
the  hearing,  to  be  represented  by 
counsel,  and  to  submit  any  relevant 
testimony  or  evidence.  Upon  agreement 
of  the  applicant,  representatives  of  the 
NASD,  and  the  hearing  committee,  a 
heanng  may  be  conducted  by  means  of 
a  telephonic  or  other  linkage  which 
permits  all  parties  to  participate 
simultaneously  in  the  proceeding. 

(Bj  In  the  event  that  the  applicant 
waives  a  hf  anng  before  the  appropriate 
heanng  com.mittee,  the  hearing 
com.mittee  shall  review  the  matter  on 
the  record  before  it  Any  applicant  and 
the  NASD  shal!  be  entitled  to  submit 
any  relevant  written  testimony  or 
evidence  to  the  heanng  committee. 

(Bj  In  the  event  that  the  appUcant 
wanes  a  hea.nng  before  the  appropriate 
heanng  committee,  the  hearing 
committee  shall  review  the  matte  ron 
the  record  before  it.  Any  applicant  and 
the  NASD  shall  be  entitled  to  submit 
any  relevant  written  testimony  or 
evidence  to  the  hearing  committee. 

(6)  Requirement  for  Written 
Determination 

The  hearing  committee  shall  render  a 
determination  as  to  all  issues  which  the 
committee  finds  to  be  relevant  as  soon 
as  practicable  following  conclusion  of 
the  heanng  or,  m  cases  in  which  a 
hearing  is  not  requested,  completion  of 
the  committee's  review  of  the  record. 
The  heanng  committee  may  determine 
whether  the  proposed  underwriting  or 
other  terms  and  arrangements  in 
connection  with  or  relating  to  the 
distribution  of  the  securities,  or  the 


terms  and  conditions  related  thereto, 
taking  into  consideration  all  elements  of 
compensation  and  all  of  the  relevant 
surrounding  factors  and  circumstances, 
are  fair  and  reasonable  and  in 
comphance  with  applicable  rules  and 
regulations.  The  determination  of  the 
hearing  committee  shall  be  issued  in 
writing,  and  a  copy  shall  be  sent  to  each 
applicant. 

(7)  Review  by  Committee  of  Board 

(A)  Any  member  aggrieved  by  a 
determination  of  a  hearing  committee 
shall  have  a  right  to  have  that 
determination  reviewed  by  the 
appropriate  standing  conunittee  of  the 
Board  of  Governors. 

(B)  Any  member  seeking  a  review  of  a 
determination  of  a  hearing  committee 
shall  submit  a  written  request  for  such 
review  to  the  NASD  within  fifteen  (15) 
business  days  following  issuance  of  the 
hearing  committee's  written 
determination.  Any  such  member  shall 
submit  with  the  written  request  for 
review  a  wTitten  statement  specifying 
the  portion  of  the  hearing  committee's 
determination  for  which  review  is 
requested  and  the  relief  sought.  Any 
such  member  may  submit  written 
testimony  or  evidence  for  consideration 
by  the  committee.  Representatives  of  the 
NASD  may  also  submit  written 
testimony  or  evidence  to  the  committee. 

(C)  Pursuant  to  a  request  duly  made, 
the  appropriate  standing  committee  of 
the  Board  of  Governors  will  review  the 
determination  of  a  hearing  committee, 
giving  consideration  to  all  parts  of  the 
record  which  the  Board  committee  finds 
relevant.  The  Board  committee  shall 
render  a  determination  as  to  all  issues 
which  the  committee  finds  to  be 
relevant.  The  determination  of  the  Board 
committee  shall  be  issued  in  writing, 
and  a  copy  shall  be  sent  to  each  member 
requesting  review. 

(8)  Nature  of  Determination 

Any  determination  by  a  hearing 
committee  or  standing  committee 
rendered  shall  constitute  the  opinion  of 
that  committee  as  to  compliance  with 
applicable  NASD  rules,  interpretations 
or  policies  and  shall  be  advisory  in 
nature  only.  Such  determination  shall 
not  be  subject  to  review  by  the  Board  of 
Governors.  No  such  determination  shall 
constitute  a  finding  of  a  violation  of  any 
rule,  interpretation  or  policy.  A  finding 
of  a  violation  shall  be  made  only  by  a 
District  Business  Conduct  Committee. 

[FR  Doc.  92-9249  Filed  4-20-92:  8:45  am) 
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FRHmm  Ho  M-50S8J.,  rue  No  SP  -NSCC- 

SeH-Regulatory  Orgamzaticns 
Nationat  Secuntfes  Clearing 
Corporation.  Ffh..ng  and  !rnmedi.3!.e 
tt-fecttveness  of  Proposed  f^uie 
Change  Relating  to  b  ReviSiO":  to 
NSCC  sFeeScheduie 

April  15. 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.'  notice 
is  hereby  given  that  on  March  30, 1992. 
the  National  Securities  Clearing 
Corporation  ("NSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-NSCC-92-03)  as 
described  in  Items  I.  0.  and  III  below, 
which  Items  have  been  prepared  by 
NSCC,  a  self-regulatory  organization 
("SRO").  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


I.  SRO'sSt*.!.    rt 

Substance  of  !h» 


!  I  rms  of 
ti  Kule  Change 


The  proposed  rule  change  consists  of 
amendments  to  NSCC's  fee  structure 
whereby  its  fees  for  Archival  Microfiche 
will  be  increased;  (1)  From  $0.40  per 
fiche  to  $5.00  per  fiche,  and  (2)  from 
$0.20  to  $0.50  for  each  duplicate  fiche 
obtained  at  the  same  time.  The  Archival 
Microfiche  fees  are  set  forth  in  NSCC's 
Rules  and  Procedures  under  Addendum 
A.  Article  V  (Pass-Through  and  Other 
Fees),  section  B  (Special  Service  Fees), 
Subsection  5  (Output  Fees).* 

II.  SRO's  Statement  of  the  Purpose  of, 
and  Statutory  Basis  for,  the  Proposed 
Rule  Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  SRO's  Statement  of  the  Purpose  of 
and  Statutory  Basis  for,  the  Proposed 
Rule  Change 

The  proposed  rule  change  consists  of 
a  change  to  the  fees  for  providing 
archival  microfiche  services.  The 
Securities  Industry  Automation 
Corporation,  which  prepares  microfiche 


'  15U.S.C  788(bMl|(lM8) 
»  NSCXl  Rules  «nd  Prooeduret.  Addendam  A.  Art 
V.  teclion  B.S.e.  at  page  13  (rev.  November  12. 1991). 
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sheets  for  NSCC,  has  implemented  the 
industry  standard  of  charging  per 
physical  sheet  of  mocrofiche  produced 
as  opposed  to  per  1,000  lines  of  print 
produced  on  the  fiche.  In  order  to 
accommodate  this  industry  standard. 
NSCC  needs  to  charge  per  physical 
sheet  cf  microfiche  produced. 

To  negate  the  impact  of  the  fee 
change.  NSCC  will  change  its  current 
practice  of  offering  each  report  on  a 
separate  sheet  of  microfiche.  Instead, 
NSCC  will  consolidate  the  reports  on  as 
few  sheets  as  possible.  NSCC  believes 
that,  as  a  result,  overall  costs  to 
members  using  its  Archival  Microfiche 
Service  will  be  minimally  impacted 
(except  in  the  case  of  members 
requesting  only  small  numbers  of 
reports  with  minimal  numbers  of  lines 
produced).  These  revised  fees  will 
become  effective  on  April  1, 1992  for 
billing  in  May. 

Since  the  new  archival  fee  structure 
will  accommodate  industry  standards  in 
a  way  that  is  equitable  to  all  members, 
'  the  proposed  rule  change  is  consistent 
with  the  Act,  particularly  section   ' 
17A(b)(3)(D)  of  the  Act  ^  in  that  it 
provides  for  the  equitable  allocation  of 
fees  among  its  participants. 

B.  SRO's  Statement  on  Burden  on 
Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  SRO's  Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective,  pursuant  to  section 
19{b)(3)(A){ii)  of  the  Act  *  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4  ^  because  the  proposed 
rule  change  effects  a  change  in  fees 
charged  by  NSCC  to  its  participants.  At 
any  time  within  sixty  days  of  the  filing 
of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC 
2C549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NSCC.  All 
submissions  should  refer  to  File  No.  SR- 
NSCC-92-03  and  should  be  submitted 
by  May  12. 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary: 
(FR  Doc  92-9248  Filed  4-20-92:  8:45  am) 
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[ Release  No.  34-30584;  RIe  nc 
92-09) 

Self-Regulatory  O'^ga^/ations  The 
Options  Clearing  Corp    Filing  of  a 
Proposed  Rule  Change  Relating  to  the 
Acceptance  of  Der>os.'oi'>  Receipts 
and  Escrow  Receipts 

April  14, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
( "Act "),'  notice  is  hereby  given  that  on 
March  17, 1992.  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission  ")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  rule  change  proposes  to  establish 
a  policy  under  which  OCC  would  not 


^  15  US  C  789-l(b)(3|(D)  11988). 
'  15  U.S.C.  78S|b)|3)|A)(ii)  (1988). 
»  17  use.  240  19b-4(e)  (1991). 


»  17  CFR  200  3&-3(a)(12)  (1991). 
'  15  U.St;.  78»(b)(l)  (1988). 


accept  a  depository  receipt  or  escrow 
receipt  issued  by  a  depository,  a  parent, 
or  an  affiliate  which  hns  an  equity 
interest  of  20%  or  more  of  the  total 
capital  of  the  clearing  member  making 
the  deposit  or  for  whose  account  the 
deposit  is  made. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  OCC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  OCC 
has  prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  change  is  to 
establish  a  consistent  policy  concerning 
clearing  member  use  of  collateral 
services  provided  by  banks,  trust 
companies,  or  other  institutions 
(collectively,  "depositories"!  that  have 
an  affiliation  with  the  clearing  rr.embers, 
A  number  of  OCC  clearing  members 
have  either  a  bank  or  a  bank  holding 
company  as  their  parent,  and  OCC 
believes  the  trend  of  common  ownership 
between  banks  and  broker-dealers  will 
continue.  OCC  anticipates  that  these 
clearing  members  will  wish  to  use  such 
affiliated  depositories  for  collateral 
services,  including  the  issuance  of 
depository  receipts  and  escrow  receipts. 

Presently,  OCC's  rules  prohibit  a  bank 
which  has  20%  or  more  common 
ownership  with  a  clearing  member  from 
issuing  a  letter  of  credit  on  behalf  of  the 
member:  however,  that  same  bank  is 
permitted  to  issue  a  depository  receipt 
for  an  affiliated  clearing  member.  The 
prohibition  against  accepting  letters  of 
credit  issued  by  an  affiliated  bank  is 
intended  to  limit  OCC's  risk  exposure  in 
the  event  of  the  simultaneous  failure  of 
both  a  clearing  member  and  its  affiliate. 
OCC  believes  that  this  same  policy 
rationale  supports  its  proposed  rule 
change  regarding  the  issuance  of 
depository  receipts  and  escrow  receipts 
by  affiliated  depositories. 

The  proposed  rule  change  is     • 
consistent  with  the  purposes  of  section 
17A  of  the  Act  and  the  rules  and 
regulations  thereunder  because  it 
enhances  OCC's  policies  with  respect  to 
the  safeguarding  of  securities  and  funds 
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in  OCC  s  rustady  or  control  or  for  which 
it  is  responsible. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  have  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
pubiicat^ion  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  such  period  that  the  self-regulatory 
consents,  the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

fV  Solicitation  of  Comments 

interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregomg. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  ail  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  th«  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OCC.  All 
submissions  should  refer  to  file  number 
SR-OCC-92-09  and  should  be  submitted 
by  May  12. 1992. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFa-?and. 
Deputy  Sacvi 
|FR  Doc.  92-9154  Filed  4-20-92;  8:45  am] 
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Seit-Reguiatory  OrgP('''iia*'0--i 
A.ppi<cat)Of>8  tor  Unlistea  Trsdinc 
Pnviieges  and  ot  Op'po-iL..-i;ty  'ot 
heanng  Pacific  Stock  Exchanoe,  Inc. 

April  15,  1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Alex  Brown 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
8357) 
Fabri-Centers  of  A-Tierica,  Inc. 
Common  Stock.  $.10  Par  Value  (File.No.  7- 
8358) 
GEO  International  Corp. 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
6359) 
Hibernia  Corp. 
Common  Stock  Class  A,  No  Par  Value  (File 
No.  7-«ji60) 
Valassis  Communications,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
8361) 
Waste  Management  International  Pic 
American  Depositary  Shares  (each 
representing  two  Ordinary  Shares  of  lOp) 
(File  No.  7-8362) 
First  Data  Corporation 
Common  Stock.  $.01  Par  Va)ue  (File  No  7- 
8363) 
Empresas  IC.A  Sociedad  Controladora.  S.A. 
deCV. 
American  Depositary  Shares,  (each 
representing  one  Ordinary  Participating 
Ctf.)  (File  No.  7-8384) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  6, 1992,  written 
data,  views  and  arguments  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  written 
comments  shoufd  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 


and  orderiy  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority 

|on«than  G.  Katz. 

Secretary 

|FR  Doc  92-9148  Filed  4-2(W2;  8:45  am) 
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S«lf-Reguiatory  Organizations; 
Unlisted  Tradinq  Prtvlteges  and  of 

OpnoMd:-!:  y  '; '  Hearing;  Philadelphia 

btocK  Excfiaiige,  inc. 

April  15,  1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 
Chicago  and  North  Western  Holdings 
Corp., 
Common  Stock,  $.01  Par  Value  (File 
No.  7-«365). 
International  Testing  Services.  Inc., 
Common  Stock,  $.01  Par  Value  (File 
No.  7-8386). 
Waste  Management  international.  Inc. 
Pic, 
American  Depository  Shares  (File  No. 
7-8367). 
Adams  Resources  and  Energy,  Inc.. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-8368). 
CMI  Corporation, 
Common  Stock.  $.10  Par  Value  (File 
No.  7-8309). 
MuniYield  Insured  Fund,  Inc.. 
Common  Stock.  $.10  Par  Value  (File 
No.  7-8370). 
Cash  American  Investment,  Inc.. 
Class  Stock,  $0.10  Par  Value  (File  No. 
7-8371). 
Merry  Land  &  Investment  Company, 
Inc., 
Class  Stock.  $0.10  Par  Value  (File  No. 
7-8372). 
American  Insured  Mortgage  Investors, 
Depository  Units  Limited  Partnership 
(File  No.  7-8373). 
American  Insured  Mortgage  Investors, 
Series  85  Limited  Partnership  (File  No. 
7-8374). 
Capital  Re  Corporation, 
Common  Stock.  $.01  Par  Value  (File 
No.  7-8375). 
Empresas  ICA  Sociedad  Controladora 
SA.  DE.  C.V., 
American  Depository  Share  (File  No. 
7-8376). 
First  Data  Corporation, 
Common  Stock,  $.01  Par  Value  (File 
No.  7-8377). 


146iO 


Federal  Register  /  Vol.  57.  No.  77  /  Tuesday,  April  21.  1992  /  .Notices 


These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  6, 1992.  written 
data,  views  and  arguments  concerning 
the  above  referenced  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulaiion,  pursuant  to  delegated 
authority. 

)onathan  G.  Katz.  I 

Secretary. 
[FR  Doc.  92-9149  Filed  4-20-92;  8:45  am) 
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(Rel.  No.  IC-18652;  812-7841] 

ML  Venture  Partners  II.  LP.,  et  al.; 
Application 

April  13. 1992. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
actios;  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  ML  Venture  Partners  II, 
LP.,  Merrill  Lynch  Venture  Capital  Inc., 
Sprout  Capital  VI,  LP.,  Sprout  Growth 
Ltd.,  Sprout  G.-owth  LP.,  and  DLJ 
Venture  Capital  Fund  II.  L.P. 
RELEVANT  ACT  SECTIONS:  Applicants 
seek  an  order  pursuant  to  section  57(i)  of 
the  Act  and  rule  17d-l  thereunder 
authorizing  transactions  otherwise 
prohibited  under  section  57(a)(4)  of  the 
Act,  pursuant  to  section  57(c)  of  the  Act 
exempting  transactions  from  the 
provisions  of  section  57(a)(1)  of  the  Act, 
and  pursuant  to  section  6(c)  of  the  Act 
for  an  amendment  to  a  prior  order  of  the 

SUMVABY  OP  APPLiCA-^iOM:  Applicants 
seek  an  order  that  would  permit  Merrill 
Lynch  Venture  Partners  II.  L.P.  ("MLVP 
11")  to  coinvest  with  Sprout  Capital  VI. 
LP.,  Sprout  Growth  Ltd.,  Sprout  Growth 
L.P.  (collectively,  the  "Sprouts"),  and 
DLJ  Venture  Capital  Fund  II.  LP.  ("DLJ 
Venture"),  together  with  any  venture 
capital  fund  organized  after  the  date  of 


the  application  that  is  managed  by  DLJ 
Capital  Corporation  ("DLJ  Capital") 
(together,  the  Sprouts,  DLJ  Venture,  and 
future  venture  capital  funds  managed  by 
DLJ  Capital  are  the  "DLJ  Investors "). 
and  to  engage  in  certain  principal 
transactions  with  affiliated  persons 
otherwise  prohibited  by  section  57(a)(1) 
of  the  Act.  Applicants  also  request  an 
exemption  from  one  condition  to  an 
orcier  issued  to  MLVP  II.  Investment 
Company  Act  Release  Nos.  16525  (Aug. 
12. 1988)  (notice)  and  16551  (Sept.  7. 
1988)  (order)  (the  "Prior  Order"),  so  that 
the  investments  made  by  MLVP  II  in 
accordance  with  the  terms  of  the 
application  will  not  be  counted  as  being 
invested  jointly  with  affiliates  for 
purposes  of  the  45%  limitation  imposed 
under  the  Prior  Order  but  will  instead  be 
subject  to  the  conditions  set  forth 
herein. 

FILING  DATE:  The  application  was  filed 
on  December  24, 1991,  and  amended  on 
April  7, 1992. 

HEARING  OR  NOTIFICATION  OF  HEARtNG: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  May 
8. 1992,  and  should  be  accompanied  by 
proof  of  service  on  applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
MLVP  II  and  Merrill  Lynch  Venture 
Capital  Inc.,  World  Financial  Center, 
North  Tower,  New  York,  New  York 
10281;  DLJ  Investors,  DLJ  Capital 
Corporation,  140  Broadway,  New  York, 
New  York  10005-1285. 
FOR  FURTHER  INFORMATION  CON 'ACT; 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Nancy  M.  Rappa,  Branch 
Chief,  at  (202)  272-3030  (Division  of 
Investment  Management.  Office  of 
Investment  ComDanv  Regulation). 
SUPPLEME  'VAB*  iHFORMATioN:  The 
following  is  a  summary  oi  me 
application.  The  complete  apphcation 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  MLVP  II,  a  limited  partnership 
organized  under  the  laws  of  Delaware, 
is  a  business  development  company. 
The  investment  objective  of  MLVP  II  is 


to  seek  long-term  capital  appreciation 
by  making  venture  capital  investments. 
2.  MLVP  II  has  five  general  partners, 
consisting  of  four  individuals  (the 
"Individual  General  Partners")  and  one 
managing  general  partner.  MLVPII  Co.. 
L.P.  (the  "Managing  General  Partner"). 
The  Individual  General  Partners  include 
three  independent  general  partners 
(defined  to  be  individuals  who  are  not 
"interested  persons"  of  MLVP  II  within 
the  meaning  of  section  2(a)(19)  of  the 
Act)  (the  "Independent  General 
Partners")  and  one  general  partner  who 
is  an  individual  and  who  is  an  affiliated 
person  of  the  Mannging  General  Partner. 
The  Individual  General  Partners  provide 
overall  guidance  and  supervision  with 
respect  to  the  operations  of  MLVP  II  and 
perform  all  duties  which  the  Act 
imposes  on  directors  of  business 
development  companies  organized  in 
corporate  form.  The  Independent 
General  Partners  assume  the 
responsibilities  and  perform  the 
obligations  that  the  Act  and  the 
regulations  thereunder  impose  on  the 
non-interested  directors  of  a  business 
development  company. 

3.  The  general  partner  of  the 
Managing  General  Partner  is  Merrill 
Lynch  Venture  Capital,  Inc.  (the 
"Management  Company"),  which  is  an 
indirect  subsidiary  of  Merrill  Lynch  & 
Co.,  Inc.  ("ML  &  Co.").  The  Management 
Company  performs  management  and 
administrative  services  for  MLVP  II 
pursuant  to  a  management  agreement 
between  MLVP  II  and  the  Management 
Company.  Subject  to  the  supervision  of 
the  Individual  General  Partners,  the 
Management  Company  performs,  or 
arranges  for  the  performance  of,  the 
administrative  services  necessary  for 
the  operation  of  MLVP  II. 

4.  MLVP  II,  the  Managing  General 
Partner,  and  the  Management  Company 
have  retained  DLJ  Capital  Management 
Corporation  (the  "Sub-Manager"),  an 
indirect  wholly-owned  subsidiary  of 
Donaldson,  Lufkin  &  Jenrette,  Inc. 
("DLJ"),  to  provide  management  services 
in  connection  with  the  venture  capital 
investments  of  MLVP  II  pursuant  to  a 
sub-management  agreement  (the  "Sub- 
Management  Agreement").  The-Sub- 
Manager  is  a  wholly-owned  subsidiary 
of  DLJ  Capital;  each  of  the  officers  of  the 
Sub-Manager  is  an  officer  of  DLJ  Capital 
and  each  of  the  principal  officers  of  DLJ 
Capital  is  an  officer  of  the  Sub-Manager. 
The  Managing  General  Partner,  the 
Management  Company,  and  '.he  Sub- 
Manager  are  registered  under  the 
Investment  Advisers  Act  of  1940,  as 
amended. 

5.  Under  the  Sub-Management 
Agreement,  the  Sub-Manager  is 


primarily  responsible  for  the  venture 
capital  investments  cf  MLVP  II.  The 
agreement  provides  that  the  Sub- 
Manager  shall,  subject  to  the  overall 
supervision  of  the  Individual  General 
Partners  and  the  Management  Company, 
make  all  decisions  regarding  venture 
capital  investments  including  finding, 
evaluating,  structuring,  monitoring,  and 
liquidating  such  investments.  Under  the 
terms  of  the  Sub-Management 
Agreement,  the  Sub-Manager  receives 
from  the  Management  Company  95%  of 
the  compensation  which  the 
Management  Company  receives  under 
its  management  agreement  with  MLVP 
II,  In  addition,  under  the  partnership 
agreement  of  the  Managing  General 
Partner,  the  Sub-Manager  and  its 
affiliates  have  been  allocated  that 
portion  of  the  performance  allocation  of 
profits  allocable  to  the  Managing 
General  Partner  that  was  previously 
allocated  to  the  Management  Company 
as  general  partner  of  the  Managing 
General  Partner,  The  Sub-Management 
Agreement  m.ay  be  terminated  by  the 
Individual  Genera!  Partners,  the  limited 
partners  of  MLVP  II.  or  by  the  Sub- 
Manager,  but  is  not  terminable  by  the 
Management  Company, 

6.  The  Sprouts  are  venture  capital 
funds  in  which  a  majority  of  the 
interests  are  owned  by  institutional 
investors  that  are  not  affiliated  with  DLJ 
Capital,  Sprout  Capital  VI.  LP.,  and 
Sprout  Growth  LP.  are  Delaware  limited 
partnerships:  Sprout  Growth  Ltd.  is 
organized  as  a  company  under  Cayman 
Islands  law  Affiliates  of  DLj  Capital  are 
responsible  for  the  management  of  each 
fund.  DL)  Venture  is  a  Delaware  limited 
partnership,  the  interests  in  which  are 
owned  by  employees  and  former 
employees  of  DL)  Capital  and  its 
corporate  affiliates.  Under  its  governing 
policies.  DLJ  Venture  is  required  to  co- 
invest  with  the  Sprouts  in  each 
investment  made  by  any  of  such  funds 

in  an  amount  proportionate  to  its 
capital  Each  of  the  DLJ  Investors  is 
excluded  from  the  definition  of 
investment  company  by  section  3(c)(ll 
of  the  Act. 

7.  MLVP  II  previously  has  obtained  a 
number  of  exemptive  orders  involving 
specific  transactions  in  which  affiliates 
of  the  Management  Company  were 
participants,  MLVP  II  also  has  obtained 
prospective  relief  in  the  Prior  Order  that 
permits  co-investments  by  MLVP  U  with 
ML  Venture  Partners  L  L.P,,  a  business 
development  company  under  the  Act  for 
which  the  Management  Company 
provides  managem.ent  services,  and  with 
employees'  securities  companies  offered 
to  employees  of  ML  &  Co.  Neither  the 
Prior  Order  nor  any  other  order 
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obtained  by  MLVP  II  permits  co- 
investments  with  the  DLj  Investors. 
Thus,  applicants  seek  such  an  order, 
subject  to  the  terms  and  conditions  set 
forth  therein.  ' 

8  Applicants  also  seek  an  exemption, 
pursuant  to  section  5r{c)  of  the  Act.  to 
permit  MLVP  II  to  purchase  certain 
investments  from  the  .Management 
Company  that  have  been  acquired  by 
the  Management  Company  on  behalf  of 
MLVP  II.  These  in\  estments  are  limited 
to  those  acquired  on  behalf  of  MLVP  il 
where  MLVP  II  would  have  acquired  the 
securities  on  the  date  they  were  issued 
but  for  the  requirement  that  an  order  be 
obtained  from  the  Commission  by 
reason  of  the  fact  that  DLJ  Investors 
were  also  investors  m  such  investments. 

9.  Finally,  applicants  seek  an 
exemption  from  one  condition  of  the 
Prior  Order  that  is  applicable  to  MLVP 
II.  This  exemption  permits  investments 
made  pursuant  to  the  terms  of  the  order 
requested  herein  to  be  excluded  from 
the  requirement  that  not  more  than  45% 
of  .MLVP  lis  assets  be  invested  jointly 
with  affiliates.  The  DLJ  Investors  were 
not  parties  to  the  Prior  Order. 

Applicants'  Legal  Analysis 

1.  Section  57(a)(4)  of  the  Act  prohibits 
certain  affiliated  persons  specified  in 
section  57(b)  from  participating  in  joint 
transactions  with  a  business 
development  company  or  a  company 
controlled  by  a  business  development 
company  in  contravention  of  rules  and 
regulations  prescribed  by  the 
Commission  Section  57(i)  provides  that 
the  ruJes  and  regulations  of  the 
Commission  under  sections  17(a)  and  (d) 
applicable  to  registered  closed-end 
investment  companies  shall  apply  to 
transactions  subject  to  sections  57(a) 
and  (d)  in  the  absence  of  rules  under 
sections  57(a)  and  (d).  No  rules  with 
respect  lo  joint  transactions  have  been 
adopted  under  section  57(a)(4).  Rule 
17d-l  under  the  Act  prohibits  affiliated 
persons  of  a  registered  investment 
company  from  entering  into  joint 
transactions  with  the  investment 
company  unless  the  Commission  has 
granted  an  order  permitting  such 
transaction  after  considering  whether 
the  participation  of  such  investment 
company  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants. 

2,  With  respect  to  limiitations  imposed 
by  section  57(a)(4)  of  the  Act.  the  Sub- 
Manager  is  an  investment  ad\Tser  for 
MLVP  II,  and  the  DLJ  Investors  may  be 
considered  to  be  entities  controlled  by 
DL)  Capital  or  under  common  control 


with  the  Sub-Manager.  Thus,  the  DLJ 
Investors  may  be  considered  entities 
within  the  scope  of  section  57(b)(2)  of 
the  Act  and  subject  to  the  limitations  set 
forth  in  section  57(a)(4).  Pursuant  to 
section  57(i).  the  limitations  on  joint 
transactions  set  forth  in  rule  17d-l  thus 
are  applicable  to  transactions  involving 
MLVP  II  and  the  DLj  Investors. 

3.  Applicants  believe  the  co- 
investments  will  increase  investors' 
investment  opportunities  and  improve 
the  negotiating  position  of  applicants, 
MLVP  II  believes  that  co-investment 
transactions  are  consistent  with 
disclosures  made  to  its  limited  partners, 
including  disclosures  made  to  limited 
partners  in  its  proxy  statement,  dated 
March  28. 1991.  relating  to  the  proposed 
retention  of  the  Sub-Manager  by  MLVP 

4.  Section  57(a)(1)  of  the  Act  prohibits 
certain  persons  who  are  related  to  a 
business  development  company  from 
selling  securities  to  a  business 
development  company.  Section  57(c)  of 
the  Act  provides  that  notwithstanding 
section  57(a)(1).  a  person  may  file  an 
application  for  an  exemptive  order  with 
the  Commission.  The  Commission  shall 
issue  such  an  order  if  evidence 
establishes  taht  (a)  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  of  the  business 
development  company  or  its 
shareholders  or  partners  on  the  part  of 
any  person  concerned;  (b)  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  business  development 
company  as  recited  in  the  filings  made 
by  such  company  with  the  Commission 
under  the  Securities  Act  of  1933,  as 
amended,  its  registration  statement  and 
reports  filed  under  the  Securities 
Exchange  Act  of  1934.  as  amended,  and 
its  reports  to  shareholders  or  partners; 
and  (c)  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act.  Applicants  state  that  the 
Independent  General  Partners  will 
review  the  proposed  co-investments  to 
determine  whether  (a)  and  (b)  above  are 
met.  Apphcants  further  state  that  the 
policies  underlying  the  Small  Business 
Investment  Incentive  Act  of  1980 
supports  relief. 

5.  The  Management  Company  is  an 
"affiliated  person."  within  the  meaning 
of  section  2(a)(3)(D)  of  the  Act.  of  the 
Managing  General  Partner,  which  is  an 
"affiliated  person,"  within  the  meaning 
of  section  2(a)(3)(D)  of  the  Act.  of  the 
Managing  General  Partner,  which  is  an 
"affiliated  person"  of  MLVP  D  within  the 
meaning  of  section  2(a)(3)(D).  As  a 
result  of  this  affiliation,  sales  of 
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sec'jnties  on  a  principal  basis  by  the 
Management  Company  of  MLVP  II  are 
prohibited  by  section  57(a)(l]  of  the  Act 
and  cannot  be  effected  unless  an  order 
is  obtared  pursuant  to  section  57(c)  of 
the  Act. 

6.  Applicants  state  that  an  amendment 
to  the  Prior  Order  is  appropriate  since 
MLVP  II  only  has  approximately  10%  of 
its  onginal  capitaUzation  available  for 
co-investments  with  DLJ  Investors  and. 
as  a  result,  the  percentage  of  such 
investments  would  be  limited.  Also, 
applicanU  state  Lhal  a  March  28, 1991 
proxy  statement  to  MLVP  II's  limited 
partners  specifically  discussed  the 
possibility  of  co-investments  with 
affiliates  of  the  Sab-Manager. 

Applicants'  Conditions 

.Applicants  agree  that  the  following 
conditions  may  be  imposed  in  any  order 
of  the  Commission  granting  the 
requested  relief: 

1.  a.  To  the  extent  that  MLVP  II  has 
funds  available  for  investment  or  is 
otherwise  considering  new  investments, 
the  Sub-Manager  will  review  venture 
capital  investments  approved  for 
investment  whether  each  such 
investment  opportunity  meets  applicable 
investment  criteria  and  is  consistent 
with  the  existing  composition  of  MLVP 
11  3  portfolio  in  terms  of  diversification 
of  investments.  If  the  Sub-Manager 
makes  a  favorable  determination  with 
■pspect  to  a  particular  investment  by 
.MLVP  II,  such  investment  will  be 
deemed  eligible  for  investment  by  MLVP 
I!. 

b.  In  reviewing  investments  deemed 
eliaible  for  investment,  the  Sub-Manager 
will  determine  what  it  considers  to  be 
an  appropriate  amount  to  be  invested  in 
that  particular  investment.  If  that 
amount,  together  with  the  proposed 
purchase  amounts  determined  by 
participating  DLJ  Investors,  is  less  than 
the  amount  available  for  investment  in  a 
particular  company,  that  amount 
determined  with  respect  to  MLVP  II 
shall  be  recommended  by  the  Sub- 
Manager  to  the  Independent  General 
Partners.  Where  the  aggregate  amount 
recommended  for  investment  by  MLVP 
II  and  that  recommended  for  the  DLJ 
Investors  is  greater  than  the  amount 
available  for  investment,  the  amount 
available  for  purchase  by  MLVP  il  shall 
be  determined  on  a  pro  rata  basis 
determined  by  dividing  the  original 
capital  of  MLVP  II  by  the  sum  of  the 
original  capital  of  MLVP  II  and  each  of 
the  DLj  Investors  engaged  at  that  time  in 
making  new  investments. 

c.  Following  the  making  of  the 
determinations  referred  to  in  (a)  and  (b), 
information  concerning  the  proposed 
investment  will  be  distributed  to  the 


Independent  General  Partners.  Such 
Information  will  be  presented  in  written 
form  and  will  include  the  name  of  each 
DLJ  Investor  that  proposes  to  make  the 
Investment  and  the  amount  of  each 
proposed  investment. 

d.  Information  regarding  the  Sub- 
Manager's  preliminary  determinations 
will  be  reviewed  by  the  Independent 
General  Partners.  In  doing  so,  the 
Independent  General  Partners  will 
request  such  additional  information 
from  the  Sub-Manager  as  they  deem 
necessary  for  the  exercise  of  their 
reasonable  business  judgment,  and  will 
employ  such  experts,  including  lawyers 
and  accountants,  as  they  deem 
appropriate.  If  a  required  majority  (as 
defined  in  section  57(o)  of  the  Act) 
("Required  Majority")  of  the 
Independent  General  Partners 
determines  that  the  amount  proposed  to 
be  invested  by  MLVP  II  is  not  sufficient 
to  obtain  an  investment  position  they 
consider  appropriate  in  the 
circumstances,  MLVP  II  will  not 
participate  in  a  joint  investment. 
Similarly,  MLVP  II  will  not  participate  in 
a  joint  investment  if  a  Required  Majority 
of  the  Independent  General  Partners 
determines  that  the  amount  proposed  to 
be  invested  is  an  amount  in  excess  of 
that  which  is  determined  to  be 
appropriate  in  the  circumstances.  MLVP 
II  will  only  make  a  joint  investment  with 
a  DLJ  Investor  if  a  Required  Majority  of 
the  Independent  General  Partners 
conclude,  prior  to  the  acquisition  of  the 
investment  and  after  consideration  of  all 
information  deemed  relevant  that: 

i.  The  terms  of  the  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  to  the  limited 
partners  of  MLVP  II  and  do  not  involve 
overreaching  of  MLVP  11  or  such 
partners  on  the  part  of  any  person 
concerned; 

ii.  The  transaction  is  consistent  with 
the  interests  of  the  limited  partners  of 
MLVP  II  and  is  consistent  with  MLVP 
II's  investment  objectives  and  policies 
as  recited  in  filings  made  by  MLVP  II 
under  the  Securities  Act  of  1933,  as 
amended,  its  registration  statement  and 
reports  filed  under  the  Securities 
Exchange  Act  of  1934,  as  amended,  and 
its  reports  to  partners; 

iii.  The  investments  by  one  or  more 
DLJ  Investors  would  not  disadvantage 
MLVP  II  in  the  making  of  such 
investment,  maintaining  its  investment 
position,  or  disposing  of  such  investment 
and  that  participation  by  MLVP  II  would 
not  be  on  a  basis  different  from  or  less 
advantageous  than  that  of  DLJ  Investors; 
and 

iv.  The  proposed  investment  by  MLVP 
II  will  not  benefit,  directly  or  indirectly. 
DLJ  or  any  affiliated  entity,  other  than 


the  DLj  Investors  making  the  proposed 
joint  investment,  except  to  the  extent 
permitted  pursuant  to  sections  17(e]  and 
57(k)  of  the  Act. 

2.  a.  MLVP  II  will  not  make  an 
investment  for  its  portfolio,  other  than  a 
follow-on  investment  permitted  by  these 
conditions,  if  a  DL]  Investor  or  DL]  or 
person  controlling,  controlled  by,  or 
under  common  control  with  DLj  is  an 
existing  investor  in  such  company: 
provided,  however,  that  this 
subparagraph  (a)  will  not  be  applicable 
to  an  investment  (i)  specifically 
permitted  by  order  of  the  Commission  or 
(ii)  in  a  r.pw  portfolio  company  by  MLVP 
II  where  the  largest  investor  \r.  such 
round  of  financing  is  an  institutional 
investor  that  is  (1)  not  an  affiliate  of 
MLVP  II  or  DLJ  and  (21  making  its  initial 
investment  m  such  com.pany  on  the 
same  terms  as  MLVP  II. 

b.  MLVP  II  will  not  enter  into  a  co- 
investment  with  a  DL]  Investor,  or  make 
a  follow-on  investment  in  a  portfolio 
company  in  which  a  DL)  Investor  is  an 
investor,  if,  following  such  investment 
more  than  25%  of  MLVT  lis  initial 
capital  is  invested  in  transactions  in 
which  one  or  more  DLJ  Investors  are 
investors. 

3.  All  purchases  of  securities  by  MLVP 
II  made  jointly  with  a  DLj  Investor  shall 
consist  of  the  same  class  of  securities, 
including  the  same  registration  rights  (if 
any),  and  other  nghts  related  thereto,  at 
the  same  unit  consideration  and  on  the 
same  terms  and  conditions,  and  except 
for  Nominee  Investm.ents  permitted  by 
condition  9  *he  settlement  dates  will  be 
the  same. 

4.  Neither  the  Independent  General 
Partners  nor  any  DLJ  affiliate,  with  the 
exception  of  the  DLI  Investors,  shall 
coinvest  with  MLVP  11  unless  a  separate 
exemptive  order  with  respect  to  such 
transaction  has  been  obtained. 

5.  If  one  or  m.ore  DLJ  Investors  elect  to 
sell,  exchange,  or  otherwise  dispose  of  a 
security  that  is  also  held  by  MLVP  II, 
notice  of  the  proposed  disposition  will 
be  given  the  MLVP  II  at  the  earliest 
practical  time  and  MLVP  II  will  be  given 
the  opportunity  to  participate  in  such 
sale  on  a  proportionate  basis,  at  the 
same  unit  consideration  and  on  the 
same  terms  and  conditions  as  those 
applicable  to  DLJ  Investors.  The  Sub- 
Manager,  upon  receiving  notification. 
will  formulate  a  recommendation  as  to 
participation  by  MLVP  II  in  such  a 
disposition,  and  provide  a  written 
recom.mendation  to  the  Independent 
General  Partners.  MLVP  II  will 
participate  in  such  disposition  if  a 
Required  Majority  of  its  Independent 
General  Partners  determine  that  such 
action  is  in  the  best  interest  of  MLVP  II. 
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MLVP  1!  and  each  DL)  Investors  will 
bear  its  own  expenses  associated  with 
the  disposition  of  a  portfolio  security, 

6.  If  a  DLJ  Investor  determines  that  it 
should  make  a  "follow-on"  investment 
[i.e..  an  additional  investment  in  the 
same  entity)  in  a  particular  portfolio 
company  whose  securities  are  held  by 
MLVP  U  or  to  exercise  warrants  or  ether 
rights  to  purchase  secunties  of  such  an 
issuer,  notice  of  such  transaction  will  be 
provided  to  MLVT  II  at  the  earliest 
practical  time.  The  Sub-Manager,  upon 
receivang  notification,  will  formuL.te  a 
recommendation  as  to  the  proposed 
participation  by  MLVP  11  in  a  follow-on 
investment,  and  provide  the 
recommendation  to  the  Independent 
General  Pa.'inprs  along  with  notice  of 
the  total  amount  of  the  foilow-on 
investment.  The  Independent  General 
Partners  will  make  their  own 
determination  with  respect  to  follow-on 
investments.  To  the  extent  that  the 
amount  of  a  foilow-on  investment 
available  to  a  DLJ  Investor  and  MLVP  II 
is  not  based  on  the  amount  of  their 
initial  investment  the  relative  amount  of 
investment  by  each  DL]  investor 
participatinR  m  a  foHow-on  investment 
and  MLVP  U  will  be  based  on  a  ratio 
derived  by  com.pann^  ttie  remaining 
funds  available  for  investment,  after 
consideration  for  other  potential  follow- 
on  investments  and  other  factors 
deemed  relevant  by  the  Sub-Manager  in 
applying  its  normal  analysis,  by  MLVP  !i 
and  each  such  DLj  Investor  with  Itie 
total  amount  of  the  follow-on 
investment.  MLVP  !I  will  participate  in 
such  investm.ent  if  a  Requirt^d  Maior.ty 
of  the  Independent  General  Partners 
determines  that  such  action  is  in  the 
best  interests  of  MLVP  II. 

7.  The  Independent  General  Partners 
will  review  quarterly  all  information 
concerning  co-investments  made  by 
MLVT  n,  including  co-investments  in 
which  one  or  more  DLJ  Investors 
declined  to  participate,  so  th-it  they  may 
determine  whether  all  investments  made 
during  the  preceding  quarter,  including 
those  investments  they  declined, 
complied  with  the  conditions  set  forth 
above.  In  addition,  a!  least  annually  the 
Independent  General  Partners  will 
consider  the  continuing  appropriateness 
of  the  standards  established  for 
Investments  by  MLVP  II.  The 
Independent  General  Partners  will 
consider  whether  use  of  such  standards 
continues  to  be  in  the  best  interests  of 
MLVP  I!  and  the  limited  partners  and 
does  not  Involve  overreaching  of  MLV  P 
11  or  its  limited  partners  on  the  part  of 
any  party  concerned. 

8.  MLVP  II  will  maintain  lh,e  records 
required  by  section  5r(f)!31  of  the  Act  a.s 


if  each  of  the  transactions  permitted 
under  these  conditions  were  approved 
by  the  independent  Cireneral  Partners 
under  section  57(0 

9  a,  MLVP  II  may  acquire  Nominee 
Investments  (as  defined  below)  from  the 
Management  Company  or  an  affiliate 
(collectively,  "Merrill  Lynch")  on  the 
terms  described  in  this  condition  (9).  For 
this  purpose,  a  Nominee  Investment 
consists  of  an  investment  that  meets 
each  of  the  following  conditions:  (i)  The 
securities  were  approved  for  investment 
by  the  Sub-Manager  and  the 
Lidtpendent  General  Partners  prior  to 
the  time  the  secunties  were  initially 
issued  and  acquired  by  Merrill  Lynch  on 
behalf  of  MLVP  U.  (ii)  the  investment 
would  have  been  acquired  by  MLVP  II 
at  the  closing  date  on  which  the 
securities  were  issued  but  for  the 
requirement  that  an  order  be  obtained 
from  the  Commission  by  reason  of  the 
fact  that  DLJ  Investors  were  co- 
inventors  in  such  investments,  and  (iii) 
the  investments  were  acquired  by 
Merrill  Lynch  as  nominee  f'^-  K!!  \  P  !I 
prior  to  the  date  of  the  issuance  ot  t.'te 
order  requested  herein. 

b.  Upon  issuance  of  the  order 
requested  in  this  application.  MLVP  II 
may  acquire  each  of  the  Nominee 
Investments  from  Merrill  Lynch 
provided  that  all  of  the  findings  and 
other  actions  required  in  condition  1  are 
met  after  receipt  of  the  order  requested 
herein  and  within  30  days  of  the 
purchase  of  such  investment  and  subject 
to  each  of  the  other  conditions  to  the 
urd<  r  The  purchase  price  to  be  paid  by 
MI.V  P  U  for  each  such  investment  shall 
be  the  lesser  of  (i)  the  fair  value  of  the 
Nom.inee  Investment  on  the  date  it  is 
acquired  by  MLVP  II  (as  determined  by 
the  Independent  Ck^neral  Partners,  who 
may  rely  for  this  purpose  on  information 
provided  by  the  Sub-Manager) 
("Value  j,  or  (n)  the  cost  to  Merrill 
Lynch  of  purchasing  the  investment 
("Cost  j.  The  foregoing  is  subject  to  the 
condition  that,  to  the  extent  the  value  of 
an  investment  is  determined  by  the 
Independent  General  Partners  to  be  less 
than  its  Cost  plus  carryirtg  costs 
described  in  paragraph  (c).  Merrill 
Lynch  may  determ.me  not  to  sell  the 
security  to  MLVP  11, 

c.  With  respect  to  Nominee 
Investments  that  Merrill  Lynch  is 
holding  as  nominee  for  MLVP  !I  at  the 
date  any  order  on  the  apphca'ion  is 
issued,  MLVP  II  may  pay  any  carrying 
costs  to  Merrill  Lynch,  to  the  extent  the 
Value  of  the  investment  exceeds  its 
Cost,  in  addition  to  the  purchase  price  of 
the  Nominee  Investment  determined  as 
set  forth  in  paragraph  (b);  provided, 
however,  that  no  such  carrying  costs 


will  be  paid  i:  r-Nivect  of  the  period 
prior  to  the  l-iti  '  of  ',<'  the  date  of 
acquisition  of  fb»'  \  n   nee  Investment 
by  Merrill  Lv  rx  n    ,.'  (ii|  the  date  the 
Independent  Gi  ntrai  Partners  approved 
MLVP  U's  purchase  of  the  Nominee 
Investment.  For  these  purposes,  carrying 
costs  consist  of  interest  charges 
computed  at  the  lower  of  the  prime 
commercial  lending  rate  chai:ged  by 
Citibank,  N.A..  during  the  period  for 
which  carrying  costs  are  permitted  to  be 
paid  until  MLVP  11  acquires  the  Nominee 
Investments  or  the  effective  costs  of 
borrov«ng8  by  ML  ft  Co.  during  such 
period.  The  effective  costs  of  borrowings 
by  ML  &  Co.  is  its  actual  "Average  Cost 
of  Funds,"  which  it  calculates  on  a 
monthly  basis  by  dividing  its 
consolidated  financing  expenses  by  the 
total  amount  of  borrowings  during  this 
period. 

For  the  Cominissioa  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority 

Margaret  H.  McFaikod, 

Deputy  Secretary. 

(FR  Doc,  92-«154  Filed  4-20-82;  8.-45  am) 

BILUNG  COOC  M10-01-a 


SMALL  BUSINESS  AOMINSSTB, AHON 

i te-est  Rate 

RGf  Ncr:  Small  Business  Administration. 
ccT  on:  Notice  of  interest  rate. 

summary:  Pursuant  to  13  CFR  10^503- 
8(b}{4j,  the  maximum  legal  interest  rate 
for  a  commercial  loan  which  funds  any 
portion  of  the  cost  of  a  project  (see  13 
CFR  lOaSOa-^)  shall  be  the  greater  of  6% 
over  the  New  York  prime  rate  or  the 
limitation  established  by  the 
constitution  or  laws  of  a  given  Slate.  For 
a  fixed  rate  loan,  the  initial  rate  shall  be 
the  legal  rate  for  the  term  of  the  loan. 

Charles  R.  Hertzberg. 

Assistant  AdminiUrator  for  Financial 

Assistance. 

f  FR  Doc  92-ft16e  FiJed  4-20-M.  «;45  amj 


Region  V  Advisory  Council  Mw^mg 
lilt;  ij,b,  Siiidii  bu.MiJf.sji 

Administration  Region  V  Advisory 
Council  located  in  the  geographical  area 
of  Cleveland,  will  hold  a  pubhc  meeting 
from  9  ajn.-12  noon.  Friday.  May  IS. 
1992.  at  the  AJC  Federal  Office  Building. 
1240  East  Ninth  Street,  room  B-1. 
Cleveland,  Ohio,  to  discuss  such  matters 


I 
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as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Ms.  Norma  M.  Nelson.  District  Director. 
U.S.  Small  Business  Administration, 
1240  East  Ninth  Street,  room  317, 
Cleveland.  Ohio  44199-2095.  (216)  522- 
4180. 

Dated:  April  13. 1992.  | 

Caroline  |.  Beeson, 

Assistant  Administrator.  Office  of  Advisory 
Councils. 
[FR  Doc.  92-9163  Filed  4-20-92;  8:45  am) 

BILLING  CODE  802S-01-M 


Region  !  Auv:Sorj  Cojncii  Mect.r'.g 

The  US.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Augusta  will  hold  a  public  meeting  at 
1  p.m.  on  Wednesday.  May  20, 1992.  at 
the  Key  Bank  Phoenix  Room.  One  Canal 
Plaza,  Portland,  Maine,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Roy  Perry,  District  Director.  U.S. 
Small  Business  Administration,  40 
Western  Avenue,  Augusta.  Maine  04330. 
(207)  622-8378,  Ext.  110. 

Dated:  April  13,  1992. 
Caroline  |.  Beeson, 

Assistant  Administrator.  Office  of  Advisory 
Councils. 
[FR  Doc.  92-9161  Filed  4-20-92;  8:45  am] 

BILLING  CODE  802»)1-« 


Region  V  Aavsory  Cou-C'!  Meeting 

The  U.S.  Small  Business 
Administration  Region  V  Advisory 
Council,  located  in  the  geographical  area 
of  Detroit,  will  hold  a  public  meeting  at 
10  a.m.  on  Tuesday,  April  28. 1992.  at  the 
Novi  Hilton  in  Novi.  Michigan,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Raymond  L  Harshman,  District 
Director,  U.S.  Small  Business 
Administration,  477  Michigan  Avenue, 
room  515.  Detroit,  Michigan  48226,  (313) 
226-7240. 


Dated:  April  13, 1992. 
Caroline ).  Beeson, 

Assistant  Administrator.  Office  of  Advisory 

Councils. 

|FR  Doc.  92-9164  Filed  4-20-92;  8:45  am] 

BILLING  coot  S02S-01-H 


Region  IV  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Columbia,  will  hold  a  public  meeting 
at  9:30  a.m..  on  Wednesday,  May  6, 1992. 
at  the  Holiday  Inn,  1-385  at  Roper 
Mountain  Road,  850  Congaree  Road, 
Greenville.  South  Carolina,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Elliott  O.  Cooper,  District  Director. 
U.S.  Small  Business  Administration. 
1835  Assembly  Street,  room  358, 
Columbia.  South  Carolina  29201,  (803) 
76&-5339. 

Dated:  April  13. 1992. 
Caroline  |.  Beeson, 

Assistant  Administrator,  Office  of  Advisory 
Councils. 
(FR  Doc.  92-9165  Filed  4-20-92;  8:45  am] 

BILLING  COOE  t02$-«1-M 


Region  VI  Advisory  Counci!  Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  the  Rio  Grande  Valley,  will  hold  a 
public  meeting  at  3  p.m.  on  Thursday. 
May  21. 1992  at  the  Rio  Grande  Valley 
Chamber  of  Commerce,  FM  1015  & 
Expressway  83,  Weslaco.  Texas,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Miguel  A.  Cavazos.  Jr..  District 
Director.  U.S.  Small  Business 
Administration.  222  E.  Van  Buren  Street, 
suite  500.  Harlingen,  Texas  78550  (512) 
427-8625. 

Dated:  April  13, 1992. 
Caroline  |.  Beeson. 

Assistant  Administrator.  Office  of  Advisory 
Councils. 
(FR  Doc.  92-9162  Filed  4-20-92;  8:45  am] 

BILLING  COOC  t025-01-M 


DEPARTMENT  OF  STATE 

(Public  Notice  16071 

Study  Group  12  of  the  U.S. 
Organization  for  the  International 
Radio  Consultative  Committee  (CCIR); 
Meeting 

The  Department  of  Slate  announces 
that  Study  Group  12  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
hold  an  open  meeting  on  May  5, 1992,  at 
the  Department  of  Commerce,  14th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC,  from  9:30  a.m.  to  12:30 
p.m.  in  room  16095. 

Study  Group  12  deals  with  matters 
concerning  Inter-Service  Sharing  and 
Compatibility.  The  Study  Group  has 
conducted  studies  in  three  topical  areas: 
(i)  Compatibility  between  the 
braodcasting  service  (88-108  MHz)  and 
aeronautical  services  (10&-13r  MHz);  (ii) 
Frequency  Sharing  between  the 
broadcasting  service  and  the  fixed  and 
mobile  services  in  the  VHF  and  UHF 
bands;  and  (ui)  Coordination  area  of  an 
earth  station  and  certain  space  services. 

The  meeting  on  May  5,  will  undertake 
a  review  of  all  documents  that  will  be 
considered  at  the  Study  Group  12 
meeting  in  Geneva,  May  25-27.  1992. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Persons  intending  to  attend 
the  meeting  should  advise  Mr.  vViiiiam 
Hatch,  National  Telecommunications 
and  Information  Administration,  U.S. 
Department  of  Commerce,  14th  & 
Con.stitution  Avenue.  NW,,  Wrtshington 
DC  20230,  phone  (202)  377-1138,  telefax 
(202)  377-1865. 

Dated:  April  3,  1992. 
Warren  G.  Richards. 

Chairman.  U.S.  CCIR  National  Committee. 
[FR  Doc.  92-9183  Filed  4-20-92;  8:45  am] 

BILLING  CODE  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  April  10. 
1992 

The  followinj;  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  US  C.  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 

Docket  Number  48089. 

Date  filed.  Apn\  6.  1992. 

Parties:  Members  of  the  International 
Air  Transport  Association, 

Subject:  Telex  dated  March  27,  1992. 
TC3  Mail  Vote  559  (Japan  Korea  fares). 
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Proposed  Effective  Date:  April  23. 
1992. 

Docket  Number  48099. 

Date  filed  Apr;!  9,  1992. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC12  Meot/P  0494  dated 
April  7. 1992.  Report  Of  Meeting— US- 
UK  ADD  ONS.  TCIZ  Fares  0381  dated 
April  7,  1992— Fares  Levels.  Summary 
Of  Agreement 

Proposed  Effective  Date:  July  1. 1992. 
Phyllis  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
|FR  Doc  92-9177  Filed  4-20-92:  8:45  am) 

BIUJMG  COOC  4910-63-M 


Appiications  fc  Certificates  of  Public 
Convefrtefx^  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
April  10.  1992 

T'-e  fniJowing  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Deo^rtmen!  of  Tran.sportation's 
Proctviurai  Regulations  (See  14  CFR 
302.1701  e!  seq  ).  The  due  date  for 
Answers  Con/orming  Applications,  or 
Motions  10  Modify  Scope  are  set  forth 
below  fir  esrh  appLcation.  Following 
the  Anitw^r  penod  DOT  may  process 
the  appliciitjon  by  expedited  procedures. 
Such  procedures  ir.ay  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Nunibrr:  48090. 

Date  filed:  April  6, 1992. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
ScoperMay  4.  1992. 

I'h^ccnr'ion  |oir.t  Application  of 
\orthwest  AiHmes.  Inc.  and  Pan 
American  Worid  Airways,  Inc.,  pursuant 
to  section  401  of  the  Act  and  subpart  Q 
of  the  Regulations,  requests  approval  of 
the  trar.sfer  to  Norihwest  of  the 
authority  held  by  Pan  Am  to  transport 
persons,  property,  and  mail  between 
Detroit  Michigan  and  London,  England, 
reflected  m  segments  2  and  3  of  Fiii 
Am  s  certificate  for  Route  132,  last 
i.-sued  by  Order  91-2-5 

Docket  Number  48091. 

Date  [lied:  April  8.  1992. 

Due  Date  for  Anstvers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  6. 1992- 

Descnption:  Application  of  SAETA. 
purs^iant  to  section  402  of  the  Act  and 
subpart  Q  of  the  Regulation.s,  applies  for 
a  foreign  air  ca.Tier  permit  to  engage  in 
foreign  air  transportation  to  expand  its 
services  to  provide  air  transport  service 
between  Ecuador  and  New  York 


Docket  Number:  48094. 

Date  filed:  April  9. 1992. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  7, 1992. 

Description:  Application  of  Delta  Air 
Lines.  Inc.,  c/o  Robert  E.  Cohn.  Shaw 
Pittman  Potts  &  Trowbridge,  2300  N 
Street  NW..  Washington,  DC  20037. 
Application  of  Delta  Air  Lines,  Inc., 
pursuant  to  section  401  of  the  Act  and 
subpart  Q  of  the  Regulations,  applies  to 
renew  its  certificate  of  public 
convenience  and  necessity  to  permit 
Delta  to  continue  to  provide  scheduled 
air  transportation  of  persons,  property 
and  mail  between  Atlanta,  Georgia  and 
London  (Gatwick).  England. 

Docket  Number:  48098. 

Date  filed:  April  9. 1992. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  7. 1992. 

Description:  Application  of  Congo 
Airways.  Ltd..  pursuant  to  section  402  of 
the  Act  for  a  foreign  air  carrier  permit 
for  authority  to  provide  direct  air 
service,  both  passenger  service  and 
cargo,  from  South  Andros  Islands  in  the 
Bahamas  to  Ft  Lauderdale,  Florida. 

Docket  Number  45022. 

Date  filed:  April  9. 1992. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  7. 1992. 

Description:  Amendment  No.  1  lo  the 
Application  of  Air  Ontario  Inc..  pursuant 
to  section  402  of  the  Act  and  subpart  Q 
of  the  Regulations  to  delete  its  request 
for  new  and  renewed  foreign  air  carrier 
permit  authority,  other  than  its  request 
for  scheduled  combination-service 
authority  in  the  Toronto-Cleveland  and 
Toronto-Hartford/Springfield  markets. 

Docket  Number  45922. 

Date  filed  Apni  a  1992. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  lo  Modify 
Scope:  May  6. 1992. 

Description  Application  of  Aviation 
Del  Noroe«te.  SA  de  C.V..  pursuant  to 
section  402  of  the  Act  applies  for 
Amendment  of  its  Foreign  Air  Carrier 
Permit  issued  to  it  in  Order  89-6-29.  to 
the  extent  necessary  to  permit  Noroeste 
to  engage  in  scheduled  air 
transportation  of  persons,  property  and 
mail  (1)  on  the  new  routes:  Tijuana. 
Mexico.  OR  the  one  hand,  and  Las 
Vegas,  Nevada  on  the  other  hand  [Route 
A-10/.  and  Mexico  Ci*y/Toiuca.  Mexico, 
on  the  one  hand,  and  San  Diego,  CA,  on 
the  other  hand  (Route  A^).  and  (2)  lo 
conduct  its  authorized  scheduled 
operations  using  B-  'I'-SOO  or  other 


large  aircraft  as  defined  in  14  CFR 

211.10(b). 

Phyllis  T.  K«ylar. 

Chief.  Documentary  Senices  Division 

(PR  Doc  ^r   i    •  Filed  ♦-2fr-«2;  0:45  ami 
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Rules 

AGENC  r 

.  Coast  Guard,  DOT. 

action: 

Notice. 

■"  '\.iv!gation 


summary:  On  December  19, 1991.  the 
President  signed  Public  Law  102-241 
which  amended  the  Inland  Navigation 
Rules  Act  of  1980  |33  U  S  C  2001  et  seq.) 
by  changing  the  language  of  rule  1(e) 
and  adding  a  new  para^aph  to  rule  8. 
These  changes,  effective  as  of  December 
19, 1991.  bring  the  Inland  Navigation 
Rules  into  closer  conformity  to  the 
International  Regulations  for  Preventing 
Collisions  at  Sea  (72  COLREGS).  The 
Coast  Guard  publishes  the  full  text  of 
the  International  and  Inland  Rules  in  the 
publication  "Navigation  Rules. 
Intemabonal-Inland"  (COMDTINST 
16672.2B)  which  will  be  revised  at  the 
next  scheduled  publication.  To  facilitate 
ready  access  to  the  revised  rules  in  the 
interim,  this  notice  sets  forth  the 
modified  text  of  rule  1(e)  and  rule  8. 
Affected  parties  are  urged  to  note  the 
changes  and  update  personal  copies  of 
the  "Navigation  Rules,  International- 
Inland"  (COMDTINST  16672.2B). 

ADDRESSES:  Comments  or  questions 
should  be  addressed  to  Commandant 
(G-NSR-3)  U.S.  Coast  Guard.  2100 
Second  Street  SW.,  Washington.  DC 
20593-0001. 

FOR  FURTVffB  INFORM 6 TiON  CONTACT: 

Mr  i  i',-'r:,j;,  f  .'^'.   r:,  \  ; .     -         Rules 
and  Information  Branch.  Office  of 
Navigation  Safety  and  Waterway 
Services.  (202)  287-0357  or  (202)  267- 

SUPPLEMEMTAR)  INFORMATION:  Effective 
December  19. 1991,  Pub.  L  102-241 
amended  the  Inland  Navigation  Rules 
Act  of  1980  (33  U.S.a  2001  et  seq.)  as 
follows;  (a)  Inland  Rule  1(e)  (33  US.C. 
2001(e))  is  amended  by  striking  "without 
interfering  with  the  special  function  of 
the  vessel":  and  (b)  Inland  Rule  8  (33 
U.S.C.  2008)  is  amended  i  >  laserling 
immedid't-it  .ifter  paragraph  (e)  the 
following  nrw»  paragraph;  '■(f)(i)  A  vessel 


which,  b> 


these  rules,  is  required 


not  to  impede  the  passage  or  safe 
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passage  of  another  vessel  shall,  when 
required  by  the  circumstances  of  the 
case,  take  early  action  to  allow 
sufficient  sea  room  for  the  safe  passage 
of  the  other  vessel. 

,lii)  A  vessel  required  not  to  impede 
the  passage  or  safe  passage  of  another 
vessel  is  not  relieved  of  this  obligation  if 
approaching  the  other  vessel  so  as  to 
involve  risk  of  collision  and  shall,  when 
taking  action,  have  full  regard  to  the 
action  which  may  be  required  by  the 
rules  of  this  part. 

(iii)  A  vessel  the  passage  of  which  is 
not  to  be  impeded  remains  fully  obliged 
to  comply  with  the  rules  of  this  part 
when  the  two  vessels  are  approaching 
one  another  so  as  to  involve  risk  of 
collision." 

Dated:  April  13. 1992.  I 

A.  Cattalini, 

Captain.  U.S.  Coast  Guard.  Acting  Chief. 
Office  of  Navigation  Safety  and  Waterway 
Services. 
|FR  Doc.  92-9229  Filed  4-20-92;  8;45  am) 

BILLING  CCOC  M'-J-'M-M 


to  the  Council  at  any  time.  Additional 
information  may  be  obtained  from  Mr. 
Albert  J.  Marmo.  Executive  Director, 
National  Boating  Safety  Advisory 
Council.  U.S.  Coast  Guard,  (G-NAB). 
Washington,  DC  20593-0001,  or  by 
calling  (202)  267-0997. 

Dated:  April  14, 1992. 
A.  Cattalini, 

Captain.  U.S.  Coast  Guard.  Acting  Chief, 
Office  of  Navigation  Safety  and  Waterway 
Services. 
[FR  Doc.  92-9228  Filed  4-20-92;  8:45  am) 

BILUNG  COOe  4910-14-II 


[GGD-92-0291 


National  Boating  Safety  Advisory 

Council:  Subcommittee  Meetings 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92^63;  5  U.S.C.  App.  1),  notice  is 
hereby  given  of  meetings  of  the  National 
Boating  Safety  Advisory  Council's 
Subcommittees  on  Consumer  Affairs 
and  Standards  Review.  Navigation 
Lights,  Multiple-Use  Waterways  and 
Propeller-Driven  Personal  Watercraft  to 
be  held  on  Saturday,  May  16, 1992  at  the 
Red  Lion  Lloyd  Center  Hotel,  1000  NE. 
Multnomah,  Portland,  Oregon.  The 
Consumer  Affairs  and  Standards 
Review  Subcommittee  will  begin  at  1 
p.m.  and  end  at  3  p.m.  The  Navigation 
Light  Subcommittee  will  begin  at  1:30 
p.m.  and  end  at  3:30  p.m.  The  Multiple- 
Use  Waterways  Subcommittee  will 
begin  at  3  p.m.  and  end  at  5  p.m.  The 
Propeller-Driven  Personal  Watercraft 
Subcommittee  will  begin  at  3:30  p.m. 
and  end  at  5:30  p.m.  The  agenda  for  each 
meeting  will  be  to  review  the  status  of 
various  projects  undertaken  by  the 
subcommittee. 

Attendance  is  open  to  the  interested 
public.  With  advance  notice  to  the 
Chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  should  so  notify  the 
Executive  Director  no  later  than  the  day 
before  the  meeting.  Any  member  of  the 
public  may  present  a  written  statement 


[Summary  Notice  No  pe    ^2-131 

Petitions  for  E  ter^pvon;  Summary  of 
Petitions  Received  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  PAR 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  May  11. 1992. 
address:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rule  Docket  (AGC-10). 

Petition  Docket  No 800 

Independence  Avenue.  SW., 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr^  C.  Nick  Spithas.  Office  of 
Rulemaking  (ARM-l).  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington,  DC  20.591 
telephone  (202)  267-9704. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11. 27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  April  15, 
1992. 

Denise  U.  Castaido, 
Manager,  Program  Management  Staff. 

Petitions  for  Exemption' 

Docket  No.:  105CE. 

Petitioner  The  King's  Engineering 
Fellowship. 

Sections  of  the  FAR  Affected:  14  CFR 
23.207(c). 

Sections  of  Relief  Sought:  To  allow  a 
stall  warning  that  begins  at  airspeeds 
greater  than  10  knots  or  15  percent 
above  the  stalling  speed  when  power 
is  on. 

Docket  No.:  26750. 

Petitioner:  Professional  Air  Char'pr 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought:  To  allow 
Mr.  John  R.  Carstarphen  as  General 
Manager  and  Owner  of  the  aircraft  to 
remove  and  replace  passenger  seats 
when  the  nature  of  the  business 
necessitates  it  on  short  notice,  when  a 
mechanic  is  not  normally  available. 

Docket  No.:  26805. 

Petitioner:  Regional  Airline  Association. 

Sections  of  the  FAR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought  To  relieve 
member  airlines  of  the  Regional 
Airline  Association  of  the  requirement 
to  retrofit  their  Dehavilland  DNC-6 
(Twin  Otter)  aircraft  with  flight  data 
recorders. 

Docket  No.:  26817. 

Petitioner:  Mr.  Barry  F.  Clause. 

Sections  of  the  FAR  Affected:  14  CFR 
61.101(B)(l)(iii). 

Description  of  Relief  Sought:  To  allow 
Mr.  Barry  F.  Clause  to  fly  a  helicopter 
with  a  powerplant  of  more  than  180 
horsepower  for  recreational  purposes. 

Docket  No.:  23455. 

Petitioner:  Reeve  Aleutian  Airways,  Inc. 

Sections  of  the  FAR  Affected- 14  CFR 
121.574(a)(1),  (3],  and  (4). 

Description  of  Relief  Sought 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
4672,  as  amended.  This  exemption 
grants  relief  to  the  extent  necessary  to 
permit  Reeve  Aleutian  Airways,  Inc. 
to  carry  and  operate  abroad  its 
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aircraft  certain  oxygen  storage, 
generating,  and  dispensing  equipment 
for  medical  use  by  patients  requiring 
emergency  medical  attention  when 
the  oxygen  and  equipment  is 
furnished  and  maintained  by 
hospitals,  clinics  or  city/village 
emergency  medical  services  within 
the  State  of  Alaska  Grant.  April  9, 
1992,  Exemption  No  4692C. 

DocAenVo..' 26105. 

Petitioner:  Sundstrand  Data  Control, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.319(a)(1),  (c).  and  (e)  and  21.191, 

Description  of  Relief  Sought:  To 
reconsider  the  Denial  of  Exemption 
No  5291,  which  was  issued  on  March 
20.  1991,  In  Denial  of  Exemption  No, 
5291,  the  FA  A  found  that  Sundstrand 
Data  Control,  Inc.  request  for 
exemption  from  §§  91.319(a)(1),  (c), 
and  (e)  and  21,191  of  the  Federal 
Aviation  Regulations,  to  the  extent 
necessary  to  permit  SDC  to  operate  its 
experimental  aircraft  to  transport  SDC 
personnel  and  equipment,  was  not  in 
the  public  interest.  Denial,  .April  9, 
1992.  Exemption  No,  5444. 

Docket  No.:  26382, 

Petitioner:  General  Electric  Aircraft 
Engine  Maintenance  Center/Strother. 

Sections  of  the  FAR  Affected:  14  CFR 
121.377. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  General  Electric 
Aircraft  Engine  Maintenance  Center,' 
Strother(GF  AFMC/Strother)  to  work 
its  maintenance  employees  in  excess 
of  those  hours  authorized  per  week  by 
§  121.377.  Denial.  April  8.  1992, 
Exemption  No.  5440. 

Docket  No.:  26461. 

Petitioner:  Aviation  Services.  Ltd.  d/b/a 
Freedom  Air. 

Sections  of  the  FAR  Affected:  14  CFF 
43.3. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  pilots  employed 
by  Aviation  Services,  Ltd.  d/b/a/ 
Freedom  Air.  to  remove  and  replace 
aircraft  passenger  seats  in  its  aircraft 
used  in  FAR  Part  135  operations. 
Grant.  April  3,  1992.  Exemption  No. 
5438. 

Docket  No.:  265M. 

Petitioner:  PHH  Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
135.165(b)(5),  (6)  and  (7). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  PHH 
Corporation  to  operate  two  BAe-125 
airplanes,  each  equipped  with  one 
high-frequency  (HF)  communications 
system,  in  extended  overwater 
operations  and  one  equipped  with  a 
single  long  range  navigational  system 
(LRNS)  Grant,  April  7,  1992, 
Exemption  No,  5439, 


Docket  No.:  26587, 

Petitioner  World  Jet  Aircraft 
International 

Sf'ction  Affected.  Section  9309(aj  of  ihe 
Airport  Noise  and  Capacity  Act  of 
1990, 

Description  of  Reise' Sought/ 
Disposition:  To  allow  the  transport  of 
a  noncomplying  Stage  1  Boeing  707 
airplane  (Registra'.ion  No  N707WJ, 
Serial  No,  20301)  from  Tel  A\'\    Is^^el 
t,o  Clinton-Sherman  Airport  Ciinion, 
Oklahoma,  The  request  included  a 
stop  at  F\.  Lauderdale.  Florida,  for 
rr-.aintenance  and  to  consummate  the 
sale  of  the  subject  airplane  ti ; 
Avacelle.  Inc.,  for  their  test  flight 
program  in  developing  Stage  3 
hushkils.  Denial,  .■^pn!  8  1992, 
Exemption  No.  5441. 

Docket  No.:  26827. 

Petitioner:  Delta  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
appendix  H  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  exempt  Delta  Airlines, 
Inc..  from  certain  Appendix  H 
requirements  of  part  121  of  the 
Federal  Aviation  Regulations  to  the 
extent  necessary  to  permit  the  1  year 
instructor  employment  requirement  of 
appendix  H,  Advanced  Simulator 
Training  Program  (ASTP),  to  be 
fulfilled  with  either  Delta  or  another 
Part  121  certificate  holder.  Grant, 
March  26, 1992,  Exemption  No.  5434. 

Docket  No.:  26649. 

Petitioner:  Boeing  Commercial  Airplane 
Group. 

Sections  of  the  FAR  Affected:  14  CFR 
25.562(b)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  exempt  Boeing 
Commercial  Airplane  Group  from  the 
floor  warpage  testing  requirement  of 
i  25.562(b)(2),  as  amended  by 
Amendment  25-64,  of  the  Federal 
Aviation  Regulation,  for  flight  deck 
seats  on  the  Boeing  Model  777-200 
airplane.  Grant,  April  1, 1992. 
Exemption  No.  5436. 

Docket  No.:  26830. 

Petitioner  Airmark  Aviation,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.358(c)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Airmark  to 
submit  a  request  for  approval  of  a 
retrofit  schedule  after  the  June  1, 1990 
deadline  to  the  Flight  Standards 
Division  Manager  in  the  region  of  the 
certificate  holding  district  office. 
Grant,  April  3, 1992,  Exemption  No. 
5437. 

(FR  Doc  g^-QT'g  Filed  4-20-82:  8:45  ain| 
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Airborne  Supplemental  Navigation 
Equipment  Using  the  Global 
Poaitioning  System  (GPS) 

agency:  Federal  Aviation 
Adirunistration  (FAA),  DOT. 
ACnoM:  Notice  of  availability. 

summary:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  technical  standard  order 
(TSO)  pertaining  to  airborne 
supplemental  navigation  equipment 
using  the  global  positioning  system 
(GPS).  The  proposed  TSO  prescribes  the 
minimum  operational  performance 
standards  that  GPS  equipment  must 
meet  in  order  to  be  identified  with  the 
marking  •TSO-C129." 
DATES;  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
June  30, 1992. 

ADDRESSES:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Technical  Analysis  Branch,  AIR-120, 
Aircraft  Engineering  Division  Aircraft 
Certification  Service — File  No.  TSO- 
C129  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Or  deliver 
comments  to:  Federal  Aviation 
Administration,  room  335,  800 
Independence  Avenue.  SW„ 
Washington,  DC  2059^ 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Bobbie  J.  Smith,  Technical  Analysis 
Branch.  AIR-120,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591,  telephone  (202) 
267-9546 
SUPPLEMENTARY  INfORMATlQN: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address. 
Comments  received  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  room  335,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  TSO. 

Proposed  TSO-C129  is  a  new  TSO 
which  contains  minimum  operational 
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performance  standdrds  for  dir^'-rn 
supplemental  navieitinn  enmr-pe-* 
using  GPS  inputs.  The  ISO  incorpora-e? 
equipment  characteristics  that  should  he 
useful  to  users,  designers, 
manufacturers,  and  installers  of  the 
equipment.  The  TSO  defines 
performance,  functions,  and  features  for 
systems  performing  only  lateral 
guidance  tZD)  as  weU  as  systems  for 
lateral  and  vertical  guidance  (3D). 
Equipment  may  be  manufactured  and 
tested  to  meet  requirements  in  en  route., 
terminal,  and  approach  modes  or  any 
combination  of  these  requirements. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  TSO-C129 
may  be  obtained  by  contacting  the 
pfr^rn  identified  under  "For  Further 
I.".fcrrnation  Contact."  TSO-C129 
references  RTCA.  Inc..  RTCA/DO-208. 
da'pd  lulv  1<?91  for  minimum 
op^'"^"  inal  rit.'-f'rndnce  standards, 
RTCA  DC>-'-.^X'  ''-Jf  •'••»  •>'jvironmentaJ 
s:d"aaTi.  a::d  RTCA  DC^l'SA  for  the 
computer  software  requirements;  RTCA 
documents  "n-iy  he  purchased  from  the 
RTCA.  Inc..  n4<]  Connecticut  Avenue. 
NW..  suite  1020  '.\  ^sh-ngton.  DC  20036. 

Issued  in  Washington,  DC,  on  April  15. 
1992. 

I ohn  K.  McGrath. 

Mdnager.  Aircraft  Engineering  Division,  AIR- 
100.  Aircraft  Certifixxtion  Service. 
TP  Doc  -<:-9192  Filed  4-20-92:  8;45  am) 
BiLuMG  coot  «»1»-1J-II 


Federal  Railroad  Admimstratsor 
[BS-AP-NO  3UP  I 

ConscHda'ed  Rai!  Corporat  on;  Public 
Hearing 

Ttii  Consolidated  Rail  Corporation 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
of  the  proposed  discontinuance  and 
removal  of  the  traffic  control  system  and 
supplemental  cab  signal  system  on  the 
single  and  double  main  tracks  between 
"CP  Conpit"  Interlocking,  milepost  0.0, 
near  New  Florence,  Pennsylvania,  and 
"CP  Penn"  Interlocking,  milepost  77.9, 
near  Pittsburgh.  Pennsylvania, 
approximately  77.9  miles,  on  the 
Conemaugh  Line,  Pittsburgh  Division, 

This  proceeding  is  identified  as  FRA 
Block  Signal  Applicahon  Number  3148. 

The  FRA  has  issaed  a  public  notice 
seeking  comments  of  interested  parties 
and  conducted  a  field  investigation  in 
this  matter.  After  examining  the  carrier's 
proposal  and  the  available  facts,  the 
FRA  has  determined  that  a  public 
hearing  is  necessary  before  a  final 
decision  is  made  on  this  proposal. 


Accordingly,  a  public  hearing  is 
hereby  set  for  10  a.m.  on  Thursday,  Way 
28, 1992,  in  room  200  of  the  William  S. 
Moorhead  Federal  Building  located  at 
1000  Liberty  Avenue  in  Pittsburgh, 
Pennsylvania.  Interested  parties  are 
invited  to  present  oral  statements  at  the 
hearing. 

The  hearing  will  be  aa  informal  one 
and  will  be  conducted  in  accordance 
with  rule  25  of  the  FRA  Rules  of  Practice 
(49  CFR  2tl.25).  by  a  representative 
designated  by  the  FRA. 

The  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  wishing 
to  make  brief  rebuttal  statements  wUl  be 
given  the  opportunity  to  do  so  in  the 
same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  witi  be  announced  at  the 
hearing. 

Issued  in  Washington,  DC  oa  April  14. 1992. 
Phil  Olekszyk.. 

Deputy  Associate  Adainislrator  for  Safely. 
[PR  Dog.  92-8234  Filed  4-20-92;  a:4a  an4 
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Petition  for  e»emptior  or  Waiver  of 
Compliance 

la  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Acbninistration  (FRA) 
has  received  requests  for  exemptions 
from  or  waivers  of  compliance  with  a 
requirement  of  its  safety  standards.  The 
individual  petitions  are  described 
below,  including  the  party  seeking  relief, 
the  regulatory  provisions  involved,  and 
the  nature  of  the  relief  being  requested 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  RSGM-92-6) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk,  Office  of  Chief 
Counsel.  Federal  Railroad 
Administration,  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington.  DC 


20590.  ComTnunicahons  rpcetvcd  before 
May  29,  1992  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  m  room  8201, 
Nassif  Building,  400  Seventh  Street..  SW., 
Washington.  DC  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows; 

Southern  Pacific  Transportation 
Company 

[Waiver  Petition  Docket  Number  LI-92-lI, 

The  Southern  Pacific  Transportation 
Company  (SP)  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Locomotive  Safety 
Standards  1,49  CFR  part  229)  for  ail 
locomotives  placed  m  desijjnated  Crest 
service  at  Houston.  Texas.  SP  states  that 
there  is  a  conunuing  problem  with  the 
Crest  car  retarders  coming  in  contact 
with  pilots  and  low  hanging  brake 
equipment.  The  locomotives  are  in 
captive  service.  The  SP  seeks  relief  from 
§  229.57,  "Foundation  Brake  Gear ',  and 
229.1:23.  "Pilots,  Snowplows  and  End 
Plates",  in  order  to  raise  the  maximum 
pilot  height  to  8  inches  and  to  remove 
the  brake  strap  safety  hancers. 

Michigan  Shore  Railroad  Inc. 

['v\-iivt.-  Pt'ti!:cn  Docket  Numbtr  RSGM  9S-1) 

The  Vfichigan  Shore  Raiiroad  (MS) 
seeks  a  permanent  waiver  of  ccnpHance 
with  certain  provisions  of  the  Safety 
Glazing  Standards  (49  CYH  part  223)  for 
two  locomotives.  The  NfS  operates  15 
miles  of  industrial  track  at  Muskegon, 
Michigan,  The  railroad  reports  there 
have  been  no  incidents  of  vandalism 
involving  the  locomotives.  One 
locomotive  had  previously  been  granted 
a  waiver  when  owned  by  the  Detroit 
and  Mackinac  Railway  Company. 

Stourbrids;'?  Railroad  Company 

[Waiver  Petition  Docket  Number  RSGM-92- 
2] 

The  Stourbridge  Railroad  Company 
(SBRR)  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  two  locomotives.  The  SBRR 
operates  25  miles  of  track  between 
Lackawaxen  and  Honesdale, 
Pennsylvania.  The  carrier  states  they 
have  experienced  no  incidents  of 
vandalism  in  this  rural  area.  Both 
locomotives  are  presently  equipped  with 
safety  glass  and  the  railroad  claims  that 
the  expense  of  installing  certified 
glazing  would  be  a  financial  burden. 
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Kalamazoo,  Lake  Shore  and  Chicago 
Railway  Company 

[Waiver  Petition  Docket  Number  RSGM-92- 
3] 

The  KaJama20o.  Lake  Shore  and 
Chicago  Railway  Company  (KLSC) 
seeks  a  permanent  waiver  of  comphance 
with  certain  provisions  of  the  Safety 
Glazing  Standards  (49  CFR  part  223]  for 
three  passenger  cars  and  one  caboose. 
The  KLSC  operates  15  miles  of  track 
between  Paw  Paw  and  Hartford, 
Michigan  and  24  miles  between  Sturgis 
and  Coldwatrr,  Michigan. 

Lowville  and  Beaver  River  Railroad 

(Waiver  Petition  Docket  Number  RSGM-92- 
4) 

The  Lowville  and  Beaver  River 
Railroad  [LSR]  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223]  for  eight 
locomotives,  two  cabooses,  three 
passenger  cars,  two  cranes,  one  Jordan 
Spreader  and  one  snowplow.  The  LBR 
operates  12  miles  of  track  between 
Lowville  and  Croghan,  New  York  and  a 
short  spur  to  Beaver  Falls.  The  line  ru.ns 
through  a  rural  farming  area.  The  LDR 
had  been  inactive  for  a  year  prior  to  its 
present  owner  (Genesee  Valley 
Transportation  Company]  taking  over. 
The  railroad  states  that  installation  of 
certified  glazing  would  be  a  financial 
burden. 

Blue  Mountain  and  Reading  Railroad 
Company 

[Waiver  Petition  Docket  Number  RSGM-92- 
6) 

The  Blue  Mountain  and  Reading 
Railroad  Company  (BMTR)  seeks  a 
permanent  waiver  of  cornphancr  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223]  for  23 
passenger  cars.  The  railroad  is 
requesting  relief  for  side  facing  glazing 
only.  Twenty  of  the  cars  were  built  in 
the  1920's  with  the  balance  being  built  m 
the  1950's. 

Minnesota  Dakota  and  Westem 
Railway  Compiaiiy 

[VV.iiver  Petition  Docket  Number  RSGM-92^ 


7] 

The  Minnesota.  Dakota  and  Western 
Raiivvay  Company  (MDVV)  seeks  a 
permanent  waiver  of  corripiiance  with 
tcrtdin  provisions  of  the  Safety  Glazing 
Sta-.dards  (49  CFR  part  223)  fo'r  five 
locomoti\'es.  The  railro.';d  operates  five 
miles  of  rail  line  between  Inlernationr!! 
Fails.  Minnesota  and  Fort  Frances. 
Oniano.  They  interchange  with 
Burlington  Northern  Railroad  (BNj  at 
International  Falls  and  Duiuth. 
Winnepeg  and  Pacific  Railway  (DWP]  at 


Ranier,  Minnesota.  All  train  movements 
are  to  service  Boise  Cascade  papermills 
in  the  area.  The  railroad  states  there  has 
been  no  record  of  vandalism  involving 
locomotives  and  the  installation  of 
certified  glazing  would  be  a  financial 
burden. 

Issued  in  Washington.  DC  on  April  14, 1992. 
Phil  Olekszy  k. 

Deputy  Associate  Administrator  for  Safety. 
(FR  Doc.  92-9235  Filed  4-20-92;  8:45amJ 
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Maritime  Administration 

Maritime  Subsidy  Board;  Lykes  B-os 
Steamship  Co.,  Inc.;  Extension  c'  Time 
for  Comments 

[Docket  Mo  S-8901 

Notice  is  hereby  given  that  the  closing 
date  for  conunents  in  Docket  S-flOO 
application  of  Lykes  Bros.  Steamship 
Co.,  Inc.  is  extended  to  May  22, 1992. 
The  Notice  of  Application  of  Docket  S- 
890  was  published  in  the  Federal 
Register  of  April  2, 1992  (57  FR  11345- 
11346).  No  further  extension  of  time  in 
which  to  comment  will  be  granted  in 
Docket  No.  S-8S0. 

(Catalog  of  Federal  DompRtfc  Assistdnt 
Program  No.  20.804  (Operalmg-Uiffcrential 
Subsidies)). 

Dated:  April  16, 1992. 

By  Order  of  the  Maritime  Suosiay  Ixfora 
lames  E.  Saari, 
Secretary. 
(PR  Doc.  92-9236  Filed  4-^f;»-y2.  8  45  ami 
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National  Highway  Traffic  Safety 
Adniinlstration 

I  Docket  No.  92-05  Notice  1 1 

Metric  Conversion  Plan 

agency:  Nalmnai  Highwriy  Tr,;)f!;r: 
Safety  Adminislration  jNHTSAj.  iJC  i 
actson:  Notice  of  plan. 

summary:  Section  5164  of  the  Omrnhns 
Trade  and  Competitiveness  Act,  P\^h  L. 
100-418.  makes  it  the  policy  of  the 
United  States  to  designate  the  metric 
system  of  measurenwjnt  as  the  preferred 
system  of  weights  and  measures  for 
United  States  trade  and  commerce.  The 
Act  requires  Federal  agencies  to  use  the 
metric  system  in  procurements,  grants, 
and  other  business-related  activities  to 
the  extent  eennomically  feasible  by  the 
end  of  1992.  The  f^residlenL  through 
Executive  Order  12770.  has  directed 
agencies  to  comply  with  the  Act  by 
September  30.  1992. 


This  deadline  has  been  interpreted  Ly 
the  Department  of  Commerce,  the  lead 
agency  for  this  conversion,  to  mean  that 
plans  scheduling  conversion  should  be 
in  place  by  then,  with  some  conversion 
underway  and  other  conversion 
scheduled  as  appropriate  for  later  dates. 
Conversion  should  be  completed  by 
1997,  and  where  necessary  to  go  beyond 
that  year,  firm  conversion  schedules 
should  be  in  place.  DOT  Order  1020.1D 
implements  the  requirements  of  the  Act 
and  Executive  Order  12770  within  the 
Department  of  Transportation.  This 
order  requires  planning  to  be  complete 
and  plans  to  be  in  effect  by  November 
30, 1991. 

In  response  to  these  requirements,  the 
plan  presented  here  was  developed.  It 
describes  the  programs  affected,  a 
timetable  for  conversion,  the  programs 
excluded  and  the  Justiflcatioa  for 
exclusion,  consultations  and  agreements 
with  other  governmental  agencies  and 
the  private  sector  including  the 
timetable  for  these  actions,  national  and 
international  standards  and  conventions 
affected  by  conversion,  employee 
training  requirements,  safety  impacts  of 
conversion,  costs  of  transitjonal 
measures,  information  resources 
management  impacts,  legislative 
programs  to  implement  plans  or  remove 
prohibitions,  overall  budgetary  impacts 
of  conversion,  and  provisions  for  review 
and  revision  of  the  plan.  On  October  31, 
1991,  the  Secretary  of  Transportation 
approved  this  plan. 

DATES:  Written  comments  on  this  Plan 
rrinci  hp  rfw^pived  by  JuHC  19, 1992. 

ACORESSES;  Wrtien  comments  should 
refer  to  the  docket  number  of  this  notice 
and  shoaid  be  submitted  to:  Docket 
Section,  room  5100,  Nassif  Building,  400 
Sevenths!'..!  c;\V.,  Washington,  DC 
20590.  (Dock  ■'  ti  -iirs  are  9-JO  am.  to  4 
p.m.). 

rOR  rL'RTMER  INFORM* nON  CONTACT. 

S*'  ;.-i,  r  Im-'-  'er,  O'T....,  „*  p^. ,,-d 

['■•Itrv   ri  •(■>(■''  '^'.:\^    \  -''IT  ,    . ;  .;-t'-n-Ty 
IfiiiliL  S<iiet>'  Adnuniitratjan,  4JU 
Seventh  Street  SW.,  Washington,  DC 
20590  (202-366-2576)  or  Mattie  Cohan 
Condray,  Office  of  the  Chief  Counsel, 
room  5219.  Na'on.^    Hv '-way  Traffic 
Safety  Admirnstr.t:   )n    iOO  Seventh 
Street,  SW    W.sfnw ton,  DC  20590(202- 

SUP^lCMFNTARY  INFORWIATION: 

Background 

NHTSA's  mission  is  to  reduce  the 
incidence  of  injury  and  fatality  on  the 
nation's  highways.  To  accomplish  this 
mission  the  agency  promulgates  Federal 
Motor  Vehicle  Safety  Standards 
(FMVSS),  and  works  with  the  States  to 
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i.Tiprove  traffic  safety  at  the  State  and 
local  level  through  grants  and 
demonstration  programs.  It  also 
enforces  the  FMVSS.  and  accomplishes 
the  research  necessary  to  support  the 
agency's  programs. 

In  developing  this  plan,  we  contacted 
the  Society  of  Automotive  Engineers 
(SAE).  Transport  Canada  and  the  UK 
Ministry  of  Transport.  Among  other 
things,  the  SAE  establishes  voluntary 
standards  used  throughout  the  mobility 
industry.  The  official  metric  policy  of  the 
SAE  is  as  follows: 

Metric  (SI)  units  will  be  the  only  system 
used  for  expressing  weights  and  measures. 
All  boards  and  committees  will  fully  convert 
to  this  system  by  December  31. 1992.  The 
transition  period  is  consistent  with  the 
Omnibus  Trade  and  Competitiveness  Act  of 
1988  and  the  EC92  Initiative.  It  Is  recognized 
that  certain  exceptions  to  this  policy  will 
necessarily  occur  when  conversion  to  SI 
metric  is  not  practical  (e.g..  where  a 
conflicting  world  industry  practice  exists). 
These  exceptions  must  be  evaluated  and 
approved  by  the  operating  boards  on  an 
individual  basis,  and  reported  to  the  board  of 
directors. " 

in  support  of  this  policy,  SAE  Standard 
J915  "Rules  for  SAE  Use  of  SI  (Metric) 
units'*  was  issued  in  May  1991.  We  plan 
to  utilize  SAE  guidelines,  where 
appropriate. 

In  Canada,  the  conversion  took  place 
many  years  ago.  and  it  was  difficult  for 
those  involved  to  recall  the  details.  The 
primary  recollection  was  that  the 
change  was  largely  left  to  the  industry, 
with  minor  government  involvement. 
The  Canadians  were  interested  in  the 
results  of  our  efforts,  as  many  of  the 
Canadian  Motor  Vehicle  Safety 
Standards  (CMVSS)  are  copied  from  the 
U.S.  Federal  Motor  Vehicle  Safety 
Standards. 

in  the  UK,  the  transition  occurred 
"cold  turkey"  at  the  time  the  country 
entered  the  Common  Market.  One 
exception  was  that  road  signs  were 
maintained  in  miles  per  hour  units.  Their 
r.'conunendation  was  to  not  use  dual 
units,  as  this  would  only  delay  the  real 
transition. 

In  developing  the  plan,  two  policy 
choices  were  made  that  affected  the 
conversion  process.  The  first  relates  to 
the  need  for  an  intervening  transition 
period  during  which  both  systems  of 
units  are  used.  It  was  decided  to  use  a 
transition  period  in  the  traffic  safety 
program  areas,  where  the  affected 
constituencies  will  need  time  to  become 
accustomed  to  the  new  units.  In  the 
agency's  vehicle  research  and 
rulemaking  activities,  metric  units  will 
be  used  without  transition  on  new 
projects,  as  the  affected  constituencies 


are  equipped  to  handle  such  an 
approach. 

The  second  policy  choice  relates  to 
the  use  of  exact  or  equivalent 
conversion.  (An  exact  conversion  would 
convert  two  inches  to  5.08  cm — an 
equivalent  conversion  would  convert 
two  inches  to  five  cm.)  This  plan  takes 
the  latter  approach,  except  where  there 
is  a  specific  safety  reason  to  make  an 
exact  conversion.  The  plan  Includes  the 
necessary  rulemaking  to  account  for  the 
minor  performance  level  changes 
resulting  from  this  approach. 

The  plan  describes  the  agency  actions 
to  meet  the  applicable  requirements  of 
DOT  Order  1020. ID.  Any  revisions  made 
to  the  plan  as  a  result  of  comments 
received  will  be  completed  by  June  1992. 
The  plan  will  be  reviewed  bi-annually, 
with  any  required  revisions  published  In 
October  1993, 1995.  and  1997.  Due  to  the 
diversity  of  the  agency's  activities,  the 
body  of  the  plan  is  presented  by  major 
organizational  units. 

A  summary  of  the  major  milestones  is 
showTi  in  Table  1. 

Table  1 — Summary  of  Major  Mikstones 

Plan  Development 

Publish  Federal  Register  Notice— March  1992 
Complete  Plan  revision  as  needed — June  1992 
Review  and  revise  Plan  as  needed^Dctober 
1993.  95,  97 

Rulemaking 

Begin  using  metric  units  for  work  in 

progress — May  1991 
Begin  using  meU-ic  units  for  new  work — June 

1992 
Convert  existing  rules: 

Simple  Conversions  Complete — June  1994 

Intermediate  Conversions  Complete — 
December  1996 

Difficult  Conversions  Complete — December 
1997 

Research  and  Development 

Complete  conversion  of  Office  of 
Crashworthiness  Research  and  Office  of 
Crash  Avoidance  Research  data  files — )une 
1992 

Complete  conversion  of  Accident 
Investigation  Division — October  1904 

Enforcement 

Convert  Test  Procedures 

Simple  Conversions — June  1994 
Intermediate  Conversions — December  1996 
Difficult  Conversions — December  1997 

Traffic  Safety  Programs  and  Regional 
Operations 

Convert  Publications 

Phase  1  [Inch-pound  (metric)) — June  1992- 

june  1994 
Phase  2  (Metric  (inch-pound))— June  1994- 

)une  1997 
Metric  only — After  May  1997 

Administration 

Complete  agency  staff  training — June  1992 


Programs  Affected  and  Implementation 
Schedule 

Rulemaking 

NirrSA  administers  fifty-nine 
standards.  Fifty-one  of  these  are  Federal 
Motor  Vehicle  Safety  Standards 
(P'MVSS),  four  are  theft  protection 
standards,  and  four  cover  other 
consumer  areas.  The  agency  also  has  a 
New  Car  Assessment  Program  to  test 
the  safety  of  vehicles  at  conditions 
beyond  the  requirements  of  the 
standards  and  is  responsible  for  the 
Corporate  Average  Fuel  Economy 
Standards. 

To  convert  the  values  in  these 
standards  from  the  inch-pound  to  the 
metric  system,  the  following  work  will 
be  accomplished  for  each  standard: 

1.  The  values  to  be  converted  will  be 
listed. 

2.  A  determination  will  be  made 
whether  to  convert  the  values  to  an 
equivalent  metric  unit,  or  to  use  an 
exact  conversion. 

3.  For  the  equivalent  metric  unit 
conversions,  any  interrelations  with 
other  values  will  be  determined,  as  will 
the  effect  of  conversion  on  the 
interrelationships. 

4.  Any  impact  that  conversion  will 
have  on  changes  in  safety  or 
performance  level  will  be  determined. 

5.  The  conversion  will  be  conducted. 

6.  Rulemaking  will  be  undertaken  to 
revise  the  standard  to  reflect  the 
converted  values. 

In  performing  this  work,  the  Agency's 
guidelines  for  conversion  to  the  metric 
system  will  be  followed.  Conversion  will 
be  to  an  equivalent  metric  unit  rather 
than  an  exact  mathematical  conversion, 
except  where  a  specific  requirement 
must  be  met.  In  that  case,  an  exact 
conversion  will  be  used. 

FMVSS's  issued  after  June  1992,  will 
be  based  on  the  metric  system  whenever 
possible.  Deferred  implementation  will 
be  considered  in  the  following  cases: 

Where  the  underlying  research  results 
were  obtained  in  inch-pound  units  and 
additional  time  is  needed  to  develop  an 
approach  and  assf^ss  the  impacts  of 
conversion. 

Where  a  standard  is  being  amended,  the 
original  standard  is  in  inch-pound  units,  and 
the  amendment  requires  using  the  same  units 
for  consistency  within  the  standard. 

Other  regulatory-  actions  which,  in  order  to 
prevent  degradation  of  safety,  require 
investigation  of  metric  conversion  issues 
which  cannot  be  completed  prior  to  )une 
1992. 

Between  May  1991  and  [une  1992. 
agency  regulatory  actions  already  in 
process  will  be  converted  to  the  metric 
system  or  not.  based  upon  the  judgment 
of  the  responsible  official.  Whenever 
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feasible,  new  work  on  rulemaking 
support  papers,  regulatory  evaluations. 
notices  or  final  rules  will  use  the  metric 
system. 

In  addition  to  using  metric  units  in  all 
new  work,  an  orderly  review  will  be 
made  of  all  F'MVSS  currently  in  force 
during  the  period  June  1992  and  199". 
For  those  cases  where  the  conversion  to 
an  equivalent  metric  units  results  in 
slight  changes  in  the  performance  levels 
of  the  FMVSS.  a  composite  rulemaking 
will  be  undertaken,  if  feasible. 
Individual  rulemakings  will  be 
considered  only  where  necessary.  The 
timetable  for  completion  of  this  effort  is 
as  follows; 

Simple  conversion — June  1994 
Intermediate  conversion — December  1996 
Difficult  conversion — December  1997 

Research  and  Development 

NffTSA's  Office  of  Research  and 
Developm.ent  conducts  a  diverse 
program  devoted  to  vehicular  research 
and  development.  In  implementing 
conversion  to  the  metric  system,  it  will 
utilize  the  standard  set  of  units 
developed  within  the  agency. 

All  work  statements  presented  to  the 
Office  of  Contracts  and  Procurements 
for  contracts,  grants  and  cooperative 
agreements  will  be  prepared  with  metric 
units  by  May  1992.  Contracting  Officer's 
Technical  Representatives  (COTR)  will 
advise  the  Contracting  Officer  of  those 
current  contracts,  discretionary  grants 
and  cooperative  agreements  for  which 
the  required  data,  technical  or  final 
reports  must  be  converted  to  metric 
units.  The  Contracting  Officer  will 
request  contractor  and  recipients  of 
discretionary  grants  and  cooperative 
agreemients  to  assess  any  cost  impacts 
to  make  the  conversion.  Any  proposed 
additional  costs  will  be  subject  to 
negotiation  before  the  change  is 
effected.  Where  agreement  is  reached, 
the  contract,  discretionary  grant  or 
cooperative  agreement  will  be 
appropriately  modified  to  incorporate 
the  reporting  m  metric  units  as  a  work 
requirement. 

Metric  units  will  be  used  tn  ail  reports. 
papers,  and  other  documents  as  of  June 
1992.  except  for  issues  concerning 
highway  speeds.  In  the  mtenm.  at  the 
discretion  of  the  Office  Directors, 
reports  will  use  metric  units  if  it  does 
not  require  repetition  of  completed 
work.  Dual  units  will  only  be  used  in 
journal  articles  requiring  this  as  a 
condition  for  accepting  the  article. 

The  signal  analysis  software  used  by 
the  Office  of  Research  and  Development 
has  been  converted  to  metric  units.  This 
includes  a  pre-processing  program  to 
convert  time  history  files  to  metric  units 
and  a  new  subroutine  used  by  all 


programs  for  accessing  the  time  history 
data  to  insure  that  correct  units  and 
scales  are  used  m  all  work  with  the 
data.  On  line  database  resources  also 
have  been  converted,  including  the 
vehicle,  biomechanics,  component  crash 
test  and  safety  performance  databases, 
VRTC  is  currently  prepared  to  deliver 
the  data  in  metric  units  upon  request. 

The  Accident  Investigation  Division  is 
responsible  for  collecting  crash  data. 
The  agency  s  primary  data  bases  are  the 
Fatal  Accident  Reporting  System 
(FARS)  for  fatalities,  and  the  National 
Accident  Samipling  System  fNASS)  for 
injuries.  The  division  also  conducts 
special  investigations.  Conversion  to 
metric  standards  will  be  implemented 
over  a  3  year  period  beginning  in  FY  92. 

The  Office  of  Crash  Avoidance 
Research  staff  will  begin  to  use  metric 
units  in  June  1992.  It  does  not  anticipate 
any  substantial  impact  on  their  work. 
The  Math  Analysis  Division  will  begin 
to  use  metric  units  in  its  work  starting  in 
June  1992. 

R&D  efforts  in  support  of  traffic  safety 
programs  will  coordinate  with  program 
office  staff  to  insure  that  units  are 
changed  according  to  the  same  time 
schedule. 

Conversion  of  oiaer  files  in  all  cases 
will  be  on  an  as  needed  basis  and  will 
depend  on  the  availability  of  agency 
resources. 

Enforcement 

Metric  conversion  will  require  that  all 
of  the  investigative  and  contract  reports, 
test  notes  and  reports,  briefings  and 
presentations,  and  test  procedures  be 
revised.  Test  procedures  will  be 
converted  to  metric  units  in  parallel 
with  the  conversion  of  the  underlying 
standard.  Metric  conversion  will  be 
accomplished  by  the  Enforcement  staff. 

Traffic  Safety  Programs 

The  transition  to  the  Metric  System  in 
Traffic  Safety  Programs  (TSP)  will 

primarily  involve  the  occasional 
reference  to  weights  and  measures 
contained  within  material  published  by 
TSP.  The  implementation  of  the  metric 
system  will  involve  a  three  phase 
approach: 

Phase  I 

From  June  1992  •hrough  June  1994, 
new  documents  will  include  inch- 
pounds  as  the  pnmary  units,  followed 
by  the  equivalent  metric  unit  shown  in 
parentheses.  The  text  will  not  be  revised 
for  documents  which  are  being  reprinted 
unless  other  substantial  modifications 
are  also  being  made.  Essentially,  if  the 
original  "camera  ready"  copy  is  being 
used  for  ihe  reprint,  it  will  not  be 
revised  simply  to  reflect  the  metric 


equivalents.  In  cases  where  a  new  copy 
is  being  submitted  for  print,  however, 
the  revisions  will  reflect  the  metric 
equivalents  in  parentheses. 

Phase  II 

From  June  1994  through  May  1997. 
new  documents  which  contain  weights 
and  measures  will  include  the  metric 
measurement  as  the  primary  unit, 
followed  by  the  equivalent  inch-pound 
unit  shown  in  parentheses.  Again, 
documents  being  reprinted  will  not  be 
revised  only  to  reflect  the  metric 
measurements,  but  where  other 
substantial  changes  are  being  made,  the 
document  will  be  revised  just  as  if  it 
were  a  new  document. 

Phase  in 

After  May  1997,  all  documents 
prepared  by  TSP  which  contain  weights 
and  measures  will  include  the  metric 
units  exclusively,  with  no  inch-pound 
designations  shownn.  At  this  time,  any 
documents  which  are  being  reprinted 
will  be  revised  to  reflect  the  metric 
designations,  even  if  those  are  the  only 
changes  to  the  document. 

It  is  anticipated  that  this  phased 
approach  will  not  result  in  a  heavy 
impact  upon  the  staff  in  making  the 
transition,  but  rather  will  simply  become 
an  integral  part  of  writing  and  preparing 
documents.  No  increase  in  contract 
costs  are  expected. 

In  addition  to  TSP's  pubhcation 
activities,  all  research  contracts,  grants 
and  cooperative  agreements  will  be 
prepared  with  metric  units  no  later  than 
May  1992.  following  the  approach 
described  for  Research  and 
Development. 

Regional.  State  and  Local 
Considerations 

The  transition  for  the  Regional  Offices 
will  follow  that  of  Traffic  Safety 
Programs,  due  to  the  frequent 
interaction  of  the  Offices  and  the  use  of 
much  of  TSP's  printed  materials  by  the 
Regions  and  States.  Although  the  use  of 
the  materials  will  not  cause  the  Regions 
or  States  additional  burden,  they  must 
be  made  aware  of  the  schedule  and  the 
plans  for  the  transition. 

The  402  grant  program  which  is 
managed  by  Regional  Operations 
through  the  Regional  Offices  will 
involve  additional  demands  placed 
directly  on  the  States  and  local 
governments,  as  their  grant  applications, 
and  their  Annual  Highway  Safety 
Program  will  have  to  begin  to  reflect 
such  metric  designations,  as 
appropriate.  Such  requirements  will  be 
contained  in  the  402,  408.  410  and  153 
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g'-ap.f  agreements  and  guidance  that  is 
provided  to  the  grantees. 

Again,  since  the  transition  will  follow 
the  phased  approach  being  applied  for 
TSP  materials,  the  impact  should  be 
quite  minor. 

Administration  I 

The  Government  Printing  Office 
(GPO)  Metric  Coordinator  was 
contacted  to  determine  GPO's  plans  for 
conversion  to  the  metric  system.  They 
are  developing  guidelines  for  changing 
printing  specifications  and  will  notify 
t'-ip  Department  when  that  development 
has  been  completed. 

The  Office  of  Personnel,  in 
cooperation  with  the  Office  of  Plans  and 
Policy,  will  provide  necessary  training 
for  NHTSA  personnel  to  acquaint 
employees  with  the  effect  of  the 
changeover  to  metric,  and  its  impact 
upon  NHTSA  3  program  and  its 
employees.  An  introductory  briefing  for 
all  employees  will  be  scheduled  during 
the  second  quarter  of  calendar  year 
1992.  Refresher  training  sessions  will  be 
held  annually. 

Contracts,  includixig  purchase  orders, 
discretionary  grants  and  cooperative 
agreements  will  be  issued  with  metric 
units  as  supplied  by  the  originator  of  the 
statement  of  work  or  purchase  request. 
Since  different  program  offices  will  be 
on  different  schedules,  there  will  be  a 
variety  of  units  used  in  NHTSA  awards 
during  the  transition  period. 

Plans  and  Policy 

The  Office  of  Strategic  Planning  and 
Standards  Evaluation  will  begin  to  use 
metnc  units  immediately,  except  for 
those  cases  where  the  available  data  are 
only  in  inch-pound  units.  All  reports 
from  this  Office  *vill  be  in  metric  units 
by  June  1992. 

The  Office  of  Regulatory  Analysis  will 
follow  the  unit  pattern  in  Rulemaking,  as 
the  bulk  of  their  work  relates  to 
preparing  regulatory  analyses  as  part  of 
the  Agency's  rulemaking  process. 

The  Office  of  Budget  and  Policy 
Development  will  utilize  metric  units  as 
applicable  by  June  1992.  Its  primary 
involvement  will  be  to  support  the 
public  notice  process,  to  coordinate  the 
development  of  an  agency-wide  set  of 
standard  units,  and  to  monitor  this  plan. 

Excluded  Programs 

Fuel  Economy  Standards 

Title  V  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act 
(Improving  Fuel  Economy).  15  U.S.C. 
2001.  et  seo .  requires  motor  vehicle 
manufacturers  to  meet  corporate 
average  fuel  economy  (CAFE) 
standards,  as  ^z\  forth  in  the  statute,  or 


as  determined  by  the  Secretar>  of 
Transportation.  The  statute  specifically 
defines  fuel  economy  in  English  units; 
'■the  average  number  of  miles  traveled 
by  an  automobile  per  gallon  of  gasoline 
(or  equivalent  amount  of  other  fuel) 
consumed."  Accordingly.  CAFE 
standards  are  set  forth  in  English  units. 

Odometer  Disclosure  Requirements 

Title  IV  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act 
(Odometer  Requirements),  15  U.S.C. 
1981,  et  seq..  prohibits  the  tampering  of 
odometers  and  establishes  safeguards 
for  the  protection  of  motor  vehicle 
purchasers  by  requiring  written 
disclosures  of  the  mileage  in  connection 
with  the  transfer  of  ownership  of 
vehicles.  The  statute  governs  the  actions 
of  individuals  possessing  vehicles,  not 
the  vehicles  themselves. 

The  implementing  regulation  (49  CFR 
part  580)  requires  a  person  who 
transfers  ownership  of  a  motor  vehicle 
to  give  the  transferee  a  written 
disclosure  of  the  mileage  the  vehicle  has 
traveled. 

Neither  the  statute  nor  the  regulations 
(49  CFR  part  560)  require  that  an 
odometer  record  the  distance  a  motor 
vehicle  has  traveled  in  specific  units 
(either  English  or  metric).  However,  one 
state,  Washington,  requires  odometers 
to  be  in  miles.  Also,  at  a  practical  level, 
a  change  to  kilometers  would  require 
that  ever  odometer  in  every  vehicle  be 
converted  to  kilometers,  or  otherwise 
massive  confusion  could  result.  Thus, 
this  program  has  been  excluded  from  the 
agency's  plan  to  convert  to  metric  units 
as  impractical. 

International  Standards  Affected 

NHTSA's  actions  are  not  governed  by 
any  international  standards.  It  is 
NHTSA's  policy  to  support 
harmonization  of  standards  as  a  method 
of  improving  competitiveness  of 
American  manufacturers.  Changing  to 
the  metric  system  of  measurement  is 
expected  to  enhance  the  agency's 
harmonization  program. 

Private  Sector  Considerations  and 
Safety  Impacts 

NHTSA's  primary  impact  on  the 
private  sector  is  through  regulations  that 
affect  the  manufacture  of  motor 
vehicles.  This  is  now  largely 
accomplished  using  metric  units. 
Additional  impact  is  through  the 
agency's  programs  communicating 
safety  messages  to  the  general  public. 
These  will  utilize  dual  units  during  the 
seven  year  transition  period.  This 
should  provide  sufficient  time  for  the 
general  public  to  become  sufficiently 
accustomed  to  the  new  units.  Thus  no 


degradation  of  safety  is  anticipated  as  a 
result  of  conversion  to  the  metric  system 
of  measurement. 

Information  Resources  Management 
Considerations 

No  problems  are  anticipated  in 
information  resources  management 
(IRM).  New  requests  for  information  will 
include  metnc  units,  as  appropriate.  The 
agency's  overall  pragmatic  policy  will 
be  applied  here  as  well,  with 
appropriate  use  of  single  or  dual  units 
depending  upon  the  audience.  No 
increase  in  the  IRM  budget  is 
anticipated  as  a  result  of  changing  to 
metric  units. 

Legislative  Programs 

NHTS.A  does  not  plan  to  request  any 
legislative  changes  m  connection  with 
its  metncation  efforts.  NHTSA  believes 
that  the  nature  and  extent  of  conversion 
that  will  occur  under  the  prevailing 
statutory  framework,  as  set  forth  in  this 
plan,  will  meet  the  requirements  of 
section  5164  of  the  Omnibus  Trade  and 
Competitiveness  Act  Accordingly, 
changes  in  current  legislation  are  not 
necessa.'^'. 

To  the  extent  that  legislation  is  cited 
in  this  plan  as  a  reason  for  non- 
conversion,  we  believe  that  there  are 
countervailing  reasons  for  not 
requesting  amendment  to  those  statutes. 
It  appears  premature  at  this  time  to 
consider  proposing  changes  to  the  fuel 
economy  provisions  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  while  Congress  is  actively  debatmg 
its  own  proposed  amendments 

P-pv!s:ons  ^or  Review  and  Revision 

Responsibility  for  implementing  of 
this  plan  resides  within  NTITSA  s  Office 
of  Plans  and  Policy.  The  Division  of 
Policy  Development  will  coordinate  the 
work  of  the  Agency's  Metnc  Working 
Group  in  the  development  of  an  agency- 
wide  set  of  standard  units  A  review  of 
the  plan  will  be  conducted  after  review 
of  any  comments  received  in  response  to 
this  notice  Any  revisions  made  m 
re9p0n.se  to  comments  received  will  be 
published  in  June  1992.  After  that,  the 
plan  will  be  reviewed  on  a  bi-annual 
basis.  The  first  review  and  update  will 
be  published  in  October  1993. 
Additional  reviews  will  be  published  in 
October  1995  and  October  1997. 

Dated:  April  15. 1992. 
Doaald  C.  Biscfaoff. 

Associate  Administrator  for  Plans  and  Policy. 
[FR  Doc.  92-9158  Filed  4-20-92:  8:45  am] 
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Petition  for  Exemption  From  the 
v'ehicle  Theft  Prevention  Standard; 
Mercedes-Benz 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Grant  of  petition  for  exemption. 

SUMMARY:  This  notice  grants  the  petition 
by  Mercedes-Benz  of  North  America. 
Inc.  (Mercedes-Benz)  for  exemption  from 
the  parts  marking  requirements  of  the 
vehicle  theft  prevention  standard  for  a 
new  car  line  that  the  company  intends 
to  introduce  in  Model  Year  (MY)  1993, 
pursuant  to  49  CFR  part  543,  Exemption 
from  Vehicle  Theft  Prevention  Standard. 
DATES:  The  exemption  granted  by  this 
notice  is  effective  beginning  with  the 
1993  model  year. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Barbdrd  A.  Cray,  Office  of  M,^-ket 
Incentives,  NHTSA,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Ms.  Gray's 

telephone  nurriher  is  '.^O:]  366-1740. 

SUPPLEMENTARY  INFORMATION:  On 

December  19,  1991,  the  agency  received 
a  letter  from  Mercedes-Benz  of  North 
America,  Inc.  (Mercedes-Benz) 
requesting  an  exemption  from  the  theft 
prevention  standard  for  a  new  car  line 
that  it  plans  to  introduce  in  Model  Year 
(MY)  1993.  The  letter  was  submitted 
pursuant  to  49  CFR  part  543,  Exemption 
from  Vehicle  Theft  Prevention  Standard. 
Mercedes-Benz  requested  an  exemption 
from  parts  marking  based  on  the 
installation  of  a  theft  deterrent  system 
as  standard  equipment  for  the  new  MY 
1993  car  line. 

The  information  submitted  by 
.Mercedes-Benz  constitutes  a  complete 
petition,  as  required  by  49  CFR  543.7,  in 
that  it  meets  the  general  requirements 
contained  in  §  543.5  and  the  specific 
content  requirements  of  §  543.6. 
Accordingly,  December  19, 1991  is  the 
date  on  which  the  statutory  120  day 
period  for  processing  Mercedes-Benz's 
petition  began.  In  a  letter  dated 
December  20, 1991  to  Mercedes-Benz, 
the  agency  granted  the  petitioner's 
extensive  requests  for  confidential 
treatment  of  the  information  in  its 
petition. 

In  its  petition,  Mercedes-Benz 
provided  a  description  of  the  identity, 
design,  and  location  of  the  components 
of  the  antitheft  device  proposed  for  the 
new  car  line,  including  diagrams  of  the 
components  and  their  location  in  the 
vehicle.  Mercedes-Benz  stated  that  the 
proposed  antitheft  system  incorporates 
an  alarm  function,  engine  starter 
interrupt  function,  and  to  ensure 
reliability,  an  improved  fault  diagnosis 
feature. 


Mercedes-Benz  stated  that  the 
proposed  antitheft  system  is 
automatically  activated  by  the  normal 
locking  of  the  vehicle  door.  In  order  to 
arm  the  system,  the  key  must  be 
removed  from  the  ignition  switch;  all  of 
the  doors,  trunk  lid,  hood  lid,  and 
storage  compartments  must  be  closed; 
and  the  driver's  or  front  passenger's 
door  must  be  locked  with  the  ignition 
key  or  a  remote  unit.  The  agency  does 
not  consider  the  remote  unit  to  be  an 
integral  feature  of  the  antitheft  system 
but  as  an  added  feature  that 
complements  the  passive  system. 
Locking  any  door  ensures  that  all  doors, 
and  hood,  and  trunk  are  locked.  The 
system  monitors  the  vehicle's  doors, 
hood,  trunk,  storage  compartments, 
ignition  switch,  radio,  and  brake  pedal. 

If  the  system  is  armed  and 
unauthorized  entry  is  attempted  the 
antitheft  system  will  be  triggered,  setting 
off  audible  and  visual  signals  to  attract 
attention.  Additionally,  the  antitheft 
system  will  activate  the  starter-interrupt 
relay,  preventing  the  starting  of  the 
engine  from  the  ignition  switch. 
Mercedes-Benz  started  that  to  prevent 
defeat  of  the  antitheft  system,  all  system 
components  are  in  inaccessible 
locations.  Mercedes-Benz  described 
further  measures  to  prevent 
unauthorized  operation  of  its  new  car 
line. 

Mercedes-Benz  addressed  the 
reliability  and  durability  of  its  proposed 
antitheft  system  by  describing  the  tests 
that  were  conducted  on  the  system.  This 
discussion  included  a  description  of  a 
built-in  fault  diagnostic  feature  in  the 
system. 

In  discussing  why  it  believes  the 
antitheft  system  will  be  effective  in 
reducing  and  deterring  motor  vehicle 
theft,  Mercedes-Benz  stated  that  an 
existing  Mercedes-Benz  car  line  has  an 
antitheft  system  similar  to  that  proposed 
for  the  MY  1993  car  line.  Mercedes-Benz 
stated  that  the  theft  rate  for  the  existing 
car  line  decreased  for  the  first  year  that 
the  antitheft  system  was  included  as 
standard  equipment,  and  that  its  thef» 
rates  have  remained  below  the  MY 
1983/84  median  theft  rate  of  3.2712  since 
then.  Mercedes-Benz  asserted  that  these 
theft  data  alone  indicate  the 
effectiveness  of  the  antitheft  system, 
and  that  the  MY  1993  system  will  be 
even  more  effective  because  of  certain 
improvements  and  upgrades  in  the 
antitheft  system. 

Mercedes-Benz  also  compared  its 
proposed  antitheft  system  with  similar 
antitheft  systems,  manufactured  by 
other  manufacturers,  that  have  been 
previously  granted  exemptions  from  this 
agency.  Mercedes-Benz  stated  that  the 
theft  rates  of  these  comparable  lines 


decreased  when  the  antitheft  system 
was  made  standard  equipment,  and 
have  remained  below  the  3.2712  median. 
The  agency  concurs  with  Mercedes-Benz 
that  these  antitheft  systems 
manufactured  by  other  manufacturers 
are  comparable  to  the  system  proposed 
by  Mercedes-Benz  for  its  MY  1933  car 
line. 

NHTSA  believes  that  there  is 
substantial  evidence  indicating  that  the 
antitheft  system  to  be  installed  as 
standard  equipment  in  the  new  MY  1993 
Mercedes-Benz  car  line  will  likely  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
the  requirements  of  the  theft  prevention 
standard  (49  CFR  part  541).  This 
determination  is  based  on  the 
information  Mercedes-Benz  submitted 
with  its  petition  and  on  other  available 
information.  The  agency  believes  that 
the  device  will  provide  all  of  the  types 
of  performance  listed  in  {  543.6(a)(3): 
promoting  activation  preventing  defeat 
or  circumventing  of  the  device  by 
unauthorized  persons,  preventing 
operation  of  the  vehicle  by  unauthorized 
entrants,  and  ensuring  the  reliability  and 
durability  of  the  device. 

As  required  by  section  605(b)  of  the 
statute  and  49  CFR  543.6(a)(4).  the 
agency  also  finds  that  Mercedes-Benz 
has  provided  adequate  reasons  for  its 
belief  that  the  antitheft  device  will 
reduce  and  deter  theft.  This  conclusion 
is  based  on  the  information  Mercedes- 
Benz  provided  on  its  device.  This 
information  included  a  description  of 
reliability  and  functional  tests 
conducted  by  Mercedes-Benz  for  the 
antitheft  system  and  its  components. 

For  the  foregoing  reasons,  the  agency 
hereby  exempts  the  new  MY  1993 
Mercedes-Benz  car  line  in  whole  from 
the  requirements  of  49  CFR  part  541. 

If  Mercedes-Benz  decides  not  to  use 
the  exemption  for  the  MY  1993  car  line, 
it  should  formally  notify  the  agency.  If 
such  a  decision  is  made,  that  car  Hne 
must  be  fully  marked  according  to  the 
requirements  under  49  CFR  541.5  and 
541.6  (marking  of  major  component  parts 
and  replacement  parts). 

The  agency  notes  that  the  limited  and 
apparently  conflicting  data  on  the 
defectiveness  of  the  pre-standard  parts 
marking  program.s  continue  to  make  it 
difficult  to  compare  the  effectiveness  of 
an  antitheft  device  with  the 
effectiveness  of  compliance  with  the 
theft  prevention  standard.  The  statute 
clearly  invites  such  a  comparison,  which 
the  agency  has  made  on  the  basis  of  the 
limited  data  available. 

NHTSA  notes  that  if  Mercedes-Benz 
wishes  in  the  future  to  modify  the  device 
on  which  this  exemption  is  based,  the 
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company  may  have  to  submit  a  petition 
to  modify  the  exemption.  Section 
543.7(d)  states  that  a  part  543  exemption 
applies  only  to  vehicles  that  belong  to  a 
line  exempted  under  this  part  and 
equipped  with  the  antitheft  device  on 
which  the  line's  exemption  is  based. 
Further,  §  543.(c)(2)  provides  for  the 
submission  of  petitions  "(t)o  modify  an 
exemption  to  permit  the  use  of  an 
antitheft  device  similar  to  but  differing 
from  the  one  specified  in  that 
exemption." 

The  agency  wishes  to  minimize  the 
administrative  burden  which 
§  543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself.  The 
agency  did  not  intend  in  drafting  part 
543  to  require  the  submission  of  a 
modification  petition  for  every  change  to 
the  components  or  design  of  an  antitheft 
device.  The  significance  of  many  such 
changes  could  be  de  minimis.  Therefore. 
MfTSA  suggests  that  if  the 
manufacturer  contemplates  making  any 
changes  the  effects  of  which  might  be 
characterized  as  de  minimds  then  it 
should  consult  the  agency  before 
preparing  and  submitting  a  petition  to 
modify. 

Authority:  15  U.S.C  2025:  delegation  of 
authonty  at  49  CFR  1.50. 

Issued  on:  April  16. 1992. 
leny  Ralph  Curry. 

Administrator. 

(FR  Doc.  92-9233  Filed  4-20-92:  8:45  ami 
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Services,  Inc^  '^  *      ' 
and  Laboralcr> 


,t   JjqijQY 


p'.::;  va^s  and 
'est.r-g 


agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

action:  Notice  of  Reissue  of  Approvals 
and  Accreditations  to  Bennett  Testing 
Services.  Inc.  of  Carteret.  New  Jersey,  as 
a  Commercial  Gauger. 

summary:  a  recent  Customs  review  of 
Bennett  Testing  Services.  Inc.  of 
Carteret.  New  Jersey  indicated  that  as  a 
result  of  a  clerical  error.  Bennett  Testing 
had  been  improperly  accredited  to 
perform  certain  laboratory  testing.  As  a 
result,  the  U.S.  Customs  Service  is 
hereby,  reissuing  Bennett  Testing 
Services.  Inc.  its  Customs  approval  and 
accreditations  as  provided  for  under 
§  151.13  of  the  Customs  Regulations  (19 
CFR  151.13).  Customs  has  now 
determined  that  Bennett  Testing 
Services.  Inc.  meets  all  of  the 
requirements  to  gauge  petroleum  and 
petroleum  products,  organic  chemicals 
in  bulk  and  hquid  form  and  vegetable 
oils.  Further.  Bennett  Testing  is 
accredited  to  perfom  the  following 


laboratory  analysis:  AP!  g-ni'v  nnd 
distillation  charactenstsc3  of  pt  troseum 
and  petroleum  products;  identity  of 
chemicals  ir'  'Ik  ami  hquid  forms  using 
common  ari.i  H  T  AC  r  imenclature;  and 
composition,  giving  percent  by  weight  of 
each  component  of  organic  chemicals  in 
bulk  and  liquid  form. 

Therefore,  in  accordance  with 
§  151.13(0  of  the  Customs  Regulations. 
Bennett  Testing  Services,  Inc.  approved 
to  gauge  the  products  and  perform 
laboratory  testing  named  above  in  all 
Customs  districts.  This  action 
supersedes  all  previous  Customs 
approval  and  accreditation  actions  of 
§  151.13  relating  to  Bennett  Testing 
Services.  Inc. 

EFFECT  VE  ca-e:  \pril  10. 1992. 

FOR  FURTHER  INFO«MAt!ON  CONTACT:  Ira 

S.  Reese,  Special  Assistant  fur 
Commercial  and  Tariff  Affairs,  Office  of 
Laboratories  and  Scientific  Services, 
U.S.  Customs  Service.  1301  Constitution 
Avenue  NW.  Washington.  DC  20229 
(202)  56&-2446. 

Dated;  April  15. 1992. 
John  B.  O'Loughiin, 

Director.  Office  of  Laboratories  and  Scientific 
Services. 

[FR  Doc.  92-9200  Filed  4-20-92;  8:45  am]       ' 
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Sunshine  Act  Meetings 


Federal   Keysler 
Vol.  57,  No.  77 
Tuesday.  April  21.  1992 


Th:s   sec^cn   o*   the    FECtRAi.    REGISTER 
contains   notices   of   meetings   pubished 
under   the   "Govefnrr.ent   m   the   Sunshine 
Act"   (Pub    L    9.S-4C9I   5   ^.  SC    552b(e)l3). 


FEDERAL  RESERVE  SVSTEM  BOARD  OF 
GOVERNORS 

"FEDERAt  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMEWT:  1  ;i  t  t 

pulussn,  'i  :n  the  Fedcrai  Regiitcr  on 
Apinl  17, 1992. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10:00  a.-T,.,  Wtuncsci^y, 
April  22, 1992. 

CHANGES  IN  THE  MEETING:  Deletion  of 

the  following  open  ;Lem(8)  from  the 
agenda: 

Consideration  of  proposals  to  modify  the 
Board's  Section  20  securities  orders  regarding 
director,  officer  and  employee  interlocks, 
cross-marketing  activities,  and  the  purchase 
and  sale  of  U.S.  agency  securities.  (Proposed 
earlier  for  public  comment;  Docket  No.  R- 
0701). 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistcvnt  to  the  Board;  (202)  452-3204. 

Dated:  April  17, 1992. 
Jennifer  |.  |ohnson. 

Associate  Secretary  of  the  Board 

IFR  Dor  92-9390  Filed  4-17-92;  1:52  pm) 

BILLING  CODE  6210-Cv-M 


federal  reserve  svstem  board  of 
governors 

time  AND  DATE:  11  (HI  a  n.  ,  Monday. 

April  27,  1992. 

place:  Marriner  S,  Eccles  Federal 

Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW,.  V\'a.sh'nEton.  DC  20551. 

STATUS;  Ciosed- 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 

promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2  Any  items  earned  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  .Mr,  Joseph  R  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  busmess 
days  before  this  meeting,  for  a  recorded 


announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated;  April  17, 1992.      ' 
Jennifer  ].  Johnson, 
Associate  Secretary  of  the  Board. 
[FP  Der  o:?-n3qi  F'lo.)  4-17-92;  11.52  pmj 

BILulWG  CODE  62'r>-<'-'H 


national  transportation  S^»"E:TV 

board 

time  and  DATE:  9:30  a.m..  Tuesday, 
April  28,  1992. 

place:  Thr  Board  Room.  5th  Floor.  490 

L  Enia;.;  iiaza.  SW..  Washington.  DC 
20024. 

STATUS:  The  first  item  is  open  to  the 
public.  The  last  item  is  closed  under 
Exemption  10  of  the  Government  in 

Sur^shine  .Art 

MATTERS  TO  BE  CONSIDERED:  . 

5511A  Aviation  Accident  Report: 

Uncontrolled  Collision  with  Terrain 
Involving  Atlantic  Southeast  Airlines, 
Inc.,  Brunswick,  Georgia,  April  5. 1991. 

55695  Opinion  and  Order:  Administrator  v. 
Miller  Docket  SE-9768;  disposition  of 
.Administrator's  appeal. 

NEWS  MEDIA  CONTACT:  Telephone  (202) 

382-O6B0, 

FOR  MORE  INFORMATION  CONTACT    ;u    ; 

Hardesty,  (202:  38:;  4>:)25. 

.April  3. 1992. 

B(>H  H.irdesty, 

federal  Register  Liaison  Officer. 

|FR  Doc  92-73M  Filed  4-17-92;  10:45  am] 
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NUCLEAR  REGULATORY  COMMITTEE 

S;i"sh;::t   rt  Ji T-. !  Register  Notice 

DATE:  W  LtKs  l{  April  20,  27.  May  4.  and 
11. 1992. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike.  Rockville, 
Maryland. 

STATUS:  Opi  n  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

VVaek  of  April:  20 

Monday.  April  20 

10:30  am 
Briefing  on  Proposed  Update  of  Source 
Term,  Release  Timing.  Definition  of 
Releases  into  Containment,  and  TID- 
14844  (Public  Meeting) 


Tuesday.  April  21 
1:30  p.m. 
Briefing  on  Progress  of  Design  Certification 

Review  and  Implementation  (Public 

Meeting) 

Wednesday,  April  22 

10.00  a.m. 
Briefing  on  NRC  Activities  Regarding 
Nuclear  Safety  and  Safeguards  in  the 
Former  Soviet  Union  and  Eastern  Europe 
(Public  Meeting) 

Friday.  April  24 

10:00  a.m. 
Periodic  Briefing  on  Progress  of  Resolution 
of  Generic  Safety  Issues  (Public  Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
a.  Revisions  to  Procedures  to  Issue  Orders: 
Challenges  to  Orders  that  are  Made 
Immediately  Effective— 10  CFR  Part  2 
(Tentative)  (Postponed  from  April  16) 
1:30  p.m. 
Periodic  Meeting  with  Advisory  Committee 
on  Nuclear  Waste  (ACNW)  (Public 
Meeting) 

Week  of  April  27— Tentative 

Wednesday,  April  29 

11.30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

V\  eek  of  May  4 — Tentative 

tnaay,  May  8 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  May  11— Tentative 

Monday.  May  11 

8:30  a.m. 
Discussion  of  Internal  Management  Issues 
(Closed— Ex.  2) 
10:00  a.m. 
Briefing  on  Status  of  Licensed  Operator 
Requalification  Program  (Public  Meeting) 

Friday,  May  15 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vole  on  this  date. 
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TO  VERlFf  THE  STATUS  Of  MEETING  CAi 
{RECO«Di>4G):  (301)  504-1292. 

CONTACT  PERSON  FOR  MORE 
INFORMATION  William  Hill  (301)  504- 

1661. 

!J  ,  .   ■    \:n\  17,  1992. 
U  iliiam  M  Hill,  jr.. 
Office  of  the  Secretary'- 

,'-  :         .:   -.:'•  Filed  4-17-92;  2:02  pm| 

B'.^-^Md  COM  '^*--OI-l» 


ISS 


19  92 


L 


UMI 


Corrections 


1462: 


Federal  Register 

Vol.  57.  No.  77 
Tuesday.  April  21.  1992 


This  section  of  the   ^EZ*tf-A..    BEG;STEq 

contains  edriofia)   ccK'ecticy.s  o*   p'evKXjsw 
published   Presidential,   f^jte,   P'opos«KJ 
Rjie,   a'^d   Not-ce   documents    These 
co"ectKjns   are   prepared  by   the  Otfice   c' 
the    Federal    Pegister    Agency   prepared 
con-ections  are   issued   as   sigr^ed 
documents  and  appear   m   the   appropra'e 
document  categories  eisry*,hGre   -n   the 
issue 


DEPARTMENT  OF  AGRICULTURE 

Animaf  and  Plant  Hearth  Inspection 
Service 

i  Docket  No  92-024) 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

Correction 

In  the  issue  of  Monday,  Ap--']  6,  1992. 
on  page  11652,  in  the  first  column,  in  the 
correction  of  notice  document  92-6660, 
the  docket  number  should  appear  as  set 
forth  above. 

BILLING  C00€    i50S-C>-0 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Correction 

In  notice  document  92  "sra  iieginning 

nn  pagf  1193^  ;n  'he  'i'-^i'-.v  (■■{ 
Wednesday.  Apr-;;  a.  1992.  ruiKe  the 
following  corrections: 


1.  On  page  11936,  in  the  second 

'.:.":.]■]  *'  (  second  docket  number 
'i:-.:  •  r»Md   ■92-027.". 

2  Or.  ;he  same  page,  in  the  same 
.n.r.    n  the  same  docket  number. 
=,'  :i!  [  !:  >trument:.  in  the  second  line, 
"fire"  should  :Lad  "Fire". 

3.  On  page  11937.  in  the  first  column, 
in  the  second  docket  number,  under 
Applicant:,  in  the  third  line,  "Kansas" 
was  misspelled. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Parts  264.  274a  and  299 

!NS  No.  l4U-9t ! 
RIN  1115-AC39 

Applicant  Processing  for  Family  Unity 
Benefits 

Correction 

In  ruie  document  92-4292  beginning  on 
page  6457  in  the  issue  of  Tuesday, 
February  25, 1992.  make  the  following 
corrections: 

1    On  p.ijif'  !>+62 

i  264  1     I  Corrected ! 

a.  In  i.'-.e  second  coiu.'-.ir.,  m  §  264.1(a), 
in  the  fourth  line,  "Department"  should 

rtMii  "r)t'i">artar»'" 

§  274a, 12     [Correcledi 

b  h'  'r;f'  6ft,(i:id  ;:  diumn,  in 
amendatory  instruction  10c.  to  §  274a.l2 


in  the  third  line,  "(a)(2)"  should  read 
"{a)(12)". 

§  2"'la  t3     'Ccr-ected  ■ 

L.  in  uiK  inifu  Luiuitiii,  in  amendatory 
instruction  11.  to  S  274a.l3,  in  the  second 
line.  "(1)"  should  read  "(11)". 

§299.1     ICc-'eftfdl 

d.  In  the  liuiu  k,olumn,  in  S  299.1,  in 
the  third  line,  "Department"  shoud  read 
"Departure". 

BILUMQ  CODE  1SOS-Ot-0 


DEPARTMENT  Qf  "TRANSPORTATION 

Federal  Aviatior"!  Administration 

14  CFR  Part  .39 

"  Docket  No   99-(:f  ^-fc"  ■  A[; 

Airworthiness  Directives,  British 
.Aerospace,  Regional  Aircraft  Limited. 
Jetstrearn  Models  3101  arid  3102 
Airplanes 

Correction 

In  proposed  rule  document  92-7190 
beginning  on  page  10747  in  the  issue  of 
Monday,  March  30, 1992,  make  the 
following  corrections: 

1.  On  page  10747,  in  the  first  column, 
the  docket  number  was  printed 
incorrectly  and  should  read  as  set  forth 
above. 

2.  On  the  same  page,  in  the  second 
column,  in  the  last  paragraph,  in  the 
third  line,  "concurently"  should  read 
"currently". 


VOL 
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Tuesday 
April  21.   1992 


Part  II 


Department  of  Justice 

Equal  Employment 
Opportunity  Commission 

28  CFR  Part  37 

29  CFR  Part  1640 

Coordination  Procedures  tor  Complaints 
or  Charges  of  Employment  Discrimination 
Based  on  Disability  Subject  to  the 
Americans  With  Disabilities  Act  and 
Section  504  of  the  Rehabilitation  Act  of 
1973;  Proposed  Rule 
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DEPARTMENT  OF  JUSTICE 

23  CFFl  Part  37 

i  AG  Order  No   15«6-S2 


EQUAL  EMPLOYMENT  OPPCPTUNITY 
COMMISSION 

29  CFR  Part  1640 

Coordination  Procedures  'or 
Complaints  or  Charges  of  Ef^ployment 
Discrimination  Based  on  Di;;abiiity 
Subject  to  tne  Amencans  W-tn 
DisabilitJes  Act  and  Section  SG4  cf  the 
Rehabitnation  Act  of  1973 

AGENOES;  Department  of  Justice  and 

Equal  Employment  Opportxinity 

Commission. 

action:  Proposed  rule. 


summary:  Section  107(b)  of  the 
A.Tiencans  with  Disabilities  Act  (ADA) 
requires  that  the  Department  of  Justice 
(the  Department  or  DOJl,  the  Equal 
E.TipIo>Tnent  Opportunity  Commission 
(the  Commission  or  EEOC).  and  the 
Department  of  Labor's  Office  of  Federal 
Contract  Compliance  Programs  issue 
coordination  regulations  setting  forth 
procedures  governing  the  processing  of 
complaints  that  fall  within  the 
overlapping  jurisdiction  of  both  title  I  or 
the  ADA  and  section  504  of  the 
Rehabilitation  Act  of  1973  to  ensure  that 
such  complaints  are  dealt  with  in  a 
manner  that  avoids  duplication  of  effort 
and  prevents  the  imposition  of 
inconsistent  or  conflicting  standards. 
Pursuant  to  this  mandate,  the 
Department  of  Justice  and  EEOC  are 
publishing  a  proposed  Joint  rule 
implecoenting  section  107(b)  as  it 
pertains  to  title  I  of  the  ADA  and  section 
504  of  the  Rehabilitation  Act  of  1973.  In 
addition,  this  regulation  describes 
coordination  procedures  for  the 
processing  of  employment  complaints 
that  may  fall  tvitiun  the  overiapping 
jurisdiction  of  title  II  of  the  ADA  and 
either,  or  both,  title  I  or  section  504.  A 
joint  rule  developed  by  EEOC  and  the 
Department  of  Labor  implementing 
section  107^)  as  it  pertains  to  title  I  and 
section  503  of  the  Rehabilitation  Act  has 
been  published  separately  in  the  Federal 
Register  of  January  24. 1992. 
DATES:  To  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
be  received  on  or  before  May  21. 1992. 
Comments  that  are  received  after  the 
closing  date  will  be  considered  to  the 
expert  practicable. 

ADOflESSES:  Written  comments  should 
be  submitted  to  Frances  M.  Hart. 
Executive  Officer.  Executive  Secretariat. 
Equal  Employment  Opport\mity 


CommissioD.  1801  L  Street.  NW^ 
Washington,  DC  20507. 

As  a  convenience  to  commenters,  the 
Executive  Secretariat  will  accept  public 
comments  transmitted  by  facsimile 
("FAX")  machine.  The  telephone 
number  of  the  FAX  receiver  is  (202;  t563- 
4114.  This  is  not  a  toll-free  number  Oniy 
public  comments  of  six  or  fewer  pa^es 
will  be  accepted  via  FAX  transmittni 
This  limitation  is  necessary  to  assure 
access  to  the  equipment.  Receipt  of  FAX 
transmittals  will  not  be  acknowledged 
except  that  the  sender  may  request 
confirmation  of  receipt  by  calling  the 
Executive  Secretariat  Staff  at  (202)  66»- 
4078.  This  is  not  a  toll-free  number. 

Comments  received  will  be  available 
for  pubUc  inspection  in  the  EEOC 
Library,  room  6502.  by  appointment 
only,  from  9  a.m.  to  5  p.m.  Monday 
through  Friday  except  legal  holidays, 
from  May  5. 1992,  until  the  Department 
and  the  Commission  publish  the  rale  in 
final  form.  Persons  who  need  assistance 
to  review  the  comments  will  be 
provided  with  appropriate  auxiliary  aids 
such  as  readers  or  print  magnifiers.  To 
schedule  an  appointment  call  (202)  68^ 
4630  (voice),  (202)  663-4641  (TDD). 
These  are  not  toll-free  numbers. 

Copies  of  this  notice  of  proposed 
rulemaking  are  available  in  the 
following  alternate  formats:  large  prinL 
Braille,  electronic  file  or  computer  disk, 
and  audio  tape.  Copies  may  be  obtained 
from  the  Office  of  Equal  Employment 
Opportunity  by  calling  (202)  663-4398 
(voice)  or  (202)  663-4399  (TDD).  These 
are  not  toll-fre*»  ni;" "  •  ^^ 
FOn  FURTHER  INFORMATION  COMTACT: 

Stewart  R  Oneglia,  Chief.  Coordination 
and  Review  Section.  Civil  Rights 
Division;  and  John  Wodatch.  Director 
Office  on  the  Americans  with 
Disabibties  Act.  Qvil  Rights  Division: 
U.S.  Department  of  Justice.  Washington, 
DC  2053a  They  may  be  contacted 
through  the  Division's  ADA  Information 
Line  at  (202)  514-0301  (Voice).  (302)  ?14- 
0381  (TDD),  or  (202)  514-0383  (TDD). 
These  telephone  numbers  are  not  toll- 
free  numbers. 

Elizabeth  M.  Thornton,  Deputy  Legal 
Counsel  Equal  Employment 
Opportunity  Commission.  (202)  B63-4t}J8 
(Voice),  (202)  663-7028  (TDD).  These 
telephone  numbers  are  not  toll-tree 
numbers. 

SUPPLEMENTARY  INFOBMAnON:  Title  I  of 
the  ADA  (42  U.S.C.  12111-12117) 
prohibits  discrimination  against 
qualified  individuals  with  disability's  \n 
all  aspects  of  employment  Title  I  of  the 
ADA  becomes  effective  on  July  2a  1992, 
with  respect  to  employers  with  23  or 
more  employees.  42  U.S.C  12111{5Ka). 
On  July  26. 1994.  this  coverage  is 


extended  to  employers  with  15  or  more 
employees.  Id.  EEOC  is  authorized  to 
investigate  and  attempt  to  resolve 

charges  of  employment  discrimination 
under  t;*ie  I. 

Title  II  of  the  ADA  (42  US.C.  12131- 
12134)  prohibits  discrimination  by  public 
entities  in  their  programs  and  activities. 
including  emptoyment.  Effective  January 
2B,  1992.  under  title  II.  all  State  and  local 
governmental  entities,  regardless  cf  the 
number  of  employees,  are  proh.bited 
from  discriminating  on  the  basis  of 
disability  m  employm^ent.  The 
Department  of  Justice  has  issued 
regulations  implementing  title  il,  which 
provide  that  eight  designated  Federal 
agencies  shall  investigate  and  attempt  to 
resolve  com.plamts  of  discrimination 
under  title  II  See  23  CFR  part  35  (56  FR 
35694.  July  26,  1991]. 

Section  504  of  the  Rehabilitation  Act 
of  19~3,  29  U.S.C.  794.  prohibits 
discnmination  on  the  basis  of  handicap 
in  p.i-ograms  and  activities  receiving 
Federal  financial  assistance.  The 
nondiscrimination  requirements  of 
section  504  are  applicable  to 
employment  in  federally  assisted 
program.s.  Each  Federal  agency  that 
extends  Fedora!  fma.ncial  assistance  is 
resrcnsible  for  com.phance  with  section 
504  .n  the  programs  it  funds.  More  than 
twenty-five  Federal  agencies  have 
issued  regulations  implem^enting  section 
504  in  their  programs  of  Federal 
finKocial  assistance.  These  agencies  are 
referred  to  as  section  504  agencies. 
The  substantive  prchibitions  and 
coverage  cf  title  I.  title  II.  and  section 
504  overlap  to  a  significant  extent  There 
is,  therefore,  a  potential  for  the 
imposition  of  inconsistent  or  conflicting 
legal  standards  and  for  duplicative 
effor'j  by  the  m.a.ny  Federal  agencie.s 
responsible  for  ensuring  com.pi'ance 
with  these  laws  m  their  processing  of 
complaints.  Thus,  pursuant  to  section 
107(!:  1  of  the  AD.\.  the  Department  and 
the  Commission  are  promulgating  tliis 
proposed  joint  regulation  to  establish 
procedures  for  coordinating  the 
prricessing  of  complaints  that  fall  within 
the  overiapping  jurisdiction  of  these 
statutes.  (The  Com.mission  a-iJ  the 
Department  of  Labor  have  published 
join;  rules  implementing  section  10'(b] 
as  1'  pertains  to  title  I  and  section  503  of 
the  Rehabilitauon  Act.  See  29  CFR  part 
1641 :  41  CFR  part  60-742  (57  FR  2960. 
January  24. 1992).) 
Section .1  Purpose  and  Application 

Section 1  of  the  proposed  rule, 

"P'jrpose  and  application."  explains  that 
the  rule  establishes  a  com.plamt  traffic 
control  system  among  the  agencies 
responsible  for  processing  complaints 
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and  outlines  procedures  for  the  ajjencies 
to  follow  in  receiving  and  processing 
complaints  to  ensure  coordination. 

Section .2  Dt^finitions 

Section 2  defines  a  number  of 


terms  used  in  the  proposed  rule.  The 
definition  of  "duairiled  complaint  or 
charge"  is  especially  important  because 
a  substantial  portion  of  the  proposed 
rule  concerns  the  processing  of  dual- 
Filed  complaints  and  charges.  For  the 
purposes  of  this  proposed  regulation,  a 
dual-filed  complaint  or  charge  is  a 
complaint  or  charjje  of  employment 
discrimination  subject  to  both  section 
504  and  titic  I  that  has  been  separately 
filed  with  both  a  section  504  agency  and 
EEOC.  It  alleges  the  sanve  facts  and 
raises  the  same  issues  in  both  filings. 
The  Dtpartment  and  the  Commission 
anticipate  that  the  great  majority  of 
complaints  alleging  discrimination  on 
the  basis  of  disability  in  employment 
will  be  filed  with  one  agency.  However, 
because  the  enactment  of  the  ADA 
added  to.  rather  than  extinguished,  any 
pre-existing  rights  under  section  504,  one 
of  the  purposes  of  this  regulation,  as  set 

forth  in  proposed  §5 5(d) 6, 

and 7,  Is  the  coordination  of  any 

dual-filed  complaints. 

Section 3  Exchange  of  Information 

Section 3  provides  for 

cooperation  among  the  agencies 
responsible  for  enforcing  the  ADA  and 
section  504  with  respect  to  the  sharing  of 
information. 


Section 


Section 


-4  Confidentiality 
A{a]  states  that  the 


confidentiality  obligations  applicable  to 
EEOC  under  the  ADA  are  also 
applicable  to  section  504  agencies  where 
information  obtained  by  EEOC  is 
transmitted  to  a  section  504  agency. 
except  where  the  section  504  agency 
receives  the  same  information  from  a 
source  other  than  EEOC.  Section 

4(b)  states  that  where  EEOC 

receives  information  from  section  504 
agencies.  EEOC  shall  comply  with  any 
confidentiality  requirements  applicable 
to  that  information. 

Section 5  Processing  of  Complaints 

or  Charges  of  Employment 
Discrimination  Against  Recipients  and 
Public  Entities 


Section 


J5  describes  the  basic 


procedures  that  EEOC  and  the  section 
504  agencies  will  follow  in  determining 
whether  to  process  an  employment 
complaint  or  refer  it  to  another  agency. 

Paragraph  fa]  of  section 5  states 

that  EEOC  or  a  section  504  agency  shall 
notify  a  recipient  or  public  entity 
following  receipt  of  an  employment 


complaint  Paragraphs  (b)  and  (c) 
provide  that  upon  referral  of  a  complaint 
from  one  agency  to  another,  the 
referring  agency  shall  notify  the 
complainant  and  the  recipient  of  the 
referral.  Time  frames  applicable  to  the 
procedures  described  in  paragraph  (a) 
and  in  other  portions  of  this  proposed 
regulation  will  be  established  in 
directives  issued  by  the  Department  and 
the  Commission  at  the  subregulatory 
level 

Paragraph  {bj  of  S ^  outlines  the 

steps  that  a  section  504  agency  must 
follow  in  determining  whether  to 
process  a  complaint  or  refer  it  to 
another  agency.  Where  a  section  504 
agency  determines  that  it  has 
jurisdiction  over  an  employment 
complaint  under  section  504,  except 
where  the  complaint  is  a  dual-filed 
complaint  as  discussed  in  connection 

with  paragraph  (d)  of  § .5,  the 

section  504  agency  shall  process  the 
complaint 

If  the  section  504  agency  determines 
that  it  does  not  have  jurisdiction  over 
the  complaint  under  section  504,  it  must 
then  consult  with  EEOC  to  determine  if 
EEOC  may  have  jurisdiction  over  the 
complaint  under  title  I.  If  so.  the  section 
504  agency  shall  refer  the  complaint  to 
EEOC. 

If  the  section  504  agency  determines 
that  it  does  not  have  jurisdiction  under 
section  504  and  that  the  EEOC  does  not 
have  jurisdiction  under  title  I,  but  that 
some  Federal  agency  may  have 
jurisdiction  under  section  504  or  title  II. 
the  agency  shall  refer  the  complaint  to 
the  Civil  Rights  Division.  The  Civil 
Rights  Division  will  determine  whether 
a  Federal  agency  may  have  jurisdiction 
over  the  complaint  under  section  504 
(i.e.,  a  Federal  agency  may  be  providing 
assistance  to  the  program  or  activity 
complained  of)  or  under  title  II  (i  r' ,  the 
entity  complained  of  may  be  a  pu'jlic 
entity).  Where  the  Civil  Rights  Dvision 
finds  such  jurisdiction,  it  shall  refer  the 
complaint  to  the  appropriate  agency 
(i.e..  to  a  Federal  agency  that  provides 
assistance  to  the  program  complained  of 
or  to  the  Federal  agency  designated  to 
investigate  under  the  tide  II  regulations). 

Paragraph  (c)  outlines  the  steps  that 
the  EEOC  must  take  in  determining 
whether  to  process  a  co.Tiplaint  or  refer 
it  to  another  agency.  Where  EEOC 
determines  that  it  has  jurisdiction  under 
title  I,  except  where  the  charge  is  dual- 
filed  as  discussed  below  in  connection 
with  paragraph  (d),  it  shall  process  the 
charge.  Where  EEOC  determines  that  it 
does  not  have  jurisdiction  under  title  I, 
but  that  some  other  Federal  agency  may 
have  jurisdiction  under  section  504  or 
title  II.  EEOC  shall  refer  the  complaint  to 
the  Civil  Rights  Division.  The  Civil 


Rights  Division  will  then  determine 
whether  a  Federal  agency  may  have 
jurisdiction  under  section  504  or  title  II 
and,  if  so,  refer  the  complaint 
appropriately. 

Paragraph  (d)  sets  out  the  steps  for 
EEOC  and  section  504  agencies  to  follow 
where  they  determine  that  a  complaint 
has  been  dual-filed.  In  order  to  provide 
agencies  with  the  information  that  they 
will  need  in  order  to  coordinate  with 
each  other,  the  Department,  the 
Commission,  and  the  section  504 
agencies  will  work  to  develop  materials, 
such  as  a  uniform  fihng  form  (or  uniform 
portion  of  a  filing  form).  With  additional 
information  about  employment 
complaints  filed,  agencies  should  be 
able  to  determine  early  in  the  process 
whether  a  complaint  is  dual-filed,  and.  if 
so.  which  agency  received  the  complaint 
or  charge  first 

Paragraph  (d)  establishes,  as  a  general 
rule,  that  where  EEOC  and  a  section  504 
agency  both  receive  a  dual-filed 
complaint  whichever  received  the 
complaint  or  charge  first  will  act  on  it. 
and  the  other  will  defer  its  processing. 
However,  paragraph  (d)  permits  the 
agencies  to  reallocate  the  processing 
responsibilities  to  accommodate  special 
circumstances  related  to  that  complaint. 
For  example,  there  may  be  a  situation  in 
which  two  agencies  do  not  receive 
information  that  a  complaint  has  been 
dual-filed  until  after  an  investigation  has 
been  started  by  one  of  the  agencies.  If 
the  agency  that  received  the  complaint 
second  had  already  commenced  its 
investigation,  this  exception  permits  the 
agencies  to  jointly  determine  that  the 
second  agency  should  continue 
processing  the  complaint  and  that  the 
agency  that  received  the  complaint  first 
should  defer  further  action.  As  another 
example,  if  a  complainant  dual-filed  a 
complaint  containing  both  employment 
and  nonemployment  allegations,  the 
agencies  could  jointly  decide  that  the 
section  504  agency  should  process  the 
complaint  first  because  it  has 
jurisdiction  over  ail  the  allegations,  and 
that  EEOC  should  defer  further  action 
on  the  employment  allegations.  This 
exception  could  also  be  used  in 
connection  with  subsequent  complaints, 
such  as  allegations  of  retaliation,  related 
to  the  original  complaint. 

Paragraph  (d)  provides  that  upon 
determination  that  a  complaint  has  been 
dual-filed,  the  agency  that  must  defer  its 
investigation  shall  notify  the 
complainant  or  charging  party  and  the 
recipient  that  it  shall  take  no  action  with 
respect  to  the  complaint  or  charge  until 
after  the  company  has  completed  its 

processing  in  accordance  with  S 6 

or  S 7. 
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Section .6  Dual-Filed  Complaints 

Processed  by  EEOC 

Section 6  describes  the  steps  that 

shall  be  taken  where  EEOC  processes  a 
dual-filed  cumplaint  and  a  section  504 
agency  defers  its  investigation. 

Because  the  rule  requires  the  section 
504  agency  '.o  defer  action  until  EEOC 
resolves  the  complaint,  paragraph  (a) 
outlines  the  different  ways  in  which  any 
title  I  charge  may  be  resolved.  Although 
EEOC  is  the  agency  primarily 
responsible  for  the  enforcement  of  title  I, 
resolution  by  the  Civil  Rights  Division  is 
also  included  under  paragraphs  (a)  (3) 
and  (4)  because,  wh*"^  there  is  a  cause 
finding,  the  Civil  Rights  Division  has 
litigation  authority  for  charges  against 
State  and  local  governments, 
government  agencies,  and  political 
subdivisions  under  title  I  of  the  ADA. 
The  Civil  Rights  Division  also  is 
responsible  for  the  issuance  of  right-to- 
sue  letters  in  such  cases. 

Paragraph  (b)  of  § 6  provides  that 

upon  resolution  of  the  dual-filed  charge. 
EEOC  or  the  Civil  Rights  Division  shall 
inform  the  section  504  agency  of  the 
resolution.  Paragraph  (d)  provides  that, 
upon  written  request  by  the  section  504 
agency,  EEOC  shall  provide  the  section 
504  agency  with  the  materials  necessary 
to  evaluate  its  resolution  of  the  case, 
such  as  investigative  reports. 

Paragraph  (c)  of  § 6  provides  that 

upon  receipt  of  notification  from  EEOC 
or  the  Civil  Rights  Division,  as 
appropriate,  the  section  504  agency  shall 
determine  what  further  action  is 
warranted.  Because  title  I  of  the  ADA  is 
based  primarily  upon  regulations 
implementing  section  504  in 
employment,  this  rule  anticipates  that, 
except  in  rare  circumstances,  the  section 
504  agency's  findings  and  conclusions  as 
to  compliance  or  noncompliance  will  be 
consistent  with  those  of  EEOC.  In  order 
to  further  promote  consistency  and 
avoid  duplication  of  effort,  the  proposed 
rule  requires  that  the  section  504  agency 
accord  due  weight  to  EEOC's  findings 
and  conclusions.  The  term  "due  weight" 
is  adopted  from  the  joint  DOJ-EEOC 
regulation  used  to  coordinate 
employment  complaints  based  on  race, 
color,  national  origin,  religion,  ci  aex, 
which  is  referenced  in  section  107(b]  of 
the  ADA.  28  CFR  part  42,  subpart  H;  29 
CFR  part  1691.  In  giving  due  weight  to 
EEOC's  findings  and  conclusions,  a 
section  504  agency  shall  give  such  full 
and  careful  consideration  to  the  findings 
and  conclusions  as  is  appropriate, 
taking  into  account  such  factors  as  (1) 
the  extent  to  which  the  underlying 
investigation  is  complete  and  the 
evidence  is  supportive  of  the  findings 
and  conclusions;  (2)  the  nature  and 


results  of  any  subsequent  proceedings: 
(3)  the  degree  to  which  the  prohibitions 
of  section  504  are  comparable  to  the 
prohibitions  of  title  I,  as  applied  to  the 
specific  issues  of  a  given  case;  (4)  the 
extent  to  which  the  findings,  conclusions 
and  any  actions  taken  under  title  I  are 
consistent  with  the  effective 
enforcement  of  section  504;  and,  (5)  the 
agency's  responsibilities  under  this  part. 

Moreover,  if  the  agency  proposes  to 
take  an  action  that  is  inconsistent  with 
EEOC's  findings  and  conclusions,  the 
section  504  agency  is  required  to  provide 
written  notification  of  the  action  that  it 
proposes  to  take  and  the  basis  for  that 
action  to  the  Assistant  AMomey      • 
General,  the  Chairman  of  EEOC,  and  the 
head  of  the  EEOC  office  that  processed 
the  complaint.  This  is  intended  to  enable 
the  agencies  to  identify  and  resolve  any 
potentially  conflicting  or  inconsistent 
standards  before  they  are  imposed  and 
to  prevent  duplication  of  effort. 

What  further  action  the  section  504 
agency  will  take  will  depend,  of  course, 
on  the  EEOC's  (or,  as  appropriate,  the 
Civil  Rights  Division's)  findings, 
conclusions,  and  resolution.  This  rule 
contemplates  that  in  most,  if  not  all, 
cases  the  "further  action  '  would  be  that 
the  section  504  agency  would  notify  the 
complainant  and  recipient  that  it  is 
closing  its  file  based  upon  EEOC's 
resolution  of  the  charge.  For  example, 
closure  by  the  section  504  agency  would 
be  the  appropriate  action  where:  (1) 
EEOC  found  no  cause  and  issued  a 
right-to-sue  letter,  and  the  section  504 
agency  agreed  with  the  compliance 
decision;  or  (2)  EEOC  found  cause  and 
the  violation  was  completely  remedied 
through  either  a  conciliation  agreement 
or  litigation,  and  the  section  504  agency 
agreed  that  the  violation  had  been 
remedied. 

Section .7  Dual-Filed  Complaints 

Processed  by  a  Section  504  Agency 

Section 7  describes  the  steps  that 

shall  be  taken  where  a  section  504 
agency  processes  a  dual-filed  complaint 
and  the  EEOC  defers  its  processing  of 

the  charge.  Section 7  is  essentially 

the  converse  of  § 6,  except  that 

paragraph  (a)  of  each  takes  into  account 
the  differences  between  EEOC  and 
section  504  agencies  in  the  methods 
available  for  resolving  complaints  or 
charges.  Accordingly,  paragraph  (a)  of 

§ 7  outlines  the  different  ways  in 

which  any  section  504  complaint  may  be 
resolved.  Referral  to,  and  action  by,  the 
Civil  Rights  Division  is  included  in 

§ 7(a)  because  one  of  the  options 

available  to  a  section  504  agency,  where 
it  has  found  noncompliance  and  it  has 
not  been  able  to  negotiate  a  voluntary 
compliance  agreement,  is  referral  to  the 


Civil  Rights  Division  for  judicial 
enforcement. 

Paragraphs  (b)  and  (d)  of  § 7 

impose  the  same  types  of  obligations  on 
the  section  504  agency  to  notify  the 
EEOC  of  its  resolution  of  the  complaint 
and  to  share  with  EEOC  any  materials 
related  to  the  resolution  of  the  complaint 
that  would  permit  EEOC  to  evaluate  the 
findings  and  conclusions,  as  do 

paragraphs  (b)  and  (d)  of  § 6  on 

EEOC. 

Paragraph  (c)  of  § 7  imposes 

requirements  on  EEOC  analogous  to 

those  § .6(c)  imposes  on  a  section 

504  agency.  This  section  contemplates 
that  in  most,  if  not  all,  cases  the 
appropriate  "further  action"  would  be 
that  EEOC  would  notify  the  charging 
party  and  recipient  that  it  is  closing  its 
file  based  upon  the  resolution  of  the 
complaint  by  the  section  504  agency, 
and,  where  appropriate,  would  issue  a 
right-to-sue  letter.  For  example,  closure 
and  issuance  of  a  right-to-sue  letter  by 
EEOC  would  be  the  appropriate  action 
where  the  section  504  agency  found  the 
recipient  in  compliance  and  EEOC 
agreed.  Alternatively,  closure  alone 
would  be  appropriate  where  the  section 
504  agency  found  the  recipient  in 
violation  and  EEOC  agreed  that  the 
violation  was  completely  remedied 
through  either  a  conciliation  agreement, 
an  administrative  hearing,  or  judicial 
enforcement. 

Section .8  Standards 

Proposed  section  § 8  presents 

two  options  that  address  the  intent  of 
section  107(b)  to  "[prevent]  imposition 
of  inconsistent  or  conflicting  standards 
for  the  sam^equirements  under  (title  1 
and  section  504]."  Because  the  language 
of  the  title  I  statute  was  based  in  major 
part  on  section  504  regulations,  the 
substantive  requirements  for  title  I  and 
section  504  are  generally  the  same. 
Moreover,  whether  option  one  or  option 
two  is  selected,  EEOC  and  the 
Department  of  Justice  will  take 
immediate  action  to  coordinate  the 
substantive  amendment  by  all  affected 
agencies  of  their  section  504  regulations 
to  ensure  that,  except  where  the 
different  statutes  require  otherwise,  the 
substantive  requirements  of  regulations 
implementing  section  504  and  title  II  will 
be  the  same  as  those  of  title  1.  As 
discussed  below,  the  two  options  differ 
in  the  extent  to  which  section  504 
agencies  shall  apply  title  1  regulatory 
and  case  law  prior  to  completion  of  the 
rulemaking  process.  We  particulariy 
seek  comment  on  the  respective  merits 
of  these  options. 
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Option  One 

There  are  two  basic  standards 
established  in  option  one  for  section  504 
agencies  to  use  in  p-ocessing  complaints 
dunng  the  ir.tenm  period  before  the 
amendments  to  aection  504  regulations 
are  completed:  (1)  For  complaints 
against  public  entities  that  are  also 
subject  to  title  I.  section  504  agencies 
shall  use  both  the  standards  of  section 
W4  and  title  I;  and  (2)  for  corr.plamts 
against  public  entities  that  are  not  also 
subject  to  title  I  and  for  complaints 
against  pnva'e  entities,  section  504 
agencies  shall  use  the  standards  of 
section  504 

The  legal  rationale  on  which  option 
one  !s  based  is  that  the  section  504 
agencies  may  make  compliance 
determmaijons  only  m  accordance  with 
substantive  enabling  authority,  i.e.,  the 
existing  section  504  regulations.  With 
respect  to  public  entities,  effective 
January,  1992,  certain  section  504 
agencies,  specified  m  28  CFR  35  190  (56 
PR  35722-23),  will  have  concurrent 
responsibility  to  process  title  11 
complam'8.  The  title  11  regulations 
incorporate  substantive  title  I  standards 
in  any  case  in  which  tnere  is  lunsdiction 
under  both  titles  I  and  II  (26  CFR  35.140). 
Accordingly,  option  one  provides  that 
section  504  agencies  shall  use  both 
section  5C4  and  title  1  standards  with 
respect  to  those  public  entities  subject 
to  both  section  504  and  title  1.  However, 
in  the  case  of  private  entities,  because 
section  504  agencies  have  no 
substantive  legal  authority  other  than 
the  section  504  regulations,  only  section 
504  standards  will  apply.  In  addition,  in 
the  case  of  public  entities  that  are  not 
subject  to  title  I  because  section  504 
agencies  have  no  substantive  legal 
authority  other  than  the  section  504 
regulations  or  the  title  11  regulations, 
which  incorporate  the  employment 
requirem.ents  of  section  504  regulations, 
only  section  504  standards  will  apply. 
Of  course,  as  section  504  agencies 
amend  their  section  504  regulations, 
these  regulations  will  incorporate  the 
title  !  standards  promulgated  by  the 
EEOC  (29  CFR  part  1630)  to  the  extent 
that  any  changes  in  requirements  are 
consistent  with  both  section  504  and  the 
ADA. 

Although  section  SOl'.aj  of  the  ADA 
states  that  the  ADA  shall  not  be 
constnjed  to  apply  lesser  standards  than 
the  standards  of  the  Rehabilitation  Act, 
it  does  not  amend  section  504  to 
incorporate  title  I  standards.  In  addition, 
section  501(b)  states  that  the  ADA  does 
not  'invalidate  or  lirait  the  remedies, 
rights,  and  procedures  of  any  Federal 
law  •   *   *  that  provides  greater  or 
equal  protection"  than  the  ADA. 


However  section  501(b)  does  not 
purport  to  amend  all  such  other  Federal 
laws  to  incorporate  any  additional 
requirements  of  the  ADA,  such  as  the 
requirements  of  title  I.  Under  option  one. 
therefore,  section  501  of  the  ADA  does 
not  operate  through  this  proposed  rule  to 
change  existing  sertior,  504  standards. 

Option  Two 

Option  two  is  premised  on  a  broader 
interpretation  of  Section  107(b). 
Specifically,  section  107(b)  can  be  read 
as  authority  for  requiring  section  504 
agencies  to  interpret  their  section  504 
regulations,  to  the  extent  possible,  in  a 
manner  consistent  with  title  I  standards. 

As  noted  above,  option  two  also 
presupposes  the  immediate  revision  and 
amendment  of  the  section  504 
regulations.  The  standard  for 
consistency  set  forth  in  option  two 
would  govern  any  such  revision. 
However,  by  including  an  explicit 
articulation  of  the  standards  to  be 
followed  in  processing  complaints  that 
fall  within  the  overlapping  jurisdiction 
of  titles  I  and  U  of  the  ADA,  and  section 
504  of  the  Rehabilitation  Act  in  this 
coordination  regulation,  option  two 
provides  a  procedural  and  substantive 
framework  to  be  followed  in  the  interim 
period  between  the  effective  date  of  title 
I  and  the  completion  date  of  every 
section  504  agency's  revision  and 
amendment  of  their  implementing 
regulations. 

Specifically,  sections 8  (a)  and 

(b)  set  forth  the  standards  that  will 
apply  when  there  is  overlapping 
jurisdiction  between  titles  I  and  II  of  the 
ADA,  and  section  504  of  the 
Rehabilitation  Act  or  simply  between 
title  I  of  the  ADA  and  section  504  of  the 
Rehabilitation  Act  By  requinng  the 
utilization  of  substantive  standards 
consistent  with  ti tip  I  of  the  ADA  and  its 
implementing  n^gulations,  except  when 
section  504  and  its  implementing 
regulations  expressly  provide  for  greater 
substantive  rights  than  are  provided  for 
under  the  AD.A,  the  respective 
requirements  of  section  107(b)  and 
sections  501  (a)  and  (b)  can  be  achieved 
in  a  consistent  manner. 

Regulatory  Process  Matters 

This  proposed  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12291. 
The  Department  and  the  Commission 
have  determined  that  it  is  not  a  major 
rule  for  purposes  of  that  Executive 
order.  The  proposed  rule  simply 
coordinates  investigation  and 
enforcement  of  the  ADA  and  section  504 
in  employment  by  the  EEOC  and  section 
504  agencies. 


The  Department  and  the  Commission 
have  determined  that  this  proposed  rule 
will  not  have  ,h  «  ^iificant  economic 
impact  on  a  substantial  number  of  small 
business  entities.  Therefore,  it  is  not 
subject  to  the  Regulatory  Flexibility  Act. 

This  proposed  rule  does  not  establish 
reporting  or  recordkeeping  requirements 
that  are  considered  to  be  information 
collection  requirements  as  that  term  is 
defined  by  the  Office  of  Management 
and  Budget  in  5  CFR  part  1320. 

When  adopted  as  final  this  part  will 
be  added  to  the  rules  of  the  Department 
of  Justice  at  28  CFR  chapter  I  as  a  new 
part  37.  and  to  the  rules  of  the  Equal 
Employment  Opportunity  Commission 
at  29  CFR  chapter  XIV  as  a  new  part 
1640.  Since  the  parts  are  identical,  the 
text  of  the  proposed  joint  rule  is  set  out 
only  once  at  the  end  of  the  joint 
preamble.  The  part  heading,  table  of 
contents,  and  authority  citation  for  the 
parts  as  they  will  appear  in  each  CFR 
title  follow  the  text  of  the  proposed  joint 
rule. 

Text  of  Proposed  foinl  Rule 

The  text  of  the  proposed  joint  rule,  as 
adopted  by  the  agencies  specified  in  this 
document,  appears  below 

Part_      —COOROINATJON 

PROCEDURES  FOR  COMPLAiNTt  C 'R 

CHARGES  OF  EMPLOYMENT 
DISCRIMINATION  BASED  ON 
DfSABILITY  SUBJECT  TC  THE 
AMERICANS  W!TH  DtSABil'TILb  ACT 
AND  SECTION  fe04  OF  TMf 
REHAB!Lf^A-r:ON  ACT  OF  i973 


i>ec. 


_.3 
-.4 

_5 


Purpose  and  application. 

Definitions. 

Exchange  of  information. 

Confidentiality. 

Processing  of  complaints  or 
charges  of  employment  discrimination 
against  recipients  and  public  entities. 

.8    Dual-filed  ccmplaints  processed 

by  EEOC 
7    Dual-filed  complaints  processed 


by  a  section  S04  agency. 
8    StandHrds 


§ 


_1     P'j-pcs*  ar.c  app-.ciitio' 


(a)  This  part  establishes  coordination 
procedures  for 

(1)  Processing  and  resolving  charges 
and  complaints  of  employment 
discrimination  filed  against  recipients  of 
Federal  financial  assistance  where 
jurisdiction  exists  under  both  section 
504  and  title  I,  and 

(2)  Determining  which  Federal  agency 
shall  process  and  resolve  charges  and 
complaints  of  employment 
discrimination  filed  against  public 
entities  that  may  fall  within  the 
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jurisdiction  of  title  II  and  either,  or  both, 
title  I  or  section  504. 

(b)  This  part  does  not  create  rights  in 
any  person  or  confer  agency  jurisdiction 
not  provided  by  the  ADA  or  section  504 
over  any  complaint  or  charge. 

'§ 2     Definitions. 

As  used  in  this  part,  the  term: 

Americans  with  Disabilities  Act  of 
1990  or  ADA  means  the  Americans  with 
Disabilities  Act  of  1990  (Pub.  L  No.  101- 
336. 104  Stat.  327,  42  U.S.C.  12101-12213 
and  47  U.S.C.  225  and  611). 

Assistant  Attorney  General  refers  to 
the  Assistant  Attorney  General,  Civil 
Rights  Division,  United  States 
Department  of  Justice,  or  his  or  her 
designee. 

Chairman  of  the  Equal  Employment 
Opportunity  Commission  (EEOC)  refers 
to  the  Chairman  of  the  United  States 
Equal  Employment  Opportunity 
Comm'ssicn,  or  his  or  her  designee. 

Civil  Rights  Division  means  the  Civil 
Rights  Division  of  the  United  States 
Department  of  Justice. 

Dual-filed  complaint  or  charge  means 
a  complaint  or  charge  of  employinent 
discrimination  that — 

(1)  Arises  under  both  section  504  and 
title  I; 

(2)  Has  been  separately  filed  with  a 
section  504  agency  and  EEOC,  both  of 
whom  have  jurisdiction  over  the 
complaint  or  charge;  and 

(3)  Alleges  the  same  facts  and  raises 
the  same  issues  in  both  filings. 

Equal  Employment  Opportunity 
Commission  or  EEOC  refers  to  the 
United  States  Equal  Employment 
Opportunity  Commission,  and.  where 
appropriate,  to  any  of  its  headquarters, 
district,  area,  local,  or  field  offices. 

Federal  financial  assistance  means 
any  grant,  cooperative  agreement,  loan, 
contract  (other  than  a  direct  Federal 
procxirement  contract  or  a  contract  of 
insurance  or  guaranty),  a  subgrant. 
contract  under  a  grant  or  any  other 
arrangement  by  which  the  Federal 
department  or  agency  provides  or 
otherwise  makes  available  assistance  in 
the  form  of: 

(1)  Funds: 

(2)  Services  of  Federal  personnel; 

(3)  Real  and  personal  property  or  any 
interest  in  or  use  of  such  property  (on 
other  than  a  casual  or  transient  basis), 
including: 

(i)  Transfers  or  leases  of  such 
property  for  less  than  fair  market  value 
or  for  reduced  consideration;  and 

(ii)  Proceeds  from  a  subsequent 
transfer  or  lease  of  such  property  if  the 
Federal  share  of  its  fair  market  value  is 
not  returned  to  the  Federal  government; 
or 


(4)  Any  other  thing  of  value  by  way  of 
grant,  loan,  contract  or  cooperative 
agreement. 

Program  or  activity  means  all  of  the 
operations  of — 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other  instrumentality 
of  a  State  or  of  a  local  government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  Federal 
financial  assistance  and  each  such 
department  or  agency  (and  each  other 
State  or  local  government  entity)  to 
which  the  assistance  is  extended,  in  the 
case  of  assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency, 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraphs  (1).  (2), 
or  (3)  of  this  definition. 

Public  entity  means — 

(1)  Any  State  or  local  government; 

(2)  Any  department,  agency,  special 
purpose  district,  or  other  instnmientality 
of  a  State  or  States  or  local  government; 
and 

(3)  The  National  Railroad  Passenger 
Corporation,  and  any  commuter 
authority  (as  defined  in  section  103(8)  of 
the  Rail  Passenger  Service  Act,  45  U.S.C. 
502(8)). 

Recipient  means  any  State,  political 
subdivision  of  any  State,  or 
instrumentality  of  any  State  or  political 
subdivision,  any  public  or  private 
agency,  institution,  organization,  or 
other  entity,  or  any  individual,  in  any 
State,  to  whom  Federal  financial 
assistance  is  extended,  directly  or 
through  another  recipient,  for  any 
program,  including  any  successor, 
assign,  or  transferee  thereof,  but  such 
term  does  not  include  any  ultimate 
beneficiary  under  such  program. 


Section  504  means  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L  No.  . 
93-112.  87  Stat.  394  (29  U.S.C.  794)),  as 
amended. 

Section  504  agency  means  any  Federal 
department  or  agency  that  extends 
Federal  financial  assistance  to  programs 
or  activities  of  recipients. 

Title  I  means  title  I  of  the  ADA. 

Title  II  means  subtitle  A  of  title  II  of 
the  ADA. 

§ 3    Exchange  of  Information. 

EEOC  and  section  5(>4  agencies  shall 
share  any  information  relating  to 
recipients'  employment  policies  and 
practices  that  may  assist  each  office  in 
carrying  out  its  responsibilities.  Such 
information  shall  include,  but  is  not 
limited  to,  complaints,  charges, 
investigative  files,  compliance  review 
reports  and  files,  annual  employment 
reports,  and  affirmative  action 
programs. 

§ .4    Cc-ifidentiality. 

(a)  When  a  section  504  agency 
receives  information  obtained  by  EEOC, 
the  agency  sha!!  observe  the 
confidentiality  requirements  of  section 
706(b)  and  section  709(e)  of  the  Civil 
Rights  Act  of  1964,  as  amended  (42 
U.S.C.  2CXXle-5(b)  and  200Ge-6(e)),  as 
incorporated  by  section  107(a)  of  the 
ADA,  as  woulci  EEOC,  except  in  cases 
where  the  agency  receives  the  same 
information  from  a  source  independent 
of  EEOC.  Questions  concerning  the 
confidentiality  requirements  of  title  I 
shall  be  directed  to  the  Associate  Legal 
Counsel  for  Legal  Services,  Office  of 
Legal  Counsel,  EEOC. 

(b)  When  EEOC  receives  information 
from  a  section  504  agency,  EEOC  shall 
observe  any  confidentiality 
requirements  applicable  to  that 
information. 

§         .5    Processing  of  compfalnts  or 
ctiarges  of  employment  discrimination 
against  recipients  or  public  entities. 

[a)  Notification.  .After  receipt  of  a 
complaint  or  charge  of  employment 
discrimination  against  a  recipient  or 
public  entity,  a  section  504  agency  or 
EEOC  shall  promptly  and  m  accordance 
v.-ith  applicable  law  notify  the  recipient 
or  public  entity  that  it  has  received  a     _ 
complaint  or  charge  of  employment 
discrimination.  Such  notification  shall 
include  the  date,  place,  and 
circumstances  of  the  alleged  unlawful 
employment  practice. 

(b)  Section  504  agencies:  Determining 
whether  to  investigate  or  refer  After  a 
receipt  of  a  com.plaint  of  employment 
discrimination  against  a  recipient  or  a 
puDlic  entity,  a  section  504  agency  shall: 
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(1)  Determine  whether  it  has 
jurisdiction  under  section  504.  If  so, 
except  as  provided  for  dual-fi!ed 
complaints  or  charges  in  paragraph  (dj 
of  this  section,  the  section  504  agency 
shall  process  the  complaint. 

(2)  If  the  agency  determines  that  it 
does  not  have  jurisdiction  under  section 
504,  it  shall  determine,  in  consultation 
with  EEOC.  whether  EEOC  may  have 
jurisdiction  under  title  I.  If  so,  the 
agency  shall  promptly  refer  the 
complaint  to  EECXZ!. 

(3)  If  the  agency  determines  that  it 
does  not  have  jurisdiction  under  section 
504  and  that  EEOC  does  not  have 
jurisdiction  under  title  I,  the  agency 
shall  refer  the  complaint  to  the  Civ:l 
Rights  Division.  The  Civil  Rights 
Division  shall  determine  if  a  Federal 
agency  may  have  jurisdiction  over  the 
complaint  under  section  504  or  title  II, 
and,  if  so,  refer  the  complaint,  as 
appropriate,  to  a  section  504  agency 
with  jurisdiction  over  the  complaint  or 
to  the  appropriate  agency  designated 
under  the  Department  of  Justices  rule 
implementing  title  II  (28  CFR  35.190). 

(4)  At  the  time  that  a  complaint  is 
referred  to  another  agency  in 
accordance  with  paragraphs  (b)(2)  or 
(b)(3)  of  this  section,  the  referring 
agency  shall  notify  the  complainant  and 
the  recipient  or  public  entity,  as 
appropriate,  of  the  referral.  The 
notification  shall  include  the  date  of  the 
referral,  the  reason  for  the  referral,  and 
the  address  of  the  Federal  office  to 
which  the  complaint  was  referred:  and 
provide  that  the  date  the  referring 
agency  received  the  complaint  will  be 
deemed  the  date  it  was  received  by  the 
Federal  agency  to  which  it  was  referred. 

(c)  EEOC:  Determining  whether  to 
investigate  or  refer.  After  receipt  of  a 
charge  of  employment  discrimination 
against  a  recipient  or  a  public  entity, 
EEOC  shall; 

(1)  Determine  whether  it  has 
jurisdiction  over  the  charge  under  title  I. 
If  so.  e.xcept  as  provided  for  dual-filed 
complaints  or  charges  in  paragraph  (d) 
of  this  section.  EEOC  shall  process  the 
charge. 

(2)  If  EEOC  determines  that  it  does 
not  have  ]urisd:ction  under  title  I.  EEOC 
shall  promptly  transfer  the  complaint  to 
the  Civil  Rights  Division.  The  Civil 
Rights  Division  shall  determine  if  a 
Federal  agency  m.ay  have  jurisdiction 
under  section  504  or  title  II,  and,  if  so, 
shall  refer  the  complaint,  as  appropriate, 
to  a  section  504  agency  with  jurisdiction 
over  the  complaint  or  to  the  agency 
designated  under  the  Department  of 
justice's  rule  im.plpmenting  utle  II  (28 
CFR  35.190). 

(3)  A!  the  time  that  a  complaint  is 
referred  in  accordance  with  paragraph 
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{c)(2)  of  this  section,  the  referring 
agency  shall  notify  the  complainant  and 
the  recipient  or  public  entity  of  the 
referral.  The  notification  shall  include 
the  date  of  the  referral,  the  reason  for 
the  referral,  the  address  of  the  office  to 
which  the  charge  was  referred,  and 
provide  that  the  date  that  EEOC 
received  the  complaint  will  be  deemed 
the  date  it  was  received  by  the  Federal 
agency  to  which  it  was  referred. 

(d)  Section  504  agencies  and  EEOC: 
Processing  a  dual -filed  complaint  or 
charge — (1)  Genera!  rule.  As  between 
EEOC  and  any  section  504  agency. 
except  as  provided  in  paragraph  (d)(3) 
of  this  section,  a  dual-filed  complaint  or 
charge  shall  be  first  processed  by  the 
agency  that  first  receives  it. 

(2)  Notification  of  deferral.  Any 
agency  required  to  defer  its  processing 
of  a  dual-filed  complaint  or  charge 
under  paragraph  (d)  of  this  section  shall 
notify  the  complainant  or  charging  party 
and  the  recipient  that  it  will  take  no 
further  action  until  the  other  agency  has 
resolved  the  dual-filed  complaint  or 
charge. 

(3)  Exceptions.  Where  special 
circumstances  make  deferral  as 

provided  in  this  section  and  in  5  § 6 

and 7  inappropriate,  the  section  504 

agency  and  EEOC  may  jointly  determine 
to  reallocate  investigate  responsibilities. 
Special  circumstances  include,  but  are 
not  limited  to,  cases  in  which  an  agency 
that  receives  the  complaint  subsequent 
to  the  receipt  by  the  first  agency  has 
already  commenced  its  investigation  at 
the  time  that  the  agencies  determine 
that  the  charge  or  complaint  is  a  dual- 
filed  charge  or  complaint. 

§  —     .6    Dual-flt«d  complaints  processed 
by  EECX; 

1^1/  \\  iie.i  a  section  504  agency  and 
EEOC  determine  that  EEOC  is  the 
agency  that  shall  process  a  dual-filed 

complaint  or  charge  under  § .5(d), 

the  section  504  agency  shall  defer 
further  action  until — 

(1)  Fj;OC  issues  a  no  cause  finding 
and  notice  of  right-to-sue;  or 

(2)  EEOC  enters  into  a  conciliation 
agreement;  or 

(3)  EEOC  issues  a  cause  finding  and  a 
notice  of  failure  of  conciliation  and: 

(i)  If  the  recipient  is  not  a  government, 
governmental  agency,  or  political 
subdivision.  EEOC  completes 
enforcement  proceedings  or  issues  a 
notice  of  right-to-sue  in  accordance  with 
29  CFR  1601  28;  or 

(li)  If  the  recipient  is  a  government, 
governm.ental  agency,  or  political 
subdivision.  EEOC  refers  the  charge  to 
the  Civil  Rights  Division  in  accordance 
with  29  CFR  1601.29.  and  the  Civil  Rights 
Division  completes  enforcement 


proceedings  or  issues  a  notice  of  right  to 
sue  in  accordance  with  29  CFR 
1601.28(d);  or 

(4)  EEOC  or,  where  a  case  has  been 
referred  pursuant  to  29  CFR  1601.29,  the 
Civil  Rights  Division,  otherwise  resolves 
the  charge. 

(b)  EEOC  or  the  Civil  Rights  Division, 
as  appropriate,  shall  notify  the  section 
504  agency  upon  resolution  of  any  dual- 
filed  charge. 

(c)  After  receipt  of  notification  that 
the  EEOC  or  the  Civil  Rights  Division,  as 
appropriate,  has  resolved  the  complaint, 
the  section  504  agency  shall  promptly 
determine  what  further  action  by  the 
section  504  agency  is  warranted.  In 
reaching  that  determination,  the  section 
504  agency  shall  give  due  weight  to 
EEOC's  findings  and  conclusions.  If  the 
section  504  agency  proposes  to  take  an 
action  inconsistent  with  EEOC's 
findings  and  conclusions  as  to 
compliance  or  noncompliance,  the 
section  504  agency  shall  notify  in  writing 
the  Assistant  Attorney  General,  the 
Chairman  of  EEOC,  and  the  head  of  the 
EEOC  office  that  processed  the 
complaint.  In  the  written  notification, 
the  section  504  agency  shall  state  the 
action  that  it  proposes  to  take  and  the 
basis  of  its  decision  to  take  such  action. 

(d)  Upon  written  request.  EEOC  shall 
provide  the  section  504  agency  with  any 
materials  relating  to  its  resolution  of  the 
charge,  including  its  findings  and 
conclusions,  investigative  reports  and 
files,  and  any  conciliation  agreement. 

5 —     '  D..iai-fiied  compiari'.s  p'-oi essed by 
a  sectior  S04  agency. 

,^,  \\:.x.::  d  ^Lv^tion  504  agency  and 
EEOC  determine  that  the  section  504 
agency  is  the  agency  that  shall  process  a 
dual-filed  complaint  or  charge  under 

§ 5(d).  EEOC  shall  defer  further 

action  until  the  section  504  agency 
either — 

(1)  Makes  a  finding  of  compliance; 

(2)  Enters  into  a  voluntary  compliance 
agreement; 

(3)  Following  a  finding  of 
noncompliance,  refers  the  complaint  to 
the  Civil  Rights  Division  for  judicial 
enforcement  and  the  Civil  Rights 
Division  resolves  the  complaint; 

(4)  Following  a  finding  a 
noncompliance,  finally  resolves  the 
complaint  through  an  administrative 
enforcement  action;  or 

(5)  Otherwise  resolves  the  charge. 

(b)  The  section  504  agency  shall  notify 
EEOC  upon  resolution  of  any  dual-filed 
complaint 

(c)  After  receipt  of  notification  that 
the  section  504  agency  has  resolved  the 
complaint,  EEOC  shall  promptly 
determine  what  further  action  by  EEOC 
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is  warranted.  In  reaching  that 
determination  EEOC  shall  give  due 
weight  to  the  section  504  agency's 
findings  and  conclusions.  If  EEOC 
proposes  to  take  an  action  inconsistent 
wift  the  section  504  agency's  findings 
and  conclusions  as  to  compliance  or 
noncompliance,  EEOC  shall  notify  in 
writing  the  Assistant  Attorney  General, 
the  Chairman  of  EEOC,  and  the  head  of 
the  section  504  agency  that  processed 
the  complaint.  In  the  written 
noUiication.  EEOC  shall  state  the  action 
that  it  proposes  to  take  and  the  basis  of 
i's  decision  to  take  such  action. 

(d)  Upon  written  request,  the  section 
504  agency  shall  provide  EEOC  with  any 
materials  relating  to  its  resolution  of  the 
complaint,  including  its  conclusions, 
mvestigative  reports  and  files,  and  any 
voluntary  compliance  agreement. 

§      _._.a    standards.  | 

Option  One  Fo:  =>  ^  -   8 

(a)  Public  entities.  (1)  In  processing  a 
complaint  against  a  pubHc  entity  subject 
•0  title  I,  a  section  504  agency  shall 
apply  the  standards  of  both  section  504 
and  title  I  consistently  with  section 
501(b)  of  the  ADA. 

(2)  In  processing  a  complaint  against  a 
pubhc  entity  that  is  not  subject  to  title  I, 
a  section  504  agency  shall  apply  the 
standards  of  section  504. 

(b)  Private  entities.  In  processirig  a 
complaint  against  a  private  entity,  a 
section  504  agency  shall  apply  the 
s'dnda-ds  of  section  504. 

Option  Two  For  S  S 

(aj  In  any  section  5c4  oi  utle  II 
investigation.  compUance  review, 
hearing  or  other  proceeding  involving  a 
public  entity  that  is  subject  to  the 
lunsdiction  of  title  I  and  title  n  of  the 
.ADA  and  section  504.  section  504 
agencies  shall  utilize  the  standards  of 
title  I  of  the  ADA.  as  established  by  the 
regulations  of  the  Equal  Employment 
Opportunity  Commission  in  29  CFR  Part 
1630,  unless  the  section  504  agency 
determines  that  section  504  and  the 
secUon  504  agency's  regulations 
implementing  section  504  expressly 
provide  greater  substantive  rights  than 
a-e  provided  for  under  the  ADA  (see  42 
ISC.  12201  (a)  and  (b)]. 

(bj  In  all  other  section  504 
investigations,  compHance  reviews, 
hearings  or  other  proceedings,  section 


504  agencies  shall  utilize  legal  standards 
consistent  with  those  applied  under  title 
I  of  the  ADA  and  its  implementing 
regulations  in  determining  whether  an 
employer  has  engaged  in  an  unlawful 
employment  practice,  unless  the  section 
504  agency  determines  that  section  504 
and  the  section  504  agency's  regulations 
implementing  section  504  expressly 
provide  greater  substantive  rights  than 
are  provided  for  under  the  ADA  (see  42 
U.S.C.  12201  (a)  and  (b)). 

Propofled  Adoption  of  the  jouj:  Kale  29  CFR  PART  1640 

The  agency-specific  proposed 
adoption  of  the  proposed  joint  rule, 
which  appears  at  the  end  of  the  joint 

preamble,  appears  below: 


Sec. 

37.6  r>  sainied  complaints  processed  by 
EFOC. 

37.7  Dual-filed  complaints  processed  by  a 
section  504  agency. 

37.8  Standards 
Authority:  5  U.S.C.  301;  28  U.S  C.  509.  510; 

Pub.  L.  101-^38. 104  Slat.  327.  336-33-  (42 
US.C.  12117(b)):  28  CFR  0.50t!j 

T!TL£  29— LABOR 

EQUAL  EMPLOYMENT  OPPCRTUNiTY 
COMMiSSION 


TITLE 


iAi.  ACM'WSS-r-AT'ON 


:■. c  p  .1,  n  ■■'■  V F  '^^■^  Of  JUSTICE 

28  CFR  PAR'''  3  7 

List  of  Subjects  in  28  CFR  Part  37 

Administrative  practice  and 
procedure,  Americans  with  disabilities. 
Equal  employment  opportunity, 
Handicapped.  Intergovernmental 
relations. 

Accordingly,  title  28.  chapter  I  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

Signed  at  Washingtoa  DC  this  10th  day  of 
April.  1992. 

For  the  Department: 
lohn  R.  Dunne, 

Assistant  Attorney  General,  Civil  Rights 
Division. 

Part  37  is  added  to  28  CFR  chapter  i  to 
read  as  set  forth  at  the  end  of  the  joint 
preamble. 

PART  37— COORDINATION 
PROCEDURES  FOR  COMPl-AiNTS  OR 

charges  of  employment 
Discrimination  based  on 
disability  subject  to  the 

AMERICANS  WITH  DiSABlLmES  ACT 
AND  SECTION  S04  Of  THE 

REHAB'l'"''A'!ON  AC"^  of  '973 


37.1 
37.2 
37.3 
37.4 
37.5 


Purpose  and  applicaticm. 

Derinitions. 

Exchange  of  information. 

Confidentiality. 

Processing  of  complaints  or  charges  rf 
employment  discrimination  against 
recipients  and  public  entities. 


List  of  SubjecU  in  29  CFR  Part  1640 

Administrative  practice  a.nd 
procedure,  Americans  with  disabilities. 
Equal  employment  opportunity. 
Handicapped,  intergovemniental 
relations. 

Accordingly,  title  29.  chapter  XI\  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below. 

Signed  a"  Washsng'on.  DC  this  8th  day  of 
April,  1992. 

For  the  Commission: 
Evan  ].  Kemp,  jr.. 
Chairman. 

Part  1640  IS  added  to  29  CFR  chapter 
XIV  to  read  as  set  forth  at  the  end  of  the 
joint  preamble. 

PART  1640-COORDINATION 
PROCEDURES  FOR  COMPLAINTS  OR 
CHARGES  OF  EMPLOYMENT 
DISCRIMINATION  BASED  ON 
DISABILITY  SUBJECT  TO  THE 
AMERICANS  WITH  DISABILITIES  ACT 
AND  SECTION  504  OF  THE 
REHABILITATION  ACT  OF  1973 

Sec. 

)Mti\     Purpose  and  applica'ion. 

1640.2  Definitions. 

1640.3  Exchange  of  information. 

1640.4  Confidentiality. 

1640.5  PT!>ce8Sing  of  cumplamtg  or  charges 
of  employmeni  discnmmation  aga:ns' 
recipients  and  public  entities. 

1640.6  Dual-filed  complaints  processed  t> 
EEOC. 

1640.7  Dual-filed  complaints  proccss>-a  '^y  a 
section  504  agency. 

1640  8    Standards. 

.Authoritv  5  L'  S  C,  301.  28  US  C  509,  510; 
Pub.  L  101-3,36  104  Stat.  327,  336-337  (42 
U.S-C,  I2ll7(h11. 
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This   section   of   tho   FEDERAL   REGlS'^ER 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  430,  451,  and  54C 

Performance  Awards;  Time-off  From 
Duty  as  an  Incentive  Award 

agency:  Ofrice  of  Personnel 

Management. 
ACTION:  Final  rule. 

summary:  The  Office  of  Personnel 

Management  (0PM)  is  revising  its 
regulations  implementing  sections  201 
and  207  of  the  Federal  Employees  Priy 
Comparability  Act  of  1990  fFEPCAj  and 
the  optional  exclusion  of  temporary 
employees  from  performance  appraisal 
to  reflect  comments  on  interim 
regulations  published  on  May  3,  1991. 
TTiese  sections  of  PTPCA  provide 
specific  statutory  authorization  for  cash 
awards  based  on  performance  ratings 
for  employees  in  the  Crenera!  Schedule 
and  Federal  Wage  System  and  a  new 
provision  for  time  off  from  duty  as  an 
incentive  award.  Public  Law  101-510. 
November  5.  1990.  emended  5  US  C. 
chapter  43  to  authorize  the  optional 
exclusion  of  temporary  employees  from 
performance  appraisal. 
EFFECTIVE  DATE:  May  22.  1992 

FOR  FURTHER  INFORMATION  CONTACT: 

For  part  430:  Barbara  W.  Colchao.  (202) 
606-2628  or  (FTS)  266-2628;  for  part  451: 
Darlene  Shields,  (202)  606-2828  or  [FrS) 
26&-2823. 

SUPPLEMENTARY  INFORMATION:  On  .\fay 
3.  IQt^l.  at  56  FR  20331,  0PM  Puuli  =  hed 
inten.-n  regulations  \o  implem.ent  the 
performance  award  and  time  off  from 
duty  as  an  incentive  award  provisions  of 
FEPCA.  Public  Law  lCl-509.  and  the 
optional  exclusion  of  temporary 
emoioyees  (Pub.  L.  101-510)  fiom  the 
statutory  performance  appraisal 
provisions  of  5  U.S.C.  chapter  43,  with  a 
60-day  comment  period. 

During  the  comment  period,  which 
ended  July  2, 1991,  OPM  received 


comments  from  seven  Federal  agency 
headquarters  and  one  union.  The 
revised  regulations  reflect  these 

r.ommenls. 

Agen.ies  are  requested  to  update  their 
performance  management  plans  to 
reflect  these  policy  changes  and  provide 
an  inform.ational  copy  to  OPM  to  keep 
oi:r  files  current  N'o  fnrmal  approval 
will  be  required 

Following  is  an  outline  of  the  changes 
to  the  regulations,  including  the 
identification  of  each  issue,  a  summary 
of  comments,  and  a  discussion  of  OPM's 
rationale  for  the  changes  being  made. 
The  issues  are  listed  in  sequential  order 
tis  they  appeared  in  the  interim 
regulations. 

1  Issue:  Exclusion  of  temporary 
employees  from  performance  appraisal 
(§3  430.202  and  430.403). 

Summary  of  Comments:  Four  agencies 
provided  comments.  Two  agencies  felt 
the  requirement  for  a  written  agreement 
with  the  employee  would  be  overly 
burdensome.  One  agency  stated  that 
employees  who  do  not  complete  a 
minimum  appraisal  period  cannot  be 
r;itf'G  anyway  and  agencies  should  have 
the  discretion  to  rate  other  temporary 
employees  (i  e.,  those  with  appointments 
of  miore  than  90  or  120  days  but  less  than 
1  year).  One  agency  pointed  out  that 
Public  Law  101-510  provided  for 
fp/;o;;o.' exclusion  of  temporary 
employees. 

Discussion:  OPM  recognizes  the 
optional  nature  of  the  provision  to 
exempt  certain  temporary  employees. 
Therefore,  the  regulations  are  being 
re\ised  to  clarify  this. 

Agencies  now  appraise  all  temporary 
employees  who  complete  a  minimum 
appraisal  period  and  may  continue  to  do 
so  If  an  agency  chooses  not  to  provide 
elem.ents  and  standards  and  appraise 
such  employees,  then  the  statute 
requires  that  it  must  be  with  the 
employee's  agreement  to  serve  without 
a  performance  evaluation.  In  its  interim 
regulation  OPM  required  that  this 
agreement  be  in  uTiting  to  ensure  that 
there  would  be  no  misunderstanding 
between  the  employee  and  the  agency. 
In  addition,  Executive  Order  No.  12778 
Civil  justice  Reform  has  been  issued 
recently  detailing  measures  for 
formulating  regulations  in  a  way  that 
minimizes  the  possibility  of  litigation. 
Consistent  with  that  objective.  OPM 
believes  that  obtaining  a  wTitten 
agreement  to  serve  without  a 
performance  evaluation,  signed  by  the 


employee,  would  be  the  most  prudent 
method  of  avoiding  disputes  regarding 
whether  or  not  the  employee's 
agreement  had  been  obtained. 

Change:  No  change,  except  for  a 
minor  editorial  correction.  v. 

2.  Issue:  Performance  awards 
(S  430.504). 

Summary  of  Comments:  One  agency 
and  one  union  commented  on  the 
requirement  for  higher  level  review  of 
performance  awards  and  their  amount. 
Tlie  union  wanted  to  exempt  negotiated 
agreements  from  such  requirements,  and 
the  agency  wanted  delegated  authority 
to  make  the  determination  for  itself. 

Discussion:  OPM  recognizes  the 
concerns  of  the  union  and  agency  but 
feels  strongly  that  the  award  process, 
including  the  amount  of  any  award 
granted,  must  be  properly  reviewed  for 
compliance  with  internal  agency 
justification  criteria  and  budgetary 
limitations. 

Change:  No  change. 

3.  Issue:  Granting  time-off  awards 
(S  451.305). 

Summary  of  Comments:  Two  agencies 
requested  clarification  of  the 
relationship  between  time-off  awards 
and  other  types  of  incentive  awards, 
including  whether  time-off  awards  could 
be  granted  in  combination  with  other 
awards. 

Discussion:  OPM  agrees  that  further 
clarification  is  needed  and  intends  to 
provide  it  in  the  form  of  policy  guidance 
to  be  published  in  the  Federal  Personnel 
Manual. 

Change:  No  change. 

Issue:  Restriction  on  the  amount  of 
time  off  that  may  be  granted 
(5  451.305(a)). 

Summary  of  Comments:  Two  agencies 
and  one  labor  organization  suggested 
removal  of  the  time  restriction  on 
granting  single  time-off  awards  (up  to  40 
hours  for  a  single  contribution  or,  in  the 
case  of  a  part-time  employee  or  an 
employee  with  an  uncommon  tour  of 
duty,  one-half  the  maximum  amount  of 
time  that  could  be  granted  during  the 
leave  year). 

Discussion:  Authorizing  up  to  40  hours 
of  time  off  for  a  single  employee 
contribution  provides  sufficient 
flexibility  to  recognize  a  wide  variety  of 
employee  achievements.  Intended  to  be 
used  primarily  as  an  incentive  award  to 
encourage  and  recognize  one-time,  non- 
recurring employee  accomplisments 
above  or  beyond  normal  job 
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requirements,  this  40-hour  time  frame  is 
considered  appropriate. 
Change:  No  change. 

5.  Issue:  Review/approval  of  time-off 
awards  (§  451.305(c)). 

Summary  of  Comments:  Two  agencies 
suggested  that  all  time-off  awards, 
including  those  of  1  workday  or  less,  be 
reviewed  and  approved  at  a 
management  level  higher  than  the 
individual  who  recommended  the 
award.  One  labor  organization 
suggested  that  supervisors  be  authorized 
to  grant  up  to  3  days  without  further 
review. 

Discussion:  The  authority  for  agencies 
to  authorize  their  supervisors  to  grant 
employees  up  to  1  workday  without 
further  review  or  approval  is  intended  to 
facilitate  timely  recognition.  Agencies, 
at  their  discretion,  may  decide  to 
exercise  greater  control  by  requiring 
higher  level  review  and  approval  of  all 
time-off  awards,  including  those  of  1 
workday  or  less.  Time-off  awards, 
regardless  of  the  number  of  hours,  must 
be  supported  by  written  documentation. 

Change:  No  change. 

6.  Issue:  Scheduling  and  use  of  time- 
off  awards  (§  451.306). 

Summary  of  Comments:  Two  agencies 
and  one  labor  organization  suggested 
that  the  deadline  for  scheduling  and 
using  time-off  awards  be  extended 
beyond  120  days  from  the  date  the 
award  is  made.  One  of  the  two  agencies 
and  the  labor  organization 
recommended  a  1-year  deadline. 

Discussion:  0PM  agrees  that  the  120- 
day  time  frame  for  scheduling  and  using 
time-off  awards  may  be  too  short  to 
accommodate  both  agency  requirements 
and  employee  leave  circumstances  and 
interests. 

Change:  Section  451.306(a)  has  been 
revised  to  authorize  agencies  to 
cct2b!:.''h  the  time  frame  for  scheduling 
and  using  time-off  awards  with  the 
provision  that  the  maximum  amount  of 
time  to  use  the  time-off  award  may  not 
exceed  a  year  from  the  date  granted. 

7.  Issue:  Relationship  between  time- 
off  awards  and  leave  (§  451.303). 

Summary  of  Comments:  Two  agencies 
suggested  that  the  relationship  between 
time-off  awards  and  various  types  of 
leave  should  be  clarified  and  that  the 
issue  of  "carry-over"  of  leave  for 
employees  who  transfer  to  another 
agency  should  be  addressed. 

Discussion:  0PM  agrees  that  further 
clarification  is  needed  and  intends  to 
provide  it  in  the  form  of  policy  guidance 
to  be  published  in  the  Federal  Personnel 
Manual. 

Change:  No  change. 


E.O.  12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.O.  12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

1  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  the  changes  will  affect  only 
Federal  employees  and  agencies. 

List  of  Subjects 

5  CFR  430 

Administrative  practice  and 
procedures,  reporting  requirements. 
Government  employees. 

5  CFR  451 

Decorations,  medals,  and  awards; 
Government  employees. 

5  CFR  540 

Coverrunent  employees,  wages. 

US.  Office  of  Personnel  Management. 
Constance  Berry  Newman, 
Director. 

Accordingly,  the  interim  rules  under  5 
CFR  parts  430,  451,  and  540  published 
May  5. 1991,  at  56  FR  20331  are  adopted 
as  final  with  the  following  changes: 

c  A  =  '  1   n  -PERFORMANCE 
.♦.^AN.a^utMENT 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  chapters  43,  45,  53,  and 
54. 

2.  In  §  430.202,  paragraph  (c)  is  revised 
to  read  as  follows:  ^ 

§  430.202    Covsrgqa. 
*  *  »  * 

(c)  Administrative  exclusions.  OP?vI 
may  exclude  any  position  or  group  of 
positions  in  the  excepted  service  under 
the  authority  of  5  U.S.C.  4301(2)(G).  Thp 
following  are  excluded:  Positions  for 
which  employment  is  not  reasonably 
expected  to  exceed  120  calendar  days  in 
a  consecutive  12-month  period. 
***** 

3.  In  S  430.403,  paragraph  (c)  is  revised 
to  read  as  follows: 

§430.403    Coverag*. 

***** 

(c)  Administrative  exclusions.  0PM 
may  exclude  any  position  or  group  of 
positions  in  the  excepted  service  under 
the  authority  of  5  U.S.C.  4301(2)(G).  The 
following  are  excluded:  Positions  for 
which  employment  is  not  reasonably 
expected  to  exceed  120  calendar  days  in 
a  consecutive  12-month  period. 


4.  Section  430  S04:cl 
as  follows: 


is  rcvispfi  '(5  rrad 


§  430.504    Performance  award  payment 

•  *         *         *         ft 

(c)  For  the  purpose  of  computing  the 
percentage  of  basic  pay  under 
paragraph  (a)  of  this  section,  the  rate  of 
basic  pay  used  shall  be  determined 
without  taking  into  account  any  locality- 
based  comparability  payment  under  5 
U.S.C.  5304  or  an  interim  geographic 
adjustment  or  special  law  enforcement 
adjustment  under  section  302  or  404  of 
the  Federal  Employees  Pay 
Comparability  Act  of  2990  (Pub.  L  101- 
509).  respectively. 

PART  451-iNCeNTiVE  AWARDS 

5.  The  authority  citation  for  part  451  is 
revised  to  read  as  follows: 

Authority:  5  U  S.C.  4501-4507,  and  5407. 

6.  Section  451.306(a)  is  revised  to  read 
as  follows: 

i  451  306  Scneduiing  afKl  i.ae  of  time-otf 

awards. 

(a  J  Agencies  .shall  establish 
procedures  for  scheduling,  controlling, 
and  accounting  for  time-off  awards. 
Such  procedures  shall  include  a 
maximum  period  of  time  during  which 
the  time-off  award  may  be  used,  which 
shall  not  exceed  1  year  from  the  date 
granted. 

•  ♦        *        •         • 

[FR  Doc.  92-9289  Fi  "d  +-21  92.  8.45  am] 

BiU.NG  cost  M25-01-M 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  PART  121 

Small  Business  Size  Standards;  Waiver 
of  the  Nonmanufacturer  Rule 

agency:  Small  Business  Administration. 

ACTION:  Notice  to  waive  the 
nonmanufacturer  rule  for  xerographic 
printing  pap'^r. 

summary:  T.nis  notice  advises  the  public 
that  the  Srasii  Business  Administration 
(SEA)  is  establishing  a  waiver  of  the 
Nonmanufacturer  Rule  For  xerographic 
printing  paper.  The  basis  for  a  waiver  is 
thet  no  small  business  manufacturers 
are  available  to  participate  in  the 
Federal  market  for  these  products.  The 
effect  of  a  waiver  will  allow  otherwise 
qualified  regular  dealers  to  supply  the 
products  of  any  domestic  mrir^fdcturer 
on  a  Federal  contract  set  as-de  for  s.Tiall 
businesses  or  awarded  through  the  SBA 
Bf.'ii  ProE'ram. 


EFFECTIVE  DATE:  Apni 
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FOR  FURTHER  INFORMATION  CONTACT. 

James  Parker,  Procurement  Analyst, 
(703)  695-2435. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15. 
1988,  incorporated  into  the  Small 
Business  Act  (the  Act)  the  previously 
existing  regulation  that  recipients  of 
Federal  contracts  set  aside  for  small 
business  or  SBA  8(a)  Program 
procurement  must  provide  the  product 
of  a  small  business  manufacturer  or 
processor.  This  requirement  is 
commonly  referred  to  as  the 
nonmanufacturer  rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.906(b)  and 
121.1106(b).  Section  303(h)  of  the  law 
provides  for  waiver  of  this  requirement 
by  SBA  for  any  "class  of  products"  for 
which  there  are  no  small  business 
manufacturers  or  processors  in  the 
Federal  market.  Section  210  of  Public 
Law  101-574  further  amended  the  Act  to 
allow  the  SBA  to  waive  the  rule  if  there 
are  no  small  businesses  "available  to 
participate  in  the  Federal  procurement 
market".  A  participant  in  the  Federal 
market  is  a  manufacturer  that  has 
proposed  on,  or  received  a  contract  for, 
this  class  of  products  from  the  Federal 
government  within  the  last  24  months. 
The  SBA  defines  a  class  of  products 
based  on  the  Federal  Procurement  Data 
System's  Product  and  Service  Code 
(PSC)  directory. 

The  SBA  was  asked  to  issue  a  waiver 
for  garden  tractors  and  powered  lawn 
mowers,  pneumatic  aircraft  tires,  and 
xerographic  printing  paper  because  of 
an  apparent  lack  of  any  small  business 
manufacturers  or  processors  for  them 
within  the  Federal  market.  The  SBA 
searched  its  Procurement  Automated 
Source  System  (PASS)  for  small 
business  participants  and  found  none. 
We  then  published  a  notice  in  the 
Federal  Register  on  February  26, 1992 
(vol.  57,  no.  38,  p.  6569),  of  our  intent  to 
grant  a  waiver  for  these  classes  of 
products  unless  new  information  was 
found.  The  proposed  waiver  covered 
garden  tractors  and  powered  lawn 
mowers  (PSC  3750),  pneumatic  aircraft 
tires  (PSC  2620),  and  xerographic 
printing  paper  (PSC  7530).  The  notice 
described  the  legal  provisions  for  a 
waiver,  how  SBA  defmes  the  market 
and  asked  for  small  business 
participants  of  these  classes  of  products. 
After  the  15-day  comment  period,  no 
small  businesses  were  identified  for 
pneumatic  aircraft  tires  and  xerographic 
printing  paper.  Sources  were  obtained 
for  garden  tractors  and  powered  lawn 
mowers.  Any  possible  waiver  for 
pneumatic  aircraft  tires  will  be 
addressed  at  a  later  date. 


This  waiver  is  being  granted  pursuant 
to  statutory  authority  under  section 
303(h)  of  Public  Uw  100-658  for 
xerographic  printing  paper.  The  waiver 
will  last  indefinitely  but  is  subject  to 
both  an  armual  review  and  a  review 
upon  receipt  of  information  that  the 
conditions  required  for  a  waiver  no 
longer  exist.  If  such  information  is 
found,  the  waiver  may  be  terrainaled. 
Robert ).  Moffitt. 
Chairman,  Sue  Policy  Board. 
(FR  Doc.  92-8410  Filed  ♦-21-62;  a45  am] 
arujHG  cocx  m2»-oi-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlntstratton 

21  CFR  Part  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 
Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Final  rule;  correction. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  m  the  Federal 
Register  of  December  12,  1991  (56  FR 
64702),  that  amended  the  animal  drug 
regulations  to  reflect  a  change  of 
sponsor  for  two  new  animal  drug 
applications  (NADAs)  from  Fermenta 
Animal  Health  Co.  to  A.L.  Laboratories. 
Inc.  The  document  was  published  with 
some  inadvertent  editorial  errors  in  the 
language  amending  21  CFR  558,15.  This 
document  corrects  those  errors. 
EFFECTIVE  DATE:  December  12,  1991 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  fHFV-130l,  Food 
and  Drug  Administration,  7500  Sfandish 
PI,  Rockville.  MD  20855,  3OT-295-aMfl 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  12, 1991 
(56  FR  64702),  FDA  issued  a  rule 
amending  §  558.15  Antibiotic,  nitrofu.'-a:!, 
and  sulfonamide  drugs  in  the  feed  of 
animals  [21  CFR  558.15)  to  reflect  the 
change  of  sponsor  of  two  NADA's  fruni 
Fermenta  Animal  Health  Co  ,  10150 
North  Executive  Hills  Blvd..  PO  Box 
901350,  Kansas  City,  MO  64190-1350.  to 
A.L  Laboratories,  Inc.,  One  Elxecutive 
Dr..  P.O.  Box  1399,  Fort  Lee,  N]  07024. 
FDA  inadvertently  amended  fall  eiitjirt 
for  Fermenta  Animal  Health  Co.  in 
§  558.15.  The  revision  of  the  entry  in  the 
table  in  paragrapti  lg)(ll  for  the  Typ)e  A 
article  "chloneiracyclme"  is  correct 
Other  revisions  in  the  tables  m 


paragraphs  (gKl)  and  (ii)(2)  are 
incorrect. 

Ust  of  Subjects  b  «  CFR  Part  55» 

,'\nimal  drujjs,  ,\nimai  fppfis 
Therefore,  under  the  FfiUTHl  FfKwl 
Drug,  and  Cosmstic  Act  arid  ur.der 
tij'.nonty  delegated  to  the  Cunirnissiorifr 
of  Fi'iod  and  Drugs  find  rfiiciefiHted  'i! 
the  Center  for  Veiennarv  Medicine  .:i 
CFR  part  556  is  amendeo  a«  f  M,k  w>s 

PART  55a— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  8u'hi:ir»y  r\u,-:   "  <■■-  n  rrt? 
part  55^8  continues  to  reurl  i, ?  ff'lio'W*- 

Authority.  Sees  512,  701  of  the  Federal 
Food.  Dnis  and  Cosmetic  Act  (21  U.S.C. 
SeOb,  971! 

§&&a.15     lCorr»ctMl) 

2.  Section  558.15  Antibiotic. 
nitwfuran.  and  sulfonnm..ip  d-ia;!:  ,■"  the 
feed  of  animal*  i»  a^rrectptl  iii  t.'ip  lH!'>;e 
in  paragraph  Isld)  under  ttie  hearting 
"Type  A  article"  for  the  entry 
"bacitraan  methylene  rtigalicylHti*"  bv 
revising  the  drug  8pori»or  name  to  r^^ad 

'  A.L  Laboratone*.  Inc.,  FermpiitH 
Animal  Health  Co."  and  for  thp  txy^ry 
"nhlurtptracycline.  sulfathiazcile.  and 
penicilim"  by  revising  the  drujj  sponsor 
name  to  read  "Fermenta  Animal  Hi'sllfi 
Cc  ".  and  in  the  table  in  paregraph  [ii)\2] 
under  the  headmg  'Type  A  article**  for 
the  entry  '  chlortetrarychne  snd 
arsariilic  acid"  by  revTsing  thp  .imp 
fponsiir  name  to  read  "Ffrinf r.!n  Anims! 
Health  Co." 

Dated:  April  7,  1992. 
Robert  C.  Living»fon, 

Director,  Office  of  New  Artuna.  Druf( 
Evaluotioiu  Center  for  Vetennary  Medicine. 

fFF  Doc,  82-aa«  Filed  4-::  -er  a 4r.  arr,; 

BILUNfi  COOf  4t 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

[CGD1 1-92-04  I 

Special  Local  Re^uletlonr  199? 
America  8  Cup  Regetta;  San  Dtego  Bay 
and  Mission  Bay,  CA 

agency:  Cx>88t  Guard.  DOT 
action:  Temporary  firihl  nU'  with 
rf Quest  for  rnmmenf* 


SI>MMARY:  Special  local  re^imum*  are 
tieing  adopted  far  \tve  1**-.:  Anien;^  a 

Cup  Ri'^atta.  Thii  event  wiil  tn-  tieiO 
,Mrt>  9,  1992  thniugn  May  M:  19^2  in  ir.e 
vvattrTi  oi  the  Pacifu  (k.*Hn  »dn<i„ent  Uj 
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San  Diego  Bay  and  Mssion  Bay  These 
regulations  are  needed  to  provide  for  the 
safety  of  life,  property,  and  na%'igation 
on  the  navigable  waters  of  the  United 
States  during  the  event. 
dates:  These  regulations  will  be 
effective  from  April  22.  1992  through 
.May  30,  1992.  Comments  must  be 
received  on  or  before  May  8.  1992. 
FOR  FURTMEB  INFORMATION  CONTACT: 
Lieutenant  Edward  Sinclair,  Eleventh 
Coast  Guard  District  Aids  to  Navigation 
and  Waterways  Management  Branch. 
400  Oceangate.  Long  Beach.  CA  90822- 
5399  telephone  (310)  499-5410. 
SUPPLEMENTARY  INFORMATION:  In 
acr.ordance  with  5  U,S.C.  553,  a  notice  of 
p-jp  ised  rulemaking  has  not  been 
p.:bi:shed  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  There  was  not  sufficient 
time  to  publish  proposed  rules  in 
advance  to  provide  for  a  delayed 
effective  date.  Although  this  rule  is 
published  without  prior  notice,  public 
comment  is  nevertheless  desirable  to 
ensure  that  the  regulations  are  workable 
and  reasonable.  Accordingly,  persons 
wishing  to  comment  may  do  so  by 
submitting  written  comments  to 
Lieutenant  Edward  Sinclair,  Eleventh 
Coast  Guard  District  Aids  to  Navigation 
and  Waterways  Management  Branch. 
400  Oceangate.  Long  Beach.  CA  90822- 
5399.  Commenters  should  include  their 
names  and  addresses,  identify  the 
docket  number  for  the  regulations,  and 
give  reasons  for  their  comments.  Based 
upon  comments  received,  the 
regulations  may  be  changed. 

Discussion  of  Regulations 

These  regulations  provide  for  safe 
navigation  on  the  waters  of  San  Diego 
Bay.  Mission  Bay.  and  the  America's 
Cup  race  venue  during  the  regatta.  The 
antinpated  volume  of  spectator  and 
pa.'-ticipant  traffic  associated  with  the 
races  is  such  that  special  operating 
regulations  are  deemed  necessary  to 
protect  the  life  and  property  of  all 
involved.  In  the  past,  vessel  traffic  in 
San  Diego  Bay  associated  with  major 
yach*  races  caused  significant  traffic 
congestion  These  regulations  are 
intended  to  control  the  traffic  in  the 
harbors  and  at  the  race  venue  to  protect 
persons  and  property  from  hazards 
associated  with  the  anticipated  high 
traffic  density  To  do  this,  a  channel 
withm  San  Diego  Bay,  within  certain 
hours,  has  been  designated  for  the  sole 
and  required  use  of  lACC  vessels.  This 
channel  is  adjacent  to  the  dredged  main 
ship  channel  and  bounded  by  the 
shoreline  of  North  Island,  Within  this 
channel,  speed  hmits  and  operating 


requirements  have  been  established  for 
orderly  passage  to  and  from  the  lACC 
shore  facilities  and  race  venue.  This 
channel  will  pass  through  the  Security 
Zone  listed  in  S  165.1105  of  title  33  of  the 
Code  of  Federal  Regidations  adjacent  to 
naval  piers  J  through  P  on  the  western 
shore  of  North  Island.  The  Navy  has 
been  notified  of  this  conflict  and  has 
authorized  passage  for  lACC  vessels 
during  scheduled  times  discussed  in  the 
regulations,  barring  any  unforeseen 
security  requirements.  As  necessary, 
special  modifications  to  the  regulations 
concerning  this  restricted  area  will  be 
made  and  announced  in  Broadcast 
Notice  to  Mariners. 

Speed  limits  and  operating 
requirements  are  also  established  for 
other  vessel  traffic  operating  within  the 
harbors  during  times  when  most  LACC 
and  spectator  vessels  are  expected  to 
transit  the  harbors.  Sailing  by  vessels  in 
the  hart)or8  during  these  times  will  not 
be  allowed  except  for  motorsailing  with 
only  the  mail  sail  set  and  specific  near 
shore  areas  in  San  Diego  Bay.  The 
regulations  also  provide  that,  if  deemed 
necessary  by  the  Coast  Guard  Patrol 
Commander,  one-way  traffic  will  be 
implemented  to  ensure  the  safety  of 
navigation.  Additionally,  several 
nonanchorage  areas  are  established  for 
the  period  of  these  regulations  to 
promote  smooth  traffic  flow  and  ensure 
access  to  docks  and  piers. 

Regulations  for  the  race  venue  are 
included  in  these  Special  Local 
Regulations  to  minimize  navigational 
dangers  and  ensure  the  safety  of  vessels 
participating  in  and  viewing  the  races. 

All  vessels  operating  within  the 
regulated  areas  are  subject  to  citation 
for  failure  to  comply. 

Similar  regulations  were  enforced 
during  the  1991  International  America  s 
Cup  Class  (LACC)  World  Championship 
races  resulting  in  safe  egress  and  ingress 
of  the  harbor  and  safe  execution  of  the 
regatta  at  the  venue.  Based  on 
recommendations  made  by  the  public, 
restrictions  on  sailing  in  San  Diego  Bay 
have  been  reduced  to  allow  those 
vessels  without  mechanical  power  to 
sail  within  specified  areas  of  the  bay 
when  the  regulations  are  in  effect. 
Wording  was  also  modified  to  better 
describe  the  different  types  of  official 
craft. 

Regulatory  Evaluation 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  and  nonsignificant  under  the  DOT 
policies  and  procedures  (44  PR  11034; 
February  26. 1979).  The  Coast  Guard 
certifies  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Paperwork  Reduction  Act 

The  collection  of  information  under 
the  Paperwork  Reduction  Act  and  5  CFR 
part  1320  has  been  approved  by  a 
blanket  0MB  approval  for  33  CFR  part 
100  Approval  number  2115-0017. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
cntena  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
these  regulations  do  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment, 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B,  they  will  have  no 
significant  environmental  impact  and 
are  categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows 

Authority;  33  U.S.C.  1233,  49  CFR  1.46  and 
33  CFR  100  35. 

2.  A  temporary  §  100.35-1104  is  added 

to  read  as  follows; 

§  100.35-1 104  Regulated  Navigation  Area: 
San  Diego  Bay,  Mission  Bay  and  lACC  Race 
Venue,  CaHfomia. 

(a!  Regulated  Area.  These  regulations 
pertain  to  the  navigable  waters  of  San 
Diego  Bay.  Mission  Bay,  and  the 
International  America's  Cup  Class 
(lACCl  race  venue.  Within  San  Diego 
Bay  there  are  several  areas  with  specific 
regulations.  The  regulated  areas  are 
defined  by  the  following; 

(1 )  San  Diego  Bay.  The  water  area 
seaward  of  the  San  Diego-Coronado  Bay 
Bndge  to  the  COLREGS  Demarcation 
Line,  less,  Shelter  Island  Yacht  Basin, 
Commercial  Basin.  West  and  East  Basin, 
and  Inter-Continental  Marina, 

{2|  America's  Cup  Channel.  The  water 
area  bounded  by  the  following; 
Zu.niga  letty  Light  "Z"  (LLNR  1520) 

3239  59.5'  N  117°-13'36.2'  W 
32°4V44.1  ■  N  n7*13'51.6"  W  Buoy  ■14" 
32°4206.5    N  n7*13'45.0'  W  Buoy  ■16" 
32°42'22.5"  N  117*'13'34.2'  W  Buoy  "16A" 
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32°42'47.4"  N  117'13'02X)"  W  Buoy  "18" 
32°43'OO.rr  N  117^2*25.0"  W  Buoy  "20" 

32'43'03.(r  N  iiTing-ir  w 

32*42'314"  N  117^0'43.S-  W  Buoy  "22" 
32°4154.e"  N  liroe'54.r  W  B«ioy  "24" 
Pier  18  San  Diego — Coronado  Bay  Bridge 
Pier  15  San  Diego — Coronado  Bay  Bridge 

32"'41403"  N  lir09'49.0"  W 
32*4T52.3"  N  nr09'56.5"  W 
32'42'21.e"  N  liri0'4«.0"  W 
32'42'44.5"  N  lir-!ri4.0"  W 
32°42'52jy'  N  lirn'24.5"  W 
thence  along  the  shoreline  to  Zoniira  Jetty 
Ught  "V"  (LLNR  1540).  and.  along  the 
Bubmerged  jetty  to  the  point  of  origin. 
Datum:  NAD  83. 

(3)  San  Diego  Bay  Non-Anchorage 
Areas.  The  water  areas  bounded  by  the 
following: 

(i)  NA-1: 
32°41'17.8"  N  liri3'5e.7"  W 

32*4n74"  N  iiri4cn,a"  w 

32'4T32.0"  N  nri4'03.8"  W 
32*41'34.5"  N  liri3'58.5"  W 

Datum:  NAD  83. 

|ii)  NA-Z 
32'41'51,3"N117''13'57,5"  W 
32°415e.4'Nn7°14U.9"  W 
32°4210  5'Nll7'1404O"  W 
Entrance  Range  Front  bght  (LLNR  1500) 
32°42'12.9"  N  117*13  Saff'  W 

Detum:  NAD  83. 

(lii)  NA-3; 
32°42'41.0"  N  liri3'22.0"  W 
32°42'5Z8"  N  11713'24.6"  W 
Shelter  Island  Light  "S"  fLLNR  1640) 
32'42'49ir  N  liri3'13  0"  W 

Datum:  NAD  83 

(iv)  NA-1: 

32°42'55.2"  N  liri304.0"  W 
32'43'06.7"  N  liri3'O4.0"  W 
32°43"19.r'  N  liri3'00.0"  W 
32°4374.5"  N  lir-12'51.8"  W 
32°43'08.r'  N  117'12'58.0"  W 
32°4258.1"  N  117°12'54.1    W 

Datum:  NAD  83: 

(v)  NA-5: 
32°43  008  •  N  117'11'23.0"  W 
south  west  comer  of  "B  Street"  F*ier  and  the 
shoreline  to  the  Dorth  we»t  comer  of  '& 
Street    Pier  to 
32'42'46.2'  N  lU'lO  58.19'  W 

Datum;  NAD  83. 

(4)  Mission  Bay.  The  water  area 
seaward  of  the  West  Mission  Bay  Bridge 
to  the  COLREGS  Demarcation  Line,  less. 
Mariners  Basin  and  Quivira  Basin. 

(5)  lACC Race  Venue.  The  navigable 
waters  of  the  United  States  seaward  of 
the  San  Diego  Bay  COLREGS 
Demarcation  Line  between  32*  -  SS-C  N 
and  32°  -  44.0'  N.  west  of  117°  - 133'  " 
W.  (Datum:  NAD  83) 

(b)  Definitions. 

(1)  Spectator  Vessels.  Ail  vessels  not 
registered  with  the  race  sponsor  as 
participants  or  those  not  designated  as 
officia]  patrol  vessels  are  considered 
spectator  craft 


(2)  Participant.  Any  vessel  registered 
with  a  race  syndicate,  including  tow 
boats,  tenders,  and  chase  boats,  or, 
registered  with  the  race  sponsor  as  an 
official  or  media  boat  carrying  an 
assigned  flag. 

(3)  Off iciaJ  Patrol  Vessels.  OfficiaJ 
patrol  vessels  are  all  U.S.  Coast  Guard, 
U.S.  Coast  Guard  Auxiliary,  state  and 
local  law  enforcement  vessels  and  r«ce 
organization  vessels  so  designated  by 
the  Patrol  Commander  and  flying  the 
official  patrol  vessel  flag. 

(4)  Regulatory  Periods.  Specified 
times  of  the  day  when  these  special 
local  regulations  are  in  effect  The 
momhig  regulatory  period  is  10  8.m.-12 
noon  and  the  afternoon  regulatory 
period  is  3:30  p.m.-5:30  p.m.  These 
regulatory  periods  are  effective  on  the 
scheduled  race  days; 

(i)  April  la  19,  ia  2Z  23.  24.  25.  26,  28. 
29.  30.  May  1.  9.  10,  IZ  14,  la  17  19.  21, 
23,  24,  28,  2a  30,  and  as  otherwise 
ordered  by  the  Patrol  Commander  by 
Broadcast  Notice  to  Mariners. 

(5)  Patrol  Commander  A  Patrol 
Commander  has  been  designated  by  the 
Commander,  Eleventh  Coast  Guard 
District  The  Patrol  Commander  has  the 
authority  to  control  the  movement  of  all 
vessels  operating  m  the  regulated  areas 
and  may  suspend  the  regatta  at  any  time 
it  18  deemed  necessary  for  the  protection 
of  life  and  property,  [Note:  The  Patro! 
Commander  may  be  contacted  dunng 
the  effective  dates  of  VHF/FM  Channei 
16  (156.8  MHZ]  or  Channel  22  [157,1 
hniZ]  by  calhng  "Coast  Guard  Patrol 
Commander."] 

[c]  Special  Local  Regulations 
(1)  San  Dwgo  Bay  '.America  s  Cup 
Channel. 

(i)  On  the  days  these  regulations  are 
in  effect  and  during  the  specified 
regulatory  periods  in  subparagraph 
fb)(4]  of  this  section,  the  fallowing 
regulations  will  be  enforced: 

(A)  All  participants  shall  use  the 
.\mericas  Cup  Channel  for  entering  and 
departing  San  Diego  Bay  and  shall  not 
exceed  10  knots  speed. 

(B)  Participants  shall  not  operate  ihcir 
vessels  under  sail  within  the  America  • 
Cup  Channel  or  within  San  Diego  Bay 
without  the  permission  of  the  Patrol 
Commander.  Partiapants  will  be  under 
power  or  will  be  towed  while  transiting 
the  America's  Cup  Channel. 

(C)  Spectator  vessels  shall  rwt  operate 
under  sail  alone  within  the  regulated 
area  and  shall  not  exceed  10  knots 
speed.  Motorsailing  with  only  the  main 
sail  set  is  authorized.  Tacking  is  no\ 
allowed.  Sailing  is  allowed  in  the 
portion  of  the  San  Diego  Bay  regulated 
area  east  of  a  line  drav^m  between: 

32*42'58.1"  N  IITITM.!"  W 


32"43'198'  N  n7*13  02.8'  W 

and  booDd  to  th»  »outh  alons  the  drpd>?»>f) 

channel  tmundary  at  tti*  fr4k>wing  pointj: 


3:"42'5«,1' 

'  Nnri2'!S4  1" 

■  w 

32'43'OfiO' 

N  11  ■"i:  -,.''8 

w 

32'43  06.tr 

Nnriv3e.o 

W  Buc-v 

n" 

3:'42'12J)" 

N  n7"1012  1 

W  Pjoy 

■23" 

32' 41  30.5" 

N  nr'os'iter 

Vv 

thence  north  along  thf  San  \Jw^iA..xirrmiiai 

Bwy  Bndgt 

'.  to  the  ktiorfe. 

ridtum:  ! 

n;AD83. 

(D)  Spectator  vessels  shn)!  ri.iT  enter 
liie  Amencan  Cup  Ctiar.nel  dunnj;  the 
regulatory  period  unies*  an  pmrrjiinrv 
ex)s*s,  Vesaeis  shall  immediatetv  notify 
the  Coast  Guard  Patrol  Corr.mander  on 
VHF/FM  Channel  16  (156.8  MUZl  of  an\ 
eroe^gena€^8 

(E)  Spectator  vesselt  thai!  nut  loiter 
within  the  rfguiatt'd  a'-t-H  i;:  us  *o 
disrupt  the  orderiy  flow  o!  traffic. 

iF'j  All  ve«»ei«  shall  obfv  itie  ardfrs 
given  by  official  patml  vesstls 

(G)  The  America's  (Aip  C>rsHriiz;nn 
Committee  (.\CXX-)  shall  notify  the 
Patrol  Commander  el  least  24  hours  in 
advance  of  any  changes  to  the  desirt^d 
rppulalory  penrxip  defined  in 
s.ibparagraph  il;|(4|  of  thi.s  sectiCT  so 
proper  notice  can  he  given  tn  the  putilic 
\ia  Bn:)adca8i  Notice  to  Manrwrs 

(u)  Vessels  shall  not  anchor  in  non- 
anchorage  areas  listed  m  paiagniph 
,'ti  ii,i)  of  this  »»?x:tion  dunng  the  f  Hective 
drttps  cf  trirsi'  s;,'(';  in;  ioc:aJ  rt*gula'ionfi 
ijnlf-'ss  an  emergency  exists  VesseU  wiu 
i.TitTiedialely  notify  the  (kwist  Guard 
r-'atroi  Commaniier  on  VHF/FM  Channel 
16  (15645  Mlii!,)  of  enj  emergcr.cjes 

(2)  Mission  Bay  On  the  d.iys  i.^es*' 
regulations  are  n  effect  and  tliirina  trie 
specified  n*guiulory  penf.¥is  ::. 
p.yragrBph  |b)i4)  of  thi«  ser  t.on.  t;.e 
iuUowing  reguialiorij  wu;  he  ('[-iem.ctl: 

(i)  Vessels  shall  not  pxi:*»f»d  h  mjih 

(ii)  Vessels  shall  not  0(>«>rate  tiridi-r 
sail  alone  within  ttus  re«ulaieti  area    AJl 
vessels  wii)  be  under  power  or  \*nll  W. 
towed  while  transiting  this  rpKiiiateri 
area.  Motorsailing  with  onl>  the  mH.x\ 
sail  *et  18  authorize*!.  T'tickinu  ih  rmt 
tiiioweil. 

111!)  Vessels  shaii  not  ftnctior  or  miter 
within  this  regulated  ares  unless  an 
emergency  exists.  Vessels  shell 
irTinsediately  riOtify  the  (^oast  Guani 
Patrol  Commander  on  VHF/f'M  Oiannei 
16  il.56.8  MHZi  of  any  eme.Tjencies. 

(iv)  Ail  vessels  shall  obev  the  orders 
gnen  by  official  patrol  vessels, 

(v)  The  .^menca  s  (My  Orgfimzing 
Committee  |.*\COCj  shall  noufy  the 
Patrol  Commander  at  least  24  hours  in 
advance  of  any  changes  to  the  desi.'-ed 
regulatory  periods  defined  m  paragikipb 
(h)(4]  of  this  section  so  proper  notice 
can  be  given  to  the  public  via  Broadi-asl 
Notice  to  Manners 
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[3!  lACC  Race  Venue.  On  the  days  of 
racing  stated  In  paragraph  (b)(4)  of  this 
section,  the  following  regiilations  will  be 
enforced  a!  the  venue  from  10  a.m.  to 
5. 30  p  m 

(ij  No  spectator  or  participant  vessel 
shall  exceed  10  knots  speed  while 
proceeding  to  or  from  the  race  venue 
during  the  regulator^'  period. 

(ii)  Spectator  vessels  shall  keep  clear 
of  any  official  patrol  vessel  or 
participant  vessel  and  keep  clear  of  the 
regulated  area 

(ill)  Spectator  vessels  shall  remain 
outside  the  line  of  patrol  vessels 
marking  the  course  perimeter.  Spectator 
vessels  shall  not  enter  the  boundaries  of 
the  race  area  as  defined  by  the  line  of 
official  patrol  vessels  bordering  the  race 
course, 

(iv)  Participant  vessels  within  the 
boundanes  of  the  course  perimeter  shall 
heed  the  orders  of  official  patrol  vessels. 

(vj  All  vessels  not  involved  in  this 
event  are  to  remain  clear  of  the  venue 
for  the  safety  of  the  competitors  and 
fairness  of  the  competition. 

(vi)  The  America's  Cup  Organizing 
Committee  (ACOC]  shall  notify  the 
Patrol  Commander  at  least  24  hours  in 
advance  of  any  changes  to  the  desired 
regulatory  period  defined  in  paragraph 
(c)(3)  of  this  section  so  proper  notice  can 
be  given  to  the  public  via  Broadcast 
Notice  to  Mariners, 

!4:  One-Way  Traffic.  The  Patrol 
Commander  may  implement  one-way 
'raffic  patterns- in  the  regulated  areas  of 
Scin  Diego  Bay  and  Mission  Bay,  during 
the  effective  dates  of  these  regulations, 
if  deemed  necessary  to  ensure  safe 
navigation.  Notice  of  one-way  traffic 
wU  be  made  by  Broadcast  Notice  to 
Scanners.  If  implemented,  vessel  traffic 
w.ll  be  required  to  transit  the  regulated 
areas  in  either  a  northerly  direction, 
proceeding  into  port,  or  southerly 
direction,  proceeding  to  sea.  during  the 
regulatory  periods  and  abide  by  all 
other  special  local  regulations 
associated  with  the  regulated  area. 

(5)  Deviations  from  the  Regulations. 
V  essel  operators  must  request  from  the 
Pat.'-ol  Commander  to  deviate  from  these 
regulations.  Requests  will  be  evaluated 
case-by-case  and  approved  based  on 
^  essel  limitations  to  comply  with  these 
regulations. 

(d)  Effective  dates.  These  regulations 
will  be  effective  April  22. 1992  through 
May  30. 1992. 

Dated:  March  30, 1992.  [ 

M  E  Gilbert 

Rfcr  Admiral.  U.S.  Coast  Guard.  Commander. 

E.'eventh  Coast  Guard  District. 

\Fy>.  Doc  3C-9351  Filed  4-21-S2;  8:45  am] 
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33  CFR  Part  117 

'CGD6-92-0tI- 

Drawbridge  Operation  Regulations; 

Stoney  Cr^^k,  Riytera  B«ach,  MD 

agency:  Coast  Guard.  DOT. 
ACnOM:  Final  rule. 

summary:  At  the  request  of  the 
Mar>  land  Department  of 
Transportation.  State  Highway 
Administration,  the  Coast  Guard  is 
changing  the  regulations  governing  the 
operation  of  the  drawbridge  across 
Stoney  Creek,  mile  0.9.  at  Riviera  Beach, 
Maryland,  by  further  restricting  bridge 
openings  during  weekday  evening  rush 
hours  and  by  implementing  new  bridge 
opening  restrictions  on  weekends.  These 
changes  to  the  regulations  are.  to  the 
extent  practicable  and  feasible, 
intended  to  provide  for  regularly 
scheduled  drawbridge  openings  to  help 
reduce  motor  vehicle  traffic  delays  and 
congestion  on  the  roads  and  highways 
linked  by  this  drawbridge, 
EFFECTIVE  DATE:  These  regulations 
become  pffr—t'vo  ""  Mtv  22.  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  B.  Deaton,  Bridge  Administrator 
Fifth  Coast  Guard  District,  at  804-398- 
6222. 

SU!'P^EMf  NTARY  INFORMATION- 

Drafting  Information 

The  drafters  of  this  notice  are  Linda  L. 
Gilliam,  Project  Officer,  and  LT  Monica 
L.  Lombardi,  Project  Attorney.  Fifth 
Coast  Guard  District. 

Regulatory  History 

On  January  10, 1992.  the  Coast  Guard 
published  proposed  rules  in  the  Federal 
Register  (57  FR  1138)  concerning  th;8 
amendment.  Interested  persons  were 
given  until  February  24, 1992.  to  submit 
comments. 

Background  and  Purpose 

Maryland  Department  of 
Transportation  requested  a  change  to 
the  regulations  to  further  restrict 
drawbridge  openings  for  the  passage  of 
vessels  during  evening  rush  hours  by 
expanding  the  current  restricted  hours  of 
4  p.m.  to  6  p.m.  to  3:30  p.m.  to  6:30  p.m.. 
on  Monday  through  Friday,  except 
Federal  and  State  holidays.  The  optional 
opening  at  5  p.m.  would  remain  the 
same.  The  weekend  schedule  will  also 
be  changed  from  opening  on  demand  to 
opening  on  the  hour  and  half-hour  from 

11  a.m.  to  7  p.m.  on  Saturdays,  and  from 

12  p.m.  to  5  p.m.  on  Sundays,  with  the 
bridge  opening  on  demand  the 
remainder  of  the  time.  The  current 
weekday  morning  restrictions  are  from 


6:30  a.m.  to  9  a.m.  with  an  optional 
opening  at  7:30  a.m..  This  will  remain 
the  same.  The  Coast  Guard  issued  the 
Notice  of  Proposed  Rulemaking  after 
MDDOT  presented  facts  that  revealed 
the  volume  of  vehicular  traffic  on 
weekends  between  the  hours  of  11  a.m. 
to  7  p.m.  on  Saturdays  and  12  p.m.  to  5 
p  m  on  Sundays  were  the  same  as  the 
volume  of  traffic  during  weekday 
evening  rush  hours  of  3:30  p.m.  to  6:30 
p  m.  The  existing  provision  that  the 
bridge  opens  on  signal  for  public  vessels 
of  the  United  States  and  vessels  in  an 
emergency  involving  danger  to  life  or 
property  will  remain  unchanged. 

Discussion  of  Comments 

.\o  comments  were  received.  The 
enactment  of  the  final  rule  should  have 
no  adverse  impact  on  the  mariners  that 
transit  Stoney  Creek.  Recreational  and 
com.mercial  vessels  will  be  minimally 
impacted  during  the  weekday  morning 
and  evening  rash  hours. 

Regulatory  Evaluation 

This  action  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
nonsignificant  under  the  Department  of 
Transportation  regulatorj-  policies  and 
procedures  (44  FR  11034.  Febniary  26. 
1979).  The  econom.ic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
commercial  vessels  will  not  be  totally 
restricted  during  the  morning  and 
evening  rush  hours,  since  an  opening 
will  be  provided  once  in  the  morning 
and  once  in  the  evening. 

Small  Entities 

No  comments  w  ere  received 

concerning  sm.all  entities  or  on  the 
economic  impact  this  rule  would  have 
on  small  entities.  Since  the  impact  of 
these  regulaiioiio  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  under 
5  U.S.C  605(b)  of  the  Regulatory/ 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  im.pact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  under 
the  principles  and  criteria  contained  in 
Executive  Order  12812^  and  it  has  been 
determined  that  this  rule  does  not  raise 
sufficient  federalism  implications  to 
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warrant  preparation  of  a  federaliun 

assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2.g(5) 
of  Commandant  instruction  M1&475.1B, 
this  final  rule  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  at 
Commander(ob),  Fifth  Coast  Guard 
District.  431  Crawford  Street. 
Portsmouth.  Virginia  23704-5004. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

In  consideration  of  the  foregoing  part 
117  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1  46:  33 
CFR  1.05-1(8). 

2.  J  117.573  is  revised  to  read  as 
follows: 

§117.573    StoneyCrMk. 

The  draw  of  the  Stoney  Creek  (S173) 
bridge,  mile  0.9,  in  Riviera  shall  opien  on 
signal,  except: 

(a)  From  6:30  a.m.  to  9  a.m.  and  from 
3:30  pjn.  to  6:30  p.m.,  Monday  through 
Friday  except  Federal  and  State 
holidays,  the  draw  need  be  opened  only 
at  7:30  &sa.  and  5  p.m.  if  any  vessels  are 
waiting  to  pass. 

fb)  From  11  a.m.  to  7  p.m.  on  Saturday 
and  from  12  p.m.  to  5  p.m.  on  Sunday, 
the  draw  need  be  opened  only  on  the 
hour  and  half  hour. 

(c)  Public  vessels  of  the  United  States 
and  vessels  in  an  emergency  involving 
danger  to  life  or  property  shall  be 
passed  at  any  time. 

Dated:  April  7,  1992. 
W.T.  Leiand, 

Rear  Admiral,  US.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District 
[FR  Doc  92-«350  Filed  4-21-82;  8:45  am) 

BILUNO  COOC  4aK>-t4-ll 

33  CFR  Part  117 
[CGO  11-»a-021 

Drawbridge  Operation  Regulatlont; 
Moketaimne  River,  Sacramento  County, 
CA 

AOCNCY:  Coast  Guard,  DOT. 


action:  Fmal  rule  with  request  for 
conunents. 

summary:  At  the  request  of  the 
California  Department  of  Transportation 
(CALTRANS),  the  Coast  Guard  is  again 
establishing  a  temporary  drawbridge 
operation  regulation  for  the  Highway  12 
drawbridge  across  the  Mokelumne  River 
east  of  Isleton,  California  [the 
Mokelumne  River  Bridge),  to  limit 
openings  for  recreational  vessels  to 
three  times  an  hour  during  peak 
highway  traffic  periods.  This  temporary 
regulation  is  being  established  to  reduce 
serious  highway  traffic  congestion  at  the 
bridge.  Since  this  action  should 
accommodate  all  the  needs  of  marine 
traffic  expected  to  pass  the  bridge,  its 
impact  is  expected  to  be  minimal. 

DATES:  This  rule  becomes  effective  on 
May  1,  1992  and  terminates  on  October 
31,  1992.  Comments  must  be  received  on 
or  before  October  31, 1992. 

ADDRESS:  Comments  should  be  mailed 

to  Commander  (oan-br),  Eleventh  Coast 
Guard  District,  room  214.  Building  10, 
Coast  Guard  Island.  CA  94501-5100.  The 
comments  will  be  available  for 
inspection  and  copying  during  normal 
work  hours  between  7  a.m.  and  4  pm. 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  R.  Till.  Chief.  Bridge  Section, 
Aids  to  Navigation  Branch  (telephone; 
(510)  437-3514). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rule  making  has  not  been 
published  for  this  regulation.  Following 
norma!  rulemaking  procedure  would 
have  been  contrary  to  the  public 
interest.  Immediate  action  is  needed  to 
prevent  serious  highway  traffic  tieups 
on  Highway  12,  the  pnncipal  east-west 
cormectin^  roadway  in  the  Caiiforma 
Delta.  A  comment  penod  is  being 
provided  during  the  entire  period  the 
temporary  regulation  is  in  force: 
comments  should  be  mailed  to  the  office 
listed  under  "AI>ORESS"  in  this 
preamble.  Commenters  should  include 
their  names  and  addresses,  identify  the 
docket  number,  and  give  reasons  for 
their  support  or  opposition.  A  Local 
Notice  to  Mariners  has  been  issued.  A 
similar  regulation  was  implemented 
during  the  1990  and  1991  boating 
seasons  and  was  found  to  improve 
overland  transportation  without 
significant  effect  on  water 
transportation.  Dunng  the  liroe  this 
regulation  has  been  in  effect,  the  Coast 
Guard  has  received  only  five  comments 
about  the  regulation,  three  for  and  two 
against.  If  the  1992  implemerfation  is 


successful,  it  is  the  intent  of  the  Coast 
Guard  to  make  this  regulation 
permanent  beginning  with  the  1993 
boating  season. 

Federalism 

This  action  has  In^en  snaTy^etf  fn 
accordance  with  the  pnnciples  ami 
criteria  (xintaineti  in  Executivf  Oder 
12612,  and  it  has  been  determined  that 
the  prtiposed  rulemaking  does  not  have 
sufficient  federalism  implicatianj*  to 
warrant  the  preparation  oi  h  Federahsm 
Assessment 

Ejivironment 

This  niif'makinp  ha»  bfen  thontffif 
reviewed  by  the  Co8«t  Guard  sndHlias 
been  determined  to  be  catpgoncally 
excludetl  from  further  environmental 
documentfition  in  acrordance  with 
section  2.B,2  g  (">!  of  Commandant 
Instniclion  MlM~5  IB. 

Ecooomic  Assessment  and  C«r1ific-aiicni 

This  temporary  rf^g-ulw fieri  is 
considered  to  be  non-maior  iindi-r 
Executive  Order  122^1  on  Federal 
Regulation  and  non,?ignif)c«n!  undpr 
Department  of  Tranpp(inr)ttr-n  rt.-yi 1 1 « t orv' 
policies  and  procedurt's  (44  FR  1 1034. 
February  26.  1979),  This  [frnpfM-hry 
regulation  will  have  no  apprfn  iafile 
consequences  as  it  will  not  prnh  'ft  ,firy 
vessels  frf,im  usinjj  the  wfiterwHV  Sin'-e 
there  is  little  economic  impflc'  h  f;)!! 
regulatory  evaluntinn  i,s  u'lnci  cis.a'-v 
find  the  Coast  Guard  cerl:f!ps  thii-  it  will 
nut  have  a  stgnificant  irnpfict  on  a 
substantial  number  of  smfill  piifiti"s 

Drafting  Lnformation 

T'^ie  drafters  of  this  nile  Rr«  Wrvtp  F 
T;.;,  i'roiect  f>ffic»>r,  and  i.ie'ite'i,Hnt 
Steve  M.  Fitlen.  pmject  Ht'nr-iev 
Eleventh  Consl  IrunH  Distnct  L/'i?al 
Office 

Discussion  of  Regulation 

Highway  12  <.s  the  m«in  ens'  w.-mi 
highw.3y  in  the  S«<;ramentO'S;iri  (o.-t'^iiin 
River  Delta  in  northern  (■■.California   1; 
crosBOS  tLhree  major  rf'CTPatiooHl 
waterwnys  on  dniwhndges   the 
Sacramento  River  at  Rio  Vis's,  the 
Mokelumne  River  eest  n?  Isleion   aruf 
Little  Potato  Slough  al  Termmtnis   In  the 
vicinity  of  the  Rio  Vista  Bridge  rt  carries 
as  many  as  1.100  vehicles  per  hour  on 
holiday  weekends  and  has  Injffic 
backups  as  long  as  8  mile«  The  Little 
Potato  Slough  drawbridge  was  rebuilt  tn 
1991  and  provides  35  feet  clearance  over 
Mean  High  Water  fMhfW)  tn  the  closed 
position.  It  accommodates  most 
recreational  boats  without  a  need  for 
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bridge  openir^gs.  The  Ric  \'is;a  Bridge 
provides  18  feet  clearance  '  \'p'  MHVV 
when  closed,  and  accomir.oad'es  n:dny 
recreational  boats  without  a  need  for  a 
bndge  opening.  The  Mokelumne  River 
Bridge  is  the  lowest  drawbridge  on 
Highway  12,  providing  only  11  feet 
clearance  in  the  closed  position,  and 
rr.'jst  open  for  many  recreational  boats. 

Current  regulations  require  the 
Ntokelumne  River  Bridge  to  open  on  call 
from  6  am  until  10  p.m.  during  the 
summer.  The  temporary  regulation  will 
limit  openings  for  recreational  vessels  to 
three  times  an  hour  during  peak 
highway  traffic  periods  on  summer 
weekends  and  holidays.  Those  peak 
periods  are  from  10  a.m.  to  2  p.m. 
Saturdays  and  from  11  a.m.  to  6  p.m. 
Sundays  and  holidays.  Openings  for 
commercial  vessels  are  infrequent  on 
w  eekends  and  holidays,  and  it  is  not 
safe  for  commercial  vessels  to  stop  in 
the  narrow  channel.  Accordingly, 
commercial  vessels  are  excluded  from 
the  regulation  and  will  be  provided 
openings  upon  s.gnal. 

A  sim.iiar  regulation  was  tested  in 
August-September  of  1988  and 
implem.ented  on  a  temporary  basis  in 
both  1990  and  1991.  During  the  1988  test, 
the  Coast  Guard  received  one  letter  in 
support  of  the  regulation  from  a 
business  firm  and  one  letter  in 
opposition  from  a  yacht  club.  During 
1990,  the  Coast  Guard  received  two 
letters  in  support  of  the  regulation,  one 
from  the  same  business  firm  and  one 
from  another  business  firm,  and  one 
letter  in  opposition  from  a  marina 
operator.  There  were  no  comments  in 
1991  The  yacht  club  expressed  concern 
about  the  possible  hazard  to  vessels 
waiting  for  openings  during  adverse 
weather  conditions  or  due  to  congestion. 
The  marina  operator  expressed  concern 


the  safety  of  vessels  fueling  at  his 


fo 

dock  near  the  bridge.  The  Coast  Guard 
ob9er\ed  the  bridge  operation  and 
concluded  that  there  is  adequate  room 
m  the  channel  for  vessels  to  safely 
await  bridge  openings,  and  the  adjacent 
levees  adequately  shelter  waiting 
vessels  from  the  strong  afternoon  winds. 
The  regulation  had  no  noticeable  effect 
on  the  safety  of  vessels  waiting  for 
bridge  openings  or  vessels  using  the 
nearby  fuel  dock.  This  temporary 
regulation  has  two  minor  changes  to  the 
regulations  implemented  in  1988  and 
1990  The  regulation  now  covers  the 
sum.mer  holidays  in  addition  to 
Saturdays  and  Sundays.  Additionally, 
the  Coast  Guard  proposes  to  revise  the 
requirement  to  provide  emergency 
openings  from  "no  later  than  one  hour 
after  notice  has  been  given"  to  "as  soon 
as  possible"  to  be  consistent  with  other 


drawbridge  regulations.  CALTRA.NS  has 
a  road  crew  on  duty  at  all  times  which  is 
trained  to  provide  bridge  openings  and 
response  time  is  less  than  one  hour. 

List  of  Subjects  in  33  CFK  Pirt  !  17 

Bridges. 

In  consideration  of  the  foregoing,  part 
117  of  title  33  of  the  Code  of  Federal 
Regulations  is  revised  as  follows: 

PART  1  17-DRAWBRIDGE 
OPERATION  REQUIREMENTS 

Subpart  B— Specific  Requirements 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows:  33  U.S.C. 
499:  49  CFR  1.46  and  33  CFR  1.05-l{g). 

California 

9  117.175    Mokelumne  River.  [Revised] 

2.  Section  117.175  is  amended  by 
revising  paragraph  (a]  to  read  as 
follows: 

§117.175     Mokelumne  Btver 

(a)  The  draw  of  the  California 
Department  of  Transportation  highway 
bridge,  mile  3.0,  at  East  Isleton  (the 
Mokelumne  River  Bridge]: 

(1)  Shall  open  upon  signal  from  May  1 
through  October  31  from  6  a.m.  to  10 
p.m.  and  from  November  1  through  April 
30  from  9  a.m.  to  5  p.m.  At  all  other 
times  the  draw  shall  open  on  signal  if  at 
least  4  hours  notice  is  given  to  the 
drawtender  at  the  Rio  Vista  bridge 
across  the  Sacramento  River,  mile  12.8. 
The  draw  shall  open  as  soon  as  possible 
for  emergency  vessels  of  the  United 
States,  state  or  commercial  vessels 
engaged  in  rescue  or  emergency  salvage 
operations,  and  vessels  in  distress. 

(2)  Shall  open  upon  signal,  as 
specified  in  paragraph  (a)(l]  of  this 
section  from  May  1. 1992.  to  October  31. 
1992,  except  that  the  bridge  need  only 
open  for  recreational  vessels  on  the 
hour,  20  minutes  past  the  hour,  and  40 
minutes  past  the  hour  during  the 
following  times: 

Saturdays — 10  a.m.  until  2  p.m. 
Sundays — 11  a.m.  until  6  p.m. 
Memorial  Day;  4th  of  July;  and  Labor 

Day — 11  a.m.  until  6  p.m. 
***** 

Dated:  March  30. 1992 
M.E.  GUbert, 

Rear  Admiral,  U.S.  Coast  Guard,  Conunander. 
Eieveoth  Coast  Guard  District 
[FR  Doc  92-9273  Filed  4-21-92;  8:45  am) 
BILUNO  CODE  4S1-014-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300222A;  FRL-3873-6] 

Parasitic  and  Predaceous  Insects  Used 
to  Control  Insect  Pests;  Exemption 
Frony  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EP.'\) 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes  an 
exem.ption  from,  the  requircm.ent  of  a 
tolerance  for  parasitic  (parasitoid)  and 
predaceous  insects  used  to  control 
insect  pests  of  stored  raw  whole  grains 
such  as  com,  sm.all  grains,  rice, 
soybeans,  peanuts,  and  other  legumes 
either  bulk  or  warehoused  in  bags.  This 
regulation  is  issued  with  the 
consultation  and  cooperation  of  the  U.S. 
Department  of  Agriculture  (USDA)  and 
the  Food  and  Drug  Administration 
(FD.-\)  and  is  intended  to  improve 
worker  safety  and  effective  grain  pest 
control 

EFFECTIVE  DATE:  This  regulation 
becom.es  effective  April  22. 1992. 

ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [OPP-300222.'\1.  may  be 
submitted  to:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency,  rm. 
M3-n8,  401  M  St.,  SW..  Washington.  DC 
20460 

FOR  FURTHER  INFOHMATION  CONTACT:  By 
m.ail.  .Melissa  L.  Chun,  Registration 
Support  Branch.  Registration  Division 
(H7505C),  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington,  DC 
20460,  Office  location  and  telephone 
num.ber:  Rm,  724A.  CM  ~2.  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  (7031-305-6354. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  lanuari  3,  1991  (56 
FR  2341,  EPA  issued  a  proposed  rule  to 
exempt  from  the  requirement  of  a 
tolerance  insect  parasites  (parasitoids) 
and  predators  used  to  control  insect 
pests  of  stored  raw  whole  grams  such  as 
com,  small  grains,  rice,  soybeans, 
peanuts,  and  other  legumes  either  bulk 
or  warehoused  in  bags.  The  proposal 
limited  the  exemption  to  situations 
"where  these  insects  are  not  expected  to 
become  a  component  of  food,"  EPA 
believes  that  parasitic  insect  parts  will 
generally  be  removed  from  the  above- 
nam.ed  commodities  during  processing. 
Nonetheless,  at  some  point  during  the 
production,  storage,  or  handling  of  food, 
especially  prior  to  processing.  EPA 
expects  that  some  insect  parts  may  be 
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found  mixed  with  commodities.  Thus,  to 
clarify  this  exem.ption  for  enforcement 
purposes  the  condition  pertaining  to  the 
expectations  of  users  of  parasitic  insects 
has  been  deleted.  These  insects  may 
also  be  used  as  control  agents  in 
facilities  and  structures  used  for  such 
storage,  as  well  as  general  purpose  food 
storage  warehouses,  for  disinfestati..)n 
where  these  insects  do  not  become  a 
component  of  food,  The  propose!  w^s 
issued  with  the  consulia'ion  and 
cooperation  of  the  USDA  and  the  FDA 
and  is  intended  to  improve  worker 
safety  and  effective  gram  pest  control. 

There  were  no  requests  for  referral  to 
an  advisory  committee  received  in 
response  to  the  proposed  rule. 

Comments  on  Proposed  Rule  and 
Agency  Responses  to  Comments 

The  Agenry  received  11  comments  in 
support  of  the  proposed  rule.  Five 
significant  comm.ents  were  received 
from  the  following  sources:  Biofac.  Inc. 
(Biofac).  the  Texas  Department  of 
.'\griculture  fTDA),  the  National  Food 
Processors  Association  (N'FPA),  the 
Cooperative  Extension  Service  (CES], 
and  David  K.  Mueller,  a  registered 
professional  entomologist.  The 
substance  of  these  comments  and  the 
Agency's  responses  to  them  are 
addressed  below. 

A.  Additional  Parasitic  (Parasitoid)  and 
Predatory  Insects  Proposed  as 
Biological  Control  Agents 

Comments  received  from  Biofac  and 

TDA  suggested  the  addition  of  the 
parasitic  mile,  Pyenotes  tntici  and  the 
genus  Plastanoxus.  a  bethylid,  to  the  list 
of  excm.pted  parasitic  (parasitoid)  and 
predaceous  insects.  However,  these 
insects  were  not  included  in  the 
proposal,  and  EPA  believes  it  would  be 
appropriate  to  obtain  public  comment  on 
exempting  these  insects  prior  to  granting 
an  exemption.  Biofac  and  TDA  may 
petition  EP.A  under  section  408(e)  of  the 
FFDCA  to  exempt  these  insects  from  the 
requirement  for  a  tolerance.  Any 
petition  must  contain  appropriate 
supporting  documentation. 

B.  Definition  of  Term  "Areas  Not 
Accessible  to  Standard  Control 
Measures" 

NFPA  commented  that  the  proposed 
language  "areas  not  accessible  to 
standard  control  m.easures"  is  unclear 
and  would  not  permit  the  use  of 
parasites  (parasitoids)  or  predators, 
since  chemical  pest  control  agents,  such 
as  grain  fumigants,  can  be  applied 
virtually  everywhere.  Further,  .NFPA 
suggests  that  such  language  be  removed 
from  the  text.  The  applicable  portion  of 


5  180  1101  reads  a«  follows  in  the 

proposed  rule: 

Tl-..se  insects  may  be  used  as  control 
Hif  n's  :r!  facilities  and  structures  used  for 
sucn  storage,  as  well  as  general  purpose  food 
storage  warehouses,  for  disinfestation  of 
areas  not  accessible  to  standard  control 
measures  where  these  insects  do  not  become 
a  component  of  food. 

,-\fter  consultation  with  USDA  and  FDA. 
EPA  has  amended  §  180.1101  to  delete 
this  en*.i,-e  sentence  from  the  regulation. 
This  change  is  intended  to  eliminate  any 
confusion  about  the  use  of  these  insects 
as  pest  control  agents. 

C.  Regulation/Efficacy 

Co.Timents  received  from  CES  and 
David  K.  Mueller  suggested  that 
consideration  should  be  given  to  certain 
factors  which  are  related  to  the  setting 
of  a  tolerance  for  the  residue  of 
chemical  pesticides.  The  purpose  of  this 
rule  is  to  provide  an  exemption  from  the 
requirement  of  a  tolerance  for  the 
residues  from  the  use  of  beneficial 
insects  m  the  control  of  stored  product 
pests.  Many  considerations  pertaining  to 
chemiical  pesticides  are  not  applicable  to 
beneficial  insects  used  as  pesticides. 

D  The  Presence  of  Beneficial  Insects  in 
Whole  Grain 

CES  also  raised  the  issue  of  whether 
the  introduction  of  beneficial  insects 
would  increase  the  presence  of  insects 
and  insect  parts  in  whole  grain. 

The  agencies  are  not  aware  of  any 
evidence  associated  with  the  use  of 
parasites  (parasitoids)  and  predators  of 
insect  pests  that  would  indicate  an 
increase  in  fragmient  counts  in  processed 
products  As  noted  in  the  preamble  to 
the  proposed  rule,  adding  biological 
control  agents  to  stored  grain  will  not 
lead  to  an  increase  in  insect  fragments, 
but  may  serve  to  reduce  the  total 
number  of  primary  insect  parts  and 
therefore  the  amount  of  fragments  in 
milled  commodities. 

In  any  event,  the  public  is  protected 
from  excess  amounts  of  insect  fragments 
in  food  or  animal  feed  by  21  U.S.C. 
342(a)(3),  which  declares  food  consisting 
in  whole  or  in  part  of  "any  filthy,  putrid, 
or  decomposed  substance"  to  be 
adulterated.  For  the  sake  of  clarification, 
EPA  has  added  a  reference  to  21  U.S.C. 
342(a)(3)  in  the  final  rule. 

E.  Human  Health  Effects  to  Workers 

CES  expressed  concern  that  the 
parasites  and  predators  that  have  been 

recommended  for  use  as  biological 
control  agents  are  harmful  to  individuals 
working  in  food  warehouses  or  grain 
storage  facilities,  but  provided  no  data 
or  other  information  suggesting  that 
such  concern  would  be  justified. 


As  stated  in  the  proposal.  EPA. 
USDA.  and  FDA  are  not  aware  of  any 
adverse  human  health  effects  associated 
with  the  use  of  parasites  (parasitoids) 
and  predators  of  insect  pests  of  stored 
grain  including  those  used  for  seed  or 
animal  feed  purposes.  Generally,  they 
avoid  himians  and  prefer  insect  prey, 
but  if  trapped  against  the  skin,  they  may 
on  rare  occasions  impart  a  mild  bite. 
These  insects  are  regarded  as  safe  to 
raise  in  large  numbers  and  to  be 
handled  and  released  by  unskilled 
workers.  They  would  typically  be 
released  in  grain  storage  areas  at  times 
when  few  or  no  workers  would  be 
present  to  minimize  their  tendency  to 
escape.  Beneficial  insects  have  been 
raised  and  sold  by  at  least  60  companies 
in  the  United  States,  and  there  have 
been  no  reports  of  adverse  human 
health  effects  associated  with  their 
production  and  sale 

F.  Basis  for  Adoption  of  Final  Rule 

Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  exemption  from  the  requirement  of  a 
tolerance  will  protect  the  public  health. 
Therefore,  EPA  finds  it  is  appropriate  to 
make  the  rule  final  at  this  time. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections.  If  a  hearing 
is  requested,  the  objections  must  include 
a  statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested  and  the 
requestor's  contentions  on  each  such 
issue.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(8)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
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or  "d:sT-.£  'Tie'Tnc^,'  .t'vels  or 
estaDl.3nin«  exer.pt.ons  from  tolerance 
'■poii  rPTier  :-  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
3:atement  to  this  effect  was  published  in 
the  Federal  Rezister  of  May  4. 1981  (4f 
FR  24950). 

List  of  Subjecti  m  H)  LFR  Part  ISO 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated  March  26, 1992. 

Vxtor  J   ki.Tjrr. 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances 

Therefore,  40  CFR  part  180  is  amended 
as  follows: 

PART  1SO~':AMENO€D1 

1.  The  authonty  citation  for  part  180 
continues  to  read  as  follows: 

Autbority:  21  U.S.C  346a  and  371. 

2.  In  subpart  D.  new  §  180.1101  is 
added,  to  read  as  follows: 

§  130  110!     P'arasjtic  ;pa'B&ito«3.  ano 
pfeda'ory  in»ect8;  eiempi-c  ^'orr  tri« 
'■»<3uirem«nt  of  a  toter-inca. 

P  1"  !3itic  ipdrdaiiuivj)  and  predatory 
"  s  e  •  3  are  exempted  from  the 
requirement  of  a  tolerance  for  residues 
when  they  are  used  in  accordance  with 
good  agricultxiral  and  pest  control 
practices  to  control  insect  pests  of 
stored  raw  whole  grains  such  as  com. 
small  grains,  rice,  soybeans,  peanuts, 
and  other  legumes  either  bulk  or 
warehoused  in  bags.  For  the  purposes  of 
this  rule,  the  parasites  (parasitoids)  and 
predators  are  considered  to  be  species 
of  Hymenoptera  in  the  genera 
Tnchogramma,  Trichogrammatidae; 
Bracon.  Braconidae;  Venturia, 
Mesostenus.  Ichneumonidae; 
Anisopteromalus.  Choetospila. 
Lanophagus.  Dibrachys,  Habrocytus, 
Pteromalus.  Pteromalidae; 
Cephclonomia,  Ho/epyris,  LaeJius. 
Bethyhdae;  and  of  Hemiptera  in  the 
genera  Xylocoris,  Lyctocoris,  and 
DufourielJus,  Anlhocoridae.  Whole 
insects,  fragments,  parts,  and  other 
residues  of  these  parasites  and 
predators  remain  subject  to  21  U.S.C 
342(a)(3).  I 

[FR  Doc.  92-9089  Fileti  4-21-92;  8:45  am] 


FFDEPAL  COMMUNICATIONS 

COMMiSSiON 


M  J,. 


He   q^-lo'i-  OM-^B.?':! 


'  ?■  :.tc  Es'iisccaariiig  &*' vices, 

age.ncy:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Lea  County  Broadcasting, 
substitutes  Channel  269C3  for  Channel 
269A  at  Lovington,  New  Mexico,  and 
modifies  the  license  of  Station  KLEA- 
FM  to  specify  operation  on  the  higher 
class  channel.  See  56  FR  55862,  October 
30. 1991.  Channel  269C3  can  be  allotted 
to  Lovington  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  7.9  kilometers  (4.9  miles) 
south  to  accommodate  petitioner's 
desired  transmitter  site,  at  coordinates 
North  Latitude  32-52-43  and  West 
Longitude  103-19-12.  Mexican 
concurrence  in  the  allotment  has  been 
received  since  Lovington  is  located 
within  320  kilometers  (199  miles)  of  the 
U.S.-Mexican  border.  With  this  action, 
this  proceeding  is  terminated. 
effect; v=  ~h^^:  June  1.  1992 
FOR  FURrrt£«  iNFORMATION  CONTACr. 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
[20-        :  ' 

8UPP_iM£.'<TAP.v  .MfCRMATiON:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-305, 
adopted  April  8,  1992,  and  released 
April  17, 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  [Room  230).  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center.  (202)  452-1422. 
1714  21st  Street.  NW..  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— { AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

573.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  removing  Channel  289A 
and  adding  Channel  269C3  at  Lovington. 


Federal  Cnmmuniceti'ins  Commission. 
Michael  C.  Ruger, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  .Media  Bureau. 
[FR  Doc  92-9425  Filed  4-21 -9Z  8:45  amj 
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47  CFR  Part  73 

[MM  Docket  No.  91-«7,  FCC  92-1651 

Broodcast  Services;  Uceose  Renewal 
Announcement  Req'.:irem«n{s  for  Low 
Power  Television,  Television 
Translator,  TeJevision  Booster,  FM 
Translator,  and  FM  Booster  Stations 

AGENCY;  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  Report  and  Order  (R&O) 
amends  the  low  power  television  (LPTV) 
license  renewal  announcement 
requirements  found  in  Section  73.3580  of 
the  Commission's  Rules.  47  CFR 
§  73.3580.  Specifically,  we  modify  the 
text  and  timing  of  the  broadcast 
announcements  required  of  locally 
originating  LFFV'  operators  to  more 
accurately  reflect  LPTV  licensing 
renewal  obligations,  and  adjust  the 
timetable  for  LPTV  broadcast  renewal 
announcements  to  reflect  that  these 
licensees  do  not  necessarily  operate  on 
a  set  broadcast  schedule.  This  action 
responds  to  a  petition  filed  by 
Community  Broadcasters  Association 
(CBA).  and  is  taken  to  clarify  the  license 
renewal  announcement  requirements  for 
low  power  television  operators.  The 
Notice  of  Proposed  Rule  Making  [Notice) 
initiating  this  proceeding  may  be  found 
at  56  FR  1?',45  [April  2, 1991). 

EFFECTIVF  DATE:  .May  26,  1992. 

rO?!  f  UWHER  INFORMATION  CONTACT: 

Kathleen  O'Brien  Ham,  Mass  Media 
Bureau,  Policy  and  Rules  Division,  (202) 
632-7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission  s  Report 
and  Order  in  MM  Docket  No.  91-67, 
adopted  March  26, 1992,  and  released 
April  9, 1992. 

The  complete  text  of  this  Report  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW.,  Washington.  DC. 
and  also  may  be  purchased  from  the 
Commission's  copy  contractor, 
Downtowm  Copy  Center,  at  (202)  452- 
1422, 1919  M  Street,  NW..  room  246. 
Washington.  DC  205,'4 
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i4fr4: 


Synopsis  of  Report  end  Order 

1.  This  R&O  amends  the  LPT\'  license 
renewal  announcement  requirements 
found  at  47  CFR  §  73-3580.  Specifically, 
we  modify  the  text  and  timing  of  the 
broadcast  announcements  required  of 
locally  originating  LPTV  operators  to 
more  accurately  reflect  LPTV  licensing 
renewal  obligations.  Thus,  these 
licensees  will  no  Longer  be  required  to 
broadcast  information  suggesting  thitt 
there  is  a  public  inspection  file  at  the 
station  containing  the  renewal 
application  and  other  information  or:  the 
license  renewal  process.  In  addition,  we 
adjust  the  timetable  for  LPTV'  broadcast 
renewal  announcements  to  rcft'Ct  the 
fact  that  these  licensees  do  not 
necessarily  operate  on  a  set  broadcast 
schedule. 

2.  The  current  rules  provide  that  LPTV 
licensees  that  locally  originate 
programming  are  governed  by  47  CFR 
73.3580(d)(1)  and  must  broadcast  their 
announcements  on  their  stations,  and 
that  other  LPTV  operators  are  subject  to 
§  73.3580fg)  and  are  only  required  to 
publish  their  announcements  in  a  local 
newspaper.  Both  types  of 
announcements  miust  contain  basic  facts 
informing  the  public  that  the  licensee 
has  applied  for  renewal  of  its  license. 
This  proceeding  was  initiated  in 
response  to  a  petition  filed  by  CB.A, 
identifying  problems  with  the  text  and 
timing  of  announcements  required  of 
locally  originating  LFFV  operators.  CB.-\. 
for  example,  cited  a  problem,  stemming 
from  the  requirement  that  locally 
onginating  LPTV  operators  make 
various  pre-fil'ng  and  post-filing 
announcements  at  a  number  of  specific 
times  throughout  the  broadcast  days. 
CBA  pointed  out  that  LPTV  operators 
may  not  be  able  to  comply  with  this 
timetable  because  they  do  not 
necessarily  operate  on  a  set  broadcast 
schedule  (and.  indeed,  are  not  required 
to  so  operate).  Another  problem  is  that 
the  broadcast  text  contains  statemen's 
that  do  not  accurately  reflect  LPTV 
licensing  renewal  obligations. 
Specifically,  the  text  implies  that  LPTV 
licensees  must  maintain  a  public 
inspection  file  at  the  station  that 
contains  the  renewal  application  and 
information  concerning  the  license 
renewal  process.  The  actions  enacted  in 
the  R&O  resolve  these  problems 
ideniified  by  CBA. 

3.  Therefore,  we  will  continue  to 
require  locally  originating  LPTV 
operators  to  broadcast  their  renewal 
announcements,  but  we  will  clarify  the 
requirem.ents  in  the  Rules  to  eliminate 
references  that  are  inapplicable  *  ^  !i^\' 
licensees.  We  will  not  adopt  a 
newspaper  notice  requirement  for 


locally  originating  operators  because  we 
find  that  the  best  way  to  obtain 
informed  com.ments  about  the  licensee 
and  past  operations  of  a  locally 
originating  LPTV  station  is  to  require  the 
broadcaster  to  notify  its  viewers  over- 
the-air  of  its  renewal  application.  Full- 
service  broadcasters  are  required  to 
broadcast  their  renewal  announcements 
for  this  reason  and  we  believe  this  same 
rationale  applies  to  LPTV  licensees  that 
offer  local  programniing.  We  note, 
however,  that  while  a  broadcast 
renewal  announcement  is  the  preferred 
way  of  informing  the  public  of 
impending  renewal,  it  is  simply  not 
technically  feasible  for  non-originating 
stations,  which  will  continue  to  be 
subject  to  the  newspaper  publication 
requirement. 

4.  LPTV  operators  that  originate  local 
programming  will  still  be  required  to 
broadcast  their  renewal  announcements. 
However,  as  reflected  below,  we  are 
modifying  those  parts  of  S  73.3580  that 
do  not  accurately  reflect  LPTV 
scheduling  requirements  and  licensing 
obligations.  Thus,  locally  originating 
licensees  will  be  allowed  to  air  their 
pre-  and  post-filing  renewal 
announcements  at  times  permitted  by 
their  broadcast  schedule  that  are  closest 
to  the  times  now  designated  in  the  rules 
for  commercial  TV  stations. 
Additionally,  we  will  no  longer  require 
these  licensees  to  make  statements  in 
their  pre-  and  post-filing  renewal 
announcements  indicating  that  there  is  a 
public  inspection  file  at  the  station 
containing  the  renewal  application  and 
other  information  on  the  license  renewal 
process.  Finally,  we  will  require  non- 
originating  LPTV  operators  and  FM  and 
TV  translators,  now  subject  to  a 
newspaper  notice  under  §  73.3580(g),  to 
inform  the  public  in  the  newspaper 
notice  that  it  may  participate  in  the 
renewal  process. 

Final  Rcgulatorv  Flexibility  Analysis 
Statement 

5  Fhjrsuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605,  it  is 
certified  that  this  decision  will  have  a 
positive  impact  on  a  substantial  number 
of  small  entities  because  it  clarifies  and 
updates  the  license  renewal 
announcement  requirements,  making 
them  easier  to  understand  and  comply 
with  and  more  effective  in  meeting  the 
needs  of  the  licensees  and  the  public. 

6.  The  Secretary  shall  send  a  copy  of 
this  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  No. 


96-354,  94  Stat.  1164.  5  U.S.C.  Section 
ometseq..  (1981)). 

7.  Accordingly,  it  is  therefore  ordered 
That  pursuant  to  the  authority  contained 
in  sections  4  and  303  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154.  303,  part  73  of 
the  Commission's  Rules  is  amended  as 
set  forth  below. 

8.  //  is  further  ordered  That  the 
amendments  to  47  CFR  part  73  adopted 
in  the  Report  and  Order  will  be  effective 
on  May  26.  1992. 

Further  Ordered  that  Gen.  Docket  No. 
95-54  is  terminated. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  Television 
broadcasting. 

Amendatory  text 

Part  73  of  title  47  of  the  Code  Of 
Federal  Regulations  is  amended  to  read 
as  follows: 

1.  The  Authority  Citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

2.  Section  73.3580  is  amended  by 
revising  paragraphs  (d)(1)  and 
{g)(l)(ii)(G),  by  revising  the  first  two 
sentences  of  paragraph  (g)  introductory 
text  and  the  second  sentence  in 
paragraph  (h),  by  redesignating  existing 
paragraphs  (d)(4)(i)(A)  and  (d)(4)(ii)(A) 
as  (d)(4){i)(B)  and  (d)(4)(ii)(B).  by  adding 
new  paragraphs  (d)(4)(i)(A)  and 
(d)(4)(ii)(A)  and  by  adding  paragraphs 
(d)(4)(i)(B)(4),  (d)(4)(ii)(B)(4)  and 
(g){l)(ii)(H)  to  read  as  follows: 

i  ■;'3  3S80     Local  public  notici'  of  fiiing  of 
DrosOcast  sppitcations 

•  •  •  •  • 
(d)  *  *  * 

(1)  An  applicant  who  files  for  renewal 
of  a  broadcast  station  license,  other 
than  a  low  power  TV  station  license  not 
locally  originating  programming  as 
defined  by  S  74.701(h),  an  FM  translator 
station  or  a  TV  translator  station 
license,  must  give  notice  of  this  filing  by 
broadcasting  announcements  on 
applicant's  station.  (Sample  and 
schedule  of  announcements  are  below.) 
Newspaper  publication  is  not  required. 
An  apphcant  who  files  for  renewal  of  a 
low  power  TV  station  license  not  locally 
originating  programming  as  defined  by 
§  74.701(h),  an  FM  translator  station  or  a 
TV  translator  station  license  will 
comply  with  (g)  below. 

•  «        ♦        •        • 
(4)  •   •   * 

(i)  *   *   * 

(A)  An  applicant  who  files  for 
renewal  of  a  low  power  TV  station 
locally  originating  programming  (as 
defined  by  S  74.701(h))  shall  broadcast 
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th.5  announcement,  except  that 
statements  indicating  there  is  a  public 
inspection  file  at  the  station  containing 
the  renewal  apphcation  and  other 
information  on  the  license  renewal 
process,  shall  be  omitted. 

(4)  For  low  power  TV  stations  locally 
originating  programming  fas  defined  by 
§  74.701(h)].  at  the  same  time  as  for 
commercial  TV  stations,  or  as  close  to 
that  time  as  possible. 

(ii)  *  *  • 

(A)  An  applicant  who  files  for 
renewal  of  a  low  power  TV  station 
locally  originating  programming  (as 
defined  by  §  74.701  [h))  shall  broadcast 
this  announcement,  except  that 
statements  indicating  there  is  a  public 
inspection  file  at  the  station  containing 
the  renewal  application  and  other 
information  on  the  license  renewal 
process,  shall  be  omitted. 

(B) •  •  • 

(4)  For  low  power  TV  stations  locally 
originating  programming  {as  defined  by 
§  74.701(h)),  at  the  same  time  as  for 
commercial  TV  stations,  or  as  close  to 
that  time  as  possible. 


(g)  An  applicant  who  files  for 
authorization  or  major  modifications,  or 
a  major  amendment  thereto,  for  a  low 
power  TV,  TV  translator,  TV  booster. 
FM  translator,  or  FM  booster  station, 
must  give  notice  of  this  filing  in  a  daily, 
weekly  or  biweekly  newspaper  of 
general  circulation  in  the  community  or 
area  to  be  served.  Likewise,  an 
applicant  for  assignment,  transfer  or 
renewal,  or  a  major  amendment  thereto, 
for  a  low  power  TV,  TV  translator  or  FM 
translator  station,  must  give  this  same 
type  of  newspaper  notice.  *  *  * 

(1)  *  *  * 

(ii)  •  •  • 

(G)  A  statement,  if  appbcable,  that  the 
station  engages  in  or  intends  to  engage 
in  rebroadcasting.  and  the  call  letters, 
location  and  charmel  of  operation  of 
each  station  whose  signals  it  is 
rebroadcasting  or  intends  to 
rebroadcast. 

(H)  A  statement  that  invites  comment 
from  individuals  who  wish  to  advise  the 
FCC  of  facts  relating  to  the  renewal 
apphcation  and  whether  the  station  has 
operated  in  the  public  interest. 

(h)  *   *  *  However,  an  applicant  for 
renewal  of  a  license  that  is  required  to 
maintain  a  public  inspection  file,  shall 
within  7  days  of  the  last  day  of 
broadcast  of  the  required  publication 
announcements,  place  in  its  pubUc 
inspection  file  a  statement  certifying 
compliance  with  §  73.3580  along  with 
the  dates  and  times  that  the  pre-filing 


and  post-filing  notices  were  broadcast 
and  the  text  thereof.  *  *  * 


Federal  Communications  CommiRsion. 
Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  92-9420  Filed  4-21-92;  8:45  am] 

BflXmO  CODE  (712-01-M 


GENERAL  SERVICES 


A3V  '^i,;",^niT|ON 

4S  CFR  ParU  501,  514,  532,  a  c  152 

[APO  2S00.12A  CHGE  37] 

Acquisition  -viau.at.:.  .^  Miscc'ianeou* 
Changes 

agency:  Office  of  Acquisition  Policy. 
GSA. 

action:  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  amended  to  revise  section 
501.105  to  update  the  list  of  OMB  control 
numbers;  revise  section  501.170-1  to 
update  the  handbook  reference;  revise 
section  501.603-70  to  amend  paragraphs 
(h)(l)(ii)  to  refer  to  Basic  Procurement  or 
Introduction  to  Contracting  and  to 
amend  paragraph  (h)(l)(v)  to  delete  the 
requirement  for  the  Advanced 
Procurement  Management  Course; 
revise  section  514.406-3  to  substitute 
"contracting  director"  for  the  "Head  of 
the  contracting  activity"  so  that 
determination  regarding  mistakes  in 
bids  may  be  made  by  contract  directors; 
delete  section  532.502-3,  which  is  no 
longer  needed  by  contracting  activities; 
revise  paragraph  (b)  of  clause  552.223-72 
to  delete  an  obsolete  reference  to 
Federal  Standard  313B  and  to  make  the 
definition  consistent  with  FAR  52.223-3; 
delete  section  552.232-74.  which  is  no 
longer  needed  by  the  contracting 
activities  and  to  illustrate  the  February 
1992  edition  of  the  GSA  Form  3503. 
Representations  and  Certifications. 
Copies  of  GSA  Forms  may  be  obtained 
from  the  Director  of  the  Office  of  GSA 
Acquisition  Policy  (VP).  18th  and  F 
Streets.  NW.,  Washington.  DC  20405. 
The  intended  effect  is  to  improve  the 
regulatory  coverage  and  proxnde 
uniform  procedures  for  contracting 
under  the  regulatory  system. 

EFFECTIVE  DATE:  April  30.  1992. 

hovtpvpr    mav  hp  nhsprvpH  pgrlier 

FC.o  f'LJ'^T'-HER  !NFOP.MA-".0»«  CONTACT: 

Ida  M.  Ustad.  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 


SUPPLEMENTARY  INFORMATION: 

A.  Public  Comment* 

Thj,"  file  was  not  published  in  the 
Fedornl  Register  for  public  comment 
because  it  does  not  have  a  significant 
effect  beyond  the  internal  operating 
procedures  of  the  agency. 

B.  Executive  Order  12291 

The  Director.  Office  of  Management 
and  Budget  (OMB).  by  memorandum 
dated  September  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order42291.  The 
exemption  applies  to  this  rule. 

C  Regulatory  Flexibility  .-Vet 

The  Regulatory  Flexibility  Act  (5 
use.  601.  et  seq.)  does  not  apply 
because  the  proposed  rule  was  not 
required  to  be  published  in  the  Federal 
Register. 

n   ^'3pen<.i':k  Reduction  Act 

The  paperwork  reduction  act  does  not 
apply  because  the  rule  does  not  impose 
any  recordkeeping  requirements  or 
information  collection  requirements  on 
contractors  or  the  public  that  require  the 
approval  of  OMB  under  44  U.S.C.  3501, 
et  seq. 

List  of  Subjects  in  48  CFR  parts  501, 
514,  532  andf  552  continues  to  read  as 
follows;  Government  prociirement. 

48  CFR  parts  501,  514,  532,  and  552  are 
amended  as  set  forth  below. 

1.  The  authority  citation  for  48  CFR 
parts  501,  514.  532  and  552  continues  to 
read  as  follows. 

Authority:  40  U  S.C  48fiTr1 

PART  501— GENERAL  SERVICES 
ADMiWiSTRATION  ACOLMSmON 
REGULATION  SYSTEM 

2.  Section  501  105  is  revised  to  read  as 
follows; 

5C  '  105     OMB  Approval  under  ttie 
Paperwork  RecJuctlcn  Act 

Tnt;  foliowin^  OMB  control  numbers 
apply: 


GSAP  reference 


507  305 

509  105-1(a). 


510.004-70.. 

510  011(1) 

512.104(a)(2) 

512.104(a)(4) 

51 4.201  (7)(a) -.. 

5l6  203-4(b) 

516.505 -. 

519  70a<b) 

522  406-6 -. 

523.370... _.. 

525  105-70(d)  ...._. 

525.205 

532.502-3 - 

532  905-70 

532.905-71 


OMB 
control  No. 


3090-0104 
3090-0007 
3090-0203 
3090-0248 
3090-0204 
3090-0204 
3090-0200 
3090-0243 
3090-0248 
3090-0252 
1215-0140 
3090-0205 
3090-0196 
309O-02A0 
3090-0229 
900CV-Q102 
3O9C-O080 


501.603-70 
program  (C( 
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1  4649 


GSAR  reference 


537  110(a) _ 

537. 11 0(b)  .„ 

538.203-71  (a)  ... 
538.203-72(b)... 

542.1107 _ 

546  302-70 _. 

546  302-71 

546.570 

552.207-70 

552.21 0-74.™_. 

552  210-79 „ 

552.212-1 

552 2 12-71 

552  214-75 

552.216-71 

552.216-73 „ 

552219-73 „ 

552  223-71 

552  225-70 

552  225-75. 

5  52.228-74  .„ 

552.232-74 

552232-79 

552.237-70 

552  237-71 

552.238-70 

552.238-72 

552242-70 

552  246-70 „ 


552  246-72 

552  249-71 

G5A-72 _ „.....;. 

GSA-72-A 

G,SA-527 

GSA-618-0 *..._ 

GSA-1142 

GSA-1364 

GSA-1678 _.... 

GSA-2419 

570  802(c) 


0MB 
control  No 

3090-C197 

3090-0006 

3090-C121 

3090-0250 

3090-0027 

3090-0027 

3090-0027 

3090-0227 

3090-0104 

3090-0203 

3090-0246 

3090-0204 

3090-0204 

3090-0200 

3090-0245 

3090-0246 

3090-0252 

3090-0205 

3090-0196 

3090-024C 

3090-0169 

3090-0229 

3090-0080 

3090-0197 

3090-0006 

3090-0250 

3090-0121 

3090-0027 

3090-0027 

3090-0027 

3090-0227 

3090-0121 

3090-0121 

3090-0007 

1215-0149 

3090-0080 

3090-0086 

3090-0027 

9000-0102 

3090-0066 


3.  Section  501.170-1  is  revised  to  read 

as  follows: 

501.170-1     GSA  orders  and  handbooks. 

Internal  agency  guidancp,  as 
described  in  FAR  1.301(aj[2),  must  be 
issued  by  heads  of  contracting  activities 
m  the  form  of  a  GSA  order  or  handbook. 
GS.A.  orders  and  handbooks  must  not 
unnecessarily  repeat,  paraphrase,  or 
o'herwise  restate  the  FAR  and  GSAR. 
Policies  and  procedures  for  issuing  GSA 
orders  and  handbooks  are  in  the  HB, 
Writing  GS.A  Internal  Directives  (OAD  P 
1832.3A). 

4.  Paragraph  (h)(l)(ii)  and  [h)(l)(v)  of 
section  501.603-70  are  revised  to  read  as 
follows: 

501.S03-70     Contracting  officer  warrant 
program  (COWP). 

(h)  *   •    • 

fi)*    •    * 

(ii)  Basic  level  (Does  not  apply  to 
realty  leasing  and  sales  personnel) 

(A)  Small  Purchases/Schedule 
Contracts — 40  hours; 

!'BJ  Basic  Procurement  or  Introdacnon 
to  Contracting — 40  hours; 

(C)  Contract  Administration  for 
Program  Personnel — 40  hours. 


(Applicable  to  Buildings  Managers 
Only): 

(D)  Basic  Fleet  Management 
Procurement — 40  hours  [Only  course 
requir-ed  fir  Fleet  Managers). 
•         •         •         «         • 

(v)  Senior  level  (over  $100,000).  (Does 
not  apply  to  realty  leasing  and  sales 
persoruiel) 

(A)  Executive  Seminar  in 
Acquisition — 24-40  hours: 

(B)  Advanced  Contract 
Administration — 40  hours. 


PART  514— SEALED  BiDDiNG 

5.  Section  514.4(X>-J  is  levibed  to  read 
as  follows: 

514.406-3     Othe'  rr-istakes  .rlk^cicsf'Q 
befor*  award. 

(a)  Delegations  of  authority  by  head 
of  the  agency.  In  accordance  with  FAR 
14.406-3(e),  the  contracting  directors 
(see  502.101)  are  authorized,  without 
power  of  redelegation,  to  make  the 
determinations  regarding  corrections 
and/or  withdrawals  treated  in  FAR 
14.406-3  (a),  (b),  and  (c),  and  to  make  the 
corollary  determinations  not  to  permit 
withdrawal  or  correction  for  reasons 
indicated  in  FAR  14.406-3(d). 

(b)  Format  for  determinations. 
Determinations  under  FAR  14.406-3 
must  be  prepared  in  the  following 
format. 

Findings  and  Administrative  Determination 
Alleged  Mistake  in  Bid  ("Prior  to  Award"  or 
"After  Award") 

By 

(Name  of  Bidder) 

(IFB  No.         ) 

Pursuant  to  Federal  Acquisition  Regulation 
14.406  and  General  Services  Administration 
Acquisition  Regulation  514.406, 1  hereby 
make  the  following  findings: 

Findings 

(List  in  chronological  order  the  information 
required  by  FAR  14.406,  including  a 
numerical  list  of  exhibits) 

Determination 

Based  en  the  above  findings,  I  hereby 
determine  in  accordance  with  FAR  (14.406-3 
(a)  or  (b),  (c),  (d),  (g)  or  14.406-4)  that  (include 
an  appropriate  statement  indicating  the 
determination  to  permit  withdrawal, 
correctioa  etc.). 

Contracting  Officer  (For  determinations 
under  FAR  14.406-3(g)(5)  or  14.40&-4) 

Date 


Date 

I  reviewed  the  above  case  as  to  form, 
technical  accuracy  of  the  proposed 
determination,  and  the  general  accuracy  of 
the  supporting  evidence  and  approve  it  as  to 
legal  sufficiency. 

Assigned  Counsel 

Date 
(c)  Legal  review  and  approval. 
Assigned  counsel  must  approve 
determinations  by  the  contracting 
director  and  contracting  officer 
rej^arding  mistakes  in  bid 

PAhT  6J2--Cu'NTFiACT  FihANCiNQ 

532.502-3     .Removeo. 

6.  Section  532.502-3  is  removed. 

7.  The  clause  date  and  paragraph  (b) 
of  section  552.223-72  are  revised  to  read 
as  follows: 

552.223-"*2     Nonconforming  Hazardous 
Materials. 


Nonconforming  Hazardous  Materials 

(MAR  1992) 

*        •        •        •        * 

(b)  "Hazardous  materials."  as  used  in 
this  clause,  includes  any  material 
defined  as  hazardous  under  the  latest 
version  of  Federal  Standard  No.  313 
(including  revisions  adopted  during  the 
term  of  the  contract). 


552^32-74    (Rer     vM  i 

8.  Section  552.Z3Z-74  is  removed. 

Dated:  April  13, 1992. 

Richard  H.  Hopf  10. 

Associate  Administrator  for  Acquisition 
Policy. 

(FR  Doc  92-9313  Filed  4-21-92:  8:45  am] 
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Contracting  Director  (For  determinations 
under  FAR  14.406-3  (a),  (b).  (c)  or  (d)) 


[;■  r  P  A  R  T  M  £  N  T  0  *■   T  H  E,  I H  T  E  i^  i  ■ ;,)  H 
f  'Sh  and  'iV'Sd!:'f  Ser  k-'ce 
5  ;;;■  Q  r  o  r  a  rt  ''•  ^ 
f-'.N    IJ  :S    Af" 

E,->dangtred  and  T's-ireatened  Wi  ■;;ii;e 
end  riants,  Dete'^minstion  o' 
^■■■iieatened  Stati.;B  tor  Sedu^-' 
infegr'toiiuT)  ssp   leedyi  (i„eed>  s 
f  oseroot) 

AGENCY  Fish  and  Wildlife  Service. 
Interior. 

actiom:  Final  rule. 

SUMMARY-  The  Service  determines 
b'j'S^::: .:  tegrifolium  ssp.  leedyi  (Leedy's 
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rosercot)  to  be  a  threatened  species 
under  the  authority  of  the  Endangered 
Species  Act  of  1973.  as  amended  (Act). 
This  rare  inhabitant  of  algific  talus  cliffs 
occurs  in  only  six  locations  (four  sites  in 
Minnesota  and  two  sites  in  New  York). 
The  species  is  threatened  by  the  rarity 
of  its  fragile  and  unique  "cliff-side" 
habitat.  This  action  will  implement 
Federal  protection  provided  by  the  Act 
for  Leedy's  roseroot.  Critical  habitat  is 
not  being  designated. 
EFFECTIVE  date:  May  22. 1992. 
addresses:  The  complete  file  for  this 
raie  i3  available  for  inspection  during 
normal  business  hours  at  the  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  Federal  Building,  Fort 
Snelling,  Twin  Cities.  Minnesota  55111. 
FOR  FVJR-'WER  INFORMATION  COHTACT: 
M:.  Cra.g  lcr.r;.r..  Chief.  Division  of 
Endangered  Species  (See  ADDRESS 
section),  at  612  725-3276  or  FTS  72S- 
3276. 

SUPPt£McNT4Sy  INFOPW-"^  ON 

Background 

Leedy's  roseroot,  Ssdum  integrifolium, 
spp.  leedyi  (Rosendahl  et  Moore) 
Clausen,  was  discovered  by  John  L. 
Leedy  in  1936  growing  high  on  a 
limestone  cliff  along  the  Root  River  in 
Olmsted  County,  Miimesota  (Clausen 
1975).  Leedy's  roseroot  is  an  isolated 
subspecies  of  a  common  western  United 
States  species.  The  range  of  the  western 
subspecies  and  Leedy's  roseroot  do  not 
overlap  and  they  appear  to  have  been 
isolated  for  a  long  time  (approximately 
10,000  years).  Leedy's  roseroot  is  more 
robust  than  most  other  SeJu/T?  species 
and  it  is  characterized  by  tall  floral 
stems.  Its  leaves  are  glaucous,  oblong, 
and  blue-green,  averaging  30mm  long, 
with  irregularly  dentate  to  entire 
margins.  The  plant  is  dioecious  and  the 
flowers  are  small,  arranged  in 
corymobose  cymes.  The  petals  are 
usually  dark  red  with  varying  shades  of 
yellowish  white  at  the  base.  Some 
populations  from  Minnesota  have  petals 
that  are  dark  red  to  the  base  and  others 
have  petals  with  greenish  white  bases. 
Observations  at  one  Minnesota  site 
(Wayne  Ostlie,  The  Nature 
Conservancy,  Iowa  Chapter,  in  litt, 
1991)  reveal  that  entire  flower  heads  are 
sometimes  yellow  or  green/yellow  and 
occur  with  red  flowered  plants.  Leedy's 
roseroot  plants  at  another  Minnesota 
location  have  been  noted  to  have  orange 
flower  heads  (Frest  1986).  Some  plants 
in  New  York  have  petals  with  yellow  or 
greenish  yellow  at  the  base.  The 
subspecies  has  a  thick,  scaly  rhizome 
that  is  usually  conspicuous  in  the 
crevices  of  rock  cliffs  where  it  grows 


(Rosendahl  and  Moore  1947;  Coffm  and 
PfannmuUer  1988). 

Leedy's  roseroot  grows  on  cliffs  that 
have  cold  water  dripping  into  the  soil  in 
Minnesota  (limestone  cliffs  with  bands 
of  bentonite)  and  on  Umestone  and  shale 
cliffs  in  New  York.  The  plant  is  limited 
to  those  areas  on  the  cliffs  where  ground 
water  seeps  through  the  cracks  In  the 
rock.  As  a  result,  the  local  environment 
remains  cool  and  wet  throughout  the 
summer,  a  condition  probably  similar  to 
the  climate  of  the  last  ice  age.  Leedy's 
roseroot  is  believed  to  be  a  remnant  of 
the  Pleistocene  flora  and  it  may  have 
once  ranged  across  most  of  the 
continent  before  the  last  period  of 
glaciation  (Coffin  and  Pfannmuller  1988). 

Leedy's  roseroot  was  added  to  the 
Plant  Notice  of  Review  in  1990  as  a 
Category  2  species.  Receipt  of 
subsequent  additional  information 
indicates  that  the  species  warrants  the 
protection  of  the  Act  because  of  its 
rarity  and  threats  of  habitat  alteration. 
At  present  it  is  known  to  occur  in  only 
six  sites;  five  of  these  sites  are  viable. 
Four  locations  occur  in  Minnesota  and 
two  in  New  York.  In  Minnesota,  the 
population  at  each  site  contains  1000  to 
3000  individuals  and  occupies  over  100 
yards  of  cliff  face.  The  four  Minnesota 
locations  include  Deer  Creek  and  Bear 
Creek  (in  Fillmore  County).  Simpson 
Cliff  and  the  Whitewater  Wildlife 
Management  Area  (in  Olmsted  County) 
(Ostlie,  in  litt,  1988,  Coffin  and 
Pfannmuller  1988.  Refsnider,  pers. 
comm.).  The  New  York  population  on 
the  western  edge  of  Seneca  Lake,  with 
approximately  10,000  individuals  in  an 
area  1  to  2  miles  long  (Rosendahl  and 
Moore  1947).  A  population  count  in  1991 
by  the  New  York  Natural  Heritage 
Program  staff  indicates  that  this 
population  may  now  number 
approximately  6,000-10,000  individual 
plants  (Stephen  Young.  New  York 
Heritage  Botanist,  pers.  comm.  1991).  A 
single  robust  individual  plant  occurs  at 
Watkins  Glen,  but  is  thought  to  have 
been  introduced  (Clausen  1975). 

Because  of  its  unique  habitat,  the 
subspecies  is  often  associated  with 
other  globally  rare  and  endangered 
species.  For  example,  several  species  of 
rare  landsnails  are  often  found  in 
conjunction  with  Leedyi's  roseroot 
including  Novisuccinea  ssp.  A  and  N. 
ssp.,  and  Vertigo  hubrichti.  In  addition, 
several  rare  plants  are  known  to  occur 
at  the  Minnesota  sites  including  Draba 
arabisans.  Arabis  laevigata  (smooth 
rock  cress),  and  Poa  wolfii  (Wolfs  spear 
grass)  (Ostilie  in  litt.,  1988). 


Summary  of  comments  and 
Recommendations 

In  the  June  18.  1991.  proposed  rule  and 
associated  notifications,  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  a  final 
rule.  Appropriate  state  agencies,  county 
governments,  Federal  agencies. 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  inviting  general  public  comment 
were  published  m  the  Ithaca  Journal 
(Ithaca.  New  York]  on  July  23, 1991,  the 
Watkins  Review  and  Express  (Watkins 
Glen,  New  York)  on  July  24,  1991.  and 
the  Post-Bullet:n  (Rochester,  Minnesota) 
on  July  20. 1991.  Several  New  York 
landowmers  responded  via  telephone 
and  were  provided  information  that 
explained  the  listing  process.  New  York 
Congressman  Alfonse  D'Amato's  office 
called  in  response  to  an  inquiry'  from  a 
constituent.  A  letter  was  sent  to  the 
Congressman's  office  explaining  the 
status  of  Sedum  integrifolium  ssp.  leedyi 
and  how  Federal  and  state  rare  plant 
laws  would  affect  landowners.  Eleven 
written  comments  were  received  from 
the  following  and  are  discussed  below: 
the  Minnesota  Department  of  Natural 
Resources,  the  Minnesota  Department  of 
Agriculture,  the  Olmstead  County 
Minnesota  Planning  Department  the 
Minnesota  Farm  Bureau  Federation,  six 
private  individuals  (five  of  whom  are 
landowners),  and  the  Iowa  Chapter  of 
The  Nature  Conservancy.  Comments 
supporting  the  propos,i!  were  received 
from  the  Miimesota  Department  of 
Natural  Resources,  The  Iowa  Nature 
Conservancy,  and  one  New  York 
landowner.  Six  commenters  offered 
additional  Information  and  thoughts 
about  the  species  but  did  not  take  a 
position  on  the  listing.  Two  private 
individuals  opposed  the  action  and 
raised  the  following  issues: 


Issue  1 

Although  rare,  the  species  has 
survived  since  the  ice  age,  adapted  to 
current  conditions,  and  does  not  appear 
to  have  difficulty  in  surv  iving.  Why 
protect  the  plant?  The  Fish  and  Wildlife 
Service  should  spend  time  doing 
something  about  the  zebra  mussel. 

Sen-ice  response 

The  Endangered  Species  Act  of  1973, 
as  amended,  requires  that  the  Service 
take  actions  necessarv'  to  protect  the 
ecosystems  upon  which  endangered  and 
threatened  species  depend  and  recover 
them  to  the  point  where  protection  of 
the  Act  is  no  longer  necessary.  Although 
Leedy's  roseroot  has  survived  since  llit- 
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Irtst  ice  age  and  has  adapied  to  current 
conditions,  its  continued  survival  is 
threatened  by  habitat  loss  and 
degradation.  Based  on  the  best 
biologicai  data  available  fur  Leedy  s 
rnseroot,  the  Service  beUeves  it  is 
prudent  to  place  the  species  under  the 
protection  of  the  Act.  This  action  v»iii 
enable  the  Service,  state  conser%aiion 
agencies,  interestec  individuals,  and 
private  organizations  to  initiate  actions 
tc  prevent  further  decline  of  the  species 
and  chart  a  course  to  recovery.  This  is 
par'icutariy  important,  since  we  are  at  a 
stage  with  this  species  where  its 
survival  can  be  assured  with  some 
specific  protection  actions.  Alerting 
irindowners  and  the  public  to  the 
bidlcgy  of  the  species  and  the  need  for 
habitat  protection  are  some  of  the  initial 
actions. 

The  Ser.ice  has  begun  to  address  the 
impacts  of  the  zebra  mussel  on  native 
frps^water  mussel  species  by  evaiualing 
the  effects  of  chemicals  proposed  for 
zebra  mussel  control  on  non-target 
o'ganisms.  We  have  also  identified  the 
need 

phvsi'jioaicai  and  biochemical 
characteristics  of  native  mussels  in 
variou.';  river  systems  before  zebra 
mussf  Is  become  established  (Diane 
Waller.  Aquatic  Biologist.  Fish  and 
W  ildlife  Service,  in  Hit.  1991). 

Issue  2 

Residential  development  along  Seneca 
Lake  (New  Yorki  is  not  proceeding  at  a 
pace  w.th  other  areas  Current  New 
York  State  watershed  regulations  and 
rare  species  legislation  offer  protection 
for  Leedy's  roseroot,  and  citizens  are 
'environmentally  aware,"  so  why  are 
we  spending  time  on  this? 

Service  response 

The  Service  recognizes  the  importance 
of  state  and  local  legislation  and  other 
protection  efforts  to  protect  and  recover 
rare  species.  Placing  species  under  the 
protection  of  the  Endangered  Species 
Act  of  1973.  as  amended,  strengthens 
local  protection  positions  and  provides 
additional  resources  for  the  recovery  of 
species.  It  is  important  to  note  that 
Leedy's  roseroot  is  not  restricted  to  New 
York,  but  occurs  in  Minnesota,  where 
protection  is  not  provided  to  the  same 
degree.  Placing  this  species  under  the 
protection  of  the  Act  insures  protection 
and  recovery  range- wide.  The  Service 
will  be  in  a  position  to  devote  resources 
for  research  and  habitat  protection. 

Is^ue  3 

If  the  Fish  and  Wildlife  Service  would 
search  sim.uar  areas  m  Oiuo,  Tennessee. 
Kentucky,  and  Pennsylvania,  we  wouid 


probably  discover  additionn! 

populations 

Servicp  rpsDonse 

Extensive  surveys  have  been 
conducted  for  this  species,  based  on 
historical  records:  botanists  have 
searched  for  rare  plant  species  since 
early  settlement  times.  Range-wide 
surveys  within  New  York  and 
Minnesota  have  been  completed,  and 
the  Sei^ice  believes  the  records  for  this 
species  are  complete.  Status  surveys 
were  not  conducted  in  areas  outside  of 
the  species  histoncal  range.  The  Service 
does  not  believe  that  additional  surveys 
will  reveal  appreciably  more 
occurrences  of  this  species. 

Issue  4 

Shouldn't  the  Service  attempt  to 
stimulate  interest  for  this  plant  as  a 
commercial  product,  which  would 
encourage  people  to  plant  the  species  as 
an  addition  to  rock  gardens? 


The  purpose  of  the  Act  is  to  preserve 
ecosystems  upon  which  endangered  and 
threatened  species  depend  and  recover 
species  to  the  point  where  they  are  no 
longer  in  danger  of  extmction.  Affording 
coverage  of  the  Act  to  a  species  is  not 
for  the  purpose  of  utilizing  them  for 
commercial  endeavors.  Due  to  the 
plant's  unique  habitat  needs  it  may  not 
be  feasible  for  the  plant  to  be  utilized  for 
commercial  product.  The  Service  is  not 
aware  of  any  commercial  interest  in  this 
species. 

The  Service  has  considered  all  eleven 
comments  received  and  has 
incorporated  them  into  this  final  rule  as 

appropriate. 

feunimarv  of  Factors  Affecting  the 

Snecips 

After  a  thorough  review  and 
consideration  of  all  available 
information,  the  Service  has  determined 
that  Sedum  integrifolium  ssp.  leedyi 
(Rosend.  and  Moore)  Clausen  should  be 
classified  as  a  threatened  species. 
Section  4{a)n)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq),  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Usts.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Sedum  integrifolium  spp 
leedy}  (Leedy's  roseroot)  are  as  follows 


A.  The  Present  or  Threatened 
Destruction.  Modification,  or  ' 

Curtailment  of  its  Habitat  or  Range 

In  Minnesota,  ground  water 
contamination  and  change  are  the 
greatest  threat  to  this  subspecies. 
Contamination  of  ground  waler  is  likely 
through  filling  or  dumping  in  sink  holes 
adjacent  to  the  cliffs.  Sink  holes  are 
highly  vulnerable  because  they  provide 
direct  access  to  the  ground  water  and 
are  the  main  source  of  seepage  on  the 
cliffs.  One  of  the  largest  sink  holes 
behind  Simpson  Cliff  in  Minnesota  has 
already  been  used  for  dumping. 

In  New  York,  the  Glenora  Cliff  site  is 
threatened  by  residential  development 
along  Seneca  Lake.  The  uplands 
adjacent  to  the  cliff  are  primarily 
wooded  and  the  homes  are  being  built 
away  from  the  cliff  edge  along  Glenora 
Road.  However,  many  homeowners 
have  built  stairs  down  to  the  lake  shore 
and  some  have  cleared  vegetation  from 
the  cliff  to  enhance  their  view  of  the 
lake.  In  some  areas,  trees  have  been  cut 
and  dumped  over  the  cliff  edge  onto  the 
areas  where  the  roseroot  grows.  These 
changes  can  directly  affect  the  plants,  as 
well  as  affect  the  microhabitat  of  the 
area,  which  can  make  it  less  suitable  for 
a  roseroot  population. 

The  use  of  agricultural  pesticides  in 
adjacent  upland  farmland  (cropland  in 
Minnesota  and  vineyards  in  New  York) 
may  directly  affect  the  quality  of  the 
ground  water.  However,  in  Minnesota,  if 
Leedy's  roseroot  is  affected  as  a  result 
of  chemical  use  on  adjacent  agricultural 
lands,  no  violation  will  result  as  long  as 
reasonable  care  was  taken  during  the 
chemical  appUcation  process.  Road 
building  and  quarrying  within  karst 
formations  of  the  Minnesota  region  pose 
additional  threats.  This  type  of 
disruption  would  affect  the  subsurface 
water  flow  in  an  area  and  change  the 
ground  water  seepage  at  a  cliff  face. 
Since  the  plants  require  this  seepage, 
any  change  in  ground  water  flow  could 
affect  them.  Residential  development 
and  alteration  of  the  cUff-face  and  cliff- 
top  habitat  around  Seneca  Lake  in  New 
York  could  also  affect  ground  water 
quality  and  flow. 

Erosion  of  the  chffs  is  another  major 
threat.  The  slopes  are  unstable  and.  in 
places,  overlying  vegetation  sloughs  off 
to  leave  behind  bare  talus  and  soil. 
Natural  erosion  and  rock  slides  often 
result  in  the  loss  of  individual  plants.  In 
1990.  runoff  from  heavy  rains  dislodged 
many  individual  plants  from  the  cliff 
face  at  Deer  Creek  in  Minnesota. 
Uncontrolled  cropland  runoff  has  cut 
gulhes  into  at  least  one  of  the  sites  in 
Minnesota.  Grazing  is  a  threat  at  one 
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.Vlinp.esota  site,  especially  where  the 
cliff  gives  way  to  a  more  gentle  slope 
where  Leedy's  roseroot  plants  that  may 
have  been  dislodged  from  higher 
elevations  have  again  taken  root.  The 
talus  slope  below  the  Deer  Creek  cliff  in 
Minnesota  was  extensively  damaged  by 
grazing  in  1990.  The  grazing  completely 
extirpated  another  rare  plant 
population,  Chrysosplenium  iowense. 
from  the  site.  Logging  in  the  hardwood 
forests  above  some  of  the  Minnesota 
sites  may  cause  problems  with  erosion 
in  the  future  (Coffm  and  Pfannmuller 
1988.  Ostlie  1988). 

B.  0\-enjtilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Commercial  trade  in  this  species  is 
not  known  to  occur.  It  seems  unlikely 
that  cnrrjnercial  trade  wiU  develop 
because  the  species  is  difficult  to 
propagate  or  cultivate. 

C.  Disease  or  Predation 

None  that  is  known  to  affect  this 
taxon. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Sedum  integrifolium  ssp.  leedyi  is 
legally  protected  in  New  York,  where  it 
is  listed  as  endangered.  State  law 
prohibits  removal  or  destruction  of  the 
plant  without  permission  of  the 
landowner.  The  largest  population  at 
Seneca  Lake  in  New  York  is  privately 
owned.  A  one-acre  parcel  of  land 
containing  Leedy's  roseroot  along  289 
feet  of  Seneca  Lake  is  legally  protected 
by  the  Finger  Lakes  Land  Trust  with  a 
conservation  easement  through  The 
Nature  Conservancy.  The  subspecies  is 
listed  as  endangered  in  the  State  of 
Minnesota  where  the  state  Endangered 
Species  Act  prohibits  the  taking, 
transport,  or  sale  of  any  endangered  or 
threatened  plant  or  animal  (or  parts 
thereof).  However,  the  Minnesota  law 
has  numerous  exceptions  that  weaken 
its  coverage  in  agricultural  areas.  Three 
of  the  four  areas  in  Minnesota  with 
Leedy's  roseroot  are  in  agricultural 
areas  and  are  owned  privately,  and  the 
fourth  site  is  owned  and  protected  by 
the  State  of  Minnesota  (plans  are 
needed  for  tiie  specific  protection  of 
Leedy's  roseroot  at  this  site).  Two  of  the 
privately-owned  sites  have  been 
registered  in  the  Minnesota  Registry  of 
Natural  Areas  with  The  Natiire 
Conservancy,  but  the  registry  does  not 
confer  legally  binding  protection.  The 
Federal  Endangered  Species  Act  offers 
possibilities  for  additional  protection  of 
this  taxon  through  section  6  cooperation 
between  the  states  and  the  Service  and 


through  section  7  (interagency 
cooperation)  requirements. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

In  addition  to  the  dangers  of 
development,  ground  water 
contamination,  erosion,  and  grazing,  the 
subspecies  is  highly  vulnerable  because 
the  areas  where  it  is  located  are 
isolated,  disjunct,  few  in  number,  and, 
for  the  most  part,  they  are  privately 
owned  and  vulnerable.  It  is  unlikely  that 
more  populations  will  be  foimd  in 
Minnesota  because  extensive  surx'eys  of 
approximately  400  algific  slopes  have 
been  undertaken  during  the  last  10  years 
with  only  one  new  location  for  Leedy's 
roseroot  found  in  1989. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Sedum 
integrifolium  spp.  leedyi  as  threatened. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended. 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretar>' 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 
time.  This  determination  is  based  on  the 
premise  that  such  a  designation  would 
not  be  beneficial  to  the  species  (50  CFR 
424.12).  The  limited  number  of 
populations  and  individuals  of  Leedy's 
roseroot  make  this  plant  vulnerable  to 
taking,  an  activity  difficult  to  enforce 
against  and  only  regulated  by  the  Act 
with  respect  to  plants  in  cases  of  (1) 
removal  and  reduction  to  possession  of 
listed  plants  from  lands  under  Federal 
jurisdiction,  or  their  maUcious  damage 
or  destruction  on  such  lands;  and  (2) 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  in  knowing 
violation  of  any  state  law  or  regulation, 
including  state  criminal  trespass  laws. 
Such  provisions  are  difficult  to  enforce. 
Even  though  this  species  has  not  proven 
to  be  easily  cultivated,  collectors  might 
be  attracted  to  the  locale  of  known 
populations  by  the  publication  of  maps 
and  other  specific  location  information. 
One  of  the  landowners  who  commented 
urged  us  not  to  draw  attention  to  the 
plants'  location,  because  increased 
activity  would  affect  the  cliff  ecosystem. 
The  cliffs  and  slopes  where  these 
populations  are  located  are  unstable 
and  trespass  could  increase  erosion  at 

the  sites.  No  benefit  from  critical  habitat 


designation  has  been  identified  that 
outweighs  the  threat  of  trespass  and 
collection.  The  principal  landowners 
have  been  notified  of  the  location  and 
importance  of  protecting  this  species' 
habitat.  Piotection  of  this  species' 
habitat  will  be  addressed  through  the 
recover^'  process  and  through  Section  7 
consultation  procedures.  The  Service 
fnds  that  designation  of  critical  habitat 
is  not  presently  prudent  for  this  species. 

Available  Conservatioo  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  ur 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  earned  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
pignis  are  discussed,  in  pari,  below.  The 
Minr-isota  Department  of  Resources 
Natural  Heritage  program  continues  an 
ongoing  field  inventory  to  gather 
biolosical  data  and  distributional 
recc-ds  for  'his  species.  Several  private 
landow-ners  in  New  York  are  attempting 
to  preserve  the  wooded  uplands  above 
the  shores  of  Seneca  Lake  in  order  to 
reduce  the  chance  for  groundwater 
contamination.  The  Olmsted  County 
General  Land  Use  Plan  addresses  the 
preservation  of   open  space  "  that 
includes  areas  around  two  Leedy's 
roseroot  sites  in  that  county.  The  county 
has  also  adopted  a  Corripr^hensive 
Water  Management  Plan  that  should 
provide  additional  protection  against 
groundwater  contamination. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagoncy  cooperation  provision 
of  the  Act  are  codified  .it  50  CFR  pari 
402.  Section  7(ai(4l  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  cf  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  cf  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
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activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  for  threatened  species  set  forth  a 
series  of  general  trade  prohibitions  and 
exceptions  that  apply  to  all  threatened 
plants.  All  trade  prohibitions  of  section 
9{a)[2)  of  the  Act.  implemented  by  50 
CFR  17.71,  apply.  These  prohibitions,  m 
part,  make  it  illegal  for  any  person 
subiect  to  the  jurisdiction  of  the  United 
States  to  import  or  export,  transport  m 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  for  sale,  this  species  in  interstate 
or  foreign  commerce,  or  to  remove  and 
redjce  the  possession  of  the  species 
from  areas  under  Federal  jurisdiction,  in 
addition,  for  listed  plants  the  198a 
amendments  (Pub.  L.  100-4:"8)  to  the  Ac 
prohibit  the  malicious  damage  or 
destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  hsted  p!an!s 
1.1  knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  laws.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies.  The  .^ct  and  50 
CFR  17.72  also  provide  for  the  issuance 
of  permits  to  carry  out  otherwise 
prohibited  activities  involving 
t.^reatened  species  under  certain 
circumstances. 


Species 


It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  not  common  in  cultivatmn 
or  in  the  wild.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority  V  S 
Fish  and  Wildlife  Service,  P  O  Box  3^3". 
Arlington.  Virginia  22203,  lelephnne 
(703/35&-2O93), 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4{a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  deterrriir.,:',!-:-: 
was  published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  4i)244,' 
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The  primary  author  of  this  final  rule  it 
William  F.  Harrison.  UiS.  Fish  and 
Wildlife  Service.  Federal  Building.  Fort 

Sne!!ir!g  Tw-n  C-'^rs  M'-iesota  55111. 

last  of  Subjects  m  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

ReKuUilion  Promu!j;;t!i(  ir: 

PART  17— i  AMENDED) 

Accordingly,  part  17.  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows 

.*vuthonty:  16  U.S.C.  1381-1407;  16  U.S.C. 
1531-1544.  16  use.  4201-4245;  Pub.  L  99- 
625. 100  Stat.  3500,  unless  otherwise  noted 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  tinder 
Crassulaceae,  to  the  List  of  Endangered 
and  Threatened  Plants; 

§  17,12     Endangered  ano  t.hreaier>«>d 
plant*. 


(h)  •  •  ♦ 


Statue 


When  listed 


Critical 


Special 


Crassulaceae — Storie 
Pa'nily 


Ofop 


StKl^'r^  inreigrtfo/ium  iso  fesdvi         Leedy's  rose'oot U.S.A.  (MN.  NY)DT. 


460 


N/A 


N/A 


(Final:  Sedum  integrifolium  ssp.  leedyi 

(Rosend.  and  Moore)  Clausen,  Leedy's 
roseroot— Threatened). 

Dfited:  Apnl  7.  1992. 
Richard  N  Smith, 

,-U,'  rx'  Director.  U.S.  Fish  and  Wildlife 

Sp'".  icp 

IFR  Doc  92-91-4  Filed  4-21-92;  8:45  am) 

BJU.IMG  coot  MIO-SMI 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 

i  Docket  No.  910647-2043) 

Endangered  and  Threatened  Species 
Threatened  Status  for  Snake  River 
Spring/Summer  Chinook  Salmon. 
Threatened  Status  for  Snake  River  Fafi 
Chinook  Salmon 

AQEMCy:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 


action:  final  rule. 


summary:  NMFS  has  determined  that 
Snake  River  spring/summer  chinook 
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salmon  [Oncorbynchus  Ishavrytscba] 
and  Snake  River  fall  chinook  salmon  are 
■  species"  under  the  Endanjjered  Species 
Act  of  IS"!,  as  amended,  16  U  S  C  1S31 
et  seq  (ESA),  and  should  be  listed  as 
threatened-  Snake  River  spnng/summer 
Chinook  salmon  have  declined  to  low 
numbers  and  are  dispersed  over  a  large. 
complex  nver  system.  Snake  River  fall 
chinook  salmon  have  substantially 
declined  in  abundance  and  are  currently 
limited  to  a  fraction  of  their  former 
range  Hydrcpower  development,  water 
withdrawal  and  diversions,  water 
storage,  harvest,  and  inadequate 
regula'ory  mechanisms  are  factors 
contnbutins  to  the  decline  of  these 
species  and  represent  continued  threats 
to  their  existence 

In  a  separate  rulemaking,  the  US.  Fish 
and  Wildlife  Sen-ice  (FWSj,  Department 
of  the  Interior,  will  add  the  Snake  River 
spring/ summer  chinook  sahnon  and  the 
Snake  River  fall  chinook  sahnon  to  the 
U.S.  List  of  Endangered  and  Threatened 
Wildlife 

EFFtCnvf  DATt  May  22   V^Z 
FOB  FURTMER  INFOHMATIOH  CONTACT. 

Rob  lones.  N'VfFS,  Protected  Species 
Program..  Environmental  and  Technical 
Services  Division  911  NE.  11th  Avenue, 
room  620,  Portland.  OR  97232,  telephone 
(5031  230-5429  or  FTS-429-5429,  or 
Patricia  Montamo,  N'MFS.  1335  East- 
West  l-iigr-iway  SiUt,T  Spnng,  SID  20910. 
telephone  ISOl:  '13-232:: 
SUPW^MEMTARV  INFORMATION: 

Background 

On  June  7.  1990.  NfMFS  received 
petitions  from  Oregon  Trout,  with  co- 
petitioners  Oregon  Natural  Resources 
Council,  the  Northwest  Environmental 
Defense  Center.  American  Rivers,  and 
the  Idaho  and  Oregon  Chapters  of 
American  Fisheries  Society,  to  list 
Snake  River  spring  chinook  salmon. 
Snake  River  summer  chinook  salmon 
and  Snake  River  fall  chinook  salmon 
under  the  ESA.  NMFS  published  a 
notice  on  September  11, 1990  (55  FR 
37342),  announcing  that  the  petitions 
presented  substantial  scientific 
information  indicating  that  hstings  may 
be  warranted  and  initiated  status 
reviews  by  requesting  information  from 
the  public. 

N'MFS  prepared  the  following 
tecrjiical  papers:  Status  Reviews  for 
Snake  River  Spring  and  Summer 
Chinook  Salmon  (Matthews  and  Waples 
1991)  and  for  Snake  River  Fall  Chinook 
Sa!m.on  [Waples,  Jones,  Beckman.  and 
Swan  1991);  Supplements  to  the  Notices 
of  Determination  [factors  reports)  for 
Snake  River  Spnng; Summer  Chinook 
Salmon  Under  the  Endangered  Species 
Act  [ETSD  1991]  and  for  Snake  River 


Fall  Chinook  Salmon  Under  the 
Endangered  Species  Act  [ETSD  19911. 
NMFS  published  proposed  rules  (June 
27, 1991;  56  FR  29542  and  29547)  for 
hating  Snake  River  spring/summer 
chinook  sahnon  and  Snake  River  fail 
chinook  sahnon  as  threatened  species 
and  requested  comments.  These  final 
rules  are  based  on  the  status  reviews, 
factors  reports,  and  on  comments 
received. 

Summary  of  Comments 

NMFS  received  122  comments  on  the 
proposed  rule  for  the  Snake  River 
spring/summer  chinook  salmon,  and  119 
comments  on  the  proposed  rule  for 
Snake  River  fall  chinook  sahnon.  NMFS 
considered  all  comments  received, 
including  testimony  from  four  public 
hearings  on  the  proposed  rules.  The 
majority  of  comments  relevant  to  listing 
determinations  under  the  ESA  asserted 
that  Snake  River  spring  and  stimmer 
chinook  salmon  are  separate  species 
under  the  ESA.  and  that  Snake  River  fall 
chinook  salmon  should  be  Usted  as 
endangered  rather  than  threatened. 
Many  commenters  provided  information 
pertaining  to  research  needs,  critical 
habitat  and  recovery  plaiming.  Although 
this  information  may  be  useful  in  the 
development  of  any  recovery  plan,  it 
will  not  be  addressed  here.  Information 
pertinent  to  each  hsting  decision  has 
been  incorporated  here.  A  summary  of 
major  comments  relevant  to  the  listing 
determinations  are  presented  below. 

A.  General  Comments 

Some  commenters  opposed  the  NMFS 
interim  policy  for  defining  populations 
of  Pacific  salmon  as  "species"  under  the 
ESA.  Others  supported  the  policy  Some 
stated  that  species  determinations 
should  afford  greater  consideration  to 
life  history  characteristics  and  the 
ecological  significance  of  different 
population  units,  NMFS  considered  and 
addressed  these  comments  in  publishing 
its  final  policy  on  applying  the  definition 
of  "species"  under  the  ESA  to  Pacific 
sahnon  [November  20, 1991;  56  FR 
58612).  Further  guidance  on  the 
application  of  this  poHcy  is  contained  in 
the  NMFS  paper  "Pacific  Salmon  and 
the  Definition  of  'Species'  under  the 
Endangered  Species  Act"  fV\  aples  In 
press),  which  is  available  upon  request 
(see  FOR  FURTHER  INFORMATION 
CONTACT]. 

B.  Consideration  of  Spring  and 
Summer  Chinook  Salmon  as  a  Single 
Species 

Some  commenters  supported  the 
determination  to  consider  Snake  River 
spring  and  summer  chinook  salmon  a 
single  "^>€Cie8"  under  the  ESA.  Others 


stated  that  Snake  River  spring  and 
summer  chinook  salmon  should  each  be 
considered  a  species  for  one  or  more  of 
the  foUovdng  reasons: 

(1)  Each  is  managed  as  a  separate 
unit; 

(2)  Apparent  genetic  similarities 
(based  on  current  technology)  do  not 
prove  that  important  adaptive 
differences  do  not  exist: 

(3)  Life  history  characteristics  differ 
between  the  two  forms:  and 

(4)  Sufficient  data  are  unavailable  to 
consider  them  a  single  species. 

Distinct  populations  under  the  ESA 
may  correspond  to  existing  management 
units,  but  this  will  not  always  be  the 
case.  To  the  extent  that  political, 
economic,  practical,  or  other 
nonbiological  considerations  affect  the 
delineation  of  management  units,  such 
units  may  differ  from  those  the  ESA  is 
intended  to  conserve.  NMFS  agrees  that 
the  failure  to  find  genetic  differences 
using  protein  electrophoresis  does  not 
prove  adaptive  differences  do  not  exist. 
However,  if  available  genetic  techniques 
fail  to  distinguish  distinct  populations, 
then  positive  evidence  to  support 
population  distinctness  must  be  found 
elsewhere.  This  result  places  a  greater 
burden  of  proof  on  other  evidence. 

Differences  in  life  history 
characteristics  between  Snake  River 
spnng  and  summer  chinook  salmon  are 
not  as  definitive  as  some  commenters 
suggest.  Collectively,  the  two  forms  use 
a  diversity  of  run-timing  and  Hfe  history 
strategies,  but  the  distribution  of  such 
characteristics  is  not  discrete  between 
the  two  forms.  Furthermore,  local 
biologists  often  cannot  agree  on  which 
type  is  in  a  given  stream;  for  some 
streams,  classification  offish,  as  spring/ 
summer,  spring  or  summer,  remains 
uncertain.  Some  streams  originally 
thought  to  have  spring-run  fish  (e.g..  the 
I.mnaha  River]  are  now  considered  to 
have  summer  or  spnng/summer  chinook 
salmon.  Thus,  even  if  NMFS  were  to 
recognize  the  two  forms  as  separate 
evolutionily  significant  units  (ESUs),  the 
demarcations  of  the  ESUs  would  be 
uncertain.  Given  this  uncertainty,  NMFS 
believes  that  the  most  biologically 
sound  approach  is  to  afford  protection 
to  the  entire  spectrum  of  spring/ summer 
life  history  forms  as  a  single  ESU.  at  the 
same  tim.e  recognizing  the  importance  of 
conserving  the  diversity  virithin  the  ESU 
(in  run-timing,  life  history 
characteristics,  ecological  and 
geographical  representation,  etc.). 

Several  commenters  stated  that  a  self- 
sustaining  population  of  spring  chinook 
salmon  exists  in  the  Clearwater  River 
drainage,  a  subbasin  of  the  Snake  River. 
and  should  be  included  in  the  ESU. 
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Based  on  available  information,  it 
appears  that  for  the  period  1927  through 
194^),  indigenous  chinook  salmon 
populations  were  precluded  from 
escaping  into  the  Clearwater  River  by 
Ltjwiston  Dam.  Subsequent  efforts  to 
restore  these  populations  included  the 
transfer  of  eggs  from  the  Salmion  River 
and  massive  outplants  of  juveniles  from 
hatcheries  throughout  the  Columbia 
River  Basin.  NMFS  does  not  consider 
fish  of  mixed  nonnative  origin  part  of 
the  ESU  for  Snake  River  spring/summer 
chinook  salmon  (Matthews  and  Waples 
1991). 

C  Application  of  Models  to  Detemine 

Species  Status 

Some  commenters  stated  that  the 

model  used  in  defining  threatened  or 
endangered  status  for  spring/summer 
and  fall  chinook  salmon  was 
inappropriate.  Others  felt  the  model  was 
applicable  but  need  refinement.  Still 
others  staled  that  the  model  was 
accurate  and  used  appropriately.  NMFS 
believes  that,  because  of  the  difficulty  in 
modelling  the  complex  life  history 
patterns  of  Pacific  salm.on.  it  is 
inappropriate  at  the  present  time  to 
place  complete  reliance  on  any  model 
currently  available.  N'MFS  believes  that 
model  results  should  be  used  together 
with  all  other  relevant  information  and 
factors  in  reaching  determinations 
regarding  the  listing  or  delisting  of 
species  under  the  ES.^. 

D.  Status  of  Snake  River  Spring/ 

Summer  Chinook  Salmon 

Some  commenters  stated  that  Snake 
River  spring/sum.mer  chinook  salmon 
should  be  listed  as  endangered.  Others 
supported  a  threatened  listing.  N'MFS 
has  reviewed  available  scientific 
information,  including  1991  returns  to 
the  Snake  River  and  spawning  ground 
observations,  and  has  detenriined  that 
Snake  River  spring/sumimer  chinook 
salmon  should  be  listed  as  threatened. 

E  Status  of  Foil  Chinook  Salmon 

Many  com.menters  stated  that  Snake 
K:\e'  fail  chinook  salmon  should  be 
listed  as  endangered  rather  than 
threatened.  The  threatened  species 
designation  in  the  proposed  rule  was 
based  on  an  assessment  of  the  best 
available  scientific  and  commercial 
inform.ation,  taking  account  of  efforts  to 
protect  the  species.  In  making  its  final 
determination.  NMFS  considered  the 
1991  estimated  escapement  of  318  wild, 
adult  fail  chmook  salmon  above  Lower 
Granite  Dam.  This  represents  a 
considerable  increase  over  the  1990 
estim.ated  escapement  of  78  adults. 
Further,  starting  in  1991,  all  hatchery- 
produced  fall  chinook  from  the  Snake 


and  Umatilla  Rivers  were  tagged  in 
order  to  separate  adult  halcher\'  and 
wild  fish  at  Snake  River  dams.  Tagged 
halchenr'  fish  will  be  prevented  from 
ascending  further  upstream,  while  wild 
fish  will  be  allowed  tc  proceed.  This 
measure  will  be  significant  in  reducing 
any  introgression  of  the  Snake  River 
gene  pool  with  Columbia  and  Snake 
River  hatchery-produced  fall  chinook 
salmon  Furthermore,  at  Lyons  Ferry 
Fish  Hatcher^',  the  practice  of  taking 
wild  fish  for  broodstock  has  been 
stopped  Despite  the  need  for  caution  in 
using  the  most  recent  year  s  figure  in 
determining  a  trend,  this  increase 
approaching  previous  escapement  levels 
typical  of  the  1980s  may  be  attributable. 
at  least  in  part,  to  the  protective 
measures  already  undertaken. 
Consequently,  NMFS  is  issuing  a  final 
determiination  to  list  the  Snake  River  fall 
chinook  salmon  as  threatened  under  the 
ESA. 

F.  Juvenile  Migration 

Several  commenters  stated  that 
hydropower  construction  and  operation 
should  be  described  as  the  primary 
factor  for  the  decline  of  Snake  River 
spring/summer  and  fall  chinook  salmon. 
Others  thought  the  hydropower  system 
was  attributed  excessive  responsibility 
for  these  declines  It  was  not  NMFS' 
intention  to  rank  the  various  factors  for 
decline.  Rather,  the  proposed  rule 
attempted  to  identify  those  factors 
responsible  for  the  decline  of  these 
species. 

One  commenter  stated  that 
hydropower  dams  have  not  contributed 
to  the  delay  of  juvenile  fish  migrants. 
NMFS  does  not  agree.  There  is  ample 
evidence  that  development  and 
operation  of  the  hydroelectric  system 
has  reduced  juvenile  fish  travel  speed 
and  survival  (CBFWA  1991;  Raymond 
1979). 

Commenters  generally  agreed  that 
flows  in  the  Snake  River  at  Lower 
Granite  Dam  up  to  85  thousand  cubic 
feet  per  second  (kefs)  [2.41  thousand 
cubic  meters  per  second  (kcms)) 
materially  improve  the  survival  of 
juvenile  fish  migrating  during  the  spring. 
Most  commenters  also  agreed  that  there 
appears  to  be  additional  survival 
benefits  above  85  kefs  (2.41  kcms),  but 
com.m.enters  differed  markedly  on  the 
significance  of  the  additional  benefit. 
One  commenter  suggested  that  flows  in 
excess  of  85  kefs  (2.41  kcms)  in  the 
Snake  River  and  1^5-180  kefs  (4.96-5.10 
kcm,s)  downstream  m  the  Columbia 
River  are  not  needed  to  assist  juvenile 
fish  migration.  Other  commenters 
supported  the  need  for  flows  up  to  140 
kefs  (3,96  kcms)  in  the  Snake  River  and 
3CX)  kefs  (8.50  kcms)  in  the  lower 


Columbia  River.  NMFS  believes  there  is 
a  relationship  between  increased  flow*, 
decreased  fish  travel  time,  and 
increased  survival,  but  the  incremental 
improvement  in  survival  would  be 
reduced  at  the  upper  end  of  the  flow 
range. 

One  commenter  stated  that 
photoperiod  and  water  temperature  are 
the  primary  factors  controlling  the  onset 
of  juvenile  salmon  smoltification  and 
migration  to  the  sea,  Raymond  (1979) 
reported  that  juvenile  migrations  were 
related  more  closely  to  sudden  rites  in 
water  temperature  than  to  an  increase  in 
river  discharge.  Hoar  (1988)  and  Mains 
and  Smith  (1964)  note  that  factors  such 
as  photoperiod  and  water  temperature 
do  play  a  significant  role  in 
smoltification,  but  also  indicate  a 
stimulus  such  as  a  sudden  increase  in 
river  discharge  is  necessary  to  initiate 
downstream  migration.  A  discussion  of 
the  biology  and  physiology  of  factors 
influencing  fish  migratory  behavior  is 
provided  in  CBFWA  (1991). 

One  commenter  indicated  that  water 
is  not  always  available  to  fulfill  system 
operation  objectives  for  hydropower 
production,  flood  control,  etc.,  in  the 
Snake  and  Columbia  Rivers.  If  water  in 
excess  of  these  objectives  exists,  then 
the  water  budget  is  satisfied.  NMFS 
believes  that  the  water  budget,  as 
planned  by  the  NWPPC,  has  not  been 
implemented  in  the  manner  it  was 
intended.  Other  system  operations  are 
often  addressed  at  the  expense  of 
adverse  limitations  placed  on  the  water 
budget. 

One  commenter  noted  that  juvenile 
fish  survival  estimates  for  di^erent  spill 
levels  at  Lower  Monumental  Dam  on  the 
Snake  River  as  presented  in  the  factors 
report  for  Snake  River  fall  chinook 
salmon  were  incorrect.  NMFS  concurs 
with  the  commenter.  Juvenile  fish 
survival  at  a  facility  lacking  a  screened 
bypass  (Lower  Monumental  Dam)  is 
estimated  to  have  increased  from  a 
prespill  level  of  85  percent  up  to  91 
percent  (with  spill),  indicating  a  6- 
percent  increase.  At  projects  with  an  ice 
and  trash  sluiceway,  survival  is 
estimated  to  have  increased  from  a 
prespill  level  of  90  percent  up  to  91-92 
percent  (with  spill). 

Some  commenters  stated  that  the 
quantity  of  water  diverted  from  the  river 
by  the  Columbia  Basin  Project  (CBP) 
was  insignificant  and  did  not  impact 
fish.  NMFS  notes  that  the  volume  of 
water  diverted  by  the  CBP  (2.3  million 
acre  feet  (MAF))  is  two-thirds  of  the 
Columbia  River  water  budget  and  is 
nearly  twice  the  volume  of  the  Snake 
River  water  budget,  NMFS  does  not 
concur  that  CBP  diversion  is 
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insignificant,  and  believes  that  such 
diversion  could  have  significant 
negative  impacts  upon  the  downstream 
migration  of  Snake  River  spnng/ summer 
and  fall  chinook  salmon.  Other 
commenters  expressed  concern  about 
perceived  impacts  on  fishery  resovxTces 
resulting  from  the  expansion  of  Lhe  CBP. 
NMFS  believes  that  existing  water 
withdrawals  in  the  Coiumbia  River 
Basin  im.pose  impac's  on  SnaJ>;e  River 
sprng/su.mme:  and  fail  chinaok  salmon. 
Proposed  expansions  of  such 
withdrawals  pose  additional  .mpacts. 

One  com.Ti'^nter  noted  that  upstream 
water  use  and  storage  in  Idaho  had  little 
effect  on  -uvenile  migration  prior  to 
construction  of  the  mainstem  Snake 
River  dams.  The  factors  report  only 
summanzed  existing  information  on 
water  storage  and  withdrawals.  The 
significance  of  water  storage  and 
withdrawals  relar.ve  to  other  factors  has 
yet  to  be  determined,  and  will  be 
reviewed  further  during  recovery 
planning  and  through  consultations  on 
specific  Federal  actions  that  may  affect 
hsted  populations 

Some  comm.enters  were  critical  of  the 
ranges  and  estimates  of  specific 
mortality  factors  presented  by  VMFS. 
.VMFS  18  awari*  that  other  e<»t;mH»es 
exist  for  mortality  of  iuvenile  and  adult 
fish  migrating  through  the  mainstream 
Columbia  and  Lower  Snake  River  dams. 
N\tFS  beheves  that  the  best  available 
scientific  information  has  b^'en 
considered  m  these  determinations  ,A.ll 
data  wil!  again  be  considered  during 
cribca!  habitat  determinations, 
consultations,  and  recovery  planning. 
Several  comi.menters  questioned  the 
effectiveness  of  luveniie  bypass 
systems.  While  .WIFS  believes  tha: 
b\T>a88  systems  have  great  potential  for 
reducing  juvenile  mortality  at  dams, 
NMFS  also  recognizes  that  nngomg 
research  and  development  programs  are 
necessary  before  their  foil  potential  can 
be  realized  Concluding  that  bypasses 
are  detrimental  based  on  the 
prelimiinary  results  of  one  study  is 
mappropnate. 

Some  comm.enters  no'ed  that 
predation  was  not  m,entioned  as  a 
specific  cause  of  decline.  F^redabon  a8  a 
factor  m  the  decline  of  Snake  River 
spnng/summer  and  fall  chinook  salmon 
was  addressed  m  the  proposed  r.ile  and 
factors  report  for  each  species 
Substantial  mcreases  m  precaior 
abundance  nave  been  documented 
within  the  range  of  these  fish.  Although 
available  information  indicates  that 
predators  cons'um.e  or  miure  these 
species,  the  extent  to  wnich  predation  is 
a  factor  causmg  the  decline  of  Suhm^ 
River  spnng;  summer  and  fdll  cnmook 
salmon  is  unknown. 


Some  commenters  stated  that 
increased  residence  time  had  little  effect 
on  the  level  of  predation  Recent 
research  (Poe  and  Rieman  196a  Vigg 
and  Burley  1989)  indicates  that  the 
consumption  rate  of  predators  increases 
with  water  tempera t\ire  Water 
temperature  typically  increases  rapidly 
during  the  juvenile  migration  season. 
with  fall  chinook  salmon  outmigrants 
facing  the  highest  temperatures 
Therefore,  as  fish  take  longer  to  move 
through  the  migration  route,  they  are 
exposed  to  predators  for  a  longer 
duration  and  are  subjected  to  increased 
predation  rates  as  temperature  nse. 

G.  Harvest  of  Spring/Summer  Chinook 
Salmon 

Some  commenters  felt  that  the  ocean 
harvest  of  Snake  River  spring/summer 
chinook  salmon  was  a  significant  factor 
in  the  decline  of  this  population. 
Another  commenter  stated  that  harvest 
information  was  only  available  for 
coded  wire  tagged  fish  produced  in 
hatcheries,  and  that  hatchery  fish  were 
not  representative  of  the  wild 
population.  Severed  commenters  stated 
that  the  combination  of  low  survival 
rates  to  recruitment  and  low  sampling 
rates  of  fisheries  resulted  m  madequate 
estimates  of  ocean  harvest  NMFS 
encourages  efforts  to  provide  additional 
information  on  any  harvest  of  Snake 
River  spring/summer  chinook  salmon. 
Based  on  the  best  available  information 
(see  factors  report),  it  appears  that 
relatively  small  numbers  of  these  fish 
are  harvested  in  ocean  fisheries. 

H.  Harvest  of  Fall  Chinook  Salmon 

Several  commenters  responded  that 
the  proposed  rule  should  have  clearly 
indicated  that  historical  harvest  rates 
did  contribute  to  the  decline  of  Snake 
River  fall  chinook  salmon  and  that 
current  harvest  rates  are  higher  than  the 
population  can  sustain.  NMFS 
previously  concluded  (see  factors 
report)  that  Snake  River  fall  chinook 
salmon  historically  were  capable  of 
sustaining  high  harvest  rates,  but 
following  the  degradation  of  the  Snake 
and  Columbia  River  ecosystems,  harvest 
rates  may  have  contributed  to  the 
further  decline  of  the  population. 
Clearly,  previous  harvest  rates  were 
high  and  could  not  be  sustamed  in 
conjunction  with  other  factors  affecting 
the  [>opulation. 

Additional  data  received  since  the 
publication  of  the  factors  report  allows 
for  the  calculation  of  the  simple  total 
harvest  rate  for  Snake  River  fail  chinook 
salmon  (total  harvest  rate  not  includmg 
inter-dam  loss),  at  an  average  of  69 
percent  (based  on  returns  from  1984  and 
1985  broods).  This  harvest  rate  may  also 


be  higher  than  the  population  can 

sustain. 

/  Scientific  Utilization  of  Spring/ 
Summer  and  Fall  Chinook  Salmon 

One  commenter  stated  that  NMFS 
reportmg  of  the  scientific  utilization  of 
Snake  River  spnng/summer  and  fall 
chinook  salmon  may  have  been 
incorrect.  In  response  to  this  comment. 
WIFS  has  determined  that  the  factors 
report  should  have  read  "the  number  of 
spring,  summer,  and  fall  chinook 
combined,  that  were  handled  at  the  five 
Snake  River  sites  in  1988.  1989  and  1990, 
was  208,175;  348,256;  and  199.814, 
respectively." 

/.  Artificial  Propagation  as  a  Factor  for 
Decline  of  Spring/ Summer  Chinook 

Salmon 

Some  commenters  stated  that 
artificial  propagation  has  imposed 
selection  effects  on  wild  populations  by 
broodstock  collection  practices.  Others 
indicated  that  NMFS  did  not  adequately 
describe  the  role  of  hatchery  practices 
as  a  factor  in  the  decline  of  Snake  River 
spring/summer  chinook  salmon.  Large- 
scale  hatchery  operations  began  only 
after  Snake  River  spring/summer 
chinook  salmon  populations  had 
reached  record  low  numbers.  N'MFS 
believes,  however,  that  hatchery 
operations  have  contributed  to  the 
further  decline  of  wild  Snake  River 
spring /sumjner  chinook  salmon  through 
the  taking  of  fish  for  hatchery 
broodstock,  behavioral  and  genetic 
interaction,  competition,  predation,  and 
the  spread  of  disease.  Some  commenters 
stated  that  artificial  propagation 
resulted  in  the  over-harvest  of  wild  fish 
that  mingle  with  more  abundant 
hatchery  returns.  NMFS  acknowledges 
that  historical  harvest  rates  contributed 
to  the  species'  decline,  but  harvest  rates 
since  spring/summer  chinook  hatcheries 
began  operation  have  been  relatively 
low.  There  is  no  evidence  to  indicate 
that  mixed  stock  fisheries  based  on 
harvestable  chinook  salmon  produced  in 
hatcheries  have  resulted  in  the  over- 
harvest  of  wild  Snake  River  spring/ 
summer  chinook  salmon. 

K.  Artificial  Propagation  as  a  Factor  for 
Decline  of  Fall  Chinook  Salmon 

Some  commenters  stated  that  the 
proposed  rule  did  not  describe  in 
sufficient  detail  the  Snake  River  fall 
chinook  salmon  egg  bank  program.  The 
p.'oposed  rule  itself  summarized  the 
results  of  this  program  in  the  section 
•'Summary  of  Factors  Affecting  the 
Species."  Extensive  discussion  of  the 
program  was  provided  in  the  factors 
report  and  status  review. 
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Some  commenfers  stated  that  the 
production  of  upriver  fail  chinoolt 
salmon  in  Columbia  River  hatcheries 
results  in  the  overharvest  of  Snake  River 

fall  Chinook  salmon.  Excessive  harvest 
of  wild  Snake  River  fall  chinook  salmon 
may  occur  when  these  fish  mingle  with 
the  more  abundant  hatcher^'  and  wild 
fall  chinook  salmon  returning  to  the 
upper  Columbia  River.  NMFS  recognizes 
this  potential  for  overharvest.  and 
included  harvest  m.anagement  as  an 
available  conservation  measure  in  the 
proposed  determination  to  list  Snake 
River  fall  chinook  salmon. 

Some  commenters  stated  that  the 
collection  of  wild  Snake  River  fall 
chinook  salmon  for  hatcher>'  broodstock 
was  a  factor  in  the  species'  decline. 
Other  commenters  stated  that  efforts  to 
maintain  the  integrity  of  Snake  River  fall 
chinook  salmon  at  Lyons  Ferry  Hatcher>' 
were  being  compromised  by  the  use  of 
fish  from  other  locations  as  broodstock. 
As  slated  in  the  factors  report,  the 
collection  of  Snake  River  fall  chinook 
salmon  for  hatchery  broodstock  (egg 
bank  program]  only  began  following  the 
decline  of  the  population  to  very  low- 
numbers.  NMFS  noted  in  the  proposed 
rule  that  hatchery  fall  chinook  salmon 
have  strayed  into  the  Snake  River  in 
increasing  numbers,  resulting  in  some 
introgression  of  upper  Columbia  River 
genes  into  Lyons  Ferry  Hatchery  fall 
chinook  salmon.  The  Washington  State 
Department  of  Fisheries  (WDF)  has 
implemented  measures  to  minim.ize 
potential  impacts  of  straying  on  Lyons 
Ferry  Hatchery  broodstock  (VVTDF 
1991a).  Only  progeny  from  confirmed 
Lyons  Ferry  Hatchery  adults  were  used 
for  broodstock  purposes  in  1990  and 
1991. 

One  commenter  stated  that  large 
numbers  of  chinook  salmon  released 
from  lower  Columbia  River  hatchenes 
compete  with  Snake  River  fall  chinook 
salmon  for  food  and  habitat  in  the 
Columbia  River  estuary,  and  that  this 
practice  is  a  factor  in  the  species' 
decline.  N'MFS  concurs  that  competition 
for  limited  food  and  habitat  may  result 
from,  large  numbers  of  fall  chinook 
salmon  released  from  hatcheries 
annually  and,  therefore,  contribute 
further  to  the  decline  of  wild  Snake 
River  fall  chinook  salmon 

One  commenter  stated  that  the 
transmission  of  disease  from  hatchery- 
released  fish  was  a  factor  in  the  decline 
of  the  wild  Snake  River  fall  chinook 
salmon.  NMFS  could  find  no  evidence  of 
this. 

L  Fish  Transportation 

Commenters  expressed  conflicting 
views  on  whether  the  Juvenile  Fish 
Transportation  Program  (bypassing 


mainstem  Snake  and  Columbia  Ri\  er 
hydroelectric  facilities  via  barges  and 
trucking)  was  beneficial  to  Snake  River 
spring/summer  and  fall  chinook  salmon. 
Some  commenters  felt  that  such  benefits 
were  understated  or  ignored  Others  felt 
that  transportation  may  provide 
negative  or  at  least  uncertain  benefits 
and  should  be  reevaluated. 

NMFS  believes  that  available 
biological  information  indicates  there  is 
substantial  benefit  to  transporting  Snake 
River  spring/summer  and  fall  chinook 
salmon  For  Snake  River  spring/summer 
chinook  salmon  and  upper  Columbia 
River  fall  chinook  salmon,  there  is 
substantial  evidence  that  transported 
fish  return  as  adults  at  a  higher  rate  than 
fish  allowed  to  migrate  naturally 
through  adverse  in-river  conditions 
(COE  1985:  Matthews,  Harmon.  Achord. 
Johnson  and  Kubm  1990) 

Some  commenters  suggested  that 
juvenile  chinook  be  allowed  to  migrate 
naturally  in-nver  to  minimize  handling 
and  stress  of  passage  through  juvenile 
collection  facilities.  In  past  years  when 
daily  average  flows  in  the  Snake  River 
exceeded  100  kefs  (2.83  kcms).  juvenile 
chinook  salmon  collected  at  Little  Goose 
Dam  on  the  Snake  River  were  bypassed 
back  to  the  r.ver  and  allowed  to  migrate 
naturally.  Juveniles  collected  at  Lower 
Granite  Dami  were  transported  under  all 
conditions. 

A  commenter  stated  that  tloAf  was 
irrelevant  for  many  Snake  River  spring/ 
sum.mer  chinook  salmon  "because  most 
fish  are  collected  at  upnver  dams  and 
transported  through  the  system." 
Average  fish  guidance  efficiency  for 
spnng.'sum.mer  chinook  salmon  at 
Snake  River  collector  dams  is 
approximately  50  to  70  percent  per  dam; 
therefore,  30  to  50  percent  of  those  fish 
arriving  at  dams  are  not  collected 
Juveniles  surviving  direct  and  indirect 
turbine  passage  mortality  migrate 
naturally,  regardless  of  river  flow 
condition. 

M  Management  by  State  and  Federal 
Agencies 

Some  commenters  stated  that  NMFS 

Ignored  mention  of  general 
mismanagement  of  fisheries  by  state 
and  Federal  agencies  as  a  factor  for 
decline  of  Snake  River  spring/summer 
and  fall  chinook  salmon.  The  adequacy 
of  existing  regulatory  mechanisms  is 
sumimanzed  in  this  riile  document  (see 
Summary  of  Factors  Affecting  the 
Species),  and  discussed  e\ten.s;vely  in 
the  factors  reports. 

Some  commenters  stated  that 
decisions  of  Federal  hydroelectric 
operators  and  regulators  not  to 
implement  recommendations  of  fish  and 
wildlife  agencies  were  not  factors 


contributing  to  the  decline  of  Snake 
River  spring/summer  chinook  salmon. 
One  commenter  cited  several  instances 
to  which  "fish  measures  recommended 
by  'fish'  entities"  are  still  not  adequate, 
"llie  standard  by  which 
recommendations  of  fishery  agencies 
have  been  judged  inadequate  in  this 
comment  is  unclear.  NMFS  believes  that 
discretionary  decisions  by  Federal 
hydroelectric  project  operators  and 
regulators  have  contributed  to  the 
dechne  of  Snake  River  spring/summer 
chinook  salmon. 

N.  Other  Impacts  to  Habitat 

Some  conmienters  stated  that  habitat 
impacts  resulting  from  livestock  grazing, 
logging,  road  building,  mining  and 
irrigation  withdrawals  were 
understated.  Others  stated  that  the 
proposed  rule  placed  too  much  emphasis 
on  these  actions  as  factors  in  the  decline 
of  each  species.  NMFS  did  not  intend 
that  the  proposed  rules  establish 
relative  responsibility  of  factors  for 
decline  of  the  species.  NMFS  has 
determined  that  Snake  River  spring/ 
summer  chinook  salmon  are  a 
threatened  species  and  Snake  River  fall 
chinook  salmon  are  a  threatened  species 
because  of  these  and  other  factors. 

O.  A  vailable  Conservation  Measures 

Commenters  recommended 
implementation  of  a  number  of 
measures  including:  (1)  Modifications  to 
the  juvenile  fish  transportation  program; 
(2)  shifting  flood  control  responsibilities 
to  provide  water  for  downstream 
migrants;  (3)  Snake  River  reservoir 
drawdown;  (4)  alternative  harvest 
management;  (5)  irrigation  screening;  (6) 
tagging  of  hatchery  fish;  and  [7)  various 
research  activities  to  conserve  Snake 
River  spring/summer  and  fall  chinook 
salmon.  These  measures  and  others  will 
be  addressed  during  section  7 
consultations  and  recovery  planning. 

Consideration  as  "Species"  I'nder  fh*» 

To  consider  the  Snake  River  spring/ 
summer  and  fall  chinook  salmon  for 
listing,  they  must  qualify  as  "species" 
under  the  ESA.  The  ESA  defmes  a 
"species"  to  include  any  "distinct 
population  segment  of  any  species  of 
vertebrate  fish  or  wildlife  which 
interbreeds  when  mature."  The  NMFS 
final  policy  on  how  it  will  apply  the  ESA 
"species"  definition  in  evaluating  Pacific 
salmon  was  published  on  November  20, 
1991  (56  FR  58612).  A  sahnon  population 
will  be  considered  distinct,  and  hence  a 
species  under  the  ESA.  if  it  represents 
an  ESU  of  the  biological  species.  The 
population  must  satisfy  two  criteria  to 
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be  considered  an  ESU:  (1]  It  must  be 
substantially  reproductively  Isolated 
from  other  nonspecific  population  units; 
and  (2)  it  must  rf>rrp^pnt  an  important 
component  in  the  evolutionary  legacy  of 
the  biological  species.  Farther  giiidance 
on  the  application  of  this  poury  is 
contained  in  the  NMFS  paper  "Pacific 
Salmon  and  the  Definition  of  'Species' 
under  the  Endangered  Species  Act" 
(Waples  In  press! 

Spring-,  summer   and  fall-run  salmon 
have  traditionally  been  considered 
separate  runs  based  on  differences  in 
timing  of  aduit  returns  to  spawning 
areas  In  determiniflg  whether  Snake  . 
R.ver  spnns,  sum.mer,  and  fall  chinook 
salmon  should  be  considered  together  or 
separately  as  species  uiider  the  ESA.  it 
is  necessary  to  determine  whether  fish 
with  different  nan-timinK  are 
reproductively  isolated,  Schreck  et  a!. 
(1986)  and  Utter  e!  ci.  f\989)  suggest  that 
spnng.  summer  and  fall-run  chinook' 
salmon  probably  do  not  represent 
separate  lineages  m  the  Pacific 
Northwest.  They  found  that,  m  general. 
geographic  proximi'y  was  a  more 
important  factor  than  run-timmg  m 
predicting  similanties  between  stocks. 
This  suggests  that  nm-time  differences 
may  have  evolved  independently 
following  colonization  of  a  new  area 
(Matthews  and  Waples  1991).  However. 
in  spite  of  this  general  pattern,  there  are 
pronounced  aenetic  (Schreck  e/ a/.  1986; 
Utter  et  al.  19891  and  life  history 
(Matthews  and  Waples  1991]  differences 
between  fall  chinook  salmon  and  the 
other  two  forms  (spnng  and  summer 
chinook  salmonl  in  the  Snake  River. 

Snake  Rjver  Spnng,  Summer  Chinook 
Salmon  as  a  Speoea 

Even  though  some  spring/summer 
chinook  salmon  populations  appear  to 
be  substantially  reproductively  isolated, 
this  isolation  may  result  from 
geographical  separation  as  much  as 
temporal  differences  in  spawn  timing. 
Furthermore,  reproductive  Isolation 
could  be  as  strong  (or  stronger]  between 
populations  with  similar  run-timing  from 
different  drainages. 

The  key  to  understanding  the 
evolutionary  significance  of  spring  and 
summer  chinook  salmon  run-timing  is 
the  relationship  between  the  two  forms 
in  streams  where  they  occur  together 
(Ma'thews  and  Waples  1991).  Matthews 
and  Wap'.es  '1991!  discuss  two 
hypotheses  tha*  t.nuid  explain  the 
presence  of  both  forms  m  the  same 
stream:  (1)  The  two  forms  arose  from  a 
single  colonization  event  by  one  of  the 
forms,  or  (2!  spnng  and  summer-run  fish 
are  two  independent  evolutionary  units. 
and  the  reason  bot^h  forms  are  found  in 
the  same  stream  is  that,  in  these  cases. 


two  colonixation  events  occurred. 
Presently,  there  is  insufficient 
information  to  determine  which  of  these 
hypotheses  is  true,  or  whether 
hypothesis  1  is  true  In  some  cases  and 
hypothesis  2  is  true  in  others. 

Because  of  compelling  evidence  that 
Snake  River  spring/summer  chinook 
salmon  are  reproductively  isolated  from. 
fall  chinook  salmoa  and  considering  the 
possibility  of  substantial  levels  of  gene 
flow  between  the  spring  and  summer 
chinook  salmon  forms  in  at  least  some 
localities,  NMFS  has  determined  that  for 
the  purposes  of  the  ESA.  Snake  River 
spring/summer  chinook  salmon  should 
be  considered  together  as  a  single  imit. 
This  decision,  however,  does  not  imply 
that  the  two  forms  are  not  both 
important;  the  broad  distribution  of 
these  fish  with  a  spectrum  of  run  and 
spawn  timing  is  crucial  to  the  long-term 
health  and  viability  of  Snake  River 
chinook  salmon. 

To  determine  whether  Snake  River 
spring/summer  chinook  salmon  consist 
of  one  or  multiple  units,  the  criteria  of 
reproductive  isolation  and  substantial 
contribution  to  ecological /gene  tic 
diversity  of  the  biological  species  are 
Important  The  most  compelling 
evidence  of  an  anadromous  salmon 
population's  reproductive  isolation  is 
the  characteristic  of  individuals  to 
return  to  their  natal  streams  to 
reproduce.  This  is  particularly  true  for 
upriver  populations,  such  as  Snake 
River  spring/summer  chinook  salmon 
(Chapman  e/ a/  1991).  These  fish  travel 
great  distances  (between  324  miles  (522 
km)  and  900  miles  (1450  km))  in  fresh 
water  to  reach  their  natal  streams.  All 
available  information  suggests  that  if  an 
adult  spring  or  summer  chinook  salmon 
enters  the  Cohimbia  River,  it  will  likely 
spawn  in  its  natal  stream  (Matthews 
and  Waples  1991). 

Available  information  also  indicates 
that  Snake  River  spring/summer 
chinook  salmon  are  ecologically/ 
genetically  distinct.  Recent  studies 
(Schreck  1986;  Waples  et  al.  1990) 
examining  the  genetic  relationships 
among  Columbia  River  Basin  chinook 
salmon  populations  indicate  that  there  is 
little,  if  any.  genetic  exchange  between 
Snake  River  spring/summer  chinook 
salmon  and  lower  and  mid-Columbia 
River  spring  chinook  salmon  and  upper 
Columbia  River  summer  chinook  salmon 
(Matthews  and  Waples  1991). 
Ecologically,  the  Snake  River  drainage 
differs  from  the  Coastal  and  Cascade 
Ranges  by  older,  eroded  mountains  with 
high  plateaus  containing  many  small 
streams  meandering  through  long 
meadows.  Much  of  the  area  is  composed 
of  batholithic  granite  that  is  prone  to 


erosion,  creating  relatively  hirbid  water 
with  high  alkalinity  and  pH  in 
comparison  to  the  Columbia  River 
(Sylvester  1959,  in  Matthews  and 
Waples  1991).  The  region  is  and  with 
warm  summers,  resulting  in  higher 
annual  tem.peratures  than  in  many  other 
salmon  production  areas  in  the  Pacific 
Northwest.  In  addition,  the  Salmon 
River  alone  once  produced  nearly  half  of 
the  spring/summer  chinook  salmon 
returning  to  the  Columbia  River 
(Matthews  and  Waples  1991). 

The  fact  that  juvenile  migrational 
behavior  is  the  same  for  spnng  and 
summer  chinook  salmon  in  the  Snake 
River,  but  different  from  those  forms  in 
the  upper  Columbia  River,  strongly 
implies  ecological/genetic  differences 
between  the  regions  [Matthews  and 
W  aples  1991).  The  precision  required  to 
migrate  great  distances  from  different 
natal  streams  and  tnbutanes  and  return 
with  high  fideUty  and  exact  timing  to 
start  the  next  generation  1  to  3  years 
later  speaks  of  biological  entities  that 
are  highly  adapted  to  their  particular 
environments.  Protein  electrophoresis 
also  shows  clear  differences  between 
Snake  River  spring/summer  chinook 
salmon  and  other  chinook  salmon 
populations  in  the  Columbia  River  Basin 
(Matthews  and  Waples  1991). 

Snake  River  spring/summer  chinook 
salmon  as  a  group  meet  both  criteria  to 
be  considered  a  "species  "  under  the 
ESA.  they  are  sti-ongly  isolated 
reproductively  from  other  conspecific 
population  units  and  they  contnbute 
substantially  to  the  ecological/genetic 
diversity  of  the  biological  species.  While 
more  than  one  ESU  may  exist  within  the 
Snake  River  Basin,  the  data  presently 
available  are  not  sufficient  to  clearly 
demonsti-ate  the  existence  of  multiple 
ESUs,  or  to  define  their  boundaries. 
Thus.  NMFS  beheves  that  the  Snake 
River  spring/summer  chinook  should  be 
considered  as  one  ESU  of  the  biological 
species  O.  tshawytscha.  N'MFS 
recognizes  that  tiiere  is  evidence  of 
important  differences  between  some 
population  segments  within  the  Snake 
River  Basin;  therefore,  NMFS 
emphasizes  that  the  ESU's  viabili-ty  is 
strongly  dependent  on  the  continued 
existence  of  healthy  populations 
distributed  throughout  the  Snake  River 
Basin.  As  more  data  become  available, 
smaller  ESUs  within  the  Snake  River 
ESU  may  be  defined. 

Snake  River  Fall  Chinook  Salmoa  as  a 
Species 

Available  evidence  indicates  that, 
through  the  early  19808,  Snake  River  fall 
chinook  salmon  met  both  cnteria 
necessary  to  be  an  ESU:  Substantial 
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reproductive  isolation  and  ecological/ 
genetic  distinctness.  In  addition,  the 
very  low  incidence  of  natural  straying  of 
upper  Columbia  River  fall  chinook 
salmon  fMcissac  end  Quinn  198^1  and 
consistent  genetic  differences  between 
upper  Columbia  River  and  Snake  River 
fall  chinook  salmon  demonstrate 
significant,  long-term  reproductive 
isolation  between  these  groups. 

.'Xv^Hiiable  information  indicates  that 
Snake  River  fall  chinook  salmon  satisfy 
the  second  criterion,  which  stipulates 
that  a  population  must  represent  an 
important  component  in  the 
evolutionary  legacy  of  the  biological 
species  to  he  considered  an  ESU. 
Historically,  the  Columbia  River  system 
was  the  largest  producer  of  chinook 
sal.mon  in  the  world.  Prior  to  1960i  the 
Snake  River  was  the  most  important 
production  area  for  fall  chinook  salmon 
m  the  Columbia  River  system  (Bureau  of 
Commercial  Fisheries  and  Bureau  of 
Sport  Fisheries  and  Wildlife  1964). 
Unique  ecological  features  of  the  Snake 
River  Basin,  characteristic  freshwater 
habitats,  and  contrasting  ocean 
distribution  patterns  and  genetic 
differences  (relative  to  upper  Columbia 
River  fall  chinook  salmon)  are  evidence 
of  ecological /genetic  distinctness  and 
the  importance  of  the  Snake  River  fall 
chinook  salmon  in  the  legacy  of  the 
biological  species. 

Evidence  of  introgression  of  upper 
Columbia  River  genes  info  Lyons  Ferry 
Hatchery,  a  facility  developed  with  the 
intent  of  conserving  the  genetic  integrity 
of  Snake  River  fall  chinook  salmon,  has 
prompted  concern  regarding  the  status 
of  the  Snake  River  fall  chinook  salmon 
ESU,  However,  because  (1)  Snake  River 
fall  chinook  salmon  represented  an  ESU 
prior  to  these  straying  events.  (2) 
significant  straying  of  hatchery-reared 
Upper  Columbia  River  fall  chinook 
salmon  has  occurred  only  within  the  last 
generation,  and  (3)  direct  evidence  of 
genetic  change  in  wild  Snake  River  fall 
chinook  salmon  is  lacking.  WfFS 
concludes,  based  on  the  weight  of 
existing  information,  that  Snake  River 
fall  chinook  salmon  still  represent  an 
ESU 

Status  of  Snake  River  Spring/ Summer 
Chinook  Salmon 

Historically,  it  is  estimated  that  44 
percent  of  the  combined  Columbia  River 
spring  and  summer  chinook  salmon 
returned  to  the  Salmon  River  subbasin 
of  the  Snake  River  system  (Fulton  1968). 
K!atthews  and  VVaples  (1991)  combined 
a  number  of  estimates  (Fulton  1968; 
Chapman  1986;  CBFWA  1990)  and 
concluded  that  in  some  years  during  the 
iaie  18C»s.  the  Snake  River  produced  in 
excess  of  1.5  million  adult  spring/ 


SiiTimer  chinook  s.ilmon.  By  the  l^SO's. 
the  abundance  of  adult  spring,'  surr-.rner 
chinock  salm,on  had  declined  to  nii 
average  of  125,000  per  year  (Fulton 
1968).  Since  then,  counts  at  Snake  River 
dams  have  declined  considerably,  from 
an  average  at  Ice  Harbor  Dam  of  58,798 
fish  during  1962  through  1970.  to  a  low  of 
11.855  in  1979.  Counts  gradually 
increased  over  the  next  9  years,  peaking 
at  42.184  in  1988.  However,  in  1989. 1990 
and  1991.  counts  dropped  to  21,244, 
26.524  and  17.149  fish,  respectively  (FPC 
1991).  These  numbers  are  illustrative  of 
population  trends,  but  are  not  indicative 
of  vnld  fish  abundance,  because  adult 
counts  at  dams  since  1967  have  been 
confounded  by  returns  of  hatchery- 
origin  fish. 

Matthews  and  Waples  (1991) 
estimated  the  number  of  wild  fish 
passing  the  uppermost  Snake  River  dam 
(1968— Ice  Harbor  Dam;  1969— Lower 
Monumental  Dam;  1970-74 — Little 
Goose  Dam;  and  1975-90 — Granite 
Dam),  utilizing  an  expansion  factor 
based  on  adult  counts  at  the  uppermost 
dam  and  redd  counts  in  index  areas 
prior  to  hatchery  influence.  Redd  counts 
are  available  since  1957  from  all  Snake 
River  index  areas  except  the  Grande 
Ronde  River,  where  surveys  began  in 
1964.  Using  this  method,  the  estimated 
number  of  wild  adult  spring/summer 
chinook  salmon  passing  over  Lower 
Granite  Dam  averaged  9.874  fish  from 
1980  through  1990.  with  a  low  count  of 
3,343  fish  in  1980  and  a  high  count  of 
21.870  fish  in  1988.  The  estimated  wild 
adult  return  in  1991  was  8.457  (redd 
counts  from  IDFG.  unpublished 
information). 

Snake  River  redd  counts  in  index 
areas  provide  the  best  indicator  of 
trends  and  the  status  of  wild  spring/ 
summer  chinook  salmon.  In  1957,  over 
13,000  redds  were  counted  in  index 
areas  excluding  the  Grande  Ronde 
River.  By  1964,  the  number  of  redds  was 
only  8,542,  including  counts  in  Grande 
Ronde  River.  Over  the  next  16  years, 
annual  counts  in  all  areas  declined 
steadily,  reaching  a  minimum  of  620 
redds  in  1980.  Annual  counts  increased 
gradually  over  the  next  8  years,  reaching 
a  peak  of  3.395  redds  in  1988.  However, 
in  1989. 1990  and  1991.  counts  dropped 
to  1.008,  1,224  and  1.184.  respectively. 

Factors  relevant  to  the  determination 
of  whether  a  "species"  is  threatened  or 
endangered  include  current  and 
historical  abundance,  population  trends, 
distribution  of  fish  in  space  and  time, 
other  information  indicative  of  the 
health  of  the  population,  existing  and 
potential  threats  to  the  species,  and 
those  efforts,  if  any,  being  made  to 
protect  the  species.  Nearly  95  percent  of 


the  total  reduction  in  estimated 
abundance  of  Snake  River  spring/ 
summer  chinook  salmon  occurred  prior 
to  the  mid-19008.  Over  the  last  30-40 
years,  the  remaining  population  was 
further  reduced.  CurrenUy.  the 
abundance  of  these  fish  is 
approximately  0.5  percent  of  the 
estimated  historical  abundance. 
Furthermore,  the  1991  redd  count  of 
(1.184)  (index  areas  only)  represents 
only  13.9  percent  of  the  1964  count 
(8.542). 

Estimated  escapement  of  wild  spring/ 
summer  chinook  salmon  above  Lower 
Granite  Dam  between  1980  and  1990 
ranged  from  3,343  to  21,870  fish.  These 
fish  are  dispersed  over  a  large  and 
complex  river  system.  In  cases  where 
significant  population  subdivision  has 
occurred  within  the  Snake  River  Basin, 
the  abundance  of  some  local 
populations  may  have  declined  to  levels 
at  which  risks  associated  with 
inbreeding,  difficulty  of  finding 
spawning  mates,  and  other  random 
factors  are  important  considerations  in 
determining  the  status  of  the  spring/ 
summer  chinook  salmon  ESU. 

There  is  some  indication  that  returns 
of  Snake  River  spring/summer  chinook 
salmon  may  increase  during  the  next 
several  years.  Jack  (1-year  ocean 
residence  fish)  returns  is  one  of  several 
methods  used  to  forecast  subsequent 
adult  returns.  In  1989.  2.451  Snake  River 
spring/summer  chinook  salmon  jacks 
were  counted  at  Lower  Granite  Dam. 
The  corresponding  1990  adult  count  was 
22.048.  The  1990  jack  count  was  352, 
followed  by  a  1991  adult  count  of  10.432. 
In  1991.  2,156  jacks  returned  to  Lower 
Granite  Dam.  Improved  jack  returns  in 
1991  is  one  indication  that  adult  returns 
may  increase  in  1992  and  1993. 

Status  of  Sri.ikf  h''i  (T  I  ,.11  Chinook 
Sahnoo 

Historically,  fall  chinook  salmon  were 
widely  distributed  throughout  the  Snake 
River  and  many  of  its  major  tributaries 
from  its  confluence  with  the  Columbia 
River  near  Pasco,  Washirigton,  upstream 
615  miles  (990  kilometers  (km))  to 
Shoshone  Falls,  Idaho  (Columbia  Basin 
Interagency  Committee  1957:  Haas  1965; 
Fulton  1968;  Van  Hyning  196a  Lavier 
1976).  The  most  important  spawning 
grounds  for  fall  chinook  salmon  in  the 
Snake  River  were  between  Huntington. 
Idaho  (river  mile  (Rm)  328,  river 
kilometer  (Rkm)  527),  and  Auger  Falls, 
Idaho  (Rm  607,  Rkm  977)  Evermann 
1896), 

During  the  early  19008.  a  weir  was 
placed  in  the  Snake  River  downstream 
of  Swan  Falls  Dam  near  Ontario. 
Oregon,  Rm  372,  Rkm  599.  to  collect  fall 
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Chinook  salmon  broodstock.  Although 
only  a  portion  of  the  returning  fish  were 
intercepted,  more  than  20  million  eggs  (a 
minimum  of  4.000  females)  were  taken  in 
a  single  year  (Parkhurst  1950).  This 
provides  some  indication  of  the 
distribution  and  large  number  of  fall 
Chinook  salmon  migrating  into  the  upper 
reaches  of  the  Snake  River  during  this 
period. 

Fall  chinook  salmon  production  above 
Rm  456,  Rkm  734,  was  terminated  in 
1901  by  Swan  Falls  Dam,  which 
obstructed  the  passage  of  returning 
adults  (Parkhurst  1950).  Snake  River  fall 
chinook  salmon  abundance  remained 
relatively  stable  until  1950.  but  declined 
substantially  thereafter.  The  estimated 
mean  number  of  fall  chinook  salmon 
retiiming  annually  to  the  Snake  River 
decreased  from  72,000  between  1928  and 
1949.  to  29,000  from  1950  through  1959 
(Irving  and  Bjomn  1981).  In  spite  of  this 
decline  in  abundance,  the  Snake  River 
remained  the  most  important  production 
area  for  fall  chinook  salmon  in  the 
Columbia  River  Basin  through  the  19508 
(Fulton  1968). 

The  distribution  of  Snake  River  fall 
chinook  salmon  has  been  dramatically 
reduced  and  now  represents  only  a 
fraction  of  its  former  range.  The 
construction  of  Brownlee,  Rm  285,  Rkm 
459  (1958);  Oxbow,  Rm  273.  Rkm  439 
(1961):  and  Hells  Canyon.  Rm  247.  Rkm 
397  (1967)  Dams  inundated  spawning 
habitat  and  prevented  access  to  the 
primary  production  areas  of  Snake  River 
fall  chinook  salmon  when  fish  passage 
facilities  at  these  projects  proved  to  be 
inadequate  (Van  Hyning  1968).  Snake 
River  fall  chinook  salmon  habitats  were 
further  reduced  with  the  construction  of 
Ice  Harbor.  Rm  10.  Rkm  18  (1961);  Lower 
Monumental.  Rm  42.  Rkm  67  (1969); 
Little  Goose,  Rm  70,  Rkm  113  (1970);  and 
Lower  Granite,  Rm  108,  Rkm  173  (1975) 
Dams. 

For  Snake  River  fall  chinook  salmon, 
dam  counts  provide  one  indication  of 
the  population's  recent  abundance. 
Counts  at  the  uppermost  dam  affording 
adult  fish  passage  averaged  12.720  at  Ice 
ilarbor  from  1969  through  1974.  and  610 
at  Lower  Granite  from  1975  through  1980 
(ODF\V  1990;  Corps  unpublished). 
However,  the  escapement  of  wild  Snake 
River  chinook  salmon  must  be  less  than 
these  figures  since  fish  leaving  the 
Snake  River  to  spawn  elsewhere  are  not 
accounted  for  in  dam  counts.  Efforts 
were  initiated  in  1990  to  estimate  the 
number  of  hatchery-reared  fall  chinook 
salmon  (initial  returns  to  the  Snake 
River  were  in  1983)  and  wild  Snake 
River  fall  chinook  salmon  returning  to 
Lower  Granite  Dam.  This  methodology 
was  used  to  estimate  wild  and  hatchery 


fall  chinook  salmon  returns  for  the 
period  1983  through  1989,  recognizing 
that  site-specific  straying  rates  were  not 
calculable  prior  to  1990  (WDF  1991a). 
Estimates  of  wild  Snake  River  fall 
chinook  salmon  escapement  to  Lower 
Granite  Dam  varied  from  428  adults  in 
1983,  to  295  in  1989,  to  78  in  1990.  Wild 
escapement  in  1991  was  estimated  to  be 
318  (WDF  1991b). 

Fall  chinook  salmon  redds  observed 
over  the  remaining  102  miles  (165  km)  of 
the  Snake  River  available  to  fall  chinook 
salmon  for  the  period  1987  through  1991 
were  66,  57.  58.  37.  and  32  respectively 
(WDF  1991c). 

Summary  of  Factors  Affecting  the 
Species 

The  ESA  requires  a  determination 
whether  a  species  is  threatened  or 
endangered  because  of  any  of  the  five 
factors  identified  in  section  4(a)(1). 
These  determinations  are  based  on  the 
factors  reports  for  the  Snake  River 
spring/summer  and  fall  chinook  salmon. 
the  proposed  rules,  and  comments  on 
the  aforementioned  documents.  A  brief 
description  of  these  factors,  for  both 
species,  follows. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Hydropower  development  has 
resulted  in:  Blockage  and  inundation  of 
habitat;  turbine-related  mortality  of 
juvenile  fish;  increased  delay  of  juvenile 
migration  through  the  Snake  and 
Columbia  Rivers;  increased  predation  on 
juvenile  salmon  in  reservoirs;  and 
increased  delay  of  adults  on  their  way 
to  spawning  grounds.  Water  withdrawal 
and  storage,  irrigation  diversions, 
siltation  and  pollution  from  sewage, 
farming,  grazing,  logging,  and  mining 
have  also  degraded  the  Snake  River 
spring/summer  and  fall  chinook 
salmon's  habitat. 

B.  Overutilization  for  Commercial 
Recreational,  Scientific,  or  Educational 
Purposes 

Historically,  combined  ocean  and 
river  harvest  rates  of  Snake  River 
spring/summer  chinook  salmon 
exceeded  80  and  sometimes  90  percent 
(Ricker  1959).  However,  current  ocean 
and  river  harvest  levels  have  been 
greatly  curtailed  in  the  conmiercial. 
recreational,  and  Indian  fisheries  due  to 
low  escapements  and  efforts  to  protect 
these  runs.  The  majority  of  current 
harvest  occurs  in  the  Columbia  River  net 
fisheries.  Some  harvest  also  occurs  in 
Columbia  River  recreational  fisheries 
(Berkson  1991).  Columbia  River  fisheries 
directed  toward  other  species  can  also 


impact  spring/summer  chinook  salmon 
lODFW  and  WDF  1989]. 

The  total  exploitation  rate  for  Lyons 
Ferry  Hatchery  fall  chinook  salmon, 
which  are  assumed  to  have  the  same 
distribution  as  wild  Snake  River  fall 
chinook  salmon,  is  estimated  to  be  69 
percent  (CRITFC  1991).  These  harvest 
rates  may  be  higher  than  Snake  River 
fall  chinook  salmon  can  sustain. 

C.  Disease  or  Predation 

Bo'.h  spring/summer  and  fall  chinook 
salmon  are  exposed  to  numerous 
bacterial,  protozoan,  viral,  and  parasitic 
org.snisms;  however,  these  organisms' 
impacts  on  Snake  River  spring/summer, 
and  fail  chinook  salmon  are  largely 
unknown. 

Predators,  particularly  northern 
squawfiih,  Ptychocheilus  oregonensis, 
and  avian  predator  populations  have 
increased  due  to  hydroelectric 
development  that  created  ideal  foraging 
areas.  Numerous  reservoirs  provide 
preferred  habitats,  and  turbulent 
cond;tions  m  turbines,  dam  bypasses, 
and  spillways  have  increased  predator 
success  by  stunning  or  disorienting 
P'jssmg  juveniie  salmon  migrants. 

Marine  mammal  numbers,  especially 
harbor  seals  and  California  sea  lions, 
are  incr-^asing  on  the  West  Coast  and 
increases  in  predation  by  pinnipeds 
have  been  noted  in  all  Northwest 
salmonid  fisheries.  For  Snake  River 
spring/summer  chinook  salmon. 
increased  injuries  attributable  to  marine 
mam-inals  from  a  few  percent  annually 
to  an  average  of  192  percent  was  noted 
at  Lower  Granite  Dam  in  1990  (Harmon 
1991)  and  reported  in  the  factors  report. 
The  observed  incidence  of  such  injury  in 
1991  declined  to  approximately  15 
percent  (Matthews  personal 
communication].  The  extent  to  which 
pre 


ia'ion  is  a  factor  causing  the  decline 


of  spnng/su.mmer  and  fall  chinook 
salmon  is  unknown. 

D.  Incdequacy  of  Existing  Regulatory 

Mechanisms 

A  wide  variety  of  Federal  and  state 
laws  and  programs  have  affected  the 
abundance  and  survival  of  anadromous 
fish  populations  in  the  Columbia  River. 
However,  they  have  not  prevented  the 
decline  of  Snake  River  spring/ sun-i.mer 
and  fall  chinook  salmon.  Several  of  the 
more  pertinent  laws  are  summarized  in 
the  factors  reports. 

E.  Other  Natural  and  Manmade  Factors 

Drought  is  the  principal  natural 
condition  that  may  have  contributed  to 
reduced  spring/summer  and  fall  chinook 
salmon  production.  Annual  mean  stream 
flows  for  the  1977  water  year  were 
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gf^nerally  the  lowest  on  record  for  many 
streams  since  the  late  nineteenth 
century  (Columbia  River  Water 
Management  Group  1978).  The  1990 
water  year  became  the  fourth 
consecutive  year  of  drought  condit!or.9 
in  the  Snake  River  Basin  (Columbia 
River  Water  Management  Group  in 
press).  Drought  conditions  also 
prevailed  in  the  Snake  River  Basin  for 
the  1991  water  year, 

Artificial  propagation  programs  were 
initiated  following  the  major  decline  of 
Snake  River  sprmg/summer  chinook 
salmon  as  an  effort  to  offset  juvenile 
and  adult  passage  mortality  resulting 
from  hydroelectric  de\  elopment 
Although  artificial  propagation 
programs  have  maintained  returns  on 
some  areas,  Snake  River  spring/summer 
rhinook  have  continued  to  decline. 
L'nder  this  circumstance  of  low 
abundance,  hatchery  programs  have 
contributed  to  the  further  decline  of  wild 
Snake  River  spring/summer  ctiinook 
saLmon  through  the  taking  of  fish  for 
broodstock  purposes,  behavioral  and 
genetic  interactions,  competition, 
predation  and  the  spread  of  disease. 

The  only  artificial  propagation  facility 
for  Snake  River  fall  chinook  salmon 
(Lyons  Ferry  Hatchery)  initiated 
operation  following  the  substantial 
decline  of  the  species  to  offset  impacts 
resulting  from  the  construction  of 
hyiroelectric  facilities  on  the  Lower 
Snake  River  (Lower  Granite,  Little 
Goose,  Lower  Monumental  and  Ice 
Harbor  Dams).  This  facility  was 
intended  to  preserve  the  integrity  of 
Snake  River  f.=:ll  chinook  salmon. 

.Artificial  propagation  activities  have 
not  been  a  pnmary  factor  in  the  decline 
of  Snake  River  fall  chinook  salmon. 
However,  the  taking  of  Snake  River  fall 
chinook  salmon  for  hatchery  broodstock 
has  reduced  natural  escapements,  and 
the  recent  straying  of  fall  chinook 
salmon  from  other  areas  into  the  Snake 
River  threatens  the  genetic  integrity  of 
wild  Snake  River  fall  chinook  salmon. 

Determination 

Based  on  its  assessment  of  available 
scientific  and  commercial  information, 
NMP'S  is  issuing  final  determinations 
that  Snake  River  spring/sum.mer 
chinook  salmon  and  Snake  River  fall 
chinook  salmon  are  ESUs  or  "species" 
under  the  ESA  and  should  be  listed  as 
threatened.  The  ESU  for  Snake  River 
spring/summer  chinook  salmon  is 
defined  as  all  natural  population(s)  of 
spring/summer  chinook  salmon  in  the 
mainstem  Snake  River  and  any  of  the 
follovving  subbasins;  Tucannon  River, 
Grande  Ronde  River,  Imnaha  River, 
Salmon  River,  and  Clearwater  River. 
The  natural  population  consists  of  all 


fish  that  are  the  progeny  of  naturally 
spawning  fish.  The  offspring  of  all  f^h 
taken  from  the  natural  population  af'.er 
the  date  of  listing  (for  example,  for 
research  or  enhancement  purposes)  are 
also  part  of  the  ESU  (natural 
population). 

NMFS  18  now  hsting  only  the  natural 
popuiation.s:  however,  it  is  also 
important  to  address  whether  any 
existing  hatchery  population  is  similar 
enough  to  the  natural  population  that  it 
can  be  considered  part  of  the  ESU  and. 
therefore,  potentially  used  in  recovery 
efforts.  In  general,  hatchery  populations 
that  have  been  substantially  changed  as 
a  result  of  artificial  propagation  should 
not  be  considered  part  of  the  ESU.  To 
address  this  and  related  issues,  NMFS  is 
developing  a  poUcy  on  the  role  of 
artificial  propagation  under  the  ESA  for 
Pacific  salmon,  and  will  publish  its 
proposed  policy  in  the  Federal  Register 
for  public  corrment.  After  issuing  a  final 
policy,  NMFS  will  propose  any  revisions 
to  the  listed  ESUs  to  include  various 
existing  hatchery  populations,  if 
appropriate.  Pending  completion  of  this 
process,  NMFS  is  excluding  from  the 
Snake  River  spring/summer  and  fall 
chinook  ESUs  all  fish  in  or  originating 
from  a  hatchery  at  the  time  of  hsting. 

Protective  Regulations 

NXFS  is  adopting  protective 
measures  to  prohibit,  with  respect  to 
Snake  River  spring/summer  and  fall 
chinook,  taking  and  interstate  commerce 
and  to  implement  the  other  ESA 
prohibitions  applicable  to  endangered 
species,  along  with  the  exceptions 
provided  by  the  ESA.  These  prohibitions 
apply  to  all  individuals  of  the  Usted 
"species."  wherever  found,  including  the 
Snake  and  Columbia  River  basins  and 
the  North  Pacific  Ocean.  These  are  the 
same  measures  that  were  proposed  for 
Snake  River  spring/summer  and  fall 
chinook  and  that  were  adopted  for  the 
threatened  Sacramento  River  winter-run 
chinook  sabnon  (50  CFR  227.21;  55  PR 
46515:  November  5. 1990).  The  protective 
regulations  for  Snake  River  spring/ 
summer  chinook.  Snake  River  fall 
chinook,  and  Sacramento  River  winter- 
run  chinook  have  been  combined  info 
one  section  (50  CFR  227.21)  for  clarity, 
Although  the  regulatory  language  for  the 
Sacramento  River  winter-run  chinook 
salmon  has  been  modified  to  clarify  that 
the  endangered  species  permit 
provisions  apply  also  to  the  threatened 
species,  it  does  not  result  in  any 
substantive  changes  to  the  protections 
or  exceptions  for  this  species. 

Since  NMFS  does  not  want  these 
restrictions  to  result  in  the  interruption 
of  ongoing  research  and  enhancement 
efforts  directed  at  Snake  River  chinook 


salmon,  a  temporary  exception  to  the 
taking  prohibitions  is  made  for  such 
activities.  This  exception  applies  only  if 
an  apphcation,  is  submitted  prior  to  the 
effective  date  of  these  regulations,  and 
ceases  upon  the  Assistant 
Administrator's  rejection  of  the 
apphcation  as  insufficient  upon 
issuance  or  denial  of  a  permit  or  on 
December  31, 1992,  whichever  occurs 
earhest. 

Conserv  h i idd  M ca s u rt** 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  ESA  include 
recognition,  prohibitions  on  taking, 
recovery  actions,  and  Federal  agency 
consultation  requirements.  Recognition 
through  Usting  promotes  conservation 
actions  by  Federal  and  state  agencies, 
private  groups,  and  individuals. 

For  hsted  species,  section  7(a)(2)  of 
the  ESA  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  conduct  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  adversely  affect  a  listed 
species  or  its  critical  habitat  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  NMFS. 

Examples  of  Federal  actions  that  may 
affect  Snake  River  chinook  salmon 
include  land-use  management  in-river 
and  ocean  commercial  and  recreational 
fisheries,  artificial  propagation  facilities, 
COE  section  section  404  permitting 
activities  under  the  Clean  Water  Act 
and  authorized  purposes  of  mainstem 
Columbia  River  and  Snake  River 
hydroelectric  and  storage  projects 
(including  hydroelectric  power 
generation,  flood  control,  irrigation,  and 
navigation),  COE  section  10  permitting 
activities  under  the  Rivers  and  Harbors 
Act  and  FERC  licenses  for  non-Federal 
development  and  operation  of 
hydropower. 

Critical  Habitat 

NMFS  has  completed  its  analysis  of 
the  biological  status  of  spring/summer 
and  fall  chinook  salmon  in  the  Snake 
River  but  has  not  completed  the  analysis 
necessary  for  the  designation  of  critical 
habitat.  NMFS  has  decided  to  proceed 
with  the  final  listing  determinations  now 
and  to  proceed  with  the  designation  of 
critical  habitat  in  a  separate  rulemaking. 
NMFS  believes  that  this  action  in 
consistent  with  the  intent  of  the  1982 
amendments  to  the  ESA:  "The 
Committee  feels  strongly,  however,  that 
where  the  biology  relating  to  the  status 
of  the  species  is  clear,  it  should  not  be 
denied  the  protection  of  the  Act  because 
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of  the  inability  of  the  Secretary  to 
complete  the  work  necessary  to 
designate  critical  habitat."  H.  Rep.  No. 
567.  97th  Cong.,  2d  Sess.  19  (1962). 
NMFS  has  determined  that  final 
hsting  is  appropriate  and  necessary  to 
the  con8er\ation  of  Snake  River  spring/ 
summer  and  fall  chinook  salmon.  The 
prompt  listing  will  bring  the  protection 
of  the  ESA  into  force,  including  the 
requirement  that  all  Federal  agencies 
consult  with  NMFS  to  ensure  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  the  species. 
Prompt  listing  will  result  in 
consultations  during  the  planning  stages 
of  certain  1992  operations  and  activities, 
and  thus  promote  timely  and  effective 
consideration  of  measures  to  conserve 
Snake  River  spring/ summer  and  fall 
chinook  salmon. 

Furthermore,  N'MFS  has  concluded 
that  cnticdl  habitat  is  not  determinable 
at  this  time  because  information 
sufficient  to  perform  the  required 
analysis  of  the  impacts  of  the 
designation  is  lacking.  NMFS  recently 
solicited  information  necessary  to 
determine  critical  habitat  (56  FR  51684; 
October  15, 1991).  Designation  of  critical 
habitat  requires  a  determination  of 
those  physical  and  biological  features 
that  are  essential  to  the  conservation  of 
the  species  and  which  may  require 
special  management  considerations  or 
protection.  NMFS  has  been  reviewing 
scientific  and  biological  information 
concerning  habitat  requirements  of 
Snake  River  spring/ sunmier  and  fall 
chinook  salmon  and  has  been 
identifying  activities  that  may  adversely 
impact  those  habitats.  In  addition, 
designation  of  critical  habitat  requires 
the  consideration  of  economic 
information.  NMFS  is  presenUy 
gathering  and  analyzing  economic 
information  needed  for  the  designation 
(Tuttle  1991). 

Further,  management  considerations 
and  protection  for  spring/summer  and 
fall  chinook  salmon  are  complicated  by 
the  possibility  that  these  measures,  if 
developed  in  isolation,  may  not  be 
appropriate  for  Snake  River  sockeye 
salmon  listed  as  an  endangered  species. 
Thus,  NMFS  is  plarming  to  propose 
concurrently  critical  habitat 
determinations  for  all  listed  Snake  River 
salmon  stocks 

Technical  Amendment 

NMFS  IS  also  issuing  a  technical 
amendment  to  50  CFR  227.72(e)  to 
clarify  that  the  exception  for  incidental 
taking  in  subpart  D— Threatened  Marine 
Reptiles  applies  only  to  listed  species  of 
sea  turtles,  and  not  to  listed  salmon 
species. 


ClassificatioD 

The  1982  amendments  to  the  ESA 
(Pub.  L  97-304)  in  section  4(b)(1)(A) 
restricted  the  information  that  may  be 
considered  when  assessing  species  for 
listing.  Based  on  this  limitation  of 
criteria  for  a  hsting  decision  and  the 
opinion  in  Pacific  Legal  Foundation  v. 
Andrus,  657  F.  2d  829  (eth  Cir.,  1981). 
these  decisions  are  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

The  Conference  Report  on  the  1982 
amendments  to  the  ESA  notes  that 
economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  species,  and  that  E.0. 12291 
economic  analysis  requirements,  the 
Regulatory  Flexibility  Act,  and  the 
Paperwork  Reduction  Act  are  not 
appUcable  to  the  listing  process. 
Similarly,  listing  actions  are  not  subject 
to  the  requirements  of  E.0. 12612.  or  the 
President's  Memorandum  of  January  28, 
1992. 
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Ust  of  Subjects  in  50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports.  Imports.  Marine  mammals. 
Transportation. 

Dated:  April  17, 1992. 
Michael  F.  Tillman, 

Deputy  Assistant  Administrator  for  Fisheriep 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  227  is  amended 
as  fol!ov,?s: 

PART  227-THREATENED  FISH  AND 
WILDLIFE 

1.  The  authority  citation  of  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq. 

2.  In  §  227,4,  new  paragraphs  (g)  and 
(h)  are  added  to  read  as  follows: 

§  227.4    Enumeration  of  threatened 

species. 

.         .        •        •        • 

(g)  Snake  River  spring/summer 
chinook  salmon  [Oncorhyr.chus 
tshawytscha).  Includes  all  natural 
population(s)  of  spnng/summer  chinook 
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salmon  in  the  mainstream  Snake  River 
and  any  of  the  following  subbasins. 
Tucannon  River,  Grande  Ronde  River. 
Imnaha  River,  and  Salmon  River. 

(h)  Snake  River  fall  chinook  salmon 
[Oncorhynchus  tshawytscha).  Includes 
all  natural  population{s)  of  fall  chinook 
salmon  in  the  mainstem  Snake  River 
and  any  of  the  following  subbasins; 
Tucannon  River.  Grande  Ronde  River. 
Imnaha  River,  Salmon  River,  and 
Clearwater  River. 

3.  In  Subpart  C,  §  227.21  is  revised  to 
read  as  follows; 

§  227.21    Threatened  salmon. 

(al  Prohibitions.  The  prohibitions  of 
section  9  of  the  Act  (16  U.SC.  1538) 
relating  to  endangered  species  apply  to 
the  threatened  species  of  salmon  listed 
in  §  227.4  (e),  (gj  and  (h)  of  this  part, 
except  as  provided  in  paragraph  (b)  of 
this  section 

(b)  Exceptions.  (1)  The  exceptions  of 
section  10  of  the  Act  (16  U.SC.  1539)  and 
other  exceptions  under  the  .Act  relating 
to  endangered  species,  and  the 
provisions  of  regulations  issued  under 
the  Act  relating  to  endangered  species 
(such  as  50  CFR  part  222,  subpart  C— 
Endangered  Fish  or  Wildlife  Permits) 
also  apply  to  the  threatened  species  of 
salmon  listed  in  $  227.4  (e).  (g)  and  (h)  of 
this  part.  This  section  supersedes  other 
restrictions  on  the  applicability  of  50 
CFR  part  222,  including,  but  not  limited 
to,  the  restrictions  specified  in 
§§  222.2(a]  and  222.22(ai 

(2)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  !o  threatened 
species  of  salmon  listed  in  §  227.4  (g) 
and  (hj  of  this  part  do  not  apply  to 
activities  specified  in  an  application  for 
a  permit  for  scientific  purposes  or  to 
enhance  the  propagation  or  survival  of 
the  Bpec\es  provided  tshot  the  application 
has  been  received  by  the  Assistant 
Administrator  by  May  22,  1992.  This 
exception  ceases  upon  the  Assistant 
Administrator's  rejection  of  the 
application  as  insufficient,  upon 
issuance  or  denial  of  a  permit,  or  on 
December  31,  1992,  whichever  occurs 
eariiest- 

§227.72     [AMENDED] 

4,  In  5  227.72.  paragraph  (e)(1)  is 

amended  by  removing  the  words  "any 
species  listed  in  5  227.4  "  and  adding,  in 
their  place,  the  words  "any  species  of 
sea  turtle  listed  in  §  227.4  "(a),  (b)  and 

(c)," 

(FR  Doc  92-9370  Filed  4-21-92;  8:45  am) 
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50  CFR  Part  663 

[Docket  No  920403-2103) 

Pacific  Coast  Groundfish  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce 
ACTION:  Emergency  intenm  rule;  request 
for  comments. 

SUMMABV:  The  Secretary  of  Commerce 

ISecretarj-)  issues  an  em.ergency  interim 
rule  to  restrict  operations  in  the  Pacific 
whitmg  fishery.  These  regulations  are 
intended  to  minimize  the  impact  of  the 
Pacific  whiting  fishery  on  Pacific  salmon 
stocks  without  undue  hardship  to  the 
Pacific  whiting  industry  This  action  is 
necessary  because  m.any  Pacific  salmon 
stocks  appear  to  be  at  record  low  levels, 
and  some  stocks  may  not  meet  1992 
escapement  goals  even  if  no  fishery 
were  conducted. 

EFFECTIVE  DATES:  This  emergency  rule  is 

effective  from  April  IB,  1992  at  1706 
hours,  e.d.t..  until  2400  hours  (local  time) 
July  21.  1992.  and  may  be  extended  for 
an  additional  90  days  Comments  will  be 
accepted  through  May  7.  1992. 
ADDRESSES:  Com.menls  on  this 
emergency  rule  may  be  submitted  to 
Roliand  A.  Schmitten.  Director. 
.Northwest  Region,  .National  Marine 
Fisheries  Service.  7600  Sand  Point  Way 
N.E..  Bm  C1570O.  Seattle  W  A  98115- 
0070;  or  E.  Charles  Fullerton.  Director, 
Southwest  Region,  .National  Marine 
Fisheries  Service.  .501  West  Ocean  Blvd.. 
suite  4200,  Long  Beach,  C.A  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
VXilliam  L,  Robinson  at  206-,s.2f>-eu40.  or 
Rodr.py  R  Mclnnis  at  310-980-4^140. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1991,  the  Pacific  whiting  (whiting) 
fishery  was  completely  "Americanized." 
The  joint  venture  fishery  (U.S.  catcher 
vessels  delivering  whiting  to  foreign 
processing  vessels  at  sea),  which  in  the 
previous  year  had  taken  over  93  percent 
of  the  whitmg  quota,  was  completely 
displaced  by  a  domestic  at-sea  cat(,h:rig 
and  processing  fleet.  The  domestic  at- 
sea  processing  fleet  is  permitted  to 
operate  in  areas  that  had  been 
prohibited  to  foreign  processing  vessels 
south  of  39°  N.  latitude.  Those  areas 
ha\e  been  closed  to  foreign  processing 
vessels  due  to  concerns  over  the 
bycatch  of  salmon  and  rockfish  and  for 
national  security  reasons.  In  addition, 
domestic  catcher  vessels  ha\e  been 
allowed  to  fish  from  0-200  nautical  miles 
(nmj  offshore,  whereas  foreign  trawl 
vessels  could  only  fish  seaward  of  12 
nm. 


Whiting  are  found  in  fishable 
concentrations  off  Califi)n:a  in  the 
spring.  The  fishcrv  f;>ll(ms  the  stock 
northward  ur;i    <  .^  ;  -•  dominantiy  in 
Canadian  wat  :s  <  -      Shore  in  the  fall 
The  1992  Pacific  whiting  season  begins 
on  April  15.  An  earlier  fishery  could  be 
expected  to  increase  effort  in  waters 
near  the  Cordell  Bank  and  the  Gulf  of 
the  Farallones  National  Marine 
Sanctuaries  off  the  Coast  of  California, 
and  could  increase  the  likelihood  of 
interception  of  Sacramento  winter-run 
chinook  salmon  that  have  been  listed  as 
"threatened"  under  the  Endangered 
Species  Act  (ESA).  Chilipepper  and 
bocaccio  rockfish,  which  are  also  caught 
as  bycatch  in  the  whiting  fishery,  are 
found  in  these  waters  as  well  and  used 
in  fish  meal.  Otherwise,  in  a  directed 
fishery  for  rockfish,  chilipepper  and 
bocaccio  would  generate  a  significantly 
higher  price.  In  part  to  alleviate  these 
concerns,  an  April  15  opening  date  was 
established  for  the  whiting  fishery 
beginning  in  1992,  This  opening  date 
approximates  the  traditional  start  of  the 
fishery  and  was  meant  to  maintain  the 
historical  season  structure  by 
counteracting  the  1991  trend  of 
beginning  to  fish  for  whiting  early  in  the 
year  and  in  the  southernmost  area  of  the 
fishery. 

Although  the  April  15  opening  date 
helps  to  reduce  impacts  on  some  salmon 
stocks,  particularly  Sacramento  winter- 
run  chinook  salmon,  further  review  of 
the  fishery  data  for  1991  indicates  that 
the  bycatch  of  Sacramento  winter  run 
chinook  and  other  salmon  stocks,  most 
notably  Klamath  River  fall  chinook, 
could  be  reduced  further  without  undue 
hcu'dship  on  the  whiting  fishery. 

Recently  completed  salmon  stock 
assessments  for  1992  indicate  that  the 
abundance  of  Klamath  River  fall 
chinook  salmon  is  predicted  to  be  at  a 
record  low  level  and  is  not  expected  to 
meet  the  minimum  escapement  level  or 
"escapement  floor"  of  35.000  even  in  the 
absence  of  all  fishing.  This  year  will 
mark  the  third  consecutive  year  of 
underescapemrnt  and  will  thus  require 
the  Pacific  Fisrur)  .Slanagement  Council 
(Council)  to  conduct  a  review  of  the 
depressed  status  of  the  stock  to 
determine  the  cause  of  the  stock  decline 
and  its  relationship  to  fishing.  Because 
of  the  depressed  status  of  the  Klamath 
River  fall  chinook  stock,  the  Council  is 
considering,  for  the  first  time,  severely 
restrictive  fishing  options  for  the 
commercial  and  recreational  salmon 
fisheries,  one  of  which  is  a  prohibition 
of  ocean  salmon  fishing  along  a 
substantial  portion  of  the  Oregon  and 
California  coasts  These  circumstances 
prompted  the  Council  to  consider  further 
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ways  to  nummize  the  bycafch  of  salmon 
in  the  whitinj?  fishery 

Between  1980  and  1991.  the  byca'ch  of 
salmon  m  the  whitmg  fishery  was 
consistently  higher  in  the  Eureka  area 
than  in  other  areas.  (Tnese  bycatch 
statistics  included  data  from  the  foreign 
directed-trawi  fishery,  the  lomt  venture. 
and  the  1991  domestic  at-sea  processing 
Heet  )  The  southern  pan  of  the  Eurt-k.-i 
region,  from  42'  N  !a-itude  lo  Cape 
Mendocino  (Wac  N.  lat,),  tended  to 
record  the  highest  salmon  bycatch.  In 
1991.  approximately  Q6.00C  metric  tons 
(mt)  of  wniting  were  caugn'  by  the  at- 
sea  processing  fleet  in  the  Eureka 
subarea  (between  43'  and  40'30'  N.  lat), 
34  percent  of  the  total  whitmg  catch. 
Associated  with  this  catch. 
approximateiv  i.dCt)  cr.inook  salmon 
were  taKea  76  percent  of  the  total 
salmon  catch  taken  by  the  at-sea 
processing  fleet. 

It  13  genera;;y  observed  that  a 
maionty  cf  the  bycatch  occurs  in  a  few 
hauls.  Wnhm  the  Eureka  Subarea.  50 
percent  of  the  salmon  were  taken  in  8  of 
the  596  hauls  observed  by  N'NIFS- 
certfied  observe.^s.  Coastwide  only  16 
percent  of  all  observed  withing  tows 
contamed  salmon,  this  percentage 
increases  to  about  25  percent  in  the 
Eureka  Subarea.  Although  salmon 
avoidance  measures  voluntarily  adopted 
by  the  at-sea  processing  fleet  kept  the 
coastwide  incidence  of  salmon  to 
approximately  0.03  salmon  per  mt  of 
whiting  in  1991  (one  salmon  in  about  30 
mt  of  whiting),  well  below  the  voluntary 
goal  of  0  05,  the  catch  and  catch  rate 
were  higher  In  the  Eureka  area  (0.07 
salmon  per  mt  of  whiting). 

At  its  March  9-13,  1992.  meeting,  the 
Council  recommended  a  number  of 
maragprnent  measures  designed  to 
reduce  further  the  bycatch  of  salmon 
without  imposing  undue  hardship  on  the 
whiting  fishery  These  management 
measures  are  described  below.  Because 
of  the  extremely  poor  salmon  returns 
expected  m  1992.  the  Council  requested 
the  Secretary  to  implement  these 
regulations  as  emergency  regulations 
under  section  305(c1  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Ac  j  before  the  1992 
whitmg  season  begins  on  April  15. 

Prokibit  At- Sea  Processing  South  ofiT 

N.  LaLtude 

To  protect  the  southern  part  of  the 
Eureka  area,  the  area  of  highest  salmon 
bycatch,  the  Council  recommended  that 
whiting  not  be  processed  at  sea  south  of 
42*  N.  lat.  This  would  shift  the  high- 
capacity  at-sea  processing  fleet,  which 
was  able  to  take  over  25X00  mt  of 
whiting  m  a  imgle  week  m  1991,  to  more 
northerly  fishing  areas  where  salmon 


Interception  historically  has  been  lower. 
It  also  would  shift  operations  away  from 
the  waters  near  Cordell  Bank  and  the 
Gulf  of  the  Farrallones  Islands  which 
experienced  high  bycatch  of  chilipepper 
rockfish  (over  500  ml)  in  1991. 

This  restriction  would  move  the 
largest  part  of  the  whiting  fieet  (the  at- 
sea  catcher/processors,  motherships 
and  their  catcher  vessels)  northward. 
removing  the  largest  potential  impact  on 
Klamath  River  ffdl  chinook  and 
Sacrsunento  winter-run  chinook. 
Because  of  the  mobility  of  these  vessels. 
a  shift  to  more  northern  waters  is  not 
expected  to  limit  the  at-sea  processing 
fleet's  ability  to  catch  whiting,  although 
It  may  slow  their  initial  operations 
somewhat  if  whiting  are  not  fully 
dispersed  along  the  coast.  However, 
whiting  are  expected  to  be  migrabng 
into  the  more  northerly  areas  by  April 
15.  and  effort  by  the  at-sea  fleet  is 
expected  to  be  sufficient  to  harvest  any 
amount  of  whiting  that  is  available  to 
them. 

Catcher  vessels  that  deliver  whiting  to 
shoreside  processing  plants  will  not  be 
subject  to  this  restriction.  The  shore- 
based  fleet  cannot  follow  whiting  as 
freely  because  vessels  need  to  stay 
within  approximately  12  hours  of  the 
processing  plants  to  maintain  the  quality 
of  the  fish.  Unlike  the  at-sea  processing 
fleet,  shoreside  processing  plants  are  at 
fixed  locations  and  depend  on  whiting 
caught  locally  obviously,  these  plants 
are  not  able  to  follow  the  whitmg  as 
they  migrate  north.  In  addition,  the 
amount  of  whiting  expected  to  be 
harvested  for  deUvery  to  shoreside 
processing  plants  is  considerably  less 
than  the  at-sea  processing  fleet  would 
harvest  in  the  area;  consequently,  the 
shore-based  fleet's  aggregate  salmon 
bycatch  is  also  expected  to  be  relatively 
small.  Thus,  extending  the  prohibition 
against  catchers  that  deliver  to 
shoreside  processors  south  of  42*  N.  lat. 
would  unduly  impact  their  ability  to 
participate  in  the  fishery,  but  would 
protect  only  a  relatively  small  amount  of 
salmon  and  rockfish. 

The  definition  of  processing  for  the 
purpose  of  this  nile  means  the 
preparation  of  packaging  of  whiting  to 
render  it  suitable  for  hum.an 
consumption,  industrial  uses  or  long- 
term  storage,  except  for  heading  and 
gutting  unless  additional  preparation  is 
done. 

Close  the  Klamath  and  Columbia  River 
^Conservation  Zones  to  Fishing  for 
Whiting 

The  Klamath  River  and  Columbia 
River  conservation  zones  have  been 
closed  to  the  convmencal  and 
recreational  salmon  fisheries  for  some 


years  in  order  to  conserve  salmon 
stocks  returning  to  these  rivers.  The 
Klamath  River  Salmon  Conservation 
Zone  extends  approximately  6  nm  north 
and  6  nm  south  of  the  Klamath  River 
mouth  and  12nm  seaward.  The 
Columbia  River  Salmon  Conservation 
Zone  is  roughly  a  square,  6  nm  on  each 
side,  off  the  mouth  of  the  Columbia 
River.  Operators  of  whiting  vessels 
voluntarily  agreed  not  to  operate  in 
these  relatively  small  areas  in  1991. 
Given  the  record  low  levels  of  salmon, 
these  zones  will  again  be  closed  to  the 
whiting  fishery  in  1992,  this  time  through 
emergency  rule  to  insure  against  any 
whiting  fishing  occurring  in  these  zones. 

Prohibit  Directed  Fishing  for  Whiting 
Shoreward  of  the  100-Fathom  Contour 
m  the  Eureka  Subarea 

Another  pattern  evident  from  the 
analysis  of  the  historical  salmon 
bycatch  data  is  the  tendency  for  bycatch 
rates  to  be  higher  in  shallower, 
nearshore  areas.  An  analysis  of  the 
bycatch  rate  inside  and  outside  of  the 
100-fathom  contour  in  the  Eureka 
Subarea  from  1988  to  1990  indicated  that 
salmon  bycatch  rates  were  9  to  16  times 
higher  shoreward  of  the  100-fathom 
contour.  Most  if  not  all,  of  the  1991 
whiting  harvest  in  the  Eureka  Subarea, 
the  area  of  greatest  sahnon  bycatch  and 
bycatch  rates,  was  taken  seaward  of  100 
fathoms.  Concerned  that  a  shift  in  the 
whiting  fishery  to  more  nearshore 
waters  could  increase  the  bycatch  of 
Klamath  River  salmon  and  other  stocks 
above  1991  levels,  the  Council 
recommended  that  all  fishing  for  whiting 
be  prohibited  in  waters  shoreward  of 
the  lOO-fathom  contour  in  the  Eureka 
Subarea. 

Although  catcher  vessels  that  deliver 
whiting  to  shoreside  processing  plants 
are  not  subject  to  the  42*  N.  lat. 
restriction  applied  to  the  at-sea 
processing  fleet  the  restriction  against 
fishing  shoreward  of  the  lOO-fathom 
contour  in  the  Eureka  area  applies  to  all 
catcher  vessels  in  the  whiting  fishery. 
The  Council's  recommendation  was 
aimed  at  the  fishery  that  targets  whiting 
because  of  the  magnitude  and  intensity 
of  that  fishery,  and  data  which  indicate 
that  a  significant  amount  of  the  salmon 
bycatch  in  the  whiting  fishery  occurs 
shoreward  of  100  fathoms  and  in  the 
Eureka  Subarea. 

Trawl  vessels  fishing  for  other  ground- 
fish  species  inside  100  fathoms, 
primarily  bottom  trawl  vessels,  often 
have  a  bycatch  of  Pacific  whiting.  In 
order  to  prevent  forcing  these  vessels  lo 
disrupt  their  fishing  operations  by 
having  to  sort  and  discard  incidentally 
cau^t  whiting  without  providing  any 
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additional  protection  to  salmon,  the 
Secretary  has  modified  the  Council's 
recommendation  to  provide  an 
exception  to  allow  them  to  take,  retain, 
and  land  up  to  2.000  pounds  of  whiting 
from  areas  shoreward  of  the  100-fathom 
contour.  Although  little  is  known  about 
the  bycatch  of  salmon  by  non-whiting 
groundfish  vessels,  it  is  thought  that 
most  of  their  bycafch  occurs  during  the 
winter,  not  during  the  whiting  season. 

The  prohibition  against  fishing  for 
whiting  shoreward  of  the  100-fathom 
contour  applies  only  in  the  Eureka 
Subarea.  The  prohibition  was  not 
extended  to  more  northerly  areas 
because  the  lOG-fathom  contour  extends 
much  further  offshore  in  more  northerly 
areas,  which  could  adversely  impact  the 
whiting  fleet's  ability  to  harvest  whiting. 
Incidences  of  higher  whiting  abundance 
can  occur  shoreward  of  100  fathoms  in 
the  more  northerly  areas.  If  the  fishery 
were  forced  seaward  of  100  fathoms  in 
these  areas,  some  vessels  would  be 
pushed  outside  of  their  norm.al  operating 
range  and  be  unable  to  make  whiting 
deliveries  to  shoreside  processing 
plants.  In  addition,  the  immediate 
salmon  bycatch  problem  is  only  in  the 
Eureka  Subarea,  although  some  concern 
exists  that  with  a  greater  amount  of 
whiting  effort  being  shifted  to  the  north, 
the  salmon  bycatch  rate  on  other  salmon 
stocks  may  increase.  The  Council 
intends  to  monitor  the  salmon  bycatch 
rates  of  both  the  at-sea  processing  and 
the  shoreside  sectors  of  the  fishery  in 
1992.  and  may  make  future  adjustments 
in  response  to  additional  information. 

Prohibit  Night  Fishing 

Traditionally,  the  catcher  vessels 
supplying  the  foreign  joint  venture 
processors  did  not  operate  at  night  until 
the  high-capacity  "urimi  processors 
appeared  in  1988.  In  1991,  some 
harvesting  did  occur  throughout  the 
night.  An  analysis  of  the  1991  catch  rate 
of  salmon  by  time  of  day  (determined  by 
the  time  the  net  began  to  be  retrieved,  or 
'  haulback")  revealed  that  salmon  were 
most  likely  to  be  taken  in  the  whiting 
fishery  between  midnight  and  6  a.m. 
coastwide.  Consequently,  the  Council 
recommended  that  fishing  for  whiting  be 
prohibited  coastwide  between  midnight 
and  one  half  hour  after  sunrise. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator],  has  determined  that,  in 
light  of  new  information  regarding  the 
depressed  status  of  Pacific  coast  salmon 
stocks  in  the  Klamath,  Columbia,  and 
Sacramento  rivers,  the  bycatch  of 
salmon  in  the  whiting  fishery  must  be 
reduced  as  much  as  practicable  in  order 


to  protect  the  salmon  stocks  In  order  to 
be  effective,  this  rule  must  be 
implemented  before  the  start  of  the 
whiting  season  on  Apnl  15  This  action 
is  consistent  with  the  Magnuson  Act  and 
other  applicable  law  The  Assistant 
Administrator  finds  that  the  reasons 
justifying  promulgation  of  this  rule  on  an 
emergency  basis  also  make  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
opportunity  for  comiment,  or  to  delay  for 
30  days  the  effective  date  of  this  rule,  as 
generally  required  by  section  553  (bl  and 
(d)  of  the  Administrative  Procedure  Act. 
The  public  had  opportunities  to 
comment  on  the  substance  of  this 
emergency  rule  during  the  meeting  of  the 
Council  and  its  advisory  committees  in 
March  1992,  Furthermore,  the  public 
participated  in  the  September  1991 
Council  meetings  dunng  which  reports 
were  presented  that  examined  the 
bycatch  of  salmon  and  rockfish  in  the 
whiting  fishery  by  time  of  day,  month. 
and  geographical  area,  and  which 
resulted  in  a  delay  in  the  whiting  season 
opening  until  April  15.  The  public  also 
will  have  an  opportunity  to  comment  on 
the  emergency  measures  during  the 
comment  period  provided  by  this  rule. 
This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(1)  of  that  order.  This  njle  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  regular  procedures  of  that 
order. 

An  environmental  assessment  (EA) 
has  been  prepared  for  this  action  and 
the  Assistant  Administrator  concluded 
that  there  will  be  no  significant  impact 
on  the  human  environment  A  copy  of 
the  EA  is  available  from  the  Regional 
Directo.'s  (see  ADDRESSES], 

This  emergency  rule  does  not  contain 
a  collection  of  information  for  purposes 
of  the  Paperwork  Reduction  Act. 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because,  as  an 
emergency  rule,  it  was  not  required  to 
be  prom.ulgated  as  a  proposed  rule. 

This  emergency  rule  does  not  contain 
policies  with  known  federalism 
implications  sufficient  to  warrant 
preparation  of  the  federalism 
assessment  under  Executive  Order 
12612,  Washington,  Oregon,  and 
California  are  expected  to  implement 
state  regulations  compatible  with  the 
Federal  rule. 

The  Council  has  requested  that  the 
States  of  Washington,  Oregon,  and 
California  concur  with  its  finding  that 
the  proposed  action  is  consistent  with 


the  States'  approved  coastal 
management  programs. 

Lis!  of  Subjects  in  50  CFR  Part  fift3 

Aaministrative  practices  and 
procedures.  Fisheries,  Fishing,  Reporting 
and  recordkeeping  requirements. 

Authority;  16  U.S.C.  1801  el  seq. 
Dated.  April  16. 1992. 
Michael  F  Tillman, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble,  from  April  16. 1992  at  1706 
hours,  e.d.t..  until  2400  hours  (local 
time),  July  21. 1992.  50  CFR  part  663  is 
amended  as  follows 

PART  663— [AMENDED  1 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows: 

AL<i.h..n!)   16  U.S.C.1801  et  seq. 

2.  A  new  9  663.23[b)(4)  is  added  to 
read  as  follows; 

§  663  73     CatcH  "estnrt.to"* 

(b)  •  •  * 

(4)  Pacific  whiting— 1992  bycatch 
restrictions.— {])  Closed  Areas.  Pacific 
whiting  may  not  be  taken  and  retained 
in  the  following  portions  of  the  Fishery 
Management  Area: 

(A)  Klamath  River  Salmon 
Conservation  Zone:  The  ocean  area 
surrounding  the  Klamath  River  mouth 
bounded  on  the  north  by  41°38'48"  N. 
latitude  (approximately  six  nautical 
miles  (nm)  north  of  the  Klamath  River  ' 
mouth),  on  the  west  by  124''23'00  "  W. 
longitude  (approximately  12  nm  from 
shore),  and  on  the  south  by  4i*26'48"  N, 
latitude  (approximately  6  nm  south  of 
the  Klamath  River  mouth); 

(B)  Columbia  River  Salmon 
Conser\'ation  Zone:  The  ocean  area 
surrounding  the  Columbia  River  mouth 
bounded  by  a  line  extending  for  6  nm 
due  west  from  North  Head  along 
46''18'00  "  N.  latitude  to  124°1318  '  W. 
longitude,  then  southerly  along  a  line  of 
167  Trus  to  46''11'06"  N.  latitude  and 
124''11'00"  W.  longitude  (Columbia  River 
Buoy),  then  northeast  along  Red  Buoy 
Line  to  the  tip  of  the  south  jetty; 

(ii)  No  more  than  2.000  pounds  of 
Pacific  whiting  may  be  taken  and 
retained,  possessed,  or  landed  by  a 
vessel  that  at  any  time  during  the  same 
fishing  trip  fished  in  the  Fishery 
Management  Area  shoreward  of  the  100- 
fathom  contour  (as  shown  on  NOAA 
Charts  18580. 16600,  and  18620  in  the 
Eureka  subarea  (from  43''00'00"  N,  lat.  to 
40'30'00''  N,  lat.). 


14666 


Federal  Regiater  /    Vol  57,  No.  78  /  Wednesday,  April  22.  1992  /  Rules  and  Regulations 


(ill)  Pacific  whitmg  may  not  be 
processed  at  sea  south  of  42°0O'0O"  N. 
latitude  fOregoR-Califorr.ia  border).  For 
pu.-^oses  of  this  paragraph  (b)(4)(iin. 
'■processing    means  the  preparation  or 
packaging  of  Pacific  whiting  to  render  it 
suitable  for  human  consumption, 
industna!  uses,  or  lon^-term  storage, 
including  but  not  limited  to  cooking, 
canning,  smoking,  saltmB.  dnnng, 
filleting,  freezing,  or  rendering  into  meal 
or  oil.  but  does  not  mean  heading  and 
gutting  unless  additional  preparation  is 
done, 

(iv)  Time  of  day.  Pacific  whiting  may 
not  be  taken  and  retained  by  any  vessel 
in  the  Fishery  Managemen'  .\rea  on  any 
morning  between  OOOl  hours  to  one-halJf 
hour  after  official  sunrise.  Official 
sunrise  is  determined,  to  the  nearest  5* 
latitude,  in  The  Nautical  Almanac  for 
the  Year  1992  issued  by  the  Nautical 
.AJmanac  Office.  United  States  Naval 
Observatory  under  the  aut.horuy  of  the 
Secretary  of  the  Nav7,  and  available 
from  the  US  Government  Printing 
Office 


'FK  Dec  9:-9304  Filed  4-16-92;  &45  am] 

BILUM]  COOC  I910-23-M 

50  CFF  Part  663  | 

[Docket  Mo.  920  1CW-20091 

Padfic  Coast  Groun<lfl8h  Fishery 

AQENCY:  .National  Mar.ne  Fisheries 
Service  iNMFS;  NO.\A.  Commerce. 
ACTiom:  Notice  of  fishing  restrictions. 
and  request  for  comments. 

SUMMABVi  NOA.A  announces  a 
reduction  m  the  daily  trip  limit  for 
sablefish  taken  with  nontrawl  gear  from 
500  pounds  to  250  pounds.  This  action  is 
authorized  by  the  regulations 
implementing  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
FMP)  The  trip  limit  is  necessary  to 
keep  landings  within  the  nontrawl 
harvest  guideline  for  this  species  while 
expending  the  fshery  as  long  as  possible 
dunng  the  year.  This  250-pound  daily 
trip  limit  will  remain  in  effect  until  the 
regular  season  begins  on  May  12, 1992. 
DATES:  Effective  from  0001  hours  (local 
time)  April  17, 1992.  Comments  will  be 
accepted  through  May  7, 1992. 
ADDRESSES:  Submit  comments  to 
Roiland  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheres  Service,  NOAA,  7600  Sand 
Point  Vvay  NE..  BIN  Cl5-0»')— Bldg.  1, 
Seattle,  Washington  9eil5-OCrO;  or 
Charles  E.  Fuilerton,  Director.  Southwest 
Region,  .National  Marine  Fisheries 
Ser.ice,  N0.-\.-\.  501  West  Ocean Blvd; 


suite  4200.  Lonj?  Beach.  California  90602- 

4213. 

FOR  RJRTHeR  IMFOBMATIOM  CONTACT: 

Wilhdm  L  Robinson  at  (206)  526-6140; 
,'r  Rodnpv  Mclnnis  at  MIOI  980-4030. 
SUPPLEMENT ABY  INFO«MATK>H:  The 

notice  of  1992  groundfish  fishery 
specifications  and  management 
measures  (57  PR  16M  January  15,  1992) 
annoimced  a  twotier  scheme  of  trip 
landing  limits  for  the  nontrawl  sablefish 
fishery  that  began  in  January  and  was 
Intended  to  extend  until  the  beginning  of 
the  regular  nontrawl  sablefish  season. 
The  fishing  year  began  with  a  500-pound 
daily  trip  limit  that  was  increased  to 
1.500  pounds  on  March  1. 1992.  with  the 
stipoiation  that.  If  440  metric  tons  (mt)  of 
the  3,812  mt  designated  for  the  nontrawl 
sablefish  fishery  was  taken  pnor  to  the 
beginning  of  the  regular  season,  the  500- 
pound  daily  trip  limit  would  be 
reimposed  On  March  20. 1992,  the  440 
mt  was  projected  to  have  been 
exceeded,  and  the  daily  trip  limit  was 
reduced  to  500  pounds  (57  FR  10429: 
March  26, 1992). 

In  early  April  the  Pacific  Fishery 
Management  Council  (Council)  found 
that  due  to  increased  effort  in  the 
fishery,  the  catch  was  much  higher  than 
initially  expected,  approxHnately  1,400 
mt  before  the  500-pound  trip  limit  was 
reimposed.  The  trip  limits  preceding  the 
"regular"  season  were  intended  to  allow 
small  incidental  catches  to  be  landed 
and  to  allow  small  fishenes  to  operate 
year-round  (57  FR 1654;  January  15, 
1992).  They  also  were  intended  to 
prevent  discards  (55  FR  52055; 
December  19, 1990).  However,  it  became 
apparent  that  the  1,500-pound  daily  trip 
limit  had  attracted  unprecedented  levels 
of  new  effort  and  was  sustaining  a 
viable  and  growing  target  fishery  At  its 
April  meeting,  the  Council  heard 
testimony  that  substantial  targeted 
effort  was  likely  to  continue  even  under 
the  500-pound  trip  limit.  The  best 
available  April  data  also  support  this 
trend. 

Consequently,  the  Council 
recommended  that  the  500- pound  daily 
trip  limit  be  reduced  to  250  pounds,  so 
that  most  of  the  remainder  of  the 
harvest  guideline  would  be  available  for 
the  regular  season  to  last  more  than  a 
few  weeks.  The  Council  noted  that 
discards  would  be  reduced  if  target 
fishing  is  curtailed,  because  fewer 
vessels  would  be  trying  to  bring  in  the 
maximum  allowable  amount;  when 
fishermen  target  on  small  trip  limits, 
they  often  exceed  the  tnp  limit  and 
discard  the  surplus  at  sea.  The  Council 
also  recommended  that  the  230-pound 
daily  trip  limit  be  reunposed  at  the  end 
of  the  regular  season,  on  the  date 


necessary  to  extend  the  nontrawl 
sablefish  fishery  as  long  as  possible 
during  the  year.  To  maintain  the 
Council's  original  intention,  NOAA  is 
imposing  a  250-pound  daily  trip  limit 
until  the  beginning  of  the  regular  season 
on  May  12, 1992,  and  armounces  its 
intent  to  reimpose  the  250-pound  daily 
trip  limit  after  the  end  of  the  regular 
season.  All  weights  are  in  round  weight 
or  round  weight  equivalents. 

Secretarial  Action 

The  Secretary  of  Commerce  concurs 
with  the  Council's  recommendations, 
and  for  the  reasons  stated  above 
announces: 

(1)  From  0001  hours  (local  time)  April 
17,  1992,  until  2400  hours  (local  time) 
May  11. 1992,  the  daily  trip  limit  for 
sablefish  caught  with  nontrawl  gear  is 
250  pounds.  "Oiis  trip  limit  applies  to 
sablefish  of  any  size. 

(2)  Following  the  regular  season,  at 
0001  hours  on  a  date  to  be  announced  in 
the  Federal  Regbter,  the  daily  trip  limit 
for  sablefish  caught  with  nontrawl  gear 
will  be  250  pounds,  which  applies  to 
sablefish  of  any  size. 

(3)  The  restrictions  apply  to  all 
sablefish  caught  with  nontrawl  gear 
between  3  and  200  nautical  miles 
offshore  Washington.  Oregon,  and 
California.  All  sablefish  caught  with 
nontrawal  gear  and  possessed  within  0 
to  200  nautical  miles  offshore 
Washington,  Oregon,  and  California  are 
presumed  to  have  been  taken  and 
retained  between  3  and  200  nautical 
miles  offshore  Washington,  Oregon,  or 
California,  unless  otherwise 
demonstrated  by  the  person  in 
possession  of  those  fish. 

Classification 

The  determination  to  reduce  the  daily 
trip  limit  for  the  nontrawl  sablefish 
fishery  is  based  on  the  most  recent  data 
available.  The  aggregate  data  upon 
which  the  determination  is  based  are 
available  for  public  inspection  at  the 
Office  of  the  Director,  Northwest  Region 
(see  AOOl»eS8CS)  during  business  hours 
until  May  4, 1992. 

Because  any  delay  in  the 
implementation  of  this  action  would 
result  in  a  continued  excessive  harvest 
m  the  nontrawl  sablefish  fishery  prior  to 
the  beginning  of  the  regular  season,  the 
Secretary  finds  that  no  delay  should 
occur  in  its  effective  date.  The  Secretary 
therefore  fmds  good  cause  to  waive  the 
30-day  delayed  effectiveness 
requirement  of  the  Administrative 
Procedure  Act. 

This  action  was  authorized  by 
Amendment  4  to  the  FMP  for  which  a 
Supplemental  Environmental  Impact 
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Statement  (SEIS)  was  prepared  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA). 
Because  this  action  and  its  impacts  have 
not  changed  significantly  from  those 
considered  in  the  SEIS,  this  action  is 
categorically  excluded  from  the  NEPA 
requirement  to  prepare  an 
environmental  assessment  in 
accordance  with  paragraph  6.02c.3.(r)  of 
the  NOAA  Administrative  Order  216-6 

This  action  is  taken  under  the 
authority  of  50  CFR  663.23(c)  and  section 
III.B  1  of  the  appendix  to  50  CFR  part 
663,  and  is  in  compliance  with  Executive 
Order  12291.  The  action  is  covered  by 
the  Regulatory  Flexibility  Analysis 
prepared  for  the  authorizing  regulations 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fisheries.  Fishing,  and 
Recordkeeping  and  reporting 
requirements 

Authority:  16  U.SC  1801  et  seq. 
Dated:  April  16,  1992. 
David  S.  Crestin. 

Acting  Director  O-ficc  o'' Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc,  92-9389  Filed  4-17-92;  2:34  pmj 

BIUJNO  CODE  3510-22-4I 


50  CFR  Part  672 
[Docket  No.  920382-2082] 
Groundflsh  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce 
ACTION:  Emergency  interim  rule;  request 
for  comments;  corrections. 


SUMMARY:  This  document  corrects  a.i 
emergency  interim  rule  published 
Friday,  April  3,  1992  (57  FR  11433)  The 
emergency  interim  rule  revised 
management  measures  applicable  to  the 
management  and  monitoring  of 
prohibited  species  bycatch  amounts 
EFFECTIVE  DATE:  March  30,  1992 
FOR  FURTHER  INFORMATION  CONTACT 
Susan  Salveson,  Fisheries  Management 
Biologist,  NMFS,  Alaska  Region,  (907) 
586-7228. 

As  published,  the  regulations  contain 
errors  in  paragraph  references  under 
§  672.20(g)  that  need  correction. 

Accordingly,  the  publication  on  .^prii 
3.  1992,  of  the  emergency  interim  rule, 
which  was  the  subject  of  FR  92-7659,  is 
corrected  as  follows: 

§672.20    [Cofrected] 

1  In  amendatory  instruction  2.  on 
page  11439,  on  the  last  line  in  the  first 


column,  "(g)(3)"  is  corrected  to  read 
"(81(4)". 

2  In  amendator>'  instruction  2.  on 
page  11439.  on  the  second  and  third 
lines  in  the  second  column.  "(g)i4).  (g)(5), 
(g)(6)",  are  corrected  to  read  to  "(g)(5). 
ig)(6),  (g)(7)", 

3,  In  the  regulatory  text  on  page  11439, 
in  the  second  column,  on  the  21st  line 
from  the  bottom  of  the  page,  the 
paragraph  designation  "(4)"  is  corrected 
to  read  "(5!", 

4.  In  the  regulatory  text  on  page  11439. 
in  the  second  column,  on  the  fourth  line 
from  the  bottom  of  the  page,  the 
paragraph  designaiion  "(5)"  is  corrected 
to  read  "(61", 

5  In  the  regulatory  text  on  page  11439, 
in  the  third  column,  on  the  12th  line  from 
the  top  of  the  column,  the  paragraph 
designation  "(6)  '  is  corrected  to  read 
"(7)". 

6,  In  the  regulatory  text  on  page  11439, 
in  the  third  column  under  §  672  20(g)(6), 
which  has  been  correcth  designated  as 
§  672.20(g)(7),  in  the  second  line  in  that 
paragraph  "(g)(4),  and  (g)(5)"  is 
corrected  to  read  "(g)(5).  and  (g)(6)". 

Dated:  Apnl  16,  1992. 
Samuel  W.  McKeen, 

Acting  Assistari  Administrator  for  Fisheries. 
National  Marine  Fisheries  Ser\-ice. 
fFR  Doc  92-9290  Filed  4-21-92;  8:45  amj 
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50  CFR  Part  675 
{Docket  No  911172-2021] 

Groundflah  of  \ht  Bering  Sea  and 
Aleutian  islands 

agency:  .National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Apportionment  of  reserve; 
notice  of  closure;  request  for  comments. 

summary:  .NMFS  announces  that 
amounts  of  the  operational  reserve  are 

needed  in  the  domestic  annual 
processing  (DAP)  fishen*'  for  Atka 
mackerel  m  the  Bering  Sea  and  Aleutian 
Islands  (BS.Mj  area.  In  addition.  .NMFS 
IS  establishing  a  directed  fishing 
allowance  for  Atka  mackerel  in  the 
BS.AI  area  and  is  prohibiting  further 
directed  fishing  for  Atka  mackerel  in  the 
BSAI,  This  action  is  nece8sar>  to 
prevent  the  total  allowable  catch  (TAG) 
for  Atka  mackerel  in  the  BSAI  from 
being  exceeded.  The  mtent  of  this  a(:t:c)n 
is  to  promote  optimum  use  of  groundfish 
while  conserving  Atka  mackerel  stocks. 
EFFECTIVE  DATES:  12  noon,  Alaska  local 
time  (A. It.).  April  16,  1992.  through  12 
midnight,  A.l.t.,  December  31,  1992. 
ADDRESSES:  Comments  should  be  sent 
to  Steven  Pennover,  Director  .Alaska 


Region.  NMFS,  PO  Box  .:H)Wi  |uneau. 
Alaska  99H02.OW-.8  in:  nc'-.  .red  to  9109 
M('-:i:.':,*,,:,:;  M„i,  R,,.,,,:   1  r.:rral  Building 
Annex,  suite  6,  Juneau.  Alaska. 

FOR  FURTHER  INFORMATtON  CONTACT; 

Management  Specialist.  NMFS,  907-586- 

7228 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  rone  in  the  BSAI 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act.  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  and  is 
implemented  by  regulations  appearing 
at  50  CFR  611.93  and  part  675. 

Section  675.20(a)(1)  of  the 
implementing  regulations  establishes  an 
optimum  yield  (OY)  range  of  1.4  to  2.0 
million  metric  tons  (mt)  for  all 
groundfish  species  in  the  BSAI 
management  area.  The  TACs  for  target 
species  and  the  "other  species"  category 
are  specified  annually  within  the  OY 
range  and  apportioned  by  subarea  under 
§  675.20(a)(2). 


Apportiooment 

In  accordance  with  9  675.20(a)(3).  15 
percent  of  the  TAG  for  each  target 
species  category  is  placed  in  a  reserve, 
and  the  remaining  85  percent  of  the  TAG 
for  each  target  species  is  apportioned 
between  domestic  annual  harvesting 
and  the  total  allowable  level  of  foreign 
fishing.  The  reserve  is  not  designated  by 
species  or  species  group  and  any 
amount  of  the  reserve  may  be 
apportioned  to  a  target  species  category 
provided  that  such  apportionments  are 
consistent  with  S  675.20(a)(2)(i)  and  do 
not  result  in  overfishing  of  a  target 
species  category.  As  established  in 
S  675.20(b)(l)(i),  NMFS  will  apportion 
reserve  amounts  to  a  target  species 
category  as  needed. 

The  initial  1992  TAG  specified  for 
Atka  mackerel  in  the  BSAI  subarea  is 
36,550  mt  (57  FR  3952,  February  3. 1992), 
all  of  which  was  apportioned  to  DAP. 
NMFS  finds  that  the  Atka  mackerel  DAP 
fishery  in  the  BSAI  area  requires  an 
additional  6,450  mt  of  Atka  mackerel  to 
continue  operations.  Therefore,  under 
the  authority  provided  in 
§  675.20(b)(i)(i),  NMFS  apportions  6.450 
mt  from  the  reserve  to  the  Atka 
mackerel  TAG.  resulting  in  a  revised 
Atka  mackerel  TAG  of  43.000  mt  in  the 
BSAI  area.  The  TAG  increase  is 
apportioned  to  DAP  resulting  in  a 
revised  DAP  of  43,000  mL  This 
apportionment  is  consistent  with 
5  H-5.20(a)(2)(i)  and  does  not  result  in 
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overfishing  of  3SAJ  area  A;ka  mdcx-tT' 
stocks  as  the  revised  TAG  is  less  tnnn 
the  overfishing  Level,  whicn  is  4.>3,iJ*X) 

mt 
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;■::,. .)r..  A  .  :    April  18,  1992.  through 
:;:;.,::■„.-:■    A  ■  '    Def.t'mner  31,  1992. 

AruT  :n!S  cicsure  m  accordance  with 
S  675.20{hi'^!    amounts  of  Atka  mackerel 
retained  on  Doaia  a  vessel  in  the  BSAI 
may  not  equal  or  exceed  20  percent  of 
the  aggregate  catch  of  the  other  tlsh  or 
fish  products  retained  at  the  same  time 
on  the  vessel  during  the  same  trip  as 
measured  in  mund  weiah!  equivaients, 

Classificatujn 

This  action  is  taken  under  SO  CFR 
675.20  and  is  in  comphance  wtb 
Executive  Order  12291 

The  Assistant  Administrator  fur 
Fisheries,  NOAA,  fmds  ■   r  Kood  cause 
that  providing  prior  noti  e  and  p ub;i(: 
comment  or  delaying  th<  effective  da!e 
of  this  notice  is  impracucabie  and 
contrary  to  the  public  interest.  Without 
this  apportionment,  U.S.  groundfish 


fishermen  would  have  to  discard 
bycatches  of  Atka  mackerel  in  the  BSAI. 
resulting  in  needless  economic  waste  of 
valuable  fishery  resources.  Under 
§  675.20(b)(2),  interested  persons  are 
mvited  to  submit  wntten  comments  on 
this  apportionment  to  the  above  address 
until  May  1,  1992. 

Ust  of  Subjects  in  50  CFR  Part  875 

Fisheries,  Reporting  and 

recordkeeping  requirements. 

Authority:  16  U.S  C.  1801  et  seq 
Dated;  April  16.  1992. 
David  S.  Cre«tin, 

Acting  Director.  Office  of  Fisheries 
Consen'ation  and  Manasemenl.  Satsona! 
Marine  Fisheries  Service 
:FR  Doc-  92-9271  Filed  4-16-«2;  8:45  am) 
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Proposed  Rules 


Federal    Repsler 
VoL  67.  No.  78 
Wednesday,  April  22,  1992 


This  section  ot  the  FEDERAL  REGISTER  the  Government  under  ar  express 

cof.Uiins  notices  to  the  pjblc  o1  the  promise  that  the  identity  of  the  source 

proposed  issaance  of  rules  and  wou!d  be  held  in  confidence,  or.  prior  to 

regulations    The  purpose  of  these   notices  {^e  efferhve  date  of  this  section,  under 

IS  to  aive  interested  perscis  ari  i    j                 ,i,   ■  .i.      j     .■»      r 

"  ^_^    .        _~      .         ~^  an  implied  promise  that  the  identity  of 

ODporlunrtv  to  participate  in  the  ruie  ■,        '                .  j  u    l   u             - 

,^=1,,,^  rS.^.  .^  .K«  »^~,»„^  ™j  .k«  ..„,i  i!i«' sourrp  wou  d  be  he  d  in  con'i-^nff 

maKing  pnor  to  the  adoption  of  the  final  ,,          ,      ,  , 

f^jjgg^  K(^  ords  of  the  applications  to 

___^_________^___________________  par'itipdte  m  the  White  House 

Fellowships  Program  are  maintained  in 

PRESIDENTS  COMMISSION  ON  WHITE  g  system  of  records  under  the  Privacy 

HOUSE  FELLOWSHIPS  Act,  40  FR  56651  {197,5).  The  proposed 

ruie  would  permit  the  President's 

1  CPR  Part  425  Comm.psion  en  White  House 

.    ^  _          ^,        ,  „         _.  Fellowships  to  deny  access  to  'he  n-.m*"- 

Privacy  Act,  Exemption  of  Record.  of  evaluators  of  the  application  Th  ., 

aoewcy:  President's  Commission  on  ^"iH  protect  the  obiecfvify  of  the 

White  House  Fellowships.  process  of  ratinj?  apphrn'm-^  for 

action:  Proposed  rule.  participation  in  the  White  F.uuae 

— Fellowships  program 

summary:  The  President's  Commisskin  ^^^  ^^^^  ^^^^j  r       i^^^^„ 

on  White  House  Fellowships  is 

amcndms  its  Pnvacv  Act  regulations  to  T^*'  proposed  exemption  does  not 

permit  the  withholding  of  information,  "'eet  the  standard  set  forth  in  Mxerutivp 

disclosure  of  which  would  compromise  Order  12291  classificjjtion  as  a  z).,i,,' 

the  obiectivity  of  the  White  House  rule,  and  no  regulatory  anaivsis 

Fellowship  application  rating  process  statement  is  required 

DATES:  Comments  must  be  submitted  on  Regulatory  Flexibility  Act 

or  before  June  22.  1092.  ,       ,,    .u  .  .v                   i 

„      ,       J  ,  I  certiry  that  the  proposed  exempt,!  n 

*^^,'*"^^'  ^^""^  °'  '^''     "''  ^•'^^■"■^rits  ^jii  no,  Y^^^.^  3  significant  impact  on  any 

to  Elsd  Thompson  Director.  President's  gubstanliai  number  of  small  entities  as 

Commission  on  White  House  ^j^.fj„gj  ^v  the  Reguiatorv'  Fiexibilitv 

Fellowships,  712  Jackson  Place,  NW.  ^^^   f._^^j,^  ^a^  g^^^^   because  it 

Washington,  DC  20503.  ^p^j.^^  ^^^j^  ^^  i^^dividual  records  of 

FOR  FURTHER  INFORMATION  CONTACT'  applicants  participating  in  thf  White 

Janet  Kelliher,  (202)  395-4522.  Unisc  Fellowships  f>rogTnm, 

SUPPLEMENTARY  INFORMATION:  The  ...     t  c    i.-      .     •     ■,  r-rr,  n    ^  4ar 

„_,.,„                          ,..,        ,,  list  of  Subierfs  in  1  CTR  Pari  425 
President  s  Comm.ission  on  White  fioLse 

Fellowships  was  established  to  give  Aii.min.strative  prartice  and 

qaah.'ied  young  Amencans  the  procedure,  F^ivacy. 

opportunity  to  gain  firsthand  expenen-  «  i>'ps.ii,  -'  ^  (  nmmission  on  White  House 

in  the  process  of  governing  the  nation  (■•■ht  .w'-.ips 

As  part  of  the  process  of  selecting  Elsa  B.  Thompson. 

parficipants  for  the  progjam.  the  j  ,-,    ,'.,• 

VYesidsnt's  Commission  on  White  House  '    Accordingly,  the  President's 

Feiiowsh.ps  evaluates  applications  Commission  on  White  House 

b3  =  -d  on  leadership  abi  ity.  communlt^  Fellowships  is  amending  1  CFR  part  425 

involvement,  intellectual  achievement.  ^g  follows- 

and  career  accomplishmen's. 

The  Privacy  Act  of  19:^4,  at  5  U.S.C.  PAPT  425— PRESIDENTS 

5;^2a!.k>{5],  authorizes  agencies  to  COMMISSION  ON  WHITE  HOUSE 

promulgate  regulations  exempting  from  FELLOWSHIPS 

ine  Privacy  Acts  access  requirement  .  ,t.i_        ,i.     •.■..•      r         _.  ,.«.. 

,      ;            .       '                J      1  1  1.  The  authority  citation  for  part  425 

investiBatcry  matenai  compiled  solely  ..          .          j       r  n 

r     .,      "^              f  J  .  continues  to  read  as  follows: 
for  the  purpos"  of  detennming 

suitability,  eligibility,  or  qualificHtmns  Authority:  5  l'.S,C  552a;r) 

for  Federal  civilian  empioyment.  -.  A  new  section  425.6  is  added  to 

mi!  tdry  service.  Federal  contracts,  or  read  as  follows: 

access  to  cltisiiified  information,  but 

only  to  the  extent  that  the  disclosure  of  §425.6    Enempl  r»cord». 

such  material  would  reveal  the  identity  All  informalion  in  these  records  that 

of  a  source  who  furnished  information  to  meets  the  criteria  stated  in  5  U.S.C. 


552a(k)(5]  is  exempt  from  the 
requirements  of  5  U.S.C552a(d),  relating 
to  access  to  an  amendment  of  records 
by  the  subject.  This  exemption  is 
claimed  because  portions  of  this  system 
relate  to  material  compiled  solely  for  the 
purpose  of  determining  qualifications  for 
Federal  employment  as  a  White  House 
Fellow  ri;  (i  ,i     1  ss  to  or  amendment  of 
this  infurmaiion  by  the  data  subject 
would  compromise  the  objectivity  and 
fabness  of  the  selection  process. 

TR  n-  K   ^2  ff.lfvP  r;.  d  4  -21-92;  MS  am) 

BK,  IK;-,  COO«    t32f-«t-m 


DEPARTMENT  OF  AGRtCULTURE 
Ag-icuftural  Marketir>g  Setvice 
7  CFR  Part  29 

lTB-91 Cl6' 

Tot)8cco  lnRpect*or> — Growers' 
Referendum 

AQCHO  ,\gricultural  Marketing  Service, 

I'sr-  ■' 

ACnoN;  .N'otice  of  referendum. 

Summaity:  This  notice  announces  that  a 
'.  n.    .:;iiT  will  be  conducted  by  mail 
;  inng  ihe  period  of  April  27  through 
.May  1   1  W2  for  producers  of  flue-cured 
tobacf  I  w  bo  sell  their  tobacco  at 
auction  in  V\  iit.in  st  n,  Robersonville, 
andVviiids  r   \   '!*  (  arolina,  to 
determine  nr  ,t  i  ( '  i;  p     valofthe 
designation  of  the  v\  ,  ,^<:-'!8ton. 
Robersonville,  and  V\  :;idsor  tobacco 
markets  as  one  consolidated  auction 
market. 

dates:  The  referendum  will  be  held 
A;i-!!  2"  throuch  May  1,  1^2 

FOR  rUHTHfR  MilFORWATlON  CONTACT 

Frnest  I.   f'm  c   !):'>•; '.)-    TobacCO 
Division.  .Ayri  1.   *     H    M  i-ieting 
Service,  L:  :•-•  1  S:,-,:.!  •-  1  0  -.lartment  of 
Agriculture,  PO  F>(  x  -tw  S6. 
Washington,  DC  2iii>*M>45e;  telephone 
number  (202)  205-0587. 
8UPPLEMCW7ARV  iMFORMATiOH:  Notice  is 
i.rrcliv  w'lvtT'  (if  h  r,.-:  Ft  1'  r>  r,,)um  on 
the  designation  of  a  consolidated 
auction  market  at  Williamston, 
Robersonville.  and  Windsor,  North 
Carolina.  Williamston  and 
Robersonville,  North  Carolina,  were 
separately  designated  on  August  16, 
1941,  and  Windsor  on  June  16, 1950, 17 
CFR  29.8001)  as  flue-cured  tol>acco 
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auction  markets  under  the  Tobacco 
Inspection  Act  (7  US  C  511  et  seq.). 
Under  this  Act  the  three  markets  have 
been  receivms  mandatory  grading 
services  from  USDA. 

On  I;J.y  9,  1991,  an  application  was 
m.ade  to  the  Secretary'  of  Agriculture  to 
consolidate  the  designated  m;arket3  of 
WiUiamston.  Robersonville.  and 
Windsor,  North  Carolina.  The 
application,  filed  by  warehouse 
operators  m  those  markets,  was  made 
pursuant  to  the  regulation  promulgated 
under  the  Tobacco  Inspection  Act  (7 
CFR  part  29  1-29.3).  On  November  7, 
19<?1,  a  public  hearing  was  held  in 
WiUiamston.  North  Carolina,  pursuant 
to  the  regulations.  A  Review  Committee, 
established  pursuant  to  S  29.3(h)  of  the 
regulations  (7  CFR  29.3(h)).  has 
reviewed  and  considered  the 
application,  the  testimony  presented  at 
the  hearing,  the  exhibits  received  in 
evidence,  and  other  available 
information.  The  Committee 
recommended  to  the  Secretary  that  the 
application  be  granted  and  the  Secretary 
approved  the  appHcation  on  April  8, 
1992. 

Before  a  new  market  can  be  officially 
designated,  a  referendum  must  be  held 
to  determine  that  a  two-thirds  majority 
of  producers  favor  the  designation.  It  is 
hereby  determined  that  the  referendum 
will  be  held  by  mail  during  the  period  of 
April  27  through  May  1. 1992.  The 
purpose  of  the  referendum  is  to 
determine  whether  farmers  who  sold 
their  tobacco  on  the  designated  markets 
at  WiUiamston,  Robersonville,  and 
Windsor  are  in  favor  of.  or  opposed  to. 
the  designation  of  the  consolidated 
market  for  the  1992  and  succeeding  crop 
years.  Accordiiigly,  if  a  two-thirds 
majority  of  those  tobacco  prodticers 
voting  in  the  referendum  favor  this 
consolidation,  a  new  market  will  be 
designated  as  and  be  called 
WiUiamston-Robersonville-Windsor. 

To  be  eligible  to  vote  in  the 
referendum  a  tobacco  producer  must 
have  sold  flue-cured  tobacco  on  either 
the  WiUiamston.  Robersonville,  or 
Windsor,  North  Carolina,  auction 
market  during  the  1991  marketing 
season.  Any  farmer  who  believes  he  or 
she  is  eligible  to  vote  in  the  referendum 
but  has  not  received  a  mail  baUot  by 
April  27, 1992.  should  immediately 
contact  Ernest  L  Price  at  (202)  205-0567. 

The  referendum  will  be  held  in 
accordance  with  the  provisions  for 
referenda  of  the  Tobacco  Inspection 
Act.  as  amended  (7  U.S.C.  Slid)  and  the 
regulations  for  such  referendum  set  forth 
in  7  CFR  29.74. 


Dated  April  20. 1992. 
Daniel  Haley, 
Administrator. 

(FR  Doc.  92-9528  Filed  4-21-92;  1:32  pm) 
MJJNO  cooc  Mio-oa-u 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

I  Airspace  Docket  No  91-AWO-l8i 

Proposed  Modification  to  the  Los 
Angeles  Terminal  Control  Area  (TCA); 
Public  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  public  meetings. 

summary:  The  FAA  is  proposing  to 
iiiuOjiy  the  Los  Angeles  TCA.  The 
proposed  modification  includes:  A 
reduction  in  the  ceiling  from  12,500  feet 
mean  sea  level  (MSL)  to  10,000  feet  MSL 
an  increase  in  the  base  altitude  west  of 
Santa  Monica  firom  4.000  feet  MSL  to 
5.000  feet  MSL,  an  expansion  of  the 
eastern  boundary  in  order  to  ensure 
TCA  containment  of  high  performance 
jet  aircraft  descending  on  the  glideslop*^ 
from  10.000  feet  MSL.  an  expansion  of 
the  southern  and  southeastern 
boundaries  in  order  to  provide  TCA 
containment  to/from  10.000  feet  MSL 
Informal  airspace  meetings  have  been 
scheduled  to  provide  the  opportunity  to 
gather  additional  facts  relevant  to  the 
aeronautical  effects  of  the  proposal  and 
to  provide  interested  persons  an 
opportunity  to  discuss  objections  to  the 
proposal.  All  comments  received  at 
these  meetings  wiU  be  considered  prior 
to  the  issuance  of  a  Notice  of  Proposed 
Rulemaking  (NPRM]. 
dates:  All  meetings  begin  at  7  p.m.  and 
end  at  10  p.m.,  and  wiU  be  held  on  the 
following  dates: 

1.  June  23, 1992,  Brentwood. 
California. 

2.  June  25, 1992,  San  Diego.  California. 

3.  June  30, 1992,  Los  Alamitos, 
California. 

4.  July  1, 1992,  Walnut,  California. 

ADDRESSES:  The  meetings  wiU  be  held 
at  Vi.c  ij.iowing  locations: 

1.  Brentwood — Brentwood  Theater. 
Westwood  Veterans  Administration. 
Brentwood,  California. 

2.  San  Diego — National  University, 
Chamberlin  Hall.  4085  Camino  Del  Rio 
South.  San  Diego.  CaUfomia. 

3.  Los  Alamitos — Theater  Building  -8. 
Los  Alamitos  Armed  Forces  Reserve 
Center.  End  of  Lexington  Drive/South  of 
KateUa.  Los  Alamitos.  California. 


4.  Walnut— Mt.  San  Antonio  College, 
Bldg.  26,  Lecture  HaU,  1100  North  Grand 
Avenue,  Walnut,  California. 
COMMENTS:  Send  or  deliver  comments  in 
triplicate  to;  Federal  Aviation 
Administration,  Docket  No.  91-AWP-18. 
Attention;  Air  Traffic  Division,  System 
Management  Branch.  AWP-530,  P.O. 
Box  92007  WWPC.  Los  Angeles,  CA 
90009-2007, 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Tom  Bowman,  System  Management 
Branch.  AWP-531.5.  telephone  (310) 
297-0433. 
SUPPLEMENTARY  INFORMATION: 

.Meeting  Procedures 

(a)  The  meeting  will  be  informal  in 
nature  and  will  be  conducted  by  a 
respresentative  of  the  FAA.  Western- 
Pacific  Region.  Representatives  from  the 
FA-A  will  present  a  formal  briefing  on 
the  proposed  TCA  design.  All  other 
participants  will  be  given  an  opportunity 
to  deliver  comments  or  make  a 
presentation. 

(b)  .Any  person  wishing  to  nibke  a 
presentation  to  the  FAA  team  will  be 
asked  to  sign  in  and  estimate  the 
amount  of  time  needed  for  such  a 
presentation.  This  will  permit  the  team 
to  allocate  an  appropriate  amount  of 
time  to  each  presenter.  The  team  may 
limit  the  tim.e  available  for  each 
presentation  in  order  to  accommodate 
all  speakers.  The  meeting  may  be 
adjourned  prior  to  10  p  m.,  if  no 
additional  comments  are  presented. 

(c)  Any  person  who  wishes  to  present 
a  position  paper  to  the  team,  pertinent  to 
the  topic  of  the  Los  Angeles  TCA.  may 
do  so.  Persons  wishing  to  hand  out 
position  papers  to  the  attendees  should 
present  three  copies  to  the  presiding 
officer.  There  should  be  additional  .., 
copies  of  each  handout  available  for 
other  attendees. 

(d)  The  meeting  will  not  be  formally 
recorded,  however,  informal  tape 
recordings  of  presentations  may  be 
made  to  ensure  that  each  respondent's 
comments  are  noted  accurately,  A 
summary  of  the  comments  at  the 
meeting  will  be  made  available  to  aU 
interested  parties. 

Materials  relating  to  the  proposed 
modifications  of  the  Los  Angeles  TCA 
will  be  accepted  at  the  meeting.  Every 
reasonable  effort  will  be  made  to  hear 
requests  for  presentation  consistent  with 
a  reasonable  closing  time  for  the 
meeting.  Written  materials  may  also  be 
submitted  to  the  team  until  July  20, 1992. 

Agenda 

Opening  remarks  and  discussion  of 
meeting  procedures  briefing  on  proposed 
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nments  in 


modifications  to  Los  Angeles  TCA 
public  presentation. 

Public  Presentation. 

Closing  Comments. 

Issued  in  Los  Angeles.  Cahfomia.  on  Apni 
8. 1992. 

ChaHes  .Valla, 

Acting  Manager.  Air  Traffic  Division, 

Western-Pacific  Region. 

[FR  Doc.  92-9367  Filed  4-21-92;  845  arrl 

BIUJNQ  COOC  «S1»-13-M 


DEPARTMENT  OF  STATE 

22  CFR  Part  121 
(PubWc  Notice  16131 

Bureau  of  PoHtico-MUitary  Affairs; 
Amendments  to  the  Internationai 
TraffJc  In  Arms  Regulations  (ITAR) 

AGENCY:  Department  of  State. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  is  the 
result  of  an  advanced  notice  of  proposed 
lulemaking  published  in  the  Federal 
Register  (56  FR  43894).  September  5. 
1991.  This  proposed  rule  is  intended  to 
amend  the  regxilations  implementmg 
section  38  of  the  Arms  Export  Control 
Act.  which  governs  the  export  cf 
defense  articles  and  defense  services.  In 
the  long  run.  the  Department  intends  to 
amend  the  U.S.  Muniucns  List  by  adding 
a  new  category  XV  covering  space- 
related  articles  and  moving  certain 
spacecraft-related  items  from  the 
coverage  of  categories  VIII  and  XI  and 
placing  them  under  the  coverage  cf  a 
new  category  XV.  This  proposed  rule 
will  identify  those  communications 
satellites  in  the  new  category  XV  whose 
capabilities  and  characteristics  are 
sufficiently  "military"  in  nature  as  to 
necessitate  their  control  under  the  U.S 
Munitions  List.  This  proposed  rule  is 
also  intended  to  reduce  the  burden  on 
exporters  in  two  ways;  First,  by 
clarify  i.ng  which  complete 
communications  satellites  are  covered 
under  the  U.S.  Munitions  List  (US.ML), 
and  second,  by  moving  undesignated 
communications  satellites  to  the  export 
licensing  jurisdiction  of  the  Department 
of  Commerce.  This  lat'er  move  will 
occur  only  after  appropnate  worldwide 
controls  are  instituted  by  the 
Department  of  Commerce  to  ccntrol 
such  satellites  once  they  have  been 
transferred. 

DATES:  Comments  must  be  submitted  on 
or  before  May  22,  1992 

ADDRESSES:  Written  comments  should 
be  sent  to;  Kenneth  M.  Peoples  Office  of 
Defense  Trade  Controls,  SA-6.  room 
200,  U.S.  Department  of  State, 


Washington,  DC  20522-0602.  fax  (703! 
875-6647,  Public  comments  will  lie  mtjcir 
available  for  pubhc  inspection 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  M.  Peoples,  Office  of  Df'fense 
Trade  Controls.  Department  of  State,  tel. 
(7031  8~5-6644,  or  Peter  Rensema,  Office 
of  Advanced  Technology,  Department  of 
State,  tel  (202)  647-2433. 

SUPPLEMENTARY  INFORMATION:  On 

November  16,  1990,  the  President  signed 
Executive  Order  12735  on  Chemical  and 
Biological  Weapons  Proliferation  and 
directed  various  other  export  control 
measures.  The  measures  directed  by  the 
President  include  removal  from  the 
I'SML  of  all  Items  contained  on  the 
COCOM  dual-use  list  (also  known  as 
the  "CORE"  list)  unless  significant  U.S. 
national  secunly  interests  would  be 
jeopa.'xiized.  In  implementing  this 
directive,  the  Department  headed  an 
interagency  working  group  which 
reviewed  the  coverage  of  spacecraft  and 
related  (,omponent8  and  deiermined  that 
I'l  the  time  allotted  for  this  exercise, 
specific  Items  could  not  be  determined 
for  removal.  Therefore,  in  further 
implementation  of  the  Presidential 
directive,  the  Department  of  State  began 
chairing  a  space  technical  working 
group  comprised  of  the  Departments  of 
State,  Commerce.  Defense,  and  otner 
national  security  agencies  The  group  is 
empowered  to  move  commercial 
satellites  and  related  articles  identified 
by  the  COCOM  IL  off  the  USMI.  except 
for  such  commodities  and  technical  data 
that  overlap  with  the  items  in  category 
XV  of  the  USML  published  in  the 
Septem.ber  5.  1991  advanced  notice  of 
proposed  rulemaking  Previously,  the 
group  proposed  new  language  for 
catego.-^.'  XV(b)(4)  Global  Positioning 
System  (GPS)  receiving  equipment, 
which  wgs  published  as  a  proposed  rule 
in  the  Federal  Register  (57  FR  1886), 
Januarj'  16,  1992.  This  proposfd  rule  on 
the  jurisdiction  of  non-militar^- 
communications  satellites  to  be 
controlled  under  new  category  XV(b)(2) 
of  the  rT.AR  is  the  result  of  Lhe  group's 
latest  recommendation  As  the  group 
continues  its  review  of  space-related 
matenal,  further  proposed  rules 
clanfying  the  language  of  new  category 
XV  will  be  published. 

Finally,  this  proposed  rule  chaitges  the 
knguage  of  the  headings  for  category 
XV  (a)  and  (b)  as  well  as  adding  more 
detailed  language  for  communications 
satellites  in  section  XV(b)(2).)  To  assist 
you  in  understanding  this  proposed  ruJe. 
category  XV,  as  published  in  the 
September  5,  1991,  Federal  Register,  u* 
being  reprinted  as  follows: 


Category  XV — Spacecraft  S\  <)tems  and 
.'Viwoaated  Equipment 

*(a)  Spacecraft  and  associated 
hardware,  including  both  ground  and 
space  elements,  which  are  either 
specifically  designed  or  modified  for 
military  applications.  This  includes  but 
is  not  limited  to  the  following: 

(1)  Remote  sensing  satellite,  earth 
observation  and  surveillance  satellites, 
space  observation  satellites,  and  their 
major  systems  and  subsystems  that  may 
be  used  for  intelligence  and  targeting 
appUcations.  including  (but  not  limited 
to)  cameras  and  other  sensors  and  their 
ma|or  components  (e.g.  optics,  focal 
planes,  cryocoolers,  radars,  lasers, 
imaging  radiometers,  large  aperture 
antennas,  receivers,  tuners)  specifically 
designed  or  modified  for  use  in  a 
spacecraft;  space  qualified  signal 
processors,  and  data  compression  and 
mass  storage  devices  specifically 
designed  or  modified  for  satellites;  and 
associated  equipment  for  the  timely 
transmission,  exploitation  and 
dissemination  of  data  from  such 
satellites. 

(2)  Communications  satellites  and 
their  major  systems  and  subsystems 
specifically  designed  or  modified  to 
provide  secure  anti-jam  capability, 
including  (but  not  limited  to) 
communications  security  (COMSBC) 
and  transmission  security  (TRANSEC) 
equipment  interference  cancellation 
devices;  nulling  or  steerable  spot-beam 
antennas;  spread  spectrum  or  frequency 
agile  signal  generation  baseband 
processing  equipment  equipment  for 
satellite  crosslink;  and  spacebome 
atomic  clocks.  See  also  categories  Xl|b) 
and  Xnifb). 

(3)  Equipment  specifically  designed  or 
modified  to  enhance  space  system 
survivability  (both  ground  and  space 
elements),  Including  nuclear,  laser, 
radio-frequency,  and  kinetic  hardening 
(beyond  levels  needed  for  commercial 
life  in  the  natural  environment); 
microelectronic  integrated  drcuits 
radiation  hardened  for  space 
application;  decoys;  active  and  passive 
countermeasures;  and  warning 
receivers.  See  also  category  XI(a)(8)  and 
category  XIU  (d)  and  (e). 

(4)  Equipment  specifically  designed  or 
modified  for  precision  navigation 
capabihties,  including  receivers 
incorporating  NAVSTAR  GPS  PPS 
features  or  employing  encryption/ 
decryption  capabilities;  differential  GPS 
equipment;  null  steering  antennas,  GPS 
user  equipment  suitable  for  use  in 
missiles  or  remotely  piloted  vehicles; 
and  GPS  satellite  simulators. 


140; 


Federal  Register  /  Vol.  57,  No.  78  /  Wednesday,  April  22.  1992  /   Proposed  Rules 


(5)  Equipment  specifically  designed  or 
modified  for  space  and  strategic  defense 
weapons  systems  (ground-to-space, 
space-to-space,  space-to-ground), 
including  attitude  and  positive 
determination,  control,  and  pointing 
subsystems  with  precision  and  stability 
suitable  for  weapons  direction;  high 
torque  attitude  control  actuators; 
magnetic  suspension  devices; 
spacebome  lasers;  high  power 
microwave  devices;  high  power  pulsed 
power  supplies;  chemical  release 
de\ices;  explosive  ordnance  other  than 
those  suitable  only  for  deplo>Tnent  of 
stowed  appendages  or  other  deployable 
devices;  ECM  and  ECCM  subsystems; 
and  subsystems  for  command  and 
control  of  such  weapons.  See  also 
categories  Xllfa).  Xlll(f).  and  Vin(e). 

(b)  All  other  sateUites  and  associated 
equipment  specifically  designed  or 
modified  for  such  satellites  not 
enumerated  in  paragraph  (a)  of  this 
category,  regardless  of  their  missions, 
unless  specifically  removed  in 
accordance  with  the  provisions  of  120.5 
of  this  subchapter. 

(c]  Components,  parts,  accessories, 
attachments,  and  associated  equipment 
(including  ground  support  equipment) 
specifically  designed  or  modified  for  the 
articles  in  paragraphs  (a]  and  (b)  of  this 
category. 

(d)(1)  Technical  data  (as  defined  in 
§  120.21)  and  defense  services  (as 
defined  in  §  120.8)  directly  related  to 
any  defense  articles  enumerated  in 
paragraphs  (a)  through  (c)  of  this 
category.  (See  §  125.4  for  exemptions.) 
Technical  data  direcdy  related  to  any 
defense  articles  enumerated  elsewhere 
in  this  category  that  are  designated  as 
Significant  Mihtary  Equipment  (SME) 
shall  itself  be  designated  as  SME. 

(d)(2)  Technical  data  as  defined  in 
S  120.21  for  the  design,  development, 
production,  or  manufacture  of  spacecraft 
systems  and  associated  equipment  (both 
military  and  non-military),  regardless  of 
which  U.S.  Government  agency  has 
jurisdiction  for  the  export  of  the 
hardware.  (See  §  125.4  for  exemptions.) 
Technical  data  directly  related  to  any 
defense  articles  enumerated  elsewhere 
in  this  category  that  are  designed  as 
Significant  Military  Equipment  (SME) 
shall  itself  be  designated  as  SME. 

As  Indicated  in  our  Federal  Register 
notice  published  on  September  5. 1991, 
the  space  technical  working  group 
(STWG),  in  reviewing  specific  areas, 
had  not  yet  been  able  to  identify  clearly 
the  line  between  civil  and  military 
spacecraft  and  related  equipment. 
Consequently,  the  Department 
announced  that  it  would  in  future 
notices  (such  as  this  one)  resolve  which 
'  articles  could  be  more  precisely  defined 


and  which  coverage  overlaps  between 
the  Commodity  Control  List  and  USML 
could  be  eliminated.  The  STWG  has 
now  determined  that  communications 
satellites  requiring  control  on  the  U.S. 
Munitions  List  could  be  more  clearly 
defined  by  delineating  specific 
communications  satellite  parameters 
that  represent  significant  national 
security  interests.  The  results  of  this 
effort  is  reflected  in  the  proposed 
category  XV(b)(2)  language.  This 
proposed  amendment  is  intended  in 
subparagraph  (2)  of  category  XV(b)  to 
provide  guidance  and  definition 
regarding  those  complete 
communications  satellites  which  will  in 
future  continue  to  remain  under  the 
export  licensing  jurisdiction  of  the 
USML.  In  addition  to  the  deliberations 
of  the  STWG  itself,  limited  industry 
input  has  been  received  through  a 
special  working  group  meeting  on 
December  la  1991.  and  follow-up 
correspondence  received  as  a  result  of 
that  special  meeting. 

The  langauge  for  category  XV. 
paragraph  (c)  regarding  components  and 
paragraph  (d)  regarding  technical  data 
and  defense  services  have  been 
modified  from  the  version  published  on 
September  5. 1991.  This  proposed  rule 
envisions  the  movement  of  complete 
commercial  communications  satellite 
systems  to  the  CCL  only  when  those 
satellites  do  not  contain  any  capabihties 
or  characteristics  controlled  under 
proposed  category  XV(b)(2).  Thus,  all 
components,  parts  accessories, 
attachments  and  assosiated  equipment 
which  have  been  specifically  designed, 
modified  or  configured  for  any  sateUite 
(including  those  that  would  be  moved  to 
the  CCL  under  this  proposed  rule) 
continue  to  be  under  the  export 
licensing  jurisdiction  of  the  Department 
of  State  until  the  STWG  completes  its 
review  of  such  equipment.  The  language 
for  paragraph  XV(c)  now  includes  an 
explanatory  note  that  authorizes  the 
Department  of  Commerce  to  include  on 
its  export  licenses  for  commercial 
communications  satellites  a  specific  line 
item  for  minor  components  and  spare 
parts  (including  ground  support 
equipment)  for  a  specific  launch.  This 
authorization  is  intended  to  minimize 
situations  requiring  licenses  from  both 
State  and  Commerce  for  a  specific 
launch.  It  does  not  imply  movement  of 
the  affected  commodities  to  the  CCL 
unless  specifically  moved  by  separate 
action  by  the  Department.  In  addition, 
any  spares  or  ground  equipment 
exported  under  a  Conunerce  license  in 
this  fashion  must  return  to  the  United 
States  following  completion  of  the 
launch  campaign. 


The  language  m  paragraph  XV(d), 
subparagraph  XV(d)(l)  would  now 
control  all  technical  data  and  defense 
services  for  the  defense  articles 
controlled  under  paragraphs  (a)  and  (c)      ^ 
of  cagegory  XV.  Subparagraph  (d)(2) 
would  also  control  all  technical  data 
and  defense  services  for  paragraph  (b) 
of  category  XV.  The  latter  subparagraph 
also  controls  detailed  design. 
development,  manufacturing  and 
production  information  for  any  satellite 
or  any  specifically  designed  or  modified 
component,  part,  accessory-,  attachment. 
or  associated  equipment  for  satellites, 
whether  the  satellite  ;n  question  in 
controlled  on  the  CCL  or  the  USML  All 
other  technical  data  and  services  related 
to  satellites  moved  to  the  CCL  would 
also  move  to  the  control  of  the  CCL  The 
language  published  on  September  5, 
1991,  would  have  made  all  technical 
data  related  to  Significant  Military 
Equipment  (SME)  also  be  treated  as 
SME.  This  language  has  been  modified, 
and,  under  this  proposed  rale,  consistent 
with  all  other  categories  of  the  USML 
only  techr.ical  data  related  to  the 
manufacture  or  production  of  SME 
would  be  treated  as  SME. 

The  Department  of  State  will  continue 
its  efforts  to  identify  and  resolve  overlap 
of  the  COCOM  dual  use  items  and  the 
USML.  Each  success  will  result  in 
publication  of  a  proposed  rule  clarifying, 
modifying  or  deleting  those  paragraphs 
about  the  new  category  XV  which  are 
identified  in  the  Federal  Register  (56  FR 
43894),  September  5,  1991  and  reserved 
in  this  notice  of  rulemaking. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291  (46 
FR  13193]  and  the  procedures  of  5  U.S.C. 
553  and  554.  Nevertheless,  this 
amendment  is  being  published  as  a 
notice  of  proposed  rulemaking  in  order 
to  provide  the  public  with  an 
opportunity  to  comment  and  provide 
advice  and  suggestions  regarding  the 
proposal.  The  period  for  submission  of 
comments  will  close  30  days  after 
publication  of  this  notice  of  proposed 
rulemaking.  In  addition,  this  rule  affects 
collection  of  information  subject  to  the 
Paperwork  Reduction  .^ct  (44  U.S.C. 
3501  et  seq),  and  will  serve  to  reduce 
the  burden  on  exporters  in  that  respect. 
The  relevant  information  collection  is  to 
be  reviewed  by  the  Office  of 
Management  and  Budget  under  control 
no.  1404-0013. 

Ust  of  Subjects  in  22  CFR  Part  121 

.Arms  and  munitions.  Classified 
information.  Exports. 


Federal  Register  /  Vol.  57.  No.  78  /  Wednesday.  Apr 


1992  /   Prcf)osed  Rules 


14673 


Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  it  is  proposed  that  title 
22,  chapter  I.  subchapter  M  (consisting 
of  parts  120  through  130)  of  the  Code  of 
Federal  Regulations,  be  amended  as  set 
forth  be'ow: 

PART  121— THE  UNITED  STATES 
MUNITIONS  LIST 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

.A.uthorit\-  Sec.  38.  Arms  Export  Control 
.Act,  90  S'd't,  744  !i2  U  S.C.  2778);  E.O,  11958, 
■12  FR  4311;  22  U  S.C.  2658. 

2.  In  §  121  1,  category  XV  is  added  to 

read  as  follows: 

§121.1     General.  The  United  States 
Munitions  List. 


Categor>  X\— Spacecraft  Systems  and 
.'Xssocialed  Equipment 

■(d)  Spacecraft  and  associated  hardware. 
including  ground  support  equipment, 
specifically  designed  or  modified  for  military 
use. 

(b)  Spacecraft,  including  their  ground 
stations,  with  any  of  the  following 
rharactenstics; 

(1)  Reserved,  (remnte  sensing  satellites) 

(2)  Communications  satellites  (excluding 
ground  stations  and  their  associated 
equipment  and  technical  data  not 
enumerated  elsewhere  in  §  121.1  with  any  of 
the  following  characteristics; 

a.  Anti-jam  capability.  Antennas  and/or 
antenna  systems  with  ability  to  respond  to 
incoming  interference  by  adaptively  reducing 
antenna  gain  in  the  direction  of  the 
interference. 

b.  Antennas  with: 

1.  Aperture  (overall  dimension  of  the 
radiating  portions  of  the  antenna)  greater 
than  30  feet;  or 

2.  Sidelobes  less  than  or  equal  to  — 35dB;  or 

3.  Antennas  designed,  modified,  or 
configured  to  provide  coverage  area  on  the 
surface  of  the  earth  less  than  200  nm  in 
diameter,  where  "coverage  area"  is  defined 
as  that  area  on  the  surface  of  the  earth  that  is 
illuminated  by  the  main  beam  width  of  the 
antenna  (which  is  the  angular  distance 
between  half  power  points  of  the  beam). 

c.  Designed,  modified  or  configured  for 
intersateili'e  data  relay  links  that  do  not 
involve  a  ground  relay  terminal  ("cross- 
links"). 

d.  Spacebome  baseband  processing 
equipment  that  uses  any  technique  other  than 
frequency  translation  which  can  be  changed 
on  a  channel  by  channel  basis  among 
previously  assigned  fixed  frequencies  several 
times  a  day. 

e.  Employing  any  of  the  cryptographic 
items  controlled  under  category  Xlll(b)  of  this 
section. 

f.  Employing  radiation-hardened  devices 
Luntrolied  elsewhere  in  |  121.1  that  are  not 
"embedded"  m  the  satellite  m  such  a  way  as 
to  deny  physical  access.  (Here  "embedded" 
means  that  the  device  cannot  feasibly  either 
be  removed  from  the  satellite  or  be  used  for 
other  purposes.) 


g  Spacecraft  haxing  propulsion  systems 
**  hich  permit  acceleration  of  the  satellite  on- 
orbit  (;  e.,  after  orbit  miecfion)  at  rates 
greater  than  O.ig 

h  Spacecraft  having  attitude  control  and 
determination  systems  designed  to  provide 
spacecraft  pointing  determination  and  control 
better  than  0  02  degreeg  azimuth  and 
elevation. 

i.  Spacecraft  tiaving  orbit  transfer  engines 
("kick-motors")  which  remain  permanently 
with  the  spacectaft  and  are  capable  of 
providing  acceleration  greater  than  Ig.  (Orbit 
transfer  engines  which  are  not  designed, 
built,  and  shipped  as  an  integral  part  of  the 
sateUiteare  controlled  under  category  IV  of 
this  section.) 

(3)  Reserved,  (survivability) 

(4)  Global  Positioning  System  (GPS) 
receiving  equipment  specifically  designed, 
modified  or  configured  for  military  use;  or 
GPS  receiving  equipment  with  any  of  the 
following  characteristics: 

a.  Designed  for  encryption  or  decrj'ption 
(e.g.,  Y-Code)  of  GPS  positioning  service 
(PPS)  signals; 

b.  Designed  for  producing  navigation 
results  above  60.000  feet  altitude  and  at  1.000 
knots  velocity  or  greater: 

c.  Specifically  designed  or  modified  for  use 
with  a  null  steering  antenna  or  including  a 
null  steering  antenna  designed  to  reduce  or 
avoid  jamming  signals; 

d.  Designed  or  modified  for  use  with 
unmanned  air  vehicle  systems  capable  of 
delivering  at  least  a  500  kg  payload  to  a  range 
of  at  least  300  km. 

(Note:  GPS  receivers  designed  or  modified 
for  use  with  military  unmaruied  air  vehicle 
systems  with  less  capability  are  considered 
to  be  specifically  designed,  modified  or 
configured  for  military  use  and  therefore 
covered  under  this  paragraph.) 

Any  GPS  equipment  not  meeting  this 
definition  is  subject  to  the  jurisdiction  of  the 
Department  of  Commerce  (DOC). 
Manufacturers  or  exporters  of  equipment 
under  DOC  jurisdiction  are  advised  that  the 
U.S.  Government  does  not  assure  the 
availability  of  the  GPS  P-Code  for  civil 
navigation.  It  is  the  pohcy  of  the  Department 
of  Defense  (DOD)  that  GPS  receivers  using  P- 
Code  without  clarification  as  to  whether  or 
not  those  receivers  were  designed  or 
modified  to  use  Y-Code  will  be  presumed  to 
be  Y-Code  capable  and  covered  under  this 
subparagraph.  The  DOD  policy  further 
requires  that  a  notice  be  attached  to  all  P- 
Code  receivers  presented  for  export.  The 
notice  must  state  the  following:  "ADVISORY 
NOTICE:  This  receiver  uses  the  GPS  P-Code 
signal,  which  by  U.S.  policy,  may  be  switched 
off  without  notice." 

(5)  Reserved.  (Spacecraft  high  power 
subsystems,  etc.) 

(c)  Components,  parts,  accessories, 
attachments,  and  associated  equipment 
(including  ground  support  equipment) 
specifically  designed,  modified  or  configured 
for  the  articles  in  paragraphs  (a)  and  (b)  of 
this  category,  as  well  as  for  any  satellites 
under  the  export  licensing  jurisdiction  of  the 
Department  of  Commerce,  except  as  set  forth 
in  the  explanatory  note  in  this  paragraph. 

Explanatory  Note;  This  language  is  not 
intended  to  prpclude  a  license  application  of 


a  complete  satellite  that  is  under  the 
jurisdiction  of  the  Department  of  Commerce 
from  including  in  that  license  application  any 
directly  associated  components,  parts, 
accessories,  attachments  and  associated 
equipment  (including  ground  support 
equipment)  unless  such  items  are  specifically 
identified  for  control  in  paragraph  (a)  or  (b) 
of  this  category  or  any  other  category  of 
S  121.1.  It  is  understood  that  spares, 
replacement,  ground  support  and  test 
equipment  payload  adapter/interface 
hardware,  etc.  are  typically  provided  as  part 
of  a  satellite  launch  campaign:  however,  such 
items  are  only  exempt  from  USML  licensing 
when  their  intended  use  is  directly  related  to 
supporting  the  Commerce-licensed  satellite 
launch  campaign.  Once  the  satellite  has  been 
successfully  launched,  it  is  understood  that 
such  items  will  be  returned  to  the  United 
States. 

(d)(1)  Technical  data  (as  defined  in  (  120.21 
of  this  chapter)  and  defense  services  (as 
defined  in  S  120.8  of  this  chapter)  directly 
related  to  any  defense  articles  enumerated  in 
paragraphs  (a)  and  (c)  of  this  category.  (See 
S  125.4  of  this  chapter  for  exceptions] 
Technical  data  directly  related  to  the 
manufacture  or  production  of  any  defense 
articles  enumerated  elsewhere  in  this 
category  that  are  designated  as  Significant 
Military  Equipment  (S.ME)  shall  itself  be 
designated  SME. 

(2)  Technical  data  (as  defined  in  i  120.21  of 
this  chapter)  and  defense  services  (as  defined 
in  {  120.8  of  this  chapter)  directly  related  to 
any  defense  articles  enumerated  in 
paragraphs  (a)  and  (c)  of  this  category.  In 
addition,  detailed  design,  development, 
production  or  manufacturing  data  for  all 
spacecraft  systems  and  associated 
equipment,  regardless  of  which  U.S. 
Government  agency  has  jurisdiction  for 
export  of  the  hardware.  (See  (  125.4  of  this 
chapter  for  exceptions.)  This  restriction  does 
not  include  that  level  of  technical  data 
(including  marketing  data)  necessary  and 
reasonable  for  a  purchaser  to  have  assurance 
that  a  U.S.-built  item  intended  to  operate  in 
space  has  been  designed,  manufacturered 
and  tested  in  conformance  with  specified 
contract  requirements  (eg.,  operational 
performance,  reliabihty,  lifetime,  product 
quality,  delivery  expectations]  and  data 
necessary  to  operate  and  maintain  associated 
ground  equipment.  Technical  data  directly 
related  to  the  manufacture  or  production  of 
any  defense  articles  enumerated  elsewhere  in 
this  category  that  are  designated  as 
Significant  Military  Equipment  (SME)  shall 
itself  be  designated  SME. 
•         *         *         •         • 

Dated:  April  13, 1992. 
Charles  A.  Duelfer, 

Director.  Center  for  Defense  Trode,  Bureau  of 
Politico-Military  Affairs. 
[FR  Doc.  92-9293  Filed  4-21-82;  8:45  am] 
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INTERNATIONAL  BCUNDARY  AND 
WATER  COMMISSION.  UN'TEC 
STA"rES  ftND  MEXICO   UN'TEC 
S'ATES  SECTION 

22  CFR  P3-1  1  '01  I 

P-!v?cy  Act  of  1974 

AGENCV;  ».  fiited  States  Section. 
Ir.temational  Boundary  and  Water 
Commission.  United  States  and  Mexico. 
ACTKMr.  Proposed  rule. 

SUMMAPV:  The  United  States  Section. 
International  Boundary  and  Water 
Commission  (DBWC)  has  revised  its 
regulations  to  better  implement  the 
provisions  of  the  Privacy  Act  of  1974 
and  to  assure  compliance  with  the 
Office  of  Management  and  Budget 
(OMB)  Privacy  Act  Implementation 
Guidelines  and  Responsibilities. 
CA^ES.  Comments  should  be  submitted 
ir.  wntmg  to  the  address  shown  below 
by  May  22. 1992. 

A0::a£sses:  United  States  Section. 
international  Boundary  and  Water 
Commission  {IBWC}.  4171  North  Mesa. 
Suite  C-310,  El  Paso,  TX  79902-1422. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Reinaldo  Martinez.  U.S.  Section 
Privacy  Act  Officer  (915-534-6674) 
SUPPLEMENTARY  INFORMATION:  This 
document  revises  the  regulations 
relating  to  the  Privacy  Act  of  1974  (Pub. 
L.  93-579,  as  amended:  5  U.S.C.  5S2a)  by 
changing  and/or  adding  the  following: 

a.  Address  information  is  being 
updated. 

b.  Section  1101.3.  paragraph  (d)  has 
been  added.  Previous  rules  did  not 
mention  that  the  request  should  state 
that  it  is  being  made  under  the  Privacy 
Act. 

c  Section  1101.03,  paragraph  (i)  has 
been  changed.  It  now  includes  a 
statement  to  the  effect  that  every  effort 
will  be  made  to  provide  the  requested 
records  within  thirty  (30)  days. 

d.  Section  11C1.8.  paragraph  (c)  has 
been  changed.  Previous  rules  did  not 
mention  that  a  request  to  correct  or 
amend  a  record  should  state  that  it  is  for 
a  record  that  falls  under  the  Privacy  Act. 
Subparagraphs  (1)  thru  (5)  have  been 
changed  to  clarify  the  Five  basic 
elements  needed  In  a  request  for 
correcting  or  amending  records  that  fall 
under  the  Privacy  Act 

e.  Section  1101.10.  paragraph  (a)  has 
been  changed.  It  has  been  rewritten  to 
clarify  that  only  copying  fees  may  be 
charged  under  the  Privacy  Act  and  that 
no  fees  v\  .'.  '  -  charged  for  search  time 
or  interpretation  of  the  Act 

f.  Section  1101.17.  Armual  report  to 
Congress,  has  been  added. 


List  of  Subjects  b  22  CFR  Part  1101 

Privacy.  It  is  proposed  to  revise  22 
CFR  part  1101  as  follows; 

PART  1101— PRIVACY  ACTo^  ^9'4 

Sec 

1101.1  Purpose  and  scope 

1101.2  DefmitJOM- 

1101.3  General  policy:  Collection  and  use  of 
personal  information. 

1101.4  Reports  on  new  systems  of  records: 
computer  matching  programs. 

1101 J    Security,  coofidentiality  and 

protection  of  records. 
11018    Requests  for  access  to  records. 

1101.7  Disclosure  of  records  to  individuals 
who  are  subjects  of  those  records. 

1101.8  Disclosure  of  records  to  third  parties. 

1101.9  ExempUons. 

1101.10  Accounting  for  disclosures. 

1101.11  Fees. 

1 101 12    Request  to  correct  or  amend  a 
record. 

1101.13  Agency  review  of  request  to  corred 
or  amend  Record. 

1101.14  Appeal  of  agency  decisions  not  to 
correct  or  amend  record 

1101.15  ludicial  review. 

1101.16  Criminal  penalties. 
110117    Annual  report  to  Congress. 

Authority:  Privacy  Act  of  1974  (Pub.  L.  93- 
5"9,  as  amended:  5  U.S.C.  552a). 

§1101.1     Purpv  *f's  »  Kj  scop*. 

The  purposes  o:  t.nese  regulations  is  to 
prescribe  responsibilities,  rules, 
guidelines,  and  policies  and  procedures 
to  implement  the  Privacy  Act  of  1974 
(Pub.  L  93-579,  as  amended:  5  U.S.C 
552.^1  to  assure  that  personal 
information  about  individuals  collected 
by  the  United  States  Section  is  limited 
to  that  which  is  legally  authorized  and" 
necessary  and  is  maintained  in  a 
manner  which  precludes  unwarranted 
intrusions  upon  individual  privacy. 
Further,  these  regulations  establish 
procedures  by  wtiich  an  individual  can: 
(a)  Determine  if  the  United  States 
Section  maintains  records  or  a  system  of 
records  which  includes  a  record 
pertaining  to  the  individual  and  (b)  gain 
access  to  a  record  pertaining  to  him  or 
her  for  the  purposes  of  review, 
amendment  or  corrections. 

§1101.2    Definition*. 
For  the  purpose  of  these  regulations: 

(a)  Act  means  the  Privacy  Act  of  1974. 

(b)  Agency  is  defined  to  include  any 
executive  department  military 
department  Government  corporation. 
Government  controlled  corporation  or 
other  establishment  in  the  executiv  e 
branch  of  the  Government  (including  t.ne 
Executive  Office  of  the  President,  or  any 
independent  regulatory  agency)  (5 
U.S.C.  552(e)). 

(c)  Commission  means  the 
International  Boimdary  and  Water 
Commission.  United  States  and  Mexico. 


(d)  Comn7/ss/oner  means  hersd  rf  thr 
United  States  Soction  Internationa! 
Boimdary  and  Water  Commission. 
United  States  and  Mexico. 

(e)  Individual  means  a  citizen  of  the 
United  States  or  an  alien  lawfully 
admitted  for  permanent  residence. 

(f)  Maintain  includes  maintain, 
collect  use,  or  disseminate. 

(g)  flecort/ means  Einy  item,  collection, 
or  grouping  of  information  about  an 
individual  ttiat  is  maintained  by  an 
agency,  including,  but  not  limited  to,  his 
education,  financial  transactions, 
medical  history,  and  criminal  or 
employment  history  and  that  contains 
his  name,  or  the  identifying  number, 
symbol,  or  other  identifying  particular 
assigned  to  the  individual,  such  as  a 
finger  or  voice  print  or  a  photograph. 

(h)  Routine  Use  means,  with  respect 
to  the  disclosure  of  a  record,  the  use  of 
such  record  for  a  purpose  which  is 
compatible  with  die  purpose  for  which  it 
is  collected.      ' 

(i)  Section  means  the  United  States 
Section.  International  Boundary  and 
Water  Commission.  United  States  and 
Mexico. 

(j)  Statistical  record  means  a  record 
in  a  system  of  records  maintained  for 
statistical  research  or  reporting 
purposes  only  and  not  used  in  whole  or 
in  part  in  making  any  determination 
about  an  identifiaole  individual,  e.xcept 
as  provided  by  13  U.S.C.  8  (Census 
data). 

(k)  System  of  records  means  a  group 
of  any  records  under  the  control  of  any 
agency  from  which  information  is 
retrieved  by  the  name  of  the  indi%-idual 
or  by  some  identifyina  ri:r;he-  ? vt>)o1 
or  other  identifying  particular  jssigred 
to  the  individual, 

§  1 10 1 .3    Genenil  pottcy:  Collection  and 
UM  o*  pefsooal  (nformatton. 

(a)  Heads  of  Divisions,  Branches,  and 
the  projects  shall  ensure  that  all  Section 
personnel  subject  to  their  supervision 
are  advised  of  the  provisions  of  the  Act 
including  the  cnmina!  penalties  and  civil 
liabihties  provided  therein,  and  that 
Section  personnel  are  made  aware  of 
their  responsibilities  to  protect  thic 
security  uf  personal  information,  to 
assure  its  accuracy,  relevance. 
timeliness  and  completeness,  to  avoid 
unauthonzed  disclosure  either  orally  or 
in  writing,  and  to  ensure  that  no  system 
of  records  concerning  individuals,  no 
matter  how  small  or  specialized,  is 
maintained  without  public  notice. 
(bj  Section  personnel  shall: 
l\]  Collect  no  information  of  a 
personal  nature  from  individuals  unless 
authorized  to  collect  it  to  achieve  a 
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function  or  carr\'  out  a  responsibility  or 

function  of  the  Section. 

(2)  Collect  from  individuals  only  that 
information  which  is  necessary  to 
Section  responsibilities  or  functions; 

(3)  Collect  information,  whenever 
possible,  directly  from  the  individual  to 
whom  it  relates; 

(4)  Inform  individuals  from  whom 
information  is  coilocted  of  the  authority 
for  collection,  the  purpose  thereof,  the 
use  that  will  be  made  of  the  information, 
and  the  effects,  both  legal  and  practical. 
of  not  furnishing  the  information; 

(5)  Neither  collect,  maintain,  use  nor 
disseminate  information  concerning  an 
individual's  religious  or  political  beliefs 
or  activities  or  his  membership  in 
associations  or  organizations,  unless  (i) 
the  individual  has  volunteered  such 
information  for  his  own  benefit;  (li)  the 
information  is  expressly  authorized  by 
statute  to  be  collected,  maintained,  used 
or  disseminated;  or  (iii)  the  activities 
involved  are  pertinent  to  and  within  the 
scope  of  an  authorized  investigation  or 
adjudication  activity; 

(6]  Advise  an  individual's  supervisors 
of  the  existence  or  contemplated 
development  of  any  system  of  records 
which  retrieves  information  about 
individuals  by  individual  identified; 

(7]  Maintain  an  accounting  of  all 
disclosures  of  information  to  other  than 
Section  personnel; 

(8)  Disclose  no  information  concerning 
individuals  to  other  than  Section 
personnel  except  when  authorized  by 
the  Act  or  pursuant  to  a  routine  use 
published  in  the  Federal  Register: 

(9)  Maintain  and  process  inform.ation 
concerning  individuals  with  care  in 
order  to  ensure  that  no  inadvertent 
disclosure  of  the  information  is  made  to 
other  than  Section  personnel;  and 

(101  Call  to  the  attention  of  the  PA 
Officer  any  information  in  a  system 
maintained  by  the  Section  which  is  no! 
authorized  to  be  maintained  under  the 
provisions  of  the  Act;  including 
information  on  First  Am.endment 
activities,  information  that  is  inaccurate. 
irrelevant  or  so  incomplete  as  to  risk 
unfairness  to  the  individual  concerned. 

fc)  The  system  of  records  maintained 
by  the  Section  shall  be  reviewed 
annually  by  the  PA  Officer  to  ensure 
compliance  with  the  provisions  of  the 
Act 

(d)  Information  which  may  be  used  in 
making  determinations  about  an 
individual's  rights,  benefits,  and 
privileges  shall,  to  the  greatest  extent 
practicable,  be  collected  directly  from 
that  individual.  In  deciding  whether 
collection  of  information  from  an 
individual,  as  opposed  to  a  third  party 
source,  is  practicable,  the  following 


criteria,  amount  others,  may  be 
considered; 

(1)  Whether  the  nature  of  the 
information  sought  is  such  that  it  can 
only  be  obtained  from  a  third  party; 

(2)  Whether  the  cost  of  collecting  the 
information  from  the  individual  is 
unreasonable  when  compared  with  the 
cost  of  collecting  it  from  a  third  party; 

(.3)  Whether  there  is  a  risk  that 
information  requested  from  the  third 
parties,  if  inaccurate,  could  result  in  an 
adverse  determination  to  the  individual 
concerned; 

(4)  Whether  the  information,  if 
supplied  by  the  individual,  would  have 
to  be  verified  by  a  third  party;  or 

(5)  W  hether  provisions  can  be  made 
for  verification  by  the  individual  of 
information  collected  from  third  parties. 

(e)  Employees  whose  duties  require 
handling  of  records  subject  to  the  Act 
shall,  at  all  time,  take  care  to  protect  the 
integrity,  security  and  confidentiality  of 
these  records. 

(f)  No  employee  of  the  Section  may 
alter  or  destroy  a  record  subject  to  the 
.■\ct  unless  (1)  such  alteration  or 
destruction  is  properly  undertaken  in  the 
course  of  the  employee's  regular  duties 
or  (2)  such  alteration  or  destruction  is 
required  by  a  decision  of  the 
Commissioner  or  the  decision  of  a  court 
of  competent  jurisdiction. 

§  1 101  4     Reports  on  new  systems  of 
records;  computer  matching  programs. 

(a)  Before  estabhshir.g  any  r.e'.v 
systems  of  records,  or  making  any 
significant  change  in  a  system  of 
records,  the  Section  shall  provide 
adequate  advance  notice  to: 

(1)  The  Committee  on  Government 
Operations  of  the  House  of 
Representatives; 

(2)  The  Committee  on  Governmental 
Affairs  of  the  Senate;  and 

(3)  The  Office  of  Management  and 
Budget. 

(b)  Before  participating  in  any   v 
computerized  information  "matching 
program,"  as  that  term  is  defined  by  5 
U.S.C.  552ata)(8)  the  Section  will  comply 
with  the  provisions  of  5  U.S.C.  552a(o], 
and  will  provide  adequate  advance 
notice  as  described  in  §  1101.4(a)  above. 

§  1101  5     Security,  confidentiality  and 
protection  of  records. 

U]  The  Act  requires  that  records 
subject  to  the  Act  be  maintained  with 
appropriate  administrative,  technical 
and  physical  safeguards  to  ensure  the 
security  and  confidentiality  of  records 
and  to  protect  against  any  anticipated 
threats  or  hazards  to  their  security  or 
integrity  which  could  result  in 
substantial  harm,  embarrassment, 
inconvenience  or  unfairness  to  any 


individual  on  whom  information  is 
maintained. 

(b)  When  maintained  in  manual  form 
(typed,  printed,  handwritten,  etc.) 
records  shall  be  maintained,  at  a 
minimum,  subject  to  the  following 
safeguards,  or  safeguards  affording 
comparable  protection: 

(1)  Areas  in  which  the  records  are 
maintained  or  regularly  used  shall  be 
posted  with  an  appropriate  warning 
stating  that  access  to  the  records  is 
limited  to  authorized  persons.  The 
warning  shall  also  summarize  the 
requirements  of  §  1101.3  and  state  that 
the  Act  contains  a  criminal  penalty  for 
the  unauthorized  disclosure  of  records 
to  which  it  applies. 

(2)  During  working  hours:  (i)  The  area 
in  which  the  records  are  maintained  or 
regularly  used  shall  be  occupied  by 
authorized  personnel  or  (ii)  access  to  the 
records  shall  be  restricted  by  their 
storage  in  locked  metal  file  cabinets  or  a 
locked  room. 

(3)  During  non-working  hours,  access 
to  the  records  shall  be  restricted  by  their 
storage  in  locked  metal  file  cabinets  or  a 
locked  room. 

(4)  Where  a  locked  room  is  the 
method  of  security  provided  for  a 
system,  that  security  shall  be 
supplemented  by  (i)  providing  lockable 
file  cabinets  or  containers  for  the 
records  or  (ii)  changing  the  lock  or  locks 
for  the  room  so  that  they  may  not  be 
opened  with  a  master  key.  For  purposes 
of  this  paragraph,  a  master  key  is  a  key 
which  may  be  used  to  open  rooms  other 
than  the  room  containing  records 
subject  to  the  Act,  unless  those  rooms 
are  utilized  by  officials  or  employees 
authorized  to  have  access  to  the  records 
subject  to  the  Act. 

(5)  Personnel  handling  personal 
information  during  routine  use  will 
ensure  that  the  information  is  properly 
controlled  to  prevent  unintentional  or 
unauthorized  disclosure.  Such 
information  will  be  used,  held,  or  stored 
only  where  facilities  or  conditions  are 
adequate  to  prevent  unauthorized  or 
unintentional  disclosure. 

(c)  When  the  records  subject  to  the 
Act  are  maintained  in  computerized 
form,  safeguards  shall  be  utilized  based 
on  those  recommended  in  the  National 
Bureau  of  Standard's  booklet  "Computer 
Security  Guidelines  for  Implementing 
the  Privacy  Act  of  1974"  (May  30, 1975), 
and  any  supplements  thereto,  which  are 
adequate  and  appropriate  to  assuring 
the  inteerifv  of  the  records. 

§  1101.6     Requests  'or  access  to  records. 

(a)  Any  individual  may  submit  an 
inquiry  to  the  Section  to  ascertain 
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whether  a  system  of  records  contains  a 
record  pertaining  to  him  or  her. 

(b)  The  inquiry  should  be  made  either 
in  person  or  by  mail  addressed  to  the  PA 
Officer,  United  States  Section. 
International  Boundary  and  Water 
Comfnission.  4171  North  Mesa.  Suite  C- 
310,  El  Paso,  TX  79902-1422.  The  PA 
Officer  shall  provide  assistance  to  the 
individual  making  the  inquiry  to  assure 
the  timely  identification  of  the 
appropriate  systems  of  records.  The 
office  of  the  PA  Officer  is  located  in 

Sj  'e  C-316  and  is  open  to  an  individual 
t  f^ween  the  hours  of  8  a.m.  and  4:30 
p  r  ,  Monday  through  Friday  (excluding 
h:  ,idays). 

(c)  Inquiries  submitted  by  mail  should 
be  marked  "PRIVACY  ACT  REQUEST' 
on  the  bottom  left-hand  comer  of  the 
envelope. 

(d)  The  letter  should  state  that  the 
request  is  being  made  under  the  Privacy 
Act. 

(e)  Inquiries  concerning  whether  a 
system  of  records  contains  a  record 
pertaining  to  an  individual  should 
contain  the  following: 

(1)  Name,  address  and  telephone 
number  (optional)  of  the  individual 
making  the  inquiry; 

(2j  Name,  address  and  telephone 
number  (optional)  of  the  individual  to 
whom  the  record  pertains,  if  the 
inquiring  individual  is  either  the  parent 
of  a  minor  or  the  legal  guardian  of  the 
individual  to  whom  a  record  pertains; 

(3)  A  certified  or  authenticated  copy 
of  documents  establishing  parentage  or 
guardianship: 

(4)  Whether  the  individual  to  whom 
the  record  pertains  is  a  citizen  of  the 
Lmted  States  or  an  alien  lawfully 
admitted  for  permanent  residence  into 
Lhe  United  States; 

(5)  Name  of  the  system  of  records,  as 
published  in  the  Federal  Register 

(6j  Location  of  the  system  of  records, 
as  published  in  the  Federal  Register 

(7)  Such  additional  information  as  the 
individual  believes  will  or  might  assist 
the  Section  in  responding  to  the  inquiry 
and  in  verifying  the  individual's  identity 
(for  example:  date  of  birth,  place  of 
birth,  names  of  parents,  place  of  work. 
dates  of  employment,  position  title,  etc.); 

(8)  Date  of  inquiry;  and 

(9)  Signature  of  the  requester^ 

The  Section  reserves  the  right  to  require 
compliance  with  the  identification 
procedures  appearing  at  paragraph  (f)  of 
this  section  where  conditions  warrant. 

(f)  The  requirements  for  identification 
of  individuals  seeking  access  to  records 
are  as  follows: 

(1)  In  person:  Each  individual  making 
a  request  in  person  shall  be  required  to 
present  satisfactory  proof  of  identity. 


The  means  of  proof,  in  the  order  of 
preference  and  priority,  are: 

(i)  A  document  bearing  the 
individual's  photograph  (for  example, 
driver's  license,  passport  or  military  or 
civilian  identification  card): 

(ii)  A  document  bearing  the 
individual's  signature,  preferably  issued 
for  participation  in  a  federally 
sponsored  program  (for  example,  Social 
Security  card,  unemployment  insurance 
book,  employer's  identification  card, 
national  credit  card  and  professional, 
craft  or  union  membership  card);  and 

(iii)  A  document  bearing  either  the 
photograph  or  the  signature  of  the 
individual,  preferably  issued  for 
participation  in  a  federally  sponsored 
program  (for  example,  Medicaid  card). 
In  the  event  the  individual  can  provide 
no  suitable  documentation  of  identity, 
the  Section  will  require  a  signed 
statement  asserting  the  individual's 
identity  and  stipulating  that  the 
individual  understands  the  penalty 
provision  of  5  U.S.C.  552a(i)(3). 

(2)  Not  in  person:  If  the  individual 
making  a  request  does  not  appear  in 
person  before  the  PA  Officer,  a 
certificate  of  a  notary  public  or 
equivalent  officer  empowered  to 
administer  oaths  must  accompany  the 
request. 

(3)  Parents  of  minors  and  legal 
guardians:  An  individual  acting  as  the 
parent  of  a  minor  or  the  legal  guardian 
of  the  individual  or  an  heir  or  legal 
representative  of  a  deceased  person  to 
whom  a  record  pertains  shall  establish 
his  or  her  personal  identity  in  the 
manner  prescribed  in  either  paragraph 
(f)  (1)  or  (2)  of  this  section.  In  addition, 
such  individual  shall  establish  his  or  her 
identity  in  the  representative  capacity  of 
parent  or  legal  guardian.  In  the  case  of 
the  parent  of  a  minor,  the  proof  of 
identity  shall  be  a  certified  or 
authenticated  copy  of  the  minor's  birth 
certificate.  In  the  case  of  a  legal 
guardian  of  an  individual  who  has  been 
declared  incompetent  due  to  physical  or 
mental  incapacity  or  age  by  a  court  of 
competent  jurisdiction,  the  proof  of 
identity  shall  be  a  certified  or 
authenticated  copy  of  the  court's  order. 
A  parent  or  legal  guardian  may  act  only 
for  a  living  individual  not  for  a 
decedent  A  parent  or  legal  guardian 
may  be  accompanied  during  personal 
access  to  a  record  by  another  individual 
provided  the  requirements  of  paragraph 
(f)  of  S  1101.7  are  satisfied.  In  the  case  of 
an  heir  or  legal  representative  of  a 
decreased  person  the  proof  of  identity 
shall  be  a  certified  copy  of  the  Will  if 
any;  the  order  of  a  court  of  competent 
jurisdiction  admitting  the  Will  to 
probate;  the  order  of  a  court  of 
competent  jurisdiction  appointing  an 


executor,  executrix,  or  administrator;  a 
letter  of  administration;  or  any  other 
documentary  evidence  which 
establishes  the  identity  of  the  individual 
as  an  heir  or  legal  representative  of  a 
decreased  person. 

(g)  When  the  provisions  of  this  part 
are  alleged  to  have  the  effect  of 
impeding  an  individual  in  exercising  his 
or  her  ri^ht  to  access,  the  Section  will 
consider,  from  an  individual  making  a 
request,  alternative  suggestions 
regarding  proof  of  identity  and  access  to 
records. 

(h)  An  inquiry  which  is  not  addressed 
as  specified  in  paragraph  (bl  of  this 
section  or  which  is  not  marked  as 
specified  in  paragraph  (c)  of  this  section 
will  be  so  addressed  and  marked  by  the 
Section's  personnel  and  forwarded 
immediately  to  the  PA  Officer  An 
inquiry  which  is  not  properly  addressed 
by  the  individual  will  not  be  deem.ed  to 
have  been  "received  "  for  purposes  of 
measurir»g  time  periods  for  response 
until  furwarding  of  the  inquiry  to  the  PA 
Officer  has  been  effected.  In  each 
instance  when  an  mquiry  so  forwarded 
is  received,  the  PA  Officer  shall  notify 
the  individual  that  his  or  her  inquiry 
was  improperly  addressed  and  the  date 
when  the  inquiry  was  received  at  the 
proper  address. 

(i)  Each  inquiry  received  shall  be 
acted  upon  prompdy  by  the  PA  Officer. 
Although  there  is  no  fixed  time  when  an 
agency  must  respond  to  a  request  for 
access  to  records  under  the  Act.  every 
effort  will  be  made  to  respond  within 
ten  (lOJ  days  (excluding  Saturdays. 
Sundays  and  Holidays)  of  the  date  of 
receipt  If  a  response  cannot  be  m.ide 
withm  ten  (101  days,  the  P.'X  Officer  shall 
send  an  acknowledgment  during  'hat 
period  providing  information  on  the 
status  of  the  inquiry  and  asking  for  such 
further  information  as  may  be  necessary 
to  process  the  inquiry.  Every  effort  will 
be  made  to  provide  the  requested 
records  v\:thm  thirty  (30j  days. 

(j)  An  individual  shall  not  be  required 
to  stats  a  reason  or  othenMse  justify  his 
or  her  mquir)' 

§1101.7    Disclosure  of  records  to 
individuals  who  are  si^fects  of  ttiose 
records. 

(a)  Each  request  received  shall  be 
acted  upon  promptly  by  the  P.A  Officer. 
Every  effort,  will  be  made  to  respond 
within  ten  (lOj  days  (excluding 
Saturdays.  Sundays,  and  hchdays)  of 
the  date  of  receipt.  If  a  response  cannot 
be  made  wilhin  ten  (10)  days  due  to 
unusual  circum.stances.  the  PA  Officer 
shall  send  an  acknowledgment  during 
that  period  providing  information  on  the 
.status  of  the  request  and  asking  for  such 
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further  information  as  may  be  neccs&ary 
to  process  the  request.  Every  effort  will 
be  made  to  provide  the  requested 
records  within  thirty  (30)  days.  "Unusual 
circumstances"  shall  include 
circumstances  where  a  search  for  and 
collection  of  requested  records  from 
inactive  storage,  field  facilities  or  other 
establishments  are  required,  cases 
where  a  volummous  amount  of  data  is 
involved,  instances  where  information 
on  other  individuals  must  be  separated 
or  expunged  from  the  particular  record 
and  cases  where  consultations  with 
other  agencies  having  a  substantial 
interest  m  the  determination  of  the 
request  are  necessary, 
(b)  Grant  of  access'  (1)  .Notifucaiion 
(i)  An  individual  shall  be  granted 
access  to  a  record  pertaining  to  hirri  or 
her  except  where  the  record  is  Bub)ect  lu 
an  exemption  under  the  Act  and  these 
rules. 

(ii)  The  P.\  Officer  shall  notify  the 
individual  of  such  determination  and 
provide  the  following  information: 

(A)  The  methods  of  access,  as  sei 
forth  in  paragraph  (bj(2)  of  this  section. 

(B)  The  place  at  which  the  records 
may  be  inspected; 

fC]  The  earliest  date  on  which  the 
record  may  be  inspected  and  the  period 
of  time  that  the  records  will  remain 
available  for  inspection.  In  no  event 
shall  the  earliest  date  be  later  than 
thirty  (30i  days  from  the  date  of 
notification; 

(D)  The  estimated  date  by  which  a 
copy  of  the  record  could  be  mailed  and 
the  estimate  of  fees  pursuant  to 

5  1101.11.  In  no  event  shall  the 
estimated  date  be  later  than  thirty  (30) 
days  from  the  date  of  notification: 

(E)  The  fact  that  the  individual,  if  he 
or  she  wishes,  may  be  accompanied  by 
anothpr  individual  during  the  personal 
access,  subject  to  the  procedures  set 
forth  in  paragraph  (t")  of  this  section;  and 

{¥]  Any  additional  requirements 
needed  to  grant  access  to  a  specific 
record. 

(2)  Method  of  access:  The  foHowing 
methods  of  access  to  records  by  an 
individual  may  be  available  depending 
on  the  circumstances  of  a  given 
situation: 

(i)  Inspection  in  person  may  be  made 
in  the  office  specified  by  the  PA  Officer, 
between  the  hours  of  8  am.  and  4:30 
p.m.,  Monday  through  Friday  (excluding 
holidays); 

(ii)  Transfer  of  records  to  a  Federal 
facility  more  convenient  to  the 
individual  may  be  arranged,  but  only  if 
the  PA  Officer  determines  that  a 
suitable  facility  is  a',  ailable,  that  the 
individual's  access  can  be  properly 
supervised  at  that  facility,  and  that 
transmittal  of  the  records  to  that  facility 


will  not  unduly  interfere  with  operations 
of  the  Section  or  involve  unre.Tsonable 
costs,  in  terms  of  both  money  and 
manpower  and 

(iii)  Copies  may  be  mailed  a!  th.- 
request  of  the  individual,  subject  to 
payment  of  the  fees  prescribed  in 
§  1101  11.  The  Section,  at  its  own 
initiative,  may  elect  to  provide  a  copv 
hy  mail,  in  which  case  no  fee  will  b*' 
charged  the  individual. 

(c)  Access  to  medical  records:  L'pon 
sdvice  by  a  physician  that  release  of 
medical  information  directly  to  the 
requester  could  have  an  adverse  effect 
on  the  requester  the  Section  may 
attempt  to  arrange  an  accpptatile 
altr'rnatlve  This  will  normally  involve 
release  of  such  information  to  a 
physician  named  by  the  requester,  wiih 
the  requester's  written  consent  (Note 
that  release  to  any  third  party  including 
a  physician  or  family  member,  must 
comply  with  the  provisions  of  5  lim  a  if 
ihis  part.) 

(d)  The  Section  shall  supply  such 
ithcr  information  and  assistance  at  the 
lime  of  access  as  to  make  the  record 
intelligible  to  the  individual. 

(e)  The  Section  reserves  the  rght  to 
limit  access  to  copies  and  abstracts  of 
original  records,  rather  than  the  onpm;!) 
records  This  election  would  be 
appropriate,  for  exam.ple,  when  the 
record  is  m  an  automated  data  m.^Jie 
such  as  tape  or  disc,  when  the  rtcord 
contains  information  on  other 
individuals,  and  when  deletion  of 
information  is  permissible  under 
exemptions  (for  example  5  U.S.C 
.552(k){l)).  In  no  event  shall  origmal 
records  of  the  Section  be  made  available 
to  the  individual  except  under  the 
immediate  supervision  of  the  P.'X  Officer 
or  his  designee.  Title  18  U  SC  2701(8) 
makes  it  a  crime  to  conceal,  mutilate, 
obliterate,  or  destroy  a  ."^cord  filed  tn  a 
public  office,  or  to  attrmpf  to  do  any  of 
the  foregoing. 

(f)  Any  individual  who  reqc-sts 
access  tc  a  record  pertaining  to  that 
individual  may  be  accompanied  by 
another  individual  of  his  or  her  choice. 
"Accompanied"  includes  discussion  of 
the  record  tn  the  presence  of  the  othff 
individual.  The  individual  to  whom  tne 
record  pertains  shall  authonze  the 
presence  of  the  other  individual  in 
writing  and  shall  include  the  name  of 
the  other  individual,  a  speciik, 
description  of  the  record  to  which 
access  is  sought,  and  the  date  and  the 
signature  of  the  individual  to  whom  the 
record  pertains.  The  other  individual 
shall  sign  the  authorization  in  the 
presence  of  the  PA  Officer  or  his 
designee.  An  individual  shall  net  be 
required  to  state  a  reason  or  otherwise 
justify  his  or  her  decision  to  be 


accompciiiik-d  \ty  anctber  md'vui  .,)! 
during  the  perscnn!  «cr  vhd  fd  a  n -nrd. 

(g)  inibal  denial  of  «<  icss    Ij 
Grounds.  Access  bv  an  'ndrvulual  to  a 
record  which  p*  '-','in«  to  that  individual 
will  be  denied  cii.>  upon  a 
determination  by  the  PA  Officer  that. 

(i)  The  record  is  subject  to  an 
exemption  under  the  Act  and  the&e 
rules: 

(ii)  The  record  is  :rfnnration  compiled 
in  reasonable  di,;.    ,  >      ::  of  a  dvil 
action  or  proceeding. 

(iii)  The  provisions  of  S  1101.7(c) 
pertaining  to  medical  records  have  been 
temporarily  invoked;  or 

(iv)  The  individual  unreasonably  has 
failed  to  comply  with  the  procedural 
requirements  of  these  mlf  s 

(2)  Notification  Tht  P:\  (  "irer  shall 
give  notice  of  denial  ( f  access  to  records 
to  the  individual  in  writing  and  shall 
include  the  following  information: 

(i)  The  PA  Officer's  name  and  title  or 
position: 

(ii)  The  date  of  denial: 

(iii)  The  reasons  for  the  denial 
including  citation  to  the  appropriate 
section  of  the  Act  and  these  rules: 

(iv)  The  individual's  opportunities  for 
further  administrative  consideration. 
including  the  identity  and  addn^ss  of  the 
responsible  official; 

(v)  If  stated  to  be  administratively 
fin,-:i  Within  the  Section  the  individufl'  s 
right  10  judicial  review  und»  i  h  I    s  ( 
552a(g)(l)  and  (5) 

(3)  Administnti\  *■■  re\  uw  VVhpp  an 
initial  denial  of  h  r(q;ii'st  is  mur-d  by 
the  PA  Officer,  i,rir  iru'iv  .d'.Hi  h 
opportumtii's  (•ir  f.irtrief  (::i;-;Mr;».i,,tioo 
shall  be  as  folicws 

(ij  As  to  denial  under  phrajirny': 
(g)(l)(i)  of  this  section  thp  sole 
prtx:edure  is  a  pt»tit)on  for  t.^p  issuance 
amendment,  or  repeal  of  a  rule  under  6 
U.S.C.  553(e).  Such  petition  shall  be  filed 
With  the  Commissioner.  United  States 
Siction,  International  Boundary  and 
Water  Commission,  4m  North  Mesa, 
Suite  C-3ia  El  Paso,  TX  79902-1422.  W 
the  exception  was  determined  by 
another  agency,  the  PA  Officer  will 
provide  the  individual  with  the  name 
and  address  of  the  other  agency  and  any 
relief  sought  by  the  individual  shall  be 
that  provided  by  the  regulations  of  the 
other  agertcy.  Within  the  Section,  no 
such  denial  is  administratively  final 
until  such  a  petition  has  been  filed  by 
the  individual  and  disposed  of  on  the 
merits  by  the  Commissioner. 

(ii)  As  to  denial  under  paragraph 
(g)(1).  (")■  ('i')  or  (iv)  of  this  section,  the 
individual  may  fde  for  review  with  the 
Commissioner,  as  indicated  in  the  PA 
Officer's  initial  denial  notification. 
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[h)  If  a  request  ;§  partiaUy  granted  and 
partially  denied,  the  PA  Officer  shall 
follow  the  apprcpnate  procedures  of 
this  section  as  to  the  records  within  the 
grant  and  the  records  within  the  denial 

S  1 101.8     D»»cio«ur«  of  records  to  tWrd 
partje«. 

[dj  The  Section  will  not  disclose  any 
information  about  an  individual  to  any 
person  other  than  the  individual  except 
in  the  following  instances: 

(1)  Upon  written  request  by  the 
Individual  about  whom  the  information 
is  maintained; 

(2)  With  prior  written  consent  of  the 
individual  about  whom  the  information 
is  maintained: 

(3)  To  the  parentis)  of  a  minor  child. 
or  the  legal  guardian  of  an  incompetent 
person,  when  said  parentis)  or  legal 
guardian  act(s)  on  behalf  of  said  minor 
or  incompetent  person. 

(4J  When  permitted  under  5  U.S.C. 
552(b)  (1)  through  (11)  which  provides  as 
follows: 

(i)  To  those  officers  and  employees  of 
the  agency  which  maintains  the  record 
who  have  a  need  for  the  record  in  the 
performance  of  their  duties; 

(ii)  Required  under  5  U.S.C.  552  of  the 
U.S.  Code: 

(iii)  For  a  routine  use  as  defined  in  the 
Act  at  5  U.S.C.  552a(a)(7): 

(iv)  To  the  Bureau  of  the  Census  for 
purposes  of  plarming  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  Title  13  of 
the  U.S.  Code; 

(v)  To  a  recipient  who  has  provided 
the  agency  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not 
individually  identifiable; 

(vi)  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government,  or  for 
evaluation  by  the  Administrator  of 
General  Services  or  his  designee  to 
determine  whether  the  record  has  such 
value; 

(vii)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law.  if  the  head 
of  the  agency  or  instrumentality  has 
made  a  written  request  to  the  agency 
which  maintains  the  record  specifying 
the  particular  portion  desired  and  the 
law  enforcement  activity  for  which  the 
record  Is  sought; 

(viii)  To  a  person  pursuant  to  a 
showing  of  compelling  circumstances 


affecting  the  health  or  safety  of  an 
individual  if  upon  such  disclosure 
notification  is  transmitted  to  the  last 
known  address  of  such  individual; 

(ix)  To  either  House  of  Congress,  or, 
to  the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee,  and  to  a 
Congressman  who  is  acting  on  behalf  of 
his  constituent; 

(x)  To  the  Comptroller  General,  or  any 
of  his  authorized  representatives,  in  the 
course  of  the  performance  of  the  duties 
of  the  General  Accounting  Office;  or 

(xi)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction; 

(5)  When  required  by  the  Act  and  not 
covered  explicidy  by  the  provisions  of  5 
U.S.C.  552a(b).  These  situations  include 
the  following: 

(i)  Dissemination  of  a  corrected  or 
amended  record  or  notation  of  a 
disagreement  statement  (5  U.S.C. 
552a(c)(4)); 

(ii)  Disclosure  of  records  to  an 
individual  to  whom  they  pertain  (5 
U.S.C.  552a(d)); 

(iii)  Civil  actions  by  an  individual  (5 
U.S.C.  552a(g)): 

(iv)  Release  of  records  or  information 
to  the  Privacy  Protection  Study 
Commission  (section  5  of  Pub.  L.  93- 
579): 

(v)  Fulfill  the  needs  of  Office  of 
Management  and  Budget  to  provide 
continuing  oversight  and  assistance  to 
the  section  in  implementation  of  the  Act 
(section  6  of  Pub.  L.  93-579.). 

$1101.9     Exemptions. 

The  following  are  exempt  from 
disclosure  under  5  U.S.C.  552a(j)  and  (k); 

(a)  Any  record  originated  by  another 
agency  which  has  determined  that  the 
record  is  exempt.  If  a  request 
encompasses  such  a  record,  the  Section 
will  advise  the  requester  of  its 
existence,  and  of  the  name  and  address 
of  the  source  agency. 

(b)  Records  specifically  authorized 
under  criteria  established  by  an 
executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
policy,  and  which  are.  in  fact,  properly 
classified  pursuant  to  such  executive 
order. 

(c)  Those  systems  of  records  listed  as 
exempt  in  the  Notice  of  Records  of  the 
Federal  Register,  including:  Certificates 
of  Medical  Examination;  Occupational 
Health  and  Injury  Files;  and 
Investigative  Records 

§1101.10    Accounting  tor  disclosures. 

(a)  Each  system  manager  shall 
establish  a  system  of  accounting  for  all 
disclosures  of  records,  either  orally  or  in 


writing  made  outside  the  Section,  unless 
otherwise  exempted  under  this  section. 
Accounting  procedures  may  be 
established  in  the  least  expensive  and 
most  convenient  form  that  will  permit 
the  PA  Officer  to  advise  individuals 
promptly  upon  request  of  the  persons  or 
agencies  to  which  records  concerning 
them  have  been  disclosed.  Accounting 
of  disclosures  made  under  5  U.S.C. 
552a(b)(7)  relating  to  civil  or  criminal 
law  enforcement  activities  shall  not  be 
made  available  to  the  individual  named 
in  the  record. 

(b)  Accounting  records,  at  a  minimum. 
shall  include  the  date,  nature,  and 
p.irpo3e  of  each  disclosure  of  a  record 
and  the  name  and  address  of  the  person 
or  agency  to  whom  the  disclosure  was 
made.  Accounting  records  shall  be 
m.aintained  for  at  least  five  years  or  the 
life  of  the  record,  whichever  is  longer. 

(c)  Accounting  is  not  required  to  be 
kept  for  disclosure  made  within  the 
Section  or  disclosures  made  pursuant  to 
the  Freedom  of  Information  Act. 

(d)  If  an  accounting  of  the  disclosure 
was  made,  the  PA  Officer  shall  inform 
any  person  or  other  agency  about  any 
correction  or  notation  of  dispute  made 
by  the  Section  in  accordance  with  5 
U.S.C.  552a[d)  of  any  record  that  has 
been  disclosed  to  the  person  or  agency. 

§1101.11    Fees. 

(a)  Under  the  Act.  fees  can  only  be 
charged  for  the  cost  of  copying  records. 
No  fees  may  be  charged  for  the  time  it 
takes  to  seai-ch  for  the  records  or  for  the 
time  it  takes  to  determine  if  any 
exemptions  apply  The  Section  will  not 
charge  a  fee  for  the  first  copy  of  an 
individual's  personnel  record. 

(b)  The  Section  will  charge  a  fee  of 
SO.IO  per  page  for  copies  of  documents 
which  are  identified  by  an  individual 
and  reproduced  at  the  individual's 
request  for  retenfion,  except  that  there 
will  be  no  charge  for  requests  involving 
costs  of  Sl.OO  or  less,  but  the  copying 
fees  for  contemporaneous  request  by  the 
same  individual  shall  be  aggregated  to 
determine  the  total  fee 

(c)  Special  and  additional  services 
provided  at  the  request  of  the  individual, 
such  as  certification  or  authentication, 
will  be  charged  to  the  individual  in 
accordance  with  other  published 
regulations  of  the  Section  pursuant  to 
statute  (for  example,  22  CFR  part  1102— 
Freedom  of  Information  Act.) 

(dl  Remittances  shall  be  in  the  form  of 
either  a  personal  check  or  bank  draft 
drawn  on  a  bank  in  the  United  States,  a 
postal  money  order,  or  cash.  Remittance 
shall  be  made  payable  to  the  order  of 
the  U.S.  Section.  International  Boundary 
and  Water  Commission,  and  delivered 
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to  or  mailed  to  the  FA  OfficCT,  United 
States  Section.  International  Boundary' 
and  Water  Commission,  4171  North 
Mesa.  Suite  C-310,  El  Paso,  TX  79902- 
1422.  The  Section  will  assume  no 
responsibility  for  cash  sent  by  mail. 
(e)  A  receipt  for  fees  paid  will  be 
given  only  upon  request. 


§1101.12 
record. 


Request  to  correct  or  amend  a 


(a)  Any  individual  may  submit  a 
request  for  correction  of  or  a.Tiendment 
to  a  record  to  the  Section.  The  req'jest 
should  be  made  either  in  person  or  by 
mail  addressed  to  the  PA  Officer  who 
processed  the  individual's  request  for 
access  to  the  record,  and  to  whom  is 
delegated  authority  to  make  initial 
determinations  on  requests  for 
correction  or  amendment. 

(b)  Since  the  request,  in  all  cases,  will 
follow  a  request  for  access  under 

§  1101.6,  the  individual's  identic,'  will  be 
established  by  his  or  her  signature  on 
the  request. 

(c)  A  request  for  correction  or 
amendment  should  be  in  writing.  The 
envelope  containing  the  request  should 
be  marked  "Privacy  Act  Amendment 
Request '  on  the  lower  left  hand  comer. 
Tne  request  should  include  the 
following; 

[1]  First,  the  letter  should  slate  that  it 
is  a  request  to  amend  a  record  under  the 
Privacy  Act  of  1974. 

(2)  Second,  the  request  should  identify 
the  specific  record  and  the  specific 
information  in  the  record  for  which  an 
amendment  is  being  sought. 

(3)  Third,  the  request  should  state  why 
the  information  is  not  accurate,  relevant, 
timely,  or  complete.  Supporting  evidence 
may  be  included  with  the  request. 

(4)  Fourth,  the  request  should  state 
what  new  or  additional  information,  if 
any.  should  be  included  in  place  of  the 
erroneous  information.  Evidence  of  the 
validity  of  new  or  additional 
information  should  be  included.  If  the 
information  in  the  file  is  wrong  and 
needs  to  be  removed  rather  than 
supplemented  or  corrected,  the  request 
should  make  this  clear. 

(5)  Fifth,  the  request  should  include 
the  name,  address,  and  telephone 
number  (optional)  of  the  requester. 

§1101.13    Agency  review  of  request  to 
correct  or  amend  a  record. 

(a)(1)  Not  later  than  ten  (10)  days 
(excluding  Saturdays,  Sundays  and 
holidays)  after  receipt  of  a  rrquest  to 
correct  or  amend  a  record,  the  PA 
Officer  shall  send  an  acknowledgment 
providing  an  estimate  of  time  within 
which  action  will  be  taken  on  the 
request  and  asking  for  such  further 
information  as  may  be  necessary  (o 


process  the  request.  The  estimate  of 
time  may  fake  Into  account  unusual 
circumstances  as  described  in 
S  1101. 7(a).  No  acknowledgment  will  be 
sent  if  the  request  can  be  reviewed 
processed  and  the  individual  notified  of 
the  results  of  review  (either  compliance 
or  denial)  within  ten  (10)  days 
(excluding  Saturdays,  Sundays  and 
holidays)  Requests  filed  in  person  will 
be  acknowledged  in  writing  at  the  time 
submitted, 

(2)  Promptly  after  acknowledging 
rt  cpipt  of  a  request,  or  after  receiving 
such  further  information  as  might  have 
been  requested,  or  af'er  amving  at  a 
df»cision  within  ten  (10)  days,  the  P.^ 
Officer  shall  either 

(i)  Make  the  requested  correction  or 
amendment  and  advise  the  individual  in 
writing  of  such  action,  pro\  iding  either  a 
copy  of  the  correrted  or  amended  record 
or  a  statement  as  to  the  means  whereby 
the  correction  or  amendment  was 
effected  in  cases  where  a  cnpy  cannot 
be  provided  (for  example,  erasure  of 
information  from  a  record  maintained 
only  in  an  electronic  data  bank);  or 

(u)  Inform  the  individual  in  writing 
that  his  or  her  request  is  dp^.ied  and 
provide  the  following  information: 

(A)  The  PA  Officer's  name,  title  and 
position; 

(B)  The  date  of  denial; 

(C)  The  reasons  for  the  denial, 
mtiudmg  citation  to  the  appropriate 
sections  of  the  Act  and  these  rules; 

(D)  The  procedures  for  appeal  of  the 
denial  as  set  forth  in  J  1101  14. 

TTie  term  promptly  in  this  paragraph 
means  within  thirty  (30)  days  (excluding 
Saturdays.  Sundays  and  holidays).  If  the 
PA  Officer  cannot  m.ake  the 
determination  within  thirty  (30]  days. 
the  individual  will  be  advised  in  writing 
of  the  reason  therefore  and  of  the 
estimated  date  by  which  the 
determination  will  be  made. 

(b)  Whenever  an  individual  s  record  is 
corrected  or  amended  pursuant  to  a 
request  by  that  individual,  the  PA 
Officer  shall  notify  all  persons  and 
agencies  to  whir  h  copies  of  the  record 
had  been  disclosed  prior  to  its 
correction  or  amendment,  if  an 
accounting  of  such  disclosure  ref.;uirp<l 
by  the  Act  was  made.  The  ncfifiraticn 
shall  require  a  receipt  agency 
maintaining  the  record  to  acLnowledge 
receipt  of  the  notification,  to  correct  or 
amend  the  record,  and  to  apprise  any 
agency  or  person  to  which  it  has 
disclosed  the  record  of  the  substance  of 
the  correction  or  amendment. 

(c)  The  following  criteria  will  be 
consi  lered  by  the  PA  Officer  in 
reviewing  a  request  for  correction  or 
amendment. 


(1)  The  sufficiency  of  the  evidence 
submitted  by  the  indlvidaal; 

(2)  The  factual  accuracy  of  the 
information; 

(3)  The  relevance  and  necessity  of  the 
information  In  terms  of  purpose  for 
which  it  was  collected. 

(4)  The  timeliness  and  nirrency  of  the 
Information  in  liji,;::!  <  (  ihr  ;  irpose  for 
which  it  was  collected; 

(5)  The  completeness  of  the 
information  in  terms  of  the  purp>ose  for 
which  it  was  collected: 

(6)  The  degree  of  possibility  that 
denial  of  the  request  could  unfairly 
result  in  determinations  adverse  to  the 
individual; 

(7)  The  character  nf  the  record  sought 
to  be  correctui  or  .inu  ruled;  and 

(8)  The  proprit  i ,  an:  feasibility  of 
complying  with  itie  specuic  means  of 
correction  or  amendment  requested  by 
the  individual. 

(d)  The  Section  will  not  undertake  to 
gather  evidence  for  tht  individual,  but 
does  reserve  the  ngrit  t.j  verify  the 
evidence  which  the  individual  subnuts- 

(e)  Correction  or  amendment  of  a 
record  requested  by  an  individual  will 
be  denied  only  upon  a  determination  by 
the  PA  Officer  that: 

|1)  The  individual  ha^  fo  led  to 
estabUsh,  by  a  pr'r*<»n(;>  r;  n(,e  of  the 
evidence,  the  prcpnety  cf  the  correction 
or  amendment  in  light  of  the  criteria  set 
forth  in  paragraph  (c)  of  this  section: 

(2)  The  record  sought  to  be  corrected 
or  amended  was  compiled  in  a 
terminated  judicial,  quasi-judicial  or 
quasi-legislative  proceeding  to  which 
the  individual  was  a  party  or 
participant; 

(3)  liie  record  sought  to  be  corrected 
or  amended  is  the  subject  of  a  pending 
judicial,  quasi-judicial  or  quasi- 
legislative  proceeding  to  which  the 
individual  is  a  party  or  participant; 

(4)  The  correction  or  amendment 
would  violate  a  duly  enacted  statute  or 
promulgated  regulation;  or 

(5)  The  individual  unreasonably  has 
failed  to  comply  with  the  procedural 
requirements  of  these  rules. 

(f)  If  a  request  is  partially  granted  and 
partially  denied,  the  PA  Officer  shall 
follow  the  appropriate  procedures  of 
this  section  as  to  the  records  *vithin  the 
grant  and  the  records  within  the  denial. 

J  1101  14     Appeal  of  Agency  aectstor  lof 
to  correct  or  amend  a  record. 

tni  \:\  appeal  of  the  initial  refusal  to 
amend  a  record  under  §  1101.13  may  be 
requested  by  the  individual  who 
submitted  the  request.  The  appeal  must 
be  requested  in  writing,  and  state  that 
the  appeal  is  being  made  under  the 
Privacy  Act  of  1974,  it  should  identify 
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the  denial  that  is  being  appealed  and  the 
records  that  were  withheld,  it  should 
include  the  requester's  name  and 
address  and  telephone  number 
(optional),  and  it  should  be  signed  by 
the  individual  making  the  request.  It 
should  be  received  by  the  Section  within 
sixty  (60)  calendar  days  of  the  date  the 
individual  is  informed  of  the  PA 
Officer's  refusal  to  amend  a  record  in 
whole  or  in  part.  The  request  should  be 
addressed  and  sent  via  certified  mail  to 
the  Commissioner,  United  States 
Section,  International  Boundary  and 
Water  Commission,  4171  North  Mesa, 
Suite  C-310,  El  Paso.  TX  79902-1422.  The 
processing  of  appeals  will  be  facilitated 
if  the  words  "PRIVACY  APPEAL" 
appear  in  capital  letters  on  both  the 
envelope  and  the  top  of  the  appeal 
papers.  An  appeal  not  addressed  and 
marked  as  provided  herein  will  be 
narked  by  Section  personnel  when  it  is 
so  identified  and  will  be  forwarded 
immediately  to  the  Commissioner. 

(b)  The  time  for  decision  on  the 
appeal  begins  on  the  date  the  appeal  is 
received  by  the  Commissioner.  The 
appeal  should  include  any 
documentation,  information  or 
statements  advanced  for  the  amendment 
of  the  record. 

(c)  There  shall  be  a  written  record  of 
the  reason  for  the  final  determination. 
The  final  determination  will  be  made 
not  later  than  thirty  (30)  days  (excluding 
Saturdays,  Sundays  and  holidays)  from 
the  date  the  Commissioner  receives  the 
appeal;  unless,  for  good  cause  shown, 
the  Commissioner  extends  such 
determination  beyond  the  thirty  (30)  day 
period. 

(d)  When  the  final  determination  is 
that  the  record  should  be  amended  in 
accordance  with  the  individual's 
request,  the  Commissioner  shall  direct 
the  office  responsible  for  the  record  to 
comply.  The  office  responsible  for  the 
record  shall: 

(1)  Amend  the  record  as  directed; 

(2)  If  a  distribution  of  the  record  has 
been  made,  advise  all  previous 
recipients  of  the  record  of  the 
amendment  and  its  substance; 

(3)  So  advise  the  individual  in  writing. 

(e)  When  the  final  decision  is  that  the 
request  of  the  individual  to  amend  the 
record  is  refused;  the  Commissioner 
shall  advise  the  individual: 

(1)  Of  the  refusal  and  the  reasons  for 
it: 

(2)  Of  his  or  her  right  to  file  a  concise 
statement  of  the  reasons  for  disagreeing 
with  the  decision  of  the  Section; 

(3)  Of  the  procedures  for  filing  the 
statement  of  disagreement; 

(4)  That  the  statement  which  is  filed 
will  be  made  available  to  anyone  to 
whom  the  record  is  subsequently 


disclosed  together  with,  at  the  discretion 
of  the  Section,  a  brief  statement  by  the 
Section  summarizing  its  reasons  for 
refusing  to  amend  the  record; 

(5)  That  prior  recipients  of  the 
disputed  record  will  be  provided  a  copy 
of  any  statement  of  dispute  to  the  extent 
that  an  accounting  of  disclosure  was 
maintained;  and 

(6)  Of  his  or  her  right  to  seek  judicial 
review  of  the  Section's  refusal  to  amend 
the  record. 

(f)  When  the  final  determination  is  to 
refuse  to  amend  a  record  and  the 
individual  has  filed  a  statement  under 
paragraph  (e)(2)  of  this  section,  the 
Section  will  clearly  annotate  the  record 
so  that  the  fact  that  the  record  is 
disputed  is  apparent  to  anyone  who  may 
subsequently  have  access  to  use  or 
disclose  it.  When  information  that  is  the 
subject  of  a  statement  of  dispute  filed  by 
an  individual  is  subsequently  disclosed, 
the  Section  will  note  that  the 
information  is  disputed  and  provide  a 
copy  of  the  individual's  statement.  The 
Section  may  also  include  a  brief 
summary  of  the  reasons  for  not  making 
a  correction  when  disclosing  disputed 
information.  Such  statements  will 
normally  be  limited  to  the  reasons  given 
to  the  individual  for  not  amending  the 
record.  Copies  of  the  Section's  statement 
shall  be  treated  as  part  of  the 
individual's  record  for  granting  access; 
however,  it  will  not  be  subject  to 
amendment  by  the  individual  under 
these  rules. 

(g)  An  appeal  will  be  decided  on  the 
basis  of  the  individual's  appeal  papers 
and  the  record  submitted  by  the  PA 
officer.  No  personal  appearance  or 
hearings  on  appeals  will  be  allowed. 

§  1101.15    Judicial  review. 

After  having  exhausted  all 
administrative  remedies  set  forth  in 
S  1101.7(g)(3)  or  S  1101.14.  a  requester 
may  bring  a  civil  action  against  the 
Section,  in  a  United  States  District  Court 
of  proper  venue,  within  two  years  of  the 
final  administrative  decision  which  the 
requester  seeks  to  challenge. 

§  1101.16    Criminal  penalties. 

(a)  Under  the  provisions  of  the  Act.  it 
is  a  federal  crime  for  any  person  to 
knowingly  and  willfully  request  or 
obtain  information  from  a  Federal 
agency,  including  this  Section,  by  false 
pretenses. 

(b)  It  is  also  a  crime  for  any  officer  or 
employee  of  the  Section  to  knowingly 
and  willfully: 

(1)  Make  an  unauthorized  disclosure; 
or 

(2)  Fail  to  publish  public  notice  of  a 
system  of  records  as  required  by  5 
U.S.C.  552a(e)(4). 


§1101.17    Annual  report  to  Congress. 

(a)  On  or  before  August  1  of  each 
calendar  year  the  Commissioner  shall 
submit  a  report  covering  the  preceding 
calendar  year  to  the  Speaker  of  the 
House  of  Representatives  and  the 
President  of  the  Senate  for  referral  to 
the  appropriate  comm.ittees  cf  the 
Congress.  The  report  shall  include: 

(1)  The  U.S.  Section's  point  of  contact 
responsible  for  implementing  the 
Privacy  Act  of  19''4: 

(2)  The  number  of  active  systems,  new 
systems  published,  systems  deleted. 
systems  automated,  either  in  whole  or 
part  number  of  existing  systems  for 
which  new  routine  uses  were 
established,  number  of  existing  systems 
for  which  new  exemptions  were 
claimed  number  of  existing  systems 
from  which  exemptions  were  deleted, 
and  number  of  public  comments 
received  by  the  agency  of  publication  of 
rules  or  notices; 

(3)  Total  number  of  requests  for 
access,  number  of  requests  wholly  or 
partially  granted,  number  of  requests 
totally  denied,  number  of  requests  for 
which  no  record  was  found,  number  of 
appeals  of  denials  of  access,  number  of 
appeals  in  which  denial  was  upheld, 
number  of  appeals  in  which  denial  was 
overturned  either  in  whole  or  part, 
number  .^f  requests  to  amend  records  in 
system,  number  of  amendment  requests 
wholly  or  partially  granted,  number  of 
amendment  requests  totally  denied, 
number  of  appeals  of  denials  of 
amendment  requests,  number  of  appeals 
in  which  denial  was  upheld,  number  in 
which  denial  was  overturned  either  in 
whole  or  in  part,  whether  the  U.S. 
Section  denied  an  individual  access  to 
his  or  her  records  in  a  system  of  record 
on  any  basis  other  than  a  Privacy  Act 
exemption  under  5  U  S.C.  552  (j)  or  (k). 
and  the  legal  justification  for  the  denial, 
number  of  instances  in  which 
individuals  litigated  the  results  of 
appeals  of  access  or  amendment,  and 
the  results  of  such  litigation,  and  a 
statement  of  our  inv  tlvement  in 
matching  p'-cgrums; 

(4)  Any  other  information  which  will 
indicate  the  U.S.  Section's  effort  to 
comply  with  the  cbjertives  of  the  Act,  to 
include  any  problems  encountered,  with 
recommendations  for  solving  thereof; 

(5)  And,  a  copy  of  these  regulations. 
Dated;  March  31.  1992. 

ReL-ialdo  Martinez. 
Privacy  Ac:  (y^icer 
[FK  Doc  92-9280  Filed  4-21-92;  8:45  am) 

BILLING  CODE  47  lO-Oa-M 


Federal  Register  /  Vol.  57,  No.  78  /  Wednesday,  Apnl  22.  1992  /  Proposed  Rules 


14(>81 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  AJcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

[Notice  No.  738;  Re:  Notice  Nos.  728  and 
729;  89F-92P  and  89F-90P] 

R!N  1512-AA07 

Reopening  of  ttie  Comment  Periods  of 
the  Proposed  Oakvllle  and  Rutherford 
Vlticultural  Areas 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF],  Department  of  the 
Treasury. 

ACTION;  Reopening  of  the  written 
comment  periods  on  two  proposed  rules.' 

SUMMARY:  This  notice  announces  the 

reopening  of  the  written  com.ment 
periods  for  the  proposed  Oakville  and 
Rutherford  viticultural  areas.  The  two 
proposed  areas  are  immediately 
adjacent  to  each  o'her  and  are  both 
located  in  Napa  County.  California.  In 
Notice  Nos.  728  and  729  f56  FR  4^039 
dv.d  47044).  published  in  the  Federal 
Register  on  Septem.ber  17.  1991.  ATF 
detailed  proposals  for  the  establishment 
of  these  two  viticultural  areas  and 
requested  comments.  In  consideration  of 
the  comments  received.  ATF  has 
decided  *o  reopen  the  com.ment  periods 
of  both  notices  to  give  all  interested 
persons  more  time  to  submit  additional 
written  evidence  (com.m.ents)  concerning 
whether  these  two  proposed  viticultural 
.«reas  should  be  established  and,  if  so. 
what  boundar.es  should  be  adopted. 
ATF  feels  this  additional  comment 
period  is  necessary  since  it  was  obvious 
from  the  comments  received  that  there 
was  an  expectation  that  a  public  hearing 
would  be  held.  ATF  is  not  contemplating 
holding  a  public  hearing  on  this  matter. 
DATES:  Written  comments  must  be 
received  ^^v  {aiy  21.  1992, 
ADDflESSts:  Send  written  comments  to: 
Chief.  Wine  and  Beer  Branch.  Bureau  of 
.'Mcohol.  Tobacco  and  Firearms,  P  O. 
Box  50221,  Washins;Ton,  DC  20091-0221 
[Attn:  Notice  .No.  738).  Copies  of  the 
petitions,  the  proposed  regulations,  the 
appropriate  maps,  and  any  written 
com.ments  received  will  be  available  for 
public  inspection  during  normal 
business  hours  at:  AIT  Reading  Room. 
Office  of  Public  Affairs  and  Disclosure, 
room  6300,  650  Massachusetts  Avenue 
.NW.,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  White.  Wine  and  Beer  Branch. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Washington,  DC  20226.  (202- 
927-8230). 


SUPPLEMENTARY  INFORMATION: 
Background 

On  Septem.ber  17,  1991.  .ATF  published 
two  notices  of  proposed  rulemaking, 
Nos.  728  and  729  (.56  FR  4^039  and 
47044),  m  the  Federal  Register.  In  the 
notices,  proposals  were  made  for  the 
establishment  of  two  viticultural  areas 
in  Napa  County,  California,  to  be  known 
as  Oakville  and  Rutherford. 

As  specified  in  Notice  .No.  728,  the 
proposed  Oakville  viticultural  area  is 
located  just  north  of  the  town  of 
Yountviile.  and  approximately  10  miles 
northwest  of  the  city  of  Napa.  In  very 
general  terms,  the  proposed  Oakville 
b:3undary  goes  as  far  north  as  Skellenger 
Lane,  as  far  east  as  the  500-foot  contour 
line  on  the  western  side  of  the  Vaca 
Mountain  Range,  as  far  west  as  the  500- 
foot  contour  line  on  the  eastern  side  of 
the  Mayacamas  .Mountain  Range,  and  as 
far  south  as  approximately  one  mile 
northwest  of  the  town  of  Yountviile. 

As  specified  in  Notice  No.  729,  the 
proposed  Rutherford  viticultural  area  is 
located  just  south  of  the  city  of  St. 
Helena  and  approximately  12  miles 
northwest  of  the  city  of  Napa.  In  very 
genera!  terms,  the  proposed  Rutherford 
boundary  goes  as  far  north  as  Zinfandel 
Lane,  as  far  east  as  the  500-foot  contour 
line  on  the  western  side  of  the  Vaca 
Mountain  Range,  as  far  west  as  the  500- 
foot  contour  line  on  the  eastern  side  of 
the  Mayacamas  Mountain  Range,  and  as 
far  south  as  Skellenger  Lane  with  the 
exception  of  one  area  going 
approximately  .5  mile  south  of 
Skellenger  Lane. 

It  it  important  to  note  that  the 
proposed  southern  boundary  of 
Rutherford  coincides  exactly  with  the 
proposed  northern  boundary  of 
Oakville. 

In  response  to  the  two  notices  of 
proposed  rulemaking,  ATF  received  a 
total  of  19  comments.  After  reviewing 
the  comments,  it  appears  there  is 
controversy  concerning  the  northern  and 
noriheastem  boundary  of  Rutherford, 
the  southern  boundary  of  Rutherford, 
and  the  southwestern  boundary  of 
Oakville.  In  addition,  one  commenter  is 
against  any  further  subdivision  of  Napa 
Valley. 

Nine  commenters  disagree  with  the 
northern  boundary  of  Rutherford.  Tliese 
commenters  feel  that  the  Rutherford 
boundary-  should  extend  furthernorth 
either  to  Suiph'or  Creek  or  to  the 
southern  city  limits  line  of  St.  Helena. 

One  commenter  disagrees  with  the 
northeastern  boundary  of  Rutherford. 
He  feels  that  the  northeastern  boundary 
should  continue  to  be  the  500-foot 
contour  line  (which  would  mclude  the 
Spring  Valley  area)  rather  than  changing 


to  the  380-foot  contour  hne  which  would 
exclude  the  Spring  Valley  area. 

Two  commenters  disagree  with  the 
southern  boundary  of  Rutherford.  Both 
commenters  feel  that  any  boundaries  for 
Rutherford  must  include  Beaulieu 
Vineyard  properties  No.  2  and  No.  4 
which  have  historically  been  associated 
with  Beaulieu  Vineyard  and  its 
Cabernet  Sauvignon  wines,  and  which 
have  contributed  greatly  to  the 
development  and  consumer  recognition 
of  the  Rutherford  name.  These  two 
vineyard  properties  are  currently  within 
the  proposed  Oakville  viticultural  area. 
One  of  the  commenters  suggests  that 
these  two  vineyard  properties  either  be 
"grandfathered"  into  the  Rutherford 
viticultural  area  or  else  allow  part  of  the 
Rutherford  viticultural  area  to  overlap 
with  part  of  the  Oakville  viticultural 
area  so  as  to  include  these  two  vineyard 
properties  in  both  the  Rutherford  and 
Oakville  areas. 

Two  commenters  disagree  with  the 
southwestern  boundary  of  Oakville. 
Both  commenters  feel  that  the 
soutwestem  boxmdary  extends  too  far 
south  into  what  they  feel  is  Yountviile. 
According  to  one  of  these  commenters, 
the  Oakville/Yountville  border  has 
always  been  knowrn  by  the  locals  to  be 
Dwyer  Road  to  Highway  29,  then  Yount 
Mill  Road  to  Rector  Creek,  This 
commenter  submitted  evidence  which 
suggests  that  one  winery  and  several 
other  businesses  located  south  of  Dwyer 
Road  have  Yountviile  addresses  and 
consider  themselves  to  be  in  the 
Yountviile  area.  These  business  are 
currently  located  within  the  boundaries 
of  the  proposed  Oakville  viticultural 
a'"pa. 

Requebt  fur  AadiUunai  Lummcnts 

Based  on  the  information  presented  in 
the  comments,  it  is  apparent  that 
disagreement  exists  as  to  whether  these 
two  viticultual  areas  should  be 
established  and,  if  so,  what  boundaries 
should  be  adopted  for  these  two  areas. 

Therefore.  ATF  desires  to  obtain  more 
information  on  the  estabhshment  of 
these  two  viticultural  areas,  their 
proposed  boundaries,  and  other  possible 
boundaries. 

For  these  reasons,  ATF  has 
determined  that  the  reopening  of  the 
comment  periods  of  the  two  notices  is 
necessary  and  would  serve  the  public 
interest.  The  purpose  of  the  reopening  is 
to  obtain  additional  evidence  for  the 
record  and  to  afford  interested  parties 
an  additional  opportunity  to  express 
their  views.  Evidence  obtained  and 
views  expressed  will  be  considered  in 
the  preparation  of  any  final  rules 
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concerning  the  Oakville  and  Rutherford 
viticultural  areas. 

It  is  extremely  important  that  all 
interested  parties  submit  any  additional 
evidence  which  they  want  considered 
concerning  the  establishment  of  these 
two  viticultural  areas  during  this 
additional  comment  period  since  it  is 
not  currently  contemplated  that  a  public 
hearing  will  be  held. 

In  all  written  comments,  each  topic  to 
be  discussed  should  be  separately 
numbered  and  each  numbered  topic 
should  specify  the  factual  basis 
supporting  the  views,  data,  or  arguments 
presented.  Comments  submitted  which 
are  not  supported  by  factual  evidence 
will  not  be  particularly  helpful  in 
developing  a  reasoned  regulatory 
decision.  However,  all  written 
comments  received,  both  during  the 
original  comment  period  and  during  this 
additional  comment  period,  will  be 
conside.-ed  in  the  development  of  a 
decision  on  this  matter.  1 

ATF  specifically  requests  that 
commenters  consider  making  written 
comments  on  the  following  questions: 

1.  What  are  the  historical  and  current 
boundaries  (north,  south,  east,  west)  of 
the  areas  known  as  Oakville  and 
Rutherford? 

2.  Why,  and  how,  should  the 
boundaries  of  Oakville  and  Rutherford 
as  proposed  in  Notice  Nos.  728  and  729 
respectively,  be  modifed? 

3.  What  geographical  or  cUmatic 
featiires,  or  other  current  or  historical 
evidence,  support  the  extention  of  the 
Rutherford  area  north  of  Zinfandel  Lane 
into  the  Sulphur  Creek  area,  or  northeast 
of  the  380-foot  contour  line,  along  the 
proposed  northeastern  border  of 
Rutherford,  into  the  Spring  Valley  area? 

4.  What  geographical  or  climatic 
features,  or  other  current  or  historical 
evidence,  support  the  extention  of  the 
southern  boundary  of  the  proposed 
Rutherford  viticultural  area  to  include 
Bea ulieu  Vineyard  properties  No.  2  and 
No  4,  which  are  currently  within  the 
proposed  Oakville  viticultural  area? 

5.  What  geographical  or  climatic 
features,  or  other  current  or  historical 
ev  dence,  support  using  Dw>er  Road 
ar  i  Yount  Mill  Road  as  the 

so  .thwestem  border  of  the  proposed 
Oakville  viticultural  area?  Currently,  th. 
proposed  southwestern  border  extends 


sou 


h  of  Dw>er  Road  approximately  1 


6  Is  there  any  additional  evidence. 
c  ner  than  what  is  currently  in  the 
05\v  I'de  and  Ru'herfo.'d  petitions. 
vshich  supports  tne  b'lundaries  of  the 
p-Dposed  Oakville  and  Rutherford 
viticultural  areas  as  proposed  in  Notice 
Nos.  728  and  729  respectively? 


7.  Is  there  evidence  that  the  name  of 
the  proposed  Rutherford  viticultural 
area  is  locally  or  nationally  known  as 
including  the  area  north  of  Zinfandel 
Lane  to  include  the  Sulphur  Creek  area, 
or  northeast  380-foot  contour  line  along 
the  northeastern  border  of  Rutherford  to 
include  the  Spring  Valley  area,  or  south 
of  Skellenger  Lane  along  the  southern 
border  of  Rutherford  to  include  Beaulieu 
Vineyard  properties  Nos.  2  and  4? 

6.  Is  there  evidence  that  the  name  of 
the  proposed  Oakville  viticultural  area 
is  locally  or  nationally  known  as 
including  the  area  south  of  Dwyer  Road 
and  Yount  Mill  Road  up  to  a  distance  of 
approximately  1  mile? 

9.  What  do  wineries  outside  of  the 
proposed  Oakville  and  Rutherford  areas 
consider  to  be  the  Oakville  and 
Rutherford  grape  growing  areas? 

10.  To  what  extent  have  wineries  in 
the  Oakville  and  Rutherford  areas,  as 
proposed  in  Notice  Nos.  728  and  729,  as 
well  as  those  wineries  located  in  the 
previously  mentioned  controversial 
areas,  identified  themselves  as  being  in 
either  Oakville  or  Rutherford? 

11.  To  what  extent  have  grapes  grown 
in  the  proposed  Oakville  or  Rutherford 
areas,  or  in  the  previously  mentioned 
controversial  areas,  been  or  not  been 
marketed  as  either  Oakville  or 
Rutherford  grapes? 

Drafting  Infonnation 

The  author  of  this  document  is  Robert 
White.  Coordinator,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedures.  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Authority;  This  notice  reopening  the 
comment  periods  of  the  proposed  Oakville 
and  Rutherford  viticultural  areas  is  issued 
under  the  authority  of  27  U.S.C.  205. 

Approved  April  18, 1992. 
Stephen  E.  Higgins, 
Director. 
[FR  Doc.  92-^365  Filed  4-21-92:  6:45  am) 
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DFPARTMF^^■  OF  TRANSPORTAHON 

Co  as'  Gi-a'd 
33  O'R  Par"  162 

Ri%  2'  17-AC03 

Navigatio.o  on  Certain  Waterway* 
T'^tutary  to  the  GuH  0<  Meilco 


agency:  Coast  Guard.  DOT. 


action:  N'ot.ce  of  public  heari.ngs; 
Extension  of  conunent-period. 

summary:  On  September  26, 1991,  the 
Luast  Guard  published  a  notice  of 
proposed  rulemaking  (NPRM) 
concerning  navigation  on  certain 
waterways- tributary  to  the  Gulf  of 
Mexico  (56  FR  48773):  on  December  18, 
1991,  the  Coast  Guard  extended  the 
comment-period  through  March  26, 1992 
(56  FR  65720).  In  response  to  several 
requests,  the  Coast  Guard  held  public 
hearings  in  Corpus  Christi.  TX, 
Galveston  TX.  and  New  Orleans,  LA, 
and  extended  the  comment-period 
through  April  27, 1992.  In  response  to 
several  more  requests,  received  after  the 
first  three  hearings  were  scheduled,  the 
Coast  Guard  will  hold  one  more  hearing, 
in  Saint  Louis,  MO.  Also,  to  allow  time 
for  any  written  comments  that  may  arise 
from  the  final  hearing,  the  Coast  Guard 
will  extend  the  comment-period  by 
another  month. 

DATES:  The  comment-period  for  the 
proposed  rulemaking  is  extended  to,  and 
comments  must  be  received  on  or 
before.  May  28, 1992.  The  date  of  the 
public  hearing  is  May  15, 1992,  as  further 

ev-".i'"rd  :r.  SUPPtEMEfTTARY 
INFORMATION  bs'loA 

ADDRESSES:  Comments  may  be  mailed 
to  the  Executive  Secretary.  Marine 
Safety  Council  (G-LRA-2.  3406)  (CGD 
85-096).  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW..  Washington. 
DC  20593-0001.  or  may  be  delivered  to 
room  3406  at. the  above  eddress  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
Comments  will  become  part  of  the 
public  docket  for  this  rulemaking  and 
will  be  available  for  inspection  or 
copying  at  room  3406,  U.S.  Coast  Guard 
Headquarters. 

The  site  of  the  public  hearing  is  Saint 
Louis,  MO.  The  time  and  place  of  the 
public  hearing  are  specified  in 
SUPPLEMENTARY  INFORMATION   below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  ilarr>  C.  Robertson.  Short  Rc'.nge 
Aid.5  '0  .Navigation  Division.  US  Coast 
Gi.ard  Headqi:arters,  (202)  26''-04G5;  or 
Mr  Monty  Ledet,  Ads  to  Navigation 
Branchi,  Eighth  Coast  Guard  District. 
[504;  589-46ea 

SUPPLEMEMTARY  INFORMATION;  The 
Coast  Guard  is  holding  another  public 
hearing  and  extending  the  comrr.ent- 
penod  for  the  NPRM,  which  conems 
navigation  on  certain  waterways 
tributary  to  the  Gulf  of  Mexico,  The 
Coast  Guard  has  received  several 
requests  for  a  hearing  in  Saint  Louis, 
MO-  There  are  corporations,  barge  lines. 
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and  other  menibers  of  the  towing 
community  that  are  based  up  the 
Mississippi  from  the  Gulf  yet  that  do 
business  in  the  area  covered  by  the 
N'PRM,  Some  of  these  would  hke  the 
opportunity  to  discuss  the  .NTRM  m  a 
public  hearing  as  well  as  to  send  their 
cnmm.ents  to  the  docket.  Holding  a 
public  hearing  in  Saint  Louis  may  also 
let  some  citizens,  who  m.ight  not 
ordinarily  write  letters  to  the  docket, 
express  themselves  for  the  record. 

Therefore,  in  recognition  of  the  need 
for  meaningful  dialogue  and  mform.ation 
to  assist  in  com;ple!ing  this  rulemaking, 
the  Coast  Guard  is  holding  a  public 
hearing  at  the  following  time  and  place 
Mary  15.  1992  (Fnday).  at  1  p.m  , 
Auditorium,  second  floor.  Second  Coa.st 
Guard  District  Office,  R.  .\.  Young 
Federal  Building,  1222  Spruce  Street, 
S;iint  Louis,  MO  63103-2832. 

For  the  same  reason,  the  Coast  Guard 
IS  extending  the  commeni-penod  by 
another  month. 

The  Coast  Guard  strongly  encourages 
comments  on  a!!  aspects  of  this 
rulemaking.  (In  particular,  it  welcomes 
any  suggestions  that  may  help  with  the 
Environm.entat  Assessment.)  It  strongly 
encourages  all  that  may  be  affected  by 
its  allowing  double-wide  tows  on  the 
Gulf  Intracoastal  Waterway  as  a  matter 
of  course  to  offer  comments,  whether  in 
person,  by  letter,  or  both.  The  spectrum 
of  interests  is  potentially  very  broad  and 
includes — as  well  as  maritime  towing 
interests  and  their  insurers — individuals, 
environmental  organizations,  and 
governments  at  every  level,  among 
others. 

Persons  wishing  to  offer  spoken 
comments  at  any  of  the  hearings  should 
notify  the  Executive  Secretary.  Marine 
Safety  Council,  at  the  address  cited  in 
ADDRESS,  abo'.e,  in  writing;  or  either  of 
those  listed  m  FOR  further 
INFORMATION,  above,  by  telephone. 

Datpd:  Apnl  15,  1992. 
A.  Cattolina, 
Captain  U.S.  Coast  Guard  Acting  Chief, 

Office  of  Navigation  Safety  and  Waterway 

Ser.-ices. 

(FR  Doc,  92-9274  Filed  4-21-92;  8;45  am] 
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FEDERAL  COMMUKICATIONS 
COMMISSION 

47  CFR  Part  1 

(GC  Docket  No.  92-52;  FCC  92-98) 

Reexamination  of  the  Policy  Statement 
on  Comparative  Broadcast  Hearings 

ACTION:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  proposes  to 
reexamine  the  criteria  used  to  select 
among  mutually  exclusive  applicants  for 
broadcast  facilities.  The  intended  effect 
of  this  proposal  is  to  remedy  any 
perceived  defects  m  the  existing  system, 
to  produce  swifter  more  certain  choices 
among  applicants  for  new  broadcast 
facilities,  and  to  preserve  the  public 
interest  benefits  of  making  such  choices. 
Consideration  of  this  proposal  is 
prompted  by  the  passage  of  time  since 
the  criteria  were  last  comprehensively 
examined,  and  the  dramtic  changes  that 
have  occurred  m  the  broadcast 
marketplace,  in  broadcast  technologies, 
and  in  the  Com.mission's  regulatory 
policies. 

DATES:  Commients  must  be  filed  on  or 
before  May  28,  1992;  reply  comiments 
must  be  filed  on  or  before  June  15. 1992. 
ADDRESSES:  Federal  Communications 
Com.mission,  1919  M  Street  NW,. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Senzel,  Office  of  General 
Counsel  (202)  632-7220, 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission  s  notice  of 
proposed  rule  making.  GC  Docket  No. 
92-52,  adopted  on  March  12.  1992  and 
released  April  10,  1992-  The  full  text  of 
the  notice  of  proposed  rule  making  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  3  Docket  Branch  (room  230),  1919  M 
Street  N'W„  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center,  1114  21st  Street 
\W  .  Washmfiton.  DC  20037.  (202)  452- 
1422, 

Summary  of  Notice  of  Prc)po,>.f>d  Rule 
Making 

1.  In  this  notice,  the  Commission 
invites  commenters  to  address  the 
efficacy  of  the  Policy  Statement  on 
Comparative  Broadcast  Hearings,  1  FCC 
2d  393  (1965),  which  detailed  the  criteria 
to  be  used  to  select  among  competing 
applicants  for  new  broadcast  facilities. 
In  light  of  changes  in  Commission 
policy,  the  realities  of  the  broadcast 
industry,  and  the  current  state  of 
broadcast  technology  the  Commission 
questions  whether  use  of  the  existing 
criteria  continues  to  result  in  selection 
of  the  applicant  that  will  best  serve  the 
public  interest.  Moreover,  comparative 
hearings  using  these  criteria  often 
appear  to  become  bogged  down  in 
litigating  subjective  or  trivial 
distinctions  and  the  criteria  themselves 
may  m\ite  manipulation  by  the 
applicants. 


2.  The  Commission  proposes  to 
consider  the  following  modifications  of 
the  comparative  process.  First,  the 
Commission  will  consider  whether  to 
retain,  eUminate,  or  modify  four  criteria: 
integration,  proposed  program  service, 
past  broadcast  record,  and  auxiliary 
power,  and  to  reexamine  other  current 
comparative  factors.  In  addition,  the 
Commission  seeks  comment  on  whether 
to  add  new  criteria  to  help  select  the 
most  qualified  applicant.  Specifically, 
the  Commission  will  consider  whether 
to  use  a  new  criterion  called  a  "service 
continuity  preference",  designed  to 
enhance  the  public  interest  in  the 
comparative  process  by  encouraging 
comparative  applicants  to  retain  the 
stations  they  are  attempting  to  secure 
through  the  comparative  hearing  for  a 
certain  period  of  time.  The  Commission 
also  wishes  to  explore  the  possibility  of 
instituting  a  "fmder's  preference"  for 
applicants  successfully  petitioning  for  a 
new  allotment  of  a  frequency.  The 
Commission  also  asks  interested  parties 
to  propose  other  new  criteria  for  its 
consideration. 

3.  The  Commission  will  also  consider 
whether  to  modify  the  manner  in  which 
the  resulting  criteria  are  evaluated.  The 
Commission  believes  that  a  point 
system  may  provide  a  basis  for 
evaluating  applicants  that  is  more 
objective  and  rational  than  current 
practice.  Use  of  such  a  system  may 
expedite  adjudication  and  provide 
results  that  are  more  certain  and 
defensible.  The  point  system 
contemplated  involves:  (1)  Defining  the 
weight  of  each  preference  in  terms  of  an 
absolute  number  of  "points",  rather  than 
in  terms  of  relative  adjectival 
preferences  and  demerits;  (2)  precisely 
defining  the  circumstances  under  which 
points  are  awarded  under  each  criterion: 
and  (3)  providing  a  "tie-breaker" 
procedure  for  resolving  cases  in  which 
no  applicant  receives  a  dispositive 
preference  under  the  comparative 
criteria. 

4.  Although  such  proposals  would 
substantially  change  the  comparative 
selection  process,  the  Commission 
believes  that  they  can  be  fully 
reconciled  with  the  "full  hearing" 
requirement  of  47  U.S.C.  309(e).  The 
Commission  also  believes  that  its 
proposed  action  will  not  affect  the 
weight  given  to  minority  or  female 
ownership  and  therefore  is  fully 
consistent  with  the  Congressional 
prohibition  on  reexamining  minority  and 
gender  preference  policies. 
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Initial  Re^latory  Flexibility  Analysis 

Reason  for  Action 

The  Commission  has  determined  that 
the  comparative  hearuig  process,  which 
!s  currently  used  to  select  from  among 
competing  applicants  for  new  broadcast 

facilities,  IS  potentially  oi!»  of  date. 

Objective 

The  Commission  seeks  to  adopt  a 
Simplified  hearing  process  to  select  new 

broadcast  licensees  on  an  expedited  and 

nore  rational  basis. 

I.e25il  Basis  | 

Ac'ion  IS  being  taken  pursuant  to  47 
L  S  C  154  f;j  and  (j).  303(r).  309  (g)  and 

[:    ar.d  403. 

Repor*;njt^  Record  Keeping  and  Other 
CouipLance  Requirements 

Th.is  proposal  would  reduce  such 
re:^-;ireraents  by  eliminating  and 
sin^plifying  litigation  involved  in 
prcsec'jtmj!!  a  contested  application  for  a 
nf  w  broadcast  facility. 

Federal  Rules  which  Overlap,  Duplicate 
G.-  Cc-Hict  With  the  Proposed  Rules 

None 

Descnptica,  Potential  Impact  and 
Nviinber  of  Small  Entities  Affected 

This  proposal  would  benefit  all 
entities  seeking  a  license  for  a  new 
broadcast  facility  by  reducing  the 
adnrinistrative  burdens  associated  with 

the  comparative  hearing  process. 

Any  Significant  Alternative  Minimizing 
Impact  on  Small  Entities  and  Consistent 
With  the  Stated  Objections 

None.  I 

1.-st  of  Subjertii  for  4"  CFR  Pn-t  1 

.Administrative  practice  and 
procedure,  Radio,  Telecommunications, 

Television. 

Federal  Comnranications  Commission. 
Doona  ILSeaicy. 

Secretary. 

;FR  Dcx:.  92-9418  Filed  4-21-92:  8:45  am) 
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47  CFR  Part  73 

:MM  Docket  Na  SJ-Sr  FCC  92-M] 

Investment  m  tt>e  Broadcast  industry 

agency:  Federal  Communications 

C,.  "-.=.  =  . on. 

action;  Proposed  rule  and  Notice  of 

inquiry. 

sit*iMARv:  The  Commission,  in  this 
Notice  of  Proposed  Rule  Making  and 
Notice  of  Inquiry  seeks  comment  on 


possible  means  for  reducing 
unnecessary  regulatory  constraints  on 
investment  in  the  broadcast  industr> 
The  Commission  has  taken  this  action  r 
order  to  increase  and  facilitate  the 
availability  of  capital  for  investments  in 
the  broadcasting  industry. 

DATES:  Comments  are  due  on  or  before 
June  12, 1992,  and  reply  comments  are 
due  on  or  before  July  13, 1992. 

ADOTCSSE8:  Federal  Communications 
CGiT.iri,oa.on.  1919  M  Street  NW.. 
Washington.  DC  2TO54. 

FORFUOTHEH  (NPOWMATION  CONTACT: 

Eugenia  k.  iiuij,  Mnoa  MeUid  Bureau. 
Policy  and  Rules  Division.  (202)  632- 
7792. 

SUPPLEMENTARY  INFOHMATION:  This  is  3 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  and  Notice  of 
Inquiry  In  MM  Docket  No.  92-51 
adopted  March  12. 1992,  and  released 
April  1, 1992.  The  complete  text  of  this 
Notice  of  Proposed  Rule  Making  and 
Notice  of  Inquiry  is  available  for 
inspection  and  copying  during  norma! 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW.. 
Washington.  DC  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  Downtown  Copy  Center. 
(202)  452-1422, 1114  2l8t  Street  NW.. 
Washington.  DC  20037. 

Synopsis  of  Notice  of  Proposi-ci  R  uIp 
Making  and  Notice  of  Inquiry 

1 .  By  this  Notice  of  Proposed  Rule 
Making  and  Notice  of  Inquiry  ("Notice"), 
the  Commission  seeks  comment  on 
possible  means  for  reducing 
unnecessary  regulatory  constraints  on 
investment  in  the  broadcast  industry. 
Specifically,  the  Commission  initiates 
this  proceeding  to  seek  comment  on 
request  by  two  parties  concerning  the 
treatment  of  widely  held  limited 
partnership  interests  under  the 
Commission's  ownership  attribution 
rules.  The  Commission  also  seeks 
comment  on  requests  by  two  other 
parties  concerning  the  means  by  which 
creditors  of  broadcast  licensees  may 
secure  their  interests.  In  addition,  the 
Commission  raises,  on  its  own  motion,  a 
number  of  other  issues  concerning 
various  actions  the  Commission  might 
take  to  foster  the  availability  of  capital 
in  the  broadcasting  industry.  The 
Commission  especially  seeks  comment 
on  whether  there  are  Rnancing 
mechanisms  available  in  other 
industries  that  might  be  used  effectively 
in  the  broadcasting  industry,  if 
appropriate  changes  in  the 
Commission's  regulatory  program  were 
implemented. 


Notice  of  Proposed  Rule  Making 

2  Attribution.  The  Commission's 
attribution  criteria  define  what  interests 
held  in  or  relationships  to  media  entities 
v^ill  be  considered  "cognizable"  for 
purposes  of  applying  the  multiple 
ownership  rules.  Under  existing 
standards,  a!!  non-votmg  stock  interests 
(including  most  "preferred"  stock 
classes)  are  generally  not  attributable 
Any  voting  stock  interest  of  5  percent  or 
more  is  generally  considered 
attributable.  There  are  several 
exceptions  to  the  presumption  of 
attribution  created  by  this  5  percent 
benchmark.  Most  notable  among  these 
for  present  purposes  is  the  "passive" 
investor  exception,  under  which  a 
defined  class  of  institutional  investors 
may  hold  up  to  10  percent  of  a 
company's  voting  stock  interest  without 
inc'jrnng  attribution.  The  Commission 
considers  three  types  of  entities  to  be 
"passive"  for  this  purpose:  (1) 
Investment  companies,  (2)  insurance 
companies,  and  (3)  bank  trust 
departrfients. 

3.  The  Com.mission  beheves  that 
relaxation  of  all  or  some  of  these 
aspects  of  its  attribution  rules  may 
substantially  benefit  the  broadcast  and 
cable  industries  by  affording  them 
access  to  new  sources  of  capital  as  well 
as  making  available  increased 
investment  from  existing  capital 
providers.  In  this  Notice,  the 
Commission  seeks  comment  on  three 
specific  proposals  concerning  stock 
interests.  First,  the  Commission 
proposes  to  raise  the  basic  attribution 
benchm.ark  from  5  percen*  to  10  percent, 
thereby  doubling  the  permissible  level  of 
investmient  which  the  typical  non- 
institutional  investor  could  provide 
without  fear  of  conflict  with  the  multiple 
ownership  rules.  Second,  the 
Commission  proposes  to  increase  the 
existing  attribution  benchmark  for 
passive  institutional  investors  from  10 
percent  to  20  percent  The  Commission 
notes  in  this  regard  that  licensees  are 
required  to  certify  that  no  passive 
investor  "has  exerted  or  attempted  to 
exert  any  influence  or  control  over  any 
of  the  affairs  of  the  licensee  '  The 
Commission  would  retain  this 
requirement.  Third,  the  Commission   ' 
proposes  to  broaden  the  class  of 
investors  eligible  for  passive 
institutional  status  and  therefore  eligible 
to  use  the  higher  attribution  benchmark. 
Specially,  the  Commission  seeks 
comment  on  affording  Small  Business 
and  Minority  Enterprise  Small  Business 
Investment  Com.panies  (SBICs  and 
MESBICs)  such  status. 
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4.  Commenter«  are  expressly  invited 
to  submit  variations  on  or  alternatives 
to  these  proposals.  Commenters 
presenting  variant  approaches  should 
address  the  ways  in  which  their 
proposal  will  advance  the  Commission's 
goal  of  increasing  the  flexibility  of 
capital  sources  in  media  markets  while 
adequately  identifying  mfluenLial 
ownership  and  positional  interests  in 
the  application  of  its  ownership  rules. 
However,  the  Commission  will  not 
consider  any  changes  in  the  attribution 
rules  to  the  extent  such  changes  fall 
within  the  scope  of  newspaper- 
television  cross  ownership  prohibition 
found  in  §  3555(c)  of  the  Commission's 
Rules. 

5.  Under  the  Ccmmission's  ownership 
attribution  rules,  all  partners  in  a 
general  partnership,  regardless  of  equity 
interests,  are  attributed  with  owTiership 
The  rules  with  regard  to  limited 
partnerships  establish  certain  critena  to 
be  applied  in  determining  whether 
limited  partners  are  sufficiently 
insulated  from  "matenal  involvement" 
in  the  management  or  operation  of  the 
partnership's  media  related  activities  to 
be  exempt  from  attribution. 

6.  Currently  pending  before  the 
Commission  are  two  Petitions  seeking 
Declaratory  Ruling  regarding  application 
of  the  attribution  rules  to  limited' 
partnership  interests,  one  by  Kagan 
Media  Partners  and  the  other  by 
Equitable  Capital  Management 
Corporation.  In  essence,  these  Petitions 
seek  exemptions  from  the  Comm.issicn's 
attribution  criteria  for  "business 
development  companies"  organized  as 
limited  partnerships. 

7.  The  Commission  believes  that  the 
strict  application  of  its  current  attibution 
criteria  to  "business  development 
com.panies"  may  impede  the  ability  of 
these  lim.ited  partnerships  to  make 
capital  investments  in  broadcast  entities 
and  to  attract  a  large  pool  of  limited 
partners.  Therefore,  the  Commission 
proposes  to  modify  its  insulation  criteria 
as  it  applies  to  these  widely-held  limited 
partnerships,  so  as  to  eliminate  as  much 
as  possible  the  current  confuct  with 
federal  and  state  securities  laws. 
Alternatively,  the  Commission  could 
combine  an  equity  ownership  standard 
specific  to  these  partnerships  with  a 
more  hmited  relaxation  of  specific 
insulation  requirements.  The 
Commission  seeks  comment  on  whether 
this  accomjnodation  of  its  attribution 
rules  is  necessary  to  facilitate  the  ability 
of  these  types  of  h.mited  partnerships  to 
invest  capita!  m  the  broadcast  industry. 

8.  The  Commission  also  req'.;ests 
comment  on  whether  its  attribution 
criteria  for  all  widely-held  hmited 
partnerships  should  be  modified  to 


recognize  insulation  where  limited 
partners  hold  an  insignificant 
percentage  of  the  total  equity  m  the 
partnership.  T^e  Commission  seeks 
comment  on  what  aftnbutps  of  a  limited 
partnership  should  indicate  to  the 
Commission  that  a  requisite  dej^ree  of 
insulation  exists  to  permit  hmited 
partners  to  be  treated  similarly  to 
minority  stockholders  in  a  corporation. 
T?ie  Commission  also  seeks  inJfonnation 
on  whether  there  are  particular  types  of 
partnerships  that  have  consistent 
characteristics  that  would  permit  such 
an  analysis  as  a  matter  of  course, 
without  case-by-case  analysis  Th-e 
Commiission  requests  comm.ent  on 
whether  the  5  percent  voting  stork 
threshold  or  some  other  percent  df 
equity  ownership  in  a  widely-heid 
hmited  partnership  would  be 
appropnate  where  these  identified 
attributes  exist.  The  Commission  further 
requests  co.mment  as  to  whether  it 
should  distinguish  widely-held 
parternships  from  other  types  of 
partnerships  and.  if  so.  what  criteria 
should  define  "widely-held." 

9.  Secanty  and  reversionary  interests 
Also  pending  before  the  Commission  are 
two  Petitions  for  Declaratory  Ruling  that 
raise  issues  concerning  the  ability  of 
creditors  to  take  either  a  limited  security 
interest  or  a  reversionary  interest  in  an 
FCC  broadcast  license.  The  law  firm  of 
Hogan  &  Hartson  filed  a  Petition 
requesting  that  the  Commission  permit 
third  party  creditors  to  obtain  security 
interests  m  the  license  of  a  broadcast 
station.  Foreclosure  on  such  interests 
would  be  subject  to  prior  Commission 
approval.  In  addition,  the  law  firm  of 
Crowell  &  Moring  file  a  Petition  asking 
the  Commission  to  clarify  $  73  1150  of  its 
rules  by  defining  th.e  phrases  "right  of 
reversion"  so  as  to  allow  a  seller  for  a 
broadcast  station  to  regain  control  of  the 
license,  subject  to  prior  Commission 
approval. 

10.  Petitioners'  p.roposals  raise  serious 
concerns.  The  Commission  must  begin 
by  examining  the  requirements  and 
possible  limitations  of  the 
Communications  Act  The  Commission 
must  also  assess  the  costs  and  other 
potential  disadvantages  of  changing  its 
rules,  and  weigh  those  against  the 
anticipated  benefits.  Accordingly,  the 
Commission  seeks  additional  comment 
on  both  the  statutory  and  policy 
implications  of  the  Petitions  before  it 

11.  The  Commission  historically  has 
taken  the  view  that  its  rule  prohibiting 
sellers  from  retaining  a  reversionary 
interest  and  its  policy  prohibiting  third 
party  security  interests  were  based  upon 
statutory  provisions  prohibiting  the 
grant  of  ownership  interests  in  the 
spectnun  and  the  assignment  by 


licensees  of  thoir  interesli  in  a  license 
withf>ut  pnor  Commission  approvai  Ihr 
Commission  seeks  roriment  or:  \^■h("r^•r 
the  Communx  h^ici.n!*  Ac'  pro[-i:!)il8 
security  or  revfrsioiiary  intere'.ls  in 
licenses  per  9*.  Comment  em  fif  m  sc 
asked  to  address  what  irr.; ;  r  «t    - «.  t 
conclusion  that  th(  ( ^(  TTin  urn!  .i       >  Act 
does  not  preclude  s     •  ;r:i  fs  .<  r^. 
have  under  comm emu;  trH-]fi.)i,;:(r  .v 
laws  such  as  the  Uniform  Commercial 
Code. 

12.  The  Commission  has  a  number  of 
fundamental  policy  concerns  that  must 
be  weighed  in  deciding  whether  to 
permit  security  or  r»  ■.  i  rsionary  interests 
in  broadcast  hcen  '-i  s   I  rst  the 
Commission  que.^      n--  w  hether  granting 
such  interests  \*    lii  be  effective  in 
increasing  capital  uvailabiUty.  and  the 
Commission  seeks  specific  comment 
assessing  the  likelihood  of  such  an 
increase.  The  Commission  also  asks 
whether  other  financing  arrangements 
might  be  disturbed  Second,  the 
Commission  is  concerned  that  the 
independence  of  stations  be  maintained 
if  security  interests  are  permitted  Thus, 
the  Commission  seeks  comment  on  the 
effect  that  holding  a  security  or 
reversionary  interest  in  a  bcense  may 
have  on  the  likehhood  that  creditors  will 
attempt  to  exercise  control  or  have 
substantial  Influence  over  a  tx)rrower 
station,  b  there  a  greater  likelihood  of 
entanglement  between  the  creditor  and 
licensee  where  the  lender  is  the  former 
licensee  of  the  subject  station?  Third, 
the  Commission  asks  whether 
safeguards  will  be  necessary  to  ensure 
that  transfers  of  control  do  not  take 
place  without  the  Commission's  prior 
approval,  as  required  by  the 
Communications  Act.  Fourth,  the 
Commission  questions  whether  allowing 
security  interests  will  discourage 
lenders  from  helping  stations  work  past 
temporary  financial  difficulties.  Finally, 
the  Commission  seeks  comment  on  the 
applicabiUty  of  any  action  taken  in  this 
proceeding  to  existing  contracts.  The 
Commission  requests  comment  on  each 
of  these  areas  of  concern. 

Notice  of  Inquiry 

13.  In  conjunction  with  the 
Commission's  interest  in  reducing 
regulatory  burdens  on  investment  in 
broadcasting,  the  Commission  seeks 
comment  on  whether  alteration  of  other 
Commission  rules  or  processes  might 
enable  enterprises  to  raise  capital  more 
effectively  or  at  less  expense.  In  this 
regard,  the  Commission  asks 
commenters  whether  it  is  possible, 
through  regulatory  reform,  to  reduce 
certain  risks  associated  with  debt 
instruments  in  the  broadcasting  industry 
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by  enhancing  the  liquidity  and 
marketability  of  these  securities  for 
potential  investors  without  undermining 
the  Commission's  public  policy  or 
regulatory-  goals.  In  particular,  the 
Commission  seeks  comment  on  whether 
standardized  debt  pooling  mechanisms 
could  facilitate  access  to  capital  by 
broadcasters,  similar  to  arrangements 
established  in  venture  capital  funds  or 
student  loan,  insurance  and  mortgage 
packages.  Commenters  should  address 
whether  there  are  fundamental 
characteristics  that  would  distinguish 
other  debt  pooling  mechanisms  from 
debt  packaging  arrangements  in 
broadcasting,  thus  hmiting  the  viability 
or  marketability  of  the  broadcasting 
package.  In  addition,  the  Commission 
seeks  broad-ranging  comment  regarding 
any  additional  steps  that  the 
Commission  could  pursue  in  order  to 
facilitate  access  by  broadcasters  to 
capital  markets. 

Ir.itjai  RegulcJtorv  Flexibility  Analysis 

14.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  the  following 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  expected  impact  on  small 
entities  of  the  proposals  suggested  in 
this  document.  Written  public  comments 
are  requested  on  the  IRFA.  These 
comments  must  be  filed  in  accordance 
with  the  same  filing  deadlines  as 
comments  on  the  rest  of  the  Notice,  but 
they  must  have  a  separate  and  distinct 
heading  designating  them  as  responses 
to  the  Regulatory  Flexibility  Analysis. 
The  Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rule  Making, 
including  the  IRFA,  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L  No.  96-354.  94 
Stat.  1164,  5  U.S.C.  601  et  seq.  (1981)). 

/.  Reason  for  the  Action 

The  purpose  of  this  notice  is  to 
consider  proposals  for  changes  to  the 
Commission's  rules  and  policies  which 
impact  the  availability  of  capital  for 
investment  in  the  broadcasting  industry. 

//.  Objective  of  this  Action 

This  action  is  intended  to  determine 
whether,  and  if  so,  in  what 
circumstances.  Commission  policy  might 
be  changed,  consistent  with  statutory 
mandates,  to  reduce  government 
regulation  on  investment  in  the 
broadcast  industry. 

///.  Legal  Basis 

Authority  for  the  actions  proposed  in 
this  Notice  may  be  found  in  sections  4 


and  303  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  154  and  303. 

IV.  Reporting.  Recordkeeping,  and 
Other  Compliance  Requirements 
Inherent  in  the  Proposed  Rule 

None. 

V.  Federal  Rules  which  Overlap. 
Duplicate,  on  Conflict  with  the  Proposed 
Rule 

None. 

VI.  Description,  Potential  Impact  and 
Number  of  Small  Entities  Involved 

Approximately  10,000  existing 
broadcasters  of  all  sizes  and  an 
unknown  number  of  potential 
broadcasters  may  be  affected  by  the 
proposals  contained  in  this  Notice.  In 
addition,  an  unknown  number  of 
financial  institutions  may  be  affected. 

VII.  Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
and  Consistent  with  the  Stated 
Objectives 

The  purpose  of  this  Notice  is  to  seek 
comment  on  issues  regarding  the 
concerns  raised  in  the  Petitions, 
including  alternatives  that  would 
minimize  the  impact  on  small  entities. 

Ex  Parte  Rules — Non-Restricted 
Pn>ceeding 

15.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  Commission  rules.  See 
generally  47  CFR  1.1202. 1.1203  and 
1.1206(a). 

Pursuant  to  applicable  procedures  set 
forth  in  55  1.415  and  1.419  of  the 
Commission's  Rules,  interested  parties 
may  file  comments  on  or  before  June  12, 
1992,  and  reply  comments  on  or  before 
July  13, 1992.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  must  file  an 
original  and  four  copies  of  all  comments 
reply  comments,  and  supporting 
conrunents.  If  participants  want  each 
Commissioner  to  receive  a  personal 
copy  of  their  comments,  an  original  plus 
nine  copies  must  be  filed.  Comments 
and  reply  comments  should  be  sent  to 
the  Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington.  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  Dockets  Reference 
Room  (room  239)  of  the  Federal 
Communications  Commission.  1919  M 
Street  NW.,  Washington,  DC  20554. 


Lists  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting.  Radio 
broadcasting. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretar}'. 
[FR  Doc.  92-9417  Filed  4-21-92;  8:45  am] 
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47  CFR  Part  73 
MM  Docket  No.  92-87.  P.M-7963 

Radio  Broadcasting  Services; 
Jonesboro,  AR 

age^jcy:  Federal  Communications 

CoT.r-.issior., 

action:  Proposed  rule.    " 

SUMMA!«y:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  TM  lonesboro,  Inc., 
licensee  of  Station  KDEZ(FM], 
Jonesboro,  Arkansas,  seeking  &>p 
substitution  of  V\i  Channel  263C2  for 
Channel  262A  and  modification  of  its 
license  accordingly  Coordina'es  for  this 
proposal  a.-'e  3S-54-35  and  9042-10. 
Petitioner's  modification  proposal 
complies  with  the  provisions  of 
5  1.420(g)  of  the  Commission's  Ruies. 
Therefore,  we  will  not  accept  competing 
expressions  of  interest  in  the  use  of 
Channel  263C2  at  Jonesboro,  or  require 
the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel. 

DATES:  Com.ments  must  be  filed  on  or 
before  June  8,  1992.  and  reply  comments 
on  or  before  June  23. 1992. 
ADDRESSES:  Secretary.  Federal 
Communications  Commission. 
Washington.  DC  20554  In  addition  to 
filing  comments  with  the  FCC,  interested 
parties  should  serve  the  petitioner's 
counsel,  as  follows:  Lawrence  Roberts 
and  Mark  N.  Lipp.  Esns  ,  Mullin,  Rhyne, 
Emmons  and  Topel.  PC,  1000 
Connecticut  Avenue  NW.,  suite  500. 
Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  COMTACT! 
.Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
syr.ops.s  of  the  Co.nmission's  Notice  of 
Proposed  Rule  Making.  M\l  Docket  No. 
92-87,  adopted  April  8.  1992.  and 
released  April  17,  1992.  The  full  text  of 
this  Comm.ssioh  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW  ,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  fromt  he  Commission's 
copy  contractors.  Downtown  Copy 
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Ce-ter,  (202)  452-1422.  rii  21st  Street 
NVv' ,  VVashinjjtQR.  DC  20036., 

Provisions  of  the  Re.cjlatory 
Flexibility  Act  of  :PBO  do  not  apply  to 
this  proceeding 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  pf  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibted  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subject  in  47  CFR  Part  73 

Radio  Broadcasting. 

Federal  Conunimications  Commission. 

Michael  C.  ftuger, 

Acting  Chief.  Allocations  Branch,  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

(FR  Doc.  92-9422  Filed  4-21-S2;  8:45  am] 
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47  CFR  Part  73 

:MM  DocVet  No.  S2-86.  RM-'961  ; 

Radio  Broadcasting  Services:  Paradise 
and  Fort  Bragg,  CA 

agency:  Federal  Communications 

CoTiiTiission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
•::;':•  rrents  or.  a  petition  by  Paradise 
n'oadca.c;in.g.  Jna.  licensee  of  Station 
kZZP[FMl.  Channel  244A.  Paradise. 
California,  seeking  the  substitution  of 
Channel  244B1  for  Chanr.el  244A  and 
modificatio.T  of  the  license  for  Stalio.T 
KZZP.'Pvl)  accordingly.  In  order  to 
accommodate  its  request,  petitioner  also 
seeks  the  substitution  of  Chanr.el  228B 
for  Channel  244B  at  Fort  Bragg. 
California,  and  modification  of  the 
license  for  Station  KLLK-FM. 
Petitioner's  modification  proposal  for 
Station  KZZP(FM)  complies  with  the 
provisions  of  §  l,420(gi  of  the 
Commission's  Rules.  Therefore,  we  w:';, 
not  accept  competing  expressions  o' 
interest  in  the  use  of  Channel  244B1  a; 
Paradise,  or  require  the  petitioner  to 
deTionstrate  the  availability'  of  an 
additional  equivalent  class  channel 
Coordinates  used  for  Chan.'-.el  244B1  r.- 
Paradise  are  39-57-29  and  121-42-50 
and  for  Channel  228B  at  Fort  Bragg,  39- 
:"'-53  and  123-4&-27, 

DATES:  Comments  m.ust  be  filed  on  or 
before  June  8,  1992,  and  reply  conunents 

0-:  cr  before  [jne  23.  1992 


ADDRESSES:  Sc  ;.';.>   Federal 
Communications  C.jir.mission, 
Washington,  DC  20554,  In  addition  to 
filing  comments  with  the  FCC.  interested 
parties  should  serve  the  petitioner,  as 
follows:  Robb  Cheal.  Paradise 
Broadcasting,  Inc.  407  West  9th  Street. 
Chico.  CA  95928. 

FOR  FURTHER  INFORMATICN  CCMACT 
Nancy  Suir.t::,  t'.^^z  N'.^U.a  L^ic^^,  (202) 
634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
92-86.  adopted  .April  8. 1992.  and 
released  April  17. 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  DowntowTi  Copy 
Center.  (202)  452-1422. 1714  21st  Street. 
NW.,  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  «f  Subjects  in  %"  CFR  Pwri  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Michael  C  Ruger , 

Acting  Chief.  Allocations  Branch.  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

[FR  Doc.  92-*l23  Filed  4-21-92;  8:45  am] 

e:..,Lj>«Q  ccof  e'i;-o'  jn 


47  CFFI  Part  73 

(MM  Docket  No.  92-65,  RM-7959! 

Radio  Broadcasting  Services; 
Hampton  and  Parkersburg,  lA 

agency:  Federal  Ccir.municatioiiS 

Cv-T'.ruihsxor. 

ACTION;  iToposed  ."^ie. 

SUMMARY:  The  Commission  requests 
comments  en  a  petition  filed  by  John 
Under,  permittee  of  a  new  FM  station  or 
Channel  255A  at  Hampton,  Iowa. 
Petitioner  seeks  the  reallotment  of 


Channel  255A  from  Hampton  to 
Parkersburg,  Iowa,  and  the  modification 
of  his  construction  permit  (BPH- 
910219MK)  to  specify  Parkersburg  as  the 
station's  community  of  license.  Charmel 
255A  can  be  allotted  to  Parkersburg  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
13.5  kilometers  (8.4  miles)  west  to 
accommodate  petitioner's  desired 
transmitter  site,  at  coordinates  North 
Latitude  42-35-20  and  West  Longitude 
92-57-00.  In  accordance  with  Section 
1.420{i)  of  the  Commission's  Rules,  we 
will  not  accept  competing  expressions  of 
interest  in  use  of  Channel  255A  at 
Parkersburg. 

DATES:  Comments  must  be  filed  on  or 
before  June  8,  1992.  and  reply  comments 

or,  or  Vipfore  June  23, 1992. 

A,..D«£SSE$:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  S.  Neely.  Esq..  Miller  & 
Miller.  PC,  P.O.  Box  33003,  Washington. 

FOfl  F JRTMtP  l«rORMA-^!ON  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau, 

SUPPLEMENT  AH  Y  IhFORMATlOK.  This  IS  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-85.  adopted  April  8, 1992.  and 
released  April  17. 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (roo.m  230),  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422, 1714  2l8t  Street 
NW.,  Washington.  E)C  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  wSir'-    pv    !',f    ^  nnnel  allotments. 
See  47  CFK  1.1204ib;  for  rules  governing 
permission  ex  parte  contacts. 

For  informatioD  regarding  proper  filing 
procedures  for  conunents,  see  47  CFR 
1.415  and  1.420. 

l.isi  (if  Suhici  !s  ir,  .J"  CK  Part  73 

Radio  broadcastmg. 
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Federal  Communications  Commission. 
Michael  C.  Ruger, 

Ac::.ng  Chief.  Allocations  Branch,  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
;FR  Doc.  92-9424  Filed  4-21-92;  8;45  am] 

BIU.INQ  COOC  S712-01-«l 


47CFR  Pa'!  73 

[MMDocHe'Nc   ?2-?e   eM-'962| 

Radio  Broadcasiipg  3;'v'ce?,  Greit 
Fa'Is.  MT 

agency:  Federal  Communications 

C  ;,r, mission. 
action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Staradio 
Corp.  proposing  the  substitution  of 
Channel  233C  for  Channel  233C1  at 
Great  Falls.  Montana,  and  modification 
of  the  construction  permit  for  Station 
KMON-FM  to  specify  operation  on  the 
higher  class  channel.  Canadian 
concurrence  will  be  requested  for  the 
allotment  of  Channel  233C  at 
coordinates  47-09-34  and  111-00-39.  We 
shall  propose  to  modify  the  construction 
permit  for  Station  KMON-FM  to  specify 
operation  on  Channel  233C  in 
accordance  with  Section  1.420(g)  of  the 
Commission's  Rules  and  will  not  accept 
competing  expressions  of  interest  for  the 
use  of  the  channel  or  require  petitioner 
to  demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 
dates:  Comments  must  be  filed  on  or 
before  June  8, 1992,  and  reply  comments 
on  or  before  {une  23, 1992. 
addpesses:  Federal  Communications 
Corr.mission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Alan  E. 
Aronowitz.  Baraff.  Koemer,  Olender  & 
Hochberg,  P.C.,  5335  Wisconsin  Avenue 
NW..  suite  300,  Washington.  DC  20015- 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  3 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-88,  adopted  April  8, 1992.  and 
released  April  17. 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 


Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1714  21st  Street  NW., 
Washington,  DC  20036,  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  of  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C  Ruger, 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  92-9421  Filed  4-21-92;  8:45  am] 

BiLLIMG  CODE  6712-01-11 


47  CFR  Part  73 

[MM  Docket  No.  92-83,  RM  79461 

Pad  o  Broadcasting  Servtcps  jev.<=tt. 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule ^_^ 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Alexander  Kmeta  seeking  the  allotment 
of  Channel  250A  to  Jewett.  New  York,  as 
the  community's  first  local  aural 
transmission  service.  Channel  2.50A  can 
be  allotted  to  Jewett  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  6.9  kilometers  (4.3  miles) 
north  to  avoid  short-spacings  to  Station 
WCZX.  Channel  249A.  Hyde  Park,  New 
York,  and  Station  WSKQ,  Channel  250B 
New  York,  New  York,  at  coordinates 
North  Latitude  42-19-56  and  West 
Longitude  74-18-45.  Canadian 
concurrence  is  required  because  Jewett 
is  located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  June  8, 1992.  and  reply  comments 
on  or  before  June  23. 1992. 


ADDRESSES:  Federal  Cou.Timjr^ications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows;  Alexander  Kmeta.  2-32  Devoe 
Avenue,  Yonkers.  New  York  10705 
(Petitioner). 

FOR  FURTHER  INF0«?MAT10N  CONTACT: 

Lesi.e  K.  Shapiro,  M^ss  Media  Bureau. 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commissior,  s  Notice  of 
Proposed  Rule  Making.  MM  Docket  Nr 
92-83,  adopted  April  7. 1992.  and 
released  April  17, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW..  Washingtion.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Downtown  Copy 
Center,  (202)  452-1422. 1714  21st  Street 
NW..  Washington,  DC  20036. 

Provisions  of  the  Regulator^' 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CPTR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  "3 

Radio  Broadcasting. 
Federal  Coummunications  Commission. 
Michael  C.  Ruger. 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  92-9408  Filed  4-21-92;  8;45  am) 

BU  UNG  CCO£  S'12-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49CFRCh.  X 
lEx  Parte  No.  462] 

Exemption  of  Demurrage  From 
Regulation 

agency:  Interstate  Commerce 
Commission. 


UMI 
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ACTION:  Notice  of  proposed  rulemaking 

summary:  Pursuant  to  the  Staggers  Rail 
Act  of  1980,  which  directs  the 
Commission  to  exempt  rail  carriers  from 
regulation  when  it  finds  that  such  action 
mcp's  the  criteria  of  49  U.S. C.  lOSOSfa], 
the  Commission  is  issuing  a  notice  of 
proposed  rulemaking  to  exempt 
demurrage,  under  section  10505,  from  all 
applicable  regulation  but  to  retain 
jurisdiction  over  the  first  24  hours  for 
loading  and  the  first  48  hours  for 
unloading,  as  is  currently  the  case  under 
the  National  Freight  Tariff  PH}  6004- 
Series.  The  Cnmimission  believes  that 
exempting  demurrage  subject  to  this 
limitation  constitutes  the  best  means  to 
achieve  the  goals  of  the  Staggers  Act  as 
thev  concern  demurrage,  while 
s.ifeguardmg  the  interests  of  shippers 
and  receivers  subject  to  market 
dominant  carriers.  The  Commission 
solicits  com.ments  on  this  proposal  and 
on  two  alternative  approaches.  The 
alternatives  involve  (1)  exempting 
demurrage  from  all  applicable  regulation 
while  retaining  jurisdiction  to  consider 
dem.urrage  charges  in  maximum 
reasonable  rate  cases,  and  (2) 
eliminating  antitrust  immunity  for  the 
collective  consideration  of  demurrage 
charges. 

dates:  Comments  are  due  May  22, 1992. 

ADDRESSES:  .\n  original  and  15  copies  of 

C(ir::mtT.ts  should  be  sent  to:  Office  of 
the  Secretary-.  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423 

FOR  FURTHER  INFORMATION  CONTACT: 

F:L.hdrd  B.  Felder.  (202)  927-5610  (TDD 
for  hearing  impaired:  (202)  92''~5721). 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from  the  Office  of 
the  Secretar>',  room  2215.  Inters'ate 
Commerce  Com.m.ission.  Washington, 
DC  20423.  Telephone:  (202)  927-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
9;--5721.) 

The  effect  of  '.his  proceeding  on 
mri*ters  related  to  energy,  environment, 
and  small  business  entities  also  should 
be  addressed  in  the  comments. 

Decided:  April  15,  1992. 

By  the  Commission.  Chairman  Philbin,  Vice 
Chairman  McDonald.  Commissioners 
S.rinicns.  Phillips,  and  Eramett. 
Sidney  L.  Strickland.  )r., 
Secrelary. 
[FF  Doc  02-9407  Filed  4-21-92:  8:45  am) 

SILLIHG  CODE  703S-0'-»l 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
SOCFRPart  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-day  Finding  tor  a 
Petition  To  List  the  Tlmoer  Rattlesnake 
as  Endangered  and  To  Designate 
Critical  Habitat 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  petition  finding. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the  90-day 
findi.'-.g  on  a  pending  petition  to  add  the 
timber  rattlesnake,  Crotalus  horridus,  to 
the  Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants.  It  is  the  finding  of 
the  Service  that  the  petition  does  not 
present  substantial  information 
indicating  that  the  requested  actions 
may  be  warranted. 

DATES:  The  finding  in  this  notice  was 
made  in  January  1992.  Comments  and 
information  may  be  submitted  until 
further  notice. 

ADDRESSES:  Comments  and  materials 
concerning  this  petition  should  be  sent 
to  U.S.  Fish  and  Wildlife  Service.  6578 
Dogwood  View  Parkway,  suite  A. 
Jackson,  Mississippi  39213.  The  petition, 
finding  and  supporting  data  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  that  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
M"  (.iTics  Steuar!  a;  the  dL^ove  address. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4;!  :i(3)(A]  of  the  Endangered 
Species  .'Xct  of  1973,  as  amended  in  1982 
{16  use.  1531  et  seq.].  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
com.mercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  To  the  maximum  extent 
practicable,  this  finding  is  to  be  made 
within  90  days  of  the  receipt  of  the 
petition,  and  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register  If  the  finding  is  positive,  the 
StTv  .ce  IS  also  required  to  promptly 
commence  a  review  of  the  status  of  the 
involved  species. 

The  Service  received  a  petition  on . 
September  19.  1991.  from  the 
Biodiversity  Legal  Foundation  and  Mr. 
Andrew  Weisburd  requesting  the 
Service  to  list  the  timber  raldesnake, 
Crotalus  horridus.  as  an  endangered 
species  throughout  its  historic  range  and 
to  designate  critical  habitat.  The  petition 
summarizes  information  for  31  States 
and  2  Canadian  provinces  within  the 


historic  range  for  this  species.  It  claims 
the  species  is  in  decline  throughout  its 
range  and  endangered  by  collecting  and 
habitat  destruction.  Information  for  the 
petition  was  collected  from  non-game 
managers,  reptile  biologists  at  State 
wildlife  agencies,  and  from  private 
herpetologists.  The  Service  also  sought 
additional  information  through  a  review 
of  the  available  literature  and  contacts 
with  knowledgeable  individuals. 

The  species  historically  occurred  in  34 
States  and  2  Canadian  provinces.  The 
petition  fails  to  discuss  Arkansas. 
Kansas,  and  Wisconsin,  although  the 
supporting  data  includes 
correspondence  from  these  States.  Of 
the  31  States  specifically  enumerated  in 
the  petition,  population  status 
information  was  provided  for  only  about 
one-third,  and  for  many  of  these  States 
there  is  very  little  documentation  on 
population  trends  or  the  magnitude  of 
threat.  Supporting  documentation 
provided  with  the  petition,  whether  in 
the  form  of  reports,  letters,  or  personal 
communication,  is  summarized  below. 

Canada — The  petition  considers  this 
species  to  be  extinct  in  Canada,  yet  the 
supporting  information  (Martin  1982) 
states  that  unconfirmed  rumors  of 
rattlesnakes  from  Quebec  persist. 

Arkansas — A  letter  from  the  Arkansas 
Game  and  Fish  Commission  refers  the 
petitioner  to  Dr.  Stan  Trauth,  Arkansas 
State  University.  Jonesboro,  Arkansas 
for  information  on  this  species.  If  Dr. 
Trauth  was  contacted  for  information, 
there  is  no  documentation  with  the 
petition.  Informal  contacts  conducted  by 
the  Service  in  connection  with  Dr. 
Trauth's  work  indicate  the  species  does 
not  face  any  significant  problems  in 
Arkansas  at  this  time. 

Connecticut — According  to  a  personal 
communication  by  the  petitioners  with 
W.H.  Martin  in  1989.  Connecticut  has  B 
rattlesnake  populations  with  a  total 
population  of  600  to  700  individuals. 

Delaware — Based  on  personal 
communication  with  W.H.  Martin,  the 
species  is  beheved  to  be  extirpated  from 
this  State. 

Illinois — A  species'  account  from  the 
Illinois  Natural  History  Survey  Bulletin 
(1961)  provides  general  distribution  and 
a  listing  of  undocumented  records  of 
occurrence.  The  range  is  shown  as  the 
lower  one-third  of  Illinois  and  the  area 
along  the  Mississippi  River.  Service 
contacts  indicate  the  species  has 
declined  state-wide  due  to  persecution, 
exploitation  and  habitat  loss. 

Indiana — ^The  petitioner  indicated  that 
the  Nature  Conservancy  considers  the 
species  to  be  imperiled  at  the  state  level 
because  of  rarity,  but  no  other 
documentation  was  provided.  Service 
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contacts  indicate  '-he  ^peo^s  has 
declined  gtate-wide  due  !o  persecution. 
explo'ta'jon  a-.d  hribita!  kss.  a"d  Ti^t 
the  Sta'e  wili  i;?",  :he  species  as 
endangered  in  1*32.  The  State  bstuig 
wiii  prohibit  commeraai  exploitation. 

Iowa — A  !e"2r  from  the  Iowa 
Departr-ient  of  Natural  Resoiuces  gives 
generaJ  iniorrTiation  on  range  without 
any  nunbc's  or  other  data.  Service 
contacts  indicate  a  decline  due  to 
persecution,  exploitation  and  habitat 
iosa,  but  t.".e  species  does  not  appear  to 
be  m  senous  trouble. 

Kansas — A  letter  from  the  University 


-isas 

anSd 


s  refers  to  some  museum 
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records  as  an  endoaure,  but  they  were 
not  mciuded  with  the  petiUoa 

Mrii't' — Baspd  on  personal 
z,orr.rr.'^r,>id'..on  with  W.R  Martin,  the 
species  haa  been  extirpated  from  this 
State. 

Mdssdch-ietts — The  Massachusetts 
Natural  Heniaae  i^ogram  document 
s-bmi.ted  m  support  of  this  petition 
ackr.owiedgea  this  species  in  need  of 
protection,  yet  states  ■  '  '  *  the  rattlers 
are  hanging  in,  just  about  exactly  where 
they  were  in  1925."  Another  document 
from  the  Massachusetts  Natural 
Heritage  Program  documents  6  widely 
scattered  pop'ilations  of  the  timber 
rattlesnake  that  have  been  verified  since 
19?9  with  no  comment  on  efforts  to 
ve.nfy  the  other  15  known  historic 
cccurrences. 

Minnesota — Dociimentation  from 
Minnesota  states  the  timber  rattlesnake 
is  common  and  abundant  in  some 
localities  and  declining  elsewhere 
wrthin  its  hmited  range,  but  gives  no 
population  data.  Service  contacts 
indicate  a  general  decline  and  that  the 
State  considers  the  species  to  be  of 
special  concern. 

Missouri — While  the  petitioner 
presents  no  documentation  for  the 
species'  status  in  Missouri,  Service 
contacts  indicate  a  decline,  although  the 
decline  has  not  been  sufficient  to  trigger 
a  State  listing  of  the  species. 

New  Hampshire — It  is  uncertain  if  the 
timber  rattlesnake  still  occurs  in  New 
.Hampshire  (Taylor,  in  litt,  1989). 

New  Jersey — A  publication  on 
rattlesnakes  in  New  Jersey  (Reinert  and 
Zappalorti  1988)  discusses  movement 
patterns  and  habitat  preference  rather 
tnan  providing  data  on  population 
status. 

New  York — The  petitioners  provided 
a  paper  by  Brown  (1988)  that  indicates  a 
decline  in  New  York.  The  species  has 
been  classified  as  threatened  by  the 


New  York  State  Department  of 
Environmental  Consei-vation  since  1933, 

North  Carolina — Information  from 
North  Carolina  [Pahner  1974)  indicates 
the  species  has  been  extirpated  from 
some  areas  of  the  piedmont,  yet  is  sMH 
widespread  across  the  State.  Ne'/ber  the 
petitioners  nor  the  document  from  Nor^h 
Carolina  provides  any  data  to  support 
that  statement.  A  letter  from  the  Nor.h 
Carolina  State  Museum  of  Natural 
History  (1989)  states  that  information  on 
the  current  status  is  incomplete  but  that 
it  is  generally  believed  to  be  declining. 

Ohio— By  letter,  the  Ohio  Department 
of  Natural  Resources  (Case  1989)  states 
that  very  little  recent  information  on  the 
species  is  available.  A  second  letter 
from  this  same  agency  (Rice  1989)  states 
that  data  on  this  species  is  spotty  and 
incomplete.  More  recent  Service 
contacts  indicate  a  significant  decline, 
and  that  the  State  plana  to  list  the 
species  as  endangered. 

Pennsylvania — In  Pennsylvania,  the 
timber  rattlesnake  is  considered 
abundant  by  some  researchers  and  in 
sharp  decline  by  others.  The  number  of 
rattlesnakes  captured  during  snake 
rodeos  in  Pennsylvania  has  decreased 
and  is  attributed  by  at  least  one  author 
to  be  the  result  of  tfie  daily  bag  limit  of 
two  snakes  imposed  by  Pennsylvania. 
Martin  et  al.  (1990)  estimate  the  timber 
rattlesnake  population  in  Pennsylvania 
to  range  from  60,000  to  90,000  on  the 
basis  of  30  snakes  per  den  and  an 
estimate  of  2,000  to  3.000  dens.  This 
represents  a  reduction  of  about  70 
percent  from  the  estimates  for  historic 
populations. 

Rhode  Island — The  species  is  believed 
to  be  extirpated  from  Rhode  Island 
(apparently  based  on  information  from 
WH.  Martin). 

Texas — A  U.S.  Forest  Service  forester 
provided  observations  on  populations  in 
Texas  without  any  data.  A  range  map 
for  the  timber  rattlesnake  in  Texas  was 
enclosed  and  indicated  a  scattered 
range  over  east  Texas. 

Virginia — In  Virginia  (Buhlmann, 
Virginia  Natural  Heritage  Program,  in 
litt..  1989)  the  timber  rattlesnake  is  still 
abundant  in  many  areas  while  declining 
in  the  southeastern  coastal  plain.  No 
specific  studies  are  cited  as 
documentation. 

West  Virginia — A  document  form 
West  Virginia  provided  by  the 
petitioners  indicates  that  rattlesnake 
populations  in  remote  areas  have 
remained  relatively  stable  over  the  past 
23  years  unless  they  received  pressure 
from  snake  hunters.  In  the  latter  case, 


the  populations  declined  to  about  half  of 

thetr  former  numbers. 

Wisconsin — The  only  correspondencp 
submitted  from  Wisconsin  was  a 
rt?quP9t  for  more  information  from  one  of 
the  petitioners  before  locality  data 
would  be  released.  Service  contacts 
indicate  that  the  species  Is  declining  in 
some  areas  and  that  Lhe  State  considers 
tt  to  be  a  species  of  special  concern. 

The  genera!  theme  of  the  petition  and 
supporting  comments  is  that  the  specirs 
has  declined,  a  situation  which  the 
Service  recognizes  as  being  tme  for 
most  speaes  that  retreat  from  a.'eas  of 
human  activity.  Even  so.  the  tim.ber 
rattlesnake  has  a  very  wide  range  end 
while  populations  may  have  decrpased. 
and  even  become  extirpated  from  somp 
areas,  the  species  still  persist.s 
throughout  most  of  its  range. 

The  Service  has  determined  that  this 
petition  does  uot  present  substantial 
information  indicating  that  the  action 
requested  my  be  warranted.  The  Service 
will  remain  interested  m  any  additiorial 
irJormation  about  population  trends  for 
this  species  as  it  may  become  ava-lshle 

Refer«tic«a  Cited 

Browr..  W  S.  1988.  Timber  rattlesnake; 

bacJtground  Information  for  protec'ion  hp 

8  threatened  species  in  New  York  Sta't- 

N  Y  HeT)  Newsletter.  No  115  S>rty/ 

[une. 
Mertin.  W  H.  1982.  T>e  timber  rattle-snasp  ■.'■ 

the  northeast:  its  ran«e,  past  and  present 

Bui!  N.Y  Herp.  See.  vol.  15.  No.  1 
Pdlmer.  VV.M.  19^4.  Poisonous  snakes  of 

Nort.h  Carolina.  State  Vtus.  of  \'df  Hist.. 

N.C.  Dept  Ag  .  Raleigh. 
Reinert,  H.K..  and  R.T.  Zappalo:':.  19>?a- 

TL-nber  ratdesnakes  [CrolciJS  fto.—.Jjs) 

of  t.he  Pine  Barrens,  their  movemen! 

patterns  and  habitat  preference.  Copeia 

|4)r964-97a. 
Smith,  P.W.  1961.  The  amphibians  and 

reptiles  of  Illinois.  III.  Nat.  Hist.  Sui.  Bail, 

Vol  28.  Article  1. 

Author 

This  notice  was  prepa.^d  by  Mr  )ame9 
Stew.arl  (see  ADDRESSES  secnonl. 

Autbonty:  The  authority  for  thrs  action  is 
the  Endangered  Species  Act  U9  iJ.S.C.  1531- 
1544). 

Ust  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
F.xpora,  Imports.  Reporting  a.^d 
recGrdi.eeping  requirements  pdo 
Transportation. 

Dated:  Apn!  9.  lOSZ 
RiJ:3rd  N.  Smith, 

Acxir.g  Director.  Fish  end  Wildlife  Service. 
[FR  Doc.  92-9394  Filed  4-21-92;  8:45  aroj 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ott^er  tfian  rules  or 
p>roposed  mles  that  are  applicable  to  ttie 
put>Uc.  Not)ces  of  f»eanr>gs  and 
Investigations,  commrttee  meetings,  agerxry 
decisions  and  rulings,  deiegations  of 
authority,  filing  of  petit)ons  and 
applicatjons  and  agency  statements  of 
organizat)on  and  furKtions  are  examples 
of  documents  appearing  in  this  secton. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  92-052] 

Availability  of  Environmental 
Assessments  and  Rndlngs  of  No 
Significant  Impact  Relative  to  Issuance 
of  Permits  to  Reld  Test  Genetically 
Engineered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

summary:  We  are  advising  the  public 
that  eight  environmental  assessments 
and  findings  of  no  significant  impact 
have  been  prepared  by  the  Animal  and 
Plant  Health  Inspection  Service  relative 
to  the  issuance  of  permits  to  allow  the 
field  testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  these 
genetically  engineered  organisms  wJl 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  wil!  not 
have  a  significant  impact  on  the  quali'v 


of  the  human  environment.  Based  or.  its 
findings  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 
ADDRESSES:  Copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact  are  available  for 
public  inspection  at  USD,A  room  1141 
South  Building,  14th  Street  and 
Independence  Avenue,  SW,, 
Washington,  DC  20250,  between  8  a  rr. 
and  4:30  p.m.,  Monday  through  Fnday 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Arnold  Foudin,  Deputy  Director 
Biotechnology  Permits,  Biotechnology, 
Biologies,  and  Environmental  Protpction, 
APHIS.  USDA.  room  850.  Federal 
Building.  6505  Belcrest  Road. 
HyattsviUe.  MD  20"82.  (301)  436-7612. 
For  copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  write  to  Clayton 
Givens  at  the  same  address.  Please  .-efer 
to  the  permit  numbers  listed  below 
when  ordering  documents. 
SUPPl^MENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  freferrud  to 
below  as  the  regulations)  regulate  the 
introduction  [importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  in 
the  United  States,  The  regulations  set 


forth  the  procedurt-^  f  n  c]'',,].^.:'^  s 
I'.rr.'cd  perm,;;  f.ir  :.'::>'  ir'ipr-'ta'hir  rr 
nters'ale  rcovemerit  of  a  ri'K,.;ii'ei,i 
Hr'icle  and  for  obtaininf;  e  pcr:'T;i!  for  the 
nnease  into  the  environinfru  cf  u 
regulated  article  The  .^ni.Tiii,  a;:.;!  IVunt 
Health  Inspection  Sfrvicr  :,'M'H'iSi  ,h,is 
stated  that  it  would  prepare^  nr. 
environmentai  assessment  itoo.  when 
n  e  c  e  s  s  a  ry  a  n  p  n  v  i  ro  n  m  f  n '  n ,:  i  it  ;  ■  a  ct 
fatemenl  before  ;s8';,ii,n>;  8  pcT^i:*  for  ihe 

rctfij.'-tt-d  fir^'iaj-  ISO'  S:  VV  2:;<-t(M)j. 

in  the  („:i,)orse  of  ri".  u'v.;ri);  each  permit 
applicatioa  AI'HIS  a>M  sm  i  the  impact 
on  the  environ n; or,'  '.r.,i!  r'arasing  the 
organisms  under  the  conditions 
described  In  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  pn  hent  a  risk  of 
plant  pest  introduction  or  oissemination 
and  will  not  have  a  significant  impact  on 
the  quality  of  the  human  environment. 
The  environmental  assessments  and 
findings  of  no  significant  impact,  which 
are  based  on  data  submitted  by  the 
applicants  and  on  a  review  of  other 
relevant  literature,  provide  the  public 
with  documentation  of  APHIS'  review 
and  analysis  of  the  environmental 
impacts  associated  with  conducting  the 
field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Permil  No 


Permmee 


Date  tssued 


Organisms 


91-329-01... 
91-329-02... 

91-329-04... 

91-326-03... 

91-352-03... 
91-324-03... 

91-326-02... 


Catgene  mcoTwrated 


Calgene.  Incorporated.. 

Ca^ge'^e,  :ncori>c>'a'e<i.. 
Monsanto  AgncuHural 

Co'Tipar'y 

Fnto-Lay.  incorp/^'ated 
Ftito-t-av  ioccyporated. 


Field  test  locaton 


Btjrteson  County.  Texas. 


txj'i'f  ?»■.>■'     -•,,;"'■.    '<,.■, a,  ^ 


Ffito-Lay.  Incorporated . 


3-6-92    Cottofi  plants  geneticaJty  efxiirieered  to 

a  nitrHase  erryme  to  confer  tolerance  to  tt»e 

rieitnoOe  txoTioxYnil 
3-6-92     Cotton  plants  geneiicaiif  encfc^eerad  to  express 

a  nrtnlase  enzYme  ic  coite"  !oi©''aice  tc  t*x- 

hertxode  broTKufynii 
3-6-92     Cotton  piants  geoeticalK  e-^gnee-fv:"  ■,,■;  e)>:>'v'S,f= 

8  rvtnlase  enryme  to  cc>"'e'  too-'a--:?  ;,:  !•'■.* 

>^ert»cxie  bromofyni] 
3-13-92     Tomato    plants   genebc-an,    e-'-'^r-eerfv:    Lo   ex-  '  Lee  County.  Ftooda. 

pfcss  8  gene  tfia!  rr\cxii'K'i  tr*  it^t-'ific  p'oc 

ess 
,3- ''-92     Potato  plants  genetically  eriq(o«»e'eii  t,    e  >;>•»&«     OneKja  Coo,^t>,  Wisconsjf*. 

resistaix*  to  potato  vmt  t  (P^.^ 
3-19-92     Potato  plants  geneocaKy  eogmeereo  tc  B,t:xe!.-s     'Wnda  Cxxtnty.  Wisconsin. 

a  crfvtiAase  gone  fo'  resistance  tc  f''!!,.- x-Jwi.* 

soiam 
3-19-92     Potato  plants  geneticaify  engineered  to  BUftnn  I  On«da  County.  Wisconsin. 

a  coal  prcrtein  o<  potato  »ea!  .'OJI  virut  (PLRV) 

fey  re»sta.nce  tc  P;,  vR  | 


«e  Countiee.  AAansas;  Tensas 

-a-ia   Porniscot  County.  Misaourl; 
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Pwrnrt  No. 


9- -32^-03 


Pemrtte* 


Caigene.  tryrorporaterf . 


Date  issued 


3-20-92 


Organisms 


Cotton  p«*<t«  genetically  engineered  to  express 
a  nithlaae  enzyme  to  confer  toteranca  lo  t^e 
herbicide  bronioxyr* 


Retd  test  location 


Limestone  County,   Aiab<?ma.   SLm^et  County. 
Georgia:    Washtngion    Counrv     Mississippi; 

Pid«ens    CourN,    Soutn    C-n'cy'.^n     Gibson 
Coorrty.  Tentiessee 


The  pr.\.:ron:T^  ntal  assessments  and 
tindjnss  of  ?•€  s.gniRcaDt  impact  have 
b-  er,  prepared  in  accordance  with:  (1) 
The  N'a'.onai  Environmental  Policy  Act 
of  19^f5  NEPA)  (42  US.C.  4321  et  seq.), 
[2]  Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
'he  Procedural  Provisions  of  NEPA  (40 
CFR  psr's  1500-1509),  (3)  USDA 
Pf^j  .,  iti  ns  Implementing  \EPA  (7  CFR 
pn-  U)(.  an:  -i]  APHIS  Guidelines 
lir.p  e">  "  ;:>;  NEPA  (44  FR  50381-50384. 
Au^jst  :a,  1979.  and  44  FR  51272-51274, 
August  31, 1979). 

Done  in  WMbmgton.  DC  this  IBih  day  of 
Apnl  199: 
Rob«n  Meiiana. 

.■>   :  ..:  j;;.-atof.  Animal  and  Plant  Heotth 
.    :pection  Sen'ice. 

rK  Doc  «l2-«vn  F  U>ri  4-21-92:  8:45  am} 


[DocicatMo.  92-047;  | 

Receipt  ol  Peftrot  Appilcarjons  fc 
Rele*««  Irrto  the  Environment  of 
GenetlcaUy  Engineered  Organtsir.s 

agency:  Animal  and  Plant  Health 
Lnspection  Service,  USDA. 


ACTION:  ,\otice. 


summary:  We  are  advising  the  public 
that  six  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES;  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South  Building. 
U.S.  Department  of  Agriculture,  14th 
Street  and  Independence  Avenue,  SW., 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  hohdays.  You  may  obtain  a  copy 
of  these  documents  by  writing  to  the 
person  listed  under  "FOP  fur"^he« 

TWrORMftTtON  COtrrftCT." 

tO«  FvjR"'H£R  iNfORMATlON  COM'TACr 

Dr.  Arnold  Foudin,  Deputj-  Director, 
Biotechnology  Permits,  Biotechnology. 
Biologies,  and  Environmental  Protection, 
Animal  and  Plant  Health  InspecMon 


Service.  US  Department  of  Agricultore. 
room  650,  Federal  Buiidi-ns.  6505  Belacsl 
Road,  nyaUsviHo,  MD  207R2.  (301]  43tv- 
7612. 

SUP»n^MENTABy  INf  obmatton:  T^p 
rpsu'anons  in  7  CFR  par*  3-?0. 
"!n*roduf.'ion  of  Organisn-.s  and 
VrodiKAs  Altered  or  Prnduced  Thrtius;h 
Genelii,  Ejig;neenng  Whicn  Are  Piant 
Pests  or  Which  There  !s  Reason  to 
Believe  Are  Plant  Pes's.  '  require  a 
person  to  ob'.ain  a  pprmit  before 
introducing  (importing,  moving 
interstate,  or  releasing  inta  the 
environment)  into  the  United  Slates 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  relea?''  into 
the  environment  of  a  regulated  article. 
and  for  obtaining  a  hmited  permit  for 
the  importation  or  interswte  mcvement 
of  a  regulated  article. 

Pursuant  to  these  reguldticns,  the 
Animal  end  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  lo 
release  genetically  engineered 
organisms  mto  the  environment; 


App4cafior^  No. 


92-OeO-Oi.  rerwwaJ  o<  permit 
90-360-01.  issued  or  4-24-01. 

92-060-02.  renevot  ot  pamnt 
91-0"7-0'   issued  on  6-ia-»1. 

92-080-0 .'  e^<»*x  o<  permt 
91-052-02.  «a.r«  t'  n-18-n. 

92  08C-C4.    reriewai    erf    permit 

91-074-01.  ssued  on  6-15-91. 

92-080-05....- 

9' .084-^)1.  mrvmtl  ol  permit 
3'-039-0i.  issued  on  5-22-91- 


AppBcant 


Data 
received 


imiye'sity  of  Idaho _ 


Her- 


'!>-  Seed 


■Jfri, 


MorttaraSUua  University 


[  Up)Ohn  Company 

.'  Cargiii  Hyt)nd  Seeds.. 


U.S.  OepartTMnl  o< 
AgncuRura  Agricultural 
Research  Service. 


Oganism 


3-20-92 
3-20-92 

3-20-92 

3-20-92 
3-20-92 
3-24-92 


Potato   plants   geneticaHy   engineered    lo    excess    an 

Insect  ant!t)actef*ai  gene. 
Cantaloupe  plants  gen<='t>cafly  9r.gir«ee<«>.i  to  express  Vm 

coat  protein  gene  o*  -  jcui^tvy  -rosai.;  *".;?  (CWV)  tor 

resistance  lo  CM- 
Potato  plents  ge<'^''.-i''y  ^'3''^«^^-  K  eipre^s  a  ctsc'O- 

pin  B  analog  ger«  :or  re»sta-ce  'c  cotato  nng  'ol 

bactona.  bactonai  sc»*  r-;t  and  co'-irr.y-  scac 
Com  plants  geneticaliy  engirsee'ed  'o  e/press  iciefanca 

to  the  herbicide  glufosinats 
Com  ptants  geneticaHy  engmeeiec  ;o  etii  ess  'oi^rance 

to  the  hert)icjde  glufosinate. 
Potato    ptants   geneticaHy    engmeerec    ic    etp-ess    a 

marker  gene 


F>at<j  test  >ocBtK)n 


Bingfiam  Counfv-  tda^vj 
Vole  CooTfy  Cairfixnia 

Gaftattr  and   Lake  Coun- 
ties. Montana 

Kalamazoo  County,  Mitv 

gar, 
Kane  County.  Illinois. 

Bingham  County.  Idaho  , 


Done  in  Washington,  DC.  tfiis  16th  day  of 

.".Ora  1992. 

R.jcp-"  *-teUand. 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  92-9300  Filed  4-21-92;  8:45  am) 

B<l:  >»<3  '00?  }.<'.> -a-M 


iOoctiet  He 


0531 


fiece'D'  :/  Permit  Apoiicatlcns  for 

^5*:.e.aH^  'nto  '?ie  Environrrwr^tai  of 
Gene'ica'lv  tntjinee'-ed  Organi^rr^s 

aQENCy:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTtOIC  Notice. 


SUMMARY:  We  are  advising  the  public 
that  three  applications  for  permits  to 
release  genetically  ergmeered 
crgarusms  mto  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service  The 
apphcations  have  been  submitted  in 
accordance  with  7  CFR  part  340  which 
regulates  the  irtroducticn  of  certain 
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genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South  Building 
U.S.  Department  of  Agnculture,  14th 
Street  and  Independence  Avenue.  SW., 
Washington,  DC,  between  8  a.m.  and 
4.30  p.m.,  Monday  through  Friday, 
except  holidays.  You  may  obtain  a  copy 
of  these  documents  by  wnting  to  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT.  " 


AppUcatKXi  No. 


92-090-01 


92-C9O-02.. 


92-090-03 


AppUcant 


FOR  FURTHER  iNFOmiATION  CONTACT 

Dr.  Arnold  Foudin,  Deputy  Director 
Biotechnology  Permits,  Biotechnology 
Biologies,  and  Envvronmental  Protection. 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agncuitu.''e, 
room  850,  Federal  Building,  6,S0.5  Beicrf  s? 
Road,  Hyattsville,  MD  20782.  (30H  4:<f>- 
7612. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  340,  '■Introduclioa 
of  Organisms  and  Products  Altered  or 
Produced  Through  Genetic  Engineering 
Which  Are  Plant  Pests  or  Which  There 
Is  Reason  To  Believe  Are  Plant  Pests." 
requ-re  a  person  to  obtain  a  permit 
before  introducing  (importing,  moN-ing 


inters!ate  or  releasms  into  the 
environment)  icm  the  I  'n:!ed  States 
certain  gene'ir  aliy  cngir.i'i-'^d 
organisms  H,nd  jirodii^s  'hn;  are 
considered  ■■rfyui.jtfd  h-":  U'h  "The 
rejmlationft  set  for'h  ;  'o  f  dures  for 
(  b'Hi.nmg  a  perrr,;'  f--  *he  release  Into 
the  envirorunent  of  a  rpk'  iHtid  article, 
and  for  obtaining  a  hir.   (  d  pirmit  for 
the  importHtinr  or  i:iter<.tHte  movement 
of  a  regulated  articie. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment 


Upjohn  Company   


Monsanto  A'jfxx/'Tj'a 
Comoany 

Upjoi-if  Conoarif 


Date 
received 


03-30-92 


Organisfns 


Field  test  location 


9en«   tof 


03-30-82 


03-30-92 


pNjspMirKithrKi-!   acetyl  transterase   (PAT) 

to)erar>ce  to  th«  Keit)i(^de  biailV)tKM. 

Potato  plants  3P^iei)r.atty  engineered  to  expreea  the  coal 

pfote«^  genes  o<  potato  viruaes  X  (PVX)  and  Y  (PVY) 

kx  resistance  to  P'/X  artd  PVY. 
Tomato   plants   ger^ttcanf  er«gir>eered  to  ej^vf^s*   •♦« 

coal  protein  geofis  of  tobacco  mosaic  vrvs  "m.'* 
B'xi'O'  cucur^t^'  --losajc  vm^s  (CMV)  (or  tv>va'>',  <>  v 
TMV  and/ Of  CMV. 


••  aia'n(izoo  County,  Michj- 
Oan. 

Benton  County,  Washing- 
tan. 

Kalamazoo  County.  Mwhi- 


Done  in  Washingtoo,  DC,  tiiis  16th  day  of 
April  1992. 

Robert  Melland. 

Administrator.  Animal  and Plar.t  Health 

Irspection  Sen-ice. 

[FS  Dor,  92-9302  Filed  4-2: -92,  8  45  Hmj 

81UJMG  CODE  M10-W-«« 


Foreign  Agrlcuitura)  Service 

Topics  Discussed  in  FY  1991  by  the 
Agricultural  Advisory  Committees  for 
Trade 

agency:  Foreign  Agricultural  Service 
action:  Notice. 

summary:  This  notice  is  provaded  in 

c'der  to  notify  the  pubhc  of  activities  of 
tne  -Agricultural  Policy  Advisory 
Committee  (APAC)  for  Trade  and  the 
te.n  Agncultural  Technical  Advisor>' 
Committees  (ATACsj  for  Trade  as 
required  by  section  10(dj  of  the  Federal 
Advisory  Committee  Act  (5  i;  S.C  app  1 
The  advice  received  from  the 
coTjnittees  during  fiscal  year  1991 
concerned  an  array  of  agricuhurai  trade 
!?sues. 

Pursuant  to  the  Trade  Act  of  1974,  as 
amended,  the  committees  received 
information  and  briefings  from  USD.'\ 
rind  the  Office  of  the  United  States 
Trade  Representative's  (USTR)  staff  on 
the  various  trade  agreements  to  which 
the  United  States  is  a  signatorj- — i.e..  the 


U.S.-Canada  Free  IVade  Agreement — 
and  those  currendy  imder  negotiation  or 
that  the  United  States  plans  to  enter — 
i.e..  the  Urguay  Round  of  Multilateral 

T'ade  Negotiations  (NfTN)  and  the 
North  American  Free  Trade  Ajjirement 
{NAHAi. 

Discussions  of  the  con-, mi t tees 
concentrated  on  developments  related 
to  the  preparation  and  tabling  of  U.S. 
negotiating?  proposals  on  domestic  and 
international  trade  reforrr.s,  proposals 
on  issues  such  as  exfwrt  subsidies. 
internal  supports,  market  access,  :mpo.rt 
licensing,  intellectual  property  rights, 
sanitary  and  phytosanitary  regulations 
and  environmental  concerns.  The 
c.Tmimittees  also  examined  and 
cc.m.mented  on  proposals  made  by  ot.h>  : 
countnes  and/or  government  officials. 
such  as  the  chairman  of  the  Agncultura! 
Negotiating  Group  for  the  MTN. 

Other  trade  issues  which  were 
d.scussed  included  the  reduction  tif 
tariffs  between  the  United  States  anti 
Mexico,  and  within  the  General 
Agreement  on  Tar.ffs  and  Trade- 
European  Community  meat  import 
export  restrictions  mciuding  heal 
slaughter  issues:  European  Co.mm.u 
(EC.  sanita.n,'  and  phyto-sanitarj- 
reguiations:  a  General  Agreement  on 
Tariffs  and  Trade  fG.ATT]  case 
tfTiceming  FC  oilseed  policy  the  Lo.'ig- 
Term.  .Agricultural  Trade  Strategy;  rules 
of  origin  determinations:  the  Japanese 
peanut  quota;  provisions  uithm  the 


a  n  0 

ar.,,i 
n ; ' , 


Food,  Agriculture,  Conservation  and 
Trade  (FACT)  Act  of  1990;  egg  and 
chicken  product  sales  to  Hong  Kong: 
environmental  packaging  requirements 
and  proposals  in  the  European 
Community;  sugar  import  quotas: 
tobacco  trade  with  Turkey;  and  tobacco 
trade  from  Cuba. 
•        •        •        •        • 

Issued  at  Washiiigtoa.  DC  this  leth  day  of 
ApriL  1992. 
Duane  Acker, 

Administrator,  Foreign  Agricultural  Service. 
[FR  Doc.  9Z-Wn  Filed  4-21-92;  a-45  a.ti] 

BILUNG  CODE  S4ie-1&-M 


COMMISSION  OH  CIVIL  RIGHTS 

Agenda  and  PiitHic  Meeting  of  the 
Washlrigtofi  Advisory  CorruT»mee 

Notice  Is  ..erei)  given,  pusuant  to  the 
provisions  of  the  rules  and  regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  Washington  Advisory 
Com.mittee  to  the  Commission  will 
convene  at  2  p.m.  and  adjourn  at  4  p.m. 
on  May  14. 1992  at  the  Seattle  Hilton 
Airport.  17820  Parifir  Highway  South. 
Seattle,  WHshr.stnr;  f*8188.  TTie  purpose 
of  the  mee;    K   >  ;    review  current  civil 
rights  develop,:  t-nt  in  the  State,  and 
plan  future  project  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
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to  the  Committee,  should  contact 
Advisory  Committee  Chairperson. 
Sharon  Bumala  or  Philip  Montex. 
Director  of  the  Western  Regional 
Division  (213)  894-3437.  (TDD  213/894- 
0508).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division 
office  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  April  14, 1992. 
Carol-Lee  Hurley. 

Chief.  Regional  Programs  CoordinaHon  Unit. 
[FR  Doc.  92-9267  Filed  4-21-92;  8:45  am] 

BILUNQ  CODE  S33S-01-M 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

Advisory  Committee:  AvasiatJ.ii*',  of 
Report  on  Closed  Meetings 

agency:  Department  of  Commerce. 
action:  Announcing  public  availability 
of  report  on  closed  meetings  of  advisory 
committees. 

summary:  The  Department  of 
Commerce  has  prepared  its  report  on 
the  activities  of  closed  or  partially- 
closed  meetings  of  advisory  committees 
as  required  by  the  Federal  Advisory 
Committee  Act 

ADDRESSES:  Copies  of  the  reports  have 
been  filed  and  are  available  for  pubhc 
inspection  at  two  locations: 
Lbrary  of  Congress,  Newspaper  and 
Current  Periodicals  Reading  Room, 
room  LM133,  Madison  Building.  1st 
and  Independence  Avenues,  SE., 
Washington.  DC  20540. 
Department  of  Commerce.  Central 
Reference  and  Records  Inspection 
Facility,  room  6020,  Herbert  C.  Hoover 
Building.  14th  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230, 
Telephone  (202)  377-^115. 

SUPPLEMENTARY  INFORMATION:  The 

reports  cove:  :r.e  closed  ar.d  partially- 
closed  meetings  held  in  1991  of  42 
committees  and  their  subcommittees, 
the  names  of  which  are  listed  below: 
\dvisory  Committee  on  the  European 

Community  Common  Approach  to 

Standards,  Testing  and  Certification 

in  1992. 
Automated  Manufacturing  Equipment 

Technical  Advisory  Committee. 
Board  of  Overseers  of  the  Malcolm 

Baldridge  National  Quality  Award. 


Committee  of  Chairs  of  Industry 

Advisory  Committees  for  Trade  Policy 

Matters  (TPM). 
Computer  Peripherals.  Components,  and 

Related  Test  Equipment  Technical 

Advisory  Committee. 
Computer  System  Security  and  Privacy 

Advisory  Board. 
Computer  Systems  Technical  Advisory 

Committee. 
Electronic  Instrumentation  Technical 

Advisory  Committee. 
Industry  Sector  Advisory  Committee 

(ISAC)  on  Aerospace  Equipment  for 

Trade  Policy  Matters  (TPM). 
—Military  Trade  Subcommittee. 
— Subcommittee  on  Space. 
— Subcommittee  on  Finance. 
ISAC  on  Building  Products  and  Other 

Materials  for  TPM. 
ISAC  on  Capital  Goods  for  TPM. 
ISAC  on  Chemicals  and  Allied  Products 

for  TPM. 
ISAC  on  Consumer  Goods  for  TPM. 
— North  American  Free  Trade 

Agreement  (NAFTA)  Task  Force. 
ISAC  on  Electronics  and 

Instrumentation  for  TPM. 
ISAC  on  Energy  for  TPM. 
ISAC  on  Ferrous  Ores  and  Metals  for 

TPM. 
ISAC  on  Footwear,  Leather,  and  Leather 

Products  for  TPM. 
ISAC  on  Lumber  and  Wood  Products  for 

TPM. 
ISAC  on  Nonferrous  Ores  and  Metals 

for  TPM. 
ISAC  on  Paper  and  Paper  Products  for 

TPM. 
ISAC  on  Services  for  TPM. 
ISAC  on  Small  and  Minority  Business 

for  TPM. 
ISAC  on  Textiles  and  Apparel  for  TPM 
ISAC  on  Transportation,  Construction. 

and  Agricultural  Equipment  for  TPM 
ISAC  on  Wholesaling  and  Retailing  for 

TPM. 
Importers  and  Retailers'  Textile 

Advisory  Committee. 
Industry  Functional  Advisory 
Committee  on  Customs  Matters  for 

TPM. 
Industry  Fimctional  Advisory 
Committee  on  Intellectual  Property 
Rights  for  TPM. 
Industry  Functional  Advisory 

Committee  on  Standards  for  TPM. 
—Subcommittee  on  Conformity 

Assessment. 
— Subcommittee  on  Standards. 
Industry  Policy  Advisory  Committee  for 

Trade  Policy  Matters. 
— Task  Force  on  the  North  American 

Free  Trade  Agreement  (NAFTA). 
Judges  Panel  of  the  Malcohn  Baldridge 

National  Quality  Award. 
Management-Labor  Textile  Advisory 
Committee. 


Materials  Technical  Ad\;sor>- 

Committee. 
Militarily  Cnticai  Technologies  List 

Technical  Advisory  Committee.. 
National  Medal  of  Technology 

Nomination  Evaluation  Committee. 
President's  Export  Council. 
— Foreign  Market  Development 

Subcommittee. 
—Executive  Subcommittee. 
Semiconductor  Technical  Advisory 

Committee. 
Subconunittee  on  Export 

Administration. 
Telecommunications  Equipment 

Technical  Advisory  Committee. 
Transportation  and  Related  Equipm.ent 

Technical  Advisory-  Committee. 
U.S.  Automotive  Paris  Adxisory 

Committee. 
Visiting  Committee  on  Advanced 

Technology'. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jan  Iivatcde.  Program  Analyst.  0''t";ce  of 
the  S€cretar>-.  Department  of  Commerce, 
Washington.  DC  20230,  Te:epr!,;ne  (202) 
377-4115. 

Dated:  April  7. 1992. 
[an  Jivatode. 

Management  Support  Division.  Office  of 
Federal  Assistance  and  Management  Support. 
[FR  Doc.  92-9286  Filed  4-21-92;  8:45  am] 

BILLING  CODE  3510-FA-M 


Economics  and  Statistics 
Administration 

Advisory  Committee  of  the  Tasit  Force 
for  Designing  the  Year  2000  Census 
and  Census-Related  Activities  for 
2000-2009 

agency:  Economics  and  Statistics 

.^dmunistration.  Department  of 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-i63 
as  amended  by  Pub.  L.  94-409)  we  are 
giving  notice  of  a  meeting  of  the 
Advisory  Committee  of  the  Task  Force 
for  Designing  the  Year  2000  Census  and 
Census-Related  Activities  for  2900-2009. 
The  meeting  will  convene  on  Friday. 
May  29,  1992,  at  the  Washington  Court 
Hotel,  525  New  Jersey  Avenue.  NW., 
Washington,  DC  20001. 

The  Advisory  Committee  is  composed 
of  a  Chairperson.  Iwenty-five  member 
organizations,  and  eight  ex  officio 
members,  all  appointed  by  the  Secretary 
of  Commerce.  The  Advisory  Com.mittee 
will  consider  the  goals  of  the  census  and 
user  needs  for  information  provided  by 
the  census,  and  provide  a  perspective 
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froir.  the  standpoint  of  the  outside  user 
community  on  how  proposed  designs  for 
the  year  ZfXX)  Census  realize  those  goal': 
and  satisfy  those  needs.  The  Advisory 
Committee  shall  consider  al!  aspects  of 
the  conduct  of  the  census  of  population 
and  housing  for  the  year  2000,  and  shall 
make  recommendations  for  improving 
that  census. 

DATES:  T-  -<  -^--e'lng  will  begin  at  9:30 
•-■  '•"■  ^-"'^  •'•  ij'  u".  at  4:30  p.m.  on  Friday, 
May  29. 1992. 

ADDRESSES:  The  meeting  will  take  place 
at  th-?  Washington  Court  Hotel,  525  New 

Jersey  Avenue.  NW.,  Washington,  DC 

FOR  FURTHCR  INFORMATiOM  CONTACT: 

P  -sons  wishing  additional  information 
regarding  this  meeting,  or  who  wish  to 
submit  written  statements  or  questions, 
may  contact  Thomas  P  DeCair,  Office  of 
the  Under  Secretary,  Economics  and 
Statistics  Administration,  Department  of 
Commerce,  room  4838,  Herbert  C. 
Hoover  Building,  V.'ashington,  DC  20230. 
Telpphore:  (202j  3""-3~09 
SUPPLEMENTARY  l»tFORMATION:  1.^6 
agenda  for  the  meeting  will  include 
consideration  of  possible  criteria  to  use 
in  evaluating  design  features  and 
options  for  the  2000  census,  preliminary 
results  of  the  short  form  questionnaire 
test,  and  other  items  that  the  Chair  and 
Advisory  Commjittee  members  deem 
appropriate  for  th;s  rr;eeting. 

The  meeting  is  open  to  the  public.  A 
brief  pencd  will  be  set  aside  for  public 
comment  and  questions  However, 
persor^  with  extensive  quesuons  or 
siatements  for  the  record  must  submit 
'npTi  m  writing  to  the  Com.Tierce 
Department  official  named  below  at 
least  three  working  days  prior  to  the 
meeting 

Dated:  Apr;!  16,  1992 
Mark  W.  Plant 

Acting  Under  Secretary  and  Acting 

A  dministrator  Economics  and  Statistics 

Administration. 

fFR  Doc,  92-9398  Filed  +-21-92;  8:45  am] 

BiLUNG  CODE  J510-EA-II 


National  Institute  of  Standards  and 
Technology 

I  Docket  No.  920  115-2015] 

Continuation  of  Fire  Research  Grants 
Program 

agency:  National  institute  of  Standards 
R.nd  Technology,  Commerce 
ACTJOit  Notice;  Announcing 
continuation  of  fire  research  grants 
progranu 

summary:  The  purpose  of  this  notice  is 

to  inform  potential  applicants  that  the 


Fire  Research  Program.  National 
Institute  of  Standards  and  Technology, 
is  continuing  its  Fire  Research  Grants 
Program.  Previous  notices  of  this 
research  arant  procrem  were  published 
in  th(  Federal  Register  on  February  20, 
1991  (46  PR  13250.  November  19, 1984  (49 
FR  45636 1.  May  6.  198fi  f,"^-:  FK  16730). 
June  5,  198-  152  FR  ZVMl'   ire  6,  1988 
(53  FR  20675).  Mav  31,  19&J   ,^"4  FK 
23243).  July  23,  1990  iFR  90-i:wij  and 
May  7. 1991  (FR  91-10717).  (Catalog  of 
Federal  Domestic  Assistance  No.  11.609 
"Measurement  and  Engineering 
Research  and  Stan  Jard.^,"l 
CLOStNG  DATE  FOR  APPUCATtONS;  None. 

ADDRESS:  .•\ppiicants  must  submit  one 
signed  original  plus  two  (2)  copies  of  the 
proposal  along  with  the  Grant 
Application.  Standard  Form  424  (Rev.  4- 
88)  as  reference  under  the  provision  of 
OMB  Circular  A-110  to:  Building  and 
Fire  Research  Laboratory,  Attn:  Sonya 
Cherry.  National  Institute  of  Standards 
and  Technology  20899. 

FOR  FURTHER  rNFORMATION  CONTACT: 
S(.rv.i  C^f-^-y   IIOIJ  a::i-6854. 
ELiGiBiLrrv:  Academic  institutions.  Non- 
Federal  agencies,  and  independent  and 
industrial  laboratories. 

SUPPLEMENTARY  INFORMATION:  As 

a.;'..",-:ir:2rd  1  >  section  16  of  the  Act  of 
Marcn  3,  1901,  as  amended  (15  U.S.C. 
2-fif)  the  NIST  Building  and  Fire 
Research  Laboratory  conducts  directly 
and  through  grants  and  cooperative 
agreements,  a  basic  and  applied  fire 
research  program  This  program  has 
been  in  existence  for  several  years  at 
approximately  $1.5  million  per  fiscal 
year  No  increase  m  funds  has  taken 
place  The  Fire  Research  Program  is 
limited  to  innovative  ideas  which  are 
generated  by  the  proposal  writer  on 
what  i-esearch  to  carry  out  and  how  to 
carry  it  out.  Proposals  will  be 
considered  for  research  projects  from 
one  to  three  years  When  a  proposal  for 
a  m.ulti-year  grant  is  approved,  funding 
will  be  provided  for  only  the  first  year  of 
the  program.  Funding  for  the  remaining 
years  of  the  program  is  contingent  on 
satisfactory  performance  and  subject  to 
the  availability  of  funds,  but  no  liability 
shall  be  assumed  by  the  government 
because  of  non-renewal  or  non- 
extension  of  a  grant.  All  grant  proposals 
submitted  must  be  in  accordance  with 
tne  prograr.s  and  objectives  listed 
below. 

Program  Objectives 

(a J  Fire  Safety  Engineering  Croup 

Develop  separated  and  assembled  fire 

protection  analytical  (computerized) 
tools  and  transfers  them  to  practicing 
professionals.  Uses  these  tools  to 


analjTEe  and  recreate  significant  fires 
and  to  evaluate  preventive  measures  for 
the  future. 

(b)  Building  Fire  Physics 

Develop  models  and  techniques  for 
their  application  for  predicting  the  fire 
development  and  smoke  transport  in 
buildings.  Develops  methods  of 
evaluating  and  predicting  the 
performance  of  interactions  between 
building  fire  safety  design  features  and 
devices  such  as  vents,  sprinklers,  and 
smoke  control  systems. 

fc)  Combustion  and  Flamntability 

Develop  fundamental  understanding 
of  the  mechanisms  which  control  the 
iginition.  flame  spread,  and  the  burning 
rate  of  many  types  of  materials 
including  charring  and  non-charring 
polymers  and  composites. 

(d)  Fire  Dynamics 

Develop  algorithms  for  predicting 
burning  and  spread  rates  within 
enclosures.  This  includes  underianding 
the  processes  involved  and  developing 
methods  of  measuring  and  predicting  the 
fire  involvement  of  building  components 
such  as  walls,  floors  and  ceilings  and 
the  ignition  and  burning  rate  of 
furniture. 

(e)  Smoke  Dynamics  Research 

Produce  scientifically  sound 
principles,  metrology,  data,  and 
predictive  methods  for  the  formation/ 
evolution  of  smoke  components  in 
flames  for  use  in  understanding  and 
predicting  general  fire  phenomena.  This 
includes  determining  the  effects  of 
within-flame  and  post-flame  fluid 
mechanics  on  the  formation  and 
emission  of  smoke,  including 
particulates,  aerosols,  and  combustion 
gases;  developing  and  integrated 
mechanistic  pathway  for  soot  from 
chemical  inception  to  post-flame 
agglomerafpR  developing  calculation 
metho(:8  for  thf  prediction  of  the  yields 
of  CO  (and  eventually  other  toxicants) 
as  a  function  of  fuel  type,  availability  of 
air.  and  fire  scale. 

(fj  Exploratory  Fire  Technologies 

Develop  the  science  for  the 
identification  and  in-situ  measurement 

of  the  .'•\Tr;i'oT.fi  of  e  pending  fire,  as 
well  Si*  T*  i  h.<r,'i(  tcrihtirs  of  a  nascent 
fire.  T::>  :!::■,:  ;iii-s  cric-Tnf  rdly  and 
physically  char«  ti  nzirig  the  leading 
ignition  sequem  is  -^  asuring  fires  at 
their  onset,  searching  for 
electromagnetic,  material  or  acoustic 
emissions  that  are  unique;  developing  ur 
adapting  monitors  for  these  variables: 
and  creating  the  intelligence  and  control 


/- 
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strategies  for  using  these  data  to  select 
the  proper  response  in  sufficient  time  to 
minimize  losses. 

(g)  Fire  Hazard  Analysis 

Develop  analytical  systems  for  the 
quantitative  prediction  of  the  threats  to 
people  and  property  from  fires  and  the 
means  to  assess  the  accuracy  of  those 
methods.  This  includes  creating 
advanced,  usuable  models  for  the 
calculation  of  the  outcome  of  fires: 
developing  a  protocol  for  determining 
the  accuracy  of  complex  computer 
models;  deriving  criteria  for,  a  prototype 
of,  and  an  institutional  plan  for  a 
deatabase  for  fire  model  input:  and 
identifying  proper  conditions  for 
accurate  bench-scale  generation  of 
smoke  and  the  measurement  of  its 
toxicity. 

(h)  Fire  Suppression  Research 

Develop  understanding  of  fire 
extinguishment  processes  and  derive 
techniques  to  measure  and  predict  the 
performance  of  fire  protection  and  fire 
fighting  systems;  develop  techniques  to 
predict  and  measure  the  behavior  and 
impact  of  large  fires.  This  includes 
determining  the  mechanism  of  and  an 
algorithm  for  the  suppression  of  fires  by 
water  sprays;  developing  performance 
criteria  for  flame  suppression  by 
advanced  agents;  creating  a  protocol  for 
verifying  the  effectiveness  of 
suppression  system  design;  devloping 
field  measurement  techniques  for  large 
fires  and  their  plumes:  and  performing 
research  on  the  use  of  combustion  for 
environmental  cleanup. 

Proposal  Review  Process 

All  proposals  are  assigned  to  the 
appropriate  group  leader  of  the  eight 
programs  listed  above  for  review, 
including  external  peer  review,  and 
recommendations  on  funding.  Both 
technical  value  of  the  proposal  and  the 
relationship  of  the  work  proposed  to  the 
needs  of  the  specific  program  are  taken 
into  consideration  in  the  group  leader's 
recommendaiton  to  the  Deputy  Director. 
Applicants  should  allow  up  to  60  days 
processing  time.  Proposals  are  evaluated 
for  technical  merit  by  at  least  three 
professionals  from  NIST.  the  Building 
and  Fire  Research  Laboratory,  or 
technical  experts  from  other  interested 
government  agencies  and  in  the  case  of 
new  proposals,  experts  from  the  fire 
research  community  at  large. 

Evaluation  Criteria  \ 


Rationality _ - 0-20 

Qualification  of  Technical  Personnel 0-20 


Resources  Availability 0-20 

Technical  Merit  of  Contribution 0-40 

The  results  of  these  evaluations  are 
transmitted  to  the  Group  Leader  of  the 
appropriate  research  unit  in  the  Building 
and  Fire  Research  Laboratory  who 
prepares  an  analysis  of  comments  and 
makes  a  recommendation.  The  Building 
and  Fire  Research  Laboratory  head  will 
also  consider  compatibility  with 
programmmatic  goals  and  financial 
feasibility. 

Paperwork  Reduction  Act 

The  standard  forms,  424.  424A  and 
424B  referenced  in  this  notice  are 
subject  to  the  Paperwork  Reduction  Act 
and  are  cleared  under  Office  of 
Managment  and  Budget  (OKIB)  control 
numbers  0348-0043.  0348-0044  and  0348- 
0040. 

Additional  Requirements 

All  applicants  must  submit  a 
certificate  ensuring  that  employees  of 
the  applicant  are  prohibited  from 
engaging  in  the  unlawful  manufacturing, 
distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  at  the 
work  site,  as  required  by  the  regulations 
implementing  the  Drug-Free  Workplace 
of  1988. 15  CFR  part  26,  subpart  F, 

Applicants  are  subject  to  the 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  pari 
26. 

15  CFR  part  28  is  applicable  for 
awards  exceeding  $100,000  and 
prohibits  recipients  of  Federal  contracts, 
grants,  and  cooperative  agreements  from 
using  appropriated  funds  for  lobbying 
the  Executive  or  Legislative  Branches  of 
the  Federal  Government  in  connection 
with  a  specific  contract,  grant,  or 
cooperative  agreement.  A  "Certification 
Regarding  Lobbying"  and  the  SF-LLL, 
"Disclousure  of  Lobbying  Activities"  is 
required  for  awards  exceeding  $100,000. 
Applicants  are  reminded  that  a  false 
statement  may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  fine  or 
imprisonment.  Any  recipients/ 
applicants  who  have  an  outstanding 
indebtedness  to  the  Department  of 
Conmierce  will  not  receive  a  new  award 
until  the  debt  is  paid  or  arrangements 
satisfactory  to  the  Department  are  made 
to  pay  the  debt. 

Applicants  should  be  aware  that  all 
awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  financial  assistance 
awards. 


Administrative  Informction 

Contact:  Grants  Office,  Office  of 

Acquisition  and  Assistance  Division, 
Building  301 /rm.  B128,  National 
Institute  of  Standards  and 
Technology.  Gaithersburg,  MD  20899, 
(301)  975-6328. 
Dated:  April  16. 1992. 

John  W.  Lyons. 

Director. 

(PR  Doc.  92-9369  Filed  4-21-82;  8:45  am) 

Bill  NG  CODE  3510-13-KI 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Commodity  Exchange,  IfK.,  Proposed 
Futures  and  Futures  Option  Contracts 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Extension  of  comment  period, 

summary:  The  Ccnimodity  Exchange, 
lac,  iCOMEX  or  Exchange)  has  appHed 
for  designation  as  a  contract  market  in 
Eurotop  TOO  stock  index  futures  and 
futures  options.  On  February  4.  1992,  the 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
§  140  96.  previousiy  published  in  the 
Federal  Register  thVse  proposals  for 
pubhc  comment,  57  FR  4190. 

By  letter  dated  April  16,  1992.  COMEX 
requested  an  extension  of  the  conunent 
period  in  order  to  ensure  that  all 
interested  persons  have  an  opportunity 
to  submit  meaningful  comments.  The 
Deputy  Director  of  die  Division,  acting 
pursuant  to  Commission  Regulations 
§  140.96,  has  determined  to  grant  a  21- 
day  extension  of  the  comment  period. 
dates:  Comments  must  be  received  on 
or  r- fore  Nfay  13, 1992. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW..  Washington.  DC  20581. 
Reference  should  be  made  to  the 
Eurotop  100  stock  index  futures  and 
futures  option  contracts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  A.nalysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  telephone  202- 
254-7303. 

SUI>PLEMENTARY  INFORMATION:  Copies 
of  the  terms  and  conditions  of  the 
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proposed  contracts  will  be  available  for 
inspection  at  the  Office  of  the 
Secretanat,  Commodity  Futures  Trading 
Commission,  2033  K  Street  KW.. 
Washington,  DC  2058V  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  addrrss  or  by  phone 
at  (202)  254-6314 

Other  materials  submitted  by  the 
COMEX  in  support  of  the  applications 
for  contract  mari<e!  designation  m.ay  be 
available  upon  request  pursuant  to  the 
Freedom,  of  Information  Act  {5  U.S,C. 
552]  and  the  Commission's  regulations 
thereunder  {'[''  CFR  part  14.5  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  part  145  and  §  145.9.  Requests  for 
copies  of  such  m.aterials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  §  145.8, 

Issued  in  Washington.  DC,  on  April  17. 
1992. 

).  Blake  Inaci. 

Deputy  Director. 

[FR  Doc.  92-9459  Filed  4-21-92;  8:45  am] 

BILUNQ  CODE  6351-01-*! 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notification  of  Proposed  Collection  of 
Information;  Survey  of  Household  Use 
of  Cigarettes 

agency:  Consumer  Product  Safety 

Com.-T-.ission. 
action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1981  (44 
L^.S.C.  Chapter  35),  the  Consumer 
Product  Safety  Co.mmission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  approval  of  a 
p-oposed  collection  of  information  in  the 
form  of  a  survey  of  households  about 
use  of  cigarettes.  The  requested 
rxpiration  date  is  February  28, 1993, 

The  Fire  Safe  Cigarette  Act  of  1990  (15 
use.  2054n)  directs  the  Consumer 
Product  Safety  Commission  and  Federal 
agencies  to  cor.duct  research  to  assess 
the  practicability  of  developing  a 
cigarette  with  ."^duced  propensity  to 
ignite  upholstered  furniture  and 
irattresses.  That  act  directs  the 
Consumer  Product  Safety  Commission 
to  conduct  a  study  of  the  characteristics 
of  cigijrettes,  products  ignited,  and 
smokers  involved  in  fires. 

In  1987,  the  Com.mission  conducted  a 
pilot  fire  incident  study  to  determine  the 
relative  risk  of  fire  associated  with 


different  types  of  cigarettes  in  nine 
communities  in  the  United  States.  In  this 
study  Significant  differences  were 
cbser\'ed  between  the  kinds  of 
cigarettes  involved  in  fires  and  the  kinds 
of  cigarettes  smoked  by  the  population 
as  a  whole.  However,  no  data  were 
collected  conce.nning  the  various  kinds 
of  cigarettes  smoked  in  the  specific 
communities  in  which  the  1987  fire 
incident  study  was  conducted. 

The  Comm.ission  proposes  to  survey 
1.500  households  in  the  nine 
communities  surv  eyed  in  1987  to  obtain 
information  about  the  types  of  cigarettes 
smoked  by  consumers  in  those 
communities.  The  Commission  will  use 
the  information  obtained  from  this 
survey  to  complete  the  study  of  the 
characteristics  of  cigarettes,  products 
ignited,  and  smokers  involved  in  fires 
specified  by  the  Fire  Safety  Cigarette 
Act  of  1990.  The  Commission  will 
transmit  the  completed  study  to 
Congress  in  the  reports  required  by  that 
act 

Additional  Details  .'\bout  the  Kpuuc»-i 
for  Approv  a!  of  a  Collection  of 
Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  information  collection: 
Cigarette  Safety  Exposure  Survey. 
Type  of  request:  Approval  of  a  new 

plan. 

Frequency  of  collection:  One  time. 
.     General  description  of  respondents: 
Persons  Hving  in  households. 

Total  number  of  respondents:  1,500, 

Hours  per  response:  0.05 

Total  hours  for  all  respondents:  75. 

Comments:  Comments  about  this 
request  for  approval  of  a  collection  of 
information  should  be  addressed  to 
Elizabeth  Marker,  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503;  telephone  (202) 
395-7340.  Copies  of  the  request  for 
approval  of  a  collection  of  information 
are  available  from  Francine  Shacter, 
Office  of  Planning  and  Evaluation, 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207;  telephone  (301) 
504-0416, 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated;  April  17.  1992 
Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 

Commission. 

\¥R  Doc  92-9416  Filed  4-21-92;  8:45  am] 

BIU.I>«1  coot  S36i-C'-kl 


DEPARTMENT  OF  DEFENSE 

Office  cf  the  Secretary 

DOD  Advisory  Panel  on  Sveanii'Mng 
and  Codifying  Acqijisitior  Laws 

AGENCY:  Defense  Systems  Management 
College. 

action:  Notice. 

summary:  Working  Group  One  of  the 
DuD  .Advisory  Panel  on  Streamlining 
and  Codifj'ing  Acquisition  Laws  is 
offering  the  first  segmented  of  the 
proposed  socio-economic  laws  for 
public  study  and  comment.  The  laws 
include  various  labor  statutes, 
definitions  of  commercial  companies, 
products  and  services,  and  small 
purchase  thresholds. 

For  further  information  contact  LL 
Commander  Ben  Capshaw  at  (703)  355- 
2682, 

Dated  April  17. 1992. 

Linrirt  \\  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  92-8382  Filed  4-21-92;  8:45  am) 

BILUMQ  COOE  SS10-01-M 


Depal'^sen!  of  t^e  Arrr> 

Arrny  Scence  BO'ard   Cicsed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463],  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates/Time  of  Meeting:  6-8  May  1992. 

Time:  0800-1700  hours  daily. 

Place:  Ft  McPherson.  GA/MacDill  AFT.  FL 

AGENDA:  Members  of  the  1992  ASB 
Summer  Study,  "C2  on  the  Move"  will  meet 
'to  continue  work  on  the  study.  The  purpose 
of  this  Classified  meeting  is  directed  to 
interviews  with  commanders  who 
participated  in  Desert  Storm  and  just  Cause. 
An  in-brief  with  the  Commander-in-Chief, 
Special  Operations  and  Deputy  Commander, 
Forces  Command  will  Include  discussions  on 
Desert  Storm  lessons  learned, 
recommendations  concerning  C20TM, 
contingency  planning,  and  recommendations 
concerning  C20TM  requirements.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c]  of  title  5. 
U.S,C.,  specifically  subparagraph  (1)  thereof, 
and  title  5  U.SC,  appendix  2,  subsection 
10(d],  The  classified  and  unclassified  matters 
to  be  discussed  are  so  inextriddbly 
intertwined  so  as  to  preclude  opening  any 
portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  t>e 
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contacted  for  further  information  at  (703)  695- 

0781/0782. 

Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board 

(FR  Doc.  92-9441  Filed  4-21-92:  a-45  amj 

etu-iMG  C006  mo-ca-n 


Dspartr^ent  o*  :he  N?»v 

Board  o   /.d-^isors  to  the  P'-esider.l, 
lU(«etir>9 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Conunittee  Act  {5 
U.S.C  App.  2).  notice  is  hereby  given 
that  the  Board  of  Advisors  to  the 
President.  Naval  War  College.  v^riH  meet 
on  6  and  7  May  1992.  in  room  210. 
Conolly  Hall  Naval  War  College. 
Newport.  Rhode  Island.  The  meeting 
will  commence  8:30  am  on  6  May  and 
terminate  at  approximately  12  pm  on  7 
May.  The  piirpose  of  the  meeting  is  to 
elicit  the  advise  of  the  Board  on 
educational,  doctrinal,  and  research 
policies  and  programs.  The  agenda  will 
consist  of  presentations  and  discussions 
on  the  curriculum,  programs  and  plans 
of  the  College,  and  is  open  to  the  public. 

For  further  information  contact:  Mrs. 
Mary  E.  Guimond,  Assistant  to  the  Dean 
of  Academies,  Naval  War  College, 
Newport  Rhode  Island  02841-5010. 
Telephone  number  (401]  &41-3589. 

Dated:  Aphl  7. 1992. 
Wayne  T.  Baudno. 
Lieutenant  JAGC.  U.S.  Naval  Reserve. 
Alternate  Federal  Register  Liaison  Officer 

(FP  Doc  92-9285  Filed  4-21-92;  8:45  am] 
nujNa  cooc  mio-a£-f 


privacy  Act  of  1974;  A^^t^r^d  3;> 
Record  Systems 


Deie' 


agewcy:  E>epartment  of  the  Navy.  DOD. 

AtmoN-  VTiend  and  delete  record 

systems. 

St>MMA»v:  The  Department  of  the  Navy 
p:opo5t:s  :o  delete  one  and  amend  seven 
existing  systems  of  records  to  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C  552a). 
as  amended. 

DATES:  The  deletion  will  be  effective 
April  22, 1992.  The  amendments  will  be 
effective  on  May  22, 1992,  unless 
comments  are  received  that  would  residt 
in  a  contrary  determination. 

addresses:  Send  comments  to  the 
\  iedd,  FA/FOL^  Branch.  Office  of  the 
Chief  of  Naval  Operations  (OP-09B30). 
Department  of  the  Navy,  The  Pentagon. 
Washington.  DC  20350-2000. 


rO»  FUHTH€R  IMFOBMATlON  COCTACT: 

Mr*.  Gwendolyn  Aitken  at  (703)  614- 

suPPUMtN'AHf  information:  The 
Department  of  the  Navy  systems  of 
records  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended,  were 
published  in  the  Federal  Register  as 
follows: 

51  FR  1290B.  Apr.  16. 1986 

51  FR  18086,  May  16. 1986  (DON  Compilation 

changes  follow) 
51  FR  19884,  Jun.  3. 1986 
51  FR  30377,  Aug.  26, 1988 
51  FR  30393,  Aug.  28, 1988 

51  FR  45931,  Dec.  23. 1986 

52  FR  2147,  Jan.  20. 1967 
52  FR  2149,  Jan.  20. 1987 
52  FR  8500.  Mar.  18, 1987 
52FR15530.  Apr.  29. 1987 
52  FR  22671,  )un.  15, 1987 

52  FR  45846,  Dec  2. 1967 

53  FR  1724a  May  16. 1988 
53  FR  21512.  Jun.  a  1988 
53  FR  25363,  Jul.  6, 1988 
53  FR  39499,  Oct.  7, 1988 

53  FR  41224,  Oct.  20, 1988 

54  FR  8322.  Feb.  28, 1988 
54  FR  1437a  Apr.  11, 1989 
54  FR  32682,  Aug.  9, 1989 
54  FR  40160,  Sep.  29. 1989 
54  FR  41495.  Oct.  10, 1989 
54  FR  43453,  Oct.  25, 1989 
54  FR  45781.  Oct  31,  1989 
54  FR  48131,  Nov.  21, 1989 
54  FR  51784,  Dec  la  1989 

54  FR  52976,  Dec.  26, 1989 

55  FR  219ia  May  30. 1990  (Updated  Navy 
Mailing  Addresses) 

55  FR  37930,  Sep.  14, 1990 
55  FR  42758.  Oct.  23, 1990 
55  FR  47508,  Nov.  14, 1990 
55  FR  4867a  Nov.  21. 1980 

55  FR  53167,  Dec.  27. 1991 

56  FR  424,  Jan.  4, 1991 

56  FR  12721,  Mar.  27. 1991 
56  FF  27503,  Jun.  14. 1991 

55  FR  28144,  Jun.  19. 1991 

56  FR  31394.  Jul.  10. 1991  (DOD  Updated 
Indexes) 

56  FR  40877.  Aug  la  1991 
56  FR  46167,  Sep.  10, 1991 
56  FR  59217,  Nov.  25. 1991 

56  FR  63503.  Dec  4. 1991 

57  FR  2719,  Jan.  23. 1982 
57  FR  272a  Jan.  23, 1992 
57  FR  289a  Jan.  24. 1992 
57  FR  5430,  Feb.  14, 1992 
57  FR  9246,  Mar.  17, 1992 

The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
which  requires  the  submission  of  altered 
systems  reports.  The  specific  changes  to 
the  systems  of  records  are  set  forth 
below  followed  by  the  systems  of 
records  notices  published  in  their 
entirety,  as  amended. 


OhV-.i    Aprs!  17,  1992. 
L  M.  Byr.um, 

Alternote  OSD  FoderjJ  Register  Liaison 
Officer,  Department  of  Defense. 

Detetlon 
N0 1800-1 

SVSTtM  MAME: 

.\a\di  Base  Resident  informd'ion 
System  (51  FR  18124,  May  16, 1986). 

Reason;  Naval  Home  was 
disestablished  as  a  navni  activity  un 
November  5,  "1991,  as  a  result  of  F'ub  L 
101-510.  Therefore,  it  is  no  longer 
needed. 

Anerdfrents 
NO1070-13 

SYSTEM  KAME: 

Nucit-'df  Program  Interview  and 
Screening  (51  FR  18093.  May  16, 1986). 

CMAWGES; 


SYSTEM  l.OCAT>ON: 

Delete  entry  and  replace  with  "Naval 
Sea  Svstems  Command  (Code  08). 
Washington,  DC  20362-5100." 


AUTWOR'.TY  FOB  MAINTENANCE  OF  SYyElt 

Add  "and  Expcutsve  Order  9397. '  to 
end  of  entry. 


RETHIEVABIUTY: 

Delete  entry  and  replace  wiA  "Name. 
Navy  rate  (if  applicable).  Social  Security 
Number,  approximate  date  of  screening 
or  attendance  at  Nuclear  Power  School." 

SAFEGUARDS: 

Oulce  ent.'-y  and  rtpiact-  with  "All 
files  in  this  system  are  stored  in  safes 
which  are  located  in  a  restricted  Hrp?» 
with  controlled  access? 

RETEWDON  AMD  DISPOSAL: 

Delete  entry  and  replace  with 
"Permanent  " 

SYSTEM  WAHAOER(S)  AMD  ADDRESS; 

Delete  en>r>'  and  replace  w:th 
"Commander,  Naval  Sea  Systerr.s 
Command  (Code  08),  Washingtcn.  DC 
20362-5101   ' 

NOTIFICATKM4  PROCEOORE 

Delete  entry  and  replace  with" 
"Individuals  sec-king  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  shnuld 
address  \\Titten  inquiries  to  the 
Cmmander,  Naval  Sea  Systerrs 
Command  (Code  08).  Washinjjton,  DC 
20362-5101 
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The  requester  should  provide  full 
name.  Navy  rate  (if  applicable),  Social 
Security  Number,  dates  of  attendance  at 
Nuclear  Power  School  Class  (if 
applicable),  or  dates  of  service  or 
screening." 

RECORD  ACCESS  PROCEDURE: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Commander, 
Naval  Sea  Systems  Command  (Code  081. 
Washington,  DC  20362-5101. 

The  requester  should  provide  full 
name.  Nav7  rate  (if  applicable),  Social 
Security  Number,  dates  of  attendance  at 
Nuclear  Power  School  Class  (if 
applicable),  or  dates  of  service  or 
screening." 

CONTESTINQ  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 

RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
"Individual;  Bureau  of  Nav.'il  Personnel; 
U.S.  Naval  Academ.y;  Naval  Recruiting 
Command;  current  and/or  previous 
commands;  and  Director,  Naval  Nuclear 
Propulsion." 


N01070-13 
SYSTEM  NAME: 

Nuclear  Program  Interview  and 
Screening. 

SYSTEM  LOCATION: 

Naval  Sea  Systems  Command  [Code 
08),  Washington^  DC  20362-51 CK) 

categories  of  individuals  covered  by  the 
system: 

Personnel  interviewed  or  considered 
for  assignment  or  retention  in  the  Naval 
Nuclear  Power  Program 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Interview  appropriation  folder, 
intervTew  chronology,  interview  index 
card.  Navy  Enlisted  .Nuclear  Program 
Technical  Screening  Sheets.  Nuclear 
Propulsion  Officer  Candidate  Records. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations  and  Executive  Order  9397. 


PURPOSE(S): 

To  determine  eligibility  of  individuals 
for  the  Naval  Nuclear  Power  Program:  to 

maintain  statistical  and  accounting 
records  on  individuals  for  assignment 
and  retention  in  the  programi 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compildt.on  of 
systems  of  records  notices  apply  to  !his 
system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

storage: 

File  folders.  loose  leaf  binders,  and 
index  card  box. 

retrievabiuty: 

Name,  Navy  rate  (if  appUcable), 
Social  Security  .Num.ber,  approximate 
date  of  screening  or  attendance  at 
Nuclear  Power  School. 

safeguards: 

A!!  files  m  this  system  are  stored ia 
safes  which  are  located  m  a  restricted 
area  with  controlled  access. 

RETENTION  AND  DISPOSAL: 

Permanent. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Commander,  Naval  Sea  Systems 
Command  (Code  08).  Washington,  DC 
20362-5101 

NOTIFICATION  PROCEDURE: 

individuals  seeking  to  determine 
w  hether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Naval  Sea  Systems 
Command  (Code  08],  Washington.  DC 
20362-5101. 

The  requester  should  provide  full 
name.  Navy  rate  {if  applicable).  Social 
Security  Number,  dates  of  attendance  at 
.Nuclear  Power  School  Class  (if 
applicable),  or  dates  of  8er\'ice  or 
screening 

RECORD  ACCESS  PROCEDURES: 

Indu  iduals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Commander, 
Naval  Sea  Systems  Command  (Code  081, 
Washington.  DC  20362-5101. 

The  requester  should  provide  full 
namie.  Navy  rate  (if  applicable).  Social 
Security  Number,  dates  of  attendance  at 
Nuclear  Power  School  Class  (if 
applicable),  or  dates  of  service  or 
screening. 


CONTESTINQ  RECORD  PROCEDURES 

The  Departinerit  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  tippeal.ng  i.rotial 
determin n ' i i : r; s  ]'>\  iop  wia  ^A'.y-,': 
concerned  are  {■lO;;l^ned  o;  ScLreiiir^'  of 
the  Nrt .  >  lostruction  5211.5:  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATIOORIES: 

Individual;  Bureau  of  Naval  Personnel; 
U.S.  Naval  Academy;  Naval  Recruiting 
Command:  current  and/or  previous 
commands;  an  i  n.yfctor.  Naval  Nuclear 
Propulsion. 

EXEMPTIONS  CLAIMED  FOR  TMI  SYSTEM: 


N01SOO-8 

SYSTEM  NAME: 

i  crs  jijit;!  and  Training  Evaluation 
Program  Automated  System  (51  FR 
18113.  May  16. 1986). 

CMANOPS: 
fiVSTIM  KAME: 

Dfcitte   Automated  System". 

svsTCM  location: 

Delete  entry  and  replace  with 
"Strategic  Systems  Programs,  Navy 
Department  Washington,  DC  20376- 
5002." 


PURPOSEtS). 

Delete  entry  and  replace  with  'To 
maintain  a  data  base  which  will  permit 
the  Strategic  Systems  Programs  to 
record  achievement  test  scores  of 
enlisted  members  who  operate  and 
maintain  the  Strategic  Weapon  System  * 
on  Fleet  Ballistic  Missile  Submarines. 
This  information  will  be  used  to  assess 
the  adequacy  of  training  received  and 
the  need  for  additional  training.  Internal 
Navy  users  are  the  Director,  Strategic 
Systems  Programs.  Chief  of  Naval 
Technical  Training  and  assigned 
schools.  Type  Commanders  and 
assigned  units  in  the  performance  of 
their  duties  relating  to  training  on  the 
Strategic  Weapon  System.  Chief  of 
Naval  Personnel  and  Type  Commanders 
and  assigned  units  in  the  performance  of 
their  duties  related  to  personnel 
assignment.  Navy  Personnel  Research 
and  Development  Center  who  may,  from 
time  to  time,  validate  service  selection 
criteria  for  the  DOD.  It  may  be  provided 
to  such  civilian  contractors  and  their 
employees  as  are  or  may  be  operating 
the  system  in  accordance  with  an 
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approved  official  contract  with  the  U.S. 

Ndvy.- 

NOTIFICATION  PiK>CS.D<mt: 

Deie'e  en 


dno  r^'place  w'h 


"InJ:v.duaiS  seehir.j,  ;o  de:-:-'.  ne 
whether  tfcss  system  of  records  contains 
ir.f orma'ion  about  themseives  should 
address  written  inquiries  to  the  Director, 
S  :  1'  i;  .  Systems  Programs,  Navy 
Dcpar-.-u-nt,  WashingtoD,  DC  2037ft- 
5002. 

Requester  should  provide  his/her  full 
r.dme,  Social  Security  Number,  and 
military  duty  status.  Visitors  should 
present  military  identification  card, 
driver's  license  or  other  similar 
identification  " 

RECORD  ACCESS  PROCEDURE. 

Delete  entr>-  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
vvritten  inquiries  to  the  Director. 
Strategic  Systems  Programs,  Navy 
Department.  Washington.  DC  2037&- 
5002. 

Requester  should  provide  his/her  full 
name.  Social  Security  Number  and 
mihtary  duty  status.  Visitors  should 
present  military  identification  card. 
driver's  license  or  other  similar 
identification." 

COHTE«TW«J  BECOHO  POOCEDunES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701:  or  may  be  obtained  from  the  system 
manager  " 

RECOttO  SOURCE  CATEOOWES: 

Delete  entry  and  replace  with 
"Individuals,  their  supervisors.  Bureau 
of  Naval  Personnel,  schools  assigned  to 
the  Chief  of  Naval  Technical  Training." 


NOT  500- 8 
SYSTEM  HAME; 

Peisoanei  and  Training  Evaluation 
Program. 

SVSTEM  LOCATtOH:  | 

Strategic  Systems  Programs,  Navy 
Department.  Washington.  DC  20376- 
5002. 

CATEQOWC5  Qf  IHOSVlOljALS  CO',  SRf  :;•  8t   -h 
SYSTEIt 

F.nlisted  technicians  who  have  been 
trained  to  operate  and  maintain  the 
Strategic  Weapon  System  on  Fleet 


Ballistic  Missile  Submarines.  These 
Individuals  are  identified  by  a  Navy 
Enlisted  Classification  (NEC)  Code  in 
the  series  3301-3349 

CATEOOAIES  Of  RECtmOS  M  TME  SYSTEM: 

Individual's  name,  Social  Security 
Number,  NEC  codes,  current  duty 
station  and  projected  rotation  date,  duty 
station  assignment  history.  Armed 
Services  Vocational  Aptitude  Battery  or 
Basic  Test  Battery  scores,  completion 
date  for  Navy  schools,  civilian 
education,  promotion  history  (present 
and  past  rate),  enlistment  data  (dates  of 
service  entry  and  expiration  of 
enlistment/extension),  patrol  experience 
and  scores  on  the  Personnel  and 
Training  Evaluation  Program 
examinations. 


SrSTEOt 


;,«   MA'»>''t  kiAXCf   Of   ^■'^f 


5  U.S.C  301.  Departmental 
Regulations  and  Executive  Order  9397. 

To  maintain  a  data  base  which  will 
permit  the  Strategic  Systems  Programs 
to  record  achievement  test  scores  of 
enlisted  members  who  operate  and 
maintain  the  Strategic  Weapon  System 
on  Fleet  Ballistic  Missile  Submarines. 
This  information  will  be  used  to  assess 
the  adequacy  of  training  received  and 
the  need  for  additional  training.  Internal 
Navy  users  are  the  Director,  Strategic 
Systems  Programs.  Chief  of  Naval 
Technical  Training  and  assigned 
schools.  Type  Commanders  and 
assigned  units  in  the  performance  of 
their  duties  relating  to  training  on  the 
Strategic  Weapon  System.  Chief  of 
Naval  Persormel  and  Type  Commanders 
and  assigned  units  in  the  performance  of 
their  duties  related  to  personnel 
assignment.  Navy  Personnel  Research 
and  Development  Center  who  may,  from 
time  to  time,  validate  service  selection 
criteria  for  the  DOD.  It  may  be  provided 
to  such  civihan  contractors  and  their 
employees  as  are  or  may  be  operating 
the  system  in  accordance  with  an 
approved  official  contract  with  the  U.S. 
Navy. 

POiT™»f  WSEb   :*  i»ECO«03  MA'»<TA-»ifD  W 
•««  S'STIM    ;»*CuJO!M<!  MTJQOPSES  OF 
USERS  AKD  TKf  '•xjfifKISt ".  Of  SUCH  USES: 

The  "Blanket  Kouune  uses    th.it 
appear  at  the  begirming  of  the 
Department  of  the  Navy's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 


POCIOES  A»«0  PWACTKSS  FOU  8TOIWWO. 

RETmcvtMO.  Accessma,  HETAtnitio,  awo 

MSVOSIMQ  OF  RECOfWC  IM  TMI  SYSTEM: 

STORAOt. 

Automated  records  are  stored  on 
computer  media.  disi<s,  or  magnetic 
tape.  Hard  copy  reports  are  distnbuted 
to  ajthorized  user  activities.  These 
reports  are  stored  in  notebooi^s  or  iA^ 
folders  m  drawers,  cabinets,  or  other 
filing  equipment. 

retrievabhjty: 

Soci.il  Security  Number,  name,  and 
duty  station. 

SAFEOUAnOS: 

Accps3  !S  provided  to  authonzed 
personn-'l  only  on  a  need  to  know  basis. 
Records  are  maintained  in  controilfd 
access  rooms  or  areas.  Computer 
terminal  access  is  conlrolied  by  termindl 
identification  and  password.  Terminal 
identification  is  positive  and  maintained 
by  control  points.  Physical  access  >.o 
terminals  is  restricted  to  specific-'i'K 
authorized  individuals.  Password 
authorization,  assignment,  and 
monitoring  is  the  responsibility  of  the 
systems  manager. 

RETENTION  AWO  DISPOSAL. 

Records  are  retained  for  five  years 
u'vr  .1,1  individual  leaves  'he  Fleet 


F?di'.';stsc  Missile  program  and  then 
dfstroyed. 

system  manaoer<s)  amo  address: 

Head.  Training  Systems  Branch 
Strategic  Systems  Program,  Navy 
Department.  Washington,  DC  2037(:^ 
5002. 

WOTlFtCATKW  PROCEDURE: 

Individiiais  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Director, 
Strategic  Systems  Program.s.  Navy 
Department,  Washington.  DC  2037&- 
5002. 

Requester  should  provide  his/her  fuil 
name.  Social  Security  Number,  and 
mihtary  duty  status.  Visitors  should 
present  mihtary  idrnhfication  card, 
driver's  license  or  other  similar 
identification. 

RECORD  ACCESS  RROCEOORES: 

Individuals  seeking  access  to  records 
about  th'mselves  contfimed  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director, 
Strategic  Systems  Programs.  Navy 
Department,  Washington.  DC  20376- 
5002. 

Requester  should  provide  his/her  full 
name.  Social  Security  Number  and 
military  duty  status  Visitors  should 
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present  military  identification  card, 
d-iver's  license  or  other  sirriilar 
idpntificatior:. 

COMTESTINQ  RECORD  PROC£OUfUES: 

The  Department  of  the  Navy  rules  for 
accessing  records,  contesting  contents, 
and  appealing  initial  determinations  by 
the  individual  concerned  are  published 
in  Secretary  of  the  Navy  Instruction 
5211.5:  32  CFR  part  701:  or  may  be 
obtained  from  the  system  man^gfr 

RECORD  SOURCE  CATEGORIES: 

Indi\  iduals,  their  super,  isors,  Bureau 
of  .Naval  Personnel,  schools  assigned  to 
the  Chief  of  Navid  Technical  Trainms; 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N03501-1 

SVSTEM  name: 

Fleet  BaUiHtic  Missile  Submarine 
Demo  Shakedown  Operation  Crew 
Fvaluatjon  ['1  FR  18129  May  lr3.  igBC;, 

CHANGES: 
SYSTEM  NAME: 

Delete  entry  and  replace  with    FB.M 
Submarine  DASO  Crew  Evahiaiion". 

SYSTEM  LOCATION; 

Delete  entry  and  replace  with 
"Strategic  Systems  Programs.  Ndvy 
Department,  Washington.  DC  20376- 

5002," 


CATEGORIES  OF  RECOHOS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  "Record 

of  personnel  performance  during 
DASO. 


PURPOSE(S): 

In  line  three,  replace  "Programs"  for 
"Projects";  in  line  four  replace  "Ten"  for 
"Six." 


RETRlEVABtUTY: 

Delete  entry  a.nti  rppiacfr  with  "NdrTip 
and  ship." 

SAFEGUARDS: 

1-.  line  four,  replace  "Programs"  for 
Project  Office";  in  line  five,  replace 
"Ten"  for  "Six". 


SYSTEM  MANAOER(S)  AND  AODRESS: 

Delete  entry  and  replace  with 

"Diiector,  Strategic  Systems  Prcsran^'i, 
Department  of  the  Navy,  Washington, 
DC  20376-5002." 


NOTIFICATtON  PROCEDURE: 

Delete  entry  and  replace  v-Hh 
"Individuals  seeking  to  determine 
whether  this  system  of  records  roniaing 
information  about  themselves  should 
aiiiiress  written  inquiries  to  the  Df  pu'v 
Directnr.  Strategic  Systems  PrngTaiTiS 
Depij'tm.t'nl  of  the  Navy  Washinc'cn 
DC  203:^8-5002- 

Request  should  contain  full  name 
military  status,  time  penod  and  ship 
undergoing  DASO.  and  billet  held  " 

RECORD  ACCESS  PROCEDURE: 

Delete  entry  and  replace  v.iih 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
s>stem  of  records  should  addre.ss 
written  mquiries  to  the  Depu'y  l)!:''".  ',:■; 
S'ra'pgic  Systems  Programs,  De-p.ir'rTiii.t 
of  the  Na\-y.  Washmgton.  DC  203"i>- 
5002, 

Request  shijuld  contain  full  name, 
militarj'  status,  time  period  and  ship 
undcigning  D.ASO.  and  biliet  held." 

CONTESTING  RECORD  PROCEDURES: 

Dtlete  entry  and  replace  with  "The 
Department  of  the  Navy  rules  for 
ar,  t'ssing  records  arnj  contesting 
roi. ten's  and  appealing  initial 
determinations  by  the  Individaal 
concerned  are  published  in  Secretary  of 
the  Nav7  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 


N03S01    1 

SYSTEM  NAME: 

i  HM  Sub.manne  D.^SO  Crew 
Evaluation. 

SYSTEM  l.OCATK>fr 

Strategic  Systems  Programs, 
Department  of  the  Navy,  Washington, 
DC  20376-5002. 

CATEGORIES  Of  IMDIVIDUALS  COVERFD  BY  TME 

SYSTEM; 

Officer  and  enlisted  personnel  in 
responsible  positions  within  the 
Weapons  and  Navigation  Department  of 
both  crews  of  a  Fleet  Ballistic  Missile 
fFBM)  Submarine  undergoing 
Demonstration  and  Shakedown 
Operations  [DASO). 

CATEOORIES  Of  RECORDS  IN  THE  SYSTEM: 

Record  of  personnel  performance 
during  DASO. 

ALTTHORITY  FOR  MAINTENANCE  OF  THf. 

SYSTEM: 

5  use.  301.  Departmental 
Regulations. 

PURPOSEjS): 

[^(■'paraticin  of  C'ierli:':cat;on  for 
DrpidVTicn!  Messages  bv  'hf  Di-m  inr 


StralT'Cif  Sv'ntpms  P;-rn;rdri«i  .irni 
Commander.  Submanne  Group  len,  and 
development  of  foUow-on  training 
programs. 

ROUTINE  USES  OF  RECORDS  MAt^^T*rNrD  m 
THE  SYSTEM,  INCLUDING  CATEOOKIEP  0»' 
USERS  AND  THE  PURPOSES  Of  SUCH  USFS: 

The  "Blanket  Rouune  Uses    mat 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

raUCIES  AND  PRACTICIS  FOR  fTOBlMG 
RFTPIEVING,  ACCESSING.  RITAINIWQ,  AND 
DISPOSING  OF  RECORDS  !N  THE  SVST-EM 

STORAGE: 

File  folders. 

RFTRIFVABUJTV: 

\,:":.     .'.C    ship. 

SAFEGUARDS. 

Access  restricted  to  Assistant  for 
Weapons  System  Operation  and 
Evaluation  staff,  Strategic  Systems 
Programs  and  Commander,  Submarine 
Group  Ten  staff.  Records  are  stored  in  a 
vault. 

RtTE><TloN  AMO  DiS»PO€AL; 

Maintained  for  at  least  two  years  then 

destroypd  hv  shrrdd'np 

SYSTEM  MAKAGER(S)  AMD  ADORE SS: 

I).;-<-.t,.:    S;:..;!-^,,,,  ^\  s'i  ;'.^  lYograms, 
Department  of  the  Navy,  Washington, 
TX"  ?n?76-v)n2 

NOTIFICATION  PROCEDUME: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Deputy 
Director,  Strategic  Systems  Programs, 
Department  of  the  Navy,  Washington, 
DC  20376-5002. 

Request  should  contain  full  name, 
military  status,  time  period  and  ship 
undergoing  DASO,  and  billet  held, 

RECono  ACCESS  moccmmn: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Deputy  Director. 
Strategic  Systems  Programs,  Department 
of  the  Navy,  Washington,  DC  20376- 
5002. 

Request  should  contain  full  name, 
mihtary  status,  time  period  and  ship 
undergoing  DASO,  and  billet  held. 

CONTESTIWQ  RECORO  PROCIDURIS. 

The  l)t'(',!'-*:-:»':;t  "f  the  Navy  rules  for 
accessing  rtcuids  anii  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
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701;  or  may  be  obtained  from  the  system 

manager 

RECO«0  SOURCE  CATEOOftlES: 

Observauon  of  DASO  Team  and 
questionnaire  Riled  out  by  ship's 
personnel. 

EXEMPTIONS  C;JkiMfD  ^On  ^'-lE  S'S^EM; 

None 


N0441O-2 


SYSTEM  NAME: 

Military  and  Civilian  Employee 
Dependents  Hurricane  Shelter 
Assignment  List  (51  FR  18138,  May  16, 
1986). 

ORANGES: 
S^'STEU  NAME: 

D(  it*-:  entry  and  replace  with 
'  \!:  i-ary/Civilian  Dependents 
Hurricane  Shelter  List". 

SVSTtM  LOCATKHK 

De  e;?  -^riry  and  replace  with  "Naval 
Computer  and  Telecommunications 
S-a'ion.  K-'v  W«><!*  Fl,  33040-5000." 

CATCQO«JE3  Of  INOiViCUALS  COVE»E0  BY  IME 
SYSTEM: 

Delete  entry  and  replace  with 
"Military  personnel  and  civilian 
employees  and  their  dependents  who 
apply  for  assignment  to  the  station's 
hurricane  shelter."' 

CATEOOniES  OF  RECORDS    X   '"-tE   SYS-f  .t 

Delete  entry  and  replace  with  'Names 
and  rates  of  military/civilian  station 
personnel  applying  for  hurricane  shelter 
assignments  for  their  families  and  the 
number  of  their  dependents." 

PURPOSEIS): 

Delete  entry  and  replace  with  'To 
provide  the  Disaster  Preparedness 
Officer  with  information  to  determine 
shelter  logistics  requirements  and  to 
provide  the  shelter  officer  with 
information  to  muster  assigned 
dependents  in  case  of  a  hurricane." 


RE'ENT.ON  AND  IXSPCSAL; 

Delete  entry  and  replace  with 
"Maintained  from  May  through 
December  of  each  year  and  then 
destroyed." 


SYSTEM  MAnAQEA^S)  AMO  AOOtUSS. 

Delete  entry  and  replace  with 
"Disaster  Preparedness  Officer,  Naval 
Computer  and  Telecommunications 
Station.  Key  West.  FL  33040-5000." 

KC'^lFlCATicx  !>«OCE:>unE 

Delete  entry  ana  replace  with 
"Individuals  seeking  to  determine 


whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Disaster 
Preparedness  Officer,  Naval  Computer 
and  Telecommunications  Station.  Key 
VVp<!f  FT  :i:^rk4n-f;nnn  " 

RECOflL  ACCESS  PROCEDURE; 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Disaster 
Preparedness  Officer,  Naval  Computer 
and  Telecommunications  Station,  Key 
West.  FL  33040-5000." 

CONTESTINO  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  "The 
Departnjpnt  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5:  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 


N04410-2 

8YSTE»J  MAt^z. 

Military/Civilian  Dependents 
Hurricane  Shelter  List. 

SYSTEM  LOCATION: 

Naval  Computer  and 
Telecommunications  Station,  Key  West. 
FL  33040-5000. 

CATEGORIES  Of  IHDiVlDUALS  COVEReOSv  THE 

system: 

Military  personnel  and  civilian 
employees  and  their  dependents  who 
apply  for  assignment  to  the  station's 
hurricane  shelter. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Names  and  rates  of  mihtary/civilian 
station  personnel  applying  for  hurricane 
shelter  assignments  for  their  families 
and  the  number  of  their  dependents. 

AUTHORfTY  f  OR  NUINTENANCE  Of  THE 

system: 

5  U.S.C.  301.  Departmental 
Regulations. 

PURPOSE(8): 

To  provide  the  Disaster  Preparedness 
Officer  with  information  to  determine 
shelter  logistics  requirements  and  to 
provide  the  shelter  officer  with 
information  to  muster  assigned 
dependents  in  case  of  a  hurricane. 

POJ-"  -if   „„',;•'-  :>'   !?EC0RDS  MAiNTAiMED  i"^ 
THE  SvS^EM.  iNCLJDIMQ  CATEGORIES  O*^ 
USERS  AND  THE  PUBfOSi  3  Of  SUCH  USES 

The  "Blanket  Routine  uses    that 
appear  at  the  beginning  of  the 


Department  of  the  Navy  s  compilatior 
sy^tpr.s  notices  apply  to  this  system. 

pouoes  and  practices  for  storing, 
retrieving,  accessing.  retaining.  and 
disposing  of  records  in  the  system 

storage: 
File  folder. 

RETRIEVABIUTY: 


SAFEQUARDS: 

File  maintained  in  locked  cabinet  by 
Disaster  Preparedness  Officer. 

RETENTION  AND  DISPOSAL; 

Maintained  from  May  through        , 
December  of  each  year  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Disaster  Preparedness  Officer,  Naval 
Computer  and  Telecommunications 
Station.  Key  West.  VI.  3.]«(vsnnn 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  th:s  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Disaster 
Preparedness  Officer,  Naval  Com.puter 
and  Teiecomm  jnications  Station,  Key 
West,  FL  33040-5000. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Disaster 
Preparedness  Officer,  Naval  Computer 
and  Telecommunications  Station.  Key 
West  FL  33040-5000. 

CONTESTINO  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Military/civilian  command  sponsors 
requesting  hurricane  shelter  for  their 

families. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

N05330-1 
SYSTEM  name: 

Manhour  Accounting  System  (51  FR 
18149,  May  16.  1986). 

CHANGES: 
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CATEGORIES  OF  INOIVIOilAUS  COVERED  BY  THE 

SYSTTM-. 

Delete  '  Active,"  from  entry. 

CATEOORrES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entrv'  and  replace  with  "Record 
contains  such  information  as  N.nme. 
grade/rate,  Social  Secunty  Number, 
or^ani/.qtional  code,  work  center  code, 
grade  code,  pay  rate,  labor  code,  typr 
transaction.  Navy  Enlisted  Code/ 
Military  Occupational  Specialty  (N'EC/ 
MOS),  and  hours  assigned  Data  base 
includes  srhedr.hng  and  assigr.nior.t  of 
work:  skill  level;  tools  issued:  leave: 
temporary  assignments  to  other  areas," 

•  uthormr  for  maintenance  of  tme 
system: 

Delete  entr\'  end  replace  w;th  "b 
L'.S.C.  301.  Departmental  Regiilatmns 
and  Expfutive  Order  9397." 

PURPOSE(S): 

Delete  entry  and  replace  with  "To 

effectively  manage  the  work  force." 


STORAoe: 

Delete  entrv  and  replace  with 
Magnetic  tape  and  paper." 

retrievabiuty; 

Delete  "SSNA "  and  replace  with 
"Social  Security  Number." 


KOTinCATiON  pwoceoure; 

Delete  entry  and  replace  with 
Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  naval  activity 
where  currently  employed. 

The  request  should  include  full  name. 
Social  Security  Number,  address  of 
individual  concerned,  and  should  be 
signed." 

RECORD  ACCESS  PROCEDURE; 

Delete  entry  end  replace  with 
!.-:Jiv,.i;;,i;s  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  commanding 
officer  of  the  naval  activity  where 
currently  employed. 

.     The  request  should  include  full  name. 
Social  Security  Number,  address  of 
individual  concerned,  and  should  be 
signed." 

CONTESTING  RECORD  f>ROCEDURE: 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  determinations 
by  the  individual  concerned  are 
published  in  Secretary  of  the  Navy 


Instruction  5211.5;  32  CFR  part  "01;  or 
ma\  be  obtained  from  the  system 

manager." 

RECORD  SOURCE  CATEGORIES; 

Delete  ertr\'  ard  replace  with 
'Indi\adual,  correspondence,  and 
personnel  records." 


N0533{>-1 

SYSTEM  NAME: 

Manhour  Accounting  System. 

SYSTEM  location: 

Or^iinizationa!  elements  of  the 
Department  of  the  Navy.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 


Mil);-- 


"V'  a: 


'.d  civilian  personnel. 


CATEGORIES  Of  RECORDS  IN  TMl  SYSTEM: 

Record  contains  such  information  as 
name,  grade/rate.  Social  Security 
Number,  organizational  code,  work 
center  code,  grade  code,  pay  rate,  labor 
code,  type  transaction,  hours  assigned. 
Data  base  includes  scheduling  and 
assignment  of  work;  skill  level;  tools 
issued;  lea\  e;  tempornry  assignments  to 
other  areas 

ALJTMORITY  FOR  MAINTENANCE  Of  THE 
SYSTEM; 

5  U  S.C  301.  Departmental 
Regulations  and  Executive  Order  9397. 

RURPOSE(S); 

To  effectively  manage  the  work  force. 

ROUTINE  USES  Of  RECO««DS  MA!KTA;NED  IN 
TM£  SYSTEM,  INCLUDING  CATEGOPIES  Of 
USESS  AND  THE  PURPOSES  OF  SUCH  USf  S 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  of  records  notices  apply  to  this 

system. 

POLICIES  AND  PfiACryCtS  FOR  STOKlNQ, 

^EraiEVING,  ACCESSING,  RtTAINIHQ,  fcND 
DISPOSIMG  OF  RECORDS  IN  TH^  SYSTEM: 

STORAGE: 

Magnetic  tape  and  paper. 

BeTPIEVABIUTY: 

Name,  organization  code.  Social 
Security  Number,  and  work  center. 

SAFEGUARDS: 

Files  are  stored  in  a  limited  access 
area.  Information  provided  via  batch 
processing  is  of  a  predetermined  and 
strictly  formatted  nature. 


RETENTION  AND  DISPOSAL 

Individual  personal  data  are  retained 
only  for  that  period  of  time  that  an 
individual  is  assigned.  Upon  departure 
of  an  individual,  personal  data  are 
deleted  from  the  records  and  history 
records  are  not  maintained. 

iVSTEM  MANAOER(S)  AND  ADORrSE 

The  commanding  officer  of  the 
activity  in  question.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

NOTIFfCATION  PWOCtiXIRf..  « 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
addn  s^  w-  tten  inquiries  to  the 
commanding  officer  of  the  naval  activity 
where  currently  employed.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

The  request  should  in>  tu(1e  full  name, 
Social  Security  Nun. t>er  acdress  of 
individual  concerned,  and  should  be 
piffTipd 

RECORD  ACCESS  PROC&OWRE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  commanding 
officer  of  the  naval  activity  where 
currently  employed.  Official  mailing 
addresses  are  pubUshed  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

The  request  should  include  full  name, 
Social  Security  Number,  address  of 
individual  concerned,  and  should  be 
signed. 

COWTkSTi>40  RECORD  PROCEDURE: 

1  ht  Depo;i.;.t;nt  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  determinations 
by  the  individual  concerned  are 
published  in  Secretary  of  the  Navy 
Instructiuii  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RrCORD  SO-JfCt  CA'fOOBItS: 

liiiiiviciucii.  uurrtspunoence,  and 
personnel  records. 

f./:tS4F'Tl,ONS  CLAlMtD   FO'ft  I'Hl   £  v  STCIC 

None. 

N'"M,40'.  1 

Combined  Federal  Campaign/Navy 
Relief  Society  (51  FR  18149.  May  16. 
1986). 
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CHANGES; 


CATEGORIES  or  RECOBOS  IN  The  S-S^EM- 

Delete  entry  and  replace  with 
"Names,  addresses.  Social  Security 
Numbers,  payroll  identifying  data, 
contributor  cards  and  lists." 


PUBPOSEiS): 

D; 'je  entry  and  replace  with  "To 
manage  the  Combined  Federal 
Campaign  and  Navy  Relief  Society  Fund 
drives  and  provide  respective  campaign 
coordinators  with  necessary 
information." 


STORAGE 

Replace  "punched  cards,"  with  "and" 


SAIVQUMDS: 

Delete  entry  and  replace  with  "Access 
is  limited  and  provided  on  a  need  to 
know  basis  only.  Records  are  locked  in 

safes  and/or  guarded  offices." 


NOT^FICATIC"  fSOCEDORE: 

Deiete  entry  and  replace  with 
"Individuals  seeking  to  determine 
v.hether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  naval  activity 
where  currently  or  previously  employed. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

The  request  should  include  full  name. 
Social  Security  Number,  address  of-4he 
individual  concerned,  and  should  be 
signed  " 

BECORO  ACCESS  PROCED'JKE 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  conamanding 
officer  of  the  naval  activity  where 
currently  or  previously  employed. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

The  request  should  include  full  name. 
Social  Security  Number,  address  of  the 
individual  concerned,  and  should  be 
si2!ied." 

COKTESTIHQ  RECORD  PROCEDURE 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 


contents  and  appealing  determinations 
by  the  individual  concerned  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701:  or 
may  be  obtained  from  the  system 
manager." 


N05340-1 

SYSTEM  NAME: 

Combined  Federal  Campaign/Navy 
Relief  Society. 

SYSTEM  location: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

CATEOOniES  OF  INDIVIDUALS  COvf  »FD  Bv  tmj 

system: 

All  assigned  personnel. 

CATEGORIES  OF  RECORDS  IN  THE  S  •  3T E M: 

Names,  addresses.  Social  Security 
Numbers,  payroll  identifying  data, 
contributor  cards  and  lists. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Executive  Orders  9397  and  10927. 

PURPOSE(S): 

To  manage  the  Combined  Federal 
Campaign  and  Navy  Relief  Society  Fund 
drives  and  provide  the  respective 
campaign  coordinator  with  necessary 
information. 

ROUTINE  USES  OF  RECOftOS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINQ  CATEGORIES  OF 
USERS  AMD  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  that 
appear  at -the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUCtES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  S«  S^E\) 

STORAGE: 

File  folders,  card  files,  and  magnetic 
tape. 

RETRIEVABlLmr: 

Name.  Social  Security  Number,  and 
organization. 

SAFEGUARDS: 

Access  is  limited  and  provided  on  a 
need  to  know  basis  only.  Records  are 
locked  in  safes  and/or  guarded  offices. 

ac'FNTION  AND  disposal: 

Records  are  maintained  for  one  year 
or  completion  of  next  equivalent 
campaign  and  then  destroyed. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
pubhshed  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 

notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  naval  activity 
where  currently  or  previously  employed. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

The  request  should  include  full  name, 
Social  Security  Number,  address  of  the 
individual  concerned,  and  should  be 
signed. 

RECOPD  ACCESS  PROCEDURE 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  commanding 
officer  of  the  naval  activity  where 
currently  or  previously  employed. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

The  request  should  include  full  name, 
Social  Security  Number,  address  of  the 
individual  concerned,  and  should  be 
signed. 

CONTESTING  RECORD  PROCEDURE: 

The  Departmer/i  of  the  Nd\y  rules  for 
accessing  records  and  contesting 
contents  and  appealing  determinations 
by  the  individuaJ  concerned  are 
published  in  Secretary  of  the  Na\'y 
Instruction  5211.5:  32  CFR  part  701:  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Pajrui-  flies,  acministrative  personnel 
files,  contributors. 

EXEMPTIONS  CLAIMED  FOR  ''HE  SVSTE>J, 

None. 

N05512-1 
SYSTEM  NAME. 

V  t  r  itie  Control  System  (51  FR  18155. 
May  16, 1986).      ' 

CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM; 

Delete  entry  and  replace  with 
"Individuals  who  have  registered  their 
vehicles,  boats,  or  trailers  at  a  Navy 
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installation;  individuals  who  have 
applied  for  a  Government  Motor  Vehicle 
Operator's  license;  and  individuals  who 
possess  a  Government  Motor  Vehicle 
Operator's  license  with  authority  to 
operate  government  vehicles." 

CATIOORIES  OF  RECORDS  fN  THE  SVSTEM: 

Delete  entry  and  replace  with  "File 
contains  records  of  each  individual  who 
has  registered  a  vehicle  on  the 
installation  concerned  to  include  decul 
data,  insurance  information,  state  of 
registration  and  identification. 
Applications  may  contain  such 
information  as  name,  date  of  birth. 
Social  Security  Number,  Driver's  license 
information  (i.e.,  height,  weight,  hair  and 
eye  color),  place  of  emplo^-ment,  dri\1ng 
record.  Military  ID  information,  etc. 

File  also  contains  records/notations 
of  traffic  violations,  citations. 
suspensions,  applications  for 
government  vehicle  operator  s  fU  card, 
operator  qualifications  and  record 
licensing  examination  and  performance, 
record  of  failures  to  qualify  for  a 
Government  Motor  Vehicle  Operator's 
permit,  record  of  government  motor 
vehicle  and  other  vehicle's  accidents, 
and  information  on  student  driver 
training." 


A'JTHORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Add  "and  Executive  Order  939" 
the  end  of  the  entr/. 


to 


PURPOSE(S): 

Delete  entry  and  replace  with  "To 
provide  a  record  of  each  individual  who 
has  registered  a  vehicle  in  an 
installation  to  include  a  record  on 
individuals  authorized  to  operate  official 
government  vehicles." 


storage: 

Delete  entry  and  replace  with  Paper 
records  in  file  folders,  card  files,  and  on 
magnetic  tape." 


SAFEGUARDS: 

Delete  entry  and  replace  with 
Lim.ited  access  provided  on  a  need  to 
know  basis  only.  Information 
maintained  on  computers  is  password 
protected.  Files  maintained  in  locked 
and/or  guarded  office." 

RETtMTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Records  are  maintained  for  one  year 
after  transfer  or  separation  from  the 
installation  concerned.  Paper  records 
are  then  destroyed  and  records  on 
magnetic  tapes  erased." 


NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  wilh 
individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commanding  Officer  or  head  of  the 
activity  where  assigned.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

Written  requests  should  contain  full 
name  and  Social  Security  Number,  and 
request  m.ust  be  signed.  " 

RECORD  ACCESS  PROCEDURES: 

Dt=iete  entry  and  replace  with 
individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Commanding 
Officer  or  head  of  the  activity  where 
assigned.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
rompilation  of  systems  of  records 
notices. 

Written  requests  should  contain  full 
name  and  Social  Security  Number,  and 
requests  must  be  signed." 

CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  "The 
Dopaftm.ent  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  m  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 

RECORD  SOURCE  CATEGORIES; 

Delete  entry  and  replace  with 
"Individual  concerned,  driving  record, 
insurance  papers,  activity 
correspondence,  investigators  reports, 
and  witness  statements." 


N05512-1 

SYSTEM  NAME: 

Vi'hicie  Control  System. 

SYSTEM  location: 

Organizational  elements  of  the 
Department  of  the  Na\7.  Official  mailing 
addresses  are  published  as  an  appendix 

to  the  Navy's  compilation  of  systems  of 

records  notices. 

categories  of  individuals  covered  By  TKE 

system: 

Individuals  who  have  registered  their 
vehicles,  boats,  or  trailers  at  a  .Na\y 
installation;  individuals  who  have 
applied  for  a  Government  Motor  Vehicle 
Operator's  license;  and  individuals  who 
possess  a  Government  Motor  Vehicle 
Operator's  license  with  authority  to 
operate  government  vehicles. 


CATEGORIES  OF  RECORDS  IN  TMf  SvSTrM: 

File  contains  records  of  each 
individual  who  has  registered  a  vehicle 
on  the  installation  concerned  to  include 
decal  data,  insurance  information,  state 
of  registration  and  identification. 
Applications  may  contain  such 
information  as  name,  date  of  birth. 
Social  Security  Number,  Driver's  hcense 
information  (i.e..  height,  weight,  hair  and 
eye  color),  place  of  employment,  driving 
record.  Military  ID  information,  etc. 

File  also  contains  records/notations 
of  tragic  violations,  citations, 
suspensions,  applications  for 
government  vehicle  operator's  ID  card, 
operator  qualifications  and  record 
licensing  examination  and  performance, 
record  of  failures  to  qualify  for  a 
Government  Motor  Vehicle  Operator's 
permit,  record  of  government  motor 
vehicle  and  other  vehicle's  accidents, 
and  information  on  student  driver 
training.  ^- 

iUTMORlTY    FOR  MAIHTENANCI   Of    Tut 
SYSTEM; 

5  U.S.C.  301,  Departmental 
Regulations  and  Executive  Order  9397. 

PURPOSE!  S). 

To  provide  a  record  of  each  individual 
who  has  registered  a  vehicle  in  an 
installation  to  include  a  record  on 
individuals  authorized  to  operate  official 

gnvpmmfnt  vphii^le* 

ROUTINE  USES  OF  RECORDS  mAlh'' AINED  IN 
THE  SVSTEM.  INCLUDINO  CATEOORIFS  OF 

l.tSERS  AND  THE  PURPOSES  OF  SyCM  USES: 

I' ''I      t :, r !: i ►.  I ■•  ^  '•;.'::. r  I    - >.  ^     • '  . , ' 

appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  fOB  S"rOErNG 
RETRIEVING,  ACCESSING.  HEiAIWINQ    »,»(D 
DISPOSING  Of  RECORDS  IN  THE  SvSTfM 

STORAGE 

Paper  records  in  file  folders,  card  files, 
and  on  magnetic  tape. 

rethievabiuty: 

Name,  Social  Security  Number,  case 
number,  and  organization. 

SAFEGUARDS: 

L;n..tLd  access  provided  on  a  need  to 
know  basis  only.  Information 
maintained  on  computers  is  password 
protected.  Files  maintained  in  locked 

and/or  Bsiarded  office. 

RETENTION  AND  DISPOSAL: 

Records  are  maintamed  for  one  year 
after  transfer  or  separation  from  the 
installation  concerned.  Paper  records 
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a:e  then  destroyed  and  records  on 
magnetic  tapes  erased. 

SVSITM  MANAaER(3)  AND  ADDRESS: 

Con^.rr.ar.ding  officer  of  the  activity  in 
q_e>t:or.  Official  mailing  addresses  are 
p_'j   shed  as  an  appendix  to  the  Navy's 
co~.p;.a':on  of  systems  of  records 
notices 

N0T1F1CAT10«*  l»f<OC£DU«E; 

Individuals  seeking  to  determine 
vv  hether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commanding  Officer  or  head  of  the 
activity  where  assigned.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

Written  requests  should  contain  full 
name  and  Social  Security  Number,  and 
recuest  must  be  signed. 

RECO«D  Access  PflOCEOUnES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquines  to  the  Commanding 
Officer  or  head  of  the  activity  where 
assigned.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

Written  requests  should  contain  full 
name  and  Social  Security  Number,  and 
requests  must  be  signed. 

CO^^TESTiNQ  RECORD  f>«OCEDUPES 

The  Departirent  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701:  or  may  be  obtained  from  the  system 
r:ianager. 

RECORD  SOURCE  CATEGORIES; 

individuai  concerned,  driving  record, 
insurance  papers,  activity 
correspondence,  investigators  reports. 

and  witnp'is  st^tPTrients. 

EXEMPT10*<S  Ci_AiMED  FO«  THE  SrSTEM; 

None.  I 

[FR  Doc  92-9377  Filed  4-21-92:  8:45  am] 
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DEPARTMENT  OF  EDUCAflON 

National  Assessment  Governing 
Board 

NatJona'  Assessment  of  Educational 
Progress 

agemcy:  National  Assessment 
Governing  Board;  Education. 
action:  Notice. 


suMMAfly;  The  National  Assessment 
Governing  Board  (the  Board]  is 
announcing  recommendations  for  non- 
mandated  subjects  to  be  assessed  by  the 
National  Assessment  of  Educational 
Progress.  The  Board  seeks  comment 
from  the  public  on  these  preliminary 
recommendations  and  on  whether  the 
Board  should  consider  selecting 
additional  subjects  to  assess. 
DATES:  Comments  must  be  received  by 
May  29, 1992. 

ADDRESSES:  Comments  should  be  sent 
to  Assistant  Director,  Policy  and 
Research.  National  Assessment 
Governing  BoardL  1100  L  Street,  N'W., 
suite  7322.  Washington,  DC  20005-4013. 
FOB  FURTHEB  IHFORMATION  CONTACT: 
Ray  Fields,  National  Assessir.ent 
Governing  Board.  1100  L  Street,  NW., 
suite  7322,  Washington.  DC  20005-4013, 
Telephone:  202-357-6938. 
SUPPLE  M E N '  A  '•> '    ncohmation:  The 
Board  anu  me  .\cinunai  Assessment  of 
Educational  Progress  fNAEP)  are 
authorized  under  the  General  Education 
Provisions  Act  (the  Act).  The  purpose  of 
NAEP  is  to  assess  the  academic 
performance  of  students  in  grades  4.  8 
and  12  In  various  subjects.  First 
conducted  in  1969,  NAEP  is  the  nation's 
only  regular,  continuing  nationally 
representative  measure  of  student 
performance.  Beginning  in  1990  on  a  trial 
basis,  NAEP  also  collects  and  reports 
state-representative  data  on  student 
performance.  The  Board  formulates  the 
policy  guidelines  for  NAEP.  Section 
406(i){6](A)(ii)  of  the  Act  authorizes  the 
Board  to  select  the  subject  areas  to  be 
assessed  by  NAEP.  Section  406(i)(2)  of 
the  Act  mandates  assessments  of 
reading  and  mathematics  at  least  once 
every  two  years,  of  writing  and  science 
at  least  once  every  four  years,  and  of 
history  and  geography  at  least  once 
every  six  years:  in  addition,  this  section 
provides  that  other  non-mandated 
subjects  may  be  assessed  as  selected  by 
the  Board. 

Beginning  in  June,  1990  and  continuing 
through  March.  1992,  the  Board  invited 
and  received  suggestions  on  non- 
mandated  subjects  to  consider.  This 
includes  responses  to  the  Board's  June  6. 
1990  notice  in  the  Federal  Register,  and 
recommendations  from  the  National 
Education  Goals  Panel,  state  assessment 
directors  through  the  Council  of  Chief 
State  School  Officers,  the  National 
Endowment  for  the  Arts,  and  the 
National  Council  on  Economic 
Education. 

On  March  8. 1992,  the  Board  adopted 
a  resolution  that  the  subjects  of  the  arts, 
civics,  world  history,  foreign  language 
and  economics,  as  well  as  the 
competencies  identified  by  the 


Department  of  Labor  Secretary's 

Commission  on  .Achieving  Neces9ar>' 
Skills  (SCANS),  shall,  subject  to  the 
availability  of  funds,  be  assessed 
through  the  year  2000  by  the  NAEP.  As  a 
part  of  the  same  resolution,  the  Board 
created  the  ad  hoc  Committee  on  the 
Future  of  NAEP.  One  of  the 
responsibilities  of  this  committee  is  to 
develop  recommendations  to  the  Board 
for  a  schedule  of  non-mardated  subjects 
to  be  tested  by  NAEP  over  a  ten  year 
period  beginning  in  1996. 

The  committee  intends  to  use 
comments  received  m  response  to  this 
notice  in  its  deliberations.  The 
committee  recognizes  the  importance  of 
this  initiative  to  select  non-m.andated 
subjects  for  asse.ssmen'  by  NAEP. 
especially  in  light  of  the  January  24, 1992 
resolution  of  the  National  Education 
Goals  Pane!  that  .NAEP  should  be  used 
as  the  primary  source  of  data  for 
measuring,  through  the  decade,  the 
natibn's  and  individual  states'  progress 
in  student  achievement  in  grades  4,  8 
and  12.  Further,  the  committee 
anticipates  that  comments  will  assist  in 
makiiig  determinations  to  achieve  a 
balance  between  what  is  desirable  to 
assess  from  the  perspective  of  subject 
matter  necessary  for  a  literate  society, 
an  informed  body  politic,  and  a  robust 
economy  and  what  is  feasible  to  assess 
within  constraints  of  resources  and 
technical  capability, 

The  committee  is  particularly 
interested  in  receiving  comments  that 
will  help  it  address  the  following 
questions: 

1.  In  what  order  of  pnonty  shouid 
assessments  be  conducted  in  the 
subjects  of  the  arts,  civics,  world 
history,  foreign  language  and  economics, 
and  the  competencies  identified  by 
SCANS? 

2.  What  other  subipcfs.  if  any.  should 
be  considered'  What  is  the  rationale  for 
including  such  subjects? 

3.  What  criteria  should  be  considered 
in  determining  whether  to  recommend  a 
non-mandated  subject  for  assessment, 
for  determining  the  order  in  which  non- 
mandated  subjects  will  be  assessed,  and 
in  determ.ining  the  frequency  by  which  a 
specific  non^mandated  subject  should  be 
assessed? 

4.  For  each  subject,  are  assessm.ents  in 
the  three  grades  N.AEP  is  required  to 
study  (grades  4.  8  and  12]  appropriate  or 
would  a  subject  be  best  suited  to  only 
one  or  two  of  those  grades? 

5.  For  each  subject,  in  addition  to 
reporting  at  the  .national  level,  would 
state-level  reporting  be  appropriate? 

6.  With  respect  to  assessing  foreign 
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assessed  and  which  grades  would  be 
appropriate? 

7.  With  respect  to  SCANS 
competencies,  should  there  be  a 
separate  assessment  or  should  the 
competencies  be  embedded  in  test  items 
in  subject  area  assessments? 

Comments  need  not  be  limited  to 
these  questions  nor  need  they 
necessarily  address  these  questions. 

Dated:  April  16. 1992. 

Roy  Truby, 

Executive  Director.  National  Assessment 
Governing  Board 

[FR  Dor  92-9284  Filed  4-21-92;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Proposed  Finding  of  No  Significant 
Impact;  Fermilab  Main  Injector,  Fermi 
National  Accelerator  Laboratory 

agency:  Department  of  Energy. 
ACTION:  Proposed  Finding  of  No 
Sirp.ificant  Impact  (FONSI). 

summary:  The  Department  of  Energy 
LKjF)  has  prepared  an  Environmental 
■\ss  ssment  (EAJ.  DOE/FL^-0543,  for  the 
proposed  construction  and  operation  of 
the  Fermilab  Main  Injector  (FMI) 
accelerator  at  the  Fermi  National 
Accelerator  Laboratory  (Fermilab)  in 
Batavia,  Illinois.  The  accelerator  would 
be  housed  in  a  ring  enclosure  having  a 
circumference  of  about  two  miles.  The 
FMI  complex  would  include  the 
necessary  beamlines  to  connect  to 
existing  facihties.  service  buildings,  an 
assembly  building,  and  a  new  345  kV 
substation  with  connecting  electric 
power  lines  The  proposed  action  would 
include  cooling  ponds,  access  roads, 
service  utilities,  and  landscaping.  The 
FMI  construction  would  affect  135  acres 
of  the  6,800-acre  Fermilab  site. 
Completion  of  the  proposed  action 
would  make  it  possible  to  realize  the  full 
scientific  potential  of  Fermilab's  high 
energy  physics  well  into  the  21st 
century. 

Based  on  the^enalysis  in  the  EA,  DOE 
believes  that  the  proposed  action  would 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  ihe  National  Environmental  Policy 
Act  of  1969,  42  U.S.C.  4321  et  seq.  that 
would  require  the  preparation  of  an 
environmental  Impact  Statement  (EIS). 
Therefore,  the  DOE  proposes  to  issue  a 
Finding  of  \o  Significant  Impact 
(FONSI).  The  proposed  FONSI  and  the 
EA  are  being  made  available  for  public 
comment  for  a  period  of  30  days 
following  the  date  of  this  notice. 
Comments  postmarked  within  the  30- 


day  public  comment  period  will  be 
considered  by  DOE  prior  to  a  final 
determination  whether  to  issue  a  FONSI 
or  to  prepare  an  environmental  impact 
statement  for  the  proposed  FMI  project. 

Description  of  the  Proposed  Action 

The  proposed  action  consists  of  the 
construction  and  operation  at  Fermilab 
of  a  150  GeV  Main  Injector  accelerator 
and  associated  facilities,  including 
beamlines  to  connect  to  the  existing 
Tevatron,  Antiproton  Source,  and  Fixed 
Target  experimental  areas.  It  would 
replace  the  20-year-old  Main  Ring 
accelerator  that  is  housed  in  the  4-mile 
circumference  Tevatron  ring  enclosure. 
Many  of  the  components  of  the  Main 
Ring  accelerator  would  be  reutilized  in 
thePML 

Luminosity  is  a  term  used  to  measure 
the  rate  of  interactions  of  counter- 
rotating  beams  of  particles  at  their 
collision  areas.  The  primary  goal  of  the 
proposed  project  is  to  increase  the 
luminosity  of  antiproton-proton 
interactions  at  the  two  existing  Fermilab 
collider  detector  facilities  by  as  much  as 
five-fold.  It  will  also  increase  the 
intensity  of  protons  for  fixed  target 
Tevatron  operations  by  about  three-fold. 
Specifically  provided  for  in  the  scope  of 
the  proposed  project  are: 

a.  Construction  of  the  ring  enclosure, 
service  buildings,  utilities,  and 
fabrication  of  new  technical 
components,  including  dipole  magnets 
and  power  supphes. 

b.  Construction  of  beamline 
enclosures,  service  buildings,  utilities, 
and  technical  components  required  to 
implement  an  8  GeV  Booster-to-FBI 
beam  line,  150  GeV  proton  and 
antiproton  FBI-to-Tevatron  beam 
transfer  lines,  and  a  120  GeV  FBI-to-Anti 
Proton  Production  Target  beamline. 

c.  Fabrication  of  technical 
components  required  to  implement  the 
delivery  of  120  GeV  beam  from  the  FMI 
to  the  Fixed  Target  research  areas. 

d.  Modifications  to  the  F-Zero  section 
of  the  Tevatron  which  are  required  for 
installation  of  the  150  GeV  proton  and 
antiproton  transfer  lines. 

e.  Construction  of  an  assembly 
building  to  house  the  fabrication, 
assembly  and  quality  assurance  of 
technical  components. 

f.  Construction  of  a  new  345  Kv 
substation  and  approximately  ZVt  miles 
of  power  lines  for  delivery  of  electric 
power  to  the  FMI  site. 

Alternatives 

Two  alternatives  to  the  proposed 
action  are  considered  in  the  EA:  (1)  No 
action,  and  (2)  construction  at  other 
sites  within  Fermilab.  Taking  no  action 
would  mean  not  constructing  the  FMI 


accelerator,  and  continuing  operations 
at  Fermilab  under  current  management 
practices.  The  no  action  alternative 
would  result  in  no  alteration  of  wetlands 
or  the  floodplain  of  Indian  Creek. 
Because  of  technical  constraints 
associated  with  the  design  of  beamlines. 
the  FMI  must  be  sited  at  oile  of  six 
straight  sections  of  the  Tevatron.  Siting 
the  FMI  along  straight  sections  of  the 
Tevatron  would  involve  the  disturbance 
of  approximately  27  acres  of  wetlands,  a 
site  listed  in  National  Register  of 
Historic  Places,  and  almost  all  of  the 
reconstructed  native  prairie.  The  second 
alternative  would  be  technologically 
and  environmentally  unacceptable. 

Environmental  Impacts 

The  EA  analyzes  the  impacts  of  the 
construction  and  operation  of  the  FMI. 
DOE  had  developed  a  draft  Mitigation 
Action  Plan  (MAP)  for  implementation 
of  mitigative  measures  designed  to 
minimize  the  significance  of  potential 
environmental  impact.  The  draft  MAP 
which  is  included  as  Appendix  C  of  the 
EA,  will  be  revised,  as  appropriate, 
based  on  public  comments.  The 
following  is  a  summary  of  the 
environmental  consequences  of  the 
proposed  action. 

Impacts  to  Floodplain/Wetlands 

The  construction  of  the  FMI  would 
require  permanently  filling  about  six 
acres  of  existing  wetlands.  The  FMI  has 
been  designed  to  minimize  the  impact 
on  wetlands.  The  plan  is  to  construct 
about  eight  and  one-half  acres  of  new 
wetlands  to  offset  the  filled  wetlands. 
On  August  13, 1991,  the  U.S.  Army  Corps 
of  Engineers  (COE)  issued  DOE  a  permit 
pursuant  to  section  404  of  the  Clean 
Water  Act  to  fill  the  wetlands.  On  June 
4, 1991,  the  Illinois  Environmental 
Protection  Agency  issued  a  water 
quality  certification  pursuant  to  section 
401  of  the  Clean  Water  Act.  The  third 
agency  involved  in  the  joint  permit 
application,  the  Illinois  Department  of 
Transportation/Division  of  Water 
Resources  (IDOT/DWR),  has  reviewed 
the  proposed  alteration  of  Indian  Creek 
and  its  floodplain,  and  has  given 
preliminary  approval,  the  IDOT/DWR 
must  approve  the  final  construction 
drawings  before  ground  breaking  can 
commence.  A  Floodplain/Wetlands 
Assessment,  incorporated  in  the  EA, 
analyzes  the  proposed  action's  effect  on 
the  wetlands,  and  the  compensatory 
measures  that  would  be  taken.  The 
Floodplain/Wetlands  Assessment 
analyzes  the  disturbance  to  Indian 
Creek's  existing  100-year  floodplain  and 
the  mitigation  measures  that  would  be 
taken  to  compensate  for  the  disturbance. 
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No  negative  impacts  due  to  flooding  are 
expected  from  construction  of  the  FMI. 
In  accordance  with  the  DOE  Regulations 
for  Compliance  with  Floodplain/ 
Wetlands  Environmental  Review 
Requirements  (10  CFR  part  1022).  a 
Notice  of  Floodplain  and  Wetlands 
I-  . '-'.:    -np-"  was  published  in  the 
Federal  Register  on  June  11, 1991  (56  FR 
26806);  no  comments  were  received. 

Impacts  to  Ecology 

Experts  in  birds,  insects,  amphibians, 
reptiles  and  mammals  have  conducted 
field  surveys  in  the  FMIO  construction 
area.  Suitable  habitat  and  the  presence 
or  absence  of  the  listed  species  have 
been  recorded,  and  the  consultants' 
reports  are  referenced  in  the  EA.  No 
threatened  or  endangered  species  would 
be  affected  by  FMI  construction  or 
operation.  As  is  discussed  in  the  EA. 
particular  attention  has  been  paid  to  a 
great  blue  heron  rookery,  inside  the 
proposed  FMI,  which  was  used  until  the 
summer  of  1990.  In  1991,  the  herons  did 
not  return  to  this  area  but  used  another 
nesting  area  on  the  Fermilab  site.  An 
ornithologist  has  formulated 
recommendations  concerning  protection 
of  the  rookery  inside  the  proposed  FMI 
and  other  migratory  fowl  in  the  area. 
The  recommendations  (including  a  plan 
for  construction  date  restrictions)  will 
be  followed  by  DOE  as  part  of  the 
proposed  action  if  the  herons  return  to 
the  rookery  inside  the  FMI. 

Radiation  Impacts  I 

Operation  of  the  proposed  FMI  would 
result  in  insignificant  amounts  of 
radioactive  emissions  to  the  air  and 
releases  to  soils.  Fermilab's  radionuclide 
emissions  to  the  atmosphere  after  the 
FMI  becomes  operational  would  result 
in  a  dose  to  a  hypothetical  individual  at 
the  site  boundary  of  0.33  mrem/yr  under 
typical  operating  conditions.  The 
maximum  dose  at  the  site  boundary 
from  the  current  Tevatron  operation 
with  the  Main  Ring  accelerator  is 
estimated  to  be  0.029  mrem/yr.  Even 
with  conditions  maximized,  the 
cuimulative  emissions  for  Fermilab  with 
the  FMI  would  result  in  a  dose  to  a 
hypothetical  individual  at  the  site 
boundary  of  1.0  mrem/yr.  Thus. 
Fermilab's  radionuclide  emissions  as  a 
result  of  FMI  operations  would  result  in 
•  a  dose  to  a  member  of  the  public  of  less 
than  one-tenth  of  the  U.S.  EPA's 
standard  of  10  mrem/yr  for  airborne 
radionuclide  emissions  from  DOE 
facilities. 

The  proposed  FMI  has  been  designed 
to  ensure  ample  protection  to  Fermilab 
employees  and  to  the  public  from 
ppnetrating  radiation.  Appropriate 
shielding  would  be  used  to  prevent  any 


significant  increase  over  historical 
levels.  It  is  anticipated  that  FMI 
operations  would  not  result  in  a 
detectable  levels  of  accelerator- 
produced  radionuclides  in  surface 
waters,  sediments,  or  groundwater.  No 
significant  offsite  or  on-site  impact  from 
an  accident  is  expected  at  FMI. 

Culumative  Impacts 

No  significant  cimiulative  or  long-terir. 
environmental  effects  are  expected  to 
result  from  the  proposed  action.  The 
power  consumption  of  Fermilab  would 
be  increased  by  25%  over  that  consumed 
irt  fiscal  year  1990  but  could  be  met  by 
existing  capacity. 

Proposed  Determination 

Based  on  the  analyses  in  the  EA.  the 
DOE  believes  that  the  proposed 
construction  and  operation  of  the  FMI  at 
the  Fermilab  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  the  National 
Environmental  Policy  Act  of  1969. 
Therefore,  the  DOE  proposes  to  issue  a 
Finding  of  No  Significant  Impact 
(FONSl). 

Public  Availability 

The  EA  and  the  proposed  FONSI  are 
being  made  available  for  public  review 
for  a  period  of  30  days  following  the 
date  of  this  Notice.  Following 
completion  of  the  public  review  period, 
the  DOE  will  consider  comments 
received  prior  to  making  a 
determination  on  whether  to  issue  a 
FONSI  or  to  prepare  an  environmental 
impact  statement  for  the  proposed  FMI 
project.  Comments  should  be  addressed 
to  Mr.  Mravca  at  the  following  address 
and  postmarked  no  later  than  30  days 
after  publication  of  this  Notice  to  ensure 
consideration.  Comments  postmarked 
after  the  date  will  be  considered  to  the 
extent  practicable. 

Copies  of  this  EA  (DOE/EA-0543)  are 
available  from;  Andrew  E.  Mravca. 
Manager,  Batavia  Area  Office.  U.S. 
Department  of  Energy.  P.O.  Box  500, 
Batavia,  Illinois  60510,  (708)  840-3281. 

For  further  information  regarding  the 
DOE  NEPA  process,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Oversight,  U.S.  Department  of  Energy. 
1000  Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  586^1600 
or  (800)  472-2756. 

Issued  in  Was.hington,  DC.  this  14th  day  of 
April,  1992. 
Paul  L  Ziemer, 

Assistant  Secretary.  Environment.  Safety  and 
Health. 

(FR  Doc  92-9399  Filed  4-21-92;  8:45  am] 
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Wetland  Involvement  Notification  for 
Site  Characterization  Activities  at  the 
Department  of  Energy's  Pinellas  Plant 
at  Largo.  FL 

agency:  Department  of  Energy 

(DOE). 

action:  Notice  of  wetland  involvement 

summary:  Pesulations  at  10  CFR  part 
1022  require  DOE  to  evaluate  actions  it 
may  lake  in  a  wetland  in  order  to  ensure 
proper  consideration  of  protection  of  the 
wetland  in  decision  making.  As  soon  as 
practicable  after  a  determination  that  a 
wetland  n-.ay  be  ir.vo'.ved.  the 
regulations  require  that  public  notice  be 
published  m  the  Federal  Register, 
including  a  description  of  the  proposed 
action  and  its  location.  DOE  proposes  to 
carry  out  site  characterization  activities. 
some  of  which  would  be  withi.n 
designated  wetland  areas,  at  its  Pinellas 
Plant  located  in  Largo,  Flonda.  These 
activities  would  be  designed  to  avoid  or 
minimize  impacts  to  wetlands  and 
would  be  performed  as  part  of  the 
Pinellas  Plant  Resource  Conservation 
and  Recovery  Act  (RCR.-^l  Facility 
Investigation  required  by  section  3004(u) 
of  RCRA.  as  amended  by  the  hazardous 
and  Solid  Waste  Amendments  (HSWA). 
These  requirements  are  described  in  the 
HSW.'\  Penrnt  issued  to  the  Pinellas 
Plant  (Permit  No.  FL6  890  090  008  dated 
Febnia.-y  9.  1990)  by  the  U.S. 
Environmental  Protection  Agency, 
Region  IV. 

DATES:  Comments  on  the  proposed 
action  must  be  postmarked  by  May  7. 
1992. 

ADDRESSES:  All  comments  concerning 
this  notice  should  b*-  addressed  to; 
Wetlands  Comm.ents,  r,/o  D.I.  Ingle, 
Program  Manager.  Environmental 
Restoration  Program.  Pinellas  Area 
Office,  United  States  Departmcn;  of 
Energy.  Post  Office  Box  2900,  Largo, 
Florida.  34649.  Fax:  (813)  541-8370. 
FOR  FURTViEU  IHFOftMATION  CONTACT: 

Information  en  Hoodplai;";  wetiand 
environmental  review  requirements  is 
available  from;  Carol  M  Borgstrom. 
Director,  office  of  .N'EPA  Ove.-sight. 
United  States  nepartmier;:  of  Energy. 
1000  Independence  Averje.  SW., 
Washington.  DC  20585,  Telephone:  (202) 
58(>-4fiOO  or  (800!  4"2-2^l6 
SUPPL£MENTARY  INFOflMATlON:  The 
proposed  activities  would  involve  two 
manm.ade  storm  water  retention  ponds 
known  as  the  East  Pond  and  the  West 
Pond,  which  have  been  designated  as 
wetlands  by  the  U.S.  Fish  and  Wildlife 
Service.  The  East  Pond  has  a  surface 
area  of  1.78  acres  and  a  volume  of 
approximately  2.5  million  gallons;  the 
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West  Pond  has  a  surface  area  of  1.63 
acres  and  a  volume  of  approximately  2.6 
million  gallons.  The  proposed  activities 
would  Include  multiple  surface  water 
and  sediment  samplings  to  verify  the 
presence  of  volatile  organic  compounds 
and  metals  contamination  within  the 
ponds.  All  sampling  activities  would  be 
nonintrusive  in  nature  and  would  be 
performed  in  an  artificial  wetland 
presently  in  existence.  The  purpose  of 
these  investigations  is  to  determine  not 
only  the  extent  of  contamination  but 
also  to  evaluate  potenbal  threats  to  the 
human  environment.  Additional 
information  and  maps  depicting  the 
potentially  affected  wetland  areas  are 
available  from  DOE  at  the  first  address 
shown  above.  In  accordance  with  DOE 
regulations  regarding  compliance  with 
wetland  environmental  review 
requirements  (10  CFR  1022),  a  wetlands 
assessment  will  be  prepared  for  all 
future  interim  and  final  remedial  actions 
which  impact  wetlands  at  the  Pinellas 
Plant  and  will  be  incorporated  in  the 
appropriate  National  Environmental 
Policy  Act  documentation. 
Paul  D.  Grimm, 

Principal  Deputy  Assistant  Secretary  for 
Environmental  Restoration  and  Wcate 
Management 

[FR  Doc  92-9400  Filed  4-21-92;  8:45  axnj 

BIUJHG  coot  MSO-VVU 

Morgantown  Energy  Technology 
Center;  Rnanclal  Assistance  Award  to 
Colorado  School  of  Mines;  (Grant) 

AGENCY:  MorgantowTi  Energy- 
Technology  Center  (METC).  U.S. 
Department  of  Energy  [DOE]. 
action:  Notice  of  a  noncompetitive 
financial  assistance  award. 

summary:  Based  upon  a  determination 
made  pursuant  to  10  CFR  800.7(b)(2)(i). 
(B)  the  DOE,  Morgantown  Energy 
Technology  Center,  gives  notice  of  its 
plans  to  award  a  forty-eight  month  grant 
to  the  Colorado  School  of  Mines, 
Golden,  CO  in  the  amount  of  $30,000  per 
year. 

FOB  FUfTTMlR  INFOfiMATION  CONTACT: 

Crystal  A  Sharp,  107,  U  S,  Department 
of  Energy,  Morgantown  Energy 
Technology  Center.  P,0.  Box  880. 
Morgantown.  West  Virginia  26507-0880, 
Telephone  (304]  291-4386,  Procurement 
Request  No.  21-92MC2g248.00O. 
SUPPLEMENTARY  INFORMATION:  The 
Colorado  School  of  Mines  has  formed  a 
consortium  for  gathering  and 
distributing  information  relative  to  the 
potential  use  of  inhibitors  in  hydrate 
stability  zones.  The  conso.^tium  will 
evaluate  future  opportunities  in 
production  engineering  and  the  potential 
for  hydrate  formation  within  the 
welibore  and  define  which  or  what 


combination  of  inhibitors  may  best  be 
used  to  resolve  the  situation.  The  goals 
of  the  consorbum  are  consistent  with 
the  DOE's  mission  of  coordmaticn. 
integration,  and  synthesis  of  resefirch 
efforts  necessary  to  establish  an 
estimate  of  reserves  for  future  use. 

Issued:  Apni  19. 1992. 
Louie  L  C«l«w«y. 

Director,  Acquisition  and  Agsistance 

Division.  Morgantown  Energy  Technoh-^y 
CcPitcr. 

IfR  Doc.  92-9401  Filed  4-21-62:  8:45  arr.) 
BtLLiMO  cooe  Mao-ei-M 

Math/Science  Leadership 
Development  and  Recognition 
Program;  AvaMatjMtty  of  Financial 
Assistance  Scllcltatton 

.'\pnl  10,  1992. 

agency:  Department  of  Energy  (DOE). 
San  Francisco  Field  Office. 
action:  Notice  of  availability  of 
financial  assistance  solicitation. 

summary:  In  accordance  with  10  CFR 
600  9.  the  Department  of  Energy  (DOEi, 
the  Office  of  Minority  Economic  Impact 
in  conjunction  with  the  DOE  San 
Francisco  Field  Office  announces  thp 
availability  of  a  financial  assistance 
solicitation  for  use  in  submitting  an 
application  for  a  grant  under  the  Math/ 
Science  Leadership  Development  and 
Recognition  Program.  Recent  studies 
have  m.ade  it  quite  clear  that  the  United 
States  is  not  producing  enough 
scientists,  engineers  and  professionals 
in  related  fields  to  meet  projected  future 
demands.  .African  Amencans, 
Hispanics,  American  Indians.  Native 
Alaskans  and  certain  other  minontu-s 
continue  to  be  under-represented  m 
math  and  science  professions  and  et  all 
educational  levels.  In  view  of  its  critical 
dependence  on  advanced  technology. 
the  EKDE  is  implementing  this  program  in 
an  effort  to  find  a  selected  number  of 
projects  that  could  serve  as  models  of 
successful  efforts  by  public  and  private 
organizations  leading  to  increased 
minority  participation  in  mathematics, 
science  and  engineering  fit'lds.  A 
Solicitation  for  Financial  Assistance 
Apphcation  (SFAA)  Number  DE-FGOJ-^ 
92FS19327,  has  been  developed  for  the 
purpose  cf  providing  qualified 
organizations  interested  in  submitting 
an  application  with  general  guidelines 
and  instructions.  A  copy  of  the  SF.\A 
may  be  obtained  by  contactmg  the  office 
indicated  below. 

EUOIBIUTY:  The  Intent  of  the  financial 
assistance  for  this  activity  is  to  assist  in 
expanding  the  support  provided  b> 
private  industry  foundations  and 
individuals  to  those  organizations 
dedicated  to  stimulating  or  sustaining 
the  interest  of  minorities  in 


mathematics,  saence  ar.d  en.tfiru'f;  ng. 
DOE  has  dett-m-.ined  thwl  one  of  the 
most  effective  w.iys  to  stirrniliftp  or 
sustain  minority  interest  m 
mathematic:*,  science  and  engineering  is 
'    support  existing  programs  thai  have 
been  successful  and  tan  expand. 
Therefore,  m  accordance  with  10  CFR 
600.7(b)(1),  eligibility  for  h  wards  under 
this  notice  is  restricted  to  ail 
educational  institutions,  section 
!>*31(c)(3)  tax  exempt  organization,  and 
not-for-profit  entities  (including 
professional  and  techmcal  associations) 
with  a  prosfHiTi  desiKned  to  increase 
minon'v  f'dr';r:!->riticn  ir  nioihematics, 
sritT;(.-h  ,;''i:  -::i.';iit'i  ''inji — excluding 
sucui  sciences.  To  be  eligible,  programs 
!<ponsored  by  educational  institutions 
m.ust  be  apart  from  the  nnrmHl  academic 
requirements  assocuiieii  wiih  progress 
toward  completion  of  a  diploma  or 
degree  program. 

FOR  COPY  OF  THE  SFAA:  To  receive  a 
copy  of  the  SFAA.  please  send  your 
rrqcest  to  the  address  indicated  below. 

DATES:  Applications  are  due  at  the 
address  listed  below  no  later  than  2 
p.m.,  Pacific  Standard  Time,  on  May  21. 
1992.  The  SFAA  does  not  commit  the 
Government  to  pay  costs  incurred  for 
the  preparation  or  submission  of  the 
application  proposal,  or  in  making 
necessary  studies  or  design  for  the 
preparation  thereof. 

FOR  FURTHER  INFORUATIOW  COWTACT. 

Copies  of  the  SFAA  may  be  obtained  by 
contacting  the  \}S.  Department  of 
Energy,  San  Francisco  Field  Office, 
ATTN:  Gerald  R.  Acock,  Contract 
Specialist.  Contracts  Assistance 
Management  Division.  1333  Broadway. 
Oakland  California  9461Z  Phone  (510) 
273-4368  [no  collect  calls  please). 
Completed  epphcations  referencing 
SFAA  No.  DE-FG03-92SF19327  must  be 


f,- 
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IS  b.ivnp  <i 
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SUPPLEMENTARY  INFORMATIOIC  The 

primary  objective  of  the  Math/Science 
I-eadership  Development  and 
Recognition  Program  is  to  identify  and 
promote  efforts  to  increase  the  number 
of  under-represented  minonfy  students 
P'orsumg  studies  in  mather^.atsts,  science 
or  engineering;  efforts  to  improve  the 
performance  of  students  in  those  fields: 
and  to  provide  resources  needed  to 
implement  those  efforts.  In  particular. 
DOE  intends  to  recognize  activities 
which  have  demonstrate  i    vwh.t  norks" 
in  the  education  of  minon:  >  s  ,::  '   »> 
sciences  and  mathematics.  Th*  'H  )K 
will  provide  financial  assi.^turK  e  lo 
allow  the  selected  programs  '    expand 
the  coverage  of  Bct)%'ities  I'n  reise  the 
number  of  participants,  cr.iiriive  the 
effectiveness  of  services,  expand  parent 
and/or  community  involvement,  or 
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implement  other  improvements  as 
defined  by  the  applicant.  In  addition,  the 
DOE  intends  to  provide  recognition  to 
those  qualified  programs  which  do  not 
get  selected  for  financial  assistance.  It  is 
expected  that  this  SFAA  will  result  in 
the  award  of  approximately  12  grants 
totaling  more  than  $500,000.  The 
maximum  award  amount  shall  be 
limited  to  $50,000  per  grant.  In  the  event 
there  is  not  a  sufficient  number  of 
acceptable  applications  submitted  in 
response  to  this  SF.\.\.  the  DOE 
reserves  the  right  to  extend  competition 
under  this  SFAA  by  holding  a  second 
round  of  application  review  and  award. 
Joan  Macnuky, 

Acting  Director.  Contracts  Management 
Division. 
|FR  Doc.  92-9418  Filed  4-21-92:  8:45  am] 


Bi  — .NG  COC*  Uh-y 


Office  of  Energy  Research 

Special  Research  Grant  Program 
Notice  92-14;  Human  Genome 
Program;  Ethical,  Legal,  and  So::.;)' 
l-isues 

agency:  Department  of  Energy  (DOE), 
action:  Notice  inviting  grant 
appHcationa. 

summary:  The  Office  of  Health  and 
Er. .  .:_:.mental  Research  (OHER)  of  the 
Office  of  Energy  Research  (ER).  U.S. 
Department  of  Energy,  hereby 
announces  its  interest  in  receiving 
applications  for  Special  Research 
Grants  in  support  of  the  Ethical,  Legal, 
and  Social  Issues  (ELSI)  activities  of  the 
Human  Genome  Program  (HGP).  This 
Program  is  a  coordinated 
multidisciplinary  research  effort  aimed 
at  developing  creative,  innovative 
resources  and  technologies  which  will 
lead  to  a  detailed  understanding  of  the 
hum.an  genome  at  the  molecular  level. 
This  particular  research  notice 
encompass  research  and  conference 
grants  that  address  ethical,  legal,  and 
social  issues  that  may  arise  from 
applications  of  knowledge  and  materials 
resulting  from  the  HGP.  The  DOE 
especially  encourages  the  submission  of 
applications  to  conduct 
multidisciplinary  empirical  research  in 
the  area  of  privacy  at  it  pertains  to 
genetic  information.  This  may  include 
(but  it  is  not  limited  to)  issues  of 
ownership  and  control  of  genetic 
information,  consent  to  disclosure  and 
use  of  genetic  information,  the  impact  on 
scientific  collaboration  and  candor,  and 
the  role(s)  of  high  performance 
computers  in  information  management 
relevant  to  genetic  data.  Applications 


should  demonstrate  awareness  of  the 
relevant  literature,  and  should  include 
detailed  plans  for  the  development  and 
analysis  of  factual  information  and  the 
conduct  of  normative  inquiry  bearing  on 
the  ethical,  legal,  and  social  issues 
presented  by  applications  of  the 
knowledge  gained  from  the  HGP.  All 
applications  should  include,  where 
appropriate,  detailed  discussion  of 
human  subjects  protection  issues;  e.g., 
storage  of.  manipulation  of,  and  access 
to  data.  Where  survey  techniques  are 
proposed,  inclusion  of  women, 
minorities,  and  potentially  disabled 
individuals  must  be  noted  and 
described,  unless  specific  exclusions  are 
scientifically  necessary  and  justified  in 
detail. 

The  DOE  is  also  soliciting  for  the 
preparation  and  dissemination  of 
educational  materials  in  any  appropriate 
medium  that  will  enhance  public 
understanding  of  both  the  scientific 
aspects  and  the  ethical,  legal,  and  social 
aspects  of  the  HGP.  In  addition.  DOE  is 
encouraging  conferences  focusing  on 
specific  issues  or  ares  of  concern  related 
to  the  ethical,  legal,  and  social 
implications  of  the  HGP.  Educational 
and  conference  applications  should  also 
demonstrate  awareness  of  the  relevant 
literature,  and  include  detailed  plans  for 
the  accomplishment  of  project  goals.  In 
the  case  of  educational  activities,  the 
DOE  strongly  recommends  inclusion  of 
assessments  of  effectiveness  of  the 
proposed  activities.  In  the  case  of 
conferences,  a  fairly  detailed  and 
complete  roster  of  committed  speakers 
is  necessary.  At  the  completion  of  the 
conference,  a  summary  or  report  is 
required. 

Before  preparing  a  formal  application, 
potential  applicants  are  strongly 
encouraged  to  submit  a  preapplication 
in  accordance  with  10  CFR  600.10(d)(2). 
which  consists  of  two  to  three  pages  of 
narrative  describing  research  objectives, 
methods  of  accomplishment,  measures 
of  accomplishment  including  anticipated 
products,  and  an  estimated  budget. 
These  will  be  reviewed  relative  to  the 
scope  and  the  research  needs  of  the 
DOE"s  Human  Genome  Program  ELSI 
activities.  Preapplications  referencing 
Program  Notice  92-14  should  be 
received  by  May  15. 1992,  and  sent  to 
Dr.  DanielW.  Drell,  Office  of  Health  and 
Environmental  Research,  ER-72  (GTN), 
U.S.  Department  of  Energy.  Washington. 
DC  20585,  Telephone  and  FAX  numbers 
are  required  parts  of  the  preapplication. 
A  response  to  the  preapplication 
discussing  the  potential  program 
relevance  of  a  formal  appUcation  will  be 
communicated  by  June  12. 1992. 


DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m..  e.d.t.,  .August  ".  1992,  to  be 
accepted  for  merit  review  i.n  October 
1992  and  to  permit  timely  consideration 
for  award  in  Fiscal  Year  1993. 

ADDRESSES:  Formal  applications 
referencing  Program  Notice  92-14  should 
be  forwarded  to:  U.S.  Department  of 
Energy.  .'Acquisition  and  Assistance 
Management  Division.  ER-64,  room  G- 
236,  Washington,  DC  20585,  ATTN: 
Program  Notice  92-14.  The  following 
address  must  be  used  when  submitting 
applications  by  US  Postal  Service 
Express,  any  comm.ercial  mail  delivery 
service,  or  when  handcarried  by  the 
applicant:  U.S.  Department  of  Energy. 
Acquisition  and  Assistance 
Management  Division,  FlR-64.  19901 
Germantown  Road  Germantown,  MD 
208''4 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Daniel  W.  Drell.  Office  of  Health  and 
Environmental  Research,  ER-72  (GTN). 
Office  of  Energy  Research.  U,S, 
Department  of  Energy,  Washington,  DC 
20?85,  (301)  903-6488, 

SUPPLEMENTARY  INFORMATION:  The 

dissemination  of  materials  and  research 
data  in  a  tim.ely  manner  is  essential  for 
progress  towards  the  goals  of  the  DOE 
Human  Genome  Program  OHER 
requires  the  timely  sharing  of  resources 
and  data.  Applicants  should,  in  their 
applications,  discuss  their  plans  for 
disseminating  research  data  and 
information,  educational  and  training 
materials,  and  conference  and  meeting 
results.  Funds  to  defray  the  costs  of 
disseminating  materials  and  results  are 
allowable;  however,  such  requests  must 
be  adequately  justified.  It  is  anticipated 
that  approximately  Sll  million  will  be 
available  for  grant  awards  during  FY 
1993.  contingent  upon  availability  of 
appropriated  funds.  Multiple  year 
funding  of  grant  awards  is  also 
contingent  upon  availability  of  funds. 
Previous  awards  have  ranged  from  $5 
thousand  per  year  to  $400  thousand  per 
year  (total  costs)  with  terms  from  1  to  3 
years.  Similar  award  sizes  are 
anticipated  for  new  grants.  Information 
about  development  and  submission  of 
applications,  eligibility,  limitations, 
evaluation,  selection  process,  and  other 
policies  and  procedures  may  be  found  in 
the  ER  Application  and  Guide  for  the 
Special  Research  Grant  Program  and  10 
CFR  Part  605.  The  Application  kit  and 
guide  is  available  from  the  U.S. 
Department  of  Energy,  Acquisition  and 
Assistance  Management  Division,  Office 
of  Energy  Research,  F.R-64,  Washington. 
DC  20585.  Telephone  requests  may  be 
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made  by  calling  (301)  903-6488, 
Instructions  for  preparation  of  an 
application  are  included  m  the 
application  kit.  The  Catalog  of  Federal 

Domestic  .Assistance  number  for  this 
program  is  81.049. 

ks  ,,d  ;n  Washington,  DC.  on  April  15, 
1P92. 

D.D.  Mayhew. 

Deputy  Director  for  Manogewent.  Office  of 
Energy  Research. 

[FR  [>.(,  92-94M  Filed  4-21-92;  8:45  am] 

BILLING  CODE  64SO-01-M 


Federal  Energy  Regulatory         I 
Commission 

[Docket  Na  JD92-05718T  Cok)ra<Jo-44 } 

State  of  Colorado;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

April  16,  1992. 

Take  notice  that  on  Aprii  1,1  1992.  the 
Oil  and  Gas  Conservation  Comrr.;s?ion 
of  the  State  of  Colorado  (Colorado). 
submitted  the  above-referenced  notice 
of  determination  pursuant  to  section 
271.703;c)(3]  of  the  Commission  s 
regulations,  that  the  "J"  Sand  Formation 
underlying  certain  lands  in  Adams 
County,  Colorado,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
The  d.^ea  of  application  is  described  as 
follows: 

TovkTiship  2  South.  Rangp  63  West.  6th  P  .M 

Sections  9  and  10:  All 
Sections  15  through  17:  All 
Sections  CO  through  22:  All 
Sections  28  and  29:  All 

The  notice  of  determination  also 
contains  Colorado's  findings  that  the 
referenced  portion  of  tJ-ie  "J"  Sand 
Formation  meets  the  requirements  <>'  u:e 
Commission's  regulations  set  forth  ;n  18 
CFR  part  271. 

The  application  for  determination  is 
available  ft.ir  ;nspe::t)on.  except  T^r 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest  in 
accordance  wi'h  18  CFR  27.5,20.3  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
LinM'Ood  A.  Watson,  fr 
Acting  Secretary. 
[FR  Doc,  92-9375  Filed  4-21-32,  8:45  am} 

BtLUNQ  CODE  e717-01-4i 


1  Docket  No.  JD92-O5860T  Kenludry-S ) 

State  of  Kentucky;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

April  16,  1992, 

Take  notice  that  on  April  14. 1992,  the 
Kentucky  P-ablic  S^Tvice  Commission 
submitted  the  above-referenced  notice 
of  determinaiion  pursuant  to 
§  2-1.703(c)(3)  of  the  Commission's     - 
regulations,  that  tiie  Corr.iferous — Big 
Six  Sand  Formation  underlying  portions 
of  Morgan  and  Magoffin  Counties 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  IP'^S  (NGPA)  The  designated 
area  includes  the  Lenox,  VVhs'r  0;ik 
Dingus  and  Sa!yersv:iie  .Ncrth 
Quandrangles.  and  portions  of  t.^e 
Redbush  and  Oil  Springs  Quandrangles, 

The  notice  of  determination  also 
I  ontdins  Kentucky's  findings  that  the 
referenced  portion  of  the  Comiferous — 
Big  Six  Sand  Formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  2"i 

The  application  for  delerminafinn  i.« 
d\  ailable  for  mspection.  except  for 
matenal  which  is  confidential  under  18 
ere  2-.5-206,  at  the  Federal  Enersy 
Regulatory  Com.mission,  R25  Nrifh 
Capitol  Street,  NE,,  Washington  I)f ' 
20426.  Persons  objectmg  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  da'e 
this  notice  is  issued  by  the  Commission. 
linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc,  92-9375  Filed  4-21-«2;  8:45  am) 

BILUNO  COOE  e717-01-M 

[Docket  No.  JD92-056MT  0>tlahor:3-i4| 

State  of  OKtahoma:  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formations 

April  16, 1992. 

Take  notice  that  on  April  13,  1992.  the 
Corporation  Commission  of  the  State  of 
Oklahoma  (Oklahoma)  submitted  the 
above- referenced  notjce  of 
determination  pursuant  to  S  271.703(c)(3) 
of  the  Commission's  regulations,  that  the 
Osborne  Formation  underlying  certain 
portion.^  of  Grady  County  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  The  designated  area  consists  of 
sections  32  through  35,  Township  9 
North,  Range  6  West,  and  sections  2 
through  5,  8  through  11.  and  14  through 
17,  lowrship  8  North,  Range  6  West. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  portions  of  the  Osborne 


Formation  meet  the  requirements  of  the 

Commission  s  rert  HtM-ns  set  forth  hi  18 
CFR  part  271, 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.208,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washingtoa  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 

Ijnwood'  '\   \\atM,in,  f.'.. 

Acting  Secretary. 

(FR  Doc.  92-9376  Filed  4-21-92;  8:45  am) 

eiL-iHi';  :;ac>€  t''~  •<"  -m 


■aoffetWo  T¥97 -5- 27-0011 

CNG  Trarv»m»ssK>n  Corp.;  Proposed 
Changes  (n  FERC  Gas  Tarttf 

April  16.  lJi»_ 

Take  notice  that  CNG  Transmission 
Corporation  (CNG),  on  April  13, 1992. 
pursuant  to  section  4  of  the  Natural  Gas 
Act.  as  amended,  the  Commission's 
Rules  and  Regulations  issued 
thereunder,  and  the  Commission's 
March  27, 1992  order  in  this  proceeding, 
submits  six  copies  of  the  following 
revised  tariff  sheets  to  First  Revised 
Volume  No.  1  of  CNG's  FERC  Gas  Tariff: 

First  Revised  2nd  Revised  Sheet  No.  50 
Substitute  Third  Revised  Sheet  No.  50 

The  proposed  effective  date  for  First 
Revised  2nd  Revised  Sheet  No,  50  is 
August  1, 1991,  The  proposed  effective 
date  for  Substitute  Third  Revised  Sheet 
No.  50  is  March  29, 1992. 

CNG  states  that  the  purpose  of  this 
filing  is  to  correct  the  tariff  sheet  and 
supporting  workpapers  originally  filed 
on  February  27, 1992.  as  directed  by 
Ordering  Paragraph  A  of  the 
Commission's  March  27, 1992  order  in 
this  proceeding. 

CNG  states  that  these  sheets  reflect 
the  correction  of  CNG's  error  in  interest 
calculations  related  to  flow-through  to 
CNG's  customers  of  refunds  provided  in 
Texas  Gas  Transmission  Corporation's 
January  16, 1992  filing  in  Docket  No, 
RP91-61,  In  addition,  CNG  proposes 
First  Revised  2nd  Revised  Sheet  No.  50 
to  recognize  appropriate  billing 
adjustments  to  be  made  to  CNG's 
customers  to  reflect  the  July,  1991  refund 
to  CNG  from  Texas  Gas  Transmission 
Corporation  in  that  same  docket, 

CNG  states  that  copies  of  this  filing 
have  been  mailed  to  CNG's  customers 
and  interested  state  commissions.  Also, 
copies  of  this  filing  are  available  during 
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regular  business  hours  at  CNG's  main 
offices  in  Clarksburg.  West  Virginia. 
Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
8:5  North  Capitol  Street.  NE., 
Washington.  DC  20428.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  April  23. 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  , 

Linwood  A.  Watson,  jr..  I 

Acting  Secretary. 

■"^  He  92-9296  Filed  4-21-92;  8:45  am] 
B  L-NQ  C006  wir-ot-M 


'Docket  No  ■'Q92-J-*-001) 

East  Tennessee  Natucai  Gas  Co.; 
Compliance  Fllsng 

Take  notice  that  on  April  14, 1992. 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  tendered  for  filing  the 
following  revised  tariff  sheets  to  First 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff: 

Rp.  ^.  J  y   1-1  riv  PG.\— Effective  .'Vpril  1. 
1992 

Substitute  Eighteenth  Revised  Sheet  No.  4 
Substitute  Eiahteenth  Revised  Sheet  No.  5 


Revised  Flex  PGA— Effectiva  April  1. 1992 

Substitute  Nineteenth  Revised  Sheet  No.  4 
Substitute  Nineteenth  Revised  Sheet  No.  5 

East  Tennessee  states  that  in  the 
Commission's  March  30. 1992,  letter 
order  it  directed  East  Tennessee  to 
revise  its  quarterly  PGA  effective  April 
1, 1992  to  (1)  reflect  the  proper 
commodity  gas  rate  current  adjustment 
and  (2)  to  correct  the  rate  of  its  pipeline 
supplier.  East  Tennessee  states  that 
both  of  the  required  changes  have  been 
made  to  the  above  referenced  tariff 
sheets. 

East  Teimessee  states  that  copies  of 
the  filing  has  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  April  23. 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Liowood  A  Watson.  Jr., 
Acting  Secretary. 
(FR  Doc.  92-9295  Filed  4-21-92;  8:45  am] 

BtLLING  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

Cases  Filed  Week  of  March  13 
Through  March  20,  1992 

During  'he  Week  of  March  13  through 
March  20, 1992,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included 

Under  DOE  procedural  regulations.  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Daterf    ••    -    '"   1992.  _ 
George  B.  Brezaay, 
Director.  Office  of  Hearings  and  Appeals. 


Mar    16 

'99; 

C>o 

CK- 

•.<ar    v 

'992 

Do 

Do. 

Do. 

•  ••••■•• 

Do 

Maf.  20, 

199; 

Do 

Do 

Ma'    ■'8. 

199; 

Mar    19 

199; 

Mar    18 

199; 

Mar    19, 

199; 

Do 

Do 

War  20, 

199; 

Mar    '3 

199; 

Do. 

Do. 

List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  ot  Marcti  13  through  March  20.  1992] 


Date 


Name  and  locaboo  of  applicant 


Cose  No. 


Type  o<  submission 


Mar  16.  1992.. 


Mar  17.  1992.. 


Mar   18.  1992. 


Jap  28.  1992. 


Mart(  S.  Boggs,  Delta,  CO. 


Smith  Wholesalers,  hie,  Atlanta,  TX  ..._ 


Judith  Weaver,  Cleveland,  OH.. 


Var  20,  1992.. 


Empire/Odessa  LPQ  Transport,  Inc,,  Washington, 
DC. 


Gutf/Kirtoy's  Gulf,  Atlantic  Beach,  R.„ 


Mar  20,  1992.. 


The  Denver  Post  Denver.  CO.. 


LFA-0195 


UE-0040 


UA-0196 


Rfl335-1 


RR30O-135 


frA-0197 


Appeal  0*  an  informaUon  request  denjal  If  granted:  The  February 
24.  1992  Freedom  of  InformatKDn  Request  Denial  issued  by  the 
Oak  Ridge  Field  Office  would  be  rescinded,  and  Mark  S  Boggs 
would  receive  access  to  DOE  information 

Exception  to  tt>e  'eportmg  requirements  If  granted:  Smith  Whole- 
salers. Inc  would  not  be  required  to  file  Fomi  EIA-782B. 
■■Reseller/Retailer's  MontWy  Product  Sales  Report." 

Appeal  of  an  information  request  denai  i*  g-anted  ine  February 
24,  1992  Freedom  of  Infor.-iation  Request  Denial  'ssueo  by  the 
Oak  Ridge  Field  Office  woukl  be  rescinded,  and  Judith  Weaver 
would  receive  access  to  documents  relating  to  her  husbands 
pending  Worker's  Compensation  death  claim 

Request  for  modification/rescis»on  in  the  refund  proceeding.  If 
granted:  The  January  15  1992  Decision  and  Order  (Case  No. 
RF335-33)  issued  to  Odessa  LPG  Transport.  lric,  would  be 
modified  regarding  the  firm  s  aooiication  for  re'und  submitied  m 
the  Empire  refund  proceeding 

Request  for  modification 'rescission  m  tie  Gulf  refund  proceeding 
H  granted:  The  January  3,  1992  disr^issai  lener  {Case  No 
RF300-12927)  issueo  to  Kirty  s  Gut'  would  be  mod:t:ed  'eqard- 
ing  trie  firm's  application  for  reiunfl  submitted  m  t^e  Gu'*  refund 

Appeal  of  an  information  request  dema'  1*  granted  The  Feorja-y 
24,  1992  Freedom  of  Infom^aron  Request  Denial  issued  by  the 
Rocky  Rats  Office  would  be  rescinded  a-^d  toe  Denver  Post 
would  recer/e  access  to  DOE  information 
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Date  received 


War    16 

Do.. 

Do.. 
r<ter.  17. 

Do.. 

Do.. 

Do.. 

Do.. 
Mar   20, 

Do  . 

Do  . 
Mar   18. 
Mar    19 
Mar    18, 
Mar   19, 

Do.. 

Do. 
U&r  20, 
Mar    la. 


'992. 


1992. 


1992. 


1992. 
1992. 
1992. 
1992. 


1992 

199?  thrij  Mar  20.  1992.. 


Do., 


Do.. 


Name  of  refund  ptK»edtr>g.'r>ame  o*  refund  application 


Isenberg  Enterpnses 

Al  Isenberg's  Supef  lOO _... 

Great  Plains  Gas  Division 

Joe's  Texaco 

7-1 1  Service 

Gencareih  Oil  Co..  tnc 

Miar^  Caf  Care  Cents',  Inc 

Tnaigte  Oil  Co 

GAM  ^e<aco _ 

Larsen  s  '^exaco 

Industrial  Fuels  . 

Odessa  L  F  G  Transport,  Inc.. 

Mike's  Truckstop.  Inc  

State  Escrow  Distnbution. 

Petrokeum  Fuels  Co 

Ellioti  Petroleum  Co 

Wisconsin  Elect nc   Power  Cofp.... 

Term's  Cia'k  Station     

Crjdf?  01'  appltcatons  received.... 


Gulf  Oil  refund  applicatx)ns  received.. 


Atlantic  RicWield  applications  received . 


Cm*  No. 


RF342-16e 

RF342-169 

RF340-94 

RF321-18516 

RF321-18517 

RF31^10187 

RF321-185ie 

RF321-18519 

RF321 -18521 

RF321- 18522 

RF321-ie523 

RF340-95 

RF321-18520 

RF302-13 

RF340-96 

RF340-97 

RF342-170 

RF342-171 

RF272-91964 

Itwu  RF272- 

92007 
RF300-19810 

ItvuRF 

300-19832 
RF304-12920 

lhnjRF304- 

12937 


[FT!  Doc  92-9405  Filed  4-21-92;  8:45  am] 

BIUJNG  CODE  64S0-01-M 


Issuance  of  Decisions  and  Orders; 
Week  of  February  10  Through  February 
14,  1992 

During  the  week  of  February  10 
l.hrough  Febniar\'  14. 1992.  the  decisions 

and  orders  summdrized  below  were 
issued  with  respect  tc  appeals  and 
apphcations  for  other  rehef  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy,  The  following 
■^umma.'y  also  contains  a  list  cf 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

.\ppeal 

Cgx  Newspapers.  2/10/92,  LFA-0180. 

Cox  Newspapers  filed  an  Appeal  from 
3  determination  issued  by  the  Director 
ff  Reference  and  Infonnaticr! 
Management  concerning  a  request  for 
information  which  it  submitted  under 
the  Freedom  of  Information  Act  Cox 
."'.'ewspapers  maintained  that  the 
itenerar>'  which  it  received  was  not 
responsive  to  its  request.  The  DOE 
determined  that  the  itinerary  which  was 
released  to  Cov  .Newspapers  was 
responsive  to  its  request.  The  DOE 
stated  that  if  Cox  Newspapers  wants 
information  of  a  broader  nature  than  it 
originally  requested,  it  may  file  a  new- 
request.  Accordingly,  the  Appeal  was 
denied. 

Refund  Applications 

Mesa  Limited  Partnership,  2/10/92, 
RF321-29709. 


The  Department  of  Energy  (DOE] 
issued  a  Decision  and  Order  granting  a 
refund  from  crude  oil  overcharge  funds 
to  Mesa  Limited  Partnership  based  on 
:ts  purchases  of  refined  petroleum 
products  between  August  19, 1973  and 
January  27,  1981.  The  applicant,  a  crude 
oil  producer,  was  an  end-user  of  the 
refined  petroleum  products  and  based 
its  claim  en  a  presumption  of  injury  for 
end-users.  A  group  of  28  States  and  two 
territories  (the  States)  filed  a  statement 
of  objection  challenging  Mesa's 
application.  The  DOE  found  that  Mesa 
neither  operated  a  refinery  nor  resold 
petroleum  products,  and  concluded  that 
the  States'  filing  was  insufficient  to 
rebut  the  presumption  of  injury. 
Tht  refore.  Mesa  s  Application  for 
Refund  was  granted.  The  refund  granted 
to  Mesa  was  $17,904, 

Rohm  and  Haas  Co.,  Engelhard  Corp., 

2  'W/92.  RF272-25263.  RD272-25263, 

RF2  72-28348.  RD2  ~ 2-28348. 

Rohm  &  Haas  Co.  (R^I  \]  an;] 
Engelhard  Corp.  (Eri^elhdrdj  each  filed 
an  application  for  refund  as  an  end-user 
of  refined  petroleum  products  in  the 
Subpart  V  crude  oil  refund  proceedmg. 
Doth  firms  manufactured  specialty 
chemicals  and  other  products  for 
industry-  and  agriculture.  Each  firm 
demonstrated  the  volume  of  its  claim  by 
consulting  invoices,  financial 
statements,  and  asphalt  plant 
production  records  or  by  making 
reasonable  estimates.  -\  group  of  state 
governments  filed  statements  of 
objections  to  the  firms  claims,  and 
provided  econometric  evidence 
concerning  the  manufact'urmg  and 


chemical  industries  as  a  whole.  The 
DOE  determined  that  the  States  had 
failed  to  produce  any  convincing 
evidence  to  show  that  either  firm  had 
been  able  to  pass  on  the  crude  oil 
overcharges  to  its  customers,  and  found 
that  the  States'  econometric  evidence 
failed  to  properly  address  the  individual 
situations  of  the  applicants.  As  in 
previous  decisions,  the  DOE  rejected  the 
States'  contention  that  industry-wide 
data  constituted  sufficient  eviidence  to 
rebut  the  presumption  that  end-users 
such  as  R&H  and  Engelhard  were 
injured  by  crude  oil  overcharges.  The 
DOE  granted  R&H  a  refund  of  $335,376 
based  on  its  approved  purchases  of 
444,220,544  gallons  of  petroleum 
products,  and  granted  Engelhard  a 
refund  of  $72,165  based  on  its  purchases 
of  90,206,776  gallons.  The  States'  related 
Motions  for  Discovery  were  denied. 

Shell  Oil  Co. /Magna tex  Corp.  Starr  Gas 
Co.,  2/10/92,  RF315-10152.  RFSJ'^ 
10155. 

The  DOE  issued  a  Decision  and  Order 
concerning  two  competing  Apphcations 
for  Refund  filed  in  the  Shell  Oil 
Company  (Shell)  Subpart  V  special 
refund  proceeding.  Both  of  the 
submissions  were  based  upon  the 
purchases  of  Shell  refined  products 
made  during  the  refund  period  by  Starr 
Gas  Company  of  Midland,  Texas  (Starr). 
On  October  23, 1990,  the  OHA  granted 
Starr  a  refund  of  $4,150  ($3,181  in 
principal  and  $969  in  interest)  based  on 
Starr's  purchases  of  14,075,671  gallons  of 
Shell  petroleum  products.  See  Shell  Oil 
Company/Laughlin  Oil  Co..  et  al.  (Case 
Nos  RF  315-52969  et  al).  The  Starr 
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applica'icr.  was  filed  by  McMickle  and 
Edwards  on  behalf  of  Starr  and  stated 
that  there  had  been  no  change  in 
ownership  during  or  since  the  consent 
order  period.  On  August  15, 1991, 
Wilson,  Keller  &  Associates  filed  an 
Application  for  Refund  on  behalf  of  the 
Magnatex  Corporation  (Magnatex) 
based  upon  the  same  14,975.671  gallons 
of  Shell  petroleum  products  purchased 
by  Starr.  It  was  discovered  that  on  July 
:o  1984.  the  assets  of  Starr  Gas 
Company  and  its  affiliate.  Fidelity  Oil. 
were  purchased  by  Starr-Fidelity,  on 
March  18, 1985  a  corporation  named 
West  Texas  Gas,  Inc.  (West  Texas) 
purchased  assets  of  Starr  Gas  and  the 
right  to  use  the  name  Starr  Gas 
Company.  The  right  to  a  Shell  refund 
was  not  among  the  assets  purchased  by 
West  Texas.  According  to  the  Magnatex 
application,  Starr  was  a  wholly-owned 
subsidiary  of  Magnatex  from  1972  until 
Starr  was  liquidated  on  April  17, 1986. 
Magnatex  purchased  Starr  in  May  1972 
and  Magnatex  was  the  owner  of  one 
hundred  percent,  of  the  common  stock  of 
Starr  until  the  corporation  was 
dissolved.  Magnatex  was  clearly  the 
proper  recipient  of  any  refund  based 


upon  Starr's  Shell  purchases.  The  DOE 
accordingly  ordered  McMickle  & 
Edwards  and  Starr  Gas  Company  to 
repay  the  entire  refund  of  $4,150.  It 
granted  Magnatex  Corporation  a  refund 
of  $4,509  ($3,181  in  principal  and  $1,328 
in  interest),  based  on  its  approved 
purchases  of  14,075,671  gallons  of  Shell 
products. 

Shell  Oil  Co.JMurson,  Inc.  Forestville 
Shell.  2/10/92.  RF315-8735.  RF315- 
8902. 

The  DOE  issued  a  Decision  and  Order 
concerning  the  Applications  for  Refund 
filed  in  the  Shell  Oil  Company  special 
refund  proceeding  by  two  resellers  of 
covered  Shell  petroleum  products  during 
the  consent  order  period:  Murson,  Inc. 
and  Forestville  Shell.  Murson,  Inc.,  and 
Forestville  Shell  substantiated  that  they 
purchased  4.315,953  gallons  and 
4.319,716  gallons  of  Shell  product. 
Accordingly,  Murson.  Inc.,  was  granted 
a  principal  refund  of  $975  plus  $407  in 
interest,  for  a  total  refund  of  $1,382. 
Forestville  Shell  received  a  principal 
refund  of  $976.  plus  $407  in  interest  for  a 
total  refund  of  $1,383.  The  total  refund 
granted  to  both  firms  is  $2,765 


(t,i_imprised  of  $1,951  in  principal  a,nd 
5x314  in  interest). 

In  addition,  the  Decision  set  a  final 
deadline  for  filing  applications  in  the 
Shell  refund  proceeding.  The  DOE 
commenced  accepting  refund 
applications  on  January  13,  1989.  more 
than  three  years  ago.  Notice  of  this 
proceeding  was  published  in  the  Federal 
Re^ster  on  fanuary  23.  1989,  54  Fed. 
Rt'«  3124  fl989).  The  DOE  has 
prpv,  -usiy  accepted  applications  after 
the  deadline  if  the  applicant  could 
demonstrate  good  cause  for  its  lateness. 
However,  eligible  applicants  have  now 
been  provided  with  more  than  ample 
time  to  file.  Therefore,  the  DOE  will  not 
accept  applications  in  the  Shell  refund 
proceeding  that  are  postmarked  after 
April  1, 1992. 

Refund  Applications 

i  :.e  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Bermdii  School  District  et  al 

OK onoilo  Mobile  Gathering/Gray  Textiles  Cofp 

Dure  Frtafiing  Corp 

Enron  Co»poratKXi/Wieck  Bros.  Oi  Co 

Ideal  Basic  Industnes,  Inc 

Colonial  Sarxl  &  Siooe  Co..  Inc 

Idea!  Basw  Industnes,  Inc _ 

Cotoria!  Sand  4  Stone  Co  ,  Inc 

MiiiiKen  and  Company,  Inc 

Ouintara  Energy  Corp./Coastai  Refewig  A  MariwCng.  Inc. 

Belcher  Ol  Company „ , .__ 

Tt\e  Coastal  Corporation _ _... 

Coral  Petroteom.  Inc.  Creditors'  Trust _ 

She<i  OH  Compary/B&C  LP  Gas  Company 

Te«aco  Inc/Downtown  Texaco - 

Texaco  Inc./Foster  s  Texaco  et  aJ 

Texaco  Inc  /Grant's  Texaco  et  al 


RF272-78806 

RF336-31 

RF  336-32 

RF340-17 

RF272-23514 

HF272-29832 

RD272-235M 

RD272-29832 

BC272-155 

RF332-3 

RF332-4 

RF332-5 

RP332-e 

RF3 15-01 42 

RF321 -18435 

RF321-3155 

RF321-1550 


02/14/92 
02/14/92 


02/12/92 

02/13/92 


02/14/92 
02/12/92 


02/10/92 

02/10/92 
02/14/92 
02/14/92 


Dismissals  | 

The  following  submissions  were 
dismissedi  I 


Name 


Seatty's  GuH  Service 

Bergie's  Arco._ 

Biddy's  Grocery 

Biite  Ptmer  Garde _, 

3obby  Ray  ScogginB 

Castoro  G««»C  Tnjck  Co .  Inc^ 

Leos  Service  et  al. 

Leon  H  GrtL  Jr 


Case  No 


RF300- 

18452 
RF304- 

10348 
RF300- 

14989 
LFA-183 
RF300- 

17762 
RF307- 

10211 
RF321- 

10560 
RF300- 

19345 


Name 

Case  No. 

Range  Gulf _ 

UresK  Service  Corp 

Warren  Exxon  Servicenter 

RF300- 

18809 
RF300- 

18761 
RF307- 

10210 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Managementi  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 


Dated:  April  15, 1992. 
Ceorje  B.  Breznay.  * 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  92-9406  Filed  4-21-92:  a-45  am) 

■ILUftG  CODE  <15&-0i-U 


ENVIRONMENTAL  PflOTECHON 

AGENCY 

(OPP-34023,  FRi.  4061-1  j 

Pesticide  Reregistration  Workshop 

AGENCY,  Fr.Mronmcntal  Protection 
\cr^r   >  iEPA). 
ACTION:  Notice. 

SUMMARY:  EP.-X  IS  announcing  that  there 
will  be  a  2-day  workshop  to  present  and 
discuss  issues  affecting  the  pesticide 
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reregistration  process  The  workshop  is 
open  to  the  public,  but  seating  capacity 
is  hmited  to  about  350. 
DATES:  Two  optional  pre-conference 
sessions  will  be  offered  on  Tuesday. 
May  26.  1992.  from  2  p  m.  to  5  p.m.  The 
workshop  will  be  held  on  Wednesday, 
May  27,  1992,  from  8  a.m.  to  5  p.m..  and 
Thursday.  May  28, 1992.  from  9  a.m.  to 
12  noon. 

ADDRESS:  The  pre-conference  sessions 
and  workshop  will  be  held  at  the 
Stouffer  Concourse  Hotel,  2399  Jefferson 
Davis  Highway.  Arlington,  VA  22202. 
Telephone:  (703)  418-6800. 

Copies  of  the  documents  and  minutes 
of  the  workshop  that  the  Agency  will  be 
preparing  may  be  obtained  by 
contacting:  By  mail:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (H-7506C].  Office 
of  Pesticide  Program.s,  Environmental 
Protection  Agency,  4C1  M  St..  SVV., 
Washington,  DC  2046(1  Office  location 
and  telephone  number:  Room  1128  Bay. 
CM  ^2.  1921  Jefferson  Davis  Highway, 
Arlinijton.  VA..  (703)  305-5805. 

FOR  FURTHER  INFORMATION  CONTACT: 


or  ir 


orma'ion 


;n  the  v\'orkshop 


schedule,  location  and  reservations,  (by 
mail):  Marilyn  Millane.  Walcoff  and 
Associates.  635  Slaters  Lane,  suite  400. 
Alexandria.  VA  22314.  Telephone:  (703) 
584-5588.  Fax:  (703)  548-0426. 

For  information  on  the  workshop 
agenda,  presentations,  and  format,  (by 
mail];  Lois  A  Rossi,  Chief, 
Reregistration  Branch.  Special  Review 
and  Rei-egistration  Division  (H-7508W). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agencv,  401  M 
St.,  SW,.  Washington.  DC  2iWf30.  Office 
location:  Crystal  Station  ^1.  3rd  Floor. 
2800  Crvstai  Drive,  Arlington,  VA  22202. 
Telephone:  (703)  308-8080.  Fax  f-031 
:>0(i-8773, 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  workshop  is  to  present  to 
interested  parties  for  discussion  and 
input  certain  issues  affecting  the 
pesticide  reregistration  process.  The 
19S8  FIFT5A  amendments  require  the 
reregistration  of  all  pesticides  regibtered 
prior  to  November  1,  1984.  As  EPA 
enters  its  third  year  of  implementation, 
the  Agency  has  made  significant 
progress  in  creating  the  basic  framework 
for  delivering  the  program.  However, 
many  important  issues  remain.  EPA 
hopes  to  use  this  forum  to  encourage 
input  and  constructive  debate  toward 
solutions.  The  workshop  will  feature 
progress  reports,  communication 
materia's.  break-out  sessions,  and 
rtpportunities  to  meet  and  communicate 
with  individuals  involved  in  the 
reregistration  program  from  government. 


industry,  grower  groups,  the  public  and 
the  media. 

Pre-conference  sessions  will  include: 
(1)  An  overview  of  the  reregistration 
process,  and  (2)  neurotoxicity  and 
ocular  effects  testing. 

The  workshop  agenda  calls  for 
presentation  of  the  following  topics:  (1} 
Study  rejection  rates;  (2)  ecological 
effects  and  environmental  fate  data 
requirements  and  risk  methodologies;  (3) 
health  risk  data  requirements  and 
assessments;  (4)  product  reregistration; 
and  (5)  grower  groups'  reregistration 
issues  and  opportunities. 

Any  member  of  the  public  not  able  to 
attend,  but  wishing  to  submit  written 
comments,  should  contact  Lois  A.  Rossi 
at  the  address  or  the  phone  number 
given  above.  Interested  parties  may  file 
written  statements  before  the  meeting  or 
within  30  days  of  issuance  of  the 
meeting  documents  and  minutes. 

All  information  submitted  before  or 
after  the  workshop  will  be  included  in 
the  public  docket.  The  public  docket  will 
be  available  for  public  inspection  in 
room  1128  Bay.  CM-2,  at  the  Virginia 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

People  interested  in  attending  the 
workshop  should  register  as  soon  as 
possible.  Because  of  space  limitations, 
participation  is  limited  and  reservations 
will  be  processed  on  a  first-come,  first- 
served  basis. 

Dated:  April  16, 1992. 

Daniel  B  Barolo. 

Direclur.  Special  Review  and  Reregistration 

Division,  Office  of  Pesticide  Programs. 

\IK  Dor.  92-9388  Filed  4-21-92;  8:45  am] 

BILUNQ  CODE  6560-SO-F 


[FIFRA  Docket  Nos.  646.  et  al..  FRL-4'.2S-«) 

Pesticide  Products  Containing 
Ethylene  BIsdithlocarbamates  (EBDCs) 

agency:  Environmental  Protection 
Agency  I  EPA), 

action:  Notice  of  Objections  and 
request  for  hearing. 

Notice  is  hereby  given,  pursuant  to 
section  164.8  of  the  Rules  of  Practice 
governing  hearings  under  the  Federal 
Insecticide.  Fungicide  and  Rodenticide 
Act.  7  I'S.C.  136  et  seq^.  that  objections 
have  been  filed  and  a  heanng  has  been 
requested  by  certain  persons  adversely 
affected  by  the  Administrator's  notice  of 
intent  to  cancel  the  registrations  of 
pesticide  products  containing  ethylene 
bisdithiocarbamates  (EBDCs)  published 
in  the  Federal  Register  on  March  2, 1992, 
57  FR  7484.  These  proceedings  have 


been  consolidated  for  hearing  by  order 
of  the  Chief  Administrative  Law  Judge 
dated  April  2. 1992. 

For  information  concerning  the  issues 
involved  and  other  details  of  these 
proceedings,  interested  persons  are 
referred  to  the  dockets  of  these 
proceedings  on  file  with  the  Hearing 
Clerk,  United  States  Environmental 
Protection  Agency.  (Mail  Code  A-110); 
room  3708,  401  M  Street.  SW., 
Washington.  DC  20460  (Tel  No.  202-260- 
48651. 

Dated:  April  13, 1992. 
Gerald  Harwood, 

Senior  Administrative  Law  Judge. 


[OPP-.,i0332,  F  RL  40 '-,8 •••,'») 

Folpet;  Notice  d  intent  to  Delete 

Certain  Uses  and  Directions  tor  L:'<^f' 

AGENCY  Environmental  Protection 
Agency  (EPAJ. 
ACTION:  Notice  of  intent. 

SUMMARY:  This  Notice  announces  that 
Makhteshim-Agan  (America)  Inc..  the 
registrant  of  the  technical  active 
ingredient  folpet,  has  requested  to 
amend  its  registrations  of  Folpet  50-W 
(EPA  Reg.  No.  11678-51)  to  delete  all 
uses  except  for  avocados  in  Florida,  The 
uses  to  be  deleted  include  apples, 
crabapples,  blackberries,  boysenberries, 
dewberries,  loganberries,  raspberries, 
cantaloupe,  muskmelons,  honeydew 
melons,  watermelons,  summer  squash, 
pumpkins,  winter  squash,  blueberries, 
huckleberries,  celery,  cherries  (red  tart), 
citrus  (oranges,  grapefruit  lemons, 
limes,  tangelos,  tangerines),  cranberries, 
cucumbers,  grapes,  gooseberries, 
currants,  lettuce,  onions,  garlic,  leeks, 
shallots,  tomatoes,  roses, 
chrysanthemums,  iris,  carnations, 
zirmias.  marigolds,  asters,  phlox, 
snapdragons,  poinsettia  (greenhouse), 
and  azalea  cuttings. 
DATES:  These  deletions  will  become 
effective  upon  publication  of  this  Notice 
in  the  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACr  By 
mail:  Venus  Eagle,  Special  Review  and 
Reregistration  Division  (H7508W), 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number. 
Reregistration  Branch,  Crystal  Station 
*1,  WF33B5,  2805  Jefferson  Davis 
Highway,  Arlington,  Virginia.  (703)  308- 
8045. 

SUPPLEMENTARY  INFORMATION;  A 

KrKis ;:•::,,■:,  S'.i :, ,.,i ■ ,:  for  folpet  was 
issued  in  June,  1987.  At  the  time,  folpet 
was  registered  for  a  variety  of  uses 
including  terrestrial  and  aquatic  food 
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crops.  The  only  uses  that  were 
supported  initially  by  the  registrant 
were  industrial  uses  in  "paints,  stains, 
coatings,  and  plastics."  A  Notice  of 
I.itent  to  Suspend  was  issued  for  failure 
to  commit  to  submit  supporting  data  for 
products  with  food  uses.  Registrants  of 
all  products  that  contained  food  uses  on 
their  label  either  dropped  the  food  uses 
or  voluntarily  canceled  their  products, 
except  for  two  products  belonging  to 
Central  Chemical  Corporation.  These 
two  registrations  were  subsequently 
suspended.  Makhteshira-Agan 
purchased  these  two  suspended  end-use 
labels  (EPA  Reg.  Nos.  1167B-51.  and 
11678-52)  from  Central  Chemical 
Corporation  in  July,  1990.  In  October. 
1991,  Makhteshim  submitted  a  battery  of 
toxicology,  environmental  fate,  worker 
exposure  and  residue  chemistry  studies 
in  support  of  the  avocado  use  in  Florida 
only.  Makhteshim  requested  that  EPA 
lift  the  suspension  for  EPA  Reg.  No. 
11678-51,  and  delete  all  uses  except  for 
use  on  avocados  in  Florida.  Under 
section  6(f)(lMA)  of  FIFRA,  as  amended, 
d  registrant  can  request  that  its  pesticide 
registrations  be  voluntarily  canceled  or 
amended  to  terminate  one  or  more  uses. 
P.FRA  as  amended,  requires,  for  a 
rr.r.or  agricultural  use,  a  90-day 
comment  period  from  the  date  of 
r'^blication  of  a  request  in  the  Federal 
Register  before  the  request  can  be 
approved  or  rejected.  However,  FIFRA 
provides  that  this  90-day  comment 
p?".od  may  be  waived  upon  request  of 
tr.e  registrant  Makhteshim-Agan  has 
requested  that  the  Agency  waive  the 
comment  period  The  Agency  is  waiving 
the  90-day  comment  period  for 
Makhteshim-Agan's  product  EPA 
Registration  No.  11678-51,  and  the  use 
deletions  will  be  effective  upon 
publication  of  this  Notice. 

Dated;  April  13. 1992. 

Daniel  B.  Baroio, 

Director,  Special  Review  and  Reregistration 

Division,  Office  of  Pesticide  Programs. 

'm  Doc  92-9227  Filed  4-21-92;  B.45  am) 
BiLUNG  cooc  ssao-w^ 


IFnL-4':s-r;  i 

SupeHund;  Notice  To  E  ftei-;'  Z-. 
Pe'iod,  Hastings  Gro'j'^d  w-irer 
Ccrtaminaticn  Si\e,  N*^' 


iment 


AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Extension  of  comment  period 

for  proposed  De  Minimis  Settlement 

under  122(g).  Colorado  Avenue  Subsite. 

S'JMMatjy:  The  United  States 

r.T.ental  Protection  Agency  is 


reopening  the  comment  period  to  submit 
comments  on  the  proposed  de  minimis 
administrative  settlement  for  the 
Colorado  Avenue  Subsite  to  resolve 
claims  under  the  Comprehensive 
Environmental  Response.  Compensation 
and  Uability  Act  (CERCLA).  42  U.S.C. 
9822(g).  Notice  of  settlement  was 
published  in  the  Federal  Register  on  luly 
10, 1991  (56  FR  31405). 
DATES:  Written  comments  must  be 
provided  on  or  before  April  27, 1992. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Regional 
Administrator.  United  States 
Environmental  Protection  Agency. 
Region  VII,  726  Minnesota  Avenue. 
Kansas  City,  Kansas  66101  and  should 
refer  to:  In  the  Matter  of  the  Colorado 
Avenue  Subsite  of  the  Hastings 
Groundwater  Contamination  Site, 
Hastings.  Nebraska,  EPA  Docket  No. 
VII-9Q-F-002S. 

FOR  FWrmER  IMP'"'RM»^)OS  ccntact: 
Audrey  Asher 

Environmental  Protection  Agency. 
Office  of  Regional  Counsel  Region  VIL 
726  Minnesota  Avenue,  Kansas  City. 
Kansas  86101.  (913)  551-7255. 
Morris  Kay, 

Regional  Administrator. 
[FR  Doc  92-9383  Filed  4-21-92;  8:45  am) 

BIIXINO  COOE  (SW-SO-H 

[OPPTS-59936;  FRL  4060-6] 

Certain  Chemicals;  Pre  - 1   v,fa:ture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt  This  notice  announces 
receipt  of  5  such  PMN(8)  and  provides  a 
summary  of  each. 
DATES:  Close  of  review  periods: 

Y  92-106.  92-107.     April  13, 1992. 

Y  92-108,  92-109.     April  14. 1992. 


Y92-1W      Apnlie.  1992. 


rACT: 


FOR  FURTHER  INFORMATION  CONl 

David  Kiing.  Acting  Director. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  E-545,  401  M  St.  SW.. 
Washington.  DC,  20460,  (202)  554-1404. 
TDD  (202)  554-0551. 
S'JPPLEMENTARY  INFORMATION;  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Pubhc  Docket  Office,  NE-G004  at  the 
above  address  between  0  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

Y  S2-!0« 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyurethane  polymer. 
Use/Production.  (G)  Paint.  Prod. 
rangp:  Confidential. 

V 82-107  • 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint  Prod, 
range:  Confidential. 


Y  t: 


'C8 


Importer.  Confidential. 

Chemical.  (G)  Polyurethane  adhesive. 

Use/Production.  (S)  Adhesive  for 
home,  school  and  office.  Import  range: 
10,000-20.000  kg/yr. 

YOT-109 

Manufacturer.  Eastman  Chemical 
Company. 

Chemical.  (S)  1.3-Benzenedicarboxylic 
acid,  dimethyl  ester;  2-(2- 
hydroxyethoxy)ethanol;  1.4- 
cyclohexanedimethanol 

Use /Production.  (S)  Printing  ink 
component  Prod,  range:  Confidential. 

V  9t-110 

Manufacturer  Amoco  Chemical 
Company. 

Chemical.  (G)  Fatty  and  cyclo  alkyl 
appended  acrylate  polymer. 

Use /Production.  (G)  Petroleum 
treatment  chemical.  Prod,  range: 
Confidential. 

Dated:  April  16, 1992. 

Steve  Newburg-Rinn. 

Acting  Director,  Information  Management 

Division.  Office  of  Pollution  Prevention  and 

Toxics. 

(FR  Do^  92-a3a"'  Filed  4-21-92;  8:45  am) 

BIUJMG  CODE  »5«t>-5->-f 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Sut>mitted  to  Office  of 
Wanagement  and  Budget  for  Review 

April  15.  \99Z. 

The  Federal  Co.T.munications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  Downtown  Copy  Center, 
1114  21st  Street,  NW.,  Washington,  DC 
29036,  (202)  452-1422.  For  further 
information  on  these  submissions 
contact  Judy  Boley.  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  Jonas  Neihardt.  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington.  DC  20503,  (202)  395- 
4814. 

OMB  Number  3060-0332. 

Title:  Section  76.814,  Cable  television 
system  regular  monitoring. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  Recordkeeping 
requirements. 

Estimated  Annual  Burden:  7,000 
recordkeepers;  1.43  hours  average 
burden  per  recordkeeper;  10,010  hours 
total  annual  burden. 

Needs  and  Uses:  Section  76.614  requires 
that  cable  TV  systems  operating  on 
aeronautical  frequencies  which  were 
requested  or  granted  for  use  after  11/ 
30/84,  provide  for  a  program  of  regular 
monitoring  for  signal  leakage  and 
maintain  a  log  showing  the  date  and 
location  of  each  leakage  source 
identified,  the  date  on  which  the 
leakage  was  repaired,  and  the 
probable  cause  of  the  leakage. 
Incorporation  of  the  monitoring 
program  into  the  daily  activities  of 
existing  service  personnel  in  the 
discharge  of  their  normal  duties  will 
generally  meet  the  monitoring 
requirement.  The  data  is  used  by 
cable  TV  systems  and  the  FCC  to 
prevent,  locate  and  eliminate  harmful 
interference  as  it  occurs,  to  help 
assure  safe  operation  of  aeronautical 
and  marine  radio  services  and  to 
minimize  the  possibility  of 
interference  to  these  safety-of-life 
services.  If  this  collection  information 
was  not  conducted,  there  would  be  a 
greater  likelihood  of  harmful 
interference  to  aeronautical  and 
marine  radio  services;  FCC  efforts  to 


locate  and  eliminate  such  interference 
would  be  impaired;  and  potentially 
there  would  be  a  greater  risk  to 
safety-of-life  and  property. 

OMB  Number:  3060-0331. 

Title:  Section  76.615.  Notification 
requirements. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annua!  Burden:  2,900 
responses;  0.5  hoars  average  burden 
per  response;  1,450  hours  total  annual 
burden. 

Needs  and  Uses:  Section  76.615(b) 
requires  that  cable  TV  system 
operators  notify  the  Commission 
before  transmitting  any  carrier  or 
other  signal  component  with  an 
average  power  level  across  a  25  kHz 
bandwidth  in  any  160  microsecond 
time  period  equal  to  or  greater  than 
10'*  watts  at  any  point  in  the  cable 
distribution  system  on  any  new 
frequency  or  frequencies  in  the 
aeronautical  frequency  bands. 
Effective  7/1/90,  such  notification  will 
include  the  cumulative  signal  leakage 
index  (CLI)  derived  under  47  CFR 
76.611(a)(1)  or  the  results  of  airspace 
measurements  derived  under  47  CFR 
76.611(a)(2)  and  a  description  of  the 
method  by  which  compliance  with 
basic  signal  leakage  criteria  is 
achieved  and  the  method  of 
calibrating  the  measurement 
equipment.  Also,  after  7/1/90,  this 
information  shall  be  provided  to  the 
Commission  each  calendar  year.  This 
information  is  used  by  FCC  sta.'  to 
locate  and  eliminate  harmful 
interference  as  it  occurs,  to  help 
assure  safe  operation  of  aeronautical 
and  marine  radio  services  and  to 
minimize  the  possibility  of 
interference  to  these  safety-of-life 
services.  If  this  collection  information 
was  not  conducted,  there  would  be  a 
greater  likelihood  of  harmful 
interference  to  aeronautical  and 
marine  radio  services;  FCC  efforts  to 
locate  and  eliminate  such  interference 
would  be  impaired;  and  potentially 
there  would  be  a  greater  risk  to 
safety-of-life  and  property. 

Federal  Communications  Commission. 

Donna  R.  S«atcy, 

Secretary. 

[FR  Doc  92-9419  Filed  4-21-92;  8:45  am] 

BILLING  CODE  S712-01-M 


Repo'1  No    188!-! 

Pet'!ions  fof  Reconsideration  ana 
C,,:!:»nf'cat,ion  o?  Actions  i'^  Ru'p  Man 
Proceed-ngp 


1   lo.    ir 


;4^_, 


Apr, 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rule  making  Proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
room  239, 1919  M  Street  NW., 
Washington,  DC.  or  may  be  purchased 
from  the  Commission's  copy  contractor 
Downtown  Copy  Center  (202)  452-1422. 
Oppositions  to  these  petitions  must  bp 
filed  May  7, 1992. 

See  §  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Rephes  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

subject:  Amendment  of  parts  0. 1,  2  and 
95  of  the  Commission's  Rules  to  Provide 
Interactive  Video  Data  Services.  (Gen 
Docket  No.  91-2) 
Number  of  Petitions  Received:  6. 

subject:  Amendment  of  part  63  of  the 
Commission's  Rules  to  Provide  for 
Notification  by  Common  Carriers  of 
Service  Disruptions.  (CC  Docket  No.  91- 
273) 

Number  of  Petitions  Received:  2.   ■ 
Federal  Communications  Commission. 
Donna  R.  Searcy. 
Secretary. 

(FR  Doc.  92-«358  Filed  4-21-82;  8:45  am] 

BILUNDQ  CODE  671I-01-M 


FEDERAi,   MART'VE  COMM'SSiON 


Ac''ee 
ei  ai. 


F>J( 


h'V 


The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreemenf(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  section  572.603 
of  title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
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communicating  with  the  Commission 
regarding  a  pending  agreement. 
Agreement  No.:  224-200648. 
Title:  Matson  Terminals/Stevedoring 
Services  of  America  Terminal 
Agreement. 
Parties:  I 

Matson  Terminals,  Inc.  ("Mdtson") 
Stevedoring  Services  of  America 
("SSA').  ' 

Synopsis:  Under  the  terms  of  the 
Agreem.ent,  SSA  will  repair  certain 
container  handling  equipment  for 
Matson  at  Matson's  container  terminal 
in  Seattle.  Washington. 

Agreement  No.:  202-011373 

Title:  Trans-Atlantic  Agreement. 

Parties: 

Atlantic  Container  Line  AB. 

Compagnie  Generale  Maritime  (CGM). 

Nedlloyd  Lijnen  BV, 

Hapag  Lloyd  AG. 

Sea-Land  Service.  Inc., 

A.P.  Moller-Maersk  Line. 

Polish  Ocean  Lines, 

Mediterranean  Shipping  Co . 

DSR/Senator  Joint  Service. 

P&O  Containers  Limited, 

Orient  Overseas  Container  Line  (UK) 
Ltd.. 

Cho  Yang  Shipping  Co. 

Synopsis:  The  proposed  Agreement 
will  establish  an  association  of  ocean 
common  carriers  in  the  trade  between 
Continental  United  States  and  Northern 
Europe.  The  parties  will  discuss  and 
agree  upon  matters  of  mutual  interest, 
including  rates  and  a  common  tariff.  The 
Agreement  will  also  include  a  voluntary 
cooperative  working  arrangement  with 
respect  to  space  chartering,  sharing 
container  equipment,  a  capacity 
management  program,  allocation  of 
cargo  or  revenue,  and  other  activities 
within  the  scope  of  the  Agreement 
described  at  section  4  of  the  Shipping 
Act  of  1984. 

Daied:  Apnl  16. 1992. 

By  Order  of  the  Federal  Mantime 
Commission 
Joseph  C.  Polking,  | 

Secretary.  ' 

(FR  Doc.  92-9309  Filed  4-21-92:  8:4.5  am| 

B'L^;»<G  COCE  6730-01-K 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Mark  at  Co'   '^■ttee; 
Domestic  Policy  D..-ective  of  February 
4  5.  1392 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information, 
there  is  set  forth  below  the  domestic 
policy  directive  issued  by  the  Federal 
Open  Market  Committee  at  its  meeting 


held  on  February  4-5, 1992."  The 
Directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this  meeting 
suggests  that  economic  activity  has  remamed 
sluggish.  Total  nonfarm  payroll  employment 
was  little  changed  in  December,  and  the 
civihan  unemployment  rate  rose  to  7.1 
percent.  Industrial  production  fell  slightly  in 
November  and  December,  partly  renecting  a 
sizable  drop  in  motor  vehicle  assemblies. 
Consumer  spending  has  been  weak  on 
balance  m  recent  months  amid  continuing 
indications  of  depressor]  consumer 
confidence  and  essentially  no  growth  in 
disposable  income.  Demand  for  business 
equipment  has  been  uneven,  while 
nonresidential  construction  has  remained  in  a 
steep  decline.  Single-famil>  housing  starts 
continued  to  recover  in  December.  The 
nominal  U.S.  merchandiscrtrade  deficit 
narrowed  in  November,  and  for  October- 
November  combined  the  trade  balance 
improved  substantially  from  the  third-quarter 
rate.  Wage  and  price  increases  have 
continued  to  trend  downward. 

Short-term  interest  rates  have  declined 
appreciably  since  the  Committee  meeting  on 
December  17.  while  longer-term  rates  have 
registered  mixed  changes.  The  Board  of 
Governors  approved  a  reduction  in  the 
discount  rate  from  4-1/2  to  3-1/2  percent  on 
December  20.  In  foreign  exchange  markets, 
ttie  trade-weighted  value  of  the  dollar  in 
terms  of  the  other  G-10  currencies  rose 
slightly  on  balance  over  the  intermeetiPK 
period 

After  accelerating  somewhat  in  the  fourth 
quarter.  M2  and  M3  slowed  in  January,  partly 
reflecting  temporary  distortions  around  year- 
end.  For  the  year  1991.  the  expansion  of  both 
M2  and  MS  is  estimated  to  have  been  al  rales 
a  little  above  the  lower  ends  of  the 
Committee's  ranges.  Growth  of  total  domestic 
nonfmancial  debt  appears  to  have  been 
marginally  above  the  lower  end  of  ttie 
Committee's  monitoring  range  for  tlie  year. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  thai  will 
foster  price  stability  and  oromote  sustainable 
growth  in  output.  In  furtherance  of  these 
objectives,  the  Committee  at  this  meeting 
established  ranges  for  growth  of  M2  and  M3 
of  2-1/2  to  6-1/2  percent  and  1  lo  5  percent, 
respectively,  measured  from  the  fourth 
quarter  of  1991  to  the  fourth  quarter  of  1992 
The  monitoring  range  for  growth  of  total 
domestic  nonfinancial  debt  was  set  at  4-1/2 
lo  8-1/2  percent  for  the  year  With  regard  to 
M3.  the  Committee  anticipated  that  the 
ongoing  restructuring  of  depository 
institutions  would  continue  to  depress  the 
growth  of  this  aggregate  relative  to  spending 
and  total  credit.  The  behavior  of  the 
monetary  aggregates  will  continue  to  be 
evaluated  in  the  light  of  progress  toward 
price  level  stability,  movements  in  their 
velocities,  and  developments  in  the  economy 
and  financial  markets. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 


maintain  the  existing  degree  of  pressure  on 
reserve  positions.  In  the  context  of  the 
Committee's  long-run  objectives  for  price 
stability  and  sustainable  economic  growth, 
and  giving  careful  considerations  to 
economic,  financial,  and  monetary 
developments,  slightly  greater  reserve 
restraint  might  or  slightly  lesser  reserve 
restraint  would  be  acceptable  in  the 
mtermeeiing  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  growth  of  M2  and  M3  over 
the  period  from  December  through  March  ai 
annual  rales  of  about  3  and  1-1/2  percent, 
respectively. 

By  order  of  the  Federal  Open  Market 
Committee.  April  10,  1992. 
Nonnand  Bernard, 

Deputy  Secretary.  Federal  Open  Market 
Committee 
[FR  Doc.  92-9321  Filed  4-21-92;  8:45  am] 

BtLLING  COr>E  6210-01-F 


'Copies  of  the  Record  of  policy  actions  of  the 
Committee  for  the  meeting  of  February  4-5, 1992.  are 
available  upon  request  to  The  Board  of  Governors 
of  the  Federal  Reserve  System.  Washington.  D.C. 
20551. 


3A-5C  Bsr.kco.'p,  i.'-c.  Notice  cf 
Application  to  Engage  de  n-ovo  n 
Pt'Titssib'e  Uorbanklrg  Ac'-viTies 

The  company  listed  m  this  notice  nas 
filed  an  application  under  §  225.23(a)(1) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  peitoissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the'Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the  - 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
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hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Comments  regarding  the  applicatioi; 
rr.ust  be  received  at  the  Reserve  Bank 
'indicated  or  the  offices  of  the  Board  of 
Goverr.ors  not  later  than  May  18,  1992 

A.  Federal  Reserve  Bank  of  St.  Louis 
■Randal!  C.  Svimner.  Vice  President)  411 
Loci:st  Street.  St,  Louis,  Misscun  631f)6. 

1.  BMC  Bankr.orp.  Inc..  Benton. 
Kentuck}'^  to  engage  de  novo  through  its 
subsidiary,  United  Commonwealth 
Par*..  Federal  Savings  Bank,  Murray 
K'-r'ticky,  in  operatirg  a  savings 
association  pursuant  to  5  225.25(b)(9); 
and  engage  in  the  sale,  as  agent,  of 
credit-related  .nsurance  sold  in 
connection  with  extensions  of  credit 
made  by  the  target  savings  association 
pursuant  to  §  225.25{b)(8){i)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  la,  199^ 

{ennifer  |.  {ohnaon. 

Associate  Secretary  of  the  Board. 

(PR  Doc  92-9315  Filed  ♦-21-92;  8:45  am] 

BJLUNQ  CODE  6210-01-F 


Fieet/Norstar  Fsnancial  Group,  Inc., 
Acquisition  o'  C-o.Tipany  Engaged  In 
Pe.'-misslble  Nonbanklng  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  o'" 
the  Board's  Regulation  Y  (12  CFR 
225,23(a){2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
bardcing  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States, 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
connicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 


accomparaed  by  a  statement  of  the 
reasciis  a  written  presentation  \Miuld 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  quf  stions  of 
fact  that  are  \n  dispute,  summanzing  ihe 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrif,  ed  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  6, 1992. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M  Br,niv.  Vioe  Resident)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Fleet/Norstar  Financial  Group,  Inc.. 
Providence,  Rhode  Island;  to  acquire 
11,24  percent  of  the  voting  securities  of 
The  New  York  Switch  Corporation. 
Hackensack,  New  Jersey,  and  thereby 
engage  in  data  processing  activities 
pursuant  to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y. 

Board  of  Governor*  of  the  Federal  Reserve 
System.  April  16. 1992. 
lennifar ).  |ohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc  92-9316  Filed  4-21-92;  8:45  am) 

BILUNQ  CODE  6210-C1-f 


MetQs  Cou.n'-y  Bancs^ares,  Inc..  et  a!.; 
Formations  cf,  Ar-cu'S'tlons  by.  and 
Mergers  wf  Banx  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
im»mediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  thf  f  v-iif  nre  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  18, 
1992. 


A.  Federal  Reser%e  Bank  of  Atlanta 
(Robert  El  Heck,  Vice  IVes.de.'^.;)  104 
Marietta  Street.  NW.,  Atlanta,  Georgia 
30303: 

1.  Meigs  County  Bancshares.  Inc., 
Decatur,  Tennessee;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Meigs 
Cour  • ;  P  -■  •'  y   !  m  ■  a  • ' : '   '  •  nnesseee. 

B.  Federal  Reser\  e  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Financial  Institutions,  Inc.,  Verona, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  86.52  percent  of 
the  voting  shares  of  Verona  Exchange 
Bank,  Verona,  Illinois 

C.  Federal  K(>s«r\  t  B  <  ik  of  Kansas 
City  (John  E.  "i  oikt,  i>c;..vjr  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  First  Fidelity  Bancorp,  Inc.. 
Oklahoma  City,  Oklahoma;  to  merge 
with  City  Bancorp  of  Norman,  Inc.. 
Norman,  Oklahoma,  and  thereby 
indirectly  acquire  City  National  Bank  & 
Trust  Company,  Norman,  Oklahoma, 

D.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street.  Dallas,  Texas  75222: 

1.  Northwest  Bancshares  Corporation, 
Benton,  Louisiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Benton,  Benton,   . 
Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  16. 1992. 
lennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  92-9317  Filed  4-21-fl2;  8:45  am) 

BILUNQ  CODE  «:i»-C1-^ 


Hug^  Peters'--  Jr   er  3' ■  Change  In 

B  a  n  k  C  0  ■  t  r  o ;  ft  o  t  J  c  e  s ,  Acq ;,; ;  sitlons  Of 
Shares  of  Banks,  o'  B-v-^-k  Ho;riinQ 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Boards  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Qnce  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
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cr  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
p.ot  later  than  May  13. 1992. 

.\.  Federal  Reserve  Bank  of  Atlanta 
(Robei-t  E.  Heck.  Vice  President)  104 
Marietta  Street  NW.,  Atlanta.  Georgia 
30303: 

1.  Hugh  Peterson.  Jr.  and  Mary  Jane 
Peterson,  Atlanta.  Georgia;  to  each 
acquire  35  percent  of  the  voting  shares 
of  N\V.  Services  Corporation.  Ringgold. 
Georgia,  and  thereby  indirectly  acquire 
Northwest  Georgia  Bank,  Ringgold. 
Georgia. 

Board  of  Governors  of  the  Federal  Reserve 

System,  April  16, 1992. 

!en:i:fer  J.  (ohnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-9313  Filed  4-21-92;  8:45  am] 

B  LUNQ  C0O£  8210-Ot-F 


FEDER/-.  'RADE  C0MW"'5~=0'--" 

Pepo"t  of  the  Ta'  H'c.o\'"e  aTJ 
Ca.'bop  Mor.oxicie  Content  o'  53-; 
Varieties  c'  Domestic  Cigare'ts"-. 

action:  Correction. 

summary:  In  notice  document  92-7460. 
begirjnmg  on  page  11315  in  the  issue  of 
Thursday.  April  2, 1992.  make  the 
following  correction: 

On  page  11319  in  the  4th  column,  the 
nicotine  values  for  3  Marlboro  cigarettes 
should  be  changed  to  read: 


Maf.bofo  King  F  SP  LT . 

».'3-'bofo  King  F  SP  LT  25„ 
».'arltx;.-o  K«ig  F  MP  LT.. 


NIC 


0.8 
0.9 
0.8 


Dated;  April  13,  1992. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  S2-9355  Filed  4-21-92;  8:45  am] 
BtujNQ  cooe  srso-oi-H 

[f:\ti  ^c   9'  '  0087]  I 

Servics  Cc'po'aticn  interf-a^io!'-!^: 
Revised  F'opos"d  Co-"'seit  0"'e'  Wtth 
Analysis  To  Aid  Pubiic  Corr-r-e-t 

agency:  Federal  Trade  Commission. 
ACTION:  Revised  proposed  consent 

summary:  In  settlement  of  alleged 
V  :\dt:   r.s  of  federal  law  prohibiting 
.r-^  :  i:'s  and  practices  and  unfair 
rr.eti-.cds  of  competition,  this  revised 
proposed  consent  order,  accepted 
subject  to  final  Commission  approval, 
would  change  the  funeral  homes  that  the 
respondent,  a  Houston,  Texas,  based 


corporation,  is  required  to  divest  in  the 
Chattanooga,  Tennessee  area. 
dates:  Comments  must  be  received  on 
or  before  May  22, 1992. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washincton,  DC  20580. 

FOB   Ft«*^'"HER    NfOBMATiOh  CONTACT: 

Katnanne  fa.  Aipnin,  Auanta  Regional 
Office.  Federal  Trade  Commission,  1718 
Peachtree  St.,  NW.,  Room  1000,  Atlanta. 
GA.  3"''«''  i^i^l  347-4836. 
SUPPLE M.tN'ARY  information:  Pursuant 
to  section  6(b)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  rules 
of  practice  (18  CFR  2.34,  notice  is  hereby 
given  that  the  following  revised 
proposed  consent  order  to  divest,  having 
been  filed  vnth  and  accepted,  subject  to 
final  appro^l,  by  the  Commission,  has 
been  placed  on  the  public  record  for  a 
period  of  thirty  (30)  days.  Public 
comment  is  invited.  Such  comments  or 
views  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  5  4-9(b)(8)(ii] 
of  the  Commission's  rules  of  practice  (16 
CFR  4.9(b)(6)(ii)). 

Commissioners:  Janet  D.  Steiger,  Chairman, 
Marj'  L  Azcuenaga,  Deborah  K.  Owen. 
Roscoe  B.  Starsk  UI,  Dennis  A.  Yao. 

Revised  Proposed  Consent  Order 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  funeral  home  acquisitions  of 
Service  Corporation  International 
("SCI"),  a  corporation,  and  SCI,  having 
been  furnished  with  a  copy  of  a  draft  of 
complaint  that  the  Atlanta  Regional 
Office  proposed  to  present  to  the 
Commission  for  its  consideration,  and 
that,  if  issued  by  the  Commission,  would 
charge  Service  Corporation 
International  with  violations  of  the 
Clayton  Act  and  Federal  Trade 
Commission  Act:  and 

Respondent  SCI,  its  attorneys,  and 
counsel  for  the  Commission  having 
thereafter  executed  an  agreement 
containing  a  consent  order,  an 
admission  by  respondents  of  all  the 
jurisdictional  facts  set  forth  in  the 
aforesaid  draft  of  complaint,  a  statement 
that  the  signing  of  said  agreement  is  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  respondent 
that  the  law  has  been  violated  as 
alleged  in  such  complaint,  and  waivers 
and  other  provisions  as  required  by  the 
Commission's  rules;  and 

The  Commission,  having  thereafter 
considered  the  matter  and  having 
determined  that  it  had  reason  to  believe 
that  the  respondent  had  violated  the 


said  Acts,  and  that  compldin!  should 
issue  stating  its  charges  in  that  respect, 
and  having  thereupon  accepted  the 
executed  consent  agreement  and  placed 
such  agreement  on  the  public  record  for 
a  period  of  (60)  days,  and  having  duly 
considered  the  comments  filed 
thereafter  by  interested  persons 
pursuant  to  §  2.34  of  its  Rules,  now  in 
further  conformity  with  the  procedure 
prescribed  m  §  2.34  of  its  rules,  the 
Commission  hereby  issues  it.9  complaint, 
makes  the  following  jurisdictional 
findings  and  enters  the  following  order: 

1.  Respondent  SCI  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Texas,  with  its  office  and 
principal  place  of  business  located  at 
1929  Allen  Parkway,  in  the  City  of 
Houston,  State  of  'Texas. 

2.  The  Federal  Trade  Commission  has 
jurisdiction  of  the  subject  matter  of  this 
proceeding  and  of  respondent,  and  the 
proceeding  is  ir.  the  public  interest. 

RE\'ISFD  ORDER 


As  used  in  this  order,  the  following 
definitions  shall  apply: 

A.  SCI  or  respondent  means  Service 
Corporation  International,  its  parents, 
subsidiaries,  divisions,  groups  controlled 
by  SCI,  successors  and  assigns,  and 
their  respective  directors,  officers, 
employees,  agents  and  representatives. 

B.  Sentinel  means  Sentinel  Group, 
Inc.,  its  parents,  subsidiaries,  divisions, 
groups  controlled  by  Sentinel, 
successors  and  assigns,  and  their 
respective  directors,  officers,  employees, 
agents  and  representatives. 

C.  Funeral  establishment  means  the 
Assets  and  Businesses  of  a  facility  that 
is  devoted  to  the  care  or  preparation  for 
burial  or  transportation  to  a  cemetery  or 
crematory  of  deceased  human  bodies 
and  in  which  funeral  services  may  be 
conducted. 

D.  Assets  and  Businesses  includes 
assets,  properties,  business  and 
goodwill,  tangible  and  intangible, 
utilized  by  a  funeral  establishment, 
including  the  following: 

1.  All  right,  tide  and  interest  in  and  to 
owned  or  leased  real  property,  together 
with  appurtenances,  licenses  and 
permits; 

2.  All  machinery,  fixtures,  equipment, 
furniture,  tools  and  other  tangible 
personal  property; 

3.  All  right,  title  and  interest  in  the 
trade  name  of  each  funeral 
establishment; 

4.  All  right,  title  and  interest  m  the 
legal  name  "Lane  Funeral  Flomes.  Inc." 
within  Hamilton  County,  Tennessee, 
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and  a  portion  of  Dade,  Walker  and 
CStoosa  Counties,  Georgia,  being  more 
particularly  described  as  follows: 
Beginning  at  the  northwest  comer  of 
Dade  County,  Georgia,  turning  thence 
southerly  along  the  western  line  of  Dade 
County,  Georgia,  to  its  intersection  with 
the  westerly  extension  of  the  northerly 
line  of  the  Chickamauga  &  Chattanooga 
National  Military  Park  ("Park"),  thence 
easterly  along  the  extension  of  the 
northerly  line  of  the  Park  and  the 
northerly  line  of  the  Park  to  the 
intersection  of  the  northeastern  comer 
of  the  Park  and  the  city  limits  of  Ft. 
Oglethorpe,  thence  turning  northeasterly 
through  the  intersection  of  the  centerline 
of  Ross  Hoilcw  Road  and  Doug  Road  to 
the  north  line  of  Catoosa  County. 
Georgia,  thence  westerly  along  the  north 
line  of  Catoosa,  Walker  and  Dade 
Counties  to  the  northwest  comer  of 
Dade  County,  Georgia  and  the  point  of 
beginning; 

5.  All  right,  title  and  interest  in  the 
legal  name,  "Wallis  &  Son  Funeral 
Home"  and  the  trade  name  "Wallis"  in 
that  portion  of  Walker  County,  Georgia, 
being  more  particularly  described  as 
follows:  All  of  W'alker  County,  Georgia 
lying  south  of  the  north  line  of  the 
Chickamauga  &  Chattanooga  National 
Military  Park  and  its  westward 
extension;  and 

6.  All  books,  records  and  files 
pertinent  to  any  of  the  Properties  to  be 
Divested. 

E.  Properties  to  be  Divested  means 
the  Assets  and  Businesses  of  the 
following  funeral  establishments: 

1.  Lane  Funeral  Homes,  Inc.,  South 
Crest  Chapel,  Rossville,  Georgia. 

2.  Lane  Funeral  Homes,  Inc.,  R.  J. 
Coulter  Chapel,  Chattanooga, 
Tennessee. 

3.  Lane  Funeral  Homes,  Inc., 
Williamson  &  Sons  Funeral  Home, 
Soddy  Daisy,  Tennessee. 

4.  Wallis  &  Son  Funeral  Home, 
LaFayette.  Georgia, 

5.  Sipple's  Mortuary,  Savannah, 
Georgia. 


It  is  Ordered  That,  within  twelve  (12) 
months  after  the  date  this  order 
becomes  final,  respondent  shall  divest, 
absolutely  and  in  good  faith,  the 
Properties  to  be  Divested.  The 
Properties  to  be  Divested  are  to  be 
divested  only  to  an  acquirer  or 
acquirers,  and  only  in  such  manner,  that 
receives  the  prior  approval  of  the 
Commission.  The  purpose  of  the 
divestitures  required  by  this  order  is  to 
ensure  the  continuation  of  the  funeral 
establishments  as  ongoing  viable 
enterprises  and  to  remedy  the  lessening 


of  competition  ailrpcd  in  the 

Commission's  complaint. 

III. 

//  is  Further  Ordered  That  pending 
divestiture,  respondent  shall  maintain 
the  viability  and  marketability  of  the 
Properties  to  be  Divested  and  shall  not 
cause  or  permit  the  destruction, 
removal,  or  impairment  of  any  assets  or 
businesses  of  the  Properties  to  be 
Divested,  except  in  the  ordinary  course 
of  business  and  except  for  ordinary 
wear  and  tear. 

rv. 

//  is  Further  Ordered  That: 

A.  If  respondent  has  not  divested  the 
Properties  to  be  Divested  as  required  by 
Section  II  within  twelve  (12)  months 
after  the  date  this  order  becomes  final, 
respondent  shall  consent  to  the 
appointment  of  a  trustee  by  the 
Commission  to  divest  the  remaining 
Properties  to  be  Divested.  In  the  event 
the  Commission  or  the  Attorney  General 
brings  an  action  pursuant  to  section  5(1) 
of  the  Federal  Trade  Commission  Act, 
15  U.S.C.  45(1).  or  any  other  statute 
enforced  by  the  Commission, 
respondent  shall  similarly  consent  to  the 
appointment  of  a  trustee  in  such  action. 
Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  appoint  a  trustee  under 
this  Section  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  civil  penalties  or  any  other 
relief  available  to  it.  including  a  court- 
appointed  trustee,  pursuant  to  section 
5(1)  of  the  Federal  Trade  Commission 
Act.  or  any  other  statute  enforced  by  the 
Commission,  for  any  failure  by  SCI  to 
comply  with  this  order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pu;'suant  to 
section  IV.A.  of  this  order,  respondent 
shall  consent  to  the  following  terms  and 
conditions  regarding  the  trustee's 
powers,  authorities,  duties  and 
responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
respondent,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures. 

2.  The  trustee  shall  have  the  exclusive 
power  and  authority,  subject  to  the  prior 
approval  of  the  Commission,  to  divest 
remaining  Properties  to  be  Divested. 

3.  The  trustee  shall  have  eighteen  (18) 
months  from  the  date  of  appointment  to 
accomphsh  the  divestitute,  which  shall 
be  subject  to  the  prior  approval  of  the 
Commission.  If,  however,  at  the  end  of 
the  eighteen-month  period  the  trustee 
has  submitted  a  plan  of  divestiture  or 
believes  that  divestiture  can  be 


accomplished  within  a  reasonable  time, 
the  divestiture  period  may  be  extended 
by  the  Commission,  or  by  the  Court  for  a 
court-appointed  trustee;  provided, 
however.  That  the  Conmiissi6n  or  court 
may  only  extend  the  divestiture  period 
two  (2)  times. 

4.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  relating  to  the 
remaining  Properties  to  be  Divested,  or 
any  other  relevant  information,  as  the 
trustee  may  reasonably  request. 
Respondent  shall  develop  such  fmancial 
or  other  information  as  such  trustee  may 
reasonably  request  and  shall  cooperate 
with  anyreasonable  request  of  the 
trustee.  Respondent  shall  take  no  action 
to  interfeni  with  or  impede  the  trustee's 
accomplishment  of  the  divestitures.  Any 
delays  in  divestiture  caused  by 
respondent  shall  extend  the  time  for 
divestSture  under  this  Section  in  an 
amouiH  equal  to  the  delay,  as 
determibed  by  the  Commission  or  the 
court  for  acourt-appointed  trustee. 

5.  Subjec^^o  respmident's  absolute 
and  unconditidtrattibligation  to  divest  at 
no  minimum  price  and  the  purpose  of 
the  divestiture  as  stated  in  Section  II  of 
this  order,  the  trustee  shall  use  his  or  her 
best  efforts  to  negotiate  the  most 
favorable  price  and  terms  available  with 
each  acquiring  entity  for  the  divestiture 
of  the  remaining  Properties  to  be 
Divested.  The  divestiture  shall  be  made 
in  the  manner  set  out  in  section  II; 
Provided,  however.  That  if  the  trustee 
receives  bona  fide  offers  from  more  than 
one  acquiring  entity,  and  if  the 
Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acquiring 
entity  or  entities  selected  by  respondent 
from  among  those  approved  by  the 
Commission. 

6.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  respondent,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set  The  trustee  shall  have  authority 
to  employ,  at  the  cost  and  expense  of 
respondent  such  consultants, 
accountants,  attorneys,  investment 
bankers,  business  brokers,  appraisers, 
or  other  representatives  and  assistants 
as  are  reasonably  necessary  to  carry  out 
the  trustee's  duties  and  responsibihties. 
The  trustee  shall  account  for  all  monies 
derived  from  the  sale  and  all  expenses 
incurred.  After  approval  by  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  by  the  court,  of  the 
account  of  the  trustee,  including  fees  for 
his  or  her  services,  all  remaining  monies 
shall  be  paid  at  the  direction  of 
respondent  and  the  trustee's  power  shall 
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be  terminated.  T>,e  ;rus'.e€  s 
carr.ptnsation  snal:  be  based  at  least  in 
a  Bignificant  part  on  a  commission 
arranaemcnt  contingent  on  the  trustee's 
divestr.g  rhe  r*=Tna;ning  Properties  to  be 
D:ve»led. 

"  Except  in  cases  of  misfeasance, 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee,  the  trustee  shall 
not  be  liable  to  respondent  for  any 
action  taken  or  not  taken  in 
performance  of  the  trusteeship. 
Respondent  shall  indemnify  the  trustee 
and  hold  the  trustee  harmless  against 
any  losses,  claims,  damages,  or 
llabihties  arising  in  any  m.anner  out  of, 
or  in  connection  with,  the  trustee's 
duties  imder  this  order,  including  all 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connection  with 
the  preparation  for  or  defense  of  any 
claim  whether  or  not  resulting  in  any 
liability,  except  to  the  extent  such 
liabilities,  claims,  or  expenses  result 
from  misfeasance,  negligence,  willful  or 
wanton  acts,  or  bad  faith  of  the  trustee. 

a.  Within  sixty  (60)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  respondent  shall 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  order. 

9.  If  the  trustee  ceases  to  act  or  fails  to 
act  diligently,  a  substitute  trustee  shall 
be  appointed  in  the  same  manner  as 
provided  in  section  IV.A.  of  this  order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court  may 
on  its  own  initiative  or  at  the  request  of 
the  trustee  issue  such  additional  orders 
or  directions  as  may  be  necessary  or 
appropriate  to  accomplish  the 
divestiture  required  by  this  order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  remaining  Properties  to  be 
Divested. 

12.  The  trustee  shall  report  in  writing 
to  respondent  and  to  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomphsh 
divestiture. 

It  is  Further  Ordered  That  respondent 
shall  be  bound  by  the  terms  and 
obligations  of  the  Agreement  Containing 
Consent  Order  between  staff  of  the 
Commission  and  Sentinel  dated  April 
11, 1991,  and  any  order  issued  by  the 
Commission  in  Sentinel  Croup,  Inc.,  File 
No.  891  0086,  pursuant  thereto,  and  shall 
execute  the  provisions  thereof. 


VI. 

It  is  Further  Orderedlhat  respondent 
shall  comply  with  the  Agreement  to 
Hold  Separate,  attached  hereto  and 
made  a  part  hereof  as  Appendix  L  Said 
agreement  shall  continue  in  effect  until 
respondent  has  divested  the  Properties 
to  be  Divested  or  until  such  other  time 
as  the  Agreement  to  Hold  Separate 
provides. 

vn. 

It  is  Further  Ordered  That,  within 
sixty  |60)  days  after  the  date  this  order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  respondent  has  fully 
compUed  with  Section  II  of  this  order. 
respondent  shall  submit  to  the 
Commission  a  verified  written  .-epijrt 
setting  forth  In  detail  the  maimer  and 
form  in  which  it  intends  to  comply,  is 
complying  or  has  complied  with  that 
provision.  Respondent  shall  include  in 
its  compliance  reports,  among  other 
things  that  are  required  from  time  to 
time,  a  full  description  of  all  contacts  or 
negotiations  with  prospective  acquirers 
for  the  divestitures  required  by  this 
order,  including  the  identity  of  all 
parties  contacted.  Respondent  also  shall 
include  in  its  compliance  reports  copies 
of  all  written  comm.unications  to  and 
from  such  parties,  and  all  internal 
memoranda,  reports,  and 
recommendations  concerning  the 
required  divestitures. 

vra. 

It  is  Further  Ordered  That  for  a 
period  of  ten  (10)  years  after  the  date 
this  order  becomes  final,  respondent 
shall  cease  and  desist  from  acquiring, 
through  subsidiaries  or  otherwise, 
without  the  prior  approval  of  the 
Commission,  any  interest  in  a  funeral 
establishment  located  within  the  city 
limits  of,  or  the  area  extending  fifteen 
(15)  miles  outward  in  any  direction  from 
the  city  limits:  (a)  Chattanooga, 
Tennessee;  (b)  Soddy  Daisy,  Termessee; 
(c)  LaFayette,  Georgia;  and  (d) 
Savarmah,  Georgia;  Provided,  however. 
That  this  prohibition  shall  not  apply  to 
the  construction  of  new  facilities  by 
respondent. 

IX. 

It  is  Further  Ordered,  That,  for  a 
period  of  ten  (10)  years  after  the  date 
this  order  becomes  final, 
notwithstanding  the  requirements  of 
Section  Vm,  respondent  may  acquire 
through  default  or  foreclosure 
proceedings  any  interest  in  a  funeral 
establishment  located  within  the  city 
limits  of,  or  the  area  extending  fifteen 
(15)  miles  outward  in  any  direction  from 
the  city  limits  of:  (a)  Chattanooga, 


Tennessee:  (b)  Soddy  Daisy.  Tennes&ee; 
(c)  LaFayette.  Georgia,  and  (d) 
Savannah.  Georgia;  (e)  Gainesville, 
Georgia:  (f)  Rome,  Georgia;  (g) 
Summerv:lle.  Georgia:  (h)  VVaycross. 
Georgia,  or  (i)  Ft.  Smith,  Arksr.sas: 
provided,  however  that  respondent 
must  give  the  Commission  notice  of  such 
acquisition  within  ten  (10)  days  of  the 
acquisition.  Within  thirty  flO]  days  of 
such  acquisition  respondent  mMSl  apply 
for  Commission  approval  of  the 
acquisition.  If  the  Commission  dops  not 
approve  the  arquisiticn.  respondent 
shall  divest  such  interest  in  accordance 
with  the  terms  of  Sections  II.,  Ill,  and 
rV  of  this  order  From  the  date  of  the 
acqrnsition  ant!!  such  time  as  the 
Cotnm.ission  approves  the  acquisition  or 
the  acquisition  is  divested,  respondent 
sha!!  hold  separate,  as  required  by  the 
Hold  Separate  Agrc-ement  attached 
hereto,  any  funeral  establishment  in 
which  such  an  interest  is  acquired. 

X. 

It  is  Funr.er  Ordered  Thai  one  year 
after  the  date  (his  order  becomes  final 
and  annually  thereafter  for  nine  (9) 
years,  respondent  shall  file  with  the 
Commission  a  verified  written  report  of 
its  compliance  with  sections  VIII.  and 
IX.  of  this  order.  Such  reports  shall 
include,  but  not  be  limited  to,  a  listing  of 
all  acquisitions  and  the  acquired 
locations  addresses,  including  but  not 
limited  to  acquisitions  due  to  default, 
foreclosure  proceedings  or  purchases  in 
foreclosure,  made  by  respondent  during 
the  12  months  preceding  the  date  of  the 
report. 

XI. 

It  is  Further  Ordered  Th  a  t,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order,  subject  to 
any  legally  recognized  privilege,  and 
upon  written  request  with  reasonable 
notice  to  respondent  made  to  their 
principal  offices,  respondent  shall 
permit  any  duly  authorized 
representative  or  representative  of  the 
Commission: 

A.  Access,  during  the  office  hours  of 
respondent  and  in  the  presence  of 
counsel,  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  respondent  relating  to  any 
matters  contained  m  this  order; 

B.  Upon  five  (5)  days'  notice  to 
respondent  and  without  restraint  or 
interference  therefrom,  to  interview 
officers  or  employees  of  respondent 
who  may  have  counsel  present, 
regarding  such  matters. 
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XII. 

It  IS  further  ordered  That  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  its  organization,  such  as 
dissolution,  assignment  or  sale  resultmg 
in  the  emergency  of  a  successor,  the 
creation  or  dissolution  of  subsidiaries. 
or  any  other  change,  that  may  affect 
compliance  obligations  arising  out  of 
this  order 

By  the  Com-Tiission. 

Analysis  of  Revised  Proposed  Consent 
Order  To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  a  change  in  the  agreement  to  a 
proposed  consent  order  from  respondent 
Service  Corporation  International 
("SCI').  The  complaint  and  original 
proposed  consent  order  were  placed  on 
the  public  record  on  July  30.  1991 

The  new  proposed  consent  order  has 
been  placed  on  the  public  record  for 
thirty  (30)  days  for  reception  of 
comments  by  interested  persons. 
Corr.ments  received  during  this  period 
will  become  part  of  the  public  record. 
After  thirty  (30)  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  shouid  withdraw  from  the 
agreement  or  make  final  the  agreement's 
proposed  order. 

The  com.plaint  has  not  been  changed 
since  its  publication.  It  alleges  that, 
SCI's  acquisition  of  Sentinel  Group,  Inc., 
violated  section  5  of  the  Federal  Trade 
Commission  Act.  15  U.S.C.  45,  and 
section  7  of  the  Clayton  Act,  as 
amended.  15  US  C.  18.  In  the  relevant 
geographic  m.arkets  of  Savannah, 
Georgia  and  its  im,mediate  environs; 
LaFayette,  Georgia,  and  its  immediate 
environs;  and  Hamilton  County, 
Tennessee,  and  Rossville  and  Fort 
Oglethorpe,  Georgia  "the  Chattanooga 
area"),  both  SCI  and  Sentinel  owned 
funeral  establishments  and  were  actual 
competitors  in  the  provision  of  funeral 
services.  In  the  Savannah,  Georgia  area, 
Sentinel  was  the  largest  firm  and  SCI 
was  one  of  the  leading  firms  in  the 
provision  of  funeral  services.  In  the 
Chattanooga  area.  Sentinal  and  SCI 
were  the  two  largest  firms  in  the 
provision  of  funeral  senices.  In  the 
LaFayette.  Georgia  area,  Sentinel  and 
SCI  were  the  only  two  providers  of 
funeral  services. 

As  the  complaint  allegt's.  the  effects 
of  the  acquisition  may  have  been  to 
substantially  lessen  competition  in  the 
following  ways,  among  others:  (1)  By 
eliminating  actual  competition  between 
SCI  and  Sentinel  in  the  relevant 
markets;  and  (2)  by  significantly 
enhancing  the  possibiUty  of  collusion  or 
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interdependent  coordination  among  the 
remaining  firms  in  the  relevant  markets 
or  by  tending  to  create  a  dominant  firm 
in  the  relevant  markets  These  effects 
increase  the  likelihood  that  firms  have 
increased  p.nces  and  restricted  output  in 
the  relevant  markets  or  will  increase 
prices  and  restrict  output  both  in  the 
near  future  and  in  the  long  term. 

The  new  proposed  order  only  changes 
the  funeral  homes  to  be  divested  in  the 
Chattanooga.  Tennessee  area.  It 
requires  that  SCI  divest  one  funeral 
estdblishmient  in  Chattanooga, 
Tennessee,  one  funeral  estabUshment  in 
Rossville.  Georgia,  and  one  funeral 
establishment  in  Soddy  Daisy, 
Tennessee  The  original  proposed  order 
had  required  that  SCI  divest  three 
funeral  establishments  in  Chattanooga, 
Tennessee  and  one  funeral 
establishment  in  Soddy  Daisy, 
Tennessee.  There  are  no  changes  in  the 
divestitures  required  in  the  other  two 
markets  or  m  the  other  provisions  of  the 
original  proposed  consent 

"The  purpose  of  this  analysis  is  to 
facilitate  pubhc  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Doiuld  S.  Clark. 
Secretary. 
(FR  Doc.  92-9356  Filed  4-21-92:  8:45  am] 

BIUJNO  CODE  trsO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  for  Civil  Rights:  Statement  o' 
Organization.  Functions  and 
Delegations  of  Authority 

Part  A,  chapter  AT  (Office  for  Civil 
Rights)  of  the  Statement  of  Organization, 
Functions  and  Delegations  of  Authority 
of  the  Department  of  Health  and  Human 
Services  '45  FR  4-4^9,  7/15/80;  45  FR 
82721. 12   IG  3<}  4-  FR  4348, 1/29/82:  51 
FR  41554-57. 11/13/86;  54  FR  33613,  8/ 
15/89  and  56  FR  56230. 11/1/91)  is 
further  amended  to  revise  the 
organizational  structure  utilized  in 
Region  III  to  carry  out  OCR's  functional 
responsibilities.  The  change  is  as 
follows:  Delete  paragraph  2  under  B. 
Voluntary  Compliance  and  Outreach 
Functions  and  replace  with  the 
following: 

(Regions  IV  and  VI  carry  out  OCR's 
functional  responsibihties  under  an 
organizational  structure  consisting  of  an 
Investigations  Division  and  Voluntary 
Comphance  and  Outreach  Division. 
Regions  I,  II,  III,  V,  VII,  VUI.  IX  and  X 


carry  out  both  the  investigative  and 
voluntary  compliance  and  outreach 
functions  under  an  organizational 
structure  consisting  of  operations 
branches  (1,  2.  or  3)  whereby  each 
branch  has  responsibility  for  the  full 
range  of  activities  under  the  Regional 
Manager.  In  Regions  L  II.  V.  VII.  VIII. 
and  X.  the  Branch  Chiefs  report  through 
a  Division  Director.  In  Regions  III  and 
IX,  they  report  directly  to  the  Deputy 
Regional  Manager.) 

natf>d  Ann!  14  1992. 

\.T"K,iic!  R    Tmr-ifiKms. 

Assistant  Secretary  for  Managerment  and 
Budget 

[FR  Doc.  92-8373  Filed  4-21-92:  8:45  am] 

BtLUNO  CODC  41tO-»MI 

Agency  for  Heatth  Care  Policy  and 
Research 

National  Advisory  Council  for  Health 
Care  Policy,  Resea-'Ch,  and  t'v,ak.)a?to" 
Meeting 

agency:  Agency  for  Health  Care  Policy 
and  Research.  Public  Health  Service. 
HHS. 

action:  Notice  of  pubUc  meeting. 

summary:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  National  Advisory  Council  for 
Health  Care  Policy,  Research,  and 
Evaluation. 

DATES:  The  meeting  will  be  open  to  the 
public  on  Thursday.  May  21. 1992,  from  9 
a.m.  to  5  p.m. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5.  U.S. 
Code,  and  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  a  meeting 
closed  to  the  public  will  be  held  on 
Friday,  May  2Z  1992.  from  8:30  a.m.  to 
11:30  a.m.  to  review,  discuss,  and 
evaluate  grant  applications.  The 
discussion  and  review  of  grant 
applications  could  reveal  confidential 
personal  information,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy, 

ADDBESSES:  The  meeting  will  be  at  the 
Ki  s  :i  r,f  e  Inn  Hotel,  7335  Wisconsin 
Avenue.  Bethesda,  Maryland  20814, 

rOR  FURTHER  I»JFOrmATION  CONTACT: 
Deborah  L  Q  .  ■     :;.  Executive 
Secretary  at  (301)  227-8459. 

SU«>PLFMENT,APV  INFORMATION: 

1.  Purpose 

Section  921  of  the  Public  Health 
Service  Act  (42  U.S.C.  299c)  estabUshes 
the  National  Advisory  Council  for 
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Hp.iit.":  L<ire  P^j.:cy   R-^s-^rch,  and 
Evaluation.  The  Council  provides  advice 
to  the  Secretary  and  the  Administrator, 
.Agency  for  Health  Care  Policy  and 
Research  (.AifCPR).  on  matters  related 
to  the  actions  of  AHCPP.  to  enhance  the 
quahty,  appropriateness,  and 
effectiveness  of  health  care  services  and 
access  to  such  services  through 
scientific  research  and  the  promotion  of 
improvements  in  clinical  practice  and 
the  organization,  financing,  and  delivery 
of  health  care  services. 

The  Council  is  composed  of  public 
members  appointed  by  the  Secretary. 
These  members  are:  Linda  H.  Aiken. 
Ph.D.;  Mr.  Edward  C.  Besseyt  Joseph  F. 
Boyle,  M.D.;  Linda  Bumes-Bolton.  Dr. 
P.H.;  Joseph  T.  Curti,  M.D,;  Gary  L 
Filerman,  PhD.;  Juaoita  W.  Fleming. 
PhD.:  David  Hayes-Bautista.  PhD.; 
William  S.  Riser,  M.D.:  Kennit  B. 
Knudsen,  MD.;  Norma  M  Lang,  PhD.; 
Barbara  ).  McNeil  M.D4  Mr.  Walter}. 
McN'emey:  Lawrence  H.  Meskio.  DD.S^ 
PhD.;  Theodore  J.  PhiUips,  M.D,; 
Barbara  Starfield,  M.D.:  and  Donald  E. 
V.iison.  M.D. 

There  also  are  Federal  ex  officio 
members.  These  members  are: 
Administrator,  Alcohol,  Drug  Abuse  and 
Mental  Health  Administration;  Director, 
National  Institutes  of  Health;  Director. 
Centers  for  Disease  Control; 
Administrator.  Health  Care  Financing 
Administration;  Commissioner.  Food 
and  Drug  Administration;  Assistant 
Secretary  of  Defense  (Health  Affairs); 
and  Chief  Medical  Director,  Department 
of  Veterans  .\ffairs. 

II   Agerd.! 

On  Thursday,  May  21. 1992.  the  open 
portion  of  the  meeting  will  begin  at  9 
a.m.  with  the  call  to  order  by  the  Council 
Chairm.an.  The  Administrator  will  repwrt 
on  AHCPR  activities.  The  Chair  of  the 
Technology  Assessment  Task  Force  will 
present  a  report  on  the  taik  force 
meeting  held  March  16-17, 1^2.  In  the 
afternoon  the  AHCPR  Administrator 
and  other  AHCPR  staff  will  present  an 
update  on  AHCPR's  clinical  guidelines 
development  followed  by  an  update  by 
AHCPR  staff  on  the  medical 
effectiveness  research  program  and 
primary  care  research  activities.  The 
Council  will  recess  at  5  pjn. 

On  Friday.  May  22, 1992,  the  Council 
will  resume  at  8:30  &sa.  with  a  closed 
meeting  to  review  grant  applications. 
The  meeting  will  then  adjourn  at  11:30 
a.m. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 


Dated-  April  16, 1992. 
|.  Janrett  Cfinton,  M.D. 

AdministTVtor. 

[PR  Doc.  92-9413  Filed  4-21-92;  8:45  ami 

BILUNG  COOe  4160-«0-M 

Budget  Marage^errt  System  Advisory 

5i,*-v:c—"'!tti?e;  Me"'""?; 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  CoDwnittee  Act  (5 
U.S.C  appendix  2),  announcement  is 
made  of  the  following  advisory 
subcommittee  scheduled  to  meet  during 
the  month  of  April  1992: 

Name:  Budget  Management  System 
Advisory  Subcommittee. 

Dates  and  Times:  April  27, 1992, 1  p.m. 

Place:  Executive  Office  Center,  2101  E. 
Jefferson  Street,  suite  dOl,  Rockville. 
Maryland  208S2. 

Thia  meeting  will  be  cloaed  to  the  public. 

Purpose: 

The  Subcommittee's  charge  is  lo  provide, 
on  behalf  of  the  Health  Care  Policy  and 
Research  Contracts  Review  Committee, 
advice  and  recommendations  to  the  Secretary 
and  to  the  Administrator.  Ager>cy  for  Health 
Care  Policy  and  Research  (AH<  :  F    -*^^.-^~.r■.'^rrs 
the  scientific  and  technical  me,-,: :  f  i 
contract  proposal  submitted  in  reso<"  ■*(■  '-•  a 
specific  Request  for  Proposal.  The  p-rpoae  of 
this  contract  is  to  provide  for  the  design, 
development,  implementation,  and 
documentation  of  a  budget  management 
system  in  an  ORACLE  RDBNtS  fRelational 
Database  Management  System)  for  the 
Financial  Management  Branch,  AHCPR. 

Agenda: 

The  session  of  this  Subcommittee  will  be 
devoted  entirely  to  the  technical  review  and 
evaluation  of  a  contract  proposal  submitted 
in  respoose  to  a  Bpecific  Request  for 
Proposal.  The  Administrator,  AHCPR,  has 
made  a  formal  determination  that  this 
meeting  will  not  be  open  to  the  pubhc.  This  is 
necessary  lo  protect  the  free  exchange  of 
views  and  avoid  undue  interference  with 
Committee  and  Department  operations,  and 
safeguard  confidential  proprietary 
information  and  personal  information 
concerning  individuals  associated  with  the 
proposal  that  may  be  revealed  during  the 
session.  This  is  in  accordance  with  section 
10(d)  of  the  Federal  Advisory  Committee  Act 
5  U.S.C.  appendix  Z,  Department  regulations. 
45  CFR  11.5(3M6).  and  procurement 
regulations,  4a  CFR  315.e04{d). 

Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact  Karen 
Harris.  Office  of  Management  Management 
Systems  and  Services  Branch,  Agency  for 
Health  Care  Policy  and  Research.  Executive 
Office  Center,  2101  E.  Jefferson  Street  suite 
601.  Rockville.  Maryland  20852.  (301)  277- 
8441. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Note:  Due  to  unforeseen  drcimastances 
arrangements  for  this  meeting  were  delayed- 


Consequently,  more  timely  notification  was 
not  possible. 

Dated:  18  April  1992. 
J,  Jarrett  Clinton, 
Administrator,  AHCPR. 
JFR  Doc  92-9412  Filed  4-21-92;  8;45  amj 
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Title  Xtl  of  ttte  PjbHc  Health  Service 
Act,  as  Amended  Hereafter.  Trauma 
Care;  Delegation  of  Authority 

N'oficp  is  hfrpby  given  that  I  have 
dfMt-gfl'f'd  to  the  Assistant  Secretary  for 
I  i-aiih.  with  authonty  to  redriegate,  all 
the  authorities  vested  in  the  Secretsn,' 
under  title  Xll  of  the  Public  Health 
Service  Act  as  amended  hereafter, 
pertaining  to  Trauma  Care.  This 
delegation  excluded  the  authority  lo 
issue  r'igulatioES,  to  submit  reports  to 
Congress  or  a  congres-sional  committee, 
to  establish  advisory  committees  or 
councils,  or  to  appoint  mombers  to 
advisory  committees  or  councils  Th;9 
delegation  became  effective  upon  the 
date  of  signature.  In  addition,  I  aTfirn-.t  rf 
and  ratified  any  actions  taken  by  t'-.e 
.'\ssist.int  Secretary  for  Health  or 
suburd'.nates,  which  involved  *he 
exennse  of  authorities  contained  \r>  rr;y 
delegation  prior  to  the  effective  dnte. 

Dated:  .April  1.5,  19S2. 
Ixiuis  W  SulKvan. 
Secretary: 

fFR  Doc.  Q2-9::»2  F;it'd  4--l-«2;  8:45  am) 
eiLLiK^  coot  itw-is-ii 


Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Centers  for  Human  Resoiirce  System 
Development  Grant  Applications  for 
Developing  State  Mental  Health 
Workforce 

(NSTmrrt:  Nabonsd  Institute  of  Mental 
Health,  liHS, 

acticm:  Notice  of  request  for 

app(;r:ation. 

INTRODOtmOM:  This  Request  for 
Applications  [RFA]  is  for  Human 
Resource  Development  (ITRD)  gr.<?n» 
applications  that  further  the  goai  of 
developing  a  State  menta!  health 
workforce  necessary  to  implement  the 
State  Mental  Health  Services  Plan  Act 
of  1986  [Title  V  of  Pub,  L  99-680  as 
amended  m  1990  by  Pub.  L  100-6.?9! 
This  Law  requires  States  and  Tprr!tnr«>s 
to  plan  and  implement  community- 
based  ca-e  for  the  seriously  mentally  ill. 

Under  the  statutory'  autho.T'y  of 
section  3fJ3  of  the  Public  Health  Services 
Act  (42  use  242a),  the  NIMH  HFD 
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p.-ogram  will  award  for  fiscal  year  1992 
a  single  type  of  grant:  Centers  for 
Human  Resource  System  Deveiopmen! 
Centers  for  Human  Resource  System 
Development  are  awarded  to  a  regionai 
consortium  of  five  or  rr.ore  contiguous 
States,  or  to  an  entity  that  is  national  in 
scope  with  provisions  to  serve  all  of  the 
States  and  Terntones.  The  goal  of  thesf 
Centers  is  to  provide  an  environment 
where  knowledge  gaps  concerning 
human  resooroes  are  addressed  by  a 
group  of  States,  or  by  a  national  body,  to 
provide  the  information  necessa'j  to 
successfully  implement  the  HRD 
requirements  of  a  community-based 
mental  health  care  system  as  expressed 
in  the  goals  of  title  V  in  the  States" 
Public  Law  99-660  Pldns. 

The  Public  Healtti  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2(X)0:  National  Health  Prom.otion 
and  Disease  Prevention.  Potential 
appiicar'.ts  may  obta.n  a  copy  of  Health 
People  2000  fFull  Report;  Stock  No.  017- 
001-004^4-0)  or  Healthy  People  2000 
(Summ.ary  Report:  Stock  No  00" -001- 
00473-1)  "through  the  Superintendent  of 
Documents,  Govemm.enf  Printing  Office. 
Washington.  DC  20402-9325  (Telephone 
:r-2-783-3238). 

Background 

The  HRD  Program  is  responsible  for 
improving  the  ability  of  States  to 
increase  the  capacity  and  competence  of 
the  State  workforce  responsible  for  the 
provision  of  mental  health  services  to 
adults  with  severe  mental  lilnesp  and  to 
children  and  youth  with  severe  and 
persistent  emotional  disorders  inciudine 
a  focus  on  8er\ices  for  the  persistently 
mentally  ill  whose  disorders  are  co- 
m.orbid  with  substance  abuse  disorders. 
The  m.entai  health  workforce  mcludfs 
professionals  and  paraprofessionals. 
consumers,  family  advocates,  case 
managers,  and  psychosocial 
rehabilitation  specialists 

The  HRD  PTx>gram.  is  an  integral  part 
of  other  NIMH  program.s  oriented 
toward  the  improvement  of  community- 
based  services  including  the  Community 
Support  Program  (CSP),  the  Child  and 
Adolescent  Se.'^'ice  System  Program 
(CASSP),  Mental  Health  Statistics 
Improvement  Program  (MHSIP),  and  the 
Protection  and  Advocacy  (P&A) 
Program.  Grantees  m  these  other 
programs  are  encouraged  to  collaborate 
with  HRD  Centers  in  order  to  build 
support  for  HRD-reiated  functions 
throughout  their  own  program 
development 

Eligibility 

Centers  for  Human  Resource  System 
Development:  Any  State,  public  or 


P'-ivate  nonprofit  organization  is  eiigiMe 
to  apply  for  a  grant  to  establish  either  a 
regional  or  a  natjona!  Center. 
Applications  for  regional  Centers  mi.st 
have  letters  of  support  that  detail  the 
kinds  of  commitments  (direct  financial 
support  or  in-kind  support)  that  each 
phrticipating  State  wil!  mdke  to  the 
Center  from  the  Sta'e  mental  health 
authonty  of  each  participating  State.  No 
less  than  five  States  shall  be  included  in 
the  application  and  the  S'a'r  must  be 
contiguous. 

In  the  application  for  a  national 
Center,  letters  of  support  should  be 
provided  from  relevant  national 
organizations  concerned  with  mental 
health  human  resource  development 
issues  such  as  the  State  mental  health 
program  directors.  County  mental  health 
administrators,  mental  health  consumers 
and  family  members,  nation.^l 
professional  organizations  for  mental 
health  personnel,  etc.  These  letters  of 
support  should  insure  facilitation  and 
support  of  the  Center  proposal  to  the 
extent  that  the  interests  and  objectives 
of  each  group  are  contemporaneous. 

In  the  case  of  either  the  regional  cr  the 
national  Center  application,  a  plan  must 
also  be  provided  that  assures  sufficient 
travel  hinds  for  equal  or  representative 
access  to  Center  policy  and  decision- 
making meetings  or  events. 

AvailabOity  of  funds 

Centers  for  Human  Resource  System 
Development:  It  is  expected  that 
approximately  $1  .fJOtlOOO  will  become 
available  for  new  awards  under  the 
te-ms  of  t^iis  RJ- A  in  fiscal  year  1992. 
and  approximately  five  awards  will  be 
made.  The  m.a.Kimum  level  of  support  for 
either  a  regional  or  a  national  Center  is 
$250,000  per  year  of  grant  support 

Population  of  Concern 

The  population  of  concern  for  HRD 
grants  includes  adults  with  severe 
mental  illness  and  children  and  youth 
with  severe  and  persistent  emotional 
disorders  that  seriously  impairs 
functioning  in  the  primary  aspects  of 
daily  living  such  as  interpersonal 
relations,  hving  arrangements,  or 
employment.  AppUcants  should  pay 
particular  attention  to  the  unique  needs 
and  special  concerns  of  racial  and 
ethnic  minorities  and  women.  It  is 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration  policy  to  include  women 
and  minorities  in  populations  to  be 
served  unless  there  is  a  compelling 
reason  not  to  do  so.  The  compelling 
reason  may  relate  to  circumstances  such 
as  disproportionate  representation  in 
terms  of  population  size,  age 
distribution,  risk  factors,  incidence/ 
prevalence,  etc..  of  one  gender  or 


minonty/majority  group.  Applications 
should  include  a  description  of  the 
composition  of  the  proposed  population 
for  the  pro)ect  by  gender  and  racial/ 

pfVinir  (?roi!f> 
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In  fiscal  year  1992,  grants  will  be 
awarded  to  develop,  implement  and 
evaluate  Centers  for  Human  Resource 
System  Development  to  facilitate  the 
participating  States'  capability  to 
develop  a  program  of  human  resource 
development  activities  that  is 
responsive  to  the  requirements  of  Title 
V  of  Pubhc  Law  9^-660,  and  its 
amendments  for  the  community-based 
care  of  adults  with  severe  mental  illness 
and  children  with  severe  and  persistent 
emotional  disorders.  These  Centers  will 
accomplish  their  goal  through  the 
performance  of  four  functions:  [1) 
Assessment  of  the  HRD  needs 
represented  In  the  title  V  of  Public  Law 
99-660  Plans,  Progress  Reports,  and 
NIMH  Evaluations  shared  of  the  States 
participating  in  a  given  Center  (2) 
development  of  innovative  systems  of 
delivering  knowledge,  training,  and 
technical  assistance  linked  to  those 
needs:  (3)  identification,  dissemination, 
and  planned  change  consultation 
regarding  research  findings  pertinent  to 
human  resource  development  and  "best 
practices"  as  identified  in  these  States: 
and  (4)  development  of  human  resource 
strategic  plaiming  skills  for  mental 
health  administrators  and  program 
managers  working  with  P.L.  99-660 
within  the  States  participating  in  a  given 
Center. 

The  model  for  the  Centers  has  been 
developed  out  of  the  patterns  of 
practices  that  have  been  employed  by 
the  HRD  multi-state  projects  that  have 
been  supported  for  the  past  5  years. 
Each  of  the  multi-state  projects  has 
successfully  performed  one  or  more  of 
these  functions  in  relation  to  clearly 
demonstrated  needs.  It  is  from  these 
individual  examples  that  the  model  for 
the  Centers  for  Human  Resource  System 
Development  has  been  built.  The 
Centers  will  combine  these  functions  as 
a  systematic  process  to  improve  human 
resource  development  knowledge 
transfer  and  utilization  toward  the 
implementation  of  a  comprehensive 
community-based  system  of  mental 
health  services  delivery. 

The  application  should  address  how 
the  following  functions  will  be 
developed,  implemented,  and  evaluated: 

1.  Method(s]  to  periodically  assess 
needs  for  knowledge,  training,  and 
technical  assistance  in  the  participating 
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States  vis  a  vis  ongoing  human  resource 
development  activities  in  relation  to  title 
V  or  Public  Law  99-660 

2.  Method(s)  to  screen  emerging 
research  findings  in  relation  to  the  needs 
that  have  been  identified  and  for 
developing  these  into  "knowledge 
packages"  in  useful  formats 

3.  System  for  identifying  exemplary  or 
"best  practices '  relevant  to  the  needs 
that  have  been  identified,  including 
selection  criteria  and  a  method  for  data 
collection  and  evaluation  related  to  the 
selection  criteria 

4.  Strategy  to  determine  the  priority  of 
these  needs,  and  methods  to  follow 
through  on  how  these  needs  are  to  be 
met  (e.g.  putting  together  a  "knowledge 
package",  training,  on-site  technical 
assistance,  teleconferencing, 
consultation  to  facihtate  the  adoption/ 
adaptation  of  exemplary  programs  or 
best  practices,  etc) 

5.  Mechanism(s)  to  periodically 
exchange  information  gathered  by  the 
Center  on  a  timely  basis  with 
participating  States 

6.  System  to  select,  orient,  and 
periodically  evaluate  the  effectiveness 
of  a  cadre  of  consultants  in  the  areas 
identified  in  the  needs  assessment,  who 
are  also  familiar  with  planned  change 
consultation  techniques 

7.  System  to  provide  technical 
assistance  to  requesting  organization 
through  demonstrations,  training 
materials,  and  on-site  consultation 

8.  Center  HRD  database  that  is  related 
to  other  databases,  such  as  NfHSIP,  and 
that  serves  the  HRD  needs  of  related 
programs  such  as  CSP,  CASSP,  PAL,  and 
P&A 

9.  System  for  identifying,  selecting, 
and  providing  management  training  for 
promising  State  and  local  mental  health 
administrators  on  how  to  address 
systems  change  in  the  development  of 
community-based  mental  health 
services 

10.  System  of  public  academic 
linkages  through  the  Center  for  serving 
education  and  training  needs  at  the  pre- 
ser\'ice  and  in-service  levels  for  the 
variety  of  speciahzed  workforce  groups 
represented  in  the  Center  participating 
States 

11.  Plan  of  evaluation  that  will  help  to 
determine  if  the  Center  is  reaching  its 
outcome  goals,  and  that  will  help  to 
identify  problems  that  need  to  be  further 
addressed 

In  addition  to  addressing  each  one  of 
these  functions,  given  that  there  will  be 
a  range  of  intensity  and  percentage  of 
effort  for  each  function,  applicants  shall 
present  an  overall  strategic  plan  for  how 
these  functions  will  be  accomplished,  in 
what  sequence,  and  toward  what 
outcomes  or  goals.  This  strategic  plan 


should  include,  to  the  extent  feasible 
and  practical,  each  of  the  10 
requirements  of  Public  Law  8ft-660  and 
its  amendments.  An  outline  should  be 
developed  regarding  how  technical 
assistance  for  each  of  the  ten 
requirements  will  be  provided.  Each 
applicant  will  designate  two  of  these 
requirements  as  their  special  area  of  in 
depth  expertise,  based  on  their  review 
of  the  Public  Law  99-660  plans  for  their 
participants.  For  these  two  areas,  each 
applicant  will  outhne  how  it  will 
function  as  a  resource,  both  for  regional 
State  participants  and  in  addressing 
national  needs. 

Application  Procedure 

All  applicants  should  use  application 
form  number  PHS  5161-1  (revised  3/89) 
to  request  support  for  Human  Resource 
Development  activities  described  in  the 
RFA.  The  title  and  the  number  of  this 
RFA  "Centers  for  Human  Resource 
System  Development"  (MH92-12  should 
be  typed  in  Item  10  on  the  face  page  of 
form  5161-1.  Apphcations  must  be 
complete  and  contain  all  information 
needed  for  the  initial  review  group  (IRG) 
and  Advisory  Council  review.  No 
addenda  will  be  accepted  after 
submission  unless  specially  requested 
by  the  Scientific  Review  Administrator 
(SRA)  of  the  IRG. 

Application  kits  containing 
instructions  for  completing  the  PHS- 
5161-1  may  be  obtained  from  the  System 
Development  and  Community  Support 
Branch  at  the  address  hsted  below: 
System  Development  and  Community 
Support  Branch,  System  Development 
and  Planning  Section,  Room  llC-23. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  MD  20857. 

When  applications  are  completed,  the 
title  of  the  RFA  for  which  the  proposal 
has  been  developed  must  be  clearly 
stated  on  the  return  envelope. 

Application  requirements 

Each  proposal  should  be  limited  to  30 
single  space  pages  with  a  limitation  on 
type  size  of  no  more  than  15  characters 
to  an  inch,  and  6  lines  to  an  inch.  The 
narrative  section  of  30  pages  should 
include  the  elements  and  suggested  page 
limits  outlined  below:  Table  of  Contents; 
Abstract;  Title  V  of  P.L  99-660/HRD 
Summary;  Strategic  Plan;  Workplan; 
Network  Plan;  Public/Academic 
Linkages  Plan;  and  Evaluation. 

•  Table  of  Contents:  a  clear 
delineation  of  the  major  areas  of  the 
narrative  section  of  the  application, 
subsections  of  major  areas,  and 
appendices  (2  pages) 

•  Abstract:  not  to  exceed  three  pages 
of  the  program  narrative  containing,  at 
least,  a  description  of  the  major  goals 


and  anticipated  outcomes  for  this 
project,  an  overali  strategic  plan  for  the 
full  project  period,  proposed  approach 
for  addressing  each  cf  the  project  goals, 
proposed  evaluation  p'iar.  for  assessing 
outcomes,  for  evaluation  feedback,  for 
engaging  in  knowledge  transfer  and 
utilization  activities  (3  pages) 

•  Title  V  of  P.L  99-360/HRD 
Summary:  a  concise  overview  of  what 
the  workforce  issues  and  plans  are  in 
the  Public  Law  9&-«60  State  Plan(s)  and 
the  HRD  implications  of  these,  including 
which  of  these  the  project  intends  to 
address  (4  pages) 

•  Strategic  Plan:  including  the  overall 
quantifiable/measurable  short-  and 
long-term  goals  and  specific  objectives, 
the  environmental  conditions  and 
opportunities  that  form  the  basis  for  this 
proposal,  and  how  the  impact  of  the 
project  will  be  evaluated  (7  pages] 

•  Workplan:  a  detailed  description  of 
the  approaches  to  be  used  in  addressing 
project  goals,  responsible  personnel,  a 
detailed  timeline  for  task 
accomplishment,  a  listing  of  proposed 
products  to  be  developed  during  the 
course  of  the  project  (6  pages) 

•  Network  Plan:  a  description  of  how 
coordination  with  the  other  appropriate 
NIMH  services  related  programs,  such 
as  CSP,  CASSP,  MHSIP,  and  P&A.  will 
be  established  and  maintained,  and  for 
each  of  the  key  constituents  that  will 
have  a  role  in  the  project  life  cycle  (4 
pages) 

•  Evaluation:  a  description  of  the 
approach  that  will  be  used  to  asses 
project  outcomes  related  to  the  goals 
and  objectives  and  the  level  of 
accomplishment  for  each  of  these  goals 
and  objectives,  (with  use  of  quaUtative 
and  quantitative  methods),  and  a  plan 
for  a  formulative  evaluation  (4  pages) 

The  following  information  on  budget. 
job  descriptions,  a  cost  breakdown  for 
the  evaluation  plan,  and  supportive 
documentation  is  also  requested,  but  it 
may  be  included  in  the  .Appendices: 

•  Budget:  a  detailed  narrative 
description  and  justification  of  proposed 
budget. 

•  Other  Support  refers  to  all  current 
or  pending  support  related  to  this 
application — applicant  organizations  are 
reminded  of  the  necessity  to  provide  full 
and  reliable  information  regarding 
"other  support",  i.e.,  all  Federal  and 
non-Federal  active  or  pending  support. 
Applicants  should  be  cognizant  that 
serious  consequences  could  result  if 
failure  to  provide  complete  and  accurate 
information  is  cor;Straed  as  misleading 
to  PHS  and  could  therefore  lead  to  delay 
in  the  processing  of  the  application.  In 
signing  the  face  page  of  the  application, 
the  authorized  representative  of  the 
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epplicant  organization  certifies  that  the 

application  information  is  accurate  and 
complete.  For  your  organization  and  key 
organizations  that  are  collaborating  with 
you  In  this  proposed  project,  list  al! 
currently  active  support  and  any 
applications/proposals  pendinjj  review 
or  funding  that  relate  to  the  project.  // 
rare,  state  "norp".  For  all  active  and 
ponding  support  hsted,  also  provide  the 
fallowing  information 

f1]  Scarce  of  support  {including 
uientifying  number  and  title). 

(2)  Dates  of  the  entire  project  period. 

(3)  Annual  direct  costs  suf.ported/ 
requested. 

(4)  Brief  description  of  the  project. 

(5)  Whether  project  overlaps, 
duplicates,  or  is  being  supplemented  by 
the  present  applifation.  delineate  and 
justify  the  nature  and  extent  of  any 
programmatic  and/or  budgetary 
overlaps. 

•  fob  Descriptions:  all  key  project 
positions,  and  how  they  will  relate  to 
one  another  and  to  State  P.L.  9^-660 
personnel  including  a  proposed  Table  of 
O.-ganization 

•  Cost  Breakdown  for  Evaluation 
F:cn:  including  congultation  costs 
regarding  the  development  of  evaluation 
design{s),  analytic  and  statistical 
rr.easurps,  data  collection  estim.ates,  and 
t;me  estimates  for  data  analysis  and 
formatting  of  evaluation  results  for 

\  ^nous  user  .groups. 

•  Supportive  Documentation: 
p'vidence  that  the  climate  and 
environment  art  conducive  to  the 
accompiishni.ent  of  project  goals,  and 
le'ters  of  support  li-.at  clearly  state  for 
what  and  how  support  will  be  given  or 
how  action  will  be  'aken  on  behalf  of 
the  project. 

Lntergovemmental  Re\iew 

The  intergovernmental  review 
requirements  of  Executive  Order  12372. 
as  implemented  through  DHHS 
regulations  at  45  ClTi  Part  100.  are 
applicable  to  this  program  E  O  12372 
sets  up  a  system  for  State  and  local 
fiovemmer.f  review  of  proposed  Federal 
assistance  applications.  Applicants 
(other  than  federally  recognized  Indian 
'ribai  governments)  should  contact  the 
State  s  single  point  of  contact  fSPOCl  as 
eariy  as  possible  to  alert  them  to  the 
p-ospective  applications  and  receive 
any  necessary  instructions  on  the  State 
p-ocess.  For  proposed  prt)iPc's  ^erv.ns 
rr.ore  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  Slate.  A  current  listing  of 
SPOCs  is  included  in  the  application  k:; 
Tr.'!  SPOC  should  send  any  State 
T'-ocess  recommendations  to  Stephen  | 
Hudak.  {See  below  for  address] 


The  due  date  for  State  process 
recommendations  is  60  days  after  the 
deadline  for  receipt  of  applications. 
NINfH  does  not  g'jarantee  to 
acrommodate  or  explain  State  process 
recommendations  that  are  received  after 
the  60  day  cut-off  date. 

Review  of  Appbcations 

A  dual  review  system  is  used  to 
insure  expert  and  objective  review  of 
the  quality  of  applications.  The  first 
step,  peer  review  for  technical  merit,  is 
primarily  by  non-Federal  experts 
:  .impri'iing  the  initial  review  group.  The 
second  ievei  of  re\'iew  is  by  the 
National  Advisory  Mental  Health 
Council  which  addresses  policy  issues. 
Only  apphcations  recommended  by 
Council  may  be  considered  for  funding. 
Summaries  of  IRG  discussion  are  sent  to 
applicants  following  completion  of  the 
IRG  review. 

Review  Criteria 

Each  grant  application  is  evaluated  on 
its  own  ments.  The  following  criteria  are 
used  in  the  initial  review: 

1.  Strength  of  the  "goodness  of  fit" 
between  the  proposed  project  outcomes. 
goals,  and  objectives  with  the  workforce 
plans  contained  in  the  State(s)  Title  V 
Pubhr  Uw  99-660  Plan. 

2.  The  comprehensiveness  and 
feasibility /practicability  of  the  strategic 
plan. 

3.  Appropriateness,  feasibility,  and 
cumulative  track  record  of  the  methods. 
activities,  and  overall  approach 
proposed  for  implementation. 

4  The  quauty  of  the  evaluation  plan 
for  assessing  levels  of  accomplishment 
of  project  outcomes  and  specific 
achievement  of  goals  and  objectives, 
and  for  the  feedback  of  findings  to 
improve  ongoing  project  operations. 

5.  The  appropriateness  and 
thoroughness  of  the  plan  for  establishing 
and  maintaining  linkages  with  the 
various  constituencies  that  will  be 
involved  in  building  a  human  resource 
development  network. 

6.  Background  and  competence  of 
project  staff  in  the  proposed  areas  of 
work, 

7.  Evidence  of  strong  commitment  and 
support  from  the  State  mental  health 
authority(ie8). 

8.  Appropriateness  and  suitability  of 
proposed  budget,  facilities,  and  working 
conditions  to  support  the  project 

9.  Strength/thoroughness  of  means  of 
ensuring  that  each  participating  State 
has  equitable  access  to  and  use  of  the 
renter  technical  financial,  and 
decision-making  resources. 


Receipt  and  rpvipv^  schedule 


Rweiplof 

application 

MM 

A  '.--,  , 

Healtti 
Council 

EartieM 
avMttrddaie 

July  10. 
1992. 

August 
1992. 

Saplember 
1992 

September 
1992 

Applications  received  after  the  above 
receipt  date  will  not  be  accepted  and 
will  be  returned  to  the  applicant  without 
review.  The  original  and  two  (2)  copies 
of  the  appUcation  should  be  submitted 
to:  Division  of  Research  Grants.  NTH. 
Westwood  Building,  room  240.  5333 
Westbard  Avenue.  Bethesda.  Maryland 
20892  (if  sent  via  overnight  mail,  the  zip 
code  to  be  used  is  20816). 

Because  of  the  short  time  available  for 
initial  and  Council  review,  it  is 
suggested  than  an  additional  copy  be 
sent  directly  to:  Division  of  Extramural 
Activities.  National  Institute  of  Mental 
Health.  5600  Fishers  Lane.  Room  9C-15. 
Rockville.  Maryland  20857 

Terms  and  Conditions  of  Suppurt 

Grants  are  awarded  directly  to 
eligible  applicants.  Funds  may  be  used 
only  for  those  expenses  that  are  directly 
related  and  necessary  to  carry  out  the 
project,  including  both  direct  and 
allowable  indirect  costs.  Funds  must  be 
expended  in  conformance  with  the 
Department  of  Health  and  Human 
Services  cost  principles,  the  Public 
Health  Service  Grants  Policy  Statement 
(revised  10/90)  and  conditions  set  forth 
in  this  document  and  on  the  Notice  of 
Award.  Federal  regulations  at  Title  45 
CFR  Parts  74  and  92,  general 
requirements  concerning  administration 
of  grants,  are  applicable  to  these 
awards. 


Period 


,>i.ij'.)port 


Centers  for  Human  Resource  System 
Development:  Support  may  be  requested 
for  up  to  5  years  for  Center  grants. 
Annual  awards  will  be  made  subject  to 
continued  avadability  of  funds  and 
progress  achieved. 

Stipends/trainee  expenses  are  not 
available  under  this  grant  program. 

;\MarC  C.ntena 

Applications  recommended  by  the 
National  Advisory  Mental  Health 
Council  will  be  considered  for  funding 
on  the  basis  of: 

•  Overall  technical  merit  of  the 
proposed  project  as  determined  by  peer 
review, 

•  Evidence  o(  input  and  support  from 
the  various  HRD  agencies/ 


14728 


Federal  Rpgister   '  Vol.  57,  No.  78    '  Wo 


April  22.  1992  /  Notices 


constituencies  involved  in  project 
implementation. 

•  Evidence  of  coordination  with  and 
support  from  other  NIMH  related 
p-o.ec;s  such  as  CSP,  CASSP.  MHSIP. 
'•ind  P&A. 

•  Geographic  distribution.        I 

•  Degree  to  which  the  proposed 
project  will  facihtate  the  movement 
toward  a  comprehensive  community- 
based  system  of  care. 

•  Availability  of  funds. 

Further  Information 

Applicants  are  encouraged  to  discuss 
their  planned  proposal  prior  to 
submitting  a  formal  grant  apphcation. 
I"q  ^"-=5  should  be  directed  to:  Susan 
S  :  is  :■  D. rector.  State  Human  Resource 
De'.^; '-:•-■:'-'  P-'  ^ram  or  Maury 
L.fcLcrrr,.^.-,  Cn._f,  System  Development 
and  Planning  Section,  System 
Development  and  Community  Support 
Branch,  Division  of  Applied  and 
Sep.  !ces  Research,  National  Institute  of 
.Mental  Health,  5600  Fishers  Lane.  Room 
nC-23,  Parklawn  B-oilding,  Rockville. 
NIaryland  20857.  Telephone:  (301)  443— 
4257, 

Questions  on  grants  management 
issues  should  be  directed  to:  Stephen  J. 
Hudak,  Chief,  Grants  Management 
Section,  National  Institute  of  Mental 
Health,  Parklawn  Building.  Room  7C-23, 
5600  F.shers  Lane,  Rockville,  Maryland 
2085'.  {301)  443-^i456. 

The  reporting  requirements  contained 
m  i.h;3  announcement  are  covered  under 
the  Paperwork  Reduction  Act  of  1930, 
Publication  96-511.  0MB  Approval 
Number  0937-0189. 

(The  Catalog  of  Federal  Domestic  Assistance 
namber  for  this  prcgram  is  93.244) 

Joseph  R.  Leone, 

4  ssociate  Administrator  for  Management 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration. 
n=^  D  oa  92-9414  Filed  4-21-92;  8;45  am) 

aiLUHG  CO0€  4180-21J-*I 


Centers  for  Disease  Control 

National  Center  for  Environmental 
Health  and  Injury;  Meeting 

The  National  Center  for 
Environmental  Health  and  Injury 
Control  (NCEHIC),  Centers  for  Disease 
Control  (CDC],  announces  the  following 

meeting. 

Name:  Workshop  on  Screening  Methods  for 
Thyroid  Disease  .':  Populations  Near  Nuclear 
Facilities. 

Time  and  Date:  8:30  a.m.-2:30  pjn..  May  14, 
1992. 

P:ace:  Davs  Hotel  at  Lenox/Buckhead.  3377 
Peac.Htree  Road.  NE.,  Atlanta.  Georgia  30328. 

Statics:  Open  to  the  pubbc  for  observation 
a.id  coni.T.ent,  ;:.Tated  only  bv  space 


available.  The  meeting  room  accommodates 
approximately  35  people. 

Purpose:  Under  a  Memorandum  of 
Understanding  (MOU)  with  the  Department 
of  Energy  (DOE),  the  Department  of  Health 
and  Human  Services  has  been  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  In  the  vicinity  of 
DOE  facilities  and  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
from  non-nuclear  energy  production  and  use. 
The  thyroid  gland  has  been  shown  to  be  a 
part  of  the  body  which  may  be  particularly 
sensitive  to  radiation  exposures.  Thyroid 
diseases  may  therefore  be  a  useful  marker  for 
assessing  some  of  the  risks  for  disease  which 
may  be  associated  with  radiation  exposures. 
To  maximize  the  ability  to  accurately  assess 
potential  risks,  reliable  and  reproducible 
thyroid  disease  screening  methods  are 
needed.  Two  screening  methods,  physical 
examination  and  ultrasound  examination,  are 
commonly  used  for  thyroid  disease  siadies, 
although  it  is  not  clear  which  method  would 
be  most  useful  for  the  most  accurate  estimate 
of  risks  for  thyroid  disease  associated  v«th 
radiation  exposure. 

An  invited  group  of  scientists  representing 
the  disciplines  of  clinical  medicine, 
epidemiology  and  biostatistlcs,  public  health, 
and  medical  physics  will  discuss  the 
applications  of  physical  examination, 
ultrasound  examination,  and  other  screening 
methods  to  the  study  of  thyroid  disease  in 
populations  residing  near  nuclear  facilities. 
Invited  participants  will  provide  CDC  with 
their  advice  and  comments  as  individual 
scientists.  Information  provided  by  the 
participants  will  be  used  by  CDC  in  planning 
the  epidemiologic  research  projects  for 
inclusion  of  the  Radiation-Related 
Epidemiologic  Research  Agenda,  which  CDC 
is  developing  as  part  of  its  responsibilities 
under  the  MOU  with  DOE 

At  the  conclusion  of  the  meeting  all 
attendees  will  have  an  opportunity  to  provide 
oral  and/or  written  comments  for  the  record. 

For  a  period  of  15  days  following  the 
meeting,  through  May  29, 1992,  the  official 
record  of  the  meeting  will  remain  open  in 
order  that  additional  material  or  comments 
may  be  submitted  to  be  made  part  of  the 
record  of  the  meeting.  Comments  may  be 
mailed  to  the  contact  person  listed  below. 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Paul 
Garbe,  D.VM.  M.P.H.,  Radiation  Studies 
Branch,  Division  of  Environmental  Hazards 
and  Health  Effects,  NCEHIC  CDC.  1600 
Cbfton  Road.  NE.,  (F-28),  Atlanta,  Georgia 
3033.  telephone  404/48a-4613  or  FTS  23&- 
4613. 

Dated:  April  13. 1992. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Contorl. 
[FR  Doc.  92-9306  Filed  4-21-fl2:  8:45  am] 

WLUMO  COOC  41«0-1»-ll 


Food  and  Drug  Administration 

(Docket  No.  93E-0084] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  RELAFEN  ® 

agency:  Food  and  Drug  Administration. 

}{ilS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (TD.A)  has  determined 
the  regulatory  review  penod  for 
RELAFEN*  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FD.-X  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  dnjg  product. 
ADDRESSES:  Written  comm.ents  and 
petitions  sho'jid  be  di.-ected  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm.. 
1-23, 12420  Parklav-Ti  Dr.,  Rockville.  NfD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT; 
John  S.  Ensign,  Office  of  Health  Affairs 
(HFr'-2G],  Food  and  Drag 
.■\dn-iinistraticn.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^M3-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restcration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drag  product,  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatory  review  by 
FDA  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  formiS  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory'  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drag 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  en 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
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subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
•he  testing  phase  and  approval  phase  as 
spec;.'"ied  m  35  U.S.C.  156(g)(l)(B], 

FDA  recently  approved  for  marketing 
the  huma".  drug  product  RELAFEN*. 
RELAFEN*  (nabumetone]  is  indicated 
fur  acute  and  chronic  treatment  of  signs 
and  sym.ptoms  of  osteoarthritis  and 
rheumatoid  arthritis.  Subsequent  to  this 
approval,  the  Patent  and  Trademiark 
Office  received  a  patent  term  restoration 
application  for  RELAFE.N*  (U.S  Patent 
\o.  4,420,639)  from  Beecham.  Group 
F  i c,  and  the  Patent  and  Tradem.ark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  FDA,  in  a  letter 
dated  March  3.  1992,  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  REL^PEN*  represented  the 
first  com.mercial  marketing  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FD.'\  has  determined  that  the 
applicable  regulatory  review  period  for 
RELAFEN'  is  4,220  days  Of  this  time, 
2,077  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period. 
while  2,143  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  e.xemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosm.etic  Act  became  effective; 
Uine  4,  1980,  The  applicant  claims  May 
JO.  1980,  as  the  date  the  investigational 
new  drug  application  (IND)  becam.e 
effective.  However.  FDA  records 
indicate  that  the  IN'D  effective  date  was 
1  jne  4,  1980.  which  was  50  days  after 
FDA  receipt  of  the  L\D. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act;  February  10,  1986.  FDA 
has  verified  the  applicant's  claim  that 
the  new  drug  application  [NDA  19-583) 
was  submitted  February  10,  1986. 

3  The  date  the  application  was 
appro\ed:  December  24.  1991.  FDA  has 
verified  the  applicant's  claim  that  ND.A 
19-583  was  approved  December  24, 

lt!91 

This  determ'.nation  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Tradem.ark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  pencd  for  patent  extension. 


In  its  application  for  patent  extension, 
this  applicant  seeks  730  days  of  pa'en* 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  |une  22,  1992,  submit  to  the 
Dockets  Management  Branch  (address 
above , I  wntten  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA.  on 
or  before  October  19.  1992,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
d.hgence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H,  Kept.  857. 
Part  1.  98'h  Cong.,  2d  sess.,  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  April  13,  1992. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
[PR  Doc.  92-9265  Filed  4-21-92;  8:45  am) 
BtlXlNQ  CODE  416(M)1-M 


(Docket  No.  92E-0082] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Eirtension;  Mazicon ' 

AGENCv  Food  and  Drug  Administration, 

fiHS 

ACTION;  Notice. 

summary:  The  Food  and  Drug 

.\,::    r.  stration  (FDA)  has  determined 
the  regulatory  review  period  for 
MaziconE  and  is  pubUshing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
vshich  c'eims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA-305). 
Food  and  Drug  .Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  RockvUle,  MD 
20857 

FOR  FURTHER  INFORMATION  CONTACT: 

fuel  Sparks,  Office  of  Health  Affairs 
(Hn'-30).  Food  and  Drug 
Ad.T.inistration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 


SUPPLEMENTARY  INFORMATION:  The  Drug 

FYicp  Compt't.ticn  and  Patent  Term 
Restoration  Act  of  1984  [Pub.  L  98-417) 
and  the  Generic  Ammal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  dnig 
product  animal  drug  product,  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatory  review  by 
FDA  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  Human:  Patent  for 
human  drug  products,  the  testing  phase 
begins  when  the  exemption  to  permit  the 
clinical  investigations  of  the  dnig 
becomes  effective  and  runs  until  the 
approval  phase  begins.  The  approval 
phase  starts  with  the  initial  submission 
of  an  application  to  market  the  human 
drug  product  and  continues  until  FDA 
grants  permission  to  market  the  drug 
product.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Mazicon®, 
Mazicon®  (flumazenil)  is  indicated  for 
the  complete  or  partial  reversal  of  the 
sedative  effects  of  benzodiazepines  in 
cases  where  general  anesthesia  has 
been  induced  and/or  maintained  with 
benzodiazepines,  where  sedation  has 
been  produced  with  benzodiazepines  for 
diagnostic  and  therapeutic  procedures, 
and  for  the  management  of 
benzodiazepine  overdose.  Subsequent  to 
this  approval  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Mazicon®  (U.S.  Patent 
No.  4.316,839)  from  Hoffmann-La  Roche, 
Inc..  and  the  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibihty  for 
patent  term  restoration.  FDA,  in  a  letter 
dated  March  6, 1992.  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Mazicon®  represented  the 
first  commercial  marketing  of  the 
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product.  Snort!)  tnereafter.  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
revTew  period 

FDA  has  determined  mat  the 
applicable  regulatory  review  period  for 
Mazicon®  is  2,557  days.  Of  this  time. 
2.182  days  occurred  during  the  testing 
phase  of  the  regulatory  review  periodL 
while  375  days  occurred  during  the 
approval  phase.  These  periods  of  time 
V.  ere  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
■ection  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective: 
December  19, 1984.  FDA  has  verified  the 
apphcant's  claim  that  the  date  the 
investigational  new  drug  application 
(IND)  became  effective  was  December 
19. 1984. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drag  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act:  December  10. 1990.  FDA 
has  verified  the  apphcant's  claim  that 
the  new  drug  application  (NDA  20-073] 
was  filed  on  December  10, 1990. 

3.  The  date  the  application  was 
approved:  December  20. 1991.  FDA  has 
verfied  the  applicant's  claim  that  NDA 
.:  i-T?  was  approved  on  December  20, 
1991. 

This  determination  of  the  regulatory 
review  period  estabUshes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  appUes  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  apphcant  seeks  4  years  and  7  days 
of  patent  term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  June  22, 1992,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA.  on 
or  before  October  19. 1992.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  Investigation.  (See  H.  Rept.  857. 
Part  1.  98th  Cong..  2d  sess.,  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30, 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 


Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  April  13. 1992. 
Stuart  L  NightiDgala, 

Associate  Corr.nussioner  for  Health  Affairs. 
|FR  Doc  92-«270  Filed  4-21-«2;  8:45  aJii.l 
BiLUNQ  cooc  4tao-evr 

Advf«to'--f  Committee-  Notice  of 
Meeting 

AGEMCv:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETTNQ:  The  following  advisory 
committee  meeting  is  announced: 


E;cO'''* 


::<n  AiivtRO'^r  CcmfT'ttee 


Dote.  time,  and  place.  May  28  and  29, 
1992,  8:30  a.m.,  Parklawn  Bldg., 
Conference  Rras.  D  and  E,  5600  Fishers 
Lane,  Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  May  28. 1992,  8:30 
a.m.  to  9:30  a.m.,  unless  pubHc 
participation  does  not  last  that  long; 
open  committee  discussion,  9:30  a.m.  to 
5  p.m.;  open  committee  discussion.  May 
29, 1992.  8:30  a.m.  to  3  p.m.;  Linda  A. 
Smallwood.  Center  for  Biologies 
Evaluation  and  Research  {HFB-902), 
Food  and  Drug  Administration,  8800 
Rockville  Pike.  BeLhesda,  MD  20892,  301- 
227-6700. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness, 
and  appropriate  use  of  blood  products 
intended  for  use  in  the  diagnosis, 
prevention,  or  treatment  of  human 
diseases. 

Agenda-Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  22, 1§92,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  May 
28, 1992,  the  committee  will  hear  and 


discuss  invalidation  of  test  resulti  when 
screening  donor  blood  using  licensed 
viral  marker  test  kits.  On  May  29.  1992, 
the  committee  will  hear  discussion  and 
recommendations  on  the  issue  cf 
bacterial  contamination  of  pla'elf-ls 

FD.\  public  advisory  commiMep 
meetings  may  have  as  many  as  fuur 
separable  portions:  (1)  An  open  p!;h!)C 
hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  commjtlee 
deliberation.  Every  advisory  commiitee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  noi  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice  The  dates  and  times  reserved  for 
the  open  portions  of  each  com.m)tle.: 
m.eeting  are  Usted  above  The  open 
public  heanng  portion  of  each  meeting 
shall  be  at  least  1  hour  long  unless 
public  participation  does  not  last  that 
long.  It  18  emphasized,  however,  that  the 
1  hour  time  limit  for  an  open  pubi'c 
hearing  rvprescnts  a  minim.um  raiher 
than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearini.;  may  last  for  whatever  longer 
period  the  committee  chai.-person 
determines  will  facilitate  the 
comm.;tlee's  work. 

f*ubhc  hearings  are  subject  to  FD.\'s 
guideline  (subpart  C  of  21  CPK  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings. 
including  hearings  before  public 
advisory  commi*;ees  under  21  CFR  part 
14.  Under  21  CFR  10  20.5,  representatives 
of  the  electronic  m.edia  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted.  in&  jfur  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  armounced  at  the 
begirming  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  m.ake  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chair,ierson  3  discretion. 


Federal  Regtstef  /  Vol.  57.  No.  78  /  Wednesday,  Aprii  2^,  ly^Z  /   Notices 


14731 


The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  comm.ittee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 

meeting  will  be  available  from  the 
Freedom  of  Information  Office  (HFI-35). 
Food  and  Drug  Administration,  rm  12A- 
16.  5600  Fishers  Lane,  Rockville.  MD 
20857,  approximately  15  working  days 
after  the  meeting,  at  a  cost  of  10  cents 
per  page,  The  transcript  may  be  viewed 
at  the  Dockets  Management  Branch 
[HFA-305),  Food  and  Drug 
Admiinistration.  rm.  1-23.  12420 
Parklawn  Dr.,  Rockville.  MD  2065~. 
approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above]  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14]  on 
advisory  comm.ittees. 

Dated.  April  16,  1992. 
Michael  R.  Taylor 
Deputy  Commissioner  for  Policy. 
[FR  Doc  92-9319  Fi!ed  4-21-92;  8:45  a.m.l 

BILLING  CODE  4160-01-f 


Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

agency:  I  h:  elth  Care  Financing 

.■\uniUiist.''ation. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services,  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB]  the  following 
proposals  for  the  collection  of 
information  in  com.pliance  with  the 
Paper\vork  Reduction  Act  (Pub.  L.  96- 
511). 

1.  Type  of  Request:  Revision;  Title  of 
Information  Collection:  State  Medicaid 
Drug  Rebate  Program — Manufacturers; 
Fonr.  Numbers:  HCFA-387.  387a.  387b. 
and  367c;  Use:  The  Om.inibus  Budget 
Reconciliation  Act  of  1990  requires  drug 
r^.anufacturers  to  enter  into  and  have  in 
effect  a  rebate  agreement  with  the 
Federal  government  for  State  to  receive 
funding  for  drugs  dispensed  to  Medicaid 
recipients.  Manufacturers  complete 
these  forms  to  report  the  average 
manufacturer  pr:ce  of  the  drugs  and.  for 


some  drugs  the  best  price  at  which  they 
were  sold;  Frequency:  Quarterly; 
Respondents:  Businesses/other  for 
profit,  Est:mated  Number  of  Responses: 
1 ,660;  A  veroj^e  Hours  per  Response: 
19.3":  Tote!  Es!r:c ted  Burden  Hours: 
32.160. 

2  Type  of  Request:  Re\mon;  Title  of 
I:''ormation  Collection:  State  Medicaid 
Drug  Rebate  Program:  Form  Numbers: 
HCF'A-SBS  and  HCFA-R-144:  L/se:  State 
Medicaid  agencies  report  to  drug 
manufacturers  and  the  Health  Care 
financing  Adm.inistration  on  the  drug 
utilization  for  their  Slate  and  the  amount 
of  rebate  to  be  paid  by  the 
manufacturers.  Frequency:  Quarterly; 
Respondents:  State/local  governments; 
Estimated  Number  of  Responses:  209; 
Average  Hours  per  Response:  29.31: 
Total  Estimated  Burden  Hours:  6.125. 

3.  Type  of  Request.  Revision;  Title  of 
Information  Collection:  Home  Health 
Agency  (HHA)  Medicare  and  Medicaid 
Survey  Report  Forms  for  HHA 
Conditions  of  Participation;  Form 
Numbers:  HCFA-1515. 1572,  38;  Use: 
The  Home  Health  Agency  must  meet 
Federal  standards  to  participate  in  the 
Medicare/Medicaid  programs  as  an 
HHA  provider.  State  survey  agencies 
use  these  forms  to  record  information 
about  patients'  health  and  provider 
compliance  with  Federal  requirements 
and  to  report  findings  to  the  Health  Care 
Financing  Administration;  Frequency: 
Aruiually;  Respondents:  State/local 
governments  and  Federal  agencies/ 
employees;  Estimated  Number  of 
Responses:  96.000;  Average  Hours  per 
Response:  1.02;  Total  Estimated  Burden 
Hours:  97.500. 

4.  Type  of  Request:  New;  Title  of 
Information  Collection:  Information 
Collection  Requirements  in  BPD-718. 
Advance  Directives  (Medicare  and 
Medicaid);  Form  Numbers:  HCFA-R-10; 
Use:  Certain  Medicare  and  Medicaid 
providers  and  organizations  are 
responsible  for  collecting  and 
documenting  in  medical  records  whether 
or  not  an  individual  has  executed  an 
advance  directive  which  states  the 
individual's  preference  for  health  care  in 
the  event  the  individual  is  unable  to  do 
so;  Frequency:  Not  applicable; 
Respondents:  State/local  governments, 
individuals/households,  businesses/ 
other  for  profit,  non-profit  institutions. 
and  small  businesses/organizations; 
Estimated  Number  of  Responses:  Not 
applicable:  A  verage  Hours  per 
Response:  Not  applicable;  Total 
Estimated  Burden  Hours:  750.000 
(recordkeeping). 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Officer  on 
410-966-2088  for  copies  of  the  clearance 
request  packages.  Written  comments 


and  recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  following  addresses: 
0MB  Reports  Management  Branch, 
Attention:  Allison  Eydt  New  Executive 
Office  Building,  Room  3208.  Washington. 
DC  20503. 

Dated:  April  1.1  1992 

|.  Michael  HucImki. 

Acting  Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  92-9372  FUed  4-21-92;  8  45  am) 

BILUMG  coot  4M0-03-M 


Public  Health  Service 

National  Toxicology  Progra^i; 
Availability  of  Technicai  Report  on 
Toxicology  and  Carcinogenesis: 
Studies  of  Sodium  Azide 

The  HHS'  National  Toxicology 
Program  (NTP)  announces  the 
availability  of  the  NTP  Technical  Report 
on  the  toxicology  and  carcinogenesis 
studies  of  sodium  azide.  a  white 
crystalline  sohd  used  in  the  manufacture 
of  the  explosive  lead  azide.  It  is  the 
principal  chemical  used  to  generate 
nitrogen  gas  in  automobile  safety 
airbags  and  airplane  escape  chutes  and 
is  a  broad-spectrum  biocide  used  in  both 
research  and  agriculture. 

Toxicology  and  carcinogenesis  studies 
were  conducted  by  administering 
sodium  azide  at  doses  of  0.  5.  or  10  mg/ 
kg  in  distilled  water  by  gavage  to  groups 
of  60  rats  of  each  sex  for  5  days  per 
week  for  103  weeks. 

Under  the  conditions  of  these  2-year 
gavage  studies,  there  was  no  evidence 
of  carcinogenic  activity  '  of  sodium 
azide  in  male  or  female  F344/N  rats 
administered  5  or  10  mg/kg. 

Sodium  azide  induced  necrosis  in  the 
cerebrum  and  thalamus  of  the  brain  in 
both  male  and  female  rats. 

The  Study  Scientist  for  this  bioassay 
is  Dr.  Kamal  Abdo.  Questions  or 
comments  about  the  contents  of  this 
Technical  Report  should  be  directed  to 
Dr.  Abdo  at  P.O.  Box  12233.  Research 
Triangle  Park.  NC  27709  or  telephone 
(919)  541-7819;  FTS:  629-7819. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Sodium  Azide 
in  F344/N  Rats  (Gavage  Studies)  (TR 
389)  are  available  from  the  National 


'  The  NTP  luet  five  calegoriea  of  evidence  of 
cardnofienic  activity  to  suranuirize  the  evidence 
observed  in  each  animal  study:  two  categories  for 
positive  results  ("clear  evidence"  and  "some 
evidence"),  one  category  for  uncertain  findings 
("equivocal  evidence"),  one  category  for  no 
observable  effect  ("no  evidence"),  and  one  category 
for  studies  that  caiuiot  be  evaluated  because  of 
major  flaws  ("inadequate  study). 
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Technical  Information  Service.  5285  Port 
Roval  Road.  Springfield.  VA  22161. 
Telephone:  l-«X>-553-6847.  The 
document  order  number  is  PB92-135615. 

Dated  April  14. 1992.  ] 

Kenneth  Olden, 

Sjtional  Toxicology  Program. 

[FR  Doc  92-9385  Filed  4-21-62;  8;45  am) 

BJci-KG  '.0O€   4^*0-(i^  M 


National  Toxicology  Program, 
Availability  of  Technical  Report  or. 
Toxicology  and  Carcinogenesis 
Studies  of  Titanocene  Dtchfortde 

The  HUB'  National  Toxicology 
Program  announces  the  availability  of 
the  NT?  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
titanocene  dichloride.  a  chemical  which 
has  limited  use  as  a  cocatalyst  for 
polymerization  reactions. 

Toxicology  and  carcinogenesis  studies 
of  titanocene  dichloride  were  conducted 
by  administering  the  chemical  at  doses 
of  0  25  or  50  mg/kg  in  com  oil  by  gavage 
to  groups  of  60  F344/N  rats  of  each  sex 
for  5  days  a  week  for  104  weeks. 

Under  the  conditions  of  these  2-year 
gavage  studies,  there  was  equivocal 
evidence  of  carcinogenic  activity  '  of 
titanocene  dichloride  Li  male  F344/N 
rats  based  on  a  marginal  increase  in  the 
incidence  of  forestomach  squamous  cell 
papillomas,  squamous  cell  carcinoma, 
and  basosquamous  tumor  benign.  There 
was  equivocal  evidence  of  carcinogenic 
activity  of  titanocene  dichloride  in 
female  F344/N  rats  based  on  a  marginal 
increase  in  the  incidence  of  forestomach 
squamous  cell  papillomas. 

Nonneoplastic  lesions  associated  with 
the  administration  of  titanocene 
dichloride  for  up  to  2  years  included 
erosions  and  inflammation  of  the  gastric 
mucosa,  hyperplasia  and  metaplasia  of 
the  fundic  glands  with  fibrosis  of  the 
lamina  propria  in  the  glandular  stomach, 
and  acanthosis  {h>-perplasia)  and 
hyperkeratosis  of  the  forestomach 
epithelium. 

The  study  scientist  for  this  bioassay  is 
Dr.  June  Dunnick.  Questions  or 
comments  about  the  contents  of  this 
technical  report  should  be  directed  to 
Dr.  Durmick  at  P.O.  Box  12233,  Research 
Triangle  Park.  NC  27709  or  telephone 
(919)  541-4811;  FTS:  629-4811. 


Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Titanocene 
Dichloride  in  F344/N  Rats  (Gavage 
Studies)  (TR  399)  are  available  from  the 
National  Technical  Information  Service. 
5285  Port  Royal  Road,  Springfield.  VA 
22161.  Telephone:  l-flOO-553-6847.  The 
document  order  number  is  PB92-129576/ 
AS. 

Dated  April  14. 1992. 
Kenneth  Olden, 

Director.  National  Toxicology  Program. 
[FR  Doc  93-fl291  Filed  4-21-82;  8:45  smj 

B  LUNG  CODE  4t40-«1-ll 


OPPAPTVE-NT  CP  ^HE  INTERIOR 

Fisi-  3"d  ^Ai'Hdiftt;  Se'"v'sce 

Avai'.ab-  -^Y  "'  a  Draft  Recovery  Plan 
*or  the  Last  Cnance  Town&endla 
(Townsendla  Apnea)  fof  Review  and 

Cc^n-sent 

aqency:  Fish  and  Wildlife  Seri  ice. 

Interior. 

ACTION:  Notice  of  document  availability. 


'  The  .STP  uses  five  categories  of  evidence  of 
carcinogenic  activity  to  summarize  tbe  strength  of 
the  evidence  observed  in  each  experiment:  two 
categories  for  posiuve  results  Cclear  evidence"  and 
"some  evidence'),  one  category  for  uncertain 
findings  ("equivocal  evidence'T.  one  category  for  do 
observable  effects  ("tvo  evidence"!,  and  ona 
category  for  experiments  that  cannot  be  evaluated 
be<Mii8e  of  major  flaws  ("inadeouate  study"). 


summary:  The  US.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Last  Chance 
townsendia  [Townsendia  aprica).  This 
plant  occurs  mostly  on  public  lands 
administered  by  the  Bureau  of  Land 
Management,  National  Park  Service, 
and  Forest  Service  in  Emery.  Se\'ier.  and 
Wayne  Counties  in  central  Utah.  The 
Service  solicits  review  and  comment . 
from  the  public  on  this  draft  recovery 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  June 
22, 1992  to  receive  consideration  by  the 

5^^>^^.■^rp 

AODPESSES;  Persons  wishing  to  review 
Lhe  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
Fish  and  Wildlife  Enhancement.  U.S. 
Fish  and  Wildlife  Service.  2060 
Administration  Building.  1745  West  1700 
South,  Salt  Lake  City.  Utah  84104. 
Written  comments  and  materials 
regarding  this  draft  recovery  plan  should 
be  sent  to  the  Field  Supervisor  at  the 
Salt  Lake  City  address  given  above. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT 

JoRn  L  Kngianti.  Botanist  (see 
"ADOAESSCS"  above)  at  telephone  [hit;  i 
524-4430  or  FTS  588-4430. 


SUPPUEMTNTARr  INfORMATIOM: 

Back^''<iund 

Rest  iring  an  endangered  or 
threalrnad  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sust.iiniiig  mer'.lier  of  its  ecosystem  is  a 
primary  j;o<<!  of  the  Fish  and  Wildlife 
Service's  (Service)  er.dar.gered  species 
program.  To  help  guide  the  recovprj.- 
effort,  the  Sicrvice  is  working  to  p '*  ps'* 
recovpn,-  plans  for  most  of  the  hs'^d 
species  .nat:ve  to  the  United  Sts:p^ 
Recovery  plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  fstabiish  criteria  for  the 
recovery  levels  for  downlisting  or 
delistmR  them,  and  estimate  time  dnd 
cost  for  implcmtrrtmg  the  recovery 
mpasurf'S  needed. 

The  Endangered  Species  Act  ol  197  j 
(Act),  as  amended  (16  US.C.  1531  et 
seq).  reqiiires  the  development  of 
recovery  plans  for  listed  species  unless 
sjch  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
198v^  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  .Agencies  also  will  take  these 
comm'^nts  into  account  m  the  course  of 
implementing  approved  recoverv'  plans. 

Townsendia  apnea  is  currently 
known  from  14  small  populations  (most 
are  only  about  an  acre  m  size)  m  Fjnery. 
Sevier,  and  Wayne  Counties  in  central 
Utah.  The  majonty  of  the  popiiIat:o"6 
are  located  on  Federal  lands  mar.  tged 
by  the  Bureau  of  Land  Management 
(Moab  and  Richfield  Districts),  by  the 
National  Park  Service  in  Capitol  Reef 
.National  Park,  and  by  the  Forest  Service 
;n  Fish  Lake  National  Forest. 

To-.vnserdia  apnea  was  listed  under 
the  Act  as  a  threatened  species  on 
August  21,  1985  (.SO  FR  33734],  due  to 
current  and  potential  threats  to  the 
species  population  and  habitat  from 
mineral  and  energy  development,  road 
building,  and  livestock  trampling.  The 
initial  goal  of  the  recovery  plan  is  to 
maintain  viable  populations  to  protect 
the  species'  survival  in  the  foreseeable 
funire.  Because  of  the  species'  restricted 
distribution  and  limited  habitat  it  is 
uncertain  if  delisting  will  eventually  be 
possible.  Initial  recovery  efforts  w:l! 
focus  on  protecting  the  species  from 
activities  that  destroy  its  habitat. 
Additional  recovery  efforts  will  fo^  us  or. 
conducting  habitat  inventories  and 
minimum  viable  population  studies. 


Federal  Regigter  /  Vol.  57,  No.  78  /  Wednesday,  April  22.  1992  /  Notjces 


H73v3 


Public  ComiDcnU  Solicited 

T^i  Service  solicits  wntter.  comments 
on  the  recovery'  plan  described.  All 
comments  rf>ceived  by  the  date  specified 
in  the  "DATES"  section  above  will  be 
considered  prior  to  approval  of  the 
recoverj'  plan. 

Authority 

The  authority  for  this  action  Is  Section 
4(n  of  the  Endangered  Species  Act.  16 
U.S.C.  1533fil. 

Dated:  Apnl  10  1992. 
)ohn  L  Splnks,  Ir., 

Deputy  Rcgirna!  Director. 

[FR  Dor.  92-9415  Filed  4- ^l -92,  8  45  arr.j 

BIUJWG  CODE  «W-59-ll 


Endangered  and  Threatened  Wildlife 
and  Plants:  Notice  of  Continued 
Environmental  Review  for  the  Florida 
Panther  Captive  Breeding  Program 

agency:  Fish  and  Wildlife  Service, 

Intenor. 

ACTION:  Notice 

SUMMARY:  On  February  5,  1902,  the  Fish 
and  Wildlife  Service  Regional  Office  in 
Atlanta,  Georgia,  issued  a  "Statement  t>f 
Policy  on  Continued  Environmental 
Review"  for  the  Florida  Panther  Capu\e 
Breeding  Program.  The  full  text  of  the 
policy  statement  is  set  out  below  under 
the  heading  supplement ary 
IMFORMATtOH. 

DATES:  The  policy  statement  on 
continued  environmental  review  was 
adopted  on  Februa.'^'  5.  1992. 
ADDRESSES:  Please  send 
correspondence  concerning  this  notice 
to  the  Regional  Director.  U.S.  Fish  and 
vVildiife  Service.  75  Spnng  Strer'  SW., 
AlL,inta.  Georgia  .30303, 
FOR  FURTHER  tNFORMATlON  CONTACr. 
Mr  W.T,  Olds,  jr    Assist.in!  Regional 
Director— Fish  and  Wiidiife 
Enhancement,  U.S.  Fish  and  Wildlife 
Service,  at  the  above  address,  telephone 
40.i/331-e34.j  or  H  S  &41-3.>80:  or  Mr. 
I>.;nr.i.5  B.  lordan.  Florida  Panther 
Recove.-y  Coordinator.  U.S.  Fish  tr.d 
Wildlife  Service.  117  .Newins-Ziegler 
I  IdU.  Un!\orsity  of  Florida.  Gainesville, 
Flondd  2.3611-03Q7,  telephone  904/392- 
ISfl 

SUPPLEMENTARY  rHFORMATtON: 
Biickground 

Tlie  U.S.  Fish  and  Wildlife  Service 

(Service)  wiil  soon  initiate  the 
establishmeni  of  a  captive  breeding 
population  of  endangered  Florida 
panthers,  as  presented  in  the  November 
IvtOl  Supplemental  hnvir'in.menlal 
Assessment  (Federal  Register,  Volume 
^6.  Number  228.  page  59958,  November 


26, 1991).  Endangered  species  permits 
(section  10(a)(1)(A))  will  be  secured  tjy 
t::e  Florida  Game  and  Fresh  Water  Fifcti 
t;.omm»s9ion  (Commission),  White  Oak 
Pian'ation.  Lowry  Park  Zoo,  lacksnnville 
Zoo,  and  Miami  Nletro  Zoo  before 
additional  captures  of  panthers  or  any 
captive  breeding  activity  orxurs. 

The  Service  will  continue  recovi-.-y 
activities  in  accordance  wiih  the 
approved  Florida  Panther  Recovery 
Plan.  June  22,  1987.  Florida  Panther 
Viability  Analysis  and  Species  Survual 
Plan,  December  15,  1989,  and  ol-her 
relevant  documents.  These  recovery 
activities  are  carried  out  primanly  by 
the  Commission,  Florida  Department  of 
Natural  Re.sources,  Southeast  Region  of 
the  Nafionii!  Park  Service  [NTS),  and  the 
Service's  Southeast  Region. 

The  heads  of  the  above  agencies  are 
collectively  known  as  the  Florida 
Panther  Interagency  Committee  (FI^IC] 
The  FPIC  usually  meets  at  least  two 
times>  a  year  to  coordinate  cooperative 
effr.rts  to  restore  the  panther  to  a 
nonendangered  status  in  the  wild  The 
FTIC  is  supported  by  a  Technical 
Committee  of  biologists  represert'cj;  the 
four  agencies  which  m.eets  more 
f'-"q;ientiy  than  the  FT'IC,  .Ml  meetings  of 
the  FPiC  and  its  Technical  CcmrT:iltee 
are  announced  to  the  public  m  advance 
and  are  open  to  public  participation  in 
accordance  with  the  government  in  the 
sunshine  laws  of  the  State  of  Florida. 

The  Service  will  continue  to  carry  out 
peer  review  of  vanous  panther  recovery 
activities  (e.g.,  captive  breeding,  genetic 
management,  habitat  protection. 
reintroductions)  through  the  Florida 
Panther  Technicai  .Advisory  Council 
(Council)  estdblisht'd  l;y  Florida  law  on 
June  22, 1983.  as  supplrmented  by  this 
policy.  The  council,  whirh  was 
organized  by  the  State  of  Florida  as  a 
component  of  the  Commission,  consists 
of  five  members  (appointed  by  the 
Governor)  with  technical  knowledge 
and  expertise  in  research  and 
management  of  large  mammals.  As 
provided  for  by  State  law.  the  Council's 
membership  includes:  (1)  Two  members 
representing  State  or  Federal  agencies 
responsible  for  management  of 
endangered  species:  (2)  two  members 
having  specific  experience  in  research 
and  management  of  large  felines  or  large 
mammals  from  universities  or 
associated  mstit-utions;  and  (3)  one 
member,  with  si.miiar  expertise,  from  the 
public  at  large.  .Members  are  appointed 
on  staggered  4-year  tenns.  The  current 
members  of  the  Council  are  Dr.  James  N. 
Layne,  A:  chboid  Biological  Station,  Mr. 
John  O.  Pons.  Florida  Department  of 
Natural  Resources  (Chair),  and  D' 
Melvin  E.  Sunquist.  University  oi 
Florida.  There  are  currently  two 


vacancies  on  the  Council,  wtm  t  the 
State  intends  to  fill  in  the  neH'  <  •  ire. 
Under  Florida  law,  die  purpose  'S.  ihe 
Coundl  is  to:  (1)  serve  in  an  advisory 
capacity  on  technical  matters  related  to 
the  panther  recovery  program  and  to 
recommend  specific  actions  that  should 
be  taken;  (2)  review  and  comment  on 
research  and  management  programs  to 
identify  potential  harm  to  the  panther 
population;  and  (3)  provide  a  forum  for 
technical  review  and  discussion  of  the 
status  and  development  of  the  recovery 
program. 

The  Service  \<  ■' i  -cr.-icN!  'h,-'  v,- 
Council  review  >.mi  ■:  t,,.}  i,  ^  ^s  h&u.tjt 
protection  plans  re  introduction  sites  or 
rva'uation  meihcKib  rfmoval  of  adults 


n  emergency 


ffi'm  the  w;,d  exr/ 

situations,  effe(  t,',  ai  riTr.ijvai  n'  ;)iM!t8 
and,/or  kittens  ;:.::.  ttie  wna  <i:iu  tiie 
protocol  under  which  panthers  will  be 
maintained  in  captivity  in  order  to 
maximue  the  chances  of  success  of  the 
captive  breedinv;  p.ffort  The  Council  is 
provided  accesb  lo  an  relevant  scientific 
documents  and  data  within  the  custody 
of  the  Service,  Includmg  all  documents 
within  the  administrative  record. 
FriviUx'"'-  infKl.  ;   including  documents 
protected  by  ;h<  deiilvrntive  process, 
attorney-client,  iitui  d'torni-v  work 
product  privileK'  ^       tv    m  the  option  of 
the  Service,  be  t  «,(  .  ;u>>i   'om  the 
Council's  review.  All  matters  reviewed 
by  the  Council  and  responses  provided 
by  the  Council  are  available  to  the 
pubhc  through  existing  public  notice 
procedures  within  the  State  of  Florida. 
The  Service  will  also  make  all 
documents  pertaining  to  the  peer  review 
effort  including  the  reports  and 
comments  of  the  Council  members, 
available  to  the  public.  After  the  CouncU 
has  completed  the  peer  review  process 
for  any  of  the  activities  covered  by  this 
policy  statement,  the  Service  will  notify 
the  public,  through  notice  published  in 
the  Federal  Register,  that  such  review 
has  taken  place  and  that  all  documents 
involved  in  such  review  are  available 
for  public  inspection. 

Each  member  of  the  Council  will 
determine  how  the  product  of  his  or  her 
review  should  be  presented  to  the 
Service  and  the  public.  Peer  review 
reports  need  not  be  presented  as 
consensus  advice. 

The  Service  will  consider  all 
recommendations  of  the  Council.  (In 
addition,  the  Service  considers  all 
recommendations  presented  by  outside 
experts,  expert  panels,  and  the  public.) 
The  Service  will  coordinate  in  good  faith 
with  the  Council  to  submit  issues  for 
evaluation  on  a  timely  basis.  The 
Service  will  give  due  consideration  to 
the  advice/recommendations  derived 
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frorr.  the  peer  review  process.  If  the 
Sen.  '.ce  chooses  to  take  an  action  that 
differs  significantly  from  that  advised  or 
recommended  through  the  peer  review 
process,  the  Service  will  advise  the 
Council  in  writing  of  its  reasons  for 
taking  such  action.  Such  written 
statement(9)  will  be  made  part  of  the 
administrative  record  and  will  be 
available  to  the  public. 

Additional  peer  review  of  various 
recover^'  activities  has  been  and  will 
continue  to  be  obtained  by  the  FPIC  and 
its  technical  committee  by  inviting 
various  renowned  scientific  experts  to 
participate  in  its  deliberative  meetings. 
Workshops  have  already  been  held  on 
s-ch  topics  as  population  viability 
analysis,  species  survival  planning, 
merciuy  contamination  effects,  and 
genetic  management. 

In  addition  to  the  peer  review  process. 
the  two  Federal  agencies  (NPS  and  the 
Service)  involved  in  panther  recovery 
activities  utilize  the  systematic, 
interdisciplinary  planniirg  process 
required  by  the  National  Environmental 
Policy  Act  (NEPA)  of  1969,  as  amended, 
for  major  actions  which  are  likely  to 
have  a  significant  effect  on  the  quality 
of  the  human  environment.  For  example, 
the  Service  has  prepared  environmental 
assessments  for  establishment  of  the 
Florida  Panther  National  Wildlife 
Refuge  and  establishment  of  a  captive 
breeding  population.  The  NPS  has 
prepared  an  environmental  impact 
statement  for  the  General  Management 
Plan  for  Big  Cypress  National  Preserve 
and  an  environmental  assessment  on 
the  Fire  Management  Plan  for  the 
Everglades  National  Park.  Future 
Federal  actions  will  also  utilize  this 
systematic,  interdisciplinary  NEPA 
process.  Examples  include,  but  are  not 
limited  to,  implementation  of  future 
habitat  protection  actions,  selection  of 
future  new  reintroduction  sites,  etc.  bi 
addition,  the  Commission  has  held 
public  meetings  and  distributed 
infonnational  packets  to  key  contacts 
and  the  media  for  its  experimental 
reintroduction  program. 

By  December  1992.  the  FPIC  will 
prepare  and  release,  for  public  review 
and  input,  a  draft  habitat  preservation 
plan  for  the  existing  wild  population  in 
south  Florida.  The  draft  plan  will 
address  lands  considered  essential  for 
sustaining  a  viable  population  and  the 
steps  that  the  FPIC  could  take  or  could 
reconunend  others  to  take  to  help  ensure 
the  preservation  and/or  restoration  of 
such  habitat.  The  Council  will  be 
provided  copies  of  the  draft  and  will 
have  access  to  the  administrative  record 
from  which  it  was  derived.  All  reports 
and  recommendations  received  from  the 


Council  or  its  memljers  within  60  days 
after  receiving  the  draft  will  be 
addressed  by  the  Service  (through  the 
FPIC)  in  the  preparation  of  the  final 
plan.  The  target  date  for  the  Final  plan  is 
May  30. 1993. 

Any  proposal  to  remove  an  adult 
Florida  panther  from  the  wild  for 
captive  breeding  purposes  will  be 
referred  to  the  Council  for  peer  review, 
unless:  (1)  the  panther  has  not 
reproduced  in  the  wild  over  at  least  a  2- 
year  time  span  due  to  known  or 
suspected  physiological  problems  and 
the  Service  does  not  believe  that  it  will 
reproduce  in  the  wild  in  the  future;  (2) 
the  panther  will  contribute  essential 
genetic  material  to  the  captive 
population:  and,  (3)  removal  of  the 
panther  will  not  likely  have  a  significant 
adverse  impact  on  the  social  structure  of 
the  wild  population.  If  the  above  criteria 
are  not  met,  the  Service  will  provide  30 
days'  advance  notice  to  the  Council  of 
its  proposal  to  remove  an  adult  panther 
from  the  wild  for  captive  breeding 
purposes,  unless  an  emergency  exists 
that  poses  serious  and  immediate  harm 
to  the  panther.  The  Service  will  address 
all  reports  and  recommendations 
received  from  the  Council  and  its 
members  within  this  30-day  period.  If 
the  Council's  peer  review  indicates 
disagreement  with  the  need  for  removal 
of  the  adult,  the  Service  will  provide  a 
written  statement  of  reasons  for 
carrying  out  the  action  that  fully 
responds  to  the  Council  report  The 
public  will  promptly  be  notified  (by 
press  release)  of  any  decision  to  remove 
an  adult  panther  that  does  not  satisfy 
the  criteria  set  forth  above,  as  well  as 
the  reasons  for  the  removal  decision. 

Within  18  months  from  the  date  of  this 
policy  statement,  the  Service  will 
prepare  and  release,  for  public  review 
and  input  (within  the  context  of  NEPA 
scoping),  a  draft  preliminary  analysis  of 
potential  reintroduction  sites,  in  both 
Florida  and  other  Southeastern  States, 
based  on  the  information  that  is  then 
available.  The  analysis  will  describe 
and  rank  potential  reintroduction  sites, 
discussing  both  their  advantages  and 
disadvantages  insofar  as  the  potential 
for  panther  survival,  conservation,  and 
recovery  is  concerned.  With  respect  to 
the  top  three  priority  sites,  the  analysis 
will  specifically  discuss  what  steps  will 
be  proposed,  on  both  a  short-  and  long- 
term  basis,  to  ensure  that  such  sites  are 
suitable  for  panther  reintroduction.  The 
analysis  will  also  describe  the  actual 
and  potential  uses  of  such  sites  that  are 
compatible  with  panther  reintroduction, 
as  well  as  the  steps  that  will  be 
proposed  to  eliminate  or  mitigate 
incompatible  uses. 


The  Council  will  be  provided  copies  of 
the  draft  preliminary  analysis  of 
potential  reintroduction  sites  and  will 
have  access  to  the  administrative  record 
from  which  it  was  derived.  All  reports 
and  recommendations  received  from  the 
Council  or  its  mem,bers  within  60  days 
after  receiving  the  draft  will  be 
addressed  by  the  FPIC  in  the 
preparation  of  the  final  preliminary 
analysis  of  potential  reintroduction 
sites,  which  will  be  issued  no  later  than 
2  years  from  the  issuance  of  this  policy 
statem.ent. 

The  Cour.cil  m.ay  request  the 
opportunity  for  peer  review  of  other 
biological  issues  pertaining  to  the 
recover>'  of  the  Florida  panther,  Such 
requests  can  be  made  m  writing  by  any 
mem.bor  of  the  Council  and  addressed  to 
the  Service's  Regional  Director  in 
.•\tlanta.  If  the  Service  determines  that  it 
would  further  the  purpose  of  Florida 
panther  conservation  to  devote 
resources  to  the  Councils  request,  peer 
review  will  be  initiated,  and  the  results 
of  such  review  shall  be  addressed  by  the 
Service  consistent  with  the  process 
outlined  above  for  other  issues.  If  the 
Service  declines  to  allow  the  Council  to 
peer  review  any  major  issue  pertaining 
to  the  recovery  of  the  Florida  panther,  it 
will  explain  its  reasons  for  that  decision 
in  writing  and  make  its  written 
explanation  available  to  the  Council.  A 
brief  notice  wil!  be  published  in  the 
Federal  Register  to  announce  any 
Service  decision  not  to  allow  peer 
review  of  a  particular  activity  and  to 
explain  that  the  records  supporting  that 
decision  are  available  for  public 
inspection. 

In  1994,  the  Service  will  cosponsor, 
with  other  interested  organizations  and 
agencies,  a  national  conference  on 
Florida  panther  conservation  and 
recovery. 

In  order  to  respond  prudently  to  new 
scientific  information  regarding  the 
Florida  panther's  biological  status  and 
recovery  needs,  the  Service  reserves  the 
authority  to  make  changes  m  the  peer 
review  process  described  in  this 
statement  of  policy.  The  Council  and 
each  interested  governm.ental  and  non- 
governmental organization  involved  in 
the  Flonda  panther  recovery  effort 
would  be  notified  in  writing  of  any 
changes  in  this  policy  and  the  reasons 
therefore.  The  Service  will  carry  out  a 
biennial  review  of  the  peer  review- 
process  to  determine  its  effectiveness 
and  the  need  for  any  improvements  or 
modifications.  If.  pursuant  to  State  law, 
the  Council  ceases  to  exist  during  the 
time  that  panther  recovery  efforts  are 
ongoing,  the  Service  wil!  utilize  or 
establish  a  recovery  team  for  peer 
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review  that  will  perform  the  functions 
set  forth  in  this  policy  atatement. 
Implementation  of  this  pohcy  is 
contingent  on  the  availability  of  annual 
appropriated  funds  for  the  participating 
State  and  Federal  agencies.  The  Service 
wiH  make  reasonable  efforts  to  obtam 
the  resources  needed  to  implement  this 
statement  of  policy. 

Authority 

This  notice  is  issued  untler  authority  of  the 
Endangered  Species  Act.  18  U  S.C  1531-15+4 

Dated  Apnl  7.  1992. 
Richard  N.  Smith. 
Acting  Director.  Fish  and  Wildlife  Service. 


\VH  Doc  92-9395  Filed  ' 

niXtMQ  COOC  4>10-&fr-M 


■21-82;  8:45  amj 


Geological  Survey 

National  Earthquake  Prediction 
Evaluation  Coundt;  Public  Meeting 

Pursuant  to  Public  Law  92-463, 
effective  January  5, 1973,  notice  !s 
hereby  given  that  an  open  meeting  will 
be  heid  beginning  at  8:30  am.  (local 
time)  on  Thursday,  May  7.  1992.  and 
continuing  through  Friday.  May  8.  1992. 
The  .National  Earthquake  Prediction 
Evaluation  Council  will  meet  at  the 
Marriott  Hotel  on  the  Waterfront  !n 
Portland,  Oregon. 

(1)  Purpose.  To  address  the  current 
understanding  of  the  earthquake 
hazards  m  the  Pacific  Northwest, 
particularly  with  regard  to  the 
possibility  of  future  subduction  zone 
earthquakes. 

(2)  Membership.  The  Council  is 
chaired  by  Dr  Thomas  V.  McEvilly  and 
is  composed  of  scientists  from  acHdemic 
and  government  institutions. 

(3]  .4^Y';7^'';;.  Review  of  stale  of 
knowledge  of  earthquake  hazards  m  the 
Pacific  Northwest,  assessment  of  new 
methods  in  earthquake  prediction,  and 
evaluation  of  the  prediction  exprriment 
underway  at  Parkfield.  CA. 

For  more  detailed  information  about 
the  meeting,  please  call  Dr  Robert  L 
Wesson,  Chief.  Office  of  Earthquakes. 
Volcanoes,  and  Engineering.  Rcston. 
Virginia,  22092.  (703)  648-6714 

Dallas  L.  Peck, 

Director,  U.S.  Geologicat  Survey. 

IFF  Dor  92-9307  Filed  4-21-92;  8:45  am) 

8iLU»*G  coot  M-.0-31-II 


Bureau  of  Land  Management 

I WO-320-02-421 1-02- 262F] 

Information  Collection  SutKnttted  to 
ttw  Office  of  Management  and  Budget 
for  Review  Under  tf>e  Paperworti 
Reduction  Act 

'Ihe  proposal  for  the  coUi-ct'.on  cf 
information  listed  below  has  bet  n 
submitted  t.a  the  Office  of  Management 
and  Budget  for  approval  unde.' 
provisions  of  the  Paperwork  Reduction 
.\c\  144  use.  chapter  35).  Copies  of  the 
proposed  collection  of  information  ami 
related  forms  and  explanatory  matenol 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  to  the  Bureau  Clearance  Officer 
and  to  the  Office  of  Manaaement  and 
Budget,  Paperwork  Reduction  Project 
(1004-0060),  Washington,  DC  205<13 
telephone  number  202-395- 7 34f). 

Title:  Application  for  Transportation 
and  Utility  Systems  and  Facilities  on 
Federal  Lands,  Public  Law  96-^i87  (Also 
apphcabie  for  43  CFR  2800  and  2880] 

OA/5  Approval  Number  (1004-0(160] 

Abstract  Respondents  supply 
information  as  to  their  identity  and 
address  and  the  nature,  iocjition  and 
potential  impacts  of  the  oroposed 
facility.  The  mformation  enables  thf 
using  agency  to  identify  and 
communicate  with  the  applicant  .nnd  to 
locate  and  evaluate  the  effect  of  the 
proposed  facility  on  the  environment 
and  other  land  uses. 

Bureau  Form  Sumber:  SF-299. 

Frequency:  On  occasion. 

DescriptJon  of  Respondents: 
Applicants  for  nghts-of  way  on  Federal 
lands. 

Estimated  Completion  T:mt-  2  h(>iirs 

Annua!  Responses:  4.3(X). 

Annua!  Burden  Hours:  &.&.X:t. 

Bureau  Clearance  Officer  (Alternate): 
Gem  Jenkins  202-65:i-6105. 

Dated:  Febniary  24.  19'.^<Z. 
Michael )  Penfold. 

.■\ss:s:cr,t  Director,  Land  and  Renewable 

Resources. 

IFF  D  >r  92 -931 :  Filed  4-21-fli  8:45  amj 
Biumo  COOC  43io-e4-M 


["D-060-02-3130-10;  »01-28747] 

Cascade  Resource  Management  Pian, 
ID;  Amendment 

agency:  Bureau  of  Land  Management — 

Interior. 

ACTION:  Notice  of  intent;  amendment  to 


the  Cascade  Resourt:^  Mana^ment 
Plan,  Idaho. 

SUMMAFTT  P'.jrsiifin!  to  'he  BLM  PJanning 
Fcpulati^mj  14?  fTR  ^&1l^■  '*  •«  n.itice 
<,iiiv:sfs  thf  pLitiiif  *h.it'  the  (lascade 
Rpsiuirt  e  Area  of  the  Bo^se  District. 
Bureau  of  I-and  Management,  is 
proposing  to  amend  the  Cascade 
Resource  Management  Plan  and 
consider  a  land  exchange.  Five  items 
will  be  addn^8.«<pd  in  'his  amendment 
They  are; 

1.  A  proposal  to  exchange  the 
following  Public  and  State  of  Idaho 
lands: 

Stf.te  erf  Idabo  iMndk 

Boise  Mendian 

T.  «  N,  R.  4  W, 
!^c.  16:  SW\4NEV4  south  of  high  water 

line  SVyv^VW./.  SWW  WWSTVft; 

!■    At>.  S    R   i  W 

Till'  '»:'!  h  ;1i»«K  ;-  '.'I-,.',  H'."  >i-  i„iK.;4.ii';(> 
approxirrflif'y  4<i:'  :>4  Rcres. 

Public  Uiiuit 

H.'jk  Mendian 

T  le  N  ,  P  4  E.. 

St*f    h    ..'if  1; 

Sei:   I*'  SW: 
T.  17  N..  R.  2  W, 

Sea  5:  SVkSWV,: 

Sec  8:  lots  2,  3  4  '  v\  -,  \  A   ,    A    .  s  A  -4; 

Sea  21;  SViSW  v.  SvN  v,si  .. 
T.  17  N,  R.  4  E, 

Sea  21  F'-sf^W  . 

Sec.  22  ^^  '^SF'■,NE'■*.  S\V  '-tSWVi; 

Sec.  34  S  -^ 
T.  16N..  R  4  W. 

Seal7:NViNE«,: 
T.  16  N.,  R.  4  E.. 

Sea  12:  NEViNEM.  SEVi; 

Sea  13:  NE^NE^; 
T.  10  N,  R.  3  E, 

Sec.  22:  SV4SE\4; 

Sea23:SV*SWV«; 

Sec.  26:  WVfc 

Sea  27:  Alt 

Sea  2&  EHSEM; 

Sea  33:  NE%NEV^ 

Sea34:NEy«NW14: 
T.  9  N.  R.  3  E,^ 

Sea  3:  lots  3.  4.  NViSWV;.  NVVMiSEVi; 

Sea  11:  S^NWV*,  NViSWVi; 

Sea  14:  SEV4SWV4.  WV4SEy4.  SEy4SEV4; 

Sea  35:  loU  1.  2.  3.  4.  NV^.  NViSV^: 
T.  9  N.,  R.  2  E, 

Seall:NWy»SEV«: 
T  8  N    R.  3  E.. 

Sea  3:  SViNWVi.  N^4SWV».  SWWiSEVi; 

Sea  10:  NW%NE^^' 

Sea  14:  SWV4NWwi,  SWVi.  WV4SE\4,  SEVt 
SEV4: 

The  area  described  above  contains 
approximately  4.556.81  acres. 

The  parcels  of  State  land  are  located 
adjacent  to  Coeur  d'Alene  Lake,  and  an 
currently  being  leased  by  Kootenai 
County  as  public  parks  using  water 
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access.  The  scattered  parcels  of  public 
land  are  located  in  Washington.  Boise, 
Valley,  and  Adams  counties.  It  is 
anticipated  that  not  all  of  the  above 
described  public  lands  will  be  found 
suitable  for  exchange  purposes. 

2.  A  proposal  to  identify  for  possible 
sale  a  0.4  acre  tract  of  land  within  Lot  8, 
section  26,  T.  6  N.,  R.  5  E..  B.M..  Idaho. 

3.  A  proposal  to  return  to  ELM 
ownership  and  management 
approximately  854.78  acres  of  land 
commonly  referred  to  as  the  Dautrich 
Preser\e;  previously  patented  under  the 
Recreation  and  Public  Purposes  Act. 

4.  A  proposal  for  management  of 
lands  currently  encumbered  by  various 
withdrawals  upon  revocation  of  the 
withdrawals. 

5.  A  proposal  for  management  of 
lands  acquired  by  purchase,  donation,  c 
exchange. 

The  main  issues  anticipated  in  this 
plan  amendment  for  each  of  the  above 
listed  items  are.  respectively:  (1) 
Whether  the  proposed  exchange  is  in 
the  public  interest:  (2)  whether  it  is  in 
the  public  interest  to  sell  the  subject 
tract  (3]  whether  the  subject  lands 
should  be  managed  with  other  lands  in 
tr,e  area:  (4)  whether  lands  should  be 
managed  with  other  lands  in  the  area 
upon  revocation  of  existing 
withdrawals:  and  (5)  whether  lands 
acquired  by  purchase,  donation  or 
exchange  should  be  managed  for  the 
purpose  for  which  they  were  acquired 
and  in  conjunction  with  adjoining  or 
other  public  lands  in  the  area. 

A  land  use  plan  amendment  and 
environmental  analysis  will  be  prepared 
for  the  subject  lands  by  an 
interdisciplinary  team  including  range, 
wildlife,  hydrology,  soils,  recreation. 
minerals,  forestry,  and  cultural  resource 
specialists. 

DATES;  Interested  parties  may  submit 
cumments  to  the  District  Manager  at  the 
address  shown  below  until  June  8. 1992. 
ADDRESSES:  Comments  should  be  sent 
to  the  District  Manager,  Bureau  of  Land 
Management.  Boise  District.  3948 
Development  Avenue.  Boise,  Idaho 
83705. 
FOR  FURTHER  INFORMATION  CON^ ACT 

|ohn  Fena.  Cascaae  Resource  Area 
Manager,  Bureau  of  Land  Management, 
3948  Development  Avenue.  Boise,  ID 
83705,  (208)  384-3300  to  obtain 
additional  information  regarding  this 
plan  amendment.  The  existing  land  use 
plan  and  maps  are  available  for  review 
at  the  Cascade  Resource  Area  office  in 
Bo'.sp  Idahr' 

SUPPLEMENTARY  INFORMATION: 

Publication  of  this  notice  in  the  Federal 


Register  will  segregate  the  public  lands 
described  in  Item  No.  1  from  the  public 
land  laws,  including  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  this  Notice  shall  end  upon 
issuance  of  patent,  or  two  (2)  years  from 
the  date  of  the  publication,  whichever 
occurs  first. 

Dated:  April  16. 1992. 
Barry  C.  Gushing, 

Acting  District  Manager. 

(FR  Doc.  92-9305  Filed  4-21-92;  8:45  am) 

BtLUMG  COOC  4310-<3O-4l 


Minerals  Manage'T-efit  Se'vice 

irtor^.ation  CoNectK)"  Submitted  to 
the  O'ftce  o*  Ma'iagen-ien?  and  Budget 
iOf  Review*  l.ir-'der  tne  Paperwork 

'-^edi.rTion  Act 

The  proposal  of  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
information  collection  requirement  and 
related  form  may  be  obtained  by 
contacting  Jeane  Kalas  at  (303)  231-3046 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  Clearance  Officer  at  the 
telephone  number  listed  below  and  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1010- 
0076).  Washington.  DC  20503.  telephone 
(202)  395-7340. 

Title:  Application  for  Reward  for 
Original  Information. 

Abstract:  The  Secretary  of  the  Interior 
is  authorized  to  pay  a  reward  for 
information  resulting  in  the  recovery  of 
royalty  or  other  payments  owed  the 
United  States  from  any  oil  or  gas  leases 
on  Federal  lands  or  the  Outer 
Continental  Shelf.  To  claim  a  reward, 
individuals  must  voluntarily,  and  of 
their  own  initiative,  submit  an 
Application  for  Reward  for  Original 
Information.  The  information  requested 
on  the  application  enables  the  Minerals 
Management  Service  to  determine  the 
amount  of  the  reward  and  to  pay  the 
reward. 

Bureau  Form  Number:  MMS-^280. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals^ 

Annual  Responses:  10. 

Estimated  Completion  Time:  One-half 
hour. 

Annual  Burden  Hours:  5. 


Bureau  Clearance  Officer:  Dorothy 
Christopher (703) 78--1239 

Dated:  March  5.  1992. 
James  W  Shaw, 

Associate  Director  for  Royalty  Management. 
[FR  Doc  92-9310  Filed  *-21-92:  8:45  am] 
BILUNO  CODE  4310-Mn-U 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1029- 
0096).  Washington,  DC  20503,  telephone 
202-395-7340. 
Title:  Adoption  of  State  Standards,  30 

CFR  part  718. 
OMB  Approval  Number:  1029-0096. 
Abstract  Information  collected  in  part 
718  of  the  regulations  of  the  Office  of 
Surface  Mmmg  Reclamation  and 
Enforcement  are  used  to  determine 
whether  State  laws  or  regulations 
contain  more  stringent  standards  than 
the  Federal  requirements  in  30  CFR 
parts  715,  716  or  717. 
Bureau  Form  Number:  None. 
Frequency:  On  occasion. 
Description  of  Respondents:  State 

regulatory  authorities. 
Annual  Responses:  One. 
Annual  Burden  Hours:  One. 
A  verage  Burden  Hours  Per  Response: 

One. 
Bureau  Clearance  Officer:  Andrew  F. 
DeVito  (202!  343-5150 
Dated:  April  8. 1992. 
John  P.  MosesBO, 

Chief  Division  of  Technical  Services. 
[FR  Doc.  92-9311  Filed  4-21-92:  8:45  am] 
billi»k;  code  4310-05-11  ' 
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INTERNATIONAL  TRADE 
COMMISSION 

(332-237] 

Production  Sharing;  U.S.  Imports 
Under  Harmonized  Tarttt  Schedule 
Subheadings  9802.00.60  and 
9802.00.80,  1988-91 

agency:  Ur.ited  States  International 

Trade  Commission. 

ACTION:  Continuation  of  investigation 

and  opportunity  for  written  statements. 

summary:  The  Commission's  1992  report 
on  "Production  Sharing:  U.S.  Imports 
Under  Harmonized  Tariff  Schedule 
Subheadings  9802.00,60  and  9802.00  80.  ' 
will  cover  imports  for  the  period  1988-91 
and  will  be  published  m  December  1992. 
The  Commission  annually  conducts  a 
study  on  production  sharing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hazel  L.  Robinson  (202-205-3496), 
General  Manufactures  Division,  Office 
of  Industries.  U.S.  International  Tri^df 
Commission,  500  E  Street  S\V., 
Washington,  DC  20436. 
SUPPLEMENTARY  INFORMATION: 
Harmonized  Tanff  Schedule  (FfTS) 
subheading  9802.00.60  involves  tariff 
treatment  for  metal  of  U,S.  ongin 
processed  in  a  foreign  location  and 
returned  to  the  United  States  for  further 
processing:  heading  9802.0*3.80  involves 
tariff  treatment  for  imported  goods  that 
contain  U.S.-made  components. 

Notice  of  institution  of  the 
investigation  in  1986  was  published  in 
the  Federal  Register  of  September  4, 
1986  (51  FR  31729).  Notice  of  the 
Commission's  1991  report  was  published 
m  the  Federal  Register  of  February  21, 
1991  (56  FR  7058). 

WRITTEN  submission:  No  public  hearing 

IS  planned.  However,  since  monitoring 
imports  under  HTS  subheadings 
9802.00.6C  and  9802.00.80  is  a  continuing 
endeavor  of  the  Commission,  written 
statements  concerning  the  investigation 
are  weltiome  at  any  time,  Comm.ercial  or 
financial  information  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of  §  201  5 
of  the  Commiission"8  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  infonr.ation.  will 
be  made  available  for  inspection  by 
interested  persons.  All  submissions 
should  be  addressed  to  the  Secretary, 


United  States  International  Trade 
Commission,  500  E  Street.  S\V., 
Washington.  DC  20436. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-3810 

Issued:  Apnl  15,  1992. 
By  order  of  the  Commission. 
Kermeth  R,  Mason, 

5t'i  ,-e.'(jrv 

[FR  Doc.  92-936:  Filed  4-21-92;  8:45  am) 
BILLING  CODC  7020-02-M 


I  Investigation  No.  337-TA-334} 

Decision  Not  To  Review  an  Initial 
Determination  Amendment  the 
Complaint  and  Notice  of  investigation 
To  Add  a  Firm  as  a  Respondent 

r    In  the  Matter  of  Certain  condensers,  parts 
Hereof  and  products  containing  same. 
rmcluding  air  conditioners  for  automobiles. 

^agency:  US  International  Trade 

Crimmission. 
ACTIONS:  Notice. 

summary:  Notice  is  hereby  given  that 

the  Com.mission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ's)  initial  determination  (ID) 
(Order  No.  5)  m  the  abpve-captioned 
investigation  granting  the  motion  of 
complainant  Modine  Manufacturing  Co. 
to  amend  the  complaint  and  notice  of 
investigation  to  add  Showa  Aluminum 
Corporation  of  Amenca  of  Mount 
Sterling,  Ohio  as  a  respondent. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tim  Vaworski.  Esq  .  Office  cf  thi' 
(Jencral  Counsel,  US.  Internritional 
Trade  Commission,  500  E  Street.  SW., 
Washington,  DC  20436;  telephone:  (202) 
205-3096  Copies  of  the  nonconfidential 
version  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  ofiicial 
business  hours  (845  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW..  Washington,  DC  20436; 
telephone:  (202)  205-2000.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commissions  TDD  terminal  at  (202) 
205-1810. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
institution  of  this  investigation  was 
published  in  the  Federal  Register  on 
January  23,  1992  (57  FR  2784) 

On  March  10,  1992.  complainant 
moved  (Motion  Docket  No.  334-5) 


Zl-92;  8:45  am] 


pursuant  to  interim  rule  210,22[a!  to 
amend  the  complaint  and  notice  of  j 

investigation  to  add  Showa  Aluminum      ; 
Corporation  of  America  of  Mount  | 

Sterling,  Ohio  as  a  respondent  in  the 
investigation.  The  motion  was  supported 
by  the  Commission  investigative 
attorneys  and  unopposed  by  any  party. 
On  March  18. 1992.  the  presiding  ALJ 
issued  an  ID  granting  the  motion.  No 
petitions  for  review  or  agency  comments 
were  filed  concerning  the  ID. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1930,  as      ! 
amended  (19  U.S.C.  1337),  and 
Commission  interim  rule  210.63  (19  CFR 
210.53). 

Issued:  April  16, 1992. 

By  order  of  the  Commission. 

Krr.ncth  R    M.ifcon, 

i>ecrtiur): 

(FR  Doc,  92-9360  Filed  • 

BILLING  CODE    'X:20-0}  ■>! 


[Investigation  No  337-TA-331) 

Review  and  Modlflcatioi 

In  the  Matter  of  Certain  microcomputer 
memory,  components  thereof  and  products 
containing  the  same. 

AGENCY:  U.S.  International  Trade 

C^omniission. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  determined  to 
review  and  modify  the  presiding 
administrative  law  judge's  (ALJ's)  initial 
determination  (ID)  (Order  No.  12) 
granting  a  joint  motion  to  terminate  the 
investigation  as  to  respondent  Sun 
Electronics  Corporation  (Sun)  on  the 
basis  of  a  consent  order. 

FOR  FURTHER  INFORMATION  CONTACT; 

Danus  Hopcn,  K;,:.  .  Ui:.  i  s^'  :;. 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW.. 
Washington.  DC  20436;  telephone:  (202) 
205-3108.  Copies  of  the  nonconfidential 
version  of  the  ID,  the  consent  order,  and 
all  other  nonconfidential  documents 
filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.. 
Washington,  DC  20436;  telephone:  (202) 
205-2000.  Hearing-impaired  individua' 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  at  (202) 
205-1810. 

SUPPtEMENTARY  INFORMATION:  On 

Septenibt;  12,  lyyi,  Chips  and 
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Technologies.  Inc.  (Chips)  filed  a 
complaint  with  the  Commission  alleging 
violations  of  section  337  of  the  Tariff 
Act  of  1930  as  amended  (19  U.S.C  1337) 
in  the  importation  into  the  United 
States,  the  sale  for  importation,  or  the 
sale  within  the  United  States  after 
importation,  of  certain  microcomputer 
memory  controllers,  components 
thereof,  and  products  containing  same 
that  infringe  certain  U.S.  patents  owned 
by  Chips. 

The  Commission  instituted  an 
inv-estigation  into  the  allegations  of 
Chips'  complaint  and  published  a  notice 
of  investigation  in  the  Federal  Register. 
56  FR  5205^59  (October  17. 1991). 

On  Februa-ry  25. 1992.  complainant 
and  Sun  moved  jointly  pursuant  to 
Commission  interim  rule  210.51  (19  CFR 
210.51)  to  terminate  the  investigation  as 
to  Sun  on  the  basis  of  a  consent  order 
and  consent  order  agreement  (Motion 
Docket  No.  331-12).  The  Commission 
investigative  attorneys  supported  the 
motion.  On  March  16, 1992,  the  presiding 
administrative  law  judge  issued  an  ID 
granting  the  motion  (ALj  Order  No.  12). 
Notice  of  the  ID  was  published  in  the 
Ped»™l  Register  on  April  1. 1992.  57  FR 
11091.  No  petitions  for  review  of  the  ID. 
cr  agency  comments  or  pubHc  comments 
were  filed. 

On  April  16. 1992.  the  Commission 
determined  to  review  and  modify  the  ID 
by  deleting  the  last  paragraph  on  page  4 
and  the  first  full  paragraph  on  page  5. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1930.  as 
a.Tjended  (19  US.C.  1337).  and 
Commission  interim  rules  210.53.  210.55. 
and  211.21  (19  CFR  210.53.  210.55.  and 
211.21.  as  amended). 
Issued  April  18. 1992. 
By  order  of  the  Commission. 
Keoneth  R.  Mason. 
Secretary. 

•  -  =  Doc  K^o''.6'.  F'.led  4-21-92.  8:4S  am) 
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agreement  and  settlement  agreement: 
Dentaurum.  Ina  and  Dentaurum  J.P. 
Winkelstroeter.  KG.  GAC  International. 
Inc.  and  Tomy  Incorporated. 


{investigatior!  5.37-TA-3321 

Receipt  of  Inftlal  0«tef7nlnattort 
Terminatlrig  Respondents  on  the  Basts 
of  Consent  Order  Agreement  ana 
Setttefnent  Agreement 

In  l~p  r  j'te:  ' '  cp-^  n  translucent  ceramic 
crthodop.'.c  hracKP's 

AQEMCT  i;  S  International  Trade 

Co-^.mi3Sior. 

ACTK)**:  Notice  iS  hereby  given  that  the 
Conmission  has  received  an  initial 
deterTanation  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  consent  order 


SUPPL£MEMTARY  WFORWATlCMt  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  April  13. 1992. 

Copies  of  the  initial  determination,  the 
consent  order  agreement  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  Investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW..  Washington.  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-lBiri 

WRtTTTH  coMM?  vTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street.  SW.,  Washington.  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Registm.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it 
FOR  FimTMCR  INFORHdATION  COMTACT: 

Ruby  J.  Dionne.  Office  of  the  Secretary 
U.S.  International  Trade  Commission. 
Telephone  (202)  205-1802. 

Issued:  April  13. 1992. 

By  order  of  the  Commission. 
Kennetii  R.  Mason. 
Secretar}: 
(FR  Doc  93-9363  Filed  4-21-92;  8:45  am| 
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INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  32053! 

Burlington  Norttiem  Railroad  Co.; 
Trackage  Rights  Exemption;  Southern 
Pacific  Transportation  Co. 

Bui.ington  Northern  Railroad 
Company  has  filed  a  notice  of 
exemption  under  49  CFR  1180  2{dH7)  for 
its  acquisition  from  Southern.  Pacific 
Transportation  Company  of  overhead 
trackage  rights  over  a  58  45-rniIe  rail  line 
between  milepost  12  85.  a?  VVaxahachie. 
TX.  and  milepost  51  3.  at  Fort  Worth. 
TX.  The  trackage  rights  were  to  become 
effective  en  Apr:!  14,  1992 

Any  comments  must  be  filed  with  the" 
Commission  and  sen-ed  on:  Michael  E. 
Roper.  Associate  Genera!  Counsel. 
Burhngton  Northern  Rail-Tad.  3800 
Continental  Plaza  777  Main  Street.  Ft 
Worth.  TX  76102. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  transaction  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN,  354 
I.CC.  605  (19''8),  as  niodificd  in 
Mendocino  Coast  Ry..  !nc— Lease  and 
Operate.  360  ICC.  653  (1980). 

If  the  notice  contains  false  or 
misleading  information,  the  e<emption  is 
void  ab  initio.  Petitions  to  reopen  and 
revoke  the  exemption  under  49  U.S  C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  reopen  will  not  stay 
the  effectiveness  of  the  exemption. 

Decided:  April  15,  1992. 

By  the  Comnissioa  David  M.  Konschnik. 
Director.  Off.ce  of  Proceedings. 
Sidney  L.  Strickland.  |r.. 
Secretary. 

[FR  Doc  9:-92rM  Filed  4-21 -«»2:  8  45  am| 
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[Docket  No.  AB-55  (Sub-No.  419X)) 

The  BaltinxKe  and  Ohio  Chicago 
Terminal  Railroad  Co.— Abandonment 
Exemption— In  Cook  County.  IL 

The  Baltimore  and  Ohio  Chicago 
Tenniral  Railroad  Company  (B&OCT).' 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  subpart  F— Exempt 
Abandonments  to  abandon  a  1.48-mile 
rail  hne  between  milepost  DCB-2.24  and 
milepost  DCB-3.70,  in  Cook  County,  IL 

B&OCT  has  certified  that;  (1)  No  local 
traffic  has  m.oved  over  the  line  for  at 
least  2  years;  (2)  There  is  no  overhead 


•   '  B40CT  i«  a  whMy  owned  sussiu.a'j  of  CSX 
Transportation.  Inc.  which  it  a  uni;  of  CSX 
Corporation. 
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traffic  on  the  line:  and  (3)  No  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user]  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in 
complainant's  favor  within  the  2-year 
period.  B&OCT  further  certified  that  the 
notice  requirements  at  49  CFR  1105,12 
and  49  CFR  n52.50{d](l)  have  been  met. 

As  a  condition  to  this  exemption,  an 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360  I.C.C,  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

This  exemption  will  be  effective  on 
May  22.  1992.  unless  stayed  or  a  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  is  filed. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.2r(c)t2),3  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  *  must  be  filed  by  May  4,  1992. 
Petitions  to  reopen  or  requests  for  public 
use  conditions  under  49  CFR  1152.28 
must  be  filed  by  May  12.  1992.  with: 
Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to  B&OCT's 
representative:  Charles  M.  Rosenberger, 
Senior  Counsel.  CSX  Transportation, 
Inc.  500  Water  Street  Jl50,  lacksonville. 
FL  32202. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio. 

B&OCT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  SEE 
will  issue  an  environmental  assessment 
(EA)  by  April  27.  1992.  Interested 
persons  may  obtain  a  copy  of  the  L'\  by 
writing  to  SEE  (Room  3219.  Interstate 
Commerce  Commission,  Washington, 


'  A  stay  w]ll  be  issued  rou!inei>  where  a.-i 
mformi'd  decision  on  environmental  issues,  whe'her 
raised  by  a  parly  or  by  the  Commission's  Section  of 
Energy  and  Environment  (SEE),  cannot  be  made 
before  the  effective  date  of  the  notice  of  exemption 
See  Exemption  of  Oul-of. Service  Ran  Lines.  5 
ICC  2d  3"7  (1989).  Any  entity  seeking  a  stay  on 
environmental  grounds  is  encouraged  to  file 
promptly  so  that  the  Commission  may  act  on  the 
rpquesi  before  the  effective  date. 

'  Sec  Exempt  of  Rad  Abandonment — Offers  of 
Finan.  Assist .  4  l,C.C.2d  164  (1987). 

'  The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  »o. 


DC  20423)  or  by  calling  Flame  Kaiser, 
Chief  of  SEE.  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preser\'ation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  publir 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  im.posed.  where 
appropriate,  in  a  subsequent  decision. 

Decided:  Apnl  15,  T*^: 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland.  |r.. 
Secretary. 
[FR  Doc  92-9366  Filed  4-21-92;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Final  Judgment  by  Consent 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Uablllty  Act; 
Hercules  Inc. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  and  section  122(d)  of 
CERCl-A,  42  U.S.C  96221d),  notice  is 
hereby  given  that  on  April  6. 1992  a 
consent  decree  in  United  States  v. 
Hercules  Incorporated.  Civil  Action  No. 
92-1027  was  lodged  with  the  United 
States  District  Court  for  the  Western 
Distnct  of  Pennsylvania. 

The  complaint  filed  by  the  United 
States,  on  behalf  of  the  Elnvironmental 
Protection  Agency  ("EPA"),  at  the  time 
of  lodging  of  the  consent  decree,  alleges 
that  the  defendant  Hercules 
Incorporated  is  liable  under  sections  106 
and  107  of  CERCLA.  42  US  C  9606  and 
9607,  for  an  injunction  and  response 
costs  incurred  by  the  L'nited  States  m 
response  to  the  release  or  threat  of 
release  of  hazardous  substances  at  the 
Resin  Disposal  Superfund  Site,  in 
Allegheny  County.  Pennsylvania  (the 
Site"),  The  compliant  further  states  that 
defendant  Hercules  Incorporated  is  a 
present  owner  of  the  Site. 

The  consent  decree  resolves  the 
claims  alleged  in  the  complaint  and 
requires  Hercules  Incorporated  to 
implement  the  "operable  unit  one" 
remedy  selected  in  EPA's  Record  of 
Decision  ("ROD")  dated  lune  28.  1991, 
which  provides  for  installation  of  a 
multi-layer  cap  and  infiltration  control 
system  for  the  landfill  lo  reduce 
leachate  generation  and  to  prevent 
further  migration  of  contaminants; 
upgrading  the  lower  landfill  dike  to 
increase  its  stability;  installation  of  a 
skimmer  well  system,  to  collect  floating 
product  in  ground  water  which  may 
otherwise  migrate  offsite  through  the      ^ 


Pittsburgh  Coal  formation;  relocation  of 
the  sanitary  sewer  to  allow  future 
access  to  it  without  disturbing  the 
landfill  cap  system;  upgrading  the  oil/ 
water  separator,  construction  of  a  fence 
around  the  perimeter  of  the  site;  deed 
restrictions;  and  a  30-year  monitoring 
program.  The  decree  also  requires 
reimbursement  of  EPA  for  past  response 
costs  of  $203,551.11. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Acting  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington.  DC  20530.  and 
should  refer  to  United  States  v. 
Hercules,  Incorporated,  DOJ  Ref.  No. 
90-11-2-716.  The  proposed  consent 
decree  may  be  examined  at  the  office  of 
the  United  States  Attorney,  1400  Gulf 
Tower,  707  Grant  Street,  Pittsburgh. 
Pennsylvania  15219.  Copies  of  the 
consent  decree  may  also  be  examined 
and  obtained  by  mail  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Ave..  NW.,  Box  1097,  Washington,  DC 
20004  (202-347-7829).  When  requesting  a 
copy  of  the  consent  decree  by  mail, 
please  enclose  a  check  in  the  amount  of 
$22.25  (consent  decree  only)  or  $35,75 
(consent  decree  with  attachments) 
(twenty-five  cents  per  page  reproduction 
costs)  payable  to  the  "Consent  Decree 
Library." 
Roger  Clegg. 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  92-9277  Filed  4-21-92;  8:45  am) 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  o«  1984 
Switched  Multi-Megabit  Data  Service 
Interest  Group 

Notice  18  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  the 
Switched  Multi-Megabit  Data  Service 
Interest  Group  ( 'the  Group")  on 
December  18. 1991.  has  filed  an 
additional  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  lo  its 
membership.  The  additional  notification 
was  filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 


/^ 
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antitrust  plaintiffs  to  actual  damage 
under  speciHed  circumstances 

Or,  Apr!  l'^  iggi   the  Group  Tiled  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
lustice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b|  of  the 
Act  on  May  23  1991  (56  FR  23723).  The 
Croup  filed  an  additional  notification  on 
September  19,  1991  The  Department 
published  a  notice  m  response  co  the 
additional  notification  on  November  5, 
1991  (56  FR  56528) 

The  identities  of  the  addiuonal  parties 
to  the  Group  are: 
Digital  Equipment  CorporaHon,  550  King 

Street,  M,  S  LK52-2M1.  Littietoa  MA 

01460-1289, 
NEC  America,  1525  Walnut  HilJ  Lane, 

irv-ing.  TX  '5038- 
Telecom  Australia,  10  '624  Bourke 

Stxeet,  Melbourne,  3000  Australia. 
Vi'alink.  6607  Kaiser  Dnve,  Fremont.  CA 

94555. 
loseph  H.  Widniai 

Dir^ctir  of  Op^'Ktors  AnUtTVst  Division. 
[FR  Doc  92-9:"9  Filed  4-21-82;  ft45  am] 
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NATIONAL  AERONALmCS  AND 
SPACE  ADMINISTRATION 

{ No tlc«  92-231 

NASA  Advisory  Council  (NAC), 
Commercial  Programs  Advisory 
ComxnJttee  (CPAC);  Meeting 

agency:  National  .Aeror.autio  and 
Space  .Administratior. 
ACTION:  Notice  of  meeting. 

summary:  Ln  accordance  with  the 
Federal  Advisor>'  Committee  Act.  Public 
Law  92-463.  as  amended,  the  National 
Ae-onautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
N.\C.  Commercial  Programs  Advisory 
Committee 

DATES;  May  12.  1992.  l.JO  p.m.  to  5  pja^ 
and  May  13.  1992,  &.X)  a.m.  to  2:30  p.m. 
AOOftESSES:  Hotel  In'erconunental, 
Orleans  1  Room.  444  St  Charles 
Avenue,  N"w  Orleans,  L.\  '01,30-3171. 
FOB  FVWTMER  INFORMATION  CONTACT. 
Dr  Barbara  Stone.  Office  of  Commercial 
F'^ograms  National  Aeronautics  and 
Space  .Administrator..  W^jshing'on.  DC 
20546,  703/2^1 -5,500. 
SUPPLEMENTARY  INFORMATTOM:  The 
Commercial  Programs  .Advisory 
Committep  provides  counsel  on  the 
c\eral)  N.ASA  program  supporting  the 
comm.ercia!  development  of  space,  both 
relevant  policies  and  program  scope  and 
con'ent  The  Comim.i**ee  is  chaired  by 
M:  [ames  K  Baker  and  is  currently 
composed  of  19  members. 


The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(approximately  20  persons  including  the 
Committee  members  and  other 
participants).  It  is  Imperative  that  the 
meeting  be  held  on  this  date  to 
accommodate  the  scheduling  priorities 
of  the  participants. 

Type  of  Meeting:  Open- 
Agenda 
May  12,  1992 
1:30  p.m.— Tour  of  John  C  Biennis  Space 

Center. 
5  p.m. — Adjourn. 
May  13.  1992 
8:30  a.m.— Welcome/Introduction  of 

Members. 
9  a.m. — Commimications  and  Remote 

Sensing  Division  Overview. 
9:45  a.m. — Space  Remote  Sensing  Center 

Overview. 
10:30  a.m — Member  Discussion. 
2:30  p.m. — Adjourn. 

Dated:  April  16, 1992. 
Philip  D.  Waller. 

Deputy  Director,  Management  Operations 
Division. 
(FR  Doc.  92-8364  Filed  ^21-92i  8:45  am] 
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DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication.. 
ADDRESSES:  Send  or  deliver  comments 

Ms.  Ellie  Goodwin.  Chief.  Annuitant 
Services  Division.  Retirement  and 
Insurance  Group,  U.S.  Office  of 
Personnel  Management.  1900  E  Street. 
NW,  room  3321,  Washington.  DC 
20415. 
and 
Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  New  Executive  Office 
Building.  NW,  room  3002.  Washington, 
DC  20503. 
FOR  INFORMATION  REQAROiNQ 
ADMINISTRATIVE  COORDINATION— 
CONTACT   Mary  Beth  Smith- 
Toomey,  Chief,  Administrative, 
Management  Branch.  (202)  606-0623. 

U.S.  Office  of  Personnel  Management. 
Constaocs  Berry  Newman. 

Director 

!FR  Doc.  92-9349  Filed  4-21-92;  a-45  a-Tij 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  fof  Clearance  Submitted  to 

QMS 

AGENCY:  Office  of  Personnel 

v^anagement. 

ACTION:  Notice^ 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  U.S.  Code,  chapter  35),  this  notice 
announces  the  request  for  an  extension 
of  an  existing  clearance  for  information 
collections.  RI  25-40,  Student  Enrollment 
Status  Questionnaire,  is  used  to  obtain 
enough  information  about  adult  students 
to  try  to  predict  what  type  student  is 
likely  to  discontinue  full-time  schooling 
and  be  overpaid  by  OPM.  Rl  25-14,  Self- 
Certification  of  Fuil-Tlme  School 
Attendance,  collects  Information  about 
marital  status  and  school  enrollment  for 
student  survivor  annuitants. 

The  number  of  respondents  for  RI  25- 
46  is  14.000  and  we  estimate  it  takes  15 
minutes  to  complete  the  form.  The 
annual  burden  is  3,500  hours.  The 
number  of  respondents  for  RI  25-14  is 
14,000  and  we  estimate  it  takes  10 
minutes  to  fill  out  the  form.  The  annua! 
burden  is  2.800  hours.  The  total  annual 
burden  is  6.300  hours. 

For  copies  of  this  proposal  call  C. 
Ronald  Trueworthy  on  (703)  908-8550. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  Ma  10-18658;  ei  1-4022] 

Dean  Witter  Tax-Advantaged 
Corporate  Trust;  Application 

.\pnl  la  1992. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT.  Dean  Witter  Tax- 
Advantaged  Corporate  Trust. 
REl^VANT  ACT  SECTIOH:  Section  8(0- 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  t)e  an  investment  company. 
FVJNQ  DATES:  The  application  was  filed 
on  February  28, 199Z  and  supplemented 
with  a  letter  from  applicant's  counsel 
dated  April  14.  1992. 

HEARING  OR  NOTIFICATION  OF  MEARINO: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  the  applicant  with 
a  copy  of  the  request,  personally  or  by 
mail  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  May 
11.  1992  and  should  be  accompanied  by 
proof  of  service  on  the  apphcant  tn  the 
form  of  an  affidavit  or.  for  lawj-ers,  a 
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certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writet's 
interest,  the  reason  for  the  request,  and 
the  Issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  VvV..  Washington.  DC  20549. 
Applicant  Two  World  Trade  Center, 
New  York.  New  York  10048. 

FOR  FURTHER  INFORMATION  CONTACT: 

C  Christopher  Sprague,  Senior  Staff 
Attorney,  at  (202)  272-3035,  or  Nancy  M. 
Rappa.  Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Lnvestment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Represenlations 

1.  Applicant  is  an  open-end. 
diversified  management  mvestment 
company  orgunized  as  a  Massachusetts 
business  trust.  On  May  16,  1984. 
applicant  registei^d  under  the  Act  and 
registered  an  indefinite  number  of  its, 
shares  under  the  Seamties  Act  of  1933. 
The  registration  statement  was  declared 
effective  on  July  31. 1984.  and  appkcant 
began  the  initial  public  offering  of  its 
shareG  on  August  17, 1984. 

2.  On  October  24,  1991,  applicants 
Board  of  Trustees  approved 
unanimously  a  Plan  of  Liquidation  and 
Dissolution  (the  "Plan  ")  that  provided 
for  the  liquidation  of  applicant  and  the 
distribution  of  applicant's  assets  to  its 
secuntyholders.  A  proxy  statement 
regarding  the  Plan  was  filed  with  the 
Commission  on  October  25.  1991.  and 
mailed  to  applicant's  shareholders  on  or 
about  November  5,  1991.  At  a  special 
meeting  of  shareholdtrs  held  o.t 
December  30,  1991,  the  holders  of  a 
m.ajontyxif  apphcaiu's  ^h'lres  voted  in 
favor  of  the  Plan. 

3.  .As  of  February  7,  1992.  the  nearest 
date  practicable  preceding  liquidation. 
applicant  had  1.334.400  outstanding 
shares,  with  an  aggregate  ne'  asset 
value  of  Sl0,835.328  and  a  per  share  net 
asset  value  of  $8.12.  On  February  10, 
1992.  applicant  distr.buted  its  remaining 
net  assets  to  ;ts  securi'yholders  in 
accordance  with  iheir  pro  rata  interests. 

4  The  expenses  of  liquidating 
applicant  totalled  S28.330.  and  consisted 
of  proxy  preparation  fees,  legal  fees,  and 
accounting  fees,  Applicant  paid  ell  of 
such  expenses- 

5  Applicant  intends  to  file  Articles  of 
Dissolution  with  the  Secretary  of  State 
of  the  Commo.iweaith  of  Massachusetts 


to  terminate  its  status  as  a 
Massachusetts  business  trust. 

6.  Apphcanf  has  no  assets,  debts, 
liabilities,  or  securityholders.  There  are 
no  securityholders  of  applicant  to  whom 
distributions  in  complete  liquidbtion  of 
their  interests  have  not  been  made 

7.  Applicant  has  not.  WTthm  the  last  Ifl 
months,  transferred  any  of  its  assets  to  a 
separate  trust,  the  beneficHnes  of  vvhich 
were  or  are  its  securityholders, 

8.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

9.  Applicant  is  not  now  engaged,  and 
does  not  propose  to  engage,  m  any 
business  activity  other  than  that  needed 
to  windup  its  affairs. 

Far  ihe  Commission,  by  tiw  Division  i;l 
liivestmeni  Management,  under  di^iPSBtrid 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary- 

[FR  Doc.  92-9380  Filed  4-21-92;  8:45  am] 

BIUJMG  coot  B010-01-M 


[ReL  No.  IC-18659;  RJe  No.  812-78781 

Natk>nal  Home  Life  Assurance 
Company,  et  al. 

April  16,  1992. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"  or  the 
•SEC"). 

ACTION:  Notice  of  application  for 
exempxion  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  National  Home  Life 
.Assurance  Company  ("National 
Home  "),  National  Home  Life  Asiurance 
Company  St=parate  Account  V  (the 
"Separ.ite  Account"]  and  Capital 
Holding  Securities  Corporation. 
RELEV/NT  1*40  ACT  SECTIONS:  Order 
requested  under  section  6(c)  for 
exemptions  ftom  sections  26(a)(2)(C) 
and  27if;i(2)  of  iJie  1940  .Act. 

SUMMARY  OF  APPLICATION:  Applicants 

seek  ar.  order  permitting  the  deduction 
of  a  n;;!rl,:^hty  and  expense  nsk  charge 
from  the  assets  of  the  Separate  Account 
under  certain  flexible  premium  variable 
annuity  contracts  (the  "Contracts"). 
FILING  DATE:  The  application  was  filed 
or  Febr-H'^  19,  1992, 

HEARING  OH  NOTIFICATION  OF  HEARING: 
An  ord'T  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  s<.'rv;rig  .Applicanla  with  a 
copy  of  the  request,  personally  or  by 
m.ail.  Heanng  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  May 
11, 1992,  and  should  be  accompanied  by 
proof  of  service  on  Applicants  in  the 


form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service  Hearing  requests 
should  state  the  nature  of  the  writer's 
irittrt  St.  the  reason  for  the  request,  and 

the  issues  cor't  sii  d  f  rrs'is  may 
request  notification  of  a  iicanng  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  Securities  and 
¥->  rhangc  Commission,  450  Fifth  Street. 
N  W  ,  Washington.  DC  20549. 
.Applicants,  c/o  National  Home  Life 
Ahs'orance  Company,  20  Moores  Road, 
Frazer.  PA  19355. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Fmck  Fr.ediaiHie'   .•Xnoniey,  at 
(202)  272-3045,  or  Michael  V.  WibJe. 
Special  Counsel,  et  (202)  272-2060. 
OfFice  of  Insurance  Products  (Division  of 

Investment  M.inagfment| 

SUPPLEMENTARY  INFORMATION: 

Following  ifi  a  Piimma^'v  f.-f  tne 
application.  The  ;  i  "^i  i.  le  application  is 
available  for  a  fee  irtm  the 
Commission's  Public  Reference  Branch. 

Applicants'  Keprewinlationji 

1.  National  Home,  a  stock  Ufe 
insurance  company  organized  under  the 
laws  of  Missouri,  is  wholly-owned  by 
Capital  Holding  Corporation,  a  publicly 
held  Insurance  holding  company. 
National  Home  is  principally  engaged  in 
offering  life  insurance,  annuity 
contracts,  and  accident  and  health 
insurance  and  is  admitted  to  do 
business  in  49  states,  the  District  of 
Columbia  and  Puerto  Rico. 

2.  The  Separate  Account  was 
established  by  National  Home  as  a 
separate  account  under  Missouri  law  to 
fund  the  Contracts.  The  Separate 
Account  is  registered  as  a  unit 
investment  trust  under  the  1940  Act.  The 
Separate  Account  has  six  subaccounts, 
each  of  which  invests  solely  in  a 
corresponding  portfolio  of  Acacia 
Capital  Corporation,  doing  business  as 
Calvert  Capital  Corporation  (the' 

Fund'). 

3.  The  Fund  a  Maryland  corporation, 
is  registered  under  the  1940  Act  as  a 
diversified  open-end  management 
investment  company.  Calvert  Group, 
Ltd.,  a  subsidiary  of  Acacia  Mutual  Life 
Insurance  Company  of  Washington,  DC, 
is  the  sponsor  of  the  Fund.  The  Fund 
consists  of  several  portfolios  (the 
"Portfolios").  Shares  of  each  Portfolio 
are  purchased  by  National  Home  for  the 
corresponding  subaccount  of  the 
Separate  Account  at  net  asset  value. 
Shares  of  each  Portfolio  are  also  offered 
to  other  affiliated  or  unaffiliated 
separate  accounts  of  insurance 
companies  offering  variable  annuity 
contracts  or  variable  hfe  insurance 
policies. 
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4.  The  Contract  is  a  flexible  premium 
payment  contract  that  Is  intended  to  be 
used  eifher  m  connection  with  a 
retirement  plan  qualified  under  section 
4Cl(a),  4C3ibl.  408.  and  457  of  the 
Internal  Revenue  Code  ("Qualified 
Contract")  or  by  other  purchasers 
("Non-qualified  Contract").  A  Contract 
owner  may  allocate  purchase  payments 
and/or  the  accumulation  value  to  the 
general  account  of  .National  Home  and/ 
or  t.he  s .lb accounts  of  the  Separate 
Account.  The  Contract  owner  may 
select  among  annuity  payment  options 
that  mclude  variable  or  fixed  annuity 
options.  Capital  Holding  Securities 
Corporation,  a  wholly-owned  subsidiary 
of  Capital  Holding  Corporation,  is  the 
principal  underwriter  of  the  Contracts. 

5.  The  minimum  initial  purchase 
pa>-ment  for  a  Non-Qualified  Contract  is 
$5,000.  A  Qualified  Contract  may  be 
purchased  with  a  minimum  initial 
purchase  pay-ment  of  S2,000  or  with  $50 
monthly  investments  pursuant  to  a 
systematic  payment  plan.' 

6.  The  Contract  is  available  tn  two 
forms,  A  Unit  Contracts  and  B  Unit 
Contracts.  A  Unit  Contracts  have  a 
maximum  front-end  sales  load  of  5.75% 
deducted  from  each  purchase  payment. 
There  are  no  withdrawal  or  surrender 
charges  for  A  Unit  Contracts.  B  Unit 
Contracts  have  no  front-end  sales  load 
deducted  from  purchase  pajTnents.  Up 
to  10%  of  the  Contract's  accumulated 
value  as  of  the  last  Contract  anniversary 
(10%  of  the  initial  purchase  payment 
during  the  first  Contract  year)  can  be 
withdrawn  once  per  year  without 
charge.  However,  additional 
withdrawals  in  the  first  Contract  year 
are  subject  to  a  contingent  deferred 
sales  load  of  6%.  The  applicable 
contingent  deferred  sales  load  decreases 
by  1%  per  year  until  after  the  sixth 
Contract  year  there  is  no  contingent 
deferred  sales  load.  The  total  contingent 
deferred  sales  loads  assessed  will  not 
exceed  8.5%  of  the  purchase  payments 
under  the  Contract.  Applicants  are 
relying  on  Rule  6c-8  under  the  1940  Act 
to  deduct  the  contingent  deferred  sales 
load. 

7.  Contract  owners  may  make 
unlimited  exchanges  among  the 
Portfolios.  No  fee  is  imposed  for  a 
Contract  owner's  first  twelve  exchanges 
per  Contract  yean  after  that  there  is  a 
$15  charge  per  exchange. 

8.  The  Contracts  are  subject  to  an 
annual  policy  fee  of  $30  which  will  be 
deducted  on  each  Contract  anniversary 
and  upon  surrender,  on  a  pro  rata  basis, 
from  each  subaccount. 


'  AppLcants  represent  that  during  the  Notice 
Penod.  the  application  will  be  amended  to  reflect 
thu  representation 


9.  An  administrative  charge  equal  to 
.15%  armually  of  the  net  asset  value  of 
the  Separate  Account  is  assessed  daily 
The  administrative  fee  is  intended  to 
cover  National  Home's  ongoing 
administrative  expxenses.  and  will  not 
exceed  the  cost  of  services  to  be 
provided  over  the  hfe  of  the  Contract  in 
accordance  with  the  applicable 
standards  in  Rule  26a-l  under  the  1940 
Act 

10.  National  Home  makes  a  deduction 
from  the  accumulated  value  or  purchase 
payments  for  premium  taxes,  imposed 
by  state  law,  as  the  taxes  are  Incurred. 
Currently  these  taxes  range  up  to  3%. 

11.  National  Home  imposes  a  charge 
as  compensation  for  bearing  certain 
mortality  and  expense  risks  under  the 
Contract.  The  annual  charge  is  assessed 
daily  based  on  the  net  asset  value  of  the 
Separate  Account  The  annual  mortahty 
and  expense  risk  charge  is  .65%  of  the 
net  asset  value  of  the  Separate  Account 
attributable  to  A  Unit  Contracts,  and 
1.25%  of  the  net  asset  value  of  the 
Separate  Account  attributable  to  B  Unit 
Contracts.  For  A  Unit  Contracts.  .45%  is 
allocated  to  the  mortality  risk  and  .20% 
is  allocated  to  the  expense  risk;  for  B 
Unit  Contracts,  .80%  is  allocated  to  the 
mortality  risk  and  .45%  is  allocated  to 
the  expense  risk. 

12.  Where  a  life  annuity  payment 
option  is  selected,  the  mortality  risk 
borne  by  National  Home  under  the  two 
forms  of  the  Contract  arises  from  the 
obligation  of  National  Home  to  make 
annuity  payments  regardless  of  how 
long  an  annuitant  may  live.  The 
mortality  risk  is  the  risk  that  annuitants 
will  live  longer  then  National  Home's 
actuarial  projections  indicate,  resulting 
in  higher  than  expected  annuity 
payments.  National  Home  also  assumes 
mortality  risk  as  a  result  of  an  adjusted 
death  benefit  which  is  to  be  paid  to  an 
annuitant's  beneficiary  if  the  adjusted 
death  benefit  is  greater  than  the 
Contract's  accumulated  value. 

13.  The  expense  risk  borne  by 
National  Home  is  the  risk  that  the 
charges  for  admuiistrative  expenses 
which  are  guaranteed  for  the  life  of  the 
Contract  may  be  insufficient  to  cover 
the  actual  costs  of  issuing  and 
administering  the  Contract. 

14.  The  mortality  and  expense  risk  is 
higher  imder  the  B  Unit  Contracts  than 
under  the  A  Unit  Contracts  because  B 
Unit  Contracts  are  expected  to  be  more 
attractive  to  Contract  owners 
purchasing  a  Qualified  Contract.  While 
both  A  Unit  Contracts  and  B  Unit 
Contracts  are  offered  as  Qualified 
Contracts,  historically,  the  Contracts 
offering  a  contingent  deferred  sales  load 
(like  the  B  Unit  Contracts)  have  been 


more  appealing  to  those  seeking  to 
purchase  Qualified  Contracts  than 
contracts  with  a  front-end  sales  load 
(like  the  A  Unit  Contracts).'  The  more 
complicated  regulatory  stnacture 
surrounding  the  offering  and 
maintenance  of  Qualified  Contracts 
ma'Kes  these  Contracts  more  expensive 
to  administer.  In  addition,  it  is 
anticipated  that  the  utilization  of  B  Unit 
Contracts  for  Qualified  Contracts  will 
increase  the  instances  where  life 
annuity  payment  options  are  selected  by 
B  Unit  Contract  owners,  in  comparison 
to  A  Unit  Contract  owners,  thereby 
increasing  the  mortality  risk  National 
Home  is  bearing  under  B  Unit  Contracts. 

15.  If  the  charges  deducted  are 
insufficient  to  cover  the  actual  cost  of 
the  mortahty  and  expense  nsk,  the  loss 
will  fall  on  .National  Home.  If  the 
charges  prove  more  than  sufficient,  the 
excess  will  be  added  to  National 
Hom.es  surplus  and  will  be  used  for  any 
lawful  purpose  including  any  shortfalls 
in  the  costs  of  distributing  the  Contracts. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Applicants  request  an  exemption 
from  sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  any  relief  is 
necessary  to  permit  the  deduction  from 
the  Separate  Account  of  the  mortality 
and  expense  risk  charges  under  the 
Contracts. 

2.  Applicants  represent  that  they  have 
review^  publicly  available  information 
regarding  the  aggregate  level  of  the 
mortality  and  expense  risk  charges 
under  vanable  annuity  contracts 
comparable  to  the  A  Unit  Contracts  and 
the  B  Unit  Contracts  currently  being 
offered  in  the  insurance  industry  taking 
into  consideration  such  factors  as 
current  charge  level,  the  mannnr  i.n 
which  charges  are  imposed,  the 
presence  of  charge  level  or  annuity  rate 
guarantees  and  the  markets  in  which  the 
Contracts  will  be  offered.  Based  upon 
this  review,  .Applicants  represent  that 
the  mortality  and  expense  risk  charges 
under  the  Contracts  are  within  the  range 
of  industry  practice  for  comparable 
contracts.  Applicants  will  maintain  and 
make  available  to  the  Comimission.  upon 
request,  a  memorandum  outlining  the 
methodology  underlying  this 
representation. 

3  Applicants  represent  that  the 
Separate  Account  will  invest  only  in 
underlying  funds  that  have  undertaken 
to  have  a  board  of  directors/trustees,  a 
majority  of  whom  are  not  interested 


•  Applicants  represent  that,  during  the  Notice 
Period,  xhe  application  will  be  amended  to  reflect 

this  representation. 
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persons  of  any  such  fund,  formulate  and 
approve  any  plan  under  Rule  I2t>-1 
under  the  1940  Act  to  finance 
distribution  expenses. 

4.  Applicants  do  not  believe  that  the 
front-end  sales  load  or  contingent 
deferred  sales  load  imposed  under  the 
Contracts  will  necessarily  cover  the 
expected  costs  of  distributing  the 
Contract.  Any  shortfall  will  be  made  up 
from  National  Home's  general  account 
assets  which  will  include  amounts 
derived  from  the  mortality  and  expense 
risk  charges.  National  Home  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  distribution  financing 
arrangement  being  used  in  connection 
with  the  Contracts  will  benefit  the 
Separate  Account  and  the  Contract 
owmers.  National  Home  will  keep  and 
make  available  to  the  Commission,  upon 
request,  a  memorandum  setting  forth  the 
basis  for  this  representation. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemption  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  deduct  the  mortality  and  expense  risk 
charge  under  the  Contract  meets  the 
standards  in  section  6(c)  of  the  1©40  Act 
Apphcanfs  assert  that  the  exemptions 
requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  policies  and 
provisions  of  the  1940  Act. 

For  th«  Commission,  by  Ihe  Division  of 
Invest.Tienf  Managenvrf.  pureuani  to 
delegated  authonty 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  92-9379  Filed  4-21-82.  8:45  am) 

BILUMO  COOC  WMV-OI-W 


(ReL  No.  (C-18657;  812-78M) 

Xerox  Financial  Services  Life 
Insurance  Company,  et  al. 

.^pnl  15.  \99Z 

AQENCY:  Securities  and  Exchange 

Commission  (the  "Commission"). 

ACTION:  Notice  of  Apphcation  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  1940  Act") 

APPUCANTS:  Xerox  Finanaal  Services 
Life  Insurance  Company  ("Company"). 
Xerox  Variable  Annuity  Account  Four 
(the  "Separate  Account"),  and  Xerox 
Life  Sales  Company. 

RELEVENT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  for 
exemptions  from  sections  26(8)(i2)(C) 
and  27(c)(2)  of  the  1940  Act 


SUMMARY  OF  APPUCATIOK  Applicants 
seek  an  order  permitting  the  deduction 
of  mortality  and  expense  nsk  charges 
from  the  assets  of  the  Separate  Accourt 
under  certain  Individual  deferred 
variable  annuity  contracts  (the 
'Contracts""). 

FlUNO  DATE  The  application  was  fil^d 
on  January  28,  1992  and  amended  on 
March  27, 1992. 

HCARIIM  OR  MOTIRCATK>N  Of  HEARING. 

An  order  grantii^  the  application  wil!  sc 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  my  mail.  Hearing  requests 
must  be  received  by  the  Commission  hv 
5:30  p.m.  on  May  11,  1992  and  should  he 
accompanied  by  proof  of  ser\  ice  on 
Applicants  in  the  form  of  an  affidavit  or 
for  la\\7ers  by  certificate.  Hearing 
requests  should  state  the  nature  of  the 
interest,  the  reason  for  the  request  and 
the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
,\W.,  Washington,  DC  20549.  Apphtanl. 
c/o  Dean  H.  Gossen,  Esq.,  Xerox 
Financial  Services  Life  Insurance 
Company,  One  Parkview  Plaza, 
Oakbrook  Terrace,  IL  60181. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickhobt.  Attorney,  at  (202) 
272-3046  or  Wendell  M.  Fana,  L>puty 
Chief,  at  (202)  272-2060,  Office  nf 
Insurance  Products  (Division  of 
Investment  Management). 

SUPPLEMEKTARV  INFORMATION: 

Follriwing  is  a  summary  of  the 
application.  T^e  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicant's  Representations 

1.  T^e  Company  is  a  8tor:i<  life 
insurance  company  which  was 
originally  Incorporated  in  1981  as 
Assurance  Life  Company,  a  Missouri 
corporation.  Currently.  North  River 
Insurance  Company,  an  indirect 
subsidiary  of  Xerox  Corporation,  owns 
64.80%  of  the  Company's  stock  and  Van 
Kampen  Merritt,  Inc.  holds  the 
remaining  35.20%. 

2  The  Separate  Account  is  registered 
with  the  Commission  as  a  unit 
investment  trust  under  the  1940  Act  The 
Separate  Account  currently  is  divider! 
into  a  sub-accounts  which  wiii  invest  in 
shart  s  of  the  portfolios  of  Van  Kampen 
Merritt  Series  Trust  or  Neuberger  & 
Berman  Advisers  Management  Trust. 
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i.Hroiigh  Xerox  Ljfe  Saiep  (': 
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4.  The  ContrMcts  btv  in<i:vidual 
flexible  purchase  pHvment  oeferypd 
variable  annuit)  contract!.  y*h>(fi  are 
available  m  connetrtion  w  th  fringe 
benefit  plane  whii.h  mny  or  may  not 
qualify  for  FederHi  tax  advantages.  The 
mininum  size  for  a  plan  if  $-'>0  i»t)  of 
aggregate  purchase  pa>Tnpnis 
anticipated  over  the  first  five  contract 
years.  If  a  plan  participant  chooses  to 
maiie  purt:riase  payments  through 
;,>ayroij  de<iui:Tion.  paynenls  must  be  et 
least  $1  JiOO  per  year  .Additional 
purchase  payments  must  be  al  least 
$2,fXTn 

'-I  Cnntrnct  ("wnerji  may  transfer  all  or 
piiri  (if  their  interenf  T;  a  sub-account  to 
iirwther  8ub-a(,«.ount  nf  the  Separate 
Account.  The  Cximpany  will  deduct  a 
transfer  fee  from  the  amount  which  is 
transferre^j  which  will  be  equal  to  the 
lesser  of  S25  or  2%  of  the  envi"' 
Irans'erreii  if  there  have  been  morr;  than 
12  tr.insfers  in  the  contract  year.  After 
annuity  paymentF  *>("."n,  the  Contract 
owners  may  ntaKe  one  transfer  per 
contract  year. 

6  The  Company  wil!  deduct  at  a 
maximum,  an  annual  contract 
maintenance  chai:ge  of  $30  from  the 
contract  value  on  each  Contract 
anniversary,  at  the  time  a  contract  is 
surrendered  and.  after  the  annuity  date, 
on  a  monthly  basis.  The  Company  has 
retained  the  nght  to  reduce  this  chaise. 
Applicants  represent  that  the  charge  has 
not  been  set  at  a  level  greater  than  its 
cost  and  contains  no  element  of  profit 
In  addition,  the  Company  deducts  on 
each  valuation  date  an  administrative 
expense  charge  which  is  equal  at  a 
maximum,  on  an  annual  basis,  to  .15%  of 
the  daily  net  asset  value  of  the  Separate 
Account  This  charge  is  designed  to 
cover  the  shortfall  in  revenues  from  the 
contract  maintenance  charge.  The 
Company  does  not  intend  to  profit  from 
this  administration  expense  charge. 
Applicants  are  relying  upon  rule  26a-l 
with  respect  to  the  deduction  of  this 
charge. 

7.  The  Contrac  ts  du  no',  (iiw  ide  for  a 
front-end  sales  charge.  Instead,  a 
withdrawal  charge  (sales  load)  is 
imposed  on  withdrawals  of  contract 
values  attributable  to  purchase 
payments  that  have  not  been  held  for 
longer  than  five  contract  years.  The 
withdrawal  charge  is  equal  to  5%  of  the 
purchase  payment  withdrawn.  Subject 
to  certcun  conditions  noted  in  the 
application,  up  to  10%  of  purchase 
payments  may  be  v^nthdrawn  free  of  the 
v^thdrawal  charge  on  a  noncumuiative 
basis  once  each  contract  year. 
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'^  Vr.e  Company  assumes  mortality 
and  expense  risks  under  the  Contracts. 
The  mortality  risks  arise  from  the 
contractual  obligations  to  make  annuity 
pa>Tnents  after  the  armuity  date  for  the 
life  of  the  annuitant  and  to  waive  the 
withdrawal  charge  in  the  event  of  the 
death  of  the  annuitant  or  contract  owner 
(as  applicable).  The  expense  risk 
assumed  by  the  Company  is  that  all 
actual  expenses  involved  in 
administering  the  Contracts,  including 
contract  maintenance  costs, 
administrative  fees,  mailing  costs,  data 
processmg  costs,  legal  fees,  accounting 
fees,  filing  fees  and  the  costs  of  other 
services  may  exceed  the  amount 
recovered  from  the  contract 
maintenance  charge  and  the 
administrative  expense  charge.  To 
compensate  it  for  assuming  these  risks, 
the  Company  deducts  on  each  valuation 
date  a  mortality  and  expense  risk  charge 
which  is  equal  at  a  maximum,  on  an 
annual  basis,  to  1.25%  of  the  daily  net 
asset  value  of  the  Separate  Account 
(.80^  for  mortality  risks  and  .45%  for 
expense  risks).  The  Company  has 
retained  the  right  to  reduce  the  mortality 
and  expense  risk  charge. 

Applicants'  Legal  .\nalysis  and 

Conditions 

1.  Applicants  request  an  exemption 
from  sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  relief  is 
necessary  to  permit  the  deduction  from 
the  Separate  .Account  of  the  mortality 
and  expense  risk  charge  under  the 
contracts.  Sections  26(a)(2)(C)  and 
27(c)(2),  as  herein  pertinent,  prohibit  a 
registered  unit  investment  trust  and  any 
depositor  thereof  or  underwriter  therefor 
from  selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amounts  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services. 

2.  Applicants  submit  that  the 
Company  is  entitled  to  reasonable 
compensation  for  its  assumption  of 
mortality  and  expense  risks  and 
represent  that  the  1.25%  guaranteed 
maximum  for  this  charge  is  within  the 
range  of  industry  practice  for 
comparable  variable  annuity  contracts. 
Applicants  state  that  these 
representations  are  based  upon  an 
analysis  of  the  mortality  risks,  taking 
into  consideration  such  factors  as  any 
contractual  right  to  increase  charges 
above  current  levels,  the  guaranteed 


annuity  purchase  rates,  the  expense 
risks  taking  into  account  the  existence 
of  charges  against  Separate  Account 
assets  for  other  than  mortality  and 
expense  risks,  the  estimated  costs,  now 
and  in  the  future,  for  certain  product 
features,  and  industry  practice  with 
respect  to  comparable  variable  annuity 
contracts.  The  Company  will  maintain 
at  its  principal  office,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  and 
the  methodology  and  results  of  this 
analysis. 

3.  Applicants  state  that  if  the 
mortality  and  expense  risk  charge  is 
insufficient  to  cover  the  actual  costs,  the 
loss  will  be  borne  by  the  Company. 
Conversely,  if  the  amount  deducted 
proves  more  than  sufficient,  the  excess 
will  be  a  profit  to  the  Company.  The 
mortality  and  expense  risk  charge  is 
guaranteed  by  the  Company  and  cannot 
be  increased. 

4.  Applicants  acknowledge  that  the 
withdrawal  charge  may  be  insufficient 
to  cover  all  costs  relating  to  the 
distribution  of  the  Contracts  and  that  if 
a  profit  is  realized  from  the  mortality 
and  expense  risk  charge,  all  or  a  portion 
of  such  profit  may  be  offset  by 
distribution  expenses  not  reimbursed  by 
the  withdrawal  charge.  In  such 
circumstances  a  portion  of  th^  mortality 
and  expense  risk  charge  might  be 
viewed  as  providing  for  a  portion  of  the 
costs  relating  to  distribution  of  the 
Contracts.  Notwithstanding  the 
foregoing,  the  Company  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangements  made  with  respect  to  the 
Contracts  will  benefit  the  Separate 
Account  and  the  Contract  owners.  The 
basis  for  such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  the  Company  at  its  principal  office 
and  will  be  available  to  the 
Commission. 

5.  Applicants  represent  that  the 
Separate  Account  will  invest  only  in 
underlying  mutual  funds  that  undertake, 
in  the  event  they  should  adopt  any  plan 
under  rule  12b-l  under  the  1940  Act  to- 
finance  distribution  expenses,  to  have 
such  plan  formulated  and  approved  by  a 
board  of  directors  or  a  board  of  trustees, 
a  majority  of  the  members  of  which  are 
not  "interested  persons"  of  such  funds 
within  the  meaning  of  section  2(a)(19)  of 
the  1940  Act.' 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 


requested  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  deduct  the  mortality  and  expense  risk 
charge  under  the  Contracts  meet  the 
standards  in  Section  6(c)  of  the  1940  Act. 
In  this  regard,  Applicants  assert  that  the 
exemptions  are  necessary  and 
appropriate  in  the  pubhc  interest  and 
consistent  with  the  protection  of 
investors  and  the  policips  and  purposes 
of  the  1940  Act. 

For  the  Commission,  b>  the  Division  of 
Investment  Management,  pursuant  to 
deleiRated  authority, 
lonathan  G   Katz, 

Secretary. 

[FR  Dcm;.  92-9378  Filed  4-21-92;  6:45  amj 
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'  Applicants  represent  that,  during  this  Notice 
Period,  the  application  will  be  amended  to  reflect 
this  representation. 


DEPARTMENT  OF  STATE 
Office  of  the  Deputy  Secretary 

[Public  Notice  1587] 

Notice  Convening  an  Accountability 
Review  Board  for  the  Attack  on  the 
Ambassador's  Residence  In  Lima 

Pursuant  to  section  301  of  the 
Omnibus  Diplomatic  Security  and 
Antiterrorism  Act  of  1986  (22  U.S.C.  4831 
et  seq.].  I  have  determined  that  the 
February  11.  1992  bomb  explosion  at  the 
ambassador's  residence  in  Lima.  Peru 
involved  loss  of  life  and  significant 
property  damage  related  to  a  U.S. 
mission  abroad.  Therefore,  I  am 
convening  an  accountability  review 
board,  as  required  by  that  statute,  to 
examine  the  facts  and  circumstances  of 
the  explosion  and  report  to  me  such 
findings  and  recommendations  as  it 
deems  appropriate,  in  keeping  with  the 
attached  mandate. 

I  have  appointed  Mr.  Langhome  A. 
Motley  as  chairperson  of  the  board.  He 
will  be  assisted  by  Mr  Peter  Sebastian. 
Mr.  Raymond  Humphrey,  Mr.  Warren 
Frank,  and  by  Mr.  jay  P.  Moffat,  who 
will  also  act  as  Executive  Secretary.  The 
members  will  bring  to  their 
deliberations  distinguished  backgrounds 
in  government  service  and  private  life. 

I  have  asked  the  board  to  submit  its 
conclusions  and  recommendations  to 
the  Secretary  within  sixty  days  of  its 
first  meeting,  unless  the  Chairman 
determines  a  need  for  additional  time. 
Appropnate  action  will  be  taken  and 
reports  submitted  to  Congress  on  any 
recommendations  made  by  the  board. 

Anyone  with  information  relevant  to 
the  board's  examination  of  this  incident 
should  contact  the  board  promptly  on 
(202)  647-6245. 
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Dated;  Apnl  15.  1992. 
Lawrance  S.  Eagleburger, 

Deputy  Secretary  of  State. 
(FR  Doc.  92-9292  Filed  4-2 

WLUNQ  COOC  4710-1CMI 


-92  8  45  ami 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD  92-0281 

Merchant  Marine  Personnel  Advisory 
Committee  (MERPAC) 

AOENCY:  Coast  Guard,  DOT. 
ACTION:  Deadline  for  submis.sion  of 
application. 

summary:  The  U.S.  Coast  Guard 
announced  m  the  Federal  Register  dated 

December  31.  1991  (p.  67644)  that  it  was 
seeking  applications  for  membership  on 
MERPAC.  No  deadline  was  RU'en  for 
submission  of  applications.  Accordingly. 
the  Coast  Guard  is  now  setting  a 
deadline  for  receipt  of  applications  for 
MERPAC  membership  so  that  the 
selection  of  members  can  commence. 
DATES:  Applications  must  be  received 
by  close  of  business  on,  or  be 
postmarked  no  later  than.  May  7,  5  992 
ADDRESS:  Persons  interested  in  applying 
should  write  to  Commandant  jC^MVP), 
room  1210.  U.S.  Coast  Guard 
Headquarters,  2100  Second  St..  SVV.. 
Washington,  DC  20593-0001,  phone  (202) 
267-0221. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  S.f.  Glover.  Executive  Director, 
Merchant  Marine  Personnel  Advisory 
Committee,  room.  1210,  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street,  SW., 
Washington.  DC  20593-0001,  phone  (202) 
267-0221. 

Dated.  .Apnl  14.  1992. 
R.C.  North, 

Cnptain,  U.S.  Coast  Guard.  Deputy  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
[FR  Doc  92-92"':  Filed  V-21-92;  8:45  am] 
BILUNG  COO€  4»;0-l4-M 

[GGD-92-0301 

National  Boating  Safety  Advisory 
Council;  Meeting 

Pursuant  to  section  lOSaj  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App,  1).  notice  is 
hereby  given  of  a  meetmg  of  the 
National  Boating  Safety  Advisory 
Council  to  be  held  on  Monday  and 
Tuesday,  May  18  and  19,  1992  at  the  Red 
l.ion  Lloyd  Center  Hotel  1000  NE. 
Multnomah,  Portland,  Oregon,  beginning 
at  8:45  a.m.  and  ending  at  4  p.m.  The 


agenda  for  the  meeting  will  be  as 
follows' 

1.  Review  of  action  taken  at  the  84th 
meeting  of  the  Council 

2.  Executive  Director  s  Report. 

3.  Report  of  the  Consumer  Affairs  and 
Standards  Review  Subcommittee. 

4.  Presentation  on  Personal  Flotation 
Devices  (PFDs). 

5  Discussion  on  International 
Standards  Implications. 

6  Report  on  Internationa!  Standards 
Organization  Meeting. 

7.  Update  on  Recreational  Boating 
Standards  and  Product  Assurance. 

8-  Report  of  the  Multiple  Use 
Waterways  Subcommittee 

9.  Propeller-Dnven  Personal 
Watercraft  Subcommittee  Report. 

10.  Review  of  Recreational  Boating 
Safety  Regulations,  and  Reports  from 
the  Three  Review  Subcommittees. 

11  Briefing  on  the  Boating  Safety 
Hbthne, 

12.  Presentation  on  Multiple-Use 
Waterways  Conflicts  in  the  Northwest. 

13  Remarks  by  Chief,  Office  of 
Navigation  Safety  and  Waterway 
Services. 

14.  Chairman's  Session. 

Attendance  is  open  to  the  interested 
public.  With  advance  notice  to  the 
Chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  should  so  notify  the 
Executive  Director  no  later  than  the  day 
before  the  meeting.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  Council  at  any  time.  Additional 
information  may  be  obtained  from  Mr. 
Albert  J.  Marmo,  Executive  Director, 
National  Boating  Safety  Advisory 
Council.  U.S.  Coast  Guard,  (G-NAB). 
Washington.  DC  20593-0001,  or  by 
calling  (202)  267-0997. 

Dated  Apnl  14  1992. 

.■\  Cattalini. 

Acting  Chief.  Office  of  Navigation  Safety  and 
Waterv.'ay  Services. 

[FR  Doc.  92-«275  Filed  4-21-62;  8:45  am] 

BtLUiro  coot  4S10-14-M 


Federal  Avtatlon  Administration 

Emergency  Evacuation  Sutxjommlttee 
of  the  Aviation  Ruiemaldng  Advisory 
Committee;  Meeting 

AGENCY:  Federal  ."Xviation 
Administration  (FAA).  DOT, 
action:  Notice  of  meeting 


SUMMARY:  The  FAA  is  issuing  this 

notice  to  advise  the  public  of  a  meeting 
of  the  Federal  Aviation  Administration 
Emergency  Evacuation  Subcommittee  of 


the  Aviation  Rulemaking  Advisory 

Committee. 

DATES:  The  meeting  will  be  held  on  May 
14. 1992.  at  9  a.m.  Arrange  for  oral 

prf  st'nfrt'iMns  by  May  1, 1992. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Boardroom,  Air  Transport 
Association  of  America,  5th  floor,  1709 
New  York  Avenue,  NW.,  Washington. 
DC  20005-5206 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms   M^irvi  Ki'S.--    'X;'"  •■,i'*  Ccrt^f-^ation 
Service  (AlR-l)  w«   ;     t'pendence 
Avenue,  SW.,  Wc.bt..rigton,  DC  20591. 
telephone  (202)  287-8235. 
SUPPLCMENTARv  INFORMATION:  Pursuant 
to  section  10taj(2i  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463: 
5  U.S.C.  app.  II),  notice  is  hereby  given 
of  a  meeting  of  the  Emergency 
Evacuation  Subcommittee  to  be  held  on 
May  14, 1992,  in  the  Boardroom,  Air 
Transport  Association  of  America,  5th 
floor,  1709  New  York  Avenue.  NW., 
Washington,  DC  20591.  The  agenda  for 
this  meeting  will  include: 

•  A  status  report  by  the  Performance 
Standards  Working  Group. 

•  Future  activities. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  May  1, 1992,  to  present 
oral  statements  at  the  meeting,  lite 
public  may  present  written  statements 
to  the  committee  at  any  time  by 
providing  25  copies  to  the  Executive 
Director,  or  by  bringing  the  copies  to 
him  at  the  meeting.  Arrangements  may 
be  made  by  contating  tbf  pprsnn  listed 
under  the  headint    for  further 

INFORMATION  CONTACT 

issuea  in  Wasbingion.  L)C  on  April  16. 1992. 
WilUam ).  SuIUvu. 

Executive  Director.  Emergency  Evacuation 
Subcommittee.  Aviation  Rulemaking 
Advisory  Committee. 
[FR  Doc  92-9352  Filed  4-21-92;  8:45  am) 
BHUNO  COOC  4*10-13-« 


Proposed  AHeratton  of  Termlrval 
Control  Ar«8  at  Chartorte,  HC.  Pubtic 
Meetings 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  informal  airspace 

r~ft''i;:«s^ 

SUMMARY:  This  notice  announces  fact- 
finding informal  airspace  meetings  to 
solicit  information  fn)m  airspace  users 
and  others  concerning  a  proposed 
modification  to  the  Charlotte,  NC. 
Terminal  Control  Area  (TCA).  The 
alteration  of  the  TCA  is  being 
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cor.sidered  due  to  th^  i- 

of  traffic  amv"..".);  a:  :.  -;•■;  ;"  '  i; 

Chariot  te. 

DATES:  Comments  must  be  received  on 

or  before  Auj^st  18.  1992-  These 

informal  airspace  mee»  nis  will  be  held 

on  lur.e  17  and  18,  1992. 

ADDRESSES:  The  I  oca  M  on  of  the  informal 

a  ."^ pace  meetings  is  as  follows; 

Da:^'  Wedr.esday,  !unel7and 
r-Liraday,  June  la  1992. 

Time:  7  to  10  p. m- 

Lo'::ct!on:  North  Carolina  Air  National 
C'jard.  145th  Tactical  Air  Group.  Dining 
Faciii'y,  5225  Morns  Field  Drive. 
Chariorte.  NC  2A2M 

Sp'-- i  c^ommerts  on  the  proposal  in 
L".p;'.cate  to  Manai;er.  Air  Traffic 
D'vision.  ASO-500,  Federal  Aviation 
-\a.-,r.,s'-«.*i<.m.  PC)  Box  20636.  Atlanta. 

F0«  FUWTVtEa  INFORMATION  COMPACT 

R  jn  Hp;m.p.<i,  System  Maiiagemeni 
?  •  i  - .  h  '  A  Si3-530l.  Air  Traffic  Division. 
I-=;de.'al  .A.vijtior.  .Administration. 
Sc-'-,e.-^  Ri-gi  m  Headquarters.  P.O.  Box 
20636.  Atlanta,  GA  30320;  telephone: 

SUPPtEMEKTARV  IMf^OWMATlON: 
Meeting  Procedures 

(a)  These  meetings  will  be  informal  in 
nattire  and  will  be  conducted  by  a 
represen^dt:ve  of  the  FAA'g  Southern 
Region-  ELach  participant  will  be  given 
an  opportunity  to  make  a  presentation. 

(b)  These  meetings  will  be  open  to  all 
persons  on  a  soace-available  basis. 
There  wiH  be  no  admission  fee  or  other 
charae  to  attend  and  participate. 

(ci  .\r.y  person  w.shing  to  make  a 
preserta":  r  * )  he  panel  will  be  asked 
to  8!gn  ra  and  estimate  the  amount  of 
time  needed  for  such  presentation.  This 
will  permit  the  panel  to  allocate  an 
appropriate  amount  of  time  for  each 
presenter  The  panel  may  allocate  the 
time  available  for  each  presentation  in 
order  to  accotTLmodate  all  speakers. 
These  n^.eetings  will  not  be  adjourned 
until  everyone  on  the  ':s*  '".as  had  an 
oppor.unity  to  address  Lne  panel.  These 
r.eeun^  may  be  ad|oumed  at  any  time 
if  a!l  perso.^s  present  have  had  the 
oppoi^unity  to  speak. 

(d)  Positio.T  pap^r  or  other  handout 
mate-'.a!  relating  to  the  substance  of  the 
meeungs  may  be  accepted.  Participants 
wishing  to  submit  handout  material 
should  present  three  copies  to  the 
presiding  officer  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees 

(e)  "Hiese  meetuusss  will  not  be 
fonn.auy  record*»d.  However  a  summary 
of  the  comments  made  at  !hes»^  mpf"''2<* 
will  be  filed  in  the  docket. 


Agenda 

Opening  Remark*  and  Discussion  of 

Meeting  Procedures 
Public  Presentation* 
Closing  Comments 

Issued  in  Washlngtoa  DC  on  April  15, 199: 
HMoy  W.  Bwicac 

Manager.  AJrspace-Ru.'es  and  Aeronautical 
Information  Dirision. 
(PR  Doc.  92-9353  Filed  4-21-92: 8:45  am] 


Fede.'ai  H*9^way  Admmistratton 

tntenigent  Vefucie  Highway  Society  of 

Ame'ica,  Public  Meetings 

AG£MCV':  i-etj»frai  iiigiiWoy 
Administration  (FHWA),  DOT. 
action:  Notice  of  public  meetings. 


addresses:  Newport  Beach  Marriott 
Hotel,  900  Newport  Center  Drive. 
Newport  Beach.  California  92660 
FOR  FURTHER  IMFORMATiOK  CONTACT: 

Mr.  Ly!e  Saxton.  FHWA.  HTV'-IO.  room 
3123  400  Seventh  Street,  SW,. 
Washington.  DC  2059a  (202)  366-2197. 
office  hours  are  from  7:30  a.m.  to  4  p.m.. 
e.t..  Monday  through  Friday,  except  for 
legal  holidays:  or  Dr.  Jamies  Costantmo, 
IVHS  AMERICA.  1776  Massachusetts 
Avenue,  NW..  fifth  floor.  Washington. 
DC  2<Xi36  (202:  857-1302. 
(23U.S.C.  315;49CFHl.4a) 
Issued  on  Ap^'.  14.  1992 
T.D.  Larson. 
Administrator. 

|FR  Doc-  92-91:99  F.led  i-21-92:  8:45  am] 
Btuj«o  coot  wio-n-* 


s  -MUAfiT: The  Intelligent  Vehicle- 
ii:g;  lA  a>  Society  of  America  (IVHS 
AMERICA)  will  hold  meetings  of  its 
Coordinating  Council  and  Executive 
Committee  on  May  17  and  May  20. 
respectively.  IVHS  AMERICA  provides 
a  forum  for  national  discussion  and 
recommendations  on  IVHS  activities 
including  programs,  research  needs, 
strategic  planning,  standards, 
intematiooai  lialsoa  and  priorities.  The 
charter  for  the  utilization  of  IVHS 
AMERICA  as  an  advisory  committee 
establishes  this  organization  as  an 
advisory  committee  under  the  Federal 
Advisory  Committee  Act  (FACA)  when 
it  provides  advice  or  recommendations 
to  DOT  officials  oa  IVHS  policies  and 
programs.  (56  FR  940a  March  6. 1991). 
DATES:  The  Coordinating  Council  of 
IVHS  AMHUCA  will  meet  on  May  17 
1992.  from  8:30  ajn.  to  noon.  P  t.  The 
session  is  expected  to  focus  on:  (1)  An 
udpate  on  the  status  of  the  Strategic 
Kan  for  Intelligent  Vehicle  Highway 
Systems  in  the  United  States,  (2j 
Discussion  on  CreaUon  of  Energy  and 
Environment,  and  Rural  Transportation 
Committees.  (3)  Report  of  International 
Liaison  Committee,  and  (4)  Other 
technical  activities  of  IVHS  AMERICA. 

The  Executive  Committee  will  m.eet 
on  May  2a  1982.  from  1:30  pjn.  to  4  p.ai . 
P.t  The  session  is  expected  to  focus  on: 
(I)  Adopfjon  of  StrHtegic  Plan  and 
Authonzatioo  for  Transmittal  to  the 
Department  of  Transpc<rtatjon.  (2) 
Review  of  Changes  to  Articles  of 
Incorporation  awd  Adoption  of  Related 
Bylaws,  and  Hi  Dtsoission  of  need  for 
Rural  Transportation  Committee,  need 
for  Energy /Environmental  Techunical 
Committee,  and  transfer  of  Internationa! 
Liaison  Committee  from  a  subcomm.ittee 
of  dieCoofdina*:nE  Co-jncs!  to  a 
conunitte«  of  the  fcxecjnve  Committee. 


DEPARTMEMT  OF  TH€  TREASURY 

OMice  of  Thrift  Supervision 

Commortweaith  Federal  Savings  Bank; 
Appo^tmeot  of  Conservator 

Notice  18  hereby  given  that,  pursuant 
to  the  authority  contained  m  section  5 
(d)(2)(B)  and  (Hj  of  the  Home  Owners' 
Loan  Act  fhe  OtTice  of  Thrift 
Supervision  has  duly  appomted  die 
Resolution  Trjst  Corporation  as  sole 
Conser\-ator  for  Commonwealth  Federal 
Savings  Bank.  Manassas.  Virginia,  on 
April  3.  1992. 

Da'ed.  \pr:.  ir.  1992. 

B>'  the  Office  of  Thrift  Supervision. 
Nadme  Y  Washington. 
Corporate  Set.  -t  'i:i 

(FR  Doc  92-9.W6  Filec;  4-21-92;  8:45  am) 
BJUJ»Ki  coot  »7JO-0l-*« 


Federal  Savings  Association  of 
Virginia;  Appointirwrit  of  Conservator 

Notice  IS  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and'iH)  of  the  Home  Owners' 
Loan  .Act,  the  Office  of  Thrift 
Super\'ision  has  duly  appointed  the 
Resoiiation  Trust  Corporation  as  sole 
Conservator  for  Federal  Savings 
Association  of  Virginia.  Falls  Church. 
Virginia,  on  April  10, 1992. 

Dated  Apr.!  r^  199i 

By  the  Office  of  Tkrif^  Supervision, 
Nadine  Y.  Waahington. 
Co^T'T'nteSecretcry' 
(FR  Doc.  92-9344  Fited  4-21-82,  a4S  amj 

BILUNO  COOC  tTJB-OI-ll 
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Atlantic  Financial  Savings  Bank,  F.S.B.; 
Replacement  of  Conservator  Witti  a 
Receiver 

Notice  IS  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(dl(2)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
replaced  the  Resolution  Trust 
Corporation  as  Conservator  for  Atlantic 
Financial  Savings  Bank,  F.S.B.,  San 
Francisco.  Califo.'-nia  ("Association"). 
OTS.  No.  8117  with  the  Resolution  Trus! 
Corporation  as  sole  Receiver  for  the 
Association,  on  April  10.  1992. 

Dated:  April  17,  1992. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[PR  Doc.  92-9334  Filed  4-21-92;  8:45  amj 

BILLING  coot  srzo-OI-M 


Chlsholm  Federal  Savings  Association, 
Kingfisher,  OK;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 

to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners"  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Chisholm  Federal 
Savings  Association.  Kingfisher, 
Oklahoma  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  March 
20,  1992. 

Dated   Apr;!  \".  1992. 

By  the  Office  of  Thnft  Superviaion. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  92-9348  Filed  4-21-92,  8.45  am) 
BILUNG  CODE  672O-01-M 


Commonwealth  Savings  Bank  of 
Virginia,  FSB;  Appointment  of  Receiver 

-Notice  is  hereby  given  that,  pursuant 
to  the  authonty  contained  in  section  5 
fd)(2)(A)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Commonwealth  Savings  Bank  of 
Virginia,  FSB,  Manassas,  Virginia.  OTS 
No.  6995,  on  April  3,  1992. 

Dated:  April  17,  1992. 

By  the  Office  of  Thnft  Super\'iBion. 
Nadine  Y,  Washington, 
Corporate  Secretart 

(FR  Doc.  92-9345  Filed  4-  21-92;  8:45  am) 
B.LLING  coot  6720-01-11 


Connecticut  Federal  Savings  and  Loan 
Association;  Replacement  of 
Conservator  With  a  Receiver 

Notice  IS  hereby  given  that,  pursuant 
to  the  authonty  contained  in  subdivision 
(F]  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conserv  ator  for  Connecticut  Federal 
Savings  and  Loan  Association,  Hartford, 
(Connecticut  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
February  7,  1992, 

Dated:  April  1'.  1992. 

By  the  Office  of  Thnft  Supervision. 
Nadine  Y.  Washington, 
Corporate  Sec  n  tary. 
[FR  Doc.  92-9337  Filed  4-21-92;  8:45  am) 

BIUJMG  coot  eTTO-Oi-M 

County  Bank,  F.S.B.;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  g!\en  that,  pursuant 
to  the  authority  contained  m  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  County  Bank,  F.S.B., 
Santa  Barbara,  California 
("Association"),  with  the  Resolution 
■Pi-ust  Corporation  as  sole  Receiver  for 
the  Association  on  March  27, 1992. 

Dated:  April  17. 1992. 

B\  the  Office  of  Thrift  Supervision. 
.\adine  V,  Washington, 
Corporate  Secretary. 
[FR  Doc  92-9323  Filed  4-21-92;  8:45  am) 

BILLING  coot  e720-01-M 


Danbury  Federal  Savings  and  Loaa 
Association;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supen.  ision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Danbury  Federal 
Savings  and  Loan  Association,  Danbury, 
Connecticut  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  March 
13, 1992. 

Dated:  April  17, 1992, 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc  92-9336  Filed  4-21-92;  8:45  ami 

e'LLiNQ  COO€   e720-0v-M 


The  Federal  Savings  Bank.  FSB 
Atlanta,  Georgia;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  The  Federal  Savings 
Bank,  FSB,  Atlanta.  Georgia 
I  "Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  March  27. 1992. 

Dated;  April  17, 1992. 

p     v,  ^rr   ,     r  7*    fi  Superviston. 
Sadinp  >    U  atihington, 
Corporate  Secretary. 
[FR  Doc.  92-9328  Filed  4-21-92;  8:45  am) 
MLUNQ  COOC  tniMI-tl 


Federal  Savings  Bank  of  Virginia; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Owners'  Loan 
Act  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Federal 
Savings  Bank  of  Virginia.  Falls  Church, — 
Virginia,  OTS  Number  8557,  on  April  10. 
1992. 

Dated:  April  17. 1992. 

By  the  Office  of  Thrift  Supervision. 

Xwdinc  '1    \\  .isfT.ngtOO, 

Corporate  Secretary. 

IFR  Doc  92-9331  Filed  4-21-92;  8:45  am) 


Fiagler  Federal  Savings  and  Loan 
Association;  Appointment  ot  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Chvners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Flagler 
Federal  Savings  and  Loan  Association. 
Miami.  Florida.  OTS  No.  5976,  on  March 
27. 1992. 

Dated:  April  17, 1992. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(PR  Doc.  92-9324  Filed  4-21-92;  8:45  am) 
RH I  'HG  coot  STao-OI-M 
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Rrst  Federal  Savings  Association  of 
Raleigh,  RaMgti,  Nortti  Caroflna: 
RepJacemarrt  of  Consenrator  With  a 
Receiver 

NotiCf  19  'ier«?oy  aiven  fna(  pursuant 
to  the  auihontv  contained  in  9ur>div-:sion 
(F";  of  sectiCT.  5(dl(2j  o:  tne  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duiy  rt^piaced  the 
Resoiutjcn  Truat  Corporation  as 
Cor.servsn-j'-  for  First  Federal  Savings 
Association  of  Raie;gh.  Raiei^  Nor± 
Carolina  ("Asaociation").  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  March  6, 
1992, 

Dated  April  17. 199Z 

By  trie  Office  of  TKnft  Superviwoo. 
Nadine  Y  VVashin<etoti 

C j-vorcte  Secr^u.  -, 

[FR  Doc  92-93::<J  F  ,ea  4-21-92;  &45  am] 

B»UJ»«Q  COO€  «7»-0l-M 


Brat  Federal  Savings  arwj  Loan 
Association  of  Seo»ino*e  County.  FA., 
Rep<acement  of  Conservator  Witti  a 
Recefver 

Notjc*  is  hereby  given  thai  puniuant 
to  the  authon'y  contained  in  suixL vision 
sFl  of  section  aidliZj  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Federal  Savings 
and  Loan  Association  of  Seminole 
County,  FA..  Sanford.  Florida 
[Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  Apnl  3,  1992. 

Dated:  April  17.  1992. 
B>  the  Office  of  Thrift  Supervision. 
Nadine  Y  WashLn^on. 

fFR  Doc  32-«il41  F:.^-t  4-21-92;  8:45  am] 
BtLUMU  CCOC  f7»-*t-«l 


Rrat  Stata  Savings  Aaaociatlon; 
AppoMmant  of  Racatver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5idi(2)  of  the  Home  Owners"  Loan  Act 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resol\itior  Tns* 
Corporation  as  ?ole  Receiver  fir  F-"?' 
State  Savings  .AssociaUon.  Secaiia. 
M.ssoun,  OTS  No  3-Q2,  on  April  3, 1992. 

Da'ed.  Apni  1'   1992. 
By  ttie  Office  of  Thnf  Supervisioa. 
Nadine  Y  Wasiuni^ton. 

[FR  Doc-  92-«347  Filed  4-r. -3C  B  «5  am) 
8IUJMQ  cooc  trto-o^-m 


Irving  Federal  Savings  and  Loan 
Aasociatlon;  Replacement  of 

Conservator  WItti  a  Receiver 


Notice  18  heretjy  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
[F]  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thnft 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Irving  Federal  Savuigs 
and  Loan  Association.  Paterson.  New 
jersey  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
February  21, 1992 

Dated  April  17. 1902. 

By  the  Office  of  Thrift  Superviilon. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc  92-9338  Filed  ♦-21-«2:  8:45  am) 


Metrobank  Federal  Savings  and  Loan 
AsaociatkKi;  Replacement  of 
Conaervatof  With  a  Recetver 

Notice  Is  ler^'l-iv  givr  that,  pupsuant 
to  the  author t(,  .lontsunt-'l  m  subdivision 
(F)  of  section  5(d)(2j  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thnf> 
Supervision  duly  replaced  the 
Resohition  Trust  Corporation  as 
Conservator  for  Metrobank  Federal 
Savings  and  Loan  Association. 
Palisades  E*ark,  New  Jersey 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  April  10, 1992. 

Dated:  April  17, 1992. 

By  the  Office  of  Thrift  Supervtsioa 
Naifine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  92-4339  Fiif-ii  *  <"i  «f  ftiS  nm] 
BtujMQ  cooe  (Tie-ot-a 


MetropoiJtar  Federal  Savings  and 
Loan  Aasociatton.  FA;  Repiacement 

o*  Conaervato/  With  a  Receiver 

Notice  19  hereOy  given  that,  pursuant 
to  the  authority  contained  in  subdivision 


By  the  Office  of  Thrift  Superviaioa. 
SoiSam  Y.  Warfiingtop. 

Corporate  Secretary 

|FR  Doc.  92-9340  Filed  4-21-92.  8:45  ara| 

BtLLMO  CODE  (710-ev4l 


(F)  of  section  S^d 
Owners'  Loan  A; 


)f 


Home 


Oit-  (Jffic*  of  Thrift 


Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Metropolitan  Federal 
Savings  and  Loan  Association.  FA.  with 
the  Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  or  March 
27. 1992. 

Dated:  April  17, 1992. 


Mew  MeraBank  Texaa,  FSB; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  !9  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
fF]  of  section  5(d)(2)  of  the  Home 
Owners  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  New  MeraBank  Texas, 
FSB.  El  Paso,  Texas  ("Association"), 
with  the  Resolution  Trust  Corporation 
as  sole  Receiver  for  the  Association  on 
April  3, 1992. 

Dated  April  17, 1992. 
By  the  Office  of  Thnft  S«perwi«ion. 
Nadine  Y.  WaahiogtoB. 

Corporate  Secretary. 

[FR  Doc  92-9342  Filed  4-21-92:  8:45  am] 

8IUJMG  cooE  em-01-a 


ProgreaaWe  Savtnga  Bank,  FSB, 
Paaadena,  CalHomte;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(Fl  of  section  5(d)(2)  of  the  Home 
OwTier  8  Loan  i\ct  the  Office  of  Thrift 

Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Progressive  Savings 
Bank.  FSB,  Pasadena,  California 
("Association"),  wnth  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  .Association  on  March  13, 1992. 

Dated:  April  17. 1992. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary 
[FR  Doc  92-9335  FOed  4-21-92;  8:45  am) 
BIUJNO  COK  STw-ei-a 


Red  River  Federal  Savto>ss  and  Loan 
Asaodation,  F  JL;  Replacement  of 
Conservator  WHh  a  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  In  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
OvMiers  Loan  Act  the  Office  of  Thrift 
Super;  isioo  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Red  River  Federal 
Savings  and  Loan  Association.  F.A.. 
Lawton,  Oklahoma  ("Association"), 
with  the  Resolution  Trust  Corporation 
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as  sole  Receiver  for  the  Association  on 
March  27.  1992. 

Dated:  .^pril  17,  1992. 
By  the  Office  of  Thrift  Supervision 
Nadine  Y.  Washington. 

Ccrpi>'x:te  Secretary 

[FR  Doc,  92-9327  Filed  4r-2'  --tiz.  e  45  am] 

BtUJNO  COOC  67J0-01-*! 


Security  First  Federal  Savings  and 
Loan  Association;  Appointment  of 
Receiver 

Notice  is  hereby  given  that,  pursLan" 
to  the  authority  contained  m  section 
5(d)(2)  of  the  Home  OwTicrs'  Loan  Act 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  f:)r 
Security  First  Federal  Savings  and  lx>ar. 
Association,  Daytona  Beach.  Florida. 
OTS  No.  3121,  on  April  10,  1992 

Dated:  April  17,  1992. 
By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 

Corporate  Secretary 

[FF  Doc,  92-9333  Filed  4~:i~9:,  8  45  a:L, 

BILUMO  COOC  SrzCMH-*! 


Sentry  Federal  Savings  Association. 
Norfolk,  Virginia;  Replacentent  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that.  p:jrsuant 
'0  the  authority  contained  in  subdivis.on 
(Fj  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Trunf* 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Sentry  Federal  Sni-ij^s 
Association.  Norfolk,  Virginia 
(Association"),  wiXh  the  Resolutu:-n 
Trust  Corporation  as  sole  Receiver  f;i- 
t.~e  .Association  on  March  20,  1992, 

Ha'ed'  .Annl  17   1992. 


By  the  Office  of  Thnft  Siipp-vis.on 
Nadine  Y  Washington. 

C:>rporjte  Secretan,' 

SFK  Doc,  92-9330  Filed  4-::  -P?.  R  45  am) 

BUXMQ  COOC  C72fr-«t-« 


State  Savings,  FSB;  Replacen>ent  o» 
Conservator  With  a  Receiver 

.Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  y.:  subdivision 
(F)  'if  section  5(d)|2)  of  the  Home 
Owners'  I^an  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporatio.i  rs 
C<:;n8ervator  for  State  Savings,  FSB, 
fackson  Heights,  .New  York 
(  .■\ssociation"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
tbe  Association  on  March  2"  1992 

D.ired   April  i"   IWC, 

B>  '-he  Office  of  Thrift  Supervision. 
Nadine  Y  Wasiiingtoii, 
Corpora tf  Sf^rrcta'^'. 
<FR  DtM-  p:--9326  Filed  4-21-92;  8:45  am) 
BiLumo  COOC  erxMn-M 


United  Federal  Savings  Banit.  Smyrna. 
GA;  Replacement  of  Conservator  With 
a  Receiver 

Notice  18  hereby  given  thn',  pi:rs,,„a'- 
io  she  authority  contained  m  sur>u:ViS,,r)n 
(Fi  cf  section  5(d)(2)  of  the  \h.-u- 
Ov.r:P.-s  I^>an  Act,  the  Office  of  Thrift 
S„!pe-v.<:ion  duly  replaced  the 

Rt'S; 'iun  Trust  Corporation  as 

C-ynser\a!or  for  United  Federal  Savings 
Bank,  Smyrna.  G<»orgia  ['  Association'  J. 
uith  Ihe  Resolution  Trust  Co'-po'ation 
,-s  so'e  Rec.pi\  er  for  the  Assoriation  on 
N'.„i:'ch  2',  1992 


By  the  Office  of  Thrift  Suj>en'iM;i:-, 
Nadine  Y.  Wasiiiagtoa, 
Corporate  Secretary. 
'  f^  :>       "  Q«43  Filed  4-21-fl2;  8:45  am] 
Bl-UMG  COOi.  erjo-oi-M 


Valley  Federal  Savings  Bn6  Loan 
Association;  Appointment  of  Receiver 

*v^  •  ,  (  :s  nv"('!'v  s:ven  thai,  pursuant 
to  the  Hut.ionty  contained  in  section 

Act. 

(ih  ri'i'v 


nn 


"T": 


,:■:,:  h,,  .„;,  ,'\sv 
rr'i.i   I'lOi  Ki't  h 


5(d)(2|  i,if  the  H.)me  Owner),' 
the  Office  ol  ll; '■■:*■  Sijf^H»rvis 
appointed  the  K  - 
Corporation  ass 
Federal  Savin^.s 
Van  N.,;vs  C^]:.U. 
on  April  10.  1992. 

Dated;  April  17, 1992. 
By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  WssUllgtOIl. 

C.  I  Secretary. 

(FR  Doc.  92-9332  Filed  3-21-92;  6:45  am) 

8".,j>«G  COOC  «r»,-oi-«i 


illey 
,ion, 

44 


Hated:  April  17. 1992. 


Westeilelgh  Federa*  Savings  »nd  Loan 
Association,  RepJacemenl  of 
Conservatof  WItti  a  Receiver 

Noi.ce  .h  ricref'iy  s^v't^n  >hb'   pursuant 
to  the  authority  tnntained  ir;  subdivision 
fF)  of  sec'i.n-  5,  dt(2i  (,if  v.f  Hi  ■'"It- 
Owners'  Liar.  Art,  the  CHTu,  »■  <■'  I  drift 
Supervision  duly  replacri  thi 
Resolution  Trust  Corpor-Ki'  «8 
Conservator  for  Waste;  *  g;  1  ederal 
S,-j\irii,"-  a-  t  I    ,1'  A'-'.ociation,  Staten 
isiancL  Nevi  \o'~r  ['  ^h80ciation"),  with 
the  Resolution  Trust  Corporation  as  sole 
Receiver  for  the  .Association  n-  March 
27. 1992. 

Dated:  April  17,  1992. 

Hi  thp  Offiif  nTTI  r;T'  Supervision 
Ntttiioe  ^    i\  •shujglon. 
Corporate  Secretary. 
tFn  Doc.  92-9325  Filed  4-21-92;  8:45  am] 
B-^HQ  COOC  crso-oi-M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  the  Sunshine 
Act"   (Pub.    L.   94-409)   5   U.S.C.   552b<e)(3). 


FEDERAL  MINE  SAFETY  AND  MEAL-'H 
REVIEW  CCMMISSIO»< 

TIME  AND  DATE;  10:00  a.m..  Thursday. 

,'  :-  :  :3.  1992. 

Pi_ACE;  Room,  600, 1730  K  Street.  N.W.. 

Washington.  D.C. 

status;  Open. 

WATTEPS  TO  BE  considebed:  The 
i,,T.""  ^^       •        -  f  '    .d!  argument  on 
the  following: 

1.  Southern  Ohio  Coal  Co..  Docket  No. 
WEVA  90-141.  (Issues  include  whether  the 
judge  erred  in  concluding  that  Southern  Ohio 
Coal  Co.  violated  30  CFR  S  75.1725(c).) 

Any  person  attending  this  hearing 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  9  2706.150(a)(3) 
and  §  2706.160fe). 

TIME  AND  DATE:  Immediately  following 
oral  argument. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 

5  ^::-c){io)l. 

MATTERS  TO  BE  CONSiOERED;  The 

Commission  will  consider  and  act  upon 
Lhe  following: 

1.  Southern  Ohio  Coal  Co..  Docket  No. 
WEVA  90-141.  (See  Ch-al  Argument  Listing) 


It  was  determined  by  unanimous  vote 
of  Commissioners  that  this  meeting  be 
held  in  closed  session. 


CO 


'  Ji  C " 


f  SSCi  FOn  MORE  IN^O,  ■>'  ;  "^ 

TDD  Relay/1-800-877-8339  for  toll  free. 

Dated:  April  18, 1992. 
(FR  Doc.  92-9483  Filed  4-20-92;  10:12  am] 

WLUNQ  COOC  «7)»-01-M 


OCCUPATIONAL  SAFFTY  AND  HEALTH 

BEV  EW  COMMISSION 

•'  ME  aNO  oa'E    10:00  a.m..  Thursday, 
Mdy  7,  i^... 

place:  Room  410, 1825  K  Street  NW.. 
Washington.  DC  20006. 

STArJS- '"^.-- M-.-'^-: 

MATTEftS  TO  BE  CC'NSIDERED:  Oral 

Argument  before  the  Commission  in  — 

Simpson,  Gumpertz  and  Heger,  Inc. 

OSHPC  Docket  No.  89-1300 

Cais'ACT  PERSON  FQP  MORE 

INFORM  A  t!on:  Mrs.  Mary  Ann  Miller, 
(20.,  •    V  -M15 

Dated:  April  16, 1992. 
Earl  R.  Ohman,  Jr.. 

General  Counsel. 

fFR  Doc.  92-9484  Filed  4-20-92;  10.13  amj 


...  S    RA  Li?OAD  P€TiB£MEMT  BOARD 

Notice  of  Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  April  28, 1992,  9:00  a.m.,  at 
the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building.  844 
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North  Ru:.h  Street,  Chicago,  Illinois, 
60611.  Tne  as^enda  for  this  meeting 
follows: 

(1)  Office  of  Quality  and  Compliance 
Proposal. 

(2)  Corresponder.ee  with  0PM  D:rec;or 

(3)  Distnct  Office  Hours  of  Operation. 

(4)  Backlog  Reductions  (Task  Force  Report/ 
Administrative  Finality]. 

(5)  Update  from  IRS  Working  Group. 

(6)  All  Rpg-ildt'ons  pendms  before  the 

Board. 

(7)  All  clai,'ndnt;benpf:c,dr>  rippe-ls 

pending  before  the  Board. 

(8)  Final  Rule— PR-t  2S=,  Rpcosp-y  of 
Overpayments 

(9)  All  Coverage  De'erminations  pending 
before  the  Board 

(10)  (Incavo)  Change  in  Policy. 

(11)  Relocation  Expenses 

(12)  Medical  Fee  Schedule 

(13)  Medical  Consultant's  Cnr,"ar's 
(internal  and  externa!) 

(14)Perfonnance  ,^pprai8al  P'ans. 

(15)  Notification  of  Waivers  Over  S500  b> 
Bureaus  of  RSPand  \{^.\. 

(16)  Pay  reform  policies 

(17)  Medicare  Part  B  Contra,.: 

(181  Publica'ions  suhrr.itted  to  the  BoarJ  'or 
u-provdi 

U^j  Agency  Appraisal  and  Compensation 
Plan  for  SES  Members 

The  entire  meeti.ig  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  !S  Beatnce  Ezerski, 
Secretai-v  to  the  Board.  COM  Nf)  312  ■ 
751-4920.  FTS  No,  386-4920, 

Da-ed    ,'\pr:l  t"   \^2. 
Beatrice  Ezerski. 
Secrcta-y  'J  ^he  Board. 
[FR  Doc  92-9541  Filed  4--2(>-92;  3:25  pm] 

BlLilMG  C00€  T90S-01-II 


UMI 


ir 


Corrections 


:3'^'3.''=s   ed;toriai   ccy-ect-c^s   c   p'ev.:.-.s, 
r-jc-'S'^e>:!   Freside-ua:     Rj'e    P'cdcsm 
"-^i.-*?.   a'^d   Notice  doc^"-^en:s    T-.p^f' 
co'^eCiO-^s   a-e  prepa'e<:i   b,   !-e   Cr-.c^*  o* 
'"e   Fade's;    Reg.sie'     Age^^i-,    :::  ■tr.oa>»-" 
«:.■>"?€ "Of^s   a-e   issuf-3   as   si^-vc 
■':c-.'-^e'-'s  a^a   apoea-   i"   tne  appropnate 
cxj^e-"  categc'ies  e.sewhere  in  the 
issue. 


DEPARTMENT  CF  HEALTH  AMD 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Docket  No.  9:N-C126- 

O^ug  Export;  Anti-Human  Gtobul'n 
Reagent  (Rabbit  and  Murine 
MonooonalMGreen"  anti-!GG,— C3D, 
Poiyspeclfic,  Ortho  Biovue'''  System 

Correc::on 

In  notice  document  92-5983  appearing 
on  page  8879  in  the  issue  of  Friday. 
March  13. 1992.  make  the  following 
correction: 
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In  the  first  column,  in  th*  summap  - 
the  sixth  line,  after  "Globulin"  insert 
"Reagent". 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Aammtst'-at:C"- 
14CFRPart39 

;:Ooc*e!  No  92-NM-;9-AD 

Airworthiness  Dtrec*.ves:  Bocng 
Mode!  74?  Series  Airplanes  Equipoed 
With  Generai  Eiectnc  CF6-45./50  Se^es 
Engmes 

Correction 

In  proposed  rule  document  92-7099 
beginning  on  page  10617  in  the  issue  of 
Friday,  March  27,  1992.  make  the 
following  correction: 

5  M.I  3    [Corrected] 

On  c.i^'  lOblS,  in  the  first  column,  in 
S  39.13(a).  in  the  third  line,  "60"  should 
read  "600 " 


C  p  P  A  C  -  X<  £„  N  ■  •  ■  C'-  f .  T  p  A  N  S  P  O  m  t  A  Tl  O  N 
Fed*?' J    Av  .itio"  Aar-unistratior. 
UCFRfdft39 

A  "f^c""i."i'es3  Dt''<?(:t;vf  >i   li'cDc  "'le 
Dcugtas  M.ode"  T'C-j  Senes  A^'pia'-fs, 
r^Cudiig  '"^cRp  Mod. ♦■;:■>(:;  *c'  '^ .  -•-■(:.. 
P'opei'.e'  ■- ::  we-- 

Correction 

In  rule  document  92-6741  beginning  on 
page  10131  in  the  issue  of  Tuesday. 
March  24. 1992,  make  the  following 
correction: 

§39.13    [Corrscted] 

On  page  10132,  in  the  second  column, 
in  §  39.13(a){l)(i).  in  the  fifth  line. 
"SR0357802  ■  should  read  "SR03578002 ". 

BtUJNG  CODE  1SOV01-0 
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Part  11 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Secretary 


24  CFR  Parts  70,  et  ai. 

Use  of  Volunteers  on  Projects  Subject  to 
Davis-Bacon  and  HUD-Determined  Wage 
Rates;  Interim  Rule 
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DEPARTMENT  OF  MOUSING  AND 
URBAN  DEVELOPMENT 

OtHce  of  the  Secretary 

24  CFR  Parts  70.  221.  231.  232.  242. 
570,  880.  831,  882.  883,  884,  835.  886. 
889,  890,  905,  941,  961,  and  968 

[Docket  No.  R-92-1583,  FH-2995-I-01J 

RIN-2501-AB33 

Us«  of  Volunteers  on  Prefects  SuOiect 
to  Davis-Bacon  and  HUD-Determmed 
Wage  Rates 

agency:  Office  of  the  Secretary,  HUD. 
action:  Interim  rule. 

summary:  This  rule  implements 
statutory  provisions,  enacted  as  part  of 
the  National  Affordable  Housing  Act 
(NAHA),  that  exempt  volunteers  from 
the  requirement  that  workers  be  paid 
Dav.s-Bdcon  or  HUD-determined 
prevailing  W3g'^s  u.nder  certain  specified 
HUD  programs  The  provisions  in  the 
rule  will  also  apply  to  additional  HUD 
programs  that  have  sta'utory  provisions 
that  permit  HUD  waiver  of  Davis-Bacon 
requirements  where  volunteers  are 
employed. 

DATES;  Effective  date:  May  2Z  1992. 
Com.mer.t  due  date:  June  22. 1992. 
ADDRESSES:  Interested  persons  are 
inv':ed  to  submit  comments  regarding 
this  rule  to  t.he  Rules  Docket  Clerk, 
Office  of  the  General  Counsel  room 
10276.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SVV  ,  Washington,  DC  2041 0-0500. 
Communications  should  refer  to  the 
above  docket  num.ber  and  title.  A  copy 
of  each  com.m.urucation  submitted  will 
be  available  for  public  inspection 
between  7  30  a.m.  and  5:30  p.m.  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
R:cha-d  S.  Aiian  Office  of  Labo- 
Reia'ions,  451  Seventh  Street,  SVV., 
Washinij'on.  DC  2O410,  telephone  (202) 
708-O3-0  TDD  (2G2)  708-4340-  {These 
are  not  ''..('.i-free  number^*  '• 
SUP9UMENTARY  INFORMATION. 

I.  Information  Collections 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980. 

The  annual  public  reporting  burden  of 
these  requirements,  including  the  time 
for  reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
m.aintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iniformation,  is  stated  in  the  chart 


below.  Send  comments  regarding  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Department  of  Housing  and  Urban 
Development  Rules  Docket  Clerk  at  the 
address  stated  above,  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
room  3001.  Office  of  Management  and 
Budget.  Washington,  DC  20503, 
Attention:  Jeruiifer  Main,  Desk  Officer 
for  HUD.  TTie  Department  may  amend 
the  information  collection  requirements 
set  out  in  this  rule  to  reflect  public 
comments  or  OMB  comments  received 
concerning  the  information  collections 

Annual  Reporting  and  Reco«okeeping 
Burden 


Description 

Respond- 
ents 

Esti- 
maied 
annual 
hours 

Tote) 

armoai 
hours 

PIM 

COBG.    

Housing..    

300 

1000 

100 

.5 

.5 
£ 

150 

500 
50 

Total...- 

1400 

700 

II.  Background 

Section  955  of  the  National  Affordable 
Housing  Act  (NAHA)  (Pub.  L.  101-625. 
November  28, 1990)  provides  an 
exemption  from  Davis-Bacon  and  HLfD- 
detennined  prevailing  wage 
requirements  for  volunteers  under 
various  programs  of  the  Department  of 
Housing  and  Urban  Development 
(HUD).  Specifically,  section  955  provides 
exemptions  from  the  Davis-Bacon 
prevailing  wage  rate  requirements  in 
section  110  of  the  Housing  and 
Community  Development  Act  of  1974 
(Community  Development  Block  Grant 
Program,  section  108  loan  gua'antees 
and  Urban  Development  Action  Grant 
Program);  the  Davis-Bacon  and  HIT)- 
determined  prevailing  wage  rate 
requirements  in  section  12  of  the  United 
States  Housing  Act  of  1937  (public 
bousing  and  section  8  assistance);  and 
the  Davis-Bacon  requirements  in  section 
202(c)(3)  of  the  Housing  Act  of  1959.  as 
in  effect  prior  to  its  amendment  by 
section  801  of  NAHA  (elderly  and 
handicapped  housing).  In  addition, 
NAHA  includes  similar  exemptions  for 
volunteers  in  the  HOME  program  (in 
section  286  of  NAHA)  and  the  section 
202  program  for  supportive  housing  for 
the  elderly  (as  revised  in  section  Sfn  of 
NAHA). 

Provisions  allowing  the  Secretary  of 
HUD  to  waive  Davis-Bacon 
requirements  where  labor  is  "donated  " 
by  volunteers  not  otherwise  employed  at 
any  time  during  construction  had 


previously  been  enacted  in  section 
212(a)  of  the  National  Housing  Act 
covering  housing  insured  under  section 
221  (d)(3)  and  (d)(4).  221(h)(1),  235(j)(l). 
231.  232.  238  and  242  of  that  Act.  In 
addition,  section  402  of  the  Housing  Act 
of  1950.  which  applies  to  the  college 
housing  program  as  well  as  to 
rehabilitation  under  section  312  of  the 
Housing  Act  of  1964  contains  a  similar 
waiver  provision.  Finally,  section  811  of 
NAH.'\  contains  a  similar  waiver 
provision  for  the  program  for  supportive 
housing  for  persons  with  disabilities. 
The  Department  believes  it  desirable,  as 
much  as  possible,  to  administer  these 
waiver  provisions  in  the  same  way  it 
will  be  administering  the  new  section 
955  provisions.  The  major  way  in  which 
the  waiver  provisions  differ  from  the 
newer  exemption  provisions  is  thai  the 
waiver  provisions  require  a  HUD  waiver 
in  each  case  and  also  require  a  HUD 
finding  that  the  amounts  saved  through 
the  use  of  the  donated  labor  are  fully 
credited  to  the  entity  undertaking  the 
construction.  These  requirements  are 
reflected  in  those  portions  of  the  rule 
concerning  waivers. 

Prior  to  the  enactment  of  section  955. 
it  was  not  generally  possible  to  utilize 
volunteers  on  typical  projects  funded 
under  the  Community  Development 
Block  Grant  (CDBG)  program  where 
construction  covered  by  Davis-Bacon 
prevailing  wage  provisions  was 
involved  because  there  were  no  specific 
provisions  that  allowed  for  use  of 
volunteers,  even  though  there  was  no 
express  prohibition.  In  the  absence  of 
such  a  provision,  Davis-Bacon 
regulatory  and  legal  interpretations  had 
the  practical  effect  of  precluding 
volunteers  because  all  those  employed 
on  the  worksite  (other  than  those 
employed  by  State  or  local 
governments)  were  required  to  receive 
prevailing  wage  rates  irrespective  of 
whether  or  not  some  workers  were  bona 
fide  volunteers.  Community-based 
groups,  service  organizations,  and  even 
building  trades  unions  were  effectively 
precluded  from  contributing  free  labor  to 
CDBG-assisted  construction.  Section  955 
was  enacted  to  allow  for  use  of  such 
bona  fide  volunteers  by  specifying  an 
exemption.  Further,  the  language  in 
section  955  was  based  on  language 
found  in  the  Fair  Labor  Standards  Act 
(FLSA)  Amendments  of  1985  (Pub.  L  99- 
150)  and  related  regulations  at  29  CFR 
part  553,  which  describes  how 
volunteers  may  be  defined.  The 
definitions  for  volunteers  in  this 
polcmaking  are  based  on  the  FLS.'\ 
approach. 

In  order  to  ensure  that  the  use  of 
volunteer  labor  on  HUD-assisted  and 
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insured  construction  involves  bona  fide 
volunteer  labor,  this  rule  establishes  a 
simple  procedure  for  providing  a 
determination  that  an  exemption  from 
Davis-Bacon  prevailing  wage  rates  is 
bona  fide  in  those  instances  where  a 
payment  or  payments  are  made  for 
expenses,  reasonable  benefits,  or 
nominal  fees  to  volunteers.  This 
determination  will  be  made  by  the 
Department  of  Housing  and  Urban 
Development  upon  request  by  any 
agency  or  private  party  which  is 
involved  In  the  proposed  use  of  such 
volunteers.  Where  no  payments  to 
volunteers  are  involved,  no  HUD 
determination  will  be  required,  and  a 
simple  record-keeping  and  reporting 
procedure  will  be  used. 

These  determinations  are  required 
along  with  record -keeping  and  reporting 
under  this  rule  as  a  means  of 
administratively  assuring  that  the 
volunteers  used  in  Davis-Bacon  work 
are  bona  fide  and  to  distinguish  them 
from  paid  workers,  and  not  to  proscribe 
their  use  in  any  way.  Many  agencies 
and  nonprofit  organizations  already 
maintain  the  information  that  will  be 
required  for  record-keeping  in  order  to 
meet  requirements  for  matching  grants. 
This  information  is  required  to  enable 
HUD  (and  the  Department  of  Labor)  to 
carry  out  Davis-Bacon  and  HUD  wage 
rate  enforcement  responsibilities  by 
being  able  to  distinguish  between 
properly  exempt  volunteers  and 
employees  who  are  required  to  be  paid 
prevailing  wages. 

This  interim  rule  establishes  a  new 
part  70  in  title  24  of  the  CFR.  The  new 
part  sets  out  requirements  with  respect 
to  both  exemptions  and  waivers  of 
prevailing  wage  requirements  for 
volunteers.  The  new  part  is  applicable 
to  all  HUD  programs  that  have  a 
statutory  exemption  or  waiver  provision 
for  volunteers,  with  the  exception  of  the 
provision  in  section  20  of  the  United 
States  Housing  Act  of  1937  for  waiver  of 
labor  standards  to  permit  public  housing 
residents  in  paid  employment  on  the 
project  to  volunteer  a  portion  of  their 
labor.  Section  20  will  continue  to  be 
implemented  by  24  CFR  964.41  Section 
20  applies  to  volunteering  residents  that 
are  otherwise  employed  on  the  project 
and  it  does  not  fit  neatly  into  a  rule 
concerning  volunteers  that  are  not 
otherwise  employed  on  the  work  in 
question.  The  interim  rule  also  does  not 
cover  the  contribution  of  labor  by  a 
family  on  a  Mutual  Help 
Homeownership  Opportunity  program 
for  Indian  families  under  section  202  of 
the  United  States  Housing  Act  of  1937, 
since  such  labor  is  credited  as  a 


contribution  to  the  project  and  is  not 
considered  "volunteer"  work. 

The  interim  rule  makes  conforming 
amendments  to  other  parts  of  the  CFR 
containing  labor  standards  provisions  m 
order  to  reference  the  new  part  70. 

III.  Justiflcation  for  Interim  Rulemaking 

Section  955(d)  of  NAliA  provides  that 
the  exemptions  contained  in  section  955 
apply  to  any  volunteer  8er\'ice8  provided 
before,  on  or  after  the  date  of  the 
enactment  of  NAHA.  except  Lnat  section 
955  may  not  be  construed  to  require  the 
repajment  of  any  wages  paid  before  the 
date  of  the  enactment  of  N.AHA  for 
services  provided  before  the  date  of 
enactment.  Tnus  section  955  is  already 
in  effect  by  its  own  terms,  and  the 
Department  has  been  receiving 
numerous  requests  for  guidance  on  these 
exemptions.  For  this  reason,  the 
Department  finds  that  there  is  good 
cause  to  publish  this  rule  for  immediate 
effect.  However,  the  Department  is 
requesting  public  comments  on  this 
interim  rule  and  will  take  these 
comments  into  consideration  in 
preparing  the  final  rule.  The  Department 
intends  to  publish  a  final  rule  by  no  later 
than  December  31,  1992. 

rV.  rtndings  and  Certifications 

Environmental  Review.  A  Finding  of 
No  Significant  Impact  with  respect  to 
the  environment  has  been  made  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  The  Finding  of  No 
Sigmficant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p  m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Impact  on  ibe  Economy.  This  rule 
does  not  constitute  a  "major  rule"  as 
that  term  is  defined  in  section  1(b)  of  the 
Executive  Order  on  Federal  Regulations 
issued  by  the  President  on  February  17, 
1981.  Analysis  of  the  rule  indicates  that 
It  would  not:  (1)  Have  an  annual  effect 
on  the  economy  of  SlOO  million  or  more; 
(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  Slates-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
miarkets. 

Impact  on  Small  Entities.  In 
accordance  with  the  Regulatory 
Flexibility  Act  (5  USC.  605(b)),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  The  rule 
permits,  subject  to  certain  requirements, 
the  use  of  volunteers  rather  than 
employees  who  otherwise  would  be 
required  to  be  paid  prevailing  wage 
rates,  and  for  whom  documentation  of 
payment  of  wajjes  would  otherwise 
have  to  be  submitted  on  a  weekly  basis. 

Regulatory  Agenda.  This  rule  was 
listed  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
October  21.  1991  (57  FR  53380.  53393) 
pursuant  to  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act  as 
sequence  number  1334, 

Federalism  Impact.  The  General 
Counsel,  as  the  designated  official  under 
section  6{a)  of  Executive  Order  12612. 
Federalism,  has  determined  that  the 
policies  contained  In  this  rule  will  not 
have  substantial  direct  effects  on  States 
or  their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  The  rule  does  not 
significantly  change  existing  roles  and 
relationships  between  Federal.  State 
and  local  governments  in  any  of  the 
programs  it  applies  to. 

The  Family.  The  General  Counsel,  as 
the  designated  official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  would  not  have 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being.  By 
authorizing  and  encouraging  the  use  of 
volunteer  labor  the  rule  will  help  reduce 
construction  and  other  program  costs. 
Indirectly,  at  least,  this  will  prove 
beneficial  to  the  low  and  moderate 
income  families  these  programs  are 
designed  to  serve. 

List  of  Subjects 

24  CFR  Part  70 

Volunteers,  Davis-Bacon,  HUD- 
determined  wage  rates.  Waiver  of 
prevailing  wage  rates. 

2i  CFR  Part  221 

Low  and  moderate  income  housing. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  231 

Aged.  Mortgage  insurance.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  232 

Fire  prevention.  Health  facilities.  Loan 
programs — health.  Loan  programs — 
housing  and  community  development. 
Mortgage  insurance.  Nursing  homes. 
Reporting  and  recordkeeping 
requirements. 
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24  CFR  Pn-t  242 

Hospitals,  Mortgage  msurance. 
Reporting  and  recordkeeping 

reqmrenients. 

24  CFR  Part  570 

Administrative  practice  and 
procedtire,  American  Samoa, 
Community  development  block  grants, 
Grant  programs — houauig  and 
community  development.  Grant 
programs— education,  Guam,  Lead 
poisoning.  Loan  programs — housing  and 
community  development,  Low  and 
moderate  income  housing.  Northern 
Mariana  Islands,  Pacific  Islands  Trust 
Territory,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Virgin 
Islands,  Student  aid. 

24  CFR  Part  880 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 

requirements. 

24  CFR  Part  881 

Grant  programs — housing  and 
commimity  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  882 

Grant  programs — housing  and 
community  development.  Lead 
poisoning.  Manufactured  homes. 
Homeless,  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  883 

Grant  progra.Tis — ^housir^  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  884 

Grant  programs — housing  and 
community  development,  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Rural  areas, 

24  CFR  Part  885  I 

Aged,  Handicapped,  Loan  programs — 
housing  and  commimity  development. 
Low  and  moderate  income  housing, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  886 

Grant  programs — housing  and 
community  development.  Lead 
poisoning.  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  889 

Aged,  Grant  programs — housing  and 
community  development.  Loan 
programs — housing  and  community 
development.  Low  and  moderate  income 


housing.  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 


21  CFR  Part  890 

Civil  rights.  Grant  programs — ^housing 
and  community  development. 
Handicapped,  Loan  programs — housing 
and  coBHnunity  development.  Low  and 
moderate  income  housing,  Menltd  health 
programs.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  905 

Grant  programs — ^Indians,  Low  and 
moderate  Income  housing.  Aged,  Grant 
programs — housing  and  conimunity 
development,  Handicapped,  Indians, 
Loan  programs — housing  and 
community  development.  Loan 
programs — Indians,  Public  housing, 
Reporting  end  recordkeeping 
requirements. 

21  CFR  Part  941 

Grant  programs — housing  and 
community  development.  Loan 
programs — housing  and  community 
development.  Public  housing. 

21  CFR  Part  961 

Drug  abuse.  Drug  traffic  control.  Grant 
programs — housing  and  community 
development.  Public  housing.  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  968 

Grant  programs — housing  and 
community  development.  Loan 
programs — housing  and  community 
development.  Public  housing.  Reporting 
and  recordkeeping  requirements. 

The  Catalog  of  Federal  Domestic 
Assistance  Niinit>er9  are:  14.120, 14.128. 
14.122, 14.129, 14.13«.  14.218. 14.2ia  14.228, 
14.156. 14.182. 

Accordingly  title  24  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

1.  A  new  part  70,  consisting  of  §§  70.1 
through  70.5,  is  added  to  24  CFR  to  read 
as  follows: 

PART  70— USE  OF  VOLUNTEERS  OM 
PROJECTS  SUBJECT  to  DAVtS- 
BACON  AND  HU0-DETEHMIN6D 
WAGEPft^t'5 


S«c. 
70.1 
70.2 
70.3 
70.4 


Purpose  and  authority. 
Applicability. 
Definitions. 

Procedures  for  implementing  prevailing 
wage  exemptions  for  volunteers. 
70.5    Procedures  for  obtaining  HUD  waiver 
of  prevailing  wage  rates  for  volunteers. 
Authority:  Sec.  955.  Cranston-Gonzaler 
National  AffordaWe  Housing  Act  (42  U.S.C. 
1437(j),  5310  and  12  U.S.C.  1701q(c)(3);  Sec. 
7(d)  Department  of  Housing  and  Url>an 
Development  Act  (42  U.S.C.  3535|d]). 


§  70. 1    Purpose  and  suthof Ity. 

(a)  This  part  implements  section  955 
of  the  National  Affordable  Housing  Act 
(N.AHA).  which  provides  an  exemption 
from  the  requu-ement  to  pay  prevaiimg 
v«.  age  rates  determined  under  the  Davis- 
Bdcon  Act  or  (m  the  case  of  laborers 
and  mechdnics  employed  in  the 
operation  of  public  housing  projects,  and 
architects,  technical  engineers, 
draftsmen  and  technicians  employed  m 
the  development  of  public  housing 
prnjects]  determined  or  adopted  by 
ffL'D,  for  volunteers  employed  on 
proiec'.s  that  are  subject  to  prevailing 
w  rige  rates  under  Title  1  of  the  Housing 
end  Community  Development  Act  of 
1974  {including  Conununity 
Development  Block  Grants,  section  lOfl 
loan  guarantees,  and  Lirban 
Development  Action  Grants),  under 
section  12  of  the  United  States  Housing 
Act  of  1937  (public  housing  development 
and  operdtiun  and  section  8  projecUl, 
and  under  section  202  of  the  Housing 
Act  of  1959  for  elderly  and  handicappf.d 
housing  projects  prior  to  the  effeciive 
date  of  the  amendment  of  section  202  by 
section  8C1  of  N/\HA.  This  part  a'so 
implements  other  provisions  thht 
provide  an  exemption  for  volunteers, 
including  section  286  of  NAJL^  (the 
HOME  progroni].  section  202  of  the 
House  Act  of  1959,  as  amended  by 
NAHA  (supportive  housmg  for  the    . 
elderly),  end  any  later  enacted 
exemptions. 

(b)  This  part  is  also  applicable  to  all 
HUD  programs  for  which  there  is  a 
statute^'  prevision  alio'ving  HUD  to 
waive  Da. is-Bacon  wage  rates  for 
volunteers  that  are  not  otherwise 
employed  at  any  time  on  the  work  fur 
which  the  individual  volunteers.  These 
programs  include  section  811  of  .N'AH.A 
(supportive  housing  for  persons  w;;ii 
disabilities],  FH.\  mortgage  insure!  me 
programs  under  sections  221(dJ(3}  a.^id 
(d1{4)  (each  with  respect  to  cooperative 
housing  projects  only).  221(h)(1)  (but 
only  where  a  nonprofit  organize? tion 
undertakes  the  construction),  235(j)(l) 
(but  only  where  a  nonprofit  organizdti.m 
undertakes  the  ccnstrucuon),  231,  2.52, 
236  and  242  of  the  National  Housing  A;.t. 
rehabilitation  under  section  312  of  the 
Housing  Act  of  1964  and  college  hous  ng 
under  section  402  of  the  Housing  Act  of 
1950. 

(c)  This  part  provides  definitions  and 
procedures  for  determining  allowable 
payments  to  volunteers,  determining 
who  is  a  bona  fide  volunteer,  and 
otherwise  implementing  exemptions 
from  and  waivers  of  prevailing  wage 
requirements  where  volunteers  are 
employed. 
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S70.2    AppOcabttty. 

This  part  applies  to  all  HUD  programs 
for  which  there  ia  a  statutory  exemption 
from  Davis-Bacon  or  HUD-determined 
prevailing  wage  rates  for  volunteers  or  a 
statutory  provision  allowing  HUD 
waiver  of  Davis-Bacon  prevailing  wage 
rates  for  volunteers.  The  programs  to 
which  this  part  applies  include  the 
programs  listed  in  section  70.1(a)  and  (b) 
and  any  other  program  for  which  a 
statutory  exemption  or  HUD  waiver 
provision  for  volunteers  is  enacted.  This 
part  does  not,  however,  apply  to  HUD 
waivers  of  prevailing  wage  requirements 
under  section  20  of  the  United  States 
Housing  Act  of  1937  for  public  housing 
residents  who  volunteer  a  portion  of 
their  labor  (see  24  CFR  964.41).  This  part 
also  does  not  apply  to  the  contribution 
of  labor  by  an  eligible  family  under  the 
Mutual  Help  Homeownership 
Opportunity  Program  for  Indian  families 
under  section  202  of  the  United  States 
Housing  Act  of  1937. 

$70.3    DefinMon*. 

(a)  A  volunteer,  for  purposes  of  this 
part,  is  an  individual  who  performs 
service  for  a  public  or  private  entity  for 
civic,  charitable,  or  humamtanan 
reasons,  without  promise,  expectation  or 
receipt  of  compensation  for  services 
rendered,  on  a  HUD-assisted  or  insured 
project  which  is  subject  to  a  requirement 
to  pay  prevailing  wage  rates, 

(1)  Individuals  shall  be  considered 
volunteers  only  where  their  services  are 
offered  freely  and  without  pressure  and 
coercion,  direct  or  implied,  from  an 
employer. 

(2)  An  individual  shall  not  be 
considered  a  volunteer  if  the  individual 
18  otherwise  employed  at  any  time  in  the 
construction  or  maintenance  work  for 
which  the  individual  volunteers. 

(b)  Expenses,  reasonable  benefits,  or 
nominal  fees  may  be  provided  to 
volunteers  without  the  status  of  the 
volunteer  being  lost  but  only  after  a 
determination  is  made  by  HUD  on  a 
case-by-case  basis  by  examining  the 
total  amount  of  payments  made 
(expenses,  benefits,  fees)  in  the  context 
of  the  economic  realities  of  the 
particular  situation.  Subject  to  this 
determination: 

(1)  A  payment  for  an  expense  may  be 
received  by  a  volunteer  for  items  such 
as  uniform  allowances  or 
reunbursement  for  reasonable  cleaning 
expenses  or  wear  and  tear  on  personal 
clothing  worn  while  performing  the 
volunteer  work.  AdditionaUy, 
reimbursement  for  approximate  out-of- 
pocket  expenses  for  the  cost  of  meals 
and  transportation  expenses  may  be 
made. 


(2)  Reasonable  benefits  may 
constitute  inclusion  of  individual 
volunteers  in  group  insurance  plans 
(such  as  habihty,  health,  life,  disability, 
workers'  compensation)  or  pension  plan 
or  length  of  service  awards. 

(3)  A  nominal  fee  is  not  a  substitute 
for  compensation  and  must  not  be  tied 
to  productivity.  The  decision  as  to  what 
constitutes  "nominal"  must  be  made  on 
a  case-by-case  basis  and  in  the  context 
of  the  economic  realities  of  the  situanon. 

(4)  The  phrase  economic  reoJitws 
means  that  in  determining  whether  the 
fee  described  in  paragraph  (blO)  of  this 
section  may  be  deemed  "nominai",  the 
amount  of  the  fee  must  be  judged  in  the 
context  of  what  paid  workers  doinjj  the 
same  work  would  earn  in  the  ph.r'!r,ular 
locahty  involved.  For  example,  a 
"payment "  made  to  a  "homeless" 
volunteer  in  an  amount  which  covt-rs 
basic  necessities  but  nonetheless 
represents  an  insignificant  amour!  when 
compared  with  local  cost  of  living  and 
real  wages  may  be  determined  to  be 
nominal  for  purposes  of  qualifyinj?  as  a 
volunteer,  provided  the  payment  is  not 
in  fact  a  substitute  for  compensation 
and  is  not  tied  in  any  way  to 
productivity. 

(c)  Prevailing  wage  rates,  for  purposes 
of  this  part,  means: 

(1)  Wage  rates  required  to  be  paid  to 
laborers  and  mechanics  employed  in  the 
construction  (includmg  rehabilitation)  of 
a  project  (or  in  the  case  of  public 
housing,  the  development  of  the  project), 
as  determined  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act 

(2)  Wage  rates  requu^  to  be  paid  to 
laborers  and  mechanics  employed  in  the 
operation  of  a  public  housing  project,  as 
determined  or  adopted  by  the  Secretary 
of  HUD;  and 

(3)  Wage  rates  required  to  be  paid  to 
architects,  technical  engineers, 
draftsmen  and  technicians  employed  in 
the  development  of  a  public  housing 
project,  as  determined  or  adopted  by  the 
Secretary  of  HUD. 

S70.4    Procwfcr*  tor  ta^tamMTtlng 
prevailing  wag«  Mwnptlons  for  votuntMrs. 

(a)  This  section  apphes  to  those  HUD 
programs  for  which  there  is  a  statutory 
exemption  for  volunteers,  as  referenced 
in  (  7ai(a). 

(b)  Local  or  State  agencies  or  private 
parties  whose  empkiyees  are  otherwise 
subject  to  Davis-Bacon  or  HU1> 
determined  prevailing  wage  rates  which 
propose  to  use  volunteers  and  wish  to 
pay  the  volunteers'  expenses, 
reasonable  benefits,  or  nominal  fees 
shall  request  a  determination  from  HUD 
that  these  payments  meet  the  cntena  in 
i  70.3(b).  A  written  determination  shaii 
be  provided  to  the  requester  by  the 


Department  within  ten  days  of  receipt 
by  the  Department  of  suffioenl 
information  to  allow  for  the 
determination 

(cj  A  determinatmr!  under  pHr«p'8f)h 
(b)  shall  not  l>c  constnied  In  an)  w^;,  hs 
limiting  the  u«e  of  bona  Hde  vrilonteers 
on  HlID-«9»i8lpd  constniction,  but 
rather  is  required  to  ensure  that  the 
Department  pfrforms  its  apprt^ypriHte 
responsihihtips  under  Renrsanizn'ion 
l>ian  No  14  of  1350  and  rfi!Hte<j 
Department  of  Labor  Rej^iilatians  .n  title 
29  CFR  part  5,  reganlmR  the 
administretion  and  enforremfnt  of  the 
Ddvis-Bacon  and  Related  Aria,  ar>d  its 
responsibility  for  the  administration  and 
enforcement  of  Ffl  ■D<ietprmmed  or 
adopted  wage  rates  in  tfic  operation  of 
public  housinR  HSRi-^tcd  under  the  I'nited 
States  Houst.ns  Ac  o!  i9„r' 

ii]  For  a  project  covered  by  prevailing 
vvsge  rate  requirements  in  which  all  the 
work  IS  lo  be  done  by  volunteers  and 
(here  are  no  paid  construction 
employees  the  local  or  State  funding 
agency  (or,  if  none,  the  entity  that 
pmplo> !"  the  volunteers)  shall  record  in 
the  pertinent  project  file  the  name  and 
HddreK,s  of  the  agpnc\'  sponsoring  the 
project,  a  description  of  the  project 
(location,  cost,  nahire  of  the  work),  and 
the  number  of  volunteers  and  the  hours 
i)i  work  they  performed.  The  entity 
n-?spon8ib!e  for  n?<:,ording  this 
information  shall  also  provide  b  Ciipy  of 
this  information  to  HUD 

je)  For  a  pmject  covered  by  prevailing 
wage  rate  requirements  in  which  there  is 
to  be  a  mix  of  paid  workens  and 
volunteers,  the  local  or  State  funding 
agency  (or,  if  none,  the  entity 
responsible  for  generating  certified 
pa>Tolls)  shall  provide  HUD  the 
information  in  paragraph  (d)  of  this 
section,  along  with  the  names  of  the 
vc'hinleers 

(f)  Volunteers  wh(,'  r<-c('iveno 
expenses,  benefits  or  fees  described  in 
(c|  and  are  otherwise  Ixina  Rde  shall  be 
recorded  as  in  (d)  or  (e). 

}  70.5    ^ncmtun  tor  otAaMng  MUO  wahrer 
of  prvvaNng  waga  ratas  for  votun(»«rA^ 

(a)  This  section  applies  to  lhos«  IfUD 

programs  under  which  Hl'U  is 
statutorily  authorized  lo  waive 
pre\ailing  wage  requirements  for 
volunteers,  as  referenced  m  {  70.1  ^b), 

(b)  Local  or  State  agencies  or  pnvate 
parties  whose  employees  are  othtTwih. 
subject  to  prevailing  wa^je  rjt!>-s  !■•■■■:• 
which  wish  to  use  volunleertt  .shall 
request  a  waiver  of  prf*vHi!inj!  wasf 
n'quirements  from  KUD  for  tht 
volunteers  A  request  for  waiver  )th;*!' 
indicate  that  fhe  pm[K>**ed  voiunte^"-s 
ure  volunteering  their  set-Mce*  fcr  H>f 


14756        Federal  Register  /  Vol.  57.  No.  78  /  Wednesday.  April  22.  1992  /  Rules  and  Regulations 


purposes  of  lowering  the  costs  of 
construction.  The  request  shall  include 
information  sufficient  for  HUD  to  make 
a  determination,  as  required  by  statute, 
that  any  amounts  saved  through  the  use 
of  volunteers  are  fully  credited  to  the 
corporation,  cooperative,  or  pubhc  body 
or  agency  undertaking  the  construction 
and  a  determination  that  any  payments 
to  volunteers  meet  the  criteria  in  section 
70.3(b).  Information  regarding  the 
crediting  of  amounts  saved  is  required  in 
order  to  insure  that  the  statutorily 
prescribed  purpose  of  lowering  the  costs 
of  construction  is  fulfilled  by  passing 
savings  from  the  use  of  volunteers  on  to 
the  sponsor  or  other  body  or  agency 
undertaking  the  construction,  rather 
than  permitting  the  retention  of  any 
savings  as  a  windfall  by  a  contractor  or 
subcontractor.  A  written  waiver  shall  be 
provided  to  the  requestor  by  the 
Department  within  ten  days  of  receipt 
by  the  Department  of  sufficient 
information  to  meet  the  requirements  for 
a  waiver. 

(c)  For  a  project  covered  by  prevailing 
wage  rate  requirements  in  which  all  the 
work  is  to  be  done  by  volunteers  and 
there  are  no  paid  construction 
employees,  the  local  or  State  funding 
agency  (or,  if  none,  the  entity  that 
employs  the  volunteers)  shall  record  in 
the  pertinent  project  file  the  name  and 
address  of  the  agency  sponsoring  the 
project,  the  name,  location,  and  HUD 
project  number  (if  any)  of  the  project, 
the  number  of  volunteers,  and  type  of 
work  and  hears  of  work  they  performed. 
The  entity  responsible  for  recording  this 
information  shall  pro\ide  a  copy  of  the 
information  to  HUD. 

(d)  For  a  project  covered  by  prevailing 
wage  rate  requirements  in  which  there  is 
to  be  a  mix  of  paid  workers  and 
volunteers,  the  local  or  State  funding 
agency  (or,  if  none,  the  entity 
responsible  for  generating  certified 
payrolls)  shall  provide  HUD  the 
information  in  (c)  of  this  section,  along 
with  the  names  of  the  proposed 
volunteers. 

2.  Appendix  A  to  subtitle  A  of  title  24 
of  the  CFR  is  amended  by  revising 
section  535  to  read  as  follows: 

Appendix  A  to  Subtitle  A— Hope  for 
Public  and  Indian  Mousing 
Homeownership  Program 


Section  535.  Labor  Standards. 

Pursuant  to  section  12  of  the  1937  Act. 
Davis-Bacon  or  HUD-determined 
prevailing  wage  rates  (or  both)  shall 
apply  to  activities  under  the  HOPE  1 
program,  except  that  these  wage  rate 
requirements  do  not  apply  to  volunteers 


under  the  conditions  set  out  in  24  CFR 
part  70.  In  addition,  if  other  Federal 
programs  are  used  in  cormection  with 
the  HOPE  1  homeownership  program. 
labor  standards  requirements  apply  to 
the  extent  required  by  such  other 
Federal  programs.  For  example,  if  the 
Public  and  Indian  Housing 
Modernization  or  CDBG  program  is  used 
in  connection  with  the  program,  the 
labor  standards  requirements  of  those 
programs  would  apply  to  the  extent 
required  by  them. 


PART  221— LOW  COST  AND 
MODERATE  INCOME  MORTGAGE 
INSURANCE 

3.  The  authority  citation  for  part  221 
continues  to  read  as  follows: 

Authority:  Sees.  211.  221.  National  Housing 
Act  (12  U.S.C.  1715b.  17157).  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d));  sec 
221.544(a)(3)  is  also  issued  under  sec.  201(a). 
National  Housing  Act  (12  U.S.C.  1707(a)). 

4.  In  9  221.538.  paragraph  (b](2]  is 
revised  to  read  as  follows: 

5  221.538     App(icat5tllty  of  prevailing  wage 

'e<3ulfeme''ts 

•         * 

(b)   •   •   * 

•  •         •         •         • 

(2)  Where,  in  connection  with  the 
construction  of  a  project  involving  a 
cooperative,  investor-sponsor,  or 
rehabilitation  sales  mortgagor,  the 
requirements  have  been  waived  for 
voluntarily  donated  labor  under  24  CFR 
part  70. 

PART  231-HOUSING  MORTGAGE 
INSURANCE  FOR  THE  ELDERLY 

5.  The  authority  citation  for  part  231 
continues  to  read  as  follows: 

Authority:  Sees.  211.  231.  National  Housing 
Act  (12  U.S.C.  1715b.  1715v):  sec  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

6.  In  S  231.8,  paragraph  (b)(2}  is 
revised  to  read  as  follows: 

5  23'  S     Superwision  ot  Mortgagors. 

•  *  a  «  • 

(b)  Private  Mortgagor-Nonprofit.  All 
of  the  provisions  of  S  207  19  of  this 
chapter  apply  to  mortgages  executed  by 
a  Private  Mortgagor-Nonprofit  except 

that: 

•  •        •        *        • 

(2)  In  connection  with  a  Private 
Mortgagor-Nonprofit  the  provisions  of 
S  207.19(d)  of  this  chapter  (Labor 
standards  and  prevailing  wage 
requirements)  apply  except  when 
waived  for  voluntarily  donated  labor 


under  24  CFR  part  70.  No  charge  shall  be 
made  by  a  Private  Mortgagor-Nonprofit 
for  accommodations,  facilities  or 
services  offered  by  the  project  except 
those  charges  approved  by  the 
Commissioner. 


PART  232-MORTGAGE  INSURANCE 
FOR  NURSING  HOMES, 
INTERMEDIATE  CARE  FACILITIES, 
AND  BOARD  AND  CARE  HOMES 

7.  The  authority  citation  for  part  232 
continues  to  read  as  follows; 

Authority:  Sec.  211,  232,  National  Housing 

Act  (12  U.S.C.  1715b.  17l5w);  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

8.  Sections  232.70  and  232.73  are 
rpv;sed  to  read  as  follows: 

§  232.70    Labor  Standards. 

Any  contract,  subcontract,  or  building 
loan  agreement  executed  for  the 
perfo.'Tnance  of  construction  of  the 
project  shall  comply  with  all  applicable 
standards  and  provisions  of  the 
regulations  under  29  CFR  part  5.  except 
to  the  extent  that  such  standards  and 
provisions  are  waived  for  voluntarily 
donated  labor  under  24  CFR  part  70. 

§  232.73    Wage  certificate. 

No  advance  under  the  mortgage  shall 
be  eligible  for  insurance  unless  there  is 
filed  with  the  application  for  such 
advance  a  certificate  as  required  by  the 
Commissioner,  certifying  that  (except  to 
the  extent  waived  for  voluntarily 
donated  labor  under  24  CFR  part  70)  the 
laborers  and  mechanics  employed  in  the 
construction  of  the  project  involved 
have  been  paid  not  less  than  the  wages 
prevailing  in  the  locality  in  which  the 
work  was  performed  for  the 
corresponding  classes  of  laborers  and 
mechanics  employed  on  construction  of 
a  similar  character,  as  determined  by 
the  Secretary  of  Labor  prior  to  the 
beginning  of  construction  and  after  the 
date  of  filing  of  the  application  for 
insurance. 

PART  242-MORTGAGE  INSURANCE 
FOR  HOSPITALS 

9.  The  authority  citation  for  part  242 
continues  to  read  as  follows: 

Authority:  Sees.  211,  233(f).  242.  National 
Housing  Act.  (12  U.S.C.  1715b.  1715n|f).  1715z- 
7);  sec.  7(d).  Department  of  Housing  and 
Urban  Development  Act.  (42  U.S.C.  3535(d)). 

10.  In  §  242.67,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  242.67    Labor  standards. 
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(b)  Waiver  of  compliance  with 
contract  requirements  in  cases  of 
vo'iuntarily  donated  labor— public 
r^ortgagor  or  private  nonprofit 
mortgagor.  In  the  case  of  a  public 
mortgagor  or  a  private  nonprofit 
(Tortgagor,  the  requirement  for 
compliance  with  the  contract  provisions 
prescribed  in  paragraph  (a)  of  this 
sf  ctton  rr.ay  be  waived  under  24  CFT^ 


PART  S/O-COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

11.  The  authority  citation  for  part  570 
r  orv.nues  to  read  as  follows 

Authority:  T:tle  I  HoissTig  ar.d  Co-rrri'.in:t\ 
i   •>  eJopmenl  Act  of  1974.  as  amended  (42 

'.  S  C,  5300-5320],  8ec.  ''di.  Department  of 
f'     sag  and  Urban  De\eiopment  Act  (42 
ISC  3535(d)). 

12.  Paragraph  [c]  of  §  S-'O  496  is 
revised  to  read  as  follows 

',  570,496    Program  requirements 
•         •         •         •         • 

'c]  Labor  slardard:^.  Section  110{aj  of 
the  .A.ct  requires  that  all  laborers  and 
mechar.-cs  employed  by  contractors  or 
si^itcontractors  on  construction  work 
financed  in  whole  or  ir.  part  wi'.h 
as'iistance  received  under  the  Act  shall 
be  paid  wages  at  rates  not  less  than 
tf~ose  prevailing  on  similar  constniction 
'.n  the  locality  as  detennined  by  the 
Sf  cTe'ary  of  Labor  in  accordance  with 
Ddv:s-Bacon  Act,  as  amended  (40  US.C 
2''6a-276a-5).  By  reason  of  the  foregoing 
requirement,  the  Contract  Work  Ffours 
and  Safety  Standards  Act  (40  U.SC.  32? 
e'  seq.)  also  applies.  However,  these 
requirements  apply  to  the  rehabilitation 
of  residential  property  only  if  such 
property  contains  not  less  than  8  units. 
In  accordance  with  section  110(bj  of  the 
Act.  the  labor  standards  requirements  of 
this  paragraph  are  inapplicable  to 
individuals  who  volunteer  their  services 
under  the  conditions  set  out  in  24  CFR 
pa-t  70. 
•        •        •        •        • 

13.  Section  57a603  is  revised  to  read 
as  follows: 

$570,609    Labor  Standards. 

(a)  Section  110(a)  of  the  Act  requu-es 
that  all  laborers  and  mechanics 
einployed  by  contractors  or 
subcontractors  on  construction  work 
financed  in  whole  or  in  part  with 
assistance  received  under  the  Act  shall 
be  paid  wages  at  rates  not  less  than 
those  prevailing  on  similar  construction 
in  'he  locality  as  determined  by  the 
Secretary  of  Labor  in  accordance  with 
the  Davis-Bacon  Act  as  amended  (40 
IS  C.  276a-276a-5J-  By  reason  of  the 
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foregoing  requirement,  the  Contract 
Work  Hours  and  Safety  Standards  Ar» 
(40  U  S.C.  327  et  seq)  also  applies 
However,  these  requirements  appi>  to 
the  rehabi'ltation  of  residential  property 
only  if  such  property  contains  nc;t  iess 
than  8  units.  With  respect  to  the  labor 
standards  specified  in  this  section,  the 
Secretary  of  Labor  has  the  authority  and 
functions  set  forth  m  Reorganization 
Plan  Number  14  of  1950  (5  U.S  C  1332- 
15)  and  section  2  of  the  Act  of  (une  13 
1934  as  amended  (40  U.S  C  276(1 

(b)  Under  section  110(b)  of  the  Art 
the  requirements  set  out  in  paragraph  fa) 
of  this  section  are  mapphcable  to 
!ndiv;.J.ials  who  volunteer  their  servues 
i.nder  certam  circumstances.  Grantees 
subrecipients.  contractors  and 
subcontractors  shall  comply  witn  24 
CFR  part  7Q.  which  sets  out  the 
circumstances  under  whicii  volunteers 
may  be  used. 

PART  88(V-SECTION  6  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

14  The  authority  citation  for  part  880 
continues  to  read  as  follows: 

Authority:  Sees.  3,  5,  8,  t'rii'pd  Slates 
i-.:.'.=  s,'-,£  .Ac!  of  1937  (42  L;.S.C.  143:^.  1437c. 
U3.'f],  gee.  "(dl.  Departir.pi!  of  (i'.'U  A.:  *  n: 
U.SC  3535.: dlj. 

1 5.  Paragraph  (d)  of  j  880.210  is 
revised  to  read  as  foilows: 

§8«C.21G    Ottie<  Federal  re<juiren>ent» 

•  •  •  »  * 

(dj  Davis-Bacon  and  related  Acts. 
Participation  in  this  program  requtres 

that  payment  of  not  less  than  the  wasf- 
prevaihng  in  the  locality,  as 
prede'er.n-.med  by  the  Secretary  of  Lah-- 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C.  276a-276a-6),  be  paid  to  all 
laborers  and  mechanics  (other  than 
volunteers  under  the  conditions  set  on' 
in  24  CFR  pari  70)  who  are  employeii  i- 
the  development  of  any  project  with 
nine  or  more  assisted  units  and 
compliance  with  all  other  related  rules. 
regulations  and  requirements 


PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABttJTAT)ON 

16.  The  authority  citation  for  part  mi 
continues  to  read  as  follows; 

Autbority:  Sees.  3,  5,  8.  United  States 
Houwng  Act  of  1937  (42  U3,C.  U37a.  U37c 
and  1437fl.  sea  7(d).  Department  of  Houfj.r.^ 
and  Urba-  Development  Act.  (42  U.S.C. 
3535(dl!- 

17.  Paragraph  (d)  of  {  881.210  is 
revised  to  read  as  foilows. 


§8St.?10    Ottter  Federal  reQu»remf>nfs 

(d)  Davis-Bacon  and  related  Acts. 
Participation  in  this  program  requires 
payment  of  not  less  than  the  wages 
prevailing  in  the  locality,  as 
predetermined  bv  the  Secretary  of  Labor 
pursuant  \n  -Kp  ]).,v\s  H;, 'on  Act  (40 
U.S.C.  276a-27ba-5j,  to  all  laborers  and 
mechanics  (other  than  volunteers  under 
the  conditions  set  out  in  24  CFR  part  70) 
who  are  emplosred  in  the  dev^IopTient  of 
any  project  with  nine  or  mure  iHsisted 
units  and  compliance  with  ail  otner 
related  rules,  regulations  and 
requirements. 


PART  682 -SECTION  8  hOUSJNG 
ASStSTANCE  PAYMENTS  PROGRAM- 
EXISTING  HOUSING 

18.  The  p.  \. '  H(  n  ty  citation  for  part  882 
continues  tu  read  as  follows: 

Authority:  Sect.  3.  5.  and  a  United  States 
Housing  Act  of  1937  (42  US.C  1437a.  1437c 
and  1437f):  »ec.  7(d).  Department  of  Housing 
«nd  UrtMn  Development  Act  (42  U.S.C. 

3535(d)). 

19.  Paragraph  (cji^j  of  4  tkj..  407  is 
revised  to  read  as  foliovrs: 

§  8«2.*C7      Ot»>*f  Fe<J*rsi  recrtrt'e'"*'--'* 
«  «  •  •  ft 

fc)  •  •  • 

(6)  The  following  labor  standards 
provisions  (for  Agreements  covering  9  or 
more  assisted  units): 

(i)  Provisions  of  section  12  of  the 
United  States  Housing  Act  of  1937 
requiring  payment  of  not  less  than  the 
wages  prevailing  in  the  lo^iilitv  as 
predetermined  by  the  S**(;t- If  r>  o*  Ubor 
fj'-s.ian;  to  the  Davis  fin  on  .At  t.  to  all 
id'tMsrers  and  mechdmcs  {oiber  than 
volunteers  under  the  wmditions  sei  out 
in  24  CFR  part  70)  who  h-v  f-::;;)i!:'\*-d  in 
the  rehabilitation  of  the  pn  i*-;  • 

(ii)  Contract  V\  orK  Hours  and  Safety 
Standards  Act. 

(iii)  Copeland  Aict  and 

(iv)  Department  of  I^bor  regulations 
in  29  Ci-'K  part  b  artd  other  implementing 
resulation.s„ 

20.  Paragraph  (cfr;  of  i.  fl-H.:  'IS  is 
revised  to  rt  <  :  us  '   '    u  ^ 

?  882, '1.3     OtHe'  Fede'-si  r«>qul'pn^er•'». 


u; 


(7)  PajTnent  of  not  less  thiin  the  v-in'os 
prevailing  in  the  Im  ality,  as 
predetermined  by  tiip  Set, re '.•.">  of  Labor 
pursuant  to  the  Din-'s  B«i  nn  A;  t.  to  all 
laborers  an,:  mef  Kflr',  s  tii'Sc  than 
volunteers  under  the  fond'tjonn  set  out 
in  24  OR  part  "0)  who  are  employed  In 
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the  construction  or  rehabilitation  of  the 
project  under  an  Agreement  covering 
nine  or  more  assisted  units,  and 
corr.p'iance  with  the  Contract  Work 
Hours  and  Safety  Standards  Act, 
Department  of  Labor  regulations  in  29 
CFR  part  5,  and  other  Federal  laws  and 
regulations  pertaining  to  labor  standards 
applicable  to  such  an  Agreement. 
♦        t        •        •        • 

21.  Paragraph  (c)(1)  of  §  8«2.804  is 
revised  to  read  as  follows: 

§  M2.804    Other  Federal  requirements. 

«  •  *  •  • 

(c)  •  •   • 

(1)  Not  less  than  ihe  wages  prevailing 
in  the  locality,  as  determined  by  the 
Secretary  of  Labor  under  the  Davis- 
Bacon  Act  (40  U.S  C.  2"6a-276a-5),  must 
be  paid  to  all  laborers  and  mechanics 
employed  m  the  development  of  the 
project,  other  than  volunteers  under  the 
conditions  set  out  in  24  CFR  part  70; 


PART  883— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
STATE  HOUSING  AGENCIES 

22.  The  authority  citation  for  part  883 
continues  to  read  as  follows: 

Authority:  Sees.  3,  5.  and  8,  United  States 
Housing  Act  of  1937  (42  U.S.C  1437a,  1437c 
and  143"f):  sec.  7(d),  Department  of  Housing 
and  Urban  Deveiopraent  Act  (42  U.S.C. 

3535(d)). 

23.  Paragraph  (d)  of  §  883.312  is 
revised  to  read  as  follows: 

§883.312    Ott>«r  Federal  requirements. 

•  •  »  ♦  » 

(d)  Davis-Bacon  and  related  Acts. 
Participation  in  this  program  requires 
that  not  less  than  the  wages  prevailing 
in  the  locality,  as  predetermined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a-276a- 
5],  be  paid  to  ail  laborers  and  mechanics 
(other  than  volunteers  under  the 
conditions  set  out  in  24  CFK  part  70) 
who  ar?  employed  in  the  development  of 
any  new  construction  or  substantial 
rehabilitation  project  with  nine  or  more 
assisted  units,  and  requires  compliance 
with  all  related  rules,  regulations  and 
requirements. 


PART  884— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM. 
NEW  CONSTRUCTION  SET-ASIDE  FOR 
SECTION  515  RURAL  RENTAL 
HOUSING  PROJECTS 

24.  The  auLhonty  citation  for  part  884 
contmues  to  read  as  follows: 

Authority:  Sees.  3,  5.  and  8,  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a.  1437c. 


and  1437f):  sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  US  C. 
3535(d)). 

25.  Paragraph  (d)  of  S  884.113  is 

revised  to  read  as  follows: 

§  894.113    Other  Federal  requirements. 
***** 

(d)  Davis-Bacon  wage  rates.  Not  less 
than  the  wages  prevailing  in  the  locality, 
as  predetermined  by  the  Secretary  of 
Labor  pursuant  to  the  Davis-Bacon  Act 
(40  U.S.C.  276a-276a-5).  shall  be  paid  to 
all  laborers  and  mechanics  (other  than 
volunteers  under  the  conditions  set  out 
in  24  CFR  part  70)  who  are  employed  in 
the  development  of  any  new 
construction  project  with  nine  or  more 

assisted  units. 

•  *        *        *        • 

28.  Paragraph  (b)(5)  of  §  884.207  is 
revised  to  read  as  follows: 

5  884  207    Submission  of  acceptar>ce  of 
notification  and  cenlfication  of  compliance. 

•  •         •         *         • 

(b) 


(5)  Not  less  than  the  wages  prevailing 
in  the  locality,  as  predetermined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a-276a- 
5),  will  be  paid  to  all  laborers  and 
mechanics  (other  than  volunteers  under 
the  conditions  set  out  in  24  CFR  part  70) 
who  are  employed  in  the  development  of 
any  new  construction  project  with  nine 
or  more  assisted  units; 


Hours  and  Safety  Standards  Act  (40 
U.S.C.  327-333). 


PART  8«6-SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
SPECIAL  ALLOCATIONS 

29.  The  authority  citation  for  part  886 
continues  to  read  as  follows: 

Authority;  Sees.  3.  5,  and  8,  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a.  1437c. 
and  1437f):  sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 

3535(dl). 

30,  Paragraph  (c)(2j  of  §  886.313  is 
revised  to  read  as  follows: 

§  886.31 3    Other  Federal  requirements. 


(2)  Where  the  property  contains  nine 
or  more  units  to  be  assisted,  the 
requirement  to  pay  not  less  than  the 
wage  rates  prevailing  in  the  locality,  as 
predetermined  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act  (40  U.S.C. 
276a-276a-5)  to  all  laborers  and 
mechanics  (other  than  volunteers  under 
the  conditions  set  out  in  24  CFR  part  70) 
who  are  employed  in  the  rehabilitation 
work,  and  the  labor  standards 
provisions  contained  in  the  Contract 
Work  Hours  and  Safety  Standards  Act, 
Copeland  Anti-Kickback  Act,  and 
implementing  regulations  of  the 
Department  of  Labor. 


PART  885— LOANS  FOR  HOUSING 
FOR  THE  ELDERLY  OR  HANDICAPPED 

27.  The  authority  citation  for  part  885 
continues  to  read  as  follows: 

Authority:  Sec.  202,  Housing  Act  of  1959  (12 
U.S.C.  1701q):  sec.  8,  United  States  Housing 
Act  of  1937  (42  U.S.C  1437f).  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

28.  Paragraphs  (d)(1)  (i)  and  (ii)  of 

§  885.740  are  revised  to  read  as  follows: 

§  885.740    Other  Federal  requirements, 
•        *        *        *        • 

(d)  *  *  • 

(1)  *  *  * 

(i)  Not  less  than  the  wages  prevailing 
in  the  locality,  as  predetermined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276d-276a- 
5),  shall  be  paid  to  all  laborers  and 
mechanics  (other  than  volunteers  under 
the  conditions  set  out  in  24  CFR  part  70) 
who  are  employed  in  the  construction  or 
rehabilitation  of  the  project. 

(ii)  Contracts  involving  employment  of 
laborers  and  mechanics  shall  be  subject 
to  the  provisions  of  the  Contract  Work 


PART  88*-SUPP0RTlVE  HOUSING 
FOR  THE  ELDERLY 

31.  The  authority  citation  for  part  889 
continues  to  read  as  follows: 

.Authority:  Sec.  202,  Housing  Act  of  1959,  as 
amended  (12  U  S.C.  1701(q):  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  35351d)). 

32.  Paragraph  (d)  of  §  889.265  is 

revised  to  read  as  follows: 

§  889,265    Other  Federal  requirements 
•         »         •         •         ♦ 

(d)  Labor  standards.  (1)  Any  contract 
for  the  construction  (including 
rehabilitation)  of  affordable  housing 
with  12  or  more  units  assisted  with 
funds  made  available  imder  this  part 
shall  contain  a  provision  requiring  that 
not  less  than  the  wages  prevaiUng  in  the 
locality,  as  predetermined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a-276a- 
5),  shall  be  paid  to  all  laborers  and 
mechanics  (other  than  volunteers  under 
the  conditions  set  out  in  24  CFR  Part  70j 
who  are  employed  in  the  development  of 
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affordable  housing  involved,  and  such 
contracts  shall  also  be  subject  to  the 
overtime  provisions,  as  applicable,  of 
the  Contract  Work  Hours  and  Safety 
Standards  Act  (42  U.S  C.  327-333) 

(2)  Sponsors,  Owners,  contractors  and 
subcontractors  must  comply  with  all 
related  rules,  regulations,  and 
requirements. 


PART  890— SUPPORTIVE  HOUSING 
FOR  PERSONS  WITH  DISABILITIES 

33.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Authorit>':  Sec.  811  of  the  National 
Affordable  Housing  .Act  (42  L'.S.C.  60131,  and 
sec,  7(d).  Department  of  Housing  and  I'rhar 
Development  Act  (42  U.S  C,  3535(dl'i 

34.  Paragraphs  (d)  (1)  and  (2)  of 

§  890  260  are  revised  to  read  as  follows 

§  890.260    Other  Federal  requirements. 

•  «  •  *  « 

(d)  •  •  • 

(1)  Not  less  than  the  wages  prevailing 
in  the  locality,  as  determined  by  the 
Secretary  of  Labor  under  the  Davis- 
Bacon  Act  (40  U.S.C.  276a-276a-5).  must 
be  paid  to  all  laborers  and  mechanics 
employed  in  the  construction  (including 
rehabilitation)  of  the  project,  except 
where  HUD  waives  these  requirements 
for  voluntarily  donated  labor  under  24 
CFR  part  70. 

(2)  Contracts  involving  employment  of 
laborers  and  mechanics  shall  be  subject 
to  the  provisions  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  327-333). 


PART  905— INDIAN  HOUSING 
PROGRAMS 

35.  The  authority  citation  for  part  905 
continues  to  read  as  follows: 

Authority:  Sees,  201,  202.  203.  205,  United 
States  Housing  Act  of  193"  (42  U.S.C,  1437aa. 
143-bb.  1437CC.  1437ee];  sec.  "(b).  Indian  Self- 
Determmation  and  Education  Assistance  Act 
(25  U.S.C  450e(b)):  sec,  7{d),  Department  of 
Housing  and  Urban  Development  .Act  (42 
U  S.C,  3535(d1). 

36.  Paragraphs  (c)(1)  and  (2)  of 

§  905.120  are  reused  to  read  as  follows: 

§  905. 1 20    Compliance  with  other  Federal 

requirement*. 

*         •         •         *         « 

(c)  Wage  rates  for  laborers  and 
mechanics.  (1)  With  respect  to 
construction  work  on  a  project, 
including  a  modernization  project 
(except  for  nonroutine  maintenance 
work,  as  described  in  paragraph  (b)  of 
the  definition  in  §  905,102),  the  IHA  and 
its  contractors  shall  pay  not  less  than 


the  wages  prevailing  in  the  locality,  as 
predetermined  by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C,  276a-276a-5),  to  all  laborers  and 
mechanics  (other  than  volunteers  under 
the  conditions  set  out  in  24  CFR  part  "0) 
who  are  employed  by  an  IHA  or  its 
contractors  for  work  or  contracts  over 
$2000 

(2)  With  respect  to  all  mair.tf.'nance 
work  on  a  project,  including  nonroutine 
maintenance  work  (as  described  in 
paragraph  (b)  of  the  definition  in 
§  905-102)  on  a  miOdemization  project, 
the  IHA  and  its  Lontractors  shall  pay 
not  less  than  the  wages  prevailing  in  the 
locality,  as  determined  or  adopted  (after 
a  determination  under  state.  Tribal  or 
local  law)  by  HUD  pursuant  to  section 
12  of  the  United  States  Housing  Act  of 
1937,  to  all  laborers  iinH  mechanics 
(other  than  volunteers  under  the 
circumstances  set  out  m  24  CFR  part  70) 
who  are  employed  by  an  IHA  or  its 
contractors 


PART  941— PUBLIC  HOUSING 
DEVELOPMENT 

37.  The  authority  citation  for  part  941 
continues  to  read  as  follows. 

Authority:  Sees  4.  5.  and  9  of  the  U.S. 

Housing  Act  of  193~  [42  U.S.C,  1437b,  1437c, 
and  143''gj:  sec,  "(dj.  Department  of  Housing 
and  Urban  Development  Act,  (42  U.S.C. 

3535(d)j. 

37a.  Paragraph  (d)  of  §  941.208  is 

revised  to  read  as  follows: 

§941.208     Other  Federal  requirements 
»  •  ■  •  * 

(d)  Prevailing  wages.  Participation  in 

this  program  requires  that  not  less  than 
the  wages  prevailing  in  the  locality,  as 
determined  by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (40 
use  2:'6a-276a-5).  shall  be  paid  to  all 
laborers  and  mechanics  (other  than 
volunteers  under  the  conditions  set  out 
in  24  CFR  Part  70)  who  are  employed  in 
the  development  of  a  project.  All 
architects,  technical  engineers, 
draftsmen  and  technicians  (other  than 
volunteers  under  the  conditions  set  out 
in  24  CFR  part  70]  shall  be  paid  not  less 
than  the  wages  prevailing  in  the  locality 
as  determined  or  adopted  by  HUD  (42 
U.S  C,  1437J)  Prevailing  wages 
determined  under  State  law  are 
inapplicable  under  the  circumstances 
set  out  in  5  941.503(d). 


PART  961— PUBLIC  HOUSING  DRUG 
ELIMINATION  PROGRAM 

38.  The  authorit}'  citation  for  part  961 
continues  to  read  as  follows: 


Aulbonty:  Section  512"  F^jblic  Housing 
Drug  Eluminalion  Act  of  1988  (42  U.S.C.  11901 
f  seq  I  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.SC.  3535{dl). 

39.  In  S  961.40.  paragraph  (a)f2l 
introductory  text  is  revised  and  a  r  r« 
paragraph  (a)(2){iii)  is  added,  as  follows: 

f  96 1  40     Other  Federal  reaulrerT>*nl*. 

(a)  •  •  • 

(!)••• 

(2)  The  provisions  of  paragraph  (a)  of 
this  section  shall  not  apply  to  labor 
contributed  under  any  of  ^e  following 
circumstances: 
•        •        «        •        •  ^ 

(iii)  Labor  is  performed  by  volunteers 
under  the  conditions  set  out  in  24  CFR 
part  70. 


PART  968— PUBLIC  HOUSING 
MODERNIZATION 

40.  The  authority  citation  for  part  966 

cnr'inues  to  read  as  follows: 

^ulhonty:  Sees.  6  and  14,  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437d  and 
14371);  sec.  7(d],  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

41.  Paragraphs  (e)(1).  (e)(2)  and  (f)  of 
§968110  pre  revised  to  read  as  follows: 

§  968  1  to     Other  program  requirements 

(e)  Wage  rates.  (1)  Davis-Bacon.  With 
respect  to  modernization  work  or 
contracts  over  $2,000  (except  for 
nonroutine  maintenance  work),  all 
laborers  and  mechanics  (other  than 
volunteers  under  the  conditions  set  out 
in  24  CFR  part  70)  who  are  employed  by 
the  PHA  or  its  contractors  shall  be  paid 
not  less  than  the  wages  prevailing  in  the 
locality,  as  predetermined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a-276a- 
5). 

(2)  HUD-determined.  With  respect  to 
all  nonroutine  maintenance  work  or 
contracts,  all  laborers  and  mechanics 
(other  than  volimteers  under  the 
conditions  set  out  in  24  CFR  part  70) 
who  are  employed  by  the  PHA  or  its 
contractors  shall  be  paid  not  less  than 
the  wages  prevailing  in  the  locality,  as 
determined  or  adopted  by  HUD 
pursuant  to  section  12  of  the  United 
S'nTs  !1n::vng  .^ct  of  1937. 
•  •         •  .         • 

(f)  Technical  wage  rates.  All 
architects,  technical  engineers, 
draftsmen  and  technicians  (other  than 
volunteers  under  the  conditions  set  out 
in  24  CFR  part  70)  who  are  employed  in 
the  development  of  a  project  shall  be 
paid  not  less  than  the  wages  prevailing 
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in  the  locaii';.   as  Ufnermined  or  adopted 
!sub8»~'q'j*'nt  'o  3  determination  under 
applicable  State  or  local  law)  by  HUD. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  82 

Protection  of  Stratospheric  Oiope 
(FRL-4125-2) 

agency:  Environmental  Protection 

Agency. 

agency:  Supplemental  proposed  rule. 

summary:  On  September  4, 1991,  EPA 
published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register 
concerning  the  protection  of 
stratospheric  ozone  (56  FR  43842).  That 
notice  proposed  standards  and 
requirements  regarding  the  servicing  of 
motor  vehicle  air  conditioners  and 
restrictions  on  the  sale  of  small 
containers  of  Class  I  or  Class  II 
substances  pursuant  to  section  609  of 
the  Clean  Air  Act  as  amended  (Act). 
The  September  4, 1991  proposal  would 
require  that  only  approved  equipment  be 
used  to  perform  service  for 
consideration  on  motor  vehicle  air 
conditioners.  Two  types  of  equipment 
could  be  approved;  equipment  that 
recovers  refrigerant  and  recycles  it  on- 
site  and  equipment  that  only  recovers 
refrigerant.  The  refrigerant  from  recover 
only  equipment  may  be  recycled  on-site 
or  sent  ofif-site  for  reclamation.  The 
Agency  proposed  a  standard  for 
recover/recycle  equipment  (proposed 
appendix  A),  but  reserved  proposing  the 
standard  for  recover  only  equipment 
pending  development  of  an  appropriate 
standard. 

Today's  supplemental  notice  proposes 
a  standard  for  approval  of  recover 
equipment.  This  proposed  standard 
follows  closely  the  Society  of 
Automotive  Engineers  (SAE)  draft 
"Standard  12209;  CFC-12  Extraction 
Equipment  for  Mobile  Automotive  Air 
Conditioning  Systems." 
dates:  Written  comments  on  this 
supplemental  proposed  rule  must  be 
received  on  or  before  May  22, 1992,  if  no 
hearing  is  held,  or  June  8. 1992,  if  a 
hearing  is  held.  EPA  will  conduct  a 
public  hearing  on  this  notice  if 
requested.  If  a  hearing  is  requested,  it 
will  be  held  on  May  12, 1992.  AH 
requests  for  a  hearing  should  be  made  to 
Lena  Nirk  at  (202)  260-7411  within  ten 
days  of  publication  of  this  notice. 
ADDRESSES:  Comments  on  this 
supplemental  proposed  rulemaking 
should  be  submitted  [in  duplicate  if 
possible]  to:  Public  Docket  No.  A-91-41. 
room  M-1500  (LE-131).  Waterside  Mall. 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW..  Washington.  DC 
2CW60.  The  docket  may  be  inspected 
from  8:30  a.m.  until  12  noon,  and  from 


1:30  pjn.  until  3  p.m..  Monday  through 
Friday.  A  reasonble  fee  may  be  charged 
for  copying  docket  materials.  A  hearing. 
if  requested,  will  be  held  at  the  EPA 
Auditorium.  401  M  Street,  SW., 
Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT. 

Lena  Nirk.  Stratospheric  Ozone 
Protection  Branch  Global  Change 
Division,  Office  of  Atmospheric  and 
Indoor  Air  Programs.  Office  of  Air  and 
Radiation,  ANR-445.  401  M  street  SW, 
Washington.  DC  20460.  (202)  260-7411 
SUPPt^MENTARY  INFORMATION: 

I.  Background 

Title  VI  of  the  Act  is  designed  to 
protect  the  stratospheric  ozone  layer. 
Section  609  of  the  Act  requires  the 
Administrator  to  promulgate  regulations 
establishing  standards  and  requirements 
regarding  the  servicing  of  motor  vehicle 
air  conditioners  by  November  15, 1991. 
On  September  4. 1991,  the  Agency 
published  the  proposed  rule 
implementing  this  section.  In  that  notice, 
the  Agency  proposed  establishing  two 
separate  standards  for  "approved 
refrigerant  recycling  equipment".  Only 
equipment  certified  as  meeting  the 
standards  is  approved  for  use  in  the 
servicing  of  motor  vehicle  air 
conditioners  under  section  609  of  the 
Act. 

One  standard  applies  to  recover/ 
recycle  equipment  that  extracts 
refrigerant  from  the  motor  vehicle  air 
conditioner  and  cleans  the  refrigerant 
on-site  (recover/recycle  equipment). 
Underwriters  Laboratory  ciurently 
certiHes  this  type  of  equipment  using  the 
standards  developed  by  the  Society  of 
Automotive  Engineers  (SAE).  These  SAE 
standards  cover  recommended  service 
procedures  for  the  containment  of  CFC- 
12  (SAE  J1989),  recycle  equipment  (SAE 
J1990).  and  a  purity  standard  for 
recycled  refrigerant  (SAE  11991).  EPA 
has  proposed  these  SAE  standards  as 
the  basis  for  certifying  recover/recycle 
equipment  (see  appendix  A  to  subpart  B, 
56  FR  43855.  September  4. 1991). 

The  second  standard  applies  to 
equipment  that  recovers  but  does  not 
recycle  refrigerant  (recover  only 
equipment).  The  refrigerant  from  these 
recover  only  machines  would  typically 
be  sent  off-site  for  purification,  but  it 
may  be  recycled  on-site  to  the  SAE  11991 
standard  of  purity.  In  the  September  4, 
1991  notice,  EPA  reserved  proposal  of 
the  recover  only  standard  pending  SAE 
completion  of  such  a  standard.  The  SAE 
has  now  submitted  the  draft  standard 
entitled  "SAE  12209:  CFC-12  Extraction 
Equipment  for  Mobile  Automotive  Air 
Conditioning  Systems"  to  the  Agency. 
Today's  supplemental  notice  proposes 


SAE  12209  as  the  standard  fcr 
certification  of  recover  only  equipment 
Ln  appendix  B  to  subpart  B.  The 
Agenry  8  editorial  comments  are 
included  in  the  standard  in  brackets. 

For  both  recover/recycle  equipment 
and  recover  only  equipment,  the 
"properly  using"  definition  in  the 
September  4, 1991  no:ice  applies.  Also, 
the  Agency  will  designate  independent 
standards  testing  organizations 
approved  to  certify  compliance  with  the 
standards  in  both  Appi^ndices^  The 
Septen-.ber  4,  1991  notice  discusses  the 
requirements  for  approval  of  such 
testi.ng  organizations. 

IL  Standard  for  Recover  Only 
Equipment 

The  standard  proposed  today  contains 
speciHcations  for  labeling  the  recovery 
equipment  once  it  is  certified,  safety 
requirements,  operating  instructions  and 
a  functional  description  of  the 
equipment,  including  hose  and  fitting 
specifications,  overfill  protection 
requirements  and  additional  storage 
tank  requirements.  The  standard 
requires  that  the  container  for  used 
rtfngc-iint  be  gray  with  a  yellow  top 
and  be  marked  in  black  print  "Dirty 
Refrigerant— Do  Not  Use  Without 
Recycling".  The  standard  states  that  the 
recovery  equipment  must  be  able  to 
separate  lubricant  and  recovered 
refrigerant  and  accuratoly  indicate  the 
amount  rem-oved  form  Lhe  air 
conditioning  system  in  order  to  assure 
that  the  proper  amount  of  lubricant  can 
be  returned  to  the  system. 

The  Act  states  that  standards 
developed  by  the  .Administrator  shall,  as 
a  minimum,  be  as  strmgent  as  SAE  J1990 
in  effect  es  of  the  date  of  November  15, 
1990.  The  St.indard  proposed  today  is 
equally  as  stringent  as  SAE  11390 
regarding  the  procedure  for  extracting 
refrigerant  and  separating  lubricant 
from  refrigerant.  It  offers  further 
specification  on  extraction  efficiency 
(referring  to  102  mm  of  mercury  versus 
the  more  general  statement  regarding 
removal  "to  a  vacuum").  Procedures  and 
requirements  regarding  unintentional 
releases  of  refrigerant  during  the 
extraction  process  are  equivalent  to 
SAE  J1990  and  because  recover  only 
equipment  does  not  purge  non- 
condensable  gases  from  the  refrigerant 
collected,  no  CFC-12  is  released  in  the 
process.  Refrigerant  removed  from 
motor  vehicle  air  conditioners  with 
recover  only  equipment  must  be  either 
recycled  on-site  to  the  S.\E  ]1991 
standard  of  punty  or  sent  off-site  to  a 
reclamation  facility  for  purification  to 
ARI  700-88.  a  higher  standard  of  purity 

than  SAE  J1991.  Requirements 
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concerning  reclamation  facilities  and 
their  ability  to  assure  that  refrigerant 
meets  the  ARJ  700-88  standard  of  purity 
will  be  addressed  in  the  section  606 
requirements. 

The  standard  proposed  today  as 
appendix  B  is  a  draft  SAE  recommended 
practice.  It  represents  a  consensus  of  the 
Intenor  Climate  Control  Committee  on 
SAE.  This  committee  is  made  up  of 
automotive  industry  experts,  equipment 
and  supply  manufacturers,  and  chemical 
producers.  SAE  prepared  the  standards 
(SAE  11989,  S.AE  11990,  S.AE  J1991)  in 
appendix  A  and  the  Agency  believes 
this  standard  is  consistent  with  the 
specifications  required  in  those 
standards  for  recovery.  The  Agency 
believes  this  standard  is  appropriate  for 
recovery  equipment  as  discussed  in  the 
September  4,  1991  purposed  regulation 
because  it  achieves  environmental 
protection  through  eff.cient  recovery  cf 
refrigerant  and  protects  automobile 
equipment  through  lubricant  removal 
mdication. 

EPA  understands  that  SAE  members 
are  currently  in  the  process  of  voting  on 
the  SAE  12209  standard  and  that 
changes  may  be  incorporated  into  the 
standard  in  this  process.  EPA  wiil 
consider  any  suggested  changes 
submitted  during  the  public  comment 
period  for  this  supplemental  proposal, 
whether  submitted  by  S.AE  or  the  public 
The  Agency  understands  the  miportance 
of  consistency  between  the  motor 
vehicle  air  conditioning  industry 
standards  and  standards  established  by 
the  Agency,  however  the  Agency 
reserves  the  right  to  oniy  adopt 
appropriate  changes  to  the  standard. 
The  Agency  would  like  to  clarify  that 
comments  on  this  proposal  should 
address  the  substance  of  this  proposal 
and  not  the  September  4.  1991  notice. 
The  agency  requests  comment  on  any 
p.'oblems  that  may  result  from,  proposing 
this  draft  indust.'^  standard  and  the 
technical  stringency  of  the  standard 
versus  the  SAE  J1990  standard.  Also,  the 
Agency  requests  information  on  the  cost 
of  recover  equipment. 

III.  Substantially  Identical  Equipment 

The  Act  states  that  equipment 
purchased  before  the  proposal  of 
rfgulations  under  this  section  shall  be 
considered  certified  if  it  is  "substantially 
identical"  to  approved  equipment.  Th.is 
applies  to  recover/recycle  equipment,  as 
well  as  recover  only  equipment. 

The  Agency's  views  on 
implementation  of  the  "substantially 
identical"  provision  are  discussed  in 
some  detail  in  the  September  4,  1991 
Notice.  In  general  EPA  proposes  to 
follow  the  same  basic  approach  in 
implementing  this  provision  for  recover 


only  equipment  as  for  recover/recycle 
equipment.  The  Agency  is  aware  that 
although  some  recover  only  machines 
have  been  sold,  until  recently 
manufacturers  of  these  machines  did  not 
have  the  opportunity  to  have  machines 
certified  as  the  standard  had  not  been 
developed.  As  proposed  by  the  Agency. 
recover  equipment  that  is  certified  to 
meet  the  proposed  standard  in  appendix 
B  will  be  "approved  equipment  "  Where 
the  models  sold  in  the  past  arc  the  same 
as  models  that  are  approved,  this 
equipment  will  be  considered 
substantially  identical  In  situations 
where  the  models  sold  were  net  the 
same  as  the  approved  model,  EPA  will 
consult  with  U.L.  and  other  approved 
independent  standards  testing 
organizations  to  evaluate  the  previously 
sold  equipment.  EPA  will  use  U  L  test 
data  and  any  additional  inform.ati.jn 
submitted  by  the  manufacturer  (process 
diagrams  and  lists  of  component,'*!  m  the 
evaluation.  EPA  will  maintain  a  list  of 
equipment  determined  to  be 
substantially  identical.  An  essential 
criteria  for  evaluation  is  that  equipment 
removes  refrigerant  as  effn  lently  as  the 
SAE  ]22()9  standard  and  separates 
lubricant  from  refrigerant.  The  Agency 
is  also  interested  in  ensuring  safety  in 
operation  of  the  equipment. 
Manufacturers  may  consider  the 
possibility  of  retrofit  kits  to  bring  the 
pre-certification  models  up  to  the 
performance  standard  of  certified 
models-  EP.A  would  require  that  fhn 
retrofit  kits  also  be  approved  by  an 
approved  independent  standards  testing 
organization  and  owners  of  equipment 
must  mdicate  in  their  certification  to  the 
Agency  (as  discussed  in  the  September 
4,  1991  proposal]  that  they  have 
fetrofiUed  equipment. 

EPA  is  aware  of  some  cases  in  which 
equipment  purchased  before  this 
supplemental  proposal  was  produced  by 
manufacturers  that  no  longer  make 
equipment.  In  situations  where 
equipment  was  purchased  without 
certification  and  no  model  by  that 
manufacturer  achieves  certification, 
EPA  will  evaluate  the  equipment  on  a 
model-by-model  basis.  Owners  of  the 
equipment,  if  they  can  not  contact 
manufacturers  to  determine  the  status  of 
equipment,  must  submit  process 
flowsheets  and  lists  of  components  and 
EPA  reserves  the  right  to  inspect  the 
equipment  and  request  samples  or 
refngerant  if  necessary.  The  address  for 
submittal  of  information  is;  My\Cs 
Recycling  Program  Manager 
Stratospheric  Ozone  Protection  Branch 
(A.NR-445),  US.  Environmental 
Protection  Agency.  401  M  Street  SW, 
Washington.  DC  20460.  Attention: 


Substantially  Identical  Equipment 
Review. 

EPA  will  maintain  a  very  strict  • 

interpretation  of  the  substantially 
identical  clause  in  order  to  protect  the 
air-conditioning  units  and  the  Integrity 
of  the  recycling  program.  EPA  requests 
comment  on  its  approach  to  the 
substantially  identical  clause,  the 
feasibility  of  the  approach  for  reviewing 
recover  only  equipment  and  the 
specifics  of  the  EPA  performance 
criteria  contained  in  the  standard. 

IV    .Additional  Information 

A.  Regulatory  Impact  Analysis 

Executive  Order  No.  12291  requires 
the  preparation  of  a  regulatory  impact 
analysis  for  major  rules,  defined  by  the 
order  as  those  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  In  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies,  or  geographic  industries;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Agency  determined  that  the 
September  4, 1991  proposed  regulation 
did  not  meet  the  definition  of  a  major 
rule  under  EO.  12291.  This  supplemental 
proposal  does  not  alter  that 
determinabon.  The  Agency,  however, 
has  prepared  an  analysis  to  assess  the 
impact  of  the  proposed  regulation  (see 
Costs  and  Benefits  of  MACs  Recycling, 
May  24, 1991)  which  is  available  for 
review  in  the  public  docket  for  this 
rulemaking.  This  supplemental  proposal 
does  not  impose  any  additional  burdens 
as  defined  by  E.0. 12291. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act,  6 
U.S.C.  S  601-61Z  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  §  604(a),  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  o!  an  agency  certifies  that  a 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  pursuant  to  5  U.S.C.  S  605(b). 

The  Agency  performed  an  initial 
regulatory  flexibility  analysis  for  the 
September  4. 1991  proposal  that  this 
-notice  supplements.  No  additional  RFA 
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need  be  prepared  for  this  supplemental 
proposal  because  the  details  of  this 
technical  appendix  did  not  alter  the 
original  analysis. 

C.  Papers- ork  Reduction  Act 

An  information  collection  request  was 
prepared  by  EPA  (ICR  No.  1432.07)  for 
the  September  4. 1991  proposal.  The 
contents  of  this  technical  appendix  do 
not  alter  that  analysis.  A  copy  of  the 
ICR  may  be  obtained  by  writing  to  the 
Information  Policy  Branch  (PM-223), 
U.S.  EPA.  401  M  Street  SW,  Washington, 
DC.  20460  or  by  calling  (202)  260-2740. 

List  of  Subjects  for  -10  CFK  P<.r*  32 

Chlorofluorocarbons.  Clean  Air  Act 
Amendments  of  1990.  Motor  vehicle  air 
conditioning.  Stratospheric  ozone  layer. 

Dated  April  14, 1992. 
William  K.  Reilly,  I 

Administmtor. 

For  the  reasons  set  out  in  the 
Preamble,  EPA  proposes  to  amend  40 

CFR  part  82  as  follows: 

PART  e2-PR0TECTI0N  OP 
STRATOSPHERIC  OZONE 

1.  The  Authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7671-7671q. 

2.  EPA  proposes  to  amend  part  82 
subpart  B,  proposed  at  56  FR  43842 
(September  4, 1991).  by  adding  appendix 
B.  to  read  as  follows: 

.XppendLx  B  to  Subpart  B — Staadard  for 
Recover  Equipmeot 

Draft  SAE  J2209,  issued  September,  1991 

S.\E  RECO.MMENDED  PRACTICE;  CFC-12 
EXTRACTION  EQUIPMENT  FOR  MOBILE 
AUTOMOTI\T  AIR  CONDITIONING 
SYSTEMS  ' 

1.0    Background 

CFCs  deplete  the  stratospheric  ozone  layer 
that  protects  the  Earth  against  harmful 
ultraviolet  radiation.  To  reduce  the  emissions 
of  CFCs,  the  1990  Clean  Air  Act  requires 
recycle  of  CFC-12  (R-12)  used  in  mobile  air 
conditioning  systems  to  eliminate  system 
venting  during  service  operations.  SAE  11990 
establishes  equipment  specifications  for  on- 
site  recovery  and  reuse  of  CFCs  in  mobile  A/ 
C  systems.  Establishing  extraction  equipment 
specifications  for  R-12  will  provide  service 
facilities  with  equipment  to  assure  that 
venting  of  refrigerant  will  not  occur. 

2.0    Scope 

The  purpose  of  this  document  is  to  provide 
equipment  specifications  for  CFC-12  (R-12) 
recovery  for  return  to  a  refrigerant 
reclamation  facility  that  will  process  it  to  ARI 


'  The  standard  reproduced  here  is  identical  to  the 
SAE  J2209  standard  submitted  to  the  Agency  in 
October.  1991  except  for  the  Agency's  editorial 
comments.  These  comments  appear  in  brackets. 


(Air-Conditioning  and  Refrigeration  Institute) 
standard  700-88  [in  effect  as  of  November  15. 
1990]  as  a  minimum.  It  is  not  acceptable  that 
the  refrigerant  removed  from  a  mobile  air 
conditioning  system  with  this  equipment  be 
directly  returned  to  a  mobile  air  conditioning 
system. 

This  information  applies  to  equipment  used 
to  service  automobiles,  light  trucks  and  other 
vehicles  with  similar  CFC-12  systems. 

3.0    Specification  and  General  Description 

3.1  The  equipment  must  be  able  to  extract 
CFC-12  from  a  mobile  air  conditioning 
system. 

3.2  The  equipment  discharge  or  transfer 
fitting  shall  be  unique  to  prevent  the 
unintentional  use  of  extracted  CFC-12  to  be 
used  for  recharging  auto  air  conditioners. 

3.3  The  equipment  shall  be  suitable  for 
use  in  an  automotive  service  garage 
environment  as  defined  in  6.8. 

3.4  Equipment  Certification.  The 
equipment  must  be  certified  by  Underwriters 
Laboratories  or  an  equivalent  certifying 
laboratory  to  meet  J2209. 

3.5  Label  Requirements.  The  equipment 
shall  have  a  label  "Design  Certified  by 
(company  name)  to  meet  SAE  12209  for  use 
with  CFC-12.  The  refrigerant  from  this 
equipment  shall  not  be  directly  used  in  a 
mobile  air  conditioning  system."  The 
minimum  letter  size  shall  be  bold  type  3mm 
in  height. 

4.0    Safety  Requirements 

4.1  The  equipment  must  comply  with 
applicable  federal,  state  and  local 
requirements  on  equipment  related  to  the 
handhng  of  R-12  material.  Safety  precautions 
[notices,  or  labels]  related  to  the  safe 
operation  of  the  equipment  shall  also  be 
prominently  displayed  on  the  equipment  and 
should  also  state  "Caution,  Should  be 
operated  by  certified  personnel."  The  safety 
identification  shall  be  located  on  the  front 
near  the  controls. 

4.2  The  equipment  must  comply  with 
applicable  safety  standards  for  electrical  and 
mechanical  requirements. 

5.0    Operating  Instructions 

51    The  equipment  manufacturer  must 
provide  operating  instructions,  necessary 
maintenance  procedures  and  source 
information  for  replacement  parts  and  repair. 

5.2    The  equipment  must  prominently 
display  the  manufacturer's  name,  address 
and  any  items  that  require  maintenance  or 
replacement  that  affect  the  proper  operation 
of  the  equipment.  Operation  manuals  must 
cover  information  for  complete  maintenance 
of  the  equipment  to  assure  proper  operation. 

6.0    Functional  Description 

6,1    The  equipment  must  be  capable  of 
insuring  recovery  of  the  CFC-12  from  the 
system  being  serviced  by  reducing  the  system 
pressure  below  atmospheric  to  a  minimum  of 
102  mm  of  mercury.  To  prevent  system 
delayed  outgassing.  the  unit  must  have  a 
device  that  assures  that  the  refrigerant  has 
been  recovered  from  the  air  conditioning 
system. 

6.1.1    The  testing  laboratory  certification 
of  the  equipment  capability  is  required  which 
shall  process  contaminated  refrigerant 
samples  at  specific  temperatures. 


6  2  Con;arr.ir,ated  CFC-12  samples  shdU 
bf  processed  at  ambient  temperatures  of  10 
a.-.d  49  [degrees)  Centigrade 

6  2  1     Confaminated  CFC-12  sample.  [6.2.2 
deleted]  Standard  contaminated  CFC-12         ^ 
refrigerant,  13.6  Kg  sample  size,  shall  consist 
of  liquid  CFC-12  with  100  ppm  (by  weight) 
moisture  at  21  C  and  45,000  ppm  (by  weight) 
mineral  oi!  525  SUS  nominal  and  770  ppm  (by 
weight)  of  noncondensable  gases  (air). 

6.3     Portable  refillable  containers  used  in 
conjunction  with  this  equipment  must  meet 
applicable  [Department  of  Transportation] 
DOT  standards. 

6.3.1  The  container  color  must  be  gray 
with  yellow  top  to  identify  that  it  contains 
used  CFC-12  refrigerant,  it  must  be 
permanently  marked  on  the  outside  surface  in 
black  print  at  least  20  m.m  high  "Dirty 
Refingerant— Do  Not  Use  Without  Recycling." 

6.3.2  The  portable  refiUable  container 
shall  have  a  SAE  ^lo  flare  male  thread 
connection  as  identified  in  S.AE  J639  CFC-12 
high  pressure  charging  valve.  [EPA  questions 
the  reference  to  figure  2  since  no  figure  is 
provided] 

6.3.3  During  operation  the  equipment  shall 
provide  overfill  protection  to  assure  that  the 
storage  container,  internal  or  external,  liquid 
fill  does  not  exceed  80<%  of  the  tank's  rated 
volume  at  21  C  per  DOT  standards,  CFR  Title 
49.  section  173.304  and  the  American  Society 
of  Mechanical  Engineers. 

[6,4]    Additional  Storage  Tank 
Requirements. 

[6.4.1]    The  cylinder  valve  shall  comply 
with  the  standard  for  cyUnder  valves,  UL 
1769. 

[6.4.2]    The  pressure  relief  device  shall 
comply  with  the  pressure  relief  device 
standard  part  1 — cylinders  for  compressed 
gases,  CGA  pamphlet  S-1.1. 

[6.4.3]    The  container  assembly  shall  be 
marked  to  indicate  the  first  retest  date  which 
shall  be  5  years  after  date  of  manufacture. 
The  marking  sha!'  indicate  that  retest  must 
be  performed  every  subsequent  five  years. 
The  marking  shall  be  in  letters  at  least  6  mm 
high. 

6.5  All  flexible  hoses  must  meet  SAE 
J219e  standard  for  service  hoses. 

6.6  Service  hoses  must  have  shut  off 
devices  located  within  30  cm  of  the 
cormection  point  to  the  system  being  serviced 
to  minimize  introduction  of  non-condensable 
gases  into  the  recovery  equipment  and  the 
release  of  the  refrigerant  when  being 
disconnected. 

6.7  The  equipment  must  be  able  to 
separate  the  lubricant  from  the  recovered 
refrigerant  and  accurately  indicate  the 
amount  removed  from  the  system  during 
processing  in  30  ml  units. 

6.7.1  The  purpose  of  indicating  the 
amount  of  lubricant  removed  is  to  assure  that 
a  proper  amount  is  returned  to  the  mobile  air 
conditioning  system  for  compressor 
lubrication. 

6.7.2  Refrigerant  dissolved  in  this 
lubricant  must  be  accounted  for  to  prevent 
system  lubricant  overcharge  of  the  mobile  air 
conditioning  system. 

6.7.3  Only  new  lubricant,  as  identified  by 
the  system  manufacturer,  should  be  replaced- 
in  the  mobile  air  conditioning  system. 
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6  "  4     Rrmoved  lubricant  frtm  '.he  sv8h"n 
and,  or  the  equipment  shall  be  diSDi-scd  of  in 
accorddnce  w;th  applicable  fed-irji!  s'btp  and 
]oca\  p'ocpd'jrfs  and  rer.:!nt:<irs 

6  8    The  et;-.;'C"~:pn'  -■,<;;  h"'-  i,  apableof 
con!;r'  in;,:s  opf.-i'if,!"  in  STibier.t 
[tenipf-,.'ur(-'i  o^  10  C  'n  4'-  C  degrees  and 
comply  with  6  1 

6.9    Thr  equip-ieni  snc^id  be  compatible 
v\  ;r  >  ak  detection  material  that  may  be 
present  m  the  mobile  air  conditioning  system. 

7.0    For  test  validation,  the  equipment  is  to 
be  operated  according  to  the  manufacturer's 
instructions. 

8.0  This  recommended  practice  will 
become  a  J  standard  one  year  after  first 
publication. 

IFR  Doc.  92-9222  Filed  4-21-92;  8:45  am| 
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DEPARTWENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

1992  Assessment  Rates  for  Operation 
and  Maintenance  of  the  Salt  River 
Indian  Irrigation  Project,  Maricopa 
County,  AZ 

AQENCV:  BurerHu  o^  Indian  Affairs. 

Interior 

ACnON:  Notice  of  rate  change. 

summary:  The  purpose  of  this  docximent 
1 3  to  give  the  public  notice  of  the  current 
assessment  rates  for  operating  and 
maintaining  the  Salt  River  Indian 
Irrigation  Project  The  assessment  rates 
are  based  on  a  prepared  estimate  of  the 
cost  of  normal  operation  and 
maintenance  of  the  irrigation  project. 
Normal  operation  and  maintenance  is 
defined  as  the  cost  of  all  activities 
involved  in  delivering  irrigation  water, 
including  pumped  water  and 
maintaining  the  facilities,  for  the  year. 

The  Salt  River  Pima-Maricopa  Indian 
Community  Water  Rights  Settlement 
.^ct  of  1988  became  effective 
approximately  December  9, 1991.  That 
settlement  changed  the  assessed 
acreage.  No  process  was  defmed  by  the 
parties  to  the  settlement,  that  the  Area 
Director  is  aware  of,  to  address  his 
responsibility  in  accordance  vdlh  25 
CFR  part  171  to  announce  the  annual 
assessment  rate.  T^ierefore,  his  staff  has 
provided  the  Community  a  detailed 
estimate  of  the  cost  to  operate  the  Salt 
p  ,  ,..  p>-..,pct  for  the  1992  Calendar  Year 
a-a  ■..".e  Community  has  responded  with 
p-jposed  assessment  rates. 

T"e  assessment  rate  is  $50  per  acre 
';.  as>::  a.-d  entitles  the  payer  to  3  acre 
fee?  of  water  per  acre  The  spill  water 
rate  13  S9  per  acre  foot.  Excess  water 
[bey'?nd  the  3  acre  feet  per  acre  when  no 
spl!  water  is  available)  rate  is  $35  per 
acre  foot.  The  acreage  used  to  determine 
•he  assessment  rate  includes  the  total 
acreage  leased  for  fanning  at  this  time, 
7649  acres. 

Enrolled  Community  members 
irrigating  their  own  property  will  be 
charged  $10  per  acre  foot  of  water 
dehve-ed  to  their  property.  They  will  not 
be  charged  the  assessment  rate. 

The  Settlement  causes  all  sources  of 
water  to  belong  to  the  Community  to  be 
distnbuted  wherever  they  direct  below 
the  Anzona  Canal.  The  Community  is 
expected  to  take  over  the  operation  and 
mamtenance  of  the  Project  in  the  future, 
therefore  this  cooperative  effort  appears 
appropriate. 

DATES:  The  rates  stated  in  this  public 
rotice  became  effective  January  1, 1992. 
find  will  remain  in  effect  until  the 
Community  takes  over  the  Salt  River 


Indian  Irrigation  Project  or  until  changed 
by  action  of  the  Area  Director. 

FOB  FUWTMER  tNFCWMATlON  COtfTACT; 

Super-nt-nden:.  Sait  tCver  .Agency. 
Route  1.  Box  117.  Scottsdale,  Arizona 
r.^~-)fi,  telfphore  COM  'mz]  640-284: 
SUPPUfMENTARV  INFOflMATION;  The 

authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Intenor  by 
5  U.S.C  301  and  the  Act  of  August  14, 
1914  (38  Stat,  583,  25  U.S.C.  385). 

The  1991  basic  operation  and 
maintenance  charges  were  calculated 
using  the  estimated  operation  and 
maintenance  costs  for  calendar  year 
1991  and  dividing  that  amount  by  the 
historic  "assessable"  acres.  Additional 
sources  of  water  beyond  Bartlett  Dam 
and  the  Kent  Decree  were  delivered  at 
actual  cost.  The  year  began  with  a 
serious  drought  situation.  Nearly  the 
highest  amount  of  rain  ever  recorded  for 
Phoenix  in  March  occurred  in  1991.  As  a 
result,  more  water  was  delivered  for  the 
assessment  rate  than  anticipated 
(approximately  3  acre  feet  per  acre)  and 
most  of  the  alternative  sources  were  not 
required. 

The  basic  1991  assessment  rate  was 
$38  per  acre  and  included  delivery  of  2 
acre  feet  per  acre  of  water.  The  rale  for 
the  next  1.25  acre  feet  ordered  beyond 
the  2  included  in  the  basic  assessment 
was  S43.  The  rate  for  delivery  of  Central 
Arizona  Project  water,  if  ordered,  was 
$48.41  for  the  first  a7  acre  foot  and 
$51.88  for  the  next  0.7  acre  foot  Spill 
water  was  not  charged  against  the 
apportionment  and  was  delivered  for  $9 
per  acre  foot 

There  was  some  confusion  at  the 
beginning  of  this  year.  There  was  no 
process  identified  in  the  Salt  River 
Pima-Maricopa  Indian  Community 
Water  Rights  Settlement  Act  of  1988  for 
notification  and  declaration  that  the 
"Effective  Date"  had  occurred.  The  last 
activity  required  in  the  Act  was 
concluded  December  9. 1991.  At  that 
time,  the  Community  became  entitled  to 
a  number  of  new  sources  of  water 
(phased  in)  for  use  both  north  and  south 
of  the  canal  on  all  irrigable  acres.  The 
former  "assessed"  lands  became 
history.  In  addition,  nearly  all  available 
sources  of  water  belong  to  the 
Community  (they  do  not  have  to  buy 
them  at  different  rates  like  in  1991). 

The  decisions  reported  in  this 
pubhcation  represent  concurrence  on 
the  part  of  the  parties  involved  that  the 
leaseholders  and  Conrmiunity  members 
can  farm  and  the  Project  can  complete 
basic  operation  and  maintenance  with 
these  rates  in  1992.  These  decisions 
were  agreed  to  April  1, 1992,  at  the 
Conmiunity  headquarters.  Participants 
included:  Community  leaders. 


Community  staff,  BLA  Area  Office  and 
Salt  River  Agency  staff,  leaseholders 
and  Community  farmers. 

It  was  agreed  at  that  meeting  that 
funds  collected  beyond  the  minimum 
required  to  operate  the  Project  would  be 
used  to  install  more  canal  measuring 
structures,  replace  obsolete 
maintenance  equipment  and  improve 
the  weed  control  process.  It  was  also 
agref?d  that  meetings  between  interested 
parties  to  the  Poject  would  continue  at 
approximately  monthly  intervals  to 
report  on  Project  activities  and  finances, 
discuss  potential  improvements  in 
operations  and  sources  of  other 
resources;  begin  setting  rates  for  1993, 
and  establish  a  process  for  transfer  of 
the  Project  to  the  Community  when  they 
are  ready.  The  Superintendent  will  be 
responsible  for  arranging  these  meetings 
during  \991. 

Salt  River  Indian  Irrigation  Project  1992 
Operation  and  Maintenance  Assessment 
Rates 

Basic  Assessirer.t 

The  basic  operation  and  maintenance 
rate  against  the  leased  farmland  in  the 
Salt  River  Irrigation  Proiecl  to  which 
water  can  be  delivered  through  the 
irrigation  project  works  is  hereby  fixed 
at  the  rate  of  S50  per  acre  for  delivery  of 
3  acre  feet  of  water  Imgation  water  will 
not  be  delivered  until  the  basic 
operation  and  maintenance  assessments 
are  made,  Payment  of  the  basic 
assessment  may  be  made  in  two 
installments  if  the  leaseholder's  past 
accounts  are  in  good  standing-  The  first 
half  {S25  per  acre]  by  May  1,  1992.  and 
the  second  half  by  July  1. 1992. 

The  rate  for  excess  water  will  be  S35 
per  acre  foot.  The  rate  for  spill  water 
will  be  S9  per  acre  foot  Spill  water  will 
not  be  charged  against  the 
appo-tionment  of  three  acre  feet  per 
acre  this  year  Since  spill  water  is  no 
longer  "free  "  to  trie  Community,  as  a 
result  of  the  Act.  in  future  years  it  may 
NOT  be  accounted  for  or  charged  in  this 
manner. 

Community  Members 

Enrolled  members  of  the  Community 
and  their  spouses  who  farm  their  ovm 
land  will  not  be  subject  to  the  basic 
assessment  rate-  Tney  may  purchase 
water  at  the  rate  of  $10  per  acre  foot. 
They  may  purchase  spii!  water,  if 
available,  for  S9  per  acre  foot.  Payment 
will  be  required  at  the  time  of  the  order. 

Municipal  and  Industrial 

The  rate  for  delivery  of  water  for 
Municipal  and  Industrial  purposes  is 
hereby  fixed  at  $85  per  acre  foot 
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Interest  and  penaltv  fees  \\ 
assessed,  where  required  bv 
delinquent  operation  and  mamtenan:  e 
assessment  charges  as  prescribed  in  the 
Code  of  Federal  Regulations,  titlp  4,  part 
1  C  Federal  Claims  Collection     ^ 


Standards;  d: 
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1  Supplement  3, 


part  3.8,  Debt  Coliectiun  Procedures. 

Delivery  of  Water 

Delivery  of  water  shall  be  made  to  all 
tracts  of  land  for  which  the  basic 
assessment  is  paid  and  water  delivery 
rates  are  paid  as  set  for  the  year  1992 
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and  until  further  notice  as  long  as  the 
Bureau  of  Indian  Affairs  operates  the 
Salt  River  Indian  Irrigation  Project. 

Dated:  April  8. 1992. 
Wilson  Barber,  |r., 

Phoenix  Area  Director. 

(PR  Doc.  92-9314  Filed  4-21-92;  8;45  am) 
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DEPARTME^^r  of  health  and 

HUMAN  SERVICES 

National  Institutes  of  Health 

Recombinant  DNA  Research,  Actions 
Under  the  Guidelines 

agency:  National  Institutes  of  Health. 
P^^S  DHHS. 

action;  Notice  of  Actions  Under  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 

SUMMABV.  This  notice  sets  forth  eight 
actions  to  be  taken  by  the  Director, 
National  InsUtutes  of  Health  (NIH), 
under  the  May  7, 1986.  NIH  GuideUnes 
for  Research  Involving  Recombinant 
DN'A  Mnlpcuies  fSl  FR  169581. 
FOR  FURTHER  INFORMATION  CONTACT. 

Additional  information  can  be  obtained 
from  Dr.  Nelson  A.  Wivel.  Director, 
Office  of  Recombinant  DNA  Activities 
(ORDA).  Office  of  Science  Policy  and 
Legislation,  National  Institutes  of 
Health,  building  31,  room  4B11, 
Bethesda,  Maryland  20892,  (301)  496- 
9B38. 

SUW>LEMENTARV  INFORMATION:  Today 
t:^:::  .-.z'    "?  h:-    ■    •=■  promulgated 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 
These  eight  proposed  actions  were 
pub'is'^ed  for  comment  in  the  Federal 
Register  of  July  2, 1991  (56  FR  30398). 
September  3, 1991  (58  FR  43686). 
November  4, 1991  (56  FR  56415),  and 
January  3, 1992  (57  FR  316)  reviewed  and 
recommended  for  approval  by  the  NIH 
Recombinant  DNA  Advisory  Committee 
(RAG)  at  its  meeting  on  February  10-11, 

■\QQ2 

I  Back  around  information  and 
Decisions  on  Actions  Under  the  NIH 

Guidelines 

A.  Addition  of  Appendix  D-XXIV  to  the 
NIH  Cuidelinei 

In  a  letter  dated  October  18. 1991,  Dr. 
Gary  ).  Nabel  of  the  University  of 
Michigan  Medical  School.  Ann  Arbor, 
Michigan,  indicated  his  intention  to 
submit  a  human  gene  therapy  protocol 
to  the  Human  Gene  Therapy 
Subcommittee  (HGTS)  and  the  RAG  for 
formal  review  and  approval.  The  title  of 
this  protocol  is:  "Immunotherapy  of 
Malignancy  by  In  Vivo  Gene  Transfer 
into  Tumors."  This  request  was 
published  for  comment  in  the  Federal 
Register  on  November  4, 1991  (56  FR 
56415). 

The  protocol  was  reviewed  during  the 
Human  Gene  Therapy  Subcommittee 
(HGTS)  meeting  on  November  21-22. 
1991.  Provisional  approval  was  given 
with  the  following  conditions:  (i)  Amend 
consent  form  regarding  possibility  of 


sensitization  to  the  human  antigen:  (li) 
expand  the  clinical  protocol  regarding 
the  number  of  biopsies:  (iii)  make 
available  the  nucleotide  sequence 
analysis  of  the  total  construct  of  the 
vector,  and  (iv)  provide  clarification 
concerning  the  status  of  DNA 
integration  in  tumor  cells.  Dr.  Nabel 
submitted  the  requested  documentation 
to  ORDA.  The  protocol  was  then 
forwarded  to  the  RAG  for  consideration 
during  the  February  10-11. 1992. 
meeting.  This  request  was  published  for 
comment  in  the  Federal  Register  on 
January  3. 1992  (57  FR  316). 

During  the  meeting  on  February  10, 
1992.  the  RAG  met  to  review  the 
protocol  and  recommendations  from  the 
HGTS.  A  modification  was  requested  to 
the  patient's  informed  consent  document 
in  the  Description  of  Treatment  or 
Procedures  to  be  Undertaken  section. 
The  revised  wording  in  the  consent  form 
is  to  read  as  follows: 

"By  using  techniques  in  the  laboratory  it  is 
now  possible  to  prepare  large  amounts  of 
human  DNA  or  genetic  material  and  bacteria. 
This  DNA  will  be  mixed  with  fat  bodies 
called  liposomes,  and  we  plan  to  transport 
the  mixture  Into  your  tumor  by  a  bacterial 
carrier  or  delivery  system. 

Also  included  in  this  package  is  a  separate 
bacterial  gene  which  helps  us  trace  the 
location  of  the  DNA  hposome  mixture.  Once 
introduced  into  the  tumor  the  DNA  produces 
a  protein  which  stimulates  tissue  rejection. 
This  protein,  known  as  HLA-B7,  causes  the 
cells  which  will  contain  it  to  be  recognized  as 
a  foreign  enemy  by  your  immune  system. 

The  purpose  of  our  study  is  to  determine 
whether  this  treatment  will  induce  the  cells  of 
your  immune  system,  known  as  lymphocj'tes, 
to  attack  and  kill  your  tumor." 

The  RAG,  by  a  vote  of  13  in  favor,  0 
opposed  and  1  abstention,  approved  the 
protocol.  The  following  section  may  be 
added  to  Appendix  D: 

Appendix  O-XXIV 

Dr.  Gary  J.  Nabel  of  the  University  of 
Michigan  Medical  School,  Ann  Arbor, 
Michigan,  can  conduct  gene  therapy 
experiments  on  twelve  patients  with 
melanoma  or  adenocarcinoma.  The  patient 
population  will  be  limited  to  adults  over  the 
age  of  18  and  female  patients  must  be 
postmenopausal  or  have  undergone  tubal 
ligation  or  orchiectomy.  The  patient's  immune 
response  will  be  stimulated  by  the 
introduction  of  a  gene  encoding  for  a  Class  I 
MHC  protein,  HLA-B7,  in  order  to  enhance 
tumor  regression.  DNA/liposome-inediated 
transfection  techniques  will  be  used  to 
directly  transfer  the  foreign  gene  into  tumor 
cells.  HLA-B7  expression  will  be  confirmed 
in  vivo  and  the  immune  response  stimulated 
by  the  expression  of  this  antigen  will  be 
characterized. 

These  experiments  will  be  analyzed  for 
their  efficacy  in  treating  cancer. 


i  accept  this  recommendation  and 
appendix  r>-XXIV  of  the  NIH  Guidelines 

will  be  added  accordingly. 

B.  Addition  of  Appendix  D-XXV  to  the 
NIH  Guidelines 

In  a  letter  dated  October  10,  1991.  Dr. 
Kenneth  Cornetta  of  Indiana  University, 
Indianapolis,  Indiana,  indicated  his 
intention  to  submit  a  human  gene 
transfer  protocol  to  the  HGTS  and  the 
RAC  for  formal  review  and  approval. 
The  title  of  this  protocol  is:  "Retroviral- 
Mediated  Gene  Transfer  of  Bone 
Marrow  Ceils  During  .AutoloROus  Bone 
Marrow  Transplantation  for  Acule 
Leukemia."  This  request  was  published 
for  comment  in  the  Federal  Register  on 
November  4.  1991  (56  FR  56415). 

The  protocol  was  reviewed  during  the 
HGTS  meeting  on  November  21-22, 

1991.  Provisional  approval  was  given 
with  the  following  conditions;  (1)  .Amend 
the  consent  form  regarding  the  possible 
benefit  of  the  introduction  of  the  gene: 
(ii)  amend  the  consent  form  regarding 
compensation  to  the  patient  related  to 
the  research  aspects  of  the  protocol;  (iii) 
demonstrate  that  the  transduced 
leukemic  cells  will  survive  the  freezing 
process:  and  [iv]  add  a  statistical 
section  that  addresses  the  interpretation 
of  recurrence  of  disease  in  labeled  bone 
marrow  specimens:  it  is  important  to 
determine  how  many  cells  contribute  to 
a  relapse.  Dr.  Cornetta  submitted  the 
requested  documentation  to  ORD.A.  The 
protocol  was  then  forwarded  to  the  RAC 
for  consideration  during  the  Ftbruarj' 
10-11. 1992,  meeting.  The  request  was 
published  for  comment  in  the  Federal 
Register  on  January  3,  1992  (57  FR  316). 

During  the  meeting  on  February  11. 

1992.  the  R.A.C  met  to  review  the 
protocol  and  recommendations  from  the 
HGTS.  It  was  decided  that  the  issues 
raised  by  the  HGTS  had  been 
adequately  addressed.  The  RAC.  by  a 
vote  of  15  in  favor.  1  opposed,  and  no 
abstentions,  approved  the  protocol.  The 
following  section  may  be  added  to 
appendix  0: 

Appendix  D-XXV 

Dr  Kenneth  Cornetta  of  Indiana 
University.  Indianapolis,  Indiana,  can 
conduct  gene  transfer  expenments  on  up  to 
10  patients  with  acute  myelogenous  leukemia 
(AML)  and  up  to  10  patients  with  acute 
lymphocytic  leukemia  (ALL).  The  patient 
population  will  be  limited  to  persons  between 
18  and  65  years  of  age.  Using  the  L.\'L-6 
vector,  autologous  bone  marrow  cells  will  be 
marked  with  the  neomycin  resistance  gene. 
Gene  marked  and  untreated  bone  marrow 
cells  will  be  reinfused  at  the  time  of  bone 
marrow  transplantation.  Patients  will  then  be 
monitored  for  evidence  of  the  neomycin 
resistance  gene  m  peripheral  blood  and  bone 
marrow  ceiis  m  order  to  determine  whether 
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relapse  of  their  disease  is  a  result  of  residual 
malignant  cells  remaining  in  the  harvested 
marrow,  or  inadequate  ablation  of  the  tumor 
cells  by  chemotherapetitjc  agents. 
Determining  the  source  of  relapse  may 
indicate  whether  or  not  purging  of  the  bone 
marrow  is  a  necessary  procedure  for  these 
leukemia  patients.  Further  studies  will  be 
performed  in  order  to  determine  the 
percentage  of  leukemic  cells  that  contain  the 
LN'L-6  vector  and  the  clonahty  of  the  marked 
cells. 

I  accept  this  recommendation  and 
Appendix  D-XXV  of  the  NIH  Guidelines 
vviU  be  added  accordingly. 

C.  Addition  of  Appendix  D~XXVI  to  the 
NIH  Guidelines 

In  a  letter  dated  October  15. 1991.  Dr. 
lames  S.  Economou  of  the  University  of 
California,  Los  Angeles,  indicated  his 
intention  to  submit  a  human  gene 
transfer  protocol  to  the  HGTS  and  the 
RAG  for  formal  review  and  approval. 
The  title  of  this  protocol  is:  "The 
Treatment  of  Patients  With  Metastatic 
Melanoma  and  Renal  Cell  Cancer  Using 
In  Vitro  Expanded  and  Genetically- 
Engineered  (Neomycin 
Phosphotransferase)  Bulk.  CD8(  -f )  and/ 
or  CD4(  +  )  Tumor  Infiltrating 
Lymphocytes  and  Bulk.  CD8(  + )  and/or 
CD4(  4- )  Peripheral  Blood  Leukocytes  in 
Combmation  With  Recombinant 
Interleukin-2  Alone,  or  with 
Recombinant  lnterleukin-2  and 
Recombinant  Alpha  Interferon."  This 
request  was  published  for  comment  in 
the  Federal  Register  on  November  4, 
1991  (56  FR  56415). 

The  protocol  was  reviewed  during  the 
HGTS  meeting  on  November  21-22. 

1991.  Provisional  approval  was  given 
with  the  following  conditions:  (i)  All 
data  concerning  vector  safety  and 
testing  must  be  submitted:  (ii)  patjent 
eligibility  will  be  limited  to  those  with  at 
least  one  lesion  that  can  be  biopsied 
post  therapy;  (ii)  the  schedule  for  the 
post  therapy  assessment  of  cell 
trafficking  is  to  be  added;  (iv)  develop  a 
statistical  section  for  analysis  of  cell 
trafficking;  (v)  submit  proportionality 
experiments  demonstrating  the  limits  of 
the  ability  to  quantifate  differences  in 
ratio  of  the  two  vectors;  (vi)  submit  data 
showing  stable  integration  of  the  genetic 
markers  in  chronic  cell  cultures;  (vii) 
modify  the  consent  form  so  that  the 
language  concerning  biopsies  is  moved 
from  the  biomodulator  section  to  the 
viral  marker  section;  and  (viii)  include  a 
stopping  rule  in  the  protocol  if  the  in 
vivo  trafficking  data  is  uninterpretable. 
Dr.  Economou  submitted  the  requested 
documentation  to  ORDA.  The  protocol 
was  forwarded  to  the  RAC  for 
consideration  during  the  February  10-11, 

1992,  meeting.  The  request  was 


published  for  comment  in  the  Federal 
Register  on  January  3, 1992  (57  FR  316) 
Ehiring  the  meeting  on  Februarj- 11, 
1992,  the  RAC  met  to  review  the  " 
protocol  and  recommendations  from  the 
MGTS  If  was  decided  that  the  issupi 
raised  by  the  HGTS  had  been 
adequately  addressed.  The  RAG.  by  a 
vote  of  15  in  favor,  0  opposed  and  no 
abstentions,  approved  the  protorol  Thp 
following  section  may  be  added  to 
appendix  Eh 

Appendix  D-XJtVl 

Dt  lames  S.  Economou  of  the  I-'ru-p'*!';.  i;f 
California.  Los  Angeles,  can  conduct  gpr.p 
transfer  experiments  on  20  patients  wiih 
metastatic  melanoma  and  20  patients  with 
renal  cell  carcinoma  These  patients  will  be 
treated  with  various  combinations  of  tumr  r 
Infiltrating  lymphocytes  and  penphera'  hiiiod 
leukocytes,  including  CD8  and  Cl)4  suhset?  of 
both  types  of  cells  These  effectnr  cell 
populations  wfill  be  given  in  coih'.natirsn  wi;h 
interleukin-2  fIL-2)  in  the  melanoma  p«tifn!.s 
and  11^2  plus  alpha  interferon  in  the  renal 
cell  carcinoma  patients  The  effector  cells 
will  be  transduced  with  the  neomycin 
resistance  gene  using  cither  the  LNl^  or  ( .IN 
retroviral  vectors.  This  "genetic  markinji'  uf 
the  tumor-infiltrating  lymphoc>1e8  and 
per.phera!  blood  lymphocytes  is  designed  to 
answer  questions  about  the  trafficking  of 
these  cells,  their  localization  to  tuners  aid 
their  in  viro  Lifespan. 

1  accept  this  recommendation  and 
Appendix  D-XXVI  of  the  MM 
Guidelines  will  be  added  accordingly. 

D.  Addition  of  Appendix  D-XXV II  to  the 
NIH  Guidelines 

In  a  letter  dated  October  8,  19!?1  Dr 
Philip  D.  Greenberg  of  the  University  of 
Washington,  Seattle,  Washington, 
indicated  his  Intention  to  submit  a  ' 

human  gene  therapy  protocol  to  the 
HGTS  and  the  RAC  for  forma!  review 
and  approval.  The  title  of  this  protocol 
i.s  "A  Phase  I/II  Study  of  Cellular 
Adoptive  Immunotherapy  Using 
Genetically  Modified  CDS  +  HIV- 
Specific  T  Cells  for  HIV-Seropositive 
Patients  Undergoing  Allogeneic  Bone 
Marrow  Transplant."  This  request  was 
published  for  comment  in  the  Federal 
Register  on  November  4,  1991  (56  FR 
5t3415). 

The  protocol  was  reviewed  during  the 
HGTS  meeting  on  November  21-22. 
1991.  Approval  was  given  with  the 
following  requested  changes  in  the 
patient  consent  form:  [i]  Reword  tb'* 
language  regarding  unforeseen 
problems;  (ii)  reword  the  language 
concerning  the  costs  associated  with  the 
research  aspects  of  the  protocol  and 
billing  to  the  patients:  (iii)  clearly 
distinguish  between  the  therapy  and  the 
gene  modification  portions  of  the 
protocol:  (iv)  use  less  technical 
terminology  throughout  the  document: 


and  (v)  provide  hard  copies  of  the 
helper-virus  assay  and  vector  testing 
slides  presented  during  the  HGTS 
meeting.  Dr.  Greenberg  submitted  the 
requested  documentntjiT;  !i:  ("tRD.A  The 
protocol  was  forwardi  J  ;i'  'h,f  KAC  for 
consideration  during  the  February  10-11, 
1992.  meeting  Tne  request  was 
published  for  commenl  in  the  Federal 
Register  on  I.-i   .,rv  3  1992  (57  FR  316). 

DuriTig  ine  irif'':;ig  on  February  11, 
I'-WC,  the  RAC  mt;  ;ij  review  the 
protocol  «nd  't .  ii[T.rr.^:i(iH')nn8  from  the 
HGTS  It  whfi  deoiii.'i;  ;t,d;  i.'ie  issues 
THihtd  by  the  HGT'S  had  \h-vu 
adequately  addressed.  The  RAC  by  a 
vote  of  16  in  favor.  0  opposed,  and  no 
abstentions,  approved  the  protocol.  The 
following  section  may  be  added  to 
apper.dix  D. 

Apptiodn  D-XX\ai 

Dr  Phihp  D  GreiTitK'n,'  if  the  Univertity  of 
Washington.  Sn^ettle  ViashinKim.  can 
conduct  gene  transfer  f  xf>enr'ierit8  on  up  to 
15  HTV  seropositive  parents  undergoing 
Hllogeneir  ^K>nf  marrow  transplantation  for 
non  Hmigkin  B  lymphoma  to  evaluate  the 
sufety  and  efTicacy  of  HTV -specific  cytotoxic 
T  lymphocyte  (CTL)  therapy  CTL  will  be 
transduced  with  a  retroviral  vector  (HyTK) 
encoding  a  gene  that  it  a  fusion  product  of 
the  bygroraydn  phosphotransferase  gene 
(HPH)  and  the  herpes  virus  thymidine  kinase 
(HSV-TK)  gene.  This  vector  will  deliver  both 
a  mariMT  gene  and  s  suidde  gene  in  these  T 
cell  clones  in  the  event  that  patients  develop 
side  efTr-rte  as  a  wnsequence  of  CTL  therapy. 
Data  will  be  correlated  over  time,  looking  at 
multiple  parameters  of  HTV  disease  activity. 
The  objectives  of  these  studies  include 
evaluating  the  safety  and  toxicity  of  CTL 
therapy,  determining  the  duration  ol  in  vivo 
survival  of  HIV -specific  CTL  clones,  and 
determining  if  ganciclovir  therapy  can 
eradicate  genetically  modified,  adoptively 
transferred  CTL  cells. 

I  accept  this  recommendation  and 
appendix  D-XXVII  of  the  NIH 
Guidelines  will  be  added  accordingly. 

E.  Amendment  to  Appendix  D-XVofthe 
NIH  Guidelines 

in  a  letter  dated  December  2a  1991, 
Drs.  R.  Michael  Blaese  and  W.  French 
Anderson  of  the  National  Institutes  of 
Health,  Bethesda.  Maryland,  requested 
an  action  item  concerning  a  major 
amendment  to  the  protocol  entitled, 
"Treatment  of  Severe  Combined 
Immunodeficiency  Disease  (SCID)  due 
to  Adenosine  Deaminase  (ADA) 
Deficiency  With  Autologous 
Lymphocytes  Transduced  With  a 
Human  ADA  Gene."  This  protocol  was 
originally  approved  by  the  RAC  at  its 
meeting  on  July  31. 1990.  and  approved 
by  the  D.  re  (tor  NIH,  published  in  the 
Federal  Register  on  September  12, 1990 
(55  FR  3''585j 
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Tr.e  requested  amendment  would  use 
CD- 34  *-  cells  (the  peripheral  blood  stem 
cell  fraction)  transduced  with  the  gene 
coding  for  adenosine  deaminase  (ADA) 
as  a  supplerr.ental  therapy  for  patients 
with  AD.^  deHciency.  The  request  was 
published  for  comment  in  the  Federal 
Register  on  January  3.  1992  (57  FR  316). 
and  a  correction  notice  published  in  the 
Federal  Re^ster  on  July  18. 1991  (56  FR 
33r4) 

Dunng  'he  meeting  on  February  10-11. 
1992.  the  R.\C  met  to  review  this 
amendment  to  the  protocol.  The  RAC, 
by  a  vote  of  11  in  favor,  3  opposed  and  2 
abstentions,  approved  the  amendment 
to  the  protocol  The  foUowing  section 
ray  be  appended  to  appendix  D-XV: 

Appendix  D-XV 

In  addition  to  the  conditions  outlined  in  the 
initial  approval  patients  may  be  given  a 
supplement  of  CD  34+  enriched  peripheral 
blood  lymphocytes  (PBL)  which  have  been 
placed  in  culture  conditions  that  favor 
progenitor  cell  growth.  This  enriched 
population  of  cells  will  be  transduced  with 
tl-'e  retroviral  vector,  GlNaSvAd.  GlNaSvAd 
19  sin^.iiar  to  LASN,  yet  distinguishable  by  the 
po!>-merase  chain  reaction  fP<IR).  LASN  has 
been  used  to  transduce  peripheral  blood  T 
lymphocytes  w\th  the  AIDA  gene. 
LvTT^phocytes  and  myeloid  cells  will  be 
isolated  from  patients  over  time  and  assayed 
for  the  presence  of  the  LASN  or  GlNaSvAd 
vec'ors  The  primary  objectives  of  this 
protocol  are  to  transduce  GD34+  peripheral 
blood  cells  with  the  adenosine  deaminase 
s.'"f  adrr.inister  these  cells  to  patients,  and 
determine  if  such  cells  can  differentiate  into 
lymphoid  and  myeloid  cells  in  vivo.  There  is 
a  potential  for  beneBt  to  the  patients  in  that 
these  hematopoietic  progenitor  cells  may 
survive  longer,  and  divide  to  yield  a  broader 
range  of  gene-corrected  cells. 

1  accept  this  recommendation  and 
a-:  endix  D-XV  of  the  NIH  Guidelines 
v\  a  be  amended  accordingly. 

F  Amendment  to  Sections  III-A  and  IV- 
C  c'  I  he  MH  Guidelines  Regarding 
.\o::ce  of  Meeting  and  Proposed 
Act:ons;  Amendment  to  Introduction, 
Parts  II.  and  V  of  the  Points  to  Consider 
Regarding  Review  by  the  Human  Gene 
Theriipy  Subcommittee 

During  the  HGTS  meeting  on  July  30- 
31   1991  a  Working  Group  on  the  Future 
Role  of  the  Recombmant  DNA  Advisory 
Committee  was  estabhshed  to  prepare  a 
report  about  the  feasibility  of  merging 
tne  HGTS  and  tne  RAC.  This  request 
was  published  for  comment  in  the 
Federal  Register  on  November  7, 1991 
(56  FR  56415:. 

The  HGTS  received  a  report  from  this 
workmg  group  during  its  meeting  on 
November  21-22. 1991,  which 
recommended  that  (i)  All  eligible  HGTS 
members  be  added  to  the  RAC  as  full 
voting  members;  or  (il)  all  of  the  HGTS 


members  be  added  to  the  R.-\C  as  non- 
voting members;  or  (iii)  joint  meetings 
would  be  held  In  which  the  HGTS  would 
vote  on  the  proposed  action  first, 
followed  by  the  full  RAC.  During  the 
meeting,  the  following  motion  passed  by 
a  vote  of  11  in  favor.  2  opposed,  and  no 
abstentions; 

We  move  to  recommend  to  the 
Recombinant  DNA  Advisory  Committee,  that 
its  subcommittee,  the  Human  Gene  Therapy 
Subcommittee,  be  merged  into  the  parent 
committee.  The  number  of  meeting  per  year 
of  the  Recombinant  DNA  Advisory 
Committee  would  increase  to  four  per  year 
There  would  be  a  transition  period  of  one 
year  in  which  the  Recombinant  DNA 
Advisory  Committee  would  begin  to  review 
proposed  actions  as  the  sole  review  group. 
The  following  provisions  would  apply:  (i)  The 
Human  Gene  Therapy  Subcommittee  would 
codify  a  set  of  guidelines  for  shortening  the 
review  process,  and  (ii)  the  eligible  members 
of  the  Human  Gene  Therapy  Subcommittee 
would  be  brought  onto  the  Recombinant  DN.X 
Advisory  Committee  as  full  voting  members 
in  keeping  with  the  nomination  process  for 
Federal  Advisory  Committees. 

The  HGTS  forwarded  the  proposal  to 
the  RAC  for  consideration  during  the 
February  10-11. 1992,  meeting. 

In  a  letter  dated  December  23. 1991 
Dr.  Nelson  Wivel  Director,  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health.  Bethesda, 
Maryland,  stated  that  amendments  will 
need  to  be  made  to  the  NIH  Guidelines 
in  sections  EQ-A  and  IV-C  and  to  the 
Points  to  Consider  in  the  Design  and 
Submission  of  Protocols  for  the  Transfer 
of  Recombinant  DNA  into  the  Genome 
of  Human  Subjects  in  the  Introduction, 
Parts  IL  and  V.  in  the  event  that  the 
HGTS  recommendations  are  accepted 
the  recommendation  on  having  more 
meeting  dates  to  accommodate  the 
expected  increase  in  himian  gene 
transfer/ therapy  protocols  is  accepted, 
the  Notices  of  Meeting  and  Proposed 
Actions  will  need  to  be  changed  fromi 
thirty  days  to  fifteen  days  to  allow 
expedited  review.  Changes  are  required 
in  Sections  III-A  and  IV-C  of  the  NIH 
Guidelines.  If  the  recommendation  to 
have  the  HGTS  merge  into  the  parent 
committee  is  approved,  all  references  to 
tne  HGTS  will  need  to  be  deleted  in  the 
Points  to  Consider,  in  the  Introduction, 
and  Parts  IL  and  V. 

These  requests  were  published  for 
comment  in  the  Federal  Register  on 
January  3. 1992  (57  FR  316). 

Diuing  the  meeting  on  February  10 
1992,  the  RAC  met  to  review  the 
requests  of  the  HGTS  and  Dr.  Wivel. 
The  RAG  by  a  vote  of  14  in  favor.  0 
opposed  and  no  abstentions,  approved: 
(1)  To  eliminate  review  of  the  human 
gene  transfer/ therapy  protocols  by  the 
HGTS;  this  established  sole  review  of 


the  protocols  by  the  RAC:  and  (2)  to 
change  all  references  to  thirty  day 
Notice  of  Meeting  and  Proposed  Actions 
to  fifteen  days.  The  RAC  also 
recommended  increasing  the  number  of 
tim.es  the  committee  meets  from  three 
times  a  year  to  four  times  a  year 
The  following  sections  will  be 
amended  in  the  NIH  Guidelines: 
Sections  IIl-A.  IV-C-l-b-{l),  section 
rV-C-2,  section  IV-C-3-b-{l).  section 
IV-C-3-b-{2)].  The  amended  sections 
will  read; 

Section  Ill-.\  Experiments  That  Require 
R.\C  Review  and  NIH  and  [BC  Approval 

Before  Initiation 

Expenments  in  this  category  cannot  be 
initiated  without  submission  of  relevant 
information  on  the  proposed  experiment  to 
NIH.  the  publication  of  the  proposal  in  the 
Federal  Register  for  15  days  of  comment, 
review  by  the  RAC.  and  specific  approval  by 
NHi.  The  containment  conditions  for  such 
expenments  will  be  recommended  by  the 
R.^C  and  set  by  NIH  at  the  time  of  approval. 
Such  expenments  also  require  *   *  '. 

Section  IV-C-l-b-{l).  Major  Actions.  To 
execute  major  actions,  the  Director,  NIH, 
must  seek  the  advice  of  the  RAC  and  provide 
an  opportunity  for  public  and  Federal  agency 
comment.  Specifically,  the  agenda  of  the  R.-\C 
meeting  citing  the  major  actions  will  be 
published  in  the  Federal  Register  at  least  15 
days  before  the  meetins.  and  the  Director, 
NIH.  will  also  publish  the  proposed  actions  in 
the  Federal  Register  for  comment  at  least  15 
days  before  the  meeting. 

In  addition,  the  Director  s  proposed 
deasinn.  at  his/her  discretion,  may  be 
published  in  the  Federal  Register  for  15  days 
of  comm.ent  before  final  action  is  taken.  The 
Director  8  final  decision  *   '  '. 

Section  rV-C-2.  Recombinant  DNA 
Advisory  Committee.  *  *  *  All  meetings  of 
If     the  RAC  will  be  announced  in  the  Federal 
Register,  including  tentative  agenda  items.  15 
days  m  advance  of  the  meeting  with  final 
agendas,  if  modified  a^■ailable  at  least  72 

hours  before  the  meeting  No  item  defined  as 

•  •  • 

Section  IV-C-3-b-(l),  Announcements  of 
RAC  meetings  and  agendas  at  least  15  days 
in  advance;  NOTE— If  the  agenda  *  '  *. 

Section  rV-C-a-b-{2).  Proposed  major 
actions  of  the  type  falling  under  Section  IV- 
C-l-b-{l)  at  least  15  days  pnor  to  the  RAC 
meeting  at  which  they  will  be  considered: 
and 

The  following  sections  will  be 
amended  to  the  Points  to  Consider:  The 
Introduction.  Parts  II,  and  V.  This 
document  was  published  in  the  Federal 
Register  on  March  1, 1990  (55  FR  7437). 
amended  September  12. 1990  (55  FR 
3:'565),  and  amended  July  18, 1991  (56  FR 
33174).  The  amended  sections  will  read: 

Introduction.  (1)  *   *   *  RAC  consideration 
of  each  proposal  will  be  on  a  case-by-case 
basis  and  v»-ill  follow  publication  of  a  precis 
of  the  proposal  in  the  Federal  Register,  and 

an  opporturuty  for  public  comment,  RAC's 
recomm.endation  on  each  proposal  will  be 


Federal  Register  /  Vol.  57,  No.  78  /  Wednesday.  Apr 


1992  /  Notices 


14777 


fon*arded  to  the  T.'IH  Direclor  for  a  decision 
which  will  then  be  published  m  the  Federal 
Register. 

Introduction.  (4)  '  '  *  The  IRB  and  IBC 
may,  at  their  discretion,  condition  their 
approval  on  further  specific  deliberation  by 
the  RAC.  Consideration  of  proposals  by  the 
RAC  may  proceed  simultaneously  with 
re\iew  by  any  other  Federal  agencies 
provided  that  the  RAC  is  notified  of  the 
simultaneous  review.  Meetings  of  the  RAC 
will  be  open  to  the  public  except  where  trade 
secrets  or  propnetary  informaJion  would  be 
disclosed.  The  committee  *  '   V 

Introduction.  |6)  *   '   *  Part  III  summarized 
other  requested  documentation  that  will 
assist  the  RAC  in  their  review  of  the 
proposals.  Part  IV  specified  reporting 
requirements. 

Introduction.  (7)  The  RAC  will  not  at 
present  entertain  proposals  for  germ  line 
alterations  *  *  *. 

Introduction.  (9)  In  their  evaluation  of 
proposals  involving  the  transfer  of 
recombinant  DN.^  into  human  subjects,  the 
RAC  Will  consider  whether  the  design  *  *  *. 
Accordingly,  this  document  requests 
information  that  will  enable  the  RAC  to 
assess  the  possibility  that  the  proposed 
experiments  will  inadvertently  affect 
reproductive  cells  or  lead  to  infection  of  other 
people  (e.g..  treatment  of  personnel  or 
relatives). 

Introduction.  (10)  In  recognition  of  the 
social  concern  that  surrounds  the  subject  of 
gene  transfer,  the  RAC  will  cooperate  with 
other  groups  *   *   *. 

Introduction.  (12)  *  *  *  Investigators 
submitting  proposals  that  employ  essentially 
the  same  vector  systems  (or  with  minor 
variations),  and/or  that  are  based  on  the 
same  preclinical  testing  as  proposals 
previously  reviewed  by  the  RAC.  may  refer  to 
preceding  documents  without  having  to 
rewnte  such  matenals. 

Part  II.  Special  Issues.  Although  the 
following  issues  are  beyond  the  normal 
pun,'iew  of  local  IRBs,  the  RAC  requests  that 
the  investigators  respond  to  questions  A  and 
B  below. 

Part  V.  Minor  Modifications.  A  minor 
change  in  a  protocol  approved  by  the  RAC  is 
a  change  that  does  not  significantly  alter  the 
basic  design  of  a  protocol  and  that  does  not 
increase  r.sk  to  the  subjects,  if  the  change 
has  been  approved  by  the  rpie;  ant  IRB  and 
13C.  then  the  Chair  of  the  RAC  may  give 
approval.  It  is  expected  that  the  Chair  will 
consult  with  one  or  more  members  of  the 
committee,  as  necessary.  The  Chair  will 
report  on  any  such  approvals  at  the  next 
regularly  scheduled  meeting  of  RAC. 

I  accept  this  recommendation  to 
amend  accordingly  the  NIH  Guidelines 
in  sections  III-A  and  IV-C  and  to  amend 
the  Points  to  Consider  in  the 
Introduction,  Parts  II,  and  V. 

G.  Amendment  to  Appendices  B-I-B-1 
and  B-l-B-2  of  the  NIH  Guidelines 
regarding  the  Bacterial  Order, 
A  ctinomycetales 

In  a  written  request  dated  Apii!  15, 
1991,  Dr.  Diane  O.  Flemmg,  representing 
the  Mid-Atlantic  Biological  Safety 


Association,  requested  that  only 
pathogenic  genera  and  species  of  the 
bacterial  order,  Actinomycetales,  be 
included  in  Appendix  B-'l-B-l  of  the 
NIH  Guidelines. 

It  was  proposed  that  the  following 
pathogens  be  included  in  the  list  of 
Bactenal  Agents  in  Appendix  B-I-B-1  of 
the  NIH  Guidelines  as  follows: 

Actinomadura  miadurae, 
Actmomadura  pelletieri.  Actinomyces 
bovis.  Actinomyces  israelii,  Nocardia 
asteroides,  Nocardia  brasiliensis 

In  appendix  B-I-B-2.  the  entry  under 
Actinomycetes  would  be  deleted. 

This  request  was  reviewed  at  the  RAC 
meeting  on  May  30-31, 1991.  Following  a 
discussion  there  was  agreement  that 
Actinomyces  should  be  removed  from 
the  list  of  fungi  and  reclassified  as 
bacteria.  There  was  disagreement, 
however,  about  the  number  of  species  to 
be  listed  as  pathogens.  Reviewers  and 
committee  members  expressed  concern 
that  the  number  of  possible  pathogens 
may  be  larger  than  the  six  species 
proposed  for  inclusion.  The  RAC 
requested  that  Dr.  F'lemiiig  consult  with 
leading  experts  on  Actinomycetales  and 
develop  a  revised  and  expanded  hst  of 
potential  pathogens  to  be  reviewed  at 
the  RAC  meeting  on  October  7-8, 1991. 
This  request  was  pubHshed  for  comment 
in  the  Federal  Register  on  September  3, 
1991  (56  FR  43686). 

h  second  list  of  potential  pathogens 
was  submitted  to  the  RAC.  This 
included  63  organisris.  a  number  that 
was  reduced  to  56  by  clarification  of 
taxonomic  names  and  was  reviewed  by 
Dr.  Lechevalier  at  Rutgers  University, 
Dr,  Blaine  Beaman  of  the  University  of 
California  at  Davis,  and  Drs.  Michael 
McNeil  and  Richard  Knudsen  at  the 
Centers  for  Disease  Control  (CDC).  Drs. 
McNeil  and  Knudsen  presented  a 
synopsis  of  their  review  at  the  RAC 
meeting  of  October  7-8,  1991. 

During  the  October  7-8, 1991,  RAC 
meeting,  a  m.otion  was  passed  by  a  vote 
of  19  in  favor.  0  opposed,  and  no 
abstentions  to  create  an  ad  hoc  working 
group  within  the  RAC,  plus  outside 
consultants,  to  provide  an  amended  hst 
of  pathogens. 

On  November  13.  1991,  the  RAC 
Working  Group  on  .Actinomycetales 
held  a  telephone  con.ference  call  for  the 
purpose  of  proposing  a  list  of  pathogens. 
Drs.  B.  Murray,  D.  Fleming,  D.  Krogstad, 
and  M.  Schaechter  participated. 
Originally,  a  list  of  19  organisms  was 
developed;  this  included  both  the  proven 
pathogens  identified  by  the  CDC  and  the 
suspected  pathogens  identified  by  the 
CDC  that  were  also  part  of  risk  group  2 
(BL-2)  in  the  German  classification, 
'  Klassifizierung  Der  Baktenen  Sack 
Den  Im  Ungang  Mit  Ihnen  Auftretenden 


Gefahren. "  Thesed  organisms  are  as 
follows: 

Actinomadura  madurae. 
Actinomadura  pelletieri,  Amycolata 
autotrophica,  Dematophilus  congolensis. 
Gordona  bronchiaUs,  Gordona  sputi, 
Nocardia  asteroides,  Nocardia 
brasiliensis.  Nocardia  otitidiscaviarum, 
Nocardia  farcinica,  Nocardia  nova, 
Nocardia  transvalensis.  Nocardiopsis 
dassonvillei,  Rhodococcus  equi, 
Rhodococcus  aichiensis,  Rhodococcus 
chubuensis,  Rhodococcus  rhodochrous. 
Rhodococcus  ruber,  Streptomyces 
Somaliensis. 

Alternatively,  a  list  of  organisms 
representing  only  proven  pathogens,  as 
established  by  the  CDC  would  read  as 
follows: 

Amycolata  autotrophica, 
Dennatophiius  congolensis,  Nocardia 
asteroides,  Nocardia  brasiliensis, 
Nocardia  otitidiscaviarum.  Nocardia 
transvalensis.  Rhodococcus  equi. 

The  request  was  published  for 
comment  in  the  Federal  Register  on 
January  3, 1992  (57  YR  316). 

During  the  meeting  on  February  10, 
1992.  the  RAC  discussed  the 
recommendations  of  the  Working  Group 
on  Actinomycetales.  The  RAC,  by  a  vote 
of  13  in  favor,  0  opposed,  and  no 
abstentions,  accepted  the  working 
group's  recommendation  to  adopt  the 
CDC  classification  of  organisms  with 
proven  pathogenicity. 

The  following  proven  pathogens  of  the 
bacterial  order,  Actinomycetales,  will  be 
added  to  Apendix  B-I-B-1,  Bacterial 
Agents: 

"Amycolata  autotrophica, 
Dermatophilus  congolensis,  Nocardia 
asteroides,  Nocardia  brasiliensis, 
Nocardia  otitidiscaviarum,  Nocardia 
transvalensis,  Rhodococcus  equi." 

The  following  organisms  will  be 
deleted  from  appendix  B-l-B-2,  Fungal 
Agents: 

"Actinomycetes  (including  Nocardia 
species.  Actinomyces  species,  and 
Arachnia  propionica)(2]." 

I  accept  this  recommendation  and 
Appendices  B-I-B-1  and  B-I-B-2  of  the 
NIH  Guidelines  will  be  amended 
accordingly. 

H.  Amend  Appendices  B-I-C-land  B-I- 
B-1  in  the  NIH  Guidelines  Regarding 
Mycobacterium  Avium 

In  a  letter  dated  December  18, 1991, 
Dr.  William  R.  Jacobs,  Jr.,  of  the  Albert 
Einstein  College  of  Medicine,  Bronx. 
New  York,  requested  a  lowering  of  the 
classification  Mycobacterium  avium 
from  a  Class  III  bacterial  agent  to  a 
Class  n  bacterial  agent.  M.  avium  would 
move  from  Appendix  B-I-C-1  to 
Appendix  &-1-B-1  in  the  NIH 
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Gj;de!ine?  The  rpque>*  v--is  published 
for  CL^rrjTipr.t  :r.  the  Federal  Register  on 
[jn-ja-y  3,  \99-Z  '5~  FR  3:n]. 

Du.-ing  the  meeting  on  February  11, 
1992.  the  RAC  met  to  review  this 
request  The  basis  of  this  request  resides 
ir  the  fact  *hat  CDC/NIH  biosafety 
guidelines,  that  were  published  in  1984. 
r'   o"-Tiended  biosafety  level  2  practices 
r  -  M  ai.jn  M  avium  is  ubiquitous  in 
nature  a  common  contaminant  in  the 
soil,  and  there  is  no  evidence  that  direct 
transmission  occurs  between  humans. 
The  R.AC.  by  a  vote  of  14  in  favor.  0 
opposed,  and  no  abstentions,  approved 
the  lowering  of  the  classification  of 
.Mycobacterium  avium  from  a  Class  III 
bacterial  agent  to  a  Class  II  bacterial 
agent.  M.  avium  would  move  from 
Appendix  B-l-C-1  to  Appendix  B-l-B-1 
in  the  NflH  Guidelines. 

I  accept  this  recommendation  and 
Appendices  B-I-C-1  and  B-I-B-1  of  the 
NIH  Guidelines  will  be  amended 
accordingly. 


II.  S^n-.mar, 


\._tJOr!- 


A.  Addition  of  Appendix  D-XXIV  to  the 
NIH  Guidelines 

The  following  section  is  added  to 
appendix  D: 

Appends  0-XXIV 

Dr.  Gary  |.  Nabel  of  the  University  of 
Michigan  Medical  School.  Ann  Arlsor, 
Michigan,  can  conduct  gene  therapy 
experiments  on  twelve  patients  with 
melanoma  or  adenocarcinoma.  Patient 
population  wi!i  be  limited  to  adults  over  the 
age  of  18  and  fem.ale  patients  must  be 
postmenopausal  or  have  undergone  tubal 
ligation  or  orchiectomy.  The  patient's  immune 
response  will  be  stimulated  by  the 
introduction  of  a  gene  encoding  for  a  Class  I 
MHC  protein.  HLA-B7,  in  order  to  enhance 
tumor  regression.  DNA/liposome-medicatd 
tranjfection  techniques  will  be  used  to 
directly  transfer  this  foreign  gene  into  tumor 
cells.  HLA-87  expression  will  be  confirmed 
in  vivo,  and  the  immune  response  stimulated 
by  the  expression  of  this  antigen  will  be 
characterized.  These  experiments  will  be 
analyzed  for  their  efficacy  in  treating  cancer. 

B.  Addition  of  Appendix  D-XXV  to  the 
NIH  Guidelines 

The  following  section  is  added  to 
appendix  D: 

•Npoeodlx  D-XXV 

Dr  Kenneth  Cometta  of  Indiana 
University,  Indianapolis.  Indiana,  can 
conduct  gene  transfer  experiments  on  up  to 
10  patientj  with  acute  myelogenous  leukemia 
(.^Ml.)  and  up  to  10  patients  with  acute 
lymphocytic  leukemia  (ALL).  The  patient 
population  will  be  limited  to  persons  between 
18  and  as  years  of  age.  Using  the  LNL-6 
vector,  autologous  bone  marrow  cells  will  be 
marked  with  the  neomycin  resistance  gene. 
Gene  marked  and  untreated  bone  marrow 
cells  will  be  reinfused  at  the  time  of  bone 


marrow  transplantation.  Patients  will  then  be 
monitored  for  evidence  of  the  neomycin 
resistance  gene  in  peripheral  blood  and  bone 
marrow  cells  in  order  to  determine  whether 
relapse  of  their  disease  is  a  result  of  residual 
malignant  cells  remaining  in  the  harvested 
marrow  or  inadequate  ablation  of  the  tumor 
cells  by  chemolherapeutic  agents. 
Determining  the  source  of  relapse  may , 
indicate  whether  or  not  purging  of  the  bone 
marrow  is  a  necessary  procedure  for  these 
leukemia  patients.  Further  studies  will  be 
performed  in  order  to  determine  the 
percentage  of  leukemic  cells  that  contain  the 
LNlr-a  vector  and  the  clonality  of  marked 
cells. 

C.  Addition  of  Appendix  D-XXVI  to  the 
NIH  Guidelines 

The  following  section  is  added  to 
appendix  D: 

Appendix  D-XXVI 

Dr.  James  S.  Econoraou  of  the  University  of 
California,  Los  Angeles,  can  conduct  gene 
transfer  experiments  on  20  patients  and  with 
metastatic  melanoma  and  20  patients  with 
renal  cell  carcinoma.  These  patients  will  be 
treated  with  various  combinations  of  tiunor- 
infiltrating  lymphocytes  and  peripheral  blood 
leukocytes,  including  CD8  and  CD4  subsets  of 
both  types  of  cells.  These  effector  cell 
populations  will  be  given  in  combination  with 
interleukin-2  (IL-2)  in  the  melanoma  patients 
and  IL-2  plus  alpha  interferon  in  the  renal 
cell  carcinoma  patients.  The  effector  cells 
will  be  transduced  with  the  neomycin 
resistance  gene  using  either  the  LNL6  or  GlN 
retroviral  vectors.  This  "genetic  marking"  of 
the  tumor-infiltrating  lymphocytes  and 
peripheral  blood  lymphocytes  is  designed  to 
answer  questions  about  the  traHicking  of 
these  cells,  their  localization  to  tumors,  and 
their  in  vivo  lifespan. 

D.  Addition  of  Appendix  D-XXVII  to  the 
NIH  Guidelines 

The  following  section  is  added  to 
appendix  D: 

Appendix  D-XXVU 

Dr.  Philip  D.  Greenberg  of  the  University  of 
Washington.  Seattle,  Washington,  can 
conduct  gene  transfer  experiments  on  up  to 
IS  HIV  seropositive  patients  undergoing 
allogeneic  bone  marrow  transplantation  for 
non-Hodgkin's  lymphoma  to  evaluate  the 
safety  and  efficacy  of  HlV-specific  cytotoxic 
T  lymphocyte  (CTL)  therapy.  CTL  will  be 
transduced  with  a  retroviral  vector  (HyTK) 
encoding  a  gene  that  is  a  fusion  product  of 
the  hygromycin  phosphotransferase  gene 
{HPJfl  and  the  herpes  virus  thymidine  kinase 
(HSV-TK)  gene.  The  vector  will  deUver  both 
a  marker  gene  and  a  suicide  gene  in  these  T 
cell  clones  in  the  event  that  patients  develop 
side  effects  as  a  consequence  of  CTL  therapy. 
Data  will  be  correlated  over  time,  looking  at 
multiple  parameters  of  HIV  disease  activity. 
The  objectives  of  these  studies  include 
evaluating  the  safety  and  toxicity  of  CTL 
therapy,  determining  the  duration  of  ;'n  vivo 
survival  of  HlV-specific  CTL  clones,  and 
determining  if  ganciclovir  therapy  can 
eradicate  genetically  modified,  adoptively 
transferred  CTL  cells. 


E.  Amendment  to  Appendix  D-XV  of  the 
NIH  Guidelines 

Appendix  D-XV  will  read  as  follows: 

.Appendix  D-XV 

In  additinn  to  the  conditions  outlined  in  the 
initial  approval,  patients  may  be  given  a 
supplement  of  a  CD-M  ■»- -enriched  penpheral 
blood  lymphoctyes  (PBL)  which  have  been 
placed  in  culture  conditions  that  favor 
progenitor  cell  growth  This  enriched 
population  of  cells  w'll  be  transduced  with 
the  retroviral  vector.  GlN^SvAd  CINaSv.Ad 
is  similiar  to  LASN,  et  distinguishable  by 
PCR.  LASN  has  been  used  to  transduce 
peripheral  blood  T  i>Tnphor>tes  with  the 
ADA  gene.  Lymphocytes  and  rryeloid  cells 
will  be  isolated  from  patients  over  time  and 
assayed  for  the  presence  of  the  LASN  or 
GlNaSvAd  vectors.  The  primary  obiectives 
of  this  protocol  are  to  transduce  CD  >4-f 
peripheral  blood  cells  with  the  adenosine 
deaminase  gene,  administer  these  cells  to 
patients,  and  detennine  if  such  cells  can 
differentiate  into  lymphoid  and  myeloid  cells 
in  vivo.  There  is  a  potential  for  benefit  to  the 
patients  in  that  these  hematopoietic 
progenitor  ceils  may  sun  ive  longer,  and 
divide  to  yield  a  broader  range  of  gene- 
corrected  cells. 

F.  Amendment  to  Introduction,  Section 
II  and  V  of  the  Points  to  Consider 
Regarding  Review  by  the  Human  Gene 
Therapy  Subcommittee:  Amendment  to 
Sections  III-A  and  IV-C  of  the  NIH 
Guidelines. 

The  following  sections  will  be 
amended  in  the  NIH  Guidelines: 
Sections  III-A.  lV-C-l-b-{l).  section 
IV-C-2,  section  lV-C-J-b-{l),  section 
[V-C-3-b-{2)).  The  amended  sections     ' 
will  read: 

Section  IIl-A.  Experiments  That  Require 
RAC  Review  and  NIH  and  DBC  Approval 
Before  Initiation. 

Experiments  in  this  category  cannot  be 
initiated  without  submission  of  relevant 
information  on  the  pi-nposed  experiment  to 
NIH,  the  publication  of  the  proposal  in  the 
Federal  Rp^'jter  for  15  days  of  comment 
review  by  the  RAC,  and  specific  approval  by 
NIH.  The  containment  conditions  for  such 
experiments  will  be  recommended  by  the 
RAC  and  set  by  NTH  at  the  time  of  approval. 
Such  experiments  also  require  *  *  *. 

Section  IV-C-l-b-(l).  Major  Actions.  To 
execute  major  actions,  the  Di.-ectcr,  NIH, 
must  seek  the  advice  of  the  P.AC  and  provide 
an  opportunity  for  public  and  Federal  agency 
comment.  Specifically,  the  agerda  of  the  RAC 
meeting  citing  the  major  actions  will  be 
published  in  the  Federal  Register  at  least  15 
days  before  the  meeting,  and  the  Director, 
NIH,  will  also  publish  the  proposed  actions  in 
the  Federal  Register  for  comment  at  least  15 
days  before  the  meeting  in  addition,  the 
Director's  proposed  decision,  at  his/her 
d:srrp;iun.  may  be  published  in  the  Federal 
Register  for  15  days  of  comment  before  fina! 
action  is  taken.  The  Director's  final  decision 
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Section  IV-C-2.  Recombinant  DNA 

.Advisory  Cornmiftee.  *  *   V  Al!  meptinjjs  (if 
the  RAC  will  be  announced  in  the  Federal 
Register,  inciufiing  tenlati\'e  agenda  items,  IS 
days  in  advance  of  the  meeting  v.ith  finul 
agendas,  if  modified,  available  at  least  72 
hours  before  the  meeting  No  item  defined 

Section  i\'-C-3-b-l] ),  Announcements  of 
RAC  meetings  and  agendas  at  least  15  days 
in  advance;  NOTE — If  the  agenda  *   '   *. 

Section  IV'-C-3-b-{2).  F^roposed  major 
actions  of  the  type  falling  under  Section  IV- 
C-l-b-{l)  at  least  15  days  pnor  to  the  RAC 
meeting  at  which  they  will  be  considered; 
and 

The  following  sections  will  hi- 
amended  to  the  Points  to  Consider- 
Introduciicn.  parts  II.  and  V,  This 
documpnt  was  published  in  the  P'ederal 
Register  on  March  1,  1990  (55  FR  743") 
amended  September  12.  1990  (55  FR 
37565),  and  amended  [uly  18,  1991  (56  FR 
33174),  The  amended  sections  will  read: 

introduction  11)"   '   *  R.'HC  consideration 
of  each  proposal  will  be  on  a  case-by-case 
basis  and  will  follow  publication  of  a  precis 
of  the  proposal  in  the  Federal  Register,  ard 
an  opportunity  for  public  comnient  R.-\C  s 
recommendation  on  each  proposal  will  be 
forwarded  to  the  NIH  Director  for  a  decision 
which  will  then  be  published  in  the  Federal 
Register. 

Introduction.  (4)  '   '    "  The  IRB  and  IBC 
may,  at  their  discrenon.  condition  their 
approval  on  further  specific  deliberation  by 
the  RAC.  Consideration  of  proposals  by  the 
RAC  may  pcoe^ed  s'multaneously  with 
review  by  any  other  Federal  agencies 
provided  that  the  RAC  is  notified  of  the 
simultaneous  re\  lew  Meetings  of  the  RAC 
will  be  open  to  the  public  except  where  trade 
secrets  or  pfophetary  information  would  be 
disclosed.  The  committee  '   '   * 

Introduction.  (6)  *  *  '  "fi'-t  III  sum.marized 
other  requested  documen  jiion  that  will 
assist  the  RAC  in  their  review  of  the 
proposals.  Part  IV  specified  reporting 
requirements. 

Introduction.  (7)  The  RAC  will  not  at 
present  entertain  proposals  for  ge.-^m  line 
alterations  *  *  *. 

Introduction.  (9)  In  their  evaluation  of 
proposals  involving  the  transfer  of 
recombinant  D.N'A  into  human  subjects,  the 
RAC  will  consider  whether  the  design  *  *  *. 
Accordingly,  this  document  requests 


information  that  will  enable  the  RAC  to 
assess  the  possibility  that  the  proposed 
experiments  will  inadvertently  affect 
reproductive  cells  or  lead  to  infection  of  other 
people  (eg,  treatment  of  personnel  or 
relatives). 

Introduction.  (10)  In  recognition  of  the 
social  concern  that  surrounds  the  subject  of 
gene  transfer,  the  RAC  will  cooperate  with 
other  groups  *  *  *. 

Introduction.  (12)  *  *  *  Investigators 
submittirog  proposals  that  employ  essentially 
the  same  vector  systems  (or  with  minor 
variations),  and/or  that  are  based  on  the 
same  preclinical  testing  as  proposals 
previously  reviewed  by  the  RAC  may  refer  to 
preceding  documents  without  having  to 
rewrite  such  materials. 

Part  II.  Special  Issues.  Although  the 
following  issues  are  beyond  the  normal 
pun.  iew  of  local  IRBs,  the  RAC  requests  that 
the  investigators  respond  to  questions  A  and 
B  below 

Part  V  Minor  .Modifications.  A  minor 
change  in  a  protocol  approved  by  the  RAC  is 
a  change  that  does  not  significantly  alter  the 
basic  design  of  a  protocol  and  that  does  not 
increase  nsk  to  the  subjects.  If  the  change 
has  been  approved  by  the  relevant  IRB  and 
itiiC,  then  the  Chair  of  the  RAC  may  give 
approval.  It  is  expected  that  the  Chair  will 
consult  with  one  or  more  members  of  the 
committee,  as  necessary.  The  Chair  will 
report  on  any  such  approvals  at  the  next 
regularly  scheduled  meeting  of  RAC. 

I  accept  this  recommendation  to 
amend  accordingly  the  NIH  Guidelines 
in  sections  lli-A  and  FV-C  and  to  amend 

the  Points  to  Consider  in  the 
Introduction,  parts  II.  and  V. 

G.  Amendment  to  Appendices  B-l-B-1 
and  B-I-B-2  of  the  NIH  Guidelines 
Regarding  the  Bacterial  Order.       ^ 

Actinomycetales 

Appendix  B-l-B-1,  Bacterial  Agents, 
the  following  organisms  will  be  added: 

Amycolata  autotrophica 
Dermatophilus  congolensis  y 

Nocardia  asteroides 
Nocardia  brasiliensis 
Nocardia  otitidiscaviarum 
Nocardia  transvalensis 
Rhodococcus  equi 

,*\ppendix  B-I-B-2,  Fungal  Agents,  the 

following  organisms  will  be  deleted: 


"Actinomycetes  (including  Nocardia 
species,  actinomyces  species,  and 
Arachnia  propionica)[2l" 

H.  Amend  Appendices  B-I-C-1  and  B-l- 
B~l  in  the  NIH  Guidelines  Regarding 
Mycobacterium  A  vium 

Appendix  B-I-C-1,  Bacterial  Agents, 
the  following  organism  will  be  deleted: 

Mycobacterium  avium 

Appendix  B-l-B-1,  Bacterial  Agents, 
the  following  organism  will  be  added: 

Mycobacterium  avium 

OMB's  Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements  (45  FR  39592) 
requires  a  statement  concerning  the 
official  government  programs  contained 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

EFFECTIVE  DATE:  April  17.  1992. 
Bstnadine  Healy. 

Director,  National  Institutes  of  Health. 
(FR  Doc  92-9368  Filed  ♦-17-S2;  8:45  am| 
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DEPARTMENT  CF  THE  INTERIOR 

Fish  and  w:,diife  Service 

50CFRPart17 

I 

Endangered  and  Threatened  ^iidlife 
and  Plants;  Determination  o' 
Endangered  Status  for  Five  Puerto 
Rican  Trees 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 


summary:  The  Service  determines 
CcHicarpj  ampla  (cap4  rosa).  Styrax 
portoricensis  {palo  de  jazmin). 
Temstroewia  luquillersis  (palo 
Colorado).  Temstroemia  subsessiUs  (no 
common  name)  and  Hex  sintenisii  (no 
common  name)  to  be  endangered 
species  pursuant  to  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended. 
These  species  are  endemic  to  Puerto 
R:co,  with  one  possible  exception,  and 
are  currently  found  only  in  the  Luquillo 
Mountains  within  the  Caribbean 
National  Forest.  All  are  extremely  rare 
and  potentially  threatened  by  forest 
management  practices,  construction  of 
communication  facilities  on  high  peaks. 
road  construction  and  maintenance, 
hurricane  damage,  and  collection.  This 
final  rule  will  implement  the  Federal 
protection  and  recovery  provisions 
afforded  by  the  Act  for  CaUicarpa 
ampla,  Styrax  portoricensis, 
Temstroemia  luquillensis,  T.  subsessiJis 
and  Hex  sintenisii. 
EFFECTIVE  date;  May  22, 1992. 
ADDRESSES:  The  complete  file  for  this 
rSie  IS  .:.vai;db!e  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Caribbean  Field  Office.  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box  491. 
Boqueron.  Puerto  Rico  00622;  and  at  the 
Service's  Southeast  Regional  Office, 
suite  1282,  75  Spring  Street  SW..  Adanta. 
Georgia  30303. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Marehsa  Rivera  or  Ms.  Susan 
Silander  at  the  Caribbean  Field  Office 
address  ; 809/851-7297).  or  Mr.  Dave 
Flemming  at  the  Adanta  Regional  Office 
address  (404/331-3583  or  FTS  841-3583). 
SUPPLEMENTARY  INFORMATION: 

Background  | 

Tv.e  Luquillo  Mountains  are  found  in 
the  extreme  northeastern  part  of  Puerto 
Rico.  The  majority  of  the  area  (11.300 
hectares)  is  managed  by  the  U.S.  Forest 
Service  as  the  Caribbean  National 
Forest.  Four  forest  associations  have 
been  identified  in  these  mountains: 
tabonuco.  pa'o  Colorado,  dwarf  and 


sierra  palm.  The  five  species  that  are  the 
subject  of  this  rule  are  restricted  to  the 
palo  Colorado  and/or  the  dwarf  forests 
The  palo  Colorado  association  is  found 
at  elevations  greater  than  600  meters 
and  covers  approximately  17  percent  of 
the  Caribbean  National  Forest.  It 
derives  its  name  from  the  palo  Colorado 
tree  [Cyril la  racemi flora)  which  is 
dominant  in  this  forest  type.  The  dwarf 
or  elfin  association  is  found  on  the 
sumjnits  of  mountains  at  elevations 
greater  than  750  meters  and  covers  only 
2  percent  of  the  Forest.  This  forest  is 
composed  of  dense  stands  of  ehort, 
small  diameter,  twisted  trees  and  shrubs 
and  the  forest  floor  is  covered  with 
mosses  and  epiphytes.  Relative  humidity 
ranges  from  95  to  100  percent  and 
annual  precipitation  from  313  to  450 
centimeters.  Temperatures  range  from 
11.5°  to  32.5°  C  throughout  the  year,  with 
a  mean  annual  temperature  of  21'  C 
(Brown  et  al..  1983). 

CaUicarpa  ampla  (cap4  rosa)  was 
described  by  Schauer  in  1847  from 
specimens  collected  in  1827  by  Wydler 
at  an  unknown  location  in  Puerto  Rico 
(Schauer,  1847).  Since  then  it  has  been 
collected  only  seven  times:  Six 
specimens  are  from  Puerto  Rico  and  one 
reportedly  came  from  St.  Thomas,  U.S. 
Virgin  Islands  (Vivaldi  and  Woodbury, 
1981).  However,  whether  or  not  the 
specimen  indicated  as  having  been 
collected  from  St.  Thomas  actually  came 
from  there  is  questionable  (Vivaldi  and 
Woodbury,  1981).  In  Puerto  Rico,  this 
species  has  been  collected  in 
Barranquitas.  Adjuntas,  Utuado,  Cayey, 
and  the  Luquillo  Mountains.  At  present, 
the  species  is  known  only  from  the  palo 
Colorado  forest  association  in  the 
Luquillo  Mountains.  Only  14  trees  in  5 
sites  have  been  located.  In  addition,  15 
seedlings  were  observed  at  one 
population  site  during  post-Hurricane 
Hugo  surveys  (C.  Laboy,  pers.  comm). 

CaUicarpa  ampla  is  an  evergreen  tree 
which  may  grow  to  50  feet  (15  meters) 
tall.  The  young  twigs  are  4-sided  and 
whitish.  Leaves  are  opposite,  entire, 
broadest  at  the  middle  and  taper  to  both 
ends.  They  are  4  to  10  inches  (10  to  25 
centimeters)  long.  iVi  to  3  inches  (3.3  to 
7  centimeters)  wide,  green  on  the  upper 
surface,  densely  white  scurfy  below, 
and  borne  on  a  petiole  about  1  inch  (2.2 
centimeters)  in  length.  The  inflorescence 
is  branched  and  has  numerous,  small, 
whitish  flowers  each  with  a  4-lobed 
corolla  about  Vs  inch  (.3  centimeters) 
long.  Fruits  are  white  when  young  but 
become  purplish  upon  maturity,  and  are 
V*  inch  (.5  centimeter)  in  diameter,  with 
the  calyx  attached  at  the  base  (Vivaldi 
and  Woodbury,  1981).  ^ 

Styrax  portoricensis  (palo  de  jazmm) 
was  collected  for  the  first  time  in  1885 


from  the  eastern  mountains  of  P^aerto 
Rico  by  Paul  Sintenis  and  described  by 
Klrug  and  Urban  in  1892  from  those  same 
specimens.  Collected  only  twice,  in  1935 
and  1954,  it  was  thought  to  be  extinct 
until  rediscovered  by  Roy  Woodbury  in 
November  1932  (George  Proctor,  pers. 
comm.).  Or.iy  one  immature  tree  is 
presently  known  and  occurs  in  the  palo 
Colorado  forest  association  of  the 
Luquillo  Mountains.  It  suffered  slight 
damage  from  Hurricane  Hugo  in 
September  1989  due  to  wind-thrown 
trees.  The  trees  that  had  fallen  on  it 
were  subsequently  removed  by  the  U.S. 
Forest  Service  (Carlos  Laboy.  pers. 
comm.). 

Styrax  portoricensis  is  an  evergreen 
tree  which  may  reach  66  feet  (20  meters) 
in  height.  Leaves  are  alternate,  without 
stipules,  entire  with  margins  turned 
under,  2'''2  to  4  inches  (8  to  10 
centimeters)  long  and  IV4  to  2  inches 
(2.75  to  4.4  centimeters)  wide,  tapered  at 
both  ends  and  widest  at  the  middle. 
They  are  shiny  dark  green  above,  pale 
green  below,  hairless,  but  occasionally 
with  scattered  star-shaped  scales.  The 
inP.orescence  is  a  3  to  6  fiowered 
racem.e,  each  flower  being  borne  on  a 
curved  pedicel  's  to  *s  (8  to  14 
centimeter)  long.  Fruits  are  a  one-seeded 
elongated  drupe,  about  Vj  inch  (1.1 
centimeter]  in  diameter,  densely  covered 
with  scales  and  maintaining  the  cup- 
shaped  calyx  at  the  base  (Vivaldi  et  al., 
1981a). 

Temstroemia  luquillensis  (palo 
Colorado)  was  described  by  Krug  and 
Urban  in  1896  on  the  basis  of  three 
specimens,  two  collected  by  Paul 
Smtenis  and  one  collected  by  Eggers.  It 
is  known  from  both  the  palo  Colorado 
and  dwarf  forests  of  the  Luquillo 
Mountains;  however,  two  populations 
previously  reported  from  the  dwarf 
forest  are  no  longer  present.  The  largest 
was  destroyed  by  the  construction  of 
communication  towers  on  El  Yunque 
peak,  and  the  other  nearby  population 
was  destroyed  by  a  hurricane.  Only  six 
individuals  in  four  locations,  three  of 
which  are  m  the  Colorado  forest  type 
and  one  in  the  dwarf  forest  of  P.co  del 
Este,  are  presenUy  known  to  occur 
(Vivaldi  et  al.,  1981b).  However,  the  two 
individuals  of  one  population  near  Road 
«191  have  not  been  relocated  recently 
and  indeed  may  have  originally  been 
misidentified. 

Temstroemia  luquillensis  is  an 
evergreen  tree  reaching  60  feet  (18 
meters]  in  height.  The  leaves  are 
alternate,  thick  and  leathery,  and  wide 
at  the  middle  but  acute  at  both  ends. 
They  are  up  to  4  inches  ^0  centimeters) 
long  and  about  3  times  longer  than  wide. 
Both  surfaces  are  green  and  the 
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underside  is  black  punctate.  The  flowers 
are  showy,  approximately  1  inch  (2.5 
centimeters)  in  diameter  and  the  5  petals 
are  white  or  cream  colored  and  concave 
Fruits  are  ovoid  capsules  which  are 
terminated  by  the  persistent  style.  Seeds 
are  red  and  about  3  millimeters  in  length 
(Vivaldi  etal.  1981b). 

Temstroemia  subsessilis  was  first 
collected  in  1914  by  J.A.  Shaffer  in  the 
Luguillo  Mountains  and  again  in  1923  by 
Bntton  and  Brunner  at  the  summit  of  F.l 
Yanque.  Although  collected  in  the 
Mancao  Forest  in  1960  by  Roy  O 
Woodbury,  it  is  now  apparently 
restricted  to  the  palo  Colorado  and 
dwarf  forests  of  the  Luquilio  Mountains 
(Vivaldi  et  al..  1981c).  One  dwarf  forest 
population  was  destroyed  by  the 
construction  of  communication  facilities 
on  El  Yunque  peak.  ThL-ty-seven 
individuals  in  four  populations,  one  in 
t.he  dwarf  forest  near  Pico  del  Este.  are 
currently  known  (C.  Laboy.  pers 
comm.). 

T.  subsessilis  is  an  evergreen  shrub  or 
small  tree  which  may  reach  17  feet  (5 
meters)  in  height  Leaves  are  alternate 
entire,  stiffly  coriaceous,  obovate  or 
oblanceolate,  IV*  to  3  inches  (3  to  7 
centimeters)  long  and  Vi  to  1  inch  (1.5  to 
2.8  centimeters)  wide.  Both  leaf  surfaces 
are  dull  green  but  the  lower  surface  is 
black  punctate.  Flowers  are  solitary, 
white.  Vi  inch  (1  centimeter)  in  diameter, 
sessile,  and  axillary  at  the  ends  of  the 
branches.  The  fruit  is  an  ovoid-coracal 
capsule  about  10  millimeters  long  and 
tapering  to  a  sharp  point.  Ripe  fruits 
were  observed  in  May  1991. 

Hex  sintenisii  was  first  discovered  by 
Paul  Sintenis  in  the  upper  elevations  of 
•He  Luquilio  Mountains.  This  Puerto 
Rican  endemic  is  found  only  in  the 
Luquilio  Mountains  where  it  is  restricted 
to  the  dwarf  or  elfin  forest.  The  dwarf 
fo.f^st  cov  ers  only  approximately  225 
hectares  or  2  percent  of  the  Caribbean 
National  Forest.  It  is  threatened  by  the 
potential  for  further  construction  and 
expansion  of  communication  facilities 
en  these  high  peaks.  A  total  of  150 
individuals  in  three  populations  have 
been  reported. 

/.  sintenisii  is  a  shrub  or  small  tree 
which  may  reach  15  feet  (4.5  meters)  in 
height  and  3  inches  (7,8  centimeters)  in 
diameter.  Lenves  are  alternate,  glabrous. 
obovate  to  elliptic,  coriaceous,  %  to  1  Vs 
inch  (1  to  2.5  centimeters)  long  and  V4  to 
%  inch  (.6  to  1.9  centimeters'  wide,  and 
notched  at  the  apex  with  the  edges 
turned  under.  The  bark  is  gray,  smooth. 
and  usually  covered  with  mosses  and 
liverworts.  The  flowers  are  white, 
axillary  on  pedicels  V*  to  Vg  inch  (.6  to  1 
centimeter)  long,  and  4  to  5  parted 
Fruits  and  drupes  and  green  when 
immature. 


CaHicarpa  ampla.  Styrax 
portoncensis  and  Terr.stroema 
luquillensis.  and  T.  subsessilis  were 
recommended  for  Federal  hstinjii  by  the 
Smithsonian  Institution  (Aypnsu  and 
DePilipps,  1979).  These  tree  species 
were  included  among  the  plants  being 
considered  as  endangered  or  threatened 
by  the  Service,  as  pubUshed  in  the 
Federal  Register  (45  FR  82480)  dated 
December  15, 1980;  the  November  28 
1983  update  (48  FR  5v^680)  of  the  19W; 
notice;  and  revised  of  September  2", 
1985  (50  FR  39526)  and  Febnjarv  21,  1990 
(55  FR  6184).  These  species  were 
designated  category  1  (species  for  which 
the  Service  has  substantial  information 
supporting  the  appropriateness  of 
proposing  to  list  them  as  endangered  or 
threatened)  in  each  of  the  four  notices. 
Ilex  sintenisii  has  been  ranked  as  likely 
to  go  extinct  in  5  to  10  years  (Priority  B) 
by  the  Center  for  Plant  Conservation  It 
is  considered  to  be  a  critical  plant  by  the 
Natural  Heritage  Program  of  the  Puerto 
Rico  Department  of  Natural  Resources. 

In  a  notice  published  in  the  Federal 
Register  en  February  15,  1983  (48  FR 
6'52j.  the  Service  reported  the  earlier 
acceptance  of  the  new  taxa  in  the 
Smithsonian's  1976  book  as  under 
petition  w.thm  the  context  of  section 
4(b)(;')(  Aj  of  the  Act,  as  amended  in 
1982  The  Service  subsequently  found 
that  listing  Calljcarpa  ampla.  Styrax 
portoricersis.  Temstroemia  luquillensis. 
and  T  Fjhsessilis  was  warranted  but 
precluded  by  other  pending  listing 
actions  of  a  higher  priority,  and  tihat 
additional  data  on  vulnerability  and 
threats  were  still  being  gathered.  The 
Service  proposed  listing  the.se  five 
species  on  April  19.  1991  (56  FR  16059,. 
constituting  the  final  finding  under  the 
petition  prcKess. 

Summary  of  Comments  and 
Recommendations 

In  the  Apr.l  19,  1991,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  of  information 
that  might  conhibute  to  the  development 
of  a  final  rule.  Appropnate  agencies  of 
the  Commonwealth  of  Puerto  Rico, 
Federal  agencies,  scientific 
organizations,  and  other  interesu-d 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice  inviting 
general  public  comment  was  published 
in  the  San  Juan  Star  on  May  10,  1991. 
Four  letters  of  comm.ent  were  received 
and  a.t;  discussed  below  A  puMic 
heanng  was  neither  requested  nor  held. 

The  U.S.  Army  Corps  of  Engineers, 
Jacksonville  District  reported  that  they 
did  not  have  any  actions  proposed  or 
under  consideration  that  might  affect 
any  of  these  five  species  and  did  not 


have  any  add'tio.ial  inft!^;  hi  ,in  on  their 
status 

The  Secxeta.-^'  of  Uie  i'uerto  Rico 
Department  of  .Natural  Resources 
supported  the  listing  of  the  species.  The 
Department «  Te.Testnal  Ecology 
Division  concurred  with  the 
determination  and  provided  more 
accurate  coiie<iiur.  information  for 
Styrax portoncens if  nnd  Tt-rnstroemia 
subsessilig.  Informaiix  fx  ^re  final  rule 
has  been  revised  «<  v-o  iiiigiy. 

The  US.  Forest  Serv.ce  supported  the 
listing  of  all  five  species  and  provided 
supplemental  information  based  on 
recent  survey  and  management 
activities  conducted  for  these  species. 
This  additional  information  has  been 
incorporated  into  the  final  rule  as 
appropriate. 

Summrir^  o''Far!f>rs  \ffectingthe 
Specw?'* 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  these  five  trees  should  be  classified 
as  endangered  species.  Procedures 
found  at  section  4(a)(l]  of  the 
Endangered  Species  Act  (16  U.S.C  1531 
et  seq.]  and  regulations  (50  CFR  part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  endangered  or  threatened  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Callicarpa  ampla 
Schauer,  Styrax  portoricensis  Krug  4 
Urban.  Temstroemia  luquillensis  Krug  & 
Urban,  T  subsessilis  (Britton)  Kubuski. 
and  Ilex  sintenisii  (Urban)  Britton  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Although  all  five  of  these  species  are 
found  only  within  the  Caribbean 
National  Forest  ivhich  is  managed  by 
the  U.S.  Forest  Service,  forest 
management  practices  such  as  the 
establishment  and  maintenance  of 
plantations,  selective  cutting,  trail  and 
road  construction  and  maintenance,  and 
shelter  construction  may  affect  these 
trees  unless  their  protection  is  given 
adequate  consideration.  The  destruction 
of  (he  dwarf  or  elfin  forests  for  the 
construction  and/or  expansion  of 
communication  facifities  by  the  U.S. 
Navy  and  private  entities  also  continues 
to  be  a  potential  problem.  A  proposal  for 
expansion  of  the  Navy  facilities  on  Pico 
del  Este  is  currently  under 
consideratioa  Individual  of  Callicarpa 
ampla  are  found  along  Road  #191. 
proposed  for  reconstruction  and 
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reopening  in  the  near  future  with  funds 
from  the  Federal  Highway 
Administration.  In  addition,  the  extreme 
rarity  of  all  these  species  make  the  loss 
of  any  one  individual  even  more  critical. 
The  Service  notes,  however,  that  the 
US.  Forest  Service  has  stated  [in  litt, 
1991)  that  it  is  Forest  Sen,ice  policy  to 
protect  these  species  from  possible 
effects  associated  with  any  proposed 
land  management  activity.  Recent 
suri.  ey  and  management  actions  by  the 
Forest  Service  for  these  species  further 
indicate  a  definite  commitment  to  their 
conservatibn. 

B.  Cherutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes. 

Plant  collecting  is  prohibited  in  the 
Caribbean  National  Forest;  however. 
remote  areas  are  difficult  to  monitor  on 
a  regular  basis.  The  ornamental         , 
potential  of  these  species  may  result  in 
taking  in  the  future. 

C.  Disease  or  Predation 

Disease  and  predation  have  not  been 
documented  as  factors  in  the  decline  of 
this  species. 

D.  The  Inadequacy  of  Existing 
Rogulatory  Mechanisms 

The  Commonwealth  of  Puerto  Rico 
has  adopted  a  regulation  that  recognizes 
ar.d  provides  protection  for  certain 
Commonwealth  listed  species.  However. 
Callicarpa  ampla,  Styrax  portoricensis, 
Temstroemia  luquillensis,  T. 
subsessiUs,  and  Ilex  sintenisii  are  not 
yet  on  the  Commonwealth  hst.  Federal 
listing  would  provide  immediate 
protection  and.  if  the  species  are 
ultimately  placed  on  the  Commonwealth 
list,  would  enhance  their  protection  and 
possibiUties  for  funding  needed 
research. 

E.  Other  Natural  or  Manmade  Factors 
A  Meeting  Its  Continued  Existence 

Probably  the  most  important  factor 
affecting  Callicarpa  ampla,  Styrax 
portoricensis,  Temstroemia 
luquillensis,  T.  subsessilis,  and  Ilex 
sintenisii  in  Puerto  Rico  is  their  limited 
distribution.  Hurricane  Hugo  recently 
devastated  the  Caribbean  National 
Forest,  causing  defoliation  and  breaking 
branches  on  numerous  individuals. 
Because  so  few  individuals  are  known 
to  occur,  the  risk  of  extinction  is 
extremely  high. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Callicarpa 


ampla,  Styrax  portoricensis. 
Temstroemia  luquillensis,  T. 
subsessilis,  and  Ilex  sintenisii  as 
endangered.  Forest  management 
practices  such  as  establishment  of 
recreation  areas  and  plantations,  road 
construction  and  maintenance,  selective 
cutting,  trail  construction  and 
maintenance  have  the  potential  to 
dramatically  affect  all  these  species. 
The  impacts  of  hurricane  damage  could 
be  devastating.  The  expansion  of 
communication  facilities  would  result  in 
elimination  of  individual  plants. 
Therefore,  endangered  rather  than 
threatened ^tatus  seems  an  accurate 
assessment'of  the  species'  condition. 
The  reasons  for  not  proposing  critical 
habitat  for  this  species  are  discussed 
below  in  the  "Critical  Habitat"  section. 

CribcaJ:  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
propose  critical  habitat  at  the  time  the 
species  is  proposed  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  these  species  at  this  time. 
The  number  of  individuals  of  Callicarpa 
ampla,  Styrax  portoricensis. 
Temstroemia  luquillensis,  T. 
subsessilis,  and  Ilex  sintenisii  are 
sufficiently  small  that  vandahsm  and 
collection  could  seriously  affect  the 
survival  of  these  species.  Publication  of 
critical  habitat  descriptions  and  maps  in 
the  Federal  Register  would  increase  the 
likelihood  of  such  activities.  The  Service 
beheves  that  Federal  involvement  in  the 
areas  where  these  plants  occur  can  be 
identified  without  the  designation  of 
critical  habitat.  All  involved  parties 
have  been  notified  of  the  location  and 
importance  of  protecting  these  species' 
habitats,  and  the  U.S.  Forest  Service,  the 
only  involved  landowner,  already  has 
ongoing  activities  intended  to  conserve 
and  protect  these  speeies.  Protection  of 
these  species'  habitats  will  also  be 
addressed  through  the  recovery  process 
and  through  the  section  7  jeopardy 
standard. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  hsted  as  endanged  or  threatened 
under  the  Endangered  Species  Act 
include  recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  Hsting  encourages 
and  results  in  conservation  actions  by 
Federal.  Commonwealth,  and  private 
agencies,  groups,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  Commonwealth, 


and  requires  that  recovery  actions  be 
carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  "(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carr>'  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  advcsely  modify  us  criticsl 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Potential  Federal  involvement  for 
these  five  trees  relates  to  activities  to  be 
conducted  by  the  US.  Forest  Service. 
the  U.S.  Navy  and  the  Federal  Highway 
Administration  in  the  Caribbean 
National  Forest.  A  conference  was 
conducted  between  the  Federal 
Highway  Administration  and  the  Fish 
and  Wildlife  Service  in  order  to  evaluate 
the  possible  impacts  of  the 
reconstruction  and  reopening  of  Road 
itl91  through  the  Caribbean  National 
Forest.  Additional  surveys  were 
conducted  and  measures  were 
developed  to  minimize  impacts  and 
protect  individuals  knavm  to  be  located 
close  to  the  road. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61.  17.62, 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  A'.\  trade 
prohibitions  of  section  9(a)(2)  of  Lhe  Act. 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  »o  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  endangered  plant, 
transport  it  in  interstate  or  foreign 
comm.erce  in  the  course  a  co.mm.ercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  tc  posses3ion. 
In  addition,  for  endangered  plants,  the 
1988  amendments  (Pub.  L  100-^78)  to 
the  Act  prohibit  the  removal,  cutting, 
digging  up,  or  damaging  or  destroying  of 
endangered  plants  in  knowing  violation 
of  any  State  (Commonwealth)  law  or 
regulation,  including  State 
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jCommonweelth)  criminal  trespass  law 
Certain  exceptions  apply  to  agents  of 
the  Service  and  Commonweahh 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 
issuance  of  permits  to  carry-  out 
otherwise  prohibited  activities  invoiving 
endangered  species  under  certain 
circumstances. 

It  is  anticipated  that  few  trade  permits 
for  these  five  species  will  ever  be  sought 
or  issued,  since  the  species  are  not 
known  to  be  in  cultivation  and  are 
uncommon  in  the  wild.  Requests  for 
copies  of  the  regulations  on  listed  plants 
and  inquiries  regarding  Federal 
prohibitions  and  permits  may  be 
addressed  to  the  Office  of  Managemrrt 
Authority,  U.S.  Fish  and  Wildlife 
Service,  4401  Fairfax  Drive,  room  432. 
.A.rlington.  Virginia  22203  (703/358-2104). 

National  En\ironmental  Policy  .\ct 

The  Fish  and  Wildlife  Se.n,-ice  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  tne 
authonty  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adpoted 
pursuant  to  section  4(n)  of  the 
Endangered  Species  Act  of  13"3,  as 
amended.  A  notice  outlining  the 
Sen-ice's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25,  1983  {4B  !'R  4fl244j. 
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ions  Prcimuji^a 


Accordingly,  part  17,  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations  is  amended,  as  set  forth 
below: 


PART 


AMENDED^ 


1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C, 
1531-1544: 16  U.S.a  4201-4245;  Pub.  L  99- 
625, 100  Stat,  3500;  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
Aquifoliaceae.  Styracaceae,  Theaceae, 
and  Verbenaceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 


E  nda'igi"'ed  snc  "vpa'p- 


licants 


(h)- 


Species 


Scientific  name 


Common  name 


Historic  range 


Status 


When  listed 


Critical  Speoal 

habitat  rules 


Aquifoliaceae— HoMy  family: 

.',,',51   SJ^tt^'H:  

S*r'acacea&— Stra»  tamity 

St^'ai  pornyr-ce^sjg PaJo  de  jazmln 


None ; U.S.A  (PR) 


E 


U.S.A  (PH)., 


T-ieaceae— Tea  taTiuy 

^ff^nsPvefma  luQuifier^s/s Palo  Colorado .1 _ U.SA  (PR) „ E 

'^f^stoTBrriia  sjt!sess:!!S NoTW „ U.SA  (PR) E 

'  •  •  •  • 

'.''e't*"aceae— Vet>ena  family: 

'  "  •  •  • 

Caricsr^-^  a^Ttpia    Caps  'osa U.S.A.  (PR) E 


461 


461 


461 
461 


461 


NA 


NA 


NA 


NA 


NA 


NA 
NA 


NA 


(Final:  Five  Puerto  Rican  trees— endangered) 

Vd'^d  Apr:!  14   19^.'! 
Richard  N.  Smith, 

Director.  Fish  and  Wildlife  Service. 
[FR  Doc  92-9,392  F'led  4-21-92;  8:45  am) 
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50  CFR  Part  17 

RIN  101»-AB56 

Endangered  and  Threatened  Wildlife 
and  Plants;  Threatened  Status  for  Two 
Rsh.  ttie  Goldllne  Darter  (Perctrva 
Aurolineata)  and  Blue  Shiner 
(Cyprinella  Caerulea) 

agency:  Fish  and  Wildlife  Service. 


T:or 


action:  Final  rule. 


UMI 


summary:  The  Service  determines  the 
go  Id  line  darter  [Percina  aurolineata) 
and  the  blue  shiner  [Cyprinella 
caerulea]  to  be  threatened  species  under 
the  authority  of  the  Endangered  Species 
Act  (Act)  of  1973.  as  amended.  The 
goldline  darter  occurs  in  the  Cahaba 
River  System,  Alabama,  and  in 
fragmented  populations  in  the  upper 
Coosa  River  System,  Georgia.  The  blue 
shiner  has  been  extirpated  from  the 
Cahaba  River  System  and  occurs  in 
fragmented  populations  in  the  upper 
Coosi  R;ver  System.  Alabama,  Georgia, 
and  Tennessee.  These  two  Bsbes  have 
declined  due  to  the  loss  of  habitat  from 
reserv  oir  construction  and  degradation 
cf  wa'er  quality,  as  well  as  the  effects  of 
habitat  fragmentation.  This  rule 
implements  the  protection  and  recovery 
provisions  afforded  by  the  Act  for  the 
goldline  darter  and  blue  shiner. 
EFFECTIVE  DATE;  May  22, 1992. 
ADDRESSES:  The  complete  fde  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Fish  and  Wildlife  Service, 
6578  Doswood  View  Parkway,  suite  A, 
Jackson.  MS  39213. 

FOR  FURTHER  INFORMATION  CCNTAC^- 
Mr  jamos  ii.  Stewar.  at  ■jr.d  uD^;  u 
address  (601/965-4900  or  FTS  490-4900). 
SUPPLEMENTARY  INFORMATION: 

Baciv  ground 

The  goldline  darter.  Percina 
aurolineata.  was  described  in  1967  by 
Suttkus  and  Ramsey  from  specimens 
captured  in  the  Cahaba  and 
Coosawattee  Rivers.  This  darter  is 
historically  known  from  49  miles  of  the 
Cahaba  River  and  almost  7  miles  of  the 
Lattle  Cahaba  River  in  Alabama  (Stiles 
1978, 1990).  It  has  been  collected  in  from 
Schultz  Creek,  a  Cahaba  River  tributary 
(M.F.  Mettee,  in  litt.,  1990).  It  has  been 
collected  from  the  upper  Coosa  River 
drainage  in  the  Coosawattee.  Ellijay  and 
Cartecay  Rivers  (Freeman  1983).  The 
latter  two  are  tributaries  that  form  the 
Coosawattee  River.  The  goldline  darter 


has  also  been  collected  in  Mountaintown 
and  Boardtown  Creeks,  tributaries  of  thp 
Ellijay  River,  and  from  Talking  Rock 
Creek,  a  tributary  of  the  Coosawattee 
River  below  Carters  Reservoir  (Freeman 
1983;  Pierson.  pers.  conun.,  1990;  S.R. 
Layman,  in  litt.,  1990). 

The  blue  shiner  was  described  from 
tributaries  of  the  Oostanaula  River, 
Georgia,  by  Jordan  in  1877  (Pierson  and 
Krotzer  1987).  The  blue  shiner  is 
frequently  mentioned  in  the  hterature  as 
Notwpis  caeruleus.  In  the  past,  it  has 
been  recognized  as  a  member  of  the 
subgenus  Cyjirinella.  A  revision  of  the 
genus  Notropis  elevated  Cyprinella  to 
generic  statua  (Mayden  1989).  The 
American  Fisheries  Society  is  revising 
"A  List  of  Common  and  Scientific 
Names  of  Fishes  from  the  United  States 
and  Canada"  and  is  recognizing 
Mayden's  elevation  of  Cyprinella  to 
generic  status  (S.R.  Layman.  AFS 
Endangered  Species  Committee,  in  litt.. 
1990). 

This  medium-sized  minnow  is 
historically  known  from  the  Cahaba  and 
Coosa  River  systems.  It  was  last 
collected  from  the  Cahaba  River  system 
in  1971  (Ramsey  1976).  The  Alabama 
range  for  this  species  is  Weogufka  and 
Choccolocco  Creeks  and  the  lower  reach 
of  Little  River  (Pierson  and  Krotzer 
1987).  In  Tennessee,  the  range  includes 
the  Conasauga  River  and  a  tributary. 
Minnewauga  Creek.  In  Georgia,  the  blue 
shiner  is  found  in  the  Conasauga  and 
Coosawattee  Rivers  and  the  tributaries. 
Holly,  Rock,  Perry,  and  Tumiptown 
Creeks  (Freeman  1983).  The  species  no 
longer  exists  in  Big  Wills  Creek,  a 
tributary  of  the  upper  Coosa  River 
(Pierson  and  Krotzer  1987).  Both  species 
may  have  once  occupied  most  of  the 
upper  Coosa  and  Alabama  River 
drainages.  The  actual  extent  of  the 
historic  range  and  of  the  decline  cannot 
be  determined.  Recent  range  reductions 
have  been  well  documented. 

The  goldline  darter  is  a  slender, 
medium-sized  fish,  about  3  inches  long 
with  brownish-red  and  amber 
dorsolateral  stripes.  It  differs  from  other 
members  of  the  subgenus  Hadropterus 
in  the  color  pattern  of  the  back  (Kuehne 
and  Barbour  1983).  The  goldline  darter 
has  a  pale  to  dusky  back.  Its  white  belly 
has  a  series  of  square  lateral  and  dorsal 
blotches  that  are  separated  by  a  pale  or 
gold-colored  longitudinal  stripe.  The 
goldline  darter  prefers  a  moderate  to 
swift  current  and  water  depths  greater 
than  2  feet  (Howell  et  al.  1982).  It  is 
found  over  sand  or  gravel  substrate 
interspersed  among  cobble  and  small 
boulders.  Practically  nothing  is  known 


tibout  the  life  history  of  the  goldline 
darter 

The  blue  shiner  is  a  medium-sized 
n:iinnow  that  may  attain  4  inches  in  total 
length.  It  often  appears  to  be  dusky  blue 
with  pale  yellow  fins  (Ramsey  1986). 
The  scales  are  strongly  diamond-shaped 
and  outlined  with  melanophores  The 
lateral  line  is  distinct.  Some  aspects  of 
the  life  history  in  the  Conasauga  River, 
Georgia,  have  been  studied  (Krotzer 
1:^90).  The  blue  shiner  occurs  over  a 
sand  and  gravel  substrate  among  cobble 
in  cool,  clear  water  (Gilbert  et  al.  1979). 

Federal  Register  publications  for  the 
goldline  darter  mclude  the  notice  of 
review  on  March  18,  1975  (40  FR  12297). 
a  proposed  nile  on  November  29,  1977 
(42  FR  6C765),  a  notice  of  public  hearing 
and  extension  of  the  comment  penod  on 
February  6,  1976  (43  FR  4872).  a 
correction  of  proposed  critical  habitai 
on  Apnl  7.  1978  (43  FR  14697),  with  a 
withdrawal  of  the  proposed  rule  for 
administrative  reasons  on  January  24, 
1980  (45  FR  5782).  and  notice  of  reviews 
on  December  30,  1982  (47  FR  58454),  on 
September  18. 1985  (50  FR  37958).  and  on 
January  6, 1389  (54  FR  554).  A  public 
hearing  was  held  in  Birmingham, 
Alabama,  on  March  15. 1978.  Several 
studies  have  been  conducted  on  this 
species  since  the  proposal  wds 
withdrawn.  The  goldline  darter  whs 
again  proposed  for  protection  in  the 
Federal  Register  (56  FR  16055)  on  April 
19,  1991. 

Federal  Register  publications  on  the 
blue  shiner  include  the  notice  cf  review 
on  September  18,  1985  (50  FR  3-958!  and 
on  Januarv'  6,  1989  (54  FR  554).  It  has  not 
been  previously  proposed  for  Federal 
protection.  The  blue  shiner  was 
proposed  for  protection,  along  with  the 
goldline  darter,  in  the  Federal  Register 
(.56  ¥¥.  16055)  on  Apnl  19,  1991. 

Summary  of  Comments  and 
R  ecommenda  tions 

In  the  April  19. 1991.  proposed  rule 

and  associated  notifications,  all 
interested  parties  were  requested  to 
subm.it  factual  reports  or  information 
that  m.ight  contribute  to  the  developm.ent 
of  a  final  rule.  .Appropriate  State 
agencies,  county  governments,  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  A 
newspaper  notice  was  published  in  "The 
Advertiser,"  Montgomery,  Alabama,  on 
May  4.  1991,  the  "Chattanooga  News- 
Free  Press,"  Chattanooga.  Tennessee, 
and  'The  Birmingham  News," 
Birmingham,  Alabama,  on  May  5.  1991. 
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"The  Anniston  Star,"  Anniston, 
Alabama,  on  May  8, 1991,  and  "The 
Daily  Citizen-News,"  Dalton,  Georgia  on 
May  9, 1991.  which  invited  general 
public  comment.  The  Service  received  19 
comments  on  the  proposal  to  list  these 
two  species  as  threatened.  One  Federal 
agency  commented  without  expressing  a 
position  and  one  Federal  agency 
concurred  with  the  proposed  rule.  A 
local  government  agency  expressed 
qualified  support  for  the  listing  while 
discussing  their  continued  need  for  the 
Cahaba  River  System  as  a  water  supply. 
The  concerns  of  this  agency  center  on 
impacts  to  the  Litde  Cahaba  River, 
Shelby  County,  Alabama.  This  is  a 
different  and  smaller  stream  than  the 
Little  Cahaba  River  in  Bibb  County 
where  the  goldline  darter  occurs.  A 
national  conservation  organization's 
Georgia  office  expressed  support  for  the 
listing,  as  did  two  professional 
ichthyologist  and  13  private  individuals. 
There  were  no  comments  in  opposition. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  al!  information 
available,  the  Service  has  determined 
that  the  goldlme  darter  and  blue  shiner 
should  be  classified  as  threatened 
species.  Procedures  found  at  section 
4(a)(1)  of  the  Endangered  Species  Act 
(16  U.S.C.  1531  et  seq.)  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  .\  species  rr.ay  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  goldline  darter, 
Percina  curolmeata.  and  the  blue  shiner, 
Cyprinella  caerulea.  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

The  goldline  darter  no  longer  occurs 
upstream  of  Booths  Ford  in  the  Cahaba 
River  (Howell  et  al.  1982)  and 
populations  seem  to  have  declined 
throughout  the  Cahaba  River  Svstem 
(Stiles  1990).  The  goidlme  darter 
continues  to  exist  in  fragmented 
populations  in  the  Coosawattee  River, 
Georgia  (Freeman  1983).  in  about  7  miles 
of  the  Little  Cahaba  River,  and  in  27 
miles  of  the  49  miles  of  historic  range  m 
the  Cahaba  River,  Alabama  (Howell  pt 
al.  1982,  Stiles  1990).  Three  adult 
specimens  have  been  collected  from 
Schultz  Creek,  a  Cahaba  River  tributary 
(M.F,  Mettee,  Geological  Surrey  of 
Alabama,  in  Int..  1990).  It  is  nof  known  if 
this  represents  an  expansion  of  the 
range  or  if  these  darters  are  a  part  of  the 
Cahaba  River  population. 


The  blue  shiner  has  been  extirpated 
from  the  Cahaba  River  System  (Ramsey 
1976,  Pierson  and  Krotzer  1987.  Pierson 
et  al.  1989).  It  has  not  been  collected 
from  Big  Wills  Creek  of  the  upper  Coosa 
River  System  since  1958  (Pierson  and 
Krotzer  1987).  The  blue  shiner  continues 
to  exist  in  the  Coosawattee  and 
Conasauga  River  systems.  Georgia,  in 
the  Conasauga  River  system,  Tennessee. 
in  Choccolocco  and  Weogufka  Creeks. 
tributaries  of  the  Coosa  River,  Alabama, 
and  at  one  site  in  Little  River,  Alabama 
(Freeman  1983,  Pierson  and  Krotzer 
1987). 

The  reduction  in  range  of  the  goldline 
darter  and  the  extirpation  of  the  blue 
shiner  from  the  Cahaba  River  system  is 
the  result  of  water  quality  degradation 
(Howell  et  al  1982.  Ramsey  1982, 
Pierson  and  Krotzer  1987).  Historic 
populations  of  the  goldline  darter  and 
blue  shiner  have  been  seriously  affected 
by  urbanization,  sewage  pollution,  and 
strip-mining  activities  in  the  upper 
Cahaba  River  basin  During  their  study 
of  the  upper  Cahaba  River,  Howell  et  al 
(1982)  observ  ed  adverse  impacts  to 
water  quality  from  the  Cahaba  River 
and  Patton  Creek  Sewage  Treatment 
Plants,  limestone  quarries  on  Buck 
Creek,  and  strip-mining  in  the  area  of 
Piney  Woods  Creek  and  Booth  Ford.  In 
recent  years,  the  Patton  Creek  plant  has 
been  replaced  by  the  upgraded  Cahaba 
River  plant.  Adverse  impacts  from  these 
plants  have  been  reduced. 

Since  he  began  collecting  on  the 
Cahaba  River  in  1962,  Ramsey  (1982) 
has  observed  an  increase  in  blue-green 
algae,  an  indicator  of  water  quality 
degradation,  at  several  localities.  One 
location  in  particular,  just  below  the 
Shelby  County  Highway  52  bridge,  has 
been  adversely  affected  by  a  diminution 
of  vascular  plants,  apparently  displaced 
by  a  substantial  growth  of  blue-green 
algae  on  much  of  the  rock  and  rubble 
substrate  This  loss  of  vascular  plants  i^ 
correlated  with  the  extirpation  of 
Cahaba  shiners,  goldline  darters,  and 
blue  shiners  from  this  area  since  1969, 
The  affects  on  the  fnuna  of  water  rich  in 
dissolved  nutrients  can  be  magnified  in 
still  pools  during  low  flows  and  high 
temperatures.  Dissolved  oxygen  often 
drops  to  low  levels.  In  some  stretches  of 
the  river,  virtually  all  of  the  water  flow 
m  the  Cahaba  River  during  low  flows 
consists  of  treated  sewage  effluent. 

O'N'eil  (1964)  and  the  Environmental 
Impact  Statement  for  the  Cahaba  River 
Wastewater  Facilities  Jefferson,  Shelby. 
and  St.  Clair  Counties,  .Alabama,  (U.S. 
Environmental  Protection  Agency  (EPA) 
1979)  identified  and  projected  water 
quality  problems  in  the  Cahaba  River. 
Relatively  high  levels  of  total  inorganic 


nitrogen  and  total  phosphorus  were 
found  at  several  locations  throughout 
the  basin.  Increased  algal  biomass,  high 
diurnal  oxygen  fluctuations,  and 
decreased  oxygen  were  found  when 
water  levels  were  low.  The  EPA  found 
water  flow  in  the  Cahaba  River  was 
insufficient  to  handle  sewage  needs  and 
that  alternative  water  supplies  to 
increase  flow  could  have  an  adverse 
effect  on  the  biota. 

In  the  Cahaba  River  basin,  there  are 
10  municipal  wastewater  treatment 
plants,  35  surface  mining  areas,  one 
coalbed  methane  and  67  other  permitted 
discharges  (Alabama  Department  of 
Environmental  Management  in  Jitt. 
1990).  Since  the  EPA  study,  some  of  the 
wastewater  treatment  plants  have  been 
upgraded.  However,  this  has  not 
eliminated  the  problem  of  enrichment  in 
the  Cahaba  River,  Sewage  that  has 
received  tertiary  treatment  is  still  high 
in  nutrients  and  can  contribute  to 
eutrophication  of  an  aquatic  system.  Not 
all  plants  provide  tertiary  treatment  to 
their  wastewater,  nor  are  many  capable 
of  treating  the  heavy  inflow  that 
occasionally  occurs.  The  Centerville- 
Brent  plant  is  designed  for  702.000 
gallons  per  day.  The  only  treatment  is  a 
three  cell  series  of  lagoons  for  setUing. 
The  actual  flow  of  the  Centerville-Brent 
plant  has  not  been  determined.  The 
Helena  waste  treatment  plant  is 
designed  for  250,000  gallons  per  day 
with  an  actual  flow  of  262,000  gallons 
per  day.  While  this  plant  provides  more 
treatment  than  just  settling  lagoons,  the 
inflows  that  exceed  the  capacity  of  the 
plant  must  be  bypassed.  The  Cahaba 
Wastewater  Treatment  Plant  is  designed 
for  12  million  gallons  per  day  and 
receives  an  average  of  9  million  gallons 
per  day  (Jack  Swann.  Jefferson  County 
Director  of  Environmental  Services, 
pers.  comm.  1990).  During  periods  of 
heavy  inflows,  i.e.  rainfall,  etc.,  the 
capacity  of  the  plant  is  exceeded  and 
some  wastewater  bypasses  at  least 
some  treatment  stages.  During  the 
period  of  December  1987  to  June  1990, 
there  were  14  reported  periods  when 
some  wastewater  bypassed  the 
treatment  at  the  Cahaba  River  plant 
(Leigh  Pegues.  in  Jitt.,  1990),  These 
reported  periods  were  of  1  to  14  days 
duration  with  an  estimated  bypass  of 
520  million  gallons  of  untreated 
wastewater.  This  release  of  untreated 
wastewater  has  continued  into  1991 
with  a  reported  118.5  million  gallons 
bypassed  in  just  over  four  months. 
Unreported  and  unmonitored  releases  of 
untreated  wastewater  continue  to 
adversely  affect  the  biota  of  the  Cahaba 
River.  The  periodic  influx  of  organic 
matter  to  the  Cahaba  River  indicates 
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thdt  rrany  of  the  problems  identified  by 
the  EPA  continue  to  exist. 

Thpiv  is  considerable  interest  in 
rr  ehjnp  gas  extraction  in  the  Cahaba 
R.wr  Bas.n  The  2-year  extension  of  tax 
incentis  P9  for  methane  gas  extraction  is 
expected  to  increase  interest  in  that 
activity  m  the  Cahaba  River  basin. 
Pe-mitted  discharge  limits  (based  on 
chlondps.  pH,  and  dissolved  oxygen)  are 
designed  to  maintain  the  fish  and 
wildlife  quality  of  the  Cahaba  River. 
Fio'.vever.  the  potential  for  the  discharge 
cf  wastewater  from  these  wells  In 
excess  of  permitted  levels  and  the 
subsequent  impact  on  the  goldline  darter 
IS  a  concern.  There  is  also  the  possibihty 
far  adverse  impact  from  other  pollutants 
that  may  be  in  wastewater  from 
metha.".e  gas  wells.  The  basis  for 
establishing  water  quality  limits  and 
mo.^:  onng  permitted  discharge  is  also  a 
concern.  The  fish  speos  used  for 
toxici'y  testing  and  morutonng  is  the^ 
f d  th  •:■  a  d  m  i  nr.  0  w .  Pimephalea  promelas. 
This  species  .3  known  to  be  very  hardy 
and  toleran*  of  water  quality 
degradation.  It  is  not  native  to  the 
Cahaba  River  system  and  may  not  be 
representative  of  native  species.  There 
are  no  mollusks  used  in  the  toxicity 
'pstmg  and  this  important  group  may 
ser.  e  as  food  for  some  fish  during  some 
life  stages. 

Ln  1978  (Howell  et  al.  198Z  Stiles 
1990),  the  goldline  darter  was  abundant 
in  some  stretches  of  the  Little  Cahaba 
River.  In  the  Little  Cahaba  River,  there 
has  been  an  increase  in  sediment  since 
196:  and  a  fish  kill  (Stiles  1990).  The 
increase  in  sediment  is  apparently  the 
result  of  road  construction  and  clearing 
for  a  wood  treatment  plant  and  the 
uperation  of  limestone  quarries  and 
cement  plants  (Stiles  1990).  The  1987  fish 
k.'il  was  possibly  a  result  of  clearing  a 
hillside,  stacking  treated  lumber,  and  the 
subsequent  influx  of  sediments  and 
wood  preservativps  into  the  Little 
Cahaba  River  by  a  hea\7  rain  (Stiles 
1990).  In  the  stretch  of  the  Litde  Cahaba 
River  affected  by  sediment.  Stiles  (1990) 
hris  only  collected  or  observed  four 
goldline  darters  since  1987.  In  intensive 
collecting  since  September  1989.  the 
Geologica!  Survey  of  Alabama  has 
collected  only  seven  goldline  darters  In 
the  Cahaba  River  system,  with  none  of 
them  from  the  Little  Cahaba  River 
[Muttee,  m  litL.  1990).  No  blue  shiners 
ha  e  been  collected  in  that  effort. 

Any  populations  that  historically 
occupied  the  upper  Alabama  and  Coosa 
Rivers  were  undoubtedly  extirpated  by 
the  near  total  impoundment  of  both 
rivers.  Upstream  of  the  confluence  with 
the  Cahaba  River,  the  Alabama  River 
has  been  impounded  for  hydxopower. 


navigation  and  flood  control.  With  the 
exception  of  about  three  miles  below 
Jordan  Dam,  the  Coosa  River  is 
completely  impounded  for 
hydropower  and  flood  control.  In 
addition  to  extirpating  any  historic 
populations  by  inundation,  these 
reser\'oir8  have  isolated  tributary 
populations  as  discussed  under  Factor 
E.  While  the  Service  is  unable  to 
determine  how  many  tributaries  of  the 
Coosa  River  system  once  contained 
populations  of  either  of  these  species, 
there  is  no  reason  to  conclude  that  the 
historic  range  did  not  include  other 
tributaries. 

B.  Ovenitilization  for  Commercial 
Recreational,  Scientific,  or  Educational 
Purposes 

Collecting  of  these  two  species  is  not 
a  likely  threat.  However,  when  the 
population  of  a  species  is  adversely 
impacted  by  habitat  degradation,  the 
removal  of  indivlBuals  by  a  collector 
can  become  more  significant  than  if  the 
population  was  healthy. 

C.  Disease  or  Predation 

Both  of  these  fish  are  prey  species  and 
are  subject  to  natural  disease  outbreaks. 
As  with  collecting,  this  is  not  a  likely 
threat  to  healthy  populations.  However, 
if  a  population  is  stressed  by  other 
factors  like  eutrophication,  then  disease 
and  predation  can  be  significant  to  the 
species'  survival,  even  if  they  are  a 
natural  occurrence. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Neither  of  these  species  are  given  any 
special  consideration  when  project 
impacts  are  reviewed  for  compliance 
with  various  environmental  laws  and 
regulations.  All  the  States  where  these 
species  occur  require  scientific 
collecting  permits.  Violators  of  these 
permit  requirements  are  very  difficult  to 
apprehend. 

E  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

The  range  of  both  species  has  been 
reduced  and  fragmented  by  many 
reservoirs  for  flood  control  and 
hydropower.  This  has  resulted  in  several 
isolated  populations.  Isolating 
populations  make  them  very  susceptible 
to  environmental  changes,  may  result  in 
decreased  genetic  diversity  and  may 
make  finding  mates  difficiJt  for  short- 
lived species,  such  as  these  species 
appear  to  be. 

impoundment  of  the  upper  Alabama 
and  Coosa  Rivers  has  isolated  the 
goldline  darter  populations  in  the 
Cahaba  River  System  from  all  other 
populations.  Talking  Rock  Creek  joins 


the  Coosawattee  River  in  a  pump 
storage  reservoir  downstream  uf  Carters 
Reservoir  and  isolates  a  population  of 
goldline  darters  from  all  other 
populations.  The  other  populations  of 
the  goldline  darter  in  the  Coosawattee 
Puver  System,  other  than  in  Talking 
Rock  Creek,  are  not  isolated  by 
reservoirs  from  each  other.  Howe<  er. 
they  are  separated  by  many  nver  miles 
and  it  is  unlikely  there  is  much  genetic 
exchange  between  them  and  improbable 
that  a  population,  if  extirpated,  would 
be  naturally  replaced.  The  rea8on(s)  for 
this  isolation  is  not  clear.  These  streams 
have  habitat  that  would  appear  suitable, 
yet  the  species  has  only  been  collected 
at  intermittent  sites.  This  could  be  from 
topography  or  from  some  other  reason 
that  is  not  apparent  Regardless,  this 
isolation  makes  a  population  more 
susceptible  to  environmental 
disturl)ance. 

The  blue  shiner  occurs  in  the 
Coosawattee  River  (one  site), 
Tumiptown  Creek  (one  site,  a  tributary 
of  the  Ellijay  River),  at  seven  sites  on 
the  Conasauga  River,  and  at  single  sites 
in  three  tributaries  of  the  Conasauga 
River  (Freeman  1983).  The  Coosawattee 
River  System  populations  are  isolated 
from  all  other  populations  by  Carters 
Reservoir,  Populations  in  the  Conasaug.^ 
River  tnbufanes,  Holly  and  Rock 
Creeks,  are  probably  isolated  from  all 
other  populations  by  distance, 
fopcgraphy  or  other  unknown  reasons. 
The  mainstem  Conasauga  River  and 
MLnnewauga  Creek  populations  are 
likely  accessible  to  each  other  but 
isolated  from  all  other  populations  by 
distance,  topography  or  other  reasons. 
The  blue  shiner  occurs  in  Little  River 
and  in  Choccolocco  and  Weogufka 
Creeks,  all  Coosa  River  tributaries 
{Pierson  and  Krotzer  1987).  T!ie  oni> 
known  site  in  Little  River  is  near  its 
conHuence  widi  Weiss  Reservoir,  Due  to 
the  difTiculty  of  sampling  that  stream, 
the  population  may  be  more  widespread 
in  Little  River  than  indicated.  Regardless 
of  the  extent  of  the  Little  River 
papulation,  it  is  isolated  from  all  other 
populations  by  Weiss  Reservoir.  The 
small  population  in  Weogufka  Creek  is 
isolated  by  Lake  Mitchell.  There  are  four 
known  sites  for  the  blue  shiner  in 
Choccolocco  Creek.  The  populations  in 
Choccolocco  Creek  are  restricted  to 
sites  above  Anniston,  Alabama, 
possibly  by  water  quality  degradation. 
Drainage  from  Anniston  Army  Depot 
enters  Choccolocco  Creek  and  there  is  a 
history  of  contaminant  problems  on  that 
installation  (Schalla  et  al.  1984, 
Er.vironmental  Science  and  Engineering. " 
Inc.  1986.  Kangas  1987).  While  the  blue 
shiner  still  exists  at  several  sites  in  the  ^ 
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Coosa  River  System,  most  of  the 
populations  are  isolated  from  other 
populations  and  vulnerable  to 
en\'ironmental  changes.  Any  event  that 
adversely  affects  an  isolated  population, 
has  the  potential  to  eliminate  it. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past 
present  and  future  threats  faced  by 
these  spedes  in  determining  to  make 
this  rule  flnaL  Based  on  this  evaluation. 
the  preferred  action  is  to  list  the  goldhne 
darter  and  blue  shiner  as  threatened- 
Th.reatened  statu*  was  chosen  because 
both  species  still  exist  in  several 
f-agmented  populations  that  are 
apparently  reproducing  These 
fragmentfKi  populations  preclude  a 
Single  event  from  endangering  either 
species. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended. 
requires  that  to  the  maximum  extent 
prjdent  and  determinable,  the  Secretarj 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  In  the  proposed  rule,  the 
designation  of  critical  habitat  was 
considered  to  be  not  prudent  due  to  a 
Idck  of  benefit  over  that  accrued  by  the 
listing.  However,  since  publication  of 
&,e  proposed  rule,  consideration  of  a  not 
prudent  finding  within  the  Service  has 
resulted  in  a  determination  that 
designation  of  cridcal  habitat  may  be 
prudent  but  that  it  is  not  now 
determinable.  Section  4(b)(6)(C)  of  the 
Act  provides  that  a  concurrent  critical 
habitat  determination  is  not  required, 
and  that  the  final  decision  on 
designation  may  be  postponed  for  1 
additional  year  beyond  the  period 
specified  in  section  4(b)(6)(A),  if  the 
Ser\  ice  finds  that  a  prompt 
determination  of  endangered  or 
threatened  status  is  essential  to  the 
conservation  of  the  species.  The  Service 
beUeves  that  a  prompt  determination  of 
threatened  status  for  the  goldline  darter 
and  biue  shiner  is  essential  to  their 
conservation.  Listing  these  species  will 
provide  immediate  protection  while  also 
eiiowing  the  Service  additional  time  to 
evaluate  critical  habitat  needs.  In  the 
coming  months,  a  proposed  rule  for  the 
designation  of  critical  habitat  will  be 
published  for  review  and  comment  by 
all  interested  parties.  Following  the 
public  review  period,  the  Service  will 
r.ake  a  decision  on  the  appropriate  area 
to  designate  as  critical  habitat  if  any 
Adequate  protection  will  be  provided 
during  the  interim  through  the  recover\ 
process  and  the  Section  7  jeopardy 
standard. 


Available  Coosenratioo  Measures 

Conoervation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State 
and  private  agencies,  groups,  and 
indi\nduals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed 
in  part  below. 

Section  7(a)  of  the  Act  as  amended 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  pari 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  hmd.  or  carry-  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destrov 
or  adversely  modify  its  critical  habitat 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habftat  the 
responsible  Federal  agency  must  enter 
into  forma!  consultation  with  the 
Service 

The  Corps  of  Engineers  wtlJ  consider 
these  species  m  project  planning  and 
permit  regulation.  The  Environmental 
Protection  Agency  will  consider  twth 
species  in  administering  the  provisions 
of  the  Clean  Water  Act.  The  Federal 
Highway  Administration  will  consider 
these  species  when  highway  and  bndge 
maintenance  and  consfraction  is  in 
proximity  to  the  knov^-n  range.  The 
Federal  Energy  Regulatory  Commission 
will  consider  both  species  when 
rehcensing  hydropower  plants 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  and  17.3t  set  forth 
a  senes  of  genera!  prohibitions  and 
exceptions  that  apply  to  all  threatened 
wildlife  These  prohibitions  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue. 
hunt,  shoot  wound,  kill.  trap,  or  collect; 
or  to  attem.pt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  f.or  sale  in  interstate  or  foreign 
com.T.erce  any  listed  species  It  also  is 
illegal  to  possess,  sell,  deliver,  carry. 


transport,  or  ship  any  such  wildlife  thfl' 
has  been  taken  illegally  Orlain 

receptions  spply  to  agents  of  the 
Service  and  State  conservation 
agencies 

Pemuts  ma>'  l>e  issued  tn  (.arr}  out 
otherwise  prohibited  activities  involving 
t.h'-eatened  wildlife  S[:>ecie8  under 
certain  circunislances.  Regulations 
governing  permits  are  at  50  CFR  1^  22. 
1".23.  and  17.32,  Such  permits  ar<' 
BVHildbie  for  saentifir,  purposes  to 
erihancn'  the  pfopagation  or  sur-viva!  ol 
the  specjes.  and/or  for  incidental  take  in 
(  onnertion  with  otherwise  lawful 
b(  'ivities  For  threatened  sp<'i  (•%,  there 
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